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Philadelphia  St(^  Exchange,  bic,  62910-62911 

Applications,  hearings,  determinations,  etc.: 
Connecticut  Genjeral  Life  Insurance  Co.  et  al.,  62901- 

62904  j 

Paine  Webber  Li|e  Insurance  Co.  et  al.,  62904-62906 
Stagecoach  Fim4s,  Inc.,  et  al.,  62906-62908 

Social  Security  Administration 

PROPOSED  RULES      I 
Social  security  benefits: 
Elementary  or  secondary  school  students,  fall-time; 
revisions.  6^783-62786 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  62734-62737 
PROPOSED  RULES 
Indian  lands  program: 
Abandoned  minfe  land  reclamation  plan — 
Hopi  Tribe,  62786-62789  . 
Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Colorado,  62789J-62792 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Tranaportadon  Department 

See  Federal  Aviation  Administration 
See  Federal  Transit  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Federal  Aviation  Administration,  Administrator,  62762 

Transportation  Office,  Agriculture  Department 

RULES 

Organization,  functions,  and  authority  delegations;  CFR 
part  removed,  62974-62975 

Traaaury  Department 

See  Customs  Service 

Utah  Reclamation  Mitigation  and  Conservation 
Commission    . 

NOTICES  .i-'-.^ 

Impact  mitigation  projects;  request  for  recommendations, 
62924 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency.  62930-62962 

Part  III 

Department  of  Labor,  62964-62971 

Part  IV 

Department  of  Agriculture,  Agricultural  Marketing  Service 
and  Office  of  Transportation,  62974-62975 

PartV 

The  President,  62979-62980 


Reader  Aids 

Additional  information,  including  a  list  of  pubUc  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  in  the  Reader  Aidal 

Beginning  with  the  issue  of  December  4, 1995,  a  new  listing 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Effect 
Today  will  remind  readers  about  Rules  documents 
published  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
documents  published  in  past  issues.  Only  those  docimients 
pubUshed  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 

The  Reminders  feature  is  intended  as  a  reader  aid  only. 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 
significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 
for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
dociunents  published  prior  to  November  1, 1995  will  be 
hsted  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  pubUc  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Federal  Register 

Vol.  60,  No.  235 
Thursday.  December  7,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicat>ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  3206-nAQ83 

Prevailing  Rate  Systems;  Technical 
Corrections  and  Clarifications 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
correCTrand  clarify  certain  matters 
relating  primarily  to  pay  administration 
imder  5ie  Federal  Wage  System.  This 
rule  corrects  errors  and  eliminates 
ambiguities  in  the  administration  of  the 
system. 

EFFECTIVE  DATE:  January  8. 1996.. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Shields.  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  On  July 
14. 1995.  OPM  published  a  proposed 
rule  to  correct  and  clarify  matters 
relating  primarily  to  pay  administration 
under  the  Federal  Wage  System.  The 
purpose  is  to  correct  errors  and 
eUminate  ambiguities  in  the 
administration  of  the  system.  The 
proposed  rule  provided  a  30-day  period 
for  public  comment.  OPM  received  no 
comments  during  the  comment  period. 
Therefore,  the  proposed  rule  is  being 
adopted  as  a  final  rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
GovMiuhent  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 


Office  of  Personnel  Management. 
Loiraine  A.  Green. 
Deputy  Director. 

Accordingly.  OPM  is  amending  5  CFR 
part  532  as  follows: 

PART  532-^REVAILINQ  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Andiority:  5  U.S.Q  5343,  5346;  §532.707 
also  issued  under  5  U.S.C  552. 

Sut)part  B— Prevailing  Rate 
Determinations 

2.  Section  532.241  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 


§532.241 
data 


Analysis  of  usable  wage  survey 


(a)(1)  The  lead  agency  shall  compute 
a  weighted  average  rate  for  each 
appropriated  fund  survey  job  having  at 
least  10  unweighed  matdies  and  for 
each  nonappropriated  fund  job  having 
at  least  5  unweighed  matches.  The 
weighted  average  rates  shall  be 
computed  using  the  survey  job  data 
collected  in  accordance  with  §§  532.235 
and  532.247  and  the  establishment 
weight. 
*        •        •        •        • 

3.  In  §  532.267.  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§532.267    Special  wage  schedules  for 
aircraft,  electronic,  and  optical  Instrument 
overtiaul  and  repair  positions  in  Puerto 
Rico. 

«        •        •        *        • 

(c)*  *  * 

(1)  Surveys  shall,  at  a  minimum, 
include  the  air  transportation  and 
electronics  industries  in  SIC's  3571, 
3572. 3575. 3577.  3663.  3669.  3672. 
3674, 3679.  3695.  3812,  4512.  4513. 
4522,  4581.  5044.  and  5045. 


Subpart  D— Pay  Administration 

4.  In  §  532.401.  the  definition  of 
Change  to  a  lower  grade  is  removed,  a 
new  definition  for  Change  to  lower 
grade  is  added,  and  the  definition  of 
Promotion  is  revised  to  read  as  follows: 


§532.401 

*         * 


Definitions. 


Change  to  lower  ^de  means  a 
change  in  the  position  of  an  employee 
who,  while  continuously  employed — 


^    (1)  Moves  from  a  position  in  one 
grade  of  a  prevailing  rate  schedule 
established  under  this  part  to  a  position 
in  a  lower  grade  of  the  same  type 
prevailing  rate  schedule,  whether  in  the 
same  or  different  wage  area; 

(2)  Moves  from  a  position  under  a 
prevailing  rate  schedule  established 
imder  this  part  to  a  position  under  a 
different  prevailing  rate  schedule  (e.g.. 
WL  to  WG)  vtrith  a  lower  representative 
rate;  or 

(3)  Moves  from  a  position  not  under 
a  prevailing  rate  schedule  to  a  position 
with  a  lower  representative  rate  under  a 
prevailing  rate  schedule. 

•  •        •        •        * 

Promotion  means  a  change  in  the 
position  of  an  employee  who,  while 
continuously  employed — 

(1)  Moves  from  a  position  in  one 
grade  of  a  prevailing  rate  schedule 
established  under  this  part  to  a  position 
in  a  higher  grade  of  the  same  type 
prevailing  rate  schedule,  whether  in  the 
same  or  different  wage  area; 

(2)  Moves  from  a  position  under  a 
prevailing  rate  schedule  established 
under  this  part  to  a  position  under  a 
different  prevailing  rate  schedule  (e.g., 
WG  to  WL)  with  a  higher  representative 
rate;  or 

(3)  Moves  from  a  position  not  under 
a  prevailing  rate  schedule  to  a  position 
with  a  higher  representative  rate  under 
a  prevailing  rate  schedule. 

•  •        •        •        * 

5.  In  §  532.405.  paragraph  (d)  is  added 
to  read  as  follows: 

§532.405    Use  of  highest  previous  rata. 

•  »        •        *        * 

(d)  The  highest  previous  rate  may  be 
based  upon  a  rate  of  pay  received  during 
a  temporary  promotion,  so  long  as  the 
temporary  promotion  is  for  a  period  of 
not  less  than  1  year.  This  limitation 
does  not  apply  upon  permanent 
placement  in  a  position  at  the  same  or 
higher  grade. 

6.  In  §  532.415,  paragraph  (c)  is 
revised  to  read  as  follows: 

§532.415    Application  of  new  or  revised 
wage  schedules. 

•  •        *        *        *    . 

(c)  In  applying  a  new  or  revised  wage 
schedule,  the  scheduled  rate  of  pay  of 
an  employee  paid  at  one  of  the  steps  of 
the  employee's  grade  on  an  old  wage 
schedule  shall  be  adjusted  upward  to 
the  newly  adjusted  rate  for  the  same 
numerical  step  of  the  grade  whenever 
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there  is  an  increasa  in  rates.  Except 
when  there  is  a  decrease  in  wage  rates 
because  of  a  statutory  reduction  in 
scheduled  rates,  the  employee  is 
mdtled  to  pay  retention  as  provided  in 
5  CFR  536.104(a)(3). 

(FR  Doc  95-29700  Piled  12-06-95;  8:45  am) 


APPALACHIAN  RfiQIONAL 


5CFR  Part  1900 


RapMl  of  EmployaiB  RMpofMlbilHlM 
and  Conduct  Regulations  for 
Appalachian  Reglonai  Commleeion 
Federal  Empioyeee  (Federal  StafO 

MBtCf:  Appalachian  Regional 
Commission  (ARC  in  Agency). 
ACTION:  Final  rule. 

SUMMARY:  The  Appalachian  Regional 
CommiAion  is  ismiing  as  a  final  rule 
regulations  for  the  officers  and 
employees  of  the  Agency's  Federal  staff 
which  repeal  its  superseded  employee 
standards  of  conduct  and  cross- 
refierence  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  (Standards)  and  Executive 
Branch  Financial  Disclosure,  Qualified 
Trusts,  and  Certificates  of  Divestitiue 
Regulations  (Regulations)  issued  by  the 
Office  of  Government  Ethics  (OCE). 
EFFECTIVE  DATE:  December  7, 1995. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Guy  Paul  Land,  Coansel  to  the  Federal 
Co-Chairman.  Appalachian  Regional 
Commission.  1666  Connecticut  Avenue 
NW..  Washington  OC  20235,  202-884- 
7660. 

SUPPlfMENTARY  INFORMATION:  On  August 
7, 1992.  OCX  pubU^hed  Standards  of 
Ethical  Conduct  foii  Employees  of  the 
Executive  Branch,  ^lie  Standards, 
which  are  codified  at  5  CFR  part  2635, 
became  eSsctive  oq  February  3, 1993. 
They  established  uniform  ethical 
conduct  standards  ippUcable  to  all 
executive  branch  perKmnel  and  hence 
are  appUcable  to  A]tC  Federal 
employees.  On  April  7, 1993,  OGE  also 
published  the  Executive  Branch 
Financial  Disclosure,  Qualified  Trusts, 
and  Certificates  of  Divestitiue 
Regulations  which  are  appUcable  to  all 
executive  branch  employees.  The 
Financial  Disclosure  Regulations,  which 
are  codified  at  5  CFR  part  2634,  took 
efiiact  upon  publication  except  for  the 
rules  on  coi^dential  disclosure  which 
became  effective  on  October  5, 1992. 
These  Regulations  are  also  applicable  to 
ARC  Federal  employees.  As  a  result  of 


the  implementatioi 


by  OGE  of  the 


Standards  of  Conduct  and  Financial 
Disclosure  Regulations^  for  executive 
branch  personnel,  on  the  effective  date 
of  this  final  rule,  the  Agency's 
regulations  on  employee 
Responsibilities  and  Conduct,  5  CFR 
part  1900,  will  be  amended  to  remove 
sections  1900.735-101  through 
1900.735-108  and  add  a  new  section 
1900.100  to  provide  a  cross-reference  to 
the  Executive  Branch  Standards  and 
Financial  Disclosure  Regulations. 

Administrative  Procedure  Act 

Pureuant  to  5  U.S.C.  553(b),  the 
Appalachian  Regional  Commission 
finds  good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
as  to  this  final  rule.  The  notice  is  being 
waived  because  this  rulemaking  relating 
to  ARC  Federal  employees  concerns 
matters  of  agency  organization,  practice 
and  procedure.  Further,  it  is  in  the 
public  interest  that  the  final  rule,  which 
repeals  superseded  ARC  regulations  and 
pnMnulgates  a  cross-reference  to  the 
currently  effective  branch-wide 
Standards  and  Financial  Disclosure 
Regulations,  become  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12806 

In  promulgating  this  final  regulation, 
the  Appalachian  Regional  Coimnission 
adhered  to  the  regulatory  philosophy 
and  the  appUcable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  final  rule 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  imder  that 
Executive  order,  since  it  deals  with 
agency  organization,  management,  and 
personnel  matters  and  is  not  in  any 
event  deemed  "significant"  thereunder. 

Regulatory  FlexibUity  Act 

The  Appalachian  Regional 
Commission  has  determined  under  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  wiU  not 
have  a  significant  impact  on  small 
business  entities  because  it  affects  only 
ARC  Federal  employees. 

Paperwork  Reduction  Act 

The  Appalachian  Regional 
Commission  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget 

List  of  Subjects  in  5  CFR  Part  1900 

Conflict  of  interests.  Government 
employees. 


Approved:  November  30, 1995. 
Jaaa«L.WhitaiJr., 

Federal  Co-Qminnan.  Appalachian  Beffonal 
Conumssion. 

For  the  reastnas  set  forth  in  the 
preamble,  the  Appalachian  Regional 
Commission  is  revising  part  1900  of  title 
5  of  the  Code  of  Federal  Regulations  to 
read  as  foUows: 

PART1900-EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

Authority:  5  U.S.C  7301. 40  U.S.C.  App. 
106. 

Section  1900.100  Cross-references  to 
employee  ethical  conduct  standards  and 
financial  disclosiue  regulations. 

Officers  and  employees  of  the 
Appalachian  Regional  Commission 
Federal  Staff  are  subject  to  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  part  3635  and  the  executive 
branch-wide  financial  disclosure 
regulations  at  5  CFR  part  2634. 

[FR  Doc  95-29884  Filed  12-6-95;  8:45  am] 
BUMQ  oooe  •ise-ei-M 


DEPARTMENT  OF  AGRICULTURE 

Ofllce  Of  the  Secretary 

7CFRPart17 

ftogulations  Qoveming  ttie  Hnancing 
of  Commercial  Sales  of  Agricultural 
Commodities 

AGENCY:  Foreign  Agricultiual  Services. 

USDA. 

ACTION:  Fmal  rule. 

SUMMARY:  This  rule  amends  regulaticms 
appUcabfe  to  the  financing  of  the  sale 
and  exportation  of  agricultural 
commodities  pursuant  to  title  I  of  the 
Agricultural  Trade  Development  and 
Assistance  Act  of  1954,  as  amended 
(Pub.  L.  480). 

The  piuposes  of  these  changes  are:  To 
eliminate  the  potential  for  certain 
confUcts  of  interest;  to  keep  the  costs  of 
the  PubUc  Law  480,  title  I  program  as 
low  as  possible:  to  insure  that  all  . 
persons  seeking  to  participate  in 
supplying  and  shipping  commodities 
finan^  under  Public  Law  480,  tiUe  I, 
receive  fair  and  equitable  treatment;  and 
to  reflect  a  reorganization  of 
administrative  functions  within  the 
Department  of  Agriculture. 
EFFECTIVE  DATE:  See  SUPPLEMENTARY 
INFORMATION  for  compliance 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  B.  Delaplane,  Director,  P.L.  480 
Operations  Division,  Export  Credits, 
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Forei^  Agricultural  Service,  U.S. 
Department  of  Agriculture,  Room  4549 
South  Building,  14th  and  Independence 
SW.,  Washington,  D.C.  20250-1033. 
Telephone:  (202)  720-3664. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  in  conformance  with 
Executive  Order  12866.  It  has  been 
determined  to  be  significant  for  the 
purposes  of  E.0. 12866  and,  therefore, 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act.  The  General 
Sales  Manager  has  certified  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Although  this 
rule  regulates  certain  activities  of 
shipping  agents  in  the  Department's 
foreign  assistance  activities,  the 
limitations  imposed  should  not 
adversely  impact  upon  the  volume  of 
business  handled  by  any  particular 
small  business  entity.  A  copy  of  this 
final  rule  has  been  submitted  to  the 
General  Coimsel,  Small  Business 
Administration. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  state  and  local      

officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  pubUshed  at  48 
FR  29115  Oune  24, 1983). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  The  final  rule  would 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
policies  which  conffict  with  such 
provisions  or  which  otherwise  impede 
their  hill  implementation.  The  final  rule 
would  not  have  retroactive  effect.  The 
rule  does  not  require  that  administrative 
remedies  be  exhausted  before  suit  may 
be  filed. 

Background 

The  Secrrtary  of  Agriciilture 
implements  tide  I  of  the  Agricultural 
Trade  Development  and  Assistance  Act 
of  1954,  as  amended  (Pub.  L.  480).  This 
function  is  delegated  to  the  General 
Sales  Manager,  Foreign  Agricultiual 
Service.  On  November  12. 1992,  the 
Foreign  Agricultural  Service  (FAS) 
published  a  proposed  rule  (57  FR 
53607]  to  amend  the  regulations 
governing  the  financing  of  the  sale  and 
exportation  of  agricultural  commodities 
made  available  under  title  I,  PubUc  Law 


480.  Corrections  to  the  proposed  rule 
were  pubUshed  November  27, 1992  (57 
FR  56406). 

Comments  suggesting  revisions  to  the 
proposed  rule  are  discussed  below, 
except  those  that  were  outside  the  scope 
of  the  proposed  rule  or  of  an  editorial 
nature.  FAS  has  made  minor  editorial 
changes  and  other  changes  to  respond  to 
some  of  the  comments  received,  and  to 
reflect  the  redesignation  of  certain 
offices  within  the  Department  of 
Agriculture  involved  in  the 
acUninistration  of  the  title  I,  PubUc  Law 
480  program. 

Discussion  of  Comments 

Ocean  Transportation-Related 
Services.  The  proposed  rule  would  have 
prohibited  a  shipping  agent  fit)m 
providing  expediting  services  to  a  vessel 
owner  at  discharge  ports.  FAS  proposed 
this  change  in  order  to  eUminate  the 
potential  for  a  conflict  of  interest  that 
mi^t  arise  if  a  shipping  agent 
representing  a  charterer  were  also  to 
receive  a  fee  bom  the  vessel  owner  to 
expedite  discharge  operations,  with  the 
result  that  the  agent  might  show 
■favoritism  to  the  owner  in  subsequent 
freight  soUcitations. 

Tne  comments  received  stressed  that 
the  rule  would  eliminate  a  possible 
source  of  revenue  for  shipping  agent 
firms,  with  greater  impact  on  small 
businesses,  and  could  thereby  reduce 
-the  number  of  shipping  agents 
participating  in  the  title  1,  PubUc  Law 
480  program. 

FAS  will  not  adopt  this  aspect  of  the 
proposed  rule  because  any  adverse 
impact  upon  the  operations  of  the  title 
1,  Public  Law  480  prc^ram  fitjm  the 
hypothesized  conflict  of  interest  is 
speculative  and,  therefore,  would  not 
justify  the  harmful  effect  on  competition 
and  smaller  businesses.  Because  the  title 
I  program  requires  strict  competitive 
bidding  procediues  in  the  procurement 
of  freight,  there  is  Uttle  potential  for 
favoritism  in  the  vessel  selection 
process. 

Affiliates.  The  proposed  rule  would 
have  expanded  the  current  definition  of 
"affiUate"  to  include  two  legal  entities 
that  are  owned  or  controUed  by  the 
same  legal  entity.  Currently,  a  firm 
cannot  be  a  shipping  agent  during  the 
same  fiscal  year  in  which  it,  or  its 
affiUate,  provides  ocean  transportation- 
related  services.  If  the  definition  o^ 
affiliate  were  expanded  as  proposed, 
presumably  more  firms  would  be 
subject  to  tills  prohibition.  The  proposal 
was  intended  to  prevent  a  puticipant 
fit)m  selecting  a  firm  as  shipping  agent 
because  that  firm  could  offer  ocean 
transportation-related  services  at  a 
discount. 


One  comment  argued  that  there  was 
no  reason  to  be  concerned  because  an 
independent  but  indirectly  affiliated 
company  acting  as  a  title  I  shipping 
agent  could  not  derive  inappropriate 
benefits  from  a  related  entity  providing 
wholly  different  services  with  respect 
to,  for  example,  titie  III  shipments.  This 
comment  also  recommended  CCC  return 
to  the  practice  of  determining  conflicts 
of  interest  on  a  "transaction-by- 
transaction"  basis,  an  approach 
followed  prior  to  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
Two  comments  noted  that  the  proposed 
expansion  of  the  definition  of  affiliate 
would  eliminate  from  competition  any 
multinational  freight  forwarder, 
including  at  least  one  firm  currently 
active  as  a  shipping  agent. 

FAS  has  determined  not  to  expand 
the  affiliate  definition  in  this  rule 
because  it  may,  in  fact,  hinder 
operations  under  other  assistance 
programs.  Although  it  is  theoretically 
possible,  for  example,  that  a  firm 
providing  inland  transportation  services 
overseas  could  influence  selection  of  its 
"affiUated"  shipping  agent  through  the 
prospect  of  discounted  services,  we 
have  no  reason  to  believe  this  has  taken 
place.  Thus,  there  is  no  empirical  basis 
to  justify  expanding  the  definition  of 
"affiliates,"  especially  where  to  do  so 
would  reduce  the  niunber  of  firms  able 
to  provide  ocean  transportation-related 
services  in  other  programs,  such  as  titles 
n  and  ni  of  PubUc  Law  480,  or  would 
reduce  the  number  of  firms  from  which 
participants  may  select  a  shipping 
agent. 

Section  407(c)(4)  of  PubUc  Law  480 
requires  that  CCC  analyze  the  potential 
for  confUct  of  interest  over  the  term  of 
a  fiscal  year,  rather  than  on  a 
transaction-by-transaction  basis. 
Therefore,  returning  to  the  transaction- 
by-transaction  basis  is  not  an  option 
available  to  CCC. 

Another  comment  proposed  that  FAS 
expand  the  definition  of  affiliate  to 
cover  all  situations  where  two  legal 
entities  are  owned  by  the  same 
individuals  and  operate  from  the  same 
offices  using  the  same  employees. 

Although  FAS  is  not  adopting  a  rule 
that  would  automatically  consider  two 
firms  in  this  situation  as  affiliates,  FAS 
will  investigate  questionable  situations 
to  determine  if  two  firms  may  legally  be 
considered  as  one  firm  or  if  one  firm 
may  be  considered  as  the  alter  ego  of  an 
officer  or  director  of  another  company 
when  applying  the  existing  affiUation 
rules.  We  also  note  that  the  existing 
"affiliate"  definition  includes  firms 
with  common  officers  or  directors  or 
investments  between  firms  and  these 
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focton  would  likely  encompass  the 
situation  suggested  by  the  conunent. 

Subcontractors  ofAJ.D.  Freight 
Agents.  One  comment  argued  that 
suboontractois  of  frfight  agents 
employed  by  the  Agency  for 
bitemational  Develapment  (A.LD.) 
should  be  eligible  t9  act  as  title  I 
shipping  agents  because  section 
407(dH3)  of  PubUc  Law  480  did  not 
specifically  lefBr  to  subcontractcxs;  and 
that  to  preclude  sucji  subcontractors 
from  participating  m  title  I,  Public  Law 
480  shipping  agents  would  be  an 
unwaitanted  exten^on  of  the  statute. 

The  proposed  rule  specifically 
precluding  subcontractors  of  freight 
agents  employed  by  A.LD.  from  acting 
as  shipping  agents  under  title  L  Public 
Law  480  is  a  codifi<}ation  of  FAS's  prior 
interpretation  of  the  scope  of  section 
407(d)(3).  See  47  FR  53609.  This 
interpretation,  concurred  in  by  A.LD.,  is 
reasonable  given  the  subcontractor's 
active  involvement  in  arranging  ocean 
transportation. 

No  Competitive  Advantage.  The 
proposed  rule  included  a  prohibition 
against  shipping  agents  affording 
competitive  advantage  to  any  particular 
suppUer  of  commodities  or  ocean 
transportation.  One  comment  suggested 
the  rule  should  prohibit  limiting 
competition  amongi  suppliers  of 
commodities  or  ocaan  transportation  by 
artificially  or  imreasonably  restricting 
the  quantity  purchased  or  size  of  vessel 
which  can  be  offerad.  Such  fl' specific 
prohibition  is  imnef»8sary  because  FAS 
reviews  each  propcbed  commodity  and 
freight  invitation  for  bids  to  eliminate 
any  restrictions  that  cannot  be  justified 
as  furthering  the  purposes  of  the  title  I 
program. 

A  second  commeiit  contended  that 
the  proposed  rule  Was  too  broad  and 
prohibited  a  prudeat  business  person 
from  maintaining  regular  contact  with 
others  in  the  business  and  imduly 
limited  the  exchange  of  information  that 
could  benefit  an  imlKHting  country  in 
planning  its  purchases.  The  comment 
further  questioned  whether  FAS  could 
efiiectively  enforce  the  prohibition. 

This  comment  misinterpreted  the 
proposed  rule.  The  rule  does  not 
prohibit  a  shipping  agent  from  gathering 
information,  such  qs  price  trends  or 
crop  quality,  from  trade  sources  and 
passing  the  information  to  its  principal. 
Nor  does  it  prevent  an  agent  firom 
pursuing  normal  basiness  contacts.  The 
rule  simply  highli^ts  an  important 
aspect  of  the  fair  and  impartial 
performance  of  an  agent's  duties.  FAS 
will  request  investigations  of  alleged 
violations  of  this  regulation;  the  agent 
may  be  suspended  or  debarred  from  the 
program  if  violatioiis  are  estabUshed. 


Independent  Contractors.  The 
proposiad  rule  required  that  an 
inde{)endent  contractor  hired  by  a 
shipping  agent  to  perform  functions  of 
a  shipping  agent  must  furnish  to  FAS 
the  same  information  and 
documentation  as  the  agent  One 
comment  stated  that  th^  rule  was  too 
loosely  drafted  and  encompassed 
certain  unintended  relationships;  i.e.,  a 
shipping  agent  may  hire  "independent 
contractors"  to  perform  any  of  a  niunber 
of  services. 

FAS  disagrees  and  has  adopted  the 
proposed  rule  as  written  because  it 
clearly  specifies  that  the  requirement 
applies  only  to  persons  hired  by  a 
shipping  agent  "to  perform  functions  of 
a  shipping  agent."  This  very  narrow 
category  of  persons  should  be  subject  to 
the  same  standards  as  the  shipping 
agent  itself  to  prevent  evasion  of  the 
regulations. 

Payment  or  Other  Benefit.  The 
proposed  rule  prohibited  participants 
from  receiving  certain  enumerated 
benefits,  such  as  office  space, 
equipment,  and  travel  expenses,  from 
the  agents  they  selected.  This  was 
intended  to  make  it  more  likely  that 
[>articipants  would  select  agents  on 
merit  and  to  eliminate  the  possibility 
that  participants  might  favor  larger 
companies,  which  could  more  easily 
afi'oni  to  offer  these  benefits.  One    . 
comment,  submitted  by  a  small  firm, 
objected  to  this  provision  because  it 
would  prevent  a  participant  from 
financing  trips  to  the  United  States  by 
potential  buyers,  thus  stifling  an 
important  opportunity  for  market 
development.  The  commentor 
recommended  that  the  rule  permit 
certain  payments,  such  as  reasonable 
travel  expenses  directly  related  to  the 
procurement  of  commodities. 

FAS  will  not  adopt  the  rule  as 
proposed  because  improper  actions  or 
payments  made  in  connection  with  the 
selection  of  a  shipping  agent  would 
already  be  prohibited  by  the  Foreign 
Corrupt  Practices  Act.  Also,  while  the 
efficient  operation  of  the  title  L  Public 
Law  480  program  would  suffer  from 
incompetent  agents,  FAS  cannot 
conclude  that  the  payment  of  benefits 
which  are  consistent  with  existing  law 
results  in  the  use  of  incompetent  agents. 

CCC  will,  however,  change  the 
current  rule  by  prohibiting  "payments, 
kickbacks,  or  other  illegal  benefits"  in 
coimection  with  the  agent's  selection  so 
that  the  rule,  consistent  with  other 
existing  laws,  clearly  encompasses  any 
corrupt  financial  payment  to  a  coimtry 
in  connection  with  the  agent's  selection. 
This  adequately  protects  CCC's  financial 
interest  in  the  program. 


Limitation  on  Brokerage  Payments. 
The  proposed  rule  would  have  capped 
a  shipping  agent's  commission  at '/%  of 
the  maximum  total  commission  which 
CXX^  can  finance  (2.5%  of  the  value  paid 
for  frei^t)  in  order  to  allow  for  a 
commission  to  a  shipping  broker  under 
the  cap.  A  number  of  comments  from 
shipping  agents  stated  that  such  a  cap 
would  drive  some  shipping  agent  firms 
out  of  business;  would  not  reduce 
freight  rates;  and  would  not  have  any 
effect  on  the  decision  of  vessel  owners 
whether  to  use  a  ships  broker  in  offiering 
a  vessel.  Other  comments,  primarily 
from  ships  brokers,  urged  that  FAS 
change  the  rule  to  limit  the  shipping 
agent's  commission  to  1.25%  (one-half 
of  the  maximum  commission  which 
CCC  can  finance)  even  if  the  vessel 
owner  does  not  use  a  ships  broker  in  the 
transaction. 

The  comments  suggest  that  any 
reduction  in  freight  rates  as  a  result  of 
a  cap  on  shipping  agents'  conunissions 
is  unlikely.  Absent  this  benefit  to  the 
program,  FAS  does  not  see  any  need  to 
change  the  current  regulations  because 
we  have  not  identified  any  adverse 
impact  on  the  program  from  the  existing 
regulation. 

Contracts  Required.  FAS  proposed  to 
require  that  suppliers  of  ocean 
transportation  furnish,  if  requested  by 
FAS.  copies  of  relevant  lightening, 
stevedoring  and  bagging  contracts, 
whether  or  not  CCC  financed  ocean 
freight  or  ocean  freight  differential  in 
connection  with  the  voyage.  Since  the 
final  rule  no  longer  contains  the 
Umitations  on  commissions  and 
affiliates  that  were  published  in  the 
proposed  rule,  this  requirement  will 
apply  only  when  CCC  is  financing  a 
portion  oS  the  ocean  freight.  FAS  has 
revised  the  final  rule  to  clarify  that  it  is 
the  suppUer  of  ocean  transportation 
which  must  provide  these  contracts,  if 
requested  by  CCC.  USDA  will  not  delay 
issuance  of  the  commodity  suppUer's 
copy  of  the  Form  CCC-106  pending 
receipts  of  the  contracts.  FAS  will  use 
this  information  in  monitoring 
compliance  with  the  suppUer  reporting 
requirements  contained  in  §  17.12  of  the 
regulations. 

However,  CCC  will  require,  as 
proposed,  that,  when  CCC  finances  any 
part  of  the  ocean  freight,  the  participant 
or  its  agent  must  provide  copies  of  liner 
booking  notes  to  USDA  before  USDA 
releases  Form  CCC-106.  This  will  also 
continue  to  be  the  practice  with  respect 
to  copies  of  charter  parties. 

Non-Reversible  Laydays  and 
Despatch.  Currently,  CCC  shares 
despatch  with  the  participant  and 
laydays  are  reversible.  The  proposed 
rule  provided  that  CCC  would  share 


despatch  earnings  at  the  load  port  with 
the  commodity  suppUer  thereby 
encouraging  quicker  loading  and  lower 
freight  rates.  Comments  suggested  that 
CCC  should  not  share  in  any  despatch 
since  it  is  not  involved  in  loading  and 
discharge  operations.  These  comments 
also  suggested  that  the  vessel  operator 
shoidd  pay  despatch  to  the  conunodity 
suppUer  at  loading  and  to  the  charterer 
at  discharge,  pointing  out  that  such  a 
change  would  more  closely  reflect 
commercial  practices  and  possibly 

Tedite  vessel  operations. 
CC  agrees  with  these  comments. 
Accordingly,  the  few  rule  eliminates 
CCC's  sharhig  in  any  despatch  earnings. 
With  this  change,  title  I  procedures  in 
this  regard  wiU  foUow  those  of  the  title 
m,  PubUc  Law  480  program 
administered  by  A.LD. 

Several  other  changes  to  the  rule 
foUow  from  this  change.  There  is  no 
longer  any  need  for  CCC  to  delay 
payment  of  the  final  5  percent  of  the 
ocean  freight  or  ocean  freight 
differential  pending  completion  of 
demiurage/despatd^  calculations. 
Therefore,  the  final  rule  also  provides 
that  100%  of  the  ocean  freight  or  ocean 
freight  differential  is  payable  when  the 
vessel  and  cargo  arrive  at  the  first  port 
of  discharge,  and,  in  the  event  of  a  force 
majeure,  100%  of  the  freight  will  be 
payable.  Fiuther,  the  amount  of  seciuity 
that  CCC  will  require  before  it  advances 
payments  for  ocean  freight  or  ocean 
freight  differential  is  increased  firom  . 
95%  to  100%  to  reflect  the  increased 
freight  payable  on  arrival.  Participants 
and  vessel  owners  should  recognize 
that,  because  CCC.wiU  not  share  in 
despatch,  CCC  vnii  not  be  responsible 
for  resolving  disputes  involving 
calculation  of  laytime  or  payment  of 
demurrage  or  despatch. 

The  final  rule  adopts  non-revereible 
laydays  to  reflect  the  feet  that  diffierent 
parties  will  be  sharing  in  despatch  at 
load  and  discharge.  Several  comments 
noted  that  a  change  to  non-reversible 
laydays  would  disadvantage  importing 
countries  because  these  countries  may 
be  more  likely  to  owe  demurrage  if  they 
cannot  offset  time  lost  at  discharge 
against  time  gained  at  loading.  FAS 
proposed  this  change  in  order  to  reflect 
commercial  practices  in  the  shipping 
trade  that  would  benefit  title  I,  PubUc 
Law  480  by  reducing  freight  rates. 
Coimtries  which  can  turn  vessels 
around  quickly  at  the  discharge  port 
will  benefit  by  retaining  the  entire 
despatch  earned. 

Conunodity  Letters  of  Credit.  The 
proposed  change  in  §  17.15(h)(1) 
addressed  a  specific  situation  that 
occurred  under  the  tile  I  program. 
SuppUera  of  ocean  transportation  imder 


title  I  have  issued  bills  of  lading 
.  containing  a  provision  noting  a  Uen  on 
the  cargo  if  they  have  loaded 
commodities  before  they  have  been 
advised  that  an  acceptable  freight  letter 
of  credit  has  been  opened  to  their 
benefit.  This  has  uiifairly  delayed 
commodity  suppUers  from  receiving 
payment  from  the  bank  because  letters 
of  credit  typically  contain  a 
documentary  requirement  for  a  "clean 
biU  of  lading."  liiis  practice,  if  allowed 
to  continue,  could  have  increased 
program  costs  by  placing  an 
unreasonable  burden  on  commodity 
suppUers.  The  final  rule  adopts  the 
proposal  to  specificaUy  require  that 
commodity  letters  of  credit  allow  for 
payment  even  if  the  biU  of  lading  states 
that  the  vessel  owner  has  a  Uen  on  the 
cargo.  The  vessel  owner  may  include 
sudi  a  statement  on  bills  of  lading  and, 
of  coiuse,  may  refuse  to  load  and  may 
claim  detention  ff  there  is  no  freight 
letter  of  credit. 

Miscellaneous  Change  to  Supplier 
Reporting  Requirements.  The  proi>osed 
rule  also  added,  as  a  clarification,  a  list 
of  specific  items  that  must  be  reported 
to  CCC  pursuant  to  section  17.12  of  the 
regulations.  This  section  implements 
section  407(b)  of  PubUc  Law  480.  In 
reviewing  this  matter,  FAS  has 
determined  that  it  would  also  be  helpful 
to  the  trade  to  specify  that  suppUers 
must  also  report  payments  to  foreign 
governments  or  their  agencies.  While 
FAS  has  interpreted  the  current 
regulations  to  require  reports  of 
payments  to  foreign  government 
agencies  (because  they  fall  within  the 
class  of  persons  included  in  the  term 
"representative  of  the  importer  or 
participant"),  FAS  beUeves  that  this 
interpretation  should  be  reflected  in  the 
regulations.  Therefore,  the  final  rule 
amends  §  17.12  of  the  regulations  by 
specifying  that  suppUers  must  also 
report  payment  of  commissions,  fees  or 
other  compensation  to  the  participant, 
or  any  agency  of  the  participant. 

Effective  Date 

The  provisions  of  this  rule  shall  apply 
to  contracts  entered  into  under  purchase 
authorizations  issued  on  or  after  January 
8, 1996  and  to  USDA  acceptance  of 
nominations  of  shipping  agents  received 
after  January  8, 1996  covering  services 
provided  during  U.S.  fiscal  year  1996 
(October  1, 1995-September  30, 1996) 
and  each  U.S.  fiscal  year  thereafter. 

Paperwork  Reduction  Act 

Most  reporting  and  recordkeepbig 
requirements  contained  in  this  final  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 


Act  of  1980.  OMB  has  assigned  control 
niunber  0551-0005  to  this  information 
collection.  Reporting  and  recordkeeping 
requirements  in  this  final  rule  that  have 
not  been  previously  approved  by  OMB 
are  not  effective  until  approved  by 
OMB. 

List  of  Sub)ects  in  7  CFR  Part  17 

Agricultural  commodities;  exports; 
finance;  maritime  carriers. 

Accordingly,  7  CFR  Part  17,  Subpart 
A,  is  amended  as  follows: 

PART  17— (AMENDED] 

1 .  The  authority  citation  for  Part  17 
continues  to  read  as  foUows:  \ 

Authority:  7  U.S.C  1701-1705, 1736a,. 
1736c,  5676;  E.O.  12220,  45  FR  44245. 

2.  The  zip  codes  "20250-1000"  is 
revised  to  read  "20250-1033"  each  time 
it  appeare  in  §§  17.1(f).  17.7(c)(4)(i). 
17.10(b)(5),  17.14(c)(2)  and  paragraphs 
(B)(6)(a)  and  (F)(4)(a)  in  Appendix  A. 

3.  Section  17.2  is  amended  by 
removing  definitions  of  "ASCS"  and 
"ASCS  offices"  in  paragraph  (a)  and 
adding  definitions  of  "FSA"  and  "FSA 
offices"  in  alphabetical  order,  and  by 
adding  definitions  of  "expediting 
services,"  "ocean  transportation 
brokerage,"  and  "ocean  transportation- 
related  services"  in  paragraph  (c)  to  read 
as  foUows: 

f  17.2    DaflnitkMis  of  tenna.  *  *  * 

(a)  Terms  relating  to  the  United 
States,  its  agencies  and  officials. 

•  •        *        •        • 

"FSA"  means  the  Farm  Service 
Agency,  U.S.  Department  of  Agricultiu*. 

"FSA  offices"  means  the  FSA  offices 
Usted  in  §  17.21  and  any  odier  offices  or 
agencies  which  may  succeed  to  the 
functions  of  these  offices. 

•  *        •        •        * 

(c)  Other  terms. 

•  •        •        •        • 

Expediting  services  means  services 
provided  to  the  vessel  owner  at  the 
discharge  port  in  order  to  faciUtate  the 
discharge  and  sailing  of  the  vessel;  this 
may  include  assisting  with  paperwork, 
obtaining  permits  and  inspections, 
supervision  and  consultation. 

•  •        •        *        • 

Ocean  transportation  brokerage 
means  services  provided  by  shipping 
agents  related  to  their  engagement  to 
arrange  ocean  transportation  and 
services  provided  by  ships  brokers 
related  to  their  engagement  to  arrange 
employment  of  vessels. 

Ocean  transportation-related  services 
means  furnishing  the  following  services: 
lightening,  stevedoring,  and  bagging 
(whether  these  services  are  performed  at 


o^ 
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load  or  discharge),  aad  inland 
transportation,  i.e.,  transportation  from 
the  discharge  port  to  the  designated 
inland  point  of  entry  in  the  destination 
country,  if  the  discharge  port  is  not 
located  in  the  destination  country. 
***** 

4.  Part  17  is  provide  by  revising  the 
term  "ASCS"  to  read  "FSA"  wherever  it 
appears. 

5.  Section  17.5  is  afaended  by 
changing  the  term  "Afssistant  General 
Sales  Manager"  to  re^d  "Deputy 
Administrator,  Export  Credits"  in 
paragraph  (a)(1),  (d)(|)  and  (2),  (e).  and 
(g)(1)  and  (2),  removi^ig  and  reserving 
paragraph  (a)(3),  revi^g  paragraph 
(a)(4).  adding  a  new  paragraph  (a)(3), 
adding  "section  416(b)  of  the 
Agricultural  Act  of  1949,  or  the  Food  for 
Progress  Act  of  1985,"  after  "any  title  of 
the  Act,"  in  paragraphs  (b)(2)  and  (3), 
revising  paragraphs  (c)(7)  and  (8).  and 
revising  the  last  sentence  of  paragraph 
(d)(2)  to  read  as  follows: 

117.5    AgantsfortlMiiafticipantor 
importar. 

(a)  General. 

*        *        • 

\_ 

(3)  [Reserved] 

(4)  A  freight  agent  ^ployed  by  the 
Agency  for  International  Development 
under  titles  II  and  ni  »nd  is  not  eligible 
to  act  as  an  agent  for  |he  participant  or 
importer  during  the  pieriod  of  such 
employment.  A  subcontractor  of  such 
freight  agent  is  not  e^gible  to  act  as  an 
agent  for  the  participant  or  importer 
diuing  the  period  of  i^  subcontract. 

(5)  A  shipping  agent  may  not  take  any 
action  which  would  give  a  competitive 
advantage  to  any  supplier  of 
commodities  or  ocean  transportation. 
This  includes,  but  is  i|ot  limited  to, 
providing  advance  nokice  of  IFB's  or 
amendments,  or  selectively  enforcing 
IFB  or  contract  requirements. 

***•!* 

(c)  Information  to  bii  furnished.  A 
person  nominated  to  Act  as  an  agent  of 
the  participant  or  importer,  and  any 
independent  contract()r  that  may  be 
hired  by  such  person  to  perform 
functions  of  a  shipping  agent,  shall 
furnish  to  the  Deputy  Administrator, 
Export  Credits,  the  following 
information  or  docunlentation  as  may  be 
applicable: 


rr 


(7)  For  USDA  accei«ance  of  a 
nomination  covering  services  provided 
during  U.S.  fiscal  yea?  1996  (October  1- 
September  30)  and  ea^  U.S.  fiscal  year 
thereafter,  a  written  statement  signed  by 
such  person: 

(i)  Certifying  that,  cjuring  the  U.S. 
fiscal  year  covered  byiUSDA's 


acceptance  of  the  nomination,  the 
person  has  not  engaged  in.  and  will  not 
engage  in,  supplying  commodities 
under  any  title  of  the  Act  or  the  Food 
for  Progress  i^  of  1985  or  furnishing 
ocean  transportation  or  ocean 
transportation-related  services  for 
commodities  provided  under  any  title  of 
the  Act,  section  416(b)  of  the 
Agricultural  Act  of  1949,  or  the  Food  for 
Progress  Act  of  1985,  whether  any  part 
of  the  ocean  transportation  is  financed 
by  the  U.S.  Government;  and  that  the 
person  has  not  served  and  will  not  serve 
as  an  agent,  broker,  consultant  or  other 
representative  of  firms  engaged  in 
providing  such  commodities,  ocean 
transportation  and  ocean  transportation- 
related  services: 

(ii)  Certifying  that,  for  ocean 
transportation  brokerage  services 
provided  diuing  the  U.S.  fiscal  year 
covered  by  USDA's  acceptance  of  the 
nomination,  the  person  has  not  shared 
and  will  not  share  freight  commissions 
with  the  participant,  the  importer,  or 
any  agent,  broker,  consultant  or  other 
representative  of  the  participant  or  the 
importer,  whether  ClOC  finances  any 
part  of  the  ocean  freight.  CCC  will 
consider  as  sharing  a  commission  a 
situation  where  the  agent  forgoes  part  or 
all  of  a  commission  and  the  supplier  of 
ocean  transportation  pays  a  commission 
directly  to  the  participant,  the  importer, 
or  any  other  person  on  behalf  of  the 
participant  or  the  importer.  (See  also 
§  17.8(c)(8),  which  prohibits  address 
commissions  or  payments);  and 

(iii)  Undertaking  that,  during  the  U.S. 
fiscal  year  covered  by  USDA's 
acceptance  of  the  nomination,  affiliates 
of  such  person  have  not  engaged  in  and 
will  not  engage  in  the  activities  or 
actions  prohibited  in  this  paragraph 
(0(7). 

(8)  A  certification  that  neither  the 
person  nor  any  affiliates  has  arranged  to 
give  or  receive  any  payment,  kickback, 
or  illegal  benefit  in  connection  with  the 
peraon's  selection  as  agent  of  the 
participant  or  importer. 

(d)  USDA  acceptance. 

***** 

(2)*  *  •  USDA  wiU  withdraw  such 
acceptance  if  the  agent  of  the  participant 
or  importer,  or  any  of  the  affiliates  of 
such  agent,  violates  the  certifications  or 
uindertakings  made  pursuant  to 
paragraph  (c)(7)  of  this  section. 
***** 

6.  The  address  of  the  Kansas  Qty  FSA 
Commodity  Office  is  revised  to  read 
"U.S.  Department  of  Agriculture,  P.O. 
Box  419205,  Kansas  City,  Missouri 
64141-6205"  in  §§  17.7(c)(4)(iii), 
17.14(c)(1),  and  paragraphs  (V)(l),  (6) 


and  (10)  and  paragraphs  (W)(l),  (6)  and 
(10)  in  Appendix  A. 

7.  Section  17.7  is  amended  by  adding 
the  following  text  at  the  end  of 
paragraph  (c)(6): 

f17.7   EligMIHy  of  suppltars  and  selling 


(c)  Commodity  suppliers  (approval). 


(6)  *  *  *  Such  performance  security 
shall  be  in  addition  to  the  amount  of  the 
standard  performance  security  required 
of  all  offerors  in  the  Invitation  for  Bids. 
This  additional  performance  security 
shall  conform  to  the  requirements  in  the 
Invitation  for  Bids  for  the  performance 
seciuity,  and  may  be  combined  with  the 
standard  performance  security  into  a 
single  performance  seciuity.  Upon 
successful  completion  of  one  or  more 
contracts  by  the  supplier,  CCC  may 
remove  the  requirement  for  the 
additional  performance  seciuity. 

§17.10    [AnMndedl 

*        •        •        *        • 

8.  Section  17.10  is  amended  by 
revising  the  telephone  number  to  read 
"(202)  720-5780"  in  paragraph  (a) 
introductory  text  and  in  paragraph 
(b)(5). 

9.  Section  17.12  is  amended  by 
revising  paragraph  (a),  and  revising  the 
last  sentence  of  paragraph  (c)  to  read  as 
follows: 

§17.12    Reports  required  from  suppliers  of 
commodities  and  ocean  transportstion. 

(a)  General.  SuppUera  of — 

(1)  Agricuitural  commodities  financed 
under  the  Act,  and 

(2)  Vessels  on  which  such 
commodities  are  transported,  if  ocean 
freight  or  ocean  freight  differential  with 
respect  thereto  is  financed  by  CCC,  shall 
report  to  the  General  Sales  Manager  any 
commission,  fee  or  other  compensation 
of  any  kind  which  in  connection  with 
the  supplying  of  such  commodities  or 
vessels  is  paid  or  to  be  paid  by  the 
supplier  to  any  agent,  broker,  consultant 
or  other  representative  of  the  importer 
or  participant;  to  the  participant;  or  to 
any  agency,  including  a  corporation 
owned  or  controlled  by  the  importer  or 
participant,  to  which  the  supplier 
furnishes  such  commodities  or  vessels. 
This  includes,  but  is  not  limited  to, 
payments  to  such  entities  for  services 
such  as  lightening,  stevedoring, 
discharging,  and  bagging  if  such 
services  are  included  in  the  ocean 
freight  contract  as  being  for  the  account 
of  the  vessel  owner;  freight 
commissions;  address  commissions; 
bank  commissions;  inward  freight 
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commissions;  agency  fees;  consular  fees; 
stevedoring  overtime;  brokerage  fees; 
dispatcher's  fees;  outport  agent's 
services;  freight  forwarding  fees; 
supervision  fees  and  payments  for 
expediting  services. 

(3)  Suppliers  shall  report  any  such 
payment  delivered  to  an  agent,  broker, 
or  other  representative  of  the  importer 
or  importing  country  even  if  the 
payment  is  not  designated  for  the  agent. 
***** 

(c)  Reporting.  *  *  *  Suppliers  shall 
submit  reports  to  the  General  Sales 
Manager,  Foreign  Agricultural  Service, 
U.S.  ENepartment  of  Agricultiue, 
Washington,  D.C.  20250-1001. 
***** 

10.  Section  17.14  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d),  removing  the  first 
sentence  of  the  introductory  text  in 
paragraph  (e),  revising  paragraph  (e)(3), 
revising  "95  percent"  to  read  "100 
percent"  in  the  first  sentence  of 
paragraph  (e)(4)  and  removing  the 
second  and  third  sentences  of  paragraph 
(e)(4),  removing  paragraph  (e)(5)  and 
redesignating  paragraph  (e)(6)  as  (e)(5), 
removing  paragraph  (k)(8),  revising  the 
heading  of  paragraph  (1)  revising 
paragraphs  (1)  (1)  and  (2),  removing  and 
reserving  paragraphs  (1)  (3)  and  (4), 
revising  paragraphs  (1)  (5)  and  (6), 
revising  "95  percent"  to  read  "100 
percent"  in  the  second  sentence  of 
paragraph  (1)(7)  and  the  first  sentence  of 
paragraph  (1)(8),  removing  the  second 
and  third  sentences  of  paragraph  (1)(8). 
revising  paragraph  (m),  and  removing 
and  reserving  paragraph  (n)  to  read  as 
follows: 

§17.14    Ocesn  trsnsportation. 

***** 

(d)  Advice  of  vessel  approval.  USDA 
will  give  written  approval  of  charters 
and  liner  bookings  on  Form  CCC-106, 
Advice  of  Vessel  Approval.  The  Form 
CCC-106  will  state  whether  the  vessel  is 
approved  as  a  dry  cargo  liner,  dry  bulk 
carrier,  or  tanker,  and  whether  CCC  will 
finance  any  part  of  the  ocean  freight,  ff 
CCC  agrees  to  finance  any  portion  of  the 
ocean  freight,  the  importing  country  or 
its  agent  shall  forward  a  copy  of  the 
charter  party  or  liner  booking  note 
immediately  after  execution  to  the 
Director,  P.L.  480  Operations  Division, 
FAS  (or  the  Director,  Kansas  City  FSA 
Commodity  Office,  for  cotton),  for 
review  and  approval  prior  to  issuance  of 
Form  CCC-106-2,  CCC  may  also  require 
the  supplier  of  ocean  transportation  to 
submit  copies  of  lightening,  stevedoring, 
or  bagging  contracts  for  any  voyage  for 
which  CCC  finances  ocean  freight  or 
ocean  height  differential.  USDA  will 


issue  Form  CCC-106,  Advice  of  Vessel 
Approval,  as  follows: 

***** 

(e)  Special  charter  party  provisions 
required  when  any  part  of  ocean  freight 

is  financed  by  CCC. 

***** 

(3)  The  ocean  freight  is  earned  and 
that  100  percent  thereof  is  payable  by 
the  charterers  when  the  vessel  and  cargo 
arrive  at  the  first  port  of  discharge, 
sub}ect  to  paragraph  (e)(4)  of  this 
section,  and  to  the  further  condition  that 
if  a  force  majeure  as  described  in 
paragraph  (1)(7)  of  this  section  results  in 
the  loss  of  part  of  the  vessel's  cargo,  100 
percent  of  the  ocean  freight  is  payable 
on  the  part  so  lost.  This  provision  does 
not  relieve  the  carrier  of  the  obligation 
to  carry  to  other  points  of  discharge  if 
so  required  b^the  charter  party. 

(1)  Reimbursement  for  ocean  freight 
or  ocean  freight  differential  separately 
financed.  (1)  When  the  Form  CCC-106 
states  that  a  notice  of  arrival  is  not 
required,  CCC  will  reimburse  100 
percent  of  the  ocean  freight  or  ocean 
freight  differential,  as  appropriate,  upon 
presentation  of  required  documents. 

(2)  When  the  Form  CCC-106  states 
that  a  notice  of  arrival  is  required,  CCC 
will  reimburse  up  to  100  percent  of  the 
ocean  freight  or  ocean  freight 
differential,  as  appropriate,  before  the 
vessel  arrives  at  the  first  port  of 
discharge  if  tha  supplier  has  furnished 
CCC,  as  security,  a  letter  of  credit, 
acceptable  in  amount  and  form  to  CCC 
and  issued  by  a  U.S.  bank. 

(3)  (Reserved) 

(4)  [Reserved] 

(5)  The  amount  of  security  required 
by  CCC  under  paragraph  (2)  of  this 
section  may  be  computed  as  follows: 
100  percent  of  the  ocean  freight  or  ocean 
freight  differential,  as  appropriate,  on 
the  basis  of  either: 

(i)  The  tonnage  stated  in  the  charter 
party  (without  tolerance),  if  the  supplier 
does  not  furnish  to  CCC  a  copy  of  the 
ocean  bill^^flading,  or 

(ii)  The  tonnage  shown  on  the  ocean 
bill  of  lading,  times  the  ocean  freight 
rate  or  ocean  freight  differential  rate,  as 
appropriate,  shown  on  the  related  Form 
CCC-106,  if  the  supplier  furnishes  to 
CCC  a  copy  of  the  ocean  bill  of  lading. 

(6)  On  receipt  of  an  acceptable  letter 
of  credit,  the  Controller  will  waive  the 
notice  of  arrival  requirement  established 
by  §  17.18(d)(2). 
***** 

(m)  Demurrage/Despatch.  CCC  will 
not  finance  demurrage  and  CCC  will  not 
share  in  despatch  earnings.  Owners  and 
commodity  suppliers  will  settle  laytime 
accounts  at  load  port(s)  and  owners  and 


charterers  will  settle  laytime  accounts  at 
discharge  port(s).  Under  no 
circumstances  shall  CCC  be  responsible 
for  resolving  disputes  involving 
calculation  of  laytime  or  the  payment  of 
demurrage  or  despatch. 

(n)  [Reserved] 

***** 

11.  Section  17.15  is  amended  by 
revising  the  first  sentence  of  paragraph 
(h)(1)  to  read  as  follows: 

§17.15    Letter  of  commitment  method  of 
financing. 

***** 

[h)  Issuance  of  letters  of  credit.  *  *  * 
(1)  General.  The  application  or 
request  for,  and  any  agreement  relating 
to,  any  letter  of  credit  issued,  confirmed, 
or  advised  in  connection  with  a  letter  of 
commitment  to  a  banking  institution, 
may  contain  such  provisions  as  the 
approved  applicant  and  the  banking 
institution  may  agree  on,  and  the 
approved  applicant  and  the  banking 
institution  may  agree  to  any  extension 
of  the  life  of,  or  any  other  modification 
of,  or  variation  horn,  the  provisions  of 
any  such  letter  of  credit:  Provided,  That 
such  provisions  and  any  such  extension, 
modification  or  variance  shall  be  in  no 
respect  inconsistent  with  or  contrary  to 
the  provisions  of  the  letter  of 
commitment;  in  the  event  of  any  such 
inconsistency'  or  conflict,  the  provisions 
of  the  letter  of  commitment  shall  prevail 
with  respect  to  CCC  financing:  And 
provided  further.  That  when  a  letter  of 
credit  provides  for  acceptance  of  time 
drafts,  such  letter  of  credit  (or 
application  therefor)  shall  specify  that 
the  discoimt  and  acceptance  fees  shall 
.  be  for  the  account  of  the  importer:  And 
provided  further.  That  commodity 
letters  of  credit  must  allow  payment  to 
the  commodity  supplier  even  if  the  bill 
of  lading  states  that  the  vessel  owner 
has  placed  a  lien  on  the  cargo.  •  •  * 


§17.18    [Amended] 

12.  Section  17.18  is  amended  by 
removing  paragraph  (d)(6)  and 
redesignating  paragraph  (d)(7)  as  (d)(6). 

13.  Section  17.21  is  revised  to  read  as 
follows: 

§  17.21    FSA  Ofnces. 

(a)  Kansas  City  Commodity  Office. 
FSA,  U.S.  Department  of  Agriculture, 
P.O.  Box  419205,  Kansas  City,  Missouri 
64141-6205. 

(b)  Financial  Management  Division, 
FSA,  U.S.  Department  of  Agriculture, 
P.O.  Box  2415,  Washington,  DC  20013. 

14.  Section  17.22  is  revised  to  read  as 
follows: 
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S  17.22    Racordkaeping  and  accMS  to 


Suppliers  and  agents  of  the 
participant  or  importer  shall  keep 
accurate  books,  recofds  and  accoujits 
with  respect  to  all  contracts  entered  into 
hereunder,  including  those  pertaining  to 
ocean  transportation>related  services 
and  records  of  all  payments  by  suppliers 
to  representatives  of , the  importer  or 
participant,  if  CCC  Ranees  any  part  of 
the  ocean  freight.  Suppliers  and  agents 
shall  i>ennit  authorised  representatives 
of  the  U.S.  Government  to  have  access 
to  their  premises  duiing  regular  hours  to 
ins{>ect,  examine,  audit  and  make  copies 
of  such  books,  records  and  accounts. 
Suppliers  and  agents  shall  retain  such 
records  until  the  expiration  of  three 
years  after  final  payn|ient  under  such 
contracts. 

{17.23    [Removed]    . 
15.  Section  17.23  i^  removed. 

Signed  at  Washingtoi),  DC  on  August  22, 
1995. 

ChrklophBr  E.  Goldtha^, 

General  Sales  Manager, [Foreign  Agricultural 
Service;  and  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  95-29527  Filed  12-6-95;  8:45  amj 
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Agricultural  Marketifig  Service 


7  CFR  Part  52 
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Unitad  Statea  Standards  for  Qradea  of 
Frozen  Okra 

AOBICY:  Agricultiuall  Marketing  Service, 

USDA. 

ACTKM:  Interim  final  rule  with  request 

for  comments.  | 

SUMMARY:  This  document  amends  the 
existing  U.S.  standards  for  frozen  okra 
to  remove  references  jto  trimmed  pods. 
This  change  will  al\o$M  producers  of 
frozen  okra  the  option  to  pack  whole 
and  cut  okra  without  trimming.  Also,  a 
conforming  change  is  made  to  language 
in  the  standards  removing  the  reference 
to  "apparent  imtrimmed  pods."  This 
change  enables  the  frozen  okra  industry 
to  produce  frozen  okfa  more  efficiently 
and  better  meet  markjet  needs. 
DATES:  Effective  December  7, 1995. 
Comments  received  by  January  8, 1996, 
will  be  considered  p<ior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  s^nt  in  duplicate  to 
the  Office  of  the  Bradch  Chief, 
Processed  Products  Branch,  Fruit  and 


Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  0709,  South  Building, 
P.O.  Box  96456,  Washington,  D.C. 
20090-4693.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Branch 
Chief  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Rodeheaver,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
room  0709,  South  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456, 
Telephone  (202)  720-1693. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  imder  the 
United  States  Standards  for  Grades  of 
Frozen  Okra  (7  CFR  Part  52)  to  improve 
grade  standards.  The  standards  are 
effective  under  the  Agricultvual 
Marketing  Act  of  1946  as  amended  (7 
U.S.C.  1622, 1624),  hereinafter  referred 
to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12778,  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  diey 
present  irreconcilable  conflict  with  this 
rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  AMS  Administrator  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility 
Act,  P.L.  96-354  (5  U.S.C.  601  et  seq.), 
because  it  reflects  current  marketing 
practices.  In  addition,  these  standards 
are  voluntary.  A  small  entity  may  avoid 
incurring  any  additional  economic 
impact  by  not  employing  the  standards. 

The  American  Frozen  Food  Institute 
(AFFI)  has  petitioned  for  emergency 
relief  from  a  requirement  in  the  United 
States  frozen  okra  standards.  AFFI  is  a 
trade  association  representing  over  560 
fopd  industry  companies  that  account 
for  over  90  percent  of  fit>zen  food 
production  in  the  United  States.  The 
frozen  okra  industry  requested  that 
USDA  revise  the  grade  standards  for 
frozen  okra  so  that  producers  of  fit)zen 
okra  will  have  the  option  to  pack  whole 
and  cut  okra  without  trimming  and  still 
meet  the  requirements  of  the  United 


States  Standards  for  Grades  of  Okra.  The 
U.S.  grade  standards  are  volimtary 
standards.  However,  there  is  widespread 
use  of  the  standards  for  fit)zen  okra  in 
contract  requirements. 

When  the  United  States  grade 
standards  were  first  issued,  okra  was  cut 
by  hand.  With  the  advent  of  mechanical 
harvesting,  the  techniques  of  harvesting 
have  changed.  Also  processing 
equipment,  including  electronic  sorters, 
has  improved  the  quality  such  that  the 
frozen  okra  industry  can  control  quality 
more  effectively  without  extensive 
handling. 

Moreover,  AFFI  stated  in  its  petition 
to  revise  the  standards  that  since  the 
frozen  okra  standards  were  last  revised 
in  1969,  new  varieties  have  been 
established  which  leave  the  stems 
edible  and  tender  when  harvested  with 
pods  of  the  desirable  length  for  freezing. 
AFFI  noted  that  all  other  forms  of  whole 
okra  including  fiesh,  pickled,  etc.,  are 
marketed  untrimmed.  AFFI  also  stated 
that  the  cost  associated  with  trimming 
frozen  whole  okra  was  approximately 
$.0625  per  pound  of  okra.  Based  on 
1994  United  States  production  of 
65,114,000  pounds  of  frozen  okra  sold, 
trimming  okra  costs  U.S.  processors  of 
fi-ozen  okra  approximately  $4,069,625 
each  year.  AFFI  claimed  that  in  the  time 
it  takes  to  revise  the  frozen  okra 
standard  through  ordinary  channels, 
fix)zen  okra  processors  could  incur  costs 
of  more  than  $8  million. 

Based  on  all  the  information  received, 
USDA  is  changing  the  grade  standards 
by  amending  the  product  description  in 
§§  52.1511  and  52.1512,  Styles,  in  the 
United  States  Standards  for  Grades  of 
Frozen  Okra.  Also,  in  §  52.1517(c)(5)(i), 
"apparent  untrimmed  pods"  is  removed 
from  the  standards  as  a  defect  since  it 
no  longer  applies. 

No  additional  costs  are  expected  to 
result  from  this  action  for  producers  and 
benefits  derived  from  this  action  may  be 
passed  on  to  consumers.  This  change  is 
expected  to  facilitate  marketing  of 
frozen  okra. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  upon  good  cause  that  it 
is  impracticable,  uimecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  upon  publication  in  the 
Federal  Register  because  the  harvesting 
season  for  okra  has  already  begun,  the 
standards  are  voluntary,  and  this 
revision  of  the  standards  that  permits 
the  industry  to  more  efficiently  meet 
market  needs,  may  reduce  costs  to  the 
consumers.  This  rule  also  provides  a  30- 
day  comment  period.  The  Department 
will  consider  all  comments  received 


-K 


within  the  comment  period  prior  to 
finalizing  this  rule. 

List  of  Subjects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods,  Fruit  juices, 
Fruits,  Reporting  and  recordkeeping 
requirements,  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  52  is  amended  as 
follows: 

PART  52— PROCESSED  FRUITS  AND 
VEQETABLES,  PROCESSED 
PRODUCTS  THEREOF,  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS  1 

Subpart— United  States  Standards  for 
Qrades  of  Frozen  Okra 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

AudMtrity:  7  U.S.C  1622-1624. 

2.  §  52.1511  is  revised  to  read  as 
follows: 

§  52.1 51 1    Product  deacrlptlon. 

Frozen  okra  is  the  product  prepared 
from  clean,  sound,  succulent,  and  edible 
fresh  pods  of  the  okra  plant  (Hibiscus 
esculentus)  of  the  green  variety.  The 
product  may  or  may  not  be  trimmed,  is 
properly  prepared  and  properly 
processed,  and  is  then  frozen  and  stored 
at  temperatures  necessary  for 
preservation. 

$52.1512    [Amended] 

3.  In  §  52.1512,  paragraph  (a) 
immediately  following  the  words 
"consists  of  trimmed"  the  words  ",  or 
untrimmed"  are  added  and  in  paragraph 
(b)  the  words  ",  or  imtrimmed"  are 
added  after  the  words  "is  trimmed". 

S  52.1517    [Amended] 

4.  §  52.1517  is  amended  by  removing 
paragraph  (c)(5)(i)  and  redesignating 
paragraphs  (c)(5)(ii)  through  (c}(5)(vi)  as 
paragraphs  (c)(5)(i)  throu^  (c)(5)(v), 
respectively. 

Dated:  December  1, 1995. 
LoD  Hatamiya, 
Administrator. 

(FR  Doc.  95-29790  Filed  12-06-95:  8:45  am) 
BOIMQ  CODE  3410-OS-P 


>  May  include  the  following:  Honey;  molasses, 
except  for  stockfeed;  nuts  and  nut  products,  except 
oil;  sugar  (cane,  beet,  and  maple);  sirups  (blended), 
sirups,  except  from  grain;  tea,  cocoa,  coRee,  spices, 
condiments. 


7CFRPartS2 
[FV-45-329] 

United  Statea  Standards  for  Grades  of 
Frozen  Field  Peas  and  Frozen  Black- 
Eye  Peas 

AGENCY:  Agricult\iral  Marketing  Service, 

ifeDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SylinARY:  This  interim  final  rule 
amends  the  existing  U.S.  grade 
staadards  for  Frozen  Field  Peas  and 
Frozen  Black-Eye  Peas  and  removes  the 
color  attributes  requirements  for  frozen 
black-eye  peas  and  frozen  cream  peas  to 
have  "obvious  green  color".  This  change 
allows  producers  of  finzen  field  peas 
and  frozen  black-eye  peas  the  option  to 
pack  black-eye  p>eas  and  cream  peas 
without  the  requirement  that  these  peas 
have  an  "obvious  green  color".  The 
requirement  for  obvious  green  colored 
peas  has  forced  changes  in  current 
harvesting  practices  and  required  that 
food  processors  supplement  their  pack 
with  imported  peas,  of  similar  varieties, 
in  order  to  meet  the  "Grade  A"  color 
requirement.  Removing  the  requirement 
for  green  color  resolves  this  issue  for  the 
industry  since  crops  are  harvested  later 
in  the  season  imder  current  harvesting 
practices.  This  revision  enables  the 
frozen  food  industry  to  produce  frozen 
black-eye  peas  and  frozen  field  peas 
more  efficiently. 

DATES:  Effective  December  7.  1995. 
Comments  received  by  January  8. 1996, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  duplicate  to 
the  Office  of  the  Branch  Chief, 
Processed  Products  Branch.  Fruit  and 
Vegetable  Division.  Agricultural 
Marketing  Service.  U.S.  Department  of 
Agriculture.  Room  0709,  South 
Building.  PO  Box  96456,  Washington, 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
Ihis  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Branch 
Chief  dining  regular  business  hoiu^. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Rodeheaver,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agricultiu«. 
Room  0709.  South  Building,  PO  Box 
96456.  Washington,  DC  20090-€456. 
Telephone  (202)  720-4693. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under  the 


United  States  Standards  for  Grades  of 
Frozen  Field  Peas  and  Frozen  Black-Eye 
Peas  (7  CFR  part  52)  to  improve  grade 
standards.  The  standards  are  effective 
imder  the  Agricultural  Marketing  Act  of 
1946  as  amended  (7  U.S.C.  1622. 1624), 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

The  Department  of  Agriculture  is 
issuing  tl:ds  rule  in  conformance  with 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

The  AMS  Administrator  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility 
Act.  Public  Law  96-354  (5  U.S.C.  601  et 
seq.),  because  it  reflects  current 
marketing  practices.  In  addition,  these 
standards  are  voluntary.  A  small  entity 
may  avoid  incurring  any  additional 
economic  impact  by  not  employing  the 
standards. 

The  American  Frozen  Food  Institute 
(AFFI)  has  petitioned  for  emergency 
relief  from  a  requirement  in  the  United 
States  grade  standards  for  frozen  field 
peas  and  frozen  black-eye  peas.  AFFI  is 
a  trade  association  representing  over 
560  food  industry  companies  that 
accounts  for  over  90  percent  of  frozen 
food  production  in  the  United  States. 
The  frozen  food  industry  requested 
USDA  revise  the  grade  standards  to 
bring  it  in  line  with  current  harvesting 
and  marketing  practices.  This  would 
give  economic  relief  to  the  frozen  field 
pea  and  black-eye  pea  industry. 

The  U.S.  grade  standards  are 
voluntary  standards.  However,  there  is 
widespread  use  of  the  standards  in 
contracts. 

When  these  grade  standards  were 
promulgated  in  1976,  it  included  a 
"Grade  A"  color  requirement  for  frozen 
black-eye  peas  and  cream  peas  that 
approximately  14  percent  of  these  type 
peas  have  an  obvious  green  color.  'Diis 
requirement  was  applicable  when  hand 
harvesting  techniques  forced  growers  to 
harvest  their  crops  earlier  in  the 
growing  season  which  allowed  for  a 
high  percentage  of  immature  peas. 
Today,  modem  mechanical  harvesting 
techniques  allow  growers  to  harvest 
these  types  of  peas  with  more  mature 
pods  that  are  easily  shelled. 
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The  requirement  for  these  types  of 
peas  to  have  an  ofafvious  green  color  has 
caused  undue  ecoiionuc  stress  on  the 
industry.  Frozen  Qeld  pea  and  black-eye 
pea  processors  must  purchase  imported, 
hand-harvested  peas  and  blend  them 
with  domestic  crops  to  meet  the  "Grade 
A"  color  requirement.  AFFI  estimates 
that  10  million  pounds  of  imported  peas 
must  be  purdiase4  by  U.S.  processors 
per  year  at  an  appfo^dmate  annual  cost 
of  more  than  $2  million. 

Based  on  all  theiinformation  received. 
USDA  is  amending  Section  52.1669  in 
the  United  States  Standards  for  Grades 
of  Frozen  Field  Pees  and  Frozen  Black- 
Eye  Peas  by  remoying  the  color 
attributes  requirements  for  frozen  black- 
eye  peas  and  frozetx  cream  peas  from  the 
text  and  Table  III  of  this  section. 

No  additional  costs  are  expected  to 
result  from  this  action  for  producers  and 
benefits  derived  from  this  action  may  be 
passed  on  to  consumers. 

This  change  is  e)q>ected  to  facilitate 
marketing  of  frozeii  field  peas  and 
frozen  bl«J(-eye  peas. 

Pursuant  to  5  U.5.C  553,  it  is  found 
and  determined  upon  good  cause  that  it 
is  impracticable,  utmecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  upon  publication  in  the 
Federal  Register  because,  the  harvesting 
season  for  field  pees  and  black-eye  peas 
has  already  begim,  the  standards  are 
volimtary,  and  this  revision  of  the 
standards  that  permits  the  industry  to 
more  efficiently  meet  market  needs,  also 
reduces  costs  to  the  consiuners.  This 
rule  also  provides  a  30-day  comment 
period.  Tlie  Department  will  consider 
all  comments  received  within  the 
comment  period  prior  to  finalizing  this 
rule. 

List  irf  Subjects  in  7  CFR  Part  52 

Food  grades  andl  standards.  Food 
labeling.  Frozen  folods.  Fruit  juices, 
Fruits,  Reporting  a|id  record  keeping 
requirements,  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  the  U.S.  Department  of 
Agricultxure  proposes  to  amend  7  CFR 
part  52  to  read  as  follows: 


PART  S2-PnOCESSED  FRUITS  AND 
VEGETABLES,  PROCESSED 
PRODUCTS  THEREOF,  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS^ 

Subpart-Uniled  States  Standards  for 
Qrades  of  Frozen  Black-eye  Peas  and 
Frozen  Field  Peas 

1.  The  authority  citation  for  Part  52  is 
revised  to  read  as  follows: 

Aiitibority:  7  U.S.C.  1622-1624. 

2.  In  §  52.1669,  paragraphs  (a),  (b), 
and  Table  III  in  paragraph  (c)  are  revised 
to  read  as  follows: 

fS2.16W    Cleesiflcetion  of  color  and  grade 
complience. 

(a)  General.  The  requirement  for 
"color  attributes"  is  applicable  for 
Grade  A  classification  only.  "Color 
attributes"  do  not  apply  to  units  of 
black-eye  peas,  cream  peas,  or  units  of 
"snaps"  in  the  style  of  "frozen  peas 
with  snaps." 

(b)  Color  attributes.  "Color  attributes" 
are  defined  as  follows: 

(1)  "Crowder  peas."  Each  unit  with  a 
color  that  is  characteristic  of  very  yoimg 
peas. 

(2)  "Field  peas"  and  "mixed  types." 
Each  unit  with  a  color  that  is 
characteristic  of  very  young  peas. 

(c)*  •   •  j 

Table  III.— Color  Attributes 


Table  ill.— Color  Attributes— 
Continued 


AbsoMe  Kmtt  (AL) 

Minimum  number 
pemiitted 

73 

119 

NurTt>er  of  sample 
units 

Field 

peas,  and 

mixed 

types 

Crowder 
peas 

1  

3  ZZZZZZZZ. 

4 

5... 

W    ■•••••••••••■••■•••■■•■•■•■••••■ 

84 

175 

268 

362 

456 

551 

646 

741 

837 

932 

1028 

1124 

1220 

1315 

1411 

1508 

1604 

1700 

1796 

1892 

133 
276 
421 
566 

712 

859 

1006 

8 . 

1153 

^oZIZZZZZ'". 
11 

12 

13 

15  ...ZZZIZZZZ 

16 

1148 
1596 
1596 
1744 
1892 
2040 
2188 
2336 

17 

2485 

18 

19 _ 

20 

2633 
2782 
2930 

■  May  include  tba  following:  Honey:  molasaes, 
except  for  stockfeed:  nuts  and  nut  products,  except 
oil:  sugar  (cane,  beet,  and  maple);  sirups  (blended), 
sirups,  except  Grom  grain;  tea,  cocoa,  coffee,  spices, 
condiments. 


Absoiule  limit  (AL) 

Minimum  number 
permitted 

73 

119 

Number  of  sample 
units 

Reld 

peas,  and 

mixed 

types 

■•_ 

Crowder 
peas 

21  

Acceptable  quali^y 
Level  (AQL)' 

1989 
14.0 

3079 
21.50 

^  Based  on  an  average  count  of  1400  units 
for  "^hite  Acre"  peas  and  700  units  for  all 
other  types  per  10  ourx»  padoge. 

Dated:  December  1, 1995. 
Lon  Hatamiya, 

Administrator. 

[PR  Doc.  95-29791  Filed  12-6-95;  8:45  am] 
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Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401. 443,  and  457  | 

RIN0663-AB43 

General  Crop  Insurance  Regulations, 
Various  Endorsements;  Hybrid  Seed 
Crop  Insurance  Regulations;  and 
Common  Crop  Insurance  Regulations, 
Various  Crop  insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  ("FQC")  hereby  amends 
the  General  Crop  Insurance  Regulations, 
Hybrid  Sorghum  Seed  and  Rice 
Endorsements:  the  Hybrid  Seed  Crop 
Insurance  Regulations:  and  the  Common 
Crop  Insiuance  Regulations,  Small 
Grains,  Cotton,  Extra  Long  Staple 
Cotton,  Sunflower  Seed  and  Coarse 
Grains  Crop  Insurance  Provisions, 
applicable  beginning  with  the  1996  crop 
year  for  spring  planted  crops  with 
contract  change  dates  on  or  after  the 
effective  date  of  this  rule,  by  revising 
prevented  planting  coverage.  The 
intended  effect  of  this  regulation  is  to 
expand  prevented  planting  benefits 
available  imder  the  various  policies 
being  amended. 

DATES:  The  effective  date  of  this  rule  is 
November  30, 1995.  The  comment 
period  for  information  collections  under 
the  Paperwork  Reduction  Act  of  1995 
continues  through  January  8, 1996. 
ADDRESSES:  For  information  collection 
comments  submission,  see 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  a  copy  of  the 
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Cost-Benefit  Analysis  and  Regulatory 
Flexibility  Analysis  to  the  General  Crop 
Insurance  Regulations;  Hybrid  Seed 
Crop  Insurance  Regulations;  and 
Common  Crop  Insiuance  Regulations  for 
implementation  of  the  prevented 
planting  provisions,  contact  Diana 
Moslak,  Regulatory  and  Procedural 
Development  Staff,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250. 
Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  United 
States  Department  of  Agriculture 
("USDA")  procedures  established  by 
ExecuUve  Order  12866  and 
Departmental  Regulation  1512-1.  Ttiis 
action  does  not  constitute  a  review  as  to 
the  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunsetreview 
date  established  for  Small  Gtahub  is  July 
1, 1998;  Coarse  Grains,  Cotton,  Extra 
Long  Staple  Cotton  and  Sunflower  Seed 
is  March  1, 1999;  Hybrid  Seed  is 
October  1, 1997;  Hybrid  Sorghum  Seed 
is  May  1,  2000;  and  Rice  is  August  29, 
1998. 

This  rule  has  been  determined  to  be 
"economically  significant"  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
("OMB"). 

A  Cost-Benefit  Analysis  is  completed 
and  is  available  to  interested  persons  at 
the  address  listpd  above.  In  summary, 
the  analysis  finds  that  the  expected 
Treasury  costs  of  these  changes  are 
expected  to  range  between  $2,1  and 
$20.8  million.  Added  costs  are  due  to 
higher  reimbursements  to  reinsured 
companies  and  for  premium  subsidies 
for  producers.  The  estimates  assimiie  the 
majority  of  producers  will  decline  the 
coverage  for  the  substitute  crop,  opting 
instead  for  a  reduced  premiiun  on  the 
intended  crop.  Nationwide,  premium 
rates  will  increase  6  to  7  percent  for  the 
added  coverage.  As  examples  of 
monetary  impacts,  this  means  an 
average  increase  in  the  producer  paid 
premium  of  20-25  cents  per  acre  for 
wheat  in  the  Northern  Plains;  30  cents 
for  com  in  Iowa;  and  60-90  cents  per 
acre  for  upland  cotton.  However,  the 
premium  rate  increases  will  not  be 
imiform.  Instead,  the  highest  risk  areas 
(such  as  lowlands  along  rivers  and 
similar  conditions)  can  expect  greater 
increases  in  premiiun  to  cover  the 
added  risk.  Producers  who  farm  such 
lands  are  expected  to  be  the  primary 
group  that  will  retain  this  added 
coverage  and  elect  to  pay  the  additional 
premium.  The  changes  to  the  prevented 
planting  rules  will  provide  producer^ 


with  added  assistance  in  extreme 
weather  conditions  in  a  manner  that 
maintains  the  actuarial  integrity  of  the 
Federal  crop  insiuance  program. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  were  submitted  to  OMB  for 
their  approval  under  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995, 
and  received  emergency  approval 
through  February  28, 1996.  The  agency 
is  also  seeking  a  valid  approval  for  3 
years  under  section  3507(d).  Public 
comments  are  due  by  January  8, 1996. 

The  title  of  this  information  collection 
is  "Catastroohic  Risk  Protection  Plan 
and  Related  Requirements  including 
General  Crop  Insurance  Regulations, 
Hybrid  Seed  Crop  Insurance  Regulations 
and  Common  Crop  Insurance 
Regulations."  The  information  to  be 
collected  includes:  a  crop  insurance 
acreage  report,  an  insurance  application 
and  continuous  contract.  Information 
collected  firora  the  acreage  report  and 
application  is  electronically  submitted 
to  FQC  by  the  reinsured  companies. 
Some  respondents  may  provide 
additional  information  for  the  purpose 
of  selecting  insurance  options  that  apply 
to  specific  crops  or  specific  areas  in 
which  a  crop  is  produced.  Potential 
respondents  to  this  information 
collection  are  growers  of  crops  that  are 
eligible  for  Federal  Crop  Insurance. 

The  information  requested  is 
necessary  for  the  insurance  company 
and  FCIC  to  provide  insurance,  provide 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement,  determine  and  collect 
premiums  or  other  monetary  amounts 
(or  fees),  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  fi'om  approximately 
1,750,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,668.750 
hours.  The  total  annual  burden  has 
increased  fixjm  the  1995  requirements  to 
reflect  the  paperwork  burden  on  the 
reinsured  companies. 

Comments  were  invited  on  the 
information  collection  requirements 
during  the  proposed  rule  stage.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  January  8, 1996,  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Bonnie  Hart,  Information  Management 
Branch,  Consolidated  Farm  Service 
Agency,  U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250.  Copies  of  the 
information  collection  may  be  obtained 
from  Bonnie  Hart  at  the  above  address. 
Telephone  (202)  690-2857. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

The  amount  of  work  required  of  the     " 
insurance  companies  and  FSA  offices 
delivering  the  policies  and  the 
procedures  therein  may  increase 
significantly  from  the  amount  of  work 
currently  required  to  deliver  previous 
poUcies  to  which  this  regulation 
applies.  Therefore,  this  action  has  been 
reviewed  under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605) 
*and  a  Regulatory  Flexibility  Analysis  is 
available  to  interested  persons  at  the 
address  listed  above. 

This  program  is  fisted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(bH2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  not  have  retroactive  effect  prior  to 
the  effective  date.  The  provisions  of  this 
rule  will  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  requirements  of 
the  National  Appeals  Division  under 
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Public  L&vf  103-854  must  be  exhausted 
before  judicial  action  may  be  brought. 
This  action  is  not  expected  to  have 
any  significant  isifmct  on  the  quality  of 
the  himian  environment,  health,  and 
safety.  Therefore^  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

Currmt  regulations  do  not  allow  an 
insured  producer  to  obtain  a  prevented 
planting  guarantee  for  one  crop  and 
plant  a  substitute  crop  intended  for 
harvest  in  the  safie  crop  year  on  the 
same  land.  By  this  rule  a  producer  who 
purchases  limited  or  additional 
coverage  beglnni^  with  the  1996  crop 
year  for  spring  coops  with  contract 
change  dates  on  or  after  the  effective 
date  of  this  rule,  will  be  eligible  to:  (1) 
Receive  a  prevented  planting  guarantee 
equal  to  25  percent  of  the  guarantee  for 
timely  planted  acreage  (20  percent  for 
hybrid  seed  (com)  and  17.5  percent  for 
cotton,  ELS  cottoD.  and  rice)  when 
acreage  that  is  posvented  from  being 
planted  is  planted  to  a  substitute  crop 
after  the  10th  day  after  the  final  planting 
date  for  the  intended  crop  (10th  day 
after  the  latest  fi^al  planting  date  for 
each  specific  crop  insured  under  the 
Small  Grains  Crdp  Provisions)  and.  as 
applicable,  a  0/92  or  50/92  program 
benefit;  (2)  exclude  eligibility  for 
prevented  planting  coverage  when  a 
substitute  crop  is  planted  in  return  for 
a  reduction  in  the  premium;  and  (3) 
receive  prevented  planting  covoage  on 
double  cropped  Acreage  (except  for  ELS 
cotton)  if  the  producer  can  provide 
proof  that  plantiag  of  a  second  crop 
(double  crop)  following  the  harvest  of 
an  initial  crop  inithe  same  crop  year  is 
a  fjarmins  practioa  normally  followed  by 
that  producer. 

By  this  rule,  the  prevented  planting 
provisions  will  also:  (1)  Allow  all 
insiued  producefs  to  receive  a  0/92  or 
50/92  program  benefit,  as  applicable, 
and  a  crop  insurance  prevented  planting 
guarantee  equal  to  50  percent  of  the 
guarantee  for  timely  planted  acreage  (40 
percent  for  hybrid  seed  (com)  and  35 
percent  for  cotton.  ELS  cotton,  and  rice) 
when  acreage  th|t  is  prevented  from 
being  planted  is  hot  planted  to  a 
substitute  crop;  QZ)  eliminate  the 
provisions  that  require  acreage  eligible 
for  a  prevented  planting  guarantee  to  be 

Crated  to  all  umits  that  could  have 
n  planted  in  flie  crop  year;  (3) 
change  the  date  (hat  notice  of  loss  is 
required  from  3  4ays  after  the  final 
planting  date,  or^the  date  the  producer 
discovers  that  pibnting  will  not  be 
possible  within  the  late  planting  period, 
to  the  acreage  re|>orting  date;  and  (4) 


allow  prevented  planted  acreage  planted 
with  a  conserving  use  cover  crop  to  be 
hayed  and  grazed  without  affecting 
prevented  planting  benefits. 

On  Wednesday,  November  8, 1995, 
FQC  published  a  proposed  mle  in  the 
Federal  Register  at  60  FR  56257  to 
revise  prevented  planting  coverage 
under  various  policies.  Following 
publication  of  that  proposed  mle.  the 
public  was  afforded  15  days  to  submit 
woitten  comments,  data,  and  opinions. 
A  total  of  14  comments  were  received: 
3  from  Regional  Service  Offices;  5  from 
reinsured  companies;  4  fit>m  crop 
insurance  trade  associations;  1  from  a 
grower  association;  and  1  from  a 
congressional  office.  The  comments 
received  and  FOC  responses  are  as 
follows: 

Comment:  Oneconunent  received 
bom  the  crop  insiuance  industry 
indicated  that  the  proposed  changes  for 
1996  are  less  than  timely,  as  1996 
training  and  marketing  activities  have 
already  begun  for  the  crops  affected  by 
the  proposed  rule.  The  comment 
recommends  that  FQC  move  to  process 
the  final  rule  as  soon  as  practical  to 
minimize  confusion  in  the  1996  crop 
year. 

Response:  FQC  agrees  that  the  1996 
prevented  planting  regulations  need  to 
be  published  and  implemented  as 
qxiickly  as  possible. 

Comment:  Two  comments  received 
fit>m  the  crop  insiuance  industry 
recommended  that  whatever  the  final 
prevented  planting  provisions  are,  they 
should  stand  for  the  crop  year  without 
further  change. 

Response:  FQC  agrees  with  the 
conunent  and  is  committed  to  limit 
changes  unless  deemed  essential. 

Comment:  One  comment  received 
from  the  FSA  stated  that  canola  crop 
provisions  need  to  be  included  and 
amended  to  conform  to  the  1996 
prevented  planting  changes  since  the 
canola  policy  has  prevented  planting 
provisions. 

Response:  FQC  disagrees  because 
canola  is  a  pilot  policy  that  has  not  been 
published  in  the  Fedinl  Register.  No 
change  will  be  made. 

Comment:  One  comment  received 
from  the  crop  insurance  industry  noted 
that  the  term  "Consolidated  Farm 
Service  Agency"  is  used  in  the 
provisions  and  that  the  term  used 
should  now  be  "Farm  Service  Agency." 

Response:  FQC  agrees  and  has  made 
the  necessary  changes. 

Comment:  One  comment  received 
fit>m  the  legal  coimsel  of  a  reinsured 
company  stated  that  FCIC's  proposed 
rulemaking  is  in  violation  of  the 
Administrative  Procediue  Act. 


Response:  The  Office  of  General 
Counsel  approved  FCIC's  proposed 
regulation  for  legal  sufficiency.  The 
short  comment  period  was  necessary 
due  to  pressure  to  provide  an  adequate 
program  to  producers  by  the  applicable 
contract  change  dates.  FQC  believes 
that  adequate  time  was  given  for  the 
public  to  comment,  based  on  the 
number  and  length  of  comments 
received. 

Comment:  One  comment  received 
bom  the  crop  insiuance  industry 
indicated  that  administrative  costs  and 
errore  and  omission  exposure  will 
increase  at  the  point  of  sale  to  the  extent 
the  provisions  must  be  explained 
adequately. 

Response:  FQC  agrees  that  the 
provisions  must  be  clearly 
communicated  to  avoid  the  exposures 
indicated  in  the  comment.  FQC  is 
making  every  effort  to  provide  the  new 
provisions  as  early  as  possible  to  allow 
adequate  time  for  training,  etc. 

Comment:  Four  comments  received 
from  the  crop  insurance  industry 
indicated  the  need  to  allow 
modification  of  the  already  approved 
1996  Standard  Reinsurance  Agreement 
to  recognize  the  increased 
administrative  and  underwriting  costs 
associated  with  the  increased  benefits 
and  potential  adverse  selection 
associated  with  this  mle.  This 
modification,  in  the  form  of  an  optional 
amendment,  would  allow  the  reinsured 
company  the  option  of  assigning 
poUdes  with  prevented  planting  losses 
to  FQC  or  to  pre^esignate  that  such 
policies  will  fall  to  a  different  fund  and/ 
or  have  a  different  retention  percentage 
than  that  designated  in  the  reinsiued 
company's  plan  of  operation.  In 
addition,  one  of  the  comments  proposes 
that  provisions  regarding  excess  loss 
adjustment  expense  that  are  being 
considered  for  the  1995  crop  year  be 
adopted  for  the  1996  Standard 
Reinsiuance  Agreement.  One  comment 
indicates  that  ^e  proposal  may  be 
characterized  as  implementing  into  the 
subject  policies  the  prevented  planting 
benefits  that  were  administratively 
adopted  during  the  1995  crop  year,  and 
that  the  changes  made  in  1995  appear  to 
have  significanUy  increased 
administrative  and  underwriting  costs. 
One  comment  stated  that  reinsirred 
companies  must  be  provided  with  a 
means  under  the  Standard  Reinsiuance 
Agreement  to  either  cede  the  entire 
premium  and  losses  associated  with 
prevented  planting  to  FQC  or  to  cede 
the  premium  and  losses  to  a  risk  fund 
other  than  that  in  which  the  rest  of  a 
policy  is  placed.  Until  the  adequacy  of    - 
the  rating  can  be  tested,  FQC  must  bear 
all  or  substantially  all  of  the  risk  of  loss 
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(and  any  gain)  associated  Mdth  these 
policies  if  a  company  is  unwilling  or 
unable  to.  One  comment  stated  that 
FQC  has  foiled  to  minimize  moral 
hazard  and  has  proposed  a  program  that 
it  expects  will  be  adversely  selected 
against  and  will  thmefore  damage  the 
integrity  and  actuarial  soundness  of  the 
crop  insurance  program.  Without 
providing  private  insured  companies 
with  a  means  to  cede  the  increased  risk 
associated  with  the  proposed  provisions 
entirely  or  almost  entirely  to  FQC,  the 
proposed  mle  would  force  private 
companies  to  bear  losses  due  to 
programmatic  decisions  which  they  had 
no  control  over. 

Response:  FQC  has  promulgated 
premium  rates  that  reflect  the  1996 
prevented  planting  provisions;  thus, 
FQC  is  not  compelled  to  provided 
additional  options  to  select  among 
reinsurance  funds  or  assume  all  the  risk 
associated  with  the  program  change. 
Promulgation  of  premium  rates  prior  to 
publication  of  this  final  mle  was 
permissible  because  the  actuarial 
material  also  contained  the  premium 
rate  that  would  be  used  if  this  mle  were 
not  made  final.  The  additional  excess 
lo^  adjustment  expenses  provided  for 
the*1995  crop  year  were  made  to  offset 
the  expense  of  loss  adjustments  when 
the  Company  had  to  re-open  completed 
claims,  and  to  clear  a  considerable 
number  of  notices  of  loss  to  determine 
if  payable  prevented  planting  claims 
existed.  It  was  also  expected  that 
additional  expense  was  incurred  to  re- 
train agents  and  loss  adjusters  on  the 
prevented  planting  changes  and  loss 
procedures.  FQC  believes  that 
administrative  expense  reimbursement 
and  excess  loss  adjustment  expense 
provided  under  the  Standard 
Reinsurance  Agreement  effective  for  the 
1996  reinsurance  year  are  adequate  to 
cover  such  expenses  for  the  1996  crop 
year. 

Comment:  One  comment  received 
fit>m  the  insurance  industry  indicated 
concern  over  whether  enough  premium 
differential  is  included  in  the  prevented 
planting  rates  to  adequately  cover 
prevented  plantingpayments  on  so 
called  0/92  acres.  The  comment 
indicated  that  providing  both 
guaranteed  deficiency  payments  and 
prevented  planting  payments  invites 
policyholders  to  make  an  economic 
decision  not  to  plant,  and  that  these 
decisions  will  adversely  impact  the 
insurer.  The  comment  indicated 
reservation  over  whether  enough  rate 
could  be  charged  to  counter  this  adverse 
selection  opportunity. 

Response:  Guaranteed  deficiency 
payments  such  as  under  the  so  called  0/ 
92  and  50/92  programs  are  independent 


of  crop  insurance  payments.  Therefore, 
the  risk  of  insurance  against  prevented 
planting  should  be  unaffiBcted.  However, 
farm  management  decisions  can  be  and 
should  be  made  based  on  economics. 
The  0/92  and  50/92  benefits  already 
have  a  significant  influence  on  producer 
reaction.  There  now  is  a  moral  hazard 
that  a  producer  may  be  influenced  to 
collect  a  prevented  planting  payment  in 
addition  to  the  0/92  or  50/92  payment; 
however,  the  extent  of  the  moral  hazard 
is  unknown.  That  moral  hazard  is 
greatly  influenced  by  the  assessment  of 
the  0/92  and  50/92  program  in  any 
given  year.  For  example,  if  the 
guaranteed  deficiency  payments  are 
decreased  or  expected  to  decrease,  then 
the  0/92  and  50/92  program  payments 
are  also  minimized  and  the  moral 
hazard  for  additional  prevented  planting 
payments  are  likely  to  disappear.  The 
reverse  is  also  true  if  the  guaranteed 
deficiency  payments  are  expected  to 
increase.  Therefore,  the  moral  hazard 
can  only  be  approximated  by  adding  an 
additional  rate  to  counter  the  expected 
adverse  selection  potential  of  the  dual 
payments.  County  rates  were  increa.sed 
based  on  the  probability  that  some 
additional  losses  will  accrue  given  the 
influence  of  the  so  called  0/92  or  50/92 
program.  •     - . 

Comment:  One  comment  received 
from  the  legal  counsel  of  a  reinsured 
company  indicated  an  inconsistency 
with  the  coverage  provided  and  the 
Federal  Crop  Insurance  Reform  Act  of 
1994  (the  "Reform  Act").  The  Reform 
Act  indicates  that  for  CAT  coverage  a 
prevented  planting  benefit  v^ll  be  paid 
only  if  a  producer  is  unable  to  plant 
another  crop.  Current  crop  provisions 
and  the  proposed  provisions  provide  a 
prevented  planting  benefit  if  a  producer 
is  prevented  bom  planting  the  insured 
crop  and  elects  not  to  plant  a  substitute 
crop. 

Response:  FQC  agrees  that  this  issue 
must  be  analyzed  and  modifications 
made  if  found  necessary.  However,  the 
comment  is  not  germane  to  this  mle 
because  it  applies  to  regulations  already 
in  place. 

Comment:  One  comment  received 
bom  the  legal  counsel  of  a  reinsured 
company  states  that  the  proposed 
provisions  are  in  conflict  with  section 
506(o)  of  the  Federal  Crop  Insurance  Act 
(the  "Act")  which  directs  FQC  "to  take 
such  actions  as  are  necessary  to  improve 
the  actuarial  soundness  of  the  Federal 
multiperil  crop  insurance  coverage." 
Reasons  cited  include:  (1)  Increased 
moral  hazard,  particularly  if  marl^t 
prices  (and/or  yields)  are  expected  to  be 
low  and  net  returns  for  a  substitute  crop 
or  0-50/92  benefits  are  expected  to  be 
high;  (2)  elimination  of  provisions  that 


required  prevented  planting  acreage  to 
be  prorated  to  all  units  that  could  have 
been  planted  to  the  insured  crop;  and 
(3)  the  addition  of  provisions  that 
provide  prevented  planting  benefits  for 
producers  who  follow  a  double- 
cropping  practice  without  sufficient 
premium  tb  offset  the  risk. 

Response:  In  addition  to  maintaining 
an  actuarially  sound  insurance  program, 
FQC  is  mandated  to  maintain  fair  and 
efiiactive  coverage  for  agricultural 
producera.  FQC  must  also  make  the 
administration  of  its  programs  efficient 
and  practical.  Virtually  all  insurance 
providers  have  indicated  that  previous 
prox'isions  requiring  proration  of 
eligible  acreage  were  complex, 
unmanageable,  and  not  fair  to  producera 
in  many  cases.  Producera  have  been 
eligible  to  collect  deficiency  payments 
on  planted  acres  and  certain  prevented 
planting  acreage.  There  is  no 
justification  for  denying  those  benefits 
when  producera  are  eligible  for  crop 
insurance  benefits  provided  premium 
rates  reflect  the  increased  risk  of  loss. 
FQC  has  developed  premium  rates  for 
prevented  planting  based  on  sound 
rating  principles,  including  those 
prevented  planting  situations  that  may 
develop  in  double-cropping  areas.  If 
data  is  available  indicating  that  rates  are 
insufficient  to  offset  the  risk,  FQC 
requests  submission  of  such  data  so  that 
it  can  be  reviewed  and  any  necessary 
changes  can  be  made. 

Comment:  One  comment  received 
from  a  commodity  group  and  one 
comment  received  from  the  crop 
insurance  industry  stated  that  they  have 
concerns  about  projected  premium 
increases.  They  request  that  producera 
have  the  option  of  excluding  prevented 
planting  coverage  in  its  entirety. 
Producera  need  to  be  able  to  assess  the 
rate  increase  before  purchasing  crop 
insurance  coverage  to  see  if  prevented 
planting  coverage  is  economically 
feasible  for  them.  They  stated  that  the 
projected  average  cost  ingreaieTs  6-8 
percent  and  in  some  high  rate  areas  may 
be  as  much  as  20  percent.  Producera 
cannot  afford  another  premium 
increase. 

Response:  Prevented  planting 
coverage  was  made  an  integral  part  of 
the  policy  following  the  1993  crop  year 
to  lessen  the  need  for  ad  hoc  disaster 
assistance  for  growere  who  were 
prevented  from  planting.  If  allowed  to 
opt  out  of  the  coverage,  FQC  believes 
that  large  numbera  of  growere  would 
exclude  the  coverage.  This  assessment  is 
based  on  the  experience  of  1993.  This 
would  result  in  a  great  deal  of  pressure 
either  to  institute  insurance  coverage 
after  a  loss  has  occurred  or  a  great  deal 
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of  prassuie  for  scmte  other  fonn  of 
financial  assistance. 

Coaamnt:  One  fjomment  received 
frtun  members  of  tke  House  of 
Representatives  of  the  United  States 
Congress  stated  tliat  meet  of  West  Texas 
has  been  given  a  itVge  ^ultiperil  rate 
increase  on  cotton  khatprochulbrs 
simply  cannot  afiiotd.  They  have  been 

y informed  that  soma  counties  have 
aufisrad  as  much  i*  a  20  percent  rate 
ifacrBase  for  1996.  They  statedlhat4h»^ 
provisimis  suggest  that  tlie  primary  ■ 
benefits  account  for  a  6-7  percrat  rate 
increase  even  if  the  secondary  coverage 
is  rejected.  The  impact  analjrsis 
estimates  the  maittfitvpf  producers  will 
decline  the  coveia^  for  the  altctmate 
crop,  opting  instead  for  a  reduced 
premium  on  the  intended  crop.  They 
stated  that  the  prevented  planting 
bmefits  appear  to  account  for  at  least  13 
percent  of  the  2(r  percent  rate  increase. 
They  fiael  the  prevented  planting 
provisicms  should  be  modified  to  allow 
producers  to  reject  lall  prevented 
planting  coverage  ti  return  for  an 
additional  reduction  in  premium  in  the 
amo\ut  of  the  6-7  percent  FOC  claims 
the  primary  coverage  for  prevented 
planting  is  worth.  They  stated  that 
producers  cannot  afford  a  premium 
increase  to  pay  for  jprevented  planting 
coverage  they  do  n0t  need.  In  1995, 
West  Texas  experienced  a  rate  increase 
that  was  largely  absorbed  by  a  30-42.5 
percent  increase  in  subsidy  payments. 
The  1996  rate  increase  will  be  borne  by 
producers  alone.  This  increase  is  an 
unnecessary  burden  on  the  agricultiual 
comimmity. 

Response:  The  rate  increase  not 
associated  with  the  1996  prevented 
planting  program  cliange  is  necessary  to 
make  the  cotton  dtttp  insurance  program 
actuarially  sound.  Primary  prevented 
planting  benefits  account  for  only  0.2 
percent  to  0.4  percentage  points  of 
premium  rate.  Therefore,  growers  opting 
out  of  the  primary  prevented  planting 
coverage  would  receive  a  very  small 
credit.  FQC  believes  that  basic 
prevented  planting  coverage  should 
remain  an  integral  part  of  the  poUcy  to 
ensiue  growers  are  covered  in  the  event 
that  prevented  pla^iting  occurs  (also  see 
response  to  conunsnt  above). 

Comment:  Seven  comments  received 
from  the  crop  insurance  industry  and 
one  comment  received  from  FSA 
recommended  amending  the  definition 
of  prevented  planting  because:  (1)  The 
definition  include^  reference  to  "most 
producers  in  the  serrounding  area"  and 
the  term  "most"  isi  not  defined.  As  a 
result  there  is  no  vray  to  apply  the 
definition  to  any  particular  policyholder 
when  there  is  a  dispute  over  whether  or 
not  planting  was  actually  prevented:  (2) 


Hie  day  after  the  final  (Wanting  date,  a 
producer  could  plant  a  substitute  crop 
and  receive  a  prevented  planting 
benefit;  and  (3)  The  pnndsions  must 
require  prevented  planting  conditions  to 
have  to  exist  through  the  whole  late 
plaiting  period  berate  any  prevented 
.planting  payment  is  due  because:  (a) 
Prevented  planting  should  never  have 
been  allowed  for  producers  who  quit 
planting  by  the  final  planting  date  and 
made  no  effort  to  plant  within  the  late 
planting  period;  (b)  allowing  the 
producOT  to  declare  prevented  planting 
on  the  day  after  the  final  planting  date 
defeats  the  purpose  of  the  late  planting 
provision  and  std)mits  the  program  to 
imwarranted  risk;  (c)  the  producer  may 
not  plant  an  alternative  crop  or  enter 
into  0/92  until  after  the  late  planting 
period  has  expired  for  the  original  crop 
and  still  collect  a  prevented  planting 
payment  (with  the  obvious  requirement 
that  weather  conditions  continue  to 
prevent  planting  in  the  late  planting 
period);  (d)  the  prevented  planting 
payment  payable  when  an  alternative 
crop  is  planted  must  be  reduced  from 
that  level  available  if  no  alternative  crop 
is  planted;  (e)  in  no  circumstance  could 
the  producer  switch  to  an  alternative 
crop  prior  to  the  end  of  the  late  planting 
period  and  still  collect  a  prevented 
planting  payment  (they  would  be  free  to 
plant  whatever  crop  they  wanted  at  any 
time,  they  just  should  not  expect  to 
collect  a  prevented  planting  payment  on 
the  original  crop  if  they  do  not  go 
through  the  late  planting  period  of  the 
original  crop);  and  (f)  moral  hazards  and 
abuse  are  created  when  producers  are 
allowed  to  collect  a  substitute  crop 
immediately  after  the  final  planting 
date.  In  most  cases  producers  will  plant 
the  crop  into  the  late  planting  period  as 
a  normal  practice,  but  now  we  have 
created  a  disincentive  to  do  so. 

Response:  FQC  agrees  that  a  more 
definitive  term  than  "most"  should  bo 
used  and  has  replaced  it  with  the  term 
"majority"  to  reflect  that  more  than  50 
percent  of  the  producers  must  have  been 
prevented  from  planting. 

This  definition  was  (resigned  to 
accommodate  extremely  varied 
production  areas  and  farming  practices; 
including  those  in  which  growers  do  not 
plant  after  the  final  planting  date  and 
those  in  which  growers  often  do  plant 
a  crop  within  the  late  planting  period. 
Some  forming  areas  have  relatively  short 
growing  seasons  which  make  the 
prospect  of  a  successful  crop  doubtful  if 
planted  much  beyond  the  final  planting 
date.  Other  areas  have  much  longer 
growing  seasons  and  often  allow  a 
successful  crop  to  be  grown  even  if 
planted  after  the  final  planting  date.  In 
both  long  and  short  growing  areas,  some 


farming  practices,  such  as  the 
production  of  silage,  allow  a  grower  to 
plant  after  the  final  planting  date  and 
still  produce  an  acceptable  crop. 
Changing  the  definition  to  require  that 
prevented  planting  conditions  mtist 
have  existM  through  the  end  of  the  late 
planting  period  before  any  prevented 
planting  coverage  would  be  provided 
would  not  accommodate  growers  who 
normally  do  not  plant  after  the  final 
planting  date. 

FQC  agrees  producers  should  be 
encouraged  to  plant  their  initially 
intmded  crop  after  the  final  planting 
date  when  it  is  practical  to  do  so. 
Therefore,  FQC  has  amended  these 
regulations  to  specify  that  prevented 
planting  coverage  will  not  be  provided  , 
when  a  producer,  prevented  from 
planting  the  initially  intended  crop, 
plants  a  substitute  crop  within  ten  days 
after  the  final  planting  date  for  the 
initially  intended  crop. 

Comment  One  comment  received 
fit>m  the  crop  insurance  industry 
suggested  that  FQC's  actuaries  re- 
evaluate: (1)  When  the  late  planting 
period  should  start  (i.e.,  final  planting 
date);  (2)  whether  the  late  planting 
period  should  be  shortened;  and  (3) 
whether  or  not  eligibility  for  a 
prevented  planting  payment  should 
trigger  at  the  time  that  shortened  period 
is  exhausted. 

Response:  These  evaluations  are  on- 
gding.  FQC  requests  that  any  person 
who  has  data  affecting  these  mattere 
make  it  available  for  consideration. 

Comment:  One  comment  received 
bom  a  commodity  group  stated  that 
they  oppose  the  lower  percentage  level 
of  insurance  guarantee  proposed  for 
prevented  planted  cotton  compared  to 
other  commodities.  They  contend  the 
criteria  that  should  be  used  to  determine 
coverage  for  prevented  planting  should 
be  applied  consistentiy  among 
commodities. 

flesponse;  Data  used  by  FQC  to 
determine  prevented  planting  benefits 
indicated  cotton  producers  incur  a 
larger  percentage  of  total  production 
costs  after  planting  than  do  producers  of 
com  and  other  grain  crops.  Additional 
post-plant  costs  incurred  by  cotton 
producers  include  those  for  pest  control 
and  the  costs  associated  with  the 
ginning  and  handling  of  cotton. 
Therefore,  no  change  will  be  made. 
FQC  is  willing  to  work  with  producer 
groups  and  other  interested  parties  to 
review  existing  data  to  revise  levels  of 
benefits  when  analyses  indicate  it  is 
necessary. 

Comment:  One  comment  received 
fix>m  the  crop  insurance  industry 
recommended  increasing  the  standard 


prevented  planting  payment  frtmi  the 
cmrent  50  percent  to  60  percent. 

Response:  The  prevented  planting 
payment  of  50  percent  adequately 
compensates  the  producer  for  the  loss  of 
production,  taking  into  consideration 
cost,  not  incurred.  FQC  has  discovered 
that  increasing  the  standard  prevented 
planting  payment  reduces  the  incentive 
for  producers  to  plant  the  intended  crop 
by  tne  end  of  the  late  planting  period 
when  it  is  possible  and  increases  the 
cost  to  the  program.  Therefore,  FQC 
will  not  change  the  standard  prevented 
planting  pa3rment. 

Comment:  One  conunent  received 
from  counsel  for  a  reinsured  company 
on  behalf  of  the  crop  insurance  industry 
stated  that  the  Reform  Act  contains  a 
provision  that  allows  a  reduction  in  the 
benefit  amount  paid  to  a  producer  to 
reflect  out-of-pocket  expenses  not 
incurred  by  a  producer  as  a  result  of  not 
planting,  growing,  or  harvesting  the 
crop  for  which  a  prevented  claim  is 
made.  The  comment  indicates  that  this 
proposed  rule  is  silent  regarding  this 
requirement  for  limited  and  additional 
covnage,  but  that  FQC  is  required  by 
the  Reform  Act  to  include  this  provision 
for  CAT  coverage. 

Response:  Pnor  to  enactment  of  the 
Reform  Act,  prevented  planting 
production  guarantees  for  all  coverages 
and  crops  were  at  least  50  percent  lower 
than  the  guarantee  for  a  timely  planted 
crop  to  avoid  OMnpensating  producers 
in  excess  of  their  actual  losses  and 
provide  actuarially  sound  coverage. 
This  has  not  changed. 

Comment:  One  conunent  received 
fit>m  the  crop  insiuanoe  industry  stated 
that  the  inclusion  of  drought  as  an 
insurable  peril  and  lack  of  any  firm 
definitions  or  procedural  guidelines 
stibjects  the  Company  and  FQC  to  abuse 
and  fraud. 

Response:  FQC  does  not  beUeve  that 
inclusion  of  drought  as  an  insiuable 
peril  substantially  subjects  the  company 
and  FQC  to  abuse  and  fraud.  The 
burden  is  on  the  producer  to  prove  that 
drought  prevented  a  producer  bam 
planting.  Further,  the  Soil  Conservation 
and  Extension  Services  have  advised 
producers  on  occasion  not  to  plant 
because  it  was  so  dry  that  planting  the 
ground  could  result  in  severe  wind 
erosion.  The  rule  also  requires  a 
majority  of  producers  to  be  affected  by 
the  cause  of  loss. 

Comment:  One  comment  received 
from  die  crop  insurance  industry 
recommended  that  in  an  effort  to 
increase  the  incentive  to  plant  the 
original  cropas  opposed  to  simply 
collecting  insiuance  and  farm  program 
benefits,  it  might  be  advisable  to 
consider  reducing  the  late  planting 


period  &t>m  25  to  20  days,  with  the 
reductions  in  guarantees  over  the  20 
days  totalling  25  percent,  to  leave  the 
perscHi  with  a  guarantee  equal  to  75 
percent  of  their  original  level — ( i.e.  1 
percent  per  day  for  the  first  10  days  and 
1.5  percent  per  day  for  the  second  10 
days). 

Response:  Under  the  ciirrent  formula, 
the  production  guarantee  is  reduced 
only  1  fwrcent  for  each  of  the  first  ten 
days  and  2  percent  for  days  11-25.  FQC 
believes  this  formula  provides  adequate 
incentive  for  producers  to  plant  crops 
early  in  the  late  planting  period  to  keep 
their  insurance  production  guarantee  at 
the  highest  level  possible.  Qianging  the 
length  of  the  late  planting  period  and 
the  percents  of  reduction  could  result  in 
over  insurance  and  increased  crop 
insiuance  indemnities.  Therefore,  no 
change  will  be  made. 

Comment:  One  comment  received 
frx>m  FSA  recommended  that  acreage 
that  is  planted  to  the  insured  crop  after 
the  late  planting  period  be  designated  as 
late  planted  with  a  50  percent  reduction 
in  guarantee.  They  stated  that  it  is  very 
confiising  to  have  this  acreage 
designated  as  prevented  planting. 

Response:  It  acreage  is  prevented  bom 
being  planted  throu^  the  late  planting 
period  due  to  an  insurable  cause  of  loss, 
and  is  planted  to  the  insured  crop  after 
the  late  planting  period,  the  acreage  will 
receive  a  50  percent  reduction  in 
guarantee  and  must  be  reported  as 
prevented  planting  acreage.  This 
information  is  needed  by  FQC  for 
analytical  purposes  in  reviewing  crop 
insiuance  premium  rates.  Therefore,  no 
change  will  be  made. 

Comment:  One  comment  received 
bom  the  crop  insurance  industry 
recommended  that  the  cover  crop 
planted  on  prevented  planting  acres 
could  only  be  hayed  or  grazed  by  the 
producer's  own  Uvestof^  Hie  producer 
could  not  sell  hay  or  charge  others  to  let 
livestock  graze. 

Response:  FQC  disagrees  because  it 
increases  costs,  is  administratively 
difficult  to  enforce,  and  is  contrary  to 
legislative  directives  to  simplify 
procedures.  Therefore,  no  change  will 
be  made. 

Comment:  One  comment  received 
fit>ni  the  crop  insurance  industry 
indicated  that  the  "background"  section 
of  the  proposal  indicates  that  prevented 
planting  acreage  may  be  planted  to  a 
conserving  use  cover  crop  that  may  be 
hayed  and  grazed  without  limitation, 
but  that  the  actual  poUcy  language 
indicates  only  that  a  cover  crop  not  for 
harvest  may  be  planted.  The  comment 
suggests  modifying  the  policy  language 
to  indicate  that  haying  and  grazing  is 
permissible  if  this  is  the  intent. 


Response:  Paragraph  I2(a)(3)(i)  of  the 
Hybrid  Sorghum  Seed  Endorsement 
states  that  prevented  planting  coverage 
is  available  "if  the  acreage  is  left  idle  for 
the  crop  year,  or  if  a  cover  crop  is 
planted  not  for  harvest.  Prevented 
planting  compensation  hereunder  will 
not  be  denied  because  the  cover  crop  is 
hayed  or  grazed  •  •*  *"  This  provision 
is  also  contained  in  a  similar  location  in 
the  proposed  regulations  for  other  crop 
pohcies.  Therefore,  no  change  is 
required.  However,  the  "background" 
section  will  be  amended  to  reflect  that 
a  conserving  use  cover  crop  may  be 
hayed  or  grazed  without  affecting 
prevented  planting  benefits. 

Comment:  One  comment  received 
from  FSA  stated  that  under  the 
provision  allowing  for  a  production 
guarantee  of  50  percent  (40  percent  for 
hybrid  seed  (com)  and  35  percent  for 
cotton,  ELS  cotton  and  rice)  of  the 
timely  planted  guarantee,  prevented 
planting  compensation  should  not  be 
allowed  when  the  cover  crop  is  hayed 
or  grazed  because  the  producer  is 
receiving  a  benefit  from  that  crop. 

Response:  FQC  agrees  that  some 
value  is  gained  when  a  cover  crop  is 
hayed  or  grazed.  However,  this  benefit 
is  of  limited  value  in  comparison  with 
the  income  that  would  be  gained  if  the 
intended  crop  could  have  been  planted. 
In  addition,  the  feed  value  obtained 
varies  widely  and  may  be  negligible  in 
some  situations.  It  is  FQC's  opinion  that 
the  administrative  costs  associated  with 
keeping  track  of  the  disposition  of  feed 
production  outweigh  any  benefit  that 
could  be  derived. 

Comment:  Eleven  comments  received 
bom  FSA  and  the  crop  insurance 
industry  recommended  eliminating  the 
provision  which  provides  a  prevented 
planting  guarantee  equal  to  25  percent 
of  the  production  guarantee  for  timely 
planted  acres  (20  percent  for  hybrid 
seed  (com)  and  17.5  percent  for  cotton, 
ELS  cotton,  and  rice)  when  acreage  that 
is  prevented  from  being  planted  is 
planted  to  a  substitute  crop  for  harvest    - 
The  following  reasons  were  given:  (1) 
This  protection  was  not  intended  or 
mandated  by  the  Reform  Act;  (2)  the 
previous  disaster  programs  never 
provided  this  type  of  protection;  (3) 
there  is  no  budget  to  cover  the  subsidy 
or  administrative  expense  for  this 
protection;  (4)  the  indemnity  would  be 
paid  even  if  the  substitute  crop 
provided  more  economic  value  than  the 
intended  crop  that  was  prevented  fitim 
planting;  (5)  the  moral  risk  is  high;  (6) 
there  has  been  littie  demand  for  this 
kind  of  protection  from  producers, 
insurance  companies  or  agents  and  if,  or 
when,  the  demand  occurs  a  "pilot 
program"  should  be  developed  and 
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implemented;  (7)  i|a  plan  like  this  is 
o^red  it  should  b«  offered  as  a  separate 
policy  without  government  subsidy  and 
deUvered  by  the  private  insurance 
industry  without  any  cost  to  the 
government;  (8)  thf  premium  for  the  25 
percent  protection  {20  percent  for 
hybrid  seed  (com)  and  17.5  percent  for 
cotton,  ELS  cotton,  and  rice)  has  been 
increased  as  muchias  30  percent  in 
'some  counties.  This  protection  should 
be  offered  as  an  option  or  a  separate 
endorsement  that  does  not  affect  the 
cost  of  the  basic  protection  or  require 
the  producer  to  sig^  an  exclusion;  (9) 
the  rating  varies  within  a  state  bom  5 
percent  to  30  perc^t  for  no  apparent 
reason;  (10)  it  putsjextreme  pressure  on 
the  final  planting  gate.  For  example, 
producers  contemplating  SMdtchhig 
from  com  to  soybeitais  would  normally 
plant  whenever  thf  y  thought  they  were 
better  off  with  a  normal  soybean  yield 
versiis  a  reduced  com  yield,  but  now 
some  producers  will  want  to  wait  imtil 
the  final  planting  date  for  com  so  they 
can  have  the  prevented  planting 
guarantee  when  planting  a  substitute 
crop;  (11)  intended  acres  are  very  hard 
to  administer;  (12)ievery  crop  could 
potentially  show  one  crop  as  prevented 
planting  with  a  substitute  crop  planted 
(i.e.  a  producer  could  report  prevented 
planting  com  withj  planted  soybeans  on 
field  A  and  preven|ted  planting  soybeans 
with  planted  com  bn  field  B  when  the 
producers  intentions  were  to  plant  half 
of  the  field»to  soybeans  and  half  to 
com);  (13)  it  encourages  producers  to 
manipulate  the  program  to  the 
detriment  of  the  A|nerican  taxpayer; 
(14)  acreage  on  wfaich  the  producer  is 
able  to  plant  a  crop  for  harvest  is  not 
acreage  that  is  prevented  from  being 
planted;  (15)  the  definition  of 
"indemnity"  in  thf  Basic  Insiuance 
Principles  states,  "For  insurance 
ptuposes,  it  means  that  the  producer  is 
restored  to  approximately  the  same 
position  from  an  economic  standpoint 
that  was  occupied  before  the  loss 
occiured.  *  *  *  Never,  imder  any 
drciunstances,  woiild  a  gain  be 
permitted."  Undeijthis  provision,  a  gain 
is  almost  a  given;  (16)  a  producer  would 
not  plant  two  crops  on  the  same  acreage 
in  the  same  crop  year,  except  for  a 
producer  who  normally  double  crops. 
That  is  unfair  to  ptoducers  in  areas 
without  excessive  moisture  who  plant 
only  one  crop  andtmay  receive  an 
indemnity  on  only  that  crop,  not  an 
additional  25  percent  on  an  imaginary 
crop;  (17)  any  tim#  a  producer  can  opt 
out  of  automatic  coverage,  adverse 
selection  is  assured;  (18)  the  more 
endorsements,  options,  and  exclusions 
that  are  added  to  a  policy,  the  greater 


the  Ukelihood  of  producers  being 
imaware  of  all  of  their  poUcy  provisions 
and  obligations  which  increases  the 
appeals,  litigation  cases,  agent  error  and 
omissions  occurrences,  and 
Congressional  referrals;  (19)  the  rate 
increases  and  factors  that  were  used  are 
inaccurate;  (20)  factors  used  to  decrease 
premium  if  a  producer  opts  out  of  this 
coverage  are  excessive;  (21)  the 
prevented  planting  provisions  must 
increase  the  incentive  to  plant  the- 
original  crop  and  decrease  any  incentive 
to  simply  not  plant  and  collect 
insurance  benefits;  (22)  adverse 
selection  will  also  occur  as  producera 
will  be  able  to  opt  out  of  prevented 
planting  for  a  reduced  charge;  and  (23) 
the  most  recent  GAO  report  addresses 
the  inadequacy  of  the  current  premium 
rates  and  that  the  programs  rate 
structure  was  undemiined  when  the 
Department  provided  more  benefits  in 
1995  imder  the  prevented  planting 
provision  and,  if  history  is  any 
indication,  then  premium  rates  will 
remain  inadequate. 

Response:  PCaC  understands  the 
concerns  of  the  crop  insurance  industry, 
government  employees,  and  othera. 
Although  the  Reform  Act  did  not 
mandate  this  protection,  FQC's  decision 
to  develop  the  proposed  regulations  for 
prevented  planting  was  based  on  broad 
policy  concems  that  had  to  be 
considered  along  with  actuarial 
concems. 

When  the  present  prevented  planting 
provisions  were  developed  for  the  1994 
crop  year,  FQC  knew  that  changes 
would  be  needed  in  future  years  as 
experience  was  gained.  Many  producers 
were  prevented  from  planting  in  the 
1995  crop  year  and  voiced  discontent 
with  those  provisions.  It  was  concluded 
that  there  was  an  inconsistency  in 
coverage  that  resulted  in  three  different 
levels  of  claims  payments  for  producers 
similarly  affected  by  excessive  moisture. 
Specifically,  producere  who  planted  an 
insured  crop  that  failed  were  eligible  for 
crop  insiirance  indemnities  for  a  loss  in 
production;  producers  who  were 
prevented  from  planting  an  insured  crop 
and  did  not  plant  a  subsequent  crop 
were  eligible  for  a  crop  insurance 
prevented  planting  payments,  but 
producers  who  were  prevented  from 
planting  an  insured  crop  and  planted  a 
substitute  crop  were  hot  eligible  for  any 
crop  insurance  payments.  FQC  believes 
that  this  third  group  should  be  eligible 
for  crop  insurance  payments  to  m^e 
them  whole. 

To  maintain  actuarial  integrity  1996 
*  crop  insiuance  premium  rates  were 
recalculated  to  reflect  the  prevented 
planting  coverage  changes.  FQC 
believes  the  coverage  changes  merely 


give  producers  another  insurance  choice 
when  they  are  prevented  from  planting 
their  initially  intended  crops.  FCIC 
agrees  producers  should  be  encouraged 
to  plant  their  initially  intended  crop 
after  the  final  planting  date  when  it  is 
practical  to  do  so.  Therefore.  FOC  is 
amending  diis  regulation  so  that  when 
Producera  are  prevented  fit)m  planting 
their  initially  intended  crop  and  plant  a 
substitute  crop  vdthin  ten  days  after  the 
final  planting  date  for  the  initially 
intended  crop,  a  prevented  planting 
production  guarantee  will  not  be 
provided  for  such  acreage.  In  addition, 
FQC  believes  producera  will  make 
every  effort  to  plant  the  crop  of  the 
greetest  economic  value  as  soon  as 
possible.  It  would  make  little  sense  to 
delay  j)lanting  to  receive  the  25  percent 
prevented  planting  payment  and  run  the 
risk  of  not  getting  any  crop  planted. 
FQC  believes  this  amendment  will  help 
maintain  the  actuarial  soundness  of  the 
prevented  planting  coverage. 

The  proposed  regulations  do  not 
provide  the  option  to  delete  the  primary 
prevented  planting  coverage.  They  do 
provide  producera  the  option  of 
declining  eligibility  for  a  prevented 
planting  production  guarantee  when  a 
substitute  crop  is  planted.  Producere 
may  wish  to  delete  this  coverage  in 
return  for  a  reduction  in  the  premium 
they  are  required  to  pay.  Based  on  the 
forgoing  reasons,  no  change  will  be 
made. 

Comment:  One  comment  received 
bom  the  crop  insurance  industry 
suggested  that  the  option  to  receive 
prevented  planting  benefits  and  plant  a 
substitute  crop  should  be  continuous 
until  cancelled  and  should  only  be 
completed  for  producera  who  want  the 
additional  coverage,  not  for  producera 
declining  the  coverage. 

Response:  FQC  has  determined  that 
all  producers  should  have  complete 
prevented  planting  coverage  imless  they 
elect  to  exclude  such  coverage  when  a 
substitute  crop  is  planted  for  harvest. 
Experience  in  1993  indicates  that  most 
producera  were  unaware  of  the 
availability  of  prevented  planting 
coverage  when  it  was  a  separately 
piirchased  coverage.  Therefore,  no 
change  will  be  made. 

Comment:  One  comment  received 
from  counsel  of  a  reinsiued  company    '^ 
stated  that  the  policy  provisions  should 
be  amended  to  read,  "Proof  that  you  had 
the  inputs  available  to  plant  and 
produce  a  crop  other  than  a  crop  you 
planted  the  past  year  or  a  crop  that  is 
part  of  a  regular  rotation  of  the  acres 
planted  and  for  which  you  had 
insurance  with  the  expectation  of  at 
least  producing  *  *  *." 


{ 


Response:  FQC  does  not  agree.  The 
intent  of  prevented  planting  coverage  is 
to  provide  coverage  for  the  intended 
crop  for  the  ciurent  crop  year.  FQC 
does  not  intend  to  interfere  with 
producere'  responses  to  market  signals. 
Therefore,  no  change  vtrill  be  made. 

Comment:  Two  comments  received 
from  the  crop  insurance  industry 
expressed  concem  regarding  how 
insurera  will  police  provisions  dealing 
with  a  substitute  crop  and 
recommended  clarifying  the  follovtring 
issues  in  the  final  mle.  The  comments 
state  that  it  is  difficult  if  not  impossible 
to  determine  the  crop  and  acreage 
originally  intended  to  be  planted  and 
that  the  provisions  will  provide  an 
opportimity  for  producere  to  claim 
prevented  planting  on  acreage  originally 
intended  to  be  planted  to  a  substitute 
crop.  One  of  the  comments  further 
questioned  whether  a  minor  oilseed 
crop  planted  by  a  grower  participating 
in  the  so  called  0/92  program  would  be 
considered  a  substitute  crop  or  not. 

Response:  The  acreage  reporting 
provisions  rely  on  the  producer  to 
indicate  the  specific  acreage  and  crop 
that  were  prevented  from  being  planted. 
On  the  surface  these  provisions  would 
indicate  a  significant  vulnerability, 
especially  with  regard  to  the  substitute 
crop  provisions.  However,  other 
provisions,  including  those  that  limit 
maximum  eligible  acreage  and  those 
that  reduce  eligible  acreage  by  the 
amount  of  any  timely  and  late  planted 
acreage  substantially  reduce  this 
vulnerability.  For  example,  if  a  producer 
indicates  acreage  is  prevented  from 
being  planted  to  corn  and  plants  grain 
sorghum  as  a  substitute  crop,  any  other 
acreage  planted  to  com  on  the  farm 
would  reduce  the  amount  of  com 
acreage  eligible  for  a  prevented  planting 
production  guarantee.  Likewise,  the 
acreage  planted  to  grain  sorghum  would 
reduce  the  amount  of  any  grain  sorghum 
acreage  that  may  have  originally  been 
eligible  to  receive  a  prevented  planting 
production  guarantee.  Other  provisions 
that  give  the  insurer  the  right  to  require 
a  producer  to  provide  proof  that  the 
inputs  were  available  to  plant  and 
produce  the  crop  will  also  reduce 
vulnerabilities  that  might  otherwise  be 
associated  with  this  coverage.  A  minor 
oilseed  crop  may  be  considered  a 
substitute  crop  if  it  is  planted  after  the 
originally  intended  crop  was  prevented 
bom  being  planted.  Growers  qualifying 
for  prevented  planting  coverage  in  this 
situation  may  quaUfy  for  the  so  called 
0/92  program  if  the  minor  oilseed  can  be 
planted  as  a  substitute  crop  under  that 
program.  Participation  in  die  so  called 
0/92  program  is  not  required  to  be 


eligible  for  crop  insurance  prevented 
planting  benefits. 

Comment:  One  comment  received 
bom  the  crop  insurance  industry 
expresses  concem  that  the  wording  that 
advises  the  producer  of  the  choice  to 
exclude  prevented  planting  coverage  is 
not  prominent  enough  in  the  policy. 
The  comment  also  suggests,  concurrent 
with  the  final  rule,  that  guidelines 
meeting  Standard  Reinsiuance 
Agreement  requirements  be  issued 
addressing  the  form  "approved  by  us" 
that  is  required  to  opt  out  of  prevented 
planting  coverage  when  a  substitute 
crop  is  planted. 

Response:  Provisions  indicating  a 
producer's  choice  to  exclude  this 
coverage  are  contained  in  appropriate 
locations  within  the  poUcy.  On  or  before 
the  sales  closing  date  for  the  intended 
crop,  a  producer  may  "opt  out"  of 
prevented  planting  coverage  when  a 
substitute  crop  is  planted  by  entering 
the  appropriate  option  code  on  the  crop 
insiuance  appUcation  or  contract 
change  form. 

Comment:  One  comment  received 
frt>m  the  crop  insurance  industry  and 
one  comment  received  from  FSA  stated 
that  the  provision  that  requires  a 
producer  to  provide  proof  that  they  had 
the  inputs  available  to  plant  and 
produce  a  crop  adds  complication  to  the 
loss  adjustment  process  and  Ukely  adds 
little  to  the  ability  to  determine  the 
producer's  intent.  If  the  provision  is  not 
eliminated,  one  of  the  comments 
recommends  issuance,  concurrent  with 
the  final  mle,  of  procedure  addressing 
what  constitutes  proof  that  the  inputs 
were  available. 

Response:  Proof  that  the  producer  had 
the  available  inputes  is  not  mandatory 
in  all  cases.  Such  proof  should  be 
required  when  producers  are  claiming 
they  are  prevented  from  planting  a  crop 
which  they  have  never  historically 
planted  or  there  are  other  suspicious 
circumstances.  Procedure  is  being 
drafted  in  the  loss  adjustment 
handbooks  to  include  what  constitutes 
such  proof.  Therefore,  no  change  is 
necessary. 

Comment:  One  comment  received 
from  FSA  indicated  that  they  did  not 
underetand  why  producere  would 
request  deleting  the  prevented  planting 
provisions  from  a  policy. 

Response:  The  producere  wduld  not 
have  the  option  of  deleting  the 
prevented  planting  provisions  bom  the 
poUcy,  instead  they  would  be  allowed 
only  to  exclude  eligibility  for  that 
portion  of  the  prevented  planting 
coverage  available  when  a  substitute 
crop  is  planted  in  retum  for  a  reduction 
in  the  premium  rate  attributed  to  such 
coverage. 


Comment:  One  comment  received 
fit>m  FSA  stated  that  it  seems  pointless 
to  add  a  requirement  for  producera  to 
provide  proof  that  they  had  inputs 
available  to  plant  and  produce  the 
intended  crop  because  seed  and 
chemical  receipts  are  too  easily  obtained 
by  pereons  willing  to  manipulate  FQC's 
procedures. 

Response:  FQC  disagrees  with  the 
comment.  Falsifying  such  records  could  y 
subject  the  producer,  seed  or  chemical 
distributor  to  criminal  or  civil  sanctions. 
Further,  inputs  such  as  seed  and 
chemical  receipts  verify  the  intentions 
to  plant  and  produce  the  insiued  crop. 
The  producer  who  provides  false 
documentation  is,  of  course,  open  to 
substantial  criminal  and  civil  liability. 
Failure  to  produce  this  evidence  when 
requested  is  cause  for  FQC  to  deny 
prevented  planting  coverage.  Therefore, 
no  change  will  be  made. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
recommended  deletion  of  the  extended 
insurance  period  provisions  for  carry- 
over insureds.  The  comment  indicated 
that  the  ciurent  sales  closing  date  of 
March  15  in  an  area  urith  normal 
planting  times  during  April  and  May 
makes  the  likelihood  of  a  prevented 
planting  cause  prior  to  March  15  very 
remote.  If  the  provision  is  not  deleted, 
it  was  recommended  that  the  provision 
be  clarified  to  address  whether  or  not 
buying  up  from  the  CAT  level  for  1996 
falls  under  the  firat  year  or  the 
subsequent  year  provisions. 

Response:  The  Refomi  Act  requires 
prevented  planting  coverage  be 
provided  for  the  period  between  the 
sales  closing  date  of  the  previous  crop 
year  and  the  sales  closing  date  of  the 
current  crop  year.  Therefore,  no  change 
will  be  made. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
recommended  that  acreage  of  hybrid 
seed  crops  (and  any  other  crop  grown 
under  a  contract)  eligible  for  prevented 
planting  coverage  be  limited  to  the  same 
number  of  acres  under  contract  for  the 
crop  year. 

Response:  FCIC  agrees  with  the 
comment  and  has  revised  the  hybrid 
com  and  hybrid  sorghum  seed  crop 
provisions  accordingly. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
recommended  clarification  of  provisions 
that  limit  the  eligible  acreage  to  the 
number  of  acres  planted  to  the  insured 
crop  during  the  previous  crop  year. 
Specifically,  the  comment  asked  if  this 
provision  means  the  number  of  acres  the 
producer  planted  the  previous  year  or 
the  number  of  acres  planted  on  the  land 
in  question;  and  what  happens  if  the 
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land  changes  hands  firom  one  year  to  the 
next  or  the  produqer  farms  different 
land  from  oneyeal'  to  the  next. 

Response:  FQC  agrees  that  the 
provision  may  be  Interpreted 
incorrectly.  T^e  intent  is  to  limit 
eligible  acreage  within  a  FSA  farm  serial 
number  to  the  total  number  of  acres 
planted  to  the  insured  crop  on  the  FSA 
iarm  serial  numb^  the  previous  crop 
year  imless  we  agree  to  a  greater 
number.  The  crop  provisions  have  been 
clarified  accordingly. 

Comment:  One  ^mment  received 
from  the  crop  insi^rance  industry  and 
two  comments  recbived  from  FSA 
question  how  the  insurance  provider 
was  to  agree  in  writing  to  insure  eligible 
acreage.  They  also  recommended  that 
procedure  be  issued,  conairrently  with 
the  final  rule,  to  ii^dicate  the  parameters 
and  required  elements  of  an  "agreement 
in  writing"  to  increase  the  niunber  of 
acres  that  would  be  eligible  for 
prevented  planting  coverage. 

Response:  Presently,  it  is  up  to  the 
insurance  provided  to  develop  a  process 
by  which  they  agree  in  writing  when  the 
producer  requests  to  increase  their 
eligible  prevented  planting  acreage. 
FQC  agrees  that  further  instructions  are 
needed  and  will  incorporate  such 
instructions  into  the  1996  Catastrophic 
Risk  Protection  Handbook  and  the  Crop 
Insurance  Handbook. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
recommended  adding  language  to 
provisions  regarding  determination  of 
eligible  acreage  that  limits  ^le  eligible 
acreage  to  that  indicated  on  a  "report  of 
intended  acreage."  The  comment  further 
suggests  that  language  be  added  to 
indicate  that  such  report  meets  the 
criteria  for  the  agreement  in  writing  that 
is  necessary  to  exQeed  the  printed  policy 
limitations  for  eli^ble  acreage. 

Response:  FQC  does  not  require  nor 
prohibit  the  use  ola  "report  of  intended 
acreage."  However,  coverage  and 
premium  are  based  on  the  actual  acreage 
report  filed  by  the  producer,  not  the 
report  of  intended  acreage.  Therefore, 
no  change  is  made.  FQC  will  consider 
the  use  of  the  "report  of  intended 
acreage"  as  an  "a^eement  in  writing"  to 
exceed  the  printed  policy  limitations  for 
eligible  acreage. 

Comment:  One  comment  received 
from  the  crop  insurance  industry  stated 
that  reference  to  the  final  planting  date 
in  the  paragraph  which  states, 
"prevented  planting  coverage  will  not 
be  provided  for  ai^y  acreage  •  •  •  that 
does  not  constitute  at  least  20  acres  or 
20  percent  (20%)  bf  the  acreage  in  the 
unit"  must  be  claijified.  They  did  not 
understand  if  it  applied  to  the  final 
planting  date  for  die  planted  crop  or  the 


final  planting  date  for  the  other  crop 
which  the  producer  wants  to  declare  as 
prevented  planting. 

Response:  In  FCjC's  opinion,  this 
provision  does  not  require  clarification. 
This  provision  requires  information 
regarding  inputs  only  for  the  originally 
intended  crop.  Therefore,  no  change  is 
made. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
recommended  deletion  of  the  provision 
that  states  "Any  acreage  you  report  in 
excess  of  the  number  of  acres  eligible  for 
prevented  planting  coverage,  or  Uiat 
exceeds  the  number  of  eUgible  acres 
physically  located  in  a  unit,  will  be 
deleted  from  your  acreage  report."  The 
comment  suggests  replacing  this 
provision  with  the  following:  "Any 
acreage  you  report  that  does  not  qualify 
for  prevented  planting  will  be  deleted 
frt)m  your  acreage  report." 

Response:  FQC  disagrees  with  the 
comment.  The  recommended 
replacement  language  that  states  "does 
not  qualify  for  prevented  planting"  is 
not  specific  enough  regarding  the 
eligible  acres  for  prevented  planting. 
Producers  need  to  uniderstand  that 
acreage  deleted  from  the  acreage  report 
consists  of  both  the  acreage  in  excess  of 
the  number  of  acres  eligible  for 
prevented  planting  coverage  and  acres 
in  excess  of  the  number  of  eligible  acres 
physically  located  in  a  unit. 

Comment:  One  comment  received 
bom  FSA  suggested  that  if  the 
"Freedom  to  Farm"  concept  is  adopted 
and  the  producer  is  not  restricted  to  a 
required  number  of  acres  of  a  crop,  it 
will  be  difficult  to  beUeve  the  acreage 
reported  as  "intended  to  be  planted." 

Response:  At  this  time  legislative 
changes  in  the  farm  bill  are  uncertain 
and  it  would  be  premature  for  FQC  to 
make  changes  based  on  assumptions. 
FQC  will  make  the  necessary  changes 
based  on  the  law  ultimately  enacted. 
The  restriction  with  regard  to  prior 
year's  planted  acreage  continues 
regardless  of  changes  in  acreage  bases. 

Comment:  One  comment  received 
from  FSA  stated  that  the  following 
phrase  "acreage  that  is  less  than  20 
acres  or  20  percent  of  the  acreage  in  the 
unit  will  be  considered  intended  to  be 
planted  to  the  insured  crop  planted  on 
the  adjoining  acreage,  unless  you  can 
show  that  you  had  the  inputs  available 
to  plant  and  produce  another  insured 
crop  on  the  acreage  before  the  final 
planting  date,"  will  allow  prevented 
planting  coverage  on  less  than  20  acres 
or  20  percent  of  the  acreage  in  the  unit  ^ 
if  a  producer  could  prove  he  was  going 
to  plant  that  to  another  crop.  This 
scenario  is  unlikely  and  we  are  just 
allowing  a  loophole  for  producers  to  get 


prevented  planting  coverage  on  their 
potholes. 

Response:  The  proposed  provisions 
state  that,  "Prevented  planting  coverage 
will  not  be  provided  for  any  acreage  that 
does  not  constitute  at  least  20  acres  or 
20  percent  (20%)  of  the  acreage  in  the 
unit,  whichever  is  less  *  *  *  "  was 
intended  to  be  used  only  to  verify  the 
crop  intended  to  be  planted  on  the 
acreage.  For  example,  assume  that  a 
producer  has  one  section  of  land 
comprised  of  three  separate  adjacent 
fields.  The  first  field  consists  of  the  east 
V^  of  the  section  (100  insunAile  acres), 
the  second  field  consists  of  the  central 
^/i  of  the  section  (100  acres  of  which  85 
acres  are  not  insurable),  and  the  third 
field  consists  of  the  west  Vb  of  the 
section  (100  insurable  acres).  If  the 
producer  planted  com  on  the  first  and 
the  third  fields  and  is  prevented  from 
planting  tlte  15  insurable  acres  in  the 
second  (middle/adjacent)  field,  the  15 
acres  will  be  considered  to  have  been 
intended  to  be  planted  to  com,  vmless 
the  producer  can  show  that  inputs  were 
available  to  plant  and  produce  another 
crop  on  those  15  acres.  If  inputs  are  not 
available  for  another  crop,  the  15  acres 
would  not  be  eUgible  for  prevented 
planting  because  at  least  20  acres  in  the 
unit  were  not  prevented  from  planting. 

Comment:  One  comment  received 
fit>m  the  crop  insurance  industry  stated 
that  the  language  should  be  modified 
(subsection  13(d)(4)(iv)(D)  of  the  Coarse 
Grains  Provisions)  to  read:  On  which 
another  crop  is  prevented  from  being 
planted,  if  you  have  already  received  a 
prevented  planting  indemnity, 
guarantee  or  amount  of  insurance  for 
such  acreage  in  the  same  crop  year, 
unless  you  provide  adequate  records  of 
acreage  and  production  showing  that 
the  acreage  has  a  history  of  double- 
cropping  in  each  of  the  last  four  crop 
years; 

Response:  FQC  agrees  with  the 
comment  and  has  revised  the  provisions 
accordingly. 

Comment:  One  comment  received 
fitim  the  crop  insurance  industry  stated 
that  the  language  should  be  modified 
(subsection  13(d)(4)(iv](E]  of  the  Coarse 
Grains  Provisions)  to  read:  On  which 
the  insured  crop  is  prevented  bom 
being  planted,  if  any  other  crop  is 
planted  and  fails,  or  is  planted  and 
harvested,  hayed  or  grazed  on  such 
acreage  in  the  same  crop  year  (other 
than  a  cover  crop  as  specified  in 
paragraph  (a)(3)(i)  of  this  section,  or  a 
substitute  crop  allowed  in  paragraph 
(a)(3)(ii)  of  this  section),  unless  you 
provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has 
a  history  of  double-cropping  in  each  of 
the  last  four  years; 


Response:  FQC  agrees  with  the 
comment  and  has  revised  the  provisions 
accordingly. 

Comment:  One  comment  received 
from  the  crop  insurance  industry  stated 
that  it  is  currently  impossible  to  monitor 
the  requirement  that  all  acreage 
prevented  from  being  planted  be 
reported,  especially  when  it  is  small 
acreage  and  production  bom  planted 
acreage  will  likely  exceed  the  combined 
guarantee.  If  this  reporting  requirement 
is  retained,  guidelines  must  be 
established  to  be  able  to  enforce  and 
possibly  penalize,  if  not  reported 
completely.  Now  may  be  the  time  to 
initiate  reporting  of  intended  acreage  to 
be  planted  the  following  year  at  the 
same  time  that  production  is  reported 
for  the  current  crop  year. 

Response:  FQC  agrees  that  this 
potential  exists  and  will  continue  to 
monitor  this  problem  and  to  work  on  a 
solution.  However,  no  change  will  be 
made  at  this  time. 

Comment:  One  comment  received 
from  FSA  suggested  deleting  the 
following  sentence  because  it  is 
repetitious,  "If  you  have  a  Catastrophic 
Risk  Endorsement  and  receive  a 
prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a 
crop  and  are  prevented  from  planting 
another  crop  on  the  same  acreage,  you 
may  only  receive  the  prevented  planting 
indemnity,  guarantee,  or  amount  of 
insurance  for  the  crop  on  which  the 
prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  is 
received." 

Response:  FQC  disagrees  that  the 
provision  is  repetitious.  For  CAT 
policies  only,  this  provision  specifically 
disallows  more  than  one  prevented 
planting  benefit  per  acre  for  a  crop  year 
regardless  of  a  past  history  of  double 
cropping.  It  also  prohibits  a  prevented 
planting  production  guarantee  on 
acreage  if  another  crop  is  planted  for  the 
insured  crop  year.  Both  of  these  benefits 
may  be  provided  in  certain  situations 
under  limited  and  additional  coverage. 
Therefore,  no  change  is  made. 

Comment:  One  comment  received 
from  an  attorney  on  behalf  of  the  crop 
insurance  industry  indicated  that 
allowing  both  a  so  called  0/92  or  50/92 
payment  and  a  crop  insurance 
prevented  planting  benefit  is  contrary  to 
law.  The  comment  states  that  the 
interim  mle  allowing  both  payments 
(published  at  60  FR  35832  (July  12, 
1995))  was  a  move  back  to  ad  hoc 
disaster  payments. 

Response:  The  so  called  0/92  and  50/ 
92  payments  are  not  payments  for 
prevented  planting.  Producers  do  not 
have  to  have  been  prevented  from 
planting  to  collect  0/92  or  50/92 


payments.  Payments  under  these 
programs  are  intended  to  compensate 
producers  for  price  deficiencies  (i.e.  the 
difference  between  the  target  price  and 
the  market  price.  Since  payments  under 
the  0/92  and  50/92  programs  are 
available  for  producers  with  crop 
failure,  it  would  be  inconsistent  to  deny 
the  same  benefit  to  producers  who  are 
prevented  bom  planting. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
suggested  that  additional  definitions 
and  clarifications  need  to  be  made  that 
spell  out  the  qualifications  for  double- 
cropped  acreage  such  as  what  proof  is 
needed  and  how  many  years  of  records 
are  needed.  Otherwise,  they  recommend 
excluding  double  cropped  acreage. 

Response:  The  prevented  planting 
provisions  specify  that  the  producer 
must  provide  adequate  records  of 
acreage  and  production  that  show  the 
acreage  has  been  double-cropped  for 
each  of  the  last  four  years.  Therefore,  no 
change  is  necessary. 

Comment:  Two  comments  received 
from  the  crop  insurance  industry 
regarding  allowing  prevented  planting 
payments  on  double-crop  situations 
stated  that:  (1)  It  will  generate 
additional  prevented  planting  claims  on 
acreage  that  would  otherwise  not  be 
double-cropped.  If  these  provisions  are 
retained,  "adequate  records  of  acreage 
and  production  in  each  of  the  last  four 
years"  must  be  clearly  defined  to  assure 
that  the  specific  acreage  has  a  definite 
history  of  double-cropping;  and  (2)  two 
prevented  planting  payments  in  double 
cropping  situations  may  add  unwanted 
incentives  to  encourage  the  farming  of 
fragile  and  marginal  lands  in  more  arid 
regions. 

Response:  FQC  does  not  believe  that 
additional  claims  will  be  made  for 
acreage  that  would  not  normally  be 
double-cropped.  The  crop  provisions 
clearly  indicate  that  records  of  both 
acreage  and  production  for  the  previous 
four  crop  years  must  be  provided  to 
qualify  for  benefits  for  more  than  one 
crop  in  a  crop  year.  This  provision 
should  discourage  claims  on  acreage 
that  has  not  been  double-cropped  in  the 
past.  FCIC  does  not  believe  this  benefit 
will  encourage  tillage  of  fragile  and 
marginal  lands  in  more  arid  regions. 
Growers  will  not  double-crop  this  land 
for  four  consecutive  years  to  qualify  for 
prevented  planting  benefits  in  the  fifth 
year. 

So  that  these  policy  changes  can  take 
effect  beginning  with  1996  spring- 
planted  crops,  good  cause  is  shown  to 
make  this  rule  effective  immediately 
upon  filing  with  the  Federal  Register 
and  without  the  30-day  period  required 
by  the  Administrative  Procedure's  Act 


to  avoid  the  pressures  on  FQC  to  make 
changes  after  the  contract  change  date  as 
a  result  of  a  large  number  of  producers 
being  prevented  from  planting  such  as 
occurred  during  the  1995  crop  year  • 

.  which  resulted  in  confusion  among 
producers,  insurance  companies,  and 
FSA  with  respect  to  the  program 
changes  and  increased  losses. 

Prevented  planting  changes  to  these 
policies  were  made  by  interim  rule  for 
the  1995  crop  year.  Experience  with 
those  modifications  require  certain 
changes  which  have  been  made  by  this 
mle.  However,  the  present  policy 
effective  for  crop  year  1995  fall-planted 
crops  and  scheduled  to  be  effective  for 
1996  spring-planted  crops  do  not 
adequately  protect  the  producer  who 
suffers  a  prevented  planting  loss.  The 
contract  change  date  for  1996  spring- 
planted  crops  is  November  30, 1995, 
and  this  rule  must  be  effective  for  those 
crops.  Therefore,  good  cause  is  shown  to 
make  this  mle  effective  in  less  than  30 
days  after  publication. 

List  of  Subjects 

7  CFR  Part  401 

Crop  insurance.  Hybrid  sorghum  seed. 
Reporting  and  recordkeeping 
requirements,  Rice. 

7  CFR  Part  443 

Crop  insurance.  Hybrid  seed, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  457 

Crop  insih^nce.  Reporting  and 
recordkeeping  requirements,  Small 
grains,  Cotton,  ELS  cotton.  Sunflower 
seed  and  coarse  grains. 

Final  Rule 

In  this  document,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.),  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  General  Crop  Insurance  Regulations 
(7  CFR  part  401)  by  amending  the 
Hybrid  Sorghum  Seed  (§401.109)  and 
Rice  (§  401.120)  Endorsements;  the 
Hybrid  Seed  Crop  Insurance  Policy  (7 
CFR  443.7(d));  and  the  Common  Crop 
Insurance  Regulations  (7  CFR  part  457) 
by  amending  the  Small  Grains 
(§457.101),  Cotton  (§457.104),  Extra 
Long  Staple  Cotton  (§457.105), 
Sunflower  Seed  (§457.108),  and  Coarse 
Grains  (§  457.113)  Crop  Insurance 
Provisions;  applicable  beginning  with 
the  1996  crop  year  for  spring  crops  with 
contract  change  dates  on  or  after 
November  30. 1995. 

Accordingly.  7  CFR  parts  401,  443. 
and  457  are  amended  as  folio wsr^ 
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PART  401— [AMiNDED] 

1.  The  authoritV  citation  for  7  CFR 
part  401  is  revised  to  read  as  follows: 

Authority:  7  U.SJC.  15060).  1506(p). 

2.  Section  401.109  is  amended  by 
revising  paragraphs  12(a)(3),  12(b).  and 
12(d)  of  the  Hybrid  Sorghum  Seed 
Endorsement  to  naad  as  follows: 

I401.1M    HytofMaoqihuin 


12.  Late  Planting  a^d  Prevented  Planting 

(a)*  •  • 

(3)  Pot  i^eventeq  planting  acreage, 
multiply  the  per  atte  amount  of  insurance  for 
timely  planted  acrsge  by: 

(i)  Fifty  percent  (0.50)  and  multiply  the 
result  by  the  50  acres  you  were  prevented 
bom  planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  the 
acreage  is  left  idle  fcr  the  crop  year,  or  if  a 
cover  oop  is  planted  not  for  harvest 
Prevented  plantinftcompemsation  hereundw 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 

(ii)  Twenty-five  ^rcent  (0.25)  and 
multiply  the  result  by  the  50  acres  you  were 
prevented  from  planting,  if  the  acreage  is 
eligible  for  prevented  planting  coverage,  and 
if  you  elect  to  plant  a  substitute  crop  for 
harvest  after  the  lathyday  following  the  final 
planting  date  for  the  insured  crop.  (This 
subparagraph  (ii)  is  not  applicable,  and 

Erevented  planting  coverage  is  not  available 
ereunder,  if  you  aected  the  Catastrophic 
Risk  Protection  Endorsement  or  you  elected 
to  exclude  prevent^  planting  coverage  when 
a  substitute  crop  is  planted  (see  subparagraph 
12(dKl)(iii))). 

The  total  of  the  three  calculations  will  be 
the  amount  of  insi^ance  for  the  unit  Your 
premiimi  will  be  bfsed  on  the  result  of 
multiplying  the  per  acre  amount  of  insiirance 
for  timely  planted  acreage  by  the  150  insured 
crop  acres  in  the  unit 

(b)  If  you  were  prevented  from  planting, 
you  must  provide  written  notice  to  us  not 
later  than  the  acreage  reporting  date. 
•         •         •         t         • 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Period). 

(1)  If  you  were  prevented  from  planting  the 
insured  crop  (see  aibsection  13(o)],  you  may 
elect 

(i)  To  plant  the  itisured  crop  during  the  late 
planting  period.  The  amount  of  insurance  for 
such  acreage  will  lie  determined  in 
accordance  with  paragraph  12(c)(1); 

(ii)  Not  to  plant  this  acreage  to  any  crop 
except  a  cover  crop  not  for  harvest  You  may 
also  elect  to  plant  the  insiired  crop  after  the 
late  planting  period.  In  either  case,  the 
amount  of  insurance  for  such  acreage  will  be 
fifty  percent  (50%)  of  the  amount  of 
insurance  for  timely  planted  acres.  For 
example,  if  your  amount  of  insurance  for 
timely  planted  acreage  is  200  dollars  per 
acre,  your  prevented  planting  amoimt  of 
insurance  would  be  100  dollars  per  acre  (200 
dollars  multiplied  by  0.50).  If  you  elect  to 
plant  the  insured  crop  after  the  late  planting 
period,  production  to  coimt  for  such  acreage 


will  be  determined  in  accordance  with 
subsections  8b  through  e;  or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in  wrfaich 
case: 

(A)  No  prevented  planting  amount  of 
insurance  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  tenth  day  following  the  final  planting 
date  for  the  insured  crop;  or 

(B)  An  amount  of  insurance  equal  to 
twenty-five  percent  (25%)  of  the  amount  of 
insurance  for  timely  planted  acres  will  be 
provided  for  such  acreage,  if  the  substitute 
crop  is  planted  after  the  tenth  day  following 
the  final  planting  date  for  the  insured  crop. 
If  you  elected  the  Catastrophic  Risk 
Protection  Endorsement  or  excluded  this 
coverage,  and  plant  a  substitute  crop,  no 
prevented  planting  coverage  will  be 
provided.  For  example,  if  your  amount  of 
insurance  for  timely  planted  acreage  is  200 
dollars  per  acre,  your  prevented  planting 
amount  of  insurance  would  be  50  dollars  per 
acre  (200  dollars  multiplied  by  0.25).  You 
may  elect  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  planted 
for  haivest  and  receive  a  reduction  in  the 
applicable  premium  rate.  If  you  wish  to 
exclude  this  coverage,  you  must  so  indicate, 
on  or  before  the  sales  closing  date,  on  your 
application  or  on  a  form  approved  by  us. 
Your  election  to  exclude  this  coverage  will 
remain  in  effect  from  year  to  year  unless  you 
notify  us  in  writing  on  our  form  by  the 
applicable  sales  closing  date  for  the  crop  year 
for  which  you  wish  to  include  this  coverage- 
All  acreage  of  the  crop  insured  under  this 
policy  will  be  subject  to  this  exclusfon. 

(2)  Proof  may  be  required  that  you  had  the 
inputs  available  to  plant  and  produce  the 
intended  crop  with  the  expectation  of  at  least 
producing  the  yield  upon  which  your 
amount  of  insurance  is  based. 

(3)  In  addition  to  the  provisions  of  section 
7  (Insurance  Period)  of  the  General  Crop 
Insurance  Policy  (§  401.8),  the  insurance 
period  for  prevented  planting  coverage 
begins: 

(i)  On  the  sales  closing  date  contained  in 
the  Special  Provisions  for  the  insured  crop  in 
the  county  for  the  crop  year  the  application 
for  insurance  is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on  the 
sales  closing  date  for  the  insured  crop  in  the 
county  for  the  previous  crop  year,  provided 
continuous  coverage  has  been  in  effect  since 
that  date.  For  example:  If  you  make 
application  and  purchase  a  hybrid  sorghum 
seed  crop  insurance  policy  for  the  1996  crop 
year,  prevented  planting  coverage  will  begin 
on  the  1996  sales  closing  date  for  the  instued 
crop  in  the  county.  If  the  hybrid  sorghiun 
seed  coverage  remains  in  efiect  for  the  1997 
crop  year  (is  not  terminated  or  cancelled 
during  or  after  the  1996  crop  year,  except  the 
policy  may  have  been  cancelled  to  transfer 
the  policy  to  a  different  insurance  provider, 
if  there  is  no  lapse  in  coverage),  prevented 
planting  coverage  for  the  1997  crop  year 
began  on  the  1996  sales  closing  date. 

(4)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not  exceed  the 
total  eligible  acreage  on  all  Farm  Service 
Agency  (FSA)  Farm  Serial  Numbers  in  which 
you  have  a  share,  adjusted  for  any 


reconstitution  that  may  have  occurred  on  or 
before  the  sales  closing  date.  Eligible  acreage 
for  each  FSA  Farm  Serial  Number  is 
determined  as  follows: 

(i)  Eligible  acreage  wrill  not  exceed  the 
niunber  of  acres  required  to  be  grown  in  the 
currant  crop  year  under  a  contract  executed 
with  a  seed  company  prior  to  the  acreage 
repeating  date. 

(ii)  Acreage  intended  to  be  planted  under 
an  irrigated  practice  will  be  limited  to  the 
number  of  acres  for  which  you  had  adequate 
irrigation  facilities  prior  to  the  insured  cause 
of  loss  which  prevented  you  fit>m  planting. 

(iii)  Prevented  planting  coverage  will  not 
be  provided  for  any  acreage: 

(A)  That  does  not  constitute  at  least  20 
acres  at  20  percent  (20%)  of  the  acreage  in 
the  unit,  whichever  is  less  (Acreage  that  is 
less  than  20  acres  or  20  percent  of  the  acreage 
in  the  unit  will  be  presumed  to  have  been 
intended  to  be  planted  to  the  insured  crop 
planted  in  the  imit,  unless  you  can  show  that 
you  had  the  inputs  available  before  the  final 
planting  date  to  plant  and  produce  another 
insured  crop  on  the  acreage); 

(B)  For  which  the  actuarial  table  does  not 
designate  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate; 

(C)  Used  for  conservation  purposes  or 
intended  to  be  left  implanted  imder  any 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(D)  On  which  another  crop  is  prevented 
from  being  planted,  if  you  have  already 
received  a  prevented  planting  indemnity, 
guarantee  or  amount  of  insurance  for  the 
same  acreage  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has  a 
history  of  doubl&<3opping  in  each  of  the  last 
four  years; 

(E)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  any  other  crop  is 
planted  and  fails,  or  is  planted  and 
harvested,  hayed  or  grazed  on  the  same 
acreage  in  the  same  crop  year,  (other  than  a 
cover  crop  as  specified  in  paragraph  (aK3)(i) 
of  this  section,  or  a  substitute  crop  allowed 
in  paragraph  (a)(3)(ii)  of  this  section)  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has  a 
histwy  of  double-cropping  in  each  of  the  last 
four  yean; 

(F)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Protection  Endorsement  if 
you  plant  another  crop  for  harvest  on  any 
acreage  you  were  prevented  from  planting  in 
the  same  crop  year,  even  if  you  have  a  history 
of  double  cropping.  If  you  have  a 
Catastrophic  Risk  Protection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a  crop 
and  are  prevented  bom  planting  another  crop 
on  the  same  acreage,  you  may  only  receive 
the  prevented  planting  indenmity,  guarantee, 
or  amount  of  insurance  for  the  crop  on  which 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  is  received;  or 

(G)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  have  remained  fallow  for  crop  rotation 
purposes. 

(iv)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 


reduced  by  the  number  of  acres  of  the 
insured  crop  timely  planted  and  late  planted. 
For  example,  assume  you  have  100  acres 
eligible  for  prevented  planting  coverage  in 
which  you  nave  a  100  percent  (100%)  share. 
The  acreage  is  located  in  a  single  FSA  Farm 
Serial  Number  which  you  insure  as  two 
separate  optional  units  consisting  of  50  acres 
each.  If  you  planted  60  acres  of  the  insured 
crop  on  one  optional  unit  and  40  acres  of  the 
insured  crop  on  the  second  optional  unit, 
your  prevented  plaating  eligible  acreage 
would  be  reduced  to  zero  (i.e.,  100  acres 
eligible  for  prevented  planting  coverage 
minus  100  acres  planted  equals  zero). 

(5)  In  accordance  wdth  the  provisions  of 
section  3  (Report  of  Acreage,  Share,  and 
Practice  (Acreage  Report))  of  the  General 
Crop  Insurance  Policy  (§  401.8),  you  must 
report  by  unit  any  insurable  acreage  that  you 
were  prevented  from  planting  This  report 
must  be  submitted  on  or  before  the  acreage 
reporting  date.  For  the  piupose  of 
determining  acreage  eligible  for  a  prevented 
planting  amoimt  of  insurance  the  total 
amount  of  prevented  planting  and  planted 
acres  cannot  exceed  the  maximum  number  of 
acres  eligible  for  prevented  planting 
coverage.  Any  acreage  you  report  in  excess  of 
the  number  of  acres  eligible  for  prevented 
planting  coverage,  or  that  exceeds  the 
number  of  eligible  acres  physically  located  in 
a  unit,  will  be  deleted  from  your  acreage 
report 

(6)  If  the  amount  of  premium  you  are 
required  to  pay  (gross  premium  less  our 
subsidy)  for  the  prevented  planting  acreage 
exceeds  the  prevented  planting  liability  on  a 
unit,  prevented  planting  coverage  will  not  be 
provided  for  that  unit  (no  premium  will  be 
due  and  no  indemnity  will  be  paid  for  such 
acreage). 


f  401.109    [All 

3.  Section  401.109  is  amended  by 
revising  paragraph  13(o)  to  read  as 
follows: 

•        •        •        •        • 

1 3.  Meaning  of  Terms 

***** 

(o)  Prevented  planting — Inability  to  plant 
the  insured  crop  with  proper  equipment  by 
the  final  planting  date  designated  in  the 
Special  Provisions  for  the  insured  crop  in  the 
county  or  the  end  of  the  late  planting  period. 
You  must  have  been  unable  to  plant  the 
insured  crop  due  to  an  insured  cause  of  loss 
that  has  prevented  the  majority  of  producers 
in  the  surrounding  area  from  planting  the 
same  crop. 
***** 

4.  Section  401.120  is  amended  by 
revising  paragraphs  10(a)(3),  10(b),  and 
10(d)  of  the  Rice  Endorsement  to  read  as 
follows: 

1401.120  Ulea  andofwmant 

***** 

10.  Late  Planting  and  Prevented  Planting 

(a)*  •  * 

(3)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by:  \ 


(i)  Thirty-five  percent  (0.35)  and  multiply 
the  result  by  the  50  acres  you  were  prevented 
frt>m  planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  the 
acreage  is  left  idle  for  the  crop  year,  or  if  a 
cover  crop  is  planted  not  for  h^est 
Prevented  pUmting  compensation  hereunder 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 

(ii)  Seventeen  and  five  tenths  percent 
(0.175)  and  multiply  the  result  by  the  50 
acres  you  were  prevented  from  planting,  if 
the  acreage  is  eligible  for  prevented  planting 
coverage,  and  if  you  elect  to  plant  a 
substitute  crop  for  harvest  after  the  10th  day 
following  the  final  planting  date  for  the 
insured  crop.  (This  subparagraph  (ii)  is  not 
applicable,  and  prevented  planting  coverage 
is  not  available  hereunder,  if  you  elected  the 
Catastrophic  Risk  Protection  Endorsement  or 
you  elected  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  planted 
(see  subparagraph  10(d)(l)(iii))). 

The  total  of  the  three  calculations  will  be 
the  production  guarantee  for  the  unit.  Your 
premium  will  be  based  on  the  result  of 
multiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
150  acres  in  the  unit 

(b)  If  you  were  prevented  frt>m  planting, 
you  must  provide  written  notice  to  us  not 
later  than  the  acreage  reporting  date. 
***** 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Period). 

(1)  If  you  were  prevented  from  planting 
rice  (see  subsection  11(h)),  you  may  elect: 

(i)  To  plant  rice  during  the  late  planting 
period.  The  production  guarantee  for  such 
acreage  will  be  determined  in  accordance 
with  paragraph  10(c)(1); 

(ii)  Not  to  plant  this  acreage  to  any  crop 
except  a  cover  crop  not  for  harvest  You  may 
also  elect  to  plant  the  insured  crop  after  the 
late  planting  period.  In  either  case,  the 
production  guarantee  for  such  acreage  will  be 
thirty-five  percent  (35%)  of  the  production 
guarantee  for  timely  planted  acres.  For 
.example,  if  your  production  guarantee  for 
timely  planted  acreage  is  2000  pK>unds  per 
acre,  your  prevented  planting  production 
guarantee  would  be  700  pounds  pev  acre 
(2000  pounds  multiplied  by  0.35).  If  you 
elect  to  plant  the  insured  crop  after  the  late 
planting  period,  production  to  count  for  such 
acreage  will  be  determined  in  accordance 
with  subsections  7b  and  c;  or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in  which 
case: 

(A)  No  prevented  planting  production 
guarantee  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  tenth  day  following  the  final  planting 
date  for  the  insured  crop;  or 

(B)  A  production  guarantee  equal  to 
seventeen  and  five  tenths  percent  (17.5%)  of 
the  production  guarantee  for  timely  planted 
acres  will  be  provided  for  such  acreage,  if  the 
substitute  crop  is  planted  after  the  tenth  day 
following  the  final  planting  date  for  the 
insured  crop.  If  you  elected  the  Catastrophic 
Risk  Protection  Endorsement  or  excluded 
this  coverage  and  plant  a  substitute  crop,  no 
prevented  planting  coverage  will  be 
provided.  For  example,  if  your  production 


guarantee  for  timely  planted  acreage  is  2000 
pounds  per  acre,  your  prevented  planting 
production  guarantee  would  be  350  pounds 
per  acre  (2000  pounds  multiplied  by  0.175). 
You  may  elect  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  planted 
for  harvest  and  receive  a  reduction  in  the 
applicable  premium  rate.  If  you  wish  to 
exclude  this  coverage,  you  must  so  indicate, 
on  or  before  the  sales  closing  date,  on  your 
application  or  on  a  form  approved  by  us. 
Your  election  to  exclude  this  coverage  will 
remain  in  effect  from  year  to  year  unless  you 
notify  us  in  writing  on  our  form  by  the 
applicable  sales  closing  date  for  the  crop  year 
for  which  you  wish  to  include  this  coverage. 
All  acreage  of  the  crop  insured  under  this 
pobcy  will  be  subject  to  this  exclusion. 

(2)  Proof  may  be  required  that  you  had  the 
inputs  available  to  plant  and  produce  the 
intended  crop  with  the  expectation  of  at  least 
producing  the  production  guarantee. 

(3)  In  addition  to  the  provisions  of  section 
7  (Insurance  Period)  of  the  General  Crop 
Insurance  Policy  (§  401.6),  the  insurance 
period  for  prevented  planting  coverage 
begins: 

(i)  On  the  sales  closing  date  contained  in 
the  Special  Provisions  for  rice  in  the  county 
for  the  crop  year  the  application  for 
insurance  is  accepted:  or 

(ii)  For  any  subsequent  crop  year,  on  the 
sales  closing  date  for  the  insured  crop  in  the 
county  for  the  previous  crop  year,  provided 
continuous  coverage  has  been  in  effect  since 
that  date.  For  example:  If  you  make 
application  and  purchase  a  rice  crop 
insurance  policy  for  the  1996  crop  year, 
prevented  planting  coverage  will  begin  on 
the  1996  sales  closing  date  for  the  insured 
crop  in  the  coimty.  If  the  rice  coverage 
remains  in  effect  for  the  1997  crop  year  (is 
not  terminated  or  cancelled  during  or  after 
the  1996  crop  year,  except  the  policy  may 
have  been  cancelled  to  transfer  the  policy  to 
a  difierent  insurance  provider,  if  there  is  no 
lapse  in  coverage),  prevented  planting 
coverage  for  the  1997  crop  year  began  on  the 
1996  sales  closing  date. 

(4)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not  exceed  the 
total  eligible  acreage  on  all  Farm  Service 
Agency  (FSA)  Farm  Serial  Numbers  in  which 
you  have  a  share,  adjusted  for  any 
reconstitution  that  may  have  occurred  on  or 
before  the  sales  closing  date.  Eligible  acreage 
for  each  FSA  Farm  Serial  Number  is 
determined  as  follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
number  of  acres  that  may  be  planted  for  the 
crop  year,  the  acreage  eligible  for  prevented 
planting  coverage  will  not  exceed  the  total 
acreage  permitted  to  be  planted  to  the 
insured  crop. 

(ii)  If  you  do  not  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
number  of  acres  that  may  be  planted,  and 
unless  we  agree  in  writing  on  or  before  the 
sales  closing  date,  eligible  acreage  will  not 
exceed  the  greater  of: 

(A)  The  FSA  base  acreage  for  the  insured 
crop,  including  acres  that  could  be  flexed 
from  another  crop,  if  applicable; 
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(B)  The  number  of  acres  plaated  to  rice  od 
the  FSA  Fann  Seri^  Ntimber  during  the 
pravkws  crop  year,  or 

(Q  One  hundred  percent  (100%)  of  the 
simple  average  of  t^e  number  of  acres 
planted  to  lice  duriig  the  crop  years  that  you 
certified  to  deteimibe  your  yield. 

(iii)  Prevented  planting  coverage  will  not 
be  provided  for  any  acreage: 

(A)  That  does  not  constitute  at  least  20 
acres  or  20  percent  (20%)  of  the  acreage  in 
the  unit,  whichever  is  less  (Aaeege  that  is 
less  than  20  acres  cr  20  percent  of  the  acreage 
in  the  unit  will  be  presumed  to  have  been 
intended  to  be  planted  to  the  insured  crop 
planted  in  the  unit^  unless  you  can  show  that 
you  had  the  inputs  available  before  the  final 
planting  date  to  plapit  and  produce  another 
insured  crop  on  the  acreage); 

(B)  For  wnich  the  actuarial  table  does  not 
designate  a  premiuei  rate  unless  a  written 
agreement  designates  such  p^mium  rate; 

(Q  Used  for  conservation  purposes  «' 
intended  to  be  left  anplanted  under  any 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(D)  On  which  another  crop  is  prevented 
from  being  planted,  if  you  have  already 
received  a  prevented  planting  indemnity, 
guarantee  or  amount  of  insurance  for  the 
same  acreage  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has  a 
history  of  double-dopping  in  each  of  the  last 
four  years; 

(E)  On  which  the'  insured  crop  is  prevented 
from  being  planted,  if  any  other  crop  is 
planted  and  foils,  or  is  planted  and 
harvested,  hayed  ot  gra2ed  on  the  same 
acreage  in  the  same  crop  year,  (other  than  a 
cover  crop  as  specified  in  paragraph  (a)(3)(i) 
of  this  section,  or  a  substitute  crop  allowed 
in  paragraph  (a)(3)(ii]  of  this  section)  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has  a 
history  of  double-cropping  in  each  of  the  last 
four  years; 

(F)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Protection  Endorsement  if 
you  plant  another  crop  for  harvest  on  any 
acreage  you  were  pfevented  from  planting  in 
the  same  crop  year,  even  if  you  have  a  history 
of  double  cropping.  If  you  have  a 
Catastrophic  Risk  n^tection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a  crop 
and  are  prevented  from  planting  another  crop 
on  the  same  acreag*.  you  may  only  receive 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  for  the  crop  on  which 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insiirance  is  received;  or 

(G)  For  which  planting  history  or 
conJMrvation  plans  indicate  that  the  acreage 
would  have  remainied  fallow  for  crop  rotation 
purposes. 

(iv)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 
reduced  by  the  number  of  rice  acres  tinoely 
planted  and  late  planted.  For  example, 
assimie  you  have  100  acres  eligible  for 
prevented  planting  coverage  in  which  you 
have  a  100  percent  1(1 00%)  share.  The  acreage 
is  located  in  a  single  .-'SA  Farm  Serial 
Number  which  you  insure  as  two  separate 


optional  units  consisting  of  50  acres  each.  If 
you  planted  60  acres  of  rice  on  one  optional 
unit  and  40  acres  of  rice  on  the  second 
optional  unit,  your  prevented  planting 
eligible  acreage  would  be  reduced  to  zero 
(i.e.,  100  acres  eligible  for  prevented  planting 
coverage  minus  100  acres  planted  equals 
zero). 

(5)  In  accordance  with  the  provisions  of 
section  3  (Report  of  Acreage,  Shan,  and 
Practice  (Acreage  Report)  of  the  General  Crop 
Insurance  Policy  (§  401.8),  you  must  report 
by  unit  any  insurable  acreage  that  you  were 
prevented  from  planting.  This  report  must  be 
submitted  on  or  before  the  acreage  reporting 
date.  For  the  purpose  of  determining  acreage 
eligible  for  a  prevented  planting  production 
guarantee  the  total  amount  of  prevented 
planting  and  planted  acres  cannot  exceed  the 
maximum  number  of  acres  eligible  for 
prevented  planting  coverage.  Any  acreage 
you  report  in  excess  of  the  number  of  acres 
eligible  for  prevented  planting  coverage,  or 
that  exceeds  the  number  of  el^ble  acres 
physically  located  in  a  unit,  will  be  deleted 
from  your  acreage  report 

(6)  If  the  amount  of  premium  you  are 
required  to  pay  (gross  premium  less  our 
subsidy)  for  the  prevented  planting  acreage 
exceeds  the  prevented  planting  liability  on  a 
unit,  prevented  planting  coverage  will  not  be 
provided  for  that  unit  (no  premium  will  be 
due  and  no  indemnity  will  be  paid  for  such 
acreage). 

•         •         •         »         » 

5.  Section  401.120  is  amended  by 
revising  paragraph  11(h)  to  read  as 
follows: 


11.  Meaning  of  Terms 

•        •        *         •        • 


(h)  Prevented  p/a/it/ng— Inability  to  plant 
the  insured  crop  with  proper  equipment  by 
the  final  planting  date  designated  in  the 
Special  Provisions  for  the  insured  crop  in  the 
county  or  the  end  of  the  late  planting  period. 
You  must  haye  been  unable  to  plant  the 
insured  crop  due  to  an  insiu«d  cause  of  loss 
that  has  prevented  the  majority  of  producers 
in  the  surroimding  area  frT>m  planting  the 
same  crop. 


PART  443— [AMENDED] 

6.  The  authority  citation  for  7  CFR 
part  443  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1506(1),  1506(p). 

7.  Section  443.7(d)  is  amended  by 
revising  paragraphs  17(a)(3),  17(b),  and 
17(d)  of  the  Hybrid  Seed  Crop  Instuance 
Policy  to  read  as  follows: 

f  449.7   ThaappllcaUon  and  policy. 

(d)*  •  • 
17.  Late  Planting  and  Prevented  Planting 

(a)  •  •  • 

(3)  For  prevented  planting  acreage, 
multiply  the  per  acre  amount  of  insurance  for 
timely  planted  acreage  by: 

(i)  Forty  percent  (0.40)  and  multiply  the 
result  by  the  50  acres  you  were  prevented 


from  planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  the 
acreage  is  left  idle  for  the  crop  year,  or  if  a 
cover  crop  is  planted  not  for  harvest 
Prevented  planting  compensation  hereunder 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 

(ii)  Twenty  percent  (0.20)  and  multiply  the 
result  by  the  SO  acres  you  were  prevented 
from  planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  you  elect 
to  plant  a  substitute  crop  for  harvest  after  the 
10th  day  following  the  hnal  planting  date  for 
the  instued  crop.  (This  subparagraph  (ii)  is 
not  applicable,  and  prevented  planting 
coverage  is  not  available  hereunder,  if  you 
elected  the  Catastrophic  Risk  Protection 
Endorsnnent  or  you  elected  to  exchide 
prevented  planting  coverage  when  a 
substitute  crop  is  planted  (see  subparagraph 
17(d)(lHiii))). 

The  total  of  the  three  calculations  will  be 
the  amount  of  insurance  for  the  unit  Your 
premium  will  be  based  on  the  result  of 
multiplying  the  per  acre  amount  of  insurance 
for  timely  planted  acreage  by  the  150  insured 
crop  acres  in  the  unit. 

(b)  If  you  were  prevented  from  planting, 
you  must  provide  written  notice  to  us  not 
later  than  the  acreage  reporting  date. 
*        •        *        •        * 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Period). 

(1)  If  you  were  prevented  from  planting  the 
insured  crop  (see  subsection  18(w)),  you  may 
elect 

(i)  To  plant  the  insured  crop  during  the  late 
planting  period.  The  amount  of  insurance  for 
such  acreage  will  be  determined  in 
accordance  with  paragraph  17(c)(1); 

(ii)  Not  to  plant  this  acreage  to  any  crop 
except  a  cover  crop  not  for  harvest  You  may 
also  elect  to  plant  the  insured  crop  after  the 
late  planting  period.  In  either  case,  the 
amoxmt  of  insurance  for  such  acreage  will  be 
forty  percent  (40%)  of  the  amount  of 
insurance  for  timely  planted  acres.  For 
example,  if  your  amount  of  insurance  for 
timely  planted  acreage  is  200  dollare  per 
acre,  your  prevented  planting  amount  of 
insurance  would  be  80  dollars  per  acre  (200 
dollars  multiplied  by  0.40).  If  you  elect  to 
plant  the  insured  crop  after  the  late  planting 
period,  production  to  count  for  such  acreage 
will  be  determined  in  accordance  with 
subsection  9e.;  or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in  which 
case: 

(A)  No  prevented  planting  amount  of 
insurance  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  tenth  day  following  the  final  planting 
date  for  the  insured  crop;  or 

(B)  An  amount  of  insurance  equal  to 
twenty  percent  (20%)  of  the  amount  of 
insurance  for  timely  planted  acres  will  be 
provided  for  such  acreage,  if  the  substitute 
crop  is  planted  after  the  tenth  day  following 
the  final  planting  date  for  the  insured  crop. 
If  you  elected  the  Catastrophic  Risk 
Protection  Endorsement  or  excluded  this 
coverage,  and  plant  a  substitute  crop,  no 
prevented  planting  coverage  will  be 
provided.  For  example,  if  your  amount  of 
insurance  for  timely  planted  acreage  is  200 


*     dollan  per  acre,  your  prevented  planting 
/        amount  of  insurance  would  be  40  dollars  per 
\        acre  (200  dollan  multiplied  by  0.20).  You 
may  elect  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  planted 
fior  harvest  and  receive  a  reduction  in  the 
applicable  premium  rate.  If  you  wish  to 
exclude  this  coverage,  you  must  so  indicate, 
on  or  before  the  sales  closing  date,  on  your 
application  or  cm  a  fbnn  approved  by  us. 
Your  election  to  exclude  this  coverage  will 
remain  in  eSoct  from  year  to  year  unless  you 
notify  us  In  writing  on  our  form  by  the 
applicable  sales  closing  date  for  the  crop  year 
for  which  you  wish  to  include  this  coverage. 
All  acreage  of  the  crop  insured  under  this 
policy  wUl  be  subject  to  this  exclusion. 

(2)  Proof  may  be  required  that  you  had  the 
inputs  available  to  plant  and  produce  the 
intended  crop  with  the  expectation  of  at  least 
producing  the  yield  upon  which  your 
amount  of  insurance  is  based. 

(3)  In  addition  to  the  provisions  of  section 
7  (Insurance  Period),  the  insurance  period  for 
prevented  planting  coverage  b^ins: 

(i)  On  the  sales  dosing  date  contained  in 
the  Special  Provisions  for  the  insured  crop  in 
the  county  for  the  crop  year  the  application 
for  insurance  is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on  the 
sales  closing  date  br  the  insiued  crop  in  the 
county  for  the  previous  crop  year,  provided 
continuous  coverage  has  been  in  efEsct  since 
that  date.  Fw  example:  If  you  make 
application  and  purchase  a  hybrid  seed  crop 
insurance  policy  for  the  1996  crop  year, 
prevented  planting  coverage  will  begin  on 
the  1996  sales  closing  date  for  the  insured 
crop  in  the  coimty.  If  the  hybrid  seed 
coverage  remaiiu  in  efiisct  for  the  1997  crop 
year  (is  not  terminated  or  canceled  during  or 
after  the  1996  crop  year,  except  the  policy 
may  have  been  canceled  to  transfsr  the  policy 
to  a  difforent  insurance  provider,  if  then  is 
no  lapse  in  coveiags),  prevented  planting 
oovnage  for  the  1997  crop  year  began  on  the 
1996  sides  closing  date. 

(4)  The  acreage  to  which  prevented 
planting  covarags  q>pUes  will  not  exceed  the 
total  eligibk  aueaga  on  all  Farm  Service 
Agancy  (FSA)  Farm  Serial  Nimibers  in  which 
you  have  a  share,  adjusted  for  any 
reconstitutian  that  may  have  occiund  on  or 
befan  the  sales  dosing  date.  Eligible  acreage 
far  each  PSA  Paim  Serial  Number  is 
d«teiminad  as  folknws: 

(i)  Eligibla  acreage  wiU  not  exceed  the 
number  of  acras  required  to  be  grown  in  the 
cumnt  dt^  year  under  a  contract  executed 
with  a  seed  compaBy  prior  to  the  acavage 
lapoctiog  data. 

(ii)  Aoaaga  iatsndad  to  be  planted  under 
an  inigated  piactioa  will  be  Umitad  to  the 
ntanber  of  acres  far  whidi  you  had  adequate 
iiiigatkm  fadlitias  prior  to  the  insured  cause 
of  loss  which  prevented  you  ban  planting. 

(iii)  Prev«ntad  planting  coverage  will  not 
ba  provided  for  any  acreage: 

(A)  That  does  not  constitute  at  least  20 
acres  or  20  percent  (20%)  (rf  the  acreage  in 
the  unit,  whichever  is  less  (Acreage  that  is 
less  than  20  acres  or  20  percent  of  the  acreage 
in  th«  unit  will  ba  pretomad  to  have  been 
intended  to  ba  planted  to  the  insured  crop 
planted  in  the  unit,  unless  you  can  show  that 
you  had  the  inputs  available  before  the  final 


planting  date  to  plant  and  produce  another 
insured  crop  on  the  acreage); 

(B)  For  which  the  actuarial  table  does  not 
designate  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate; 

(C)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(D)  On  which  another  crop  is  prevented 
frcnn  being  planted,  if  you  have  already 
received  a  prevented  planting  indemnity, 
guarantee  or  amount  of  insurance  for  the 
same  acreage  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has  a 
history  of  double-cropping  in  each  of  the  last 
four  yeara; 

(E)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  any  other  crop  is 
planted  and  fiuls,  or  is  planted  and 
harvested,  hayed  or  grsized  on  the  same 
acreage  in  the  same  crop  year,  (other  than  a 
cover  crop  as  specified  in  paragraph  (a)(3Ki) 
of  this  section,  or  a  substitute  crop  allowed 
in  paragraph.  (a)(3)(ii)  of  this  section)  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has  a 
history  of  double-cropping  in  each  of  the  last 
fourjrean; 

(F)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Protection  Endorsement  if 
you  plant  another  crop  for  harvest  on  any 
acreage  you  were  prevented  from  planting  in 
the  same  crop  year,  even  if  you  have  a  history 
of  double  cropping.  If  you  have  a 
Catastrophic  Risk  Protection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a  crop 
and  are  prevented  from  planting  another  crop 
on  the  same  acreage,  you  may  only  receive 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  for  the  crop  on  which 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  is  received;  or 

(G)  For  which  planting  history  at 
conservation  plans  indiote  that  the  acreage 
would  have  remained  iillow  far  crop  rotation 
purpoees. 

(iv)  For  the  purpoae  of  determining  eligible 
acreage  fat  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 
reduced  by  the  number  of  acres  of  the 
insured  crop  timely  planted  and  late  planted. 
For  example,  assume  you  have  100  acres 
eligible  for  prevented  planting  coverage  in 
which  you  have  a  100  percent  (100%)  share. 
The  acreage  is  located  in  a  sin^  FSA  Farm 
Serial  Number  which  you  insure  as  two 
separata  opticmal  units  consisting  of  50  acres 
eKh.  If  you  planted  60  acres  of  the  insured 
crop  on  one  optional  unit  and  40  acres  of  the 
insured  crop  on  the  second  optional  unit 
your  prevented  planting  eligible  acreage 
would  be  reduced  to  zero  (i.e.,  100  acres 
eli^ble  far  prevented  planting  coverage 
minus  100  acres  planted  equals  zero). 

(5)  In  accordance  writh  the  provisions  of 
section  3  (Report  of  Acreage,  Share,  Type  and 
Practice),  you  must  report  by  unit  any 
insunbliB  acreage  that  you  were  prevented 
from  planting.  This  report  must  be  submitted 
on  or  before  the  acreage  reporting  date.  For 
the  purpose  of  determining  acreage  eligible 
for  a  prevented  planting  amount  of  insurance 
the  total  amotmt  of  prevented  planting  and 


planted  acres  cannot  exceed  the  maximum 
number  of  acres  eligible  for  prevented 
planting  coverage.  Any  acreage  you  report  in 
excess  of  the  number  of  acres  eligible  for 
prevented  planting  coverage,  or  that  exceeds 
the  nimiber  of  eligible  acres  physically 
located  in  a  unit,  will  be  deleted  frcMn  your 
acreage  report. 

(6)  If  the  amount  of  premium  you  are 
required  to  pay  (gross  premium  less  our 
subsidy)  for  the  prevented  planting  acreage 
exceeds  the  prevented  planting  liability  on  a 
unit,  prevented  planting  coverage  will  not  be 
provided  for  that  unit  (no  premium  will  be 
due  and  no  indemnity  will  be  paid  for  such 
acreage). 

•  •        •        •        • 

8.  Section  443.7(d)  is  amended  by 
revisii^  paragraph  18(w)  to  read  as 
follows: 

•  *        •        *        • 

18.  Meaning  of  Terms 

•  *         *         •         • 

(w)  Prevented  planting — Inability  to  plant 
the  insured  crop  with  proper  equipment  by 
the  final  planting  date  designated  in  the 
Special  Provisions  for  the  insured  crop  in  the 
county  or  the  end  of  the  late  planting  period. 
You  must  have  been  unable  to  plant  the 
insured  crop  due  to  an  insured  cause  of  loss 
that  has  prevented  the  majority  of  producera 
in  the  surrounding  area  from  planting  the 
same  crop. 


PART  457— {AMENDED] 

9.  The  authority  ciUtion  for  7  CFR 
part  457  is  revised  to  read  as  foUows: 

Anthority:  7  U.S.C  1506(1),  1506(p). 

10.  Section  457.101  is  amended  by 
revising  paragraph  l(p)  of  the  Small 
Grains  Crop  ^ovisions  to  read  as 
follows: 

f  407.101    SmaM  OralM  Crop  Inaiiranea. 

•        ••'•• 

1.  Definitions 


(p)  Prevented  planting — ^Inability  to  plant 
the  insured  crop  «<rith  proper  equipment  by 
the  latest  final  planting  data  designated  in 
the  Special  Provisions  for  the  insured  crop  in 
the  county  or  the  end  of  the  late  planting 
period.  You  must  have  been  unable  to  plant 
the  insured  crop  due  to  an  insured  cause  of 
loss  that  has  prevented  the  majority  of 
producers  in  the  surrounding  area  from 
planting  the  same  crop. 
•        *        •        *        • 

11.  Section  457.101  is  amended  by 
revising  paragraphs  12(a)(3),  12(b),  and 
12(d)  to  read  as  follows: 

12.  Late  Planting  and  Prevented  Planting 

(«)*•• 

(3)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by: 

(i)  Fifty  percent  (0.50)  and  multiply  the 
result  by  the  50  acres  you  were  prevented 
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from  planting,  if  th«  acreage  is  eligible  tot 
prevented  planting  coverage,  and  if  the 
acreage  is  left  idle  for  the  crop  year,  or  if  a 
cover  crop  is  plantqd  not  for  harvest 
Prevented  plantingjximpensation  hereunder 
will  not  be  denied  lecause  the  cover  crop  is 
hayed  or  grazed:  or 

(ii)  Twenty-five  piercent  (0.25)  and 
multiply  the  result  by  the  SO  acres  you  were 
prevented  from  planting,  if  the  acreage  is 
eligible  for  prevented  planting  coverage,  and 
if  you  elect  to  plant  a  substitute  crop  for 
hvvest  after  the  10th  day  following  the  latest 
final  planting  date  Iot  the  insiired  crop.  (This 
subparagraph  (ii)  is^  not  applicable,  and 
prevented  planting  coverage  is  not  available 
hereunder,  if  you  elected  the  Catastrophic 
Risk  Protection  Endorsement  or  you  elected 
to  exclude  preventad  planting  coverage  when 
a  substitute  crop  is  planted  (see  subparagraph 
12(d)(l)(iii))). 

The  total  of  the  three  calculations  will  be 
the  production  guaiantee  for  the  unit  Your 
premium  will  be  based  on  the  result  of 
multiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
ISO  acres  in  the  unjt 

(b)  If  you  were  prevented  from  planting, 

Sm  must  provide  iifTitten  notice  to  us  not 
ter  than  the  acreaie  reporting  date. 
•        *        •         ^        • 

(d)  Prevented  Plapting  (Including  Planting 
After  the  Late  Planlling  Period). 

(1)  If  you  were  pqevented  from  planting  the 
instued  crop  (see  subsection  l(p)),  you  may 
elect: 

(i)  To  plant  the  iosured  crop  during  the  late 
planting  period.  The  production  guarantee 
for  such  acreage  will  be  determined  in 
accordance  with  psagraph  12(c)(1); 

(ii)  Not  to  plant  this  acreage  to  any  crop 
except  a  cover  crop  not  fat  harvest  You  may 
also  elect  to  plant  the  insured  crop  after  the 
late  planting  period-  In  either  case,  the 
production  guarantee  for  such  acreage  will  be 
50  percent  (50%)  of  the  production  guarantee 
for  timely  planted  acres.  In  counties  for 
which  the  Special  Provisions  designate  a 
spring  final  planting  date,  the  prevented 
planting  guarantee  will  be  based  on  your 
approveid  yield  for  apring-planted  acreage  of 
the  insured  crop.  Ftor  example,  if  your 
production  guarantee  for  timely  planted 
acreage  is  30  bushes  per  acre,  your 
prevented  plantinsiproduction  guarantee 
would  be  15  bushes  per  acre  (30  bushels 
multiplied  by  O.sol  If  you  elect  to  plant  the 
insured  crop  after  |tie  late  planting  period, 
production  to  count  for  such  acreage  will  be 
determined  in  accordance  with  subsections 
11(c)  through  (e):  (k 

(Ui)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in  which 
case: 

(A)  No  prevented  planting  production 
guarantee  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  tenth  day  following  the  latest  final 
planting  date  for  the  insured  crop;  or 

(B)  A  production  guarantee  equal  to 
twenty-five  percent  (25%)  of  the  production 
guarantee  for  time^  planted  acres  will  be 
provided  for  such  acreage,  if  the  substitute 
crop  is  planted  after  the  tenth  day  following 
the  latest  final  planting  date  for  the  insured 
crop.  If  you  elected  the  Catastrophic  Risk 


Protection  Endorsement  or  excluded  this 
coverage,  and  plant  a  substitutvcrop,  no 
prevented  planting  coverage  will  be 
provided.  Fot  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  30 
bushels  per  acre,  your  prevented  planting 
production  guarantee  would  be  7.5  bushels 
per  acre  (30  bushels  multiplied  by  0.25).  You 
may  elect  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  planted 
for  harvest  and  receive  a  reduction  in  the 
applicable  premium  rate.  If  you  wish  to 
exclude  this  coverage,  you  must  so  indicate, 
on  or  beficve  the  sales  closing  date,  on  your 
application  or  on  a  form  approved  by  us. 
Your  election  to  exclude  this  coverage  will 
remain  in  effect  from  year  to  year  unless  you 
notify  us  in  writing  on  our  form  by  the 
applicable  sales  closing  date  for  the  crop  year 
for  which  you  wish  to  include  this  coverage. 
All  acreage  of  the  crop  insured  under  this 
policy  will  be  subject  to  this  exclusion. 

(2)  Proof  may  be  required  that  you  had  the 
inputs  available  to  plant  and  produce  the 
intended  crop  with  the  expectation  of  at  least 
producing  the  production  guarantee. 

(3)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Common  Crop 
Insurance  Policy  ($  457.8),  the  insurance 

iod  for  prevented  planting  coverage 


(i)  On  the  sales  dosing  date  contained  in 
the  Special  Provisions  fat  the  insured  crop  in 
the  coudty  for  the  crop  year  the  application 
for  insurance  is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on  the 
sales  closing  date  for  the  insured  crop  in  the 
county  for  me  previous  crop  year,  provided 
continuous  coverage  has  been  in  effect  since 
that  date.  For  example:  If  you  make 
application  and  purchase  insurance  for 
wheat  for  the  1996  crop  year,  prevented 
planting  coverage  will  begin  on  the  1996 
sales  closing  date  for  the  insured  crop  in  the 
county.  If  the  wheat  coverage  remains  in 
effect  for  the  1997  crop  year  (is  not 
terminated  or  cancelled  during  or  after  the 
1996  crop  year,  except  the  policy  may  have 
been  cancelled  to  transfer  the  policy  to  a 
different  insurance  provider,  if  there  is  no 
lapse  in  coverage),  prevented  planting 
coverage  for  the  1997  crop  year  began  on  the 
1996  sales  closing  date. 

(4)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not  exceed  the 
total  eligible  acreage  on  ail  Farm  Service 
Agency  (FSA)  Farm  Serial  Numbers  in  which 
you  have  a  share,  adjusted  for  any 
reconstitution  that  may  have  occurred  on  or 
before  the  sales  closing  date.  Eligible  acreage 
for  each  FSA  Farm  Serial  Nimiber  is 
determined  as  follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
number  of  acres  that  may  be  planted  for  the 
crop  year,  the  acreage  eligible  for  prevented 
planting  coverage  will  not  exceed  the  total 
acreage  permitted  to  be  planted  to  the 
insxired  crop. 

(ii)  If  you  do  not  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limite  the 
niunber  of  acres  that  may  be  planted,  and 
unless  we  agree  in  writing  on  or  before  the 
sales  closing  date,  eligible  acreage  will  not 
exceed  the  greater  of: 


(A)  The  FSA  base  acreage  for  the  insured 
crop,  including  acres  that  could  be  flexed 
from  another  crop,  if  applicable; 

(B)  The  numben*  of  acres  planted  to  the 
insured  crop  on  the  FSA  Farm  Serial  Number 
during  the  previous  crop  year,  or 

(C)  One  hundred  percent  (100%)  of  the 
simple  average  of  the  number  of  acres 
planted  to  the  insured  crop  during  the  crop 
years  that  you  certified  to  determine  your 
yield. 

(ill)  Acreage  intended  to  be  planted  under 
an  irrigated  practice  will  be  limited  to  the 
number  of  acres  tor  which  you  had  adequate 
irrigation  facilities  prior  to  the  insured  cause 
of  loss  which  prevented  you  from  planting. 

(iv)  Prevented  planting  coverage  will  not 
be  provided  for  any  acreage: 

(A)  That  does  not  constitute  at  least  20 
acres  or  20  percent  (20%)  of  the  acreage  in 
the  unit,  whichever  is  less  (Acreage  that  is 
less  than  20  acres  or  20  percent  of  the  acreage 
in  the  unit  will  be  presumed  to  have  been 
intended  to  be  planted  to  the  insured  crop 
planted  in  the  unit,  unless  you  can  show  that 
you  had  the  inputs  available  before  the  final 
planting  date  to  plant  and  produce  another 
insured  crop  on  the  acreage); 

(B)  For  which  the  actuarial  table  does  not 
designate  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate; 

(Q  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(D)  On  which  another  crop  is  prevented 
frcnn  being  planted,  if  you  have  already' 
received  a  prevented  planting  indenmity, 
guarantee  or  amount  of  insurance  for  the 
same  acreage  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has  a 
history  of  double-cropping  in  each  of  the  last 
four  years; 

(E)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  any  other  crop  is 
planted  and  fails,  or  is  planted  and 
harvested,  hayed  or  grazed  on  the  same 
acreage  in  the  same  crop  year,  (other  than  a 
cover  crop  as  specified  in  paragraph  (a)(3)(i) 
of  this  section,  or  a  substitute  crop  allowed 
in  paragraph  (aK3)(ii)  of  this  section)  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has  a 
history  of  double-cropping  in  each  of  the  last 
four  years; 

(F)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Protection  Endorsement  if 
yod  plant  another  crop  for  harvest  on  any 
acreage  you  were  prevented  from  planting  in 
the  same  crop  year,  even  if  you  have  a  history 
of  double  cropping.  If  you  have  a 
Catastrophic  Risk  Protection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a  crop 
and  are  prevented  from  planting  another  crop 
on  the  same  acreage,  you  may  only  receive 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  for  the  crop  on  which 
the  prevented  planting  indemnity,  guarantee, 
or  amoimt  of  insurance  is  received;  or 

(G)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  have  remained  fallow  for  crop  rotation 
purposes. 

(v)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
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acreage  for  all  unita  will  be  combined  and  be 
redu^d  by  the  number  of  acres  of  the 
insured  crop  that  are  timely  planted  and  late 
planted,  if  me  late  planting  period  is 
applicable.  For  example,  assume  you  have 
100  acres  eligible  for  prevented  planting 
coverage  in  which  you  have  a  100  percent 
(100%)  share.  The  acreage  is  located  in  a 
single  FSA  Farm  Serial  Number  which  you 
insure  as  two  separate  optional  units 
consisting  of  50  acres  each.  If  you  planted  60 
acres  of  the  insured  crop  on  one  optional  unit 
and  40  acres  of  the  insuied  crop  on  the 
second  optional  unit  your  prevented 
planting  eligible  acreage  would  be  reduced  to 
zero  (i.e.,  100  acres  eligible  for  prevented 
planting  coverage  minus  100  acres  planted 
equals  zero). 

(5)  In  accordance  with  the  provisions  of 
section  6  (Report  of  .Acreage)  of  the  Common 
Crop  Insurance  Policy  (§457.8),  you  must 
repori  by  unit  any  insurable  acreage  that  you 
were  prevented  from  planting.  This  report 
must  be  submitted  on  or  before  the  acreage 
reporting  date  for  spring-planted  acreage  of 
the  insured  crop  in  counties  for  which  the 
Special  Provisions  designates  a  spring  final 

f>ianting  date,  or  the  acreage  reporting  date 
or  fall-planted  acreage  of  the  insured  crop  in 
counties  for  which  the  Special  Provisions 
designates  a  fall  final  planting  date  only.  For 
the  purpose  of  determining  acreage  eligible 
for  a  prevented  planting  production 
guarantee  the  total  amount  of  prevented 
planting  and  planted  acres  cannot  exceed  the 
maximum  number  of  acres  eligible  for 
prevented  planting  coverage.  Any  acreage 
you  report  in  excess  of  the  number  of  acres 
eligible  for  prevented  planting  coverage,  or 
that  exceeds  the  number  of  eligible  acres 
physically  located  in  a  unit,  will  be  deleted 
from  your  acreage  repori. 
*         •         *         •         • 

12.  Section  457.104  is  amended  by 
revising  paragraph  l(n)  of  the  Cotton 
Crop  Provisions  to  read  as  follows: 

f  4S7.104    Cotton  crop  inaurano* 
proviaiona. 


1.  Definitions 

•  **•*- 

(n)  Prevented  planting — Inability  to  plant 
the  insured  crop  with  proper  equipment  by 
the  final  planting  date  designated  in  the 
Special  {^visions  for  the  insured  crop  in  the. 
county  or  the  end  of  the  late  planting  period. 
You  must  have  been  unable  to  plant  the 
insured  crop  due  to  an  insured  cause  of  loss 
that  has  prevented  the  majority  of  producers 
in  the  surrounding  area  from  planting  the 
same  crop.* 

•  •         *         •         • 

13.  Section  457.104  is  amended  by 
revising  paragraphs  12(a)(3),  12(b),  and 
12(d)  to  read  as  follows: 

12.  Late  Planting  and  Prevented  Planting 

(a)*  •  * 

(3)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by: 

(i)  Thirty-five  percent  (0.35)  and  multiply 
the  result  by  the  50  acres  you  were  prevented 


from  planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  the 
acreage  is  left  idle  for  the  crop  year,  or  if  a 
cover  crop  is  planted  not  for  harvest. 
Prevented  planting  compensation  hereunder 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 

(ii)  Seventeen  and  five  tenths  percent 
(0.175)  and  multiply  the  result  by  the  50 
acres  you  were  prevented  from  planting,  if 
the  acreage  is  eligible  for  prevented  planting 
coverage,  and  if  you  elect  to  plant  a 
substitute  crop  for  harvest  afrer  the  10th  day 
following  the  final  planting  date  for  the 
insured  crop.  (This  subparagraph  (ii)  is  not 
applicable,  and  prevented  planting  coverage 
is  not  available  hereunder,  if  you  elected  the 
Catastrophic  Risk  Protection  Endorsement  or 
you  elected  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  planted 
(see  subparagraph  12(d)(l)(iii))). 

The  total  of  the  three  calculations  will  be 
the  production  guarantee  for  the  unit  Your 
premium  will  be  based  on  the  result  of 
multiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
150  acres  in  the  unit 

(b)  If  you  were  prevented  from  planting, 
you  must  provide  written  notice  to  us  not 
later  than  the  acreage  reporting  data. 
•         *         •         •         • 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Period). 

(1)  If  you  were  prevented  from  planting 
cotton  (see  subsection  l(n)),  you  may  elect: 

(i)  To  plant  cotton  during  the  late  planting 
period.  The  production  guarantee  for  such 
acreage  will  be  determined  in  accordance 
with  paragraph  12(c)(1); 

(ii)  Not  to  plant  this  acreage  to  any  crop 
except  a  cover  crop  not  for  harvest  You  may 
also  elect  to  plant  the  insured  crop  after  the 
late  planting  period.  In  either  case,  the 
production  guarantee  for  such  acreage  will  be 
thirty-five  percent  (35%)  of  the  production 
guarantee  for  timely  planted  acres.  For 
example,  if  your  production  guarantee  for 
timely  planted  acreage  is  700  pounds  per 
acre,  your  prevented  planting  production 
guarantee  would  be  245  pounds  per  acre  (700 
pounds  multiplied  by  0.35).  If  you  elect  to 
plant  the  insured  crop  after  the  late  planting 
period,  production  to  count  for  such  acreage 
will  be  determined  in  accordance  with 
subsections  11  (c)  and  (d);  or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in  which 
case: 

(A)  No  prevented  planting  production 
guarantee  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  tenth  day  following  the  final  planting 
date  for  the  insured  crop;  or 

(B)  A  production  guarantee  equal  to 
seventeen  and  five  tenths  percent  (17.5%)  of 
the  production  guarantee  for  timely  planted 
acres  will  be  provided  for  such  acreage, If  the 
substitute  crop  is  planted  after  the  tenth  day 
following  the  final  planting  date  for  the 
insured  crop.  If  you  elected  the  Catastrophic 
Risk  Protection  Endorsement  or  excluded 
this  coverage,  and  plant  a  substitute  crop,  no 
prevented  planting  coverage  will  be 
provided.  For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  700 
pounds  per  acre,  your  prevented  planting 


production  guarantee  would  be  122.5  pounds 
per  acre  (700  pounds  multiplied  by  0.175). 
You  may  elect  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  pUnted 
for  harvest  and  receive  a  reduction  in  the 
applicable  premium  rate.  If  you  wish  to 
exclude  this  coverage,  you  must  so  indicate, 
on  or  before  the  sales  closing  date,  on  your 
application  or  on  a  form  approved  by  us. 
Your  election  to  exclude  this  coverage  will 
remain  in  effect  from  year  to  year  unless  you 
notify  us  in  writing  on  our  form  by  the 
applicable  sales  closing  date  for  the  crop  year 
for  which  you  wish  to  include  this  coverage. 
All  acreage  of  the  crop  insured  under  this 
policy  will  be  subject  to  this  exclusion. 

(2)  Proof  may  be  required  thdt  you  had  the 
inputs  available  to  plant  and  produce  the 
intended  crop  with  the  exp)ectation  of  at  least 
producing  the  production  guaiantee. 

(3)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Common  Crop 
Insurance  Policy  (§457.8),  the  insurance 
period  for  prevented  planting  coverage  *- 
begios: 

(i)  On  the  sales  closing  date  contained  in 
the  S{>ecial  Provisions  for  the  insured  crop  in 
the  county  for  the  crop  year  the  application 
for  insurance  is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on  the 
sales  closing  date  for  the  insured  crop  in  the 
county  for  the  previous  crop  year,  provided 
continuous  coverage  has  t>eien  in  effect  since 
that  date.  For  example:  If  you  make 
application  and  purchase  a  cotton  crop 
insurance  policy  for  the  1996  crop  year, 
prevented  planting  coverage  will  begin  on 
the  1996  sales  closing  date  for  the  cotton  crop 
in  the  county.  If  the  cotton  coverage  remains 
in  efEact  for  the  1997  crop  year  (is  not 
terminated  or  cancelled  during  or  after  the 
1996  crop  year,  except  the  policy  may  have 
been  cancelled  to  transfer  the  ptolicy  to  a 
diffierent  insiuance  provider,  if  there  is  no 
lapse  In  coverage),  prevented  planting 
coverage  for  the  1997  crop  year  began  on  the 
1996  sales  closing  date. 

(4)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not  exceed  the 
total  eligible  acreage  on  all  Farm  Service 
Agency  (FSA)  Farm  Serial  Numbers  in  which 
you  have  a  share,  adjusted  for  any 
reconstitution  that  may  have  occurred  on  or 
before  the  sales  closing  date.  Eligible  acreage 
for  each  FSA  Farm  Serial  Number  is 
determined  as  follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
number  of  acres  that  may  be  planted  for  the 
crop  year,  the  acreage  eligible  for  prevented 
planning  coverage  will  not  exceed  the  total     - 
acreage  permitted  to  be  plated  to  the 
insured  crop. 

(ii)  If  you  do  not  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agricultiue  that  limits  the 
number  of  acres  that  may  be  planted,  and 
unless  we  agree  in  writing  on  or  before  the 
sales  closing  date,  eligible  acreage  will  not 
exceed  the  greater  of: 

(A)  The  FSA  base  acreage  for  the  insured 
crop,  including  acres  that  could  be  flexed 
from  another  crop,  if  applicable; 

(B)  The  number  of  acres  planted  to  cotton 
on  the  FSA  Farm  Serial  Number  during  the 
previous  crop  year;  or 
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(Q  One  hundrad  p^cant  (100%)  of  the 
simple  avengB  of  tbs  Dumbo'  of  acres 
planted  to  cotton  durteg  the  aop  years  that 
you  certified  to  deterquoe  your  yield. 

(iii)  Acreage  intend^  to  be  planted  under 
an  irrigated  practice  «rill  be  limited  to  the 
number  of  acres  for  which  you  had  adequate 
irrigation  fadlities  prior  to  the  insured  cause 
of  loss  which  prevented  you  from  planting. 

(iv)  Prevented  planting  coverage  will  not 
be  provided  for  any  acreage: 

(A)  That  does  not  c^nstitute^t  least  20 
acres  or  20  percent  (20%)  of  the  acreage  in 
the  unit,  whidiever  i$  less  (Acreage  that  is 
less  than  20  acres  or  20  percent  of  the  acreage 
in  the  unit  will  be  prosumed  to  have  been  . 
intended  to  be  planted  to  the  insured  crop 
planted  in  the  unit,  unless  you  can  show  that 
you  had  the  inputs  avnilable  before  the  final 
planting  date  to  plant  and  produce  another 
insured  crop  on  the  acreage); 

(B)  For  which  the  actuarial  table  does  not 
designate  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate; 

(C)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administerea  by  the  United  States 
Department  of  Agria4ture: 

(D)  Od  which  another  crop  is  prevented 
from  being  planted,  if  you  have  already 
received  a  prevented  planting  indenmity, 
guarantee  w  amount  of  insurance  for  the 
same  acreage  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  lliat  the  acreage  has  a 
history  of  double-cropping  in  each  of  the  last 
four  years; 

(E)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  any  other  crop  is 
planted  and  fails,  or  is  planted  and 
harvested,  hayed  or  yazed  on  the  same 
acreage  in  the  same  cxop  year,  (other  than  a 
cover  crop  as  specified  in  paragraph  (a)(3)(i) 
of  this  section,  or  a  sabstitute  crop  allowed 
in  paragraph  (a)(3)(ii  j  of  this  section)  unless 
you  provide  adequate  records  of  acreage  and 
{Moduction  showing  that  the  acreage  has  a 
history  of  double-crobping  in  each  of  the  last 
four  years; 

(F)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Pn}tection  Endorsement  if 
you  plant  another  crop  for  harvest  on  any 
acreage  you  were  prevented  from  planting  in 
the  same  crop  year,  eKren  if  you  have  a  history 
of  double  cropping.  If  you  have  a 
Catastrophic  Risk  Protection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a  crop 
and  are  prevented  frQm  planting  another  crop 
on  the  same  acreage,  you  may  only  receive 
the  prevented  planting  indemnity,  guarantee, 
or  anoount  of  insurance  for  the  crop  on  which 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insuraoce  is  received;  or 

(G)  For  which  planting  history  or 
conservation  plans  iadicate  that  the  acreage 
would  have  remained  fallow  for  crop  rotation 
purposes.  | 

(v)  For  the  purpos#  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 
reduced  by  the  number  of  cotton  acres  timely 
planted  and  late  planted.  For  example, 
aaaiimr  you  have  10#  acres  eligible  for 
prevented  planting  ooverage  in  which  you 
nave  a  100  percent  (}00%)  share.  The  acreage 
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is  located  in  a  single  FSA  Farm  Serial 
Number  which  you  insure  as  two  separate 
optional  units  consisting  of  50  acres  each.  If 
you  planted  60  acres  of  cotton  on  one 
optional  imit  and  40  acres  of  cotton  on  the 
second  optional  unit,  your  prevented 
planting  eligible  acreage  would  be  reduced  to 
zero  (i.e.,  100  acres  eligible  for  prevented 
planting,  coverage  minus  100  acres  planted 
equals  itnp). 

(5)  In  accordance  writh  the  provisions  of 
section  6  (Report  of  Acreage)  of  the  Common 
Crop  Insurance  Policy  (S  457.8),  you  must 
report  by  unit  any  insurable  acreage  that  you 
were  prevented  from  planting.  This  report 
must  be  submitted  on  or  before  the  acreage 
reporting  date.  For  the  purpose  of 
determining  acreage  eligible  for  a  prevented 
planting  production  guarantee  the  total 
amount  of  prevented  planting  and  planted 
acres  cannot  exceed  the  maximum  number  of 
acres  eligible  for  prevented  planting 
coverage.  Any  acreage  you  report  in  excess  of 
the  number  of  acres  eligible  for  prevented 
planting  coverage,  or  that  exceeds  the 
number  of  eligible  acres  physically  located  in 
a  unit,  will  be  deleted  from  your  acreage 
report 
•        •        •        •        • 

14.  Section  457.105  is  amended  by 
revising  paragraph  1(1)  of  the  ELS 
Cotton  Crop  Provisions  to  read  as 
follows: 

1457.109    Extra  long  staple  cotton  crop 

li 


1.  Definitions 


(1)  Prevented  planting — Inability  to  plant 
the  insured  crop  with  proper  equipment  by 
the  final  planting  date  designated  in  the 
Special  Provisions  for  the  insured  crop  in  the 
county.  You  must  have  been  imable  to  plant 
the  insured  crop  due  to  an  insxu^  cause  of 
loss  that  has  prevented  the  majority  of 
prodiicers  in  the  siurounding  area  from 
planting  the  same  crop. 

•  *        •        •        • 

15.  Section  457.105  is  amended  by 
revising  paragraphs  12(a)(2)  and  12  (b) 
through  (h)  to  read  as  follows: 

*  •        *        •        • 

12.  Prevented  Planting 

(a)*  •  ' 

(2)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by: 

(i)  Thirty-five  percent  (0.35)  and  multiply 
the  result  by  the  50  acres  you  were  prevented 
from  planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  the 
acreage  is  left  idle  for  the  crop  year,  or  if  a 
cover  crop  is  planted  not  for  harvest. 
Prevented  planting  compensation  hereunder 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 

(ii)  Seventeen  and  five  tenths  percent 
(0.175)  and  multiply  the  result  by  the  50 
acres  you  were  prevented  from  planting,  if 
the  acreage  is  eligible  for  prevented  planting 
coverage,  and  if  you  elect  to  plant  a 
substitute  crop  for  harvest  after  the  10th  day 


following  the  final  planting  date  for  the 
insured  crop.  (This  subparagraph  (ii)  is  not 
applicable,  and  prevented  planting  coverage 
is  not  available  hereunder,  if  you  elected  the 
Catastrophic  Risk  Protection  Endorsement  or 
you  elected  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  planted 
(see  subsection  12(b)(2))). 

The  total  of  the  two  calculations  will  be  the 
production  guarantee  for  the  unit.  Your 
premium  will  be  based  on  the  result  of 
multiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
100  acres  in  the  unit. 

(b)  If  you  were  prevented  from  planting 
ELS  cotton  (see  subsection  1(1)),  you  may 
elect: 

(1)  Not  to  plant  this  acreage  to  any  crop 
except  a  cover  crop  not  for  harvest.  You  may 
also  elect  to  plant  the  insured  crop  after  the 
final  planting  date.  In  either  case,  the 
production  guarantee  for  such  acreage  will  be 
thirty-five  percent  (35%)  of  the  production 
guarantee  for  timely  planted  acres.  For 
example,  if  your  production  guarantee  for 
timely  planted  acreage  is  600  pounds  per 
acre,  your  prevented  planting  production 
guarantee  would  be  210  pounds  per  acre  (600 
pounds  multiplied  by  0.35).  If  you  elect  to 
plant  the  insured  crop  after  the  final  planting 
date,  production  to  count  for  such  acreage 
will  bie  determined  in  accordance  with 
subsections  11(c)  through  (f);  or 

(2)  Not  to  plant  the  intended  crop  but  plant 
a  substitute  crop  for  harvest,  in  which  case: 

(A)  No  prevented  planting  production 
guarantee  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  tenth  day  following  the  final  planting 
date  for  the  insured  crop;  or 

(B)  A  production  guarantee  equal  to 
seventeen  and  five  tenths  pert»nt  (17.5%)  of 
the  production  guarantee  for  timely  planted 
acres  will  be  provided  for  such  acreage,  if  the 
substitute  crop  is  planted  after  the  tenth  day 
following  the  final  planting  date  for  the 
insured  crop.  If  you  elected  the  Catastrophic 
Risk  Protection  Endorsement  or  excluded 
this  coverage,  and  plant  a  substitute  crop,  no 
prevented  planting  coverage  will  be 
provided.  For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  700 
pounds  per  acre,  your  prevented  planting 
production  guarantee  would  be  122.5  pounds 
per  acre  (700  pounds  multiplied  by  0.175). 
You  may  elect  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  planted 
for  harvest  and  receive  a  reduction  in  the 
applicable  premium  rate.  If  you  wish  to 
exclude  this  coverage,  you  must  so  indicate, 
on  or  before  the  sales  closing  date,  on  your 
application  or  on  a  form  approved  by  us. 
Your  election  to  exclude  this  coverage  will 
remain  in  efiect  from  year  to  year  unless  you 
notify  us  in  writing  on  oui  form  by  the 
applicable  sales  closing  date  for  the  crop  year 
for  which  you  wish  to  include  this  coverage. 
All  acreage  of  the  crop  insured  under  this 
policy  will  be  subject  to  this  exclusion. 

(c)  Proof  may  be  required  that  you  had  the 
inputs  available  to  plant  and  produce  the 
intended  crop  with  the  expectation  of  at  least 
prtxlucing  the  production  guarantee. 

(d)  In  addition  to  the  provisions  of  section 
1 1  (Insurance  Period)  of  the  Common  Crop 
Insurance  Policy  ($457.8),  the  insurance 


period  for  prevented  planting  coverage 
begins: 

(i)  On  the  sales  closing  date  contained  in 
the  Special  Provisions  for  the  insured  crop  in 
the  coimty  for  the  crop  year  the  application 
for  insurance  is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on  the 
sales  closing  date  for  the  insured  crop  in  the 
county  for  the  previous  crop  year,  provided 
continuous  coverage  has  b^n  in  effect  since 
that  date.  For  example:  If  you  make 
application  and  purchase  an  ELS  cotton  crop 
insurance  policy  for  the  1996  crop  year, 
prevented  planting  coverage  will  begin  on 
the  1996  sales  closing  date  for  the  insured 
crop  in  the  county.  If  the  ELS  cotton  coverage 
remains  in  effect  for  the  1997  crop  year  (is 
not  terminated  or  cancelled  during  or  after 
the  1996  crop  year,  except  the  policy  may 
have  been  cancelled  to  transfer  the  policy  to 
a  different  insurance  provider,  if  there  is  no 
lapse  in  coverage),  prevented  planting 
coverage  for  the  1997  crop  year  began  on  the 
1996  sales  closing  date. 

(e)  If  you  vnre  prevented  from  planting, 
you  must  provide  written  notice  to  us  not 
later  than  the  acreage  reporting  date. 

(0  The  acreage  to  which  prevented 
planting  coverage  applies  will  not  exceed  the 
total  eligible  acreage  on  all  Farm  Service 
Agency  (FSA)  Farm  Serial  Numbers  in  which 
you  have  a  share,  adjusted  for  any 
reconstitution  that  may  have  occurred  on  or 
before  the  sales  closing  date.  Eligible  acreage 
for  each  FSA  Farm  Serial  Number  is 
determined  as  follows: 

(1)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
number  of  acres  that  may  be  planted  for  the 
crop  year,  the  acreage  eligible  for  prevented 
planting  coverage  will  not  exceed  the  total 
acreage  permitted  to  be  planted  to  the 
insured  crop. 

(2)  If  you  do  not  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
number  of  acres  that  may  be  planted,  and 
unless  we  agree  in  writing  on  or  before  the 
sales  closing  date,  eligible  acreage  will  not 
exceed  the  greater  of: 

(i)  The  FSA  base  acreage  for  the  insured 
crop,  including  acres  that  could  be  flexed 
from  another  crop,  if  applicable; 

(ii)  The  number  of  acres  planted  to  ELS 
cotton  on  the  FSA  Farm  Serial  Number 
during  the  previous  crop  year;  or 

(iii)  One  hundred  percent  (100%)  of  the 
simple  average  of  the  number  of  acres 
planted  to  ELS  cotton  during  the  crop  years 
that  you  certified  to  determine  your  yield. 

(3)  Acreage  intended  to  be  planted  under 
an  irrigated  practice  will  be  limited  to  the 
number  of  acres  for  which  you  had  adequate 
inigation  focilities  prior  to  the  insured  cause 
of  loss  which  prevented  you  from  planting. 

(4)  Prevented  planting  coverage  will  not  be 
provided  for  any  acreage: 

(i)  That  does  not  constitute  at  least  20  acres 
or  20  percent  (20%)  of  the  acreage  in  the 
unit,  whichever  is  less  (Acreage  that  is  less 
than  20  acres  or  20  percent  of  the  acreage  in 
the  unit  will  be  presumed  to  have  been 
intended  to  be  planted  to  the  insured  crop 
planted  in  the  unit,  unless  you  can  show  that 
you  had  the  inputs  available  before  the  final 


planting  date  to  plant  and  produce  another 
insured  crop  on  the  acreage); 

(ii)  For  which  the  actuarial  table  does  not 
designate  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate; 

(iii)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(iv)  On  which  another  crop  is  prevented 
from  being  planted,  if  you  have  aheady 
received  a  prevented  planting  indemnity, 
guarantee  or  amoimt  of  insurance  for  the 
same  acreage  in  the  same  crop  year; 

(v)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  any  other  crop  is 
planted  and  foils,  or  is  planted  and 
harvested,  hayed  or  grazed  on  the  same 
acreage  in  the  same  crop  year,  (other  than  a 
cover  crop  as  specified  in  paragraph  (a)(2)(i) 
of  this  section,  or  a  substitute  crop  allowed 
in  paragraph  (a)(2)(ii)  of  this  section); 

(vi)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Protection  Endorsement  if 
you  plant  another  crop  for  harvest  on  any 
acreage  you  were  prevented  from  planting  in 
the  same  crop  year.  If  you  have  a 
Catastrophic  Risk  Protection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a  crop 
and  are  prevented  from  planting  another  crop 
on  the  same  acreage,  you  may  only  receive 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  for  the  crop  on  which 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  is  received;  or 

(vii)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  have  remained  fellow  for  crop  rotation 
purposes. 

(5)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 
reduced  by  the  number  of  ELS  cotton  acres 
timely  planted.  For  example,  assume  you 
have  100  acres  eligible  for  prevented  planting 
coverage  in  which  you  have  a  100  percent 
(100%)  share.  The  acreage  is  located  in  a 
single  FSA  Farm  Serial  Number  which  you 
insure  as  two  separate  optional  units 
consisting  of  50  acres  each.  If  you  planted  60 
acres  of  ELS  cotton  on  one  optional  unit  and 
40  acres  of  ELS  cotton  on  the  second  optional 
unit,  your  prevented  planting  eligible  acreage 
would  be  reduced  to  zero,  (i.e.,  100  acres 
eligible  for  prevented  planting  coverage 
minus  100  acres  planted  equals  zero). 

(g)  In  accordance  with  the  provisions  of 
section  6  (Report  of  Acreage)  of  the  Common 
Crop  Insurance  Policy  (§  457.8),  you  must 
report  by  unit  any  insurable  acreage  that  you 
were  prevented  from  planting.  This  report 
must  be  submitted  on  or  before  the  acreage 
reporting  date.  For  the  purpose  of 
determining  acreage  eligible  for  a  prevented 
planting  production  guarantee  the  total 
amount  of  prevented  planting  and  planted 
acres  cannot  exceed  the  maximum  number  of 
acres  eligible  for  prevented  planting 
coverage.  Any  acreage  you  report  in  excess  of 
the  number  of  acres  eligible  for  prevented 
planting  coverage,  or  that  exceeds  the 
number  of  eligible  acres  physically  located  in 
a  unit,  will  be  deleted  ftxim  your  acreage 
report 


(h)  Late  planting  provisions  are  not 
available  under  these  crop  provisions. 

•  •        •        •        • 

16.  Section  457.108  is  amended  by 
revising  paragraph  1(1)  of  the  Sunflower 
Seed  Crop  Provisions  to  read  as  follows: 

§  467.1 08    Sunflower  seed  crop  Insurance 
provisions. 

•  •        *        *        • 

V 

1.  Definitions 


(1)  Prevented  planting — Inability  to  plant 
the  insured  crop  with  proper  equipment  by 
the  final  planting  date  designated  in  the 
Special  ['revisions  for  the  insured  crop  in  the 
county  or  the  end  of  the  late  planting  period. 
You  must  have  been  unable  to  plant  the 
insured  crop  due  to  an  insured  cause  of  loss 
that  has  prevented  the  majority  of  producers 
in  the  surrounding  area  horn  planting  the 
same  crop. 
***** 

17.  Section  457.108  is  amended  by 
revising  paragraphs  13(a)(3),  13(b).  and 
13(d)  to  read  as  follows: 

,***** 

13.  Late  Planting  and  Prevented  Planting 

(a)*  •  • 

(3)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by: 

(i)  Fifty  percent  (0.50)  and  multiply  the 
result  by  the  50  acres  you  were  prevented 
from  planting,  if  the  acreage  is-eligible  for 
prevented  planting  coverage,  and  if  the 
acreage  is  left  idle  for  the  crop  year,  or  if  a 
cover  crop  is  planted  not  for  harvest 
Prevented  planting  compensation  hereunder 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 

(ii)  Twenty-five  percent  (0.25)  and 
multiply  the  result  by  the  50  acres  you  were 
prevented  from  planting,  if  the  acreage  is 
eligible  for  prevented  planting  coverage,  and 
if  you  elect  to  plant  a  substitute  crop  for 
harvest  after  the  10th  day  following  the  final 
planting  date  for  the  insured  crop.  (This 
subparagraph  (ii)  is  not  applicable,  and 
prevented  planting  coverage  is  not  available 
hereunder,  if  you  elected  the  Catastrophic 
Rislt  Protection  Endorsement  or  you  elected 
to  exclude  prevented  planting  coverage  when 
a  substitute  crop  is  planted  (see  subsection 
13(d)(l)(iii))). 

The  total  of  the  three  calculations  will  be 
the  production  guarantee  for  the  unit.  Your  - 
premium  will  be  based  on  the  result  of 
multiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
150  acres  in  the  unit 

(b)  If  you  were  prevented  from  planting, 
you  must  provide  written  notice  to  us  not 
later  than  the  acreage  reporting  date . 
***** 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Period) 

(1)  If  you  were  prevented  from  planting 
simflowers  (see  subsection  1(1)),  you  may 
elect: 

(i)  To  plant  sunflower  seed  during  the  late 
planting  period.  The  production  guarantee, 
for  such  acreage  will  be  determined  in    / 
accordance  with  paragraph  13(c)(1); 
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(ii)  Not  to  plant  thif  acreagB  to  any  crop 
except  a  cover  crop  npt  for  harvest  You  may 
alao  elect  to  plant  the  insured  crop  after  the 
late  planting  period.  In  either  case,  the 
procniction  guarantee  for  such  acreage  will  be 
fifty  percent  (50%)  of  the  production 
guvantee  far  timely  slanted  acres.  For 
example,  if  your  proquction  guarantee  ka 
timely  (Wanted  acrea^  is  900  pounds  per 
acre,  your  prevented  planting  production 
guarantee  wrould  be  460  pounds  per  acre  (900 
pounds  multiplied  by  0.50).  If  you  elect  to 
plant  the  insured  crop  after  the  late  planting 
period,  production  to  count  for  such  acreage 
will  be  determined  id  accordance  with 
subsections  12  (c)  through  (e):  or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in  which 


(A)  No  prevented  pilanting  production 
guarantee  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  tenth  day  following  the  final  planting 
date  for  the  insured  (Top;  or 

(B)  A  production  guarantee  equal  to 
twent]^five  percent  (t5%)  of  the  production 
guarantee  fm  timely  planted  acres  will  be 
provided  for  such  acSeege,  if  the  substitute 
crop  is  planted  after  ^e  tenth  day  following 
the  final  planting  date  for  the  insured  crop. 
If  you  elected  the  Catastrophic  Risk 
Protection  Endorsement  or  excluded  this 
coverage,  and  plant  a  substitute  cn^,  no 
prevented  planting  coverage  will  be 
provided.  For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  900 
pounds  per  acre,  your  prevented  planting 
production  guarantee  would  be  225  pounds 
per  acre  (900  pounds  multiplied  by  0.25). 
You  may  elect  to  exclude  preventeid  planting 
coverage  when  a  substitute  crop  is  planted 
for  harvest  and  receive  a  reduction  in  the 
applicable  premium  tate.  If  you  wish  to 
exclude  this  coveragt,  you  must  so  indicate, 
on  or  before  the  sales  dosing  date,  on  your 
appUcation  or  on  a  form  approved  by  us. 
Your  election  to  exclude  this  coverage  will 
remain  in  effisct  fromi  year  to  year  unless  you 
notify  us  in  wfriting  on  our  form  by  the 
applicable  sales  closfeig  date  for  the  crop  year 
far  which  you  wish  to  include  this  coverage. 
All  acreage  of  the  cnf>  insured  under  this 
policy  %vill  be  subject  to  this  exclusion. 

(2)  Proof  may  be  required  that  you  had  the 
inputs  available  to  plant  and  produce  the 
intended  crop  with  the  expectation  of  at  least 
producing  the  production  guarantee. 

(3)  In  addition  to  t^e  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
($457.8).  the  insurance  period  for  prevented 
planting  coverage  begins: 

(i)  On  the  sales  cloaing  date  contained  in 
the  Special  Provisions  for  the  insured  crop  in 
the  coimty  for  the  crop  year  the  application 
for  insurance  is  accepted;  or 

(ii)  For  any  subsedient  crop  year,  on  the 
sales  closing  date  for  the  insmed  crop  in  the 
coimty  for  the  previous  crop  year,  provided 
'continuous  coverage  has  bc«n  in  effect  since 
that  date.  For  example:  If  you  make 
application  and  purchase  a  sunflower  seed 
crop  insurance  policy  for  the  1996  crop  year, 
prevented  planting  (sverage  will  begin  on 
the  1996  sales  closing  date  for  the  insured 
crop  in  the  county.  Ifthe  sunflower  seed 
coverage  remains  in  effect  for  the  1997  crop 


year  (is  not  terminated  or  cai>ceUed  during  or 
after  the  1996  crop  year,  except  the  policy 
may  have  been  cancelled  to  transfer  the 
policy  to  a  different  insurance  provider,  if 
there  is  no  lapse  in  coverage),  prevented 
planting  coverage  for  the  1997  crop  year 
oegan  on  the  1996  sales  closing  date. 

(4)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not  exceed  the 
total  eligible  acreage  on  all  Farm  Service 
Agency  (I^A)  Farm  Serial  Numbers  in  which 
you  have  a  share,  adjusted  for  any 
reconstitution  that  may  have  occurred  on  or 
before  the  sales  closing  date.  Eligible  acreage 
for  each  FSA  Farm  Serial  Number  is 
determined  as  follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
number  of  acres  that  may  be  planted  for  the 
crop  year,  the  acreage  eligible  for  prevented 
planting  coverage  will  not  exceed  the  total 
acreage  permitted  to  be  planted  to  the 
insured  crop. 

(ii)  If  you  do  not  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
nimiber  of  acres  that  may  be  planted,  and 
unless  we  agree  in  writing  on  or  before  the 
sales  closing  date,  eligible  acreage  will  not 
exceed  the  greater  of: 

(A)  The  FSA  base  acreage  for  the  insiued 
crop,  including  acres  that  could  be  flexed 
from  another  crop,  if  applicable; 

(B)  The  number  of  acres  planted  to 
simflower  seed  on  the  FSA  Farm  Serial 
Number  during  the  previous  crop  year,  or 

(C)  One  hundred  percent  (100%)  of  the 
simple  average  of  the  number  of  acres 
planted  to  sunflower  seed  during  the  crop 
years  that  you  certified  to  determine  your 
yield. 

(iii)  Acreage  intended  to  be  planted  under 
an  irrigated  practice  will  be  limited  to  the 
number  of  acres  for  which  you  had  adequate 
irrigation  fecilities  prior  to  the  insured  cause 
of  loss  which  prevented  you  from  planting. 

(iv)  Prevented  planting  coverage  will  not 
be  provided  for  any  acreage: 

(A)  That  does  not  constitute  at  least  20 
acres  or  20  percent  (20%)  of  the  acreage  in 
the  unit,  whichever  is  less  (Acreage  that  is 
less  than  20  acres  or  20  percent  of  the  acreage 
in  the  unit  will  be  prestmied  to  have  been 
intended  to  be  planted  to  the  insured  crop 
planted  in  the  unit,  unless  you  can  show  that 
you  had  the  inputs  available  before  the  final 
planting  date  to  plant  and  produce  another 
insured  crop  on  the  acreage); 

(B)  For  which  the  actuarial  table  does  not 
designate  a  premiimi  rate  unless  a  written 
agreement  designates  such  [wemium  rate; 

(C)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(D)  On  which  another  crop  is  prevented 
from  being  planted,  if  you  have  already 
received  a  prevented  planting  indemnity, 
guarantee  or  amount  of  insurance  for  the 
same  acreage  in  the  same  crop  year,  imless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has  a 
history  of  double-cropping  in  each  of  the  last 

^  four  years; 

(E)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  any  other  crop  is 


Elanted  and  fails,  or  is  planted  and 
arvested,  hayed  or  graizsd  on  the  same 
acreage  in  the  same  crop  year,  (other  than  a 
cover  crop  as  specified  in  paragraph  (a)(3Mi) 
of  this  section,  or  a  substitute  crop  allowed 
in  paragraph  (a)(3)(ii)  of  this  section),  imless 
you  iwovide  adequate  records  of  acreage  and 
proouction  showing  that  the  acreage  has  a 
history  of  double-cropping  in  each  of  the  last 
four  years; 

(F)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Protection  Endorsement  if 
you  plant  another  crop  fm-  harvest  on  any 
acreage  you  were  prevented  from  planting  in 
the  same  crop  year,  even  if  you  have  a  history 
of  double  cropping.  If  you  have  a 
Catastrophic  Risk  Protection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a  crop 
and  are  prevented  from  planting  another  crop 
on  the  same  acreage,  you  may  only  receive 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  for  the  crop  on  which 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  is  received;  or 

(G)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  have  remained  fellow  for  crop  rotation 
purposes. 

(v)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 
redurad  by  the  number  of  sunflower  acres 
timely  planted  and  late  planted.  For  example, 
assume  you  have  100  acres  eligible  for 
prevented  planting  coverage  in  which  you 
have  a  100  percent  (100%)  share.  The  acreage 
is  located  in  a  single  FSA  Farm  Serial 
Number  which  you  insure  as  two  separate 
optional  units  consisting  of  50  acres  each.  If 
you  planted  60  acres  of  sunflower  seed  on 
one  optional  unit  and  40  acres  of  sunflower 
seed  (Ml  the  second  optional  unit,  your 
prevented  planting  eligible  acreage  would  be 
reduced  to  zero  (i.e.,100  acres  eligible  for 
prevented  planting  coverage  minus  100  acres 
planted  equals  zero). 

(5)  In  accordance  with  the  provisions  of 
section  6  (Report  of  Acreage)  of  the  Basic 
Provisions  (§457.8),  you  must  report  by  imit 
any  insurable  acreage  that  you  were 
prevented  from  planting.  This  report  must  be 
submitted  on  or  before  Uie  acreage  reporting 
date.  For  the  purpose  of  determining  acreage 
eligible  for  a  prevented  planting  production 
guarantee  the  total  amount  of  prevented 
planting  and  planted  acres  cannot  exceed  the 
maximum  number  of  acres  eligible  for 
prevented  planting  coverage.  Any  acreage 
you  report  in  excess  of  the  number  of  acres 
eligible  for  prevented  planting  coverage,  or 
that  exceeds  the  number  of  eligible  acres 
physically  located  in  a  unit,  will  be  deleted 
from  your  acreage  report. 
•        *        •        *        • 

18.  Section  457.113  is  amended  by 
revising  paragraph  l(n)  of  the  Coarse 
Grains  Crop  Provisions  to  read  as 
follows: 

S457.113   Coarae graiiw crop Insunnoe 
provMons. 


1.  Definitions 

•        •        * 


•        • 
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(n)  Prevented  piontiiig— Inability  to  plant 
the  insured  crop  with  proper  equipment  by 
the  final  planting  date  designated  in  the 
Special  Provisions  for  the  insured  crop  in  the 
county  or  the  end  of  the  late  planting  period. 
You  must  have  been  unable  to  plant  the 
insured  crop  due  to  an  insured  cause  of  loss 
that  has  prevented  the  majority  of  producers 
in  the  surrounding  area  from  planting  the 
same  crop. 

•  •        •        *        • 

19.  Section  457.113  is  amended  by 
revising  paragraphs  13(a)(3),  13(b),  and 
13(d)  to  read  as  follows: 

*  •       *       •       • 

13.  Late  Planting  and  Prevented  Planting 

(a)*  •  • 

(3)  For  jsevented  planting  acreage, 
multiply  the  pex  acre  production  guarantee 
for  timely  planted  acreage  by: 

(i)  Fifty  percent  (0.50)  and  multiply  the 
result  by  the  50  acres  you  were  prevented 
from  planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  ifthe 
acreage  is  left  idle  for  the  crop  year,  or  if  a 
cover  crop  is  planted  not  for  harvest 
Prevented  planting  compensation  hereunder 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  graxed;  or 

(ii)  Twenty-five  percent  (0.25)  and 
multiply  the  result  t>y  the  SO  acres  you  were 
prevented  from  planting,  if  the  acreage  is 
eligible  for  prevented  planting  coverage,  and 
if  you  elect  to  plant  a  substitute  crop  for 
harvest  after  the  10th  day  following  the  final 
planting  date  far  the  insured  crop.  (This 
subparagraph  (ii)  is  not  applicable,  and 
prevented  planting  coverage  is  not  available 
hereunder,  if  you  elected  the  Catastrophic 
Risk  Protection  Endorsement  or  you  elected 
to  exclude  prevented  planting  coverage  when 
a  substitute  cn^  is  planted  (see  subsection 
13(dKlXiii)).) 

The  total  of  the  three  calculations  will  be 
the  production  guarantee  for  the  unit  Your 
pramium  will  be  based  on  the  result  of 
multiplying  the  per  acre  production 
guarantee  kx  timely  planted  acreage  by  the 
ISO  acres  in  the  unit. 

(b)  If  you  were  {wevented  from  planting, 
you  must  provide  written  notice  to  us  not 
later  than  the  acreage  reporting  date. 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Penriod). 

(1)  If  you  were  prevented  from  planting  the 
insured  crop  (see  subsection  l(n)),  you  may 
elect: 

(i)  To  plant  the  insured  crop  dining  the  late 
planting  period.  The  production  guarantee 
fxa  such  acreage  mil  oe  determined  in 
accordan<^  with  paragraph  13(cKl); 

(ii)  N(x  to  plant  this  acreage  to  any  crop 
except^  cover  crop  not  for  harvest  You  may 
alscielect  to  plant  the  insured  crop  after  the 
late  planting  period.  In  either  case,  the 
production  guarantee  but  such  acreage  will  be 
fifty  percent  (50%)  of  the  production 
guarantee  for  timely  planted  acres.  For 
example,  if  your  production  guarantee  for 
timely  planted  acreage  is  30  bushels  per  acre, 
your  prevented  planting  pnodi^on 
guarantee  would  be  15  bushels  per  acre  (30 
bushels  multiplied  try  0.50).  If  you  elect  to 


plant  the  insured  crop  after  the  late  planting 
period,  production  to  count  for  such  acreage 
will  be  determined  in  accordance  with 
subsections  12(c)  through  (g);  or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  sulMtitute  crop  for  harvest,  in  which 
case: 

(A)  No  prevented  planting  production 
guarantee  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  ot  before 
the  tenth  day  following  the  final  planting 
date  for  the  insured  crop;  or 

(B)  A  production  guarantee  equal  to 
twenty-five  percent  (25%)  of  the  production 
guarantee  for  timely  planted  acres  will  be 
provided  for  such  acreage,  if  the  substitute 
crop  is  planted  after  the  tenth  day  following 
the  final  planting  date  for  the  insured  crop. 
If  you  elected  the  Catastrophic  Risk 
Protection  Endorsement  or  excluded  this 
coverage,  and  plant  a  substitute  crop,  no 
prevented  planting  coverage  will  be 
provided.  For  example,  if  jrour  production 
guarantee  for  timely  planted  acreage  is  30 
bushels  per  acre,  your  prevented  planting 
production  guarantee  would  be  7.5  bushels 
per  acre  (30  bushels  multiplied  by  0.25).  You 
may  elect  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  planted 
for  harvest  and  receive  a  reduction  in  the 
applicable  premium  rate.  If  you  wish  to 
exclude  this  coverage,  you  must  so  indicate, 
on  or  before  the  sales  closing  date,  on  your 
application  or  on  a  form  approved  by  us. 
Your  election  to  exclude  this  coverage  will     i 
r«nain  in  effect  from  year  to  year  unless  you 
notify  us  in  writing  on  our  form  by  the 
applicable  sales  closing  date  for  the  crop  year 
for  which  you  wish  to  include  this  coverage. 
All  acreage  of  the  crop  insured  under  this 
policy  will  be  subject  to  this  exclusion. 

(2)  Proof  may  be  required  that  you  had  the 
inputs  available  to  plant  and  produce  the 
intended  crop  with  the  expectation  of  at  least 
producing  the  production  guarantee. 

(3)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Common  Crop 
Insurance  Policy  ($  457.8),  the  insurance 
period  for  prevented  planting  coverage 
begins: 

(i)  On  the  sales  closing  date  contained  in 
the  Special  Provisions  for  the  insured  crop  in 
the  county  for  the  crop  year  the  application 
for  insurance  is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on  the 
sales  closing  date  for  the  insured  crop  in  the 
county  for  the  i»evious  crop  year,  provided 
continuous  coverage  has  been  in  effect  since 
that  date.  For  example;  If  you  make 
application  and  purchase  insurance  for  corn 
for  the  1996  crop  year,  prevented  planting 
coverage  will  b^n  on  the  1996  sales  closing 
date  for  com  in  the  county.  If  the  com 
coverage  remains  in  effect  for  the  1997  crop 
year  (is  not  terminated  or  canceled  during  or 
after  the  1996  crop  year,  except  the  policy 
may  have  been  canceled  to  transfer  the  policy 
to  a  different  insurance  provider,  if  there  is 
no  lapse  in  coverage),  prevented  planting 
coverage  for  the  1997  crop  year  began  on  the 
1996  sales  closing  date. 

(4)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not  exceed  the 
total  eligible  acreage  on  all  Firm  Service 
Agency  (FSA)  Farm  Serial  Numbers  in  which 
you  have  a  share,  adjusted  for  any 


reconstitution  that  may  have  occurred  on  or 
before  the  sales  closing  date.  Eligible  acreage 
for  each  FSA  Farm  Serial  Number  is 
determined  as  follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
number  of  acres  that  may  be  planted  for  the 
crop  year,  the  acreage  eUgible  for  prevented 
planting  coverage  will  not  exceed  the  total 
acreage  permitted  to  be  planted  to  the 
insured  crop. 

(ii)  If  you  do  not  participate  in  any  program 
administered  by  the  Unit^  States 
Department  of  Amiculture  that  limits  the 
number  of  acres  that  may  be  planted,  and 
unless  we  agree  in  writing  on  or  before  the 
sales  closing  date,  eligible  acreage  will  not 
exceed  the  greater  of: 

(A)  The  FSA  base  acreage  for  the  Insured 
crop,  including  acres  that  could  be  flexed 
from  another  crop,  if  applicable; 

(B)  The  number  of  acres  planted  to  the 
insured  crop  on  the  FSA  Farm  Serial  Number 
during  the  previous  crop  year,  or 

(C)  One  hundred  percent  (100%)  of  the 
simple  average  of  the  number  of  acres 
planted  to  the  insured  crop  during  the  crop 
yean  that  you  certified  to  determine  your 
yield. 

(iii)  Acreage  intended  to  t>e  planted  under 
an  irrigated  practice  will  be  limited  to  the 
number  of  acres  for  which  you  had  adequate 
irrigation  facilities  prior  to  the  insured  cause 
of  loss  which  prevented  you  from  planting. 

(iv)  Prevented  planting  coverage  will  not 
be  provided  for  any  acreage: 

(A)  That  does  not  constitute  at  least  20 
acres  or  20  percent  (20%)  of  the  acreage  in 
the  unit,  whichever  is  less  (Acreage  that  is 
less  than  20  acres  or  20  percent  ofthe  acreage 
in  the  unit  will  be  presumed  to  have  been 
intended  to  be  planted  to  the  insured  crop 
planted  in  the  unit  unless  you  can  show  that 
you  had  the  inputs  available  before  the  final 
planting  date  to  plant  and  produce  another 
insured  crop  on  the  acreage): 

(B)  For  which  the  actuarial  table  does  not 
designate  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate; 

(C)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(D)  On  which  another  crop  is  prevented 
from  being  planted,  if  you  have  already 
received  a  prevented  planting  indemnity, 
guarantee  or  amount  of  insurance  for  the 
same  acreage  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  has  a 
history  of  double-cropping  in  each  of  the  last 
four  yean; 

(E)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  any  other  crop  is 
planted  and  feils,  or  is  planted  and 
harvested,  hayed  or  grazed  on  the  same 
acreage  in  the  same  crop  year,  (other  than  a 
cover  crop  as  specified  in  paragraph  (a)(3)(i) 
of  this  section,  or  a  substitute  crop  allowed 
in  paragraph  (8)(3)(ii)  of  this  section),  unless 
you  provide  adequate  records  of  acreage  and 

Eroduction  showing  that  the  acreage  has  a 
istory  of  double-cropping  in  each  of  the  last 
four  yean; 

^   (F)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Protection  Endorsement  if 
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you  plant  another  crop  lor  harvest  on  any 
acreage  you  vrare  prevented  from  planting  in 
the  same  crop  year,  even  if  you  have  a  history 
of  double  cropping.  If  ypu  have  a 
Catastrophic  Risk  Protection  Endoiaement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  o(  insurance  fior  a  crop 
and  are  prevented  fromj  planting  another  crop 
on  the  same  acreage,  you  may  only  receive 
the  prevented  planting  Indemnity,  guarantee, 
or  amount  of  Insuiance^r  the  crop  on  wrfiich 
the  prevented  planting  Indemnity,  guarantee, 
or  amount  of  insurancetis  received:  or 

(G)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  have  remained  £kllow  for  crop  rotation 
purposes. 

(v)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  imits  wiH  be  combined  and  be 
reduced  by  the  number  of  acres  of  the 
insured  crop  timely  planted  and  late  planted. 
For  example,  assxmie  you  have  100  acres 
eligible  tot  prevented  panting  coverage  in 
which  you  have  a  100  {percent  (100%)  share. 
The  acreage  is  located  ic  a  single  FSA  Farm 
Serial  Number  which  you  insure  as  two 
separate  optional  units  consisting  of  50  acres 
each.  If  you  planted  60  acres  of  the  insured 
crop  on  one  optional  utit  and  40  acres  of  the 
instired  crop  on  the  seoond  optional  unit, 
your  prevented  planting  eligible  acreage 
would  be  reduced  to  i^  (i.e.,100  acres 
eligible-for  prevented  planting  coverage 
minus  100  acre^  planted  equals  zero). 

(5)  In  accordance  wit|i  the  provisions  of 
section  6  (Report  of  Acfeage)  of  the  Common 
Crop  Insurance  Policy  ($457.8),  you  must 
report  by  unit  any  insu^ble  acreage  that  }n>u 
were  prevented  from  planting.  This  report 
must  be  submitted  on  or  before  the  acreage 
reporting  date.  For  the  purpose  of 
determining  acreage  el^ble  for  a  prevented 
planting  production  guarantee  the  total 
amount  of  prevented  planting  and  planted 
acres  cannot  exceed  th^  maximum  nimiber  of 
acres  eligible  for  prevented  planting 
coverage.  Any  acreage  you  report  in  excess  of 
the  number  of  acres  eligible  br  prevented 
planting  coverage,  or  that  exceeds  the 
niunber  of  eligible  acres  physically  located  in 
a  unit,  wnll  be  deleted  from  your  acreage 
report 

Done  in  Washington!  DC,  on  November  27, 


1995. 


D.  Ackeman 


n 


Manager,  Federal  Cropf\Insumnce 

Corporation. 
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DEPARTMBIT  OF  TRANSPORTATION 
Federal  Aviation  Administiation 
14CFRP«rt23 

[Dodvt  No.  129CE.  Special  Condition  23- 
ACE-M] 

SpacW  CondMofia;  Beech  Modeia  200, 
2000, 200CT,  200T,  B200,  B200C. 
B200CT,  B200T,  300. 300LW.  8300.  and 
BdOOCAIrplanaa 

AQENCV:  Federal  Aviation 
AdministratJon  (FAA),  DOT. 

ACTION:  Final  special  omditions:  request 
for  comments.  | 

summary:  These  special  conditions  are 
issued  for  the  Beech  Models  200,  200C. 
200CT,  20(rr,  B20O,  B2OOC.  B200CT. 
B200T,  300, 300LW.  B300.  and  B300C 
airplanes  modified  by  Elliott  Aviation 
Technical  Products  Development.  Inc., 
Molina,  Illinois.  These  airplanes  will 
have  novel  and  unusual  design  feattues 
when  compared  to  the  state  of 
technology  envisaged  in  the  applicable 
airworthiness  standards.  These  novel 
and  unusual  design  features  include  the 
installation  of  electronic  displays  for 
which  the  applicable  regulations  do  not 
contain  adequate  or  appropriate 
airworthiness  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 

DATES:  The  effective  date  of  these 
special  conditions  is  December  7, 1995. 
Comments  must  be  received  on  or 
before  January  8, 1996. 

ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Assistant 
Chief  Counsel,  ACE-7.  Attention:  Rules 
Docket  Cleii,  Docket  No.  129CE,  Room 
1558, 601  East  12th  Street,  Kansas  Qty, 
Missouri  64106.  All  comments  must  be 
marked:  Docket  No.  129CE.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 

FOR  FURTHER  mFORMATION  CONTACT: 
Ervin  Dvorak,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  Qty,  Missouri  64106;  telephone 
(816)  426-6941. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affacting  flight  safety,  and,  tnus,  was  not 
precedftd  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  these  special  conditions. 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commtmications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
commtmications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  ndes  docket  for  examination  by 
interested-parties,  both  before  and  after 
the  closing  date  for  comments.  A  report 
sununarizing  each  substantive  public 
contact  with  FAA  persoimel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments, 
submitted  in  response  to  this  request, 
n '  ust  include  a  self-addressed  and 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  129CE."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  September  7, 1995,  Elliott 
Aviation  Technical  Products 
Development,  Inc.,  P.O.  Box  100,  Quad 
City  Airport,  Molina,  IL  61266-0100, 
made  an  application  to  the  FAA  iot  a 
supplemental  type  certificate  (STC)  for 
the  Beech  Models  200,  200C.  200CT, 
200T,  B200,  B200C,  B200CT,  B200T, 
300.  300LW,  B300.  and  B300C 
airplanes.  The  proposed  modification 
incorporates  a  novel  or  imusual  design 
feature,  such  as  digital  avionics 
consisting  of  an  electronic  flight 
instrument  system  (EFIS),  that  is 
vulnerable  to  HIRF  external  to  the 
airplane. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Beech  Models  200,  200C,  200CT.  200T, 
B200,  B200C,  B200CT,  B200T,  300, 
300LW,  B300,  and  B300C  airplanes  is 
given  in  Type  Certification  Data  Sheet 
No.  A24CE  plus  tiie  following:  §  23.1301 
of  Amendment  23-20;  §§23.1309, 
23.1311,  and  23.1321  of  Amendment 
23-41;  and  §  23.1322  of  Amendment 
23—43;  exemptions,  if  any;  and  the 
special  conditions  adopted  by  this 
rulemaking  action. 
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Discitssion 

The  FAA  may  issue  and  amend 
special  conditioiu,  as  necessary,  as  part 
of  the  type  certification  basis  if  the 
Adminisbator  finds  that  the 
airworthiness  standards,  designated 
according  to  §  21.101(b),  do  not  contain 
adequate  or  appropriate  safiety  standards 
because  of  novel  or  unusual  design 
features  of  an  airplane.  Special 
conditions  are  prescribed  imder  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations.  Special  conditions 
are  normally  issued  according  to 
§  11.49,  after  public  notice,  as  required 
by  §§  11.28  and  11.29(b),  effective 
October  14, 1980,  and  become  a  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Elliott  Aviation  Technical  Products 
Development,  Inc.,  plans  to  incorporate 
certain  novel  and  imusual  design 
features  into  an  airplane  for  which  the 
airworthiness  standards  do  not  contain 
adequate  or  appropriate  safety  standards 
for  protection  fiom  the  effects  of  HIRF. 
These  featiu«s  include  electronic 
systems,  which  are  susceptible  to  the 
HIRF  environment,  that  were  not 
envisaged  by  the  existing  regulations  for 
this  type  of  aiiplane. 

Protection  of  Systems  from  High 
Intensity  Radiated  Fields  (HIRF):  Recent 
advances  in  technology  have  given  rise 
to  the  application  in  aircraft  designs  of 
advanced  electrical  and  electronic 
systems  that  perform  functions  required 
for  continued  safe  flight  and  landing. 
£>ue  to  the  use  of  sensitive  solid  state 
advanced  components  in  analog,^nd 
digital  electronics  circuits,  these 
advanced  systems  are  readily  responsive 
to  the  transient  effects  of  induced 
electrical  ourent  and  voltage  caused  by 
the  HIRF.  The  HIRF  can  degrade 
electronic  systems  performance  by 
damaging  components  or  upsetting 
system  functions. 

Furthermore,  the  HIRF  environment 
has  imdergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concenung  the  effectiveness  of  airfi«me 
shielding  for  HIRF.  Furthermore, 
couphng  to  cockpit-installed  equipment 
through  the  cockpit  window  apertvues  is 
imdefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  enviroiunent 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 


systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
required  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  gi systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical.and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 

Field  SiRENOtH  Volts/Meter 


Frequency 

Peak 

Average 

10-100  KHz 

50 
60 
70 

50 

100-500  

60 

500-2000 

70 

2-30  MHz 

200 

200 

30-70  

30 

30 

70-100  

30 

30 

100-200  

150 
70 

33 

200-400 

70 

400-700 

4020 

935 

700-1000  

1700 
5000 

170 

1-2  GHz  

990 

2-^ 

6680 

840 

6850 

310 

6-8 

3600 

670 

8-12 

3500 

1270 

12-18  

3500 

360 

18-40 

2100 

750 

or, 

(2)  The  appUcant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimimi  threat  of  100  volts  per 
meter,  peak  electrical  field  strength, 
from  10  KHz  to  18  GHz.  When  using 
this  test  to  show  compliance  with  the 
HIRF  requirements,  no  credit  is  given 
for  signal  attenuation  due  to 
installation.  A  preliminary  hazard 
analysis  must  be  performed  by  the 
applicant,  for  approval  by  the  FAA,  to 


identify  electrical  and/or  electronic 
systems  that  perform  critical  functions. 
TTie  term  "critical"  means  those 
functions  whose  failure  would 
contribute  to,  or  cause,  a  failure 
condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  Since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Conclusion 

In  view  of  the  design  features 
discussed  for  the  Beech  Models  200, 
200C,  200CT,  200T,  B200,  B200C. 
B200CT.  B200T,  300,  300LW,  B300,  and 
B300C  airplanes,  the  following  special 
conditions  are  issued.  This  action  is  not 
a  rule  of  general  appUcability  and 
affects  only  those  applicants  who  apply 
to  the  FAA  for  approval  of  these  features 
on  these  airplanes. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  rulemaking  actions.  For 
example,  the  Domier  228-200  (53  FR 
14782,  April  26, 1988),  the  Cessna 
Model  525  (56  FR  49396.  September  30, 
1991),  and  the  Beech  Models  200,  A200, 
and  B200  airplanes  (57  FR  1220,  January 
13, 1992).  It  is  imlikely  that  additional 
pubUc  comment  would  result  in  any 
significant  change  from  those  special 
conditions  already  issued.  For  these 
reasons,  and  because  a  delay  would 
significantly  affiect  the  applicant's 
installation  of  the  system  and 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  without  notice. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  publication 
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in  the  Federal  ReglMer.  However,  as 
previously  indicated,  interested  persons 
are  invited  to  comiaent  on  these  special 
conditions  if  they  so  desire. 

List  <rf  Subjects  in  i4  CFR  Part  23 

Aircraft,  Aviatioi^  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  Is  as  follows: 

Autiiority:  49  USC  106(g),  40113, 44701, 
44702.  and  44704;  14  CFR  21.16  and  21.101; 
and  14  ant  11.28  and  11.49. 

Adoption  of  Special  Conditions 

Accordingly,  puiauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  fpr  the  modified 
Beech  Models  200, 200C.  200CT.  200T. 
B200,  B200C.  B200CT,  B200T,  300, 
300LW.  B300.  and  9300C  airplanes: 

1.  Protection  of  Electrical  and 
Electronic  Systems'froin  High  Intensity 
Radiated  Fields  (HJRF).  Each  system 
that  performs  critictd  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabiUties 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  afiiacted 
when  the  airplane  |s  exposed  to  high 
intensity  radiated  eilectromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  follbwing  definition 
applies:  j 

Critical  Function^:  Functions  whose 
failure  would  contribute  to,  or  cause,  a 
failiue  condition  that  would  prevent  the 
continued  safe  fligkt  and  landing  of  the 
airplane.  : 

Issued  in  Kansas  City,  Missouri  on 
November  28. 1995. 

Henry  A.  Aimstnmg,| 

Acting  Manager,  Smtjl  Airplane  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc  95-29869  Fled  12-6-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  19. 2|4, 146  and  151 
[T.O.05-M] 

Technical  Amendifients  to  the 
Customs  Regulations 

AQENCY:  U.S.  Customs  Service, 
Department  of  the  treasury. 
action:  Final  rule. 


SUMMARY:  This  document  makes  various 
minor  technical  ctimges  and  corrections 


to  the  Ciistoms  Regulations,  in 
accordance  with  Customs  policy  of 
periodically  reviewing  its  regulations  to 
ensure  that  they  are  current. 
EFFECTIVE  DATE:  December  7, 1995. 
FOR  FURTHER  INFORMATION  COffTACT:  For 
part  151:  William  Kotlowy,  Cargo 
Control,  (202-927-1364). 

For  parts  19,  24  and  146:  Marcus 
Sircus,  Trade  Compliance,  (202-927- 
0510). 

SUPPL£MENTARY  INFORMATION: 

Background 

The  technical  amendments 
'  summarized  bfelow  are  made  with 
respect  to  parts  19,  24, 146  and  151, 
Customs  Regulations  (19  CFR  parts  19, 
24, 146  and  151). 

Discussion  of  Changes 

1.  The  warehouse  fee  suspension 
authorized  in  §  9501  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (19 
U.S.C.  58c(e)(6)(C)(ii))  is  recognized  by 
eliminating  the  references  to  this  fee 
contained  in  §§  19.2(a),  19.3(a),  19.17(a) 
and  24.2lCb)(2),  Customs  Regulations 
(19  CFR  19.2(a),  19.3(a).  19.17(a)  and      ' 
24.21(b)(2)).  It  is  noted  that  §  19.5, 
which  provided  for  the  assessment  of  a 
fee  to  establish,  alter  or  relocate  a 
bonded  warehouse,  and  for  an  annual 
operation  fee  with  respect  thereto,  was 
previously  removed  bam  the  Customs 
Regulations  (see  T.D.  92-81,  57  FR 
37692,  37697  (August  20. 1992)  and  60 
FR  42431  (August  16, 1995)). 

2.  Fiuthermore,  the  foreign  trade  zone 
fee  suspension  also  authorized  in 
section  9501  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (see  19 
U.S.C.  58c(e)(6)(C)(i))  is  acknowledged 
by  removing  and  reserving  §  146.5, 
Customs  Regulations  (19  CFR  146.5), 
which  required  the  assessment  of  an 
activation  fee  and  an  annual  fee  in 
relation  to  a  zone.  In  addition,  the 
references  to  this  fee  appearing  in 

§§  146.6(b)(1),  146.7(a)  and  (b),  and 
146.82(a)(6)  are  likewise  deleted,  with 
these  provisions  being  amended  as 
appropriate. 

3.a.  Generally,  imported  merchandise 
may  not  be  opened,  examined  or 
inspected  until  it  has  been  entered 
under  some  form  of  entry  for 
consumption  or  warehouse.  Exceptions 
to  this  general  requirement  are  set  forth 
in  §  151.4,  Customs  Regulations  (19  CFR 
151.4). 

In  particular,  §  151.4(c)(2),  imder  the 
conditions  prescribed  therein,  permits 
an  operation  not  amounting  to  a 
manufactiue  to  be  performed  in 
coimection  with  imported  merchandise 
entered  or  withdrawn  for  transportation 
under  bond  or  for  exportation,  provided 


that  the  permitted  operation  is  approved 
by  both  the  appUcable  Customs  field 
office  and  the  Commissioner  of 
Customs.  Customs  has  since  decided, 
however,  that  this  approval  authority 
may  simply  remain  at  the  field  office 
level.  To  implement  this  change  of 
poUcy,  §  151.4(c)(2)  is  amended  by 
removing  the  reference  to  the 
Commissioner  of  Customs.  By 
simplifying  the  approval  procedure  as 
described,  this  amendment  confers  a 
benefit  upon  both  the  importing  public 
as  well  as  Ciistoms  itself. 

3.b.  Section  151.5(c)  requires  that  the 
Government  be  reimbursed  for  the 
compensation  and  other  expenses  of  the 
Customs  officer  who  must  supervise  a 
permitted  operation  imder  §  151.4(b) 
and  (c).  It  is  stated  that  such 
compensation  would  be  computed  in 
accordance  with  §  19.5(b),  Customs 
Regulations  (19  CFR  19.5(b)).  However, 
pursuant  to  T.D.  82-204,  47  FR  49355, 
49365,  49374-49375  (November  1, 
1982),  the  procedure  for  computing  the 
charges  for  reimbursable  Customs 
services  then  contained  in  §  19.5, 
including  the  compensation  of  Customs 
officers  as  detailed  in  §  19.5(b),  was 
transferred  to  §  24.17(d)  of  the  Customs 
Regulations  (19  CFR  24.17(d)).  See  also 
the  Notice  of  Proposed  Rulemaking  in 
this  matter,  47  FR  9225,  9231  (March  4, 
1982).  (As  previously  noted,  §  19.5,  due 
to  the  warehouse  fee  suspension,  was 
later  removed  from  the  Customs 
Regulations  in  its  entirety.) 

Accordingly,  §  151.5(c]  is  amended  by 
removing  the  reference  to  "§  19.5(b)" 
and  inserting  in  place  thereof  a 
reference  to  "§  24.17(d)". 

Inapplicability  of  Public  Notice  and 
Comment  and  Delayed  Effective  Date 
Requirements,  the  Regulatory 
Flexibility  Act,  and  Executive  Order 
12866 

Because  the  amendments  merely 
conform  to  existing  law  or  regulation,  or 
simplify  an  administrative  procedure 
resulting  in  a  benefit  to  the  importing 
public  as  noted  above,  notice  and  pubUc 
procedure  in  this  case  are  inapplicable 
and  unnecessary  pursuant  to  5  U.S.C. 
553(b)(B),  and,  piu«uant  to  5  U.S.C. 
553(d)(3),  a  delayed  effective  date  is  not 
required.  Since  this  dociunent  is  not 
subject  to  the  aforesaid  requirements  of 
5  U.S.C.  553,  it  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Nor  do  these 
amendments  result  in  a  "significant 
regulatory  action"  under  E.0. 12866. 

Drafting  Information:  The  principal  author 
of  this  document  was  Russell  Berger, 
Regulations  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 
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ListofSubiects 

19  CFR  Part  19 

Customs  duties  and  inspection. 
Imports,  Exports,  Warehouses. 

19  CFR  Part  24 

Accoimting,  Canada,  Customs  duties 
and  inspection,  Financial  and 
accoimting  procedures.  Reporting  and 
recordkeeping  requirements.  Trade 
agreements.  User  fees. 

19  CFR  Part  146 

Customs  duties  and  inspection, 
Exports,  Foreign  trade  zones.  Imports, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Port  151 

Examination,  Sampling  and  testing  of 
merchandise. 

Amendments  to  the  Regulations 

Parts  19.  24. 146  and  151.  Customs 
Regulations  (19  CFR  parts  19.  24. 146 
and  151),  are  amended  as  set  forth 
below. 

PART  19— CUSTOMS  WAREHOUSES, 
CONTAINER  STATIONS  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  gen«al  authority  citation  for 
part  19  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C  66, 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624; 


S19.2   (Amended) 

2.  Section  19.2(a)  is  amended  by 
removing  its  second  sentence  and  its 
last  sentence. 

f19^    [Amended] 

3.  Section  19.3(a)  is  amended  by 
removing  its  last  sentence. 

f19.3    [Amended] 

4.  Section  19.17(a)  is  amended  by 
removing  the  phrasef ",  accompaiped  by 
the  fee  to  establish  a  warehouse  as 
prescribed  by  §  19.5". 

PART  24-CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  authority  citation  for 
part  24  continues  to  read  as  follows: 

Anthority:  5  U.S.C.  301;  19  U.S.C.  58a-58c, 
66,  261,  267, 1202  (General  Note  20, 
Harmonized  Tariff  Schedule  of  the  United 
States  (HTSUS)),  1450, 1624;  31  U.S.C.  9701, 
unless  otherwise  noted.  . 


124.21    [Amended] 

2.  Section  24.21(b)(2)  is  removed  and 
reserved. 

I^ART  146— FOREIGN  TRADE  ZONES 

1.  The  general  authority  citation  for 
part  146  continues  to  read  as  follows, 
and  the  specific  authority  for  §  146.5  is 
removed: 

Authority:  19  U.S.C.  66,  81a-81u,  1202 
(General  Note  20,  Hamionized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1623, 1624. 

f  146.5   [Amende^ 

§146.6    [Amended]  r 

2.  Sections  146.5  and  146.6(b)(1)  are 
removed  and  reserved. 

f  146.7    [Amended]  < 

3.  Section  146.7(a)  is  amended  by 
removing  from  its  second  sentence  the 
phrase,  '-'the  fee  required  in  §  146.5 
and". 

4.  Section  146.7(b)  is  amended  by 
removing  its  last  senteiice. 

{146.82    [Amended]  I 

5.  Section  146.82(a)(6)  is  removed  and 
reserved. 

PART  151— EXAMINATION.  SAMPUNG 
AND  TESTING  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
part  151,  and  the  specific  authority  for 
subpart  A,  continue  to  read  as  follows: 

Authority:  19  U.S.C  66, 1202  (General 
Notes  20  and  21,  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)),  1624.  Subpart 
A  also  issued  under  19  U.S.C  1499.  *  *  * 


f  151.4    [Amended]  N, 

2.  Section  151.4(c)(2)  is  amended  by 
removing  the  word  "both",  and  by 
removing  the  phrase  "and  the 
Commissioner  of  Customs",  where 
appearing  therein. 

S  151.5    [Amended] 

3.  Section  151.5(c)  is  amended  by 
removing  the  reference  to  "§  19.5(b)", 
and  by  adding  in  place  thereof, 

"§  24.17(d)". 
George  J.  Weise, 
Commissioner  of  Customs. 

Approved:  November  6, 1995. 
Dennis  M.  O'Couiell, 
Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 
(FR  Doc.  95-29844  Filed  12-6-95;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Offlce  of  ttM  Attorney  General 

28  CFR  Part  60 

[AQ  Order  No.  2000-»51 

Authorization  of  Federal  Law 
Enforcement  Offlcers  to  Request  ttte 
Issuance  of  a  Search  Warrant 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

8UMMARY:  Rule  41(h)  of  the  Federal 
Rules  of  Criminal  Procedure  authorizes 
the  Attorney  General  to  designate 
categories  of  federal  law  enforcement 
officers  who  may  request  the  issuance  of 
search  warrants.  This  rule  adds  special 
agents  to  the  Office  of  Investigations  of 
the  Office  of  Inspector  General  of  the 
newly  created  Social  Administration  to 
the  list  of  federal  law  enforcement 
agencies  and  officers  who  are 
authorized  to  request  the  issuance  of 
search  warrants  under  Rule  41 ,  Federal 
Rules  of  Criminal  Procedure.  This  rule 
also  adds  special  agents  of  the  Office  of 
Inspector  General  of  the  Department  of 
Health  and  Human  Services  to  the  list 
of  law  enforcement  officers  authorized 
to  request  the  issuance  of  a  search 
warrant. 

EFFECTIVE  DATE:  December  7, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  R.  Lord,  Acting  Chief,  or  Donald 
B.  Nicholson,  Attorney,  General 
Litigation  and  Legal  Advice  Section, 
Criminal  Division,  Department  of 
Justice,  Washington,  DC  20530  (202- 
514-1026)  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Previous 
authorizations  by  the  Attorney  General 
under  Rule  41(h)  were  made  by  Order 
No.  510-73  (38  FR  7244,  March  19, 
1973),  as  amended  by  Order  No.  521-73 
(38  FR  18389,  July  10, 19^3),  Order  No. 
826-79  (44  FR  21785,  April  12, 1979), 
-Order  No.  844-79  (44  FR  46459,  August 
8, 1979),  Order  No.  960-81  (46  FR 
52360,  October  27, 1981),  Order  No. 
1026-83  (48  FR  37377,  August  18, 
1983).  Order  No.  1137-86  (51  FR  22282, 
June  19, 1986),  Order  No.  1143-86  (51 
FR  26878,  July  28, 1986),  Order  No. 
1188-87  (52  FR  19137,  May  21,  1987), 
Order  No.  1327-89  (54  FR  9430,  March 
7, 1989),  and  Order  No.  1344-89  (54  FR 
20123,  May  10, 1989). 

The  Social  Security  Independence 
and  Program  Improvement  Act  of  1994, 
Public  Law  103-296,  removes  the  Social 
Security  Administration  (SSA)  from  its 
historical  position  as  a  component  of 
the  Department  of  Health  and  Human 
Services  (HHS),  and  estabhshes  SSA  as 
an  independent  agency  effective  March 


I 
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31. 1995.  The  Act  provides  that  there 
will  be  an  Inspector  General  in  SSA, 
appointed  in  acconlanoe  with  the 
Inspector  General  ^ct  of  1978,  as 
amended  (5  U.S.C:App.3).  Appropriate 
personnel  from  the  HHS  Office  of 
Inspector  General  transferred  to  SSA  to 
staff  the  new  OIG.  Ongoing 
investigations  pertaining  to  programs 
and  operations  of  SSA  also  were 
transferred.  <-         ; 

Since  1979,  the  Office  of  Inspector 
General  of  the  Depertment  of  Health  and 
Human  Services  has  been  designated  as 
among  the  agencies  with  law 
enforcement  officers  authorized  to 
request  the  issuance  of  search  warrants 
under  28  CFR  Parti60.  To  make  this 
authority  explicit,  this  rule  amends 
§  60.2  of  28  CFR  Part  60  by  designating 
special  agents  of  the  Office  of  Inspector 
General  of  the  fonaer  parent  agency,  the 
Department  of  Health  and  Human 
Services  ($  60.2(q)|.  and  adding  special 
agents  of  the  Office  of  Investigations  of 
the  Office  of  Inspector  General  of  the 
newly-created  Social  Seciuity 
Administration  (nfw  §  60.2(p)).  It  also 
adds  the  Office  of  Investigations  of  the 
Office  of  Inspector  General.  Social 
Security  Adnunisttation  as  new 
S  60.3(a)(18).  The  Office  of      . 
hivestigations.  Office  of  Inspector 
General,  Department  of  Health  and 
Human  Services  Will  continue  to  be 
separately  designated  in  §  60.3(a)(3). 

Because  the  material  contained  herein 
is  a  matter  of  Department  of  Justice 
practice  and  procedure,  the  provision  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553)  reqiiirlng  notice  of  proposed 
rulemaking,  opportxmity  for  public 
participation,  and  delay  in  effective  date 
is  inapplicable.  This  rule  has  been 
drafted  and  revievred  in  accordance 
with  section  1(b)  of  Executive  Order 
12866.  It  has  been  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  imder  section  3(f)  of  Executive 
Order  12866  and  eccordingly  this  rule 
has  not  been  revieiwed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Attorney  General  has  reviewed  this  rule 
and  by  approving  it  certifies  that  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  rule  will  not  have  a  substantial 
direct  impact  upon  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on 
distribution  of  poWer  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  tiat  this  rule  does  not 
have  sufficient  federalism  implications 
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to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subiects  in  28  CFR  Part  60 

Law  enforcement  officers,  Search 
warrants. 

By  virtue  of  the  authority  vested  in 
me  by  Rule  41(h)  of  the  Federal  Rules 
of  Criminal  Procedure.  Part  60  of 
Chapter  I  of  Title  28.  Code  of  Federal 
Regulations  is  hereby  amended  as 
follows: 

PART  eO-AUTHORIZATK>N  OF 
FEDERAL  LAW  ENFORCEMENT 
OFFICERS  TO  REQUEST  THE 
ISSUANCE  OF  A  SEARCH  WARRANT 

1.  The  authority  citation  for  Part  60  is 
revised  to  read  as  follows: 

Authority:  Rule  41(h),  Fed  R.  Crim.  P  (18 
U.S.C  appendix). 

2.  Section  60.2  is  amended  by  adding 
paragraphs  (p)  and  (q).  to  read  as 
follows: 

1602    Authorind  categories. 

•  •        *        •        • 

(p)  Any  special  agent  of  the  Office  of 
Inspector  General.  Social  Security 
Administration.  v 

(q)  Any  special  agent  of  the  Office  of 
Inspector  General,  Department  of  Health 
and  Human  Services. 

3.  Section  60.3  is  amended  by  adding 
a  new  paragraph  (a)(18)  to  read  as 
follows: 

160.3    Agandea  wMi  authorized 
pereonneL 

•  •        •       *       * 

(a)*  •  • 

(18)  Social  Seciuity  Administration, 
Office  of  Inspector  General 

•  *        •        •        • 

Dated:  November  28, 1995. 
{■net  Reno. 
A  ttomey  General. 

(PR  Doc.  9^29490  Filed  12-6-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offlc*  of  Surface  Mining  Raciamation 
and  Enforcement 

30  CFR  Part  917 
(KY-209] 

Kentucky  Regulatory  Program 

AQENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Kentucky  regulatory 


program  (hereinafter  referred  to  as  the 
"Kentucky  program"  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Kentucky  proposed 
revisions  to  the  Kentucky 
Administration  Regulations  (KAR) 
pertaining  to  outcrop  barrier  pillars  at 
405  KAR  16:010  and  405  KAR  18:010. 
The  amendment  is  intended  to  provide 
additional  safeguards  and  clarify 
ambiguities. 

EFFECTIVE  DATE:  December  7, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic.  Director,  Lexington 
Field  Office,  2675  Regency  Road, 
Lexington,  Kentucky  40503.  Telephone: 
(606) 233-2896. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  Submission  of  the  Proposed  Amendment  - 
m.  Director's  Findings 

IV.  Siunmary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  18, 1982  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  917.11. 917.13.  917.15.  917.16, 
and  917.17. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  August  2, 1994, 
(Administrative  Record  No.  KY-1305) 
Kentucky  submitted  a  proposed 
amendment  to  its  program  purauant  to 
SMCRA  at  its  own  initiative.  Kentucky 
is  reAdsing  405  KAR  16:010  pertaining  to 
siuface  mining  activities  affecting 
outcrop  barrier  pillars  and  405  KAR 
18:010  pertaining  to  underground 
mining  activities  affecting  outcrop 
barrier  pillars. 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  September 
6, 1994,  Federal  Register  (59  FR  46013), 
and  in  the  same  dociunent  opened  the 
public  comment  period  and  provided  an 
opportimity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
October  6, 1994. 

By  letter  dated  January  11, 1995 
(Administrative  Record  No.  KY-1332), 
Kentucky  proposed  additional  revisions 
to  405  KAR  16:010  and  405  KAR  18:010. 
Based  upon  the  additional  revisions  to 


the  proposed  program  amendment 
submitted  by  Kentucky,  OSM  reopened 
the  public  comment  period  in  the 
February  17, 1995,  Federal  Register  (60 
FR  9314)  and  provided  an  opportunity 
for  a  public  hearing  on  the  adequacy  of 
the  revised  amendment.  The  public 
comment  period  closed  on  March  20, 
1995. 

m.  Director's  Findings 

Set  forth  below,  purauant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes. 

A.  405  KAR  16:010— General 
Provisions/ Surface  Mines 

Kentucky  proposes  to  revise  405  KAR 
16:010  to  add  provisions  for  the 

!>rotection  of  immined  barriers  of  coal 
eft  by  underground  mining.  At  new 
section  (8),  Kentucky  is  prohibiting  the 
removal  of  coal  from  an  unmined  barrier 
of  coal  left  by  an  undergroimd  mine 
where  the  underground  workings  dip 
toward  and  approach  the  land  surfece, 
unless  the  Natural  Resources  and 
Environmental  Protection  Cabinet 
(Cabinet)  has  otherwise  approved  the 
removal.  The  Cabinet  shall  approve  the 
removal  if  all  other  applicable 
requirements  of  405  KAR  Chapters  7-24 
and  KRS  Chapter  350  are  met  and  at 
least  one  of  the  following  conditions  is 
met:  (a)  The  removal  will  not  adversely 
affect  the  stability  of  the  unmined 
barrier  of  coal;  (b)  the  removal  will 
completely  eliminate  or  significantly 
reduce  underground  workings;  (c)  the 
removal  will  eliminate  or  significantly 
reduce  an  existing  or  potential  threat  to 
the  health  or  safety  of  the  public 
resulting  bom  the  existing  underground 
workings;  (d)  the  removal  will  eliminate 
or  significantly  reduce  existing  or 
potential  adverse  impacts  to  the 
quantity  or  quality  of  ground  or  surface 
water  resulting  from  the  existing 
underground  workings;  or  (e)  the 
unmined  barrier  of  coal  is  not  necessary 
to  protect  the  health  or  safety  of  the 
public  or  to  protect  the  quantity  or 
quality  of  ground  or  surface  water. 

Kentucky's  intent  behind  this 
regulation  is  to  reduce  the  occurrences 
of  a  "blowout,"  which  is  a  rapid  release 
to  the  land  of  a  large  volume  of  water 
impoimded  in  underground  mine 
workings.  (Administrative  Record  No. 
KY-1305.)  While  there  is  no  Federal 
counterpart  to  the  Kentucky  regulation, 
the  regulation's  intent  is  not 
inconsistent  with  section  102  of  SMCRA 
which  established  SMCRA  to  protect. 


inter  alia,  society  and  the  environment 
fix>m  the  adverse  effects  of  surface  coal 
mining  operations.  Therefore,  the 
Director  finds  the  proposed  regulation  at 
405  KAR  16:010,  section  (8)  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

B.  405  KAR  18:010— General  Provisions/ 
Underground  Mines 

Kentucky  proposes  to  revise  405  KAR 
18:010  to  add  provisions  for  protection 
against  the  sudden  release  of  water 
acciunulated  in  underground  workings 
to  the  land  surface.  At  new  section  (6), 
Kentucky  is  requiring  that,  except  where 
surface  openings  are  approved  in  the 
permit,  an  immined  hairier  of  coal  shall 
be  left  where  the  underground  workings 
dip  toward  and  approadi  the  land 
surface.  The  Cabinet  shall  waive  this 
requirement  if  it  determines  that  the 
proposed  operation  meets  the  applicable 
requirements  of  405  KAR  Chapters  7-24 
and  KRS  350  and  either  of  the  following 
provisions:  (a)  The  applicant  has 
demonstrated  in  the  permit  application 
to  the  satisfaction  of  the  Cabinet,  based 
upon  the  geologic  and  hydrologic 
conditions  in  the  permit  area,  diat 
accumulation  of  water  in  the  under 
groimd  workings  cannot  be  reasonably 
expected  to  occur;  or  (b)  adequate 
measures  to  prevent  accumulation  of 
water  in  the  undergroimd  workings 
have  been  included  in  the  permit 
application  and  have  been  approved  by 
the  Cabinet.  Kentucky  is  also  requiring 
that  if  an  immined  barrier  of  coal  is 
required,  it  shall  be  of  sufficient  width 
to  prevent  failure  and  sudden  release  of 
lyater  accumulated  in  undei^ound 
workings  to  land  surface.  The  Cabinet 
may  determine,  on  a  case-by-case  basis, 
the  width  of  the  unmined  barrier  of 
coal.  The  width  shall  not  be  less  than 
that  given  by  the  formula:  W  =  50  +  H, 
where  W  is  the  minimum  width  in  feet 
and  H  is  the  maximum  hydrostatic  head 
in  feet  that  can  build  up  on  the  unmined 
barrier  of  coal.  The  Cabinet  may 
approve  a  width  less  than  the  minimum 
indicated  by  the  formula  if  the  applicant 
has  demonstrated  in  the  permit 
application  to  the  Cabinet's  satisfaction 
that  the  lesser  width  will  achieve  the 
purpose  of  this  regulation. 

While  there  is  no  direct  Federal 
counterpart  to  the  Kentucky  regulation, 
the  Director  finds  as  more  hilly  stated  in 
the  previous  finding  that  the  proposed 
regulation  at  section  (6)  of  18:010  to  not 
be  consistent  with  SMCRA  and  the 
Federal  regulations. 


IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  pubUc 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment  submitted  on  August  2, 
1994.  Because  no  one  requested  an 
opportunity  to  speak  at  a  public  hearing, 
no  hearing  was  held. 

The  Director  reopened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
revised  amendment  submitted  on 
January  11, 1995.  Because  no  one 
requested  an  opportunity  to  speak  at  a 
public  hearing,  no  hearing  was  held. 

One  public  comment  was  received. 
The  Kentucky  Resources  Council,  Inc. 
generally  supported  the  amendment  but 
recommended  that  the  outcrop  barrier 
width  potentially  be  increased  based  on 
site-specific  data  to  prevent  the 
discharge  of  water  through  any  existing 
fractures  and  bedding  planes  to  prevent 
surface  instability  and  slides.  The 
Director  notes  that  Kentucky  may 
determine,  on  a  case-by-case  basis,  the 
width  of  the  outcrop  barrier  needed  to 
prevent  the  discharge  of  water. 
Kentucky,  in  its  October  14. 1994, 
Statement  of  Consideration  stated  that 
the  width  may  be  potentially  increased 
if  Kentucky  deems  it  necessary. 

Federal  Agency  Comments  * 

Purauant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  submitted  on 
August  2, 1994,  and  revised  on  January 
11, 1995,  from  various  Federal  agencies 
with  an  actual  orpotential  interest  in 
the  Kentucky  program.  The  U.S. 
Department  of  the  Interior,  Fish  and 
Wildlife  Service  and  the  Bureau  of 
Mines,  and  the  U.S.  Department  of 
Agriculture,  Forest  Service,  concurred 
without  comment. 

The  U.S.  Department  of  the  Interior. 
Bureau  of  Land  Management, 
commented  that  leaving  outcrop  barriers 
in  place  serves  a  useful  purpose  but 
where  feasible,  drifts  should  be  located 
updip  to  prevent  drainage  from 
improperly  sealed  openings.  It  cited  a 
situation  in  West  Virginia  where  a 
blowout  occurred  which  created  acid 
mine  drainage.  Kentucky's  prbposed 
regulations  at  405  KAR  16:010  and 
18:010  both  require  that  before  an 
unmined  coal  barrier  is  removed,  the 
operation  must  meet  all  applicable 
requirements  of  405  KAR  Chapters  7- 
24.  Section  8(1)  of  405  KAR  18:060 
allows  gravity  discharges  of  water, 
except  for  those  drift  mines  subject  to 
section  8(2),  if  the  discharge  complies 
with  the  performance  standards  and  any 
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additional  KPIKS  oennit  requirements. 
Section  8(2)  of  405  KAR  18:060  Te|»ure8 
that  the  entries  and  accesses  of  drift 
mines  used  after  Mf  y  18, 1982,  must  be 
located  to  prevent  fay  gravity  discharge 
from  the  mine  when  it  is  located  in  acid 
or  inm  producing  cpal  seams.  Therefore. 
Kentiicky's  legulatitons  are  designed  to 
prevent  add  mine  drainage  from 
ocouring  in  the  situation  described  by 
the  commenter. 

The  U.S.  Departx|ent  of  Labor,  Mine 
Safety  and  Health  Administration 
(MSHA)  had  three  comments 
concerning  405  KAR  16:010  section  8. 
Its  first  comment  was  that  the  phrase 
"unmined  barrier  of  coal  left  by  an 
undexgroimd  mine"*  be  replaced  with 
"outcrop  bSSrrier"  to  add  specificity  to 
the  proposed  revisions.  It  was  also 
concerned  that  a  misinterpretation  of 
the  term  "immined:  barrier  of  coal  left  by 
an  undeigroimd  mikie"  could  mean  that 
barrier  pillars  could  be  left  in  place  as 
operations  retreat  ^m  mining  causing 
stress  in  the  overlying  strata.  Its  second 
comment  was  that  <he  method  of  mining 
be  specified.  Finally.  MSHA  was 
concerned  about  sijbsection  (2)(b)  of  405 
KAR  16:010  sectioil  8,  which  allows  the 
removal  of  the  barrier  if  the  removal 
will  completely  eliminate  or 
significantly  reduce  existing 
underground  workings.  It  was 
concerned  that  subsection  (2)(b)  could 
allow  the  removal  ^f  the  outcrop  barrier 
even  if  it  caused  th^  collapse  of  the 
overlying  strata.  It  recommended  that  if 
the  reinoval  of  the  barrier  is  done  by 
angering  or  highw^  mining  then  an 
adequate  amount  of  the  barrier  should 
be  left  in  place  to  sUppori  the  highwall 
during  mbiing  becaxise4he  overbxirden 
would  cave  in  after  the  barrier  was 
removed,  thereby  increasing  the  hazard 
of  highwall  collapsis  to  miners. 

In  response  to  the  first  comment,  the 
Director  finds  the  meaning  of  the  term 
"unmined  barrier  qf  coal  left  by  an 
underground  mine^'  sufficiently  clear 
fit>m  £e  context  of  its  use  in  the 
proposed  reg\ilation  because  it 
specifically  refers  to  those  imdergroimd 
workings  that  dip  toward  and  approach 
the  land  surface.  Ajlso  any  concern 
about  the  retention  of  barrier  pillars 
during  the  retreat  ^hase  of  mining  is 
misplaced.  The  reOioval  of  barrier 
pillars  during  the  eetreat  phase  of 
mining  occiirs  during  underground 
mining.  Chapter  19  applies  to  surface 
coal  mining  operations.  In  response  to 
the  second  commeiit,  the  Director  ^ain 
notes  that  Chapteriie  of  Title  405  of  the 
Kentucky  Regulations  only  applies  to 
surface  coal  mining  operations. 
Therefore,  no  clarification  is  iiecessary 
since  Chapter  16  deals  exclusively  with 
surface  activities. 


Finally,  the  Director  disagrees  with 
MSHA's  concerns  that  section  8(2)(b) 
may  create  a  hazard  to  miners. 
Kentud^'s  statute  at  KRS  350.028(5) 
prevents  the  Kentiicky  SMCRA  firom 
superseding,  amending,  modifying  or 
repealing  the  Federal  Coal  Mine  Health 
and  Safisty  Act  of  1969  and  its 
amendments.  In  addition,  to  eliminate 
or  significantly  reduce  the  existing 
undergroimd  workings  the  coal  pillars 
and  outcrop  hairier  would  have  to  be 
removedv  Angering  and  highwall  mining 
could  not  be  used  to  remove  coal  pillars 
left  in  the  underground  workings  and  it 
could  only  remove  a  portion  of  the  coal 
outcrop  barrier.  Remining  would  be  the 
method  of  surface  mining  used  to 
eliminate  or  significantly  reduce  the 
existing  undergroimd  workings,  not 
angering  or  hi^wall  mining.  To 
completely  eliminate  or  significantly 
reduce  undergroimd  workings  by 
surface  mining  methods,  the  operator 
must  remine  the  area  which  includes 
removing  the  overburden  (thus 
ehminating  the  possibility  of  a 
collapsing  highwall]  and  then  mining  by 
conventional  strip  mining  methods. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17{h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Qean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

On  August  11, 1994,  OSM  solicited 
EPA's  concurrence  with  the  proposed 
amendment.  On  August  25, 1994,  EPA 
gave  its  written  concurrence 
(Administrative  Record  No.  KY-1310).* 

V.  Director's  Decision 

Based  on  the  above  finding(s),  the 
EHrector  approves  the  proposed 
amendment  as  submitted  by  Kentucky 
on  August  2, 1994,  and  revised  on 
January  11, 1995. 

The  Federal  regulations  at  30  CFR 
Part  917,  codifying  decisions  concerning 
the  Kentucky  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Detenninations 

fxecutjvi^  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 


(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  appUcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  spedfic  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  die  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  enviroimiental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  dedsions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Ad  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Ad  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impad  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Ad  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subjed  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effed  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 


impad.  the  Department  reUed  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Sol^ects  in  30  CFR  Part  917 

Intergovermnental  relations,  Surface 
mining,  Underground  mining. 

Dated:  December  1. 1995. 
Allen  D.KM11, 

Bepoml  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VU, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
belovn 

PART  917— KENTUCKY 

1.  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  917.15  is  amended  by 
adding  paragraph  (zz)  to  read  as  follows: 

1 917.15   Approval  of  reguMory  program 


(zz)  Revisions  to  the  following  rules, 
as  submitted  to  OSM  on  August  2, 1994, 
and  revised  on  January  11, 1995,  are 
approved  effective  December  7, 1995: 
405  KAR  16:010 

SectioiMl,6,  7,and8    General  Provinons/ 
Sur&ce  Mines 

405  KAR  18rf)10 

Sections  4,  5,  and  6    General  Provisions/ 
Underground  Mines 

(FR  Doc.  95-29876  Filed  12-6-95: 8:45  am] 


ENVIRONMENTAL  PROTECTKM 
AGENCY 

40CFRPart52 
(OH80-2-7a41;  FRI.-6340-1] 

Approval  and  Promulgation  of 
ImplWMnlMion  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  The  USEPA  is  approving,  in 
final,  Ohio's  1990  base-year  ozone 
precursor  emissions  inventories  for  the 
Canton,  Cindnnati-Hamilton. 
Qeveland-Akron-Lorain  and 
Youngstown-Warren-Sharon  ozone 
nonattainment  areas  as  revisions  to  the 
CHiio  State  Implementation  Plan  (SIP). 
The  emissims  inventories  were    \ 
submitted  to  satisfy  a  Federal 
requirement  that  States  containing 
ozone  nonattainment  areas  submit 


inventories  of  actual  ozone  precursor 
emissions  for  the  year  1990.  The  Ohio 
ozone  nonattainment  areas  covered  by 
this  rulemaking  are  Canton  (Stark 
County);  Cincinnati-Hamilton  (Butler, 
Clermont,  Hamilton  and  Wanen 
Counties);  Cleveland-Akron-Lorain 
(Ashtabula,  Cuyahoga,  Geauga,  Lake, 
Lorain,  Medina,  Portage  and  Summit 
Counties);  and  Youngstown-Warren- 
Sharon  (Mahoning  and  Trumbull 
Counties). 

EFFECTIVE  DATE:  This  action  will  be 
effective  January  8, 1996. 
ADDRESSEES:  Copies  of  the  State 
submittal  and  USEPA's  analysis  of  it  are 
available  for  inspection  at  the  following 
location  (it  is  recommended  you  contad 
William  Jones  at  (312)  886-6058  before 
visiting  the  Region  5  office):  J.  Elmer 
Bortzer,  Chief,  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR-18J),  USEPA,  Region  5,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  Jones,  Environmental  Engineer, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  USEPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 886-6058. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  182(a)(1)  of  the€lean  Air  Ad 
Amendments  of  1990  (Ad)  requires 
States  with  ozone  nonattainment  areas 
to  submit  a  comi»ehensive,  accurate 
and  current  inventory  of  adual  ozone 
precursor  emissions  (which  indudes 
volatile  organic  compounds  (VOC), 
nitrogen  oxides  (NOx),  and  carbon 
monoxide  (CO))  for  each  ozone 
nonattainment  area  by  November  15. 
1992.  This  inventory  must  include 
anthropogenic  base-year  (1990) 
emissions  from  stationary  point,  area, 
non-road  mobile,  and  on-road  mobile 
sources,  as  well  as  biogenic  (naturally 
occurring)  sources  in  all  ozone 
nonattaimnent  areas.  The  emissions 
inventory  must  be  based  on  conditions 
that  exist  during  the  peak  ozone  season 
(generally  the  period  when  peak  hourly 
ozone  concentrations  occur  in  excess  of 
the  primary  ozone  National  Ambient  Air 
Quality  Standard— NAAQS).  Ohio's 
aimual  ozone  season  is  from  April  1  to 
Odober  31  of  each  year. 

n.  Criteria  for  Evaluating  Ozone 
Emissions  Inventories 

Guidance  for  preparing  and  reviewing 
the  emission  inventories  is  provided  in 
the  following  USEPA  guidance 
documents  or  memoranda:  "State 
Implementation  Plans;  General 


Preamble  for  the  Implementation  of    ' 
Title  I  of  the  Ad,"  (Preamble)  as 
published  in  the  April  16, 1992  Federal 
Register  (57  FR  13498);  "Emission 
Inventory  Requirements  for  Ozone  State 
hnplementation  Plans,"  (EPA-450/4- 
91-010)  dated  March  1991;  a 
mranorandum  fiom  John  Calcagni, 
Diredor,  Air  Quality  Management 
Division,  OAQPS,  entitled  "Public 
Hearing  Requirements  for  the  1990 
Base- Year  Emissions  Inventories  for 
Ozone  and  Carbon  Monoxide 
Nonattaiiunent  Areas,"  dated  September 
29, 1992;  "Procedures  for  the 
Preparation  of  Emissions  Inventories  for 
Caibon  Monoxide  and  Precursors  of 
Ozone,  Volumes  I  and  n,"  (EPA-450/4- 
91-016  and  EPA-450/4-91-014) 
(Procedures;  Volumes  I  and  H)  dated 
May  1991;  and  "Procedures  for 
Emissions  Inventories  Preparation, 
Volume  IV:  Mobile  Sources,"  (EPA-450/ 
4-81-026d)  (Procedures;  Volume  TV) 
dated  1992. 

As  a  primary  tool  for  the  review  of  the 
quality  of  emission  inventories,  the 
USEPA  has  also  developed  three  levels 
(I,  n,  and  ni)  of  emission  inventories 
checklists.  The  Level  I'and  n  checklists 
are  used  to  determine  that  all  required 
components  of  the  base-year  emission 
invent<»y  and  associated  documentation 
are  present.  These  reviews  also  evaluate 
the  level  of  quality  of  the  associated 
documentation  and  the  data  provided 
by  the  State  and  assess  whether  the 
emission  estimates  were  developed 
according  to  the  USEPA  guidance.  The 
Level  in  review  evaluates  crucial 
aspects  and  the  overall  acceptability  of 
the  emission  inventory  submittal. 
Failure  to  meet  one  of  the  ten  critical 
aspects  would  lead  to  disapproval  of  the 
emissions  inventory  submittal. 

Detailed  Level  I  and  11  review 
procedures  can  be  found  in  the  USEPA 
guidance  document  entitled  "Quality 
Review  Guidelines  for  1990  Base  Year 
Emissions  Inventories,"  (Quality 
Review)  (EPA-454/R-92-007)  dated 
August  1992.  Level  III  criteria  were 
attached  to  a  memorandum  from  John  S. 
Seitz,  Diredor,  Office  of  Air  Quality 
Plaiming  and  Standards,  entitled 
"Emission  Inventory  Issue,"  dated  June 
24, 1993.  The  Level  I.  D,  and  in 
checkUsts  used  in  reviewing  this 
emissions  inventory  submittal  are 
attached  to  a  USEPA  technical  support 
document  dated  Odober  3, 1995. 

m.  State  Submittal 

On  March  1$",  1994.  the  Ohio 
Environmental  Protedion  Agency 
(OEPA)  submitted  a  revision  to  the 
ozone  portion  of  Ohio's  SIP  which 
consisted  of  the  1990  base-year  ozone 
emissions  inventory  for  the  following 
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ozone  nonattainment  areas  in  Ohio: 
Canton.  Cindnn«ti-i|amilton, 
Qevelnad-Akitm-Lo^ain.  Columbus, 
Dayton-Springfield,  Toledo  and 
Youngstown-Waneii-Sharon.  The 
USEPA  has  completed  its  review  of  the 
emissions  inventori^  submitted  for  the 
Canton  (which  inclujdes  Stark  County), 
Cincinnati-Hamilton  (which  includes 
Butler,  Qermont.  Hakniltcm  and  Warren 
Counties),  Cleveland-Akron-Lorain 
(Ashtabula,  Cuyahog^,  Geauga,  Lake. 
Lorain,  Medina,  Portage  and  Summit 
Counties)  and  Youngstown-Warren- 
Sharon  (which  includes  Mahoning  and 
Tnmibull  Counties)  ezone 
nonattainment  areas.  Revisions  to  the 
March  1994  sutHnitt^l  were  submitted 
on  June  8  and  August  18, 1995  for  these 
areas.  These  revisions  addressed 
deficiencies  highligfcied  in  USEPA 's 
proposed  rulemakini.  The  1990  base- 
year  emissions  invenlories  submitted  for 
the  Toledo  and  Dayt#n-Springfield  were 
approved  in  a  rulemaking  published  in 
the  Federal  Regiater  on  March  22, 1995 
(60  PR  15053).  The  e)nissions  inventory 
sulmiitted  for  the  Columbus  area  will  be 
addressed  in  a  separate  rulemaking. 


Inventory  PnparaUi 
Assurance  Plan 


I  Plan/Quality 


All  States  were  reduired  to  submit  an 
Inventonr  Preparatici  Plan  (IPP)  to 
USEPA  for  review  and  approval  by 
October  1. 1991.  The  IPP  documents  the 
procedures  utilized  ill  the  development 
of  an  emissions  inventory  and  contains 
the  quality  assurance  and  quality 
control  plan  (QA/QQ.  On  March  19, 
1992,  the  State  of  OUo  submitted  a  final 
ozone  emissions  IPP.  On  April  15, 1992, 
USEPA  informed  the!  State  that  the  IPP 
was  not  approvable  4t  the  time. 
Subsequently,  USEPA  has  worked  with 
the  State  to  correct  deficiencies  in  the 
IPP.  With  the  March  1994  SIP  revision 
request,  the  State  submitted 
documentation  of  how  the  emissions 
inventory  Mras  prepaled,  as  well  as  a 
quality  assurance  report  for  the  point, 
area,  and  mobile  sou^  portions  of  the 
emissions  inventory.  The  USEPA  finds 
that  this  documentation  and  quality 
assurance  report  are  acceptable  to  meet 
the  requirements  of  an  IPP. 

Point  Source  Emissions  Inventory 

For  each  nonattainment  area,  the  State 
submitted  a  point  source  emissions 
inventory  of  all  facilities  that  emit  at 
least  10  tons  per  yeaf  (tpy)  of  VOC,  or 
100  tpy  NOx  or  CO.  The  State  also 
included  sources  thai  emit  100  tpy  of 
VOC,  CO,  or  NOx  located  in  a  25-mile 
boimdary  surroundiag  each 
nonattainment  area.  The  point  source 
emissions  inventory  contains  general 
facility  information,  number  of  sources. 


production  schedules  and  related 
emissions  for  each  source,  emissions 
limitation,  control  efficiency  and  rule 
eSiectiveness  (RE),  as  applicable,  and 
total  emissions  on  an  annual  and  daily 
ozone  season  basis. 

The  following  methods  were 
employed  by  the  State  to  identify 
sources  to  be  included  in  the  1990  base- 
year  emissions  inventory:  The  1989 
records  far  plants  in  the  Emissions 
Inventory  System  (EIS)  were  checked 
and  plants  meeting  the  VOC,  CO  or  NOx 
criteria  were  revised  with  1990 
emissions  data;  the  air  permit  records 
were  reviewed  for  plants  that  are 
candidates  for  iiudusion  in  the  point 
source  inventory;  and  current  industrial 
directories  and  the  Toxic  Release 
Information  System  (TRIS)  database 
were  checked  for  additional  point 
source  emissions.  For  facilities  in  the 
point  source  inventory,  the  State 
acquired  the  emissions  data  by  means  of 
the  following:  Mail  surveys;  plant 
inspections;  telephone  calls;  and  air 
permit  files. 

The  USEPA  reviewed  the  point  source 
emissions  data  by  cross  referencing  the 
point  source  inventory  to  the  following 
sources:  (1)  USEPA's  guidance 
document  entitled  "Major  CO,  NO2,  and 
VOC  Sources  in  the  2S-Mile  Boimdary 
Around  Ozone  Nonattainment  Areas, 
Volume  I:  Classified  Ozone 
Nonattainment  Areas,"  (n'A-450/4-92- 
005a)  February  1992;  a  1990  TRIS 
Retrieval:  and  a  1990  Aerometric 
Information  Retrieval  Systems  (AIRS) 
Facility  Subsystem — Emission  to 
Compliance  Comparison  Report. 

Where  a  source  was  governed  by  a 
regulation  or  a  control  device,  the 
emissions  limit  was  stated.  A  RE  foctor 
was  then  applied  in  the  determination 
of  emissions.  In  accordance  with 
USEPA  guidance,  a  standard  RE  factor 
of  80  percent  was  utilized,  unless 
otherwise  justified. 

Area  Source  Emissions  Inventory 

0 

Area  source  emissions  were 
calculated  using  State-specific  data  as 
well  as  USEPA  guidance  docimients  and 
technical  memoranda  developed  for 
various  categories.  The  State  utilized 
emission  factors  from  Procedures; 
Volumes  I  and  IV.  and  AP-42  and 
provided  necessary  documentation.  The 
following  area  source  categories  were 
included  in  the  emissions  inventory: 
Gasoline  loading  and  distribution,  dry 
cleaning,  degreasing,  architectural 
surface  coatings,  traffic  markings, 
automobile  refinishing,  graphic  arts, 
cutback  asphalt,  pesticide  application, 
commercial/consumer  solvents, 
bakeries,  waste  management  practices 
(landfills),  leaking  undergroimd  storage 


tanks,  incineration  of  solid  waste, 
stationary  fossil  fuel  combustion,  and 
fires  (structural,  open  bum,  etc.). 
Vehicle  refueling  emissions  were 
included  as  part  of  die  mobile  source 
emissions  inventory. 

The  area  source  inventory  was 
reviewed  utilizing  USEPA's  guidance 
docimients,  and  the  Level  I  and  n 
checklists,  to  ensure  that  all  source 
categories  and  their  related  emissions 
(and  emission  factors)  were  included  in 
the  area  soim»  emissions  inventory. 
Seasonal  adjustments,  rule 
effectiveness,  and  rule  penetration 
factors  were  applied  as  indicated  in  the 
State  submittal. 

On-Boad  Mobile  Source  Emissions 
Inventory 

Development  of  Emission  Factors 

In  the  development  of  the  mobile 
source  emissions  inventory,  the  State 
utilized  USEPA's  mobile  source 
emissions  model.  Mobile  5a,  for  the 
determination  of  emissions  factora  for 
eight  vehicle  types  and  twelve  roadway 
types.  Hard-copy  documentation  of  the 
input  and  output  files  are  provided  in 
the  State's  submittal.  Where  available, 
the  State-specific  inputs  were  utilized  in 
the  development  of  the  input  files  for 
Mobile  5a. 

Development  of  Vehicle  Miles  Travelled 
(VMT) 

Canton,  Cleveland-Akron-Lorain  and 
Youngstown-Warren-Sharon  Areas:  The 
1990  VMT  for  each  roadway  type  was 
developed  by  the  Ohio  Department  of 
Transportation  (ODOT).  ODOT 
maintains  data  on  each  section  of 
highway  in  the  State  of  Ohio.  VMT  were 
developed  by  the  State  Road  Inventory 
System  and  reported  through  the 
Highway  Performance  Monitoring 
System  (HPMS)  to  the  Federal  Highway 
Administration  (FHWA). 

Each  roadway  section  daily  VMT 
(dVMT)  is  computed  as  the  annual 
average  daily  traffic  (AADT)  for  that 
section  times  the  length  of  the  section. 
The  county  DVMT  is  the  stun  of  the 
DVMT  for  each  highway  functional 
classifications  in  the  county.  The  total 
dVMTs  are  then  summed  as  a  statewide 
total.  The  statewide  totals  are  then 
compared  by  functional  class  to  the 
1990  HPMS  submittal.  For  those 
classifications  were  traffic  counts  are 
available  for  all  or  nearly  all  their 
sections,  the  totals  were  essentially  the 
same.  For  those  with  more  off-systems 
roads,  the  resulting  totals  were  larger 
than  the  HPMS's  submittal  value  (as 
expected).  Correction  factora  were 
computed  from  the  two  sets  of  totals 
and  applied  to  the  individual  cells. 
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ODOT  used  permanent  and  portable 
vehicle  classification  equipment  to 
develop  the  vehicle  mix  by  functional 
classification  of  highway.  Traficomp  m 
vehicle  classification  ^equipment  are 
used  to  support  the  HPMS  data 
collection  effort.  A  software  program 
called  OHIO  CONVERT  formats  vehicle 
classification  data  into  the  FHWA 
Vehicle  Classification  categories. 

Cincinnati-Hamilton  Area:  For  the 
Cincinnati-Hamilton  area,  the  Ohio- 
Kentucky-Indiana  Regional  Council  of 
Governments  (OKI)  was  responsible  for 
the  development  of  the  mobile  source 
emissions  inventory.  OKI  developed 
this  inventory  for  the  Ohio  and 
Kentucky  portions  of  the  interstate 
nonattainment  area.  OKI  utilized  the 
OKI  Travel  Demand  Model  to  estimate 
the  traffic  volume  on  each  roadway 
segment  and  an  OKI  utility  program  to 
which  calculates  the  loaded  speed,  VMT 
and  emissions  for  each  roadway 
sognent. 

The  OKI  travel  demand  model  is  a 
computerized  travel  demand  forecasting 
model  for  the  entire  interstate 
nonattainment  area.  The  model  uses  a 
four  phase  sequential  travel  demand 
forecasting  process  of  trip  generation, 
distribution  modal  choice  and 
assigiunent.  The  OKI  Travel  Demand 
Model  is  composed  of  TRANPLAN 
programs  and  Fortran  programs  written 
by  OKI. 

The  model  takes  zonal  demographic 
data  and  the  transportation  network  as 
inputs  and  produces  estimated  traffic 
volumes  on  each  roadway  segment  in 
the  network.  Traffic  zones  are  the 
analysis  imits  in  the  model.  The  OKI 
region  is  divided  into  909  zones.  The 
output  of  the  model  is  a  loaded  highway 
network  which  contains  information  for 
each  link  such  as  initial  speed,  capacity, 
distance,  functional  class  district 
number  area  type  and  forecasted  traffic. 

Off-Road  Mobile  Source  Emissions 
Inventory 

Canton,  Cincinnati-Hamilton  and 
Youngstown-Warren-Sharon  Areas:  The 
State  developed  emissions  estimates  for 
the  following  off-road  categories 
according  to  USEPA  guidance:  Aircraft, 
railroad  locomotives,  recreational 
boating,  off  road  motorcycles, 
agricultural  equipment,  construction 
equipment,  industrial  equipment,  and 
lawn  and  garden  equipment. 
Documentation  was  provided  as  to  the 
sources  of  emissions  factora  utilized  and 


were  submitted  in  the  area  source 
emissions  inventory  portion  of  the 
submittal. 

Cleveland-Akron-Lorain  Area:  The 
State  utilized  emissions  estimates  for 
non-road  emissions  developed  by  the 
Office  of  Mobile  Sources  (OMS  - 
USEPA)  in  October  1992t.in  accordance 
with  USEPA  requirements  for  the 
Cleveland-Akron-Lorain  off-road  mobile 
source  emissions  inventory.  These  OMS 
emissions  estimates  are  provided  for  off- 
road  diesel  engines,  as  well  as  two- 
stroke  and  four-stroke  gasoline  engines, 
including  off- road  motorcycles, 
construction  equipment,  farm 
equipment,  lawn  and  garden  equipment, 
industrial  equipment,  and  recreational 
vessels.  In  addition,  the  State  included 
in  the  off-road  mobile  source  inventory 
emissions  from  aircraft,  railroads,  and 
commercial  vessels,  which  are  not 
included  in  the  OMS  data.  These 
estimates  were  developed  using 
emissions  factora  from  AP-42  and 
activity  factora  gathered  fiom  various 
sources. 

The  off-road  mobile  source  inventory 
was  reviewed  utilizing  the  Level  I  and 
II  checklists  and  USEPA's  guidance 
documents  to  ensure  that  all  source 
categories  and  their  related  emissions 
factors  were  included  in  the  off-road 
mobile  source  emissions  inventory. 

Biogenic  Emissions  Inventory 

The  State  of  Ohio  developed  the 
naturally  occurring  (biogenic)  emissions 
for  the  Canton,  Cincinnati-Hamilt^, 
Cleveland-Akron-Lorain  and 
Youngstown-Warren-Sharon  areas 
according  to  a  USEPA's  guidance 
document  entitled  "User's  Guide  to  the 
Personal  Computer  Vereion  of  the 
Biogenic  Emissions  Inventory  System 
(PC-BEIS),"  (EPA-450/4-91-017)  dated 
July  1991.  Meteorological  data  utilized 
in  PC-BEIS  was  collected  in  accordance 
with  USEPA  guidance.  The  ten  warmest 
days  from  the  period  between  1988  to 
1990  with  the  highest  hourly  peak 
ozone  concentrations  in  each  ozone 
nonattainment  areas  was  collected  and 
reviewed.  As  required  by  USEPA 
guidance,  the  corresponding  ozone 
concentration  to  the  fourth  highest  daily 
maximum  temperature  for,  each 
nonattainment  area  was  selected  and 
utilized  in  the  model.  The  State 
provided  hard  copy  dociunentation  as  to 
the  meteorological  inputs  utilized  and 
PC-BEIS  output  files  for  the  biogenic 
emissions  inventory  for  the  Canton, 


Cincinnati-Hamilton,  Cleveland-Akron- 
Lorain  and  Youngstown-Warren-Sharon 
nonattainment  areas. 

IV.  Approval  of  the  Emissions 
Inventories 

In  a  letter  addressed  to  Robert 
Hodanbosi,  Chief,  Division  of  Air 
Pollution  Control,  OEPA,  dated  March 
23, 1995,  USEPA  provided  comments 
on  the  1990  base-year  ozone  emissions 
inventories  submitted  for  the  Canton, 
Cincinnati-Hamilton.  Cleveland-Akron- 
Lorain  and  Youngstown-Warren-Sharon 
areas.  These  comments  addressed 
corrections  that  would  be  needed  before 
the  inventories  could  be  finally 
approved. 

In  a  letter  dated  June  8,  1995,  the 
State  of  Ohio  provided  a  response  to 
comments  on  the  area,  on-road  and  off- 
road  mobile,  and  biogenic  source 
emissions.  The  USEPA  has  reviewed 
these  responses  and  finds  that  the  State 
has  satisfied  the  Agency's  comments 
and  that  the  emissions  inventory  for  the 
area,  on-road  mobile,  non-road  mobile, 
and  biogenic  sources  is  approvable. 

At  the  time  of  the  proposed 
rulemaking,  the  State  had  not  responded 
to  the  point  source  emissions  inventory 
comments  that  were  stated  in  the  March 
23, 1995,  letter  (these  comments 
addressed  possible  facilities  that  may  be 
required  to  be  included  in  the  point 
source  emissions  inventory).  The 
USEPA  proposed  to  approve  the  State's 
point  source  emissions  inventory 
contingent  upon  the  State's  response 
(and  completion  of  USEPA's  review)  to 
the  point  source  emissions  comments. 

In  a  letter  dated  August  18, 1995,  the 
State  of  Ohio  provided  a  response  to 
comments  on  the  point  source 
emissions  inventory.  The  USEPA  has 
reviewed  these  responses  and  finds  that 
the  State  has  satisfied  the  Agency's 
comments  and  that  the  emissions 
inventory  for  point  sources  is 
approvable. 

V.  Sununary  of  Ozone  Emissions 
Inventory 

The  following  summary  indicates  the 
emissions  inventories  for  an  average 
ozone  summer  weekday  for  the  Canton, 
Gndnnati -Hamilton,  Cleveland-Akron- 
Lorain  and  Youngstown-Warren-Sharon 
ozone  nonattainment  areas.  The 
emissions  are  stated  in  tons  per  ozone 
season  weekday: 


827M    Federal 

>                                                                                                              ■                 ■                         ,                 . 

Ragietor  /  Vol.  60,  No.  235  /  Thursday,  December  7,  1995  /  Rules  and  Regulations 

Canton  Ozone  Nonattainment  Area 

[Tons  per  day! 

Source  type 

VOC 

CO 

NOx 

PoM  Sources « - ~ * — ..~... 

Area  Sources • 

On-Aoed  MoMs  SouCes  ...............^,...™...™.....—..~....~..~~....~..—.~...™."..— ••.•.—•-- ~... 

Off-Road  Mobile  Sourt»«  • 

12.36 
18.93 
31.66 
23.72 
36.66 

40.17 

1.54 

188.50 

63.00 

6.74 

0.98 

16.24 

15.89 

Biogenic  Sources  — ^ 

Totals 

123.33 

293.30 

39.86 

Point  Sources 

Area  Sources 

On-Road  Mobile  Sources 
Off-Road  Mobile  Sour««s 
Biogenic  Sources  .. 


Cincinnati-Hamilton  Ozone  Nonattainment  Area 

[Tons  per  day] 


Source  type 


Totals 


VOC 


70.43 
64.48 

125.84 
37.37 

109.04 


407.16 


CO 


88.79 

5.41 

793.16 

274.57 


1161.93 


NOx 


280.67 

2.29 

130.68 

34.45 


448.09 


Cleveland-Akron-Lorain  Ozone  Nonattainment  Area 

[Tons  per  day] 


Source  type 


VOC 


CO 


NOx 


Point  Sources  ... 
Area  Sources  ... 
OfvRoad  Mobile 
Off-Road  Mobile 
Biogenic  Sources 


Soufces 
Souices 


82.22 
120.86 
248.37 

80.19 
195.37 


208.69 

12.64 

1402.01 

808.32 


Totals 


727.01 


2431.66 


245.59 

9.54 

176.58 

70.92 


502.63 


Youngstown-Warren-Sharon  Ozone  Nonattainment  Area 

(Tons  per  day] 


Source  type 


VOC 


CO 


NOx 


Point  Sources 

Area  Sources  

Ort-Road  Mobile  Souices 
OttRoad  Mobile  Sou^ 
Bi(ABq»c  Sources  . 

To^ 


16.71 
27.80 
48.98 
13.48 
50.26 


18.74 

13.02 

293.54 

87.88 


157.23 


413.18 


23.25 

7.00 

29.87 

10.99 


71,11 


VI.  Proposed  Ruleinaking  Action  and 
Solicitation  of  PuUic  Comment 

On  July  10, 1993,  USEPA  published  a 
rulemaking  proposing  to  approve  the 
emissions  inventoties  submitted  by  the 
State  of  Ohio  for  tke  Canton,  Cincinnati- 
Hamilton,  Cleveland-Akron-Lorain,  and 
Yoimgstown-Wanen-Sharon  ozone 
nonattainment  arebs  (refer  to  60  FR 
35535).  No  comments  were  submitted  to 
USEPA  on  this  proposed  action.  Also, 
the  proposed  rulemaking  discussed  the 
use  of  a  letter  notite  procedure  for  final 
approval  of  this  SIP  revision.  The 
USEPA  has  decided  to  take  final  action 
through  the  Federal  Register  and  not 


use  the  letter  notice  procedure  for  this 
action. 

Vn.  Final  Action 

The  USEPA  is  approving,  in  final, 
Ohio's  1990  base-year  ozone  precursor 
emissions  inventories  for  the  Canton 
(Stark  County);  Cincinnati-Hamilton 
(Butler,  Clermont,  Hamilton  and  Warren 
Counties);  Cleveland-Akron-Lorain 
(Ashtabula,  Cuyahoga,  Geauga,  Lake, 
Lorain,  Medina,  Portage  and  Summit 
Counties);  and  Youngstown-Warren- 
Sharon  (Mahoning  and  Tnmibull 
Counties)  ozone  nonattainment  areas. 
These  emissions  inventories  were 


submitted  as  revision  to  Ohio's  State 
Implementation  Plan. 

Vm.  General  Provisions  * 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiue  by  the 
Regional  Administrator  under  the 
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procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

K.  Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enteiprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Sip  approvals  under  Section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impiose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995,  signed  into  law  on  March  22. 
1995,  USEPA  must  undertake  various 
actions  in  association  with  proposed  or 
final  rules  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  the 
private  sector,  or  to  State,  local,  or  tribal 
governments  in  the  aggregate. 

Through  submission  ofthe  state 
implementation  plan  or  plan  revisions 
approved  in  this  action,  the  State  has 
elected  to  adopt  the  program  provided 
for  under  section  110  of  the  Clean  Air 
Act.  "The  rules  and  commitments  being 
approved  in  this  action  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  may  ultimately 
lead  to  the  private  sector  being  required 
to  perform  certain  duties.  To  the  extent 
that  the  rules  and  commitments  being 
approved  by  this  action  will  impose  or 
lead  to  the  imposition  of  any  mandate 
upon  the  State,  local  or  tribal 


governments  either  as  the  owner  or 
operator  of  a  source  or  as  a  regulator,  or 
would  impose  or  lead  to  the  imposition 
of  any  mandate  upon  the  private  sector, 
EPA's  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  requirements  imder 
State  law.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  The  USEPA  has 
also  determined  that  this  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  or  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Approval  of  Ohio's 
emissions  inventories  does  not  impose 
any  new  requirements  on  small  entities. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  5, 1996. 
Filing  a  p)etition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Dated:  November  20, 1995. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  ofthe  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  52.1885  is  amended  by 
adding  new  paragraph  (v)  to  read  as 
follows: 

§52.1885   Control  Strategy:  Ozone. 

•        *        •        *        * 

(v)  Approval— The  1990  base-year 
ozone  emissions  inventory  requirement 
of  Section  182(a)(1)  of  the  Clean  Air  Act 
has  been  satisfied  for  the  Canton  (Stark 
Coimty);  Cincinnati-Hamilton  (Butler, 


Clermont.  Hamilton  and  Warren 
Counties);  Cleveland-Akron-Lorain 
(Ashtabula,  Cuyahoga,  Geauga,  Lake, 
Lorain,  Medina,  Portage  and  Summit 
Counties);  and  Youngstown-Warren- 
Sharon  (Mahoning  and  Trumbull 
Counties)  areas. 

(FR  Doc.  95-29755  Filed  12-6-95;  8:45  am) 
aiuMO  cooc  «M-6e-p 


40  CFR  Parts  52  and  81 

[Region  II  Docket  No.  144,  NJ23-1 -7243(a); 
PRL-5322-2] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  New  Jersey; 
Revised  Policy  Regarding  Appiicabiiity 
of  Oxygenated  Fuels  Requirements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  On  June  9, 1995,  the  New 
Jersey  Department  of  Environmental 
Protection  (N'JDEP)  submitted  requests 
to  redesignate  the  Camden  County 
nonattainment  area  and  nine  not- 
classified  areas  from  nonattainment  to 
attainment  for  carbon  monoxide  (CO). 
Under  the  Clean  Air  Act  as  amended  in 
1990  (CAA),  designations  can  be  revised 
if  sufficient  data  is  available  to  warrant 
such  revisions.  In  this  action,  EPA  is 
approving  the  New  Jersey  requests 
because  they  meet  the  redesignation 
requirements  set  forth  in  the  CAA. 
which  include  the  submittal  of 
maintenance  plans. 

In  addition,  EPA  is  approving  two 
related  State  Implementation  Plan  (SIP) 
submissions  by  NJDEP.  On  November 
15, 1992,  NJDEP  submitted  a  final  1990 
base  year  emission  inventory  for  CO 
emissions.  This  includes  emissions  data 
for  the  entire  State  for  all  sources  of  CO 
in  New  Jersey's  CO  nonattainment  areas. 
NJDEP  also  submitted  contingency 
measures  in  the  event  the  State  fails  to 
maintain  the  national  ambient  air 
quality  standards  for  CO  or  if  its  vehicle 
miles  travelled  forecast  is  exceeded.  In 
this  action,  EPA  is  approving  New 
Jersey's  CO  emissions  inventory 
submission  and  contingency  measures. 
EFFECnvi  DATES:  This  final  rule  is 
effective  on  February  5, 1996  unless 
adverse  or  critical  comments  are 
received  by  January  8, 1996.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  William  S.  Baker, 
Chief,  Air  Programs  Branch, 


mn 
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Enviromnental  Protection  Agency, 
Region  D  Office,  290  Broadway,  New 
York,  New  York  10007-1866. 

Copies  of  the  Statetsubmittal  are 
available  at  the  follo«ring  addresses  for 
inspection  during  nofmal  business 
hoiirs: 

Environmental  Protection  Agency. 
Region  II  Office,  A|r  Programs  Branch, 
290  Broadway,  20th  Floor.  New  York, 
New  York  10007-1866 
New  Jersey  Departm^it  of 
Environmental  Protection,  Office  of 
Energy,  Bureau  of  ^rQuaUty 
Planning.  401  East  State  Street, 
CN027,  Trenton,  N«w  Jersey  08625. 
FOR  FURTHER  MFORMAIION  CONTACT: 
William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  II  Office,  290  Broadway, 
New  Yoric,  New  York,10007-1866, 


(212)637-4249. 
SUPPtaKNTARY  INPOflMATION: 
LBackground  I 

Camden  County  wqs  designated 
nonattainment  for  CO  under  the 
provisions  of  sections  186  and  187  of 
the  CAA.  Because  the  area  had  a  design 
value  of  11.6  parts  per  million  based  on 
1988  and  1989  data,  the  area  was 
classified  moderate.  [See  56  FR  56694 
(Nov.  6. 1991)  and  57IFR  56762  (Nov. 
30, 1992),  codified  at  40  CFR  part  81, 
section  81.331.)  This  design  value  was 
based  on  ambient  CO  data  recorded  in 
the  City  of  Philadelphia,  which  is  in  the 
Philadelphia-Wilniin|ton-Trenton 
Clonsolidated  Metrop<^tan  Statistical 
Area  (CMSA).  For  moderate  CO 
nonattainment  areas,  the  CAA  requires 
that  air  quaUty  must  attain  the  National 
Ambient  Air  Quality  $tandard  (NAAQS) 
by  December  31 ,  19951  The  last 
exceedance  of  the  CO  HAAQS  in 
Camden  County  occurred  in  1989. 

In  addition,  nine  areas  werQ 
designated  as  not-classified 
nonattainment  imder  fection 
107(d)(1)(C)  of  the  CAA.  Three  of  these 
not-classified  areas,  tqe  City  of  Trenton, 
the  City  of  Burlington  and  the  Borough 
of  Penns  Grove  (part),  are  located  within 
the  Philadelphia- Wilmington-Trenton 
CMSA.  Five  of  the  not-classified  areas, 
the  Borough  of  Freehold,  the  Qty  of 
Morristown,  the  City  0f  Perth  Amboy, 
the  Gty  of  Toms  Rivef  and  the  Borough 
of  Somerville,  are  locked  in  the  New 
York-Northern  New  Jersey-Long  Island 
(NY-NJ-U)  CMSA.  The  remaining  not- 
classified  area  is  the  City  of  Atlantic 
Gty,  which  is  not  contained  within  a 
CMSA.  The  oxygenatad  gasoline 
requirements  applicable  to  each  of  these 
areas  depend  upon  itS:  location  in  the 
State.  These  requirements  are  discussed 
in  section  III.5  of  this  tiotice. 


The  nine  areas  were  omsidered  "not- 
classified"  because  air  quafity  data 
collected  diuing  the  period  1988  and 
1989  showed  that  the  NAAQS  were  met 
or  because  the  data  were  not  available. 
In  those  instances  where  air  quality  was 
no  longer  being  monitored, 
concentrations  measured  in  pricM*  years 
bad  fallen  well  below  the  CO  NAAQS. 

In  an  effort  to  comply  with  tfaua  CAA 
and  to  ensure  continued  attainment  of 
the  NAAQS,  on  September  28, 1995,  the 
State  of  New  Jersey  submitted  CO 
redesignation  requests  and  maintenance 
plans  for  Camden  County  and  the  nine 
not-classified  areas.  This  submittal 
contained  evidence  that  public  hearings 
were  held  on  September  8, 1995. 

n.  Evaluation  Criteria 

Section  107(d)(3)(E)  of  tiie  CAA 
provides  five  specific  requirements  that 
an  area  must  meet  in  order  to  be 
redesignated  from  nonattainment  to 
attainment. 

1.  The  area  must  have  attained  the 
appUcable  NAAQS. 

2.  The  area  must  have  a  fully 
approved  SIP  under  section  110(k)  of 
the  CAA. 

3.  The  air  quality  improvement  must 
be  permanent  and  enforceable. 

4.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  CAA. 

5.  The  area  must  meet  all  applicable 
requirements  under  section  110  and  Part 
D  of  die  CAA. 

m.  Review  of  State  Submittal 

EPA  has  determined  that  the 
information  received  from  the  NJDEP 
constitutes  complete  redesignation 
requests  under  the  general  completeness 
criteria  of  40  CFR  part  51,  appendix  V, 
sections  2.1  and  2.2. 

Additionally,  the  New  Jersey 
redesignation  requests  for  Camden 
County  and  the  nine  not-classified  areas 
meet  the  five  requirements  of  section 
107(d)(3)(E).  noted  earlier.  The 
following  is  a  brief  description  of  how 
the  State  has  fulfilled  each  of  these 
requirements. 

1 .  Attainment  of  the  CO  NAAQS 

New  Jersey  has  quality-assured  CO 
ambient  air  monitoring  data  showing 
that  (Camden  County  and  the  nine  not- 
classified  areas  have  met  the  CO 
NAAQS.  These  requests  are  based  on  an 
analysis  of  quality-assured  CO  air 
monitoring  data  which  is  relevant  to  the 
maintenance  plan  and  to  the 
redesignation  request.  To  attain  the  CD 
NAAQS,  an  area  must  have  complete 
quality-assured  data  showing  no  more 
than  one  exceedance  of  the  standard  per 
year  over  at  least  two  consecutive  years. 


CO  monitoring  data  from  calendar  year 
1990  through  calendar  year  1994  shows 
that  no  vioIatitHis  of  the  00  NAAQS 
have  occurred.  Camden  County  and  the 
nine  not-classified  areas  have  complete 

auaUty  assured  data  showing  no  more 
lan  oBe  exceedance  of  the  NAAQS  per 
year  over  the  most  recent  two  complete 
years  of  data  (1993  and  1994).  In  fiact, 
the  nine  not-classified  areas  have  not 
violated  the  NAAQS  since  1987.  In 
addition,  the  most  recent  ambient  CO 
data  for  calendar  year  1995  shows  no 
exceedances  of  the  NAAQS  to  date  in 
Camden  County  or  in  the  nine  not- 
classified  areas.  EPA  finds  that  all  of 
these  areas  have  met  the  first  statutory 
criterion  for  attainment  of  the  CX) 
NAA(^  (40  CFR  50.9  and  appendix  Q. 
Furthermore,  air  quality  data  for  the 
Philadelphia  portion  of  the 
Philadelphia-Wilmington-Trenton 
CMSA  shows  that  the  remainder  of  the 
nonattainment  area  has  met  the  CO 
NAAQS  since  1990.  Therefore,  air 
quality  in  the  entire  CMSA  has  been 
meeting  the  CO  standards  since  1990. 

2.  Fully  Approved  SIP  Under  Section 
110(k)oftheCAA 

New  Jersey's  September  28, 1995  CO 
SIP  revision  is  fully  approved  by  EPA  as 
meeting  all  the  requirements  of  section 
110(a)(2)a)  of  die  CAA,  including  tiie 
reqiurements  of  Part  D  (relating  to 
nonattainment),  which  were  due  prior 
to  the  date  of  New  Jersey's  redesignation 
request  The  1990  CAA  required  that 
nonattainment  areas  meet  specific  new 
requirements  depending  on  the  severity 
of  the  nonattainment  classification. 
Requirements  for  Camden  Coimty  and 
the  nine  not-classified  areas  include  the 
preparation  of  a  1990  emission 
inventory  with  periodic  updates  and  the 
development  of  contingency  measures. 
Each  of  these  requirements  added  by  the 
1990  CAA  are  discussed  in  greater  detail 
below. 

A.  Part  D  New  Source  Review 
Requirements 

Consistent  with  the  October  14, 1994 
EPA  guidance  from  Mary  D.  Nichols 
entitled  "Part  D  New  Source  Review 
(Part  D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment,"  EPA  is  not  requiring  hill . 
approval  of  a  Part  D  NSR  program  by 
New  Jersey  as  a  prerequisite  to 
redesignation  to  attainment.  Under  this 
guidance,  nonattainment  areas  may  be 
redesignated  to  attainment 
notwithstanding  the  lack  of  a  fully 
approved  Part  D  NSR  program  so  long 
as  the  program  is  not  relied  upon  for 
maintenance.  New  Jersey  has  not  relied 
on  a  NSR  program  for  CO  sources  to 
maintain  attainment.  Because  Camden 


County  and  nine  not-classified  areas  are 
being  redesignated  to  attainment  by  this 
action.  New  Jersey's  Prevention  of 
Significant  I)eterioration  requirements 
will  be  appUcable  to  new  or  modified 
sources  in  Camden  County  and  the  nine 
not-classified  areas. 

B.  Emission  Inventory 

New  Jersey  submitted  a  CO  base  year 
inventory  for  the  entire  State  to  EPA  on 
November  15, 1992.  On  November  21, 

1994,  New  Jersey  submitted  a  technical 
update  to  the  CO  emission  inventory  for 
Bergen,  Essex,  Hudson,  Passaic,  and 
Union  Ck>unties.  On  September  28, 

1995,  New  Jersey  updated  the  CO 
emission  inventory  for  the  Camden 
County  moderate  nonattainment  area 
and  nine  not  classified  nonattainment 
areas.  These  inventories  are  required 
under  section  187(a)(1)  of  tiie  CAA. 

New  Jersey's  base  year  inventory  used 
a  three  month  CO  season  of  November 
1990  through  February  1991.  The 
inventory  included  emissions  estimates 
from  stationary  point,  stationary  area, 
on-road  mobile,  and  nonroad  mobile 
sources  of  CO.  These  emission  estimates 
were  prepared  in  accordance  with  EPA 
guidance. 

Table  A  presents  a  summary  of  the  CO 
peak  season  daily  emissions  estimates 
in  tons  per  winter  day  for  Camden 
County  and  the  nine  not  classified  areas. 
Table  B  presents  a  summary  of  the  CO 
peak  season  daily  emissions  estimates 
in  tons  per  winter  day  for  the  remaining 
nonattainment  areas  in  the  State. 

Table  A.— Summary  of  CO  Peak 
Season  Daily  Emissksns  Estimates 


Table  B.— Summary  of  CO  Peak 
Season  Daily  Emisskms  Estimates 


Nonattainment  Area 

1990 
Base 
year  CO 
emission 
inventory 
(tons  per 
day) 

2007  Pro- 
jected 

CO  emis- 
sion in- 
ventory 

City  of  Atlanlic  City  ... 

City  of  Burlington 

Borough  of  Freehold . 

City  of  Morristown 

Borougli  of  Penns 
Grove  (oart)  

98 
225 
245 
251 

47 
320 

136 
145 
154 

1620 
252 

2S2 

80 
200 
205 
192 

37 

City  of  Perth  Amboy  . 
Borough  of  Somer- 
vile 

279 

113 

City  of  Toms  River .... 

City  of  Trenton 

Total  for  Not  Classi- 
fied Areas 

•142 
135 

1383 

Camden  County 

Total  for  Camden 
County 

218 
218 

Nonattainment  area 

1990 
Base 
year  CO 
eirassion 
inventory 
(tons  per 
day) 

Bergen  County - 

Essex  County  

506 

377 

Hudson  County 

Passaic  County 

222 

303 

Union  County 

273 

Total  for  Northern  Nonattainment 
Counties 

1681 

Section  nO(k)  of  the  CAA  contains 
provisions  regarding  emission  inventory 
submittals.  T^e  EPA  has  determined 
that  New  Jersey's  1990  base  year  CX) 
emissions  inventory  submitted  on 
November  15, 1992  and  updated  on 
November  21, 1994  and  September  28, 
1995,  meets  these  requirements.  For 
further  details,  tiie  reader  is  referred  to 
the  Technical  Support  Document, 
which  is  available  for  review  at  the 
addresses  provided  previously. 

C.  (Contingency  Measures 

Under  section  187(a)(3)  of  tiie  CAA, 
the  State  is  required  to  include  adopted 
contingency  measures  in  the  event  the 
State  fails  to  attain  the  national  ambient 
air  quality  standards  by  the  required 
date  or  if  the  vehicle  miles  travelled 
forecast  is  exceeded  beyond  the 
allowable  limit  as  defined  in  the 
January,  1992  guidance  document, 
"Section  187  VMT  Forecasting  and 
Tracking  Guidance." 

EPA  is  approving  New  Jersey's 
transportation  control  measures  (TC^Ms) 
with  these  redesignation  requests.  These 
TCMs  cover  three  major  program  areas: 
Traffic  flow  improvements,  park  &  ride 
lots,  and  increased  ridesharing.  The 
State  included  its  employee  commute 
options  (ECXD)  program  as  an  additional 
contingency  measure.  EPA  will  be 
taking  action  on  New  Jersey's  ECX) 
program  submittal  as  a  requirement  of 
the  State's  ozone  SIP  in  a  separate 
Federal  Register  notice  since  there  are 
specific  requirements  an  ECO  program 
must  meet  in  order  to  be  approved  as 
part  of  an  ozone  SIP,  but  not  as  a 
contingency  measure  in  a  CO  SIP. 

3.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

New  Jersey  has  implemented  a 
number  of  measiues  to  control  motor 
vehicle  CX)  emissions.  Emission 
reductions  achieved  through  the 
implementation  of  these  control 
measures  are  enforceable.  These 


measures  include  the  Federal  Motor 
Vehicle  Control  Program,  Federal 
reformulated  gasoline.  New  Jersey's  pre- 
1990  modifications  to  its  inspection  and 
maintenance  (I/M)  program,  and  local 
transportation  control  measiires. 

The  State  of  New  Jersey  has 
demonstrated  that  actual  enforceable 
emission  reductions  are  responsible  for 
the  air  quality  improvement  and  that  the 
CO  emissions  in  the  base  year  are  not 
artificially  low  due  to  local  economic 
downturn.  EPA  finds  that  the 
combination  of  existing  EPA-approved 
SIP  and  federal  measures  contribute  to 
the  permanence  and  enforceability  of 
reduction  in  ambient  CO  levels  that 
have  allowed  C^amden  County  to  attam 
the  NAAQS  since  1990  and  the  nine 
not-classified  areas  to  attain  since  1986. 

4.  Fully  Approved  Maintenance  Plan 
Under  Section  1 75 A 

Section  175 A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Ei^t  years 
after  the  redesignation,  the  state  must 
submit  a  revis^  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  In  this  notice,  EPA  is 
approving  the  State  of  New  Jersey's 
maintenance  plans  for  Camden  C^ounty 
and  the  nine  not-classified  areas 
because  EPA  finds  that  New  Jersey's 
submittal  meets  the  requirements  of 
section  175A. 

A.  Attainment  Emission  Inventory 

As  previously  noted,  on  November  15, 
1992i  the  State  of  New  Jersey  submitted 
a  comprehensive  inventory  of  CO 
emissions  for  Camden  County  and  the 
nine  not-classified  areas.  The  inventory 
includes  emissions  from  area, 
stationary,  and  mobile  sources  using 
1990  as  the  base  year  for  calculations. 
Although  the  1990  inventory  can  be 
considered  representative  of  attainment 
conditions  because  the  NAAQS  were 
not  violated  during  1990,  New  Jersey 
established  CO  emissions  for  the 
redesignation  year,  1995,  as  well  as  a 
forecast  for  the  year  2007  in  its 
redesignation  request.  These  estimates 
were  derived  from  the  State's  1990 
emissions  inventory  and  assumptions 
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about  economic  andivehicle  miles 
travelled  growth. 

B.  Demonstration  of  Maintenance- 
Prelected  InventoriM 

Total  CX>  «nissioii|B  wen  projected 
from  1990  base  year  put  to  2007.  These 
projeded  inventories  were  prepared  in 
accndanoB  with  EP^  guidance.  The 
pn^ecticms  in  Table  A  show  that  fiitiue 
CX)enussi(Mis  are  not  expected  to 
exceed  the  level  of  epussions  in  the  base 
year  after  the  benefits  of  the  Federal 
Motor  Vehicle  Contrcd  Program, 
reformulated  gasoHne  and  pre-1990 
basicI/M program  aas  taken  into 
consideration.  It  should  be  noted  that 
the  N^SEP  demonstrated  that  Camden 
County  and  the  ninenot-dassified  areas 
will  nvaintain  the  CO  standard  without 
the  need  for  an  oxygenated  fuels 
program. 

As  a  result  of  this  projection.  New 
Jersey  took  into  account  the  eSscts  of 
growth  due  to  economic  activities  and 
populaticm  on  stationary  and  off- 
hi^way  sources.     | 

C  Monitoring  Network 

New  Jersey  has  cotunitted  to  continue 
to  operate  its  existing  air  monitoring 
network  and  quality  iassurance  program 
in  aocordanoe  with  40  CFR  part  58  to 
ensure  the  development  of  complete 
and  accurate  ooaissicai  inventory  and  air 
monitoring  data. 

D.  Verificatim  of  Continued  Attainment 

Continued  attaimoent  of  the  CO 
NAAQS  in  Cunden  County  and  the  nine 
not-daasified  areas  (^spends,  in  part,  on 
the  State's  efliorts  tovisod  tracking 
indicates  of  continuisd  attainment 
during  ttie  m^ntenatce  period.  The 
Stale  has  also  committed  to  submit 
periodic  inventories  of  CO  emissions 
every  three  years  beginning  in  1996  and 
oostinuing  at  least  through  2007. 

E.  Contingency  Plan  \ 

Tlie  level  of  CO  eniissions  in  Camden 
County  and  the  nine  uot-classified  areas 
wriU  hffgely  determine  their  aUlity  to 
stay  in  compliance  with  the  00  NAAQS 
in  the  future.  Despite  the  State's  best 
^orts  to  demonstrate  continued 
oompUance  with  theNAAC^,  the 
eminent  air  pollutant  concentrations 
may  exceed  or  violate  the  NAAQS  based 
upon  some  xmforosoeable  condition.  In 
<»dflr  to  meet  this  challenge,  the  CAA 
requires  stetes  to  develop  contingency 
oieesuies  to  offset  these  conditions. 

New  Jersey  will  be  using  an  enhanced 
I/M  program  as  its  contingency  measure. 
New  Janey  is  impleqienting  enhanced 
I/M  to  meet  other  requirements  of  the 
CAA  and  it  has  the  additional  benefit  of 
reducing  CO  amissions.  However.  New 


Jersey  will  not  wait  for  a  triggering 
mechanism  before  implementing  this 
measure.  Instead.,  the  State  will 
implement  this  program  as  quickly  as  is 
practicable.  Operation  of  this  program  is 
expected  to  hegfn  in  1996. 

5.  Meeting  Applicable  flequirements  of 
Section  1 10  and  Part  D 

In  section  III.2.  of  this  notice  EPA  sets 
forth  the  basis  for  its  conclusion  that 
New  Jersey  has  a  fully  approved  SIP 
which  meets  the  applicable 
requirements  of  section  110  and  Part  D 
of  the  CAA.  EPA  notes  that  section  110 
also  reouires  that  states  include  in  their 
SIPs.  where  applicable,  oxygenated 
gasoline  programs.  EPA  has  concluded 
that  Camden  County  is  no  longer 
required  to  have  an  oxygenated  gasoline 
program  in  the  applicable  SIP  b«::ause 
the  entire  Philadelphia-Wilmington- 
Trenton  CMSA  is  in  foct  attaining  the 
CO  NAAC^.  hi  addition,  for 
redesignation  purposes,  an  oxygenated 
gasoline  program  does  not  have  to  be  a 
part  of  the  appUcable  SIP  for  the  nine 
not  clasrified  nonattainment  areas. 

Camden  County 

The  Camden  County  low  moderate 
nonattainment  area  had  a  CO  design 
value  greeter  than  9.5  parts  per  million 
at  the  time  of  the  enactment  of  the  Clean 
Air  Act  Amendments  of  1990  and  thus 
was  originally  required  to  have  an 
oxygenated  gasoline  program  by 
November  1. 1992  as  a  part  of  the  SIP 
for  this  area.  In  this  notice,  however, 
EPA  is  finding  that  the  entire 
Philadelphia-Camden  nonattainment 
area  is  currmtly  attaining  the  CO 
NAAQS  (See  section  in.l).  Under  a  new 
interpretation  of  section  211(m)(6) 
discussed  in  this  section,  once  EPA 
determines  that  a  CO  nonattainment 
area  is  actually  attaining  the  CO  NAAQS 
and  that  the  aree  demonstrates  it  does 
not  need  oxygenated  gasoline  to 
maintain  the  NAAQS.  section  211(m)  no 
longer  requires  the  submittal  of  a  SIP 
revision  for  the  aree  embodying  an 
oxygenated  gasoline  program  so  long  as 
the  area  continues  to  maintain  the 
standard.  Thus,  because  EPA  finds  that 
the  Philadelphia-Camden 
nonattainment  area  is  actually  attaining 
the  NAAQS  and  that  Camden  County 
has  demonstrated  that  it  does  not  need 
oxygenated  gasoline  for  maintenance, 
Camden  County  is  no  longer  required  to 
have  an  oxygenated  gasoline  program  in 
the  applicable  SIP.  As  a  consequence, 
Camden  County  may  be  redesignated 
notwithstanding  the  lack  of  a  section 
211(m)  oxygenated  gasoline  program 
since  such  a  {ungram  is  not  an 
applicable  requirement  for  purposes  of 
evaluating  the  redesignation  request  for 


Camden  County  purauant  to  section 
107(d)(3)(E). 

In  this  notice,  EPA  is  refining  its 
previous  interpretation  of  when  section 
21  Km)  requires  a  state  to  include  an 
oxygenated  gasoline  program  in  its  SIP. 
Section  211(m)(l)  requires  states  with 
nonattainment  areas  with  a  design  value 
of  at  least  9.5  ppm  to  submit  a  SIP 
revision  containing  oxygenated  gasoline 
requirements.  Section  211(m)(6), 
however,  states:  "Nothing  in  this 
subsection  shall  be  interpreted  as 
requiring  an  oxygenated  gasoline 
program  in  an  area  which  is  in 
attairunent  for  00.  except  that  in  a  00 
area  which  is  redesignated  as  attainment 
for  CO.  the  requirements  of  this 
subsection  shall  remain  in  effect  to  the 
extent  such  program  is  necessary  to 
maintain  such  standard  *  *  *" 
(emphasis  added). 

Previously,  EPA  has  looked  to  an 
area's  designation  as  nonattainment  to 
determine  whether  oxygenated  gasoUne 
is  required.  However,  section  211(m)(6) 
refsra  specifically  to  an  area  "which  is 
in  attainment,"  not  to  one  which  is 
designated  attainment.  EPA  interprets 
this  language  to  mean  that  as  soon  as 
EPA  determines  that  an  entire 
nonattainment  area  is  actually  in 
attainment,  even  prior  to  redesignation. 
section  21l(m)  no  longer  requires  an 
oxygenated  gasoline  program  for  that 
aree. 

This  interpretation  is  based  on  the 
plain  language  of  the  statute  and  is 
supptnted  by  the  general  CAA  structure 
for  applying  prov^ions  for  SIP 
raquiiements  to  nonattainment  areas. 
Section  211(m)(6)  provides  that  nothing 
in  section  211(m)  is  to  be  interpreted  as 
requiring  an  oxygenated  gasoline 
program  in  an  area  that  is  "in 
aittainment:"  it  does  not  state  that 
nothing  in  section  211(m)  is  to  be 
inteipreted  as  requiring  an  oxygenated 
gasoline  program  in  an  area  "designated 
attainment"  The  two  issues  are  distinct, 
however.  Whether  an  area  is  "in 
attainment"  depends  solely  on  a 
determination  of  whether  an  area  is 
attaining  the  NAAQS  (a  determination 
based  on  the  air  quality  of  the  area),   . 
whereas  an  area's  designation  as 
attainment  or  nonattainment  depends 
on  other  factors  as  well  as  its  own  air 
quality.  [See  section  107(d)(1)  and 
(d)(3)^).]  Congress  has  dbrawn 
distinctions  between  the  issue  of 
whether  an  area  has  attained  (he 
standard  and  its  designation  as 
attainment.  [See,  e.g.,  section 
107(d)(3)(E)  (attainment  of  the  standard 
is  one  of  several  criteria  for  being 
redesignated  attainment);  section  182(0 
(NOx  RACT  requirements  may  be 
waived  for  ncmattainment  areas  if  it  is 
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determined  that  NOx  reductions  would 
not  contribute  to  attainment  of  the 
standard).] 

Moreover,  this  interpretation  is  a 
reasonable  readiM  that  gives  section 
211(m)(6)  legal  e^.  Section  175A 
states  that  nonattainment  area 
requirements  continue  in  force  and 
effect  until  an  area  is  redesignated  to 
attainment;  by  implication,  once  the 
area  is  redesignated,  the  requirements 
no  longer  apply  except  as  needed  for 
maintenance  or  as  contingency 
measures.  Section  211(m)(6)  would  be  a 
redundant  restatement  of  this  principle 
if  it  meant  only  that  redesignated  areas 
were  no  longer  subject  to  oxygenated 
gasoline  requirements.  Furthermore. 
EPA  notes  mat  provisions  such  as 
section  211(m)(6)  are  not  reflected  in 
other  nonattainment  area  provisions, 
such  as  the  inspection/maintenance 
requirements,  mrther  supporting  EPA's 
interpretation. 

The  effects  of  this  interpretation  of 
section  211(m)  are  limited  in  several 
respects.  Where  a  state  that  is  in  fact 
attaining  the  CO  NAAQS  has  an 
oxygenated  gasoline  program  as  part  of 
an  approved  SIP,  the  program  would 
remain  in  the  SIP;  section  211(m)(6) 
only  would  allow  the  state  to  submit  a 
SIP  revision  to  remove  the  program,  and 
then  only  if  it  is  not  needed  for 
maintenance  and  its  removal  complied 
with  section  110(1).  Also,  the  entire 
nonattainment  area  must  be  actually 
achieving  the  CO  NAAQS  before 
oxygenated  gasoline  would  not  be 
required  for  any  portion  of  the  MSA  or 
CMSA  in  which  an  area  is  located. 
Furthermore,  imless  the  area  is 
redesignated  to  attainment,  the 
oxygenated  gasoline  program 
requirement  would  again  become 
effective  upon  a  subsequent  violation  of 
the  standard.  In  addition,  as  this 
interpretation  is  based  on  the  language 
of  section  211(m)(6),  it  does  not  extend 
beyond  the  oxygenated  gasoline 
requirements  to  other  CAA  SIP 
requirements. 

The  Nine  Not  Classified  Areas 

For  various  reasons,  none  of  the  nine 
not-classified  nonattainment  areas  being 
redesignated  to  attainment  in  today's 
notice  are  required  to  have  an 
oxygenated  gasoline  program  in  their 
approved  SOP  in  order  to  be 
redesignated.  None  of  the  areas  had  a 
CO  design  value  of  9.5  parts  per  million 
or  greater  and,  therefore,  none  of  the 
nine  areas  would  have  bean  required  to 
have  an  oxygenated  gasoline  program. 
However,  oxygenated  gasoline  programs 
had  been  required  in  eight  of  these  nine 
areas  because  they  are  located  in  a 
CMSA  containing  a  moderate  CO 


nonattainment  area  in  which  section 
211(m)  required  a  program.  The  ninth 
area.  Atlantic  City,  was  and  is  not   ^ 
req^ured  to  have  an  oxygenated  fuel  ^ 
pro^l^m^n  its  SIP  nor  is  it  a  part  of  a 
CMSA  where  the  program  is  required. 

Three  of  the  not-classified  areas,  the 
aty  of  Trenton,  the  Qty  of  Burlington 
and  the  Borough  of  Penns  Grove  (part), 
are  located  wimin  the  Philadelphia-. 
Wibnington-Trenton  CMSA.  While 
these  areas  had  once  been  required  to 
have  an  oxygenated  gasoline  program 
due  to  their  location  in  the  same  CMSA 
as  the  Camden  Area,  as  the  Camden 
Area  is  no  longer  required  to  have  a 
program,  they  are  also  no  longer 
required  to  have  a  program. 

EPA  is  proceeding  with  the  / 

redesignation  of  the  remaining  five  not- 
classified  nonattainment  areas  in  die 
NY-NJ-LI  CMSA  notwithstanding  the 
lack  of  an  approved  SIP  requiring  the 
sale  of  oxygenated  fuels  in  these  five 
areas.  These  areas  are,  the  Borough  of 
Freehold,  the  Qty  of  Morristown,  the 
aty  of  Perth  Amboy,  the  City  of  Toms 
River  and  the  Borough  of  Somerville. 
EPA  believes  that  these  five  areas  satisfy 
the  requirement  of  section  107(d)(3)(E) 
of  the  CAA  in  that  they  have  a  fully- 
approved  SIP  meeting  all  of  the  section 
110  and  Part  D  requirements  applicable 
to  the  area.  The  reasons  for  this  view  are 
based  on  a  com{)ination  of  factors. 

The  requirements  of  section  2 1 1  (m) 
concerning  the  sale  of  oxygenated 
gasoline  in  the  NY-NJ-LI  CMSA  do  not ' 
apply  to  the  five  not-classified  areas  by 
virtue  of  their  own  classification, 
designation  or  design  value.  Rather, 
oxygenated  fuel  is  required  to  be  sold  in 
these  areas  because  they  are  located 
within  a  CMSA  containing  a  moderate 
CO  nonattainment  area  with  a  design 
value  of  greater  than  9.5  parts  per 
million. 

The  requirements  concerning  the  sale 
of  oxygenated  fuels  in  areas  that  are 
located  within  a  CMSA  in  which  a  CO 
nonattainment  area  with  a  design  value 
of  9.5  parts  per  million  or  greater  exist 
regardless  of  the  designation  or 
classification  of  those  areas  as 
attainment,  nonattainment  or  not- 
classified.  Thus,  the  applicability  of  the 
requirements  concerning  the  sale  of 
oxygenated  fuels  in  the  five  not- 
classified  areas  will  not  be  affected  by 
the  redesignation  of  those  areas  to 
attainment.  Furthermore,  the  State  of 
New  Jersey  remains  subject  to  a 
requirement  to  submit  a  SIP  revision 
requiring  the  sale  of  oxygenated  fuel  in 
the  New  Jersey  portion  of  the  NY-NJ-LI 
CMSA  because  nonattaining  areas  of  the 
CMSA  remain  subject  to  the  section 
211  (m)  requirements. 


For  purposes  of  applying  the 
provisions  of  section  107(d)(3)(E) 
concerning  requirements  applicable  to 
an  area  seeking  redesignation,  EPA 
believes  it  reasonable  and  appropriate  to 
view  the  oxygenated  fuel  requirements 
of  section  2 11  (m)  as  applying  only  to  an 
area  within  a  CMSA  whose  design  value 
triggered  the  appUcability  of  the 
program,  but  not  to  the  peripheral  areas 
within  the  same  CMSA  that  are 
subjected  to  the  prqgram  by  virtue  of 
their  location  within  that  CMSA. 
Nonetheless,  the  redesignation  to 
attainment  of  the  five  not-classified 
areas  located  in  the  NY-NJ-U  CMSA 
will  not  remove  the  mandate  that  the 
State  is  required  to  submit  a  SIP 
revision  to  implement  an  oxygenated 
fuel  program  throughout  the  CMSA. 

IV.  Final  Action 

EPA  is  approving  the  Camden  County 
and  nine  not-classified  CO  maintenance 
plans  because  they  meet  the 
requirements  set  forth  in  section  175A 
of  the  CAA.  In  addition,  the  Agency  is 
approving  the  requests  for  redesignating 
Camden  County  and  the  nine  not- 
classified  areas  to  attainment,  because 
the  State  has  demonstrated  compliance  . 
with  the  requirements  of  section 
107(d)(3)(E)  for  redesignation.  EPA  is 
also  approving  New  Jersey's  1990  base 
year  CO  emissions  inventory  and 
contingency  measures. 

Nothing  m  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factora  and  in  relation  to  relevant 
statutory  and  regulatory  reouirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroveraial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  Thus,  this  direct  final  action  will 
be  effective  February  5, 1996  unless,  by 
January  8. 1996,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  rule  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no 
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adverse  comments  a^  received,  the 
public  is  advised  th^  this  rule  will  be 
effective  in  60  days.  (See  47  FR  27073 
and  59  FR  24059.1 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  ^A  must  prepare 
a  regulatory  flexibiU^  analysis 
assessing  the  impact;  of  any  proposed  or 
final  rtile  on  small  entities.  5  U.S.C.  603 
and  604.  Ahemativ^y,  EPA  may  certify 
that  the  rule  will  notj  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entiti^  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  undbr  section  110  and 
Subchapter  I,  Pa[h  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  n6t  have  a  significant 
impact  on  any  small  entities  a^cted. 
Moveover,  due  to  the  nature  of  the 
Jisderal-state  relationship  imder  the 
CAA,  oreparation  of  )a  regidatory 
flexibility  analysis  wbuld  constitute 
federal  inquiry  into  Ibeeconomic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  siuch  grounds. 
Union  Electric  Co.  v.  US  EPA.  427  US 
246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2).  1 

Under  sections  20$,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  federal  mandate  that  may 
result  in  estimated  aanual  costs  of  $100 
million  or  more  to  the  private  sector,  or 
to  state,  local,  or  tribal  governments  in 
the  aggregate.   *        i 

Through  submissi(in  of  this  state 
implementation  plan  or  plan  revision, 
the  state  and  any  aff0cted  local  or  tribal 
governments  have  el^ed  to  adopt  the 
program  provided  for  under  sections 
110  and  187  of  the  cKa.  These  rules 
may  bind  state,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  brivate  sector  to 
perform  certain  dutif  s.  To  the  extent 
that  the  rules  being  ajpproved  by  this 
action  would  impost  any  mandate  upon 
the  state,  local  or  tribal  governments 
either  as  the  owner  or  operator  of  a 
source  or  as  a  regulator,  or  would 
impose  any  mandate;  upon  the  private 
sector,  EPA's  action  ^ill  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  regulations  under  state 
law.  Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  to 


the  private  sector,  resuh  from  this 
action.  EPA  has  also  determined  that 
this  direct  final  action  does  not  include 
a  mandate  that  may  result  in  estimated 
annual  costs  of  $100  million  or  more  to 
state,  local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

Under  5  U.S.C.  605(b),  I  certify  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  [See  46  FR 
8709.) 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this  rule 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit 
within  60  days  from  date  of  publication. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
s^ich  rule  or  action.  This  rule  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).] 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations. 

40  CFR  Part  81 

Air  pollution  control.  National  parks, 
and  Wilderness  areas. 

.   Dated:  October  24. 1995. 
WillUm  J.  Muszynsld. 

Deputy  Regional  Administrator. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7671q. 
Subpart  PF— New  Jersey 

2.  Section  52.1570  is  amended  by 
adding  paragraph  (c)(57)  to  read  as 
follows: 


§52.1570    MentfficationofplaB. 

•  *        •        *        • 

(c)  •  •  • 

(57)  The  redesignation  and 
maintenance  plan  for  Camden  County 
and  the  Nine  not-classified  areas  (the 
City  of  Trenton,  the  City  of  Burlington, 
the  Borough  of  Peims  Grove  (part),  the 
Borough  of  Freehold,  the  Qty  of 
Morristown,  the  Qty  of  Perth  Amboy, 
the  City  of  Toms  River,  the  Borough  of 
Somerville,  and  the  Qty  of  Atlantic 
City)  submitted  by  the  New  Jersey 
Department  of  Environmental  Protection 
on  September  28, 1995,  as  part  of  the 
New  Jersey  SIP.  The  1990  Baseline  CO  , 
Emission  Inventory  for  the  State  of  New 
Jersey  was  submitted  on  November  15, 
1992  and  a  Technical  Update  was 
submitted  on  November  21, 1994. 

(i)  Inoteporation  by  reference. 

(A)  "New  Jersey  Carbon  Monoxide 
State  Implementation  Plan 
Redesignation  And  Maintenance  Plan 
For  Camden  County,"  section  5.f. 
effective  date  September  28, 1995. 

(B)  "New  Jersey  Carbon  Monoxide 
State  Implementation  Plan 
Redesignation  and  Maintenance  Plan  for 
the  Nine  Not-Classified  Nonattainment 
Areas,"  section  5.f,  effective  date 
September  28, 1995. 

(ii)  Additional  material. 

(A)  "New  Jersey  Carbon  Monoxide 
State  Implementation  Plan 
Redesignation  And  Maintenance  Plan 
For  Camden  Coimty"  with  appendices, 
September  28, 1995. 

(B)  "New  Jersey  Carbon  Monoxide 
State  Implementation  Plan 
Redesignation  and  Maintenance  Plan  for 
the  Nine  Not-Classified  Nonattainment 
Areas"  with  appendices,  September  28, 
1995. 

3.  Section  52.1582  is  amended  by 
redesignating  paragraph  (d)  to  (d)(1)  and 
adding  new  paragraph  (d)(2)  to  read  as 
follows: 

§52.1582    Control  strategy  and 
regulations:  Ozone  (volatile  organic 
sutwiances)  and  cartMn  monoxide. 

*  •        *        •       • 

(d)  •  *  * 

(d)(2)  The  base  year  cacbon  monoxide 
emission  inventory  requirement  of 
section  187(a)(1)  of  the  1990  Clean  Air 
Act  Amendments  has  been  satisfied  for 
the  entire  State.  The  inventory  was 
submitted  on  November  15, 1992  and 
amended  on  September  28. 1995  by  the 
New  Jersey  Department  of 
Environmental  Protection  as  a  revision 
to  the  carbon  monoxide  State 
Implementation  Plan. 


r 
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PART  81— (AMENDED] 

Subpart  C— Section  107  Attainment 
Status  Designations 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 


Authority:  42  U.S.C  7401-7671q. 

2.  In  §  81.331.  the  table  for  "New 
Jersey-Carbon  Monoxide"  is  amended 
by  revising  the  entry  for  Camden  County 
to  read  as  follows: 


New  Jersey— Carbon  Monoxide 


§61.331    New  Jersey. 


Designated  area 


Designation 


Date' 


Type 


Ciassrfication 


Date' 


Type 


Atlantic  City  Area: 

Atlantic  County  (part)  The  City  of  Atlantic  City 

Burlington  Area: 

Burlington  County  <part)  City  of  Burlington  

Freehold  Area: 

Monmouth  County  (pat)  Borough  of  Freetxjid 

Morristown  Area: 

Morris  County  (part)  City  of  Morristown 

New  York-N.  New  Jersey-Long  Island  Area: 

Bergen  County „ _ — 

Essex  County 

Hudson  County 

Passaic  County  (part): 

City  of  Qifton 

City  of  Patterson 

City  of  Passaic 

Union  County ^..^ , 

Penns  Grove  Area* 

Salem  County  (part)  Borough  of  Penns  Grove.  Ttx>se  portions 
within  100  yards  of  the  intersections  of  U.S.  Route  130  and 
County  Roads  675  &  607. 

Perth  Amtx>y  Area: 

Middlesex  County  (part)  City  of  Perth  Amlxjy 

Philadelphia-Camden  County  Area: 

Camden  County 

Somerville  Area: 

Somerset  County  (part)  Borough  of  Somennlle  — 

Toms  River  Area: 

Ocean  County  (part)  City  of  Toms  River 

Trenton  Area- 
Mercer  County  (part)  City  of  Trenton 

AQCR  043  NJ  NY  Connecticut  Interstate  (Remainder  of) 

Middlesex  County  (part)  area  outside  of  Perth  Amboy. 
Monmouth  County  (part)  area  outside  of  Freehold. 
Morris  County  (part)  area  outside  of  Morristown. 
Passaic  County  (part)  area  outside  Qifton,  Patterson,  and  Passaic. 
Somerset  County  (part)  area  outside  of  Somerville. 
AQCR  045  Metro.  Philadelphia  Interstate  (Remainder  oO 

Burlington  County  (part)  Area  outside  Buriington. 
Gloucester  County. 

Mercer  County  (part)  Area  outside  Trenton. 
Salem  County  (part)  Area  outside  Penns  Grove  Area. 
AQCR  150  New  Jersey  Intrastate _ ~ 

Atlantic  County  (part)  Area  outside  Atlantic  City. 
Cape  May  County. 
Cumberland  County. 

Ocean  County  (part)  Area  outside  Toms  River. 
AQCR  151  NE  PA— Upper  Delaware  Valley 

Hunterdon  County. 
Sussex  County. 


Februarys,  1996 
Februarys,  1996 
February  5,  1996 
Feboary  5, 1996 


Februarys,  1996 

Februarys,  1996 
Februarys,  1996 
February  S.  1996 
February  S,  1996 
Februarys,  1996 


Attainment 

Attainment 

Attainment 

Attainment 

l^ortattairwnent 

Nortattainment 

Nonattainment 

Nonattainment 
Nonattainment 
Nonattainment 
Nonattainment 

Attainment 

Attainment 

attainment. 

Attainment. 

Attainment 

Attainment 
Undassifiat)le/ 
Attainment. 


Unciasslfiable/ 
Attainment 


Unciasslfiable/ 
Attairvnent 


Unclassifiable/ 
Attainment 


Moderate> 

12.7ppm. 
Moderate  > 

12.7ppm. 
Moderate  > 

12.7ppm. 

Moderate  > 

12.7ppm. 
Moderate  > 

12.7ppm. 
Moderate  > 

12.7ppm. 
Moderate  > 

.i2.7ppm. 


-1 
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New  Jersey— Carbon  Monoxide— Continued                 ^ 

Designated  area 

Designation 

Classification 

Date' 

Type 

Date' 

Type 

Warrwt  County. 
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'Thistteteis 


15. 1990.  unless  ottwnvise  noted. 


12-fr-95: 8:45  am) 


40CFRPvtsS2an<i|81 

I 
[FL63-1-7143a:  FRL-8l40-7] 

Approval  and  Promilgation  of 
Impiamentation  Plans  and  Daaignation 
of  Anaaa  fbr  Air  Quafty  Planning 
Purpoaaa;  SMe  of  Florida  Ctianga  in 
National  Polley  Rag^dlng  Applicability 
of  Conformity  Raquliamanta  to 
nedaalgnatlon  Raquaata 

AGENCY:  Envlnmmen^l  Protection 

Agency  (EPA).  1 

ACnOH;  Direct  final  ryle. 


r:  On  February  7, 1995,  the  State 
of  Florida,  through  the  Florida 
Department  of  Envirqnmental  Protection 
(FDEP),  submitted  a  tiaintenance  plan 
and  a  request  to  redeiignate  the  Tampa 
area  from  marginal  nonattainment  to 
attainment  for  ozone  (O3).  The  Tampa 
O3  nonattainment  area  consists  of 
Hillsborough  and  Piniellas  Counties. 
Under  the  Clean  Air  Act  as  amended  in 
1990  (CAA),  designations  can  be  revised 
if  sufficient  data  are  available  to  warrant 
such  revisions  and  the  CAA 
redesignation  requiretnents  are  satisfied. 
In  this  action,  EPA  is  {approving 
Florida's  request  because  it  meets  the 
maintenance  plan  and  redesignation 
requirements  set  fortlk  in  the  CAA.  and 
EPA  is  also  approvin|  the  1990  base 
year  emission  inventory  for  the  Tampa 
area.  { 

DATES:  This  ection  will  be  effective 
February  5. 1996.  un)ess  adverse  or 
critical  comments  arq  received  by 
lanuary  8, 1996.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
AOOftESSES:  Written  comments  on  this 
action  should  be  addressed  to  )oey 
LeVasseur.  at  the  EPA  Regional  Office 
listed  below. 

Copies  of  the  documents  relative  to 
this  action  are  availaltle  for  pubhc 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  thf  appropriate  office 
at  least  24  hours  before  the  visiting  day. 


Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102). 

U.S.  Environmental  Protection 

Agency,  401  M  Street,  SW. 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  4  Air  Programs  Branch,  345 

Courtland  Street.  NE.  Atlanta.  Georgia 

30365. 
Florida  Department  of  Environmental 

Regulation,  Twin  Towers  Office 

Building,  2600  Blair  Stone  Road. 

Tallahassee,  Florida  32399-2400. 
Hillsborough  County  Environmental 

Protection  Commission,  141Cll^orth 

21st  Street,  Tampa,  Florida  33605. 
Pinellas  County  Department  of 

Environmental  Management.  Division 

of  Air  Quality.  300  S.  Garden  Avenue. 

Clearwater.  Florida  34616. 
FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur.  Regulatory  Plaiming  and 
Development  Section.  Air  Programs 
Branch.  Air,  Pesticides  &  Toxics 
Management  Division.  Region  4 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE.  Atlanta.  Georgia 
30365.  The  telephone  niunber  is  404/ 
347-3555  ext.4215.  Reference  file  FL63- 
l-7143a. 

SUPPLBNENTARY  INFORMATION:  The  Qean 
Air  Act.  as  amended  in  1977  (1977  Act) 
required  areas  that  were  designated 
nonattainment  based  on  a  failure  to 
meet  the  Oa  national  ambient  air  quality 
standard  (NAAQS)  to  develop  SIPs  with 
sufficient  control  measiues  to 
expeditiously  attain  and  maintain  the 
standard.  The  Tampa-St.  Petersburg- 
Clearwater  area  (Tampa),  comprised  of 
Hillsborough  and  Pinellas  Counties,  was 
designated  under  section  107  of  the 
1977  Act  as  nonattainment  with  req)ect 
to  the  O3  NAAQS  on  March  3, 1978.  (43 
FR  8964,  40  CFR  81.310)  hi  accordance 
with  section  110  of  the  1977  Act.  the 
State  submitted  a  part  D  O3  SIP  on  April  . 
30. 1979,  which  was  supplemented  on    / 
August  27, 1979.  and  January  23,  1980.; 
which  EPA  conditionally  approved  on  " 
March  18. 1980.  and  fully  approved  on 
May  14. 1981.  as  meeting  the 
requirements  of  section  110  and  part  D 
ofthe  1977  Act. 

On  November  15. 1990.  the  CAA 
Amendments  of  1990  were  enacted 
(1990  Amendments).  [Pub.  L.  101-549. 
104  Stat.  2399,  codified  at  42  U.S.C. 
7401-7671ql  The  nonattainment 


designation  of  Tampa  was  continued  by 
operation  of  law  piusuant  to  section 
107(d)(l)(C)(i)  ofthe  1990  Amendments. 
Fiuthermore.  it  was  classified  as 
marginal  for  O3  according  to  section 
181(a)(1).  (See  56  FR  56694  (Nov.  6, 
1991)  and  57  FR  56762  (Nov.  30. 1992), 
codified  at  40  CFR  81.310). 

Tampa  more  recently  has  ambient 
monitoring  data  that  show  no  violations 
ofthe  O3  NAAQS.  during  the  period 
1990  through  1994.  In  addition,  there 
have  been  no  exceedances  reported  for 
the  1995  O3  season.  Therefore,  in  an 
effort  to  comply  with  the  1990 
Amendments  and  to  ensure  continued 
attainment  of  the  NAAQS.  Florida 
submitted  an  O3  maintenance  SIP  for 
the  Tampa  area  on  February  7. 1995. 
and  also  requested  redesignation  of  the 
area  to  attainment  with  respect  to  the  O3 
NAAQS. 

The  1990  Amendments  revised 
section  107(d)(1)(E)  to  provide  five 
specific  reqiurements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment. 

1.  The  area  must  have  attained  the   - 
applicable  NAAQS; 

2.  The  area  must  meet  all  relevant 
requirements  imder  section  110  and  part 
D  of  the  CAA: 

3.  The  area  must  have  a  fully 
approved  SIP  under  section  110(k)  of 
the  CAA; 

4.  The  air  quality  improvement  must 
be  perma;tent  and  enforceable;  and 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  ofthe  CAA. 

The  Florida  redesignation  request  for 
the  Tampa  area  meets  the  five 
requirements  of  section  107(d)(3)(E), 
noted  above.  The  following  is  a  brief 
description  of  how  the  State  has 
fulfilled  each  of  these  requirements. 
Because  the  maintenance  plan  is  a 
critical  element  of  the  redesignation 
request,  EPA  will  discuss  its  evaluation 
of  the  maintenance  plan  under  its 
analysis  of  the  redesignation  request. 

1.  Attainment  ofthe  O3  NAAQS 

The  Florida  request  is  based  on  an 
analysis  of  quality  assured  Os  air  quality 
data  which  is  relevant  to  the 
maintenance  plan  and  to  the 
redesignation  request.  The  ambient  O3 
data  for  the  calendar  years  1990  throng 


1992  shows  an  exceedance  rate  of  less 
than  1.0  per  year  of  the  O3  NAAQS  in 
the  Tampa  area.  (See  40  CFR  50.9  and 
Appendix  H).  In  addition,  there  have 
been  no  ambient  air  exceedances  in 
1993, 1994  or  to  date  in  1995  for  O3. 
Because  the  Tampa  area  has  complete 
quality-assured  data  showing  no 
violations  ofthe  standard  over  the  most 
recent  consecutive  three  calendar  year 
period,  the  Tampa  area  has  met  the  first 
statutory  criterion  of  attainment  of  the 
O3  NAAQS.  Florida  has  committed  to 
continue  monitoring  in  this  area  in 
accordance  with  40  CFR  part  58. 

2.  Meeting  AppUadble  Requirements  of 
Section  110  and  Part  D 

On  May  14, 1981.  EPA  hilly  approved 
Florida's  SIP  for  the  Tampa  area  as 
meeting  the  requirements  of  section 
110(a)(2)  and  part  D  of  the  1977  Act  (46 
FR  26640).  The  1990  Amendments, 
however,  modified  section  110(a)(2) 
and.  under  part  D,  revised  section  172 
and  added  new  requirements  for  all 
nonattainment  areas.  Therefore,  for 
purposes  of  redesignation,  to  meet  the 
requirement  that  the  SIP  contain  all 
applicable  requirements  under  the  CAA, 
EPA  has  reviewed  the  SIP  to  ensure  that 
it  contains  all  measures  that  were  due 
under  the  1990  Amendments  prior  to  or 
at  the  time  the  State  submitted  its 
redesignation  request.  EPA  interprets 
section  107(d)(3)(E)(v)  to  mean  that  for 
a  redesignation  request  to  be  approved, 
the  state  has  met  all  requirementsihat^ 
applied  to  the  subject  area  prior  to  the 
submission  of  a  complete  redesignation 
request.  Requirements  dl,the  CAA  that 
come  due  subsequently  cbntinue  to  be 
applicable  at  those  later  d6tes  (see 
section  17.SA(c))  and,  if  the 
redesignation  is  disapproved,  the  state 
remains  obligated  to  fulfill  those 
requirements. 

A.  Section  110  Requirements 

Although  section  110  was  amended 
by  the  1990  Amendments,  the  Tampa 
SIP  meets  the  requirements  of  amended 
section  110(a)(2).  A  number  ofthe 
requirements  did  not  change  in 
substance  and,  therefore,  H'A  believes 
that  the  pre-amendment  SIP  met  these 
requirements.  As  to  those  requirements 
that  were  amended,  (see  57  FR  27936 
and  23939,  June  23, 1993),  many  are 
duplicative  of  other  requirements  of  the 
CAA.  EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  amended  section 
110(a)(2). 

B.  Part  D  Requirements 

Before  Tampa  may  be  redesignated  to 
attainment,  it  also  must  have  fulfilled 
the  appUcable  requirements  of  part  D. 


Under  part  D.  an  area's  classification 
indicates  the  requirements  to  which  it 
will  be  subject.  Subpart  1  of  part  D  sets 
forth  the  basic  nonattainment 
'requirements  apphcable  to  all 
nonattainment  areas,  classified  as  well 
as  nonclassifiable.  Subpart  2  of  part  D 
establishes  additional  requirements  for 
nonattainment  areas  classified  under 
table  1  of  section  181(a).  The  Tampa 
area  was  classified  as  marginal  (See  56 
FR  56694,  codified  at  40  CFR  81.530). 
Therefore,  in  order  to  be  redesignated  to 
attainment,  the  State  must  meet  the 
applicable  requirements  of  subpart  1  of 
part  D,  specifically  sections  172(c)  and 
176,  and  is  subject  to  requirements  of 
subpart  2  of  part  D. 

B.l.  Subpart  1  of  part  D— Section  172(c) 
Plan  Provisions 

Under  section  172(b),  the 
Administrator  established  that  States 
containing  nonattainment  areas  shall 
submit  a  plan  or  plan  revision  meeting 
the  applicable  requirements  of  section 
172(c)  no  later  than  three  years  after  an 
area  is  designated  as  nonattainment.  i.e.. 
unless  EPA  establishes  an  earlier  date. 
EPA  had  not  determined  that  these 
requirements  were  applicable  to 
classified  O3  nonattainment  areas  on  or 
before  February  7. 1995.  the  date  that 
the  State  of  Florida  submitted  a 
complete  redesignation  request  for  the 
Tampa  area.  Therefore,  the  State  was 
not  required  to  meet  these  requirements 
for  purposes  of  redesignation.  EPA  has 
determined  that  the  section  172(c)(2) 
reasonable  further  progress  (RFP) 
requirement  was  not  applicable  to  the 
Tampa  redesignation.  Also  the  section 
172(c)(9)  contingency  measures  and 
additional  section  172(c)(1)  non-RACT 
reasonable  available  control  measures 
(RACM)  beyond  what  may  already  be 
required  in  the  SIP  are  no  longer 
necessary. 

The  section  172(c)(3)  emissions 
inventory  requirement  has  been  met  by 
the  submission  and  approv4l  (in  this 
action)  ofthe  1990  base  year  inventory 
required  under  subpart  2  of  part  D, 
section  182(a)(1). 

As  for  the  section  172(c)(5)  NSR 
requirement.  EPA  has  determined  that 
areas  being  redesignated  need  not 
comply  with  the  NSR  requirement  prior 
to  redesignation  provided  that  the  area 
demonstrates  maintenance  of  the 
standard  without  part  D  NSR  in  effect. 
See  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  dated  October  14. 1994. 
entitled  Part  D  New  Source  Review  (part 
D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment.  The  rationale  for  this  view 
is  described  fully  in  that  memorandum. 
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and  is  based  on  the  Agency's  authority 
to  establish  de  minimis  exceptions  to 
statutory  requirements.  See  Alabama 
Power  Qj.  v.  Costle,  636  F.  2d  323.  360- 
61  (D.C.  Cir.  1979).  However,  the  State 
of  Florida  does  have  a  fully  approved 
part  D  NSR  rule. 

Finally,  for  purposes  of  redesignation. 
the  Tampa  SIP  was  reviewed  to  ensure 
that  all  requirements  of  section 
110(a)(2),  containing  general  SIP 
elements,  were  satisfied.  As  noted 
above,  EPA  believes  the  SIP  satisfies  all 
of  those  requirements. 

B.2.  Subpart  1  of  Part  D— Section  176 
Conformity  Plan  Provisions 

Section  176(c)  ofthe  CAA  requires 
States  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that 
Federal  actions,  before  they  are  taken 
conform  to  the  air  quality  planning 
goals  in  the  applicable  State  SIP.  Tlie 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  the  States  must  be 
consistent  with  Federal  cQaformity 
regulations  that  the  CAArequired  EPA 
to  promulgate.  Congress  provided  for 
the  State  revisions  to  be  submitted  one 
year  ^fter  the  date  for  promulgation  of 
final  EPA  conformity  regulations.  When 
that  date  passed  without  such 
promulgation,  EPA's  General  Preamble 
for  the  Implementation  of  Title  I 
informed  States  that  its  conformity 
regulations  would  establish  a  submittal 
date  (see  57  FR  13498. 13557  (April  16, 
1992)). 

EPA  promulgated  final  transportation 
conformity  regulations  on  November  24, 
1993  (58  FR  62118),  and  general 
conformity  regulations  on  November  30, 
1993  (58  FR  63214).  These  conformity 
rules  require  that  States  adopt  both 
transportation  and  general  conformity 
provisions  in  the  SIP  for  areas 
designated  nonattainment  or  subject  to 
a  maintenance  plan  approved  under 
CAA  section  175 A.  Pursuant  to  40  CFR 
51.396  ofthe  transportation  conformity 
rule  and  40  CFR  51.851  ofthe  general 
cohformity  rule,  the  State  of  Florida  is 
required  to  submit  a  SIP  revision 
containing  transportation  conformity 
criteria  and  procedures  consistent  with 
those  established  in  the  Federal  rule  by 
November  25. 1994.  Similarly,  the  State 
of  Florida  is  required  to  submit  a  SIP 
revision  containing  general  conformity 
criteria  and  procedures  consistent  with 
those  established  in  the  Federal  rule  by 
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December  1, 1994.  The  conformity  rules 
for  Florida  have  not  yet  been  approved. 

Althou^  this  redeflignation  request 
was  submitted  to  EPA  after  the  due 
dates  for  the  SIP  revisions  for 
transportation  conformity  (58  FR  62188] 
and  general  conformity  (58  FR  63214] 
rules.  EPA  believes  it  is  leasonable  to 
interpret  the  confortnity  requirements  as 
not  bcBing  applicable  requirements  for 
piirposes  of  evaluating  the  redesignation 
request  under  section  107(d).  The 
raticMiale  for  this  is  based  on  a 
combination  of  twojfoctors.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  Act  continues  to  apply  to  areas 
after  redesignation  tk>  attalnnieDt. 
Therefore,  the  State  remains  obligated  to. 
adopt  the  transportation  and  general 
conformity  rules  ev^n  after 
redesignation  and  Would  risk  sanctions 
for  £ulure  to  do  so.  While  redesignation 
of  an  area  to  attainment  enables  the  area 
to  avoid  further  compliance  with  most 
requirements  of  section  110  and  part  D, 
since  those  requirements  are  linfcsd  to 
the  nonattainment  s^tus  of  an  area,  the 
conformity  reqxiirements  apply  to  both 
nonattanment  and  maintenance  areas. 
Second,  EPA's  fedeial  conformity  rules 
require  the  performance  of  conformity 
analyses  in  the  abseiice  of  state-adopted 
rules.  Therefore,  a  delay  in  adopting 
State  rules  does  not  relieve  an  area  from 
the  obhgation  to  imblement  conformity 
requirements. 

Because  areas  areisubject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  Federal  rules  if  State 
rules  are  not  yet  adopted,  EPA  believes 
it  is  reasonable  to  v|9w  these 
requirements  as  not  [being  applicable 
requirements  for  puiposes  of  evaluating 
a  redesignation  request. 

Therefore,  with  this  notice,  EPA  is 
modifying  its  national  policy  regarding 
the  intwpretation  olthe  provisions  of 
section  1 07(d)(3)(E)  jconceming  the 
applicable  reqiuremients  for  purposes  of 
reviewing  an  ozone  redesignation 
request.  Under  this  new  policy,  for  the 
reasons  just  discussed,  Q*A  believes 
that  the  ozone  redesignation  request  for 
the  Tampa  area  may  be  approved 
notwithstanding  the  lack  of  submitted 
and  approved  state  bansportation  and 
general  conformity  tules. 

B.3.  Subpart  2  of  Pah  D— Section  182(a) 
Requirements 

The  CAA  was  amended  on  November 
15, 1990,  Public  Law  101-549.  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
EPA  was  required  te  classify  O^ 
nonattaimnent  areaS  according  to  the 
severity  of  their  pnx>lem.  The  Tampa 


area  was  designated  as  marginal  O3 
nonattainment  (See  40  CFR  81.310). 
Because  this  area  is  marginal,  the  area 
must  meet  section  182(a)  of  the  CAA. 
EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  amended  section  182. 
Below  is  a  simmiary  of  how  the  area  has 
met  the  requirements  of  these  sections. 

(1)  Emissions  Inventory 

The  CAA  required  an  inventory  of  all 
actual  emissions  from  all  sources,  as 
described  in  section  172(c)(3)  by 
November  15, 1992.  On  November  16, 
1992,  FDEP  submitted  an  emission 
inventory  for  the  Tampa  area.  This 
notice  is  approving  the  base  year 
inventory  for  the  Tampa  area. 

(2)  Reasonably  Available  Control 
Technology  (RACT) 

To  be  redesignated,  all  SEP  revisions 
required  by  section  182(a)(2)(A)  and 
182(b)(2)  concerning  RACT 
requirements  must  have  been  submitted 
to  EPA  and  fully  approved.  Florida  has 
met  all  RACT  requirements. 

(3)  Emissions  Statements 

Section  182(a)(3)  of  the  CAA  reqiiired 
a  SIP  submission  by  November  15, 1992, 
to  require  stationary  sources  of  NOx  and 
VOCs  to  provide  statements  of  actual 
emissions.  Florida  submitted  an  aimual 
emissions  statement  SIP  revision  on 
November  13, 1992.  This  revision  was 
approved  in  the  Federal  Register  on 
August  4, 1994. 

3.  Fully  Approved  SIP  Under  Section 
110(k)oftlieCAA 

Based  on  the  approval  of  provisions 
under  the  pre-amended  CAA  and  EPA's 
prior  approval  of  SIP  revisions  under 
the  1990  Amendments,  EPA  has 
determined  that  the  Tampa  area  has  a 
fully  approved  Sff  under  section  llO(k), 
which  also  meets  the  applicable 
requirements  of  section  110  and  pari  D 
as  discussed  above. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Under  the  pre-amended  CAA,  EPA 
approved  the  Florida  SIP  control 
strategy  for  the  Tampa  nonattainment 
area,  satisfied  that  the  rules  and  the 
emission  reductions  achieved  as  a  result 
of  those  rules  were  enforceable.  The 
control  measures  to  which  the  emission 
reductions  are  attributed  are  VCXi:  RACT 
regulations,  the  Federal  Motor  Vehicle 
Contiol  Program  (FMVCP).  and  lower 
Reid  Vapor  Pressure  (RVP).  VOC 
emissions  from  stage  I  sources  were 
reduced  by  40%  in  1990  due  to  VOC 
RACT.  The  FMVCP  reduced  VOC 
emissions  from  motor  vehicles  by  14.2% 


from  1988  to  1990.  The  reduction  in 
RVP  from  10.8  psi  in  1988  to  9.0  psi  in 
1990  has  reduced  sununertime  VOC 
mobile  source  emissions  by  30.8%. 

In  association  with  its  emission 
inventory  discussed  below,  the  State  of 
Florida  has  demonstrated  that  actual 
enforceable  emission  reductions  are 
responsible  for  the  air  quality 
improvement  and  that  the  VOC 
emissions  in  the  base  year  are  not 
artificially  low  due  to  local  economic 
downturn.  EPA  finds  that  the 
combination  of  existing  EPA-approved 
state  and  federal  measures  contribute  to 
the  permanence  and  enforceability  of 
reduction  in  ambient  O3  levels  that  have 
allowed  the  area  to  attain  the  NAAQS. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175A 

Section  175A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  fiom 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  State  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  In  this  notice,  EPA  is 
approving  the  State  of  Florida's 
maintenance  plan  for  the  Tampa  area 
because  EPA  finds  that  Florida's 
submittal  meets  the  requirements  of 
section  175A. 

A.  Emissions  Inventory — Base  Year 
Inventory 

On  November  16, 1992,  the  State  of 
Florida  submitted  comprehensive 
inventories  of  VOC,  NOx.  and  CO 
emissions  fiom  the  Tampa  area.  The 
inventories  include  biogenic,  area, 
stationary,  and  mobile  sources  using 
1990  as  the  base  year  for  calculations  to 
demonstrate  maintenance.  The  1990 
inventory  is  considered  representative 
of  attainment  conditions  because  the 
NAAQS  was  not  violated  during  1990. 
EPA  is  approving  the  1990  base  year 
inventory  in  this  dociunent. 

The  State  submittal  contains  the 
detailed  inventory  data  and  siunmaries 
by  county  and  source  category.  The 
comprehensive  base  year  emissions 
inventory  was  submitted  ih  the  NEDS 
format.  Finally,  this  inventory  was 
prepared  in  accordance  with  EPA 
guidance.  It  also  contains  summary 


tables  of  the  base  year  and  projected 
maintenance  year  inventories.  EPA's 
TSD  contains  more  in-depth  details 


regarding  the  base  year  inventory  for  the 
Tampa  area. 

VOC  Emissions  Inventory  Summary 


1990 

1994 

1997 

2000 

2005     ] 

Stationarv  Point                     

16.59 

101.00 

166.12 

51.41 

97.89 

24.52 
104.61 
90.96 
55.36 
97.89 

25.16 
109.44 
87.97 
57.56 
97.89 

25.86 

114.34 
84.73 
59.76 
97.89 

26.64 

Stationary  Area  - - -••• 

OrvRoad  Mobile * ..- 

Non-Road  Mobile - 

Biogenics « - 

120.13 
87.43 
62.58 
97.89 

Total - 

433.01 

373.07 

378.02 

382.59 

394.67 

NOx  Emissions  Inventory  Summary 

[Tons  per  day] 


Stationary  Point  .. 
Stationary  Area  .. 
On-Road  Mobile  . 
Non-Road  Mobile 

Total 


1990 


319.76 

9.96 

121.47 

41.60 


492.79 


1994 


336.02 
10.67 

109.89 
44.61 


501.19 


1997 


317.83 
11.08 

114.00 
47.01 


489.92 


2000 


320.02 
11.48 

111.80 
49.40 


492.70 


2005 


338.84 
12.08 

113.25 
52.61 


516.78 


CO  Emissions  Inventory  Summary 

[Torts  per  day] 


Stationary  Point  .. 
Stationary  Area  ... 
On-Road  Mobile  .. 
Non-Road  Mobile 

Total 


B.  Demonstration  of  Maintenance — 
Projected  Inventories 

Total  VOC  and  NOx  emissions  were 
projected  from  1990  base  year  out  to 
2005,  with  interim  years  of  1994, 1997, 
and  2000.  These  projected  inventories 
were  prepared  in  accordance  with  EPA 
guidance.  The  projections  show  that 
VOC  emissions  are  expecteki  to  decrease 
38.34  tons  or  8.85%  fiom  the  level  of 
the  base  year  inventory  during  this  time 
period.  TTie  NOx  emissions  do  show  a 
slight  increase  of  23.99  tons  or  4.87% 
fiom  1990  to  2005,  but  the  State  has 
demonstrated  as  discussed  below  that 
the  projected  increases  will  not 
adversely  afiiect  the  maintenance  of  the 
O3  NAAQS. 

The  Empirical  Kinetics  Modeling 
Approach  (EKMA)  was  used  to 
demonstrate  the  impact  of  NOx 
emission  increases  on  maximum  O3 
formation.  The  EKMA  analysis  showed 
that  the  projected  future  mix  of 
emissions  will  not  cause  a  violation  of 
the  NAAQS.  EPA  EKMA  guidance 
documents  were  used  in  developing 


model  inputs.  The  model  was  run  using 
1988  meteorological  conditions  and 
monitored  O3,  NOx  and  nonmethane 
organic  compound  (NMOC) 
concentration  data  for  May  16, 1988, 
June  3. 1988,  and  June  23, 1988,  and 
was  run  in  the  EKMA  calculate  mode. 
These  days  had  observed  Oj  maximiun 
concentrations  of  0.118, 0.113,  and 
0.115  parts  per  million  (ppm) 
respectively.  The  monitored  NMOC/ 
NOx  ratios  of  6.876,  8.298,  and  5.180 
were  used  as  input.  The  EKMA 
predicted  a  minimum  decrease  in  O3 
concentration  of  1.5%  from  1990  to 
2005. 

The  model  output  indicated  a 
continual  decrease  in  the  maximimi 
model-predicted  O3  with  each  increase 
in  NOx  emissions  over  the  1990  base 
case  inventory.  Additionally,  the 
modeling  indicated  that  the  mix  of 
emissions  as  indicated  in  the  2005 
inventory  (11.4%  VOC  reductions  and 
4.8%  NOx  increase  over  the  1990 
inventory)  produced  lower  O3  levels 
than  the  base  case.  Thus,  the  analysis 


1990 


33.49 

16.36 

942.60 

365.54 


1357.99 


indicates  that,  not  withstanding  the 
projected  increase  in  NOx  emissions, 
the  Tampa  area  should  continue  to 
maintain  the  standard  throughout  the 
maintenance  {>eriod. 

C.  Contingency  Plan 

The  level  of  VOC  emissions  in  the 
Tampa  area  will  largely  determine  its 
ability  to  stay  in  compliance  with  the  Oj 
NAAQS  in  the  future.  Despite  the 
State's  best  efforts  to  demonstrate 
continued  compliance  with  the  NAAQS. 
the  ambient  air  pollutant  concentrations 
may  exceed  or  violate  the  NAAQS. 
Therefore.  Florida  has  provided 
contingency  measures  with  a  schedule 
for  implementation  in  the  event  of  a 
future  O3  air  quality  problem.  In  the 
case  of  a  violation  of  the  O3  NAAQS,  the 
plan  contains  a  contingency  to 
implement  additional  control  measures 
such  as  reinstatement  of  NSR.  less 
volatile  or  reformulated  gasoUne. 
expansion  of  control  strategies  to 
adjacent  counties  for  VOC  and/or  NOx 
and  to  new  CTG  categories,  or  an 
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enhanced  vehicle  etnissions  inspection 
program.  A  complete  description  of 
these  contingency  measures  and  their 
triggers  can  be  found  in  the  State's 
submittal.  EPA  finds  that  the 
contingency  measures  provided  in  the 
State  submittal  me^  the  requirements  of 
secticm  175A(d)  of  0)e  CAA. 

D.  Subsequent  Maintenance  Plan 
Revisions  I 

In  accordance  wi|h  section  175A(b)  of 
the  CAA,  the  State  ^s  agreed  to  submit 
a  revised  maintenance  SIP  eight  years 
after  the  area  is  redesignated  to 
attainment.  Such  relvised  SIP  will 
provide  for  maintenance  for  an 
additional  ten 

FiaalActkn 

In  this  action,  EPA  is  approving  the 
Tampa  area  Oa  maintenance  plan 
sutnnitted  on  February  7, 1995,.  because 
it  meets  the  requiretaents  of  section 
175A.  In  addition,  the  Agency  is 
approving  the  requast  and  redesignating 
the  Tampa  nooattai<unent  area  to 
attainment,  because!  the  State  has 
demonstrated  compliance  with  the 
reouiremoits  of  section  107(d)(3)(E)  for 
ledesignation.  EPA  is  also  approving  the 
1990  base  year  emiflsions  inventory  for 
the  Tampa  area  subnitted  on  November 
16, 1992.  The  EPA  is  publishing  this 
action  without  phot  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  aiaendment  and 
anticipates  no  adveise  comments. 
However,  in  a  separate  document  in  this 
Federal  Kagistar  pubUcation,  the  EPA  is 
proposing  to  approvja  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  efEsctive 
February  S.  1996,  ^ess,  within  30  days 
of  its  pablication,  adverse  or  critical 
comments  are  received.  If  the  EPA 
receives  such  comniBnts,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  a  subsequent  dociuoent 
that  will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
baaed  on  this  actionjserving  as  a 
proposed  rule.  The  fPA  will  not 
institute  a  second  cc^nment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  tnisiaction  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  pubUc|is  advised  that  this 
action  wiU  be  effective  February  5, 
199d< 

The  Cb  SIP  is  designed  to  satisfy  the 
requiremoits  of  par^  D  of  the  CAA  and 
to  provide  for  attaininent  and 
maintenance  of  the  O3  NAAQS.  This 
final  radesignation  Aould  not  be 
interpreted  as  authorizing  the  State  to 
delete,  alter,  or  resciid  any  of  the  VOC 
or  NOX  emission  limitations  and 


restrictions  contained  in  the  approved 
O3  SIP.  Changes  to  O3  SIP  VOC 
regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  cannot  be  made 
unless  a  revised  plan  for  attainment  and 
maintenance  is  submiUed  to  and 
approved  by  EPA.  Unauthorized 
relaxations,  deletions,  and  changes 
could  result  in  both  a  finding  of  non- 
implementation  (section  173(b)  of  the 
CAA]  and  in  a  SIP  deficiency  call  made 
pursuant  to  section  110(a)(2)(H)  of  the 
CAA. 

Under  section  307(b)(1)  of  the  Act.  42 
U.S.C.  7607  (bMD,  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  Fwruary  5. 1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  tile  Act.  42  U.S.C  7607 
(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  pubUshed  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futuro 
request  for  a  revision  to  any  SIP.  Each- 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Re^latory  Flexibility  Act. 
5  U.S.C.  section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C 
sections  603  and  604.  Alternatively. 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 
The  Office  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  section  3  of  Executive 
Order  12291. 


SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.a.^976);  42  U.S.C. 
sections  7410  (aM2)  and  7410  (k)(3). 

Radesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  die  CAA 
Aoes  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
v^l  not  affsct  a  substantial  number  of 
small  entities. 

Unfunded  Mandates 

Under  sections  202.  203.  and  205  of 
the  Unfunded  Kfendates  Reform  Act  of 
1995  ("Unfimded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  imder  section  110 
of  the  Clean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  sector  to  perform 
certain  duties.  To  the  extent  that  the 
rules  being  approved  by  this  action  will 
impose  no  new  requirements;  such 
sources  are  alreadysubject  to  these 
regulations  imder  State  law. 
Accordingly,  no  additi(mal  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  bom  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
ag^egate  or  to  the  private  sector. 


List  <rf^  Subjects 

40CFRPart52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  Dioxide,  Ozone. 

40CFRPart81 

Air  pollution  control.  National  puks. 
Wilderness  areas. 

Dated:  October  19, 1995. 
Patrick  M.Tobiii, 

Acting  Regional  Administrator. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42.U.SjC.  7401-7671q. 

Subpart  K—Florkla 

2.  Section  52.520,  is  amended  by 
adding  paragraph  (c)(89)  to  read  as 
follows: 

f  52.520    Identification  of  plan.     • 

•        •        •        *        * 

(c)*  •  • 

(89)  The  maintenance  plan  for  Tampa, 
Florida,  submitted  by  the  Florida 
Department  of  Environmental  Protection 
on  February  7, 1995. 

(i)  Incorporation  by  reference.  Tampa 
Redesignation  Request  and  Attainment/ 
Maintenance  Plan  for  the  Tampa  Bay 
Florida  Ozone  Nonattainment  Area 
including  Emissions  Inventory 
Summary  and  Projections  adopted  on 
November  16, 1994. 

(ii)  Other  material.  None. 

Florida-Ozone 


PART  81— [AMENDED] 

Subpart  C— Section  107  Attainment 
Statue  Deeignations 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Audierity:  42  U.S.C.  7401-7671q. 

2.  In  §  81.310  die  "Florida-Ozone" 
table  is  amended  by  removing  the  entry 
for  'Tampa-St.  Petersburg-Clearwater 
Area;"  and  by  adding  entries  for 
Hillsborough  and  Pinellas  Counties  in 
alphabetical  order;  and  by  revising  the 
entry  "Rest  of  State"  to  read 
"Statewide." 

{81.310    Florida. 

•        •        •       •       • 


Designated  Area 


Designation 


Classification 


Type 


Date^ 


Type 


Statewide - ^pn:::;. 

*  •  •  •  • 

Hlllslx)rough  County Fet)ruary  5, 

1996. 

•  •  •  •  • 

Pinellas  County ~ February  5, 

1996. 


Unclassifiat)le/ 
Attainment 


'  This  date  is  Novemt)er  15, 1990.  unless  otherwise  noted. 


(FR  Doc.  95-29817  Filed  12-6-95;  8:45  am) 
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40CFRPart70 

[AD-^RL-6341-7] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permita  Program;  San  Diego 
Air  Pollution  Control  DIatrict,  California 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  promulgating 
direct  final  interim  approval  of  the  title 
V  operating  permits  program  submitted 
by  the  California  Air  Resources  Board, 
on  behalf  of  the  San  Diego  Air  Pollution 
Control  District  (San  Diego  or  District), 
for  the  purpose  of  complying  with 
federal  requirements  for  an  approvable 
state  program  to  issue  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources.  In  addition. 


today's  action  promulgates  direct  final 
approval  of  San  Diego's  mechanism  for 
receiving  delegation  of  section  112 
standards  as  promulgated. 
DATES:  This  direct  final  rule  is  effective 
on  February  5, 1996  unless  adverse  or 
critical  comments  are  received  by 
January  8, 1996.  If  the  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  District's 
submittal  and  other  supporting 
information  used  in  developing  this 
direct  final  rule  are  available  for  public 
inspection  (docket  number  CA  SD-95- 
1-OPS)  during  normal  business  hours  at 
the  following  location:  Operating 
Permits  Section  (A-5-2).  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Celia  Bloomfield  (telephone  415/744- 
1249),  Operating  Permits  Section  (A-5- 
2).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 


Region  DC.  75  Hawthorne  Street,  San 
Francisco.  CA  94105. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  (Act)),  and  implementing 
regulations  at  40  Code  of  Federal 
Regulations  (CFR)  part  70  (part  70). 
require  that  states  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70.  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
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after  the  November  15, 1993  date,  or  by 
the  end  of  an  interin}  program,  it  must 
establish  and  implei^ent  a  federal 
program. 

Tne  EPA  is  pubhsbing  this  action 
without  {Mior  proposal  because  the 
Agency  views  this  aa  a  noncontroversial 
action  and  antidpatas  no  adverse 
comments.  However^  in  a  separate 
dociunent  in  this  Fe4eral  Register 
publication,  the  EPAjis  proposing 
interim  approval  of  the  operating  permit 
program  submitted  b^  San  Diego  should 
adverse  or  critical  comments  be  filed. 

If  EPA  receives  adf  erse  or  critical 
comments,  this  actioh  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  dociunent  that 
will  withdraw  the  futal  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  $ervlng  as  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  February  5, 1996. 

B.  Federal  Oversight  pnd  SanctJons 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  February  9, 
1998.  During  this  interim  approval 
period,  San  Diego  is  protected  from 
sanctions,  and  EPA  i$  not  obligated  to 
promulgate,  administer  and  enforce  a 
^     federal  o(>erating  permits  program  in  the 
District.  Permits  issued  under  a  program 
with  interim  approvail  have  full  standing 
with  respect  to  part  70,  and  the  1-year 
time  period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  eff'ective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

If  San  Diego  fails  t0  submit  a  complete 
corrective  program  fdr  full  approval  by 
August  7. 1997.  EPA  Will  start  an  18- 
month  clock  for  mandatory  sanctions.  If 
San  Diego  then  fails  tjo  submit  a 
corrective  program  that  FPA  finds 
complete  before  the  expiration  of  that 
18-month  period,  EPA  will  be  required 
to  apply  one  of  the  sections  in  section 
179(b)  of  the  Act,  wh|ch  will  remain  in 
effect  until  EPA  determines  that  San 
Diego  has  corrected  the  deficiency  by 
submitting  a  complete  corrective 
program.  Moreover,  if  the  Administrator 
finds  a  lack  of  good  ftith  on  the  part  of 
the  District,  both  sanctions  under 
section  179(b)  will  apply  after  the 
expiration  of  the  18-iiionth  period  until 
the  Administrator  determines  that  San 
Diego  has  come  into  compliance.  In  any 
case,  if,  six  months  after  application  of 
the  first  sanction,  the! District  still  has 


not  submitted  a  corrective  program  that 
EPA  has  found  complete,  a  second 
sanction  will  be  required. 

If  EPA  disapproves  San  Diego's 
complete  corrective  program,  EPA  will 
be  required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effiective  date  of  the 
disapproval,  unless  prior  to  that  date 
San  EKego  has  submitted  a  revised 
program  and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  District,  both 
sanctions  imder  section  179(b)  shall 
apply  after  the  expiration  of  the  18- 
month  period  imtil  the  Administrator 
determines  that  San  Diego  has  come 
into  compliance.  In  all  cases,  if,  six 
months  after  EPA  applies  the  first 
sanction,  the  District  has  not  submitted 
a  revised  program  that  EPA  has 
determined  corrects  the  deficiencies,  a 
second  sanction  is  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  San  Diego  has  not 
timely  submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  the  District's  program  by  the 
expiration  of  this  interim  approval  and 
that  expiration  occurs  after  November 
15, 1995,  EPA  must  promulgate, 
administer  and  enforce  a  federal  permits 
program  for  San  Diego  upon  interim 
approval  expiration. 

n.  Direct  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  analysis  contained  in  this  notice 
focuses  on  specific  elements  of  San 
Diego's  title  V  operating  permits 
program  that  must  be  corrected  to  meet 
the  minimum  requirements  of  part  70. 
The  full  program  submittal;  the 
Technical  Support  Document  (TSD), 
which  contains  a  detailed  analysis  of 
the  submittal;  and  other  relevant 
materials  are  available  for  inspection  as 
part  of  the  public  docket  (CA-SI>-95-l- 
OPS).  The  docket  may  be  viewed  during 
regular  business  hours  at  the  address 
listed  above. 

1.  Support  Materials 

San  Diego's  title  V  program  was 
submitted  by  the  California  Air 
Resources  Board  (CARB)  on  April  22, 
1994  and  found  to  be  complete  on  June 
9, 1994.  On  April  4, 1995,  the  District 
amended  the  regulatory  portion  of  its 
submittal.  On  October  10. 1995,  EPA 
received  from  CARB.  on  behalf  of  the 
District,  a  revised  fee  program  and  an 


updated  program  description.  Enabling 
legislation  for  the  State  of  California  and 
the  Attorney  General's  legal  opinion 
were  submitted  by  CARB  for  all  districts, 
in  California  and  therefore  were  not 
included  separately  in  San  Diego's 
submittal,  llie  San  Diego  submission 
does  contain  a  Governor's  letter 
requesting  source  category-limited 
interim  approval,  District  implementing 
and  supporting  regulations,  and  all 
other  program  documentation  required 
by  section  70.4.  An  implementation 
agreement  is  currently  being  developed 
between  San  Diego  and  EPA. 

2.  Regulations  and  Program 
Implementation 

San  Diego's  title  V  implementing 
regulation,  District  Regulation  XTV,  was 
first  adopted  on  January  18, 1994.  After 
preliminary  review  of  Regulation  XIV, 
EPA  identified  numerous  regulatory 
deficiencies  and  communicated  the 
potential  disapproval  Issues  to  San 
Diego  In  letters  dated  September  6, 1994 
and  December  13, 1994.  In  response, 
San  Diego  revised  Regulation  XIV.  llie 
amended  regulation  was  adopted  on 
March  7, 1995  and  submitted  to  EPA  by 
CARB,  on  behalf  of  the  District,  on  April 
4, 1995.  San  Diego's  program 
description  was  also  revised  to  reflect 
the  changes  made  to  Regulation  XTV. 
EPA  is  therefore  evaluating  and  acting 
on  the  March  7, 1995  version  of 
Regulation  XIV. 

San  Diego's  title  V  implementing 
regulations  substantially  meet  the 
requirements  of  40  CFR  part  70,  sections 
70.2  and  70.3  for  appficability;  sections   ' 
70.4,  70.5,  and  70.6  for  permit  content, 
including  operational  flexibility;  section 
70.7  for  public  participation  and  permit 
modifications;  section  70.5  for.criteria 
that  define  insignificant  activities; 
section  70.5  for  complete  application 
forms;  and  section  70.11  for 
enforcement  authority.  Although  the 
regulations  substantially  meet  part  70 
requirements,  there  are  a  few 
deficiencies  in  the  program  that  arie 
ouUined  under  section  II.B.l.  below  as 
interim  approval  issues  and  further 
described  in  the  TSD. 

a.  Insignificant  Activities 

Section  70.5(c)  states  that  EPA  may 
approve,  as  part  of  a  state  program,  a  list 
of  insignificant  activities  and  emissions 
levels  which  need  not  be  included  in 
permit  applications.  Section  70.5(c)  also 
states  that  an  application  for  a  part  70 
permit  may  not  omit  information 
needed  to  determine  the  applicability 
of,  or  to  impose,  any  applicable 
requirement,  or  to  evaluate  appropriate 
fee  amounts.  Section  70.4(b)(2)  requires 
states  to  Include  in  their  part  70 
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programs  any  criteria  used  to  determine 
insignificant  activities  or  emission 
levels  for  the  purpose  of  determining 
complete  applications.  Under  part  70,  a 
state  must  request  and  EPA  may 
approve  as  part  of  that  state's  program 
any  activity  or  emission  level  that  the 
state  wishes  to  consider  Insignificant. 
Part  70,  however,  does  not  establish 
appropriate  emission  levels  for 
Insignificant  activities,  relying  instead 
on  a  case-by-case  determination  of 
appropriate  levels  based  on  the 
particular  circumstances  of  the  part  70 
program  under  review. 

San  Diego  submitted  an  extensive  list 
of  Insignificant  activities  that  the 
District  determined  to  be  Insignlncant 
based  on  having  "relatively  low 
potential  to  emit"  (Regulation  XIV, 
Appendix  A).  While  me  potential  to 
emit  criterion  is  an  acceptable 
mechanism  for  identifying  insignificant 
units,  the  District  did  not  provide 
emissions  level  cut-ofis  for  many  of  the 
listed  imits.  For  instance.  Regulation 
XIV,  Appendix  A(p)(17)  exempts  most 
refrigeration  units  regardless  of  size. 
Such  units,  if  they  have  a  charge  rate  of 
SO  pounds  or  more  of  a  Class  I  or  n 
ozone-depleting  compound,  would  be 
subject  to  applicable  requirements  and 
could  not  be  considered  insignificant. 
EPA  believes  that  in  order  to  have  fully 
approvable  Insignificant  activities 
provisions,  the  listed  units  should  not 
confuse  the  regulated  community's 
obligation  to  provide  all  Information 
needed  to  determine  the  applicability 
of,  or  to  impose,  any  applicable 
requirement. 

For  interim  approval,  EPA  is  relying 
on  several  rules  in  Regulation  XTV  that 
affect  the  scope  and  usage  of 
insignificant  activities.  Specifically, 
Rule  1401(a)  ensiues  that  the  District's 
permit  exemption  rule.  Rule  11.  will  not 
Interfere  with  title  V  applicability 
determinations.  Similarly,  Rule 
1401(b)(4)  ensures  that  emissions  fit)m 
insignificant  units  will  be  included  in 
all  title  V  applicability  determinations. 
In  addition.  Rules  1411. 1414(0(1). 
1414(f)(3)(iii)  (A)&(B),  1414(0(4)  and  tiie 
appUcation  'Completeness  Criteria" 
guidance  document  require  the  pennit 
appUcation  to  include  all  information 
necessary  to  determine  whether  and 
how  an  appUcable  requirement  applies 
at  a  soiuce,  regardless  if  a  unit  qualifies 
as  insignificant.  Finally,  Rules 
1401(b)(4)  and  1401(c)(24)  prohibit 
activities  that  are  subject  to  an 
applicable  requirement  (other  than  two 
specified  generic  faclUty-wlde 
requirements)  bom  qualifying  as  an 
insignificant  activity.  For  full  approval, 
San  Diego  must  revise  its  Ust  of 
insignificant  activities  for  title  V 


permitting  as  discussed  in  section 
n.B.1.5.  of  this  notice. 

b.  Variances 

San  Diego's  Hearing  Board  has  the 
authority  to  issue  variances  from 
requirements  imposed  by  State  and 
local  law.  See  California  Health  and 
Safety  Code  sections  42350  et  seq.  In  the 
legal  opinion  submitted  for  California 
operating  permit  programs,  California's 
Attorney  General  states  that  "[tlhe 
variance  process  is  not  part  of  the  Title 
V  permitting  process  and  does  not  affect 
federal  enforcement  for  violations  of  the 
requirements  set  forth  in  a  Title  V 
permit."  (Emphasis  in  original.) 

EPA  regards  the  State  and  District 
variance  provisions  as  wholly  external 
to  the  program  submitted  for  approval 
under  part  70,  and  consequently,  is  not 
taking  action  on  those  provisions  of 
State  and  local  law.  EPA  has  no 
authority  to  approve  provisions  of  state 
or  local  law,  such  as  the  variance 
provisions  referred  to,  that  are 
Inconsistent  with  the  Act.  EPA  does  not 
recognize  the  ability  of  a  permitting 
authority  to  grant  relief  from  the  duty  to 
comply  with  a  federally  enforceable  part 
70  permit,  except  where  such  relief  is 
granted  through  procedures  allowed  by 
part  70.  A  part  70  permit  may  be  issued 
or  revised  (consistent  with  part  70 
permitting  procedures)  to  incorporate 
those  terms  of  a  variance  that  are 
consistent  with  applicable 
requirements.  A  part  70  permit  may  also 
incorporate,  via  part  70  permit  issuance 
or  modification  procedures,  the 
schedule  of  compliance  set  forth  in  a 
variance.  However,  EPA  reserves  the 
right  to  pursue  enforcement  of 
applicable  requirements 
notwithstanding  the  existence  of  a 

compliance  schedule  in  a  permit  to 

operate.  This  is  consistent  with  40  CFR 
§  70.5(c)(8)(iii)(C),  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 

c.  Reporting  of  Permit  Deviations 

Part  70  requires  prompt  reporting  of 
deviations  from  permit  requirements, 
and  San  Diego  has  not  defined 
"prompt"  in  its  program.  Section 
70.6(a)(3)(iii)(B)  requires  the  permitting 
authority  to  define  prompt  in  relation  to 
the  degree  and  type  of  deviations  likely 
to  occur  and  the  applicable 
requirements.  Although  the  permit 
program  regulations  should  define 
prompt  for  purposes  of  administrative 
efficiency  and  clarity,  an  acceptable 
alternative  is  to  define  prompt  in  each 
individual  pennit.  The  EPA  beUeves 
that  prompt  shoiUd  generally  be  defined 


as  requiring  reporting  within  two  to  ten 
days  of  the  deviation.  Two  to  ten  days 
is  sufficient  time  in  most  cases  to 
protect  pubUc  health  and  safety  as  well 
as  to  provide  a  forewarning  of  potential 
problems.  For  sources  with  a  low  level 
of  excess  emissions,  a  longer  time 
period  may  be  acceptable.  However, 
prompt  reporting  must  be  more  frequent 
than  the  semiannual  reporting 
requirement,  given  this  is  a  distinct 
reporting  obligation  imder  section 
70.6(a)(3)(iii)(A).  Where  "prompt"  is 
defined  in  the  individual  permit  but  not 
in  the  program  regulations,  EPA  may 
veto  permits  that  do  not  contain 
sufficiently  prompt  reporting  of 
deviations. 

d.  Temporary  Authorization 

San  Diego's  title  V  regulation  provides 
for  the  issuance  of  a  "temporary 
authorization"  which  allows  a  source  to 
operate  without  an  operating  permit. 
Temporary  authorizations  are  not 
required  by  part  70,  but  they  exist  in 
San  Diego's  title  V  program  in  order  to 
maintain  consistency  with  the  District's 
existing  local  permitting  program.  San 
Diego  structured  its  temporary 
authorization  mechanism  to  ensure  that 
the  issuance  of  temporary 
authorizations  would  not  interfere  with 
any  of  the  requirements  .established 
under  part  70.  Specifically,  temporary 
authorizations  may  only  be  issued  to 
sources  that  have  met  the  requirements 
of  section  112(g)  or  the  preconstniction 
permitting  requirements  under  parts  C 
or  D  of  title  I;  i.e.,  the  same  scope  of 
sources  that  do  not  have  to  submit 
applications  for  title  V  permits  or  title 
V  permit  modifications  until  12  months 
after  commencing  operation  (section 
70.5(a)(l)(ii)).  Furthermore,  possession 
of  a  temporary  authorization  does  not 
afiect  a  source's  obUgation  to  sul)mit  a 
title  V  permit  application,  and  the 
temporary  authorization  expires  on  the 
date  that  a  complete  title  V  permit 
application  is  due. 

e.  Enhanced  New  Source  Review 

San  Diego's  title  V  permit  program 
provides  for  enhanced  preconstniction 
review,  an  optional  process  that  allows 
sources  to  satisfy  both  new  source 
review  and  title  V  p>ermit  modification 
requirements  at  the  same  time.  Any 
modification  processed  pursuant  to  San 
Diego's  enhanced  preconstniction 
review  procedures  may  be  incorporated 
into  the  title  V  permit  as  an 
administrative  pei^it  amendment. 
These  enhanced  procedures  obviate  the 
need  to  undergo  two  application,  public 
notice,  and  permit  issuance/revision 
processes  for  the  same  change. 
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f.  Applicability     I 

EPA  found  during  its  review  of  the 
San  Diego  title  V  program  that  the 
District's  applicability  provisions  are 
consistent  with  part  70  and  hilly 
approvable,  but  tbat  there  is  atypical 
language  whicb  warrants  a  brief 
discussion  in  this  notice.  First,  the 
requirement  to  coi^nt  fugitive  hazardous 
air  pollutant  emisaions  in  majw  source 
determinations  is  contained  in  the 
definition  of  "poteintial  to  emit"  rather 
than  the  definitioi^  of  "major  stationary 
source."  The  term  ''potential  to  emit"  is 
used  to  define  "major  stationary 
source. "  (See  Regulation  XIV.  Rules 
1401(c)(25}  and  (3$).) 

Second,  a  broad  applicability 
exemption  for  all  non-major  stationary 
sources  (Rule  1401|(b)(l))  appears  at  first 
glance  to  be  in  con^ct  with  the  part  70 
requirement  to  pertnit  non-major 
affected  sources  and  soUd  waste 
incineration  units  aubject  to  section 
129(e)  of  the  Act  (aection  70.3(b)). 
However,  San  Die{^'s  regulation 
provides  that  the  a|)plic^ility 
exemptions  in  Rule  1401(b)(1)  apply 
only  when  referenced  in  the 
applicability  section  (Rule  1401(a)(2) 
and  (3));  i.e.,  to  non-major  sources 
subject  to  sections  111  or  112  of  the  Act. 
(See  Regulation  XIV.  Rule  1401(a)(2-4).) 
San  Diego's  progratn  description 
confirms  this  reading  (section  m.B.l.b., 
p.2).  In  any  case,  if  EPA  completes  a 
rulemaking  that  would  require  a  non- 
major  source  to  ob^in  a  title  V  permit, 
the  non-major  stationary  source 
exemption  would  not  apply  for  that 
source  (Rule  1401(b)(1)). 

g.  Federally  Mandated  New  Source 
Review 

In  order  to  have  |ui  approvable  titie  V 
program,  permits  must  assiue 
compliance  with  all  federal  applicable 
requirements.  The  part  7Q  definition  of 
"applicable  requirement"  includes  "any 
term  or  condition  of  any 
preconstniction  permits  issued  pursuant 
to  regulations  appnoved  or  promulgated 
through  rulemaking  under  title  I, 
including  parts  C  or  D.  of  the  Act;" 
(section  70.2,  defiitition  of  "applicable 
requirement."  subsection  (2))  i.e.,  major 
and  minor  new  source  review  and 
prevention  of  significant  deterioration 
requirements. 

Rather  than  citiqg  parts  C  or  D  of  titie 
I.  San  Diego's  definition  of  "federally 
enforceable  requirement"  states  that 
requirements  imposed  by  "federally 
mandated  new  source  review"  or 
prevention  of  significant  deterioration 
regulaticMis  are  applicable  requirements. 
The  use  of  tiie  term  "federally  mandated 
new  source  review? '  is  unclear.  Under 


San  Diego's  definition,  "federally 
mandated  new  source  review"  is  linked 
to  "emission  thresholds  specified  in 
federal  law  or  in  the  approved  State 
Implementation  Plan  (SIP)."  (See 
Regulation  XIV,  Rule  1401(c)(19).)  The 
District  has  a  SIP-approved  minor  new 
source  review  program  that  is  triggered 
by  any  emissions  increase,  which  could 
be  construed  as  an  emissions  threshold 
of  zero,  and  therefore  all  NSR,  major 
and  minor,  is  federally  mandated.  (See 
Regulation  n,  Rule  10(a).)  Yet,  San 
Diego  has  contended  that  minor  NSR  is 
not  always  federally  mandated,  leaving 
the  term  "federally  mandated  new 
source  review"  subject  to  conflicting 
interpretations. 

The  District  must  revise  either  the 
definition  of  "federally  mandated  new 
source  review"  or  the  definition  of 
"federally  enforceable  requirement"  to 
clearly  include  minor  new  source 
review  as  an  applicable  requirement 
under  title  V.  However,  San  Diego's 
program  is  approvable  for  an  interim     * 
period  because  the  District's  approved 
SIP  contains  a  minor  new  source  review 
program,  and  San  Diego's  definilibn  of 
"federally  enforceable  reouirement" 
also  includes  "[a]ny  standard  or  other 
requirement  provided  for  in  the  State 
Implementation  Plan"  (Regulation  XIV, 
Rule  1401(c)(18)(i)).  Rules  10  and  21  of 
San  Diego's  portion  of  the  CaUfomia  SIP 
constitute  the  District's  minor  (and 
major)  NSR  program.  (See  June  22, 1994 
letter  from  Richard  Smith,  San  Diego 
Air  Pollution  Control  District,  to  Ron 
Friesen,  CaUfomia  Air  Resources 
Board.)  Since  Rules  10  and  21  are  in  San 
Diego's  SIP,  the  requirement  to  obtain, 
and  the  specific  conditions  of,  a  minor 
NSR  permit  are  federally  enforceable. 

EPA  has  discussed  this  interim 
approach  with  San  Diego,  and  the 
District  agrees  that  SIP-approved  Rules 
10  and  21  provide  for  a  federally 
enforceable  minor  NSR  program. 
However,  EPA  and  San  Diego  disagree 
about  whether  Rule  21  extends  federal 
enforceability  to  all  terms  and 
conditions  of  minor  NSR  permits.  EPA 
believes  that,  until  San  Diego's  SIP  is 
revised  to  state  otherwise,  Rule  21 
makes  all  terms  and  conditions  of  minor 
NSR  permits  federally  enforceable.  San 
Diego  believes  that  minor  NSR  permit 
terms  that  do  not  originate  from  the  SIP 
or  other  federal  law  or  regulations  are 
not  made  federally  enforceable  by  Rule 
21.  As  an  interim  solution  until  San 
Diego's  SIP  is  revised  or  this 
disagreement  is  resolved,  the  District 
has  agreed  to  designate  in  the  part  70 
permit  certain  minor  NSR  permit  terms 
as  "District-only  minor  NSR"  and 
stipulate  that  those  terms  so  listed  will 
be  reviewed  and,  as  necessary,  be 


deleted,  revised,  or  incorporated  as 
federally-enforceable  terms  of  the  part 
70  permit  on  or  before  a  specified 
deadline  (not  later  than  the  renewal  of 
the  permit). 

3.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permits  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstration  that  aggregate  fees 
collected  from  title  V  sources  meet  or 
exceed  $25  per  ton  per  year  (adjusted 
annually  based  on  the  Consumer  Price 
Index  (CPI),  relative  to  1989  CPI).  The 
$25  pet  ton  amoimt  is  presumed,  for 
program  approval,  to  be  sufficient  to 
cover  all  reasonable  program  costs  and 
is  thus  referred  to  as  the  "presumptive 
minimum"  (40  CFR  70.9(b)(2)(i)). 

San  Diego  has  opted  to  make  a 
presumptive  minimum  fee 
demonstration.  The  District's  fees  are 
based  on  the  actual  direct  and  indirect 
costs  of  evaluating  and  issuing  a  title  V 
permit.  In  addition  to  employing  a  cost 
recovery  approach,  the  District  will 
charge  an  initial  title  V  permit 
application  fee  of  $2,200  per  permitted 
source  (Rule  40.  Section  (s)).  San  Diego  - 
estimates  an  average  implementation 
cost,  and  hence  fees,  of  $320,000  per 
year  for  the  first  5  yeara  of  the  program. 
The  presumptive  minimum  is 
calculated  at  $309,300  per  year  by 
multiplying  an  estimated  10,000  tons  of 
pollutants  emitted  each  year  in  San 
Diego  by  the  CPI  adjusted  presumptive 
dollar  amount  of  $30.93.  San  Diego  will 
therefore  be  collecting  fees  in  an  amount 
that  exceeds  the  presumptive  minimum. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and  Commitments  for 
Section  112  Implementation 

San  Diego  has  demonstrated  in  its 
title  V  program  submittal  adequate  legal - 
authority  to  implement  and  enforce  all 
section  112  requirements  through  the 
title  V  permit.  This  legal  authority  is 
contained  in  the  State  of  CaUfomia 
enabling  legislation  and  in  regulatory 
provisions  defining  federal  "appUcable 
requirements"  and  requiring  each 
permit  to  incorporate  conditions  that 
assure  compliance  with  all  applicable 
requirements.  EPA  has  determined  that 
this  legal  authority  is  sufficient  to  allow 
San  Diego  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements.  For  further  discussion, 
please  refer  to  the  TSD  accompan)ring 
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this  action  and  the  April  13, 1993 
guidance  memorandum  entitled,  "Title 
V  Program  Approval  Criteria  for  Section 
112  Activities,"  signed  by  John  Seitz. 

b.  Authority  for  Title  TV  Implementation 

On  March  7, 1995,  San  Diego 
incorporated  by  reference  part  72,  the 
fiederal  add  rain  permitting  regulations. 
The  incorporation  by  reference  was 
codified  in  Rule  1412  of  Regulation  XIV 
and  submitted  to  EPA  on  April  4, 1995. 

B.  Proposed  Interim  Approval  and 
Implications 

1.  Title  V  Operating  Permits  Program 

The  EPA  is  promulgating  direct  final 
interim  approval  to  the  operating 
permits  program  submitted  by  the 
California  Air  Resources  Board,  on 
behalf  of  the  San  Diego  Air  Pollution 
Control  District,  on  April  22, 1994  and 
amended  on  April  4, 1995  and  October 
10, 1995.  Areas  in  which  San  Diego's 
program  is  deficient  and  requires 
corrective  action  prior  to  full  approval 
are  as  follows: 

(1)  California  State  law  currentiy 
exempts  agricultural  production  sources 
from  permit  requirements.  CARB  has 
requested  source  category-limited 
interim  approval  for  dl  California 
districts.  In  order  for  San  Diego's 
program  to  receive  full  approval  (and  to 
avoid  a  disapproval  upon  the  expiration 
of  this  interim  approval),  the  California 
Legislature  must  revise  the  Health  and 
Safety  Code  to  eliminate  the  exemption 
of  agricultural  production  sources  from 
the  requirement  to  obtain  a  permit. 

(2)  Part  70  requires  that  any 
significant  change  in  monitoring  permit 
terms  or  conditions  be  processed  as  a 
significant  permit  modification.  Rule 
1401(c)(43),  definition  of  "Significant 
Permit  Modification,"  must  be  revised 
accordingly.  (See  section  70.7(e)(4).) 

(3)  San  Diego's  treatment  of  effected 
state  notification  is  unclear  in  the 
program  submittal.  Part  70  requires  that 
air  permitting  authorities  provide  notice 
to  all  affected  states  of  all  proposed 
permits,  minor  and  significant  permit 
modifications,  and  renewals  (section 
70.8(b)(1)).  The  term  "affected  state"  is 
defined  in  section  70.2  as  a  contiguous 
state  whose  air  quality  may  be  a^cted 
or  a  state  within  50  miles  of  a  permitted 
source.  EPA  is  also  undergoing  a 
rulemaking  action  that  will  allow  Native 
American  lands  to  be  treated  as  a  state. 
(See  59  FR  43956. 43962  (Aug.  25, 
1994);  58  FR  54364  (Oct  21, 1993).) 

San  Diego's  program  does  not  define 
"affiscted  state,"  and  it  does  not  specify 
any  affected  state  notification 
procedures.  It  does  provide,  however, 
the  requirement  to  notify  affected  states 


in  the  case  of  minor  or  significant 
permit  modifications.  In  addition,  San 
Diego  has  indicated  that  it  currently  has 
cooperative  permitting  agreements  with 
Native  American  trib^. 

EPA  is  not  concerned  about  the  notice 
deficiencies  with  respect  to  states  that 
border  CaUfomia  because  of  San  Diego's 
coastal  location.  On  the  other  hand,  in 
order  to  receive  full  approval  on  this 
issue,  San  Diego's  program  must  ensure 
that  Native  American  tribes  will  be 
adequately  notified  and  consulted  once 
such  tribes  apply  for  treatment  as 
affected  states.  If  San  Diego's  existing 
cooperative  permitting  practices  meet 
the  affected  state  notification 
requirements  set  out  in  section  70.8(b). 
the  District  may  submit  them  to  EPA  for 
incorporation  into  its  title  V  program  to 
satisfy  the  affiected  state  notice 
requirements.  As  an  alternative  to  up- 
front adoption  of  affected  state  notice 
provisions  or  incorporation  of  existing 
practices,  EPA  will  accept  a 
commitment  from  San  diego  to:  (1) 
Initiate  mle  revisions  upon  notification 
from  EPA  that  an  affected  tribe  has 
appUed  for  state  status;  and  (2)  provide 
affected  state  notice  to  tribes  upon  a 
tribe's  filing  for  state  status,  that  is,  prior 
to  the  District's  adoption  of  affected 
state  notice  mles. 

(4)  Revise  Rule  1410(h)(7),  paragraph 
2  to  require  permit  reopening 
procedures  for  any  inactive  status 
permit  that  is  modified  to  reflect  new 
applicable  requirements  upon  being 
converted  to  active  status  if  there  are  3 
years  or  more  remaining  on  the  term  of 
its  5-year  permit.  (See  section 
70.7(f)(l)(i).) 

(5)  Remove  any  activities  from  the 
District's  list  of  insignificant  activities 
that  are  subject  to  a  imit-specific 
applicable  requirement  and  adjust/add 
size  cut-offs  to  ensure  that  the  Usted 
activities  are  truly  insignificant.  (See 
sections  70.4(b)(2)  and  70.5(c).) 

(6)  Remove  the  reference  to  Rules 
1401  (j)  and  (k)  in  Rule  1401(i).  This 
reference  to  minor  and  significant 
permit  modifications  in  the  provisions 
for  administrative  permit  amendments 
could  be  read  to  be  inconsistent  with 
the  definition  of  "significant  permit 
modification"  (Rule  1401(c)(43)),  which 
correctly  defaults  unspecified  changes 
to  the  significant  permit  modification 
process.  In  addition,  the  phrase  "These 
shall  include  the  following"  in  the 
administrative  permit  amendment 
section  (Rule  1410(i))  creates  ambiguity 
about  whether  the  Ust  of  administrative 
permit  amendments  is  exhaustive  or 
open  ended.  Because  part  70,  section 
70.7(d)(vi)  requires  that  administrative 
permit  amendments  be  specifically 
approved  as  part  of  the  title  V  program. 


the  word  "include"  in  the  above  phrase 
must  also  be  removed. 

(7)  The  District  must  revise  either  the 
definition  of  "federally  mandated  new 
source  review"  or  the  definition  of 
"federally  enforceable  requirement"  to 
clearly  include  minor  new  source 
review  as  an  applicable  requirement 
under  title  V. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  During  the  interim 
approval  period,  San  Diego  is  protected 
from  sanctions  for  failure  to  have  a 
program,  and  EPA  is  not  obligated  to 
promulgate  a  federal  permits  program  in 
the  District.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
one-year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  interim  approval,  as  does 
the  three-year  time  period  for  processing 
the  initial  permit  applications. 

The  scope  of  San  Diego's  part  70 
program  that  EPA  is  acting  on  in  this 
notice  applies  to  all  part  70  sources  (as 
defined  in  the  approved  program) 
within  San  Diego's  jurisdiction.  The 
approved  program  does  not  apply  to  any 
part  70  sources  over  which  an  Indian 
tribe  has  jurisdiction.  See,  e.g.,  59  FR 
55813,  55815-18  (Nov.  9, 1994).  The 
term  "Indian  tribe"  is  defined  under  the 
Act  as  "any  Indian  tribe,  band,  nation, 
or  other  organized  group  or  commimity, 
including  any  Alaska  Native  village, 
which  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians."  See 
section  302(r)  of  the  CAA;  see  also  59 
FR  43956,  43962  (Aug.  25, 1994);  58  FR 
54364  (Oct.  21, 1993). 

2.  State  Preconstmction  Permit  Program 
Implementing  Section  112(g) 

The  EPA  has  pubUshed  an 
interpretive  notice  in  the  Federal 
Register  regarding  section  112(g]  of  the 
Act  (60  FR  8333;  Febmary  14, 1995)  that 
postpones  the  effective  date  of  section 
112(g)  until  after  EPA  has  promulgated 
a  rule  addressing  that  provision.  The 
interpretive  notice  also  explains  that 
EPA  is  considering  whether  the  effective 
date  of  section  112(g)  should  be  delayed 
beyond  the  date  of  promulgation  of  the 
federal  rule  so  as  to  allow  states  time  to 
adopt  rules  implementing  the  federal 
mle,  and  that  EPA  wrill  provide  for  any 
such  additional  delay  in  the  final 
section  112(g)  mlemaking.  Unless  and 
until  EPA  provides  for  such  an 
additional  postponement  of  section 
112(g),  San  Diego  must  be  able  to 
implement  section  112(g)  during  the 
period  between  promulgation  of  the 
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federal  section  11  {(g)  rule  and  adoption 
of  implementing  State  regulations. 

For  this  reason,  EPA  is  approving  the 
use  of  San  Diego '4  preconstniction 
review  program  as  a  mechanism  to 
implement  section  112(g)  during  the 
transiticm  period  between  promulgation 
of  the  section  112|g)  rule  and  adoption 
by  San  Diego  of  niles  specifically 
designed  to  implement  section  112(g). 
However,  since  the  sole  purpose  of  this 
approval  is  to  confirm  that  the  District 
has  a  mechanism  |o  implement  section 
112(g)  during  the  transition  period,  the 
approval  itself  wiB  be  without  effect  if 
EPA  decides  in  th$  final  section  112(g) 
rule  that  there  will  be  no  transition 
period.  The  EPA  is  limiting  the  duration 
of  this  approval  ta  18  months  following 
promulgation  by  l^A  of  the  section 
112(g)  rule. 

3.  Program  for  Del^ation  of  Section  112 
Standards  as  Pronlulgated 

Requirements  for  approval,  specified 
in  40  CFR  section  70.4(b),  encompass 
section  112(1)(5)  r^uirements  for 
approval  of  a  pro^Bm  for  delegation  of 
section  112  stand^s  as  promulgated  by 
EPA  as  they  apply  to  part  70  sources. 
Section  112(1)(5)  requires  that  a  state's 
program  contain  adequate  authorities, 
adequate  resource^  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  is  also 
promulgating  appfoval  under  section 
112(1)(5)  and  40  CFR  part  63.91  of  San 
Diego's  program  for  receiving  delegation 
of  section  112  stai^dards  that  are 
undianged  firom  federal  standards  as 
promulgated.  California  Health  and 
Safety  Code  section  39658  provides  for 
automatic  adoption  by  CARB  of  section 
112  standards  updn  promulgation  by 
EPA.  Section  39686  of  the  Health  and 
Safety  Code  requires  that  districts  then 
implement  and  enjforce  these  standards. 
Thus,  when  section  112  standards  are 
automatically  adopted  pursuant  to 
section  39658,  Saa  Diego  will  have  the 
authority  necessary  to  accept  delegation 
of  these  standardsi  without  further 
regulatory  action  \y  the  District.  The 
details  of  this  medhanism  and  the 
means  for  finalizing  delegation  of 
standards  will  be  set  forth  in  an 
implementation  agreement  between  San 
Diego  and  EPA.  This  program  applies  to 
both  existing  and  future  standards  but  is 
limited  to  sourcesi  covered  by  the  part 
70  program. 

m.  Administratiife  Requirements 

A.  Docket  I 

i 

Copies  of  San  Diego's  submittal  and 
other  information  [relied  upon  for  this 
direct  final  actionis contained  in  docket 


number  CA-SD-05-l-(^S  maintained 
at  the  EPA  Regional  Office.  The  docket 
is  an  organized  and  complete  file  of  all 
the  information  submitted  to,  or 
otherwise  considered  by,  EPA  in  the 
development  of  this  direct  final 
rulemaking.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

B.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule.  ? 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  govemments,.or  to  the  private 
sector,  result  from  this  action. 

D.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  firom  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Environmental 
protection,  Intergovernmental  relations. 
Operating  permits.  Reporting  and 
recordkeeping  requirements. 


Dated:  November  8, 1995. 
Felicia  Marcas, 

Regional  Administmtw. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART70-{AMENDEP] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  .etseq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (x)  to  the  entry  for 
California  to  read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  Stata  and  Local  Operating 
Permits  Programs 

***** 

The  following  district  program  was 
submitted  by  the  California  Air 
Resources  Board  on  behalf  of: 

(x)  San  Diego  Air  Pollution  Control 
District  submitted  on  April  22, 1994 
and  amended  on  April  4, 1995  and 
October  10, 1995;  approval  effective  on 
February  5, 1996,  unless  adverse  or 
critical  comments  are  received  by 
January  8, 1996. 

(PR  Doc.  95-29836  Filed  12-06-95;  8:45  am) 
nuMQ  cooe  •sao-so-p 


40  CFR  Part  70 
[AD-fRL-6341-«] 

Clean  Air  Act  Interim  Approval  of 
Operating  Permits  Program;  Mariposa 
Air  Pollution  Control  District,  Califomia 

X  AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  EKrect  fine!  rule. 

SUMMARY:  The  EPA  is  promulgating 
direct  final  interim  approval  of  the  title 
V  operating  permits  program  submitted 
by  the  Califomia  Air  Resources  Board 
(CARB),  on  behalf  of  the  Mariposa  Air 
Pollution  Control  District  (Mariposa  or 
District),  for  the  purpose  of  complying 
with  federal  requirements  for  an 
approvable  state  program  to  issue 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources.  In 
addition,  today's  action  promulgates 
direct  final  approval  of  Mariposa's 
mechanism  for  receiving  delegation  of 
section  112  standards  as  promulgated. 
DATES:  This  direct  final  rule  is  effective 
on  February  5, 1996  unless  adverse  or 
critical  comments  are  received  by 
January  8, 1996.  If  the  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  District's 
submittal  and  other  supporting 
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information  used  in  developing  this 
direct  final  rule  are  available  for  public 
inspection  (docket  number  CA-MA-95- 
I'^PS)  dining  normal  business  houra  at 
the  following  loca^on:  Operating 
Permits  Section  (A-5-2),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Bartholomew  (telephone  415/744- 
1170),  Operating  Permits  Section  (A-5- 
2),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION: 
L  Background  and  Purpose 

A.  Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  (Act)),  and  implementing 
regulations  at  40  Code  of  Federal 
Regulations  (CFR)  part  70  (part  70), 
require  that  states  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15. 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pureuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  yeara.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  federal 
program. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing 
interim  approval  of  the  operating  permit 
program  submitted  by  Mariposa  should 
adverse  or  critical  conunents  be  filed. 

If  EPA  receives  adverse  or  critical 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 


is  advised  that  this  action  will  be 
effective  on  February  5, 1996. 

B.  Federal  Oversight  and  Sanctions 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  February  9, 
1998.  During  this  interim  approval 
period,  Mariposa  is  protected  from 
sanctions,  and  EPA  is  not  obligated  to 
promulgate,  administer  and  enforce  a 
federal  operating  permits  program  in  the 
District.  Permits  issued  imder  a  program 
with  interim  approval  have  full  standing 
with  respect  to  part  70,  and  the  1-year 
time  period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

If  Mariposa  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
August  7, 1997.  EPA  will  start  an  18- 
month  clock  for  mandatory  sanctions.  If 
Mariposa  then  fails  to  submit  a 
corrective  program  that  EPA  finds 
complete  before  the  expiration  of  that 
18-month  period,  EPA  will  be  required 
to  apply  one  of  the  sanctions  in  section 
179(b)  of  the  Act.  which  will  remain  in 
effect  until  EPA  determines  that 
Mariposa  has  corrected  the  deficiency 
by  submitting  a  complete  corrective 
program.  Moreover,  if  the  Administrator 
finds  a  lack  of  good  faith  on  the  part  of 
the  District,  both  sanctions  under 
section  179(b)  will  apply  after  the 
expiration  of  the  18-month  period  until 
the  Administrator  determines  that 
Mariposa  has  come  into  compliance.  In 
any  case,  if,  six  months  after  application 
of  the  first  sanction,  the  District  still  has 
not  submitted  a  corrective  program  that 
EPA  has  found  complete,  a  second 
sanction  will  be  required. 

11  EPA  disapproves  Mariposa's 
complete  corrective  program,  EPA  will 
be  required  to  apply  one  of  the  section 
1 79(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  miless  prior  to  that  date 
Mariposa  has  submitted  a  revised 
program  and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  District,  both 
sanctions  under  section  179(b)  shall 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  Mariposa  has  come  into 
comphance.  In  all  cases,  if.  six  months 
after  EPA  applies  the  first  sanction,  the 
District  has  not  submitted  a  revised 
program  that  EPA  has  determined 
corrects  the  deficiencies,  a  second 
sanction  is  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 


time  after  the  expiration  of  an  interim 
approval  period  if  Mariposa  has  not 
timely  submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  hill 
approval  to  the  District's  program  by  the 
expiration  of  this  interim  approval  and 
that  expiration  occurs  after  November 
15. 1995.  EPA  must  promulgate, 
administer  and  enforce  a  federal  permits 
program  for  Mariposa  upon  interim 
approval  expiration. 

n.  Direct  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  analysis  contained  in  this  notice 
focuses  on  specific  elements  of 
Mariposa's  title  V  operating  permits 
program  that  must  be  corrected  to  meet 
the  minimum  requirements  of  part  70. 
The  full  program  submittal;  the 
Technical  Support  Document  (TSD). 
which  contains  a  detailed  analysis  of 
the  submittal;  and  other  relevant 
materials  are  available  for  inspection  as 
part  of  the  public  docket  (CA-MA-95- 
1-OPS).  The  docket  may  be  viewed 
during  regular  business  hoiu^  at  the 
address  listed  above. 

1.  Support  Materials 

Mariposa's  title  V  program  was 
submitted  by  the  Califomia  Air 
Resources  Board  (CARB)  on  March  8, 
1995  and  found  to  be  complete  on  May 
25.  1995.  Enabling  legislation  for  the 
State  of  CaUfomia  and  the  Attorney 
General's  legal  opinion  were  submitted 
by  CARB  for  all  districts  in  Califomia 
and  therefore  were  not  included 
separately  in  Mariposa's  submittal.  The 
Mariposa  submission  does  contain  a 
Govemor's  letter  requesting  source 
category-limited  interim  approval. 
District  implementing  and  supporting 
regulations,  and  all  other  program 
documentation  required  by  section  70.4. 
EPA  will  wait  to  develop  an 
implementation  agreement  between 
Mariposa  and  EPA  until  the  District  has 
title  V  sources. 

2.  Regulations  and  Program 
Implementation 

Mariposa's  title  V  implementing 
regulation.  District  Regulation  X,  was 
adopted  on  February  28,  1995.  The 
District  used  the  CARB  model  rule,  and 
Regulation  X  is  almost  identical  to  the 
other  smaller  districts  in  Califomia.  EPA 
has  granted  interim  approval  to  23  of 
these  smaller  districts  to  date,  and  a 
detailed  discussion  of  the  issues  in 
these  programs  can  be  found  in  60  FR 
21720,  published  on  May  3, 1995. 

Mariposa's  title  V  implementing 
regulations  substantially  meet  the 
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requirements  of  40  CFR  part  70,  sections 
70.2  and  70.3  for  applicability;  sections 
70.4.  70.5,  and  70.6  for  permit  content, 
including  operatipnal  flexibility;  section 
70.7  for  public  pertidpation  and  permit 
modifications;  section  70.5  for  criteria 
that  define  insignificant  activities  and 
complete  application  forms;  and  section 
70.11  for  enforcetient  authority. 
Although  the  regulations  substantially 
meet  part  70  requiirements,  there  are  a 
few  deficiencies  b  the  program  that  are 
outlined  under  section  U.B.l.  below  as 
interim  approval  issues  and  further 
described  in  the  tSD. 

3.  Permit  Fee  Deitionstration 

Section  502(b)(0)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  tover  all  reasonable 
direct  and  indireqt  costs  required  to 
develop  and  administer  its  title  V 
operating  permits  program.  Each  tiUe  V 
program  subminal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstraticta  that  aggregate  fees 
collected  from  ti4e  V  soiirces  meet  or 
exceed  $25  per  tob  per  year  (adjusted 
annually  based  oft  the  Consiuner  Price 
Index  ("CPI").  relative  to  1989  CPI).  The 
$25  per  ton  amoimt  is  presiuned,  for 
program  approval,  to  be  sufficient  to 
cover  all  reasonal^le  program  costs  and 
is  thus  referred  to  as  the  "presiunptive 
minimum"  (40  CFR  70.9(b)(2)(i)). 

Mariposa  does  (lot  currenUy  have  any 
tide  V  sources.  The  District  has  adopted 
a  fee  rule  that  would  charge  the 
presumptive  minimum  to  any  title  V 
source  that  locatelB  in  the  District,  or  to 
any  source  to  which  title  V  becomes 
applic^le. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and  pmunitments  for 
Section  112  Implementation 

Mariposa  has  demonstrated  in  its  title 

V  program  submit  adequate  legal 
authority  to  impl^ent  and  enforce  all 
section  112  requilements  through  the 
title  V  permit.  This  legal  authority  is 
contained  in  the  State  of  California 
enabling  legislation  and  in  regulatory 
provisions  definihg  federal  "applicable 
requirements"  anjd  requiring  each 
permit  to  incorpdrate  conditions  that 
assiue  complianoB  with  all  applicable 
requirements.  EPA  has  determined  that 
this  legal  authority  is  sufficient  to  allow 
Mariposa  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements.  Fo^  further  discussion, 
please  refer  to  tha  TSD  accompanying 
this  action  and  the  April  13, 1993 
guidance  memorandimi  entiUed,  "Title 

V  Program  Approval  Criteria  for  Section 


112  Activities."  signed  by  John  Seitz 
and  located  in  the  docket. 

b.  Authority  for  Title  IV  Implementation 

Mariposa  has  no  titie  V  sources  at  this 
time,  and  therefore  has  no  Phase  I  or 
Phase  n  acid  rain  sources.  The  District 
has  not  submitted  a  complete  acid  rain 
program,  due  to  its  lack  of  sources.  If, 
in  the  future,  title  V  sources  locate  in 
the  District,  or  if  title  V  should  become 
applicable  to  any  existing  sources, 
Mariposa  will  need  to  provide  the  same 
commitment  that  EPA  is  requiring  of 
other  Districts  that  do  not  have  a 
complete  add  rain  program.  This 
commitment  will  be  to  expeditiously 
adopt  the  appropriate  regulatory 
authority,  if  and  when  it  becomes 
necessary  to  issue  a  title  IV  permit  to 
any  new  or  existing  source  in  the 
District  that  becomes  subject  to,  or 
wants  to  opt  into,  the  acid  rain  program. 

B.  Proposed  Interim  Approval  and 
Implications 

1.  Title  V  Operating  Permits  Program 

The  EPA  is  promulgating  direct  final 
interim  approval  to  the  operating 
permits  program  submitted  by  the 
California  Air  Resoiux:es  Board,  on 
behalf  of  the  Mariposa  Air  Pollution 
Control  District,  on  March  8. 1995. 
Areas  in  which  Mariposa's  program  is 
deficient  and  requires  corrective  action 
prior  to  full  approval  are  as  follows: 

(1)  Provide  a  demonstration  that 
activities  that  are  exempt  irom  part  70 
permitting  are  truly  insignificant  and 
are  not  likely  to  be  subject  to  an 
applicable  requirement.  Alternatively, 
the  ENstrict  may  restrict  the  exemptions 
to  activities  that  are  not  likely  to  be 
subject  to  an  appUcable  requirement 
and  emit  less  than  District-estabUshed 
emission  levels.  The  District  should 
establish  separate  emission  levels  for 
HAPs  and  for  other  regulated  pollutants 
and  demonstrate  that  these  emission 
levels  are  insignificant  compared  to  the 
level  of  emissions  from  and  type  of 
units  that  are  required  to  be  permitted 
or  subject  to  applicable  requirements. 

(2)  Revise  the  exemption  list  in  Rule 
402  (Exemptions  to  Rule  401)  to  remove 
the  general  exemption  for  agricultiuel 
production  sources  or  to  restrict  the 
exemptions  to  non-title  V  sources. 

(3)  Revise  the  application  coi^nt 
requirements  in  RiUe  1006  so  that  any 
compliance  schedule  required  by  the 
rule  for  a  source  not  in  compliance  must 
resemble  and  be  at  least  as  stringent  as 
that  contained  in  any  judidal  consent 
decree,  administrative  order,  or 
schedule  approved  by  the  hearing  board 
to  which  the  source  is  subject  as 
required  by  §  70.5jc)(4)(iii)(C)  rather 


than  simply  a  schedule  of  compliance 
approved  by  the  District's  hearing 
board. 

(4)  Revise  the  apphcation  content 
requirements  in  Rule  1006  to  clarify  that 
all  reports  and  other  dociunents 
submitted  in  the  permit  application 
must  be  certified  by  the  responsible 
offidal  as  required  by  §  70.5  (d)  and  to 
provide  the  full  text  of  the  responsible  . 
official's  certification  in  §  70.5  (d). 

(5)  Provide  in  Rule  1004  a  permit 
application  deadline  for  sources  that 
become  subject  to  the  District's  part  70 
rule  after  the  rule's  effectiveness  date  for 
reasons  other  than  commencing 
operation.  This  deadline  cannot  be  any 
later  than  12  months  after  the  source 
becomes  subject  to  the  rule  as  required 
by  §  70.5  (a)(1). 

(6)  Revise  the  permit  issuance 
procedures  in  Rule  1005  to  provide  for 
notifying  the  EPA  and  affected  States  in 
writing  of  any  refusal  by  the  District  to 
accept  all  recommendations  for  the 
proposed  permit  that  the  Affected  State 
submitted  diuing  the  public/ Affected 
State  review  period  as  required  by  §  70.8 
(b)(2). 

(7)  Incorporate  in  Rule  1005 
provisions  citing  the  right  of  the  public 
to  petition  EPA  under  §70.8  (d)  after  the 
expiration  of  the  EPA's  45-day  review 
period  and  prohibiting  the  District  from 
issuing  a  permit,  if  it  has  not  already 
done  so,  until  the  EPA's  objections  in 
response  to  the  petition  are  resolved  as 
required  by  §  70.8  (d). 

(8)  Revise  Rule  1005  to  provide  for 
public  notice  of  permitting  actions  by 
other  means  if  necessary  to  assure 
adequate  notice  to  the  affected  public  as 
required  by  §  70.7  (h)(1). 

(q)  Revise  the  permit  content 
requirements  in  Rule  1006  to  clarify  that 
all  reports  and  other  documents 
required  by  the  permit  must  be  certified 
by  a  responsible  official  as  required  by 
§  70.6  (c)(1)  and  to  provide  the  full  text 
of  the  responsible  official's  certification 
in  §  70.5  (d). 

(10)  Revise  the  permit  content 
requirements  in  Rule  1006  to  require 
that  any  compliance  schedule  for  a 
sovirce  not  in  compliance  must  resemble 
and  be  at  least  as  stringent  as  that 
contained  in  any  judicial  consent 
decree,  administrative  order,  or 
schedule  approved  by  the  hearing  board 
to  which  the  source  is  subject  as 
required  by  §§  70.6  (c)(3)  and  70.5 
(c)(8)(ui)(C). 

(11)  Revise  the  permit  content 
requirements  in  Rule  1006  to  require  the 
submission  of  compliance  certifications 
more  frequentiy  than  annually  if  a  more 
frequent  period  is  spedfied  in  the 
applicable  requirement  or  by  the  District 
as  required  by  §  70.6  (c)(5)(i). 
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This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  During  the  interim 
approval  period,  Mariposa  is  protected 
from  sanctions  for  feilure  to  have  a 
program,  and  EPA  is  not  obUgated  to 
promulgate  a  federal  permits  program  in 
the  State.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
one-year  time  period  for  submittal  of 
permit  applications  by  subject  soiux:es 
begins  upon  interim  approval,  as  does 
_the  three-year  time  period  for  processing 
'the  initial  permit  applications. 

The  scope  of  Mariposa's  part  70 
program  that  EPA  is  acting  on  in  this 
notice  applies  to  all  part  70  sources  (as 
defined  in  the  approved  program) 
within  Mariposa's  jurisdiction.  The 
approved  program  does  not  apply  to  any 
part  70  sources  over  which  an  Indian 
tribe  has  jiuisdiction.  See,  e.g.,  59  FR 
55813.  55815-18  (Nov.  9, 1994).  The 
term  "Indian  tribe"  is  defined  under  the 
Act  as  "any  Indian  tribe,  band,  nation, 
or  other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  federally  recognized  as  eligible 
for  the  spedal  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians."  See 
section  302(r)  of  the  CAA;  see  also  59 
FR  43956.  43962  (Aug.  25, 1994);  58  FR 
54364  (Oct.  21. 1993). 

2.  State  Preconstruction  Permit  Program 
Implementing  Section  112(g) 

The  EPA  has  published  an 
interpretive  notice  in  the  Federal 
Register  regarding  section  112(g)  of  the 
Act  (60  FR  8333;  February  14, 1995)  that 
postpones  the  effective  date  of  section 
112(g)  until  after  EPA  has  promulgated 
a  rule  addressing  that  provision.  The 
interpretive  notice  also  explains  that 
EPA  is  considering  whether  the  effective 
date  of  section  112(g)  should  be  delayed 
beyond  the  date  of  promulgation  of  the 
federal  rule  so  as  to  allow  states  time  to 
adopt  rules  implementing  the  federal 
rule,  and  that  EPA  will  provide  for  any 
such  additional  delay  in  the  final 
section  112(g)  rulemaking.  Unless  and 
imtil  EPA  provides  for  such  an 
additional  postponement  of  section 
112(g),  Mariposa  must  be  able  to 
implement  section  112(g)  during  the 
period  between  promulgation  of  the 
federal  section  112(g)  rule  and  adoption 
of  implementing  State  regulations. 

For  this  reason,  EPA  is  approving  the 
use  of  Mariposa's  preconstruction 
review  program  as  a  mechanism  to 
implement  section  112(g)  diuing  the 
transition  period  between  promulgation 
of  the  section  112(g)  rule  and  adoption 
by  Mariposa  of  rules  specifically 
designed  to  implement  section  112(g). 


However,  since  the  sole  purpose  of  this 
approval  is  to  confirm  that  the  District 
has  a  mechanism  to  implement  section 
112(g)  during  the  transition  period,  the 
approval  itself  will  be  without  effect  if 
EPA  decides  in  the  final  section  112(g) 
rule  that  there  will  be  no  transition 
period.  The  EPA  is  limiting  the  duration 
of  this  approval  to  18  months  following 
promulgation  by  EPA  of  the  section 
112(g)  rule. 

3.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  approval,  specified 
in  40  CFR  section  70.4(b),  encompass 
section  112(1)(5)  requirements  for 
approval  of  a  program  for  delegation  of 
section  112  standards  as  promulgated  by 
EPA  as  they  apply  to  part  70  sources. 
Section  112(1)(5)  requires  that  a  state's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
imder  part  70.  Therefore,  EPA  is  also 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  part  63.91  of 
Mariposa's  program  for  receiving 
delegation  of  section  112  standards  that 
are  imchanged  from  federal  standards  as 
promulgated.  California  Health  and 
Safety  Code  section  39658  provides  for 
automatic  adoption  by  CARE  of  section 
112  standards  upon  promulgation  by 
EPA.  Section  39666  of  the  Health  and 
Safety  Code  requires  that  districts  then 
implement  and  enforce  these  standards. 
Thus,  when  section  112  standards  are 
automatically  adopted  pursuant  to 
Section  39658,  Mariposa  will  have  the 
authority  necessary  to  accept  delegation 
of  these  standards  without  further 
regulatory  action  by  the  District.  The 
details  of  this  mechanism  and  the 
means  for  finalizing  delegation  of 
standards  will  be  set  forth  in  an 
implementation  agreement  between 
Mariposa  and  EPA,  which  will  be 
negotiated  at  the  time  when  the  District 
has  title  V  sources.  This  program 
applies  to  both  existing  and  future 
standards  but  is  limited  to  sources 
covered  by  the  part  70  program. 

ni.  Administrative  Requirements 

A.  Docket 

Copies  of  Mariposa's  submittal  and 
other  information  relied  upon  for  this 
direct  final  action  is  contained  in  docket 
niunber  CA-MA-95-1-OPS  maintained 
at  the  EPA  Regional  Office.  The  docket 
is  an  organized  and  complete  file  of  all 
the  information  submitted  to,  or 
otherwise  considered  by,  EPA  in  the 
development  of  this  direct  final 
rulemaking.  The  docket  is  available  for 
public  inspection  at  the  location  listed 


imder  the  ADDRESSES  section  of  this 
dociunent. 

B.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  imftact  on  a 
substantlbl  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

D.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  13. 1995. 
Felicia  Marcus, 

Regional  Administrator. 

Part  70.  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 
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PART  7a-[AMENpEDf ^  ^^ 

1.  The  authority  |citatlon  for  part  70 
continues  to  read  4s  follows: 

AndMrity:  42  U.S.C-  7401.  et  seq. 

2.  Appendix  A  tb  part  70  is  amended 
by  adding  paragraph  (n)  to  the  entry  for 
Califbmia  to  read  Is  follows: 

Appendix  A  to  PaM  70— Approval 
Status  of  State  and  i-ocal  Operating 
Pennlts  Program^ 

•       •       •       *       • 

The  following  district  program  was 
submitted  by  the  CaUfomia  Air 
Resources  Board  on  behalf  of: 

(n)  Mariposa  Aif  Pollution  Control 
District:  submitted  on  March  8, 1995; 
approval  effective  pn  February  5, 1996 
imless  adverse  or  (^tical  comments  are 
received  by  January  8. 19d6. 


(FR  Doc  95-29834  Ftled  17-6-95;  8:45  am] 
WLUNO  0001  leeo  80  K 

I 

DEPARTMENT  OP  TRANSPORTATION 


Office  of  the  Secmtary 

49  CFR  Part  1       | 

(OST  Dodm  No  1;  Amdt  1-274] 


Organization  and  Delegation  of  Powers 
and  Duties;  Transfer  of  Delegations 
from  the  Director  of  Commercial  Space 
Transportation  to  ttie  Administrator  of 
tfte  Federal  Aviation  Administration 

AGENCY:  Office  of  the  Secretary,  DOT. 

action:  Final  rule„ 

i 

SUMMARY:  The  Office  of  Commercial 
Space  Transportation  (OCST)  is  being 
transferred  from  the  OfBce  of  the 
Secretary  to  the  Federal  Aviation 
Administration.  Accordingly,  the 
Secretary's  delegation  of  authority  for 
the  functions  undtr  the  Department's 
commercial  space  transportation 
program  is  being  transferred  from  the 
Director  of  Commtrcial  Space 
Transportation  to  the  Administrator  of 
the  Federal  Aviatibn  Administration. 
The  rule  is  necessary  to  reflect  the 
delegations  in  the  Code  of  Federal 
Regulations. 

EFFECTIVE  DATE:  liiis  rule  is  efiiective 
November  16, 199B. 
FOR  FURTHER  MFORMATION  CONTACT: 
Steven  B.  Farlnnaii,  Office  of  the 
Assistant  General  Counsei  for 
Regulation  and  Enforcement  (202)  366- 
9306,  United  States  Department  of 
Transportation.  400  7th  Street  SW. 
Washington,  DC  2D590. 
SUPPLHCNTARY  IMK)RMATION: 
ResponsibiUty  for  the  IDepartment's 


commercial  space  transportation 
program  is  being  transferred  ht>m  the 
Office  of  the  Secretary  to  the  Federal 
Aviation  Administration.  This  rule 
amends  the  delegations  to  reflect  the 
transfer. 

Since  this  rule  relates  to  departmental 
management,  organization,  procedure, 
and  practice,  notice  and  public 
comment  are  unnecessary.  For  the  same 
reason,  good  cause  exists  for  not 
publishing  this  rule  at  least  30  days 
before  its  effective  date,  as  is  ordinarily 
required  by  5  U.S.C.  553(d).  Because  the 
date  of  the  transfer  of  responsibility  for 
the  commercial  space  transportation 
program  is  November  16, 1995,  that  is 
the  effective  date  of  this  rule. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegaticms  (Government 
agencies).  Organizations  and  functions 
(Government  agencies). 

PART  1— {AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322;  Pub.  L.  101-552, 
28  U.S.C.  2672. 31  U.S.C.  3711(a)(2). 

2.  Section  1.4  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(c)(6),  by  removing  the  period  at  the  end 
of  paragraph  (c)(7)  and  adding  ";  and" 
in  its  place,  and  by  adding,a  new 
paragraph  (c)(8)  to  read  as  follows: 

f1.4    Qeneral  rssponsibiilties. 

***** 

(c)  *  *  * 

(8)  Promulgating  and  enforcing 
regulations  on  ail  safety  matters  relating 
to  commercial  launch  activities. 


$1.22    [Amended] 

3.  Section  1.22(a)  is  amended  by 
removing  the  words  "the  Office  of 
Commercial  Space  Transportation:". 

{1.23    [Amended] 

4.  Section  1.23(n)  is  removed  ^d 
reserved. 

5.  Section  1.47  is  amended  by  adding 
paragraphs  (u),  (v),  and  (w)  to  read  as 
follows:         *       ,  . .  I 

$1.47    DelegeMone  to  Federal  Aviation 
Administrator. 

•        •        •        *        • 

(u)  Carry  out  the  functions  assigned  to 
the  Secretary  by  Executive  Order  12465 
(February  24, 1984)  (3  CFR,  1984  Comp., 
p.  163)  relating  to  commercial 
expendable  launch  vehicle  activities. 

(v)  Carry  out  the  functions  vested  in 
the  Secretary  by  49  U.S.C  Subtitle  IX. 

(w)  Carry  out  the  functions  vested  in 
the  Secretary  by  the  National 


Aeronautics  and  Space  Administration 
Authorization  Act,  Fiscal  Year  1993 
(Pub.  L.  102-588. 106  Stat  5119. 
November  4, 1992). 

$  1.68   [Removed  and  resenmd] 

6.  Section  1.68  is  removed  and 
reserved. 

Issued  at  Washington,  DC,  this  23rd  day  of 
October,  1995. 
Federico  Pena, 
Secretary  of  Transportation. 
(FR  Doc.  95-29867  Filed  12-6-95;  8:45  am) 
BILUNQ  CODE  4t10-a2-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart638 

[Docket  No.  950725190-6257-02;  I.D. 
1201 95A] 

Coral  and  Coral  Reefe  of  the  Gulf  of 
Mexico;  Wild  Uvo  Rock  Fishery 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  closes  the  fishery  for 
wild  live  rock  in  the  exclusive  economic 
zone  (EEZ)  of  the  Gulf  of  Mexico.  This 
action  is  necessary  to  prevent  exceeding 
the  quota  for  1995. 
EFFECTIVE  DATE:  Effective  12:01  a.m., 
December  5, 1995  through  December  31, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  Live  rock 
in  the  EEZ  is  managed  imder  the 
Fishery  Management  Plan  for  Coral  and 
Coral  Reefs  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
and  is  implemented  through  regulations 
at  50  CFR  part  638  under  tiie  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (16  U.S.C.  1801  et 
seq.). 

Section  638.26(d)(1)  established  a 
quota  of  500,000  lb  (226,796  kg)  for  the 
fishing  year  that  began  January  1, 1995. 
Section  638.26(d)(2)  requires  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA),  to  close  the  wild  live  rock 
fishery  in  the  Gulf  EEZ  when  the  quota 
is  reached,  or  is  projected  to  be  reached. 

The  AA  has  determined  that  the  quota 
will  be  reached  on  December  4, 1995. 
Accordingly,  the  wild  live  rock  fishery 
in  the  Gulf  EEZ  is  closed  effective  12:01 
a.m..  local  time,  December  5, 1995,  and 
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will  not  reopen  until  January  1, 1996. 
During  the  closure,  wild  live  rock  may 
not  be  harvested  or  possessed  in  the 
Gulf  EEZ.  and  the  purchase,  barter, 
trade,  or  sale  of  wild  Uve  rock  in  or  from 
the  Gulf  EEZ  is  prohibited.  The  latter 
prohibition  does  not  apply  to  vnld  Uve 
rock  that  was  harvested  prior  to 
December  5, 1995. 

Classification 

This  action  is  required  by  50  CFR 
638.26(d)  and  is  exempt  from  review 
under  E.O.  12866. 

Dated:  December  1, 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-29774  Filed  12-1-95;  4:55  pm) 
BILUNQ  CODE  3610-22-f 
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Proposed  Rules 


Federal  Register 

Vol.  60,  No.  235 

Thuisday,  Decranber  7,  1995 


This  section  of  the  FEDERAL  REGISTER 
conlainB  notices  to  the  public  of  the  proposed 
issuince  of  niss  and  regulations.  The 
purpose  of  these  notfces  is  to  give  imerested 
persons  an  opportunfy  to  parlicipsle  in  the 
rule  mMng  prior  to  t^  adoption  of  the  final 
rules. 

I  = 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[RafluMlon  Z;  Deek^  No.  R-OMq 

Truth  In  Landing 

AQENCY:  Board  of  governors  of  the 

Federal  Reserve  System. 

ACTION:  Proposed  <ule;  official  staff 

interpretation. 

t 

SUMMARY:  The  Board  is  publishing  for 
comment  proposed  revisions  to  the 
official  staff  conumsntary  to  Regulation 
Z  (Truth  in  Lendii^.  The  commentary 
applies  and  interprets  the  requirements 
of  Regulation  Z.  Tlie  proposed  update 
provides  guidancei  mainly  on  issues 
relating  to  reverse  mortgages  and 
mortgages  bearing  rates  above  a  certain 
percentage  or  fees  above  a  certain 
amount.  It  also  addresses  issues  of 
general  interest,  s\^  as  the  treatment  of 
debt  cancellation  contracts  and  a  card 
issuer's  respon^bilities  when  a 
cardholder  asserts  a  claim  or  defense 
relating  to  a  mercfajant  dispute. 
DATES:  Comments  tnust  be  received  on 
or  before  February  2, 1996. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-090$,  and  may  be  mailed 
to  William  W.  Wil0s,  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  DC  20551. 
Comments  also  mqy  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Bwlding  courtyard  on  20th 
Street.  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be:  inspected  in  Room 
MP-SOO  of  the  Mattin  Building  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  rules  regarding  the    >, 
availability  of  information. 
FOR  FURTHER  MFOfiMATION  CONTACT:  For 
Subparts  A  and  B  (open-end  credit). 
Jane  Jensen  Cell  oi  Obrea  O.  Poindexter. 
Staff  Attorneys;  fot  Subparts  A.  C  and  E 
(closed-end  credit^  reverse  mortgages. 


and  mortgages  bearing  rates  or  fees 
above  a  certain  percentage  or  amount), 
Jane  Ahrens,  Senior  Attorney,  or  Kyung 
Cho-Miller,  Kurt  Schumacher,  or 
Manley  Williams.  Staff  Attorneys. 
Division  of  Consimier  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  please  contact  Dorthea 
Thompson,  at  (202)  452-3544. 

SUIPPLBIIENTARY  MFOIViATION: 
I.  Background 

The  purpose  of  the  Truth  in  Lending 
Act  (TILA;  15  U.S.C.  1601  et  seq.)  is  to 
promote  the  informed  use  of  consumer 
credit  by  requiring  disclosures  about  its 
terms  and  cost.  The  act  requires 
creditors  to  disclose  credit  terms  and 
the  cost  of  credit  as  an  annual 
percentage  rate  (APR).  The  act  requires 
additional  disclosures  for  loans  secured 
by  a  consumer's  home,  and  p>ermits 
consiuners  to  cancel  certain  transactions 
that  involve  their  principal  dwelUng.  It 
also  imposes  limitations  on  some  credit 
transactions  secured  by  a  consumer's 
principal  dwelling.  The  act  is 
implemented  by  the  Board's  Regulation 
Z  (12  CFR  part  226).  The  Board  also  has 
an  official  staff  commentary  (12  CFR 
part  226  (Supp.  I))  that  interprets  the 
regulation,  and  provides  guidance  to 
creditors  in  applying  the  regulation  to 
specific  transactions.  It  is  updated 
periodically  to  address  significant 
questions  that  arise,  and  is  a  substitute 
for  individual  staff  interpretations.  The 
Board  expects  to  adopt  amendments  in 
final  form  in  March  1996  with 
compliance  optional  until  October  1, 
1996,  the  effactive  date  for  mandatory 
compliance. 

On  March  24. 1995,  the  Board 
published  amendments  to  Regulation  Z 
implementing  the  Home  Ownership  and 
Equity  Protection  Act  of  1994,  conteiined 
in  the  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994.  Public  Law  103-325, 108  Stat. 
2160  (60  FR  15463).  These  amendments, 
which  became  effective  on  October  1, 
impose  new  disclosure  requirements 
and  substantive  limitations  on  certain 
closed-end  mortgage  loans  bearing  rates 
or  fees  above  a  certain  percentage  or 
amount.  The  amendments  also  impose 
new  disclosure  requirements  for  reverse 
mortgage  transactions,  which  provide 
advances  primarily  to  elderly 


homeowners  and  rely  principally  on  the 
home's  value  for  repayment.  In  large 
measure,  the  proposed  commentary 
incorporates  the  supplementary 
information  accompanying  that 
rulemaking,  and  addresses  other  issues 
that  have  arisen  since  the  publication  of 
the  final  rule. 

The  Congress  recently  amended  TILA 
provisions  concerning  finance  charge 
disclosures  for  home  mortgage  loans. 
The  Truth  in  Lending  Act  Amendments  - 
of  1995  ("1995  Act,"  PubUc  Uw  104- 
29, 109  Stat.  271)  clarify  the  treatment 
of  several  fees  typically  associated  with 
real  estate-related  lencUng,  and  revise 
tolerances  for  finance  charge 
calculations  for  loans  secured  by  real 
estate  or  dwellings.  The  statutory 
amendments,  which  were  enacted  in 
response  to  a  number  of  lawsuits,  also 
address  consumer  remedies  for 
creditors'  past  and  future  disclosure 
violations.  The  1995  Act  became 
effective  immediately  for  provisions 
relating  to  tolerances,  past  and  future 
liability,  and  the  exclusion  of  certain 
closing  costs  fi"om  the  finance  charge 
calculation.  The  statutory  amendments 
that  exclude  certain  real  estate  related 
closing  costs  from  the  finance  charge 
generally  codify  interpretations 
previously  issued  by  the  Board,  and  no 
further  revisions  to  the  commentary  are 
contemplated  at  this  time.. 

Anotner  statutory  provision 
categorizes  all  brokers  fees  paid  by  the 
consiuner  to  the  broker  (or  to  the 
creditor  for  delivery  to  the  broker)  as 
finance  charges;  this  provision  will 
become  effective  60  days  after  the  Board 
issues  a  final  rule  or  no  later  than  12 
months  after  enactment  of  the 
amendments  to  the  act.  It  is  anticipated 
that  the  Board  will  issue  a  proposed 
amendment  to  Regulation  Z  addressing 
brokers  fees  during  the  first  quarter  of 
1996,  and  will  make  any  changes  to  the 
commentary  relating  to  the  treatment  of 
brokers  fees  as  part  of  that  rulemaking. 

n.  Proposed  Qmunentary 

Subpart  A — General 

Section  226.4 — Finance  Chaise 

4(a)  Definition 

Proposed  comment  4(a)-8  addresses 
the  treatment  of  fees  charged  in 
connection  with  debt  cancellation 
agreements.  In  the  case  of  motor  vehicle 
loans,  debt  cancellation  agreements 
(sometimes  referred  to  as  "gap"  . 
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agreements)  offer  protection  to 
consumers  in  the  event  the  vehicle  is 
stolen  or  destroyed  and  the  motor 
vehicle  insurance  proceeds  are 
insufficient  to  extinguish  the  debt. 
Under  these  agreements,  in  return  for  a 
fee  paid,  the  consumer  is  not  held  liable 
for  the  remaining  balance  due  on  the 
loan.  Other  types  of  agreements  may 
provide  for  debt  cancellation  if  the 
borrower  dies  or  becomes  disabled.  In 
some  states,  debt  cancellation 
agreements  may  be  regulated  as  or 
otherwise  considered  insurance 
contracts. 

The  Board  has  received  questions 
from  creditors  about  the  proper 
treatment  of  fees  for  debt  cancellation 
agreements.  Section  226.4(d)  allows  a 
creditor  to  exclude  optional  credit  life 
and  certain  property  insurance 
premiums  firom  the  finance  charge  if  the 
creditor  meets  certain  conditions, 
including  disclosure  of  the  premium. 
Some  creditors  believe  that  debt 
cancellation  fees  should  imiformly  be 
treated  as  §  226.4(d)  instance 
premiums  under  the  regulation.  These 
creditors  generally  believe  that  the  fees 
for  optional  debt  cancellation  contracts 
should  be  excluded  from  the  finance 
charge.  An  alternative  view  is  that  the 
fees  may  be  treated  as  insurance 
premiums  only  if  the  contract  is 
considered  insiuance  under  state  law. 

Proposed  comment  4(a)-8  follows  the 
state  law  analysis.  The  proposed 
comment  provides  that  if  a  debt 
cancellation  agreement  is  regulated  as  or 
considered  insurance  under  state  law, 
the  fee  may  be  excludable  from  the 
finance  charge  in  accordance  with  the 
rules  in  §  226.4(d).  That  is,  under  the 
proposed  conunent  the  fee  may  be 
excludable  if  the  insurance  is  properly 
characterized  as  credit  life,  accident, 
health  or  loss-of-income  insurance  as 
specified  in  §  226.4(d)(1),  or  as 
insurance  against  loss  of  or  damage  to 
property,  or  against  liability  arising  out 
of  the  ownership  or  use  of  property  as 
specified  in  §  226.4(d)(2).  Insurance 
protecting  the  creditor  against  credit 
loss  is  a  finance  charge.  (See 
§  226.4(b)(5)  and  accompanying 
commentary.) 

If  state  law  does  not  regulate  or 
consider  the  agreement  to  be  insurance, 
then  the  general  rules  in  §  226.4(a) 
apply.  Under  §  226.4(a),  debt 
cancellation  fees  paid  to  a  creditor  are 
treated  as  finance  charges  because  they 
are  charged  by  the  creditor  as  an 
incident  to  the  extension  of  credit  and, 
although  optional,  the  fees  are  not  of  a 
type  payable  in  a  comparable  cash 
transaction. 


4(d)    Insurance 

Conunent  4(d)-5  would  be  revised  to 
clarify  that  insurance  is  deemed  to  be 
required — and  the  premiums  treated 
and  disclosed  as  finance  charges — when 
a  consumer  has  several  alternatives  to 
fulfill  a  condition  to  a  credit  extension, 
one  of  which  is  to  purchase  insurance 
firom  the  creditor  and  the  consumer 
elects  that  option.  For  example,  where, 
as  a  condition  to  obtaining  a  credit  card, 
a  consumer  must  purchase  a  life 
insurance  policy  firom  the  creditor, 
assign  an  existing  poUcy,  or  pledge 
another  form  of  security,  such  as  a 
certificate  of  deposit,  if  the  consumer 
purchases  the  insurance  from  the 
creditor,  the  premiums  are  finance 
charges. 

Subpart  B — Open-end  Credit 

Section  226.6 — Initial  Disclosure 
Stateihent 

6(b)    Other  Charges 

Comment  6(b)-l  would  be  revised  to 
state  that  a  membership  fee  to  join  an 
organization  is  an  "other  charge"  if  the 
primary  benefit  of  membership  is  the 
opportimity  to  apply  for  a  credit  card 
and  other  benefits  are  incidental.  For 
example,  if  an  organization  offers,  in 
addition  to  the  opportunity  for  a  credit 
card  account,  only  minor  benefits  such 
as  a  newsletter  and  a  member 
information  hotline,  a  fee  to  join  the 
organization  should  be  disclosed  as  an 
"other  charge." 

Section  226.12 — Special  Credit  Card 
Rules 

1 2(c)    Right  of  Cardholder  to  Assert 
Claims  or  Defenses  Against  Card  Issuer 

1 2(c)(2)    Adverse  Credit  Reports 
Prohibited 

Proposed  conunent  12(c)(2)-2 
provides  guidance  on  when  a  card 
issuer  may  consider  a  dispute  settled  for 
purposes  of  reporting  an  amount  in 
dispute  as  delinquent.  Until  the  card 
issuer  conducts  a  reasonable 
investigation,  the  disputed  amount  may 
not  be  collected  or  reported  as 
delinquent. 

Section  226.14 — Determination  of 
Aimual  Percentage  Rate 

1 4(c)    Annual  Percentage  Rate  for 
Periodic  Statements 

Conunent  14(c)-10  would  provide 
guidance  on  calculating  the  APR  on 
periodic  statements  when  a  transaction 
occius  at  the  end  of  one  cycle,  but  is 
posted  to  the  account  in  a  subsequent 
cycle,  such  as  when  a  cardholder 
obtains  a  cash  advance  (for  which  there 
is  a  transaction  fee)  on  the  last  day  of 


a  billing  cycle  and  the  transaction  is 
posted  to  the  cardholder's  account  on 
the  second  day  of  the  following  cycle. 
The  transaction  (and  fee,  if  applicable) 
are  included  on  the  statement  reflecting 
the  cycle  in  which  the  transaction 
posted,  and  the  proposed  comment 
clarifies  how  creditors  calculate  the 
APR  to  reflect  the  delay  in  posting. 

Subpart  C — Closed-end  Credit 

Section  17 — General  Disclosure 
Requirements 

1 7(c)    Basis  of  Disclosure  and  Use  of 
Estimates 

Paragraph  17(c)(1) 

Comment  17(c)(l)-10  would  be 
revised  to  clarify  that  if  a  contract  for  a 
variable  rate  transaction  provides  for  a 
delay  in  the  implementation  of  changes  - 
to  an  index  value,  the  creditor  may  use 
any  index  value  in  effect  during  the 
delay  period.  For  example,  if  a  contract 
specifies  that  rate  changes  are  based  on 
the  index  value  in  effect  45  days  before 
the  change  date,  the  creditor  may  use 
any  index  value  in  effect  within  that  45- ' 
day  delay  period. 

Proposed  comment  17(c)(l)-18 
addresses  pawn  transactions.  There  has 
been  some  confusion  about  the  coverage 
and  compliance  of  pawn  transactions 
imder  the  TILA.  The  comment  clarifies 
how  some  of  the  items  required  to  be 
disclosed  under  §  226.18  such  as  the 
amount  financed,  the  finance  charge, 
and  the  percentage  should  be  disclosed. 
Disclosure  of  these  transactions  under 
the  open-end  credit  provisions  is  not 
addressed  based  on  the  belief  that 
typically  pawn  transactions  are  not  ..^ 
open-end  credit  transactions. 

Section  18 — Content  of  Disclosures 

1 8(c)    Itemization  of  Amount  Financed 

Paragraph  18(c)(l)(iii) 

Proposed  conunent  18(c)(l)(iii)-2 
concerns  the  treatment  of  certain 
charges  known  as  "upcharges"  that 
creditors  may  sometimes  add  to  a  fee 
charged  by  a  third  party  for  services 
such  as  maintenance  and  service 
contracts  on  automobiles.  The  comment, 
which  only  applies  in  cases  where  a 
creditor  charges  the  same  amount  of  an 
upcharge  in  both  cash  and  credit 
transactions,  offers  flexibility  in  how 
creditors  can  choose  to  itemize  and 
disclose  the  amount  charged  for  the 
service  (including  the  amount  of  the 
upcharge).  The  treatment  of  these  fees 
for  piuposes  of  disclosures  under  the 
TILA  does  not  govern  the  imposition  or 
amount  of  such  upcharges. 
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Secticm  226.20— Subsequent  Disclosure 
Requirements 

20(a)    Refinanc^gs 

The  Board  has  been  asked  whether 
certain  actions  c<}n8titute  adding  a 
variable-rate  featiire  for  purposes  of  this 
section.  Conunenjt  20(a)-3  woidd  be 
revised  to  clarify  ,that  changing  the 
index  on  a  vari^e-rate  transaction  is 
not  adding  a  vari«ble-rate  feature,  nor  is 
substituting  an  iqdex  for  one  that  no 
longer  exists. 

Subpart  E— Special  Rules  for  Certain 
Home  Mortgage  transactions 

Section  226.31— ^neral  Rules 

31(c)    Timing  ofpisclosures 

31(c)(1)    Disclosiires  for  Certain  Closed- 
end  Home  Mortgages 

Numerous  creditors  have  suggested 
that  the  rule  for  famishing  disclosures 
should  be  deemed  to  be  satisfied  as  long 
as  the  creditor  pUces  the  disclosiues  in 
the  mail  three  days  prior  to 
consummation.  Tiie  word  "furnish"  for 
purposes  of  §  226,32  disclosures  has  the 
same  meaning  as  "deliver"  for  the  other 
disclosiu«  requirements  of  Regulation  Z. 
Accordingly,  prottosed  comment 
31(c)(l)-l  clarifiee  that  disclosiu«s  are 
furnished,  or  delivered,  when  received 
by  the  consimier,  not  when  mailed  by 
the  creditor.         i 

Proposed  comment  31(c)(l)-2  clarifies 
that  creditors  may  rely  on  the  definition 
of  "business  dayst*  in  comment  2(a)(6)- 
2  for  pxirposes  of  complying  with  the 
timing  requirements  for  furnishing 
disclosiues  under  this  section. 

31(c)(lHi)    Chan$e  in  Terms 

Proposed  comment  31(c)(l)(i)-l 
clarifies  that  a  creditor  must  provide 
new  §  226.32(c]  disclosures  if  a  change 
in  terms  (whether  in  the  formal  written 
agreement  or  othet^se,  such  as  an  oral 
agreement  affecting  the  amount  of  a  fee 
required  to  be  paid  at  closing)  makes  the 
previously  provided  disclosiues 
inacauate. 

31(cXl)(iii)    Consumer's  Waiver  of 
Waiting  Period  Before  Consummation 

Proposed  comnjent  31(c)(l)(iii)-l 
provides  guidance  on  circumstances  in 
which  the  consumer  may  modify  or 
waive  the  right  to  the  three-day  waiting 
period  to  meet  bona  fide  personal 
financial  emergencies.  G«ierally, 
whether  a  bona  fide  personal  financial 
emergency  exists  is  a  matter  to  be 
decided  between  1(he  parties.  The 
provisions  in  comments  23(e)-l  and 
34(e)-2  apply  to  t^s  section.  For 
example,  a  consumer's  waiver  does  not 
automatically  insulate  the  creditor  from 


Uability  for  fisiling  to  provide  the  three- 
day  waiting  period. 

31(c)(2)    Disclosures  for  Reverse 
Mortgages 

Proposed  comment  31(c)(2)-l  clarifies 
the  definition  of  "business  day"  for 
purposes  of  providing  reverse  mortgage 
disclosures  to  consiuners. 

31(d)    Basis  of  Disclosures  and  Use  of 
Estimates 

Section  226.31(d)  mirrors  the 
provisions  in  §  226.5(c)  and  §  226.t7(c). 
and  allows  the  use  of  estimates  when 
information  necessary  for  an  accurate 
disclosiue  is  unknown  to  the  creditor, 
provided  that  the  disclosure  is  clearly 
identified  as  an  estimate.  Proposed 
comment  31(d)-l  clarifies  that  when  a 
disclosure  required  by  §  226.32  is 
marked  as  an  estimate  and  becomes 
inaccurate  due  to  a  change  in  terms  that 
occius  before  consummation,  new 
disclosiues  must  be  provided. 

Section  226.32 — Requirements  for 
Certain  Closed-end  Home  Mortgages 


32(a)    Coverage 
Paragraph    32(a)(l)(i) 

Proposed  comment  32{a)(l)(i)-l 
clarifies  when  an  application  is 
received,  for  purposes  of  determining 
which  Treasury  securities  yield  should 
be  used  to  compare  the  APR  Proposed 
comment  32(a)(l)(i)-2  provides 
guidance  on  comparing  loan  maturities 
to  yields  on  Treasury  securities,  for 
purposes  of  determining  whether  a 
mortgage  loan  is  covered  by  §  226.32. 
Proposed  comment  32(a)(l)(i)-3  clarifies 
rules  for  calculating  the  APR  for 
variable-rate,  discount,  premium,  or 
stepped-rate  loans. 

Proposed  comment  32(a)(l)(i)-4 
clarifies  which  Treasury  security  to  use 
for  the  APR  test,  and  where  the  yields 
on  these  securities  can  be  found. 
Creditors  may  request  the  Board 
statistical  release  H-15  by  calUng  (202) 
452-3245.  Treasury  security  yields  are 
also  available  from  the  Federal  Reserve 
Bank  of  New  York  by  calling  (212)  720- 
6619. 

Paragraph    32(a)(l)(ii) 

Creditors  must  follow  the  rules  in 
§  226.32  if.  in  part,  the  total  points  and 
fees  payable  by  the  consumer  at  or 
before  loan  closing  exceed  the  greater  of 
$400  or  3  percent  of  the  total  loan 
amount.  The  Board  is  required  to  adjust 
the  $400  amount,  based  on  the  annual 
percentage  change  in  the  Consumer 
Price  Index  as  reported  on  June  1, 
effective  January  1  of  the  following  year. 
The  Board  anticipates  that  adjustments 
to  the  $400  dollar  figure  will  be 


pubUshed  each  yeaiend  and 
incorporated  into  the  commentary  the 
following  spring. 

Parapnph    32(b)(1) 

Paragraph    32(b)(l)(i) 

Comment  32(b)(l)(i)-l  clarifies  the 
scope  of  items  defined  as  finance 
charges  under  §  226.4  that  are 
considered  "points  and  fees." 

Paragraph    32(b)(l)(ii) 

Proposed  comment  32(b)(l)(ii)-i 
addresses  the  treatment  of  mortgage 
brokers  fees.  Section  226.32(b)(1) 
defines  "points  and  fees"  to  include  all 
finance  charges  (except  interest  or  the 
time-price  differential),  as  well  as  all 
compensation  paid  to  mortgage  brokers. 
Accordingly,  compensation  paid  to  a 
mortgage  broker  must  be  included  as 
"points  and  fees"  even  if  the  amount  is 
not  disclosed  as  a  finance  charge. 

Section  32(b)(l)(ii)  at  the  time  it  was 
issued  was  interpreted  to  include  all 
mortgage  broker  fees  that  are  required  to 
be  disclosed  under  the  Real  Estate 
Settlement  Procedures  Act.  Under  that 
interpretation,  amounts  paid  by 
creditors  to  mortgage  brokers  would  be 
included,  as  are  amounts  paid  by 
consumers.  Upon  further  analysis,  a 
narrower  interpretation  is  being 
proposed.  Proposed  comment 
32(b)(l)(ii)-l  states  that  for  purposes  of 
the  "points  and  fees"  test,  only 
mortgage  broker  fees  paid  by  the 
consumer  are  included  in  the 
calculation.  The  comment  further 
clarifies  that  mortgage  broker  fees 
should  not  be  double  couinted;  that  is, 
where  such  fees  are  included  in  the 
finance  charge,  they  are  already 
included  as  "points  and  fees"  under 
§  226.32(b)(l)(i)  and  should  not  be 
counted  again  under  §  226.32(b)(l)(ii). 

32(c)(3)    Regular  payment 

Proposed  comment  32(c)(3)-l  clarifies 
that  the  regulation  contemplates  the 
disclosure  of  monthly  or  other  regularly 
scheduled  periodic  payments,  such  as 
bimonthy  or  quarterly.  The  comment 
also  clarifies  that  there  must  be  at  least 
two  payments,  and  they  must  be  in  an 
amount  and  occur  at  such  intervals  that 
the  payments  fully  amortize  the  loan. 
For  the  amount  of  the  payment, 
proposed  comment  32(c)(33-2  clarifies 
that  creditors  may  rely  on  §  226.18(g)  for 
guidance. 

32(c)(4)    Variable-rate 

Proposed  comment  32(c)(4)-l 
provides  additional  guidance  on 
calculating  "worst-case"  payment 
examples  when  the  transaction  has 
more  than  one  payment  stream. 
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32(d)    Limitations 

32(d)(l)(i)    Balloon  Payment 

The  statute  and  regulation  prohibit 
the  use  of  balloon  payments  for 
mortgages  covered  by  §  226.32  that  have 
a  term  of  less  than  five  years.  For  such 
loans,  the  repayment  schedule  must 
fully  amortize  the  outstanding  principal 
balance  through  "regular  periodic 
payments."  The  proposed  comment 
provides  guidance  on  the  definition  of 
"regular  periodic  payments." 

32(d)(2)    Negative  Amortization 

Proposed  comment  32(d)(2)-l 
clarifies  that  the  prohibition  against 
including  negative  amortization  in  a 
mortgage  covered  by  §  226.32  does  not 
extend  to  increases  in  the  principal 
balance  unrelated  to  the  payment 
schedule,  such  as  an  increase  related  to 
the  purchase  of  force-placed  insurance. 

32(d)(4)    Increased  Interest  Rate 

Proposed  comment  32(d)(4)-l 
clarifies  that  a  rate  increase  in  a 
variable-rate  transaction  is  not 
prohibited  by  the  act  or  regulation,  even 
if  the  rate  increases  after  the  consumer 
has  defaulted  on  the  obligation. 

32(d)(5)    Rebates 

Section  226.32(d)(5)  restricts  how 
creditors  may  calculate  refunds  of 
interest  when  a  mortgage  loan  subject  to 
this  section  is  accelerated  due  to  a 
consumer's  default.  The  proposed 
comment  clarifies  that  this  restriction 
applies  to  refunds  of  interest  only,  and 
not  to  refunds  of  other  items  such  as 
origination  fees  or  points.  In  addition, 
the  proposed  comment  clarifies  that  the 
refund  calculation  includes  odd-days 
interest,  regardless  of  when  it  is  paid. 

32(d)(7)    Prepayment  Penalty 
Exception 

Proposed  comment  32(d)(7)-l 
provides  guidance  on  calculating  a 
consumer's  debt-to-income  ratio. 
Proposed  comment  32(d)(7)-2  clarifies 
that  verification  of  employment  satisfies 
the  regulation's  requirement  that  the 
creditor  obtain  "payment  records  for 
employment  income." 

32(e)    Prohibited  Acts  and  Practices 

32(e)(1)    Repayment  Ability 

For  mortgage  loans  subject  to 
§  226.32,  the  regulation  prohibits 
creditors  from  engaging  in  a  pattern  or 
practice  of  extending  such  credit  based 
on  the  consumer's  collateral  without 
regard  to  the  consumer's  repayment 
ability,  including  the  consumer's 
current  and  expected  income,  ciurent 
obUgations,  and  employment.  Proposed 
comment  32(e)(l)-l  provides  guidance 


on  determining  the  consumer's 
repayment  ability.  The  comment 
clarifies  that  creditors  may  rely  on  the 
same  information  provided  by  the 
consumer  in  connection  with 
§  226.32(d)(7).  or  other  information, 
including  information  about  unverified 
income. 

Section  226.33 — Requirements  for 
Reverse  Mortgages 

The  U.S.  Department  of  Housing  and 
Urban  Development  (HUD)  has 
modified  its  software  regarding  reverse 
mortgages  originated  under  the  Home 
Equity  Conversion  Mortgage  (HECM) 
program  to  conform  with  ^e 
requirements  and  the  terminology  used 
for  reverse  mortgages  under  Regulation 
Z  and  the  appendices  to  the  regulation. 
(The  HECM  program  has  been 
temporarily  suspended,  pending  the 
reauthorization  of  funding  by  the 
Congress.)  For  example,  HUD's  software 
now  allows  creditors  to  use  the  initial 
interest  rate,  rather  than  the  "expected 
interest  rate,"  in  calculating  the  total 
-annual  loan  cost  rate  for  a  variable-rate 
transaction.  Although  creditors  may 
find  HUD's  software  helpful  in  meeting 
the  disclosure  requirements  under 
Regulation  Z,  they  should  first  take 
steps  to  verify  the  accuracy  of  the 
software,  including  any  instructions, 
before  using  it.  Neither  HUD  nor  the 
Board  provides  a  "safe  harbor"  to 
creditors  regarding  use  of  this  software. 

33(a)    Definition 

Proposed  comment  33(a)-l  addresses 
an  implication  relative  to  the  definition 
of  a  reverse  mortgage  transaction  under 
the  regulation.  If  a  transaction 
structured  as  a  reverse  mortgage  loan  is 
a  recourse  transaction  (that  is,  one  that 
imposes  personal  liabiUty  on  the 
consumer  for  the  difference  between  the 
loan  balance  at  maturity  and  the  value 
of  the  property),  it  is  not  a  reverse 
mortgage  under  §  226.33.  Thus,  if  the 
transaction  is  also  closed-end,  and  the 
annual  percentage  rate  or  the  points  and 
fees  assessed  in  the  transaction  exceed 
those  specified  in  §  226.32(a)(1),  the 
transaction  is  covered  by  §  226.32.  Such 
transactions  may  not  generally  contain  a 
balloon  payment  or  negative 
amortization  (both  of  which  are  found 
in  reverse  mortgages  by  definition). 
Open-end  credit  plans  are  exempt  from 
the  provisions  of  §  226.32(a). 

33(c)(2)    Payments  to  Consumer 

Proposed  comment  33(c)(2)-l 
provides  guidance  where  the  legal 
obligation  of  a  reverse  mortgage 
transaction  includes  a  benefit,  such  as  a 
"death  benefit,"  in  which  a  payment  to 
the  consumer's  estate  (or  a  credit  to  the 


outstanding  loan  balance)  will  be  made 
upon  the  occurrence  of  an  event  (for 
example,  the  consumer's  death  within  a 
certain  period  oftime). 

ni.  Form  of  Comment  L.etters 

Comment  letters  should  refer  to 
Docket  No.  R-0903,  and,  when  possible, 
should  use  a  standard  courier  typeface 
with  a  type  size  of  10  or  12  characters 
per  inch.  This  will  enable  the  Board  to 
convert  the  text  to  machine-readable 
form  through  electronic  scanning,  and 
will  facilitate  automated  retrieval  of 
comments  for  review.  Also,  along  with 
an  original  document  in  paper  form, 
commenters  are  encouraged  to  submit 
their  comments  on  3V2  inch  or  5V4  inch 
computer  diskettes  in  any  IBM- 
compatible  DOS-based  format. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Banks,  Banking, 
Consumer  protection.  Credit,  Federal 
Reserve  System,  Mortgages.  Reporting 
and  recordkeeping  requirements,  Truth 
in  lending.  t 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  regulation.  New  language  is  shown 
inside  bold-faced  arrows,  while 
language  that  would  be  deleted  is  set  off 
with  bold-faced  brackets.  Comments  are 
numbered  to  comply  with  new  Federal 
Register  publication  rules. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  226  as  follows: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806. 15  U.S.C.  1604 
and  1637(c)(5). 

2.  In  supplement  I  to  Part  226,  under 
section  226.4 — Finance  Charge,  the 
following  amendments  would  be  made: 

1.  Under  4(a)  Definition.,  a  new 
paragraph  8.  would  be  added;  and 

2.  Under  4(d)  Insurance.,  paragraph  5. 
would  be  revised. 

The  additions  and  revisions  read  as 
follows: 

Supplement  I— Ofificial  Staff 
Interpretations 


Subpart  A — General 

•  *         •         •         • 

Section  226.4 — Finance  Charge 

4(a)  Definition. 

•  *         *         •         • 

►8.  Treatment  of  Debt  Cancellation 
Agreements.  Some  creditors  may  require  debt 
cancellation  agreements  while  others  may 
offer  them  as  an  option.  In  the  case  of  motor 
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vehicle  loans,  theso  agreements,  sometimes 
refBTTed  to  as  "gap"  agreements,  ofiier 
protection  to  consumers  if  the  vehicle  is 
stolen  or  destroyed  and  the  motor  vehicle 
insurance  proceeds  are  insufficient  to 
extinguish  the  debt.  In  return  for  a  fee,  the 
consimier  will  not  be  held  liable  for  the 
remaining  balance  due  on  the  loan.  Other 
t3rpe>  of  agreements  provide  for  debt 
cancellation  if  the  borrower  dies  or  becomes 
disabled.  In  some  states  these  agreements  are 
•       regulated  as  or  otherwise  considered 
insurance  under  state  law. 

i.  Insurance.  If  th#  agreement  is  regulated 
as  or  considered  insurance  under  state  law, 
the  fiee  paid  by  the  qonsumer  may  be 
excludable  from  the  finance  charge  if  it  meets 
the  requirements  in  §  226.4(d).  Insurance 
protecting  the  creditor  against  credit  loss, 
however,  is  a  flaanc^  chaige  under 
S226.4(bK5). 

ii.  Other.  If  the  agreement  is  not  considered 
insurance  under  stale  law,  debt  cancellation 
fees  paid  to  the  creditor,  whether  required  or 
optional,  are  incident  to  the  extension  of 
credit  and  must  be  disclosed  as  a  finance 
charge.  An  optional  debt  cancellation  fee 
paid  to  a  third-party  is  a  finance  charge  only 
to  the  extent  that  th4  third-party  shares  the 
fee  with  the  creditor.  If  a  creditor  cannot 
determine  whether  state  law  considers  the 
agreement  insurance,  the  fees  must  be  treated 
as  if  the  agreement  in  not  insurance."^ 


Paragraph  4(d). 


5.  Required  credit  ^ife  insurance.  Credit 
life,  accident,  healthy  or  loss-of-income 
insurance  must  be  voluntary  in  order  for  the 
premium  or  charges  to  be  excluded  from  the 
finance  charge.  Whether  the  insurance  is  in 
feet  required  or  optional  is  a  factual  question. 
If  the  insurance  is  required,  the  premiums 
must  be  included  in  the  finance  charge, 
whether  the  insurance  is  purchased  frtsm  the 
creditor  or  from  a  third  party.  If  the 
►consumer  is  requited  to  elect  one  of 
several  options — sucfc  as^  [only  option  the 
creditor  gives  the  consumer  is]  to  purchase 
credit  life  insurance  from  the  creditoi^,-^ 
lor  to)  assign  an  existing  life  insiirance 
policy,  ►  or  pledge  seoirity  such  as  a 
certificate  of  depoeit^-^  and  the  consimier 
purchases  the  credit  life  insurance,  the 
premium  must  be  included  in  the  finance 
chaige.  (If  the  consumer  assigns  a  preexisting 
policy  instead,  no  premium  is  included  in 
the  finance  charge.  ►The  security  interest 
would  be  disclosed  Under  $  226.6(c]  or 
S  226.18(m).-^  See  tlte  commentary  to 
S226.(4)(b)(7)and($).) 
*         •         •         •         • 

3.  In  supplement  I  to  part  226,  under 
section  226.6— Initial  Disclosure 
Statement,  under  $(b)  Other  charges., 
paragraph  l.v.  wofld  be  revised  to  reed 
as  follows: 


tromld  be  i 
•I      • 


Subpart  B—Opon-Eiid  Cradit 

*        •        •        •  j      • 

Section  226.6— Initial  Disclosure  Statement 


8(b)  Other  charges 


1.  *  •  • 

V.  A  membership  or  participation  fee  for  a 
package  of  services  that  includes  an  open- 
end  credit  feature,  unless  the  fee  is  required 
whether  or  not  the  open-end  credit  feature  is 
included.  For  example,  a  membership  fee  to 
join  a  credit  union  is  not  an  "other  chaige," 
even  if  membership  is  required  to  apply  for 
credit.  ►For  the  fee  to  be  excluded  from 
disclosure  as  an  "other  charge,"  however,  the 
pmckage  of  services  must  have  some 
substantive  purpose  other  than  access  to  the 
credit  feature.  For  example,  if  the  primary 
benefit  of  membership  in  an  organization  is 
the  opportimity  to  apply  for  a  credit  card, 
and  the  other  benefits  offered  are  incidental 
to  the  credit  feature,  the  membership  fee  is 
an  "other  chaige."-^ 
*        •        *         •        • 

4.  In  supplement  I  to  part  226,  imder 
Section  226.12— Special  Credit  Card 
Provisions,  under  12(c)(2)  Adverse 
credit  reports  prohibited.,  new 
paragraph  2.  would  be  added  to  read  as 
follows: 


Section  226.12— Special  Credit  Card 
Provisions 


12(c)(2)  Adverse  credit  reports  prohibited. 

•         •         *         •         » 

►2.  Settlement  of  dispute.  A  card  issuer 
may  not  consider  a  dispute  settled  and  report 
an  amount  disputed  as  delinquent  or  begin 
collection  of  the  disputed  amount  until  it  has 
completed  a  reasonable  investigation  of  the 
cardholder's  claim.  In  conducting  an 
investigation,  the  card  issuer  may  reasonably 
request  the  cardholder's  cooperation.  The 
card  issuer  may  not  automatically  consider  a 
dispute  settled  due  to  the  cardholder's  feilure 
or  refusal  to  comply  with  a  particular 
request-^ 
***** 

5.  In  supplement  I  to  Part  226,  tmder 
Section  226.14 — Determination  of 
Annual  Percentage  Rate,  under  14(c) 
Annual  percentage  rate  for  periodic 
statements.,  a  new  paragraph  10.  would 
be  added  to  read  as  follows: 


Section  226.14— Determination  of  Annual 
Percentage  Hote 

*        •        •         •        • 

1 4(c)  Aimual  percentage  rate  for  periodic 
statements. 

***** 

►lO.  Transactions  at  end  of  billing  cycle. 
The  annual  percentage  rate  reflects 
transactions  and  charges  imposed  during  the 
billing  cycle.  However,  a  transaction  that 
occurs  at  the  end  of  a  billing  cycle  may  be 
impracticable  to  post  until  the  following 
cycle,  such  as  a  cash  advance  that  occurs  on 
the  last  day  of  a  billing  cycle.  The  transaction 
is  posted  to  the  account  in  the  following 
cycle.  In  this  case,  the  annual  percentage  rate 
shall  be  calculate  as  follows  for  the  billing 
cycle  In  which  the  transaction  and  charges 
are  posted: 


i.  The  denominator  shall  be  calculated  as 
if  the  transaction  occurred  on  the  first  day  of 
the  billing  cycle,  and 

ii.  The  numerator  shall  include  the  amount 
of  the  transaction  charge  plus  all  finance 
charges  derived  from  the  application  of  the 
periodic  rate  to  the  amount  of  the  transaction 
(including  all  charges  frx>m  a  prior  cycle].^ 
***** 

6.  In  Supplement  I  to  Part  226,  imder 
Section  226. 1 7— General  Disclosure 
Requirements,  under  Paragraph 
17(c)(l).,paiagnph  10.  would  be 
revised  and  a  new  paragraph  18.  would 
be  added  to  read  as  follows: 


Subpart  C— aosed-End  Credit 

Section  226. 1 7— General  Disclosure 
Requirements 

•  ■       *         *         •         * 

1 7(c)  Basis  of  disclosures  and  use  of 
estimates. 
Pa^graph  17(c)(l}. 

***** 

10.  Discounted  and  premium  variable-rate 
transactions.  In  some  variable-rate 
transactions,  creditors  may  set  an  initial 
interest  rate  that  is  not  determined  by  the 
index  or  formula  used  to  make  later  interest 
rate  adjustments.  Typically,  this  initial  rate 
charged  to  consumers  is  lower  than  the  rate 
would  be  if  it  were  calculated  using  the 
index  or  formula.  However,  in  some  cases  the 
initial  rate  may  be  higher.  In  a  discounted 
transaction,  for  example,  a  creditor  may 
calculate  interest  rates  according  to  a  formula 
using  the  six-month  Treasury  bill  rate' plus  a 
2  percent  margin.  If  the  Treasury  bill  rate  at 
consummation  is  10  percent,  the  creditor 
may  forgo  the  2  percent  spread  and  charge 
only  10  percent  for  a  limited  time,  instead  of 
setting  an  initial  rate  of  12  percent. 

►i.-^  When  creditors  use  an  initial 
interest  rate  that  is  not  calculated  using  the 
index  or  formula  for  later  rate  adjustments, 
the  disclosures  should  reflect  a  composite 
annual  percentage  rate  based  on  the  initial 
rate  for  as  long  as  it  is  charged  and,  for  the 
remainder  of  the  term,  the  rate  that  would 
have  been  applied  using  the  index  or  formula 
at  the  time  of  consummation.  The  rate  at 
consimmution  need  not  be  used  if  a  contract 
provides  for  a  delay  in  the  implementation  of 
changes  in  an  index  value.  For  example,  if 
the  contract  specifies  that  rate  changes  are 
based  on  the  index  value  in  effect  45  days 
twfore  the  change  date,  croditors  may  use 
►any^  [the]  index  value  in  effect  ►during 
the  45  day  period*^  (not  more  than  45  days] 
Iwfore  consummation  in  calculating  a 
composite  annual  percentage  rate. 

►ii.'^  The  effect  of  the  multiple  rates 
must  also  l>e  reflected  in  the  calculation  and 
disclosure  of  the  finance  charge,  total  of 
payments,  and  payment  schedule. 

►iii."^  If  a  loan  contains  a  rate  or  payment 
cap  that  would  prevent  the  initial  rate  or 
payment,  at  the  time  of  the  first  adjustment, 
from  changing  to  the  rate  determined  by  the 
index  or  formula  at  consvmmiation,  the  effect 
of  that  rate  or  payment  cap  should  be 
reflected  Tn  the  disclosures. 

►iv."^  Because  these  transactions  involve 
irregular  pa3mient  amounts,  an  annual 
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percentage  rate  tolerance  of  Vt  of  1  percent 
applies,  in  accordance  with  §  226.22(a)(3)  of 
the  regulation. 

►v.-^  Examples  of  discounted  variable- 
rate  transactions  include: 

►A.-^  a  30-year  loan  for  SI 00,000  with 
no  prepaid  finance  charges  and  rates 
determined  by  the  Treasury  bill  rate  plus  2 
percent.  Rate  and  payment  adjustments  are 
made  annually.  Although  the  Treasury  bill 
rate  at  the  time  of  consummation  is  10 
percent,  the  creditor  sets  the  interest  rate  for 
one  year  at  9  percent,  instead  of  12  percent 
acconling  to  the  formula.  The  disclosures 
should  reflect  a  composite  annual  percentage 
rate  of  11.63  percent  based  on  9  percent  for 
one  year  and  12  percent  for  29  years. 
Reflecting  those  two  rate  levels,  the  payment 
schedule  should  show  i2  payments  of 
$804.62  and  348  payments  of  $1,025.31.  The 
finance  charge  should  be  $266,463.32  and  the 
total  of  payments  $366,463.32. 

►B.'^  Same  loan  as  above,  except  with  a 
2  percent  rate  cap  on  periodic  adjustments. 
The  disclosures  should  reflect  a  composite 
annual  percentage  rate  of  11.53  percent  based 
on  9  percent  for  the  first  year,  11  percent  for 
the  second  year,  and  12  percent  for  the 
remaining  28  years.  Reflecting  those  three 
rate  levels,  the  payment  schedule  should 
show  12  payments  of  $804.62, 12  payments 
of  $950.09,  and  336  payments  of  $1,024.34. 
The  finance  charge  should  be  $265,234.76 
and  the  total  of  payments  $365,234.76. 

►C'^  Same  loan  as  above,  except  with  a 
7'/^  percent  cap  on  payment  adjustments. 
The  disclosures  should  reflect  a  composite 
annual  percentage  rate  of  11.64  percent, 
based  on  9  percent  for  one  year  and  12 
percent  for  29  years.  Because  of  the  payment 
cap,  five  levels  of  payments  should  be 
reflected.  The  payment  schedule  should 
show  12  payments  of  $804.62, 12  payments 
of  $864.97, 12  payments  of  $929.84, 12 
payments  of  $999.58,  and  312  payments  of 
$1,070.04.  The  finance  charge  should  be 
$277,040.60,  and  the  total  of  payments 
$377,040.60. 

►D.-^  This  paragraph  does  not  apply  to 
variable-rate  loans  in  which  the  initial 
interest  rate  is  set  according  to  the  index  or 
formula  used  for  later  adjustments  but  is  not 
set  at  the  value  of  the  index  or  formula  at 
consummation.  For  example,  if  a  creditor 
commits  to  an  initial  rate  based  on  the 
formula  on  a  date  prior  to  consummation,  but 
the  index  has  moved  during  the  period 
between  that  time  and  consummation,  a 
creditor  should  base  its  disclosures  on  the 
initial  rate. 
***** 

►18.  Pawn  Transactions.  For  a  transaction 
in  which  a  consimier  pledges  or  sells  an  item 
to  a  creditor  in  return  fora  sum  of  money, 
and  retains  the  right  to  redeem  the  item  for 
a  greater  sum  (the  redemption  price)  within 
a  specified  period  of  time: 

i.  The  amount  financed  is  the  initial  sum 
paid  to  the  consumer. 

ii.  The  finance  charge  is  the  difference 
between  the  initial  sum  paid  to  the  consumer 
and  the  redemption  price. 

iii.  The  term  of  the  transaction,  for 
calculating  the  aimual  percentage  rate,  is  the 


specified  period  of  time  agreed  to  by  the 
oeditor  and  the  consumer.'^ 

***** 

7.  In  Supplement  I  to  Part  226,  under 
Section  226.18 — Content  of  Disclosures, 
imder  Paragraph  18(c)(l)(iii).,  a  new 
paragraph  2.  would  be  added  to  read  as 
follows: 


Section  226.18 — Content  of  Disclosures 

***** 

Paragraph  18(c)(l)(iii). 

•         •         •         *         • 

►2.  Creditor-imposed  charges  added  to 
amounts  paid  to  others.  A  creditor  that  offers 
an  item  for  sale  in  both  cash  and  credit 
transactions  sometimes  adds  an  amount 
(often  referred  to  as  an  "upcharge")  to  a  fee 
charged  to  a  consumer  by  a  third  party  for 
a  service  (such  as  for  a  maintenance  or 
service  contract)  that  is  payable  in  an  equal 
amount  in  both  types  of  transactions,  and 
retains  that  amount  At  its  option,  the 
creditor  may  list  the  total  charge  (including 
the  portion  retained  by  it)  as  an  amount  paid 
to  others,  or  it  may  choose  to  reflect  the 
amounts  in  the  manner  in  which  they  were 
actually  paid  to  or  retainedby  the 
appropriate  parties.'^ 
***** 

8.  In  Supplement  I  to  Part  226.  under 
Section  226.20  Subsequent  Disclosure 
Requirements,  under  Paragraph  20(a) 
Refinancings.,  paragraph  3.  would  be 
revised  to  read  as  follows: 


Section  226.20 — Subsequent  Disclosure 
Requirements 

Paragraph  20(a)  Refinancings. 

•        *         •        •        • 

3.  Variable-rate. 

►i.-^  If  a  variable-rate  feature  was 
properly  disclosed  under  the  regulation,  a 
rate  change  in  accord  with  those  disclosures 
is  not  a  refinancing.  ►For  example,  no  new 
disclosures  are  required  when  the  variable- 
rate  feature  is  invoked  on  a  renewable 
balloon-payment  mortgage  that  was 
previously  disclosed  as  a  variable-rate 
transacUon.'^  [For  example,  a  renewable 
balloon-p>ayment  mortgage  that  was  disclosed 
as  a  variable-rate  transaction  is  not  subject  to 
new  disclosure  requirements  when  the 
variable-rate  feature  is  invoked.  However, 
even] 

►ii.  Even'^  if  it  is  not  accomplished  by 
the  cancellation  of  the  old  obligation  and 
substitution  of  a  new  one,  a  new  transaction 
subject  to  new  disclosures  results  if  the 
creditor  either 

►A.-^  Increases  the  rate  based  on  a 
variable-rate  feature  that  was  not  previously 
disclosed,  or 

►B.'^  Adds  a  variable-rate  feature  to  the 
obligation.  ►A  creditor  does  not  add  a 
variable-rate  feature  by  changing  the  index  of 
a  variable-rate  transaction  or  substituting  a 
new  index  for  one  that  no  longer  exists. 

iii.-^  If  either  of  ►the  above^  [these]  two 
events  occur  in  a  transaction  secured  by  a 
principal  dwelling  with  a  term  longer  than 


one  year,  the  disdosures  required  under 
S  226.19(b)  also  must  be  given  at  that  time. 

•      *      •  y  *      « 

9.  In  Supplement  I  to  Part  226,  a  new 
Subpart  B— Special  Rules  for  Certain 
Home  Mortgage  Transactions  would  be 
added  as  follows: 


►Subpart  E — Special  Rules  for  Certain 
Hoiae  Mortgage  Transactiom 

Section  226.31 — General  Rules 

31(c)  Timing  of  disclosure. 
Paragraph  31(c)(1)  Disclosures  for  certain 
closed-end  home  mortgages. 

1.  Furnishing  disclosures.  Disclosures  are 
considered  furnished  when  received  by  the 
consumer. 

2.  Pre-consummation  waiting  period.  A 
creditor  must  furnish  the  special  disclosures 
at  least  three  business  days  prior  to 
consummation.  For  purposes  of  §  226.32, 
"business  day"  means  every  calendar  day 
except  Sundays  and  federal  legal  holidays. 
For  example,  if  disclosures  are  provided  on 
Friday,  consummation  could  occur  any  time 
on  Tuesday,  the  third  business  day  following 
receipt  of  disclosures. 

Paragraph  31(c)(l)(i)  Change  in  terms. 

1.  Redisclosure  required.  Creditors  must 
provide  new  disclosures  if  the  regular 
payment  or  any  other  disclosure  required  by 
§  226.32(c)  becomes  indccurate. 

Paragraph  31(c)(l)(ii)  Telephone 
disclosures. 

1.  Telephone  disclosures.  Disclosures  by 
telephone  must  be  furnished  at  least  three 
calendar  days  prior  to  consummation. 

Paragraph  31(c)(l)(iii)  Consumer's  waiver 
of  waiting  period  before  consummation. 

1 .  Modification  or  wa/vfer  A  consumer  may 
modify  or  waive  the  right  to  the  three-day 
waiting  period  only  after  receiving  the 
disclosures  required  by  §  226.32  and  only  if 
the  circumstances  meet  the  criteria  for 
establishing  a  bona  fide  personal  financial 
emergency  in  §  226.23(e).  Whether  these 
criteria  are  met  are  determined  by  the  fects 
surrounding  individual  situations.  The 
impending  sale  of  the  consumer's  home  at 
foreclosure  is  one  example  of  a  bona  fide 
p)ersonal  financial  emergency.  Each 
consumer  entiUed  to  the  three-day  waiting 
period  must  sign  a  written  statement  for  the 
waiver  to  be  effective. 

Paragraph  31(c)(2)  Disclosures  for  reverse 
mortgages. 

1.  Business  days.  For  purposes  of 
providing  reverse  mortgage  disclosures, 
"business  day"  means  a  day  on  which  the 
creditor's  offices  are  open  to  the  public  for 
carrying  on  substantially  all  of  its  business 
functions. 

2.  Open-end  pleas.  Disclosures  for  Of)en- 
end  reverse  mortgages  must  be  provided 
three  business  days  before  the  first 
transaction  under  the  plan  (see  §  226.5(b)(1)). 

31(d)  Basis  of  disclosures  and  use  of 
estimates. 

1.  Redisclosure.  When  a  disclosure 
required  by  §  226.32  is  based  on  and  labeled 
as  an  estimate  and  becomes  inaccurate  due 
to  a  change  in  terms  that  occurs  before 
consummation,  new  disclosures  must  be 
provided. 
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Section  226.32— Retirements  for  Certain 
Closed-End  Home  Mortgages 

32(aj  Coverage. 
Paragraph  32(aXlH'). 

1.  Application  date.  Ai)  application  is 
deemed  received  wlien  it  reaches  the  creditor 
in  any  of  the  ways  amplications  are  ncvmally 
transmitted.  (See  §  2!26.19(a).)  For  example,  if 
a  borrower  applies  for  a  10-year  loan  on 
September  30  and  tiie  creditor  counterofiiers 
with  a  7-year  loan  o»  October  10,  the  creditor 
must  measure  the  annual  percentage  rate 
against  the  appropri«te  Treasury  security 
yield  as  of  August  1).  An  application 
transmitted  through  an  intermediary  agent  or 
broker  is  received  when  it  reaches  the 
creditcH',  rather  than  when  it  reaches  the 
agent  or  broker. 

2.  When  fjfteentk  r-ot  a  business  day.  If  the 
15th  day  of  die  month  immediately 
preceding  the  application  date  is  not  a 
business  day.  the  creditor  must  use  the  yield 
as  of  the  business  d^  immediately  preceding 
the  ISth. 

3.  Calculating  anitial  percentage  rates  for 
variable-rate  loans  and  discount  loans. 
Creditors  must  use  the  rules  set  out  in  the 
commentary  to  $  22Q.17(c)(l)  in  calculating 
the  annual  percentage  rate  kx  variable-rate 
loans  (assume  the  rate  in  efiect  at  the  time 
of  disclosure  remains  unchanged)  and  for 
discount,  premium,  tnd  stepped-rate 
transactions  (which  must  reflect  composite 
annual  percentage  rstes). 

4.  Treasury  securities.  To  determine  the 
yield  on  a  Treasury  (ecuhty  for  the  annual 
percentage  rate  test,  creditors  may  use  the 
Board's  Selected  Interest  Rates  (statistical 
release  H-15)  or  the  actual  auction  results. 
Treasury  auctions  aic  held  at  regular 
intervals  for  the  different  types  of  securities. 
These  figures  are  published  by  major 
financial  and  metropolitan  newspapers,  and 
are  also  available  from  Federal  Reserve 
Banks.  Creditors  muft  use  the  yield  on  the 
security  that  has  the  nearest  maturity  at 
issuance  to  the  loan's  maturity.  For  example, 
if  a  creditor  must  coti[>are  the  annual 
percentage  rate  to  Tieasury  securities  with 
either  seven-year  or  ten-year  maturities,  the 
annual  percentage  rate  for  an  eight-year  loan 
is  compared  with  securities  that  have  a 
seven-year  maturity:  the  annual  percentage 
rate  for  a  nine-year  Ipan  is  compared  with 
securities  that  have  a  ten-year  maturity.  If  the 
loan  maturity  is  exactly  halfway  between,  the 
aimual  percentage  rqte  is  compared  with  the 
Treasury  security  that  has  the  lower  yield. 
For  example,  if  diie  loan  has  a  maturity  of  20 
years  and  comparable  securities  have 
maturities  of  10  yeaik  with  a  yield  of  6.501 
percent  and  30  years  with  a  yield  of  6.906 
percent,  the  annual  percentage  rate  is 
compared  with  10  percentage  points  over  the 
yield  of  6.501  percent,  the  lower  of  the  two 
yields. 

Paragraph  32laHi\(iil 

1.  Total  loan  amount.  For  purposes  of  the 
"points  and  fees"  teft,  the  total  loan  amount 
is  calculated  by  takitg  the  amount  fmanced, 
as  determined  according  to  §  226.18(b).  and 
deducting  any  cost  listed  in  §  226.32(b)(l)(iii) 
that  is  both  included  as  points  and  fees  under 
§  226.32(bKl)  and  financed  by  the  creditor. 
For  example,  if  a  coitsumer  borrows  $10,000, 
finances  a  $300  fiee  ^r  a  creditor-conducted 


appraisal,  and  pays  S400-in  points  at  closing, 
the  amount  financed  according  to  §  226.18(b) 
is  $9,900  ($10,000  plus  the  $300  appraisal  fee 
that  is  financed  by  the  creditor,  less  $400  in 
prepaid  finance  charges).  The  $300  appraisal 
fee  paid  to  the  creditor  is  added  to  other 
points  and  fees  under  §  226.32(b)(l)(iii).  It  is 
deducted  from  the  amoimt  financed  under 
§  226.18(b)  ($9,900)  to  derive  a  total  loan 
amount  of  $9,600.  If  the  $300  appraisal  fee 
is  paid  in  cash  at  closing,  the  $300  is 
included  in  the  points  and  fees  calculation. 
However,  because  it  is  not  financed  by  the 
creditor,  the  $300  fee  is  not  part  of  the 
amount  financed  under  §  226.18(b)  ($10,000, 
in  this  case).  The  total  ioan  amount  is  $9,600 
(SIO.OOO.  less  $400  in  prepaid  finance 
charges). 

32(b)  Definitions. 

Paraffvph  32(b)(i)(i). 

1.  General.  Items  defined  as  finance 
charges  under  §  226.4(a)  and  226.(4)(b)  are 
included  under  this  paragraph  as  a 
compxinent  of  the  total  "pKiints  and  fees." 
Items  excluded  from  the  finance  charge 
tmder  other  provisions  of  §  226.4  are  not 
included  in  the  calculation  under  this 
paragraph  32(b)(l)(i),  although  the  fee  may  be 
included  in  "points  and  fees"  under 
paragraphs  32(b)(l)(ii)  and  32(b)(l)(iii). 

Paragraph  32(b)(l)(ii). 

1.  Mortgage  broker  fees.  In  determining 
"points  and  fees"  for  purposes  of  this 
section,  compensation  paid  by  a  consumer  to 
a  mortgage  broker  (directly  or  through  the 
creditor  for  delivery  to  the  broker)  is 
included  in  the  calculation  whether  or  not 
the  amount  is  disclosed  as  a  finance  charge. 
Mortgage  broker  fees  that  are  not  paid  by  the 
consimier  are  not  included.  Broker  fees 
already  included  in  the  calculation  as  finance 
charges  under  §  226.32(b)(l)(i)  need  not  be 
counted  again  under  §  226.32(b)(l)(ii). 

2.  Example.  Section  226.32(b)(l)(iii) 
defines  "points  and  fees"  to  include  all  items 
listed  in  §  226.4(c)(7),  other  than  amounts 
held  for  fiiture  payment  of  taxes.  An  item 
listed  in  §  226.4(c)(7)  may  be  excluded  fit>m 
the  "points  and  fees"  calculation,  however, 
if  the  charge  is  reasonable,  the  creditor 
receives  no  direct  or  indirect  compensation 
from  the  charge,  and  the  charge  is  not  paid 

to  an  affiliate  of  the  creditor.  For  example,  a 
reasonable  fee  paid  by  the  consumer  to  an 
independent,  third-party  appraiser  may  be 
excluded  from  the  points  and  fees  calculation 
(assuming  no  compensation  is  paid  to  the 
creditor).  A  fee  paid  by  the  consimier  for  an 
appraisal  performed  by  the  creditor  must  lie 
included  in  the  calculation,  even  though  the 
fee  may  be  excluded  from  the  finance  charge 
if  it  is  bona  fide  and  reasonable  in  amount. 

32(c)  Disclosures. 

1.  Format  The  disclosures  must  be  clear 
and  conspicuous  but  need  not  be  in  any 
particular  t3rpe  size  or  typefece,  nor 
presented  in  any  particular  manner.  For 
example,  the  disclosures  need  not  be  a  part 
of  the  mortgage. 

Paragraph  32(c)(3)  Regular  payment 

1.  General.  The  regular  payment  is  the 
amoimt  due  from  the  borrower  at  regular 
intervals,  such  as  monthly,  bimonthly, 
quarterly,  or  anmially.  There  must  be  at  least 
two  payments,  and  the  payments  must  be  in 
an  amount  and  at  such  intervals  that  they 


fully  amortize  the  amount  owed.  If  the  loan 
has  two  payment  streams,  the  regular 
payment  for  each  must  be  disclosed. 

2.  Discount  and  premium  rates.  In 
disclosing  the  regular  payment,  creditors  may 
rely  on  the  rules  set  forth  in  §  226.18(g).  In 
discounted  or  premium  variable  rate 
transactions  where  the  creditor  sets  the 
initial  interest  rate  and  later  rate  adjustments 
are  determined  by  an  index  or  ibrmula.  the 
creditor  must  disclose  both  the  payment 
based  on  the  discount  or  premium  and  the 
payment  that  will  be  in  effect  thereafter. 
Additional  explanatory  material  which  does 
not  detract  from  the  required  disclosures  may 
accompany  the  disclosed  amounts.  For 
example,  if  a  monthly  payment  is  $250  for 
the  first  six  months  and  then  increases  based 
on  an  index  and  margin,  the  creditor  could 
use  language  such  as  the  following:  "Your 
regular  monthly  payment  will  be  $250  for  six 
months.  After  six  months  your  regular 
monthly  payment  will  be  based  on  an  index 
and  margin,  which  currently  would  make 
your  payment  $350.  Your  actual  payment  at 
that  time  may  be  higher  or  lower." 

Paragraph  32(c)(4)  Variable-rate. 

\.  Calculating  "worst-case"  payment 
example.  Creditors  may  rely  on 'instructions 
in  §  226.19(b)(2)(x)  for  calculating  the 
maximum  jxissible  increases  in  rates  in  the 
shortest  possible  timeframe,  based  on  the 
fece  amount  of  the  note  (not  the  hypothetical 
loan  amount  of  $10,000  required  by 
§  226.19(b)(2)(x)).  The  creditor  must  provide 
a  maximum  payment  for  each  payment 
stream,  where  a  payment  schedule  provides 
for  more  than  one  payment  stream  and  more 
than  one  maximum  payment  amount  is 
possible. 

32(d)  Limitations. 

Paragraph  32(dXJ)(i)  Balloon  payment. 

1.  Regular  periodic  payments.  The 
repayment  schedule  for  a  §  226.32  mortgage 
loan  with  a  term  of  less  than  five  years  must 
fully  amortize  the  outstanding  principal 
balance  through  "regular  periodic 
payments."  A  payment  is  a  "regular  periodic 
payment"  if  it  is  not  more  than  twice  the 
amount  of  other  payments. 

Paragraph  32(d)(2)  Negative  amortization. 

1.  Negative  amortization.  The  prohibition 
against  negative  amortization  in  a  mortgage 
covered  by  §  226.32  does  not  preclude 
increases  in  the  principal  balance  that  result 
from  events  unrelated  to  the  payment 
schedule,  such  as  when  a  consumer  fails  to 
obtain  property  insurance  and  the  creditor 
purchases  and  adds  the  premium  to  the 
consumer's  principal  balance. 

Paragraph  32(d)(4)  Increased  interest  rate. 

1.  Variable-rate  transactions.  The 
limitation  on  interest,  rate  increases  does  not 
apply  to  rate  increases  resulting  from  index 
changes  in  a  variable-rate  transaction,  even  If 
the  increase  occurs  after  defeult  by  the 
consumer. 

Paragraph  32(d)(S)  Rebates. 

1.  Calculation  of  refunds.  The  limitation 
applies  only  to  rehinds  of  interest  and  not  to 
any  other  charges  that  are  considered  finance 
charges  under  §  226.4  (for  example,  points 
and  fiees  paid  at  closing).  The  calculation  of 
the  refund  of  interest  includes  odd-days 
interest,  whether  paid  at  or  after 
consummation. 
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Paragraph  32(dX6)  Prepayment  penalties. 

1.  State  law.  If  using  the  actuarial  method 
defined  by  applicable  state  law  results  in  a 
refund  that  is  greater  than  the  refund 
calculated  by  using  the  method  described  in 
section  933(d)  of  the  Housing  and 
Community  Development  Act  of  1992, 
creditors  must  use  the  state  law  definition  in 
determining  if  a  refund  is  a  prepayment 
penalty  under  §  226.32(d)(6). 

32(d)(7)  Prepayment  penalty  exception. 

Paragraph  32(d)(7Xiu). 

1.  Calculating  debt-to-income  ratio.  "Debt" 
does  not  include  amounts  paid  by  the 
borrower  in  cash  at  dosing  or  amounts  from 
the  loan  proceeds  that  directly  repay  an 
existing  debt.  Creditors  may  consider 
combined  debt-to-income  ratios  for 
transactions  involving  joint  applicants. 

2.  Verification.  Verification  of  employment 
satisfies  the  requirement  for  payment  records 
for  employment  income. 

32(e)  Prohibited  acts  and  practices. 

Paragraph  32(eXl)  Repayment  ability. 

1.  Determining  repayment  ability.  The 
information  provided  to  the  creditor  in 
connection  with  $  226.32(d)(7)  may  be  used 
to  show  that  the  creditor  considered  the 
consumer's  income  and  obligations  before 
extending  the  credit.  Any  exjjected  income 
can  be  considered  by  the  creditor,  except 
equity  income  that  the  consumer  would 
obtain  through  the  foreclosure  of  a  mortgage 
covered  by  §  226.32.  For  example,  a  creditor 
may  use  information  about  income  other  than 
regular  salary  or  wages  such  as  gifts, 
expected  retirement  payments,  or  income 
from  housecleaning  or  childcare.  The 
creditor  also  may  use  unverified  income,  so 
long  as  the  creditor  has  a  reasonable  basis  for 
believing  that  the  income  exists. 

Paragraph  32(e)(2)  Home-Improvement 
Contracts. 

Paragraph  32(e)(2Xi). 

1.  Joint  payees.  If  a  creditor  pays  a 
contractor  with  an  instrument  jointly  payable 
to  the  contractor  and  the  consumer,  the 
instrument  must  name  as  payee  each 
consumer  who  is  primarily  obligated  on  the 
note. 

Paragraph  32(eX3)  Notice  to  Assignee. 

1.  Subsequent  sellers  or  assignors.  Any 
person,  whether  or  not  the  original  creditor, 
that  sells  or  assigns  a  mortgage  subject  to  this 
section  must  furnish  the  notice  of  potential 
liability  to  the  purchaser  or  assignee. 

2.  Format.  While  the  notice  of 
potential  liability  need  not  be  in  any 
particular  format,  the  notice  must  be 
prominent.  Placing  it  on  the  face  of  the 
note,  such  as  with  a  stamp,  is  one  means 
of  satisfying  the  prominence 
requirement. 

Section  226.33— Requireawnts  for  Reverse 
Mortgages 

33(a)  Definition. 

1.  Nonrecourse  transaction.  A  nonrecourse 
reverse  mortgage  transaction  limits  the 
homeowner's  liability  to  the  proceeds  of  the 
sale  of  the  home  (or  any  lesser  amount 
specified  in  the  credit  obligation).  If  a 
transaction  structured  as  a  closed-mid  reverse 
mortgags  transaction  allows  recourse  against 
the  consumer,  and  the  annual  percentage  rate 
or  the  points  and  fees  exceed  those  specified 


under  §  226.32(a)(1),  the  transaction  is 
subject  to  all  the  requirements  of  §  226.32, 
including  the  limitations  concerning  balloon 
payments  and  negative  amortieation. 
Paragraph  33(a)(2). 

1.  Default.  Defeult  is  not  defined  by  the 
regulation,  but  rather  by  the  legal  obligation 
between  the  parties  and  stete  or  other  law. 

2.  Definite  term  or  maturity  date.  To  meet 
the  definition  of  a  reverse  mortgage 
transaction,  a  creditor  cannot  require  any 
principal,  interest,  or  shared  appreciation  or 
equity  to  be  due  and  payable  (other  than  in 
the  case  of  default)  until  after  the  consumer's 
death,  transfer  of  the  dwelling,  or  the 
consumer  ceases  to  occupy  the  dwelling  as 

a  principal  dwelling.  Some  stete  laws  require 
legal  obligations  secured  by  a  mortgage  to 
sp>ecify  a  definite  maturity  date  or  term  of 
ref>ayment  in  the  instrument.  Such  a 
provision  in  an  obligation  does  not  violate 
the  definition  of  a  reverse  mortgage 
transaction  if  the  maturity  date  or  term  or 
repayment  required  by  stete  law  would  in  no 
case  operate  to  cause  maturity  prior  to  the 
occurrence  of  any  of  the  evente  recognized  in 
the  regulation.  For  example,  a  provision  that 
allows  a  reverse  mortgage  loan  to  become  due 
and  payable  only  after  the  consumer's  death, 
transfer,  or  cessation  of  occupancy,  or  after 
a  s{)ecified  term,  but  which  automatically 
extends  the  term  for  consecutive  periods  as 
long  as  none  of  the  other  events  has  occurred 
would  meet  the  definition  of  a  reverse 
mortgage  transaction. 
33(c)  Projected  total  cost  of  credit 
Paragraph  33(cXl)  Costs  to  consumer. 

1.  Costs  and  charges  to  consumer — relation 
to  finance  charge.  All  costs  and  charges  to 
the  consumer  that  are  incurred  in  a  reverse 
mortgage  transaction  are  included  in  the 
projected  totel  cost  of  credit,  and  thus  in  the 
totel  annual  loan  cost  rates,  whether  or  not 
the  cost  or  charge  is  a  finance  charge  under 

§  226.4  of  the  regulation. 

2.  Annuity  costs.  As  part  of  the  credit 
transaction,  some  creditors  require  or  permit 
a  consumer  to  purchase  an  annuity  that 
immediately — or  at  some  future  time — 
supplements  or  replaces  the  creditor's 
payments.  The  amount  paid  by  the  consumer 
for  the  annuity  is  a  cost  to  the  consumer 
under  this  section,  regardless  of  whether  the 
aimuity  is  purchased  through  the  creditor  or 
a  third  party,  or  whether  the  purchase  is 
mandatory  or  voluntary. 

3.  Disposition  costs  excluded.  Disposition 
costs  incurred  in  connection  with  the  sale  or 
transfer  of  the  property  subject  to  the  reverse 
mortgage  are  not  included  in  the  costs  to  the 
consumer  under  this  paragraph.  (However, 
see  the  definition  of  Vain  in  appendix  K  to 
the  regulation  to  determine  the  effect  certain 
disposition  costs  may  have  on  the  total 
annual  loan  cost  rates.) 

Paragraph  33(cX2)  Payments  to  consumer. 

1.  Payments  upon  a  specified  event  The 
projected  totel  cost  of  credit  should  not 
reflect  contingent  payments  in  which  a  credit 
to  the  outstanding  loan  balance  or  a  payment 
to  the  consumer's  estete  is  made  up>on  the 
occurrence  of  an  event  (for  example,  a  "death 
benefit"  payable  if  the  consumer's  death 
occurs  witMn  a  certain  period  of  time).  Thus, 
the  teble  of  totel  aimual  loan  cost  rates 
required  under  S  226.33(b)(2)  would  not 


reflect  such  paymente.  At  its  option, 
however,  a  creditor  may  put  an  asterisk, 
footnote,  or  similar  type  of  notation  in  the 
teble  next  to  the  applicable  total  annual  loan 
cost  rate,  and  stete  in  the  body  of  the  note, 
apart  from  the  table,  the  assumption  upon 
which  the  totel  annual  loan  cost  is  made  and 
any  different  rate  that  would  apply  if  the 
contingent  benefit  were  paid. 

Paragraph  33(cX3)  Additional  creditor 
compensation. 

1.  Shared  appreciation  or  equity.  Any 
shared  appreciation  or  equity  that  the 
creditor  is  entitled  to  receive  pursuant  to  t^e 
legal  obligation  must  be  included  in  the  totel 
cost  of  a  reverse  mortgage  loan.  For  example, 
if  a  creditor  agrees  to  a  reduced  interest  rate 
on  the  transaction  in  exchange  for  a  portion 
of  the  appreciation  or  equitj'  that  may  be 
realized  when  the  dwelling  is  sold,  that 
portion  is  included  in  the  projected  total  cost 
of  credit. 

Paragraph  33(cX4)  Limitations  on 
consumer  liability. 

1.  In  general.  Creditors  must  incKide  any 
limitetion  on  the  consumer's  liability  (such 
as  a  nonrecourse  limit  or  an  equity 
conservation  agreement)  in  the  projected 
totel  cost  of  credit  These  limits  and 
agreements  protect  a  portion  of  the  equity  in 
the  dwelling  for  the  consumer  or  the 
consumer's  estete.  For  example,  the 
following  contractual  provisions  are 
limitetions  on  the  consumer's  liability  that 
must  be  included  in  the  projected  totel  cost 
of  credit: 

i.  A  limit  on  the  consumer's  liability  to  a 
certain  percentage  of  the  projected  value  of 
the  home. 

ii.  A  limit  on  the  consumer's  liability  to  the 
net  proceeds  from  the  sale  of  the  property 
subject  to  the  reverse  mortgage. 

2.  Uniform  assumption  for  "net  proceeds" 
recourse  limitations.  If  the  legal  obligation 
between  the  parties  does  not  specify  a 
percentage  for  the  "net  proceeds"  liability  of 
the  consumer,  for  purposes  of  the  disclosures 
required  by  §  226.33,  a  creditor  must  assume 
that  the  costs  associated  with  selling  the 
property  will  equal  7  percent  of  the  projected 
sale  price  (see  the  definition  of  the  Vain 
symbol  under  appendix  K(b)(6)).-^ 

•         *         •         •         * 

10.  In  Supplement  I  to  Part  226.  a  new 
Appendix  K— Total  Annual  Loan  (k>st 
Rate  Computations  for  Reverse  Mortgage 
Transactions  and  a  new  Appetidix  L — 
Assumed  Loan  Periods  for 
Computations  of  Total  Annual  Loan 
Cost  Rates  would  be  added  to  read  as 
follows: 


^Appendix  K— Total  Annual  Loan  Cost 
Rate  Computations  bar  Reverse  Mortgage 
Transactioas 

1.  General.  The  calculation  of  total  annual 
loan  cost  rates  under  appendix  K  is  based  on 
the  principles  set  and  the  estimation  or 
"iteration"  procedure  used  to  compute 
annual  percentage  rates  under  appendix ). 
Rather  than  restete  this  iteration  process  in 
full,  the  regulation  cross-references  the 
procedures  found  in  appendix ).  In  other    ■ 
aspecte  the  appendix  reflecte  the  special 
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natiue  of  revene  mortgage  transactions. 
Special  definition^  and  instructions  are 
included  where  apfffophate. 

(b)  Instructions  |nd  equations  for  the  total 
aimual  loan  cost  rite. 

(bK5)  Number  of  unit-periods  between  two 
given  dates. 

1.  Assumption  dp  to  when  transaction 
begins.  The  computation  of  the  total  annual 
loan  cost  rate  is  based  on  the  assumption  that 
the  reverse  mortgage  transaction  begins  on 
the  first  day  of  the  month  in  which 
consummation  is  estimated  to  occur. 
Therefore,  fractional  unit-periods  (as  used 
under  appendix  J  ft>r  calculating  annual 
percentage  rates)  a|e  not  used. 

(bM9]  Assumption  for  discretionary  cash 
advances. 

1.  Amount  ofciidit.  Creditors  should 
compute  the  total  ^ual  loan  cost  rates  for 
transactions  involving  discretionary  cash 
advances  by  assuming  that  50  percent  of  the 
initial  amount  of  the  credit  available  unda 
the  transaction  is  advanced  at  closing  or,  in 
an  open-end  transaction,  when  the  consumer 
becomes  obligated  under  the  plan.  (For  the 
purposes  of  this  assumption,  the  initial 
amount  of  the  credit  is  the  principle  loan 
amount  less  any  copts  to  the  consimier  under 
section  226.33(c)(1).) 

IbXlO)  Assumption  for  variable-rate 
reverse  mortgage  tivnsactions. 

1.  Initial  discount  or  premium  rate.  Where 
a  variable-rate  reverse  mortgage  transaction 
includes  an  initial  discount  or  premium  rate, 
the  creditor  shouldl  apply  the  same  rules  for 
calculating  the  total  annual  loan  cost  rate  as 
are  applied  when  calculating  the  annual 
percentage  rate  for  a  loan  with  an  initial 
discount  or  premium  rate  (see  the 
commentary  to  §236. 17(c)). 

(d)  Reverse  mortgage  model  form  and 
sample  form. 

(d)(2)  Sample  for|n. 

1.  General.  The  "tlear  and  conspicuous" 
standard  for  reverse  mortgage  disclosures 
does  not  require  disclosures  to  be  printed  in 
any  particular  type  size.  Disclosures  may  be 
made  on  more  than  one  i>age,  and  use  both 
the  front  and  the  reyerse  sides,  so  long  as  the 
pages  constitute  an  integrated  document. 

Appendix  L— Aani^ed  Loan  Periods  for 
Compotatioiis  of  Tdlal  Aimual  Loan  Cost 
Rates 

1.  General.  The  li|e  expectancy  figiues 
used  in  this  appendix  are  those  found  in  the 
U.S.  Decennial  Life  Tables  for  women,  as 
rounded  to  the  nearest  whole  year  and  as 
published  by  the  U.  S.  Department  of  Health 
and  Human  Services.  The  figures  contained 
in  this  appendix  mijst  be  used  by  creditors 
for  all  consumers  (rten  and  women).  This 
appendix  will  be  revised  periodically  by  the 
Bcnrd  to  incorporatt  revisions  to  the  figures 
made  in  the  Decennial  Tables."^ 

By  order  of  the  Biiard  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority.  Decembet  1  >  1995. 
Jennifer  ).  Jahnaao,  ^ 

Deputy  Secretary  of  the  Board. 
(PR  Doc.  95-29711  filed  12-6-95;  8:45  am] 
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DEPARTMEHT  OF  TRANSPORTATION 

Federal  AvtoVon  Admin  Itration 

14CFRPwt39 
Poekat  No.  •5-ANE-09I 

AlrwortMnaes  Oireclivm;  SwiMnich 
ProfMltorMMiiilaetiiffng  Company  Inc. 
Models  MTfEMM.  M7EIMS.  TSEMe, 
andTSEMISO  Metil  PropeHers 

AQENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemakine 

(NPRM).  ^ 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  Sensenich 
Propeller  Manufacturing  Company  Inc. 
ModelftM76EMM,  M7EMMS.  76EM8. 
and  76^teS()  metal  propellers,  that 
cuflently  restricts  operators  from 
continuously  operating  the  propeller  at 
engine  speeds  from  2,150  to  2,350 
revolutions  per  minute  (RPNf).  This 
action  would  remove  propellers 
installed  on  certain  additional  Textron 
Lycoming  O-360  series  reciprocating 
engines  with  solid  crankshafts  from  this 
requirement,  and  update  the  refierenced 
Sensenich  Propeller  Company  Inc. 
service  bulletin  to  the  latest  revision. 
Reworking  of  all  affiected  propeller 
models  remains  a  requirement  of  the 
proposed  AD,  regardless  of  engine 
installation.  This  proposal  is  prompted 
by  inquiries  concerning  tachometer  red 
arc  restrictions  on  certain  Textron 
Lycoming  O-360  series  reciprocating 
engines  with  solid  crankshafts.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  propeller  blade 
tip  fetigue  failure,  which  can  result  in 
loss  of  control  of  the  aircraft. 
DATES:  Ckinunents  must  be  received  by 
February  5. 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
95-ANE-03, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Sensenich  Propeller  Manufacturing 
Company  Inc.,  519  Airport  Road,  Lititz, 
PA  17543;  telephone  (717)  56&-0435, 
fax  (717)  560-3725.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA.    . 


FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  J.  O'Neill,  Aerospace 
Engineer,  New  York  Aircraft 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate.  10  Fifth  St.. 
Valley  Stream,  NY  11581;  telephone 
(516)  256-7505,  fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION: 


Conments  lavited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-03."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs  ** 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-ANE-03. 12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

Discussion 

On  May  6, 1969,  the  Federal  Aviation 
Administration  (FAA)  issued 
Airworthiness  Directive  (AD)  69-09-03, 
Amendment  39-761  (34  FR  7371,  May 
7, 1969),  applicable  to  Sensenich 
Propeller  Manufactiuing  Company  Inc. 
Models  M76EMM.  M7EMMS.  76EM8, 
and  76EM8S()  metal  propellers. 
Revision  1.  Amendment  39-808  (34  FR 
12563,  August  1, 1969);  and  Revision  2, 
Amendment  39-1102  (35  FR  17030, 
November  5, 1970),  were  subsequently 
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issued.  That  AD  restricts  operators  from 
continuously  operating  the  propeller  at 
engine  speeds  from  2,150  to  2,350 
revolutions  per  minute  (RPM)  and 
requires  reworking  the  propeller  by 
reducing  blade  thickness  and  stiftiess. 
That  action  was  prompted  by  reports  of 
propeller  blade  tip  failures  due  to 
continuous  operation  in  an  RPM  range 
of  relatively  high  vibration  stresses 
aggravated  by  impact-related 
mechanical  damage  such  as  cuts,  nicks, 
and  dents.  That  condition,  if  not 
corrected,  could  result  in  pro]>eUer 
blade  tip  fatigue  failure,  which  can 
result  in  loss  of  control  of  the  aircraft. 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  numerous  inquiries 
from  the  field  concerning  tachometer 
red  arc  restriction^on  certain  Textron 
Lycoming  O-360  series  reciprocating 
engines  with  solid  crankshafts  that  are 
identified  by  suffixes  having  a  digit  "4" 
or  higher  in  the  second  position,  e.g. 
A4AD,  A4M,  etc.  The  FAA  has 
determined  that  these  additional 
engines,  with  solid  crankshafts,  have 
vibration  characteristics  that  closely 
approximate  engines  to  which  the 
current  AD  does  not  apply,  and  can 
therefore  also  be  removed  from  the  AD's 
applicability  and  requirement  for 
tachometer  restriction.  Contrary  to  the 
requirements  of  AD  69-09-03  R2,  this 
AD  would  require  reworking  all  affected 
propellers,  regardless  of  engine 
installation. 

When  propeller  blade  reworking  is 
accomplished,  the  resulting  reduction  in 
blade  thickness  and  stifhiess  reduces 
blade  second  order-first  mode  peak 
resonance  RPM  to  lower  values.  The 
reworked  propeller  (later  adopted  in 
production)  is  marked  with  the  letter 
"K." 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Sensenich 
Propeller  Service  Bulletin  (SB)  No.  R- 
13,  dated  April  11, 1969,  that  describes 
avoiding  continuous  operation  between 
2150  and  2350  RPM;  and  Sensenich 
Propeller  SB  No.  R-14A,  dated 
November  15, 1994,  that  describes 
reworking  the  propeller  by  reducing 
blade  thickness  and  stiffness  in  order  to 
avoid  propeller  blade  tip  failures. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  69-09-03  R2  to  remove  from 
the  AD's  applicability  pro{>ellers 
installed  on  certain  Textron  Lycoming 
O-360  series  reciprocating  engines  with 
solid  crankshafts  that  are  identified  by 
suffixes  having  a  digit  "4"  or  higher  in 
the  second  position,  e.g.  A4A,  A4G,  etc., 
and  from  the  tachometer  restriction,  and 
update  the  referenced  Sensenich 


Propeller  SB  No.  R-14  to  R-14A,  dated 
November  15, 1994. 

There  are  approximately  100 
propellers  of  the  affected  design  that 
may  not  have  been  modified  to  the  "K" 
standard  in  the  worldwide  fleet.  The 
FAA  estimates  that  50  propellers 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  2.5 
workhoius  per  propeller  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $7,500. 
However,  since  this  proposed  rule 
further  restricts  the  applicability  by 
exempting  propellers  installed  on 
certain  Textron  Lycoming  engine 
models  from  the  tachometer  restriction, 
there  is  a  potential  overall  cost  savings 
of  $4,395,000,  if  all  the  affected 
Sensenich  propellers  are  installed  on 
the  newly  exempted  engines. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES  * 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USCl06(g).  40101,  40113, 
44701. 

§39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-1102  (35  PR 
17030,  November  5, 1970),  and  by 
adding  a  new  airworthiness  directive,  to 
read  as  follows: 

Senaenich  Propeller  Maaufacturiog 

Company  Inc.:  Docket  No.  95-ANE-03. 
Revises  AD  6»-09-03,  Amendment  39- 
1102. 

Applicability:  Sensenich  Propeller 
Manufacturing  Company  Inc.  Models 
M76EMM,  M7EMMS,  76EM8,  and  76EM8S() 
metal  prop>ellers.  Paragraphs  (a)  and  (b)  of 
this  airworthiness  directive  (AD)  do  not 
apply  to  those  propellers  installed  on  the 
following  solid  crankshaft  Textron  Lycoming 
O-360  series  reciprocating  engines;  6-360- 
A4A.  -A4D,  -A4G.  -A4J.  -A4K.  -A4M, 
-A4N,  -A4P.  and  -A5AD,  or  additional 
engines  identified  by  suffixes  having  a  digit 
"4"  or  higher  in  the  second  position.  These 
propellers  are  installed  on  but  not  limited  to 
the  following  aircraft:  Piper  PA-28-180.  PA- 
28-181,  American  General  Aircraft  Holding 
Co.  Inc.  (formerly  Gulfstream  American)  AA- 
5  series.  Beech  B23  and  C23,  Cessna  172Q, 
Avions  Pierre  Robin  R-3000/160.  and  aircraft 
modified  under  various  Supplemental  Type 
Certificates  (STC's). 

Note:  This  AD  applies  to  each  propeller 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
proptellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  Federal  Aviation  Administration 
(FAA).  This  approval  may  address  either  no 
action,  if  the  current  configuration  eliminates 
the  unsafe  condition,  or  different  actions  y 

necessary  to  address  the  unsafe  condition 
described  in  this  AD.  Such  a  request  should 
include  an  assessment  of  the  effect  of  the 
changed  configuration  on  the  unsafe 
condition  addressed  by  this  AD.  In  no  case  _ 
does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  propeller 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  propeller  blade  tip  fatigue 
failure,  which  can  result  in  loss  of  control  of 
the  aircraft,  accomplish  the  following: 

(a)  Commencing  with  the  next  flight  after 
the  effective  date  of  this  AD,  do  not  operate 
the  engine  in  continuous  operation  between 
2,150  and  2,350  RPM. 

(b)  Within  the  next  25  hours  time  in 
service  (TIS)  after  the  effective  date  of  this 
AD,  mark  engine  tachometer  with  a  red  arc 
from  215^RPM  to  2350  RPM,  in  accordance 
with  Sensenich  Propeller  Service  Bulletin 
(SB)  No.  R-13,  dated  April  11, 1969. 
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(c)  For  propeUen  witb  500  or  more  total 
hours  T1S,  or  unknoMmTIS  on  the  effective 
date  of  this  AO,  inspect  and  rework  or 
replace,  as  necesaaiy,  vfithtn  the  next  50 
hours  TIS  after  the  efieitive  date  of  this  AO, 
in  accordance  with  Senfeenich  Propeller  SB 
No.  R-14A.  dated  Nov«iber  15, 1994. 

(d)  For  propellers  wifii  less  tlum  500  total 
hours  TIS  on  the  effective  date  of  this  AD, 
inspect,  and  reworic  or  teplace,  as  necessary, 
prior  to  accumulating  S(SO  total  hours  TIS,  in 
accordance  with  Seiueiich  Propeller  SB  No. 
R-14A,  dated  Novemb*  IS.  1994. 

(e)  Mark  with  a  suffi^i  letter  "K"  propellers 
that  have  been  inspected,  reworked,  or 
replaced  in  acccHdancewith  Sensenich 
Propeller  SB  No.  R-14A,  dated  November  IS, 
1994,  and  found  satisfectory.  New 
production  propellers  include  change  "K"  or 
subsequent  changes. 

(f)  An  alternative  metiod  of  compliance  or 
adjustment  of  the  initial  compliance  time 
that  provides  an  acceptable  level  of  safety 
may  be  used  if  approved  by  the  Manager, 
New  Yoric  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  commente  and  then  send  it  to 
the  Manager,  New  York  Aircraft  Certification 
Office. 

Nola;  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(g)  Special  flight  pentiits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  o{)erate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
November  28, 1995. 
layJ.PardM.  J 

Manager,  Engine  and  nopeUer  Dinctorate, 
Aircraft  Certification  Service. 
(FR  Doc.  95-29843  Filod  12-6-95.  8:45  am] 
■LUNQ  COM  4*1ft-13-P 


14CFRPwt39 

[Deeint  No.  9a-CE-6»-ADl 

AlrwortMnMS  DiradivM;  Th*  New 
Piper  AifCfBflf  Inc.  (Fonnefly  Piper 
Aircraft  Corporalior^  Models  PA31, 
PA31-32S.  PA31-3a|0,  PA31P.  PA31T1. 
•TMl  PA31T  Airpiane|s 

AQSICY:  Federal  Aviation 
Administration,  DOT- 
ACTION:  Notice  of  proposed  rulemaking 
(NPlM. 


SMMURY:  This  docuinent  proposes  to 
supersede  Airworthiness  Directive  (AD) 
80-26-05,  which  otfrently  requires  the 
following  on  The  New  Piper  Aircraft, 
Inc.  (Piper)  Models  f  A31,  PA31-325. 
PA31-350.  PA31P,  #A31T1.  and  PA31T 
airplanes:  repetitively  inspecting  the 
main  landing  gear  QifiLG]  inboard  door 


hinges  and  attachment  angles  for  creeks, 
and  replacing  any  cracked  MLG  inboard 
door  hinge  or  attachment  angle.  The 
Federal  Aviation  Administration's 
policy  on  aging  commuter-class  aircraft 
is  to  eliminate  or,  in  certain  instances, 
reduce  the  number  of  certain  repetitive 
short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  The  proposed  action  would 
retain  the  ciurent  repetitive  inspections 
contained  in  AD  80-26-05,  and  would 
require  incorporating  a  MLG  inboard 
door  hinge  and  attachment  angle 
assembly  of  improved  design  (part 
niunber  47529-32)  or  approved  hinges 
and  angles  made  of  steel  as  terminating 
action  ror  the  repetitive  inspection 
requirement.  The  actions  specified  in 
the  proposed  AD  are  intended  to 
prevent  separation  of  the  inboard  MLG 
door  from  the  airplane  caused  by  a 
cracked  inboard  door  hinge  or 
attachment  angle,  which,  if  not  detected 
and  corrected,  could  result  in  the  MLG 
jamming  and  loss  of  control  of  the 
airplane  during  landing  operations. 
DATES:  Conmients  must  be  received  on 
or  before  February  21, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  90-CE-S9- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  relates  to  the 
proposed  AD  may  be  obtained  from  The 
New  Piper  Aircraft,  Inc.,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362:  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  njay  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 


action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may. 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  90-CE-59-AD."  The 
postcard  will  be  date  stamped  and 
retiuiied  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  90-CE-59-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
con»ders  (1)  the  safety  consequences  if 
the  known  problem  is  not  detected 
during  the  inspection;  (2)  the 
probability  of  the  problem  not  being 
detected  during  the  inspection:  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  With  this  policy 
in  mind,  the  FAA  conducted  a  review 
of  existing  AD's  that  apply  to  Piper 
Models  PA31-350  and  PA31T3 
airplanes.  Assisting  the  FAA  in  this 
review  were  (1)  The  New  Piper  Aircraft, 
Inc.;  (2)  the  Regional  Airlines 
Association  (RAA);  and  (3)  several 
operators  of  the  affected  airplanes. 
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From  this  review,  the  FAA  has 
identified  AD  80-26-05,  Amendment 
39-3994,  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
require  a  modification  that  would 
eliminate  the  need  for  short-interval  and 
critical  repetitive  inspections.  AD  80- 
26-05  currently  requires  the  following 
on  Piper  Models  PA31,  PA31-325, 
PA31-350,  PA31P,  PA31T1,  and  PA31T 
airplanes: 

— Repetitively  inspecting  the  main 
landing  gear  (MLG)  inboard  door 
hinges  and  attachment  angles  for 
cracks,  and  replacing  any  cracked 
MLG  inboard  door  hinge  or 
attachment  angle.  Accomplishment  of 
the  inspections  required  by  AD  80- 
26-05  is  in  accordance  with  Piper 
Service  Bulletin  (SB)  No.  682,  dated 
July  24, 1980; and 
— ^Allowing  for  the  provision  of 
installing  inboard  door  hinges  and 
attachment  angles  made  of  steel  as 
terminating  action  for  the  repetitive 
inspections. 

Piper  SB  No.  682,  dated  July  24, 1980, 
references  a  new  improved  door  hinge 
assembly,  part  number  (P/N)  47529-32, 
which,  when  incorporated,  provides 
terminating  action  for  the  repetitive 
inspections  of  the  MLG  inboard  door 
hinge  and  attachment  angles.  Piper  SB 
No.  682  contains  procedures  for 
incorporating  this  new  improved  door 
hinge  assembly. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information  related  to  this 
subject  including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
eliminate  the  repetitive  short-  interval 
inspections  required  by  AD  80-26-05, 
and  to  prevent  separation  of  a  MLG  door 
from  the  airplane  caused  by  a  cracked 
inboard  door  hinge  or  attachment  angle, 
which,  if  not  detected  and  corrected, 
could  result  in  the  MLG  jamming  and 
loss  of  control  of  the  airplane  during 
landing  operations. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  Models  PA31, 
PA31-325,  PA31-350,  PA31P,  PA31T1, 
and  PA31T  airplanes  of  the  same  type 
design,  the  proposed  AD  would 
supersede  AD  80-26-05  with  a  new  AD 
that  would  (1)  retain  the  requirement  of 
repetitively  inspecting  the  MLG  inboard 
door  hinges  and  attachment  angles  for 
cracks,  and  replacing  any  cracked  MLG 
inboard  door  hinge  or  attachment  angle; 
and  (2)  require  incorporating  a  MLG 
inboard  door  hinge  and  attachment 
angle  assembly  of  improved  design  (part 
nimiber  47529-32)  or  FAA-approved 
hinges  and  angles  made  of  steel  as 


terminating  action  for  the  repetitive 
inspection  requirement. 
Accomplishment  of  the  proposed 
inspections  would  be  in  accordance 
with  Piper  SB  No.  682,  dated  July  24, 
1980. 

The  FAA  estimates  that  2,448 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  2  workhours 
per  airplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $1,664  per  airplane 
($416  per  assembly  x4  assemblies  per 
airplane).  Based  on  these  figures,  the 
total  cost  im.pact  of  the  proposed  A.D  on 
U.S.  operators  is  estimated  to  be 
$4,367,232  or  $1,784  per  airplane.  This 
figure  is  based  on  the  assumption  that 
no  affected  airplane  owner/ operator  has 
accomplished  the  proposed 
replacement. 

Piper  has  informed  the  FAA  that 
hinge  assemblies  have  been  distributed 
to  equip  approximately  400  (1,600 
separate  assemblies)  of  the  affected 
airplanes.  Assuming  that  400  of  the 
affected  airplanes  have  four  of  these 
hinge  assemblies  incorporated,  the  cost 
impact  of  the  proposed  AD  upon  U.S. 
ownners  operators  of  the  affected 
airplanes  would  be  reduced  by  $713,600 
from  $4,367,232  to  $3,653,632. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  The  FAA  believes  that  a  large 
number  of  the  remaining  2,048  affected 
airplanes  (2,448  affected  airplanes— 400 
airplanes)  that  would  be  affected  by  the 
proposed  AD  are  operated  in  various 
types  of  air  transportation.  This 
includes  scheduled  passenger  service, 
air  cargo,  and  air  taxi. 

The  proposed  AD  would  allow  800 
hours  time-in-service  (TIS)  after  the 
effective  date  of  the  proposed  AD  before 
mandatory  accomplishment  of  the 
design  modification.  The  average 
utilization  of  the  fleet  for  those 
airplanes  in  air  transportation  is 
between  25  to  40  hours  TIS  p>er  week. 
Based  on  these  figiu«s,  operators  of 
commuter-class  airplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  proposed  modification 
within  5  to  8  months  after  the  proposed 
AD  would  become  effective.  For  private 
owners,  who  typically  operate  between 
100  to  200  hours  TIS  per  year,  this 
would  allow  4  to  8  years  before  the 
proposed  modification  would  be 
mandatory. 

The  FAA  established  the  800  hours 
TIS  replacement  compliance  time  based 
on  its  engineering  evaluation  of  the 


problem.  Among  the  issues  examined  in 
this  engineering  evaluation  were 
analysis  of  service  difficulty  reports,  the 
difficulty  level  of  the  inspection,  and 
how  critical  the  situation  would  be  if 
cracks  occiured  in  the  subject  area 
despite  accomplishment  of  the 
repetitive  inspections. 

Usually,  the  FAA  establishes  the 
mandatory  design  modification 
compliance  time  on  AD's  affecting  aging 
commuter-class  airplanes  upon  the 
accumulation  of  a  certain  number  of 
hours  TIS  on  the  airplane.  For  this 
action,  the  FAA  is  proposing  to  mandate 
the  modification  for  all  operators 
"within  the  next  800  hours  TIS  after  the 
effective  date  of  this  AD."  The  total  TIS 
levels  of  the  airplane  fleet  vary  trom 
under  1,000  hours  TIS  to  over  5,000 
hours  TIS,  and  annual  accumulation 
rates  vary  from  50  hours  TIS  to  over 
1,000  hours  TIS.  Establishing  a  long- 
term  set  compliance  time  of  hours  TIS 
accumulated  on  Piper  Models  PA31, 
PA31-325,  PA31-350,  PA31P,  PA31T1. 
and  PA31T  airplanes  (such  as  5,000 
hours  TIS)  would  impose  an  undue 
burden  on  the  manufacturer  of  having  to 
maintain  a  supply  of  replacement  parts 
for  the  entire  fleet  when  many  airplanes 
in  the  fleet  may  never  reach  this 
compliance  time. 

Instead,  the  FAA  believes  that  Piper 
should  maintain  parts  for  several  years; 
in  this  case  about  8  years  to  allow  low- 
usage  airplanes  time  to  accumulate  the 
800  hours  after  the  effective  date  of  the 
AD.  The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  rule 
provides  the  level  of  safety  required  for 
commuter  air  service  while  still 
minimizing  the  impact  on  the  private 
airplane  owners  of  Piper  Models  PA31, 
PA31-325,  PA31-350,  PA31P,  PA31T1. 
and  PA31T  airplanes. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on -the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR.  11034,  February  26,  1979);  and  (3) 
if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
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Regulatwy  Flexibility  Act.  A  copy  of  the 
draft  regulatory  evaluation  prepared  for 
this  action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADOAESSES. 

List  of  Subjects  in  1^  CFR  Part  39 

Air  transportation,!  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^vant  to  the 
authority  delegated  tb  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39}  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthoritjr:  49  USC  106(g),  40101, 40113, 
44701. 

{39.13    [AmwtdMq 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 


80-26-05,  Amendment  39-  3994,  and  by 
adding  a  new  AD  to  read  as  follows: 

The  New  Piper  Aircraft,  Inc.  (fimneriy  Piper 
Aircraft  CorporatioB):  Docket  No.  90- 
CE-59-AD.  Supersedes  AD  80-26-05, 
Amendment  39-3994. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category,  that  are  not  equipped  with  Piper 
part  number  (P/N)  47529-32  door  hinge 
assemblies  or  FAA-approved  inboard  door 
hinges  and  attachment  angles  made  of  steel 
at  ail  four  hinge  assembly  locations: 


Models 

Serial  Nos. 

PA31  and  PA31-325  .. 

31-2  through  31- 

8012077. 
31-6001  through  31- 

8052168. 
31P-3  through  31 P- 

7730012. 
31T-7804001  through 

311-8004040 
31T-7400002  through 

31T-8020076. 

PA31-350  ,.„ 

PA31P  „ i 

-1 ~ " - " • 

PA-31T1  „ 

t- 

PA-31T 

•• — ~ 

Note  1:  This  AD  apples  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  beep  modified, ^tered,  or 
repaired  so  that  the  peiformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  r^uest  approval  for  an 
alternative  method  of  cpmpliance  in 
accordance  with  paragmph  (gl  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efCect  of  the  modification,  alteration,  or 
rep>air  on  the  unsafe  cooditioa  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actioos  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unles^  already 
accomplished. 

To  prevent  separatioS  of  a  main  landing 
gear  (Mli^)  door  from  the  airplane  caused  by 
a  cracked  inboard  door  hinge  or  attachment 
angle,  which,  if  not  detected  and  corrected, 
could  result  in  the  MLQ  jamming  and  loss  of 
control  of  the  airplane  during  landing 
operations,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  Effective  date  of  this 
AD,  unless  already  accomplished 
(compliance  with  AD  90-26-05).  and 
thereafter  at  intervals  not  to  exceed  100  hours 
TIS  until  the  modification  required  by 
paragraph  (c)  or  (d)  of  4iis  AD  is 
incorporated,  inspect  (using  dye  penetrant 
methods)  the  MLG  inboard  door  hinges  and 
attachment  angles  for  cracks.  Accomplish  the 
inspections  in  accordance  with  the 
INSTRUCTIONS  sectiai  of  Piper  Service 
Bulletin  No.  682.  dated  |uly  24, 1980. 

(b)  The  initial  dye  p^etrant  inspection 
type  must  be  utilized  for  all  future  repetitive 
inspections.  Dye  penetrant  inspection  types 
consist  of  Type  i:  fluorescent;  Type  II:  non- 


fluorescent  or  visible  dye;  and  Type  III:  dual 
sensitivity. 

(c)  If  cracks  are  found  dfuing  any  of  the 
inspections  required  in  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  incorporate  a  Piper 
P/N  47529-32  MLG  inboard  door  hinge  and 
attachment  angle  assembly  or  install  FAA- 
approved  hinges  and  angles  made  of  steel. 

(d)  Within  the  next  800  hours  TIS  after  the 
effective  date  of  this  AD,  unless  already 
accomplished  as  required  by  paragraph  (c)  of 
this  AD,  incorporate  a  Piper  P/N  47529-32 
MLG  inboard  door  hinge  and  attachment 
angle  assembly  or  install  FAA-approved 
hinges  and  angles  made  of  steel  in  all  four 
hinge  assembly  locations. 

(e)  Incorporating  a  Piper  P/N  47529-32 
MLG  inboard  door  hinge  and  attachment 
angle  assembly  or  installing  FAA-approved 
hinges  and  angles  made  of  steel  in  all  four 
assembly  locations  as  required  by  paragraphs 
(c)  and  (d)  of  this  AD  is  considered 
terminating  action  for  the  repetitive 
inspection  requirement  of  tUs  AD. 

(t)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Oertification  Office  (AGO),  Gampus  Building, 
1701  Columbia  Avenue,  suite  2-160,  College 
Park.  Georgia  30337-2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

Note  3:  Alternative  methods  of  compliance 
approved  in  accordance  with  AD,80-26-05 
(superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

(h)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  The  New  Piper 
Aircraft,  Inc.,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(i)  This  amendment  supersedes  AD  80-26- 
05,  Amendment  39-3994. 

Issued  in  Kansas  City,  Missouri,  on 
December  1, 1995. 
John  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  95-29858  Filed  12-6-95;  8:45  am) 
BILUNG  COOE  4»10-13-U 


14  CFR  Part  39 

[Docket  No.  90-CE-«2-AO] 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  (Formerly  Piper 
Aircraft  Corporation)  PA31.  PA31P. 
and  PA31T  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 
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SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
88-05-05,  which  ciurently  requires  the 
following  on  certain  The  New  Piper 
Aircraft,  Inc.  (Piper)  PA31,  PA31P,  and 
PA31T  series  airplanes:  repetitively 
inspecting  both  the  left  and  right  main 
landing  gear  (MLG)  forward  sidebrace, 
and  replacing  any  cracked  MLG  forward 
sidebrace.  The  Federal  Aviation 
Administration's  policy  on  aging 
commuter-class  aircraft  is  to  eliminate 
or,  in  certain  instances,  reduce  the 
number  of  certain  repetitive  short- 
interval  inspections  when  improved 
parts  or  modifications  are  available.  The 
proposed  action  would  retain  the 
ourent  repetitive  inspections  contained 
in  AD  88-05-05,  and  would  require 
incorporating  both  a  left  and  right  MLG 
forwud  sidebrace  of  improved  design  as 
terminating  action  for  the  repetitive 
inspection  requirement.  The  actions 
specified  in  the  proposed  AD  are 
intended  to  prevent  the  MLG  from 
retracting  because  of  a  cracked  MLG 
forward  side  brace,  which,  if  not 
detected  and  corrected,  could  result  in 
gear  collapse  and  loss  of  control  of  the 
airplane  during  landing  operations. 
DATES:  Comments  must  be  received  on 
or  before  February  22, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  90-CE-62- 
AD,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missoiuri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  relates  to  the 
proposed  AD  may  be  obtained  from  The 
New  Piper  Aircraft,  Inc.,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marah,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 


commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  Ught  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  90-CE-62-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  90-CE-62-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  if 
the  known  problem  is  not  detected 
during  the  inspection;  (2)  the 
probability  of  the  problem  not  being 
detected  during  the  inspection;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  poUcy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  With  this  policy 
in  mind,  the  FAA  conducted  a  review 
of  existing  AD's  that  apply  to  Piper 
Models  PA31-350  and  PA31T3 
airplanes.  Assisting  the  FAA  in  this 
review  were  (1)  The  New  Piper  Aircraft, 
Inc.;  (2)  the  Regional  AirUnes 


Association  (RAA);  and  (3)  several 
operators  of  the  affected  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  88-05-05,  Amendment 
39-5861,  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
require  a  modification  that  would 
eliminate  the  need  for  short-interval  and 
critical  repetitive  inspections.  AD  88- 
05-05  currently  requires  the  following 
on  certain  Piper  PA31,  PA31P,  and 
PA31T  series  airplanes: 

— Repetitively  inspecting  both  the  left 
and  right  main  landing  gear  (MLG) 
forward  sidebrace  for  cracks,  and 
replacing  any  cracked  MLG  forward 
sidebrace  stud.  Accomplishment  of 
the  inspections  required  by  AD  88- 
05-05  is  in  accordance  with  Piper 
Service  Bulletin  (SB)  No.  845A,  dated 
October  9, 1987;  and 

— Allowing  for  the  provision  of 
replacing  both  the  left  and  right  MLG 
forward  sidebrace  with  a  part  of 
improved  design,  part  number  (P/N) 
85165-02  (left)  and  85165-03  (right) 
or  P/N  85166-02  (left)  and  85166-03 
(right),  as  applicable.  This  installation 
is  accomplished  in  accordance  with 
the  applicable  maintenance  manual. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  ail 
available  information  related  to  this 
subject  including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
eliminate  the  repetitive  short-interval 
inspections  required  by  AD  88-05-05, 
and  to  prevent  the  MLG  from  retracting 
because  of  a  cracked  MLG  forward  side 
brace,  which,  if  not  detected  and 
corrected,  could  result  in  gear  collapse 
and  loss  of  control  of  the  airplane 
during  landing  operations. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  PA31,  PA31P, 
and  PA31T  series  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
supersede  AD  88-05-05  with  a  new  AD 
that  would  (1)  retain  the  requirement  of 
repetitively  inspecting  both  the  left  and 
right  MLG  forward  sidebrace  for  cracks, 
and  replacing  any  cracked  MLG  forward 
sidebrace;  and  (2)  require  replacing  both 
the  left  and  right  MLG  forward 
sidebrace  with  a  part  of  improved 
design,  part  number  (P/N)  85165-02 
(left)  and  85165-03  (right)  or  P/N 
85166-02  (left)  and  85166-03  (right),  as 
applicable,  as  terminating  action  for  the 
repetitive  insi}ections.  Accomplishment 
of  the  proposed  inspections  would  be  in 
accordance  with  Piper  SB  No.  845A, 
doted  October  9, 1987.  The  improved 
MLG  forward  sidebrace  instal4ations 
would  be  accompUshed  in  accordance 
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with  the  ap^cable  riiaintenance 
manual. 

The  FAA  estimated  that  2,384 
airplanes  in  the  U.S.  ^stry  would  be 
affected  by  the  proposed  AD.  that  it 
would  take  approximately  8  workhours 
per  airplane  to  accoiapUsh  the  proposed 
replacement,  and  tha^  the  average  labor 
rate  is  approximately!  $60  an  hour.  Parts 
cost  approximately  Si  ,000  per  airplane 
(2  MLG  forward  sidebraces  per  airplane 
at  approximately  $500  per  sidebrace). 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  replacement  on 
U.S.  operators  is  esti|nated  to  be 
$3,528,320  or  $1,480  per  airplane.  This 
figure  is  based  on  the  assumption  that 
no  affected  airplane  ( iwner/operator  has 
accomplished  the  proposed 
replacement. 

Piper  has  informed  the  FAA  that  parts 
have  been  distributed  to  owners/ 
operators  to  equip  2,123  of  the  affected 
airplanes  (4.246  MLCJ  forward 
sidebraces  of  improved  design). 
Assuming  that  each  set  of  parts  has  been 
installed  on  an  affect  airplane,  the 
cost  impact  of  the  proposed  replacement 
upon  U.S.  owners  operators  of  the 
affected  airplanes  would  be  reduced  by 
$3,142,040  from  $3,328,320  to  $386,280. 

The  intent  of  the  PAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
wiUiout  adversely  iripacting  private 
operators.  The  FAA  believes  that  a  large 
number  of  the  remaining  261  affected 
airplanes  (2,384  affected  airplanes — 
2.123  airplanes  with.a  set  of  parts 
distributed)  that  wo^ld  be  affected  by 
the  proposed  AD  are  operated  in  various 
types  of  air  transportation.  This 
includes  scheduled  passenger  service, 
air  cargo,  and  air  ta^d- 

The  proposed  AD  Would  allow  1,200 
hours  time-in-service  (TIS)  after  the 
effective  date  of  the  proposed  AD  before 
mandatory  accompl^hment  of  the 
design  modification.1  The  average 
utilization  of  the  fleet  for  those 
airplanes  in  air  transportation  is 
between  25  to  40  ho^rs  TIS  per  week. 
Based  on  these  figui^,  operators  of 
commuter-class  airplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  proposed  modification 
within  7  to  12  months  after  the 
proposed  AD  wouldj  become  effective. 
1 


For  private  owners,  who  typically 
operate  between  100  to  200  hours  TIS 
per  year,  this  would  allow  6  to  12  years 
before  the  proposed  replacement  woiild 
be  mandatory. 

The  FAA  established  the  1,200  hours 
TIS  replacement  comphance  time  based 
on  its  engineering  evaluation  of  the 
problem.  Among  the  issues  examined 
during  this  engineering  evaluation  were 
analysis  of  service  difficulty  reports,  the 
difficuhy  level  of  the  inspection,  and 
how  critical  the  situation  would  be  if    '' 
cracks  occurred  in  the  subject  area 
despite  accomplishment  of  the 
repetitive  inspections. 

Usvinlly,  the  FAA  establishes  the 
mandatory  design  modification 
compliance  time  on  AD's  affecting  aging 
commuter-class  airplanes  upon  the 
accimiulation  of  a  certain  niunber  of 
hours  TIS  on  the  airplane.  For  this 
action,  the  FAA  is  proposing  to  mandate 
the  modification  for  all  operators 
"within  the  next  1,200  hours  TIS  after 
the  effective  date  of  this  AD."  The  total 
TIS  levels  of  the  airplane  fleet  vary  from 
under  1,000  hours  TIS  to  over  5,000 
hours  TIS,  and  annual  accvunulation 
rates  vary  from  50  hours  TIS  to  over 
1,000  hours  TIS.  Establishing  a  long- 
term  set  compliance  time  of  hours  TIS 
accumulated  on  Piper  PA31,  PA31P, 
and  PA31T  series  airplanes  (such  as 
5,000  hours  TIS)  would  impose  an 
;  undue  burden  on  the  manufacturer  of 
having  to  maintain  a  supply  of 
replacement  parts  for  the  entire  fleet 
when  many  airplanes  in  the  fleet  may 
never  reach  this  compliance  Ume. 

Instead,  the  FAA  beheves  that  Piper 
should  maintain  parts  for  several  years; 
in  this  case  about  12  years  to  allow  low- 
usage  airplanes  time  to  accumulate  the 
1.200  hours  TIS  after  the  effective  date 
of  the  AD.  The  FAA  has  determined  that 
the  compUance  time  of  the  proposed 
rule  provides  the  level  ofsafety  required 
for  commuter  air  service  while  still 
minimizing  the  impact  on  the  private 
airplane  owners  of  Piper  PA31.  PA31P. 
and  PA31T  series  airplanes. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44' 
FR.  11034,  February  26, 1979);  and  (3) 
if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  nimiber  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
draft  regulatory  evaluation  prepared  for 
this  action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Pnqposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTMINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101. 40113. 
44701. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
88-05-05.  Amendment  39-5861.  and  by 
adding  a  new  AD  to  read  as  follows: 

The  New  Piper  Aircraft,  Inc.  (formerly  Piper 
Aircraft  Corporation):  Docket  No.  90- 
CE-62-AD.  Supersedes  AD  8&-05-05, 
Amendment  39-5861. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category,  that  do  not  have  left  and  right  main 
landing  gear  (MLG)  forward  sidebraces  of 
improved  design  installed,  part  number  (P/N) 
85165-02  (left)  and  85165-03  (right)  or  P/N 
85166-02  (left)  and  85166-03  (right). 


Models 


Serial  Nos. 


PA31.PA31-300.  and 

PA31-350  

PA31P ~ 


PA31-325 


31-2  through  SI- 
SSI  201 9- 

31-5001  through  31- 
8553002. 

31P-2  through  SIP-' 
7730012. 
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Models 

Serial  Nos. 

PA31P-350 _ 

31P-8414001  through 

31P-841405C. 

PA31 T 

31T-7400002  through 
31T-8120104. 

PA31T1 

31T-7804001  through 
31T-8304003  and 

31 T-11 04004 

through  31 T- 

1104017, 

PA31 T2 „ 

31 T-81 66001  through 
31 T-81 66076  and 

31 T-1 166001 

through  31 T- 

1166006. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  MLG  from  retracting 
because  of  a  cracked  MLG  forward  side  brace, 
which,  if  not  detected  and  corrected,  could 
result  in  gear  collapse  and  loss  of  control  of 
the  airplane  during  landing  operations, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  unless  already  accomplished 
(compliance  with  AD  88-05-05),  and 
thereafter  at  intervals  not  to  exceed  100  hours 
TIS  until  the  modification  required  by 
paragraph  (c)  or  (d)  of  this  AD  is 
incorporated,  insp>ect  (using  dye  penetrant 
methods)  both  the  left  and  right  MLG 
sidebrace  for  cracks.  Accomplish  the 
inspections  in  accordance  with  the 
INSTRUCTIONS  section  of  Piper  Service 
Bulletin  No.  84SA,  dated  October  9, 1987. 

(b)  The  initial  dye  penetrant  inspection 
type  must  be  utilized  for  all  future  repetitive 
inspections.  Dye  penetrant  inspection  type^ 
consist  of  Type  I:  fluorescent;  Type  II:  non- 
fluorescent  or  visible  dye;  and  Type  III:  dual 
sensitivity. 

(c)  If  cracks  are  found  during  any  of  the 
inspections  required  in  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  replace  the 
cracked  MLG  sidebrace  with  a  part  of 
improved  design,  P/N  85165-02  (left)  or 
85165-03  (right)  or  P/N  85166-02  (left)  or 
85166-03  (right),  as  applicable.  Accomplish 
this  replacement  in  accordance  with  the 
applicable  maintenance  manual. 

(d)  Within  the  next  1,200  hours  TIS  after 
the  effective  date  of  this  AD,  unless  already 
accomplished  as  required  by  paragraph  (c)  of 


this  AD,  replace  both  the  left  and  right  MLG 
side  brace  with  parts  of  improved  design,  P/ 
N  85165-02  (left)  and  85165-03  (right)  or  P/ 
N  85166-02  (left)  and  85166-03  (right),  as 
applicable.  Accomplish  these  replacements 
in  accordance  with  the  applicable 
maintenance  manual. 

(e)  Installing  both  the  left  and  right  MLG 
side  brace  with  parts  of  improved  design,  P/ 
N  85165-02  (left)  and  85165-03  (right)  or  P/ 
N  85166-02  (left)  and  85166-03  (right),  as 
applicable,  as  required  by  paragraph  (d)  of 
this  AD  is  considered  terminating  action  for 
the  repetitive  inspection  requirement  of  this 
AD. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regijlations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification  Offlce 
(ACO),  Campus  Building,  1701  Columbia 
Avenue,  suite  2-160,  College  Park,  Georgia 
30337-2748.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Note  3:  Alternative  methods  of  compliance 
approved  in  aocordance  with  AO  88-05-05 
(superseded  by  this  AD)  are  not  considered 
approved  for  this  AD. 

(h)  All  persons  affiected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  The  New  Piper 
Aircraft,  Inc.,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E  12th  Street,  Kansas  City,  Missouri 
64106. 

(i)  This  amendment  supersedes  AD  88-05- 
05,  Amendment  39-5861. 


Issued  in  Kansas  Qty,  Missouri,  on 
December  1, 1995. 

Jvhn  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  95-29859  Filed  12-6-95;  8:45  am) 

MLUNO  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  90-CE-63-AD] 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  (Formerly  Piper 
Aircraft  Corporation)  Models  PA31, 
PA31-300.  PA31-325,  and  PA31-350 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
80-14-06,  which  currently  requires  the 
following  on  The  New  Piper  Aircraft, 
Inc.  (Piper)  Models  PA31,  PA31-300, 
PA31-325,  and  PA31-350  airplanes: 
repetitively  inspfteting  the  outboard  flap 
tracks,  wing  rib  flanges,  and  the  rear 
spar  web  at  Wing  Station  (WS)  147.5  on 
each  wing,  and  modifying  the  area  at 
WS  147.5  on  both  wings  if  any  cracks 
are  foimd  as  terminating  action  for  the 
repetitive  inspection  requirement.  The 
Federal  Aviation  Administration's 
policy  on  aging  commuter-class  aircraft 
is  to  eliminate  or,  in  certain  instances, 
reduce  the  number  of  certain  repetitive 
short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  The  proposed  action  would 
retain  the  current  repetitive  inspections 
contained  in  AD  80-14-06,  and  would 
require  modifying  the  area  at  WS  147.5 
on  both  wings  as  terminating  action  for 
the  repetitive  inspections.  The  actions 
specified  in  the  proposed  AD  are 
intended  to  prevent  structural  failure 
under  certain  load  conditions  caused  by 
cracked  areas  at  WS  147.5,  which,  if  not 
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detected  and  corrected,  could  result  in 
loss  of  control  of  the  Airplane. 
DATES:  Conunents  must  be  received  on 
or  before  February  23, 1996. 
ADORESaes:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Doctet  No.  90-CE-63- 
AD.  Room  1558,  601 1 12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  relates  to  the 
proposed  AD  may  be  obtained  from  The 
New  Piper  Aircraft.  Inc..  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960.  This  information  also 
may  be  examined  at  t)te  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  mFORMAyiON  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Parii,  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsiinile  (404)  305- 
7348.        • 


SUPPlfaDfTARV  I 


Comments  Invited 


(TXM: 


Interested  i>ersons  ire  invited  to 
participate  in  the  mating  of  the 
propoeed  rule  by  subtnitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comimimications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  labove.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  i 

Comments  are  speqifically  invited  on 
the  overall  regulatory,  economic, 
mvironmental,  and  energy  aspects  of 
the  proposed  rule.  AB  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishikig  the  FAA  to 
acknowledge  receipt  jof  their  comments 
submitted  hi  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  90-CE-6$-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  90-CE-63-AD.  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  imnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  if 
the  known  problem  is  not  detected 
during  the  inspection;  (2)  the 
probability  of  the  problem  not  being 
detected  during  the  inspection;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibiUty  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

Hiese  factors  have  led  the  FAA  to 
estabhsh  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  With  this  policy 
in  mind,  the  FAA  conducted  a  review 
of  existing  AD's  that  apply  to  Piper 
Models  PA31-350  and  PA31T3 
airplanes.  Assisting  the  FAA  in  this 
review  were  (1)  The  New  Piper  Aircraft. 
Inc.;  (2)  the  Regional  Airlines 
Association  (RAA);  and  (3)  several 
operators  of  the  afiiacted  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  80-14-06,  Amendment 
39-3805,  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
require  a  modification  that  would 
eliminate  the  need  for  short-interval  and 
critical  repetitive  inspections.  AD  80- 
14-06  currently  requires  the  following 
on  Piper  Models  PA31,  PA31-300, 
PA31-325,  and  PA31-350  airplanes: 
— Repetitively  inspecting  the  outboard 
flap  tracks,  wing  rib  flanges,  and  the 
rear  spar  web  at  Wing  Station  (WS) 
147.5  on  each  wing  and  modifying  the 
area  at  WS  147.5  on  both  wings  if  any 
cracks  are  found  as  terminating  action 
for  the  repetitive  inspection 
reauirement;  and 
— Allowing  for  the  provision  of 
modifying  the  area  at  WS  147.5  on 
both  wings  as  terminating  action  for 
the  repetitive  inspection  requirement. 
Piper  Service  Bulletin  (SB)  No.  647A, 
dated  November  24, 1980,  references  Kit 
763  986,  which,  when  incorporated, 
provides  a  modification  of  the  area  at 


WS  147.5  on  both  wings  that  would 
eliminate  the  need  for  the  repetitive 
inspection  requirement  of  AD  80-14-06. 
Kit  763  986  also  contains  procedures  for 
incorporating  this  modification. 

Ba^  on  its  aging  commuter-class 
aircraft  polu:y  and  after  revievtnng  all 
available  imormation  related  to  this 
subject  including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
eliminate  the  repetitive  short-  interval 
inspections  required  by  AD  80-14-06, 
and  to  prevent  structural  failure  under 
certain  load  conditions  caused  by 
cracked  areas  at  WS  147.5,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  Models  PA31, 
PA31-300,  PA31-325,  and  PA31-350 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  80- 
14-06  with  a  new  AD  that  would  (1) 
retain  the  requirement  of  repetitively 
inspecting  the  outboard  flap  track,  wing 
rib  flanges,  and  the  rear  wing  web  at  WS 
147.5,  and,  if  any  cracks  are  found, 
modifying  the  area  of  WS  147.5  by 
incorporating  Piper  Kit- 763  986  as 
terminating  action  for  the  repetitive 
inspection  requirement;  and  (2)  require 
incorporating  Piper  Kit  763  986  at  a 
specified  hours  TIS  time-period  for 
airplanes  where  no  cracks  were  found 
during  the  inspections  as  terminating 
action  for  the  repetitive  inspection 
requirement.  Accomplishment  of  the 
proposed  modification  would  be  in 
accordance  with  the  instructions 
included  with  Piper  Kit  763  986,  as 
referenced  in  Piper  SB  No.  647A,  dated 
November  24, 1980. 

The  FAA  estimates  that  2,906 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  30  worichours 
per  airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $468  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  modification  on 
U.S.  operators  is  estimated  to  be 
$6,590,808  or  $2,268  per  airplane. 

Piper  has  informed  the  FAA  that  parts 
have  been  distributed  to  enough 
owners/operators  to  equip  234  of  the 
ejected  airplanes.  Assuming  that  each 
set  of  parts  has  been  installed  on  an 
affected  airplane,  the  cost  impact  of  the 
proposed  AD  upon  U.S.  owners 
operators  of  the  affected  airplanes 
would  be  reduced  by  $530,712  from 
$6,590,808  to  $6,060,096. 

Ilie  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
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airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  The  FAA  believes  that  a  large 
number  of  the  remaining  2,672  afiiscted 
airplanes  (2,906  airplanes — 234  sets  of 
parts  distributed)  that  would  be  affected 
by  the  proposed  AD  are  operated  in 
various  types  of  air  transportation.  This 
includes  scheduled  passenger  service, 
air  cargo,  and  air  taxi. 

The  proposed  AD  would  allow  1,000 
hours  time-in-  service  (TIS)  after  the 
effective  date  of  the  proposed  AD  before 
mandatory  accompUshment  of  the 
design  modification.  The  average 
utilization  of  the  fleet  for  those 
airplanes  in  air  transportation  is 
between  25  to  40  hours  TIS  per  week. 
Based  on  these  figures,  operators  of 
commuter-class  airplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  proposed  modification 
within  6  to  10  months  after  the 
proposed  AD  would  become  effective. 
For  private  owners,  who  typically 
operate  between  100  to  200  hours  TIS 
per  year,  this  would  allow  5  to  10  years 
before  the  proposed  modification  would 
be  mandatory. 

The  FAA  established  the  1,000  hours 
TIS  modification  compliance  time  based 
on  its  engineering  evaluation  of  the 
problem.  Among  the  issues  examined 
during  this  engineering  evaluation  were 
analysis  of  service  difficulty  reports,  the 
difficulty  level  of  the  inspection,  and 
how  critical  the  situation  would  be  if 
cracks  occurred  in  the  subject  area 
despite  accomplishment  of  the 
repetitive  inspections. 

Usually,  the  FAA  establishes  the 
mandatory  design  modification 
compliance  time  on  AD's  affecting  aging 
commuter-class  airplanes  upon  the 
accumulation  of  a  certain  number  of 
hours  TIS  on  the  airplane.  For  this 
action,  the  FAA  is  proposing  to  mandate 
the  modification  for  all  operators 


"within  the  next  1,000  hours  TIS  after 
the  effective  date  of  this  AD."  The  total 
TIS  levels  of  the  airplane  fleet  varies 
from  under  1,000  hours  TIS  to  over 
5,000  hours  TIS,  and  annual 
accumulation  rates  vary  frt>m  50  hours 
TIS  to  over  1,000  hours  TIS. 
Establishing  a  long-term  set  compliance 
time  of  hours  TIS  accumulated  on  a 
Piper  Model  PA31,  PA31-300,  PA31- 
325,  or  PA3 1-350  airplane  (such  as 
5,000  hours  TIS)  would  impose  an 
imdue  burden  on  the  manufacturer  of 
having  to  maintain  a  supply  of 
replacement  parts  for  the  entire  fleet 
when  many  airplanes  in  the  fleet  may 
never  reach  this  compliance  time. 

Instead,  the  FAA  believes  that  Piper 
should  maintain  parts  for  several  years; 
in  this  case  about  10  years  to  allow  low- 
usage  airplanes  time  to  accumulate  the 
"1,000  hours  after  the  effective  date  of 
the  AD."  The  FAA  has  determined  that 
the  compUance  time  of  the  proposed 
rule  provides  the  level  of  safety  required 
for  commuter  air  service  while  still 
minimizing  the  impact  on  the  private 
airplane  owners  of  Piper  Models  PA31, 
PA31-300,  PA31-325,  and  PA31-350 
airplanes. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106[g].  40101, 40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
80-14-06,  Amendment  39-3805,  and  by 
adding  a  new  AD  to  read  as  follows: 
The  New  Piper  Aircraft,  Inc.  (formerly  Piper 

Aircraft  Corporation):  Docket  No.  90- 
CE-63-AD.  Supersedes  AD  80-14-06, 
Araendment  39-3805. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category,  that  do  not  have  Piper  Kit  763  986 
incorpferated  in  the  area  of  Wing  Station  (WS) 
147.5: 


Models 

Serial  rtos. 

PA31  and  PA31-'300 ~ 

31-2  through  31- 

PA31-325  - ~ 

8012010. 
31-7512006  througti 

PA31-350  " 

31-8012010. 
31-5001  ttiroughSI- 

8052025. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has. been 
modifled,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  Ap.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 


request  should  include  an  assessment  of  the 
e^t  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Cbmp/iance;  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  structural  failure  under  certain 
load  conditions  caused  by  cracked  areas  at 


WS  147.5,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control  of 
the  airplane,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service 

(TIS)  after  the  effective  date  of  this  AD. 
unless  already  accomplished' (compliance 
with  AD  80-14-06),  and  thereafter  at  ^ 

intervals  not  to  exceed  100  hours  TIS  until 
the  modification  required  by  paragraph  (b)  or 
(c)  of  this  AD  is  incorporated,  inspect  the 
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outboard  flap  tracks,  wiig  rib  flanges,  and 
the  rear  spar  web  on  bo(fa  wings  in  the  area 
/     of  WS  147.5  by  accomplishing  the  following: 
i         (1)  Lower  the  flaps  to  40  degrees. 
;  (2)  Inspect  the  attachment  of  the  flap  track 

^      rib  to  the  rear  spar  on  the  inboard  and 
outboard  sides  of  the  flap  track  using  10- 
power  magnification. 
.  (3)  Remove  the  rectaqgular  access  plate 
from  the  bottom  wing  skin.  The  rectaogular 
access  plate  is  located  fit>rward  of  the  wing 
spar  at  WS  153. 

(4)  Inspect  the  WS  147.5  rib  attachment 
angle  using  ID-power  magnification. 

Not*  2:  The  100-hour  TIS  repetitive 
inspection  interval  was  established  to 
coincide  with  regularly  ischeduled 
maintenance. 

(bl  If  cracks  are  foun(|  during  any  of  the 
inspections  required  in  paragraph  (a)  of  this 
AO,  prior  to  further  flight,  incorporate  Piper 
Kit  763  986  in  accordance  with  the 
instructions  included  Mith  this  kit,  as 
refsrenced  in  Piper  Service  Bulletin  (SB)  No. 
647 A.  dated  November  24. 1980. 

(c)  Within  the  next  1.000  hours  TIS  after 
the  efisctive  date  of  this  AD.  unless  already 
accomplished  as  required  by  paragraph  (b)  of 
this  AO,  incorporate  Pifer  Kit  763  986  in  the 
area  of  WS  147.5.  Accofiplish  this  action  in 
accordance  %vith  the  initnictions  included 
with  this  kit,  as  referenced  in  Piper  SB  No. 
647 A,  dated  November  24, 1980. 

(d)  Incorporating  Pip«r  iCt  763  986  as 
required  by  paragraphs  (b)  and  (c)  of  this  AO 
is  considered  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AO. 

(e)  Special  flight  penpits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  melbod  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification  Office 
(AGO),  Campus  Buildiqg,  1701  Columbia 
Avenue,  suite  2-160,  College  Park,  Georgia 
30337-2748.  The  request  shall  be  forwarded 
through  an  appropriate  TAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  AGO. 

Nola  3:  Information  d^nceming  the 
existence  of  af^roved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlaata  AGO. 

Nola  4:  Alternative  methods  of  compliance 
approved  in  accordanca  with  AD  80-14-06 
(superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

(g)  All  persons  afliected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  The  New  Piper 
Airaaft,  Inc,  2926  Pip«r  Drive,  Vero  Beach, 
Florida  32960;  or  may  fxamine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel.  Room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

(h)  This  amendment  supersedes  AO  80- 
14-06,  Amendment  39^3805. 


Issued  in  Kansas  Qty.  Missouri,  on 
December  1, 1995. 
John  R.  Coloajr. 

Acting  Manager,  ^naU  Airplane  Diiectorate, 
Aircraft  Certification  Service. 

[FR  Doc  95-29860  Filed  12-6-95;  8:45  am] 
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14  CFR  Part  71 

[Alrapaca  Ooctot  No.  W-AWP-42] 

Propoaad  Ainawdmairt  of  Claaa  E 
Airspace;  Ptioanix,  AZ 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Phoenix,  AZ  to  provide  additional 
controlled  airspace  for  aircraft  arriving 
at  Phoenix  Sky  Harbor  bitemational 
Airport.  The  intended  effect  of  this 
proposal  is  to  improve  service  to  the 
users  and  reduce  controller  workload. 
DATES:  Comments  must  be  received  on 
or  before  January  8, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch, 
AWP-530  Docket  No.  95-AWP-42.  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California,  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace,  Specialist, 
System  Management  Branch,  AWP-530, 
i^  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  CaHfomia  90261, 
telephone  (310)  725-6533. 

SUPPt^EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposal  rulemaking 
by  submitting  such  written  data,  views, 
are  arguments  as  they  may  desire. 
Comments  that  provide  the  foctual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  smedfically  invited  on  the  overall 
reguutory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communicati(H)s  should  idmitify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Coonmenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWP-42."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
conadered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  both  before  and  after 
their  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  t^in  a  copy  of  Uiis 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Manasement  Branch,  P.O.  Box  92007^ 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  mtist 
identify  the  notice  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futtire 
NPRM's  should  also  request  a  copy  of 
Advisory  Qrcular  No.  11-2 A,  which 
describm  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regtilations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Phoenix,  AZ.  The  intended  effect  of  this 
proposal  is  to  provide  additional 
controlled  airspace  for  aircraft  arriving 
at  Phoenix'Sky  Harbor  International 
Airport,  Phoenix,  AZ.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  fiY)m  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Oder  7400.9C  dated  August  17, 1995, 
and  effective  September  16. 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Ordwr. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  not  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposal  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  pari  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113. 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

{71.1    [Amended] 

2.  The  incorporation  by  referraice  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragpjph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  AZ  E5  Phoeidx  Sky  Hailwr 
Intematioiial  Airpert,  AZ  [Revised] 

Phoenix  Sky  Harbor  International  Airport, 
Phoenix,  AZ 

(Lat.  33'*26'10"  N,  long.  112"00'34"  W) 
Williams  Gateway  Airport,  AZ 

(Ut.  33''18'28"  N,  long.  111»39'19"  W) 
Luke  AFB,  AZ 

(UL  33*32'06"  N,  long.  111'22'59"  W) 

That  airspace  extending  upward  from  700 
feet  above  Uie  surface  wi^n  a  17.4-mile 
radius  of  Luke  AFB  and  within  a  17.4-mile 
radius  of  Williams  Gateway  Airport  and 
t^thin  2  parallel  tangent  lines  connecting  the 
two  17.4-mile  radius  circles,  and  that 
airspace  northwest  of  Phoenix  Sky  Harbor 


International  Airport  bounded  by  a  line 
beginning  at  lat.  33°59'00"  N.  long. 
112''38'03"  W;  to  lat  33''49'24"  N,  long. 
112''25'34"  W,  thence  counterclockwise  via 
the  17.4-mile  radius  of  Luke  AFB  to  lat. 
33"'42'00"  N.  long.  112''40'00"  W;  to  lat 
33»44'00 "  N,  long.  112''45'03"  W;  to  lat 
33'55'00"  N.  long.  112»45'03"  W,  to  the  point 
of  beginning.  That  airspace  extending 
upward  from  1 ,200  feet  above  the  surface 
bounded  by  a  line  beginning  at  lat  34°10'00" 
N.  long.  112'39'03"  W;  to  lat  34''10'00"  N, 
long.  lll''30'03"  W;  to  lat  34''00'00"  N,  long. 
110'52'02"  W;  to  lat  32'33'00"  N,  long. 
110''52'02"  W;  to  lat,  32''33'00"  N.  long. 
112''00'02"  W;  to  lat  32''51'00"  N.  long. 
112*37'03"  W:  to  lat.  32''51'00"  N.  long. 
113'00'03"  W;  to  lat  33°19'00"  N,  long. 
113''00'03"  W;  to  lat.  33»19'00"  N,  long. 
113"10'03"  W;  to  lat.  34''00'00 "  N,  long., 
113''10'03"  W;  to  lat  34'>00'00"  N.  long. 
112»52'03"  W,  thence  to  the  point  of 
beginning.  That  airspace  extending  upward 
from  5,500  feet  MSL  west  of  Phoenix  Sky 
Harbor  International  Airport  bounded  on  the 
north  by  the  south  edge  of  V-16,  on  the  east 
by  the  west  boundary  of  the  1,200  foot 
portion  of  the  Class  E  airspace  area;  on  the 
south  by  the  north  edge  of  V-66  and  on  the 
west  by  long.  114''00'03"  W,  excluding  that 
airspace  within  Restricted  Areas  R-2308A, 
R-2308B.  R-2308C,  and  R-2307.  That 
airspace  extending  upward  from  7,000  MSL 
bounded  on  the  north  by  lat  34"'00'00"  N.  on 
the  east  by  long.  113''10'03"  W;  on  the  south 
by  the  north  edge  of  V-16  and  on  the  west 
by  long.  114»00'03"  W.  That  airspace 
extending  upward  from  9,500  feet  MSL 
bounded  on  the  north  by  the  south  edge  of 
V-12,  on  the  east  by  the  west  edge  of  V-327, 
on  the  south  and  southeast  by  the  north  and 
northwest  boundary  of  the  1,200  foot  portion 
of  the  Class  E  airspace  area,  and  on  the 
southwest  by  a  line  extending  from  lat. 
34°08'48"  N,  long.  112''40'37"  W.  to  the  point 
of  intersection  on  long.  113°10'03"  W,  and  on 
the  south  edge  of  V-12.  That  airspace 
extending  upward  from  10,500  feet  MSb 
bounded  on  the  north  by  the  south  edge  of 
V-1 2/264,  on  the  southeast  by  the  northwest 
edge  of  V-567  and  on  the  west  by  the  east 
edge  of  V-327.  That  airspace  extending 
upward  from  10,500  feet  MSL  bounded  on 
the  northwest  by  the  southeast  edge  of  V- 
567,  on  the  southeast  by  the  northwest  edge 
of  V-95  and  on  the  south  by  the  north 
boundary  of  the  1,200  foot  portion  of  the 
Qass  E  airspace  area. 
•        •         •        •        • 

Issued  in  Los  Angeles,  California,  on 
November  27, 1995. 
Harvey  R.  Riebel, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region . 
(FR  Doc.  95-29871  Filed  12-6-95;  8:45  am) 
MUJNQ  COOK  4t10-1»-M 


SOaAL  SECURITY  ADMINISTRATION 
20  CFR  Part  404 

[Regulation  No.  4] 

RIN  0960-AE21 

When  You  Are  A  Full-Time  Elementary 
Or  Secondary  School  Student 

AGENCY:  Social  Security  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  revise  our  rule 
on  full-time  elementary  or  secondary 
school  students  to  include  students 
enrolled  in  home  schooling  or 
independent  study  programs  authorized 
by  State  or  local  law,  e.g.,  political 
subdivision,  tribal  government,  or  the 
District  of  Columbia,  The  current  rule 
covers  only  students  in  traditional 
institutional  educational  settings; 
however,  many  States  (or  other 
jurisdictions)  provide  for  home 
schooling  and  independent  study 
programs  considered  equivalent  to 
traditional  schools.  We  also  propose  to 
clearly  show  that  nonpayment 
provisions  apply  to  certain  prisoners 
and  certain  other  inmates  of  publicly 
funded  institutions  who  otherwise 
would  meet  student  benefit 
requirements.  In  addition,  we  propose 
to  remove  outdated  rules  on  student 
benefits  relating  to  months  before 
August  1982. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  February  5, 1996. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Sectuity,  P.O. 
Box  1585,  Baltimore,  MD  21235,  sent  by 
telefax  to  (411))  966-2830.  sent  by  E-mail 
to  "regulations@ssa.gov",  or  delivered 
to  the  Division  of  Regulations  and 
Rulings,  Social  Security  Administration, 
3-B-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  between  8:00  A.M.  and  4:30  P.M. 
on  regular  business  days.  Comments 
may  be  inspected  during  these  same       ^ 
hoiu^  by  making  arrangements  with  the 
contact  person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Bridgewater,  Legal  Assistant, 
Division  of  R^ulations  and  Rulings, 
Social  Security  Administration,  6401 
'  Secvuity  Boulevard,  Baltimore,  MD 
21235,  (410)  965-3298  for  information 
about  these  rules.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  niunber,  1-800-/72- 
1213. 
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'MFORMATION 


SUPPLBIBfTAfiY 

Background 

The  Social  Securiiy  Amendments  of 
1965.  Public  Law  89-97,  section  306, 
defined  a  full-time  student  as  "an 
individual  who  is  iii  full-time  * 

attendance  as  a  studbnt  at  an 
educational  institution."  An 
"educational  institu^on"  was  defined  as 
"(i)  a  school  or  coUe^  or  university 
operated  or  directly  isupported  by  the 
United  States,  or  by  iany  State  or  local 
government  or  political  subdivision 
Uiereof,  or  (ii)  a  school  or  college  or 
university  which  has  been  approved  by 
a  State  or  accredited  by  a  State- 
recognized  or  natioQally-recognized 
accrediting  agency  or  body,  or  (iii)  a 
non-accredited  schopl  or  college  or 
university  whose  credits  are  accepted, 
on  transfer,  by  not  less  than  three 
institutions  which  a^  so  accredited  * 
*    * . "  This  definition  of  an  educational 
instituticm  was  chosen  by  Congress,  as 
explained  in  the  Senate  report,  "to 
esteblish  that  the  institution  the  child 
attends  is  a  bona  fidb  school."  (See  S. 
Rep.  No.  404.  89th  Cong.,  1st  Sess.. 
reprinted  in  1965  U*S.  Code  Cong.  & 
Admin.  News  1943,  2036-37.) 

The  Senate  report  also  stated:  "The 
committee  believes  that  a  child  over  age^ 
18  who  is  attending;  school  full-time  is 
dependent  just  as  a  child  under  18  or  a 
disabled  older  child  is  dependent,  and 
that  it  is  not  realistic  to  stop  such  a 
child's  benefit  at  age  18."  Ibid.  We 
imderstand  this  to  mean  that  the 
committee  believed  that  full-time 
students  attending  dlass  are  less  likely 
to  be  able  to  suppon  themselves  through 
employment  than  aje  part-time  or 
correspondence  students. 

The  Omnibus  Budget  Reconciliation 
Act  of  1981,  Public  Law  97-35.  section 
2210,  replaced  the  term  "educational 
institution"  and  its  definition  with  the 
requirement  that  th^  student  be  in  full- 
time  attendance  at  an  "elementary  or 
secondary  school,"  which  is  defined  as 
a  "school  which  provides  elementary  or 
secondary  educatiop,  respectively,  as 
determined  under  the  law  of  the  State 
or  other  iurisdictio4  in  which  it  is 
located."  (See  section  202(d)(7)(C)(i)  of 
the  Social  Seoirity  Act  (the  Act)  as 
amended.)  The  piupose  of  this 
amendment  was  to  eliminate  child's 
insurance  benefits  in  the  case  of 
children  age  18  or  older  who  attend 
postsecondary  schqols.  Section  2210 
also  eliminated  child's  insurance 
benefits  for  children  in  elementary  or 
secondary  school  ajter  they  attained  age 
19.  (See  S.  Rep.  No,  139,  97th  Cong.,  1st 
Sess.  427.  reprinted  in  1981  U.S.  Code 
Cong.  &  Admin.  News  396,  693.) 


Present  Policy 

Child's  insurance  benefits  under 
sections  202(d)(6)  and  (7)  of  the  Act 
usually  terminate  when  the  child  attains 
age  18.  However,  there  is  an  exception 
that  allows  for  continuation  of 
entitlement  to  child's  benefits  for 
persons  age  18  until  attainment  of  age 
19  who  are  full-time  elementary  or 
secondary  school  students. 

Section  202(d)(7)(A)  of  the  Act 
defines  a  full-time  elementary  or 
secondary  school  student  as  "an 
individual  who  is  in  full-time 
attendance  as  a  student  at  an  elementary 
or  secondary  school,  as  determined  by 


regulations  prescribed  by  him)  in  the 
h^t  of  the  standards  and  practices  of 
the  schools  involved  *    *     *." 

Section  404.367  of  oui  current  regulations 
states,  in  pertinent  part: 

*  *  *  You  are  a  full-time  elementary  or 
secondary  school  student  if  you  meet  all  the 
following  conditions: 

(a)  You  attend  a  school  which  provides 
elementary  or  secondary  education, 
respectively,  as  determined  under  the  law  of 
the  State  or  other  jurisdiction  in  which  it  is 
located; 

(b)  You  are  in  full-time  attendance  in  a  day 
or  evening  noncorrespondence  course  of  at 
least  13  weeks  duration  and  are  carrying  a 
subject  load  which  is  considered  full-time  for 
day  students  under  the  institution's 
standards  and  practices.  Additionally,  your 
scheduled  attendance  must  be  at  the  rate  of 
at  least  20  hours  per  week  unless  we  find 
that: 

(1)  The  school  attended  does  not  schedule 
at  least  20  hours  per  week  and  going  to  that 
particular  school  is  your  only  reasonable 
alternative;  or 

(2)  Your  medical  condition  prevents  you 
from  having  scheduled  attendance  of  at  least 
20  hours  per  week.  To  prove  that  your 
medical  condition  prevents  you  from 
scheduling  20  hours  per  week,  we  may 
request  that  you  provide  appropriate  medical 
evidence  or  a  statement  from  the  school. 

Propoaed  Policy 

Current  regulations  do  not  provide 
guidance  on  alternative  education 
programs  covered  under  the  laws  of  the 
State  (or  other  jurisdiction]  in  which  a 
student  resides.  Before  the  development 
of  such  programs,  our  policy  had  been 
in  keeping  with  the  traditional 
definition  of  educational  institutions. 
Such  traditional  institutional-type 
schools  include  pubUc,  private,  and 
religious  schools.  Except  for  the  two 
specific  exceptions  noted  in  the 
regulations,  we  also  consistenUy  have 
required  that  the  student  be  scheduled 
to  attend  school  for  at  least  20  hours  per 
week  to  be  considered  a  full-time 
student. 

Because  most  States  (or  other 
jurisdictions)  have  begun  providing  for 


education  based  on  alternative 
education  methods,  we  evaluated  cases 
involving  home  schooling  or 
independent  study  programs  on  an 
individual  basis,  this  evaluation  has 
provided  sufficient  information  to 
formulate  these  proposed  regulations. 

Many  States  or  otner  jurisdictions 
have  laws  recognizing  home  schooling. 
Home  schooling  is  an  educational 
program  in  which  the  student  is 
generally  taught  within  the  home  by  a 
parent/teacher.  The  State  or  other 
jurisdiction  specifies  the  reqiiirements 
that  must  be  met  and  the  procedures 
that  must  be  followed  in  these 
situations.  There  must  be  a  parent  or 
other  home  school  teacher  participating 
in  the  home  school  instruction.  This 
participation  may  be  in  the  form  of 
actual  instruction,  answering  questions, 
administering  tests,  keeping  attendance 
records,  etc.  The  student  must  be 
carrying  a  course  load  that  is  considered 
full-time  using  the  same  standards  and 
practices  used  for  full-time  day  students 
in  the  traditional  setting,  as  determined 
under  the  law  of  the  State  or  other 
jurisdiction  in  which  the  student 
resides. 

The  child's  home  schooling  teacher 
must  submit  evidence  that  legal 
requirements  for  home  schooling  are 
met.  Depending  on  these  requirements, 
this  evidence  might  include  a  copy  of 
the  certificate  of  intent  that  is  filed  with 
the  local  school  or  school  district, 
documentation  that  State-mandated 
tests  were  taken,  a  list  of  the  courses 
being  taught,  and  a  copy  of  the 
attendance  log  or  chart. 

Also,  some  States  or  other 
jurisdictions  authorize  the  governing 
board  of  a  school  district  or  a  county 
office  of  education  to  offer  independent 
study  to  meet  the  educational  needs  of 
pupils  in  accordance  with  certain 
requirements.  An  independent  study 
course  could  (but  need  not)  include 
instruction  in  the  student's  home  or 
elsewhere  outside  the  classroom.  The 
study  program  is  conducted  in 
accordance  with  written  policies  and 
rules.  It  is  coordinated,  evaluated,  and 
under  the  supervision  of  an  employee  of 
the  school  district  or  county  office  of 
education  who  has  been  certified  to  act 
as  a  home  teacher.  Independent  study 
programs  which  involve  instruction  and 
supervision  by  a  teacher  employed  by 
the  school  (or  local  school  district) 
include  written  agreements  for  each 
independent  study  student  specifying, 
among  other  things,  the  duration  of  the 
agreement  and  a  statement  of  the 
number  of  course  credits  to  be  earoed  by 
the  pupil  upon  completion.  The  effect  of 
the  written  agreement  is  to  extend  the 
educational  setting  beyond  the 


traditional  classroom.  It  is  a  situation 
similar  to  those  students  who  are  in 
school-approved  work-study  programs 
that  extend  the  educational  setting. 

We  therefore  propose  to  revise 
§  404.367  to  include  students  enrolled 
in  home  schooling  or  independent  study 
programs  authorized  by  State  (or  other 
jurisdiction)  laws.  The  student  must  be 
carrying  a  course  load  considered  to  be 
full-time  under  the  standards  and 
practices  used  for  day  students  who  are 
in  full-time  attendance  at  traditional 
educational  institutions.  Students  in 
these  types  of  situations  include  a  wide 
range  of  individuals.  For  example,  home 
schooling  students  may  be  in  that 
situation  for  religious  reasons  or 
because  the  parents  do  not  agree  with 
the  local  school  curriculum. 

Students  in  independent  study 
programs  may  include  those  individuals 
who  cannot  take  advantage  of  the 
traditional  school  setting,  such  as  hard- 
to-keep-in-school  students  (unable  to 
adjust  or  delinquents),  single  mothers, 
or  expectant  mothers.  All  students — 
those  in  traditional  programs  and  those 
in  alternative  programs — who  work  are 
subject  to  the  annual  earnings  test. 

A  home  schooUng  program  must  meet 
the  requirements  set  forth  by  the  State 
(or  other  jurisdiction).  An  independent 
study  program  organized  in  accordance 
with  the  State  (or  other  jurisdiction) 
requirements  must  be  coordinated, 
evaluated  and  supervised  by  an 
employee  of  the  school  district  or 
county  office  of  education  and  must 
comply  with  the  policies  of  the  school 
district  or  coimty  office  of  education.  To 
be  entitled  to  child's  insurance  benefits 
as  a  student,  an  individual  enrolled  in 
either  type  of  program  must  meet  both 
the  Federal  and  the  State  (or  other 
jurisdiction)  full-time  attendance  (FTA) 
requirements. 

When  determining  FTA,  the  home 
schooling  teacher  will  be  the  certifying 
school  official  for  FTA  purposes.  In 
independent  study  situations,  the 
school  teacher/official  supervising  the 
performance  of  the  student  under  the 
written  agreement  between  the  school 
and  the  student  will  be  the  certifying 
official  for  FTA. 

When  determining  the  number  of 
hours  spent  in  school  attendance  for  an 
approved  independent  study  program, 
we  will  combine  the  number  of  agreed 
upon  hours  spent  in  independent  study 
*with  the  number  of  hours  in  actual 
school  attendance.  The  course  load 
must  be  equivalent  to  that  of  a  student 
in  the  school's  full-time  day  program. 

We  will  continue  to  exclude  from 
eUgibility  those  individuals  who  are 
enrolled  solely  in  correspondence 
courses.  We  do  not  believe  that  such 


courses  satisfy  the  definition  of  an 
elementary  or  secondary  school  in  the 
Act,  and  usually  they  would  not  meet 
State  (or  other  jurisdiction) 
requirements. 

We  also  propose  to  revise  §  404.367  to 
clearly  show  that  section  202(x)  of  the 
Act,  regarding  nonpayment  of  benefits 
to  certain  prisoners  and  certain  other 
inmates  of  publicly  funded  institutions, 
applies  to  those  individuals  who 
otherwise  meet  student  benefit 
requirements.  Section  202(x)  is 
applicable  to  those  who  otherwise 
would  qualify  for  benefits  under  section 
202(d)(7)(A)  of  the  Act. 

Further,  we  propose  to  remove 
§  404.369  since  it  applies  only  to  child's 
benefits  for  full-time  students  for 
months  before  August  1982.  This 
section  has  not  been  appUcable  for  over 
10  years  and  there  is  no  longer  a  need 
to  retain  it.  Sections  that  refer  to 
§404.369  (i.e.,  §§404.350-404.353)  will 
be  revised  to  remove  such  references. 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  ^e  Federal  Bulletin  Board 
(FBB)  at  9:00  A.M.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  proposed  rule  does 
not  meet  the  criteria  for  a  significant 
regulatory  action  imder  Executive  Order 
12866.  Thus,  it  was  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  it  affects  only  individuals. 
Therefore,  a  regulatory  fiexibility 
analysis  as  provided  in  Public  ^w  96- 
354,  the  Regulatory  Flexibifity  Act.  is 
not  required. 

Paperwork  Reduction  Act 

This  proposed  rule  imposes  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance;  96.004 
Social  Security —  Survivors  Insurance) 


List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age.  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements,  Social  security. 

Dated:  November  27, 1995. 
Shirley  S.  Outer, 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subpart  D  of  part  404  of 
chapter  ID  of  title  20  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 

Sut>part  D— [Amended] 

1.  The  authority  citation  for  subpart  D 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202,  203  (a)  and  (b), 
205(a),  216,  223,  225,  228(aHe).  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
402,  403  (a)  and  (b).  405(a).  416, 423, 425. 
428(a)-(e),  and  902(a)(5)). 

2.  Section  404.350  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

S  404.350    Who  Is  entttlad  to  chlM'a 
benaflta. 

(a)*  *  • 
V    (5)  You  are  under  age  18;  you  are  18 
years  old  or  older  and  have  a  disability 
that  began  before  you  became  22  yeare 
old;  or  you  are  18  years  or  older  and 
qualify  for  benefits  as  a  full-time  student 
as  described  in  §  404.367. 
***** 

3.  Section  404.351  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§404.351    Who  may  be  raentitted  to  child's 
beneflta. 

•  •        •        *        * 

(a)  The  first  month  in  which  you 
qualify  as  a  full-time  student.  (See 
§404.367.) 

•  •        *        •        • 

4.  Section  404.352  is  amended  by 
revising  the  fourth  sentence  of 
paragraph  (b)(1)  to  read  as  follows: 

S  404.352   When  chiM'a  banents  begin  and 
end. 

•  •        •        *        • 

(b)*  *  • 

(1)*  •  *  If  you  become  18  years  old 
and  you  qualify  as  a  full-time  student 
who  is  not  disabled,  your  entitlement 
ends  with  the  last  month  you  are  a  full- 
time  student  or,  if  earlier,  the  month 
before  the  month  you  become  age  19. 
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5.  Section  404.353  ik  amended  by 
revising  the  second  s^^tence  of 
paragraph  (a)  to  read  fs  follows: 

S  404.353    Child's  bMMin  amounts. 

(a)  •  *  *  The  amount  of  your 
monthly  benefit  may  change  as 
explained  in  §  404.3( 


30J. 


6.  Section  404.367  Is  amended  by 
revising  the  first  sentence  of  the 
introductory  text;  revising  paragraphs 
(a)  and  (b);  redesignating  paragraphs  (c), 
(d).  and  (e)  as  paragraphs  (d),  (e),  and  (f), 
respectively:  adding  paragraph  (c);  and, 
revising  paragraph  (f)jto  read  as  follows: 

{404.397   WhanyoualBa'iull-linM 
atomentary  or  ssconds^y  school  studsnr. 

You  may  be  eligible  for  child's 
benefits  if  you  are  a  f)|ll-time  elementary 
or  secondary  school  student.  *  *  * 

(a)  You  attend  a  school  which 
provides  elementary  ©r  secondary 
education  as  determited  under  the  law 
of  the  State  or  other  pirisdiction  in 
which  it  is  located.  P^icipation  in  the 
following  programs  also  meets  the 
requirements  of  this  oaragraph: 

(1)  You  are  instrudjed  in  elementary 
or  secondary  education  at  home  in 
accordance  with  a  heme  school  law  of 
the  State  or  other  jiuTJsdiction  in  which 
you  reside;  or  , 

(2)  You  are  in  an  iddependent  study 
elementary  or  secondary  education 
program  in  accordance  with  the  law  of 
the  State  or  other  jurisdiction  in  which 
you  reside  which  is  administered  by  the 
local  school  or  school  district/ 
jurisdiction; 

(b)  You  are  in  full-<ime  attendance  in 
a  day  or  evening  noncorrespondence 
course  of  at  least  13  ^eeks  duration  and 
you  are  carrying  a  subject  load  which  is 
considered  full-time  for  day  students 
under  the  institution's  standards  and 
practices.  If  you  are  ih  a  home  schooling 
program  as  described  in  paragraph  (a)(1) 
of  this  section,  you  rtust  be  carrying  a 
subject  load  which  \i  considered  full- 
time  for  day  students  under  standards 
and  practices  set  by  ^e  State  or  other 
jurisdiction  in  which  you  reside; 

(c)  To  be  considered  in  full-time 
attendance,  your  schieduled  attendance 
must  be  at  the  rate  o|  at  least  20  hours 
per  week  unless  oneiof  the  exceptions 
in  paragraph  (c)(1)  or  (c)(2)  of  this 
section  applies.  If  yqu  are  in  an 
independent  study  program  as 
described  in  paragraph  (a)(2)  of  this 
section,  your  numbet'  of  hours  spent  in 
school  attendance  are  determined  by 
combining  the  number  of  hours  of 
attendance  at  a  school  facility  with  the 
agreed  upon  numbef  of  hours  spent  in 
independent  study.  You  may  still  be 
considered  in  full-titne  attendance  if 


your  scheduled  rate  of  attendance  is 
below  20  hours  per  week  if  we  find  that: 

(1)  The  school  attended  does  not 
scheidule  at  least  20  hours  per  week  and 
going  to  that  particular  school  is  your 
only  reasonable  alternative;  or 

(2)  Your  medical  condition  preveints 
you  from  having  scheduled  attendance 
of  at  least  20  hours  per  week.  To  prove 
that  your  medical  condition  prevents 
you  from  scheduling  20  hours  per  week, 
we  may  request  that  you  provide 
appropriate  medical  evidence  or  a 
statement  from  the  school; 

•        •        •        •        • 

(f)  You  are  not  subject  to  the 
provisions  in  §  404.468  for  nonpajTnent 
of  benefits  to  certain  prisoners  and 
certain  other  inmates  of  publicly  funded 
institutions. 

f404.3091    [Removed] 

7.  Section  404.369  is  removed. 
[FR  Doc.  95-29534  Filed  12-&-95;  8:45  am) 
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[SPATS  Hot  HO-003-FOR] 

HopI  TrikM  AI>andonad  Mine  Land 
Reclamation  (AMLR)  Plan 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule;  pubUc  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Hopi 
Tribe  AMLR  plan  (hereinafter,  the 
"Hopi  Tribe  plan")  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  of  and 
additions  to  the  Hopi  Tribe  plan 
pertaining  to  the  purpose  of  the  plan; 
eligible  lands  and  water  subsequent  to 
certification;  coordination  with  other 
programs;  land  acquisition, 
management,  and  disposal;  reclamation 
on  private  land  and  rights  of  entry; 
public  participation;  organization  of  the 
Hopi  Tribe;  persoimel  staffing  poUdes; 
purchasing  policies,  procurement 
procedures,  and  accounting  systems; 
economic  conditions  on  the  Hopi 
Reservation;  a  description  of  flora  and  ^ 
faima  at  abandoned  mine  sites;  the  Hopi 
Tribe's  authority  to  administer  its  plan, 
as  amended  in  the  absence  of  a  specific 


statute;  changing  the  name  of  the 
designated  agency:  and  affirmation  that 
the  manual  for  purchasing  policies  and 
procedures  manual  is  in  accordance 
with  the  Office  of  Management  and 
Budget's  (0MB)  Common  Rule. 
Additionally,  the  Hopi  Tribe  is 
proposing  numerous  editorial  and 
recodification  changes.  The  amendment 
is  intended  to  revise  the  Hopi  Tribe  plan 
to  meet  the  requirements  of  and 
incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations  and  SMCRA,  as  amended, 
and  improve  operational  efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.  m.s.t.,  January  8, 
1996.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  2, 1996.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.s.t.,  December 
22,1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Donna 
J.  Griffin  at  the  address  listed  below. 

Copies  of  the  Hop!  Tribe  plan,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  pubUc 
review  at  the  addresses  listed  below 
during  normal  business  hoiu«,  Monday 
through  Friday,  excluding  hoUdays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Donna  J.  Griffin.  Acting  Director. 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
NW.,  Suite  1200,  Albuquerque,  New 
Mexico  87102 

Norman  Honie,  Abandoned  Mine  Land 
Program  Director,  Office  of  Mining 
and  Minerals,  Department  of  Natural 
Resources.  The  Hopi  Tribe,  P.O.  Box 
123,  Kykotsmovi,  AZ  86039 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  J.  Griffin,  Telephone:  (505)  248- 
5070. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Hopi  Tribe  Plan 

On  June  28, 1988,  the  Secretary  of  the 
Interior  approved  the  Hopi  Tribe  plan. 
General  background  information  on  the 
Hopi  Tribe  plan,  including  the 
Secretary's  findings  and  the  disposition 
of  comments,  can  be  found  in  the  June 
28, 1988,  Federal  Register  (53  FR 
24262).  Subsequent  actions  concerning 
the  Hopi  Tribe's  plan  and  plan 
amendments  can  be  found  at  30  CFR 
756.14(a). 


n.  Proposed  Amendment 

By  letter  dated  November  2, 1995,  the 
Hopi  Tribe  submitted  a  proposed 
amendment  to  its  plan  (adininistrative 
record  No.  HO-148)  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.).  The 
Hopi  Tribe  submitted  the  proposed 
amendment  at  its  own  initiative  and  in 
response  to  a  September  26, 1994,  letter 
(administrative  record  No.  HO-145.1) 
that  OSM  sent  to  the  Hopi  Tribe  in 
accordance  with  30  CFR  884.15(b).  The 
provisions  of  the  Hopi  Tribe  plan  that 
the  Hopi  Tribe  proposes  to  revise  and/ 
or  add  are:  the  "Table  of  Contents;"  a 
preface  to  the  amended  reclamation 
plan;  a  Ust  of  addenda  and  errata;  the 
Chairman's  letter  of  designation  and 
Hopi  Tribe  resolution;  the  General 
Counsel's  opinion  on  the  authority  of 
the  Hopi  Tribe  to  conduct  an  AMLR 
program;  Part  I,  purpose  of  the  Hopi 
Tribe  plan;  Part  n,  eligible  lands  and 
water  subsequent  to  certification;  Part 
m,  coordination  of  the  Hopi  AMLR 
Program  with  other  programs;  Part  IV, 
land  acquisition,  management,  and 
disposal;  Part  V,  reclamation  on  private 
land;  Part  VI,  rights  of  entry;  Part  VII, 
Hopi  Department  of  Natural  Resources 
(DNR)  pohcy  on  public  participation; 
Part  Vni,  organization  of  the  Hopi  Tribe; 
Part  DC,  persotmel  staffing  policies;  Part 
X,  piutdiasing  policies  and  procurement 
procedures;  Part  XI,  accounting  systems 
and  management  accounting;  Part  XII, 
economic  conditions  on  the  Hopi 
Reservation;  and  Part  XIII,  a  description 
of  flora  and  fauna  at  abandoned  mine 
sites. 

Specifically,  the  Hopi  Tribe  proposes 
to: 

(1)  revise  the  "Table  of  Contents"  to 
reflect  the  proposed  recodification 
changes  and  include  a  list  of 
appendices; 

(2)  add  a  new  part  called  "Preface  to 
Ainended  Reclamation  Plan"  that 
provides  an  explanation  of  the  Hopi 
AMLR  Program  goals  and  objectives  and 
describes  eligible  projects  and  their 
priorities; 

(3)  add  a  cover  page  for  the  "List  of 
Addenda  and  Errata"  and  revise  the 
"List  of  Figures"  to  retitle  "Figure  4" 
and  delete  "Figure  5;" 

(4)  add  new  cover  pages  for  the 
"Qiairman's  Letter  of  Designation  and 
Hopi  Tribe  Resolution"  and  "Opinion  of 
Legal  Coimsel"  and  delete  the  cover 
pages  titled  "Section  884.13(a)"  and 
"Section  884.413(b);" 

(5)  redesignate  Section  884.13(c)(1)  as 
Part  "I"  and  revise  this  part  to  include 
in  the  purpose  of  Hopi  Tribe  plan 
provisions  that  (a)  allow  for  the 
protection  and  replacement  of  water 
suppUes  and  protection,  repair. 


replacement,  construction,  or 
enhancement  of  pubUc  facilities 
adversely  a^^ected  by  mining  and 
processing  practices,  (b)  provide  that  the 
"Director"  shall  be  to  the  "Director  of 
the  Hopi  Office  of  Mining  and  Mineral 
Resources  (OMMR)"  or  his  designee 
within  the  OMMR  or  in  the  Hopi  AMLR 
Program  and  that  the  "OMMR  is  an 
office  within  the  DNR,  and  oversees 
operations  of  the  Hopi  Abandoned  Mine 
Land  Program,"  and  (c)  reclamation 
priorities  similar  to  those  allowed  at 
section  403  of  SMCRA,  and  provide  for 
deletion  of  language  concerning  the 
allocation  of  funds  collected  annually 
for  purposes  of  the  Hopi  AMLR 
Proaram; 

(6)  redesignate  Section  884.13(c)(2)  as 
Part  "II;"  retitle  this  part  as  "Eligible 
Lands  and  Water  Subsequent  to 
Certification;"  add  language  (a) 
consistent  with  the  requirements  of  the 
Federal  regulations  at  30  CFR  874.12  for 
eligible  coal  lands  and  water,  30  CFR 
874.16  for  contractor  responsibility,  30 
CFR  Part  875  for  noncoal  reclamation, 
and  30  CFR  886.23  for  reports  and  (b) 
to  provide  for  the  construction  of  public 
facilities  in  villages  impacted  by  mining 
activities  on  Hopi  Indian  lands  as 
provided  in  sections  411  (e)  and  (f)  of 
SMCRA  and  include  a  description  of 
needs  and  proposed  construction  and 
activities;  and  delete  (a)  "Table  1, 
Comprehensive/Problem  Evaluation 
Matrix"  and  (b)  language  concerning 
filling  voids  and  sealing  tunnels  and 
evaluating  and  ranking  reclamation 
projects; 

(7)  redesignate  Section  884.13(c)(3)  as 
Part  "HI"; 

(8)  redesignate  Section  884.13(c)(4)  as 
Part  "FV;"  revise  the  procedures 
concerning  the  acquisition  of  lands  to 
(a)  include  lands  adversely  affected  by 
"coal  and  noncoal  mining"  practices 
and  (b)  add  new  language  to  require  that 
the  Hopi  AMLR  Program  shall  obtain 
"from  a  qualified  appraiser  a  valuation" 
of  the  fair  market  value  of  all  land  to  be 
acquired  and  that  the  fair  market  value 
of  the  land  "shall  consider  the  principle 
of  the  best  and  highest  use"  of  the  land 
as  adversely  affected  by  past  mining  and 
that  such  "valuation  of  fair  market  value 
shall  be  approved  by  the  Hopi  Tribal 
council;"  revise  the  language 
concerning  purchases  by  (a)  deleting  the 
provision  that  allows  affected  lands  to 
be  acquired  with  monies  from  the 
abandoned  mine  land  (AML)  fund  if 
approved  by  the  OSM  Field  Office 
Director  and  the  Hopi  Tribal  Council 
and  such  acquisition  meets  the 
requirements  of  OSM's  regulations,  (b) 
replacing  ifwith  new  language  requiring 
that  "the  Tribe  may  acquire  land  and 
water  under  this  section  if  approved  in 


advance  by  OSM  based  on  written 
findings  made  by  OSM  in  accordance 
with  the  provisions  of  30  CFR  879.11, 
and  as  approved  by  the  Hopi  Tribal 
Council,"  and  (c)  deleting  ihe 
requirement  that  "improvements  to  the 
land  may  be  acquired  if  such  interest  is 
necessary  to  the  reclamation  work 
planned  or  the  post  reclamation  use  of 
the  land;" 

(9)  redesignate  §884.13  (c)(5)  as  Part 
"V"  and  revise  the  language  of  this  part 
to  include  a  reference  to  "the  General 
Allotment  Act  of  1887"(25  U.S.C.A.  331 
etseq.); 

(10)  redesignate  §  884.13(c)(6)  as  Part 
"VI"  and  delete  language  concerning 
emergency  entry  and  the  requirement 
that  "if  written  notice  caimot  be 
obtained  for  the  purposes  of  emergency 
reclamation  and  if  notice  cannot  be 
given  prior  to  entry,  notice  will  be  given 
to  the  landholders  as  soon  after  entry  as 
practical;" 

(11)  redesignate  §  884.13(c)(7)  as  Part 
"VII"  and  add  language  clarifying 
procedures  concerning  public 
participation  in  the  development  of  the 
Hopi  Tribe  plan  and  listing  the  1991 
and  1992  public  meetings  held  in 
connection  with  the  Hopi  Tribe's 
certification  of  completion  of 
reclamation  of  all  known  coal-related 
problems  and  to  review  projects  and 
needs  relevant  to  sections  411(e)  and  (f) 
of  SMCRA; 

(12)  redesignate  §  884.13(d)(1)  as  Part 
"Vm"  and  add  language  to  (a)  provide 
that  the  Hopi  Tribal  Council  on 
"December  07,  1987,  passed  Resolution 
H-03-88,"  which  designates  DNR  as  the 
agency  responsible  for  implementing 
the  Hopi  Tribe  plan,  (b)  reference  "the 
Chairman's  Letter  of  Designation  and 
Hopi  Tribe  Resolution  section  of  this 
plan,"  and  (c)  reference  "Figure  4," 
which  presents  "the  relationship  of  the 
DNR  to  others  in  the  Tribal 
organizatidn;" 

(13)  redesignate  §  884.13(d)(2)  as  Part 
"IX"  and  add  references  to  the  Tribe's 
"Personnel  Policies  and  Procedures 
Manual,"  "The  Civil  Rights  Act  of 
1964,"  and  "The  Rehabilitation  Act  of 
1973;" 

.   (14)  redesignate  §  884.13(d)(3)  as  Part 
"X"!and  add  references  to  the 
"Purchasing  Policies  and  Procedures 
Manual,"  which  was  adopted  by  the 
Tribe  by  Executive  Action  dated  April 
15, 1978,  and  OMB's  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments"  dated  March 
11, 1988,  which  is  also  luiown  as  "the 
Common  Rule;" 

(15)  redesignate  §884. 13(d)(4)  as  Part 
"XI"  and  add  references  to  "The  Hopi 
Tribe  Financial  Policies  and  Procedures 
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Manual,"  which  wai  adopted  by  Tribal 
Council  Resolution  H-102-e2  on 
August  9, 1982,  and  the  "Standards  for 
Audit  of  Govermnedtal  Organizations, 
Program  Activities,  |nd  Functions," 
which  provides  standards  for  the 
performance  of  aud^*, 

(16)  delete  the  following  sections  in 
their  entirety:  (a)  "S^on  884.13(e)(1), 
Eligible  Lands  and  Water,"  and  provide 
for  its  replacement  ^  Part  n.  Eligible 
Lands  and  Waters  Subsequent  to 
Certification,  (b)  "Section  884.13(e)(2), 
Problem  Descriptioiis,"  and  provide  that 
current  problems  an|d  needs  are 
describwl  in  Part  II,  Section  H  of  the 
Hopi  Tribe  plan,  an^  (c)  "Section 
884.13(e)(3),  Proble*)  Abatement 
Proposalis,"  and  provide  that  current 
proposals  are  described  in  Part  n. 
Section  H  of  the  Hopi  Tribe  plan; 

(17)  redesignate  Section  884.13(f)(1) 
as  Part  "XH;"  add  Utigxiage  to  provide 
that  (a)  the  "(ojriginal  text  of  this  part. 
Economic  Conditions  on  the  Hopi 
Reservation,  is  replaced  in  its  entirety 
by  the  FY  1993-19^  Annual  OEDP 
(Overall  Economic  Pevelopment  Plan] 
Report*  •  •,"(b)the"(cluTrBnt 
economic  conditions  on  the  Hopi 
Reservation  are  discussed  in  the 
following  Annual  OEDP  Report,"  and 
(c)  "Itjhe  figures  inoluded  in  the  OEDP 
Report  also  provide  data  on  economic 
and  socioeconomic  conditions  on  the 
Hopi  Reservation,  and  reveal  the 
importance  of  coal  mining  and  the 
minerals  industry  tp  the  reservation 
economic  base  and  the  tribal 
government  revenue  system;"  and 
attach  the  referencetd  report  to  the  Hopi 
Tribe  plan; 

(18)  delete  "Secti^  884.13(f)(2), 
Dmcaription  of  Aesthetic,  Cultural  and 
Recreetional  Conditions  of  the  Hopi 

-/^    Reservation,"  in  its  entirety; 

(19)  redesignate  Section  884.13(f)(3) 
as  part  "Xm"; 

(20)  provide  as  "Appendix  1"  the 
"Constitution  and  By-Laws  of  the  Hopi 
Tribe,"  which  was  approved  December 
19, 1936,  and  amended  on  August  1, 
1969,  February  14, 1980,  and  December 
7. 1993; 

(21)  provide  covgr  pages  for 
Appendices  2  thro«gn  12  and  change 
the  title  of  Appendix  7  Erom  "Hopi 
Tribe  Resohition  H-93-80"  to  "Hopi 
Tribe  Resolution  H-93-80  and 
Subsequent  Correspondence  to  the 
Bureau  of  Census;   and 

(24)  numerous  minor  editorial  and 
grammatical  revisions  and 
recodification  chanees. 

Hie  Hopi  Tribe  also  proposes  adding 
the  following  items  to  its  plan:  (1)  a 
memorandiun  datqd  May  18, 1995,  from 
the  Hopi  Tribe's  Assistant  General 
Counsel  affirming  the  authority  of  the 


Tribe's  AMLR  Program  to  administer  the 
Hopi  Tribe  plan  as  amended  in  the 
absence  of  any  AMLR  statute;  (2)  Hopi 
Tribal  Resolution  H-134-89  that 
provides  docxunentation  of  the  Tribe's 
action  changing  the  name  of  the  Office 
of  Natural  Resources  to  the  Department 
of  Natural  Resources;  and  (3)  a 
memorandum  dated  Augxist  31, 1995, 
from  the  Tribe's  Office  of  Financial 
Management  that  affirms  that  the  Hopi 
Tribe  "Purchasing  Policies  and 
Procediues  Manual"  is  in  accordance 
with  OMB's  Common  Rule. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.15(a),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable  plan 
approval  criteria  of  30  CFR  884.14.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Hopi  Tribe  plan. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  ^  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
MFORMATKM  COHTACT  by  4:00  p.m., 
m.8.t.,  December  22. 1995.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  diould  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportimity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  Mrish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 


audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
pubUc  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  thej>roposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Gvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  "Tribe  or  State  AMLR 
plans  and  revisions  thereof  since  each 
such  plan  is  drafted  and  promulgated  by 
a  specific  Tribe  or  State,  not  by  OSM. 
Decisions  on  proposed  "Tribe  or  State 
AMLR  plans  and  revisions  thereof 
submitted  by  a  Tribe  or  State  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of  title 
IV  of  SMCRA  (30  U.S.C.  1231-1243)  and 
the  applicable  Federal  regulations  at  30 
CFR  parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  Tribe  or  State 
AMLR  plans  and  revisions  thereof  are 
categorically  excluded  from  comphance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8.  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collectioh  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 


) 


5.  Refflilatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  Tribe  or  State 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensLue  that 
existing  requirements  established  by 
SMCRA  or  previously  promulgated  by 
OSM  will  be  implemented  by  the  Tribe 
or  State.  In  making  the  determination  as 
to  whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  in  the  analyses  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  756 

Abandoned  mine  reclamation 
programs.  Indian  lands,  Sur&ce  mining, 
Underground  mining. 

Dated:  Noveinl)er  29, 1995. 
lames  F.  Fulton, 

Acting  Regional  Diiector.  Western  Regional 
Coordinating  Center. 

[FR  Doc.  95-29877  Filed  12-6-95;  8:45  am) 
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30CFRPart906 
[SPATS  No.  CO-029-FOR] 

Colorado  Regulatory  Program 

/VQENCY:  Office  of  Surfece  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  pubUc  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  aimouncing  receipt  of 
a  proposed  amendment  to  the  Colorado 
.regulatory  program  (hereinafter,  the 
"Colorado  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  "The  proposed 
amendment  consists  of  revi^ons  to  and 
additions  of  rules  pertaining  to 
Colorado's  responsibihty  as  regulatory 
authority  for  regulating  surface  coal 
mining  and  reclamation  operations  and 
coal  exploration;  definitions; 
commercial  use  or  sale  of  coal  extracted 
during  coal  exploration;  public 
availability  of  information;  right  of  entry 
and  operation  information;  public 
notice  and  comment  on  permit 
applications;  procedures  for  review  of 
permit  applications;  criteria  for  permit 


approval  or  denial;  permit  conditions; 
permit  revisions;  allowance  of  self- 
bonds;  tenns  and  conditions  for  self- 
bonds;  criteria  and  schedule  for  release 
of  performance  bonds;  termination  of 
jurisdiction;  performance  standards  for 
signs  and  markers,  haul  and  access 
roads,  effluent  standards  for  discharges 
of  water  fix>m  areas  distiubed  by  surface 
coal  mining  and  reclamation  operations, 
blasting,  and  coal  mine  waste  returned 
to  undergroimd  mine  workings; 
inspection  frequency  at  abandoned 
sites;  inspections  based  upon  citizen 
requests;  enforcement  actions  at 
abandoned  sites;  show  cause  orders  and 
patterns  of  violations  involving 
violations  of  water  quality  effluent 
standards;  and  award  of  costs  and 
expenses  including  attorney's  fees.  The 
amendment  is  intended  to  revise  the 
Colorado  program  to  be  consistent  with 
the  corresponding  Federal  regulations, 
incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations,  and  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.  January  8, 
1996.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  2, 1996.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.s.t,  on  December 
22, 1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  F. 
Fulton  at  the  address  listed  below. 

Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  vmtten 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  firee 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Denver  Field 
Division. 

James  F.  Fulton,  Chief,  Denver  Field 
Division,  Western  Regional 
Coordinating  Center,  Office  of  Surface 
Mining  Reclamation  and 
Enforcement,  1999  Broadway,  Suite 
3300.  Denver,  CO  80202 

Colorado  Division  of  Minerals  and 
Geology,  Department  of  Natural 
Resources.  215  Centennial  Building, 
1313  Sherman  Street.  Denver, 
Colorado  80203.  Telephone:  (303) 
866-3567. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Fulton,  telephone:  (303)  672- 
5524. 


SUPPI^MENTARY  INFORMATION:  * 

I.  Background  on  the  Colorado  Program 

On  December  15. 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  General 
backgroimd  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  can 
be  foimd  in  the  December  15, 1980, 
Federal  Register  (45  FR  82173). 
Subsequent  actions  concerning 
Colorado's  program  and  program 
amendments  can  be  found  at  30  CFR 
906.11,  906.15,  906.16,  and  906.30. 

n.  Proposed  Amendment 

By  letter  dated  November  20, 1995, 
Colorado  submitted  a  proposed 
amendment  to  its  program 
(administrative  record  No.  CO-676) 
pursuant  to  SMCRA  (30  U.S.C  1201  et 
seq.). 

Colorado  submitted  the  proposed 
amendment  at  its  own  initiative;  in 
partial  response  to  May  7, 1986,  and 
March  22, 1990,  letters  (administrative 
record  No.  CO-282  and  CO-496)  that 
OSM  sent  to  Colorado  in  accordance 
with  30  CFR  732.17(c);  and  in  response 
to  (1)  the  condition  of  Colorado's 
program  approval  at  30  CFR  906. 11  (mm) 
and  (2)  the  requirement  that  Colorado 
amend  its  program  at  30  CFR  906.16(a). 

Colorado  proposes  for  the  following 
provisions  of  2  CCR  407-2,  Rules  and 
Regulations  of  the  Colorado  Mined  Land 
Reclamation  Board  for  Coal  Mining: 

Revisions  at  Rule  1.03.1(l)(a)  to 
clarify  that  Colorado's  responsibility  fee 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  and  coal 
exploration  includes,  among  other 
things,  approval  or  disapproval  of 
revisions  and  renewals  of  existing 
permits; 

Recodification  of  existing  Rule  1.04(1) 
as  Rule  1.04(la),  and  addition  at  Rule 
1.04(1)  of  a  definition  for  "Abandoned 
site"  to  identify  (1)  those  sites  which 
could  have  a  decreased  frequency  of 
inspection  under  proposed  Rule 
5.0202(8)  and  (2)  the  enforcement 
provisions  applicable  to  sites  which 
meet  the  conditions  of  the  definition: 

Addition  at  Rule  1.04(31a)  of  a 
definition  for  "Current  assets"  to  mean 
"cash  or  other  assets  or  resources  which 
are  reasonably  expected  to  be  converted 
to  cash  or  sold  or  consumed  within  one 
year  or  within  the  normal  operating 
cycle  of  the  business;" 

Addition  at  Rule  1.04(3lb)  of  a 
definition  for  "Current  liabilities"  to 
mean  "obligations  which  are  reasonably 
expected  to  be  paid  or  liquidated  within 
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one  year  or  within  tie  nonnal  operating 
cycle  of  th«  business;" 

Addition  at  Rule  1.04(47a)  of  a 
definition  for  "Fixed  assets"  to  mean 
"plants  and  equipment,  but  does  not 
include  land  or  coal  in  place;" 

Revision  at  Rule  lf04(71a)  of  the 
defluition  for  "Net  worth"  to  mean 
"total  assets  minus  total  liabilities  and 
is  equivalmit  to  owners'  equity;" 

Addition  at  Rule  1.04(83b)  of  a 
definition  for  "Parent  corpwatirai"  to 
mean  "a  corporation  which  owns  or 
controls  the  applicant;" 

Revision  at  Rule  1.04(89)  of  the 
definition  for  "Permit  area"  to  require 
that  the  area  "be  ide|itified  through  a 
complete  and  detailed  legal 
description"  as  required  by  Rule  2.03.6; 

Revuion  at  Rule  1.04(92)  of  the 
definition  for  "Person"  to  clarify  that  it 
applies  to  Usted  entities  conduction 
"surboe  coal  mining  and  reclamation 
operations  outside  Lidian  lands;" 

Addition  at  Rule  1.04(116)  of  a 
definition  for  "Self-bond"  to  mean  "an 
indemnity  agreement  in  a  sum  certain 
executed  by  the  applicant  or  by  the 
applicant  and  any  cerporate  guarantor 
and  made  payable  to  the  regulatory 
authority,  with  or  without  separate 
surety;"  j 

Addition  at  Rule  i04(135a)  of  a 
definition  for  "Tenable  net  worth"  to 
mean  "net  worth  mipus  intangibles 
such  as  goodwill  and  rights  to  pateilts 
or  royalties;" 

Recodification  of  Existing  Rule  2.02.7, 
concerning  public  availability  of 
information,  as  Rule  2.02.8  and  (1) 
addition  of  Rule  2.02.7(1),  which 
requires  that  persons  who  intend  to 
commercially  use  o^  sell  coal  extracted 
during  coal  exploration  operations  to 
first  ootain  a  permitito  conduct  a  surface 
coal  mining  operation,  and  (2)  addition 
of  Rule  2.02.7(2)  which  provides  that  no 
such  permit  need  be  obtained  if  the 
applicant  demonstrates  as  set  forth  in 
the  rule  that  such  s^e  or  commercial 
use  of  the  extracted  coal  would  be  Ux 
testing  purposes  on^; 

Revision  of  Rule  2-03.3(8)  to  require 
that  an  applicant  file  three,  rathw  than 
five,  reproducible  cepies  of  the 
complete  permit  application  with 
original  signatures; 

Risvision  of  Rule  2.03.4(10), 
concerning  informapon  required  by 
Rules  2.03.4  and  2.03.5,  to  delete  the 
requirement  that  the  information  be 
submitted  "on  a  form  approved  by  the 
Board:"  i 

Revision  of  Rule  |.03.6(1)  to  require 
that  each  permit  application  contain  a 
"complete  and  detailed  legal 
description  of  all  latids  within  the 
proposed  permit  botmdary,"  and 
clarification  that  it  #lso  contain  a 


"statement  as  to"  whether  the  right 
upon  which  the  applicant  bases  his  or 
her  legal  right  to  enter  and  begin  surface 
coal  mining  operations  in  the  permit 
area  is  the  subject  of  pending  litigation: 

Revision  of  Rule  2.07.3(2).  concerning 
public  notice  of  a  proposed  surface  coal 
mining  operation,  to  clarify  that  the  rule 
applies  not  only  to  applications  for  a 
new  permit  but  also  to  applications  for 
a  pomit  revision,  a  technical  revision, 
or  a  renewal  of  an  existing  permit: 

Revision  of  Rules  2.07.3(2)  (e)  and  (f), 
concerning  proposed  permits  in  whidi. 
respectively,  either  the  affected  area 
would  be  within  100  feet  of  the  outside 
right-of-way  of  a  pubUc  road  or  the 
applicant  seeks  relocation  or  closure  of 
a  public  road,  to  add  the  requirmnent 
that  the  public  notice  for  the  permit 
application  include  a  "statement 
indicating  that  a  public  hearing  in  the 
locality  of  the  proposed  mining 
operation  fw  the  purpose  of 
determining  wheUier  the  interests  of  the 
public  and  affected  landowners  will  be 
protected  may  be  requested  by 
contacting  the  Division  in  writing 
within  30  days  after  the  last  publication 
of  the  notice;" 

Revisicm  of  Rules  2.07.3(3)(a)  and 
(3)(a)(iii)  to  clarify  that  Colorado  will, 
upon  receipt  of  a  complete  application 
for  a  "technical  revision,"  issue  written 
notification  of  where  a  copy  of  the 
application  may  be  "inspected"  rather 
than  "submitted;" 

Revision  of  Ride  2.07.3(4)(a) , 
concerning  the  requirement  that  the 
applicant  make  a  copy  of  his  or  her 
complete  application,  excluding 
confidential  information,  available  for 
the  public  to  inspect  or  copy,  to  clarify 
that  the  rule  applies  to  an  application 
for  a  technical  revision; 

Revision  of  Rule  2.07.4(2).  concerning 
the  procedures  applicable  to  Colorado's 
proposed  decision,  to  clarify  that  the 
rule  applies  to  decisions  on  applications 
for  a  permit,  permit  revision,  or  permit 
renewal; 

Revision  of  Rule  2.07.4(3)(b)  to  state 
that  if  Colorado  approves  the  granting  of 
yb  permit,  the  permit  will  be  issued 
"upon  filing  and  approval  of  the 
performance  bond  pursuant  to 
2.07.4(2)(e);" 

Revision  of  Rule  2.07.4(3)(c), 
concerning  Colorado's  issue  and 
implementation  of  a  proposed  decision 
on  an  application  package  as  final,  to 
require  that  no  permit  shall  be  issued 
until  the  applicant  has  filed  a 
performance  bond  that  has  been 
approved; 

Addition  at  Rule  2.07.5(2)(c) , 
concerning  public  availability  of 
information  in  permit  applications  and 
information  required  by  Rules  2.07.5(1) 


(b)  and  (c)  to  be  kept  confidential,  of  the 
requirement  that  information  requested 
to  be  held  as  confidential  shall  not  be 
made  publicly  available  until  after  the 
notice  and  opportunity  to  be  heard  is 
afforded  both  persons  seeking 
disclosure  and  those  persons  opposing 
disclosure  of  information  and  such 
information  is  determined  by  Colorado 
not  to  be  confidential,  proprietary 
information; 

Revision  of  Rule  2.07.6(2),  concerning 
criteria  for  permit  approval,  to  clarify 
that  the  rule  applies  to  an  application 
for  a  permit  revision; 

Revinon  of  Rules  2.07.6(2)(d)  and 
2(d)(iii)(E).  concerning  the  fhiddngs  that 
must  be  made  by  Colorado  prior  to 
approval  of  an  application  for  a  permit 
or  a  permit  revision,  to  clarify  that  the 
rules  apply  to  the  area  affected  by  the 
propcMed  surface  coal  mining  operations 
rather  than  to  the  proposed  operation  or 
proposed  permit  area; 

Revision  of  Rules  2.07.6(2)(d)(iv)  (A) 
through  (C).  concerning  proposals  to 
either  relocate  or  close  public  roads,  or 
to  allow  the  afiiacted  area  to  be  within 
100  fiaet  of  a  public  road,  to  require  that 
Colorado,  or  the  approprtate  public  road 
authority  designated  as  the  responsible 
agency  by  Colorado,  (1)  provide 
opportimity  for  a  public  hearing  and 
public  notice  if  a  hearing  is  requested 
and  (2)  if  a  hearing  is  held,  make  a 
written  finding  within  30  days  of  the 
close  of  the  hearing  as  to  whether  the 
interests  of  the  public  and  the  affected 
landowners  will  be  protected; 

Revision  of  Rule  2.07.6(2)(d)(iv)(D),  to 
require,  whether  a  public  hearing  is 
held  or  not,  that  no  affected  area  shall 
be  allowed  within  100  feet  of  the 
outside  right-of-way  line  of  a  public 
road,  nor  may  a  public  road  be  relocated 
or  closed,  unless  the  appUcant  has 
obtained  all  necessary  approval  of  the 
authority  with  jurisdiction  over  the 
public  road,  and  that  Colorado  or  the 
public  road  authority  has  made  a 
written  finding  that  the  interests  of  the 
public  and  the  affected  landownen  will 
beprotected; 

Revision  of  Rule  2.07.7,  concerning 
conditions  of  each  permit  issued  by 
Colorado,  to  add  at  Rules  2.07.7  (6),  (7), 
(8),  and  (9),  conditions  requiring  that  a 
permittee  shall,  respectively,  (1) 
conduct  operations  only  on  lands 
specifically  designated  as  the  permit 
area  and  contain  areas  disturbed  and 
affiected  within  the  boundaries 
authorized  on  permit  application  maps 
for  the  term  of  the  permit  and  on  areas 
subject  to  a  performance  bond;  (2) 
conduct  all  operations  only  as  described 
in  the  approved  application,  except  as 
otherwise  directed  by  Colorado  in  the 
permit:  (3)  comply  with  the  terms  and 


conditions  of  the  permit,  all  apphcable 
performance  standards  of  the  Act.  and 
the  reqirirements  of  Colorado's  rules: 
and  (4)  maintain  continuous, 
uninterrupted  bond  coverage  in 
adequate  amount; 

Remion  of  Rule  2.08.4  to  clarify  by 
renganization  of  Rules  2.08.4  (1) 
throu^  (3)  the  types  of  permitting 
modifications  pertinent  to.  respectively, 
permit  revisions,  technical  revisions, 
and  minor  revisions,  and  to  state  at  Rule 
2.08.4(4)  that  the  operator  may  not 
implement  any  peimit  revision, 
tecnnical  revision,  or  minor  revision 
prior  to  obtaining  final  approval; 

Deletion  of  Rule  2.08.4(l)(c).  which 
provided  allowance  for  a  pennit 
revision  in  order  to  continue  operation 
after  the  cancellation  or  material 
reduction  of  the  liability  insurance 
policy,  eapmbility  of  self-insurance,  or 
performance  bond,  upon  which  the 
original  permit  was  issued; 

Recodification  of  existing  Rules  2.08.4 
(4)  and  (5)  as  Rules  2.08.4  (5)  and  (6). 
and  revision  of  Rule  2.08.4(6)(b)(i)  to 
specify  that  availability  of  the  informal 
conference  process  need  not  be 
included  in  the  newspaper 
advertisement  for  a  teclmical  revision: 

Addition  to  Rule  2.08.4(6)(b)(ii)  to 
provide  a  10-day  public  comment 
period  on  technical  revision 
applications; 

Recodification  of  existing  Rule 
2.08.4(6)(b)(ii)  as  Rule  2.08.4(6)(b)(iii) 
and  revision  of  it  to  delete  the  statement 
that  the  "requirements  of  the  State 
Administrative  Procedure  Act  shall  not 
apply  to  the  conduct  of  the  public 
hearing"  provided  for  by  the  rule; 

Revision  of  Rule  2.08.6(4)(a). 
concerning  findings  made  upon  permit 
transfer,  sde.  or  assignment  of  rights,  to 
correcUy  dte  the  reference  to  Rule 
2.07.6(2)(h): 

Revision  Of  Rule  3.02.4(l)(c)  to 
provide  for  a  self-bond  as  an  acceptable 
form  of  performance  bond; 

Revision  of  Rule  3.02.4(2)(e)  to 
identify  at  (1)  Rule  3.02.4(2)(e)(i)  the 
conditions  for  a  self-bond  that  must  be 
met  by  the  applicant  or  its  corporate 
guarantor.  (2)  Rule  3.02.4(2)(e)(ii)  the 
terms  of  a  corporate  guarantee  for  an 
applicant's  self-bond  based  on  a  parent 
carpantB  guarantor;  (3)  Ride 
3.02.4(2)(e)(iii)  the  terms  of  a  nonparent 
corporate  guarantee  for  an  applicant's 
self-bond  based  on  any  corporate 
guarantor  (4)  Ride  3.02.4(2)(e)(iv)  the 
percent  net  worth  of  the  applicant, 
parent  corporate  guarantor,  or 
nonparent  corporate  guarantor 
necessary  to  support  the  total  amount  of 
the  outstanding  and  proposed  self- 
bonds;  (5)  Rule  3.02.4(2)(e)(v)  die  terms 
of  an  indemnity  agreement  if  Colorado 


accepta  an  applicant's  self-bond;  (6) 
Rule  3.02.4(2)(e)(vi)  the  right  of 
Colorado  to  require  updated  information 
within  90  days  after  the  close  of  each 
fiscal  year  following  the  issuance  of  a 
self-bond  or  corporate  guarantee;  and  (7) 
Rule  3.02.4(2)(e)(vii)  the  requirement 
that  if  at  any  time  during  the  period 
when  a  self-bond  is  posted,  the  certain 
financial  conditions  of  the  applicant, 
parent  or  nonparent  corporate 
guaranton  change,  the  permittee  shall 
notify  Colorado  immediately  and  shall 
within  90  day.s  post  an  alternate  form  of 
bond  in  the  same  amouint  of  the  self- 
bond  and  that  the  provisions  of  Rule 
3.02.4(2)(b)(v)  shall  apply  should  the 
permittee  fail  to  do  so; 

Addition  of  Rule  3.03.1(5)  to  specify 
terms  for  release  of  bond  liability  on 
areas  associated  with  temporary 
drainage  and  sediment  control  facilities 
and  clarify  that  the  bond  liabilify  period 
does  not  restart  when  sediment  control 
facilities  are  removed  and  reclaimed; 

Addition  of  Rule  3.03.3  to  provide  for 
termination  of  jurisdiction  over  a 
reclaimed  site  of  a  completed  surface 
coal  mining  and  reclamation  operation: 

Recodification  of  Rules  4.02.2(2)(a) 
and  (b)  to  add  paragraph  (c)  which 
requires  that  the  name,  address,  and 
telephone  number  of  the  Colorado 
Division  of  Minerals  and  Geology  be 
included  on  mine  identification  signs 
which  are  posted  at  the  entrance  to 
mine  sites; 

Revision  of  Rules  4.03.1(d)  and 
4.03.2(1)(0  to  require  a  showing  that  a 
road  meets  the  performance  standards  of 
Rules  4.03.1  and  4.03.2,  respectively, 
rather  than  an  engineer's  construction  or 
reconstruction  certification  for  haul  and 
access  roads  not  within  the  disturbed 
area  for  which  the  construction  or 
reconstruction  was  complete  prior  to 
Atwust  1, 1995; 

Itevision  of  Rule  4.05.2(7),  concerning 
discharges  of-water  from  areas  disturbed 
by  surface  coal  mining  and  reclamation 
operations,  to  reference  the 
Environmental  Protection  Agency 
effluent  limitations  at  40  CFR  Part  434; 

Revision  of  Rule  4.08.3(2)(b)(i)  to 
remove  the  provision  forbidding  a 
blasting  area  in  excess  of  300  acres; 

Revision  of  Rule  4.11.3,  concerning 
coal  mine  waste  returned  to 
underground  mine  workings,  to 
reference  Ride  2.05.3(9); 

Revision  of  Rule  S.02.2(4)(b)  to  clarify 
that  an  inactive  site  is  one  for  which  at 
least  85.  rather  than  100,  percent  of  the 
performance  bond  has  been  released; 

Addition  of  Rule  5.02.2(8)  to  allow  for 
a  decreased  inspection  frequency  on 
abandoned  sites  which  would  be  subject 
to  public  notice  and  opportunify  for 
comment  and  based  on  assessment  of 


earthen  structures,  erosion  and 
sediment  control,  proximity  to  occupied 
dwellings,  schools  and  other  public  or 
commercial  buildings,  the  degree  of 
stability  of  reclaimed  and/ or 
unreclaimed  areas,  and  the  rate  at  which 
adverse  environmental  or  public  health 
and  safety  conditions  have  and  can  be 
expected  to  progressively  deteriorate: 

Revision  of  Rule  5.02.5(1)  to  allow 
any  person  believing  that  a  violation  of 
"the  Act,  the  rules,  or  the  permit,  or  if 
imminent  danger  or  harm  exists"  to 
request  an  inspection,  and  revision  of 
Rule  5.02.5(l)(a)  to  set  forth  specific 
time  frames  in  which  the  inspection  is 
to  be  conducted; 

Addition  of  Rules  5.03.2(l)(e)  and 
5.03.2(2)(h),  concerning  cessation  orders 
and  notices  of  violation,  to  allow 
Colorado  to  refrain  from  issuing  a 
cessation  ordiar  or  a  notice  of  violation 
for  a  violation  at  an  abandoned  site,  if 
abatement  of  the  violation  is  required 
under  any  previously  issued  order  or 
notice; 

Revision  of  Rule  5.03.2(3)  to  allow 
Colorado  to  refr^n  frt)m  issuing  a  ^^^^ 
failure-to-abate  cessation  order  for 
failure  to  abate  a  violation  or  failure  to 
accomplish  an  interim  step,  if  the 
operation  is  an  abandoned  site; 

Revision  of  Rules  5.03.3.1  (l)(a),  (2)(a) 
(i)  and  (ii),  and  (2)(b),  concerning  show 
cause  ordere  and  patterns  of  violations, 
to  incorporate  notices  of  violation 
issued  by  the  Colorado  Department  of 
Health,  Water  Quality  Control  Division 
(which  cite  a  one  day  exceedance  of 
EPA's  effluent  standards  referenced  in 
Rule  4.05.2)  into  Colorado's  pattern  of 
violation  and  show  cause  process; 

Revision  of  Rule  5.03.6,  concerning 
costs,  expenses,  and  attorney's  fees,  to 
include  wording  in  the  introductory 
paragraph  specifying  that  any  sum 
awarded  for  costa  and  expenses  may 
include  those  costs  and  expenses 
incurred  in  seeking  the  award;  and 

Addition  of  Rule  5.03.6(4)(e)  to 
provide  that  appropriate  costs  and 
expenses  including  attorney's  fees  may 
be  awarded  from  Colorado  to  "any 
person,  other  than  a  permittee  or  his 
representative,  who  initiates  or 
participates  in  any  administrative 
proceeding  under  the  Act,  and  who 
prevails  in  whole  or  in  part,  achieving 
at  least  some  degree  of  success  on  the 
merits,  upon  a  finding  that  such  person 
made  a  substantial  contribution  to  a  full^ 
and  fair  determination  of  the  issues." 

Cqlorado  also  proposes  minor 
editorial  revisions  at  Rule  2.07.7(1), 
concerning  permit  conditions;  Rule 
2.08.6(2)(b)(iii),  concerning  transfer,    . 
assignment,  or  sale  of  permit  rights;  and 
Rule  4.08.4(10),  concerning  the  table 
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showing  the  maxunum  peak  paiticle 
velocity  in  blasting  qpetatirais. 

In  aocordanoe  witi  the  provisions  of 
30  CFR  732.17(h).  0$M  U  seeking 
comments  on  whether  the  proposed 
amendment  satisfiesithe  applicable 
program  approval  crhoia  of  30  CFR 
732.15.  If  tbs  amendment  is  deemed 
adequate,  it  will  bec^e  part  of  the 
Colorado  progrun. 

1.  Written  Cotttfnent 

Written  comments  ^ould  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATts  or  at  locations 
other  than  the  Denver  Field  Division 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  recori. 

2.  Public  Hearing     ' 

Persons  wishing  to  testify  at  the 
public  hearing  shoukl  contact  the 
person  listed  under  f  OR  FURTHER 
MFORMATKM  CONTACT  by  4:00  p.m., 
m.8.t.,  on  December  ^2, 1995.  Any 
disabled  individual  who  has  need  for  a 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
individual  listed  un4er  FOR  FURTHER 
INFORMATION  CONTACT.  The  location  and 
time  of  the  hearing  \H11  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportimity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filii^  of  a  writteni  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  writtan  statements  in 
advance  of  the  hearitig  will  allow  OSM 
officials  to  prepare  aidequate  responses 
and  appropriate  questions. 

The  putfiic  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  hea^  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  ^o  testify  have  been 
heard. 

3.  Public  Meeting 

If  mly  one  p«sori  requests  an 
opportunity  to  testi^  at  a  hearing,  a 

Kublic  meeting,  ratlier  than  a  public 
earing,  may  be  held-  Persons  wishing 
to  meet  with  OSM  representative  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 


person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  pubUc  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Frooediiral  Determinations 

1 .  Executive  Order  1 2866 

This  rule  is  exempted  firom  review  by 
the  Office  of  Managranent  and  Budget 
iOMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  DefMrtment  of  the  interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (3Q  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwori^  Reduction  Act  (44  U.S.C 
3507etseq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regiilatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 


that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiire  that 
existing  requirements  previously ' 
promulgateid  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  u{>on  the 
data  and  assiunptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  906 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  30, 1995. 
luMt  F.  Fulton, 

Acting  Regional  Director.  Western  Regional 
Coordinating  Center. 

[PR  Doc.  95-29875  Filed  12-6-9S;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[Region  II  Docket  No.  146,  SIPTRAX  NJ23- 
1-7243(b);  FRL-6322-3I 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposss;  Stats  of  New  Jerssy; 
Revised  Policy  Regarding  AppHcsbility 
of  Oxygenstsd  Fuels  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  request  made  by  the  New  Jersey 
Department  of  Environmental  Protection 
(NJUEP)  to  redesignate  Camden  County 
and  nine  not-classified  areas,  whidi 
includes  the  Qty  of  Atlantic  City,  the 
Qty  of  Burlington,  the  Borough  of 
Freehold,  the  City  of  Morristown,  the 
Borough  of  Penns  Grove  (part),  the  Qty 
of  Perdi  Amboy,  the  Borough  of 
Somerville,  the  City  of  Toms  River,  and 
the  Qty  of  Trenton,  from  nonattainment 
to  attainment  for  carbon  monoxide  (CO). 
EPA's  determination  to  approve  New 
Jersey's  request  is  based  on  the  feet  that 
New  Jersey  demonstrates  compliance 
with  the  requirements  of  section 
107(d)(3)(E)  of  the  Clean  Air  Act  (CAA) 
for  redesignation.  EPA  is  also  proposing 
to  approve  the  Camden  County  and  the 
nine  not-classified  CO  maintenance 
plans  submitted  by  NJDEP  because  EPA 


finds  that  New  Jersey's  submittal  meets 
the  requirements  of  section  175(A)  of 
the  CAA.  In  addition,  EPA  is  proposing 
approval  of  New  Jersey's  1990  base  year 
CO  emissions  inventory  for  Camden' 
County  and  the  nine  not-classified 
areas.  In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  New 
Jersey's  redesignation  request, 
maintenance  plan,  and  emission 
inventory  as  identified  therein,  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revisirai  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  January  8, 1996. 
ADDRESSES:  All  comments  should  be 
addressed  to:  William  S.  Baker,  Chief, 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  n  Office,  290 
Broadway,  20th  Floor,  New  York,  New 
York,  1OO07-1866. 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  n  Office,  Library  16th  Floor, 
290  Broadway,  New  York,  New  York 
10007-1866 
New  Jersey  Department  of 
Environmental  Protection,  Office  of 
Air  Quality  Management,  Bureau  of 
Air  Quality  Planning,  401  East  State 
Street,  CN418,  Trenton,  New  Jersey 
08625. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  New  York,  New 
York  10007-1866,  (212)  637-4249. 
SUPPt^MENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  pubUshed  in  the 
rules  section  of  this  Federal  Register. 

Dated:  October  24, 1995. 
Wiiliam  ).  Mimyiiski,  / 

Deputy  Regional  Administrator. 

(FR  Doc.  95-29819  Piled  12-6-45;  8:45  am) 
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40  CFR  Parts  52  snd  81 

[FL63-1-7143b;FRL-6340-8] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quslity  Planning 
Purposes;  State  of  Roride 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  for  the  purpose  of  redesignating 
the  Tampa  Florida  ozone  O3 
nonattairunent  area  to  attainment.  In  the 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  4^rect  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  vtrill  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  January  8, 1996. 
ADDRESSEES:  Written  comments  should 
be  addressed  to:  Joey  LeVasseur, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Enviromnental  Protection 
Agency,  401  M  Street.  SW, 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 
Air  Resoiuces  Management  Division, 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 


Hillsborough  County  Environmental 
Protection  Commission,  1410  North 
21st  Street,  Tampa,  Florida  33605. 
Pinellas  County  Department  of 
Enviroiunental  Management,  Division 
of  Air  QuaUty.  300  S.  Garden  Avenue, 
Qearwater,  Florida  34616. 
FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur,  Regulatory  Plarming  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555,  ext.  4215.  Reference  file 
FL63-l-7143b. 

SUPPI.EMENTARY  INFORMATKM:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  October  19, 1995. 
Patrick  KLToUii. 

Acting  Regional  Administrator. 

(FR  Doc.  95-29824  Filed  12-6-95;  8:45  am) 

Mitw  oooe  I 


40  CFR  Part  70 

[AD-FRL-S341-4) 

Clean  Air  Act  Propoeed  Interim 
Approvel  of  Operating  Permits 
Program;  Maripoea  Air  Pollution 
Control  District,  California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  title  V  oi>erating  permits 
program  submitted  by  the  Mariposa  Air 
Pollution  Control  District  (Mariposa  or 
District)  for  the  purpose  of  complying 
with  federal  requirements  that  mandate 
that  states  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources.  Today's  action 
also  proposes  approval  of  Mariposa's 
mechanism  for  receiving  delegation  of 
section  112  standards  as  promulgated. 

In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  promulgating 
interim  approval  of  Mariposa's  tiUe  V 
program  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
submittal  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rulemaking.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
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public  conunents  rapeived  will  be 
addrasMd  in  a  subs^uent  final  rule 
based  on  this  propoied  rule.  The  EPA 
will  not  institute  a  9BCond  comment 
period  on  this  document.  Any  parties 
interested  in  commanting  on  this  action 
should  do  so  at  this  time. 

DATES:  Conunents  oh  this  proposed  rule 
miist  be  received  in  iwriting  by  January 
8, 199o. 

ADDRESSES:  Written  i  comments  on  this 
action  should  be  addressed  to:  Sara    - 
Bartholomew,  Operating  Permits 
Section  (A-5-2),  Aif  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  fS  Hawthorne 
Street.  San  Francisco.  CA  94105. 

Copies  of  the  District's  submittal, 
EPA's  Technical  Support  Document, 
and  other  supporting  information  used 
in  developing  the  proposed  approval  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours. 

FOR  RIRTHER  MFORIikTION  CONTACT:  Sara 
Bartholomew  (telephone  415/744- 
1170),  Operating  Petmits  Section  (A-5- 
2),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Regicm  IX,  75  Hawtl^ome  Street,  San 
Francisco,  CA  9410$. 
SUPPLEMENTARY  SIFORMATION:  See  the 

information  provided  in' the  direct  final 
rule  of  the  same  titlf  which  is  located 
in  the  Rules  sectioniof  this  Federal 


Audiority:  42  U.S.C.  7401-7671q. 

Dated:  November  1^  1995. 
Felicia  MaroM,  1 

Regional  Administratdr. 
[PR  Doc.  95-29835  Filed  12-6-95;  8:45  am] 


40CFRPwt70 
[AD-^RL-6341-SI 

Ctaan  Air  Act  Proposed  tnterim 
Apprevsl  of  Opsrat|n9  Pei  mils 
Program;  San  Disg6  Air  Pollution 
Control  District.  CaiifOmia 

AGENCY:  Environme|ital  Protection 
Agency  (EPA). 
ACTION:  Proposed  n^e. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  titlei  V  operating  permits 
program  submitted  by  the  San  Diego  Air 
Pollution  Control  District  (San  Diego  or 
District)  for  the  purpose  of  complying 
with  federal  require(nents  for  an 
approvable  state  program  to  issue 
operating  permits  tq  all  major  stationary 
sources  and  to  certain  other  sources. 
Today's  action  also  proposes  approval 
of  San  Dido's  mecmnism  for  receiving 


delegation  of  section  112  standards  as 
pnmiulgated. 

In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  promulgating 
interim  approval  of  San  Diego's  title  V 
program  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
submittal  as  noncontroversial  and 
anticipates  no  adverse  commeats.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rulemaking.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  uv  withdrawn  and  all 
pubUc  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  dociunent.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  January 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Celia 
Bloomfield,  Operating  Permits  Section 
(A-5-2),  Air  and  Toxics  Division.  U.S. 
Environm«ital  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San  /^ 
Francisco.  CA  94105. 

Copies  of  the  District's  submittal, 
EPA's  Technical  Support  Document, 
and  other  supporting  information  used 
in  developing  the  proposed  approval  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  • 

FOR  FURTHER  INFORMATION  CONTACT: 
Ceha  Bloomfield  (telephone  415/744- 
1249),  Operating  Permits  Section  (A-5- 
2),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San  . 
Francisco.  CA  94105. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  of  the  same  title  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  November  8, 1995. 
Felicia  Marcus. 

Regional  Administrator. 

[FR  Doc.  95-29837  Filed  12-6-95;  8:45  am) 

BH.LINO  cooE  asw-ao-p 


40CFRPart261 
[SW-FRL-6342-S1 

Hazardous  Waata  Managantant 
System;  Idantiflcation  and  Usting  of 
Hazardous  Waata;  Propoaad  Excluaion 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  Bethlehem  Steel  Corporation 
("BSC"),  Lackawanna,  New  York,  to 
exclude  (or  "delist"),  on  a  one-time 
basis,  certain  soUd  wastes  contained  in 
a  landfill  firom  being  listed  hazardous 
wastes.  Based  on  careful  analyses  of  the 
waste-specific  information  provided  by 
the  petitioner,  the  Agency  has 
concluded  that  BSC's  petitioned  waste 
will  not  adversely  affect  human  health 
and  the  environment.  This  action 
responds  to  BSC's  petition  to  delist 
these  wastes  on  a  "generator-specific" 
basis  fiom  the  hazardous  waste  Usts.  If 
the  proposed  decision  is  finalized,  the 
petitioned  waste  will  not  be  subject  to 
regulation  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  (the 
"EPACML"  model)  to  evaluate  the 
potential  impact  of  the  petitioned  waste 
on  human  health  and  the  environment, 
based  on  the  waste-specific  information 
provided  by  the  petitioner.  Specifically. 
EPA  proposes  to  use  this  model  to 
predict  the  concentration  of  hazardous 
constituents  that  may  be  released  fiom 
the  petitioned  waste  into  groundwater  if 
the  petitioned  waste  is  delisted  and  then 
disposed  of  in  a  Subtitle  D  landfill. 
DATES:  EPA  is  requesting  public 
comments  on  this  proposed  decision 
and  on  the  applicabiUty  of  the  fate  and 
transport  model  used  to  evaluate  the 
petition.  Comments  will  be  accepted 
until  January  22, 1996.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 

Any  person  may  request  a  hearing  on 
this  proposed  decision  by  filing  a 
request  with  the  Director,  Hazardous 
Waste  Identification  Division,  Office  of 
Solid  Waste,  whose  address  appears 
below,  by  December  22, 1995.  'The 
request  must  contain  the  information 
prescribed  in  §  260.20(d). 
ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should 
be  sent  to  the  Docket  Clerk,  Office  of 
Sohd  Waste  (Mail  Code  5305),  U.S. 
Environmental  Protection  Agency,  401 


M  Street  SW.,  Washington,  DC  20460.  A 
third  copy  should  be  sent  to  )ames  Kent, 
Waste  Identification  Branch,  Office  of 
Solid  Waste  (Mail  Code  5304),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washingtrai,  DC  20460. 
Identify  your  comments  at  the  top  with 
this  regulatory  docket  number:  "F-95- 
B5EP-FFFFF". 

Requests  for  a  hearing  should  be 
addressed  to  the  Director,  Hazardous 
Waste  Identification  Division,  Office  of 
Solid  Waste  (Mail  Code  5304),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  Crystal 
Gateway  #1, 1st  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA,  and  is 
available  for  viewing  horn  9:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
excluding  Federal  hoUdays.  Call  (703) 
603-9230  for  appointments.  The  public 
may  copy  material  from  any  regulatory 
dodcet  at  no  cost  for  the  first  100  pages, 
and  at  a  cost  of  $0.15  per  page  for 
additional  copies. 

FOR  FURTHER  INFORMATION,  CONTACT:  For 
general  information,  contact  the  RCRA 
HotUne,  toll  free  at  (800)  424-9346,  or 
at  (703)  412-9810.  For  technical 
information  concerning  this  notice, 
contact  Chichang  Chen,  Waste 
Identification  Branch,  Office  of  Solid 
Waste  (Mail  Code  5304),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460, 
(202)  260-7392. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

On  January  16, 1981,  as  part  of  its 
final  and  interim  final  regulations 
implementing  Section  3001  of  RCRA, 
EPA  pubhshed  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  soiuces.  This  fist  has  been 
amended  several  times,  and  is 
published  in  §261.31  and  §  261.32. 
These  wastes  are  listed  as  hazardous 
because  they  exhibit  one  or  more  of  the 
characteristics  of  hazardous  wastes 
identified  in  Subpart  C  df  Part  261  {i.e.. 
ignitability,  corrosivity,  reactivity,  and 
toxicity)  or  meet  the  criteria  for  listing 
contained  in  §  261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  Waste  from  an  individual 
facility  meeting  the  Usting  description 
may  not  be.  For  this  reason,  §  260.20 
and  §  260.22  provide  an  exclusion 
procediue,  allowing  persons  to 
demonstrate  that  a  specific  waste  from 


a  particular  generating  facility  should 
not  be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show,  first,  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  §  260.22(a)  and  the 
background  documents  for  the  listed 
wastes.  Second,  the  Administrator  must 
determine,  where  he/she  has  a 
reasonable  basis  to  believe  that  fectors 
(including  additional  constituents)  other 
than  those  for  which  the  waste  was 
listed  could  cause  the  waste  to  be  a 
hazardous  waste,  that  such  factors  do 
not  warrant  retaining  the  waste  as  a 
hazardous  waste.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  (i.e., 
ignitability,  reactivity,  corrosivity,  and 
toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See 
§  260.22(a),  42  U.S.C.  §  6921(f).  and  the 
background  doc\unents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  (i.e..  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  under  RCRA  to  determine 
whether  or  not  their  waste  remains  non- 
hazardous  based  on  the  hazardous  waste 
characteristics. 

In  addition,  residues  from  the 
treatment,  storage,  or  disposal  of  listed 
hazardous  wastes  and  mixttues 
containing  listed  hazardous  wastes  are 
also  considered  hazardous  wastes.  See 
§§261.3  {a)(2)(iv)  and  (c)(2)(i),  referred 
to  as  the  "mixture"  and  "derived-from" 
rules,  respectively.  Such  wastes  are  also 
eUgible  for  exclusion  and  remain 
hazardous  wastes  until  excluded.  On 
December  6, 1991,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
vacated  the  "mixture/derived  from" 
rules  and  remanded  them  to  the  Agency 
on  procedural  grounds.  Shell  Oil  Co.  v. 
EPA,  950  F.2d  741  (D.C.  Cir.  1991).  On 
March  3, 1992,  EPA  reinstated  the 
mixture  and  derived-from  rules,  and 
solicited  comments  on  other  ways  to 
regulate  waste  mixtures  and  residues 
(57  FR  7628).  The  Agency  plans  to 
address  issues  related  to  waste  mixtures 
and  residues  in  a  future  rulemaking. 

B.  Approach  Used  To  Evaluate  This 
Petition 

This  petition  requests  a  delisting  for 
a  hazardous  waste  listed  as  K060.  In 
making  the  initial  delisting 
determination,  the  Agency  evaluated  the 
petitioned  waste  against  the  listing 
criteria  and  factors  cited  in  §§  261.11 
(a)(2)  and  (a)(3).  Based  on  this  review. 


the  Agency  agrees  with  the  petitioner  • 
that  the  waste  is  non-hazardous  with 
respect  to  the  original  Usting  criteria.  (If 
the  Agency  had  found,  based  on  this 
review,  that  the  waste  remained 
hazardous  based  on  the  factors  for 
which  the  waste  was  originally  Usted, 
EPA  would  have  proposed  to  deny  the 
petition.)  EPA  then  evaluated  the  waste 
with  respect  to  other  factors  or  criteria 
to  assess  whether  there  is  a  reasonable 
basis  to  beUeve  that  such  additional 
factors  could  cause  the  waste  to  be 
hazardous.  See  §§  260.22  (a)  and  (d). 
The  Agency  considered  whether  the 
waste  is  acutely  toxic,  and  considered 
the  toxicity  of  the  constituents,  the 
concentration  of  the  constituents  in  the 
waste,  their  tendency  to  migrate  and  to 
bioacaunulate,  their  persistence  in  the 
environment  once  released  from  the 
waste,  plausible  and  specific  types  of 
management  of  the  petitioned  waste,  the 
quantities  of  waste  generated,  and  waste 
variability. 

For  this  delisting  determination,  the 
Agency  used  such  information  to 
identify  plausible  exposure  routes  (i.e., 
groundwater,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  waste.  The  Agency 
determined  that  disposal  in  a  Subtitle  D 
landfill  is  the  most  reasonable,  worst- 
case  disposal  scenario  for  BSC's 
petitioned  waste,  and  that  the  major 
exposure  route  of  concern  would  be 
ingestion  of  contaminated  groundwater. 
Therefore,  the  Agency  is  proposing  to 
use  a  particular  fate  and  transport  model 
(the  "EPACML"  model)  to  predict  the 
maximimi  allowable  concentrations  of 
hazardous  constituents  that  may  be 
released  from  the  petitioned  waste  after 
disposal  and  to  determine  the  potential 
impact  of  the  disposal  of  BSC's 
petitioned  waste  on  human  health  and 
the  environment. 

Specifically,  the  Agency  used  the 
maximum  estimated  waste  volume  and 
the  maximum  reported  leachate 
concentrations  as  inputs  to  estimate  the 
constituent  concentrations  in  the 
groundwater  at  a  hypothetical  receptor 
well  downgradient  from  the  disposal 
site.  The  calculated  receptor  well 
concentrations  (referred  to  as 
compliance-point  concentrations)  were 
then  compared  directly  to  the  health- 
based  levels  used  in  delisting  decision- 
making for  the  hazardous  constituents 
of  concern. 

EPA  believes  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  scenario  for  disposal  of  the 
petitioned  waste  in  a  landfill,  and  that 
a  reasonable  worst-case  scenario  is 
appropriate  when  evaluating  whether  a 
waste  should  be  relieved  of  the 
protective  management  constraints  of 
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RCRA  Subtitle  C.  Th*  use  of  a 
reasonable  worst-cast  scenario  results  in 
conservative  values  Ibr  the  compliance- 
point  concentrations  land  ensures  that 
the  waste,  once  remdved  from 
hazardous  waste  regi|lation,  will  not 
pose  a  threat  to  hum^n  health  or  the 
environment.  BecausiB  a  delisted  waste 
is  no  longer  subject  to  hazardous  waste 
control,  Uie  Agency  i^  generally  unable 
to  predict  and  does  not  control  how  a 
waste  will  be  managed  after  delisting. 
Therefore.  EPA  curreptly  believes  that  it 
is  inappropriate  to  c(|nsider  extensive 
site-specific  factors  vthen  applying  the 
fate  and  transport  model.  For  example, 
a  generator  may  petitton  the  Agency  for 
delisting  of  a  metal  hydroxide  sludge 
which  is  currently  bding  managed  in  an 
on-site  landfill  and  provide  data  on  the 
nearest  drinking  water  well, 
permeability  of  the  aquifier, 
dispersivities.  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  wa^te,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continup  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  the 
generator  may  well  choose  to  either 
send  the  delisted  watte  off  site 
immediately,  or  eventually  reach  the 
capacity  of  the  on-silJB  fiadlity  and 
subsequently  send  the  waste  off  site  to 
a  facihty  which  may  have  very  different 
hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicabiUty  of  grou*d-water 
monitoring  data  durifig  the  evaluation  of 
delisting  petitions.  IQ  this  case,  the 
Agency  determined  that,  because  BSC  is 
seeking  a  delisting  fqr  waste  managed 
on-site,  groimd-water  monitoring  data 
collected  from  the  ai«a  where  the 
petitioned  waste  is  contained  are 
necessary  to  determine  whether 
hazardous  constitueits  have  migrated  to 
the  underlying  grouQdwater.  Groimd- 
water  monitoring  data  collected  from 
BSC's  monitoring  w^lls  will  help 
characterize  the  potential  impact  (if  any) 
of  the  disposal  of  BSC's  waste  on  human 
health  and  the  environment. 

The  Agency  provides  notice  and  an 
opporttmity  for  comment  before 
granting  or  denying  $  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  timely  public  comments 
(including  those  at  public  hearings,  if 
any)  on  today's  pro^sal  are  addressed. 
Late  comments  will  be  considered  to  the 
extent  possible. 


IL  Disposition  of  Delisting  Petition 
BctUcnem  Steel  Corporation, 
Lackawanna,  New  York 

A.  Petition  for  Exclusion 

Bethlehem  Steel  Corporation  (BSC), 
located  in  Lackawanna,  New  York,  was 
engaged  in  primary  metal-making  and 
coke-making  operations  prior  to  1983. 
BSC  petitioned  the  Agency  to  exclude, 
on  a  one-time  basis,  the  waste  contained 
in  an  on-site  landfill,  presently  listed  as 
EPA  Hazardous  Waste  No.  K060— 
"Ammonia  still  lime  sludge  from  coking 
operations".  The  listed  constituents  of 
concern  for  EPA  Hazardous  Waste  No. 
K060  are  cyanide,  naphthalene, 
phenolic  compounds,  and  arsenic.  BSC 
refers  to  this  landfill  as  Hazardous 
Waste  Management  Unit  No.  2  (HWM- 
2).  Although  only  a  portion  of  the  waste 
in  the  landfill  is  the  ammonia  still  lime 
sludge,  the  entire  volume  of  waste  is 
considered  to  be  a  listed  waste  in 
accordance  with  §  261.3(a)(2)(iv)  (i.e., 
the  mixture  rule).  The  mixture  of  listed 
ammonia  still  lime  sludge  and  solid 
waste  contained  in  HWM-2  is  the 
subject  of  this  petition. 

BSC  petitioned  the  Agency  to  exclude 
its  waste  because  it  does  not  believe  that 
the  waste  meets  the  criteria  of  the 
listing.  BSC  claims  that  the  mixture  of 
ammonia  still  lime  sludge  and  solid 
waste  is  not  hazardous  because  the 
constituents  of  concern,  although 
present  in  the  waste,  are  present  in 
either  insignificant  concentrations  or,  if 
present  at  significant  levels,  are 
essentially  in  immobile  forms.  BSC  also 
believes  that  this  waste  is  not  hazardous 
for  any  other  reason  (i.e..  there  are  no 
additional  constituents  or  factors  that 
could  cause  the  w-iste  to  be  hazardous). 
Review  of  this  petition  included 
consideration  of  the  original  listing 
criteria,  as  well  as  the  additional  bctors 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984. 
See  Section  222  of  HSWA,  42  USC 
6921(f),  and  40  CFR  260.22(d)(2)-<4). 
Today's  proposal  to  grant  this  petition 
for  deUsting  is  the  result  of  the  Agency's 
evaluation  of  BSC's  petition. 

B.  Background 

On  ]uly  18, 1984,  BSC  petitioned  the 
Agency  to  exclude  the  waste  contained 
in  its  on-site  landfill  identified  as 
HWM-2,  and  subsequently  provided 
additional  information.  After  evaluating 
the  petition,  the  Agency  proposed  to 
deny  BSC's  petition  to  exclude  the 
waste  contained  in  HWM-2  on  April  7, 
1989  (see  54  FR 14101).  The  Agency's 
evaluation  of  the  petition,  which  used 
the  "VHS"  fate  and  transport  model  and 
the  analytical  data  provided  by  BSC, 
indicated  that  the  petitioned  waste 


exhibited  si^ificant  concentrations  of 
leachable  lead  and  benzo(a)pyrene. 
Furthermore,  the  Agency  considered  the 
sampling  and  analysis  program 
conducted  in  support  of  the  petition  to 
be  incomplete.  Moreover,  groimdwater 
monitoring  data  collected  from  wells 
monitoring  this  on-site  landfill 
indicated  that  the  landfill  may  have 
been  adversely  impacting  groundwater 
quality  at  the  site.  The  Agency  received 
public  comments  on  the  April  7, 1989 
proposed  decision  between  April  and 
Jime  1989.  On  January  29, 1990,  the 
Agency  re-opened  the  comment  period 
to  enable  pubUc  review  of  information 
supporting  the  proposed  deUsting 
health-based  level  for  benzo(a)pyrene 
(see  55  FR  2847).  The  Agency  pubHshed 
a  final  denial,  including  responses  to 
pubUc  comments,  in  the  Fedn'al 
Register  on  August  26, 1991  (see  56  FR 
41944).  On  October  30, 1991,  BSC 
petitioned  the  U.S.  Court  of  Appeals  for 
the  District  of  Colimibia  Circuit  to 
overturn  EPA's  denial  decision. 
Subsequently,  BSC  agreed  to  stay  this 
litigation  for  a  re-evaluation  by  EPA 
using  a  new  fate  and  transport  model 
(EPACML)  and  updated  health-based 
levels,  and  on  November  17, 1992 
submitted  extensive  supplemental  wa^ste 
characterization  and  groundwater 
monitoring  data.  After  reviewing  the 
new  data  in  conjunction  with  the 
existing  petition  information,  the 
Agency  now  beUeves  that  the  petitioned 
waste  is  eligible  for  an  exclusion  based 
on  the  current  evaluation  criteria. 
Therefore,  the  Agency  hereby  proposes 
to  withdraw  its  final  denial  decision 
and  to  grant  BSC's  petition.  The 
Agency's  decision  to  re-evaluate  BSC's 
petition  was  based  on  additional  waste 
characterization  and  groundwater  data 
that  was  collected  subsequent  to  the 
publication  of  the  final  denial  decision. 
The  Agency's  re-evaluation  of  BSC's 
petitioned  waste  contained  in  the 
HWM-2  landfill  is  the  subject  of  today's 
proposal. 

In  support  of  its  petition,  BSC 
submitted:  (1)  detailed  descriptions  and 
schematics  of  its  manufacturing  process; 
(2)  a  list  of  all  raw  materials  and 
Material  Safety  Data  Sheets  (MSDS)  for 
all  trade  name  materials  that  might  be 
expected  to  have  contributed  to  the 
waste;  (3)  results  from  total  constituent 
analyses  for  the  eight  Toxicity 
Characteristic  (TC)  metals  listed  in 
§261.24,  antimony,  nickel,  thallium, 
and  cyanide;  (4)  results  from  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP;  SW-846,  Method 
1311)  for  the  eight  TC  metals,  antimony, 
nickel,  and  thallium;  (5)  results  from  the 
EP  leachate  procedure  for  the  eight  TC 
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metals,  nickel,  and  cyanide;  (6)  results 
from  total  constituent  analyses  for 
sulfide  and  reactive  sulfide;  (7)  results 
from  total  oil  and  grease  analyses;  (8) 
results  from  characteristics  testing  for 
ignitability,  coirosivity,  and  reactivity; 

(9)  results  from  total  constituent 
analyses  for  70  volatile  organic  and 
semivolatile  organic  constituents, 
including  the  "TC  organic  constituents 
(excluding  pesticides  and  herbicides); 

(10)  results  from  the  TCLP  analyses  for 
63  volatile  organic  and  semivolatile 
organic  constituents,  including  the  TC 
organic  constituents  (excluding 
pesticides  and  herbicides);  and  (11) 
groimdwater  monitoring  data  collected 
from  wells  monitoring  the  on-site 
landfill. 

BSC  conducted  primary  metal-making 
and  coke-making  operations  during  the 
period  the  ammonia  still  lime  sludge 
was  generated.  In  October  1983,  BSC 
discontinued  its  primary  metal-maldng 
operations  and  modified  its  coking 
processes  so  that  the  ammonia  still  lime 
sludge  was  no  longer  generated.  (BSC 
now  uses  sodium  hydroxide  as  the 
strong  base  at  the  ammonia  still  rather 
than  lime  slurry,  and  therefore  ammonia 
still  lime  sludge  is  no  longer  generated.) 

BSC's  steel-making  process  involved 
refining  molten  iron  with  oxygen,  flux 
(i.e..  dolomite  or  lime),  and  alloying 
materials  in  a  basic  oxygen  furnace  to 
produce  carbon  steels.  BSC's  iron- 
making  process  involved  smelting  of 
iron-bearing  materials  (i.e.,  iron  ore, 
sinter,  and  scrap)  with  coke,  flux  (i.e., 
dolomite  and  lime),  and  preheated  air  in 
blast  furnaces.  The  blast  furnace  slurry 
disposed  of  in  BSC's  landfill  originated 
from  the  water  scrubbing  of  blast 
furnace  gas.  According  to  BSC,  blast 
furnace  sludge  has  not  been  produced 
since  the  final  removal  of  sludge  from 
the  thickener  in  November  1983. 

Coke-making  involves  the  destructive 
distillation  of  bituminous  coal  in  coke 
ovens.  Volatile  matter  evolves  during 
the  coking  process  (including  the 
moisture  content  of  the  coal)  and  leaves 
the  ovens  through  coke  oven  gas  off- 
takes. This  hot  coke  oven  gas  is  cooled 
by  spraying  it  with  recycled  flushing 
liquor  consisting  of  a  weak  ammonia 
Uquor  (WAL)  solution.  As  the  coke  oven 
gas  is  cooled,  water  and  tar  are 
condensed.  The  tar  fraction  is  separated 
from  the  aqueous  WAL  in  a  decanter. 
The  majority  of  the  WAL  is  recycled 
back  to  the  coke  oven  gas  cooling 
process  as  flushing  liquor.  Any  excess 
WAL  is  processed  by  solvent  extraction 
to  recover  phenol  or  sodium  phenolate. 
The  excess  WAL  then  is  processed  by 
steam  stripping  to  release  aqueous 
ammonia  into  the  gas  phase  in  an 
ammonia  still.  In  the  upper  portion  of 


the  still,  free  ammonia  is  stripped  by 
steam  (at  temperatures  of  about  100  "C) 
and  ammonia  vapor  rising  from  the 
lower  portion.  In  the  lower  portion  of 
the  still,  fixed  ammonia  compounds  are 
dissociated  by  adjusting  the  pH  with 
Ume  slurry  and  then  injecting  steam. 
The  spent  ammonia  still  lime  slurry  is 
drawn  off  the  bottom  and  discharged  to 
one  of  two  settling  basins.  The  sludge 
that  settles  out  in  these  basins  (j.e.. 
ammonia  still  lime  sludge)  is 
subsequently  placed  in  the  on-site 
landfill. 

As  stated  previously,  BSC  disposed  of 
its  ammonia  still  lime  sludge  in  its  on- 
site  HWM-2  landfill  with  other  solid 
wastes  between  1969  and  November  of 
1983.  BSC  is  not  currently  disposing  of 
wastes  in  this  landfill.  Based  on 
available  records,  BSC  estimates  that 
approximately  two  percent  of  the  waste 
placed  in  the  landfill  is  ammonia  still 
lime  sludge.  The  most  significant  wastes 
that  were  disposed  of  in  the  landfill 
include:  blast  furnace  thickener  sludge, 
basic  oxygen  furnace  thickener  sludge, 
sinter  plant  sludge,  sludges  generated 
from  the  treatment  of  wastewaters  from 
a  cold  rolling  mill,  a  stedikjidding 
operation,  and  a  hot-dip  gat^^izing 
line,  and  dredging  spoils  (from  Smokes 
Creek).  Only  the  ampionia  still  lime 
sludge  is  a  listed  hazardous  waste. 

BmD's  prelimiiuuy  sampUng 
demonstration  included  data  on  ten 
samples  collected  from  the  landfill  in 
January  1984.  A  detailed  description  of 
procedures  used  to  collect  three  of  these 
samples  was  not  provided  and  is  not 
available.  For  the  remaining  seven 
samples,  BSC  divided  the  landfill  into 
four  sections  and  randomly  selected  a 
partial  core  sample  (i.e.,  two-foot  core 
samples  were  taken  as  opposed  to  full- 
depth  core  samples)  from  each  of  the 
four  sections,  two  partial  core  samples 
from  the  central  portion  of  the  landfill, 
and  an  additional  partial  core  sample 
from  the  southeast  section.  A  grab 
sample  was  then  taken  from  each  of 
these  seven  core  samples,  resulting  in 
seven  grab  samples.  "The  three  samples 
for  which  sampling  procedure 
descriptions  were  not  provided  were 
analyzed  for  total  constituent  (i.e.,  mass 
of  a  particular  constituent  per  mass  of 
waste)  and  extraction  procedure  (EP) 
leachable  (i.e.,  mass  of  a  particular 
constituent  per  imit  volimie  of  extract) 
concentrations  of  arsenic,  cyanide, 
naphthalene,  and  phenolic  compounds. 
The  extraction  procedure  used  in  these 
analyses,  however,  was  not  equivalent 
with  the  procedure  described  in  SW- 
846  Method  1310  and  therefore  these 
data  were  not  considered  in  the 
evaluation  of  BSC's  petition.  (For  a  more 
detailed  description  of  the  extraction 


procedure  used  by  BSC,  see  the  RCRA 
public  docket  for  today's  notice.)  The 
remaining  seven  grab  samples  were 
analyzed  (using  the  EP)  for  leachable 
concentrations  of  the  eight  TC  metals, 
nickel,  cyanide,  and  sulfide;  and  the 
chu^cteristics  of  corrosivity  and 
reactivity. 

BSC  collected  a  second  set  of  samples 
during  April  1984.  To  collect  these 
samples,  BSC  divided  the  landfill  into 
six  sections  of  approximately  equal  size. 
Within  each  section,  six  discrete 
samples  were  taken  at  random  depths 
from  evenly  spaced  boring  locations. 
The  samples  then  were  composited,  by 
section,  to  form  six  representative 
samples,  one  composite  per  section. 
These  six  composite  samples  were 
analyzed  for  total  constituent 
concentrations  of  the  eight  TC  metals, 
nickel,  cyanide,  benzene, 
benzo(a)pyrene,  naphthalene,  phenolic 
compounds,  and  tetrachloroethylene.  In 
addition,  these  six  composite  samples 
were  analyzed  (using  the  EP)  for 
leachable  concentrations  of  the  eight  TC 
metals,  nickel,  and  cyanide;  total  oil  and 
grease  content;  and  the  characteristic  of 
ignitability. 

At  EPA  s  request,  BSC  conducted 
additional  sampling  and  testing  of  the 
central  portion  of  the  landfill  in 
February  of  1985.  Specifically,  BSC 
collected  approximately  ten  two-foot 
long  core  samples  from  six  locations 
within  the  central  portion  of  the 
landfill.  For  each  location,  grab  samples 
were  taken  from  each  of  the  core 
samples  (approximately  ten)  and 
composited.  These  six  composite 
samples  were  analyzed  for  total 
constituent  and  leachable 
concentrations  (using  the  EP)  of  the 
eight  TC  metals  (excluding  mercury, 
seleniimi,  and  silver),  nickel,  and 
cyanide.  In  addition,  these  six 
composite  samples  were  analyzed  for 
total  constituent  concentrations  of 
sulfide,  benzene,  benzo(k)fluoranthene, 
benzo(a)pyrene,  dibenzo(a,h)anthracene, 
indeno(l  ,2,3-cd)pyrene,  naphthalene, 
and  phenolic  compounds;  and  total  oil 
and  grease  content. 

In  its  comments  to  the  Agency's  April 
7. 1989  proposed  denial  of  its  petition, 
BSC  submitted  the  analytical  results  of 
an  additional  sampling  event.  In 
September  1988,  four  full-depth  core 
samples  were  obtained  from  the  landfill 
and  were  composited  to  form  one 
composite  sample.  This  sample  was 
analyzed  using  the  TCLP  to  quantify 
leachable  concentrations  of  the  TC 
contaminants  listed  in  §  261.24 
(excluding  the  pesticides/herbicides) 
and  thirteen  other  organic  constituents. 

In  June  1992,  following  the 
publication  of  the  final  denial  notice  for 
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BSC's  petition  in  tbq  Federal  Register 
(see  56  FR  41944:  August  26. 19911.  BSC 
conducted  additional  sampling  and 
testing  of  its  petitiowd  waste.  BSC 
established  a  unifonti  grid  over  the 
landfill  dividing  the  kndfill  into 
seventeen  sections,  fach  100  feet  by  100 
feet.  Within  each  grid  section  a  second 
unifmn  grid  of  lO^fQot  intervals  was 
established  for  the  selection  of  the 
individual  boring  locations.  Ahemating 
10.000  souare  foot  gfid  sections  were 
sheeted  rar  sampli^.  BSC  used  a 
random  number  tabs  to  select  five 
boring  locations  within  eech  10.000 
square  foot  grid  sectlcm.  This  resulted  in 
the  selection  of  eight  grid  sections  to 
yield  eight  composite  samples  of  the 
materiuin  the  landfill,  with  each 
composite  representative  of  five  full- 
core  sample  aliquots  from  each  grid 
section.  These  eight  ccHuposite  samples 
were  analyzed  for  to|al  constituent 
conc8ntr8ti(»is  of  83i  toxicants  of 
potontial  concern  ■  (Including  the  eight 
TC  metals).  These  ^|^t  composite 
samples  were  also  aaialyzed  for  TCLP 
leachate  ocmcentiations  of  the  toxicants 
of  potential  concern  (excluding  cyanide 
and  polychlorinatedbiphenyls  (PCBs)); 
and  total  oil  and  grease. 

BSC  claims  that  the  analytical  data 
obtained  from  the  fojur  sampling  events 
that  occurred  from  April  1984  through 
Jime  1992  are  represinitative  of  any 
variation  in  the  omStituent 
concentrations  in  the  petitioned  waste. 
BSC  believes  that  the  data  from  the 
preliminary  grab  saitiples  obtained  in 
January  1984  are  not  representative  of 
the  entire  waste  volume  contained  in 
the  landfill.  BSC  also  believes  that  it  has 
addressed  the  Agen<^'s  concern 
regarding  the  number  of  samples 
collected  and  the  target  analyses,  as 
originally  noted  by  the  Agency  in  the 
April  7, 1989  proposal  to  deny  BSCs 
petition.  Spedficallv.  in  that  proposal 
the  Agency  noted  tl«t.  based  on  the 
dimensions  of  the  biadfill  containing 
the  petitioned  wast4.  BSC  should  have 


collected  at  least  one  saniple  for  every 
10.000  square  foot  section  of  the 
landfill.  BSC's  original  estimate  of  the 
areal  extent  of  the  landfill  was  5.3  acres; 
however,  as  discussed  later  in  today's 
notice.  BSC  has  demonstrated  through 
detailed  calculations  (discussed  later  in 
today's  notice)  that  a  better  estimate  of 
the  landfill  area  is  3.5  acres.  Therefore, 
based  on  this  revised  estimate.  BSC 
shoxild  have  collected  at  least  15 
composite  samples.  Since  the  April 
1989  proposal.  BSC  has  conducted 
additional  sampling  of  the  waste, 
bringing  the  total  number  of  composite 
samples  to  21.  including  8  composite 
samples  collected  in  jtine  1992  that 
have  been  analyzed  for  total  constituent 
concentrations  of  70  volatile  organic 
and  semivolatile  organic  constituents. 
The  Agency  believes,  based  on  its  re- 
evaluation  of  BSC's  petition,  that  the 
combined  results  of  BSCs  sampling 
events  are  sufficient  to  characterize  any 
variation  in  the  constituent 
concentrations  in  the  petitioned  waste. 

BSC  also  submitted  ground-water 
monitoring  infonnation  collected  frtHn 
wells  monitoring  the  landfill  to 
demonstrate  that  the  petitioned  waste 
was  not  adversely  impacting  ground- 
water quality.  The  ground-water 
monitoring  infcxmaticm  submitted  by 
BSC.  and  more  recent  date  received 
from  Stete  and  EPA  Regicmal 
authorities,  included:  (1)  Well  location 
infonnation:  (2)  boring  logs  and  well 
construction  information  for  each  well; 
(3)  water  levels  and  water  level  contour 
maps:  and  (4)  results  of  the  analjrsis  of 
groimd-water  samples. 

C.  Agency  Analysis 

BSC  used  SW-846  Methods  7060 
through  7760  (January  1984,  April  1984. 
and  February  1985  samples)  to  quantify 
the  total  constituent  concentrations  of 
the  eight  TC  metals  and  nickel.  BSC 
used  SW-846  Method  6010  (June  1992 
samples)  to  quantify  the  total 
constituent  concentrations  of  the  eight 


TC  metels  (with  the  exception  of 
mercury  and  selenium,  for  which  BSC 
used  SW-846  Methods  7471  and  7740. 
respectively),  nickel,  antimony,  and 
thallium.  "Methods  for  Chemical 
Analysis  of  Water  and  Wastes"  Method 
335.2  (April  1984  samples).  SW-646 
Method  9010  (February  1985  samples) 
and  SW-846  Method  9012  (June  1992 
samples)  were  used  to  quantify  total 
cyanide  concentrations  in  the  petitioned 
waste.  SW-846  Method  9030  (February 
1985  samples)  was  used  to  quantify  total 
sulfide  levels  in  the  petitioned  waste. 
SW-846  Method  7.3.4.1  (J\me  1992 
samples)  was  used  to  quantify  reactive 
sulfide  levels  in  the  petitioned  waste. 
SW-646  Method  1310  (samples  prior  to 
1988)  was  used  to  determine  the 
leachable  concentrations  of  the  eight  TC 
metels.  nickel,  and  cyanide.  BSC 
prepared  a  toxicity  diaracteristic 
leachate  (according  to  the  procedure  in 
51  FR  21685.  June  13. 1986)  to 
determine  the  leachable  concentrations 
of  the  eight  TC  metels  in  the  September 
1988  sample.  SW-846  Method  1311  was 
used  to  determine  the  leachable 
concentrations  of  the  eight  TC  metals, 
nickel,  antimony,  and  thallium  in  the 
June  1992  samples.  Table  1  presente  the 
maximiun  reported,  and  95%  Upper 
Confidence  Limit  (UCL)  total 
constituent  concentrations  of  the  eight 
TC  metals  listed  in  §  261.24,  nickel, 
antimony,  thalliimi.  cyanide,  and 
sulfide.  Table  1  also  identifies  the 
number  of  samples  in  which  each 
constituent  was  detected.  Table  2 
presente  the  maximum  reported,  and 
95%  UCL  EP  leachate  and  TCLP 
leachate  concentrations  of  the  eight  TC 
metels  listed  in  §  261.24,  nickel, 
antimony,  thallium,  and  cyanide. 
(Analysis  for  leachable  concentrations 
of  sulfide  or  reactive  sulfide  is  not 
necessary  because  the  Agency's  level  of 
regulatory  concern  is  bawd  on  the  total 
constituent  concentration  of  reactive 
sulfide.) 


T 

KBiE  1.— Total  Constituent  Concentrations  (mq/kg)  Inorganic  Constituents 

Constituents 

Total  Concentrations  (mg/Kg) 

Number  of 
Samples  in 
wtiichde- 
tacte(Mo(ai 
numt)erof 
samples 

Maximum^ 

9S%UCL2 

Antimony  ..„ 

1  j  1  1      i 

•    1    :    :        i 

1   1   i   1       1 
1  1  1  1  ;  1 

<12 

162 

1.660 

3.3 

172 

7.520 

<12 

10.3 
791 

2.1 
100 
2310 

016 

Araenic  — 

Barium 

Cadmium .... 
Chromium... 
ima 

• " 

1203 

^3ao 

12/20 
20/20 
20/20 

■  BSC  cfaoM  to  analyze  waste  samples  for  these 

constituents  because  they  were:  (1)  identified  by 
EPA  during  previous  acti^os  concerning  this 


petition  as  constituents  of  regulatory  concern,  or  (2) 
identified  as  constituents  that  reasonably  may  be 
expected  to  be  potentially  present  in  the  petitioned 


waste,  based  on  the  processes  from  which  the  watte 
components  were  derived. 
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Table  1.— Total  Constituent  Concentrations  (mg/kg)  Inorganic  Constituents— Continued 


Constituents 

Number  of 
Samples  in 
which  de- 
tectecMotal 
number  of 
samples 

Maximum^ 

95%UCL2 

Mercury  ...«........................_. 

0.268 
64.6 
2.6 
3.0 
^       43 
43.1 
140 

0.16 

30.6 

2.2 

2.1 

32.6 

36.0 

130.0 

6/14 

Nickel    - 

12O0 

Selenium ».. 

Silver 

Thaliun ..._ „ 

Cvanide  ftotaH      . 



6/14 
8/14 

..•...»...».•••»•  —  ■»>•»•■•»•••••••••••«  •••••^•■••••••»MM***»*M**»**»*M«M*****«*****>>  »••»••— 

5/8 
20/23 

Reactive  Sulfide .. 

7/8 

<  Denotes  that  the  constituent  was  not  detected  at  the  detection  limit  specified  in  the  table. 

^  These  levels  represent  the  highest  detected  concentrations  of  each  inorganic  constituent  found  in  any  sample  of  the  petitioned  waste,  and,  if 
not  detected,  the  highest  detection  limit  These  levels  do  not  necessarSy  represent  the  specific  levels  found  in  one  sample. 

2  95%  Upper  Confidence  Limit  (UCL)  is  the  estimated  upper  95  percent  confidence  interval  for  the  average  of  sample  concer*ations  based  on 
the  StudenM  dMribuiion  applied  to  random  sarrnles.  The  average  was  caiculaled  by  considering  nondetedable  measurements  to  be  measure- 
ments at  the  detection  limits,  except  for  arsenic,  for  which  high  detection  limits  (<100  mg/kg)  for  eight  samples  wire  not  included. 

Table  2.— EP/TCLP  Leachate  Concentrations  (mg/l)  Inorganic  Constituents 


' 

EP/TCLP  Leachate  Concentrations  (mg/l) 

Constituents 

Maximum^ 

95%  UCL 2 

EP 

TCLP 

EP 

TCLP 

Antimony - - - 

NA 

<0.06 

NA 

<0.06 

Arsenic - 

0.034 

<0.3 

0.016 

0.16 

Barium - 

1.48 

0.7 

0.85 

0.54 

Cadmium 

0.015 

<0.005 

0.005 

<O.006 

Ctvomium ~ .•. 

0.144 

0.023 

0.034 

0.024 

Lead — ...... - ~. .~— . 

1.61 

0.11 

0.37 

0.059 

Mercury  ~- 

0.0007 

<0.005 

0.0004 

<0.002 

Ntekel- - . . 

0.59 

0.21 

0.28 

0.15 

Selenium ......~...~ . 

0.008 

<0.3 

0.003 

,     <0.15 

Silver ~ 

<0.001 

<0.01 

<0.001 

<0.01 

Ttiallium - — 

NA 

3<0.3 

NA 

<0.17 

Cyanide  (totaO •• 

0.06 

*2.1 

0.03 

NA 

<Oenotes  that  the  constituent  was  not  detected  at  the  detection  limit  specified  in  the  table. 
NA*  Not  enelvzed 

'  These  levro  represent  ttie  highest  detected  concentrations  of  the  Inorganic  corwtituents  found  in  any  extract  of  samples  of  ttw  petitioned 
waste,  and.  if  not  detected,  the  highest  detectton  limit  These  levels  do  not  necessarily  represent  the  specific  levels  found  m  one  sample. 

2  95%  Upper  Confidence  Limit  (UCL)  is  the  estimated  upper  95  percent  confidence  interval  for  the  average  of  sample  concentrations  based  on 
the  Student-t  dtetributton  applied  to  random  sanples.  The  average  was  cateulated  by  considering  norvdetectabte  measurements  to  be  measure- 

3  Three  sarrf)les  Onchjding  a  duplicate^  analyzed  for  thallium  had  a  detectkxi  limit  of  0.3  mg/l.  Seven  additional  samples  (including  a  (kjpiicate) 
analyzed  for  thaHum  had  a  detectton  limit  of  0.01  mg/l.  .^....;_«  ._»_   «  K....-K  /k— ^  ~.  inn 

*  Catoulated  from  the  maximum  detected  total  cyankle  concentration  of  43.1  mg/kg  by  assuming  a  dilution  factor  of  twenty  (based  on  100 
grams  of  sample  and  dUutk>n  with  2  liters  of  water)  and  a  theoretical  worst-case  leaching  of  100  percent 


BSC  also  perfonned  the  Synthetic 
Predpitetion  Leaching  Procedure  (SPLP; 
SW-846  Method  1312)  on  samples  from 
Jime  1992  to  further  examine  leachable 
lead  levels.  The  SPLP  is  similar  to  the 
TCLP,  except  that  the  extraction  fluid  is 
a  solution  of  dilute  mineral  acid  (pH 
4.2).  rather  than  the  concentrated 
solution  of  acetic  add  used  in  the  TCLP. 
EPA  has  used  the  SPLP  to  simulate  the 
effisct  of  addle  rainfall  on  the  mobility 
of  waste  coBstituente  (e.g.,  see  54  FR 
15316;  April  17. 1989).  BSC  claims  that 
the  SPLP  is  more  representative  of 
realistic  leeching  conditions  at  the 
current  site  of  the  waste  in  the  on-site 
landfill.  Lead  was  not  detected  (<0.003 
mg/l)  in  any  of  the  ten  composite 


samples  (8  samples  and  2  replicates) 
from  the  June  1992  sampling  event 
using  the  SPLP  procedure. 

The  detection  limite  in  Tables  1  and 
2  (and  Tables  3  and  4  that  follow) 
represent  the  lowest  concentrations 
quantifiable  by  BSC  when  using  the 
appropriate  analytical  methods  to 
analyze  the  petitioned  waste. 

Using  "Standard  Methods  for  the 
Examination  of  Water  and  Wastewater 
(14th  edition)"  Method  502.D  (April 
1984  samples)  and  SW-846  Method 
9071  (February  1985  and  June  1992 
samples).  BSC  dkermined  that  the 
maximimi  oil  and  grease  content  of  the 
petitioned  waste  was  0.93  percent; 
therefore,  the  EP  and  the  TCLP  analyses 


did  not  have  to  be  modified  in 
accordance  with  the  Oily  Waste 
Extraction  Procedure  [i.e.,  wastes  having 
more  than  one  percent  total  oil  and 
grease  may  either  have  significant 
concentrations  of  constituents  of 
concern  in  the  oil  phase,  which  may  not 
be  assessed  using  Uie  standard  EP  or 
TCLP  leachate  procedure,  or  the 
concentration  of  oil  and  grease  may  be 
sufficient  to  coat  the  solid  phase  of  the 
sample  and  interfere  with  the  leaching 
of  metels  from  the  sample).  See  SW-846 
Method  1330  for  the  Oily  Waste 
Extraction  Procedure.  On  the  basis  of 
test  results  provided  by  BSC,  pursuant 
to  §  260.22,  none  of  the  samples 
analyzed  exhibited  the  characteristics  of 
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ignitability.  coirosivity.  or  reactivity. 
See  §  261.21,  $  261.^2.  and  §  261.23. 
respectively. 

BSC  used  umefer^ced  gas 
chromatographic/mass  spectroooetric 
(GC/MS)  methods  (April  1984  samples) 
to  quantify  total  constituent 
concMitrations  of  b^izane, 
benzo(a)pyTene,  and 
tetrachloroethylene.  "Methods  for 
Chemical  Analysis  of  Water  and  Waste," 
Method  42ai  (April  1984  samples)  was 
used  to  quantify  phenol  levels.  SW-846 
MeUmd  8.86  (April  1984  samples)  was 
used  to  quantify  naphthalene 
concentrations.  BSC  used  unreferenced 
SW-846  Methods  (February  1985 
samples)  to  quantiiy  the  total 
constituent  concentrations  of  benzene, 
benzo(a)pyrene,  beiso(k)fluoranthene, 
dibenzo(aJi)anthracene,  indeno(l,2,3- 
cd)-pyTene,  naphthalene,  and  phenols. 
BSC  used  SW-846  Methods  8240  and 
8270  (Jime  1992  saniples)  to  quantify 
total  constituent  concentrations  of 


volatile  organic  and  semivolatile  organic 
compounds,  respectively.  BSC  prepared 
a  toxicity  characteristic  leacfaate 
(according  to  the  procedure  in  51  FR 
21685,  Jime  13, 1986)  to  determine  the 
leachable  concentrations  of  volatile 
organic  and  semivolatile  organic 
compounds  in  the  September  1988 
sample.  BSC  used  SW-«46  Method  1311 
in  conjunction  with  Methods  8240  and 
8270  to  determine  the  leachable 
concentrations  of  volatile  organic  and 
semivolatile  organic  compounds  in  the 
June  1992  samples. 

Table  3  presents  the  maximum 
reported  (or  estimated)  total  constituent 
concentrations  for  hazardous  organic 
constituents  detected  in  the  petitioned 
waste.  Table  4  presents  the  maximum 
reported  and  estimated  TCLP  leachate 
concentrations  for  hazardous  organic 
constituents  detected  in  extracts  of 
samples  of  the  petitioned  waste. 
Average  values  (and  95%  UCLs)  were 
not  calculated  because  the  number  of 


samples  for  most  organic  constituents 
were  limited,  and  most  jrielded 
nondetectable  constituent  levels  at 
varying  detection  limits.  Furthermore, 
most  constituents  that  were  detected 
were  found  at  levels  below  quantitation 
limits  and  are  reported  as  "estimated" 
values.  Tables  3  and  4  also  identify  the 
numbw^  of  samples  in  which  each 
constituent  was  detected.  The  total 
constituent  concentrations  of 
benzo(a)pyrene,  naphthalene,  and 
phenol  in  the  six  composite  samples 
collected  in  April  1984  were  presented 
in  the  petition  on  a  dry  weight  basis. 
Because,  for  delisting  purposes,  the 
Agency  evaluates  wastes  in  their  as- 
dispoMd  condition,  the  concentrations 
of  these  three  constituents  were 
recalculated  in  Table  3  on  a  wet  weight 
basis  using  percent  solids  data  to 
account  for  the  water  that  is  normally 
present  in  the  waste.  (For  further  detail, 
see  the  RCRA  public  docket  for  today's 
notice.) 


Table  13.— Total  CONSTmjEKfr  Concentrations  (mg/kg)  Detected  Organic  Constituents 


Benzo(a)-anlhracana 

Benzo<a)pyrene3  , 

Ctwysene 

1,1-OJcNoroethane  .... 

Ettiyl  benzene 

Fkjoramnene 

lndano<l  ,2>0(>H>yrenf 
Methyl  ettiyt  ketone . 


Pt)«noi3 


Toluene 
Xylenes 


^  -  -  - ...     . 
(^mvinueiu 


Total  Concentrations  (mgAcg) 


Maximum^ 


20.44 

0.69 
20.6 
20.0075 

1.3 
21.3 
20.53 
20.085 
20.87 
22.0 

0.26 

21.5 

20.0066 
5 


Number  of 
samples  in 
wtiichde- 
tectedftotal 
mmberal 
samples 


2« 
6/20 
2/8 
1/8 
2/8 
218 
1/14 

sn 

15/23 
S« 

12/20 
S/8 
2/8 
5/8 


^  These  levels  represent  the  highest  concentration  of  each  organic  constituent  found  in  any  sample  of  the  petitioned  waste.  These  levels  do 
not  necessarily  represent  the  speofic  levels  found  in  one  sample. 

2These  constituents  were  detectsd,  but  below  quantitation  hmits;  estimated  values  are  given. 

>BSCs  petition  reported  benzo(a)pyrene,  naphthalene,  and  phenol  concentrations  for  samples  collected  in  April  1984  on  a  dry  weight  basis. 
Tabulated  values  are  ofi  a  wet  weight  t)asis.  ^ 


Table  4.— TCLP  Leachate  Con-  Table  4.— TCLP  Leachate  Con- 
centrations (m«/l)  Detected  Or-  centrations  (mg/I)  Detected  Or- 
ganic Constituettts  ganic  Constituents— Continued 


Constituents 

TCLP 
Leachate 
Concentra- 
tions (m|^) 
Maximum^ 

Ethyl  bsraene 

Methylene  chloride'  . 

Naphttialene  .._.. 

Ptwnd 

Tduane 

0.036 

.066 

».013 

a. 028 

.011 

i.i,i-Trichioioe|hene 

.006 

Constituents 


Xylenes 


TCLP 

Leacturte 

Corwenba- 

tions  {mgfl\ 

Maximum^ 


.085 


^These  levels  represent  the  highest  cor>- 
cerrtration  of  each  organic  constituent  found  in 
any  extract  of  samples  of  the  petitioned  waste. 
These  levels  do  not  rtecessarily  represent  tfie 
specific  levels  found  in  one  sample. 


2Found  in  blanks  for  some  samples. 

^Concerrtrations  estimated  at  less  than  ttie 
detection  limit  were  reported  and  are  induded 
as  maximum  concentrations. 

In  its  original  petition,  BSC  submitted 
a  signed  certification  stating  that  the 
landfill  contained  approximately 
170,000  cubic  yards  of  waste  that  had 
been  acciunulated  for  14  years  (1969 
through  November  1983).  In  the 
November  1992  supplemental 
information  submittal,  BSC  claimed  that 
this  previous  estimate  of  the  volume  of 
the  landfill  was  not  accurate.  BSC  stated 
that  the  initial  estimate  was  based  upon 


an  area  of  5.3  acres  and  an  average 
depth  of  20  feet.  BSC's  recalculation  of 
the  volume  of  the  landfill  is  based  upon 
an  area  of  153,240  square  feet 
(approximately  3.5  acres)  and  an 
average  depth  of  21.7  feet.  In  addition, 
BSC's  recalculation  takes  into  accoimt 
the  side  slope  of  the  landfill,  assuming 
a  conservative  side  slope  of  1:1  (vertical 
to  horizontal).  BSC  submitted  a 
surveyor's  report  of  the  area  to  support 
its  revised  estimate  of  waste  volume. 
BSC  stated  that  the  original  s\uface  area 
estimate  was  based  on  the  outside  edge 
of  the  roads  sxurounding  the  landfill 
(approximately  5  acres)  rather  than  on 
the  edge  of  the  waste  surface  outline 
(approximately  3.5  acres).  BSC  stated 
.  that  the  best  estimate  of  the  voliune  of 
waste  contained  in  the  landfill  is 
approximately  110,000  cubic  yards.  The 
Agency  reviews  a  petitioner's  estimates 
and,  on  occasion,  has  requested  a 
petitioner  to  re-evaluate  estimated  waste 
volume.  EPA  accepts  BSC's  modified 
estimate  of  110,000  cubic  yards. 
tPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions.  The  swom  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
has  maintained  a  spot-check  sampling 
and  analysis  program  to  verify  the 
representative  nature  of  data  for  some 
percentage  of  the  submitted  petitions.  A 
spot-chedc  visit  to  a  selected  facility 
may  be  initiated  before  finalizing  a 
delisting  petition  or  after  granting  an 
exclusion. 

D.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  waste 
management  scenarios  for  BSC's 


mixture  of  ammonia  still  lime  sludge 
and  solid  wastes  and  decided,  based  on 
the  information  provided  in  the 
petition,  that  disposal  in  a  Subtitle  D 
landfill  is  the  most  reasonable,  worst- 
case  sceAario  for  this  waste.  Under  a 
landfill  disposal  scenario,  the  major 
exposure  route  of  concern  for  any 
hazardous  constituents  would  be 
ingestion  of  contaminated  groundwater. 
The  Agency,  therefore,  evaluated  BSC's 
petitioned  waste  using  the  EPA's 
Composite  Model  for  Landfills 
(EPACML).  as  modified  for  delisting 
evaluations,  which  predicts  the 
potential  for  groimdwater 
contamination  from  wastes  that  are 
landfilied.  The  EPACML  model  is  more 
sophisticated  than  the  VHS  model  used 
previously  by  the  Agency  for  evaluating 
BSC's  petitioned  waste.  See  56  FR 
32993  (July  18, 1991),  56  FR  67197 
(December  30, 1991),  and  the  RCRA 
public  docket  for  these  notices  for  a 
detailed  description  of  the  EPACML 
model,  the  disposal  assumptions,  the 
modifications  made  for  delisting,  and 
the  benefits  of  replacing  the  VHS  model 
with  the  EPACML  model  for  delisting. 
This  model,  which  includes  both 
unsaturated  and  satiuated  zone 
transport  modules,  was  used  to  predict 
reasonable  worst-case  contaminant 
levels  in  groundwater  at  a  compliance 
point  (i.e.,  a  receptor  well  serving  as  a 
drinking-water  supply).  Specifically,  the 
model  estimated  the  dilution/ 
attenuation  factor  resulting  from 
subsurface  processes  such  as  three- 
dimensional  dispersion  and  dilution 
from  groundwater  recharge  for  a  specific 
volume  of  waste. 

The  Agency  requests  public 
comments  on  its  use  of  the  EPACML 
model  as  applied  to  the  evaluation  of 


BSC's  waste.  EPA  will  consider  all 
comments  on  the  validity  of  the 
EPACML  model  and  its  appropriateness 
for  use  here  to  evaluate  the  potential  for 
groundwater  contamination  if  BSC's 
petitioned  wastes  are  disposed  of  in  any 
Subtitle  D  landfill. 

For  the  evaluation  of  BSC's  petitioned 
waste,  the  Agency  used  the  EPACML  to 
evaluate  the  mobility  of  hazardous 
inorganic  constituents  detected  in  the 
extract  of  samples  of  BSC's  petitioned 
waste.  The  Agency's  evaluation,  using 
BSC's  estimated  waste  volume  of 
110,000  cubic  yards  and  the  maximum 
and  95%  UCL  leachate  concentrations 
(see  Table  2),  generated  the  compliance- 
point  concentrations  for  the  constituents 
of  concern  as  shown  in  Table  5.  (See 
docket  for  this  rale  for  details  in  the  use 
of  the  EPACML  in  evaluating  BSC's 
waste). 

The  Agency  did  not  evaluate  the 
mobility  of  antimony,  silver  and 
thalUiun  from  BSC's  petitioned  waste 
because  they  were  not  detected  in  the 
leachate  extracts  using  the  appropriate 
SW-846  analytical  test  methods  and 
adequate  detection  limits  (see  Table  2). 
The  Agency  believes  that  it  is 
inappropriate  to  evaluate  non-detectable 
concentrations  of  a  constituent  of 
concern  in  its  modeling  efforts  for  RCRA 
delistings  if  the  non-detectable  value 
was  obtained  using  the  appropriate 
analytical  method.  If  a  constituent 
cannot  be  detected  (when  using  the 
appropriate  analytical  method  with  an 
adequate  detection  limit),  the  Agency 
believes  it  is  reasonable  to  assume  that 
the  constituent  is  not  present  and 
therefore  does  not  present  a  threat  to 
either  human  health  or  the 
environment. 


Table  5.— EPACML  Calculated  Compliance-Point  Concentrations  (mg/l)  Landfill  Waste 


Constituents 


Arsenic 

Barium 

Cadmium 

Chromium ..._._ 

Lead 

Mercury 

NKkel  

Selenium 

Cyanide 


Compliance-Point  Concen. 


Maximum^ 


0.00071 
.031 
.00031 
.0030 
.034 
.000015 
.012 
.00017 
.044 


95%  UCL  2 


0.0033 
.018 
.00010 
.00071 
.0077 
.0000083 
.0058 
.000063 
.00063 


Levels  of  regu- 
latory concern  3 


0.06 
2.0 

.005 

.1 

ms 
jam 

.1 

XB 

2 


'  Using  the  maximum  EP  or  TCLP  leachate  level  from  Table  2.  whehever  is  greater,  and  based  on  a  DAF  of  48  cateulated  using  the  EPACML 
for  one  time  vokime  of  11 0,000  cubic  yards  ^^      ^  r,..- _^  ..«      u..  i  4„i      ._ -^ 

2  Using  the  95%  UCL  level  from  EP  or  TCLP  data,  from  Table  2,  whichever  is  greater,  and  based  on  a  DAF  of  48  cateulated  using  the 
EPACML  for  one-time  volume  of  110.100  cubic  yards.  _    .     .       .  r.  .^     r^  ^       o  .*_;«„4 .  .-.*^  ..n  ^cd  c ->cn -m 

3  See  "Docket  Report  on  Health-based  Levels  and  Solubilities  Used  in  the  Evaluation  of  Delisting  Petitions,  Submitted  Under  40  CFR  §260.20 
and  §260.22",  December  1994,  k»atad  in  the  RCRA  public  docket 


The  petitioned  waste  exhibited 
maximum  and  95%  UCL  arsenic. 


bariiun,  cadmium,  chromium,  mercury, 
nickel,  selenium,  and  cyanide  levels  at 


the  compliance  point  below  the  health- 
based  levels  used  in  delisting  decision- 
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making.  The  Agencyfs  evaluation  of  the 
extract  data  in<licated  that  two  grab 
samples  of  the  petitioned  waste 
contained  leachable  concentrations  of 
lead  at  the  compliance  point  above  the 
health-based  level  o^  0.015  mg/1  used  in 


delisting  decision-making.  These  two 
grab  samples  wer^coUected  in  January 
1984  during  a  preliminary  sampling 
effort.  However,  since  this  sampling 
event,  BSC  has  provided  analytical 
results  quantifying  leachable  lead 


concentrations  in  21  additional 
composite  samples,  including  nine 
samples  that  were  analyzed  using  the 
TCLP.  Table  6  presents  a  summary  of  all 
the  leachable  lead  data  for  BSC's 
petitioned  waste. 


t|ble  6.— Summary  of  Leachable  Lead  CoNCE^frRATlONS  (mg/l)  Landfill  Waste 


January  1984  (grab  sartples) 


Sampling  date 


I  .- 

April  1984  (conposit*  ^tfnples) 


Fetxuary  1985  (corrpo^e  samples) 


September  1988  (composite  samples) 
June  1992  (composite  larrples) 


Leachable  lead 

Extraction 

concentration 

method 

0.426 

EP 

0.08 

EP 

0.97 

EP 

0.474 

EP 

0.052 

EP 

0.045 

EP 

1.81 

EP 

<0.01 

EP 

<0.01 

EP 

oO.OI 

EP 

<0.01 

EP 

<0.01 

EP 

0.04 

EP 

<0.01 

EP 

0.013 

EP 

<0.01 

EP 

<0.01 

EP 

<0.01 

EP 

0.041 

EP  ' 

0.05 

TCLP 

0.004 

TCLP 

0.048 

TCLP 

'0.074 

TCLP 

<O.003 

TCLP 

0.003 

TCLP 

0.004 

TCLP 

'0.021 

TCLP 

0.110 

TCLP 

<Deno(es  that  the  coistituent  was  not  detected  at  ttie  detection  limH  specified  In  the  table. 
'  Concentration  is  average  of  duplicate  samples. 


collect  additional,  full-core  composite 
samples  of  the  central  portion  of  the 
landfill  in  order  to  provide  more 
information  about  leachable  lead 
concentrations  in  the  petitioned  waste. 
Leachable  lead  data  from  BSC's 
February  1985  composite  sampling 
program,  and  subsequent  composite 
sampling  programs  in  September  1988 
and  June  1992,  expanded  the  data  set  to 
a  total  of  28  data  values,  21  of  which 
correspond  to  composite  samples.  As 
shown  in  Table  6,  the  maximum 
leachable  lead  concentration  for  the 
subset  of  preliminary  grab  samples  (1.61 
mg/1)  is  significantly  greater  than  the 
maximum  leachable  lead  concentration 
for  the  subset  of  composite  samples 
(0.11  mg/1).  The  Agency  notes  that  even 
the  average  leachable  lead  concentration 
of  the  subset  of  prehminary  grab 
samples  (calculated  to  be  0.52  mg/1)  is 
significantly  greater  than  the  maximum 
leachable  lead  concentration  of  the 
subset  of  composite  samples  (i.e.,  0.11 
mg/1).  Therefore,  the  Agency  believes 
the  preliminary  grab  samples  may  not 


For  a  number  of  reasons,  the  Agency 
believes  that  BSC's  ]^ne  1992  sampling 
and  analysis  prograi|i  provides  a 
compelling  demonstration  that  the 
higher  leachable  lead  concentrations 
olwerved  in  the  Januiuy  1984  sampUng 
event  do  not  truly  r^resent  the 
leachable  lead  concentrations  in  the 
petitioned  waste.  Fifst,  BSC  used  a 
difiierent  protocol  td  sample  the 
petitioned  waste  in  (anuary  1984.  ^ 
Samples  collected  during  January  1984 
were  simply  partial  core  samples  taken 
from  sections  of  thellandfill;  whereas, 
samples  collected  dfiring  the  later 
sampling  events,  particularly  the  June 
1992  event,  were  collected  and 
composited  accordi|tg  to  guidance 
typically  given  to  petitioners.  In  the 
early  stages  of  its  review  of  BSC's 
petition,  EPA  raised)  questions 
concerning  the  differences  between 
leachable  lead  data  from  samples 
collected  in  January  1984  and  samples 
collected  in  April  lf84.  BSC  conducted 
its  Fetjruary  1985  saknpling  program  in 
response  to  the  Ageiicy's  request  to 


be  truly  representativeof  the  leachable 
lead  concentrations  in  the  petitioned 
waste. 

Second,  samples  of  BSC's  petitioned 
waste  collected  in  the  two  later 
sampUng  events  (September  1988  and 
June  1992)  were  subjected  to  the  TCLP, 
rather  than  the  EP.  As  of  September  25, 
1990  the  Agency  adopted  the  TCLP  as 
a  replacement  for  and  improvement 
upon  the  EP  in  its  hazardous  waste 
regulatory  program.  Thus,  the  Agency 
now  requires  tibat  petitioners  provide 
TCLP  data  rather  than  EP  data  in 
support  of  their  petitions.  The  Agency 
believes  that  the  maximum  leachable 
lead  concentration  for  the  subset  of 
samples  analyzed  using  the  TCLP 
(reported  to  be  0.11  mg/1)  will  be  more 
representative  of  the  potential  ihpbility 
of  lead  frt)m  BSC's  petitioned  wa^te 
than  the  earlier  EP  results.  When  the 
maxinfUm  TCLP  level  for  lead  (0.11  mg/ 
1)  is  input  to  the  EPACML,  this  yields 
a  compliance  point  concentration 
(0.0022  mg/1)  well  below  the  level  of 
concern  (0.015  mg/1).  Therefore,  the 
TCLP  data  clearly  indicates  that 
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leachable  lead  levels  are  not  a  concern 
in  BSC's  waste. 

Finally,  the  Agency  calculated  the 
average  of  the  leachable  lead  data  in 
Table  6  for  the  EP  and  TCLP  data  sets, 
disregarding  whether  the  samples  were 
collected  using  grab  or  compositing 
methods.  The  95%  UCL  values  (as 
shown  in  Table  2)  are  0.37  mg/1  for  the 
EP  data,  and  0.059  mg/1  for  the  TCLP 
data.  When  input  into  the  EPACML, 
these  values  would  yield  compliance 
point  concentrations  of  0.0077  mg/1  and 
0.0012  mg/1,  respectively,  for  the  EP  and 
TCLP  data.  Averaging  all  the  EP  and 
TCLP  data  yields  a  95%  UCL  of  0.26 
mg.l,  which  would  lead  to  a  compliance 
point  concentration  of  0.0054  mg/1. 
Thus,  no  matter  how  the  data  are 
averaged,  the  95%  UCL  well  compliance 
point  would  still  be  below  the  level  of 
concern  (0.015  mg/1).  Therefore,  for 
these  reasons,  the  Agency  believes  that 
leachable  lead  concentrations  in  the 
petitioned  waste  would  not  cause  this 
waste  to  be  considered  a  hazardous 
waste  for  Subtitle  C  purposes  and  are 
not  of  concern. 

As  reported  in  Table  1,  the  maximum 
concentration  of  total  cyanide  in  the 
petitioned  waste  is  43.1  mg/kg.  Because 
reactive  cyanide  is  a  specific 
subcategory  of  the  general  class  of 
cyanide  compounds,  the  maximiun 
level  of  reactive  cyanide  will  not  exceed 
43.1  mg/kg.  Thus,  the  Agency  concludes 
that  the  concentration  of  reactive 
cyanide  will  be  below  the  Agency's 
interim  standard  of  250  mg/kg.  See 
"Interim  Agency  Thresholds  for  Toxic 
Gas  Generation",  July  12, 1985,  internal 
Agency  Memorandum  in  the  RCRA 
public  docket.  Furthermore,  the 
maximiun  reported  level  of  reactive 
sulfide  in  BSC's  waste  is  140  mg/kg. 
This  concentration  is  below  the 
Agency's  interim  standard  of  500  mg/kg. 
S^  the  "Interim  Agency  Thresholds  for 
Toxic  Gas  Generation"  dociunent  cited 
above.  Therefore,  reactive  cyanide  and 
sulfide  levels  in  BSC's  petitioned  waste 
would  not  cause  this  waste  to  be 
considered  a  hazardous  waste  for 
Subtitle  C  piuposes  and  are  not  of 
concern. 

The  Agency  also  evaluated  the 
mobility  of  the  hazardous  organic 
constituents  detected  in  the  extract  of 
samples  of  BSC's  petitioned  waste  using 
the  EPACML  The  Agency  used  the 
maximum  reported  leachate 
concentrations  (see  Table  4)  and  BSC's 
estimate  of  110,000  cubic  yards  of 
accumulated  waste  as  inputs  in  the 
EPACML  in  order  to  assess  the  potential 
impacts  of  these  constituents  upon  the 
groundwater.  The  calculated 
compliance-point  concentrations  for  the 
seven  organic  constituents  detected  in 


sample  extracts  are  presented  in  Table 
7.  , 

TABLE  7.— EPACML:  Calculated 
Compliance-Point  Concentra- 
tions (MG/L)  Landfill  Waste 


Constituents 

Maximum 
compli- 
anoe- 
point  con- 
stituents ' 

Levels  of 
regulatory 
concemz 

Ethyl  benzene 

0.00075 

0.0018 

0.00027 

0.00068 

0.00023 

0.00013 

0.0018 

0.7 

Methylene  chloride  ... 

Naphthalene  

Phenol 

Toluene 

1,1.1-Trichloro6thane 
Xylene 

0.005 
1.0 

2ao 

1 

02 
10 

^  Based  on  an  estimated  waste  volume  of 
110,000  cubic  yards  in  the  landfill,  the 
EPACML  model  calculated  a  dilubon/attenu- 
ation  factor  of  48. 

2  See  "Docket  Report  on  Health-based  Lev- 
els and  Solubilities  Used  in  the  Evaluation  of 
Delisting  Petitions,  Submitted  Under  40  CFR 
§260.20  and  |260.22'',  December  1994,  lo- 
cated in  the  RCRA  public  docket 

The  Agency  believes  that  two  of  the 
seven  constituents  may  not  truly  be 
present  in  the  TCLP  extract  of  BSC's 
waste.  Methylene  chloride  is  a  common 
laboratory  contaminant  that  also  was 
observed  in  blanks  for  some  of  the 
samples.  Furthermore,  methylene 
chloride  was  not  detected  in  any  of  the 
samples  analyzed  for  total  constituent 
levels.  Similarly,  1,1,1  trichloroethane 
was  not  found  in  the  total  constituent 
analysis,  and  was  detected  only  once 
out  of  eight  samples  in  the  TCLP 
analysis  at  a  level  (0.006  mg/1)  close  to 
the  detection  limit  (0.005  mg/1). 
However,  the  Agency  evaluated  the 
reported  maximum  concentration  for 
these  two  constituents  to  examine  their 
potential  risk.  For  all  organics  detected, 
the  compUance  point  concentration 
(using  maximum  TCLP  data  in  Table  7) 
are  below  the  Agency's  health-based 
level  of  concern. 

The  Agency  did  not  evaluate  the 
mobility  of  the  remaining  hazardous 
organic  constituents  from  BSC's 
petitioned  waste  because  they  were  not 
detected  in  the  TCLP  extracts  using  the 
appropriate  SW-846  analytical  test 
methods  (see  Table  4).  As  stated 
previously,  for  RCRA  delistings,  the 
Agency  does  not  evaluate  non- 
detectable  concentrations  of  a 
constituent  of  concern  in  its  modeling 
efforts  if  the  non-detectable  value  was 
obtained  using  the  appropriate 
analytical  method. 

The  Agency  concluded  after 
reviewing  BSC's  processes  that  no  other 
hazardous  constituents,  other  than  those 
tested  for,  are  likely  to  be  present  in 
BSC's  petitioned  waste.  The  Agency 


notes  that,  in  its  April  1989  proposal  to 
deny  BSC's  petition,  it  concluded  that 
BSC  had  foiled  to  provide  sufficient 
justification  that  the  waste  does  not 
contain  additional  hazardous 
constituents.  In  particular,  BSC  had 
attempted  to  demonstrate,  using  an 
approach  that  relied  on  analyzing  waste 
samples  for  a  limited  set  of  "indicator" 
parameters,  that  hazardous  constituents 
were  not  present  in  the  waste  at  levels 
of  concern.  The  Agency  believed  thdt 
this  original  demonstration  was 
inadequate  for  a  number  of  reasons  (see 
54  FR  14101,  April  7. 1989).  As 
described  previously  in  today's  notice, 
BSC  conducted  additional  sampling  of 
the  waste  in  June  1992,  specifically 
analyzing  samples  for  total  constituent 
concentrations  of  70  volatile  organic 
and  semivolatile  organic  constituents. 
Based  on  a  re-evaluation  of  BSC's 
petition,  including  the  new  analytical 
results  from  the  June  1992  sampUng 
event,  the  Agency  believes  that  no  other 
hazardous  constituents  are  likely  to  be 
present  in  BSC's  petitioned  waste.  In 
addition,  on  the  basis  of  test  results  and 
information  provided  by  BSC,  pursuant 
to  §  260.22,  the  Agency  concludes  that 
the  petitioned  waste  does  not  exhibit 
any  of  the  characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  §  261.21, 
§261.22,  and  §261.23.  respectively. 

The  Agency  also  re-evaluated 
groundwater  monitoring  data  available 
for  BSC's  landfill,  including  dafa  for 
groundwater  samples  collected  from 
March  1985  through  July  1992.  The 
concentrations  of  all  constituents 
monitored  in  the  groundwater  were 
detected  in  downgradient  wells  at 
concentrations  below  delisting  health- 
based  levels,  except  for  lead,  benzene. 
bis(2-ethylhexyl)phthalate,  1^1- 
dichloroethane,  and  2,4,6- 
trichlorophenol.  During  this  monitoring 
period,  these  constituents  were  detected 
at  concentrations  above  delisting  health- 
based  levels  in  at  least  one  upgradient 
well. 

In  its  re-evaluation  of  the  groundwater 
monitoring  data,  the  Agency  conducted 
statistical  analyses  for  lead,  bis(2- 
ethylhexyDphthalate,  2,4,6- 
trichlorophenol,  and  1,1-dichloroethane 
to  determine  if  downgradient  well 
concentrations  statistically  exceeded 
background  well  concentrations  (see  the 
docket  for  today's  proposed  rule).  Based 
on  the  results  of  these  analyses,  the 
Agency  concluded  for  the  delisting 
evaluation  that  the  downgradient 
concentrations  of  lead,  bis(2- 
ethylhexyOphthalate,  1,1- 
dichloroethane,  and  2,4,6- 
trichlorophenol  are  not  significantly 
greater  than  background  well 
concentrations.  For  this  reason,  the 
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Agency  believes  that  the  petitioned 
waste  is  unUkely  to  be  the  source  of  the 
detected  groundwater  contamination. 

The  Agency  also  c()insidered  the 
significance  of  hexachlorobenzene, 
which  was  detected  in  the  groundwater 
at  one  downgradient  !well  during  one 
round  of  sampling.  Ttiis 
hexachlorobenzene  cpncentration  was 
reported  as  an  estimated  value  (rather 
than  an  actual  detect^  value)  of  0.012 
mg/V  based  on  a  detebtion  limit  of  0.050 
mg/I.  However,  hexachlorobenzene  has 
not  been  reported  as  detected  in  any 
wells  monitoring  the|HWM-2  landfill 
during  any  other  roufd  of  analysis 
throu^out  the  monitoring  history  of  the 
area.  Furthermore,  this  constituent  was 
not  detected  in  the  petitioned  waste, 
based  on  total  constituent  analyses  of 
eight  samples  and  TC|LP  leachate 
analyses  of  nine  samples.  The  Agency, 
therefore,  believes  th«t 
hexachlorobenzene  is  not  present  at 
levels  of  concern  for  delisting. 

The  Agency  evaluated  BSC's 
demonstration  that  benzene  detected  in 
the  downgradient  wells  actually 
originated  from  a  source  other  than  the 
petitioned  waste.  BSC's  demonstration 
included  an  evaluation  of  each  waste 
type  placed  in  the  HWM-2  landfill.  BSC 
presented  information  to  show  that, 
based  on  the  nature  qf  the  processes 
from  which  the  components  of  the 
petitioned  waste  wer^  generated  [i.e., 
ammonia  still  lime  sludge,  blast  furnace 
thickener  sludge,  basic  oxygen  furnace 
thickener  sludge,  sinter  plant  sludge, 
cold  rolling  mill  wastewater  treatment 
sludge,  and  dredging  spoils  from 
Smokes  Creek),  benzfne  is  not  expected 
to  be  present  in  the  petitioned  waste  at 
levels  of  concern.  Sp^ifically.  BSC 
provided  information  concerning 
benzene  concentrations  in  each  of  the 
individual  waste  components  placed  in 
the  landfill.  This  infoirmation  included: 
(1)  Descriptions  of  th0  processes 
generating  the  blast  furnace  sludge, 
basic  oxygen  furnace  sludge,  and 
ammonia  still  lime  slludge,  (2)  results 
from  the  analysis  of  extracts  of  samples 
of  each  of  the  individual  waste 
components,  and  (3)  results  from  the 
analysis  of  raw  wastewaters  from  which 
these  waste  components  originated.  (A 
summary  of  the  analytical  results 
quantifying  the  concentrations  of 
benzene  in  the  individual  waste 
components  of  the  la|idfill  is  contained 
in  the  docket). 

The  information  provided  by  BSC 
supports  its  claim  th|t  benzene  is  not 
expected  to  be  present  in  the  petitioned 
waste  at  levels  of  concern.  In  addition, 
the  Agency  notes  that  benzene  has  not 
been  detected  in  tota)  constituent 
analyses  of  20  samples  of  the  petitioned 


waste,  nor  in  leaching  analyses  of  nine 
samples  of  the  petitioned  waste.  Finally, 
three  solid  waste  management  units 
(designated  as  acid  tar  pits),  which  have 
received  a  large  quantity  of  waste 
materials  known  to  contain  high 
concentrations  of  benzene  (up  to  29,000 
mg/kg),  are  located  approximately  1,600 
feet  upgradient  of  the  downgradient 
wells  monitoring  the  landfill  containing 
the<petitioned  vraste.  In  addition  to  a 
detailed  characterization  study  of  these 
tar  pits,  BSC  provided  calculations  of 
the  average  groundwater  velocity  to 
demonstrate  that  contaminants  released 
frt)m  these  tar  pits  could  have  reached 
monitoring  wells  in  the  HWM-2  landfill 
area.  For  these  reasons,  the  Agency 
beUeves  that  BSCs  assertion  regarding  a 
potential  upgradient  source  of  benzene, 
other  than  the  petitioned  waste,  is  valid. 

As  mentioned  earlier  in  this  notice, 
the  Agency  also  received  more  recent 
groundwater  monitoring  data  bora  State 
and  EPA  Regional  authorities.  Such 
additional  data  were  received  in  late 
1993  and  1994,  after  the  Agency  had 
performed  its  statistical  analyses  of  the 
data  collected  from  March  1985  through 
July  1992  (as  submitted  by  BSC  in  its 
petition  and  supplemental  information). 
The  Agency  concluded  that  it  is  not 
necessary  to  perform  further  statistical 
analyses  to  incorporate  the  more  recent 
data.  The  earUer  data  (March  1985  to 
July  1992)  were  sufficient  for  the 
Agency  to  conduct  statistical  analyses, 
and  to  conclude  that  the  contaminants 
of  concern  were  not  released  from  the 
landfill  containing  the  petitioned  waste 
{i.e..  the  existing  groundwater 
contamination  at  the  site  is  not 
attributable  to  the  petitioned  waste).  In 
addition,  based  on  the  Agency's 
preliminary  review  of  the  more  recent 
data,  it  appears  that  those  data  would 
not  lead  to  any  significant  change  in 
estimated  constituent  concentrations 
that  would  afiiect  the  earlier  evaluation. 
The  Agency,  therefore,  believes  there  is 
no  need  to  devote  additional  Agency 
time  and  resoiut:es,  which  are  scarce,  to 
conducting  further  statistical  analyses  to 
include  the  additional  groimdwater 
monitoring  data.  The  Agency  has  placed 
the  groundwater  monitoring  data 
received  from  State  and  EPA  Regional 
authorities  in  the  RCRA  pubUc  docket 
for  today's  notice  for  public  comment. 

During  its  evaluation  of  BSC's 
petition,  the  Agency  also  considered  the 
potential  impact  of  the  petitioned  waste 
via  nongroundwater  routes.  With  regard 
to  airborne  dispersal  of  waste,  the 
Agency  evaluated  the  potential  hazards 
resulting  from  airlrame  exposure  to 
waste  contaminants  from  Uie  petitioned 
waste  using  an  air  dispersion  model  for 
releases  from  a  landfill.  The  results  of 


this  evaluation  indicated  that  there  is  no 
substantial  present  or  potential  hazard 
to  human  health  bom  airborne  exposiue 
to  constituents  from  BSC's  petitioned 
waste.  (A  description  of  the  Agency's 
assessment  of  the  potential  impact  of 
airborne  dispersal  of  BSC's  waste  is 
presented  in  the  RCRA  public  docket  for 
today's  final  rule.) 

The  Agency  also  considered  the 
potential  impact  of  the  petitioned  waste 
via  a  surface  water  route.  The  Agency 
believes  that  contaminant  structures  at 
mimicipal  solid  waste  landfills  can 
effectively  control  surface  water  runoff, 
as  the  recently  promulgated  Subtitle  D 
regulations  (see  56  FR  50978,  October  9, 
19S1)  prohibit  pollutant  discharges  into 
surface  waters.  Furthermore,  if  the 
waste  were  to  remain  on-site,  the 
HWM-2  landfill  containing  the 
petitioned  waste  is  currently 
surrotuided  by  a  continuous  berm  that 
precludes  runoff  from  the  unit. 
Therefore,  any  significant  future 
releases  of  contaminants  from  the 
petitioned  waste  at  its  current  location 
via  a  surface  water  route  are  highly 
unlikely.  If  such  surface  water  releases 
should  occur,  any  releases  and  the 
HWM-2  imit  are  subject  to  the 
corrective  action  provisions  of  RCRA.  In . 
fact,  if  BSC's  waste  in  the  HWM-2  unit 
were  delisted,  the  unit  would  remain  a 
solid  waste  management  unit  under 
RQIA,  and  would  be  closed  in 
accordance  with  an  approved  New  York 
State  plan. 

While  some  contamination  of  surface 
water  is  possible  through  runoff  from  a 
waste  disposal  area  [i.e.,  storm  water), 
the  Agency  believes  that  the  dissolved 
concentrations  of  any  hazardous 
constituents  in  the  runoff  will  tend  to  be 
lower  than  the  extraction  procedure  test 
results  reported  in  today's  notice 
because  of  the  aggressive  acidic  medium 
used  for  extraction  in  the  TCLP.  The 
Agency  also  beUeves  that,  in  general, 
leachate  derived  from  the  waste  will  not 
directly  enter  a  surface  water  body 
without  first  traveUng  through  the 
saturated  subsurface  where  dilution  of 
hazardous  constituents  may  occiu*. 

In  addition,  any  transported 
contaminants  would  be  further  diluted 
in  the  receiving  water  body.  Significant 
releases  to  surface  water  due  to  erosion 
of  undissolved  particulates  in  runoff  are 
also  unUkely,  due  to  the  controls  noted 
above.  Nevertheless,  the  Agency 
evaluated  the  potential  hazards 
resulting  from  releases  from  a  landfill  to 
a  nearby  stream,  as  well  as  possible 
releases  from  the  current  landfill  located 
on-site  and  adjacent  to  Lake  Erie.  The 
results  of  these  evaluations  indicate  that 
BSC's  waste  would  not  present  a  threat 
to  human  health  or  the  environment. 


(See  the  docket  to  today's  rule  for  a 
description  of  this  analysis). 

E.  Conclusion 

The  Agency  believes  that  BSC  has 
demonstrated  that  the  waste  contained 
in  its  on-site  landfill  is  not  hazardous 
for  Subtitle  C  purposes.  The  Agency 
believes  that  the  sampling  procedures 
used  by  BSC  were  adequate,  and  that 
the  samples  collected  from  the  landfill 
are  representative  of  the  waste 
contained  in  the  landfill. 

The  Agency,  therefore,  is  proposing  to 
withdraw  its  original  denial  of  BSC's 
petition,  and  is  proposing  that  BSC's 
petitioned  waste  be  delisted  as  non- 
hazardous  and  thus  not  subject  to 
regulation  imder  RCRA  Subtitle  C.  The 
Agency  proposes  to  grant  an  exclusion 
to  Bethlehem  Steel  Corporation's 
Lackawanna,  New  York,  facility  for  its 
mixture  of  ammonia  still  lime  sludge 
and  solid  waste  described  in  its  petition 
as  EPA  Hazardous  Waste  No.  K060  and 
contained  in  its  on-site  HWM-2  landfill. 
The  Agency's  decision  to  exclude  this 
waste  is  based  on  process  descriptions, 
results  from  the  analysis  of  samples  of 
the  petitioned  waste,  and  results  from 
the  analysis  of  groundwater  monitoring 
data  available  for  BSC's  landfill.  If  die 
proposed  rule  becomes  effective,  the 
waste  contained  in  the  HWM-2  landfill 
would  no  longer  be  subject  to  regulation 
under  40  CFR  Parts  262  through  268  and 
the  permitting  standards  of  40  CFR  Part 
270.  Although  management  of  the 
wastes  covered  by  this  petition  would, 
upon  final  promulgation,  be  relieved 
fix>m  Subtitle  C  jurisdiction,  the  waste 
would  remain  a  soUd  waste  imder 
RCRA.  As  such,  the  waste  must  be 
handled  in  accordance  with  all 
applicable  Federal  and  State  solid  waste 
management  regulations. 

m.  Limited  Effect  of  Federal  Exclusion 

This  proposed  rule,  if  promulgated, 
would  be  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory 
requirements  that  are  more  stringent 
than  EPA's.  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federally  issued 
exclusion  from  taking  effect  in  the 
States.  Because  a  petitioner's  waste  may 
be  regulated  under  a  dual  system  (i.e.. 
both  Federal  and  State  programs), 
petitioners  are  urged  to  contact  State 
regulatory  authorities  to  determine  the 
current  status  of  their  wastes  under  the 
State  laws. 

Furthermore,  some  States  are 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program. 


i.e.,  to  make  their  own  delisting 
decisions.  Therefore,  this  proposed 
exclusion,  if  promulgated,  would  not 
apply  in  those  authorized  States.  If  the 
petitioned  waste  will  be  transported  to 
any  State  with  delisting  authorization, 
BSC  must  obtain  delisting  authorization 
from  that  State  before  the  waste  may  be 
managed  as  nonhazardous  in  that  State. 

IV.  Effective  Date 

This  rule,  if  made  final,  will  become 
effective  immediately  upon  final 
publication.  The  Hazardous  and  Solid 
Waste  Amendments  of  1984  amended 
Section  3010  of  RCRA  to  allow  rules  to 
become  effective  in  less  than  six  months 
when  the  regulated  community  does  not 
need  the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finaUzed,  would 
reduce  the  existing  requirements  for 
{>ersons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  publication  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
Section  3010,  EPA  believes  that  this 
exclusion  should  be  effective 
immediately  upon  final  publication. 
These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately, 
upon  final  publication,  under  the 
Administrative  Procedure  Act,  piu^uant 
to  5  use  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  The 
effect  of  this  proposed  rule  would  be  to 
reduce  the  overall  costs  and  economic 
impact  of  EPA's  hazardous  waste 
management  regulations.  This  reduction 
would  be  achieved  by  excluding  waste 
from  EPA's  lists  of  hazardous  wastes, 
thereby  enabling  this  facility  to  treat  its 
waste  as  non-hazardous.  Therefore,  this 
proposed  rule  would  not  be  a  significant 
regulatory  action  under  the  Executive 
Order,  and  no  assessment  of  costs  and 
benefits  is  necessary.  The  Office  of 
Management  and  Budget  (0MB)  has  also 
exempted  this  proposed  rule  from  the 
requirement  for  OMB  review  under 
Section  (6)  of  Executive  Order  12866. 

VI.  Regulatory  Flexibility  Act 

Piusuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  fOr  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 


entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 
any  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly, 
I  hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Vn.  Paperworic  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.L.  96-511,  44  U.S.C  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

Vni.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA").  Public  Law  104-4,  which 
was  signed  into  law  on  March  22, 1995, 
EPA  generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EP Armies,  under  section 
205  of  the  UMRA  EPA  must  identify 
and  consider  alternatives,  including  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 


UMI 
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on  compliance  with  the  regulatory 
requirements.  j 

The  UMRA  generaUy  defines  a 
Federal  mandate  for  regiilatory  purposes 
as  one  that  imposes  $n  enforceable  duty 
upcm  State,  local,  or  tribal  governments 
or  the  private  sector.iEPA  finds  that 
today's  proposed  delisting  decision  is 
deregulatory  in  nature  and  does  not 
impose  any  enforceable  duty  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector.  In  addition,  the  proposed 
delisting  does  not  establish  any 
regulatory  requirements  for  small 
governments  and  so  does  not  require  a 


FaciMy 


small  government  agency  plan  under 
UMRA  section  203. 

List  of  Sulqects  in  40  CFR  Part  281 

Hazardous  waste,  Recycling, 
Reporting  and  Recordkeeping 
requirements. 

Authority:  Sec.  3001(f)  RCRA.  42  U.S.C 
6921(f). 

Dated:  November  6, 1995. 
Misfaael  H.  Shapiro. 
Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 


PART261-^DENnFICATIQN  AND 
LISTINQ  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  690S,  6912(a),  6921, 
6922.  and  6938. 

2.  In  Table  2  of  Appendix  IX,  Part  261 
add  the  following  wastestream  in 
alphabetical  order  by  faciUty  to  read  as 
follows: 

Appendix  IX — Wastes  Excluded  Under 
§§260,20  and  260.22. 


Table  2.— Wastes  Excluded  From  Specific  Sources 


Address 


Waste  description 


Bethlehem  Sleei  Corporation     Lackawanna,  New  York 


|FR  Doc.  95-29897  Fil^i  12-6-95:  8:45  am] 

iCOMl 
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Ammonia  stiH  Kme  skjdge  (EPA  Hazardous  Waste  No.  K060)  and  ottier  solid  waste 
generated  from  primary  metal-making  arxl  coking  operations.  This  Is  a  one-time 
exdusran  (or  approximately  110,000  cubic  yards  of  waste  contained  in  the  on- 
site  landfil  referred  to  as  HWM-2.  This  exckisk)n  was  published  on  fmsert  date 
of  final  njle}. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPert9         I 


[FAR 


96-007  CotfrecUon] 


Federal  Acquicitlon|  Regulation; 
Conectione 

AtolOES:  Departme  it  of  Defense  (DOD), 
General  Services  Adjninistration  (GSA), 
and  National  Aeronf  utics  and  Space 
Administration  (NA$A). 
ACTION:  Correction. 


SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  a  correction  to  FAR  case  95-007, 
Responsibility  Determinations, 
published  at  60  FR  55960,  November  3, 
1995.  The  correction  reflects  the 
changes  implemented  by  Federal 
Acquisition  Circular  90-32,  FAR  case 
94-790,  Acquisition  of  Commercial 
Items,  Item  HI. 

FOR  FURTHER  INFORMATION  CONTACT: 
FAR  Secretariat,  Room  4037,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755.  Please  cite  correction  to  FAR 
case  95-007.. 

Correction 

PART  0— CONTRACTOR 
QUAUFICATIONS 

In  proposed  rule  document  95-27294 
on  page  55960  in  the  issue  of  Friday, 
November  3, 1995,  in  the  third  column, 


under  amendatory  instruction  3,  the 
revised  text  should  read  as  follows: 

9.1 06-1    CondNions  of  preaward  aurvey*. 

(a)  A  preaward  survey  is  normally 
required  only  when  the  information  on 
hand  or  readily  available  to  the 
contracting  officer,  including 
information  from  commercial  sources,  is 
not  sufficient  to  make  a  determination 
regarding  responsibility.  However,  if  the 
contemplated  contract  will  have  a  fixed 
price  at  or  below  the  simplified 
acquisition  threshold  or  will  involve  the 
acquisition  of  commercial  items  (See 
part  12),  the  contracting  officer  should 
not  request  a  preaward  survey  imless     ^ 
drcimistances  justify  its  cost. 

Dated:  December  1, 1995. 
Edward  CLoeb, 

Acting  Director.  Office  of  Federal  Acquisition 
Policy. 

(FR  Doc.  95-29773  Filed  12-6-95;  8:45  am] 
BiLUNO  cooE  atao-EP-M 


62807 


Notices 


^     Federal  Ragistsr 

VoL  60,  No.  235 
Thursday,  December  7,  1995 


This  sectkm  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notnes  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegatx)ns  of  authority,  filing  of 
petitkxis  and  applnatkxis  and  agency 
statements  of  organizatkxi  and  functk)ns  are 
examples  of  documents  appearing  in  ttiis 
sectx>n. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Agricultural  Biotechnology  Research 
Advisory  Committee  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October 
1972  (Pub.  L.  92^63.  86  Stat.  770-776), 
the  U.S.  Department  of  Agriculture 
(USDA),  Research,  Education,  and 
Economics,  announces  the  following 
advisory  committee  meeting: 

Name:  Agricultural  Biotechnology 
Research  Advisory  Committee. 

Date:  January  19, 1996. 

rime:  9:00  a.m.  to  approximately  5:00  p.m. 

Place:  Qub  Room,  Westpark  Hotel,  1900 
North  Fort  Myer  Drive,  Arlington  (Rosslyn), 
Virginia  22209. 

Type  ofh4eeting:  This  meeting  is  open  to 
the  public.  Persons  may  participate  in  the 


meeting  as  time  and  space  permit.  Members 
of  the  public  wishing  to  speak  at  the  meeting 
may  be  given  such  an  opportunity  at  the 
discretion  of  the  Chair. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  p>er9on  specified  below. 

Purpose:  To  review  matters  p>ertaining  to 
agricultural  biotechnology  research  and  to 
develop  advice  for  the  Secretary  through  the 
Under  Secretary  for  Research,  Education,  and 
Economics  with  respect  to  policies, 
programs,  operations  and  activities 
associated  with  the  conduct  of  agricultural 
biotechnology  research.  The  items  to  l>e 
considered  at  this  meeting  include  the 
implementation  of  performance  standards  for 
research  with  genetically  modifled  aquatic 
organisms  and  the  scope  of  biological  risk 
assessment  research  programs. 

Contact  Persons:  Dr.  Alvin  L.  Young, 
Director,  or  Dr.  Daniel  D.  Jones,  Deputy 
Director,  Office  of  Agricultural 
Biotechnology,  Cooperative  State  Research, 
Education,  and  Extension  Service, 
Department  of  Agriculture,  Room  3868, 
South  Building,  14th  and  Independence 
Avenue  S.W.,  Washington.  D.C  20250-0904, 
phone  (202)  720-5853. 

Done  at  Washington.  D.C,  this  27th  day  of 
November,  1995. 
Karl  N.  SUuber, 

Under  Secretary,  Research,  Education,  and 
Economics. 

[FR  Doc.  95-29868  Filed  12-06-95;  8:45  am] 
BILUNG  COOE  S410-22-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Formal  Determinations  on  Records 
Release:  Correction 

AGENCY:  Assassination  Records  Review 
Board. 

ACTION:  Notice  of  Formal 
Determinations:  Correction. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  on 
November  13,  and  November  14, 1995, 
and  made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (JFK  Act).  The 
Review  Board  published  a  notice 
docximent  in  the  Monday,  December  4, 
1995,  Federal  Register,  reflecting  those 
determinations.  In  that  notice  document 
95-29389  beginning  on  page  62066, 
make  the  following  corrections: 

On  page  62066,  in  the  third  column 
of  the  FBI  documents  table,  make  the 
following  corrections: 


Record  identification  No. 

Previously  putjiished  information 

Conected  information 

124-10058-10403 

6. 1.  Postponed  in  Full,  2017 

0. 1.  Postponed  in  Full,  2017 

0,  1,  Postponed  In  Part,  2017. 

1 24-1 0243-1 0078  

0,  1  Postponed  in  Part,  2017. 

Dated:  December  4, 1995. 
T.  Jeremy  Gunn, 
General  Counsel. 
[FR  Doc.  95-29825  Filed  12-06-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 
[Docket  No.  951 1 27279-S279-01] 

Annual  Retail  Trade  Survey 

AGENCY:  Biueau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  Title  13, 
United  States  Code,  Sections  182,  224, 
and  225, 1  have  determined  that  the 
Census  Biueau  needs  to  collect  data 


covering  annual  sales,  year-end 
inventories,  ptuchases,  and  accounts 
receivables  to  provide  a  soimd  statistical 
basis  for  the  formation  of  policy  by 
various  government  agencies.  These 
data  also  apply  to  a  variety  of  public 
and  business  needs.  This  annual  siurey 
is  a  continuation  of  similar  retail  trade 
surveys  conducted  each  year  since  1951 
(except  1954).  It  provides,  on  a 
comparable  classification  basis,  annual 
sales,  purchases,  and  accoimts 
receivable  balances  for  1995,  and  year- 
end  inventories  for  1994  and  1995. 
These  data  are  not  available  publicly  on 
a  timely  basis  from  nongovernmental  or 
other  governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Piencykoski  or  Dorothy 
Engleking  on  (301)  457-2713. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 


surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  Title  13, 
United  States  Code.  This  survey  v«ll 
provide  continuing  and  timely  national 
statistical  data  on  retail  trade  for  the 
period  between  economic  censuses.  The 
data  collected  in  this  survey  wrill  be 
within  the  general  scope  and  nature  of 
those  inquiries  covered  in  the  economic 
census. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating  retail 
establishments  in  the  United  States 
(with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1995  Annual  Retail  Trade  Survey.  We 
will  furnish  report  forms  to  the  firms 
covered  by  this  survey  and  will  require 
their  submissions  within  thirty  days 
after  receipt.  The  sample  will  provide, 
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with  measurable  reliabiUty,  statistics  on 
the  subjects  spedBed  above. 

This  survey  was  deared  by  the  Office 
of  Management  and  Budget  (0MB)  in 
accordance  with  the  Paperwoiii 
Reduction  Act,  Pubjic  Law  96-511,  as 
amended,  and  was  qleared  imder  OMB 
Control  No.  0607-0^13.  We  will  provide 
copies  of  the  form  upon  written  request 
to  the  Director,  Bureau  of  the  Census, 
Washington,  DC  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  an  anqual  survey  be 
conducted  for  the  p(upose  of  collecting 
these  data. 

Dated:  November  21|,  1995. 
Bryant  BenttM, 

Acting  Deputy  Director,  Bureau  of  the  Census. 
IFR  Doc  95-29866  Filed  12-06-95:  8:45  am] 
■LUNQ  OOM  «1»«7-» 
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Frano*:  Final  RaauHa  of  Antidumping 
Adminiatrativa  Ravfaw 

AQINCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  the 
antidumping  duty  administrative 
review;  large  power  transformers  &x>m 

France. 

» 

SUMMARY:  On  May  1. 1995.  the 
Department  of  Commerce  (the 
Departmoit)  publiaiied  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  large  power 
transformers  (LFTs)  from  France.  The 
review  covers  one  manufacturer/ 
exporter  and  the  period  June  1, 1993 
through  May  31, 1994. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECnvC  DATE:  DeUmber  7, 199S. 
FOR  FURTHER  WIfORIIATION  CONTACT: 
Donald  Little,  Elis4wth  Urfer,  or 
Maureen  Flannery.  Office  of 
Antidiunping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th,  Street  and 
Constitution  Avenie,  N.W.. 
Washington,  D.C.  ^0230;  telephone: 
(202) 482-4733. 

SUPPLEMENTARY  MRORMATION: 

Background  I 

The  Treasury  De  >artment  published 
in  the  Federal  R^  ster  an  antidumping 


finding  on  LFTs  from  France  on  June  14, 
1972  (37  FR 11772).  On  June  7, 1994,  we 
published  in  the  Federal  Register  (59 
FR  29411)  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  finding  on  LFTs  from 
France  covering  the  period  Jime  1, 1993 
through  May  31, 1994. 

In  accordance  with  19  CFR  353.22(a). 
Jeumont  Schneider  Transformateurs 
(JST)  requested  that  we  conduct  an 
administrative  review  of  its  sales.  We 
published  a  notice  of  initiation  of  this 
antidmnping  duty  administrative  review 
on  July  15, 1994  (59  FR  36160). 

On  May  2, 1995,  the  Department 
published  the  preliminary  results  in  the 
Federal  Register  (60  FR  21499).  The 
Department  has  now  conducted  the 
review  in  accordance  with  section  75.1 
of  the  Tariff  Act  of  1930,  as  amended 
(Uie  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  LFTs;  that  is,  all  types  of 
transformers  rated  10,000  kVA  (kilovolt- 
amperes)  or  above,  by  whatever  name 
designated,  used  in  the  generation, 
transmission,  distribution,  and 
utilization  of  electric  power.  The  term 
"transformers"  includes,  but  is  not 
limited  to,  shunt  reactors, 
autotransformers,  rectifier  transformers, 
and  power  rectifier  transformers.  Not 
included  are  combination  units, 
commonly  known  as  rectiformers.  if  the 
entire  integrated  assembly  is  imported 
in  the  same  shipment  and  entered  on 
the  same  entry  and  the  assembly  has 
been  ordered  and  invoiced  as  a  unit, 
without  a  separate  price  for  the 
transformer  portion  of  the  assembly. 
This  merchandise  is  ciurently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  nimibers 
8504.22.00,  8504.23.00,  8504.34.33, 
8504.40.00,  and  8504.50.00.  The  HTS 
item  numbers  are  provided  for 
convMiience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Tliis  review  covers  one  manufacturer/ 
exporter  of  transformers,  JST,  and  the 
period  June  1, 1993,  through  May  31, 
1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Analysis  of  the  Comments  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results  of  review.  We 
received  comments  from  JST  and 


petitioner.  ABB  Power  T&D  Co.  Inc.  We 
received  rebuttal  briefs  from  JST  and 
petitioner. 

Comment  1:  Petitioner  argues  that  the 
dumping  margin  should  be  calculated  in 
U.S.  dollars,  and  that  the  Department's 
regiilations  require  conversion  of  foreign 
currency  into  U.S.  dollars  based  on  the 
exchange  rate  prevailing  on  the  date  of 
sale.  Petitioner  cites  19  CFR  353.60(a) 
(1994).  which  states  that  the  Department 
is  to  convert  "a  foreign  currency  into  the 
equivalent  amount  of  United  States 
currency  at  the  rates  in  effect  on  the 
dates  described  in  *  *  *  353.50." 
Petitioner  also  dtes  19  CFR  353.50. 
arguing  that  this  section  indicates  die 
time  for  calculating  constructed  val^e, 
and  thus  determining  the  ciurency 
conversion  rate,  is  the  date  of  sale. 

Petitioner  argues  that  the  Department, 
in  calculating  constructed  value  and 
making  adjustments  to  U.S.  price  and 
foreign  market  value,  improperly 
converted  several  costs  JST  inciurred  in 
U.S.  dollars  into  French  francs. 
Petitioner  argues  that  the  instructions  in 
the  Department's  questionnaire  clearly 
state  that  JST  was  to  report  its  expenses 
in  the  currency  in  which  those  expenses 
were  incurred.  Petitioner  further  argues 
that  the  U.S.  Department  of  Commerce^^  . 
International  Trade  Administration, 
Antidumping  Manual  instructs  the 
Department  to  convert  any  expenses  not 
inoured  in  U.S.  dollars  into  their 
dollar-denominated  equivalent. 
Petitioner  states  that  the  Department's 
regulations  prescribe  the  rate  to  be  used 
to  accompUsh  this  conversion  imder  19 
CFR  353.60(a). 

JST  argues  that  neither  the 
antidumping  statute  nor  the 
Department's  regulations  require  that 
dumping  analysis  be  dollar- 
denominated.  JST  argues  that  section 
772  of  the  Tariff  Act  defines  U.S.  price, 
but  does  not  state  that  U.S.  price  is  to 
be  a  dollar-denominated  price,  and  thus 
no  statutory  provision  compels,  or 
addresses,  the  question  of  whether  the 
Department  must  convert  prices  or  costs 
stated  in  foreign  currency  into  U.S^ 
dollars.  JST  further  argues  that  19  CFR 
3S3.60(a]  similarly  prescribes  a  method 
for  converting  foreign  ciurency  into  ' 
dollars,  but  does  not  require  dollar* 
denominated  calculations. 

JST  argues  that  a  calculation  of  U.S. 
price  in  a  foreign  ciurency  is  unusual, 
but  not  unlawfiil,  and  that,  given  the 
facts  of  this  case,  a  French  finnc- 
denominated  analysis  is  the  best  way  of 
determining  the  degree  to  which  either 
of  JST's  U.S.  sales  was  sold  at  less  than 
foreign  market  value.  JST  argues  that  the 
methodology  is  consistent  with  the 
basic  rule  that  governs  the  Department's 
antidiunping  analysis,  i.e.,  that  a  foreign 


producer's  U.S.  price  and  foreign  market 
value  are  to  be  determined  using  data  in 
the  books  and  records  of  that  producer, 
kept  in  the  normal  course  of  trade,  as 
long  as  such  data  do  not  distort  the 
producer's  actual  prices  or  costs. 

Department's  Position:  We  disagree 
with  both  parties,  in  part.  There  is  no 
requirement,  in  either  the  statute  or  the 
regulations,  that  the  dumping  margin  be 
calculated  in  U.S.  dollars.  Nevertheless, 
when  certain  elements  of  the  dumping 
calculation  were  paid  in  U.S.  dollars, 
and  other  elements  in  a  foreign  currency 
or  currencies,  it  is  the  Department's 
longstanding  practice  to  convert  foreign 
ciurency  amounts  into  U.S.  dollars 
before*  calculating  dumping  margins,  in 
accordance  with  the  rates  established  in 
19  CFR  353.60(a).  In  this  case,  prices 
were  set,  and  paid,  in  U.S.  dollars. 
Therefore,  for  these  final  results,  we 
have  used  the  U.S.  dollar  price  paid  by 
the  U.S.  customer  as  the  basis  of  U.S. 
price,  and  converted  expenses  incurred 
in  French  francs  to  U.S.  dollars  on  the 
date  of  the  U.S.  sale.  We  have  used  the 
date  of  sale,  i.e.,  the  date  on  which  the 
terms  of  the  sale  were  set,  as  the  date 
on  which  we  have  converted  all  foreign 
currency  transactions. 

Comment  2:  Petitioner  claims  that  the 
use  of  JST's  exchange  rate  guarantees  in° 
calculating  a  dumping  margin  is  not  in 
accordance  with  law.  Petitioner  argues 
that  the  Court  of  International  Trade  has 
held  that  gains  bom.  exchange  contracts 
cannot  be  used  to  increase  U.S.  price, 
and  at  best  a  respondent  may  treat  those 
gains  or  expenses  solely  as  indirect 
selling  expenses  on  its  U.S.  sales. 
Petitioner  dtes  Thyssen  Stahl  AG  v. 
United  States.  Slip  Op.  95-78  (Ct.  Int'l 
Trade  April  27, 1995)  [Thyssen),  where 
the  court  reversed  the  Department's 
determination  to  treat  gains  from  an 
exchange  rate  contract  as  a 
drcumstance-of-sale  adjustment. 
Petitioner  states  that  the  court  noted 
that  the  antidumping  statute  did  not 
provide  for  such  an  adjustment  and  the 
Department's  implementing  regulations 
"did  not  contemplate  currency 
hedging."  and  that  the  court  rejected  the 
respondent's  theory  that  the 
antidumping  law  is  designed  to 
compare  a  respondent's  overall  return  or 
profit  between  its  U.S.  and  foreign 
market  sales.  Petitioner  notes  that, 
instead,  the  court  in  Thyssen  held  that 
exchange  rate  gains  and  losses  could  be 
considered  indirect  selling  expenses. 

Petitioner  notes  that  the  Thyssen 
court  relied  heavily  on  Torrington  Co.  v. 
United  States.  832  F.Supp.  379,  391-92 
(Q.  Int'l  Trade  1993)  [Torrington),  in 
which  the  court  reversed  the 
Department's  adjustment  to  U.S.  price  to 
take  into  account  a  currency  guarantee. 


JST  states  that  the  petitioner  has 
misread  the  Torrington  and  Thyssen 
dedsions.  JST  argues  that  the  court's 
finding  in  Torrington  was  clearly 
limited  to  the  conclusion  that  the 
respondent's  currency  hedging  expenses 
were  not  directly  related  to  the  specific 
sales  under  review.  JST  argues  that  the 
court  similarly  found  that  Thyssen  had 
failed  to  demonstrate  the  requisite  direct 
relationship  to  the  U.S.  sales  under 
consideration.  JST  concludes  that 
neither  the  Torrington  nor  the  Thyssen 
decision  limits  the  Department's  ability 
to  treat  any  difference  between  JST's 
transaction-spedfic  exchange  rate 
guarantees  and  the  exchange  rate  on  the 
date  of  sale  as  a  direct  selling  credit  for 
which  an  adjustment  to  foreign  market 
value  must  be  made. 

JST  argues  that  the  production  and 
sale  of  LPTs  varies  from  most  other 
merchandise  that  is  subjed  to 
antidumping  orders.  JST  explains  that 
producers  bid  to  supply  transformers 
more  than  a  year  before  the  transformers 
will  be  delivered.  Because  the  bid  is  a 
firm  commitment  to  supply  a  high-C')st 
transformer  at  a  specific  price,  JST  states 
that  it  always  arranges  for  a  projed- 
spedfic  exchange  rate  guarantee  before 
it  bids  on  a  contrad  to  supply  an  LPT 
to  a  U.S.  customer.  JST  states  that  the 
transaction-specific  exchange  rate 
guarantees  that  it  secured  on  its  review- 
period  sales  to  the  United  States  are 
different  frtnn  general  currency  hedges. 
JST  argues  that  the  exchange  rate 
guarantees  at  issue  transform  JST's 
review-period  sales  to  the  United  States 
into  French  franc-denominated  sales 
against  which  the  company  could 
control  the  French  franc  costs  that  it 
incurred  during  the  design,  produdion, 
test  and  delivery  cycle.  JST  states  that 
the  Department  verified  that  JST 
maintains  detailed  transadion-specific 
French  franc-denominated  accounts  for 
both  the  revenues  and  costs  associated 
with  each  of  its  LPT  sales.  JST  argues 
that  a  standard  dumping  calculation 
based  on  dollar-denominated  U.S.  sales 
would  grossly  distort  the  Department's 
antidumping  analysis  if  the  currency 
conversion  were  at  a  rate  that  differed 
significantly  from  the  guaranteed  rate  of 
exchange  that  JST  secured  for  each  of  its 
U.S.  sales,  because  it  would  understate 
the  amount  actually  expeded  and 
received  by  JST.  JST  dtes  to  the 
Uruguay  Round  Agreements  Act, 
Statement  of  Administrative  Adion  at 
172,  to  argue  that  it  is  current 
Department  practice,  where  a  company 
demonstrates  that  a  sale  of  foreign 
currency  on  forward  markets  is  diredly 
linked  to  a  particular  export  sale,  to  use 


the  rate  of  e5cchange  in  the  forward 
currency  sale  agreement. 

JST  argues  that,  if  the  Department 
decides  to  treat  its  exports  as  dollar- 
denominated  sales  and  decides  to 
convert  the  French  franc-denominated 
construded  value  to  dollars  at  the 
Federal  Reserve  exchange  rate  in  effed 
on  the  date  of  sale,  the  Department  must 
make  an  adjustment  to  foreign  market 
value  for  dired  selling  credit.  JST  argues 
that  the  result  of  the  oedit  adjustment 
is  the  same  as  treating  the  transadion  as 
a  foreign  currency  sale  at  the  guaranteed 
exchange  rate. 

Department's  Position:  We  disagree 
with  both  parties,  in  part.  The  court's 
dutjisiuus  in  Thyssen  and  Torrington  do 
not  disallow  the  use  of  a  circumstance- 
of-sale  adjustment  in  this  case.  The 
court  in  both  Thyssen  and  Torrington 
stated  that  the  respondents  could  not 
link  the  sales  in  question  to  specific 
exchange  rate  guarantee  contracts.  The 
facts  of  this  case  differ  because  there  is 
a  specific  guarantee  for  each  sale  to  the 
United  States.  JST  has  placed  on  the 
record  evidence  that  there  was  an 
exchange  rate  guarantee  diredly 
associated  with  each  of  its  sales  to  the 
United  States.  (See  JST's  questionnaire 
response  at  tabs  A-2  and  B-2.)  At 
verification,  we  examined  the  price  in 
the  contrad  in  U.S.  dollars,  the  price  the 
customer  paid  in  U.S.  dollars,  and  the 
amount  JST  received  frt>m  its  bank  in 
French  francs.  (See  verification  exhibit 
Sales-4.)  While  the  price  to  be  paid  in 
U.S.  dollars  by  the  customer  remained 
constant,  JST  used  an  exchange  rate 
guarantee  to  secure  a  certain  exchange 
rate  for  each  of  its  sales.  Because  the 
price  paid  by  the  customer  was  set  and 
paid  in  U.S.  dollars,  for  these  final 
results  we  have  used  the  price  paid  in 
U.S.  dollars  for  purposes  of  calculating 
U.S.  price.  Because  of  the  gain  JST 
earned  on  these  U.S.  sales  due  to 
exchange  rate  guarantees,  which  were 
diredly  Unked  to  specific  sales  of  LPTs, 
we  have  made  a  circumstance-of-sale 
adjustment  to  foreign  market  value  to 
account  for  that  gain. 

Comment  3:  Petitioner  argues  that  the 
Dejjartment  understated  JST's  profit  on 
its  home  market  sales.  Petitioner  argues 
that  JST  improperly  excluded  data  from 
a  certain  type  of  transformer  from  its 
home  market  sales  and  the  Department 
based  its  home  market  profit  calculation 
on  the  data  that  excluded  transformers 
of  this  type.  Petitioner  states  that  the 
transformers  in  question  are  within  the 
scope  of  the  finding  and  JST  has 
provided  no  scope-related  information 
to  explain  why  this  type  of  transformer 
should  be  excluded.  ^ 

JST  stated  that  the  home  market  and 
the  U.S.  sales  of  LPTs,  other  than  the 
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type  in  question,  were  sold  and 
manuCactvirBd,  an4  the  revenue 
associated  with  them  was  booked,  on  a 
comparable  time  ihme,  normally  a  year 
or  more  after  the  'Isale"  was  made.  JST 
states  the  sales  of  ^  transformer  type 
in  qiiestifHi  were  not  only  sold,  but  were 
manufactured  and  delivered  five  years 
before  the  review  period.  JST  aigues  that 
the  profit  reahzed!on  these  sales  has 
nothing  to  do  with  martlet  conditions  at 
any  time  diuing  the  period  in  which  the 
LFTs  under  review  were  sold, 
manufactured  or  delivered. 

Department's  P^ition:  We  agree  with 
JST.  The  profit  the  Department 
calculates  for  constructed  vahie  should 
be  based  on  the  piofit  the  respondent 
experiences  on  comparable  sales 
reasonably  contemporaneous  to  the 
sales  of  st^ject  merchandise  under 
review.  The  translsrmers  excluded  firom 
the  profit  (^Iculaqon  were  sold 
sigrdficantly  befoK  the  sales  to  the 
United  States.  Altnough  the  profit  was 
realized  during  the  period  of  review,  the 
market  conditions  and  expected  return 
on  those  sales  aretnot  relevant  to  the 
maricet  conditions  during  the  time  the 
LPT  sales  imder  review  were  made, 
because  so  much  time  had  elapsed  since 
the  sale  of  the  home  market  LPTs  in 
question.  Therefofe.  we  are  continuing 
to  exclude  the  data  on  the  transformers 
in  question  in  our  profit  calculation. 

Comment  4:  Petitioner  argues  that  JST 
understated  the  actiial  amount  of  its  pre- 
bid  expenses  for  purposes  of  calculating 
coat  of  manufacture.  Petitioner  points 
out  that  JST  calculated  its  pre-bid 
expenses  by  taking  its  total  annual  pre- 
bid  expanses  and  allocating  those 
expenses  on  a  pef-imit  basis  across  aU 
its  sales  for  that  yiaar.  Petitioner 
questions  whether  the  denominator  is 
accurate,  given  tfaiat  at  verification  the 
Department  found  that  JST  had 
misreported  the  dumber  of  LPTs  sold 
diuing  the  period  of  review.  Petitioner 
also  questions  witether  the  pre-bid 
expenses  for  each  of  the  units  are 
identical  across  markets  and  asserts 
that,  becausf  JSTs  sales  in  its  home 
market  are  far  more  regular  than  its 
export  sales,  it  is;possible  that  JST  could 
have  no  pre-bid  Expenses  for  its  home 
maricet  sales.  Petitioner  contends  that 
the  best  method  for  allocating  these  pre- 
bid  expenses  is  on  the  basis  of  design 
■  hours.  Petitioner  argues  that,  because 
the  export  units  are  custom-designed, 
they  would  require  more  design  hours, 
and  thus  likely  niore  costs,  to  develop 
a  bid.  ! 

JST  contends  that  it  properly 
reported,  and  th^  Department  properly 
calculated,  pre-Ud  expense.  JST 
contends  that  at  Verification  the 
Department  reviewed  the  quantity  of 


transformera  that  it  produced  during 
each  year  involved  in  the  review  period 
(i.e.,  1992, 1993,  and  1994).  and  that 
these  data  were  provided  in  JSTs  "final 
test"  log  for  each  calendar  year,  which 
reconciled  with  JSTs  annual  financial 
statements.  JST  further  contends  that 
even  though  there  were  problems  with 
the  sales  volume  and  value  data,  there 
is  no  reason  to  question  the  validity  of 
the  final  test  data  which  were  verified 
and  used  to  allocate  pre-bid  expenses. 

JST  asserts  that  petitioner 
misunderstands  the  pre-bid  expenses 
that  it  incurs.  JST  states  that  it  incurs  in 
the  aggregate  more  pre-bid  expenses  on 
business  that  it  loses  than  on  business 
that  it  wins,  and  that  each  transformer 
that  is  sold  must  absorb  an  allocated 
portion  of  total  pre-bid  expenses, 
including  those  on  failed  bids. 
Regarding  petitioner's  assertion  that  pre- 
bid  expenses  should  be  allocated  based 
on  design  costs  incurred  after  the  bid 
has  been  won,  JST  argues  that  petitioner 
ignores  the  "bid-but-not-won"  problem, 
and  assimies  a  correlation  between 
design  costs  or  transformer  size  and  pre- 
bid  expenses  where  none  exists. 

DejKUtment's  Position:  We  disagree  in 
part  with  both  petitioner  and  JST.  As 
petitioner  noted,  at  verification  we 
encountered  considerable  difficulties  in 
verifying  JST's  sales  volimie  and  value. 
However,  as  stated  in  the  vwification 
report,  JST  allocated  its  pre-bid 
expenses  based  on  the  number  of  units 
tested  during  the  year,  a  figiue  we  did 
verify,  finding  no  discrepancies.  The 
sales  volume  and  value  data  differ  from 
the  testing  report  data.  The  sales  volume 
and  value  data  cover  only  subject 
merchandise  sold  during  the  period  of 
review,  while  the  testing  reports  cover 
all  transformers  which  were  completed 
during  the  years  during  which  the 
subject  merchandise  was  produced. 

We  agree  with  petitioner  that  pre-bid 
expenses  might  not  be  identical  across 
markets.  However,  there  is  insufficient 
data  on  the  record  to  determine  whether 
more  pre-bid  expenses  are  incurred  on 
home  market  or  export  sales.  We 
disagree  with  petitioner  that  allocating 
by  design  hours  would  most  accurately 
capture  pre-bid  expense,  because  there 
is  not  a  clear  correlation  between  design 
hours  and  pre-bid  expense.  As  we  foimd 
at  verification,  pre-bid  expenses  include 
other  expenses  associated  with  bids  [see 
Verification  Report  at  p.  15),  and, 
therefore,  are  not  necessarily  incurred 
relative  to  design  hours.  Furthermore,  as 
JST  pointed  out,  a  substantial  portion  of 
its  pre-bid  expenses  are  incurred  for 
failed  bids,  and  must  be  allocated  to 
other  LPTS.  Because  there  is  no 
correlation  between  pre-bid  expenses 
and  sales,  we  have  determined  that  the 


most  reasonable  way  to  allocate  pre-bid 
expenses  is  on  the  cost  of  sales,  since  it 
avoids  distortions  which  could  be 
created  by  allocating  pre-bid  expenses 
on  number  of  units  or  design  hoius. 

Comment  5:  JST  aigues  that,  in 
calculating  the  profit  ratio  on  home 
market  sales,  the  Department 
imderstated  the  cost  of  manufacture 
incurred  by  JST  on  its  home  market 
sales  because  it  did  not  include  pre-bid 
expenses  associated  with  these  sales.  As 
a  result,  JST  claims,  the  Department 
overstated  the  profit  ratio  on  its  home 
market  sales,  which  in  turn  led  to  an 
overstatement  of  profit  for  constructed 
value.  JST  states  mat,  in  its  normal 
accounting,  it  treats  pre-bid  expenses  as 
an  indirect  selling  expense.  However,  in 
submitting  costs  for  the  LPTs  sold  in  the 
United  States,  JST  treated  pre-bid 
expenses  as  a  cost  of  manufacture  in 
accordance  with  Department  practice. 
JST  argues  there  must  be  a  consistency 
between  the  way  cost  of  manufacture  is 
calculated  for  U.S.  sales  and  for  home 
market  sales,  and  that  pre-bid  expenses 
should  therefore  be  included  in  the 
home  market  cost  of  manufacture.  JST 
aigues  that  the  Defwrtment  should 
allocate  pre-bid  expenses  on  a  per  unit 
basis. 

Petitioner  states  that  JST  has  failed  to 
submit  sufficient  information  to  make 
the  adjustment  to  cost  of  manufactiue 
for  home  market  pre-bid  expenses  for 
piuposes  of  the  profit  calculation. 
Petitioner  argues  that  the  suggested 
adjustment  to  pre-bid  expenses  implies 
that  pre-bid  expenses  for  home  market 
and  export  sales  are  the  same.  Petitioner 
states  tnat  pre-bid  expenses  also  include 
"exchange  rate  guaranty  premiums," 
v^ich  would  be  incurred  only  on  export 
sales.  Petitioner  claims  that,  because  JST 
did  not  provide  export-related  pre-bid 
expenses  separately  from  home  market- 
related  pre-bid  expenses,  an  accurate 
calculation  of  home  market  pre-bid 
expenses  cannot  be  made. 

Department's  Position:  JST's  comment 
indicates  a  misunderstanding  of  the 
Department's  calculation  of  profit.  The 
Department  calculates  profit  for  - 
constructed  value  by  multiplying  the 
cost  of  production  (cost  of  manufactiue 
plus  selling,  general,  and  administrative 
expenses  (SG&A))  of  the  U.S.  sale  by  a  . 
ratio  of  home  market  profit  to  the  cost 
of  production  of  home  market  sales.  The 
home  market  SG&A  includes  indirect 
selling  expenses,  which  is  where  JST 
normally  includes  pre-bid  expenses. 
However,  for  the  preliminary  results  we 
inadvertenUy  did  not  include  an 
amoimt  for  pre-bid  expense  in  either 
cost  of  manufactiue  or  SG&A  expenses 
for  purposes  of  otu*  profit  calculation. 
We  do  agree  that,  in  order  not  to 


overstate  profit,  we  must  include  an 
amount  for  pre-bid  expense  in  home 
mariiet  cost  of  production.  As  noted  in 
QUI  response  to  Comment  4,  above,  JST 
did  not  provide  sufficient  information  to 
difiiarentiate  between  home  market- 
related  and  export-related  pre-bid 
expenses.  Therefore,  we  have  allocated 
pre-bid  expense  to  home  market  cost  of 
manufacture  based  on  cost  of  sales. 

Comment  6:  Petitioner  contends  that 
the  Department  made  an  error  in 
calculating  JST's  credit  expense. 
Petitioner  states  that  the  Ctepartment 
based  JST's  credit  expense  on  the  time 
between  the  invoice  date  and  payment 
date  and  that  this  is  inconsistent  with 
Department  practice  of  using  the  time 
period  between  shipment  date  and 
payment  date. 

Department's  Position:  We  agree  with 
the  petitioner,  and  have  recalculated  the 
credit  expense  for  the  LPT  sales  to  the 
United  States  to  reflect  the  time  period 
between  shipment  and  payment. 

Comment  7:  Petitioner  asserts  that  the 
use  of  JST's  economic  report  to  derive 
the  cost  of  materials  for  Sale  1 
understates  cost  of  materials  for  this 
imit  since  this  report  may  not  reconcile 
exactly  to  the  cost  accounting  system. 
Petitioner  argues  the  Department  should 
derive  a  cost  of  materials  figure  using 
the  total  cost  of  materials  from  the  cost 
accounting  system. 

JST  argues  that  it  keeps  economic 
reports  for  each  transformer,  while  the 
cost  accounting  system  is  specific  to 
individual  orders,  which  may  include 
costs  for  more  than  one  transformer.  JST 
argues  that,  when  the  accounting 
records  for  an  order  do  not  provide  the 
detailed  costs  for  each  transformer 
covered  by  the  order,  the  detail  is 
available  fit>m  the  economic  reports.  JST 
argues  that  the  economic  report  does  in 
fact  reconcile  to  the  cost  accounting 
system  "to  within  very  few  French 
francs."  JST  argues  the  information  it 
supplied  to  the  Department  yields  a 
fully  reconciled  materials  cost.  JST 
states  that  the  differences  in  materials 
cost  between  the  economic  report  and 
the  cost  accounting  system  were 
explained  during  verification. 

Department's  Position:  We  agree  with 
JST.  During  the  verification,  we 
examined  the  economic  report  and  its 
relationship  to  the  cost  accounting 
system.  We  determined  that  using  the 
economic  report  was  the  most 
reasonable  method  of  deriving  the  cost 
of  materials  for  this  sale  because  the 
economic  report  is  transformer-specific, 
and  the  difierences  between  costs 
reflected  in  the  economic  report  and  the 
actual  material  costs  for  the  specific 
transformer  were  minimal.  (For  further 


details,  see  proprietary  memorandum  to 
the  file  dated  June  30, 1995.) 

Comment  8:  JST  argues  tiiat  the 
Department  did  not  correct  an  error 
regarding  JST's  calculation  of  home 
market  cost  of  sales,  which  was 
discovered  at  verification.  As  a  result, 
JST  asserts  that  the  actual 
manufacturing  cost  incurred  on  home 
market  sales  is  understated,  thereby 
causing  the  calculation  of  profit  to  be 
overstated.  JST  argues  that  the 
verification  report  mistakenly  notes  that 
the  error  did  not  afiiect  JST's  cost  of 
home  market  sales. 

Petitioner  contends  that  JST's  claim 
for  an  adjustment  to  home  market  cost 
of  sales  for  this  additional  expense 
should  be  rejected.  Petitioner  argues 
that  there  is  no  information  about  this 
expense  on  the  record.  Petitioner  argues 
that,  without  such  information,  the 
Department  cannot  legally  determine 
that  the  expense  relates  to  home  market 
sales.  Petitioner  also  argues  that  this 
information  was  untimely  submitted. 

Department's  Position:  We  agree  with 
JST.  At  verification  we  asked  JST  to 
show  us  how  it  had  arrived  at  the 
figures  used  in  its  profit  calculation.  In 
response  to  our  request,  JST  prepared  a 
worksheet  showing  how  the  figiu^s  in 
its  questionnaire  responses  traced  to  the 
cost  system.  JST  stated  that,  after  it 
made  adjustments  for  depreciation  and 
labor,  and  excluded  a  certain  type  of 
transformer,  it  arrived  at  a  figure 
different  fit)m  what  it  had  reported  in 
the  questionnaire  response.  It  showed 
the  amoimt  of  this  difference  on  the 
profit  worksheet,  labeling  it  as  an 
"Other  Adjustment."  Therefore,  while 
we  noted  in  the  verification  report  that 
the  "Other  Adjustment"  amount 
"should  have  been  an  expense,"  it  is 
more  accurate  to  characterize  the 
amount  as  a  correction  of  an  error  in  the 
response.  Correction  of  such  errors  can 
be  the  result  of  verification  and  is  not 
untimely  information  as  the  petitioner 
asserts. 

As  explained  in  the  verification 
report,  we  verified  the  total  home 
market  costs  and  adjustments  to  those 
costs,  as  presented  on  the  home  market 
profit  worksheet  at  verification.  (See 
verification  exhibit  cost-18.)  We  were 
satisfied  as  to  the  accuracy  of  the 
corrected  cost  of  sales  calculation,  as 
shown  on  the  home  market  profit 
worksheet.  Therefore,  we  have  accepted 
respondent's  correction  of  its  original 
calculation  of  cost  of  sales. 

Comment  9:  Petitioner  argues  that  JST 
has  not  demonstrated  that  its  related- 
party  purchases  have  been  made  at 
arm's  length,  and  as  a  result  the 
Department  should  rely  on  best 
information  otherwise  available  (BIA)  to 


derive  the  cost  of  materials  for  JST's 
related-party  materials  purchases. 
Petitioner  notes  that  at  verification  the 
Department  reviewed  JST's  related-party 
purchases  of  two  parts  for  one  of  its 
sales.  Petitioner  argues  that,  for  the  first 
of  these  parts,  the  Department  compared 
related-party  prices  with  price 
quotations  from  other  companies,  but 
JST  did  not  demonstrate  that  the  parts 
shown  on  these  quotations  met 
specifications  similar  to  those  of  the 
part  purchased  from  the  related  party. 
Petitioner  also  points  out  that  the 
second  part  had  been  piuchased  from  a 
party  also  related  to  JST.  Petitioner 
states  that  the  Department  should  use, 
as  BIA,  the  ratio  of  all  of  JST's  purchases 
bom  related  parties  to  total  purchases, 
multiplied  by  the  total  cost  of  materials, 
with  an  added  amount  for  profit.  For 
profit,  petitioner  suggests  the 
Department  use  the  percentage 
petitioner  calculated  for  JST's  home 
market  profit. 

JST  contends  that  its  purchases  of 
components  from  related  parties  were 
made  at  arm's  length.  With  regard  to  the 
first  part,  JST  argues  that  petitioner  has 
produced  no  information  to  cast  any 
doubt  that  this  part  was  not  purchased 
at  arm's  length,  and  that  petitioner's 
claim  that  this  part  may  be  different 
from  those  piuchased  irom  unrelated 
suppliers  is  only  sp)eculation.  With 
regard  to  the  second  part,  JST  contends 
that  the  purchase  is  insignificant.  JST 
argues  that  the  evidence  that  is  available 
supports  an  "arm's-length"  conclusion, 
and  there  is  no  reason  to  believe  that  the 
price  paid  was  not  an  arm's-length 
price. 

^Department's  Position:  We  agree  with 
JsT.  At  verification  we  examined  two 
parts  purchased  by  JST  from  related 
parties.  With  regard  to  the  first  part  we 
examined  detailed  price  quotations  from 
JST's  suppliers,  which  clearly  showed 
that  the  part  had  been  purchased  at 
arm's  length.  We  agree  with  petitioner 
that  the  comparison  parts  were  not 
identical;  however,  we  found  that  the 
parts  from  related  and  unrelated 
suppliers  were  comparable  for  purposes 
of  the  arm's  length  test.  With  regard  to 
the  second  part,  because  custom  work 
was  done  on  the  part  in  question, 
thereby  making  a  benchmark 
unavailable,  we  could  not  determine 
whether  the  part  was  sold  at  arm's 
length.  However,  we  found  this  part  to 
be  of  insignificant  value.  Therefore, 
because  JST  demonstrated  that  either 
the  sale  of  the  part  was  made  at  arm's 
length,  or  the  value  was  insignificant, 
we  find  that  the  purchase  prices  for  both 
of  these  parts  are  suitable  for  use  in  our 
calculation  of  the  foreign  market  value. 
(See  Antifiction  Bearings  (Other  Than 
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Tapered  Roller  Bea^ngs)  and  Parts 
Thereof  From  FranQe.  et  al.;  Final 
Results  of  Antidun^ing  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR 10925,  February  28, 
1995.) 

Comment  10:  Petitioner  states  that  the 
Department  should)  reject  JSTs  home 
market  direct  warr^ty  expense  claim 
and  treat  warranty  as  an  indirect  selling 
expense.  Petitioner  cites  the  verification 
report,  whidi  stated  that  JST  calculated 
its  reported  home  market  warranty 
expense  claim  basetl  on  its  warranty 
experience  for  both!  subject  and  non- 
subject  merchandiab.  Petitioner  argues 
that,  because  warranty  expenses  can 
vary  significantly  Iw  product,  JSTs 
warranty  expense  ajllocation 
methodology  may  insult  in  the 
overstatement  of  the  company's  actual 
home  market  LPT  warranty  expense. 

JST  argues  that,  4t  verification,  the 
Department  was  giien  detailed  warranty 
expense  information  by  year  and  by 
transformer  type.  1ST  states  that  it  did 
report  actual  warranty  expenses 
incxured  on  the  si^bject  merchandise 
and  distinguished  Warranty  expenses 
incurred  on  LPTs  sbld  in  the  home 
market  from  warranty  expenses  sold  on 
exports. 

Department's  Position:  JST  reported 
warranty  expense  On  home  market  sales 
which  included  both  subject  and  non- 
subject  merchandise.  At  verification,  we 
were  able  to  separate  warranty  expense 
into  three  categori^:  subject 
merchandise,  non-tubject  merchandise, 
and  export  sales.  We  agree  with 
petitioner  that  we  should  calculate 
warranties  based  o|ily  on  subject 
merchandise.  We  cjisagree  with 
petitioner  that  warranty  expense  should 
be  considered  an  iadirect  selling 
expense  because,  as  we  found  at 
verification,  warranty  expenses  are 
associated  with  specific  sales.  We  have 
thus  recalculated  i^arranty  expense  on 
home  market  subjelct  merchandise  and 


have  continued  to  treat  it  as  a  direct 
selling  expense  adjustment  to  foreign 
market  value. 

Comment  1 1 :  Petitioner  argues  that 
JST  improperly  allocated  shared 
production  expenses  for  1993  by 
allocating  a  portion  of  these  expenses  to 
off-site  production  labor  hours. 

JST  stated  that,  because  its  off-site 
production  was  LPT-related,  it  properly 
allocated  shared  production  expenses. 

Department's  Position:  We  agree  with 
JST.  Shared  production  expenses  for 
1993  were  properly  allocated  to  all  its 
production  because  (1)  the  off-site 
production  performed  by  JST  was  LPT- 
related,  and  (2)  of  the  nature  of  the 
shared  production  expenses.  (See 
proprietary  memorandum  to  the  file 
dated  Jime  30, 1995.) 

Comment  12:  Petitioner  argues  that 
the  Department  improperly  included 
insurance  in  SG&A,  rather  than  treating, 
it  as  a  movement  charge  on  JST's  U.S. 
sales. 

JST  states  that  the  insiutmce 
associated  with  height  was  included  in 
JST's  movement  charges,  and  that  the 
general  insurance  covering  plant  and 
inventory  was  included  in  the  SG&A 
charge  that  JST  reported  in  its 
questionnaire  response.  JST  asserts  that 
the  Department  properly  included  both 
sets  of  insurance  costs  in  its  preUminary 
dumping  calculation. 

Department's  Position:  We  agree  with 
JST.  At  verification,  in  our  examination 
of  JST's  internal  cost  sheets,  which 
listed  all  of  JST's  expenses,  we  found 
that  insiuvnce  had  not  been  specifically 
listed.  In  oiu  examination  of  freight 
documents,  we  found  that  the  freight 
companies  that  JST  used  for  shipping 
transformers  to  the  United  States 
included,  in  their  charges,  amounts  for 
insurance.  Therefore,  JST  properly 
reported  freight  insurance  as  a 
movement  expense.  In  our  examination 
of  insurance  reported  as  SG&A,  we 
foimd  that  JST  had  been  charged  an 
amount  for  all  its  sales  in  the  year  we 
used  to  calculate  SG&A;  Based  on  the 


above  information,  we  conclude  that 
JST  has  properly  reported  insurance  as 
a  movement  expense  or  an  SG&A 
expense,  depending  on  the  nature  of  the 
insurance. 

Comment  13:  Petitioner  states  that  the 
Department  correctly  determined  that 
only  two  entries  were  covered  by  this 
administrative  review.  Petitioner  notes 
that  during  the  period  of  review  two  JST 
units  entered  into  the  United  States; 
however,  JST  requested  the  Department 
review  a  third  unit  which  JST  sold 
during  the  period  of  review.  Petitioner 
argues  that,  while  the  Department  has 
based  certain  administrative  reviews  on 
sales  rather  than  entries,  it  has  not 
mixed  entry-  and  sale-based  analyses  in 
the  same  review,  nor  has  it  varied  its 
methodology  from  review  to  review. 
Petitioner  also  notes  that,  at  verification, 
the  Department  found  that  several 
important  components  of  the  margin 
calculation  for  this  third  sale  could  not 
be  quantified  because  they  had  not  yet 
been  inoured.  Petitioner  contends  Uiat 
for  its  final  results  the  Department 
should  reaffirm  its  decision  to  exclude 
this  unit  frt>m  this  review. 

Department's  Position:  We  agree  that 
this  sale  should  not  be  included  in  this 
administrative  review.  At  verification 
we  examined  this  sale  in  detail; 
however,  we  could  not  verify  receipt  of 
payment  for  the  transformer,  er  payment 
of  movement  expenses  and 
commissions.  Jn  addition,  we  found  that 
material  cost  could  change  due  to 
adjustments  that  had  not  yet  been  made 
to  materials  removed  from  stock. 
Further,  our  general  practice,  in 
purchase  price  situations,  is  to  review 
sales  corresponding  to  shipments  or 
entries  made  during  the  period  of 
review.  We  have,  therefore,  not 
included  this  sale  in  our  analysis. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  margin  exists: 


Manufacturer/exporter 


Period  of  review 


Margin 
(percent) 


Jeumont  Schneider  iVansformateurs 


06/01/93-05/31/94 


1.50 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentage  stated  above. 
The  Department  wdll  issue  appraisement 
instructions  on  ea^  exporter  directly  to 
the  Customs  Service. 


Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  LPTs  from 
France  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 


company  will  be  the  rate  listed  above; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review  or  the  original 
less-than-fair-value  investigation,  but 
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the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  for  all  other 
producers  and/ or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  24  percent,  the  rate  established  in  the 
first  notice  of  final  results  of 
administrative  review  published  by  the 
Department  (47  FR  10268,  March  10, 
1982).  These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties^ 
occurred  and  subsequent  assessment  of 
double  antidimiping  duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
writh  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  November  30, 1995. 
Paul  L.  Jo£Eb, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  95-29887  Filed  12-6-95;  8:45  am) 

BtLUNG  CODE  3S10-OS-P 


[A-475-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Italy;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

reviews. 

—  » 

SUMMARY:  In  response  to  rt  ^uests  from 
interested  parties,  the  Department  of 


Commerce  (the  Department)  is 
conducting  administrative  reviews  of 
the  antidumping  duty  orders  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
Italy.  The  classes  or  kinds  of 
merchandise  covered  by  these  orders  .are 
ball  bearings  and  cylindrical  roller 
bearings.  The  reviews  cover  3 
manufacturers/exporters.  The  period  of 
review  (the  POR)  is  May  1, 1993, 
through  April  30, 1994. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  foreign 
market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  the  administrative 
review,  we  will  instruct  U.S.  Customs  to 
assess  antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (US?)  and  the  FMV.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  December  7, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

appropriate  case  analyst,  for  the  various 
respondent  firms  listed  below,  at  the 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC.  20230;  telephone: 
(202) 482-4733. 

Da  vine  Hashmi  (Meter),  Michael 
Rausher  (FAG),  Thomas  Schauer  (SKF), 
Michael  Rill,  or  Richard  Rimlinger. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Background 

On  May  15, 1989,  the  Department 
published  in  the  Federal  Register  (54 
FR  20909)  the  antidumping  duty  orders 
on  ball  bearings  (BBs)  and  cylindrical 
roller  bearings  (CRBs)  and  parts  thereof 
from  Italy.  On  June  22,  1994,  and  July 
15, 1994,  in  accordance  with  19  CFR 
353.22(c)  (1994),  we  initiated 
administrative  reviews  of  those  orders 
for  the  period  May  1, 1993,  through 
April  30,  1994  (59  FR  32180  and  59  FR 
36160).  The  Department  is  now 
conducting  these  administrative  reviews 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (AFBs),  and  constitute  the 


following  classes  or  kinds  of 
merchandise: 

1.  Ball  Bearings  and  Parts  Thereof: 
These  products  include  all  antifriction 
bearings  that  employ  balls  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories:  antifriction  balls,  ball 
bearings  with  integral  shafts,  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof,  and  housed  or 
mounted  ball  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  (HTS) 
subheadings:  3926.90.45.  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00,8431.39.0010,8482.10.10, 
8482.10.50,  8482.80.00,  8482.91.00, 

8482.99.05,  8482.99.10.  8482.99.35, 
8482.99.6590,  8482.99.70,  8483.20.40, 
8483.20.80,  8483.50.8040,  8483.50.90, 
8483.90.20,  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  8708.60.80. 
8708.70.6060,  8708.70.8050,  8708.93.30, 
8708.93.5000,  8708.93.6000,  8708.93.75, 

8708.99.06,  8708.99.31,  8708.99.4960, 
8708.99.50,  8708.99.5800,  8708.99.8080, 
8803.10.00,  8803.20.00,  8803.30.00, 
8803.90.30,  8803.90.90. 

2.  Cylindrical  Roller  Bearings  and 
Parts  Thereof:  These  products  include 
all  AFBs  that  employ  cylindrical  rollers 
as  the  rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  antifriction  rollers, 
all  cylindrical  roller  bearings  (including 
split  cylindrical  roller  bearings)  and 
parts  thereof,  and  boused  or  mounted 
cylindrical  roller  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00,  8431.39.0010.  8482.40.00, 
8482.50.00,  8482.80.00,  8482.91.00, 
8482.99.25,  8482.99.35,  8482.99.6530, 
8482.99.6560,  8482.99.6590,  8482.99.70,    ^ 
8483.20.40,  8483.20.80,  8483.50.8040, 
8483.90.20.  8483.90.30,  8483.90.70, 
8708.50.50.  8708.60.50.  8708.93.5000, 
8708.99.4000,  8708.99.4960,  8708.99.50, 
8708.99.8080.  8803.10.00.  8803.20.00. 
8803.30.00,  8803.90.30,  8803.90.90. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  For  a 
further  discussion  of  the  scope  of  the 
orders  being  reviewed,  including  recent 
scope  determinations,  see  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  Italy; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order, 
60  FR  10959  (February  28.  1995).  The 
HTS  item  numbers  are  provided  for 
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convenience  and  Qistoms  purposes. 
The  written  descriptions  remain 
dispositive. 

These  reviews  cover  the  following 
firms  and  classes  ot  kinds  of 
merchandise: 


Name  of  firm 

Class  or  kind 

FAG  Italia  S.p.A  

Meter.  S.pA  

— 

BBS.  CRBs. 
BBS. 

SKF  Industrie  S.p.A  . 

BBS.  CRBs. 

United  States  Price 

In  calculating  United  States  price 
(USP).  the  Department  used  purchase 
price  or  exporter's  sales  price  (ESP),  as 
defined  in  section  772  of  the  Tariff  Act, 
as  appropriate. 

Ehie  to  the  extreiiely  large  niunber  of 
transactions  that  occurred  during  the 
FOR  and  the  resulting  administrative 
burden  involved  ii^  calculating 
individual  marginal  for  all  of  these 
transactions,  we  sampled  sales  to 
calculate  USP.  in  accordance  with 
section  777A  of  the  Tariff  Act.  When  a 
firm  made  more  than  2,000  ESP  sales 
transactions  to  the  United  States  for  a 
particular  class  or  kind  of  merchandise, 
we  reviewed  ESP  sales  which  occurred 
diuing  sample  wee^.  We  selected  one 
week  from  each  twb-month  period  in 
the  review  period,  for  a  total  of  six 
weeks,  and  analyzed  each  transaction 
made  in  those  six  yeeks.  The  sample 
weeks  included  Juae  27-Jidy  3, 1993, 
July  4-10, 1993,  October  10-16, 1993, 
November  7-13,  l993,  February  13-19, 
1994,  and  April  24^30, 1994.  We 
reviewed  all  purchase  price  sales 
transactions  diuing  the  POR  because 
there  were  few  puithase  price  sales. 

USP  was  based  oti  the  packed  f.o.b., 
ci.f.,  or  delivered  brice  to  imrelated 
purchasers  in,  or  for  exportation  to,  the 
United  States.  We  made  deductions,  as 
appropriate,  from  purchase  price  and 
ESP  for  movement  expenses,  discoimts 
and  rebates. 

We  made  additional  deductions  from 
ESP  for  direct  selling  expenses,  indirect 
selling  expenses,  and  repacking  in  the 
United  States. 

In  light  of  the  Federal  Circuit's 
decision  in  Federal  Mogul  v.  United 
States.  CAFC  No.  94-1097,  the 
Department  has  chmiged  its  treatment  of 
home  market  consfimption  taxes.  Where 
merchandise  exported  to  the  United 
States  is  exempt  from  the  consumption 
tax,  the  Department  will  add  to  the  U.S. 
price  the  absolute  ^ount  of  such  taxes 
charged  on  the  comparison  sales  in  the 
home  market.  Thi^  is  the  same 
methodology  that  the  Department 
adopted  following  the  decision  of  the 
Federal  Circuit  in  Zenith  v.  United 
States,  988  F.  2d  1  >73, 1582  (1993),  and 


which  was  suggested  by  that  court  in 
footnote  4  of  its  decision.  The  Court  of 
International  Trade  (CTT)  overtiuned 
this  methodology  in  Federal  Mogul  v. 
•  United  States.  834  F.  Supp.  1391  (1993), 
and  the  Department  acquiesced  in  the 
CIX's  decision.  The  Department  then 
followed  the  CTT's  preferred 
methodology,  whidi  was  to  calculate 
the  tax  to  be  added  to  U.S.  price  by 
multiplying  the  adjusted  U.S.  price  by 
the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  api}ealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CTT  and  held  that  the 
statute  did  not  preclude  the  Department 
from  using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
diunping  assessments  [i.e.,  assessments 
that  are  imaffected  by  the  existence  or 
amoimt  of  home  market  consumption 
taxes).  Moreover,  the  Fedwal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffis  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidiunping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CTT  with 
instructions  to  direct  the  Department  to 
determine  which  tax  methodology  it 
will  employ. 

The  Department  has  determined  that 
the  "Zenith  footnote  4"  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
fihngs  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized. 
Article  VI  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
required  that  diunping  assessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Second,  the  Uruguay  Round 
Agreements  Act  (URAA)  explicitly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  U.S. 
price  rather  than  subtracted  from  home 


market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  with  the  GATT. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unrelated  U.S. 
customers,  e.g.,  parts  of  bearings  that 
were  imported  and  further  processed 
into  finished  bearings  by  U.S.  affiliates 
of  foreign  exporters,  we  deducted  any 
increased  value  in  accordance  with 
section  772(e)(3)  of  the  Tariff  Act. 

Those  bearings  which  are  otherwise 
subject  to  the  order  that  are  imported 
into  the  United  States  and  incoiporated 
into  nonbearing  products  by  or  for  the 
exporter,  and  which  collectively 
comprise  less  than  one  percent  of  the 
value  of  the  finished  products  sold  to 
unrelated  customers  in  the  United 
States  are  not  subject  to  the  assessment 
of  antidumping  duties  (see  Antifriction 
Bearings  (Other  Than  Ta;>ered  Roller 
Bearings)  and  Parts  Thereof  itom  the 
Federal  Republic  of  Germany;  Final 
Results  of  Antidimiping  Duty 
Administrative  Review,  56  FR  31694 
(July  11, 1991).  In  Roller  Oiain,  Other 
Than  Bicycle,  from  Japan  48  FR  51801 
(November  14, 1983),  roller  chain, 
which  was  subject  to  an  antidumping 
duty  finding,  was  imported  by  a  related 
party  and  incorporated  into  finished 
motorcycles.  The  finished  motorcycles 
were  the  first  products  sold  by  the 
exporter  to  unrelated  purchasers  in  the 
United  States.  Because  the  roller  chain 
did  not  constitute  a  significant 
percentage  of  the  value  of  the  completed 
product,  the  Department  found  that  a 
USP  could  not  reasonably  be 
determined  for  the  roller  chain.  The 
Department,  therefore,  did  not  assess 
antidumping  duties  on  these 
transactions.  We  have  appUed  this  same 
principle  to  these  reviews. 

Foreign  Market  Value 

The  home  markets  were  viable  for  all 
companies  and  all  classes  or  kinds  of 
merchandise  pursuant  to  19  C.F.R. 
353.48.  The  Department  used  home 
market  prices  or  constructed  value  (CV), 
as  defined  in  section  773  of  the  Tariff 
Act,  as  appropriate,  to  calculate  foreign 
market  value  (FMV). 

Due  to  the  extremely  large  number  of 
transactions  that  occurred  during  the 
POR  and  the  resulting  administrative 
burden  involved  in  examining  all  of 
these  transactions,  we  sampled  sales  to 
calculate  FMV,  in  accordance  with 
section  777A  of  the  Tariff  Act.  When  a 
firin  had  more  than  2,000  home  market 
sales  transactions  for  a  particular  class 
or  kind  of  merchandise,  we  used  sales 


frt>m  sample  months  that  corresponded 
to  the  sample  weeks  selected  for  U.S. 
sales  sampling  plus  one 
contemporaneous  month  prior  to  the 
POR  and  one  following  the  POR.  The 
sample  months  included  April,  June, 
July,  October,  and  November  of  1993, 
and  February,  April,  and  May  of  1994. 

In  general,  the  Department  relies  on 
monthly  weighted-average  prices  in  the 
calculation  of  FMV  in  administrative 
reviews.  Because  of  the  significant 
volume  of  home  market  sales  involved 
in  these  reviews,  we  examined  whether 
it  was  appropriate  to  average,  in 
accordance  with  section  777A  of  the 
sheriff  Act,  all  of  each  respondent's 
home  market  sales  on  an  annua!  basis. 
In  this  case,  the  use  of  POR  weighted- 
average  prices  results  in  significant  time 
and  resource  savings  for  the 
Department.  To  determine  whether  a 
POR  weighted-average  price  was 
representative  of  the  transactions  under 
consideration,  we  performed  a  three- 
step  test. 

We  first  compared  each  monthly 
weighted-average  home  market  price  for 
.   each  model  with  the  weighted-average 
POR  price  of  that  model.  We  calculated 
the  proportion  of  each  model's  sales 
whose  POR  weighted-average  price  did 
not  vary  meaningfully  (i.e.,  was  within 
plus  or  minus  10  percent)  from  the 
monthly  weighted-average  prices.  We 
did  this  for  each  model  within  each 
class  or  kind  of  merchandise.  We  then 
compared  the  volume  of  sales  of  all 
models  within  each  class  or  kind  of 
merchandise  whose  POR  weighted- 
average  price  did  not  vary  meaningfully 
from  the  monthly  weighted-average 
price  with  the  total  volume  of  sales  of 
that  class  or  kind  of  merchandise.  If  the 
POR  weighted-average  price  of  at  least 
90  percent  of  sales  in  each  class  or  kind 
of  merchandise  did  not  vary 
meaningfully  from  the  monthly 
weighted-average  price,  we  considered 
the  POR  weighted-average  prices  to  be 
representative  of  the  transactions  under 
consideration.  Finally,  we  tested 
whether  there  was  any  correlation 
between  fluctuations  in  price  and  time 
for  the  home  market  sales.  Where  the 
absolute  value  of  the  correlation 
coefficient  was  less  than  0.05  (where  a 
coefficient  approaching  1.0  means  a 
direct  relation  between  price  and  time, 
i.e.,  that  prices  consistently  rise  from 
month  to  month,  and  a  coefficient 
approaching  zero  means  no  relation 
between  prices  and  time),  we  concluded 
that  there  was  no  significant  relation 
between  price  and  time.  We  calculated 
a  weighted-average  POR  FMV  only  for 
those  classes  or  kinds  that  satisfied  our 
three-step  test  for  the  factors  of  price, 
volume,  and  time. 


We  compared  U.S.  sales  with  sales  of 
such  or  similar  merchandise  in  the 
home  market.  We  considered  all  non- 
identical  products  within  a  bearing 
family  to  be  equally  similar.  As  defined 
in  the  questionnaire,  a  bearing  family 
consists  of  all  bearings  within  a  class  or 
kind  of  merchandise  that  are  the  same 
in  the  following  physical  characteristics: 
load  direction,  bearing  design,  number 
of  rows  of  rolling  elements,  precision 
rating,  dynamic  load  rating,  outer 
diameter,  inner  diameter,  and  width. 

Home  market  prices  were  based  on 
the  packed,  ex- factory  or  delivered 
prices  to  related  or  unrelated  purchasers 
in  the  home  market.  Where  applicable, 
we  made  adjustments  for  movement 
expenses,  differences  in  cost  attributable 
to  differences  in  physical  characteristics 
of  the  merchandise  pursuant  to 
773(a)(4)(C)  of  the  Tariff  Act.  and 
differences  in  packing.  We  also  made 
adjustments  for  differences  in 
circumstances  of  sale  in  accordance 
with  19  C.F.R.  353.56.  For  comparisons 
to  purchase  price  sales,  we  deducted 
home  market  direct  selling  expenses 
and  added  U.S.  direct  selling  expenses. 
For  comparisons  to  ESP  sales,  we 
deducted  home  market  direct  selling 
expenses.  We  also  made  adjustments, 
where  applicable,  for  home  market 
indirect  selling  expenses  to  offset  U.S. 
commissions  in  purchase  price  and  ESP 
calculations  and  to  offset  U.S.  indirect 
selling  expenses  deducted  in  ESP 
calculations,  but  not  exceeding  the 
amount  of  the  indirect  U.S.  expenses. 
For  comparisons  to  both  ESP  and 
purchase  price  sales,  we  adjusted  FMV 
for  taxes  consistent  with  our  change  in 
practice  as  stated  above. 

We  used  sales  to  related  customers 
only  where  we  determined  such  sales 
were  made  at  arm's-length  prices,  i.e..  at 
prices  comparable  to  prices  at  which  the 
firm  sold  identical  merchandise  to 
unrelated  customers. 

Where  we  found  home  market  sales 
below  the  cost  of  production  in  the 
1991-1992  administrative  reviews,  we 
concluded  that  reasonable  groimds  exist 
to  believe  or  suspect  that  home  market 
sales  during  the  POR  were  made  at 
prices  below  the  cost  of  production,  and 
we  initiated  cost  investigations. 

In  accordance  with  section  773(b)  of 
the  Tariff  Act,  in  determining  whether 
to  disregard  home  market  sales  made  at 
prices  below  the  cost  of  production,  we 
examined  whether  such  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time.  When  less  than 
10  percent  of  the  home  market  sales  of 
a  particular  model  were  at  prices  below 
the  cost  of  production,  we  found  that 
there  were  not  substantial  quantities  of 
that  model  sold  below  cost  and  did  not 


disregard  any  sales  of  that  model.  When 
10  percent  or  more,  but  not  mire  than 
90  percent,  of  the  home  marm  sales  of 
a  particular  model  were  determined  to 
be  below  cost,  we  determined  that 
substantial  quantities  of  that  model 
were  sold  below  cost  and  excluded  the 
below-cost  home  market  sales  from  our 
calculation  of  FMV,  provided  that  these 
below-cost  sales  were  made  over  an 
extended  period  of  time.  Wheij  more 
than  90  percent  of  the  home  market 
sales  of  a  particular  model  were  made 
below  cost  over  an  extended  period  of 
time,  we  disregarded  all  home  market 
sales  of  that  model  from  our  calculation 
of  FMV  and  used  CV  (see  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
from  Korea.  56  FR  16306  (1991)). 

To  determine  if  sales  below  cost  had 
been  made  over  an  extended  period  of 
time,  we  compared  the  number  of 
months  in  which  sales  below  cost  had 
occurred  for  a  particular  model  to  the 
number  of  months  in  which  the  model 
was  sold.  If  the  model  was  sold  in  three 
or  fewer  months,  we  did  not  find  that 
below-cost  sales  were  made  over  an 
extended  period  of  time  unless  there 
were  sales  below  cost  of  that  model  in 
each  month.  If  a  model  was  sold  in  more 
than  three  months,  we  did  not  find  that 
below-cost  sales  were  made  over  an 
extended  period  of  time  unless  there 
were  sales  below  cost  in  at  least  three 
of  the  months  in  which  the  model  was 
sold  (see  Final  Results  of  Antidumping 
Duty  Administrative  Reviews;  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan,  58  FR 
64729  (December  9, 1993)). 

Since  none  of  the  respondents  has 
submitted  information  indicating  that 
any  of  its  sales  below  cost  were  at  prices 
which  would  have  permitted  "recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  the  normal  course  of  trade" 
writhin  the  meaning  of  section  773(b)(2) 
of  the  Tariff  Act,  we  were  unable  to 
conclude  that  the  costs  of  production  of 
such  sales  were  recovered  within  a 
reasonable  period  of  time.  As  a  result, 
we  disregarded  below-cost  sales  when 
the  conditions  described  above  were 
met. 

In  accordance  with  sections  773(a)(1) 
and  773(b)(2)  of  the  Tariff  Act,  we  used 
CV  as  the  basis  for  FMV  when  there 
were  no  usable  sales  of  such  or  similar 
merchandise  for  comparison. 

We  calculated  CV  in  accordance  with 
section  773(e)  of  the  Tariff  Act.  We 
included  the  cost  of  materials, 
fabrication,  general  expenses,  profit,  and 
packing.  To  calculate  CV  we  used:  (1) 
Actual  general  expenses  or  the  statutory 
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minimum  of  10  percent  of  materials  and 
fabrication,  whichiBrver  was  greater;  (2) 
actual  profit  or  th^  statutory  minimum 
of  8  percent  of  materials,  fabrication 
costs  and  general  f  xpenses,  whichever 
was  greater,  and  (3)  packing  costs  for 
merchandise  expired  to  the  United 
States.  Where  apptopriate,  we  made 
adjustments  to  CV  in  accordance  with 
19  C.F.R.  353.56  f6r  differences  in 
drcumstfljices  of  ^e.  For  comparisons 
to  purchase  price  (ales,  we  deducted 
home  market  direit  selling  expenses 
and  added  U.S.  di)«ct  selling  expenses. 
For  comparisons  to  ESP  sales,  we 
deducted  home  m^et  direct  selling 
expenses.  We  also  made  adjustments, 
where  applicable,  ior  home  market 
indirect  selling  exbenses  to  oSset  U.S. 
commissions  in  pirchase  price  and  ESP 
calculations.  For  domparisons  involving 
ESP  transactions,  we  made  further 
deductions  for  CV  for  indirect  selling 
expenses  in  the  home  market,  capped  by 
the  indirect  selling  expenses  incurred 
on  ESP  sales  in  act»raance  with  19 
CF.R.  353.56(b)(2|. 

PreUmiBary  Results  of  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  deta-mine  the  weighted- 
average  dumping  (nargins  (in  percent) 
for  the  period  May  1. 1993,  through 


April  30, 1994  to  1 

le: 

Company 

BBS 

CRBs 

FAG  

SKF  . 

• 

2.23 

3.75 
3.26 

0.00 
V) 
P) 

^  No  review  requested. 
^Order  partially  reiroked  with  respect  to  ttw 
company. 

Parties  to  this  proceeding  may  request 
disclosure  within  b  days  ofthe  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of  publication 
of  this  notice.  A  general  issues  hearing, 
if  requested,  and  toy  hearings  regarding 
issues  related  soldly  to  specific 
countries,  if  requested,  will  be  held  in 
accordance  with  the  following  schedule 
and  at  the  indicate  locations  in  the 
main  Commerce  building: 


General  rs- 

sues. 
Italy 


Date 


Time 


I0a.m . 
2  p.m ... 


Room 
No. 


1412 
1412 


Issues  raised  in;  hearings  will  be 
limited  to  those  raised  in  the  respective 
briefs  or  written  Comments,  and  rebuttal 
briefs  or  rebuttals  to  written  comments. 
Briefs  or  written  comments  from 
interested  parties  and  rebuttal  briefs  or 


rebuttals  to  written  comments,  limited 
to  the  issues  raised  in  the  respective 
case  briefs  and  comments,  may  be 
submitted  not  later  than  the  dates 
shown  below  for  general  issues  and  the 
respective  country-specific  cases.  Tlie 
Department  will  subsequently  publish 
the  final  results  of  these  administrative 
reviews,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  hearings. 


Case 

Briefs/com- 
ments due 

Retxittab  due 

General  is- 
sues. 
Italy 

Jan.  8. 1996 
Jan.  8,  1986 

Jan.  16, 1996 
Jan.  16,  1996 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  prevents 
calculation  of  duties  on  an  entry-by- 
entry  basis,  we  will  calculate  an 
importer-specific  ad  valorem  duty 
assessment  rate  for  each  class  or  kind  of 
merchandise  based  on  the  ratio  of  the 
total  value  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR  (This  is  eqiiivalent  to  dividing  the 
total  value  of  antidumping  dudes, 
which  are  calculated  by  taking  the 
difference  between  statutory  FMV  and 
statutory  USP,  by  the  total  statutory  USP 
value  ofthe  sales  compared,  and 
adjusting  the  result  by  the  average 
diffisrence  between  USP  and  customs 
value  for  all  merchandise  examined 
during  the  POR.) 

In  some  cases  such  as  purchase  price 
situations,  the  respondent  does  not 
know  the  entered  value  of  the 
merchandise.  Then,  we  will  either 
calculate  an  approximate  entered  value 
or  we  will  calculate  an  average  per-unit 
dollar  amount  of  antidumping  duty 
based  on  all  sales  examined  during  the 
POR  See  AFBs  I  at  31694.  The 
Department  will  issue  appropriate 
appraisement  instructions  directly  to 
the  Customs  Service  upon  completion  of 
these  reviews. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  ofthe 
Tariff  Act:  (1)  The  cash  deposit  rates  for 
the  reviewed  companies  will  be  those 
rates  established  in  the  final  results  of 


these  reviews  (except  that  no  deposit 
will  be  required  for  firms  with  zero  or 
de  minimis  margins;  i.e.,  margins  less 
than  0.5  percent);  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the  "all 
others"  rate  made  effective  by  the  final 
results  ofthe  1991-92  administrative 
reviews  of  these  orders  (see  Final 
Results  of  Antidiunping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order, 
58  FR  39729  (July  26, 1993)).  As  noted 
in  those  previous  final  results,  these 
rates  are  the  "all  others"  rates  fropi  the 
relevant  LTFV  investigations.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
ofthe  final  results  ofthe  next 
administrative  reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CF.R 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CF.R  353.22(c)(5). 

Dated:  Noveml>er  30, 1995. 
Paul  L.  JoSb.  ^ 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-29888  Filed  12-6-95;  8:45  am] 
BujjNacooe  asio-os-p 
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[A-427-801.  A-428-801,  A-688-B04,  A-659- 
801,  A-401-801.  A-«49-801.  A-412-^11 

Antifriction  Bearings  (Ottier  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Qarniany,  Japan, 
Singapore,  Sweden,  Thailand,  and  the 
United  Kingdom;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Reviews,  Partial  Termination  of 
Administrative  Reviews,  and  Notice  of 
intent  to  Revoke  Order 

AQENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidiunping  duty  administrative 
reviews,  partial  termination  of 
administrative  reviews,  and  notice  of 
intent  to  revoke  order. 

SUMMARY:  In  response  to  requests  firom 
interested  parties,  the  Department  of 
Commerce  (the  Department)  is 
conducting  administrative  reviews  of 
the  antidumping  duty  orders  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
France,  Germany,  Japan,  Singapore, 
Sweden,  Thailand,  and  the  United 
Kingdom.  The  classes  or  kinds  of 
merchandise  covered  by  these  orders  are 
ball  bearings,  cylindrical  roller  bearings, 
and  spherical  plain  bearings.  The 
reviews  cover  64  manufacturers/ 
exporters.  The  period  of  review  (the 
POR)  is  May  1, 1993,  through  April  30, 
1994.  Although  we  initiated  reviews  for 
four  other  manufecturers/exporters,  we 
are  terminating  the  reviews  because  the 
requests  for  these  reviews  were 
withdrawn  in  a  timely  maimer.  We 
intend  to  terminate  the  reviews  for  five 
other  exporters  because  the  Department 
has  preliminarily  determined  that  these 
exporters  are  not  an  appropriate  subject 
of  review,  as  discussed  below.  We  also 
intend  to  revoke  the  order  with  respect 
to  ball  bearings  from  Thailand  based  on 
our  preliminary  determination  that  the 
only  known  producer  of  ball  bearings, 
NMB/Pelmec,  has  had  a  three-year 
period  of  no  sales  at  less  than  foreign 
market  value  (FMV). 

Finally,  we  have  preliminarily 
determined  that  sales  have  been  made 
below  FMV  by  various  companies 
subject  to  these  reviews.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  the  administrative 
review,  we  will  instruct  U.S.  Customs  to 
assess  antidumping  duties  equal  to  the 
difiierence  between  the  United  States 
price  (USP)  and  the  FMV.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  December  7, 1995. 


FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  case  analyst,  for  the  various 
respondent  firms  listed  below,  at  the 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  telephone: 
(202) 482-4733. 

France 

Andrea  Chu  (AVIAC,  SNFA,  SNR), 
Davina  Hashmi  (INA),  Hermes  Pinilla 
(Technofan),  Matthew  Rosenbaum 
(Franke  &  Heydrich,  Hoesch  Rothe  Erde, 
Rollix  Defontaine,  SKF),  or  Michael  Rill. 

Germany 

Kris  Cainpbell  (Cross-Trade,  Delta, 
EXTA  Aussenhandel),  Chip  Hayes  (NTN 
Kugellagerfabrik),  Andrea  Chu  (SNR), 
Davina  Hashmi  [TtiA],  Hermes  Pinilla 
(Hepa  Walzlager,  Schaumloffiel), 
Matthew  Rosenbaum  (Fichtel  &  Sachs, 
Franke  &  Heydrich,  Hoesch  Rothe  Erde, 
Rollix  Defontaine,  SKF),  Thomas 
Schauer  (FAG),  Michael  Rill,  or  Richard 
Rimlinger. 

Japan 

J.  David  Dirstine  (Koyo.  NSK, 
rrOCHU,  Godo  Kogyo,  Santest  Co.), 
Joseph  Fargo  (Naniwa  Kogyo,  Nankai 
Seiko,  TOK  Bearing  Co.),  Chip  Hayes 
(Mitsubishi,  Nachi,  NTN),  Lyn  Johnson 
(Takeshita,  Marubeni,  I&OC,  Kongo 
Colmet,  Sanken  Trading,  Taikoyo 
Sangyo),  Michael  Panfeld  (DCS,  Nissho- 
Iwai.  NPBS,  Origin  Electric),  Michael 
Rausher  (Mihasi,  Inc.,  Sanko  Co., 
Tomen),  Mark  Ross  (Asahi  Seiko, 
Minamiguchi,  Nichimen,  Nichinan 
Sangyo,  Nihon  K.J.,  Shima  Trading, 
Sumitomo,  Toei  Buhin),  Thomas 
Schauer  (Matsuo  Bearing  Co.,  Nippon 
Thompson  Co.,  Phoenix  International, 
THK  Co.,  Tsubakimoto  PP),  or  Richard 
Rimlinger. 

Singapore 

Michael  Rausher  (NMB/Pelmec)  or 
Richard  Rimlinger. 

Sweden 

Matthew  Rosenbaum  (SKF)  or 
Michael  Rill. 

Thailand 

Michael  Rausher  (NMB/Pelmec)  or 
Richard  Rimlinger. 

United  Kingdom 

Hermes  Pinilla  (Barden/FAG, 
Normalair-Garrett,  NSK/RHP),  or 
Michael  Rill. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 


Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Background 

On  May  15, 1989,  the  Department 
published  in  the  Federal  Register  (54 
FR  20909)  the  antidumping  duty  orders 
on  ball  bearings  (BBs),  cylindrical  roller 
bearings  (CRBs),  and  spherical  plain 
bearings  (SPBs)  and  parts  thereof  from 
France,  Germany,  Japan,  Singapore, 
Sweden,  Thailand,  and  the  United 
Kingdom.  Specifically,  these  orders 
cover  BBs,  CRBs,  and  SPBs  from  France, 
Germany,  and  Japan;  BBs  and  CRBs 
fit)m  Sweden  and  the  U.K.;  and  BBs 
'^m  Singapore  and  Thailand.  On  June 
22, 1994,  and  July  15, 1994,  in 
accordance  with  19  CF.R  353.22(c),  we 
initiated  administrative  reviews  of  those 
orders  for  the  period  May  1, 1993, 
through  April  30.  1994  (59  FR  32180 
and  59  FR  36160).  The  Department  is 
now  conducting  these  administrative 
reviews  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (AFBs),  and  constitute  the 
following  classes  or  kinds  of 
merchandise: 

1.  Ball  Bearings  and  Parts  Thereof: 
These  products  include  all  antifriction 
bearings  that  employ  balls  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories:  antifriction  balls,  ball 
bearings  with  integral  shafts,  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof,  and  housed  or 
mounted  ball  bearing  units  and  parts 
tl^reof. 

/  Imports  of  these  products  are 
classified  imder  the  following 
Harmonized  Tariff  Schedules  (HTS) 
subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00,  8431.39.0010,  8482.10.10, 
8482.10.50.  8482.80.00,  8482.91.00, 

8482.99.05,  8482.99.10,  8482.99.35, 
8482.99.6590,  8482.99.70,  8483.20.40, 
8483.20.80,  8483.50.8040,  8483.50.90, 
8483.90.20,  8483.90.30,  8483.90.70, 
8708.50.50,  8708.60.50,  8708.60.80, 
8708.70.6060,  8708.70.8050,  8708.93.30, 
8708.93.5000,  8708.93.6000,  8708.93.75, 

8708.99.06,  8708.99.31,  8708.99.4960, 
8708.99.50,  8708.99.5800,  8708.99.8080, 
8803.10.00,  8803.20.00,  8803.30.00, 
8803.90.30,  8803.90.90. 

2.  Cylindrical  Roller  Bearings  and 
Parts  Thereof:  These  products  include 
all  AFBs  that  employ  cylindrical  rollers 
as  the  rolling  element.  Imports  of  these 
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products  are  dasf  ified  imder  the 
following  categoiles:  antifriction  rollMS. 
all  cylindrical  roller  bearings  (including 
split  cylindrical  ipller  bearings)  and 
parts  thereof,  and  housed  or  mounted 
cylindrical  roller  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  tbe  following  HTS 
subheadings:  3926.90.45,  4016.93.00. 
4016.93.10.  4016.93.50.  6909.19.5010. 
8431.20.00,843139.0010,8482.40.00. 
8482.50.00.  8482^.00.  8482.91.00. 
8482.99.25. 8482.99.35.  8482.99.6530. 
8482.99.6560. 8412.99.6590.  8482.99.70. 
8483.20.40.  8483J20.80.  8483.50.8040. 
848390.20,  84A3J90.30,  8483.90.70, 
8708.50.50.  8708£0.50.  8708.93.5000, 
8708.99.4000,  87^8.99.4960,  8708.99.50. 
8708.99.8080,  88#3.10.00.  8803.20.00, 
8803.30.00. 8803.|90.30,  8803.90.90. 

3.  Spherical  Pl^n  Bearings  and  Parts 
Thereof:  These  pioducts  include  all 
spherical  plain  bearings  that  employ  a 
spherically  shapod  sliding  element. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  3926.90.45,  4016.93.00. 
4016.93.10.  4016.93.50,  6909.50.10, 
8483.30.80,  8483,90.30,  8485.90.00. 
8708.93.5000.  8708.99.50,  8803.10.00. 
8803.20.00.  8803i30.00.  8803.90.30, 
8803.90.90. 

The  size  or  pre  nsion  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  For  a 
further  discussiot  of  the  scope  of  the 
orders  being  reviewed,  including  recent 
scope  determinations,  see  Anti^ction 
Bearings  (Other  llhan  Tapered  Roller 
Bearings)  and  Paits  Thereof  from 
France,  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  Partial  'germination  of 
Administrative  Reviews,  and 
Revocation  in  Paft  of  Antidiimping  Duty 
Orders.  60  FR  lOfOO  (February  28. 
1995).  The  HTS  item  numbers  are 
provided  for  contenience  and  Customs 
purposes.  The  written  descriptions 
remain  dispositive. 

These  reviews  cover  the  following 
firms  and  classes  or  kinds  of 
merchandise: 


Name  of  firm 

Class  or  Idnd 

TECNOFAN 

An. 

Nameoffiftn 


Class  or  kind 


(France 


-(- 


AVIAC _ i 

FranltB  &  Heydrich  KG  - 

Hoeach  Rottw  ErdaAQ 

INA  Roulements  S.A 

RoUix  Oetorrtaine,  3.A 

SKF  (including  all  relevant  af- 

filiales). 

SNFA 

Societe  NouveNe  Roulements 

(SNR). 


AU. 
BBS. 


AIL 

BBS. 

All. 

BBS,  CRBs. 
BBS.  CRBs. 


Cross-Trade  GmbH  .._ 

AH. 

Delia  Export  GmbH  ....„ 

AM. 

EXTA  Aussenhandel  GmbH  . 

AH. 

FAG  Kugelfischer  Georg 

AH. 

Schaefer  KGaA  (FAQ). 

Fichtel  &  Sachs  AG 

BBS. 

Franke  &  Heydrich  KG 

BBS. 

Hepa  Walzlager  GmbH 

All. 

Hoesch  Rothe  Erde  AG  

BBS. 

INA  Walzlager  Schaeffler  KG 

AH. 

(INA). 

NTN  KugeOagerfabrik 

BBS. 

(Deulschiand)  GmbH 

(NTN). 

RoUix  &  Oetorrtaine.  SA  

BBS. 

Schaumioffel  Technia  GmbH 

AH. 

SKF  GmbH  .._ 

AH. 

SNR  Roulements  .._...« 

BBS.  CRBs. 

QERMANY 

H  .._ 

i  . 

lelGmbh 

Georg 

(FAG). 

KG '. 

mbH 

a  AG  .... 
laefflerK 

wk 
fvbH 

».  SA  ... 
niaGmbI 

JAPAN 

td 

0.  Ltd  ... 

.Ud  .!!" 

1.  Co..  Lk 

a 

xJJd  "! 

ngMfg.  ( 

*P 

.  Ud 

Ud 

:o..  Ltd  . 

fcSadM 

4PBS). 

Nippon 

Co..  Ltd 

"\m'.'."". 

0..  Ltd  ... 

o.."Ltd  " 
0..  Ltd ... 

ti""ZZ. 
Ltd  

sionPro 

SmOAPORE 

NMB  Singapore  LtdVPelmec 
Ind.  (Pte.)  Ltd.  (NMB/ 
Pelmec). 

8WEEDEN 

SKF  Sverige  BBs,  


Asahi  Seiko 

AH.  ~ 

Godo  Kogyo  Co.  Ltd 

AH. 

1  &  OC  o<  Japan  Co.  Ltd 

AH. 

ITOCHU „ 

AH. 

Izumoto  Sei(o  Co..  Lid  

AH. 

Kongo  Colmet  Mfg.  Co..  Lid  . 

AH.      - 

Koyo  Seiko  Co..  Ltd 

AH.      . 

Marubeni  

AH. 

Matsuo  Bearing  Co.,  Lid 

AH. 

Mihasi.  Inc „ 

AH. 

All. 

Nachi-Fi^a«»hi  Corp „. 

BBS.  CRBs. 

Naniwa  Kogyo  Co..  Ltd 

AH. 

Nankai  S«ko  Co..  Ud 

AH. 

Nichinan  Sangyo  Co..  Ltd 

AH. 

Nchimen  „ 

AH. 

Nihon  KJ  .........«...«.......„..._ 

AH. 

Nippon  PMow  Blocfc  Sales 

BBS. 

Company.  Lid  (NPBS). 

NSK  Ltd  (fomfwrty  Nippon 

AH. 

Seiko  K.K.). 

Nippon  Thompson  Co..  Lid  ... 

AH. 

Nissho-lwa _.,... 

AH. 

NTN  Corp 

AH. 

Origin  Electric  Co..  Ltd 

AH. 

Sanken  Trading  Co..  Lid 

AH. 

Sanko  Co.,  Ltd 

Al. 

Santest  Co.,  Lid  ..„ _. 

AH. 

Taikoyo  Sangyo  Co..  Ltd  

AH. 

Takeshita  Seiko  Co..  Ltd 

BBS. 

THK  Co..  Ltd „ 

AH. 

Toei  Buhin  Co..  Lid 

AH. 

TOK  Bearing  Co..  Ltd  

AH. 

Tomen  

AH. 

BBS. 

ucts  Co.,  Ltd. 

(Tsubakimoto). 

Name  of  firm 

Class  or  kind 

THAIUNO 

NMB  Tha  1  trt/Peimec  ITiai 
Ltd.  (NMB/Pelmec). 

BBS 

UMTEO  KINQDOM 

Barden  Corp „.. 

FAG  (UX.)  LW „.. 

NSK  Bearings  Europe.  UOJ 
RHP  Bearings. 

BBS.  CRBs.  ' 
BBS.  CRBs. 
BBs.  CRBs. 

CRBs. 


Subsequent  to  the  publication  of  our 
initiation  notice,  we  received  timely 
withdrawals  of  all  review  requests  for 
ABG-SEMCA  (France),  BMW 
(Germany),  Fujino  Iron  Works  (Japan) 
and  Normalair-Garrett  (U.K.).  and  for 
Tsubakimoto  Precision  Products  Co., 
Ltd.  Qapan)  with  respect  to  CRBs  and 
SPBs  only.  Because  Uiere  were  no  other 
requests  for  review  of  these  companies 
from  any  other  interested  parties,  we  are 
terminating  the  reviews  with  respect  to 
these  companies  in  accordance  with  19 
CFR  353.22(a)(5). 

In  addition,  we  initiated  reviews  for 
Mitsubishi.  Mitsui,  Phoenix 
International,  Shima  Trading  and 
Sumitomo  with  respect  to  subject 
merchandise  from  Japan.  Subsequent  to 
initiation,  however,  all  five  firms 
informed  us  that  although  they  are 
resellers  of  Japanese-made  bearings,  all 
of  their  suppliers  had  knowledge  at  the 
time  of  sale  that  the  merchandise  was 
destined  for  the  United  States. 
Consequently,  these  firms  are  not 
resellers  as  defined  in  19  CFR  353.2(s) 
because  their  sales  cannot  be  used  to 
calculate  the  U.S.  price.  Therefore,  we 
are  preliminarily  terminating  the 
reviews  with  respect  to  Mitsubishi, 
Mitsm,  Phoenix  International,  Shima 
Trading  and  Sumitomo. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Tariff  Act,  we  have  preliminarily 
determined  that  the  use  of  the  best 
information  available  (BIA)  is 
appropriate  for  certain  firms.  Section 
353.37(b)  of  our  regulations  provides 
that  we  may  take  into  account  whether 
a  party  refuses  to  provide  information  in 
determining  what  is  the  best 
information  available.  For  purposes  of 
these  reviews  and  in  accordance  with 
our  practice,  we  have  used  the  most 
adverse  BIA — generally  the  highest  rate 
for  any  company  for  the  class  or  kind  of 
merchandise  from  the  same  country 
from  this  or  any  prior  segment  of  the 
proceeding,  including  the  less-than-fair- 
value  (LTFV)  investigation — whenever  a 
company  refused  to  cooperate  with  the 
Department  or  otherwise  significantly 
impeded  the  proceeding.  When  a 
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company  substantially  cooperated  with 
our  requests  for  information,  but  failed 
to  provide  all  information  requested  in 
a  timely  manner  or  in  the  form 
requested,  we  used  as  BIA  the  higher  of 
(1)  the  highest  rate  (including  the  "all 
others"  rate)  ever  applicable  to  the  firm 
for  the  same  class  or  kind  of 
merchandise  fiom  the  same  country 
from  either  the  LTFV  investigation  or  a 
prior  administrative  review;  or  (2)  the 
highest  calculated  rate  in  this  review  for 
any  firm  for  the  class  or  kind  of 
merchandise  fiom  the  same  country  (see 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
ill  Part  of  an  Antidumping  Duty  Order. 
58  FR  39728  (July  26, 1993).  and 
Empresa  Nacional  Siderurgica  v.  United 
States.  Slip  Op.  95-33  (OT  March  6, 
1995)). 

Cross-Trade  GmbH.  INA  France. 
Naniwa  Kogyo,  Nichimen.  Nissho  Iwai. 
Origin  Electric.  Sanken  Trading,  SNFA, 
Taikoyo  Sangyo.  THK  Co..  TOK  Bearing 
Co..  and  Tomen  failed  to  respond  to  the 
Department's  questionnaire.  Therefore, 
we  have  appUed  first-tier  BIA,  which  is 
the  highest  rate  ever  found  for  each 
relevant  class  or  kind  of  merchandise 
and  country  of  origin. 

Furthermore.  Asahi  Seiko  provided 
only  invoices  with  respect  to  SPBs  and 
Nippon  Thompson  failed  to  provide 
information  on  its  sales  of  CRBs. 
Therefore,  both  firms  received  the 
highest  rate  ever  found  for  these  classes 
or  kinds  of  merchandise  fiom  Japan. 

Minamiguchi  provided  a  response  to 
Section  A  of  the  Department's 
questionnaire.  However,  the  company 
was  notified  through  a  deficiency  letter 
that  the  questionnaire  response  was 
improperly  filed.  In  response. 
Minamiguchi  requested  Japanese 
translations  of  all  dociunents  that  the 
Department  served  it  That  request  was 
rejected  and  the  company  did  not  make 
any  further  attempts  to  respond  to  the 
Department's  deficiency  letter,  nor  did 
the  company  respond  to  any  other 
sections  of  the  Department's 
questionnaire.  Therefore,  we 
determined  them  to  be  uncooperative 
and  have  applied  first-tier  BIA,  which  is 
the  highest  rate  ever  found  for  each 
relevant  class  or  kind  of  merchandise 
fiom  Japan  (for  more  information  on  the 
use  of  BIA  for  Japanese  companies,  see 
the  November  29, 1995.  Decision 
memo). 

Finally,  NPBS  and  INA  (Germany 
cooperated  fully  with  our  requests  for 
information  and  agreed  to  undergo 
verification.  However,  at  verification, 
we  discovered  that  both  firms  had  failed 
to  report  relevant  sales  and  expense  data 
or  could  not  adequately  substantiate 
important  information. 


With  respect  to  NPBS,  the  Department 
was  not  satisfied  with  the  completeness 
of  the  home  market  database. 
Specifically.  NPBS  failed  to  report 
certain  sales  in  its  home  market  sales 
database,  including  sales  to  its  largest 
customer  for  a  12-month  period.  Also, 
NPBS  failed  to  properly  report  quantity 
adjustments  for  selected  sales. 
Moreover,  the  Department  was  not 
satisfied  with  the  completeness  of  the 
U.S.  database.  Specifically.  NPBS  failed 
.  to  explain  why  it  did  not  include  certain 
sales  in  its  U.S.  sales  database.  There 
were  additional  discrepancies  regarding 
adjustments  to  sales  price.  Specifically, 
NPBS  failed  to  include  all  loans  in  its 
calculation  of  short-term  interest  rate  in 
the  home  market.  Finally.  NPBS  failed 
to  report  several  categories  of  freight 
expenses  related  to  sales  in  the  United 
States  (Verification  reports  on  NPBS, 
March  22, 1995,  and  March  24, 1995). 

With  respect  to  INA,  the  Department 
was  not  satisfied  that  INA  had  reported 
completely  and  accurately  all  of  its  U.S. 
sales.  At  verification.  INA  was  not  able 
to  reconcile  its  financial  statements  to 
the  response,  nor  was  INA  able  to 
support  the  accuracy  of  sales  of  subject 
merchandise  reported  during  the  POR 
(Verification  Report  on  INA  Bearing 
Company,  June  15, 1995).  Furthermore, 
INA  could  not  explain  why  a  sale  of 
subject  merchandise  was  not  reported  in 
its  response.  While  the  Department  was 
not  able  to  verify  that  INA  reported  all 
of  its  sales  of  subject  merchandise,  INA 
did  cooperate  with  the  Department's 
requests  for  information  and  agreed  to 
undergo  verification.  As  a  result,  the 
Department  is  assigning  a  second-tier 
BIA  rate  to  DMA  (Use  of  Best  Information 
Available  memo,  May  22, 1995). 

Since  both  firms  attempted  to 
cooperate,  we  have  applied  second-tier 
BIA,  which  is  their  highest  previous 
rates,  in  this  case  the  "all  others"  rate 
from  the  LTFV  investigation  for  NPBS 
(BBs)  and  INA  Germany  (CRBs).  For  BBs 
for  INA  Germany,  the  highest  rate  ever 
calculated  was  for  the  second  review 
(see  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  57  FR  28360 
(June  24, 1992)). 

Intent  To  Revoke 

NMB/Pelmec  submitted  a  request,  in 
accordance  with  19  C.F.R.  353.25(b),  to 
revoke  the  order  covering  ball  bearings 
from  Thailand  with  respect  to  NMB/ 
Pelmec's  sales  of  this  merchandise. 

In  accordance  with  19  C.F.R. 
353.25(a)(2)(iii).  this  request  was 
accompanied  by  certifications  from  the 
firm  that  it  had  not  sold  the  relevant 


class  or  kind  of  merchandise  at  less  than 
FMV  for  a  three-year  period  including 
this  review  period,  and  would  not  do  so 
in  the  future.  NMB/Pelmec  also  agreed 
to  its  immediate  reinstatement  in  the 
relevant  antidumping  order,  as  long  as 
any  firm  is  subject  to  this  order,  if  the 
Department  concludes  under  19  C.F.R. 
353.22(f)  that,  subsequent  to  revocation, 
it  sold  the  subject  merchandise  at  less 
than  FMV. 

In  the  two  prior  reviews  of  this  order, 
we  determined  that  NMB/Pelmec  did 
not  sell  BBs  from  Thailand  at  less  than 
FMV.  The  Department  conducted  a 
verification  of  NMB/pelmec's  response 
for  this  period  of  review.  In  this  review, 
we  prvliminarily  determinelhat  NMB/ 
Pelmec  has  not  sold  BBs  at  less  than 
FMV,  which  will  satisfy  the  three-year 
period  of  no  sales  at  less  than  FMV. 
Therefore,  we  intend  to  revoke  the  order 
with  respect  BBs  irom  Thailand,  based 
on  our  preliminary  determination  that 
NMB/Pelmec  iS  the  only  known 
producer  of  BBs,  if  these  preliminary 
findings  are  affirmed  in  our  final  results. 

United  States  Price 

In  calculating  United  States  price 
(USP),  the  Department  used  purchase 
price  (PP)  or  exporter's  sales  price 
(ESP),  as  defined  in  section  772  of  the 
Tariff  Act,  as  appropriate. 

Due  to  the  extremely  large  number  of 
transactions  that  occurred  diuing  the 
POR  and  the  resulting  administrative 
burden  involved  in  calculating 
individual  margins  for  all  of  these 
transactions,  we  sampled  sales  to 
calculate  USP,  in  accordance  with 
section  777A  of  the  Tariff  Act.  When  a 
firm  made  more  than  2,000  ESP  sales 
transactions  to  the  United  States  for  a 
particular  cit^ss  or  kind  of  merchandise, 
we  reviewed  ESP  sales  which  occurred . 
during  sample  weeks.  We  selected  one 
week  from  each  two-month  period  in 
the  review  period,  for  a  total  of  six 
weeks,  and  analyzed  each  transaction 
made  in  those  six  weeks.  The  sample 
weeks  included  June  27-July  3, 1993, 
July  4-10, 1993,  October  10-16, 1993, 
November  7-13, 1993,  February  13-19, 
1994,  and  April  24-30, 1994.  We 
reviewed  all  PP  sales  transactions 
during  the  POR  because  there  were  few  . 
PP  sales. 

USP  was  based  on  the  packed  f.o.b., 
c.i.f.,  or  delivered  price  to  unrelated 
purchasers  in,  or  for  exportation  to,  the 
United  States.  We  made  deductions,  as 
appropriate,  from  PP  and  ESP  for 
movement  expenses,  discounts,  and 
rebates. 

We  made  additional  deductions  fiom 
ESP  for  direct  selling  expenses,  indirect 
selling  expenses,  and  repacking  in  the 
United  States. 
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In  light  of  the  Ffderal  Qicuit's 
decision  in  Fedentl  Mogul  v.  United 
States.  CAFC  No.  94-1097,  the 
Department  has  d^anged  its  treatment  of 
home  market  consumption  taxes.  Where 
merchandise  exp<vted  to  the  United 
States  is  exempt  from  the  consumption 
tax,  the  Oeparbnent  will  add  to  the  U.S. 
price  the  absoluteiamount  of  such  taxes 
charged  on  the  comparison  sales  in  the 
home  market.  This  is  the  same 
methodology  thatlthe  Department 
adopted  following  the  decision  of  the 
Federal  Circuit  inlZenith  v.  United 
States.  988  F.  2d  1573, 1582  (1993),  and 
which  was  suggested  by  that  court  in 
footnote  4  of  its  decision.  The  Coiul  of 
International  Trade  (CIT)  overturned 
this  methodology  Sn  Federal  Mogul  v. 
United  States,  834  F.  Supp.  1391  (1993). 
and  the  Department  acquiesced  in  the 
CIT*s  decision.  The  Department  then 
followed  the  CTT's  preferred 
methodology,  which  was  to  calculate 
the  tax  to  be  added  to  U.S.  price  by 
multiplying  the  adjusted  U.S.  price  by 
the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  howeKrer,  appealed  that 
decision  to  the  Federal  Circuit,  which    - 
reversed  the  CIT  ind  held  that  the 
statute  did  not  preclude  the  Department 
from  using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessinents  (i.e.,  assessments 
that  are  unaflected  by  the  existence  or 
amount  of  home  market  consimiption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the*  United  States,  in 
partioilar  the  General  Agreement  on 
Tariffs  and  Tradei(GATD  and  the  Tokyo 
Rotmd  Antidumpting  Code,  required  the 
calculation  of  taxtneutral  dumping 
assessments.  TheiFederal  Circuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  the  Department  to 
determine  which  Itax  methodology  it 
will  employ. 

The  Departmei^t  has  determined  that 
the  "Zenith  footnote  4"  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  coiut 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  hes  now  recognized. 
Article  VI  of  the  CATT  and  Article  2  of 
the  Tol^o  Roim4  Antidumping  Code 
required  that  duitiping  assessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Second,  tfte  Uruguay  Round 
Agreements  Act  tURAA)  explicitly 


amended  the  antidiunping  law  to 
remove  consumption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consimiption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  U.S. 
price  rather  than  subtracted  from  home 
market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  poUcy 
of  tax-neutrality  and  with  the  GATT. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unrelated  U.S. 
customers,  e.g..  parts  of  bearings  that 
were  imported  and  further  processed 
into  finished  bearings  by  U.S.  affiliates 
of  foreign  exporters,  we  deducted  any 
increased  value  in  accordance  with 
section  772(e)(3)  of  the  Tariff  Act. 

Those  bearings  which  are  otherwise 
subject  to  the  order  that  are  imported 
into  the  United  States  and  incorporated 
into  nonbearing  products  by  ^  for  the 
exporter,  and  which  collectively 
comprise  less  than  one  percent  of  the 
value  of  the  finished  products  sold  to 
unrelated  customers  in  the  United 
States  are  not  subject  to  the  assessment 
of  antidumping  duties  (see  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany;  Final 
Results  of  Antidiunping  Duty 
Administrative  Review,  56  FR  31694 
(July  11, 1991)  (AFBs  I)).  In  Roller 
Chain,  Other  Than  Bicycle,  from  Japan 
48  FR  51801  (November  14, 1983),  roller 
chain,  which  was  subject  to  an 
antidumping  duty  finding,  was 
imported  by  a  related  party  and 
incorporated  into  finished  motorcycles. 
The  finished  motorcycles  were  the  first 
products  sold  by  the  exporter  to 
unrelated  purchasers  in  the  United 
States.  Because  the  roUer  chain  did  not 
constitute  a  significant  percentage  of  the 
value  of  the  completed  product,  the 
Department  found  that  a  USP  could  not 
reasonably  be  determined  for  the  roller 
chain.  The  Department,  therefore,  did 
not  assess  antidumping  duties  on  these 
transactions.  We  have  appUed  this  same 
principle  to  these  reviews. 

Foreign  Market  Value 

The  home  markets  were  viable  for  all 
companies  and  all  classes  or  kinds  of 
merchandise  pursuant  to  19  C.F.R. 


353.48.  The  Department  used  home 
market  prices  or  constructed  value  (CV), 
as  defined  in  section  773  of  the  Tariff 
Act,  as  appropriate,  to  calculate  foreign 
market  value  (FMV). 

Due  to  the  extremely  large  number  of 
transactions  that  occurred  diuing  the 
FOR  and  the  resulting  administrative 
burden  involved  in  examining  all  of 
these  transactions,  we  sampled  sales  to 
calculate  FMV,  in  accordance  with 
section  777A  of  the  Tariff  Act.  When  a 
firm  had  more  than  2,000  home  market 
sales  transactions  for  a  particular  class 
or  kind  of  merchandise,  we  used  sales 
from  sample  months  that  corresponded 
to  the  sample  weeks  selected  for  U.S. 
sales  sampling  plus  one 
contemporaneous  month  prior  to  the 
FOR  and  one  following  the  FOR.  The 
sample  months  included  April,  June, 
July,  October,  and  November  of  1993. 
and  February,  April,  and  May  of  1994. 

In  general,  the  Department  relies  on 
monthly  weighted-average  prices  in  the 
calculation  of  FMV  in  admhiistrative 
reviews.  Because  of  the  significant 
volume  of  home  market  sales  involved 
in  these  reviews,  we  examined  whether 
it  was  appropriate  to  average,  in 
accordance  with  section  777A  Of  the 
Tariff  Act,  all  of  each  respondent's 
home  market  sales  on  an  annual  basis. 
In  this  case,  the  use  of  FOR  weighted- 
average  prices  results  in  significant  time 
and  resoiut:e  savings  for  the 
Department.  To  determine  whether  a 
FOR  weighted-average  price  was 
representative  of  the  transactions  under 
consideration,  we  performed  a  three- 
step  test. 

We  first  compared  each  monthly 
weighted-average  home  market  price  for 
each  model  with  the  weighted-average 
FOR  price  of  that  model.  We  calculated 
the  proportion  of  each  model's  sales 
whose  FOR  weighted-average  price  did 
not  vary  meaningfully  (i.e.,  was  within 
plus  or  minus  10  percent)  from  the 
monthly  weighted-average  prices.  We 
did  this  for  each  model  within  each 
class  or  kind  of  merchandise.  We  then 
compared  the  volume  of  sales  of  all 
models  within  each  class  or  kind  of 
merchandise  whose  FOR  weighted- 
average  price  did.not  vary  meaningfully 
from  the  monthly  weighted-average 
price  with  the  total  voliune  of  sales  of 
that  class  or  kind  of  merchandise.  If  the 
FOR  weighted-average  price  of  at  least 
90  percent  of  sales  in  each  class  or  kind 
of  merchandise  did  not  vary 
meaningfully  from  the  monthly 
weighted-average  price,  we  considered 
the  FOR  weighted-average  prices  to  be 
representative  of  the  transactions  under 
consideration.  Finally,  we  tested 
whether  there  was  any  correlation 
between  fluctuations  in  price  and  time 
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for  the  home  market  sales.  Where  the 
id)solute  value  of  the  correlation 
coefficient  was  less  than  0.05  (where  a 
coefficient  approaching  1.0  means  a 
(firect  relation  between  price  and  time, 
i.e..  that  prices  consistently  rise  from 
month  to  month,  and  a  coefficient 
approaching  zero  means  no  relation 
between  prices  and  time),  we  concluded 
that  there  was  no  significant  relation 
between  price  and  time.  We  calculated 
a  weighted-average  FOR  FMV  only  for 
those  classes  or  kinds  that  satisfied  oiu* 
three-step  test  for  the  factors  of  price, 
voliune,  and  time. 

We  compared  U.S.  sales  with  sales  of 
such  or  similar  merchandise  in  the 
home  market.  We  considered  all  non- 
identical  products  within  a  bearing 
family  to  be  equally  similar.  As  defined 
in  the  questionnaire,  a  bearing  family 
consists  of  all  bearings  within  a  class  or 
kind  of  merchandise  that  are  the  same 
in  the  following  physical  characteristics: 
load  direction,  bearing  design,  number 
of  rows  of  rolling  elements,  precision 
rating,  dynamic  load  rating,  outer 
diameter,  inner  diameter,  and  width. 
Home  market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  to  related  or  unrelated  purchasers 
in  the  home  market.  Where  applicable, 
we  made  adjustments  for  movement 
expenses,  differences  in  cost  attributable 
to  differences  in  physical  characteristics 
of  the  merchandise  pursuant  to 
773(a)(4)(C)  of  the  Tariff  Act,  and 
differences  in  packing.  We  also  made 
adjustments  for  differences  in 
circumstances  of  sale  in  accordance 
with  19  CFR  353.56.  For  comparisons  to 
PP  sales,  we  deducted  home  market 
direct  selling  expenses  and  added  U.S. 
direct  selling  expenses.  For  comparisons 
to  ESP  sales,  we  deducted  home  market 
direct  selling  expenses.  We  also  made 
adjustments,  where  applicable,  for  home 
market  indirect  selling  expenses  to 
offset  U.S.  commissions  in  PP  and  ESP 
calculations  and  to  offset  U.S.  indirect 
selUng  expenses  deducted  in  ESP 
calculations,  but  not  exceeding  the 
amount  of  the  indirect  U.S.  expenses. 
For  comparisons  to  both  ESP  and  PP 
sales,  we  adjusted  FMV  for  taxes 
consistent  with  our  change  in  practice 
as  stated  above. 

We  used  sales  to  related  customers 
oply  where  we  determined  such  sales 
were  made  at  arm's-length  prices,  i.e.,  at 
•   prices  comparable  to  prices  at  which  the 
firm  sold  identical  merchandise  to 
unrelated  customers. 

Where  we  found  home  market  sales 
below  the  cost  of  production  in  prior 
administrative  reviews,  we  concluded 
that  reasonable  grounds  exist  to  believe 
or  suspect  that  home  market  sales 
during  the  FOR  were  made  at  prices 


below  the  cost  of  pKxiuction.  and  we 
initiated  cost  investigations. 

In  accordance  with  section  773(b)  of 
the  Tariff  Act,  in  determining  whether 
to  disregard  home  market  sales  made  at 
prices  below  the  cost  of  production,  we 
examined  whether  such  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time.  When  less  than 
10  percent  of  the  home  market  sales  of 
a  particular  model  were  at  prices  below 
the  cost  of  production,  we  found  that 
there  were  not  substantial  quantities  of 
that  model  sold  below  cost  and  did  not 
disregard  any  sales  of  that  model.  When 
10  percent  or  more,  but  not  more  than 
90  percent,  of  the  home  market  sales  of 
a  particular  model  were  determined  to 
be  below  cost,  we  determined  that 
substantial  quantities  of  that  model 
were  sold  below  cost  and  excluded  the 
below-cost  home  market  sales  from  our 
calculation  of  FMV,  provided  that  these 
below-cost  sales  were  made  over  an 
extended  period  of  time.  When  more 
than  90  percent  of  the  home  market 
sales  of  a  particular  model  were  made 
below  cost  over  an  extended  period  of 
time,  we  disregarded  all  home  market 
sales  of  that  model  from  our  calculation 
of  FMV  and  used  CV  (see  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
from  Korea,  56  FR  16306  (1991)). 

To  determine  if  sales  below  cost  had 
been  made  over  an  extended  period  of 
time,  we  compared  the  number  of 
months  in  which  sales  below  cost  had 
occurred  for  a  particular  model  to  the 
number  of  months  in  which  the  model 
was  sold.  If  the  model  was  sold  in  three 
or  fewer  months,  we  did  not  find  that 
below-cost  sales  were  made  over  an 
extended  period  of  time  unless  there 
were  sales  below  cost  of  that  model  in 
each  month.  If  a  model  was  sold  in  more 
than  three  months,  we  did  not  find  that 
below-cost  sales  were  made  over  an 
extended  period  of  time  unless  there 
were  sales  below  cost  in  at  least  three 
of  the  months  in  which  the  model  was 
sold  (see  Final  Results  of  Antidumping 
Duty  Administrative  Reviews;  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan.  58  FR 
64729  (December  9, 1993)). 

Since  none  of  the  respondents  has 
submitted  information  indicating  that 
any  of  its  sales  below  cost  were  at  prices 
which  would  have  permitted  "recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  the  normal  course  of  trade" 
within  the  meaning  of  section  773(b)(2) 
of  the  Tariff  Act,  we  were  unable  to 
conclude  that  the  costs  of  production  of 
such  sales  were  recovered  within  a 
reasonable  period  of  time.  As  a  result. 


we  disregarded  below-cost  sales  when 
the  conditions  described  above  were 
met. 

In  accordance  with  sections  773(a)(1) 
and  773(b)(2)  of  the  Tariff  Act.  we  used 
CV  as  the  basis  for  FMV  when  there 
were  no  usable  sales  of  such  or  similar 
merchandise  for  comparison. 

We  calculated  CV  in  accordance  urith 
section  773(e)  of  the  Tariff  Act.  We 
included  thd  cost  of  materials, 
fabrication,  general  expenses,  profit,  and 
packing.  To  calculate  CV  we  used:  (1) 
Actual  general  expenses  or  the  statutory 
minimum  of  10  percent  of  materials  and 
fabrication,  whichever  was  greater;  (2) 
actual  profit  or  the  statutory  minimum 
of  8  percent  of  materials,  fabrication 
costs  and  general  expenses,  whichever 
was  greater;  and  (3)  packing  costs  for 
merchandise  exported  to  the  United 
States.  Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
19  C.F.R.  353.56  for  differences  in 
circumstances  of  sale.  For  comparisons 
to  PP  sales,  we  deducted  home  market 
direct  selling  expenses  and  added  U.S. 
direct  selling  expenses.  For  comparisons 
to  ESP  sales,  we  deducted  home  market 
direct  selling  expenses.  We  also  made 
adjustments,  where  applicable,  for  home 
market  indirect  selling  expenses  to 
offset  U.S.  commissions  in  PP  and  ESP 
calculations.  For  comparisons  involving 
ESP  transactions,  we  made  further 
deductions  from  CV  for  indirect  selling 
expenses  in  the  home  market,  capped  by 
the  indirect  selling  expenses  incurred 
on  ESP  sales  in  accordance  with  19 
C.F.R.  353.56(b)(2). 

Preliminary  Results  of  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  (in  percent) 
for  the  period  May  1. 1993.  through 
April  30.  1994  to  be: 


Company 


BBS 


CRBs 


SPBs 


FRANCE 


AVIAC  

FranKe  4  Hey- 

dricti 

HoeschRothe 

Erde 

INA 

Roilix 

Oefontaine  . 

SKF  

SNFA  

SNR  

TECNOFAN  .. 


QEFUMANY 


Cross-Trade 
GmbH  

Detta  Export 
GiTit)H  

13225 
(^ 

7627 
P) 

118.98 
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Company 

EXTA 

Amsenhantf- 

•I  GirtH  ...„. 

FAG 

FtchMASacht 
FrwUce&Hey- 

drich  ...__.._. 
Heps 

Watziager 

GmbH „„. 

Hoaach  Roiha 

Erda  .„ 

INA 

mu 

RoWxA 

Defonlaina  ... 
SchaumloHal 

Tachnic 

GmbH 

SKF  

SNR  


GBk 


6^ 
1247 
IS. 60 

Masl2s 

3129 
12  57 


P) 
38  18 

4i44 


CRBs 


56.66 

10.79 

P) 


P) 

P) 
52.43 

P) 
P) 


P) 

16.61 

6.05 


SPBs 


JAPM 


Asahi  S«i(0 

Qodo  Kogyo  .... 
I  &  CW 

rrocHU 

IzumotoSaico  . 

Kongo  Coimal  . 

Koyo  S«ko 

Marubeni  

Matsuo  Beanhg 

Mihasi 

MinamigucN 
Bearing 

Nachi-Fujikoshi 

Naniwa  Kogyo . 

Nanicai  Seiko ... 

Nctwian 
Sangyo  

Nichimen 

Nibon  K.J _. 

NPBS  

NSKUd.  

Nippon  Thomp- 
son   

Nissho-lwai  

NTN „ 

Origin  Electric  . 

Sanken  Trading 

Sanko 

Santest 

Taikoyo 
Sangyo  

Takeshita 
Seiko  

THK „..„. 

Toei  Bubin 

TOK  Bearing  ... 

Tomen 

Tsubakimolo  ... 


1)60 
P) 
P) 
P) 

228 

P) 
l489 

P) 
P) 
P) 

106161 
13)79 

106161 
18  46 

P) 
106  61 

P) 
45  83 
2039 

1016 

106  61 

1369 

106  61 

106  61 

P) 

P) 

106161 


P) 
P) 
P) 
P) 
P) 
P) 
6.53 

P) 
P) 
P) 

51.82 

9.72 

51.82 

P) 

P) 
51.82 

P) 

P) 

16.27 

51.82 
51.82 
12.78 
51.82 
51.82 
P) 
P) 

51.82 

(=*) 
51.82 

P) 
51.82 
51.82 

P) 


SINGAPORE 


NMB/Peimec 


4.32 


(=») 


SWEPEN 


SKF 


33  74 


24.51 


2.09 
P) 


P) 

P) 
P) 
P) 

P) 


P) 
16.03 

P) 


92.00 
P) 
P) 
P) 
P) 
P) 

'0.00 

P) 

'      P) 

P) 

92.00 

P) 
92.00 

P) 

P) 
92.00 

P) 
P) 
P) 

59.63 
92.00 
35.43 
92.00 
92.00 
P) 
P) 

92.00 

P) 
92.00 

P) 
92.00 
92.00 

P) 


(3) 


P) 


Company 

BBS 

CRBs 

SPBs 

THAILAND 

NMB/Peimec  ... 

0.18 

P) 

P) 

UNITED  KMQDOM 

BardarVFAG  ... 
NSK/RHP 

1.49 
17.26 

'8.22 
19.36 

p) 

'hto  shipments  or  sales  subject  to  this  re- 
view. Rate  is  from  the  last  rele^i«nt  segment  of 
ttw  proceeding  in  wtwh  the  firm  had  ship- 
ments/sales. 

^No  shipments  or  sales  subject  to  ttiis  re- 
view. The  firm  has  no  indivkluai  rate  from  any 
segment  of  this  proceeding. 

3hk>  review  requested. 

Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of  publication 
of  this  notice.  A  general  issues  hearing, 
if  requested,  and  any  hearings  regarding 
issues  related  solely  to  specific 
countries,  if  requested,  will  be  held  in 
accordance  with  the  following  schedule 
and  at  the  indicated  locations  in  the 
main  Commerce  building: 


Date 

Time 

Room 
No. 

General  Is- 

Jan. 22. 

10  a.m. 

1412 

sues. 

1996. 

Thailand  ... 

Jan.  23. 
1996. 

10  am  . 

1412 

Singapore 

Jan.  23. 
1996. 

10  am  . 

1412 

Germany  .. 

Jan.  23. 
1996. 

1  p.m  ... 

1412 

Japan  

Jan.  24, 
1996. 

10  am  . 

1412 

United 

Jan.  24. 

1  p.m ... 

1412 

Kingdom. 

1996. 

France  

Jan.  25 
1996. 

10  am  . 

1412 

Sweden  .... 

Jan.  25. 
1996. 

1  p.m  ... 

1412 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
briefs  or  written  comments,  and  rebuttal 
briefs  or  rebuttals  to  written  comments. 
Briefs  or  written  comments  from 
interested  parties,  and  rebuttal  briefs  or 
rebuttals  to  written  comments,  limited 
to  the  issues  raised  in  the  respective 
case  briefs  and  comments,  may  be 
submitted  not  later  than  the  dates 
shown  below  for  general  issues  and  the 
respective  coimtry-specific  cases.  The 
Department  will  subsequently  publish 
the  final  results  of  these  administrative 
reviews,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments  or  hearings. 


Case 

Bnefs/com- 
mantsdua 

Rebuttals  due 

General  Is- 

Jan. 8, 1996 

Jan.  15. 1996. 

sues. 

Thailarxl 

Jan.  9, 1996 

Jan.  17, 1996. 

Singapore  ... 

Jan.  9. 1996 

Jan.  17, 1996. 

Germany 

Jan.  9, 1996 

Jan.  17, 1996. 

Japan  

Jan.  10, 
1996. 

Jan.  18. 1996. 

U.K 

Jan.  10, 
1996. 

Jan.  18, 1996. 

Frarwe  

Jan.  11, 
1996. 

Jan.  19, 1996. 

Sweden 

Jaa  11, 
1996. 

Jan.  19, 1996. 

The  Department  shall  determine,  and 
the  Customs  Ser.ice  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  prevents 
calculation  of  duties  on  an  entry-by- 
entry  basis,  we  will  calculate  an 
imporier-spedfic  ad  valorem  duty 
assessment  rate  for  each  class  or  kind  of 
merchandise  based  on  the  ratio  of  the 
total  value  of  antidumping  duties     , 
calculated  for  the  examined  sales  made 
during  the  FOR  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
FOR.  (This  is  equivalent  to  dividing  the 
total  value  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  statutory  FMV  and 
statutory  USF,  by  the  total  statutory  USP 
value  of  the  sales  compared,  and 
adjusting  the  result  by  the  average 
difference  between  USF  and  customs 
value  for  all  merchandise  examined 
during  the  FOR.) 

In  some  cases,  such  as  FF  situations, 
the  respondent  does  not  know  the 
entered  value  of  the  merchandise.  Then, 
we  will  either  calculate  an  approximate 
entered  value  or  we  will  calculate  an 
average  per-unit  dollar  amount  of 
antidumping  duty  based  on  all  sales 
examined  during  the  FOR.  See  AFBs  I 
at  31694.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  these  reviews. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  firom  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  The  cash  deposit  rates  for 
the  reviewed  companies  will  be  those 
rates  established  in  the  final  results  of 
these  reviews  (except  that  no  deposit 
will  be  required  for  firms  with  zero  or 
de  minimis  margins,  i.e.,  margins  less 
than  0.5  percent);  (2)  for  previously 
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reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  vdll 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the  "all 
others"  rate  made  effective  by  the  final 
results  of  the  LTFV.  As  noted  in  those 
previous  final  results,  these  rates  are  the 
"all  others"  rates  from  the  relevant 
LTFV  investigations.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  C.F.R. 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  C.F.R.  353.22(c)(5). 

Dated:  November  20, 1995. 
SuMii  G.  rweiiimii 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-29889  Filed  12-6-95;  8:45  am] 
BHJJNQ  COM  3S10-0S-P 


[A-68(M>08] 

Color  Television  Receivers  from  the 
Republic  of  Korea;  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review. 

summary:  On  July  1, 1988,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  die  third  administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  (CTVs)  from  the 
Republic  of  Korea  (Korea)  (53  FR 
24975).  The  review  covered  the  period 


April  1, 1985,  through  March  31, 1986. 
On  September  19, 1994,  the  Court  of 
International  Trade  (CIT)  issued  an 
order  (Slip  Op.  94-146)  remanding  to 
the  Department  the  final  results  of  the 
third  administrative  review  of  Samsung 
Electronics  Co.,  Ltd.  (Samsvmg).  On 
March  13, 1995,  the  OT  affirmed  the 
Department's  redetermination  (Shp  Op. 
95-38).  Since  the  CTT's  ruling  was  not 
appealed,  and  the  CTT's  decision 
affirming  our  redetermination  has 
therefore  become  final  and  conclusive, 
we  are  amending  our  final  results  of  the 
third  administrative  review  of  the 
antidiunping  duty  order  on  CTVs  from 
Korea  with  respect  to  Samsung. 

EFFECTIVE  DATE:  December  7, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hanley  or  Zev  Frimor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Review 

Imports  covered  by  this  review 
include  CTVs,  complete  and 
incomplete,  from  the  Republic  of  Korea. 
This  merchandise  is  currently  classified 
under  item  numbers  8528.10.80, 
8529.90.15,  8529.90.20,  and  8540.11.00 
of  the  Harmonized  Tariff  Schedule 
(HTS).  Since  the  order  covers  all  CTVs 
regardless  of  HTS  classification,  the 
HTS  subheading  is  provided  for 
convenience  and  for  the  U.S.  Customs 
Service  purposes.  Our  written 
description  of  the  scope  of  the  order 
remains  dispositive.  The  period  of 
review  is  April  1, 1985  through  March 
31, 1986. 

Amended  Final  Results  of  Review 

The  CTT  ordered  the  Department  to: 
(1)  Recalculate  the  value-added  tax 
(VAT)  adjustment  according  to  its  new 
methodology,  (2)  re-classify  SYFM 
credit  rebates  as  direct  selling  expenses, 
(3)  reconsider  our  classification  of 
warranty-related  fees  to  outside  service 
agents  as  indirect  selling  expenses,  (4) 
reconsider  the  use  of  best  information 
available  (BIA)  to  determine  freight 
allowance  discounts,  and  (5)  reconsider 
the  adjustment  for  free  merchandise  and 
parts.  As  a  result  of  our  recalculations, 
we  have  determined  that  the  following 
percentage  weighted-average  margin 
exists  for  the  period  April  1, 1985 
through  March  31, 1986: 


Manufacturer/exporter 

Percent 
margin 

Samsung „ 

0.27 

Because  the  CTT's  decision  affirming 
oiu'  redetermination  has  become  final 
and  conclusive,  the  Department  will 
order  the  immediate  lifting  of  the 
suspension  of  liquidation  and  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  on  entries  subject  to 
this  review,  as  appropriate.  Individual 
differences  between  foreign  market 
value  and  U.S.  price  may  vary  bom  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  these  entries 
directly  to  the  U.S.  Customs  Service. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  the  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidimiping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  amendment  of  final  results  of         ^ 
review  and  notice  are  in  accordance 
with  section  751(f)  of  the  Tariff  Act  (19 
U.S.C.  1673(d)(1994))  and  19  CFR 
353.28(c). 

Dated:  November  21, 1995. 
Susan  G.  Esaernum. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  95-29890  Filed  12-6-95:  8:45  am) 

BILUNQ  COM  3S10-0«-P 


[A-68(M>08] 

Color  Television  Receivers  From  the 
Republic  of  Korea;  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review. 

SUMMARY:  On  November  14. 1986,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  the  second  administrative  review  of 
the  antidumping  duty  order  on  color 
television  receivers  (CTVs)  from  the 
Republic  of  Korea  (Korea)  (51  FR 
41365).  The  review  covered  the  period 
April  25, 1984,  through  March  31, 1985. 
On  September  16,  1994,  the  Court  of 
International  Trade  (CTT)  issued  an 
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-order  (Slip  Op.  94-14J4)  remanding  to 
the  Depaitment  the  filial  results  of  the 
second  administrative  review  of 
Samsimg  Electronics  Co.,  Ltd. 
(Samsung).  On  March  15, 1995,  the  OT 
affirmed  the  Department's 
redetermination  (Slip  Op.  95-45).  Since 
the  QTs  ruling  was  not  appealed,  and 
the  OTs  dedsion  afi(rming  our 
redetermination  has  therefore  become 
final  and  conclusive,  we  are  amending 
our  final  results  of  the  second 
administrative  review  of  the 
antidumping  duty  or4er  on  CTVs  Cram 
Korea  with  respect  to  Samsimg. 
EFFECTIVE  DATE:  Decetlber  7. 1995. 
FOR  FURTHER  MFORMATtON  CONTACT: 

Joseph  Hanley  or  Zev  IMmor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  Inter^iational  Trade 
Administration,  U.S.  {Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230: 
telephone:  (202)  482-6253. 

SUPPLEMENTARY  MFOflMATION: 

Scope  of  the  Review 

Imports  covered  by  this  review 
include  CTVs,  complete  and 
incomplete,  from  the  Republic  of  Korea. 
This  merchandise  is  (Currently  classified 
under  item  numbers  ^528.10.80, 
8529.90.15,  8529.90.2p,  and  8540.11.00 
of  the  Harmonized  Taoriff  Schedule 
(HTS).  Since  the  order  covers  all  CTVs 
regardless  of  HTS  classification,  the      . 
HTS  subheading  is  prpvided  for 
convenience  and  for  the  U.S.  Customs 
Service  purposes.  Our  written 
description  of  the  scope  of  the  order 
remains  dispositive.  The  period  of 
review  is  April  25, 1964  through  March 
31. 1985. 

Amended  Final  Results  of  Review 

The  OT  ordered  the  Department  to: 
(1)  Recalculate  the  value-added  tax 
(VAT)  adjustment  accprding  to  its  new 
methodology,  (2)  determine  whether 
certain  sales  qualify  aS  purchase  price  or 
exporter's  sale  price  (ESP)  transactions, 
and  (3)  adjust  ESP  for  commissions  and 
indirect  selling  expenses.  As  to 
Samsung's  claimed  circumstance-of-sale 
(COS)  adjustments  to  foreign  market 
value  (FMV),  the  Department  was 
directed  to:  (1)  re-claasify  SYPM  credit 
rebates  and  volume  rebates  as  direct 
selling  expenses,  and  <2)  reconsider  the 
classification  of  replacement  parts  and 
forwarding  charges,  llie  OT  also 
instructed  the  Department  to  correct 
clerical  enors  in  its  computer  program. 
As  a  result  of  our  recalculations,  we 
have  determined  that  the  following 
percentage  weighted-fverage  margin 
exists  for  the  period  April  25, 1984 
through  Mardi  31, 1965: 


Manufacturer/exporter 

Percent 
mergm 

Samsung 

1.18 

Because  the  CIT's  decision  affirming 
our  redetermination  has  become  final 
and  conclusive,  the  Department  will 
order  the  immediate  lifting  of  the 
suspension  of  liquidation  and  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  on  entries  subject  to 
this  review,  as  appropriate.  Individual 
differences  between  foreign  market 
value  and  U.S.  price  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  these  entries 
directly  to  the  U.S.  Customs  Service. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  imder 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  the  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presiunption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  amendment  of  final  results  of 
review  and  notice  are  in  accordance 
with  section  751(f)  of  the  Tariff  Act  (19 
U.S.C.  1673(d)(1994))  and  19  CFR 
353.28(c). 

Dated:  November  21, 1995. 
Susan  G.  Eaeniiaii, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-29891  Filed  12-6-95;  8:45  am) 

BILUNQ  coot  3S1S-08-P 


[A-580-008] 

Color  Television  Receivers  from  the 
Republic  of  Korea;  Amended  Rnai 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review. 

SUMMARY:  On  June  27, 1990,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  the  fourth  administrative  review  of 
the  antidumping  duty  order  on  color 
television  receivers  (CTVs)  from  the 
Republic  of  Korea  (Korea)  (55  FR 
26225).  The  review  covered  the  period 
April  1, 1986,  through  March  31, 1987. 
On  September  21, 1994,  the  Court  of 
International  Trade  (OT)  remanded  to 


the  Department  for  redetermination  the 
final  results  of  the  fourth  administrative 
review  of  Samsung  Electronics  Co.,  Ltd.  * 
(Samsung)  (Slip  Op.  94-148).  On 
January  30, 1995,  the  Department 
submitted  to  the  CTT  the  final  results  of 
redetermination.  On  March  15, 1995, 
the  OT  issued  a  second  order  (Slip  Op. 
95-46)  remanding  to  the  Department  the 
January  30, 1995,  final  results  of 
redetermination.  On  April  14, 1995,  the 
Department  submitted  a  second  final 
results  of  redetermination  to  the  OT.  On 
May  31, 1995,  the  OT  affirmed  the 
Department's  second  redetermination 
(Slip  Op.  95-100).  Since  the  OT's  ruling 
was  not  appealed,  and  the  OT's 
decision  affirming  our  redetermination 
has  therefore  become  final  and 
conclusive,  we  are  amending  ooir  final 
results  of  the  fourth  adminisUBtive 
review  of  the  antidumping  duty  order 
on  CTVs  from  Korea  with  respect  to 
Samsung. 

EFFECTIVE  DATE:  December  7, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hanley  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephtme:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Review 

Imports  covered  by  this  review 
include  CTVs,  complete  and 
incomplete,  from  the  Republic  of  Korea. 
This  merchandise  is  currently  classified 
under  item  numbers  8528.10.80, 
8529.90.15,  8529.90.20.  and  8540.11.00 
of  the  Harmonized  Tariff  Schedule 
(HTS).  Since  the  order  covers  all  CTVs 
regardless  of  HTS  classification,  the 
HTS  subheading  is  provided  for 
convenience  and  for  the  U.S.  Customs 
Service  purposes.  Our  written 
description  of  the  scope  of  the  order 
remains  dispositive.  'The  period  of 
review  is  April  1, 1986  through  March 
31, 1987. 

Amended  Final  Results  of  Review 

On  September  21, 1994,  the  OT 
ordered  the  Department  to:  (1) 
Recalculate  the  value-added  tax  (VAT) 
adjustment  according  to  its  new 
methodology,  (2)  treat  bad  debt 
expenses  as  direct  selling  expenses  if 
the  data  warrant  an  adjustment,  (3) 
reconsider  its  treatment  of  home  market 
warranty  expenses.  (4)  consider  home 
maricet  inventory  carrying  cost 
information,  and  (5)  reconsider  the 
imputation  of  expenses  in  determining 
the  amoimt  of  value  added  for  exporter's 
sales  price  (ESP)  adjustment  purposes. 
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On  January  30, 1995,  the  Department 
submitted  to  the  CTT  the  final  results  of 
redetermination  of  the  fourth 
administrative  review.' 

On  March  15, 1995,  the  OT  issued  a 
second  order  remanding  to  the 
Department  the  January  30, 1995.  final 
results  of  redetermination.  In  its 
opinion,  the  CTT  ordered  the 
Department  to  treat  home  market 
wairanty  expenses  as  direct  selling 
expenses  for  the  purposes  of  the 
circumstance-of-sale  adjustment.  As  a 
result  of  our  recalculations,  we  have 
determined  that  the  following 
percentage  weighted-average  margin 
exists  for  the  period  April  1, 1986 
through  March  31, 1987: 


Manufacturer/exporter 

Percent 
margin 

Samsung ^ 

0.29 

Because  the  CIT's  decision  affirming 
our  redetermination  has  become  final 
and  conclusive,  the  Department  will 
order  the  immediate  lifting  of  the 
suspension  of  liquidation  and  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  on  entries  subject  to 
this  review,  as  appropriate.  Individual 
diff'erences  between  foreign  market 
value  and  U.S.  price  may  vary  fttjm  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  these  entries 
directly  to  the  U.S.  Customs  Service. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  the  review 
period.  Failiffe  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  amendment  of  final  results  of 
review  and  notice  are  in  accordance 
with  section  751(f)  of  the  Tariff  Act  (19 
U.S.C.  1673(d)(1994))  and  19  CFR 
353.28(c). 

Dated:  November  21 ,  1995. 
Susan  G.  Enemun, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-29892  Filed  12-&-95;  8:45  am) 
BOXmO  CODE  3S10-OS-P 


(A-580-008] 

Color  Television  Receivers  From  the 
Reput>lic  of  Korea;  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review. 

SUMMARY:  On  March  27, 1991,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  the  fifth  achninistrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers  (CTVs)  from  the 
Republic  of  Korea  (Korea)  (56  FR 
12701).  The  review  covered  the  period 
April  1, 1987,  through  March  31, 1988. 
On  September  21, 1994,  the  Court  of 
International  Trade  (CTT)  remanded  to 
the  Department  for  redetermination  the 
final  results  of  the  fifth  administrative 
review  of  Samsung  Electronics  Co.,  Ltd. 
(Samsung)(Slip  Op.  94-149).  On  January 
30, 1995,  the  Department  submitted  to 
the  err  the  final  results  of 
redetermination.  On  March  16, 1995, 
the  OT  issued  a  second  order  (Slip  Op. 
95—48)  remanding  to  the  Etepartment  the 
January  30,  1995,  final  results  of 
redetermination.  On  April  14, 1995.  the 
Department  submitted  a  second  final 
results  of  redetermination  to  the  QT.  On 
May  31, 1995,  the  OT  affirmed  the 
Department's  second  redetermination 
(Slip  Op.  95-101).  Since  the  OT's  ruling 
was  not  appealed,  and  the  CIT's 
decision  affirming  our  redetermination 
has  therefore  become  final  and 
conclusive,  we  are  amending  our  final 
results  of  the  fifth  administrative  review 
of  the  antidumping  dutyTirder  on  CTVs 
from  Korea  with  respect  to  Samsung. 
EFFECTIVE  DATE:  December  7, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hanley  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Review 

Imports  covered  by  this  review 
include  CTVs,  complete  and 
incomplete,  from  the  Republic  of  Korea. 
This  merchandise  is  currently  classified 
imder  item  numbers  8528.10.80, 
8529.90.15,  8529.90.20,  and  8540.11.00 
of  the  Harmonized  Tariff  Schedule 
(HTS).  Since  the  order  covers  all  CTVs 
regardless  of  HTS  classification,  the 


HTS  subheading  is  provided  for 
convenience  and  for  the  U.S.  Customs 
Service  purposes.  Our  written 
description  of  the  scope  of  the  order 
remains  dispositive.  The  period  of  , 

review  is  April  1, 1987  through  March 
31, 1988. 

Amended  Final  Results  of  Review 

On  September  21, 1994,  the  CIT 
ordered  the  Department  to:  (1) 
Recalculate  the  value  added  tax  (VAT) 
adjustment  according  to  its  new 
methodology,  (2)  treat  bad  debt  as  a 
direct  selling  expense  if  sufficient  data 
exists,  (3)  reconsider  its  treatment  of 
home  market  warranty  expenses,  and  (4) 
reconsider  the  classification  of 
forwarding  expenses.  On  January  30, 
1995,  the  Dep>artment  submitted  to  the 
CTT  the  final  results  of  redetermination 
of  the  fifth  administrative  review. 

On  March  16, 1995,  the  OT  issued  a 
second  order  remanding  to  the 
Department  the  January  30, 1995.  final 
results  of  redetermination.  In  its 
opinion,  the  CTT  ordered  the 
Etepartment  to  treat  home  market 
warranty  expenses  as  direct  selling 
expenses  for  the  purposes  of  the 
circumstance-of-sale  adjustment.  As  a 
result  of  our  recalculations,  we  have 
determined  that  the  following 
percentage  weighted-average  margin 
exists  for  the  period  April  1, 1987 
through  March  31, 1988: 


MarHjfacturer/exporter 

Percent 
margin 

Samsung 

0.10 

Because  the  CIT's  decision  affirming 
our  redetermination  has  become  final 
and  conclusive,  the  Department  will 
order  the  immediate  lining  of  the 
suspension  of  liquidation  and  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  on  entries  subject  to 
this  review,  as  appropriate.  Individual 
differences  between  foreign  market 
value  and  U.S.  price  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  these  entries 
directly  to  the  U.S.  Customs  Service. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  the  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 
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This  amendmentlof  finai^  results  of 
review  and  notice  are  in  accordance 
with  section  751(f)  of  the  Tariff  Act  (19 
U.S.C.  1673(d)(1994))  and  19  CFR 
353.28(c). 

Dated:  November  zi,  1995. 
Sman  G.  Eacmun,    | 
Assistant  Secretary  foi  Import 
Administration. 

[FR  Doc  95-29893  Fifed  tZ-6-95;  8:45  am] 
BHJJNO  COOC  1610-06-P 
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Minority  Businaes  pevetopuMirt 
Agency  | 

Solicitation  of  Business  Devetopment 
Center  Applications  for  Oldatwma  City 
and  San  Diego 

agency:  Minority  Business 
Development  Agency,  Commerce. 
SUMMARY:  In  accordimce  with  Executive 
Order  11625  and  ISl  U.S.C  1512.  the 
Minority  Business  I)evelopment  Agency 
(MBDA)  is  soliciting  competitive 
applications  from  ofganizations  to 
operate  the  Minority  Business 
Development  Cente^  (MBDC)  listed  in 
this  document. 

The  purpose  of  thje  MBDC  Prc^ram  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  cUenf  services  to  minority 
entrepreneurs;  and  lo  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business,  i 

Proper  Identificatiata  k  Required  for 
Entrance  Into  Any  federal  Building 

DATES:  The  closing  4ate  for  applications 
for  each  MBDC  is  h^ted  below: 
AOORESSES:  Completed  application 
packages  should  be  submitted  on  or 
before  the  closing  date  to  the  U.S. 
Department  of  Commerce,  Minority 
Business  Development  Agency,  MBDA 
Executive  Secretariat,  14th  and 
Constitution  Avenue,  N.W.,  Room  5073, 
Washington,  D.C.  2(|230. 
SUPPLEMENTARY  INR^RMATION:  Hie 
following  are  MBDGs  for  which 
applications  are  solicited: 

1.  MBDC  Application:  Oklahoma  City. 

Metropolitan  Aret  Serviced: 
Oklahoma  City,  Oklahoma. 

Award  Number:  06-10-96001-01. 

Closing  Date  for  Applications:  January 
8, 1996.  ; 

For  Further  Infontiation  and  an 
Application  Package,  Contact: 
Demetrice  Jenkins,  £214)  767-8001. 


Pre-APPUCATlOt^Conferenotcs'^' 
December  22, 1995,  at  10:00  a.m..  tX  the 
Dallas  Regional  OfRce,  1100  Commerce 
Street,  Room  7B23,  Dallas,  Texas  75242. 
(214) 767-8001. 

Cost  of  Performance  Information: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  April  1, 1996  to  April  30, 1997,  is 
estimated  at  $198,971.  The  total  Federal 
amount  is  $169,125  and  is  composed  of 
$165,000  plus  the  Audit  Fee  amount  of 
$4,125.  The  application  must  include  a 
minimum  cost  share  of  15%,  $29,846  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $198,971.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

2.  MBDC  Application:  San  Diego. 

Metropolitan  Area  Serviced:  Son 
Diego.  California. 

Award  Number:  09-10-96003-01. 

Closing  Date  for  Applications:  January 
8, 1996. 

For  Further  Information  and  An 
Application  Package.  Contact:  Steven 
Saho,  (415)  744-3001. 

Pre-Application  Conference: 
Decembiar  28, 1995 — call  the  San 
Francisco  Regional  Office  for  time  and 
location:(415)  744-3001. 

Cost  of  Performance  Information: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  April  1, 1996  to  April  30, 1997,  is 
estimated  at  $333,125.  The  total  Federal 
amount  is  $283,156  and  is  composed  of 
$276,250  plus  the  Audit  Fee  amount  of 
$6,906.  The  application  must  include  a 
minimum  cost  share  of  15%,  $49,969  in 
non- federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $333,125.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

Standard  Paragraphs — The  following 
information  and  requirements  are 
applicable  to  the  above-listed  MBDCs. 

The  funding  instrument  for  this 
project  will  be  a  coop>erative  agreement. 
If  the  recommended  applicant  is  the 
ciurent  incumbent  organization,  the 
award  will  be  for  12  months.  For  those 
applicants  who  are  not  incumbent 
organizations  or  who  are  incimibents 
that  have  experienced  closure  due  to  a 
break  in  service,  a  30-day  start-up 
period  will  be  added  to  their  first  budget 
period,  making  it  a  13-month  award. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 


Applications  Will  foe  evaliiated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and.  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  finn  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points):  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition;  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 


Federal  Register  /  Vol.  60.  No.  235  /  Thursday,  December  7,  1995  /  Notices 


62827 


and  Budget  (CH^)  and  assigned  OMB 
control  number  064(M)006. 

Awards  uader  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  (ffoceduies  applicable  to  Federal 
finanrial  asaigtaace  awards. 

Pre-Award  Costo— Applicants  are 
hoeby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  tbey 
do  so  solely  at  their  own  ri^  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received. 
thero  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  luitil  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

ivome  diecl:  PoZicy— All  non-profit 
and  fcv-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
chedcs  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate,  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Exunples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  cUent  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  pimishable  by 
law. 

False  Statements— A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  groimds  for  denial  or 
termination  of  funds,  and  groimds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 

1001. 

Primary  Applicant  Certifications — ^All 
primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Othw  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 


Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26.  Section 
26.105)  are  subject  to  15  CFR  Part  26, 

"Nonprocurement  Dabonnent  and 
Suspension — and  the  related  section  of 
the  certification  form  prescribed  (Aove 
applies. 

Drug  Free  Workplace— Grantees  (as 
defined  at  15  CFR  Part  26,  §  26.605)  are 
subject  to  15  CFR  Part  26,  Subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  die  certification  fcmn 
prescribed  above  applies. 

Anti-Lobbying—fmsoxis  (as  defined  at 
15  CFR  Part  28,  §  28.105)  are  subject  to 
the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  appfications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  sin^e  family  maximimn 
mortgage  limit  for  afiiected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — ^Any 
apphcant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "IMsclosure  of  Lobbying 
Activities,"  as  required  under  IS  GFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosiue  form,  SF-LIX,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
E)OC  in  accordance  with  the 
instructimis  contained  in  the  award 
doounent. 

Buy  American-made  Equipment  or 
Products — ^Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and(b). 
11.800    Minority  Business  Development 

Center  (Catelog  of  Federal  Domestic 

Assistance) 


Dated:  December  1, 1995. 
DhmM  L.  Powm 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
(FR  Doc  95-29885  Filed  12-06-95;  8:45  am) 


COMMITTEE  FOn  THE 
MFLEMENTA'nON  OF  TEXTILE 


Adjustment  of  Import  Umtts  for  Certain 
Cotton,  Wool  and  Man  Mada  Fiber 
TextHe  Producta  Produced  or 
Manufactured  In  Matayaia 

December  1, 1995. 

AGENCY:  Conunittee  fm  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  PATE:  December  4, 1995. 

FOR  FUimiER  INFORMATKM  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Stat\is  Reports  posted  on  the  bulletin 
boards  of  of  each  Customs  port  or  call 
(202)  927-6712.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  WIFORMATION: 

Autfamity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultiual  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift,  carryforward, 
carryover  and  special  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17332,  published  on  April  5, 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
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implementation  of  ^rtain  of  tlieir 

provisions. 

D.I>Och— IHutrhhiwfi, 

Acting  CSminnan,  Coiimitteefor  the 
Implementation  of  Textile  Affeements. 

r— mriltiw  tor  the  Imfli— itftioii  cf  Tertik 


December  1, 1995. 
Cxumnissioner  of  Customs, 
Department  of  the  Tr^fmuy,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  iancel,  the  directive 
issued  to  you  on  Marc|i  30, 1995,  by  the 
Chairman,  Committee  ifor  the  Implnnentation 
of  Textile  Agreements^  That  directive 
concerns  imports  of  obtain  cotton,  wool  and 
man-made  fiber  textile  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manu&ctured  in 
Malaysia  and  exported  during  the  twelve- 
monUi  period  which  began  on  January  1, 
1995  and  extends  through  December  31 , 
1995. 

Efiective  on  December  4, 1995,  you  are 
directed  to  amend  the  March  30, 1995 
directive  to  adjust  the  limits  far  the  following 
categories,  as  provide^  for  under  the  terms  of 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qo^bing: 


Categofy 

!  Adfusled  twelve-monih 
;             limit' 

336«36 

429,346  dozea 

338/339 

1,083,807  dozen. 

34<V«40 .. 

1,254319  dozen. 

341/841 

1,243.498  dozen  of 

wtiich  not  more  then 

521 ,158  dozen  shaH 

beinC4iego(y341. 

347/348 

47l,623dozea 

35(V650...... 

104,018  dozea 

351/651 

254,028  dozaa 

445/446  _ 

33,945  dozen. 

638/B39 

429,759  dozea 

645«46 

214,277  dozea 

647/648 

1,384,138  dozen  of 

- 

-wtiich  not  more  than 

1,01 1,957  dozen 

Shalt  be  in  Category 

647-Ki  and  not 

more  than  1,011,957 

dozen  shal  be  in 

Category  64e-K  3. 

<  The  limits  have  not  been  adjusted  to  ac- 
count lor  any  impofts  exported  after  December 
31   1994. 

647-K:  i  only  HTS  numljers 
6103.28.0045,  6103.29.1020. 
6103.4-1520,  6103.43.1540. 
6103.48.1570,  6103.49.1020, 
6103.49.8014,  6112.12.0060. 
6112.20,.1060  and 


^Category 
6103.23.0040, 
6103.29.1030, 
6103.43.1560, 
6103.49.1060, 
6112.19.1050. 
6113.00.9044. 

'Category 
6104.23.Il(S2. 
610429.1040. 
6104.63.2025. 
6104.69.2030, 
611Z12.0060, 


648-X: 
6104. 
6104. 
6104.68.2030. 
6104.6i.2060, 
6112.19.1060. 


HTS  numbers 
6104.29.1030, 
6104.63.2010, 
6104.63.2060. 
6104.69.8026, 
6112.20.1070, 


61 13.00.9052  and  61 17.90.9070. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 


these  actions  fall  within  the  foreign  aSairs 

exception  to  the  rulemaking  provisions  of  5 

U.S.C553(a)(l). 

Sinoamly, 

D.  MkliMl  Holchiaaaii* 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Affeements. 

[FR  Doc.  95-29886  Filed  12-06-95;  8:45  am] 

■LUNQ  oooc  we-on-p 


DEPARTMENT  OF  DEFENSE 

DapartmMt  of  th«  Navy 

AMumption  of  Load  RoaponslWlity  for 
an  Envlronmantal  Impact  Slatamant 
EvahiatirHi  Container  Systems  for  the 
Management  of  Spent  Nuclear  Fuel 

SUMMARY:  The  Department  of  the  Navy 
(Navy)  announces  its  plan  to  assume 
lead  responsibility  for  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
evaluating  container  systems  for  the 
management  of  naval  spent  nuclear  fuel. 
This  EIS  (previotisly  titled 
Environmental  Impact  Statement  for  a 
Multi-Purpose  Canister  System  for 
Management  of  Qvllian  and  Naval 
Spent  Nuclear  Fuel)  was  being  prepared 
by  the  Department  of  Energy  (DOE), 
with  the  Navy  participating  as  a 
cooperating  agency,  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA),  42  U.S.C.  4321  et  seq.,  in 
accordance  with  the  Cotmcil  on 
Environmental  Quality  regulations  for 
implementing  NEPA  (40  CFR  parts 
1500-1508).  DOE  is  halting  its  proposal 
to  fabricate  and  deploy  a  multi-purpose 
canister  based  system  and  the  Office  of 
Qvilian  Radioactive  Waste  K4anagement 
will  cease  preparation  of  the  multi- 
purpose canister  EIS  which  was  to 
include  both  civilian  and  naval  spent 
nuclear  fuel.  DOE  will  be  a  cooperating 
agency  in  the  preparation  of  the  EIS  for 
naval  spent  nuclear  fuel. 
SUPPLEMENTARY  MFORMATION:  On 
October  24, 1994,  the  DOE  published  in 
the  Federal  Register  (59  FR  53442)  a 
Notice  of  Intent  to  prepare  an  EJS  for  a 
multi-purpose  canister  system  for  the 
management  of  civlUan  spent  nuclear 
fuel.  Under  the  Nuclear  Waste  Policy 
Act  of  1982.  as  amended  (42  U.S.C 
10101  et  seq.),  DOE  is  responsible  for 
disposal  of  civilian  spent  nuclear  fuel 
and  high-level  radioactive  waste  in  a 
geologic  repository.  DOE  is  also 
responsible  for  any  monitored 
retrievable  storage  prior  to  disposal,  and 
transpmtation  of  civilian  spent  nuclear 
fuel  in  connection  with  disposal  ot 
storage.  As  part  of  carrying  out  these 
responsibilities.  DOE  was  in  the  process 
of  evaluating  in  an  EIS  the 
environmental  impacts  of  fabricating 


and  deploying  a  standardized  container 
system  to  enableTstorage.  transportation, 
and  possible  disposal  of  ^Mnt  nuclear 
fuel. 

During  the  scoping  process  for  the 
multi-puipose  canistnr  EIS,  the  scofie  of 
the  EIS  was  Ivoadened,  based  on  a 
comment  by  the  Navy,  to  include  naval 
spent  nuclear  fuel.  In  addition  to  its 
responsibility  for  civilian  spent  nuclear 
fuel,  the  DOE  is  also  responsible  for  the 
management  of  spent  nuclear  fuel 
derived  from  atomic  energy  defense 
activities,  including  that  from  the  Naval 
Nuclear  Propulsion  Program  (42  U.S.C. 
2121(a)(3)).  Since  naval  spent  nuclear 
fuel  is  rugged,  well  characterized,  and 
compatible  with  standardized  container 
system  technology,  DOE  determined 
that  naval  spent  fuel  should  be  included 
in  the  EIS.  This  determination  was 
annotmced  in  the  Implementation  Plan 
issued  by  DOE  in  August  1995  tmder 
DOE'S  NEPA  regulations.  The 
availability  of  the  Implementation  Plan 
was  announced  in  the  Federal  Register 
on  August  30,  1995  (60  FR  45147). 

DOE  has  advised  the  Navy  that 
because  of  insufficient  funding  in 
Congress'  recent  fiscal  year  1996 
appropriation  to  the  DOE  Office  of 
Qvilian  Radioactive  Waste 
Management.  DOE  at  the  present  time  is 
halting  its  proposal  to  fsbricate  and 
deploy  a  multi-ptupose  canister  based 
system.  As  a  result,  DOE  will  cease 
preparation  of  the  Environmental 
Impact  Statement  for  a  Multi-Purpose 
Canister  System  for  Management  of 
Qvilian  and  Naval  Spent  Nuclear  FueL 

The  Navy  has  decided  that  it  will 
proceed  with  that  part  of  the  multi- 
purpose canister  EIS  covering  naval 
spent  nuclear  fuel.  This  will  be  done  by 
the  Navy  becoming  the  lead  agency  for 
the  EIS.  DOE  will  participate  as  a 
cooperating  agency  since  naval  spent 
nuclear  fuel  is  managed  at  DOE 
facilities.  Unlike  civilian  spent  nuclear 
fuel  which  is  stored  in  plants 
throughout  the  country,  all  naval  spent 
nuclear  fuel,  after  removal  from  the 
reactor,  is  shipped  to  one  place,  the 
Idaho  National  Engineering  Laboratory 
(INEL),  for  examination  and  temporary 
storage  as  set  forth  in  the  Department  of 
Energy  Programmatic  Spent  Nuclear 
Fuel  Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  Final  Environmental  Impact 
Statement  and  in  the  associated  Record 
of  Decision  issued  June  1, 1995. 
Therefore,  the  container  system  EIS 
evaluations  for  the  storage  and 
transportation  of  naval  spent  nuclear 
fuel  at  INEL  will  make  use  of 
information  specific  to  that  location. 
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The  range  of  alternatives  being 
considered  in  the  EIS  will  not  change. 
Thus,  the  EIS  does  not  need  to  go 
through  another  scoping  process  as  a 
result  of  only  covering  naval  spent 
nuclear  fuel.  The  six  container  S3rstem 
alternatives  being  considered  are: 

(1)  No- Action  Alternative— Use  of 
existing  technology  to  handle,  store,  and 
subsequently  transport  naval  spent 
nuclear  fuel  to  a  geologic  repository 
using  the  M-140  transportation  cask. 
Prior  to  shipment  to  a  repository,  naval 
spent  nuclear  fuel  would  be  stored  at 
INEL  in  water  pools  or  dry  containers, 
then  loaded  into  M-140  transportation 
casks.  At  the  repository,  the  naval  spent 
fuel  would  be  unloaded  from  the  M-140 
transportation  casks  and  placed  in  a 
geologic  repository's  surface  facilities 
for  loading  into  disposal  containers. 
Following  imloading,  the  M-140 
transportation  casks  would  be  rettmied 
to  INEL  for  reuse. 

(2)  Multi-Purpose  Canister 
Alternative — Use  of  125-ton  multi- 
purpose canisters  currently  being 
designed  under  a  DOE  contract  for 
storage,  transportation,  and  disposal  of 
naval  spent  nuclear  fuel,  without 
repackaging  or  further  handling  of  bare 
spent  nuclear  fuel.  In  addition  to  the 
sealed  metal  canisters,  specialized  casks 
or  overpacks  would  be  required  for 
difiierent  stages  of  the  process,  such  as 
intra-site  transfer,  dry  storage,  inter-site 
transportation,  and  disposal. 

(3)  Current  Technology/ 
Supplemented  by  High  Capacity  Rail 
Alternative — Use  of  existing  M-140 
transportation  casks,  but  with 
redesigned  internal  structures  to 
accommodate  a  larger  amount  of  naval 
spent  nuclear  fuel  per  cask,  thus 
reducing  the  total  number  of  shipments 
required. 

(4)  Transportable  Storage  Cask 
Alternative — Use  of  existing, 
commercially  available  casks  for  storage 
at  INEL  and  shipment  of  naval  spent 
nuclear  fuel  to  a  geologic  repository.  At 
the  repository,  the  naval  spent  fuel 
would  be  unloaded  from  the  casks  and 
placed  in  a  geologic  repository's  surface 
facilities  for  loading  into  disposal 
containers.  The  unloaded  transportable 
storage  casks  could  be  returned  to  INEL 
for  further  storage  and  transport. 

(5)  Dual-Purpose  Canister 
Alternative — Use  of  an  existing, 
commercially  available  canister  and 
overpack  system  for  storage  at  INEL  and 
shipment  of  naval  spent  nuclear  fuel  to 
a  geologic  repository.  At  the  repository, 
the  naval  spent  fuel  would  be  imloaded 
from  the  canisters  and  placed  in  a 
geologic  repository's  surface  facilities 
for  loading  into  disposal  containers. 


(6)  Small  Multi-Pi  rpose  Canister 
Alternative — Use  of  smaller,  75-ton, 
multi-purpose  canisters  ctirrently  being 
designed  imder  a  DOE  contract  rather 
than  the  125-ton  multi-purpose 
canisters. 

The  Draft  EIS  will  not  contain  a 
preferred  alternative.  Instead,  the  Navy 
will  use  public  comments  on  the  Draft 
EIS  to  help  identify  a  preferred 
alternative  for  the  Final  EIS.  Consistent 
with  this  approach,  the  subject  EIS  is 
being  renamed  as  "The  Department  of 
the  Navy  Environmental  Impact 
Statement  for  a  Container  System  for  the 
Management  of  Naval  Spent  Nuclear 
Fuel." 

DATES:  The  Navy  plans  to  issue  the  Draft 
EIS  by  about  April  30, 1996.  Issuance  of 
the  Draft  EIS  will  be  annotmced  in  the 
Federal  Register.  A  45  day  comment 
period  will  be  provided  following 
issuance  of  the  Draft  EIS.  Public 
hearings  will  be  held  during  the  45  day 
comment  period.  The  locations  and 
dates  of  these  public  hearings  will  be 
announced  in  the  Federal  Register 
when  the  Draft  EIS  is  issued.  The  Navy 
plans  to  issue  the  final  EIS  by  November 
30, 1996,  and  plans  to  issue  a  Record  of 
Decision  by  December  31, 1996. 
ADDRESSES:  To  receive  a  copy  of  the 
Draft  EIS,  please  provide  your  address 
to:  Argonne  National  Laboratory,  EAD, 
Building  900,  Mail  Stop  1,  9700  South 
Cass  Avenue.  Argonne,  IL  60439,  ATTN: 
Naval  Spent  Fuel  Container  System  EIS. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  EIS  please 
contact:  Mr.  William  Knoll  of  the  Naval 
Nuclear  Propulsion  Program  at 
Department  of  the  Navy.  Code  NAVSEA 
08U,  2531  Jefferson  Davis  Highway, 
Arlington,  VA  22242-5160,  Telephone: 
703-602-8229. 

Dated:  December  1. 1995. 
B.  DeMars. 

Admiial,  USN,  Director,  Naval  Nuclear 
Propulsion  Program. 
[FR  Doc.  95-29862  Filed  12-6-95;  8:45  am) 
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Notice  of  Availability  of  Inventions  for 
Licensing;  Government  Owned 
Inventions 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy.  Requests  for  copies  of  the  patent 
applications  cited  should  be  directed  to 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-  5660  and  must  include  the 


application  serial  number  or  Navy  case 
Number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson.  Stafi  Patent  Attorney. 
Office  of  Naval  Research,  ONR,  OOCC. 
800  North  Quincy  Street,  Arlington. 
Virginia  22217-5660,  telephone  (703) 
696-  4001. 

Patent  Application  Serial  No.  08/ 
342,451:  MOBILE  SAFETY 
STRUCTURE  FOR  CONTAINMENT 
AND  HANDLING  OF  HAZARDOUS 
MATERIALS;  filed  November  14, 1994; 

Patent  Application  Serial  No.  08/514/ 
888:  AMMUNITION  CARTRIDGE  WITH 
REDUCED  PROPELLANT  CHARGE; 
filed  August  14, 1995; 

Patent  AppUcation  Serial  No.  08/514/ 
570:  COMBINATION  PIN  FOR 
ATTACHING  TRIGGER  ASSEMBLY 
AND  SAFING  SMALL  ARM:  filed 
August  14,  1995; 

Patent  Application  Serial  No.  08/ 
514,576:  SINGLE  SPRING  BOLT  LOCK 
AND  CARTRIDGE  EJECTOR:  filed 
August  14, 1995; 

Patent  Application  Serial  No.  08/ 
514,573:  SPOTTING  ROUND  BORE 
ALIGNMENT  MECHANISM  FOR 
ROCKET  LAUNCHER;  filed  August  14, 
1995;  /^ 

Patent  Application  Serial  No.  08/ 
514,883:  SINGLE  TRIGGER  DUAL 
FIRING  MECHANISM;  filed  August  14. 
1995; 

Patent  Application  Serial  No.  08/ 
514.884:  BREECH  BOLT  AND  LOCK 
ASSEMBLY;  filed  August  14,  1995; 

Patent  Application  Serial  No.  08/ 
514.885:  COMBINATION  OPTICAL 
AND  IRON  SIGHT  SYSTEM  FOR 
ROCKET  LAUNCHER;  filed  August  14, 
1995; 

Design  Patent  Application  Serial  No. 
29/042,682:  IMPROVED  SHOULDER- 
FIRED  WEAPON;  filed  August  14, 1995; 

Patent  Application  Serial  No.  08/ 
514,575:  SHOULDER-LAUNCHED 
MULTIPLE-PURPOSE  ASSAULT 
WEAPON;  filed  August  14, 1995; 

Patent  Application  Serial  No.  08/ 
375,997:  UQUID  CRYSTAL 
COMPOSITION  AND  ALIGNMENT 
LAYER;  filed  January  20. 1995;  and 

Patent  Application  entitled: 
QUANTITATIVE  MOBILITY 
SPECTRUM  ANALYSIS  OF  MAGNETIC 
FIELD-DEPENDENT  HALL  AND 
RESISTIVITY  DATA;  filed  October  4. 
1995.  Navy  Case  No.  77,263. 

Dated:  November  27. 1995. 
M.  A.  Waters, 

LCDR,  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  95-29863  Filed  12-6-95;  8:45  am) 
BILUNO  COOC  3810-fF-P 
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DEPART1IENT  OF  EDUCATION 

Privacy  Act  of  1974;  Systrni  of 
Records  j 

AGENCY:  Department  ol  Education. 
ACTION:  Notice  of  an  altered  system  of 

records.  j 

t 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  a|  amended,  the 
Department  of  Education  pubHshes  this 
notice  of  an  altered  syftem  of  records 
(18-1 1-0026)  for  Deb^ent  and 
Suspension  Proceedings  under 
Executive  Order  12549  and  the  Drug- 
Free  Workplace  Act  and  the  Federal 
Acquisition  RegulatioS  (FAR),  48  CFR 
part  9,  subpart  9.4.  The  purpose  of  this 
notice  is  to  notify  the  public  of  an 
expansion  in  scope  of  the  system  of 
records  managed  by  tlie  Grants  and 
Contracts  Service  (GC$)  to  include 
procurement,  as  well  9S 
nonpnxnirement  and  Ehug-Free 
Woricplace  Act  action^  Currently,  the 
Grants  and  Contracts  Service  maintains 
records  regarding  debarment  and 
suspensicm  proceedings  against 
individuals  who  are  involved  in 
nonprocurement  transections  related  to 
programs  administered  by  the 
Department.  This  notice  also  makes 
technical  changes  regarding  the  addition 
of  a  third  system  manager  and  system 
location,  and  also  regarding  the  change 
of  a  system  manager. 
J^  DATES:  Comments  on  the  routine  uses  in 
this  system  of  records,!  as  appUed  to 
individuals  debarred  4nd  suspended 
under  the  Federal  Acquisition 
Regulation,  48  CFR  part  9,  subpart  9.4, 
must  be  submitted  by  January  8,  '^996. 
The  Deptartment  filed  a  report  on  the 
altered  system  of  reco^  with  the 
Chairman  of  the  House  Committee  on 
Government  Reform  and  Oversight,  the 
Chairman  of  the  Senate  Committee  on 
Governmental  Affairs,. and  the 
Administrator,  Office  bf  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budtet  (OMB)  on 
December  4, 1995.  Thfe  change  will 
become  effective  after  the  30  day  period 
for  OMB  review  which  expires  on 
January  3, 1996,  imless  OMB  gives 
specific  notice  within  jthe  30  days  that 
the  system  is  not  approved  for 
implementation  or  requests  an 
additional  10  days  forOMB  review.  The 
Department  will  publish  any  changes  to 
the  routine  uses  that  result  from  the 
comments. 

FOR  FURTHER  INFORMAlKM  CONTACT: 
Cathy  Girouard,  Grants  and  Contracts 
Service,  Office  of  the  Chief  Financial 
Officer,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SW  (Room 
3636,  GSA  Regional  Office  Building  3, 


7th  &  D  Streets.  SW)  Washington.  DC 
20202-5341.  Telephone:  (202)  708- 
8529.  Individuals  who  use  a 
telecommimication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  On 
November  28, 1988,  the  Department  of 
Education  published  in  the  Federal 
Register  (53  FR  47855)  a  notice  of  a  new 
system  of  records  for  Debarment  and 
Suspension  Proceedings  Under 
Executive  Order  (E.O.)  12549.  That 
notice  was  amended  on  January  22, 
1990,  to  add  an  additional  system 
manager  (55  FR  2131);  and  amended 
again  on  March  7, 1990,  to  expand  its 
scope  to  cover  debarment  and 
suspension  proceedings  under  the  Drug- 
Free  Workplace  Act  (55  FR  8168). 

The  Privacy  Act  of  1974  requires  the 
Department  to  publish  in  the  Federal 
Register  a  notice  of  an  ahered  system  of 
records  (See  5  U.S.C  552a(e)(4)).  This 
notice  of  an  altered  system  of  records 
notifies  the  public  that  the  Department 
is  expanding  the  scop>e  of  the  system  of 
records  to  include  procurement,  as  well 
as  nonprocurement  and  Drug-Free 
Workplace  Act  actions. 

This  notice  also  adds  a  third  official 
authorized  to  maintain  records 
regarding  debarment  and  suspension 
proceedings  against  individuals  and 
makes  other  technical  changes. 

The  Office  of  Inspector  General  (OIG) 
is  now  responsible  for  proposing 
debarments  and  issuing  suspensions  if 
the  action  is  against  a  certified  pubUc 
accountant  (CPA)  or  CPA  firm  that 
audits,  or  is  likely  to  audit,  an 
educational  institution  receiving  funds 
under  a  program  administered  by  the 
Department  of  Education.  As  a  result, 
the  official  in  the  Office  of  Inspector 
General  who  is  responsible  for  issuing 
these  notices  is  now  responsible  for 
maintaining  records  regarding  these 
actions. 

The  Office  of  Postsecondary 
Education  (OPE)  continues  to  be 
responsible  for  initiating  all  debarment 
and  suspension  actions  against 
institutions  of  higher  education, 
lenders,  and  guarantee  agencies  and 
their  principals.  The  OPE  official 
responsible  for  maintaining  records 
regarding  OPE  initiated  actions  (the 
system  manager]  is  changed  from  the 
Assistant  Secretary  for  Postsecondary 
Education  to  the  Director,  Compliance 
and  Enforcement  Division,  Student 
Financial  Assistance  Programs,  Office  of 
Postsecondary  Education. 

The  Grants  and  Contracts  Service 
-continues  to  be  responsible  under  E.O. 


12549  for  initiating  debarment/ 
suspension  actions  against  individuals 
who  are  involved  in  nonprocurement 
transactions  related  to  programs 
administered  by  the  Department  and 
individuals  who  violate  the  Drug-Free 
Workplace  Act.  Grants  and  Contracts 
Service  will  also  be  responsible  for 
maintaining  records  regarding  actions 
under  the  Federal  Acquisition 
Regulation  (FAR),  48  CFR  subpart  9.4— 
Debarment.  Suspension,  and 
Ineligibility. 

Direct  access  to  this  system  of  records 
is  restricted  to  authorized  agency  staff  in 
theperformance  of  their  official  duties. 

Toe  Chief  Financial  Officer  has 
updated  the  routine  uses  for  this  system 
of  records  and  seeks  comments  on  the 
revised  routine  uses.  However,  to  ensure 
clarity  of  purpose  and  as  a  service  to  the 
reader,  this  notice  is  being  published  in 
its  entirety. 

Dated:  December  4, 1995. 
Donald  R.  Wuitz, 
Chief  Financial  Officer. 

The  Chief  Financial  Officer  revises 
the  system  of  records  notice  to  read  as 
follows: 

18-11-0026 

SYSTEM  NAME: 

Debarment  and  Suspension 
Proceedings  imder  Executive  Order 
(E.O.)  12549.  the  Drug-Free  Workplace 
Act.  and  the  Federal  Acquisition 
Regulation 

SECURITY  CtASSIFICATION: 

None. 

SYSTEM  location: 

For  records  regarding  actions  under 
E.0. 12549  against  individuals  who  are 
involved  in  nonprocurement 
transactions  related  to  Department  of 
Education  programs,  actions  under  the 
Drug-Free  Workplace  Act,  and  actions 
under  the  FAR  9.4:  Grants  and  Contracts 
Service,  Office  of  the  Chief  Financial 
Officer,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SW,  (Room 
3636,  GSA  Regional  Office  Building  3. 
7th  &  D  Streets,  SW)  Washington,  DC 
20202-4700. 

For  records  regarding  actions  under 
E.0. 12549  against  an  individual 
certified  pubhc  accotmtant  or  principals 
of  a  CPA  firm:  Planning,  Analysis,  and 
Management  Services,  Office  of 
Inspector  General,  U.S.  E)epartment  of 
Education,  600  Independence  Avenue, 
SW,  (Room  4022,  Switzer  Building.  330 
C  Street,  SW)  Washington,  DC  20202- 
1510. 

For  records  regarding  actions  under 
E.0. 12549  against  principals  of 
institutions  of  higher  education. 
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principals  of  lenders,  or  principals  of 
guarantee  agencies:  Compliance  and 
Enforcement  Division,  Student 
Financial  Assistance  Programs,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW,  (Room 
3916.  GSA  Regional  Office  Building  3, 
7th  &  D  Streete,  SW)  Washington,  DC 
20202-5341. 

CATEQOmES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Principals  undergoing  debarment  or 
suspension  proceedings  and  principals 
that  have  been  debarred  or  suspended. 
Principals  are  officers,  directors, 
owners,  partners,  key  employees,  or 
other  persons  who  have  a  critical 
influence  on  or  substantive  control  over 
a  covered  transaction,  whether  or  not 
employed  by  a  participant.  A 
participant  is  any  person  who  submits 
a  proposal  for.  enters  into,  or  reasonably 
may  be  expected  to  enter  into  a  covered 
transaction.  A  covered  transaction  is 
described  in  the  Department's 

Tlations  at  34  CFR  85.110(a)(1). 
dividuals  receiving  grants  subject  to 
requirements  imder  the  Drug-Free 
Workplace  Act. 

Individual  contractors  undergoing 
debarment  or  suspension  proceedings 
and  contractors  that  have  been  debarred 
or  suspended.  Qmtractors  covered  by 
this  system  of  records  are  individuals 
that  directly  or  indirectly  submit  offers 
lot  or  are  awarded,  or  may  reasonably  be 
expected  to  submit  offers  for  or  be 
awarded,  a  government  contract,  or  who 
conduct  business,  or  may  reasonably  be 
expected  to  conduct  business  with  the 
Department  as  an  agent  or 
representative  of  another  contractor. 

CATEQORKS  OF  RECORDS  M  THE  SYSTEM: 

Contains  documents  including 
written  referrals,  commimications 
between  the  Department  and  the 
respondent,  intra-agency  and  inter- 
agency communications  regarding 
proposed  or  completed  debarments  or 
suspensions,  and  a  record  of  any 
findings  from  debarment  or  suspension 
proceedings  against  individuals  under 
E.0. 12549,  the  Drug-Free  Workplace 
Act.  and  the  FAR  9.4. 

AUTMMTY  FOR  MASfTENANCE  OF  THE  SYSTEM: 

Executive  Order  12549.  Debarment 
and  Suspension;  Sections  5151-5160  of 
the  Drug-Free  Workplace  Act;  and  the 
Federal  Acquisition  Regulation,  48  CFR 
part  9,  subpart  9.4,  Debarment, 
Suspension,  and  IneligibiHty;  Pubhc 
Law  103-355.  sec.  2455. 

PUfVOSEW: 

Information  contained  in  this  system 
of  records  is  used  to  protect  the  Federal 


Government  bom  the  actions  prohibited 
under  the  Department  of  Education  (ED) 
debarment  and  suspension  regulations, 
Drug-Free  Workplace  regulations,  and 
the  FAR;  make  decisions  regarding 
debarments  and  suspensions;  and 
ensure  that  other  Federal  agencies  give 
effect  to  debarment  or  suspension 
decisions  rendered  by  ED. 

ROUTME  USES  OF  RECORDS  MAMTAVCD  M  THE 
SYSTBN^  MCLUDINQ  CATEQ0RE8  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  Department  may  disclose  a  record 
for  the  foUowring  purposes: 
(a)  Litigation  Disclosure. 

(1)  In  the  event  that  one  of  the  parties 
listed  below  is  involved  in  litigation,  or 
has  an  interest  in  Utigation,  ED  may 
disclose  certain  records  to  the  parties 
described  in  paragraphs  (2),  (3),  and  (4) 
of  this  routine  use  under  the  conditions 
specified  in  those  paragraphs: 

(i)  ED,  or  any  component  of  the 
Department;  or 

(ii)  Any  ED  employee  in  his  of  her 
official  capacity;  or 

(iii)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
provide  or  arrange  for  representation  for 
the  employee;  or 

(iv)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the  agency 
has  agreed  to  represent  the  employee;  or 

(v)  The  United  States  where  ED 
determines  that  the  litigation  is  Ukely  to 
affect  the  Department  or  any  of  its 
components. 

(2)  Disclosure  to  the  Department  of 
Justice.  If  ED  determines  that  disclosure 
of  certain  records  to  the  Department  of 
Justice  or  attorneys  engaged  by  the 
Department  of  Justice  is  relevant  and 
necessary  to  litigation  and  is  compatible 
with  the  purpose  for  which  the  records 
were  collected,  ED  may  disclose  those 
records  as  a  routine  use  to  the 
Department  of  Justice. 

(3)  Administrative  Disclosures.  If  ED 
determines  that  disclosiue  of  certain 
records  to  an  adjudicative  body  before 
which  ED  is  authorized  to  appear, 
individual  or  entity  designated  by  ED  or 
otherwise  empowered  to  resolve 
disputes  is  relevant  and  necessary  to  the 
administrative  htigation  and  is 
compatible  with  the  purposes  for  which 
the  records  were  collected,  ED  may 
disclose  those  records  as  a  routine  use 
to  the  adjudicative  body,  individual  or 
entity. 

(4)  Opposing  counsels,  representatives 
and  witnesses.  If  ED  determines  that 
disclosiue  of  certain  records  to  an 
opposing  counsel,  representative  or 
witness  in  an  administrative  proceeding 

'   is  relevant  and  necessary  to  the 
htigation  and  is  compatible  with  the 


purpose  for  which  the  records  were 
collected,  ED  may  disclose  those  records 
as  a  routine  use  to  the  coimsel, 
representative  or  witness. 

lb)  Disclosure  to  the  General  Services 
Administration.  The  Department  makes 
information  contained  in  this  system  of 
records  available  to  the  General  Services 
Administration  for  inclusion  in  the  Lists 
of  Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Proarams. 

(c)  Disclosure  to  the  Public.  The 
Department  provides  information  to 
persons  inquiring  about  individuals 
who  have  been  debarred  or  suspended 
by  ED  as  necessary  to  enforce  debarment 
and  suspension  actions. 

(d)  Enforcement  Disclosure.  In  the 
event  that  information  in  this  system  of 
records  indicates,  either  on  its  face  or  in 
connection  with  other  information,  a 
violation  or  potential  violation  of  any 
applicable  statute,  regulation,  or  order 
of  a  competent  authority,  the  relevant 
records  in  the  system  of  records  may  be 
referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  foreign, 
Federal,  State,  tribal,  or  local,  charged 
with  the  responsibihty  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  executive  order  or  rule, 
regulation,  or  order  issued  pursuant 
thereto. 

(e)  FOL\  Advice  Disclosure.  In  the 
event  the  Department  deems  it  desirable 
or  necessary,  in  determining  whether 
particular  records  are  required  to  be 
disclosed  under  the  Freedom  of 
Information  Act,  disclosure  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

(ff  Contnirt  Disclosure.  If  ED  contracts 
with  an  entity  for  the  purpose  of 
performing  any  function  that  requires 
disclosure  of  records  in  this  system  to 
employees  of  the  contractor,  ED  may 
disclose  the  records  as  a  routine  use  to 
those  employees.  Before  entering  such  a 
contract,  ED  shall  require  the  contractor 
to  maintain  Privacy  Act  safeguards  as 
required  under  5  U.S.C.  552a{m)  with 
respect  to  the  records  in  the  system. 

(g)  Research  Disclosure.  Where  the 
appropriate  official  of  ED  determines 
that  an  individual  or  organization  is 
quaUfied  to  carry  out  specific  research, 
that  official  may  disclose  information 
from  this  system  of  records  to  that 
researcher  solely  for  the  purpose  of 
carrying  out  that  research.  The 
researcher  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

(h)  Congressional  Member  Disclosure. 
ED  may  disclose  information  from  this 
system  of  records  to  a  congressional 
office  from  the  record  of  an  individual 
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in  response  to  an  inqfiry  from  the 
Congressional  office  tiade  at  the  written 
request  of  that  individual;  the  N4ember's 
right  to  the  information  is  no  greater 
than  the  right  of  the  i|idividual  who 
requested  it. 

AND  MACTKCS  fOR  STOIIMQ, 
CCCIMIO,  HCTJMMMQ,  MB 

OF  RKORM 14  THE  svtrai: 


tTORAOe: 

Records  are  kept  intfile  folders  in 
locked  file  cabinets,  j 

rctmevamjty:  I 

The  records  are  indjexed  by  the  names 
of  the  individiials. 


All  physical  access  ito  the  site  where 
this  system  of  record^  is  maintained  is 
controlled  and  monitored  by  security 
personnel  who  check  each  individual 
entering  the  building  for  his  or  her 
employee  badge.  Filei  are  kept  in  locked 
file  cabinets.  Immediate  access  to  these 
records  is  restricted  tp  authorized  staff. 


Pending  disposal,  Debarment  and 
Suspension  records  ate  retained  at  the 
system  location.  The  Department  will 
retain  and  dispose  of  the  records  in 
accordance  with  General  Records 
Schedule  2Z.  item  2,  ivhich  states  that 
the  cut-off  date  for  Debarment  and 
Suspension  records  ii  the  end  of  the 
fiscal  year  in  which  the  case  is  closed. 
The  records  are  destr<>yed  eight  yetus 
after  the  cut-off  date. 

SYSTBfl  MANAQER(S)  AND  jAOOnESS: 

Director,  Grants  an4  Ccmtracts 
Service,  U.S.  Departntent  of  Education, 
600  Independence  AVenue,  SW,  (Room 
3600,  GSA  Regional  Office  Building  3, 
SW),  Washington.  DC  20202-0498. 

AJssistant  InspectorCeneral  for 
Planning.  Analysis,  a|id  Management 
Services,  Office  of  Inspector  General, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  SW,  (Room 
4022,  Switzer  Building,  330  C  Street. 
SW),  Washington,  DC  20202-1510. 

Director,  Compliance  and 
EnfcMcement  Division,  Student 
Financial  Assistance  Programs,  Office  of 
Postaecondary  Education,  U.S. 
DepartmMit  of  Education,  600 
Independence  Avenue,  SW  (Room  3919, 
GSA  Regional  Office  Building  3,  SW), 
Washington.  DC  202^2-0498. 

NOnRCAtXM  PROCBNJR^ 

If  an  individual  wi$hes  to  determine 
whether  a  record  exi^  regarding  him  or 
her  in  this  system  of  tecoids.  the 
individual  must  provide  the  system 
manager  his  or  her  name,  date  of  birth 
and  social  security  namber.  Requests  for 


notification  about  an  individual  record 
must  meet  the  requirements  of  the 
Department  of  Education's  Privacy  Act 
regulations  at  34  CFR  5b.5. 

NECOm  ACCaS  PROCaXJRES: 

ff  an  individual  wishes  to  gain  access 
to  a  record  in  this  system,  he  or  she 
must  contact  the  systdm  manager  and 
provide  information  as  described  in  the 
notification  piocediue.  Requests  for 
access  to  an  individual's  record  must 
meet  the  requirements  of  the 
Department  of  Education's  Privacy  Act 
regulations  at  34  CFR  5b.5.  Consistent 
with  5  U.S.C.  552a(e)(5),  ED  retains  the 
discretion  not  to  disclose  records  to  an 
individual  during  the  course  of  a 
debarment  or  suspension  proceeding 
against  the  individual. 

CONTESniO  RGCORO  PnOCCDURES: 

If  an  individual  wishes  to  change  the 
content  of  a  record  in  the  system  of 
records,  he  or  she  must  contact  the 
system  manager  with  the  information 
described  in  the  notification  procedure, 
identify  the  specific  item(s)  to  be 
changed,  and  provide  a  written 
justification  for  the  change,  including 
any  supporting  documentation. 
Requests  to  amend  a  record  must  meet 
the  requirements  of  the  Department  of 
Education  Privacy  Act  regulations  at  34 
CFR  5b.  7. 

RECOm  SOURCE  CATEOOfOES: 

Department  employees  involved  in 
the  management  of  grants  and  contracts, 
and  other  organizations  or  persons  that 
may  have  relevant  information 
regarding  participants  and  their 
principals. 

SYSTOtt  EXEMPTS)  FROM  CERTAM  PROV8I0NS 
OF  THE  act: 

None. 
[FR  Doc.  95-29856  Filed  12-7  -95;  8:45  am] 


DEPAFITMENT  OF  ENERGY 

Office  of  Energy  fiflciency  and 
Renewable  Energy 

[Caae  No.  F-47q 

Enaigy  Conservation  Program  for 
Consumar  Products:  Decision  and 
Order  Qranting  a  Wahrer  From  the 
Furnace  Test  Procedure  to  Carrier 
Corporation 

AQBICY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTKM:  Decision  and  Order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-079) 


granting  a  Waiver  to  Carrier  Corporation 
(Carrier)  from  the  existing  Department 
of  Energy  (DOE)  test  procedure  for 
furnaces.  The  Department  is  granting 
Carrier's  Petition  for  Waiver  regarding 
blower  time  delay  in  calculation  of 
Annual  Fuel  Utilization  Efficiency 
(AFUE)  for  its  58UXT/330JAV.  58UHV/ 
333BAV,  58UXV/333JAV,  58DXT/ 
331JAV.  and  58DNV/334BAV  lines  of 
induced  draft  furnaces. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Cyrus  H.  Nasswi,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-^31,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586- 
9138. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202) 
586-9507, 
SUPPI.EMENTARY  INFORMATION:  hi 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Carrier  has 
been  granted  a  Waiver  for  its  58UXT/    . 
330IAV,  58UHV/333BAV,  58UXV/ 
333JAV,  58DXT/331JAV,  and  58DNV/ 
334BAV  lines  of  induced  draft  furnaces, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining 
AFUE. 

Issued  in  Washington,  DC,  on  November 
29. 1995. 
CliristiiM  A.  Enrin, 

Assistant  Secretary.  Energy  Efficiency  and 
Benewabh  Energy. 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163.  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12.  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357.  and  the  Energy 
Policy  Act  of  1992  (EPAct),  Public  Law 
102-486. 106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
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test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Diepartment  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  FR  64108,  September  26. 1980. 
Thereafter,  DOE  further  amended  its 
apphance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Carrier  filed  a  "Petition  for  Waiver," 
dated  June  28, 1995.  in  accordance  with 
section  430.27  of  10  CFR  Part  430.  The 
Department  published  in  the  Federal 
Register  on  August  23, 1995,  Carrier's 
petition  and  solicited  comments,  data 
and  information  respecting  the  petition. 
60  FR  43785,  August  23, 1995.  Carrier 
also  filed  an  "Application  for  Interim 
Waiver"  imder  section  430.27(g)  which 
DOE  granted  on  August  14, 1995.  60  FR 
43785,  August  23, 1995. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 


Carrier  Petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
waiver  to  Carrier. 

Assertions  and  Determinations 

Carrier's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  o*f  the  burner  and  the  starting  of 
the  circulating  air  blower.  Carrier 
requests  the  allowance  to  test  using  a 
45-second  blower  time  delay  when 
testing  its  58UXT/330JAV,  58UHV/ 
333BAV,  58UXV/333JAV,  58DXT/ 
331JAV,  and  58DNV/334BAV  linefe  of 
induced  draft  furnaces.  Carrier  states 
that  since  the  45-second  delay  is 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results 
in  an  overall  furnace  AFUE 
improvement  of  approximately  0.6 
percent  point,  the  Petition  should  be 
granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Carrier  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  58UXT/330JAV, 
58UHV/333BAV,  58UXV/333JAV. 
58DXT/331IAV.  and  58DNV/334BAV 
lines  of  induced  draft  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Carrier  furnaces  are 
designed  to  impose  a  45-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  addreiss  this  type  of  control, 
EXDE  agrees  that  a  waiver  should  be 
granted  to  allow  the  45-second  blower 
time  delay  when  testing  the  Carrier 
58UXT/330JAV,  58UHV/333BAV. 
58UXV/333JAV,  58DXT/331JAV,  and 
58DNV/334BAV  lines  of  induced  draft 
furnaces.  Accordingly,  with  regard  to 
testing  the  58UXT/330JAV.  58UHV/ 
333BAV,  58UXV/333IAV,  58DXT/ 
331JAV.  and  58DNV/334BAV  lines  of 
induced  draft  furnaces,  today's  Decision 
and  Order  exempts  Carrier  from  the 
existing  provisions  regarding  blower 
controls  and  allows  testing  with  the  45- 
second  delay. 

It  is,  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
Carrier  Corporation.  (Case  No.  F-079)  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphs  (3),  (4).  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
Part  430,  Subpart  B,  Carrier  Corporation, 
shall  be  permitted  to  test  its  58UXT/  ' 
330IAV.  58UHV/333BAV.  58UXV/ 
333JAV.  58DXT/331JAV.  and  58DNV/ 
334BAV  lines  of  induced  draft  furnaces 
on  the  basis  of  the  test  procedure 


specified  in  10  CFR  Part  430,  with 
modifications  set  forth  below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  s(>ecified  in 
section  9  in  ANSI/ASHRAE  Standard 
103-82  with  the  exception  of  sections 
9.2.2, 9.3.1,  and  9.3.2,  and  the  inclusion 
of  the  following  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
Ueu  of  the  requirement  specified  in 
section  9.3.1  of  ANSiyASHRAE 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
measurements  performed,  turn  on  the 
furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple 
grid  described  above,  at  0.5  and  2.5 
minutes  after  the  main  bumer(s)  comes 
on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t-). 
unless:  (1)  The  fuirnace  employs  a  single 
motor  to  drive  the  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is 
designed  to  operate  using  an  unvarying 
delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower;  or 
(3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t-),  using  a  stopwatch. 
Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column 
of  the  manufacturer's  recommended  on- 
period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above.  Carrier 
Corporation  shall  comply  in  all  respects 
with  the  test  procedures  specified  in 
Appendix  N  of  10  CFR  Part  430.  Subpart 
B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  58UXT/ 
330JAV.  58UHV/333BAV,  58UXV/ 
333JAV.  58DXT/331JAV.  and  58DNV/ 
334BAV  lines  of  induced  draft  furnaces 
manufactured  by  Carrier  Corporation. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
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submitted  by  the  pet|tiont  Thi^  Waiver 
may  be  revoked  or  niodified  at  any  time 
upon  a  determinatioii  that  the  factual 
basis  underlying  the  {petition  is 
incorrect. 

(5)  Effective  Nove^iber  29, 1995,  this 
Waiver  supersedes  tie  Interim  Waiver 
granted  the 

Carrier  Corporatioii  on  August  14, 
1995.  60  FR  43785,  August  23. 1995 
(Case  No.  F-079).     t 

Issued  In  Washingtoa.  DC,  on  November 
29. 1995. 

Qiriatiiie  A.  Enrin 

Assistant  Secretary,  En  >rgy  Efficiency  and 
Renewable  Energy. 

(FR  Doc  95-29715  Filald  12-06-95;  8:45  ami 
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Energy  Coneervatlofi  Program  for 
Coneumer  Products  Decision  and 
Order  Granting  a  Wfhrer  from  tt>e 
Furnace  Test  Proce^re  to  Yorfc 
Intamatlonai  ' 

AQOCV:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  Order. 

— — _.^ — t 

SUMMARY:  Notice  is  ^en  of  the 
Decision  md  Order  (Case  No.  F-078) 
granting  a  Waiver  to  York  hitemational 
(York)  from  the  existing  Department  of 
Energy  (DOE)  test  procedure  for 
furnaces.  The  Departnent  is  granting 
York's  Petition  for  Waiver  regarding 
blower  time  delay  in  calculation  of 
Annual  Fuel  Utilizadon  Efficiency 
(AFUE)  for  its  P2UR  and  PBLU  lines  of 
condensing  furnaces, 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Qiergy  Efficiency 
and  Renewable  En«<gy,  Mail  Station 
EE-431,  Forrestal  puildmg,  1000 
Independence  Avepue,  SW, 
Washington,  DC  2|585.  (202)  586- 
9138 
Eugene  Margolis,  Es^.,  U.S.  Department 
of  Energy.  Office  olf  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Inqependence  Avenue, 
SW.  Washington,  DC  20585.  (202) 
586-9507  I 

8UPPl£MENTARV  INFoltMATION:  hi 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  givep  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  York  has 
been  granted  a  Waiver  for  its  P2UR  and 
PBLU  lines  of  condensing  furnaces, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining 
AFUE. 


Issued  in  Washington,  DC,  on  Novembc^t 
29.1995. 
Ouistine  A.  Enrin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Order;  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy 

In  the  Matter  of:  York  International. 
[Case  No.  F-078J 

Background 

The  Energy  Conswvation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pui-suant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),'PubUc  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  PoHcy  Act  (NECPA), 
Public  Law  95-619, 92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
PoUcy  Act  of  1992  (EPAct),  PubUc  Law 
102-486, 106  Stat.  2776,  which  requires 
DOE  to  presenile  standardized  test 
procedures  to  measiu^  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430.  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  FR  64108,  September  26, 1980. 
Thereafter,  DOE  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Ener^  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procediues.  51  FR  42823, 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  efiect  until  final  test 
procedure  amendments  become 


effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  AppUcation  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  pohcy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
efiecX  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

York  filed  a  "Petition  for  Waiver.'' 
dated  Jime  26. 1995.  in  accordance  vtrith 
section  430.27  of  10  CFR  Part  430.  The 
Department  published  in  the  Federal 
Register  on  August  28.1995.  York's 
petition  and  solicited  comments,  data 
and  information  respecting  the  petition. 
60  FR  44481.  August  28, 1995.  York  also 
filed  an  "Application  for  Interim 
Waiver"  under  section  430.27(g)  which 
DOE  granted  on  August  20. 1995. 60  FR 
44481,  August  28, 1995. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
York  Petition.  The  FTC  did  not  have  any 
objections  to  the  issuance  of  the  waiver 
to  Yoric. 

Assertions  and  Determinations 

York's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1 .5-minute  time  delay  between  the    K) 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  York  requests 
the  allowance  to  test  using  a  30-second 
blower  time  delay  when  testing  its 
P2UR.  and  PBLU  lines  of  condensing 
furnaces.  York  states  that  since  the  30- 
second  delay  is  indicative  of  how  these 
models  actually  operate  and  since  such 
a  delay  results  in  an  overall  furnace 
AFUE  improvement  of  approximately 
1.5  percent  points,  the  Petition  should 
be  granted. 

Under  specific  cirounstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  York  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  P2UR  and  PBLU  Unes 
of  condensing  furnaces. 

Since  the  blower  controls, 
incorporated  on  the  York  furnaces  are 
designed  to  impose  a  30-second  blower 


delay  in  every  instance  of  start  up.  and 
since  the  cunent  provisions  do  not 
specifically  addrms  this  type  of  control. 
DOE  agrees  that  a  waiver  should  be 
granted  to  allow  the  SO-second  blower 
time  delay  when  testing  the  Yoric  P2UR 
and  reLU  lines  of  condensing  furnaces. 
Accordingly,  with  regard  to  testing  the 
P2UR  and  PBLU  lines  of  ccmdensing 
furnaces,  today's  Decision  and  Order 
exempts  York  from  the  existing 
provisions  regarding  blower  controls 
and  allows  testing  with  the  SO-second 
delay. 

H  IS,  thenfore,  ordered  That: 

(1)  The  "Petition  for  Waiver"  filed  by 
Yorii  International.  (Case  No.  F-078)  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
parasrairiis  (3),  (4).  and  (5). 

(2rNotwithstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
Part  430,  Subpart  B.  York  International, 
shall  be  permitted  to  test  its  P2UR  and 
PBLU  lines  of  condensing  furnaces  on 
the  basis  of  the  test  procedure  specified 
in  10  CFR  Part  430.  with  modifications 
set  ftuth  below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measiuements  shall  be  as  spedfied  in 
section  9  in  ANSI/ASHRAE  Standard 
103-82  with  the  exception  of  sections 
9.2.2. 9.3.1,  and  9.3.2,  and  the  inclusion 
of  the  following  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ASHRAE 
Standard  103-82.  After  equilibriimi 
conditions  are  achieved  flowing  the 
cool-down  test  and  the  required 
measiuements  performed,  turn  on  the 
furnace  and  measure  the  flue  gas 
temperature,  usii^  the  thermocouple 
grid  described  above,  at  0.5  and  2.5 
minutes  after  the  main  bumeris)  comes 
on.  After  the  burner  start-up.  delay  the 
blower  start-up  by  1.5  minutes  (t-), 
unless:  (1)  The  furnace  employs  a  single 
motor  to  drive  the  power  burner  and  the 
indoor  air  circulating  Mower,  in  which 
case  the  burner  and  blower  shall  be 
started  together,  or  (2)  the  furnace  is 
designed  to  operate  using  an  unvarying 
delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control 
shcdl  be  permitted  to  start  the  blower  or 
(3)  the  delay  time  mults  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower,  hi  the  lattw  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 


temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t-),  using  a  stopwatch. 
Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column 
of  the  manufacturer's  recommended  on- 
period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above,  York 
International  shall  comply  in  all 
respects  with  the  test  procediues 
specified  in  Appendix  N  of  10  CFR  Part 
430,  Subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
imtil  IX)E  prescribes  final  test 
procedures  appropriate  to  the  P2UR  and 
PBLU  lines  of  condensing  furnaces 
manufactxired  by  York  Intematicnal. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  doaunentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  November  29, 1995,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  the  York  International  on 
August  20, 1995.  60  FR  44481,  August 
28, 1995  (Case  No.  F-078). 

Issued  In  Washington,  DC,  on  November 
29, 1995. 

ChristilM  A.  Enrin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  95-29716  Filed  12-6-95;  8:45  am] 
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[Caae  No.  F-oeiq 

Energy  ConaervatkMi  Program  for 
Consumer  Products:  DecWon  and 
Order  Granting  a  WahMT  From  the 
Furnace  Test  Procedure  to  Trane 
Company 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION;  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-080) 
granting  a  Waiver  to  Trane  Compwny 
(Trane)  from  the  existing  Department  of 
Energy  (DOE)  test  procedure  for 
furnaces.  The  Department  is  granting 
Trane's  Petition  for  Waiver  regarding 
blower  time  delay  in  calculation  of 
Annual  Fuel  Utilization  Efficiency 
(AFUE)  for  its  Models  TUD<VAUD-C, 
TDD-C/ADD-C,  TUD-R/AUD-R,  TDD-R/ 
ADD-R,  TUD-R-V/AUD-R-V,  TDD-R-V/ 
ADD-R-V.  TUY-R-V/AUY-R-V.  and 
"TOY-R-V/ADY-R-V  central  furnaces. 


FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586- 
9138 
Eugene  Margohs.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Cofnsel. 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washii^on,  DC  20585.  (202) 
586-9507 
SUPPLBiENTARY  INFOMIATION:  hi 
accordance  vn\h  10  CFR  430.27(g). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Trane  has 
been  granted  a  Waiver  for  its  Models 
TUD<:/AUD-C.  TDD-C/ADD-C,  TUD-R/ 
AUD-R,  TDD-R/ ADD-R.  TUD-R-V/AUD- 
R-V,  TDD-R- V/ADD-R-V,  TUY-R-V/ 
AUY-R-V.  and  TDY-R-V/ADY-R-V 
central  furnaces,  permitting  the 
company  to  use  an  alternate  test  method 
in  determining  AFUE. 

Issued  in  Washington,  DC.  on  November 
29, 1995. 

ChristiiM  A.  Errln, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewabh  Enagy. 

Decision  and  Order;  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy 

In  the  Matter  of:  Trane  Company. 
[Case  No.  F-0601 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  estabUshed  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Uw  94-163,  89  Stat. 
917.  as  amended  by  the  National  Energy 
Conservation  PoUcy  Act  (NECPA), 
PubUc  Law  95-619,  92  Stat.  3266,  the 
National  Apphance  Energy 
Conservation  Act  of  1987  (NAECA), 
PubUc  Law  100-12,  the  National 
AppUance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
PubUc  Law  100-357,  and  the  Energy 
PoUcy  Act  of  1992  (EPAct),  PubUc  Law 
102-486, 106  Stat.  2776.  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measiu«  of  energy 
consumption  that  wiU  assist  consumers 
in  making  ptirchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
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CFR  430.27  to  create  a  waiver  process. 
45  FR  64108.  Septei^ber  26, 1980. 
Thereafter.  IX)E  funkier  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  tot 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
hiterim  Waiver  from  test  procedure 
requirements  to  manufactiu^rs  that.have 
petitioned  DOE  for  ^  waiver  of  such 
prescribed  test  procedures.  51  FR  42823. 
November  26. 1986. 

The  waiver  proce^  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristi4s  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  t)asic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consiunption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  e&ect  until  final  test 
procedure  amendments  become 
effective,  resolving  ibe  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  expedience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if'it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  Mould  be  desirable  for 
public  policy  reasoiis  to  grant 
immediate  reUef  pefiding  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  fWaiver  remains  in 
effsct  for  a  pmiod  oi  180  days  or  until 
IXX  issues  its  detemination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days^  if  necessary. 

Trane  filed  a  "Petition  for  Waiver," 
dated  August  11, 1S)95,  in  accordance 
with  section  430.27  of  10  CFR  Part  430. 
The  Department  published  in  the 
Federal  Register  on  October  13,1^95, 
Trane's  Petition  and  soUcited       i 
comments,  data  anq  information  / 
respecting  the  Petition.  60  FR  53354, 
October  13, 1995.  lYane  also  filed  an 
"Application  for  Interim  Waivef '  imder 
section  430.27(g),  which  DOE  g^ted 
on  September  28, 1095.  60  FR^3354, 
October  13, 1995.  I 

No  comments  were  received  \ 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Application  fo/ Interim 
Waiver."  The  Depaftment  consulted 
with  The  Federal  Trade  Commission 
(FTC)  concerning  the  Trane  Petition. 
The  FTC  did  not  h^e  any  objections  to 
the  issuance  of  the  Waiver  to  Trane. 


Assertions  and  Determinations  . 

Trane's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  bxuner  and  the  starting  of 
the  circulating  air  blower.  Trane 
requests  the  allowance  to  test  using  a 
45-second  blower  time  delay  when 
testing  its  Models  TUD-C/AUD-C.  TDD- 
C/ADD-C.  TUD-R/AUD-R.  TDD-R/ADD- 
R,  TUD-R-V/AUD-R-V.  TDD-R-V/ADD- 
R-V,  TUY-R-V/AUY-R-V,  and  TDY-R-V/ 
ADY-R-V  central  furnaces.  Trane  states 
that  since  the  45-second  delay  is 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results 
in  an  overall  furnace  AFUE 
improvement  of  approximately  1.0 
percentage  point,  the  Petition  should  be 
granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Trane  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  Models  TUD-C/AUD- 
C.  TDD-C/ADD-C,  TUD-R/AUD-R,  TDD- 
R/ADD-R,  TUD-R-V/AUD-R-V,  TDD-R- 
V/ADD-R-V.  TUY-R-V/AUY-R-V,  and 
TDY-R-V/ ADY-R-V  central  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Trane  furnaces  are 
designed  to  impose  a  4S-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  cxurent  provisions  do  not 
specifically  address  this  type  of  control, 
EXDE  agrees  that  a  waiver  should  be 
granted  to  allow  the  45-8econd  blower 
time  delay  when  testing  the  Trane 
Models  TUD-aAUD-C,  TDD-C/ADD-C, 
TUD-R/AUD-R.  TDD-R/ADD-R,  TUD-R- 
V/AUD-R-V,  TDD-R-V/ADD-R-V,  TUY- 
R-V/AUY-R-V,  and  TDY-R-V/ ADY-R-V 
central  furnaces.  Accordingly,  with 
regard  to  testing  the  Trane  Models  TUD- 
aAUD-C,  TDD-C/ADD-C,  TUD-R/AUD- 
R.  TDD-R/ADD-R,  TUD-R-V/AUD-R-V, 
TDD-R-V/ADD-R-V.  TUY-R-V/AUY-R-V. 
and  TDY-R-V/ ADY-R-V  central 
furnaces,  today's  Decision  and  Order 
exempts  Trane  from  the  existing 
provisions  regarding  blower  controls 
and  allows  testing  with  the  45-second 
delay. 

It  is,  therefore,  ordered  That: 

(1)  The  "Petition  for  Waiver"  filed  by 
Trane  Company.  (Case  No.  F-080)  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphs  (3),  (4),  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
Part  430,  Subpart  B,  Trane  Company, 
shall  be  permitted  to  test  its  Models 
TUD-C/AUD-C.  TDD-C/ADD-C,  TUD-R/ 
AUD-R,  TDD-R/ADD-R,  TUD-R-V/AUD- 
R-V.  TDD-R-V/ADD-R-V,  TUY-R-V/ 


AUY-R-V.  and  TDY-R-V /ADY-R-V 

central  furnaces  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  Part  430. 
with  modifications  set  forth  below:  . 

{[)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph:   ,^  • ',  ••.•~'f 

3.0    Test  ProGBdme.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE  Standard 
103-82  with  the  exception  of  sections 
9.2.2, 9.3.1,  and  9.3.2,  and  the  inclusion 
of  the  following  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
Ueu  of  the  reqiiirement  specified  in 
section  9.3.1  of  ANSI/ASHRAE 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
measurements  performed,  turn  on  the 
furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple 
grid  described  above,  at  0.5  and  2.5 
minutes  after  the  main  bumer(s)  comes 
on.  After  the  biimer  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t-), 
unless:  (1)  the  furnace  employs  a  single 
motor  to  drive  the  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  biuner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is 
designed  to  operate  using  an  unvarying 
delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower:  or 
(3)  the  delay  time  results  in  t^e 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperatiue.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t-),  using  a  stopwatch. 
Record  the  measured  temperatures. 
Diuing  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pipe  within  10.01  inch  of  water  column 
of  the  manufacturer's  recommended  on- 
period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above,  Trane 
Company  shall  comply  in  all  respects 
with  the  test  procedures  specified  in 
Appendix  N  of  10  CFR  Part  430.  Subpart 
B. 

(3)  The  Waiver  shall  remain  in  effect 
bom  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  Models 
TUD-C/AUD-C,  TDD-C/ADD-C,  TUD-R/ 
AUD-R.  TDD-R/ADD-R.  TUD-R-V/AUD- 
R-V.  TDD-R-V/ADD-R-V.  TUY-R-V/ 
AUY-R-V.  and  TDY-R-V/ ADY-R-V 


central  furnaces  manufactured  by  Trane 
Company. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  dociunentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  Petition  is 
incorrect. 

(5)  Effective  November  29. 1995,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  the  Trane  Company  on 
September  28, 1995.  60  FR  53354, 
October  13, 1995  (Case  No.  F-080). 

Issued  In  Washington,  DC,  on  November 
29. 1995. 
Christiiw  A.  Enrin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  95-29717  Filed  12-&-95;  8:45  am) 
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[Caae  No.  F-OBi] 

Energy  Conservation  Program  for 
Consumer  Producta:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  York        \ 
International 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy 

ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-081) 
granting  a  Waiver  to  York  International 
(York)  from  the  existing  Department  of 
Energy  (DOE)  test  procedure  for 
furnaces.  The  Department  is  granting 
York's  Petition  for  Waiver  regarding 
blower  time  delay  in  calculation  of 
Annual  Fuel  Utilization  Efficiency 
(AFUE)  for  its  DlNA,  DAYA,  DlNH, 
and  DAYH  lines  of  induced  draft 
outdoor  package  units. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586- 
9138 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585.  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  ]n 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  E)ecision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  York  has 
been  granted  a  Waiver  for  its  DlNA, 


DAYA,  DlNH,  and  DAYH  lines  of 
induced  draft  outdoor  package  units, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining 
AFUE. 

Issued  in  Washington,  DC,  (»  November 
29, 1995. 

Christine  A  Enrin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Order;  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy 

In  the  Matter  of.  York  International. 
(Case  No.  F-081 ) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619, 92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
AppUance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
PoUcy  Act  of  1992  (EPAct),  Public  Law 
102-486, 106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  meastue  the  energy 
consumption  of  certain  consiuner 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  FR  64108,  September  26. 1980. 
Thereafter,  DOE  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  fit>m  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 


of  its  true  energy  consiunption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
detennines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  ai> 
additional  180  days,  if  necessary. 

York  filed  a  "Petition  for  Waiver," 
dated  August  8, 1995,  in  accordance 
with  section  430.27  of  10  CFR  Part  430. 
The  IDepartment  pubUshed  in  the 
Federal  Register  on  October  13, 1995, 
York's  Petition  and  solicited  comments, 
data  and  information  respecting  the 
Petition.  60  FR  53358,  October  13, 1995. 
York  also  filed  an  "Application  for 
Interim  Waiver"  under  section  430.27(g) 
which  DOE  granted  on  September  28, 
1995.  60  FR  53358,  October  13,  1995. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Application  for  Interim 
Waiver."  The  Department  consulted 
with  The  Federal  Trade  Commission 
(FTC)  concerning  the  York  Petition.  The 
FTC  did  not  have  any  objections  to  the 
issuance  of  the  waiver  to  York. 

Assertions  and  Determinations 

York's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  York  requests 
the  allowance  to  test  using  a  30-second 
blower  time  delay  when  testing  its 
DlNA,  DAYA,  DlNH,  and  DAYH  lines 
of  induced  draft  outdoor  package  units. 
York  states  that  since  the  30-second 
delay  is  indicative  of  how  these  models 
actually  operate  and  since  such  a  delay 
results  in  an  overall  furnace  AFUE 
improvement  of  approximately  0.4 
percent,  the  Petition  should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  York  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
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exceptions  for  its  D1NA.  DAYA.  DlNH, 
and  DAYH  lines  of  induced  draft 
outdoor  package  units. 

Since  the  blower  <)ontiols 
incorporated  on  the  Yoric  furnaces  are 
designed  to  impose  >  30-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  te^  procedure 
provisions  do  not  sjiedfically  address 
this  type  of  control,  DCK  agrees  that  a 
waiver  diould  be  grtnted  to  allow  the 
30-8ecand  blower  time  delay  when 
testing  the  Yorii  DlNA.  DAYA.  DlNH, 
and  DAYH  lines  of  iiduced  draft 
outdoor  package  units.  Accordingly, 
with  ngud  to  testing  the  DlNA.  DAYA, 
DlNH,  and  DAYH  Imes  of  induced  draft 
outdoor  package  units,  today's  Decision 
and  Odw  exempts  York  fraan  the 
existing  test  procedure  provisions 
regarding  blower  cofitrols  and  allows 
testing  with  the  3(>-^econd  delay. 
h  is,  ther^ore.  ori/end  That: 
(1)  The  "Petition  for  Waiver"  filed  by 
Yoric  bitemational.  (Case  No.  F-081)  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphs  (3),  (4).  and  (5). 

(2rNotwithstandlng  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
Part  430,  Subpart  B^  York  bitemational, 
shall  be  permitted  to  test  its  DlNA, 
DAYA.  DlNH.  and  DAYH  lines  of 
induced  draft  outdoor  package  units  on 
the  basis  of  the  testiprocedure  specified 
in  10  CFR  Part  430  j  with  modifications 
set  forth  below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedltre.  Testing  and 
measuranents  shall  be  as  specified  in 
sectiim  9  in  ANSI/ASHRAE  Standard 
103-82  with  the  expepticm  of  sections 
9.2.2.  9.3.1.  and  9.3.2.  and  the  inclusion 
of  the  following  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Fiunaces.  The  foUofwing  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  AMSI/ASHRAE 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
measurements  performed,  turn  on  the 
furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple 
grid  described  above,  at  0.5  and  2.5 
minutes  after  the  liiain  bumer(s)  comes 
on.  After  the  biun^r  start-up.  delay  the 
blower  start-up  by'l.S  minutes  (t-). 
unless:  (1)  The  furnace  employs  a  single 
motor  to  drive  the  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  burner  and  blower  shall  be 
started  together,  of  (2)  the  furnace  is 
designed  to  operate  using  an  unvarying 
delay  time  that  is  ether  than  1.5 


minutes,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower,  or 
(3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperature.  If  the  fian  control  is 
permitted  to  start  the  blower,  measiue 
time  delay,  (t-),  using  a  stopwatch. 
Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column 
of  the  manufacturer's  recommended  on- 
period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above.  Yoric 
International  shall  comply  in  all 
respects  with  the  test  procediires 
spwdfied  in  Appendix  N  of  10  CFR  Part 
430.  Subpart  B. 

(3)  The  Waiver  shall  remain  in  efEsct 
fit>m  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  DlNA, 
DAYA.  DlNH.  and  DAYH  lines  of 
induced  draft  outdoor  package  units 
manufactured  by  Yoric  IntematicmaL 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  Petition  is 
incorrect. 

(5)  Effective  November  29, 1995,  this 
Waiver  supersedes  the  Interim  Waiver 
granted  York  International  on 
September  28, 1995.  60  FR  53358. 
October  13, 1995  (Case  No.  F-081). 

Issued  In  Washington,  DC  on  November 
29. 199S. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc  95-29718  Filed  12-6-95;  8:45  am] 
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Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  QT9»-33-000] 

Tanneeaeo  Qaa  Pipeline  Company; 
Notice  of  Refund  Report 

December  1,1995. 

Take  notice  that  on  November  2. 
1995.  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  refund  report  pursuant 
to  the  Commission's  February  22. 1995. 


order  iss\wd  in  Dodcet  No.  RM5-124- 
000. 

Tennessee  states  that  it  has  refunded 
to  its  customers  the  Gas  Research 
Institute's  (GRI)  refunds  to  Tennessee  of 
the  CRTs  1994  overcoUections  from 
Tennessee.  Tennessee  states  that  it  is 
allocating  the  $71,448.00  refu^ad  from 
cm  aa  a  pro  rata  basis  to  firm 
transportation  custmners  that  received  ■ 
nondiscounted  service  during  1994, 
based  on  each  such  customer's  shsre  of 
GRI  rate  adjustment  payments  to 
Tennessee  during  1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Fedmal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  8. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CaslwU. 

Secretaiy.  ,       >,..„,„. 

{FR  Doc  95-29794  Filed  12-6-^5;  8:45~am) 
ooottnr-oi-M 


podiat  No.  CP9»-«7-O0iq 

Florida  Qaa  Tranamiaaion  Company; 
Notica  of  Raquaat  Under  Blanket 
Authorization 

December  1.1995. 

Take  notice  that  on  November  28. 
1995.  Florida  Gas  Transmission 
Company  (FGT).  1400  Smith  Street. 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP96-87-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  meter 
station  for  the  City  of  Tallahassee 
(Tallahassee)  under  FGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  piusuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  Mrith 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct  and 
operate  a  delivery  point  meter  station  in 
Leon  County,  Florida,  near  mile  post 
431.0  on  FGT's  24-inch  mainline,  to 


accommodate  FGT's  transportation  and 
delivery  of  natural  gas  to  Tallahassee  on 
a  self-implementing  basis  under  FGT's 
blanket  transportation  certificate.  The 
proposed  delivery  capacity  at  this  meter 
station  would  be  60  MMBtu  per  hour 
and  1,000  MMBtu  per  day  at  a  pressure 
of  60  psig.  FGT  states  that  Tallahassee 
would  reimburse  FGT  for  the  total  cost 
of  the  proposed  construction  which  is 
estimated  to  be  $114,000. 

FGT  states  that  the  operation  of  the 
proposed  new  meter  station  would  not 
increase  FGT's  contractual  gas 
deliveries  to  Tallahassee  under  the 
existing  firm  and  intemiptible  gas 
transportation  service  agreements  and 
would  have  no  impact  on  FGT's  peak 
day  or  annual  deliveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not.  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-29795  Filed  12-6-95;  8:45  am] 
BILUNQ  coot  STir-OI-M 


CDoeketNe.  RP9«-si-00(q 

Panhandle  Eaatam  Pipe  Une 
Company;  Notica  of  Propoaad 
Changaa  In  FERC  Qaa  Tariff 

December  1. 1995. 

Take  notice  that  on  November  28. 
1995,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Voliune  No.  1,  the  tariff  sheets 
Usted  on  Appendix  A  to  the  filing,  to 
become  effective  January  1. 1996. 

Panhandle  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.202  of  the 
Commission's  Regulations,  is  to 
implement  Rate  Schedule  GPS  for  Gas 
Parking  Service  on  Panhandle's  system 
pursuant  to  Panhandle's  blanket 
authority  under  Part  284  of  the 
Commission's  Regulations  to 
supplement  existing  services  provided 


under  Panhandle's  Rate  Schedules  FT, 
EFT.  SCr.  IT,  EIT.  lOS.  DOS.  WS.  PS, 
IWS.  FS.  CDS  and  TBS. 

Panhandle  states  that  it  is  proposing 
to  make  this  service  available  to  satisfy 
the  requirements  of  shippers  whose 
circumstances  warrant  the  deferral  for  a 
brief  time  of  the  delivery  of  gas  received 
and  who  desire  to  avoid  imbalance 
penalties.  At  the  present  time 
Panhandle  does  not  offer  a  Parking 
service. 

Panhandle  states  that  it  has  gained 
experience  operating  its  system  under 
Order  No.  636  and  believes  there  is  a 
need  in  the  marketplace  for  this  Parking 
service.  The  proposed  service  under 
Rate  Schedule  GPS  will  facilitate  the 
temporary  needs  of  shippers  serving 
markets  on  Panhandle's  system  and  will 
assist  in  managing  supply  for  producers, 
aggregators  and  pooling  shippers. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  customers 
subject  to  the  tariff  sheets  and  all 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  Pursuant  to  Section 

154.210  of  the  Commission's 
regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary.  ' 

(FR  Doc.  95-29796  Filed  12-6-95;  8:45  am] 
BtLUNQ  coot  <717-01-M 

[Docket  No.  CP9«-70-0001 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

December  1. 1995. 

Take  notice  that  on  November  15, 
1995,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  5400 
Westiieimer  Court.  P.O.  Box  1642. 
Houston.  Texas  77251-1642.  filed  in 
Docket  No.  CP96-70-000  a  request 
pursuant  to  Sections  157.205  and 

157.211  of  the  Commission's 


Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate  a 
delivery  point  to  Sun  Company,  Inc. 
(Sun)  in  Philadelphia  County, 
Pennsylvania,  under  Texas  Eastern's 
blanket  certificate  issued  in  Docket  No. 
CP82-535-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with  ' 
the  Commission  and  open  to  public 
inspection.   ' 

Texas  Eastern  proposes  to  construct 
and  operate  a  delivery  point  to  Sun  in 
order  to  provide  up  to  50.000  dth/d  of 
intemiptible  transportation  service  to 
Sim  at  a  cost  of  $835,390  to  be 
reimbursed  by  Sun. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  95-29797  Filed  12-6-95;  8:45  am] 

aiUlNO  COOC  C717-01-M 


[Docket  No.  RP85-17(MI14] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Filing  of  Refund 
Proposal  and  Request  To  Terminate 
Proceedings 

December  1, 1995. 

Take  notice  that  on  November  21, 
1995,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  filed  a 
report  of  an  agreement  and  refund 
proposal  with  Columbia  Gas 
Transmission  Corporation  (Columbia)  to 
resolve  the  issues  and  disputes  in  RP85- 
170  and  the  related  appeals  pending 
before  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  (Panhandle  Eastern  v  FERC  No. 
94-1727).  Under  the  agreement  Texas 
Eastern  will  refund  to  Columbia  a 
principal  amount  of  $11,948,555.73. 
$1,440,000  in  interest  for  the  period 
prior  to  10/1/94,  and  additional  interest 
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on  the  principal  amount  for  the  period 
10/1/94  to  the  date  6f  the  refund. 

Texas  Eastern  stales  Cohmibia  and 
Texas  Eastern  have  filed  with  the 
United  States  Courtjof  Appeals  to 
withdraw  their  pen^ling  appeals  dted 
above.  It  is  the  intent  of  Texas  Eastern 
(as  agreed  to  by  Columbia)  to  refund  to 
Columbia  the  settlement  amount  within 
10  days  of  the  later  of  (a)  the  date  of  this 
report  and  (b)  the  d«te  the  order  of  the 
United  States  Courtl  of  Appeals  for  the 
District  of  Columbia  Circuit  granting 
Columbia's  and  Te]<as  Eastern's  request 
to  withdraw  their  aDpeals  is  final. 

Texas  Eastern  and  Columbia  request 
that  the  Commission  issue  an  order 
accepting  the  refund  proposal  and 
terminating  the  proceedings  in  Docket 
No.  RP85-170.  conditioned,  as 
necessary,  upon  an  order  of  the  United 
States  Court  of  Appjaals  for  the  District 
of  Coliunbia  grantii^g  the  motions  to 
withdraw  the  appeals  of  the  orders 
issued  in  Docket  Ne.  RP85-170. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^  Re^ilatory  Commission, 
888  First  Street,  NE,.  Washington.  DC, 
20426.  in  accordance  with  §385.211  of 
the  Commission's  Rules  and 
Regulations.  All  suCh  protests  should  be 
filwi  on  or  before  Dbcember  8, 1995. 
Protests  wiU  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Cotunission  and  are 
available  for  public  inspection. 
LoiaD-CMbdl. 
Secrettuy. 

[FR  Doc  95-29798  Fled  12-6-95: 8:45  am] 
MLUNQ  COM  nT-ei-M 


} 
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(Doetot  Na  RP96-«^-000| 

Mississippi  fUvar  Transmission 
Corporation;  Notios  of  Propoasd 
Changss  In  FERC  tariff 


MRT  states  that  the  purpose  of  this, 
filing  is  to  comply  wnth  the 
Commission's  new  regulations  issued  in 
Order  No.  582  which  requires  a  pipeline 
to  provide  an  Index  of  Customers  in 
their  FERC  Gas  Tariff  if  it  is  not  in 
compliance  with  the  electronic 
reporting  requirements  of  Sections 
284.106  and  284.223.  MRT  states  that  it 
is  also  submitting  a  revised  Title  Page 
reflecting  the  addition  of  a  telephone 
and  fax  number,  and  Fifth  Revised 
Sheet  No.  8  correcting  an  erroneous 
footnote  refnence. 

MRT  states  that  copies  of  its  filing 
have  been  mailed  to  all  of  its  affected 
customers  and  the  State  Commissions  of 
Arkansas,  Missouri  and  Illinois. 

Any  person  desiring  to  be  heard  or 
protect  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N£.,  Washington,  DC 
20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211  and  385.214.  Pursuant  to 
§  154.210  of  the  Commission's 
Regulations,  all  such  moticms  and 
protests  should  be  filed  not  later  than  12 
days  after  the  date  of  the  filing  noted 
above.  Protests  wiU  be  considered  by 
the  Commission  in  detennining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  available  for  public 
inspection. 
LoiiD.CaaiMll. 
Secretary. 

[FR  Doc.  95-29799  Filed  12-&-9S:  8:45  am) 
COM  en7-oi-M 


December  1. 1995. 

Take  notice  that  ion  November  28, 
1995.  Mississippi  lUver  Transmission 
Corporation  CMRT)  tendered  for  filing  to 
become  part  of  its  rERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  December  1, 1995: 

Title  Sheet 

First  Revised  Sheet  I^o.  2 
First  Revised  Sheet  No.  8 
First  Revised  Sheet  No.  252 
Original  Sheet  No.  256 
Original  Sheet  No.  2(7 
Original  Sheet  No.  2^8 
Original  Sheet  No.  259 
Original  Sheet  No.  260 


Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Delivery  Point  List. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  Purstiant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  partieeto 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caalwll. 
Secretary. 

(FR  Doc  95-29801  Filed  12-6-95;  8:45  am) 
MUMo  COM  mr^ei-ii 


[Dodcet  Na  QT9e-35-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Filing 

December  1, 1995. 

Take  notice  that  on  November  22, 
1995,  Williston  Basin  Interstate  Pipeline 
Company  (WiUiston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  November  22. 1995: 

Ninth  Revised  Sheet  No.  827 
Eighth  Revised  Sheet  No.  828 
Tenth  Revised  Sheet  No.  829 
Eleventh  Revised  Sheet  No.  830 
Tenth  Revised  Sheet  No.  831 
Twelfth  Revised  Sheet  No.  832 
Thirteenth  Revised  Sheet  No.  833 


[DockSt  No.  CPW-88-0001 

CNQ  Transmission  Corporation;  Notice 
of  Application 

December  1. 1995. 

Take  notice  that  on  November  28. 
1995.  CNG  Transmission  Corporation 
(CNGT).  445  West  Main  Street. 
Clarksburg,  West  Virginia  26301.  filed 
in  Docket  No.  CP96-88-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  partially  abandon  excess 
capacity  established  through  operations 
at  the  Johnsonburg  M&R  Station,  in 
excess  of  3.2  Mmcf/Day.  and  permission 
to  install  flow  control  devices  necessary 
to  ensure  the  desired  level  of  operation 
of  the  facility,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNGT  states  that  the  Johnsonburg 
M&R  Station,  located  in  Elk  County. 
Pennsylvania,  was  initially  constructed 
to  serve  as  a  delivery  point  to  Hanley 
and  Bird,  Inc.  (Hanley).  CNGT's  former 
requirement  sales  service  customer. 
CNGT  states  that  at  this  time,  a  single 
industrial  customer.  Willamette 
Industries.  Inc.  is  served  by  the 
deliveries  through  Hanley 's  facility  at 
this  point. 

CNGT  states  that  since  it  restructured 
services  to  Hanley  through  its  Order  No. 
636  proceeding  in  Docket  No.  RS92-14, 
deUveries  through  the  Johnsonburg 


fodlity  have,  from  time  to  time, 
exceeded  10.0  Mmcf/Day.  CNGT  states 
that,  although  it  is  unable  to  identify  a 
certificated  level  of  operation  for  the 
M&R  Station,  it  has  determined  that  the 
M&R  Station  cannot  sustain  operations 
at  this  level  consistent  with  sound 
engineering  principles.  CNGT  states  that 
it  has  determined  that  reasonable  flow 
rates  through  a  fodlity  of  this  size 
should  accommodate  daily  deliveries  up 
to  3.2  Mmcf.  Theref(»e,  by  this 
application,  CNGT  seeks  authorization 
to  abandon  the  incremental  capacity 
that  may  have  been  estabUshed  by 
recent  operation  at  the  Johnsonburg 
M&R  Station  at  levels  in  excess  of  3.2 
Mmcf/Day. 

In  addition,  CNGT  states  that  upon 
abandonment  of  the  excess  capacity,  as 
requested  herein,  CNGT  will  install  flow 
control  devices  to  restrict  throughput  at 
this  station  to  no  more  than  3.2  Mmcf/ 
Day.  CNGT  states  that  it  does  not 
believe  that  case-specific  authorization 
is  required  for  installation  of  the  flow 
control  devices;  however,  should  the 
Commission  deem  such  authorization 
appropriate,  CNGT  also  hereby  requests 
permission  to  install  the  flow  control 
devices  as  required  to  enstue  the 
desired  level  of  operation  of  the  facility. 

CNGT  states  that  no  long-term  firm 
service  obligations  will  be  affected  by 
the  proposed  abandonment  of 
operations  in  excess  of  3.2  Mmcf/Day 
through  the  Johnsonburg  M&R  Station. 
CNGT  states  that  as  of  November  1. 
1995.  CNGT's  firm  service  obligation  to 
Hanley  at  the  Johnsonburg  M&R  Station 
has  been  reduced  to  a  Maximum  Daily 
Delivery  Obligation  of  2.0  Mmcf. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  22, 1995.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  R^ulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
conddered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  ptusuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  confarred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiiral  Gas 


Act  and  the  Commission's  Rules  of 
Practice  and  Procediue.  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  reqtiired  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed.  Or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  CNGT  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  95-29802  Filed  12-6-95:  8:45  am) 
BIUMQ  CODE  STir-ei-M 


Notice  of  Intent  To  Prepare  an 
Environmental  Assessment,  Conduct 
Site  Visit,  Solicit  Interventions, 
Protests,  and  Written  Scoping 
Comments 

December  1, 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor  license 

(less  than  5MW) 

b.  Project  No.  11060-001 

c.  Date  filed:  December  9, 1993 

d.  Applicant:  J.M.  Miller  Enterprises, 

Inc. 

e.  Name  of  Project:  Sahko  Hydroelectric 

Project 

f.  Location:  In  the  Kastelu  drainage  area 

about  0.5  miles  from  the  confluence 
with  the  Snake  River  in  Twin  Falls 
County,  Idaho,  near  the  town  of 
Filer. 

g.  Filed  Pursuant  to:  Federal  Power  Act, 

16  use  §§  791(a)-825(r) 

h.  Applicant  Contact: 
Donald  W.  Block,  P.E.,  J-U-B 
Engineers.  Inc.,  800  Falls  Ave., 
Twin  Falls.  ID  833301.  (208)  733- 
2414 
Tracy  Ahrens.  J-U-B  Engineers.  Inc.. 
800  Falls  Ave.,  Twin  Falls,  ID 
833301.  (208)  733-2414. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842 

j.  Deadline  fbr  filing  protests,  motions  to 
intervene  and  written  scoping 
comments:  February  12. 1996 

k.  Status  of  Environmental  Analysis: 
The  application  is  not  ready  of 
environmental  analysis  at  this 
time — see  attached  paragraph  D8 


1.  Intent  to  Prepare  and  Environmental 
Assessment  and  Invitation  for 
Written  Scoping  Comments:  The 
Commission  staff  intends  to  prepare 
an  Environmental  Assessment  (EA) 
on  this  hydroelectric  project  in 
accordance  with  the  National 
Environmental  Policy  Act.  In  the 
EA.  we  will  consider  both  site- 
specific  and  cumulative 
environmental  impacts  of  the 
project  and  reasonable  alternatives, 
and  will  include  an  economic, 
financial,  and  engineering  analyses. 
A  draft  EA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  Ail  comments  filed  on  the  draft 
EA  will  be  analyzed  by  the  staff  and 
considered  in  a  final  EA.  The  stafTs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
by  the  Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings:  Staff  will  hold  two 
scoping  meetings.  A  scoping  meeting 
oriented  towards  the  public  will  be  held 
on  Wednesday,  January  10, 1996.  at  7:00 
pm,  at  Filer  High  School,  Highway  30. 
Filer,  Idaho.  A  scoping  meeting  oriented 
towards  the  agencies  will  be  held  on 
Thursday.  January  11. 1996  at  9:00  am. 
at  the  Filer  City  Hall.  Council  Chambers, 
300  Main  Street,  Filer,  ID  83328. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  bodi  meetings  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EA. 

To  help  focus  discussions  at  the 
meetings,  a  scoping  document  outlining 
subject  areas  to  be  addressed  in  the  EA 
will  be  mailed  to  agencies  and 
interested  individuals  on  the 
Commission  maiUng  list.  Copies  of  the 
scoping  document  will  also  be  available 
at  the  scoping  meetings. 

Site  Visit:  A  site  visit  to  the  proposed   ' 
Sahko  Hydroelectric  Project  is  planned 
for  January  10. 1996.  Those  who  vmh  to 
attend  should  plan  to  meet  at  8:00  am 
at  the  J-U-B  Engineers,  Inc.  Twin  Falls 
Office,  800  Falls  Ave..  Twin  Falls.  ID.  If 
you  plan  to  attend,  contact  Mr.  Tracy 
Ahrens  by  January  9, 1996,  at  (208)  733- 
2414  for  directions  or  additional  details. 

Objectives:  At  the  scoping  meetings 
the  staff  will:  (1)  identify  preliminary 
issues  related  to  the  proposed  project; 
(2)  identify  issues  that  are  not  important 
do  not  require  detailed  analysis;  (3) 
identify  reasonable  alternatives  to  be 
addressed  in  the  EA;  (4)  solicit  from  the 
meeting  participants  all  available 
information,  especially  quantified  data, 
on  the  resource  issues;  and  (5) 
encourage  statements  from  experts  and 
the  public  on  issues  that  should  be 
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analyxed  in  the  EA^  including  points  of 
view  in  opposition  to,  or  in  support  of, 
the  staffs  preliminary  views. 

Procedures:  The  Koping  meetings 
will  be  recorded  by  a  court  reporter  and 
all  statemmts  (oral  and  written)  will 
become  a  part  of  the  formal  record  of  the 
Commission's  procbedinss  on  the  Sahko 
Hydroelectric  Projtict.  Individuals 
presenting  statements  at  the  meetings 
will  be  a^ed  to  cleerly  identify 
themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifvinfi  the  issues  to  be 
addressed  in  the  E 

Persons  choosini  not  to  speak  at  the 
meetings,  but  wholiave  views  m  the 
issues  or  infoimati(>n  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary.  Federal  knergy  Regulatory 
Commission,  888  ?irst  Street,  NE, 
Washington,  D.C  i0426.  until  February 
12.1996. 

All  written  correspondence  should 
clearly  show  the  fbllowing  caption  on 
the  first  page:  Sahko  Hydroelectric 
Project,  FERC  No.  11060-000. 

Interveners— those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  doc\unent  on  each 
person  whose  name  appears  on  the 
official  service  list  Further,  if  a  party 
files  comments  or  documents  with  the 
ConunisdcKi  relatihg  to  the  merits  of  an 
issue  that  may  afHct  the  responsibilities 
of  a  particular  resource  agency,  they 
miist  also  serve  a  copy  of  the  document 
on  that  resource  agency.  All  entities 
commenting  on  tl^  scoping  document 
must  file  an  original  and  ei^t  copies  of 
the  comments  with  the  Secretary  of  the 
Commission. 

Any  questions  i^garding  this  notice 
may  be  directed  t(^  Ms.  Deborah  Frazier- 
Stutely,  Environn^tal  Coordinator, 
FERC,  at  (202)  210-2842. 

m.  Description  ef  Project:  The 
proposed  project  would  consist  of:  (1)  a 
12-foot-high,  12-f4ot-wide,  80-foot-long 
earthfill  sediment  collection 
embankment  with  a  crest  at  elevation 
3,397  feet  mean  s4a  level  (msl), 
containing  a  broaicrest  weir,  a  4-foot- 
high,  14-foot-wide  overflow  spillway, 
and  a  bypass  pipel;  (2)  a  500-foot-long 
bypass  ditch  to  be  used  during 
maintenance;  (3)  1 12-foot-hi^,  12-foot- 
wide,  110-fbot-lo*g  earthfill  intake 
unbankment  with  a  crest  at  elevation 


3,394.5  fset  msl.  containing  a  concrete 
overflow  spillway,  an  8-foot-wide  box 
^I)ed  intake  structure,  and  bjrpass 
pipe;  (4)  two  unnamed  springs;  (5)  a  24- 
inch-diameter,  l,950*foot-long  partially 
buried  steel  penstock  with  a  butterfly 
valve;  (6)  a  25-f6ot-wade.  50-foot-l(mg 
masonry  block  poweihouse  containing 
one  pelton  turbine  and  generating  unit 
with  an  installed  capacity  of  500  Kw;  (7) 
a  6-foot-wide,  3-foot-high,  30-foot-long 
rock  rip-rap  tailrace,  discharging  project 
flows  into  the  Snake  River,  (8)  a 
switchyard;  (9)  a  2,000-foot-long,  34.5- 
Kv  transmission  line  tying  into  an  Idaho 
Power  Company  line;  and  (10)  related 
facilities. 

The  proposed  project  would  operate 
run-of-ditch,  where  the  project  will  use 
whatever  flows  enter  the  sedimrait 
impoundment  as  either  irrigation  waste 
flows  or  as  emanating  from  the  two 
unnamed  springs  on  the  applicant's 
property,  and  would  generate  about 
1.178,000  kilowatthours  of  energy 
annually. 

n.  Purpose  of  Project:  Project  poww 
will  be  sold  to  a  local  utility. 

o.  This  notice  also  consists  of  the 
following  standard  {>aragraphs:  A2,  A9. 
B1,D8 

p.  Available  Locations  of 
Applications:  A  copy  of  the  application, 
as  amended  and  supplemented,  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  N£., 
Room  2A,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

A2.  Development  Application— Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  fcH-  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 
A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prosp>ective  applicant,  and  must 
include  an  uneqmvocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  appUcant(s)  named  in  this 
pubUc  notice. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with  ■, 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  imly  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  &e  specified  deadline  date 
for  the  particular  appUcation. 

D8.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditicms,  or  prescriptions. 

When  the  appUcation  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  pubUc  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  titie  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCATION."  or  "COMPETING 
APPUCA'nON;"  (2)  set  forth  in  the 
heading  the  name  of  the  appUcant  and 
the  im>ject  number  of  the  application  to 
v^ch  the  filing  resi>onds;  (3)  furnish 
the  name,  address,  and  telephone 
niunber  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
Regulations  to:  The  Secretary.  Federal- 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
at  the  above  address.  A  copy  of  any 
protest  or  motion  to  intervene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
appUcation. 
LokD-Cuhell, 
Secretary. 
[FR  Doc  9&-29800  Filed  12-«-95: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

FRI.-S341-4I 

Agency  Infonnation  Collection 
Aetiviliee  under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

—  1 — •■-- 

SUMMARY:  In  compUance  with  the 
Paperworic  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  collection  and  its 
expected  cost  and  burden;  where 
appropriate,  it  includes  the  actual  data 
collection  instnunent.  Pursuant  to  new 
requirements  under  the  Paperwork 
Reduction  Act,  a  notice  was  published 
in  the  Federal  Register  on  August  29, 
1995  announcing  the  renewal  of  this 
ICR  and  requesting  comment  on  the 
renewal. 

DATES:  Comments  must  be  submitted  on 
or  before  January  8, 1996. 

FOR  FURTHER  INFORMATION  OR  A  COPY 


Sandy  Farmer  at  EPA,  (202)  260-2740, 
and  refer  to  EPA  ICR  No.  1617.02. 
SUPPLEMENTARY  INFORMATION: 

Title:  Surviving  of  Motor  Vehicle  Air 
Conditioners. 

OMB  Control  No:  2060-0247. 

FPA/CEi?  No:  1617.02. 

This  is  a  request  for  an  extension  of 
a  ciurently  approved  collection.  Within 
the  next  few  months,  EPA  intends  to 
propose  and  finalize  an  amendment  to 
the  regulations  implementing  section 
609.  "niis  amendment  will,  pursuant  to 
a  statutory  mandate,  establish  standards 
for  the  recycling  of  any  refrigerant  in  a 
motor  vehicle  air  conditioner  that 
substitutes  for  a  class  I  or  class  II(ie., 
CFC  or  HCFC)  refrigerant.  This 
amendment  will  not  affect  the  current 
recordkeeping  or  reporting  requirements 
under  section  609. 

Abstract:  In  1992,  EPA  developed 
regulations  under  Section  609  of  the 
Clean  Air  Act  Amendment  of  1990  (Act) 
for  the  recycUng  of  CFC's  in  motor 
vehicle  air  conditioners.  These 
regulations  were  pubUshed  in  57  FR 
31240,  and  are  codified  at  40  CFR 
Subpart  B  (§82.30  et  seq.).  The  reasons 
the  information  is  being  collected,  the 
way  the  information  is  to  be  used,  and 
whether  the  requirements  are 
mandatory,  volimtary,  or  required  to 
obtain  a  benefit,  are  described  below. 
The  ICR  renewal  wiU  not  include  any 


burden  for  third-party  or  pubUc 
disclosures  not  previously  reviewed  and 
approved  by  OMB. 

Technician  training  and  certification. 
According  to  Section  609(b)(4)  of  the 
Act,  automotive  technicians  are 
required  to  be  certified  in  the  proper  use 
of  recycling  equipment  for  servicing 
motor  vehicle  air  conditioners. 
Certification  programs  must  meet  EPA 
standards.  The  Stratospheric  Protection 
Division  requires  that  certification 
programs  send  their  training  and  testing 
materials  to  EPA  for  approval.  The 
information  requested  is  used  by  the 
Stratospheric  Protection  Division  to 
guarantee  a  degree  of  uniformify  in  the 
testing  programs  for  motor  vehicle 
service  technicians  in  addition  to  proper 
and  valid  certification. 

Approved  independent  standarris 
testing  organizations.  In  addition, 
Section  609(b)  (2)(A)  of  the  Act  requires 
independent  laboratory  testing  of 
recycling  equipment  to  be  certified  by 
EPA.  The  Stratospheric  Protection 
Division  requires  independent 
laboratories  to  submit  an  application 
that  proves  their  general  capacify  to 
certify  equipment  to  meet  the  Society  of 
Automotive  Engineers  (SAE)  J  standards 
for  recycled  refrigerant.  The  information 
requested  is  used  by  the  Stratospheric 
Protection  division  to  approve 
independent  laboratories  that  can  assure 
and  industry  accepted  standard  of 
quaUty  in  recycling  and  recovery 
equipment. 

Substantially  identical  equipment. 
Section  609(b)(2)(B)  of  the  Act  allows 
equipment  that  was  purchased  before 
the  proposal  of  the  regulations  to  be 
approved  by  EPA  if  it  is  substantially 
identical  to  equipment  that  has  been 
certified  by  an  EPA  approved 
independent  laboratory.  This  measure  is 
designed  to  incoiporate  or 
"grandfather"  older  equipment  that  has 
not  been  submitted  to  an  independent 
laboratory  for  testing.  The  equipment 
manufactiu^r  or  owners  may  submit  the 
following  to  the  Stratospheric  Protection 
Division:  an  application  and  supporting 
documents  that  includes  process  flow 
sheets,  a  list  of  equipment  components 
and  any  other  information  that  would 
indicate  that  the  equipment  is  capable 
of  recovering  and/or  cleaning  the 
refrigerant  to  standards  set  forth  in  the 
appropriate  appendix  to  the  regulations. 
The  infonnation  provided  allows  EPA  to 
determine  if  the  equipment  is 
substantiaUy  identical  to  certified 
equipment. 

Certification,  reporting  and 
recordkeeping.  To  facilitate  enforcement 
under  Section  609,  EPA  has  developed 
several  recordkeeping  requirements. 
The  information  is  used  by  the 


Stratospheric  Protection  Division  to 
verify  compliance  with  Section  609  of 
the  Act.  First,  an  establishment  that 
owns  recover-only  equipment  must 
maintain  records  of  the  name  and 
address  of  the  facilify  that  is  reclaiming 
its  refrigerant.  Second,  any  person  who 
owns  approved  refrigerant  recovery  or 
recycling  equipment  must  retain  records 
demonstrating  that  all  persons 
authorized  to  operate  the  equipment  are 
currently  certified  technicians.  Last,  any 
person  who  sells  or  distributes 
refrigerant  that  is  in  a  container  of  less 
than  20  pounds  must  verify  that  the 
purchaser  is  a  certified  technician, 
unless  the  purchase  of  small  containers 
is  for  resale  only.  In  that  case,  the  seller 
must  obtain  a  written  statement  from 
the  purchaser  that  the  containers  are  for 
resale  only  and  must  indicate  the 
purchaser's  name  and  business  address. 

In  addition,  section  609(d)(3}-(4)  of 
the  Act  requires  that  by  January  1, 1992, 
all  entities  that  service  motor  vehicle  air 
containers  for  consideration  must  have 
acquired  approved  refrigerant  recycling 
equipment.  The  establishment  must 
have  submitted  to  the  Administrator  on 
a  one-time  basis  a  certificate  that 
provides  the  following  information:  the 
name  of  the  equipment  owner,  the 
address  of  the  service  establishment 
where  the  equipment  will  be  used,  and 
the  make,  model,  year,  and  ^rial 
number  of  the  equipment.  Note  that  this 
reporting  requirement  is  contained  in 
the  statute  itself  and  was  not  developed 
by  EPA. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information, 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
29, 1995. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  .13  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
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information;  and  transmit  or  otherwise 
disclose  the  information. 

Affected  entities^  Entities  affected  by 
this  action  are  newrand  used  motor 
vehicle  dealers,  gasoline  service 
stations,  truck  rental  and  leasing 
facilities  without  drivers,  passenger  car 
rental  facilities,  top,  body,  upholstery 
repair  and  paint  8m>p8,  general 
automotive  repair  (hops,  and 
automotive  repair  ihops  not  elsewhere 
classified.  Clean  Air  Act  Section  60d 
automotive  air^nnditloning  technician 
certification  prograns,  and  approved 
independent  standards  testing 
organizations,  will  also  be  a^cted. 

Estimated  No.  of  Respondents: 
16,039.  I 

Estimated  Total  nnnuai  Burden  on 
Respondents:  8,923  hours. 

Frequency  of  Collection:  Most 
requirements  requ%e  collection  on  a 
one-time  only  b^i 

This  renewal  shows  a  significant 
reduction  in  burden  from  the  original 
information  coileclion  request.  This 
reduction  is  due  p^marily  to  revisicHis 
in  the  estimates  of  the  number  of  service 
facilities  that  mustlcomplete 
certifications  for  tne  equipment  they 
have  purchased.  EPA  estimates  that  over 
250,000  pieces  of  aquipment  have  been 
purchased  in  the  United  States.  As  a 
result,  the  Agency  estimates  that  no 
more  than  10,000  existing  facilities,  plus 
4,000  new  facilities,  will  need  to 
complete  the  certiication  forms  in  any 
3rear.  In  addition,  tfae  reduction  in 
burden  hours  from  the  original  ICR  is 
due  in  part  to  a  revision  in  the  estimate 
of  the  time  it  takesi  fcv  a  service  facility 
manager  to  fill  out!the  certification 
ftmn.  EPA  believes  that  the  original 
estimate  of  one  half-hour  was 
inaccurate.  This  tine  was  halved,  from 
one  half-hour  to  oile  quarter-hour. 
Certain  other  changes  to  the  ICR  have 
been  made  in  order  to  reflect  the  current 
size  of  the  sectors  ifflacted  by  the  ICR. 
For  example,  there  are  now 
approximately  25  Organizations  that 
certify  automotive  service  technicians  to 
work  with  recover^ recycle  equipment. 
This  revised  number  of  organizations  is 
reflected  in  the  co>t  and  burden  hour 
totals. 

Send  comments;  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  astimates,  and  any 
suggested  methods  for  minimizing 
respondent  burde$,  including  through 
the  use  of  automated  collection 
techniques,  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1617.02  and 
OMB  Control  No.  2060-0247  in  any 
correspondraice. 

Ms.  Sandy  Farmeii,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 


Information  Division  (2136).  401  M 
Street.  SW.,  Washington  DC  20460 
and 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Managem«it  and 
Budget,  Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  November  28, 1995. 
JiMeph  Relzer, 

Director,  Information  Division. 
IFR  Doc.  95-29840  Filed  12-6-95;  8:45  am] 
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Request  for  Comments:  Preaward 
Compliance  Review  Report  for  all 
Applicants  Requesting  Federal 
Hnancial  Assistance,  Agency 
Information  Collection  Activities  up  for 
Renewal  (OMB  Control  Number  2090- 
0014) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB). 
Before  submitting  the  ICRs  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  5, 1996. 
ADDRESSES:  Office  of  Qvil  Rights. 
USEPA  Waterside  Mall  (WSM).  401  M 
Street,  SW..  Washington,  DC  20460. 

Interested  parties  may  receive  a  copy 
without  charge  by  writing  to  this 
address  or  by  calling  Mary  St.  Peter  at 
(202)260-4967. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  St.  Peter  phone  (202)  260-4967: 
fax  (202)  260-4580. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  grant  and  loan 
applicants,  generally  state  and  local 
governments,  universities,  etc.,  who 
must  complete  a  simple  form  with  the 
requested  data. 

Title:  Preaward  Compliance  Review 
Report,  EPA  form  4700-4.  OMB  Control 
Number  2090-0014,  expiration  date  1/ 
31/96. 

Abstract:  The  information  request  and 
gathering  is  part  of  the  requirement  of 
40  CFR  Part  7,  "Nondiscrimination  in 
Program  Receiving  Federal  Assistance 


from  the  Environmental  Protection 
Agency",  at  40  CFR  §  7.80.  The 
regulation  implements  statutes  which 
prohibit  discrimination  on  the  bases  of 
race,  color,  national  origin,  sex  and 
handicap.  This  infOTmation  is  also 
required,  in  part,  by  the  Department  of 
Justice  regulations,  28  CFR  42.406  and 
28  CFR  42.407.  The  information  is 
collected  on  a  short  form  from  grant  and 
loan  applicants  as  part  of  the 
application.  The  EPA  Director  of  Qvil 
Rights  manages  the  data  collection 
through  a  regional  component  or 
delegated  state,  both  of  whom  also  carry 
out  tiie  data  analysis  and  make  the 
recommendation  on  the  respondent's 
ability  to  meet  the  requirements  of  the 
regulation,  as  well  as  the  respondent's 
current  compliance  with  the  regulation. 
The  information  and  analysis  is  of 
sufficient  value  for  the  Director  to 
determine  whether  the  applicant  is  in 
compliance  with  the  regulation. 
Analysis  of  the  data  allows  EPA  to 
determine: 

(1)  Whether  there  appeal^  to  be 
discrimination  in  the  provision  of 
program  or  activity  services  between  the 
minority  and  non-minority  population. 
This  allows  EPA  to  determine  whether 
any  action  is  necessary  by  it  before  the 
award  of  the  grant  or  loan. 

(2)  Whether  the  respondent  is 
designing  grant  or  loan  financed 
CadUties  to  be  accessible  to 
handicapped  individuals  or  whether  a 
regulatory  exemption  is  applicable.  This 
allows  EPA  to  determine  whether 
Resign  changes  are  necessary  prior  to 
the  award  of  the  grant  or  loan,  which 
can  save  the  respondent  a  significant 
amount  of  money.  e.g..  ensuring  a 
facility  is  accessible  to  the  handicapped 
is  much  less  costly  if  this  requirement 
is  included  in  the  design  rather  than 
after  construction  has  begim. 

(3)  Whether  the  respondent  receives 
or  has  applied  for  financial  assistance 
from  other  Federal  agencies.  This 
information  allows  EPA  to  canvass  these 
other  agencies  to  avoid  conducting 
duplicate  compliance  audits,  reviews,  or 
complaint  investigations  and  is  a 
reduction  of  burden  on  respondents. 
Responses  to  the  collection  of 
information  are  required  to  obtain  a 
grant  or  loan  and  are  kept  on  file  by  the 
state  distributing  the  funds. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulaticms  are  listed 
in  40  CFR  Part  9  and  40  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 


(I)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propc»ed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  infnmation  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  cm  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  ix  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  form  is  part  of 
the  grant  or  loan  application  package. 
The  information  currently  exists  in  the 
respondent  operation.  This  data 
collected  on  this  form  is  compiled  and 
reported  from  the  applicant's  existing 
information.  The  information  as 
gathered  and  reported  on  the  form 
specifically  am)lies  to  the  grant  or  loan 
application.  "rEe  only  burden 
experienced  by  the  respondent  is  that  of 
completing  the  toem.  c5ur  past 
experience  has  shown  that  it  requires 
one  half-hour  to  complete  the  form,  llie 
form  is  usually  completed  by  the 
applicant's  packager  or  a  cl^  assistant. 
Ilie  average  salary  range  of  the 
combined  or  single  individual  is 
$30,000.00  per  year.  Our  information 
comes  &t>m  direct  experience  in 
carrying  out  the  task.  Therefore  the 
capital  cost  would  be  $0  and  the  labor 
for  V^  hour  would  be  $14.41  per  year. 
At  approximately  4.000  recipients  per 
year,  the  total  cost  would  be  $28,820.00. 
Burden  means  total  time,  effort,  or 
financial  resoiut:e8  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose, 
or  provide  information  to  or  for  a 
Federal  agency,  lliis  estimate  includes 
the  time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  November  13. 1995. 
Dan  Rondaan, 

Director,  Office  of  Civil  tU^tts. 
[FR  Doc  95-29841  Filed  12-6-95;  8:45  am] 


MjjMQ  OOOt 


(FRL-6342-q 

Agency  infonmation  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  8, 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA.  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1633.09. 

SUPPLEMENTARY  INFOfMATION: 

Title:  Acid  Rain  Program  (OMB 
Control  No.  2060-0258;  EPA  ICR  No. 
1633.09).  This  is  a  request  for  extension 
of  a  currently  approved  collection. 

Abstract:  The  Add  Rain  Program  was 
established  under  Title  IV  of  the  1990 
Clean  Air  Act  Amendments.  The 
program  calls  for  major  reductions  of 
the  pollutants  that  cause  add  rain  while 
estdilishing  a  new  approach  to 
environmental  management.  This 
information  collection  is  necessary  to 
implement  the  Acid  Rain  program.  It 
includes  burden  hours  assodated  with 
developing  and  modifying  permits, 
transferring  allowances,  obtaining 
allowances  bom  the  conservation  and 
renewable  energy  reserve  and  small 
diesel  refinery  program,  monitoring 
emissions,  participating  in  the  annual 
auctions,  completing  annual  compUance 
certifications,  partidpating  in  the  Opt-in 
program,  and  complying  with  Nox 
permitting  requirements.  Most  of  this 
information  collection  is  mandatory 
under  40  CFR  Parts  72-78.  Some  parts 
of  it  are  voluntary  or  to  obtain  a  benefit, 
such  as  partidpation  in  the  annual 
auctions  imder  40  CFR  Part  73.  Subpart 
E.  An  agency  may  not  condud  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  ONffl 
control  number.  The  OMB  control 


numbers  for  EPA's  regulations  are  Ustad 
in  40  CFR  Part  9  and  48  CFR  Chapter 
IS.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soUdting  comments  on  this  collection 
of  information  was  published  on  7/13/ 
95  (FRL-5258-2). 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  273  hours  per 
response.  Buirden  means  the  total  time, 
effort,  or  finandal  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  way  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  849. 

Estimated  Number  of  Respondents: 
849. 

Frequency  of  Response:  Varies  by 
task. 

Estimated  Total  Annual  Hour  Burden: 
2.839,120  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $44,660,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  induding  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1633.09  and 
OMB  ConUt)l  No.  2060-0258  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2136),  401  M 
Street  SW.,  Washington,  DC  20460 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  . 
EPA,  725  17th  Stieet  NW,. 
Washington,  DC  20503. 

Dated:  November  22,1995. 
Jowph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc  95-29894  Filed  12-6-95;  B;45  am] 
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Add  Rain  PiogranM  Status  of 
Add  Rain  Program^ 

AQMCr:  EnviramneHtal  Protection 
Agency  (EPA). 
ACTION:  Nodce. 


r:  Tide  IV  of  the  Cieui  Air  Act 
requires  EPA  to  esUbliah  die  Add  Rain 
Prograoi  to  reduce  t)ie  advene 
envirauaMntai  and  |Hiblic  health  effscts 
of  adttic  depositi(»».  Under  titles  IV  and 
V  (tf  the  Act,  sUte  and  local  permitting 
autiborities  develop  land  adndnister  add 
rain  jmigramsas  pa^t  of  their  title  V 
operating  permits  ptograms.  The 
purpose  of  this  notice  is  to  (1)  provide 
a  status  report  on  the  progress  of 
specific  state  and  local  pomitting 
authorities  in  establishing  regulatory 
authority  to  issue  aiid  rain  permits,  (2) 
describe  in  general  terms  the  degree  to 
which  state  and  local  permitting 
authorities  can  cuntaitly  take  pert  in 
add  rain  permit  issuance  given  the 
current  status  of  their  title  V  pro^pams 
and  (3)  to  identify  which  peraiitting 
authorities  should  Receive  Phase  0  add 
rain  permit  applicstions  (due  January  1, 
1996)  from  designated  representatives  of 
afilBCted  sources.  Tl^s  notice  is  for 
informati^ial  purppses  only  and  does 
not  supplant  any  other  Federal  Register 
notices  under  tide  V. 
FOn  FUKTMifl  MFOniUTION  CONTACT. 
Robert  Miller,  U.S.  iEPA,  Add  Rain 
Division  (62040, 4#1  M  St.,  SW. 
Washington,  DC  20460,  (202)  233-9077. 
flUPPUMBfTANY  NNtMtMATION:  On  August 
29, 1995,  the  Add  Rain  Division  issued 
guidance  describing  the  extent  to  which 
permitting  authorities  could  partidpate 
in  the  add  rain  peimit  isstiance  process 
given  the  status  of  their  tide  V 
programs,  including  the  add  rain 
portion.  The  guidance  outlined  criteria 
by  which  add  raini  permitting 
authorities  are  groilped  into  one  of  three 
categories.  *A,'  •fi,'  or  *C.' 

Category  A  penqitting  authorities 
have  EPA-approve^  title  V  programs 
with  add  rain  regidations  that  are 
sufficient  for  issuilig  Phase  D  acid  rain 
permits  covering  sulfur  dioxide.  Such 
permits  must  be  issued  no  later  than 
December  31, 1997. 

Category  B  pemlitting  authorities 
have  not  yet  recei^  final  EPA 
approval  of  their  title  V  programs  and 
add  rain  regulatidis,  and  so  cannot  yet 
issue  add  rain  peifenits.  However,  they 
have  sufficient  regulatory  authority  to 
perform  completeness  reviews  and 
process  Phase  II  acid  rain  permits  up  to 
issuance  of  draft  permits.  Most  category 
B  permitting  autherities  are  expected  to 
receive  final  EPA  approval  of  their  title 


V  programs  and  their  add  rain 
regulations  sometime  in  1996.  If.  as 
antidpated,  their  tiUe  V  programs  and 
add  rain  regulations  are  approved  by 
January  1, 1997,  they  will  be  the 
permitting  authorities  for  issuing  add 
rain  permits  to  sources  within  their 
renMctive  jurisdicticms. 

Category  C  permitting  authorities 
have  ah»  not  yet  recdved  EPA  approval 
of  their  tide  V  programs,  but  have  not 
yet  established  a  suffidwit  degree  of 
regulatory  authcwity,  e.g.,  because  they 
lade  final  title  V  and  add  rain 
regulations  or  because  their  title  V 
programs  have  been  rejected.  Category  C 
permitting  authorities  will  issue  the 
nuse  n  add  ram  permits  if  their  title 

V  programs  and  add  rain  regulations  are 
apprised  by  January  1, 1997.  If  not, 
then  EPA  intends  to  begin  to  take  steps 
to  issue  the  initial  Phase  II  add  rain 
permits. 

The  designated  representatives  of 
affected  sources  within  the  jurisdiction 
of  permitting  authorities  in  categCMies  A 
or  B  should  submit  the  original  Phase  n 
add  rain  permit  application  and  all 
required  copies  to  the  appropriate  state 
or  local  permitting  authority.  The 
application  should  not  be  submitted  to 
EPA.  The  designated  representatives  of 
affected  sources  with  state  or  local 
permitting  authorities  in  category  C 
must  submit  the  original  Phase  II  add 
rain  permit  application  and  1  copy  to 
the  appropriate  EPA  Regional  office  and 
two  copies  to  their  respective  state  or 
local  permitting  authority. 

The  status  ofstate  and  local  add  rain 
programs  is  noted  on  a  dociunent 
updated  weekly  on  EPA's  Technology 
Transfer  Network  (TTN)  and  is  available 
for  downloading  under  the  "Clean  Air 
Art,"  'Tide  IV,"  "PoUcy  and 
Guidance,"  subdiredories,  entiUed 
"ARDGUID.WPF." 

As  of  November  15, 1995,  the  status 
of  state  and  local  permitting  authorities 
with  regard  to  add  rain  is  as  follows: 

Region  1 

Category  A:  None 

Category  B:  Massachusetts,  New 

Hampshire,  Rhode  Island,  Vermont 
Category  C:  Connecticut,  Maine 

Region  2 

Category  A:  None 
Category  B:  New  Jersey 
Category  C:  New  York 

Region  3 

Category  A:  West  Virginia 

Category  B :  Delaware ,  Maryland,       ^'"' ' 

Pennsylvania.  Washington  D.C. 
Category  C:  Virginia 

Region  4 

Category  A:  Florida,  South  Carolina 


Category  B:  Alabama  (induding  the  dty 
of  Huntsville  aixl  Jefferscm  Co.). 
Georgia,  Kentucky  (including 
Jeffisrson  and  Memphis-Shelby 
Cos.).  Mississippi,  North  Carolina 
(induding  Western  North  Carolina), . 
Tennessee  (induding  Chattanooga- 
Hamilttm.  Knox,  and  Nashville- 
Davidson  Cos.) 

Category  C:  None 

AegionS 

Category  A:  Illinois.  Indiana,  Minnesota^ 

Wisconsin 
Category  B:  Michigan,  Ohio 
Category  C:  None 

Region  6 

Categc^  A:  Arkansas,  Louisiana,  New 
Mexico  (including  the  dty  of 
Albuquerque) 

Category  B:  Oklahoma,  Texas 

Category  C:  None 

Region?  ^  ■..,... - 

Category  A:  Iowa,  NDnaska  (induding 
Lincoln-Lancaster  and  Omaha- 
Douglas  Cos.)  • 

Category  B:  Kansas,  Missouri 

Category  C  None 

Region  8 

Category  A:  North  Dakota.  South 

Dakota,  Utah 
Category  B:  Colorado,  Montana, 

Wyoming 
Category  C:  None 

Region  9 

Category  A:  Bay  Area,  Imperial  Co. , 
Monterey  Bay,  North  Coast  (all  in 
California),  Clark  Co.  (in  Nevada) 

Category  B:  Arizona  (including 
Maricopa,  Pima,  and  Pinal  Cos.) 
Mojave  Desert,  San  Diego  Co.,  San 
Luis  Obispo  Co.,  South  Coast. 
Venti^  Co.  (all  in  California). 
Nevada 

Category  C:  None 

Region  10 

Category  A:  Oregon,  Washington 
(including  North>vest.  Olympic, 
Puget  Soimd,  Southwest,  Spokane, 
Benton-PrankUn,  and  Yakima) 

Category  B:  Idaho 
Category  C:  None 

Dated-  November  21. 199S. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
A  tmospheric  Programs,  Office  of  At  and 
Radiation. 

(PR  Doc.  95-29895  Filed  12-6-95;  8:45  am) 
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Guidance  on  Acquisition  of 
Environmentally  Preferable  Products 
and  Sarvices;  Solidtation  of 
ComnMnts;  Extension  of  Comment 
P^rtod  ~  ■>;•»» 

AGENCY:  Environmental  I^Dtedion 

Agency  (EPA). 

ACTION:  Notice;  extension  of  cohunent 

period. 

SUMMARY:  In  the  Federal  Register  of 

September  29, 1995,  EPA  announced  a 
proposed  general  guidance  designed  to 
assist  Executive  agencies  with 
indentification  and  acquisition  of 
environmentally  preferable  produrts. 
The  document  also  solicited  comments 
fit>m  all  interested  parties  on  the 
proposed  guidance.  EPA  has  received 
requests  from  several  organizations  to 
extend  the  comment  period.  Notice  is 
hereby  given  that  the  comment  period 
originally  scheduled  to  close  on 
November  28, 1995,  is  extended  until 
December  28, 1995. 
DATES:  All  written  comments  must  be 
received  on  or  before  December  28, 
1995. 

ADDRESSES:  Written  comments  must  be 
submitted  in  triplicate  and  identified 
widi  docket  number  OPPTS-00149  to: 
OPPT  Dociunent  Control  Officer  (7407), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-G99, 401  M  St.,  SW.. 
Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ndc@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
charaders  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfert  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPTS-00149.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  guidance 
may  be  filed  online  at  many  Federal 
Dei>ository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  V.  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Danielle  Fuligni,  Environmental 
Protedion  Agency,  Office  of  Pollution 
Prevention  and  Toxics  (7409),  401  M 
St.,  SW..  Washington,  DC  20460. 
Telephone  nimiber  202-260-4172,  e- 
mail:  fuligni.danielle@epamail.epa.gov. 
SUPKEMENTARY  information:  a  record 
has  been  established  for  this  document 


imder  docket  number  "OPPTS-00149" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubhc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  boUdays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncic@epaniail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  chararters  and  any  form 
of  encryption. 

The  official  record  for  this  document, 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  oaper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  dirertly  in 
writing.  The  offidal  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  Uiis 
dociunent. 

List  of  Subjects 

Environmental  protertion. 

Dated:  November  20, 1995. 
William  H.  Sudan  m. 
Director,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  95-29833  Filed  12-6-95;  8:45  am) 
BILUNO  CODE  tSaO-SO-F 

[OPPTS-00180;  FRL-4989-7] 

Notica  Of  Availability  of  Pollution 
Prevention  Grants  and  Announcement 
of  Financial  Assistance  Programs 
Eligit>le  for  Review 

AGENCY:  Environmental  Protedion 
Agency  (EPA). 

ACTION:  Notice  of  availability  of 
Pollution  Prevention  Grants. 

SUMMARY:  EPA  is  annoimcing  the 
availability  of  approximately  $5  miUion 
in  fiscal  year  1996  grant/cooperative 
agreement  funds  under  the  Pollution 
Prevention  Incentives  for  States  (PPIS) 
grant  program.  The  purpose  of  this 
program  is  to  support  State,  Tribal,  and 
regional  programs  that  address  the 
reduction  or  elimination  of  pollution 
across  all  environmental  media:  air, 
land,  and  water.  Grants/cooperative 
agreements  will  be  awarded  under  the 


authority  of  the  Pollution  Prevention 
Art  of  1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Your  EPA  Regional  Pollution  Prevention 
Coordinator.  Contart  names  for  each 
Regional  Office  are  listed  under  Unit  IV. 
of  this  document. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Approximately  $40  million  have  been 
awarded  to  over  100  State,  Tribal,  and 
regional  organizations  under  EPA's 
multimedia  pollution  prevention  grant 
program,  since  its  inception  in  1989. 

In  November  1990,  tne  Pollution 
Prevention  Art  of  1990,  (die  Art)  (Pub. 
L.  101-508)  was  enarted,  establishing  as 
national  policy  that  pollution  should  be 
prevented  or  reduced  at  the  source 
whenever  feesible.  Section  6603  of  the 
Act  defines  source  redurtion  (pollution 
prevention)  as  any  prartice  that: 

(1)  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwrise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal. 

(2)  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

In  addition  to  pollution  prevention 
being  source  redurtion.  EPA  further 
defines  pollution  prevention  as  the  use 
of  other  practices,  that  reduce  or 
eliminate  the  creation  of  pollutants 
through:  increased  efficiency  in  the  use 
of  raw  materials,  energy,  water  or  other 
resources,  or  protertion  of  natural 
resources,  or  protertion  of  natural 
resources  by  conservation. 

Sertion  6605  of  the  Act  authorizes 
EPA  to  make  matching  grants  to  States 
to  promote  the  use  of  source  redurtion 
techniques  by  businesses.  In  evaluating 
grant  applications,  the  Art  direrts  EPA 
to  consider  whether  the  proposed  State 
program  will: 

(1)  Make  technical  assistance 
available  to  businesses  seeking 
information  about  source  redurtion 
opportunities,  including  funding  for 
experts  to  provide  on-site  technical 
advice  and  to  assist  in  the  development 
of  source  reduction  plans. 

(2)  Target  assistance  to  businesses  for 
whom  lack  of  information  is  an 
impediment  to  source  redurtion. 

(3)  Provide  training  in  source 
reduction  techniques. 

In  addition  to  this  grant  making 
authority,  the  Art  authorized  EPA  to 
establish  a  national  source  redurtion 
clearinghouse,  expands  EPA's 
authorities  to  collert  data  to  better  track 
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source  reduction  Activities,  and  requires 
EPA  to  report  periodically  to  Congress 
on  progress  in  implementing  the  Act. 

n.  Availability  of  FY  96  Funds 

With  this  publication.  EPA  is 
announcing  the  availability  of 
approximately  $5  tnillion  in  grant/ 
cooperative  agree^ient  funds  for  FY 
1996.  The  Agency  has  delegated  grant 
making  authority  to  the  EPA  Regional 
offices  which  formally  transfers  the 
decisionmaking  a^  awarding  process 
for  the  PPIS  granti  to  the  Regions. 
Regional  offices  have  responsibility  for 
the  soUdtation  of  interest,  screening  of 
proposals,  and  the  actual  selection  of 
awards.  This  eighth  roimd  of  awards 
reflects  a  more  diiject  and  active 
Regional  role  in  determining  FY  96 
awards.  PPIS  grant  guidance  will  be 
developed  separafsly  by  each  Regional 
program  and  will  be  provided  to  all 
appucants  along  with  any  supplemental 
intormation  the  R^ons  may  wish  to 
provide.  Howevei;  in  addition  to 
Regional  Guidelines,  all  appUcants  must 
address  the  national  requirements  listed 
under  Unit  in.3.  of  this  document. 
Interested  appUcaiits  should  contact 
their  Regional  Pollution  Prevention 
Coordinator  for  miore  information. 

m.  Eligibility      | 

In  accordance  vjith  the  Act,  eligible 
applicants  tot  purposes  of  funding 
under  this  grant  pngram  include  the  SO 
States,  the  District  of  Columbia,  the  U.S. 
Virgin  Islands,  the  Commonwealth  of 
Puerto  Rico,  any  territory  or  possession 
of  the  United  States,  any  agency  or 
instrumentality  of  a  State  including 
State  universities  and  all  Federally 
recognized  Indian  tribes.  Fat 
convenience,  the  tenn  "State"  in  this 
notice  refers  to  all  eligible  applicants. 
Local  governments,  private  universities, 
private  non-profit  entities,  private 
businesses,  and  individuals  are  not 
eligible.  These  or|anizatians  excluded 
frcxm  applying  diaactiy  are  mcouraged 
to  work  with  eUgible  applicants  in 
developing  proposals  that  include  them 
as  participants  in  the  projects.  EPA 
strongly  encourages  this  type  of 
cooperative  arrangement. 

1.  The  Catalogue  of  Federal  Domestic 
Assistance.  The  number  assigned  to  the 
PPIS  program  is  86.708  (formerly 
66.900).  Organizations  receiving 
pollution  prevention  grant  hmds  are 
required  to  match  dollar  for  dollar  all 
Federal  funds. 

For  example,  the  Federal  government 
will  provide  half  of  the  total  allowable 
cost  of  the  project,  the  State  half  of  the 
total  allowable  cost  of  the  project.  A 
grant  request  for  ^100,000  would 
support  a  total  allowable  project  cost  of 


$200,000,  with  the  State  also  providing 
$100,000.  State  contributions  may 
include  dollars,  in-kind  goods  anid 
services  and/or  third  party 
contributions. 

2.  Eligible  activities.  In  genoal.  ^e 
purpose  of  the  PPIS  grant  program  is  to 
suppivt  the  establishment  and 
expansion  of  State,  Regional.  Tribal,  at 
local  multimedia  pollution  prevention 

Programs.  EPA  specifically  seeks  to 
uild  State  pollution  prevention 
capabilities  or  to  test,  at  the  State  level, 
innovative  pollution  prevention 
approaches  and  methodologies.  Funds 
awarded  under  the  PPIS  grant  program 
must  be  used  to  support  pollution 
prevention  programs  that  address  the 
transfer  of  potentially  harmful 
pollutants  across  all  environmental 
media:  air,  water,  and  land.  Programs 
should  reflect  comprehensive  and 
coordinated  pollution  prevention 
plaiming  and  implementation  efforts 
State-or-Region-wide  and  where 
appropriate,  seek  to  address  State 
enviroiunental  priority  areas.  States , 
might  focus  on,  for  example: 

a.  Devefoping  measures  to  determine 
progress  in  pollution  prevention. 

b.  Developing  multunedia  pollution 
prevention  activities,  including  but  not 
limited  to:  Providing  direct  technical 
assistance  to  businesses:  collecting  and 
analyzing  data  to  target  outreach  and 
technical  assistance  opportunities: 
conducting  outreach  activities;  and 
identifying  regulatory  and  non- 
regulatory  bakers  and  incentives  to 
pollution  prevention  and  developing 
plans  to  implement  solutions,  where 
possible. 

c.  Institutionalizing  multimedia 
pollution  prevention  as  an 
environmental  management  priority, 
establishing  prevention  goals, 
developing  strategies  to  meet  those 
goals,  and  integrating  the  pollution 
prevention  ethic  within  both 
governmental  and  non-govemnwntaL 
institutions  of  the  State  or  region. 

d.  Initiating  demonstration  projects 
that  test  and  support  innovative 
pollution  prevention  approaches  and 
methodologies. 

3.  Measuring  pollution  prevention 
progress.  Fiscal  year  1996  marks  the  8th 
year  of  funding  for  the  PPIS  grant 
program.  This  cycle  of  awards  also 
emphasizes  EPA's  efforts  to  assist  States 
in  developing  and  implementing 
measurement  systems  to  track  the 
progress  of  the  PPIS  funds  in  promoting 
pollution  prevention.  EPA  believes  that, 
like  a  business.  State  pollution 
prevention  programs  need  to  strive  for 
continuous  improvement.  Although  the 
effectiveness  of  certain  pollution 
prevention  activities  are  inherently 


easier  to  measure  than  others,  the 
measurement  focus  of  this  year's  cycle 
does  not  target  any  specific  pollution 
prevention  activity  as  a  priority.  Rather. 
EPA  believes  that  the  State  pollution 
prevention  programs  are  in  the  best 
position  to  determine  which  approaches 
to  pollution  prevention  are  most  critical 
to  the  State.  EPA  believes  that  in  order 
to  highlight  the  effectiveness  of  the  PPIS 
grant  program,  a  measiuement 
component  is  essential  to  document 
continuous  improvement  Applicants 
must  address  measurement  by  including 
at  least  one  of  the  two  mandatory 
components  listed  below.  Proposals  that 
do  not  address  one  of  these  national 
criteria  in  the  narrative  of  the  grant 
application  will  not  be  considered 
eligible  for  funding.  The  proposal  must: 

A.  Include  a  comprehensive  plan  that 
describes  both  the  types  of  pollution 
prevention  activities  that  the  State 
program  will  pursue  and  a  method  fat 
quantifying  pollution  reductions 
achieved  by  these  activities.  In  addition, 
the  plan  should  include  a  component 
that:  (1)  Measures  the  effiectiveness  of 
the  identified  activities  in  reducing 
pollution.  (2)  Evaluates  the 
measiuement  methodology,  identifying 
areas  of  success  and  problems 
encountered. 

B.  Include  a  pollution  prevention 
measurement  methodology  that 
develops  tools  to  be  adopted  by 
pollution  prevention  assistance 
provider(s)  in  evaluating  their 
program(s).  The  proposal  must  identify 
which  organization(s)/program(s)  the 
measurement  tools  are  being  developed 
for.  The  measurement  methodology 
should  include,  but  need  not  be  limited 
to:  a  method  for  identification  of 
measurement  needs;  an  evaluation  of 
measurement  methodologies  and 
approaches;  a  system  for  matching 
identified  needs  with  measurement 
methodologies  and  approaches;  and  the 
application  of  a  selected  methodology  or 
approach.  Proposals  accepted  for  review 
under  this  program  must  qualify  as 
pollution  prevention  as  defined  by  EPA. 

4.  Progmm  management.  Awards  for 
FY  96  fimds  will  be  managed  through 
the  EPA  Regional  Offices. 

5.  Contact.  Interested  applicants  are 
requested  to  contact  the  appropriate 
EPA  Regional  Pollution  Prevention 
Coordinator  listed  under  Unit  IV.  of  this 
dociunent  to  obtain  specific  instructions 
and  guidance  for  submitting  proposals. 

IV.  Regional  Pollution  Prevention 
Contacts 

Abby  Swaine/Mark  Mahoney  (PAS),  US 
EPA  Region  1,  JFK  Federal  Bldg,  Rm. 
2203,  Boston,  MA  02203,  (617)  565- 
4523/1155  (Cr,  MA,  ME,  NH,  RI,  VT) 


Janet  Sapadin  (2-aPM-PPI).  US  EPA 
Re^on  2. 290  Broadway.  26th  floor. 
New  Yatk.  NY  10007-1866.  (212)  637- 
3584  (NJ,  NY.  PR,  VI) 

Jeff  Buri»  (3ES43).  US  EPA  Region  3, 
841  Chestnut  Bldg..  Philadelphia  PA 
19107.  (215)  597-6327  (DC.  DE.  MD, 
PA.VA.WV) 

Carol  Monell.  US  EPA  Region  4. 345 
Courtland  St.  NE.  Atlanta,  GA  30365, 
(404)  347-3555.  x6894  (AL.  FL.  GA. 
KY.  MS.  NC.  SC  TN) 

Phil  Kaplan  (HRP-SR.  US  EPA  Region  5. 
77  West  Jackson  Blvd..  Chicago.  IL 
60604-3590.  (312)  353-4669  (IL.  IN. 
MI.  MN.  OH.  WI) 

Linda  Thompson  (6EN-XP),  US  EPA 
Region  6. 1445  Ross  Ave..  Suite  1200, 
Dallas,  TX  75202,  (214)  665-6568  (AR, 
LA.  NM.  OK.  TX) 

Steve  Wurtz,  US  EPA  Region  7,  726 
Minnesota  Ave..  Kansas  City,  KS 
66101.  (913)  551-7315  (LV.  KS,  MO, 
NE) 

Linda  Walters  (8PM-SIP0),  US  EPA 
Region  8, 999  18th  St,  Suite  500, 
Denver,  CO  80202-2405,  (303)  312- 
6392  (CO,  MT,  ND,  SD,  UT,  WY) 

Eileen  Sheehan/Bill  Wilson  (H-I-B),  US 
EPA  Region  9,  75  Hawthorne  St.,  San 
Francisco,  CA  94105,  (415)  744-2190/ 
2192  (AZ,  CA,  GU,  HI,  CNMI,  RP,  AS) 

Carolyn  Gangmark,  US  EPA  Region  10, 
1200  Sixth  Ave.,  Seattie,  WA  98101, 
(206)  553-4072  (AK,  ID,  OR.  WA) 
Datad:  November  27, 1995. 

WilliuilL  Sanders  m. 

Director,  Office  of  Pollution  Prevention  and 

Toxics. 

(FR  Doc.  95-29832  Piled  12-6-95;  8:4S  am] 
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Superfund  Program;  ItovlMd  HotM  D« 
Minimis  Contributor  Conwnt  DacrM 
and  AdministrMiv*  Ordar  on  OonMnt 

AOENCV:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  The  Agency  is  publishing 
today  the  revised  "Model  CERCLA 
Section  122(g)(4)  De  Minimis 
Contributor  Consent  Decree"  and  the 
revised  "Model  CERCLA  Section 
122(g)(4)  De  Minimis  Contributor 
Administrative  Order  on  Consent" 
lliese  models,  developed  by  the  Agency 
and  the  U.S.  Department  of  Justice, 
supersede  the  "Interim  Model  CERCLA 
Section  122(g)(4)  De  Minimis  Waste 
Contributor  Consent  Decree  and 
Administrative  Order  on  Consult" 
issued  (m  October  19. 1987,  and 
published  at  52  FR  43.393  (November 
12, 1987).  They  are  designed  as 


guidance  for  Agency  and  Department 
staff  when  negotiating  CERCLA  Section 
122(g)(1)(A)  de  minimis  contributor 
settlements.  The  Agency  is  publishing 
the  models  in  their  entirety,  along  with 
the  September  29, 1995  joint 
memorandum  of  the  EPA  and  the  U.S. 
Department  of  Justice  announcing  their 
issuance,  to  inform  affected  members  of 
the  public  of  their  existence  and 
content. 

FOR  FURTHER  MFORMATION  CONTACT: 
Janice  C  Linett,  Mail  Code  2272,  Office 
of  Enforcement  and  Compliance 
Assurance,  Regional  Enforcement 
Division,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W.. 
Washington.  D.C  20460.  (202)  260- 
7116. 

Dated:  October  26, 1995. 
Susan  Brown, 

Acting  Director,  Office  of  Site  Remediation 

Enforcement 

September  29, 1995. 

MEMORANDUM 

SUBJECT:  Issuance  of  Revised  "Model 
CERCLA  Section  122(g)(4)  De  Minimis 
Contributor  Consent  Decree  and 
Administrative  Order  on  Consent" 
FROM:  Jerry  CUfford,  Director,  Office  of 
Site  Remediation  Enforcement,  U.S. 
Environmental  Protection  Agency, 
Bruce  S.  Gelber,  Acting  Chief. 
Environmental  Enforcement  Section, 
Environment  and  Natiual  Resoiuces 
Division,  U.S.  Department  of  Justice 
TO:  Regional  Counsel,  Regions  I-X, 
Regional  Waste  Management  Division 
Directors,  Regions  I-X,  Financial 
Management  Officers,  Regions  I-X, 
Assistant  Chiefs,  Environmental 
Enforcement  Section 
We  are  pleased  to  issue  the  revised 
"Model  CERCLA  Section  122(g)(4)  De 
Minimis  Qmtributor  Consent  Decree" 
and  the  revised  "Model  CERCLA 
Section  122(g)(4)  De  Minimis 
Contributor  Administrative  Order  on 
Consent"  These  models  supersede  the 
"Interim  Model  CERCLA  Section 
122(g)(4)  De  Minimis  Waste  Contributor 
Consent  Decree  and  Administrative 
Order  on  Consent"  issued  on  October 
19, 1987,  and  published  at  52  Fed.  Reg. 
43,393  (1987).  They  represent  the  latest 
thinking  on  CERCLA  Section 
122(g)(1)(A)  de  minimis  contributor 
settlements  and  are  the  product  of  years 
of  e)q>erience  gained  in  administering 
the  Je  minimis  setUement  provisions  of 
CERCLA.  lliese  revised  models  are 
needed  to  implement  the  early  de 
minimis  expedited  settlement  pilots  that 
are  part  of  the  Superfund 
Administrative  Reforms  initiative  and 
will  provide  valuable  tools  in  fostering 
de  minimis  setdements  in  general. 


These  models  are  to  be  used  as 
guidance  by  EPA  and  DOJ  staff  when 
negotiating  de  minimis  contributor 
settlements.  We  encourage  our  stafiis  to 
adhere  to  them  as  closely  as  possible  so 
as  to  conform  with  current  settlement 
practices  and  procedures.  We  beUeve 
use  of  the  models  will  help  expedite 
negotiation  of  de  minimis  settiements, 
increase  fairness  and  national 
consistency,  and  streamline  review  and 
approval  of  de  minimis  consent  decrees 
and  consent  orders.  When  seeking 
approval  of  any  settlement  based  upon 
one  of  these  models,  staff  should 
identify  any  significant  deviation  from 
the  relevant  model  and  the  basis  for  the 
departure.  For  DOJ  staff,  these  models 
are  available  electronically  on  the 
Section's  work  product  directory, 
EESINDEX,  as  N:  \  NET\  SS5Z\  UDEK 
EESINDEX\CERMODEL\  122G4.CD  or 
122G4.AOC. 

We  would  like  to  thank  all  EPA  and 
DOJ  staff  who  assisted  in  the 
development  of  these  models.  If  you 
have  any  questions  about  the  models, 
please  contact  Janice  Linett  of  the 
Regional  Support  Division  (RSD)  at 
(703)  978-3057  or  Tom  Mariani  of  the 
Environmental  Enforcement  Section 
(EES)  at  (202)  514-4620.  The  EPA 
Regions  may  address  questions  about 
case-specific  matters  to  the  RSD 
attorney  assigned  to  the  case.  DOJ  staff 
should  direct  questions  about  case- 
specific  matters  to  their  senior  attorneys 
or  Assistant  Chief  or  to  Tom  Mariani. 
Joe  Hurley,  or  Mike  Goodstein,  EES'  de 
minimis  settlement  coordinators. 

Attachments 

cc:  Lawrence  E.  Starfield,  Acting 

Associate  General  Counsel,  Solid 

Waste  and  Emergency  Response 

Division 
Stephen  D.  Luftig,  Director,  Office  of 

Emergency  and  Remedial  Response 
Jack  L.  Shipley,  Director,  Financial 

Management  Division 
Letitia  Grishaw,  Chief,  Environmental  - 

Defense  Section 

United  States  Environmental  Protection 
Agency  and  United  States  Department 
of  Justice  Model  Cercia  Section 
122(gH4)  De  Minimis  Contributor 
Consent  Decree  and  Administrative 
Order  on  Consent 

These  models  and  any  internal 
procedures  adopted  for  their 
implementation  and  use  are  intended  as 
guidance  for  employees  of  the  U.S. 
Department  of  Justice  and  U.S. 
Environmental  Protection  Agency.  They 
do  not  constitute  rulemaking  by  the 
Department  or  Agency  and  may  not  be 
relied  upon  to  create  a  right  or  a  benefit, 
substantive  or  procedural,  enforceable  at 
law  or  in  equity,  by  any  person.  The 
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Department  or  Anncy  may  take  action 
at  variance  with  uese  models  or  their 
internal  implemetting  procedm^s. 

Model  Cerda  Sei^ion  122(gX4)  De 
MininusContribiitor  Consent  Decree 

TabkofCoataBt*   i 

L  Background 
D.  Jurisdiction 
m.  PartiM  Bound 

IV.  Statment  of  Pufpoae 

V.  Definitioos 

VI.  Payment 

vn.  Faihue  to  Maka  Payment 

vm.  Certification  of  Settling  Defendant 

DC  Covenant  Not  T#  Sue  By  United  States 

X.  Reaervations  of  Hights  by  United  SUtes 

XI.  Covenant  Not  tq  Sue  by  Settling  Parties 
XIL  Effect  of  Settlement/Contribution 

Protection 
Xni.  Retention  of  Jorisdictioo 

XIV.  Integration/ Appendices 

XV.  Public  Comment 
XVI  Effective  Date 
XVH.  Signatories/Service 

Model  Cercla  Section  122(GM4)  De 
Minimis  Contribftor  Consent  Decree 

In  the  United  States  District  Court  for  the 
Diiitrictafl  I        n  1 

Division '  ( 

United  States  of  America,  Plaintiff,  v. 
(Defendants!  DeflsiMlants. 

(Civil  Acticm  No.    1 

Judge , 


(Note:  If  the  complaint  includes  causes  of 
action  which  are  net  resolved  by  this  consent 
decree  or  names  defendants  who  are  not 
signatories  to  this  Consent  decree,  the  titfe 
should  be  "Partial  Consent  Decree."! 

LBackgrennd 

A.  The  United  States  of  America 
("United  States"),  on  behalf  of  the 
Administrator  of  the  United  States 
Environmoital  ftotection  Agency 
("EPA"),  filed  a  ^omplaint  in  this  matter 
pursuant  to  ((insert  causes  of  action  and 
reUef  sought,  e.g.,  "Sections  106  and 
107  of  the  DHnprehensive 
Environmental  Response. 
Compensation,  apad  LiabiUty  Act  of 
1980.  as  ammddd  ("CERCLA").  42 
U.S.C  $$  9606  and  9607.  seeking 
injunctive  relief  regarding  the  cleanup 
of  the  (insert  site  name]  in  (insert  Qty, 
County,  State]  ("Site"),  and  recovery  of 
costs  incurred  a<id  to  be  incurred  in 
responding  to  the  releese  or  threat  of 
release  of  hazardous  substances  at  or  in 
connection  with  the  Site"]]. 

B.  As  a  result  of  the  release  or 
threatened  release  of  hazardous 
substances.  EPA  has  undertaken        — 
response  actions  at  or  in  connection 
with  the  Site  under  Section  104  of 
CERCLA.  42  U.S.C  9604,  and  will . 


>  Follow  local  vx\m  far  caption  foniut 


undertake  response  actions  in  the 
future.  In  performing  these  response 
actions,  EPA  has  incurred  and  will 
continue  to  incur  response  costs  at  or  in 
connection  with  the  Site. 

(Note:  Insert  brief  description  of  response 
actions  undertaken  at  the  site  to  date  by  EPA 
or  private  parties,  noting  whether  a  removal, 
RI/FS  or  ROD(s)  have  iMen  completed. 
Describe  briefly  any  previous  settlements  for 
performance  of  work  or  recovery  of  costs. 
Note  whether  further  response  action  is 
planned.] 

C.  The  Regional  Administrator  of 

EPA,  Region .  or  his/her 

delegatee,  has  determined  the  following: 

1.  prompt  settlement  with  each 
SettUng  Defendant  is  practicable  and  in 
the  pubUc  interest  within  the  meaning 
of  Section  122(g)(1)  of  CERCLA.  42 
U.S.C.  9622(g)(1); 

2.  the  payment  to  be  made  by  each 
Settling  Defiendant  imder  this  Consult 
Decree  involves  only  a  minor  portion  of 
the  response  costs  at  the  Site  within  the 
meaning  of  Section  122(g)(1)  of 
CERCLA.  42  U.S.C  9622(1^(1).  based 
upon  EPA's  estimate  that  the  total 
response  costs  inctirred  and  to  be 
incurred  at  or  in  connection  with  the 
Site  by  the  EPA  Hazardous  Substance 
Superfimd  and  by  private  parties  is 
(insert  either  "$ "  or  "between 

$ and  $ "];  and 

3.  the  amount  of  hazardous 
substances  contributed  to  the  Site  by 
each  Settling  Defendant  and  the  toxic  or 
other  hazardous  effects  of  the  hazardous 
substances  contributed  to  the  Site  by 
each  Settling  Defendant  are  minimal  in 
comparison  to  other  hazardous 
substances  at  the  Site  within  the 
meaning  of  Section  122(g)(1)(A)  of 
CERCLA.  42  U.S.C.  9622(^(1)(A).  This 
is  because  [[insert  volimie  and  toxicity 
criteria  used  to  qualify  as  a  de  minimis 
party  under  this  consent  decree,  e.g.: 
"the  amount  of  hazardous  substances 
contributed  to  the  Site  by  each  Settting 
Defiendant  does  not  exceed  [insert  either 

" %  of  the  hazardous  substances 

at  the  Site."  or  " potmds/gallons 

of  materials  containing  hazardous 
substances."]  and  the  hazardous 
substances  contributed  by  eech  Settling 
Defendant  to  the  Site  are  not 
significantly  more  toxic  or  of 
significantly  greater  hazardous  effisct 
than  other  hazardous  substances  at  the 
Site."]] 

(Note:  Where  practicable,  an  attachment 
listing  the  volume  and  general  nature  of  the 
hazardous  substances  contributed  to  the  site 
by  each  settling  defendant,  to  the  extent 
available,  may  be  included  as  an  appendix. 
The  total  estimated  volume  of  hazardous 
substances  at  the  site  should  be  noted  on  the 
attachment,  if  one  is  used.] 


D.  The  Settling  Defendants  do  not 
admit  any  liability  to  Plaintiff  arising 
out  of  the  transactions  or  occurrences 
alleged  in  the  complaint. 

E.  The  United  States  and  Settiing 
Defendants  agree  that  settlement 
without  further  litigation  and  without 
the  admission  or  adjudication  of  any 
issue  of  fact  or  law  is  the  most 
appropriate  means  of  resolving  this 
action  with  respect  to  Settling 
Defendants. 

Therefore,  with  the  consent  of  the 
Parties  to  this  Consent  Decree,  it  is 
ord«ed.  adjudged,  and  decreed: 

n.  Juritdiction  t  T  .,  t-. 

1.  This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  pursuant  to 
28  U.S.C  1331  and  1345  and  42  U.S.C 
9613(b),  and  also  has  personal 
jurisdiction  over  Settling  Defendants. 
Settling  Defendants  consent  to  and  shall 
not  challenge  the  terms  of  this  Consent 
Decree  or  tfads  Court's  jvirisdiction  to 
enter  and  enforce  this  Consent  Decree. 

m.  Parties  Bound 

2.  This  Consent  Decree  is  binding 
upon  the  United  States  and  upon 
Settling  Defendants  and  their  [heirs.] 
successors  and  assigns.  Any  change  in 
ownership  or  corporate  or  other  legal 
status  of  a  Settling  Defendant,  including 
but  not  limited  to.  any  transfn*  of  assets 
or  real  or  personal  property  shall  in  no 
way  alter  such  Settling  Defendant's 
responsibilities  imder  this  Consent 
Decree. 

IV.  Statement  of  Pnipoae 

(Note:  As  drafted,  this  Statement  of  Purpose 
assumes  that  all  settling  defendants  are 
making  a  cash  payment,  which  includes  a 
premiimi  amount,  in  exchange  for  a  full-and 
final  settlement  with  the  United  States  for  all 
civil  liability  under  CERCLA  Sections  106 
and  107  with  respect  to  the  site  as  a  whole. 
This  Statement  of  Purpose  will  need  to  be 
amended  if  the  settlement  is  of  narrower 
scope  with  respect  to  some  or  all  settling 
defendants  because,  e.g.,  it  relates  to  only  one 
operable  unit,  or  it  includes  a  reservation  of 
rights  for  cost  overruns.  When  using  this  or 
any  other  Statement  of  Purpose,  be  sure  that 
it  is  consistent  with  the  Covenant  Not  to  Sue, 
the  Reservations  of  Rights,  and  the  definition 
of  "matters  addrwsed"  in  the  Contribution 
Protection  provision.] 

3i  By  entering  into  this  Consent 
Decree,  the  mutual  objectives  of  the 
Parties  are: 

a.  to  reach  a  final  settlement  among 
the  Parties  with  respect  to  the  Site 
pursuant  to  Section  122(g)  of  CERCLA. 
42  U.S.C.  9622(g).  that  allows  Settling 
Defendants  to  make  a  cash  payment, 
including  a  premium,  to  resolve  their 
alleged  civil  liability  imder  Sections  106 
and  107  of  CERCLA.  42  U.S.C.  §$9606 


and  9607.  for  injimctive  reUef  with 
regard  to  the  Site  and  for  response  costs 
incurred  and  to  be  incurred  at  or  in 
connection  with  the  Site,  thereby 
reducing  litigation  relating  to  the  Site; 

b.  to  simplify  any  remaining 
administrative  and  judicial  enforcement 
activities  concerning  the  Site  by 
eliminating  a  [substantial]  number  of 
potentially  responsible  parties  from 
further  involvement  at  the  Site;  and 

c.  to  obtain  settlement  with  Settling 
Defendants  for  their  fair  share  of 
response  costs  inciuxed  and  to  be 
incurred  at  or  in  connection  with  the 
Site  by  the  EPA  Hazardous  Substance 
Superfimd.  and  by  private  parties,  to 
provide  for  full  and  complete 
contribution  protection  for  Settling 
Defendants  with  regard  to  the  Site 
pursuant  to  Sections  113(f)(2)  and 
122(g)(5)  of  CERCLA.  42  U.S.C. 
9613(f)(2)  and  9622(g)(5). 

V.  Definitions 

4.  Unless  otherwise  expressly 
provided  herein,  terms  used  in  this 
Consent  Decree  that  are  defined  in 
CERCLA  or  in  regulations  promulgated 
under  CERCLA  shall  have  the  meaning 
assigned  to  them  in  the  statute  or 
regulations.  Whenever  the  terms  listed 
below  are  used  in  this  Consent  Decree, 
the  following  definitions  shall  apply: 

a.  "CERCLA"  shall  mean  the 
Comprehensive  Envirormiental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended.  42  U.S.C. 
9601.etseq. 

b.  "Consent  Decree"  or  "Decree"  shall 
mean  this  Consent  Decree  and  all 
appendices  attached  hereto.  In  the  event 
of  conflict  between  this  Consent  Decree 
and  any  appendix,  the  Consent  Decree 
shall  control. 

c.  "Day"  shall  mean  a  calendar  day. 
In  computing  any  period  of  time  under 
this  Consent  Deaee.  where  the  last  day 
would  fall  on  a  Saturday,  Sunday,  or 
federal  holiday,  the  period  shall  run 
until  the  close  of  business  of  the  next 
working  day. 

d.  "EPA"  shall  mean  the  United 
States  Environmental  Protection  Agency 
and  any  successor  departments, 
agencies  or  instnunentalities. 

e.  "EPA  Hazardous  Substance 
Superfund"  shall  mean  the  Hazardous 
Substance  Superfund  established  by  the 
Internal  Revenue  Code,  26  U.S.C.  9507. 

f  "Interest"  shall  mean  interest  at  the 
current  rate  specified  for  interest  on 
investments  of  the  EPA  Hazardous 
Substance  Superfund  established  by  26 
U.S.C.  9507,  compounded  annually  on 


October  1  of  eech  year,  in  accordance 
with  42  U.S.C.  9607(a).2 

g.  "Paragraph"  shall  mean  a  portion  of 
this  Consent  Decree  identified  by  an 
arable  numeral  or  an  upper  or  lower 
case  letter. 

h.  "Parties"  shall  mean  the  United 
States  and  the  Settling  Defendants. 

i.  "Response  costs"  shall  mean  all 
costs  of  "response"  as  that  term  is 
defined  by  Section  101(25)  of  CERCLA, 
42  U.S.C.  9601(25). 

j.  "Section"  shall  mean  a  portion  of 
this  Consent  Decree  identified  by  a 
roman  numeral. 

k.  "Settling  Defendants"  shall  mean 
those  persons,  corporations  or  other 
entities  listed  in  Appendix  A. 

1.  "Site"  shall  mean  the 

Superfund  Site,  encompassing 

approximately acres,  located  at 

(insert  address  or  description  of 
location]  in  [insert  Qty,  County,  State] 
and  [insert  either  "depicted  more 
clearly  on  the  map  attached  as 
Appendix  B"  or  "designated  by  the 
following  property  description: 
."] 


m.  "United  States"  shall  mean  the 
United  States  of  America,  including  its 
departments,  agencies  and 
instrumentaUties. 

VI.  Payment 

5.  Within  30  days  of  entry  of  this 
Consent  Decree,  each  Settiing  Defendant 
shall  pay  to  the  EPA  Hazardous 
Substance  Sup>erfund  [insert  either  "the 
amount  set  forth  below"  or  "the  amount 
set  forth  in  Appendix  C  to  this  Consent 
Decree"]. 

6.  Each  Settling  Defendant's  payment 
includes  an  amount  for:  (a)  Past 
response  costs  incurred  at  or  in 
connection  with  the  Site;  (b)  projected 
future  response  costs  to  be  incurred  at 
or  in  connection  vrith  the  Site;  and 
[insert,  if  a  premium  is  included  in  the 
settlement,  "(c)  a  premium  to  cover  the 
risks  and  uncertainties  associated  with 
this  settlement,  including  but  not 
limited  to,  the  risk  that  total  response 
costs  incurred  or  to  be  incurred  at  or  in 
connection  with  the  Site  by  the  EPA 
Hazardous  Substance  Superfund,  or  by 
any  private  party,  will  exceed  the 
estimated  total  response  costs  upon 
which  Settling  Defendants'  payments 
are  based."] 

(Note:  If  some  settling  defendants  are  paying 
a  premium  and  some  are  not,  Paragraph  6 
will  need  to  be  redrafted  to  indicate  that 


'The  Superfund  currently  is  invested  in  52-week 
MK  bills.  The  interest  rate  for  these  MK  bills 
changes  on  October  1  of  each  year.  To  obtain  the 
current  rate,  contact  Vince  Velez.  Ofllce  of 
Administration  and  Resource  Management, 
Financial  Management  Division.  Superfund 
Accounting  Branch,  at  (202)  260-6465. 


there  are  both  premium  and  non-premium 
settling  defendants.] 

7.  Each  payment  shall  be  made  by 
certified  or  cashier's  check  made 
payable  to  "EPA  Hazardous  Substance 
Superfimd."  Each  check  shall  reference 
the  name  and  address  of  the  party 
making  payment,  the  Site  name,  the 
EPA  Region  and  Site  Spill  ID  Number 

[insert  4-digit  number,  first  2 

numbers  represent  the  Region  (01-10). 
second  2  numbers  represent  the 
Region's  Site/Spill  Identification 
number],  and  CKDJ  Case  Number 

and  shall  be  sent  to:  EPA 

Superfund. 

(Insert  Regional  Superfund  lockbox 
number  and  address] 

8.  At  the  time  of  payment,  each 
Settling  Defendant  shall  send  notice  that 
such  payment  has  been  made  to:  Chief. 
Environmental  Enforcement  Section. 
United  States  Department  of  Justice.  DJ 

No. .  P.O.  Box  7611. 

Washington.  aC.  20044-7611. 

[Insert  name  and  address  of  Regional 
Financial  Management  Officer  and  any 
other  receiving  officials  at  EPA  or  DOJ] 

(Note  on  Requiring  one  Collective  Payment: 

If  the  settlement  involves  a  large  number  of 
settling  defendants,  it  may  be  appropriate  to 
include  alternative  instructions  under  which 
the  settling  defendants  are  to  establish  a 
short-term  trust  or  escrow  account  to  receive 
their  individual  payments  and  to  make  one 
collective  payment  to  the  Superfund  at  the 
address  noted  in  Paragraph  7.  In  such  event, 
the  cost  of  the  trust  or  escrow  account  may 
be  funded  from  interest  earned  by  the 
account  or  through  other  appropriate  means.] 
(Note  on  use  of  Special  Account  payments: 
Payments  made  under  Paragraph  7  may  be 
placed  in  the  Hazardous  Substance 
Superfund  to  ofiset  the  United  States'  past 
resfwnse  costs  at  the  site,  or  may  be  placed 
in  a  site-specific  special  account  within  the 
Hazardous  Substance  Superfund  (more 
accurately  referred  to  as  a  "reimbursable 
account")  to  be  retained  and  used  for  future 
response  action  at  the  site.  If  the  negotiating 
team  believes  that  a  site-specific  special 
account  is  appropriate,  the  consent  decree 
should  include  clear  instructions  indicating 
which  portion  of  the  payment  is  to  be  placed 
in  the  Hazardous  Substance  Sup>erfund  to 
defray  the  United  States'  past  costs  and 
which  portion  of  the  payment  is  to  be 
retained  in  a  special  account  for  future 
response  action  at  the  site.  The  instructions 
must  include  that  any  funds  remaining  in  the 
special  account  after  completion  of  the 
response  action  will  be  transferred  to  the 
Hazardous  Substance  Superfund.  Sample 
instructions  to  be  included  at  the  end  of 
Paragraph  7  are  as  follows  (the  address  for 
payment  stated  in  Paragraph  7  is  correct  for 
both  Trust  Fund  and  special  account 
payments  and  should  not  be  amended): 
"Of  the  total  amount  to  be  paid  pursuant 

to  this  Consent  Decree,  ['$ '  or 

' %'J  shall  be  deposited  in  the  EPA 

Hazardous  Substance  Superfund  as 
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reimbunement  for  iBtponie  owts  iscuired  at 
at  in  conoflctioa  w^  the  Site  as  of  (insert 
date]  by  the  EPA  H«anloui  Substance 

Superfund.  and  1'$.^ '  or ' %' 

or  'the  remainder')  ihall  be  deposited  in  the 
ilneart  Site  Name)  apedal  Account  within 
the  BPA  HaardouslSubstance  Superfiind  to 
be  retained  and  used  to  conduct  or  finance 
-the  response  actioaiat  or  in  connection  with 
the  Site.  Any  belan^  remaining  in  the  (Insert 
Site  Name)  ^Ntdal  Account  shall  be 
transfsned  by  EPA  to  the  EPA  Hazardous 
Substance  Superfiind.")] 

Vn.  Faihm  To  Make  Payment 

9.  If  any  Settliits  Defendant  foils  to 
make  full  pajrmett  witliin  the  time 
required  by  Paragraph  5,  that  Settling 
Defendant  shall  pay  Interest  on  the 
unpaid  balance,  bi  addition,  if  any 
Settling  Defendant  foils  to  make  full 
payment  as  requi^  by  Paragraph  5,  the 
United  States  may,  in  addition  to  any 
other  available  ronedies  or  sanctions, 
bring  an  action  against  that  Settling 
Defendant  seekii^  in|unctive  relief  to 
compel  payment  )and)or  sedfdng  dvi) 
pendties  under  Section  122(1)  of 
CERCLA,  42  U.S.C.  9622(1),  for  foilure  to 
make  timely  payment. 

Vm.  Gertificatioli  of  Settling  Defendant 

10.  By  signing  this  Consent  Decree, 
each  Settling  Delendant  certifies, 
individually,  thai,  to  the  best  of  its 
knowledge  and  belief,  it  has: 

a.  conducted  ai  thorough, 
comprehensive,  good  foith  search  for 
documents,  and  has  fully  and  accurately 
disclosed  to  EPA.  all  information 
currently  in  its  possession,  or  in  the 
possession  of  its  officers,  directors, 
employees,  contfactors  or  agents,  which 
relates  in  any  w^  to  the  ownership, 
operation,  or  control  of  the  Site,  or  to 
the  ownership,  possession,  generation, 
treatment,  transportation,  storage  or 
disposal  of  a  haaardous  substance, 
pollutant,  or  conttaminant  at  or  in 
connection  with  the  Site; 

b.  not  altered,  mutilated,  discarded, 
destroyed  or  otherwise  disposed  of  any 
records,  docummts,  or  other 
information  relating  to  its  potential 
liabiUty  regardi])g  the  Site  after 
notification  of  potential  liability  or  the 
filing  of  a  smt  against  it  regarding  the 
Site;  and 

c  fully  complied  with  any  and  all 
EPA  requests  for  information  regarding 
the  Site  pursuant  to  Sections  104(e)  and 
122(e)  of  CERa4A,  42  U.S.C.  9604(e) 
and  9622(e)  [inabrt,  if  applicable,  "and 
Section  3007  of  the  Resource 
Conservation  and  Recovery  Act.  42 
U.S.C.  6927"). 

K.  Covenant  Nf  t  To  Sue  by  United 
Sutes 

11.  In  consideration  of  the  payments 
that  will  be  maae  by  Settling  Defendants 


under  the  terms  of  this  Consent  Decree, 
and  except  as  specifically  provided  m 
Section  X  (Reservations  of  Rights  by 
United  States),  the  United  States  '  -"  '  *» 
covenants  not  to  sue  or  take 
administrative  action  against  any  of  the 
Settling  Defendants  pursuant  to 
Sections  106  or  107  of  CERCLA,  42 
U.S.C  9606  or  9607,  [and  Section  7003 
of  the  Resoint»  Conservation  and 
Recovery  Act,  42  U.S.C.  6973,1  *  relating 
to  the  Site.  With  respect  to  present  and 
future  liability,  this  covenant  not  to  sue 
shall  take  effect  for  each  Settling 
Defendant  upon  receipt  of  that  Settling 
Defendant's  payment  as  required  by 
Section  VI  of  this  Consent  Decree.  With 
respect  to  each  Settling  Defendant, 
incfividually,  this  covenant  not  to  sue  is 
conditioned  upon:  (a)  The  satisfactory 
performance  by  Settling  Defendant  of  all 
obUgations  under  this  Consent  Decree; 
and  (b)  the  veracity  of  the  information 
provided  to  EPA  by  Settling  Defendant 
relating  to  Settling  Defendant's 
involvement  with  the  Site.  This 
covenant  not  to  sue  extends  only  to 
Settling  Defendants  and  does  not  extend 
to  any  other  person. 

X.  Reservations  of  Rights  by  United 
Sutes 

12.  The  covenant  not  to  sue  by  the 
United  States  set  forth  in  Paragraph  11 
does  not  pertain  to  any  matters  other 
than  those  expressly  specified  in 
Paragraph  11.  The  United  States 
reserves,  and  this  Consent  Decree  is . 
without  prejudice  to,  all  rights  against 
Settling  Defendants  with  respect  to  all 
other  matters  including,  but  not  limited 
to,  the  following: 

a.  LiabiUty  for  failure  to  meet  a 
requirement  of  this  Consent  Decree; 

b.  Criminal  liability; 

c.  Liability  for  damages  for  injury  to. 
destruction  of,  or  loss  of  natural 
resources,  and  for  the  costs  of  any 
natural  resource  damage  assessments;' 
or 


d.  lialality  arising  from  the  future 
arrangement  for  disposal  or  treatment  of 
a  hazardous  substance,  pollutant  or 
contaminant  at  the  Site  after  the  date  of 
lodging  of  this  Consent  Decree. 

13.  Notwithstanding  any  other 
provision  in  this  Consent  Decree,  the 
United  States  reserves,  and  this  Consent 
Decree  is  without  prejudice  to.  the  right 
to  institute  proceedings  against  any 
individual  Settling  Defendant  in  this 
action  or  in  a  new  action  or  to  issue  an 
administrative  order  to  any  individual 
Settling  Defendant  seeking  to  compel 
that  Settling  Defendant  to  perform 
response  actions  relating  to  the  Site, 
and/or  to  reimbiirse  the  United  States 
for  additional  costs  of  response,  if: 

a.  information  is  discovered  which 
indicates  that  such  Settling  Defendant 
contributed  hazardous  substances  to  the 
Site  in  such  greater  amount  or  of  such 
greater  toxic  or  othw  hazardous  effects 
that  sudi  Settling  Defendant  no  longer 
qualifies  as  a  de  minimis  party  at  the 
Site  because  [insert  volume  and  toxicity 
criteria  from  Section  I,  Paragraph  C(3), 
e.g.,  "Settling  Defendant  contributed 

greater  than %  of  the  hazardous 

substances  at  the  Site,  or  contributed 
hazardous  substances  which  are 
significantly  more  toxic  or  are  of 
significantly  greater  hazardous  effiect 
tlmn  other  hazardous  substances  at  the 
Site");  or 

(Note:  The  cost  overrun  reopener  in 
Paragraph  13(b}  below  should  only  be 
included  with  respect  to  any  settling 
defendant  who  is  not  paying  a  premium  in 
lieu  of  this  reopener.] 

[[b.  total  response  costs  at  or  in 
connection  with  the  Site  exceed 

$ [insert  dollar  amount  of  cost 

ceiling]]. 

((Note:  If  some  settling  defendants  are  paying 
a  premium  in  lieu  of  the  cost  overrun 
reopener  and  some  are  not,  insert:  "This 
Paragraph  13(b)  shall  not  apply  to  those 
Settling  Defendants  identified  (insert  "in 

Paragraph "  or  "in  Appendix 

_")  who  have  elected  to  pay  a 


3  If  any  agency  other  than  EPA  or  DO),  such  as 
Coast  Guard  or  Federal  Emergency  Management 
Agency,  has  or  may  incur  response  costs  at  the  site, 
such  costs  must  either  be  addressed  in  the 
settlement  or  must  be  excluded  from  the  scope  of 
the  covenant  not  to  sue. 

<Note  that  when  a  RCRA  Section  7003  covenant 
is  included.  Section  7003(d)  of  RCRA  requires  EPA 
to  provide  an  opportunity  for  a  public  meetittg  in 
the  affected  area. 

'  The  natural  resource  damages  reservation  in 
Paragraph  I2(cl  must  be  included  unless  the 
Federal  Natural  Resource  Trusteels]  has/have 
agreed  to  a  covenant  not  to  sue  pursuant  to  Section 
122(j)(2)  of  CERCXA.  In  accordance  with  Section 
122(j)(l)  of  CERCLA,  where  the  release  or 
threatened  release  of  any  hazardous  substance  at 
the  site  may  have  resulted  in  damages  to  natural 
resources  under  the  trusteeship  of  the  United 
Sutes.  the  Region  should  notify  the  Federal  Natural 
Resource  Trusteeis)  of  the  negotiations  and 


premium  amount  pursuant  to  Paragraphs  S 
and  6.)) 

XI.  Covenant  not  to  Sue  by  Settling 
Defendants 

14.  Settling  Defendants  covenant  not 
to  sue  and  agree  not  to  assert  any  claims 
or  causes  of  action  against  the  United 
States  or  its  contractors  or  employees 
with  respect  to  the  Site  or  this  Consent 
Decree  including,  but  not  limited  to: 

a.  Any  direct  or  indirect  claim  for 
reimbursement  from  the  EPA  Hazardous 
Substance  Superfund  based  on  Sections 
106(b)(2).  107.  Ill,  112.  or  113  of 


CERCLA.  42  U.S.C.  9606(b)(2).  9607. 
9611. 9612.  or  9613.  or  any  o^er 
provision  of  law; 

b.  Any  claim  arising  out  of  response 
activities  at  the  Site;  *•  and 

c.  Any  claim  against  the  United  States 
pursuant  to  Sections  107  and  113  of 
CERCLA.  42  U.S.C  9607  and  9613. 
relating  to  the  Site.^ 

15.  Nothing  in  this  Consent  Decree 
shall  be  deemed  to  constitute  approval 
or  preauthorization  of  a  claim  within 
the  meaning  of  Section  111  of  CERCLA, 
42  U.S.C.  9611,  or  40  CFR  300.700(d). 

16.  Settling  Defendants  covenant  not 
to  sue  and  agree  not  to  assert  any  claims 
or  causes  of  action  against  each  other 
with  regard  to  the  Site  ^  pursuant  to 
Sections  107  or  113  of  CERCLA,  42 
U.S.C.  9607  and  9613. 

Xn.  Effect  of  SettlementContribntion 
Protection 

17.  Nothing  in  this  Consent  Decree 
shall  be  construed  to  create  any  rights 
in,  or  grant  any  cause  of  action  to,  any 
person  not  a  Party  to  this  Consent 
Decree,  llie  United  States  and  Settling 
Defendants  each  reserve  any  and  all 
rights  (including,  but  not  limited  to,  any 
right  to  contribution),  defenses,  claims, 
demands,  and  causes  of  action  which 
each  Party  may  have  with  respect  to  any 
matter,  transaction,  or  occurrence 
relating  in  any  way  to  the  Site  against 
any  person  not  a  Party  hereto. 

18.  In  any  subsequent  administrative 
or  judicial  proceeding  initiated  by  the 
United  States  for  injunctive  relief, 
recovery  of  response  costs,  or  other 
relief  relating  to  the  Site,  Settling 


encourage  the  Trusteels]  to  participate  in  the 
negotiations. 


*If  the  consent  decree  does  not  resolve  settling 
defendants'  liability  for  the  site  as  a  whole,  the 
scope  of  Paragraph  14(b)  and  (c)  may  be  narrowed 
to  conform  to  the  scope  of  the  United  States' 
covenant  not  to  sue.  For  example,  if  the  consent 
decree  resolves  settling  defendants'  liability  for 
defined  "Past  Response  Costs "  and  for  a  defined 
"Operable  Unit  I."  Paragraph  14(b)  and  (c)  could  be 
limited  to  "any  claim  arising  out  of  response 
actions  at  the  Site  for  which  the  Past  Response 
Costs  were  incurred  and  any  claim  arising  out  of 
Operable  Unit  L" 

''The  settlement  should,  wrherever  possible, 
release  or  resolve  any  claims  by  settling  defendants 
against  the  United  Stales  related  to  the  site.  Where 
a  claim  is  asserted  by  a  potentially  responsible 
party,  or  the  Region  has  any  information  suggesting 
fedcnl  agency  liability,  all  information  relating  to 
potential  federal  liability  should  be  provided  to  the 
affected  agency  and  1X3}  as  soon  as  possible  in 
order  to  resolve  any  such  issues  in  the  settlement. 
Settlement  of  any  federal  liability  will  require 
additional  revisions  to  this  document,  and  model 
language  will  be  provided  separately.  Only  in 
exceptional  circumstances  where  federal  liability 
cannot  be  resolved  in  a  timely  manner  in  the 
settlement  should  this  provision  be  deleted  and 
private  parties  be  allowed  to  reserve  their  rights. 

•  If  the  consent  decree  does  not  resolve  settling 
defendants'  liability  for  the  site  as  a  whole,  the 
scope  of  settling  defendants'  covenant  not  to  sue 
each  other  may  be  narrowed  so  as  to  conform  to  the 
scope  of  the  IJnited  States'  covenant 


Defendants  shall  not  assert,  and  may  not 
maintain,  any  defense  or  claim  based 
upon  the  principles  of  waiver,  res 
judicata,  collateral  estoppel,  issue 
preclusion,  claim-splitting,  or  other 
defenses  biased  upon  any  contention 
that  the  claims  raised  in  the  subsequent 
proceeding  were  or  should  have  been 
brought  in  the  instant  action;  provided, 
however,  that  nothing  in  this  Paragraph 
affects  the  enforceability  of  the  covenant 
not  to  sue  included  in  Paragraph  11. 

19.  The  Parties  agree,  and  by  entering 
this  Consent  Decree  this  Court  finds, 
that  each  Settling  Defendant  is  entitled, 
as  of  the  date  of  entry  of  this  Consent 
Decree,  to  protection  from  contribution 
actions  or  claims  as  provided  by 
Sections  113(f)(2)  and  122(g)(5)  of 
CERCLA,  42  U.S.C.  9613(f)(2)  and 
9622(g)(5),  for  "matters  addressed"  in 
this  Consent  Decree.  The  "matters 
addressed"  in  this  Consent  Decree  are 
[all  response  actions  taken  and  to  be 
taken  by  the  United  States  and  by 
private  parties,  and  all  response  costs 
incurred  and  to  be  incurred  by  the 
United  States  and  by  private  parties,  at 
or  in  coimection  with  the  Site.) ' 

Xm.  Retention  of  Jurisdiction 

20.  This  Court  shall  retain  jurisdiction 
over  this  matter  for  the  purpose  of 
interpreting  and  enforcing  the  terms  of 
this  Consent  Decree. 

XIV.  Integration/Appendices 

21.  This  Consent  Decree  and  its 
appendices  constitute  the  final, 
complete  and  exclusive  agreement  and 
understanding  among  the  Parties  with 
respect  to  the  settlement  embodied  in 
this  Consent  Decree.  The  Parties 
acknowledge  that  there  are  no 
representations,  agreements  or 
imderstandings  relating  to  the 
settlement  other  than  those  expressly 
contained  in  this  (Consent  Decree.  The 
following  appendices  are  attached  and 
incorporated  into  this  Consent  Decree: 

"Appendix  A"  is  [the  list  of  Settling 
Defendants). 

"Appendix  B"  is  [the  map  of  the  Site). 

"Appendix  C"  is  [the  payment 
schedule]. 
(Note:  List  any  additional  appendices.) 

XV.  Public  Comment 

22.  This  Consent  Decree  shall  be 
lodged  with  the  Court  for  a  period  of  not 
less  than  30  days  for  public  notice  and 
comment.  The  United  States  shall  file 
with  the  Court  any  written  comments 


•  This  definition  of  "matters  addressed"  assumes 
that  this  consent  decree  is  designed  to  resolve  fully 
settling  defendants'  liability  at  the  site.  If  the 
intended  resolution  of  liability  is  narrower  in  scope, 
then  the  definition  of  "matters  addressed"  will 
need  to  be  narrowed. 


received  and  the  United  States'  response 
thereto.  The  United  States  reserves  the 
right  to  withdraw  or  withhold  its 
consent  if  comments  regarding  the 
Consent  Decree  disclose  facts  or 
considerations  which  indicate  that  this 
Consent  Decree  is  inappropriate, 
improper  or  inadequate.  Settling 
Defendants  consent  to  entry  of  this 
Consent  Decree  without  further  notice, 
and  the  United  States  reserves  the  right 
to  oppose  an  attempt  by  any  person  to 
intervene  in  this  civil  action. 

XVI.  Effective  Date 

23.  The  effiective  date  of  this  Consent 
Decree  shall  be  the  date  of  entry  by  this 
Court,  following  public  comment 
pursuant  to  Paragraph  22. 

XVn.  Signatories/Service 

24.  Each  undersigned  representative 
of  a  Settiing  Defendant  to  this  Consent 
Decree  and  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division  of  the 
United  States  Department  of  Justice,  or 
(his/her]  delegatee,  certifies  that  he  or 
she  is  fully  authorized  to  enter  into  the 
terms  and  conditions  of  this  Consent 
Decree  and  to  execute  and  bind  legally 
such  party  to  this  document. 

25.  Each  Settling  Defendant  hereby 
agrees  not  to  oppose  entry  of  this 
(5)nsent  Decree  by  this  Court  or  to 
challenge  any  provision  of  this  Consent 
Decree,  unless  the  United  States  has 
notified  Settling  Defendants  in  writing 
that  it  no  longer  supports  entry  of  the 
Consent  Decree. 

26.  Each  Settling  Defendant  shall 
identify,  on  the  attached  signature  page, 
the  name  and  address  of  an  agent  who 
is  authorized  to  accept  service  of  ^ 
process  by  mail  on  behalf  of  that  Party 
with  respKl  to  all  matters  arising  under 
or  relatingto  this  Consent  Decree. 
Settling  I^fendants  hereby  agree  to 
accept  service  including,  but  not  limited 
to,  service  of  a  summons,  in  that  manner 
and  to  waive  the  formal  service 
requirements  set  forth  in  Rule  4  of  the 
Federal  Rules  of  Qvil  Procedure  and 
any  applicable  local  rules  of  this  Court. 

27.  Contemporaneous  with  the  fiUng 
of  the  complaint  in  this  action,  the 
United  States  shall  file  a  stipulation  or 
motion  for  an  extension  of  time  to 
answer  the  complaint  in  favor  of  each 
Settling  Defendant,  which  extension 
shall  run  until  30  days  after  the  United 
States  withdraws  or  withholds  its 
consent  pursuant  to  Section  XV  (Public 
Comment)  or  the  Court  declines  to  enter 
this  Consent  Decree. 

So  order  this day  of , 

19 . 

United  States  District  )udge 


Feikral  Rigialar  /  Vol.  60,  No.  235  /  Hiunday,  December  7,  199S  /  Notices 


The  Undaraigiied  I%itiM  enter  into 
this  Coniant  Decree  in  the  matter  of 
[insert  case  name  and  dvil  actitm 
numbn],  relating  to  the  (insert  site 
name  and  location]: 

Par  the  United  StatM  of  America 
Datm  


AitiitantAttanteyGenefolfBnvimnnmntand 
Natatol  ilMouicM  Divhion.  I7.S.  Dtpaitmeat 
ofJusUn.  Woshington.  9.C  20530 

(Namel  • 

United  Stalat  Attamey.  lAddnm] 


[Nanw] 

Attorney,  Environntsntol  Snfdtcunent 
Section.  Environment  a»d  Natural  Reeoiuces 
Divition.  U.S.  Departmeta  of  Justice,  P.O.  Box 
7911.  Wathington.DC2p044-7eil 


[Namel 

Rdgimtal  AdministratoriRegfon  I   l.U.S. 

Env^munental  Protection  Agency. 

[AddraM] 


[Nam*] 

Aseietajtt  Ba^nal  Couittei.  U.S. 

Envirorumnto/  Protectum  Agency. 

[Addrawl  ! 

The  Undersigned  Ruty  enters  into 
this  Consent  Decree  iti  the  matter  of 
(inaert  case  name  and  dvil  action 

numbOT],  relating  to  ^e 

Superfund  Site. 

FOR  DEPENDANT  (  ] 

Dite:  


d[ie\ 


(Namas  and  addnas  of  vefgndant't 
•ignatoriaal 

Agent  Auth<Kized  to  Accept  Service 
on  Behalf  of  Ahove-s%ned  Party: 

Name:    , 

Titlr.  , 

Addraaa:    , 


Model  CERCLA  Sedim  122(gX4)  De 
Miiitmi«  finMirflMiiiw'^  AifaetniatratiTe 
(Meri 

TaUa 

L  Jurisdiction 

n.  Statamant  of  PuipoM 

m.  Dafinitions 

IV.  Sutament  of  Pacts 

V.  Determinations 

VI.  Order 
Vn.  Payment 
Vm.  Paihue  To  Make  Payment 
DC  Certification  of  Respondent 

X.  Covenant  Not  to  Sue  by  United  States 
XL  Rasarvitions  of  Rigfalts  by  United  States 
Xn.  Conveoant  Not  to  Sue  l^  Respondents 
XnL  Bfiact  of  Settlememt/Contribution 
Protectioo  ■ 

XIV.  Parties  Bound       I 

XV.  Integration/ Appenqioes 
XVL  Public  Commant 


XVn.  Attomay  General  Approval 
XVm.  Bflsctlve  Date 

Model  CEICLA  Sedka  l»(g)(4)  De 
Minimia  Coirtribaler,  Administrative 


J 


(U.S.  EPA  Docket  No. 

In  the  Matter  o£  pnsert  Site  Name  and 
LocationL  Proceeding  under  Section 
122(gK4)  of  the  Comprehensive 
Environmental  Respooae,  Compansatian,  and 
Liability  Act  of  1980.  as  amendad.  42  U.S.C 
M22(gM4). 


LI 

1.  This  Administrative  Order  tm 
Consent  ("Consent  Order"  or  "Order") 
is  issued  pursuant  to  the  authnity 
vested  in  the  President  of  the  United 
States  by  Sectimi  122(gK4)  of  the 
Comprehoisive  Envinmmental 
Response,  Compensation,  and  liability 
Act  of  1980,  as  amended  ("CERCLA"), 
42  U.S.C.  9622(gM4),  to  reach 
settlements  in  actiona  under  Section  106 
or  107  of  CERCLA,  42  U.S.C  9606  or 
9607.  The  authority  vested  in  the 
Presidnit  has  been  delegated  to  the 
Administrattv  of  the  United  States 
Environmental  Protectian  Agmcy 
("EPA")  by  Executive  Order  12580, 52 
FR  2923  Oen.  29, 1987),  and  further 
delegated  to  the  Regional 
Administrators  of  the  EPA  by  EPA 
Del^ation  No.  14-14-E  (inaert 
lefarenoe  to  Regional  redelegation,  if 
any). 

2.  This  Administrative  Order  on 
Consent  is  issued  to  the  persons, 
oorporatians,  or  other  entities  identified 
in  Appendix  A  ("Respondents").  Each 
Respondoit  agrees  to  undertake  all 
actions  required  by  this  Consent  Order. 
Each  Respondent  further  consents  to 
and  will  not  contest  EPA's  Jurisdiction 
to  issue  this  Ccmsent  Order  or  to 
implement  or  mforce  its  terms. 

3.  EPA  and  Respondents  agree  that 
the  actions  undertaken  by  Rrapondents 
in  accordance  with  this  Consent  Order 
do  not  constitute  an  admissicm  of  any 
liability  by  any  Respondent. 
Respondffiits  do  not  admit,  and  retain 
the  right  to  controvert  in  any  subsequent 
proceedings  other  than  proceedings  to 
implement  or  enforce  this  Consent 
Order,  the  validity  of  the  Statement  of 
Facts  or  Determinations  contained  in 
Sections  IV  and  V,  respectively,  of  this 
Consent  Order. 

n.  Statement  of  Pnrpoee 

[Note:  As  diaited,  this  Statement  of  Purpose 
assumes  that  all  respondents  are  making  a 
cash  payment,  which  includes  a  premium 
amoimt,  in  exchange  for  a  full  and  final 
settlement  with  EPA  for  all  civil  liability 
under  CERCLA  Sections  106  and  107  %vith 
respect  to  the  site  as  a  whole.  This  Statement 
of  Purpoae  will  need  to  be  amended  if  the 


settlement  is  of  nanower  scope  vrith  respect 
to  sonte  or  all  leapondents  becauae,  a.g.,  it 
relates  to  (mly  me  operable  unit,  or  it 
includes  a  leeervation  of  rights  for  coat 
ovanuns.  When  using  this  or  any  odiar 
Statement  of  Purpose,  be  sure  tfaiat  dw 
provtsicm  is  oondstent  with  the  Covenant 
Not  to  Sue,  the  Reseivatlons  of  Rights,  and 
the  definition  of  "matters  addressed"  in  the 
Coirtribution  Protection  provision.] 

4.  By  entering  into  this  Consent 
Order,  the  mutual  objectives  of  the 
Parties  are: 

a.  to  reech  a  final  settlement  among 
the  Parties  with  respect  to  the  Site 
pursuant  to  Section  122(g)  of  CERCLA, 
42  U.S.C  6922(g).  that  allows 
Re^Mmdents  to  make  a  cash  payment, 
induding  a  premium,  to  resolve  their 
alleged  dvil  liability  undn  Sections  106 
and  107  of  CERCLA,  42  U.S.C  9606  and 
9607,  for  injunctive  reUef  with  regard  to 
the  Site  and  for  response  costs  incurred 
and  to  be  incurred  at  or  in  connection 
with  the  Site,  thereby  reducing  litigation 
relating  to  the  Site; 

b.  to  simplify  any  remaining 
administrative  and  judicial  e^orcement 
activities  concerning  the  Site  by 
eliminating  a  (substantial]  number  of 
potentially  responsible  parties  firom 
further  involvement  at  die  iSite;  and 

c  to  obtain  settlement  with 
Resp<mdent8  for  their  foir  share  of 
responae  costs  incurred  and  to  be 
incurred  at  or  in  connection  with  the 
Site  by  the  EPA  Hazardoxis  Substance 
Superfund,  and  by  private  parties,  to 
provide  for  full  and  complete 
contribution  protection  for  Respondents 
with  regard  to  the  Site  pursuant  to 
Sections  113(f)(2)  and  122(g)(5)  of 
CERCLA.  42  U.S.C  9613(f)(2)  and 
9622(g)(5). 

m.  Deflnitioiia 

5.  Unless  otherwise  expressly 
provided  herein,  terms  used  in  this 
Consent  Order  that  are  defined  in 
CERCLA  or  in  regulations  promulgated 
imder  CERCLA  fihall  have  the  meaning 
assigned  to  them  in  the  statute  or 
regulations.  Whenever  the  terms  listed 
below  are  used  in  this  Consent  Order, 
the  following  definitions  shall  apply: 

a.  "CERCLA"  shall  mean  the 
Comprehmsive  Environmental 
Respimse,  Compensatim,  and  LiabiUty 
Ad  of  1980.  as  amended.  42  U.S.C 
9601,  etseq. 

b.  "Consent  Order"  m  "Order"  shall 
mean  this  Administrative  Order  on 
Consent  and  all  appendices  attached 
hereto.  In  the  event  of  conflid  between 
this  Otdef  and  any  appendix,  the  Order 
shall  controL 

c.  "Day"  shall  meen  a  calendar  day. 
In  computing  any  period  of  time  under 
this  Consent  Deoee,  where  the  last  day 
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would  fall  on  a  Saturday,  Sunday,  or 
federal  holiday,  the  period  shall  run      " 
until  the  dose  of  business  of  the  next 
woriti^day. 

d.  "EPA"  shall  mean  the  Ihiited 
States  Environmental  Protection  Agency 
and  any  successor  departments, 
agendes  or  instrumentalities. 

e.  "Q'A  Hazardous  Substance 
Superfund"  shall  mean  the  Hazardous 
Substance  Superfund  established  by  the 
hitemal  Revenue  Code,  26  U.S.C  9507. 

f.  "biterest"  shall  mean  interest  at  the 
current  rate  spedfied  for  interest  on 
investments  of  the  EPA  Hazardous 
Substance  Superfund  established  by  26 
U.S.C.  9507,  compoimded  annually  on 
Odober  1  of  each  year,  in  accordance 
with  42  U.S.C  §9607(a).i 

g.  "Paragraph"  shall  mean  a  portion  of 
th^  Consent  Order  identified  by  an 
arable  numeral. 

h.  "Parties"  shall  mean  EPA  and  the 
Respondents. 

i.  "Respondents"  shall  mean  those 
persons,  corporations,  or  other  entities 
Usted  in  Appendix  A. 

j.  "Response  costs"  shall  mean  all 
costs  of  "response"  as  that  term  is 
defined  by  Section  101(25)  of  CERCLA, 
42  U.S.C.  9601(25). 

k.  "Section"  shall  mean  a  portion  of 
this  Consent  Order  identified  by  a 
roman  nimieral. 

L  "Site"  shall  mean  the 

Superfund  Site,  encompassing 

^proximately acres,  located 

[insert  address  or  description  of 
location]  in  [insert  Qty.  County.  State] 
and  [insert  either  "depided  more 
dearly  on  the  map  attached  as 
Appendix  B"  or  "designated  by  the 
following  property  description: 


•1 


m.  "United  States"  shall  mean  the 
United  States  of  America,  induding  its 
departments,  agendes  and 
instrumentalities. 

IV.  SUtement  of  Facts 

6.  [In  one  or  more  paragraphs,  insert 
site  name,  location,  description.  NPL 
status  and  Inief  statement  of  historical 
hazardous  suhetance  activity  at  the  site.) 

7.  Hazardoua  subrtannes  have  been  or 
are  threatened  to  be  releaaed  at  or  from 
the  Site. 

[Nate:  Additional  infonnatiaa  about  specific 
hazardous  substance  present  on-  or  off>site 
may  be  induded.) 

8.  As  a  result  of  the  release  or 
threatoied  release  of  hazardous 


>  The  SuparAind  cunently  Is  invested  in  52-wMk 
MK  bills.  The  ioiefsst  rsta  for  thsie  MK  bUb 
cfaangas  on  Octobw  1  of  each  year.  To  obtain  ths 
cnnent  rate,  contact  Vines  Vsles.  Offios  of 
Admii^dstiation  and  Rssourcs  Managanwnt, 
Financial  Managment  Division.  Superfund 
Accounting  Branch,  at  (202)  280-8465. 


^substances,  EPA  has  tmdertaken 
response  actions  at  or  in  connection 
with  the  Site  under  Section  104  of 
CERCLA.  42  U.S.C  9604.  and  will 
undertake  response  actions  in  the 
foture. 

(Note:  Insert  brief  description  of  response 
actions  undertalcen  at  the  site  to  date  by  EPA 
or  private  parties,  noting  whether  a  removal, 
RI/FS  or  ROD(s)  have  been  completed. 
Describe  briefly  any  prior  settlements  for 
performance  of  work  at  the  site.  Note 
whether  further  response  action  is  planned.) 

9.  In  performing  these  response 
actions.  EPA  has  incurred  and  will 
continue  to  incur  response  costs  at  or  in 
connection  with  the  Site. 

[Note:  The  dollar  amount  of  costs  incurred  as 
of  a  specific  date  should  be  included. 
Describe  briefly  any  previous  cost  recovery 
settlements  under  which  any  of  these  costs 
have  been  reimbursed  to  EPA  by  site  PRPs.] 

10.  [Identify  each  respondent  and  its 
relationship  to  the  site.  If  respondents 
are  niunerous,  state  generally  that  "Each 
Respondent  listed  on  Appendix  A 
arranged  for  disposal  or  treatment,  or 
arranged  with  a  transporter  for  transport 
for  disposal  or  treatment,  of  a  hazardous 
substance  owned  or  possessed  by  such 
Respondent,  by  any  other  person  or 
entity,  at  the  Site,  or  accepted  a 
hazardous  substance  for  transport  to  the 
Site  which  was  selected  by  such 
Respondent."] 

11.  ([In  one  or  more  paragraphs, 
present  in  summary  fashion  the  fadual 
basis  for  EPA's  determination  in  Section 
V  below  that  the  amoimt  of  hazardous 
substances  contributed  to  the  site  by 
each  respondent  and  the  toxic  or  other 
hazardous  effects  of  the  substances 
contributed  to  the  site  by  each 
respondent  are  minimal  in  comparison 
to  other  hazardous  substances  at  the 
site.  The  langiiage  will  vary  depending 
upon  the  criteria  established  for  the 
particular  setdement.  An  example 
follows: 

"The  amoimt  of  hazardous  substances 
contributed  to  the  Site  by  each 
Respondent  does  not  exceed  (insert 

either  " %  of  the  hazardous 

substances  at  the  Site,"  or  " 

pounds/gallons  of  materials  containing 
hazardous  substances,"]  and  the 
hazardous  substances  contributed  by 
each  Respondent  to  the  Site  are  not 
significantly  more  toxic  or  of 
significantly  greater  hazardous  e%d 
th»"  other  hazardous  substances  at  the 
Site.")] 

[Note:  Where  practicable,  an  attachment 
listing  the  volume  and  general  nature  of  the 
hazardous  substances  contributed  to  the  site 
by  each  respondent,  to  the  extent  available 
may  be  included  as  an  appendix.  The  total 
estimated  volimie  of  haardous  substances  at 


the  site  should  be  noted  on  the  attachment, 
if  (me  is  used.) 

12.  EPA  estimates  that  the  total 
response  costs  incurred  and  to  be 
incurred  at  or  in  connection  with  the 
Site  by  the  EPA  Hazardous  Substance 
Superfimd  and  by  private  parties  is 

(insert  either  "$ "  or  "between 

$ and  S "].  The 

payment  required  to  be  made  by  each 
Respondent  pursuant  to  this  Consent 
Order  is  a  minor  portion  of  this  total 
amount 

(Note:  The  dollar  figure  inserted  should 
include  the  total  response  costs  incurred  to 
date  as  well  as  the  Agency's  projection  of  the 
total  response  costs  to  he  incurred  during 
completion  of  the  remedial  action  at  the  site. 
The  response  cost  estimate  should  include 
United  States  and  private  party  costs.) 

V.  Detenninationa 

13.  Based  upon  the  Statement  of  Facts 
set  forth  above  and  on  the 
administrative  record  for  this  Site.  EPA 
has  determined  that: 

a.  The  (insert  site  name]  site  is  a 
"facility"  as  that  term  is  defined  in 
Section  101(9)  of  CERCLA,  42  U.S.C. 
9601(9). 

b.  Each  Respondent  is  a  "person"  as 
that  term  is  defined  in  Section  101(21) 
of  CERCLA,  42  U.S.C.  9601(21). 

c.  Each  Respondent  is  a  "potentially 
responsible  party"  within  the  meaning 
of  Section  122(g)(1)  of  CERCLA,  42 
U.S.C.  9622(g)(1). 

d.  Thwe  has  been  an  adual  or 
threatened  "release"  of  a  "hazardous 
substance"  from  the  Site  as  those  terms 
are  defined  in  Section  101(22)  and  (14) 
of  CERCLA,  42  U.S.C.  9601(22)  and  (14). 

e.  The  adual  or  threatened  "release" 
caused  the  incurrence  of  response  costs. 

f.  Prompt  settlement  with  each 
Respondent  is  practicable  and  in  the 
public  interest  within  the  meaning  of 
Section  122(g)(1)  of  CERCLA.  42  U.S.C. 
9622(g)(1). 

g.  As  to  each  Respondent,  this 
Consent  Order  involves  only  a  minor 
portion  of  the  response  costs  at  the  Site 
vtrithin  the  meaning  of  Section  122(g)(1) 
of  CERCLA,  42  U.S.C.  9622(g)(1). 

h.  The  amount  of  hazardous 
substances  contributed  to  the  Site  by 
each  Respondent  and  the  toxic  or  other 
hazardous  effects  of  the  hazardous 
substances  contributed  to  the  Site  by 
each  Respondent  are  minimal  in 
comparison  to  other  hazardous 
substonces  at  the  Site  within  the 
meaning  of  Section  122(g)(1)(A)  of 
CERCLA.  42  U.S.C.  9622(g)(1)(A). 

[Note:  If  Attorney  General  approval  is  not 
required  for  this  settlement  because  total  pest 
and  projected  response  costs  of  the  United 
States  at  the  site  are  not  expected  to  exceed 
SSOO.OOO,  insert  the  follo%viDg  Paragraph 
13(i).l 
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[L  Tbetotal  pest  apd  projected 
response  costs  of  th^  United  States  at  or 
in  connectioo  with  the  Site  will  not 
exceed  $500,000.  excluding  interest.] 

VLOrder 

14.  Baaed  upon  the  administrative 
record  for  the  Kte  aad  the  Statmnent  of 
Facts  and  Deterniinaitions  set  forth 
above,  and  in  consideratian  of  the 
promises  and  covenants  set  forth  herein, 
the  following  is  hertcy  agreed  to  and 
ordered: 

vn. 

15.  Within  30  days  of  the  effective 
date  of  this  Consent  Order,  each 
Re^Mmdent  shall  pay  to  the  EPA 
Haardous  Substance  Supwfund  (insert 
either  "the  amount  set  forth  below"  or 
"the  amount  set  forth  in  Aj^iendix  C  to 
this  Consent  Order"]. 

16.  Each  Respondent's  payment 
includes  an  amount  for  (a)  past 
response  costs  incuned  at  or  in 
connection  with  the  Site;  (b)  pro)ected 
future  response  costs  to  be  incurred  at 
or  in  connection  wim  the  Site;  and 
[insert,  if  a  premium  is  included  in  the 
settlement,  "(c)  a  pr^miiun  to  cover  the 
risks  and  uncertainties  associated  with 
this  settlement,  incleding  but  not 
limited  to,  the  risk  that  total  response 
costs  inclined  ot  to  be  incurred  at  or  in 
connection  with  the  Site  by  the  EPA 
Hazardous  Substance  Superfund,  or  by 
any  private  party,  will  exceed  the 
estimated  total  response  costs  upon 
which  Respcmdents'  payments  are 
besed.") 

(Mela:  If  sane  respondtnts  are  paying  a 
pramhim  and  some  are>  not,  Paragraph  16  will 
need  to  be  redrafted  to  indicate  that  there  are 
both  premium  and  no»premium  settling 
retpondents.) 

17.  Each  payment  shall  be  made  by 
certified  or  cashier'sicheck  made 
payable  to  "EPA  Hazardous  Substance 
Superfund."  Each  check  shall  reference 
the  name  and  address  of  the  party 
making  payment,  the  Site  name,  the 
EPA  Regiim  and  Site  Spill  ID  Number 

(insttt  4-diRit  niunber,  first  2 

numbers  represent  the  Region  (01-10), 
second  2  numbers  represent  the 
Region's  Site/Spill  Identification 
number],  and  the  EPA  docket  number 
for  this  action,  and  a^iall  be  sent  to: 

EPA  Superfund 

(Insert  Regional  Supbrfund  lockbox 
number  and  addrass] 

18.  At  the  time  of  payment,  each 
Respondent  shall  send  notice  that  such 
payment  has  been  made  to: 

(Insert  name  and  address  of  Regional 
Attorney  and/or  BJamedial  Project 
Manager] 


(Note  on  Kafniiteg  Ooa  CeUacthre  Pnam: 

If  the  lettlement  involves  a  large  number  of 
respondents,  it  may  be  appropdate  to  include 
alternative  instructioas  under  wliteh  the 
respondents  an  to  establish  a  short-term  trust 
or  escrow  account  to  receive  their  individual 
pajnnents  and  to  make  one  collective 
payment  to  the  Superfund  at  the  address 
noted  in  Paragraph  17.  In  such  event,  the  cost 
or  the  trust  or  escrow  account  may  be  funded 
from  interest  earned  by  the  account  or 
through  other  appropriate  means.) 

(Note  OB  Use  ofSpedal  AooaiBl  PayMBto: 

Payments  made  under  Paragraph  17  may  be 
placed  in  the  Hazardous  Substance 
Superfund  to  ofbet  the  United  States'  past 
response  costs  at  the  site,  ormay  be  plaoed 
in  a  site-specific  qwcial  account  vrimin  the 
Hazardous  Substance  Superfund  (more 
accurately  referred  to  as  a  "reimbursable 
account")  to  be  retained  and  used  for  future 
response  action  at  the  site.  If  the  negotiating 
team  believes  that  a  site-specific  special 
account  is  approwiate,  the  consent  order 
should  include  clear  instructions  indicating 
which  portion  of  the  payment  is  to  be  placed 
in  the  Hazardous  Substance  Superfund  to 
defrey  the  United  States'  past  costs  and 
which  portion  of  the  payment  is  to  be 
retained  in  a  special  account  for  future 
response  action  at  the  site.  The  instructions 
miist  include  that  any  funds  remaining  in  die 
special  account  after  completitm  of  the 
response  action  will  be  transferred  to  the 
Hazardous  Substance  Superfund.  Sample 
instructions  to  be  included  at  the  end  of 
Paragraph  17  are  as  follows  (the  address  for 
payment  stated  in  Paragraph  17  is  correct  tot 
both  Hazardous  Substance  Superfund  and 
special  account  payments  and  should  not  be 
amended): 

"Of  the  total  amount  to  be  paid  pursuant 

to  this  Consent  Order.  ('$ '  ot 

_%')  shall  be  deposited  in  the  BPA 


Hazardous  Substance  Superfund  as 
reimbursement  for  response  costs  incurred  at 
or  in  cormection  with  the  Site  as  of  (insert 
date]  by  the  BPA  Hazardous  Substance 

Superfund,  and  ('$ '  or ' %' 

or  'the  remaindOT'l  shall  be  deposited  in  the 
[Insert  Site  Name]  Special  Account  within 
the  EPA  Hazardous  Substance  Superfund  to 
be  retained  and  used  to  conduct  or  finance 
the  response  action  at  or  in  cormection  with 
the  Site.  Any  balance  remaining  in  the  (Insert 
Site  Name]  Special  Account  shall  be 
transferred  by  EPA  to  the  EPA  Hazardous 
Substance  Superfund." 

Vm.  Faiiore  to  Make  Payment 

19.  If  any  Respondent  fails  to  make 
full  payment  within  the  time  required 
by  Paragraph  15,  that  Respondent  shall 
pay  Interest  on  the  unpaid  balance.  In 
addition,  if  any  Respondent  fails  to 
make  full  payment  as  required  by 
Paragraph  15,  the  United  States  may,  in 
addition  to  any  other  available  remedies 
or  sanctions,  bring  an  action  against  that 
Respondent  seeking  injunctive  relief  to 
compel  payment  and/or  seeking  dvil 
penalties  under  Section  122(1)  of 
CERCLA,  42  U.S.C.  9622(1),  for  failure  to 
make  timely  payment. 


DL  Certificatini  of  Reqiondent 

20.  By  signing  this  Consent  Order, 
eech  Respondent  certifies,  individually, 
that,  to  the  best  of  its  knowledge  and 
belief,  it  has: 

a.  conducted  a  thorough, 
comprehensive,  good  fiuth  search  for 
documents,  and  has  fully  and  accurately 
disclosed  to  EPA  all  information 
currently  in  its  possession,  or  in  the 
possession  of  its  officers,  directors, 
employees,  contractors  or  agents,  which 
relates  in  any  way  to  the  ownerd^p. 
opOTation,  (X  control  of  the  Site,  or  to 
the  ownership,  possession,  generation, 
treatment,  transportation,  storage  or 
disposal  of  a  hazardous  substance, 
pollutant,  or  contaminant  at  or  in 
connecticm  with  the  Site; 

b.  not  altered,  mutilateid.  discarded, 
destroyed  or  otherwise  disposed  of  any 
records,  documents,  or  other 
information  relating  to  its  potential 
liability  regarding  the  Site  after 
notification  of  potential  liability  or  the 
filing  of  a  suit  against  it  regarding  the 
Site;  and 

c.  fiilly  complied  with  any  and  all 
EPA  requests  for  information  regarding 
the  Site  pursuant  to  Sections  104(e)  and 
122(e)  of  CERCLA.  42  U.S.C.  9604(e) 
and  g622(e)  [insert,  if  applicable  ",  and 
Section  3007  of  the  Resource 
Conservation  and  Recovery  Act.  42 
U.S.C.  6927"). 

X.  Govanaat  Not  to  Sue  by  United  SUtes 

21.  In  consideration  of  the  payments 
that  will  be  made  by  Respondents  under 
the  terms  of  this  Qmsent  Oder,  and 
except  as  specifically  provided  in 
Section  XI  (Reservations  of  Rights  by 
United  States),  the  United  States  > 
covenants  not  to  sue  or  take 
administrative  action  against  any  of  the 
Respondents  pursuant  to  Sections  106 
or  107  of  CERCLA,  42  U.S.C.  9606  or 
9607,  (and  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6973,1 3  relating  to  the  Site.  With 
respect  to  present  and  foture  liability, 
this  covenant  not  to  sue  shall  take  effect 
for  each  Respondent  upon  receipt  of 
that  Respondent's  payment  as  required 
by  Section  VII.  With  respect  to  each 
Respondent,  individually,  this  covenant 
not  to  sue  is  conditioned  upon:  (a)  the 
satisfoctory  performance  by  Respond«it 
of  all  obligations  imder  this  Consent 


*If  any  agency  other  than  EPA  or  DO),  such  as 
Coast  Guard  or  Federal  Emergency  Management 
Agency,  has  or  may  incur  response  coats  at  the  site, 
such  coats  must  either  be  addraased  in  the 
settlemam  or  must  be  mcluded  from  the  scope  of 
the  covenant  not  to  sue. 

*  Note  that  when  a  ROIA  Section  7003  covenant 
is  included.  Section  7003(d)  of  RCRA  requires  EPA 
to  provide  an  opportunity  for  a  public  meeting  in 
thea^ctedt 


Order,  and  (b)  the  voracity  of  the 
information  provided  to  EPA  by 
Respondent  relating  to  Respondent's 
invohronent  with  the  Site.  This 
covenant  not  to  sue  extends  <mly  to 
Respondents  and  does  not  extend  to  any 
other  person. 

XL  Saaervations  of  Rights  by  United 
States 

22.  The  covenant  not  to  sue  by  the 
United  States  set  fosth  in  Paragrai^  21 
does  not  pertain  to  any  matters  other 
thm  those  exinreasly  qMdfied  in 
Paragraph  21.  The  United  Statea 
reserves,  and  this  Consent  Order  is 
without  prejudice  to.  all  rights  against 
Respondents  ¥rith  respect  to  all  other 
matters  inrh'd<"P,  but  not  limited  to: 

a.  liability  forudlure  to  meet  a 
requirement  of  this  Consent  Order. 

b.  criminal  liability; 

c  liaUlity  for  damages  iat  injury  to, 
destruction  of,  or  loss  of  natural 
resources,  and  for  the  costs  of  any 
natural  reeouroe  damage  assessments;* 
or 

d.  liability  arising  from  any  future 
arrangement  for  disposal  or  treatment  of 
a  hazardous  substance,  pollutant  or 
contaminant  at  the  Site  aftw  the 
efiisctive  date  of  this  Consent  Order. 

23.  Notwithstanding  any  other 
provision  in  this  Consent  Ordw.  the 
United  States  reserves,  and  this  Consent 
Order  is  wiUiout  prejudice  to,  the  right 
to  institute  judicial  or  administrative 
proceedings  against  any  individual 
Respondent  seeking  to  compel  that 
Respmident  to  perform  respDnse  actions 
relating  to  the  Site,  and/or  to  reimburse 
the  United  States  for  additional  costs  of 
response,  if: 

a.  information  is  discovered  which 
indicatea  that  such  Respondent 
contributed  hazardous  substances  to  the 
Site  in  such  greater  amount  or  of  such 
greater  toxic  or  other  hazardous  eCfscts 
that  sudi  Respondent  no  longer 
qualifies  as  a  de  minimis  party  at  the 
Site  because  (insert  volume  and  toxicity 
criteria  from  Paragraph  11  of  the 
Statement  of  Facts.  e.g..  "such 
Respondent  contributed  greater  than 

%  of  the  hazardous  substances 

at  the  Site,  or  contributed  hazardous 
substances  which  are  sfgnificanUy  more 
toxic  or  are  of  significanUy  greater 


*T1iis  natural  reaource  damags  reservation  must 
be  included  unless  the  Federal  Natural  Rasource 
Trustea(s]  baa/have  agreed  to  a  covenant  not  to  sua 
pursuant  to  Section  122(|X2)  of  CERCLA.  In 
accordance  writh  Section  122(|)(1)  of  CERCLA. 
where  the  release  or  threatened  raieaaa  of  any 
hazardous  substances  at  the  site  may  have  rMullsd 
in  t^fw^ff—  to  natural  raaouicea  under  the 
Irustaaahip  of  the  United  States,  the  Region  should 
nodfy  the  Federal  Nahual  Resource  Trusteelsl  of 
the  negotiations  and  encourage  the  Trusteelsl  to 
perticipete  in  the  negotiations. 


hazardous  effect  than  other  hazardous 
substances  at  the  ^te"];  or 

[NelB:  The  cost  ovorun  reopenar  in 
Paragraph  23(b)  below  should  only  be 
included  with  respect  to  any  raapondent  who 
is  not  paying  a  pnmium  in  lieu  of  tliis 
reopener.) 
(b.  total  response  costs  at  or  in  conitection 

«vith  the  Site  exceed  $ (insert  dollar 

amount  of  cost  ceiliog). 
(Note:  If  some  reepoodents  are  paying  a 
premium  in  lieu  of  die  coat  ovwiun  reopener 
and  some  an  not,  insert:  "This  Paragraph 
23(b)  sliall  not  apply  to  tlioaa  Respondents 

identified  [insert  "in  Paragraph "  or 

"in  Appendix ")  who  have  elected  to 

pay  a  ^emium  pursuant  to  Paragraphs  15 
and  le.") 

Xn.  Covenant  not  to  Sue  by 


^   24.  Ref  pondents  covenant  not  to  sue 
and  agree  not  to  assert  any  claims  or 
causes  of  action  against  the  United 
States  or  its  contractors  or  employees 
with  respect  to  the  Site  or  this  Consent 
Order  including,  but  not  limited  to: 

a.  any  direct  or  indirect  claim  for 
reimbursement  from  the  EPA  Hazardous 
Substance  Superfund  besed  on  Sections 
106(b)(2).  107,  111,  112,  or  113  of 
CERCLA,  42  U.S.C  9606(b)(2),  9607, 
9611, 9612,  or  9613.  or  any  other 
provision  of  law; 

b.  any  claims  ariaing  otit  of  response 
activities  at  the  Site;  ■  and 

c.  any  claim  against  the  United  States 
purstumt  to  Sections  107  and  113  of 
CERCLA.  42  U.S.C  9607  and  9613, 
relating  to  the  Site.^ 

25.  Nothing  in  this  Consent  Order 
shall  be  deemed  to  constitute 
preauthorization  or  approval  of  a  claim 
within  the  meaning  of  Section  111  of 
CERCLA,  42  U.S.C.  9611,  or  40  CFR 
300.700(d). 


■If  tibe  consent  order  does  not  resolve 
respondents'  liability  for  the  site  as  a  whole,  the 
scope  of  Paragraph  24  (b)  and  (c)  may  be  narrowed 
to  conform  to  the  scope  of  EPA's  covenant  not  to 
sue.  For  example,  if  the  consent  order  resolves 
reapondenU'  liability  for  defined  "Past  Raqwnse 
Coats"  and  far  a  defined  "Opwrable  Unit  I," 
Paragraph  24  (b)  and  (c)  could  be  limited  to  "any 
claim  arising  out  of  response  actions  at  the  Site  for 
which  the  Past  Re^Mnse  Coats  virere  incuned  and 
any  claim  arising  out  of  Operable  Unit  I." 

•The  settlement  should,  wherever  possible, 
releaaa  or  resolve  any  claims  by  respondents  against 
the  United  States  related  to  tlie  site.  Where  a  claim 
is  asserted  by  a  potentially  responsible  party,  or  the 
Region  has  any  information  suggesting  federal 
agency  liability,  all  information  relating  to  potential 
federal  liability  should  be  provided  to  the  aflisctad 
agency  and  DO)  as  soon  as  possible  in  order  to 
resolve  any  such  issues  in  the  settlement 
Settlement  of  any  federal  liability  will  require 
additional  revisions  to  this  document,  and  model 
l«ngii«g«  will  be  provided  separately.  Only  in 
exceptional  drcumstanoas  w^ere  fKleral  liability 
catmot  be  resolved  In  a  timely  manner  in  the 
settlement  should  this  provision  be  deleted  and 
private  pertiea  be  allowed  to  reaarve  their  rights. 


26.  Respondents  covenant  not  to  sue 
and  agree  not  to  aasert  any  claims  or 
cauaes  of  action  against  each  other  with 
regard  to  the  Site  '  pursuant  to  Sectitms 
107  and  113  of  CERCLA.  42  U.S.C.  9607 
and  9613. 

XnL  Eflect  of  SettleuMut/Cuuli  luuUuu 

ft   ,    ,■•-    nil   II  M 

rrancDOB 

27.  Nothing  in  this  Conaent  Order 
shall  be  construed  to  create  any  rights 
in,  or  grant  any  cause  of  action  to,  any 
perscm  not  a  Party  to  this  Consent 
Oder.  The  United  States  and 
Respondents  eech  reserve  any  and  all 
rights  (including,  but  not  limited  to,  any 
right  to  contribution),  defenses,  claims, 
demands,  and  causes  of  action  which 
each  Party  may  have  with  respect  to  any 
matter,  tranaaction.  or  occurrence 
relating  in  any  way  to  the  Site  agunst 
any  person  not  a  Party  hereto. 

28.  In  any  subsequent  administrative 
or  judicial  proceeding  initiated  by  the 
United  States  for  injunctive  reUef, 
recovery  of  response  costs,  or  other 
relief  relating  to  the  Site,  Respondents 
shall  not  assert,  and  may  not  maintain, 
any  defense  or  claim  based  upon  the 
principles  of  waiver,  ns  judicata, 
collateral  estoppel,  issue  preclusion, 
claim-spUtting,  or  other  defenses  besed 
upon  any  contention  that  the  claims 
raised  in  the  subsequent  proceeding 
were  or  should  have  been  brought  in  the 
instant  action;  provided,  however,  that 
nothing  in  this  Paragraph  affects  the 
enforceability  of  the  covenant  not  to  sue 
included  in  Paragraph  21. 

29.  The  Parties  agree  that  each 
Respondent  is  entitled,  as  of  the 
effective  date  of  this  Consent  Order,  to 
protection  from  contribution  actions  or 
claims  as  provided  by  Sections  113(f)(2) 
and  122(g)(5)  of  CERCLA,  42  U.S.C. 
9613(f)(2)  and  9622(g)(S),  for  "matters 
addressed"  in  this  Consent  Order.  The 
"matters  addressed"  in  this  Consent 
Order  are  [all  response  actions  taken  by 
the  United  States  and  by  private  parties, 
and  all  response  costs  incurred  and  to 
be  inctirred  by  the  United  States  and  by 
private  parties,  at  or  in  connection  with 
tiie  Site.]  • 

XIV.  Parties  Bound 

30.  This  Consent  Order  shall  apply  to 
and  be  binding  upon  EPA  and  upon 
Respondents  and  their  [heirs.] 


'If  the  consent  order  does  not  resolve 
respondents'  liability  for  the  site  as  a  wholA  the 
scope  of  respondents'  covenant  not  to  sueftach 
other  may  be  narrowed  so  as  to  conform  to  the 
scope  of  the  United  States'  covenant 

■This  definition  of  "niatters  addressed"  assumes 
that  this  consent  order  is  designed  to  resolve  fully 
respondents'  liability  at  the  site.  If  the  intended 
resolution  of  liability  is  narrotver  in  scope,  then  the 
definition  of  "matters  addressed"  will  need  to  be 
nammad. 
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suooMms  and  assignl.  Aay  (^aag*  &i 
ownanhip  or  ccHp<mi|B  or  ofter  l^al 
status  of  a  RMpondant,  inchidiiig  but 
not  Mmited  to.  any  tiafiafBr  of  aHats  or 
raal  or  personal  proparty,  shall  in  no 
way  kott  such  ResixiiKknt's 
raaponaihilitiaa-undaqthie  OxmBk 
Ordar.  Eadi  signatoryito  this  Consent 
Order  certifies  that  hejOT  die  is 
authorized  to  enter  in^o  the  teriu  and 
conditiiHis  of  this  CadMOt  Onto  and  to 
execute  and  bind  legally  the  perty 
represented  by  him  ov  her. 

XV.  lirtayatie«/Appa>diraB= 

31.  This  Consent  OMer  and  its 
appendices  constitutei  the  final, 
conpiete  and  exclusite  agreement  and 
undnstanding  among  the  Parties  with 
respect  to  the  settlement  endiodied  in 
this  Consent  Order.  The  Parties 
acknowledge  that  thee»  are  no 
lepraaantations,  asre^nents  or 
understandings  reuti^  to  the 
settlement  other  than  i^ose  exprasaly 
ccmtained  in  diis  Consent  Order.  The 
following  appendices  are  attached  to 
and  incorporated  into  this  Consent 
Order 

"  Appandix  A"  is  (tiie  list  of  Respoadents]. 
"  Appmdix  B"  U  {the  bap  of  the  Site|. 
"AppandixC  is  {the  payment  schedule]. 
(NoiR  List  any  addition^  appendices.) 

XVI.  Public  Comment 

32.  This  Consent  OHer  shall  be 
subfect  to  a  puUic  cofnment  period  of 
not  less  than  30  days  pursuant  to 
Section  122(i)  of  CERpLA.  42  U.SX1 
9622(i).  la  accordance  with  Section 
122(iH3)  of  CERCLA.I42  U.S.C. 
9622(i)(3).  EPA  may  withdraw  or 
withhold  its  consent  to  this  Consult 
Ordw  if  comments  received  disclose 
facts  or  consideratioils  which  indicate 
that  this  Consent  Orcfer  is  inappropriate, 
improper,  or  inadequete. 

XVn.  Attorney  General  Aniroval 

INole:  This  Section  shoeld  be  used  if 
Attorney  General  approval  is  required  for  this 
settlement  because  total  past  and  projected 
response  costs  at  the  sit^  will  exceed 
$S00,000.  excluding  interest.  The  Region 
should  consult  with  DO)  during  the 
negotiations  process  and  should  obtain 
written  DO)  approval  of  the  settlement  before 
publishing  notice  of  the  proposed  consent 
order  in  the  Federal  Register  pursuant  to 
Section  122(i)  of  CERC£a.  The  Re^on 
should  discuss  with  DQ)  any  significant 
comments  received  during  the  public 
comment  period.  If  the  H^on  believes  that 
the  consent  order  should  be  modified  based 
upon  public  comment,  the  Region  should 
discuss  with  the  DOJ  attorney  assigned  to  the 
case  whether  the  propoaed  change  will 
require  formal  re-approval  by  DO).) 

33.  The  Attorney  General  or  [his/her] 
designee  has  approved  the  settlement 
embodied  in  this  Coasent  Order  in 


accordance  wMi  Section  122(gN4)  of 
CERCLA.  42  U.S.C  9622(g)(4). 

XVm.  EMiBCthrvDate 

34.  The  efEactive  date  of  thu  Coasent 
Order  shall  be  the  date  upon  which  EPA 
issties  written  notice  to  Respondents 
that  the  public  comment  period 
pursuant  to  Paragraph  32  has  cloaed  and 
that  comments  received,  if  any.  do  not 
require  modification  of  or  EPA 
withdrawal  from  this  Qmsent  Ordo'.* 

his  so  agreed  and  ordered: 

U.S.  Bnvuonmental  Protecti<m  Agency 

By: 


INaoM) 
|Date]_ 


Regional  Administrator,  Region  __    _ 
[Note:  if  tlw  Regional  Administrator  has 
reddegated  aumority  to  enter  into  <fe  ^ 

minimis  settlements,  insert  name  and  title  of 
delegated  cffidal.) 

THE  UNIKRSIGNED  RESPONDENT  enters 
into  this  Consent  Order  in  the  matter  of 
(insert  U.S.  EPA  docket  number),  relating  to 
the  (insert  site  nanw  and  location): 

For  Respondent 

(Name) __^ 


(Address) 

By: 

(Name)  _ 
(Date) 
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FEDERAL  RESERVE  SYSTEM 

The  NHtsutMahi  Bank.  Lhnitod; 
Formation  of.  Acquisition  t>y,  or 
Merger  of  Bank  Holding  Companios; 
and  Acqulsttion  of  NontMnkIng 
Company 

The  company  listed  in  this  notice  has 
applied  tmder  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  also  has  given  notice 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFH  225.23(a)(2))  for  the  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C  1843(c)(8))  and  § 
225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbarilung  activi^  that  is 
listed  in  §  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding 
companies,  or  to  engage  in  such  an 
activity.  Unless  otherwise  noted,  these 


activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediatoia^ectiai  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
q»plicati<m  has  been  accepted  foe  ■'•■>.jA- 
procesaing.  it  will  also  be  availaUe  6r 
inspection  at  the  offices  of  the  Board  of 
GovemcHTS.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  to  acquire  the  non-benking 
subsidieries  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  is 
efficiency,  tiiat  outweigh  possible 
adverse  efiiectB,  such  as  undue 
concentration  of  resources,  decreased  or 
tmCair  competition,  conflicts  of 
interests,  or  tmsoimd  banking 
practices."  Any  request  for  a  hearing  on 
this  question  mtirt  oe  accompanied  by 
a  statement  of  the  reascms  a  written 
presentation  would  not  suffice  in  lieu  of 
a  heering.  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
siunmarizing  the  evidence  that  wotild 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
agoieved  by  approval  of  ue  ^oposal.  - 
^Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  4, 
1996 

A.  Federal  Reserve  Bank  of  San 
Frandaco  (Kenneth  R.  BiAning, 
Director,  Bank  Holding  Company)  101 
Mariiet  Street,  San  Francisco,  California 
94105: 

1.  The  Kfitsubisbi  Bank,  Limited, 
Tokyo,  Japan:  to  merge  with  The  Bank 
of  Tokyo,  Ltd.,  Tokyo.  Japan,  and 
thereby  indirectly  acquire  The  Bank  of 
Tokyo  Trust  Company,  New  York.  New 
York.  The  Chicago-Tokyo  Bank. 
Chicago,  Illinois,  and  Union  Bank,  San 
Francisco.  California. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
BOT  Securities.  Inc.,  New  Yori:,  New 
York,  and  thereby  engage  in  making, 
acquiring  or  servicing  loans,  pursuant  to 
§  225.25(b)(1),  providing  investment  or 
financial  advice,  pursuant  to  § 
225.25(b)(4).providing  brokerage 
services  separately  and  in  combination 
with  investment  advisory  services, 
pursuant  to  §  225.25(b)(15), 
tmderwriting  and  dealing  in  bank- 
eUgible  sectirities,  piuwiant  to  § 
225.25(bKl6),  providing  general 
information  and  statistical  forecasting 
wilh  respect  to  foreign  exchange 
markets,  pursuant  to  §  225.2S(b)(17), 
acting  as  a  futures  commission 
merchant,  pursuant  to  §  225.25(b)(18), 
and  trading  for  its  own  accoimt  in 


certain  foreign  exchange  spot,  forward, 
futures,  and  options  transactitms.  The 
Bank  of  Tokyo.  Ltd.,  76  Fed.  Res.  Bull 
654  (1990),  and  BOT  Financial  Corp., 
Boston,  Massachusetts,  and  thereby 
engage  in  making,  acqtiiring  or  servicing 
loans,  pursuant  to  §  225.25(b)(1),  acting 
as  investment  or  financial  advisor, 
pursuant  to  §  22S.2S(b)(4),  leasing 
services,  pursuant  to  §  225.25(bK5),  and 
providing  data  processing  and  data 
transmission  services,  purstiant  to  § 
225.2S(b)(7)  of  the  Board's  Regulation  Y. 

In  connection  with  this  appUcation. 
Union  Bank,  San  Frandsco,  California, 
will  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  BanCal  Tri-State  Corporation, 
San  Frandsco,  California,  and  thereby 
indirectly  acquire  The  Bank  of 
Califomia,  N.A.,  San  Frandsco, 
California.  The  Bank  of  Califomia  will 
acquire  the  banking  assets  and  assiune 
the  liabilities  of  Union  Bank  and  Union 
Bank  will  cease  to  be  an  insured 
institution. 

In  connection  with  this  proposal.  The 
Mitsubishi  Bank  Ltd.  and  Union  Bank 
have  applied  to  acquire  UB  Investment 
Services,  Inc.,  Los  Angeles,  Califomia, 
and  thereby  engage  in  investment 
advisory  services,  pursuant  to  § 
225.25(b)(4)  of  the  Board's  Regulation  Y; 
securities  brokerage  activities,  pursuant 
to  §  225.25(b)(15)  of  the  Board's 
Regulation  Y;  and  acting  as  riskless 
prindpal,  purstiant  to  Bankers  Trust 
New  York  Corporation,  75  Fed.  Res. 
Bull.  829  (1989);  Bankers  Commercial 
Corporation,  San  Diego,  Califomia,  UB 
Leasing,  Inc.,  Los  Angeles,  Califomia, 
and  Unionbuic  Leasing  Corp.,  Los 
Angeles,  Califomia,  and  thereby  engage 
in  making,  acquiring  or  servicing  loans, 
pursuant  to  §  225.25(b)(1);  acting  as 
investment  or  financial  advisor, 
pursuant  to  §  225.25(b)(4);  and  leasing 
services,  pursuant  to  §  225.25(b)(5).  and 
providing  data  processing  and  data 
transmission  services,  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y; 
Stance  Properties,  Inc.,  San  Frandsco, 
Califomia,  and  thereby  engage  in  escrow 
and  custodial  services,  piusuant  to  § 
225.25(b)(3)  of  the  Board's  Regulation  Y; 
and  UB  Mortgage  Corp.,  San  Francisco, 
Califomia,  and  thereby  engage  in  acting 
as  trustee  tmder  deeds  of  tnist,  piusuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  1, 1995. 
jfloaiiiBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  9&-29820  Filed  12-6-95;  8:45  am] 
BNJJNQ  OOOB  tSIO-ai-P 


Southern  National  Corporation,  at  at; 
Notiea  of  AppUcaUons  to  Engage  da 
novo  In  PanniaaibIa  Nonbanking 
Acttvidaa 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(l])  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  direcUy  or 
throu^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conduded 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expeded  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  effidency,  that 
outweigh  possible  adverse  eifeds,  such 
as  tmdue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflids  of  interests,  or  imsound 
banlung  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fad  that  are  in  dispute,  simmiarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  21, 1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Southern  National  Corporation, 
Winston-Salem,  North  Carolina;  to 
engage  de  novo  in  making,  acquiring,  or 
servidng  loans  or  other  extensions  of 
credit,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  AUanta,  Georgia 
30303: 


1.  Central  and  Southern  Holding 
Company,  Miliedgeville.  Georgia;  to 
engage  de  novo  in  operating  a  savings 
assodation,  pursuant  to  §  225.25(b)(g) 
of  the  Board's  Regulation  Y.  Applicant 
will  diarter  an  interim  thrift.  Central 
and  Southern  of  North  Georgia, 
Greensboro,  Georgia,  which  will  be 
merged  with  Applicant's  existing 
subsidiary.  Central  and  Southern  Bank 
of  Greensboro. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 

].  Colorado  Business  Bankshares. 
Inc.,  Denver,  Colorado;  to  engage  de 
novo  tiirougb  its  subsidiary,  Colorado 
Business  Ljeasing,  Inc.,  Denver, 
Colorado,  in  leasing  personal  property, 
pursuant  to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  1, 1995. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  95-29821  Filed  12-6-95;  8:45  am) 

BNJJNQ  COM  aSIO-01-F 


Wella  Fargo  &  Company;  Change  in 
Bank  Control  Noticaa;  Acqulsitlona  of 
Sharea  of  Banka  or  Bank  Hokjing 
Companiaa;  Correctton 

This  notice  corrects  a  notice  (FR  Doc. 
95-28984)  published  on  page  58627  of 
the  issue  for  Tuesday,  November  28, 
1995. 

Under  the  Federal  Reserve  Bank  of 
San  Frandsco  heading,  the  entry  for 
Wells  Fargo  &  Company,  is  revised  to 
read  as  follows: 

1 .  Wells  Fargo  &■  Company  San 
Frandsco,  Califomia;  to  acquire  at  least 
50.1  percent  of  the  voting  shares  of  First 
Interstate  Bancorp,  Los  Angeles, 
Califomia,  and  thereby  indirectly 
acquire  First  Interstate  Bank  of  Alaska, 
N.A.,  Anchorage,  Alaska;  First  Interstate 
Bank  of  Arizona,  N.A.,  Phoenix, 
Arizona;  First  Interstate  Bank  of 
Califomia,  Los  Angeles,  Califomia;  First 
Interstate  Bank  of  Denver,  N.A.,  Denver, 
Colorado;  First  Interstate  Bank  of 
Englewood,  N.A.,  Englewood,  Colorado; 
First  Interstate  Bank  of  Idaho,  N.A., 
Boise,  Idaho;  First  Interstate  Bank  of 
Montana,  N.A.,  Kalispell,  Montana;  First 
Interstate  Bank  of  Nevada,  N.A.,  Las 
Vegas,  Nevada;  First  Interstate  Bank  of 
New  Mexico,  N.A.,  Santa  Fe,  New 
Mexico;  First  Interstate  Bank  of  Oregon, 
N.A.,  Portland,  Oregon;  First  Interstate 
Bank  of  Texas,  Nj\.,  Houston,  Texas; 
First  Interstate  Bank  of  Utah,  N.A.,  Salt 
Lake  City,  Utah;  First  Interstate  Bank  of 
Washington,  N.A.,  Seattle,  Washington; 
First  Interstate  Bank  of  Wyoming,  N.A., 
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Caspw.  Wyaming;  Fir^  bitantal*  Bank. 
Ltd.,  Los  Angries,  CaUfbrnia:  and  First 
Interstate  CAitral  Baali,  Cairtia«a», 
Califamia. 

Wells  Fargo  &  Omtaay  San 
Frandsco,  California;  io  acquire  Rrst 
Interstate  Resouroe  Fifanoe  Associates. 
Newport  Beeck.  Califi^nia.  mad  thereby 
engage  in  making,  sarMdng,  and 
acquiring  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Boerd's  Regiilatfm  Y, 
Liberty  Brokerage,  Inc^,  New  York.  New 
York,  and  thereby  engi^  in  securities 
brokerage  activities,  ptirsuant  to  § 
225.25(bKl5)  of  the  B0ard's  Regulation 
Y.  and  Star  System.  Inc.,  Califovnla.  and 
ther^y  engage  in  data  transoussion 
services  through  an  electronic  fund 
transi(Br  netw<vk,  pursiiant  to  § 
225.2S(b)(7)  of  the  Board's  Regulati<m  Y. 

CMmnents  on  this  u>pKcation  must 
be  received  by  December  22, 1905. 

Board  of  Gowmon  of  ^0  Ffldsnl  Rmstw 
Systam,  DecBmber  1 ,  IMP* 

Deputy  Secretary  1^  the  Shord. 

(PR  Doc  95-29822  Piledh2-6-95:  8:45  am] 

aaiaie  ooea  $n»-t-r 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  j 

Adnlnialralion  for  CSMren  md 


New  and  PendbiQ  DevtiofWlraQon 
Protect  Propoaato  S^wnltlad  Purauant 
to  8aG4k>n1115(a)  of  tlM  Social 
Sacurfty  Act  NovamHar  1995 

AQENCY:  Administration  for  Children 
and  Families,  HHS. 
action:  Notice. 

SUMMARY:  This  notice  ilists  new 
proposals  for  welfare  teform  and 
combined  welfare  ref()rm/Medicaid 
demonstration  projects  submitted  to  the 
Depeitment  of  Health  land  Human 
Services  for  the  month  of  November, 
1995.  It  includes  both  those  proposals 
being  considered  imder  the  standard 
waiver  process  and  those  being 
considered  under  the  30  day  process. 
Federal  approval  for  ^e  proposals  has 
been  requested  pursuant  to  section  1115 
of  the  Social  Security  Act.  This  notice 
also  lists  proposals  that  were  previously 
submitted  and  are  stiB  pending  a 
dedsimi  and  im>jectsithat  have  been 
approved  since  November  1, 1995.  The 
Health  Care  Financing  Administration  is 
publishii^  a  separate  notice  for 
Medicaid  only  demoitstration  projects. 

Conunents;  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  w^l  not  provide 


written  respimsea  to  coonnents.  We 
will,  however,  neither  approve  Aor 
disapprove  new  proposals  under  the 
standard  application  process  for  at  J 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

Afi0niS9ES:  For  specific  infcffmati<m  or 
questions  on  the  content  of  a  project 
contact  the  State  contact  listed  for  that 
project. 

Comments  on  a  proposal  or  requests 
fw  copies  of  a  pn^osal  should  be 
addressed  to:  Howard  Rolston, 
Administrati<Ri  for  Children  and 
Ftanihes,  370  L'Enfant  Promenade, 
S.W.,  Aerospace  Building,  7th  Floor 
West,  Washingtcm  DC  20447.  FAX:  (202) 
205-3598  PHONE:  (202)  401-9220. 

8UPfl.EMfllTAflV  MFOMMATION: 


Under  Section  1115  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (HHS)  may 
approve  research  and  demonstration 
project  proposals  with  a  twoad  range  of 
poUcy  (^jectives. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Eegialer  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
(kmonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  proceditfes  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

On  August  16, 1995,  the  Secretary 
published  a  notice  in  the  Federal 
Register  (60  FR  42574)  exercising  her 
discretion  to  request  proposals  testing 
welfare  reform  strategies  in  five  areas. 
Since  such  projects  can  only  incorporate 
provisions  included  in  that 
announcement,  they  are  not  subject  to 
the  Federal  notice  procedures.  Tlie 
Secretary  proposed  a  30  day  approval 
process  for  those  provisions.  As 
previously  noted,  this  notice  lists  all 
new  or  pending  welfare  reform 
demonstration  proposals  under  section 
1115.  Where  possible,  we  have 
identified  the  proposals  being 
considered  under  the  30  day  process. 
However,  the  Secretary  reserves  the 
right  to  exercise  her  discretion  to 


consider  any  fHoposal  under  the  30  day 
process  if  it  meets  the  crit«ia  in  the  five 
specified  arees  and  the  State  requests  it 
orconcurs. 

n.  LialiBg  afNew  aad  Pending 
,Prapoial<  far  the  Month  <rf  November, 
IttS 

As  part  of  cmr  procedures,  we  are 
publishkig  a  mcmthly  notice  in  the 
Federal  lagtaler  of  all  new  and  pending 
proposals.  This  notice  contains 
proposals  for  the  month  of  Novwnber, 
1995. 

Project  Title:  California— Wc^  Pays 
DoDonstration  Prefect  (Amendment). 

Description:  Would  amend  Woik  Pa^ 
Demonstration  Prefect  by  adding 
provisions  to:  reduce  benefit  levels  by 
10%  (but  retaining  the  need  level); 
reduce  benefits  an  additional  15%  after 
6  mtaiths  on  assistance  for  cases  with  an 
^le-bodied  aduh;  time-limit  assistance 
to  (Me-bodied  adults  to  24  months,  and 
not  increase  benefits  for  children 
conceived  while  receiving  AFDC. 

Date  Received:  3/14/94. 

7THP:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Glen  Brodcs,  (916) 
657-3291. 

Project  Title:  California — ^Assistance 
Payments  Etemonstraticm  Project 
(Amendment). 

Description:  Would  amend  the 
Assistance  Payments  Demonstration 
Project  by:  exempting  certain  categories 
of  AFE)C  families  from  the  State's 
benefit  cuts;  paying  the  exempt  cases 
based  on  grant  levels  in  effect  in 
California  on  November  1, 1992;  and 
renewing  the  waiver  of  the  Medicaid 
maintenance  of  effort  provision  at 
section  1902(c)(1)  of  the  Social  Security 
Act,  which  was  vacated  by  the  Ninth 
Circuit  Court  of  Appeals  in  its  decision 
in  Beno  v.  Shalala. 

Date  Received:  8/26/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Bruce  Wagstaff,  (916) 
657-2367. 

Project  Title:  California— Work  Pays 
Demonstration  Project  (Amendment). 

Description:  Would  amend  the  Work 
Pays  Demonstration  Project  by  adding 
provisions  to  not  increasing  AFDC 
benefits  to  families  for  additional 
children  conceived  while  receiving 
AFDC. 

Z)ate  deceived:  11/9/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Bruce  Wagstaff,  (916) 
657-2367. 

Project  Title:  Cabfomia— Sdiool 
Attendance  Demonstr^on  Project. 
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Description:  In  San  Diego  Coimty, 
require  AFDC  recipients  ages  16-18  to 
attend  school  or  participate  in  JOBS. 

Date  Received.  12/5/94. 

TVpe:  AFDC 

Qirrent  Status:  Pending. 

Contact  Person:  Bruce  Wagstaff,  (916) 
657-2367. 

Project  Title:  Connecticut — A  Fair 
Chance — Modification. 

Description:  Proposed  modifications 
would:  establish  time  limits;  disregard 
earnings  for  time-limited  recipients  up 
to  poverty  level;  reduce  benefit  increase 
for  additional  children  by  one-half; 
require  minor  parents  to  live  with  adult; 
change  redetermination,  verification, 
and  reporting  requirements;  provide 
employer  tax  credits  for  hiring  AFDC 
recipients;  require  biometric 
identification  as  condition  of  eligibility 
for  unit;  establish  two-tier  payment 
system  for  new  residents;  simplify  and 
conform  AFDC  and  Food  Stamp  rules 
on  resources;  allow  24  weeks  of  job 
search  without  child  care  guarantee; 
change  good  cause  criteria  regarding 
participation;  change  JOBS  sanctions; 
apply  imiform  sanction  policy  for  JOBS, 
child  support,  and  voluntary  quits; 
extend  transitional  Medicaid  to  two 
years;  provide  transitional  child  care 
while  income  below  75%  of  state 
median;  limit  the  application  period  for 
transitional  child  care  to  6  months  after 
leaving  AFDC;  establish  fee  for  child 
care  for  AFDC  recipients;  serve  non- 
custodial parents  imder  JOBS. 

Date  Received:  8/10/95. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Nancy  Wiggett,  (203) 
424-5329. 

Project  Title:  Georgia — ^Jobs  First 
Project. 

Description:  In  ten  pilot  counties, 
would  replace  AFDC  payment  with  paid 
employment;  extend  transitional 
Medicaid  to  24  months;  eliminate  100 
hoiu  employment  rule  for  eligibility 
determination  in  AFDC-UP  cases. 

Date  Received:  7/5/94. 

Type:  AFDC. 

Current  Status:  Pending  (not 
previously  published). 

Contact  Person:  Nancy  Meszaros, 
(404) 657-3608. 

Project  Title:  Hawaii — Families  Are 
Better  Together. 

Description:  Statewide,  would 
eliminate  100-hour,  attachment  to  the 
work  force,  30  day  unemployment  and 
principal  wage  earner  criteria  for  AFDC- 
UP  families. 

Date  Received:  5/22/95. 

Type:  AFDC. 

Current  Status:  Pendir\g. 

Contact  Person:  Patricia  Murakami, 
(808) 586-5230. 


Project  Title:  lUinois— Six  Month 
Paternity  Establishment  Demonstration. 

Description:  In  20  counties,  would 
require  the  establishment  of  paternity, 
imless  good  cause  exists,  witnin  6 
months  of  appUcation  or 
redetermination  as  a  condition  of  AFDC 
and  Medicaid  eligibility  for  both  mother 
and  child;  would  deny  Medicaid  to 
children  age  7  and  under,  exclude 
children  from  filing  rules,  and  exempt 
Department  from  making  protective 
payments  to  eligible  children,  when 
custodial  parent  has  not  cooperated  in 
establishing  paternity;  delegate  the 
establishment  of  paternity  in 
uncontested  cases  to  caseworkers  who 
perform  assistance  payment  or  social 
service  functions  under  title  IV-A  or 
XX. 

Date  Received:  7/18/95. 

Title:  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Karan  D.  Maxson, 
(217) 785-3300. 

Project  Title:  Kansas — Actively 
Creating  Tomorrow  for  Families 
Demonstration. 

Description:  Would,  after  30  months 
of  participation  in  JOBS,  make  adults 
ineligible  for  AFDC  for  3  years;  replace 
$30  and  1/3  income  disregard  with 
continuous  40%  disregard;  disregard 
himp  sum  income  and  income  and 
resources  of  children  in  school;  count 
income  and  resources  of  family 
members  who  receive  SSI;  exempt  one 
vehicle  without  regard  for  equity  value 
if  used  to  produce  income;  allow  only 
half  AFDC  benefit  increase  for  births  of 
a  second  child  to  families  where  the 
parent  is  not  working  and  eliminate 
increase  for  the  birth  of  any  child  if 
families  already  have  at  least  two 
children;  eliminate  100-hour  rule  and 
work  history  requirements  for  UP  cases; 
expand  AFDC  eligibility  to  pregnant 
women  in  1st  and  2nd  trimesters; 
extend  Medicaid  transitional  benefits  to 
24  months;  eliminate  various  JOBS 
requirements,  including  those  related  to 
target  groups,  participation  rate  of  UP 
cases  and  the  20-hour  work  requirement 
limit  for  parents  with  children  under  6; 
require  school  attendance;  require 
minors  in  AFDC  and  NPA  Food  Stamps 
cases  to  live  with  a  guardian;  make  work 
requirements  and  penalties  in  the  AFDC 
and  Food  Stamp  programs  more 
uniform;  and  increase  sanctions  for  not 
cooperating  with  child  support 
enforcement  activities. 

Date  Received:  7/26/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Faith  Spencer,  (913) 
296-0775. 

Project  Title:  Louisiana— Individual 
Responsibility  Projedf 


Description:  Statewide,  would  limit 
AFDC  benefits  to  24  months  out  of  a  60 
month  period  for  able-bodied  recipients 
with  extensions  where  the  individual 
has  been  actively  seeking  employment, 
where  job  availability  is  unfavorable, 
where  the  individual  loses  a  job  for 
factors  unrelated  to  his  job  performance, 
or  where  the  individual  requires  up  to 
one  year  to  complete  employment 
related  education  or  training;  require 
each  child  to  attend  school  and  be 
immunized  or  the  child  will  be  removed 
from  the  budget  group;  and  applies  a 
full  family  sanction  where  the  parent 
has  declined  or  refused  an  opportunity 
for  full-time  employment,  without  good 
cause. 

Date  Received:  9/22/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Sammy  Guillory, 
(504)  342-4089. 

Project  Title:  Maine — Welfare  to  Work 
Program. 

Description:  Statewide,  would  require 
caretaker  relatives  to  sign  a  family 
contract;  require  participation  in 
parenting  classes  and  health  care 
services;  provide  one-time  vendor 
payments  in  lieu  of  AFDC  for  the 
purpose  of  obtaining/retaining 
employment;  provide  voucher  payments 
to  both  married  and  unmarried  minor 
parents;  limit  JOBS  exemptions;  expand 
eligibility  for  Transitional  Medicaid  and 
Child  Care  and  replace  sliding-scale  fees 
with  flat-rate  fees;  reduce  Transitional 
Medicaid  rep>orting  requirements; 
disregard  entire  value  of  one  vehicle; 
and  apply  any  federal  savings  to  the 
JOBS  program  services.  In  selected  sites, 
implement  ASPIRE-Plus,  a  subsidized 
employment  program,  would  cash  out 
food  stamps,  divert  AFDC  benefits  and 
pass  through  all  child  support  collected 
to  families  who  participate  in  ASFERE- 
Plus. 

Date  Received:  9/20/95. 

Type:  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Susan  Dustin,  (207) 
287-3104. 

Project  Title:  Mississippi — A  New 
Direction  Demonstration  Program — 
Amendment. 

Description:  Requests  amendments  to 
the  Work  First  Component  (operating  in 
Adams,  Harrison,  Hinds,  Jones.  Lee  and 
Washington  counties)  of  the  Mississippi 
New  Direction  Demonstration  Project 
which  would:  provide  transitional 
Medicaid  and  child  care  to  AFDC 
families  even  if  they  have  not  received 
AFDC  for  at  least  three  months;  and 
permit  JOBS  sanctions  to  be  imposed  for 
exempt  clients  that  volunteer  for  JOBS 
and  then  drop  out  without  good  cause. 
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Date  Recaved:  11/10/95. 

Type:  Combined  AfDC/Medicaid. 

Qment  Status:  New. 

Contact  Per^n:  Lasy  Temple,  (601) 
359-4476. 

Project  TUle:  New  Hampshire— 
Earned  hicome  Disregard  Demonstration 
Proiect 

De$cription:  AFDC  applicants  and 
redpienU  would  havf  the  first  $200 
plus  Vh  the  remaining  earned  income 
disregarded. 

Date  Received:  9/2()/93. 

7>pe:AFDC 

Current  Status:  Penlding. 

Contact  Person:  Avis  L.  Crane,  (603) 
271-4255.  I 

Project  Title:  New  Hampshire— New 
Hampshire  Employm^t  Program  and 
Family  Assistance  Program. 

Description:  Statewjlde,  would  replace 
APDC  with  Employm^  Program 
administered  by  bothJEmployment 
Security  Agency  and  family  Assistance 
Program;  require  )ob  search  and  other 
emploj^ent-related  activities  for  first 
26  wedcs  of  receipt  followed  by  work- 
related  activities  for  36  weeks;  eliminate 
JCffiS  target  group  fuqding  requirement 
and  change  |OBS  reporting 
requirements;  require  recipients 
attending  post-secon4ary  or  part-time 
vocstiosial  training  to  participate  in 
workrielated  activities;  eliminate  JOBS 
services  priority  for  violimteers; 
establish  limits  for  p^vision  of 
transportation  and  odier  JOBS  services 
based  on  activity  anq  local  couultions; 
eliminate  remoteness  as  exemption  from 
JOBS:  require  non-cuatodial  parents  to 
participate  in  yOBS;  increase  earned 
income  disregard  to  30%;  eliminate 
AFDC-l)P  eligibility  requirements; 
allow  transitional  caae  management  for 
up  to  one  year,  raise  tesource  limit  to 
$2,000  and  exclude  one  vehicle  and  life 
insurance  policies;  pass  through  child 
support  directly  to  femily;  take  SSI 
income  into  account  In  determining 
eligibility/payment;  eliminate 
conciliation  and  apply  JOBS  sanction  of 
50%  of  AFDC  benefits  for  three  months 
followed  by  no  payment  for  three 
months,  allowing  option  to  increase 
initial  sanction  up  to  100%;  exempt 
pregnant  women  fiom  JOBS  only  during 
third  trimester;  for  mlinor  parents  cases, 
include  in  assistance!  unit  any  parent  or 
sibling  living  in  the  l^ome;  eliminate 
gross  income  test:  disregard  educational 
grants:  allow  emergency  assistance  for 
families  with  emplo3fment-related 
barriers;  allow  State  to  eliminate  the 
certificate  option  fonchild  care  and 
development  block  grant  funds  and  use 
of  these  funds  for  capital  improvement; 


eliminate  ceiling  on 


i\t  Risk  Child  Care 


funds;  provide  that  17?  lot  AFDC  not  be 


reduced  during  life  of  demonstration; 
fund  computer  system  modifications  at 
80%  FFP:  require  pregnant  recipients  to 
cooperate  with  child  support;  require 
that  AFDC  apply  for  Medicaid  as  a  unit 
and  not  individually;  eliminate 
requirement  of  receipt  of  AFDC  ftMr  3  of 
last  6  months  in  order  to  receive 
transitional  Medicaid;  and  allow  Stete 
to  require  that  some  individuals  be 
assigned  to  a  managed  care  program; 
subMitute  outcome  measures  for  JOBS 
participation  rates:  change  participation 
requirements  for  parents  with  diildrai 
imder  6,  UP  recipients  and  minors; 
esteblish  a  medical  deduction;  increase 
the  sanction  for  non-cooperation  with 
child  support;  exempt  individuals  with 
significant  employment  berriers  from 
JOBS:  treet  lump  sum  income  and  all 
real  property,  except  a  home,  as  a 
resource;  and  use  20%  of  gross  earned 
income  as  a  Medicaid  disregerd.  Also 
contains  various  Food  Stamp  waivers. 
Date  Received:  9/18/95. 
Type;  AFDC. 
Current  Status:  Pending. 
Contact  Person:  Marianne  Broshek, 
(603) 271-4442. 

Project  Title:  New  Hampshire— New 
Hampshire  Employment  Program. 

Description:  In  three  pilot  sites,  would 
require  work  after  6  months  of  AFDC 
receipt;  eliminate  the  exemption  bom 
JOBS  for  women  in  the  second  trimester 
of  pregnancy;  eliminate  the  JOBS 
exemption  for  caretaker  of  a  child  under 
3  but  not  less  than  1  year  of  age:  replace 
the  earned  income  disregard  of  $90  and 
$30  and  ^/s  with  a  50%  disregard  which 
is  not  time-limited;  raise  the  resource 
limit  for  recipients  to  $2,000;  disregard 
foil  value  of  one  vehicle  per  adult  for 
applicants  and  recipients;  apply  a  foil 
family  sanction  volimtarily  quitting  a 
job  or  refosing  to  accept  a  job;  apply  a 
sanction  of  reducing  the  payment 
standard  by  30%  for  one  month  for 
failure  to  comply  with  JOBS  in  the  first 
instance,  by  60%  in  the  second  instance 
for  one  month,  and  in  the  third  instance 
apply  a  foil-family  sanction  for  three 
months  or  until  compliance;  and  require 
non-custodial  parents  to  participate  in 
JOBS. 
Date  Received:  10/6/95. 
Type:  AFDC. 
Current  Status:  Pending. 
Contact  Person:  Marianne  Broshek, 
(603) 271-4442. 

Project  Title:  North  Carolina— Work 
First  Program. 

Description:  Statewide  would 
eUminate  increase  in  AFDC  benefits 
resulting  from  a  birth  of  a  child,  limit 
JOBS  exemptions,  require  a  self- 
sufficiency  contract,  and  limit  AFDC 
receipt  to  24  cimiulative  months. 


Families  who  reach  the  time  limit  could 
not  reapply  for  3  years.  The  contract 
would  require:  Cooperation  with  child 
support;  dhild  immunizatimis  and 
medical  check-ups;  school  attendance; 
and  that  teen  parente  live  with  a  parent/ 
adult  and  graduate  from  high  school. 
Failure  to  sign  the  contract  would  result 
in  denial  of  the  AFDC  application. 
Failure  to  comply  would  result  in  the 
loss  of  the  adult's  AFDC  benefits  and 
(starting  with  the  second  sanction) 
Medicaid  coverage  for  a  minimum  of:  3 
months  for  the  first  sanction,  3  months 
for  the  second,  6  mcmths  for  the  third, 
and  3  years  for  the  fourth.  The  Stete 
would  ofiier  new  applicante  a  one-time 
payment  in  lieu  of  AFDC;  expand 
AFDC-UP  eligibility;  raise  the  resource 
limit  to  $3,000  and  the  vehicle  asset 
limit  to  $5,000  for  AFDC  and  Food 
Stamps;  and  provide  for  automatic  food 
stamps  eligibility  for  AFDC-eligible 
famiUes. 

Date  Received:  9/20/95. 

Type:  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Kevin  Fitzgerald. 
(919)  733-3055. 

Project  Title:  North  Carolina— 
CabaiTUS  County  Work  Over  Welfare 
Demonstration  Project.Description:  In 
Cabarrus  Coimty.  would  require  AFDC 
and  Food  Stamps  applicante  and 
redpiento,  with  exemptions,  to  sign  an 
agreement  to  participate  in  employment 
and  training  for  up  to  40  houn  per 
week;  would  divert  AFDC  and  Food 
Stamps  benefite  to  private  employers  to 
supplement  wages;  and  would  disregard 
those  wages  for  AFIX:,  Food  Stamps, 
and  Medicaid  eligibility  (for  NPA 
participante).  Also,  would  extend  the 
$30  and  ^/a  disregard  to  2  years  for 
unsubsidized  earnings.  Individuals  who 
not  comply  would  be  denied  AFDC, 
Food  Stamps,  and  Medicaid  (unless 
pregnant)  according  to  the  following 
schedule:  first,  until  compliance: 
second:  for  a  minimum  of  4  months;  and 
third  and  subsequently:  for  a  minimum 
of  8  months.  Adults  who  do  not  sign  an 
agreement  would  be  denied  AFDC,  Food 
Stamps,  and  Medicaid  (unless  pregnant) 
until  they  sign. 

Date  Received:  10/5/95. 

Type:  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Kevin  Fitzgerald, 
(919)  733-3055. 

Project  Title:  Ohio— Ohio  First. 

Description:  Statewide,  would  replace 
ciurent  earned  income  disregards  with 
$250  and  V^  for  twelve  mon&s  for 
recipients;  eliminate  the  work  history 
requirement  for  married  parents  in 
AFDC-UP  cases;  eliminate  100-hour  rule 
for  AFDC-UP;  disregard  of  stepparent 
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income  for  four  months;  increase  the 
vehicle  asset  limit;  use  established 
vacancies  for  subsidized  employment 
slote;  require  applicant  job  search  as  a 
condition  of  family  eligibility;  maintain 
food  stamp  benefit  levels  when  the 
AFDC  benefit  is  reduced  as  a  result  of 
sanction:  impose  progressive  sanctions 
for  noncompliance  with  JOBS  leading  to 
whole  family  sanctions;  esteblish  that 
failme  to  comply  with  JOBS  equates  to 
failure  to  comply  with  work  program 
requiremente  under  the  Food  Stamp 
Program;  limit  AFDC  eligibility  to  36 
months  out  of  any  60  month  period, 
unless  exempt;  allow  the  IV-D  agency  to 
determine  good  cause  for 
noncooperation  with  Child  Support 
Enforcement;  change  penalty  for  failure 
to  cooperate  with  Qiild  Support 
provisions  to  include  a  whole  family 
sanction  if  the  failure  continues  for  two 
yea|S:  change  penalty  for  fiaud  to 
intlude  ineUgibility  for  all  assistance 
unit  members  until  payments  received 
fraudulently  have  been  repaid:  require 
development  and  signing  of  a  self- 
sufficiency  contract  as  a  condition  of 
eligibility  for  the  assistance  imit;  require 
pregnant  women  receiving  Medicaid  to 
participate  in  substance  abuse  screening 
as  part  of  prenatal  care;  implement 
sanctions  for  failure  to  coo]>erate  with 
substance  abuse  screening  leading  to 
whole  family  sanctions. 

Date  Received:  10/27/95. 

Type:  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Joel  Rabb,  (614)  466- 
3196. 

Project  Titie:  Oklahoma— Untitled. 

Description:  In  four  pilots  conducted 
in  five  counties  each,  would  (1)  extend 
transitional  child  care  to  up  to  24 
months:  (2)  require  that  all  children 
through  age  18  be  immunized  and 
require  that  responsible  adulte  with 
preschool  age  children  participate  in 
parent  education  or  enroll  the  children 
in  Head  Start  or  other  preschool 
program;  (3)  not  increase  AFDC  benefits 
after  birth  of  additional  children,  but 
provide  voucher  payment  for  the 
increment  of  cash  benefits  that  would 
have  been  received  until  the  child  is 
two  yean  old;  and  (4)  pay  lesser  of 
AFDC  benefit  or  previous  state  of 
residence  or  Oklahoma's  for  12  months 
for  new  residents. 

Date  Received:  10/27/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Raymond  Haddock, 
(405) 521-3076. 

Project  Title:  Oregon— Oregon  Option. 

Description:  As  a  statewide  project, 
would  incorporate  waivers  already 
approved  in  1992  for  JOBS  Welfare 


Program  and  in  1994  for  the  JOBS  Plus 
Demonstration  with  previously  pending 
waiver  requests  to  increase  vehicle  asset 
limit  and  extend  transitional  child  care. 
Requeste  guaranteed  level  of  federal 
funding,  with  funds  not  used  for 
benefite  to  be  used  for  other  community 
support  or  prevention  programs.  Also 
would,  with  some  exceptions,  limit 
receipt  of  AFDC  benefits  to  no  more 
than  24  out  of  84  months  for  families 
with  employable  parents:  allow  case 
manager  to  determine  JOBS  exemptions 
on  an  individual  basis;  eliminate  the 
time  restrictions  on  job  search;  impose 
progressive  sanctions,  leading  to  full- 
family  ineligibility,  for  non-compliance 
with  JOBS;  require  ineligible  alien 
parente  of  AFDC  children  to  participate 
in  JOBS;  require  counseling  for 
recipients  with  substance  abuse 
problems:  require  teen  parents  to  live  in 
an  adult-supervised  setting:  discontinue 
the  AFDC-UP  program  from  Jime 
through  September  each  year  and 
eliminate  the  100-hour  rule  and  work 
history  requirements:  increase  asset 
limit  to  $2,500  for  non-JOBS 
pai^cipante  and  $10,000  for  JOBS 
participants,  and  treat  lump-sum 
f>ayments  as  an  asset;  require  annual 
AFDC  eligibility  redeterminations: 
modify  the  rules  for  potential  liability 
under  EBT. 

Date  Received:  7/10/95. 

Type:  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Neely,  (503)  945- 
5607. 

Project  Title:  Oregon — Expansion  of 
the  Transitional  Child  Care  Program. 

Description:  Provide  transitional  child 
care  benefits  without  regard  to  months 
of  prior  receipt  of  AFDC  and  provide 
benefite  for  24  months. 

Date  Received:  8/8/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jim  Neely,  (503)  945- 
5607. 

Project  Title:  Oregon — Increased 
AFDC  Motor  Vehicle  Limit. 

Description:  Would  increase 
automobile  asset  limit  to  $9000. 

Date  Received:  11/12/93. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jim  Neely,  (503)  945- 
5607. 

Project  Title:  Pennsylvania — School 
Attendance  Improvement  Program 

Description:  in  7  sites,  would  require 
school  attendance  as  condition  of 
eligibility. 

Date  Received:  9/12/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Patricia  H.  O'Neal, 
(717) 787-4081. 


Project  Title:  Peimsylvania — Savings 
for  Education  Program. 

Description:  Stetewide,  would  exempt 
as  resources  college  savings  bonds  and 
funds  in  savings  accounts  earmarked  for 
vocational  or  secondary  education  and 
disregard  interest  income  earned  fiom 
such  accounts. 

Date  Received:  12/29/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Patricia  H.  O'Neal, 
(717)  787-4081. 

Project  Title:  South  Carolina — ^Family 
Indep>endence  Program. 

Description:  Statewide,  would,  with 
exceptions,  time  limit  AFBC  benefits  to 
families  with  able  bodied  adults  to  24 
months  out  of  120  months,  not  to 
exceed  60  months  in  a  lifetime; 
eliminate  increase  in  AFDC  benefit 
resulting  from  birth  of  children  10  or 
more  months  after  the  family  begins 
AFDC  receipt,  but  provide  bienefits  to 
such  children  in  the  form  of  vouchers 
for  goods  and  services  permitting  child's 
mother  to  participate  in  education, 
training,  and  employment-related 
activities;  eliminate  deprivation 
requirements,  principal  earner 
provisions,  work  history  requirements, 
and  100-hour  rule  for  /VFDC-UP; 
increase  AFDC  resource  limit  to  $2,500 
and  disregard  as  resources  one  vehicle 
with  a  market  value  up  to  $10,000,  the 
balance  in  an  Individual  Development 
Account  (IDA)  up  to  $10,000,  and  the 
cash  value  of  life  insurance;  disregard 
from  income  up  to  $10,000  in  lump  sum 
payments  deposited  in  an  IDA  within  30 
days  of  receipt,  earned  income  of 
children  attending  school,  and  interest 
and  dividend  income  up  to  $400; 
require  participation  in  a  family  skills 
training  program;  require  certain  AFDC 
recipients  to  submit  to  random  drug 
tests  and/or  participate  in  alcohol  or 
drug  treatment;  require  children  to 
attend  school;  increase  amount  of  child 
support  passed  through  to  AFDC 
recipients;  require  more  extensive 
information  for  child  support 
enforcement  purposes;  modify  JOBS 
exemptions  and  good  cause  criteria,  and 
increase  sanctions  for  non-compliance; 
make  job  search  a  condition  of 
ehgibility;  allow  non-custodial  parents 
of  AFDC  children  to  participate  in  JOBS; 
pay  transitional  grant  equaling  3  percent 
of  the  maximum  family  grant  following 
employment;  and  provide  transitional 
grant  Medicaid  and  child  care  for  12 
months  from  the  date  of  employment  for 
cases  previously  closed  due  to  time 
limit.  I 

Date  Received:  6/12/95. 

Type:  AFDC. 

Current  Status:  Pending. 
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Contact  Person:  Linda  Martin  (804) 
737-«010. 

Ptoject  Title:  Texaflh-Achieving 
Change  far  Texans.    I 

Description:  Statewjide,  would 
implement  raquirem^at  far  a  personal 
responsibility  agreement  which 
addresses  issues  such  as  child  support 
cooperation,  early  medical  screening  for 
diildren,  vtatk.  requiiements.  drug  and 
alcohol  abuse,  school  attendance,  and 
parenting  skills  trainfag;  would  limit 
the  caretaker  exemption  firom 
employment  servicest  disregard  the 
earned  income  and  resources  from 
earnings  of  a  child,  set  resource  limits 
which  promote  indeiiendecce  from 
AFDC,  eliminate  woii  history  and  100- 
hour  niles  for  otherwise  eUgible  two- 
parent  families.  In  Beocar  County  would 
time-limit  AFDC  benefits  to  12,  24,  and 
36  months  depending  on  education  and 
job  expoience.  with  axtensions  of  the 
time>limit  based  on  severe  personal 
hardship,  or  in  cases  Where  the  State 
could  not  provide  sueportive  services, 
or  the  where  the  local  economy  was  in 
such  state  that  the  recipient  could  not 
reasonably  be  expected  to  find 
employment,  if  State  funds  are  available 
to  continue  assistance.  Transitional 
Medicaid  and  child  qare  services  would 
be  provided  to  individuals  who  exhaust 
their  time-limited  cash  benefits.  In  two 
metropoUtan  8tatisti<)Bl  areas  establish 
hidividual  Developnient  Accoimts  to 
promote  the  transition  to  independence 
from  AFDC  through  allowable  account 
dediu:tions  far  education,  biisiness  start- 
up costs  and  the  like.  In  Fort  Bend 
County  would  allow  at  recipient  option, 
one-time  AFDC  cash  emergency 
assistance  payments  of  $1,000  in  lieu  of 
ongoing  regular  AFDC  payments  with 
prohibition  from  appljring  for  regular 
AFDC  for  a  period  of  12  months  bam 
date  of  receipt.  In  Dallas-Fort  Worth 
would  require  electronic  imaging 
(fingerprinting  ocHnbbied  with 
photographic  identification). 

Dote  Received:  lO/B/95. 

Title:  AFTXVMedicaid. 

Current  Status:  Feeding. 

Cor\tact  Person:  Kent  Gummerman, 
(512)  43S-3743. 

Project  Title:  Utahi-Untitled. 
-  Description:  Statewide,  would 
exclude  the  value  of  ^  vehicle  for  AFDC 
recipient  families,  including  those  also 
receiving  Food  Stamjps.  Would  not 
apply  to  initial  eligibility  determination. 

Dote  Received:  10/3/95. 

Type:  AFDC. 

Current  Status:  Petiding. 

Contact  Person:  Bi\  Biggs.  (801)  538- 
4337. 


m.  Listiiig  of  Approved  Proposals  since 

Nuveuibcr  1«  1998 

None. 
IV.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  an  AFDC  or 
combined  AFDC/Medicaid  proposal 
should  be  directed  to  the 
Administration  for  Children  and 
Families  (ACF)  at  the  address  listed 
above.  Questions  concerning  the  content 
of  a  proposal  should  be  directed  to  the 
State  contact  listed  for  the  proposal. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93562;  Assistance  Payments- 
Research) 

Dated:  December  1. 1995. 
Howard  KalstoB, 

Director,  Office  of  Planning.  Research  and 
Evaluation. 

(PR  Doc  95-29823  Filed  12-6-95;  8:45  am] 
I  0001  41S4-t«-r^ 


I  Scare  I 


Agency  for  HoalthCare  Policy  and 
Reeeerch  i 

Availability  of  D^  Clinical  Praclioe 
QukMhie  on  Smoking  Ceeaation  for 
Pre-Pul)lication  Review 

AQBICY:  Agency  for  Health  Care  Policy 
and  Research. 
ACTKM:  Notice. 

SUMMARY:  The  Agency  for  Health  Care 
Policy  and  Research  (AHCPR) 
announces  the  availaAiility  of  a  draft 
AHCPR-sponsored  clinical  practice 
guideline  on  smoking  cessation  for  pre- 
ptiblication  review.  This  guideUne  is 
bmng  produced  by  a  muhidisciplinary 

Erivate-sector  panel  of  experts  omvened 
y  AHCPR  The  expert  panel  will  not 
respond  to  individual  comments  but 
will  consider  all  comments  in 
determining  revisions  to  the  guideline. 
Individuals  interested  in  obtaining  a 
copy  of  the  draft  guideline  for  review 
must  agree  not  to  disclose  its  content  to 
the  public  prior  to  its  publication  by 
AHCPR 

DATES:  Comments  must  be  postmarked 
by  January  4, 1996. 
SUPPlfMENTARY  INFORMATION:  The 
Agency  for  Health  Care  PoUcy  and 
Research  is  responsible  for  the' 
development  of  clinical  practice 
guidelines  that  may  be  used  by 
physicians,  other  health  care 
practitioners,  educators,  and  consiuners 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
clinically  managed.  The  AHCPR 
focihtates  the  development  of  guidelines 
by  establishing  private-sector  panels 
who  are  responsible  for  their  content. 


A  private-sector  panel  of  health  care 
experts  and  consumers  was  formed  in 
May,  1994  to  develop  a  clinical  practice 
guideline  to  improve  the  eSectiveness  of 
smoking  cessation  activities.  A  public 
meeting  was  also  held  in  November, 
1994  for  the  panel  to  receive  comments 
and  information  relevant  to 
development  of  the  guideline.  The  panel 
has  reviewed  and  syndiesized  the 
Uterature  on  this  topic  and  drafted  a  set 
of  conclusions  and  recommendations 
based  on  the  best  available  scientific 
data  and  expert  judgment. 

A  draft  of  these  conclusions  and 
recommendations  is  now  imdergoing 
peer  review  by  a  substantial  niunber  of 
individuals  and  groups  who  are 
knowledgeable  about  smoking  cessation 
programs  and  related  activities.  With 
this  notice,  the  panel  and  AHCPR  are 
also  making  the  draft  guideline  available 
to  any  person  who  wi^es  to  revi^  and 
comment  on  it,  so  long  as  the  petwm 
agrees  to  honor  the  confidentiality  of 
this  draft  (as  specified  below). 

After  review  of  all  comments 
received,  the  panel  will  revise  the  draft 
guideUne  and  prepare  the  clinical 
practice  guideUne  on  smoking  cessation. 

Potential  reviewers  should  note  that 
AHCPR  may  disclose  the  names  of  the 
guideUne  reviewers  at  the  same  time  the 
guideUne  is  pubUshed.  The  AHCPR  may 
also  release  die  review  comments  after 
the  guideline  is  published.  However,  the 
comments  wiU  not  be  attributed  to 
specific  reviewers. 

Confidentiality  Statement  for  Reviewers 

During  the  review  process,  and  tmtil 
pubUshed  by  AHCPR,  the  guideline  is 
confidential.  It  may  not  be  quoted, 
distributed,  or  copied  without  the  prior 
written  consent  of  the  panel  chair. 

All  requests  for  the  draft  guideline 
must  include  the  foUowing 
confidentiaUty  statement  signed  by  the 
requestor: 

In  order  to  protect  the  integrity  of  the 
panel's  deliberative  process  and  its  final 
product,  I  agree  that:  I  will  not  release, 
publicly  present,  publish,  have  published,  or 
otherwise  disseminate  any  portion  of  the 
drait  Smoking  Cessation  guideline. 

Signature  

Date    : 

Affiliation     

Name  (printed  or  typed)    


Request  for  Draft  Guideline 

To  receive  a  copy  of  the  draft 
guideUne,  requests  must  include: 
Requestor's  name;  AfiiUation  (business 
or  organization);  Address  (including  zip 
code);  Telephone  and  Fax  numbers; 
Signed  confidentiality  statement;  and 
Information  on  reviewer's  computer 
resources,  if  appUcable,  (needed  to 


ascertain  abiUty  to  use  a  computerized 
program  for  guideline  review). 

Written  remiests,  together  with  the 
signed  confidmtiality  statement,  should 
be  mailed  to:  Cheryl  CampbeU,  Panel 
Manager;  Tedmical  Resources 
International,  Inc.  (TRI),  3202  Tower 
Oaks  Boulevard,  Rockville,  Maryland 
20852-4200.  (Fax  number:  (301)  231- 
6377.)  If  faxing  the  request,  the  original 
signed  confidentiaUty  statement  must 
also  be  mailed. 

Autranated  review  process:  A 
computerized  guideline  review  process, 
supported  by  AHCPR,  enables 
comments  to  be  entered  on  a  speciaUy 
formatted  diskette.  A  diskette  will  be 
furnished,  with  instructions,  to  those 
requesting  the  draft  guideline.  To 
fodlitate  die  review  process,  it  is 
recommended  that  reviewers  use  the 
computer  diskette  to  record  their 
comments.  Reviewers  who  do  not  use  a 
diskette  wiU  be  asked  to  provide 
typewritien  comments. 

Requests  for  a  copy  of  the  draft 
guideline  should  include  the  foUovdng 
infruination  regarding  the  computer 
system  to  be  used  for  reviewing  the 
guideline:  Type  of  computer  IBM/ 
compatible  or  Macintosh;  and  if  IBM/ 
compatible:  the  size  of  disk  drive  (3.5" 
or  5.25"). 

For  technical  assistance  or  questions 
regarding  computer  resources,  call  the 
G^deline  Review  Technical  Support  at 
(301)  231-5250  ext.  100  and  ask  for  Ms. 
Cheryl  Campbell. 

FOR  AOOmoNAL  INFORMATION:  Additional 
information  on  the  guideUne 
development  process  is  contained  in  the 
AHCPR  Program  Note,  "CUnical 
Practice  Guideline  Development," 
(AHCPR  PubUcation  No.  93-0023)  dated 
August  1993. 

This  doounent  may  be  obtained  from 
the  AHCPR  PubUcations  Clearinghouse, 
P.O.  Box  8547,  Silver  Spring,  MD  20907; 
or  call  toll-free:  1-800-358-9295. 

Dated:  December  1, 1995. 
Clifton  R.  Gaiis, 
Administrator. 
[PR  Doc  95-29865  Piled  12-«-95;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  96E-O3O0I 

Detemiinatlon  of  Regulatory  Review 
Period  for  Purpooee  of  Patent 
Extenaion;  CELLCEPT® 

AQENCY:  Food  and  Drug  Adnunistration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administraticm  (FDA)  has  determined 


the  regulatory  review  period  for 
CELLCEPT®  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  appUcation  to  the 
Commissioner  of  Patents  and 
Trademaiics,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
RockviUe,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian ).  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  QMnpetition  and  Patent  Term 
Rest(»ation  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  appUcant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  imtil  tiie  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  imtil  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  himian  drug  product  CELLCEPT® 
(mycophenolate  mofetil).  CELLCEPT® 
is  indicated  for  the  prophylaxis  of  organ 
rejection  in  patients  receiving  allogeneic 
renal  transplants.  Subsequent  to  this 


approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  CELLCEPT®  (U.S*i^tent 
No.  4,753,935)  from  Syntex,  Inc.,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
October  2, 1995,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  CELLCEPT®  represented 
the  first  permitted  commercial 
marketing  or  use  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  me 
applicable  regulatory  review  period  for 
CELLCEPT®  is  2,479  days.  Of  this  time, 
2,304  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  175  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(1}) 
became  effective:  July  21, 1988.  'The 
appUcant  claims  )une  24, 1988,  as  the 
date  the  investigational  new  drug 
appUcation  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  July  21, 1988, 
which  was  30  days  after  FT)A  receipt  of 
IND  31.747  on  June  21,  1988. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act (21  use  357h  November  10,  1994. 
FDA  has  verified  the  applicant's  claim 
that  the  new  drug  application  (NDA)  for 
CELLCEPT®  (NDA  50-722)  was  initially 
submitted  on  November  10, 1994. 

3.  The  date  the  application  was 
approved:  May  3, 1995.  FDA  has 
verified  the  appUcant's  claim  that  NDA 
50-722  was  approved  on  May  3, 1995. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  824  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  February  5, 1996,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  June  5, 1996,  for  a 
determination  regarding  whether  the 


* 


/  Vol.  60,  No.  235  /  Thunday,  December  7,  1095  /  Notices 


applicant  for  axtanaon  adad  with  due 
diligaace  dunng  the  fBgulatory  review 
poicMi  To  meet  its  buraen,  tlie  petition 
must  contain  sufBdefit  facts  to  merit  an 
FDA  investigation.  (Ste  H.  Se^  857. 
pert  1, 98th  Cong.,  id  seas.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  Cormat 
specified  in  21 OFR  ip.30. 

Coaunents  and  petitions  should  be 
submitted  to  the  Doclete  Management 
Branch  (address  abon^)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dod^et  number  found  in  brackets  in  the 
heading  of  this  docuinent  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  . 
Friday.  ' 

Dated:  November  30,  ises. 
StaartL.  MghiiegaHi 
Associate  Canmissionet  for  Health  Affairs. 
(FR  Doc  95-29768  FUe4  12-6-95: 8:45  am) 


Delarminallon  of  Rofulatory  novlew 

Ftrfod  fof  PuvposMiof  PMint 
ExiaiMion;  ZMECAIlDrM 

AQENCY:  Food  and  [Mug  Administration. 
HHS.  I 

ACTION:  Notice. 


The  Food  and  Drug 
Administration  (FDAO  has  determined 
the  regulatory  review  period  fw 
ZJNECASD^  and  is  publishing  this 
notice  of  that  determuation  as  required 
by  law.  FDA  has  mat^  the 
determination  because  of  the    ' 
submission  of  an  api^ication  to  the 
Commissioner  of  Patents  and 
Trademarks,  Departiaent  of  Commerce, 
for  the  extension  of  a|  patent  which 
claims  that  hiunan  dtug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parl^wn  Dr.. 
Rockville,  MD  208571 
FOR  FURTHER  MFORMATION  CONTACT: 
Brian  J.  Malkin,  Ofii<)e  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  560^  Fishers  Lane, 
Rockville.  MD  20857,  301-443-1382. 
SUPPLBfCffTARY  MFO|ttiATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1^4  (Pub.  L.  98-417) 
and  the  Generic  Aniaial  Drug  and  Patent 
Term  Restoration  Ac*  (Pub.  L.  100-670) 
generally  provide  thf  t  a  patent  may  be 
extended  for  a  perio4  of  up  to  5  years 
so  long  as  the  patent^  item  (human 
drug  i»oduct,  animal  drug  product, 


medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatary  review  period  bmas  the  basis 
for  determining  tlM  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  {diaae  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  tbe  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amovmt  of  extension  that  the 
Qnnmissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  oefore  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ZINECARDtm 
(dexrazoxane).  ZINECARD^^  is 
indicated  for  reducing  the  inddenoe 
and  severity  of  cardomyopathy 
assodated  with  doxorubidn 
administration  in  women  with 
metastatic  breast  cancer  who  have 
received  a  cumulative  doxorubidn  dose 
of  300  milligrams  per  square  meter  and 
who.  in  their  physidan's  opinion, 
would  benefit  from  continuing  therapy 
with  doxorubidn.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  ZINECARD™  (U.S. 
Patent  No.  4,275,063)  fitnn  British 
Technology  Ckt>up  Ltd.,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  October  5, 1995.  FDA 
advised  the  Patent  and  Trademaik 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  ZINECARU™ 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
appUcable  regulatory  review  period  for 
ZINECARD™  is  2,748  days.  Of  this 
time,  1.546  days  occurred  during  the 


testing  phase  of  the  regulatory  review . 
period,  while  1,202  days  occurred 
dtiring  the  approval  phase.  Theee 
periods  of  time  %vere  derived  from  the 
mllowing  dates: 

1.  The  date  an  exemption  under 
section  50S(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  V.S.C.  355(i}) 
became  effective:  November  18. 1987. 
The  applicant  claims  September  2S, 
1987.  as  the  date  the  investigational  new 
drug  application  (IND)  for  ZINECARDtm 
(IND  30.617)  became  effective.  However. 
FDA  records  indicate  that  the  agency    , 
received  IND  30.617  on  September  22. 
1987.  IND  30317  was  placed  on  clinical 
hold  on  Odober  22, 1987.  and  was 
removed  from  hold  on  November  18. 
1987.  The  date  IND  30,617  was  removed 
from  hold.  November  18, 1987,  is  the 
IND  effective  date. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  February  10, 1992.  The 
applicant  claims  February  7. 1992.  as 
the  date  the  new  drug  application 
(NDA)  for  ZINECARDTM  (ndA  20-212) 
was  initially  submitted.  However,  FDA 
records  indicate  that  FDA  received  NDA 
20-212  on  February  10. 1992,  making 
February  10, 1992,  the  beginning  of  the 
NDA  regulatory  review  period. 

3.  The  date  the  application  was 
approved:  May  26. 1995.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-212  was  approved  on  May  26. 1995. 

This  determination  of  the  regulatory 
review  period  estabUshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  caloilations 
of  the  actual  period  for  patent  extension. 
In  its  appUcation  for  patent  extension, 
this  applicant  seeks  1,825  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  uiy  of 
the  dates  as  published  is  incorred  may, 
on  or  before  February  5, 1996,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  June  5, 1996,  for  a 
determination  regarding  whether  the 
applicant  for  extension  aded  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  suffideiU  facts  to  mwit  an 
FDA  investigation.  (See  H.  Rept  857. 
part  1, 98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
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single  copies)  and  identified  with  the 
dodcet  number  found  in  brackets  in  the 
heading  of  this  doaunent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  30, 1995. 
Stuart  L.Nightiiigaie. 
Associate  Canmissiona  fix- Health  Affairs. 
(FR  Doc.  95-29769  Filed  12-6-95;  8:45  am] 
MUsm  OOM  4i«-fi-F 


[DockMNo.96E-0183] 

Datormlnation  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
>,      Extension:  CPI®  Ventak®  P2  AICD 
System 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  CPI® 
Ventak®  P2  AICD  System  and  is 
publishing  this  notice  of  that 
determination  as  reqiured  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  direded  to  the 
Dockets  Management  Branch  (iff'A- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
RockviUe.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Ad  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Ad  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  yeare 
so  long  as  the  patented  item  (human 
drug  produd,  animal  drug  produd, 
medical  device,  food  additive,  or  color 
additive)  was  subjed  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  ads,  a  produd's 
regulatory  review  period  forms  the  basis 
for  determining  the  amcnmt  of  extension 
an  applicant  may  receive. 
.   A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 


investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  me  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  adual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtraded  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  CPI®  Ventak®  P2 
AICD  System.  CPI®  Ventak®  P2  AICD 
System  is  indicated  for  the  treatment  of 
patients  with  ventricular  fibrillation 
and/or  ventricular  tachyarrhythmia  who 
are  at  high  risk  of  sudden  cardiac  death. 
Subsequent  to  this  approval,  the  Patent 
and  TrademariiL  Office  received  a  patent 
term  restoration  application  for  CPI® 
Ventak®  P2  AICD  System  (U.S.  Patent 
No.  Re.  34,879)  from  Cardiac 
Pacemakers,  Inc.,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  September  25, 1995,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  medical  device  had 
imdergone  a  regulatory  review  period 
and  that  the  approval  of  CPI®  Ventak® 
P2  AICD  System  represented  the  first 
commerdal  marketing  of  the  produd. 
Shortly  thereafter,  the  Patent  and 
Trademark  Office  requested  that  FDA 
determine  the  produd's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
CPI®  Ventak®  P2  AICD  System  is  1,178 
days.  Of  this  time,  620  days  occiurod 
during  the  testing  phase  of  the 
regiilatory  review  period,  while  558 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun: 
December  20, 1991.  FDA  has  verified 
the  applicant's  claim  that  the  date  the 
investigational  device  exemption  (IDE) 
required  under  section  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Ad 
(21  U.S.C.  360j(g))  for  human  tests  to 
begin  became  effective  on  December  20, 
1991. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 


360e):  August  30, 1993.  FDA  has 
verified  the  applicant's  daim  that  the 
premarket  approval  application  (PMA) 
for  CPI®  Ventak®  P2  AICD  Systems 
(PMA  P930035)  was  initially  submitted 
on  AuRust  30, 1993. 

3.  The  date  the  application  was 
approved:  March  10, 1995.  FDA  has 
verified  the  applicant's  daim  that  PMA 
P930035  was  approved  on  March  10. 
1995. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  adual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  363  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  February  5, 1996,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  June  5, 1996,  for  a 
determination  regarding  whether  the 
appUcant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  biutlen,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
spedfied  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  30, 199S. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  95-29766  Filed  12-6-95;  8:45  am) 
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Grassroots  Regulatory  Partnership 
IMeeting;  Southeast  Region,  New 
Orteens  and  Nashville  Districts; 
Seafood  Industry 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  a  pubUc  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  (Office  of 
External  Affairs,  Office  of  Regulatory 
Affiairs,  Office  of  the  Southeast  Region, 
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New  Orleuu  and  Nas^viUe  Districts, 
and  Coater  for  Food  S^sty  nd  A^Ued 
Nutritioii)  is  anncNuicpig  ^  bm  pi^lic 
meetiiig  as  a  foUowupto  a  meeting  held 
in  April  1995.  The  NsUr  Orleaas  and 
Nashville  Offices  of  Ft)A  wiU  meet  %irlth 
interested  persons  in  9m  Statss  of 
Alaberaa.  LouisiaBa,  Mississippi,  sad 
Tennessee  to  adtfaess  ipedfic  iasass  el 
concern  to  the  seafood  preoessing  - 
industry,  other  stakehf^ders,  and  FDA. 
Because  die  Interstate!  Shellfish 
Sanitstion  Conference  addressed  the 
issue  of  VAno  vulnif^s  in  raw  oysters, 
this  meeting  will  not  fover  that  issue. 
Any  other  seafood  iss^  will  be  ofen  ior 
discussion.  The  agMM^  is  holding  dns 
meeting  to  praraete  tl|ii  Prerident's 
initiattve  far  a  partae^p  approech 
between  froot-Une  regulatsrs  sad  die 
people  agected  by  the  work  of 
regolatory  agencies,  and  to  creels  local 
partnerships. 

DATIS:  The  public  maMng  will  be  held 
aa  Friday.  January  19^  1998.  frcn  19 
a.m.  to  3-.30  pJB.        j 

APOHgliWt  The  puMic  meeting  win  he 
held  at  the  GrandCastoo  Hotel  Gulijpert. 
3305  West  Beadi  Blvd.,  Gulfp<Mt,  MS 
39501. 601-670-7779  or  1-800-354- 
2450.  I 

FOR  PUimCII  WrOHMAfWW  CONTACT: 
Sandra  S.  Baxter,  FDA  Nashville 
District.  297  Plus  Park  Blvd.,  Nadiville. 
TN  37217.  615-781-^72.  FAX  615- 
781-5383. 

SUfflBerr  ART  MFOfilATION:  In  the 
Federal  Register  of  April  20. 1095  (60 
FR 19753).  FDA  announced  that  a  series 
of  Grassroots  Regulatory  Partnership 
Meetings  would  be  hsld.  This  dociunent 
announces  a  foUowuft  meeting  to  the 
one  held  on  April  25. 1995.  in  Atlanta, 
GA.  Those  persons  interested  in 
attending  this  public  meeting  should 
FAX  or  send  their  re^stration.  and 
comments  or  questioiis  desired  to  be 
addressed  to  the  mee^ng  to  the  above 
contact  person  by  January  5. 1996. 
There  is  no  registration  fee  for  this 
meeting.  However,  due  to  space 
limitations,  early  registration  is 
required.  The  goal  of  this  meeting  is  to 
listen  to  concerns  and  ideas  of  the 
regulated  seafood  industry  and  other 
stakeholders,  and  to  identify  possible 
next  steps  for  the  agency. 

Dated:  December  1,  lb95. 
William  B.SGhBhz. 
Deputy  Commissioner  ft>r  Policy. 
(FR  Doc  95-29767  Filefl  12-6-95: 8:45  am) 
cooc  4ias-si-f 
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r:  The  Food  and  Dng 
Adeskustietion  (PDA)  has  <' 
te  leguleleiy  review  period  far 
VALlltEX®  aad  u  publisld^  dris 
■elicss  of  thet  detecmiaatioa  as  required 
1^  law.  FDA  has  made  the 
determination  heceuse  of  the 
stthvisska  of  aa  am>licMioD  to  the 
efPatentsaad 
Deipertmant  ofCaeamaice, 
of  a  patent  «Ai^ 
rlaims  Aet  huaaea  drug  product. 
AMRHinc  WriMea  commeots  and 
petkkMis  should  he  directed  to  the 
Docfceto  Meeaawaent  Branch  (Iff  A- 
399).  Food  and  Drag  AdaiaistratioB. 
rm.  1-23. 12429  Parklavim  Dr., 
Rodcville.  MD  29957. 
NM  PWUMM  ■P9MIAT10N  C9MTACT: 
Brian  J.  MaHda.  Office  of  HeeMi  Affairs 
(HFY-20).  Food  aad  Drug 
Administratien.  5600  Fiaiers  Lane. 
tockviUe.  MD  20857.  301-443-1382. 

gumaniTAfiv  wtowiatioii.  The  Drug 

Price  Competition  and  Patmt  Term 
RestoratioB  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  RestorMion  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  cUnical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the^ 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 


issued).  FDA's  detenninatiea  of  the 
lei^th  of  a  rsgidatory  review  period  for 
a  humaa  drag  product  will  iadude  all 
of  the  testing  fmeae  and  ai^seval  ^lase 
as  specified  ia  35  U.S.C  159(|Xl)(B). 

FDA  recently  approved  lor  auriceting 
the  human  drag  pioduct  VALTREX® 
(valacyclovir  hydrochletiAsX 
VALTREX®  is  iadicated  te  the 
treatmmt  of  hei|M8  zoslar  ifUm^m)  ia 
immunooompeteat  edvlts.  Sahaeqasnt 
to  this  appreval,  tiU  Pataat  aad 
Trademark  Offioe  raoeived  «vpetaM  tHm 
restoratifm  applicelion  far  VALIREX® 
(U.S.  Patent  No.  4.957.924)  *«■ 
Burroughs  WellofNne  Co..  aad  Ikm  Patent 
and  Trsdemaric  Office  reqiaealed  PDA's 
assistance  ia  detsMsiaing  this  peleat's 
eligibility  for  patent  term  lealMBlieB.  In  . 
a  letter  dated  October  5, 1998.  FDA 
advised  the  Patent  aad  Tradaeaafk 
Office  that  this  humea  dragpreduot  had 
undergone  a  ragulalery  review  pniod     . 
md  that  the  approval  of  VALTREX® 
represented  the  fint  panaitled 
cnnmercial  Bittrkntiag  or  use  of  Um 
product.  ShcHlly  thereetler,  Am  ftiad. 
and  Trademark  Office  leqaerted  that 
FDA  determine  the  product's  leguletoiy 
review  period. 

FDA  has  detemiaed  that  tte 
appUcri>le  regulatory  review  period  for 
VALTREX®  is  1.907  days.  Of  this  time. 
1,541  days  occurred  during  the  testing 
phase  of  the  regulatory  re^w  period, 
while  366  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  3S5(i)) 
became  effective:  April  5. 1990.  The 
applicant  claims  March  6, 1990,  as  the 
date  the  investigational  new  drug 
application  (IND)  became  effective.  The 
applicant  claims  that  FDA  waived  the 
30-day  post-submission  review  period 
and  the  effective  date  of  the  IND  relates 
back  to  the  date  of  submission,  March 
6, 1990.  According  to  FDA  records,  a 
safety  meeting  was  held  on  March  23. 
1990,  for  IND  34.526.  The  meeting  is 
held  within  30  days  of  receipt  of  an  IND 
to  determine  its  safety  in  humans.  At 
the  meeting  it  was  agreed  by  the 
reviewing  disciplines  that  the  study  was 
reasonably  safe  to  proceed.  There  is  no 
record  of  any  waiver  for  this  IND.  If  a. 
waiver  had  been  issued,  there  would 
have  been  no  need  to  have  the  safety 
review  meeting.  Therefore,  the  correct 
IND  efifective  date  for  IND  34,526  is 
April  5, 1990. 30  days  after  agency 
receipt  of  IND  34.526. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  June  23. 1994.  FDA  has 
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verified  the  applicant's  claim  that  the 
new  drug  applicaticm  (NDA)  for 
VALTREX®  (NDA  20-487)  was  initially 
submitted  on  June  23. 1994. 

3.  The  date  the  humtm  drug  was 
approved:  June  23. 1995.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-487  was  approved  cm  June  23. 1995. 

This  determination  of  the  regulatmy 
review  period  eetablishos  the  maximum 
potential  length  of  a  patent  esctmsitm. 
However,  the  U.S.  Potent  and 
Trademtffk  Office  applies  sevwal 
statutory  Umitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  applic^ion  for  pat«it  extension, 
this  applic^t  seeks  1,052  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  pidiUshed  is  incorrect  may. 
on  or  befcHe  February  5, 1996,  sulnnit  to 
the  Dockets  Man^ement  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  June  5, 1996,  for  a 
determination  regarding  whether  the 
applicant  iot  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contam  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
pert  1. 98th  Cong.,  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  fonnat 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above), in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  30, 1995. 
Stuart  L,  Nightingale. 
Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  95-29809  Filed  12-6-95:  8:45  am] 
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pocket  NO.  95E-0302] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ULTANE^ 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  repulatory  review  period  fw 
ULTANE™  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 


determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Departm«it  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
A90miiH:  Written  comments  and 
petitions  riiould  he  directed  to  the 
Dockets  Management  Brandi  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockvilfe.  MD  20857. 


FON  FUMfnCR  MFOfWMTION  CONTACT: 
Brain  J.  MaUdn,  Office  of  Health  Afiairs 
(IffY-20),  Food  and  Drue 
Administration,  5600  Fiwers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUm.EMDfTAirr  WTOWMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Terra  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  fong  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
p>ennission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ULTANE'"'^ 
(sevoflurane).  ULTANE^m  is  indicated 
for  induction  and  maintenance  of 
general  anesthesia  in  adult  and  pediatric 
patients  for  inpatient  and  outpatient 
surgery.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
appUcation  for  ULTANE^m  (u.&.  Patent 


No.  4.250.334)  from  Baxter 
International,  Inc.,  and  the  Patent  and 
Tradunark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eUgihility  for  patent  term  restoration.  In 
a  letter  dated  September  25, 1995,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  iMd 
imdergone  a  regulatory  review  period 
and  that  the  approval  of  ULTANE™ 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademarii  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
ULTANET**  is  3,418  days.  Of  this  time, 
3.086  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  332  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  January  29,  1986.  The 
applicant  claims  January  10,  1986,  as 
the  date  the  investigational  new  drug 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  correct  IND 
effective  date  was  January  29,  1985, 
which  was  30  days  after  FDA  receipt  of 
IND  27.645  on  December  30, 1985. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  July  11, 1994.  The 
applicant  claims  July  8, 1994,  as  the 
date  the  new  drug  application  (NDA)  for 
ULTANE™  (NDA  20-478)  was  initially 
submitted.  However,  FDA  records 
indicate  that  the  applicant  submitted 
NDA  20-478  on  July  8, 1994,  and  the 
agency  received  the  NDA  or\  July  11, 
1994,  which  is  considered  to  be  the 
NDA  initially  submitted  date. 

3.  The  date  the  application  was 
approved:  June  7, 1995.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20—478  was  approved  on  June  7, 1995. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,826  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  February  5,  1996,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
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any  interosted  perstki  may  petition  FDA, 
on  or  before  June  5,  Il996.  for  a 
determination  regartfing  whether  the 
applicant  for  extenslim  acted  with  due 
diligeDce  during  thd  lagulatory  review 
period.  To  meet  its  lurden,  the  petition 
must  cootain  suffidfant  focts  to  merit  an 
FDA  investigation.  jSee  H.  Rept.  857, 
part  1,  geth  Cong.,  3d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR^0.30. 

Comments  and  pcntions  should  be 
submitted  to  the  Doclcets  Management 
Branch  (address  above)  in  three  copies 
(except  that  indrvidlials  may  submit 
single  copies)  and  identified  with  the 
dodcet  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Mopday  through 
Friday. 

Oat*d:  November  3(1 1995. 
Sinert  L.  M|^nB|alet 
AstociatB  CommiatkHmrfbrHeahh  Afjain. 
(FR  Doc  95-29808  FUM  12-«-95:  8:45  am) 


HMMt  Resources  and  ServicM 
Adminislralion 

Agsncy  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwoik 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMS  for 
review,  call  the  HRSA  Reports 
Clearance  Office  en  {3Cl]-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
Paperworic  Reduction  Act  of  1995: 

Health  Education  Assistance  Loan 
(HEAL)  Program  Physician's 
Certification  of  Borrower's  Total  and 
Permanent  Disability  Form — New — ^This 
form,  completed  by  the  HEAL  borrower, 
the  borrower's  physician,  and  the  holder 
of  the  loan,  is  used  to  certify  that  the 


HEAL  borrowo' meets  ttie  total  and 
permanent  disability  provisions.  The 
PHS  will  use  this  form  to  obtain  precise 
information  about  the  disability  claim 
which  includes  the  following:  (1)  The 
borrower's  consent  to  release  medical 
records  to  the  Department  of  Health  and 
Human  Services  and  to  the  holder  of  the 
borrower's  HEAL  loans.  (2)  pertinent 
information  supplied  by  the  certifying 
physician,  (3)  the  physician's 
certification  that  the  borrower  is  imable 
to  engage  in  any  substantial  gainful 
activity  because  of  a  medically 
determinable  impairment  that  is 
expected  to  continue  for  a  long  and 
indefinite  period  of  time  or  to  result  in 
death,  and  (4)  information  fit>m  the 
lender  on  the  unpaid  balance.  Failure  to 
submit  the  required  dociunentation  will 
result  in  a  disability  claim  not  being 
honored. 


Type  of  respondent 


Number  of 


42 
42 
36 


Responses 
per  re- 
spondent 


1.0 
1.0 
1.2 


Average 

burden  per 

response 


0.08 
2.75 
0.17 


Total  bur- 
den (hours) 


3 
116 

7 


Eatimatod  Total  Anniai  Bunton:  126  hours. 


Written  comment^  and 
recommendations  concerning  the 
poposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Eydt,  Hunufa  Resources  and 
Housing  Branch,  O^ce  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C  20503.  • 

Detad:  Decembw  1,  il995. 


J. 

A$aociate  Administnprfor  Policy 

Coordination 

(FR  Doc  9S-29810  Fi)ed  12-«-95:  8:45  am] 


Nanonai  msmuMeioi  neenn 

Qovemment-Owneb  inventions; 
Avattabiiity  tor  Ucensing 

aqency:  National  Institutes  of  Health, 

HHS. 

.action:  Notice.       ' 

SUMMARY:  The  inventions  listed  below 
are  owned  by  an  agency  of  the  U.S. 
Government  and  are  available  for 
licensing  in  tlie  U.S.  in  accordance  with 
36  U.S.C  207  or  pursuant  to  42  U.S.C. 


241  to  achieve  expeditious 
commercialization  of  resiilts  of 
federally-funded  research  and 
development. 

ADDRESSES:  Licensing  information  iat 
the  technologies  referenced  below  may 
be  obtained  by  contacting  Stephen 
Finley,  Ph.D.,  at  the  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Maryland  20852- 
3804  (telephone  301/496-7056  ext  215; 
fax  301/402-0220). 

cDNA  Sequence  of  a  Clone  Encoding 
Arylalkylamine  N-acetyltransferase 

iaeinetal.(NICHD) 

(DHHS  Reference  No.  B-161-95/0] 
and 

Human  Gene  Encoding  Seratonin  N- 
acetyltransferase 

IQein  et  al.  (NICHD) 

(DHHS  Reference  No.  E-222-95/0] 

The  identification  of  an 
arylalkylamine  N-acetyltransferase  (AA- 
NAT)  mRNA  in  the  brain  and  the 
cloning  of  ovine  and  human  cDNAs 
encoding  for  the  pineal  enzyme 


serotonin  N-acetyltransferase.  These 
findings  open  a  new  area  of  research — 
the  importance  of  AA-^AT  in  the 
regulation  of  brain  serotonin  and  the 
development  of  drugs  which  raise 
serotoiiin  levels  by  inhibiting  this 
enzyme.  This  enzyme  is  the  rate- 
controlling  step  in  the  conversion  of 
serotonin  to  melatonin.  The  hormone 
melatonin  has  been  linked  to  controlling 
arcadian  rhythms.  Development  of 
regulators  of  the  synthesis  of  the 
hormone  melatonin  may  be  the 
preferred  route  to  controlling  seasonal 
reproduction  cycles  or  sleep  cycles  of 
vertebrates.  Activators  of  the  serotonin 
N-aoetyltransferase  may  be  beneficial  to 
induce  or  enhance  the  quality  of  sleep 
at  night.  Inhibitors  of  sorotonin  N- 
acetyltransferase  may  lead  to  drugs  that 
stimulate  the  levels  of  alertness  and 
physical  activity  or  delay  the  onset  of 
fatigue.  Licenses  for  the  cDNAs 
encoding  for  this  enzyme  or  the 
production  of  the  enzyme  are  available. 


Dated;  November  20, 1995. 
BailMra  M.  McGarey, 
DeputyVinctor,  C^ce  of  Technology 
Transfer. 

(FR  Doc  9S-29761  Filed  12-6-45;  8:45  am) 
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National  Jnstituto  on  Aging;  Notice  of 
Meeting  of  tlie  National  Advieory 
CounoH  on  Aging 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on 
Aging,  National  Institutes  on  Aging, 
Thuisday,  February  1,  and  Friday, 
February  2, 1906,  to  he  held  at  the 
National  Institutes  of  health,  Building 
31,  Conference  Room  6,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  on  Thursday,  February  1, 
Gram  8:00  a.m.  to  3:00  p.m.  for  a  status 
report  by  the  Director,  NIA;  a  review  of 
nIa  Programs;  a  report  on  the  Working 
(koup  on  Program;  a  report  on  the 
Minority  Task  Force  Meeting;  and  a 
discussion  of  program  policies  and 
issues,  recent  legislation,  and  other 
items  of  interest. 

The  meeting  will  be  open  again  on 
Friday,  February  2,  from  8:00  a.m.  imtil 
adjoiunment  for  a  report  on  the 
Advisory  Committee  to  the  Director, 
NIH;  a  report  by  the  Director,  National 
Institute  of  Neurological  Disorders  and 
Stroke;  and  a  review  of  NIA  Programs. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Titie  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
of  the  Council  will  be  closed  to  the 
public  on  Thursday,  February  1,  from 
3:00  p.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated^th  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  June  McCann,  Committee 
Management  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Gateway  Building,  7201 
Wisconsin  Avenue,  Suite  2C218, 
Bethesda,  Maryland  20892  (301/496- 
9322),  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 


contact  Ms.  McCann  at  (301)  496-9322, 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Resevch. 
National  Institutes  of  Health) 

Dated:  December  1 ,  1995. 
Swaa  K.  Feldman. 
Committee  h4anagement  Officer,  NIH. 
|FR  Doc  95-29757  Filed  12-6-95;  8:45  am) 
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Nattonai  Inatitute  Of  General  Medicel 
Sdenoes;  Meeting  of  ttie  National 
Advisory  Qaneral  Meticei  Sciences 
Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  give  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  January  25-26, 
1996,  Building  45,  Rooms  El  and  E2, 
Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  fit)m  11  a.m.  to  6  p.m.  on  January 
25,  and  firom  8:30  a.m.  to  10:30  a.m.  on 
January  26,  for  the  discussion  of 
program  policies  and  issues,  opening 
remarks,  report  of  the  Acting  Director, 
NIGMS,  and  other  business  of  Council. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  will  be  closed  to 
the  public  on  January  25  from  8:30  a.m. 
to  11  a.m.,  and  on  January  26,  from 
10:30  a.m.  imtil  adjournment,  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Services.  National 
Institutes  of  Health,  Natcher  Building, 
Rooms  3AS-43H,  Bethesda,  Maryland 
20892,  telephone:  301^96-7301.  FAX 
301-402-0224,  will  provide  a  summary 
of  the  meeting,  and  a  roster  of  Council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Dieffenbach  in  advance  of 
the  meeting.  Dr.  W.  Sue  Shafer, 
Executive  Secretary,  NAGMS  Council, 
National  Institutes  of  Health.  Natcher 
Building,  Rooms  2AN-32C,  Bethesda, 
Maryland  20892,  telephone:  301-594- 


4499  will  provide  substantive  program 
information  upon  request. 

(Catalog  of  Fedwal  Domestic  Assistance 
Program  Nos.  93.821.  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863.  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARC);  and 
93.375,  Minority  Biomedical  Research 
Supp(»t  (MBRS):  Special  Programs,  93.960) 

Dated:  December  1, 1995. 
Sosan  K.  Feidmaii, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  95-29758  Filed  12-6-95;  8:45*mJ 
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Netlonel  institute  of  Allergy  and 
kifectiouB  Dieeeees;  Notice  of 
lieetlngi!  Nattonai  Advisory  Allergy 
and  Infectious  Diseseee  Council; 
Acquired  immunodeficiency  Syndrome 
Sut>committee;  Allergy  and 
Immunology  Subcommittee; 
IMcroblology  and  Infectious  Diseases 
Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
January  29-31,  1996.  Meetings  of  the 
Council,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  held  at 
the  National  Institutes  of  Health, 
Building  31C  The  meeting  of  the 
NAAIDC  Acquired  Immunodeficiency 
Syndrome  Subcommittee  will  be  held  at 
the  National  Institutes  of  Health, 
Natcher  Building,  Bethesda.  Maryland. 

The  meeting  of  the  full  Council  will 
be  open  to  the  public  on  January  29  in 
Conference  Room  6  from  approximately 
1  p.m.  imtil  3:30  p.m.  for  opening 
remarks  of  the  Institute  Director, 
discussion  of  procedural  matters. 
Council  business,  and  a  report  from  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  will  include  an  update 
on  reinvention  activities,  a  presentation 
on  emerging  microbes  and  a  report  on 
recommendations  of  the  NIAID, 
Program  Announcement  Working 
Group. 

On  January  30  the  meetings  of  the 
NAATOC  Allergy  and  Immunology 
Subcommittee  and  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  will  be  open  to  the 
public  from  8:30  a.m.  until 
adjournment.  The  subcommittees  will 
meet  in  conference  rooms  8  and  6 
respectively.  The  meeting  of  the 
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NAAIDC  Acquired  kununodeficiency 
Syndrome  Subcommittee  will  be  open 
to  the  public  from  8Ja.m.  until  recess  on 
January  30.  and  frmti  8  a.m.  imtil 
ad)oumment  on  Jan^iary  31.  The 
subcommittee  will  ipatH  in  the 
Executive  Board  Coiiference  Room  at 
the  Natcher  Buildine. 

In  accordance  viritp  the  provisions  set 
forth  in  sectiaas  55^b(c)(4)  and 
552b(c)(6),  Htle  S,  \^.S.C  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
of  the  NAAIDC  Aamiied 
Immunodeficiency  Syndrome 
SubOHnmittee,  NA^nXZ  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Iniiactious 
Diseases  Subccmunittee  will  be  closed  to 
the  public  for  apprcedmately  four  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  ttd^  wall  occur  from  8 
a.m.  imtil  approximately  1  p.m.  on 
January  29.  in  conference  rooms  7, 8 
and  6  respectively.  The  meeting  of  the 
full  Council  will  be  closed  frt>m  3:30 
p.m.  until  recess  on  January  29  for  the 
review,  discussion,  Imd  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  dildosure  of  which 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Qauaia  GoadC  Committee 
Management  OfiBcer ,  National  Institute 
of  Allergy  and  Inlscftious  Diseases.  Solar 
Buikling.  Room  3C^.  National 
Institutes  of  Health.)  Bethesda.  Maryland 
20892. 301-496-76^1.  will  orovide  a 
summary  of  the  meeting  ana  a  roster  of 
committee  members  upcm  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reason^le  aocommpdations,  should 
contact  Ms.  Goad  ii^  advance  of  the 

Dr.  Jdtm  J.  McGowan,  Director, 
Division  of  Extramiiral  Activities, 
NIAID,  NIH,  Solar  Building,  Room 
3C20, 6003  Executive  Boulevard, 
Rockville,  Maryland  20892,  telephone 
301-496-7291,  will  provide  substantive 
program  information. 

(Catalpg  of  Federal  Ddmestic  Assistance 
Program  Nos.  93.855  tnmunology.  Allergic 
and  bnmunologic  Diseases  Research,  93.856, 
Microbiology  and  Iniiactious  Diseases 
Research,  National  Institutes  of  Health). 
Dated:  December  1, 1995. 


ilCFeUman, 

Committee  Managem^t  Officer,  NIH. 

(PR  Doc  95-295759  Bled  12-6-95;  8:45  am] 
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Nationai  UbfBry  Of  Medicine;  Notlc*  Of 
Meolinge  of  the  Boaid  of  Regents  and 
ttie  Exliaiiiural  Prograina 
Subcommltlae 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  givui  of  the  meeting  of 
the  Board  of  Regents  of  the  National 
Library  of  Medicine  on  January  23-24, 
1996,  in  the  Board  Room  of  the  National 
Library  of  Medicine,  8600  Rockville 
Pike.  Bethesda.  Maryland.  The 
Extramural  Programs  Subcommittee  will 
meet  on  January  22  in  Conference  Room 
B,  Buildbig  38A.  frt>m  2  p.m.  to 
approximately  3:30  p.m.,  and  will  be 
closed  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  4:30  p.m.  on  January  23 
and  from  9  a.m.  to  adjoununent  on 
January  24  for  administrative  reports 
and  program  discussions.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign-language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Karin  Colton  at  301-496- 
4621  two  weelu  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4),  552b(c)(6).  Title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on ' 
January  22  will  be  closed  to  the  public 
from  2  p.m.  to  approximately  3:30  p.m.. 
and  H&e  regular  Board  meeting  on 
January^S  will  be  closed  from 
approximately  4:30  p.m.  to  5  p.m.  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applicants.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patmitable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mr.  Robert  B.  Mehnert,  Chief,  Office 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  Telephone 
Number:  301-496-6308,  will  funiish  a 
siunmary  of  the  meeting,  rosters  of 
Board  members,  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  93-879 — Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  December  1, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  95-29760  Filed  12-6-95: 8:45  am] 
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Offica  of  Sdenoe  Educatkm;  Notice  of 
MeetinQ 

Notice  is  hereby  given  that  the  Office 
of  Science  Education  (OSE),  Office  of 
the  Director,  National  Institutes  of  . 
Health  (NIH).  will  hold  a  public  meeting 
on  December  11, 1995,  bom  8:30  a.m.  to 
4:30  p.m.,  at  the  Hyatt  Regency 
Bethesda  Hotel,  One  Bethesda  Metro 
Outer,  Bethesda,  MD  20814.  This 
meeting  has  been  rescheduled  &t>m 
November  20. 1995.  as  published  in  the 
November  15, 1995.  Federal  Register. 

The  purpose  of  this  meeting  is  to  give 
members  of  the  public  who  are 
interested  in  the  development  of  the 
NIH  Undergraduate  Scholarship 
Program  for  Individuals  fit>m  » 

Disadvantaged  Backgrounds  (UGSP)  an 
opportunity  to  express  their  views  on 
how  that  program  should  be 
implemented.  The  UGSP  is  authorized 
under  Public  Law  103-43.  U.S.  Public 
Health  Service  Act  Section  487D.  The 
UGSP  will  offer  foil-time  undei^graduate 
students  enrolled  or  accepted  for 
enrollment  at  accredited  institutions  of 
higher  education,  who  are  frtmi 
disadvantaged  backgroimds, 
scholarships  of  up  to  $20,000  per  year, 
to  pursue  academic  programs 
appropriate  for  careers  in  professions 
needed  by  the  NIH.  For  each  year  of 
scholarship  support,  the  recipient  must 
serve  at  least  10  consecutive  weeks  of 
service  as  an  employee  at  the  NIH,  and, 
within  60  days  after  obtaining  the 
educational  degree  involved,  the 
individual  must  begin  serving  full-time 
as  an  employee  of  the  NIH.  The  service 
commitment  will  be  one  year  of  service 
for  each  academic  year  of  support  as 
outlined  at  U.S.  Public  Health  Service 
Act  Section  487D(c). 

Consultants  to  the  OSE  will  be 
present  to  discuss  the  development  of 
the  UGSP.  The  information  collected 
bom  these  consultants,  as  well  as  any 
information  collected  from  the  public, 
will  be  used  to  assist  the  OSE  to  identify 
issues  and  strategies  in  the  development 
of  the  UGSP. 

This  meeting  is  open  to  the  public. 
However,  attendance  will  be  limited  by 
seat  availability.  Information  to  be 
ofiiered  at  the  public  meeting  should  be 
confined  to  comments  relating  to  the 
recruitment  and  retention  of 
disadvantaged  students  for  the  UGSP. 
and  the  indicators  of  success  for  careers 
in  biomedical  research.  If  an  individual 
is  representing  an  organization,  only 
one  representative  may  present  oral 
comments.  Each  speakw  will  be 
permitted  3-5  minutes  for  his/her 
presentation. 

Oral  presenters  and  interested 
individuals  wishing  to  provide  only 
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written  statements  must  send  a  copy  of 
such  oral  comments  to  the  attention  of 
Ms.  Muriel  Levin.  EEI,  66  Canal  Cento- 
Plaza.  Suite  200.  Alexandria.  VA  22314- 
1538,  703-683-4915  (FAX) 
mlevinOeeialex.com  (e-mail). 
Correspondence  must  be  received  by 
EEI  no  later  than  5:00  p.m.  (EST)  on 
Monday,  December  4, 1995.  The  order 
of  presentations  durine  the  meeting  will 
be  determined  by  the  date  and  time 
letters  of  intent  are  received  by  EEI. 

Individuals  wrho  plan  to  attend  the 
meeting  and  need  special  assistance, 
sudi  as  sign  language  interpretation  or 
other  special  accommodations,  should 
contact  Ms.  Kristin  Kiser.  NIH/OS/OSE, 
7550  Wisconsin  Avenue,  Room  102, 
Bethesda,  MD  20892-9015,  301-402- 
6424  (not  a  toll-free  number),  301-480- 
5481  (FAX)  kklObenih.gov  (e-mail)  in 
advance  of  5:00  p.m..  December  4, 1995. 

For  additional  information,  contact 
Marc  S.  Horowitz,  J.D.,  Director,  NIH 
UndergraduateJScholarehip  Program, 
Office  of  Sdenoe  Education,  7550 
Wisconsin  Avenue,  Room  102. 
Bethesda,  MD  20892-9015.  301-402- 
5666  (not  a  toll-free  number),  301-480- 
5481  (FAX),  m^l8kemh.gov  (e-mail). 

Dated:  November  28, 1995. 
Rntfa  L.  Kirachstein, 
Deputy  Director.  NIH. 

(FR  Doc.  95-29762  Filed  12-6-95;  8:45  am] 
MJJNQ  oooc  414»<ei-« 


Public  Heelth  Service 

National  Inatitutee  of  Heelth;  Statement 
of  Organization,  Functiona,  and 
Delegationa  of  Autliority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  60  FR  48518, 
September  19, 1995)  is  amended  to 
reflect  the  reorganization  of  the  Office  of 
the  Director,  National  Institute  of 
Allergy  and  Infectious  Diseases  (OD/ 
NLMD)  (HNM).  The  reorganization 
consists  of  the  following:  (1)  Establish 
the  Office  of  Clinical  Research  (HNMlB) 
in  the  Office  of  the  Director.  This 
reorganization  will  enable  the  NIAID  to 
better  fulfill  its  mission  by  restructuring 
the  OD/NIAID  to  better  integrate  related 
program  areas  and  streamline 
operations. 

Section  HN-B.  Organization  and 
Functions  is  amended  as  follows:  (1) 
Under  the  heading  Office  of  the  Director 
IHNMl).  insert  the  following: 

Office  of  Clinical  Research  (HNMlB). 
(1)  is  responsible  for  developing. 


implementing,  and  evaluating  policies 
and  practices  related  to  the  conduct  of 
human  subjects  research  within  NIAID, 
(2)  advises  the  Director,  NIAID,  on  the 
portfolio  of  clinical  research  conducted 
and  sponsored  by  NIAID  and  reviews 
research  protocols  for  relevance  to  the 
mission  of  the  Institute,  priority  to  meet 
the  needs  of  the  public  health  of  the 
nation,  ethics  in  hiunan  use,  and 
appropriateness  of  scientific  design,  (3) 
manages  NlAID's  clinical  research 
program  carried  out  in  the  Clinical 
Center,  NIH,  (4)  oversees  the  activities 
of  the  NIAID  Institutional  Review 
Board,  (5)  corresponds  with  other 
government  agencies,  organizations,  and 
tixe  public  to  provide  timely  and 
relevant  information  on  the  clinical 
research  programs  of  NIAID.  and  (6) 
promotes  interaction  between 
intramural  and  extramural  investigators, 
particularly  with  regard  to  collaboration 
on  clinical  research  conducted  at  the 
Clinical  Center,  NIR 

Dated:  November  19, 1995. 
Harold  Varmus, 
Director.  NIH. 

(FR  Doc.  95-29764  Filed  12-6-95;  8:45  am] 
HLUNG  COOC  414041-M 


National  Inatitutea  of  Health;  Statement 
of  Organization,  Functiona,  and 
Delegationa  of  Authority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Fimctions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  60  FR  46621, 
September  7, 1995),  is  amended  to 
reflect  the  reorganization  of  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS)  (HNV),  National 
Institutes  of  Health  (NIH).  This 
reorganization  will  realign  functions 
within  the  Office  of  the  Director 
(HNVl):  (1)  Establish  the  Office  of  the 
Deputy  Director  (HNV18);  (2)  abolish 
the  Office  of  Occupational  Health  and 
Technical  Services  (HNV13)  and  the 
Office  of  Computer  Technology  and 
Services  (HNV16);  and  (3)  revise  the 
functional  statement  of  the  Office  of 
Communications  (HNV14).  This 
reorganization  will  promote  the  highest 
level  of  research  in  environmental 
health  sciences  and  will  facilitate  the 
most  efficient  and  effective  use  of 
resources. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows: 

(1)  Under  the  Office  of  the  Director 
(HNVl),  insert  the  following: 


Office  of  the  Deputy  Director  (HNV18} 

(1)  Assists  the  Director  in  the 
formulation  and  implementation  of 
plans  and  poUcies  necessary  to  carry  out 
the  NIEHS  mission;  (2)  oversees  the 
management  of  the  Executive 
Secretariat;  (3)  and  oversees  the 
management  of  the  Health  and  Safety 
Branch. 

(2)  Under  the  Office  of  the  Director 
(HNVl).  delete  the  titles  Office  of 
Occupational  Health  and  Technical 
Senrices  (HNVl  3  and  Office  of 
Computer  Technology  and  Services 
(HNV16)  and  corresponding  functional 
statements  in  their  entirety. 

(3)  Under  the  Office  of 
Communications  (HNVl  4),  delete  the 
functional  statement  in  its  entirety  and 
insert  the  following: 

Advises  the  Director  and  other  senior 
Institute  staff  members  on  the  effective 
interpretation  and  utilization  of 
Institute-conducted  and  -supported 
research  findings  in  a  broad  program  of 
scientific  and  health  reporting  for 
targeted  audiences.  Plans,  directs,  and 
coordinates  (1)  internal  and  external 
communications,  (2)  Environmental 
Health  Perspectives,  and  (3)  library  and 
information  services. 

Delegations  of  Authority  Statement 
All  delegations  and  redelegations  of 
authority  to  offices  and  employees  of 
NIH  which  were  in  effect  immediately 
prior  to  the  effective  date  of  this 
reorganization  and  are  consistent  with 
this  reorganization  shall  continue  in 
effect,  pending  further  redelegation. 

Dated:  November  19. 1995 
Harold  Varmus, 
Director.  NIH. 
(FR  Doc.  95-29763  Filed  12-6-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPIMENT 

Office  of  the  Aasistant  Secretary  for 
Public  and  Indian  Housing 

[DockM  Na.  FR-3646-fM)61 

Notice  of  Propoaed  Information 
Collection  for  Pubttc  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
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soliciting  public  comments  on  the 

subiect  proposal. 

DATES:  Commarts  Hue:  Febmary  5, 

1996. 


Intere^  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Commedts  should  refer  to  the 
proposal  by  name  and/or  OMB  Control 
Number  and  should  be  sent  to:  Mildred 
M.  Hanunan.  Repaprts  Liaison  Officer, 
Public  and  Indian  Housing.  Department 
of  Housing  and  Uit>an  Development, 
451  7th  Street,  SW,  Room  4240, 
Washington.  D.C  20410-5000. 
FOR  FURTHER  MFOniATION  CONTACT: 
Mildred  M.  Hammfin.  (202)-708-0846, 
(this  is  not  a  toll-free  number)  for  copies 
of  the  proposed  foims  and  other 
available  documents. 
SUPPLEMENTARY  MftORMATION:  The 
Department  will  silbmit  the  proposed 
information  collection  to  OMB  for 
review,  as  reqiiire4  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  Concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  inforfiation  is  necessary 
for  the  proper  perft)rmance  of  the 
functions  of  the  a^ncy.  including 
whether  the  infoniiation  will  have 
practical  utility;  (2!)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
roffiponse. 

This  Notice  alsoj  lists  the  following 
information: 

TiUe  of  Proposal:  Administrative  Use 
Agreement  for  lYoceeds  of  Sales  of 
Homeownership  Projects. 
OMB  Control  Nuniber,  if  applicable: 

2577-0172 
Description  of  the  Ineed  for  the 
information  antf  proposed  use:  This 
form  will  be  us^  by  Housing 
Agencies  (HAs)  to  enter  into  this 
contractual  Agr^ment  by  providing 
certain  infcumation  to  HUD  that 
describes  how  proceeds  from  the  sale 
of  homeowner^ip  units  will  be  used. 
HUD  needs  this;  information  to 
monitor  fund  usage. 
Agency  from  nunAm,  if  applicable: 

HUD-53010-T 
Members  of  affected  public:  State,  Local 
or  Tribal  GoverSment  Estimation  of 


the  total  number  of  hoiirs  needed  to 
prepare  the  information  collection 
including  nimiber  of  respondents, 
frequency  of  response,  and  hours  of 
response:  1.650  respondents, 
annually,  20  average  hours  per 
response,  34,600  hoxus  for  a  total 
reporting  burden. 

Status  of  the  proposed  information 
collection:  Extension,  without  change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  November  30, 1995. 
Kevin  Eounael  Marcfamoii, 
Deputy  Assistant  Secretary  for  Distressed  and 
Troubled  Housing  Recovery. 
(FR  Doc  95-29827  Filed  12-6-95;  8:45  am] 
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Office  of  llM  Assistant  Secrstary  for 
Housing-Federai  Housing 
ConHnissioner 

PoclWt  No.  FR-3917-N-^ 

Notice  of  Proposed  Information 
Coiiection  for  Pubiic  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commission,  HUD. 
ACTKM:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworii 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  February  5. 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker.  Housing.  Department  of 
Housing  &  Urban  Development,  451  7th 
Street  SW.,  Room  9116,  Washington.  DC 
20410. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Oliver  Walker,  Telephone  number  (202) 
708-1684  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
afiiecting  agencies  concerning  the 


proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the      .  ^ 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  for ms  of  iafunnation  technology, 
e.g.,  permitting  electronic  submission  of 
respooises. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application  for 
Property  Appraisal  and  Commitment/ 
Direct  Endorsement  Statement  of 
Appraised  Value. 

OAfB  Cbntro/ Number;  2502-0111. 

Description  of  the  need  for  the 
information  and  the  proposed  use: 
Section  203  of  the  National  Housing  Act 
(Pub.  L  479, 48  Stat.  1256, 12  U.S.C. 
1701  et  seq.)  authorizes  the  Secretary  of 
the  Department  of  Housing  and  Urban 
Development  (HUD)  to  insure  mortgages 
on  application  by  an  approved 
mortgagee  for  an  appraisal  and 
commitment/Direct  Endorsement 
statement  of  appraised  value  on  a 
designated  property. 

Agency  form  numbers:  HUD-02800. 

Members  of  affected  public: 
Mortgagees. 

An  estimation  of  the  total  niunbers  of 
hours  needed  to  prepare  the  information 
is  275,000  ntunber  of  respondents  is 
1,100,000  frequency  response  is 
dependent  on  the  occasion  of  the 
application  process. 

Status  of  tne  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35. 
as  amended. 

Dated:  November  29, 1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  95-29828  Filed  12-6-95;  8:45  am] 
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Notice  of  Proposed  Information 
Coiiection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
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ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Departm«it  is 
soliciting  public  comments  on  the 
subject  proposal 

DATES:  Conunents  due:  February  5. 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451  7th 
Street.  SW.  Room  0116,  Washington,  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Walker,  Telephone  number  (202) 
708-1694  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  dociunents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  &ihance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Request  for  payment 
for  labels,  mobile  home  monthly 
production  report,  refunds  due 
manufacturer,  and  adjustment  report. 

OMB  Control  Number:  2502-0233. 

Description  of  the  need  for  the 
information  and  the  proposed  use: 
Section  620  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  (42  U.S.C. 
5419)  authorizes  the  Secretary  of  the 
Department  of  Housing  and  Urban 


Development  to  establish  and  impose  on 
manufacttirers,  dealers  and  distributors 
of  manufactured  housing  such 
reasonable  fees  as  may  be  necessary  to 
o%et  the  expense  incurred  by  the 
Secretary  in  conducting  inspections 
required  by  the  Act. 

Agency  form  numbers:  Not  applicable. 

Members  of  affected  public: 
Mortgagees. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  5,480,  number  of 
respondents  is  10,298,  frequency 
response  is  bi-monthly,  and  the 
response  is  0.47  of  an  hour. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currentiy 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  November  9, 1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing,  Federal 

Housing  Commissioner. 

[FR  Doc.  95-29829  Filed  12-6-95;  8:45  am) 
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[Docket  No.  FR-3811-N-03] 

Mortgagee  Review  Board 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  Section 
202(c)  of  the  National  Housing  Act, 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Heyman,  Ehredor,  Office  of 
Lender  Activities  and  Land  Sales 
Registration,  451  Seventh  Street,  SJ^., 
Washington,  D.C.  20410,  telephone 
(202)  708-1515.  The 
Telecommunication  Device  for  the  Deaf 
(TDD)  number  is  (202)  708-4594.  (These 
are  not  toll-free  numbers). 


SUPPLEMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  Section  142  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235),  approved  December  15, 
1989)  requires  that  HUD  "publish  in  the 
Federal  Register  a  description  of  and 
the  cause  for  administrative  action 
against  a  HUD-approved  mortgagee"  by 
the  Department's  Mortgagee  Review 
Board.  In  compliance  with  the 
requirements  of  Section  202(c)(5),  notice 
is  hereby  given  of  administrative  actions 
that  have  been  taken  by  the  Mortgagee 
Review  Board  from  July  1, 1995  through 
September  30. 1995. 

1.  The  Profiessional  Investment  ft 
Financial  Group:  San  Gabriel, 
California 

ACTION:  Settlement  Agreement  that 
includes  payment  to  the  Department  of 
a  civil  money  penalty  in  the  amount  of 
$1,000;  and  revision  of  the  advertising 
used  by  the  company  in  its  HUD-FHa 
Title  I  program  activities  to  comply  with 
HUD-FHA  requirements. 

CAUSE:  Use  of  misleading  advertising  by 
the  company  in  coimection  with  the 
HUD-FHA  Title  I  property 
improvement  loan  program. 

2.  Washington  Credit  Union;  Lynwood, 
Washington 

ACTION:  Settlement  Agreement  that 
includes  payment  to  the  Department  of 
a  civil  money  penalty  in  the  amount  of 
$5,000,  and  corrective  action  to  assure 
compliance  with  HUD-FHA  " 
requirements. 

CAUSE:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
I  property  improvement  loan  program 
requirements  that  included:  failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  failure  to 
comply  with  dealer  approval 
requirements;  failure  to  report 
borrowers'  uncompleted  property 
improvements;  inaccurate  completion 
certificates;  and  failure  to  resolve  a 
borrower  complaint  against  a  dealer. 

3.  World  Wide  Credit  Corporation;  San 
Diego,  California 

ACTION:  Settlement  Agreement  that 
includes  indemniRcation  to  HUD-FHA 
for  any  claim  losses  in  connection  with 
10  improperly  originated  Title  I  loans; 
implementation  of  a  Quality  Control 
Plan;  and  payment  to  the  Department  of 
a  civil  money  penalty  in  the  amount  of 
$1,500. 

CAUSE:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
I  property  improvement  loan  program 
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requirements  thai  included:  failure  to 
document  boTTO\^rs  source  of  funds 
required  for  loanjfBes  and  closing  costs; 
advising  borrowdrs  that  loan  fees  may 
be  deducted  ftori  loan  proceeds: 
improperly  advi^g  borrowers  to  obtain 
gift  lettns:  and  omitting  the  loan 
disbursement  date  on  the  Note. 

4.  PNC  MortgageiCorp.  of  America; 
Vemon  Hills.  IlliMMS 

ACnOM:  Settlement  Agreement  that 
includes  a  payment  to  the  Department 
of  $182,180;  and  an  independent  CPA 
review  of  the  company's  HUD-FHA 
insurance  claims.submissions  covering 
a  six-mcmth  perit^  to  determine  if 
claims  are  timely*  submitted  to  HUD- 
FHA. 

CAUSE:  Review  by  HUD's  contractor  of 
the  company's  HUD-FHA  insurance 
claim  submissions  citing  violations  of 
HUD-^^HA  requi^ments  including: 
imtimely  submis^ons  of  insurance 
claims;  and  incoifect  dates  on  claim 
forms.  I 

5.  Carl  L  Brown  Ik  Company;  Kansas 
City,  Misioari 

ACnON:  Settlemeat  Agreement  that 
includes  payment  to  the  Department  of 
$75,000;  payment  of  a  dvil  money 
penalty  in  the  amount  of  $30,000;  and 
corrective  action  by  the  company  to 
assure  compliance  with  HUD-FHA 
requirements. 

CAUSE:  Review  by  HUD's  contractw  of 
the  company's  si^igle  family  mortgage 
insurance  daimsisubmissions  and  loan 
servicing  procediires  that  disclosed 
violations  of  HUli>-FHA  requirements. 
The  violations  intiuded:  overpayment 
by  HUD  of  expenses  paid;  payment  for 
preservation  and  protection  work  not 
performed;  overpayment  for  tax  refunds; 
improperly  prepared  claims 
submissions;  inadequate  quality  control; 
improper  disposition  of  mortgagor 
escrow  surpluses;  and  inadequate 
servicing  of  defaulted  loans. 

Dated:  Novembeii  29, 199S. 

NkriMP.BatniiMi 

Assistant  Secretary/or  Housing-Federal 
Housing  Commissioner. 

IFR  Doc  95-29805  iPiled  12-6-95;  8:45  ami 
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Offlc*  of  Uf  General  Counsel 

lOoefcet  No.  FR-aSBO-N-OS] 

Nodes  of  Appticstion— Foredosure 
Commisslonsrs:  Announcemsnt  of 
OMB  Approval  NumtMT 


action:  Notice  of  application — 
foreclosiue  commissioners; 
Announcement  of  OMB  approval 
number. 

SUMMARY:  On  November  27, 1995  (60  FR 
58442).  the  Department  published  in  the 
Federal  Register,  a  notice  that  requested 
applications  from  parties  who  seek 
approval  to  act  as  foreclosiire 
commissioners  under  the  Single  Family 
Mortgage  Foreclosure  Act  of  1994  (the 
"Act"),  12  U.S.C.  3751-3768.  The 
document  indicated  that  information 
collection  requirements  contained  in  the 
notice  had  beian  submitted  to  the  Office 
of  Management  and  Budget  for 
emergency  review  and  approval  under 
section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501- 
3520),  and  that  when  approved,  the 
OMB  control  nimiber  would  be 
announced  by  separate  notice  in  the 
Federal  Register. 

The  purpose  of  this  document  is  to 
announce  the  OMB  approval  number  for 
the  November  27, 1995  notice. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Bruce  S.  Albright,  Office  of  General 
Counsel,  U.S.  Department  of  Housing 
eaad  Urban  Development,  Room  9240, 
Washington,  DC  20410,  (202)  708-1272. 
A  telecommunications  device  for  the 
hearing  impaired  (TDD)  is  available  at 
(202)  708-3259.  (These  are  not  toll  free 
numbers.) 

SUFPIEMENTARY  INFORMATION: 
Accordingly,  the  control  number 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  for  the  NoUce  of 
Application — Foreclosure 
Commissioners,  published  in  the 
Federal  Register  on  November  27, 1995 
at  60  FR  58442,  is  2510-0012.  This 
approval  number  expires  on  February 
29, 1996.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  niunber. 

Dated:  December  1, 1995. 
Camille  E.  Acevedo, 

Assistant  Genetal  Counsel  for  Regulations. 
|FR  Doc.  95-29804  Filed  12-06-95;  8:45  am] 
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AOQICY:  Office  o 
HUD. 


the  General  Counsel, 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management.^ 

[CO-060-1020-0(q 

Call  for  Nominations  for  Northwest  and 
Front  Range  Resource  Advisory 
Councils  (Colorado) 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Call  for  Nominations. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  nominations  from  the  public  to 
fill  positions  which  have  recently  been 
vacated  on  two  Colorado,  Bureau  of 
Land  Management  (BLM),  Resource 
Advisory  Councils. 

These  councils  provide  advice  and 
recommendations  to  BLM  on 
management  of  the  public  lands.  The 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  directs  the  Secretary  of  the 
Interior  to  involve  the  public  in 
planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  Under  Section  309  of  FLPMA  the 
Secretary  has  selected  15  member 
citizen-based  advisory  councils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 
required  by  the  FACA,  Resource 
Advisory  Council  members  appointed  to 
the  council  will  reflect  a  balanced 
membership  representative  of  the 
various  interests  concerned  with  the 
management  of  public  lands  and  usere 
of  the  public  lands. 

The  position  to  be  filled  on  the 
Northwest  Resource  Advisory  Council  is 
from  Group  1 — holders  of  federal 
grazing  permits;  representatives  of 
energy  and  mining  development;  timber 
industry;  off-road  vehicle  use  and 
developed  recreation.  The  positions  on 
the  Front  Range  Resource  Advisory 
Coimcil  which  are  being  filled  are  from 
two  of  the  three  general  interest  groups: 
Group  1 — ^holders  of  federal  grazing 
permits;  representatives  of  energy  and 
mining  development;  timber  industry; 
off-road  vehicle  use  and  developed 
recreation.  Group  3 — state,  county,  or 
local  elected  officials;  employees  of 
state  agencies  responsible  for 
management  of  natural  resources,  land, 
or  water;  representatives  of  Indian 
tribes;  academicians  involved  in  natural 
sciences;  and  public  at  large. 

Nominees  must  be  residents  of 
Colorado.  All  nominations  must  be 
acccmpanied  by  letters  of  reference 
fit>m  represented  interests  or 
organizations,  a  completed  Nomination/ 
Background  Information  Form,  as  well 
as  any  other  information  that  speaks  to 
the  nominee's  qualifications. 
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■AlfS:  Corapletad  Nonmiatian/ 
Badcground  hafioniution  Fcmns  and  any 
othor  iwcesswy  inft»mation  should  be 
received  in  the  appropriate  office  by 
December  30, 1995. 

AP0WE8SH.  FormtMB  information  and  a 
Nomination/Background  InfonBaticNi 
Fcmn  contact  die  api»opriate  BLM 
office:  Nmthweet  Resource  Advisoiy 
Council — Bureau  of  Land  MaDagnoaent. 
Grand  Junctitm  District,  2815  H  Road, 
Ocaatd  Jonctifm,  Colorado  81506.  Or  call 
Lynda  Boody,  Telephone  (970)  244- 
3066;  TDD  (970)  244-3011 . 

Front  Range  Resource  Advisory 
Council — ^Bureau  of  Land  Management. 
Canon  Qty  District,  3i70  East  Main 
Street,  Canon  Qty,  Colorado  81212.  Or 
call  Ken  Smith,  Telephone  (719)  275- 
0631;  TDD  (719)  275-4346. 

Completed  Nomination/Background 
Fcmns  should  be  returned  to  the  same 
addressed  listed  above. 
•UFPLEMBITARY  INrOWiATlOW: 
Individuals  may  nominate  themselves 
or  othera.  Nominees  will  be  evaluated 
based  on  their  education,  training,  and 
experience  of  the  issues  and  knowledge 
of  the  geognphical  aref  of  the  Council. 
Nominees  should  have  demonstrated  a 
commitment  to  collabontive  resource 
decision  making. 
DHutoR.  Sparks. 
District  Manager. 

(FR  Doc.  95-29846  Filed  12-6-98;  8:45  ami 
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Bureau  of  Land  Management 
[IIT-96&-143O-00:  MTM-837161 

Public  Notice-Juriadictlon  Transfer, 
Crow  Boundary  Settlement  Act  of 
1994;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Montana,  Miles  City  District,  Interior. 
ACTION:  Public  notice. 

summary:  This  document  provides 
notification  to  the  public  and  state  and 
local  governmental  officials  of  the 
transfer  of  exclusive  jurisdiction  and 
administration  of  "Parcel  #1"  which 
includes  the  surfece  and  mineral  estate 
of  373.70  acres,  more  or  less,  of  public 
lands;  the  public  mineral  estate  of 
1,683.78  acres,  mote  or  less;  the  public 
coal  estate  of  7,771.43  acres,  more  or 
less;  and  the  public  coal  and  oil  and  gas 
estate  of  44.14  acres,  more  or  less,  from 
the  Bureau  of  Land  Management  (BLM) 
to  the  United  States  of  Amwica,  Bureau 
of  Indian  Affeirs  (BIA)  in  Trust  for  the 
Crow  hidian  Tribe  (TRIBE). 
EFFECTIVE  DATE:  November  29, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
District  Manager,  Bureau  of  Land 


Management.  Ill  Garryowen  Road, 
Miles  Qty,  Montana  59301.  406-232- 
4331.        ,  .,_- 

SUPPLEMDITARY  INTOWMATION:  Sec. 
5(a)(1)  of  Public  Law  103-444  (108  Stat 
4635),  The  Crow  Boundary  Settlement 
Act  of  1994  (Act),  provided  that  the 
BLM  shall  transfer  to  the  BIA,  in  trust 
for  the  TRIBE,  all  rights,  titles  and 
interests  the  United  States  may  have  in 
and  to  all  of  the  undisposed  surface 
land,  coal,  oil,  gas,  coal  methane  and 
other  minerals  within  Parcel  No.  1  as 
described  below,  with  all  of  the  rights, 
easements  and  appurtenances 
pertaining  to  those  lands  and  minerals. 

The  TRIBE  and  the  BL\  have  agreed 
to  accept  the  transfer  subject  to  the 
terms  and  conditions  of  the  existing  oil 
and  gas  leases,  grazing  leases,  and  right- 
of-way. 

Pursuant  to  the  same  Act  of  Congress, 
"Nothing  in  this  Act  or  the  Settlement 
Agreement  may  alter,  diminish,  disturb, 
or  cause  to  be  divested  any  right,  title, 
or  interest  of  any  person  or  entity  in  any 
land,  coal,  oil,  gas,  coal  methane,  or 
mineral  within  parcel  number  1  that  is 
based  on  the  1891  survey  line,  except 
for  the  specific  rights  that  are  vested  in 
the  United  States  for  the  sole  use  and 
benefit  of  the  Crow  Tribe  pursuant  to 
subparagraphs  (B)  through  (D)  of 
paragraph  (1)." 

A  cadastral  survey  review  was 
completed  to  enable  platting  and 
development  of  legal  descriptions. 

Subject  to  valid  existing  rights  and  the 
terms  of  the  Memorandum  of  Agreement 
dated  October  30, 1995,  jurisdiction  of 
the  surface  and  mineral  estates  for  the 
following  described  lands  have  been 
transferred  to  the  Biueau  of  Indian 
Affairs  in  Trust  for  the  Crow  Indian 
Tribe,  effective  November  29, 1994: 

Federal  Surface  and  all  Minerals 

T.  6  S..  R.  38  E.,  P.M.M. 

Section  24,  lot  4; 9.96 

Section  25,  lot  1  9.83 

T.  7  S..  R.  38  E.,  P.M.M. 

Section  25,  loU  1,  2,  3,  4 26.08 

T.  9  S.,  R.  38  E..  P.M.M. 

Section  13.  lot  8;  15.68 

•Section  13,  lot  15;  1.73 

Section  36,  lots  1.  4.  5,  8; 163.12 

•Section  36,  lots  9, 12, 13  7.71 

T.  10  S.,  R.  38  E.,  P.M.M. 

Section  1,  lot  7  41.39 

T.  7  S..  R.  39  E.,  P.M.M. 

Section  30,  lot  1;  32.46 

Section  31,  lots  3,  4  65.74 

Consisting  of  373.70  acres,  more  or  less,  in 
Big  Horn  Co.,  MT. 


Fetleml  All  hSinetait  Ettate  . 

(Privato  Suriace.  Federal  All  kfiawals  Estate) 

Acres 

T.  «  S.,  R.  38  E.,  P.M.M. 

Sac  1,  krts  1,  2,  5,  SIV«SEV«: ..  103.22 
Sk.  13,  lots  2,  3.  SCVilOVi, 

EViSEV«;  „_ 141.24 

Sec.  25,  lets  2,  S,  4. 28.61 

T.  7  S.,  R.  38  E.,  ?MM. 

Sac.  1.  lots  1,  2.  S;  _ „ 57.59 

Sec.  12,  loU  1,  2,  3,  4,  BVtfVh.  192.40 

T.  8  S.,  R.  38  E.,  P.M.M. 

Sec    2,   lets   1,   2.  6,   7,   10, 

SEVtNEVi,  E\^»Vi:  . 318.73 

Sec    11,    let    1,    NE>ANn(i, 

SBViSEV.;  „ - 117.66 

•Sec  12,  lot  8; 6.62 

Sac  13,  B»/4NWV4: . 86.00 

•Sec  13,  lots  2,  3;  0.32 

Sec.  23.  lots  4.  5;  51.52 

Sec  2S,  N'.^NWV..  SVbSWV^  .  leo.oe 

•Sec  25.  lots  2,  7 1.12 

T.  10  &,  R.  38  E.,  P.UM. 

S«:.  1.  lot  1;  „ S7.i7 

•Sec  1,  lot  la  2.57 

T.  6  S..  R.  3«  E.,  P.M.M. 

Sec.  6,  lot  3;  _ 40.11 

•Sec.  6.  lot  9;  „ 31.30 

Sec.  31,  lot  4,  SEV4SWV4. 71.S9 

T.  7  S.,  R.  39  £.,  P.M.M. 

Sec  6,  SEV4NWV4; 40.00 

•S«:.  8,  lot  IS;  .». 31.20 

Sec.  7,  tot  1;  - 31.87 

Sea  18,  NEV4NWV4: i 40.00 

•Sec.  18.  lot  6; 31.88 

•Sec.  30,  lots  10.  11 72.72 

Consisting  of  1,683.78  acres,  more  or  less,  in 
Big  Horn  Co.,  MT. 

Federal  Coal  Estate 
(Private  Surface,  Federal  Coal  Estate) 

Acres 
T.  6  S.,  R.  38  E.,  P.M.M. 

Sec.   1,   lotrf  3.   4,  SEV4NEV«, 

NEV4SEV4;  103.22 

Sec.  12.  lots  1,  2,  3,  4,  E>/iE>/^:  204.52 

Sec.  13,  lots  1,  4,  NEV4NEV4;  ...  61.24 

Sec.  24.  lots  1,  2.  3,  E'/iE'/z;  ....  190.64 

Sec.  25,  E'/iE»/i 160.00 

T.  7  S.,  R.  38  E..  P.M.M. 

Sec.   1,   lots  4,   5.  SEV«NEV«, 

EVi^V4;  136.99 

Sec.  13.  lots  1,  2,  3,  4,  E'/iEVi:  190.32 

Sec.  24,  lots  1.  2.  EViNEVi;  94.34 

Sec.  25,  E'/iE'/t 160.00 

T.  8  S.,  R  38  E.,  P.M.M. 

Sec.    1,    lot    3.    4,    S»/iNW'A, 

N'/iSWV4,  SWV4SWV«:  290.48 

•Sec.  1.  lots  6,  7,  10,  11,  13;  ....  40.73 
Sec.  11,  lots  4,  5,  8,  SEV4NEV4, 

NEV4SEV4;  182.37 

Sec  12,  WV2NWV4, 

SEV4NWV4,  SWV4:  280.00* 

•Sec.  12,  lots  2,  4.  5.  9;  40.09 

Sec  13.  YIViNYIV*.  SWVi;  240.00 

•Sec  13.  lots  6,  7;  0.64 

Sec.  14.  lots  1,  4,  5,  8;  _ 178.51 

Sec.  23.  lots  1.  8;  51.52 

Sec.  24,  W'/i;  320.00 

•Sec  24,  lots  2,  3,  6,  7;  1.72 

Sec.  25,  S*/iNWV4.  N'/!»SWV4;  .  160.00 
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'Sac  25.  lolB  3.  )B:  1.13 

Sac  26,  kite  1, 4  M-5S 

9  &.  R.  38  B..  PliM. 
Sac      1.     lots      7,     8.      11. 

SBViNWVi.  BHSW%: 222.15 

•Sac.  1.  lota  13.114;  2.53 

Sac  12,  lots  1.  4.  5,  8,  B^^WVk;     261.16 

*Sac  12,  lots  la  11, 14, 15: 

Sac  13,  lots  1,  %  5.  BV^W\«: 

•Sac  13.  lots  1< 

Sac  24,  lot  1 

*Sac  24.  lots 


i,  ^  a,  B-rarv-ir*.  ... 

B  lOL  11. 14; 

s  Ici  11, 14, 15;  .... 


5.41 

216.08 

5.10 

54.20 

7.32 


Sac  25,  lots  1, 4  S,  8; 184.96 

•Sac  25.  lots  1(4  11, 14.  IS 8.64 

T.  8  S..  R.  39  B..  PJ^M. 

Sac.     6,     lots    14,     5,     8,     7. 

^V4NWV4,  E^^swy«: 242.51 

•Sac  6.  lots  10, 13, 14; '  93.48 

Sac  7.  lots  1.  3J4.  NBViNWVi. 

.  .       BV^SW%:  .....1 _....  213.03 

•Sac  7.  lots  6,  4  9: 93.15 

Sac  18,  lots  1,  i  3.  4,  KW/tVi;  285.04 

•Sac  18,  loto  8, 17, 10, 11; 122.01 

Sac  19,  lots  1,  i,  4.  E^^NWVi. 

SBViSW^;  -i 214.04 

•Sac  19.  lots  6, 17,  9;  87.60 

Sac  30,  lots  1,  ^  3. 4.  EWf/Vii  286.16 

•Sac  30.  lots  «.!7. 10. 11; 115.03 

Sac  31.  lots  1,  a.  B^^NWVi;  ....  143.48 

•Sac  31.  lots  6.  ,7 59.17 

T.  7  S..  R.  39  B..  VMM. 

Sac    6.    lots    4    <•    S.    6,    7.  " 

BViSWV< |._ 247.35 

•Sac  6,  loU  9.  M,  14;  93.41 

Sac  7,  lots  2,  3..4,  BV^WVk; 255.89 

•Sac  7.  lots  6. : .  10. 11; 126.07 

Sac    18.    lots    1.    2.    3,    4. 

•Sec  18,  lots  7, 10. 11;  99.64 

Sac  19,  lots  1,  a.  EV<iNWVi;  ....  144.43 

•Sac  19,  lots  6.  7;  62.95 

Sac  30.  aSV4NWV4.  BViSWV«:  120.00 

•Sac  30.  lots  6.  7; 72.72 

Sac  31.  lot  2.  BiiWVi; —  192.73 

•Sac  31,  lots  6,  7, 10. 11 142.62 

C-onriartng  of  7,771.43  Bcns,  more  at  le«,  in 
Big  Hoin  Co..  MT. 

Federal  Coal  and  Oil  and  Gas  Estate 

(Private  Suifsce,  Federal  Coal  andThl  ft  Gas 
Mate) 
'  Acres 

T.  8  S.,  R.  38  B..  P.M-M. 

Sec  26,  lots  5,  ^;  „ 24.26 

Sec.  35.  loto  1,  4.  5,  8 19.88 

Consisting  .of  44.14  acres,  more  or  leas,  in 
Big  Hatn  Co..  MT. 

•These  descriptions  are  taken  from  sup- 
'  plemental  plats  approved  on  September  1, 
1995,  and  6ctober  16, 1995.  by  the  Chief  Ca- 
dastral Surveyor,  ^mtana  State  OfBce,  Bu- 
reau of  Land  Manag^unL 


Dnrril 

Acting  District  Manc^er. 
(PR  Doc  95-29845  Wad  12-6-95;  8:45  am] 
OOOI4Ma-MW> 


StBle  of  Aflsora  RtMUPM  AtfiiMvy 

Council  MeeHng         /> 

AOENCY:  Bureau  of  Land  Managament. 

Interior. 

ACTION:  Arizona  Reaouice  Advisory 

Council  Meeting,  notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
third  meeting  (rf  the  Arizona  Resource 
Advisory  CounciL  The  meeting  will  be 
held  January  4-5, 1996  beginning  at 
8:30  ajn.  in  the  New  Mexico  Roam  at 
the  Bureau  of  Land  Management's 
National  Training  Center.  9828  N.  Slst 
Avenue,  Phoenix  Arizona  85051.  The 
agenda  items  to  be  covered  at  this 
meeting  include  review  of  previous 
meeting  minutes,  standard  and 
guideltoes  work  group  report,  update  on 
Arizona  Preservation  Initiative, 
discussion  of  recreation  travel,  tourism, 
and  public  relations  working  group, 
presentation  of  Lower  Gila  Resource 
Management  Plan  Phoenix  District,  and 
public  comment  period  which  will  take 
place  at  3:30  p.m.  January  4, 1996,  and 
11:30  a.m.  January  5. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
CMnton  Oke.  Bureau  of  Land 
Management.  Arizona  State  Office.  3707 
N.  7th  St..  Phoenix  Arizona  85014.  (602) 
650-0512. 
FUB^aManiaiid. 
Actixig  Deputy  Staie  Director  Resource 
Planning,  Use  and  Protection  Division. 
(PR  Ooc  95-29883  Filed  12-6-95;  8:45  am) 
■LUNQ  0008  4Sia-as-p 

(NM  >3o  oe-iaao-oqi 

Now  Mexico;  San  Juan  River  Regional 

Coal  Team  (RCT)  Meeting 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTWN:  Notice  of  RCT  Meeting. 

summary:  The  San  Juan  River  RCT  will 
meet  to  amend  and  renew  the  Charter 
because  the  latest  RCT  Charter  expired 
on  October  5, 1994.  The  RCT  wiU 
expand  to  include  Navajo  Natitm  voting 
membership,  as  approved  at  the  last 
meeting.  The  RCT  will  also  discuss 
current  activities  and  future 
developmmt  plans  on  Federal  coal 
lands  in  New  Mexico  and  southwest 
Colorado,  including  the  status  of  coal 
Preference  Right  Lease  Applications 
(PRLA's)  and  PRLA  terminations.  The 
public  is  invited  to  attend. 
DATES:  The  RCT  will  meet  at  9:00  a.m. 
on  Friday,  January  26, 1996. 
ADDRESSES:  The  meeting  will  be  held  in 
the  2nd  Floor  Meeting  Room  of  the  BLM 
State  Office  at,  1474  Rodeo  Road.  Santa 
Fe.  New  Mexico. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Jim  Olsen  at  the  Bureau  of  Land 
Management.  New  Mexico  State  Office, 


Land  and  Minarals  Support  Team 
(92113).  P.O.  Box  27115^  Santa  Fe,  New 
Meodco  87502-0115,  telephone  (505) 
438-7455. 

SUPPLEMENTARY  INFORMATION:  The  RCT 
will  ccmsider  information  from  the 
public  in  making  decisions  at  this 
meeting.  Those  who  .wish  to  be 
scheduled  to  speak  at  the  meeting  or  . 
introduce  additional  topics  for 
discussion  should  provide  written 
copies  of  their  .remarks  or  suggestions  to 
Jim  Olsen,  Bureau  of  Land  Management, 
at  the  above  address  by  Tuesday, 
January  16, 1996.  Written  materials  will 
be  accepted  in  lieu  of  or  in  addition  to 
any  oral  presentation. 

Following  is  a  preliminary  agenda  for 
this  meeting: 

1.  Introduction         ^.  ..»  .  . . 

2.  Approval  of  Minolas  (rf  Last  Meeting 

3.  Annual  BLM  Coal  Market/Industry  Interest 

Assessment 

4.  Currant  Activity  and  Producticm  on 

Existing  LaesaS 

a.  New  Mexico 

b.  Colorado 

6.  Navajo  Nation  voting  reprasentation  on  the 

RCT 

7.  Indian  Coal  Issues 

8.  RCT  Chapter  Renewal 

9.  Public  Comment 

10.  Schaduling  of  Next  Meeting 

11.  Adjourn 

Dated:  November  22, 1995. 
RichWUtiajr. 

Acting  Chairman,  San  fiian  Hiver  Regional 
Coal  Team. 
(PR  Doc  95-29848  FUed  12-6-95;  8:45  am] 


[CO-030-0S-1610-00-17»q 

Southweat  Colorado  Reaouroe 

Advtaory  Council  Mealing 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  Resource  Advisory 

Coimdl  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (5 
use),  notice  is  hereby  given  that  the 
Southwest  Colorado  Resource  Advisory 
Cotmcil  will  meet  on  Thursday,  January 
11, 1996,  at  the  Anasazi  Heritage  Center 
near  Dolores,  Colorado. 
DATES:  The  meeting  is  scheduled  for 
Thursday,  January  11, 1996. 
ADDRESSES:  For  further  information, 
contact  Roger  Alexander.  Bureau  of 
Land  Management  (BLM).  Montrose 
District  Office.  2465  South  Townsend 
Avenue,  Montrose.  Colorado  81401; 
Telephone  (970)  249-7791;  TDD  (970)- 
249-4639. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  scheduled  to  begin  at  9:00 
a.m.  at  the  Anasazi  Iferitage  Center. 
27501  Highway  184.  Dolores,  Colcnado. 
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The  agenda,  which  includes  a  tour  of 
the  Heritage  Center,  will  focus  on  the 
development  of  standards  for  rangeland 
health  and  guidelines  for  livestodk 
grazing. 

All  resource  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration.  Depending  on 
the  numbw  of  persons  wishing  to  make 
oral  statements,  a  per-person  time  limit 
may  be  established  by  the  Montrose 
District  Manager. 

Summary  minutes  for  the  Council 
meeting  will  be  maintained  in  the 
Montrose  District  Office  and  will  be 
available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
the  meeting. 

Dated:  November  29, 1995. 
Marie  W.  Stiles. 
District  Manager. 
(PR  Doc.  95-29849  Piled  12-6-95;  8:45  am] 

aiLUNQ  CODE  4310-JB-M 

[CA-02S-102(M>1] 

Notice  of  Resource  Advisory  CouncH 
Meeting 

November  29, 1995. 

AGENCY:  Bureau  of  Land  Management, 

Susanville  Resource  Advisory  Coimcil 

Susanville.  California. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  h«eby  given  in 
accordance  with  Public  Law  95-579 
(FLPMA)  that  the  Bureau  of  Land 
Management's  Susanville  Resource 
Advisory  Council  will  meet  Friday  and 
Saturday,  January  26  and  27, 1996,  in 
the  Bureau  of  Land  Management  Office 
at  70S  Hall  Street  in  Susanville, 
California.  The  January  26  session  will 
convene  at  10  a.m.  at  the  BLM  wild 
horse  and  burro  corrals  in  Litchfield, 
CA,  for  a  field  tour  of  livestock  grazing 
allotments  and  other  public  land  areas. 
The  tour  will  return  to  Susanville  at 
fibout  4:30  p.m.  The  January  27  meeting 
will  begin  at  9  a.m.  in  the  conference 
room  at  705  Hall  Street.  Items  to  be 
disctissed  include  the  council's  work  on 
regional  rangeland  standards  and 
guidelines,  coimcil  coordination  with 
subgroups  and  other  Resource  Advisory 
Councils,  and  council  organizational 
business.  The  council  will  hear  updates 
from  BLM  resource  area  managers,  and 
hear  a  progress  report  on  the  East  Lassen 
Plan. 

The  meeting  is  open  to  the  public, 
and  public  comments  wiU  be  taken  from 
1  to  2  p.m.  Saturday,  January.  27. 


Depending  on  the  number  of  persons 
wishing  to  qieek.  a  time  limit  may  be 
imposed. 

Summary  roeeting  minutes  will  be 
maintained  at  the  Susanville  BLM 
Office,  705  Hall  Street.  Susanville,  CA. 

For  further  information,  contact:  Jeff 
Fontana  (916) 257-5381. 
Linda  D.  Hanaen 

Eagle  Lake  Resource  Area  Manager. 
(PR  Doc  95-29850  Filed  12-6-95;  8:45  am] 
■LUNQ  COM  43ie-4a-p 


PD-O6O-161O-00] 

Notice  Of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Managemmt, 
Upper  Columbia — Salmon  Qearwater 
EKstricts,  Interior. 
SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5  U.S.C. 
Appendix,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
meeting  of  the  Upper  Columbia — 
Salmon  Clearwater  Districts  Resource 
Advisory  Council  (RAC)  on  Thursday, 
January  18  and  Friday,  January  19, 1996 
in  Coeur  d'Alene,  Idalio.  The  meeting 
will  be  held  at  the  Bureau  of  Land 
Management  office  at  1808  North  Third 
Street  in  Coeur  d'Al«ie. 

Hie  agenda  for  the  two  day  meeting 
includes  a  one  day  training  session  for 
RAC  members  on  team  building, 
presentations  by  BLM  personnel  on 
rangeland  ecology  and  possible 
standards  and  gmdelines,  election  of 
officers  and  other  administrative  issues. 
DATES:  The  RAC  will  meet  on  January 
18, 1996  from  9:00  a.m.  to  4:30  p.m.  and 
on  Friday,  January  19, 1996  from  8:30 
a.m.  to  4:30  p.m.  The  public  may 
address  the  Council  during  the  public 
comment  period  on  January  19, 1996 
starting  at  1:30  p.m. 
SUPPLEMENTARY  INFORMATION:  All 
Resource  Advisory  Council  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the 
Council,  or  written  statements  may  be 
submitted  for  the  Coimcil's 
consideration.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per-i}erson  time  limit  may 
be  established  by  the  District  Manager. 

The  purpose  of  the  Council  is  to 
advise  the  Secretary  of  the  Interior, 
through  the  BLM,  on  a  variety  of 
planning  and  management  issues 
associated  with  management  of  public 
lands.  The  Council's  responsibilities 
include  providing  advice  on  long-range 
planning  and  establishing  resource 
management  priorities;  and  assisting  the 


BLM  to  identify  State  and  regional 
standards  fat  ecological  health  and 
guidelines  for  grazing. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Graf  (208)  769-5004. 

Dated:  November  28. 1995. 
JaBifer  Amald, 
Acting  District  Manager. 
(PR  Doc  95-29851  Filed  12-6-95;  8:45  am] 

BNJJNQ  coot  431»-Oa-M 

[NM-S31-SS-1210-0t  fSOSH 

Reestabiishment  Of  Visitor  Restridions 
for  Designated  Recreation  Sites, 
Special  Recreation  Management  Areas, 
and  Other  Public  Land  in  the  Roevvell 
Dl8trtct,NM 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  reestabiishment  of 
visitor  restrictions  for  designated 
Recreation  sites.  Special  Recreation 
Management  Areas  and  other  public 
lands  in  the  Roswell  District,  New 
Mexico. 

SUMMARY:  The  Roswell  District  Bureau 
of  Land  Management  (BLM),  is 
reestablishing  visitor  restrictions  for  use 
of  those  public  lands  within  the  Roswell 
District,  New  Mexico  under  the  New 
Mexico  State  Director's  Signature.  The 
previous  visitor  restrictions  were 
published  in  the  Federal  Register  Vol. 
60,  No.  90,  on  May  10, 1995,  and  signed 
by  the  Roswell  District  Manager.  The 
only  correction  to  the  previous 
document  is  a  date  change  pertaining  to 
entering  the  following  listed  caves 
within  the  Roswell  EHstrict.  Fort 
Stanton.  Torgac.  Torgac  Annex,  Crocket, 
Crystal,  Big-Eared  Cave,  Bathole, 
Malpais  Madness,  Tres  Ninos  and 
Feather  Cave  will  be  closed  from 
November  1  to  April  15  due  to  Bat 
hibernation.  These  visitor  restrictions 
are  necessary  for  the  management  of 
actions,  activities  and  use  of  public 
lands,  including  those  which  are 
acquired  or  conveyed  to  the  BLM. 
EFFECTIVE  DATE:  December  7. 1995. 
ADDRESSES:  Any  suggestions  or 
inquiries  should  be  addressed  to  the 
District  Manager,  Roswell  District 
Office,  1717  West  2nd.  Roswell,  New 
Mexico  88201,  Telephone:  (505)  627- 
0272,  during  normal  business  hours 
(7:45  a.m.  to  4:30  p.m.,  MST)  at  the 
above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Happel,  Natiual  Resource 
Sp)ecialist,  BLM.  Roswell  District  Office, 
1717  West  2nd  Roswell.  New  Mexico 
88201,  Telephone:  (505)  627-0203. 
SPEaFIC  COMMENTS:  A  proposed 
"establishment  of  visitor  restrictions  for 
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designated  recreatton  sites,  special 
recreation  managebient  areas,  and  other 
public  lands  inth4  Roswell  District, 
New  Mexico"  wasi  published  in  the-r  •^- ; 
Federal  Register  ob  January  24, 1995, 
(60  FR  No.  15)  aa4  provided  for  a  30- 
day  public  conunent  period  that  ended 
February  23, 1995i  One  letter  was 
received  from  Gun  Owners  of  America, 
which  contained  numerous  specific    , 
comments.  One  of  the  comments  luged 
the  BLM  to  extend  the  public  comment 
period  to  60  days.  The  BLM  Roswell 
District  believes  that  a  30-day  public 
comment  period  was  adequate  for  this 
notice.  Another  cofenment  stated  that  the 
rule  as  it  is  related  to  firearms  is  v^ue 
and  will  infringe  iQNm  Second 
Amoodment  rights  of  law  abiding 
dtisens.  Tlie  EULM  Roswell  District 
believes  the  notice  adequately  describes 
firearms  under  tha  definition  of  a 
wreapon.  Another  comment  stated  the 
rule  would  unduly  interfere  «vith  tha 
"right  of  self  defenae.  The  BLM  Ros«vell 
District  believes  tl|at  under  State  law. 
self  defense  of  ontf  s  life  would  not 
preclude  a  person  from  protecting 
themselves.  Another  comment  stated 
the  rule  would  require  someone  to  get 
a  written  permit  (in  advance)  in  order  to 
discharge  a  firearm  within  Vi  mile  of  a 
developed  recreation  site.  Based  on  this 
comment,  the  BLM  Roswell  District  has 
dianged  the  wording  on  the  visitor 
restriction  of  discharge  of  firearms  from 
Vz  mile  to  150  yards.  This  change 
corresponds  with  State  law  and  other 
Federal  agencies  providing  for  public 
saliaty.  Another  comment  stated  the 
regulation  does  not  contain  a  clear 
definition  of  what  a  developed 
recreation  site  and  area  is.  The  BLM 
Roswell  District  believes  that  a 
"developed  recrea^on  site  and  area"  has 
been  adequately  described  in  the 
Definitions  and  inithe  proposed  Federal 
Register  notice.  Tke  definition  is  also 
described  in  the  Cbde  of  Federal 
Regulations  43  Cfk  8360.0-5(C). 
Another  comment  recommended  that 
the  regulation  be  redrafted  and 
tightened  to  focus  on  conduct  which 
poses  a  danger.  It  goes  on  to  state  that 
the  rule  would  re^ct  the  discharge  of 
firearms  in  recreation  areas.  The  BLM, 
under  rules  of  Coeduct  of  Federal 
Regulations  43  CFR  8365.2-5  (A).,  states 
on  developed  recreation  sites  and  areas, 
imless  otherwise  authorized,  "No 
person  shall:  (a)  discharge'or  use 
firearms,  other  wefipons  or  fireworks". 
Another  comment  objected  to  the 
breadth  of  the  ccHiditions  under  which 
use  of  a  fireann  is  banned,  such  as  long 
guns  being  broken  down  or  otherwise 
rendered  inoperable  and  should  be 
stored  out-of-site.  fThe  BLM  Roswell 


District  has  shOHened  the  wording  to 
read:  "Using  weapcms  in  violation  of 
State  laws  within  developed  campsites 
or  picnic  areas".  Another  comment 
stated  that  the  commentator  is 
concerned  that  if  an  individual  uses  a 
firearm  wdiile  being  attwiked  they  would 
be  arrested.  The  BLM  Roswell  District 
believes  that  self  protection  of  (me's  life 
is  established  by  State  laws  and  that  this 
restricticHi  would  not  preclude  a  person 
from  protecting  his/her  life. 
SUMMARY:  The  proposed  restrictions  are 
necessary  for  the  management  of 
actions,  activities,  and  use  on  public 
lands,  including  those  which  are 
acquired  or  conveyed  to  the  BLM.  The 
making  of  Rides  of  Conduct  is  provided 
for  under  Title  43  CFR  Subpart  8365. 
Hiese  proposed  regulations  establish 
rules  of  conduct  for  the  protection  of 
persons,  property,  and  public  land 
resources.  As  a  visitor  to  public  lands, 
the  user  is  required  to  follow  certain 
rBstricti<ms  designed  to  protect  the 
lands  and  the  natural  enviroiunmit,  to 
«isure  the  health  and  safety  of  visitors, 
and  to  promote  a  pleasant  and 
rewarding  outdoor  experience.  This 
notice  supersedes  previous  notices 
published  in  the  Federal  Register  on 
January  22, 1991,  (Vol.  56,  No.  14),  and 
correction  to  Supplementary  Rules  No. 
2.  February  1, 1991,  Vol.  56.  No.  28, 
establishing  Supplementary  Rules  for 
Desi^ated  Recreation  Sites;  Special 
Recreation  Management  Areas  and 
Other  Public  Lands  in  New  Nfexico. 
More  specifically,  the  purpose  fells  into 
the  following  categories: 

•  Implementation  of  Management 
Plans — Certain  prohibited  activities 
have  been  recommended  as  Restrictions 
for  designated  recreation  sites  and 
Special  Recreation  Management  Areas 
(SRMA's).  In  order  to  implement  these 
recommendations,  they  must  be 
published  as  specific  prohibited  acts  in 
the  Federal  Register.  Use  of  Rules  of 
Conduct  Section  of  43  CFR,  Subpart 
8365,  is  the  most  appropriate  way  of 
implementation.  Rationale  for  these 
recommendations  is  presented  in  its 
entirety  in  the  Carlsbad  Resomce 
Management  Plan,  the  Roswell 
Management  Framework  Plan  or 
Recreation  Management  Plan  for  the 
specific  areas. 

•  Mitigation  of  User  Conflict — Certain 
other  visitor  restrictions  are 
recommended  because  of  specific  user 
conflict  problems.  Prohibiting  the 
reservation  of  camping  space  in 
developed  campgrounds  will  allow  such 
space  to  be  available  on  a  first-come- 
first-served  basis.  This  will  prevent 
people  from  monopolizing  the  use  of 
limited  developed  camping  space. 


Prohibition  of  motorized  vehicle  free- 
play  (operation  of  any  2-,  3-,  or  4-wheel 
motor  vehicle  for  piuposes  other  than 
accessing  a  campsite)  is  reconmiended 
to  minimize  the  noise  and  nuisance 
fectors  that  such  activities  represent  in 
developed  recreation  sites. 

•  Public  Health  and  Safety— The 
erection  and  maintenance  of     '-^''  "*'"  ' 
imauthorized  toilet  fecilities  or  othw 
containers  for  hiunan  waste  on  the 
public  land  could  represent  a  major 
threat  to  public  safe^  and  health.  Toilet 
structures  may  be  permitted  by  the 
authorized  officer  on  a  case-by-case 
basis  and  only  when  appropriate  State 
and  local  permits  have  been  obtained.  It 
should  be  noted  that  shooting 
restrictions  recommended  do  not 
prohibit  legitimate  himting  activities 
except  witnin  150  yards  of  developed 
sites.  Recreational  shooters  will  be 
encoiiraged  to  use  public  land  where 
such  shooting  and  restrictions  do  not 
apply  and  this  use  does  not  significantly 
conflict  with  other  uses. 

•  Complementary  rules — Some 
restrictions,  such  as  parking  or  camping 
near  water  sources,  are  recommended  to 
compliment  those  of  State  and  local 
agencies.  Because  these  restrictions 
provide  for  the  protection  of  persons 
and  resources  in  the  interest  and  spirit 
of  cooperation  with  the  responsible 
agencies,  these  restrictions  are  deemed 
necessary. 

Definition:  As  used  in  these  visitor 

restrictions,  the  term: 

— SRMA  means  an  area  where  special  or 
more  intensive  types  of  resource  and 
user  management  are  needed. 

— A  developed  recreation  site  and  area 
means  sites  and  areas  that  certain 
Structiues  or  capital  iihprovements 
primarily  used  for  recreation  purposes 
by  the  public.  Development  may  very 
firom  limited  development  for 
protection  of  the  resources  and  the 
safety  of  users  to  a  distinctly  defined 
site  in  which  developed  feciUties  that 
meet  the  Land  and  Water 
Conservation  Fund  Act  of  1965  (as 
amended)  criteria  for  a  fee  collection 
site  are  provided  for  concentrated 
public  recreation  use. 

— Public  lands  means  any  lands,  interest 
in  lands,  or  related  waters  owned  by 
the  United  States  and  administered  by 
the  BLM.  Related  waters  are  waters 
which  lie  directly  over  or  adjacent  to 
public  lands  and  which  require 
management  to  protect  Federally 
administered  resoiuces  or  to -provide 
for  enhanced  visitor  safety  and  other 
recreation  experiences. 

— Camping  means  the  erecting  of  a  tent 
or  shelter  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 


other  bedding  material  for  use,  or  the 
parking  of  a  motor  vehicle,  motor 
home,  or  trailer  for  the  apparent 
purpose  of  overnight  occupancy. 
Occupying  a  developed  camp  site  or 
an  approved  location  within 
developed  recreation  areas  and  sites 
during  the  established  night  period  of 
10.-00  pjn.  to  6:00  a.m.  wUl  be 
considered  ovemi^t  camping  for  fee 
collection  and  enforcement  purposes. 

— Campfire  means  a  controllea  fire 
occurrii^  outdoors  for  cooking, 
branding,  personal  warmth,  lighting, 
oerBmonial,  or  aesthetic  purposes. 

— Abandonment  means  the  volimtaiy 
relinquishment  of  control  of  property 
for  longer  than  a  period  specific  with 
no  intend  to  retain  possession. 

— Administrative  activities  means  those 
activities  conducted  under  the 
authority  of  the  BLM  for  the  piupose 
of  safeguarding  pwsons  or  property, 
implementing  management  plans  and 
policies  developed  in  accordance  and 
consistent  with  regulations  or 
repairing  or  maintaining  fecilities. 

— Pet  means  a  dog,  cat,  or  any 
domesticated  compamion  animal. 

— Occupancy  means  the  taking  or 
holding  possession  of  a  camp  site, 
other  location,  or  residence  on  pid>lic 
land. 

— Vehicle  means  any  motorized  or 
mechanized  device,  including 
bicycles,  hang  gliden,  ultra  lights, 
and  hot  air  balloons  which  is 
propelled  or  pulled  by  any  living  or 
other  energy  source,  and  capable  of 
travel  by  any  means  over  ground, 
water,  or  air. 

— Authorized  Officer  means  any 
employee  of  the  BLM  who  has  been 
delegated  the  authority  to  perform 
under  Title  43. 

— Stove  fire  means  a  fire  built  inside  an 
enclosed  stove  or  grill,  a  portable 
brazier,  or  a  pressurized  Liquid  or  gas 
stove,  including  space-heating 
devices. 

— IVeapon  means  a  fireann,  compressed 
gas  or  spring-powered  pistol  or  rifle, 
bow  and  arrow,  crossbow,  blowgim, 
spearguns,  slingshot,  irritant  gas 
device,  explosive  device,  or  any  other 
implement  designed  to  discharge 
missiles  or  projectiles;  hand-thrown 
spear,  edged  weapons,  nim-chucks, 
dubs,  billy-clubs,  and  any  device 
modified  for  use  or  designed  for  use 
as  a  striking  instrument;  includes  any 
weapon  the  possession  of  ^hich  is 

Srohibited  under  New  Mexico  law. 
Ustoric  or  prehistoric  structure  or 
ruin  site  means  any  location  at  least 
SO  years  old  which  meets  the 
standards  for  inclusion  on  the 
National  Register  of  Historic  Places  as 
defined  in  36  CFR  60.4,  without 


regard  to  whether  the  site  has  been 
nominated  or  accepted. 

Visitor  Restrictions— All  Public  Lands: 
In  addition  to  regulations  contained  in 
43  CFR  8365.1,  the  following  visitor 
restrictions  apply  to  all  public  lands, 
including  those  lands  acquired  m 
conveyed  to  the  BLM  and  related 
waters.  The  following  are  prohibited 
unless  authorized  by  written  permit: 

Sanitation 

•  To  construct  or  maintain  any  pit 
toilet  fecility. 

•  The  dumping  or  disposal  of  sewage 
or  sewage  treatment  chemicals  from 
self-contained  or  containerized  toilets, 
except  at  facilities  provided  for  that 
purpose. 

•  To  shower  or  bathe  at  any  improved 
or  developed  water  source,  outdoor 
hydrant  pump,  faucet  or  fountain,  or 
restroom  water  faucet  unless  such  water 
source  is  designated  for  that  purpose. 

Occupancy  and  Use 

•  To  camp  or  occupy  any  site  on 
public  lands  or  any  approved  location, 
including  those  in  developed  recreation 
areas  and  sites  or  SRMA's,  for  a  period 
longer  than  14  days  within  any  period 
of  28  consecutive  days.  Exceptions, 
which  will  be  posted,  include  areas 
closed  to  camping  and  areas  or  sites 
with  other  designated  camping  stay 
limits.  The  28-day  period  begins  when 
a  camper  initially  occupies  a  specific 
location  on  public  land.  The  14-day 
limit  may  be  reached  either  throu^  a 
number  of  separate  visits  or  through  14 
days  of  continuous  occupation.  After 
the  14th  day  of  occupation,  campera 
must  move  beyond  a  25-inile  radius 
from  the  previous  location.  When  a 
camping  limit  has  been  reached,  use  of 
any  pubUc  land  site  within  the  25-mile 
radius  shall  not  ocau*  again  until  at 
least  30  days  have  elapsed  from  the  last 
day  of  authorized  use. 

•  To  park  any  motor  vehicle  for 
longer  than  30  minutes,  or  camping 
within  300  yards  of  any  spring,  man- 
made  water  hole,  water  well,  or 
watering  tank  used  by  wildlife  or 
domestic  stock. 

•  To  dispose  of  any  burning  or 
smoldering  material  except  at  sites  or 
fecilities  provided  for  that  purpose. 

•  Unauthorized  cutting,  removing,  or 
transporting  woody  materials  including, 
but  not  limited  to: 

1.  Any  type  or  variety  of  vegetation 
(excluding  dead  and  downed), 

2.  Fuelwood  or  firewood,  either  green 
or  standing  deadwood  ot, 

3.  Live  plants  (except  for 
consiunption,  medicinal  piuposes, 
study  or  personal  collection). 


•  Removing  or  transporting  any 
mineral  resources  including,  but  not 
limited  to,  rock,  sand,  gravel,  and 
minerals  on  or  from  public  lands 
without  written  consent,  proof  of 
purchase,  or  a  valid  permit.  Collection 
of  specimens  and  samples  in  reasonable 
amounts  for  personal  noncommercial 
use,  under  43  CFR  8365.1-5(b)  is  not 
affected  by  this  section. 

•  Collection  or  removal  of  any  natural 
resource,  including  wood  for  campfires, 
where  such  restrictions  are  posted. 

•  Failiue  to  prevent  a  pet  from 
harassing,  molesting,  injuring,  or  killing 
humans,  wildlife  or  livestock. 

•  Violation  of  the  terms,  stipulations, 
or  conditions  of  any  permit  or  use 
authorization. 

•  Failure  to  show  a  permit  or  use 
authorization  to  any  BLM  employee 
upon  request. 

•  Camp  or  occupy  or  build  any  fire 
on,  or  in,  any  historic  or  prehistoric 
structure  or  ruin  site. 

•  Competitive  or  commercial 
operations  or  events  without  a  Special 
Recreation  Permit. 

Vehicles 

•  Operation  of  an  off-rode  vehicle 
without  full-time  use  of  an  approved 
spaiiL  arrester  and  muffler. 

•  Failure  to  display  the  required  State 
off-road  vehicle  registration. 

•  Lubricating  or  repairing  any 
vehicle,  except  repairs  necessitated  by 
emergency. 

•  Operate,  park,  or  leave  a  motorized 
vehicle  in  violation  of  posted 
restrictions  or  in  such  a  manner  or 
location  as  to: 

1.  Create  a  safety  hazard, 

2.  Interfere  with  other  authorized 
users  or  uses, 

3.  Obstruct  or  impede  normal  or 
emergency  traffic  movement, 

4.  Interfere  with  or  impede 
administrative  activities, 

5.  Interfere  with  the  pariung  of  other 
vehicles,  or 

6.  Endanger  property  or  any  person. 

Public  Health  and  Safety 

•  Possession  or  use  of  fireworks. 

•  Leaving  a  campfire  unattended,  or 
felling  to  completely  extinguish  a  fire 
after  use. 

•  The  sale  or  gift  of  an  alcoholic 
beverage  to  a  pereon  under  21  years  of 
age. 

•  The  possession  of  an  alcoholic 
beverage  by  a  person  under  21  years  of 
age. 

•  Ignite  or  bum  any  material 
containing  or  producing  toxic  or 
hazardous  material. 

«  Carrying  of  concealed  weapons. 
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State  and  Local  L^w$ 

1 

•  Failure  to  cotiply  with  all 
applicable  State  of  Nbw  Mexico 
regulations  for  boeting  safety, 
equipment,  and  rteistration. 

VISITOR  RESTWCnONS— 
IXEVELCFED  REClREATION  SITES/ 
AREAS  AND  SPECIAL  RECREATION 
MANAGEMENT  AREAS:  In  addition  to 
the  regulations  contained  in  43  CFR 
8356.1.  8365.2  and  those  listed  above, 
±e  foUowing  visitor  restrictions  will  be 
appUed  in  accorcbnce  with  43  CFR 
8365.2:  The  following  activities  are 
prohibited  unless  authorized  by  written 
permit:  , 

•  Failure  to  imtnediately  remove  and 
dispose  of  in  a  sajiitary  manner,  all  pet 
fiscal  material,  tra$h,  garbage  or  waste 
created. 

•  Failing  to  physically  restrain  a  pet 
at  all  times  withla  developed  campsites 
and  picnic  areas,  ^ets  are  prohibited 
where  posted  on  ^  designated  nature 
or  interpretive  trails  and  firom  entering 
caves.  Animals  triined  to  assist 
handicapped  per^ns  are  exempt  firom 
this  rule. 

•  Reserving  calnping  space,  except  at 
group  focilities.  Camping  space  is 
available  on  a  fir^t-come-first-serve 
basis. 

•  Failure  to  maintain  quiet  between 
the  hours  of  10K)9  p.m.  to  6:00  a.m.  or 
other  hours  posteid.  During  this  period 
no  person  shall  create  noise  which 
disturbs  other  visitors. 

•  More  than  two  motorized  vehicles 
and/or  10  individuals  at  any  one 
approved  site  not  designated  for  group 
use  or  pariung  arfa.  Groups  exceeding 
these  limits  must  use  a  group  site  or 
additional  designlated  sites. 

•  Vehicles  o^  of  existing  or 
designated  roads  and  trails  unless 
faciUties  have  betn  specifically 
provided  tat  such  use.  Motorized 
vehicles  will  be  operated  for  access  to 
and  from  developed  facilities  only. 

•  To  park  in  or  occupy  a  parking 
space  posted  or  marked  for  handicapped 
use  without  displaying  an  official 
identification  ts^  or  plate. 

•  Posting  or  (Ubtribution  of  any  signs, 
posters,  printed  material,  or  commercial 
advertisements. 

•  The  dischar^  of  firearms  or  other 
weapons,  huntii^  and  trapping  within 
150  years  of  developed  recreation  sites 
and  areas. 

•  Using  weapons  in  violation  of  State 
law  within  developed  campsites  or 
picnic  areas. 

•  Disposing  of  any  waste  or  grey 
water  except  whf  re  facilities  are 
provided.  j 

•  Bringing  eqiline  stock,  llama,  cattle, 
or  other  Uvestocf  within  campgrounds 


or  picnic  areas  unless  fodlities  have 
been  specifically  provided  for  such  lise. 

•  Gathering  or  collecting  woody 
plants  or  any  other  natural  resources, 
minerals,  cultural,  or  histcHical  artifacts 
that  require  permits. 

•  cutting  or  gathering  of  green  trees  or 
their  parts  (x  removal  of  down  or 
standing  dead  wood  for  any  purpose. 

•  Not  adhering  to  fire  danger  ratings 
issued  by  government. 

•  Entenng  the  following  caves  firom 
November  1  to  April  15  of  each  year 
Fort  Stanton,  Toigac.  Torgac  Annex. 
Crockett.  Crystal.  Big-Eared  Cave,  Bat 
Hole,  Malpais  Madness.  Tres  Ninos  and 
Feather.  Only  personnel  engaged  in 
authorized  scientific  bat  studies,  census, 
monitoring,  and  emergencies  %vill  be 
allowed  to  enter  caves  during  this  time, 
due  to  bat  hibernation. 

•  Entering  a  cave  without  each  person 
wearing  a  safety  helmet  (hard  hat)  with 
chin  strap  and  at  least  three  sources  of 
light. 

•  Annoying  or  disturbing  bats  at  any 
time. 

List  of  Developed  Recreation  Sites/ Areas  and 
Special  Recreation  Management  Areas 

1.  Valley  of  Fires  Recreation  Area  (Roswell 
"Resource  Area). 

T.  7S.,R.  IDE.. 
Sec.  29.  30. 

2.  Fort  StantcmSRMA  (Rocwell  Resource 
Area). 

T.  9,10  S..R.  14.15  E. 

3.  Mescalero  Sands  North  Dune  SRMA 
(Roswell  Resource  Area). 

T.  10  S..  R.  30  B., 


4.  Cave  SRMA's— McKiHrick  Hill.  Lo^ 
Fence  Canyon,  Manhole,  Yeik])«iack8l7Lair, 
Chosa  Draw,  Mudgetts,  Honest  bijun,  KFF 
Caveras,  Fort  Stanton  Cave,  Torgac  Cave,  and 
Crockett's  Cave. 

5.  Dark  Canyon  SRMA  (Carlsbad  Resource 
Ana). 

T.  24  S..  R.  23,  24E. 

6.  Lonesome  Ridge  SRMA  (Carlsbad 
Resource  Area). 

T.  26  S.,  R  22E.. 
Sec  19-21,  29-31. 

7.  Pecos  River  Canyon  Complex  (Carlsbad 
Resource  Area). 

T.  24.  25..  R.  29.  30E. 

8.  Guadalupe  Escarpment  Scenic  Area 
(Carlsbad  Resource  Area). 

T.  23-26  S..  R.  22-26  E. 

9.  Alkali  Lake  Off-road  Vehicle  Area 
(Carlsbad  Resource  Area). 

T.  21  S.,  R.  27  E.. 

oOC>  4*  3t  9* 

10.  Hackberry  Lake  Off-road  Vehicle  Area 
(Carlsbad  Resource  Area). 

T.  18-203..  R.  30,31  B. 

11.  Pecos  River  Corridor  (Carlsbad 
Resource  area). 

T.  22  S..  R.  27  E.,  river  section  to 
T.  26  S..  R.  29  E. 


12.  Cosa  Draw  SRMA  (Carlsbad  Resource 
Area). 

T.  25  S..  R.  25  R, 
Sec  20-22.  27-29,  33. 

13.  Overflow  Wetlands  (Roswell  Resource 
Area). 

T.  11.12  S.,R.  25.26  E. 

8UPPI.EIIEIfTARY  INFORMATION:  The  New 
Mexico  State  Director  is  reestablishing 
these  visitor  restrictions,  which  are 
necessary  for  the  protection  of  persons, 
property,  and  public  lands  and 
resources  currently  under  the  Bureau's 
administration  within  the  Roswell 
District,  New  Mexico  and  those  lands 
acquired  for  incltision  within  the 
administrative  jurisdiction  of  the  BLM 
a»provided  for  in  43  CFR  8365.1-6. 
These  Visitor  Restrictions  apply  to  all 
persons  using  public  lands.  Violations 
of  these  restrictions  are  punishable  by  a 
fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
Exceptions  to  the  following  visitor 
restrictions  may  be  permitted  by  the 
authorized  officer  subject  to  limits  and 
restrictions  of  controlling  Federal  and 
State  law.  Persons  granted  use 
exemptions  must  possess  written 
authorization  firom  the  BLM  Office 
having  jurisdiction  over  the  area.  Users 
must  fiuther  comply  with  the  zoning, 
permitting,  rules,  or  regulatory 
requirements  of  other  agencies,  where 
applicable. 

Dated:  November  20, 1995. 
William  C.  Calkins, 

State  Director. 

(FR  Doc.  95-29852  Filed  12-6-95;  8:45  am] 

BHJJNO  coos  4310-ra-M 


[ES-e60-1420-00;  ES-47708,  Group  155, 
Wieeonsin] 

Notice  of  Filing  of  Plat  of  Survey; 
WIeconsIn 

The  plat  of  the  survey  of  an  island  in 
Lake  Michigan,  Township  30  North, 
Range  28  East,  Fourth  Prhicipal 
Meridian,  Wisconsin,  will  be  officially 
filed  in  Eastern  States,  Springfield, 
Virginia  at  7:30  a.m.,  on  January  11, 
1996.  The  siurey  was  made  at  the 
request  of  the  Deputy  State  Director. 
Resources  Planning,  Use  and  Protection. 
Eastern  States.  Bureau  of  Land 
Management 

All  inquiries  or  protests  concerning 
the  techni(%l  aspects  of  the  siurey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States.  Bureau  of  Land 
Management,  7450  Boston  Boulevard. 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  January  11, 1996. 

Ck>pies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
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of  the  reproduction  fae  of  $2.75  per 
copy- 
Dated:  November  30, 1995. 
StaphmCKepacli. 
Chief  Cadastral  Surveyor. 
(PR  Doc.  95-29853  Filed  12-6-95;  8:45  am] 
■UMO  CODE  Oie-OMI 

[Wnr-«23-143(M>1:  WVW 134882] 

Notice  Of  Propoaed  Withdrawal  and 
Opportunity  for  Public  Meeting: 
Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposed  to  withdraw 
1,020  acres  of  piwlic  land  in  Fremont 
Coimty.  to  protect  the  habitat  of  the 
small  rockoess,  Aravis  pusilla.  This 
notice  closes  the  land  for  up  to  2  years 
firom  sur&oe  entry  and  mining.  The  land 
will  remain  open  to  mineral  leasing. 
DATE:  Conunents  and  requests  for 
meeting  should  be  received  on  or  before 
March  6, 1995. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Wyoming 
State  Director.  BLM.  P.O.  Box  1828, 
Cheyenne.  Wyoming  82003-1828. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth.  BLM  Wyoming  State  Office, 
(307) 775-6124. 

SUPPt.EMENTARY  INFORMATION:  On 
Novembw  8, 1995.  a  petition  was 
approved  alloiving  the  Bureau  of  Land 
Management  to  file  an  appUcation  to 
with(kaw  the  following  described 
public  land  from  settlement,  sale, 
location,  or  entry  imder  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Sixth  Principal  Meridian 

T.  29  N.,  R.  101  W.. 

Sec.  26,  S>/iNWV«,  SMi; 

Sec.  27,  EV.SWV4NEV4,  SEV4NEV4, 
EViWViSEV..  E»/2SEV«; 

Sec.  35,  N»/!..  NViN'/iSWV«,  NViiSEV*. 

Tbe  area  described  contains  approximately 
1.020  acres  in  Fremont  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  habitat  of 
the  small  rockcress,  Arabis  pusilla,  a 
plant  species  proposed  as  Threatened 
and  Endangered  by  the  U.S.  Fish  and 
Wildlife  Service.  The  Pine  Creek  area  at 
South  Pass  is  the  only  known  location 
for  this  species  in  the  world. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
sxiggestions.  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 


imdersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  pubhc  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Wyoming  State 
Director  within  90  days  from  the  date  of 
pubUcation  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pubUc  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
pubUshed  in  the  Federal  Register,  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  appUcation  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  pubUcation  of  this  notice  in  the 
Federal  Register,  the  land  vrill  be 
segregated  as  specffied  above  imless  the 
appUcation  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature 
which  would  not  impact  the  plant 
habitat  may  be  aUowisd  with  the 
approval  of  an  authorized  officer  of  the 
Bureau  of  Land  Management  during  the 
segregative  period. 
Alan  K.  Kesterke. 
Associate  State  Director. 
[FR  Doc.  95-29861  Filed  12-6-95;  8:45  am] 
MLLMQ  CODE  4910-a>-M 


Minerals  Management  Service 

Outer  Continental  Shelf,  Western  Quit 
of  Mexico.  Oil  and  Qas  Lease  Sale 
155— Extension 

AQENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  to  extend  post-sale 
evaluation  period  for  Western  Gulf  of 
Mexico  Lease  Sale  155. 

SUMMARY:  The  furlough  of  workera  of 
the  Minerals  Management  Service 
(MMS)  delayed  the  evaluation  of  bids 
bom  Lease  Sale  155  in  the  Western  Gulf 
of  Mexico.  This  notice  extends  by  9 
days  the  post-sale  evaluation  period  for 
Western  Gulf  of  Mexico  Lease  Sale  155. 
The  extra  time  will  aUow  MMS 
personnel  to  properly  evaluate  bids. 

DATES:  The  post-sale  evaluation  period 
ends  on  December  20. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Mirabella  or  Kumkum  Ray. 
Engineering  and  Standards  Bnmch, 
telephone  (703)  787-1600. 


SUPPI.EMENTARY  MFORMATKM:  On  August 
11. 1995.  MMS  pubUsbed  a  lease  sale 
notice  in  the  Federal  Register  (60  FR 
41105)  announcing  a  lease  sale  in  the 
Western  Gulf  of  Mexico  with  bid 
openings  on  September  13, 1995.  On 
November  14, 1995.  during  the 
evaluation  of  the  bids  received  from  the  ^ 
lease  sale,  MMS  experienced  a  6-day 
shutdown  of  aU  but  essential  work  of 
the  agency.  This  shutdown  broke  the 
continuity  of  the  work  of  evaluating 
bids  and  delayed  the  evaluation  process. 
MMS  is  extending  the  evaluation  period 
to  allow  personnel  to  properly  evaluate 
the  bids  received.  MMS  will  complete 
the  evaluation  of  all  bids  received  for 
this  sale  by  December  20, 1995. 

Dated:  December  4, 1995. 
Tlioinas  M.  Gnnhofir, 

Associate  Director  for  Offshore  Minerals 

Management 

(FR  Doc.  95-29839  Filed  12-6-95;  8:45  am] 

muMta  cooc  4Sio-mimii 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notioe  of  Registration 

By  Notice  dated  May  31, 1995,  and 
published  in  the  Federal  Register  on 
June  8. 1995,  (60  FR  30318),  Radian 
Corporation,  P.O.  Box  201088,  8501 
Mopac  Blvd.,  Austin,  Texas  78720, 
made  appUcation  to  the  Drug  v 

Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  Usted  below: 

Sched- 
ule 

Dnjg: 
Calhinone  (1235) I    ' 

Methcathinone  (1237)  I 

N-EthylanY>hetamine  (1475) I 

N,N-Oimethylamphetamine  I 

(1480). 

Aminorex  (1585)  I 

4-Mettiyiaminorex    (cis    isomer)  I 

(1590). 

Methaquakxw  (2565)  I 

Lysergic  ackJ  dnthylamide  (731 5)  I 

Tetrahydrocannablrx)ls  (7370) I 

Mescaline  (7381)  I 

3,4-Mettiylerwdioxyamphetamine  I 

(7400). 

3.4-Methylenedioxy-N-  I 

ettiylamphetamine  (7404). 

3.4-  I 

Methylenedioxymetttanipheta- 

mtr>e  (7405). 

4-Methoxyamphetamine  (7411) ...  I     ■ 

Psilocyt)in  (7437)  _....  I 

Psikwyn  (7438) „ I 

DItTydromorphine  (9145)  ..............  I 
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J  Sched- 
ule 

3) I 

AcetykmOiadolMDI)  _ I 

AlphBcelylnwttieoot  encept  Levo-  I 
>Mphao0lytmel|adol  (9603). 

Normelhadone  (f636)  I 

3-Mathy«anlanyli(9ei3) I 

i(1«00) tl 

(1t86)  N 

n(1724) n 

I  (21«) II 

1  (2^70) II 

SecobartxW  (2315) II 

Ptwncycfcine  (7#7l) II 

1-Plperidnocyd(A)exane-  II 

caroonnnie  (ooiki; 

OiiyckocodBine  6120) II 

Oxycodone  (914») n 

Hydromofphone  (9150) II 

DiphenoKyMe  (9n70)  II 

BeraoylecgnM(9l80) II 

Ethylmofptiine  (9|t90)  ........_....„..  II 

Hydrocodone  (9193) II 

>(9626)  II 

(9230)  II 

(^0)  „...... II 

Melhedone-MBn^tedtatB  (9254)  ..  II 

ItopWne  (9300)  II 

Lev»«^phan(ylnlelhadol  (9648)  .  H 

Oxymofphone  (96S2) II 

ANhiImiI  (9737)  I  ..._.............„._..  II 

Sufanlwii  (97401 . II 

F6rtany1(9801)|.... II 

A  registered  mfinuEactiirer  filed  a 
request  for  a  heating  with  respect  to 
amphetamine  and  methamphetamine. 
The  requesting  party  subsequently 
submitted  a  letted  dated  Augtist  29, 
1995,  withdrawing  their  request  for  a 
hearing.  On  September  1, 1995.  an  order 
terminating  the  proceedings  was  issued 
by  Administrativie  Law  Judge  Mary 
Ellen  Bittner.  Another  registered 
manufacturer  filed  a  comment 
requesting  that  the  firm's  application  to 
manufacture  meperidine  be  denied 
because  there  is  |io  need  for  Radian  to 
register  as  a  third  domestic 
manufacturer  of  meperidine  and  that 
Radian  must  show  it  can  maintain 
adequate  safeguards  against  the  theft 
and  diversion  of  meperidine,  hi  regards 
to  this  ccHnnient.:the  firm,  which  has 
been  approved  a|  a  manufacturer  of 
meperidine  for  previous  appUcations, 
has  been  subject  to  periodic  in-depth 
investigations  by  DEA  to  evaluate  the 
firm's  fitness  as  a  DEA  registrant. 
Additionally,  in  response  to  this  recent 
application,  the  (rm  was  inspected  by 
UEA  and  found  1^  have  adequate 
safeguards  to  pr^ent  the  theft  or 
diversion  of  meperidine.  Therefore, 
pursuant  to  Section  303  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Ckmtrol  Act  of  1970  and  Title  21, 
(3ode  of  Federal  Regulations,  Section 
1301.54(e),  the  Qaputy  Assistant 
Administrate,  dffice  of  Diversion 
Control,  hereby  Orders  that  the 


application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  November  29. 1995. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  £h/arcenient 
Administration. 

(FR  Doa  95-29772  Filed  12-6-95;  8:45  am] 

BRJJNQ  COOC  441Q-0»-M 

[Docket  Na  94-23] 

Princ*  George  DanMs,  D.D^;  Dwiiai 
of  Application 

On  January  31, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Clause  to  Prince  (George  Danieb, 
DJ}.S.,  (Respondent)  of  San  Jose, 
Cahfomia,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  his  pending 
appUcation  under  21  U.S.C.  823(f),  as 
being  inconsistent  with  the  public 
interest.  Specifically,  the  Oitler  to  Show 
Cause  alleged  that: 

(1)  Between  December  2, 1982  and 
February  3, 1983,  [the  Respondent] 
issued  four  prescriptions  for  Didrex,  a 
Schedule  III  controlled  substance,  to 
two  undercover  individuals!,]  and  these 
prescriptions  were  not  issu^  for  a 
legitimate  medical  purpose  in  the  usual 
course  of  [his]  professional  practice. 

(2)  On  June  7,  1983,  in  the  Mimidpal 
Court,  Santa  Clara  County  Judicial 
Circuit.  Stete  of  Cahfomia.  [the 
Respondent]  pled  no  contest  to  two 
counts  of  prescribing  controlled   . 
substances  to  a  person  not  under  [his] 
treatment  for  a  pathology  in  violation  of 
Cahfomia  Health  and  Safety  Code 
(Section]  11154  and  one  count  of 
practicing  unauthorized  medicine  in 
violation  of  CaUfomia  Business  and 
Professions  Code  [Section]  2052. 

(3)  On  January  7, 1985,  the  Board  of 
Dental  Examiners,  Department  of 
Consumer  Affaire.  State  of  CaUfomia 
(Dental  Board),  suspended  (the 
Respondent's]  state  dental  license  for 
one  year,  but  stayed  this  suspension 
pending  the  successful  completion  of 
three  years  probation. 

(4)  On  or  about  May  1, 1986.  (the 
Respondent]  arranged  for  the  sale  of 
cocaine  to  an  undercover  DEA  agent. 
Furthermore,  (he]  made  arrangements 
for  other  individuals  to  forcibly  take  the 
cocaine  from  the  DEA  undercover  agent 
after  [he]  sold  him  the  cocaine. 

(5)  On  January  3, 1987  [the 
Respondent's]  previous  DEA  niunber, 
AD6665838,  expired  (,]  and  (he]  did  not 


submit  a  renewal  appUcation  for  that 
nimiber.  Thereafter  (hisj  DEA  number 
was  retired  from  DEA  registration. 

(6)  On  August  14, 1987,  in  the  United 
Stetes  District  (Zourt,  District  of 
Northern  (Dalifomia,  [the  Respondent] 
pled  guilty  to  one  count  of  conspiracy 
to  deliver  cocaine  in  violation  of  21 
U.S.C.  841  and  846  and  to  one  coimt  of 
possession  of  cocaine  in  violation  of  21 
U.S.C.  841.  On  October  2, 1987.  [the 
Respondent  was]  sentenced  to  three 
years  imprisonment. 

(7)  On  August  22, 1988,  the  Dental^? 
Board  terminated  (the  Respondent's] 
probation  and  revoked  [his]  state  dentel 
Ucense.  Effective  January  10. 1990,  the 
Dental  Board  restored  [his]  state  dental 
Ucense  but  placed  [his]  license  on  a 
three  year  probationaiy  term. 

On  March  9, 1994.  the  Respondent 
filed  a  timely  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  San  Francisco, 
CaUfomia,  on  November  9, 1994.  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  At  the  hearing,  the  (government 
offered  the  stipulated  testimony  of  two 
witnesses  and  introduced  various 
documentary  exhibits,  and  the 
Respondent,  represented  by  counsel, 
testified,  called  three  witnesses,  and 
introduced  several  doctunentaiy 
exhibits.  After  the  hearing,  counsel  for 
both  sides  submitted  proposed  findings 
of  fact,  conclusions  of  law  and 
argument.  On  January  30, 1995,  Judge 
Tenney  issued  his  Findings  of  Fact, 
Conclusions  of  Law,  and  Recommended 
Ruling,  recommending  that  the 
Respondrait's  application  for  a  DEA 
Ortificate  of  Registration  be  denied. 
Neither  party  filed  exceptions  to  his 
decision,  and  on  March  9, 1995,  Judge 
Tenney  transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  punuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
opinion  and  recommended  mling  of  the 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
the  Respondent  received  his  Ucense  to 
practice  dentistry  in  California  in  1975. 
Further,  the  Respondent  previously  held 
a  DEA  Certificate  of  Registration, 
AD6665838,  which  expired  on  June  30. 
1986.  and  which  the  Riaspondent  did 
not  renew  but  let  lapse.  However,  on 
November  12, 1992,  the  Respondent 
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submitted  an  AppUcaticm  for 
Registration  under  the  Controlled 
Substances  Act  of  1970,  as  a  practitioner 
for  handUng  controlled  substances  in 
Schedules  U  through  V. 

On  December  2, 1982,  the  Respondent 
issued  a  prescription  for  Didrex  to  an 
imdercover  police  officer  (Officer).  The 
parties  stipulated  that  Didrex 
(benzphetamine)  is  a  Schedule  III  non- 
narcotic stimulant,  and  has  been  a 
Schedule  m  controlled  substance  since 
1973.  The  Officer  received  dental  work 
and  then  requested  the  Didrex 
prescription,  purportedly  for  weight 
control.  The  Respondent  testified  that, 
although  he  "didn't  know  that  much 
about  Didrex,"  he  issued  the 
prescriptions  based  upon  the  Agent's 
representation  that  her  doctor  had 
previously  prescribed  Didrex,  and  upon 
a  pharmacist's  representation  that  he 
would  fill  the  prescription.  On 
December  21, 1982,  the  Respondent 
authorized  a  Didrex  refill,  and  on 
January  4, 1983,  he  indicated  that  he 
would  authorize  an  additional  refill. 
The  Respondent  was  arrested  shortly 
after  he  prescribed  the  Didrex,  and  on 
Jime  7. 1983,  in  a  CaUfomia  State  court, 
he  pled  nolo  contendere  to  two  coimts    • 
of  violation  of  C^alifomia  Health  and 
Safety  Ck)de  Section  11154  by 
prescribing  a  controlled  substance  to  a 
person  not  under  his  treatment  for  a 
pathology,  and  a  violation  of  Business 
and  Professions  Code  Section  2052  for 
the  unauthorized  practice  of  medicine. 
Based  on  the  facts  imderlying  his  nolo 
contendere  plea,  the  CaUfomia  Board  of 
Dental  Examiners  suspended  the 
Respondent's  dental  certificate  for  one 
year  in  January  1985,  but  the  suspension 
was  stayed  in  favor  of  a  three-year 
probationary  period  with  various 
conditions. 

In  April  1986,  a  DEA  Special  Agent 
was  introduced  to  the  Respondent's 
brother  as  a  potential  cocaine  purchaser. 
In  stipulated  testimony,  an  Agent  who 
had  monitored  the  cocaine  transaction 
noted  that  after  negotiations,  the 
undercover  Agent  on  the  scene  arranged 
to  buy  two  kilograms  of  cocaine  from 
the  Respondent's  brother.  On  May  1, 
1986,  this  Agent  and  the  Respondent's 
brother  met  at  the  Respondent's  dental 
clinic,  the  Respondent  showed  them 
into  his  office,  locked  the  office  door, 
and  directed  his  brother  to  give  the 
Agent  a  cardboard  box  containing  two 
cellophane  bags,  each  filled  with  a 
white  powdery  substance.  The 
Respondent  then  gave  a  note  to  the 
Agent  which  represented  the  contents  of 
the  two  bags,  1,667  grams  of  cocaine, 
and  the  price  for  botii  bags,  $61,679.00. 
The  Agent  asked  why  two  kilograms  of 
cocaine  were  not  tendered  as  originally 


agreed,  and  the  Respondent  explained 
and  stated  that  the  rest  of  the  cocaine 
could  probably  be  obtained  later  that 
day.  The  Respondent  also  indicated  that 
after  May  17th,  he  could  obtain  up  to 
three  kilograms  of  cocaine  fit)m  his 
source  if  given  four  days'  notice.  While 
still  in  the  Respondent's  office,  the 
Respondent  explained  that  be  expected 
$250  for  his  part  in  the  cocaine 
transaction,  and  when  the  Agent 
expressed  his  opinion  that  $250  seemed 
to  be  a  low  payment,  the  Respondent 
replied  that  he  was  doing  "a  favor  for  a 
favor."  Upon  leaving  the  dental  clinic, 
the  Agent  arrested  the  Respondent  and 
his  brother. 

On  May  7, 1986,  the  Respondent  was 
indicted  in  the  United  States  District 
Court  for  the  Northern  District  of 
CaUfomia  on  one  count  of  conspiring  to 
distribute  cocaine,  a  Schedule  II 
controlled  substance,  in  violation  of  21 
U.S.C.  846.  He  was  also  indicted  on  one 
count  of  unlawfully  distributing  1,667 
grams  of  cocaine  in  violation  of  21 
U.S.C.  841(a)(1).  On  October  2, 1987,  the 
Respondent  pled  guilty  to  both  counts. 
He  was  sentenced  to  three  years' 
imprisonment  on  each  coimt,  the 
sentences  were  ordered  to  run 
concxurently,  and  he  was  fined  $100.00. 
The  Respondent  served  approximately 
16  to  18  months  in  prison  from  late 
1987  until  March  1989,  when  he  was 
released  to  a  half-way  house.  He  was 
discharged  from  his  sentence  on  August 
25, 1989. 

Effective  August  22, 1988,  the 
CaUfomia  Board  of  Dental  Examiners 
(Dental  Board)  revoked  the 
Respondent's  dental  Ucense  based  on 
the  cocaine-related  convictions.  The 
Dental  Board  also  noted  that  the 
Respondent's  conduct  resulted  in  a 
violation  of  the  probationary  period  that 
it  had  imposed  after  the  Didrex 
incident.  On  January  10, 1990,  the 
Dental  Board  reinstated  the 
Respondent's  dental  Ucense  subject  to 
various  conditions,  and  by  letter  dated 
February  24, 1993,  the  Dental  Board 
informed  the  Respondent  as  follows: 
"Our  records  show  that  you  have  fully . 
complied  with  the  terms  of  yoiw 
probationary  order.  Therefore,  all  the 
rights  and  privileges  associated  with 
your  dental  license  have  been  restored." 
The  Respondent  testified  that  since  his 
release  from  prison  in  March  1989,  he 
has  had  no  negative  encounters  with 
law  enforcement  agencies. 

At  the  hearing  before  Judge  Tenney, 
the  Respondent  testified  about  the 
cocaine  transaction,  indicating  that  he 
never  had  sold  dmgs  with  his  brother 
until  the  May  1, 1986  incident,  and  that 
his  involvement  then  was  minimal.  He 
stated  that  his  brother  sought  his  help 


"to  get  out  of  a  )am,"  and  that  his 
broCher  hinted  tiiat  the  transaction 
would  involve  cocaine.  The  Respondent 
explained  that  "all  I  did  was  read  a 
note,  and  that's  all  I  had  intended  to 
do  *  *  *.  I  wasn't  sure  what  I  was 
supposed  to  do."  He  testified  that  he 
never  received  any  money  for  his  part 
in  the  cocaine  transaction,  nor  that  there 
were  ever  any  arrangements  to  pay  him. 
Further,  as  to  answers  he  gave  to  agents 
who  had  questioned  him  about  his 
source  for  the  cocaine,  the  Respondent 
testified  before  Judge  Tenney  that  he 
had  "made  up"  the  names  of  cocaine 
suppliers  and  deliverers.  The 
Respondent  also  testified  that  he  had 
"made  up  the  story"  he  gave  the  agents 
after  his  arrest  conceming  a  "plan"  to 
rob  the  Agent  of  the  cocaine  after  he  had 
paid  for  it.  Finally,  he  stated  that  he 
"was  involved  with  something  [he] 
shouldn't  have  been  involved  in.  Right, 
wrong  [,1  or  indifferent,  didn't  matter.  I 
should  not  have  been  involved  with  the 
selUng  of  drugs,  as  a  dentist  or  as  a 
person  *  *  *." 

The  Respondent  provided  extensive 
information  conceming  his 
rehabilitative  efforts,  including  his 
involvement  with  Christian  workshops, 
his  studies  to  become  a  minister  during 
his  prison  time  for  the  cocaine 
convictions,  his  involvement  since  1990 
with  the  Morris  Cerullo  World      ■   , 
EvangeUsts  in  visiting  prisons  and 
evangeUzing,  his  monetary 
contributions  to  narcotics  programs,  his 
devotion  of  approximately  12  hours  per 
week  working  with  street  gangs  and 
prisoners,  his  additional  ministry  work, 
such  as  teaching  English  to  Spanish, 
Vietnamese,  and  Cambodian  people, 
providing  food  and  clothing  to  the 
needy,  and  his  work  with  the  Kenneth 
Hagen  Ministry,  the  Roberts  Ministry, 
the  American  FeUowship  Oiurch,  and 
various  other  ministries  and  religious 
organizations.  The  Respondent  testified 
that  he  had  recentiy  visited  China, 
Singapore,  Malaysia,  and  Mexico,  to 
"shared  the  gospel,"  and  that  while  in 
Malaysia,  he  had  donated  his  dental 
services. 

While  the  Respondent  was 
incarcerated.  Dr.  Lloyd  Dickey,  and  his 
son.  Dr.  Leonel  Dickey,  continued 
operating  the  Respondent's  practice. 
After  the  Respondent's  dental  license 
was  reinstated  in  January  1990,  the 
Respondent  returned  to  that  practice. 
Currently  Dr.  Leonel  Dickey  continues  ^ 
to  assist  the  Respondent  several  times 
per  week.  The  Respondent  treats  a 
diverse  ethnic  population,  primarily 
individuals  of  Mexican  or  Vietnamese 
descent,  and  currently  treats  patients 
who  have  private  insurance,  although 
he  devotes  about  10  percent  of  his 
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practice  to  provid^  free  treatment  to 
poor  individuals.  He  testified  that  he 
could  not  treat  "VfediCal"  patients  at 
the  present  time  because  he  does  not 
have  a  KA  Certificate  of  Registration. 
Also,  the  Respondfnt  stated  that  he 
performs  a  variety  .of  dental  work,  the 
Respondent  statsdithat  he  pwforms  a 
variety  of  dental  wiuk.  but  that  he  can 
only  perform  extractions  or  root  canals 
wheaDr.  Leonel  Pickey  was  available 
in  case  the  patient  (needed  controlled 
substances  for  reUf  f  from  pain.  The 
Respondent  stated  that  his  inability  to 
prescribe  controlled  substances 
prohibited  him  from  maximizing  his 
patient  load,  inhit^ted  bis  earning 
potential,  and  prevented  him  from 
giving  his  patients  full  and  complete 
treatment  Furtheri  in  some  cases,  he  is 
required  to  refer  hit  petiAnts  to  other 
dffiitists  because  his  inability  to 
prescribed  controlled  pain  medications. 

Both  the  Respondent  and  Dr.  Dickey 
testified  that  controlled  substances  were 
not  stored  at  the  ofice,  but  that  when 
a  patient  required  |>ain  medication.  Dr. 
Dickey  wrote  a  pre^cripticm.  However, 
the  Rrapondent  te^fied  that  if  he  was 
granted  a  DEA  Certificate  of 
Registration,  he  witl  would  not  want  to 
store  any  controlled  substances  at  his 
office. 

Dr.  Leonel  Dickqy,  a  dentist  licensed 
to  practice  in  California  since  1979, 
testified  that  he  had  known  the 
Respondent  since  ^e  early  1970's,  but 
that  they  had  lost  tough  bom  1974  until 
approximately  1987.  He  also  stated  that 
the  Resp<Mident  had  informed  him  of 
"(pjroblems  he  ran  into  with  the  law" 
when  he  asked  hii^  to  cover  for  his 
practice  while  he  \iras  incarcerated. 
Based  upon  his  experiences  of  working 
with  the  Respondeat  since  1990,  Dr. 
Dickey  expressed  the  opinion  that  the 
Respondent  was  a  very  competent 
dentist.  He  also  testified  that  the 
Respondent  provided  free  dental  work 
to  a  portion  of  his  Patients,  but  that 
without  a  EKA  Cenificate  of 
Registration,  it  was  difficult  for  the 
Respondent  to  ease  the  discomfort  level 
of  his  patients.  He  also  attested  to  the 
Respondent's  involvement  in  Christian 
ministries.  Dr.  Dictey  also  stated  that  he 
had  no  "hesitations"  about  the 
Respondent  receiving  a  DEA 
registration,  and  tliat  he  had  seen  no 
evidence  of  "any  kind  of  unusual 
activity"  that  woutd  suggest  that  the 
Respondent  was  uatrustworthy  or 
incompetent.  However,  he  testified  that 
he  had  very  little  knowledge  about  the 
details  of  the  Respendent's  convictions 
for  selling  cocaine,  and  that  he  was 
unfemiUar  with  the  Respondent's 
problems  with  Didrex  in  1982  and  1983. 


De.  Lloyd  Dickey,  an  experienced 
Doctor  of  Dental  Surgery  since  1947, 
testified  that  he  had  know  the 
Respondent  since  approximately  1971. 
and  that  he  regarded  him  as  "a  son."  He 
stated  that  he  believed  the  Respondent 
should  be  granted  a  DEA  registration, 
for  it  would  benefit  his  patients. 
However,  he  testified  that  he  was  not 
very  femiliar  with  the  Respondent's 
cocaine  charges,  having  heard  only 
"street  gossip"  about  the  incidents.  Dr. 
Dickey  was  more  familiar  with  the 
Respondent's  problems  with  Didrex. 
because  he  had  testified  on  the 
Respondent's  behalf  before  the  Dental. 
Board. 

Finally,  Reverend  Kevin  West,  who 
holds  a  Doctor  of  Divinity  degree, 
testified  that  he  had  met  the  Respondent 
in  late  1989.  and  that  they  had  decided 
to  form  a  ministry  together,  which  was 
incorporated  in  1991.  The  ministry 
consists  of  Bible  studies.  Alcoholics 
Ancmymous/Narcotics  Anonymous 
meetings,  and  general  acts  of  "[ministry] 
to  the  local  people  at  a  local  church." 
Reverend  West  stated  that  he  had 
observed  the  Respondent  closely,  and 
he  attested  to  the  Respondent's 
ordination  as  a  minister,  his  work  as 
Reverend  West's  associate  pastor,  his 
visits  to  prisons,  his  work  with  gang 
members,  and  various  other  good  deeds 
performed  by  the  Respondent.  He 
opined  that  the  Respondent  was 
"definitely*  •  *  rehabiUtated." 
However,  Reverend  West  testified  that, 
prior  to  the  hearing  before  Judge 
Tenney,  he  had  hcuard  only  limited 
information  about  the  Respondent's 
involvement  with  cocaine  in  May  of 
1986,  and  that  he  was  totally  imaware 
of  the  Didrex  prescription  problems. 

Pursuant  to  21  U.S.C.  823(0.  the 
Deputy  Administrator  may  deny  a 
pending  application  for  a  DEA 
Certificate  of  Registration  if  he 
determines  that  the  registration  would 
be  inconsistent  with  the  public  interest. 
Section  823(0  requires  that  the 
following  factors  be  considered: 

(1)  The  recommendation  of  the 
impropriate  State  licensing  board  or 
professional  discipUnary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  appUcable  State, 
Federal,  or  local  laws  reUting  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive:  the  Deputy 


Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  an 
appUcation  for  registration  should  be 
denied.  See  Richard  J.  Lanham,  MD.,  57 
FR  40,475  (1992);  Henry  J.  Schwarz.  Jr., 
M.D.,  54  FR  16,422  (1989). 

In  this  case,  although  the  Government 
argued  that  it  had  established  a  prima 
facie  case  under  all  five  factrnv,  the 
Deputy  Administrator  agrees  with  Judge 
Teimey,  and  finds  that  a  prima  facie 
case  has  only  been  established  under 
factors  2  through  5.  As  to  factor  one, 
"recommendation  of  the  appropriate 
State  licensing  board,"  the  Dental  Board 
restored  all  ri^ts  and  privileges 
associated  with  the  Respondent's  dental 
Ucense  in  1993.  Since  the  record 
contains  no  adverse  recommendations 
from  the  "appropriate  State  Ucensing 
board  or  professional  disciplinary 
authority."  the  Deputy  Administrator 
agrees  with  Judge  Tenney  and  finds  that 
the  Government  has  not  estabUshed  a 
prima  facie  case  under  factor  one. 

As  to  fector  two,  "the  applicant's 
experience  in  dispensing  *  *  • 
controlled  substances,"  the  Deputy 
Administrator  again  agrees  wim  Judge 
Tenney  that  the  Government  has 
established  a  prima  facie  case  under 
factor  two.  First,  the  evidence  of  the 
1982  Didrex  prescriptions  demonstrated 
that  the  Respondent,  ladcing  familiarity 
with  that  substance's  characteristics, 
prescribed  Didrex  to  a  patient  merely  at 
her  request,  without  a  legitimate 
medical  purpose,  and  outside  the 
regular  course  of  his  practice.  Further, 
the  evidence  of  the  Respondent's 
participation  in  May  1986,  in  the 
distribution  of  cocaine  and  in  a 
conspiracy  to  distribute  cocaine, 
contributed  to  the  establishment  of  the 
Government's  case  under  factor  two. 

The  Deputy  Administrator  also  agrees 
with  Judge  Tenny's  finding  that  the 
Government  established  a  prima  facie 
case  under  factors  three  and  four,  "the 
appUcant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
•  •  •distribution*  *  *  of  controlled 
substances,"  and  "(cjompliance  with 
applicable  State,  Federal  *  *  *  laws 
relating  to  controlled  substances,"  for 
the  Respondent  had  pled  nolo 
contendere  to  State  charges  involving 
Didrex.  a  controlled  substance,  and  he 
had  pled  guilty  to  two  Federal  charges 
involving  the  distribution  of  cocaine. 
Further,  the  Respondent's  conduct 
underlying  these  two  convictions 
demonstrate  his  participation  in  illegal 
activities,  thus  violating  applicable  State 
and  Federal  laws  relating  to  controlled 
substances. 


Finally,  the  Deputy  Administrator 
agrees  with  Judge  Tenney's  finding  as  to 
the  relevancy  of  the  Respondent's 
testimony  before  him  concerning  the 
cocaine  incident  and  factor  five,  "other 
conduct  which  may  threaten  the  public 
health  or  safety."  Spedficttlly,  the 
Deputy  Administrator  finds  that  the 
Respondent's  lack  of  candor  in  his  1994 
testimony  as  to  the  full  extent  of  his 
involvement  in  the  cocaine  incident 
creates  concern  about  his  futiue 
conduct.  The  record  discloses  that  the 
Respondent  was  quite  involved  in  the 
cocaine  distribution  and  conspiracy,-  as 
evidenced  by  the  stipulated  testimony 
of  the  undercover  Agent  involved  first- 
hand in  the  incident,  and  by  the  fact 
that  the  Respondent  pled  guihy  to  the 
charges  of  conspiracy  to  distribute 
cocaine  and  unlawfully  distributing 
cocaine.  His  failure  to  take 
responsibility  for  his  past  misconduct 
causes  concern  about  his  commitment 
to  protecting  the  "pubUc  health  and 
safety"  in  the  future,  should  he  be 
granted  a  DEA  Certificate  of 
Registration. 

However,  the  Government's 
establishment  of  its  case  does  not  end 
the  inquiry,  for  the  Respondent  has 
submitted  extensive  evidence  of  his 
rehabilitative  efforts.  The  issue  then 
becomes  whether  the  Respondent  has 
offered  sufficient  proof  of  rehabilitation 
to  mitigate  the  egregious  conduct 
estabU^ed  by  the  Government,  such 
that  the  DEA  can  now  find  that  granting 
the  Respondent's  application  for  a 
Certificate  of  Registration  would  be 
consistent  with  the  "public  interest." 
See  Shatz  v.  United  States  Dept.  of 
Justice.  873  F.2d  1089, 1091  (8th  Qr. 
1989)  (holding  that,  in  a  case  such  as 
this,  the  Respondent  has  the  burden  to 
prove  rehabilitation). 

Again,  the  Deputy  Administrator 
agrees  with  Judge  Tenny's  findings  as  to 
the  weight  to  be  given  the  Respondent's 
rehabilitative  evidence,  for  the 
Respondent's  evidence  concerning  his 
rehabilitative  efforts,  to  include  his 
commitment  to  performing  good  deeds 
through  a  variety  of  Christian  ministries, 
was  credible.  However,  the 
Respondent's  November  1994  testimony 
concerning  his  conduct  surrounding  the 
.    May  1, 1986.  cocaine  transaction  was 
indeed  troubling,  for  despite  the  plea 
and  conviction,  the  Respondent 
continued  to  minimize  his  involvement 
and  resulting  responsibiUty  for  the 
conspiracy  and  cocaine  distribution 
incidents.  As  Judge  Tenny  noted,  "the 
Respondent's  inabiUty  to  be  completely 
candid  at  the  hearing  causes  sufficient 
doubt  as  to  whether  he  is  fully 
rehabilitated."  Further,  the  Deputy 
Administrator  also  notes  the  lack  of 


evidence  of  continuing  education 
relevant  to  controlled  substances, 
evidence  which  would  have  been 
helpful  in  light  of  the  Resp>ondent's 
experience  in  prescribing  Didrex 
without  understanding  its 
characteristics. 

Therefore,  the  preponderance  of  the 
evidence  supports  denial  of  the 
Respondent's  application  at  this  time.  If 
the  Respondent  reapplies  and  submits 
evidence  of  his  continuing  rehabilitative 
efforts,  such  as  evidence  of  completion 
of  educational  courses  at  least  partially 
focused  upon  the  handling  of  controlled 
substances,  then  his  application  may 
receive  more  favorable  consideration. 
See,  e.g.,  Shatz.  873  F.2d  at  1092 
(suggesting  that  "careful  consideration" 
be  given  to  any  futiue  application  for 
registration,  and  in  particular,  to  '-'any 
additional  evidence  in  support  of  |a] 
claim  of  rehabilitation "1;  Sokohffv. 
Saxbe.  501  F.2d  571,  576  (2d  Cir.  1974) 
(stating  that  "permanent  revocation"  of 
a  DEA  Certificate  of  Registration  may  be 
"unduly  harsh") 

Therefore,  the  Deputy  Administrator 
finds  that  the  public  interest  is  best 
served  by  denying  the  Respondent's 
application  at  this  time.  Accordingly, 
the  Deputy  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823,  and  21  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  the 
Respondent's  application  for  a  DEA 
Certificate  of  Registration  be,  and  it 
hereby  is,  denied.  This  order  is  effective 
)anuary  8, 1996. 

Dated:  Novemtwr  30, 1995. 
Stephen  H.  Greene, 
Deputy  Administrator. 
[FR  Doc.  95-29771  Filed  12-6-95;  8:45  ami 
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[Docket  No.  93-39] 

William  F.  Skinner,  M.D.,  Continuation 
of  Registration 

On  April  5, 1993,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  William  F.  Skinner, 
M.D.,  (Respondent)  of  Santa  Monica, 
CaUfomia,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AS7287534, 
under  21  U.S.C.  824(a)(4),  and  deny  any 
pending  applications  under  823(0.  as 
being  inconsistent  with  the  pubhc 
interest.  Specifically,  the  Order  to  Show 
Cause  alleged  that: 

(1)  During  the  period  April  1987 
through  November  1988,  the 


Respondent  prescribed,  administered, 
and  dispensed  excessive  amounts  of 
controlled  substances  to  a  single  patient, 
including  Demerol,  Dilaudid,  Xanax, 
Ativan.  Percodan,  Tylenol  with 
Codeine.  Valium,  Percocet.  Methadone, 
and  Doriden,  without  a  legitimate 
medical  purpose  and  while  not  acting  in 
the  usual  course  of  professional 
practice;  and 

(2)  During  the  same  time  period,  the 
Respondent  prescribed  narcotic  drugs  to 
the  same  narcotic  dependent  patient  for 
the  purpose  of  maintenance  treatment, 
and  engaged  in  detoxification  treatment 
of  the  patient  without  holding  a  separate 
DEA  registration  to  conduct  a  narcotic 
treatment  program. 

On  April  27, 1993,  the  Respondent, 
through  counsel,  filed  a  timely  request 
for  a  hearing.  On  February  23, 1994,  the 
case  was  consolidated  for  hearing  with 
Michael  S.  Gottlieb,  M.D.,  Docket  No. 
93-53,  and  Michael }.  Roth,  M.D., 
Docket  No.  94-10.  Following  prehearing 
procedures,  a  hearing  was  held  in  Los 
Angeles,  California,  on  March  29-30 
and  May  10-12, 1994.  before 
Administrative  L.aw  Judge  Paul  A. 
Termey.  At  the  hearing,  both  parties 
called  witnesses  to  testify  and 
introduced  documentary  evidence,  and 
after  the  hearing,  counsel  for  both  sides 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 
October  17, 1994,  Judge  Tenney  issued 
his  Findings  of  Fact,  Conclusions  of 
Law,  and  Recommended  Ruling,  finding 
that  Respondent's  registration  was  not 
inconsistent  with  the  public  interest, 
and  recommending  that  no  action  be 
taken  against  Respondent,  Dr.  Skinner. 
On  November  8,  1994,  the  Government 
filed  exceptions  to  Judge  Tenney's 
opinion,  and  on  Decemt>er  7,  1994,  the 
Respondent  filed  his  response  to  the 
Government's  exceptions.  On  December 
12, 1994,  Judge  Tenney  transmitted  the 
record  of  these  proceedings  to  the 
Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  filings  of  the  parties  and 
the  record  in  its  entirety,  and  pursuant 
to  21  C.F.R.  1316.67,  hereby  issues  his 
final  order  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth.  The  Deputy  Administrator  adopts, 
in  full,  the  opinion  and  recommended 
ruling  of  Judge  Tenney,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Eteputy  Administrator  finds  that 
the  Respondent  is  licensed  to  practice  as 
a  physician  in  the  State  of  California, 
and  that  he  had  served  as  the  medical 
director  of  the  St.  John's  Hospital 
Chemical  Dependency  Center  &x)m  1981 
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to  1990.  He  is  registered  with  the  DEA 
as  a  practiti<nier  authorized  to  handle 
coDtiolled  substances  in  Schedule  n 
through  V.  j 

The  DEA's  allegapons  concern  the 
Resp<mdent'8  treatitent  of  one  patient, 
"Patient  A",  from  Kfarch  1986  Uuough 
October  1988.  Duriilg  this  time  period, 
Patient  A  had  a  nuifiber  of  significant 
physical  amditionst  which  caused  pain, 
including  pressure  ^n  the  nerves  from 
cervical  degenerative  joint  disease; 
degnierative  osteoarthritis  of  the  liunbar 
vertebrae  above  a  pievious  area  where 
fusion  surgery  had  been  performed; 
spinal  stenosis  whi^  occurs  when  the 
spinal  canal  narrovv,  at  times  putting 
pressure  on  a  nerve  vrith  pain  and 
muscle  spasms;  severe  tranporal 
mandibular  joint  degeneradve  disease; 
compression  fracture  of  the  patient's 
spine  at  L-l  and  L-k:  and  trochanteric 
bursitis  of  the  hip.  Also  during  this  time 
period.  Patient  A  had  a  series  of 
accidents  which  caesed  her  acute  pain: 
An  automobile  accident  in  which  she 
was  a  passenger,  resulting  in  a  whiplash 
ii^ury  to  her  neck;  ^  accident  resulting 
in  a  knee  injury;  a  C|ll  down  a  spiral 
staircase,  resulting  In  back  strain;  and  a 
fall  on  a  marble  floor,  resulting  in  a 
compression  fractun  of  her  spina  The 
record  contains  no  fvidenoe  that  drug 
intoxication  cauaedlany  of  these 
accidents. 

During  the  time  piariod  of  Marcb  1986 
through  October  1988,  the  Government 
contended  that  the  (tospondent 
prescribed  omtrolled  subelances  to 
Patient  A  for  othw  than  a  legitimate 
medical  purpose  and  not  in  the  usual 
course  oi  his  profsssional  practice. 
Beginning  Mardb  20, 1986,  the 
Reqxmdent  prescribed  Demnol  to 
Patimt  A.  Demerol  is  a  brand  name  for 
a  medicaticm  containing  meperidine 
hydrochl<nide,  a  Scliedule  II  controlled 
substance.  During  the  remainder  of 
1986,  the  Re8p<mdeiit  prescribed 
Dnnerol  and  Praco(tan  or  Percocet,  and 
occadcmally  he  prescribed  other 
Sf:hedule  II  sub^ances.  such  as 
Dilaudid.  Dcniden,  $nd  Tuinal.  For 
example,  from  May  13  through 
December  26, 1986.  the  Respondent 
prescribed  1,604  tablets  of  Peicodan  or 
Percocet.  and  from  March  20  through 
December  26. 1986^  he  prescribed 
approximately  30,000  milligrams  of 
Damerol.  This  presiiription  practice 
continued  into  1987  and  1988. 
However,  also  as  a  part  of  his 
prescription  pattern,  the  Respondent 
taperea  the  amount  of  narcotics 
prescribed  after  the  inddoits  of  acute 
pain  following  the  injuries  sufibred  as  a 
resuh  of  the  various  accidents.  Dr. 
Smith.  Dr.  Ling,  and  Dr.  Margoles 
testified  that  such  tspering  was  within 


the  usual  course  of  professional 
practice. 

Also  throughout  this  time  period,  the 
Respondent  used  various  non-narcotic 
memods  of  treating  Patient  A's  pain. 
Specifically,  he  ordered  bed  rest, 
traction,  hot  packs,  ultrasound,  steroids, 
biofeedback,  massage,  electrocane,  a 
cervical  collar,  fecet  blocks,  physical 
therapy,  acupuncture,  and  non-narcotic 
drugs.  The  Risspondeat  also  referred 
Patient  A  to  numerous  specialists, 
including  Dr.  Dodge,  a  neurosurgeon. 
Dr.  Horacek,  an  orthopedic  surgeon,  and 
Dr.  Woods,  a  neurologist. 

However,  Dr.  Skinner  was  the  primary 
treating  physician  for  Patient  A,  and  his 
treatment  records  were  included  in  the 
record  of  this  case.  The  medical  records 
recounted  the  Respondent's 
observations,  examination  results,  and 
the  prescriptions  issued  as  a  result  of 
his  house  rails  to  Patient  A.  Further,  the 
medical  records  also  contain  hospital 
test  results,  hospital  admission, 
treatment  and  discharge  records,  and 
consultation  reports.  For  example,  the 
medical  records  show  that  Patient  A 
was  hospitalized  during  this  time 
period.  On  July  26, 1988,  follovtring  a 
CAT  scan,  Dr.  Joyce  issued  a  report, 
writing  that  Patient  A  had  a  mild 
compression  fracture  at  Ll.  mild 
stenosis  at  L2-3,  moderate  stenosis  at 
L3-4,  and  a  post-posterior  bony  fusion 
bom  L4  to  the  sacrum.  Patient  A  was  • 
discharged  on  August  18, 1988.  Again 
on  September  29, 1988,  Patient  A  was 
admitted  to  the  hosiHtal  by  Dr.  Skiimer, 
and  she  was  discharged  on  October  4, 
1988,  with  a  diagnosis  of  a  compression 
fracture,  osteoporosis,  and  congenital 
scoUosis.  On  October  17, 1988,  Patient 
A  was  again  admitted  with  a  complaint 
of  severe  left  leg  pain,  and  on  October 
23, 1988,  she  was  discharged  with  the 
diagnosis  of  acute  back  pain  secondary 
compression  fracture  of  Ll,  acute 
lumbosacral  spinal  sprain  and  strain 
secondary  to  severe  osteoarthritis  at  L2- 
3  with  neuroforaminal  narrowing, 
sciatica  (resolved)  and  osteoporosis  with 
high  risk  of  possible  spontaneous  hip 
fracture. 

Further,  as  Judge  Tenney  noted, 
"(tlhere  is  a  'debate'  or  difference  of 
opinion  between  those  [physicians  v^o] 
specialized  in  addicticm  medicine  and 
those  in  pain  management  regarding  the 
use  of  narcotics  for  the  treetment  of 
severe  pain."  He  also  noted  that  Dr. 
Smith  and  Dr.  Ling,  the  Government 
expert  witnesses,  were  primarily  experts 
in  addiction  medicine,  and  Dr.  Margoles 
and  Dr.  Brechner.  the  Respondent's 
expert  witnesses,  were  primarily  experts 
in  pain  management.  Dr.  Smith  and  Dr. 
Margoles  agreed  that  there  exists  a 
diflinence  of  opinion  within  the  medical 


community  as  to  the  appropriate  level  of 
prescribing  of  controlled  substances  for 
the  treatment  of  chronic  pain  patients. 
Also  significant  is  the  fact  that  the 
opinions  of  Dr.  Brechner,  Dr.  Dodge,  Dr. 
Horacek,  and  Dr.  Woods  were  sup{>orted 
by  either  their  personal  examination, 
treatment,  or  both,  of  Patient  A  during 
the  relevant  time  period,  whereas  the 
opinions  of  Dr.  Smith  and  Dr.  Ling  were 
twsed  upon  their  review  of  Patient  A's 
treatment  records  and  prescription 
documentation. 

Initially,  the  Government  firesented 
evidence  from  expert  witnesses  who 
had  concluded  that  Patient  A  was 
addicted  to  controlled  substances,  and 
that  l>t3  Respondent  had  prescribed 
medications  to  Patient  A  to  maintain  her 
addiction.  On  March  3, 1990.  Dr.  Smith 
wrote  in  a  report  for  the  District 
Attorney:  "(the)  spectrum  of 
medications  (prescribed  to  Patient  A] 
was  not  justified  hv  the  medical 
pathology  and,  in  met,  the  medications 
caused  the  patient  far  more  harm  than 
benefit.  The  dosage  of  medicatitm  was 
clearly  excessive  and  the  diuation  over 
the  several  month  period  as  outlined  in 
the  medical  records  was  both  excessive 
and  not  justified  by  the  medical 
pathology."  He  concluded  that  "(a]s  a 
result  ofthis  analysis  it  is  my  opinion 
then,  that  Dr.  Skinner  and  his  colleagues 
were  not  prescribing  a  narcotic 
medication  primarily  for  the 
management  of  pain  but.  in  feet,  were 
maintaining  her  addiction."  During  the 
hearing  before  Judge  Tenney.  Dr.  Smith, 
aftw  reviewing  the  quantities  of 
controlled  substances  prescribed  on 
selected  dates,  testified  that  those 
quantities  were  excessive  in  light  of  the 
standard  therapeutic  dosage.  He  then 
restated  the  omclusion  he  had  reached 
in  his  1990  letter  to  the  District 
Attorney. 

Basea  upon  his  review  of  Patient  A's 
treatment  record  and  relevant  pharmacy 
records.  Dr.  Ling,  a  medical  expert  in 
the  areas  of  neurology,  psychiatry, 
addiction,  and  pain  medicine,  opined 
that  the  Respondent's  prescribing 
practices  did  not  meet  the  standard  of 
care  of  the  average  practitioner  with  ' 
experience  in  the  field  of  chemical 
d^Mndency.  He  also  testified  that,  in 
1988,  the  standard  of  care  was  not  to 

!>rescribe  a  large  amount  of  narcotics, 
or  such  practice  could  result  in  the 
patient's  developing  a  tolerance  to 
controlled  substances.  He  testified: 
"You'd  be  treating  the  tolerance.  You'd 
be  treating  addiction,  you're  no  longer 
treating  tba  [diagnosed  medical 
ccmdition]." 

Both  Dr.  Smith  and  Dr.  Ling 
concluded  that  Patient  A  was  an  addict 
who  was  opiate  dependent  and 
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benzodiazipine  dependent  However, 
Dr.  Ling  also  testified  that  he  beUeved 
a  drug  dependent  patient  was  entitled  to 
treatment  for  pain,  that  Patient  A  was  in 
pain,  and  that  the  Res(>ondent  was 
treating  her  in  good  faith. 

The  Respondent  presented  evidence 
from  consulting  physicians  who  had 
concluded  that  Patient  A  was  not  an 
addict,  but  that  she  was  dependent 
upon  controlled  substances  for 
treatment  of  her  chronic  and  sometimes 
acute  pain.  Specifically,  Dr.  Margoles,  a 
medical  expert  in  pain  management, 
testified,  after  having  reviewed  Patient 
A's  medical  history  and  having 
intOTviewed  her  twice,  that  throughout 
the  years  1986  to  1988,  Patient  A  had 
experienced  intractable  pain  as  a  resiilt 
of  numerous  medical  problems  and 
degenerative  changes.  He  concluded 
that  Patient  A  was  a  chronic  pain 
patient,  as  opposed  to  an  opioid  abuser, 
and  that  she  sought  and  was  given 
medications  to  control  her  pain,  not  for 
euphoria.  He  foimd  that,  although 
Patient  A  had  received  an  increase  in 
amoimts  of  opioids  prescribed  for  her 
use,  such  an  increase  had  resulted  frt>m 
the  severity  of  her  pain,  not  bom 
addiction.  He  testified:  "It  was  obvious 
that  the  medication  was  being  used  to 
keep  her  going  in  her  professional 
career."  He  also  summarized  the 
distinction  between  the  use  of  pain 
medication  to  enable  a  patient  with  pain 
to  function,  and  the  use  of  narcotics  to 
simply  maintain  an  addict,  as  follows: 
"the  chronic  pain  patient  •  •  *  [isl  goal 
oriented,  they're  working,  they're 
functioning.  They've  got  something  in 
mind,  they've  got  a  goal.  They're 
working,  they've  got  a  job.  Narcotic 
maintenance  is  usually,  as  far  as  I'm 
concerned,  •  •  *  just  keeping  a  person 
*  *  *  bom  going  through  withdrawal 
symptoms."  Also,  he  noted  that  there 
was  no  evidence  in  Patient  A's  records 
of  abstinent  syndrome,  clinical  or 
lalxwatory  evidence  of  toxicity,  nor 
evidence  that  she  had  sought  drugs  in 
order  to  obtain  euphoria.  Dr.  Margoles 
testified  that  the  lack  of  toxicity 
evidence  meant  that  the  "patient 
obviously  tolerated  the  medication  that 
she  had,  that  was  used  in  her  case,  and 
evidently  benefitted  her  [,]  and  [that] 
she  had  no  toxic  side  effects  *  *  *  no 
slurred  speech,  inability  to  have 
comitive  speech,  strai^t  speaking." 

Finally,  Dr.  Margoles  noted  that  in  the 
1980's,  guidelines  were  established  in 
prescribing  controlled  substances  for 
chronic  conditions.  These  guidelines 
were  indorsed  by  various  medical  and 
legal  groups,  to  include  the  California 
Board  of  Medical  Quality  Assurance  and 
the  CaUfomia  Bureau  of  Narcotic 
Enforcement.  Dr.  Margoles  testified  that 


the  Respondent's  prescribing  to  Patient 
A  met  these  standards. 

The  Respondent  also  presented  an 
affidavit  bom  Dr.  Dodge,  a  consulting 
neurosurgeon  involved  with  the 
treatmMit  of  Patient  A  from  1986 
through  1988,  who  wrote: 

In  my  opinion,  although  the  amounts  of 
drugs  were  large  compared  to  the  average 
patient,  they  were  necessary  in  order  to  treat 
the  patient's  pain.  Although  the  patient 
clearly  had  a  drug  dependence  problem,  I  do 
not  believe  the  pain  was  controllable  by  other 
means  besides  narcotics.  The  amounts  of 
narcotics  tended  to  increase  at  the  time  of  the 
acute  events*  *  *.  Dr.  Skinner  and  the  other 
physicians  responsible  for  her  care  always 
attempted  to  minimize  the  amounts  of  drugs 
that  she  took  and  sought  to  detoxify  her  from 
those  drugs  when  the  acute  phase  of  pain  and 
muscle  spasm  from  the  injuries  passed. 

In  my  opinion,  Dr.  Skiimer  and  the  other 
physicians  responsible  for  her  care  did  not 
violate  the  standard  of  practice  in  prescribing 
narcotic  analgesics  to  this  patient. 

Further,  is  an  affidavit,  Dr.  Woods,  a 
neurologist  who  treated  Patient  A  from 
January  1987  to  January  1988,  made 
similar  observations  as  Dr.  Dodge,  and 
concluded:  "In  my  opinion.  Dr.  Skinner 
and  the  other  physicians  responsible  for 
her  care  did  not  violate  the  standard  of 
practice  in  prescribing  narcotic 
analgesics  to  this  patient,  in  that  the 
drugs  were  prescribed  to  control  the 
patient's  pain  not  to  maintain  her 
addiction." 

As  to  the  legitimacy  of  the  quantities 
of  the  controlled  substances  prescribed. 
Dr.  Brechner,  a  medical  expert  in  the 
field  of  pain  management  and 
anesthesiology,  testified  that  in  1988,  he 
was  consulted  concerning  an  aspect  of 
Patient  A's  treatment,  for  he  had 
performed  a  facet  block  procedure  to  aid 
in  the  diagnosis  of  the  soiuy»  of  Patient 
A's  back  pain.  In  the  course  of 
performing  that  procedure,  he 
administered  narcotic  analgesics, 
observing  that  Patient  A  had  "an 
extraordinary  tolerance  to  narcotics, 
even  when  potentiated  with  the 
tranquilizers."  Dr.  Brechner  also  noted 
that  Patient  A  sufi^ered  bom  severe 
chronic  pain  and  bom  periods  of  acute, 
intractable  pain.  Dr.  Brechner 
concluded  that  Patient  A  had  received 
narcotics  prescribed  in  amoimts  that 
were  "extraordinary  compared  to  the 
average  patient,"  because  of  her  extreme 
tolerance  for  narcotics,  and  that  she 
needed  the  narcotics  in  the  amounts 
prescribed  in  order  to  control  her  pain. 
He  testified  that  prescribing  the 
narcotics  in  lower  doses  was  not 
effiective,  and  thus,  she  was  not  "over- 
dosed." Also,  Dr.  Brechner  testified  that 
alternative  means  of  treatment  were 
tried  to  control  Patient  A's  pain,  but  that 
he  did  not  believe  such  treatment  was 


efiiective  alone  in  treating  the  pain 
resulting  from  her  acute  pain-indudng 
incidents,  such  as  the  automobile 
accident  or  the  fall  down  the  stairway. 
Finally,  Dr.  Brechner  testified  that  the 
doctors  treating  Patient  A  prescribed 
narcotics  for  a  legitimate  medical 
purpose,  to  treat  her  pain,  and  not  to 
maintain  her  condition  as  an  addict. 

Also,  the  Respondent  testified  that  he 
had  begun  treating  Patient  A  at  the 
request  of  Dr.  Roth  in  1983.  Dr.  Skinner 
testified  extensively  about  the  acute 
pain  incidents  experienced  by  Patient  A 
through  1988,  the  consulting 
physicians'  diagnoses  resulting  from 
these  incidents,  and  the  various  narcotic 
and  nou-narcolic  treatnient  regimen 
implemented  to  control  her  pain.  He 
also  stated  that  there  was  no  evidence 
that  drug  intoxicaticm  caused  any  of 
Patient  A's  acute  events,  and  that  he  had 
made  an  extra  effort  to  insure  her  lack 
of  toxicity  throughout  his  treatment  of 
her.  Further,  Dr.  Skinner  testified  that 
all  narcotics  were  either  administered  in 
the  hospital  or  under  the  supervision  of 
a  private  duty  nurse  selected  by  him 
from  the  nursing  staff  of  the  Chemical 
Dependency  Center  at  Saint  John's 
Hospital,  and  that  the  nurses  were 
familiar  with  Patient  A's  case,  her 
tolerances,  and  with  treating  patients 
who  had  Patient  A's  type  of  problems. 
As  a  result  of  his  treatment  of  Patient  A. 
I>.  Skinner  concluded  that  she  was  not 
an  addict:  "She  did  not  demonstrate 
typical  findings  of  addiction  behavior 
•  *  *  never  did  she  evidence  toxicity, 
never  did  she  evidence  any  abstinence 
withdrawal  syndrome,  and  never  did 
she  evidence,  while  under  my  care  at 
home  or  in  the  hospitals,  any  evidence 
of  street-hke  drug  seeking  behavior."  He 
also  stated  that,  given  Patient  A's 
medical  condition,  he  did  not  beUeve 
that  he  over-prescribed  controlled 
substances  to  her.  Further,  he  testified 
that  in  prescribing  medications  to 
Patient  A,  he  would  taper  her  off  the 
medicines  to  try  to  control  her  tolerance 
levels.  He  strongly  denied  prescribing 
controlled  substances  to  Patient  A  to 
maintain  an  addiction,  stating:  "if  it  [is] 
your  contention  that  I  was  maintaining 
an  addict,  what  motive  would  I  possibly 
have  for  that?  It's  against  all  the  training 
that  I  have;  it's  against  everything  that 
I  have  done  in  treating  chemical 
dependency  patients." 

Also,  as  to  the  Respondent's 
recordkeeping  practices,  he  testified  that 
he  was  aware  that  tabloid  newspapera 
would  pay  clerks  at  the  hospital  to  copy 
celebrity  patient  records,  such  as  Patient 
A's,  and  to  send  the  records  to  the 
tabloids.  Therefore,  the  Respondent 
stated  he  was  carefol  in  his  records  to 
document  conditions  and  prescriptions 
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made  to  Patient  A,  while  remaining  in 
compliance  vrith  feclBral  laws  of 
confidentiality. 

As  to  his  future  pmctioe.  the 
Respondmt  stated  tlUt  if  he 
mcountered  a  medically  complex 
patient  similar  to  Patient  A,  he  would 
refer  that  patient  to  a  chronic  pain 
management  spedaltsL  He  also  testified 
copcwning  his  curretit  practtoe  and  the 
need  for  his  ISA  Certificate  of 
Resistration. 

Piusumt  to  ai  U.3.C  824(a)(4)  and 
823(f).  the  Deputy  Administrator  may 
revoke  or  suspend  the  Resptuident's 
I%A  Certificate  of  lUgistiation  and  deny 
any  pending  application  for  such 
regittration,  if  he  determines  that  the 
continued  registraticn  would  be 
inocmsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  Considered  in 
determining  the  public  interest: 

(1)  Tlie  racommentlation  of  the 
appropriate  State  licensing  board  or 
profauional  disciplihary  authority. 

(2)  Hie  aiq>licant'|  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled!  sub^ances. 

(3)  The  applicant'^  conviction  record 
under  Fedwal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  C(»npliance  with  applicable  State, 
Federal,  or  local  law»  relating  to 
controlled  substances. 

(5)  Such  other  coiNduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disfimctive:  the  peputy 
Administrator  may  rely  on  any  me  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  bp  revoked  or  an 
application  for  registvtion  denied.  See 
Henry  J.  Schwarz.  Jr.^  M.D..  Docket  No. 
88-42.  54  FR  16422  (11989). 

In  this  case,  fectorl  two.  four,  and  five 
are  relevant  in  detwmining  whether  the 
Respondent's  continued  registration 
would  be  inconsisteat  with  the  public 
interest.  As  to  factor  two,  the 
Respondent's  "experience  in  dispensing 
*  *  *  controlled  substances."  and  factor 
four,  the  Respondent's  compliance  with 
"Federal.  State,  or  local  law."  the 
Government  contenas  that  during 
March  1986  through  October  1988,  Uie 
Respondent  prescribed  controlled 
substances  in  the  treatment  of  Patient  A 
not  for  a  legitimate  iliedical  purpose  and 
not  in  the  usual  course  of  his 
profsssional  practice,  in  violation  of 
State  and  Federal  law.  Specifically,  the 
Government  argues  Ibat  controlled 
substances  were  prescribed  to  Patient  A 
during  these  periods  to  maintain  her 
addicti(Hi,  and  that  the  amount  of 


narcotics  prescribed  far  exceeded  what 
Patient  A  needed  for  pain  relief. 

An  "addict"  is  defined  in  21  U.S.C 
802(1)  as  "any  individual  who 
habitually  uses  any  narcotic  drug  so  as 
to  endanger  the  public  morals,  health, 
safety,  or  welfare,  or  who  is  so  far 
addicted  to  the  use  of  narcotic  drugs  as 
to  have  lost  the  power  of  self-control 
with  reference  to  [one's]  addiction." 
Thoe  was  no  dispute  that  very  high 
does  of  narcotic  analgesics  were 
administered  to  Patient  A,  but  the 
evidence  also  demonstrated  that  she  had 
a  high  tolerance  to  the  controlled 
substances  and  required  this  dosage  to 
efiisctively  treat  her  pain.  Patient  A's   .. 
medical  records  and  the  statements  and 
testimony  of  medical  experts 
established  that  Patient  A  had  several 
injuries  and  was  plausibly  experiencing 
severe  and  chronic  pain. 

Further,  the  evidence  did  not 
adequately  establish  that  Patient  A  was 
an  "addict."  No  evidence  was  presented 
to  show  that  Patient  A  had  acted  to 
"endanger  the  public  morals,  health, 
safety,  or  welfare."  or  that  she  had  a 
compulsion  to  use  drugs,  had  lost 
control  over  the  drugs,  or  that  she 
continued  to  use  the  drugs  in  spite  of 
adverse  consequences.  Also,  medical 
testimony  was  presented  to  establish 
that,  although  considered,  there  was  no 
evidence  of  abstinent  syndrome,  slurred 
speech,  inability  to  have  cognitive 
speech.. nor  clinical  or  laboratory 
evidence  of  toxicity.  However,  tiiere  was 
expert  testimony  to  establish  that  use  of 
the  controlled  substances  helped  Patient 
A  to  function  and  participate  in  her 
professional  activities  in  spite  of 
chronic  pain.  Although  the  Respondent 
did  not  deny  that  Patient  A  had 
experienced  chemical  dependency  for 
the  control  of  her  pain,  he  did  testify 
that  he  was  not  prescribing  controlled 
substances  to  Patient  A  to  maintain  an 
addiction,  for  she  had  not  presented  any 
addictive  behavior  to  him.  Therefore, 
the  Deputy  Administrator  concurs  with 
Judge  Teimey's  finding  that  the 
"preponderance  of  the  evidence 
demonstrates  that  although  Patient  A 
was  prescribed  a  large  amount  of 
controlled  substances,  these  were 
prescribed  by  Dr.  Skinner  for  a 
legitimate  medical  purpose  and  in  the 
usual  course  of  his  professional 
practice." 

The  Government  also  asserted  that  the 
Respondent's  practices  violated 
California  Health  and  Safety  Code 
Sections  11153  and  11154.  Pursuant  to 
Section  11153(a). a  "prescription  fore 
controlled  substance  shall  only  be 
issued  for  a  legitimate  medical  purpose 
by  an  individual  practitioner  acting  in 
the  usual  course  of  his  or  her 


professional  practice."  and  a 
prescription  issued  "for  an  addict  or 
habitual  user  of  controlled  substances, 
which  is  issued  not  in  the  course  of 
professional  treatment  *  •  •  but  for  the 
purpose  of  providing  the  user  with 
controlled  substances,  sufficient  to  keep 
him  or  her  comfortable  by  maintaining 
customary  use"  would  not  be  a  legal 
prescription  pursuant  to  this  section.  ' 
Sectirai  11154  provides  in  relevant  part 
that  "(elxoept  in  the  regular  practice  of 
his  or  her  profession,  no  person  shall 
knowingly  prescribe,  administer, 
dispense,  or  furnish  a  controlled 
substance  to  or  for  any  person  *  *  * 
which  is  not  imder  his  or  her  treatment 
for  a  pathology  or  condition  other  than 

addiction  to  a  controlled  substance 

*  •  •    " 

The  Respondent  asserted  that  he  had 
prescribed  controlled  substances'to 
Patient  A  in  good  feith,  and  that  such 
prescribing  was  an  absolute  defense  to 
an  allegation  of  violation  of  these  State 
law  provisions.  I>.  Ling  testified  that  he 
accepted  that  the  Respondent  believed 
Patient  A  was  in  pain,  and  that  he  was 
treating  her  in  good  faith.  Dr.  Margoles 
also  testified  to  the  Respondent's  good 
faith  treatment  of  Patient  A. 

The  Deputy  Administrator  agrees  with 
the  conclusion  of  Judge  Tenney.  that  the 
Respondent  did  not  violate  these  State 
code  provisions.  See  People  v. 
Lonergan,  219  Cal.  App.  3d  82.  90 
(1990)  (acting  in  "good  faith."  as 
defined  by  California  Health  and  Safety 
Code  11210.  exempts  a  physician  from 
criminal  liability  undw  the  provision  of 
11153).  In  response  to  the  Government's 
exceptions  relevant  to  the  standard 
applicable  in  this  administrative 
proceeding,  the  Deputy  Administrator 
also  finds  that  the  preponderance  of  the 
evidence  was  against  a  finding  that 
Patient  A  was  an  "addict",  and  supports 
the  conclusion  that  the  Respondent  had 
prescribed  controlled  sulntances  to 
Patient  A  for  a  legitimate  medical 
purpose,  treating  her  pain,  while  acting 
in  the  usual  course  of  his  professional 
practice.  Thus,  the  evidence  does  not 
support  a  finding  that  the  Respondent 
violated  the  cited  State  law. 

Next,  the  Government  asserted  that 
from  April  1987  through  November 
1988,  the  Respondent  performed 
detoxification  or  maintenance  treatment 
of  a  narcotic  drug-dependent  patient 
without  obtaining  a  registration  for  that 
purpose,  in  violation  of  Federal  law. 
Pursuant  to  21  U.S.C.  802(30), 
"detoxification  treatment"  is — 

the  dispensing  for  a  period  not  in  excess  of 
one  hundred  and  eighty  days  of  a  narcotic 
drug  in  decreasing  doses  to  an  individual  in 
order  to  alleviate  adverse  physiological  or 
psychological  effects  incident  to  withdrawal 
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from  the  continumis  or  sustained  use  of  a 
narcotic  drug  and  as  a  method  of  bringing  the 
individual  to  a  narcotic  drug-free  state  within 
such  period. 

Fiirther,  the  statute  defines 
"maintenance  treatment"  as  the 
dispensing,  "for  a  period  in  excess  of 
twenty-one  days,  of  a  narcotic  drug  in 
the  treatment  of  an  individual  for 
dependence  iipon  heroin  or  other 
morphine-like  drugs."  21  U.S.C. 
802(29).  However,  the  applicable 
implementing  regulation  states  in 
pertinent  part: 

This  section  is  not  intended  to  impose  any 
limitations  on  a  physician  *  *  *  to 
administer  or  dispense  narcotic  drugs  in  a 
hospital  to  maintain  or  detoxify  a  person  as 
an  incidental  adjunct  to  medical  or  surgical 
treatment  of  conditions  other  than  addiction, 
or  *  *  *  to  persons  with  intractable  pain  in 
which  no  relief  or  cure  is  possible  or  none 
has  been  found  after  reasonable  efforts. 

21  CFR  1306.07(c). 

The  preponderance  of  the  evidence 
supports  a  finding  that  the  Respondent 
was  tapering  the  drugs  prescribed  to 
Patient  A  after  acute  pain  resolved.  Dr. 
Ling,  as  well  as  othera,  testified  that 
such  tapering  would  be  appropriate 
under  such  circumstances.  Further,  the 
record  does  not  establish  that  Patient  A 
experienced  "adverse  physiological  or 
psychological  effects  incident  to 
withdrawal"  nor  that,  in  fact,  Patient  A 
exhibited  behavior  consistent  with  the 
finding  that  she  was  an  "addict." 
Therefore,  the  Deputy  Administrator 
agrees  with  Judge  Tenney,  that  the 
"Respondent  made  a  reasonable  effort  to 
manage  the  patient's  intractable  pain 
and  Iknit  the  patient's  use  of  controlled 
substances  in  terms  of  treatment  of 
[Patient  A's]  other  medical  conditions, 
and  did  not  prescribe  controlled 
substances  to  her  primarily  to  wean  her 
from  dependence  on  narcotic 
analgesics."  Thus,  the  Respondent  was 
not  maintaining  Patient  A's  addiction 
nor  detoxifying  Patient  A  without  a 
prior  registration. 

Finally,  the  Government  argued  that 
from  March  1986  through  October  1988, 
the  Respondent  failed  to  keep  adequate 
medical  records  of  his  treatment  of 
Patient  A,  and  thus,  his  prescriptions 
were  not  issued  for  a  legitimate  medical 
purpose  nor  in  the  usual  course  of 
professional  practice  in  violation  of  21 
CFR  1306.04,  and  California  Health  and 
Safety  Code  Sections  11168, 11190,  and 
11191.  Yet  the  Government  failed  to  cite 
to  any  specific  inadequacies  of  the 
Respondent's  records  in  either  their 
proposed  findings  of  feet  or  in  the 
exceptions  filed  to  the  Administrative 
Law  Judge's  recommended  decision. 

Pursuant  to  21  CFR  1304.03(c).  a 
"registered  individual  practitioner  is  not 


required  to  keep  records  of  controlled 
substances  in  Schedules  U,  m,  TV,  and 
V  which  are  prescribed  in  the  lawful 
coiuse  of  professional  practice,  unless 
such  substances  are  prescribed  in  the 
course  of  maintenance  or  detoxification 
treatment  of  an  individual."  Further,  a 
"registered  individual  practitioner  is  not 
required  to  keep  records  of  controlled 
substances  listed  in  [Schedules  U 
through  V]  which  are  administered  in 
the  lawful  course  of  professional 
practice  imless  the  practitioner  regularly 
engaged  in  the  dispensing  or 
administering  of  controlled  substances 
and  charges  patients,  either  separately 
or  together  with  charges  for  other 
professional  services,  for  substances  so 
dispensed  or  administered."  21  CFR 
1304.03(d).  Here,  the  Respondent 
prescribed  controlled  sul»tances  to 
Patient  A.  but  the  record  does  not 
indicate  that  he  "regularly  dispensed" 
those  substances  to  her  nor  that  he 
prescribed  them  "in  the  course  of 
maintenance  or  detoxification 
treatment."  The  Deputy  Administrator 
thus  agrees  with  Judge  Tenney's 
conclusion  that  "the  Government  failed 
to  prove  that  Respondent  kept 
inadequate  records.  No  violation  of  the 
Federal  statute  is  found." 

As  for  violations  of  State  law, 
California  Health  and  Safety  Code 
Section  11190  provides  that  a 
practitioner  who  issues  a  prescription  of 
a  controlled  substance  classified  in 
Schedule  II  must  make  a  record  for  each 
transaction  which  shows  the  name  and 
address  of  the  patient,  the  date  of  the 
transaction,  the  "character,  including 
the  name  and  strength,  and  quantity  of 
controlled  substances  involved",  and 
the  pathology  and  purpose  for  which 
the  prescription  was  issued.  The 
Government  did  not  cite  to  any  specific 
instances  where  the  Respondent  failed 
to  provide  this  required  information. 
Thus,  after  reviewing  the  record,  the 
Deputy  Administrator  agrees  with  Judge 
Tenney's  conclusion  that  the  "DEA  did 
not  prove  that  there  were  recordkeeping 
violations  by  a  preponderance  of  the 
evidence." 

As  to  factor  five,  "such  other  conduct 
which  may  threaten  the  public  health 
and  safety,"  the  Government  argued  that 
the  Respondent's  pattern  of  prescribing 
to  Patient  A  caused  a  threat  to  the 
public  health  and  safety.  As  Judge 
Tenney  noted,  this  is  an  unusual  case 
for  it  involved  the  Respondent's 
prescribing  practices  for  a  single  patient, 
and  no  evidence  was  provided  to  show 
a  pattern  of  excessive  prescribing  to  any 
other  patients.  Further,  as  to  that  single 
patient,  the  Deputy  Administrator 
concure  with  Judge  Tenney's  finding 
that  the  "overriding  purpose  of  [the] 


Respondent's  prescribing  practices  was 
the  treatment  of  Patient  A's  pain,"  a 
legitimate  medical  purpose.  In  the 
balance,  the  Deputy  Administrator  finds 
that  it  is  in  the  public  interest  for  the 
Respondent  to  retain  his  DEA  Certificate 
of  Registration. 

However,  the  Deputy  Administrator 
notes  with  concern  the  large  quantities 
of  controlled  substances  prescribed  to 
Patient  A  over  an  extended  period  of 
time.  Yet  the  conflicting  expert  opinion 
evidence  presented  leads  to  the 
conclusion  that  the  medical  community 
has  not  reached  a  consensus  as  to  the 
appropriate  level  of  prescribing  of 
controlled  substances  in  the  treatment 
of  chronic  pain  patients.  Given  this 
dispute,  the  Deputy  Administrator  is 
reluctant  to  conclude  that  the 
Respondent's  prescribing  of  controlled 
substances  to  Patient  A  lacked  a 
legitimate  medical  purpose  or  was 
outside  the  usual  course  of  professional 
practice.  It  remains  the  role  of  the 
treating  physician  to  make  medical 
treatment  decisions  consistent  with  a 
medical  standard  of  care  and  the 
dictates  of  the  Federal  and  State  law. 
Here,  the  preponderance  of  the  evidence 
established  that  the  Respondent  so 
acted. 

Therefore,  the  Deputy  Administrator 
finds  that  the  public  interest  is  best 
served  by  taking  no  action  with  respect 
to  the  continued  registration  of  the 
Respondent.  Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  purauant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  21  CFR  0.100(b)  and  0.104, 
hereby  orders  DEA  Certificate  of 
Registration  AS7287534,  issued  to 
William  F.  Skinner,  M.D.,  be,  and  it 
hereby  is,  continued,  and  that  any 
pending  applications  be,  and  they 
hereby  are,  granted.  This  order  is 
effective  January  8, 1996. 

Dated:  November  30, 1995. 
Stephen  H.  Greene, 

Depu  ty  A  dmin  istra  tor 

[FR  Doc.  95-29770  Filed  12-6-95;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 
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•UMMARV:  The  National  Archives  and 
Records  Administxatiaii  (NARA) 
publishes  notice  at  kast  ooce  monthly 
(rfoattain  Federal  aaancy  requests  for 
records  dispositionlnithiQri^r  (records 
schedules).  Recordslschedules  identify 
records  of  suffidentivalue  to  warrant 
preservatiaa  in  the  National  Archives  of 
the  United  States.  S^iadiiles  also 
authorize  agencies  aper  a  specified 
period  to  dispose  of  ireonds  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  put^ished  for  records 
schedules  that  (1)  p^pose  the 
destruction  of  reovds  not  previously 
authorized  fcnr  dispfisal,  or  (2)  reduce 
the  retention  period! for  records  already 
authorized  for  disposaL  NARA  invites 
public  comments  oQ  such  schedules,  as 
required  by  44  U.S.(t  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  ^  or  before  January 
22, 1996.  Once  the  appraisal  of  the 
records  is  complete^,  NARA  will  send 
a  copy  of  the  schediile.  The  requester 
will  be  given  30  days  to  submit 
comments. 


I:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Record^  Appraisal  and 
Disposition  Division  (NIR),  National 
Aroiives  and  Records  Administraticm, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  wrhen  requesting  a 
copy.  The  control  nfmber  appears  in 
the  parentheses  imi^ediately  after  the 
name  of  the  requestftig  agency. 
SUPPLBtmrARY  MRHMATION;  Each  year 
U.S.  Govanunent  agencies  create 
biUions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  omtrol  this  aocuiiulation.  agency 
records  managers  prepare  records 
schedules  spedfyini  v/hm  the  agency 
no  longn  needs  the  tecords  and  what 
happens  to  the  reco^  after  this  period. 
StaoB  schedules  are  comprehensive  and 
cover  all  the  recorda  of  an  agency  or  one 
of  its  major  subdivirfons.  These 
cmnprehensive  schodules  provide  for 
the  eventual  transfet  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  acfaedtues,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  scfaisdiiles  also  may 
include  records  that  are  designated  for 
permanent  retmtion. 

Destruction  of  records  requires  the 
approval  of  the  Aichivist  of  the  United 
States.  This  approval  is  granted  after  a 
thonnigh  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 


directly  aSscted  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  sidxiivisions 
requesting  disposition  authority, 
includes  the  control  number  anigned  to 
each  schedule,  and  briefly  describes  the 
records  [woposed  for  disposal.  The 
records  schedule  contains  additiraial 
information  about  the  records  and  their 
disposition.  Further  informatim  about 
the  disposition  process  will  be 
furnished  to  eadi  requester. 

Schedules  Pending 

1.  Departmmt  of  Agriculture, 
^ricultural  Research  Service  ^1-310- 
95-2).  Background  records  and  input 
and  soiuce  documents  for  applied 
human  nutrition  projects. 

2.  Department  of  &iergy. 
Superconducting  Super  Collider  Project 
Office  (Nl-434-05-4).  Administrative, 
routine  facilities,  and  interim 
construction  records  associated  with  the 
Superconducting  Super  Collider  Project. 

3.  Department  of  Health  and  Human 
Services,  Indian  Health  Service  (Nl- 
513-94-1).  Comprehensive  schedule  of 
major  electronic  data  systems. 

4.  Department  of  the  Interior,  Bureau 
of  Reclamation  (Nl-115-94-5).  General 
administrative  records  pertaining  to 
econcnnics,  repayment,  and  water  sales 
and  rights. 

5.  Department  of  the  Interior,  Bureeu 
of  Reclamation  (Nl-1 15-94-6).  General 
administrative  records  pertaining  to 
land  operations  and  realty  functions. 

6.  Department  of  Justice,  Immigration 
and  Naturalization  Sovice  (Nl-85-96- 
1).  Service  Center  receipt  files. 

7.  Department  of  State,  Bureau  of 
Eronomic  and  Business  AfEairs  (Nl-59- 
94-38).  Duplicative  records  maintained 
in  all  biireau  offices. 

8.  Department  of  State,  Bureau  of 
Diplomatic  Security  (Nl-S9-g4-43). 
Routine,  facilitative,  and  duplicative 
records.  Policy  records  are  scheduled  as 
permanent. 

9.  The  Administrative  Conference  of 
the  United  States  (Nl-45 1-96-1). 
Unrecoverable  electronic  roster  and 
unidentified/imcaptioned  still 
photographs. 

10.  Board  of  Governors  of  the  Federal 
Reserve  System  (Nl-82-95-1). 
Comprehensive  schedule  for  Uie  Federal 
Open  Mariffit  Committee. 

11.  Biueau  of  Alcohol.  Tobacco,  and 
Firearms  (Nl-436-96-1).  Requisition 
requests  for  firearms  explosives  forms. 

12.  Pension  Benefit  Guaranty 
Corporation  (Nl-465-94-1).  Special 
project  or  task  force  case  files  that  are 
non-precedent  in  nature. 

13.  Tennessee  Valley  Authority  (Nl- 
142-93-13).  Reduction  in  retention 


period  for  employee  rehalnlitaticm 
files. 

14.  Tennessee  Valley  Authority  (Nl- 
142-93-17).  Employee  service  surveys 
and  suggestions. 

15.  Tennessee  Valley  Authority  (Nl- 
142-95-2).  Heavy  equijunent  contract 

files.  >    ;*iO' 

16.  Tennessee  Valley  Authority  (Nl- 
142-95-7).  Oscillogram  and  transioit 
recorder  record  created  in  monitoring 
power  generation  equipment  and 
facilities. 

Dated:  November  28, 1995. 
JaiMS  W.  Mosiv. 

Assistant  Ardtivittforlkcords 

Administration. 

[PR  Doc.  9S-29854  Filed  12-6-95;  8:45  am) 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  EndowiMnt  for  ttw  Arts; 
ChallsnQS  and  Advancsmsnt 
Talacontafwica 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  teleconference  of  the 
Challenge  and  Advancement  Advisory 
Panel  (Design  Review  Section)  to  the 
National  Council  on  the  Arts  will  occur 
from  1  p.m.  to  3  p.m.  on  December  12, 
1995  at  the  Nancy  Hanks  Cmter,  1100 
Peimsylvania  Avenue  NW.,  Wellington, 
DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and  the 
Hiunanities  Act  of  1965,  as  amended, 
including  discussicm  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  on  June 
22, 1995  these  sessions  will  be  closed  to 
the  public  pursuant  to  subsections  (c) 
(4),  (6)  and  9(B)  of  section  552b  of  Title 
5,  United  States  Code. 

Further  infonnati(m  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
(202)  682-^5433. 

Dated:  December  1, 1995. 
YvoaiM  M.  SaUiw, 

Director,  Council  W  Pond  Operations, 
National  Endowment  fm  the  Arts.  > 
(PR  Doc  95-29793  Filed  12-8-95;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
0MB  Review 

In  compliance  with  the  requirement 
of  Section  3S06(c)(2)(A)  of  the 
Paperwork  Redubtion  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Science  Foundation  (NSF)  will 
publish  periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  project  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  call  Herman  Fleming  NSF 
Clearance  Officer  of  (703)  306-1243. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propose  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  Conunents  to  Herman  Fleming, 
Clearance  Officer,  National  Science 
Foimdation  4201  Wilson  Boulevard, 
Suite  485,  ArUngton,  VA  22230.  Written 
comments  should  be  received  by 
December  20, 1995. 

Proposed  Project:  Fastlane  Baseline 
Data  Collection. 

Abstract:  Information  will  be 
collected  from  faoilty  and 
administration  at  21  colleges  and 
universities.  The  piupose  of  the  data 
collection  is  to  establish  baseline 
measures  of  appUcant  burden  and 
customer  perceptions  about  the  NSF 
and  Federal  grant  application  process. 
The  baseline  measiues  will  be  used  in 
future  years  to  measiues  the  effect  of 
Fastland  (NSF's  electronic  proposal 
preparation  system)  and  will  provide 
customer  input  to  the  system  design. 
The  data  will  also  be  used  by  NIH  and 
the  Department  of  Energy  for  similar 
purposes. 

Respondents/Burden  hours:  320 
respondents  (16  individuals  at  20 
institutions)  will  be  interviewed  for 
about  one-hour  each. 

Dated:  November  30, 1995. 
Herman  G.  Fleming, 
NSF  Clearance  Officer. 
IFR  Doc.  95-29811  Filed  12-6-95;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  S0-29q 

Exemption 

In  the  Matter  of:  Nebraska  Public  Power 
District  (Cooper  Nuclear  Station). 

I. 

Nebraska  Public  Power  District  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-46.  which 
authorizes  operation  of  the  Cooper 
Nuclear  Station  (CNS)  at  power  levels 
not  in  excess  of  2381  megawatts 
thermal.  The  facility  consists  of  a 
boiling  water  reactor  at  the  licensee's 
site  in  Nemaha  County,  Nebraska.  The 
operating  license  provides,  among  other 
things,  that  CNS  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

U. 

The  licensee  requested,  in  its 
application  dated  May  13, 1994,  an 
exemption  from  the  pressure  test 
requirements  of  Section  III.D.2(b)(ii)  of. 
Appendix  J,  "Primary  Reactor 
Containment  Leakage  Testing  For 
Water-Cooled  Power  Reactors,"  to  10 
CFR  Part  50  (Appendix  J  to  10  CFR  Part 
50).  The  staff  discussed  the  details  of 
the  proposed  exemption  with  the 
Ucensee  in  a  telephone  conference  call 
on  September  28, 1995.  The  proposed 
exemption  would  allow  the  licensee  to 
leak  test  the  persoimel  air  lock  at  CNS 
at  a  test  pressure  less  than  P.,  (the 
calculated  peak  containment  internal 
pressure  resulting  from  the  containment 
design  basis  accident),  under  certain 
conditions.  The  reduced  pressure  test  of 
the  air  lock  would  be  conducted  as  the 
first  of  two  tests  during  a  restart  from 
refueling  or  cold  shutdown,  prior  to 
entry  into  an  operational  mode 
requiring  containment  leaktight 
integrity  by  the  CNS  Technical 
Specifications  (TSs).  As  stated  in  CNS 
TS  4.7.A.2.f.5.  for  periodic  leakage 
testing  of  the  personnel  air  lock,  P.  is  58 
psig  and  the  reduced  test  pressure  is  3 
psig. 

This  leakage  test  is  part  of  the  Type 
B  tests  required  by  Appendix  J  to  10 
CFR  Part  50  to  verify  contaiiunent 
integrity.  Because  an  air  lock  allows 
entry  into  the  containment  and  is  part 
of  the  containment  pressure  boundary, 
excessive  leakage  through  the  air  lock 
could  compromise  containment 
integrity.  The  air  lock  consists  of  an 
inner  and  outer  door  and  the  leakage 
test  is  performed  by  presstuizing  the 
space  between  the  doors. 

Section  III.D.2  of  Appendix  J  to  10 
CFR  Part  50  specifies  the  required 


periodic  retest  schedule  for  Type  B 
tests,  including  testing  of  air  loKcks. 
Pursuant  to  Section  in.D.2(b){ii), 
licensees  are  required  to  leakage  test  air 
locks,  opened  during  periods  when 
containment  integrity  is  not  required  by 
the  TSs,  at  the  end  of  such  periods.  This 
section  applies  to  testing  of  air  locks 
during  restart  from  refueling  or  cold 
shutdown  because  the  CNS  TSs  do  not 
require  containment  integrity  for  either 
of  these  operational  modes.  This  section 
states  that  the  air  lock  test  shall  be 
performed  at  a  pressure  that  is  not  less 

than  Pa. 

The  proposed  exemption  is  concerned 
with  Section  III.D.2(b)(ii);  however, 
there  are  two  other  sections  in 
Appendix  J  which  have  requirements  on 
testing  air  locks.  Section  III.D.2(b)(i) 
requires  an  air  lock  test  every  6  months 
at  a  test  pressure  of  ?» and  Section 
III.D.2(b)(iii)  requires  a  test  every  3  days 
when  the  air  lock  is  used  during  a 
period  when  containment  integrity  is  ■ 
required  by  the  TSs.  The  latter  section 
requires  the  test  pressure  to  be  P„  or  the 
test  pressure  specified  in  the  TSs,  which 
for  CNS  is  specified  as  3  psig  in  TS 
4.7.A.2.f.5. 

The  licensee  stated  in  its  application 
that  it  currently  tests  the  personnel  air 
lock  twice  during  the  restart  of  the  plant 
for  power  operation  from  refueling  or 
cold  shutdown:  (1)  Prior  to  the  reactor 
being  taken  critical,  or  the  reactor  water 
temperature  being  above  lOCC  (212*F), 
and  (2)  after  the  last  entry  into 
containment  for  leak  inspection  during 
restart.  The  time  between  the  two  tests 
is  about  24  to  48  hours,  and  the  second 
test  is  at  low  reactor  power  prior  to 
entry  into  the  run  mode,  the  full  power 
mode  of  operation. 

The  first  test  is  in  accordance  with 
Section  III.D.2(b)(ii)  and  is  performed  at 
the  conclusion  of  the  period  when 
containment  integrity  is  not  required  by 
the  TSs.  This  test  is  conducted  prior  to 
entry  into  an  operational  mode 
requiring  containment  integrity.  The 
second  test  is  in  accordance  with 
Section  III.D.2(b){iii)  and  is  performed  at 
3-day  intervals  while  the  air  lock  is 
being  used  when  containment  integrity 
is  required.  As  stated  above,  in 
accordance  with  this  section,  the  second 
test  could  be  conducted  at  a  test 
pressure  of  3  psig  at  CNS,  because  this 
pressure  is  stated  in  TS  4.7.A.2.f  5. 
However,  because  the  licensee  also 
performs  the  second  test  to  meet  the  6- 
month  interval  requirement  in  Section 
III.D.2(b)(i),  the  second  test  is  conducted 
at  P.. 

The  proposed  exemption  would  not 
change  the  number  of  air  lock  tests  for 
the  restart  to  power  operation  for  C74S, 
the  manner  in  which  the  second  test  is 
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oonductad.  the  time  whan  the  tests 
would  be  nin,  nor  this  acceptance 
criteria  for  the  tests.  The  proposed 
exemptioD  also  would  not  change  the 
requirements  of  Section  IIIJ3.2(b)(i) 
regarding  the  6-monQi  periodic  test  of 
the  air  lode  at  P..  nol  the  existing  CNS 
safety  limits,  safety  dsttings,  power 
operations,  or  effluent  limits. 

Pursuant  to  10  CFt  50.12(a).  "Specific 
racemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  aim  initiative,  grant 
such  exemptions  in  iiis  pari  as  it 
determines  are  authorized  by  law,  will 
not  present  an  undu4  risk  to  the  public 
heatth  and  safety,  art  consistent  with 
the  common  defmseiand  security,  and 
for  whidi  special  circumstances 
identified  in  50.12(ai2)  are  prssent 

The  licensee  is  proposing  to  conduct 
the  first  air  lode  test  during  restart  at  a 
test  pressure  of  3  psi|.  which  is  less 
than  P..  which  is  not  presently  allowed 
by  Section  in.0.2(b)(ii).  The  air  lode 
leakage  measured  at  the  reduoM  test 
pressure  would  be  «itnipolated  to  a 
value  consistent  with  P«,  then  that  value 
would  be  campared  to  the  aocqrtance 
criteria  in  Appendix|  fw  Type  B  tests 
to  confirm  that  containment  integrity  is 
verified.  If  containmttit  integrity  is 
verified,  the  measured  air  lode  leakage 
is  considered  acoeptsble. 

For  Qf  S,  by  tesdnf  the  air  lock  at 
reduced  pressure  of  3  psig,  a  strongback 
(structural  bracing)  would  not  have  to 
be  installed  on  the  inner  air  lock  door. 
During  the  test,  the  space  between  the 
inner  and  outer  door$  is  pressurized. 
The  strongbade  is  ne^ed  when  the  test 
pressure  is  P.  becausS  the  pressure 
exerted  on  the  inn»  door  during  the  test 
is  in  a  direction  opposite  to  the  pressure 
on  the  inner  door  du|ing  an  aoddent, 
and  the  test  pressure  jto  suflldently  high 
to  damage  the  inner  door  without  the 
stron^Mck.  The  reduced  pressure  test  is 
conducted  at  a  pressere  low  mou^ 
such  that  the  stroo^btck  is  not  needed 
to  protect  the  inner  floor. 

When  no  mainte»Aoe  or  repairs  have 
been  performed  on  the  air  lock  that 
could  afiect  its  MeHi^  capability  and 
the  periodic  6-month  test  at  P.  has  been 
performed  suocessfdlly,  there  is  no 
reason  to  esqwct  ^  Sir  lock  to  leak 
excessively  because  |t  has  been  opened 
during  a  plant  shutdewn  or  refoeling 
outage.  When  the  airllode  is  tested  at  a 
preesure  less  than  P.  in  prqwration  for 
restart  from  refueling  <x  cold  shutdown, 
the  sir  lock  would  h4ve  been 
successfully  tested  »%  P.  within  the 
previous  six  months.. 

Accordingly,  the  Cbnunission 
concludes  that  the  licensee's  proposed 


exemption  to  conduct  die  first  tii  lock 
test  during  the  restart  from  refueUng  or 
cold  shutdown  (when  the  air  lock  was 
opened  while  containment  integrity  was 
not  required  by  the  TSs)  at  the  roduoed 
pressure  of  3  psig  in  CNS  TS  4.7.A.2.f.5 
is  acceptable,  provided  no  maintenance 
or  repairs  have  been  performed  on  the 
air  lock  which  would  afiisct  its  sealing 
capability  since  the  last  6-nianth  test 
required  by  Section  in.D.2(b)(i)  of 
Appendix  J.  Section  III.D.2(b)(i)  requires 
a  tsst  of  the  air  lock  at  not  lees  than  P. 
every  6  months  since  the  initial  fuel 
loading  and  this  requirement  is  not 
being  changed  by  this  exemption.  If 
maintenance  or  repairs  have  been 
performed  on  the  air  lock  affecting  its 
sealing  capability  since  the  last  e-month 
test,  the  first  test  prior  to  entering  a 
condition  which  requires  containment 
integrity  must  meet  the  test  pressure 
requirements  of  Section  IIU).2(b)(ii)  and 
be  conducted  at  a  test  pressure  not  less 
thsnP» 

Although  the  licensee  conducts  the 
second  air  lock  test  during  restart  at  P. 
to  meet  Section  III.D.2(b)(i)  and  thus 
begin  the  6-month  interval  for  air  lock 
tests  during  the  power  operating  cyde, 
this  exemption  does  not  require  that  the 
second  test  be  conducted  at  P..  The 
entry  into  an  operaticmal  mode  which 
requires  containment  integrity  by  the 
TSs  must  be  based  on  an  assurance  that 
the  containment  has  sudi  integrity.  This 
assurance  can  not  rely  on  a  test  to  be 
conducted  hours  at  days  in  the  future 
after  the  operational  mode  has  been 
entered,  unless  the  proper  test  can  only 
be  conducted  ait«'  entering  the 
operaticmal  mode  (i.e.,  the  proper 
conditions  for  the  test  do  not  exist  in  the 
prior  mode).  An  air  lode  test  at  P.  could 
be  conducted  before  entering  the 
opoational  mode  requiring  containment 
integrity  and  has  been  conducted  in  this 
manner  in  the  past  at  CNS.  Therefore,  in 
approving  diis  exemption  to  aUow  the 
first  air  lock  test  durkig  restart  to  be 
conducted  at  the  redurad  test  pressure 
of  3  psig.  the  staff  does  not  rely  on  the 
second  test  being  conducted  at  P..  The 
method  used  to  correlate  the  reduced 
pressure  leakage  rates  to  the  foil 
pressure  leakage  rates  shall  be  in 
accordance  with  the  NRC  staff's  safety 
evaluation  and  the  Franklin  Research 
Center  tedmical  evaluation  report 
endosed  with  the  exemption  of 
September  3, 1982. 

The  spedal  drcxunstances  for 
granting  this  exemption  piusuant  to  10 
CFR  50.12  have  been  identified  in  the 
licensee's  application  dated  May  13, 
1994.  The  pxirpose  of  Appendix  )  to  10 
CFR  Part  50  is  to  ensure  that  the 
containment  leaktight  integrity  can  be 
verified  periodically  throiighout  the 


service  lifetime  of  the  omtainment 
(induding  the  air  lock)  so  as  to  maintain 
containment  leakage  within  the  limits 
spedfied  in  the  design  basis  acddent 
analyses  that  were  part  of  the  basis  for 
licensing  CNS.  The  proposed  alternative 
test  method  is  suffident  to  achieve  the 
imderlying  purpose  of  the  regiUaticm  in 
that  it  provides  adequate  assurance  of 
the  leaktight  integrity  of  the  air  lode, 
and  thus  of  the  containment. 
Consequently,  the  special 
circumstances  described  in  10  CFk 
50.12(a)(2)(iij  exist  in  that  the 
application  of  the  regulation  in  these 
particular  circumstances  is  not 
necessary  to  achieve  the  imderlying 
purpose  of  the  rule  in  that  the  licensee 
has  proposed  an  acceptable  alternative 
test  metnod  that  accomplishes  the  intent 
of  the  regulation. 

IV. 

Based  on  the  finrfinga  and 
condusions  above,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  requested  by  the 
licensee  in  its  letter  dated  May  13, 1994, 
is  authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  is  consistent  with  the  common 
defense  end  seciuity,  and  has  present 
special  circumstances  which  are 
identified  in  50.12(a)(2).  The 
Commission  hereby  grants  to  the 
lioonsoe  an  exemption  fitnn  the 
requirements  in  Section  nU}.2(b)(ii)  of 
Appendix  J  to  10  CFR  Part  50,  to  allow 
reduced  i»essure  testing  of  this 
personnel  airlock  in  accordance  with  TS 
4.7.A.2.f.5,  prin  to  entry  into 
operational  modes  requiring 
oontaiimient  integrity,  provided  there 
has  been  no  maintenance  or  repair  of 
the  air  lock  that  could  affBct  its  sealing 
capability  since  the  last  6-month  test  of 
the  air  lock. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  also  determined  that 
the  issuance  of  the  exemption  will  have 
no  significant  impact  on  the 
environment.  An  Environmental 
Assessment  and  Finding  of  No 
Significant  Impad  was  noticed  in  the 
Federal  Ragistar  on  November  6, 1995 
(60  FR  57250). 

For  forther  details  %vith  respect  to  this 
action,  see  the  Ucensee's  request  for 
exemption  dated  May  13, 1994,  which 
is  available  far  pubhc  infraction  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building.  2120  L  Street, 
NW.,  Washington,  DC.  and  at  the 
Commission's  Local  Pid>lic  Document 
Room  at  the  Auburn  PubUc  Library,  118 
15th  Street,  Auburn,  NE  68305. 

This  exemption  is  effsctive  upon 
issuance. 
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Dated  at  Rockville,  Maryland  this  30th  day 
of  November  1995. 

For  the  Nudear  Regulatory  CcHiiinission. 
JadiW.Eoe. 

Director  Division  ofBeaetor  Prefects  UUIV, 
Office  of  Nuclear  Beactor  Reffilation. 
(FR  Doc  95-29812  Piled  12-6-95;  8:45  ami 
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(DoekM  No.  60-219] 

QPU  Nudear  Corporation;  Notice  of 
Consideration  of  Iseuance  of 
Amendment  to  Facility  Operating 
Ucenaa  and  Opportunity  for  a  Hearing 

The  U.S.  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Fadlity  Operating  License  No.  DPR- 
16,  issued  to  GPU  Nuclear  Corporation 
(GPUN,  the  licensee),  for  operation  of 
the  Oyster  Creek  Nuclear  Generating 
Station,  located  in  Ocean  County,  New 
Jersey. 

The  proposed  amendment  would 
amend  paragraph  2.C(5)  of  Fadlity 
Operating  License  DPR-16  to  eliminate 
the  administrative  process  assodated 
with  obtaining  separate  NRC  approvals 
for  reviewing  inspection  results  and 
obtaining  restart  authorization  phot  to 
the  end  of  eadi  refoeling  outage.  In 
addition,  the  phrase  "once  per  24 
months"  has  been  changed  to  "per 
refoeling  outage." 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Ad)  and  the  Commission's 
regulations. 

By  January  8, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subjed  fadlity  operating  license  and 
any  person  whose  interest  may  be 
a%ded  by  this  proceeding  and  who 
wishes  to  partidpate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Ocean 
County  Library.  Reference  Department, 
101  Washington  Street,  Toms  River,  NJ 
08753.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 


Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the.  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  Uiat  interest  may  be  affeded  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factora:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  finandal,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  spedfic  aspect(s)  of  the 
subjed  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  spedfidty 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigdted  in  the  matter.  Eac£  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  refy  to  establish 
those  fads  or  expert  opinion.  Petitioner 
must  provide  suffident  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fad.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 


relief.  A  petitioner  who  feils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  resped  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  folly  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l--(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Phillip 
F.  McKee:  Petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication  ' 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Officp  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Ernest  L.  Blake,  Jr., 
Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  fadors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  26, 1995, 
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which  is  available  ftr  public  inspection 
at  the  Commission's  Pubtic  Document 
Room,  the  Gehnan  B|iilding.  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
local  pubUc  document  nxnn  located  at 
the  Ocean  County  Lw>raiy,  Reisience 
Department.  101  Washington  Street, 
Toms  RivOT.  NJ  08750. 

Dated  at  Rockville.  K^aiyland.  this  30tfa  day 
of  November  1995. 

For  the  Nuclear  Regidatory  Conimistion. 
VaiiMMi  f^  KooDsy. 

Acting  DmctoT,  PtofecADinctorate  1-3, 
Division  ofReoctar  Pmjpct»—Utt.  Office  of 
Nudegr  Reacted  Regulation. 
(FR  Doc.  9S-29813  Filed  12-6-05;  8:45  am] 
BB^MO  COM  mS-St^    j 
i 

[DeeM  Noc  90-8S7,  i»-M«,  S&-254. 80- 
260, 8&-an,  and  804^^ 

CofiMnonwMMh  Edipon  Cwnpflfiy  Mid 
IfldanMileaii  Enerav  ComiMnv:  NoUca 
of  CofMideralion  of  iMiMnceol 
AfiMndmofit  to  Foc^Ky  Opomino 
uoonoo^  rrapoMQ  po  mgnniGoni 
HwMtio  CoiMiQonNlon  DMMininolfon, 
■nd  Opportunity  for  •  Hoofkig 

The  U.S.  Nuclear  ^(egulatory 
Commission  (the  Cohimission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DRP- 
19.  DRP-25.  DRP-29.  DRP-30.  NPF-11. 
and  NPF-18  issued  fo  Commonwealth 
Edison  Company  (ComEd,  the  licensee) 
for  operation  of  the  Dresden  Nuclear 
Power  Station.  Units  2  and  3,  located  in 
Gnmdy  County,  Illi4ois.  Quad  Qties 
Nuclear  Power  Station,  Units  1  and  2. 
located  in  Dixon  County,  Illinois,  and 
LaSalle  County  Station,  Units  1  and  2, 
located  in  LaSialle  County,  Illinois. 

The  proposed  amoidment  would 
change  the  technical  specifications  of 
these  plants  to  incorporate  10  CFR  Part 
50,  Appendix  J.  "Primary  Reactor 
Containmwit  Iioakagp  Testing  For 
Water-Cooled  Powex  Reactors",  Option 
B. 

Before  issuance  oCthe  proposed 
license  amendment,, the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commissimi  \as  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  th»t  operation  of  the 
iiacility  in  accordande  with  the  proposed 
amendment  wrould  i|ot  (1)  involve  a 
significant  increase  tn  the  probability  or 
consequences  of  an  scddent  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  diffsrent  ktod  of  accident  firom 


any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazuds  omsideration.  which  is 
presented  below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  of  tlie 
following: 

10  CFR  SO,  Appendix  )  has  been  amended 
to  include  provisions  regarding  performance- 
based  leakage  testing  requirements  (Option 
B).  Option  B  allows  plants  with  satis&ctoiy 
Integrated  Leak  Rate  Testing  (ILRT) 
performance  history  to  reduce  the  Type  A 
testing  &equenc>'  &cm  three  tests  in  ten  years 
to  one  test  in  ten  years.  For  Type  B  and  Type 
C  tests.  Option  B  allows  plants  to  reduce 
testing  frequency  based  on  the  leak  rate  test 
history  of  each  component.  In  addition, 
Option  B  establishes  controls  to  ensure 
continued  satisfactory  performance  of  the 
afiiacted  penetrations  during  the  extended 
testing  interval.  To  be  consistent  with  the 
requirements  of  Option  B  to  10  CFR  50. 
Appendix ).  ComEd  proposes  to  include 
appropriate  changes  to  the  Technical 
Specifications  that  incorporate  the  necessary 
revisions  associated  with  Option  B  of  10  CFR 
SO.  Appendix ). 

The  proposed  amendment  represents  the 
conversion  of  current  Technical  Specification 
requirements  to  maintain  consistency  with 
those  requireiments  specified  by  Option  B  to 
10  CFR  50,  Appendix ).  The  propmed 
dhanges  are  consistent  %vith  the  current  plant 
safety  analyses.  Implementation  of  these 
changes  wUl  provide  continued  assurance 
that  specified  parameters  associated  with 
contaiimient  integrity  will  remain  within 
their  acceptance  limits,  and  as  such,  will  not 
significantly  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident 

Some  of  the  proposed  changes  represent 
minor  curtailments  to  current  Technical 
Specification  requirements,  but  are  based  on 
the  requirements  specified  by  Option  Bio  10 
CFR  50,  Appendix  J.  Any  such  changes  are 
consistent  with  the  current  plant  safety 
analyses  and  have  been  determined  to 
represent  sufficient  requirements  for  the 
assurance  and  reliability  of  equipment 
assiuned  to  operate  in  the  safety  analyses,  or 
provide  continued  assurance  that  specified 
parameters  associated  with  containment 
integrity  remain  within  their  acceptance 
limits.  As  such,  these  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

The  associated  systems  affecting  the  leak 
rate  integrity  related  to  this  proposed 
amendment  request  are  not  assumed  in  any 
safety  analyses  to  initiate  any  accident 
sequence;  therefore,  the  probability  of  any 
accident  previously  evaluated  is  not 
increased  by  this  proposed  amendment 
which  incorporates  the  requirements  of 
Option  B  to  10  CFR  50,  Appendix  J.  In 
addition,  the  proposed  limiting  conditions 
for  operation  and  surveillance  requirements 
for  the  proposed  amendments  to  any  such 


systems  that  affect  the  leak  rate  intt^ty  are 
consistent  with  the  current  requirements 
specified  within  the  Technical 
Specifications.  The  proposed  changes  to  any 
Technical  Specification  limiting  condition 
for  operation  or  surveillance  requirement 
maintain  an  equivalent  level  of  reliability 
and  availabiUty  for  all  afbcted  systems. 
Therefore,  the  proposed  amendment  does  not 
increase  the  consequences  of  any  accident 
previously  evaluated  as  the  probability  of  the 
affsctad  systems  associated  with  leak  rate 
integrity,  fiym  performing  their  intended 
fun^on,  is  tmaffacted  by  the  proposed 
limiting  conditions  for  operation  or 
surveil&nce  tequirements. 

There  is  no  change  to  the  consequences  of 
an  accident  previously  evaluated  because 
maintaining  leakage  within  the  analyzed 
limit  assumed  for  any  associated  accident 
analyses  does  not  adversely  affect  eithertfae 
on-site  or  off-site  dose  consequences 
resulting  from  an  accident.  In  addition, 
cortaiiunent  leakage  is  not  an  accident 
initiator.  As  such,  there  is  no  adverse  impact 
on  the  probability  of  accident  initiators. 
Thtu.  tnere  is  no  significant  increase  in  the 
probability  of  any  previously  analyzed 
accident 

(2)  Create  the  possibility  of  a  new  or 
diffinent  kind  of  accident  frmn  any  accident 
previously  evaluated  because: 

Option  B  of  10  CFR  50.  Af^wndix  J 
specifies,  in  part,  that  a  Type  A  test  which 
measures  botii  the  containment  system 
overall  integrated  leakage  rate  at  the 
containment  pressure  and  system  alignments 
asstmied  during  a  large  break  loss  of  coolant 
accident  (LOCA),  and  demonstrates  the 
capability  of  the  primary  containment  to 
withstand  an  internal  pressure  load,  may  be 
conducted  at  a  periodic  interval  based  on  the 
performance  of  the  overall  containment 
system.  The  acceptable  leakage  rates  are 
specified  in  the  plant's  Technical 
Specifications.  Fat  Type  B  and  Type  C  tests, 
intervals  are  proposed  for  establishment 
based  on  the  performance  history  of  each 
component  Acceptance  criteria  for  each 
component  is  based  upon  demonstration  that 
the  sum  leakage  rates  at  design  basis  pressure 
conditions  for  applicable  penetrations,  is 
within  the  limit  specified  in  the  Technical 
Specifications. 

The  proposed  amendment  represents  the 
conversion  of  current  Technical  Specification 
requirements  to  maintain  consistency  with 
those  requirements  specified  in  Option  B  to 
10  CFR  50.  Appendix  J.  The  proposed 
changes  are  consistent  with  the  current  plant 
safety  analyses.  Some  minor  curtailments  of 
current  Technical  Specification 
requirements,  associated  with  containment 
integrity  are  based  on  generic  guidance  or 
similarly  approved  provisions  for  other 
stations.  These  changes  do  not  involve 
revisions  to  the  design  of  the  station.  Some 
of  the  changes  may  involve  revision  in  the 
testing  of  components  at  the  station; 
however,  these  are  in  accordance  with  the 
current  plant  safety  analjrses,  and  provide  for 
appropriate  testing  or  surveillance  that  are 
consistent  with  Option  B  to  10  CFR  part  50. 
Appendix  J.  The  proposed  changes  will  not 
introduce  new  failure  mechanisms  beyond 
those  already  considered  in  the  current  plant 
safety  analyses. 
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The  proposed  amendment  has  been 
reviewed  for  acceptability  at  the  stations 
considering  similarity  of  system  or 
component  design  affecting  contaiiunent 
integrity.  No  new  modes  of  op>eration  are 
introduced  by  the  proposed  changes. 
Surveillance  requirements  are  changed  to 
reflect  corresponding  changes  associated 
with  Option  B  to  10  CFR  part  SO,  Appendix 
J  and  improvements  in  technique  or 
frequency  of  leak  rate  testing  performance. 
The  proposed  changes  maintain  at  least  the 
present  level  of  operability  of  any  such 
system  that  affects  plant  containment 
integrity.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  associated  systems  that  affect  plant 
leak  rate  integrity  related  to  the  proposed 
amendment,  are  not  assumed  in  any  plant 
safety  analysis  to  initiate  any  accident 
sequence.  In  addition,  the  proposed 
surveillance  requirements  for  any  such 
affected  systems  are  consistent  with  the 
current  requirements  specified  within  the 
Technical  Specifications  and  are  consistent 
with  the  requirements  of  Option  B  to  10  CFR 
part  50,  Appendix ).  The  proposed 
surveillance  requirements  maintain  an 
equivalent  level  of  reliability  and  availability 
of  all  affiected  systems  and  therefore,  does  not 
increase  the  consequences  of  any  previously, 
evaluated  accident  As  such,  the  probability 
of  the  affected  systems,  associated  with  leak 
rate  test  integrity,  from  performing  their 
intended  function,  is  unaffected  by  the 
proposed  limiting  conditions  for  operation 
and  surveillance  requirements. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  provisions  specified  in  Option  B  to  10 
CFR  part  50  Appendix )  allows  changes  to 
Type  A,  Type  B  and  Type  C  test  intervals 
based  upon  the  performance  of  past  leak  rate 
tests.  The  effect  of  extending  contaiiunent 
leakage  rate  testing  intervals  is  a 
corresponding  increase  in  the  likelihood  of 
contaiiunent  leakage. 

The  degree  to  which  intervals  can  be 
extended  is  a  direct  function  on  the  potential 
effect  on  existing  plant  safety  margins  and 
the  public  health  and  safety  that  can  occur 
due  to  an  increased  likelihood  of 
containment  leakage. 

Changing  Appendix )  test  intervals  from 
those  currently  provided  in  the  Technical 
Specification  to  those  provided  for  in  10  CFR 
part  50,  Appendix ),  Option  B,  slightly 
increases  the  risk  associated  with  Type  A, 
Type  B,  and  Type  C  specific  accident 
sequences.  Historical  data  suggests  that 
increasing  the  Type  C  test  interval  can 
slightiy  increase  the  associated  risk;  however, 
this  is  compensated  by  the  corresponding 
risk  reduction  benefits  associated  with 
reduction  in  component  cycling,  stress,  and 
wear  associated  with  increased  test  intervals. 
In  addition,  when  considering  the  total 
integrated  risk  which  includes  all  analyzed 
accident  sequences,  the  risk  associated  with 
increasing  test  intervals  is  negligible. 

ComEd  proposes  to  revise  the  Technical 
Specifications  to  be  consistent  with  those 
provisions  specified  in  Option  B  of  10  CFR 
part  50.  Appendix ).  The  proposed  changes 


are  consistent  with  current  plant  safety 
analyses.  In  addition,  these  proposed  changes 
do  not  involve  revisions  to  tne  design  of  the 
station.  As  such,  the  proposed  individual 
changes  will  maintain  the  same  level  of 
reliability  of  the  equipment  associated  with 
containment  integrity,  assumed  to  operate  in 
the  plant  safety  analysis,  or  provide 
continued  assurance  that  specified 
parameters  affecting  plant  leak  rate  integrity, 
will  remain  within  their  acceptance  limits. 
Therefore,  the  proposed  changes  provide 
continued  assxirance  of  the  leakage  integrity 
of  the  containment  without  adversely 
affecting  the  public  health  and  safety  and  as 
such,  will  not  significantiy  reduce  existing 
plant  safety  margins. 

The  proposed  amendment  to  the  Technical 
Specifications  implements  present 
requirements,  or  the  requirements  in 
accordance  with  the  guidelines  set  forth  in 
Option  B  to  10  CFR  part  50,  Appendix  J.  The 
proposed  changes  have  been  evaluated  and 
found  to  be  acceptable  for  use  at  the  stations 
based  on  system  design,  safety  analysis 
requirements,  and  operational  performance. 
Since  the  proposed  changes  are  based  on 
NRG  accepted  provisions  that  are  applicable 
at  the  stations  and  maintain  necessary  levels 
of  system  or  component  reliability  affecting 
plant  containment  integrity,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  performance-based  approach  to 
leakage  rate  testing  concludes  that  the  impact 
on  public  health  and  safety  due  to  revised 
testing  intervals  is  negligible.  The  proposed 
amendment  for  the  stations  will  not  reduce 
the  availability  of  systems  associated  with 
containment  integrity  when  required  to 
mitigate  accident  conditions:  therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
resuh.  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 


and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occiu*  very 
infrei^uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Brdnch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission,  ^^ 

Washington,  DC  20555,  and  should  dfe 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  8, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
afiiacted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 
document  rooms  located  at  the  Morris 
Area  Public  Library  District.  604  Liberty 
Street.  Morris,  Illinois  for  Dresden 
Station,  Jacobs  Memorial  Library. 
Illinois  Valley  Community  College. 
Oglesby,  Illinois  for  LaSalle  County 
Station,  and  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois  for 
Quad  Cities  Station,  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 
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As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  ititervene  shall  set 
rarth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  refierelace  to  tne 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  un<|ar  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  at  omet  interest  in 
the  proceeding;  and  0)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  speofic  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wisnes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  reqiiesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
preheering  conferenoe  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  describiBd  above. 

Not  later  than  15  dpys  prior  to  the  first 
prehearing  confisrenQe  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  ale  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  ccHisist  of  a  specific  statement  of 
the  issue  of  law  or  fa(:t  to  be  raised  or 
controverted,  hi  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitionjer  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  s4ope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  r^pect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
umitafions  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amraidment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gehnan  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fiee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Robert 
A.  Capra:  petitioner's  name  and 
telephone  nimiber,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Michael  I.  Miller. 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 


absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l)(iHv)  and  2.714(d). 

For  fiirther  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  November  14, 1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building.  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubhc  document  rooms  located  at 
the  Mcmris  Area  Public  Library  District, 
604  Liberty  Street,  Morris,  Illinois  for 
the  Dresden  Station,  Jacobs  Memorial 
Library,  Illinois  Valley  Community 
College,  Oglesby,  Illinois  for  LaSalle 
County  Station,  and  Dixon  Public 
Library,  221  Hennepin  Avenue,  Dixon, 
Illinois  for  Quad  Qties  Station. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  December  1995. 

For  tlie  Nuclear  RegulatcHy  Commission. 
Robert  M.  Piilsifin-, 

Project  Manager,  Project  Directorate  IB-2, 
Division  of  Reactor  Projects — UUIV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  95-29814  Filed  12-06-95;  8:45  am] 
BHJJNQ  COOC  78aO-«1-P 


Application  for  a  License  to  Import 
Nuclear  Waste 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  appUcation", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  import 
license.  Copies  of  the  application  are  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street,  N.W., 
Washington,  D.C. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State.  Washington, 
D.C.  20520. 

The  information  concerning  the 
appUcation  follows. 
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NRC  Import  License  Application 


Name  of  applicant. 

Data  received, 
ApplicatioB  number 

of  material 

End  use 

Country  of 
origin 

Material  type 

Total  quantity 

Nuclear  Sources  &  Services, 

Inc. 
Sept  22. 1995 
Oct  18. 1995 
IW001 

Low-levei  radk>active  waste  ... 

940  cu.  ft  (over  5  yr.)  

Management  and  Disposal  .... 

Mexico. 

Dated  this  28th  day  of  November  1995  at 
Rockville.  Maryland. 

For  the  Nuclear  Regulatoiy  Comminion. 
Ranald  O.Hauber. 
Director,  Division  ofNonproliferation, 
Exports  and  MultHaleral  Relations,  C^ce  of 
International  Programs. 
(FR  Doc  95-29816  Filed  12-6-95;  8:45  ami 
■UMQ  COM  TWO  01  II 


Application  for  a  License  To  Export 
Nucleer  Material 

Pursuant  to  10  CFR  110.70  (b)  "pubUc 
notice  of  receipt  of  an  appUcation", 


please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
foUowing  appUcation  for  an  export 
Ucense.  Copies  of  the  appUcation  are  on 
file  in  the  Nuclear  Regulatory 
Commission's  PubUc  Document  Room 
located  at  2120  L  Street,  N.W., 
Washington.  D.C. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  pubUcation  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shaU  be  saved  by  the  requestor  or 
petitioner  upon  the  appUcant.  the  Office 
of  the  General  Counsel.  U.S.  Nuclear 

NRC  Expofrr  License  Appucation 


Regulatory  Commission,  Washington, 
D.C.  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555;  and  the  Executive  Secretary, 
U.S.  Department  of  State,  Washington, 
D.C.  20520. 

In  its  review  of  the  appUcations  for 
Ucenses  to  export  nuclear  grade  graphite 
and  heavy  water  as  defined  in  10  CFR 
Part  110  and  noticed  herein,  the 
Commission  does  not  evaluate  the 
health,  safety  or  environmental  effects 
in  the  recipient  nation  of  the  material  to 
be  exported.  The  information 
concerning  the  appUcation  foUows. 


Name  of  appicant. 
Date  of  t^pHoriioa 

^te  received. 
Application  nuntxf 

Description  of  material 

End  use 

Country  of 
destination 

Material  type 

Total  quantity 

Nov.  6. 1995 
Nov.  13, 1995 
XMAT0391 

Nuclear  Grade  Graphite  

1,200,000  KHograma  (over  5 
yr.). 

NorvNudear  Commercial 

Sa  Korea 

Dated  this  28th  day  of  November  1995  at 
Rockville,  Maryland. 

For  the  Nuclear  Regulatoiy  Commiasion. 
RoBald  D.  Hanbar. 
DS^ittor,  Division  ofNonproUfsration, 
Exports  and  MuMataral  Relations,  Office  of 
International  Propams. 
(FR  Doc  95-29815  FUed  12-«-«5: 8:45  am] 


POSTAL  RATE  C0MMS8I0N 
IQrdar  Na  1092;  Docket  No.  A96-7 

Twin  Brooks,  South  Oatota  67269 
(Josephine  Lainbfschls,  Petitioner): 
Notice  and  Order  Accepting  Appeal 
and  EatabHahing  Procedural  Schedule 
Under  99  U  AC.  404<I)H5) 

Issued  Dacembatl,  1995. 

DodoBt  Number:  A96-7. 

Mime  of  Affected  Post  Office:  Twin 
Bnxda.  Soum  Dakota  S7269. 

Name(s)  of  Petttionei(s):  Josephine 
Lambrechts. 


Type  of  Determination:  Closing 
iJate  of  Filing  of  Appeal  Papers: 

November  24, 1995.  - 
Categories  of  Issues  Apparently 

Raised: 

1.  EfEact  on  postal  services  [39  U.S.C 
404(b)(2)(C)]. 

2.  E£bct  on  the  community  [39  U.S.C 
404(b)(2)(A)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  me 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  wiU  be  due  20  days  from 


the  issuance  of  the  request  and  the 
Postal  Service  shaU  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shaU  file  the 
record  in  this  appeal  by  December  8, 
1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shaU  pubUsh  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  CommiBsion. 
Mai^garal  P.  Oenahaw, 

Secmtoiy. 

Appendix 

November  24, 1995— Filing  of  Appeal  letter 
December  1, 1995— CommiuioD  Notice  and 
Order  of  Filing  of  Appeal 
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December  19, 1995— Ust  day  of  filing  of 

petitions  to  intervene  (see  39  CFR 

3001.111(b)l 
December  29, 1995 — Petitioner's  Participant 

Statement  or  initial  (rief  (see  39  CFR 

3001.115  (aj  and  (b)| 
January  18, 1996— Postal  Service's 

Answering  Brief  (se«  39  CFR  3001.115(c)) 
February  2, 1996 — Petitioner's  Reply  Brief 

should  Petitioner  choose  to  file  one  (see  39 

CFR  3001.115(d)l 
Febrxiary  9, 1996 — Deeidline  for  motions  by 

any  party  requesting;  oral  argument.  The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  neoessary  addition  to  the 

written  filings  [see  39  CFR  3001.116] 
March  23, 1996— Expifation  of  the 

Commission's  120klfev  decisional  schedule 

[see  39  U.S.C§  404(b)(5)) 

IFR  Doc  95-29789  Ffl#d  12-06-95:  8:45  am] 
■LUMQ  cooi  me-niiL^ 


lOrder  No.  10»1;  DoeUM  No.  A96-q 

Ctarkia,  Idaho  8381ft:  (Jannia  Cartan.  at 
aL.  PaWlonara);  Notica  and  Order 
Acoapdng  Appeal  md  Eatat)liahing 
Procadural  Sehadula  Under  39  U.8.C. 
404(bM5) 

Issued:  December  1, 1995 

Docket  Number:  A96-6 

Ml/Tie  of  Affected\Post  Office:  Clarkia, 
Idaho  83812. 

Name(s)  of  Petttio/ieiis):  Jennie 
Carlen,  et  al. 

Type  of  Detenninntion:  Consolidation. 

Date  of  Filing  of  Appeal  Papers: 
November  24, 1995. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  [39  U.S.C 
404(b)(2)(C)l. 

2.  Efiect  on  the  community  [39  U.SXI. 
404(b)(2MA)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Conmussi(Hi  reviews  it,  the  Commission 
may  find  that  there  ^  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  fi|td  that  the  Postal 
Service's  detenninaticm  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Cotnmission  issue  its 
decision  within  12Q  days  from  the  date 
this  appeal  was  filed  (39  U.S.C  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day' decision  schedule, 
the  Commission  m^  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  lequest  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  betitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presmted  in  memoranda  it 
previously  filed  in  this  docket.  If 


necessary,  the  (Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  December  8, 
1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 

Margaret  P.  Crenshaw, 

Secretary. 

Appendix 

November  24, 1995 — Filing  of  Appeal  letter 
December  1, 1995 — Commission  Notice  and 

Order  of  Filing  of  Appeal 
December  19, 1995 — Last  day  of  filing  of 

petitions  to  intervene  [see  39  CFR 

3001. mrb)) 

December  29, 1995 — ^Petitioners' 
Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001.115  (a)  and  (b)] 
January  18, 1996 — Postal  Service's 

Answering  Brief  (see  39  CFR  3001.115(c)] 
February  2. 1996 — Petitioners' Iteply  Brief 

should  Petitioner  choose  to  file  one  (see  39 

CFR  3001. 115(d)l 
February  9, 1996 — Deadline  for  motions  by 

any  party  requesting  oral  argument.  The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  necessary  addition  to  the 

written  filings  [see  39  CFR  3001.116] 
March  23, 1996 — ^Expiration  of  the 

Commission's  120-day  decisional  schedule 

[see  39  U.S.Q  404(b)(5)) 

(PR  Doc.  95-29788  Filed  12-7-95;  8:45  am) 
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POSTAL  SERVICE 

Privacy  Act  of  1974;  Systam  of 
Raconte 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  amendment  and 
addition  of  new  routine  use  for  an 
existing  system  of  records. 

SUMMARY:  This  document  publishes 
notice  of  modifications  to  Privacy  Act 
system  of  records  USPS  050.005, 
Finance  Records — Accounts  Receivable 
Files.  The  proposed  modifications  add  a 
new  routine  use  and  restore  an  earlier 
removal  from  the  description  of  the 
categories  of  individuals  covered  by  the 
system. 

The  routine  use  allows  disclosure  of 
limited  information  to  a  Postal  Service 
permit  holder  or  presenter  of  a  bulk 
mailing  when  the  customer  on  whose 
behalf  the  mailing  was  made  has 
submitted  a  nonsufficient  funds  check 
for  payment  of  postage.  The  categories 
of  individuals  segment  is  amended  to 
restore  the  previously  removed  category 


of  customers  whose  checks  are  returned 
by  the  bank. 

This  notice  complies  with  subsection 
(e)(l  1)  of  the  Privacy  Act,  which 
requires  agencies  to  publish  advance 
notice  of  any  new  use  of  information  in 
a  system  of  records. 

DATES:  Any  interested  party  may  submit 
written  comments  on  the  proposed 
amendments  and  addition.  This 
proposal  will  become  effective  without 
further  notice  on  January  16, 1996, 
unless  conunents  received  on  or  before 
that  date  result  in  a  contrary 
determination. 

ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to  Payroll  Accounting/Records,  United 
States  Postal  Service,  475  L'Enfant  Plaza 
SW,  Room  8650,  Washington,  DC 
20260-5242.  Copies  of  all  written 
comments  will  be  available  at  the  above 
address  for  public  inspection  and 
photocopying  between  8  a.m.  and  4:45 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
B«tty  E.  Sheriff,  (202)  268-2608. 
SUPPLEMENTARY  INFORMATION:  Privacy 
Act  system  of  records  USPS  050.005, 
Finance  Records — Accoimts  Receivable 
Files,  contains  records  used  to  facilitate 
the  collection  of  debts  owed  to  the 
Postal  Service.  It  is  proposed  that  the 
system  be  amended  to  add  routine  use 
No.  8  and  to  replace  in  the  categories  of 
individuals  segment  the  category  of 
customers  whose  checks  are  returned  by 
the  bank. 

Proposed  routine  use  No.  8  permits 
the  Postal  Service  to  disclose  to  a  permit 
holder  or  presenter  of  a  mailing 
information  concerning  a  nonsufficient 
funds  check  used  by  the  permit  holder 
or  presenter  to  pay  postage  for  a 
customer  on  whose  behalf  a  mailing  was 
made.  When  a  permit  holder  or 
presenter  of  a  mailing  submits  a  mailing 
to  the  Postal  Service,  the  mailing  may 
have  been  prepared  for  an  individual  or 
organization  other  than  the  permit 
holder  or  presenter.  In  such  cases,  the 
permit  holder  or  presenter  of  the 
mailing  may,  for  payment  of  postage, 
submit  the  check  of  the  individual  or 
organization  for  which  the  mailing  is 
prepared.  Currently,  the  Postal  Service 
pursues  cc^ection  for  nonsufficient 
funds  checks  directly  &t>m  the  permit 
holder  or  presenter  of  the  mailing. 
Under  a  new  policy,  the  Postal  Service 
will  pursue  collection  for  nonsufficient 
funds  check  directly  from  the  check 
writer.  Post  offices  may  then  refuse  to 
accept  further  check  payment  of  postage 
and  fees  by  that  check  writer.  For  that 
transaction  and  future  transactions,  it 
might  be  necessary  to  disclose  to  the 
permit  holder  or  presenter  of  the 


Federal  Regieter'  /  Vol.  60,  No.  235  /  Thursday,  December  7,  1995  /  Notices 


62901 


mailing  that  the  individual  or 
organization  for  whom  the  mailing  was 
made  has  submitted  a  check  for 
nonsufficient  funds.  New  routine  use 
No.  8  permits  such  disclostue. 

The  proposed  routine  use  is 
compatible  with  the  purpose  for 
collecting  the  infonpation,  that  is, 
facilitating  debt  collection  and 
preventing  the  future  acceptance  of  bad 
checks  from  repeat  offenders.  Because 
the  disclosures  allowed  by  this  routine 
use  will  enable  the  Postal  Service  to 
protect  itself  frtun  bad-check  writers,  the 
routine  use  is  clearly  compatible  with 
the  purpose  of  USPS  Privacy  Act  system 
OSO.OOS. 

The  categories  of  individtials  segment 
of  the  system  notice  formerly  included 
the  language  "customers  whose  checks 
are  returned  by  the  bank."  That 
language,  intended  to  cover  records  that 
include  existing  local  lists  of  such 
customers,  was  removed  in  an 
administrative  error.  This  notice 
restores  the  language. 

All  records  within  USPS  Privacy  Act 
system  050.005  continue  to  be  kept  in 
a  secured  environment,  with  automated 
data  processing  (ADP)  physical  and 
administrative  security  and  technical 
software  applied  to  data  on  computer 
media.  Paper  records  are  kept  in  a 
seciued  area  of  the  post  office  and  are 
made  available  internally  on  an  official 
need-to-know  basis.  Contractors  who 
maintain  data  collected  by  USPS 
Privacy  Act  system  050.005  are  subject 
to  subsection  (m)  of  the  Privacy  Act  and 
are  required  to  apply  appropriate 
protections  subject  to  the  audit  and 
inspection  of  the  Postal  Inspection 
Sendee. 

Pursuant  to  5  U.S.C.  5S2a(e)(ll), 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on 
this  proposal.  A  report  of  the  proposed 
system  has  been  sent  to  Congress  and  to 
the  Office  of  Management  and  Budget 
for  their  evaluation. 

USPS  Privacy  Act  system  050.005  was 
last  published  in  its  entirety  in  the 
Federal  Register  on  October  26. 1989 
(54  FR  43666-43667)  and  was  amended 
in  the  Fednal  Register  on  December  22, 
1994  (59  FR  66061-66062).  The  Postal 
Service  proposes  amending  USPS 
Privacy  Act  system  050.005  as  shown 
below. 

U8P8  0S0.005 
tVSTBINAME: 

Finance  Records— Accounts 
Receivable  Files,  050.005. 


CATEQOMESOF  MOIVDUALS  COVERED  BY  THE 


(CHANGE  TO  READ]  Postal  Service 
debtors  such  as  the  following: 
Contractors  who  fail  either  to  provide 
equipment,  supplies,  or  services  to  the 
Postal  Service  as  agreed  or  to  purchase 
property  from  the  Postal  Service  as 
agreed;  customers  who  have  written 
(±ecks  returned  by  the  bank;  payees  of 
money  orders  who  make  an  erroneous 
payment,  improper  payment,  or 
overpayment;  employees  or  former 
employees  who  make  an  erroneous 
payment,  improper  payment,  or 
overpayment;  employees,  former 
employees,  or  private  parties  who  lose 
or  damage  Postal  Service  property 
through  carelessness,  negligence,  or 
malice. 


ROUTfflE  USES  OF  RECOROS  MAIITAMEO  M  THE 
SYSTEM,  MCUNMIQ  CATBMRES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(CHANGE  TO  READ]  Routine  use 
statements  a,  b,  c,  d,  e,  f,  g,  h,  j,  k,  1,  and 
m  listed  in  the  prefatory  statement  at  the 
beginning  of  the  Postal  Service's 
published  system  notices  apply  to  this 
system.  Other^  routine  uses  are  as 
follows:  ^ 

*        •        *        •        • 

(ADD  THE  FOLLOWING) 
8.  Disclosure  of  information  about 
postal  customers  who  write 
nonsufficient  fimds  checks  for  postal 
services  may  be  made  to  the  permit 
holder  or  presenter  of  a  mailing  being 
made  on  the  customer's  behalf. 
Disclosure  is  limited  to  the  identity  of 
the  customer,  the  date  of  the  mailing, 
and  the  date  and  amoimt  of  the  chedc. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
[FR  Doc.  95-29756  Filed  12-6-95;  8:45  am] 
MUMO  COM  mo-is-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-«1560:  nie  No.  S12-4660] 

Connecticut  General  Ufa  Inaurance 
Company,  at  al. 

November  30, 1995. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC")  or  "Commission"). 
ACTION:  Notice  of  appUcation  for  an 
order  imder  the  Investment  (Company 
Act  of  1940  (the  "1940  Act"). 

APPIXANT8:  Connecticut  (General  Life 
Insurance  Company  ("CG  Life"),  CG 
Variable  Life  Insurance  Separate 
Accoimt  A  ("Separate  Accotut"),  and 
QGNA  Financial  Advisors,  Inc. 
("CFA"). 


RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  Section 
27(c)(2)  of  the  1940  Act  and  Rule  6e- 
3(T)(c)(4)  thereunder. 
SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  permitting  the  Separate 
Account  and  any  separate  accounts 
established  in  the  future  by  CG  Life  to 
support  certain  group  variable  universal 
life  insurance  contracts  to  deduct  from 
premium  payments  received  an  amount 
that  is  reasonably  related  to  the 
increased  federal  tax  burden  of  CG  Life 
resulting  from  the  application  of  Section 
848  of  the  Internal  Revenue  (ik>de  of 
1986,  as  amended. 

FUNQ  DATE:  The  application  was  filed 
on  July  12, 1995.  An  amended  and 
restated  appUcation  was  filed  on 
October  13. 1995. 

HEARING  OR  NOTIFICATKM  OF  HEARtNQ:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the 
(Commission  by  5:30  p.m.  on  December 
26, 1995,  and  should  be  accompanied 
by  proof  of  service  on  AppUcants  in  the 
form  of  an  affidavit  or,  for  lawyers,  by 
certificate.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  DC  20549. 
Applicants,  c/o  Michael  Berenson,  Esq., 
Jorden  Burt  Berenson  &  Johnson  LLP, 
1025  Thomas  Jefferson  Street.  N.W., 
Suite  400  East,  Washington,  DC  20007- 
0805. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Whisler,  Senior  Coimsel,  or 
Patrice  M.  Pitts,  Special  Counsel,  Office 
of  Insurance  Products  (Division  of 
hivestment  Management)  at  (202)  272- 
0670. 

SUPPI.EMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission. 

Applicants'  Representations 

1.  CG  Life,  a  stock  life  insurance 
company  organized  in  Connecticut,  is 
an  indirect  wholly-owned  subsidiary  of 
QGNA  Corporation  ("QGNA"). 

2.  The  Separate  Account  was 
established  by  CG  Ufe  under  the  laws 
of  the  state  of  Coimecticut,  and  is 
registered  as  a  imit  investment  trust 
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under  the  1940  Act.'The  assets  of  the 
Separate  Account  aia  owned  by  CG  Life, 
but  are  held  separately  from  the  other 
assets  of  OG  Lin  and  are  not  chargeable 
with  Utilities  incurred  in  any  other 
business  operation  ^f  CG  Life.  The 
income,  capital  gaii|B  and  capital  losses 
incurred  an  the  ass^  of  the  Separate 
Account  are  credited  to  or  charged 
against  the  assets  ofthe  Separate 
Account,  without  r^ard  to  the  income, 
capital  gains  or  cap|al  losses  arising  out 
of  any  t^er  businees  OG  Life  may 
ccmduct 

3.  The  Separate  Amount  consists  of  a 
number  of  subaccounts,  eech  of  which 
invests  exclusively  In  the  shares  of  one 
of  seven  investment  portfolios  of  four 
investment  compenles  (the  "Funds") 
registered  under  the  1940  Act.  The 
number  and  identity  of  available  Fimds 
and  investment  portfolios  may  change 
btim  time  to  time. 

4.  In  the  future,  the  Boerd  of  Directors 
of  CX^  Life  may  estahlish  additional      " 
separate  accoimts  (the  "Future 
Accounts")  which  liay  serve  as  funding 
vehicles  fcv  group  variable  universal  life 
insurance  contracts  iissued  by  CX^  Life. 
The  Future  Accounis  will  be  organized 
as  unit  investment  trusts  and  will  file 
registration  statemeiits  under  the 
Securities  Apt  of  1983  and  under  the 
1940  Act. 

5.  CFA  will  serve  as  the  distributor 
and  principal  underwriter  of  certain 
group  variable  universal  life  insurance 
contracts  (the  "Contracts")  and  any 
group  variable  universal  life  insurance 
contracts  made  available  in  the  futtire 
(the  "Future  Contracts")  through  the 
Separate  Account  or  Future  Accounts. 
CFA  is  a  wholly-owned  subsidiary  of 
CG  Life.  CFA  is  regiistered  under  the 
Securities  Exchange  Act  of  1934  as  a 
broker-dealer,  and  lender  the  Investment 
Advisers  Act  of  1940  as  an  investment 
adviser.  CFA  is  a  member  of  the 
National  Associatio|i  of  Securities 
Dealers. 

6.  In  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Congress 
amended  the  Internal  Revenue  Code  of 
1986  (the  "Code")  by,  among  other 
things,  enacting  Section  848  thereof. 
Section  848  changed  the  federal  income 
taxation  of  life  insu|Bnce  companies  by 
requiring  them  to  capitalize  and 
amortize  over  a  period  of  ten  years  part 
of  their  general  expenses  for  the  current 
year.  Under  prior  law,  these  expenses 
were  deductible  in  full  from  the  c\irrent 
year'sgross  incoma 

7.  The  amount  of  expenses  that  must 
be  capitalized  and  amortized  under 
Section  848  generally  is  determined 
with  reference  to  pieroiums  for  certain 
categories  of  life  insurance  and  other 
contracts  ("specified  contracts").  More 


specifically,  an  amount  of  expenses 
equal  to  a  percentage  of  the  current 
year's  net  premiums  (i.e.,  gross 
premiums  minus  return  premiums  and 
reinsurance  premiums)  must  be 
capitalized  and  amortized  for  eadi 
specified  contract.  The  percentage 
varies,  depending  cm  the  type  of 
specified  contract  in  question,  in 
accordance  with  a  schedule  set  forth  in 
Section  848. 

8.  The  efiiect  of  Section  858  is  to 
accelerate  the  realization  of  income 
bom  insiuance  contracts  covered  by 
that  Section  and,  accordingly,  the 
payment  of  taxes  on  the  income 
generated  l>y  those  contracts. 

9.  The  Contracts  and  any  Futiire 
Contracts  to  which  a  charge  for  the 
faderal  tax  burden  related  to  deferred 
acquisition  costs  (the  "tax  burden 
charge")  will  be  applied  are/will  be 
among  the  specified  contracts.  They 
fall/will  fell  into  the  category  of  life 
insurance  contracts  under  Section  848 
for  which  2.05%  of  the  net  premiums 
received  must  be  capitalized  and 
amortized. 

10.  The  increased  tax  burden  resulting 
bom  the  application  of  Section  848  may 
be  quantified  as  follows.  For  each 
$10,000  of  net  premiums  received  by  CG 
Life  under  the  Contracts  in  a  given  year. 
CG  Life  may  capitalize  $2.05  [i.e..  205% 
of  $10,000).  $10.25  of  that  $205  may  be 
deducted  in  the  current  year,  leaving 
$194.75  (i.e..  $205  minus  $10.25) 
subject  to  taxation  at  the  corporate  tax 
rate  of  35  percent.  This  works  out  to  an 
increase  in  tax  for  the  current  year  of 
$68.16  (i.e..  0.35  x  $194.75)  This 
increased  federal  income  tax  burden 
will  be  partially  offset  by  deductions 
allowed  during  the  next  ten  years  as  a 
result  of  amortizing  the  remainder  of  the 
$205— $20.50  in  each  ofthe  following 
nine  years,  and  $10.25  in  year  ten. 

11.  To  the  extent  the  capital  must  be 
used  by  CG  Life  to  satisfy  its  increased 
tax  burden  under  Section  848.  such 
profits  are  not  available  to  CG  Life  for 
investment.  CG  Life  submits  that  the 
cost  of  capital  used  to  satisfy  its 
increased  federal  income  tax  burden 
under  Section  848  is,  in  essence,  its 
after  tax  rate  of  return  on  capital. 
Because  CG  Life  seeks  an  after  tax  rate 
of  return  of  15%  on  its  invested  capital.^ 


'  In  determining  the  after  tax  rate  of  return  used 
in  arriving  at  this  discount  rate.  CXj  Life  considered 
a  numhpr  of  factors  including:  the  cost  of  capital 
incurre4  by  its  parent,  QGNA:  market  interest  rates; 
inflation:  and  the  market's  perception  of  how  well 
QGNA  is  doing. 

As  of  December  31. 1994,  81%  of  the  capital  of 
QGNA  consisted  of  equity,  with  the  remainder 
long-term  det>t.  QGNA's  cost  of  capital  can  be 
determined  using  the  proportions  of  financing 
components  (i.e.,  debt  and  equity)  to  calculate  a 
weighted  avenge  cost  of  capital.  As  of  August  1995, 


CG  Life  submits  that  a  discount  rate  of 
15%  is  appropriate  for  use  in 
calculating  the  present  value  of  its 
future  tax  deductions  resulting  bom  the 
amortization  described  above. 

12.  Using  a  corporate  tax  rate  of  35 
percent,  and  assiuning  a  discount  rate  of 
15  percent,  the  present  value  ofthe 
federal  income  tax  effect  ofthe 
increased  deductions  allowable  in  the 
following  ten  years  is  $35.12.  Because 
this  amoimt  partially  offsets  the 
increased  tax  burden.  Section  848 
imposes  an  increased  tax  burden  on  CG 
Life  eqiial  to  a  present  value  of  $33.04 
(j.e..  $68.16  minus  $35.12)  for  each 
$10,000  of  net  premiiuns  received  undw 
the  Contracts. 

13  CG  Life  does  not  incur  incremental 
federal  income  tax  when  it  passes  on 
state  premium  taxes  to  contract  owners 
because  state  premium  taxes  are 
deductible  when  computing  federal 
income  taxes.  In  contrast,  federal 
income  taxes  are  not  tax-deductible 
when  computing  an  insurer's  federal 
income  taxes.  Therefore,  to  offset  fully 
the  impact  of  Section  848.  CG  Life  must 
impose  an  additional  charge  that  would 
make  it  whole  not  only  for  the  $33.04 
additional  federal  income  tax  burden 
attributable  to  section  848,  but  also  for 
the  tax  on  the  additional  $33.04  itself. 
This  additional  charge  can  be  computed 
by  dividing  $33.04  by  the  complement 
ofthe  35%  federal  corporate  income  tax 
rate  (i.e.,  65%),  resulting  in  an 
additional  charge  of  $50.83  for  each 
$10,000  of  net  premiums,  or  0.51%  of 
net  premiums. 

14.  Based  on  its  prior  experience,  CG 
Life  expects  that  all  of  its  current  and 
future  deductions  will  be  fully  taken. 
CG  Life  submits  that  a  charge  of  0.5% 
of  net  premium  payments  would 
reimburse  it  for  the  impact  of  Section 
848  (as  currently  written)  on  its  federal 
tax  liabilities.  CG  Life  represents  that  a 
0.5%  charge  is  reasonably  related  to  its 
increased  tax  burden  vmder  Section  848, 
taking  into  account  the  benefit  to  CG 
Life  ofthe  amortization  permitted  by 


the  average  current  yield  to  maturity  of  QGNA's 
outstanding  long-term  debt  issues  was  7.67  percent. 
Using  a  corporate  tax  rate  of  35  percent,  the  after 
tax  cost  of  debt  for  CG  Life  is  4.98  percent.  An 
estimate  for  the  cost  of  equity  capital  for  QGNA — 
computed  by  using  the  Capital  Asset  Pricing 
Model — is  15.8  percent.  Using  these  component 
costs  of  capital  and  their  related  proportions,  the 
weighted  average  cost  of  capital  for  CIGNA  is  13.7% 
(i.e.,  1(0.19  X  0.0498)  +  (0.81  x  0.158]). 

The  remaining  factors  (e.g.,  itnerest  rates, 
inflation,  and  the  market's  perception  of  how  well 
CIGNA  is  doing)  are  unpredictable  and  can 
fluctuate  widely  over  long  periods  of  time,  causing 
the  cost  of  capital  to  vary  at  any  given  time.  Taking 
these  factors  into  account,  as  well  as  the  analysis 
above.  CG  Life  has  concluded  that  the  15%  cost  of 
capital  is  appropriate  and  reasonable  to  use  in 
calculating  the  tax  burden  charge. 


Sectim  848  and  the  use  by  CG  Life  of 
//a  discount  rate  of  15%  (which  is 
equivalent  to  its  cost  of  capital)  in 
^    computiiM  the  future  deductions 
resuttim  from  such  amortization. 

15.  CG  Life  asserts  that  it  may  choose 
to  increase  the  0.5%  charge  if  future 
changes  in,  or  interpretations  of.  Section 
848  or  any  successor  or  related 
provisions  result  in  a  further  increased 
tax  burden  resulting  &t>m  the  receipt  of 
premiiuns.  Such  an  increase  could 
result  from,  among  other  things,  a 
change  in  the  federal  corporate  income 
tax  rate,  a  change  in  the  2.05%  figure. 
or  a  change  in  the  amortization  period. 

^plicants'  Legal  Analyits 

1.  Section  6(c)  ofthe  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission,  by  order  upon  application, 
may  exempt  any  person,  security  or 
transaction  (or  any  class  or  classes  of 
persons,  securities  or  transactions)  from 
provisions  ofthe  1940  Act  or  any  rules 
thereunder,  if  and  to  the  extent  that  the 
exemptirai  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  poUcy 
and  provisions  of  the  1940  Act. 

2.  AppUcants  request  an  order  of  the 
Commission  pursuant  to  Section  6(c) 
exempting  them  frx>m  the  provisions  of 
section  27(c)(2)  of  the  1940  Act  and 
Rule  6e-3(T)(c)(4)(v)  thereunder  to 
permit  Applicants  to  deduct  form 
premium  pavements  received  in 
connection  with  the  Contracts  and 
Future  Contracts  an  amount  that  is 
reasonable  in  relation  to  OG  Life's 
increased  federal  income  tax  burden 
related  to  the  receipt  of  such  premiums. 
Applicants  further  request  an  exemption 

-.from  Rule  6e-3(T)(c)(4)(v)  ofthe  1940 
Act  to  permit  the  proposed  deductions 
to  be  treated  as  other  than  "sale  load" 
for  the  purposes  of  Section  27  of  th3 
1940  Act  and  the  exemptions  from 
various  provisions  of  that  Section  foimd 
in  Rule  6e-3(T)(b)(13). 

3.  Section  27(c)(2)  ofthe  1940  Act 
prohibits  the  sale  of  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (except  such  amounts  as 
are  deducted  for  sales  load)  are  held 
under  an  indenture  or  agreement 
containing  in  substance  the  provisions 
required  by  Sections  26(a)(2)  and 
26(a)(3)  ofthe  1940  Act.  Sections 
27(a)(1)  and  27(h)(1).  in  effect.  Umit 
sales  load  on  periodic  payment  plan 
certificates  to  9%  of  total  payments. 

4.  Certain  provisions  ofRule  6e-3(T) 
provide  a  range  of  exemptive  relief  for 
the  offering  of  flexible  premium  variable 
life  insurance  policies  such  as  the 
Contracts  and  any  Future  Contracts.  For 
example,  subject  to  certain  conditions. 


Rule  6e-3(T)(b)(13)(iii)  provides 
exemptions  from  Section  27(c)(2)  that 
include  pennitting  the  payment  of 
certain  administrative  fees  and 
expenses,  the  deduction  of  a  charge  for 
certain.mortality  and  expense  risks,  and 
the  "deduction  of  premium  taxes 
imposed  by  any  state  or  other 
governmental  entity." 

5.  Rule  6e-<T)(c)(4)(v)  defines  "sales 
load"  charged  during  a  contract  period 
as  the  excess  of  any  payment  made 
during  the  period  over  the  sum  of 
certain  specified  charges  and 
adjustments,  including  "(a]  deduction 
for  and  approximately  equal  to  state 
premium  taxes."  Applicants  submit  that 
the  proposed  tax  burden  charge  is  akin 
to  a  state  premium  tax  charge  in  that  it 
is  an  appropriate  charge  related  to  CG 
Life's  fMeral  tax'burden  attributable  to 
premiums  received  under  the  Contracts 
and  any  Futiue  Contracts. 

6.  Applicants  represent  that  the 
requested  exemptions  from  Rule  6e- 
3('r)(c)(4)(v)  are  necessary  in  connection 
with  AppUcants'  reUance  on  certain 
provisions  of  Rule  6e-(T)(bMl3). 
particularly  on  subparagraph  (b)(13)(i). 
which  provides  exemptions  from 
Sections  27(a)(1)  and  27(h)(1)  ofthe 
1940  Act.  Issuers  and  their  affiliates 
may  rely  on  Rule  6e-3(T)(b)(13)(i)  if 
they  meet  the  Rule's  alternative 
Umitations  on  "sales  load."  as  defined 
in  Rule  6e-3(T)(c)(4).  Depending  on  the 
load  structure  of  a  particular  contract, 
these  alternative  limitations  may  not  be 
met  if  the  deduction  for  the  increase  in 
an  issuer's  federal  tax  burden  is 
included  in  sales  load.  Applicants 
acknowledge  that  a  deduction  for  an 
insurance  company's  increased  federal 
tax  burden  does  not  fall  squarely  within 
any  of  the  specified  charges  or 
adjustments  which  are  excluded  from 
the  definition  of  "sales  load"  in  Rule 
6e-3(T)(c)(4).  Nevertheless,  Applicants 
submit  that  there  is  no  public  policy 
reason  for  treating  such  increased 
federal  tax  burden  as  "sales  load." 

7.  Applicants  assert  that  the  public 
poUcy  which  underlies  Rule  6e- 
3(T)(b)(13)(i).  like  that  which  underlies 
Sections  27(a)(1)  and  27(h)(1),  is  to 
prevent  excessive  sales  loads  from  being 
charged  in  connection  with  the  sale  of 
periodic  payment  plan  certificates. 
Applicants  submit  that  the  treatment  of 
a  federal  income  tax  charge  attributable 
to  premium  payments  a  sales  load 
would  in  no  way  fiulher  this  legislative 
purpose  because  such  a  deduction  has 
no  relation  to  the  payment  of  sales 
commissions  or  other  distribution 
expenses.  Applicants  assert  that  the 
Commission  has  concurred  in  this 
conclusion  by  excluding  deductions  for 


state  premitun  taxes  from  the  Rule  6e- 
3(T)(c)(4)  definition  of  "sales  load." 

8.  Applicants  assert  that  the  genesis  of 
Rule  6e-3(T)(c)(4)  supports  this 
analysis.  In  this  regard,  AppUcants  note 
that  Section  2(a)(35)  ofthe  1940  Act 
provides  a  scale  against  which  the 
percent  Umits  of  Sections  27(a)(1)  and   . 
27(h)(1)  thereof  may  be  measured. 
Applicants  submit  that  the 
Commission's  intent  in  adopting  Rule 
6e-3(T)(c)(4)  was  to  tailor  the  general 
terms  of  Section  2(a)(35)  ofthe  1940  Act 
to  variable  life  insurance  contracts  in 
order,  among  other  things,  to  faciUtate 
verification  by  the  Conunission  of 
compUance  with  the  sales  load  Umits 
set  fortii  in  Rule  6e-3(T)(b)(13)(i). 
Applicants  submit  that  Rule  6e- 
3(T)(c)(4)  does  not  depart,  in  principal. 
bom  Section  2(a)(35). 

9.  Applicants  assert  that  the  language 
of  Section  2(a)(35)  suggests  that  the  only 
charges  or  deductions  intended  to  fall 
within  the  definition  of  "sales  load"  are 
those  that  are  "properly  chargeable  to 
sales  or  promotional  activities."  Because 
the  proposed  tax  burden  charge  will  be 
used  to  pay  costs  attributable  to  CG 
Life's  federal  tax  liabilities,  and  such 
costs  are  not  properly  chargeable  to 
sales  or  promotional  activities. 
Applicants  submit  that  not  treating  the 
proposed  tax  biuden  charge  as  sales 
load  is  consistent  with  the  purposes 
intended  by  the  policies  ofthe  1940  Act 

10.  Applicants  further  assert  that 
Section  2(a)(35)  excludes  from  the 
definition  of  "sales  load"  imder  the 
1940  Act  deductions  from  premiums  for 
"issue  taxes."  Applicants  submit  that 
the  exclusion  of  charges  for  expenses 
attributable  to  federal  taxes  from  sales 
load  (as  defined  in  Section  2(a)(35))  is 
consistent  with  the  poUcies  ofthe  1940 
Act.  By  extension,  Applicants  submit,  it 
is  equally  consistent  to  exclude  such 
charges,  including  the  proposed  tax 
burden  charge,  from  the  definition  of 
"sales  load"  in  Rule  6e-3(T)(c)(4). 

11.  For  these  reasons.  Applicants 
assert  that  deducting  a  charge  from 
variable  life  insurance  contract 
premium  payments  for  an  insurer's  tax 
burdens  attributable  to  its  receipt  of 
such  payments,  and  excluding  that 
charge  from  sales  load,  is  consistent 
with  the  policies  ofthe  1940  Act. 
Applicants  submit  that  this  is  because 
such  a  deduction  is  an  appropriate 
charge  related  to  the  insurer's  tax 
burden  attributable  to  the  premium 
pajmients  received. 

12.  Applicants  seek  the  reUef 
requested  with  respect  to  Contracts  and 
Future  Contracts  which  may  be  issued 
by  CG  Life.  Without  the  requested  reUef, 
CG  Life  would  have  to  request  and 
obtain  exemptive  relief  for  each  Future 
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CoDtract  to  be  issued.  Sudi  additional 
requests  for  exeinpt)ve  relief  would 
present  no  issues  under  the  1940  Act 
not  already  addressed  in  this  request  for 
exemptive  relief. 

13.  Apphcants  assert  that  the 
standards  of  Section  6(c)  of  the  1940  Act 
are  satisfied  because  the  requested  relief 
is  appropriate  in  the  public  interest  and 
consistent  with  the  purposes  of  the  1940 
Act  and  the  protection  of  investors. 
Applicants  submit  that  the  requested 
relief  would  promolis  competitiveness  in 
the  variable  life  insurance  market  by 
eliminating  the  nee4  for  CG  Life  to  file 
redundant  exemptiile  applications, 
thereby  reducing  its  administrative 
expenses  and  maximizing  efficient  use 
of  its  resources.  Applicants  further 
sulmiit  that  the  del^  and  expense 
involved  in  having  to  seek  exemptive 
reUef  repeatedly  would  impair  the 
ability  of  CG  Life  toitake  fiul  advantage 
of  business  opportufiities  as  they  arise. 
Moreover,  if  CC  Lift  were  reqiiired  to 
seek  exemptive  reliff  repeatedly  with 
respect  to  the  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection 
thereby,  and  might  be  disadvantaged  as 
a  remit  of  increased  overtiead  expenses 
for(XUfe. 

Conditioas  Car  Relief 

Applicants  agree  to  comply  with  the 
following  conditions  lor  relief. 

1.  OG  Life  will  monitor  the  tax  burden 
imposed  on  it  and  undertalces  to  reduce  the 
tax  burden  charge  to  the  extent  of  any 
significant  decrease  in  tax  burden. 

2.  The  registration  statement  for  any 
Contracts  and  Future  Contracts  under  which 
a  tax  burden  charge  is  deducted  will:  (i) 
disclose  the  charge;  (it)  explain  the  purpose 
of  the  charge:  and  (iii)  state  that  the  charge 

is  rmaonable  in  relation  to  OG  Life's  increase 
federal  income  tax  burden  under  Section  848 
of  the  Code  resulting  (rom  the  receipt  of 
premiums. 

3.  The  registration  Statement  fat  any 
Contracts  and  Future  Contracts  under  which 
a  tax  burden  charge  is  deducted  will  contain 
as  an  exhibit  an  actuarial  opinion  as  to:  (i) 
the  reaMSoableness  of  the  charge  in  relation 
to  CG  Life's  increased  federal  income  tax 
burden  under  Section  848  resulting  firom  the 
receipt  of  premiums:  (ii)  the  reasonableness 
of  the  after  tax  rate  of  return  used  in 
calculating  such  chaige,  and  the  relationship 
of  that  charge  to  CG  Ufe's  cost  of  capital:  and 
(iii)  the  appropriateness  of  the  factors  taken 
into  account  t^  CG  L{fe  in  determining  the 
after  tax  rate  of  i 


[return. 


Conchision 

For  the  reasons  4nd  upon  the  fects  set 
forth  above,  Applicants  submit  that  the 
requested  exemptions  from  Section 
27(cM2)  of  the  1940  Act  and  Rule  6e- 
3(T)(c)(4)(v)  thereundei^-to  permit  the 
deduction  of  0.5%  of  premium 
payments  imder  thle  Contracts  and  any 


Future  Qmtracts — ^would  be^ppropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  feirly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  by  delegated 
authority. 

Margaret  H.  McFaiiand. 
Deputy  Secmtaiy. 

(FR  Doc  95-29830  Filed  12-6-95;  8:45  ami 
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PeineWet)ber  Ufe  insurance  Company, 
et  el. 

November  30, 1995. 

AGENCY:  Seciuities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Conmiission"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  PaineWebber  Life  Insurance 
Company  ("PaineWebber  Life"),  and 
PaineW^ber  Variable  Annuity  Account 
(the  "Account"). 

RELEVANT  1M0  ACT  SECTIONS:  Approval 
requested  under  Section  26(b)  of  the 
1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  pursuant  to  Section  26(b) 
of  the  1940  Act  approving  the 
substitution  of  shares  of  Uie  Balanced 
PortfoUo  ("BP")  of  the  PaineWebber 
Series  Trust  ("Trust")  for  the  shares  of 
the  Asset  Allocation  Portfolio  ("AAP") 
of  the  Trust. 

FNJNQ  DATE:  The  appUcation  was  filed 
on  August  4, 1995. 

HEARMQ  OR  NOHFICATION  OF  HEARINQ:  An 
order  grantii^  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  witii  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  December  26, 1995  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington,  D.C  20549. 
Applicants,  Mr.  Richard  J.  Tucker.- 
PaineWebber  Life  Insurance  Company, 


1200  Harbor  Boulevard,  Weehawken. 
New  Jersey  07087. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Man,  Senior  Special  Counsel, 
or  Wendy  Friedlander,  Deputy  Chief, 
both  at  (202)  942-0670.  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  Summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  PaineWebber  Life  is  a  stock  life 
insurance  company  organized  under 
California  law  in  1956.  PaineWebber 
Holdings,  Inc.,  a  wholly-owned 
subsidiary  of  PaineWebber  Ckoup.  Inc., 
owns  100  percent  of  the  stock  of 
PaineWebber  Life.  The  Accoimt. 
established  by  PaineWebber  Life  to  fimd 
variable  annuity  contracts  ("Contracts") 
on  December  31. 1992,  pursuant  to 
California  law,  is  registered  with  the 
Commission  as  a  unit  investment  trust 
The  assets  of  the  Account  are  divided 
among  ten  investment  divisions 
("Divisions"),  each  of  which  invests  in 
shares  of  one  of  the  ten  designated 
portfolios  of  the  Trust,  including  the  BP 
and  AAP,  each  with  its  own  investment 
objectives  and  investment  portfolio.  The 
Trust  is  an  open-end  diversified 
management  investment  company 
registered  under  the  1940  Act.^  Mitchell 
Hutchins  Asset  Management.  Inc. 
("Mitchell  Hutchins"),  a  registered 
investment  adviser  under  the 
Investment  Advisen  Act  of  1940,  is  the 
investment  adviser  and  administrator 
for  the  Trust. 

2.  PaineWebber  tocorporated  ("PWI"), 
a  wholly-owned  subsidiary  of 
PaineWebber  Group.  Inc.,  a  broker- 
dealer  registered  imder  the  Seciuities 
Exchange  Act  of  1934  and  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc.,  acts  as  principal 
imderwriter  for  the  Contracts. 

3.  The  BP  seeks  total  return  while 
preserving  capital  by  investing  in  equity 
securities  and  by  investing  no  less  than 
25%  of  its  assets  in  fixed  income 
securities.  The  BP  pays  its  investment 
adviser  an  annual  fee  of  .75%  of  average 
daily  net  assets.  The  total  assets  of  the 


'  The  Trust  was  established  in  November  1988  to 
function  as  the  underlying  investment  medium  for 
the  separate  account  of  an  otherwise  unaffiliated 
iiuurance  company  and  subsequently  of  a  separate 
account  of  an  affiliate  of  that  insurance  company. 
Those  two  separate  accounts,  together  with  the 
Account,  are  the  only  separate  accounts  invested  In 
the  Trust.  The  unaffiliated  insurance  company 
separate  accounts  hold  shares  in  all  the  Portfolios 
of  the  Trust  except  the  BP,  Fixed  Income  and 
Aggressive  Growth  Portfolios. 


BP  as  of  December  31, 1994,  were 
approximately  $12  million.  The  AAP 
seeks  to  provide  a  high  total  return  with 
low  volatility  by  allocating  investments 
among  equity  securities,  long-  and  mid- 
term debt  securities  and  money  market 
instnunents.  The  AAP  pays  its 
investment  adviser  an  annual  fee  of 
.75%  of  average  daily  net  assets  as 
omipensation  for  its  services.  The  total 
assets  of  the  AAP  as  of  December  31 , 
1994.  were  approximately  $23.3  million. 

4.  On  July  20, 1995,  the  Board  of 
Trustees  of  the  Trust  ("Board") 
approved  both  changing  the  name  and 
the  investment  policies  of  the  AAP.  The 
changes  will  cause  the  AAP  to  operate 
more  as  a  balanced  fund  in  that  it  would 
invest  in  a  combination  of  equity 
securities,  investment  grade  debt 
obligations  and  money  market 
instnunents.  The  AAP  name  will  be 
changed  to  the  "Balanced  Portfolio." 

5.  Also  on  July  20, 1995,  the  Board 
determined  that  it  was  in  the  best 
interest  of  the  shareholders  of  the  BP  to 
terminate  the  sale  of  shares  of  that 
Portfolio,  effective  July  21, 1995.  The 
Board  based  its  decision  on  (a)  the 
minimal  assets  of  BP  after  almost  three 
years  of  operations;  (b) 
disproportionately  high  expenses;  (c) 
the  investment  adviser's  indication  that 
the  small  size  of  the  Portfolio,  partially 
the  resuh  of  the  Portfolio  being  offered 
to  only  one  separate  accoimt.  makes  it 
difficult  to  msJce  appropriate  investment 
decisions  and  comply  with  the 
divereification  requirements  applicable 
to  variable  insurance  products  under 
section  817(h)  of  the  bitemal  Revenue 
Code  ("Code");  and  (d)  PaineWebber 
Life's  assertion  that  because  the 
investment  objectives  and  policies  of 
the  BP  and  the  AAP,  as  recently 
changed  by  the  Board,  are  substantially 
similar,  the  two  Portfolios  basically 
compete  for  the  same  investment  goals 
of  Contract  purchasera.  PaineWeb^r 
Life  was  notified  of  the  Board's 
determination  and  discontinued 
accepting  premium  payments  in  the 
Balanced  Division. 

6.  PaineWebber  Life  proposes  that 
shares  of  the  AAP  be  substituted  for  the 
shares  of  the  BP  now  held  by  the 
Account's  Balanced  Division.  The 
substitution  would  be  ei^scted  at  net 
asset  value  so  that  the  dollar  value  of 
the  amount  invested  in  shares  of  the  BP 
would  be  the  same  as  the  amount 
invested  in  shares  of  the  AAP  after  the 
substitution.  Contract  owners  will  be 
able  to  direct  their  mterests  in  the  BP 
among  the  remaining  eight  PortfoUos  of 
the  Trust  ("Remaining  Portfolios")  if 
they  do  not  want  to  move  their  interests 
to  the  AAP. 


7.  On  the  date  of  the  substitution,  the 
per  share  values  of  each  of  the  Portfolios 
will  be  determined  in  the  normal  course 
of  business.  The  shares  underlying  the 
contract  values  in  the  BP  will  be 
redeemed  by  PaineWebber  Life  and  the 
net  asset  values  applied  to  purchase 
shares  of  the  AAP  at  net  asset  value.  The 
investment  securities  held  by  the  BP 
will  be  disposed  of  and  any  expense 
incurred  in  disposing  of  the  investment 
securities  and  effecting  substitution  will 
be  shared  by  PaineW^ber  Life  and 
Mitchell  Hutchins.  There  will  be  no 
change  in  the  amount  of  the  Contract 
owner's  cash  value  as  a  result  of  the 
substitution. 

8.  The  Contracts  reserve  to 
PaineWebber  Life  the  right  to  replace 
the  shares  of  the  Trust  held  by  the 
Separate  Account  with  shares  of  another 
series  or  another  registered  investment 
company,  subject  to  Commission 
approval.  Contract  ownera  were  notified 
that  shares  of  the  BP  were  no  longer 
available  as  an  investment  option  for 
purchase  or  transfer  under  the  Contracts 
and  that  PaineWebber  Life  intended  to 
file  this  appUcation  with  the  SEC 
seeking  an  Order  permitting  it  to 
effectuate  the  proposed  sulwtitution. 
Contract  ownera  with  allocation 
instructions  on  file  with  PaineWebber 

,  Life  that  currently  direct  net  premiums 
:to  the  BP  have  beien  notified  of  the 
discontinuance  of  the  BPas  an 
investment  option. 

9.  Upon  receipt  of  SEC  approval  of  the 
proposed  substitution,  Contract  ownen 
with  Contract  values  in  the  BP  will  be 
provided  a  form  with  which  they  can 
elect  to  transfer  their  Contract  values  to 
one  or  more  of  the  Remaining  Portfolios. 
Contract  ownere  will  be  advised  that  the 
AAP  has  an  investment  objective  most 
similar  to  the  BP  in  which  the  Contract 
owner  has  values  invested.  If  no 
instructions  are  received  within  30  days 
after  notice  of  the  request  to  elect, 
Contract  values  in  the  BP  will  be 
transferred  automatically  to  the  AAP. 

10.  The  Contracts  provide  Contract 
ownere  the  right  to  transfer  part  or  all 
of  the  Contract  value  from  one 
allocation  option  to  one  or  more  of  the 
remainii^  options.  The  Contracts  also 
provide  that  each  transfor  in  excess  of 
12  in  a  calendar  year  is  subject  to  a  $10 
charge,  which  has  been  waived  by 
PaineWebber  Life  until  further  notice. 
The  substitution  of  the  shares  of  one  or 
more  of  the  Remaining  PortfoUos  fat 
shares  of  the  BP  wiU  not  be  considered 
a  "transfer"  for  the  purpose  of  the  above 
limitation.  Contract  ownere  will  not  be 
subject  to  any  charges  or  costs  for  the 
substitution. 


AppUcants'  Legal  Analysis 

1.  Section  26(b)  of  the  1940  Act 
prohibits  the  depositor  or  trustee  of  a 
.registered  unit  investment  trust  holding 
the  security  of  a  single  issuer  from 
substituting  another  security  for  such 
security  unless  the  Commission  has 
approved  the  substitution.  Sectioh  26(b) 
provides  that  the  Commission  wilt 
approve  a  substitution  if  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  poUcy 
and  provisions  of  the  1940  Act. 

2.  Contract  ownere  will  not  be  subject 
to  any  additional  fises  or  charges  as  a 
result  of  the  substitution.  The 
substitution  wiU  not  affect  any  benefits, 
rights  or  Contract  values  under  the 
Contracts  nor  will  it  affect  the  purchase 
payment  dates  under  the  Contracts  used 
in  determining  the  early  withdrawal 
charge.  Contract  owners  wiU  be  given 
notice  of  the  substitution  and  an 
opportunity  to  allocate  existing  Contract 
values  among  the  eight  Remaining 
PortfoUos  as  they  wish. 

3.  Since  the  Accoimt  can  no  longer 
purchase  shares  of  the  BP,  with  normal 
redemptions  the  BP  is  expected  to 
shrink  rapidly.  AppUcants  state  that 
because  of  the  relatively  minor  amount 
of  total  net  assets  in  the  BP,  the  feet  that 
only  one  separate  account  had  been 
investing  in  the  BP  when  the  sale  of 
shares  was  terminated,  and  the  resulting 
expense  level  and  investment 
limitations.  PaineWebber  Life  beUeves 
investment  in  the  BP  is  no  longer 
appropriate.  AppUcants  contend  that 
combining  the  assets  of  the  BP  and 
AAP,  and  the  investment  in  the 
PortfoUo  by  three  separate  accounts, 
should  enhance  its  asset  growth 
abiUties. 

4.  AppUcants  state  that  the 
diminishing  amount  of  assets  in  the  BP 
makes  it  difficult  for  the  investment 
adviser  to  make  appropriate  investments 
for  the  PortfoUo  that  will  meet  the 
Code's  requirement  for  divereification. 
Failure  to  meet  the  divereification 
requirement  could  result  in  the  entire 
Contract  bdng  currently  taxable,  not 
just  that  portion  of  the  Contract  that  is 
invested  in  the  non-complying  PortfoUo. 
Applicants  state  that  it  was  determined 
that  it  was  more  important  to  the 
interests  and  the  benefit  of  Contract 
ownere  to  preserve  the  tax  status 
enjoyed  by  Contract  ownere  than  to 
maintain  the  Portfolio  which  is  no 
longer  available  for  additional  purchase. 
AppUcants  also  contend  that  the 
minimal  amount  of  total  net  assets 
available  for  investment  and  the 
termination  of  the  sale  of  shares 
diminishes  investment  opportunities 
and  handicaps  Mitchell  Hutchins  in  its 


62906  Federal  Regfater  /  Vol.  60.  No.  235  /  Thursday,  December  7.  1995  /  Notices 


ability  to  invest  in  p<iteiitially 
advantageous  securities. 

5.  Applicants  state  that  expenses 
incuired  by  tbe  BP  have  remained 
relatively  high,  and  t  large  portion  of 
the  Wi  expenses  is  fixed.  Applicants 
represent  that  the  lack  of  substantial 
assets  in  the  BP  results  in  high  operating 
expenses  that  are  borae  by  the  Ccmtract 
owners.  The  BP's  1994  actual  expenses 
of  1.56%  of  average  total  net  assets  were 
higher  than  expense*  of  1.03%  of 
average  total  net  assets  for  the  AAP. 
Applicants  contend  that  in  comparing 
the  expenses  of  the  9P  and  AAP,  the 
asset  base  of  the  BP  »nd  the  increasing 
asset  base  of  the  AAf  is  a  relevant 
consideration.  Applicants  assert  that  the 
increase  in  total  assets  of  the  AAP 
resulting  from  the  substitution  should 
result  in  a  lessening  of  its  overall 
expenses. 

A.  Applicants  state  that  the  AAP  offers 
Contract  owners  investments 
compatible  with  the  objectives  (rf 
Contract  owners  investing  in  the  BP. 
Applicants  state  thaf  management  of 
PaineWebber  Life,  ia  consultation  %vith 
Mitchell  Hutchins,  Audied  the 
investment  obfectivts,  poUcies  and 
restrictions  of  each  ef  the  Remaining 
PortfoUos  to  form  an  opinion  as  to 
which  of  the  Remaiaing  Portfolios 
appeared  most  closely  identified  witfi 
the  investment  intent  of  a  Contract 
owner  invested  in  tl^e  BP.  It  was 
concluded  that  a  Cohtract  owner  who 
had  Onitract  values|invested  in  the  BP 
was  primarily  interred  in  a  Portfolios 
with  an  obiective  of  la  stable  return 
while  preserving  capital.  The 
investment  objective  of  the  AAP  is  to 
seek  a  high  total  retem  with  low 
volatility,  and  the  recent  revision  of  the 
investment  policies  of  the  BP  led  to  the 
conclusion  that  the  AAP  most  closely 
suits  the  investment  intent  of  the 
Contract  owner  who  now  has  Contract 
values  invested  in  t)ie  BP. 

Applicants'  Concluiion 

For  the  reesons  discussed  above, 
applicants  submit  tlat  the  proposed 
substituticm  of  shares  of  the  AAP  for 
shares  of  the  BP  is  omsistent  with  the 
protection  of  investors  and  the  purposes 
feirly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commissioq,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  &  McFarlaad, 
Deputy  Secretary. 
[PR  Doc  95-29831  Filed  12-6-95;  8:45  am] 
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Stagaooach  Funda,  inc.,  at  aL;  Notica 
of  Application 

December  1.1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC") 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANTS:  Stagecoach  Funds,  Inc. 
("Stagecoach  Funds"),  Stagecoach  Inc., 
Stagecoach  Trust,  Overland  Express 
Funds,  toe.  ("Overland").  Ufe  & 
Annuity  Trust  ("Annuity  Trust"), 
Master  bivestment  Portfolio  ("MIP"), 
Master  hivestment  Trust  ("MTT"), 
Managed  Series  Investment  Trust 
("MSrr')  (collectively,  the 
"Companies").  Wells  Fargo  Bank.  Nj\. 
("Wells  Fargo"),  and  The  Nikko 
Building  Co..  Ltd.  ("Nikko  Building"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  secUon  15(f)(1)(A). 
SUMMARY  OF  APPUCATION:  Applicants 
request  an  exemption  from  section 
15(f)(1)(A)  to  permit  Wells  Fargo  and 
Nikko  Building  to  sell  their  interests  in 
Wells  Fargo  Nikko  Investment  Advisors 
("WFNIA"),  the  sub-adviser  to  certain  of 
the  series  ofiisred  by  the  Companies,  to 
Barclays  Bank  PLC  ("Barclays"). 
Without  the  requested  exemption,  the 
Companies  would  have  to  reconstitute 
their  boards  of  directors  to  meet  the  75 
percent  non-interested  director 
requirement  of  section  15(f)(1)(A)  in 
order  to  comply  with  the  safe  harbor 
provisions  of  section  15(f). 
FHJNQ  DATES:  The  application  was  filed 
on  October  4, 1995,  and  amended  on 
December  1,1995. 

HEARINQ  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  on 
December  22, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicants:  Companies.  Ill  Center 
Street,  Little  Rock,  Arkansas  72201; 
Wells  Fargo,  420  Montgomery  Street, 


San  Frmicisco,  CalifcHiua  94105;  Nikko 
Building,  3^1  Marunouchi,  3-Chrome, 
Chiyoda-Ku.  Tokyo  100,  Japan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Courtney  S.  Thornton,  Senior  Counsel, 
at  (202)  942-0583 ,  or  Robert  A. 
Robertson,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

AppUfUUts'  Representations 

1.  The  Companies  are  open-end 
management  investment  companies 
registered  under  the  Act,  each  of  which 
ciurrently  offers  several  series.*  Wells 
Fargo,  a  wholly-owned  subsidiary  of 
Wells  Fargo  &  Co.,  currently  serves  as 
investment  adviser  to  each  series  of  the 
Companies  (including  the  master 
portfolios  in  which  feeder  funds  invest, 
but  not  the  feeder  funds  themselves). 

2.  WFNIA  is  a  California  general 
partnership  owned  50  percent  by  Wells 
Fargo  Investment  Advisors  ("WF 
Advisors"),  a  wholly-owned  subsidiary 
of  Wells  Fargo,  and  50  percent  by  The 
Nikko  Building  U.S.A.,  Inc.,  a  wholly- 
owned  subsidiary  of  Nikko  Building. 
WFNIA  currently  serves  as  sub-adviser 
to  15  of  the  40  active  series  (the  "Sub- 
Advised  Series")  offered  by  the 
Companies.  As  of  June  30, 1995,  the 
Sub-Advised  Series  had  approximately 
$3  billion  in  assets  under  management, 
which  represented  less  than  27%  of  the 
aggregate  assets  imder  management  in 
all  active  series  of  the  Companies,  and 
approximately  1.6%  of  the 
approximately  $183  bilUon  in  assets 
that  WFNIA  had  imder  management. 

3.  On  June  21, 1995,  Wells  Fargo, 
Nikko  Building,  and  certain  of  their 
affiliates  entered  into  a  purchase  and 
assumption  agreement  (the 
"Agreement")  with  Barclays  to  sell  their 
interests  in  WFNIA  for  an  aggregate 
price  of  approximately  $443  million, 
subject  to  various  adjustments  at  the 
time  of  closing  (the  "Transaction").  As 
part  of  the  purchase  price,  the 
Agreement  also  provides  for  Barclays  to 
make  monthly  payments  to  Wells  Fargo 
and  its  affiliated  sellers  of  .15  percent  of 
the  aggregate  value  of  the  interests  held 
by  retail  shareholders  of  Stagecoach 
Trust  in  the  LifiaPath  Master  Portfolios 


'  Certain  series  of  Stagecoach  Inc.,  Stagecoach 
Trust  and  Overland  are  feeder  funds  in  a  master/ 
feeder  structure  and  currently  invest  substantially 
all  of  their  assets  In  corresponding  master  portfoUos 
ofMIP,  MITorMSrr. 
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of  MIP  ("Instalhnent  Payments"), 
subject  to  certain  continuity  conditions. 

4.  Barclays  has  indicated  an  intention 
to  reorganize  WFNIA  into  WF  Advisors 
(which  also  is  being  sold  to  Barclays), 
which  then  would  be  re-named  BZW 
Global  Investors.  Alternatively,  Barclays 
may  maintain  WFNIA  as  a  separate 
suMidiary  or  combine  it  with  the 
quantitative  group  of  BZW  Asset 
Management  ("BZWAM").  the 
international  management  arm  of 
Barclays.  Upon  completion  of  the 
Transaction.  BZWAM  and  WFMA  (or 
its  successor)  will  have,  on  a  combined 
basis,  approximately  $269  billion  of 
assets  under  management,  of  which 
approximately  $3  billion,  or 
approximately  1.1%,  will  represent 
assets  of  the  Sub-Advised  Series. 
Applicants  state  that  WFNIA  or  its 
successor  will  continue  to  operate  with 
WFNIA's  current  management, 
investment  profsssionals,  and  resources 
essentially  intact,  and  that  WFNIA  or  its 
successor  will  continue  to  provide 
investment  advisory  services  at  least 
comparable  to  those  ciirrently  provided 
by  WFNIA  to  the  Sub-Advised  Series. 

5.  The  Transaction  will  result  in  a 
"change  in  control"  of  WFNIA  under 
the  Act.  As  required  by  section  15(a)(4) 
of  the  Act,  the  current  sub-advisory 
agreements  will  terminate  upon  their 
assignment.  Applicants  anticipate  that, 
except  as  described  below,  WFNIA  or  its 
successor  will,  subject  to  the  receipt  of 
all  necessary  board  and  shareholder 
approvals  and  the  complete  satisfaction 
of  other  conditions  to  the  closing  of  the 
Transaction,  continue  to  act  as  sub- 
adviser  to  the  Sub-Advised  Series 
pursuant  to  new  sub-advisory 
agreements  (the  "Proposed  Sub- 
Advisory  Agreements").  The  Proposed 
Sub-Advisory  Agreements  will  be 
identical  in  all  material  respects, 
including  the  respective  fee  levels,  to 
the  current  sub-advisory  agreements. 

6.  Applicants  contemplate  that 
WFNIA  or  its  successor  will,  upon 
consummation  of  the  Transaction,  enter 
into  advisory  agreements  (the  "Proposed 
Advisory  Agreements")  with  respect  to 
nine  of  the  fifteen  Sub-Advised  Series, 
pursuant  to  which  WFNIA  or  its 
successor  will  become  the  primary 
investment  adviser  to  such  series.  Wells 
Fargo  has  agreed  to  resign  as  primary 
adviser  to  these  series  primarily  in 
recognition  of  an  expectation  that, 
following  consummation  of  the 
Transaction,  these  series  will  be 
marketed  largely  through  sales  channels 
associated  with  Barclays.  The  Proposed 
Advisory  Agreements  will  be  identical 
in  all  material  respects,  including  the 
fee  levels,  to  the  current  advisory 
agreements  with  Wells  Fargo.  The 


Proposed  Advisory  Agreements  and  the 
Proposed  Sub-Advisory  Agreements  are 
referred  to  as  the  "ProposMi 
Agreements."  In  accoidance  with  the 
requirements  of  section  15(c)  of  the  Act, 
each  Company's  board  of  directors, 
including  the  directors  who  are  not 
interested  persons  of  the  Companies, 
considered  and  unanimously  approved 
the  Proposed  Agreements  at  a  special 
meeting  held  on  October  10, 1995,  after 
careful  consideration  of  all  material 
elements  of  the  Transaction,  including 
the  Installment  Payment  agreement.^ 
Proxy  materials  have  been  mailed  to 
shareholders,  and  shareholder  meetings 
will  be  convened  in  early  December. 
The  closing  of  the  Transaction  is 
currently  scheduled  for  December  27, 
1995,  but  is  subject  to  a  variety  of 
conditions,  including  the  receipt  of 
various  regulatory  approvals. 

Applicants'  Legal  Analysis 

1.  Section  15(f)  of  the  Act  is  a  safis 
harbor  that  permits  an  investment 
adviser  to  a  registered  investment 
company  (or  an  affiliated  person  of  the 
investment  adviser)  to  realize  a  profit 
upon  the  sale  of  its  business  if  certain 
conditions  are  met.  One  of  these 
conditions  is  set  forth  in  section 
15(f)(1)(A).  This  condition  provides 
that,  for  a  period  of  three  years  after 
such  a  sale,  at  least  75  percent  of  the 
board  of  an  investment  company  may 
not  be  "interested  persons"  with  respect 
to  either  the  predecessor  or  successor 
adviser  of  the  investment  company. 
Section  2(a)(19)(B)(v)  defines  an 
interested  person  of  an  investment 
adviser  to  include  any  broker  or  dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  or  any  affiliated 
person  of  such  broker  or  dealer.  In 
addition,  section  2(a)(19)(B)(iii)  defines 
an  interested  person  of  an  investment 
adviser  to  include  anyone  who  has  any 
interest  in  any  security  issued  by  the 
investment  adviser  or  by  a  controlling 
person  thereof. 

2.  The  board  of  directors  of  each 
Company  is  comprised  of  the  same 
seven  individuals.  Four  of  the  seven 
directors  of  each  Company  may  be 
considered  interested  persons  of  either 
the  predecessor  or  successor  adviser  of 
the  Company.  Two  of  these  directors  are 
officers  of  a  registered  broker-dealer, 


and  another  is  a  limited  partner  of  a 
government  securities  dealer.  As  such, 
tiiese  three  directors  are  affiUated 
persons  of  a  broker  or  dealer  (the 
"Broker- Affiliated  Directors"),  and 
interested  persons  of  both  the 
predecessor  and  successor  advisers  of 
the  Com{>anies.3  Another  director  is  a 
shareholder  of  Wells  Fargo  &  Co.,  the 
parent  of  Wells  Fargo,  and  therefore  is 
an  interested  person  of  the  predecessor 
adviser  of  the  Companies.  'The  three 
remaining  directors  are  not  interested 
persons  of  either  the  Companies  or  the 
predecessor  or  successor  adviser. 
Because  four  of  the  seven  directors  of 
the  Companies  are  interested  persons  of 
the  predecessor  and  successor  advisers, 
absent  an  exemption,  applicants  would 
be  unable  to  comply  with  the 
requirements  of  section  15(f)(1)(A). 

3.  Section  6(c)  of  the  Act  permits  the 
SEC  to  exempt  any  person  or  transaction 
from  any  provision  of  the  Act,  or  any 
rule  or  regulation  thereunder,  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

4.  Applicants  believe  that  the 
requested  exemption  is  necessary  or 
appropriate  in  the  public  interest. 
Applicants  submit  that  section 
15(f)(1)(A)  was  designed  primarily  to 
address  the  types  of  biases  and  conflicts 
of  interest  that  might  exist  where  a 
fund's  board  of  directors  is  influenced 
by  a  substantial  number  of  interested 
directors  to  approve  a  transaction 
because  the  interested  directors  have  an 
economic  interest  in  the  adviser  or 
another  party  to  the  transaction,  and  the 
adviser  has  a  material  economic 
motivation  to  influence  the  interested 
directors.  Applicants  ai<gue  that  no  such 
circumstances  exist  with  respect  to  the 
Broker-Affiliated  Directors  and  the 
Transaction.  Although  the  Broker- 
Affiliated  Directors  are  technically 
interested  persons  of  Wells  Fargo  and 
WFNIA  or  its  successor  (the 
"Advisers"),  these  directors  and  the 
broker-dealers  with  which  they  are 
affiliated  are  not  affiliated  persons  of  the 
Advisers  within  the  meaning  of  section 
2(a)(3)  of  the  Act,  nor  are  they 


'Presentations  relating  to  the  Transaction  were 
made  to  the  board  of  directors  at  three  separate 
board  meetings.  All  of  the  non-interested  directors 
attended  and  actively  participated  in  all  of  these 
meetings,  as  did  counsel  for  the  non-interested 
directors  and  counsel  to  the  Companies.  Extensive 
written  materials  were  provided  to  the  directors  in 
advance  of  the  October  10  in-person  meetings  at 
which  the  new  advisory  arrangements  were 
approved,  and  extensive  deliberations  occurred  at 
these  meetings. 


'The  exemption  provided  by  rule  2al9-l  is  not 
available  with  respect  to  tbe  two  directors  who  are 
officers  of  a  broker-dealer  because  the  broker-dealer 
serves  as  placement  agent  or  distributor  to  tbe 
Companies  (the  "Distributor").  The  exemption 
provided  by  rule  2al9-l  is  not  available  with 
respect  to  the  director  who  is  a  limited  partner  of 
a  government  securities  dealer  because  the  dealer 
engages  in  government  securities  transactions  with 
the  broker-dealer,  as  well  as  with  Wells  Fargo  and 
Barclays,  all  of  which  fall  within  the  definition  of 
"complex"  in  the  rule.  Accordingly,  this  director 
does  not  meet  the  condition  speciHed  in  the  rule. 
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controlled  by  (v  u^der  common  control 
with  the  Advisers^  Moreover,  none  of 
these  directors  is  4n  officer,  director, 
partner,  co-partner,  or  employee  of  any 
Adviser,  and  the  btroker-dealws  do  not 
share  any  commo^  directors,  officers,  or 
employees  with  tl^  Advisers. 
Applicants  also  stke  that  the  Distributor 
is  retained  directly  by  the  Companies. 
Accordingly,  the  Companies'  retention 
of  the  Distributor  |s  not  dependent  on 
the  identity  of,  or  transactions 
involving,  the  Adviser.  The  Distributor's 
compensation  for  (ts  services  is  based 
on  asset  levels  and/or  the  receipt  of 
sales  loads,  and  it  therefore  has  a  direct 
economic  interest  pi  having  the  Sub- 
Advised  Series  prosper  and  grow.  In 
this  respect,  the  Dlstiibutor's  interests 
are  consistent  witl^  the  interests  of  the 
shareholders  of  th^  Sub- Advised  Series. 

5.  Applicants  b^eve  that  the 
requettod  exemption  is  consistent  with 
the  protection  of  investors.  WFNIA  or 
its  successor  will  Continue  to  offer 
services  at  least  comparable  to  those 
currently  performed  by  WFNIA,  and 
will  be  supported  by  the  resoiuces  of 
one  of  the  largest  ^temational  financial 
services  corporatiens.  WFNIA  or  its 
successor  will  conjtinue  operations  with 
WFNIA's  ciurent  management, 
investment  profssf ionals,  and  resources 
remaining  essentiilly  intact.  The 
services  that  WFT^  or  its  successor 
will  perform  imder  the  Proposed  Sub- 
Advisory  Agreements  will  be  identical 
in  all  material  resfects  to  the  services 
currently  performed  by  WFNIA,  and  the 
fee  levels  for  such  services  will  remain 
the  same.  Finally,  applicants  state  that 
each  series  will  cootinue  to  be  subject 
to  all  other  provisions  of  the  Act 
designed  to  proteQt  the  interests  of 
investors,  including  section  15(f)(l)(6), 
and  all  four  interested  directors  will 
continue  to  be  treated  as  interested 
p)er8ons  of  the  Coippanies  and  the 
Advisers  for  all  purposes  other  than 
section  lS(f)(l)(AX 

6.  Applicants  also  believe  that  the 
requested  exemption  is  consistent  with 
the  purposes  fairli  intended  by  the 
policies  and  provisions  of  the  Act. 
Applicants  submii  that  the  legislative 
history  of  secticm  15(f)  indicates  that 
Congress  intended  the  SEC  to  deal 
flexibly  with  situations  where  the 
imposition  of  the  75  percent 
requirement  might  pose  an  unnecessary 
obetacle  or  burden  on  a  hmd. 
Applicants  argue  that  the  SEC  should 
exercise  this  flexibility  in  situations 
such  as  the  proposed  Transaction. 
Further,  applican|s  state  that  section 
15(f)  was  intended  to  ensure  that,  where 
there  is  a  change  ^  control  of  an 
investment  advis^,  the  interests  of 
investment  company  shareholders  wiU 


be  protected  and  they  will  not  be  subject 
to  any  imfiair  burden  as  a  result  of  such 
transaction.  Applicants  argue  that  the 
proposed  Transaction  is  structured  to 
protect  the  interests  of  the  shar^olders 
of  each  Sub- Advised  Series  and  that 
shareholders  will  benefit  fit>m  the 
requested  exemption. 

Applicants'  Condition 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

If  within  three  years  of  the  completion  of 
the  Transaction,  it  becomes  necessary  to 
replace  any  director,  that  director  will  be 
replaced  by  a  director  who  is  not  an 
interested  person  of  Wells  Fargo  Bank, 
WFNIA,  or  its  successor  within  the  meaning 
of  section  2(8)(19)(B]  of  the  Act,  unless  at 
least  75%  of  the  directors  at  that  time  are  not 
interested  persons  of  Wells  Fargo  Bank, 
WFNIA,  or  its  successor. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Maisarat  H.  McFarbmd, 
Deputy  Secretary. 

IFR  Doc.  95-29916  Filed  12-4-45;  3:57  pm]  . 
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Order  Approving  Proposed 
Amendment  to  the  Options  Price 
Reporting  Authority's  National  Market 
System  Plan  for  the  Purpose  of 
Updating  the  Current  Fee  Structure 
and  Eliminating  the  Use  of  Separate 
News  Service  Agreements 

November  30, 1995. 

On  April  25, 1995,  the  Options  Price 
Reporting  Authority  ("OPRA")  ^  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Rule  llAa3-2  '  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  ^  a  proposed 
amendment  to  its  National  Market 
System  Plan  ("OPRA  Plan")  for  the 
purpose  of  updating  the  current  fee 
structure  and  eliminating  the  use  of 
separate  news  service  agreements. 
Notice  of  the  proposed  amendment  was 


1 0PRA  is  a  National  Market  System  Plan 
approved  by  tlie  Omunission  pursuant  to  Section 
llA  of  the  Exchange  Act  and  Rule  llAa3-2 
thereunder.  Securities  Exchange  Act  Release  No. 
17638(Mar.  IB.  1961). 

The  Plan  provides  for  the  collection 
dissemination  of  last  sale  and  quotation  information 
options  that  are  traded  on  the  five  member 
exchanges.  The  five  exclianges  which  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exctsange 
("AMEX");  the  Chicago  Board  Options  Exchange 
("CBOE"):  the  New  York  Stock  Exchange  ("NYSE"); 
the  Pacific  Stock  Exchange  ("PSE");  and  the 
Philadelphia  Stock  Exchange  ("PHLX"). 

*17CFR240.1lAa3-2. 
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proyided  by  issuance  of  a  Commission 
release  *  and  by  pubUcation  in  the 
Federal  Register.'  The  Commission 
received  220  comment  letters.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
ammdment. 

I.  Description 

OPRA  proposes  to  establish  a  new 
redistribution  fee  of  $1800  per  month 
that  will  be  payable  by  every  vendor 
that  redistributes  options  market 
infcMmation  to  nay  person,  whether  on 
a  current  or  delayed  basis.  The 
redistribution  fee,  however,  will  not 
apply  to  a  vendor  whose  redistribution 
of  options  information  is  limited  solely 
to  "historical"  information.*  With  the 
introduction  of  the  redistribution  fiae, 
the  amendment  eliminates  the  vendor 
and  news  service  pass-through  fae, 
previously  $2800.'  Further,  OPRA 
proposes  to  reduce  the  direct  access 
change  from  $2800  to  $900  per  month." 

In  addition  to  restructiuing  its  faes, 
OPRA  proposes  to  eliminate  the 
separate  news  service  agreement. 
Instead,  OPRA  will  categorize  news 
services  as  vendor  and  will  seek  to  have 
news  services  sign  vendor  agreements. 
OPRA  also  is  proposing  to  make 
conforming  changes  to  the  OPRA  Plan. 

n.  Summary  of  Comments 

As  noted  above,  the  Commission 
received  220  comments  letters  regarding 
the  proposal.  Most  comments  were 
submitted  by  suers  of  delayed  data, 
primarily  small  investors  who  expressed 
concern  about  the  impact  the 
redistribution  fee  will  have  on  their 
owns  fees.  While  some  commenters  did 
not  object  to  existing  and  proposed 
OPRA  fee  for  real-time  data,  virtually  all 
commenters  opposed  the  proposed 
redistribution  fee  as  it  applies  to 
delayed  data.  The  commenters  claimed 
that  the  proposal  will  set  a  bad 
precedent  that  will  lead  other  markets 
also  to  charge  for  delayed  data. 

Many  commenters  expressed  a  belief 
that  all  market  information  should  be 


*  Securities  Exchange  Act  Release  No.  35804 
Oune  5, 1995). 

'  60  FR  3090S  Oune  12. 1995). 

*  Under  the  proposal,  information  becomes 
"historical"  upon  the  opening  of  trading  in  the  next 
succeeding  trading  session  of  that  same  market  For 
example,  reports  of  transactions  completed  in  a 
trading  session  on  Wednesday  become  historical 
reports  from  and  after  the  opening  of  trading  on  the 
following  Thursday. 

'  This  S2800  monthly  fee  currently  is  payable  by 
every  vendor  and  news  service  that  receives  options 
information  btim  another  vendor  on  a  current  basis. 

■Currently,  the  direct  access  charge  is  payable  by 
every  vendor,  subscriber  or  news  service  that  has 
been  authorized  by  OPRA  to  receive  options 
information  via  the  consolidated  high-speed  service 
from  OFRA's  Processor. 


aveilable  to  the  public  et  no  charge. 
Some  equated  maricet  data  to  a  fnm  of 
adveitiadng  for  which  markets  should 
not  charge  consumers.  These 
commenters  argues  that  the!  Commission 
should  ensure  the  availability  and 
acoessibiliw  of  market  infonnation;  that 
even  a  smaU  increase  in  fises  will  force 
them  to  give  up  access  to  delayed  data 
services:  and  that  reduced  access  to 
market  data  will  reduce  trading  activity 
by  seme  investors.  These  commetners 
argued,  thereftve.  that  the  proposal  will 
leduce  overall  market  liquidity. 

Some  commenters  dauned  that  the 
propasel  discriminates  against  he  small 
investor  because  real-time  data,  while 
fer  more  useful  than  delayed  data,  in 
their  view  is  not  affordable  to  the 
averege  investor.  They  argued  that  the 
efiiect  of  the  redistribution  fee  on 
vendors  of  delayed  data  will  be  to  price 
the  small  investor  our  of  the  information 
maricet  altogether. 

A  fiew  commoiters  challenged 
whether  the  exchanges  have  a 
proprietary  interest  in  quote  or 
transaction  data.  They  claimed  that 
OPRA  should  not  be  entitled  to  charge 
fat  information  that  OPRA  does  not 
own.  One  commenter  claimed  that 
while  the  manner  in  whidi  the 
infmmation  is  displayed  may  be 

Ctected  under  copyright  laws.  OPRA 
no  exclusive  right  to  the  infonnation 
itself.* 

OPRA  responded  to  these  comments 
in  a  letter  dated  August  1, 1995.  lo  hi  its 
letter,  OPRA  stated  that  the  Exchange 
Act  contemplates  the  recovery  of  a 
plortion  of  the  costs  of  operating  and 
maintaining  exchange  markets  through 
£air,  reasonable  and  nondiscriminatory 
fees  for  access  to  securities  market 
information,  and  that  the  proposal  is 
consistent  with  these  standards.  OPRA 
claimed  that  the  fair  allocation  of  costs 
among  all  persons  that  derive  a 
commercial  benefit  from  options  market 
information  will  help  level  the  playing 
field  for  all  users  of  market  data  by 
eliminating  an  unintended  subsidy  for 
redistributors  of  less  useful  delayed  data 
at  the  expense  of  more  useful  ciurent 
information.  OPRA  noted  that  the 
proposal  would  not  establish  fees  for 
end  users  of  market  data.  Instead,  the 
redistribution  fee  would  apply  to 
vendors.  OPRA  acknowledged, 
however,  that  vendors  of  securities 
market  information  most  often  pass 
their  costs  on  the  customers. 
Nevertheless,  in  OPRA's  views,  the 


proposal  would  more  feiiiy  allocate 
distoibution  fees  and  would  reduce  fees 
payable  by  some  venders.  OPRA  stated 
that  the  proposal  would  reduce  fees 
payable  by  vendors  that  receive  direct 
access  to  OPRA  data  from  $2800 
(current  direct  access  charge)  to  $2700 
per  month  (the  $900  direct  access 
change  plus  the  $1800  redistribution 
fee).  Furthw,  fises  payable  by  vendors 
whose  access  includes  indirect  access  to 
real-time  and  delayed  data  will  be 
reduced  frtnn  $2800  (the  current  pass- 
through  fee)  to  $1800  per  month 
(redistribution  fee).  Only  vendors  whose 
access  is  limited  to  indirect  access  to 
delayed  data  would  be  subject  to  higher 
fees  (an  increase  from  zero  to  $1800  per 
month). 

OPRA  argued  that  most,  if  not  all  end- 
users  will  benefit  from  the  proposed  fee 
changes,  assuming  vendors  of  real-time 
data  pass  on  their  savings  to  real-time 
and  delayed  data  subscribers.  OPRA 
claimed  that  even  customers  of  an 
indirect  access  vendor  whose  business 
is  exclusively  delayed  data  distribution 
should  not  see  any  significant  increase 
in  vendor  diarges.  For  example,  OPRA 
stated  that  is  such  a  vendor  has  1,000 
subscribers,  the  vendor  would  have  to 
increase  the  subscriber  charge  by  only 
$1.80  per  month  in  order  to  receiver  the 
entire  redistribution  fee.  In  addition, 
OPRA  claimed  that  the  proposal  would 
not  impose  any  fee  on  redistributors  or 
end-users  of  "historical"  information, 
fecilitating  the  affordability  and 
availability  of  market  data  for  long-term 
monitoring  and  analysis.  OPRA  also 
noted  that  it  provides  several  methods 
by  which  an  individual  investor  may 
access  real-time  data  at  a  low  cost.' > 

m.  Discussion 

Section  llA  of  the  Exchange  Act  sets 
forth  the  standards  under  which  the 
Commission  must  consider  whether  to 
approve  fees  proposed  by  exclusive 
securities  information  processors 
("SIPs"),  such  as  the  pending  OPRA 
proposal.  Among  other  things,  the 
proposal  must  assure  that  exchange 
members,  brokers,  dealers,  SIPs,  and 
investors  would  be  able  to  obtain 
information  with  respect  to  quotations 
for  and  transactions  in  securities 
pubUshed  or  distributed  by  any  self- 
regulatory  organization  or  SIP  on  terms 


that  are  not  unfair,  unreasonable,  or 
imreasonably  discriminatory.^' 

The  Commission  believes  that  the 
proposed  fae  changes  satisfy  the 
standards  set  forth  by  Congress  with 
regard  to  the  permissible  terms  for 
access  to  market  information  and, 
therefore,  beUeves  that  the  proposed 
fees  are  consistent  with  the  Exchange 
Act  In  this  case,  the  proposal  represents 
ajeduction  in  fees  for  several  vendors; 
the  delayed  data  fees  do  not  appear 
unbirly  to  restrict  access  to  market 
information;  and  the  reduction  in  fees 
for  access  to  current  information  will 
further  other  statutory  goals.  In 
addition,  historical  price  information, 
such  as  is  used  for  academic  and 
analytical  purposes,  will  continue  to  be 
available  exclusive  of  OPRA  fees.^^ 

In  1978,  the  Commission  stated  that 
three  sections  of  the  Exchange  Act 
directiy  relate  to  the  terms  upon  which 
securities  information  is  obtained:  (1) 
The  standards  set  forth  in  Section 
llA(b)(3)  governing  the  registration  of 
SIPSs;  (2)  the  standards  set  forth  in 
Section  llA(b)(5)  for  review  of 
prohibitions  or  limitations  on  access  to 
services  of  registered  SIPS;  and  (3)  the 
standards  set  forth  in  the  Commission's 
rule-making  authority  under  Section 
llA(c).*^  The  Commission  found  that 
these  sections  permit  a  registered  SIP  to 
im{>08e  terms  of  access  on  vendors, 
including  access  fees.^^  The 
Commission  also  noted  that  the  ability 
to  impose  such  terms  is  subject  to 
Commission  review  as  to  fairness  and 
reasonableness,  and  may  be  limited  by 
the  Commission's  adoption  of  a  rule 
specifically  prohibiting  the  terms  or  fees 
as  being  imfeir,  unreasonable  or 
imreasonably  discriminatory.'" 

The  Commission  tdso  has  addressed 
the  issue  of  whether,  pursuant  to  a  joint 
industry  plan,  charges  for  the 
retransmission,  on  a  current  and 
continuing  basis,  of  consolidated  market 
data  are  permissible.''^  The  Commission 


*  See  Letter  frtim  Carl  Hendrix.  to  Jonathan  G. 
Katz,  Secretary.  SEC  Qune  27, 1995). 

'"See  Letter  from  Michael  L  Mayer.  Schiff 
HanUn  k  Waits,  Attorney  for  OPRA,  to  David 
Oestrelcher,  Attorney  Division  of  Market 
Regulation.  SEC  (August  1, 19SS). 


i>  For  example,  OPRA  excludes  non-professional 
subscribes  from  its  real-time  data  subscriber  fees. 
Instead,  OPRA  charges  that  vendor  at  $2.00  per 
month  fise  for  each  non-professional  subscriber  tliat 
receives  real-time  data  from  the  vendor.  Further, 
OPRA  imposes  no  fees  on  end  users  of  telephone 
dial-up  swvices.  Vendors  of  such  services,  however, 
are  charged  a  port^Msed  foe. 


"  15  U.S.C  78k-l:  S.  Rep.  No  75.  94th  Cong.  1st 
Sees.  9-12  (1975)  ("Senate  Report"). 

"The  Commisaion  understands  the  concerns  of 
commenters,  including  the  potential  consequences 
of  fee  increases.  As  a  related  matter,  the 
Commission  believes  that  user  conunent  on 
proposed  OPRA  fees  could  be  even  more  effective 
if  sought  prior  to  filing  such  fees  with  the 
Commission.  The  Commission  encourages  OPRA  to 
solicit  comment  on  fee  proposals  before  filing  those 
proposals  for  Commission  review. 

^See  Securities  Exchange  Act  Release  No.  15372 
(November  29. 197S)  ("OPRA  Order"). 

"Id. 

"Id.  To  date,  the  Commission  has  not  exertused 
its  rulemaking  authority  under  Section  llA(c)  of 
the  Exchange  Ad  with  respect  to  the  fees  charged 
by  registered  SIPs. 

"See  Securities  Exchange  Act  Release  No.  17161 
(September  24. 1980)  (Order  approving  proposed 
amendment  to  the  Consolidated  Tape  Plan). 
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found  a  proposed  Cotitolidated  Tape 
Association  letnnsntfssion  fee 
consisteBt  with  the  Bxchange  Act.**^ 

In  addition,  the  ap|>ropriate  scope  of 
fees  was  addressed  i$  a  denial  of  access 
petition  fifed  by  bistjnet  against  the 
National  Association  of  Securities 
Dealers,  fac.  ("NASD")"  The  NASD 
attempted  to  impose  certain  vendor  and 
st^Mcriber  faes  oa  the  quotation 
information  (referred  to  as  the  N^onal 
Quotation  Data  Service)  sought  by 
Instinet.  In  its  review  of  the  denial  of 
access  petition,  the  Commission  noted 
that  in  a  situation  wkere  a  monopolistic 
supplier  of  market  information  is  in 
direct  competition  With  vendors  in 
providing  such  infonnaticm.  there  is  the 
potential  for  the  supplier  to  erect 
barriers  to  entry  by  <iai^g  higher  fees 
to  vendms  of  competing  information 
services. 20  The  Commission 
determined.  therefoSB,  that  because 
Instinet  sought  to  distribute  certain 
quotation  information  in  competition 
with  the  NASD,  an  Reclusive  processor 
of  that  information,  the  NASD's 
proposed  fees  were  required  to  be  cost- 
based  to  ensure  neutrality  and 
reason^leness  of  the  vendor  and 
subscriber  fees.'^ 

CPRA's  proposal  |iiall  encourage  the 
use  of  real-time  dat4  by  reducing  the 
OPRA  fees  charged  to  vendors  of  real- 
time data.  The  Commission  beheves  that 
investment  decisions  should  be  based 
on  the  most  accurate,  up-to-date 
information  available.  Thus,  this 
proposal  marks  a  stf  p  toward  making 
real-time  data  moreiaccessible  to  a 
greater  number  of  iqarket  information 
users.  Recent  technological  innovations 
have  further  enhanoed  the  feasibility  of 
providing  easy  access  to  real-time 
market  data  to  a  larger  segment  of  the 
investor  community.  The  Commission 
encourages  OPRA  tf  utilize  these  new 


<*M.  SaealM  17  CFR  a40.nAa3-l(d)  (relating to 
ratmumissioii  of  tniiMction  repoiK  or  Ia4t  sale 
dau);  17  CTR  240.llAa3-Ue)  (permitting  the 
imposition  of  rmsonable.  uniform  cfaargM  for  the 
dictribution  of  transaction  reports  or  last  sale  data). 

*•  Securities  Exchange  Act  release  No.  20874 
(April  17. 1984)  ("Instinct  case"). 

"»W.  at  40-41. 

"  Id.  Although  the  fee  restructuring  proposal  is 
not  coat-baaed  in  the  senae  described  in  the  Instinet 
case,  the  purpose  of  the  restructured  fee  schedule 
is  fundamentally  difisrett.  OPRA's  proposal  is 
deaigned  to  ivallocate  cats  fairly  and  equitably 
among  all  persons  that  dbrive  a  commercial  benefit 
from  the  information  ob^ined  from  exchange 
markets.  Because  ORPA  is  not  in  direct  competition 
with  the  vendors  that  w41  be  subject  to  the 
redistribution  fee,  the  aqalysis  applied  in  the 
Instinet  case  ia  not  strictly  applicable.  Although 
OPRA's  posture  with  respect  to  the  vendors  that 
will  be  affected  by  the  redistribution  fee  is  different 
than  the  relationship  between  the  NASD  and 
Instinet.  the  Conunissios  continues  to  have  the  duty 
to  ensure  that  OPRA's  i^  satisfy  applicable 
standards. 


technologies  to  encourage  additional 
steps  to  prcHnote  the  use  of  real-time 
information  on  a  fair,  reasonable  and 
non-discriminatory  basis. 

The  Commission  recognizes  that  not 
all  subscribers  can  afford  regular  real- 
time service  and,  as  noted  by  some 
commenters,  not  all  subscribers  believe 
their  use  of  market  data  justifies  the  cost 
of  such  service  (even  assuming  that  real- 
time vendors  pass  on  their  sayings  to 
their  subscribers).  As  to  these 
subscribers,  there  is  a  continued  need 
for  access  to  affordable  delayed  data. 
One  adverse  consequence  of  the  fee 
restructuring  will  be  to  increase  the 
costs  to  vendors  of  delayed  data  which, 
in  turn,  may  result  in  a  modest  increase 
in  the  cost  of  delayed  data  to 
subscribers.  The  Commission  has  long 
been  committed  to  protecting  the 
public's  right  of  access  to  market 
information  and  believes  that  any 
modest  increase  in  costs  to  subscribers 
of  delayed  data  under  OPRA's  proposed 
fee  res^cturing  will  not  act  as  a  barrier 
to  fair  and  reasonable  access  to 
information  for  those  subscribers. 
Competition  among  technology  and 
information  providera  continues  to 
thrive.  Over  the  past  few  years, 
individual  inventors  have  enjoyed 
unprecedented  access  to  market  data 
through  varied  media,  including  CNN, 
CNBC,  satellite  services,  on-line 
computer  services,  the  World  Wide 
Web,  and  the  Internet.  The  Commission 
believes  that  those  innovations  will 
continue  to  facilitate  the  fair  and 
reasonable  distribution  of  delayed  data 
even  though  redistributors  of  delayed 
options  data  will  be  required  to  pay  a 
redistribution  fee. 

It  is  therefore  ordered,  purauant  to 
Section  llA(a)(3)(B)  of  the  Act,"  that 
the  amendment  (S7-«-90)  to  the  OPRA 
Plan  be.  and  hereby  is.  approved. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^^ 
jmatluii  G.  Katx, 
Secretary. 
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"  15  U.S.C  78k-l(a)(3KB). 
"17  CFR  240.30-3(aK29). 


8«lf-Aagulatory  Organizations; 
PtiiladalpMa  Stock  Exchange.  Inc^ 
Order  Approving  ProposadRula  :  . 
Change  Relating  to  Japaneee  Yerf 
Quote  Spread  Parametere 

November  30, 1995. 

L  Introduction 

On  August  22, 1995,  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phbc"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act ")  1  and  Rule  l9b-» 
thereunder, 2  a  proposal  to  widen  the 
quote  spread  parameters  appUcable  to 
Japanese  yen  options.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  September  21, 
1995.'  No  comments  were  received  on 
the  proposed  rule  change.  This  order 
approves  the  proposal. 

n.  Description  of  the  Proposal 

The  Phbc  seeks  to  widen  the  quotation 
spread  parameten  (bid/ask  differentials) 
applicwle  to  Japanese  yen  options  in 
lignt  of  the  increased  volatility  and 
value  of  the  underlying  currency,  the 
Japanese  yen.*  The  Exchange  proposes 
to  clumge  the  parametere  in  Rule 
1014(c)(ii)  and  Floor  Procedure  Advice 
("Advice")  F-6.  Option  Quote 
Parametere,  from  $.000004.  $.000006. 
and  $.000008  to  $.000006.  $.000009. 
and  $.000012.  Under  the  proposal,  the 
new  quote  spread  parametere  wall  be 
reflected  in  Rule  1014  as  follows:  no 
more  than  $.000006  between  the  bid 
and  the  offer  for  each  option  contract  for 
which  the  bid  is  $.000040  or  less;  no 
more  than  $.000009  where  the  bid  is 
more  than  $.000040  but  does  not  exceed 
$.000160;  and  no  more  than  $.000012 
where  the  bid  is  more  than  $.000160. 

In  its  proposal,  the  Phlx^notes  that  as 
the  yen  spot  value  has  risen,  the  spreads 
between  the  bid  and  the  offer  in  the  spot 
price  also  have  risen.  For  example,  a 
spot  market  of  101.50  (bid)-.60  (ask)  yen 
in  January  1995  represented  $.009852- 
.009842  in  American  terms,  which  is  ten 
"ticks"  wide.  Comparatively,  a  spot 
market  of  85.10-.20  yen  in  May  1995 
represented  $.011751-.011737,  which  is 
14  ticks  wide.  Similarly,  the  Exchange 
states  that  the  spreads  in  Japanese  yen 


'  15  U.S.C  78s(b)(l)  (1988). 

» 17  CFR  240.19b-4  (1994). 

>  See  Securities  Exchange  Act  Release  No.  36239 
(September  IS.  1995).  60  FR  49032. 

*  Option  quote  parameters  govern  the  width  of 
market  quotations,  establishing  the  maximum 
widths  between  the  bid  and  the  offer  for  an  option 
contract. 


futures  and  forward  contracts  also  have 
widened. 

m.  Diacmekm 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUgable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5) '  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts.  and.  in  general, 
protect  investora  and  the  public  interest 
by  providing  a  more  efficient  and 
competitive  market  for  foreign  currency 
options. 

The  Commission  believes  that  the 
recent  significant  rise  in  the  value  of  the 
yen  in  relation  to  the  U.S.  dollar 
justifies  amending  the  present 
applicabfe  quote  spread  parametere.  As 
the  Japanese  yen  ^Kit  value  (in  relation 
to  the  U.S.  dollar)  has  increased,  the 
U.S.  dollar  value  of  each  yen  option 
contract  likewise  has  increased. 
However,  the  quote  spread  parametere 
have  not  previously  been  adjusted  to 
account  for  this  movement.  Setting 
Japanese  yen  option  quote  spread 
parametere  as  proposed  by  the  Phlx 
should  continue  to  faciUtate  tightly 
quoted  markets  without  impairing  Phlx 
market  makere'  ability  to  provide  market 
depth  and  Uquidity.  In  addition,  the 
new  quote  spread  parametere  should 
allow  the  Phlx  and  Phlx  Japanese  yen 
option  market  makere  to  compete  more 
effectively  with  similar  over-the- 
counter-based  products. 

Finally,  the  Commission  notes  that 
under  Phlx  Rule  1014,  "Obligations  and 
Restrictions  AppUcable  to  Specialists 
and  Registered  Options  Tradera." 
Japanese  yen  market  makere  are 
required  to  maintain  a  feir  and  orderly 
market  and  are  not  permitted  to  enter 
into  transactions  or  make  bids  or  offere 
that  are  inconsistent  v/i\b.  such 
obUgations.  Accordingly,  the 
Coimnission  expects  die  Phlx  to  monitor 
trading  in  Japanese  yen  options  affected 
by  the  proposal  to  ensure  that  there  is 
adequate  market  activity  in  those  series 
and  to  ensure  that  market  makere  are 
meeting  their  obUgations  to  maintain 
feir  and  orderly  markets. 

IV.  Conclnston 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-nilx-95-47) 
is  approved. 


For  the  Commiwion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc  95-29776  Filed  12-6-95;  6:45  am] 
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[Releoee  No.  34-36635;  File  No.  8R-AMEX- 
96-38] 

Self-Regulatory  Organlzatione;  Notice 
of  Rling  of  Proiaoeed  Rule  Change  and 
Afflendment  No.  1  to  Propoaed  Rule 
Change  by  ttte  American  Stock 
Exchange,  Inc.  Relating  to 
Tranaactiona  In  Curranqf  Warranta  by 
Registered  Options  Traders 

Novonber  30, 1995. 

Pureuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  September  22. 
1995,  the  American  Stock  Exchange, 
hic.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchan^ 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  September 
26, 1995.  the  Amex  filed  Amendment 
No.  1  ("Amendment  No.  1")  to  the 
proposal.  1  The  Commission  is 
pubUshing  this  notice  to  soUdt 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statonent  of  the  Terms  of  Substance  of 
the  Proposed  Rufe  Change 

The  Amex  proposes  to  amend 
Commentary  .12  to  Amex  Rule  111 
(Restrictions  on  Registered  Tradera). 
Commentary  .14  to  Rule  114  (Registered 
Equity  Market  Makera)  and  Commentary 
.10  to  Rule  958  (Options  Transactions  of 
Registered  Tradera)  to  provide  that 
proprietary  transactions  on  the  Floor  in 
currency  warrants  shaU  be  governed  by, 
and  afi^ed  in  accordance  with.  Rule 
958.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Prc^osed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 


«lSU.S.C78i(bXS)(1988). 
•lSU.S.C78a(b)(2)(1988). 


7 17  CFR  200.3O-3(a)(12)  (1993). 

>  See  Letter  bom  William  Floyd-)ones.  Assistant 
General  Counsel,  Amex.  to  Stephen  M.  Youhn,  SEC 
dated  Sept  26, 1995.  The  amendment  renumbers 
two  rule  provisions  that  were  misstated  in  the 
original  filing. 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  proposes  to  amend 
Commentary  .12  to  Rule  111 
(Restrictions  on  Registered  Tradera), 
Commentary  .14  to  Rule  114  (Registered 
Equity  Market  Makera)  and  (Dommentary 
.10  to  Rule  958  (Options  Transactions  of 
Registered  Tradera)  to  provide  that 
proprietary  transactions  on  the  Amex 
Floor  in  currency  warrants,  shall  be 
governed  by,  and  effected  in  accordance 
with.  Rule  958. 

In  1992,  the  Exchange  amended  its 
rules  to  permit  regular  membera  to 
register  as  a  Registered  Trader  under 
Rule  958  to  engage  in  supplemental 
market  making  activity  in  stock  index 
warrants  and  certain  other  non-options 
derivative  products.  ^  The  Exchange 
enacted  these  changes  to  conform  its 
rules  to  those  of  other  markets,  and  to 
provide  additional  Uquidity  to  the 
market  for  the  Exchange's  PortfoUo 
Depositary  Receipts  and  LOR 
SuperUnits.  Due  to  the  limited  purpose 
of  the  1992  rule  changes,  the  Exchange 
did  not  seek  at  that  time  to  extend  this 
treatment  to  the  trading  of  Usted 
currency  warrants  by  ROTs. 

At  present,  currency  warrants  are 
traded  on  the  Floor  by  Registered  Equity 
Market  Makere  ("REMMs")  under  the 
Exchange's  equity  trading  rules, 
pursuant  to  the  provisions  of  Rule  114 
(which  includes  appUcable  provisions 
of  Rule  111).  Under  the  proposed  rule 
changes,  regular  membera  wishing  to 
engage  in  supplemental  market  making 
activity  in  currency  warrants  may 
register  as  Registered  Tradera  under 
Rule  958,  and  would  trade  for  their  own 
accoimt  in  such  securities  purauant  to 
the  provisions  of  that  Rule. 

In  contrast  to  REMMs  trading 
pursuant  to  Rules  111  and  114,  Rule  958 
imp>oses  continuous  affirmative  market 
making  obUgations  upon  Registered 
Tradera.  3  In  recognition  of  this,  such 


'See  Securities  Exchange  Act  Release  No.  30768 
(June  2. 1992).  A  Registered  Trader  under  Rule  958 
is  also  referred  to  as  a  Registered  Options  Trader 
C'ROr-). 

'  Moreover,  due  to  the  derivative  pricing  of 
currency  warrants,  the  Exchange  believes  it  is 
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markst  makert  are  designated  as 
Specialists  on  the  Exchange  tor  all 
purposes  under  the  Att  (See  Rule  958, 
Commentary  .01).  an(|  are  entitled  to 
good  bith  marii^t  maker  margin  with 
respect  to  transactions  on  the  Floor  hi 
these  assigned  securities.  The  Exchange 
anticipates  that  application  of  Rule  958 
requirements  to  supplemental  Exdiange 
maricet  makers  will  eiicourage    . 
additiimal  competing  imaiket  maker 
activity  in  currency  vijarrants,  thereby 
enhancing  liquidity  iit  such  securities, 
and  eliminate  an  anoit^ous  regulatory 
disparity  betiveen  cuirency  wanant  and 
stock  index  warrant  ttading. 

2.  Statutory  Basis  '^• 

The  Exchange  belieikres  the  proposea 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  \aai 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfidr 
discrimination  betweoi  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Orffuiization's 
Statement  on  Burden  on  Competition 

The  Exchaiige  behaves  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Oiganization's 
Statement  on  Comments  on  the 
Propoaed  Rule  Changt  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  soUdted 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effsctiveiless  of  the 
Propoaed  Rule  GhanfB  and  Timing  for 
CoamiisBkMi  Action 

Within  35  days  of  ihe  pubUcation  of 
this  notice  in  the  Federal  Ragistsr  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishers 
its  reasons  for  so  fbiding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or         { 

(B)  Institute  proceedings  to  detwmine 
whether  the  proposed  rule  change 
should  be  disapprovtod. 

IV.  Solicitation  of  Ceniments 

Interested  persona  are  invited  to 
submit  written  data.*  views  and 
arguments  concemiig  the  foregoing. 


Persons  malung  %vritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C  20549.  Copies  of  the 
submissioa,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commissim.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &x>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
avail^le  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street.  N.W.. 
Wasbdngton,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  nfet  to  File  No.  SR-Amex-95-38 
and  should  be  submitted  by  December 
28,1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delisted 
authority.* 

Margaret  H.  McFariaDd, 
Deputy  Secretary. 

IFR  Doc.  95-29777  Piled  12-6-95;  8:45  am] 
I  oooB  sei»-ei-M 


change  reflects  increased  charges  for  the 
provision  of  telecommunications 
services  and  equipment  and  broadens 
the  language  to  encompass  the  various 
fees  associated  with  these  services  and 
equipment. 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
October  26, 1995.*  No  comment  letters 
were  received  on  the  proposal.  The 
Commission  is  approving  the  proposed 
rule  change. 

n.  Description  of  Propoaal 

The  proposed  rule  change  reflects 
increased  charges  for  the  provision  of 
telecommunications  services  underlying 
Nasdaq  Workstation  II  service,  and 
clarifies  the  various  comp<ment 
functions  encompassed  within  the 
circuit  installation  fee  so  that  the  true 
nature  of  the  charge  is  made  clear  to 
new  subscribers.  These  requirements 
would  pertain  only  to  new  subscribers 
or  existing  subscribers  that  have 
defaulted  on  the  payment  of  their 


(Reloeee  Na  34-36636;  me  No.  8R-NA80- 
«6-4q  "i 

Self-Regulalory  Organizations;  Order 
Approving  Pwipoeed  Rule  Change  l>y 
National  Aeeodalion  of  Seeurltiee 
Deaiere,  Inc.  Relating  to  Non-Member 
SubocrltMr  DeposHa  for  Naadaq  Level 
2r3  Service  and  Equipment 

November  30. 1995. 
L  Introductioo 

On  October  11, 1995.  the  National 
Association  of  Seciirities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Secxuities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder.'  a 
proposed  rule  change  to  revise  the  non- 
member  subscriber  deposit 
requirements  contained  in  Pari  vm. 
Paragraph  G.l.  and  2.  of  Schedule  D  to 
the  NASD  By-Laws.^  The  proposed  rule 


inapproprUta  to  apply  the  Mabilixation 
reqoinmenta  •pplicabia  t*  REMMs  to  market  maker 
traoaactions  in  currency  vfarranu. 


«17C3Tl200.3O-3(a)(12)  (1994). 

» 15  U.S.C  78»(b)(l)  (1988). 

*17  CFR  240.19b-4  (1991). 

^The  CommiMion  also  received  a  leparate,  yet 
identical  proposed  rule  change  relating  to  member 
subscriber  deposits  for  Nasdaq  Level  2/3  service 
and  equipment  which  became  effective  upon 
receipt  by  the  Commission  pursuai\t  to  Section 
19(b)(3)(A)  of  the  Act  and  subparagraph  (e)  of  Rule 


This  proposed  rule  change  applies  to 
subscribers  who  are  not  NASD 
members.  A  companion  filing,  which 
appUes  the  proposed  rule  change  to 
member  subscribers,  was  filed 
separately  for  immediate  efiisctiveness.' 

The  NA^  represents  that  the 
subscriber  deposit  requirement  helps 
hedge  against  uncollected  balances 
owed  by  firms  for  Level  2/3  or  Nasdaq 
Workstation  equipment.  The  subscriber 
deposit  in  pari  represents  actual 
expenses  incurred  by  The  Nasdaq  Stock 
Market.  Inc.  as  obligaticms  to 
telecommunications  providers. 

m.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
promulgated  thereunder.  Specifically, 
the  Commission  believes  that  approval 
of  the  proposed  rule  change  is 
consistent  with  sections  15A(b)(5)." 


l9b-(  thereunder  because  it  established  or  changed 
a  due,  fee  or  other  charge  imposed  by  the  NASD  on 
its  members.  Securitiea  Exchange  Act  Release  No. 
36396  (October  20, 1995).  60  FR  54896. 

*  Securities  Exchange  Act  Release  No.  36397 
(October  20, 1995),  60  FR  54897. 

'  See  supra  note  3. 

■  Section  15A(b)(5)  requires  the  Commission  to 
determine  that  a  registered  national  securities 
association's  rules  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and  other 
charges  among  members  and  issuers  and  other 
persons  using  any  focility  or  system  which  the 
association  operates  or  controls. 
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15A(b)(6),'  and  15A(b)(9)  •  of  the  Act. 
Piusuant  to  sections  15A  (bX5)  and 
(b)(6).  the  proposed  rule  diange 
equitably  allocates  the  fees  between 
NA^  membos  and  non-NA^ 
members.  Because  both  members  and 
non'members  are  subfect  to  the  same  fee 
schedules  and  arrangemoats,  there  is  no 
imfair  discrimination  between  member 
and  non-member  subscribers.  Pursuant 
to  section  15A(b)(9).  the  proposed  rule 
change  does  not  impose  any 
imnecessary  or  inappropriate  burden  on 
competition,  but  reflects  an  attempt  to 
update  a  rule  that  contains  provisions 
that  are  no  longer  applicable  because 
they  do  not  adequately  represent  current 
market  practices  or  pricing.  In  Ught  of 
the  tedmological  advancements  in  the 
telecommunications  area,  increased 
costs  are  commensurate  with  providing 
current  and  potential  subscribers  with 
access  to  the  various  communications 
services  and  equipment.  However,  the 
schedule  of  NASD  charges  for  services 
and  equipment  is  based  on  a  per  unit 
cost;  therefore,  members  and  non- 
members  are  subfect  to  the  same 
charges.  Thus,  the  revision  in  subscriber 
deposit  requirements  does  not  impose 
any  unnecessary  or  inappropriate 
burdens  on  competition. 

IV.  Conclusion 

For  the  above  reasons,  the 
Commission  beUeves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particular 
with  sections  15A(b)(5).  15A(b)(6).  and 
15A(b)(9). 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-^ASD-95- 
48)  be,  and  hereby  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  ^° 


'  Section  lSA(b)(6)  requires  the  Commission  to 
determine  that  a  registered  national  securities 
association's  rules  are  designed  to  promote  just  and 
equitable  principles  of  trade,  lo  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market  system;  and 
are  not  designed  to  permit  unfair  discrimination 
betvyeen  customers,  issuers,  brokers,  or  dealers,  to 
impose  any  schedule  or  fix  rates  of  commissions, 
allowances,  discounts,  or  other  fees  to  be  charged 
by  its  members,  or  to  regulate  by  virtue  of  any 
authority  conferred  by  the  Act  matters  not  related 
to  the  purposes  of  the  Act  or  the  administration  of 
the  NASD. 

■Section  l5A(bK9)  requires  the  Commission  to 
determine  that  a  registered  national  securities 
association's  rules  do  not  impose  any  burden  on 
competition  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

•15  U.S.C.  78s(bK2)  (19«a). 

10 17  CFR  2Q0.30-3(aMl2). 


Marsant  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc  95-29778  Filed  12-06-95;  8:45  am] 
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[fMeeea  No.  34^30634;  Pie  Na  8R-C80E- 
96-6q 

Self-Regulatory  Organiiatlone;  Notice 
of  niing  of  Propoaed  Rule  Change  by 
ttie  Chicago  Board  Optlona  Exchange, 
Inc.  Relating  to  Joint  Account 
Participant  Tredlng  in  Equity  Optlona 

November  30, 1095. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  20, 1995, 
the  Chicago  Board  Options  Exchange, 
toe.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  revise  its 
policy  regarding  jomt  account 
participation  in  equity  options.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  CBOE  and 
at  the  Commission. 

n.  Self-Regulatory  Organizatiaa's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

to  its  filing  with  the  Commission. 
CBC^  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
m  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
revise  that  provision  of  the  Exchange's 
policy  governing  joint  account 
participant  tradmg  in  equity  options 
that  currently  prohibits  the 
simultaneous  representation  in  a  trading 
crowd  by  more  than  one  mwnher  of  a 


jomt  account.^  Under  the  proposed 
regulatory  circular,  a  )omt  account  may 
be  simultaneously  represented  m  a 
trading  crowd  but  cmly  by  participants 
trading  in-person.  All  other  provisions 
of  the  current  regulatory  circular  would 
remato  unchanged,  including  a 
prohibition  against  orders  being  entered 
m  the  crowd  via  a  floor  broker  when  a 
jotot  account  participant  is  tradmg  in 
the  crowd  in-person.  This  change  in 
poUcy  is  also  reflected  m  a  deletion  of 
one  sentence  and  the  addition  of 
another  from  paragraph  (a)(ii)  of  Rule 
8.16,  RAES  EUgibiUty  in  Equity 
Options. 

There  are  two  reasons  why  the 
Exchange  has  determined  to  propose 
this  change,  which  has  been 
recommended  by  the  Exchange's  Equity 
Floor  Procedure  Committee.  First,  the 
change  will  make  the  policy  governing 
joint  account  trading  in  equity  options 
more  consistent  with  the  current  policy 
governing  mdex  option  trading,  where 
multiple  representation  of  orders  for  the 
same  joint  account  is  permitted  by 
participants  in  the  joint  account  trading 
m-person  at  the  trading  post,  or  by  floor 
brokers  representing  the  orders  at  the 
post.2  The  policy  proposed  for  equity 
options  is  more  restrictive,  in  that  it 
would  only  permit  joint  representation 
by  participants  tradmg  in-{>erson,  and 
would  not  permit  multiple 
representation  of  orders  for  the  same 
joint  account  if  one  or  more  of  the 
orders  is  represented  by  a  floor  broker. 
The  pohcy  for  index  options  reflects 
that,  as  a  practical  matter,  floor  broker 
representation  is  often  required  in  index 
option  trading  crowds,  where  special 
trading  practices  and  procedures  have 
been  adopted  to  deal  with  the  special 
needs  of  these  very  large  crowds.  Since 
a  trader  from  another  crowd  may  be 
imfamiUar  with  these  practices,  he  may 
need  to  use  the  services  of  a  floor  broker 
who  is  regularly  present  at  the  index 
crowd  and  who  understands  its  trading 
practices.  Smaller  equity  option  trading 
posts  do  not  present  the  same  practical 
need  for  the  services  of  floor  brokers, 
which  is  why  the  proposed  policy 
permittmg  joint  account  representation 
at  equity  option  posts  is  limited  to  in- 
person  representation  of  orders  by 
market-makers. 


<  This  policy  is  set  forth  in  Regulatory  Circular  RG 
9>-50,  which  is  a  reissuance  of  RG  91-68. 
submitted  for  immediate  effectiveness  as  File  No. 
SR-CBOE-91-48,  noticed  in  Securities  Exchange 
Act  Release  No.  30334  (February  4, 1992),  57  FR 
4900  (February  10, 1992). 

'  See  Regulatory  Circular  RG  95-64,  which  is  a 
reissuance  of  Regulatory  Circular  RG  91-57. 
approved  in  Securities  Exchange  Act  Release  No. 
31174  (September  10, 1992),  57  FR  427»fl 
(September  16,  1992). 
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A  second  mesfm  v^y  the  Exchange 
hn  chosen  to  institiite  this  policy  is  to 
ensure  ibat  member  bigmizations  that 
choose  to  employ  a  jjoint  account  for 
their  Exchanee  tiaditig.  rather  than 
using  incyvioual  maHcet-maker 
accounts,  are  not  disadvantaged  in 
participating  in  trad^  vis-a-vis  those 
member  organizatiois  that  do  employ 
individual  maricet-nlaker  accounts. 
Some  member  organiizaticms  choose  to 
have  their  various  maiiiet-makers  trade 
in  a  joint  accoimt  sol  that  the  member 
organizati<Hi's  positlDns  can  be  more 
easily  monitored  and  managed.  Under 
the  current  equity  pelicy  regarding  joint 
accounts,  however,  these  member 
organizations  woulq  only  be  able  to  be 
represented  by  one  faint  account 
pfutidpant  in  a  tra<ttng  crowd  at  one 
time.  On  the  other  hpnd.  the  member 
organization  using  the  individual 
market-maliLer  accoieits  would  be  able  to 
be  represented  by  each  market-maker's 
individual  account.  The  proposed 
change  would  elimipate  the 
disa(hrantage  currecitly  suffned  by 
member  organizatiotis  using  joint 
account  structures.  ' 

hi  addition  to  the  regulatory  circular, 
one  sentence  will  be  deleted  and 
another  added  firomjRule  8.16(a)(ii). 
This  rule  currently  trohibits  more  than 
one  joint  account  perticipant  from  using 
the  joint  account  tot  trading  on  RAES  in 
a  pfljticular  option  <ilas8  imless  the 
Exdiange's  MaAet  Ferformance 
Committee  ("MPC")  provides  an 
exemption.  However,  because  any  joint 
accotmt  participant  trading  in-person 
would  be  entitled  td  participate  cm  the 
same  side  of  a  tradelwith  his  fellow  joint 
account  participants  in  the  same  trading 
crowd  as  a  resuh  of  the  proposed 
regulatory  circular,  the  Exchange 
believes  it  is  approf^te  to  no  umger 
require  an  exemption  from  the  MPC  to 
have  more  than  one  participant  use  the 
joint  account  ktt  trailing  on  RAES.  In 
any  event,  to  perticlpate  on  RAES.  a 
member  must  be  pr^Ment  in  the  trading 
crowd. 

The  Exchange  represents  that  by 
eliminating  a  distinction  that  currently 
exists  between  mei^bOT  organizations 
that  manage  their  positions  differently, 
the  propowd  rule  ciiange  furthers  the 
objectives  of  Sedioti  6(b)  of  the  Act  in 
general  and  Section  6(b)(5)  in  particular 
by  providing  rules  that  perfect  the 
mechanisms  of  a  free  and  open  market 
and  that  protect  investors  and  the  public 
interest 

B.  Self-Regulatory  Orgpnization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  in^pose  no 
inappropriate  burden  on  competition. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on,the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efiectiveness  of  die 
Propoeed  Ruk  Oiange  and  Timing  fiDr 
Commiswion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  desi^ate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publidies 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization  . 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitaticm  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witnheld  fit)m  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.Q  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  N.W., 
Washingtcm,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-95- 
65  and  should  be  submitted  by 
December  28. 1995. 

Pot  tlie  Commission,  by  the  Division  of 
Market  R^ulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc  95-29779  Filed  12-6-95;  8:45  am] 
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fMattng  to  tha  LMng  and  Trading  of 
Equity  UnkadTann  Notaa  on  Non-U.S. 
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November  30, 1995. 

Pursuant  to  Section  19(bHl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder.* 
notice  is  hwet^  given  that  on  November 
9, 1995.  the  American  Stock  Exchange, 
bic.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("CtHnmission")  the 
proposed  rule  change  as  described  in 
Items  I.  Q.  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons; 

I.  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  <rf 
the  Pnqposed  Role  Change 

The  Exchange  proposes  to  amend 
Section  107B  of  ue  Amex  Company 
Guide  to  provide  alternate  criteria  for 
the  listing  and  trading  of  certain  hybrid 
debt  securities  whose  value  is  linked  to 
the  performance  of  a  non-U.S.  company 
which  is  traded  in  the  U.S.  market  as 
sponsored  American  Depositary  Shares, 
ordinary  shares  or  otherwise,  llie  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the 
Exchange,  and  at  the  Commission. 

n.  Sdf'Regulatory  Organization's 
Statement  of  the  Porpoae  of,  and 
Statutory  Basis  for,  die  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  test  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Section  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  May  20, 1993  and  December  13. 
1993,  the  Commission  approved 
amendments  to  Section  107  of  the  Amex 
Company  Guide  to  provide  for  the 
Usting  and  trading  of  Equity  Linked 


Term  Notes  ("ELNs").^  ELNs  are 
intermediate  term  (two  to  seven  years), 
non-convertible,  hybrid  debt 
instruments,  the  value  of  which  is 
linked  to  the  performance  of  a  highly 
capitahzed.  actively  traded  U.S.  and 
non-U.S.  companies. 

In  August  1994,  the  Exchange 
amended  Section  107B  of  the  Amex 
Company  Guide  to  permit  the  listing 
and  trading  of  ELNs  linked  to  actively 
traded  non-U.S.  companies  which  are 
traded  in  the  U.S.  market  as  sponsored 
American  Depositary  Shares,  ordinary 
shares  or  otherwise  ("non-U.S. 
securities"),  provided  that  (1)  the 
Exchange  has  in  place  a  comprehensive 
siuveillance  sharing  agreement  with  the 
primary  exchange  on  which  the  non- 
U.S.  security  trades;  or  (2)  the  trading 
volume  of  the  non-U.S.  security  in  the 
U.S.  market  represents  at  least  50%  of 
the  world-vride  trading  volume  in  the 
non-U.S.  security  ("50%  Test").'* 

The  Exchange  now  proposes  to  amend 
its  ELNs  on  non-U.S.  security  listing 
criteria  by  (1)  revising  the  manner  in 
which  the  applicable  percentage  of 
world-wide  trading  volimie  is  calculated 
under  the  50%  Test;  and  (2)  adding  new 
criteria  for  the  listing  of  ELNs  on  non-' 
U.S.  seciuities,  based  on  the  daily 
trading  volimie  in  the  U.S.  Specifically, 
the  Exchange  proposes  to  revise  the 
50%  Test  so  that  trading  in  non-U.S. 
securities  and  other  related  non-U.S. 
securities  in  any  market  with  which  the 
Exdiange  has  in  place  a  comprehensive/ 
effective  surveillance  sharing  agreement 
will  be  added  to  U.S.  market  volimie  for 
the  purpose  of  determining  whether  the 
50%  Test  has  been  met.  Currently,  only 
trading  in  the  U.S.  market  coimts 
toward,  satisfying  the  50%  Test. 

In  addition,  the  Exchange  proposes  to 
add  an  alternate  set  of  criteria  under 
which  the  Exchange  may  Ust  ELNs  on 
non-U.S.  securities  ("Daily  Trading 
Volimie  Standard").  The  new  standard 
will  permit  the  Exchange  to  list  ELNs  on 
non-U.S.  securities  if  all  of  the  following 
conditions  are  satisfied:  (1)  the 
combined  world-wide  trading  volume 
for  the  non-U.S.  security  in  the  U.S. 
market  or  in  any  market  with  which  the 
Exchange  has  in  place  a  comprehensive 
surveillance  sharing  agreement 
represents  (on  a  share  equivalent  basis) 
at  least  20%  of  the  combined  world- 
wide trading  voliune  in  the  non-U.S. 
security  and  other  related  non-U.S. 
securities  over  the  six  month  period 
preceding  the  date  of  selection  of  the 


>  17  CFR  200.3O-3(a)(12). 


<  IS  U.S.C  78s(b)(l). 
>17CFR240.19b-4. 


3  See  Securities  Exchange  Act  Release  Nos.  32345 
(May  20. 1993),  58  FR  30833  (May  27. 1993),  and 
33328  (December  13, 1993),  58  FR  66041  (December 
20. 1993). 

*  See  Securities  Exchange  Act  Release  No.  34549 
(August  18, 1994).  59  FR  43873  (August  25, 1994). 


non-U.S.  security  for  an  ELN  listing;  (2) 
the  averd^e  daily  trading  volimie  for  the 
non-U.S.  securi^  in  the  U.S.  market 
over  the  six  months  preceding  the  date 
of  selection  of  the  non-U.S.  security  for 
an  ELN  listing  is  at  least  100,000  shares; 
and  (3)  the  trading  volume  for  the  non-   * 
U.S.  security  in  the  U.S.  market  is  at 
least  60,000  shares  per  day  for  a 
majority  of  the  trading  days  for  the  six 
months  preceding  the  date  of  selection 
of  the  non-U.S.  security  for  an  ELN 
listing. 

The  Exchange  believes  that  the 
alternate  criteria  is  appropriate  in  that  it 
limits  the  listing  of  EU^s  linked  to  non- 
U.S.  securities  to  those  that  have  both  a 
significant  amount  of  U.S.  market 
trading  volume  and  a  substantial 
volume  of  trading  covered  by  a 
comprehensive/effective  surveillance 
sharing  agreement,  which  gives  the 
Exchange  the  ability  to  inquire  into 
potential  trading  problems  or 
irregularities  in  a  market  place  that 
serves  as  a  significant  price  discovery 
market  for  the  non-U.S.  security.  Thus, 
the  proposed  requirement  of  observable, 
high  trading  volumes,  should  ameliorate 
any  regulatory  concern  regarding 
investor  protection  and,  at  the  same 
time,  allow  investors  to  trade  ELNs 
linked  to  more  non-U.S.  securities. 

The  Exchange  also  believes  that  the 
proposed  amendment  will  benefit 
investors  by  expanding  the  number  of 
non-U.S.  securities  that  may  be  linked 
to  ELNs,  thereby  providing  investors 
with  enhanced  investment  flexibility. 
The  Exchange  believes  that  it  is 
appropriate  to  now  include  additional 
non-U.S.  securities  within  the  existing 
regulatory  framework  because  of  the 
significant  level  of  U.S.  investor  interest 
in  both  U.S.  and  non-U.S.  highly 
capitalized  and  actively  traded  reporting 
companies. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  change,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fin- 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
proposal.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  D.C.  20549. 
(Dopies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
SR-Amex-95-44  and  should  be 
submitted  by  December  28, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Mai^garet  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  95-29780  Filed  12-6-95;  8:45  am) 
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SeN^ftogutatory  Oro^izatlon*:  Notfoe 
of  FWng  aid  Order  Qramfng 
AoMleralid  Approve  of  Prop«f«l 
Ruto  Ctiang*  by  ttw  AiMTiean  Stock 
Exchange,  Inc.  and  Holioe  of  FUing 
and  Order  Granting  Acoeleratad 
Approval  of  Propoaad  Rule  Change 
arid  Amendmant  No.|l  to  ttie  Propoaed 
Rule  Change  by  tiM  NcHIc  Slock 
Exchange,  bK.  Relating  to 
Modmcatlona  of  ttte  ^oaitlon  and 
ExerdeeUmltafor 
Index  OptkNia 


■  Marrow  Baaed 


Novembn  30. 109S. 

Pursuant  to  Sectiott  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
Novonber  15. 1995.  the  Ammcan  Stock 
Exchange,  toe.  ("Amfx");  and  on 
Novembv  16. 1995.  the  Pacific  Stock 
Exchange,  toe.  ("PS^")  (each 
mdividually  referred'  to  as  an 
"Exchange"  and  both  coHectively 
referred  to  as  "Exchaiiges")  filed  with 
the  Securities  and  E}<change 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  changes  as  described 
m  Items  I  and  0  below,  which  Items 
have  been  prepared  ^y  the  self- 
regulatory  orgaMzati>ns.2  The 
Commission  is  approving  the  proposals 
on  an  accelerated  basis. 

L  Self-Regulatory  Ofganizations' 
Statements  of  the  T^rms  of  Substance  of 
the  Proposed  Role  Qianget 

The  Exchanges  propose  to  amend 
their  rules  to  increaae  the  position  and 
exercise  limits  ^  for  tarrow-based  (or 
industry)  index  options  firom  the  current 
levels  of  5,500,  7.500.  or  10,500 
contracts  to  6,000.  9,000,  or  12,000 
contracts.*  The  Compiission  has 


approved  identical  proposal  by  the 
Philadelphia  Stock  Exdiange.  Iflc. 
("PHLX")  and  by  the  Chicago  Board 
Options  Exchange,  toe.  ("CBOE").» 

The  texts  of  the  jproposed  rule 
rKangaa  aTB  available  at  the  offices  of 
•the  Exchanges,  and  at  the  Conunissioi. 

n.  Seif-Regakrtory  Organizations' 
SUtements  of  the  Purpose  of.  and 
Statutory  Basis  fisr,  the  Proposed  Rnk 
Changes 

to  their  filings  with  the  Commission, 
the  self-regulatory  organizations 
included  statements  concemtog  the 
purpose  of  and  basis  for  the  proposed 
rule  changes  and  discussed  any 
comments  they  received  on  the 
proposed  rule  changes.  The  text  of  Aese 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organizations  have 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regtdatory  Organizations' 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  Exchanges  propose  to  amend 
their  rules  to  increase  the  position  and 
exercise  limits  for  narrow-based  (or 
industry)  index  options  from  the  current 
levels  of  5.500,  7,500,  or  10,500 
contracts  to  6,000. 9,000,  or  12,000 
contracts.  The  Exchanges  note  that  the 
Commission  has  approved  identical 
proposals  by  the  PHLX  and  the  CBOE.« 

Currently,  the  Exchanges'  rules 
establish  5,500,  7,500,  and  10,500 
omtract  levels  as  position  limits  for 
industry  index  options.  The  Exchanges 
propose  to  increase  these  limits  to 
6,000, 9,000,  and  12,000  contracts. 


>  15  U.&C  7»«(b)(l)  (19^). 
'On-Novamber  27. 199^.  the  PSE  amended  its 
propoMl  to  submit  its  f5li«g  pursuant  to  Section 
l9(bK2)  under  the  Act  and  to  request  accelerated 
effectivenesa  of  the  propoeal.  See  Letter  firom 
Michael  Pierson,  Senior  Attorney.  Market 
Regulation.  PSE,  to  Yvonae  Fraticelli.  Office  of 
Market  Supervision.  Division  of  Market  Regulation. 
Commission,  dated  NoveSiber  27, 19S5 
("Amendment  No.  1"). 

> Position  limiu  impoa4  a  ceiling  on  the  number 
of  option  contracts  which  an  investor  or  group  of 
investors  acting  in  conceA  may  hold  or  write  in 
each  class  of  options  on  the  same  side  of  the  market 
[i.e.,  aggregating  long  calk  and  short  puts  or  long 
puts  and  short  calls).  Exercise  limits  prohibit  an 
inv«3tor  or  group  of  investors  acting  in  concert  from 
exercising  mote  than  a  specified  number  of  puts  or 
call*  in  a  particular  class  within  five  consecutive 
business  day*. 

«The  Amex's  position  »nd  exercise  limits  for 
industry  index  options  afe  provided  in  Amex  Rules 
904C.  "Position  Limits."  and  905C.  "Exercise 
Limits."  The  PSE's  position  and  exercise  limits  for 
industry  index  options  a»e  provided  in  PSE  Rules 
7.6,  "Poaition  Limits  for  Index  Options."  and  7.7, 


"Bxercise  Limits."  Under  the  Exchanges'  rules,  the 
current  position  limits  for  industry  index  options 
are  as  follows:  (1)  5,500  contracts  if  the  Exchange 
determines  in  its  semi-annual  review  that  any 
single  underlying  stock  accounted,  on  average,  for 
30%  or  more  of  the  index  value  during  the  30-day 
period  immediately  preceding  the  review.  (2)  7,500 
contracts  if  the  Exchange  determines  in  its  semi- 
annual review  that  any  single  underlying  stock 
accounted,  on  average,  for  more  than  20%  of  the 
index  value  or  that  any  five  underlying  stocks 
accounted,  on  average,  for  more  than  50%  of  the 
index  value,  but  that  no  single  stock  in  the  group 
accounted,  on  average,  for  30%  or  more  of  the  index 
value  during  the  30-day  (>eriod  immediately 
preceding  the  review,  or  (3)  10.500  contracts  if  the 
Exchange  determines  that  the  conditions  requiring 
the  estjdblishment  of  a  lower  limit  have  not 
occurred. 

'  See  Securities  Exchange  Act  Release  Nos.  36194 
(September  6, 1995).  60  FR  47637  (September  13, 
1995)  (order  approving  File  No.  SR-PHLX-95-16) 
("PHLX  Approval  Order");  and  36439  (October  31. 
1995).  60  FR  56075  (November  6.  1995)  (order 
approving  File  No.  SR-CBOE-95-56)  ("CBOE 
Approval  Order"). 

•M. 


respectively.  Under  the  Exchanges' 
rules,  exercise  limits  corraspond  to 
position  limits. 

The  Exchanges  note  that  the  current 
position  and  exercise  limits  have  been 
to  place  stoce  1993  ^  and  that  there  have 
been  no  further  mcreases  m  position 
limits  for  narrow-based  index  options 
since  that  time,  despite  appreciable 
growth  in  index  options  tradtog. 
According  to  the  Amex,  there  has  been 
a  notable  increaae  to  narrow-based 
mdex  option  trading  stoce  1993. 
Specifiadly,  the  Amex  states  that 
through  Octobw  31, 1995.  narrow-based 
todex  option  volume  has  tocreased  79% 
over  all  of  1994. 

to  addition,  the  Exchanges  believe 
that  the  proposed  increases  are 
reasonable  and  consistent  with  the 
gradual,  evolutionary  approach  adopted 
previously  by  the  Commission  and  the 
options  exchanges  when  tocreastog 
position  and  exercise  limits." 
Accordingly,  the  Exchanges  propose  a 
9%  tocrease  for  the  lowest  tier  (5,000  to 
6,000  contracts);  a  20%  tocrease  for  the 
middle  level  position  limit  (&x>m  7,500 
to  9,000  contracts);  and  a  15%  increase 
to  the  highest  level  (from  10,500 
contracts  to  12,000  contracts). 

The  Exchanges  also  believe  that  the 
proposed  increases  are  required  by 
traders  and  investors  to  meet  their 
investment  needs,  to  this  regard,  the 
Exchanges  beUeve  that  the  current 
position  limit  levels  create  difficulties 
for  mvestors  in  narrow-based  todex 
options,  especially  those  tostitutional 
tovestors  who  own  large  portfolios  of 
the  component  securities  and  who  wish 
to  use  the  options  markets  to  hedge 
those  portfolios.  The  Exchanges  propose 
to  raise  the  position  and  exercise  limits 
for  narrow-based  index  options  to 
accommodate  the  liquidity  and  hedgmg 
needs  of  large  investors  and  the 
institutions  that  compete  to  facilitate  the 
trading  interests  of  the  large  tovestors. 
Finally,  the  Exchanges  believe  that 
the  proposed  limits  of  6,000,  9,000,  and 
12,000  contracts  will  increase  the  depth 
and  liquidity  of  the  market  for  mdustry 
mdex  options  without  causing  any 
market  disruption.  The  Exchanges 
represent  that  they  will  continue  to 
monitor  and  surveill  for  manipulation 
and  violations  of  the  position  and 
exercise  limits.  Specifically,  the  Amex 


'  See  Securities  Exchange  Act  Release  Nos.  33582 
(December  3,  1993).  58  FR  65218  (December  13, 
1993)  (order  approving  File  No.  SR-PSE-93-38); 
and  33285  (December  3,  1993).  58  FR  65201 
(December  13, 1993)  (order  approving  File  No.  SR- 
Aroax-9}-27). 

•According  to  the  PSE,  the  most  recent  position 
limit  changes  in  1993  represented  changes  of  38% 
(from  4,000  to  5,500  contracts):  25%  (from  6.000  to 
7,500  contncts):  and  31%  (from  8,000  to  10,500 
contracts). 
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states  that  it  will  use  monitoring 
systems  currently  to  place  to  detect  and 
deter  attempted  manipulative  activity 
and  other  tradtog  abuses  through  the 
use  of  illegal  positions  by  market 
participants.  The  PSE  states  that  it  will 
monitor  the  markets  for  evidence  of 
manipulation  or  disruption  caused  by 
tovestors  with  positions  at  or  near 
current  position  or  exercise  limits  and 
that  the  proposed  limits  will  not 
diminish  the  surveillance  function  to 
this  regard. 

The  Exchanges  believe  that  the 
proposals  to  tocrease  narrow-based 
todex  option  position  limits  are 
consistent  with  Section  6  of  the  Act,  to 
general,  and,  to  particidar,  with  Section 
6(b)(5),  to  that  they  are  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  prevent  fraudulent  and 
manipulative  acts  and  practices.  The 
Amex  also  believes  that  the  proposal  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  The  PSE  also 
believes  that  the  proposal  is  designed  to 
protect  tovestors  and  the  pubUc  toterest. 

(B)  Self-Regulatory  Organizations' 
Statements  on  Burden  on  Competition 

The  Exchanges  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organizations' 
Statements  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  changes. 

m.  Commission's  Fmdings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Changes 

The  Exchanges  have  requested  that 
the  proposed  rule  changes  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.  As  noted 
above,  the  Commission  has  previously 
approved  identical  proposals  submitted 
by  the  PHLX  and  the  CBOE.* 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5).  ^° 
Specifically,  the  Commission  finds  that 
tiie  proposed  position  and  exercise 
limits  for  narrow-based  index  options 
should  accommodate  the  needs  of 
mvestors  and  market  participants  and 


0  See  PHLX  and  CBOE  Approval  Order*,  supra 
notes. 
><>15  U.S.C  78f(b)  (1988  ft  Supp.  V  1993). 


should  tocrease  the  potential  depth  and 
Uquidity  of  the  options  market  as  well 
as  the  underlying  cash  market  without 
significanUy  tocreastog  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  the  underlying  securities. 

As  noted  above,  the  Commission 
believes  that  although  the  position  and 
exercise  limits  for  options  must  be 
sufficient  to  protect  the  options  and 
related  markets  from  disruptions  by 
manipulation,  the  limits  must  not  be 
established  at  levels  that  are  so  low  as 
to  discourage  participation  to  the 
options  market  by  institutions  and  other 
tovestors  with  substantial  hedgmg 
needs  or  to  prevent  mariwt  makers  from 
adequately  meeting  their  obUgations  to 
maintain  a  fair  and  orderly  market,  to 
this  regard,  the  Exchanges  have  stated 
that  they  believe  that  the  proposals  will 
tocrease  the  depth  and  Uquidity  or  the 
market  for  industry  mdex  options 
writhout  caustog  any  market  disruption, 
to  addition,  the  Exchanges  represent 
that  they  will  contmue  to  conduct 
surveillance  for  manipulation  and  other 
trading  abuses. 

The  Commission  notes  that  the 
proposals,  while  tocreastog  the 
applicable  position  and  exercise  limits 
for  narrow-based  index  options, 
continue  to  reflect  the  unique 
characteristics  of  each  todex  option  and 
maintain  the  structure  of  the  current 
three-tiered  system.  Specifically,  the 
lowest  proposed  limit,  6,000  contracts, 
will  apply  to  narrow-based  index 
options  in  which  a  single  underlying 
stock  accounts  for  30%  or  more  of  the 
index  value  during  the  30-day  period 
immediately  preceding  the  Exchange's 
semi-annual  review  of  industry  index 
option  positions  limits.  Limits  of  9,000 
contracts  will  apply  if  any  single 
underlying  stock  accounts,  on  average, 
for  20%  or  more  of  the  index  value  or 
any  five  underlying  stocks  account,  on 
average  for  more  than  50%  of  the  index 
value,  but  no  single  stock  in  the  group 
accounts,  on  average,  for  30%  or  more 
of  the  index  value  during  the  30-day 
period  immediately  preceding  the 
Exchange's  semi-annual  review  of 
industry  index  option  position  limits. 
The  12,000-contract  limit  will  apply 
only  if  the  Exchange  determines  that  the 
conditions  requiring  either  the  6,000- 
contract  limit  or  the  9,000-contract  limit 
have  not  occurred.  Accordingly,  the 
proposal  allows  the  Exchanges  to  avoid 
placing  unnecessary  restraints  on  those 
narrow-based  index  options  where  the 
manipulative  potential  is  the  least  and 
the  need  for  increased  positions,  both  by 
traders  and  institutional  investors,  may 
be  the  greatest. 


The  Commission  believes  that  the 
proposed  increases  for  the  three  tiers  of 
9%,  20%.  and  15%,  for  lowest  to 
highest,  respectively,  appear  to  be 
appropriate  and  consistent  with  the 
Commission's  evolutionary  approach  to 
position  and  exercise  limits,  to  this 
regard,  the  absence  of  discernible 
manipulative  problems  under  the 
current  three-tiered  position  and 
exercise  limit  system  for  narrow-based 
todex  options  leads  the  Commission  to 
conclude  that  the  modest  increases 
proposed  by  the  Exchanges  are 
warranted.  The  Commission  recognizes 
that  there  are  no  ideal  limits  to  the 
sense  the  options  positions  of  any  given 
size  can  be  stated  conclusively  to  be  free 
of  any  manipulative  concerns.  However, 
based  upon  the  absence  of  discernible 
manipulation  or  disruption  problems 
under  current  limits,  the  Clomraission 
believes  that  the  proposed  limits  can  be 
safely  considered.  Accordingly,  the 
Commission  believes  that  the 
liberalization  of  existing  position  and 
exercise  limits  for  narrow-based  index 
options  is  now  appropriate.*' 

The  Commission  notes  that  the 
Exchanges  have  had  considerable 
experience  monitoring  the  current  three- 
tiered  framework  in  narrow-based  stock 
index  options.  The  Commission  has  not 
found  that  differing  position  and 
exercise  limit  requirements  based  on  the 
particular  options  product  to  have 
created  programming  or  monitoring 

f>roblems  for  securities  firms,  or  to  have 
ed  to  significant  customer  confusion. 
Based  on  the  current  experience  m 
handling  position  and  exercise  limits, 
the  Commission  believes  that  the 
proposed  increases  in  position  and 
exercise  limits  for  narrow-based  index 
options  will  not  cause  significant 
problems. 

.    Finally,  the  Exchanges  have  indicated 
that  they  will  contmue  to  conduct  ^^ 

surveillance  for  manipulation.  The 
Commission  believes  that  the 
Exchanges'  surveillance  programs  are 
adequate  to  detect  and  deter  violations 
of  position  and  exercise  limits  as  well 
as  to  detect  and  deter  attempted 
manipulative  activity  and  other  trading 
abuses  through  the  use  of  such  illegal 
positions  by  market  participants. 
For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposals  to 
increase  the  position  and  exercise  limits 


"The  Commission  continues  to  believe  that 
proposals  to  iiurease  position  limits  and  exercise 
limits  must  be  justified  and  evaluated  separately. 
After  reviewing  the  proposed  exercise  limits,  along 
with  the  eligibility  criteria  for  each  tier,  the 
Commission  has  concluded  that  the  ptroposed 
exercise  limit  increases  for  the  three-tiered 
framework  do  not  raise  manipulation  problems  or 
increase  concerns  over  market  disruption  in  the 
underlying  securities. 
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for  narrsw-bsMd  in^ex  options  to  6.000, 
9.000.  or  12,000  conltracts.  depending  on 
the  percentage  stocM  concentrations 
within  the  index,  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  theisunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Fednal  Register.  As  noted  above, 
the  Commission  hat  previously 
approved  identical  proposals  submitted 
by  the  PHLX  and  the  CBOE."  The 
PHLX's  proposals  was  published  for  the 
full  notice  and  cominent  period  and  the 
Commission  receivsd  no  comments  on 
the  PHLX's  propos^.  The  Exchanges' 
proposals  raise  no  qew  regulatory 
issues.  Aocordinglyi  the  Commission 
believes  it  is  consistent  with  Sections 
6(b)(5)  and  ig(b)(2)  of  the  Act  to 
approve  fte  proposed  rule  changes  on 
an  accelerated  basis.  In  addition,  the 
Commission  believfs  it  is  consistent 
with  Sections  6(b)(S)  and  19(b)(2)  of  the 
Act  to  approve  Amendment  No.  1  to  the 
PSE's  proposal  on  Sn  accelerated  basis 
so  that  IxMh  proposals  may  become 
effective  simultaneously. 

IV.  SoUdtatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  2p549.  Copies  of  the 
submission,  all  sufaJMquent 
ameiKlmfflits,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  fil#d  with  the 
Commission,  and  a^  written 
communications  relating  to  the 
proposed  rule  chaqges  between  the 
Commissicm  and  asy  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.aC.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  Copies  of  such  filings 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organizations.  All  submissions  should 
refer  to  the  file  numbers  in  the  caption 
above  and  should  be  submitted  by 
December  28, 1999- 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  oflthe  Act,"  that  the 


proposed  rule  changes  (SR-Amex-95- 
45  and  SR-P%-95-30)  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFuland, 
Deputy  Secretary. 

IFR  Doc.  95-29781  Filed  12-6-95: 8:45  am) 
8HJJN0  OOOC  MM-M-N 


[Release  No.  34-36631;  Fie  No.  8R-CHX- 
96-26] 

S«lf-R6gulatory  Organizalions:  Notice 
of  niing  of  Proposod  Ruto  Ctwngs  l»y 
ttM  Cttlcago  Stock  Exchange,  Inc. 
Relating  to  Listing  Standards 

November  30. 1995. 

Pursuant  to  Secticm  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  8, 1995, 
the  Chicago  Stodc  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fittm  interested  persons. 

I.  Self-Regnlatory  Organization's 
Statement  of  tlie  Terms  of  Substance  of 
tlie  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XXVm  of  the  Exchange's  Rules 
to  modify  the  Exchenge's  listing 
standards  and  create  two  tiers  of 
listings. 

n.  Self'Regnlatory  Organization's 
Statement  of  tlw  Purpose  of;  and 
Statutory  Basis  for,  tlie  Propoeed  Rule 
Cliange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  stunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Orffinization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  North  American  Securities 
Administration  Association 
("NASAA") '  has  endorsed  certain 
listing  standards  as  sufficient  to  warrant 
a  state's  granting  exchange-listed 
^securities  a  listing  exemption  from 
registration.  The  CHX  proposes  to 
modify  its  own  listing  standards  to 
comply  widi  those  endorsed  by  NASAA 
and  adopted  by  other  stock  exchanges.' 

The  CHX  proposes  changes  to  its 
Rules  regarding  the  quantitative 
requirements  for  issuers  and  issues, 
qualitative  requirements  for  issuers  (e.g., 
corporate  governance  standards),  and 
maintenance  criteria  for  issues.  In  no 
case  do  the  proposed  changes  decrease 
current  CHX  standards. 

NASAA  has  entered  into  a 
Memorandiun  of  Understanding 
("MOU")  with  the  Philadelphia  Stock 
Exchange  ("Phbc")  ^  and  the  Pacific 
Stock  Exchange  ("PSE").*  Those 
memoranda  set  out  standards  that 
NASAA  recognizes  as  sufficient  to 
warrant  listing  exemptions  from  state 
blue  sky  requirements.  The  proposed 
rules  establish  listing  standtuds  that  are 
essentially  identical  to  the  standards  set 
out  in  those  two  NASAA  MOUs. 
Although  the  CHX  is  in  the  process  of 
reaching  a  similar  MOU  with  NASAA, 
the  CHX's  new  listing  standards  are 
specifically  designed  to  satisfy  the 
listing  standards  endorsed  by  NASAA. 

Other  exchanges  have  established  two 
tiers  of  listing  requirements.  In  general. 
Tier  I  listing  standards  are 
quantitatively  and  qualitatively  higher 
(i.e.,  more  restrictive  and  demanding) 
than  Tier  II  listing  standards. 

The  CHX  does  not  currently  have  a 
two-tier  structtue  for  listings  but 
proposes  to  create  a  two-tiered 
structure.  Both  Tier  I  and  Tier  n  listed 
issues  will  be  traded  purauant  to 
idiantical  auction  rules,  but  otherwise 
the  two  tiere  will  differ  in  several  ways. 


"  Sm  PHLX  and  CBQE  Approval  Orders,  supra 
5. 

"15U.S.C78ffb)(2)  1988). 


"  17  CFR  200.30-3(aKl2)  (1994). 


<  NASAA  is  an  association  of  securities 
administrators  from  each  of  the  50  states,  the 
District  of  CBlumbia.  Puerto  Rico  and  ten  Canadian 
provinces. 

'  See,  e.g..  Securities  Exchange  Act  Release  No. 
34235  (June  17. 1994),  59  FR  32736  (June  24, 1994) 
(approving  a  Philadelphia  Stock  Exchange  rule 
change  adopting  NASAA  endorsed  standards); 
Securities  Exchange  Act  Release  No.  34429  (July  22, 
1994).  59  FR  38998  (Aug.  1, 1994)  (approving  a 
Pacific  Stock  Exchange  rule  change  adopting 
NASAA  endorsed  standards). 

>  The  Memoranduffi  of  Understanding  was 
approved  by  NASAA  and  Phbc  on  October  12. 1994. 

*  The  Memorandum  of  Understanding  was 
approved  by  NASAA  and  the  PSE  on  October  12, 
1994. 


The  new,  higher  standards  proposed  by 
the  CHX  will  constitute  requirements 
for  a  new  Tier  I  listing.  The  Tier  I 
requirements  for  a  CHX  listing  will  be 
identical  in  all  material  respects  with 
the  requirements  of  the  NASAA  MOUs. 
The  current  standards  of  the  CHX  will 
constitute  the  listing  requirements  ba 
the  new  CHX  Tier  II  Usting.  The 
NASAA  MOUs  do  not  address  Tier  II 
standards. 

Tier  I  issuers  and  issues  will  have  to 
meet  the  corporate  governance  and 
disclosure  standards  endorsed  by 
NASAA  MOUs.  These  include  newly 
specific  requirements  for  disclosure  of 
reports  filed  with  federal  regulatory 
bodies;  specific  requirements  for 
shareholoOT  approval  for  certain 
corporate  actions  involving  the  sale  or 
issuance  of  stock;  and  specific  voting 
rights  provisions  forbidding  corporate 
actions  that  have  a  disparate  impact  on 
holders  of  stock.  The  CHX  currently  has 
strict  corporate  governance  and 
disclosure  requirements,  which  will 
remain  in  place  for  Tier  11  issuers  and 
issues. 

The  CHX  will  identify  and  distinguish 
at  all  times  which  securities  are  listed 
purauant  to  Tier  I  and  Tier  n  standards. 
If  a  Tier  I  listed  security  fails  to  satisfy 
Tier  I  maintenance  standards  for 
continued  listing,  the  issue  will  be 
removed  from  Tier  I  listing.  If  it  meets 
Tier  n  standards,  it  will  thereupon  be 
listed  on  Tier  n.  If  it  does  not  meet  Tier 
n  standards,  it  will  be  delisted. 
Moreover,  if  a  Tier  II  listed  security 
matures  to  the  point  that  it  could  meet 
the  Tier  I  standards,  the  issuer  must 
apply  and  receive  approval  to  list  the 
security  pursuant  to  the  Tier  I  standards 
before  the  CHX  will  recognize  that 
security  as  a  Tier  I  issue.  The  CHX 
believes  that  adopting  two  tiers  of 
listing  standards  will  provide  flexibility 
for  the  CHX  in  pursuing  various  listing 
objectives  beneficial  to  CHX  members 
and  thepublic. 

The  QiX  has  chosen  to  adopt 
NASAA 's  MOU  standards  as  criteria  for 
its  new  Tier  I  because  the  CHX  views 
those  standards  as  carefoUy  crafted  to 
provide  an  extremely  high  level  of 
investor  and  shareholder  protection.  For 
the  same  reason,  the  CHX  proposes  for 
Tier  I  to  adopt  also  NASAA 's  substantial 
corporate  governance  standards, 
including  requirements  for  independent 
directora,  audit  committees,  shareholder 
quorums,  common  stock  voting  rights, 
and  conflict  of  interest  provisions.  The 
CHX's  currrat  rules  already  address 
many  of  ttiese  same  issues,  but  for  Tier 
I  the  CHX  prt^KMOs  to  adopt  aU  of 
NASAA's  suggested  standards. 

Tier  I  standards  must  be  satisfied  by 
all  issuera  on  a  colitinuing  basis. 


Moreover,  CHX  standards  for  Tier  I 
initial  and  maintenance  listing  are  both 
mandatory  and  non-waivable. 

^ier  I  Standards 

With  regard  to  common  stock.  Rule 
8(a)  replicates  the  NASAA  MOUs' 
numerical  criteria  applicable  to  original- 
listing  determinations  in  every  aspect 
including  net  tangible  assets,  numbers 
of  shareholdere  and  shares  publicly 
held,  pre-tax  and  net  earnings,  and  stock 
price. 

In  Rule  8(b),  the  CHX  proposes  to  also 
offer  alternate  listing  standards  for 
common  stock  issues.  The  proposed 
standards  are  identical  to  those 
endorsed  by  NASAA.  The  CHX  offers 
the  alternate  standards  because  there  are 
certain  smaller  companies  that  either 
due  to  the  nature  of  their  business  or  the 
amount  of  resources  committed  by  the 
company  to  research  and  development, 
would  not  meet  the  standards  in  Rule 
8(a)  but  nevertheless  deserve  Tier  I 
status.  Thus,  those  types  of  companies 
may  be  approved  for  listing  imder  Tier 
I  if  they  satisfy  the  alternate  listing 
criteria. 

Rule  8(c),  in  conformance  with  the 
NASAA  MOUs,  provides  standards  for 
initial  pubUc  offerings  approved  for 
listing  on  the  CHX.  Such  offerings  must 
be  underwritten  on  a  "firm 
commitment"  basis  and  must  meet  the 
CHX's  listing  standards  within  a  30-day 
grace  period  after  completion  of  the 
offiaring. 

With  regard  to  preferred  stock.  Rule  9 
provides  the  Tier  I  original  listing 
criteria.  Preferred  stock  issuers  must 
satisfy  the  same  net  tangible  assets  and 
net  earnings  criteria  applicable  to 
issuers  of  common  stock.  The  ability  of 
the  issuers  to  service  the  dividend 
requirements  for  preferred  stock  will 
also  be  evaluated.  The  requirements  will 
differ  for  number  of  shares  publicly  held 
and  aggregate  market  value  depending 
on  whether  the  issuer  has  common 
stock  listed.  Where  the  common  stock  is 
Usted  on  the  CHX,  New  York  Stock 
Exchange  ("NYSE"),  or  American  Stock 
Exchange  ("Amex"),  at  least  100,000 
shares  of  preferred  stock  must  be 
publicly  held  with  an  aggregate  market 
value  of  at  least  $2  miUion  dollars. 
Where  the  common  stock  is  not  so 
listed,  at  least  400,000  shares  of 
preferred  stock  must  be  publicly  held 
with  an  aggregate  market  value  of  at 
least  $4  million.  Differentiating  on  this 
basis  reflects  the  CHX's  beUef  that 
companies  whose  securities  are  publicly 
traded  have  a  more  significant  investor 
following  and  a  greater  demonstrated 
ability  to  raise  necessary  capital  while 
meeting  the  contingent  payment 
obligations  associated  with  preferred 


stock  and,  as  described  below,  bond  and 
debentures.  In  either  case,  a  share  of 
preferred  stock  must  have  a  minimum 
closing  bid  price  of  SlO  to  be  eligible  for 
listing. 

Listing  of  bonds  and  debentures 
under  Tier  I  will  be  governed  by  Rule 
10.  In  addition  to  evaluating  issuers 
according  to  the  same  net  tangible  assets 
and  earnings  standards  applicable  to 
equity  issuers,  the  CHX  will  also 
evaluate  the  ability  of  these  issuers  to 
satisfy  the  interest  and  principal 
payments  of  bonds  and  debentures  as 
they  become  due.  As  above,  the  required 
aggregate  market  value  and  number  of 
public  beneficial  holders  varies 
depending  on  whether  the  issuer's 
common  stock  is  listed  and  traded  on 
eiUier  the  CHX.  Amex  or  NYSE. 
Additionally,  the  CHX  will  require 
municipal  bonds  to  meet  higher 
standards  than  other  bonds. 

Issuers  seeking  listing  of  warrants 
under  Tier  I  must  satisfy  the  criteria  of 
Rule  1 1 .  The  CHX  will  set  standards 
with  regard  to  public  distribution,  and 
it  will  not  list  warrants  unless  the 
security  underlying  the  warrant  is 
already  listed  or  will  be  listed 
concurrentiy  with  the  warrants  on  Tier 
I. 

Rule  12  provides  criteria  for 
contingent  value  rights  ("C:VRs").  The 
CHX  will  set  standards  for  CVRs  with 
regard  to  aggregate  market  value,  pubUc 
distribution,  net  tangible  assets,  and 
maturity  date.  CVR  issuers  must  meet 
the  net  tangible  assets  and  earnings 
requirements  for  issuers  of  stock  listed 
on  the  Exchange,  and  the  CTVRs  to  be 
listed  must  have  been  approved  for 
listed  on  another  national  securities 
exchange.  Finally,  Rule  13  contains 
criteria  appUcable  to  new  and 
innovative  products  that  do  not  fall 
within  Rules  8-12  but  otherwise  have 
the  financial  qualifications  to  be  listed 
and  are  suitable  for  auction  market 
trading. 

The  CHX's  maintenance  requirements 
for  Tier  I  securities  duplicate  those 
found  in  the  NASAA  MOU  witii  the 
PSE.  Rules  14-17  set  forth  those 
maintenance  requirements  for  each  type 
of  issue.  The  CHX  will  initiate  delisting 
procedures  against  any  issue  that  fails  to 
meet  the  maintenance  requirements  on 
a  continuing  basis. 

Tier  n  Standards 

Rule  18  sets  forth  the  CHX's  proposed 
Tier  II  standards.  Tier  II  standards  will 
allow  companies  that  may  not  be  large 
enough  to  list  tinder  Tier  I  the 
opportunity  to  have  their  securities 
traded  in  an  auction  market,  thereby 
increasing  liquidity  aiMi  issuer  access  to 
the  investment  commimity. 
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Tiie  CHX's  prop<JMd  Tier  n  standards 
are  eaaentially  ideridcal  to  the  current 
CHX  standards  apivicaMe  to  all  listed 
issues,  except  th^  Index  warrants  and 
omtingBnt  value  ri#hts  wiU  no  longer  be 
listed  under  Her  nr 


The  CHX  does  n4t  propose  to 
materially  change  is  admissions  . 
I»ocedures  or  its  delisting  procedures. 

2.  Statutory  Basis  . 

Hie  propoeed  ru)e  duuMB  is 
consistent  with  SeqticMi  6(b)(5)  of  the 
Act  in  that  the  profosal  fbeters 
cooperation  and  oc^dinatioo  with 
persons  engaged  iq  regulating,  dealing, 
settling,  prooessind  inlormatioa  with 
respect  to,  and  fe^itating  transactions 
in  securities,  remores  impediments  to 
and  perfects  the  mechanism  of  a  free 
and  open  market  and  a  national  maricet 
system  and  protect^  investors  and  the 
public  interest.  The  propoisal  also  is 
consistent  with  Section  llA  of  the  Act 
in  that  approval  of  the  Tier  I  standards 
will  aid  in  the  devilopment  of  the 
national  ntari^  syftem  by  enhancing 
competition  for  eqi^ty  listings. 

B.  Self-Regulatory  Organization's 
Statement  on  Buirhn  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burcton  cm 
competition. 

C.  Se^-ReguJatory  Oiganixation's 
Statement  on  Qmvfnenta  on  the 
Propo$ed  Rule  Chapgfi  Received  From 
Membas.  Particip^ts.  or  Others 

No  wfitten  comments  were  either 
solidted  or  received. 

m.  Date  of  Eflecti«Biieaa  of  die 
Frepoaed  Rule  Oh4iig»  and  Timing  for 
i  Actiot 


Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Re^ster  or 
within  sudi  other  period  (i)  as  the 
Commission  may  qesignate  up  to  90 
days  of  sueh  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  wding  or  (ii)  as  to 
which  the  sei^reg^latory  organization 
consents,  the  Comlnission  will: 

(A)  By  ordw  approve  the  {woposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Selidtation  of  Ceaunents 

Interested  persons  are  invited  to 
submit  written  dattu  views,  and 
arguments  concerOing  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
%vith  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communication  relating  to  the  propoeed 
rule  change  between  the  Commission 
and  any  person,  Qther  than  those  that 
may  be  withheld' from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inqiecticm  and  copying  at  the  • 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N.W..  Washington,  D.C 
20549.  Copies  of  such  filing  will  also  be 
available  for  inflection  and  copying  at 
the  prindpal  offioe  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-95-26  and  should  be 
sulmitted  by  December  28, 1995. 

For  the  Commission,  by  the  Division  of 
Marlut  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand. 
Deputy  Secretary. 
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{nuiaii  Ma  34-aeS33;  File  Noa.  8R- 
PHILADEP-«6-09;  SR-MSTC-«6-0q 

S0H>Regul«lory  OrganizaAions; 
PhiladalpMa  Dapoaitory  Trust 
Company  and  Mkliwaat  SaeurMaa  Truat 
Company,  Notica  of  Filing  and 
Immadtota  Effaetlvanaaa  of  Propoaad 
Rula  Ctiangaa  Modifying  Procaduraa  to 
EnaMa  Complianca  With  Confirmation 
Otodoaura  Raquiramanta  Through  tha 
Uaa  of  tha  InaOtutional  Dallvary 
Syatam 

November  30, 1995.  • 

Pursuant  to  Secticm  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act).! 
notice  is  hereby  given  that  on  October 
24. 1995,  and  oo  October  27, 1995, 
respectively,  the  Philadelphia 
Depository  Trust  Company 
("PHILADEP")  and  Uie  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commisaion")  the 
proposed  rule  changes  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  primarily  by 
PHILADEP  and  MSTC  The  Commission 
is  publishing  this  notice  to  solidt 
commmts  on  the  proposed  rule  changes 
from  interested  puties. 


L  Srif-Regalatny  Organizatiaiie' 
StateoMBla  «f  tha  Tanaa  of  Subatance  of 
the  Propoaad  Rnla  ChaiigBa 

PHILAIXP  and  MSTC  propose  to 
make  additions  to  ttieir  respective 
procedures  ^  to  enable  their  partidpants 
using  tiie  Institutional  Delivery  ("ID") 
system  for  goierating  confirmations  fbr 
customer  transactions  to  comply  with 
certain  disdosure  requirements  of  Rule 
lOb-10  under  the  Act> 

n.  Sdf-Ragalatary  Oi:|anizatioiis' 
Statemanta  of  the  Pmpoae  of,  and 
Statntoiy  Basis  for,  the  Propoeed  Rule 


In  their  filings  with  the  Commission. 
PHILADGP  and  MSTC  included 
statements  conceming  the  purpose  of 
and  the  basia  tar  the  proposed  rule 
changes  and  discussed  any  comments 
they  received  on  the  proposed  rule 
changes.  The  text  of  these  statements 
may  be  examined  at  the  places  spedfied 
in  Item  IV  below.  PHILADEP  and  MSTC 
have  prepared  summaries,  set  forth  in 
section  (A).  (B).  and  (Q  below,' of  the 
most  significant  aspects  of  sudi 
statements.* 

A.  S^f-Regulatory  Organizations' 
Statmnents  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

In  1994,  the  Commission  adopted 
amendments  to  Rule  lOb-lO.' 
SubsequenUy,  the  Division  of  Market 
Regulation  issued  a  no-action  letter  to 
the  Public  Securities  Association 
CTSA")  (m  bdialf  of  its  members  and 
all  other  brokers  and  dealers 
temporarily  exempting  them  bom. 
certain  disclosure  requirements  of 
paragraphs  (a)(7).  (aH8).  and  (a)(9)  of 
Rule  2(K>-10  until  November  1, 1995.* 

The  purpose  of  these  proposed  nile 
rbAngna  is  to  enable  PHILADEP  and 
MSTC  partidpants  using  the  ID  system 
for  gmerating  confirmations  for 
customer  transactions  to  comply  with 
the  following  three  disclosure 
requirements  upon  the  expiration  of  the 
temporary  exemption  on  November  1, 
1995. 


>  IS  U.S.C  TiiOtNi)  (laea). 


*  While  MSTC  doe*  not  have  ipectfic  written  ID 
ptoceduret,  the  MST  System  Flesh  newsletter  is 
sent  to  MSTt;  perticipents  to  update  them  on. 
among  other  things.  ID  system  changes.  The 
newsletter  is  kept  oo  record  at  MSTC  and  is  used 
by  MSTC  as  its  participant  procedures. 

.    >27CFR240.10l>-10(ieM). 

«The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  PHILADEP  and  MSTC  , 

>  For  a  complete  discussion  of  the  emendments, 
reiar  to  Securities  Exchange  Ad  Kelease  No.  34962 
(November  10. 1994).  99  FR  59012. 

•  Utter  from  Catherine  McGuiie,  Chief  Counsel. 
Division  of  Merket  Regulation.  Commission,  to 
Geofge  P.  Miller,  Esq.,  Vice  PMsideat  and  Associate 
General  Counsel.  PSA  (Septeober  29. 1995). 
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(1)  The  amended  rule  reburies  brokm- 
dealers  to  disdose  that  they  are  not 
members  of  the  Securities  Investor 
Protection  Corporation  ("SIPC")  if,  in 
fact,  they  are  not  so  affiliated.  These 
broker-dealers  may  make  such 
disdosures  by  noting  "[Name  of  broker- 
dealerl  is  not  a  member  of  SIPC"  in  the 
Spedal  Instructions  field  of  trade  data 
submitted  to  the  ID  system.  PHILADEP's 
and  MSTC's  proposed  rule  changes  add 
to  their  respective  procedures  the 
method  by  which  broker-dealers 
indicate  that  they  are  not  SIPC 
members. 

(2)  In  the  case  of  a  private  debt 
security,  the  amended  rule  requires 
brokerndealers  to  disdose  if  the  security 
is  not  rated  by  a  nationally  recognized 
statistical  rating  organization.  A  broker- 
dealer  using  the  ID  system  can  disclose 
that  fart  by  entering  "Not  Rated"  or 
"N/R"  in  the  Spedal  Instructions  field. 
PHILADEP's  and  MSTCs  proposed  rule 
changes  add  to  their  respective 
procedures  a  statement  of  the  meaning 
of  the  codes  "Not  Rated"  or  "N/R." 

(3)  The  amended  rule  requires  broker- 
dealers  to  disdose  that  the  yield  for 
asset-backed  securities  that  are 
continuously  subjert  to  prepayment 
may  vary  depending  upon  the  rate  of 
prepayments.  Upon  written  request 
from  their  customers,  broker-dealers 
will  provide  certain  information 
conceming  the  fartors  that  affert  these 
seciuities'  yield.  A  broker-dealer  using 
the  ID  System  can  enter  one  of  several 
acronyms  in  the  Security  Type  field 
identifying  the  security  as  one  of  several 
types  of  securities  that  meet  the  rule's 
definition  of  asset-backed  security. 
PHILADEP's  and  MSTC's  proposed  rule 
changes  add  to  their  respective 
procedures  a  provision  designating 
several  acronyms  that  when  placed  in 
the  Security  Type  field  will  denote  that 
the  security  meets  the  Rule  lOb-10 
definition  of  an  asset-backed  security. 

PHILADEP  and  MSTC  believe  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  Sertion 
17A(B)(3)(F1 '  of  tiie  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
PHILADEP  and  MSTC  because  the 
proposed  rule  changes  will  facilitate  the 
confirmation  of  transartions  through  the 
use  of  the  ID  system  iii  compliance  with 
the  additional  requirements  of  Rule 
lOb-10  and  in  conjunction  with  the 
expiration  date  of  the  temporary 
exemption  on  November  1, 1995. 


B.  Self-Regulatory  Organizations' 
Statements  on  Burden  on  Competition 

PHILADEP  and  MSTC  believe  these 
procedural  modifications  will  not 
impose  a  burden  on  competition. 

Self-Regulatory  Or^nizations' 
Statements  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

PHILADEP  and  MSTC  have  neither 
solidted  nor  received  comments  on  the 
proposed  rule  changes. 

m.  Date  of  EfiEsctivraesa  of  the 
Proposed  Rule  Changes  and  Tuning  for 
Commission  Action 

The  foregoing  rule  changes  have 
become  effective  pursuant  to  Section 
19(b)(3)(A)(i)8  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(4) »  promulgated 
thereimder  because  the  proposals 
constitute  changes  in  existing  services 
of  registered  clearing  agendas  that  do 
not  adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  those  clearing  sondes  or  for 
which  they  are  responsible  and  do  not 
significantly  a^rt  the  respective  rights 
or  obligations  of  the  clearing  agendes  or 
persons  using  the  service.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  changes,  the  Commission  may 
summarily  abrogate  such  rule  changes  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  SoUdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  conceming  the  foregoing. 
Persons  making  such  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
respecting  the  proposed  rule  changes 
that  are  filed  with  the  Commission,  and 
all  written  communications  conceming 
the  proposed  rule  changes  between  the 
Commission  and  any  jwrson,  other  than 
those  that  may  be  withheld  from  the 
public  pursuant  to  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  N.W.,  Washington,  DC 
20549.  Copies  of  the  respertive  filings 
will  also  be  available  for  inspection  and 
copying  at  the  principal  offices  of 
PHILADEP  and  MSTC.  All  submissions 


should  refer  to  File  Nos.  SR- 
PHILADEP-95-^9  and  SR-MSTC-95- 
09  and  should  be  submitted  by 
December  28. 1995. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  *<> 
Jonathaa  G.  Katz. 
Secretary. 

[FR  Doc.  95-29783  Filed  12-6-95;  8:45  ami 
aajjNO  oooc  wifr-ei-M 

(nalsaas  No.  34-36541 ;  FHe  No.  8R-Amw(- 
96-28] 

Satf-Ragulatory  OrgarUzationa; 
American  Stock  Exchange.  Inc.;  Order 
Qranting  Approval  to  Propoaad  Rule 
Change  Relating  to  Updates  to  the 
Exchange's  Company  Guide 

November  30. 1995. 


I.  Introduction 

On  July  19, 1995,  the  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  l9b-4  thereunder,*  a 
proposed  mle  change  to  update  various 
sections  of  its  Company  Guide.  On 
September  28. 1995.  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  mle 
change.^ 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  October  10, 
1995.*  No  comments  were  received  on 
the  proposal. 

n.  Description  of  the  Proposal 

The  Exchange  has  proposed 
amendments  to  several  sections  of  the 
Amex  Company  Guide  in  order  to 
conform  it  with  recent  changes  to 
comparable  New  York  Stock  Exchange 
("NYSE")  sections,  to  update  certain 
sections  that  contain  provisions  that  are 
no  longer  applicable,  and  to  clarify 
certain  obligations  contained  in  the 
mles.  As  described  more  fully  below, 
the  Exchange  proposes  to  amend 
sertions  of  its  Company  Guide  that 
pertain  to  preferred  stock,  warrants, 
conflicts  of  interest,  original  and  annual 
listing  fees,  the  Usting  resolution, 
"backdoor"  hstings.  fractional  shares, 
the  listing  agreement,  interim  reports. 


'15  U.SX.  7a«j-l(bK3)(F)  (19B8). 


•15  U.S.C  78s(b)(3MAMi)  (1988). 
"17  CTR  240.1«b-4(eK4)  (1994). 


'"  17  OTl  200.30-3(«Kl2)  (1994). 

'  15  U.S.C.  78»(b)(l). 

»17CFR240.19b-4. 

'  S«e  Letter  from  Geraldine  M.  Brindisi,  Vice 
President  and  Corporate  Secretary,  Amex.  to  Glen 
Banentine,  Senior  Counsel/Team  Leader.  SEC 
(Sept.  28. 199S). 

*  Securities  Exchange  Act  Release  No.  36326  (Oct. 
3,  1995).  60  FR  52713. 
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legending  requiieBBnts,  and  delisting 
standards. 
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A.  Pnfm9d  Stock 

The  Kxnhinge  propoaes  to  amoid 
Section  103  to  make  it  clear  that  the 
numerical  guidelines  contained  in  this 
section  concerning  taggregate  m^cet 
value  and  price  per  share  only  apply  to 
publicly  held  shares.  The  Evrhiinga  also 
proposes  to  amend  Section  103  of  the 
Company  Guide  to  iprovide  that  the 
Amex  will  not  con^der  listing  any  issue 
of  convertible  prefcirrad  stodc  unless  the 
underlying  security  is  subject  to  real- 
time last  sale  reporting.  Currently,  as  a 
general  rule,  conve^le  prefnred  stock 
may  be  listed  on  the  Exchange  only  if 
the  underlying  security  is  li^ed  on 
either  the  Amex  or  the  NYSE.  The 
Exchange  believes  1^  lestrictitm  is  no 
longer  necessary  beksuse  it  was  adopted 
at  a  time  when  only  the  Amex  and  the 
NYSE  provided  last  sale  reporting 
infannation.  Now,  however,  other 
markets  disseminate  such  informaticm.' 

B.  Wamuiia 

In  order  to  simplify  the  listing 
process,  the  Exchange  proposes  to 
consolidate  all  of  its  listing  guidelines 
concerning  warranto  into  Section  105, 
add  a  para^ph  to  Section  105  that 
requires  an  issuer  t<>  provide  the  Amex 
with  two  months  a^^^ce  notice  of  any 
extension  of  the  expiration  date  of  a 
warrant  issue,  delete  Section  508  of  the 
Company  Guide"  atid  incorporate  it  into 
Section  105,  and  amend  Section  105  to 
refarenoe  the  guidelines  contained  in 
Section  902  of  the  Company  Guide.' 

C  Conflicts  ofbute^est 

The  Exdiange  proposes  to  delete  the 
clause  in  Section  120  of  the  Company 
Guide  that  authorizes  the  Exchange  to 
require  a  company  to  enter  into  a 
special  agreement  designed  to  reduce 
the  possibility  of  abuse  of  a  conflict  of 
interest  situation,  llie  Exchange 
believes  this  provislcm  is  obsolete 
because  audit  committees^  are 
responsible  for  revipwing  transactions 


>  The  Exchange  alto  notes  that  such  a  change 
would  be  consistent  with  Section  104  of  the 
Company  Guide  because  this  section  permits  the 
listing  of  convertible  bor|ds  and  debentures  so  long 
as  the  underlying  issue  into  which  the  bond  or 
debenture  is  convertible  is  subiect  to  last  sale 
reporting.  See  Securities  Exchange  Act  Release  No. 
22714  (Dec.  20.  1965).  5fl  FR  5195S. 

*  Under  certain  circunctances,  this  section 
requires  warrants  to  be  split  in  the  same  proportion 
aa  the  underlying  common  stock. 

'  Section  902  contains  guidelines  that  are 
■pylicihla  I*  rwl*enaM«  (callable)  iteuee. 

■The  Exchange  requir<s  every  listed  company  to 
establiah  and  maintain  an  audit  committee  that,  at 
the  very  least,  is  composed  of  a  majority  of 
indepwident  diracton.  ^|mex  Company  Guide 
•action  121. 


presenting  potential  conflicts  of  interest 
and,  in  practioe,  the  Exchange  no  longer 
utilizes  these  special  agreements. 
Moreover,  the  Kxchanga  notes  that  the 
NYSE' did  away  with  a  similar  provision 
soma  time  ago.' 

D.  Originai  and  Annual  Listing  Fees 

Currraitly,  Secticm  140  (rfthe 
Company  Guide  speiifies  the  original 
listing  fee  for  more  than  one  million 
shares  and  theise  for  less  than  one 
million  shares,  but  does  not  specify  the 
fee  for  exactly  one  million  shares.  The 
Exchange  proposes  to  correct  this 
oversight  by  making  it  clear  that  the  fee 
for  exactly  one  million  shares  is 
$10,000.  The  Exchange  also  proposes  to 
make  it  clear  that,  according  to  Section 
141  of  the  Company  Guide,  the  annual 
listing  fee  for  a  warrant  issue  is  based 
on  the  numbw  of  warrants  issued,  not 
the  number  of  shares  underlying  the 
warrants. 

E.  Opinion  of  Counsel 

The  Exchange  prc^>o6es  to  delete  from 
Section  213  of  the  Company  Guide  the 
requirement  that  the  opinion  of  counsel 
address  a  prospect  company's 
qualification  to  conduct  business  in 
jurisdictions  other  ttian  that  of  its  state 
of  incorporation.  In  support  of  this,  the 
Exchange  dtes  an  ABA  spcmsored  study 
of  third-party  legal  opinions  that  states 
that  an  opinion  concerning  a 
corporation's  qualification  to  do 
business  in  jurisdictions  other  than  that 
of  incorporation  is  generally  not  cost 
effective  or  necessary.'"  In  addition,  the 
Exchange  notes  that  the  NYSE  does  not 
have  a  similar  requirement. 

F.  Listing  Resolution 

The  Exchange  proposes  to  delete  from 
Sections  213  and  330  the  requirement 
that  a  prospect  company's  Board  of 
[Erectors  provide  the  Exchange  with  a 
listing  resolution  authorizing  the  filing 
of  the  listing  application.  The  Exchange 
believes  this  requirement  does  not  serve 
any  significant  purpose  and,  essentially, 
is  ceremonial;  in  nature. 

G.  "Backdoor"  Listings 

Currently,  the  literal  language  of 
Section  341  of  the  Company  Guide 
indicates  that  the  surviving  entity  of  a 
backdoor  listing  '^  transaction  must 


»  Securities  Exchange  Act  Release  No.  20767 
(Mar.  20. 1984).  49  FR  11275  (approving  File  No. 
SR-NYS&-«3-ll). 

'"See  American  Bar  Association.  Third-Party 
Legal  Opmion  Report,  Including  the  Legal  Opinion 
Accord,  of  the  Seclkm  oflitumet$  Law,  47  B«u. 
Uw.  167  (Nov.  1991). 

"The  Exchange  defines  a  "backdoor"  listing  as 
any  plan  of  acquisition,  merger,  or  conselidatiMi. 
the  net  effect  of  which  is  that  a  listed  company  is 
acquired  by  an  unlisted  company  even  though  the 


meet  the  Exchange's  original  listing 
guidelines  in  all  respects.  The  Exdiange 
states,  however,  that  it  has  been  its 
longstanding  practice  to  evaluate  a 
backdoor  Usting  on  the  same  basis  that 
an  original  Usting  is  reviewed.  Among 
other  things,  this  allows  the  Exchange  to 
exOTdse  its  discretion  to  approve  a 
backdoor  Usting  evm  thov^gn  the 
company  does  not  meet  all  of  the 
Exchange's  numerical  guidelines.*^  The 
Exchange  proposes  to  make  this  section 
consistent  witn  the  Exchange's  practioe. 

H.  Fractional  Shares 

Very  often  when  a  company  issues  a 
stock  dividend,  the  issuer  must  settle 
frectionai  share  interests.  The 
Exchange's  current  practice  is  to  require 
those  companies  that  do  notchoose  to 
settle  such  interests  with  a  cash 
payment  to  round  up  to  a  full  share  in 
payment  for  the  fractional  amount.  The 
Exchange  reasons  that  if  the  issuer  were 
to  rotmd  down,  the  shar^older  would 
be  deprived  of  assets  due  him  or  her. 
The  Exchange  proposes  to  make  this 
requirement  expUdt  by  inserting  it  into 
Section  507  of  the  Company  Guide. 

/.  Listing  Agjreeaient 

In  its  present  form,  the  Exchange's 
Usting  agreement  spedfies  a  number  of 
obUgations  that  a  Usted  company  is 
subject  to  by  virtue  of  Usting  its 
seciuities  on  the  Amex.  Most  of  these 
obUgations  also  are  contained  in  various 
sections  of  the  Company  Guide.  In  order 
to  eliminate  redundandes  and  avoid 
confusion,  the  Exchange  proposes  to 
move  to  the  Company  Guide  those 
provisions  that  currentfy  are  contained 
in  the  listing  agreement,  but  are  not 
contained  in  the  Company  Guide.  In 
addition,  the  Exchange  proposes  to 
amend  its  Usting  agreement  to  simply 
state  that  the  issuer  agrees  to  comply 
with  all  of  the  Exchange's  rules, 
poUcies,  and  procedures  that  apply  to 
listed  companies. 

/.  Interim  Reports 

The  Exchange  proposes  to  amend 
Secticm  623  of  the  Company  Guide  to 
advise  companies  that  when  they 
choose  to  mail  interim  reports  to 
shareholders,  they  should  send  the 
reports  to  both  the  record  holders  and 
the  beneficial  owners.  The  Exchange 
beUeves  this  change  strikes  an 
appropriate  balance  between  the  benefit 
of  mailing  these  reports  to  both  the 
record  holdws  and  the  benefidal 
owners  against  the  high  cost  of 


listed  company  is  the  nominal  survivor.  Amex 
Company  Guide  section  341 . 

"Similarly,  the  fact  that  an  issuer  meets  the 
numerical  guidelines  does  not  necessarily  mean 
that  its  application  will  be  approved. 


mandating  such  action.  In  support  of 
this  rule  diange,  the  Exchange  notes 
that  the  NYSE  previously  made  a 
similar  change  to  its  rules.*^ 

K.  Legending  Requirements 

Currently,  Section  980  of  the 
Company  Guide  requires  that  Usted 
securities  issued  in  reliance  upon  an 
exemption  from  the  registration 
requirements  of  Section  5  of  the 
Securities  Ad  of  1933  "  bear  a  legend 
spedfying  that  sale  or  transfer 
restrictions  apply  to  such  securities.  The 
Exchange  proposes  to  delete  this 
requirement.  The  Exchange  states 
issuers  have  complained  that  the 
Exchange  requirement  may  be 
unnecessary  and,  in  some  instances, 
more  restrictive  than  the  appUcable 
laws.  In  addition,  the  Amex  notes  that 
the  NYSE  does  not  impose  an 
independent  legending  requiremmit  on 
its  listed  companies. 

L  Delisting  Standtuds 

Because  more  brokerage  firms  are 
holding  securities  for  their  customers  in 
"street  name,"  and  fewer  customers  are 
demanding  physical  delivery  of  their 
securities,*'  the  proportion  of  beneficial 
holdere  to  record  holdere  has  increased 
dramatically  in  recent  years. 
Accordingly,  companies  are  less  likely 
to  meet  the  Exchange's  maintenance 
standards  concerning  the  total  number 
of  round  lot  shareholders  of  record.  As 
a  result,  certain  companies  that  have 
weU  over  300  round  lot  beneficial 
shareholdere  could  be  subjed  to 
deUsting  proceedings.*"  In  order  to 
address  this  situation,  the  Exchange 
proposes  to  amend  Sedion  1003  of  the 
Company  Guide  to  refer  to  "pubUc 
shareholdere"  *'  instead  of 
"shareholdere  of  record." 


^         ^  >  Securities  Exchange  Act  Release  No.  35373 
(Feb.  14, 1995).  60  FR  9709  (approving  File  No.  SR- 
NYSE-94-12). 

"15U.S.C.  77e. 

IS  This  change  in  practice  is  in  accordance  with 
recommendations  for  incieaaed  safety  and 
soundness  in  the  securities  industry  made  by  the 
Bachmann  Task  Force.  See  Bachmann  Task  Force, 
Report  of  the  Bachmann  Task  Force  on  Clearance 
and  Settlement  Reform  in  the  U.S.  Securities 
Markeu  24-26  (May  1992)  (recommending  the 
reduction  In  use  of  physical  certificates). 

'•Section  1003  of  the  Company  Guide  provides, 
in  pertinent  part,  that  the  Exchange  normally  will 
consider  delisting  a  security  "if  the  totol  number  of 
round  lot  shareholders  of  record  is  less  than  300 
•  •  *."  (Emphasis  added). 

"This  term  would  include  both  shareholders  of 
record  snd  beneficial  holders,  but  exclude  officers, 
directors,  controlling  shareholders,  and  other 
concentrated  (i.e.,  5%  or  greater),  affiliated,  or 
family  holdings.  In  addition,  the  Exchange  proposes 
to  make  conforming  changes  to  sections  102, 103, 
105, 106. 107, 110,  and  118. 


m.  Discussion 

The  Commission  has  reviewed  the 
Amex's  proposed  rule  changes  carefully 
and  concludes  that  these  proposed 
changes  are  consistent  with  the 
requirements  of  the  Ad  and  the  rules 
and  regulations  thereunder  appUcable  to 
a  national  securities  exchange.  In 
particular,  the  Clommission  finds  that 
the  amendments  contained  in  this 
proposal  are  consistent  with  the  Sedibn 
6(b)(5)  *•  requirements  that  the  rules  of 
an  exchange  be  designed  to  promote  just 
and  equitable  prindples  of  trade,  to 
prevent  fraudulent  and  manipulative 
ads,  and,  in  general,  to  proted  investore 
and  the  public;  and  are  not  designed  to 
permit  im&ir  discrimination  between 

issuera. 

The  Commission  supports  the  Amex's 
efforts  to  continue  to  review  the  form 
and  substance  of  its  listed  company 
regulations  in  response  to  changes  in 
market  strudure  and  eliminate 
requirements  that  no  longer  serve  a 
meaningful  regulatory  purpose.  In  this 
regard,  the  dianges  to  the  listing 
process,  such  as  eliminating  the 
requirement  for  a  Board  resolution 
authorizing  the  submission  of  a  listing 
appUcation,  should  make  the  listing 
process  easier  for  issuers  without  raising 
any  regulatory  concerns.  The 
Commission  also  beUeves  the  proposed   i 
rule  changes  should  be  helpful  in  / 

updating  the  Amex's  listed  company 
rules,  should  fadUtate  transactions  in 
securities,  should  clarify  certain 
obligations  contained  in  the  rules  and, 
in  general,  further  the  purposes  of  the 
Ad.  Finally,  although  the  Commission 
has  certain  concerns  regarding  the 
amendments  to  backdoor  listings, 
deUsting  standards,  and  convertible 
preferred  stock,  for  the  reasons 
discussed  below,  we  beUeve  these 
provisions  should  be  approved. 

First,  according  to  the  Amex,  the 
changes  to  the  backdoor  listing 
standards  will  provide  the  Exchange 
with  the  same  flexibiUty  it  currently  has 
in  evaluating  original  Usting 
applications.  Although  the  Commission 
is  approving  the  Exchange's  more  Uberal 
language  concerning  backdoor  Ustings, 
we  beUeve  that,  as  a  general  matter, 
Usted  companies  should  meet  the 
Exchange's  numerical  and  other  Usting 
guideUnes.  To  the  extent  certain 
flexibility  in  applying  listing  standards 
may  occasionally  be  needed,  the 
(Commission  expeds  the  Exchange  to 
exerdse  its  discretion  conservatively 
when  granting  an  exception  to  these 
standards.  Moreover,  when  the 
Exchange  chooses  to  make  an  exception 


to  its  stated  Usting  standards,  the 
Commission  exj>eds  the  Exchange  to 
have  procedures  in  place  that 
adequately  document  and  provide 
suffident  analysis  as  to  why  it  is  making 
such  an  exception  and  which  fectors  it 
considered  pertinent. 

Second,  the  proposed  amendment  to 
the  Exchange's  delisting  standards 
concerning  the  total  number  of  round 
lot  shareholders  is  a  reasonable 
response  to  changing  market  conditions. 
In  approving  this  amendment,  however, 
the  Commission  understands  the 
Exchange  will  have  certain  procedures 
in  place  to  verify  the  total  number  of 
roimd  lot  benefidal  holders.  In  this 
regard,  the  Exchange  has  represented  to 
the  Commission  that  if  Item  5  of  a  listed 
company's  Form  lOK  reflects  that  there 
are  less  than  300  record  holders,  the 
Corporate  Relations  Manager  assigned  to 
this  company  will  ask  the  company  to 
provide  confirmation  of  the  number  of 
beneficial  holders.'"  The  Commission 
believes  these  procedures  will  help 
ensure  that  Usted  companies  continue  to 
meet  the  minimum  shareholder 
requirements  for  continued  Usting. 

Finally,  in  approving  the  changes  to 
Sedion  103  that  would  permit  the 
Usting  of  convertible  preferred  stock 
where  the  underlying  security  is  subjed 
to  real-time  last  sale  reporting,  the 
Commission  expects  the  Amex,  where 
appropriate,  to  ensure  that  the 
underlying  security  is  generally 
consistent  with  the  Exdiange's  common 
stock  listing  guidelines.  This  would  be 
particularly  expeded  in  cases  where  the 
convertible  preferred  could  ad  as  a 
surrogate  for  trading  in  the  underlying 
common  stock  [i.e.,  the  preferred  stock 
is  strudured  in  a  way  to  trade  as  a 
surrogate  for  the  common  stock  and 
represents  a  substantial  portion  of  the 
outstanding  underlying  common  stock). 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Ad.^o  that  the 
amended  proposed  rule  change  (SR- 
Amex-95-28)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

looathui  G.  Kmtz.  r 

Secretary.  / 

|FR  Doc.  95-29784  Filed  1*4-95;  8:45  am) 
BiujNO  cooc  wia-ei-M 


••15U.S.C78f(b)(5). 


<*See  lyetter  from  Claudia  Crowley.  Special 
Counsel.  Legal  k  Regulatory  Policy,  Amex,  to  Glen 
Bartentine.  Senior  Counsel,  SEC  (Oct  18, 1995). 

»>15U.S.C78s(b)(2). 

»' 17  CFR  200.30-3(aMl2). 
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DEPARTMENT  OF*  TRANSPORTATION 

rWUImWt  I  IflNSIl  AQnNnlSvflDOfl 


ofFedMMyi 


J  AtBlited  LMid  or 
Faculty 

AOENCV:  Federal  Ttansit  Administration. 

DOT. 

ACTION:  Notice  of  ittent  to  transfer 

Federally  assisted  land  or  fedlity. 

SUMMARY:  49  U-S-C  5334(g).  (formerly 
called  Section  12(10  of  The  Federal 
Transit  Act),  permits  the  Administrator 
of  the  Federal  Transit  Administration 
(FTA)  to  authorise  b  recipient  of  FTA 
funds  to  transfer  lahd  or  a  fedlity  to  a 
public  body  fen*  any  public  purpose  with 
no  further  obligaticia  to  the  Fe<wal 
Government  if.  am^ng  other  things,  no 
Federal  agency  is  interested  in  acquiring 
the  asset  for  Feder^  use.  Accordingly, 
FTA  is  issuing  thisjNotioe  to  advise 
Federal  agencies  that  the  dty  of 
Philadelphia  intenis  to  transfier  vacant 
parcels  of  land  located  in  the  block 
bounded  by  8th.  gth,  Callowhill  and 
Vine  Streets,  in  Philadelphia. 
Pennsylvania.        | 
EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquinng  the  land  or 
fadlity  must  notify)  the  FTA 
Philadelphia  Regional  Office  of  its 
interest,  by  January  8, 1996. 
A00RE88C8:  Interested  parties  should 
notify  the  Regional!  Office  by  writing  to 
Mr.  Sheldon  A.  Kii|bar.  Regional 
Administrator.  Federal  Transit 
Administration.  1760  Market  Street. 
Room  500.  Philadelphia.  Pennsylvania 
19103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Tomello,  Transportation 
Pro-am  Spedalist.  Region  3,  at  215/ 
656-6900  or  Ann  Qatlin.  Real  Estate 
Spedalist.  Office  of  Program 
Management  at  202/366-1647. 

8UPPt.EMENTARY  INFpRMATION: 

Background 

49  U.S.C.  5334(g|  provides  gmdance 
on  the  transfer  of  capital  assets. 
Spedfically.  if  a  recipient  of  FTA 
assistance  deddes  $n  asset  acquired 
under  this  chapter  At  least  in  part  with 
that  assistance  is  no  longer  needed  for 
the  purpose  for  which  it  was  acquired, 
the  Secretary  of  Transportation  may 
authorize  the  redplent  to  transfer  the 
asset  to  a  local  governmental  authority 
to  be  used  for  a  public  purpose  with  no 
further  obligation  tp  the  Government. 
The  Secretary  may  buthorize  a  transfer 


for  a  public  purpose  other  than  mass 
transportation  only  if  the  Secretary 
deddes: 

49  U.S.C  5334(g)  Determinatioiis 

(A)  the  asset  wiU  remain  in  public  use 
for  not  less  than  5  years  after  the  date 
of  the  transfer  the  asset  is  transferred; 

(B)  there  is  no  purpose  eligible  for 
assistance  under  this  chapter  for  which 
the  asset  should  be  used; 

(C)  the  overall  beneSt  of  allowing  the 
transfer  is  greater  than  the  interest  of  the 
Government  in  liquidation  and  return  of 
the  finandal  interest  of  the  Government 
in  the  asset,  after  considering  feir 
market  value  and  other  fectors;  and 

P)  through  an  appropriate  screening 
or  survey  process,  that  there  is  interest 
in  acqwring  the  asset  for  Government 
use  if  the  asset  is  a  fedlity  or  land. 

Federal  Interast  in  Acquiring  Land  or 
Facility 

This  document  implements  the 
requirements  of  49  U.S.C.  Section 
5334(g)  (formerly  referenced  as  Section 
12(k)  of  the  Federal  Transit  Act.  now 
codified].  Accordingly.  FTA  hereby 
provides  notice  of  the  availability  of  the 
land  or  fadlity  further  described  below. 
Any  Federal  agency  interested  in 
acquiring  the  affected  land  or  fedlity 
should  promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  land  or  facility. 
FTA  wiU  make  certain  that  the  other 
requirements  spedfied  in  49  U.S.C. 
Section  5334(g)(1)(A)  through  (1)(D)  are 
met  before  permitting  the  asset  to  be 
transferred. 

Additional  Description  of  Land  or 
Facility 

Vacant  parcels  of  land  in  the  block 
bounded  by  8th,  9th,  Callowhill  and 
Vine  Streets,  Philadelphia. 
Pennsylvania.  This  land  is  located  over 
the  Center  City  Commuter  Tunnel  with 
certain  construction  restrictions. 

Issued  on:  December  4, 1995. 
Sheldon  A.  Kinbar. 
Regional  Administrator 
[PR  Doc  95-29872  Filed  12-06-95;  8:45  am) 
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UTAH  RECLAMATION  MITIQATION 
AND  CONSERVATION  COMMISSION 

Request  for  Recommendations 

AQBWY:  Utah  Reclamation  Mitigation 
and  Conservation  Commission. 


ACTION:  Notice. 


SUMMARY:  Request  for  recommendations 
for  potential  projects  to  mitigate  the 
impacts  on  fish,  wildlife  and  recreation 
resources  from  the  construction  and 
operation  of  Federal  reclamation 
projects  in  Utah.  Selected  projects  will 
be  incorporated  into  the  Utah 
Reclamation  Mitigation  and 
Conservation  Commission  five-year 
plan. 

DATES:  Recommendations  will  be 
accepted  no  later  than  5:00  p.m.  on 
Tuesday.  Juiuary  2, 1996. 

ADDRESSES:  One  original  and  two  copies 
of  each  recommendation  should  be 
submitted  to:  Planning  Manager,  Utah 
Reclamation  Mitigation  and 
Conservation  Commission,  111  East 
Broadway,  Suite  310,  Salt  Lake  Qty, 
Utah  84111-5225. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  Degiorgio,^  Telephone  (801)  524- 
3146;  Facsimile  (801)  524-3148. 

SUPPLEMENTARY  INFORMATION:  The  Utah 
Redamation  Mitigation  and 
Conservation  Commission  was 
established  to  coordinate  the 
implementation  of  mitigation  and 
conservation  provisions  of  Titles  U,  III 
and  IV  of  the  Central  Utah  Project 
Completion  Ad.  Section  301(g)  of  the 
Ad  requires  the  Commission  to  develop 
and  adopt  a  plan  that  will  identify 
projects  to  be  implemented  over  a  five 
year  period  that  will  mitigate  and 
conserve  fish,  wildlife,  and  recreation 
resources.  A  Planning  Rule  was  adopted 
by  the  Commission  on  August  21, 1995, 
and  published  in  the  Federal  Register 
on  September  25. 1995.  The  Planning 
Rule  outlines  the  planning  process  and 
identifies  dedsion  fadors  to  be  used  by 
the  Commission  to  evaluate  and  seled 
proposals.  On  Odober  3. 1995.  notice 
was  sent  to  Federal  and  State  fish.    ^ 
wildlife,  recreation,  and  water 
management  agencies,  Indian  tribes, 
county  and  muinidpal  entities  and 
interested  publics  within  Utah 
requesting  recommendations  to 
implement  the  mitigation  and 
conservation  measiu^s  authorized  in  the 
Ad. 

Authority:  Pub.  L  102-575, 106  Stat.  4600, 
4625,  October  30, 1992. 
Michael  C.  Weland, 
Executive  Director. 

[PR  Doc.  95-29855  Filed  12-6-95;  8:45  am] 
BMJJNQ  COOC  4310-Oft-M 
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Sunshine  Act  Meetings 


Fedaral  Register 

Vol.  60,  No.  235 
Thuraday.  December  7.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  ttw  Sunstwie  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BROADCASTING  BOARD  OF  GOVERNORS 

DATE  AND  TWIE:  December  13, 1995;  9:00 
a.m. 

PUCE:  Q^en  Building,  330 
Independence  Avenue,  S.W.,  Room 
3360,  Washington,  D.C.  20547. 
CLOSED  MEETmO:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBC) 
will  meet  in  closed  session  to  address 
internal  procedural  issues,  as  well  as 
sensitive  foreign  policy  and  personnel 
issues  relating  to  potential  options  in 
the  U.S.  international  broadcasting  field. 
This  meeting  is  closed  because  if  open 
it  likely  woiSd  either  disclose  matters 
■  that  would  be  properly  classified  to  be 
kept  secret  in  the  interest  of  foreign 
policy  under  the  appropriate  executive 
order  (5  U.S.C.  552b.  (c)  (1))  or  would 
disclose  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  (5  U.S.C) 
552b.  (c)(9)  (B)).  In  addition,  part  of  the 
discussion  will  relate  solely  to  the 
internal  persoimel  rules  and  practices, 
and  personnel,  of  the  BBC,  the 
tatemational  Broadcasting  Bureau,  and 
USIA.  (5  U.S.C.  552b.  (c)  (2)  and  (6). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Barbara 
Floyd  at  (202)  401-3736. 
Dated:  December  5, 1995. 
David  W  Buiice. 
Chairman. 

(PR  Doc.  95-29980  Filed  12-5-95;  1:35  pml 
atUMG  CODE  SISS-OI-M 


UA,  COMMISSION  ON  CIVIL  RIGHTS 

DATE  AND  TIME:  Friday,  December  15, 
1995, 9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 
624  Ninth  Street  NW.,  Room  540, 
Washington,  DC  20425. 

STATUS: . 
Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  October  6, 1995 

Meeting 
m.  Announcements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee  Reports 


•  "Race  Relations  and  Equal  Education 
Oppommities  at  Proviso  West  High 
School"  (Illinois) 

•  "Civil  Rights  Issues  in  Maine:  A  Briefing 
Summary  of  Hate  Crimes,  Racial 
Tensions,  and  Migrantyimmigrant 
Workere"  (Maine) 

•  "Discipline  in  Michigan  Public  Schools 
and  Government  Enforcement  of  Equal 
Education  Opportimity"  (Michigan) 

•  "Equality  Issues  in  South  Dakota 
Women's  Employment"  (South  Dakota) 

•  "Racial  and  Ethnic  Tensions  in  Florida" 
(Florida) 

VI.  State  Advisory  Committee  Appointments 
for  Montana.  Oregon,  and  Utah 

Vn.  Discussion  of  Commission  Subpoena 
Power 

Vni.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications,  (202)  376-8312. 

Dated:  December  5, 1995. 
Miguel  A.  Smpp, 
Parliamentarian. 

(PR  Doc.  95-29998  Filed  12-5-95;  3:23  pm) 
SaiJNO  CODE  SSSS-OI-M 


COMMODTTY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
December  7, 1995. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC  Lobby  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Proposed  rules  on  minimum  financial 
requirements,  prepayment  of  subordinate 
debt  and  gross  collection  of  Exchange-set 
martin  for  onmibus  accounts. 

Final  and  proposed  amendments  to 
Commission  Rule  3.34  concerning  ethics 
training. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

)ean  A.  Webb.  202-^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  95-29951  Filed  12-5-95;  1:35  pml 

BILUNa  CODE  nsi-oi-M 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

lean  A  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  95-29952  Filed  12-5-95;  1:35  pm) 

BHAJNQ  OOOC  OSI-OMI 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday, 
December  29. 1995. 

PLACE:  1155  2l8t  St.,  NW.,  Washington, 
IX]  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb,  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc  95-29953  Filed  12-5-95;  1:35  pml 

BtUMG  CODE  nSI-OI-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday, 
December  22, 1995. 

PLACE:  1155  21st  St..  NW.,  Washington, 
DC  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A  Webb,  "^ 

Secretary  of  the  Commission. 

[FR  Doc.  95-29954  Filed  12-5-95;  1:35  pm) 

BILUNQ  CODE  tSSI-OI-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  PLACE:  10  a.m..  Thursday. 
December  21. 1995. 

PLACE:  1155  21st  St..  NW..  VJJashington. 
DC  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Mattere. 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11  a.m.,  Friday, 
December  15. 1995. 

PLACE:  1155  21st  St.,  NW..  Washington. 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Wobb. 

Secretary  of  the  Commission. 

(FR  Doc.  95-29955  Filed  12-5-95;  1:35  pml 
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I  AM)  DATE:  IIKW  a.m..  Friday. 
December  8. 1995. 

PLACE:  1155  2l8t  S%,  N.W..  Washington, 
D.C.  9th  Floor  Conleffence  Room. 
STATUS:  dosed. 

MATTERS  TO  BE  CONtiOEREO:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  MPORMATION: 

Jean  A.  Webb.  202-418-^100. 

)mb  a.  Wabb.  I ' 

Secretary  of  the  Coaamsaon. 

{PR  Doc  95-29956  Fi^  12-5-95;  1:35  im] 
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Corrections 


Federal  Register 

Vol.  60,  No.  235 
Thursday,  December  7,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  edtonal  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  r4otice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart80 

[PR  Docket  No.  93-133.  FCC  95-447] 

Maritime  Communications 

Correction 

In  rule  document  95-28826  beginning 
on  page  58243,  in  the  issue  of  Monday, 
November  27, 1995,  make  the  following 
correction: 


$80.1065   [Corrected] 

On  page  58245,  in  the  second  column, 
in  §80.1065  (b)(5)(iii),  in  the  second 
line,  "§8.933."  should  read  "§80.933.". 


BILUNO  CODE  1S09-01-O 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

[Dodwt  No.  FR-3960-N-01] 

Notice  of  Request  for  Cooperative 
Agreement  Applications  for  the 
Community  Renaissance  Fellows 
Program 

Correction 

In  notice  document  95-29228 
beginning  on  page  61634  in  the  issue  of 
Thursday,  November  30, 1995,  make  the- 
following  correction: 


On  page  61634,  in  the  second  column, 
imder  FOR  FURTHER  INFORMATION 
CONTACT,  the  last  line  should  read 
"Iane_R._Karadbil@hud.gov". 


BILLMQ  CODE  1S06-01-O 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Herman  E.  Walker.  Jr.,  M.D.; 
Revocation  of  Registration 

Correction 

In  notice  document  95-24949, 
beginning  on  page  52705,  in  the  issue  of 
Tuesday,  October  10, 1995,  make  the 
following  correction: 

On  page  52707,  in  the  second  column, 
the  second  paragraph,  the  last  line, 
"832"  should  read  "823." 

BILUNQ  CODE  1S06-«1-O 
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Thursday 
December  7,  1995 


Part  II 


UMI 


Environmental 
Protection  Agency 


40  CFR  Parts  9  and  63 
Final  Standards  for  Hazardous  Air 
Poilutant  Emissions  From  Wood  Furniture 
IManufacturlng  Operations;  Finai  Ruie 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  9  and  63 
[AO-FRL-«336-a]  I 


NaUonai  Emiasidn  Standards  for 
Hazardous  Air  P^utants;  Final 
Standards  for  Hvtardous  Air  Pollutant 
Emiaaions  From  IfVood  Fumitura 
Manufactufing  O|»srations 


agency:  En 
Agency  (EPA) 
ACTION:  Final 


ivironMi 
•A).  T 


lental  Protection 


and  test  method. 


SUMMARY:  This  fiSal  rule  promulgates 
standards  that  iiitit  the  emissions  of 
hazardous  air  pollutants  (HAP)  from 
existing  and  new  'wood  himiture 
manu&ctxiring  operations  located  at 
major  sources.  These  final  standards 
implemmt  Secticm  112(d)  of  the  Qean 
Air  Act  (CAA),  asi  amended,  which, 
require  the  Administrator  to  regulate 
emissions  of  HAP  listed  in  Section 
112(b)  of  the  CAA.  The  intent  of  the 
standards  is  to  protect  the  public  by 
requiring  new  an4  existing  major 
sources  to  control  emissions  to  the  level 
attainable  by  implementing  the 
maximum  achievable  control 
technology  (MACTT).  taking  into 
consideration  theicost  of  achieving  such 
emission  reducti(^s,  any  nonair  quaUty 
and  other  air  quajity-related  healm  and 
environmental  impacts,  and  energy 
requirements.       . 

Many  wood  fuinitiue  manu&ctiuing 
fodhties  are  major  sources  of  HAP 
emissions.  Individual  fisdlities  can  emit 
more  than  23  megagrams  per  year  (Mg/ 
yr)  (25  tons  per  year  [tons/yr])  of  organic 
HAP,  including  toluene,  xylene, 
methanol,  methyljethyl  ketone,  methyl 
isobu^l  ketone,  glycol  ethers,  and 
formaldehyde.  All  of  these  pollutants 
can  cause  reversible  or  irreversible  toxic 
effects  following  exposiue.  The 
potential  toxic  effects  include  eye,  nose, 
throat,  and  skin  iiritation  and  blood 
cell,  heart,  liver,  and  kidney  damage,  as 
well  as  reproductive  efiiects.  These 
adverse  health  e%cts  are  associated 
with  a  wide  range  of  ambient 
concentrations  and  exposure  times  and 
are  influenced  by|source-specific 
characteristics  suth  as  emission  rates 
and  local  meteorological  conditions. 
Health  impacts  are  also  dependent  on 
multiple  factors  that  affect  hiunan 
variabihty  such  a$  genetics,  age,  health 
status,  (e.g.,  the  presence  of  preexisting 
disease),  and  lifestyle. 

The  EPA  is  also  finalizing  Method  311 
with  the  standards.  Method  311  will  be 


used  to  assist  in  demonstrating 

compliance  with  the  emission 

limitations. 

DATES:  This  regidation  is  efiiectivB 

Decnnber  7, 1995. 

Judicial  Review.  Under  Section 
307(b)(1)  of  the  CAA,  judidai  review  of 
national  emission  standards  hx 
hazardous  air  pollutants  (NESHAP)  is 
available  only  by  filing  a  petition  fbr 
review  in  the  U.S.  Coiut  of  Appeals  fat 
the  District  of  Columbia  Circuit  within 
60  days  of  today's  publication  of  this 
final  rule.  Under  Section  307(b)(2)  of  the 
CAA,  the  requirements  that  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  dvil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 
ADDRESSES: 

Docket:  Docket  No.  A-93-46. 
containing  information  considered  by 
the  EPA  in  developing  the  promulgatad 
NESHAP  for  wood  furniture 
manufacturing  operations,  is  available 
for  pubhc  inspection  and  copying 
between  8  a.m.  and  5:30  pjn.,  Monday 
through  Friday,  except  for  Fedwal 
holidays,  at  the  EPA  Air  and  Radiation 
Docket  and  Information  Center,  Room 
M1500,  U.  S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washbi^en,  - 
DC  20460;  telephone  (202)  260-7548.  Ar 
reasonable  fise  may  be  charged  for 
copying. 

Bacl^round  Information  Document:  A 
backgroimd  infumation  document  (BQ)) 
for  the  promulgated  NESHAP  may  be 
obtained  from  the  docket:  the  U.S.  EPA 
Library  (MD-35),  Research  Triangle 
Park.  North  Carolina  27711,  telephone 
number  (919)  541-2777;  or  from 
National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  telephone 
(703)  487-4650.  Please  refer  to 
"National  Emission  Standards  for  ' 
Hazardous  Air  Pollutants  for  Wood 
Fumititfe  Manu&ctiuing  Operations- 
Background  Information  for  Final 
Standards"  (EPA-453/R-95-018B),  The 
BID  contains  a  smnmary  of  changes 
made  to  the  standards  since  proposal, 
public  comments  made  on  the  proposed 
wood  furniture  manufacturing  standard, 
and  the  EPA  responses  to  the  comments. 

Electronic  versions  of  the 
promulgation  BID  as  well  as  this  final 
rule  are  available  for  download  from  the 
EPA  Technology  Transfer  Network 
(TTN),  a  network  of  electronic  bulletin 
boards  developed  and  operated  by  the 
Office  of  Air  Quality  Planning  and 
Standards.  The  TTN  provides 
information  and  technology  exchange  in 


various  areas  of  air  pollution  control. 
The  service  is  free,  except  for  the  cost 
of  a  phone  call.  Dial  (919)  541-5742  for 
data  transfer  of  up  to  a  14,400  bits  per 
second.  If  more  information  on  TTN  is 
needed,  contact  the  ^stems  operator  at 
(919) 541-5384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Almodovar  of  the  Coatings  and 
Consumer  Products  (^oup.  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  Nortii  Carolina 
27711,  telephone  (919)  541-0283. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  The  Standards 
B.  Summary  of  Impacts 
in.  Significant  Chuiges  to  the  Proposed 
Standards 

A.  Public  Participation 

B.  Comments  on  the  Proposed  Standards 
C  Significant  Changes 

D.  Other  Issues 
IV.  Administrative  Requirements 
A,Docket 

B.  Paperwwk  Reduction  Act 
C  Executive  Order  12866 

D.  Regulatory  Flexibility  Act 

E.  Unfunded  Mandates  Act 

I.  The  Standards 

The  affected  source  for  the 
promulgated  standards  is  each  fadlity 
that  is  engaged,  either  in  part  or  in 
whole,  in  the  manufacttue  of  wood 
furniture  or  wood  fumitiue  components 
and  that  is  located  at  a  plant  site  that  is 
a  major  soiuce.  The  promulgated 
standards  indude  emission  limits  on 
the  finishing  materials  and  contact  ' 
adhesives  used  by  the  wood  fumitiue 
industry  and  work  practice  standards  to 
reduce  emissions  fit>m  all  sources  of 
HAP  emissions.  To  allow  owners  and 
operators  flexibility  in  meeting  the 
emission  limits,  the  promulgated 
standards  include  multiple  options  for 
complying  with  the  limits.  A  siunmary 
of  the  emission  limits  and  compliance 
options  is  presented  in  Table  1.  A 
stunmary  of  the  work  practice  standards 
is  presented  in  Table  2. 

The  promulgated  standards  indude 
methods  for  affected  sovuces  to 
demonstrate  both  initial  and  continuous 
compliance  with  both  the  emission 
limits  and  work  practice  standards.  The 
majority  of  affected  sources  will 
demonstrate  compliance  through 
recordkeeping.  Affected  sources  that  use 
a  control  device  to  meet  the  emission 
limits  must  monitor  the  performance  of 
the  control  device. 


Table  1.— Summary  of  Emission  Limits 


Emission  poini 


(jOAchieve  a  weighted  average  VHAP  content  across  al  cxMlings  (maximum  kg  VHAP/kg  solids  [I)  VHAP/to 

solids],  as  appiiecfi; 

(b)  Use  conpliart  finishr,3  materials  (maximum  kg  WAP/kg  solids  (1)  VHAP/t)  soBdsl,  as  ajv*e^ 

—Stains  ...» - 

— washcoats  — , • • " 

— tOpCOStS  .—...««......—.—-—"•"- ^««...,...«......«.— .-....—"—•"•— • «.,.....•...,....—..«....."... 

— tesacoerts  ..-..«....^....«...- - — —- «.^.^«-.^— .....*. ««...^^^..^.,.«-....«.— «.•<..—« 

.,,..ArauTi3l3   „ •.••^••.••..^.^•^..•'••••«—. ••••••••  •-<»•?•• ,«.....„•«•.-.•.—«.•• 

—thinners  (maximum  %  HAP  aJtowable);  or - ■ •»- - 

(c)  As  an  aKemative,  use  control  device;  or  • 

(d)  Use  any  combinatkw  of  (a),  (b),  and  (c)  

sSpaWe  spray  bootrr  material  (maximum  VOC  content,  kg  VOCfl<g  solids  {to  MOCn>  soRds])  . — 

^^**^u2^S!Siant  contact  adhesives  (maximum  kg  VHAP/kg  soMs  (to  VHAP/to  soids],  as  applied)  based  on 

totowing  criteria:  ^  ^__^ 

L  For  aerosol  adhesives,  and  tor  contact  adhesives  applied  to  nonporous  substrates 

ii  For  foam  adhesives  used  in  products  that  meet  llammability  requirements « 'ZZllLiT 

ilL  For  an  titner  contact  adhesives  (including  foam  adhesives  used  in  pnxtads  that  do  not  meet  llammabit- 

ity  requiremente);  or - - 

(b)  Use  a  control  device - 
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New  source 
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:S!LE£l'££2Ss^^^S!S*l!^  SS? 'vSmlffiits  presented  in  this  tabte  it  they  are  purchased  premade,  that  is.  rt  they  are  not 

from  the  anected  emisston  source  per  Wtogram  of  sou*  used. 

ItTJ^  ^Si^S^r^Tin'^JS^.S^^^         to  no  greater  than  1.0  kik,gram  (or  0^  kitogram)  of  VHAP  being  emitted 
from  the  affected  emisston  source  per  kitogram  of  so«ds  used. 

Table  2.— Summary  of  Work  Practice  Standards* 


Emisskxi  source 


Work  practice 


Finishing  Operations 


Transfer  equipnrtent  leaks 


Storage    containers, 

equipmenL 
Applnatton  equipment 
Finishing  materials 


including    mixing 


Devek)p  written  inspectton  and  maintenance  plan  to  address  and  prevent  leaks.  The  plan  must  iden- 
tify a  minimum  inspection  frequency  of  1/month. 
When  such  containers  are  used  for  HAP  or  HAP-containing  materials,  keep  covered  when  not  in 

use. 

Discontinue  use  of  air  spray  guns.*> 

Demonstrate  that  usage  of  HAP  of  potential  concern  have  not  increased  excep*  as  altowed  by  pro- 
posed standards;  document  in  the  formulation  assessment  p(an. 


Cleaning  Operations 


Gun/line  cleaning  

Spray  booth  cleaning 

Washoff/general  cleaning 


—Collect  cleaning  solvent  into  a  ctosed  contairier. 
—Cover  all  containers  associated  with  cleaning  when  not  in  use. 
Do  not  use  solvents  except  as  altowed  tjy  the  mte. 

-Do  not  use  chemicals  that  are  listed  in  Table  4  of  the  rule  in  concentratK)ns  subject  to  MSDS  re- 
porting, as  required  by  OSHA. 
—Keep  washoff  tank  covered  when  not  in  use. 
-MirSmize  drying  by  ttlting  and/or  rotating  part  to  drain  as  much  solvent  as  possble  and  aHowing 

suffk>ent  dry  tinie.  „      ^    .  ...»._ 

-Maintain  a  tog  of  the  quantity  and  type  of  solvent  used  for  washoff  and  cteamng.  as  well  as  the 

quantity  of  waste  solvent  shipped  oUsite,  and  the  fate  of  this  waste  (recycling  or  d^posal). 
—Maintain  a  tog  of  the  number  of  pieces  washed  off,  and  the  reason  for  the  wash  off. 


MIscallaneous 


Operator  training  „.... 
Implementatton  plan 


AH  operators  shall  be  trained  on  proper  ^jpltoation.  cleanup,  and  equipment  use.  The  training  pro- 
gram shall  be  written  and  retained  onsite. 
Devetop  a  plan  to  inplement  these  wortc  practtoe  standards  and  maintain  onsite. 


•The  work  practice  standards  apply  to  both  existing  and  new  major  sources. 

l^itSr^"-  S^^ni^i^'Src^IS^SSremit  ^ss  than  1.0  kg  VOC  per  kg  of  solids  used; 
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— loucfiupind  rai^eir  undv  fenitod  oonStions; 

<*»wn  ipwy  Is  /  \ 
'^^Nhsn  MdKin  odnlnolB  sra  smploydd; 

--M  lh»  cimjMM  aiviialion  is  IMS  ttian  5  percent  of  tie  total  galora  of  cofltto 
— N  tte  pemMndagancy  delMminee  that  it  is  economicilly  or  iBchnicflNy  inteas&  to 


Existing  afiected  souroes  that  emit 
less  than  50  tons  <>f  HAP  in  1996  must 
comply  with  the  aromulgated  stuidards 
by  December  7,  lf98.  Existing  affocted 
souroes  that  emit  50  tons  or  m<m  of 
HAP  in  1996  must  comply  with  the 
INTomulgated  standards  by  November  21. 
1997.  &dsting  area  souroes  that  become 
major  sources  are  lequired  to  comply 
within  one  year  a|ter  becoming  a  major 
source. 

New  afiected  squrces  must  comply 
with  the  promulglted  standards  by 
December  7, 1995>or  upon  startup, 
whichever  is  later;  New  area  sources 
that  become  majot  sources  are  required 
to  comply  with  the  promulgated 
standards  immediately  upon  becoming  a 
major  source. 

n.  Summary  of  btpacts 

These  standards  will  reduce 
nationwide  emissions  of  HAP  from 
wood  fumitiu«  msnii&cturing 
operations  by  approximately  29,759  Mg/ 
yr  (32.795  tons/yri.  While  the  emission 
limits  do  not  require  the  use  of  lower- 
VOC  materials,  tha  work  practice 
standards  should  reduce  the  use  of  VOC 
containing  materials  and,  therefore, 
VCX3  emissions.  No  significant  adverse 
secondary  air.  wal|ar,  solid  waste,  or 
energy  impacts  ara  anticipated  from  the 
promulgation  of  these  standards. 

The  implementation  of  this  regulation 
is  expected  to  result  in  nationwide 
annuahzad  costs  for  existing  wood 
furniture  manufacturing  operations  of 
$15.3  miUion  with  a  cost  effectiveness 
of  $513/Mg  ($466Aon).  Industry-wide 
capital  costs  resulting  from  the 
promulgated  standards  is  expected  to  be 
approximately  $7.0  million. 

m.  Significant  Qianges  to  the  Proposed 
Standards 

A.  Public  Participation 

The  standards  were  proposed  in  the 
Federal  Register  en  December  6, 1994 
(59  FR  62652).  Thf  preamble  to  the 
proposed  standards  discussed  the 
availabihty  of  the  regulatory  text.  PubUc 
comments  were  solicited  at  the  time  of 
proposal,  and  copies  of  the  regulatory 
text  were  distribuHed  to  interested 
parties.  Electronic  versions  of  the 
proposed  preamble  and  regulation  were 
made  available  to  interested  parties  via 
the  TIN  (see  AOOfCSSES  section  of  this 
preamble). 

The  preamble  td  the  proposed 
standards  provided  the  public  the 
opportimity  to  request  a  public  hearing. 


However,  a  public  hearing  was  not 
requested,  llie  pubhc  comment  period 
for  the  proposed  standards  was 
originally  December  6, 1994  to  February 
21, 1995.  Upon  request  from  interested 
parties  the  comment  period  on  the 
proposed  standards  was  extended  to 
March  21, 1995,  and  the  comment 
period  on  Method  311  was  extended  to 
April  21, 1995.  In  all,  50  comment 
letters  were  received.  The  comments 
have  been  carefully  considered,  and 
changes  have  been  made  to  the 
proposed  standards  when  determined 
by  the  Administrator  to  be  appropriate. 

B.  Comments  on  the  Proposed 
Standards 

Comments  on  the  proposed  standards 
were  received  bcm  50  commenters, 
composed  mainly  of  States,  trade 
organizations,  coating  manufiacturars. 
and  wood  furniture  manufacturers.  A 
detailed  discussion  of  these  commits 
and  responses  can  be  found  in  the 
promulgation  BED,  which  is  referred  to 
in  the  AOOfMESSES  section  of  this 
preamble.  The  simunary  of  comments 
and  responses  in  the  BE)  serve  as  the 
basis  for  the  revisions  that  have  been 
made  to  the  standards  between  proposal 
and  promulgation.  Most  of  the  comment 
letters  contained  multiple  comments. 
The  comments  have  been  divided  into 
the  following  areas: 

1.  Applicability; 

2.  Dennitions; 

3.  Selection  of  MACT; 

4.  Emission  limits; 

5.  Work  practice  requirements;  ^ 

6.  Reporting  and  recordkeeping 
requirements: 

7.  Monitoring  requirements; 

8.  Format  of  the  standard; 

9.  Compliance  provisions  and  dates; 

10.  Test  Methods;  and 

11.  Miscellaneous. 

C.  Significant  Changes 

Several  changes  have  been  made  since 
the  proposal  of  these  standards.  Some  of 
the  changes  are  substantive,  while  many 
changes  were  made  to  clarify  portions  of 
the  rule  that  were  unclear  to  the 
commenters.  A  siunmary  of  the  major 
changes  is  presented  below. 

1.  Addition  of  Category  for  Incidental 
Furniture  Manufacturers 

The  EPA  received  several  comments 
from  facilities  that  manufacturo  small 
quantities  of  furniture  at  their  facility, 
primarily  for  onsite  use.  For  example,  a 


large  laboratory  facility  may  have  a 
small  shop  onsite  for  manuJhcturing 
spedaliaad  pieces  of  laboratory 
furniture.  Many  army  and  navy  bases 
have  small  woodworking  shops  onsite. 
The  cutoff  for  finishing  mateiial  usage 
included  in  the  proposed  standards  did 
not  exclude  these  sources  from  the 
standards,  because  they  are  major 
soiirces  due  to  emissions  from  other 
operations.  The  majority  of  these 
commenters  indicated  that  they  were 
concerned  about  all  of  the  ytai.  practice 
standards  and  the  recordkeeping  and 
reporting  reouirements  associated  with 
the  proposed  standards.  Iliey  indicated 
that  the  environmental  benefit  of 
resuhiting  their  facilities  under  this 
simpart  would  be  minimal. 

Tne  promulgated  standards  include  a 
catego^  of  manufactiuera  known  as 
incidental  furniture  manufacturers.  An 
incidental  fiimiture  manufacturer  is 
defined  in  the  promulgated  standards  as 
"a  major  source  that  is  primarily 
engaged  in  the  manufacture  of  products 
othsr  than  wood  furniture  or  wood 
furniture  components  and  that  uses  no 
more  than  100  gallons  per  month  of 
finishing  material  or  adhesives  in  the 
manufacture  of  wood  furniture  or  wood 
furniture  components."  Because  the 
promulgated  standard  regulates  the 
amount  of  coating  these  facilities  can 
use  and  still  be  considered  incidental 
fumitiue  manufactiuere,  emissions  from 
wood  furniture  manufacturing 
operations.at  these  facilities  will  be 
minimal.  The  EPA  agrees  %vith  the 
commenters  that  the  environmental 
benefit  associated  with  regulating  these 
facilities  would  be  minimal.  Therefore, 
in  the  promulgated  standards,  these 
facilities  are  exempted  fit>m  the 
standard.  However,  these  facilities  will 
have  to  maintain  records  of  coating  and 
adhesive  usage  to  demonstrate  they  are 
incidental  wood  furniture 
manufacttuers. 

2.  Additional  Mechanism  for  Exempting 
Smaller  Sources  From  the  Standards 

The  proposed  standards  established 
applicability  cutoffs  based  on  total 
material  usage.  Sources  using  no  more 
than  250  gallons  per  month,  or  3,000 
gallons  per  rolling  12-month  period,  of 
finishing  materials,  adhesives,  cleaning 
solvents,  and  washoff  solvents, 
including  materials  used  for  operations 
other  than  wood  furniture 
manufacturing,  were  automatically 
exempted  from  the  regulation  as  long  as 


they  maintained  records  demonstrating 
they  wwe  below  the  cutoffs. 

In  the  final  rule,  these  provisions  are 
modified  to  ensiire  that  they  can  serve 
the  purpose  of  exempting  a  facility  from 
the  standard  by  Umiting  its  potential  to 
emit  HAP  to  area  source  levels.  A 
facility  that  otherwise  would  be  a  major 
source  can.  at  the  option  of  the  owner 
or  operator,  become  an  area  source 
exempt  from  other  provisions  of  the  rule 
by  meeting  the  usage  limits  and 
associated  criteria.  The  usage  limits 
ensure  that  the  facility's  potential  and 
actiial  fflnissions  of  HAP  are  below  the 
major  source  thresholds  of  10  tons  of  a 
single  HAP  or  25  tons  of  a  combination 
of  HAP.  (The  EPA  expects  that  the  usage 
limits  will  keep  actual  emissions  from 
most  facilities  substantially  below  the 
major  thresholds.) 

To  qualify  as  an  area  source  under 
these  provisions,  at  least  90  percent  of 
annual  HAP  emissions  from  the  plant 
site  must  come  from  finishing  materials, 
adhesives.  cleaning  solvents,  and 
washoff  solvents.  If  the  plant  site  has 
soiuces  of  HAP  emissions  other  than 
these  materials,  the  owner  or  operator 
must  keep  any  records  necessary  to 
demonstrate  that  the  facility  meets  the 
90  percent  criterion. 

A  facility  may  exceed  the  users  limits 
and  still  remain  an  area  source  exempt 
from  the  standard  if,  before  exceeding 
the  limit,  the  facility  obtains  other  limits 
that  keep  its  potential  to  emit  HAP 
below  the  major  threshold.  Otherwise,  a 
facility  that  exceeds  the  usage  limits 
becomes  a  major  soiuce  and  thereafter 
must  comply  with  the  standard  starting 
with  the  applicable  compliance  date  in 
the  rule.  These  provisions  prevent 
faciUties  from  vacillating  between  area- 
souice  and  major-source  status  while 
evading  major  source  requirements. 
Also,  these  provisions  make  it  possible 
from  a  legal  standpoint  to  consider  the 
usage  cutoff  levels  as  limiting  a  source's 
potential  to  emit  HAP. 

The  EPA  also  requested  comment  on 
other  mechanisms  that  could  be  used  to 
exempt  smaller  sources  from  the 
regulation.  Unless  such  a  mechanism  is 
provided  in  the  standards  or  by  State 
and  local  permitting  authorities,  many 
of  these  smaller  facilities  will  have  to 
enter  the  Title  V  permitting  process  in 
order  to  obtain  a  Federally  enforceable 
limitation  on  their  potential  to  emit. 
This  would  impose  a  substantial  burden 
on  many  smaller  facilities  and  on  the 
State  and  local  permitting  agencies. 
In  response  to  the  EPA  request  fat 
comment,  several  commenters  indicated 
that  a  reasonable  mechanism  to  exempt 
these  sources  would  be  to  establish  an 
applicability  cutoff  based  on  total 
emissions  of  HAP  materials,  instead  of 


material  usage  in  gallons.  The  EPA  has 
included  such  a  mechanism  in  the 
promulgated  standards,  again  structured 
as  an  optional  way  for  faciUties  to  limit 
their  potential  to  emit.  Facilities  that 
otherwise  would  be  major  soiurces  are 
considered  area  sources  if  they  meet  the 
limits  and  criteria  in  the  rule.  To 
qualify,  a  facility  must  use  materials 
containing  no  more  than  4.5  Mg  (5  tons) 
of  any  one  HAP  per  rolling  12-month 
period  or  no  mraa  than  11.4  Mg  (12.5 
tons)  of  any  combination  of  HAP  per 
rolling  12-month  period,  includii^ 
materials  from  soiuce  categories  other 
than  wood  fumitiu*.  Also,  at  least  90 
percent  of  their  plantwide  emissions  per 
rolling  12-month  period  need  to  be 
associated  with  the  manufacture  of 
wood  furniture  or  wood  fumitiuo 
components.  These  sources  need  to 
Tp^iintain  records  that  demonstrate  that 
annual  emissions  do  not  exceed  these 
levels,  including  monthly  usage  records 
for  all  finishing,  gluing,  cleaning,  and 
washoff  materials;  certified  product  data 
sheets  for  these  materials;  and  any  other 
records  necessary  to  document 
emissions  from  source  categories  other 
than  wood  furniture. 

3.  Inclusion  of  Custom  Cabinet 
Manufacturers  Operating  Under 
Standard  Industrial  Dassification  (SIC) 
Code  5712 

Under  the  proposed  standards, 
soiuces  imder  any  of  mne  SIC  codes 
were  considered  wood  furniture 
manufacturers.  The  SIC  codes  included 
2434.  which  includes  manufacturers  of 
kitchen  cabinets.  However,  one 
commenter  pointed  out  that 
manufacturera  of  custom  kitchen 
cabinets  are  included  in  SIC  Code  5712. 
The  commenter  felt  that  the  operations 
at  these  sources  were  not  significantly 
different  than  those  operating  under  SIC 
Code  2434  and  that  these  sources 
should  also  be  subject  to  the  standards. 
The  EPA  agrees  with  the  commenter. 
and  the  promulgated  standards  include 
custom  kitchen  cabinet  manufactiu«rs 
operating  under  SIC  Code  5712. 

4.  Inclusion  of  Definitions  for  Wood 
Fiuniture  and  Wood  Furniture 
Component 

Two  commenters  requested  that  the 
EPA  include  definitions  for  "wood 
furniture"  and  "wood  furniture 
component"  in  the  rule.  The  EPA  agrees 
that  these  definitions  vrill  help  clarify 
which  soiuces  are  subject  to  the  rule 
and  has  included  these  definitions  in 
the  final  rule. 


5 .  Change  in  Title  of  the  Formufation 
Assessment  Plan 

Because  the  formulation  assessment 
plan  only  applies  to  VHAP  of  potential 
concern  that  are  present  in  finishing 
materials,  one  commenter  suggested  that 
the  title  be  changed  to  formulation 
assessment  plan  for  finishing 
operations.  The  EPA  agrees  that  this 
cfarifies  the  scope  of  the  formulation 
assessment  plan  and  in  the  final  rule  the 
title  is  changed  to  Formufation 
Assessment  plan  for  Finishing 
Operations. 

6.  Timeframe  for  Submitting  Initial 
Notification 

Several  commenters  requested  that 
the  date  for  submission  of  the  initial 
notification  be  extended.  One 
commenter  requested  that  the  date  for 
submittal  of  the  initial  notification  be 
extended  to  270  days  and  two 
commentera  requested  that  the  date  be 
extended  to  180  days.  The  EPA  agrees 
with  the  commenters  and  has  extended 
the  date  for  submittal  of  the  initial 
notification  to  270  days  after  the 
effective  date  of  the  final  rule. 

7.  Compliance  Options 

The  proposed  rule  allowed  facilities 
to  use  one  of  four  methods  to 
demonstrate  compliance  with  the 
standard:  compliant  coatings,  averaging, 
an  add-on  control  device,  or  a 
combination  of  compUant  coatings  and 
an  add-on  control  device.  The  proposed 
rule  did  not  allow  facilities  to  use  a 
combination  of  an  add-on  control  device 
and  averaging.  One  commenter  pointed 
out  that  this  should  also  be  a 
compliance  option.  In  some  facilities, 
emissions  from  only  one  or  two 
finishing  lines  will  be  directed  to  the 
control  device.  The  emission  reductions 
from  these  lines  will  typically  be  much 
greater  than  the  reductions  required  for 
a  facility  using  compliant  coatings. 
These  facilities  would  like  to  be  allowed 
to  average  these  "overcontrolled" 
finishing  lines  with  uncontrolled  lines. 
The  EPA  believes  this  is  consistent  with 
the  regulatory  negotiation  agrwment 
and  with  the  CAA.  both  of  which  state 
that  a  facility  should  be  able  to  use  any 
compliance  method  that  they  can 
demonstrate  achieves  an  equivalent 
level  of  reductions.  Therefore,  the  EPA 
has  included  this  compliance  option  in 
the  final  rule. 

8.  Guidelines  for  Determining  Capture 
Efficiency 

Since  the  wood  furniture  NESHAP 
was  proposed,  the  EPA  has  released 
additional  guidance  on  determining 
capture  efficiency.  This  guidance  allows 
faciUties  to  use  any  method  of 
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detennining  the  c$pt\ire  efficiency  of  a 
control  system  as  long  as  the  data 
generated  from  the  method  meets  one  of 
two  sets  of  criteria.  These  criteria  are 
known  as  the  data  quahty  objective 
(DQO)  approach  and  the  lower 
confidence  limit  (MX)  approach.  As  one 
commenter  requeued,  this  new 
guidance  has  beeq  included  in  the  final 
rule.  I 

9.  Clarification  of  bompliance  Dates 

Under  the  prop<ised  rule,  the 
compliance  date  for  sources  emitting 
less  than  50  tons  al  HAP  per  year  is 
three  ye«s  after  the  effective  date  of  the 
rule.  For  sources  emitting  more  than  50 
tons  of  Hi\P  per  year,  the  compliance 
date  is  November  2l.  1997.  As  one 
commenter  pointed  out,  however,  the 
proposed  rule  did  not  include  guidance 
as  to  which  year's  emissions  should  be 
used  to  determine  the  compliance  date 
for  a  facility.  In  the  final  rule,  1996  is 
identified  as  the  baseUne  year  for 
determining  a  fadiity's  compliance 
date.  If  a  facility's  ^missions  in  1996  are 
less  than  50  tons  of  HAP  then  the 
compliance  date  for  that  facility  is 
December  7, 1998.  If  the  facility's 
emissions  are  50  tens  of  HAP  or  more 
in  1996  then  the  ccmpliance  date  for  the 
facility  is  November  21, 1997. 

10.  Clarification  of  [Definitions  and 
Emission  Limits  !ot  Adhesives 

Several  commenfers  requested 
clarification  of  some  of  the  definitions 
related  to  adhesive!  and  also 
clarification  as  to  which  adhesives  are 
subject  to  the  emission  limits.  One 
commenter  indicated  they  did  not 
believe  adhesives  should  be  considered 
coatings.  The  EPA  Agrees  and  has 
changed  the  definition  of  coating  so  that 
it  no  longer  includes  adhesives.  The 
definition  of  adhesijve  was  also  changed 
to  clarify  that  adhesives  should  not  be 
considered  coaUnga  or  finishing 
materials  under  thi$  subpart. 

Several  commenters  also  indicated 
that  the  rule  shouldl  more  accurately 
reflect  that  contact  adhesives  are  the 
only  types  of  adhesjves  that  are  subject 
to  an  emission  limit  under  this  subpart. 
Several  changes  haVe  beeg  made  in  the 
definitions,  §63.801,  and  in  the 
summary  of  emission  limits,  §  63.802, 
that  should  clarify  this  issue. 

D.  Other  Issues        ■ 

During  the  EPA  Work  group  review  of 
the  final  rule,  two  of  the  EPA  offices 
represented  on  the  work  group 
indicated  they  had  issues  that  they 
beheved  needed  to  be  addressed  in  the 
preamble.  Both  EPA  offices  recognized 
that  this  rule  was  d^eloped  under  a 
regulatory  negotiation  approach,  and 


they  both  indicated  that  they  did  not 
want  these  issues  to  impact  negatively 
on  the  consensus  achieved  during  the 
regulatory  negotiation,  lliese  issues  are 
addressed  in  the  following  paragraphs. 

The  EPA  Office  of  Research  and 
Development  (ORD)  expressed  conc«n 
about  the  differential  use  of  toxicity 
information  in  the  regulation.  In 
particular,  the  ORD  was  concerned 
about  the  prohibition  of  Class  A  and  B|/ 
B2  carcinogens  in  cleaning  and  washoff 
solvents.  "The  ORD  was  concerned  that 
this  prohibition  implies  that  these 
pollutants  are  "worse"  than  other  HAP, 
which  may  cause  serious  chronic  health 
effects  and/or  life-threatening  acute 
effects.  Concern  was  also  expressed  that 
the  regulation  draws  a  line  between 
pollutants  with  "B"  and  "C" 
designations,  when  the  scientific 
evidence  may  not  support  such  a  clear 
distinction.  Because  this  regulation  was 
developed  through  a  negotiation 
process,  ORD  agreed  to  include  this 
provisicm  in  the  final  regulation. 
However,  it  is  important  to  emphasize 
that  the  decision  to  include  such  a 
provision  in  this  specific  rulemaking 
does  not  represent  a  generic  poficy 
decision  on  the  use  of  weight-of> 
evidence  designations. 

The  second  issue,  which  was  raised 
by  the  Office  of  Pollution  Prevention 
and  Toxics  (OPPT),  was  also  addressed 
in  the  preamble  to  the  proposed  rule. 
The  preamble  to  the  proposed  rule 
stressed  that  urea<fonnaldehyde  resins, 
which  are  used  extensively  in  gluing 
operations  in  the  wood  furniture  and  are 
a  source  of  formaldehyde  emissions,  are 
not  subject  to  an  emission  4imit  imder 
this  regulation.  During  the  development 
of  the  regulation,  the  EPA,  working 
closely  with  urea-fonn"Bldehyde  resin 
manufacturers  and  the  wood  furniture 
industry,  decided  that  it  would  be  more 
appropriate  to  regulate  emissions  fix>m 
these  adhesives  under  the  NESHAP  for 
plywood  and  particleboard 
manufacturing.  The  OPPT  has  agreed 
with  this  approach,  but  they  indicated 
that  the  preamble  to  the  final  rule 
should  reiterate  the  EPA  intention  to 
regulate  these  adhesives  under  a  futiue 
rulemaking.  Therefore,  while  the  EPA  is 
not  regulating  emissions  from  urea- 
formaldehyde  resins  at  wdod  furniture 
manufacturing  facilities  under  this 
rulemaking,  emissions  fiom  these  resins 
will  be  regulated  under  the  NESHAP  for 
plywood  and  particleboard 
manufacturing. 

IV.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  aqd 
complete  file  of  all  the  information 


considered  by  the  EPA  in  the 
development  of  this  rule.  The  docket  is 
a  dynamic  file;  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  the  basis  and  purpose  of 
the  proposed  and  promulgated 
standaids  and  the  EPA  responses  to 
significant  comments,  the  contents  of 
the  docket  will  serve  as  the  record  in 
case  of  judicial  review  [Section 
307(d)(7)(A)]. 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C . 
3501  et  seq.  and  has  assigned  OMB 
control  niunber  2060-0324. 

The  information  required  to  be 
collected  by  this  rule  is  necessary  to 
identify  the  regulated  entities  who  are 
subject  to  the  rule  and  to  ensiure  their 
compliance  with  the  rule.  The 
recordkeeping  and  reporting 
requirements  are  mandatory  and  are 
being  established  imder  authority  of 
Section  114  of  the  CAA.  All  information 
submitted  to  the  EPA  for  which  a  claim 
of  confidentiality  is  made  will  be 
safeguarded  according  to  the  EPA 
pohcies  set  forth  in  Title  40,  Part  2, 
subpart  B — Confidentiality  of  Business 
Information. 

The  total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
averaged  over  the  first  three  years  is 
estimated  to  be  140,603  hours  per  year. 
The  average  burden,  per  respondent,  is 
187  hours  per  year.  TTie  rule  requires  an 
initial  one-time  notification  from  each 
respondent  and  subsequent  reports/ 
notification  would  have  to  be  submitted 
semiannually.  There  would  be  an 
estimated  750  respondents  to  the 
collection  requirements.  This  estimate 
includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  piuposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  comments  on  the  EPA  need  for 
this  information,  the  acciuecy  of  the 
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provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2136);  401  M  St.  SW.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affiairs,  Office  of 
Management  and  Budget,  725  17th  St. 
NW;  Washington,  DC  20503;  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  OMB  control  number  in  any 
correspondence. 

C.  Administrative  Designation  and 
Regfxlatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)1,  the  EPA  is 
required  to  judge  whether  a  regulation 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
this  Executive  Order  to  prepare  a 
regulatory  impact  analysis  (RIA).  The 
Order  defines  "significant  regulatory 
action"  as  one  that  is  Hkely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
plaimed  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  Ae  rights  and  obligations 
of  recipients  thereof;  or  (4)  raise  novel 
le^  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 

Order.  ,  ,    „ 

Pursuant  to  the  terms  of  the  ExecuUve 
Order  12866,  OMB  has  notified  the  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Chder.  The  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 
D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
U  a  preliminary  analysis  indicates  that 
a  proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  be 
performed.  The  EPA  analysis  of  these 
impacts  was  presented  in  the  preamble 


to  the  proposed  rule  (59  FR  62652).  and 
a  copy  of  the  Economic  Impact 
Regulatory  Flexibility  Analysis  is 
included  in  the  docket.  The  final  rule 
includes  no  changes  that  will  be 
deleterious  to  small  businesses. 

E.  Unfunded  Mandates  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubUc 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement  including  a  cost- 
benefit  analysis  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  required. 
Section  205  of  the  UMRA  generally 
requires  the  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  Section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
if  the  Administrator  publishes  with  the 
final  rule  an  explanation  why  that 
alternative  was  not  adopted.  Before  the 
EPA  estabUshes  any  regulatory 
requirements  that  may  significantly  or 
imiquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  Section  203  of 
the  UMRA  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 
The  EPA  has  determined  that  the 
•    action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
resuh  in  estimated  costs  of  $100  miUion 
or  more  to  either  State,  local,  or  Tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 


List  of  Subjects  in  40  CFR  Parts  9  and 
63 

Environmental  Protection,  Air 
Pollution  Control,  Hazardous 
Substances,  Wood  Furniture 
Manufacturing,  Reporting  and 
Recordkeeping  Requirements. 

Dated;  November  14, 1995. 
Carol  M.  BrownBT, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40,  Chapter  I,  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 


PART»-[AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  135-136y; 
15  U.S.C.  2001.  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331);  346a.  348;  31  U.S.C.  9701;  33 
U.S.C  1251  et  seq.,  1311, 1313d,  1314, 1321, 
1326, 1330. 1344. 1345  (d)  and  (e),  1361:  E.O. 
11735.  38  FR  21234,  3  CFR,  1971-1975, 
Comp.  p.  973;  42  U.S.C.  241.  242b.  243,  246. 
300f.  300g,  300g-l,  300g-2.  300g-3.  300g-4. 
300g-5.  300g-6,  300J-1.  300J-2.  300J-3,  300j- 
4,  300J-9, 1857  et  seq.,  6901-G992k.  7401- 
7671q.  7542,  9601-9657. 11023. 11048. 

2.  Section  9.1  is  amended  by  adding 
in  numerical  order  a  new  entry  to  the 
table  under  the  indicated  heading  to 
read  as  follows: 

}9.1    OMB  approvals  umlar  the  Papwwortc 
Reduction  Act 


40  CFR  citation 

OMBcorv 
tro«No. 

National  Erwssion  Standards 
for  Hazardous  Air  Potlutarrts 
for  Source  Categories: 
63-806-63-807  

2060-0324 

PART63-^AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  n  to  read  as  follows: 

Subpart  JJ— National  Emission  Standards 
for  Wood  Furniture  Manufacturlrtg 
Operations 

63.800  Applicability. 

63.801  Definitions. 

63.802  Emission  limits. 

63.803  Work  practice  standards. 

63.804  Compliance  procedures  and 
monitoring  requirements. 

63.805  Performance  test  methods. 

63.806  Recordkeeping  requirements. 

63.807  Reporting  requiremenU. 

63.808  Delegation  of  authority. 
63.809-63.819    [Reservedl. 
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Tables  to  Subpart  f 

Subpart  JJ—NatioMi  Emission 
Standards  for  Wood  Fumiturs 
Manufacturing  Oparalions 

193.800    AppHcabfllly. 

(a)  The  affected  aource  to  which  this 
subpart  applies  is  qach  facility  that  is 
engaged,  either  in  part  or  in  whole,  in 
the  manufacture  of  wood  furniture  or 
wood  fumituse  coi»ponents  and  that  is 
located  at  a  plant  site  that  is  a  major 
source  as  defined  i«  40  CFR  part  63.2. 
The  owner  or  operator  of  a  source  that 
meets  the  criteria  for  an  incidental 
furniture  manufacturer  shall  maintain 
purchase  or  usage  rbrnrds 
demonstrating  the  source  meets  the 
criteria  specified  in,  §  63.801  of  this 
subpart,  but  the  source  shall  not  be 
subject  to  any  otheil  provisions  of  this 
subpart  I 

(b)  A  source  that  compUes  with  the 
limits  and  criteria  specified  in 
paragraphs  (b)(1),  (b)(2).  or  (b)(3)  of  this 
section  is  an  area  squrce  for  the 
purposes  of  this  subpart  and  is  not 
subject  to  any  other  provision  of  this 
rule,  provided  that:  JLn  the  case  of 
parargraphs  (b)(1)  a^d  (b)(2).  finishing 
materials,  adhesive^,  cleaning  solvents 
and  washoff  solvent  account  for  at  least 
90  percent  of  annual  HAP  emissions  at 
the  plant  site,  and  i£  the  plant  site  has 
HAP  emissions  thatldo  not  originate 
from  the  listed  materials,  the  owner  or 
operator  keeps  any  secords  necessary  to 
demonstrate  that  thq  90  percent 
criterion  is  met.  A  source  that  initially 
relies  on  the  limits  t^d  criteria  specified 
in  paragraphs  (b)(1),  (b)(2).  and  (bK3)  to 
become  an  eirea  source,  but 
subsequently  exceeds  the  relevant  limit 
(without  first  obtaining  and  complying 
with  other  limits  th^  keep  its  potential 
to  emit  hazardous  air  pollutants  below 
major  source  levels),  becomes  a  major 
source  and  must  coi^ply  thereafter  with 
all  applicable  provisions  of  this  subpart 
starting  on  the  applicable  compliance 
date  in  §  63.800.  Nothing  in  this 
paragraph  (b)  is  intesded  to  preclude  a 
source  from  limiting^its  potential  to  emit 
through  other  approiriate  mechanisms 
that  may  be  availably  through  the 
permitting  authority; 

(1)  The  owner  or  o|>erator  of  the 
source  uses  no  more  than  250  gallons 
per  month,  for  every  month,  of  coating, 
gluing,  cleaning,  and  washoff  materials 
at  the  source,  includ^g  materials  used 
for  source  categories  other  than  wood 
furniture  (surface  coating),  but 
excluding  materials  used  in  routine 
janitorial  or  facility  3t)unds 
maintenance,  personal  uses  by 
employees  or  other  persons,  the  use  of 
products  for  the  purnose  of  maintaining 


motor  vehicles  operated  by  the  Csdlity, 
or  the  use  of  toxic  chemicals  contained 
in  intake  water  (used  for  processing  or 
noncontact  cooling)  or  intake  air  (used 
either  as  compressed  air  or  for 
combustion).  The  owner  or  operator 
shall  maintain  records  of  the  total 
gallons  of  coating,  gluing,  cleaning,  and 
washoff  materials  used  each  month,  and 
upon  request  submit  such  records  to  the 
Adhiinistrator.  These  records  shall  be 
maintained  for  five,  years. 

(2)  The  owner  or  operator  of  the 
source  uses  no  more  than  3,000  gallons 
per  rolling  12-month  period,  for  every 
12-month  period,  of  coating,  gluing, 
cleaning,  and  wa.shoff  materials  at  the 
source,  including  materials  used  for 
source  categories  other  than  wood 
furniture  (surface  coating),  but 
excluding  materials  used  in  routine 
janitorial  or  facility  grounds 
maintenance,  personal  uses  by 
employees  or  other  persons,  the  use  of 
products  for  the  purpose  of  maintaining 
motor  vehicles  operated  by  the  facility, 
or  the  use  of  toxic  chemicals  contained 
in  intake  water  (used  for  processing  or 
noncontact  cooling)  or  intake  air  (used 
either  as  compressed  air  or  for 
combustion).  A  rolling  12-month  period 
includes  the  previous  12  months  of 
operation.  The  owner  or  operator  of  the 
source  shall  maintain  records  of  the 
total  gallons  of  coating,  gluing,  cleaning, 
and  washoff  materials  used  each  month 
and  the  total  gallons  used  each  previous 
month,  and  upon  request  submit  such 
records  to  the  Administrator.  Because 
records  are  needed  over  the  previous  set 
of  12  months,  the  owner  or  operator 
shall  keep  monthly  records  beginning 
no  less  than  one  year  before  the 
compliance,  date  specified  in 
§  63.800(e).  Records  shall  be  maintained 
for  five  years. 

(3)  The  source  uses  materials 
containing  no  more  than  4.5  Mg  (5  tons) 
of  any  one  HAP  per  roUing  12-month 
period  or  no  more  than  11.4  Mg  (12.5 
tons)  of  any  combmation  of  HAP  per 
rolling  12-month  period,  including 
materials  from  source  categories  other 
than  wood  furniture;  and  at  least  90 
percent  of  the  plantwide  emissions  per 
rolling  12-month  period  are  associated 
with  the  manufacture  of  wood  furniture 
or  wood  furniture  components.  The 
owner  or  operator  shall  maintain 
records  that  demonstrate  that  annual 
emissions  do  not  exceed  these  levels, 
including  monthly  usage  records  for  all 
finishing,  gluing,  cleaning,  and  washoff 
materials;  certified  product  data  sheets 
for  these  materials;  and  any  other 
records  necessary  to  document 
emissions  frum  source  categories  other 
them  wood  furniture  and  upon  request 


submit  such  records  to  the 
Administrator.  These  records  shall  be 
maintained  for  five  years. 

(c)  This  subpart  does  not  apply  to 
research  or  laboratory  bdiities  as 
defined  in  §63.801. 

(d)  Owners  or  operators  of  affected 
sources  shall  also  comply  with  the 
requirements  of  subpart  A  of  this  part 
(General  Provisions),  according  to  the 
appUcabiUty  of  subpart  A  to  such 
sources,  as  identified  in  Table  1  of  this 
subpart. 

(e)  The  compliance  date  for  existing 
affected  sources  that  emit  less  than  50 
tons  per  year  of  HAP  in  1996  is 
December  7, 1998.  The  compliance  date 
for  existing  affected  sources  that  emit  50 
tons  or  more  of  hazardous  air  pollutants 
in  1996  is  November  21, 1997.  The 
owner  or  operator  of  an  existing  area 
source  that  increases  its  emissions  of  (or 
its  potential  to  emit)  HAP  such  that  the 
source  becomes  a  major  soiut%  that  i& 
subject  to  this  subpart  shall  comply 
with  this  subpart  one  year  after 
becoming  a  major  source. 

(f)  New  affected  sources  must  comply 
with  the  provisions  of  this  standard 
immediately  upon  startup  or  by 
December  7, 1995.  whichever  is  later. 
New  area  soiuces  that  become  major 
sources  shall  comply  with  the 
provisions  of  this  standard  immediately 
upon  becoming  a  major  source. 

(g)  Reconstructed  affected  sources  are 
subject  to  the  requirements  for  new 
affected  sources.  The  costs  associated 
with  the  purchase  and  installation  of  air 
pollution  control  equipment  (e.g., 
incinerators,  carbon  adsorbers,  etc.)  are 
not  considered  in  determining  whether 
the  facility  has  been  reconstructed, 
unless  the  control  equipment  is  required 
as  part  of  the  process  (e.g.,  product 
recovery).  Additionally,  the  costs  of 
retrofitting  and  replacement  of 
equipment  that  is  installed  specifically 
to  comply  with  this  subpart  are  not 
considered  reconstruction  costs.  For 
example,  an  affected  source  may  convert 
to  waterbome  coatings  to  meet  the 
requirements  of  this  subpart.  At  most 
faciUties.  this  conversion  will  require 
the  replacement  of  existing  storage 
tanks,  mix  equipment,  and  transfer 
Unes.  The  cost  of  replacing  the 
equipment  is  not  considered  in 
determining  whether  the  faciUty  has 
been  reconstructed. 

§63.801    Definitions. 

(a)  All  terms  used  in  this  subpart  that 
are  not  defined  below  have  the  meaning 
given  to  them  in  the  CAA  and  in  subpart 
A  (General  Provisions)  of  this  part 

Adhesive  means  any  chemical 
substance  that  is  applied  for  the  purpose 
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of  bonding  two  surfaces  together  other 
than  by  mechanical  means.  Under  this 
subpart,  adhesives  shall  not  be 
considered  coatings  or  finishing 
materials.  Products  used  on  humans  and 
animals,  adhesive  tape,  contact  pap«r, 
or  any  other  product  with  an  adhesive 
incorporated  onto  or  in  an  inert 
substrate  shall  not  be  considered 
adhesives  under  this  subpart. 

Administrator  means  the. 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  his 
or  her  authorized  representative. 

Aerosol  adhesive  means  an  adhesive 
that  is  dispensed  from  a  pressurized 
container  as  a  suspension  of  fine  solid 
or  liquid  particles  in  gas. 

Affected  source  means  a  wood 
furniture  manufacturing  faciUty  that  is 
engaged,  either  in  part  or  in  whole,  in 
the  manufacture  of  wood  furniture  or 
wood  furniture  components  and  that  is 
located  at  a  plant  site  that  is  a  major 
soiuce  as  defined  in  40  CFR  part  63.2, 
excluding  sources  that  meet  the  criteria 
estabhshed  in  §  63.800(a).  (b)  and  (c)  of 
this  subpart. 

Alternative  method  means  any ' 
method  of  sampling  and  analyzing  for 
an  air  pollutant  that  is  not  a  reference 
or  equivalent  method  but  has  been 
demonstrated  to  the  Administrator's 
satisfaction  to,  in  specific  cases, 
produce  results  adequate  for  a 
determination  of  compliance. 

As  applied  means  the  HAP  and  solids 
content  of  the  coating  or  contact 
adhesivQ  that  is  actually  used  for 
coating  or  gluing  the  substrate.  It 
includes  the  contribution  of  materials 
used  for  in-house  dilution  of  the  coating 
or  contact  adhesive. 

Basecoat  means  a  coat  of  colored 
material,  usually  opaque,  that  is  applied 
before  graining  inks,  glazing  coats,  or 
other  opaque  finishing  materials,  and  is 
usually  topcoated  for  protection. 
Baseline  conditions  means  the 
conditions  that  exist  prior  to  an  affected 
source  implementing  controls,  such  as  a 
control  system. 

Building  enclosure  means  a  building 
housing  a  process  that  meets  the 
requirements  of  a  temporary  total 
enclosure.  The  EPA  Method  204E  is 
used  to  Identify  all  emission  points  fi^m 
the  building  enclosure  and  to  determine 
which  emission  points  must  be  tested. 
For  additional  information  see 
Guidelines  for  Determining  Capture 
Efficiency,  January  1994.  Docket  No.  A- 
93-10,  Item  No.  IV-B-1. 

Capture  device  means  a  hood, 
enclosed  room,  floor  sweep,  or  other 
means  of  collecting  solvent  emissions  or 
other  pollutants  into  a  duct  so  that  the 
pollutant  can  be  directed  to  a  pollution 


control  device  such  as  an  incinerator  or 
carbon  adsorber. 

Capture  efficiency  means  the  fraction 
of  all  organic  vapors  generated  by  a 
process  that  are  directed  to  a  control 
device. 

Certified  product  data  sheet  (CPDS) 
means  documentation  furnished  by 
coating  or  adhesive  suppliers  or  an 
outside  laboratory  that  provides  the 
HAP  content  of  a  finishing  material, 
contact  adhesive,  or  solvent,  by  percent 
weight,  measured  using  the  EPA 
Method  311  (as  promulgated  in  this 
subpart),  or  an  equivalent  or  alternative 
method  (or  formulation  data  if  the 
coating  meets  the  criteria  specified  in 
§  63.805(a));  the  soUds  content  of  a 
finishing  material  or  contact  adhesive 
by  percent  weight,  determined  using 
data  from  the  EPA  Method  24,  or  an 
alternative  or  equivalent  method  (or 
formulation  data  if  the  coating  meets  the 
criteria  specified  in  §  63.805(a));  and  the 
density,  measured  by  EPA  Method  24  or 
an  ahemative  or  equivalent  method. 
Therefore,  the  reportable  HAP  content 
should  represent  the  maximum 
aggregate  emissions  potential  of  the 
finishing  material,  adhesive,  or  solvent 
in  concentrations  greater  than  or  equal 
to  1.0  percent  by  weight  or  0.1  percent, 
for  HAP  that  are  carcinogens,  as  defined 
by  the  Occupational  Safety  and  Health 
Administration  Hazard  Communication 
Standard  (29  CFR  part  1910),  as 
formulated.  The  purpose  of  the  CPDS  is 
to  assist  the  affected  source  in 
demonstrating  compliance  with  the 
emission  limitations  presented  in.. 
§63.802. 

(Note:  Because  the  optimum  analytical 
condlUons  under  EPA  Method  311  vary  by 
coating,  the  coating  or  adhesive  supplier  may 
also  choose  to  include  on  the  CPDS  the 
optimum  analytical  conditions  tor  analysis  of 
the  coating,  adhesive,  or  solvent  using  EPA 
Method  311.  Such  information  may  include, 
but  not  be  limited  to,  separation  column, 
oven  temperature,  carrier  gas,  injection  port 
temperature,  extraction  solvent,  and  internal 
standard.) 

Cleaning  operations  means  operations 
in  which  organic  solvent  is  used  to 
remove  coating  materials  or  adhesives 
from  equipment  used  in  wood  fumitxue 
manufacturing  operations. 

Coating  means  a  protective, 
decorative,  or  functional  film  applied  in 
a  thin  layer  to  a  surface.  Such  materials 
include,  but  are  not  limited  to.  paints, 
topcoats,  varnishes,  sealers,  stains, 
washcoats,  basecoats,  enamels,  inks, 
and  temporary  protective  coatings. 

Coating  application  station  means  the 
part  of  a  coating  operation  where  the 
coating  is  applied,  e.g.,  a  spray  booth. 

Coating  operation  means  those 
activities  in  which  a  coating  is  applied 


to  a  substrate  and  is  subsequently  air- 
dried,  cured  in  an  oven,  or  cured  by 
radiation. 

Coating  solids  (or  solids)  means  the 
part  of  the  coating  which  remains  after 
the  coating  is  dried  or  cured;  soUds 
content  is  determined  using  data  from 
the  EPA  Method  24.  or  an  equivalent  or 
alternative  method. 

Compliant  coating/contact  adhesive 
means  a  finishing  material,  contact 
adhesive,  or  strippable  booth  coating 
that  meets  the  emission  limits  specified 
in  Table  3  of  this  subpart. 

Contact  adhesive  means  an  adhesive 
that  is  appUed  to  two  substrates,  dried, 
and  mated  under  only  enough  pressure 
to  result  in  good  contact.  The  bond  is 
immediate  and  sufficiently  strong  to 
bold  pieces  together  without  further 
clamping,  pressure,  or  airing. 

Continuous  coater  means  a  finishing 
system  that  continuously  applies 
finishing  materials  onto  furniture  parts 
moving  along  a  conveyor.  Finishing 
materials  that  are  not  transferred  to  the 
part  are  recycled  to  a  reservoir.  Several 
types  of  application  methods  can  be 
used  with  a  continuous  coater  including 
spraying,  ciulain  coating,  roll  coating, 
dip  coating,  and  flow  coating. 

Continuous  compliance  means  that 
the  affected  source  is  meeting  the 
emission  limitations  and  other 
requirements  of  the  rule  at  all  times  and 
is  fulfiUing  all  monitoring  and 
recordkeeping  provisions  of  the  rule  in 
order  to  demonstrate  compliance. 

Control  device  means  any  equipment 
that  reduces  the  quantity  of  a  pollutant 
that  is  emitted  to  the  air.  The  device 
may  destroy  or  secure  the  pollutant  for 
subsequent  recovery.  Includes,  but  is 
not  limited  to,  incinerators,  carbon 
adsorbers,  and  condensers. 

Control  device  efficiency  means  the 
ratio  of  the  pollutant  released  by  a 
control  device  and  the  pollutant 
introduced  to  the  control  device. 

Control  system  means  the 
combination  of  capture  and  control 
devices  used  to  reduce  emissions  to  the 
atmosphere. 

Conventional  air  spray  means  a  spray 
coating  method  in  which  the  coating  is 
atomized  by  mixing  it  with  compressed  • 
air  and  applied  at  an  air  pressure  greater 
than  10  pounds  per  square  inch  (gauge) 
at  the  point  of  atomizatron.  Airless  and 
air  assisted  airless  spray  technologies 
are  not  conventional  air  spray  because 
the  coating  is  not  atomized  by  mixing  it 
with  compressed  air.  Electrostatic  spray 
technology  is  also  not  considered 
conventional  air  spray  because  an 
electrostatic  charge  is  employed  to 
attract  the  coating  to  the  workpiece. 

Data  quality  oofective  (DQO) 
approach  means  a  set  of  approval 
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criteria  thaH  must  b#  met  so  that  data 
from  aa  allHMtiva  teat  method  can  be 
used  in  datewinina  tlie  capttm 
efBoeocy  ef  a  caaoDl  systaa.  For 
additioBal  infaraiarinn.  saa  Cbide/iites 
for  DMeraiMHM  Cttklui*  ^kmncy. 
January  19M.  a>acftB(  No.  A-«3-16. 
Hon  No.  IV-ft-l). 

Oo^  aaaas  a  pariid  of  M  onsacutive 
hours  begiiming  at  MdMi^  local  tiaae. 
or  begimtiBg  at  a  tii^  ognsialsat  widi  a 
facility's  dparating  icheAils. 

Disposed  offshe  laeans  saadiwg  used 
organic  solvent  or  cpetiufi  aiteida  of 
the  faciUty  boundaries  far  diqpesal. 

Emission  means  tne  release  or 
discharge,  whether  difwily  or 
indirectly,  of  HAP  into  the  asabfent  air. 

Enamel  means  a  ooat  of  colored 
material ,  usually  opeque,  tbat  is  applied 
as  a  protective  topcoat  ovw  a  baawoat. 
primer,  or  previous^  applied  enamel 
coats.  In  some  cases,  another  finishing 
material  may  be  appilied  as  a  topcoat 
over  the  enamel. 

Equipment  leak  n^eans  «»issi<»s  of 
volatile  hazardous  a^r  polhitants  from 
pumps.  vaWes.  flanges,  or  other 
equipment  used  to  qansfsr  or  apply 
coatings.  acbesives,<6r  organic  solvents. 

Equivoimt  method  means  any  method 
of  sampling  Hid  analyzing  <br  an  air 
pollutant  tkat  has  been  d«nonstrated  to 
the  Administrator's  satis&ction  to  have 
a  consistent  and  quantitatively  known 
relationship  to  the  reference  method, 
under  specific  conditions. 

Finishing  material  means  a  coating 
used  in  the  wood  fumiture  industry. 
Such  materials  incltide,  but  are  not 
limited  to,  stains,  baaecoats.  washcoats, 
Miaaaels.  sealers,  and  topcoats. 

Finishing  opwatian  means  those 
operations  in  which  a  finishing  material 
is  applied  to  a  substtate  and  is 
subsequently  air-dri#d.  cured  in  an 
oven,  or  cured  by  radiation. 

Foam  adhesive  moans  a  contact 
adhesive  used  for  glaing  foam  to  fobric. 
foam  to  foam,  and  fabric  to  wood. 

Giving  operation  means  those 
op«ations  in  which  adhesives  are  used 
to  join  components,  for  example,  to 
apply  a  laminate  to  4  wood  substrate  or 
foam  to  falmc. 

Incidental  wood  furniture 
manufacturer  means  a  major  source  that 
is  immarily  engaged  in  the  manufacture 
of  products  ether  than  vroed  ftimituie  or 
wood  fimutura  componeBts  and  that 
uses  no  smho  than  IM  gallons  par 
monft  of  ftiisliHig  material  or  adhesives 
in  the  BMBufiKture  Qf  wood  fumitore  or 
wood  fomttwe  components. 

Utcimeiutor  OMans,  for  the  purposes  of 
this  industry,  an  enclfleed  combustion 
device  that  thermally  oxidizes  volatile 
organic  compounds  to  CO  and  CXh-  This 


term  does  not  inchido  devices  that  bum 
municipal  or  hazardous  waste  materid. 

Janitorial  amintenance  means  ^ 
upkeep  of  equipment  or  building 
structures  that  is  not  directly  related  to 
the  manufiscturing  process,  far  example, 
cleaning  of  restroom  fadlitias. 

LoMwr  confidence  limit  (LOLI 
approach  means  a  set  of  approval 
criteria  that  must  be  met  so  that  data 
from  an  ahemative  test  method  can  be 
used  in  determining  the  capture 
efficiency  of  a  control  (system.  For 
additional  information,  see  Guidelines 
for  Determining  Capture  Efficiency. 
January  1994.  (Docket  No.  A-OS-IO, 
Item  No.  IV-*-l). 

Material  st^ety  data  sheet  (MSDS) 
means  the  documentatiCH)  required  for 
hazardous  chemicals  by  the 
Occupational  Safety  and  Health 
Administratim  (OSHA)  Hazard 
Communicaticm  Standard  (29  CFR  Part 
1910)  for  a  solvent,  cleaning  material, 
contact  adhesive,  coating,  or  other 
material  that  identifies  select  reportable 
hazardous  ingredients  of  the  material, 
safety  and  health  considerations,  and 
handling  procedures. 

Noncompliant  coating/contact 
adhesive  means  a  finishing  material, 
contact  adhesive,  or  strippable  booth 
coating  that  has  a  VHAP  content  (VOC 
content  for  the  strippable  booth  coating) 
greato-  than  the  emission  limitation 
presented  in  Table  3  of  this  subpart. 

Nonporous  subsbxtte  means  a  surface 
that  is  impermeable  to  liquids. 
Examples  include  metal,  rigid  plastic, 
flexible  vinyl,  and  rubber. 

Normally  closed  container  means  a 
container  that  is  closed  unless  an 
operator  is  actively  engaged  in  activities 
such  as  emptying  or  filling  the 
container. 

Operating  parameter  value  means  a 
minimum  or  maximum  value 
established  for  a  control  device  or 
process  parameter  that,  if  achieved  by 
itself  or  in  combination  widi  one  or 
more  other  operating  parameter  values, 
determines  that  an  owner  or  operator 
has  complied  with  an  applicable 
emission  limit. 

Organic  solvent  means  a  volatile 
organic  liquid  that  is^used  for  dissolvii^ 
or  dispersing  constituents  in  a  coating 
or  contact  adhesive,  adjusting  the 
viscosity  of  a  coating  or  contact 
adhesive,  or  cleaning  equipment.  When 
used  in  a  coating  or  contact  adhesive, 
the  mganic  solvent  evaporates  during 
drying  and  does  not  becmne  a  part  of 
the  dried  fihn. 

OveraH  control  efficiency  aneans  the 
efficiency  of  a  control  system, 
calculated  as  the  product  of  the  capture 
and  control  device  efficiencies, 
expressed  as  a  percentage. 


Permanent  total  encloBure  aneans  a 
pemanently  installed  sMcftpcure  that 
completely  surrounds  a  WMKa  of 
raiissions  such  that  all  omlisions  aaa 
captured  and  contained  far  idlachaiga 
ttirodgh  a  control  dovicML  KwadditioBal 
information,  see  ri'iirfnliaoi/or 
DstemiuH/if  Capture  Effidtmoy,  jHrnaiy 
1994.  (Docket  Na  A-93-i9,tem  No. 
IV-B-l). 

ilecycM  oiis/to  raeau  4to  ■ouaa  of  an 
organic  solvent  in  a  procpt  ^er  than 
cleaning  or  washoff. 

Reference  method  means  any  anthod 
of  sampling  and  analyzing  for  an  air 
pollutant  that  is  published  in  Appemfix 
A  of  40  CFR  pari  60. 

Research  or  laboratory  faciiity  means 
any  stationary  source  whoee  primary 
purpose  is  to  conduct  research  and 
developnaent  to  develop  new  processes 
and  products  whwe  such  source  is 
operated  under  the  close  supervision  of 
technically  trained  personnel  and  is  not 
engaged  in  the  manufacture  of  products 
for  commercial  sale  in  commerce, 
except  in  a  de  minimis  manner. 

Responsible  official  has  the  meaning 
given  to  it  in  40  CFR  part  70,  State 
Operating  Permit  Programs  (Title  V 
permits). 

Sealer  means  a  finishing  material 
used  to  seal  the  pores  of  a  wood 
substrate  before  additional  coats  of 
finishing  material  are  applied.  Special 
piirpose  finishing  materials  that  are 
tised  in  some  finishing  systems  to 
optimize  aesthetics  are  not  sealers. 

Solvent  means  a  liquid  used  in  a 
coating  or  contact  adhesive  to  dissolve 
or  di^Mrse  constituents  and/or  to  adjust 
viscosity.  It  evaporates  during  drying 
and  does  not  become  a  part  of  the  dried 
fibn. 

Stain  means  any  color  coat  having  a 
solids  content  by  weight  of  no  more 
than  8.0  percent  that  is  applied  in  single 
CM-  multiple  coats  directly  to  the 
substrate.  It  includes,  but  is  not  limited 
to,  nongrain  raising  stains,  equalizer 
stains,  prestains,  sap  stains,  body  stains, 
no-wipe  stains,  penetrating  stains,  and 
toners. 

Storage  containers  means  vessels  or 
tanks,  including  mix  equipment,  used  to 
hold  finishing,  gluing,  cleaning,  or 
washofi'  materials. 

Strippable  spray  booth  material 
means  a  coating  that: 

(1)  Is  appliedto  a  spray  booth  wall  to 
provide  a  protective  film  to  receive 
overspray  during  finishing  operations: 

(2)  That  is  subsequently  peeled  off 
and  disposed;  and 

(3)  By  achieving  (1)  and  (2),  reduces 
or  eliminates  the  need  to  use  mganic 
solvents  to  clean  spray  booth  walls. 

Substrate  means  the  surface  onto 
wrhich  a  coating  or  contact  adhesive  is 
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applied  (or  into  which  a  coating  or 
contact  adhesive  is  impregnated). 

Temporary  total  enclosure  means  an 
enclosure  that  meets  the  requirements  of 
§  63.805(e)(1)  (i)  through  (iv)  and  is  not 
permanent,  but  constructed  only  to 
measure  the  capture  efficiency  of 
pollutants  emitted  from  a  given  source. 
Additionally,  any  exhaust  point  from 
the  enclosure  shall  be  at  least  four 
equivalent  duct  or  hood  diameters  from 
each  natural  draft  opening.  For 
additional  information,  see  Guidelines 
for  Determining  Capture  Efficiency, 
January  1994.  (Docket  No.  A-93-10, 
Item  No.  IV-B-l). 

Thinner  means  a  volatile  liquid  that  is 
used  to  dilute  coatings  or  contact 
adhesives  (to  reduce  viscosity,  color 
strength,  and  solids,  or  to  modify  drying 
condhions). 

Topcoat  means  the  last  film-building 
finishing  material  that  is  applied  in  a 
finishing  system. 

Touchup  and  repair  means  the 
application  of  finishing  materials  to 
cover  minor  finishing  imperfections. 

VHAP  means  any  volatile  hazardous 
air  pollutant  listed  in  Table  2  to  Subpart 

VHAP  of  potential  concern  means  any 
VHAP  from  the  nonthreshold,  high 
concern,  or  unrankable  list  in  Table  b  of 
this  subpart. 

Volatile  organic  compound  (VOC) 
means  any  organic  compound  which 
participates  in  atmospheric 
photouiemical  reactions,  that  is.  any 
organic  compound  other  than  those 
which  the  Administrator  designates  as 
having  negligible  photochemical 
reactivity.  A  VOC  may  be  measured  by 
a  reference  method,  an  equivalent 
method,  an  alternative  method,  or  by 
procedures  specified  under  any  rule.  A 
reference  method,  an  equivalent 
method,  or  an  alternative  method, 
however,  may  also  measure  nonreactive 
organic  compounds.  In  such  cases,  the 
owner  or  operator  may  exclude  the 
nonreactive  organic  compoimds  when 
determining  compliance  with  a 
standard.  For  a  list  of  compoimds  that 
the  Administrator  has  designated  as 
having  negligible  photochemical 
reactivity,  refer  to  40  CFR  part  51.10. 

Washcoat  means  a  transparent  special 
purpose  finishing  material  having  a 
solids  content  by  weight  of  12.0  percent 
by  weight  or  less.  Wa^coats  are  applied 
over  initial  stains  to  protect,  to  control 
color,  and  to  stifien  die  wood  fibers  in 
order  to  aid  sanding. 

Washoff  operations  means  those 
operations  in  which  organic  solvent  is 
used  to  remove  coating  from  wood 
funiiture  or  a  wood  fumiture 
component 


Wood  furniture  means  any  product 
made  of  wood,  a  wood  product  such  as 
rattan  or  wicker,  or  an  engineered  wood 
product  such  as  particleboard  that  is 
manufactured  imder  any  of  the 
following  standard  industrial 
classification  codes:  2434,  2511, 2512, 
2517,  2519, 2521, 2531, 2541, 2599.  <» 
5712. 

IVood  fumiture  component  means  any 
part  that  is  used  in  the  manufacture  of 
wood  fumiture.  Examples  include,  but 
are  not  limited  to.  drawer  sides,  cabinet 
doors,  seat  cushions,  and  laminated 
tops. 

IVbod  furruture  manufacturing 
operations  means  the  finishing,  gluing, 
cleaning,  and  washoff  operations 
associated  with  the  production  of  wood 
fumiture  or  wood  fumiture 
components. 

(bj  The  nomenclative  used  in  this 
subpart  has  the  following  meaning: 

(1)  Ak  =  the  area  of  each  natural  draft 
opening  (k)  in  a  total  enclosiue,  in 
square  meters. 

(2)  Cc=the  VHAP  content  of  a 
finishing  material  (c),  in  kilograms  of 
volatile  hazardous  air  pollutants  per 
kilogram  of  coating  solids  (kg  VHAP/kg 
solids),  as  supplied.  Also  given  in 
poimds  of  volatile  hazardous  air 
pollutants  per  pound  of  coating  solids 
(IbVHAP/lbsoUds). 

(3)  C^pthe  concentration  of  VHAP  in 
gas  stream  (j)  exiting  the  control  device, 
in  parts  per  million  by  volume. 

(4)  CM=the  concentration  of  VHAP  in 
gas  stream  (i)  entering  the  control 
device,  in  parts  p«  million  by  volume. 

(5)  ciii=tne  concentration  of  VHAP  in 
gas  stream  (i)  entering  the  control  device 
from  the  affected  source,  in  parts  per 
million  by  volume. 

(6)  Cft=the  concentration  of  VHAP  in 
uncontrolled  gas  stream  (k)  emitted 
direcUy  to  the  atmosphere  from  the 
affected  soiirce,  in  parts  per  million  by 
volume. 

(7)  Esthe  emission  limit  achieved  by 
an  emission  point  or  a  set  of  emission 
points,  in  kg  VHAP/kg  soUds  (lb  VHAP/ 
tt>  solids). 

(8)  F=the  control  device  efficiency, 
expressed  as  a  fraction. 

(9)  FV=the  average  inward  face 
velocity  across  all  natiu«l  draft  openings 
in  a  total  enclosure,  in  meters  per  hour. 

(10)  G=the  VHAP  content  of  a  contact 
adhesive,  in  kg  VHAP/kg  solids  Ob 
VHAP/lb  solids),  as  applied. 

(11)  M=the  mass  ofsolids  in  finishing 
material  used  monthly,  kg  solids/month 
(lb  solids/month). 

(12)  N=the  capture  efficiency, 
expressed  as  a  fraction. 

(13)  Cio=the  volumetric  flow  rate  of 
gas  stream  (j)  exiting  the  control  device, 
in  dry  standard  cubic  meters  per  hour. 


(14)  QM=the  voliunetric  flow  rate  of 
gas  stream  (i)  entering  the  control 
device,  in  diy  standard  cubic  meters  per 
hour. 

(15)  (iu=the  volumetric  flow  rate  of 
gas  stream  (i)  entering  the  control  device 
frt>m  the  emission  point,  in  dry  standard 
cubic  metera  per  hour. 

(16)  Qrksthe  volumetric  flow  rate  of 
uncontrolled  gas  stream  (k)  emitted 
directly  to  the  atmosphere  from  the 
emission  point,  in  dry  standard  cubic 
meters  per  hoiu-. 

(17)  Qini=the  volumetric  flow  rate  of 
gas  stream  (i)  entering  the  total 
enclosure  through  a  forced  makeup  air 
duct,  in  standard  cubic  meters  per  hour 
(wet  basis). 

(18)  Qpoijsthe  volumetric  flow  rate  of 
gas  stream  (j)  exiting  the  total  enclosure 
through  an  exhaust  duct  or  hood,  in 
standard  cubic  meters  per  hour  (wet 
basis). 

(19)  Rsthe  overall  efficiency  of  the 
control  system,  expressed  as  a 
percentage. 

(20)  Ss=the  VHAP  content  of  a  solvent, 
expressed  as  a  weight  fraction,  added  to 
finishing  materials. 

(21)  W=the  amount  of  solvent,  in 
kilograms  (poimds),  added  to  finishing 
materials  during  the  monthly  averaging 
period. 

(22)  ac=after  the  control  system  is 
installed  and  operated. 

(23)  bc=before  control. 

§63.802    Emiaaion  Hmlla. 

(a)  Each  owner  or  operator  of  an 
existing  affected  source  subject  to  this 
subpart  shall: 

(1)  Limit  VHAP  emissions  from 
finishing  operations  by  meeting  the 
emission  limitations  for  existing  sources 
presented  in  Table  3  of  this  subpart, 
using  any  of  the  compliance  methods  in 
§  63.804(a).  To  determine  VHAP 
emissions  from  a  finishing  material 
containing  formaldehyde  or  styrene,  the 
owner  jjpoperator  of  the  affectad  source 
shall  use  the  methods  presented  in 
§63.803(1)(2)  for  determining  styrene 
and  formaldehyde  usage. 

(2)  Limit  VHAP  emissions  torn 
contact  adhesives  by  achieving  a  VHAP 
limit  for  contact  adhesives  based  on  the 
following  criteria: 

(i)  For  foam  adhesives  (contact 
adhesives  used  for  upholstery 
operations)  used  in  products  that  meet 
the  upholstered  seating  flammability 
requirements  of  California  Technical 
Bulletin  116, 117,  or  133.  the  Business 
and  Institutional  Fumiture 
Manufacturers  Association's  (BIFMA's) 
X5.7.  UFAC  flammability  testing,  or  any 
similar  requirements  from  local.  State, 
or  Federal  fire  regulatory  agencies,  the 
VHAP  content  of  the  adhesive  shall  not 
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exceed  l.B  kg  VH^P/kg  solids  (1.8  lb 
VHAP/Ib  solids),  ias  applied;  or 

(ii)  Pftt  all  odier  contact  adhesives 
(including  foam  ^dhesives  used  in 
products  that  do  aot  meet  the  standards 
I»esented  in  paragraph  (aK2)(i)  of  this 
section,  but  exclialing  aerosol  adhesives 
and  excluding  contact  adhesives 
applied  to  nonpotous  substrates,  the 
VHAP  content  of  |he  adhesive  shall  not 
exceed  1.0  kg  VHAP/kg  solids  (1.0  lb 
VHAP/lb  solids),  es  applied. 

(3)  Limit  HAP  amissions  from 
strippable  spray  booth  coatings  by  using 
coatings  that  contain  no  more  than  0.8 
kg  VOC/kg  soUds  10.8  lb  V(X/lb  soUds), 
as  applied.  [ 

(b)  Each  owner  or  operator  of  a  new 
affected  source  subject  to  this  subpart 
shall: 

(1)  Limit  VHAPjemissions  from 
finishing  operatiohs  by  meeting  the 
emission  Umitations  for  new  sources 
presented  in  Tabla  3  of  this  subpart 
using  any  of  the  compliance  methods  in 
§  63.804(d).  To  determine  VHAP 
emissions  from  a  ^nishing  material 
containing  formaldehyde  or  styrene,  the 
owner  or  operator  lof  the  affected  source 
shall  use  the  methpds  presented  in 

§  63.803(1)(2)  for  determining  styrene 
and  formaldehyde  usage. 

(2)  Limit  VHAP  emissions  from 
contact  adhesives  by  achieving  a  VHAP 
limit  for  contact  adhesives,  excluding 
aerosol  adhesives  and  excluding  contact 
adhesives  applied  |to  nonporous 
substrates,  of  no  greater  than  0.2  kg 
VHAP/kg  solids  {a2  lb  VHAP/lb  soUds), 
as  applied,  using  dither  of  the 
compliance  methods  in  §  63.804(e). 

(3J  Limit  HAP  emissions  from 
strippable  spray  booth  coatings  by  using 
coatings  that  contaiin  no  more  than  0.8 
kg  VOC/kg  solids  (b.8  lb  VOC/lb  solids), 
as  applied.  1 

S63.803   Wof1ipraoUeestan<tante. 

(a)  Work  pracUcf  implementation 
plan.  Each  owner  ar  operator  of  an 
effected  source  subject  to  this  subpart 
shall  prepare  and  maintain  a  written 
work  practice  implementation  plan  that 
defines  environmetitally  desirable  work 
practices  for  each  tfood  furniture 
manufacturing  opflration  and  addresses 
each  of  the  work  practice  standards 
presented  in  paragraphs  (b)  through  (1) 
of  this  section.  The  plan  shall  be 
developed  no  mora  than  60  days  after 
the  compliance  dale.  The  written  work 
practice  implementation  plan  shall  be 
available  for  inspection  by  the 
Administrator  upon  request.  If  the 
Administrator  determines  that  the  work 
practice  implementation  plan  does  not 
adequately  address  each  of  the  topics 
specified  in  paragrtphs  (b)  through  (I)  of 
this  section  or  thatlthe  plan  does  not 


include  sufficient  mechanisms  for 
ensuring  that  the  wcvk  practice 
standards  are  being  implonented.  the 
Administrator  may  require  the  aCfiscted 
source  to  modify  the  plan.  Revisions  or 
modifications  to  die  plan  do  not  require 
a  revision  of  the  source's  Title  V  permit. 

(b)  Operator  training  course.  Each 
owner  or  operator  of  an  affected  source 
shall  train  all  new  and  existing 
personnel,  including  contract  perscMmel. 
who  are  involved  in  fininhing  gluing, 
cleaning,  and  washoff  operatioos.  use  of 
manufacturing  equipment,  or 
implementation  of  the  requirements  of 
this  subpart  All  new  persmmel.  those 
hired  after  the  compliance  date  of  the 
standard,  shall  be  trained  upon  hiring. 
All  existing  personnel,  those  hired 
before  the  compliance  date  of  the 
standard,  shall  be  trained  within  six 
months  of  the  compliance  date  of  the 
standard.  All  personnel  shall  be  given 
refresher  training  annually.  The  afiiacted 
source  shall  maintain  a  copy  of  the 
training  pro-am  with  the  w(^  practice 
implementation  plan.  The  training 
program  shall  include,  at  a  minimum, 
the  folloMfing: 

(1)  A  list  of  all  current  personnel  by 
name  and  job  description  that  are 
required  to  be  trained; 

(2)  An  outline  of  the  subjects  to  be 
covered  in  the  initial  and  refresher 
training  for  eadi  position  or  group  of 
personnel; 

(3)  Lesson  plans  for  courses  to  be 
given  at  the  initial  and  the  annual 
refresher  training  that  include,  at  a 
minimum,  appropriate  application 
techniques,  appropriate  cleaning  and 
washoff  procedures,  appropriate 
equipment  setup  and  adjustment  to 
minimize  finishing  material  usage  and 
overspray,  and  appropriate  management 
of  cleanup  wastes:  and 

(4)  A  description  of  the  methods  to  be 
used  at  the  completion  of  initial  or 
refresher  training  to  demonstrate  and 
docimient  successful  completion. 

(c)  Inspection  and  maintenance  plan. 
Each  owner  or  operator  of  an  a^cted 
source  shall  prepare  and  maintain  with 
the  work  practice  implementation  plan 
a  written  leak  inspection  and 
maintenance  plan  that  specifies: 

(1)  A  minimum  visual  inspection 
frequency  of  once  per  month  for  all 
equipment  used  to  transfer  or  apply 
coatings,  adhesives,  or  organic  solvents; 

(2)  An  inspection  schedule; 

(3)  Methods  for  documenting  the  date 
and  results  of  each  inspection  and  any 
repairs  that  were  made; 

(4)  The  timefreme  between  identifying 
the  leak  and  making  the  repair,  whidi 
adheres,  at  a  minimum,  to  the  following 
schedule: 


(i)  A  first  attempt  at  repair  (e.g., 
tightening  of  paddng  glands)  shall  be 
made  no  later  than  five  calendar  days 
after  the  leak  is  detected;  and 

(ii)  Final  repairs  shall  be  made  within 
15  calendar  days  after  the  leak  is 
detected,  unless  the  leaking  equipment 
is  to  be  replaced  by  a  new  purchase,  in 
which  case  repain  shall  be  completed 
within  three  months. 

(d)  Cleaning  and  washoff  stJvent 
accounting  ay^^n.  Each  owner  or 
operates  of  an  affiBcted  source  shall 
develop  an  organic  solvent  acoeuiUing 
form  to  record: 

(1)  The  quantity  and  type  of  organic 
solvent  used  each  month  for  wauoff 
and  cleaning,  as  defined  in  §  63.801  of 
this  subpart; 

(2)  The  number  of  pieces  washed  off. 
and  the  reason  for  the  washoE^.  and 

(3)  The  ouantity  of  spent  solvent 
generated  from  each  washoff  and 
cleaning  operation  each  month,  and 
whether  it  is  recycled  onsite  or  disposed 
ofEsite. 

(e)  Chemical  composition  of  cleaning 
and  washoff  solvents.  Each  owner  or 
operator  of  an  affected  source  shall  not 
use  cleaning  or  wadioff  solvents  that 
contain  any  of  the  pollutants  listed  in 
Table  4  to  this  subpart,  in 
concentrations  subject  to  MSDS 
reporting  as  required  by  OSHA. 

(f)  Spmy  booth  cleaning.  Eadi  owner 
or  opwator  of  an  affected  source  shall 
not  use  compoimds  containing  more 
than  8.0  percent  by  weight  of  VOC  for 
cleaning  spray  booth  components  other 
than  conveyora,  continuous  coatera  and 
their  enclosures,  or  metal  filtere,  unless 
the  spray  booth  is  being  refurbished.  If 
the  spray  booth  is  being  refurbished, 
that  is  the  spray  booth  coating  or  other 
protective  material  used  to  cover  the 
booth  is  being  replaced,  the  affected 
source  shall  use  no  more  than  1.0  gallon 
of  organic  solvent  per  booth  to  prepare 
the  siu-faoe  of  the  booth  prior  to 
apolying  the  booth  coating. 

(g)  Storage  requirements.  Each  owner 
or  operator  of  an  affiacted  source  shall 
use  normally  closed  containers  for 
storing  finishing,  gluing,  cleaning,  and 
washoff  materials. 

(h)  Application  equipment 
requirements.  Each  owner  or  operator  of 
an  affected  source  shall  use 
conventional  air  spray  guns  to  apply 
finishing  materials  only  under  any  of 
the  following  circumstances: 

(1)  To  apply  finishing  materials  that 
have  a  VOC  ctmtent  no  greater  than  1.0 
lb  VOC/lb  solids,  as  applied; 

(2)  For  touchup  ana  repair  under  the 
following  conditions: 

(i)  The  touchup  and  repair  occurs 
after  completion  of  the  finishing 
operation;  or 
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(ii)  The  touchup  and  repair  occura 
after  the  application  of  stain  and  before 
the  application  of  any  other  type  of 
pniahing  material,  and  the  materials 
used  for  touchup  and  repair  are  appUed 
fit»m  a  container  that  has  a  volume  of  no 
more  than  2.0  gallons. 

(3)  When  spray  is  automated,  that  is, 
the  spray  gun  is  aimed  and  triggered 
automatically,  not  manually; 

(4)  When  emissions  from  the  finishing 
application  station  are  directed  to  a 
control  device; 

(5)  The  conventional  air  gun  is  used 
to  apply  finishing  materials  and  the 
cumulative  total  usage  of  that  finishing 
material  is  no  more  man  5.0  percent  of 
the  total  gallons  of  finishing  material 
used  during  that  semiannual  period;  or 

(6)  The  conventional  air  gun  is  used 
to  apply  stain  on  a  part  for  which  it  is 
technically  or  economically  infeasible  to 
use  any  other  spray  appUcation 
technolMy. 

The  affected  source  shall  demonstrate 
technical  or  economic  infeasibility  by 
submitting  to  the  Administrator  a 
videotape,  a  technical  report,  or  other 
documentation  that  supports  the 
affiacted  source's  claim  of  technical  or 
economic  infeasibility.  The  following 
criteria  shall  be  used,  either 
■   independenUy  or  in  combination,  to 
support  the  affected  soxute's  claim  of 
technical  or  economic  infeasibility: 

(i)  The  production  speed  is  too  high 
or  the  part  shape  is  too  complex  for  one 
operator  to  coat  the  part  and  the 
application  station  is  not  large  enough 
to  accommodate  an  additional  operator; 

or 

(ii)  The  excessively  large  vertical 
spray  area  of  the  part  makes  it  difficult 
to  avoid  sagging  or  runs  in  the  stain. 

(i)  Line  cleaning.  Each  owner  or 
operator  of  an  affected  sovirce  shall 
piunp  or  drain  all  organic  solvent  used 
for  line  cleaning  into  a  normally  closed 
container. 

(j)  Gun  cleaning.  Each  owner  or 
operator  of  an  affected  source  shall 
collect  all  organic  solvent  used  to  clean 
spray  guns  into  a  normally  closed 
container. 

(k)  Washoff  operations.  Each  owner  or 
operator  of  an  a%cted  source  shall 
control  emissions  bom  washoff 
operations  by: 

(1)  Using  normally  closed  tanks  for 

washoff;  and 

(2)  Minimizing  dripping  by  tilting  or 
rotating  the  part  to  drain  as  much 
solvent  as  possible. 

(1)  Formulation  assessment  plan  for 
finishing  operations.  Each  owner  or 
operator  of  an  affected  source  shall 
prepare  and  maintain  with  the  wwk 
practice  implementation  plan  a 
formulation  assessment  plan  that: 


(1)  Identifies  VHAP  frt>m  the  list 
presented  in  Table  5  of  this  subpart  that 
are  being  used  in  finishing  operations 
by  the  affected  source: 

(2)  Establishes  a  baseUne  level  of 
usage  by  the  affected  source,  for  each 
VHAP  identified  in  paragraph  0)(1)  of 
this  section.  The  baseline  usage  level 
shall  be  the  highest  annual  usage  fit>m 
1994, 1995,  or  1996,  for  each  VHAP 
identified  in  paragraph  (1)(1)  of  this 
section.  For  formaldehyde,  the  baseline 
level  of  usage  shall  be  based  on  the 
amount  of  free  formaldehyde  present  in 
the  finishing  material  when  it  is 
applied.  For  styrene,  the  baseline  level 
of  usage  shall  be  an  estimate  of 
unreacted  styrene,  which  shall  be 
calculated  by  multiplying  the  amount  of 
styrene  monomer  in  the  finishing 
material,  when  it  is  applied,  by  a  factor 
of  0.16.  Sources  using  a  control  device 
to  reduce  emissions  may  adjust  their 
usage  based  on  the  overall  control 
efficiency  of  the  control  system,  which 
is  determined  using  the  equation  in 
§  63.805(d)  or  (e). 

(3)  Tradu  the  annual  usage  of  each 
VHAP  identified  in  (1)(1)  by  the  affected 
source  that  is  present  in  amounts 
subject  to  MSDS  reporting  as  required 
by  OSHA. 

(4)  If,  after  November  1998,  die 
annual  usage  of  the  VHAP  identified  in 
paragraph  (1)(1)  exceeds  its  baseline 
level,  then  the  owner  or  operator  of  the 
affected  source  shall  provide  a  written 
notification  to  the  permitting  authority 
that  describes  the  amount  of  the 
increase  and  explains  the  reasons  for 
exceedance  of  the  baseline  level.  The 
following  explanations  would  relieve 
the  owner  or  operator  from  further 
action,  unless  Uie  affected  source  is  not 
in  compliance  with  any  State 
regulations  or  requirements  for  that 
VHAP: 

(i)  The  exceedance  is  no  more  than 
15.0  percent  above  the  baseline  level; 

(ii)  Usage  of  the  VHAP  is  below  the 
de  minimis  level  presented  in  Table  5 
of  Uiis  subpart  for  that  VHAP  (sources 
using  a  control  device  to  reduce 
emissions  may  adjust  their  usage  based 
on  the  overall  control  efficiency  of  the 
control  system,  which  is  determined 
using  the  procedures  in  §  63.805  (d)  or 

(e):    -  ... 

(iii)  The  affected  source  is  m 

compliance  with  its  State's  air  toxic 

regulations  or  guidelines  for  the  VHAP; 

or 

(iv)  The  source  of  the  pollutant  is  a 
finishing  material  with  a  VOC  content  of 
no  more  tiian  1.0  kg  VOC/kg  soUds  (1.0 
lb  VOC/lb  soUds),  as  applied. 

(5)  If  none  of  the  above  explanations 
are  the  reason  for  the  increase,  the 
owner  or  operator  shall  confer  with  the 


permitting  authority  to  discuss  the 
reason  for  the  increase  and  whether 
there  are  practical  and  reasonable 
technology-based  solutions  for  reducing 
the  usage.  The  evaluation  of  whether  a 
technology  is  reasonable  and  practical 
shall  be  based  on  cost,  quality,  and 
marketability  of  the  product,  whether 
the  technology  is  being  used 
successfully  by  other  wood  furniture 
manufacturing  operations,  or  other 
criteria  mutually  agreed  upon  by  the 
permitting  authority  and  owner  or 
operator.  If  there  are  no  practical  and 
reasonable  solutions,  the  facility  need 
take  no  further  action.  If  there  are 
solutions,  the  owner  or  operator  shall 
develop  a  plan  to  reduce  usage  of  the 
pollutant  to  the  extent  feasible.  The  plan 
shall  address  the  approach  to  be  used  to 
reduce  emissions,  a  timetable  for 
implementing  the  plan,  and  a  schedule 
for  submitting  notification  of  progress. 

(6)  If  after  November  1998,  an  affected 
source  uses  a  VHAP  of  potential 
concern  for  which  a  baseline  level  has 
not  been  previously  established,  then 
the  baseline  level  shall  be  established  as 
the  de  minimis  level,  based  on  70  year 
exposure  levels  and  data  provided  in 
the  proposed  rulemaking  pursuant  to 
Section  112(g)  of  the  CAA,  for  that 
pollutant.  A  list  of  VHAP  of  potential 
concern  is  provided  in  Table  6  of  this 
subpart.  If  usage  of  the  VHAP  of 
potential  concern  exceeds  the  de 
minimis  level,  then  the  affected  source 
shall  provide  an  explanation  to  the 
permitting  authority  that  documents  the 
reason  for  exceedance  of  the  de  minimis 
level.  If  the  explanation  is  not  one  of 
those  listed  in  paragraphs  (l)(4)(i) 
through  (l)(4)(iv),  the  affected  source 
shall  follow  the  procedures  estabUshed 
in  (1)(5). 

§63.804    Compliance  procedures  and 
monitoring  requirements. 

(a)  The  owner  or  operator  of  an 
existing  affected  source  subject  to 
§  63.802(a)(1)  shall  comply  with  those 
provisions  using  any  of  the  methods 
presented  in  §  63.804  (a)(1)  tiutjugh 

(a)(4). 

(1)  Calculate  tiie  average  VHAP 
content  for  all  finishing  materials  used 
at  the  facility  using  Equation  1,  and 
maintffin  a  value  of  E  no  greater  than 
1.0; 

E=(Mc|Ccl  +  Mc2Cc2  +  *    •    •+McnCcn  + 

S,W, +  S2W2+*  •  *S„WJ/(Mci  + 
Mc2+*  •  •+Mc„)        Equation  1 

(2)  Use  compliant  finishing  materials 
according  to  the  following  criteria: 

(i)  Demonstrate  that  each  stain,  sealer, 
and  topcoat  has  a  VHAP  content  of  no 
more  tiian  1.0  kg  VHAP/kg  soHds  (1.0  lb 
VHAP/lb  solids),  as  applied,  and  each 
thinner  contains  no  more  than  10.0 
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percent  VHAP  by  weight  by  maintaining 
certified  product  data  sheets  for  each 
coating  and  thinn^ 

(ii)  Demonstratejthat  each  washcoat, 
basecoat,  and  enamel  that  is  purchased 
pre-made,  that  is.  jt  is  not  formulated 
onsite  by  thinningianother  finishing 
material,  has  a  VHAP  content  of  no 
more  than  1.0  kg  VHAP/kg  solids  (1.0  lb 
VHAP/lb  solids),  as  applied,  and  each 
thinner  contains  n0  more  than  10.0 
percent  VHAP  by  weight  by  maintaining 
certified  product  data  sheets  for  each 
coating  and  thinner:  and 

(iii)  Demonstrate  that  each  washcoat, 
basecoat,  and  enariel  that  is  formulated 
at  the  affected  souice  is  formulated 
using  a  finishing  material  containing  no 
more  than  1.0  kg  VHAP/kg  sohds  (1.0  lb 
VHAP/lb  solids)  and  a  thinner 
containing  no  mor^  than  3.0  percent 
VHAP  by  weight. 

(3)  Use  a  control  system  with  an 
overall  control  efficiency  (R)  such  that 
the  value  of  £«  in  Equation  2  is  no 
greater  than  1.0.     | 

R=l{Etee  -  E«:)/Ebcl(i00)        Equation  2 
The  value  of  E^c  In  Equation  2  shall 
be  calculated  using  Equation  1;  or 

(4)  Use  any  combination  of  an 
averaging  approach,  as  described  in 
paragraph  (a)(1)  of  this  section, 
compliant  finishing  materials,  as 
described  in  paragmph  (a)(2)  of  this 
section,  and  a  contfol  system,  as 
described  in  paragraph  (a)(3)  of  this 
section. 

(b)  The  owner  or  bperator  of  an 
affected  soim»  subject  to 
§63.802(a)(2)(i)  sh^ll  comply  with  the 
provisions  by  using  compliant  foam 
adhesives  with  a  VMaP  content  no 
greater  than  1.8  kg  VHAP/kg  soUds  (1.8 
lb  VHAP/lb  solids)^  as  applied. 

(c)  The  owner  or  operator  of  an 
affected  source  subject  to 

§  63.802(a)(2)(ii)  shfll  comply  with 
those  provisions  by  using  either  of  the 
methods  presented  In  §  63.804  (c)(1)  and 
(c)(2). 

(1)  Use  compliant  contact  adhesives 
with  a  VHAP  conte$t  no  greater  than  1.0 
kg  VHAP/kg  solids  (l.O  lb  VHAP/lb 
soUds),  as  applied;  or 

(2)  Use  a  control  iystem  with  an 
overall  control  efficiency  (R)  such  that 
the  value  of  Gk  is  nb  greater  than  1.0. 
R=((Gbc  -  G«)/Gbc)  (>00)        Equation  3 

(d)  The  owner  or  operator  of  a  new 
affected  source  subject  to  §  63.802(b)(1) 
may  comply  with  those  provisions  by 
using  any  of  the  folliowing  methods: 

(irCalculate  the  tverage  VHAP 
content  across  all  finishing  materials 
used  at  the  facifity  using  &}uation  1, 
and  maintain  a  value  of  E  no  greater 
than  0.8;  [ 

(2)  Use  complianti  finishing  materials 
according  to  the  foli  swing  criteria: 


(i)  Demonstrate  that  each  sealer  and 
topcoat  has  a  VHAP  content  of  no  more 
than  0.8  kg  VHAP/kg  solids  (0.8  lb 
VHAP/lb  solids),  as  applied,  each  stain 
has  a  VHAP  content  of  no  more  than  1.0 
kg  VHAP/kg  solids  (1.0  lb  VHAP/lb 
solids),  as  appUed,  and  each  thinner 
contains  no  more  than  10.0  percent 
VHAP  by  weight: 

(ii)  Demonstrate  that  each  washcoat, 
basecoat,  and  enamel  that  is  purchased 
pre-made,  that  is.  it  is  not  formulated 
onsite  by  thinning  another  finishing 
material,  has  a  VHAP  content  of  no 
more  than  0.8  kg  VHAP/kg  solids  (0.8  lb 
VHAP/lb  solids),  as  appHed,  and  each 
thinner  contains  no  more  than  10.0 
percent  VHAP  by  weight;  and 

(iii)  Demonstrate  that  each  washcoat, 
basecoat,  and  enamel  that  is  formulated 
onsite  is  formulated  using  a  finishing 
material  containing  no  more  than  0.8  kg 
VHAP/kg  solids  (0.8  lb  VHAP/lb  solids) 
and  a  thinner  containing  no  more  than 
3.0  percent  HAP  by  weight. 

(3)  Use  a  control  system  with  an 
overall  control  efficiency  (R4  such  that 
the  value  of  E«:  in  Equation  4  is  no 
greater  than  0.8. 

R=I(Ebc-E«)/Ebcl(100)       Equation  4 
The  value  of  E^c  in  Equation  4  shall 
be  calculated  using  Equation  1;  or 

(4)  Use  any  combinatitm  of  an 
averaging  approach,  as  described  in 
(d)(1),  compliant  finishing  materials,  as 
described  in  (d)(2),  and  a  control 
system,  as  described  in  (d)(3). 

(e)  The  owner  or  operator  of  a  new 
affected  soiuce  subject  to  §  63.802(b)(2) 
shall  comply  with  the  provisions  using 
either  of  the  following  methods: 

(1)  Use  compliant  contact  adhesives 
with  a  VHAP  content  no  greater  than  0.2 
kg  VHAP/kg  sohds  (0.2  lb  VHAP/lb 
solids),  as  applied;  or 

(2)  Use  a  control  system  with  an  v 
overall  control  efficiency  (R)  such  that  / 
the  value  of  G^  in  Equation  3  is  no  / 
greater  than  0.2.                                     / 

(f)  Initial  compliance.  (1)  Owners  oi/ 
operat(»s  of  an  affected  source  sub)ect\to 
the  provisions  of  §  63.802  (a)(1)  or  (b)(i) 
that  comply  through  the  procedures 
established  in  §63.804  (a)(1)  or  (d)(1) 
shall  submit  the  results  of  the  averaging 
calculation  (Equation  1)  for  the  first 
month  with  the  initial  compUance 
status  report  required  by  §63.807(b)^ 
The  first  month's  calculation  shall 
include  data  for  the  entire  month  in 
which  the  comphance  date  falls.  For 
example,  if  the  source's  compliance  date 
is  November  21, 1997,  the  averaging 
calculation  shall  include  data  from 
November  1. 1997  to  November  30, 
1997. 

(2)  Owners  or  operators  of  an  affected 
soiuce  subject  to  the  provisions  of 


§  63.802  (a)(1)  or  (b)(1)  that  comply 
through  the  procedures  estabUshed  in 
§  63.804  (a)(2)  or  (d)(2)  shaU  submit  an 
initial  compUance  status  report,  as 
required  by  §  63.807(b),  stathig  that 
compUant  stains,  washcoats,  sealers, 
topcoats,  basecoats,  enamels,  and 
thinners,  as  applicable,  are  being  used 
by  the  affected  source. 

(3)  Owners  or  operators  of  an  affected 
source  subject  to  die  provisions  of 
§  63.802  (a)(1)  or  (b)(1)  that  are 
complying  through  the  procedures 
established  in  §63.804  (a)(2)  or  (d)(2) 
and  are  applying  coatings  using 
continuous  coaters  shall  demonstrate 
initial  compUance  by: 

(i)  Submitting  an  initial  compUance 
status  report,  as  required  by  §  63.807(b), 
stating  that  compliant  coatings,  as 
determined  by  the  VHAP  content  of  the 
coating  in  the  reservoir  and  the  VHAP 
content  as  calculated  from  records,  and 
compUant  thinners  are  being  used;  or 
(ii)  Submitting  an  initial  compliance 
status  report,  as  required  by  §  63.807(b), 
stating  that  compliant  coatings,  as 
determined  by  the  VHAP  content  of  the 
coating  in  the  reservoir,  are  being  used; 
the  viscosity  of  the  coating  in  the 
reservoir  is  being  monitored;  and 
compliant  thinners  are  being  used.  The 
affected  source  shall  also  submit  data 
that  demonstrate  that  viscosity  is  an 
appropriate  parameter  for  demonstrating 
compliance. 

(4)  Owners  or  operators  of  an  afiiBcted 
source  subject  to  the  provisions  of 
§63.802  (a)(1)  or  (b)(1)  that  comply 
through  the  procedures  established  in 
§63.804  (a)(3)  or  (d)(3)  shaU 
demonstrate  initial  compUance  by: 

(i)  Submitting  a  monitoring  plan  that 
identifies  each  operating  parameter  to 
be  monitored  for  the  capture  device  and 
discusses  why  each  parameter  is 
appropriate  for  demonstrating 
continuous  compliance; 

(ii)  Conducting  an  initial  performance 
test  as  required  under  §  63.7  using  the 
procedures  and  test  methods  Usted  in 
§  63.7  and  §  63.805  (c)  and  (d)  or  (e); 
(iii)  Calculating  the  overall  control 
efficiency  (R)  following  the  procedures 
in  §  63.805(d)  or  (e);  and 

(iv)  Determining  those  operating 
conditions  critical  to  determining 
compUance  and  establishing  one  or 
more  operating  parameters  that  will 
ensure  compUance  with  the  standard. 

(A)  For  compUance  with  a  thermal 
incinerator,  minimum  combustion 
temperature  shaU  be  the  operating 
parameter. 

(B)  For  compUance  with  a  catalytic 
incinerator  equipped  with  a  fixed 
catalyst  bed.  the  minimum  gas 
temperature  both  upstream  and 
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downstream  of  the  catalyst  bed  shall  be 
the  operating  parameter. 

(C)  For  compliance  with  a  catalytic 
incinerator  equip{>ed  with  a  fluidized 
catalyst  bed,  die  minimum  gas 
temperature  upstream  of  the  catalyst 
bed  and  the  pressure  drop  across  the 
catalyst  bed  shall  be  the  operating 
parameters. 

(D)  For  compliance  with  a  carbon 
adsorber,  the  operating  parameters  shall 
be  the  total  regeneration  mass  stream 
flow  for  each  regeneration  cycle  and  the 
carbon  bed  temperature  after  each 
regeneration,  or  the  concentration  level 
of  organic  compounds  exiting  the 
adsorber,  unless  the  owner  or  operator 
requests  and  receives  approval  from  the 
Administrator  to  establish  other 
operating  parameters. 

(E)  For  compliance  with  a  control 
device  not  listed  in  this  section,  one  or 
more  operating  parameter  values  shall 
be  estabUshed  using  the  procedures 
identified  in  §63.804(g)(4Mvi).   ^ 

(v)  Owners  or  operators  complying 
with  §  63.804(f)(4)  shall  calculate  each 
site-specific  operating  parameter  value 
as  the  arithmetic  average  of  the 
maximum  or  minimum  operating 
parameter  values,  as  appropriate,  that 
demonstrate  compliance  with  the 
standards,  during  the  three  test  runs 
required  by  §  63.805(c)(1). 

(5)  Owners  or  operators  of  an  affected 
source  subject  to  the  provisions  of 
§63.802  (a)(2)  or  (b)(2)  that  comply 
through  the  procedures  established  in 
§63.804  (b).  (c)(1),  or  (e)(1).  shall  submit 
an  initial  compliance  status  report,  as 
required  by  §  63.807(b),  stating  that 
compUant  contact  adhesives  are  being 
used  by  the  affected  source. 

(6)  Owners  or  operators  of  an  affected 
source  subject  to  the  provisions  of 
§63.802  (a)(2)(ii)  or  (b)(2)  that  comply 
through  the  procedures  established  in 
§63.804  (c)(2)  or  (e)(2).  shall 
demonstrate  initial  compliance  by: 

(i)  Submitting  a  monitoring  plan  that 
identifies  each  operating  parameter  to 
be  monitored  for  the  capture  device  and 
discusses  why  each  parameter  is 
appropriate  for  demonstrating 
continuous  compliance; 

(ii)  Conducting  an  initial  performance 
test  as  required  xmder  §  63.7  using  the 
procediu-es  and  test  methods  listed  in 
§63.7  and  §63.805  (c)  and  (d)  or  (e); 

(iii)  Calculating  the  overall  control 
efficiency  (R)  following  the  procedures 
in  §  63.805(d)  or  (e);  and 

(iv)  Determining  those  operating 
conditions  critical  to  determining 
compUance  and  establishing  one  or 
mam  operating  parameters  that  wiU 
ensure  compliance  with  the  standard. 

(A)  For  compUance  with  a  thermal 
incinerator,  minimum  combustion 


temperature  shall  be  the  operating 
parameter. 

(B)  For  compUance  with  a  catalytic 
incinerator  equipped  with  a  fixed 
catalyst  bed,  the  minimum  gas 
temperature  both  upstream  and 
downstream  of  the  catalyst  shall  be  the 
operating  parameter. 

(C)  For  compUance  with  a  catalytic 
incinerator  equipped  with  a  fluidized 
catalyst  bed,  the  minimum  gas 
temperature  upstream  of  the  catalyst 
bed  and  the  pressure  drop  across  the 
catalyst  bed  shall  be  the  operating 
parameters. 

(v)  Owners  or  operators  complying 
with  §  63.804(f)(6)  shall  calculate  each 
site-specific  operating  parameter  value 
as  the  arithmetic  average  of  the 
maximum  or  minimum  operating  values 
as  appropriate,  that  demonstrate 
compliance  with  the  standards,  during 
the  three  test  runs  required  by 
§  63.805(c)(1). 

(7)  Owners  or  operators  of  an  affected 
source  subject  to  die  provisions  of 

§  63.802  (a)(3)  or  (b)(3)  shaU  submit  an 
initial  compliance  status  report,  as 
required  by  §  63.807(b),  stating  that 
compliant  strippable  spray  booth 
coatings  are  being  used  by  the  affected 
source. 

(8)  Owners  or  operators  of  an  affected 
source  subject  to  die  work  practice 
standards  in  §  63.803  shall  submit  an 
initial  compUance  status  report,  as 
required  by  §  63.807(b),  stating  tiiat  the 
work  practice  implementation  plan  has 
been  developed  and  procedures  have 
been  established  for  implementing  the 
provisions  of  the  plan. 

(g)  Continuous  compliance 
demonstrations.  (1)  Owners  or  operators 
of  an  affected  source  subject  to  the 
provisions  of  §  63.802  (a)(1)  or  (b)(1) 
that  comply  through  the  procedures 
estabUshed  in  §63.804  (a)(1)  or  (d)(1) 
shall  demonstrate  continuous 
compliance  by  submitting  the  results  of 
the  averaging  calculation  (Equation  1) 
for  each  month  within  that  semiannual 
period  and  submitting  a  compliance 
certification  with  the  semiannual  report 
required  by  §  63.807(c). 

(i)  The  compliance  certification  shall 
state  that  the  value  of  (E),  as  calculated 
by  Equation  1,  is  no  greater  than  1.0  for 
existing  sources  or  0.8  for  new  sources. 
An  affected  source  is  in  violation  of  the 
standard  if  E  is  greater  than  1.0  fw 
existing  sources  or  0.8  for  new  sources 
for  any  month.  A  violation  of  the 
monthly  average  is  a  separate  violation 
of  the  standard  for  each  day  of  operation 
during  the  month,  unless  the  affected 
source  can  demonstrate  through  records 
that  the  violation  of  the  monthly  average 
can  be  attributed  to  a  particular  day  or 
days  during  the  period. 


(u)  The  compliance  certification  shall 
be  signed  by  a  responsible  official  of  the 
company  that  owns  or  operates  the 
affected  source. 

(2)  Owners  or  operators  of  an  affected 
source  subject  to  the  provisions  of 
§63.802  {a)(l)  or  (b)(1)  that  comply 
through  the  procedures  established  in 
§63.804  (a)(2)  or  (d)(2)  shall 
demonstrate  continuous  compliance  by 
using  compliant  coatings  and  thinners, 
maintaining  records  that  demonstrate 
the  coatings  and  thinners  are  compUant. 
and  submitting  a  compliance 
certification  with  the  semiannual  report 
required  by  §  63.807(c). 

(i)  The  compliance  certification  shall 
state  that  compUant  stains,  washcoats. 
sealers,  topcoats,  basecoats,  enamels, 
and  thinners,  as  applicable,  have  been 
used  each  day  in  the  semiannual 
reporting  period  or  should  otherwise 
identify  the  periods  of  noncompliance 
and  the  reasons  for  noncompliance.  An 
affected  source  is  in  violation  of  the 
standard  whenever  a  noncompUant 
coating,  as  demonstrated  by  records  or 
by  a  sample  of  the  coating,  is  used. 

(ii)  The  compUance  certification  shall 
be  signed  by  a  responsible  official  of  the 
company  that  owns  or  operates  the 
affected  source. 

(3)  Owners  or  operators  of  an  affected 
source  subject  to  the  provisions  of 
§63.802  (a)(1)  or  (b)(1)  that  are 
complying  through  the  procedures 
estabUshed  in  §63.804  (a)(2)  or  (d)(2) 
and  are  applying  coatings  using 
continuous  coaters  shall  demonstrate 
continuous  compliance  by  foUovring  the 
procedures  in  paragraph  (g)(3)  (i)  or  (u) 
of  this  section. 

(i)  Using  compliant  coatings,  as 
determined  by  the  VHAP  content  of  the 
coating  in  the  reservoir  and  the  VHAP 
content  as  calculated  from  records, 
using  compliant  thinners,  and 
submitting  a  compliance  certification 
with  the  semiannual  report  required  by 
§  63.807(c).  ^      .        ^  „ 

(A)  The  compUance  certification  shall 
state  that  compUant  coatings  have  been 
used  each  day  in  the  semiannual 
reporting  period,  or  should  otherwise 
identify  the  days  of  noncompUance  and 
the  reasons  for  noncompUance.  An 
affected  source  is  in  violation  of  the 
standard  whenever  a  noncompUant 
coating,  as  determined  by  records  w  by 
a  sample  of  the  coating,  is  used.  Use  of 
a  noncompUant  coating  is  a  separate 
violation  for  each  day  the  noncompUant 
coating  is  used. 

(B)  The  compliance  certification  shall 
be  signed  by  a  responsible  official  of  the 
company  that  owns  or  operates  the 
affected  source. 

(ii)  Using  compUant  coatings,  as 
determined  by  the  VHAP  content  of  the 
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coating  in  tbe  nmtvou,  using  compliant 
thinnwi.  makatataki^  a  viacoaity  of  the 
coating  in  tiw  naafveir  that  is  no  kas-^ 


initial  coating 
wlAa 
the 
coating  and 
Ikenaarveir 
added,  maintaining 
and 
oeitification 
wport  required  by 


than  the 

by 

viaooaity 
viaooaityof! 
vateathigthe 
oadi  tioM  Bobaat ; 
faooras  of  soivtaKti 
submitting  a 
with  the 
§  63.807(c). 

(A)  The  coHMlia^cB  cotification  shall 
slate  that  conplaal  oeatings.  as 
determined  by  the  VHAP  content  of  the 
coating  in  the  rsaaiVoH-,  have  been  used 
each  day  in  the  seaiiananal  repotting 
period.  Additional^,  the  certification 
shall  state  that  the  viscosity  of  the 
coating  in  the  reseiyoir  has  not  been  less 
than  the  viscosity  df  the  initial  coating, 
that  is.  the  coating  that  is  initially  mixed 
and  placed  in  the  raeervoir,  for  any  day 
in  the  semiannual  isporting  period. 

(B)  The  compha^x  certification  shall 
be  signed  by  a  resp0Bsib)e  official  of  the 
company  that  owns  or  operates  the 
afiected  aouioe. 

(C)  An  afleded  source  is  in  violation 
of  the  standard  whan  a  sample  of  the  as- 
applied  coating  exiqseds  the  applicable 
limit  established  iai  §63.804  (aX2)  or 
(d)(2).  as  detennimid  using  EPA  Method 
311 ,  or  the  viscosity  of  the  coating  in  the 
reservoir  is  less  thato  the  viscosity  of  the 
initial  coating. 

(4)  Owners  or  operators  of  an  affiected 
source  subject  to  the  provisions  of 
§  63.802  (aXD  or  (b)(1)  that  comply 
through  the  procediues  established  in 
$63,804  (a)(3)  or  (d)(3)  shall 
demonstrate  continuous  compliance  by 
installing,  caiibratiQg,  maintaining,  and 
operating  the  appro|>riate  monitoring 
equipment  according  to  manufacturer's 
specifications.  The  owner  or  operator 
shall  also  submit  the  excess  emissions 
and  continuous  monitoring  system 
performance  report  and  summary  report 
required  by  §  63.807(d)  and  §  63.10(e)  of 
subpart  A. 

(i)  Where  a  capture/control  device  is 
used,  a  device  to  monitor  each  site- 
specific  operating  parameter  established 
in  accordance  with  §  63.804(f)(6)(i)  is 
required. 

(ii)  Where  an  incinerator  is  used,  a 
temperature  monitoring  device 


equipped  with  a  continuous  recorder  is 
requiied. 

(A)  Where  a  thermal  incinerate  is 
used,  a  temperature  monitming  device 
shall  be  installed  in  the  firebox  or  in  the 
ductworic  immediately  downstream  ol 
the  firebox  in  a  position  before  any 
subatantial  heat  exchange  occurs. 

(B)  Where  a  catalytic  incinerate^ 
equipped  with  a  fixed  catalyst  bed  is 
used,  tempoature  monitoring  devices 
shall  be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. , 

(C)  Where  a  catalytic  incinerator 
equipped  with  a  fluidized  catalyst  bed 
is  used,  a  temperature  monitoring 
device  shall  be  installed  in  the  gas 
stream  inomediately  befme  the  bed.  In 
addition,  a  pressure  monitoring  device 
shall  be  installed  to  determine  the 
pressure  drop  across  the  catalyst  bed. 
The  pressure  drop  shall  be  measured 
monthly  at  a  constant  flow  rate. 

(iii)  Where  a  carbon  adsoiber  is  used 
one  of  the  following  is  required: 

(A)  An  integrating  stream  flow 
monitoring  device  having  an  accuracy  of 
±10  percent,  capable  of  recording  the 
total  regeneration  stream  mass  flow  for 
each  regeneration  cycle;  and  a  carbon 
bed  temperature  monitoring  device, 
having  an  accuracy  of  ±1  percent  of  th^ 
temperature  being  monitored  or  ±0.5  "C. 
whichever  is  greater,  and  capable  of 
recording  the  carbon  bed  temperatiue 
after  each  regeneration  and  within  15 
minutes  of  completing  any  cooling 
cycle: 

(B)  An  oiganic  monitming  device, 
equipped  with  a  continuous  recorder,  to 
indicate  the  concentration  level  of 
organic  compounds  exiting  the  carbon 
adsortier;  or 

(C)  Any  other  monitoring  device  that 
has  been  approved  by  the  Administrator 
in  accordance  with  §63.804(f)(4)(iv)(D). 

(iv)  Ownere  or  operators  of  an  affected 
source  shall  not  operate  the  capture  or 
control  device  at  a  daily  average  value 
greater  than  or  less  than  (as  appropriate) 
the  operating  parameter  values.  The 
daily  average  value  shall  be  calculated 
as  the  average  of  all  values  for  a 
monitored  parameter  recorded  during 
the  operating  day. 

(v)  Owners  or  operators  of  an  afiiected 
source  that  are  complying  through  the 


use  of  a  catalytic  indnmator  equipped 
with  a  fluidiaad  catalyst  had  shall 
maintain  a  oonstut  presanre  (hr^, 
measured  moothhr,  acroaa  fte  catalyst 
bed. 

(vi)  An  owner  or  openiler  who  uses  a 
oMtrol  devioa  not  lialad  hi  S  63.804(1X4) 
shall  submit,  lar  *•  AdatiniabntOT's 
approval,  a  daaciiption  of  the  device, 
test  data  verifyteg  performance,  and 
appropriate  sila  lyacific  operating 
parameters  that  wUl  be  monittxed  to 
demonstrate  oaaUnnous  com^ance 
with  the  standard. 

(5)  Ownera  or  onaraters  of  an  afiected 
source  subject  to  tbm  praviaions  of 
§63.802  (a)(2)  (i)  or  Itt)  or  (b)(2)  that 
comply  through  the  jvocadhues 
established  in  §63.804  (b).  (cXl).  w 
(eXD.  shall  submit  a  compliance 
certification  with  the  semiannual  report 
required  by  §  63.807(c). 

(i)  The  comphance  certification  shall 
state  that  compliant  ccuttact  and/or  foam 
adhesives  have  been  used  eech  day  in 
the  semiannual  rep<Mting  period,  or 
should  otherwise  identify  each  day 
noncompliant  contact  and/or  foam 
adhesives  were  used.  Each  day  a 
noncompliant  contact  or  foam  adhesive 
is  used  is  a  single  violaticm  of  the 
standard. 

(ii)  The  compliance  certification  shall 
be  signed  by  a  responsible  official  of  the 
company  that  owns  or  operates  the 
affected  source. 

(6)  Owners  or  operators  of  an  affected 
source  subject  to  the  provisions  of 

§  63.802  (a)(2)(ii)  or  (b)(2)  that  comply 
through  the  procedures  established  in 
§63.804  (c)(2)  or  (e)(2),  shall 
demonstrate  continuous  compliance  by 
installing,  calibrating,  maintaining,  and 
operating  the  appropriate  monitoring 
equipment  according  to  the 
manufactiirer's  specifications.  The 
owner  or  operator  shall  also  submit  the 
excess  emissions  and  continuous 
monitoring  system  performance  report 
and  summary  report  required  by 
§  63.807(d)  and  §  63.10(e)  of  subpart  A 
of  this  part. 

(i)  Where  a  capture/control  device  is 
used,  a  device  to  monitor  each  site- 
specific  operating  parameter  established 
in  accordance  with  §  63.804(f)(6)(i)  is 
required. 


(ii)  Wh«e  tn  incinerator  is  used,  a 
temperature  monitoring  device 
equipped  with  a  cMitinueua  raoeeder  is 
reouired. 

(A)  Whore  a  tharaial  iuiaenlBr  ia 
used,  a  temparatwe  monitoiiag  device 
shall  be  installed  in  the  firebox  cmt  in  the 
ductwoii  immediately  dowMtaaam  of 
the  firebox  in  a  position  befoaa  my 
substantial  heat  exchan^  oconn. 

(B)  Where  a  catalytic  inetnoiator     > 
equipped  with  a  fixed  catalyst  had  is 
used,  tempwature  m(«itoring  dovtoaa 
shall  be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. 

(C)  Where  a  cMalytic  incinerator 
equipped  with  a  fluidized  catalyst  bed 
is  used,  a  temperature  monitoring 
device  shall  be  installed  in  the  gas 
stream  immediately  before  the  bed.  In 
addition,  a  pressure  monitoring  device 
shall  be  installed  to  measure  the 
pressure  drop  across  the  catalyst  bed. 
The  pressure  drop  shall  be  measured 
monthly  at  a  ccmstant  flow  rate. 

(iii)  Where  a  carbon  adsorber  is  used 
one  of  the  following  is  required: 

(A)  An  integrating  stream  flow 
monitoring  device  having  an  accuracy  of 
±10  percent,  capable  of  recording  the 
total  regeneration  stream  mass  flow  for 
eadi  regeneration  cycle:  and  a  carbon 
bed  temperature  monitoring  device, 
having  an  accuracy  of  ±1  percent  of  the 
temperature  being  monitored  or  ±0.5  "C, 
whichever  is  greater,  and  capable  of 
recording  the  carbon  bed  temperature 
after  each  regeneration  and  within  15 
minutes  of  completing  any  cooling 
cycle; 

(B)  An  organic  monitoring  device, 
equipped  with  a  continuous  recorder,  to 
indicate  the  concentration  level  of 
organic  compounds  exiting  the  carbon 
adsorber;  or 

(C)  Any  other  monitoring  device  that 
has  been  approved  by  the  Administrator 
in  accordance  with  §  63.804(f)(4)(iv)(D). 

(iv)  Owners  or  operators  of  an  affected 
source  shall  not  operate  the  capture  or 
control  device  at  a  daily  average  value 
greater  than  or  less  than  (as  appropriate) 
the  operating  parameter  values.  The 
daily  average  value  shall  be  calculated 
as  the  average'of  all  values  for  a 
monitored  parameter  recorded  during 
the  operating  day. 

(v)  Owners  or  operators  of  an  affected 
source  that  are  complying  through  the 
use  of  a  catalytic  incinerator  equipped 
with  a  fluidized  catalyst  bed  shall 
maintain  a  constant  pressure  drop, 
meamired  monthly,  across  the  catalyst 
bed. 

(vi)  An  owner  or  operator  using  a 
control  device  not  listed  in  this  section 
shall  subnut  to  the  Administrator  a 
descripticm  of  the  device,  test  data 


vwifying  the  performance  of  the  device, 
and  appropriate  operating  p>arameter 
values  that  will  be  mooittmd  to 
demonstrate  continuous  compliance 
'With  the  standard.  Compliance  using 
this  device  is  subject  to  the 
Administrator's  approval. 

(7)  Owners  or  operators  of  an  affected 
source  sul^ect  to  the  provisions  of 
§63.802  (aX3)  or  (b)(3)  shaU  submit  a 
ctnnpliance  certification  with  the 
semiannual  report  required  by 

f  63.807(c). 

(i)  1^  compliance  certification  shall 
atata  that  compliant  strippable  spray 
booth  coatings  have  been  used  each  day 
in  the  semiannual  reporting  period,  or 
should  otherwise  identify  each  day 
noncompliant  materials  were  used.  Each 
day  a  noncompliant  strippable  booth 
coating  is  used  is  a  single  violation  of 
the  standard. 

(ii)  The  compliance  certification  shall 
be  signed  by  a  responsible  official  of  the 
company  that  owns  or  operates  the 
affected  source. 

(8)  Owners  or  operators  of  an  affected 
source  subject  to  the  work  practice 
standards  in  §63.803  shall  submit  a 
compliance  certification  with  the 
semiannual  report  required  by 

§  63.807(c). 

(i)  The  compliance  certification  shall 
state  that  the  work  practice 
implementation  plan  is  being  followed, 
or  should  otherwise  identify  the 
provisions  of  the  plan  that  have  not 
been  implemented  and  each  day  the 
provisions  were  not  implemented. 
During  any  period  of  time  that  an  owner 
or  operator  is  required  to  implement  the 
provisions  of  the  plan,  each  failure  to 
implement  an  obligation  under  the  plan 
during  any  particular  day  is  a  violation. 

(ii)  The  compliance  certification  shall 
be  signed  by  a  responsible  official  of  the 
company  that  owns  or  operates  the 
affected  source. 

S63J06    Performance taat  methods. 

(a)  Tbe  EPA  Method  311  of  Appendix 
A  of  part  63  shall  be  used  in 
conjimction  with  formulation  data  to 
determine  the  VHAP  content  of  the 
liquid  coating.  Formulation  data  shall 
be  used  to  identify  VHAP  present  in  the 
coating.  The  EPA  Method  311  shall  then 
be  used  to  quantify  those  VHAP 
identified  through  formulation  data.  The 
EPA  Method  311  shall  not  be  used  to 
quantify  HAP  such  as  styrene  and 
formaldehyde  that  are  emitted  during 
the  cure.  The  EPA  Method  24  (40  CFR 
part  60,  Appendix  A)  shall  be  used  to 
determine  the  solids  content  by  weight 
and  the  density  of  coatings.  If  it  is 
demonstrated  to  the  satisfaction  of  the 
Administrator  that  a  coating  does  not 
release  VOC  or  HAP  byproducts  during 


the  cura,  for  example,  all  VOC  and  HAP 
present  in  the  coating  is  solvent,  then 
batch  formulation  information  shall  be 
acc^»ted.  The  owner  or  operator  of  an 
affected  aottioa  may  request  approval 
from  the  Administrator  to  use  an 
aheraative  method  for  determining  the 
VHAP  contant  of  the  coating.  In  the 
event  of  any  inconsistency  between  the 
EPA  Method  24  or  Method  311  test  data 
and  a  facility's  formulation  data,  that  is, 
if  the  EPA  Method  24/311  value  is 
higher,  the  EPA  Method  24/311  test 
shall  govern  unless  after  consultation,  a 
regulated  source  could  demonstrate  to 
the  satisfaction  of  the  enforcement 
agency  that  the  formulation  data  were 
correct.  Sampling  procedures  shall 
follow  the  guidelines  presented  in 
"Standard  Procedures  for  Collection  of 
Coating  and  Ink  Samples  for  VOC 
Content  Analysis  by  Reference  Method 
24  and  Reference  Method  24A,"  EPA- 
340/1-91-010.  (Docket  No.  A-93-10. 
Item  No.  IV-A-1). 

(b)  Owners  or  operators 
demonstrating  compliance  in 
accordance  with  §  63.804  (0(4)  or  (0(6) 
and  §63.804  (g)(4)  or  (g)(6).  or 
complying  with  any  of  the  other 
emission  limits  of  §  63.802  by  operating 
a  capture  or  control  device  shall 
determine  the  overall  control  efficiency 
of  the  control  system  (R)  as  the  product 
of  the  capture  and  control  device 
efficiency,  using  the  test  methods  cited 
in  §  63.805(c)  and  the  procedures  in 
§63.805  (d)  or  (e). 

(c)  When  an  initial  compliance 
demonstration  is  required  by  §63.804 
(0(4)  or  (0(6)  of  this  subpart,  the 
procedures  in  paragraphs  (c)(1)  through 
(c)(6)  of  this  section  shall  be  used  in 
determining  initial  compliance  with  the 
provisions  of  this  subpart. 

(1)  The  EPA  Method  18  (40  CFR  part 
60,  Appendix  A)  shall  be  used  to 
determine  the  HAP  concentration  of 
gaseous  air  streams.  The  test  shall 
consist  of  three  separate  runs,  each 
lasting  a  minimum  of  30  minutes. 

(2)  The  EPA  Method  1  or  lA  (40  CFR 
part  60,  Appendix  A)  shall  be  used  for 
sample  and  velocity  traverses. 

(3)  The  EPA  Method  2,  2A,  2C,  or  2D 
(40  CFR  part  60,  Appendix  A)  shall  be 
used  to  measure  velocify  and  volumetric 
flow  rates. 

(4)  The  EPA  Method  3  (40  CFR  part 
60,  appendix  A)  shall  be  used  to  analya 
the  exhaust  gases. 

(5)  The  EPA  Method  4  (40  CFR  part 
60,  Appendix  A)  shall  be  used  to 
measure  the  moisture  in  the  stack  gas. 

(6)  The  EPA  Methods  2,  2A,  2C,  2D. 
3,  and  4  shall  be  performed,  as 
applicable,  at  least  twice  during  each 
test  period. 


62946    Federal  Regiater  /  Vol.  60.  No.  235  /  Thursday.  December  7,  1995  /  Rules  and  Regulations 


(d)  Each  owner  or  qperator  of  an 
affected  source  demolistrating 
compliance  in  accordance  with  §63.804 
(f)(4)  or  (f)(6)  shall  pe^onn  a  gaseous 
emission  test  using  tile  foUoMnng 
procedures: 

(1)  Construct  the  overall  HAP 
emission  reduction  system  so  that  all 
volumetric  flow  ratesjand  total  HAP 
emissions  can  be  accikrately  determined 
by  the  applicable  testjmethods  specified 
in  §  63.805(c)  (1)  through  (6): 

(2)  Determine  captitre  efficiency  Erom 
the  affected  enu8Sionjpoint(s)  by 
capturing,  venting,  aild  measuring  all 
HAP  emissions  firaon  ihe  affected 
emission  point(s).  During  a  performance 
test,  the  owner  or  op^tor  Aa\l  isolate 


affected  emission  point(s)  located  in  an 
area  with  other  nonaffected  gaseous 
emission  sources  from  all  other  gaseous 
emission  point(s)  by  any  of  the 
following  methods: 

(i)  Build  a  temporary  total  enclosure 
(see  §  63.801)  around  the  affected 
emission  point(s);  m 

(ii)  Use  the  building  that  houses  the 
process  as  the  enclosure  (see  §  63.801); 

(iii)  Use  any  alternative  protocol  and 
test  method  provided  they  meet  either 
the  requirements  of  the  data  quality 
objective  (DQO)  approach  or  the  lower 
confidence  level  (LCL)  approach  (see 
§63.801); 

(iv)  Shut  down  all  nonaffected  HAP 
emission  point(s)  and  continue  to 
exhaust  fugitive  emissions  from  the 


affected  emission  point(s)  through  any 
building  ventilation  system  and  other 
room  exhausts  such  as  drying  ovens.  AH 
exhaust  air  must  be  vented  through 
stacks  suitable  for  testing:  or 

(v)  Use  another  methodology 
approved  by  the  Administrator  provided 
it  complies  with  the  EPA  criteria  for 
acceptance  xmdet  part  63,  appendix  A, 
Method  301. 

(3)  Operate  the  control  device  with  all 
affected  emission  points  that  will 
subsequently  be  delivered  to  the  control 
device  connected  and  operating  at 
maximiun  production  rate; 

(4)  Determine  the  efficiency  (F)  of  the 
control  device  using  the  following 
equation: 


F-— ^ (Equations) 


i«l 


(5)  Determine  the  elfficiency  (N)  of  the 
capture  system  using,  the  following 
equation: 


X  Q*  c^i 


N  = 


XQdiCdi+tQmC, 


(Equation  6) 


k«t 


(6)  For  each  afiiBcteid  source 
complying  with  §  63.B02(a)(l)  in 
acamiance  vnth  §  631804(a)(3), 
compliance  is  demonstrated  if  the 
product  of  (FxN)(10a|  yields  a  value  (R) 
such  that  the  value  of  Eac  in  Equation  2  , 
is  no  greater  than  l.oi 

(7)  For  each  new  alCected  source 
complying  with  §63J802(b)(l)  in 
accordance  with  §  6a804(d)(3). 
compliance  is  demoi|strated  if  the 
product  of  (FxN)(10(^  yields  a  value  (R) 
such  that  the  value  oif  Ek  in  Equation  4 
is  no  greater  than  0.8. 

(8)  For  each  affectfd  source 
complying  with  §  63j802(a)(2)(ii)  in 
accordance  with  §  63.804(c)(2), 
compliance  is  demonstrated  if  the 
pnxhict  of  (FxN)(100)  yields  a  value  (R) 
such  that  the  value  of  Gk  in  Equation 

3  is  no  greater  than  1.0. 

(9)  For  each  new  affected  source 
complying  with  §63i802(b)(2)  in 
acccwdance  with  §  63.804(e)(2), 
compliance  is  demoiistrated  if  the 
promict  of  (FxNXlO^)  yields  a  value  (R) 


such  that  the  value  of  G^  in  Equation 
3  is  no  greater  than  0.2. 

(e)  An  alternative  method  to  the 
compliance  method  in  §  63.805(d)  is  the 
installation  of  a  permanent  total 
enclosure  around  the  affected  emission 
point(s).  A  permanent  total  enclosure 
presents  prima  facia  evidence  that  all 
HAP  emissions  from  the  affected 
emission  point(s)  are  directed  to  the 
control  device.  Each  affected  source  that 
complies  using  a  permanent  total 
enclosure  shall: 

(1)  Demonstrate  that  the  total 
enclosure  meets  the  requirements  in 
paragraphs  (e)(1)  (i)  through  (iv).  The 
owner  or  operator  of  an  enclosiue  that 
does  not  meet  these  requirements  may 
apply  to  the  Administrator  for  approval 
of  the  enclosure  as  a  total  enclosure  on 
a  case-by-case  basis.  The  enclosure  shall 
be  considered  a  total  enclosure  if  it  is 
demonstrated  to  the  satisfaction  of  the 
Administrator  that  all  HAP  emissions 
from  the  afiiected  emission  p<nnt(s)  are 
contained  and  vented  to  the  ccmtrol 


device.  The  requirements  for  automatic 
approval  are  as  follows: 

(i)  The  total  area  of  all  natural  draft 
openings  shall  not  exceed  5  percent  of 
the  total  surface  area  of  the  total 
enclosure's  walls,  floor,  and  ceiling; 

(ii)  All  sources  of  emissions  within 
the  enclosure  shall  be  a  minimum  of 
four  equivalent  diameters  away  from   - 
each  natural  draft  opening; 

(iii)  The  average  inward  face  velocity 
(FV)  across  all  natural  draft  openings 
shall  be  a  minimum  of  3.600  meters  per 
hour  as  determined  by  the'foUowing 
procedures: 

(A)  All  forced  makeup  air  ducts  and 
all  exhaust  ducts  are  constructed  so  that 
the  volumetric  flow  rate  in  each  can  be 
accurately  determined  by  the  test 
methods  specified  in  §63.805  (cK2)  and 
(3).  Volumetric  flow  rates  shall  be 
calculated  without  the  adjustraent 
normally  made  for  moisture  cmitent; 
and 

(B)  Determine  FV  by  the  following 
equation: 
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FV  =  iJ —-^ (Equation?) 
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(iv)  All  access  doors  and  windows 
whose  areas  are  not  included  as  natural 
draft  openings  and  are  not  included  in 
the  calculation  of  FV  shall  be  closed 
during  routine  operation  of  the  process. 

(2)  Determine  the  control  device 
efficiency  using  Equation  (5).  and  the 
test  methods  and  procedures  specified 
in  §63.805  (c)(1)  through  (6). 

(3)  For  each  affected  source 
complying  with  §  63.802(a)(1)  in 
accordance  with  §  63.804(a)(3), 
compliance  is  demonstrated  if: 

(i)  The  installation  of  a  permanent 
total  enclosure  is  demonstrated  (N=l); 

(ii)  The  value  of  F  is  determined  bom 
Equation  (5);  and 

(iii)  The  product  of  (FxN)(100)  yields 
a  value  (R)  such  that  the  value  of  Eac  in 
Equation  2  is  no  greater  than  1.0. 

(4)  For  each  new  affected  source 
complying  with  §  63.802(b)(1)  in 
accordance  with  §  63.804(d)(3), 
compliance  is  demonstrated  if: 

(i)  The  installation  of  a  permanent 
total  enclosure  is  demonstrated  (N  =  1); 

(ii)  The  value  of  F  is  determined  from 
Equation  (5);  and 

(iii)  The  product  of  (FxN)(100)  yields 
a  value  (R)  such  that  the  value  of  Eac  in 
Equation  4  is  no  greater  than  0.8. 

(5)  For  each  affected  source 
complying  with  §63.802(a)(2)(ii)  in 
accordance  with  §  63.804(c)(2), 
compliance  is  demonstrated  if: 

(i)  The  installation  of  a  permanent 
total  enclosure  is  demonstrated  (N=l); 

(ii)  The  value  of  F  is  determined  fiom 
Equation  (5);  and 

(iii)  The  product  of  (FxN)(100)  yields 
a  value  (R)  such  that  the  value  of  Gac  in 
Equation  3  is  no  greater  than  1.0. 

(6)  For  each  new  affected  source 
complying  with  §  63.802(b)(2)  in 
accordance  with  §  63.804(e)(2), 
compliance  is  demonstrated  if: 

(i)  The  installation  of  a  permanent 
total  enclosure  is  demonstrated  (N=l); 

(ii)  The  value  of  F  is  determined  from 
Equation  (5);  and 

(iii)  The  product  of  (FxN)(100)  yields 
a  value  (R)  such  that  the  value  of  Gac  in 
Equation  3  is  no  greater  than  0.2. 

§63.806    Racordkaeping  requirements. 

(a)  The  owner  or  operator  of  an 
a^cted  source  subject  to  this  subpart 
shall  fulfill  all  recordkeeping 
requirements  of  §  63.10  of  subpart  A, 
according  to  the  applicability  criteria  in 
§  63.800(d)  of  this  subpart. 


(b)  The  owner  or  operator  of  an 
affected  source  subject  to  the  emission 
limits  in  §63.802  of  this  subpart  shall 
maintain  records  of  the  following: 

(1)  A  certified  product  data  sheet  for 
each  finishing  material,  thinner,  contact 
adhesive,  and  strippable  spray  booth 
coating  subject  to  the  emission  limits  in 
§63.802;  and 

(2)  The  VHAP  content,  in  kg  VHAP/ 
kg  solids  (lb  VHAP/lb  solids),  as 
applied,  of  each  finishing  material  and 
contact  adhesive  subject  to  the  emission 
limits  in  §63.802;  and 

(3)  The  VOC  content,  in  kg  VOC/kg 
solids  (lb  VOC/lb  solids),  as  applied,  of 
each  strippable  booth  coating  subject  to 
the  emission  limits  in  §63.802  (a)(3)  or 
(b)(3). 

(c)  The  owner  or  operator  of  an 
affected  source  following  the 
compliance  method  in  §63.804  (a)(1)  or 
(d)(1)  shall  maintain  copies  of  the 
averaging  calculation  for  each  month 
following  the  compliance  date,  as  well 
as  the  data  on  the  quantity  of  coatings 
and  thinners  used  that  is  necessary  to 
support  the  calculation  of  E  in  Equation 
1. 

(d)  The  owner  or  operator  of  an 
affected  source  following  the 
compliance  procedures  of  §  63.804 
(f)(3)(ii)  and  (g)(3)(ii)  shall  maintain  the 
records  required  by  §  63.806(b)  as  well 
as  records  of  the  following: 

(1)  Solvent  and  coating  additions  to 
the  continuous  coater  reservoir; 

(2)  Viscosity  measurements;  and 

(3)  Data  demonstrating  that  viscosity 
is  an  appropriate  parameter  for 
demonstrating  compliance. 

(e)  The  owner  or  operator  of  an 
affected  source  subject  to  the  work 
practice  standards  in  §63.803  of  this 
subpart  shall  maintain  onsite  the  work 
practice  implementation  plan  and  all 
records  associated  with  fulfilling  the 
requirements  of  that  plan,  including,  but 
not  limited  to: 

(1)  Records  demonstrating  that  the 
operator  training  program  required  by 
§  63.803(b)  is  in  place; 

(2)  Records  collected  in  accordance 
with  the  inspection  and  maintenance 
plan  required  by  §  63.803(c); 

(3)  Records  associated  with  the 
cleaning  solvent  accounting  system 
required  by  §  63.803(d); 

(4)  Records  associated  with  the 
limitation  on  the  use  of  conventional  air 


spray  guns  showing  total  finishing 
material  usage  and  the  percentage  of 
finishing  materials  applied  with 
conventional  air  spray  guns  for  each 
semiannual  period  as  required  by 
§  63.803(h)(5). 

(5)  Records  associated  with  the 
formulation  assessment  plan  required 
by  §63.803(1);  and 

(6)  Copies  of  documentation  such  as 
logs  developed  to  demonstrate  that  the 
other  provisions  of  the  work  practice 
implementation  plan  are  followed. 

(T)  The  owner  or  operator  of  an 
affected  source  following  the 
compliance  method  of  §  63.804  (0(4)  or 
(g)(4)  shall  maintain  copies  of  the 
calculations  demonstrating  that  the 
overall  control  efficiency  (R)  of  the 
control  system  results  in  the  value  of  Eac 
required  by  Equations  2  or  4,  records  of 
the  operating  parameter  values,  and 
copies  of  the  semiannual  compliance 
reports  required  by  §  63.807(d). 

(g)  The  owner  or  operator  of  an 
affected  source  following  the 
compliance  method  of  §  63.804  (0(6)  or 
(g)(6),  shall  maintain  copies  of  the 
calculations  demonstrating  that  the 
overall  control  efficiency  (R)  of  the 
control  system  results  in  the  applicable 
value  of  Gac  calculated  using  Equation  3. 
records  of  the  operating  parameter 
values,  and  copies  of  the  semiannual 
compliance  reports  required  by 
§  63.807(d). 

(h)  The  owner  or  operator  of  an 
affected  source  subject  to  the  emission 
limits  in  §63.802  and  following  the 
compUance  provisions  of  §  63.804(f)  (1), 
(2),  (3).  (5),  (7)  and  (8)  and  §  63.804(g) 
(1),  (2).  (3),  (5),  (7),  and  (8)  shall 
maintain  records  of  the  compliance 
certifications  submitted  in  accordance 
with  §  63.807(c)  for  each  semiannual 
period  following  the  compliance  date. 

(i)  The  owner  or  operator  of  an 
affected  source  shall  maintain  records  of 
all  other  information  submitted  with  the 
compliance  status  report  required  by 
§  63.9(h)  and  §  63.807(b)  and  the 
semiannual  reports  required  by 
§  63.807(c). 

(j)  The  owner  or  operator  of  an 
affected  source  shall  maintain  all 
records  in  accordance  with  the 
requirements  of  §  63.10(b)(1). 

§63.807    Reporting  requirements. 

(a)  The  owner  or  operator  of  an 
affected  source  subject  to  this  subpart 
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shall  fulfill  all  reporting  requirements  of 
$  63.7  through  §  63.10  of  subpart  A 
(General  Provisions)  according  to  the 
applicability  criteria  in  §  63.800(d)  of 
this  subpart. 

(b)  The  owner  or  o|ierator  of  an 
affected  source  demoistrating 
compUance  in  accordance  with 

$  63.804(f)  (1),  (2),  (3),  (5),  (7)  and  (8) 
sbaU  submit  the  confpliance  status 
report  required  by  §  f  3.9(h)  of  subpart  A 
(General  Provisions)  bo  later  than  60 
days  after  the  compliance  date.  The 
report  shall  include  l^e  information 
required  by  §63.804Jf)  (1),  (2),  (3),  (5), 
(7),  and  (8)  of  this  sidipart. 

(c)  llie  owner  or  o{)erator  of  an 
exacted  source  demonstrating 
compliance  in  accordance  with  « 
§  63.804(g)  (1).  (2).  (3),  (5).  (7),  and  (8) 
shall  submit  a  rep<Hti  covering  the 
previous  6  months  of  wood  furniture 
manulactiuing  operations: 

(1)  The  first  report^  shall  be  submitted 
30  calendar  days  aft#r  the  end  of  the 
first  6-month  period  ifbllowing  the 
compliance  date. 

(2)  Subsequent  rmorts  shall  be 
submitted  30  calendar  days  after  the  end 
of  each  6-month  perjod  following  the 
first  reptnt. 
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(3)  The  semiannual  reports  shall 
include  the  information  required  by 

§  63.804(g)  (1).  (2),  (3).  (5).  (7).  and  (8), 
a  statement  of  whether  the  affected 
source  was  in  compliance  or 
noncompliance,  and,  if  the  affected 
source  was  in  noncompliance,  the 
measures  taken  to  bring  the  affiected 
source  into  compliance. 

(4)  The  frequency  of  the  reports 
required  by  paragraph  (c)  of  this  section 
shall  not  be  reduced  from  semiaimvially 
regardless  of  the  history  of  the  owner's  , 
or  operator's  compUance  status. 

(d)  "The  owner  or  operator  of  an 
affected  soiuce  demonstrating 
compliance  in  accordance  with 
§  63.804(g)  (4)  and  (6)  of  this  subpart 
shall  submit  Uie  excess  emissions  and 
continuous  monitoring  system 
performance  report  and  summary  report 
required  by  §  63.10(e)  of  subpart  A.  The 
report  shall  include  the  monitored 
operating  parameter  values  required  by 
§  63.804(g)  (4)  and  (6).  If  the  source 
experiences  excess  emissions,  the  report 
shall  be  submitted  quarterly  for  at  least 
1  year  after  the  excess  emissions  occur 
and  imtil  a  request  to  reduce  reporting 
frequency  is  approved,  as  indicated  in 
§  63.10(e)(3)(C).  If  no  excess  emissions 


occur,  the  report  shall  be  submitted 
semiaimually. 

(e)  The  owner  or  operator  of  an 
a%cted  source  required  to  provide  a 
written  notification  under  §  63.803(1)(4) 
shall  include  in  the  notification  one  or 
more  statements  that  explains  the 
reasons  for  the  usage  increase.  The 
notification  shall  be  submitted  no  later 
than  30  calendar  days  after  the  end  of 
the  aimual  period  in  which  the  usage 
increase  occurred. 

f63.M8   Dalegadon  Of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
§  112(d)  of  the  Clean  Air  Act,  the 
authorities  contained  in  paragraph  (b)  of 
this  section  i^ll  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  The  authority  conferred  in 
§63.804(f){4)(iv)  (D)  and  (E), 

§  63.804(g)(4)(iii)(C).  §  63.804(g)(4)(vi). 
§63.804(g)(6)(vi),  §  63.805(a). 
§  63.805(d)(2)(V),  and  §  63.805(e)(1) 
shall  not  be  delegated  to  any  State. 

|f63.80»-63.819    [Raaervad] 

Tables  to  Subpart  JJ  to  Part  63 


Table  1.— General  Ppovisions  Appucability  to  Subpart  JJ 
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Subpart  JJ  specifies  applicability. 


Subpart  JJ  specifies  applicability. 

Area  aourees  are  not  subject  to  subpart  JJ. 


AddWonal  terms  are  defined  in  63J01(a)  of  subpart  JJ.  When  overlap  between  subparts  A  and  JJ  occurs, 

subpart  JJ  takes  precedence. 
Other  units  used  in  subpart  JJ  are  defined  in  63.801(b). 


Yes 
Yes 
Yea 
No. 
Yes 
Yes 


May  apply  when  standards  are  proposed  under  Section  112(f)  of  the  CAA. 


Applies  only  to  affected  sources  using  a  control  device  to  comply  with  the  rule. 

Affected  sources  conplying  through  the  procedures  specified  in  63.804  (a)(1).  (a)(2),  (b),  (c)(1).  (d)(1). 

(d)(2),  (e)(1).  and  (e)(2)  are  subiect  to  the  emission  standards  at  all  times,  including  periods  of  starM>. 

shutdown,  and  malfunction. 


Table  i.— General  Provisions  Appugabiuty  to  Subpart  JJ— Continued 
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No. 
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63.60)  — 
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63.7 

Yes 

Applies  only  to  affected  sources  using  a  control  device  to  comply  with  the  rule. 

63.8  .„ 

Yes 

Applies  only  to  affected  sources  using  a  control  device  to  comply  with  the  rule. 

63.9(a)  

Yes 

63.9(b) 

Yes 

Existing  sources  are  required  to  submit  initial  notification  report  within  270  days  of  the  effective  date. 

63.9(c) 

Yes 

63.9(d) 

Yes 

63.9(e)  

Yes 

Applies  only  to  affected  sources  using  a  control  device  to  comply  with  the  rule. 

63.9(f) 

No 

63.9(g) 

Yes 

Applies  only  to  affected  sources  using  a  control  device  to  comply  with  the  rule. 

63.9(h)  

Yes 

63.9(h)(2)(ii)  applies  only  to  affected  sources  using  a  control  device  to  comply  with  the  rule. 

63.9(0 

Yes 

63.9(j) 

Yes 

63.10(a)  

Yes 

63.10(b)(1) 

Yes 

63.10(b)(2) 

Yes 

Applies  only  to  affected  sources  using  a  control  device  to  comply  with  the  rule. 

63.10(b)(3) 

Yes 

63.10(c) 

Yes 

63.10(d)(1)  ...„ 

Yes 

63.10(d)(2) 

Yes 

Applies  only  to  affected  sources  using  a  control  device  to  comply  with  the  njle. 

63.10(d)(3) 

No 

63.10(d)(4) 

Yes 

63.10(d)(5)  ...- 

Yes 

Applies  only  to  affected  sources  using  a  control  device  to  comply  with  the  rule. 

63.10(e)  

Yes 

Applies  only  to  affected  sources  using  a  control  device  to  comply  with  tt>e  rule. 

63.10(0  

Yes 

63.11  - 

No 
Yes 

63.12-63.15 

Table  2.— List  of  Volatile 
Hazardous  Air  Pollutants 


Table  2.— List  of  Voutile  Hazard- 
ous Air  Pollutants— Continued 


Table  2.— List  of  Volatile  Hazard- 
ous Air  Pollutants— Continued 


Chemical  name 


Acetaldehyde 

Acetamide 

Acetonitrile 

Acetophenone 

2-Acetylaminofluorine _ 

Acrolein 

Acrylamide 

Acrylic  acid  ~ 

Acrylonitrile  

Allyl  chloride  

4-Aminobiphenyl 

Aniline 

o-Anisidine 

Benzerw 

Benzidine 

Benzotrichloride i 

Benzyl  chloride 

Biphenyl „ 

Bis(2-ethylhexyt)  phthalate 

(DEHP) 

Bis(chloromethyl)  ether „ 

Bromoform 

1 ,3-Butadiene _ 

Caprolactam  

Cartx>n  disulfide ^. 

Carbon  tetrachloride 

Carbonyl  sulfide 

Catechol 

Chloroacetic  acid 

2-Chloroacetophenone ; 

Chlorot>enzene  _ 

Chloroform 

Chloromethyl  methyl  Mher 

Chloroprene 


CAS  No. 


Ctiemical  name 


75070 
60355 
75058 
98862 
53963 

107028 
79061 
79107 

107131 

107051 
92671 
62533 
90040 
71432 
92875 
98077 

100447 
92524 

117817 
542881 

75252 
106990 
105602 

75150 

56235 
463581 
120809 

79118 
532274 
108907 

67663 
107302 
126998 


Cresols  (isomers  and  mixture)  

o-Cresol  

m-Cresol  . 

p-Cresol  

Cumene 

2,4-D    (2,4-Dichiorophenoxyacetic 

acid,  including  salts  and  esters) 
DDE      (1,1  -Dichloro-2,2-bis      (p- 

chlorophenyl)  ethylene) 

Diazomethane  ..... ....... 

Ditjenzofuran  

1 ,2-Dibfomo-3-chloropropane 

Dibutylphthalate  

1 ,4-Dichlorobenzene 

3,3'-Dichlorot)enzidine  

Dichloroethyl      ether      (Bis     (2- 

chloroethyl)  ether) 

1 ,3-Dichloropropene 

Diethanolamine 

N.N-Dlmethylaniline 

Diethyl  sulfate 

3,3'-Dimethoxybenzidine  

4-Dimethylaminoazot)enzene  

3,3'-DJmethylbenzidine  

DimethylcarbamoyI  chloride  

N,N-Dimethytfomiamide  _.. 

1 , 1  -Dimethylhydrazine 

Dimethyl  phthalate „.« 

Dimethyl  sulfate 

4,6-DinitroKH;resol.  and  salts  

2,4-Dinitrophenol 

2,4-Dinitrotoluene  

1,4-Dioxane  (1,4-Diethyleneoxide) 
1 .2-Diphenylhydrazine 


CASfto. 


Chemical  name 


1319773 

95487 

108394 

106445 

98828 

94757 

72559 
334883 

132649 
96128 
84742 

106467 
91941 

111444 

542756 

111422 

121697 

64675 

119904 

60117 

119937 

79447 

68122 

57147 

131113 

77781 

51285 
121142 
123911 
122667 


Epichlorohydnn         (1-Chloro-2,3- 

epoxypropane)  

1 ,2-Epoxybutane ~ 

Ethyl  acrylate 

Ethylbenzene 

Ethyl  carbamate  (Urethane)  

Ethyl  chlohde  (Chloroethane) 

Ethylene         djtxoniide         (Di- 

txomoethane) 

Ethylene       dichloride       (1.2-Di- 

chloroethane)  

Ethylene  glycol  

Ethylene  oxide  

Ethylenethiourea 

Ethylidene      dichloride      (1.1-Di- 

chloroethane)  

Formaldehyde „ 

Glycol  ethers 

Hexachtorot)enzene 

Hexachloro-i,3-txjtadtene 

Hexachloroethane 

Hexamethylene-1,6-diisocyarMite  . 

Hexamethylphosphoramide 

Hexane  _ 

Hydrazine - _ 

Mydroquinone  .......m-m.............. 

Isophorone 

Maleic  anhydride  

Methanol 

Methyl  txomide  (Bromomethane)  . 
Methyl  chloride  (Chloromethane)  . 
Methyl      chloroform      ( 1 , 1 , 1  -Tri- 

chkyoettiane)  

Methyl  ethyl  ketone  (2-Butanone) 


CAS  No. 


106898 
106887 
140885 
100414 
51796 
75003 

106934 

107062 

107211 

75218 

96457 

75343 

50000 

0 

118741 

87683 

67721 

822060 

680319 

110543 

302012 

123319 

78591 

108316 

67561 

74839 

74873 

71556 
78933 
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Table  2.— List  of  Volatile  Hazard- 
ous Air  PoaiTTANTS— Continued 


Table  2.— Ust  of  Volatile  Hazard- 
ous Air  Pollutants— Continued 


Table  2.— List  of  Volatile  Hazard- 
ous Air  Pollutants— Continued 


Chemical  nam# 


Mathyttiydrazme « ~..~ 

Methyl  iodUe  (lodomeltwie) 

Methyl  ieobutyl  ketone  (Hexone) .. 

Melhyl  ieocyanato .* ~..... 

Methyl  methecrytato  ................... 

Methyl  tert-fautyl  ether 

4.4' MeftylenebiB  (2-chtoroaniline) 
Methylene     chloride     (Dichloro- 

methww)  .„ • 

4,4'  Metfiylenediphertyl 

dHeocywwto  (MDI) 
4.4'- 


4^itrot)iphenyl  ....—,.. 
<  rWTOpnerioi  ........... 

2-NikQf)ropane 

N4«tioeo-N^TMeiylurea 
N  iwiueiMXiiieuiywiiiiH 


p  Phenylenedtamine  .... .. 


PhlheHc  irhydride 
rotycnofrana 
(Arodors) ...._~~. 


CAS  No. 


Chemical  name 


npfiBnyis 


60344 

74884 

106101 

624838 

80626 

1634044 

101144 

75092 

101688 

101779 
91203 
96663 
92933 

100027 
79469 

684935 
62759 


108952 

106503 

75446 

,85449 

1336363 


Polycyclic  Organic  Matter*> 

l^Propanesultone 

beta*Pfopiolactone ........_....«........ 

Propionaldehyde 

Propoxur  (Baygon)  

Propylene     dkiiloride      (1,2-Oi- 

chkxopropane) - 

Propylene  oxide 

1,2-Propylenimine  (2-Methyl  aziri- 

dbw) 

Quinone 

ovyvono  •••••••••••■•■■••«■••••••••••■■••••■••••• 

Styrene  oxide ~.^ 

2^,7,8-Tetrachlorodt)enz(H>- 

dtoxin ™ 

1 ,1 2,2-Tetrachloroethane 

Tetrachloroethylene 

(Perchlotoethylene) 

Toluene -. 

2,4-Toluenedtamine 

Toluene-2,4-dmocyanate — 

o-Tohiidkie _......»_.... 

l,2.4-Trichlorat)enzene 

1,1,2-Trichloroethane 

ncnwroeiiiywne «... 


CAS  No. 


Chemical  name 


0 

1120714 

57578 

123386 

114261 

78875 
75569 

75658 
106614 
100425 

96003 

1746016 
79345 

127184 
108883 

95807 
584849 

96634 
120621 

79005 

79016 


2,4,S-Trichlofophenol .. 
2.4,6-Trichlofophenol .. 
TrielhylamKie  ............. 

Trifluraiin 

2,2,4-Trimelhylpentane 

Vinyl 

Vinyl 

Vinyl  chloride 

Vinylidene  chloride  (1.1-Oichloro- 

elhylene)  ~ 

Xylenes  Osomers  and  mixture)  — 
^H^yioMO  •••••••••••••••••••••••••••••••••••••••• 

m-Xylene 

p-Xylene ~ _ 


CAS  No. 


95954 
88062 

121448 
1582098 
540841 
106054 
593602 
75014 

75354 
1330207 

95476 
108383 
106423 


■Includes  mono-  and  dl-ethers  of  ethylene 
glycol,  dtottiylene  glycols  and  Iriethylene  gly- 
col; R-(0CHjCH2)RR-0R  where: 

n-  1,2,  or  3, 

R-aikyl  or  aryl  groups 

R'  -  R.  H.  or  groups  which,  when  removed, 
yield  glwol  ethers  with  the  structure:  R- 
(OCH3CH2).-OH.  Polymers  are  excluded  from 
the  glycol  category. 

^Includes  organic  confounds  with  more 
than  one  benzene  ring,  and  which  have  a  bol- 
ing  point  greater  than  or  equal  to  100*C. 


Table  3.— Summary  of  Emission  Limits 


Emission  point 


Finishing  Operabons: 

(a)  AcNeve  a  weigl4tJ  average  VHAP  content  across  a«  coatings  (maximum  kg  VHAP/kg  solkls  [b  VHAP/lb  sol- 
ids), aei^ied  ...* — 

(14  Use  compliant  finishing  materials  (maximum  kg  VHAP/kg  soMs  pb  VHAP/I>  soUds],  as  applied): 


— washcoals ... 
—topcoats  .. 


—thinners  (maxtnum  %  HAP  atowatoto):  or 

(c)  As  an  aMemaivejuee  control  devtoe;  or „. 

{fli  Uee  any  oomljinaHon  of  (a),  (b),  and  (c) „...._„.......™_..„.......~.— 

Cleaning  Operations: 

Sk^pptfJle  spray  booth  material  (maximum  VOC  content,  kg  VOC/kg  soUds  (to  VOC«>  soids]) 

Contact  Adhesives: 

(a)  Use  coiTvliant  contact  adhesives  (maximum  kg  VHAP/kg  solkls  (to  VHAP/to  soKds],  as  applied)  based  on  fol- 

i.  F«  aeroeol  a(|hesives.  and  lor  contact  adhesives  applied  to  norvorous  substrates _. 

%.  For  team  adhesives  used  in  products  that  meet  flammability  requiremerts 

1.  For  all  other  contact  adhesives  (inckjding  foam  adhesives  used  in  products  that  do  not  meet  Itammabdity 
fequiiements)t  or  ...„_......_...— ..«™..... ....... .~..™..~.~....~....~.....-..~....~.~..~...~«.~~.~.~.....~~.~»~..~.."..«.*."~" 

(b)  Use  a  cmMul  device ......_...„.~..........-..~~~................... 


Existing 
source 


•1.0 

•1.0 

•*1.0 

•1.0 

•1.0 

•*1.0 

•*1.0 

10.0 

O.0 

1.0 

0.8 


oNA 
1.8 

1.0 
•1.0 


New  source 


•0.8 

•14) 

•0.8 

•0.8 

•*0.8 

•*0.8 

10.0 

<0J 

0.8 

0.8 


ONA 
02 

02 
•02 


•The  Imits  reler  to  H»  VHAP  content  of  the  coating,  as  applied.  ^      ^  ^    ^_.    u-.  ^ 

oWashcoets.  basecoats.  and  enamels  must  comply  with  ttw  limits  presented  in  this  tabto  if  they  are  purchased  premade,  that  n.  if  they  are  rrat 

tomulatod  onsito  by  tWrvAig  other  finishing  materials.  H  they  are  formulated  onsite,  they  must  be  fonnulated  using  compliant  finishing  malanals. 

Le.,thoee  that  meet  the  limits  spedlled  in  fts  tabto.  and  thinners  containing  no  more  than  3.0  percer*  HAP  by  «^^       .  w,^.„  ,^         .^.^ 
'The  conbol  devne  must  operate  at  an  efficiency  that  is  equivatont  to  no  greater  than  1.0  Wtogram  (a  0.8  kitogram)  of  VHAP  being  emitted 

from  Ihe  affected  emieeion  source  per  kilogram  of  soids  used. 
•There  Is  no  imitort  the  VHAP  content  of  these  adhesives.  ^   „  .    ^^.^         .    ^ »-..« w-.„     _.„,^ 

•The  conkol  devtee  must  operate  at  sn  efficiency  that  is  equivatont  to  no  greater  than  1.0  kitogram  (a  02  kitogram)  of  VHAP  being  emitted 

from  the  afleded  emisBion  source  per  kitogram  of  soids  used. 


Table  4.— Pouutants  Excluded 
From  use  in  Cleamnq  and 
Washoff  Solvents 


Chemical  name 


4-Aminobiphenyl 
Styrene  oxkte .... 

Diethyl  suRato 

N-Nitrosomorpholine »..._... 

Dimethyl  foimamide _ 

Hexamethylphosphoramide 

Acetainde 

4,4'-Meltiylenedianiline 

o-Anisidine „.... 

2,3,7,8-Tetrachtorodbanzo^ 

BeryNium  salts  ......._..................... 

Benzkine  :: 

N-Nitroso-N-methylurea 

Bis(chtoromethyl)ether 

Dimethyl  cait)amoyl  chtoride  

Chromium  compounds 

(hexavalent)  

1.2-Propylenimine  (2-Methyl 

aziridine) 

Arseruc    and    inorganic    arsenk: 

compounds „ 

Hydrazine . ,.... 

1,1-Dimethyl  hydrazine 

Beryllium  compounds  

1.2-Dit)romo-3-chk>ropropane 

f^Nitrosodimethylamine  «... 

Cadmium  compounds 

Benzo  (a)  pyrene „ 

Polychtorinated  biphenyls 

(Aroctors) „ 

Heptachtor  

3,3'-Dimethyl  benzicfine «... 

Ntekel  subsulfide 

Acrylamide _ 

Hexachkxotwnzene _ 

Ctitordane 

1 ,3-Propane  sultone _ 

1 .3-Butadiene  „ 

NkAel  refinery  dust 

2-Acetylaminofk>urirte 

3,3'-Dtehk)robenzk*ne  

Lindane     (hexachlorcyctohexane, 

gamma) 

2,4-Toluene  diamine 

Dtohtoroethyl        ether        (Bis(2- 

chtoroethyl)ethef)  

12-Diphenylhydrazine 

Toxaphene  (chtorinated 

camphene)  .„ 

2,4-Oinitrotoluene  _ 

3,3'-Dimelhoxyt>enzkine  ~... 

Formaklehyde 

4,4'-Methylene  bis(2-chtoFoaniline) 

Acrytonitrile _ 

Ethylene  dibromkte(12- 

Dtoromoethane)  

DDE      (1.1-p<hk)rophenyl      1-2 

dichtoroethylene) 

ChtorotMnzMate 

D«htorvos 

Vinv<  chtoride 

Coke  Oven  Emissioits « 

Ethylene  oxide 

Ethylene  thiourea «... 

Vinyl  bromide  (bromoethene) 

Selenium  sulfide  (mono  and  d^  ... 

Chlofotorm _. 

Pertechtoropheral 

Ethyl  carbamate  (Urethane)  


CASNa. 


92671 
96093 
6467S 
59892 
68122 

660919 
60355 

101779 
90040 

1746016 

92875 
684935 
542881 

79447 


75558 

99999904 

302012 

57147 

7440417 

96128 

62759 

50328 

1336363 

76448 

119937 

12035722 

79061 

118741 

57749 

1120714 

106990 

53963 
53963 

58899 
95807 

111444 
122667 

8001352 

121142 

119904 

50000 

101144 
107131 

106834 

72559 

510156 

62737 

75014 

999999UD 

75218 

96457 

503602 

7488664 

67663 
87865 
51796 


TABLE      4.— PoaUTANTS      EXCLUDED 

From    use    in    Cleanh^g    and 
Washoff  Solvents— Continued 


Chemical  name 


Ethytene        dnhtoride         (1,2- 

Oichloroethane) 

Propylene  *  dnhtoride        (12- 

Dichtoropropane) 

Cartxxi  tetrachkxide 

Beruene „ : 

Methyl  hydrazirte „.. 

Ethyl  aciytato „ 

Propylene  oxkte 

Af«ne 

1 ,4-Dfchtorobenzene(p)  .*. 

2,4,6-Trichkxophenol 

Bis(2-ethylhexyl)phthalate  (DEHP) 

o-TolukJine 

Propoxur  „ „„ 

Trichtoroetttylene  

1,4-Dioxane  (1.4-Diethyleneoxkle) 

Acetaklehyde  ^ 

Bromoform 

Captan 

Epichtorohydrin 

Methylene  chtoride 

(Dichloromettiane) 

Tetrachloroethylene 

(Perchloroethylene) 

Dibenz  (ah)  anthracene 

Chrysene  

Dimethyl  aminoazobenzene 

Benzo  (a)  anthracene 

Benzo  (b)  fluoranthene 

Antimony  thoxkte 

2-Nitropropane 

1 ,3-Oichloroproperw  « 

7,  l2-Dimethylbenz(a)anlhraoene 

Benz(c)acrKline 

lndeno(1 23-cd)pyrer»  

1 2:7,8-Oit»Brttopyrene  


CAS  No. 


107062 

78875 
56235 
71432 
60344 

140885 
75569 
62533 

106467 
88062 

117817 
95534 

114261 
79016 

123911 
75070 
75252 

133062 

106898 

75092 

127184 
53703 

218019 
60117 
56553 

205992 

1309644 

79469 

542756 
57976 

225514 

193395 

189559 


Table  5.— List  of  VHAP  of  Poten- 
tial Concern  Identified  by  Indus- 
try 


Chemk»l 

CAS  No. 

EPAde 
tons/yr 

Dimethyl  formamkte  .. 

Fomialdehyde 

Methylene  chtoride  ... 

2-Nitropropane 

Isophorone 

Styrene  mononw 

Phenol 

Diethanotamine 

2-Methoxyethanol  

2-Ethoxyethyl  acetate 

68122 
50000 

75002 

79469 

78591 

1000425 

108952 

11422 

109664 

111159 

1.0 
0.2 
4.0 
1.0 
0.7 
1.0 
0.1 
5.0 
10.0 
5.0 

Table  6.— VHAP  of  Potential 
Concern 


CAS  No. 


Ctwmcal  name 


"NonthreshoM" 


92671 
96093 
64675 


4-AmirK)biphenyl. 
Styrene  oxkte. 
Diethyl  sulfate. 


Table  6.— VHAP  of  Potential 
Concern— CofHinued 


CAS  No. 

Chsaieai  n«7ie 

59892  

N-NaicmimBUPHBtne. 

68122  

Dwieihyt  toawnide. 

80319 

Hexameaiy^hoiphoramids. 

60355  

AcetawMe. 

101779  

90040  

o-Anisidwa. 

1746016  ... 

2.3.7>TairaaNtorodibenz»^ 

fioyirt^oeiw. 

92875  

Benzkfew 

664935  

N-Nitroeo  N  —Ihyturea. 

542881  

Bis(chloianwt»»l»ethDr. 

79447  

Dimethyt  caitaNtoyi  chtoride. 

75558  

U-Propytamniae        (2-Methyl 

aziridme). 

57147  

1,1-Dime9iyl  hydrazine. 

96128  

1 2-Dlbromo-3-ctitofopropane. 

62759  

N-Nitroeodimelhytamine. 

50328  

Benzo  (a)  pyrene. 

1336363... 

Polychtorinaled             biphenyls 

(Aroctors). 

76448  

Heptachtor. 

119937  

3,3'-0ifnethyl  benzidine. 

79061  

Acrylamide. 

118741  

Hexacfitorobenzene. 

57749  

Chtordane. 

1120714  ... 

1 ,3-Propane  sultone. 

106990  ...(. 

1,3-Butadiene. 

53963  

2- Acetylaminoflourine . 

53963  

3,3'-Dichtorot}enzidine. 

58899  

Lindane  (hexachlorcyctotwxane, 

gamma). 

95807  

2,4-Toluene  d»nrune. 

111444  

Dichtoroethyl       ether       (Bis(2- 

chlofoethyl)ether). 

122667  

1 ,2  -  Diphenylhydrazine. 

8001352  ... 

Toxaphene                (chlorinated 

camphene). 

121142  

2,4-Dinitrotoitiene. 

119904  

3,3'-Dinriethoxyt)enzidine. 

50000  

Formaktehyde. 

101144  

4,4'-Methylene                    bis(2- 

chtoroarwkne). 

107131  

Acrylonitrile. 

106934  

Ethylene                dibf omide(  1 ,2- 

Dibromoethane). 

72559  

DDE     (1.1-p-chk>rophenyl     1-2 

dichtoroethylena). 

510156 

Chlorobenzilate. 

62737  

Dichtorvos. 

75014  

Vinyl  chloride. 

75218  

Ettiylene  oxide. 

96457  

Ethylene  thKXirea. 

593602  

Vinyl  bromide  (bromoethene). 

67663  

Chtorotorm. 

87865  

Pentachlorophenol. 

51796 

Ethyl  carbamate  (Urethane). 

107062  

Ethylene        dichtortde        (12- 

Dichkxoethane). 

78875  

Propylene       drehtoride       (12- 

Dichtoropropar>e). 

56235  

Carbon  tetrachtoride. 

71432 

Benzeril. 

140885  

Ethyl  acrylate. 

75569  

Propylene  oxide. 

62533  

Andine. 

106467  

1 ,4-Dichtof  ober«ene(p) . 

88062  

2,4,6-Trichtorophenol. 

117817 

Bis(2-ethylhexyl)phthalato 

(DEHP). 

96634  

o-Totuidine. 

114261  

Propoxur. 
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Table  6.— VHAP  of  PoTEhrriAL 
CONCERr^— Continued 


CAS  No. 


79016  .. 
123911 

75070.. 
75252.. 
133062 
106896 
75092  .. 

127184 

53703.. 
218019 
60117  .. 
56563.. 

205992 
79469.. 
542756 
57976.. 


225514 

193396 

189560 

79345.. 

91225.. 

75354.. 

87683.. 
82688.. 

78591  . 
79006. 
74873. 


67721  .... 

1582098 

1319773 

108394  .. 
75343  .... 


95487  ... 

106445. 

74884.. 

100425 

107051 

334883 

95954  .. 

133904 

106887 

108064 

10AQQA 

123319 
92933.. 


Chemicai  name 


TrichMoettiytone. 

1,4-OiOiane  (1A 

DiedMoraoxide). 
Acatal^ehyde. 
Bromotorm. 
Captan. 

EpiLl  it^totiyd^m. 
Methyl^  cNoride 

(DidMoromelhane). 
TetracMoroelhylene 

(PertWofoethytene). 
Obevn  (ah)  anthracene. 
Chfy94ne. 

Dinwliiyl  aininoazobenzene. 
Benzotja)  anttvacene. 
Benzoi(b)  fluoranthene. 
2-Nitrapropane. 
1  >Di4h>ofopfopene. 
7.  12- 

Difn^ttiyl)enz(a)anthracene. 
Benz(4)aGriifne. 
Iniland(l  ,2>cd)pyrene. 
1 ,2:74-Ot)enzof>yrane. 
1 .1 ,24-TeiracNoioethane. 
Quinolne. 
Vinytidane        chtohde        (1.1- 

Dicttloroelhytene) . 
Hexaitilorabuladwne. 
Pemathloronitfobenzene 

(Qulmobenzene). 
lsoph«rane. 
1 ,1 ,2-Trichioroethane. 


Methyl 
(Oixomethane) 


chloride 


"High-Co(teem"  PoMirtanta 


56382  

Parafaon. 

13463393. 

Nicfcfll  Caitx>nyl. 

60344  

Methyl  hydrazine. 

75218  

Ethytane  oxide. 

151564  

Ethylene  imine.     ' 

77781  

Dimelhyl  sulfate. 

107302  

57578  

CNo^ornelhyt  methyl  ether. 

100447  

Bert^  chloride. 

98077  

107028  

Acrotsin. 

584849 

2,4  -  Toluene  diisocyanate. 

75741  

Tetr9ne«)y(  lead. 

78002  

Tet« 

Bthytlead. 

Table  6.— VHAP  of  Potential 
Concern— Continued 


CAS  No. 


12108133 

624839  .... 

77474  

62207765 
10210681 

79118  

534521  .... 
101688  .... 


Hexatfiloroethane. 

Triflur*lin. 

Cresoja/Cresylic   add   (isomers 

an^  mixture). 
m-Crosol. 
Ethykfene      dichloride       (1,1- 

Dic^loroelhane). 
o-Cre$ol. 
p>Cre|ol. 

Methyl  iodide  (lodomethane). 
Styreae*. 
Altyl  (^iloridB. 
Pit  I  rftwlhiwe. 
2,4,5 1-  Trichlorophenol. 
urwyariMHi. 
1,2-EpoxytxJtane. 
Vinyl  acetate. 
ChkNtprene. 
HydrQQumone. 
4-Nilft)biphenyl 


106862 
62384  .. 
98862  .. 
108316 
532274 
51285  .. 
108864 
98953.. 
74839.. 


Chemical  name 


75150  .. 
121697 


Methylcyclopentadranyl       man- 

gartese. 
Methyl  isocyanate. 
Hexachlorocydopaqtadnqe. 
Ruomine.  ,-      -^ 

Cobalt  caftxxiyl. 
Chloroacebc  add. 
4,6-Dinitro-o<resol,  and  sails. 
Methylene  diphenyl 

dNsocyanate. 
Pherx)!. 

Mercury,  (acetato-o)  phenyl 
Acetophenone. 
Maleic  anhydride. 
2-Chloroacetophenone. 
2,4-Dinitrophenol. 
2-Methyoxy  ethanol. 
Nitrobenzene. 
Methyl 

(Bromomethane). 
Cartx)n  deulfide. 
N.N-Oimethylaniline: 


'Unrankable"  PoUutants 


106514  

Quinone. 

123386  

Propionaldehyde. 

120809  ...„ 

Catechol. 

86449  

Phthaic  anhydride. 

463581  

Caibonyl  sulfide. 

132649  

Dtwnzofurans. 

100027  

4-Nitrophenol. 

540841  

2,2,4-Trimethylpentane. 

11422  

Dielhanolamine. 

822060  

Hexamethylene-1 ,6-dNsocyanate 

Glycol  ether9i> 

Polycyclic  organic  matter 

*  -  Curreritiy  an  EPA  weight  of  evidence 
classification  is  under  review. 

•The  EPA  does  not  currently  have  an  offi- 
cial weighl-of-evidence  classification  for  sty- 
rerw.  For  purposes  of  this  rule,  styrerw  is 
treated  as  a  "nonthreshokT  poNutant  (See 
data  report  form  in  apperKlix  A  of  the  hazard 
ranking  technical  background-documerrt.) 

»Except  for  2-ethoxy  ethanol,  ethylene  oty- 
col  monobutyl  ether,  and  2-melhOKy  ethanol. 

<"  Except  for  benzo(b)fluoranthene, 
berao(a)anthracene,  benzo(a)pyrene.  7,12- 
dKnethylbenz(a)anthracene,  benz(c)acrkfne, 
chrysene,  dtoenz(ah)  anthracene,  1,2:7,8- 
dbenzopyrene,  indi9no(1 ,2,3<xl)pyrene,  but  in- 
dudkig  dioxins  and  furans. 

3.  Appendix  A  of  part  63  is  amended 
by  adding  Method  311  to  read  as 
follows: 

Appendix  A  to  Part  63— Test  Melliods 

Method  31 1 — Analysis  of  Hazardous  Air 
Pollutant  Compounds  in  Paints  and  Coatings 
by  Direct  Injection  Into  a  Gas  Chromatopaph 

1.  Scope  and  Application 

1.1    Applicability.  This  metliod  is 
applicable  for  determination  of  most 
compounds  designated  by  the  U.S. 
Environmental  Protection  Agency  as  volatile 
hazardous  air  pollutants  (HAP's)  (See 
Reference  1)  that  are  contained  in  paints  and 
coatings.  Styrene,  ethyl  acrylate,  and  methyl 
methacrylate  can  be  measured  by  ASTM  D 


4627-93  or  ASTM  D  4747-87.  Formaldehyde 
can  be  measured  by  ASTM  PS  9-94  or  ASTM 
D 1979-91.  Toluene  diisocyanate  can  be 
measured  in  urethane  prepolymers  by  ASTM 
D  3432-89.  Method  311  applies  only  to  those 
volatile  HAP's  which  are  added  to  the 
coating  when  it  is  manufectured,  not  to  those 
which  may  form  as  the  coating  cures 
(reaction  products  or  cure  volatiles).  A 
separate  or  modified  test  procedure  must  be 
used  to  measure  these  reaction  products  or 
cure  volatiles  in  order  to  determine  the  total 
volatile  HAP  emissions  from  a  coating.  Cure 
volatiles  are  a  significant  component  of  the 
total  HAP  content  of  some  coatings.  The  term 
"coating"  used  in  this  method  shall  be 
understood  to  mean  paints  and  coatings. 

1.2    Principle.  The  method  uses  the 
principle  of  gas  chromatographic  separation 
and  quantification  using  a  detector  that 
responds  to  concentration  differences. 
Because  there  are  many  potential  analytical 
systems  or  sets  of  operating  conditions  that 
may  represent  useable  methods  for 
determining  the  concentrations  of  the 
compounds  cited  in  Section  1.1  in  the 
applicable  matrices,  all  systems  that  employ 
this  principle,  but  differ  only  in  details  of 
equipment  and  operation,  may  be  used  as      ,, 
alternative  methods,  provided  that  the 
prescribed  quality  control,  calibration,  and 
method  performance  requirements  are  met 
Certified  product  data  sheets  (CPDS)  may 
also  include  information  relevant  to  the 
analysis  of  the  coating  sample  including,  but 
not  limited  to,  separation  colunm,  oven 
temperature,  carrier  gas,  infection  port 
temperature,  extraction  solvent,  and  internal 
standard. 

2.  Summary  of  Method 

Whole  coating  is  added  to 
dimethylformamide  and  a  suitable  internal 
standard  compound  is  added.  An  aliquot  of 
the  sample  mixture  is  injected  onto  a 
chromatographic  column  containinga 
stationary  phase  that  separates  thearaMes 
from  each  other  and  from  other  volatile\^ 
compounds  contained  in  the  sampla<4^ 
concentrations  of  the  analytes  are  Mtermined 
by  comparing  the  detector  response  for  the 
sample  to  the  responses  cAtained  using 
known  concentrations  of  the  analytes. 

3.  Definitions  [Reserved] 

4.  Interferences 

4.1  Coating  samples  of  unknown 
composition  may  contain  the  compound 
used  as  the  internal  standard.  Whether  or  not 
this  is  the  case  may  be  determined  by 
following  the  procedures  of  Section  11  and 
deleting  the  addition  of  the  internal  standard 
specified  in  Section  11.5.3.  If  necessary,  a 
different  internal  standard  may  be  used. 

4.2  The  GC  column  and  operating 
conditions  developed  for  one  coating 
formulation  may  not  ensure  adequate 
resolution  of  target  analytes  for  other  coating 
formulations.  Sonne  formulations  may 
contain  nontarget  analytes  that  coelute  with 
tai]get  analytes.  If  there  is  any  doubt  about  the 
idmtification  or  resolution  of  any  gas 
chroraatograph  (GC)  peak,  it  may  be 
necessary  to  analyze  the  sample  using  a 
different  GC  column  or  different  GC 
(operating  coaditioBS. 


4.3  Cross-contamination  may  occur 
whenever  high-level  and  low-level  samples 
are  analyzed  sequentially.  The  order  of 
sample  analyses  specified  in  Section  11.7  is 
designed  to  minimize  this  problem. 

4.4  Cross-contamination  may  also  oecur  if 
the  devices  used  to  transfer  coating  during 
the  sample  preparation  process  or  for 
injecting  the  sample  into  the  GC  are  not 
adequately  cleaned  between  uses.  All  such 
devices  should  be  cleaned  with  acetone  or 
other  suitable  solvent  and  checked  for  plugs 
or  cracks  before  and  after  each  use. 

5.  Safety 

5.1  Many  solvents  used  in  coatings  are 
hazardous.  Precautions  should  be  taken  to 
avoid  unnecessary  inhalation  and  skin  or  eye 
contact.  This  method  may  involve  hazardous 
materials,  operations,  and  equipment.  This 
test  method  does  not  pur]X)rt  to  address  all 
of  the  safety  problems  associated  with  its  use. 
It  is  the  responsibility  of  the  user  of  this  test 
method  to  establish  appropriate  safety  and 
health  practices  and  to  determine  the 
applicability  of  regulatory  limitations  in 
regards  to  the  performance  of  this  test 
method. 

5.2  Dimethylformamide  is  harmful  if 
inhaled  or  absorbed  through  the  skin.  The 
user  should  obtain  relevant  health  and  safety 
information  from  the  manufecturer. 
Dimethylformamide  should  be  used  only 
with  adequate  ventilation.  Avoid  contact 
with  skin,  eyes,  and  clothing.  In  case  of 
contact,  immediately  Hush  skin  or  eyes  with 
plenty  of  water  for  at  least  15  minutes.  If  eyes 
are  affected,  consult  a  physician.  Remove  and 
wash  contaminated  clothing  before  reuse. 

5.3  User's  manuals  for  the  gas 
chromatograph  and  other  related  equipment 
should  be  consulted  for  specific  precautions 
to  be  taken  related  to  their  use. 

6.  Equipment  and  Supplies 

Note:  Certified  product  data  sheets  (CPDS) 
may  also  include  information  relevant  to  the 
analysis  of  the  coating  sample  including,  but 
not  limited  to,  separation  column,  oven 
temp>erature,  carrier  gas,  injection  port 
temperature,  extraction  solvent,  and  internal 
standard. 

6.1    Sample  Collection. 

6. 1 . 1  Sampling  Containers.  Dual-seal 
sampling  containers,  four  to  eight  fluid  ounce 
capacity,  should  be  used  to  collect  the 
samples.  Glass  sample  bottles  or  plastic 
containers  with  volatile  organic  compKiund 
(VOC)  impermeable  walls  must  be  used  for 
corrosive  substances  {e.g.,  etch  primers  and 
certain  coating  catalysts  such  as  methyl  ethyl 
ketone  (MEK)  peroxide).  Sample  containers, 
caps,  and  inner  seal  liners  must  be  inert  to 
the  compounds  in  the  sample  and  must  be 
selected  on  a  case-by-case  basis. 

6.1.1.1    Other  routine  sampling  supplies 
needed  include  waterproof  marking  pens, 
tubing,  scrappers/spatulas,  clean  rags,  paper 
towels,  cooler/ice,  long  handle  tongs,  and 
mixing/stirring  paddles. 

6.1.2  Personal  safety  equipment  needed 
includes  eye  protection,  respiratory 
protection,  a  hard  hat,  gloves,  steel  toe  shoes, 
etc. 

6.1.3  Shipping  supplies  needed  include 
shipping  boxes,  packing  material,  shipping 
labels,  strapping  tape,  etc. 


6.1.4    Data  recording  forms  and  labels 
needed  include  coating  data  sheets  and 
sample  can  labels. 

Note:  The  actual  requirements  will  depend 
upon  the  conditions  existing  at  the  source 
sampled. 

6.2    Laboratory  Equipment  and  Supplies. 

6.2.1  Gas  Chromatograph  (GC).  Any 
instrument  equipped  with  a  flame  ionization 
detector  and  capable  of  being  temperature 
programmed  may  be  used.  Optionally,  other 
types  of  detectors  (e.g.,  a  mass  spectrometer), 
and  any  necessary  interfeces,  may  be  used 
provided  that  the  detector  system  yields  an 
appropriate  and  reproducible  response  to  the 
analytes  in  the  injected  sample.  Autosampler 
injection  may  be  used,  if  available. 

6.2.2  Recorder.  If  available,  an  electronic 
data  station  or  integrator  may  be  used  to 
record  the  gas  chromatogram  and  associated 
data.  If  a  strip  chart  recorder  is  used,  it  must 
meet  the  following  criteria:  A  1  to  10 
millivolt  (mV)  linear  response  with  a  foil 
scale  response  time  of  2  seconds  or  less  and 
a  maximum  noise  level  of  ±0.03  percent  of 
foil  scale.  Other  types  of  recorders  may  be 
used  as  appropriate  to  the  specific  detector 
installed  provided  that  the  recorder  has  a  foil 
scale  response  time  of  2  seconds  or  less  and 

a  maximum  noise  level  of  ±0.03  percent  of 
foil  scale. 

6.2.3  Column.  The  column  must  be 
constructed  of  materials  that  do  not  react 
with  components  of  the  sample  [e.g.,  fosed 
silica,  stainless  steel,  glass).  The  colunm 
should  be  of  appropriate  physical 
dimensions  (e.g.,  length,  internal  diameter) 
and  contain  sufficient  suitable  stationary 
phase  to  allow  separation  of  the  analytes. 
DB-5,  DB-Wax,  and  FFAP  columns  are 
commonly  used  for  paint  analysis:  however, 
it  is  the  responsibility  of  each  analyst  to 
select  appropriate  columns  and  stationary 
phases. 

6.2.4  Tube  and  Tube  Fittings.  Supplies  to 
connect  the  GC  and  gas  cylinders. 

6.2.5  Pressure  Regulators.  Devices  used  to 
regulate  the  pressure  between  gas  cylinders 
and  the  GC 

6.2.6  Flow  Meter.  A  device  used  to 
determine  the  carrier  gas  flow  rate  through 
the  GC.  Either  a  digital  flow  meter  or  a  soap 
film  bubble  meter  may  be  used  to  measure 
gas  flow  rates. 

6.2.7  Septa.  Seals  on  the  GC  injection 
port  through  which  liquid  or  gas  samples  can 
be  injected  using  a  syringe. 

6.2.8  Liquid  Charging  Devices.  Devices 
used  to  inject  samples  into  the  GC  such  as 
clean  and  graduated  1,5,  and  10  microliter 
()il)  capacity  syringes. 

6.2.9  Vials.  Containers  that  can  be  sealed 
with  a  septum  in  which  samples  may  be 
prepared  or  stored.  The  recommended  size  is 
25  ml  capacity.  Mininert*'  valves  have  been 
found  satisfactory  and  are  available  from 
Pierce  Chemical  Company,  Rockford,  Illinois. 

6.2.10  Balance.  Device  used  to  determine 
the  weights  of  standards  and  samples.  An 
analytical  balance  capable  of  accurately 
weighing  to  0.0001  g  is  required. 

7.  Reagents  and  Standards 

7.1    Purity  of  Reagents.  Reagent  grade 
chemicals  shall  be  used  in  all  tests.  Unless 
otherwise  specified,  all  reagents  shall 


conform  to  the  specifications  of  the 
Conmiittee  on  Analytical  Reagents  of  the 
American  Chemical  Society,  where  such 
specifications  are  available.  Other  grades  may 
be  used  provided  it  is  first  ascertained  that 
the  reagent  is  of  sufficient  purity  to  permit 
its  use  without  lessening  the  accuracy  of 
determination. 

7.2  Carrier  Gas.  Helium  carrier  gas  shall 
have  a  purity  of  99.995  percent  or  higher. 
High  purity  nitrogen  may  also  be  used.  Other 
carrier  gases  that  are  appropriate  for  the 
column  system  and  analyte  may  also  be  used. 
Ultra-high  purity  grade  hydrogen  gas  and 
zero-grade  air  shall  be  used  for  the  flame 
ionization  detector. 

7.3  Dimethylformamide  (DMF).  Solvent 
for  all  standards  and  samples.  Some  other 
suitable  solvent  may  be  used  if  DMF  is  not 
compatible  with  the  sample  or  coelutes  with 
a  target  analyte. 

Note:  DMF  may  coelute  with  ethylbenzene 
or  p-xylene  under  the  conditions  described 
in  the  note  under  Section  6.2.3. 

7.4  Internal  Standard  Materials.  The 
internal  standard  material  is  used  in  the 
quantitation  of  the  analytes  for  this  method. 
It  shall  be  gas  chromatography 
spectrophotometric  quality  or,  if  this  grade  is 
not  available,  the  highest  quality  available. 
Obtain  the  assay  for  the  internal  standard 
material  and  maintain  at  that  purity  during 
use.  The  recommended  internal  standard 
material  is  l-propanol;  however,  selection  of 
an  appropriate  internal  standard  material  for 
the  particular  coating  and  GC  conditions 
used  is  the  responsibility  of  each  analyst. 

7.5  Reference  Standard  Materials.  The 
reference  standard  materials  are  the 
chemicals  cited  in  Section  1.1  which  are  of 
known  identity  and  purity  and  which  are 
used  to  assist  in  the  identification  and 
quantification  of  the  analytes  of  this  method. 
'They  shall  be  the  highest  quality  available. 
Obtain  the  assays  for  the  reference  standard 
materials  and  maintain  at  those  purities 
diu'ing  use. 

7.6  Stock  Reference  Standards.  Stock 
reference  standards  are  dilutions  of  the 
reference  standard  materials  that  may  be 
used  on  a  daily  basis  to  pre(>are  calibration 
standards,  calibration  check  standards,  and 
quality  control  check  standards.  Stock 
reference  standards  may  be  prepared  fixim 
the  reference  standard  materials  or  purchased 
as  certified  solutions. 

7.6.1    Stock  reference  standards  should  be 
prepared  in  dimethylformamide  for  each 
analyte  expected  in  the  coating  samples  to  be 
analyzed.  The  concentrations  of  analytes  in 
the  stock  reference  standards  are  not 
specified  but  must  be  adequate  to  prepare  the 
calibration  standards  required  in  the  method. 
A  stock  reference  standard  may  contain  more 
than  one  analyte  provided  all  analytes  are 
chemically  compatible  and  no  analytes 
coelute.  The  actual  concentrations  prepared 
must  be  known  to  within  0.1  percent  (e.g., 
0.1000  ±  0.0001  g/g  solution).  The  following 
procedure  is  suggested.  Place  about  35  ml  of 
dimethylformamide  into  a  tared  ground-glass 
stoppered  50  ml  volumetric  flask.  Weigh  the 
flask  to  the  nearest  0.1  mg.  Add  12.5  g  of  the 
reference  standard  material  and  reweigh  the 
flask.  Dilute  to  volume  with 
dimethylformamide  and  reweigh.  Stopper  the 
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Oask  and  mix  the  contents  by  inverting  the 
flask  several  times.  Calculate  the 
concentratioD  in  grams  per  gram  of  solution 
from  the  net  gain  in  v«eights,  correcting  for 
the  assayed  purity  of  the  reference  standard 
material. 

Note:  Although  a  glass-stoppered 
volumetric  flask  is  convenient,  any  suitable 
glass  container  may  be  used  because  stock 
refierence  standards  ale  prepared  by  weight. 

7.6.2  Transfer  the  stock  reference 
standard  solution  into  one  or  more  Teflon- 
sealed  screw-cap  bottles.  Store,  with  minimal 
headspace.  at  - 10^  |to  0^  and  protect  from 
light. 

7.6.3  Prepare  fres|>  stock  reference 
standards  every  six  months,  or  sooner  if 
analysis  results  from  daily  calibration  check 
standards  indicate  a  problem.  Fresh  stock 
refierence  standards  ff  r  very  volatile  HAP's 
may  have  to  be  prepared  more  frequently. 

7.7    Calibration  Standards.  Calibration 
standards  are  used  ta  determine  the  response 
of  the  detector  to  kndwn  amounts  of 
refisrence  material.  Cilibration  standards 
must  be  prepared  at  4  minimum  of  three 
concentration  levels  from  the  stock  reference 
standards  (see  Section  7.6).  Prepare  the 
calibration  standards  in  dimethylformamide 
(see  Section  7.3).  Th«  lowest  concentration 
standard  should  contain  a  concentration  of 
analyte  equivalent  either  to  a  concentration 
of  no  more  than  0.01%  of  the  analyte  in  a 
coating  or  to  a  concentration  that  is  lower 
than  the  actual  concentration  of  the  analyte 
in  the  coating,  whicliever  concentration  is 
higher.  The  highest  Qoncentration  standard 
should  contain  a  concentration  of  analjrte 
equivalent  to  slightly  more  than  the  highest 
concentration  expecied  for  the  analyte  in  a 
coating.  The  remaining  calibration  standard 
should  contain  a  concentration  of  analyte 
roughly  at  the  midpoint  of  the  range  defined 
by  the  lowest  and  nicest  concentration 
calibration  standards.  The  concentration 
range  of  the  standanls  should  thus 
correspond  to  the  expected  range  of  analyte 
concentrations  in  the  prepared  coating 
samples  (see  Section  11 -S).  Each  calibration 
standard  should  contain  each  analyte  for 
detection  by  this  method  expected  in  the 
actual  coating  samples  (e.g.,  some  or  all  of 
the  cranpounds  listeil  in  Section  1.1  may  be 
included).  Each  cali^tion  standard  should 
also  contain  an  appoopriate  amount  of 
internal  standard  material  (response  for  the 
internal  standard  material  is  within  25  to  75 
pocent  of  full  scale  on  the  attenuation 
setting  for  the  partidular  reference  standard 
concentration  leveU  Calibration  Standards 
should  be  stored  for  1  week  only  in  sealed 
vials  with  minimal  headspace.  If  the  stock 
laference  standards  :were  prepared  as 
specified  in  Section  7.6,  the  calibration 
standards  may  be  pfepwed  by  either 
weighing  each  addition  of  the  stock  reference 
standard  or  by  addiOg  known  volimies  of  the 
stock  reference  stanfdard  and  calculating  the 
mass  of  the  standard  reference  material 
'  added.  Alternative  1  (Section  7.7.1)  specifies 
the  procedujB  to  be  followed  when  the  stock 
reference  standard  Is  added  by  volume. 
Alternative  2  (Sectibn  7.7.2)  specifies  the 
procedure  to  be  followed  when  the  stock 
reference  standard  |s  added  by  weight 


Note:  To  assist  with  determining  the 
appropriate  amount  of  internal  standard  to 
add,  as  required  here  and  in  other  sections 
of  this  method,  the  analyst  may  find  it     \ 
advantageous  to  prepare  a  curve  showing  %e 
area  response  versus  the  amount  of  intemal\ 
standard  injected  into  the  GC  i 

7.7.1    Preparation  Alternative!.  4 

Determine  the  amount  of  each  stock  reference 
standard  and  dimethylformamide  solvent 
needed  to  prepare  approximately  25  ml  of  the 
specific  calibration  concentration  level 
desired.  To  a  tared  25  ml  vial  that  can  be 
sealed  with  a  crimp-on  or  Mininert*  valve, 
add  the  total  amount  of  dimethylformamide 
calculated  to  be  needed.  As  quickly  as 
practical,  add  the  calculated  amount  of  each 
stock  reference  standard  using  new  pipets  (or 
pipet  tips)  for  each  stock  reference  standard. 
Reweign  the  vial  and  seal  it.  Using  the 
known  weights  of  the  standard  reference 
materials  per  ml  in  the  stock  refierence 
standards,  the  volumes  added,  and  the  total 
weight  of  all  reagents  added  to  the  vial, 
calculate  the  weight  percent  of  each  standard 
reference  materialin  the  calibration  standard 
prepared.  Repeat  this  process  for  each 
calibration  standard  to  be  prepared. 
7.7.2    Preparation  Alternative  2. 
Determine  the  amount  of  each  stock  reference 
standard  and  dimethylformamide  solvent 
needed  to  prepare  approximately  25  ml  of  the 
specific  calibration  concentration  level 
desired.  To  a  tared  25  ml  vial  that  can  be 
sealed  with  a  crimp-on  or  Mininert**  valve, 
add  the  total  amount  of  dimethylformamide 
calculated  to  be  needed.  As  quickly  as 
practical,  add  the  calculated  amount  of  a 
stock  reference  standard  using  a  new  pipet 
(or  pipet  tip)  and  reweigh  the  vial.  Repmt 
this  process  for  each  stock  reference  standard 
to  be  added.  Seal  the  vial  after  obtaining  the 
final  weight  Using  the  known  weight 
pen»nt8  of  the  standard  reference  materials 
in  the  stock  reference  standards,  the  weights 
of  the  stock  reference  standards  added,  and 
the  total  weight  of  all  reagents  added  to  the 
vial,  calculate  the  weight  percent  of  each 
standard  reference  material  in  the  calibration 
standard  prepared.  Repeat  this  process  for 
each  calibration  standard  to  be  prepared. 

8.  Sample  Collection.  Preservation. 
Transport,  and  Storage 

8.1  Copies  of  material  safety  data  sheets 
(MSDS's)  for  each  sample  should  be  obtained 
prior  to  sampling.  The  MSDS's  contain 
information  on  the  ingredients,  and  physical 
and  chemical  properties  data.  The  MSDS's 
also  contain  recommendations  for  proper 
handling  or  required  safety  precautions. 
Certified  product  data  sheets  (CPDS)  may 
also  include  information  relevant  to  the 
analysis  of  the  coating  sample  including,  but 
not  limited  to,  separation  column,  oven 

.  temperature,  carrier  gas,  injection  port 
temperature,  extraction  solvent,  and  internal 
standard. 

8.2  A  copy  of  the  blender's  worksheet  can 
be  requestea  to  obtain  data  on  the  exact 
coating  being  sampled.  A  blank  coating  data 
sheet  form  (see  Section  18)  may  also  be  used. 
The  manufecturer's  formulation  information 
frmn  the  product  data  sheet  should  also  be 
obtained. 

8.3  Prior  to  sample  collection,  thoroughly 
mix  the  coating  to  ensure  that  a 


representative,  homogeneous  sample  is 
obtained.  It  is  prefierred  that  this  be 
accomplished  using  a  coating  can  shaker  or 
similar  device;  however,  when  necessary, 
this  may  be  accomplished  using  mechanical 
agitation  or  circulation  systems. 

8.3.1  Water-thinned  coatings  tend  to 
incorporate  or  entrain  air  bubbles  if  stirred 
too  vigorously;  mix  these  types  of  coatings 
slowly  and  only  as  long  as  necessary  to 
homogenize. 

8.3.2  Each  component  of  multicomponent 
coatings  that  harden  when  mixed  must  be 
sampled  separately.  The  component  mix 
ratios  must  be  obtained  at  the  fecility  at  the 
time  of  sampling  and  submitted  to  the 
analytical  laboratory. 

8.4    Sample  Collection.  Samples  must  be 
collected  in  a  manner  that  prevents  or 
minimizes  loss  of  volatile  components  and 
that  does  not  contaminate  the  coating 
reservoir.  A  suggested  procedure  is  as 
follows.  Select  a  sample  collection  container 
which  has  a  capacity  at  least  25  percent 
greater  than  the  container  in  which  the 
sample  is  to  be  transported.  Make  sure  both 
sample  containers  are  clean  and  dry.  Using 
clean,  long-handled  tongs,  turn  the  sample 
collection  container  upside  down  and  lower 
it  into  the  coating  reservoir.  The  mouth  of  the 
sample  collection  container  should  be  at 
approximately  the  midpoint  of  the  reservoir 
(do  not  take  the  sample  from  the  top  surface). 
Turn  the  sample  collection  container  over 
and  slowly  bring  it  to  the  top  of  the  coating 
reservoir.  Rapidly  pour  the  collected  coating 
into  the  sample  container,  filling  it 
completely.  It  is  important  to  fill  the  sample 
container  completely  to  avoid  any  loss  of 
volatiles  due  to  volatilization  into  the 
headspace.  Return  any  unused  coating  to  the 
reservoir  or  dispose  as  appropriate. 

Nota:  If  a  company  requests  a  set  of 
samples  for  its  own  analysis,  a  separate  set 
of  samples,  using  new  sample  containers, 
should  be  taken  at  the  same  time. 

8.5    Once  the  sample  is  collected,  place 
the  sample  container  on  a  firm  surface  and 
insert  the  irmer  seal  in  the  container  by 
placing  the  seal  inside  the  rim  of  the 
container,  invnting  a  screw  cap,  and 
pressing  do%vn  on  the  screw  cap  which  Mrill 
evenly  fence  the  inner  seal  into  the  container 
for  a  ti^t  fit  Using  clean  towels  or  rags, 
remove  all  residual  coating  material  from  the 
outside  of  the  sample  container  after 
inaerting  the  inner  seal.  Screw  the  cap  onto 
the  container. 

8.5.1  Affix  a  sample  label  (see  Section  18) 
clearly  identifying  the  sample,  date  collected, 
and  person  collecting  the  sample. 

8.5.2  Prepare  the  sample  for 
transportation  to  the  laboratory.  The  sample 
should  be  maintained  at  the  coating's 
recommended  stcnage  temperature  specified 
on  the  Material  Safety  Data  Sheet,  or,  if  no 
temperature  is  specified,  the  sample  should  . 
be  maintained  within  the  range  of  5'C  to 
38*C 

8.9    llie  shipping  container  should  adhere 
to  U.S.  Department  of  Transportation 
specification  DOT  12-B.  Coating  samples  are 
considered  hazardous  materials;  appropriate 
shipping  procedures  should  be  followed. 
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9.  Quality  Control 

9.1  Laboratories  using  this  method 
should  operate  a  formal  quality  control 
program.  The  minimum  requirements  of  the 
program  should  consist  of  an  initial 
demonstration  of  laboratory  capability  and  an 
ongoing  analysis  of  blanks  and  quality 
control  samples  to  evaluate  and  document 
quality  data.  The  laboratory  must  maintain 
records  to  document  the  quality  of  the  data 
generated.  When  results  indicate  atypical 
method  performance,  a  quality  control  check 
standard  (see  Section  9.4)  must  be  analyzed 
to  confirm  that  the  measurements  were 
performed  in  an  in-control  mode  of 

-  operation. 

9.2  Before  processing  any  samples,  the 
analyst  must  demonstrate,  through  analysis 
of  a  reagent  blank,  that  there  are  no 
interferences  from  the  analytical  system, 
glassware,  and  reagents  that  would  bias  the 
sample  analysis  results.  Each  time  a  set  of 
analytical  samples  is  processed  or  there  is  a 
change  in  reagents,  a  reagent  blank  should  be 

EroceSsed  as  a  safeguard  against  chronic 
iboratory  contamination.  The  blank  samples 
should  be  carried  through  all  stages  of  the 
sample  preparation  and  measurement  steps. 

9.3  Required  instrument  quality  control 
parameters  are  found  in  the  following 

[  sections: 

I      9.3.1    Baseline  stability  must  be 
"^  demonstrated  to  be  ^5  percent  of  full  scale 
using  the  procedures  given  in  Section  10.1. 

9  3.2    The  GC  calibration  is  not  valid 
unlA!»  the  retention  time  (RT)  for  each 
anaiyte  at  each  concentration  is  within  ±0.05 
iriio  of  the  retention  time  measured  for  that 
analyte  in  the  stock  standard. 

9.3.3  The  retention  time  (RT)  of  any  . 
sample  analyte  must  be  within  ±0.05  min  of 
the  average  RT  of  the  analyte  in  the 
calibration  standards  for  the  analyte  to  be 
considered  tentatively  identified. 

9.3.4  The  GC  system  must  be  calibrated 
as  specified  in  Section  10.2. 

9.3.5  A  one-point  daily  calibration  check 
must  be  performed  as  specified  in  Section 
10.3. 

9.4  To  establish  the  ability  to  generate 
results  having  acceptable  accuracy  and 
precision,  the  analyst  must  perform  the 
following  operations. 

9.4.1  Prepare  a  quality  control  check  . 
standard  (QCCS)  containing  each  analyte 
expected  in  the  coating  samples  at  a 
concentration  expected  to  result  in  a 
response  between  25  percent  and  75  percent 
of  the  limits  of  the  calibration  curve  when 
the  sample  is  prepared  as  described  in 
Section  11.5.  The  QCCS  may  be  prepared 
bom  reference  standard  materials  or 
purchased  as  certified  solutions.  If  prepared 
in  the  laboratory,  the  QCCS  must  be  prepared 
independently  from  the  calibration 
standards. 

9.4.2  Analyze  three  aliquots  of  the  QCCS 
according  to  the  method  beginning  in  Section 
11.5.3  and  calculate  the  weight  percent  of 
each  analyte  using  Equation  1,  Section  12. 

9.4.3  Calculate  the  mean  weight  percent 
(X)  for  each  analyte  from  the  three  results 
obtained  in  Section  9.4.2. 

9.4.4  Calculate  the  percent  accuracy  for 
each  analyte  using  the  known  concentrations 
(Ti)  in  the  QCCS  using  Equation  3,  Section 
12. 


9.4.5  Calculate  the  percent  relative 
standard  deviation  (percent  RSD)  for  each 
analyte  using  Equation  7,  Section  12, 
substituting  the  appropriate  values  for  the 
relative  response  fectors  (RRF's)  in  said 
equation. 

9.4.6  If  the  percent  accuracy  (Section 
9.4.4)  for  all  analytes  is  within  the  range  90 
percent  to  110  percent  and  the  percent  RSD 
(Section  9.4.5)  for  all  analytes  is  <20  percent, 
system  performance  is  acceptable  and  sample 
analysis  may  begin.  If  these  criteria  are  not 
met  for  any  analyte,  then  system  performance 
is  not  acceptable  for  that  analyte  and  the  test 
must  be  repeated  for  those  analytes  only. 
Repeated  feilures  indicate  a  general  problem 
with  the  measurement  system  that  must  be 
located  and  corrected.  In  this  case,  the  entire 
test,  beginning  at  Section  9.4.1.  must  be 
repeated  after  the  problem  is  corrected. 

9.5  Great  care  must  be  exercised  to 
maintain  the  integrity  of  all  standards.  It  is 
reconunended  that  all  standards  be  stored  at 
- 10  'C  to  0  "C  in  screw-cap  amber  glass 
bottles  with  Teflon  liners. 

9.6  Unless  otherwise  specified,  all 
weights  are  to  be  recorded  within  0.1  mg. 

10.  Calibration  and  Standardization. 

10.1    Column  Baseline  Drift.  Before  each 
calibration  and  series  of  determinations  and 
before  the  daily  calibration  check,  condition 
the  column  using  procedures  developed  by 
the  laboratory  or  as  specified  by  the  column 
supplier.  Operate  the  GC  at  initial  (i.e.,  before 
sample  injection)  conditions  on  the  lowest 
attenuation  to  be  used  during  sample 
analysis.  Adjust  the  recorder  pen  to  zero  on 
the  chart  and  obtain  a  baseline  for  at  least 
one  minute.  Initiate  the  GC  operating  cycle 
that  would  be  used  for  sample  analysis.  On 
the  recorder  chart,  mark  the  pen  position  at 
the  end  of  the  simulated  sample  analysis 
cycle.  Baseline  drift  is  defined  as  the  absolute 
difference  in  the  pen  positions  at  the 


beginning  and  end  of  the  cycle  in  the  ^_v, 

direction  perpendicular  to  the  chart 
movement.  Calculate  the  percent  baseline 
drift  by  dividing  the  baseline  drift  by  the 
chart  width  representing  full-scale  deflection 
and  multiply  the  result  by  100. 

10.2    Calibration  of  GC.  Bring  all  stock 
standards  and  calibration  standards  to  room 
temperature  while  establishing  the  GC  at  the 
determined  operating  conditions. 

10.2.1    Retention  Times  (RT's)  for 
Individual  Compounds. 

Note:  The  procedures  of  this  subsection  are 
required  only  for  the  initial  calibration. 
However,  it  is  good  laboratory  practice  to 
follow  these  procedures  for  some  or  all 
analytes  before  each  calibration.  The 
procedures  were  written  for  chromatograms 
output  to  a  strip  chart  recorder.  More  modem 
instruments  (e.g.,  integrators  and  electronic 
data  stations)  determine  and  print  out  or 
display  retention  times  automatically. 

The  RT  for  each  analyte  should  be 
determined  before  calibration.  This  provides 
a  positive  identification  for  each  peak 
observed  from  the  calibration  standards. 
Inject  an  appropriate  volume  (see  Note  in 
Section  11.5.2)  of  one  of  the  stock  reference 
standards  into  the  gas  chromatograph  and 
record  on  the  chart  the  pen  position  at  the 
time  of  the  injection  (see  Section  7.6.1). 


Dilute  an  aliquot  of  the  stock  reference 
standard  as  required  in  dimethylformamide 
to  achieve  a  concentration  that  will  result  in 
an  on-scale  response.  Operate  the  gas 
chromatograph  according  to  the  determined 
'procedures.  Select  the  peak(s)  that 
correspond  to  the  analyte(s)  (and  internal 
standard,  if  used)  and  measure  the  retention 
time(s).  If  a  chart  recorder  is  used,  measure 
the  distance(s)  on  the  chart  from  the  injection 
point  to  the  peak  maxima.  These  distances, 
divided  by  the  chart  speed,  are  defined  as  the 
RT's  of  the  analytes  in  question.  Repeat  this 
process  for  each  of  the  stock  reference 
standard  solutions. 

Note:  If  gas  chromatography  with  mass 
spectrometer  detection  (GC-MS)  is  used,  a 
stock  reference  standard  may  contain  a  group 
of  analytes,  provided  all  analytes  are 
adequately  separated  during  the  analysis. 
Mass  spectral  library  matching  can  be  used 
to  identify  the  analyte  associated  with  each 
peak  in  the  gas  chromatogram.  The  retention 
time  for  the  analyte  then  becomes  the 
retention  time  of  its  peak  in  the 
chromatogram. 

10.2.2    Calibration.  The  GC  must  be 
calibrated  using  a  minimum  of  three 
concentration  levels  of  each  potential 
analyte.  (See  Section  7.7  for  instructions  on 
preparation  of  the  calibration  standards.) 
Beginning  with  the  lowest  concentration 
level  calibration  standard,  carry  out  the 
analysis  procedure  as  described  beginning  in 
Section  11.7.  Repeat  the  procedure  for  each 
progressively  higher  concentration  level  until 
all  calibration  standards  have  been  analyzed. 

10.2.2.1    Calculate  the  RT's  for  the 
internal  standard  and  for  each  analyte  in  the 
calibration  standards  at  each  concentration 
level  as  described  in  Section  10.2.1.  The  RT's 
for  the  internal  standard  must  not  vary  by 
more  than  0.10  minutes.  Identify  each 
analyte  by  comparison  of  the  RTs  for  peak 
>0  maxima  to  the  RT's  determined  in  Section 


10.2.1. 

10.2.2.2  Compare  the  retention  times 
(RT's)  for  each  potential  analyte  in  the 
calibration  standards  for  each  concentration 
level  to  the  retention  times  determined  in 
Section  10.2.1.  The  calibration  is  not  valid 
unless  all  RT's  for  all  analytes  meet  the 
criteria  given  in  Section  9.3.2. 

10.2.2.3  Tabulate  the  area  responses  and 
the  concentrations  for  the  internal  standard 
and  each  analyte  in  the  calibration  standards. 
Calculate  the  response  factor  for  the  internal 
standard  (RF,J  and  the  response  factor  for 
each  compound  relative  to  th^  internal 
standard  (RRF)  for  each  concentration  level 
using  Equations  5  and  6,  Section  12. 

10.2.2.4  Using  the  RRF's  from  the 
calibration,  calculate  the  percent  relative 
standard  deviation  (percent  RSD)  for  each 
analyte  in  the  calibration  standard  using 
Equation  7.  Section  12.  The  percent  RSD  for 
each  individual  calibration  analyte  must  be 
less  than  15  percent.  This  criterion  must  be 
met  in  order  for  the  calibration  to  be  valid. 
If  the  criterion  is  met,  the  mean  RRF's 
determined  above  are  to  be  used  until  the 
next  calibration. 

10.3    Daily  Calibration  Checks.  The 
calibration  curve  (Section  10.2.2)  must  be 
checked  and  verified  at  least  once  each  day 
that  samples  are  analyzed.  This  is 
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acomipUslMd  by  analvsiiig  a  calibntkm 
stmdanl  dut  is  tta  cfncentradon  nev  the 
midpoint  of  die  workkig  nogB  and 
perfcnniiw  tba  chackl  in  Sectiooa  103.1, 
10.3.2.  anc[  10.3.3. 

las.l    For  each  analyte  in  the  calibratimi 
standvd,  calcukte  th»  percent  difinenoe  in 
the  RRF  from  the  last  calibration  using 
BquatioD  8.  Section  ll  If  the  peraent 
dmeraioe  lor  each  calibration  analyte  is  less 
than  10  percent,  the  UtH  califaiation  curve  is 
assumealo  be  valid.  If  the  percent  difisrence 
{or  any  analyte  is  greater  than  5  percent,  the 
analyst  diould  consijar  this  a  warning  limit 
If  the  percent  diffBreQce  for  any  one 
calibration  analyte  exceeds  10  percent, 
corrective  action  mudt  be  taken.  If  no  source 
of  the  problem  can  be  determined  titer 

Q  taken,  a  new  three- 

_. , , , don  must  be 

gBoerated.  This  oitexltn  must  be  met  before 
quantitative  analysis  begins. 

10.3.2    If  dwRFi.iin' the  internal  standard 
chanaas  by  mora  tha4  ±20  percent  from  the 
last  daily  calUntionJcbeck.  the  system  must 
be  inspected  for  mal^inctions  and 
ootrecticms  nttde  as  appropriate. 

ia3.3    The  retention  times  fiir  the  internal 
slandnd  and  all  nlilration  check  analytes 
must  be  evaluated.  Uthe  retration  time  for 
the  internal  standard  or  for  any  calibration 
check  analyte  changes  by  more  than  0.10  min 
from  the  last  cahbratton,  the  system  must  be 
inspected  fat  malfunlctions  and  corrections 
mads  as  required.    1 

11.  AroGedujv 

11.1  All  samples'and  standards  must  be 
allowed  to  vrarm  to  room  temperature  before 
analysis.  Observe  the  given  onier  of 
ingredient  addition  to  minimize  loss  of 
voatiles. 

11.2  Bring  the  GC  system  to  the 
determined  operating  conditions  and 
condition  the  column  as  described  in  Section 
10.1. 

Note:  The  temper«ture  of  the  injection  pwt 
may  be  an  especially  critical  parameter. 
Information  about  the  proper  temperature 
may  be  found  on  the  CPDS. 


11.3  Perfbcm  the  daily  calibration  chedcs 
as  described  in  Sectkm  10.3.  Samples  are  not 
to  be  analyzed  until  the  criteria  in  Section 
10.3  are  met 

11.4  Place  the  as-received  coating  sample 
on  a  paint  shaker,  or  similar  device,  and 
shake  the  sample  for  a  minimum  of  5 
minutes  to  achieve  homogenization. 

11.5  Note:  The  steps  in  this  section  must 

be  performed  rapidly  and  without     

interruption  to  avcrid  loss  of  volatile  organics. 
These  steps  must  be  performed  in  a 
laboratary  hood  free  from  solvent  vapors.  All 
weights  must  be  recorded  to  the  nearest  0.1 
mg. 

11.5.1  AddlOgofdimethylibrmamideto 
each  of  two  tared  vials  (A  and  B)  capaUe  of 
being  septum  sealed. 

11.5.2  To  each  vial  add  a  weight  of 
ooeting  that  will  result  in  the  response  for  the 
major  constituent  being  in  the  upper  half  of 
the  linear  range  of  the  calibratiob  curve. 

Note:  The  magnitude  of  the  response 
obviously  depends  on  the  amount  of  sample 
injected  into  the  GC  as  specified  in  Section 
11.8.  This  volume  must  be  the  same  as  used 
for  preparation  of  the  calibration  curve, 
otherwise  shifts  in  compound  retention  times 
may  occur.  If  a  sample' is  prepared  that 
results  in  a  response  outside  the  limits  of  the 
calibration  curve,  new  samples  must  be 
prepared;  changing  the  volume  injected  to 
bring  the  response  within  the  calibration 
curve  limits  is  not  permitted. 

11.5.3  Add  a  weight  of  internal  standard 
to  each  vial  (A  and  B)  that  will  result  in  the 
response  for  the  intenial  standard  being 
between  25  percent  and  75  percent  of  the 
linear  range  of  the  calibration  curve. 

11.5.4  Seal  the  vials  with  crimp-on  or 
Mininert*  septum  seals. 

11.6    Shake  the  vials  containing  the 
prepared  coating  samples  for  60  seconds. 
Allow  the  vials  to  stand  undisturbed  for  ten 
minutes.  If  solids  have  not  settled  out  on  the 
bottom  after  10  minutes,  then  centrifuge  at 
1,000  rpm  for  5  minutes.  The  analyst  dso  has 
the  option  of  injecting  the  sample  without 
allowing  the  solids  to  settle. 


11.7  Analyses  should  be  cmducted  in  the 
following  order  daily  calibration  check 
sample,  method  blank,  up  to  10  injections 
frran  sample  vials  (j.e.,  one  injection  each 
from  up  to  five  pairs  of  vials,  which 
corresponds  to  analysis  of  5  coating  samples). 

11.8  Inject  the  prescribed  volume  of 
supernatant  from  the  calibration  check 
sample,  the  method  blank,  and  the  sample 
vials  onto  the  duomatographic  column  and 
record  the  chromatograms  while  operating 
the  system  under  the  specified  opoating 
conditions. 

Note:  The  analyst  has  the««ption  of 
injecting  the  unseparated  smiple. 

12.  Data  Analytis  and  Calculations 

12.1  Qualitative  Analysis.  An  analyte  (e.g., 
those  dted  in  Section  1.1)  is  considoed 
tentatively  identified  if  two  criteria  are 
satisfied:  (1)  elution  of  the  sample  analyte 
within  ±0.05  min  of  the  average  GC  retention 
time  of  the  same  analyte  in  the  calibration 
standmtl;  and  (2)  either  (a)  confirmation  of 
the  identity  of  the  compound  by  spectral 
matching  on  a  gas  chromatograph  equipped 
with  a  mass  selective  detector  or  (b)  elution 
of  the  sample  analyte  within  ±0.05  min  of  the 
average  GC  retention  time  of  the  same  analyte 
in  the  calibration  standard  analyzed  on  a 
dissimilar  GC  column. 

12.1.1  The  RT  of  the  sample  analyte  must 
meet  tlw  criteria  specified  in  Section  9.3.3. 

12.1.2  When  doubt  exists  as  to  the 
identification  of  a  peak  or  the  resolution  of 
two  or  more  components  possibly  comprising 
one  peak,  additional  con&natory  techniques 
(listed  in  Section  12.1)  must  be  used. 

12.2  Quantitative  Analysis.  When  an 
analyte  has  been  identified,  the 
quantification  of  that  compound  will  be 
based  cm  the  internal  standard  tedmique. 

12.2.1  A  single  analysis  ccmsists  of  oiw 
injection  from  each  of  two  sample  vials  (A 
and  B)  prepared  using  the  same  coating. 
Calculate  the  concentration  of  each  identified 
analyte  in  the  sample  as  follows: 


HAP^»  =  100x 


fiAiere: 


(A,XW,) 
(Ai.)(RRF:XwJ 


Eq.  (1) 


HAP^,  =  weight  percent  of  the  analyte  in  coating. 
A,  =  Area  response  of  the  analyte  in  the  sample. 
W,,  =  Wei^t  of  internal  standard  added  to  sample,  g. 
Aj,  =  Area  response  of  the  internal  standard  in  the  sample. 
RRF,  =  Mean  relative  response  factor  for  the  analyte  in  the  calibrati<m  standards. 
w[  =  Weight  of  coating  added  to  the  sample  solution,  g. 


12.2.2  Report  res  dts  (at  duplicate  analysis 
(sample  vials  A  an4  B)  without  anrection. 

12.3  Precision  Dtta.  Calculate  the  percent 
difiorence  betwreen  the  measured 
concentrations  of  ekch  analyte  in  vials  A  and 
B  as  follows. 


12.3.1  Calculate  the  weight  percent  of  the 
analyte  in  each  of  the  two  sample  vials  as 
described  in  Section  12.2.1. 

12.3.2  Calculate  the  percent  diSnence  for 
each  analyte  as: 


%Difi=IOOx 


2 


Eq.  (2) 


where  Ai  and  Bi  are  the  measured 
concentrations  of  the  analyte  in  vials  A  and 


^ 
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12.4  Calculate  the  percent  accuracy  for 
analytes  in  the  QOCS  (See  Section  9.4)  as 
follows: 


where  X,  is  the  mean  measured  value  and  T.      calibration  standards  (See  Section  10.2.2.2) 
is  the  known  true  value  of  the  analyte  in  the       as  follows: 
QOCS. 
_  12.5  Obtain  retention  times  [KTs]  from 

%  Accuracy    =100x^         Ea   (3)       <*»*«  station  or  integrator  or,  for 

"»  Accuracy,  - 1 w  x  cq.  (j)       chromatograms  from  a  chart  recorder, 

X  calculate  the  RT's  for  analytes  in  the 


RT  = 


12.6  Calculate  the  response  factor  for  the 
internal  standard  (See  Section  10.2.2.3)  as 
follows: 


Distance  ^m  injection  to  peak  maximum 
Recorder  chart  speed 


Eq.(4) 


RFj.=^        Eq.(5) 


C, 


where: 

Ah  3  Area  response  of  the  internal 
standard. 

Ci>  =  Weight  percent  of  the  internal 
standard. 

12.7  Calculate  the  relative  response  fectors 
for  analytes  in  the  calibration  standards  (See 
Section  10.2.2.3)  as  follows: 


where: 


RRF,= 


RF     C 


Eq.  (6) 


RRFx  =  Relative  response  factor  for  an 
individual  analyte. 


A,  =  Area  response  of  the  analyte  being 
measured. 

C  =  Weight  percent  of  the  analyte  being 
measured. 

12.8  Calculate  the  percent  relative  standard 
deviation  of  the  relative  response  fectors  for 
analytes  in  the  calibration  standards  (See 
Section  10.2.2.4)  as  follows: 


%RSD  =  100x 
where: 


|X(RRF,-RRF,f 

i=l 

n-1 


RRF. 


Eq.  (7) 


n  -  Number  of  calibration  concentration  levels  used  for  an  analyte. 
RRF,  =  Individual  RRF  for  an  analyte. 

RRF-  =  Mean  of  all  RRF's  for  an  analyte. 


12.9  Calculate  the  percent  difference  in  the     calibration  curve  and  the  daily  calibration 
relative  response  Actors  between  the  checks  (See  Section  10.3)  as  follows: 


%  Difference  = 
where: 


RRF, -RRF,  j 

rrfT 


xlOO        Eq.  (8) 


RRF  =  mean  relative  response  factor  fix)m  last  calibration. 
RRF  =  relative  response  factor  from  calibration  check  standard. 


13.  Measurement  ofBeaction  Byproducts 
That  are  HAP.  [Reserved] 

14.  Method  Performance.  (Reserved) 

15.  Pollution  Piwention.  [Reserved] 

16.  Waste  Management 


16.1  The  coating  samples  and  laboratory 
standards  and  reagents  may  contain 
compounds  which  require  management  as 
hazardous  waste.  It  is  the  laboratory's 
responsibility  to  ensure  all  wastes  are 


managed  in  accordance  with  all  applicable 
laws  and  regulations. 

16.2  To  avoid  excessive  laboratorj'  waste, 
obtain  only  enough  sample  for  laboratory 
analysis. 
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1C3  It  is  racomnMndtod  that  discwded 
waat«  coatiiig  sobds,  u^ed  ngs,  used  paper 
towds,  tnd  otbar  nonglass  or  nonsharp  waste 
materials  ba  plaoed  in  i  plastic  bag  before 
dispoaaL  A  separate  coptainer,  designated 
"Far  Sharp  Objects  OnK,"  is  recommended 
far  collection  of  discanfed  glassware  and 
other  sharp-edge  items  used  in  the 
laboratory.  It  is  r8cc»ni«ended  that  unused  or 
excess  samples  and  roa^nts  be  placed  in  a 
solvent-resistant  plastic  or  metal  container 
widi  a  lid  K  cover  designed  for  flammable 
liquids.  This  container  should  not  be  stored 
in  the  area  where  analytical  work  is 
performed.  It  is  recommended  that  a  record 
be  kept  of  all  compounds  placed  in  the 
container  for  identification  of  the  contents 
upon  disposal  | 

17.  Refenxmt 

1.  Qaan  Air  Act  Amandments,  Public  Law 
101-549,  Titles  I-XI,  November,  1990. 

2.  Standard  Test  Method  for  Water  Content 
of  Water-Reducible  Paints  by  Direct  Injection 


into  a  Gas  Chromatograph.  ASTM 
DasJ^oation  D3792-79. 

3.  Standard  Practice  for  Sampling  Liquid 
Paints  and  Related  Pigment  Coatings.  ASTM 
Designation  D3925-81. 

4.  Standard  Test  Method  for  Determination 
of  Didiloromethane  and  1,1,1- 
THdiloroethane  in  Paints  and  Coatings  by 
Doect  Injection  into  a  Gas  CSiromatograph. 
ASTM  Designation  D44S7-8S. 

5.  Standara  Test  Method  for  Determining 
the  Unreacted  Monomer  Content  of  Latexes 
Using  Capillary  Column  Gas 
Chromatography.  ASTM  Designation  D4827- 
93. 

6.  Standard  Test  Method  for  Determining 
Unreacted  Monomer  Content  of  Latexes 
Using  Gas-Liquid  Chrmnatography.  ASTM 
Designation  D  4747-87. 

7.  Method  301— "Field  Validation  el 
Pollutant  Measurement  Methods  from 
Various  Waste  Media,"  40  GFR  63,  Appendix 

8.  "Reagent  Chemicals,  American  Chemical 
Society  Specifications,"  American  Chemical 


Society,  Washington,  DC  For  suggestions  on 
the  testing  of  reagents  not  listed  by  the 
American  Chemical  Society,  see  "Reagent 
Chemicals  and  Standards"  by  Joseph  Rosin, 
D.  Van  Nostrand  Co.,  Inc.,  New  York,  NY  and 
the  "United  States  Pharmacopeia." 

18.  Tables,  Diagmms.  Flowcharts,  and 
Validation  Data 

Agency: 

Inspector. 

Date/Time:    

Sample  ID#: 

Source  ID:     

Coating  Name/Type:  

Plant  Witness: 


Type  Analysis  Required: 
Special  Handling:  

Sample  Container  Label 

Coating  Data 

Date:  


Stock  ref- 
erence stand- 
ard ID  No. 

Amount  of  slock  reference  standard  added  (by  volume  or  by 
weight) 

Cakxilitod 

weight  anatyte 

added,  g 

Weight  per- 
cent analyte  in 
calibration 
standard" 

Analytename* 

Vokime 
added,  rm 

Amount  in 
standard,  g/mi 

Weight  added, 

g 

standard,  g/g 
sohi 

••■•••••••••••■••••■•••a 

•■••••>•>•■•>••••••••■*■ 

.•*......~ 

:         :    : 

j         j    i 

:         :    :    : 
:         :    : 
:         :    :    c 



....... .^.......H...... 

..■•■•.....•...•.•. *••.. 

"• 

' 

...................... 

— "• 

' 

*  Include  internal  standard(s). 

"Weight  percent  -  weight  analyte  added  +  total  weight  of  reagents. 


Source: 


Coattng: 

Name  and  Color  0^  Coaling  _ 

Type  of  Coaling  (pfimer,  deaicoat  etc.) . 

ManmfcaBon  HutrU/u  for  Coating 

Coaling  Density  (tas/gai)  

Total  Volaliles  Coctent  (wt  percent) 

Water  Content  (wt  percent) 

Exempt  Solvents  Content  (wt  percent)  ... 

VOC  Content  (wt  percent) 

SoidB  Content  (vol  percent) 

Diluent  Properties: 
Nanrw.  _        _J 

Identification  Nunnper 

DIuen  Solvent  Density  (t»/gal)  

VOC  Content  (wt  percent)  ...„..._........«.. 

Water  Content  (wt  percent)  ..___„»...«._. 

Exempt  Solveni  Content  (wt  percent) 

Oluent/Sdvent  Ratto  (gal  diuent  sotvenl/gal  coating) 


— k> 


Sample  ID  No. 


Sample  ID  No. 


Quality  Control  Check  Standard 

Date  Prepared: 

Date  Expires:    

Prepared  By:    


Notebook/page: 

(^ality  Control  Check  Standard 
Identification  No.: 


Preparation  Information 

Final  Weight  Flask  Plus  .g 

Reagents. 

Weight  Empty  Flask ,g 

Total  Weight  Of  Reagents  .  ,g 


Stock  ref- 
erence stand- 
ard ID  No. 

-  Amount  of  stock  reference  standard  added  (by  vohjme  or  by 
weight) 

Cakxjiated 

weight  analyte 

added,  g 

Weight  per- 
cent analyte  in 
QCC  stand- 
ard" 

Analytename* 

Vokime 
added,  ml 

Amount  in 
standard,  g/ml 

g 

Amount  in 

standard,  (^g 

soln 

:    :    ;    ;    i    :    1    i 
:::::::; 

:    :    :    :    t    !    I    : 
:::::::: 

;::!::!: 

i  1  i  1  1  1  1  1 



......._....._» 

• 

— ™..~..~ — .. 



••■••■•••••■*•»•••••••• 



-■ 



. 

- - 



I'M 

i    :    !    : 
t    :    ;    1 

:    ;    :    :    i 



.«—«.......«« 



■«•••••■■••••■••■•••••« 

, 



........ ...... ..■■■«.... 

*lnckfdeintemalSlandard(s).  \ 

"Weight  peroent-weight  analyte  added  +  total  weight  of  reagents. 


UMI 


Stock  Reference  Standard 
Name  of  Refnence  Material: 
Supplier  Name:   . 

Lot  Number.     

Purity:    

Name  of 


llolvent 


Material: 


Dimethyifonnamide 

Supplier  Name:   

Lot  Number     

Purity:    


Date  Prepared: 

Prepared  By:    

Notebook/page  no.: 


Preparation  Information 

1 .  Weight  Empty  Flash ,g 

2.  Weight  Pke  DMF  .+ .g 


Preparation  Information— 
Continued 


3.  WeigM  Phjs  Reference 
MBtorial. 

4.  WeigM  After  Made  to 
Volume. 

5.  Weight  DMF  (lines  2- 
1+3-4). 

6.  Weight  Ref.  Material 
(lines  3-2). 

7.  Connected  Weight  of  Ref- 
erence Material  (line  6 
times  purity). 

8.  Fractk>n  Reference  Ma- 
terial in  Standard  (Line  7 
+  Line  5)  sdn. 

9.  Total  Volume  of  Stand- 
ard SohJtion. 

10.  Weight  Reference  Ma- 
terial per  ml  of  SokJtnn 
(Line  7  +  Line  9). 


^ 


--g/g 


,  ml 


^Qfni 


Preparation  lNFORMATiof4— 
Continued 

LatX)ratory  ID  No.  for  this       

Standard. 
Expiratnn  Date  for  this  

Standard. 

CALIBRATION  STANDARD 

Date  Prepared: 

Date  Expires:    

Prepared  By:    


Quality  Control  Check  Standard  Analysis 

Date  OCCS  Analyzed:    

OOCS  Identification  No.   


Analyst:     

QCC  Expiration  Date: 


Notebook/page:   ' 

Calibration  Standard  Identification  No.: 


Final  Weight  Flask  Plus 
Reagents. 

Weight  Empty  Flask 

Total  Weight  Of  Reagents 


-.g 
-g 


Analysis  Results 

Analyte 

Weight  percent  detemiined 

MeanWt 
percent 

Percent 
accuracx 

Percent 
RSD 

Meets  criteria  in  Sectxxi 
9.4.6 

Runi 

Run  2 

Run  3 

Percent 
accuracy 

Percent 
RSD 

i     MM 
i     i  M  1 

I    t    :    :    :    i 
:•:::: 

j       i   i   i   1' 

....•M*  •«••••■•■■•• 

.»....M..«.«M.... 





- — 



— 

•■•••••••••••••••••a 

•  ••..M..«**.M...M 



Mi! 

MM 





..; 

•  ••••••«••«••• 



UMI 
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CaUfantion  of  Gas  Chiomatognph 
Califantion  Date:        ^ 


Calibrated  By: 


Part  1.— Retentkdn  Times  for  Individual  Analytes 

• 

SlMkslMid- 
vcLIDNo. 

Reoofder  chart  speed 

Distance  Irom  injection  poM  to 
peal(  maximum 

Retention 
time,  minutes* 

AnH) 

Inches/mln. 

cm^nrin. 

inches 

Centimeters 



Ill; 

1  1  I  1 

1  1  1  1 

illi 
liii 

== 

• •• ^••••••••••••••••■•a* 







■ 

•••••••••••••••••••••••• 



•"**•••""••••**•*"••"■"■•■"■***"*"■ 

•Ralsniion  Hme-dtetwco  to  peak  maxinifrfchaft  speed 

lAsi 


CALIBRATION  OF  GASCHROMATOGRAPH    Calibrated  By: 
Calibration  Date: 


Part  2.— Analysis  of  Caubration  Standards 


Analyte 


Cone  inSTD  „ 
AraaReaponse 

RT 

le: 

OencinSTD  .. 
Aiaa  Raaponse 
RT 

IK 

OoncinSTO  _ 
Aiaa  Reaponae 
RT 

OoncinSTD  .. 

AiVB  rlMpOflSv 

RT 

m 
GoncinSTD  .. 

RT 

Cone  in  STD  ... 

RT 


Cone  in  STD 

Am 

RT 


Cone,  in  STD  .„.]_ 
Ana  rioiponaa 
RT 


Cone,  in  STD  ...4. 

An 

RT 


Calto-STDID 
No. 


Call).  STD  ID 
No. 


Caib.  STD  ID 
No. 


Calibcation  of  Gas  Chrnnatopaph 
CalifacatioD  Date:  _ 


Calibrated  By: 
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Part  3.— Data  Analysis  for  Calibration  Standards 

Analyte 

Catt).  STD  ID 

Calib.STDID 

Calib.  STD  ID 

Mean 

percent  RSD 
ofRF 

Is  RT  within 

±0.05minof 

RTforstodc? 

(Y/N) 

Is  percent 

RSD  <30%  (Y/ 

N) 

Name: 
RT 

••••"•• 

" 

RF           .      .  _.... 

' •«..«•••.. 

Name: 
RT 

RF 

" 

1       1    1       1 
Illi 

i     M     i 

:         :    :         : 
■    :         !    :         : 
:         !    :         : 
;         :    :         : 
:         :    :         : 

Name: 
RT 



RF 

*•" •«•••••••••••••• 



Name: 

RT                  

RF 

" 

Name: 

RT  

— 

RF 

Name: 
RT 

RF 





Name: 
RT 

RF 

4         ""^  •  •• 

Daily  Calibration  Check 


Analyst 


Date: 

CaUbn 

ition 

Check  Standard 

ID  No.: 

Expiration  Date: 

Analyte 

Retention  Time  (RT) 

Response  Factor  (RF) 

# 

Last 

This 

Difiefence* 

Last 

This 

Difference  *> 

.... . — ....... 

- •• 

" 

... 





•• — 



••••••••■■•■•■••I 

:    :    :         : 
;    :    :         : 

III         I 

.MM 

1  1  1  1    1 

i  1  1  1  1    1 

:    :    :    :        : 

. 



••••■•••>*■>••••■ 

~ 

••••• 

— • — - 



■  »•■•••••••«■•■ 



— 

•••■•■•••••■•••■■••••»• 

- 



■  Retention  time  (RT)  change  (difference)  must  t>e  less  than  ±0.10  minutes. 

«>  Response  factor  (RF)  choige  (difference)  must  be  less  than  20  percent  for  each  analyte  and  for  the  internal  standard. 


Sample  Analysis 
Vial  A  ID  No.:  _ 
Vial  BID  No.:  _ 


Analyzed  By: 
Date:  


Sample  preparation  information 


Measured: 

wt  empty  vial ..... 

wtplusDMF  

wt  plus  sample 

wt  plus  internal  

standard » 

Cafculated: 

wt  DMF  - 

wt  sample  

wt  internal  standard 


X" 


Vial  A  (g) 


Vial  B  (g) 
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Analysis  Results:  Dupucate  Samples 


Analy^ 


Internal  Standard 


(FR  Doc.  95-29358  Fil^d  12-6-95;  8:45  am] 
MUJNQ  COM  ( 


1995 


UMI 


Area  response 


Vial  A 


VialB 


RF 


Wtpercent  in  sample 


Vial  A 


VialB 
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DePARTMEWr  OF  UBOR 
OflloeofI 


29CFRPwt215 
nNl2M-AA14 

QuMeMnee,  Section  5B33<b).  Federal 
TramttLow  | 

AQBICY:  Office  of  Laber-Management 
Programs,  Office  of  th^  American 
Workplaoe,  Labor. 
ACnON:  Final  guidelines. 

SUMMARY:  The  Federal  Transit  law.  Title 
49  U.S.C.,  Chapter  53.  provides,  in 
general,  at  Section  5333(b)  (commonly 
refBrred  to  as  "Section)  13(c)",  that,  as  a 
condition  of  certain  Federal  financial 
assistance  by  the  Department  of 
Transportation's  Fedetal  Transit 
Administration  (FTA);in  financing  mass 
transportation  system^,  fair  and 
equitable  airangemenUB  must  be  made, 
as  determined  ^  the  Department  of 
Labor  (the  Department,  to  protect  the 
interests  of  employee^  affected  by  such 
assistance.  In  conjunction  with  the 
Department's  role  in  itaking  such 
determinations,  the  Department  is 
providing  information  concerning  its 
procedures  for  processing  applications 
for  assistance  under  the  Federal  Transit 
Law,  and  certificationiby  the 
Department  of  acceptable  protective 
arrangements.  I 

DATES:  These  Guidelines  becc»ne 
effsctive  January  8, 1906. 

FOR  FURTHER  MFORMA'^ON  CONTACT: 
Kelley  Andrews,  Director,  Statutory 
Programs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room 
N-5411,  Washington.  pC  20210.  (202) 
219-4473.  ! 

SUPPt.EMENTARY  MF0RMATK3N: 

LBeckgnmnd  J 

Section  5333(b)  of  t|e  Federal  Transit 
law  requires  that  arrangements  be  made 
to  protect  certain  rights  of  mass  transit 
employees  affected  by  grants  of  Federal 
funds  for  the  acquisition,  improvement, 
or  operation  of  a  transit  system.  These 
rights  include  the  preservation  of  rights, 
privileges,  and  benefits  under  existing 
collective  bargaining  tgreements,  the 
continuation  of  collective  bargaining 
rights,  the  protection  of  individual 
employees  against  a  worsening  of  their 
positions  related  to  employment, 
assurances  of  employment  to  employees 
of  acquired  mass  transportation  systems, 
priority  of  reemployment,  and  paid 
training  or  retraining.  In  administering 
this  program,  the  Department  notifies 
relevant  unions,  if  an3f ,  in  the  area  of  the 
proposed  project  and  provides  the  grant 


applicant  and  the  affected  union(8)  an 
opportunity  to  develop  the  terms  and 
conditi(m8  of  the  protections.  The 
Department  provides  technical  and 
mediation  assistance  to  the  parties 
during  the  negotiations.  These  new 
guidelines  replace  guidelines  which 
have  been  in  effect  since  May  1, 1978. 

The  Department's  Office  of  Labor- 
Management  Programs'  Notice  of 
Propcwed  Rulemaking  (NPRM),  issued 
June  29. 1995  (FR  Vol.  60.  Na  125,  pg. 
34072),  proposed  to  change  the 
procedures  for  certifying  employee 
protective  arrangements  which  are 
required  as  a  condition  of  assistance 
imder  the  Federal  Transit  law.  in  oidu 
to  expedite  the  process  and  make  it 
more  predictable  to  the  parties. 

Approximately  85%  of  the 
Department's  certifications  in  the  past 
five  years  have  been  issued  within  90 
days  of  the  date  they  were  received  from 
FTA.  The  processing  time  for  the 
remaining  15%.  however,  has  been  less 
predictable.  The  Department's  objective 
in  revising  its  procedures  is  to  enhance 
the  efficiency  and  predictability  of^the 
certification  process  for  all  transit  grant 
applications  while  assuring  that  the 
required  employee  protections  are  in 
pl^.  Where  comments  were  submitted 
which  supported  this  objective,  the 
guidelines  have  been  revised,  as 
appropriate,  to  reflect  the  comments, 
and  are  discussed  imder  Section  n. 
Summary  and  Discussion  of  Comments. 

Numerous  comments  were  submitted 
which  relate  in  a  general  way  to  the 
Itepartment's  admuiistration  of  this 
employee  protection  program.  The 
guidelines  were  said  to  contain 
loopholes  which  would  undermine  the 
effort  to  establish  and  meet  deadlines 
for  certffication,  create  new  legal 
standards  resulting  in  a  more  arbitrary 
and  time-consuming  process,  and 
establish  protections  and  confer 
authority  on  the  Department  which 
exceed  the  statute. 

The  Department  has  carefully 
reviewed  the  new  guidelines  mth  these 
comments  very  much  in  mind  to  assure 
that  its  appropriate  statutory  mandate 
will  be  fulfilled,  without  creating 
unnecessary  "loopholes"  or  legal 
standards  which  would  result  in  a  more 
arbitrary  or  time  consuming  process. 
Because  the  statute  itself  requires  the 
Department  to  exercise  discretion  and 
flexibility  in  determining  what  is  fair 
and  equitable,  the  guidelines  must  also 
provide  an  appropriate  level  of 
flexibility.  Where  appropriate,  the 
guidelines  have  been  changed  to  reflect 
these  concerns  and  in  other  instances, 
where  no  change  was  deemed 
necessary,  the  specific  points  raised  are 


also  discussed  in  Section  n.  Sunmiary 
and  Discussion  of  Comments. 

The  Departmrat  has  also  made  a 
minor  adjustment  of  a  technical  nature 
to  §  215.2.  This  section,  which 
addresses  the  required  documentation 
to  be  included  in  the  grant  application, 
has  been  modified  to  reflect  that  the 
content  of  the  grant  application  is  as 
determined  by  the  FTA.  The 
Department  is  not  requesting  any 
information  for  processing  of  the  graAt 
that  is  not  reqiiired  by  the  FTA. 

The  new  guidelines  differ  from  the 
previous  guidelines  and  the 
Department's  practice  by  establishing 
strict  time  frames  for  the  certification  of 
protections  in  a  more  expeditious  and 
predictable  manner.  The  procedures 
established  by  these  guidelines  will 
assure  that  the  required  protections  can 
be  certified,  within  sixty  days  after  the 
initiation  of  processing  by  the 
Department,  permitting  the  release  of 
the  Federal  transit  grant  funds. 

The  new  guidelines  continue  to 
encourage  local  negotiations  or 
discussions  for  the  development  of 
employee  protection  terms.  The 
guidelines,  in  recognition  of  the  fact  that 
there  are  some  states  where  bargaining 
is  prohibited  far  public  employees, 
allow  for  "discussion"  where  necessary 
to  satisfy  the  Federal  Transit  law  in  a 
manner  that  does  not  violate  state  or 
local  law. 

The  guidelines  also  eliminate  referral 
of  appUcations  when  the  grant  is  for 
routine  replacement  of  equipment  and/ 
or  facilities  of  like  kind  and  character. 
In  cases  where  referral  to  the  tmions  is 
appropriate,  the  referral  will  include  the 
intended  terms  of  certification.  The 
parties  will  be  given  15  days  from  the 
date  of  the  referral  to  submit  objections, 
if  any.  to  the  referral  terms.  The 
Department  will  Determine  within  10 
days  thereafter  whether  objections  are 
sufficient.  Should  the  Department  find 
that  the  objections  are  not  sufficient,  the 
Department  will  issue  its  certification 
on  the  terms  specified  in  the  referral. 
When  objections  are  found  to  be 
sufficient,  negotiations  may  proceed  and 
the  Department  may  provide  technical 
and  mediatory  assistance  where 
appropriate.  In  the  event  the  protections 
cannot  be  agreed  to  within  60  days  from 
the  ori^nal  referral  date,  the 
Department  will  issue  an  interim 
certification,  permitting  the  release  of 
Federal  transit  grant  funds.  In  the  event 
that  the  parties  are  still  not  able  to 
resolve  their  differences  within  60  days 
after  the  Department  has  issued  the 
interim  certification,  the  Department 
will  set  forth  the  protective  terms  in  a 
final  certification. 
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Finally,  it  seems  clear  from  the 
comments  received  that  several  parties 
are  concerned  about  and  wish  to  discuss 
and  resolve  a  number  of  substantive 
issues  relating  to  this  program.  While 
this  is  an  important  matter,  these  are 
procedural  guidelines  and  thus  not  the 
appropriate  forum  for  the  resolution  of 
such  substantive  rather  than  procedural 
issues.  The  Department's  policies  on 
substantive  issues  are  generally 
addressed  through  certifications  and  are 
discussed  in  the  Department's 
determination  letters. 

n.  Summary  and  Discussion  of  the 
Comments 

Twenty  comments  were  submitted 
and  considered,  including  one  from  a 
private  individual. 

Two  comments  were  received  from 
the  following  public  transit  authorities 
and  planning  organizations: 
— Northern  Illinois  Regional 

Transportation  Authority 
— ^Metropolitan  Transit  Commission. 

Oakland,  CA 

Twelve  comments  were  received  from 
the  following  public  transit  providers: 
— Central  Arkansas  Transit  Authority 
— New  York  Qty  Department  of 

Transportation 
— Metropolitan  Transit  Authority,  New 

York.  NY 
—Triangle  Transit  Authority.  Research 

Triangle  Park,  NC 
— Public  Works  Office/Transit,  Johnson 

County  KS 
— StarTran,  Lincoln,  NE 
—Washington  Metropolitan  Area 

Transit  Authority 
—Los  Angeles  County  Metropolitan 

Transit  Authority 
— Regional  Transportation  Conunission, 

Clark  County,  NV 
— New  Jersey  Transit  Corporation 
— ^orth  County  Transit  District, 

Oceanside,  CA 
r-^etropolitan  Atlanta  Rapid  Transit 

Authority 

One  comment  was  received  from  a 
state  department  of  transportation: 
—State  of  Michigan,  Department  of 

Transportation 

Three  labor  organizations  provided 
comments: 

— ^Amalgamated  Transit  Union 

— ^Transportation  Trades  Department, 

AFL-aO 
—Transport  Workers  Union  of  America 

Finally,  one  public  transit  association 
provided  comments: 
— ^American  Public  Transit  Association 

The  Department  has  carefully 
reviewed  and  considered  all  of  the 
comments  in  developing  these 
guidelines.  The  following  provides  a 


summary  of  the  com'  aents  and  the 
Department's  response. 

A.  Definition  of  "Irreparable  Harm" 

One  comment  indicated  that  the 
safeguard  against  irreparable  harm  to 
employees  in  §  215.3(d)(8)  pending 
completion  of  the  special  dispute 
resolution  process  is  an  essential 
protection  which  should  be  included  in 
the  guidelines.  Others,  however, 
suggested  that  the  language  concerning 
irreparable  harm  would  add  a  new 
sul^tantive  protection  imder  section 
5333(b),  which  they  view  as  providing 
a  "remedial  scheme  to  provide 
compensation"  when  employees  are 
affected  by  a  project 

Section  5333(b),  requires  more'  than 
providing  compensation  for  impacts 
upon  employees.  It  is  also  intended  to 
minimize  the  impact  of  Federal  projects 
on  employees.  The  restriction  against 
causing  "irreparable  harm"  in 
§  215.3(d)(8),  however,  is  limited  solely 
to  any  action  which  would  "result  in 
irreparable  harm  to  employees  if  such 
action  concerns  matters  subject  to  the 
steps  set  forth  in  paragraph  (e)  of  this 
section."  (Emphasis  added.)  In 
specifying  that  no  action  may  be  taken 
which  would  result  in  irreparable  harm, 
the  Department  intends  for  the  recipient 
of  fuads  to  be  able  to  take  any  necessary 
action  that  will  not  irreparably  harm 
employees  while  allowing  a  project  to 
move  forward.  The  minimal  restriction 
would  remain  in  effect  only  until  final 
terms  and  conditions  are  determined 
and  certified. 

B.  Definition  of  "Material  Effect" 

The  S  215.3(b)(1)  provision  with 
respect  to  "material  effect"  states  that 
the  procediual  requirements  of 
§  215.3(b)(2)  through  §  215.3(h)  will  not 
apply  "absent  a  potentially  material 
effect  on  employees."  One  comment 
indicated  that  the  phrase  "material 
effect  on  employees"  should  be  limited 
in  its  scope  to  material  adverse  effects 
on  employees  so  that  if  a  project  for 
routine  replacement  of  equipment  and/ 
or  facilities  of  like  kind  and  character 
has  a  positive  effect  on  employees,  no 
referral  would  be  required.  Impacts, 
however,  may  be,  viewed  by  some 
individuals  as  positive  while  others 
view  the  same  effect  as  contrary  to  their 
interests.  Therefore,  no  adjustment  need 
be  made  to  accommodate  this  concern. 

One  comment  noted  that  "[i]t  is  not 
clear  whether  the  substantive 
determination  of  materiaUty  (material 
effect  on  employees)  is  to  be  a  subjective 
judgment  of  the  Department  or  a  legal 
determination  based  on  specific 
standards  or  precedents."  The 
Department,  however,  will  consult  with 


FTA,  where  necessary,  and  will 
determine  which  projects  have  a 
"potentially  material  effect  on 
employees"  based  on  available 
applicable  precedent  and  poUcy. 

C.  Definition  of  the  Phrase  "Where 
Grcumstances  So  Warrant" 

Several  comments  were  made 
indicating  that  the  phrase  "where 
drcimistances  so  warrant"  in  §  215.3(h) 
enables  the  Department  to  retain  the 
right  to  withhold  certification  at  its 
discretion.  One  saw  this  as  an 
expansion  of  the  language  of  the  law 
which  would  give  the  Department  "veto 
authority  over  the  release  of  grant 
funds."  The  Department  intends  the 
phrase  "where  circumstances  so 
warrant"  to  mean  that  certification  will 
not  be  issued  where  circumstances 
inconsistent  with  the  statute  prevent  the 
Department  from  certifying.  For 
instance,  in  a  situation  involving  the 
Metropolitan  Atlanta  Rapid  Transit 
Authority  (MARTA)  in  Georgia,  the 
Department  was  unable  to  certify  grants 
for  a  short  time  because  state  law 
prohibited  MARTA  from  providing  the 
requisite  protections.  Accordingly, 
given  that  at  least  one  comment 
indicated  this  is  an  expansion  of  the 
current  law,  the  Department  will  clarify 
the  intent  of  this  language  by  amending 
§  215.3(h)  of  the  guidelines  to  read: 
"Notwithstanding  the  foregoing,  the 
Department  retains  the  right  to  withhold 
certification  where  circumstances 
inconsistent  with  the  statute  so  warrant 
until  such  circumstances  have  been 
resolved." 

D.  Definition  of  "Sufficient"  as  Applied 
to  Objections  to  Certification 

In  §  215.3(d)(2)(i).  the  guidelines 
provide  that  the  Department  will 
"determine  whether  the  objections 
raised  are  sufficient"  when  one  party 
objects  to  terms  and  conditions 
proposed  by  the  Department  as  the  basis 
for  certification  of  a  project.  In 
§  215.3(d)(3),  the  gudelines  set  forth  the 
criteria  which  the  Department  will 
consider  in  determining  whether  an 
objection  will  be  considered  suiTicient. 

Comments  indicated  concern  that  the 
transit  agencies  would  not  be  given  the 
same  opportunity  as  would  be  provided 
to  the  employees  to  object  to  the 
referred  terms  and  conditions,  citing  as 
an  example  where  it  believed  that 
existing  protections  include  provisions 
that  are  no  longer  legally  required  or 
that  are  burdensome.  Such  objections,  if 
raised  by  the  transit  agencies,  would 
require  the  Department  to  make  a 
determination  as  to  whether  they  are 
sufficient.  The  definition  does  not  fevor 
either  party  over  the  other. 


S2966    FedanI  ■  igitlnr  /  Vol.  60,  No.  235  /  Thursday,  December  7,  1995  /  Rules  and  R^ulations 


Federal  RegMter  /  Vol.  60.  No.  235  /  Thursday.  December  7,  1995  /  Rules  and  Regulations    62967 


Another  comment  i^diCBted  that,  in 
order  to  avoid  challei^es  as  to  \diether 
legal  or  Eactual  ciicumstanoes  have 
dianged,  the  Department  should  modify 
§  215.3(dM3)  so  that  i<  will  consider  an 
objection  to  be  suffidlmt  when:  (ii)  the 
objection  "concems  legal  or  Cactual 
issues  relating  to  the  terms  proposed  to 
be  certified  that  may  materially  affect 
the  rights  or  interests  of  employees." 
The  current  propose^  language  requires 
that  the  Department  Consider  an 
objectiim  to  be  suffic^Bnt  when:  (ii)  the 
objection  concems  changes  in  legal  or 
{actual  dicumstancee  that  materially 
affect  the  ri^ts  <»  intjarests  of 
employees. 

In  response  to  this  txmunent,  the 
Department  has  deteilnined  that  there  is 
a  need  to  clarify  §  219.3(d)(3)(u)  and 
accordingly  we  have  added  the  word 
"may"  before  "materially  affect." 

E.  Definition  of  the  T^nn  "Appropriate" 
in  §21S.3(bX3) 

One  comment  noted  that  this  section 
sets  forth  procediues'wfaere  there  is  a 
new  applicant  or  where  the  previous 
arrangements  are  "nojt  appropriate  to  the 
current  projects"  without  providing 
guidance  as  to  what  would  be 
considered  "appropriate."  This  section 
further  specifies  thatjthe  Department 
will  refer  such  panta  to  the  parties 
based  on  terms  and  conditions  similar 
to  eithn  the  Model  Agreement  for 
operating  projects  or  the  Special 
Warranty  for  capital  projects. 

There  are  several  situations  in  whidi 
it  would  not  be  appropriate  Jto  refisr  a 
project  on  the  basis  at  previously 
certified  arrangements.  It  is  not  possible 
to  anticipate  aQ  the  filctual 
drciunstances  where  the  cvurent  terms 
would  no  longer  be  appropriate. 
However,  refarral  on  the  basis  of 
existing  arrangements  is  not  appropriate 
in  a  situation  where  fhe  Department  Is 
aware  that  the  terms  tmd  conditions  of 
the  existing  arrangements  do  not  satisfy 
the  conditicms  of  thei  statute  in  the 
drcumstances  presented,  perhaps 
because  of  a  change  ^n  the  state  law  or 
a  change  in  the  manaer  in  which  the 
transit  system  is  operated  [e.g.,  the 
public  bixly  dedctes  ito  operate  services 
previously  provided  ithrough  a 
management  company  drawing  into 
question  how  speciOc  protections 
required  by  the  statilte  will  be 
provided).  Another  situation  might  be 
one  in  which  the  paities  have,  for 
instance,  negotiated  p  capital  agreement, 
but  have  not  developed  an  agreement 
for  appUcation  to  operating  assistance 
projects. 


F.  Standards  for  Operating  and  Capital 
Grants  Where  Protections  Do  Not 
Already  Exist 

One  comment  noted  that  the  "Model 
Agreement  was  developed  to  provide  a 
template  for  parties  who  wished  to  use 
it,  but  was  never  intended  to  be  a 
'standard'  or  'de&ult'  option."  It  was 
further  suggested  that  the  details  of  the 
protective  arrangements  should  be 
largely  left  to  the  parties.  Another 
comment  noted  that  the  proposed 
§  215.3(b)(3)(i)  references  "terms  and 
conditions  similar  to  those  of  the  Model 
Agreement,"  and  questioned  which 
"similar"  terms  and  conditions  would 
be  specified  by  the  Department  Other 
questions  included:  Will  the  parties  be 
given  the  opportunity  to  negotiate?  Will 
the  Department  abrogate  a  party's  right 
to  Mrithdraw  from  the  Model 
Agreement? 

'  Although  the  Model  Agreement  was 
not  originally  developed  for  application 
to  all  operating  assistance  grants,  the 
agreement  has  been  certified  as  meeting 
the  requirements  of  the  statute,  and  is 
applied  with  the  agreement  of  the 
parties  in  the  majority  of  operating 
assistance  projects.  Tbe  Department 
intends  to  expedite  the  certification 
process  by  basing  its  initial  referral  of 
operating  assistance  grants  on  tem^s  and 
conditions  gimilar  to  those  of  the  Model 
Agreement  when  no  other  existing 
arrangement  is  applicable.  As  with 
referrals  for  applicants  with  previously 
certified  arrangements,  the  parties  will 
have  15  days  from  the  date  of  the 
referral  and  notification  letters  to  submit 
objections  to  the  lefsned  terms.  The 
parties  will  be  afibrded  the  opportunity 
to  negotiate  alternative  terms  if  the 
Department  determines  an  objection  to 
be  sufficient  in  accordance  with 
§  215.3(d)(3). 

The  Department  will  not  "abrogate" 
the  right  of  any  party  to  withdraw  from 
the  Model  Agreement  in  a  timely 
manner.  However,  if  a  party  withdraws 
from  the  Model  Agreement,  referral  of 
the  next  operating  project  involving  that 
party,  in  accordance  with 
§  215.3(b)(3)(i),  will  be  based  on  terms 
and  conditions  "similar"  to  the  Model 
Agreement  because  there  will  be  no 
previously  certified  arrangements 
"appropriate  to  the  current  project." 
The  parties  will  then  need  to  negotiate 
terms  and  conditions,  under  the 
procedures  and  timeframes  outlined  in 
the  guidelines,  to  substitute  for  those 
which  they  object  to  from  the  Model 
Agreement. 

Another  comment  suggested  that,  in 
order  to  make  the  standards  for 
protections  reqiiired  under  capital 
grants  and  operatmg  grants  conform 


with  each  other.  §  215.3(b)(3)(i)  should 
be  redrafted  to  require  that  for  operating 
grants,  the  terms  and  conditions  will  be 
based  on  arrangements  no  less 
protective  than  those  of  the  Model 
Agreement.  The  Department  has 
concluded  that  such  consistency  could 
more  appropriately  be  obtained  by 
including  language  in  §  215.3(b)(3)(ii). 
which  indicates  diat  "for  capital  grants, 
the  terms  and  conditions  will  be  based 
on  arrangements  similar  to  those  of  the 
Special  Warranty  applied  piusuant  to 
section  5311."  Tiua  language  afi^ords  the 
Department  greater  latitude  in 
incorporating  the  language  of  prior 
Departmental  determinations  into 
referrals. 

One  comment  noted  that  "one  of  the 
paragraphs  ((b)(3)(ii))  cited  as  being 
applicable  to  (b)(1)  projects  specifically 
states  that  it  applies  to  grants  other  than 
those  referenced  in  (b)(1)."  We  have 
deleted  the  phrase  "tAhet  than  those  for 
replacement  equipment  or  facilities 
referenced  in  paragraph  (b)(1)  of  this 
section."  from  §  215.3(b)(3)(ii)  to  clarify 
that  the  Special  Warrant  will  be  used     - 
for  new  applicants  which  apply  for 
routine  replacement  of  equipment  and/ 
or  &cilities  of  like  kind  and  character. 

Comments  also  questioned  using  the 
Special  Warranty  as  the  basis  for 
certification  of  capital  grants.  As  with 
the  Model  Agreement,  the  Special 
Warranty  has  been  previously  certified 
by  the  Department  as  meeting  the 
requirements  of  the  statute  and  will 
serve  as  a  starting  point  for  the  parties 
to  develop  protections  should  sufficient 
objections  be  submitted  to  the  proposed 
terms.  This  will  expedite  the  processing 
of  section  5333(b)  certifications  while 
continxung  to  ensure  the  right  of  the 
parties  to  negotiate  appropriate 
protective  arrangements. 

G.  Interim  Certifications  Under 
§215.3(dH7) 

Several  comments  noted  that  the 
coiut  has  held  that  the  Department  does 
not  have  the  statutory  authority  to  issue 
conditional  certifications.  These 
comments  suggest  that  the  proposed 
interim  certification  would  be  a 
conditional  certification.  The 
conditional  certifications  rejected  by  the 
courts  in  Amalgamated  Transit  Union  v. 
Donovan.  767  F.2d  939  p.C.  Cir.  1985), 
however,  were  not  statutorily  sufficient 
because  they  did  not  ensure  that  all 
requirements  of  the  statute  were 
satisfied  prior  to  certification.  In  those 
instances,  the  Department  had  issued 
certifications  which  were  lacking 
mandatory  terms  and  conditions.  The 
interim  certification  provided  for  in 
thess  guidelines  will  fully  satisfy  the 
requirements  of  the  statute  based  upon 


the  information  available  at  the  time  of 
certification.  Because  the  terms  of  an 
interim  certification  will  meet  all  the 
requirements  of  the  statute,  the  interim 
certification  does  not  constitute  a 
"conditional"  certification. 

Other  comments  suggested  that  the 
receipt  of  Federal  funds  may  affect  a 
transit  system's  ability  to  later  challenge 
different  certification  arrangements  if 
such  are  subsequently  imposed  on  it  by 
the  Department  or  that  a  system  may 
prefer  not  to  accept  an  interim 
certification  because  different 
arrangements  could  later  be  imposed.  In 
the  Department's  view,  the  vast  majority 
of  applicants  will  benefit  from  the 
expedited  certification  procedure.  The 
interim  certification  allows  the  transit 
authority  to  execute  its  grant  contract 
with  the  FTA,  thus  avoiding,  in  certain 
instances,  a  potential  lapse  of  funds. 
Moreover,  the  applicants  will  be  aware 
of  the  disputed  issues  and  thus  be  able 
to  judge  any  potential  liability  if  a 
project  is  implemented  and  the 
Department  imposes  language  in  the 
final  certification  that  difiiers  from  that 
in  the  interim  certification.  In  any  event, 
under  the  guidelines,  final  certification 
will  be  issued  within  60  days  of  the 
interim  certification,  thus  limiting  any 
poiod  of  imcertainty  for  transit  systems. 

H.  Time  Limits  Under  §  215.3(d)(1)  for 
the  Parties  To  Submit  Objections 

Several  comments  indicated  support 
for  the  Department's  "progress  towards 
procedural  reform"  and  noted  that  strict 
time  limits  for  processing  and  issuance 
of  certifications  "would  truly  expedite 
the  grant  appUcation  and  approval 
process  for  many  grantees.  Still  others 
commented  that  "the  proposed  changes 
are  consi^ent  with  the  basic  piuposes  of 
13(c)." 

Comments  also  suggested  that  there 
should  be  consequences  if  the 
Department  or  the  parties  fail  to  act 
within  established  timeframes.  The 
Department  recognizes  the  need  to 
ensure  compUance  with  the  deadlines 
established  in  these  guidelines.  Funding 
cannot  be  released  in  the  absence  of  a 
certification  that  employee  protections 
are  in  place  since  the  statute  mandates 
the  Department's  certification  as  a 
precondition  to  the  release  of  Federal 
funds. 

If  objections  by  the  parties  are  not 
timely,  the  Department  will  proceed 
with  certification  on  the  besis  proposed 
in  the  referral.  To  accommodate 
objections  from  multiple  parties, 
however,  the  Department  has  made  a 
technical  correction  to  §  215.3(d)(2)  to 
indicate  that  a  determination  regarding 
the  sufficiency  of  objections  will  be 


made  within  10  days  of  the  date  for 
submitting  objections. 

/.  Procedures  Under  §  215.3(b)(1)  for 
Routine  Replacement  of  Equipment 
and/or  Facilities  of  Like  Kind  and 
Character  Exempting  These  From 
Referral 

Section  215.3(b)(1)  of  the  proposed 
guidelines  specifies  that  grants  for 
routine  replacement  of  equipment  and/ 
or  fedUties  of  like  kind  and  character 
will  be  certified  without  a  referral  to 
labor  organizations  absent  a  potentially 
material  effect  on  employees.  Several 
comments  were  made  in  support  of  this 
proposal.  One  comment  indicated  that 
eliminating  the  referral  of  applications 
for  grants  for  routine  replacement  of 
equipment  and/or  feciUties  "would 
benefit  our  agency  immediately  if 
approved  and  implemented." 

One  comment  "strongly  object[ed]  to 
exempting  capital  grants  for  routine 
replacement  of  equipment  of  like  kind 
and  character  and/Or  fedUties  of  like 
kind  and  character  frt>m  the  modified 
procedmal  requirements."  The 
comment  requested  that  this  exdusion 
be  removed  from  the  final  guidelines 
and  that  routine  replacement  grants  be 
processed  tmder  the  modified  grant 
procedures  appUcable  to  aU  other 
projects. 

lluee  comments  indicated  that  the 
proposed  guidelines  failed  to  estabUsh  a 
procedure  for  the  parties  to  provide 
positions  on  the  issue  of  "material  effect 
on  employees"  to  the  Department  and, 
also,  that  the  proposed  guidelines  did 
not  estabUsh  a  time  frame  for  the 
Department's  determination  of  Mdiether 
a  referral  would  be  made. 

It  is  not  necessary  for  labor 
organizations  to  receive  referrals  of 
grants  for  "routine  replacement" 
projects.  In  instances  where  no  referral 
is  made,  the  Department  will  apply 
existing  protective  arrangements  which 
have  beien  deemed  satisfactory  for 
similar  projects  in  the  past.  For  new 
appUcants  seeking  "routine 
replacement"  capital  items,  the 
Department  wiU  apply  protections 
based  upon  the  Special  Warranty.  The 
Department  wiU  only  proceed  with  a 
certification  in  such  instances  where  all 
capital  items  are  clearly  "routine 
replacement"  items  of  like  kind  and 
charader.  The  Department  wiU  consult 
with  the  FTA  if  necessary  to  determine 
whether  a  grant  includes  only  routine 
replacement  items. 

No  opportimity  has  been  provided  in 
the  guidelines  for  input  from  the  parties 
with  regard  to  any  "potentially  material 
effect"  on  employees.  However,  where 
there  is  routine  replacement  of  capital 
items,  which  wiU  be  used  in  the  same 


locations  and  in  the  same  manner  as  the 
original  capital  items,  it  is  unlikely  that 
there  wiU  be  an  impad  upon  employees 
wdiich  would  not  be  covered  by  the     - 
existing  protective  arrangements. 

Routinely  seeking  input  on  this  issue 
from  the  parties  in  advance  of  the 
Department's  determination  would 
require  nearly  as  much  time  as  a  routine 
referral.  Should  the  Department  deem  it 
necessary,  however,  the  Department 
could  seek  the  input  of  the  parties  on 
the  issue  of  "potentially  material 
effect." 

It  is  not  necessary  for  the  giiidelines 
to  indude  a  time  frame  for  the 
Department's  determination  of  whether 
a  referral  would  be  made.  FTA  is 
responsible  for  identifying  in  its 
transmittal  to  the  Department  that  a 
grant  appUcation  is  for  the  purpose  of 
purchasing  routine  replacement 
equipment  and/or  fedlities  of  like  kmd 
and  charader.  If  the  information  in  the 
grant  appUcation  is  sufficient  for  the 
Department  to  concur  in  this 
designation,  the  Department  will 
promptiy  proceed  with  its  certification, 
absent  a  finding  of  "potentially  material 
effed"  punuant  to  §  215.3(b)(1).  If  die 
information  in  the  grant  appUcation 
does  not  support  a  conclusion  that  the 
projed  is  for  routine  replacement 
equipment  and/or  fedUties  of  like  kind 
and  charader,  the  Department  wiU  refer 
the  projed  to  the  appropriate  parties  in 
accordance  with  the  procedures  in 
§  215.3(b)  within  5  days  of  receipt  from 
die  FTA. 

For  information  purposes  only, 
appUcations  for  "routine  replacement" 
items  will  continue  to  be  transmitted  to 
the  labor  organizations  representing 
employees  in  the  service  area  of  the 
projeds. 

/.  Procedures  for  Protective 
Arrangements  as  to  States  That  Pass 
Through  Funds  to  Subrecipjents 

Two  comments  indicate  that  the 
Department  has  previously  introduced 
poUcies  and  procedures  for  processing 
of  statewide  grant  applications  which 
are  not  refleded  in  its  earUer  guidelines. 
They  further  suggest  that  procedures 
recentiy  developed  by  the  Department 
for  processing  of  grants  to  States  which 
pass  through  funds  to  subredpients, 
fwrticularly  to  smaU  urban  and  rural 
redpients,  be  refleded  in  the  new 
guideUnes  in  a  separate  section.  In 
response  to  these  comments,  the 
Department  has  determined  that  it 
would  be  appropriate  to  add  a  new 
§  215.3(a)(3)  to  clarify  that  protedions 
generally  will  be  provided  by  the 
subredpients  which  receive  funds 
through  a  State  administrative  agency. 
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Aocordiii^y,  the  foUfwing  section  has 
bean  added:  j 

21 5.3(aM3)  If  an  appUcapon  invohras  a  grant 
to  a  ftata  administtativq  igenqr  which  will 
ptta  throogh  aMiatancato  mibracipiants,  tha 
Dapaftmant  of  Labor  will  rate  and  {Hocen 
aadi  nitmcipiant't  mnKtiva  paction  of  the 
projact  in  aocordanca  wyth  this  section.  If  a 
stata  adminiatiativa  aga$icy  has  previously 
providad  amployaa  profsctions  aa  behalf  of 
sufacadpients,  tha  leivial  wrill  be  based  on 
thoea  tanns  and  conditions.  These 
prooeduras  m  not  appl|cable  to  grants  under 
section  5311. 


f>I|cabletoi 


It  was  also  suggest^  that  the 
Dapaitment  should  automatically  certify 
sw^on  5309  (formerfy  section  3) 
projects  for  rural  probers  on  the  basis 
of  the  Special  Wanaitty.  Under  the 
guidelines,  refsrrals  Spt  rural  providers 
receiving  ftmds  undef  section  5300  will 
be  baaed  upon  terma  (md  conditions 
similar  to  mose  of  th^  Special  Warranty, 
unless  there  are  previously  certified 
arrangemmts  which  have  been  applied 
to  the  section  5309  pvojects.  However, 
although  the  guidelines  at 
§  215.3(bK3)(iii)  indicated  that  referrals 
for  projects  under  seotion  5311 
(fonnerly  section  18)  will  be  made  on 
the  basis  of  the  Sped^l  Warranty,  the 
Department  will  amehd  the  proposed 
guidelines  to  continue  to  provide  for 
automatic  ceitificatia|i  of  applications 
pursuant  to  section  5$11  for  rural 
providers.  | 

K.  Procedure  for  Dispute  Resolation  to 
Detamine  Terms  and  Conditions  of 
•Final  Certifications.  1 215.3(e)(4) 

One  OHnment  stateld  that  "[t)he 
regulations  expUdtly  decline  to 
establish  the  manner  pf  dispute 
resolution  by  the  Department  of  Labor." 
Another  indicated  that  §  215.3(e)(4) 
appears  to  give  the  Department  the 
authority  to  utilize  alternative  methods 
of  dispute  resolution^  noting  that  the 
statute  does  not  allovr  the  Department  to 
delegate  this  authority  to  a  third  party. 
Section  215. 3(e)(4)  specifically  reserves 
to  the  Department  th#  sole  authority  to 
render  the  final  deteiinination.  The 
statute  does  not  mandate  that  the 
Department  use  a  sp^fic  dispute 
resolution  procedure* 

L  Protections  for  Employees  Not 
Represented  by  a  Lat^or  Organization 

One  ccanment  indicated  that  §  215.4 
improperly  expands  the  protections 
afforded  to  employees  not  represented 
by  a  labor  organizatien  by  affording 
such  employees  "theisame  protections" 
as  those  afforded  to  einployees 
represented  by  a  labv  organization 
rather  than  "substandally  the  same 
protections." 


The  concerns  raised  by  this  ctnnment 
that  rights  have  been  expanded  have 
been  clarified  by  amending  the  language 
in  §  215.4(b)  to  eliminate  any  reference 
to  the  terms  and  ccmditions  authorized 
in  §  215.3(b).  histead,  §  215.4(b)  will 
provide,  as  in  the  prior  guidelines,  that 
the  protective  terms  and  conditions  in 
the  letter  of  certification  will  be  set  fcHlh 
by  the  Department.  There  is  no 
expansion  of  rights  provided  in  these 
guidelines. 

M.  Procedures  for  Processing 
Amendatory  Grant  Applications 

One  comment  su^ested  that  "(tjhe 
special  processing  exemption  for 
'amendatory  appUcations'  in  §  215.3(c) 
as  amplified  in  §  215.5  should  be 
eliminated  in  its  entirety."  h  argued 
that,  since  all  grants  are  subject  to  only 
a  15  day  review  period  for  the  piupose 
of  filing  any  objections,  and  any  grant 
amendment  which  revises  a  project  in 
only  "immaterial  ren>ects"  would  not 
give  rise  to  an  objection  considered 
sufficient  under  the  new  procedures, 
tumaroimd  is  expedited  and  employee 
representatives  should  have  the 
opportunity  "to  provide  their  views 
within  the  narrow  time  fiame  specified 
to  ensure  that  the  agency  is  fully 
informed  regarding  the  potential  efiiscts 
of  each  project." 

The  automatic  certification  of 
amendatory  grants  is  limited  to  those 
where  changes  are  immaterial.  If  there  is 
a  change  in  the  scope  of  a  project, 
amendatory  grants  diould  not  and  will 
not  be  proceceed  under  this  expedited 
procedure.  The  revised  procedures  for 
processing  other  grants  should  not  give 
rise  to  new  procedures  for  processing  of 
amendatory  grants  containing 
immaterial  changes  which  would  have 
the  potential  fat  delaying  their  approval. 
Thus,  the  suggested  dianges  to  the 
proposed  guidelines  are  not  necessary. 

N.  Other  Comments        ,,    ^    .'> 

1.  One  comment  suggested  that  the 
proposed  guidelines  be  withdrawn 
because  they  appear  to  draw  substantial 
content  from  union  proposed  reforms. 
Another  comment  indicated  that  the 
"proposed  rule  has  been  undertaken 
without  the  input  of  the  transit 
industry"  and  that  State  and  local 
public  body  transit  systems  were  not 
involved  in  the  development  of  the 
NPRM.  Several  comments  suggested 
that  the  regulations  be  withdrawn  and 
that  the  rulemaking  process  be 
imdertaken  with  greater  consideration 
for  the  procedures  set  forth  in  Executive 
Order  12866  which  "provides  that 
interested  parties  should  be  involved 
prior  to  issuance  of  a  proposed  rule." 
The  Department's  decision  to  provide 


30  days  rather  than  60  days  for  a 
comment  period  vtaa  also  raised. 

The  Department  developed  language 
based  on  concepts  fevorea  by  both 
unions  and  transit  management.  As 
demonstrated  by  the  numerous 
comments  received  from  interested 
parties  from  acroas  the  country,  the 
rulemaking  process  in  this  instance  has 
afforded  all  the  interested  parties  with 
ample  opputimity  to  provide  commmts 
and  input  on  the  procedural  issues 
which  are  the  subject  of  these 
guidelines. 

2.  One  comment  noted  that  the 
Department  may  view  these  procedures 
as  "guidelines"  rather  than  "ndes."  The 
conunent  further  notes  that  "rules  are 
binding  on  parties,  including  Federal 
agencies,  and  subject  to  spedfic 
rulemaking  procedures;  in  contrast, 
"guidelines"  are  generally  considered 
inJformal  in  nature  and  prestunably  are 
not  binding  on  parties."  There  is  no 
statutory  authority  to  issue  regulations 
imder  section  5333(b).  The  guidelines, 
however,  are  intended  to  be  binding  in 
administering  this  employee  protection 
program. 

3.  Numerous  comments  addressed 
administrative  processes  followed  by 
the  Department  and  raised  matters 
concerning  the  Administrative 
Proced\ires  Act.  It  was  suggested  that ' 
procediual  safeguards  against  what  the 
parties  charactnize  as  "ex  parte 
contacts"  vnth  labor  representatives  in 
pending  matters  should  be  addressed  in 
the  guidelines.  Similarly,  comments 
proposed  that  the  guidelines  address 
how  final  decisions  on  disputed  issues 
would  be  made  available  tmder 

§  215.3(e)(5)  and  address  the  matter  of 
the  procedural  abiUty  to  have  access  to 
and  to  rely  on  matters  previously  ruled 
upon  by  the  Department.  Finally, 
comments  indicated  that  the  proposed 
guidelines  did  not  require  the 
Department  to  "articiilate  the 
underlying  legal  rationale  for  its 
decisions"  nor  did  they  provide  for 
meaningful  judicial  review  for  parties 
who  receive  an  adverse  ruling  from  the 
Department. 

The  Department  does  not  believe  that 
it  is  appropriate  to  restrict  contacts  with 
individual  parties  in  the  processing  of 
certifications  of  onployee  protections. 
In  processing  FTA  grant  applications, 
the  Department's  role  includes 
providing  technical  and  mediatory 
assistance  to  the  parties.  As 
contemplated  by  the  legislative  history, 
the  efforts  of  the  Department  are 
directed  toward  fecilitating  an 
agreement  between  the  transit  authority 
and  the  tmion  in  order  to  ensvue  that  the 
requirements  of  the  statute  are  satisfied. 
During  mediation  the  Department's 
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representative  may  discuss  issues 
separately  with  each  party,  suggest 
bases  for  settlement  in  an  effort  to 
resolve  the  dispute,  and  respond  to 
requests  for  tedmical  assistance.  If  the 
parties  do  not  reach  an  agreement  and 
the  Department  must  make  a 
determination  of  the  terms  and 
conditions  upon  which  a  certification 
will  be  based,  the  standard  for 
commimications  with  the  parties  shifts 
to  a  more  formal  process,  where 
outstanding  issues  are  specified  and 
schedules  for  briefs  and  counterbriefe 
are  committed  to  written  instructions. 
No  exploration  of  options  or  issues 
occurs  at  this  time -absent  the  initiation 
or  consent  of  the  other  p>arty. 

Under  the  guidelines,  the  Deftartment 
will  take  steps  pursuant  to  §  215.3(e)(5) 
to  assure  the  parties'  access  to  the  final 
decisions  it  renders  on  disputed  issues. 
The  Department  will  continue  to  send 
copies  of  its  final  decisions  to  the  FTA 
and  the  affected  applicant  and  labor 
organizations.  Similarly,  the  guidelines 
address  the  matter  of  access  to 
Departmental  decisions  by  making 
available  the  Department's  final 
determinations  on  disputed  issues.  In 
feet,  during  efforts  to  fedlitate 
agreement,  these  decisions  are  regularly 
provided  to  parties  involved  in 
negotiations  when  their  negotiations 
have  addressed  related  subjects. 

The  parties  will  continue  to  be  able  to 
rely  on  previously  issued 
determinations  to  the  extent  that 
circumstances  are  similar  to  those  in  the 
prior  determinations.  Certifications  will 
continue  to  be  developed  on  a  case  by 
case  basis  to  ensiue  that  protections  are 
statutorily  sufficient  in  the 
circumstances  presented  by  the  specific 

E reject  and  under  any  applicable  state 
m. 

In  estabUshing  "fair  and  equitable" 
protections  under  the  statute  in  those 
circumstances  where  the  parties  are 
unable  to  reach  agreement,  the 
Department  provides  the  underlying 
rationale  for  the  terms  and  conditions 
upon  which  certification  is  based.  The 
Department  will  continue  to  provide  the 
rationale  in  these  cases  to  explain  the 
basis  of  its  decisions  to  the  parties  and 
to  facilitate  other  parties'  efforts  to  reach 
agreement  in  cases  where  the 
circumstances  are  comparable.  In 
addition,  judicial  review  of  the 
Department's  certification  is  available  to 
the  parties.  See,  e.g.,  Amalgamated 
Transit  Union  v.  Donovan.  7&7  F.2d  939 
p.C.  Cir.  1985). 

4.  One  comment  indicated  that  the 
guidelines  do  not  define  whether  the 
"days"  referred  to  in  the  various 
deadlines  means  calendar  or  business 
days.  The  Department  intends  for  the 


term  "days"  to  refer  to  calendar  days. 
When  a  deadline  expires  on  a  date  that 
is  not  a  business  day,  the  deadline  will 
then  be  considered  to  be  the  next 
business  day. 

5.  One  comment  suggests  that,  to 
minimize  legal  expenses,  the  briefing 
schedule,  if  one  is  adopted,  should  be 
shortened  and  a  one-step  process 
instituted  rather  than  requiring  reply 
briefs.  The  guidelines  at  §  215.3(e)(3) 
provide  for  some  flexibility  in 
determining  the  briefing  schedule.  In 
the  past,  the  Department  has  typically 
provided  up  to  30  days  for  briefs  aiui  for 
reply  briefs,  which  were  routinely 
required,  up  to  10  days.  The  proposed 
guidelines  specify  "no  more  than 
twenty  (20)  days  for  opening  briefs  and 
no  more  than  ten  (10)  days  for  reply 
briefs,  when  the  Department  deems 
reply  briefs  to  be  beneficial."  (Emphasis 
added.)  llie  guidelines,  therefore, 
already  provide  for  an  expedited 
process  which  the  Department  can 
accelerate  when  appropriate.  The 
guidelines  balance  the  need  for  an 
expedited  process  with  the  need  for  a 
fuU  disclosiue  of  pertinent  information 
to  faciUtate  the  determination  process. 

6.  One  comment  requested  that  the 
Department  address  the  procedures  for 
processing  claims  determinations  under 
the  statute.  This  is  not  an  appropriate 
issue  to  be  addressed  imder  these 
guidelines.  These  are  procedural 
guidelines  and  thus  not  the  appropriate 
forum  for  resolution  of  such  issues. 

m.  Administrative  Noticea 

A.  Executive  Order  12866 

These  guidelines  have  been  reviewed 
by  the  Office  of  Management  and 
Budget  in  accordance  with  Executive 
Order  12866. 

B.  Regulatory  Flexibility  Act 

The  Agency  Head  has  certified  that 
these  guidelines  are  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  FlexibiUty 
Act. 

C.  Paperwork  Reduction  Act 

These  guidelines  contain  no 
information  collection  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  29  CFR  Part  215 

Grant  administration;  Grants — 
transportation;  Labor-management 
relations;  Labor  unions;  Mass 
transportation. 


Signed  at  Washington,  DC  this day 

of ,  1995. 

Charles  L.  Smith, 

Deputy  Assistant  Secretary. 

Accordingly,  29  CFR  Chapter  11  is 
amended  by  revising  Part  215  to  read  as 
follows: 

PART  21S-GUIDEUNES,  SECTION 
5333^.  FEDERAL  TRANSIT  LAW 

215.1  Purpose. 

215.2  General. 

215.3  Employees  represented  by  a  labor 
organization. 

215.4  Employees  not  represented  by  a  labor 
organization. 

215.5  Processing  of  amendatory 
applications. 

215.6  The  Model  Agreement 

215.7  The  Speciality  Warranty. 

215.8  Department  of  Labor  contact. 
Authority:  Secretary's  Order  No.  2-93,  58 

FR  42578,  August  10, 1993. 

1215.1    Purpose. 

(a)  The  purpose  of  these  guidelines  is 
to  provide  information  concerning  the 
Department  of  Labor's  administrative 
procedures  in  processing  applications 
for  assistance  under  the  Federal  Transit 
law,  as  codified  at  49  U.S.C.  chapter  53. 

(b)  Section  5333(b)  of  title  49  of  the 
United  States  Code  reads  as  follows: 

Employee  protective  arrangements. — (1)  As 
a  condition  of  financial  assistance  under 
sections  5307-5312,  5318(d),  5323  (a)(1),  (b), 
(d),  and  (e).  5328,  5337.  and  5338(j)(5)  of  this 
title,  the  interests  of  employees  affected  by 
the  assistance  shall  be  protected  under 
arrangements  the  Secretary  of  Labor 
concludes  are  fair  and  equitable.  The 
agreement  granting  the  assistance  under 
sections  5307-5312,  5318(d),  5323  (a)(1),  (b), 
(d).  and  (e),  5328,  5337,  and  5338{j)(5)  shall 
specify  the  arrangements. 

(2)  Arrangements  under  this  subsection 
shall  include  provisions  that  may  be 
necessary  for — 

(A)  the  preservation  of  rights,  privileges, 
and  benefits  (including  continuation  of 
pension  rights  and  benefits)  under  existing 
collective  bargaining  agreements  or 
otherwise: 

(B)  the  conUnuatioo  of  collective 
bargaining  rights; 

(C)  the  protection  of  individual  employees 
against  a  worsening  of  their  positions  related 
to-employment; 

(D)  assurances  of  employment  to 
employees  of  acquired  mass  transportation 
systems: 

(E)  assurances  of  priority  of  reemployment 
of  employees  whose  employment  is  ended  or 
who  are  laid  off:  and 

(F)  paid  training  or  retraining  programs. 

(3)  Arrangements  under  this  subsection 
shall  provide  benefits  at  least  equal  to 
benefits  established  under  section  11347  of 
this  title. 
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fMU   QwMraL 

Upon  receipt  of  co(>ies  of  applications 
for  Fedwal  assistance  subject  to  49 
U.S.C.  5333(b),  togetkw  with  a  request 
for  the  certification  of  employee 
protective  arrangements  from  the 
Department  of  Transportation,  the 
Department  of  Labor  will  process  those 
appUcations.  which  tiay  be  in  either 
preliminary  or  final  lorm.  The  Federal 
Transit  Administration  will  provide  the 
Department  with  the  information 
necessary  to  enable  the  Department  to 
certify  the  project.     I 

1215^    Employees  ra^raMfitad  by  a  labor 


(a)(1)  If  a£Eected  enlployees  are 
represented  by  a  lab<v  organization,  it  is 
expected  that  where  appropriate, 
protective  arrangements  shall  be  the 
product  of  negotiatio|i/discussion, 
pursuant  to  these  guidelines. 

(2)  In  instances  where  states  or 
poUtical  subdivision!  are  subject  to 
legal  restrictions  on  bargaining  with 
employee  organizations,  the  Department 
of  Labor  will  utiUze  special  procedures 
to  satisfy  the  Federal  j  statute  in  a  manner 
which  does  not  cont^vene  state  or  local 
law.  For  example,  eniployee  protective 
terms  and  condition^,  acceptable  to  both 
employee  and  applicant  representatives, 
may  be  incorporated  into  a  resolution 
adopted  by  the  involved  local 
govonment.  I 

(3)  If  an  applicatioik  involves  a  grant 
to  a  state  administrative  agency  which 
will  pass  assistance  through  to 
subredpients,  the  Department  of  Labor 
will  ref^r  and  process  each 
subrecipient's  respective  portion  of  the 
project  in  accordance  with  this  section. 
If  a  state  administrative  agency  has 
previously  provided  employee 
protections  on  behalf  of  subredpients, 
the  referral  will  be  based  on  those  terms 
and  conditions.  These  procedures  are 
not  applicable  to  grafts  under  section 
5311. 

(b)  Upon  receipt  o^an  appUcation 
involving  affected  enlployees 
represented  by  a  lab<v  organization,  the 
Department  of  Labor  iwil^  refer  a  copy  of 
the  application  to  that  organization  and 
notify  the  applicant  of  referral. 

(1)  If  an  application  involves  only  a 
capital  grant  for  routine  replacement  of 
equipment  of  like  ki^d  and  character 
end/or  facilities  of  liie  kind  and 
character,  the  procedural  requirements 
set  forth  in  §§  215.3(b)(2)  through 
215.3(h)  of  these  gmietines  wiU  not 
apply  absent  a  potentially  material 
effect  on  ranployees.  Where  no  such 
effect  is  found,  the  Department  of  Labor 
will  certify  the  application  based  on  the 
terms  and  conditicms  as  referenced  in 
§8215.3(b)(2)  or215.p(b)(3)(ii). 


(2)  For  applicants  with  previously 
certified  arrangements,  the  referral  will 
be  based  on  those  terms  and  conditions. 

(3)  For  new  apphcants  and  appUcants 
for  which  previously  certified 
arrangements  are  not  appropriate  to  the 
current  project,  the  referral  will  be 
based  oa  appropriate  terms  and 
conditions  specified  by  the  Department 
of  Labor,  as  follows: 

(i)  for  operating  grants,  the  tenns  and 
conditions  will.be  based  on 
arrangements  similar  to  those  of  the 
Model  Agreement  (referred  to  also  as  the 
National  Agreement); 

(ii)  for  capital  grants,  the  terms  and 
conditions  will  be  based  on 
arrangements  similar  to  those  of  the 
Spedal  Warranty  appUed  pursuant  to 
section  5311. 

(c)  FolloMring  referral  and  notification 
under  paragraph  (b)  of  this  section,  and 
subject  to  the  exceptions  defined  in 

§  215.5,  parties  wiU  be  expected  to 
engage  in  good  faith  efforts  to  reach 
mutually  acceptable  protective 
arrangements  through  negotiation/ 
discussion  within  the  timeframes 
designated  under  para^phs  (d)  and  (e) 
of  this  section. 

(d)  As  part  of  the  Department  of 
Labor's  review  of  an  application,  a  time 
schedule  for  case  processing  will  be 
estabUshed  by  the  Department  of  Labor 
and  specified  in  its  referral  and 
notification  letters  under  paragraph 
215.3(b)  or  subsequent  written 
commimications  to  the  parties. 

(1)  Parties  will  be  given  fifteen  (15) 
days  from  the  date  of  the  referral  and 
notification  lettera  to  submit  objections, 
if  any,  to  the  referred  terms.  The  parties 
are  encouraged  to  engage  in 
negotiations/disciissions  during  this 
pmiod  with  the  aim  of  arriving  at  a 
mutually  agreeable  solution  to 
objections  any  parl^  has  to  the  terms 
and  conditions  of  the  referral. 

(2)  Within  ten  (10)  days  of  the  date  for 
submitting  objections,  the  Department 
of  Labor  will: 

(i)  Determine  whether  the  objections 
raised  are  sufBdent;  and 

(ii)  Take  one  of  the  two  steps 
described  in  paragraphs  (d)(5)  and  (6)  of 
this  section,  as  appropriate. 

(3)  The  Department  of  Labor  will 
consider  an  objection  to  be  sufBdent 
when: 

(i)  The  objection  raises  material  issues 
that  may  require  alternative  employee 
protections  under  49  U.S.C.  5333(b):  or 

(ii)  The  objection  concerns  changes  in 
legal  or  factual  circumstances  that  may 
materially  affect  the  rights  or  interests  of 
employees. 

(4)  The  Department  of  Labor  will 
consult  with  the  Federal  Transit 


Administration  for  technical  advice  as 
to  the  validity  of  objections. 

(5)  If  the  Department  of  Labor 
determines  that  there  are  no  sufficient 
objections,  the  Department  will  issue  its 
certification  to  the  Federal  Transit 
Administration. 

(6)  If  the  Department  of  Labor 
determines  that  an  objection  is 
suffident,  the  Department,  as 
appropriate,  will  dired  the  parties  to 
commence  or  continue  negotiations/ 
discussions,  limited  to  issues  that  the 
Department  deems  appropriate  and 
linaited  to  a  period  not  to  exceed  thirty 
(30)  days.  The  parties  will  be  expeded 
to  negotiate/discuss  expeditiously  and 
in  good  faith.  The  Department  of  Labor 
may  provide  mediation  assistance 
during  this  period  where  appropriate. 
The  parties  may  agree  to  waive  any 
negotiations/discussions  if  the 
Department,  after  reviewing  the 
objections,  develops  new  terms  and 
conditicms  acceptable  to  the  parties.  At 
the  end  of  the  designated  negotiation/ 
discussion  period,  if  all  issues  have  not 
been  resolved,  each  party  must  submit 
to  the  Department  its  final  proposal  and 
a  statement  describing  the  issues  still  in 
dispute. 

(7)  The  Etepartment  will  issue  a 
certification  to  the  Federal  Transit 
Administration  within  five  (5)  days  after 
the  end  of  the  negotiation/discussion 
period  designated  under  paragraph 
(d)(6)  of  this  section.  The  certification 
will  be  based  on  terms  and  conditions 
agreed  to  by  the  parties  that  the   ' 
Department  concludes  meet  the 
requirements  of  49  U.S.C.  5333(b).  To 
the  extent  that  no  agreement  has  been 
reached,  the  certification  will  be  based 
on  terms  and  conditions  determined  by 
the  Department  which  are  no  less 
protective  than  the  terms  and  conditions 
included  in  the  referral  pursuant  to 

§§  215.3(b)(2)  and  215.3(b)(3). 

(8)  Notwithstanding  that  a 
certification  has  been  issued  to  the 
FedeiW  Transit  Administration 
pursuant  to  paragraph  (d)(7)  of  this 
section,  no  action  may  be  taken  which 
would  result  in  irreparable  harm  to 
employees  if  such  adion  concerns 
mattera  subjed  to  the  steps  set  forth  in 
paragraph  (e)  of  this  section. 

(e)  If  the  certification  referred  to  in 
paragraph  (d)(7)  of  this  section  is  not 
based  on  full  mutual  agreement  of  the 
parties,  the  Department  of  Labor  will 
take  the  following  steps  to  resolve 
outstanding  diffierences: 

(1)  The  Department  will  set  a 
schedule  that  provides  for  final 
resolution  of  the  disputed  issue(s) 
within  sixty  (60)  days  of  the 
certification  referred  to  in  paragraph 
(d)(7)  of  this  section. 


~    (2)  Within  ten  (10)  days  of  the 
issuance  of  the  certification  referred  to 
in  paragraph  (d)(7)  of  this  section,  and 
after  reviewing  the  parties'  descriptions 
of  the  disputed  issues,  the  Department 
will  define  the  issues  still  in  dispute 
and  set  a  schedule  for  final  resolution  of 
all  such  issues. 

(3)  The  Department  may  estabUsh  a 
briefing  schedule,  usually  allowing  no 
more  than  twenty  (20)  days  for  opening 
briefs  and  no  more  than  ten  (10)  days  for 
reply  tmeCs,  when  the  Department 
deems  reply  briefs  to  be  beneficial.  In 
either  event,  the  Department  will  issue 

a  final  certification  to  the  Federal 
Transit  Administration  no  later  than 
thirty  (30)  days  after  the  last  briefs  kte 
due. 

(4)  The  Department  of  Labor  will 
dedde  the  manner  in  which  the  dispute 
will  be  resolved.  In  making  this 
dedsion,  the  Department  may  consider 
the  form(s)  of  dispute  resolution 
employed  by  the  parties  in  their 
previous  dealings  as  well  as  various 
forms  of  third  party  dispute  resolution 
that  may  be  appropriate.  Any  dispute 
resolution  proceedings  will  normally  be 
expeded  to  conunence  within  thirty 
(30)  days  of  the  certification  referred  to 
in  paragraph  (d)(7)  of  this  section,  and 
the  Departinent  will  render  a  final 
determination,  including  the  bases 
therefor,  within  thirty  (30)  days  of  the 
commencement  of  the  proceedings. 

(5)  7110  Department  will  make 
available  final  dedsions  it  renders  on 
disputed  issues. 

(t)  Nothing  in  these  guideUnes 
restrids  the  parties  from  continuing  to 
negotiate/ discuss  over  final  terms  and 
conditions  and  seeking  a  final 
certification  of  an  agreement  that  meets 
the  requirements  of  the  Ad  prior  to  the 
issuance  of  a  final  determination  by  the 
Department. 

(g)  If,  subsequent  to  the  issuance  of 
the  certification  referred  to  in  paragraph 
(d)(7)  of  this  section,  the  parties  reach 
an  agreement  on  one  or  more  disputed 
issues  that  meets  the  requirements  of 


the  Ad.  and/or  the  Department  of  Labor 
issues  a  final  dedsion  containing 
revised  terms  and  conditions,  the 
Department  will  take  appropriate  steps 
to  substitute  the  new  terms  and 
conditions  for  those  previously  certified 
to  the  Federal  Transit  Administration. 

(h)  Notwithstanding  the  foregoing,  the 
Department  retains  the  right  to  withhold 
certification  where  circumstances 
inconsistent  with  the  statute  so  warrant 
until  such  ciraunstances  have  been 
resolved. 

§215.4    Employs  not  rsprsssntsd  by  a 
labor  organlation. 

(a)  The  certification  made  by  the 
Department  of  Labor  will  afford  the 
same  level  of  protection  to  those 
employees  who  are  not  represented  by 
labor  organizations. 

(b)  If  there  is  no  labor  organization 
representing  employees,  the  Department 
of  Labor  wiU  set  forth  the  protective 
terms  and  conditions  in  the  letter  of 
certification. 

f  21&5    Processing  of  smendatory 
sppllcatlons. 

When  an  application  is  supplemental 
to  or  revises  or  amends  in  immaterial 
respects  an  application  for  which  the 
Department  of  Labor  has  already 
certified  that  fair  and  equitable 
arrangements  have  been  made  to  proted 
the  interests  of  mass  transit  employees 
affeded  by  the  subjed  project  the 
Department  of  Labor  will  on  its  own 
initiative  apply  to  the  supplemental  or 
other  amendatory  application  the  same 
terms  and  conditions  as  were  certified 
for  the  subject  project  as  originally 
constituted.  The  Etepartment  of  Labor's 
processing  of  these  applications  will  be 
expedited. 

f  215.6   The  Modal  Agreement 

The  Model  (or  National)  Agreement 
mentioned  in  paragraph  (b)(3)(i)  of 
§  215.3  refera  to  the  agreement  executed 
on  Jvdy  23, 1975  by  representatives  of 
the  American  PubUc  Transit  Association 


and  the  Amalgamated  Transit  Union 
and  Transport  Workere  Union  of 
America  and  on  July  31, 1975  by 
representatives  of  the  Railway  Labor 
Executives'  Assodation,  Brotherhood  of 
Locomotive  Engineers,  Brotherhood  of 
Railway  and  Airline  Clerks  and 
International  Association  of  Machinists 
and  Aerospace  Workers.  The  agreement 
is  intended  to  serve  as  a  ready-made 
employee  protective  arrangement  for 
adoption  by  local  parties  in  spedfic 
operating  assistance  projed  situations. 
The  Department  has  determined  that 
this  agreement  provides  fair  and 
equitable  arrangements  to  proted  the 
interests  of  employees  in  general 
purpose  operating  assistance  projed 
situations  and  meets  the  requirements  of 
49  U.S.C.  5333(b). 

S215.7    The  Sp«:lal  Warranty. 

The  Special  Warranty  mentioned  in 
paragraph  (b)(3)(ii)  of  §  215.3  refers  to 
the  protective  arrangements  developed 
for  appUcation  to  the  small  luban  and 
rural  program  under  sedion  5311  of  the 
Federal  Transit  statute.  The  warranty 
arrangement  represents  the 
understandings  of  the  Etepartment  of 
Labor  and  the  Department  of 
Transportation,  reached  in  May  1979, 
with  respect  to  the  protections  to  be 
appUed  for  such  grants.  The  Spedal 
Warranty  provides  fair  and  equitable 
arrangements  to  proted  the  interests  of 
employees  and  meets  the  requirements 
of  49  U.S.C.  5333(b). 

§215^    Dapsrtment  of  Labor  contact 

Questions  concerning  the  subjed 
matter  covered  by  this  part  should  be 
addressed  to  Statutory  Programs,  U.S. 
Department  of  Labor,  Suite  N5411,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210;  phone  number  202-219- 
4473.  (Secretary's  Order  2-93.  58  FR 
42578,  August  10, 1993.) 

(FR  Doc.  95-29752  Filed  12-«-95;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfctlr^B  Sarvica 

7  CFR  Parta  29.  M.  81, 99, 100. 101, 
and202  , 

'  of  Tranaporta^  Ion 


Ofllcai 

7  CFR  Part  3305 
[Doekat  Number 


TB-4S-171 


Removal  of  Salactad  Raguiadona 

agency:  Agricultural  Marketing  Service 
and  Office  of  Transportation,  USDA. 
action:  Final  rule. 


sportat 
BvojiUi 


summary:  This  rule  >M|ill  remove  several 
miscellaneous  regulations  covering  a 
number  of  agricmturail  commodities  and 
services  (cotton,  tobacco,  fresh  and 
processed  fruits  and  Vegetables,  meats 
and  meat  products,  eggs,  and  poultry 
products).  They  represent  an 
accumulation  of  regulations  which  were 
originally  enacted  to  administer  specific 
programs  and  which,  upon  review,  have 
either  been  fbimd  to  be  obsolete,  no 
longer  are  administered  by  the 
Agricult\ual  Nlari^etiitg  Service  (AMS), 
or  duplicate  existing  tegulations.  This 
action  will  eliminate  recurring  Code  of 
Federal  Regulations  (pFR)  printing 
costs. 


EFFECTIVE  DATE: 


iber  7, 1995. 


FOR  FURTHER  INFORMAtnON  CONTACT: 
Larry  L.  Crabtree  202*-205-0235. 
SUPPLEMENTARY  INFORMATION:  This 
regulatory  action  is  being  taken  as  part 
of  the  National  Perfonnance  Review 
Program  to  eliminate  unnecessary 
regulations  and  imprbve  those  that 
remain  in  force. 

The  Department  of  Agriculture' 
(Department)  is  issuing  this  rule  in 
conformance  with  Ej^ecutive  Order 
12866. 

This  rule  has  been  Reviewed  imder 
Executive  Order  12778,  Qvil  Justice 
Reform.  It  is  not  intended  to  have 
preemptive  effect.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulation,  or  policie|i.  imless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  njo  administrative 
procediues  which  mtist  be  exhausted 
prior  to  any  judicial  challenge  to  this 
rule  or  the  applicatibn  of  its  provisions. 

Regulatory  Impact  Anal3rsis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.Q  601  et  seq.),  the  Administrator  of 
the  AMS  has  considered  the  economic 
impact  of  this  rule  on  small  entities. 

The  purpose  of  th#  RFA  is  to  fit 
regulatory  actions  toi  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionally  burdened. 

Since  tnis  action  is  administrative  in 
natiue,  the  Administrator  of  AMS 
determined  that  this  action  will  have  no 
significant  economic  impact  on  small 
entities  because  the  changes  remove 
obsolete  and  duplicative  material. 

Paperwork  Reduction  Act 

In  accordance  with  the  provinons  of 
the  Paperworic  Reduction  Act  of  1980 
(44  U.S.C.  Chapter  35),  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  have  been 
previously  approved  by  the  Offi^ce  of 
Management  and  Budget. 

No  additional  recordkeeping 
requirements  are  imposed  as-a  result  of 
this  rule.  ,^"'''^- 

Background  f        f .';    % 

The  Secretary  of  AgricuhuTB  is 
authorized  imder  various  statutes  to 
develop  and  establish  efficient 
marketing  methods  and  practices  of 
agricultural  commodities.  This  has 
usually  been  accomplished  by 
promulgating  and  codifying  regulations 
in  the  CFR. 

Rapid  changes  in  consumer 
preferences,  together  with  associated 
changes  in  commodity  characteristics, 
processing  technology,  and  marketing 
practices  have  out  paced  the  revision  of 
regulations.  As  a  result,  industry  and 
the  marketplace  have  been  in  some 
instances  burdened  with  outdated  and 
unnecessary  regulatory  language.  The 
President's  regulatory  review  initiative 
has  provided  an  impetus  to  develqp 
new  approaches  to  meet  more        \ 
effectively  the  needs  of  U.S.  industry, 
government  agencies,  and  consiuners 
and  still  reduce  the  regulatory  burden. 
To  meet  this  initiative,  any  regulations 
currently  listed  in  the  CFR  whdch  could 
be  maintained  and  administered  under 
the  authorities  of  the  AMS  are  being 
removed  from  the  CFR  and  incorporated 
into  AMS  directives.  Additionally,  any 
regulations  which  are  deemed  outdated 
and  which  should  be  abolished,  will  be 
removed  and  considered  obsolete  once 
removed  from  the  CFR.  This  rule 
eliminates  selected  regulaticms  which 
encompass  approximately  24  pages  of 
the  CFR. 

The  regulations  at  7  CFR  part  60  and 
7  CFR  29.131  describe  procedures  for 
subscribing  to  printed  Market  News 
Reports.  These  sections  are  being 
eliminated  because  sufficient  authority 
already  exists  in  ourent  statues  and 
information  for  obtaining  such 
publications  by  mail  is  readily  available 
through  a  variety  of  public  soiut»s. 

The  regulations  at  7  CFR  part  81 
Secticm  32  Diversion  Programs  describe 


procediues  to  administer  the  Fresh 
Apples  Diversion  Program  for  1988  crop 
apples.  This  part  is  being  eliminated 
because  the  program  is  no  longer  in 
existence. 

The  regulations  at  part  99,  Statistical 
Science  Program;  part  100.  National 
Laboratory  Accreditation  Program; 
concerning  laboratory  services, 
statistical  science  support,  and  Part  101. 
Pesticide  Data  Program  will  be  removed 
because  they  are  either  reserved  or 
contain  only  informational  text. 

The  regulations  at  7  CFR  part  202, 
subpart  B,  Rules  applicable  to  Cease  and 
Desist  Proceedings;  relate  to  rules  of 
practice  for  administering  the  Federal   . 
Seed  Act  (FSA).  This  part  is  being 
eliminated  because  7  CFR  1.130.  Rules 
of  Practice  Governing  Formal 
Adjudicatory  Procedures,  is  now  used 
in  enforcing  the  FSA. 

The  regulations  at  7  CFR  part  3305 
describe  the  organization  and  functions 
of  the  Office  of  Transportation  and  the 
methods  by  which  the  public  may 
obtain  information  about  the  Office. 
This  part  is  being  eliminated  because 
the  C^ce  of  Transportation  was 
abolished  January  1. 1991. 

Pursuant  to  the  provisions  in  5  U.S.C 
553,  it  is  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
imnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  or  to 
engage  in  further  public  procedures 
prior  to  putting  \his  rule  into  effect  and 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  for  the  following 
reasons:  (1)  The  sections  being  removed 
are  either  duplicative  uimecessary  or 
obsolete.  (2)  removal  will  not  alter  any 
aspect  of  an  existing  program;  and  (3)  no 
useful  piupose  would  be  served  by  a 
delay  of  the  effective  date. 

List  of  Subjects 

7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications.  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 

7CFRPart60 

Government  publications.  Market 
news  reports.  Subscription  fees. 

7  CFR  Part  81 

Animal  faeds.  Apples,  Grant 
programs — agriculture.  Reporting  and 
recGodkeeping  requirements.  Surplus 
agricultural  commodities. 

7  CFR  Part  99 
Agricultural  commodities,  Statistics. 
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7  CFR  Part  100 

Agricultural  commodities.  Statistics 
7  CFR  Part  101 


Agricultural  commodities. 
Laboratories. 


7  CFR  Part  202 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
commodities.  Imports,  Labeling,  Seeds, 
Vegetables. 

7  CFR  Part  3305 

Freedom  of  information.  Organization 
and  functions. 


PART  29— TOBACCO  INSPECTION 

Subpart  B— Regulatlona 

1.  The  authority  citation  for  7  CFR 
part  29.  subpart  B  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  511m  and  511r. 

f  29.1 3    [Removed  and  reserved] 

2.  In  part  29,  subpart  B,  §  29.131  is 
removed  and  reserved. 

PARTS  60, 81, 99, 100, 101,  and— 
[REMOVED  AND  RESERVEt^ 

PART  202— [AMENDED] 

§202.10—202,29    (Subpart  B)  [Removed 
and  reserved] 

1.  Accordingly,  under  the  authority  of 
7  U.S.C.  1621-1627,  2242a  and  4403,  7 


CFR  Parts  60,  81 ,  99, 100, 101 .  202 
(subpart  B),  are  removed  and  reserved. 

PART  3305— [REMOVED  AND 
RESERVED] 

1.  For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  5 
U.S.C.  552,  part  3305  is  removed  and 
reserved. 

Dated:  December  1, 1995 
Lon  Hatamiya, 
Administrator. 
(FR  Doc.  95-29792  Filed  12-0&-g5;  8:45  am] 
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Proclamatioii  6855  of  December  5,  1995 

Humaii  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 
Week,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

More  than  200  years  ago,  America's  founders  adopted  the  Bill  of  Rights 
to  ensxire  the  protection  of  our  individual  liberties.  Enshrined  in  our  Constitu- 
tion are  the  fundamental  guarantees  to  freedom  of  conscience,  religion, 
expression,  and  association,  as  well  as  the  rights  to  due  process  and  a 
fair  trial.  Our  Nation  was  formed  on  the  principle  that  the  protection  and 
promotion  of  these  rights  are  essential  to  a  free  and  democratic  society. 

Peoples  throughout  the  world  look  to  the  United  States  for  leadership  on 
human  rights.  In  the  aftermath  of  the  Holocaust  and  the  devastation  of 
two  world  wars,  our  country  led  the  international  effort  toward  adoption 
of  the  Universal  Declaration  of  Human  Rights.  For  the  nearly  50  years 
since  December  10,  1948,  this  document  has  served  as  the  standard  for 
internationally  accepted  behavior  by  nations  toward  their  citizens. 

This  year,  our  work  to  promote  peace  in  areas  of  conflict  and  to  support 
human  rights,  democracy,  and  the  rule  of  law  have  continued  to  make 
a  difference  around  the  globe.  Most  recently,  our  efforts  to  foster  a  settlement 
to  the  terrible  conflict  in  Bosnia  resulted  in  an  agreement  that  contains 
clear  protections  for  human  rights  and  humanitarian  principles. 

In  Bosnia,  and  throughout  the  world,  we  have  paid  special  attention  to 
the  most  vulnerable  victims  of  abuse — ^women  and  children.  At  the  Fourth 
World  Conference  on  Women  in  September  of  this  year,  the  First  Lady 
underscored  our  commitment  to  defending  the  rights  of  women  and  families, 
and  we  have  undertaken  a  range  of  initiatives  to  raise  awareness  of  child 
exploitation,  to  oppose  child  labor,  and  to  assist  young  victims  of  war. 

We  live  in  an  era  of  great  advances  for  freedom  and  democracy.  Yet,  sadly, 
it  also  remains  a  time  of  ongoing  suffering  and  hardship  in  many  countries. 
As  a  Nation  long  committed  to  promoting  individual  rights  and  human 
dignity,  let  us  continue  our  efforts  to  ensure  that  people  in  all  regions 
of  the  globe  enjoy  the  same  freedoms  and  basic  human  rights  that  have 
always  made  America  great. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  10,  1995, 
as  Himian  Rights  Day,  December  15,  1995,  as  Bill  of  Rights  Day,  and  Decem- 
ber 10  through  December  16,  1995,  as  Human  Rights  Week.  I  call  upon 
the  people  of  the  United  States  to  celebrate  these  observances  vyrith  appro- 
priate programs,  ceremonies,  and  activities  that  demonstrate  our  national 
commitment  to  the  Constitution  and  the  promotion  of  human  rights  for 
all  people. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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Rules  Going  Into  Eftaet 
Today 


AGRICULTURE 
DEPARTMENT 


r 


Agricultural  oomnodWes  and 
services;  Federal  regulatory 
review;  pubished  12-7-95 

Okra  (frozen);  ^Bde 
standards;  published  12-7- 
95 

Peas,  field  and  black-«ye 
(frozen);  grade  standards; 
published  12-7-95 

AGRICULTURE 
DEPARTMENT 
TranaportBtlon  Offlcei 
Agrtcuttura  Department 

Organization,  functions,  and 
authority  delegations;  CFR 
part  removed;  published  12- 
7-95 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 
Oregon;  published  11-28-95 

FEDERAL 

COMMUNICATIONS 
COMMWmON 
Convnon  carrier  services: 
Frame  relay  service;  tariff 
filing;  published  11-7-95 

FEDERAL  MARITIME 
COMMISSION 

Ocean  freight  forwarders, 
marine  termiral  operations, 
and  passenger  vessels: 
Automated  Tariff  FWng  and 
InAxmation  System 
(ATFI);  electronic  filing. 
processing  and  retrieval  of 
tariff  data;  published  11-7- 
95 
JUSTICE  DEPARTMENT 
Search  warrants  issuance; 
Federal  law  enforcement 
officers  authorization  to 
request;  published  12-7-95 

TRANSPORTATION 
DEPARTMENT 
Federal  AvMlon 
Administration 

Airworthiness  standards: 
Special  conditions- 
Beech  modef  200 
airplane,  etc.;  published 
12-7-95 

Comntents  Due  Next 


AGRICULTURE 
DEPARTMENT 
ConaoHdated  Farm  Sarvice 
Agency 

IMorth  American  Free  Trade 
Agreement  (NAFTA): 


End-use  ceriilicste  program; 
comments  due  by  12-14- 
95;  published  11-14-95 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoepherfc  Administration 
Fishery  conservation  and 

management 

PacWc  Coast  groundRsh; 
oonvnents  due  by  12-13- 
95:  published  11-28-95 

EDUCATION  DEPARTMENT 

BIHngual  education: 
Graduate  Mkiwship 
program;  comments  due 
by  12-11-96;  pubished 
11-9-95 
ENVIRONMENTAL 
PROTECTION  AQBKSr 
Ctaan  Air  Act  >..- .^i^!^-  s-,.- 
siaie  operanng  permas 
programs- 
Puerto  RiSt»comment8 
due  by  12-14-05; 
published  11-14-95 
Hazardous  wute: 
Identification  and  Hstlng- 
Dye  and  pigment 
production;  comments 
due  by  12-15-95; 
published  11-30-95 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodtties; 
exemptions: 

1.2-einanedtemine,  polymer 
with  oxirane  and 
melhyioxirane;  comments 
due  by  12-15-95; 
pubished  11-15-95 
Pesticides;  toierarKes  in  food, 
animal  feeds,  and  raw 
agricultural  commodHies: 
1-{I2-(2.4-dkMorophenyl><4- 
*  propyt-1 .3-dk»olan-2- 
yqmethylhl  H-1 .2.4-triazole 
(propioonazole);  comments 
due  by  12-15-95; 
published  11-15-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Public  motxie  services- 
Enhanced  91 1  services   . 
compatitMlity  with 
wireless  services; 
comments  due  by  12- 
15-95;  published  11-28- 
95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  artd  Drug 
Administration 

Food  additives: 
Adtiesive  coatings  arxl 
componerrts- 
Silver  chloride-coated 
titanium  dfoxide; 
comments  due  by  12- 
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15-95;  published  11-1 5- 
95 

INTERIOR  DEPARTMENT 

Fish  and  Wlkflife  Sarvice 

Endangered  arxl  threatened 
species: 

Bruneau  hot  springsnai 

Comment  period 
extension;  comments 
due  by  12-15-95; 
pubished  11-1^45 

JUSTICE  DEPARTMENT 

ExeoAive  Office  for 
Immigration  Review: 

Representation  and 
appearance,  nominal  fees 
requirement;  and  free 
legal  services  lists; 
comments  due  t)y  12-14- 
-    95;  published  11-14-95 


LABOR  DEPARTMENT 
Mine  Safety  and  HeaMt 
Administrstlon  , 

Metal  and  nonnrtetai  mine 

safety  arxl  health: 

First  aid  safety  standards; 
comments  due  by  12-11- 
95;  pubished  10-27-95 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Privacy  Act;  implementation; 

comments  due  by  12-15-95; 

published  11-15-95 
PERSONNEL  MANAGEMENT 
OFFICE 
Prevailing  rate  systems; 

comments  due  l)y  12-14-95; 

published  11-14-95    ■ 
SECURITIES  AND 
EX»1ANGE  COMMISSION 
Securities: 

Ownership  reports  and ' 
trading  by  officers, 


directors,  and  principal 

security  holders  (insider 

trading) 

Correction;  comments  due 

by  12-15-95;  published 

10-26-95 

STATE  DEPARTMENT 

Visas;  immigrant 

documentation: 

Diversity  immigrant  visa 
program;  requirements  to 
prevent  fraudulent 
practices;  comments  due 
by  12-13-95;  published 
11-13-95 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  C  airspace;  comments 
due  by  12-15-95;  published 
11-1-95 


Class  E  airspace;  comments 
due  by  12-11-95;  pubTished 
11-1-95 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
services: 

Federal  process  agents  of 
surety  companies; 
comments  due  by  12-11- 
95;  published  11-9-95 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 

have  becoiiie  law  were 

received  by  the  Office  of  ttie 

Federal  Register  for  Inclusion 

in  today's  List  of  Public 

Laws. 

Last  List  December  5,  1995 
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Order  No  iv! 


The  United  States 
Government  Manual 
1995/96 

As  the  official'handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

ftirticularly  helpful  for  those  interested  in  where  to  go 
and  who  to  contact  about  a  subject  of  particular  concern 
is  each  agency's  ["Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  riame  and  agency/subject  indexes. 

Of  significant  Historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$33.00  per  copy 


Superintendent  of  Documents  PubUcations  Order  Form 


Order  Processfig  Code: 

*7784 


Chmy»  your  order. 
H^eagy! 


■B 


I I   Y  llfH^^  please  send 


me. 


To  tax  your  orders  (202)  512-2250 
copies  of  the  The  United  States  GovemmeBt  Manual,  1995/96 


S/N  06f-00<MM)063-l  at  $33  ($41.25  foreign)  each. 

Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


The  total  cos^  of  my  order  is  $ 


(Company  or  persona  name) 


(Additional  address/a  tention  line) 


(Street  address) 


(City,  State,  Zip  code] 


(Daytime  phone  inciu  ding  area  code) 


(Purchase  order  no.) 


(Please  type  or  print) 


Please  choose  method  of  payment: 

G  Check  payable  to  the  Superintendent  of  Documents 

Q  GPO  Deposit  Account         I    I    ||    ||    I    I  —  Q 


Q  VISA     Q  MasterCard  Account 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


(Authorizing  signature) 


(Rev  9/95) 


Mafl  to:      Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WaaU;  Compilatian  «( 

Presidential  . 
Documents 


■  B-N.M>« 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  confererices,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  weelt. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presktential  activities  and 
White  House  announcements. 
Indexes  are  published  quarteriy. 

Published  by  the  Offk:e  of  tt)e  Federal 
Register,  Natkmal  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 

Charga  yow  ordar. 
If»  aaayl 

To  fu  your  orders  (202)  512-2233 

LJ  YES,  please  enter . 


*5420 


_  one  year  subscriptions  for  the  Weekly  CompilatioB  of  Presidential  Documents  (PD)  so  I 
can  keq>  up  to  date  on  Presidential  activities. 

□  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
diange.  International  customers  please  add  25%. 


(Company  or  peivmal  name) 


(Please  type  or  print) 


(Additional  address/attentioa  line) 


(Street  address) 


(City.  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  priracy,  ckcck  box  below: 

Q  Cio  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account            1                 1    1      -  Zl 

□  VISA  □  MasterCard        |    1    I      (exoiration) 

III                                  1    1    1    1    1    1         1 

(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The 

Federal  Register: 

What  It  b 

And 

How  To  Use  It 


Order  procewing  code 

*6173 


Annoimdiig  flie  Latest  Edttion 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  Am  Umt  of  liie  Fedonl  Registar— 
Code  of  Fedonl  Regnktions  System 

This  handbook  is  lued  for  the  educational 
worlcshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  woricshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Fbnn 

I I  YES<  please  send  me  the  following: 


Wn^iM 


Charge  your  ontor. 
tt^EMyf 
Tb  tax  your  orders  (202)-512-2250 


coplM  ol  Tlw 


WM  KtoandHaw1bUMll.al  I7X»  pm  copy.  Stock  Ho.  068-000-00044-4 


The  total  cost  of  ny  order  is  $ InterBational  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Metiiod  ot  Rqrment: 

I    I  Check  Pawable  to  the  Superintendent  of  Documents 

]-n 


(Coopuiy  or  Penonal  ^ame) 
i^icatioa 


(Please  type  or  print) 


(Additioaa]  addieat/a 


line) 


I    I  GPO  DqxMit  Account 

CJ  visa  or  MasterCard  Account 


(Street  address) 


(Cky,  Stale,  ZIP  Code) 


(Credit  card  expiration  dale) 


Thatkyoufor 
your  order! 


(Dsytime  piione  inciudipg  area  code) 


(Authorizing  Signature) 


(Rev.  1-93) 


(Pureiiaac  Older  fia) 


YES    NO 
avaOable  to  other  mnOers?  IHi    LJ 


Mail  lb:    New  Orders,  Superintended  of  Documents 
P.O.  Box  371954,  Pittsburgh,  R\  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put)lished  In  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  ttte  names  of  the  issuing 
agencies.  Significant  sut)iects  are  carried 
as  cross-references. 
-$24.00  per  year. 


A  finding  aid  is  included  in  each  pubhcalion  which  ists 
Federal  Register  page  numbers  mth  the  dale  ol  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Qrdar  PTocaning  Cods: 

"^5421 


l~l    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


i^^J 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  Sute,  Zip  code) 

(Daytime  phone  including  area  code) 

For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

G  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account 

□  VISA  □  MasterCard 


I 

J_      (expiration) 

-D 
D 


(Purchase  order  no.) 


(Authorizing  signature)  KVM 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  I^eral  recordkeeping 
obligations. 

The  various  abstracts  in  the  GinDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superfritendeint  of  Documents  Order  Form 

Oder  Proc888»ig  Code:  I 

*7296       I 

U  YES,  send  me  _ 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  51 2-2250 


i^  ^  J 


Company  or  personal  name 


subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  4f  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


(Please  type  or  print) 


Check  method  of  payment 

a  Check  payable  to  Superintendent  of  Documents 


Additional  addres  s/attention  line 


Street  address 


City,  State,  Zip  cc  de 


□  GPO  Deposit  Account                                  - 

QVISA      □  MasterCard                        (expiration  dat.) 

IE                        n: 

Thank  you  lor  your  order! 


Daytime  phone  inpluding  area  code 


Purchase  order  niimber  (optional) 


UMI 


Authorizing  signature  4/B4 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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FEDOtAL  XEGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Satvidays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Fedetal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat  500.  as  aaacnded;  44  U.S.C  Cb.  15)  and  the 
regulations  of  the  Adiainistrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribi<ion  is  made  only  bv  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 


The  Federal  *«b««*— '  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  The^  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  dociunents  having  general  . 
applicability  and  legal  eBect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  aie  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Registor  the  dav  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  FederaTRegister  Act.  44  U.S.C. 
1507  jKovides  that  the|  contents  of  the  Federal  Regirter  shall  be 
judicially  noticed.        i 

The  Federal  Ragieter  m  published  in  paper,  24x  microfiche  and  as 
an  online  database  thro^h  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  0{m».  The  online  database  is  updated  by  6 
ajn.  each  dav  the  Fadiral  Sogiater  is  published.  The  database 
includes  botn  text  and  graphics  from  Voliune  59,  Number  1 
(January  2, 1994)  forward.  Free  public  access  is  available  on  a 
Wide  Area  Infinmation  Server  (wAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can  access  the  database  by 
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THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  TT 

FOR:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regul^ons. 
WHO:       Sponaored  by  the  Office  of  the  Federal  Register. 
WHAT:     Frae  public  brieRngs  (approximately  3  hours]  to  present: 

1.  Hm  legalatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
ragttlatioiis. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  ioqwrtant  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
TBseirch  Federal  agency  regulations  which  directly  afiect  them. 
;_'     There  will  Im  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  SeanoBs) 
January  9,  1996  at  9K)0  am  and 
January  23,  1996  at  9:00  am 
Office  of  the  Federal  Register  Conference 
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Executive  Order  12981  of  December  5,  1995 
Administration  of  Export  Controls 


\ 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  but  not  limited  to  the 
International  Emergency  Economic  Powers  Act  (50  U.S.C.  1701  et.  seq.) 
("the  Act"),  and  in  order  to  take  additional  steps  with  respect  to  the  national 
emergency  described  and  declared  in  Executive  Order  No.  12924  of  August 
19,  1994,  and  continued  on  August  15,  1995,  I,  WILLIAM  J.  CLINTON. 
President  of  the  United  States  t>f  America,  find  that  it  is  necessary  for 
the  procedures  set  forth  below  to  apply  to  export  license  applications  submit- 
ted under  the  Act  and  the  Export  Administration  Regulations  (15  C.F.R. 
Part  730  et.  seq.)  ("the  Regulations")  or  imder  any  renewal  of,  or  successor 
to,  the  Export  Administration  Act  of  1979,  as  amended  (50  U.S.C.  App. 
2401  et.  seq.)  ("the  Export  Administration  Act"),  and  the  Regulations.  Accord- 
ingly, it  is  hereby  ordered  as  follows: 

Section  1.  License  Review.  To  the  extent  permitted  by  law  and  consistent 
with  Executive  Order  No.  12924  of  August  19,  1994,  the  power,  authority, 
and  discretion  conferred  upon  the  Secretary  of  Commerce  ("the  Secretary"). 
under  the  Export  Administration  Act  to  require,  review,  and  make  final 
determinations  with  regard  to  export  licenses,  documentation,  and  other 
>forms  of  information  submitted  to  the  Department  of  Commerce  pursuant 
to  the  Act  and  the  Regulations  or  under  any  renewal  of,  or  successor  to, 
the  Export  Administration  Act  and  the  Regulations,  with  the  power  of  succes- 
sive redelegation,  shall  continue.  The  Departments  of  State,  Defense,  and 
Energy,  and  the  Arms  Control  and  Disarmament  Agency  each  shall  have 
the  authority  to  review  ai\y  export  license  application  submitted  to  the 
Department  of  Commerce  pursuant  to  the  Act  and  the  Regulations  or  under 
any  renewal  of,  or  successor  to,  the  Export  Administration  Act  and  the 
Regulations.  The  Secretary  may  refer  license  applications  to  other  United 
States  Government  departments  or  agencies  for  review  as  appropriate.  In 
the  event  that  a  department  or  agency  determines  that  certain  types  of 
applications  need  not  be  referred  to  it,  suc:h  department  or  agency  shall 
notify  the  Department  of  Commerce  as  to  the  specific  types  of  such  applica- 
tions that  it  does  not  wish  to  review.  All  departments  or  agencies  shall 
promptly  respond,  on  a  case-by-case  basis,  to  requests  from  other  departments 
or  agencies  for  historical  information  relating  to  past  license  applications. 

Sec.  2.  Determinations,  (a)  All  license  applications  submitted  under  the 
Act  and  the  Regulations  or  any  renewal  of,  or  successor  to,  the  Export 
Administration  Act  and  the  Regulations,  shall  be  resolved  or  referred  to 
the  President  no  later  than  90  calendar  days  after  registration  of  the  completed 
license  application. 

(b)  The  following  actions  related  to  processing  a  license  application  submit- 
ted under  the  Act  and  the  Regulations  or  any  renewal  of,  or  successor 
to,  the  Export  Administration  Act  and  the  Regulations  shall  not  be  counted 
in  calculating  the  time  periods  prescribed  in  this  order: 

(1)  Agreement  of  the  Applicant.  Delays  upon  which  the  Secretary  and 
the  applicant  mutually  agree. 

(2)  Prelicense  Checks.  Prelicense  checks  through  government  channels 
that  may  be  required  to  establish  the  identity  and  reliability  of  the  recipient 
of  items  controlled  under  the  Act  and  the  Regulations  or  any  renewal  of. 
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or  successor  to,  the  Export  Administration  Act  and  the  Regulations,  provided 
that: 

(A)  the  need  for  such  prelicense  check  is  established  by  the  Secretary, 
or  by  another  department  or  agency  if  the  request  for  prelicense  check 
is  made  by  such  department  or  agency; 

(B)  the  Secretary  requests  the  prelicense  check  within  5  days  of  the 
determination  that  it  is  necessary;  and 

(C)  the  Secretary  completes  the  analysis  of  the  result  of  the  prelicense 
check  within  5  days. 

(3)  Requests  for  Govemment-To-Govemment  ^surances.  Requests  for 
govemment-to-govemment  assurances  of  suitable  end-use  of  items  approved 
for  export  imder  the  Act  and  the  Regulations  or  any  renewal  of,  or  successor 
to,  the  Export  Administration  Act  and  the  Regulations,  when  failure  to 
obtain  such  assurances  would  result  in  rejection  of  the  application,  provided 
that: 

(A)  the  request  for  such  assiuances  is  sent  to  the  Secretary  of  State 
mthin  5  days  of  the  determination  that  the  assurances  are  required; 

(B)  the  Secretary  of  State  initiates  the  request  of  the  relevant  government 
within  10  days  thweafter;  and 

(C)  the  license  is  issued  within  5  days  of  the  Secretary's  receipt  of 
the  requested  assurances.  Whenever  such  prelicense  checks  and  assurances 
are  not  requested  within  the  time  periods  set  forth  above,  they  must  be 
accomplished  within  the  time  periods  established  by  this  section. 

(4)  Multilateral  Reviews.  Multilateral  review  of  a  license  application 
as  provided  for  under  the  Act  and  the  Regulations  or  any  renewal  of, 
or  successor  to,  the  Export  Administration  Act  and  the  Regulations,  as 
long  as  multilateral  review  is  required  by  the  relevant  multilateral  regime. 

(5)  Consultations.  Consultation  with  other  governments,  if  such  consulta- 
tion is  provided  for  by  a  relevant  multilateral  regime  or  bilateral  arrangement 
as  a  precondition  for  approving  a  license. 

Sec  3.  Initial  Processing.  Within  9  days  of  registration  of  any  license  applica- 
tion, the  Secretary  shall,  as  appropriate: 

(a)  request  additional  information  from  the  applicant.  The  time  required 
for  the  applicant  to  supply  the  additional  information  shall  not  be  counted 
in  calculating  the  time  periods  prescribed  in  this  section. 

(b)  refer  the  application  and  {>ertinent  information  to  agencies  or  depart- 
ments as  stipulated  in  section  1  of  this  order,  and  forward  to  the  agencies 
any  relevant  information  submitted  by  the  applicant  that  could  not  be  re- 
duced to  electronic  form. 

(c)  assure  that  the  stated  classification  on  the  application  is  correct;  return 
the  application  if  a  license  is  not  required;  and,  if  referral  to  other  depart- 
ments or  agencies  is  not  required,  grant  the  application  or  notify  the  applicant 
of  the  Secretary's  intention  to  deny  the  application. 

Sec.  4.  Department  or  Agency  Review,  (a)  Each  reviewing  department  or 
agency  shall  specify  to  the  Secretary,  within  10  days  of  receipt  of  a  referral 
as  specified  in  subsection  3(b),  any  information  not  in  the  application  that 
would  be  required  to  make  a  determination,  and  the  Secretary  shall  promptly 
request  such  information  from  the  applicant.  If,  after  receipt  of  the  informa- 
tion so  specified  or  other  new  information,  a  reviewing  department  or  agency 
concludes  that  additional  information  would  be  required  to  make  a  deter- 
mination, it  shall  promptly  specify  that  additional  information  to  the  Sec- 
retary, and  the  Secretary  shall  promptly  request  such  information  from  the 
applicant.  The  time  that  may  elapse  between  the  date  the  information  is 
requested  by  the  reviewing  department  or  agency  and  the  date  the  information 
is  received  by  the  reviewing  department  or  agency  shall  not  be  counted 
in  calculating  the  time  periods  prescribed  in  this  order.  Such  information 
specified  by  reviewing  departments  or  agencies  is  in  addition  to  any  informa- 
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tion  that  may  be  requested  by  the  Department  of  Commerce  on  its  own 
initiative  during  the  first  9  days  after  registration  of  an  application. 

(b)  Within  30  days  of  receipt  of  a  referral  and  all  required  information, 
a  department  or  agency  shall  provide  the  Secretary  with  a  recommendation 
either  to  approve  or  deny  the  license  application.  As  appropriate,  such 
recommendation  may  be  with  the  benefit  of  consultation  and  discussions 
in  interagency  groups  established  to  provide  expertise  and  coordinate  inter- 
agency consultation.  A  recommendation  that  the  Secretary  deny  a  license 
shall  include  a  statement  of  the  reasons  for  such  recommendation  that 
are  consistent  with  the  provisions  of  the  Act  and  the  Regulations  or  any 
renewal  of,  or  successor  to,  the  Export  Administration  Act  and  the  Regula- 
tions and  shall  cite  both  the  statutory  and  the  regulatory  bases  for  the 
recommendation  to  deny.  A  department  or  agency  that  fails  to  provide 
a  recommendation  within  30  days  with  a  statement  of  reasons  and  the 
statutory  and  regulatory  bases  shall  be  deemed  to  have  no  objection  to 
the  decision  of  the  Secretary. 

Sec.  5.  Interagency  Dispute  Resolution,  (a)  Committers.  (1)(A)  Export  Admin- 
istration Review  Board.  The  Export  Administration  Review  Board  ("the 
Board"),  which  was  established  by  Executive  Order  No.  11533  of  June  4, 
1970.  and  continued  in  Executive  Order  No.  12002  of  July  7,  1977,  is 
hereby  continued.  The  Board  shall  have  as  its  members,  the  Secretary, 
who  shall  be  Chair  of  the  Board,  the  Secretary  of  State,  the  Secretary  of 
Defense,  the  Secretary  of  Energy,  and  the  Director  of  the  Arms  Control 
and  Disarmament  Agency.  The  Chairman  of  the  Joint  Chiefs  of  Staff  and 
the  Director  of  Central  Intelligence  shall  be  nonvoting  members  of  the  Board. 
No  alternate  Board  members  shall  be  designated,  but  the  acting  head  or 
deputy  head  of  any  member  department  or  agency  may  serve  in  lieu  of 
the  head  of  the  concerned  department  or  agency.  The  Board  may  invite 
ih9  heads  of  other  United  States  Government  departments  or  agencies,  other 
than  the  departments  or  agencies  represented  by  the  Board  members,  to 
participate  in  the  activities  of  the  Board  when  matters  of  interest  to  such 
departments  or  agencies  are  under  consideration. 

(B)  The  Secretary  may,  from  time  to  time,  refer  to  the  Board  such 
particular  export  license  matters,  involving  questions  of  national  security 
or  other  major  policy  issues,  as  the  Secretary  shall  select.  The  Secretary 
shall  also  refer  to  the  Board  any  other  such  export  license  matter,  upon 
the  request  of  any  other  member  of  the  Board  or  the  head  of  any  other 
United  States  Government  department  or  agency  having  any  interest  in 
such  matter.  The  Board  shall  consider  the  matters  so  referred  to  it,  giving 
due  consideration  to  the  foreign  policy  of  the  United  States,  the  national 
security,  the  domestic  economy,  and  concerns  about  the  proliferation  of 
armaments,  weapons  of  mass  destruction,  missile  delivery  systems,  and  ad- 
vanced conventional  weapons  and  shall  make  recommendations  thereon 
to  the  Secretary. 

(2)  Advisory  Committee  on  Export  Policy.  An  Advisory  Committee  on 
Export  Policy  ("ACEP")  is  established  and  shall  have  as  its  members  the 
Assistant  Secretary  of  Commerce  for  Export  Administration,  who  shall  be 
Chair  of  the  ACEP,  and  Assistant  Secretary-level  representatives  of  the  Depart- 
ments of  State,  Defense,  and  Energy,  and  the  Arms  Control  and  Disarmament 
Agency.  Appropriate  representatives  of  the  Joint  Chiefs  of  Staff  and  of  the 
Nonproliferation  Center  of  the  Central  Intelligence  Agency  shall  be  nonvoting 
members  of  the  ACEP.  Representatives  of  the  departments  or  agencies  shall 
be  the  appropriate  Assistant  Secretary  or  equivalent  (or  appropriate  acting 
Assistant  Secretary  or  equivalent  in  lieu  of  the  Assistant  Secretary  or  equiva- 
lent) of  the  concerned  department  or  agency,  or  appropriate  Deputy  Assistant 
Secretary  or  equivalent  (or  the  appropriate  acting  Deputy  Assistant  Secretary 
or  equivalent  in  lieu  of  the  Deputy  Assistant  Secretary  or  equivalent)  of 
the  concerned  department  or  agency.  Regardless  of  the  department  or  agenc>' 
,  representative's  rank,  such  representative  shall  speak  and  vote  at  the  ACEP 
on  behalf  of  the  appropriate  Assistant  Secretary  or  equivalent  of  such  depart- 
ment or  agency.  The  ACEP  may  invite  Assistant  Secretary-level  representa- 
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tives  of  other  United  States  Government  departments  or  agencies,  other 
than  the  departments  and  agencies  represented  by  the  ACEP  members,  to 
participate  in  the  activities  of  the  ACEP  when  matters  of  interest  to  such 
departments  or  agencies  are  under  consideration. 

(3)(A)  Operating  Committee.  An  Operating  Committee  ("OC")  of  the 
ACEP  is  established.  The  Secretary  shall  appoint  its  Chair,  who  shall  also 
serve  as  Executive  Secretary  of  the  ACEP.  Its  other  members  shall  be  rep- 
resentatives of  appropriate  agencies  in  the  Departments  of  Commerce,  State, 
Defense,  and  Energy,  and  the  Arms  Control  and  Disarmament  Agency.  The 
appropriate  representatives  of  the  Joint  Chiefs  of  Staff  and  the  Nonprolifera- 
tion  Center  of  the  Central  Intelligence  Agency  shall  be  nonvoting  members 
of  the  CXI.  The  OC  may  invite  representatives  of  other  United  States  Govern- 
ment departments  or  agencies,  other  than  the  departments  and  agencies 
represented  by  the  OC  members,  to  participate  in  the  activities  of  the  OC 
when  matters  of  interest  to  such  departments  or  agencies  are  under  consider- 
ation. 

(B)  The  OC  shall  review  all  license  applications  on  which  the  reviewing 
departments  and  agencies  are  not  in  agreement.  The  Chair  of  the  OC  shall 
consider  the  recommendations  of  the  reviewing  departments  and  agencies 
and  inform  them  of  his  or  her  decision  on  any  such  matters  within  14 
days  after  the  deadline  for  receiving  department  and  agency  recommenda- 
tions. As  described  below,  any  reviewing  department  or  agency  may  appeal 
the  decision  of  the  Chair  of  the  OC  to  the  Chair  of  &e  ACEP.  In  the 
absence  of  a  timely  appeal,  the  Chair's  decision  will  be  final. 

(b)  Resolution  Procedures.  (1)  If  any  department  or  agency  disagrees  with 
a  licensing  determination  of  the  Dejyulment  of  Commerce  made  through 
the  OC.  it  may  appeal  the  matter  to  the  ACEP  for  resolution.  A  department 
or  agency  must  appeal  a  matter  within  5  days  of  such  a  decision.  Appeals 
must  be  in  writing  fipom  an  official  appointed  by  the  President  by  and 
with  the  advice  and  consent  of  the  Senate,  or  an  officer  properly  acting 
in  such  capacity,  and  must  cite  both  the  statutory  and  the  regulatory  bases 
for  the  appeal.  The  AGEP  shall  review  all  departments'  and  agencies'  informa- 
tion and  recommendations,  and  the  Chair  of  the  ACEP  shall  inform  the 
reviewing  departments  and  agencies  of  the  majority  vote  decision  of  the 
ACEP  within  11  days  from  the  date  of  receiving  notice  of  the  appeal. 
Witlyn  5  days  of  the  majority  vote  decision,  any  dissenting  department 
or  agency  may  appeal  the  decision  by  submitting  a  letter  firom  the  head 
of  the  department  or  agency  to  the  Secretary  in  his  or  her  capacity  as 
the  Chair  of  the  Board.  Such  letter  shall  cite  both  the  statutory  and  the 
regulatory  bases  for  the  appeal.  Within  the  same  period  of  time,  the  Secretary 
may  call  a  meeting  on  his  or  her  owe  initiative  to  consider  a  license 
application.  In  the  absence  of  a  timely  appeal,  the  majority  vote  decision 
of  the  ACEP  shall  be  final. 

(2)  The  Board  shall  review  all  departments'  and  agencies'  information 
and  reconmiendations,  and  such  other  export  control  matters  as  may  be 
appropriate.  The  Secretary  shall  inform  the  reviewing  departments  and  agen- 
cies of  the  majority  vote  of  the  Board  within  11  days  ftt)m  the  date  of 
receiving  notice  of  appeal.  Within  5  days  of  the  decision,  any  department 
or  agency  dissenting  bom  the  majority  vote  decision  of  the  Board  may 
appeal  the  decision  by  submitting  a  letter  from  the  head  of  the  dissenting 
department  or  agency  to  the  President.  In  the  absence  of  a  timely  appeal, 
the  majority  vote  decision  of  the  Board  shall  be  final. 

Sec.  6.  The  license  review  process  in  this  order  shall  take  effect  beginning 
with  those  license  applications  registered  by  the  Secretary  60  days  after 
the  date  of  this  order  and  shall  continue  in  effect  to  the  extent  not  inconsistent 
with  any  renewal  of  the  Export  Administration  Act,  or  with  any  successor 
to  that  Act. 


Sec  7.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch  and  is  not  intended  to,  and  does 
not,  create  any  rights  to  administrative  or  judicial  review,  or  any  other 
right  or  benefit  or  trust  responsibility,  substantive  or  procedural,  enforceable 
by  a  party  against  the  United  States,  its  agencies  or  instrumentalities,  its 
officers  or  employees,  or  any  other  person. 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart880 
RIN3206-AG40 

Federal  Employees  Health  Benefits 
Program;  HMO  Plan  Applications 

AGENCY:  Office  of  Personnel 

Management. 

ACnOM;  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
regulations  to  clarify  the  poUcy  under 
which  it  invites  applications  from 
comprehensive  medical  plans  (CMP's), 
commonly  referred  to  as  Health 
Maintenance  Organizations  (HMO's),  to 
participate  in  the  Federal  Employees 
Health  Benefits  (FEHB)  Program.  This 
clarification  is  necessary  in  order  to 
ensure  that  OPM  and  the  CMP's 
(HMO's)  are  providing  the  best  possible 
service  to  FEHB  enrollees. 
EFFECTIVE  DATE:  February  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Faith  M.  Hannon,  (202)  606-0004. 
SUPPLEMENTARY  INFORMATION:  On 
December  5, 1994,  OPM  pubUshed  an 
interim  regulation  in  the  Federal 
Register  (59  FR  62283)  to  clarify  the 
policy  imder  which  it  invites 
applications  from  comprehensive 
medical  plans  (C3vlP's),  commonly 
referred  to  as  Health  Maintenance 
Organizations  (HMO's),  to  participate  in 
the  FEHB  Program.  OPM  made  a 
determination  not  to  invite  new  plan 
applications,  with  a  limited  exception, 
for  contract  year  1996.  In  addition,  OPM 
decided  neither  to  accept  benefit  change 
proposals  from  plans  already  in  the 
FEHB  Program  nor  to  print  new  plan 
brochures  or  a  comparison  guide  for 
contract  year  1996. 

OPM  received  15  written  comments 
and  numerous  phone  calls  concerning 
the  regulation.  All  of  the  commenters 


objected  that  OPM  did  not  give  HMO's 
sufficient  notice  of  its  determination  not 
to  accept  applications  and  benefit 
change  proposals  for  the  1996  contract 
year.  Among  other  issues,  they 
contended  tihat  many  HMO's  had 
already  expended  a  substantial  amount 
of  time  preparing  applications  or 
developing  plan  benefit  designs  and  that 
OPM's  decision,  therefore,  caused  them 
undue  hardship.  In  addition,  some 
commenters  disagreed  with  OPM's 
position  that  this  regulation  clarified 
existing  policy  and  that  the  Director  of 
OPM  had  authority  to  determine  when 
plan  appUcations  would  be  accepted. 

After  careful  consideration  of  the 
comments  received,  OPM  concluded 
that  its  time  fi^mes  had,  in  fact,  been 
too  compressed  to  allow  for  a  thorough 
review  of  all  the  consequences  of  the 
decision  not  to  accept  applications  and 
that  it  had  not  allowed  sufficient  time 
for  comments.  As  a  result,  OPM  decided 
to  accept  applications  and  benefit 
change  proposals  for  contract  year  1996 
and  to  provide  the  public  with  a  longer 
comment  period. 

Therefore,  OPM  published  a  notice  in 
the  Federal  Register  on  March  13, 1995, 
(60  FR  13491),  which  stated  that  OPM 
would  accept  applications  from  new 
HMO's  for  participation  in  the  FEHB 
Program,  and  benefit  change  proposals 
firom  plans  currently  participating,  for 
contract  year  1996.  In  this  notice,  OPM 
extended  the  deadline  for  submission  of 
the  completed  applications-tx)m 
January  31  to  March  31, 19)^5.  and 
allowcKl  for  a  second  extension  if  OPM 
requested  additional  information  from 
the  applicants.  OPM  also  published  the 
clarification  of  the  policy  under  which 
it  invites  applications  from  HMO's  as  a 
proposed  regulation  in  the  Federal 
Register,  (60  FR  15074),  on  March  22, 
1995.  This  issuance  was  in  response  to 
those  commenters  who  objected  to  the 
length  of  the  comment  period  of  the 
interim  regulation  and  other  alleged 
publication  technicalities  under  the 
Administrative  Procedure  Act  (APA). 

OPM  received  seven  written 
responses  to  the  proposed  regulation. 
The  primary  issues  mentioned  by  most 
commenters  were  that  closing  the  FEHB 
Program  for  an  unlimited  period  of  time 
would  limit  health  plan  choices  for 
Federal  employees,  and  would  restrict 
competition  within  the  FEHB  Program. 
Both  features  are  considered  to  be 
halhnarks  of  the  Program.  Some 


commenters  also  opined  that  this 
regulation  contravenes  OPM's  obligation 
to  contract  with  federally  qualified 
HMO's  and  the  related  HMO  dual 
choice  mandate.  These  comments  may 
have  originated  from  a 
misunderstanding  of  the  extent  of  the 
regulation.  It  was  never  OPM's  intention 
to  close  the  FEHB  Program  to  new 
HMO's  for  unlimited  periods  of  time. 
Because  this  misconception  appears  to 
be  widespread,  the  final  rule  states  that 
it  is  OPM's  intention  to  accept  new 
HMO  applications  on  an  aimual  basis 
except  in  those  rare  instances  when  the 
Director  decides  it  is  not  in  the  best 
interest  of  the  Federal  enrollees  and  the 
FEHB  Program.  If  this  should  ocoir, 
sufficient  advance  notice  would  be 
given  to  the  HMO  industry,  i.e.,  an  entry 
in  the  Federal  Register  at  least  seven 
months  prior  to  the  date  appUcations 
would  be  due  for  the  contract  year  for 
which  applications  will  not  be  accepted, 
allowing  for  a  comment  period  of  sixty 
days.  Generally,  there  is  eleven  months 
lead  time  between  when  applications 
are  due  on  January  31,  and  the  start  of 
the  contract  year  for  which  the 
applications  are  being  accepted. 

Several  commenters  stated  that  it  is 
their  belief  that  the  Federal  Employees 
Health  Benefits  Act  (FEHBA)  does  not 
grant  the  Director  of  OPM  the  authority 
to  determine  when  it  is  beneficial  to  the 
FEHB  Program  to  accept  appUcations 
from  HMO's  for  participation  in  the 
Program.  It  was,  and  is,  the  conclusion 
of  OPM  that  the  Director  has  always  had 
this  authority  and  that  this  regulation 
simply  clarifies  the  policy  under  which 
this  authority  is  administered.  The  final 
rule  states  this  conclusion. 

Many  commenters  offered  to  assist 
OPM  in  streamlining  the  application 
process  so  that  OPM  might  utilize  its 
resources  in  the  most  effective  way  to 
benefit  Program  enrollees.  OPM  is 
appreciative  of  these  offers  and  is 
working  closely  with  representatives  of 
the  industry  and  other  knowledgeable 
organizations  ts^mprove  the  appUcation 
process. 

This  Final  Rule  is  also  updating  the 
mailing  address  of  the  Office  of 
Insurance  Programs  listed  in  the  final 
sentence  of  §  890.203(a)(5). 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant 'economic  impact  on 
a  substantial  nimiber  of  small  entities 
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because  they  primarily  affect  OPM's 
administrative  procequres. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure,  Govemmont  employees, 
Health  facilities.  Health  insurance, 
Health  professions,  Hostages,  Iraq. 
Kuwait,  Lebanon,  Reporting  and 
recordkeeping  requirements. 
Retirement.  j 

U.S.  Office  of  PersoniiBl  Management. 
JamnB-King. 
Director. 

Accordingly,  0PM  Is  amending  5  CFR 
Part  890  as  follows: 

PART  890— FEOERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  fiillows: 

Andierity:  5  U.S.C.  8913;  §  890.803  also 
issued  under  50  U.S.C  ^3p.  22  U.S.C.  4069c 
and  4069C-1;  Subpart  L  also  issued  under 
sec.  S99Cof  Pub.  L  10U513, 104  SUt.  2064, 
as  amended.  I 

2.  In  §  890.203,  paragraphs  (a)(1)  and 
(a)(2),  and  the  last  sentence  in  paragraph 
(a)(5)  are  revised  to  repd  as  follows: 

f8M.203    Application  lor  approval  of.  and 
I  of  amandments  to,  liealth  benefits 


UMI 


(a)  New  plan  appliaations.  (1)  The 
IDirector  of  0PM  shall  consider 
appUcations  to  participate  in  the  FEHB 
Program  from  comprehensive  medical 
plans  (CMP's)  at  his  or  her  discretion. 
CMP's  are  automatically  invited  to 
submit  applications  annually  to 
participate  in  the  FEHB  Program  imless 
otherwise  notified  by  OPM.  If  the 
Director  should  deteriiine  that  it  is  not 
beneficial  to  the  enroftees  and  the 
Program  to  consider  applications  for  a 
specific  contract  year.  OPM  will  publish 
a  notice  with  a  60  day  comment  period 
in  the  Federal  Ragist^  no  less  than  7 
months  prior  to  the  d«te  applications 
would  be  due  for  the  fpecific  contract 
year  for  which  applications  will  not  be 
accepted. 

(2)  When  applications  are  considered, 
CMP's  should  apply  ft>r  approval  by 
writing  to  the  Office  qf  Personnel 
Management,  Washington,  E)C  20415. 
Application  letters  must  be 
accompanied  by  any  descriptive 
mate.ial,  financial  data,  or  other 
documentation  requii^  by  OPM.  Plans 
must  submit  the  lettet  and  attachments 
in  the  OPM-spedfied  jformat  by  January 
31,  or  another  date  spJBcified  by  OPM,  of 
the  year  preceding  th^  contract  year  for 
which  applications  ase  being  accepted. 
Plans  must  submit  evidence 
demonstrating  they  meet  all 
requirements  for  appmval  by  March  31 


of  the  year  preceding  the  contract  year 
for  which  applications  are  being 
accepted.  Plans  that  miss  either 
deadline  cannot  be  considered  for 
participation  in  the  next  contract  year. 
All  newly  approved  plans  must  submit 
benefit  and  rate  proposals  to  OPM  by 
May  31  of  the  year  preceding  the 
contract  year  for  which  applications  are 
being  accepted  in  order  to  be  considered 
for  participation  in  that  contract  year. 
OPM  may  make  counter-proposals  at 
any  time. 
*        •       *        •        • 

(5)  *  •  *  The  extent  of  the  data  and 
documentation  to  be  submitted  by  a 
plan  so  qualified  by  PiHS,  as  well  as  by 
a  non-qualified  plan,  for  a  particular 
review  cycle  may  be  obtained  by  writing 
directly  to  the  Office  of  Insurance 
Programs,  Retirement  and  Insurance 
Service,  Office  of  Personnel 
Management,  Washington,  DC  20415. 
***** 

(FR  Doc  95-29882  Filed  12-7-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspaction 
Service 

9  CFR  Part  77 
[Docket  No.  96-072-1] 

Tuberculosia  in  Cattle  and  Bison;jSlate 
Designation 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 

tuberculosis  regulations  concerning  the 
interstate  movement  of  cattle  and  bison 
by  reducing  the  designation  of 
Wisconsin  from  an  accredited-fiee  State 
to  an  accredited-free  (suspended)  State. 
We  have  determined  that  Wisconsin  no 
longer  meets  the  criteria  for  designation 
as  an  accredited-fi^e  State  but  meets  the 
criteria  for  designation  as  an  accredited- 
free  (suspended)  State.  This  change  is 
necessary  to  prevent  the  spread  of 
tuberculosis  in  cattle  and  bison. 
DATES:  Interim  rule  effective  December 
8, 1995.  Consideration  will  be  givm 
only  to  comments  received  on  or  before 
February  6, 1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-072-1,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 


Docket  No.  95-072-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  betweeA  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Mitchell  Essey.  Senior  Staff 
Veterinarian,  Cattie  Diseases  and 
Surveillance.  VS.  APHIS,  Suite  3B08, 
4700  River  Road  Unit  36,  Riverdale,  MD 
20737-1231.  (301)  734-7727. 

SUPPtfMENTARV  INFORMATION: 
Background 

Bovine  tuberculosis  is  the  contagious, 
infectious,  and  commimicable  disease 
caused  by  Mycobacterium  bovis.  The 
tuberculosis  regulations  contained  in  9 
CFR  part  77  (referred  to  below  as  the 
regulations),  regulate  the  interstate 
movement  of  cattle  and  bison  because  of 
tuberculosis.  Cattle  and  bison  not 
known  to  be  a%cted  with  or  exposed  to 
tuberculosis  are  eligible  for  interstate 
movement  without  restriction  if  those 
cattle  or  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  States.  accredited-fr«e  (suspended) 
States,  or  modified  accredited  States. 
The  regulations  restrict  the  interstate 
movement  of  cattle  or  bison  not  known 
to  be  affected  with  or  exposed  to 
tuberculosis  if  those  cattle  or  bison  are 
moved  from  jurisdictions  designated  as 
nonmodified  accredited  States. 

The  status  of  a  State  is  based  on  its 
freedom  from  evidence  of  tuberculosis, 
the  effectiveness  of  the  State's 
tuberculosis  eradication  program,  and 
the  degree  of  the  State's  compliance 
with  the  standards  contained  in  a 
doaunent  captioned  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication,"  which  is  incorporated  by 
reference  into  the  regulations. 

An  accredited-free  State,  as  defined  in 
§  77.1  of  the  regulations,  is  a  State  that 
has  no  findings  of  tuberculosis  in  any 
cattle  or  bison  in  the  State  for  at  least 
5  years.  The  State  must  also  comply 
with  all  the  provisions  of  the  "Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  regarding 
accredited-free  States. 

An  accredited-free  (suspended)  State 
is  defined  as  a  State  with  accredited-free 
status  in  which  tuberculosis  has  been 
detected  in  any  cattle  or  bison  in  the 
State.  A  State  with  accredited-free 
(suspended)  status  is  qualified  for 
redesignation  of  accredited-free  status 
after  the  herd  in  which  tuberculosis  is 
detected  has  been  quarantined,  an 
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epidemiological  investigation  has 
confirmed  that  the  disease  has  not 
spread  from  the  herd,  and  all  reactor 
cattle  and  bison  have  been  destroyed. 
However,  if  tuberculosis  is  detected  in 
two  at  more  herds  in  the  State  within 
48  months,  the  State's  accredited-free 
status  is  revoked. 

Before  publication  of  this  interim 
rule,  Wisconsin  was  designated  in  §  77.1 
of  the  regulations  as  an  accredited-free 
State.  However,  because  tuberculosis 
has  recently  been  confirmed  in  one  herd 
within  the  State,  the  Administrator  has 
determined  that  Wisconsin  no  longer 
meets  the  criteria  for  designation  as  an 
accredited- fiee  State,  but  instead  meets 
the  criteria  for  designation  as  an 
accredited-fiee  (suspended)  State. 
Therefore,  we  are  amending  the 
regulations  by  removing  Wisconsin  from 
the  list  of  accredited-free  States  in  §  77.1 
and  adding  it  to  the  list  of  accredited- 
free  (suspended)  States  in  that  section. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to  change 
the  regulations  so  that  they  accurately 
reflect  the  current  tuberculosis  status  of 
Wisconsin  as  an  accredited-free 
(suspended)  State.  This  will  provide 
prospective  cattle  and  bison  buyers  with 
acciuate  and  up-to-date  information. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  unqer  these  conditions, 
we  find  good  caus^^der  5  U.S.C.  553 
to  make  it  effective  ut)on  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Wisconsin  has  approximately  61,000 
cattle  herds  containing  3.85  million 
cattle  and  bison.  An  estimated  98 
percent  of  these  herds  are  owned  by 
small  businesses.  Changing  the  status  of 
Wisconsin  may  affect  the  marketability 
of  cattle  and  bison  from  the  State,  since 


some  prospective  cattle  and  bison 
buyers  prefer  to  buy  cattle  and  bison 
from  accredited-free  States.  This  may 
result  in  a  small  detrimental  economic 
impact  on  some  small  entities.  We 
anticipate  that  this  action  will  not  have 
a  significant  effect  on  marketing 
patterns  in  Wisconsin  and  will  therefore 
not  have  a  significant  effect  on  those 
small  entities  affected  by  this  action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis.  , 

Accordingly,  9  CFR  part  77  is 
amended  as  follows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  114, 114a.  115- 
117, 120, 121, 134b,  134f;  7  CFR  2.17,  2.51, 
and  371.2(d). 

S77.1    [Amended] 

2.  In  §  77.1,  in  the  definition  for 
Accredited-free  state,  paragraph  (2)  is 
amended  by  removing  "Wisconsin,". 

3.  In  §  77.1,  in  the  definition  for 
Accredited-free  (suspended)  State, 
paragraph  (2)  is  amended  by  removing 
"None"  and  adding  "Wisconsin"  in  its 
place. 


.  Done  in  Washington,  DC.  this  21st  day  of 

November  1995. 

Lonnie  J.  King, 

Administrator,  Animal  and  Plant  t^alth 

Inspection  Service. 

IFR  Doc.  95-30017  Filed  12-7-95;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1512 

Requirements  for  Bicycles 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Revocation  of  rules. 

SUMMARY:  The  Commission  revokes  two 
labeling  rules  applicable  to  bicycles 
introduced  into  interstate  commerce 
between  May  11, 1976,  and  May  11, 
1978.  The  Commission  is  revoking  these 
rules  because  no  bicycles  offered  for 
sale  at  this  time  are  subject  to  their 
requirements. 

EFFECTIVE  DATE:  December  8, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  F.  Brauninger,  Attorney.  Office  of 
the  General  Counsen  Consiuner  Product 
Safety  Commission,^ashington,  DC 
20207;  telephone  (301)  504-0980, 
extension  2216. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  1976,  the  Commission  published 
regulations  prescribing  safety 
requirements  for  bicycles  under  the 
authority  of  the  Federal  Hazardous 
Substances  Act  (FHSA)  (15  U.S.C.  1261 
et  seq.),  to  become  effective  on  May  11, 
1976.  (See  the  Federal  Register  notice  of 
January  28,  1976;  41  FR  4144.)  These 
regulations  are  codified  at  16  CFR  Part 
1512,  and  include  requirements  for  the 
design,  performance,  and  labeling  of 
bicycles. 

The  regulations  are  applicable  to 
bicycles  introduced  into  interstate 
commerce  on  and  after  May  11, 1976. 
Bicycles  introduced  into  interstate 
commerce  before  that  date  are  not 
subject  to  their  requirements. 
Consequently,  on  the  effective  date  of 
the  regulations,  bicycles  introduced  into 
interstate  commerce  before  May  11, 
1976,  could  be  sold  without  violating 
the  regulations  or  the  FHSA. 

B.  Issuance  of  Temporary  Labeling 
Requirements 

To  help  consumers  identify  bicycles 
manufactured  to  comply  with  the 
regulations,  the  Commission  included  a 
requirement  in  the  regulations  that 
bicycles  introduced  into  interstate 
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comnrarce  from  M^y  11, 1976.  thioogb 
May  11, 1978.  hadfto  be  labeled  with  a 
hang  tag  or  other  removable  label 
stating:  "Meets  U.$.  Consumer  Product 
Safsty  CommissioQ  Regulations  for 
Bicycles."  See  section  1512.19(d)  of  the 
regulations.  Sectiop  1512.19(d)  specifies 
minimuTn  dimenslnns  for  the  label  and 
the  height  of  the  leering  of  the  required 
statement.  ' 

After  the  effsctive  date  of  the  bicycle 
regulations,  the  Ccwimission  issued  a 
statement  of  policy  and  interpretation  to 
allow  minor  vanadons  in  the  size  of  the 
hang  tags  or  ]abel8;required  by  section 
1512.19(d).  See  the  Federal  Register  of 
May  27, 1978.  Thei  statement  of  policy 
and  interpretation  lis  codified  as  16  CFR 
1512.50. 

CEemcatkn 

No  bicycles  introduced  into 
commerce  now  or  In  the  future  are  or 
ivill  be  sul^ect  to  the  labeling  nileand 
policy  statement  cedified  at  16  CFR 
1512.19(d)  and  1512.50.  For  this  reason, 
the  Commission  is  revoking  that  rule 
and  pohcn^  8tatam«it. 

GenmaUy,  the  A|lmini«tiative 
Procedure  Act  (ARA)  (5  U.S.C.  553) 
requires  agencies  to  publish  a  notice  of 
proposed  rulemakhig  and  provide 
opportunity  for  pwlic  comment  before 
issuing  or  revoking  a  regulation. 
However,  the  APA;  provides  at  S  U.S.C. 
553(b)(B)  that  the  iequirement  for  a 
notice  of  proposed  rulemaking  is  not 
applicable  when  t^e  agency  Bnds  for 
good  cause  that  nojtice  of  proposed 
rulemaking  and  piiblic  participation  are 
"impracticable,  ui^iecessary.  or  contrary 
to  the  public  interest." 

The  Commission  finds  for  good  cause 
that  notice  of  propbsed  rulemaking  and 
public  partidpation  are  unnecessary.  As 
noted,  Ubeling  im^er  16  CFR  1512.19(d) 
and  1512.50  was  required  only  for 
bicycles  introduced  into  commerce  from 
May  11, 1976.  to  May  11, 1978.  The 
rules  being  revoked  have  no  efiiact  on 
the  rights  or  duties  of  any  persons  who 
manufacture,  sell,  br  purchase  bicycles 
at  this  time.  Providing  notice  of 
proposed  rulemaking  and  opportunity 
for  submission  of  written  comments  on 
the  proposal  would  be  a  meaningless 
procedure  in  this  Oase. 

The  APA  also  requires  at  5  U.S.C. 
553(d)  that  a  substantive  rule  must  be 
published  at  least  80  days  before  its 
effective  date  imlees  the  agency  finds  for 
good  cause  that  svch  delay  is  not 
needed.  Again,  no  bicycles  ofiered  for 
sale  now  or  in  the  futiire  are  or  will  be 
subject  to  the  rule^  being  revoked. 
Therefore,  the  Cratmission  finds  for 
good  cause  that  a  delayed  effective  date 
is  unnecessary,  and  this  revocation  shall 
beccHne  effective  itnmediately. 


D.  Cmclttsk» 

Therefore,  imder  the  authcmty  of 
section  553  of  the  Administrative 
Procedure  Act  and  sections  2  and  3  of 
the  Federal  Hazardous  Substances  Act. 
the  Commission  heeeby  amends  titfe  16 
of  the  Code  of  Federal  Regulations, 
Chapter  n.  Subchapter  C.  Part  1512  to 
read  as  follows: 

PART  1512-{AMENDEp] 

1.  The  authority  for  Part  1512 
continues  to  read  as  follows: 

Aodwrity:  Sec.  2(0l(D).  (q)(l)(A).  (s). 
3(eKl).  74  SUL  372,  374.  as  amended,  80 
StaL  1304-05,  83  Stat  187-«9  (15  U.S.C. 
1261. 1262). 

f1S12.19    cneiwoved  end  Reeerved} 

f  1512.80    [Removed  end  Reeefved] 

2.  Sections  1512.19(d)  and  1512.50 
are  removed  and  reserved  effective 
December  8. 1995. 

Dated:  December  4, 1905. 
Sadjre  E.  Donn. 

Secretary,  Contumer  Product  Safety 
CommtMum. 
(PR  Doc  9&-29898  Piled  12-7-95;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[VA21-1-«883«  A-1-FRL-6342-1] 

Approval  and  Promulgalion  Of  Ahr 
Quality  Plana;  Virginia;  Withdrawal  of 
nnal  Rulo  Pertaining  to  VOC  RACT 
Raquiremants 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rulemaking. 

SUMMARY:  On  September  27. 1995.  EPA 

published  approval  of  a  State 
bnplementation  Plan  (SEP)  revision 
submitted  by  the  Commonwealth  of 
Virginia  (60  FR  49767)  pertaining  to 
amendments  to  Virginia's  major  source 
volatile  organic  compound  (VOC) 
reasonably  available  control  technology 
(RACT)  requirements,  applicable  in  the 
Richmond  ozone  nonattainment  area 
and  the  Virginia  portion  of  the 
Washington,  DC  ozone  nonattainment 
area.  This  action  was  published  without 
prior  proposal  because  EPA  anticipated 
no  adverse  comments.  Because  EPA 
received  adverse  comments  on  this 
action,  EPA  is  removing  the 
amendments  made  by  the  September  27, 
1995  final  rule  pertaining  to  VOC  RACT 
requirements  in  Virginia. 
EFFECTIVE  DATE:  November  27. 1995. 


FOR  FURTHB)  INFORMATION  CONTACT: 
Maria  A.  Pino.  (215)  597-9337. 

SUPPLEMENTARY  INFORMATION:  On 
">  September  27, 1995.  EPA  published 
approval  of  a  SIP  revision  pertained  to 
amendments  to  Virginia's  major  source 
VOC  RACT  requirements  (60  FR  49767). 
The  intended  effiact  of  this  action  was  to 
approve  the  submitted  amendments  to 
Virginia's  majcM-  source  VOC  RACT 
requirements  because  they  strengthen 
Virginia's  SEP.  EPA  approved  this  direct 
final  rulemaking  without  prior  proposal 
because  the  Agency  viewed  it  as  a 
noncontroversial  amendment  and 
anticipated  no  adverse  comments.  The 
final  nile  was  published  in  the  Federal 
Register  with  a  provision  for  a  30  day 
comment  period  (60  FR  49767). 

A  proposed  rule  pertaining  to  the 
same  amendments  to  Virginia's  VOC 
RACT  requirements  was  also  published 
in  the  Federal  Register  on  September 
27, 1995  (60  FR  49813).  EPA  announced 
that  the  final  rule  would  convert  to  a 
proposed  rule  in  the  event  that  adverse 
OMnments  were  sulnmtted  to  EPA 
within  30  days  of  publication  of  the  rule 
in  die  Federal  Re^uter  (60  FR  49767). 
The  final  action  would  be  withdrawn  by 
publishing  a  document  announcing 
withdrawal  of  the  final  rulMnaldng 
action.  EPA  received  adverse  comment 
within  the  prescribed  comment  period. 
Therefore,  EPA  is  removing  the 
amendments  made  by  the  September  27, 
1995  final  rulemaking  action.  All  public 
comments  received  wdll  be  addressed  in 
a  subsequent  rulemaking  action  based 
on  the  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 

Dated:  November  3. 1995. 
Stanley  Laslunvsld, 
Acting  Regional  Administrator.  Region  m. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  52  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  W— Virginia 
152.2420    [Amended] 

2.  Section  52.2420  is  amended  by 
removing  paragraph  (c)(l06). 

(FR  Doc.  95-29927  Filed  12-07-95;  8:45  am] 
MLLMO  C00a«M-6*-P 
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40  CFR  Part  63 
[FRL-6349-SI 

National  Emiaalon  Standards  for 
Hazardoua  Air  Pollutants  for  Source 
Catagoriaa:  Qaaoline  Distrilxition 
(Stage  1) 

AGENCY:  Environmental  Protection 

Agency  (Q>A). 

ACTION:  Notice  of  partial  stay  and 

reconsideration. 

SUMMARY:  Today's  action  provided  in 
this  document  annoimces  a  partial  3- 
month  stay  of  the  December  14, 1995 
compliance  date  for  certain  provisions 
of  the  December  14, 1994  "National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories: 
Gasoline  Distribution  (Stage  1)".  The 
December  14. 1995  compliance  date  for 
leak  detection  and  repair  provisions  and 
initial  notifications  is  stayed  for  existing 
facilities  until  March  7. 1996.  The  EPA 
is  issuing  this  stay  pursuant  to  Clean  Air 
Act  section  307(d)(7)(B),  42  U.S.C.     . 
7607(d)(7)(B),  which  provides  the 
Administrator  authority  to  stay  the 
effectiveness  of  a  rule  during 
reconsideration. 

EFFECTIVE  DATE:  December  8, 1995. 
FOR  FURTHER  WFORMATION  CONTACT: 
Mr.  Stephen  Shedd  at  (919)  541-5397. 
Emission  Standards  Division  (MD-13). 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPftaKNTARY  INFORMATION: 

L  Bacl(gn»uad 

On  December  14, 1994  (59  FR  64303). 
the  Environmental  Protection  Agency 
(EPA)  promulgated  in  the  Federal 
Regirter  a  rufe,  "National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories:  Gasoline 
Distribution  (Stage  1)"  (the  "Gasoline 
Distribution  NESHAP").  The  Gasoline 
Distribution  NESHAP  regulates  all 
hazardous  air  pollutants  emitted  from 
new  and  existing  bulk  gasoline 
terminals  and  pipeline  breakout  stations 
that  are  major  sources  of  HAP  emissions 
or  are  located  at  sites  that  are  maior 
sources  of  HAP  emissions.  Among  the 
promulgated  recpiirements  for  existing 
sources  under  this  rule  are  the 
requirements  that  existing  sources 
institute  an  equipment  leak  program 
and  provide  an  initial  notification  of 
regulatory  status  and  use  of  a  screening 
equation  before  December  15, 1995  (40 
CFR  63.424(e)  and  40  CFR  63.428(a). 

(iMl).and(jXl)).  .•'■'- 

Whether  a  bulk  gasoline  teiminai  or 

pipeline  bieekout  station  is  a  maior 

source  or  at  a  site  that  is  a  m^  source 


is  determined  by  a  site's  "potential  to 
emit  considering  controls."  CAA  112(a), 
42  U.S.C.  7412(a).  In  the  Gasoline 
Distribution  NESHAP.  the  EPA 
promulgated  two  mechanisms  for 
determining  major  source  status  that  are 
specific  to  tills  rule:  first,  the  NESHAP 
included  equations  for  determining 
potential  emissions  from  terminals  and 
breakout  stations  based  on  the  HAP 
content  of  gasoline,  gasoline 
throughput,  and  emission  rates  from 
equipment  used  to  handle  gasoline;  and 
second,  the  NESHAP  allowed  for  case- 
by-case  review  or  "emissions  inventory" 
of  a  site's  emissions.  40  CFR  §63.420. 
The  equations  could  be  used  only  by 
bulk  terminals  and  pipeline  breakout 
stations  that  were  at  sites  that  had  no 
other  80int»s  of  HAPs.  Other  facilities 
would  be  able  to  establish  potential  to 
emit  either  by  an  emissions  inventory  or 
by  using  other  means  (outside  the  rule) 
that  are  generally  available  to  sources 
under  Subpart  A  of  part  63,  the  General 
Provisions,  and  related  guidance. 

The  American  Petroleimi  Institute 
(API)  submitted  to  the  EPA  a  petition  for 
reconsideration  (API  Petition)  of 
provisions  of  the  Gasoline  Distribution 
NESHAP  affecting  how  bulk  gasoline 
terminals  and  pipeline  breakout  stations 
may  establish  "area  source"  status  (i.e.. 
ncm-major  source  status],  including  the 
timing  and  method  of  obtaining 
potential  to  emit  limits.  Several 
developments  since  the  promulgation  of 
the  Gasoline  Distribution  NESHAP  have 
led  the  EPA  to  stay  this  compliance  date 
to  respond  to  the  petition  for 
reconsideration.  In  particular,  as 
discussed  in  the  Federal  Register  notice 
(60  FR  56133.  November  7, 1995) 
proposing  amendments  of  the 
compliance  dates  for  the  initial 
notific^on  and  the  equipment  leak 
detectioA  provisions  of  the  NESHAP, 
new  information  indicates  that  many 
sources  that  were  assumed  to  be  area 
sources  itiay  be  unable  to  use  the 
mechanisms  for  estabUshing  area  source 
status  under  the  rule.  The  EPA  is 
currmtiy  reconsidering  certain 
provisicms  in  the  Gasoline  Distribution 
NESHAP  by  collecting  and  considering 
comments  on  the  November  7. 1995 
proposal.  The  EPA  plans  to  take  final 
action  on  the  proposed  rufe  prior  to  the 
end  of  the  stay  announced  in  today's 
notice.  The  information  being 
considered  during  this  reconsideration 
of  the  Gasoline  Distribution  NESHAP  is 
contained  in  Docket  No.  A-92-38  (See 
40  FR  56133). 

When  the  EPA  promulgated  the 
Gasoline  Distribution  NESHAP,  the  EPA 
anticipated  that  about  75  percent  of  all 
gasoMne  bulk  terminals  and  pipeline 
breakout  stations  %vould  be  a^fe  to 


establish  area  source  status  before  the 
first  compliance  date  of  this  rule. 
Therefore,  today's  stay  will  apply  to  all 
existing  sources. 

n.  Issuance  of  Stay 

The  EPA  hereby  issues  a  3-month 
(from  today's  date)  administrative  stay 
of  the  December  14, 1995  compliance 
date  (40  CFR  63.424(e)  and  40  CFR 
63.428(a),  (i)(l).  and  (j)(l))  in  the 
Gasoline  Distribution  NESHAP.  The 
December  14. 1995  compliance  date  is 
stayed  to  until  March  7. 1996.  The  EPA 
is  reconsidering  the  compliance  date  in 
the  rule  and,  following  notice  and 
comment  procedures  under  section 
307(d)  of  the  Clean  Air  Act,  will  take 
appropriate  action. 

m.  Authority  for  Stay  and 
Reconsideration 

The  administrative  stay  and 
reconsideration  of  the  Gasoline 
Distribution  NESHAP  and  its  associated 
compliance  periods  announced  in  this 
notice  are  being  undertaken  pursuant  to 
section  307(d)(7)(B)  of  die  Clean  Air 
Act,  42  U.S.C.  7607(d)(7)(B).  That 
provision  authorizes  the  Administrator 
to  stay  the  effectiveness  of  a  rule  for  3- 
months  to  consider  a  request  for 
reconsideration.  Reconsideration  is 
appropriate  if  the  grounds  for  an 
objection  arose  after  the  period  for 
public  comment  and  if  the  objection  is 
of  central  relevance  to  the  outcome  of 
the  rule.  The  grounds  for 
reconsideration  of  this  rule  arose  after 
the  public  comment  period.  The  timing 
of  when  potential  to  emit  limits  have  to 
be  in  place,  the  types  of  acceptable 
methods  for  limiting  potential  to  emit, 
and  the  scope  of  the  emissions 
equations  only  became  apparent 
subsequent  to  the  comment  period  on 
the  rule.  TTierefore,  EPA  is  staying  the 
effectiveness  of  the  rule  for  3  months  in 
order  to  allow  time  to  reconsider  this 
issue. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this  rufe  will 
not  have  a  significant  economic  impact 
of  a  substantial  number  of  small 
business  entities. 

Dated:  November  27, 1995. 
Caral  M.  SrawMf, 
Administrator. 

Tilfe  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  63,  subpart 
R,  is  amended  as  follows: 

PART  fS-NATIONAL  EmSSOH 
STANDARDS  FOR  HAZARDOUS  Aff 
POLLUTANTS  FOR  SOURCE 
CATCQORICS 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 
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Audiority: 42  U^SCj  7401  et  saq. 

2.  Section  63.420  is  amended  by 
adding  paragraph  (jj  to  read  as  follows: 

163.420    AppHcaMNy. 

•        •        •        •        • 

(j)  Rules  Stayed  f$r  Reconsideration. 
Notwithstanding  an^  other  provision  of 
this  subpart,  the  De^nber  14, 1995 
OMnpliance  date  for  existing  bdlities  in 
$  63.424(e)  and  §  63.428(a).  (iMD.  and 
(j)(l)  of  this  subpart  is  stayed  from 
December  8. 1995.  tt>  March  7. 1996. 

(FR  Doc  95-29992  PUkd  12-7-95;  8:45  am] 


40CFRPart70 
IAO-Fra.-«343-a| 

Clean  Air  Act  Final  interim  Approval  of 
uperaonQ  f^enmiB  pjuyianij 
weiiiiiiyaiii 

AOENCV:  U.S.  Envinianiental  Protection 
Agency  (EPA). 

ACnON:  Final  intniai  approval  and 
notice  of  ctHTBCtiraii 


f:  EPA  is  re|>romulgating  final 
interim  approval  of  lone  elonent  of  the 
State  of  WashingttHi's  title  V  air 
operating  permits  ptogram.  On 
November  9, 1994.  EPA  granted  interim 
approval  to  Washington's  opoBting 
peimits  program.  59  FR  55813 
(Novembn  9. 1994);  One  of  the  bases  for 
granting  Washingtoii's  program  interim 
rathOT  than  full  approval  was  that  EPA 
detennined  that  Waahington's 
exemption  for  "insignificant  emission 
units"  exceeded  thoexemption 
authorized  for  sudi  units  imder  the 
Qean  Air  Act.  A  cotlition  of  industries 
filed  a  petition  Car  review  of  EPA's 
dedsioo  to  conditicn  full  approval  on 
changes  to  Washington's  treatment  of 
insignificant  emission  units.  Upon 
EPA's  request  for  a  ? oluntary  remand, 
the  Court  remandedlthis  interim 
approval  issue  to  EPA  for 
reconsideration.  EPA  continues  to 
believe  that  Washington  has 
impermissibly  expanded  the  exemption 
for  insignificant  emission  xmits  and 
thMefore  again  conditions  full  approval 
of  the  Washington  operating  permits 
program  on  change^  to  Washington's 
treatment  of  insignificant  emission 
units. 

EPA  is  also  appnAing  a  change  to  the 
jurisdiction  of  this  Bbnton  County  Qean 
Air  Authority. 

Finally.  EPA  is  correcting  the  date  for 
expiration  of  the  infarim  approval  and 
the  due  date  of  the  lequired  submission 
addressing  the  inteifm  approval  issues. 

fFFfCTWE  OATI:  January  8. 1996. 


A00RE8SE8:  Copies  of  Washington's 
submittal  and  other  supporting 
information  used  in  developing  this 
action  are  available  for  inspection 
during  normal  business  houn  at  the 
addr^  indicated. 

FOR  FURTHER  MFORMATION  CONTACT: 

Elizabeth  Waddell,  1200  Sixth  Avmue. 
Seattle,  Washington  98101. 

SUPPLEMENTARY  INFORMATION: 

L  Backgroniid  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  1990 
Qean  Air  Act  Amendments  (sections 
501-507  of  the  Qean  Air  Act  ("the 
Act")),  EPA  has  promulgated  rules 
which  define  the  minimum  elements  of 
an  approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  operating 
permits  programs  (see  57  FR  32250  (JMy 
21, 1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  Part 
70.  TiUe  V  requires  States  to  develop, 
and  submit  to  EPA.  programs  fior  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  otho* 
sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  EPA's  program  review  occurs 
pursuant  to  section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  FPA  may  grant 
the  pro^Bm  interim  approval  fw  a 
period  of  up  to  2  years.  If  EPA  has  not 
rally  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  {wogram,  it  must 
establish  and  implement  a  Fedwal 
program. 

B.  Previous  Action  on  Wadiington's 
Progfxun 

Washington  submitted  its  operating 
permits  program  to  EPA  in  November 
1993.  In  November  1994.  EPA  granted 
interim  approval  to  Washington's 
program  and  conditioned  full  approval 
on,  among  other  things,  revisions  to 
Washington's  regulaticms  pertaining  to 
the  treatment  of  insignificant  emission 
imits  (lEUs).i  See  59  FR  55813 


'  For  th«  purpose  of  this  action,  "lEU"  refers  to 
activities  and  emission  units  that  are  defined  as 
insignifkant  under  WAC  173-401-200(16)  and 
173-401-530,  when  used  in  discussing 
Washington's  program,  and  reCars  to  the  generic 


(November  9, 1994).  On  January  9, 1995, 
the  Western  States  Petroleum 
Association,  Northwest  Pulp  &  Paper 
Association,  Aluminum  Company  of 
America,  Columbia  Aluminum 
CorpOTation,  Intalco  Aluminum 
Corporation,  Kaiser  Aluminmn  & 
Chemical  Corporation  and  Vanalco  Inc. 
(collectively,  "Petitioners")  filed  a 
petition  with  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  seeking 
review  of  the  conditions  in  EPA's  final 
interim  approval  of  Washington's 
operating  permits  program.  IVestem 
States  Petioleum  Association,  et  al.  v. 
EPA.  et  al..  No.  95-70034  (9th  Cir..  Jan.- 
6. 1995).  In  their  petition  and 
subsequent  brief,  Petitionen  claimed 
that  EPA  had  exceeded  its  authority  in 
requiring  Washington  to  revise  its  lEU 
rules  as  a  condition  of  fiill  approval  and 
that  this  condition  was  arbitrary, 
capricious,  an  abuse  of  discretion,  and 
not  othemvise  in  accordance  with  the 
law.  Petitionen'  brief  clarified  that 
Petitionere  woe  challenging  only  EPA's 
requirement  that  Washington  revise  its 
lEU  rules  to  obtain  full  approval  and  did 
not  challenge  any  of  the  four  othw 
conditions  for  full  approval.  The  State 
of  Washington  filed  a  luief  as  interv^or 
in  the  matter. 

In  reviewing  the  issue,  EPA 
determined  that  the  Petitionere  and  the 
State  of  Washington  bad  raised  a 
substantial  question  concerning  Q>A's 
interpretation  of  the  lEU  provisions  of 
part  70  and  the  specific  regulatory 
revisions  EPA  had  ordered  the  State  to 
make  to  its  lEU  rules  as  a  condition  of 
full  approval.  EPA  therefore  moved  the 
Court  on  May  23, 1995.  to  vacate  and 
remand  to  EPA  those  portions  of  EPA's 
final  interim  approval  of  Washingtcm's 
operatiiig  permits  program  concerning 
lEUs.  The  Court  granted  EPA's  motion 
on  July  7. 1995. 

Following  the  Court's  order.  EPA 
again  reviewed  the  part  70  regulations 
and  Washington's  lEU  provisions  and, 
on  September  28, 1995,  again  proposed 
interim  approval  of  the  State's  program 
(60  FR  50166).  EPA  explained  in  the 
proposal  that  EPA  continued  to  believe 
that  Washington's  lEU  provisions  did 
not  comport  with  the  requirements  of 
part  70  with  respect  to  permit  content 
because  the  State's  regulations  expressly 
excluded  lEUs  subjeqt  to  generally 
applicable  requirements  of  the 
Washington  State  Implementation  Plan 
(SIP)  from  all  the  requirements  of  40 
CFR  70.6,  except  for  the  requirement  to 
include  in  the  permit  all  applicable 
requirements.  EPA  also  expressed  its 
concern  that  the  State's  definition  of 


concept  under  part  70,  when  used  in  discnsaing  the 
raquiramoits  oi  part  70. 
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lEU  excluded,  perhaps  unintentionally, 
lEUs  from  certain  permit  application 
requirements  that  apply  to  lEUs  and 
possibly  from  even  title  V  applicability 
determinations. 

During  the  public  cmnment  period  on 
die  September  1995  proposal,  EPA 
received  comments  from  the  Petitioners, 
the  State  of  Washington,  Departmrat  of 
Ecology  ("State"  or  "Ecology"),  and  the 
Boeing  Corporation,  an  aerospace 
manufacturing  concern  with  major 
operations  in  Washington  State 
(collectively,  the  "commenters").  The 
commenters  addressed  only  EPA's 
proposed  interim  approval  of  the 
Washington  lEU  program.  No  comments 
were  received  regarding  the  change  in 
jurisdiction  of  Benton  County  Clean  Air 
Authority  or  the  correction  of  the 
expiration  date  for  interim  approval. 

EPA  has  carefully  reviewed  the 
comments  and  continues  to  believe  that 
the  Washington  lEU  program  must  be 
revised  as  a  condition  of  full  approval. 
As  discussed  in  more  detail  below,  EPA 
grants  deference  to  the  State's 
interpretation  of  its  lEU  regulations,  and 
is  therefore  satisfied,  based  on  the 
State's  interpretation,  that  the  State's 
lEU  regulations  meet  the  requirements 
of  part  70  with  respect  to  permit 
applications  and  title  V  applicaBility. 
'The  problems  with  the  permit  content 
requirements  of  section  70.6  which  EPA 
addressed  in  the  September  1995 
proposal,  however,  arise  not  from  a 
difference  of  opinion  as  to  the 
interpretation  of  Washington's 
regulations,  but  instead  from  a 
difference  of  opinion  as  to  the  plain 
meaning  and  intent  of  the  part  70 
regulations  themselves.  EPA  continues 
to  believe  that  part  70  does  not  exempt 
lEUs  subject  to  applicable  requirements 
from  the  testing,  monitoring, 
recordkeeping,  reporting,  compliance, 
and  compliance  certification 
requirements  of  40  CFR  70.6(a)(1),  (a)(3) 
and  (c).  Because  Washington's  title  V 
program  expressly  excludes  lEUs 
subject  to  generally  applicable 
requirements  from  these  requirements  of 
section  70.6,  EPA  continues  to  beUeve 
that  the  Washington  lEU  regulations  do 
not  qualify  for  full  approval. 

n.  Final  Action  and  Implications 

A.  Response  to  Comments 

As  discussed  above,  the  comments 
addressed  only  EPA's  proposed  interim 
approval  of  Washington's  lEU 
regulations. 

1.  Permit  Content 

As  the  State  of  Washington  and 
Petitioners  concede,  the  Washington 
program  expressly  exempts  lEUs  subject 


to  generally  applicable  requirements 
from  the  testing,  monitoring, 
recordkeeping,  reporting,  compliance, 
and  compliance  certification 
requirements  of  section  70.6.2  See  WAC 
173-401-200(16),  173-401-530(2)(c) 
and  173-401-530(2)(d).  bistead,  for 
lEUs  subject  to  generally  applicable 
requirements  of  the  Washington  SIP,  the 
Washington  program  requires  only  that 
the  permit  contain  the  generally 
applicable  requirements  that  apply  to 
such  lEUs.  WAC  173-401-530(2)(b). 
The  commenters  argue  that  the  language 
and  intent  of  the  part  70  regulations 
allow  such  an  exemption  from  the 
permit  content  requirements  of  section 
70.6  for  lEUs.  EPA  disagrees. 

The  commenters  acknowledge  that 
tiiere  is  no  reference  in  40  CFR  70.6  to 
lEUs.  They  argue,  however,  that  this  fact 
"in  no  way  undermines  the  authority 
granted  to  states  in  section  70.5  to 
exempt  insignificant  emission  units 
from  permit  program  requirements." 
Section  70.5,  however,  does  not  exempt 
lEUs  from  "permit  program 
requirements"  in  general,  but  instead 
exempts  lEUs  only  from  certain  permit 
application  requirements.  There  is 
nothing  in  the  language  of  section  70.5 
or  elsewhere  in  the  part  70  regulations 
to  support  the  commenters'  argument 
that,  because  a  State  may  exempt  lEUs 
from  certain  permit  application 
requirements  in  section  70.5,  a  State 
may  also  exempt  lEUs  from  certain 
]}ermit  content  requirements  in  section 
70.6. 

The  commenters'  reliance  on  EPA's 
inherent  power  to  exempt  emission 
units  with  de  minimis  emissions  from 
certain  permit  content  requirements  is 
also  misplaced.  EPA  did  indeed  rely  on 
Alabama  Power  Co.  v.  Costle,  636  F.2d 
323  (D.C.  Cir.  1980),  to  exempt  lEUs 
from  certain  permit  application 
requirements  in  section  70.5.  See  57  FR 
32250,  32273  (July  21, 1992).  Whether 
EPA  could  have  relied  on  this  same 
authority  to  exempt  lEUs  from  certain 
permit  content  requirements  in  section 
70.6,  however,  is  irrelevant  at  this  point. 
As  stated  above,  nothing  in  the  language 
of  the  part  70  regulations  themselves  or 
in  the  preamble  to  the  proposed  or  final 
part  70  regulations  supports  the 
commenters'  argimient  that  the  limited 


'This  includes  the  requirement  to  include 
"gapfiUing"  testing,  monitoring,  recordkeeping  and 
reporting.requirements  for  lEUs,  as  required  by  40 
CFR  70.6(a)(3)(i),  (ii)  and  (iii);  compliance 
certification,  testing,  monitoring,  reporting  and 
recordkeeping  requirements  sufficient  to  assure 
compliance  with  the  generally  applicable 
requirements  for  subject  lEUs,  as  required  by  40 
CFR  70.6(c)(1):  compliance  certification  for  lEUs,  as 
required  by  40  CFR  70.6(c)(5).  and,  for  lEUs  not  in 
compliance,  a  compliance  schedule  and  progress 
raporu.  as  required  by  40  CFR  70.6(c)(3)  and  (4). 


exemption  in  certain  permit  application 
requirements  in  section  70.5  also 
extends  to  the  permit  content 
requirements  of  section  70.6.  The 
commenters'  concern  appears  to  be  with 
the  part  70  regulations  themselves,  that 
is,  the  failure  of  the  part  70  regulations 
to  exempt  lEUs  subject  to  applicable 
requirements  from  certain  permit 
content  requirements  of  section  70.6. 
The  time  for  raising  such  an  issue  has 
long  since  past. 

Unable  to  point  to  any  language  in  the 
part  70  regulations  supporting  their 
interpretation,  the  commenters  rely  on 
"logic."  The  commenters  first  argue  that 
"it  is  entirely  illogical  for  EPA  to 
specifically  exempt  these  lEUs  from  the 
application  and  then  attempt  to  regulate 
these  same  lEUs  in  the  final  permit." 
The  commenters  go  on  to  state  that 
EPA's  decision  undermines  the  broad 
purpose  of  part  70's  lEU  program 
exemption.  The  commenters  appear  to 
misunderstand  the  purpose  and  scope  of 
the  part  70  program  for  insignificant 
emissions  units  and  activities.  In 
promulgating  section  70.5(c),  EPA 
crafted  a  limited  exemption  regarding 
the  information  required  in  part  70 
permit  applications.  Notwithstanding 
this  general  exemption  from  certain 
permit  application  requirements, 
section  70.5(c)  requires  that  an 
application  "may  not  omit  information 
needed  to  determine  the  applicability 
of,  or  to  impose,  any  applicable 
requirement."  This  means  that  when 
information  is  needed  in  an  application 
to  determine  whether  substantive 
requirements  apply  to  an  lEU,  even  this 
limited  exemption  to  the  permit 
application  requirements  provided  in 
section  70.5  falls  away. 

In  a  similar  vein  is  the  comment  that 
not  allowing  lEU's  to  be  exempted  from 
permit  content  requirements 
"essentially  obliterates  the  exemption." 
EPA  disagrees.  An  emission  unit  that  is 
not  exempted  from  the  application  must 
be  addressed  in  accordance  with  section 
70,5(c)(3).  which  among  other  things 
requires  a  physical  description  of  the 
emissions  points,  information  about  the 
emissions,  raw  materials  and 
production  rate,  and  any  air  pollution 
control  equipment.  EPA  therefore  sees 
no  basis  for  the  argument  that  extension 
of  the  lEU  exemption  to  the  permit 
content  requirements  of  section  70.6  is 
necessary  in  order  to  give  meaning  to 
the  lEU  exemption. 

The  commenters  also  argue  that  "If 
insignificant  emission  imits  are  not 
entirely  exempted  from  the  monitoring, 
recordkeeping,  reporting  and 
certification  requirements  of  a  permit, 
both  sources  and  permitting  agencies 
will  be  forced  to  expend  substantial 
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resources  without  ctHnpensating 
environmental  bene^L"  As  an  initial 
matter,  EPA  again  points  out  that  this 
concern  diaUooges  ^e  part  70 
regulations  themselfes  and  should  have 
been  raised  followiqg  final 
promulgation  of  the  part  70  regulations. 
Such  concerns  are  uptimely  when 
raised  in  the  contex|  of  Q'A's  action  on 
Washington's  title  \^  program.  In  any 
event,  EPA  disagree^  that  applying  the 
testing  monitoring,  ibcordkeeping, 
reporting,  and  comptiance  certification 
reqiiirements  of  sec^on  70.6  to  lEUs 
with  applicable  requirements  will  be 
unduly  burdensome!  or  result  in  no 
compensating  environmental  benefit. 

The  commenters  imply  that  requiring 
the  provisions  of  seotioa  70.8  to  be  met 
with  respect  to  lEUssubject  to 
applicable  requirements  will  result  in 
imnecessary  paperwork.  As  EPA 
discussed  in  its  September  1995 
proposal  on  this  action,  part  70  allows 
States  flexibility  in  tailoring  the  amount 
and  quality  of  information  required  in 
the  permit  application,  and  the  rigor  of 
compliance  requimsents  in  the  permit, 
to  the  type  of  emissifm  unit  and 
applicable  requirement  in  question.  See 
60  FR  50170;  See  alio  White  Paper  for 
StnamliDed  Development  of  Part  70 
Perrmt  Applications,  itoxa  Lydia 
Wegman.  Deputy  Difector  of  EPA's 
Office  of  Air  Quality  Planning  and 
Standards,  to  EPA  R^onal  Air 
Directors  (July  10. 1995).  The 
requirement  to  include  in  a  pennit 
testingr  monitoring,  recordkeeping, 
reporting,  and  compliance  certification 
sufficient  to  assme  oompUance  with  the 
terms  and  conditionl  of  the  permit  does 
not  require  the  permit  to  impose  the 
same  level  of  rigor  with  respect  to 
emissitm  units  that  do  not  require 
extensive  testing  or  tionitoring  in  order 
to  assure  compliance  with  the 
appUcable  requirements  as  it  does  with 
respect  to  emission  tnits  that  do  require 
extensive  testing  ot  monitoring  because 
of  their  potential  to  Tiolate  emission 
limitations  or  other  lequirements  under 
normal  operating  conditions.  As 
provided  for  in  40  C^  70.6(a)(3)(B), 
recordkeeping  may  W  used  to  provide 
reliable  data  that  ara  representative  of 
the  source's  compliance  with  the 
permit.  For  example^  records  showing 
the  use  of  natural  gas  as  the  fuel  for 
combustion  soiuces  would,  in  most 
cases,  provide  reliable  data  for  a 
certification  of  compliance  with  sulfur 
dioxide  emission  liqiits. 

The  burden  of  ensuring  that  a  permit 
meets  the  requirements  of  section  70.6 
can  also  be  significantly  minimized  by 
using  standard  permit  terms  to  address 
testing,  monitoring,  recordkeeping, 
reporting,  compliant  and  compliance 


certification  requirements  for  onnmon 
generally  applicable  requirements  that- 
apply  to  lEUs.  Permits  could,  for 
example,  contain  a  chart  summarizing 
the  monitoring,  recordkeeping,  and 
reporting  requirements  that  would  form 
the  basis  for  compliance  certifications 
for  the  generally  applicable 
requirements  for  lEUs. 

m  the  September  1995  proposal  on 
this  action,  EPA  pointed  to  the  Oregon 
operating  permits  program  as  an 
example  of  a  program  that  had 
efiiactively  implemented  the 
requirements  of  section  70.6  for  lEUs. 
The  Oregon  program  received  interim 
approval  eSective  January  3. 1995,  (59 
FR  61820  (December  2, 1994)).3  one 
month  aftw  Washington's  program  first 
received  final  interim  approval.  Since 
that  time,  Oregon  permitting  authorities 
have  received  complete  title  V  permit 
applications  from  over  86  sources,  have 
issued  12  final  title  V  permits  and  have 
submitted  to  EPA  an  additional  5 
proposed  title  V  permits.  As  discussed 
in  the  September  1995  proposal  on  this 
action,  Oregon  has  used  standard  permit 
terms  in  its  title  V  permits  to  address 
generally  applicable  requirements  for 
lEUs  as  well  as  the  associated  testing, 
monitoring,  recordkeeping,  reporting, 
compliance,  and  compliance 
certification  requirements  for  such  lEUs. 
See  60  FR  50170-50171.  Based  on  EPA's 
review  of  public  comments  on  the  5 
proposed  and  12  final  permits  issued  to 
date.  Oregon  sources  have  not  objected 
to  the  permit  terms  relating  to  lEUs. 

EPA  is  committed  to  issiiing 
additional  guidance  to  aid  State  and 
local  permitting  authorities  in  drafting 
permits  which  comply  with  the  permit 
content  jequirements  of  section  70.6. 
EPA  intends  to  issue  such  guidance 
with  respect  to  lEUs  with  applicable 
requirements  within  the  next  several 
months.  This  guidance  will  address 
such  things  as  streamlining  the  permit 
by  using  general  conditions  which 
apply  to  categories  of  lEUs;  appropriate 
monitoring,  recordkeeping  and 
reporting  requirements  for  lEUs;  and  the 
appropriate  level  of  information  (Le.. 
reasonable  inquiry)  upon  which 
compliance  certifications  would  be 
based. 

One  commenter  on  the  Washington 
title  V  program  has  stated,  without  any 
substantiation,  that  "a  comparison  of 
title  V  applications  for  similar  sources 
in  the  two  states  reveals  that  Oregon 
applications  were  several  times  larger 


'Oregon's  lEU  provisions  recsived  full  approval 
when  EPA  granted  the  Oregon  title  V  program  final 
interim  approval,  see  99  FR  61820  (December  2, 
1994),  and  the  entire  Oregon  title  V  program  has 
now  received  final  full  approvaL  See  60  FR  50106 
(September  28. 199S). 


than  those  prepared  in  Washington, 
with  the  difference  attributable  to 
emissions  units  making  up  one  or  two 
percent  of  the  source's  total  emissions." 
Although  EPA  has  to  date  received  cmly 
16  permit  applications  from  title  V 
sources  in  Washington,  a  comparison  of, 
five  Washington  title  V  applications  to 
Oregon  title  V  applications  for  sources 
with  the  same  SIC  codes  does  not 
substantiate  the  commenter's  claim. 
Although  the  Oregon  pennit 
applications  that  EPA  reviewed  were 
generally  one-and-one-half  times  larger 
than  their  Washington  counterparts,  two 
of  the  five  Washington  appUcations 
contained  more  pages  addressing  lEUs 
and  facility-wide  applicable 
reqidrements  than  did  their  Oregon 
coimterparts  and  one  had  the  same 
number  of  pages.  More  importantly, 
none  of  these  10  permit  applications  for 
Washington  and  Oregon  contained  any 
significant  number  of  pages  addressing 
lEUs.  The  lEU-related  portions  of  the' 
Oregon  applications  ranged  bom  5  to  25 
pages  and  the  lEU-related  portions  of 
the  Washington  applications  ranged 
from  3  to  19  pages.  As  indicated  by  the 
sample  Oregon  permit  which  was 
included  in  the  docket  for  the  proposal 
on  this  action,  and  the  accompanying 
application  for  the  permit  which  EPA 
has  added  to  the  docket,  only  8  of  the 
165  pages  of  the  permit  application  are 
devoted  to  lEUs.  which  includes  three 
pages  of  checklists  for  categorically 
exempt  lEUs.  one  page  of  brief 
descriptions/equations  addressing 
aggregate  insignificant  lEUs,  two  pages 
listing  facility-wide  applicable 
requirements,  and  two  pages  listing 
compliance  methods  for  the  facility- 
wide  applicable  requirements.  Note  as 
well  that  not  even  two  of  the  27  pages 
of  the  Oregon  permit  for  this  soiut»  are 
devoted  to  lEUs.  Any  difference  in  the 
size  of  Oregon  and  Witshington  title  V 
pennit  applications  appears  to  be 
attributable  to  the  difference  in  the 
forms  required  to  be  sulnnittet}  for 
emission  imits  other  than  lEUs  and 
other  differences  in  the  Oregon  and 
Washington  air  programs,  such  as  the 
imiqueipl|Bnt  site  emissions  limit  (PSEL) 
provisions  of  Oregon's  rules.  In  short, 
Oregon' pertnitting  authorities  and 
soiudes-dpliet^ppear  to  be  awash  in  the 
avalanche  o^  ^>a^«rwork  for  lEUs 
predicted  hyj\h^  commenters. 

EPA  also  vig^orously  disagrees  that 
requiring  permits  to  address  the  testing, 
monitoring,  reporting,  recordkeeping, 
compliance,  and  compliance 
certification  requirements  of  section 
70.6  for  lEUs  will  have  little  or  no 
environmental  benefit.  For  example,  the 
Washington  lEU  program  Usts  "vents 
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regulations  will  be  interpreted  in  the 
same  way  that  EPA  has  interpreted  part 
70.  That  is,  where  the  State  program 
does  not  specifically  exempt  lEU's  from 
permit  content  requirements,  EPA  has 
assumed  that  no  such  exemption  will  be 
inferred.  Where  EPA  has  been 
concerned  that  a  State  program  could  be 
interpreted  to  provide  an  exemption 
from  permit  content  requirements  for 
lEUs  subject  to  applicable  requirements, 
EPA  has  clarified  its  expectation  in  the 
Federal  Register  notice  acting  on  such 
programs  that  the  permitting  authorities 
must  ensure  that  all  permits  issued 
"assure  compUance  with  all  applicable 
requirements  at  the  time  of  permit 
issuance."  See  60  FR  32603,  32608  (June 
23,  1995);  60  FR  44799,  44801  (August 
29, 1995).  If,  during  implementation  of 
such  programs,  permits  are  issued 
which  do  not  comply  with  the 
requirements  of  section  70.6  with 
respect  to  lEUs  subject  to  applicable 
requirements,  EPA  would  consider  this 
grounds  for  objecting  to  individual 
permits,  40  CFR  70.8(c)(1),  as  well  as 
grounds  for  withdrawing  approval  of 
such  State  programs,  40  G^R 
70.10(c)(l)(ii)(B). 

In  summary,  the  commenters  can 
point  to  no  instance  in  which  EPA  has 
approved  a  State  program  which 
expressly  exempts  lEUs  with  applicable 
requirements  from  the  permit  content 
requirements  of  section  70.6.  Moreover, 
the  commenters  can  point  to  no  action 
on  the  part  of  EPA  which  has  expressly 
or  implicitly  condoned  a  tacit 
exemption  from  the  permit  content 
requirements  for  such  lEUs.  EPA's 
decision  to  grant  interim  rather  than  full 
approval  to  the  Washington  lEU 
regulations  for  failing  to  comply  with 
the  requirements  of  section  70.6  is  fully 
consistent  with  EPA's  actions  on  other 
State  lEU  programs. 


fit)m  rooms,  buildings  and  enclosures 
that  contain  permitted  emissions  imits 
or  activities  from  which  local 
ventilation,  controls  and  separate 
exhaust  are  provided"  as  "categorically 
exempt"  lEUs  if  they  are  subject  to  no 
applicable  requirements  other  than  the 
generally  appUcable  requirements  of  the 
Washington  SIP.  WAC  173-401-532(9) 
and  173-401-530(2)(a).  EPA  has 
received  a  title  V  application  from  one 
Washington  facility  which  Usts  "furnace 
building  roof  monitor  and  other  vents, 
doorways"  as  collectively  emitting  922 
tons  of  particulate  per  year.  The 
appUcation  also  indicates  that  these 
emission  points  are  subject  only  to  the 
generally  appUcable  opacity  Umit  (WAC 
173-400-040(1)),  grain  loading  standard 
(WAC  173-400-060),  and  sulfur  dioxide 
standard  (WAC  173-400-040(6))  in  the 
Washington  SIP.  Based  on  the 
description  provided  in  the  application, 
EPA  believes  that  these  emission  units 
would  qualify  as  lEUs  under  WAC  173- 
401-532(9)  and  173-401-530(2)(a).  The 
appUcation  indicates  that  these 
emissions  units  are  not  in  compUance 
with  the  State's  opacity  limit. 
Washington's  current  regulations  would 
require  that  the  title  V  permit  for  this 
source  contain  the  generally  appUcable 
requirements  that  apply  to  these  lEUs, 
but  would  exempt  them  from  any  other 
requirements  of  section  70.6,  including 
the  requirement  to  submit  an  annual 
compliance  certification.  The 
environmental  benefit  of  requiring  the 
title  V  pennit  for  such  a  source  to 
include  an  appropriate  level  of  testing, 
monitoring,  recordkeeping,  and 
reporting,  and  to  require  annual 
certification  of  the  compliance  status  of 
these  lEUs,  should  be  obvious. 
Requiring  lEUs  to  be  addressed  in  the 
permit  puts  the  burden  on  sources  to 
ensure  that  they  are  in  compUance  with 
the  appUcable  requirements,  rather  than 
on  permitting  authorities  to  document 
that  such  sources  are  out  of  compliance. 
This  shift  in  responsibility  for  ensuring 
compliance  is  one  of  the  major 
objectives  of  the  title  V  program. 

The  commenters  final  comment  on 
the  permit  content  issue  is  that,  in 
finding  that  Washington's  lEU 
regulations  foil  to  meet  the  fwrmit 
content  requirements  of  section  70.6, 
EPA  is  holding  the  Washington  program 
to  a  different  standard  than  the  agency 
has  appUed  to  other  States.  The 
commenters  can  point  to  no  instance, 
however,  in  whidi  EPA  has  given 
approval  to  an  lEU  program  which 
expressly  exempts  lEUs  from  some  or  all 
permit  content  requirements,  as  does 
the  Washington  program.  Instead,  the 
commentere'  argument  appears  to  be 


that  EPA  has  approved  State  programs 
that  exempt  or  require  only  the 
summary  listing  of  lEUs  in  permit 
appUcations  and  that,  "Because  the 
[I^j  imits  are  not  listed  in  the  permit 
application  there  is  a  clear  inference  to 
sources,  and  the  tadt  understanding  by 
the  permitting  agencies  that  lEUs  are  not 
included  in  the  operating  pennit."  This 
is  not  the  case. 

EPA  has  approved  State  title  V 
programs  that  exempt  or  allow  sources 
to  omit  lEUs  from  or  merely  Ust  lEUs  in 
the  permit  application,  but  only  if  the 
States  have  shown  to  EPA's  satisfaction 
that  their  programs  meet  the  two 
minimum  requirements  of  section 
70.5(c)  for  the  treatment  of  EEUs  in 
permit  appUcations.  First,  insignificant 
activities  which  are  exempt  because  of 
size  or  production  rate  must  be  listed  in 
the  permit  application.  Second,  the 
permit  application  may  not  omit 
information  needed  to  determine  the 
appUcabiUty  of.  or  to  impose,  any 
appUcable  requirement  or  any  required 
fee.*  EPA  also  required  the  State  of 
Washington  to  satisfy  these 
requirements  as  a  condition  of  full 
approval  of  its  lEU  provisions  and,  as 
discussed  below,  EPA  now  finds  that 
Washington  has  satisfied  these 
requirements  for  permit  applications. 

But,  contrary  to  the  commenters' 
assertion,  EPA  has  also  required,  as  a 
condition  for  full  approval  of  a  State's 
lEU  program,  that  the  State  ensiue  that 
permits  issued  for  such  sources  comply 
with  the  requirements  of  section  70.6 
with  respect  to  all  lEUs  subject  to 
applicable  requirements.  EPA  disagrees 
with  the  inference  drawn  by  the 
commentere,  namely,  that  other  State 
programs  might  be  interpreted  to 
exempt  lEU's  from  permit  content 
requirements  because  the  State 
programs  have  provided  sources  relief 
from  certain  permit  appUcation 
requirements.  Such  an  inference  is  not 
reasonable  or  appropriate  given  the  fact 
that  there  is  no  language  in  the  State 
program  regulations  cited  by  the 
commenters  which  contain  or  suggest 
an  exemption  fit>m  the  permit  content 
requirements  and  given  the  fact  that  the 
federal  regulation  under  which  the  State 
programs  have  been  approved  does  not 
allow  for  this  result.  Indeed,  for  obvious 
reasons,  EPA's  approval  of  these 
programs  has  been  based  on  the 
assiunption  that  State  program 


'The  Wisconsin  program  does  not  specifically 
contain  this  requirement.  As  EPA  clarified  in  its 
technical  support  document  supporting  EPA's 
approval  of  the  Wisconsin  program,  however, 
because  the  State  very  narrowly  defined  lEUs  and 
required  that  all  lEUs  be  listed  in  the  application, 
the  Wisconsin  program  met  the  requirements  of 
section  70.5(c). 


2.  Permit  AppUcation  Requirements 

The  commenters  also  objected  to 
EPA's  proposed  finding  that  the 
Washington  regulations  fail  to  meet  the 
requirements  of  section  70.5  for  permit 
applications  with  respect  to  lEUs.  The 
basis  of  EPA's  position  was  that  WAC 
173-401-200(16)  appears  to  specifically 
exempt  activities  and  imits  deemed 
insignificant  under  WAC  173-401-530 
from  all  of  Washington's  permit 
program  requirements,  except  as 
provided  in  WAC  173-401-530.  WAC 
173-401-530,  however,  does  not 
include  all  of  the  requirements  of 
section  70.5  which  a  State  must  meet 
with  respect  to  lEUs,  most  importantly, 
the  requirement  of  section  70.5(c)  that  a 
permit  appUcation  may  not  omit 
information  needed  to  determine  the 
applicabiUty  or  to  impose  any 
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applicable  nquiieinent  or  to  evaluate 
any  lequiied  IM  (thei  "applicable 
requirements  .gatekeeper").'  WAC 179- 
401-530  also  doea  net  incorporate  the 
requirement  that  all  Applications  be 
certified  as  to  truth,  fccuiacy  and 
completeness,  which  is  contained  in 
WAC  173-401-500(^)(c)  and  173-401- 
520.  AnothwinohMi  noted  by  EPA 
was  the  {set  that  WAC  173-401-500(7) 
could  be  interpreted  as  allowing  a 
permit  applicaticm  to  be  deemed 
complete  even  if  the  fsource  had  not 
provided  the  information  in  the  permit 
application  requiredjby  Washington's 
reguiaticms  for  lEUs.  i 

The  commenters,  i)icluding  the  State 
of  Washington,  respciided  that  EPA  was 
taking  an  overly  broad  interpretation  of 
the  exclusion  ccmtained  in  WAC  1 73- 
401-200(16).  ther^  giving  other 
provisions  of  Washii^gton's  lEU 
regulations  no  effect^  U]xm  further 
review  and  based  onjthe  State's 
intnpretation  of  its  regulations,  EPA 
finds  that  the  Washington  lEU 
provisions  meet  the  flsquirements  (^ 
section  70.5(c). 

The  definition  of  itU  at  WAC  173- 
401-200(16)  does  appear  to  exclude 
lEUs  from  all  raquiralnents  except  those 
contained  in  WAC  1^3-^401-530. 
Certain  other  requirements  of 
Washington's  regulations  for  title  V 
pennit  applications,  nowever, 
specifically  refer  to  (lUs.  Imp<ntantly, 
WAC  173-401-510.  ^ch  se^s  forth  the 
permit  application  rojquHi^it^nts  for  all 
sources  in  Washington,  specifically 
refen  to  lEUs  by  stating: 

Infiannation  at  daacribed  below  for  each 
aninions  unit  at  a  chaiitar  401  source  other 
than  insignificant  emissions  units  shall  be 
included  in  the  applicatton.  However,  an 
application  m^  not  coat  iniotmation  need  to 
iMennine  tbe  appiicablity  of.  w  to  impoae, 
any  qiplicable  requirenent  or  to  evaluate  the 
fee  amount  required  under  the  pennitting 
authority's  scbadule. 

WAC  173-401-510(10.  The  State  has 
argued  that  this  provision  would  be 
nullified  if  WAC  173-401-200(16)  was 
interpreted  to  exempi  MJs  from  those 
provisions  outside  of  WAC  173-401- 
530  that  specifically  refer  to  lEUs,  such 
as  173-401-510(1).  "^e  State  has 
assured  EPA  that  thif  was  not  its  intent. 
Instead,  the  State  haa  stated  that  the 
"applicable  requirements  gatekeeper"  of 


>  Altlxnigh.  in  the  Saptanbw  ISSS  proposal  on 
tliis  actioo.  BPA  did  not  specifically  oiscuu  the 
applicable  raquiramants  oiriteeper  as  one  of  the 
example*  whan  the  Wasoiligton  program  EaiU  to 
Mtisfy  the  nquiramants  of  part  70  with  respect  to 
pannM  applications,  tha  opening  sentence  of  the 
diacuasioD  in  tbe  proposal  on  permit  applications 
dearly  a>,piessed  EPA's  cofxrem  that  the  exemption 
in  WAC  173-401-200(16)  appeared  to  extend  to  tbe 
gatekaapar  itaali  wbicb  is  contained  in  WAC  173- 
401-S10(1).  See  60  FR  50149. 


WAC  173-401-510(1)  was  specifically 
included  to  limit  the  statements  in  WAC 
173-401-200(16)  and  173-401-510(1) 
that  lEUs  are  not  subject  to  the  pennit 
program  requirements,  including  the 
application  requirements,  except  as 
provided  by  WAC  173-401-530. 

In  response  to  the  EPA's  concern  with 
respect  to  the  requiarement  to  certify  the 
truth,  accuracy  and  completeness  of  the 
permit  application,  the  commenters 
state  that  "Statements  in  a  Washington 
operating  permit  application,  including 
those  regarding  lEUs  made  in 
accordance  with  WAC  173-401-530,  are 
plainly  subject  to  the  certification 
requirements  of  WAC  1 73-401- 
500(7)(c)."  the  State  further  argues  that 
the  State's  standard  permit  application 
form  requires  certification  of  dl 
information  in  the  application  and  that 
if  a  source  attempted  to  limit  its 
certification  with  respect  to  lEUs.  the 
State  would  view  the  application 
incomplete. 

In  response  to  EPA's  concern  that  the 
criteria  for  determining  completeness  in 
WAC  173-401-500(7)  could  be 
interpreted  to  allow  an  application  to  be 
deemed  complete  evmi  if  it  omits  all 
required  information  on  lEUs,  the 
commenters  again  point  out  that  the 
specific  provisions  in  WAC  173-401- 
510(1)  and  -500(4)  require  an 
application  to  include  necessary 
information  regarding  lEUs  to  be 
complete  and  that  interpreting  WAC 
173-401-200(16)  to  vitiate  those 
provisions  would  render  the  specific 
references  to  lEUs  in  WAC  173-401-500 
and  173-401-510  meanindess. 

Although  EPA  believes  Uie 
interrelationship  among  the  various 
provisions  in  Wellington's  regulations 
ba  lEUs  is  fer  fiom  clear,  EPA  is  willing 
to  grant  deference  to  the  State's 
interpretation  of  its  own  rules. 
Accordingly,  EPA  now  finds  that 
Washington's  program  fully  meets  the 
requirements  of  40  CFR  70.5  regarding 
permit  applications.  Because  the  State 
will  need  to  revise  its  title  V  rules  to  get 
full  title  V  approval,  EPA  strongly 
encourages  Uie  State  to  revise  its  lEU 
provisions  to  clarify  the  relationship 
among  WAC  173-401-200(16),  173- 
401-500, 173-401-510. 173-401-520 
and  173-401-530.  EPA  will  also  pay 
close  attention  during  program 
implementation  to  permit  applications 
and  proposed  permits  to  ensure  that  the 
Washington  rules  are  implemented 
consistently  with  the  State's  assertions. 

3.  Applicability  Determinations 

A  final  concern  raised  by  EPA  was 
that  State  law  could  be  interpreted  so  as 
to  exclude  emissions  from  lEUs  in  the 
calculation  of  a  source's  potential  to 


emit  for  purposes  of  determining 
whether  the  source  was  a  major  source 
and  thereby  subject  to  Washington's 
title  V  program  in  the  first  instance. 
Again,  EPA's  concern  hinged  on  the 
extent  of  the  exemption  in  WAC  173- 
401-200(16).  The  commenters 
responded  by  pointing  out  that  the 
definition  of  "insignificant  activity"  or 
"insignificant  emission  imit"  requires 
the  unit  or  activity  to  be  "located  at  a 
chapter  401  source"  before  it  can  qualify 
as  insignificant  and  thus  be  exempted 
from  certain  permit  program 
requirements.  Tbe  commenten  argue 
that  this  requires  that  a  source  first  be 
determined  to  be  a  major  source  before 
any  emission  unit  can  be  deemed 
insignificant,  thus  requiring  all 
emissions,  including  emissions  from 
lEUs,  to  be  considered  when 
detem^ning  if  a  source  is  a  major 
source. 

Again,  EPA  is  willing  to  grant 
deference  to  the  State's  interpretation  of 
its  own  rules  and  finds  that  this 
provision  complies  with  the 
requirements  of  40  CFR  Part  70.  EPA 
will  also  pay  close  attention  to 
applicability  determinations  during 
program  implementation  to  ensure  that 
the  Washington  rules  are  implemented 
consistently  with  the  State's  assertions. 

B.  Interim  Approval  Actiort 

EPA  is  promulgating  interim  approval 
of  Washington's  regulations  addressing 
lEUs.  Ecology  must  make  the  following 
revisions  to  its  lEU  provisions  as  a 
condition  of  full  approval: 

(5)  Revise  WAC  173-401-200(16) 
(Definition  of  "insignificant  activity"  and 
"insignificant  emissions  unit");  WAC  173- 
401-530  (Insignificant  emission  units);  WAC 
173-401-532  (Categorically  exempt 
insignificant  emission  imits);  and  WAC  173- 
401-533  (Units  and  activities  defined  as 
insignificant  based  on  size  or  production 
rate)  to  ensin«  that  permits  contain  all 
applicable  requirements  and  meet  all  permit 
content  requirements  of  40  CFR  706  for  all 
emission  tmits,  even  for  lEUs. 

This  requirement  replaces  Condition 
5  imder  the  heading  "Ecology"  in 
section  II.B.  of  EPA's  November  9. 1994. 
Federal  Register  notice  granting  final 
interim  approval  of  the  Washington 
operating  permits  iHogram.  See  59  FR 
55818.  Note  that  this  action  in  no  way 
afiiacts  the  changes  necessary  to  address 
all  other  interim  approval  issues  . 
identified  in  the  November  9, 1994 
Federal  Register  notice.  In  other  wurds. 
as  a  condition  of  full  approval. 
Washington  must  also  correct  the  four 
other  deficiencies  in  its  program 
identified  in  the  November  9, 199^. 
notice  and  the  other  Washington 
permitting  authorities  must  correct  all 


deficiencies  in  their  respective  programs 
identified  in  the  November  9, 1994, 
notice.  See  59  FR  55818-55819. 

EPA  is  also  approving  as  a  program 
revision  the  transfer  of  title  V  permitting 
and  enforcement  authority  for  sources 
in  Franklin  Cotmty  to  the  Washington 
Department  of  Ecology. 

Finally,  EPA  is  correcting  the  dates  in 
40  CFR  Part  70,  Appendix  A  for 
expiration  of  the  interim  approval  of  the 
Washii^on  State  and  local  operating 
permits  programs  from  November  9, 
1996,  to  December  9. 1996,  and  is 
correcting  the  date  by  which  the  State 
is  required  to  submit  a  corrective 
program  from  May  9, 1996,  to  Jime  9, 
1996. 

C.  Effective  Date  of  Interim  Approval 

This  action  does  not  change  the  time 
period  for  the  initial  interim  approval, 
which  is  December  9, 1996.  Diuing  this 
ongoing  interim  approval  period,  the 
State  is  protected  from  sanctions  for 
failure  to  have  a  program,  and  EPA  is 
not  obligated  to  promulgate,  administer 
and  enforce  a  Federal  permits  program 
for  the  State  of  Washington.  Permits 
issued  under  the  Washington  program 
have  full  standing  writh  respect  to  part 
70.  In  addition,  the  1-year  deadline  for 
submittal  of  permit  applications  by 
subject  sources  and  the  3-year  time 
period  for  processing  the  initial  permit 
applications  began  upon  the  effective 
date  of  interim  approval,  which  in  this 
case  was  December  9, 1994. 

If  the  State  of  Washington  were  to  fail 
to  submit  a  complete  corrective  program 
for  full  approval  by  the  date  6  months 
before  expiration  of  the  interim 
approval  (by  Juna  9, 1996)  EPA  would 
start  an  18-month  clock  for  mandatory 
sanctions.  If  the  State  of  Washington 
were  then  to  fail  to  submit  a  complete 
corrective  program  before  the  expiration 
of  that  18-month  period,  EPA  would  be 
required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,  which 
would  remain  in  effect  until  EPA 
determined  that  the  State  of  Washington 
had  corrected  the  deficiency  by 
submitting  a  complete  corrective 
program.  Moreover,  if  the  Administrator 
were  to  find  a  lack  of  good  feith  on  the 
part  of  the  State  of  Washington  both 
sanctions  under  section  179(b)  would 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determined  that  the  State  of  Washington 
had  come  into  compliance.  In  any  case, 
if,  6  months  after  application  of  the  firet 
sanction,  the  State  of  Washington  still 
had  not  submitted  a  corrective  program 
that  EPA  found  complete,  a  second 
sanction  would  be  required. 

If,  following  expiration  of  final 
interim  approval,  EPA  were  to 


disapprove  the  State  of  Washington's 
complete  corrective  program,  ^A 
would  be  required  to  apply  one  of  the 
section  179(b)  sanctions  on  the  date  18 
months  after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
State  or  Washington  had  submitted  a 
revised  program  and  EPA  had 
determined  that  it  corrected  the 
deficiencies  that  prompted  the 
disapproval.  Moreover,  if  the 
Administrator  foimd  a  lack  of  good  faith 
on  the  part  of  the  State  of  Washington 
both  sanctions  imder  section  179(b) 
would  apply  after  the  expiration  of  the 
18-monUi  period  until  the 
Administrator  determined  that  the  State 
of  Washington  had  come  into 
compliance.  In  all  cases,  if,  6  months 
after  EPA  applied  the  first  sanction,  the 
State  of  Washington  had  not  submitted 
a  revised  program  that  EPA  had 
determined  corrected  the  deficiencies 
that  prompted  disapproval,  a  second 
sanction  would  be  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  a  State  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  a  State  program  by  the 
expiration  of  an  interim  approval  and 
that  expiration  occura  after  November 
15, 1995,  EPA  must  promulgate, 
administer  and  enforce  a  Federal 
permit's  program  for  that  State  upon 
expiration  of  interim  approval. 

m.  Administrative  Requirements 


A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  this 
action  are  contained  in  a  docket 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
interim  approval.  The  docket  is 
available  for  public  inspection  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  proposed  action  does  not  impose 


any  new  requirements,  it  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  action 
proposed  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkieeping  requirements. 

Authority:  42  U.S.C.  sections  7401-7671q. 

Final  Interim  Approval  of  the  part  70 
operating  permits  program  for  the 
Washington  Department  of  Ecology,  the 
Washington  Energy  Facility  Site 
Evaluation  Council,  the  Benton  County 
Clean  Air  Authority,  the  Northwest  Air 
Pollution  Authority,  the  Olympic  Air 
Pollution  Control  Authority,  the  Puget 
Sound  Air  Pollution  Control  Agency, 
the  Spokane  County  Air  Pollution 
Control  Authority,  the  Southwest  Air 
Pollution  Control  Authority,  and  the 
Yakima  County  Clean  Air  Authority. 

Dated:  November  15, 1995. 
Chuck  Clarke, 
Regional  Administrator. 


PART70-iAMENDED] 

Part  70,  chapter  I,  titie  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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1.  The  authori^  citation  for  pait  70 
continues  to  rraq  as  follows: 

Authority.  42  U.$.C  7401,  et  seq. 

2.  Part  70  is  aniended  by  revising  tbe 
Washington  paragraph  of  Appendix  A 
as  follows:  j 

Appendix  A— Aflproval  Status  of  State 
and  Local  Operating  Pennits  Programs 

•       •       •       4       * 

Washinfion 

(a)  Department  o(  Ecology  geology): 
submitted  on  November  1, 1993;  effsctive  on 
December  9, 1994;  IntBiim  approval  expires 
December  9. 1996. 

(b)  Energy  Facility  Site  Evahiation  Council 
ffO'SBC):  sutHDittedcHt  November  1, 1993; 


UMI 


effective  cm  December  9, 1994;  interim 
approval  expires  Decranber  9, 1996. 

(c)  Benttm  County  Clean  Air  Authority 
(BCCAA):  submitted  on  November  1, 1993 
and  amended  on  Septnnber  29, 1994  and 
April  12, 1995;  efiiactive  on  December  9, 
1994;  interim  approval  expires  December  9, 
1996. 

(d)  Northwest  Air  Pollution  Authority 
(NWAPA):  submitted  on  November  1, 1993; 
effective  on  December  9, 1994;  interim 
approval  expires  December  9, 1996. 

(e)  Olympic  Aii  Pollution  Control 
Authority  (OAPCA):  submitt^d  on  November 
1 ,  1993;  effective  on  December  9, 1994; 
interim  approval  expires  December  9, 1996. 

(f)  Puget  Sound  Air  Pollution  Control 
Agency  (PSAPCA):  submitted  on  November 
1, 1993;  effective  on  December  9, 1994; 
interim  approval  expires  December  9, 1996. 


(g)  Southwest  Air  PoUution  Control 
Authority  (SWAPCA):  submitted  on 
November  1',  1993;  effsctive  on  December  9, 
1994;  interim  approval  expires  December  9, 
1996. 

(h)  Spokane  County  Air  Pollution  Contn^ 
Authority  (SCAFCA):  submitted  on 
November  1, 1993;  eftctlve  on  December  9. 
1994;interim  approval  expires  December  9, 
1996. 

(i)  Yakima  County  Clean  Air  Authority 
(YCCAA):  submitted  on  November  1, 1993 
and  amended  on  September  29, 1994; 
effiective  on  December  9, 1994:  interim 
approval  expires  December  9, 1996. 

(FR  Doc.  95-29994  Filed  12-7-95;  8:45  am] 
■aXMB  coos  HM.4^# 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
aiie  makirKi  prior  to  the  adoption  of  the  final 
oiies. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7CFRPart250 
RIN  0584-AB5S 

Food  Assistance  in  Disaster  and 
Distress  Situations 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUHMARY:  This  rule  proposes  to  amend 
the  provisions  of  the  Food  Distribution 
Program  Regulations  that  relate  to  food 
assistance  provided  in  response  to 
Presidentially  declared  disasters  and 
emergencies  and  in  other  situations  of 
distress.  The  proposals  contained  in  this 
rule  address:  (1)  Simultaneous  issuance 
of  commodities  and  food  stamps  in  a 
disaster;  (2)  distribution  of  commodities 
to  households  in  situations  of  distress; 
(3)  authorization  for  providing 
commodity  assistance;  (4)  reporting 
requirements;  and  (5)  the  replacement  of 
commodities.  In  addition,  revised 
definitions  are  being  proposed  which 
oicompass  the  definitions  contained  in 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act.  These 
revisions  will  help  ensure  that 
commodity  assistance  is  made  available 
to  victims  of  disasters  and  to  those  in 
situations  of  distress  in  the  most 
efficient  and  effective  manner  possible 
while  maintaining  the  integrity  of  the 
program. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  postmarked  on  or 
before  February  6, 1996. 
ADOWCSStS;  Comments  should  be  sent 
to:  Lillie  Ragan,  Section  Head, 
Household  Programs  Section,  Policy 
and  Program  Development  Branch,  Food 
Distribution  Division,  Food  and 


Consumer  Service,  U.S.  Department  of 
Agriculture,  Park  Office  Center,  Room 
502,  3101  Park  Center  Drive. 
Alexandria,  Virginia  22302-1594. 
Comments  in  response  to  this  rule  may 
be  inspected  at  3101  Park  Center  Drive, 
Room  502,  Alexandria,  Virginia,  during 
normal  business  hours  (8:30  a.m.  to  5 
p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillie  Ragan  at  the  above  address  or 
telephone  (703)  305-2661. 

SUPPl£MENTARY  INFORMATION: 

Executive  Order  12S66 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866,  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Regulatmy  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  Administrator  of  the 
Food  and  Consumer  Service  (FCS)  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  primary  impact  of  the  procedures  in 
this  rulemaking  would  be  on  FCS 
Regional  Offices,  State  govermnents  and 
individuals  who  might  apply  for 
disaster  or  distress  commodity  benefits. 
To  the  extent  that  county  or  other  local 
governments  assist  in  the  distribution  of 
commodities  at  a  disaster  or  distress 
feeding  site,  they  would  also  be  affected. 

Executive  Order  12372 

These  programs  are  listed  in  the 
Catalog  of  Fmleral  Domestic  Assistance 
imder  10.550  and  are  sul^ect  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  part  3015,  Subpart  V 
and  final  rule-related  notices  published 
at  48  FR  29114,  June  24, 1983  and  49 
FR  22676,  May  31, 1984). 

lafiHwatiea  Callectiaa 

This  proposed  rule  contains 
information  collection  requirements 
which  are  subject  to  review  and 


approval  by  the  Office  of  Management 
and  Budget  (OMB).  As  required  by 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)),  FCS  has  submitted  a  copy  of 
this  proposed  rule  to  OMB  for  review  of 
these  information  collection 
requirements.  The  title,  description,  and 
respondent  description  of  the 
information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burdens. 

Title:  Commodity  Assistance  to 
Households  in  Disasters  and  Situations 
of  Distress. 

Description:  In  instances  when  the 
Food  Stamp  Program  is  in  operation  and 
commodities  are  being  made  available 
for  distribution  to  households,  this 
proposed  rule  increases  the  reporting 
and  recordkeeping  burden  by  requiring 
the  collection  of  the  following  minimal 
information  from  each  household 
receiving  conunodities  during 
Presidentially  declared  disasters  and 
other  situations  of  distress:  (1)  name  of 
one  household  member;  (2)  address;  (3) 
number  of  persons  in  the  household; 
and  (4)  a  signed  statement  of  assurance 
that  the  household  is  not  receiving  food 
stamp  benefits.  Such  information  is 
necessary  in  that  it  can  be  used  by  local 
organizations  involved  in  the 
distribution  of  commodities  to 
determine  if  a  household  is  receiving 
food  stamp  benefits,  thus  significanUy 
reducing  the  possibiUty  of  both  food 
stamp  and  commodity  assistance  being 
provided  to  households  simultaneously. 

The  reporting  and  recordkeeping 
requirements  identified  below  have 
been  submitted  to  OMB  for  approval 
and  are  not  effective  until  such  approval 
is  obtained.  The  new  information 
collection  requirements  will  not  become 
effective  until  OMB  has  assigned  a 
control  number.  Current  reporting  and 
recordkeeping  requirements  for  disaster 
assistance  were  approved  under  Control 
Number  0584-0037. 

Description  of  Respondents:  Relief 
organizations,  households  receiving 
commodities  for  home  consumption  in 
Presidentially  declared  disasters  and 
other  situations  of  distress  when  the 
situation  warrants. 
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Food  Assistance  in  Disaster  and  Distress  Situations  Description  of  Respondent's  Estimated  Annual 

Reporting  and  Recordkeeping  Burden 


UMI 


Section  7  CFR  part 

Annual 
Number  re- 
spondents 

Annual  fre- 
quency re- 
sponse 

Average 

burden  per 

hours 

Annuel 
burden 

7  CFR  250.43: 
Previous ..J 

0 
1000 

0 

1000 

0 

1 

0 

1 

0 
J020 

0 
.020 

0 
■    20 

0 
20 

PropOMd „                 _     ..           „ „ 

7  CFR  250.44: 

Prsvious _    

Proposed  .._„a _..„ ....„_.„._ „...„.„..._ 

1                                                          —                          ' 

Total  Prsvkxjs  I 


I  Hours:  0;  Total  Proposad^urden  Hours:  66;  Total  Diflsrence:  466. 


Executiye  Order  12778 

This  proposed  irule  has  been  reviewed 
under  Executive  Order  12778.  Gvil 
^l8tice  Refonn.  this  rule  is  intended  to 
have  preemptive  aBed  with  respect  to 
any  State  or  local  laws,  r^ulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
efiiact  unless  so  spedhed  in  the 
"EffBctive  Date"  section  of  the  preamble 
of  the  final  rule.  All  available 
administrative  piocedures  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  f  revisions  of  this  rule 
or  the  application  of  its  provisions. 


On  October  13. 1994,  the  President 
signed  the  Feder^  Crop  Insurance 
Reform  and  Depigment  of  Agriciilture 
Reorganization  Act  of  1994,  Pub.  L 
103-354.  One  of  the  provisions  of  the 
Act  eliminated  the  Food  and  Nutrition 
Sovice  (FNS)  and  replaced  it  %vith  the 
Food  and  Consumer  Service  (FCS). 
Therefore,  refaretces  to  FNS  throughout 
this  proposed  rulp  have  been  changed  to 
FCS.  Refermces  |o  FNS  in  the 
remainder  of  7  CfR  Part  250  will  be 
changed  through  rulemaking  at  a  later 

llw  Departmedtmakes  commodities 
available  kr  use  in  providing  food 
assistance  to  victims  of  disasters  and 
emergencies,  and  to  those  in  sit\iations 
of  distress,  in  acoordance  with  authority 
contained  in  several  statutes.  Donated 
commodities  are  knade  available  for  use 
in  providing  food  assistance  to  victims 
of  Presidentially  declared  disastos  and 
emergencies  in  accordance  with  the 
provisicms  contaiied  in  sections  412 
and  413  of  the  Rdbert  T.  Staffed 
Disaster  Relief  and  Emergency 
Assistance  Act  (DREAA).  DREAA  was 
formerly  known  as  "The  Disaster  Relief 
Act  of  1974."  It  was  amended  and  its 
tide  changed  to  DREAA  by  Pubhc  Law 
100-707  (November  23, 1988),  the 
Disaster  Relief  and  Emergency 
Assistance  Amendments  of  1988. 


Donated  commodities  are  made 
available  for  use  in  non-Presidentially 
declared  emergencies  (i.a,  situations  of 
distress)  in  accordance  with  section  32 
of  the  Act  of  August  24, 1935,  section 
416  of  the  Agricultiual  Act  of  1949,  md 
section  4(a)  of  the  Agriculture  and 
Consumer  Protection  Act  of  1973. 

The  regulations  governing  the  Food 
Distribution  Program  (7  CFR  Part  250) 
outline  the  responsibilities  of  FCS  and 
distributing  agencies  widi  regard  to  the 
distribution  of  donated  commodities 
during  a  disaster  or  emergency,  and  in 
situations  of  distress. 

As  discussed  in  detail  below,  some 
proposals  contained  in  this  proposed 
rule  reflect  amendments  which  have 
been  made  to  the  authorizing 
legislation.  This  proposed  rule  also 
includes  regulatory  changes 
recommended  by  the  Task  Force  for 
Disaster  Preparedness  established  by  the 
Department  of  Agriculture  (USDA  or 
Department)  in  response  to  issues  whidi 
arose  in  the  course  of  {voviding  food 
assistance  to  victims  of  several  disasters 
and  other  types  of  emergencies  in  the 
past  several  years.  The  Task  Force  was 
comprised  of  representatives  from 
USDA,  the  Federal  Emergency 
Managemmt  Agency  {FQAA),  private 
nationJal  oiganizations  such  as  the  Red 
Cross,  and  State  and  local  agencies.  One 
of  the  objectives  of  the  Task  Force  was 
to  identify  current  Federal  disaster 
policies  that  are  in  need  of  revision. 
Regulatory  amendments  Mnbodying 
Task  Force  recommendations  are 
proposed  in  this  rule  under  the 
discretionary  authority  granted  to  the 
Secretary  by  section  32  of  the  Act  of 
August  24, 1935.  section  416  of  the 
Agricultural  Act  of  1949,  and  the 
DREAA.  The  discretionary  changes  are 
part  of  the  Department's  effort  to  ensure 
that  commodity  assistance  is  made 
available  to  victims  of  disasters, 
emergencies  and  situations  of  distress  in 
the  most  efficient  and  effective  manner 
possible  while  maintaining  the  integrity 
of  the  program. 


Defiiutions 

Section  250.3  of  the  current 
regulations  contains  definitions  of 
"Emergency"  and  "Major  Disaster" 
derived  bom  the  Disaster  Relief  Act  of 
1974  (now  "DREAA"),  Pub.  L.  100-707 
amended  the  Disaster  Relief  Act  of  1974 
to  revise  these  definitions. 

The  DREAA  defines  "Emergency"  as 
"any  occasion  or  instance  for  whidi.  in 
the  determination  of  the  President, 
Federal  assistance  is  needed  to 
supplement  State  and  local  efforts  and 
capabilities  to  save  lives  and  to  protect 
property  and  public  health  and  saftrty, 
or  to  lessen  or  avert  the  threat  of  a 
catastrophe  in  any  part  of  the  United 
States." 

A  "Major  Disaster"  is  defined  under 
the  DREAA  as  "any  natural  catastrophe 
(including  any  hurricane,  tornado, 
storm,  flood,  high  water,  wind-driven 
water,  tidal  wave,  tsunami,  earthquake, 
volcanic  eruption,  landslide,  mudsUde. 
snowstorm,  drought),  or.  regardless  of 
cause,  any  fire,  flood,  or  explosion,  in 
any  part  of  the  United  States,  whidi  in 
the  determination  of  the  President 
caiises  damage  of  sufficient  severity  and 
magnitude  to  warrant  major  disaster 
assistance  imder  the  DREAA  to 
supplement  the  efforts  and  available 
resources  of  States,  local  governments, 
and  disaster  relief  organizations  in 
alleviating  the  damage,  loss,  hardship, 
or  suffering  caused  thereby." 

The  majority  of  the  general  public  is 
not  familiar  writh  the  specific  terms 
contained  in  the  DREAA  (i.e. 
"Emergency"  and  "Major  Disaster"). 
Furthermore,  this  rulemaking 
establishes  no  distinctions  between  the 
situations  these  terms  represent 
regarding  types  of  benefits  or 
procedures  for  authorizing,  utilizing, 
reporting  on  utilization  of,  or  replacing 
commodities.  Therefore,  this  rule 
proposes  to:  (1)  add  to  Section  250.3  the 
term  "Disaster,"  which  would 
incorporate  the  definitions  of 
"Emergency"  and  "Major  Disaster" 
contained  in  the  DREAA;  and  (2)  delete 
the  tarns  "Emergency"  and  "Major 


Disaster"  currently  contained  in  Section 
250.3.  These  proposed  revisions  would 
not  impact  on  program  operations  or 
benefits  in  any  way. 

The  key  distinction  between  disasters 
and  situations  of  distress  with  regard  to 
food  assistance  is  whether  a  Presidential 
declaration  is  made.  However,  there  is 
no  definition  of  "Situation  of  Distress" 
under  Section  250.3  of  the  current 
regulations  to  make  this  distinction 
immediately  clear. 

Therefore,  this  rule  also  proposes  to 
amend  Section  250.3  to  add  a  definition 
for  "Situation  of  Distress."  Under  this 
proposal,  a  "Situation  of  Distress"  is 
defined  as  "(1)  a  hurricane,  tornado, 
storm,  flood,  high  water,  wind-driven 
water,  tidal  wave,  tsunami,  earthquake, 
volcanic  eruption,  landslide,  mudslide, 
snowstorm,  drought,  fire,  explosion,  or 
other  natural  catastrophe  not  declared 
by  the  President  to  be  an  emergency  or 
disaster,  but  which,  in  the  judgment  of 
a  State  distributing  agency,  warrants  the 
use  of  USDA  commodities  for 
congregate  feeding;  and  (2)  any  other 
situation  not  declared  by  the  President 
to  be  an  emergency  or  disaster,  but 
which,  in  the  judgment  of  FCS,  warrants 
the  use  of  USDA  commodities  for 
congregate  feeding  or  household 
distribution."  This  proposed  definition 
will:  (1)  clarify  that  a  situation  of 
distress  lacks  a  Presidential  declaration; 
and  (2)  clearly  identify  those  situations 
in  which  State  distributing  agencies  can 
independently  initiate  USDA 
commodity  assistance,  on  the  one  hand, 
and  those  in  which  prior  approval  by 
FCS  is  required. 

Reference  to  the  Disaster  Relief  Act  of 
1974 

The  Disaster  Relief  Act  of  1974  is 
referenced  in  Sections  250.43(a)  and 
250.43(e)  of  the  current  regulations. 
Following  publication  of  the 
regulations,  the  Disaster  Relief  Act  of 
1974  was  amended  and  renamed  the 
DREAA.  Therefore,  this  rule  proposes  to 
amend  Section  250.43(e)  to  remove  the 
outdated  reference  and  replace  it  with  a 
reference  to  the  DREAA,  and  proposes 
to  remove  all  reference  to  any  statutory 
authority  in  Section  250.43(a)  since 
such  reference  is  unnecessary. 

Distrilnition  of  Commodities  to 
Households  in  Presidentially  Declared 
Disaster  Areas 

This  section  of  the  preamble 
addresses  "disasters,"  the  proposed 
definition  for  which  encompasses  only 
situations  in  which  a  Presidential 
declaration  has  been  issued.  "Situations 
of  distress,"  proposed  to  be  defined  as 
situations  lacking  a  Presidential 


declaration,  are  discussed  later  in  this 
preamble. 

On  August  19, 1985,  an  overall 
revision  of  Part  250  was  published  as  a 
proposed  rule  in  the  Federal  Register 
(50  FR  33470).  Section  250.43  of  the 
proposed  rule  limited  the  distribution  of 
commodities  to  households  residing  in 
areas  served  by  the  Food  Stamp  Program 
to  those  instances  in  which  commercial 
chaimels  of  trade  have  been  disrupted 
due  to  a  major  disaster  or  emergency. 

Approval  of  requests  to  make 
commodities  available  for  distribution 
to  households  was  made  contingent 
upon  commercial  channels  of  trade 
having  been  disrupted  because  it  is  in 
these  circimistances  that  households 
would  have  no  way  of  using  food 
stamps.  Thus,  such  a  contingency 
would  ensure  that  commodity  and  food 
stamp  assistance  would  not  be  provided 
in  any  area  simultaneously,  thereby 
eliminating  any  possibility  of 
households  receiving  dual  benefits. 

In  general,  commenters  on  the 
proposed  rule  of  August  1985  opposed 
limiting  the  distribution  of  commodities 
to  households  in  this  maimer.  However, 
the  interim  rule  published  in  the 
Federal  Register  on  June  3, 1988,  (53  FR 
20416)  retained  the  provision  as 
proposed  on  the  premise  that  in 
instances  in  which  commercial 
channels  of  trade  are  intact,  nutritional 
needs  of  disaster  victims  can  be  met 
through  the  Food  Stamp  Program. 

Since  implementation  of  the  interim 
rule,  several  disasters  have  occurred  in 
response  to  which  the  Department 
provided  food  assistance.  This 
experience,  and  recommendations  of  the 
Task  Force  for  Disaster  Preparedness, 
have  led  the  Department  to  reevaluate 
the  current  regulatory  provisions.  While 
the  Department  still  believes  that  the 
Food  Stamp  Program  shoidd  be  the 
primary  food  assistance  program  for 
disaster  victims  whenever  commercial 
channels  of  trade  are  intact,  it  also 
acknowledges  that  there  are  instances  in 
which  such  facilities  remain  in 
operation  yet  are  inaccessible  to  some 
disaster  victims.  For  example,  where 
roads  have  been  heavily  damaged  or 
flooded,  some  individuals  residing  in 
households  in  that  area  may  not  be  able 
to  reach  food  stamp  certification  offices 
or  local  grocery  stores.  They  may, 
however,  have  access  to  emergency 
commodity  distribution  sites 
strategically  located  in  response  to  the 
specific  situation. 

Therefore,  in  accordance  with  the 
discretionary  authority  provided  under 
the  DREAA,  to  facilitate  reasonable 
access  to  food  assistance  for  all  disaster 
victims,  this  rule  proposes  to  amend 
Section  250.43  of  the  current  regulations 


to  establish  FCS's  authority  to  permit 
distribution  of  commodities  to 
households  regardless  of  whether 
commercial  channels  of  trade  have  been 
disrupted  or  the  Food  Stamp  Program  is 
in  operation  in  instances  in  which  such 
distributions  are  warranted.  However, 
the  Department  believes  that  most 
disaster  situations  will  not  warrant  the 
simultaneous  operation  of  the  Food 
Stamp  Program  and  a  household 
commodity  distribution  program  in  the 
same  area. 

Submission  of  Requests 

Section  250.43(c)  of  the  current 
regulations  requires  that  distributing 
agencies  submit  requests  to  the 
appropriate  FCS  Regional  Office 
(FCSRO)  for  approval  prior  to  making 
commodities  available  for  distribution 
to  households.  However,  the  process  for 
approving  such  requests  has  not  been 
clearly  understood. 

While  the  regulations  require 
submission  of  such  requests  to  the 
appropriate  FCSRO,  the  requests  are 
forwarded  to  FCS  Headquarters  for 
actual  approval.  In  an  effort  to  eliminate 
any  confusion  regarding  the  approval 
process,  this  rule  proposes  to  revise 
Section  250.43(c)  to  require  that 
requests  be  submitted  to  the  FCSRO  for 
forwarding  to  FCS  for  approval.  Since 
the  FCSRO  is  typically  very  close  to  or 
on  the  scene  of  a  disaster,  the  FCSRO 
will  be  expected  to  submit  a 
recommendation  to  FCS  along  with  the 
application  for  use  in  making 
appropriate  determinations.  In  addition, 
this  rule  proposes  to  revise  this  section 
to  clarify  the  information  currently 
required  to  be  submitted  as  part  of  such 
requests. 

This  rule  also  proposes  to  apply 
information  requirements  established 
under  current  rules  for  approval  to  make 
household  distributions  in  situations 
when  commercial  channels  of  trade 
have  been  disrupted  to  situations  in 
which  commercial  channels  are  intact. 
The  proposal  would  also  estabUsh 
additional  requirements  in  both  types  of 
situations.  In  addition  to  the 
information  distributing  agencies  are 
currently  required  to  submit  when 
requesting  approval  for  the  distribution 
of  commodities  to  households,  requests 
would  be  required  to  include,  at  a 
minimum,  the  following  information: 
(1)  An  explanation  as  to  why  the 
distribution  of  commodities  to 
households  is  warranted;  (2) 
identification  of  the  specific  area(s) 
included  in  the  request;  (3)  a  statement 
of  assurance  that  simultaneous  food 
stamp  and  commodity  assistance  will 
not  be  provided  to  individual 
households;  and  (4)  a  description  of  the 
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system  that  wall  bejimplemented  to 
prevent  dual  participation. 

Submission  of  such  infonnation  is 
necessary  in  order  {or  PCS  to  determine 
if  the  situation  wartants  the 
simultaneous  distrt>ution  of  food 
stamps  and  commodities  and  to  ensure 
that  die  State  has  a  viable  ^stem  to 
prevent  dual  benefits  frmn  being 
provided  to  households. 

Collection  of  Hoos^ld  Information 

While  various  fo^ms  have  been 
developed  by  States  for  use  in  collecting 
household  data,  cuirent  regulations 
contain  no  provisions  concerning  the 
collection  of  infomjation  from 
households  for  the  receipt  of  donated 
foods  during  a  diMlter.  Under  the 
provisions  oontaintjd  in  this  proposed 
rule,  food  stamp  be&efhs  can  be  issued 
and  commodities  distributed  for  home 
consumption  in  areas  where  it  has  been 
determined  by  the  Oepartment  that  the 
situation  warrants  such  simultaneous 
operations.  Howev*,  the  Department  is 
concerned  that  in  sach  instances  food 
stamp  benefits  and  commodities  may  be 
provided  to  the  same  household 
simidtaneously.  In  in  effort  to  ensure 
that  information  necessary  to  prevent 
the  issuance  of  dual  benefits  and  for 
establishing  and  pursuing  claims  action 
is  available,  this  rule  proposes  to  amend 
section  2S0.43(c)  to  require  that 
orunizatians  distributing  donated  foods 
to  households  in  areas  whwe  the  Food 
Stamp  Program  is  ii  operation  obtain,  at 
a  minimum,  the  naitie  of  the  household 
membo*  applying  kft  assistance,  number 
of  members  in  the  household,  and  the 
household's  address.  Such  information 
must  be  recorded  iq  whatever  format  the 
State  deems  appropHate. 

In  addition  to  providing  the  above 
information,  organitations  distributing 
donated  foods  to  households  would  be 
required  to  obtain  ai  signed  statement  of 
assurance  from  the  Idult  member  of  the 
household  applying  for  benefits  to  the 
effiact  that  the  household:  (1)  Is  in  need 
of  food  assistance  ai  a  result  of  the 
disaster,  (2)  underslmds  that 
misrepresentation  dt  need  and  the  sale 
or  exdiange  of  the  donated  food  are 
prohibited  and  could  result  in  a  fijM, 
imprisonment,  or  both;  (3)  is  not 
residing  in  a  shelter  which  provides 
food  assistance;  and  (4)  is  not  receiving 
food  stamp  assistance.  While  the  intent 
of  this  signed  statei^ent  is  to  prevent 
applicants  from  receiving  duplicative 
food  assistance  benefits,  it  should  be 
reasonably  interpreted  in  the  context  of 
the  individual  case.  For  example,  a 
household  which  aeplies  for  commodity 
assistance  en  routi  ^om  a  shelter  where 
food  assistance  was*  provided  to 
reoccupy  its  permaaent  residence 


should  not  be  considwed  to  be  "residing 
in  a  shelter."  The  signing  of  such 
statements  will  ensure  that  households 
understand  the  conditions  under  which 
the  food  assistance  is  being  provided. 
Such  statements  will  also  provide 
further  support  for  piusuing  a  claim 
against  a  household  in  instances  in 
which  both  food  stamp  and  commodity 
assistance  were  provided.  Under  the 
proposal,  all  signed  statements  must  be 
provided  to  the  distributing  agency 
imless  the  organization  distributing  the 
commodities  is  an  agency  of  the  State. 
At  the  discretion  of  die  distributing 
agency,  non-State  agencies  may  be 
assigned  responsibility  of  retaining  such 
statements  rather  than  forwarding  them 
to  the  State. 

In  instances  when  it  is  determined 
that  claims  action  against  a  household  is 
warranted  due  to  the  receipt  of  both 
food  stamp  and  commodity  assistance, 
the  Department  intends  to  pursue  such 
action  through  establishment  of  a  claim 
against  the  household  for  the  value  of 
the  food  stamps  issued.  This  course  of 
action  is  prefnned  since  the 
recordkeeping  requirements  that  would 
have  to  be  imposed  on  a  disaster 
organization  to  ensure  availability  of 
infonnation  necessary  to  establish  a 
claim  for  the  value  of  commodities 
woiUd  be  significant,  while  recording 
the  value  of  the  food  stamp  benefit 
provided  is  already  required  and  much 
less  time  consuming. 

There  have  been  instances  in  past 
years  in  which  other  Federal  agencies 
have  been  involved  in  providing  food 
assistance  to  disaster  victims  with 
USDA  commodities.  Questions  were 
raised  as  to  whether  these  agencies  were 
subject  to  the  requirements  set  forth  for 
disaster  situations.  In  instances  in 
which  it  has  been  determined  that  the 
collection  of  certain  informadon  is 
necessary  and  the  regulations  contain 
information  collection  requirements,  all 
organizations,  regardless  of  the  type, 
must  comply  with  the  requirements. 
This  proposed  rule  will  clarify  that  any 
entity,  including  Federal,  State,  and 
local  agencies,  involved  in  the 
distrilmtion  of  USDA  commodities  must 
comply  with  all  such  regulatory 
requirements.  In  addition,  this  proposed 
rule  will  clarify  that  State  and  Federal 
agencies  can  act  as  a  disaster 
organization  in  providing  food 
assistance  during  disasters  and 
situations  of  distress. 

Replacement  of  Ck>nimoditie8 

Section  250.43(g)  of  the  current 
regulations  states  that  USDA 
commodities  used  from  the  State's 
inventory  for  a  major  disaster  or 


onergency  will  be  replaced  by  PCS  to 
the  extent  that  foods  are  available. 

Section  413(b)  of  die  DREAA 
authorizes  the  use  of  funds  under 
section  32  of  the  Act  of  August  24, 1935. 
to  pujt:hase  food  necessary  toprovide 
adequate  supplies  for  use  in  a  major 
disastw  or  emergency.  This  rule 
proposes  to  amend  paragraph  (g)  of 
Section  250.43  to  reflect  the  statutory 
authority.  This  change  will  guarantee 
that  USDA  commodities  us«i  by  a  State 
for  disaster  assistance  are  replaced, 
provided  that  a  timely  request  is 
submitted  by  the  distributing  agency. 

Use  of  QunmodHies  in  Situations  of 
Distress 

The  primary  diSarence  between  a 
disaster  and  a  situation  of  distress,  with 
regard  to  USDA  food  assistance,  is  that 
a  situation  of  distress  is  not  of  a 
magnitude  to  warrant  an  emergency  or 
disaster  declaration  by  the  President. 
This  section  of  the  preamble  addresses 
only  such  situations  of  distress. 

Siection  250.44  of  the  current 
reguladons  permits,  upon  approval  by 
the  Secretary,  the  distribution  of 
donated  foods  to  organizations  for  use 
in  preparing  meals  in  situations  in 
which  the  need  for  food  assistance 
cannot  be  met  through  other  provisions 
of  Part  250  regulations.  Prior  to  the 
overall  revision  of  Part  250,  which  was 
published  as  an  interim  rule  in  the 
Federal  Register  on  June  3, 1988,  (53  FR 
20416),  the  regiUations  also  permitted 
the  Department  to  authorize  distribution 
of  commodities  to  households  in  all 
such  situations.  In  drafting  the  overall 
revision,  the  Department  decided  to 
delete  those  provisions  relative  to 
household  distribution  in  situations  of 
distress  on  the  premise  that  food 
assistance  to  households  can  be 
provided  through  the  Food  Stamp 
Program. 

Smce  implementation  of  the  interim 
rule,  the  Department  has  determined 
that  the  Focfd  Stamp  Program  may  not 
be  able  to  meet  the  nutritional  needs  of 
all  affected  households  in  situations  of 
distress.  For  example,  it  may  not  be 
possible  for  some  households  to  obtain 
food  stamp  benefits  due  to  certain 
eligibility  requirements,  such  as 
resource  limits  on  the  value  of  vehicles, 
or  citizenship.  In  addition,  there  may  be 
instances  in  which  certain  areas  are 
hard  hit  by  a  non-Presidentially 
declared  disaster  (i.e.,  situation  of 
distress)  and  using  food  stamps  is  not 
feasible  because  commercial  channels  of 
trade  in  those  particular  areas  are 
disrupted.  j 

Therefore,  to  ensure  that  food         ^ 
assistance  can  be  made  available  to 
households  in  these  types  of  situations. 


this  rule  proposes  to  revise  Section 
250.44  to  reinstate  the  Department's 
authority  to  permit  the  distribution  of 
commodities  to  households  in  situations 
of  distress.  This  discretionary  authority 
is  afforded  the  Secretary  under  section 
416  of  the  Agricultural  Act  of  1949,  and 
section  32  of  the  Act  of  August  24, 1935. 

Section  250.44  is  being  revised 
instead  of  Section  250.43,  which  sets 
forth  provisions  relative  to  disastere.  in 
order  to  clarify  and  underscore  the 
different  treatment  of  Presidentially 
declared  "disastere."  on  the  one  hand, 
and  "situations  of  distress,"  on  the 
other. 

Sufamiasion  of  Requests 

Section  250.44  of  the  current 
regulations  requires  that  all  requests  for 
the  donation  of  commodities  for  use  in 
situations  of  distress  be  submitted  for 
approval  by  the  Secretary. 

This  rule  proposes  to  revise  Section 
250.44  to  delegate  the  authority  for 
approving  requests  for  the  donation  of 
commodities  for  use  in  congregate 
feeding  to  the  distributing  agency  in 
instances  in  which  the  need  for  such 
assistance  meets  the  conditions  of 
paragraph  (1)  of  the  definition  of 
"Situation  of  Distress"  set  forth  in 
Section  250.3.  Those  instances  include 
"a  hurricane,  tornado,  storm,  flood,  high 
water,  wind-driven  water,  tidal  wave, 
tsunami,  earthquake,  volcanic  eruption, 
landslide,  mudslide,  snowstorm, 
drought,  fire,  explosion,  or  other  natural 
catastrophe  not  declared  by  the 
President  to  be  an  emergency  or 
disaster."  This  delegation  of  authority  is 
consistent  with  the  delegation  of 
authority  contained  in  Section  250.43 
for  the  use  of  commodities  for 
congregate  feeding  in  Presidentially 
declared  disasters.  While  the 
Department  recognizes  that  instances 
other  than  those  included  above  may 
warrant  the  donation  of  commodities  for 
use  in  preparing  congregate  meals,  such 
donati(His  should  be  limited  to  those 
situations  where  it  can  be  determined 
that  other  traditional  Federal  or  State 
assistance  programs  cannot  meet  the 
needs  of  individuals  who  have  been 
adversely  affected  by  the  situation. 
Thus,  in  an  effort  to  ensure  consistency 
in  such  determinations,  Section  250.44 
of  this  rule  proposes  to  require  that 
requests  for  the  donation  of 
commodities  for  use  in  preparing 
congregate  meals  in  instances  when  the 
situation  of  distress  does  not  fit  the 
above  criteria  be  submitted  for  approval 
by  PCS.  Approval  by  PCS.  instead  of  by 
the  Secretary,  will  feciUtate  expeditious 
handling  of  requests,  while  still 
maintaining  an  appropriate  level  of 
oversight 


Section  250.44(cK2)  of  this  rule  also 
proposes  to  require  that  requests  for  the 
donation  of  commodities  for 
distribution  to  households  in  situations 
of  distress,  regardless  of  the  type  of 
situation,  be  submitted  for  approval  by 
PCS.  The  proposal  would  require  this 
level  of  approval  in  an  effort  to  ensure 
that:  (1)  Such  distributions  are  limited 
to  situations  that  warrant  this  type  of 
assistance;  and  (2)  households  will  not 
be  receiving  food  stamp  and  commodity 
assistance  simultaneously. 

As  discussed  in  the  Definitions 
section  earlier  in  this  preamble,  for 
purposes  of  clarification,  this  rule  also 
proposes  to  specify  the  above-described 
approval  authorities  for  congregate 
feeding  and  household  distribution, 
respectively,  in  the  definition  of 
"Situation  of  Distress"  contained  in 
Section  250.3. 

This  rule  also  proposes  to  amend 
Section  250.44  to  require  that 
organizations  requesting  the  donation  of 
commodities  for  use  in  congregate  meal 
service  for  victims  of  situations  of 
distress  provide  the  following 
information  to  the  distributing  agency: 
(1)  A  description  of  the  distress 
situation;  (2)  number  of  people 
requiring  meals;  (3)  period  of  time  for 
which  the  donations  are  being 
requested;  and  (4)  quantity  and  types  of 
food  needed.  In  addition,  information 
on  the  number  and  location  of  sites 
providing  meals  will  be  provided  as 
sites  are  established. 

It  is  imperative  that  this  information 
be  provided  so  that  PCS  and  the 
distributing  agency  are  able  to 
determine  if:  (1)  The  donation  of 
commodities  is  warranted;  (2)  the 
amoimt  and  types  of  commodities 
requested  are  appropriate  for  the 
situation;  and  (3)  there  is  sufficient  food 
in  inventory  within  the  State  to  meet  the 
needs  of  the  organizations.  When  the 
distributing  agency  has  approved 
requests  for  the  donation  of 
commodities  for  congregate  feeding  in 
accordance  with  the  delegation  of 
authority  prescribed  above,  it  must 
forward  this  information  to  the 
appropriate  FCSRO. 

This  rule  proposes  to  revise  Section 
250.44  to  require  that  requests  to  PCS 
for  permission  to  distribute 
commodities  to  households  contain,  at  a 
minimum,  the  following  information: 
(1)  A  description  of  the  situation;  (2)  an 
explanation  as  to  why  such 
distributions  are  warranted;  (3)  period 
of  time  for  which  the  request  is  being 
made;  (4)  identification  of  the  specific 
area(s)  included  in  the  request;  (5) 
nujnber  of  households  expected  to 
participate;  (6)  quantity  and  types  of 
food  needed;  (7)  a  statement  of 


assurance  that  both  food  stamp  and 
commodity  assistance  will  not  be 
provided  to  individual  households 
simultaneously;  and  (8)  a  description  of 
the  system  that  will  be  implemented  to 
prevent  dual  participation  in  the  Food 
Stamp  Program  and  the  commodity 
household  distribution  program.  In 
addition,  information  relative  to  the 
number  and  location  of  distribution 
sites  must  be  provided  to  PCS  as  sites 
are  established. 

Collection  of  Household  Information 

Section  250.44  is  also  revised  in  this 
proposed  rule  to  require  that  any  entity^ 
including  Federal,  State,  and  local 
agencies,  involved  in  the  distribution  of 
USDA  commodities  comply  with  the 
requirements  contained  in  Section 
250.43(c)  of  this  proposed  rule  regarding 
the  collection  and  submission  of 
information  (i.e.,  household 
information,  and  statements  of 
assurance).  As  with  Presidentially 
declared  disasters,  this  information  will 
be  used  to  ensure  that  such  distributions 
are  warranted  and  to  enhance  program 
accountability. 

SulHuission  of  Form  FNS-292 

This  rule  proposes  to  incorporate  in 
Section  250.44  a  requirement  that 
distributing  agencies  submit  a  summary 
report  to  the  FCSRO  using  Form  FNS- 
292,  Report  of  Coupon  Issuance  and 
Commodity  Distribution  for  Disaster 
Relief,  within  30  days  following 
termination  of  the  distribution  period. 
This  requirement  is  being  incorporated 
to  ensure  timely  reporting,  strengthen 
program  accountability,  and  facilitate 
timely  replacement  of  State  inventories 
of  USDA  commodities  in  instances  in 
which  replacement  commodities  are 
available. 

Thirty-Day  Restriction 

Section  250.44  of  the  current 
regulations  limits  the  distribution  of 
commodities  in  situations  of  distress  to 
a  period  of  30  days.  However,  it  is  the 
opinion  of  the  Department  that  some 
situations  of  distress  may  warrant  a 
longer  distribution  period.  Thus,  this 
rule  proposes  to  amend  Section  250.44 
to  penaiit  the  distribution  of 
commodities  for  longer  periods  of  time 
when  the  situation  warrants.  In 
instances  in  which  the  distributing 
agency  approves  the  distribution  of 
commodities  for  use  in  preparing 
congregate  meals,  such  approval  may  be 
granted  for  a  period  not  to  exceed  30 
days.  Should  the  distributing  agency 
determine  that  the  situation  warrants  a 
longer  distribution  period,  the 
distributing  agency  must  submit  a 
request  to  justify  an  extension  to  PCS  for 
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approval  These  ptovisicHis  will  afibrd 
rcis  inoessed  flindbibty  in  responding 
to  situati(His  of  didtrsss.  and  at  the  same 
time  ensure  that  the  use  of  USDA 
rommoditiee  in  these  situatiops  is 
wananted.  {     ^ 

In  addition,  thislnile  iwoposes  to 
clarify  in  SectioQ  i50.44  that  the 
determination  as  tp  the  appropriate 
period  (rf  time  for  Which  commodities 
wnll  be  made  available  would  be  subject 
to  revision  as  developing  circumstances 
dictate.  In  instancas  when  the 
distributing  agency  extends  the 
distributimis  withtn  the  30-day  period 
discussed  above,  it  must  notify  die 
FCSRO  of  such  eximsions.  Sidimission 
of  this  information  to  the  FCSRO  is 


necessary  to  facilitate  accurate 
replacement  of  USDA  commodities,  as 
discussed  below. 

Replacement  of  CanuMidities 

Section  250.44  of  the  current 
regulati<ms  does  not  contain  provisions 
relative  to  the  replacement  of  tl^  USDA 
commodities  that  States  use  to  provide 
assistance  during  a  situation  of  distress. 
USDA  has  limited  funding  to  purchase 
commodities  for  use  in  provicbng  food 
assistance  in  situations  of  distress,  and 
can  also  donate  for  this  use 
commodities  purchased  under  price- 
support  and  surplus  removal 
authorities.  Therefore,  USDA 
conunodities  that  are  used  firom  the 


State's  invMitory  for  a  situation  of 
distress  will  be  replaced  at  the  request 
of  the  distributing  agency  to  the  extent 
that  inventories  of  price-support  and 
surplus-removal  commodities  permit 
This  rule  proposes  to  amend  Section 
250.44  to  include  this  replacement 
policy.  In  addition,  to  ensure  timely 
submission  of  requests  for  replacement, 
this  rule  prc^oses  to  incorporate  a 
requirement  that  such  requests  be 
submitted  Mdthin  30  days  following 
termination  of  the  distributions. 

The  attached  chart  has  been  included 
in  this  preamble  to  assist  readers  in 
understanding  the  basic  provisions  set 
forth  in  this  proposed  rule. 


Deanilion 


0)iny 


Disaster 


natural  cataslrophe  Ondixing  any  hunricane,  tornado,  stomi, 
high  water,  winckftiwan  water,  tidal  wave,  tsunami,  eadhqualce. 
en^ition.  landslide,  mudslide,  snowstorm,  dnxigtit),  or.  re- 
of  cause,  any  fire,  flood,  or  exptosion.  It  any  part  of  Ihe 
in  the  detomnination  of  the  President  causes  damage  of 
severtty  and  magnHude  to  warrarrt  major  dteaster  assist- 
ai^  under  the  OREAA  to  supplement  the  eftorte  and  avaiUbte  re- 
sflUoes  of  States,  local  gowenrvnents,  and  dtoester  relief  organiza- 
tioris  in  altovtating  the  dwnage.  Ices,  hardship,  or  suffering  caused 
thereby;  or  (2)  any  o«her  occasion  or  instance  tor  wMch,  in  the  detor- 
mkiaaon  of  the  President.  Federal  assistance  is  needed  to  supple- 
ment State  and  local  ettorts  and  capabHities  to  save  lives  and  to  pio- 
tatt  property  and  pubic  health  and  safety,  or  to  lessen  or  avert  the 
iHaat  of  a  catastrophe  in  any  part  of  the  U.S. 


Situation  of  dtetress 


(1)  a  huntoane.  tornado,  storm.  Hood,  high  waier. 
windKlriven  water,  Udal  wave,  tsunami,  earthquake, 
volcanic  enptioa  landslide,  mudslide,  snowstomi. 
drought,  fire,  explosion,  or  other  natural  catas- 
trophe not  declared  t>y  the  President  to  be  an 
emergency  or  dteaster,  but  whidv  >n  the  judgment 
of  the  dtotrtxiMng  agency,  warrants  the  use  of 
USDA  commodWes  for  congregate  feeding;  and  (2) 
any  other  situation  not  declared  by  the  President  to 
be  an  emergency  or  dteaster.  but  which,  in  the 
judgment  of  PCS,  warrants  the  use  of  USDA  com- 
modates for  congregate  feeding  or  household  dto- 
tribuUon. 


Foodj^ 


Approval  auttiorily  ...i 


Household 
lion  requlrad. 


tof 
USOA  commodHiem 


Congregate  feedmg 


Stete  dtelilJUHng 
agency. 

250.43fl»)  


Yee 


Housenold  distribution 


FCSHQ 


2S0.43(c) 


Name;  Address;  Number  in 
Household;  Assurance 
Statement  re:  need  and  dual 
paraapaDon  in  kmo  stamps; 
Signature  On  instances 
when  the  Food  Stanp  Pro- 
gram is  In  operation). 

Yes 


Congregate  feeding 


If  dtetress  situaKon  in  accord- 
ance with  (1)  in  above  defi- 
nWon,  State  dstribuUng 
agency;  Otherwise,  FCS  HQ. 

2S0.44(b) 


None 


To  the  extent  availat)to 


Household  distribution 


FCSHQ. 


2S0.44<c). 

Name;  Address;  NunOer  in 
Household;  Assurance 
Statement  re:  need  and  dual 
parttdpetion  in  tood  stamps; 
Signatojre  (in  instances 
when  the  Food  Stamp  Pro- 
gram is  in  operation). 

To  the  extent  availabto. 


List  of  S«l>|ects 
7CFRPart2S0 

Aged,  Agricultiu^  commodities. 
Business  and  industry.  Food  assistance 
programs.  Food  deflations.  Food 
processing.  Grant  {trograms-sodal 
programs.  Indian,  ^ifants  and  children. 
Price  support  progfams.  Reporting  and 
recordkeeping  re^^ments.  School 
break&st  and  lundk  programs,  Surplus 
agricultural  commodities. 

Accordingly.  7  CFR  Part  250  is 
proposed  to  be  amended  as  follows: 


PART  250— DONATION  OF  FOODS 
FOR  USE  IN  THE  UNITED  STATES,  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Aolfaonty:  5  U.S.C  301;  7  U.S.C  612c.  612 
note.  612c  note,  1431, 1431b,  1431e,  1431 
note,  1446a-l,  1859;  15  U.S.C  713c:  22 
U.S.C  1922;  42  U.S.C  1755, 1758, 1760, 
1761, 1762a.  1766,  3030a,  5179,  5180. 

2.  In  Section  250.3: 


a.  The  definitions  of  £mer;ge7icy  and 
Major  Disaster  are  removed;  and 

b.  definitions  of  Disaster  and  Situation 
of  Distress  are  added  in  alphabetical 
order. 

The  additions  read  as  follows: 

§250.3   DefiniUona. 

Disaster  means: 

(a)  any  natural  catastrophe  (including 
any  hiuricane,  tornado,  storm,  flood, 
high  water.  %vind-driven  water,  tidal 
wave,  tsunami,  earthquake,  volcanic 
eruption,  landslide,  mudslide. 
snowstcMm,  drought),  or,  regardless  of 


cause,  imy  firo,  flood,  or  explodoB.  in 
any  part  of  the  United  States,  whidi  in 
the  detenninatioaci  the  President 
cauaea  daauge  of  sufficient  severity  and 
magnitude  to  waiiant  major  disaster 
assiatanoe  under  the  Disaster  Relief  and 
Emergency  Assistance  Act  to 
sup^ement  tlM  efiforts  and  available 
resources  of  Statee,  local  governments, 
md  disaster  rdief  oiganizations  in 
alleviating  the  damage,  loss,  hardship, 
at  suffaring  caused  hereby;  ot 

(b)  any  other  occasion  or  instance  kx 
Mihicix,  in  the  determination  of  the 
President.  Federal  assistance  is  needed 
to  supplement  State  and  local  efforts 
and  capaUIities  to  save  lives  and  to 
protect  propoty  und  public  health  and 
safety,  <x  to  lessm  or  avert  tbe  threet  of 
a  catastrophe  in  any  part  of  the  United 
States. 
■  •       •       •       •       * 

Sftyetiow  9fBi§b9ss  means: 

(a)  a  hunioMe,  tornado,  storm,  flood, 
high  water,  wind-driven  water,  tidal 
wave,  tsunami,  eerthquake,  volcanic 
enqjtion.  landslide,  mudslide. 
snowst(Hm.  drought,  fire,  explosion,  or 
o^er  natural  catastrophe  not  declared 
by  Ae  Presidsat  to  be  an  emwgwicy  or 
disaster,  btrt  wUch,  in  the  jud^ent  of 
the  distributing  agency,  warrants  the  use 
of  US)A  ctunmodbties  for  omgregate 

(b)  any  other  situation  not  declared  by 
the  President  to  be  an  emergency  or 
disaster,  but  wddch.  in  the  judgment  of 
PCS,  wanants  the  use  of  USDA 
commodities  far  amgregate  feeding  or 
hevsdMM  distriWtiim. 

*       •       •       •       • 

3.  Secti(m  250.43  is  revised  to  read  as 

IVUOWrS* 


(a)  Organixtdonal  eli^ility.  la 
instances  in  wkidi  the  PresidiBnt  has 
dedaied  a  disaster  and  FCS  has 
determined  that,  as  a  result  ot  the 
disaster.  low-inCome  hous^dds  are 

>  te  nifchaee  adeanate  ameunts  ef 


(including  agencies  ot  State  and  Federal 
government)  may  be  eligible  to  receive 
donated  feeds  for  congregate  meel 
service  or  household  distrflwtiaB  to 
disastw  victims.  A{^lications  sulnnitted 
for  the  reoript  amd  (Ustributioo  of 
domaled  foods  in  accordance  widi 
pera^rsiihs  (bX2)  and  (cX2)  of  this 
seotiea  shrill  WtiaUy  svhmitted  in 
writing  if  drcumstanoas  permit  and.  if 
net,  oenfirmed  in  writing  in  a  timefy 
■annw  Beth  the  applicati(»s  md  die 
written  ^}^eval  for  the  use  (rf  USDA 
coasmedities  shall  be  maintained  in 
aooerdaBoe  with  &e  recorc&eeping 
reqidreffieiits  of  this  Part 


(b)  Congregate  meal  service.  U) 
Approval  authority  and  duration. 
DMributing  agsodes  may  review  and 
approve  applications  sutnnitted  by 
disaster  organizations  for  the  donation 
of  foods  for  use  in  preparing  congregate 
meels  for  disaster  vicdms.  Distributing 
agencies  also  shall  determine  the  lenf^ 
of  such  donations,  taking  into 
consideration  the  magnitude  of  the 
situation,  and  may  extmd  the  diiration 
of  such  donations  as  developing 
drcumstancas  dictate.  Following 
approval  of  a  request  for  donated  foods, 
the  distributing  agency  shall  make 
appropriate  donated  foods  available 
from  any  source  within  the  State  to  the 
disaster  organizati(»(s)  and  within  24 
hours  of  approving  the  application  shall 
report  the  information  listed  in 
paragrai^  (bK2)  of  this  section  to  the 
appropriate  FCSRO. 

(2)  Applications.  Disaster 
orguiizatians  shall  sulmiit  applications 
for  the  receipt  and  distribution  of 
donated  foods  for  use  in  providing 
congregate  meal  service  to  the 
distributing  agency.  Applications  shall, 
to  the  extent  possible,  include  the 
following  information. 

(i)  Deeerlption  of  disaster  or 
emergency  situaticm; 

(ii)  Number  of  people  reqidrlng  meals; 

(iii)  Period  of  tune  for  which 
commodities  are  requested;  and 

(iv)  Quantity  and  types  of  food 
needed  for  congregate  meal  service. 

In  addition,  orgiBtizatians  shall  report 
the  number  and  location  of  sites 
providing  congregate  meal  service  as 
sites  are  established. 

(c)  Household  disMbutkm.  (1) 
Approval  au^toeity  and  duration. 
IX^buting  agencies  shall  submit 
applicati(ms  for  the  distribution  of 
dionated  feeds  to  households  to  the 
appropriate  FCSRO  tot  submission  to 
rcs  fat  ^proval.  FCS  will  determine 
the  length  of  time  such  donations  will 
be  BMde,  taking  iiite  caasideratiea  the 
magnitude  of  ^  situation,  and  may 
extend  A»  dnratien  ef  skk^  denatiens 
as  developing  circumstances  dictate. 

(2)  AppticetioBS.  Disaster 
(xganizatioes  shall  sulxait  af^icatioas 
for  the  receipt  and  distribution  of 
donated  foods  to  hous^dds  to  die . 
disfributing  agency.  Ai^>lications  shall, 
to  the  extent  possible,  include  the 
following  information: 

(i)  Description  of  disaster  or 

(ii)  Identification  of  the  specific 
aree(s)  included  in  the  request; 

(iii)  Number  of  househuds  affected; 

(iv)  Explanation  as  to  viky  the 
distribution  of  coaunodities  to 
housdiolds  is  warranted; 

(v)  AntidpMed  distribution  pwiod; 


(vi)  Method  of  distribution  available; 

(vii)  Quantity  and  types  of  food 
needed  for  distribution: 

(viii)  Statement  of  assurance  that 
simultaneous  food  stamp  and 
commodity  assistance  will  not  be 
provided  to  individual  households;  and 

(ix)  Description  of  the  system  that  will 
be  implemented  to  prevent  dual 
partidpation. 

Information  on  the  number  and 
location  of  sites  where  commodities  are 
to  be  distributed  shall  be  provided  as 
sites  are  established. 

(3)  Collection  (^household 
information.  In  instances  in  which  the 
Food  Stamp  Program  is  in  operation, 
any  entity  (i.e.  Federal,  State,  or  local) 
diMributing  donated  foods  to 
households  shall,  at  a  minimum,  collect 
the  infOTmatim  listed  below  in  a  format 
I»escribed  by  the  distributing  agency. 
Such  information  shall  be  forwarded  te 
the  distributing  agency  and  maintained 
by  the  distributing  agency  in  accord«K» 
with  the  recordkeeping  requirasmts 
contained  in  this  Put,  except  that  such 
information  may,  at  the  discretion  ef  the 
distrft>uting  agency,  be  maintained  by 
the  organization  distributing 
comasedities  if  such  afftedntien  is  an 
agency  of  the  State  govnnment. 

(i)  Name  of  housraold  member 
applying  for  assistance; 

(ii)  Address; 

(iii)  Number  of  household  members; 
and 

(iv)  Statement  signed  by  the 
hous^old  certifying  that  the  household: 

(A)  is  in  need  of  feod  asastance; 

(B)  understands  that 
misrepresentation  of  need,  and  the  sale 
or  exdiange  of  the  donated  food  are 
prohibited  and  could  resuk  in  a  fine, 
imprisonment,  or  both; 

(C)  is  not  residing  ia  a  riielter  whidi 
provides  <aed  assistance;  and 

(D)  is  not  receiving  feed  stamp 
assistance. 

(d)  Quantities  and  vaiue  (^donated 
foods.  The  distributing  agency  shall 

disaster  ergMiifatisns  baaed  en  the 
caseloed  factor  iafecmatioo  provided  by 
the  disastOT  organizations. 

(e)  Types  (^  donated  foods  authorized 
for  donation.  IXsaster  ecganizatiens 
providing  food  aswstance  mder  this 
Section  are  eligible  to  recmve  donated 
foods  under  section  416,  section  32, 
section  709,  section  4(a),  and  secticms 
412  and  413  of  the  Rabett  T.  Stafferd 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5181-82). 

(f)  Sunanary  report  Within  30  days 
following  terminatioB  of  the  disaster 
assistance,  the  distributing  agency  shall 
fwovide  a  suaunary  report  to  the 
appropriate  FCSRO  using  Form  FNS- 
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tn,  Rspoft  oiCa^pan  hawmce  and 
CoouDodity  DistrilNitian  fcr  Dfnatar 
KeUat  ' 

(g)  Jtaplacsnieiii  Hw  diatributinB 
agaocy  diall  raouBit,  in  wiittag  tottM 
FCSRO.  the  raplactenant  of  fooda  uaad 
far  diaaater  aaaiaTafice  %>ltfiin  30  daya 
foUoaring  tanntnaioo  of  die  aaaiatance. 
PCS  will  leplaoe  d^inatad  Cooda  naed 
from  State  and/or  local  inventoriea  for 
diaaatar  aaaiatanoeiin  inatancea  «dien  a 
lequeat  fcr  leiriaoeineBt  ia  aubmitted 
within  the  raquirad  30  daya  or  auffident 
luatification  exiata  Ho  waive  the  SO^y 
lequiiemant. 

4.  Section  250.44  ia  raviaed  to  read  aa 
foUowK 


^p  w^^^A^^^P        v^^V^Wa  ^^^^^H^^V^W^V^^P  NV 


.  ^  (a)  Organization^  eUgUuJity.  In 
altuaticna  of  diatraaa  in  whidi  needs  for 
food  aaaistanre  caitnot  be  met  under 
other  proviaiona  o|  this  Part, 
ocganizations  (including  agwaciaa  of 
State  and  Fedatal  gDvanment)  may  be 
eligible  to  receive  donated  foods  tot 
congragate  meal  satvica  or  bcniaebold 
disMbution  to  victims  of  the  situation  of 
distress.  Applicati4)ns  submitted  for  the 
receipt  and  distribetion  of  donated 
foods  in  aocordancto  with  paragraphs 
(bH2)  and  (c)(2)  of  this  section  shall  be 
initially  submitted  in  writing  if 
circumstances  permit  and,  if  not, 
confirmed  in  writiag  in  a  timely   ' 
manner.  Both  the  f^ipUcations  and  the 
written  approval  fear  the  use  of  USDA 
commodities  shall  be  maintained  in 
accordance  with  the  recwdkeeping 
requirements  of  this  Part. 

(b)  Congregate  nieal  service.  (1) 
Approval  authority  and  duration. 
Distributing  ageocies  may  review  and 
approve  applications  for  the  donation  of 
foods  for  use  in  pi«|>aring  congregate 
meals  for  a  pwiod  $ot  to  exceed  30  days 
for  victims  of  situafions  of  distress  in 
instances  in  which  the  need  for  such 
assistance  meets  the  conditions  of 
paragraph  (a)  of  the  definition  of 
Situation  ofDistrem  in  Sectioii  2S0.3. 
Following  approval  of  a  request, 
distributing  agendas  shall  report  the 
information  listed  fo  paragraph  (b)(2)  of 
this  section  to  the  anppropriate  FCSRO 
within  24  hours.  In  instances  when  the 
distributing  agency  extends  the 
distribution  poiod  {initially  approved 
up  to  the  30-day  liihit,  it  shall  notify  the 
FCSRO  of  such  extensions.  Ctistributing 
agencies  shall  request  approval  from 
FCS,  via  the  approariate  FCSRO,  for 
donations  to  exceed  30  days. 
Applications  for  th^  donation  of  foods 
for  congregate  meals  in  instances  other 
than  those  that  me^  the  criteria  in 
paragraph  (a)  of  the  definition  of 
Situation  ofDistrem  in  Section  250.3 


ahall  be  forwarded  by  the  diatributing 
agency  to  the  apfnopriate  FCSRO  for 
submiaaion  to  FCS  far  approval  PCS 
will  detennine  the  duration  of  audi 
donatiana,  taking  into  oonaideiation  die 
magnitude  (rfthe  aituation. 
Determinations  aa  to  the  length  of 
donatiooa  may  be  reviaed  as  devdapiBg 
drcumatanoea  dictate. 

(2)  AppUaOkmB.  (i)  Oifanindona 
shall  submit  applicationa  hr  the  receipt 
and  distribution  of  donated  fooda  for 
use  in  providing  congregate  meal 
service  to  the  dbtributing  agency. 
Applications  shall,  to  the  extmt 
poaaible,  include  the  following 
information; 

(A)  Daacriptiim  of  dM  aituation  of 
diatieaa; 

(B)  Nundier  of  pet^le  requiring  meab 
and  congragate  meal  aervioa  period;  and 

(C)  Quantity  and  types  of  food 
needed. 

(ii)  hi  addition,  information  on  the 
number  and  location  of  sites  providing 
meals  shall  be  submitted  aa  sites  are 
establiahed 

(c)  Household  distribution.  (1) 
Approval  authority  and  duration. 
Applications  for  the  donation  of  foods 
for  distribution  to  households  shall  be 
forwarded  by  the  distributing  agency  to 
the  appropriate  FC^O  for  submission 
to  FCS  for  approval.  FCS  will  determine 
the  duration  of  the  donations,  taking 
into  considoation  the  magnitude  of  the 
situation.  Such  determinations  may  be 
revised  as  developing  circumstances 
dictate. 

(2)  Applications.  Organizations  shall 
submit  applications  for  the  receipt  and 
distribution  of  donated  foods  to 
households  to  the  distributing  agency. 
The  distributing  agency  shall  review 
and  submit  applications  to  the 
appropriate  FCSRO.  ^plications  shall, 
to  the  extent  possible,  include  the 
following  information: 

(i)  Description  of  the  situation  of 
distress; 

(ii)  Explanation  as  to  why  the 
distribution  of  commodities  to 
households  is  warranted; 

(ill)  Identification  of  the  specific 
area(s)  included  in  the  request; 

(iv)  Anticipated  distribution  period; 

(v)  Number  of  hoiiseholds  expected  to 
participate; 

(vi)  Quantity  and  types  of  food 
needed  for  distribution; 

(vii)  Statement  of  assurance  that 
simultaneous  food  ctamp  and 
commodity  assistance  will  not  be 
provided  to  individual  households;  and 

(viti)  Description  of  the  system  that 
will  be  implemented  to  prevent  dual 
participation.  *.."" 

In  addition,  information  on  the 
number  and  location  of  sites  shall  be 
provided  as  sites  are  established. 


(3)  QJhction  of  household 
infoimation.  In  a  format  preacribed  by 
this  diatributing  agency,  any  entity  (i.e. 
Federal,  State,  or  local)  diatribating 
dcmated  fooda  to  houaeh<dda  in  an  area 
where  die  Food  Stanq>  Pregram  ia  in 
operation  ahall,  at  a  nrintmiiin,  collect 
the  infonnation  liated  below.  Such 
infonnation  diall  be  forwarded  to  the 
diatributing  agency  and  maintained  by 
the  distributijM  a^ncy  in  accordance 
with  the  recorflOceeping  lequirementa 
contained  in  this  Ftet  except  that  such 
infonnation  may,  at  the  diacretion  of  the 
distributing  agency,  be  maintained  by 
the  organization  distributing 
oommoditiea  if  audi  organization  ia  an 
agency  of  the  State  government 

(i)  Name  of  houamold  member 
applying  for  assistance; 

fiijAodreaa; 

(iii)  Number  of  houaehold  memben; 
and 

(iv)  Statement  aigned  by  the 
household  certifying  that  the  houaehold: 

(A)  is  in  need  of  food  aasistance; 

(B)  undnatanda  that 
miarepreaentation  of  need,  and  the  side 
or  exdiange  of  the  donated  food  are 
prohibited  and  could  result  in  a  fine, 
imjprisonment.  or  bodi; 

(C)  is  not  reading  in  a  shelter  which 
provides  food  assisfance;  and 

(D)  is  not  receiving  food  stamp 
assistance. 

(d)  Quantities  and  value  of  donated 
foods.  The  distributing  agency  shall 
make  donated  foods  avaikble  to  eligible 
organizations  based  on  the  caseload 
factor  information  provided  by  the 
organizations. 

(e)  Types  of  donated  foods  authorized 
for  donation.  Organizations  providing 
food  assistance  in  situations  of  distress 
are  eligible  to  receive  donated  foods 
imder  section  416,  section  32,  section 
709,  and  section  4(a). 

(f)  Summary  report.  Within  30  days 
following  termination  of  the  assistance, 
the  distributing,  agency  shall  provide  a 
summary  report  to  the  appropriate 
FCSRO  using  Form  FT4S-292,  Report  of 
Coupon  Issuance  and  Commodity 
Distribution  for  Disaster  Relief. 

(g)  Replacement.  The  distributing 
agency  shall  request,  in  writing  touie 
FCSRO,  the  replacement  of  fomls  used 
for  a  situation  of  distress  within  30  days 
following  termination  of  the  assistance. 
FCS  will  replace  donated  foods  used 
from  State  and/or  local  inventories  for 
situations  of  distress  to  the  extent  that 
foods  are  available. 

Dated:  November  2S,  1995. 
Wi]liuBE.LiMiwig, 
Administrator. 

(FR  Doc.  95-29923  Piled  12-7-95;  8:45  am] 
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PropoMd  EsW>llahmtnt  of  ClaM  E2 
,WV 


AQENCV:  Federal  Aviation 

AdministratioD  (FAA),  DOT. 

ACTION:  Notice  of  propoeed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E2  airspace  designated  as 
a  surface  area  for  Ckeenbrier  VaUey 
Airport,  Lewisburg.  West  Virginia.  The 
airport  baa  a  VOR  or  GPS-A  (circling) 
Standard  Instrument  Approach 
Procedure  (SIAP),  an  NDB  or  GPS  RWY 
4  SIAP  and  an  ILS  RWY  4  SIAP.  Class 
E2  airspace  would  be  established  to 
accommodate  these  gAPsand  ios 
instrument  flight  rules  (IFIQ  operations 
at  thia  airport 

DATES:  Cmnments  must  be  received  on 
or  before  January  29. 1996. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager.  System 
Management  Branch,  AEA-530,  Docket 
No.  95-AEA-12,  FA.A.  Eastern  Region, 
Federal  Building  « 111,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastern  Region, 
Federal  Building  «lll,  John  F.  Kennedy 
International  Airp<»t,  Jamaica,  NY 
11430.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Managemrait  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  Jdm  F.  Kennedy 
International  ALrptxt,  Jamaica,  NY 
11430. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Mr  Francis  T.  Jordan,  Jr.,  Airspace 
Spedalist,  System  Mans^ement  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  Jdm  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430;  telephone:  (718)  553-4521. 

SUPMEMENTARY  INFORMATION: 


ilimted 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  deaire. 
Comments  that  provide  the  factual  basis 
suppmting  the  views  and  suggestions 
presented  are  particularly  hdpful  in 
develi^ing  reaacmed  regulatory 
dedaiona  on  the  propoaal.  Commenta 
are  raedally  invited  cm  the  overall 
regulatory,  aeronautical,  environmoital. 


and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  addreas 
listed  tioove.  Commenters  wishing  the 
FAA  to  acknowledge  recmpt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  s^-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Cmnments  to  Airepace  Docket  No.  95- 
AEA-12".  Tbe  postoard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  hefate 
the  spedfied  dosing  date  for  comments 
will  be  considered  bsfore  taking  action 
on  the  rule.  The  rule  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received  All  comments 
received  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contad  with  ue  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  ctf  NPlMa 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
FAA.  Eastern  Region,  Federal  Building 
#111,  John  F.  Knmedy  International 
Airport.  Jamaica.  NY  11430.  Identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  whidi  describes  the  application 
procedure. 

ThePn^Meal 

The  FAA  is  considering  amending 
part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E2  airspace, 
designated  as  a  surface  area  for  an 
airport,  at  Lewisburg,  WV,  to 
accommodate  current  SLAPs  and  for  IFR 
operations  at  the  (keenbrier  Valley 
Airport 

Tne  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establi^ed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  Class 
E2  airspace  areas  designated  as  a  surface 
area  for  an  airport  are  published  in 
Paragraph  6002  of  FAA  Order  7400.9C. 
dated  August  17, 1995  and  effactive 
September  16, 1995.  The  Class  E 
airspace  deaignation  listed  in  this 
docummt  would  be  published 
subsequentiy  in  the  Order.  It  therefore — 
(1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 


(2)  is  net  a  "significant  rule"  under  DOT 
Regulatory  Polides  and  Procedures  (44 
FR  11034;  February  1979);  and  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  antidpated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Ad. 

List  of  SobyecU  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Pnqpoaed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  dtation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103.  40113. 
40120:  E.0  10854,  24  FR  9565.  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

|7t1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6002  Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AEA  WV  E2  Lewisfauis,  WV  P«ew) 

Greenbrier  Valley  Airport,  WV 

(lat  arsi'SO"  N,  long.  80^3'58"  W) 
Bushi  NDB  (LOM) 
(lat.  37»46'56"N.,  long.  80'28'b6"  W) 
Within  a  4-mLle  radius  of  Greenbrier  Valley 
Airport  This  Gass  E  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  To  Ainnen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Aiiport/Fadlity  Directory. 
•        •        •        •        • 

Issued  in  Jamaica,  New  York,  on  November 
30. 1995. 
JokD  S.  Walker, 
Manager,  Air  Traffic  Division. 
[FR  Doc  95-29965  Filed  12-7-95: 8:45  am] 
auBta  coos  4ti»>i»-M 
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llortB«go  Brohor  l>eo  Dtodoouio  RmIo: 
liODOooi  BSSDNevinein  Of  fiepoiiawQ 
nUNnMnng  Aovi^Dvy  vemnmHV  ana 
of  Flrat  MaalifiQ 

AOBICY:  OfBce  of  the  Asnstant 
Seaetaiy  for  Hou^og— Federal  Housing 
Cominissioner,  HUD. 
ACnON:  Nodce  of  eStablishmeat  of  a 
negcMiated  niUwnaMing  advisMy 
committee  and  of  ^ist  mooting. 

•UMMARY:  The  Department  is 
announcing  the  etl^blishment  of  a 
Negotiated  Rulemaldng  Advisory 
Committee  under  tpe  Federal  Advisory 
Committee  Act  (F/iCA).  The  first 
objective  of  the  coiiunittee  would  be  to 
determine  whedieil  or  not  the  amount 
and  nature  of  indiibct  payments  to 
mortgage  brokers  abd  certain  other 
martgage  originators  (retail  lenders) 
should  be  disclosed  to  consumers. 
Second,  the  omunlttee  will  seek  to 
resolve  whether  the  Real  Estate 
Settlement  Procedares  Act  (RESPA) 
pennits  volimie-baMd  compensation 
from  wholesale  leiiders,  entities  that 
purchase  moctgiga  loans,  to  mwtgage 
brokers  and,  if  suck  compensation  is 
found  permissible,,  whether  and  how  the 
compensatian  should  be  disclosed.  The 
committee  consists  of  representatives 
with  a  definable  stike  in  the  outcome  of 
a  proposed  rule.  A  charter  for  the 
committee  has  beefii  approved  pursuant 
to  the  FACA,  Execttive  Ordor  12838. 
and  the  implementing  regulations.  This 
notice  also  announpes  the  time  and 
place  of  the  first  otaunittee  meeting, 
n^ch  will  be  opei)  to  the  public 
DATES:  The  first  meeting  of  the 
committee  will  take  place  December  13- 
14. 1995,  and  will  be  open  to  the  public. 
On  Wednesday.  December  13,  the 
meeting  will  start  St  ^:30  a.m.  and  run 
until  completion;  on  Thursday. 
December  14,  the  meeting  will  start  at 
9:00  a.m.  and  run  antil  approximately 
1:00  p.m.  If  participants  and  the 
facilitator  agree,  the  second  day  of  the 
meeting  may  be  extended  beyond  the 
projected  completibn  time  of  1:00  p.m. 
ADDRESSES:  The  fittt  meeting  of  the 
committee  will  be  leld  in  Courtroom  A 
of  the  International  Trade  Commission 


Building.  500  E  Street.  SW., 
Washii^on.  DC  20436. 
FOR  RWTHBR  MPOVMATm  OONTACT: 
Devid  R  WilUamsen.  Director.  RESPA 
EnfioroeBMnt  Unit*  EJepertment  (rf 
Housing  and  lAban  Devetopmant,  Room 
5241. 451  Seveodi  Street.  SW.. 
Washuigton,  DC  20410-0500:  telephone 
(202)  708-4560,  or  on  e-mail  threu^ 
Internet  at  drwiIliaHisanMud.gov.  The 
TDD  number  fior  persons  who  are 
hearing-  or  q)eech-impaited  is  (202) 
708-4594  (TI)D).  (These  telephone 
numbers  are  not  toll-free.) 

SUPPLEMENTARY  MFORMATION: 


On  October  25. 1995  (60  FR  547114). 
HUD  published  a  notice  of  intent  to 
establish  a  Negotiated  Rulemaking 
Advisory  Conunittee  to  discuss  and 
negotiate  a  proposed  rule  to  discuss  the 
treatment  under  RESPA.  including 
disclosure  requirements,  of  indirect 
payments  to  retail  lenders  and  of 
voiiune-based  compensation  to       ^ 
mortgage  brokers.  The  October  25  notice 
also  announced  that  the  first  meeting  Of 
the  committee  could  be  held  in  late 
1995.  if  the  charter  for  the  committee 
was  approved.  Subsequent  to  the 
publication  of  the  October  25  notice,  the 
charter  for  the  committee  was  approved 
pursuant  to  the  FACA.  Executive  Order 
12838,  and  the  implementing 
regulations  at  41  CFR  101-6.1007. 
Because  the  Department  noted  the 
tentative  schedule  for  the  first  meeting 
in  the  October  25  notice  and  wants  to 
commence  the  n^otiating  process 
quickly,  the  first  meeting  has  been 
scheduled  fat  December  13-14, 1995. 
Members  of  the  committee  have  been 
contacted  directly  by  the  Department 
about  this  schedule. 

The  October  25  notice  requested 
comment  concerning  the  proposed 
membership  of  the  Conunittee.  After 
review  of  the  comments  and  for  the 
reasons  stated  in  the  notice  of  intmt.  the 
Department  has  determined  that 
establishing  a  negotiated  rulemaking 
advisory  conunittee  on  this  subject  is 
necessary  and  in  the  public  interest. 

The  Department  received  ei^t 
comments  on  the  October  25  notice.  Six 
of  the  eight  conunenters  requested  that 
a  monbcir  of  their  organization  be 
included  in  the  negotiating  committee. 

Specifically,  four  commenters 
suggested  that  lenders  who  concentrate 
on  other  mortgage  products,  such  as 
home  equity  loans,  B  and  C  loans,  and 
reverse  mortgages,  should  be  included. 
These  commenters  were  the  American 
Financial  Services  Association,  the 
National  Home  Equity  Mortgage 
AssodatioB,  the  Title  One  Home 


Improvenent  Leaders  Association,  and 
T^ansamerica  HomaFirst,  a  reverse 
mortgage  lander.  In  order  to  keep  tha<>  > 
negotiated  rulemaking  body  manageable 
and  balanced,  the  Department 
ocmcluded  that  with  the  addition  of  die 
American  Financial  Services 
Assodation,tfaemoetdiveraeofdiese     , 
organizations,  the  interests  of  junior  Hen 
and  reverse  mortgage  lenders  would  be 
adequately  represented.  Moreover,  the 
American  Financial  Services 
Association  has  indicated  that  it  would 
itself  consuh  with  other  affscted 
organizations.  .^.  .  <, 

Two  additioial  national  industry 
groups  requested  membenhip.  HUD  has 
determined  that  these  organizations 
should  be  added  to  the  committee 
because  they  represented  types  of 
lending  institutions  that  are  not  afaeedy 
adequately  represented  on  die 
committee:  the  Independent  Bankers 
Associaticm  of  America  represents 
community  banks  and  the  National 
Assodaticni  of  Federal  Credit  Unions 
represents  Federal  credit  tmions. 

All  those  wdio  expressed  interest  in 
participating  in  the  negotiated 
rulemiddng  committee  are  reminded 
that  meetings  of  the  committee  are  open 
to  the  public. 

Fadlitetor 

As  stated  in  the  October  25  notice,  the 
Honorable  Alan  W.  Heifetz.  Chief 
Administrative  Law  Judge,  will  be  the 
facilitator  for  the  Committee. 


Sahetantive  lasiiea  for  Negoliatkui 

The  issues  identified  in  the  convening 
report  were  identified  dnd  discussed  in 
the  October  25  nqtioe  and  in  a  proposed 
rule  on  this  same  subject  reoentiy 
.  published  by  the  Department  (60  FR 
47650.  September  13. 1995).  The 
Departmoat  received  af^roximately  800 
comments  on  the  proposed  rule;  these 
comments  are  available  for  public 
inspection  and  copying  between  7:30 
a.m.  and  5:30  p.m.  wed;days  at  the 
Rules  Docket  Clerk.  Office  of  General 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development.  451 
SevenUi  Street  SW..  Washingtmi.  DC 
20410.  The  comments  also  will  be  made 
available  to  the  members  of  the 
committee  for  their  consideration  as 
they  are  n^otiating  a  new  proposed 
rule. 

Cflwimittee  ^tombership 

Including  the  members  added  in 
response  to  comments  received  on  the 
October  25  notice,  the  members  of  the 
ccanmittee  Mrill  include: 


National  Industry  Groups 

•  Paul  Reid,  President,  American  Home 
Funding,  Richmond,  VA,  President- 
Elect,  Mortgage  Bankers  Association 
of  America,  1125  15th  Street,  NW.. 
Washington.  DC  20005-2766 

•  Kay  Kinney.  Executive  Vice  President, 
National  Association  of  Mortgage 
Brokers.  1735  N.  Lyim  Street,  Suite 
950,  Arlington,  VA  22209 

•  John  Rasmus,  Esq.,  Senior  Federal 
Administrative  Counsel/Manager, 
Agency  Relations,  American  Bankers 
Association,  1120  Connecticut 
Avenue.  NW..  Washington,  DC  20036 

•  Glen  Gimble,  Esq.,  Program  Manager 
and  Counsel,  Real  Estate  Lending 
Compliance.  America's  Community 
Bankers,  900  19th  Street,  NW., 
Washington,  DC  20006 

•  Roy  DeLoach,  Policy  Representative, 
Business  Issues,  National  Association 
of  Realtors,  700  11th  Street,  NW., 
Washington,  DC  20001-4507 

•  Sue  Jolmson,  President  and  Executive 
CMrector,  RESPRO,  1800  M  Street, 
NW.,  Suite  900  South,  Washingt(Mi, 
DC  20036 

•  David  Goldberg.  The  Mortgage  Capitol 
Group,  Senior  Vice  President, 
Administration,  PHH  Mortgage 
Services  Corporation,  6000  Atrium 
Way,  Mt.  Uurel,  NJ  06054 

•  Thomas  J.  Sheehan,  Chairman,  IBAA 
Bank  Operations  CtHnmittee, 
Ind^endent  Bankers  Association  of 
AoMrica.  One  Thomas  Circle,  NW., 
Suite  950,  Washington,  DC  20005- 
5S02 

•  Briaa  McDonnell,  S^or  Executive 
Vice-President,  of  Navy  Federal  Credit 
Union,  National  Association  of 
Federal  Credit  Unions,  P.O.  Box  3769, 
Waduagton,  DC  20007 

•  Robert  E.  McKew,  Vice  Presidmt  and 
General  Coimsel,  American  Financial 
Services  Assodatioa,  919  18th  Street, 
NW.,  Washington,  DC  20006 

CtNisumer  Groups 

•  Robert  Oeemer,  CitiaBB  Action,  68. 
East  Wacker  Place,  Chicago.  H.  60601 

•  Willian  J.  BrenoHi,  Jr.,  Esq., 
(Meaaber,  Board  of  Directors,  hiational 
Assodation  of  Consumw  Advocates), 
Honse  Defense  Program  of  the  Atlanta 
Lqgal  Aid  Society,  340  West  Ponce  De 
Leon  AvoDue,  E)ecatur,  Georgia  30030 

•  Nhu  Simon,  Esq.,  Jeoi  Devis,  Esq., 
Legal  Counsel  for  the  Elderly, 
Amwican  AssodaticMi  of  Retired 
Perscms,  601  E  Street,  N.W.. 
Washington,  D.C  20049 

State  Organizations^ 

•  Craig  Jordan,  Esq.,  Assistant  Attorney 
General  for  the  State  of  Texas, 
Consumer  Affiairs  Division,  714 


Jackson  Street,  Suite  800,  Dallas, 
Texas  75202 
•.  Daniel  Muccia,  President,  American 
Association  of  Residential  Mortgage 
Regulators  and  Deputy 
Superintendent  of  Banks.  State  of 
New  York  Banking  Department,  Two 
Rector  Stieet,  New  York,  New  York 
10006 

Government-Sponsored  Enterprises 

•  Jim  Newell,  Esq.,  Associate  General 
Counsel,  Federal  Home  Loan 
Mortgage  Corporation,  8200  Jones 
Branch  Drive,  McLean,  VA  22102- 
3107 

•  Jo  Aim  Carpenter,  Esq.,  Vice  President 
and  Deputy  General  Counsel,  Federal 
National  Mortgage  Association,  3900 
Wisconsin  Ave.,  N.W.,  Washington, 
D.C  20016-2899 

Federal  Government 

•  Designated  Federal  Officer:  Sarah  X. 
Rosen,  Esq.,  Special  Assistant  to  the 
Assistant  Secretary  for  Housing,  Room 
9100,  U.S.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
S.W.,  Washington,  D.C.  20410,  (202) 
708-3600 

Schedwle 

HUD  will  hold  the  first  meeting  of  the 
c(Msmittee  on  Decen^r  13-14, 1995. 
On  Wednesday.  December  13,  the 
meeting  will  start  at  9:30  a.m.  uid  run 
until  completion;  cm  Thursday, 
December  14,  the  meeting  will  start  at 
9:00  a.m.  and  run  until  a{^>roximately 
1:00  p.m.  If  participants  and  the 
fJBcilitator  agree,  the  second  day  of  tlie 
meeting  may  be  extended  beymid  the 
projected  completion  time  of  1:00  p.m. 
The  location  of  the  meeting  %vill  be 
Courtroom  A  of  the  fattematienal  Trade 
Commission  Building,  500  E  Sbeet, 
S.W.,  Washingtcm,  D.C.  20436.  The 
purpose  of  the  meeting  will  be  to  orient 
merabws  to  the  negotiated  rulemaking 
(reg-neg)  process,  establish  a  basic  set  of 
understandings  and  ^tHuid  rules 
(protocols)  regarding  the  process  that 
will  be  follovrad  in  seelung  a  consensus, 
and  begin  to  address  the  issues.  This 
meeting  is  open  to  the  puMic. 

Decisions  with  respeK^t  to  future 
meetings  %vill  be  made  at  the  first 
meeting  and  from  time  to  time 
thereafter.  Notices  of  future  meetings 
will  be  published  in  the  Federal 
R«pster  if  time  pennits. 

To  prevent  delays  that  might 
postpone  timely  issuance  of  a  proposed 
rule,  HUD  intends  to  terminate  the 
committee's  activities  if  it  does  not 
reach  consensus  within  5  months  of  the 
first  meeting.  The  process  may  end 
earlier  if  the  facilitator  believes  that 
sufficient  progress  cannot  be  made  or 


that  an  impasse  has  developed  that 
caimot  be  resolved. 

Authority:  42  U.S.C.  1437g,  3535(d). 

Dated:  December  5, 1995. 
Stephanie  A.  Smitli, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing. 

IFR  Doc.  95-30067  Filed  12-6-95;  1:38  pml 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
PNTL-007&-02] 
RIN  1545-AR31 

Definition  of  Foreign  Baaa  Company 
Income  and  Foreign  Paraonal  Holding 
Company  Income  of  a  Controlled 
Foraign  Corporation;  Hearing 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACnOR:  Change  of  location  of  public 

hearing. 

SUMMARY:  This  document  changes  the 
location  of  the  public  hearing  on 
proposed  regulations  relating  to  the 
definitions  of  subpart  F  income  and 
foreign  personal  holding  company 
income  of  a  controlled  foreign 
corporation  and  the  allocation  of 
deficits  for  purposes  of  computing  the 
deemed-paid  foreign  tax  credit. 
DATES:  The  public  hearing  is  being  held 
on  Thursday,  January  4, 1996,  beginning 
at  10:00  a.m. 


;  The  public  hearing 
originally  scheduled  in  the  IRS 
Auditorium,  Seventh  floor,  7400 
Corridw,  Internal  Revenue  Building. 
1111  Constitution  Avenue,  NW.. 
Washington,  DC  is  changed  to  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue.  NW.,  Washington, 
DC. 

ran  niRTHER  mfommtion  contact: 

Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  ^ief  Counsel  (Cinporate), 
(202)  622-7190,  (not  a  tail-fiee  number). 
SUPPI^MENTARY  MFCMMATION:  A  notice 
of  public  hearing  appearing  in  the 
Federal  Register  on  Thursday, 
September  7. 1995  (60  FR  46548), 
announced  that  a  public  hearing  relating 
to  proposed  regulations  under  sections 
952.  954(c).  and  960  of  the  Internal 
Revenue  Code  will  be  held  Thursday. 
January  4. 1996.  beginning  at  10:00  a.m. 
in  the  IRS  Auditorium.  Seventh  floor, 
7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  and  that  requests 
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te  qisak  and  outliaea  ef  enl  < 

should  be  lecaived  by  TiiMiiay,  |i—  21. 

1994. 

The  lecatkm  of  thelpubttc  haaiing  has 
chained.  The  haaita^  is  baii«  held  in 
roiian  2615  cm  Thiinday,  JaawHV  4. 
1996.  beghming  at  IQ^  8.m.  lie 
rsqnests  to  sftedi  smd  oudines  of  onl 
caaaments  sfaoukl  be  received  by 
tbnaniKf,  December  14, 1995. 
of  contFotled  access  aMtndieBS. 
attenders  cannot  be  ndbaittlad  beyond 
the  lobby  of  the  iBtatial  Revenue 
Building  until  9:45  an. 

Cqpies  of  the  agenda  an  availAle  1^ 
of  chaige  at  the  hearitig. 

iii*iiiL.ni  iiiiii. 

Acting  Chief,  I^guhtie^  LImttrAtiitlant 

Chief  Counsel  (Corporai^).         ■* 

IFR  Doc  9S-2M33  FlM  12-7-e5;  S:4S  am) 
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AQDICY:  Equal  Emplfyraent 

Opportunity  Canmi^cm. 

Acnow;  Propoeed  nd^. 

■UMMonv;  The  Equal  ISmpleynent 
Opportunity  Commi^on  (EEOC)  has 
voted  to  discontinue  the  requirement  for 
filing  he  Elementary-Secondary  Staff 
Infonnation  Report  1^0-5  for 
individual  schools  and  annexes  widiin 
school  systems  or  districts.  This 
proposed  rule  amends  the  school  filing 
requirement  in  subpart  M  of  29  CFR  Part 
16Q2.  The  recradkeeying  reqiurements 
bx  elementary  and  secondary  public 
school  systems  and  districts,  including 
individual  schools  and  annexes,  remain 
unchanged.  This  action  is  being  taken  in 
the  interest  of  streamlining  the  survey 
process  and  reducing  the  burden  on 
respondents,  while  maintaining 
sufficient  data  to  me4t  the  EEOC's 
program  needs.  The  change  is  planned 
to  become  eSactive  beginning  with  the 
1996  EEO-5  survey. 
DATES:  Written  oomiaents  on  this 
proposed  rule  must  be  submitted  on  or 
before  February  6. 1996. 
A00RE88E8:  Ck>mmeins  should  be 
submitted  to  Frances  M.  Hart,  Executive 
Officer,  Executive  Secretariat,  Equal 
Employment  Opportunity  Commission, 
10th  Floor,  1801  L  Street,  NW., 
Waahington,  DC  20507.  As  a 
convenience  to  comipentators,  the 
Executive  Secretariat  will  accept 
comments  transmitteid  by  facsimile 
("FAX")  machine.  The  telej^one 


nuBiber  of  the  FAX  receiver  is  (202) 
663-4114.  (This  is  net  a  toU  free 
number.)  Only  comments  of  six  or  fewer 
p^as  will  be  acoapled  via  FAX 
tranamittaL  This  Umitatioii  is  nocessBiy 
to  aasura  access  to  the  equ^Msiant 
Rao^  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  cenfirmirti<m  of  receipt  by 
caltuig  the  Exeortive  Secretariat  staff  at 
(202)  663-4079  (voice)  or  (202)  663- 
4677  (TH)).  (Theee  are  not  toU-frae 
nunAers.)  Ct^jHes  of  aMuaents 
siAoRittod  by  die  public  nvill  be 
avaiUiie  for  review  at  the  EEOC's 
library.  Room  6502, 1861  L  Street  NW.. 
Waahington.  DC  between  die  hours  of 
9:30  ajm.  uid  5:60  p.m. 
FOR  ramMBt  ■POMMAVKM  CONTACT: 
Joachim  Neckere.  Director,  Program 
Research  and  Surveys  Divimm.  at  (202) 
663-4956  (voice)  ot  (202)  663-7063 
(TDD). 

wmnmmmmt  sgoioaATioii.  Section 

709(c)  of  Title  VH  of  the  Qvil  Rights  Act 
of  1964.  as  amended.  42  U.S.C.  2000e- 
8(c).  requires  employers  to  make  and 
keep  records  relevant  to  a  detenninatioe 
of  whether  unlawful  employment 
practices  have  been  at  are  being 
committed  and  to  make  reports 
therefrom  as  required  by  the  EEOC 
Accordingly,  the  EfiOC  has  issued 
regulatitms  which  set  forth  the  rep<»ting 
requirements  for  various  kinds  of 
employers.  Elementary  and  secondary 
public  school  systems  and  districts  have 
been  required  to  submit  EEO-5  reports 
to  the  EEOC  since  1974  (biennially  in 
even  numbered  years  since  1982).  Two 
types  of  EEO-5  reports  have  been  used: 
EEOC  Form  168A.  covering  the  entire 
public  school  system  or  district;  and 
EEOC  Fcmn  166B.  covering  each 
individual  school  and  annex  within  the 
system  or  district. 

EEO-5  daU  are  used  by  the  EEOC  to 
investigate  charges  of  employment 
discrimination  against  elementary  and 
secondary  public  school  systems  and 
districts.  The  data  are  used  to  support 
EEOC  decisions  and  conciliations,  and 
in  systemic  program  activities,  lite  data 
also  enhance  the  Commission's  ability 
to  perform  research,  analysis,  technioil 
assistance,  and  public  education.  In 
addition,  data  are  shared  with  the 
Department  of  Education  (Office  for 
Civil  Rights  and  the  National  Center  for 
Education  Statistics)  and  the 
Department  of  Justice.  EEO-5  data  also 
are  shared  with  approximately  23  state 
and  56  local  Fair  Employment  Practice 
Agencies. 

On  Octobw  5. 1995,  Uie  EEOC  voted 
to  discontinue  the  EEO-5  Report  168B 
for  individual  schools  and  annexes.  The 
primary  reason  for  the  discontinuance 


of  the  lepoiting  le^iiraBMBt  iw 
individual  schools  is  to  leduoe  the 
repoiting  buiden  cm  respondents  and  to 
streamline  the  coUectien  of  information 
re^ptiied  for  enfareeownt  purpoees.  The 
reowdkeepjug  le^urraoents  of  subpart  L 
of  29  CFR  1602,  hiawever,  rraoain  in 
effect  and  unchanged. 

lAct 


This  actiou  will  result  in  a  reduced 
expense  md  reporting  buiden  Iwachool 
systmss  and  districts  as  reydred  under 
the  Paperwoik  Reductimi  Act  of  1995. 
44  U.S.a  3502(1).  The  reporting  burden 
for  this  oellection  is  besed  upmi  aa 
average  estimate  per  reqp«ise  and  takes 
into  consideratioii  the  luge  number  of 
school  syateiM  and  districts  that  submit 
di^  reports  on  diskettes  or  magnetic 
tapes.  Burden  hours  far  any  particular 
scAOol  systras  or  district  may  difier  btaa 
this  avwage  eetimate  depending  on  the 
acoessiUlity  of  infermrtiiHi  and  the 
degree  ot  automation.  The  burden 
estimate  includes  die  time  needed  fat 
reviewing  instructians,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data,  and  completing 
and  reviewtag  the  collectimi  of 
infrmnation.  Public  comments  oa  the 
accuracy  of  the  burden  estimates  as  well 
as  suggestions  for  further  reducing  the 
burden  are  welccHne.  The  EEOCbas 
encoiuaged  and  will  continue  to 
encourage  the  use  of  magnetic  media 
(diskettes,  computer  tapes,  etc.)  as  a 
means  of  sutaiitting  inf<»mation  on  the 
EEO-5  report. 

(1)  Type  of  review:  Extension 
(Discontinuance  of  individual  school 
reports). 

(2)  Agency:  Equal  Employment 
Opportunity  Commission. 

(3)  Title:  Elementary-Secondary  Staff 
Information  (EEO-5). 

(4)  OMB  Number  0346-0003. 

(5)  Frequency:  Biennially. 

(6)  Afiiscted  Public:  State  and  Local 
Government. 

(7)  Number  of  Respondents:  5,000. 

(8)  Estimated  Time  Fer  Respondent:  5 
Hours  during  a  survey  year. 

(9)  Total  Biuden  Hours:  25,000  Hours. 
The  Office  of  Management  and  Budget 

[OMB)  approval  of  the  current  EEO-5 
collection  of  infonnation,  OMB  Control 
Number  0346-0003,  will  expire  on 
January  31, 1996.  In  order  to  comply 
with  new  information  collection 
cleerance  procedures>that  OMB  has 
instituted  pursuant  to  the  act,  set  forth 
at  29  CFR  1320.8.  .9,  and  11.  the  EEOC 
has  obtained  a  90  day  extension  of  the 
current  OMB  collection  approval  in 
which  to  notice  the  propcMed  change  in 
the  EEO-5  collection  and  also  to  notice 
the  extension. 


Pursuant  to  29  CFR  1320.8(dHl).  the 
EEOC  solicits  public  comin«it  to  enable 
it  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
EEOC's  functions,  including  whether 
the  infonnati<Hi  will  have  practical 
utility; 

(2)  Evaluate  the  accuracy  of  the 
EbbC's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Regulatoy  Flexibility  Act 

The  Commission  certifies  pursuant  to 
5  U.S.C.  605(b),  enacted  by  the 
Regulatory  Flexibility  Act,  Pub.  L.  No. 
96-354,  that  this  proposed  change  will 
not  result  in  significant  impact  on  small 
employers  or  other  entities  because  the 
clumge  involves  elimination  of  reporting 
requirements,  and  that  a  regulatory 
flexibility  analysis  therefore  is  not 
required.  The  Commission  hereby 
publishes  this  proposed  rule  for  public 
information  and  comment.  The  rule 
appears  below. 

List  rfSid^ects  hi  29  CFR  Part  1602 

Reporting  and  recordkeeping 
requirements. 

Dated:  Novemlier  30, 1995. 

For  the  Commission. 
GiBwrt  F.  CaseUas. 
Chainnan. 

Accordingly,  it  is  proposed  to  amend 
29  CFR  Part  1602  as  follows: 

1.  The  authority  citation  for  part  1602 
continues  to  read  as  follows: 

AuthMily:  42  U.S.C.  2000e-6,  2000e-12; 
44  U.S.C.  3501  et  seq.;  42  U.S.C  12117. 

f  1602^1    [Amended] 

2.  Section  1602.41  is  amended  as 
follows: 

(a)  In  the  introductory  text,  in  the  first 
sentence,  delete  the  phrase  "and 
individual  schools  within  such  systems 
or  district". 

(b)  In  the  concluding  text,  in  the  first 
sentence,  delete  the  phrase,  ",  or  the 
individual  school  which  is  the  subject 
of  the  report,  where  more  convenient." 


3.  Section  1602.43  is  revised  to  read 
as  follows: 

11602.43    Commieaion'a  remedy  for 
edtool  eystsms'  or  distrtela'  failure  to  fVe 


Any  sdiool  system  or  district  failing 
or  refiising  to  file  report  EEO-5  when 
required  to  do  so  may  be  compelled  to 
file  by  order  of  a  U.S.  district  court, 
upon  appUcation  of  the  Commission  or 
the  Attorney  General. 

4.  Section  1602.44  is  revised  to  read 
as  follows: 

{1602.44    School  systems' or  distrtots' 
exemption  from  reporting  requirements. 

If  it  is  claimed  that  the  preparation  or 
filing  of  the  report  would  create  undue 
hardship,  the  school  system  or  district 
may  apply  to  the  Conunission  for  an 
exemption  from  the  requirements  set 
forth  in  this  part  by  submitting  to  the 
Conunission  or  its  delegate  a  specific 
proposal  for  an  alternative  reporting 
system  prior  to  the  date  on  which  the 
report  is  due. 

(PR  Doc.  95-29552  Filed  12-7-95;  8:45  ami 
BIUMQ  COOe  S7SS-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250, 251.  and  256 

RIN  1010^892 

Revision  Of  Requirements  Governing 
Surety  Bonds  for  Outer  Continental 
SheNI 


AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  proposed  rule  woidd 
establish  a  deadline  of  2  years  for  all 
Outer  Continental  Shelf  (OCS)  oil  and 
gas  and  sulphiur  lessees  to  Imng  their 
bond  coverage  into  compliance  with  the 
new  levels  of  coverage  established  in 
1993;  clarify  MMS's  position  that 
assignees,  assignors,  and  co-lessees  are 
jointly  and  severally  liable  for 
compliance  with  OCS  oil  and  gas  and 
sulphur  leases;  establish  a  regulatory 
framework  for  lease-specific 
abandonment  accounts  and  acceptance 
of  a  third-party  guarantee;  and  update 
the  bond  coverage  required  of  right-of- 
way  holders  and  Geological  and 
Geophysical  (G&G)  exploration 
permittees.  Iliese  changes  are  needed  to 
reduce  the  risk  of  defaidt  by  an 
underfunded  company  operating  a  lease 
or  holding  a  right-of-way. 


DATES:  Comments  must  be  received'or 
postmarked  no  later  than  March  7, 1996 
to  be  considered  in  this  rulemaking. 
AOORESSES:  Written  comments  must  be 
mailed  or  hand-carried  to  the 
Department  of  the  Interior,  Minerals 
Management  Service;  381  Elden  Street; 
Mail  Stop  4700;  Hemdon,  Virginia 
22070-4817;  Attention:  Chief, 
Engineering  and  Standards  Branch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  D.  Rhodes,  Engineering  and 
Technology  Division,  telephone  (703) 
787-1609. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
regulations  at  30  CFR  Part  250,  Subpart 
G,  Abandonment  of  Wells,  Subpart  I, 
Platforms  and  Structures,  and  Subpart  J, 
Pipelines  and  Pipeline  Rights-of-Way, 
specify  that  OCS  lessees,  right-of-way 
holders,  and  G&G  exploration 
permittees  are  liable  for  all  end-of-lease 
financial  obligations  including  unpaid 
royalties;  costs  of  well  plugging  and 
abandonment;  removal  of  pipe, 
equipment,  platform(s],  and  facilities; 
and  clearance  of  obstructions  to  other 
uses  of  the  sea.  The  levels  of  bond 
coverage  required  by  the  regulations  do 
not  limit  the  obligations  of  OCS  oil  and 
gas  or  sulphur  lessees,  holders  of  an 
OCS  pipeline  right-of-way,  or 
exploration  permittees  conducting  deep 
stratigraphic  tests. 

The  transfer  of  OCS  leases  from  large 
producing  companies  to  smaller 
producers,  some  of  which  are 
marginally  financed,  has  increased  the 
risk  that  the  responsible  party  will  not 
be  able  to  satisfy  end-of-lease 
obligations. 

The  MMS  continues  to  investigate 
ways  to  provide  more  flexibility  to 
lessees  in  meeting  bonding 
requirements.  For  example,  MMS  has 
allowed  third-party  guarantees  and 
escrow  accounts  as  alternatives  to 
traditional  bonds.  These  methods  would 
be  specifically  addressed  in  regulations 
to  facilitate  their  use.  The  MMS 
encoiu^ges  lessees  to  suggest  other 
alternatives  to  traditional  bonds.  The 
regulations  provide  flexibility  to  the 
Regional  Director  to  consider  alternate 
forms  of  surety. 

Oil  and  Gas  and  Sulphur  Lease  Bond 
Coverage  Requirements:  To  reduce  the 
niunber  of  cases  of  underfunded 
liabilities,  MMS  published  revised  rules 
on  August  27, 1993  (58  FR  45255), 
increasing  the  bond  coverage  required 
for  OCS  oil  and  gas  or  sulphur  leases. 

The  MMS  is  phasing  in  the  increases 
in  the  ininimum  levels  of  bond  coverage 
as  part  of  the  process  of  reviewing 
requests  for  approval  of  lease 
assigiunents,  Exploration  Plans  (EP), 
Development  and  Production  Plans 
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(DPPt  or  DevelopoMiit  OpcMtians 
CoordinatiaB  Docuntets  (DOCD).  The 
1903  ragulatian  rapleced  the 
requirement  for  «  $50,000  b<xid  for  oil 
and  gas  and  sidphur  |eaM»  with 
lequirameots  b«ed  i^pon  the  diiUing  or 
productiao  stage  of  ai  lease  as  follows: 


Stale  of  deweiap- 
mant 

Laaae 
bond 

AraaMnde 
bond 

laauanoe  of  leaM  .. 
EP  a|]praMai  >..._... 
DPPendOOCO 
appowai  

$60,000 
200.000 

500,000 

$300,000 
1,000^000 

3,000000 

This  proposed  ruM  would  require 
lessees  not  already  in  compliance  with 
the  higher  bond  levels  to  Sulmiit  and 
in«4iit«<n  the  higher  kase  or  areawide 
bonds  within  2  yeanj  of  the 
pnmnilgatioii  of  a  final  rule. 

Assimors,  Asmgntfw,  and  Co-Lessees 
Liable  lor  CamplianoB:  When  the 
dasi0Mted  Operator  ^  unable  to  meet 
end-of-lattM  obligatidtts.  MMS  will 
require  any  or  alTof  l|ie  lesaoen  to  bring 
the  lease  into  ccnnpUfanoe.  If  there  is  no 
lessee  able  to  perfoni.  MMS  wiU 
require  the  prior  loisae(s)  to  perfonn 
these  fiiinctians. 

Relationship  Between  these 
Regulatians  and  The{LidiiIity 
R^ulations  Published  fay  MMS's 
Royidty  Management  Program:  This 
propoaed  rule  dailfias  KAiC's  position 
wim  respect  to  the  liability  of  assignees, 
asngnors,  and  lesseea  (recnrd  title 
owners)  for  the  plugging  and 
abandonment  of  wel«i.  removal  of 
platforms  and  otho-  iadlities.  and 
clearance  of  well  and  platform 
locations.  These  obli^tions  are  Joint 
and  several  in  naturd.  The  obligations 
an  not  divisible,  and  a  degree  of 
residual  liability  is  attached  (i.e.,  an 
assignor  may  be  reqinred  to  perform 
lease  and  weU  aban<|anment  and 
clearance  obligatico^  when  an  assignee 
refoses  ta  is  unable  t0  caiTy  out  any  or 
all  of  these  responsibilities). 

The  indivisiole  nature  of  these 
obligations  distingui^es  them  from  the 
loyuty  and  other  payment  obligations 
addressed  in  the  regillations  proposed 
for  modification  by  the  notice  of 
proposed  rulemakina  (NPR)  published 
tm  June  9. 1995.  by  MMS's  Royalty 
Management  Prog^aip  (KMP)  (60  PR 
30402).  The  provisioln  td  that  NPR 
would  establish  liability  fbr  the 
payment  of  royalty  4ue  on  Federal  and 
Indian  leases  and  esteblish 
responsibility  to  pay  and  report  royalty 
and  other  payments.  > 

The  RMP's  NPR  dated  Jime  9. 1995, 
propoees  that  royalty  and  other  payment 
obligations  be  treated  as  divisible 
accnding  to  the  divi^on  of  the  record 
title  inteests  in  a  lease  and  proposes 


that  a  reccml  title  owner's  (lessee's) 
liability  for  the  payment  of  royalty  and 
other  pajrments  be  proportionate  to 
percent^e  otiha  rsccad  title  interest 
owned,  "niat  NPR  also  points  out  that    ' 
lease  obligations  such  as  leasehold  and 
well  d>andomnent  and  reclamation  are 
not  divisiUe. 

Neither  of  these  NPR's  address  against 
whom  MMS  wrill  take  enforcement 
action  if  MMS  discovers  noncompliance 
either  in  payments  due  or  required 
leases  abandonment  and  reclamation 
activities.  In  every  instance,  MMS 
retains  the  discretion  to  determine 
which  person  to  pursue.  Once  the  lease 
has  been  brou^t  into  compliance,  the 
person  MMS  tdces  enfofrcement  action 
against  could  seek  contributicms  from 
oiusr  liable  persons. 

While  these  proposed  rule  should 
make  it  easier  to  determine  who  the 
liable  parties  are.  it  is  not  MMS's 
intention  that  theee  rules  govern  the 
relationship  or  liabilities  between  and 
among^tfae  afiiscted  parties  other  than 

Means  for  Financing  Abandonment 
and  Clearance  Obligations:  Since  no 
revenues  are  being  generated  from  a 
lease  at  the  time  lease  wells  are  to  be 
plugged  and  abandoned,  platforms  are 
to  be  removed,  and  the  seailoar  cleared 
of  obstructions,  MMS  wants  assurances 
that  OCS  lessees  establish  some  means 
of  funding  their  end-of-lease  obligations. 

Similarly,  no  revenues  are  genoiMad 
by  pipeline  operations  at  the  time  the 
right-of-way  holder  is  called  upon  to 
remove  all  platforms,  structures,  domes 
over  valves,  pipes,  taps,  and  valves 
along  the  right-of-way  in  compliance 
with  MMS  regulations.  The  MMS  wants 
assurances  that  holders  of  OCS  pipeline 
right-of-way  grants  provide  s<Mne  means 
of  funding  their  right-of-way 
abandoDiamit  obligaticms. 

Supplemental  bonds:  The  MMS's 
Regional  Directcus  may  require  OCS 
leaiees.  on  a  case-by-case  basis.  To 
provide  additional  security  in  the  form 
of  a  supplemental  bond  or  bonds  ta  an 
increase  in  the  amoimt  of  coverage 
under  an  existing  bond.  The  additional 
security  is  required  when  the  Regional 
director  deems  it  necessary  to  ensure 
that  the  lessee  or  its  guarantor  will  be 
able  to  ccmiply  with  all  end-of  lease 
obligations.  The  Regional  Director  will 
also  consider  the  added  liability  created 
when  new  leases  are  added  to  an 
existing  aieawide  bond. 

The  proposed  rule  would  increase  the 
level  of  bcind  coverage  tar  G&G 
exploration  permittees  drilling  a  deep 
stratigraphic  test  well  and  would 
provide  auduirity  for  MMS's  Regional 
ENiectors  to  require  right-of-Mray  holders 
and  G&G  explnation  pennittees.  chi  a 


case-by-case  basis,  to  post  additional 
bcHids  or  other  security  in  the  form  of 
a  supplonental  bond  or  bonds  or  an 
increase  in  the  amount  of  coverage 
under  an  existing  bond.  Utese  changes 
recognize  that  the  current  boqding 
requirements  found  in  §§  250.159(b)  and 
251. &-4  are  inadeqtiate  and  also 
recognize  the  variation  in  costs 
associated  with  the  abandonment  of 
deep  stratigra{^c  test  wells  and 
pipelines  constructed  on  OCS  right-of- 
ways. 

Lease-Spedfic  Mxmdonment 
Accounts  and  Third-Party  Guarantee:  ' 
Proposed  §  256.56,  Lease-specific 
abandonment  accounts,  and  $256.57,'  . 
Third-party  guarantee,  would  establish 
specific  regiHatory  authority  imder 
which  M^'s  Regional  Director  may 
approve  these  alternate  methods  for 
funding  end-of-lease  abandonment 
obligations.  Regional  Directors  already 
accept  lease-spiecific  abandonment 
accounts.  A  third-party  guarantee  ot  a 
8uppl«nental  bond  may  cover  specific 
obligations,  such  as  plugging  and 
abandonment  of  specified  leases  or 
wells.  However,  the  Regional  Director's 
approval  vidll  depend  on  how  well  the 
comUnation of  allbonds  and  guarantees 
is  able  to  ensure  that  the  lessee  will 
meet  all  obligations. 

Section-by-SectioB  Discussion 

Part  250— Oil  and  Gas  and  Su^hnr 
Operatkms  in  tiie  OCS 

Section  250. 110    General  Requirements 

Current  rules  at  $  256.62(d)  provide 
that  assignora  remain  "liable  for  all 
obligations  under  the  lease  accruing 
prior  to  the  approval  of  the  assignment" 
The  rule  at  §  250.110  of  subpart  G, 
Abandonment  of  Wells,  is  being 
amended  to  clarify  existing 
requirements  that  when  a  well  is 
drilled,  a  platform  or  other  facility  is 
installed,  or  an  obstruction  is  created, 
the  lessee's  obligation  accrues  to 
properly  plug  and  abandon  the 
wellbore,  remove  the  platform  or  other 
facility,  and  clear  the  ocean  of 
obstructions  in  accordance  with 
procedures  specified  in  subpart  G  of  30 
CFR  part  250.  When  an  assignment 
occurs,  the  assignor  continues  to  have 
residual  liability  should  the  assignee  Call 
to  fully  perform  obligations  that  accrued 
before  assignment  with  respect  to  wells 
and  structures  in  existence  at  the  time 
of  the  assignment. 

The  clarification  also  provides  that 
when  there  are  several  responsible 
lessees,  they  are  jointly  and  severally 
liable  fbr  end-of-lease  obligations. 

Section  250.159,  General 
requirements  for  a  pipeline  right-of-way 
grant,  would  be  mcfdified  to  add  a 
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provision  under  whidi  the  Regional 
DiractOT  could  require  the  holder  of  a 
right-of-%vay  to  suomit  and  maintain 
awiitional  security  in  the  form  of  a 
supplemental  bond  or  bonds  or  by 
increasing  the  amount  of  coverage 
{Movided  under  an  existing  surety  bond. 

Part  251— GftG  bq^eratians  of  the  OCS 

Section  251 .6-4,  Bonds,  would  be 
modified  to  increase  the  bond  coverage 
required  to  $200,00  for  drilling  a  deep 
stratigraphic  test  well  unless  an 
areawide  bond  is  maintained.  A 
provision  would  be  added  under  which 
the  Regional  Director  could  require  a 
pennittee  under  a  GftG  Exploration 
permit  to  sulmrit  uid  makrtain 
addition^  security  in  the  form  of  a 
supplemental  bcrnd  or  bonds  or  by 
increasing  the  amount  of  coverage 
provided  under  an  existing  surety  bond. 
Ceaapliance  with  the  iBcraased  amount 
(rfbond  coverage  would  be  required  fbr 
all  pennits  grmted  aftw  the  eSsctive 
date  of  a  final  rule. 

Part  2SS— Leasii«  of  So^phwr  or  Oil 
and  Gas  hi  the  OCS 

SHBynt  I    Homfing 

Section  25S.S2    Requirement  to  File  a 
Bond 

Proposed  $  256.52,  Requirement  to 
file  a  bond  (currmt  $  256.58,  Acceptable 
bonds/ahemate  security  instruments), 
expands  iq>on  the  provisions  of  §  256.58 
and  establishes  the  Ixmding 
requirements  for  lessees.  I^s  section 
establishes  the  time  at  which  a  hand 
must  be  provided  and  recognizes 
alternate  methods  thtf  a  R^cmal 
IXrector  may  approve  for  providing 
additi(mal  security. 

Proposed  %  256.52(d)  esqiands  up<m 
the  provi»ons  of  current  §  256.58(d) 
with  regard  to  the  results  of  a  payment 
of  a  claias  in  ^  foce  amount  of  the 
surety. 

Propeeed  %  Z9e.92\i)  expsBss  upen 

fc«Breatf2M.M(4 
1  to  Hm  raspeii^Ulky  ef  tfas 
I  to  aMmiter  the  value  of  U.S. 
Department  of  tke  Treasury  (U.S. 
lYeaaury)  iastmBSMato  provided  to  NA4S 
and  te  mhmH  addMonal  U.S.  Treaswy 
fautrumsBts  if  Ae  vdue  of  the 
inatnuBents  pvavieusly  provided  fitUs 

hi  $  256.52,  new  paragra]^  (i)  reqiures 
the  laaaae  te  five  notice  and  te  cease 
aysTations  if  the  lease  ceases  te  be  in 
campUsnco  wi A  bonding  requimMsts. 
Panfrapk  (i)  also  authorizes  the 
Regional  Director  to  aUow  amtinued 
efsratians  wrhen  ceasing  (^rations 
would  pose  a  tlanflrrr  to  the  envirtMunent 
arte  the  producing  reservoir  but  with 


all  proceeds  being  paid  into  lease 
abandmment  accounts. 

Section  256.53    Additional  Bonds 

Proposed  §  256.53,  Additional  bonds 
(existing  §  256.61,  Additional  bonds), 
expands  the  provisions  of  current 
§  256.61  to  establish  a  deadline  (2  years 
after  promulgati<m  of  a  final  rule)  fbr 
lessees  of  existing  leases  to  provide  the 
required  increased  amounts  of  bond 
coverage. 

Proposed  §  256.53(d)  modifies  the 
generic  criteria  used  by  the  Regional 
Director  to  assess  the  ^ility  of  a  lessee 
to  carry  out  its  present  and  foture 
financial  obligations  and  the  need  for 
supplemental  bond. 

Pn^Msed  §  256.53(e)  would  expand 
§  256.61  to  estahlidi  regulatory 
provisims  for  determining  the  amount 
of  additional  bond  coverage  to  be 
required. 

Sectkm  256.54    Bond  Form 

Secticm  256.59,  Form  of  bond,  would 
be  iHiumbered  and  renamed  §  256.54, 
Bond  form.  New  S  256.54  est^lishes 
cotain  required  terms  of  surety  bonds 
including  a  requiremmt  that  the  Ixmd 
be  ■ancsncatlMla. 

Proposed  $  256.54(d)(3)  authorizes  the 
submission  of  U.S.  Treasury  securities 
in  lieu  of  surety  bond,  in  accordance 
with  31  U.S.C  9303.  It  specifies  that  the 
lessee  using  such  Treasury  securities 
shall  also  submit  authmi^tion  for  the 
Regional  Director  to  sell  sudi  securities 
up(Mi  the  lessee's  default  on  its  lease 
obligatiMis. 

The  MMS  is  concerned  that,  riiould 
&e  lessee  file  for  bankruptcy  and  KAIS 
merely  have  a  security  interest  in  the 
Treasury  securities,  it  will  not  be  able  to 
obtain  prompt  access  to  funds  to 
provide  for  remecUatioe  of  leaking  weUs 
md  or  other  critical  environmental 
problems.  In  that  event,  the  Treasury 
bills  or  notes  will  not  give  MMS  the 
same  assurance  of  timely  performuice 
ef  leass  sMfattens  that  a  surety  band 
pteitdas.  Arret dii^ly,  kAfS  is 
exploring  with  Ae  Departm^t  of  the 
Treasury  alternative  jwecedures  under 
whi(^  the  lessee  would  transfer  title  to 
its  beek-entry  Treasury  Mils  to  KAIS  or 
a  third-party  escrow  agent,  so  that  the 
bills  would  not  be  prc^>«ty  of  the 
bankruptcy  estate  in  the  event  of 
insolvency.  The  MMS  requests 
cemaMafts  an  its  akenrntive  i 
mrihich  it  may  ad^  in  the  final  version 
of  this  rule. 

Section  256.55    General  Terms  and 
Conditions  of  Bond 

Pn^MMod  new  §  256.55  would 
est^ish  gennal  t«rms  and  coatytions 


of  a  bond  and  includes  langimgp  which 
specifies  that  bonds  are  tobe  payable  to 
the  MMS  Regional  Director  and 
conditioned  upon  compliance  with  all 
terms  and  conditions  of  the  OCS  oil  and 
gas  or  sulphur  leases  and  governing 
regulations.  Lessees  or  sureties  may 
propose  altonate  forms  of  bond  for  the 
Director's  approval  but  should  submit 
therewith  an  (pinion  of  Qualified 
counsel  that  the  proposed  bcmd  form 
provides  security  equivalent  to  that  of 
the  standard  MMS  bond  fcums. 

Proposed  $  256.55(d)  adds  a 
requirement  that  the  lessee  give  prompt 
notice  to  the  Regional  Directw  of  any 
action  alleging  me  insolvency  m 
buikruptcy  of  the  surety  or  alleging  any 
matter  which  coidd  result  in  suspension 
or  revocation  of  the  surety's  charter  or 
license  to  do  bunness. 

Section  256.56    Lease-Specific 
Abandonmerft  Accounts 

Proposed  new  §  256.56,  Lease-specific 
abandonment  accounts,  establishes 
regulatory  guidance  for  the 
establishment  of  lease-specific 
abandeament  accounts  in  addition  te 
the  Treasury  {dedge  accounts  currently 
established  to  permit  lessees  to  fund 
end-of-lease  abandonmmt  and 
clearance  costs  throu^  scheduled 
payments  into  a  lease-specific  escrow 
accoimt  dedicated  to  lease  abandonment 
uid  cleanup. 

Section  256.57    Third-Party  Guarantee 

The  third-party  guarantee  provisions 
of  proposed  S  256.57  would  establish  a 
regulatory  framework  for  idoitiiying 
s<Mne  of  the  criteria  that  the  Regional 
Director  would  use  to  approve  a  third- 
party  guarantee  of  a  lessee's  compliance 
with  its  lease  obligations  and  for 
establishing  how  MMS  will  obtain 
needed  information. 

Section  2S6.5i    Termtinatimm  eftke 
Period  of  Liability  and  Cancellation  of  a 
Bond 

Prt^XMod  new  §  256.58(a)  provides  far 
termination  of  the  period  of  liability 
under  a  bend  and  allows  the  RegiMul 
Director  to  pomit  a  lessee  to  replace 
existing  bonds  with  other  forms  of 
security  that  provide  equivaloit 
protection.  Replacement  of  a  bond 
pursuant  to  §  256.58(b)  would 
conditionally  release  the  existing  bend. 

Section  256.59    Forfeiture  of  Bonds 
and/or  Other  Securities 

Pn^poeed  new  §  256.59  ^ecifies  that 
if  a  lessee  refuses  or  is  unable  te  comply 
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with  lease  tenns  or  if  the  lessee  de&xilts 
OD  the  condkions  ubder  whidi  a  bond 
end  other  security  was  accepted,  the 
Regicmal  Director  vi|ill  take  action  to 
finieit  all  or  part  of  is  bond  or  other 
security.  1 

Section  296.62    Amigpamnt  of  Leases 
or  Inferests  Therein 

Under  the  proposed  mlemaking, 
§  256.62  would  be  modified  to  clarify 
and  make  explicit  easting  authcffity 
that—  ; 

(1)  The  approval  of  a  lease  assignment 
is  subject  to  the  lessee  furnishing  bond 
coverage  pursuant  to  the  revised 
bonding  lequiremeets. 

(2)  Having  a  leaa^  assignment  become 
e&ctive  my  date  ofher  uian  the  first 
day  of  the  leese  month  fbllo%ving  the 
filing  of  documentsiis  at  the  discretion 
of  ths  Regional  Director. 

(3)  Approval  of  an  assignment  by  the 
Re^onal  Director  does  not  relieve  the 
assignor  of  accrued  lease  oMigatinns  if 
the  assignee  subsequently  foils  to 
perfinm. 

(4)  Approval  of  at  assignment  will 
not  be  given  until  t$e  astdgnee  submits 
an  acceptable  level  pf  surety  coverage. 

(5)  Wnsn  the  lessee  is  not  the  sole 
lessee,  the  Regional  Director  will  look 
first  to  the  designated  operator  to 
perform  lease  c^ligf  tions.  but  all  lessees 
are  |ointly  and  severally  liable  for  their 
performance.  , 

(6)  The  assignee  sssumes  a 
responsibility  to  remedy  all  existing 
enviroDniental  problems  on  the  tract 
and  to  properly  abandon  all  wells  and 
reclaim  the  lease  site. 

Section  256.64    Requirements  for  Filing 
Transfers 

Under  the  proposed  rulemaking, 
§  256.64  would  be  modified  to  clarify 
that— 

(1)  Neither  the  transfer  of  operating 
rights,  nor  the  creal^on  of  a  sublease(s), 
releases  the  lessee  from  performance  of 
any  obligation  under  any  lease  or  under 
any  regulation. 

(2)  Ine  le8see(s)  are  jointly  and 
severally  liable  with  sublessees  and 
operating  rights  owtiers  (to  the  extent  of 
dieir  interests)  for  the  performance  of 
each  obligation  imder  the  lease  and 
imder  the  governing  regulations  with 
each  party  holding  an  interest  at  the 
time  the  obligation  was  accruing. 

The  provisions  of  these  (HopiMed 
rules  have  been  designed  to  meet  the 
objectives  to:  (1)  eneiire  lessee's 
financial  capability  to  perform  lease 
obligations.  (2)  protect  the  environment 
from  threat  of  hanq  which  mi^t  result 
from  a  lessee's  foiltire  to  timefy  carry 
out  proper  well  abandonment  and  site 
clearance  operations  on  a  lease.  (3) 


achieve  a  reasonable  degree  of 
protection  at  a  minimum  increase  in 
costs  to  the  lessee  or  lease  operator,  and 
(4)  select  a  method  of  attaining  these 
goals  which  impact  equitably  on  dl 
parties  vi^o  would  be  affected. 

The  MMS  does  not  have  authoriaed 
funds  available  to  use  to  curect  e 
noncompliance  or  defoult  when  the  cost 
of  conective  action  exceeds  the  funds 
available  under  a  forfeited  bond  and 
other  security. 

Author.  Tuis  document  was  prepered 
by  Gerald  D.  Rhodes.  Engineering  and 
Technology  Division.  MMS. 

Execntive  Order  (E.O.)  12866 

This  proposed  rule  is  not  a  significant 
rule  under  EO.  12866. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  (DOI) 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  efSoA  on  a 
substantial  nmnber  of  small  entities 
because,  in  general,  the  entities  that 
engage  in  offshore  exploration, 
development,  and  production  activities 
including  pipeline  transportation  across 
the  OCS  are  not  considered  small  due  to 
the  technical  expertise,  financial 
resources,  and  experience  necessary  to 
safely  cojaduct  such  activities  in  an 
envirompentally  responsible  manner. 

Paperwork  RednctioB  Act 

This  proposed  rule  does  not  contain 
new  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
(0MB).  The  information  collection 
requirements  in  30  CFR  part  256  are 
approved  by  0MB  under  approval  No.- 
1010-0006. 

Takings  Implication  Assessment 

The  DOI  certifies  that  this  proposed 
rule  does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  E.0. 12630,  Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

E.0. 12778 

The  DOI  has  certified  to  0MB  that 
this  proposed  rule  meets  the  applicable 
dvil  justice  reform  standards  provided 
in  Sections  2(a)  and  2(b)(2)  of  E.O. 
12778. 

National  Environmental  Policy  Act 

The  DOI  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantiy  affecting  the  quality 
of  the  human  environment;  therefore,  an 
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Environment  Impact  Statement  is  not 
required. 

UftofSnbyects 

30  CFH  Part  250 

Coitfineittal  shelf.  Environmental . 
impact  statements.  Environmoital   ^  i 
protection.  Government  contracts. 
Incorporation  by  reference, 
bvestigaticms.  Mineral  royalties.  Oil 
uid  gas  development  and  production. 
Oil  uid  gas  exploraticm.  Oil  and  gas 
reserves.  Penalties.  Pipelines,  Public 
lande-Hninsfal  resources.  Public 
lands-^ftghts-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
developm«it  and  production.  Sulphur 
exploration.  Surety  bonds. 

30  CFR  Part  251 

Continental  shelf.  Freedom  of 
information,  Oil  and  gas  exploi»tion. 
Public  lands — mineral  resou 
Reporting  and  recordkeeping 
requirements.  Research^^. 

30  CFR  Part  256 

Administrative  practice  and' 
procediue,  Continental  shelf. 
Government  contracts.  Incorporation  by 
reference.  Oil  and  gas  exploration. 
Public  lands — mineral  resources. 
Reporting  and  recordke^ing 
requirements.  Siuety  bonds. 

Dated:  September  5. 1995. 

Bov  Armfli'iHig. 

Assistant  Secretary,  Land  and  Minerals 
Management  .  .■•,^- 

For  the  reasons  SM  fortii  te  the 
preamble.  MMS  ^Kbposes  to  amend  30 
CFR  parts  2S0. 251?|nd  256  as  follows: 

PART  2Sa-OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1334. 

2.  in  §250.110,  the  existing  paragraph 
is  designated  as  paragraph  (a)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

1280.110    Qeneral  requirements. 

(b)  The  obligations  to  plug  and 
abandon  wellbores,  remove  platforms  or 
other  facilities,  and  to  clear  the  ocean  of 
obstructions  accrue  when  the  well  is 
drilled,  the  platform  or  other  focility  is 
installed,  or  the  obstruction  is  created 
and  continue  imtil  the  requirements  of 
subpart  G  are  fully  accomplished.  These 
obligations  are  the  joint  and  several 
responsibility  of  all  lessees. 

3.  In  §  250.159,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 
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1280.188  Owieral  lequliamaiHi  ler  a 


(by  (1)  When  applying  fior  a  right-of- 
way  grant,  the  applicant  or  the  right-of- 
way  holder  shaU  provide  the  surety 
bcmds  described  in  this  section  in 
addition  to  the  bonds  required  of  a 
lessee  in  30  CFR  part  256. 

(i)  Each  applicant  or  holder  of  a  right- 
of-way  shall  tiimish  the  Regional 
Supervisor  a  S300.000  corporate  surety 
bond  conditioned  on  compliance  with 
the  terms  of  all  right-of-way  grants  held 
by  the  applicant  in  the  Outer 
Continental  Sbelf  (OCS)  area  in  which 
the  right-of-way  is  located. 

(ii)  If  the  Regional  Director  determines 
that  a  surety  bond  in  excess  of  $300,000 
is  necessary  to  cover  the  costs  and 
liabilities  of  compliance  with  the  terms 
of  the  right-of-way,  he/she  may  require 
the  appUcant  or  the  holder  of  the  right- 
of-way  to  submit  additional  security  in 
the  form  of  a  supplemental  Ixmd  ot  an 
increase  in  the  amount  of  the  existing 
surety  bond. 


PART  251— OEOLOGiCAL  AND 
GEOPHYSICAL  (GAG)  EXPLORATIONS 
OF  THE  OUTER  CONTINENTAL  SHELF 

4.  The  authority  citation  for  part  251 
is  revised  to  read  as  follows: 

Audutrity:  43  U.S.C  1331  et  seq. 

5.  Section  251.6-4  is  revised  to  read 
as  follows: 

|251*-4    Bonda.  ^-,is,,... 

(a)  Before  the  Minwals  Management 
Service  (MMS)  will  issue  a  permit 
authorizing  the  drilling  of  a  deep 
stratigraphic  test  well,  the  applicant 
must  either: 

(1)  Furnish  MMS  a  bond  of  not  less 
than  $200,000  conditioned  on 
compliance  with  the  terms  of  the 
permit;  or 

(2)  Maintain  with  or  furnish  to  MMS 
'  a  $1  million  bond  conditioned  on 

compliance  with  the  terms  of  the  permit 
issued  to  him/her  for  the  area  of  the 
OCS  vthen  the  applicant  proposes  to 
drill  a  deep  strat^^phic  test. 

(b)  If  the  Regional  Director  determines 
that  security  in  excess  of  $1  million  is 
needed,  he/she  may  require  the 
pwmittee  to  provide  additional  security 
in  the  form  of  a  supplemental  bond  or 
bonds  or  an  increase  in  the  amount  of 
the  existing  surety  bond. 

(c)  The  Director  of  MMS  may  require 
the  submission  of  a  bcmd  before 
authorizing  shallow  test  chilling. 

(d)  Any  bond  furnished  shall  be  on  a 
form  approved  or  preecribed  by  the 
Director,  MMS. 


PART  286— LEASMQ  OF  SULPHUR  OR 
OIL  AND  GAS  m  THE  OUTER 
CONTMBITAL  SHELF 

6.  Theauthority  citation  for  part  256 
is  revised  to  read  as  follows: 

AndMHity:  43  U.S.C  1331  et  seq. 

7.  Section  256.58  is  redesignated  as 
§256.52. 

8.  Newly  designated  §  256.52  is 
amended  by  revising  the  heading  and 
paragraphs  (a),  (c),  (d),  (f).  and  (^;  and 
by  adding  a  new  paragraph  (i)  to  read 
as  follows: 

f288.S2    Requirement  to  fHe  a  bond. 

(a)  Before  an  oil  and  gas  or  sulphitf 
lease  will  be  issued  the  successful 
bidder  must: 

(1)  Furnish  the  Regional  Director  a 
$50,000  lease  surety  bond,  conditioned 
on  compliance  with  all  the  terms  and 
conditions  of  the  lease; 

(2)  Maintain  or  furnish  a  $300,000 
areawide  bond,  issued  by  a  qualified 
surety  and  conditioned  on  compliance 
with  all  the  terms  and  conditions  of  oil 
and  gas  and  sulphur  leases  held  by  the 
bidder  in  the  OCS  for  the  area  in  which 
the  lease  to  be  issued  is  situated; 

(3)  Maintain  or  furnish  an  areawide 
bond  under  §  256.53  (a)(2)  or  (b)(2)  of 
this  part;  or 

(4)  Furnish  a  substitute  security 
instrument  in  accordance  with 
paragraphs  (f)  and  (g)  of  this  section. 

•  •        •        •        • 

(c)  The  lessee  shall  maintain  a 
separate  areawide  surety  bond  as 
required  by  paragraph  (a)  of  this  section 
for  each  of  the  areas  identified  in 
paragraph  (b)  of  this  section. 

(1)  If  the  Regional  Director  approves, 
the  lessee  may  substitute  for  its  bond 
either 

(i)  An  operator's  bond  in  the  same 
amount  as  the  lease  bond  required 
under  paragraph  (a);  or 

(ii)  Alternate  security  instruments  as 
provided  in  paragraphs  (f)  and  (g)  of  this 
section. 

(2)  The  lessee(s)'  substitution  of  an 
operator's  bond  or  an  alternate  form  of 
security  for  its  bond  does  not  relieve  the 
lessee(s)  of  its  (their)  obligation  to 
comply  with  all  the  terms  and 
conditions  of  the  lease. 

(d)  If  a  defoult  causes  the  surety  or 
other  guarantor  to  pay  the  United  States 
any  indebtedness  under  a  lease  secured 
by  a  bond  or  alternate  form  of  security, 
the  fooe  amount  of  the  bond  or  alternate 
form  of  security  and  the  surety's 
liability  will  be  reduced  by  the  amount 
of  the  payment. 

•  •       •       •       • 

(f)  U.S.  Departm«it  of  the  Treesury 
(Treasury)  seciuities  (U.S.  Bonds  w 


Notes)  may  be  submitted  in  lieu  of  a 
bond,  provided  the  Treasury  instrument 
or  legal  tender  submitted  is  negotiable  at 
the  time  of  submission  for  an  amotmt  of 
cash  equal  to  the  value  of  the  required 
b<md.  The  entity  submitting  Treasury 
instruments  under  this  paragraph  is 
responsible  for  monitoring  the  value  of 
those  instruments.  If  the  value  of  those 
instruments  foils  below  the  level  of 
bond  required,  the  entity  must  submit 
additional  Treasury  instrrunents  or  legal 
tender  to  raise  the  value  of  the  seoirities 
held  by  MMS  to  the  vahie  of  the 
required  bond. 

(g)  As  provided  in  §  256.54,  the 
Regional  Director  may  accept  alternate 
types  of  security  instruments  in  lieu  of 
the  surety  bondbs  required  by  this 
section  if  he/she  determines  that  the 
interests  of  the  Government  are 
protected  to  the  same  extent  that  these 
interests  would  be  protected  by  the 
required  surety  bond. 
•        •        •        *        • 

(i)  Any  time  that  a  lease  is  not  in 
compliance  with  bonding  requirements 
of  this  subpart,  the  Regional  Director 
will  notify  the  lessee  in  writing  and 
specify  a  reasonable  period,  not  to 
exceed  90  days,  to  post  an  adequate 
bond. 

(1)  If  an  adequate  bond  or  other 
guarantee  is  not  provided  by  the  end  of 
the  period  allowed,  the  lessee  shall 
cease  mineral  producticm,  unless  the 
Regional  Director  authorizes  continued 
production  from  the  lease  to  avoid 
premature  lease  abandonment  or 
damage  to  the  enviroimwnt  or  to  the 
producing  reservoir(s). 

(2)  The  lessee  shall  immediately  begin 
preparation  for  lease  abandonment  and 
clearance  and  shall  submit  to  the 
Regional  Director  its  plans  for  pajring 
outstanding  royalty  underpayments  and 
for  meeting  all  regulatory  and  lease 
requirements. 

(3)  Mineral  production  shall  not 
resume  until  the  Regional  Director 
determines  that  an  adequate  bond  has 
been  posted  or  other  giiarantee 
provided. 

(4)  When  the  Regional  Director 
authorizes  continued  production  under 
this  section,  the  net  proceeds  from  that 
production,  less  the  royalties  paid  to  the 
United  States,  shall  be  paid  into  one  or 
more  lease-specific  abaiidonment 
accounts  approved  by  the  R^onal 
Director. 

9.  Section  256.61  is  redesignated  as 
§256.53;  paragraphs  (a)(1).  (b)(1),  and 
(d)  are  revised;  and  paragraphs  (a) 
introductory  text,  (b)  introductory  text, 
(e).  (f),  and  (g)  are  added  to  read  as 
follows: 
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M  ActivltiMVDd^an  Biq>kntioo 
PlMiiEP).  i 

(1)  Whan  fobnit^Bg  •  piopoMd  EP. 
when  sulHiiitting  •  propoeed  mwdgnniwit 
of  a  lease  with  an  aiprovwl  EP,  or  2 
yaan  after  puhlica^on  <tf  a  final  nile, 
whichever  iaearlia^  a  leaaee  must 
subntit  a  $200,000  «irety  boid  inued 
by  a  qualified  siueti  and  eondltioned  on 
compUanoe  writh  all  the  teinu  and 
conditioDS  of  the  la<ae  shall  be 
fcimished  to  the  R^onal  Diiector. 
Approval  oiihB  EP  far  assignment  shall 
be  conditioned  upon  receipt  of  a 
$200,000  leese  surety  bond,  unless  the 
Regional  Diiector  autharizes  the 
submission  of  the  $?00,000  leese 
exploration  bond  a^er  the  submission  of 
the  EP  but  o^on  a||iroval  of  drilling 
activities  under  tha^.  This  bond 
coverage  may  be  provided  by  increasing 
the  bond  coverage  lyovided  in 

§  256.52(a)  of  this  p^ 

(2)  •  •  • 

(b)  Opoations  under  a  Development 
and  Productian  Plai  (IXT)  or  a 
Devalopment  Oper^ons  Coordinatian 
iXiamient  (DOCD).  I 

(1)  When  submitting  a  proposed  DPP 
or  DOCD.  when  sufctadtting  a  proposed 
assignment  of  a  lea^  with  an  approved 
DPP  or  DOCD.  or  2  years  after 
publicatitm  of  a  finel  rule,  whicbevw  is 
earliest,  a  lessee  milst  submit  a  $500,000 
surety  issued  by  a  cyiaHfiwd  surety  and 
conditianed  on  contpliance  with  all  the 
terms  and  omditiods  of  the  leese  dhall 
be  furnished  to  die  Regional  Director. 
Approval  of  a  DPP.  h  DOCD.  or  an 
assignment  of  a  lee^  with  an  apfnoved 
DPP  or  DOCD  shall  be  conditioiied  on 
rsoetpt  (rfa  $500,000  lease  surety  bond, 
unless  ibm  Regional  iDtiector  authorizes 
the  submissian  of  the  $500,000  leese 
devek^ment  bond  efter  the  submission 
of  the  WP  or  DOCD,  but  prior  to  the 
approval  of  platfon^  installati<m  or 
drilling  activities  under  the  approved 
DPP  or  DOCD.  The  lessee  may  provide 
this  additional  bond  by  nibmiasioa  of  a 
new  bond  or  by  increasing  the  lease 
bond  coverage  provided  under 
paragraph  (a)  of  diis  section. 

(2)*  •  •  I         .. 

«        •        •        *  I    • 

(d)  The  Regional  Director  may  require 
additional  security  (i.e.,  security  over 
and  above  the  amoents  prescribed  in 
§§  256.S2(a)  mi  25653  (a)  and  (b)  of 
this  pert)  in  the  form  of  a  supplemental 
bond  or  bonds  or  increased  amount  of 
coverage  of  an  existjing  surety  bond 
when  he/she  determines  that  additional 
security  is  necessary  to  cover  royalty 
due  the  Government,  penalties  and 
interest  assessed  against  the  lessee,  and/ 
or  costs  and  liabilities  of  the  lessee  for 


regulatory  oomplianoe.  JQie  Regtonel 
Director  shall  base  die  decision  on  an 
evaluation  of  the  djility  of  tfaeleeeee  to 
carry  out  its  present  and  future  finandal 
obligations  as  demonstrsited  by  factors 
such  as: 

(1)  Financial  c^Mcity  substantially  in 
excess  of  existing  and  anticipated  lease 
and  other  obUgiticHis  (e.g. ,  cdsts  of  well 
abandonmoit  and  platfiorm  removal, 
amount  of  underpaid  royalties,  and 
penalties  and  interest  assessed  by  the 
Government),  as  evidenced  by  audited 
finandal  statements  (including  auditor's 
certificate,  belance  sheet,  and  profit  and 
loss  sheet); 

(2)  Projected  finandal  strength  as 
evidenced  by  existing  OCS  production 
and  proven  reserves  of  future 
pro^iction  valued  significantly  in 
excess  of  existing  and  future  lease 
obligations; 

(3)  BusiiMss  stability  as  evidenced  by 
5  yeers  of  continuous  operation  and 
production  of  oil  and  gas  or  sulphur  in 
the  OCS  (V  in  the  onshore  oil  and  gas 
industry: 

(4)  Reliability  in  meeting  obligations 
as  evidenced  by:  '\.\ 

(i)  Credit  rating:  dir^ 

(ii)  Trade  refannces  including  names 
and  addresses  of  other  lessees,  drilling 
contractus,  and  suppliers  with  wdiom 
lessee  has  dealt:  and 

(5)  Record  of  compliance  with  laws, 
regulations,  and  lease  terms. 

(e)  The  amount  of  the  bond  shall  be 
suffident  to  ensure  the  compliance  with 
all  lease  terms  and  conditions, 
induding  any  outstanding 
underpaym«it  of  royalty  and      ^"fH'j- 
cumulative  end-of-leese  obUgatianB  to 
abandon  wells,  remove  platforms  and 
fodlities,  and  clear  the  seefloOT  in  the 
event  of  default.  The  Regional  Director 
will  determine  the  amount  of 
supplemental  bond  required  besed  on 
an  analysis  conducted  by  MMS.  The 
lessee  may  submit  data  fm 
consideratirai  by  MMS. 

(f)  The  Regional  Director  may  adjust 
the  amount  of  supplemental  bond  or 
deposit  required  and  the  terms  for  the 
acceptance  trfthe  lessee's  bond  if  the 
liability  for  outstanding  underpaid 
royalties  and  end-oMeese  abandonment 
and  dearanoe  either  increases  or 
decreases.  The  Regional  Diredor  shall: 

(1)  Notify  the  lessee  and  the  surety  of 
any  proposed  adjustment  to  the  mount 
of  bond  Tequired;  and 

(2)  Give  the  lessee  an  opportunity  to 
submit  written  or  oral  comment  on  the 
adjustment. 

ig)  A  lessee  may  request  a  reduction 
of  the  amount  of  supplemental  bond 
required  by  submitting  to  the  Regional 
Director  evidence  demonstrating  that 
the  projected  royalties  and  costs  of  aad- 


oMeese  shuulonment  and  deeranoe  of 
the  seefloor  are  less  dian  the  specified 
bond  coverage. 

10.  Section  256.59  is  redesignated  as 
§  256.54  and  revised  to  read  as  follows: 

|ZB8bS4   Bondfonn. 

(a)  All  btands  must  be  on  a  fmm  or  in 
a  form  approved  by  the  Diredor.  Bonds 
submitted  after  November  26, 1993,    , 
murt  be  issued  by  a  qualified  surety 
certified  by  the  U.S.  T^feasury  as  an 
acceptable  surety  on  Federal  bonds  and 
listed  in  the  current  U.S.  Treasury 
Circular  No.  570  which  is  available  from 
the  Surety  Bond  Branch.  Finandal 
Management  Service,  Depeitment  of  the 
Tlteasury.  401 14th  Street  SW., 
Washington.  D.C  20227. 

(b)  A  surety  bond  must  be  executed  by 
the  lessee  and  a  oualified  surety. 

(c)  Surety  bonds  must  be 
n<mcanoellaWe. 

(d)  Leese.bottds  must  be: 

(1)  A  surety  bond; 

(2)  A  lease  specific  abandonment 
account  in  accordance  with  §  256.56; 

(3)  United  States  Treasury  securities 
negotiable  for  an  amount  equal  to  the 
amoimt  of  bond  required,  accompanied 
by  a  conveyance  of  ftill  authority  to  die 
Secretary  to  sell  the  eeciuittes  in  case  of 
definilt:  ••  '-'        -  '         > 

(4)  A  combination  of  these  security 
methods;  or 

(5)  Another  form  of  security  approved 
by  the  Regional  Director. 

11.  Sections  256.55, 256.56, 256.57, 
256.58,  and  256.59  are  added  to  read  as 
follows: 


f2S«JS  Qenerali 
bond. 

(a)  The  Regional  Diredor  shall 
determine  the  amount  of  the  lease  bond 
as  provided  in  §§  256.52  and  256.53  of 
this  pert 

(bj  A  lease  bond  must  be  payable  to 
MMS. 

(c)  A  lease  bond  shall  be  ctmditioned 
upon  compliance  with  all  the  terms  and 
ctmditions  of  the  lease  and  governing 
regulations. 

{d\  Lessees  must  notify  the  Regional 
Diiector  of  any  action  filed  alle^og  the 
insolvency  ot  bankruptcy  of  the  l^ee, 
a  surety  company,  or  a  third-party 
guarantor.  The  lenee  shall  notify  the 
Regional  Diredor  within  72  hours  of 
any  such  action  filed  or  within  72  hours 
of  learning  of  an  action  that  involves  a 
company  othw  than  the  lessee.  Leese 
bonds  must  require  the  surety  to 
provide  this  infarmatiai  to  the  lessee 
and  directly  to  MMS. 

(e)  Upcm  the  incapadty  of  a  surety  . 
company  by  reeson  of  bankruptcy, 
insolvency,  w  suspension  or  revocation 
of  its  charter  or  Uoense,  the  lessee  is 
deemed  to  be  without  bond  coverage 
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and  must  promptly  notify  the  Regional 
Diredor. 

f  266.56   Leese^pecMc  sbendonraeot 
accounts. 

(a)  The  Regional  Director  may 
authorize  the  lessee  or  guarantor  to 
supplement  its  bond(s)  by  establishing  a 
lease(8)-spedfic  abandonment  account 
in  one  or  more  federally  insured 
accounts  made  payable  upon  demand  to 
the  Regional  Diredor.  The  total  security, 
including  the  lease-spedfic 
abandonment  account(s),  shall  not  be 
less  than  the  amount  required  to  meet 
outstanding  underpayments  of  royalty 
and  lessee's  end-of-Iease  abandonment 
and  clearance  obligations. 

(b)  Any  interest  paid  on  an 
abandonment  account  shall  be  retained 
in  the  account  unless  the  Regional 
Diiector  approves  the  payment  of  the 
interest  to  the  lessee  or  guarantor. 

(c)  When  authcMized  by  the  Regional 
Director,  U.S.  Treasury  <4)ligations  may 
be  substituted  for  payments  into  an 
abandonment  account. 

(d)  An  individual  abandonment 
account  shall  not  contain  nKne  thui 
$100,000  (H'  the  maximuui  insurable 
amount  as  determined  by  the  Federal 
Deposit  Insurance  Qwporation  or  the 
Federe)  Savings  and  Loan  Insurance 
Cmporatioa. 

(e)  The  R^onal  Diredor  may  require 
the  lessee  to  make  an  ovorichng  royalty 
OT  {HtMhidion  payment  into  an  escrow 
account  The  retpiired  overriding  royalty 
or  payment  eut  of  production  may  be 
assodated  with  produdion  bom  a 
leese(s)  other  than  the  lease(s)  bonded 
through  die  escrow  acoeunt 


926e.e7   TlMv^erty 

(a)  The  Regional  Director  may  accept 
a  third  party's  written  guarantee  as 
surety  ror  a  lessee's  lease  obligations, 
following  a  review  of: 

(1)  The  period  of  time  that  the 
guamter  has  been  in  continuous 
aeration  as  a  business  entity; 

(i)  Continuous  operation  is  the  time 
that  business  was  conducted 
immediately  preceding  the  posting  of  a 
guarantee. 

(ii)  Continuous  opwaticm  exdudes 
peiiods  of  interruption  in  operatimis 
thM  were  beyond  the  guwantor's  control 
and  that  do  not  affed  the  guarantor's 
likelihood  of  remaining  in  business 
during  lease  exploration,  development, 
production,  abandonment,  and 
clearance  operations. 

(2)  Financial  infcHmation  available  in 
the  public  record  or  submitted  by  the 
guarantor,  on  its  own  initiative,  in 
suffident  detail  to  show  to  the  Regional 
Diredor's  satisfaction  that  the  guarantor 
is  qualified  based  on: 


(i)  The  guarantor's  current  rating  for 
its  most  recent  bond  issuance  by  either 
Moody's  Investor  Service  or  Standard 
and  Poor's  Corporation; 

(ii)  The  guarantor's  net  worth  taking 
into  account  liabilities  under  this  and 
other  guarantees. 

(iii)  The  guarantor's  ratio  of  current 
assets  to  current  liabilities  taking  into 
■accoimt  liabilities  under  this  and  other 
guarantees;  and 

(iv)  The  guarantor's  unencumbered 
fixed  assets  in  the  United  States. 

(3)  When  the  information  required  by 
paragraph  (2)  is  not  publicly  available, 
the  guarantor  may  submit  the 
information  voluntarily.  If  this  is  done, 
the  guarantor  must  update  the 
information  annually  within  90  days  of 
the  end  of  the  fiscal  year  or  as  otherwise 
approved  by  the  Regional  Director.  The 
information  should  include: 

(i)  Finandal  statements  for  the  most 
recently  completed  fiscal  year 
accom|}anied  by  a  report  prepared  by  an 
independent  certified  public  accountant 
in  conformance  with  generally  accepted 
accounting  prindples  and  containing 
the  accountant's  audit  opinion  or  review 
opinion  of  the  financial  statements,  with 
no  adverse  opinion; 

(ii)  Financial  statements,  certified  to 
be  correct  by  the  guarantor's  financial 
officer,  for  completed  quarters  in  the 
current  fiscal  year;  and 

(iii)  Additional  infcHinati<Hi,  certified 
to  be  correct  by  the  guarantor's  finandal 
officer,  as  requested  by  the  Regioned 
Director. 

(b)  The  terms  of  a  third-pwty 
guMrantee  thail  provide  for  the 
following: 

(1)  If  the  leaaee  fails  to  comply  with 
aay  governing  lease  term,  the  gun«ntor 
shall  take  corrective  actions  or  be  liable 
under  the  indemnity  agreement  to 
provide  funds  to  the  Regional  Director 
sufficient  to  complete  the  required 
corrective  action. 

(2)  If  dM  guarantOT  wishes  to 
terminate  the  period  of  liabihty  under  a 
third-partv  guarantee  it  must: 

(i)  Notify  the  Regional  Director  and 
the  lessee  at  least  90  days  before  the 
proposed  termination  date;  and 

(ii)  Obtain  the  Regional  Director's 
approval  for  the  termination  of  the 
period  of  liability  for  all  or  a  specified 
porticm  of  its  guarantee. 

(3)  The  lessee  must  obtain  a  suitable 
replacement  security  instrument  before 
the  proposed  termination  date  or  if  no 
activities  have  taken  place  on  the 
lease(8)  for  which  the  guarantee  was 
approved,  before  any  activities  take 
place. 

(c)  The  total  amount  of  all  outstanding 
and  proposed  guarantees  by  the 
guarantor  must  not  exceed  25  percent  of 


that  guarantor's  unenciunbered  net 
worth  in  the  United  States. 

(d)  If  the  Regional  Director  approves 
a  third-party  guarantee,  the  guarantor 
must  submit  an  indemnity  agreement 

(1)  Hie  indemnity  agreement  shall  be 
executed  by  all  persons  and  parties  who 
are  to  be  bound  by  it,  including  the 
guarantor,  and  shall  bind  each  jointly 
and  severally. 

(2)  Two  corporate  officers  who  are 
authorized  to  bind  their  corporation 
must  sign  the  indemnity  agreement. 

(3)  The  guarantor  must  provide  the 
Regional  Director  copies  of: 

U)  The  authorization  of  the  signatory 
officials  to  bind  the  corporation; 

(ii)  An  affidavit  certifying  that  the 
agreement  is  valid  under  all  applicable 
laws;  and 

(iii)  The  corporate  authorization, 
demonstrating  that  the  corporation  can 
guarantee  the  obligation  and  execute  the 
indemnity  agreement. 

(4)  if  the  third-party  guarantor  is  a 
partnership,  joint  venture,  or  syndicate, 
the  a^eement  shall: 

(i)  Bind  each  partner  or  party  who  has 
a  beneficial  interest,  directly  or 
indirectly,  in  the  guarantor;  and 

(ii)  Provide  that,  if  the  third-party 
guarantee  is  forfeited,  each  partner  or 
party  shall  be  jointly  and  severally 
liable  for  compliance  with  all  terms  and 
conditions  of  the  lease(s). 

(5)  Pureuant  to  §  256.59  of  this 
chapter,  the  guaranty  shall  bring  the 
lease  into  OMnpliance  or  pay  the 
Regional  Director  the  amount  necessary 
to  bring  the  lease  into  compliance.  The 
indemnity  agreement,  upon  default  by 
the  lessee  or  operator,  shall  operate  as 

a  judgment  against  those  parties  Uable 
under  the  indemnity  agreement. 

(e)  If  during  the  life  a  third-party 
guarantee  the  guarantor  no  longer  meets 
the  criteria  of  paragraphs  (aK3)  and  (c) 
of  this  section,  the  lessee  must: 

(i)  Notify  the  Regional  Director 
immedi^ely;  and 

(ii)  Bring  the  lease  into  amiphance 
with  the  requirements  of  this  subpart 
within  90  days. 

I2S6.5I   TenwtweBowefiepetledef 
e(el 


(a)  The  Regional  Director  shall 
terminate  the  period  of  liability  under  a 
bond  upon  the  request  of  the  surety  and 
demand  a  replacement  bond  of 
equivalent  amount  from  the  lessee.  The 
termination  of  the  period  of  liabiUty 
under  a  bond  does  not  constitute  release 
of  the  bond.  The  surety  continues  to  be 
responsible  for  all  obligations  and 
liabiUties  accruing  before  the  effective 
date  of  the  termination  of  the  period  of 
liability. 

(b)  Tne  Regional  Director  will  cancel 
or  release  a  bond  as-to  obligations  that 


V9*t^ 
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accnisd  bafon  th*  ci>c«Hrtiwi  only 
upon:  i 

(DBaiw  feunislMda  iipteitint 
hoai  is  wWdi  Iks  suMy^inwte 
assuate  aH  MtslHi^M  liakilttM  undOT 
the  bmd  te  be  canceiM,  ia  m  anouBt 
equal  to  or  greater  than  the  Kaoant  of 
the  hood  to  be  cancelled;  or 

(2)  The  detmninatton  that  bU 
outstandiag  obU^tiooa  have  baan 
fuffilM.  Such  canoelatisB  ahf^be  by 
a  written  iBatrument  that  nA|acts  the 
bond  to  autfloiatic  retirtataawmt,  as  if 
BO  cttaoellMkm  had  oocunad.  if  at  any 
time  withsB  6  years  of  such  caDcettatiion: 

(i)  Aay  p^Bi^t  made  by  tte 
priadpal^)  is  msdaoed  wnust  be 
leatoted  dna  to  insohiency.  bs^juptcy, 
raorganizatiea,  or  recpivenh^;  or 

(ii)  The  ffiacipal's  ^apeeortatioB  to 
MMS  thai  it  has  paid  ite  InaBciai 
obUsatiaBS  or  perfian^  the  after 
ot))^atioas  ef  the  lease  in  accordance 
with  MMS  apedficatlans  is  saaleri^ 
false  at  the  time  of  capcellatioa. 

(c)  Failure  of  the  lessee  to  saplaoe  a 
de&:iaBt  boad  could  result  m  pegoalties 
under  subpart  N  of  p«rt  250  of  this  Title 
ot  suspeosiMi  (rf  |»o(ittcti(»  or  odier 
operatioBS  in  aooord^ce  witiii  §  250.10. 


(a)  If  a  lessee  refiisas  or  is  unable  to 
comply  with  lease  tetms  or  defaults  on 
the  conditions  under'wfaidi  a  bond, 
third-party  guaranteev  and/or  other  fnm 
of  security  %vas  accepted,  the  Regional 
Director  shall: 

(1)  Notify  in  writing  the  lessee,  third- 
party  guarantor,  and  any  surety  on  the 
bood  or  other  form  of  guarantee  of  the 
determination  to  call  <ot  forfeit  all  or  part 
of  the  bond  or  guarantee,  the  reasons  for 
the  forfsituie,  and  tha  amount  to  be 
forfiBited.  The  amoimt  shall  be  based  aa 
the  estimated  total  cost  of  correctiBg  the 
lessee's  noncompliance  or  default 

(2)  Advise  the  lessee,  third-party 
guarantor,  and  any  stirety  that  they  can 
avoid  forfeiture  by: 

(i)  Agreeing  to  correct  the 
noncompliance  or  dejbult  and 
demonstrating  that  they  have  the  ability 
to  do  sc,  or 

(ii)  Agreeing  that  the  surety  will 
complete  actions  required  for 
compliance  in  accoroance  with  a 
schedule  that  meets  Vie  conditions  of 
the  lease  and  govemfog  regulations  if 
the  surety  can  demoiistrate  the  ability  to 
carry  out  the  action  required. 

(b)  If  there  is  a  default,  the  Regional 
Director  may  cauise  the  forfeiture  of  any 
and  all  bonds  or  othor  security 
deposited  on  condition  of  compliance 
with  all  the  terms  and  conditions  of  the 
lease  or 


(cj  If  faffsitwe  of  the  bond  or  security 
is  required  by  ftis  section.  thB  Ragianal 
DindOTdiaU: 

(1)  Collect  tha  farfBitad  UBOuat.  and 

(2)  Use  funds  oallectad  from  bond  or 
security  forfeiture  to  correct  the 
noncompliance  «  defauh. 

(d)  If  me  amount  forfeited  is 
insufficient  to  pay  for  the  full  cost  of 
coiraodve  actions: 

(1)  the  leaseeCs)  and  any  third-party 
guanBtsi(s)  are  iointly  and  aavwalfy 
Kable  far  the  ranjaining  costs  <rf 
obtaining  full  coBiplianoe  with  the 
tanas  and  oonditiais  of  tha  lease,  and 

(2)  The  Regional  Director  may  take  or 
authorise  required  corrective  action  to 
obtain  full  oMi^liance  and  may  recovw 
from  the  lessee(s)  and  any  third-party 
guMaatorts)  all  costs  in  excess  of  the 
aBMwnt  forfeited. 

(3)  If  the  amount  of  bond  or  security 
forisited  exceeds  the  total  exists  of  the 
corrective  actions  required  te  obtain 
compliance,  the  Regional  Director  shall 
return  the  excess  amount  to  the  party 
from  whom  it  was  collected. 

12.  In  §  256.62.  paragraphs  (a),  (d), 
md  (e)  are  revised,  and  paragra]^  (f)  is 
added  to  read  as  follows: 

jaaMi   AaalpiiiiH at  laaaaa  ar  Iwnriati 

(a)  Sul^ect  to  the  approval  of  the 
Regional  Director  and  the  furnishing  of 
bond  coverage  pursuant  to  the 
requirements  of  subpart  I  of  this  part, 
leases,  or  any  imdivided  interests 
therein,  may  be  assigned  in  whole,  or  as 
to  any  officially  designated  subdivision, 
to  anyone  qualified  under  §  256.35(b)  of 
this  part  to  hold  a  lease. 

(d)  The  assignor  is  liable  for  all 
obligations  imder  the  lease  accruing 
before  the  approval  of  the  lease 
assignment  Approval  of  the  assignment 
by  the  Regional  Director  does  not  relieve 
the  assignor  of  accrued  lease  obligations 
which  the  assignee  subsequently  fails  to 
perform. 

(e)  After  the  Regional  Director 
approves  a  lease  assignment,  the 
assignee  is  liable  for  all  obligations 
imder  the  lease  and  must  comply  with 
all  regulations  issued  under  this  Act. 
The  assignee  must  remedy  all  existing 
environmental  problems  on  the  tract, 
properly  abandon  all  wells,  and  reclaim 
the  lease  site  in  accordance  with  part 
250,  subpart  G.  Before  MMS  approves 
an  assignment,  the  assignee  must  submit 
acceptable  bond  coverage  as  required  by 
§§  256.52  and  256.53  of  this  part. 

(f)  Where  there  is  more  than  one 
lessee,  the  lessees  are  jointly  and 
severally  responsible  for  performing  the 
obligations  of  the  lease,  unless  provided 

"otherwise  in  these  regulaticms.  The 


Ragiaial  Director  will  look  to  tha 
designated  operator  te  perform  loseois 
obligations  under  any  lease  and  under 
any  regnlatimis  to  ttiis  chapter.  Should 
the  operator  fail  or  be  imd>le  to  perform 
any  cA>UgBtion  of  the  lessee(8),  the 
Regional  Directw  wiH  require  any  or  all 
the  loaeoe(s)  to  bring  the  lease  into 
comphaBoe.  If  there  is  no  lessee  abfe  to 
perform,  the  Regional  Director  will 
require  fiwt  lacnaaa  to  bring  the  lease 
into  oMi^anca  te  the  extant  that  the 
obligati<m  accrued  before  assigBnieBt. 

13.  b  §256.64,  paragraphs  (aXl).  {c), 
uad  (g)  are  revised  to  read  as  follows: 


(a)  All  instruments  of  transfer  of  a 
lease  or  of  an  interast  thermn  as  to  any 
officially  designated  subdivision, 
including  operating  rights,  subleases 
and  reotnd  titfe  interests,  shall  be 
submitted  in  duplicate  to  the  Regional 
Director  for  approval  within  90  days 
from  the  date  of  final  execution. 
Instruments  of  transfer  shall  include  a 
statement  ovpr  the  transferee's  own 
signature  with  respect  to  dtirenship 
and  quahfications  similar  to  that 
requiiBd  of  a  lessee  and  shall  contain  all 
of  the  terms  and  conditicms  agreed  upon 
by  the  parties  thereto. 

(1)  Neithw  the  transfer  of  operating 
ri^ts  or  creation  of  a  sublease(s) 
releases  the  lessee  from  any  obligation 
imder  the  fease  or  regufations. 

(2)  The  assignment  of  record  title 
interests  does  not  release  the  lessee  from 
any  accrued  obligation  under  any  lease 
or  r^ulations. 

(3)  Carried  working  interests, 
overriding  royalty  interests,  or  payments 
out  of  production  may  be  created  or 
transferred  without  filing  an  approval 

(c)  Where  an  assignment  is  of  all  the 
lease  title  interest  in  a  lease  or  creates 
a  segregated  lease,  the  assignee  must 
furnish  a  bond  in  the  amount  prescribed 
in  §§  256.52  and  256.53  of  this  part. 
Where  an  assignment  is  of  less  than  all 
the  lease  title  and  the  assignment  does 
not  create  separate  leases,  the  assignee, 
if  the  assignment  provides  and  the 
sxuety  consents,  may  become  a  joint 
principal  on  the  bond  with  the  assignor. 
*       •       •       •       • 

(g)  Each  obligation  under  any  lease 
and  under  the  regulations  in  this  part 
binds  the  heirs,  executors, 
administratora.  successors,  and 
assignees  of  the  lessee.  Except  as 
otherwise  provided  in  the  regulations  in 
this  chapter,  the  lessee(s)  (and  to  the 
extent  of  their  interests,  sublessees  and 
operating  rights  owners)  are  jointly  and 
severally  liable  for  the  performance  of 
each  obUgation  under  the  lease  and 
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under  the  governing  regufations  with 
each  prior  lessee  and  operating  rights 
owner  holding  an  interest  when  the 
obligation  was  accruing. 

•        •        •        • '      • 

(FR  Doc  gS-29864  Filed  12-07-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[WA7-1-6642;  FRL-6343-21 

Approval  and  Promulgation  of  State 
Impiementation  Plans:  Washington 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  action,  Environmental 
Protection  Agency  (EPA)  invites  public 
comment  on  its  proposed  granting  of  a 
temporary  waiver  of  the  attainment  date 
for  the  Wallula,  Washington  particulate 
nonattainment  area.  This  is  biased  on 
EPA's  review  of  the  State 
implementation  plan  (SIP)  revision 
submitted  by  the  State  of  Washington 
for  the  purpose  of  bringing  about 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometeirs  (PM-10).  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  certain  federal  Clean 
Air  Act  requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  a  geographic  area  referred  to  as 
Wallula,  Washington  due  on  November 
15, 1991. 

DATES:  Comments  on  this  proposed 
action  must  be  postmarked  by  January  8. 
1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  United  States  Environmental 
Protection  Agency,  Air  Programs  Branch 
(AT-082),  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

Copies  of  the  State's  submittals  and 
other  information  supporting  this 
proposed  action  are  avaifable  for 
inspection  during  normal  business 
houn  at  the  following  locations:  United 
States  Environmental  Protection 
Agency,  Office  of  Air,  1200  Sixth 
Avenue  (AT-082),  Seattle,  Washington 
98101,  and  the  State  of  Washington 
Department  of  Ecology,  4450  Third  Ave. 
SE,  Lacey.  Washington  98504. 
FOR  FURTHER  MFORMATKJN  CONTACT: 
George  Lauderdale.  Office  of  Air  (AT- 
082).  US  Environmental  Protection 


Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101.  (206)  553-6511. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Wallula,  Washington,  area  was 
designated  nonattainment  for  PM-10 
and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Clean  Air  Act,  by  operation  of  law  upon 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990.  >  See  56  FR  56694 
(Nov.  6, 1991)  (official  designation 
codified  at  40  CFR  81.348).  The  air 
quality  plaiming  requirements  for 
moderate  PM-10  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  Part 
D,  Title  I  of  the  Act.^  The  EPA  has 
issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  how  EPA 
intends  to  review  SIP's  and  SIP 
revisions  submitted  under  Title  I  of  the 
Act,  including  those  State  submittals 
containing  moderate  PM-10 
nonattaiiunent  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)].  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  this  proposal  and  the  supporting 
rationale.  In  this  rulemaking  action  on 
the  Washington  moderate  PM-10  SIP  for 
the  Wallula  nonattainment  area,  EPA  is 
proposing  to  apply  its  interpretations, 
taking  into  consideration  the  specific 
factual  issues  presented.  Additional 
information  supporting  EPA's  action  on 
this  particular  area  is  available  for 
inspection  at  the  address  indicated 
above.  EPA  will  consider  any  timely 
submitted  comments  before  taking  final 
action  on  today's  proposal. 

Those  States  containing  initial 
moderate  PM-10  nonattainment  areas 
(those  areas  designated  nonattaiimient 
under  section  107(d)(4)(B))  were 
required  to  submit,  among  other  things, 
the  following  provisions  by  November 
15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 


■  The  1990  Amendment*  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Pub.  L. 
101-549, 104  Stat.  2399.  References  herein  are  to 
the  Clean  Air  Act,  as  amended  ("the  Act").  The 
Clean  Air  Act  i«  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C  sections  7401,  et  teq. 

'  Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  specifically  applicable  to  PM- 
10  nonattainment  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and,  as  appropriate,  in 
today's  notice  and  supporting  information. 


be  obtained  through  the  lidoption,  at  a   * 
minimum,  of  reasonably  available 
control  technology — RACT)  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  yean  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

Some  provisions  were  due  at  a  date 
later  than  November  15, 1991.  States 
with  initial  moderate  PM-10 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sotirces  of 
PM-10  by  June  30, 1992  (see  section 
189(a)).  Such  States  also  were  to  submit 
contingency  measures  by  November  15, 
1993  which  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline  (see  section  172(c)(9) 
and  57  FR  13543-44). 

n.  Today's  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-66). 
For  PM-10  nonattainment  areas  Section 
188(f),  Waivers  for  Certain  Areas,  can 
apply  as  well. 

m  this  action,  EPA  is  proposing  to 
grant  a  temporary  waiver  of  the 
attainment  date  for  the  Wallula 
nonattainment  area.  Discussion  of  EPA's 
requirements  for  a  temporary  waiver  are 
detailed  in  59  FR  41998-42017  (August 
16, 1994).  In  this  guidance  EPA 
provides  certain  flexibiUty  for  areas 
where  the  significance  of  anthropogenic 
and  nonanthro{>ogenic  sources  is 
unknown.  The  Washington  Department 
of  Ecology  (Ecology)  has  presented 
preliminary  data,  based  on  a  crude 
emission  inventory  of  eastern 
Washington,  indicating  that 
nonanthropogenic  sources  may  be 
significant  in  the  Wallula  situation.  EPA 


■■ 


yf4r«l 


/  Vol.  60.  No.  236  /  Frktey,  December  8,  19ft5  /  Proposed  Rules 


proposes  to  socept  t^s  {HBlimioary 
infonnstiaii  and  0«^t  a  temporacy 
waiver  of  the  mowtte  wes  attainment 
date  to  allow  Ecolo^  and  EPA  to 
evaluate  fiiithOT  theWallula 
nonattaininent  area.  Once  the  evaluation 
is  complsted.  md/ov  the  temporary 
waiver  expires.  EPA  will  make  a  final 
determination  on  the  plan  for  the 
Walhila  nooattainmfnt  area,  including 
the  applicalrility  of  ^  permanent  waiver 
fortheaiea.  i 

Hie  preliminary  iyfiMmation 
presented  by  Ecology  to  date  indicates 
that  windblown  dust  from  hoih 
anthropogenic  and  donanthropogenic 
sources  are  impacting  the  Columoia 
Plateeu  geographic  a|rea  which  includes 
most  of  eestem  Washington  as  well  as 
northern  Idaho  and  ttortheastwn 
Oregon.  In  addition,  the  primary  sources 
causing  exceedencesi  of  the  PM-10 
standard  may  be  maay  miles  outside  of 
the  currently  designSted  nonattainment 
arees  in  the  Columbia  Plateau  region. 
Additional  monitwiag  has  been 
initiated  in  the  region  to  evaluate 
further  the  extent  of  the  problem. 
Extensive  analjrsis  is  beiiig  done  to 
distinguish  anthropqgenic  sources  from 
nonanthropogenic  squroes. 

If  granted,  the  profosed  temporary 
waiver  will  extend  the  attainment  date 
to  Decembw  31. 1997.  The  temporary 
three-year  waiver  will  provide  Ecology 
and  EPA  sufficient  titne  to  determine 
conclusively  the  sigi|ificance  of 
anthropogenic  and  nonanthropogenic 
PM-10  sources  that  #re  impacting  the 
area.  As  required  in  ^e  EPA  guidance. 
Ecology  and  EPA  am  proceeding  under 
a  written  agraonent  Ivhich  sets  out  the 
protocol  for  both  technical  analysis 
(emission  inventory,  emission  factor 
development,  dispersion  modeling, 
receptor  modeling,  etc.)  and  evaluation 
of  alternative  control  measures, 
including  Best  Available  Control 
Measures.  The  activities  required  under 
the  protocol  are  geneirally  referred  to  as 
the  Columbia  Plateau  PM-10  Project 
funded  by  EPA,  Ecology  and  USDA. 
Cooperating  agencies  include  USDA's 
Agricultural  Research  Service  and 
Natural  Resources  Conservation  Service, 
as  well  as  several  local  conservation 
districts.  Washington  State  University 
the  University  of  Idaho,  and  others. 
Once  the  tedmical  iiiformation  frtmi 
this  project  is  finalized,  EPA  will 
determine  if  a  permanent  waiver  of  the 
attainment  date  is  appropriate  for  the 
Walluh  area  or  if  the  area  should  be 
reclassified  as  a  serious  PM-10 
nonattainment  area.  . 

The  temp<»ary  wajver  of  the 
attainment  date,  if  finalised  by  EPA. 
will  defer  approval/disapproval  actions 
on  sevecal  outerwise  (required  elements 


of  the  moderate  area  plan  far  Wallula. 
The  sulmiission  of  the  attainmmt 
demonstration,  emission  inventory,  and 
contingency  measures  will  be  deferred. 
EPA  will  take  final  action  on  these 
elements  alter  the  analysis  is  completed 
and/or  the  expiration  of  the  temporary 
waiver  along  with  a  decision  (m  the 
eligibility  of  the  area  for  a  permanent 
waiver.  EPA's  reasoning  for  this 
approach  is  described  in  more  detail 
under  the  various  SIP  element  headings 
of  this  notice. 

The  Wallula  plan  was  submitted  to 
EPA  on  November  15, 1991.  Ecology 
also  submitted  additional  information 
on  May  18. 1993  which  further 
described  the  control  measures  being 
implemented  in  the  area  Getter  bom 
Joseph  R.  Williams  to  Jim  McCormick, 
forwarding  a  report  titled,'  "Addotidum 
to  the  State  Implementation  Plan  for  the 
Wallula  PM-10  Nonattainment  Area, 
Reasonably  Available  Control  Measure 
Analysis'Vundated).  Additional 
information  describing  the  status  of  the 
control  measures  and  forwarding  an 
analysis  of  windblown  dust  in  the  area 
was  submitted  on  Jime  23, 1994  (letter 
from  Joseph  R.  Williams  to  Jim 
McCormick).  In  a  Jime  1. 1995,  letter 
Ecology  provided  information  on 
allowable  emissions.  Finally,  Ecology 
forwarded  a  revised  emission  inventory 
for  point  sources  within  the 
nonattainment  area  on  September  6. 
1995  (letter  from  Joseph  R.  Williams  to 
Midiael  A.  Bussell). 

EPA  is  proposing  to  approve  the 
exclusion  from  precursor  controls  as 
described  in  part  n.  5  below.  EPA 
invites  public  comment  on  the  proposed 
action  described  in  this  section. 

A.  Analysis  of  State  Submission 

1.  Procedural  Backgroimd 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Secti<m  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.^  Secticm  110(1)  of  the  Act 
similarly  provides  that  each  revisicm  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  The  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l)  and  57  PR  13565).  The  EPA's 
completeness  criteria  for  SIP  submittals 


'  Saction  172(c)(7)  of  the  Act  requires  that  plan 
provisioiu  for  nanattwnnwnt  >r«as  meet  the 
applicable  provisioiu  of  sactioa  110(aM2). 


are  set  out  at  40  CFR  Part  51.  Appendix 
V  (1992).  The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 

Ecology  held  a  public  hearing  to 
receive  public  comment  on  the  Wallula 
impl^nentation  plan  on  October  23, 
1991.  WDOE  adopted  the 
implementation  plan  for  the  area  on 
November  14. 1991  and  the  plan  was 
submitted  to  EPA  on  November  15. 

1991.  The  SIP  submittal  was  reviewed 
by  EPA  to  determine  ounpleteness  in 
accordance  with  the  completeness 
criteria  set  out  at  40  CFR  Part  51. 
Appendix  V.  A  letter  dated  May  5. 1992. 
was  forwarded  to  the  WDOE  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process. 

2.  PM-10  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  ncmattainment^ilan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
frt>m  ell  sources  of  relevant  pollutants  in 
the  nbnattainmmt  area.  Because  the 
submission  of  the  emissions  inventory 
is  a  necessary  adjunct  to  an  area's 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain)  the  emissions 
inventory  must  be  received  with  the 
demonstration  (see  57  FR 13539). 

In  the  1991  plan  Ecology  submitted  an 
emissions  inventory  of  estimated  actual 
emissions  for  the  base  year  of  1990  and 
the  attainment  year  of  1994,  and  the  3- 
year  maintenance  year  of  1997.  Ecology 
sent  a  letter  to  EPA  on  September  6. 
1995,  partially  amending  that  1991 
inventory.  The  amended  inventory  adds 
an  additional  point  source  and  revises 
emission  from  one  area  source.  EPA 
considers  the  changes  as  minor  and  they 
do  not  significantly  impact  the  overall 
inventory  for  the  area.  Based  on  the 
1995  letter  the  base  year  (1990) 
inventory  the  major  source  of 
particulate  matter  impacting  the  area 
was  wind  blown  dust  (98%,  an  average 
of  1,553,334  kilograms/day).  The 
remainder  of  the  emission  inventory 
included  point  sources  (less  that  1%.  - 
693  kilograms/day)  and  other  area 
sources  (less  than  1%,  1215  kilograms/ 
day). 

A  report  titled  "An  Analysis  of  the 
Impact  of  Biogenic  PM-10  Sources  on 
the  Spokane  PM-10  Nonattainment 
Area",  prepared  by  the  Washington 
State  Department  of  Ecology,  February 

1992.  presents  the  most  recent 
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information  on  the  emission  sources  in 
the  Columbia  Plateau  region  of  eastern 
Washington  (which  includes  both  the 
Spokane  and  Wallula  nonattainment 
areas).  The  report  attempts  to  determine 
gross  annual  emissions  fixim 
anthropogenic  and  nonanthropogenic 
sources  of  PM-10.  Preliminary 
information  is  presented  indicating  that 
about  40%  of  the  annual  emissions  in 
eastern  Washington  are  from 
anthropogenic  sources  and  60%  from 
nonanthropogenic  sources.  No  attempt 
was  made  to  estimate  the  highest  24- 
hour  emissicms  which,  depending  on 
the  location,  is  expected  to  vary  greatly. 
As  disoissed  previously,  the  emission 
inventory  information  suggests,  but  does 
not  conclusively  show,  that 
nonanthropogenic  sources  contribute 
significantly  to  the  Wallula 
nonattainment  area. 

The  emissions  inventory  estimating 
actual  emissions  generally  appears  to  be 
acciuate  and  comprehensive  consistent 
with  the  requirements  of  section 
172(c)(3)  of  the  Clean  Air  Act  and 
national  guidance.*  Although,  recent 
information  fit>m  studies  being 
conducted  in  eastern  Washington 
indicate  that  the  emission  factors  used 
for  wind  blown  dust  in  the  SIP  revision 
are  probably  inappropriate,  EPA  thinks 
that  the  assumptions  were  the  best 
available  at  the  time  the  plan  was 
prepared.  The  Columbia  Plateau  PM-10 
Project  will  include  the  development  of 
emission  factors  specifically  for  eastern 
Washington  and  preparation  of  regional 
emission  inventories  that  will  be  used  to 
update  the  Wallula  plan. 

One  additional  emission  inventory 
issue  relates  to  the  actual  and  allowable 
emissions  from  stack  sources.  Ecology 
used  bluest  actuals  in  the  1991  SIP 
submission.  For  one  of  the  point 
sources,  a  papermill,  allowable 
emissions  are  much  greater  (by  a  factor 
of  9)  frt>m  the  actual  emissions  used  in 
the  plan.  However,  by  using  the  higher 
allowable  emission  estimates  submitted 
in  the  September  6. 1995,  letter,  the 
papermill  still  only  represents  le^  than 
1%  of  the  emission  inventory. 

EPA  proposes  to  take  no  approval  or 
disapproval  action  on  the  emission 
inventory  at  this  time.  EPA  is  requiring, 
as  well  as  participating  in,  the 
development  of  a  detailed  emission 
inventory  as  part  of  the  Columbia 
Plateau  ptoyexi.  When  completed  the 
detailed  emission  inventory  will  be 
used  to  supplement  the  ciurent  one. 


<The  EPA  iMued  guidance  on  PM-10  emissions 
inventories  prior  to  the  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form  of  the  1987  PM-10' 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appeariilo  be  consistent  with  the 
Act 


3.  RACM  (Including  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10, 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13539-45  and  13560-61). 

The  current  Wallula  emission 
inventory  identified  wind  blown  dust  as 
the  dominant  contributor  of  PM-10 
emissions.  There  are  two  principal 
sources  of  windblown  dust: 
Undisturbed  land  and  agricultural 
fields.  Ecology  submitted  an  analysis  of 
RACM  for  agricultural  sources  of  PM-10 
based  on  soil  conservation  measures 
required  by  the  federal  government's 
implementation  of  the  United  States 
Department  of  Agriculture's  (USDA) 
Food  Security  Act  (FSA)  of  1985,  in  the 
Wallula  nonattainment  area  and 
surrounding  areas.  EPA  Title  I  preamble 
guidance  suggests  states  "rely  upon  the 
soil  conservation  requirements  (e.g. 
conservation  plans,  conservation 
reserve)  of  the  Food  Security  Act  to 
reduce  emissions  from  agricultural 
operations"  (see  57  FR  18072). 

EPA  proposes  to  accept  Ecology's 
RACM  analysis  and  concludes  that 
RACM  is  being  applied  to  agricultural 
sources  not  only  in  the  nonattainment 
area  but  throughout  the  region 
surrounding  Wallula.  Ecology  did  not 
evaluate  the  application  of  reasonable 
controls  on  imdistuibed  lands.  This 
analysis  will  be  accomplished  as  part  of 
the  Columbia  Plateau  PM-10  Project. 

The  1991  SIP  revision  contained  a 
commitment  from  Ecology  to  adopt 
provisions  of  the  FSA  into  state 
regulation.  Ecology  has  not  developed 
siich  a  regulation.  EPA  proposes  to 
determine  that  Ecology  need  not 
develop,  adopt  and  submit  state 
regulations  that  accomplish  the  same 
results  as  the  current  federal  law  and 
regulations.  Such  action  would  be 
unnecessary  since  the  federal 
government  (USDA)  has  the  primary 
responsibility  for  implementation,  and 
enforcement,  of  provisions  of  the  FSA. 

Where  sources  of  PM-10  contribute 
insignificantly  to  the  PM-10  problem  in 
the  area,  EPA's  policy  is  that  it  would 
be  unreasonable  (and  would  not 
constitute  RACM]  to  require  the 
implementation  of  potentially  available 
control  measures.  57  FR  13540.  Further, 
EPA  has  indicated  that  for  some  sources 
in  areas  which  demonstrate  attainment, 
RACM  does  not  require  the 
implementation  of  otherwise  available 
control  measures  that  are  not 


"reason^ly"  available  because  their 
implementation  would  not  expedite 
attainment  (See  57  FR  13543). 

In  the  Wallula  situation.  RACM  for 
agricultural  windblown  dust  is 
necessary  and  all  other  sources 
combined  do  not  meet  the  de  minimus 
guidance  for  requiring  RACM.  Even 
though  not  required  under  PM-10  SEP 
development  guidance,  Ecology  did 
justify  that  RACM  (including  RACT) 
requirements  were  being  met  for  two 
additional  sources  in  the  Wallula 
nonattainment  area.  Boise  Cascade 
paper  mill  and  the  Simplot  Feedera 
Limited  Partnership  cattle  faedlot  were 
evaluated  by  Ecology  and  found  to  be 
implementing  RAO^. 

The  only  major  (greater  thanToO  tons 
per  year)  stationary  source  fedlity 
within  the  nonattainment  area,  the 
Boise  Cascade  paper  mill,  was  evaluated 
in  the  1991  SIP  submittal.  Ecology 
concluded  and  documented  that  RACT 
is  being  applied  to  all  stack  sources  in 
the  facility.  The  SIP  revision  does  not 
include  any  additional  control  of  stack 
emissions.  However.  Ecology's  RACT 
analysis  did  note  that  one  unpaved  road 
needed  paving  to  meet  RACT  for 
fugitive  dust  sources  within  the  facility. 
Ecology's  June  23. 1994  letter 
documented  that  the  road  was  paved, 
thus  meeting  the  final  RACT 
requirement.  EPA  proposes  to  accept 
Ecology's  determination  and  considers 
the  papermill  to  be  at  RACT. 

The  second  source,  the  cattle  feedlot, 
was  determined  by  Ecology  as  meeting 
RACM  in  the  1991  SIP  submittal.  In 
1992,  new  ownera  of  the  feedlot 
implemented  an  additional  dust 
abatement  measure,  a  sprinkler  system 
to  further  reduce  fugitive  emissions. 
EPA  proposes  to  accept  Ecology's 
determination  of  RAC^  being  applied  at 
the  feedlot. 

EPA  is  proposing  to  grant  a  temporary 
waiver  of  the  attainment  date  to 
December  31, 1997,  which  will  allow 
Ecology  and  EPA  to  determine 
conclusively  the  significance  of 
anthropogenic  and  nonanthropogenic 
sources  impacting  Wallula.  This  action 
does  not  relieve  the  area  from  the 
requirement  to  implement  RACM.  In  the 
Wallula  situation  EPA  thinks  the 
significant  source,  as  well  as  the  two 
less  significant  sources,  of  PM-10  in  the 
area  have  been  reasonably  controlled. 
Thus,  EPA  thinks  it  would  be 
unreasonable  to  require  other  smaller 
sources  of  PM-10  in  the  area  to 
implement  potentially  available  control 
measures  or  technology.  Further,  EPA 
believes  implementation  of  such 
additional  controls  in  this  area  would 
not  expedite  attainment. 
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A  man  dettfled  dwcnasioo  of  the 
individual  souroa  amMbofions,  their 
associated  oontiol  maasuies  and  ah 
explahatiai  as  toHvby  CBrtaiB  available 
cmtrol  measures  Were  aot 
implementad,  cail  be  found  in  the  TSD. 
EPA  has  reviewed  the  State's 
explanation  and  (issociated 
documentation  and  is  ptt^MMing  to 
conclude  that  it  adequately  jiistifies  the 
control  measures  to  be  implemented. 

4.  Demonstration .  ^  .., 

As  noted,  the  ii)itial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeUng)  showiilg  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  'no  later  than 
December  31,199)1  (see  section 
189(a)(1)(B)  of  thd  Act).  The  General 
Praemble  sets  out  iEPA's  guidance  on  the 
use  of  modeling  far  moderate  aree 
attainment  demoi|8trati(uis  (57  FR 
13539).  Altemati\tely,  if  the  State  does 
not  submit  a  demonstration  of 
attainment,  the  State  must  show  that 
attainment  by  Dedember  31 ,  1994  is 
impracticable  (seqtion  189(aKl)(B)(u). 

In  the  1991.  Wa^uh  SIP  submission, 
Ecology  demonstrated  attainment  of  the 
annual  and  24-hoar  PM-10  standards  by 
1994.  The  SIP  utilzed  simple  rollback 
modeling  for  the  demonstration.  As 
with  the  emissioni  inventory  discussion 
above,  Q>A  finds  the  attainment 
evaluation  is  inadequate.  The  emission 
inventorydoes  not  adequately 
document  the  anthropogenic  and 
nonanthrc^Mgeniq  mix  in  the  dinninant 
emissicm  source,  windblown  dust. 
However,  since  EPA  is  proposing  to 
grant  a  temporary,  three  year,  waiver  of 
the  attainment  datia,  the  approval  or 
disapproval  of  the!  attainment 
demonstration  wi|l  be  deferred  imtil 
after  expiration  of  the  temporary  waiver. 
EPA  proposes  to  make  a  final  decision 
(m  Hub  attainment  status  and 
classification  of  the  area  soon  after  the 
temporary  waiver  expires  on  December 
31, 1997.  The  alternative  decisions 
include  ledassifyfcig  the  area  to  a 
serious  PM-10  nottattainment  area  or 
panting  the  uea  ^  permanent  waiver. 
EPA  invites  conuQents  cm  this  approach. 

5.  PM-10  PrBCur8<irs 

The  control  reqairements  which  are 
applicable  to  major  stationary  sources  of 
PM-10,  also  apply  to  major  stationary 
sources  of  PM-IO  precursors  unless 
EPA  determines  sach  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAC^  in  that  area  (see 
section  189(e)  of  t^  Act).  The  General 
Preamble  contain^  guidance  addressing 
how  EPA  intends  |o  implonent  sectioi 


189(e)  (see  57  FR  13539-40  and  13541- 
42). 

Ecology  submitted  the  onission 
invent(Ry  for  n«f-l0  from  the  one  major 
staticmary  source  and  several  small 
sources.  Due  to  the  small  contribution  of 
stationary  sources  to  the  Walhila 
nonattainment  area,  EPA  believes  that 
stationary  sources  of  precursors  provide 
an  insignificant  contribution  to  the 
Walhila,  Washington,  ambient  PM-10 
concentration  and  EPA  is  proposing  to 
grant  the  area  an  exclusion  from  PM-10 
precursor  control  requirements 
authorized  under  section  189(e)  of  the 
act  Note  that  while  EPA  is  proposing  to 
make  a  general  finding  for  this  area,  this 
proposed  finding  is  based  on  the  current 
character  of  the  area  including,  for 
example,  the  existing  mix  of  sources  in 
the  area.  It  is  possible,  therefore,  that 
fiiture  growth  could  change  the 
significance  of  precursors  in  the  area. 
EPA  intends  to  issue  future  guidance 
addressing  such  potential  changes  in  the 
significance  of  precursor  emissions  in 
an  area. 

6.  Quantitative  Milestones  and 
Reascmable  Further  Progress  (RFP) 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  three  (3) 
years  until  the  area  is  redesignated 
attainment  and  which  demonstrate  RFP, 
as  defined  In  section  171(1),  toward 
attainment  by  December  31, 1994  (see 
section  189(c)  of  the  Act).  Reascmable 
further  progress  is  defined  In  section 
171(1)  as  such  annual  incremental 
reductions  in  emissions  of  the  relevant 
air  pollutant  as  are  required  by  Part  D 
or  may  reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAC^  by  the  applicable  date. 

As  stated  earlier,  EPA  is  proposing  to 
grant  a  temporary  waiver  of  the 
attainment  date  for  the  Wallula  area.  If 
granted,  the  area  would  not  be  required 
to  meet  RFP  because  in  1998  EPA  would 
determine  if  the  area  would  receive  a 
permanent  waiver  or  be  reclassified  to 
serious. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  Ecology 
and  EPA  (see  sections  172(c)(6). 
110(a)(2MA)  and  57  FR  13556).  EPA 
criteria  ad<faessing  the  enforceability  of 
SiP's  and  SIP  revisions  were  stated  in  a 
September  23, 1987  memorandum  (%vith 
attechments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 


provides  for  enforcement  of  the  control 
measiues  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)).     : 

VfTXX's  control  measures  md 
regulations  for  control  of  Particulate 
Ktetter,  which  are  contained  in  the  SIP, 
are  addressed  above  under  the  sectioi^ 
headed  "RACM  (including  RACT)." 
These  control  measxires  apply  to  the 
types  of  activities  identified  in  that 
discussion  including,  for  example, 
fugitive  emissions  from  agricultural 
sources.  The  SIP  provides  that  the 
a^Bcted  activities  will  be  controlled 
throughout  the  entire  nonattainment 
area. 

The  SIP  requires  thai  all  the 
applicable  SIP  provisions  be 
implemented  Inr  December  10, 1993 
(section  lB9(a)(l)(C).  In  addition  to  the 
applicable  control  measures,  this 
Includes  the  applicable  record-keeping 
requirements  which  are  addressed  In 
the  supporting  technical  infonnation 
document  (TSD). 

The  TSD  contains  further  infonnation 
on  enforceability  requirements 
including  enforceable  emission 
limitations;  a  description  of  the  rules 
contained  in  the  SIP  and  the  source 
types  subject  to  them:  test  methods  and 
compliance  sdiedules;  malfunction 
provisions;  excess  emission  provisions; 
correctly  dted  references  of 
incorporated  methods/rules;  and 
reporting  and  recordkeeping 
requirements.  Ecology  has  the  primary 
responsibility  for  implementing  the 
meastires  in  the  plan.  Ecology  has 
compliance  inspectors  and  EPA 
considers  the  staffing  level  adequate  to 
assure  that  the  RACM  provision  in  the 
Wallula  attainment  plan  are  folly 
implemented.  As  a  necessary  adjimct  of 
its  enforcement  program.  Ecology  also 
has  broad  powers  to  adopt  rules  and 
regulations,  issue  orders,  require  access 
to  records  and  information,  and  receive 
and  disbiuse  funds. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act.  all  moderate  nonattainment  area 
SIP's  that  demonstrate  attainment  must 
include  contingency  measures  (see  . 
generally  57  FR  13543-44).  These 
measures  must  be  submitted  by 
November  15, 1993  for  the  initial 
moderate  nonattainment  areas. 
Contingency  meesiires  should  consist  of 
other  available  measures  that  are  not 
part  of  the  area's  control  strategy.  These 
measures  must  take  effect  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  felled  to  make  RFP  or  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  Since  the  action 
proposed  in  this  Federal  Register  notice 


allows  for  a  tamporary  extension  of  the 
attainment  date,  EPA  proposes  to  t^ce 
no  action  on  the  contingency  measures 
until  after  the  tempwary  waiver  has 
elapsed  and  B>A  has  determined  the 
eli^ility  of  the  area  for  a  permanent 
w^ver. 

HL  laqpKcatiaM  af  Today's  Actkm 

EPA  is  proposing  to  grant  a  temporary 
waiver  of  the  December  31, 1994, 
attainHient  date  to  Decenriier  31, 1997. 
If  granted,  the  Washiii^on  Department 
of  Ecology  will  {Hrooeed  widi 
determining  the  significance  of 
anthropogenic  and  nonanthropogenic 
sources  Impacting  the  Wallula  PM-10 
ncNoattainment  area.  When  Ecology  has 
completed  its  analysis,  and/or  the 
temporary  waiver  expires,  EPA  will 
make  a  final  determination  of  the  status 
of  the  Wallula  nonattainment  area.  EPA 
is  proposing  to  approve  the  control 
measures  submitted  by  Ecology  as 
meeting  RACM  and  as  having  been  folly 
implemented  by  December  10, 1993. 
Finally,  EPA  is  also  proposing  to  grant 
an  exclusion  from  precursor  control 
requirements  as  described  in  part  n.  5 
of  this  notice. 


IV.  Kequeat  far  Public 

EPA  is  requesting  comments  on  all 
aspects  of  today's  proposal.  As 
indicated  at  the  beginning  of  this  notice, 
EPA  will  consider  any  comments 
postmarked  by  January  8, 1996. 

V.  Adaiiaisbvtive  Review 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entitles.  Small  entitles  Include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entitles 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entitles  a%cted. 
Moreover,  due  to  the  nature  of  the 
federal-state  relation^ip  imder  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 


Union  Ehctric  Co.  v.  US£.PA.,  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C 
7410(aK2). 

Under  Section  202  of  the  Unfonded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
aconnpany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  resuh  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  millim  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdeitsome 
ahematlve  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
infcwming  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  detennined  that  the 
proposed  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  foture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  envirorunental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2224),  as 
revised  by  a  July  10, 1995  memorandum 
bom  Mary  Nichols,  Assistant 
Administrator  for  Air  and  Radiation. 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

List  of  Solqects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter,  and 
Reporting  and  recordkeeping 
requirements. 

Autiiorttjr:  42  U.S.C  7401-7671q. 


Dated:  Novsmbv  7, 1995. 
GkMkClMte. 
Beponai  AdauHtstrator. 
(FR  Doc  95-29995  Filed  12-7-95;  8:45  ami 
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(FAR  Fast 


AOBICY:  Depwtment  of  Defense  (DoD). 
ACTION:  Notice  of  public  meeting. 


r:  The  Directw  of  Defense 
Procuremem,  in  concert  with  the 
Federal  Acquisitien  Regulaticms 
Council,  is  sponsoring  an  initiative  te 
rewrite  the  Federal  Acquisition 
Regulation  (FAR)  Part  15,  Contracting 
by  Negotiation.  "The  intent  is  to  make 
Part  15  easier  to  understand  and  to 
eliminate  policies,  procedures,  or 
requirements  that  impose  uimecessary 
burdens  on  contractors  or  contracting 
officers.  Regulatory  requirements  that 
are  not  required  by  statute,  required  to 
ensure  adequately  standardized 
government  business  practices,  or^  — - 
required  to  protect  the  public  interest 
will  be  considered  for  elimination. 
Innovative  means  of  simplifying  the 
procurement  process  and  enhancing  its 
efficiency  vriU  be  considered  for 
incorporation  into  the  regulation.  The 
rewrite  team  will  use  a  number  of  fora 
to  facilitate  the  exchange  of  ideas  and 
information.  Comments  are  solicited 
from  both  govenunent  and  industry 
personnel,  and  notices  of  public 
meetings  will  be  published  in  the 
Federal  Register.  To  initiate  the  rewrite 
effort,  interested  parties  are  invited  to 
present  statements  or  provide 
suggestions  on  how  to  improve  FAR 
Part  15  at  a  public  meeting. 
DATES:  PuWjc  Meeting:  A  public  meeting 
will  be  conducted  at  the  address  shown 
below  from  1  p.m.  to  3  p.m..  Eastern 
standard  time,  on  January  23,  1996. 

Statements:  Statements  from 
interested  parties  for  presentation  at  the 
public  meeting  should  be  submitted  to 
the  address  below  on  or  before  January 
16,  1996. 

ADDRESSES:  Public  Meeting:  The 
location  of  the  public  meeting  is  the 
General  Services  Administration 
auditorium,  18th  and  F  Streets  NW., 
Washington,  D.C.  20405.  Individuals 
wishing  to  attend  the  meeting,  including 
individuals  wishing  to  make 
presentations  on  the  topic  scheduled  for 
discussion  should  contact  the  Part  15 
Rewrite  Committee  Chair,  Ms.  Melissa 
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Rider,  DAR  Coundil,  Attn:  IMD  3D139, 

PDUSD  (A&T)  DP/DAR.  3062  Defense 

Pentagon.  Washington,  D.C.  20301- 

3062. 

FOR  FURTHER  INFORMATKIN  CONTACT: 

Ms.  Melissa  Rider,  telephone  (703)  602- 

0131.  FAX  (703)  602-0350.  \ 

MkhalB  P.  Palmon, 

Exacuthm  Editor,  Defense  Actfuiaitioa 

Regulations  Council. 

|FR  Doc  95-29909  ^Ued  U-7-^  &«  mi 
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Notices 


Fadand  Ragister 
Vol  60,  No.  236 
Friday.  December  8,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public,  ^4otices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulngs,  delegations  of  authority,  fifing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


COMMTTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Participation  In  the  Special 
Accesa  Program 

December  4, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  denying  the 
right  to  participate  in  the  Special  Access 
Program. 

EFFECTIVE  DATE:  December  4, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

8UPPI.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA)  has  determined  that  Knight 
Indiistiies  is  in  violation  of  the 
reqiiirements  set  forth  for  participation 
in  the  Special  Access  Program. 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs,  effective  on 
December  4. 1995,  to  deny  Knight 
Industries  the  right  to  participate  in  the 
Special  Access  Program,  for  a  period  of 
one  year,  from  December  4, 1995 
through  December  3, 1996. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11, 1986;  52  FR 
26057,  published  on  July  10, 1987;  54 
FR  50425,  published  on  December  6, 


1989;  and  58  FR  41245.  published  on 

AuLgust  3, 1993. 

TroylLCribb, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Coaunittee  tor  the  ImplementatioB  irf  Textile 
Agreeincnts 
December  4, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
kt  the  bnplementation  of  Textile  Agreements 
has  determined  that  Knight  Industries  is  in 
vioAtion  of  the  requirements  for 
participation  in  the  Special  Access  Program. 

Effective  on  December  4, 1995,  you  are 
directed  to  prohibit  Knight  Industries  from 
further  participation  in  the  Special  Access 
Program,  for  a  period  of  one  year,  from 
December  4, 1995  through  December  3, 1996. 
For  the  period  December  4, 1995  through 
December  3, 1996,  goods  accompanied  by 
Form  rTA-370P  which  are  presented  to  U.S. 
Customs  for  entry  under  the  Special  Access 
Program  will  not  be  accepted.  In  addition,  for 
the  period  December  4, 1995  through 
December  3, 1996,  you  are  directed  not  to 
sign  ITA-370P  forms  for  export  of  U.S.- 
ficnrmed  and  cut  fabric  for  Knight  Industries. 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Apeements. 
(FR  Doc.  9&-29996  Filed  12-7-95;  8:45  am] 
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COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  lliis  action  adds  to  the 
Procurement  List  services  to  be 
furnished  By  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  8, 1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highviray, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


SUPPI.EMENTARY  INFORMATION:  On  June 
16  and  October  6, 1995,  the  Committee 
for  Purchase  FroiffPeople  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (60  F.R.  31706  and  52388)  of 
proposed  additions  to  the  Procurement 
List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agencies  to  provide 
le  services,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Govenmient  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 
Grounds  Maintenance,  Nogales  Border 

Station  (West),  Nogales,  Arizona 
Mailroom  Operation,  Internal  Revenue 

Service,  300  North  Los  Angeles  Street, 

Los  Angeles,  California. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Bereriy  L.  MiUcnum, 
Executive  Director. 

(FR  Doc  95-29959  Filed  12-7-95;  8:45  am] 
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ACnON:  Proposed  additions  to 
Procuremwit  List,  j 

aUMMOWY;  The  Co4inittee  has  leceived 
proposals  to  add  to  the  Procuremoit  List 
services  to  be  furnished  by  nonprofit 
agsncies  cnipkiying  persons  W09  are 
bnnd  or  have  omet  severs  disabilities. 
COMMBITt  MINT  Mi  WeeVB)  ON  OR 
:  January  8.11996. 

;  Committee  fw  Purchase 
Fran  Pst^le  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Spite  403, 
1735  Jeftrson  Davis  Highway, 
Arlington,  Viiglnia  22202-3461. 
FOR  FURTHER  mTOI^VOH  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
aiOTlBBITARY  MfKMWATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  mi  41  CFR  Sl-2.3.  Its 
purpose  is  to  proves  interested  persons 
an  opportunity  to  ^bmit  cpmments  on 
the  possible.impaol  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  aO  entities  of  the 
Federal  Govenmielit  (except  as 
otherwise  indicated)  will  oe  required  to 
procure  the  services  listed  below  from 
nonprofit  agendesi  employing  persons 
who  are  blind  or  have  <:^er  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Hie  major  factors  considered  for  this 
certification  ware: 

1.  Hm  action  wi)l  not  result  in  any 
additional  reportiiig,  recordkeeping  or 
other  compliance  Sequirements  for  small 
entities  other  than  >the  small 
oiganiaations  that  ynU  fiiinish  the 
services  to  the  Gomemment 

2.  The  action  do0s  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  thenervices. 

3.  The  action  will  result  in 
authorizing  small  Entities  to  fumish  the 
services  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which!  would  accomplish 
the  ol^ectives  of  the  Javits- Wagner- 
ODay  Act  (41  U.SiC  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Pnxnirament  List. 

Comments  on  ttaiis  certification  are 
invited.  Ccunmenters  should  identify  the 
statemant(8)  undedying  the  certification 
on  which  they  are  (providing  additional 
information. 

The  following  services  have  been 
proposed  fat  addi^on  to  Procurement 
List  for  productioQ  by  the  nonprofit 
agencies  listed: 
Administrative  SeMces,  Social  Security 

Administration.iGreet  Lakes  Program 

Service  Center,  Chicago,  Illinois. 

hiPA:  Lester  k  Rbsalie  ANIXTER 

CENTER,  Chicago,  Illinois 


Grounds  Maintenance,  Base  Command, 
Building  2750,  Burger  King,  Building 
6006,  Edwards  Air  Force  Base, 
California,  NPA:  Desert  Havra 
Enterprises,  Inc.,  Lancaster. 
California. 

Bevriy  L.  Mfflfn, 

Executive  Dinctor. 

(FR  Doc  95-29958  Piled  12-7-95;  8:45  am] 
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Procuramant  Ust;  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION!  Addition  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procxirement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  (Mher  severe  disabilities. 
EFFECTIVE  DATE:  January  8. 1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severefy 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  MFORMATION  CONTACT: 
BevOTly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  MFORMATION:  On 
September  29, 1995,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(60  F.R.  50558)  of  proposed  addition  to 
the  Procurement  List. 

Comments  were  received  from  the 
current  contractor  for  this  service  before 
the  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register.  Some 
of  these  comments  were  transmitted  to 
the  Committee  by  a  Member  of 
Congress.  The  Committee  initially  was 
asked  to  add  janitorial  services  at  a 
group  of  buildings  to  the  Procurement 
List,  but  the  request  was  revised  to 
include  only  the  Ariel  Rios  Building  to 
minimize  the  impact  on  the  current 
contractior. 

Despite  the  limitation,  the  contractor 
continued  to  claim  that  the  proposed 
addiHon  would  have  a  severe  impact  on 
the  company.  The  contractor  claimed 
that  the  percentage  of  contract  revenues 
it  would  lose  on  its  award  for  the 
remaining  buildings  exceeds  a  "rule  of 
thumb"  percentage  beyond  which  the 
Committee  will  considu'  impact  to  be 
severe.  The  contractor  also  indicated 
that  it  has  been  a  continuous  supplier  of 
building  maintenance  at  various 
Government  sites  and  is  thus  man 
dependent  on  such  sales  to  the 
Government.  The  ctmtractor  claimed 
that  the  remaining  buildings  in  the 


group  would  soon  be  closing  for  '  " 
extensive  renovations,  so  the  limitation 
of  the  Procurement  List  addition  to  the 
one  building  would  not  lessen  the 
impact  on  the  contractor. 

The  Committee's  criteria  on 
permissible  impact  on  a  curretft  ^'"'* '"'" 
contractor  for  a  Procurement  List 
addition,  at  41  CFR  51-2.4(a)(4),  look  at 
the  impact  on  the  total  sales  of  a 
company,  not  the  percentage  of  revenue 
for  a  particular  contract.  The  Committee 
has  no  "rule  of  thumb"  for  total  sales 
percentage,  as  impact  determinatirais 
are  made  on  the  facts  of  each  situation. 
In  this  situation,  the  percentage  of  sales 
which  the  contractor  will  lose  is  well 
below  the  percentage  dted  as  the  "rule 
of  thimib"  level  and,  even  whm 
consideration  is  given  to  the  contractor's 
dependence  on  Government  sales,  does 
not  reach  a  level  which  would  be 
considered  severe  adverse  impact,  in 
addition,  the  contracting  activity  has 
informed  the  Committee  that  the  other    . 
two  buildings  in  the  group  will  not 
close  for  renovation  until  April  and 
December  1997,  respectively,  later  than 
the  contractor  contended,  which  should 
give  the  contractor  ample  time  to 
develop  other  business  to  replace 
business  temporarily  lost  to  the 
renovations. 

The  contractor  also  claimed  that 
addition  of  the  services  at  the  Ariel  Rios 
Building  does  not  meet  the  legislative 
intent  of  the  Committee's  statute,  the 
Javits-Wagner-ODay  (JWOD)  Act,  41 
U.S.C.  46-48C,  in  regard  to  the  labor 
operations  to  be  performed.  According 
to  the  contractor,  the  JWOD  Act  requires 
that  75  percent  of  the  total  labor 
operations  to  be  performed  in  providing 
these  services  must  be  done  by  people 
with  a  severe  disability. 

The  contractor  has  misconstrued  the 
labor  requirement  in  the  JWOD  Act.  In 
order  to  qualify  for  participation  in  the 
JWOD  Program,  a  nonprofit  agency 
employing  people  with  severe 
disabilities  must  employ  such  people 
for  not  less  than  75  percent  of  the 
overall  total  of  direct  labor  performed 
on  commodities  and  services  which  the- 
nonprofit  agency  provides,  vidiether  or 
not  these  commodities  or  services  are 
provided  to  the  Government  under  the 
JWOD  Program.  41  U.S.C  48b(4)(Q. 
There  is  no  statutory  requirement  for  a  - 
specific  percentage  of  dhect  labor  on  a 
JWOD  contract,  although  it  is 
anticipated  that  the  designated 
nonprofit  agency  performing  the 
services  at  the  Ariel  Rios  Building  wiU 
reach  a  75  percent  disabled  direct  labor 
level  on  that  contract.  Addition  of  these 
services  to  the  Procurement  List  will 
thus  create  substantial  work  for  people 
with  disabilities,  and  is  not  a  "fit>nt"  for 


awarding  a  contract  to  people  without 
disabilities  as  the  contractor  contended. 
The  statutory  definition  of  direct  labor, 
at  41  U.S.C.  48b(5),  excludes  activities 
such  as  supervision,  administration, 
inspection  and  shipping,  which  are 
considered  indirect  labor  by  the 
Committee  and  not  counted  in  assessing 
direct  labor  ratios. 

The  contractor  also  contended  that 
the  Committee  has  abused  its  authority 
to  the  disadvantage  of  small  businesses 
and  the  competitive  process  of 
Govonment  contracting.  While  the 
JWOD  Program's  share  of  Government 
contracts  has  grown  in  recent  years,  it 
is  still  only  a  very  small  part  of  total 
Government  contracting,  and  is  dwarfed 
by  the  share  of  Government  contracts 
vtiuch  goes  to  small  businesses.  The 
contractor's  claim  that  the  JWOD 
Program  has  permitted  abuses  of  the 
competitive  contracting  process  is  based 
on  the  contractor's  just-discussed 
misimderstanding  of  the  JWOD  Act's 
direct  labor  requirement,  and  is  thus 
without  foundation. 

The  contractor  also  attempted,  in  its 
'comments  relayed  by  a  Member  of 
Congress,  to  characterize  the  JWOD  Act 
as  requiring  only  that  a  Government 
agency  give  "priority  consideration"  to 
purdiasing  JWOD  commodities  and 
services,  with  the  mandatory  nature  of 
such  procurements  coming  only  from  a 
Committee  regulation.  However,  the 
mandate  comes  directly  from  the  JWOD 
Act,  at  41  U.S.C.  48,  which  requires 
Government  agencies  intending  to 
pnxnire  commodities  or  services  on  the 
Procurement  List  to  buy  them  from  a 
JWOD  nonprofit  agency,  unless  they  are 
not  available  or  are  commodities 
available  fivm  Federal  Prison  Industries. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  listed 
below  is  a  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  fumish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 


3.  The  action  will  result  in 
authorizing  small  entities  to  fumish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTJay  Act  (41  U.S.C.  46-«8c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Janitorial/Custodial,  Ariel  Rios  Federal 
Building,  12th  &  Pennsylvania  Avenue, 
NW,  Washingtcm,  DC 

This  action  does  not  afiect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director 

[FR  Doc.  95-29957  Filed  12-7-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Federal  Energy  ReguMory  Commission 
[DocKat  No.  EQ96-M-000.  St  Si.] 

China  U.S.  Power  Partners  I,  Ltd.,  at 
ai.;  Electric  Rata  and  Corporate 
Regulation  Rllngs 

December  1, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  China  U.S.  Power  Partners  I,  Ltd. 

(Docket  No.  BG96-20-000] 

On  November  20, 1995,  China  U.S. 
Power  Partners  I,  Ltd.  ("CUPPI"),  with 
its  principal  office  at  Church  Street, 
Clarendon  House,  Hamilton  HMll, 
Bermuda  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

CUPPI  is  a  limited  liability  company 
organized  under  the  laws  of  Bermuda. 
CUPPI  will  be  engaged  indirectly 
through  an  Affiliate  as  defined  in 
Section  2(a)(ll)(B)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  and 
exclusively  in  owning,  or  both  owning 
and  operating  a  proposed  coal-fired 
electric  generating  fodlity  consisting  of 
two  electric  generating  units,  each  with 
a  net  rating  of  approximately  300.000 
kilowatts  to  be  located  in  the  People's 
Republic  of  China  and  to  engage  in 
project  development  activities  with 
respect  thereto. 

Comment  date:  December  21. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  Ceneigy,  Inc. 

(Docket  No.  ER94-1 402-002) 

Take  notice  that  on  November  9. 
1995.  Cenergy,  Inc.  (Cenergy)  tendered 
for  filing  a  letter  supporting  Cenergy's 
position  in  the  above-referenced  docket 
Comment  date:  December  14. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Mock  Resonrces,  Inc. 

(Docket  No.  ER95-3OO-0O4) 

Take  notice  that  on  November  15, 
1995,  Mock  Resources,  Inc.  tendered  for 
filing  an  amendment  to  its  October  30. 
1995  quarterly  report  filed  in  the  above- 
reference  doclLet. 

4.  Commonwealth  Edison  Company 

(Docket  No.  ER95-901-0001 

Take  notice  that  on  November  13, 
1995,  Commonwealth  Edison  Company 
tendered  for  filing  an  amendment  in  the 
above-refierenced  docket. 

Comment  date:  December  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER95-1694-0001 

Take  notice  that  on  October  20, 1995, 
Consolidated  Edison  Comf>any  of  New 
York,  Inc.  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  December  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Greenwich  Energy  Partners,  LP. 

[Docket  No  ER96-116-000) 

Take  notice  that  on  November  16, 
1995,  Greenwich  Energy  Partners,  LP. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Commtnt  date:  December  14,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Texas  Utilities  Electric  Company 

[Docket  No.  ER9&-267-000] 

Take  notice  that  on  November  2, 
1995,  Texas  Utilities  Electric  Company 
(TU)  tendered  for  filing  three  executed 
transmission  service  agreements  (TSA's) 
vtrith  LG&E  Power  Marketing,  Inc., 
Enron  Power  Marketing,  Inc.,  and 
Electric  Clearinghouse,  Inc.  for  certain 
Economy  Energy  Transmission  Service 
under  TU  Electric's  Tariff  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Inlercoiuiections. 

TU  Electric  requests  effective  dates  for 
the  TSA's  that  will  permit  them  to 
become  effective  on  or  before  the  service 
commencement  date  under  each  of  the 
three  TSA's,  Accordingly,  TU  Electric 
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t  waiver  of  t^  Commission's  notice 
TaquiraoBsnts.  Copies  of  the  filing  were 
senred  oo  LGftE  Power  Mvkating,  Inc., 
Bnroa  Power  MmoBting,  Inc..  and 
Electric  Cleeringiwise.  Inc,  as  well  aa 
the  Public  imii^Commisaioii  of  Texas. 
Coimneirt  datsi  Decwmber  15. 1995,  in 
accordaaoe  with  $tandard  Pangrqrii  £ 
at  the  end  of  thistoetiGe. 


IDockBt  Na  BR96-|4ft-00(4 

TaJoa  notice  tb«t  on  November  14. 
1995,  Ooluanbus  Southern  Powrer 
Cempuiy  teodned  far  filiiu  a  Notice  of 
Cucellatiao  of  ¥^RC  Rate  Schedule 
Nos.  13  and  38. 

Coaanent  dotei  December  14, 1995,  in 
accordance  with  Standani  Paragraph  E 
at  the  and  of  this  potice. 


(Dockat  Na  BR96-9M-00(4 

Take  notice  ths|t  an  November  15, 
1995.  Kaatudnr  Utilities  QMBpany 
tandHed  far  fiua^  infannatien  on 
transactions  that  tiocuned  during  July  1, 
1999  threimh  ^^^^ff*^  ^l,  1995, 
pursuent  to  the  Pdwv  Services  Tariff 
accepted  by  the  Conunissicm  in  Docket 

Gotnnent  dote}  DecMnber  14, 1995,  in 
acoardanoe  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

19.PaMMjl iaPower>  Light 


B>ock0t  No.  ER96-)66-000] 

Take  notice  that  on  November  15, 
1995,  Peansylvaqia  Poww  k  Uakt 
CMspeny  (FPftL)«  tendered  kx  filing 
widi  the  Federal  Enngy  Regulatory 
Ceaaaussiaii  two  iSorvice  Agreem^ts 
(the  Agreemoits)  fbetweoi  FT&L  and 
Amariran  Municipal  Power— Ohio 
(M^-Ohio),  dafted  Novonber  1. 1995; 
and  (2)  Northeestj  Utilities  Service 
Cea^eay,  deted  ffaveraber  8, 1995. 

Hm  AgreeBMOfB  supplement  a  Short 
Tesei  Tif  ei  K 1 1 

nlle  tHiff  efipreved  by  the 

No.  EX95-7S2- 


hi  accerdMce  erith  the  policy 
aaaoHBoed  imPrlpr  Notice  (uiaFUuig 
AaaHMMeHls  UH/ierFmtH^tkt 
FtJimwIFowerMt.  64  FERC 1 81,139. 
cfar^M  emf  reA)|  frantecf  in  p«t  and 
dsiMsd  mpmtfMt  FEUC  191.991  (1995), 
Pnd.  lequeets  the  Ceeomissioo  to  make 
Ite  Agreeaaent  eQsctiva  as  of  the  date  of 
OMBCHtieB  of  each,  becwae  service  will 
be  provided  uad^r  en  uaabrella  tariff 
aad  eech  service  ayeemeBt  is  filed 
within  39  days  alter  the  COTunMioeBBent 
el  service,  hi  accordance  with  18  CFR 
35.11.  FPU.  bee  lequested  waiver  of  the 
inty-4qr  notice  period  in  18  CFR 


35.2(e).  PPftL  hes  also  lequested  weivw 
of  certain  filing  lequitements  far 
information  {neviously  filed  with  the 
Commiseion  in  Dodcet  No.  ER95-782- 
000. 

PPftL  states  that  a  copy  of  its  filing 
was  provided  to  the  customers  invoked 
and  to  die  Peimsylvania  Public  Utility 
Commission. 

-  Conunent  date:  December  15, 1995,  in 
accgrdanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  POwer  Cerperatioa 

(Dockst  Ma  ERgfr-85-0001 

Take  notice  that  on  November  21. 
1995  and  Novonber  28, 1995,  Florida 
Power  Corporation  tendered  for  filing 
amendments  in  the  above-refarenoed 
dockets. 

Comment  date:  December  15, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  The 


Wa 


(Docket  Na  ER96-367-4X)0] 

Take  notice  that  on  Novenber  15, 
1995.  The  Washington  Water  Power 
Company  (WWP),  tendered  for  filix^ 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.12, 
an  Agreement  for  the  sale  of  up  to 
130,000  megawatt  hours  of  energy 
during  the  period  January  15  through 
April  15  for  each  of  the  years  1996  and 
1997  to  the  Qty  of  Seattle,  Washingtcm. 

Comawnt  date:  December  15, 1995.  in 
acoHdance  with  Standard  Paragraph  E 
at  the  Old  of  this  notice. 

13.  Florida  Power  k  LigM  Ci—peiiy 
[Docket  Na  ER96-368-000] 

Take  notice  that  on  November  15, 
1995,  Flcmda  Power  &  Light  Compeny 
Itw),  tendered  for  filing  [Mi^XMod 
service  agreements  with  Industrial 
Energy  Applications.  Inc.  tar 
transmission  service  under  FPL's 
Traasaaissiee  Tariff  No.  2  «id  FPL's 
TraasBUssten  Tariff  No.  3. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
becoase  effective  on  December  1, 1995. 
or  as  soon  thffieaiter  as  practicable. 

FPL  states  that  this  filing  is  m 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

CoBHnent  date:  Doceiber  15, 199S.  ia 
accordance  with  Standard  Pvagraph  E 
at  the  end  of  this  notice. 

14.  Flarida  Power  ft  Light  CaaqM^r 

(Docket  Na  BR96  368  080] 

Take  notice  that  on  November  15. 
1995.  Florida  Power  &  Light  Company 
(FPL)  filed  the  Contract  fat  Purchases 
and  Sales  of  Power  and  Energy  betwem 


FPL  and  Koch  Power  Services  Inc.  FPL 
requests  an  efiiective  date  of  November 
16.1995. 

Comment  date:  December  15, 1995,  in 
accndanoe  «dth  Standwd  Paragrai^  E 
at  the  end  of  tills  notice. 

15.  Maiae  Pohlic  Senrke  Geapany 

[Docket  Na  ER96-37(MI00| 

Take  notice  that  cm  Novembnr  15^ ' 
1995.  Maine  Public  Service  Onnpany  < 
(Maine  Public)  tendered  for  filing  an 
unexecuted  Transmission  Service 
Agreement  far  Network  Service  fat 
HouHon  Water  Company  \mder  Maine 
PuUic's  Transmission  and  Ancillary 
Services  Tariff. 

Maine  Public  has  requested  that  the  ' 
service  egreement  beca(ne^Bctive.on 
January  1, 1996  and  requests  waiver  of 
the  Commission's  regulations  regarding 
filing. 

Comment  date:  December  15, 1995.  in 
arrewlBTa  wiA  Standard  Paiegraph  E 
at  the  end  of  this  notice. 

Elsdric 


18. 
r—ipeny 

(Dodcet  No.  BR96-371-000) 

Take  notice  that  (m  Noveiid)er  15, 
1995,  Cleveland  Electric  Illuioinatiag 
Company  (CEI),  tendered  for  filing  its  r 

propoeed  FERC  Tariff  No. under 

which  it  is  proposing  to  sell  capacity 
and  energv  to  eligiUe  purchasers  for 
resele  tmder  competitive  market 
omditions  and  Ebctric  Power  Sales 
Agreements  between  CEI  and  each  of ' 
the  following  power  mariceters  that 
desire  to  puraoase  poww  and  energy 
from  CEI  at  non-cost-based  rates:  A. 
Catex  Vitol  Electric.  LJ.C,  B.  Citizms 
LduBMi  PowOT  Sales.  C  Enron  Power 
Marketing,  Inc.,  D.  Louis  Dreyfus 
Electric  Power  Inc. 

CEI  proposes  to  make  the  Tariff  and 
eech  of  the  accompanying  Electric 
PowOT  Seles  Agreements  effective  as  of 
January  16, 1995. 

Comment  date:  December  15, 1995,  in 
eccerdanoe  with  Standard  Paragraph  E 
at  the  eod  of  tide  notice. 

17. 


(Docket  No.  BR96-385-ee^ 

Take  notice  that  en  November  17, 
1995,  Southwn  California  Edisoa 
Company  (Edis<m),  tendned  for  filing  a 
Lattm  Agreement  (Letter  A^oeoMnt) 
with  the  Qty  of  Benning  (Benning).  The 
Letter  Agreement  modifies  the  Rated 
Capacity  and  Minimum  Take  Obligatioa 
referenced  in  the  Supplemontal 
Agreement  to  the  1990  Int^rated 
Operetitms  Agreement  tot  tibe 
integratimi  of  Banning's  entitlement  in 
San  Juan  Unit  3,  Commission  Rate 
Schedule  No.  248.28. 
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Edis(m  requests  an  efiiective  date  of 
January  1, 1996. 

Copies  of  this  filing  were  served  upon 
the  Fliblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Conunent  date:  December  15, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER96-386-000] 

Take  notice  that  on  November  17. 
1995,  Public  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
an  initial  rate  schedule  to  provide  folly 
interruptible  transmission  service  to 
National  Fuel  Resources.  Inc..  for 
delivery  of  non-firm  wholesale  electrical 
power  and  associated  energy  output 
utilizing  the  PSE&G  bulk  power 
transmission  system. 

Comment  date:  December  15, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Stieet,  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CasheU, 
Secretaiy. 

(PR  Doc.  95-29925  Filed  12-07-95;  8:45  am] 
aajjNO  coot  •nr-tt-r 


Federal  Energy  Regulatory 
Commisaion 

[Doeket  No.  ER96-d42-0e0.  et  ei.  ER96- 
342-000,  etei.] 

Eloctrte  Rata  and  Corporate  Regulation 
Rlinga 

November  30, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Qnnmission: 


1.  Seagull  Power  Services,  Inc. 

(Docket  No.  ER96-342-000] 

Take  notice  that  on  November  13. 
1995,  Seagull  Power  Services,  Inc. 
(SPS).  tendered  for  filing  pursuant  to  18 
CFR  385.205,  a  petition  tat  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective 
January  7, 1996. 

SPS  intends  to  engage  in  electric 
power  and  energy  transmissions  as  a 
mari^eter  and  a  broker.  In  transactions 
where  SPS  sells  electric  energy  it 
proposes  to  make  such  sales  <hi  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Neither  SPS  nor  any  of  its  affiliates  are 
in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power.  Rate  Schedule  No.  1  provides  for 
the  sale  of  energy  and  capacity  at  agreed 
prices. 

Conunent  date:  December  14. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Entergy  Services,  Inc. 

(Docket  No.  ER96-343-000] 

Take  notice  that  on  November  13, 
1995.  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company.  Louisiana  Power  k  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  bic.  (Entergy  Operating 
Companies),  tendered  for  filing  a 
Transmission  Service  Agreement  (TSA) 
between  Energy  Services.  Inc  and  Delhi 
Energy  Services,  Inc.  Entergy  Services 
states  that  Uie  TSA  sets  out  the 
transmission  arrangements  under  which 
the  Entergy  Operating  Companies 
provides  non-firm  transmission  service 
under  their  Transmission  Service  Tariff. 

Comment  date:  December  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Entergy  Services,  Inc. 

[Docket  No.  ER96-344-000] 

Take  notice  that  on  November  13. 
1995.  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  k  Ught 
Company,  and  New  Orleans  Public 
Service  Inc.  (Entergy  Operating 
Companies),  tendered  for  filing  a 
Transmission  Service  Agreement  (TSA) 
between  Entergy  Services,  Inc.  and 
Associated  Power  Services,  Inc.  Entergy 
Services  states  that  the  TSA  sets  out  the 
transmis»on  arrangements  under  which 
the  Entergy  Operating  Companies 


provide  non-firm  transmission  service 
under  their  Transmission  Service  Tariff. 
Comment  date:  December  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Indeck  Peiqierell  Power  Associates, 
Inc. 

(Docket  Na  ER9&-345-000I 

Take  notice  that  on  November  13, 
1995,  pursuant  to  Rules  205  and  207  of 
the  Rules  of  Practice  and  Procedure  of 
the  Federal  &iergy  Regulatory 
Commission  (the  Commission),  18  CFR  : 
385.205,  385.207,  Indeck  Pepperell.  Inc. 
(Indeck  Pepperell)  filed  a  petition  for 
waivers,  blanket  approvals  and  an  order 
approving  its  Rate  Schedule  No.  1,  to  be 
effective  within  60  days  of  the  date  of 
filing  or  on  the  date  of  the  Commission's 
Acceptance  Letter,  whichever  is  earlier. 

Indeck  Pepperell  intends  to  sell 
energy  and  capacity  irom  the  Indeck 
Pepperell  38  MW  combined-cycle 
cogeneration  facility  located  in 
Pepperell,  Massachusetts.  The  rates 
charged  by  Indeck  Pepf>erell  will  be 
mutually  agreed  upon  by  the  parties  to 
each  particular  transaction. 

Comment  date:  December  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  UtiliCorp  Upited  Inc. 

(Docket  No.  ER96-34  7-000) 

Take  notice  that  on  November  14, 
1995,  UtiliCorp  United  Inc.  tendered  for 
filing  on  behalf  of  its  operating  division, 
WestPlains  Energy-Kansas,  a  Service 
Agreement  imder  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  Industrial  Energy 
Applications,  Inc.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  WestPlains 
Energy-Kansas  to  Industrial  Energy 
Applications,  Inc.  pursuant  to  the  tariff, 
and  for  the  sale  of  capacity  and  energy 
by  Industrial  Energy  Applications,  Inc. 
to  WestPlains  Energy-Kansas  pursuant 
to  Industrial  Energy  Applications,  Inc.  's 
Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Industrial  Energy  Applications,  Inc. 

UtiUCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  December  14, 1995,  in 
°  accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

6.  UtiliCorp  United  Inc. 

[Docket  No.  ER96-348-0001 

Take  notice  that  on  November  14, 
1995,  UtiliCorp  United  Inc.  tendered  for 
filing  on  behalf  of  its  operating  division. 


'± 
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Muaouri  Public  Service,  a  Service 
Agraonent  imdertts  Power  Sales  Tariff. 
FERC  Electric  Taiiff  Original  Volume 
No.  10.  with  btdimrial  Energy 
Applications,  IncjThe  Service 
Agreement  provicfes  for  the  sale  of 
capacity  and  ener^  by  Missouri  Public 
Service  to  Industrial  Energy 
Applications,  Inc:  pursuant  to  the  tariff, 
and  iar  the  sale  o|  capacity  and  enogy 
by  Industrial  Energy  Applications,  Inc. 
to  Missouri  PubUe  Service  pursuant  to 
Industrial  Energy  applications.  Inc.  's 
Rate  Sdiedule  Na  l. 

IftiliCoip  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Industrial  Energy  Applications,  Inc. 

UtiliCorp  requeets  waiver  of  the 
Commission's  reg^tions  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  wil|i  its  terms. 

Comment  dote: iDeoember  14, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  UtiUCerp  United  Inc. 

IDodtat  No.  ER96-^9-000i 

Take  notice  thai  on  November  14, 
1995,  UtiliCorp  United  Inc.  tendered  for 
filing  on  behalf  of  its  operating  division, 
Missouri  Public  Service,  a  Service 
Agreement  under*  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  10,  with  Tennessee  Valley 
Authority.  The  Service  Agremnent 
provides  for  the  sale  of  capacity  and 
energy  by  Missoufri  Public  Service  to 
Tennessee  Valley  Authority  puisaant  to 
the  tariff,  and  for  the  sale  of  capacity 
and  energy  by  Teimessee  Vall^ 
Authority  to  Misaouri  Public  S«vice. 

UtiliCorp  requests  waiver  of  the 
Commission's  reflations  to  permit  the 
Service  Agreemett  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  December  14, 1995,  in 
accordaooe  with  8tmdard  Paragraph  E 
at  the  end  of  this  notice. 

t.  Idaho  Power  donpany 

(Dockat  No.  ER96-IS0-0001 

Take  notice  thet  on  Novonber  14, 
1995,  Id^o  Power  Company,  tendered 
for  filing  in  accoldance  with  18  CFR 
Part  35  of  the  Coeunissicm's  Rules  and 
Regulations,  a  copy  of  its  proposed 
FERC  Electric  Tariff.  Orighial  Volume 
No.  3  (Point-to-Pt>int  Transmission 
Service  Tariff)  and  its  proposed  FERC 
Electric  Tariff.  Original  Volume  No.  4 
(Networii  Integration  Transmission 
Service  Tariff).  J 

Idaho  Power  dampany  requests  that 
an  effiactive  date  of  February  1 ,  1996  be 
assigned  to  the  iWiff. 

Copies  of  this  filing  were  supplied  to 
the  Idaho  Public  UtiUty  Commission, 
the  Public  Utility  Commission  of 


,Oregon,  the  Wyoming  Public  Utili^ 
Commission,  and  the  Nevada  Public 
Utility  Commission. 

Comment  date:  Etecember  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  Corporation 

(Docket  No.  ER96-351-000) 

Take  notice  that  on  November  14, 
1995,  Florida  Power  Corporation  (FPC), 
tendered  for  filing  a  contract  for  the 
provision  of  interchange  service 
between  itself  and  MidCon  Power 
Services  Corp.  (MidCon).  The  contract 
provides  for  service  under  Schedule  J, 
Negotiated  Interchange  Service  and  OS, 
Opportimity  Sales.  Cost  support  for  both 
schedules  has  been  previously  filed  and 
approved  by  the  Commission.  No 
spedfit^ly  assignable  facilities  have     ■ 
been  or  will  be  installed  or  modified  in 
ordOT  to  supply  service  \mder  the 
proposed  rates. 

FPC  requests  Commission  waiver  of 
the  60-day  notice  requirement  in  order 
to  allow  die  contract  to  become  effiactive 
as  a  rate  schedule  on  November  15, 
1995.  Waiver  is  appropriate  because  this 
filing  does  not  change  the  rate  under 
these  two  Commission  accepted, 
existing  rate  schedules. 

Comment  date:  December  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  Ctvporation 

(Docket  No.  ER96-352-000| 

Take  notice  that  on  November  14, 
1995.  Florida  Power  Corporation  (FPC), 
teudered  for  filing  a  contract  for  the 
provision  of  interchange  service 
between  itself  and  Koch  Power  Services 
Inc.  (Koch).  The  ctmtract  provides  for 
service  imder  Schedule  J,  Negotiated 
Interchange  Service  and  OS, 
Opportimity  Sales.  Cost  support  for  both 
sdiedules  has  been  previously  filed  and 
approved  by  the  Commission.  No 
specifically  assignable  facilities  have 
been  or  will  be  installed  or  modified  in 
order  to  supply  service  under  the 
proposed  rates. 

FPC  requests  Commission  waiver  of 
the  60-day  notice  requirement  in  order 
to  allow  the  contract  to  become  effective 
as  a  rate  schedule  on  November  15, 
1995.  Waiver  is  appropriate  because  this 
filing  does  not  diange  the  rate  imder 
these  two  Commission  accepted, 
existing  rate  schedules. 

Comment  date:  December  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Services,  Inc 

(Docket  No.  ER96-353-0001 

Take  notice  that  on  November  14, 
1995,  Cinergy  Services,  Inc.  (Cinergy). 


tendered  for  filing  on  behalf  of  tts 
operating  ccHupany,  PSI  Energy,  Inc. 
(PSI).  a  First  Supplemental  Agreement, 
dated  October  1. 1995.  to  the 
Interconnection  Agreement,  dated  June 
1. 1994  between  Louis  Dreyfus  Electric 
Power,  Inc.  (Dreyfus)  and  PSI. 

The  First  Supplemental  Agreement 
revises  the  de&iitions  for  Emission 
Allowances  and  provides  for  Cinwgy 
Services  to  act  as  agent  for  PSI.  The 
following  Exhibit  has  also  been  revised: 
B  Power  Sales  by  Qnergy 

Cinergy  and  E>reyfus  have  requested 
an  effiactive  date  of  December  1, 1995. 

Copies  of  the  filing  were  served  on 
Louis  Dreyfus  Electric  Power.  Inc.,  the 
Connecticut  Dept.  of  Public  Utility 
Control,  the  Kentucky  Public  Service 
Commission.  Public  Utilities 
Commission  of  Obio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  Decnnber  14. 1995,  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

12.  Central  Power  and  Li^t  Compamy; 
West  Texas  Utilities  Company 

(Docket  No.  ER96-355-O001 

Take  notice  that  on  November  14, 
1995  Central  Power  and  Light  Company 
(CPL)  and  West  Texas  Utilities 
Company  (WTU)  (jointly,  the 
Companies)  submitted  a  Transmission 
Service  Agreement,  dated  October  30. 
1995,  establishing  Coastal  Electric 
Services  Company  (CES)  as  a  customer 
under  the  terms  of  the  ERCOT  Interpool 
Transmission  Service  Tariff. 

The  Coippanies  request  an  effiactive 
date  of  November  15, 1995,  for  the 
service  agreement.  Accordingly,  the 
Companies  request  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
CES  and  the  Piiblic  Utility  Commission 
of  Texas. 

Comment  date:  December  14, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Power  and  Light  Company 
and  West  Texas  Utilities  Company 

(Docket  No.  ER96-3S6-000) 

Take  notice  that  on  November  14, 
1995,  Central  Power  and  Light  Company 
(CPL)  and  West  Texas  Utilities 
Company  (WTU)  (jointly,  the 
Companies)  submitted  a  Transmission 
Service  Agreement,  dated  October  30,  ^ 
1995,  estabUshing  Coastal  Electric 
Services  Company  (CES)  as  a  customer 
imder  the  terms  of  the  EBIOCJT 
Coordination  Transmissicm  Service 
Tariff. 

The  Companies  request  an  efiiBCtive 
date  of  November  IS.  1995.  for  the 
service  agreement.  Accordingly,  the 
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Compaaims  request  waiver  of  the 
Ccmimisaian's  aetioe  retpiuvments. 
Cqpies  olthis  filing  have  be«a  served 
upon  CES  and  tte  Pid>tic  Utility 
Cmnmissian  of  Texas. 

Comment  dale:  December  14, 1995.  in 
accordance  with  Stukdwd  Paragraf^  E 
at  the  end  of  this  notice. 

14. 


(Docket  No.  Htt»-357-eeiN 

Take  Botice  that  on  November  14, 
1995,  PubUc  Service  CompMiy  of 
CMdahoma  (PSO)  and  Southwestern 
Electric  Power  Company  (SWQHX)) 
(jinntly,  the  Companies)  submitted  a 
Transmission  Swvice  AgraMBent,  dated 
October  30, 1995.  establishing  Coastd 
Electric  Services  Dmipany  «XS)  as  a 
customer  under  the  terms  of  the 
Companies'  SPP  Interpo(ri  Transmission 
Service  Tariff. 

The  Companies  request  an  effective 
date  of  November  15. 1995,  for  the 
Service  Agreement.  Accordingly,  the 
Companies  request  waiver  of  the 
Commissicm's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
CES,  the  Public  Utility  Commission  of 
Texas,  the  Louisiana  Public  Service 
Commission  and  the  Oklahoma 
Corpcvation  Commission. 

Commertt  date:  December  14, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Energy  Raaearce  Management 
Cnperation 

(Docket  No.  ERg6-358-000l 

Take  notice  that  on  November  14. 
1995.  Energy  Resource  Management 
Corporation  (ERM),  tendered  for  filing 
pursuant  to  18  CFH  35.12,  an 
application  for  waivers  and  blanket 
approvals  imder  various  regulations  of 
the  Commission,  and  an  order  accepting 
its  Rate  Schedule  No.  1. 

ERM  intends  to  engage  in  electric 
power  and  mergy  transactions  as  a 
marketer  and  a  Inoker.  In  transactions 
where  ERM  purchases  power,  including 
capacity  and  related  services  from 
electric  utilities,  qualifying  facilities  and 
independent  power  producers,  and 
resells  such  power  to  other  purchasers, 
ERM  will  be  functioning  as  a  marieeter. 
In  ERM's  marketing  transactions,  ERM 
proposes  to  charge  rates  mutually 
agreed  upon  by  Uie  Parties.  All  sales 
will  be  at  arms-length,  and  no  sales  will 
be  made  to  affiliated  oitities.  In 
transactions  whne  ERM  does  not  take 
title  to  the  electric  power  and/or  energy, 
ERM  will  bejimited  to  the  role  of  a 
broker  and  charge  a  fee  for  its  services. 
ERM  is  not  in  the  business  of  producing 


or  transmitting  electric  poww.  ERM 
does  not  currently  have  or  contemplate 
acquiring  title  to  any  electric  power 
traMmisaion  or  generatiim  facilities. 

Rate  Schedule  No.  1  provides  ftv  the 
sale  of  energy  and  capacity  at  agreed 
upcm  imoes.  Rate  Schedule  No.  1  akto 
provides  that  no  sales  nuy  be  made  to 
affiliate. 

Ctmunent  date:  December  14. 1905.  in 
accordance  with  Standard  Paragraph  E 
at  die  end  of  this  notice. 

10.  CkSX  EMTgy.  iMu;  Glabal 
Fehaia— Cerp. 

IDocket  No.  ER96-^5»-080l 

Take  notice  that  on  November  3. 
1995,  CMEX  Energy,  Inc.  (CMEX) 
tendered  for  filing  pursuant  to  18 'CFR 
35.15  a  notice  of  withdra%val  of  its  FERC 
Electric  Rate  Schedule  No.  1,  effective 
no  later  than  sixty  (60)  days  from  the 
date  of  filing.  CK^X  is  canceling  its  rate 
schedule  so  that  Global  Petroleuni  Corp. 
(Global)  can  take  over  its  electric  power 
marketing  business.  Global,  in  turn, 
tendered  for  filing  pursuant  to  18  CFR 
385.205,  a  petition  for  waivws  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effiactive  no 
later  than  sixty  (60)  days  from  the  date 
of  its  filing. 

Global  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
maiiceter  and  a  broker.  In  transactions 
where  Global  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purdiasing  party. 
Global  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  December  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Kentucky  Utilities  Cmnpany 

(Docket  No.  ER96-363-O00I 

Take  notice  that  on  November  13, 
1995,  Kentudcy  Utilities  Company  (KU), 
tendered  for  filing  a  service  agreement 
between  KU  and  KOCH  Power  Services, 
Inc.  under  its  TS  Tariff.  KU  requests  an 
effective  date  of  October  13, 1995. 

Comment  date:  December  14, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Kentucky  Utilities  Company 

[Docket  No.  ER9&-36S-000] 

Take  notice  that  on  November  15, 
1995,  Kentucky  Utilities  Company  (KU), 
tendered  fw  fiung  a  service  agreement 
between  KU  and  Industrial  Enei^ 
Applications,  Inc.  »mder  its  TS  Tariff. 
KU  requests  an  effiactive  date  of  October 
20, 1995. 


Comment  date;  December  14, 1995,  in 
acocwdanoe  with  Standard  Paragraph  E 
at  the  eod  of  this  notice. 


E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
806  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
oad  214  of  the  CmnaBisaion's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
(M*  protests  should  be  filed  on  or  before 
the  oomment  date.  Protests  will  be 
considwed  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  willing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD. 


Secretary. 

(PR  Doc.  9S-29912  Filed  12-7-05;  8:45  am] 
oeoesnr-ti-r 


pnTSfecc  Pie.  ■1972^001  aanev^ 

TliofiMe  J.  CoMfie  end  Andrew  Wystra; 
NoHee  of  SMfrender  of  PreHminery 


December  4, 1995. 

Take  notice  that  Thomas  J.  Collins 
and  Andrew  Blystra,  permittee  for  the 
Oregon  Project  No.  11372,  located  on 
the  Rock  River  in  Ogle  County,  Illinois, 
has  requested  that  its  preliminary 
permit  be  terminated.  The  preliminary 
permit  was  issued  on  April  27, 1993, 
and  would  have  expired  on  March  31, 
1996.  The  {permittee  states  that  the 
project  would  be  economically 
infaasible. 

The  permittee  filed  the  request  on 
November  21, 1995,  and  the  preliminary 
permit  for  Project  No.  11372  shall 
remain  in  effect  through  the  thirtieth 
d^y  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

LokD.Cashell, 
Secretary. 

(FR  Doc.  95-29913  Filed  12-7-95;  8:45  am) 
aajJM  coot  STir-ei-M 
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UMI 


[DOOM  Noe.  BR964-1S8e^  and  ELM-17- 
0001 

CWsene  UtHWeebompany;  Notice  of 
InMalion  of  Proc#eding  «nd  Refund 
EffecttveDMe     j 

December  5. 1995.  - 

Take  notice  thai  on  Novamber  30. 
1995,  the  Commission  issued  an  order 
in  the  aboT^-iadifatad  dockets  initiating 
a  proceeding  in  Qodcet  No.  £196-17- 
000  under  secdod  206  of  the  Federal 
Power  Act. 

Tbe  refund  efEeptive  date  in  Dodcet 
No.  EL96-17-0Oa  will  be  60  days  after 
publicatioa  of  th^  notioe  in  tbe  Federal 

LateD.CsiMI.      I 
Stcretary.  I 

(FR  Doc  95-29047  |rUed  12-7-95: 8:45  am) 


pecfM«ofpi  nowie  of  rmni 

DeceiiAer4, 1995.  ' 

Trice  BOtioe  thet  on  November  8, 1905 
and  Novenbw  14. 1995  Black  Hills 
Power  k  L^t  Ccinpany  tendered  for 
filing  amendments  in  the  above> 
refersBoed  docket- 
Any  person  desiring  to  be  heard  or  to 
pNlaat  said  fiUn^  sImhM  filea  motieii 
to  ialenrees  er  psotest  with  the  Federal 
Enaigj  Ragvlatoiy  CoeuBission,  8M 
First  Street.  N.E..  WsdiiBgton,  D.C 
20426.  in  aocardance  widi  Rides  211 
aad  214  of  the  CviMdssieB's  Rules  ef 
Practice  and  PreAsdwre  (16  CFR  365.211 
and  16  CM  385.4l4).  AU  SMck  metiens 
or  pceleste  slMid4  be  lied  en  or  before 
Deoen^er  14, 1995.  Pretests  will  be 
conakiated  by  the  Coauiisaieii  in 
determtaiag  the  ap^ne^p■ia^e  action  te  he 
taken,  bat  wrill  net  serve  te  mrice 
pretostasts  pasties  te  the  preosedmg. 
Any  person  vhttisi%  te  becosM  a  party 
But  file  a  motice  to  intervene.  Co^es 
(tf  tUs  ftUng  are  en  file  with  the 
rsHiiiistiw  and lare  available  for  public 
inspection.         { 
LatolLCMhsl.     I 
Seoetory.  I 

(FK  Doc.  95-2ee4«Piled  12-7-95: 1:45  am) 
t«rt7-S*4l 
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TriiecoiHIneiM  Q—  Wpe  Line 
Cofpocolion;  Nopoe  of  AppNceMon 

December  4, 1995. 

Take  notice  th#t  aa  November  30, 
1995,  Transcontifimtal  Gas  Pipe  line 
Corporation  ("T«nsco").  P-0.  Box  1396. 
Houstrai,  Texas  77251,  filed  in  the 


above  an  abfaraviated  application 
pursuant  to  Section  7(c)  and  Section 
7Cb)  of  the  Natural  Gas  Act  and  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission 
("Commission")  for  (1)  a  certificate  of 
public  convenience  and  necessity 
authorizing  certain  Tomtngbee  River 
replacement  crossings  and  certain 
interconnections  at  that  location  for 
downstream  delivery  of  gas  to  an 
indvistrial  plant,  and  (2)  an  order 
permitting  and  ^>proving  the 
abandonment  of  existing  facilities  at  the 
same  location.  For  the  reasons  described 
herein,  Transco  rsquests  a  Certificate 
and  construction  clearance  by  January  8, 
1996. 

Traneco  states  that  it  has  four 
pipelines  across  the  Tombigbee  River  in 
Alabama  30>inch  diameter  Main  Line  A. 
30-inch  diam^er  Main  Line  B,  36-inch 
diameter  Main  Line  C  and  42-inch 
diameter  Main  Line  D.  This  river 
crossing  is  29.03  mites  east  of  the 
location  where  Transco's  system  crosses 
the  Mississippi- Alabama  state  line.  At 
this  location,  the  T(mit»^bee  River  forms 
the  boundary  between  (Soctaw  and 
Marengo  Counties.  Alabama.  Transco 
states  that  all  gas  produced  on^ore  and 
o%hore.  Texas  and  Louisiana,  eoshofe 
Mississippi  and  the  Mobile  Bay  ofbhore 
AlriMma  area  which  moves  on 
Transco's  system  to  Transco's  mariwts 
in  the  Deep  South.  Atlantic  Seaboard 
and  eastern  markets  flows  through  this 
Tombigbee  River  crosung. 

TrMMCO  states  thet  because  of  chnmic 
mass  erosion  of  the  river  banks.  Main 
Line  C  is  exposed  snd  subject  to 
p<4ential  ^ysical  damage  from  boat 
and  bufe  traffic.  Main  Lne  D  is  not  yet 
expoeed.  but  Transco  is  concerned  that 
it  will  becoBM  exposed  because  of  the 
contiauiag  bank  erosion. 

Transco  states  thet  it  cannot  perform 
these  replacatDeats  pursuant  to  Section 
2.55(b)  of  the  Regulations  because  of  the 
Conmission's  claiificatioD  of  Section 
2.55(b)  in  the  order  issued  on  May  12. 
1904  in  AiUa  Energy  Resources 
Company.  Dodnt  No.  CP91-206»-oeo 
(67  FERC 1 61.17S)  (replecemmts 
outsides  of  existing  ri^t<ef-way  cumot 
be  performed  pursuant  to  Section 
2.55(b)).  Transco  states  that  it  is 
imperativethat  Transco  complete  the 
new  crossings  soon  to  ensure  that  gas 
from  the  production  areas  described 
above  is  able  to  flow  to  Transco's 
markets.  Transco  states  that  it  proposes 
to  install  approximately  2,000  feet  of 
new  36-inch  diameter  Main  Line  C  by 
horizontal  directicmal  drilling  under  the 
Tombigbee  River,  at  the  location  of  its 
existing  pipeline  crossings  of  the 


Tombigbee  River.*  The  alignment  of  the 
new  Main  Line  C  will  pwallel  Main 
Line  B  (installed  in  1991  by  horizontal 
directional  drilling)  with  a  spacing  of 
approximately  75  feet  to  the  south  of 
Main  Line  B.  Approximately  950  feet  of 
36-inch  diameter  pipe  will  be 
conventionally  installed  by  trenching 
from  the  entrance  and  exit  of  the  bore 
and  tied  in  to  existing  Main  Line  C. 

Transco  states  that  it  also  proposes  to 
install  approximately  2,300  net  of  new 
42-inch  diameter  Main  Line  D  by 
horizontal  directional  drilling  imder  the 
Tombig^)ee  River.  Approximately  500 
feet  of  42-inch  diameter  pipe  will  be 
conventionally  instalted  from  the 
entrance  and  exit  of  the  bore  and  tied  in 
to  existing  Main  Line  D.  The  alignment 
of  the  Main  Line  D  will  parallel  the  new 
Main  Line  C  with  a  spacing  of 
approximately  75  feet  to  the  south  of 
Main  Line  C. 

Transco  states  that  the  proposed 
replacements  will  restcae  the  long-tram 
int^ity  of  Transco's  transmission 
system  at  the  Tombi^i)ee  River 
crossings.  Since  36-inch  and  42-inch 
diameter  crossings  are  being  replaced  by 
idttitical  36-inch  and  42-inch  diameter 
crossincs,  system  capacity  across  the 
Tombi|pwe  River  wiU  remain 
unch^ged  at  33339,606  MCFD.  The 
existb^  shallow,  ccmventionally 
installed  Main  Lines  C  and  D  at  this 
locadoB  will  be  retired — portions  by 
remo^  and  portions  in  place. 

The  cost  of  installation  of  new  Main 
Line  C  is  estimated  to  be  $2,029,007. 
and  the  cost  of  instaltetiOB  of  new  Main 
Line  D  is  estimated  to  be  $2,925,170. 

it  is  stated  that  Transco  needs  to 
replace  Mrin  Line  C  as  soon  as  possible 
because  ef  its  vulnerable  condition. 
Coasii^  qiDcUy  thweefkw.  Truisco 
plans  te  replece  Main  Line  D  beginning 
in  May  1996  because  of  Transco's 
amoem  dut  Its  cendkfoo  could  rapidly 


Tr^Mce  States  dMt  issu^K»  of  a 
certificrie  te  Tfsbsco  and  construction 
clearsBOB  by  Januoy  8  is  iusdfied  for 
two  reesoHs:  (l)  Ae  above-described 
need  for  security  of  gas  service  to 
Trensce's  market  wees,  and  (2)  the  de 
minimis  impact  on  the  environment  ef 
'  the  crossing  pFo|ect  (as  described 
below).  Wi&  reject  to  the 
envirenment,  Transco  states  diat  the 
foHowinc  are  the  st^ficttut  points: 

1.  On  tne  eest  side  of  the  nvn-  (w^ere 
the  drilling  rig  will  be  set  up)  tempnary 


>  Tniuco  itatM  that  diroctiaaaUy  ddllad 
pipeliuM  under  rivan  m  tIgwiBcantty  mora  secure 
than  the  older  pipelines  which  are  installed  by  way 
of  trenching  the  river  bed.  The  36-inch  and  42-inch 
pipeline  ooaaings  will  be  at  an  appcoocimate  depth 
of  45  feet  beneath  the  Tombigbee  River  navigatiaa 
channel. 


work  space  will  occupy  8.82  acres.  Of 
this  east  side  wotk  space  only  0.54  acre 
is  presently  finrested  (0.25  acres  is 
forested  wetland).  The  remainder  of  the 
work  space  on  the  eest  side  is  located 
either  on  existing  permanent  rioht-of- 
way  or  in  a  cultivated  field,  both  of 
which  have  previously  been  cleared. 

On  the  west  side  of  the  river  (where 
crossing  segment  bbrication  and  pre- 
testing will  occur)  temporary  work 
space  will  occupy  22.94  acres.  Of  this 
vrest  side  work  space  only  3.12  acres  is 
presently  forested  (2.56  acres  is  forested 
wetland).  The  remainder  of  the  work 
space  on  the  west  side  is  located  either 
on  existing  permanent  right-of-way  or  in 
a  cultivatod  field,  both  of  which  have 
previously  been  cleared. 

In  summary,  areas  requiring 
additional  deering  for  the  instaUation  of 
Main  Lines  C  and  D  are  relatively 
minor.  Of  these  additional  deered  arees 
only  3.66  acres  are  forested  and  of  those 
only  2.81  aaes  are  fiorested  wetland. 

2.  Clearance  has  been  received  with 
respect  to  endangered/threatened 
spedes  bcm  the  U.S.  Fish  and  Wildlife 
Service,  llie  Alabama  Natural  Heritage 
Program  provided  Transco  with  a  list  of 
candidate  and  protected  spedes  within 
the  general  area  of  the  project.  Transco 
evaluated  this  list  in  the  context  of  the 
project  to  ensure  that  the  project  will 
not  imped  these  species;  the  evaluation 
verified  that  the  projed  will  not  impact 
these  spedes. 

3.  Clearance  has  been  received  from 
the  Alabama  State  Historical 
Preservation  Officer  ("SHPO")  with 
re^Md  to  cultural  resources  related  to 
the  project  aree.  There  is  a  known 
arcl^eological  site  on  the  east  bank  of 
the  Tombigbee  River  to  the  north  of  the 
project  area  that  will  not  be  impacted  by 
this  project:  thus,  the  SHPO  has  no 
concern  with  regard  to  this  site.  Transco 
has  contacted  several  Native  American 
groups.  Transco  states  that  it  does  not 
considw  in  situ  replacement  a  practical 
option  because  such  conventional 
replacement  would  be  subject  to  the 
same  erosive  forces  of  the  river. 

4.  Transco  states  that  the  proposed 
installation  and  removals  will  improve 
the  visual  or  aesthetic  value  of  the  river 
banks  at  the  Tombigbee  River  crossing 
by  allowing  native  revegetaticMi  and 
dynamics  of  the  river  to  control  the 
natural  succession  of  the  banks  at  the 
crossing.  Transco  will  implement 
meestires  to  restore  and  stabilize  the 
construdim  woric  spaces  and 
abandoned  ri^ts-of-way. 

Therefore.  Transco  states  that  in  view 
of  (1)  the  essential  need  for  the 
Tombigbee  River  crossings  to  be  able  to 
move  gas  from  Transco's  production 
areas  to  Transco's  maricet  areas,  and  (2) 


the  de  minimis  environmental  impact  of 
such  project.  Transco  requests  the 
Commission  to  issiie  a  certificate  and 
construction  clearance  by  January  8. 
1996  so  that  security  of  the  Tombigbee 
River  crossings  can  be  assured  as  soon 
as  possible.  By  this  application.  Transco 
also  seeks  authorization  to  abandon  in 
place  and  by  removal  the  p<uti(His  of  its 
Main  Lines  C  and  D  at  the  Tombigbee 
River  which  will  be  replaced.  Gas 
transmission  across  the  Tombigbee 
River  will  be  unaffected  by  these 
abandonments.  The  cost  of  the  Line  C 
removal  woric  is  estimated  to  be 
$140,000.  The  cost  of  the  Line  D 
removal  woik  is  estimated  to  be 
$201,540. 

It  is  further  stated  that  on  the  west 
bank  at  the  location  of  the  Tombigbee 
River  crossings.  Transco  has 
interconnections  on  Main  Lines  C  and  D 
that  enable  gas  to  flow  into  a  meter  and 
regulator  (M&R)  station  for  downstream 
deliveiy  to  a  plant  owned  by  American 
Can  Company  ("American  Can"),  which 
is  north  of  the  crossings  on  the  west 
bank.  As  a  result  of  the  replacements  of 
Lines  C  and  D.  as  above  described,  a 
reconfiguration  of  the  American  Can 
interconnections  will  be  necessary.  One 
new  interconnection  with  the  M&R 
station  will  involve  conventional 
installation  of  approximately  1,200  feet 
of  4-inch  diameter  pipe  from  the  M&R 
station  west  to  a  tap  on  the  new  segment 
of  Line  C.  This  will  efiectuate  delivery 
of  gas  from  of  Line  C  to  the  M&R  station. 
A  second  new  interconnection  will 
involve  conventional  installation  of 
approximately  30  feet  of  4-inch 
diameter  pipe  from  a  new  tap  on  Line 
D  to  a  tee  near  the  western  terminus  of 
the  above-described  1,200-foot  4-inch 
line.  This  will  effectuate  delivery  of  gas 
from  Line  D  to  the  M&R  station. 

The  estimated  cost  of  installation  of 
the  1,200-foot  line  is  $154,718.  The 
estimated  cost  of  installation  of  the  30- 
foot  line  is  $83,924. 

By  this  application,  Transco  also 
seeks  authorization  to  abandon  by 
removal  the  interconnections  between 
existing  Main  Lines  C  and  D  and  the 
M&R  station.  Gas  supply  to  the 
American  Can  plant  will  be  unaffected 
by  these  abandonments.  The  estimated 
cost  of  removal  of  the  interconnection 
between  Main  Line  C  and  the  M&R 
station  is  $5,000.  The  estimated  cost  of 
removal  of  the  interconnection  between 
Main  Line  D  and  the  M&R  station  is 
$12,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  14  1995.  file  with  the  Federal 
Eneigy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 


intervene  or  a  protest  in  acc(»rdance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  157.10).  All  protests  filed 
with  the  Commission  Mrill  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
partidpate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commissicm's 
Rules. 

Take  further  notioe  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  u{K>n  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Pnxsdure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  not  motion  to  into-vene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Caafaell, 
Secretary. 

(FR  Doc.  95-29915  Rled  12-7-95;  8:45  am) 
BRjjNQ  coot  snr-ei-M 


[Docket  No.  CP06-10-0011 

Transwottam  Pipeline  Company; 
Notico  of  Amondment  to  Application 

December  4, 1995. 

Take  notice  that  on  November  29. 
1995.  Transwestem  Pipeline  Company 
(Transwestem),  P.O.  Box  1188,  Houston, 
Texas  77251-1188  filed  an  amendment 
(Amendment)  to  its  original  application 
in  Docket  No.  CP96-10-000.  which  was 
filed  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  the  purpose  of  which 
is  to  conform  Transwestem 's 
application  to  the  following:  (1)  The 
Purchase  and  Sale  Agreement  and 
Ownership  and  Operating  Agreement 
executed  November  3, 1995  between 
Transwestem  and  Northwest  Pipeline 
Corporation  (Northwest);  and  (2) 
Northwest's  application  for 
abandonment  authorization  filed  on 
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November  13. 19^  in  Dbdcat  No.  CP9e- 
60-000.  all  at  mdre  fully  ael  fartii  in  the 
applicatian  vrfdcn  is  on  file  withihe 
Cortimiwion  and  lopen  to  public 
inspection. 

Innsiiveeteni  states  that  on 
September  22. 1905.  lYanswestem  and 
Northwest  exBCuisd  a  Letter  of  Intent 
(LOI)  providing  fer  the  purchase  Inr 
Transwestem  and  the  sue  by  Northwest 
of  a  77.7  peecent  ownership  interest  in 
Nor^west's  soutb-end  mainline 
extension  facilities  extending  from  the 
%nado  Compresjo^  Station  near 
^nado,  Coloradd  to  the  Blanco  Hub 
near  Bloomfield,  New  Mexico  (the  La 
Plata  Facilities).  1  is  sttfed  that  the  LOI 
imyvides  that  the  bxact  level  of  interest 
and  capacity  wasisubiect  to  diange  in 
(vder  to  pennit  Nknthwest  to  serve 
changes  in  receipt  and  delivery  points 


which  woe  mam  by  Noitiiwest's 
customers  as  of  October  20, 1995. 

Transwestem  states  that  in  its 
application.  Northwest  would  retain 
24.000  Dth/d  of  s^udi  flow  deUvery 
capacity,  but  Transwestem  did  not 
Kwciiy  a  specific  amount  of  north  flow 
delivery  capacity -which  would  be 
retained  by  Noittlwest  It  is  stated  that 
in  tike  Sales  Agreement,  Northwest  and 
Transwestem  agreed  that  Northwest 
would  retain  23,811  Dth/d  ot  soutfi  flow 
delivery  capadtyland  212,788  Dth/d  of 
north  flow  deUvery  capacity,  tid^ect  to 
adjustmoit  to  reflect  in*kind  fuel 
mimbursement  Under  the  terms  of  the 
Sales  Agreement.!  Transwestem  will 
eoquire  all  capacty  on  the  facilities  not 
qiedfically  retained  by  Northwest, 
wdiich  will  include  approximately 
276.300  Dth/d  of  tioith  to  south  capacity 
through  ^  La  PWa  A  compressor. 
Inasmuch  as  Transwestem's  appfication 
listed  such  figureas  276.000 Dth/d, 
-Transwestem  am^ds  that  figure  to 
reflect  that  it  wiUlhold  276.300  Ddi/d  of 
north  to  south  capacity  throu^  the  La 
Plata  A  comprosipi. 

In  the  text  of  itf  application. 
Transwestem  stated  mat  it  would  take 
assignment  of  se^ien  firm  transportatiixi 
contracts  subecrifing  a  total  of  201 ,000 
Dth/d  of  capadtyi  However,  since  the 
actual  capacity  subscribed  under  the 
seven  firm  contnerts  to  be  assigned  is 
201.900  Dth/d,  Transwestem  proposes 
to  amend  the  applicaticm  to  reflect  the 
ectual  figure. 

Transwestem  fliates  that  its 
application  refledted  a  total  estimated 
purchaee  price  of  $21  million,  whidi 
included  Trenswtstam's  payment  of  a 
poitioo  of  the  coA  of  certain  necessary 
modifications  to  be  constmcted  prior  to 
closing.  The  apolcation  stated  that  the 
total  cost  of  tuai  modifications  was  $4.9 
million.  It  is  stat^  that  in  the  Sales 
Agreement  the  Ifat  of  modifications  was 


amended,  which  resuhed  in  a  reduction 
in  the  total  cost  to  construct  such 
fadhtiee  frmn  $4.9  milHon  to  $3.9 
million.  In  eddition,  it  is  stated  that  the 
Sales  Agreement  contains  minor 
revisf  Oos  to  the  property  description 
and  net  book  value  contemplated  by  the 
LOL  w^di  in  turn  also  afliKAed  tho 


In  addition,  under  the  Sales 
Agreement,  Transwestem  is  also 
required  to  rrimburse  Northwest  for 
77.7  percent  of  the  reesonable  cost 
incurred  by  Northwest  prior  to  closing 
to  overhaul  the  La  Plata  A  compressor 
station,  witii  Transwestem 's  cost  not  to 
exceed  $300,000.  TransMrestem  states 
that  such  cost  is  to  be  added  to  the    . 
purchase  price  to  be  paid  by 
Ttanswestem  at  closing  for  the  La  Plata 
Facilities. 

Transwestem  contends  that  the  Sales 
Agreement  further  obligates 
Transwestem  to  pay  100  percent  of  tiie 
cost  for  Northwest  to  install,  prior  to 
closing,  a  regulator  at  the 
intercmmection  of  the  La  Plata  Facilities 
at  El  Paso-Blanco.  It  is  stated  that  the 
regulator  wiD  become  a  part  of  the  La 
Plata  facilities  to  be  acquired  by 
Transwestem  at  closing,  but  is  not 
included  as  part  of  the  necessary 
modification.  Transwestem  states  thet 
the  total  cost  for  such  regulator  is 
estimated  to  be  $346,000. 

Transwestem  also  seeks  to  have  the 
application  amended  to  reflect  the 
revised  estimated  purchase  cost  of  $20.6 
million.  In  addition,  Transwestem  states 
that  the  depreciation  expense  and  other 
taxes  have  been  reduced  to  reflect  the 
lower  purchase  price  fw  the  La  Plata 
Facilities. 

Any  person  desiring  to  be  beard  ot  to 
make  any  protest  with  refiBrence  to  said 
amendment  should  on  or  before 
December  26, 1995,  file  with  the  Fedwal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirraaents  of  the 
Commission's  Rulee  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conunission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  virill 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  widiing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hawring 
therein  must  file  a  motion  to  intervme 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 


Sections  7  and  IS  of  the  Natural  Gas  Act 
and  the  Conmissian's  Rules  of  Practice 
and  procedure,  a  heeling  will  be  held 
with  further  notice  before  the    '^^"   ' 
Commission  or  its  designee  on  this  ' 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timefy  filed,  or 
if  the  Commission  on  its  own  motion  . 
believes  that  a  formal  heering  is 
required,  further  notice  of  such  heering 
will  be  duly  given. . 

Under  the  procedure  herein  prodded 
for,  unless  ouerwise  advised,  it  will  be 
unnecessary  for  Transwestem  to  appear 
or  be  represented  at  the  hearing. 


StLiBtoiy, 

(FR  Doc  95-20914  Filed  12-7-95;  8:45  am] 
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ENVmOKMENTAL  PROTECTION 
AQENCY 

[Fm'-6848-q 

Agoney  bifonnaflon  CoNoction 
AetlvMM  Under  0MB  ftovlow; 
Approval  of  Stat*  CoMtri  Nonpoint 
Pollution  Control  Progiaw  Under 
CZARA  Section  6217 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


r:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  this  notice  announces  that 
the  extensim  for  the  currentiy  mproved 
Information  Collection  Request  (ICR)  for 
the  Approval  of  State  Coastal  Nonpoint 
Pollution  Control  Programs  imder 
CZARA  Section  6217  described  below 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (CX^)  fcv 
review  and  comment.  The  ICR  extenricm 
describes  the  nature  of  die  information 
collection  and  its  expected  burden  and 
coet. 

DATES:  Comments  must  be  submitted  on 
or  before  January  8, 1996,  to  Sandy 
Farmer,  Meil  Code  2136,  Regulatory 
Management  IXvision,  U.S. 
Envinmmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
FOR  PUfmCR  MPORMAT10N  OR  A  OOPV 
call:  Sandy  Farmn  at  EPA,  (202)  260- 
2740,  and  refisr  to  EPA  ICR  No.  1569.03. 
SUPPLEMBfTARY  tlFORMATION:  Title: 
Approval  of  State  Coastal  Nonpoint 
Pollution  Control  Programs  under 
CZARA  Section  6217  (0MB  Control  No. 
2040-0153:  EPA  ICR  No.  1569.03).  This 


is  a  request  for  extensicm  of  a  cuirenUy 
approved  collection. 

Abstract:  The  I^ogram  Development 
and  Approval  Guidance  implements 
Section  6217  of  the  1990  Coastal  Zone 
Managnnent  Act  Reauthorization 
Amendments.  The  guidance  requires  24 
coastal  States  and  5  coastal  Territories 
with  approved  Coestal  Zone 
Management  Progrems  to  submit  Coestal 
Nonpi^t  Programs  to  EPA  and  NCAA 
for  joint  review  in  July  1995.  This  one- 
time sulnnittal  will  be  used  to  determine 
if  States  and  Territories  receiving  Clean 
Water  Act  Section  319  and  Coastal  Zone 
Management  Act  Section  306  Federal 
grants  will  face  reductions. 

The  ordinal  Infbrmation  Collection 
Request  estimated  that  the  reporting 
bunien  to  develop  coestal  nonpoint 
programs  under  ue  Program 
Development  and  Approval  Guidance 
would  average  1,874  hours  per  response 
(29  respondents),  including  the  time  for 
reviewing  instmction,  searching 
existing  data  sources,  ccnnpleting  and 
reviewing  the  information,  and 
preparing  the  final  report.  Based  on 
initial  reviews  of  many  of  the  Coastal 
Nonpoint  Programs  that  have  been 
submitted  for  review,  EPA  and  NOAA 
anticipate  that  many  programs  are  likely 
to  receive  conditional  approvals.  These 
conditional  approvals  may  require 
States  and  Territories  to  submit 
additional  information  at  a  later  date 
prior  to  receiving  final  program 
approval.  The  extension  for  the 
currentiy  approved  ICR  will  allow 
States  to  complete  development  of  their 
programs  and  submit  their  programs  to 
EPA  and  NOAA  for  final  program 
approval  by  fulfilling  any  conditions 
that  the  Federal  agencies  place  on  final 
program  approval. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infomiation 
unless  it  displays  a  currently  valid  OMB 
control  numoer.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Roister  notice  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  9/27/95 
(60  FR  49833). 

Burden  Statement:  Because  the 
coastal  States  and  Territories  have 
completed  a  substantial  majority  of  their 
program  development  at  this  time,  EPA 
estimates  that  tiie  remaining  reporting 
burden  will  be  approximately  20 
percent  of  the  original  burden  estimate, 
or  an  average  of  approximately  375 
hours  per  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  at  provide 


information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  fat 
the  purposes  of  collecting,  validating, 
and  verifying  infomiation,  processing 
and  maintaining  infomiation,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Coastal  States  and  Territories. 

Estimated  Number  of  Respondents: 
29. 

Frequency  ofResp<^nse:  Once  for  each 
affected  program  element 

EstimateaTotal  Annual  Hour  Burden: 
3,625  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1569.03  and 
OMB  Control  No.  2040-0153  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protecticm  Agency,  OPPE  Regulatory 

Information  Division  (2136),  401  M 

St.,  SW.,  Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street.  NW., 

Washington,  DC  20503. 

Dated:  December  5. 1995. 
JowphRstZBr, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  95-29993  Filed  12-7-95:  8:45  am) 
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Agency  Infomiation  Collection 
Activities  up  for  Renewal;  New  Source 
Performance  Standards  for  Subparts 
Db.Ea.EE,H,W.LandY 

AGENCY:  Environmental  Protection 
Agency  (EPA).  • 
ACTION:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  EPA  is  planning  to  submit  the 
following  proposed  and/or  continuing 
Information  Collection  Requests  (ICRs) 
to  the  Office  of  Kfanagement  and  Budget 


(OMB).  Before  submitting  the  ICRs  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collections 
as  described  below. 

DATES:  Commmts  must  be  submitted  on 
or  before  Ftbtvaiy  6, 1996. 
ADDRESSES:  Office  of  Enforcement  and 
Compliance  Assurance,  Office  of 
Compliance.  People  interested  in  getting 
copies  of  or  making  comments  about 
any  of  these  ICRs  may  contact  the  Office 
of  Cranpliance,  Mail  Code:  2224A,  401 
M  Street  SW.,  Washington,  DC  20460. 
This  information  may  also  be  acquired 
electroniodly  through  the  EnviroSenSe 
Bulletin  Bo^,  703-908-2092  or  the 
Enviro$enSe  WWW/Interoet  Address, 
http//wast«iot.inel.gov./envirosense/. 
All  responses  and  comments  will  be 
collected  regularly  hx>m  EnviroSenSe. 
FOR  FURTHER  INFORMATION  CONTACT:  Eten 
Chadwick  (202)  564-7054,  for  NSPS 
Subpart  Db;  Joyce  Chandler  at  (202) 
564-7073,  for  NSPS  Subpart  Ea;  Gregory 
R.  Waldrip,  (202)  564-7024,  or  via  e- 
mail(/ 

waldrip>gregory®Bpamail.epa.gov).  for 
NSPS  Subpart  EE;  Tracy  Back,  (202) 
564-7076,  facsimile  number  (202)  564- 
0009,  for  NSPS  Subpart  H;  Marcia  Mia 
at  (202)  564-7042.  for  NSPS  Subpart 
W,  facsimile  number  (202)  564-0037; 
Maria  Malave  at  (202)  564-7027  or  via 
e-mail 
(malave.maria€)epamail.epa.gov.),  for 

NESHAP  Subpart  L;  Rafael  Sanchez  at 
(202)  564-7028  or  via  e-mail 
(sanchez.rafaelOepamail.epa.gov.)  for 
NESHAP  Subpart  Y;  and  Ted  Coopwood 
at  (202)  564-7058,  for  NESHAP 
Subparts  L  and  Y.  Unless  otherwise 
indicated  above,  the  facsimile  number 
for  all  contacts  is  (202)  564-0050. 

NSPS  Subpart  Db  Supplementary 
Information 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  NSPS  Subpart  Db,  or  each 
steam  generating  unit  that  commences 
construction,  modification  or 
reconstruction  after  June  19, 1984,  and 
that  has  a  heat  input  capacity  from  fuels 
combusted  in  the  steam  generating  unit 
of  greater  than  29  MW  (100  million 
BTU/hour). 

Title:  NSPS  Subpart  Db:  Standards  of 
Performance  for  Industnal-Commercial- 
Institutional  Steam  Generating  Units, 
OMB  number  2060-0072.  expires  April 
30, 1996. 

Abstract:  Owners  and  operators  of  the 
affected  facilities  describeKi  must  maifLe 
the  following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup: 
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notification  of  aby  {diytical  or 
oMvMiooal  cfaapgB  to  an  ndating  facility 
vratidi  may  ino^ase  the  regulated 
pollutant  emiaalan  ratr.  notiflcetian  of 
demmstr^cm  ^f  the  ctmtinuous 
m«mttfi>««g  mi$m  (CMSl'r  notificatira 
of  dw  data  of  di^  initial  perionnanoe 
test;  and  the  leildts  of  the  initial 
[NM  ff  iHsiii  e  tell.  Ownen  or  offtnXon 
tn  also  reqpiie^  to  maintain  reoowis  of 
the  ocoumace  ^d  duration  of  any 
startup,  sbutdoem.  ex  maUuaction  in 
tbs  opemtion  o^an  afiscted  fsdlity.  or 
my  iMriod  duri|ig  which  the  monitoring 
system  is  in(q)^ative.  These 
notifications,  reports  and  records  are 
regfairad.  in  general,  of  all  sources 
su^acttoNSPS, 

Ask  smam  or  eperatw  subfect  to  the 
H0%  standard  «me  seeks  to  demonstrate 
cnnylianoB  wit$  these  standards 
threugh  dw  sae^itaring  of  steem 
ganersting  unit  Opnathig  conditions 
iselSM4*(gX2) 
diaO  submit  to  iM  Administrator  far 
approval  a  {dan  that  identifies  the 
operating  ceadi^nis  to  be  mooitoied 
under  S  6a48b(tX2)  and  tlw  raootds  to 
be  maintained  i^er  §60.4gbQ).  The 
ownw  or  operatbr  erf  an  sflected  facility 
shafi  raoeei  smI  msiatate  reoevds  ef  tbs 
amounts  of  eedi  fuel  oonbusled  daring 
eecfa  day,  and  calculate  the  anniial 
capacity  factor  ikidividually  fet  coal, 
dlstilfale  eil.  reMual  ail  natwal  gas, 
%irood.  and  munldpal-type  solid  waste 
far  each  calendar  quarter.  For  afbcted 
facilities  that  co^abust  residual  oA,  the 
owner  or  eperattir  shall  aiaintyn 
leceeds  of  me  aitregBD  content  of  die 
residual  ail  csnAamd  in  tiw  afiscted 
facility  wad  caktilate  the  avstage  furi 

quarter. 

For  facilities  ^ulHect  to  the  opecky 
standard  of  the  regulation,  the  owner  or 
operator  shall  o^akitaia  records  ai 
opacity.  The  ewBw  or  operator  siAiject 
te  the  NO.  standsrds  ef  tiM  1 
ihall  KMiBtain  i^oords  for  < 

rsparta  far  any  osJendar  quarter  durmg 
which  there  sreiexoess  emissieRS  from 
the  sihcted  fad^.  in  periods  where 
thaee  ere  ne  eNctas  swiiasiew  reperts,  s 
seaaiewnual  repoft  must  be  submittBd 
ststiag  that  ne  epcceas  eaaisaieas 


TIm  owner  or  o^eretor  of  any  afiecled 
facility  subject  fa  the  contiatteus 
BMBitorine  lequiiements  for  nitrogen 
exides  unlsr  §  M.48(I4  shall  subaait  s 
'  wpoftjcetaining  information 
i  in  eocetdasce  wiA  §M.49b(i). 
TW  owner  or  operator  ef  any  aflacted 
facility  subject  V  the  sulfur  dioxide 
standerds  midet  §68.4ft  shdl  nAaait 


written  repots  to  the  Administrator  Cor 
every  cawidar  quarter  in  accordance 
with  S  60.49b(i).  For  eedi  affected 
facility  sul^ect  to  the  complience  and 
perfnmanoe  testins  req^iirements  of 
§  60.4Sb,  certain  inJonnatioB  must  be 
reported  to  the  Administmtor.  Quarteriy 
rspmting  of  oaaission  d^a  is  appropriate 
for  Subpart  Db  souroee  due  to  their  large 
anissions  of  sulfur  dioxide,  nitrogen 
oxideSig^nd  particulates. 

For  each  affected  facility  sublect  to 
the  sulfur  dioxide  standaids  under 
§  60.42b  fcv  whidi  the  minimum 
amount  of  data  required  under 
§60.47b(f)  were  not  obtained  during  a 
calendar  quarter,  ontein  information 
must  be  reported  to  the  Athninistrator. 
If  a  perosnt  removal  efficiency  by  fori 
pretreetment  is  used  to  determine  the 
overall  percent  reduction  under 
§  60.4Sb,  the  oivner  or  operator  of  the 
afbcted  facility  shall  sitoit  a  signed 
statement  with  the  quarteriy  report 
containing  certain  information. 

The  owner  or  optnAar  of  an  affected 
facility  described  in  S60.44b(j)  or 
§  6e.4^(k)  shaH  subaait  to  the 
Administrator  selected  infcmnation 
regarding  fuel  nitrogen  content  and 
earissioB  teats  en  a  miartBrty  basis.  The 
owner  w  operator  of  an  affected  facility 
who  elects  to  dem(Histrste  that  the 
afiiacted  facility  combusts  tmly  very  low 
sulfur  (ril  under  §  eo.42bQM2)  shall 
obtain  and  maintain  at  the  affected 
facility  fiiel  receipts  from  the  fuel 
supplier  wrhidi  certify  that  the  oil  meets 
the  definition  of  distillate  oil  as  defined 
in  §  60.41b. 

All  reports  are  sent  to  tihe  delegated 
State  m  local  authority.  In  the  event  that 
there  is  no  siich  delected  authority,  the 
reports  are  sent  directiy  to  the  EPA 
R^onal  Office.  Notifications  are  used 
to  infcmn  the  Agency  w  delegated 
authority  when  a  source  beaxnes 
subject  to  the  standard.  The  reviewing 
authority  may  then  inspect  the  source  to 
chedc  if  the  standard  is  being  met 
Perfermance  teet  reperts  are  needed  as 
these  are  the  Agency's  record  of  a 
source's  initial  capability  to  comply 
with  the  emission  stvadsrd.  Both  the 
quarterly  reports  mad  seeaiannual 
r^orts  (whste  appropriate)  are  used  for 
proUem  identificatioB,  as  a  check  on 
source  operation  and  maintenance,  and 

An  Agency  saay  not  conduct  or 
spcMisnr,  and  a  person  is  not  rAiuired  to 
respcmd  to,  a  collection  of  information 
unless  it  dinlays  a  currentiy  valid  C^ffi 
omtrel  number.  The  OkfS  control 
numbers  far  EPA's  regtilations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
cmnments  to: 


(1)  Bvehiete  whether  the  proposed 
collection  of  infnmation  is  necesssiy 
for  the  proper  performance  of  tiie 
functions  of  the  agency,  including 
vdMther  the  infnrmation  will  have 
practical  utility: 

(ii)  evehiate  tlw  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  coUecticm  of  infnmation, 
including  the  velidity  (rf  the 
methodology  and  assumpticms  used; 

(iii)  oihaace  the  quality,  utility,  and 
clarity  of  the  infannaticm  to  be 
collected:  and 

(iv)  minimjae  the  burden  of  the 
collecUon  of  informetion  on  thoee  who 
are  to  respond,  including  through  the 
use  of  eppropiiate  automBted  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  tadmology.  e.g..  permitting 
electronic  submission  crfre^cmses. 

Burden  Statement:  The  Agen(^ 
oeaapvted  the  bwdea  far  eedi  M  the 
recordkeeping  end  repmtkig 
requirements  ^ppliceble  to  the  industry 
Sat  the  currentiy  approved  1992 
Informetion  Collection  Request  OCR). 
Whsre  ^>propriate,  the  Agency 
identified  specific  tasks  and  made 
sssuraptieas,  while  being  censisteat 
witii  the  coao^  of  burden  under  dm  • 
Pwper  Reduction  Act. 

This  ertimete  is  besed  on  the 
assumption,  that  there  would  be  56  aew 
afiiacted  facilities  eech  yeer  and  that 
there  were  apmoximatoly  464  sources  in 
existence  for  the  three  years  covued  by 
the  ICR.  The  annual  burdm  of  r^MXting 
and  rec(Hdkeepii^  reotiirements  for 
facilities  subject  to  Subpart  Db  are 
summarized  by  the  following 
information,  llie  reporting  requireaaents 
are  as  fallows:  Read  Instructions  (1 
person-hour).  Initial  performance  test 
(330  person-hours),  24-hour  test  fix-  gas 
units  (250  pwson-hours).  It  is  assumed 
that  20%  of  tests  are  repeeted  due  to 
failure.  The  burd^  for  dem^wtiatiea  of 
continuous  raaission  monitning  system 
(CEM9  is:  159  person  heum  fer  SO2. 
190  psfsen  hours  fsrPM,  359  psrasn 
hours  for  NOx.  Repeat  dsmaaatiBtiea  af 
CEMS  is:  150  pwson-hours  fer  SO},  190 
person-hours  far  PM,  350  perscm-hoiirs 
for  NOx-  Annual  coaapliaace  tests  fer 
NOx  are  estimated  at  250  persen-honis. 
AppMidix  F  snnuri  accuracy  test 
estimetes  «e:  149  person-hours  far  SO2, 
ana  lea  peesen^aeurs  ler  pMi.^. 
Appendix  F  quarterly  audit  estimates 
for  SO2  are:  125  person-hours  for  in  situ, 
36  person-hours  few  extractive,  and  for 
Appoadix  F  quarterly  audit,  NOx:  for  in 
situ  (125  person-hours) ,  fat  extractive 
(36  perstm-hoiirs)  iAssume  that  25%  of 
units  have  an  in  situ  CEMS).  Estimates 
fat  repMt  writing  are:  Notific^on  (rf 
oonstructifm/reconstruction  (2  pwson- 


hours).  Notification  of  anticipated 
staitup  (2  persan-hours).  Notification  of 
actual  startup  (2  person-houre), 
Monitoring  plan  (4  perscm-hours). 
Notification  of  initial  performance  test: 
for  SO2  (2  person-hours),  far  PM  (2 
poscm-bours).  for  NOx  (2  person- 
noun).  Report  of  initial  performance 
test:  for  SOj  (16  person-hours),  for  NOx 
(16  person-hours).  Notification  of  CMS 
demonstration:  for  SO3  (2  pwson-houra), 
for  PM  (2  person-hours),  for  NOx  (2 
person-houre).  Quarterly  reports  for  SO2 
(16  person-^ioura),  Quarterly  reports  far 
PM:  excess  (16  person-houn),  no  excess 
(8  person-houre).  Quarterly  reports  for 
NOx:  CEMS  compliance  (16  person- 
houre).  excess  (16  person-houre),  no 
excess  (8  person-hour^.  App«adix  F 
qusrterly  reports:  for  SO2  (11  person- 
houre).  for  NOx  (11  person-houre). 
Recordkeeping  requirements  include  the 
following:  Maintaining  records  of 
stsrtup.  shutdown,  malfunction  (1.5 
person-houre).  Maintaining  records  of 
all  meesurements  (1.5  peraon-houre). 
Records  must  be  kept  for  a  period  of  two 
yeare. 

This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
infnmation.  processing  and 
maintaining  infomiation,  and  disclosing 
and  providkig  information;  adjvtst  the 
existing  ways  to  compfy  with  any 
previously  applicable  instructicms  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
infcmnation;  search  data  soiuces; 
complete  and  review  the  collection  of 
infnmation;  and  transmit  or  otherwise 
disclose  the  information. 

NSPS  Subpart  Ea  Supplemoitaiy 
Information 

Affected  entities:  Entities  potentially 
afiscted  by  this  action  are  those  which 
are  subject  to  the  NSPS  Subpart  Ea, 
Municipal  Waste  Ctmibustore  (MWCs) 
with  the  exceptions  listed  in  40  CFR 
Part  60.50a  (c),  (d)  arid  (g).  The  Subpart 
Ea  standards  of  40  CFR  Part  60  apply  to 
MWCs  units  with  a  capacity  greater 
than  225  megagrams  per  day  (250  tons/ 
day)  of  municipal  soUd  waste  or  refuse- 
derived  fuel,  for  which  construction, 
modification,  or  reconstructirai 
commenced  between  December  20, 1989 
and  September  20. 1994.  MWC'i  tiiat  are 
constructed,  modified,  or  recoiistructed 
after  September  20. 1994  will  be  subject 
to  the  NSPS  Subpsrt  Eb. 

Title:  NSPS  Sid>part  Ea,  Municipal 
Waste  Combustore,  OMB  number  2060- 
0210.  expires  May  31. 1996. 

Msiract:  This  ICR  contains 
reccvdkeeping  and  reporting 


requirements  that  are  mandatory  for 
compliance  with  40  CFR  Part  60.50e. 
Subpart  Ea.  New  Source  Perfcwmance 
Standards  for  Municipal  Waste 
Conibustors.  Ownere  or  operatore  of 
units  subject  to  Subpart  Ea  must  provide 
the  EPA,  or  the  delegated  State 
regulatory  authority,  with  one-time 
notifio^ons  and  reports,  and  must  keep 
records,  as  required  of  all  facilities 
subject  to  the  general  NSPS 
requiranents.  In  addition,  facilities 
subject  to  this  Subpart  must  install 
continuous  monitoring  systems  (CMS) 
to  monitor  specified  operating 
parametere  to  ensure  that  good 
combustion  practices  are  implemented 
on  a  continuous  basis.  Ownere  or 
operatore  must  submit  quarterly  and 
annual  compliance  reports.  The 
notifications  and  reports  enable  the  EPA 
or  the  delegated  State  regulatory 
authority  to  determine  that  best 
demonstrated  technology  is  installed 
and  properly  operated  and  maintained, 
and  to  schedule  inspections.  This 
information  notifies  the  Agency  when  a 
source  becomes  subject  to  the 
regulations  and  informs  the  Agency  of 
the  source's  compliance  status  when  it 
begins  operation.  Later  the  quarterly  and 
annual  reports  apprise  the  Agency  of  the 
sources'  compliance  status.  The 
operating  parametos  specified  for  the 
continuous  monitoring  systems  (CMS) 
ensure  that  good  combustion  practices 
are  implemented  on  a  continuous  basis. 

In  the  Administrator's  judgement, 
emissions  of  the  MWC  metals,  the  MWC 
organics,  the  MWC  add  gases,  and 
nitrogen  oxides  cause  or  contribute  to 
air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Therefore,  New  Source 
Performance  Standards  have  been 
promulgated  for  this  source  category  as 
required  under  Section  111. 

The  control  of  emissions  of  MWC 
metals,  MWC  organics.  MWC  acid  gases 
and  nitrogen  oxides  requires  not  only 
the  correct  installation,  operation,  and 
maintenance  of  the  equipment,  but  also 
properly  trained  supervisora  and 
equipment  operatore. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbere  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

Tlie  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  infcmnation  is  necessary 
for  the  propu'  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iU)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  fiermitting 
electronic  submission  of  responses. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  to  the 
recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currentiy  approved  1993 
Information  Collection  Request  (ICR). 
Where  appropriate,  the  Agency 
identified  specific  tasks  and  made 
assiunptions,  while  being  consistent 
with  the  concept  of  burden  under  the 
Paperwork  Reduction  Act. 

The  estimate  was  based  on  the 
assumption  that  there  would  be  no  new 
facilities  since  any  MWCs  constructed, 
modified,  or  reconstruction  after 
September  20, 1994  would  be  subject  to 
Subpart  Eb  not  Subpart  Ea  and  that 
there  are  an  average  of  70  sources  in 
existence  for  the  three  yeare  covered  by 
the  ICR.  It  is  estimated  tiiat  take:  51,352 
pereon-houre  to  fill  out  quarterly  and 
annual  reports  (assuming  20%  of  the 
sources  will  have  at  least  one  quarter 
with  excess  emissions)  and  22,424 
pereon-houre  to  enter  information  for 
records,  for  employee  review  of 
operation  manual,  and  reading  reporting 
requirements. 

The  average  burden  to  industry  over 
the  next  three  years  from  these 
recordkeeping  and  reporting 
requirements  is  estimated  at  73,776 
pereon  houre.  The  respondent  costs 
have  been  calculated  on  the  basis  of 
$14.50  per  hour  plus  110  percent 
overhead.  The  average  burden  to 
industry  over  the  next  three  yeare  of  the 
ICR  is  estimated  to  be  $2,253,119. 
This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
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infonnatien:  and  trknsniit  (»  otherwise 
disclose  the  infoimBtion. 

NSPS  Subpait'EE  siupplementary 
IniiDnDation 

Affected  aiitiljfis.i  Entities  potentially 
afiiac^  by  this  action  are  each  metal 
furniture  surface  coating  operation  in 
which  organic  coatings  are  applied  and 
for  which  construction,  modification  or 
reconstruction  commenced  after  the 
date  of  proposal.  Npvwnber  28, 1980.  A 
surface  coating  cqieration  includes  the 
coating  applioatiam  station(s),  flasii-off 
area,  and  curing  oven. 

Titie:  NSPS  for  Metal  Furniture 
Surface  GMting  (Siibpart  EE>— 
Infiwrnation  Requirements;  OMB  No.: 
2060-1006;  Exf^tion  date:  April  30. 
1996. 

Abstract:  The  EPA  is  charged  under 
Section  111  of  the  Qlean  Air  Act.  as 
amended,  to  establish  standards  of 
(wrformance  far  new  stationary  sources 
that  reflect: 

*  *  *«ppUcatk>ncf  the  best  technological 
system  ofcootlnuous  ^iisions  reductioa 
which  (taking  into  co<s<derstion  the  cost  of 
achieving  tudi  emiwipiis  reduction,  of  any 
nooair  qiMlity  health  And  envinmmental 
impact  and  aneqy  reouiraments)  the 
Adndnistiator  detenalnes  has  been 
adequately  demonstiried  {Section  llKaKDl- 

Hie  Agencv  refara  to  this  charge  as 
selecting  thebest  demonstrated 
technology  (BDT).  Section  111  also 
requires  that  the  Administrator  review, 
and,  if  apprc^riate  revise  such 
standards  every  four  years.  In  addition. 
Section  114(a)  state^  that: 

*  *  *  the  Administfttor  may  require  any 
owner  or  operator  sufajact  to  any  requirament 
of  this  Act  to  (A)  est^ish  and  maintain  nich 
records.  (B)  make  tuci  reports,  install,  use 
and  maintain  such  moiitaring  equipment  or 
methods  (in  aocordanle  with  sucn  methods 
at  such  locatioos.  at  titdi  mtervals,  and  in 
such  manner  as  the  Alministrator  shall 
prescribe),  and  (D)  provide  such  other 
information,  aa  he  may  reasonably  require. 

In  the  Administrator's  judgment.  VCXZ 
emissicms  form  the  metal  fumitiire 
surface  coating  indes&y  cauae  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  heahh  at  w^lare.  Therefore. 
NSPS  were  promul|ated  for  this  source 
category. 

Tne  control  of  VQC  emissions  from 
metal  furniture  sur^oe  coating 
operations  requires  Inot  only  the 
fautallation  of  properly  desdgned 
equipment,  but  also  the  operation  and 
of  that  equipment  VCX! 
from  the  coating  of  metal 
hrnlture  surfaces  rfsuh  from  the 
application  and  cuitng  or  drying  of 
o^pnic  coatings  on  tfie  surface  of  each 
'  fmniture  part  or  product.  These 


standards  rely  on  the  rediiction  of  VOC 
emissions  through  either  a  capture 
system  and  incinerator  or  a  capture 
system  and  solvent  recovery  system. 

Information  is  recorded  in  sufficient 
detail  to  enable  ownere  or  operatore  to 
demonstrate  compliance  with  the 
standards.  This  information  is  used  to 
monitor  effective  operation  of  the 
capture  systnn  and  control  devices, 
thus  ensuring  omtinuous  compliance 
with  the  standards.  The  smniannual 
reporting  requirement  for  no 
exceedaaces  of  the  mmiitoring 
parameters  provides  a  good  indication 
of  a  source's  compliance  status. 

The  inf(mnati<Hi  collected  from  record 
keeping  and  reporting  requirements  is 
also  used  for  targeting  inspections,  and 
is  of  sufficient  quality  to  be  used  as 
evidence  in  court.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
infcwmation  unless  it  displays  a 
currentiy  valid  OtAB  control  numbOT. 
The  OMB  control  numbere  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9. 
In  order  to  ensure  compliance  %vith 
these  standarda,  adequate  record 
keeping  is  necessary.  In  the  absence  of 
such  infraination,  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  contintious  basis,  as  required  by  the 
Clean  Air  Act 

Ownere/operators  of  affiscted  facilities 
must  report  excess  emissions  and 
deviations  in  operating  parametere  on  a 
quarterly  basis.  Where  no  exceedances 
have  occurred  during  a  particular 
quarter,  a  report  stating  this  shall  be 
submitted  semi-annually. 

Notification  of  construction  and 
startup  indicates  to  enlincement 
personnel  when  a  new  affected  facility 
has  been  constructed  and  therefore  ia 
subject  to  the  standards.  The  -^  '  "^'  ■     -^ 
information  generated  by  the 
monitoring,  record  keeping  and 
reporting  requirements  described  above 
is  used  fay  the  Agency  to  ensure 
facilities  affected  by  the  NSPS  continue 
to  operate  the  control  equipment  used  to 
achieve  compliance  with  the  NSPS. 

The  following  table  documents  the 
computation  of  individual  burdens  for 
each  of  the  record  keeping  and  reporting 
requirements  applicable  to  the  indintiy. 
The  individual  burdens  are  expressed 
imder  standardized  headings  balieved  to 
be  ccmsistent  with  the  concept  of 
burden  under  the  Paperworic  Reduction 
Act.  Where  appropriate,  specific  tasks 
and  mafor  assumptions  have  been 
identified. 


Source  Data  and  Information 
Requirements— Surface  Coating  of  hietal 
Furniture  (NSPS  Subpart  EE) 

Requirement 

Notification  of  caastruction  or 

reconstruction 
Notification  of  antidpatad  data  of  initial 

startup 
Notification  of  actual  date  of  initial 

startup 
Notification  of  physical  or  operational 

change 
Notification  of  date  of  demonstration  of 

continuous  monitoring  system  (N/ 

A) 
Maintain  records  of  startups, 

shutdowns,  malfunctions,  periods 

where  continuous  monitoring 

system  is  inoperative  * 
Maintain  continuous  monitoring  system 

wad  performance  test  reconia .  ." 
Report  of  initial  performance  test 
Install,  calibrate,  maintain,  uid  operate 

temperature  monitoring  device    ja. 
Install  equipment  neoeasary  to 

determine  volume  of  VOC  solvent 

recovraed 
Identify  and  record  periods  of  low 

incinerator  temperature 
Identify  and  record  excess  emissions 
Maintain  daily  records  of  incinerator 

combustion  temperature,  or 

amounts  of  solvent  recovered 

Eegaiatory  Reference 

40CPR60.7(aMl) 

40CFR60.7(aK2) 

40  CFR  60.7(a)(3) 

40CFR60.7(aH4) 

40CFR60.7(aK5) 

40  CFR  60.7(b) 

40  CFR  60.7(d) 

40  CFR  60.8(a),  60.315(a) 

40  CFR  60.314(a) 

40  CFR  60.314(b) 

40  CFR  6a315(b)(2).  (b)(3) 

40  CFR  60.315(b)(1) 

40  CFR  60.315 

The  EPA  would  lil»  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  inftwination  is  necessary 
for  the  propw  performance  of  the 
functions  of  tlM  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoeed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumpticms  used; 

(iii)  enhance  the  quali^,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  minimize  die  burden  of  the 
collection  of  information  on  thoae  who 
are  to  respond,  including  throi^  the 
use  of  appropriate  automated  electrmiic. 
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mechanic^,  at  othw  technological 
collectieB  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  reqranses. 

The  burden  has  been  estimated  at  60 
houn  fiMT  performance  testing. 
Notificaticm  of  omstniction/ 
modification,  anticipated  start-up, 
initial  performance  test,  actual 
performance  test  date,  no  excess 
emissicxis,  size  cut  oB&  exceeded  are 
estimated  to  take  two  houre.  Reports  of 
monitoring  exceedances  and  periods  of 
noncompliance  are  estimated  to  require 
16  houn.  Notification  of  actual  start-up 
is  estimated  to  require  one  hour.  An 
hourly  wage  of  $14.50  plus  110  percent 
overhead  costs,  which  equals  $30.45  has 
been  used  in  the  previous  ICR.  Other 
assimiptions  include;  total  of  30  lines 
constructed  per  year,  20  perc«it  of 
initial  performance  tests  must  be 
repeated  due  to  failure,  80  percent  of 
lines  report  no  excess  emission 
semiannually  (.8  x  705  s  564),  no  lines 

Erojecting  application  of  less  than  3,842 
ten  of  coating  are  expected  to  exceed 
the  cutoff  in  the  next  tnree  veare,  one 
occurrence  of  startup,  shutdown  or    ■ 
malfunction  per  week  (50  weeks  per 
year),  and  operating  parametera  are 
recorded  350  days  peryear. 

Burden  Statement:  Ine  individual 
burdens  for  eedi  of  the  record  keeping 
and  reporting  requirements  applicable 
to  the  industry  are  consistent  with  the 
concept  of  burden  under  the  Paperwork 
Reduction  Act.  The  only  type  of 
industry  costs  associated  with  the 
information  collection  activity  in  the 
standards  are  labor  costs.  The  labor 
estimates  in  the  table  were  derived  from 
standard  estimates  based  on  EPA's 
experience  with  other  standards.  The 
average  annual  burden  to  industry  over 
the  next  three  yean  from  these  record 
keeping  and  reporting  requirements  is 
estimated  at  128,213  person-houre.  Hie 
respondent  costs  have  been  calculated 
on  the  basis  of  $14.50  per  hour  plus  110 
percent  overhead.  The  average  annual 
burden  to  industry  over  the  next  three 
yean  of  the  ICR  is  estimated  to  be 
$3,904,086.  This  estimate  inchides  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifykig 
information,  processing  and 
nmtntiifafag  information,  and  disclosing 
and  providilig  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instmctions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
infcurmatioD;  aeerdi  data  sources; 
complete  and  review  the  collection  of 
informaticm;  and  transmit  or  oiherwiae 
disclose  the  infonnaticm.  '•    -  - 


NSPS  Subpart  H  Supplnnentary 
Information 

Affected  entities:  are  those  plants  that 
produce  sulfuric  acid  by  the  contact 
process  by  burning  elemental  sulfur, 
alkylation  add,  hydrogen  sulfide, 
or^nic  sulfides  and  mercaptans.  or  add 
sludge,  but  does  not  include  facilities 
where  convenicHi  to  sulfuric  acid  is 
utilized  primarily  as  a  means  of 
preventing  emissions  to  the  atmosphere 
of  sulfur  dioxide  or  other  sulfur 
compounds. 

Title:  NSPS  Subpart  H,  Sulfuric  Add 
Plants,  OMB  number  2060-0041, 
expires  )pne  31, 1996. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  wiUi  40  CFR  Part  60.80, 
Subpart  H,  New  Source  Performance 
Standards  for  Sulfuric  Add  Plants.  This 
infmnation  notifies  the  Agency  when  a 
source  becomes  subjed  to  the 
regulations,  and  informs  the  Agency 
that  the  source  is  in  ounpliance  when 
it  begins  operation.  The  Agency  is 
informed  of  the  sources'  compliance 
status  by  semiannual  reports.  The 
calibration  and  maintenance 
requirements  aid  in  a  source  remainiitg 
in  compliance. 

In  the  Administrator's  judgement,  SO2 
and  add  mist  emissions  &t>m  the 
manufacture  of  sulfuric  add  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Therefore,  New 
Source  Performance  Standards  have 
been  promulgated  fat  this  source 
category  as  required  under  Section  111 
of  the  Clean  Air  Ad. 

llie  control  of  SO2  and  add  mist 
requires  not  only  the  installation  of 
properly  designed  equipment,  but  also 
the  proper  operation  and  maintenance 
of  that  equipment.  Sulfur  dioxide  and 
add  mist  emissions  from  sulfuric  add 
plants  rMult  from  the  burning  of  sulfur 
or  sulfur-bearing  feedstocks  to  form  SO2. 
catalytic  oxidation  of  SO2  to  SO3.  and 
absorption  of  SO2  in  a  strong  add 
stream.  These  standards  rely  cm  the 
capture  of  SO2  and  add  mist  by  venting 
to  a  ccmtrol  device. 

Ownms  or  operatore  of  Sulfuric  Add 
Plants  subjed  to  NSPS  are  required  to 
make  the  following  one-time-only 
reports:  notffication  of  the  date  of 
constructitm  or  reconstruction; 
notificaticm  of  the  antidpatad  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  whidi  may  increese  the 
regulated  pollutant  emission  rate; 
notificaticm  of  demimstration  of  the 
continuous  emisaion  monitoring  system 
(CEMS):  notification  of  the  date  of  the 


initial  performance  test;  and  the  results 
of  the  initial  performance  test.  After  the 
initial  recordkeeping  and  reporting 
requirements,  semiannual  reports  are 
required  if  there  has  bem  an  exceedance 
of  control  device  operating  parameters. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
at  malfunction  in  Uie  operation  of  an 
affoded  fadlity,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notification,  reports 
and  records  are  required,  in  general,  of 
all  sources  subjed  to  N^S. 

Four  new  fadlities  are  estimated  to 
become  subjed  to  NSPS  Subpart  H 
annually. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbere  for  EPA's  regulations  are  Usted 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solidt 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infcHination  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
method^ogy  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
coUeded;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  current  ICR 
estimates  the  total  annual  burden  to 
industry  to  be  $675,478.44.  This  is 
based  on  a  total  average  annual  burden 
of  22,183.2  person  houre  for  94 
respondents  with  an  average  wage  of 
$14.55  per  hour  and  110%  overhead. 
The  burden  is  greatest  for  fadlities  in 
their  firet  year  of  operation.  The  burden 
in  the  first  year  for  reporting 
requirements  is  estimated  to  be  455.80 
houre  per  fadlity.  The  burden  for  future 
yean  is  greatly  reduced  because  the 
initial  notifications  and  initial 
performance  tests  are  not  required  in 
subsequent  yean.  The  estimated  burden 
for  record  keeping  requirements  for 
subsequent  yean  per  respondent  is  140 
person  houn.  This  estimate  indudes  the 
time  to  enter  information  regarding 
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lecoids  of  opentiitt  pannutsre  and 
cakulations/recorq  of  convenion 
fiacton. 

The  foUewing  is  » tneakdown  of 
buxdm  used  in  the  ICSL  The  estimated 
Inuden  is  calculated  as  two  hours  for 
rsqiondsnts  to  writs  the  reports  for; 
notification  of  oonalructimi  or 
reconstruction.  noti^Bcction  of  physical 
or  operation  changes,  notification  of 
anticipated  startups  notification  of 
actual  startup,  nodf  cation  of  initial 
performance  test,  nfitification  of 
demonstration  of  C|vIS.  The  ICR  uses 
300  burden  hours  fer  the  initial 
performance  test  Itis  assumed  that  20% 
of  all  afiacted  iKilities  will  have  to 
repeat  performance  tests.  The  ICR  uses 
four  hours  for  perfabning  the  RefiBrence 
Method  9  Test  It  is  estimated  that 
performance  of  Reforraoe  Method  9  Test 
will  occur  1.2  times  per  fiKdlity  a  year. 
The  ICR  uses  40  hofrs  to  write  an 
excess  emissifm  reploits— it  is  assumed 
this  will  take  place  twice  a  year. 

The  reoordlnqpinB  burden  is 
estimated  to  be  0.29|  hours  to  enter 
information  legBrdifig  records  of 
operating  perametsfs.  It  is  assumed  this 
will  takemace  350  (imes  a  year  per 
fodlity.  Ine  burdeni  to  enter  information 
nigarding  celculaticp/reoord  of 
conversion  fiKtors  iS  0.5  hours.  It  is 
assumed  this  «irill  t4»  place  1.050  times 
ayeerperfodlity.  | 

NSPS  Subpert  W  S^pplonentary 
Information 

Affected  entitiea:  Entities  potentiaUy 
meted  by  this  actifsi  are  those  which 
are  subject  to  Subp«t  W,  VOC 
Equipment  Leaks  ini  the  Synthetic 
Onanic  Q>emicals  Ifanuncturing 
Industry  with  the  eotceptinis  listed  in  40 
CFR  Part  60.480(d). 

Title:  NSPS  Subpart  W.  VOC 
Equipment  Leaks  in  the  SOCMI.  OMB 
numow  2060-0012.je]q>ires  May  31. 
1906.  ^ 

Abetmct:  This  K3|  contains 
recordkeeping  and  mporting 
raquirements  that  a^  mandatory  for 
mniplianoe  with  40|CFR  Part  60.480. 
Subpart  W.  VOC  Efuipment  Leaks  in 
the  SOCML  This  information  is  used  by 
the  Agency  to  identify  sources  subject  to 
the  stacdttds  and  tit  insure  that  the  best 
demonstrated  technology  is  being 
properiy  applied.  T»e  standards  require 
periodic  raoordkaeping  to  document 
prooaes  infonnatioQrebting  to  the 
sources  aUlity  to  identify  and  elimiiMte 
leaking  equ^mient  The  standards  apply 
to  qiedfic  pieces  ofiequipment 
owtained  within  a  aroceesunit  in  the 
SOCML  including  paunps  in  light  liquid 
service.  comi»essors.  preesure  relief 
devices  in  gaa/vapof,  light  or  heevy 
liquid  service.  eamfiUng  connection 


systems,  opm-eoded  valves  or  lines, 
valves  in  ^is/vapor  and  light  liquid 
service,  pumps  and  valves  in  heavy 
liquid  service,  and  flanges  and  other 
connectors. 

In  the  Administrator's  judgement, 
VOC  emissions  fiom  equipment  leaks  in 
the  SOCMI  cause  or  contribute  to  air 
pollution  that  mi^  reasonably  be 
entidpated  to  endanger  public  health  or 
welfare.  Therefore,  New  Soiuce 
Perfisrmance  Standards  have  been 
promulgated  for  this  source  category  as 
required  under  section  11  of  the  Clean 
Air  Act. 

The  ownns  or  operators  of  the 
affBCted  fodlities  described  must  make 
the  following  one  time  only  reports: 
notification  of  the  date  of  construction 
or  reconstruction,  notification  of  the 
antidpated  and  actual  date  of  startup, 
notification  of  any  physical  or 
operatimial  change  to  an  existing  fedllty 
which  may  increase  the  emission  rate  of 
any  air  pollutant  to  which  the  standard 
applies  (in  this  case.  VOC),  notificatirai 
of  the  initial  performance  test,  and  the 
results  of  the  performance  test.  The  only 
regular  report  required  fay  diis  &ibpert 
is  a  semiannual  excess  emissions 
summary. 

Owners  or  operator  are  also  raquiied 
to  tnatntain  records  of  the  occurrence 
and  duration  of  any  startup,  diutdown 
or  malfunction  in  the  operation  of  an 
affected  facility,  or  malnmctions  of  the 
air  pollution  control  device.  These 
notifications,  reports  and  records  are 
required,  in  general,  of  all  sources 
subject  to  the  NSPS. 

Recordkeeping  requirwnents  «riwr<fir 
to  equipment  leaks  in  the  SOCMI    -i- 
support  the  fadlity's  leak  detectim  and 
repeir  program  and  indude 
ictentification  of  leaking  equipment;  a 
log  of  leaking  equipmmt;  a  log  of 
infmnation  relatiiu  to  the  dcmd  vent 
systems  and  control  devices;  a  log 
identifying  all  equipment  subject  to  the 
standards;  a  log  of  valves  designated  as 
difBcult-to-mmiitor  or  unsafe-to- 
monitor,  a  log  of  ^ves  complying  with 
skip  period  leak  detection  and  repair 
ahernative  standard:  a  log  of  criterion 
established  which  indicates  a  failure  of 
the  seal  system,  barrier  ^stem,  wboth 
for  each  barrier  fluid  systan;  dates  of 
compliance  tests  and  results;  end  for 
determining  exemptions,^  analysis  of 
design  capacity  of  affected  sources  or 
demonstration  that  the  equifmient  is  not 
in  VOC  swice  and  a  etatement  listing 
the  leed  or  raw  materials  and  products. 

Reporting  requirements  specific  to 
eouipment  leaks  in  the  SOCMI  consist 
of  an  initial  semiannual  rqrart 
indudins  process  unit  identification 
and  number  of  valves,  pumps  and 
compraeeors  sul^ect  to  the  standards. 


All  semiannual  reports  are  to  indude  <;?•• 
process  unit  identification,  numbw  of 
components  leeking  and  net  repaired, 
dates  of  process  unit  shutdowns,  and '  - 
revisicms  to  items  submitted  in  initial 
semiannual  report.  The  source  is  also 
reqiured  to  notify  the  Administrator  of 
the  election  to  use  an  alternative 
standard  for  valves  ninety  days  before 
implementing  the  provision. 

An  Agoncy  may  not  cmiduct  m 
sponsor,  and  a  persmi  is  not  required  to 
rennrnd  to.  a  collection  of  information 
imless  it  displays  a  currentfy  valid  OMB 
control  number.  "Hie  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  Uke  to  solidt 
comments  to: 

(i)  Evaluate  whether  the  proposed  • 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  inftnmation  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(ill)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimise  the  burden  of  the 
collection  of  information  on  those  v^o 
era  to  respond,  induding  throi^  the 
use  of  appropriate  automated  electronic 
mechanical,  or  odier  tedmological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electnmic  submission  of  responses. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  reporting 
requirements  applicable  to  me  industry 
for  the  currently  approved  ICR.  Where 
appnmriate,  the  Agency  identified 
specific  tasks  and  made  assumptions, 
while  being  consistent  vrirh  the  concept 
of  burden  under  the  Paperwork 
Reduction  Act 

The  estimate  was  based  cm  the 
aesumption  that  there  would  be  166 
new  aflacted  fodUties  eadi  year  and 
that  there  would  be  an  annual  average 
of  1900  affected  facilities  over  eedi  of 
the  next  three  years  covered  by  the  ICR. 
For  the  new  eouroes.  it  was  estimated 
that  it  would  take:  166  person  hours  to 
read  the  instructions,  9562  persmi  hours 
to  conduct  the  initial  perfmnance  tests 
(assuming  that  20%  of  the  tests  must  be 
repeated),  and  1394  pereon  houn  to 
gather  the  infonnation  aud  write  the 
initial  reports.  For  all  sources,  it  was 
estimated  that  it  would  take:  15.272 
person  houn  to  fill  out  semiennual 
reports  and  152.720  pemm  hours  to 


entw  information  for  records  of 
operating  parametws. 

Tlie  annual  average  burden  to 
industry  for  the  three  year  period 
covered  by  this  ICR  fnnn  recordkeeping 
and  repcHling  requirements  has  been 
estimated  at  179.104  person  hours.  The 
respondents  costs  were  calculated  on 
the  basis  of  $14.50  per  hour  plus  100% 
overiiead.  The  total  annual  burden  to 
industry  is  estimated  at  $5,453,716. 

This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  ins^.  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
ensting  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
infnmation;  search  data  sources: 
complete  and  review  the  coUecticm  of 
infonnation:  and  transmit  or  otherwise 
disclose  the  informetion.  No  additional 
third  party  burden  is  assodated  with 
this  ICR. 

NESHAP  Subparts  L  and  Y 
Supplementary  Infonnation 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  coke  by- 
produd  recovery  plants  (NESHAP 
Subpart  L)  and  storage  vessels  that  store 
benzene  faiaving  a  specific  gravity  within 
the  range  of  spedfic  gravities  spedfied 
in  ASTM  D  836-84  for  Industrial  Grade 
Benzene,  ASTM  D  835-85  for  Refined 
Benzene-535  and  ASTM  D  4734-87  for 
Refined  Benzene-545  (NESHAP  Subpart 
Y),  which  are  codified  as  separate 
subparts  under  40  CFR,  Part  61. 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants,  Benzene 
Emissions  from  Benzene  Storage 
Vessels,  and  Coke  Byproduct  Recovery 
Plants;  OMB  No.  2060-0185,  expiration 
date:  6/30/96. 

Abstract:  The  EPA  is  charged  under 
Sedion  112  of  the  Clean  Air  Ad,  as 
amended,  %vith  estabUshing  emission . 
standards  for  Hazardous  air  pollutants. 
These  standards  are  to  be  set  at  a  level 
which  provides  an  ample  margin  of 
safety  to  proted  the  public  health.  On 
June  8, 1977,  EPA  detennined  that 
benzene  presents  a  significant 
carcinogenic  risk  to  himian  health  and 
is,  therefore,  a  hazardous  air  pollutant 
requiring  regulation.  In  addition. 
Section  114(a)  states  that: 

•  •  *  the  Administrator  may  require  any 
owner  or  operator  subject  to  any  requirement 
of  this  act  to:  (1)  Establish  and  maintain  such 
records.  (2)  malte  such  reports,  (3)  install,  use 
and  maintain  such  monitoring  equipment  or 
methods  (in  accordance  with  such  methods 


at  such  locations,  at  such  intervals,  and  in 
such  manner  as  the  Administrator  shall 
prescribe),  and  (4)  provide  such  other, 
infonnation,  as  he  may  reasonably  be 
required. 


National  Emission  StaAdards  for 
Benzene  Emissions  from  Coke  By- 
produd  Recovery  Plants  were  proposed 
by  EPA  on  June  6, 1984  (49  FR  23522). 
At  that  time,  an  information  collection 
request  was  submitted  (ICR  number 
1080).  The  proposed  standards  were 
reconsidered  by  EPA  in  light  of  the  U.S. 
Court  of  Appeals  vinyl  chloride  ' 

decision  [Natural  Resources  Defense 
Council,  Inc.  v.  EPA,  824  F.2d  1146, 
D.C.  (1987)].  Other  benzene-reUted 
actions  including  maleic  anhydride, 
ethylbenzene/styrene,  benzene  storage 
vessels,  and  equipment  leaks  were  also 
reviewed  by  EPA  following  the  vinyl 
chloride  court  dedsitm.  The  Agency 
proposed  four  different  approaches  to 
regulating  these  benzene  source 
categories  in  a  manner  consistent  with 
the  vinyl  chloride  court  dedsion  (53  FR 
28496,  July  28, 1988).  Regulations 
proposed  for  maleic  anhydride  and 
ethylbenzene/styrene  were  not 
promulgated  and  therefore  have  been 
dropped  from  this  information 
collection  statement.  The  coke  by- 
produd  recovery  plants  rule  was 
promulgated  September  14, 1989  (54  FR 
38044)  and  amended  September  19, 
1991  (56  FR  47406). 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
Benzene  Emissions  from  Benzene 
Storage  Vessels  were  proposed  in  1980 
and  withdrawn  by  EPA  on  June  6, 1984 
(49  FR  23558).  On  August  3, 1984,  Uie 
Natural  Resources  Defense  Coimdl 
(NRDC)  filed  a  petition  in  Uie  U.S.  Court 
of  Appeals,  seeking  review  of  the  EPA's 
storage  withdrawal  a.»d  other  benzene 
rulemakings.  [NatunJ  Resources 
Defense  Council  Inc.  v.  Thomas,  No.  84- 
1387)  (referred  to  as  Benzene).  In  light 
of  the  U.  S.  Court  of  Appeals  Vinyl 
Chloride  decision  (Natural  Resources 
Defense  Council.  Inc.  v.  EPA.  824  F.2d 
1146,  D.C.  Cir..  Jufy  28. 1987),  EPA 
requested  a  voluntary  remand  in 
Benzene  to  reconsider  its  June  6, 1984, 
rulemakings.  In  an  order  dated 
December  8, 1987,  the  court  approved 
the  EPA's  voluntary  remand  and 
established  a  schedule  under  which 
EPA  must  propose  its  action  on 
reconsideration  within  180  days  of  the 
order,  hi  June  1988.  EPA  received  a  45- 
day  extension.  The  benzene  storage 
vessels  rule  was  promulgated  on 
September  14, 1989  (54  FR  38077)  as  40 
CFR  Part  61  Subpart  Y. 


SubfMft  L:  Coke  By-Product  R«cov«ry 
Plants 

A  national  emission  standard  for 
hazardous  air  pollutants  (NESHAP)  Was 
proposed  under  Section  112  for  coke  by- 
produd  recovery  plants,  a  benzene 
source  category,  on  Jime  6. 1984  (49  FR 
23522),  reproposed  on  July  28, 1988  (53 
FR  28496),  and  was  promulgated  on 
September  14, 1989. 

The  control  requirements  for  coke  by- 
produd  recovery  plants  require  that 
organic  vapore  be  recovered  and  routed 
via  dosedvent  system  (no  detedable 
emissions]  to  a  control  device  that 
achieves  a  95  percent  or  greater 
destruction  effidency.  The  affeded 
equipment  must  not  exceed  a  specified 
level  of  equipment  leaks,  either  through 
a  concentration  standard,  or  in  the  case 
of  valves,  a  percent  of  total  valves 
standard  is  optional.  The  control  of 
emissions  of  benzene  from  recovery 
plants  requires  not  only  the  installation 
of  properly  designed  equipment,  but 
also  the  operation  and  maintenance  of 
that  equipment.  Emissions  of  benzene 
from  recovery  plants  covered  by  this 
regulation  are  the  result  of  leaking 
equipment. 

The  standards  require  initial 
notification  reports  with  resped  to 
construction,  emissions  tests,  and 
startup.  The  standards  also  require 
reports  on  initial  performance  tests  and 
emissions  tests  results. 

Notifications  are  used  to  infonn  the 
Agency  or  delegated  authority  when  a 
source  becomes  subject  to  the  standard. 
The  reviewing  authority  may  then 
insped  the  source  to  check  that 
pollution  control  devices  are  properly 
installed  and  operated  and  the 
standards  are  being  met.  Performance 
test  reports  are  needed  as  these  are  the 
Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard,  and  note  the  operating 
conditions  under  which  compliance 
was  achieved.  The  regular  reports  are 
used  for  problem  identification,  as  a 
check  on  source  operation  and 
maintenance,  and  for  compliance 
determinations.  The  information 
generated  by  the  monitoring, 
recordkeeping  and  reporting 
requirements  described  above  is  used  by 
the  Agency  to  ensure  that  facilities 
affected  by  the  NESHAP  continue  to 
operate  the  control  equipment  used  to 
achieve  compliance.  Effective 
enforcement  of  the  standard  is 
particularly  necessary  in  light  of  the 
hazardous  nature  of  benzene.  < 

Information  is  recorded  in  such 
suRicient  detail  to  enable  owners  or 
operators  to  demonstrate  compliance 
with  the  standards.  This  information  is 
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uaid  to-BMOttor  fugittve  amiMkiDs 
diiecUy,  and  to  ensuip  cflBCtive 
opention  of  the  vapo^ooUscliOKi  lystem 
and  oootiol  device.  tl|us  ensuring 
continuou*  anDplian|»  with  the 
indications  of  a  souiqs's  continuing 
complianoe  status.  T^  inftrnnation 
collectad  from  racocdtcseping  and 
reporting  nquiionen^  is  also  used  for 
targeting  inqMctions.iand  is  of  sufficient 
qudity  to  be  used  as  4videnoe  in  court. 
Records  and  reports  4*0  are  Moessary 
to  enable  EPA  to  idraiify  plants  that 
may  not  understand  die  wwldngs  of  the 
standard  «-  that  may  ^  be  in 
compliance  wdth  the  standard.  Based  on 
reported  inlaamation.:EPA  can  decide 
how  many  plant  Inqiilctions  would  be 
needed,  which  plants  should  be 
inqMcted.  and  what  mxtds  or 
prcicasaes  should  be  iupected  at  the 
plant  In  the  absuice  ^f  such 
information  enibroempnt  personnel 
would  be  unal^  to  di|tennine  whethm 
the  standards  are  being  met  cm  a 
continuous  batts,  as  required  by  the 
Oean  Air  Act.  owdms  or  openian  of 
the  afiected  fiMdlities  iesaibed  must 
make  the  folkradng  oi|e-timeHinW 
notices  or  reports:  no^cation  of 
anticipated  startup,  netification  of 
actual  startiqK  notiftMtlon  of 
construction  or  modiftoition*  initial.  . 
compliance  rep<»t,  nddficatim  of 
onission  test,  report  niUowing  an 
emission  test,  notifica^on  of  a 
monitoring  system  pefformance  tea^ 
and  r^Kut  following  a  monitoring 
system  performance  t^.  These 
notifications  and  reports  are  general 
provisions  and  requirad  of  all  sources 
subject  to  any  NESHAt>. 

RepOTting  requireiBfnts  specific  to 
benzene  auce  by*prodtict  recovery 
plants.  Subpart  L,  include  a  semiannual 
report  by  afiected  Csdlities.  The 
semiannual  reports  include  results  of 
leak  monitoriiu  and  performance  tests. 
Respondonts  also  are  lequired  to  submit 
semiannual  reports  of  measurements  for 
sources  subject  to  a  no  detectable 
emissions  Ihnit  uid  soniannual  reports 
summarizing  the  results  of  the  le«J( 
detection  and  repair  program 
implemented  at  the  plant.  One  report 
would  inccup<nate  infbrmation  for  both 
process  equipment  and  fogitive  sources. 
These  repc»1s  would  include 
infbrmation  such  as  ntunber  of  leaks 
that  occurred,  the  number  that  could  not 
be  repaired,  the  graeril  reasons  for 
unsuccessfol  or  delay  bf  repair,  and  the 
results  of  perftmnancd  tests  conducted  ' 
during  the  reporting  period. 

M(Hiit(wing,  recoroQi^eping  and 
reporting  requireraenti  specific  to 
benzene  coke  by-product  recovery 
plants  for  leak  detection  and  repair  of 
fogitive  emiasion  souites  are  those 


provisions  specified  under  40  CFR  61. 
NESHAP  Subpart  V.  The  S(d>part  V 
regulations  for  equipment  lean  w«re 
approved  by  die  Office  of  Managnaent 
and  Budget  {OMB)  under  contrd 
number  2060-0068.  The  mdy  difference 
in  the  equipment  leak  requirements  of 
Subpart  V  and  this  regulation  relates  to 
exhausters.  Exhausters  are  subpct  to 
quarterly  monit<»ing  requirements. 
However,  quarterly  monitoring  is  not 
required  if  the  exhaiuter  is  emupped 
with  a  seal  system  that  has  a  banier 
fluid,  the  exhauster  seal  is  lowled  and 
vented  to  a  control  device,  or  a  leaAdess 
exhaustn-  is  used.  Exhausters  are  subject 
to  the  same  recordkeeping  and  reporting 
provisions  as  other  equipmmt  swject  to 
Si^pntV. 

Ine  added  control  amendment  to  the 
coke-by-product  plant  benzene  NESHAP 
is  based  on  a  settlement  agrooment 
pursuant  to  a  petition  to  review  ths 
benzeiM  NESHAP  by  the  American  Coke 
and  Coal  Chemicab  Institute  lAOGCQ. 
The  recordkeeping  and  reporting 
requirements  contained  in  this  rule  are 
consistent  with  those  described  in  the 
agreement. 

The  owner  at  operator  choosing  to  use 
one  of  the  alternative  control 
technologies  (i.e..  a  carbon  absorber  at 
a  vapor  incinerator)  would  be  required 
to  record  for  the  Ufa  of  the  oontru 
device,  the  deagn  of  the  control  device, 
the  sources  which  it  is  intended  to 
control,  and  a  plan  for  the  operation, 
maintmance  and  action  needed  to 
correct  problems.  Such  a  record  would 
assist  the  owner  or  operator  to  operate 
the  device  properly  throughout  its  life 
and  would  also  assist  the  enforcement 
personnel  in  determining,  v^ien 
reviewing  records  that  indicate 
problems  with  the  control  device, 
whether  the  device  had  been  properiy 
maintained  and  appropriate  corrective 
action  had  been  taken.  The  owner  or 
operator  would  be  required  to  record  the 
results  of  each  test  for  determining 
compliance  with  the  standard.  Also 
reqiured  to  be  recorded  would  be  any 
data  that  provide  reference  values  for 
parameters  that  are  important  to 
monitoring,  such  as  temperature  of  the 
firebox  in  a  vapor  incinerator  and  the 
benzene  concentration  at  the  inlet  to  a 
carbon  ads(Hber.  Some  of  these  data  are 
gathered  during  the  compliance  test, 
others  separately  (e.g.,  the  demonstrated 
bed  life  of  a  carbon  adsorber). 

These  records  would  be  required  to  be 
kept  fat  at  least  two  years,  at  until  the 
next  compliance  test  (or  time  that  the 
parameter  reference  value  is 
determined),  whichever  is  longer. 
Finally,  the  results  of  monitoring  the 
control  device  would  be  required  to  be 
recorded  for  at  least  2  years.  The  records 


would  inckide  any  periods  when  the 
boundaries  establishod  for  the 
monitwed  parameters  were  exceeded 
and  the  action  takm  to  correct  tlw 
IMoUem  that  led  to  the  exceedanoe. 

The  aftanaative  control  options 
require  reporting  in  addition  to 
reconOoaepiBg.  The  General  Provisimt 
require  nporting  of  compliance  tests.' ;  ■ 
This  would  be  submitted  each  time  a 
complianoe  test  is  performed.  The  rtile 
requires  compliance  tests  to  be  done 
initiaUy  and  at  the  request  of  EPA  (not 
at  predetetmined  intervals).  In  addition, 
the  rule  requires  reporting  of 
exoeedaaces  of  die  monitored 
parameters,  with  a  brief  descripticm  of 
the  corrective  action  taken.  Induded 
would  be  axcaedanoes  of  the  operating 
requireraeirts  such  as  if  the  source  were 
not  vented  to  a  fresh  carbon  bed  before 
the  maximum  concentrationpoint  was 
exceeded  on  the  spent  bed.  llie  reports 
are  required  quarterly.  When 
semiannual  reports  under  Subpart  L  are 
due,  the  information  for  the  quarterly 
report  should  be  submitted  as  part  of  the 
semiannual  report.  If  there  were  no 
exceedanoes  during  a  quarter  in  which 
no  semiannual  report  was  due,  reporting 
for  that  quarter  could  be  skipped  and  a 
notation  to  that  effect  included  in  the 
next  report  The  reason  that  quarterly 
reports  ne  required  for  these  control 
devices  is  because  the  monitoring  is 
generally  continuous  and  therefcve 
provides  a  ocmtinuous  recood  of 
problems  with  operation  and 
maintenance  of  tne  device.  Because  of 
the  hazardous  nature  of  benzene,  it  is ' ' 
important  that  enforcement  personnel 
are  alerted  to  plants  that  are  having 
problems  with  their  control  device  and 
are  potentially  in  violation  of  the 
standards.  The  enforcement  personnel 
can  then  move  quickly  to  mdce  sure  the 
problem  area  is  corrected. 

Any  owner  or  operator  subject  to  the 
provisions  of  this  part  shall  maintain  an 
up-to-date  file  of  monitoring  and 
recordings,  and  retain  them  for  at  least 
two  years  following.  Records  of 
equipment  and  process  design  are  kept 
permanently. 

These  data  would  include  information 
necessary  to  administer  the  program 
(such  as  source  identification  niunber. 
percent  by  weight  benzene  in  the 
process  s  fluid,  type  of  fogitive  emission 
source)  as  well  as  data  gammed  relating 
directly  to  leak  detection  and  repair 
(such  as  leak  dates  and  repair  methods). 
Respondents  using  gas-blanketing 
systems,  cloeed-vent  systems,  and 
control  devices  are  required  to  maintain 
reoHds  of  schematics,  design 
specifications,  piping  and 
instrumentation  dia^wns.  and  other 
information  related  to  changes  in  design 
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or  operatian.  Other  records  are  required 
for  sources  which  may  be  designated  fat 
no  deteoiable  emissions  or  as  unsafe  or 
(Uffictth  to  monitor. 

AH  reporto  are  sent  to  the  delegated 
State  or  Local  authority.  If  there  is  no 
such  delegated  audiority.  the  reports  are 
sent  directly  to  the  EPA  Regional  Office. 

Date  ebwaed  by  Agency  porsminel 
from  recMds  maintained  by  the 
raqtondrats  during  periodic  visits  are 
tabulated  and  publisned  for  internal 
Agency  use  in  compliance  and  ' 
enfeiCMBent  programs. 

Information  contained  in  the  report  is 
eatwad  iato  the  Aerometric  Infonnation 
Ralriaval  System  (AB(S)  FadUty 
&Aay8taaB  (AFS)  wdiich  is  operated  and 
maintained  by  EPA' s  Office  of  Air 
Quality  Pkmning  and  Stuidards.  The 
AFS  is  EPA's  database  for  the  collection, 
maJntftnaBTT  and  retrievd  of 
complJMBm  date  and  annual  emission 
inventory  date  for  over  100,000 
industrial  md  government  fedlities. 
EPA  uses  AFS  Iwr  tracking  OMnpliance 
nd  enforcsmmt  by  Localand  Steto 
regiitatary  agencies.  EPA  Ra^onal 
Offices  and  Headquarters.  EPA 
persoMMl  can  edit,  stare,  retrieve  and 
analyxB  A«  date  via  personal  oomputN 
terminals. 

Burden  Statement:  For  Subpart  L.  the 
Agency  ccMnputed  the  burden  for  each 
of  the  reconfteeping  and  reporting 
requiremeate  applicable  to  the  industry 
fat  the  currently  approved  1993 
biformation  Collection  Request  (ICR). 
Where  it  was  appropriate,  the  Agency 
id«itified  specific  tesks  and  made 
assumpti<Mis.  while  being  consistent 
with  the  concept  of  burden  under  the 
Paper  Reduction  Act.  The  1993  ICR 
review  was  the  first  since  promulgation 
of  the  rule  and  consolidated  the  added 
control  options  promulgated  in 
September  1991. 

For  Subpart  L.  the  majority  of 
industry  costs  associated  with  the 
information  collection  activity  in  the 
standards  are  labor  costs.  The  labor 
estimates  were  derived  from  standard 
estimates  based  on  EPA's  experience 
with  other  standards.  For  the  purpose  of 
the  1993  ICR  burden  analysis  it  was 
assumed  that  no  sources  choose  to 
comply  with  the  percent-allowable  leaks 
nor  skip  period  reporting.  Thus,  the 
burden  analysis  was  based  on  a  most 
burdensome  case  scenario  for  reporting 
and  recordkeeping. 

Recordkeeping  and  reporting 
requirements  are  an  ongoing  burden 
assodated  with  Uiis  ICR.  The  1993  ICR 
estimated  a  nationwide  annualized  cost 
to  respondents  for  recordkeeping  and 
reporting  requirements  of  $215,678  over 
a  3-year  period.  The  respondent  burden 
was  estimated  at  7,083  person-hours  per 


yeaer.  This  estimate  was  baaed  upon  a 
cost  of  $14.50  per  hour  plus  an 
overhead  rate  of  1 10  percent,  for  a  totel 
cost  of  $30.45  per  hour. 

The  following  is  a  breakdown  of 
burden  used  in  the  1993  ICR  for  Subpart 
L.  It  was  assimied  that  36  sources  wne 
subjed  to  the  standard  and  no 
addition^  sources  per  year  will  become 
subject  to  the  standard  over  the  past 
three  years.  The  ICR  allocated  224.5 
houre  per  respondent  for  implmnenting 
the  activities  required  to  meet  the 
reovdkeeping  and  reporting 
requiremoits.  Spedfically.  132  hours 
were  allocated  for  filing  and 
maintaiaiag  records,  4  hours  for 
ccmducting  Method  21  tests  during  the 
year,  57^5hotff8  for  creating  the 
infonnation  for  reporting  and  31  hours 
^  writing  the  r^KHt 

Subpart  Y:  Benzene  StiHVge  Vessels 

Respondents  are  all  owners  or 
operators  of  benzene  storage  vessels.  It 
is  estimated  that  126  existtaig  plante  are 
subject  to  the  stwidard.  All  owners  and 
operators  of  new  or  reconstructed  plants 
would  also  have  to  respond. 

In  ^  General  Provisions  of  40  CFR 
Part  61  applioriile  to  storage  vessels, 
require  up  to  four  separate  one  time- 
only  T9poits  fat  each  owner  or  operator: 
notific^on  of  construction  or 
reconstruction,  initial  source  report, 
notification  of  j^ysical/operational 
changes,  notificati<m  of  anticipated  and 
actual  startup.  Tha  initial  source  report 
is  the  only  one  of  these  reports  that 
would  be  required  from  existing  sources 
under  the  standard. 

Certain  records  and  reports  are 
necessary  to  assist  EPA  and  State 
agendes  to  which  enforcement  has  been 
delegated  in  determining  compliance 
with  the  standard. 

An  initial  emissions  test  is  not 
required  because  conducting  an 
emission  test  is  not  feasible.  Therefore, 
the  format  of  the  standard  is  that  of  an 
equipment  standard.  Owners  or 
operators  of  vessels  equipped  with  the 
spedfied  controls  are  required  to 
submit,  along  with  the  notifications 
required  by  tiie  General  Provisions,  a 
report  that  describes  the  control 
equipment  used  to  comply  with  the 
regulation.  Thereafter,  an  annual  visual 
inspection  is  required  of  the  primary 
seal  of  internal  floating  roof  vessels 
(IFR's)  (in  cases  where  no  secondary 
seal  is  present).  An  annual  seal  gap 
measurement  of  the  secondary  seal 
system  on  external  floating  roof  vessels 
(EFR's)  is  required.  The  following 
inspections  are  required  every  five 
years:  (1)  internal  inspection  of  seal 
system  on  IFR's  equipped  with  primary 
and  secondary  seals  in  situations  where 


the  owner  or  operator  has  dedded  to 
forego  the  annual  visual  inspecticn;  and 
(2)  measurement  of  gaps  between  the 
tank  wall  and  primary  seal  on  EFR's.  An 
internal  inspection  in  which  the  tank  is 
emptied  and  degassed  is  required  at 
least  every  10  years  for  IFR's. 

Another  control  option  allowed  is  for 
e%ynere  or  operators  to  equip  veesels 
with  closed-vent  systems  and  95- 
percent  efficient  control  devices.  It  is 
expected  tiiat  very  few.  if  my,  vessels 
will  be  equipped  with  these  systems: 
however,  ownen  or  operators  of  vessels 
with  such  systems  are  required  to 
submit,  for  the  Admini^rator's 
approval,  an  operating  plan  describing 
system  design  spedficati(ms  and  an 
operation,  maintenance,  and  inspection 
pW  for  the  system.  In  the  event  the 
owner  or  curator  has  installed  a  flare, 
a  report  showing  compliance  with 
visible  emission  provisions  shall  be 
fomished  to  the  Administrator.  For 
d(Med-vent  systems  with  control 
devices,  quartwly  reports  are  required 
infcHining  the  Administrator  of  each 
occurrence  that  results  in  excess 
emissions.  Annual  reports  of  the  results 
of  these  inspections  and  sealgap 
meesurements  are  required.  'Inese 
reports  shall  identify  eedi  stcu^e  vessel 
that  is  determmed  to  be  out  of 
compUance  with  the  standard,  the 
nature  of  the  defects,  and  the  date  the 
vessel  was  emptied  or  the  repair  was 
made.  The  owner  or  operator  shall  keep 
copies  of  all  reports  and  records 
resulting  from  these  inspections  for  two 

years. 

The  owner  or  operator  of  each 
benzene  storage  vessel  shall,  for  the  life 
of  the  sourceykeep  readily  accessible 
records  showing  the  dimension  of  the 
vessel  and  an  analysis  showing  the 
capacity  of  the  storage  vessel.  For  each 
vessel  witii  a  dosed  vent  system  and  95- 
percent  efficient  control  device,  records 
of  the  operating  plan  shall  be  kept  for 
the  life  of  the  control  device.  Records  of 
monitored  parameters  and  maintenance 
shall  be  kept  for  two  years. 

Burden  Statement:  For  Subpart  Y, 
EPA  estimated  the  nationwide 
aimualized  cost  to  respondents  at  a 
$47,045/yr  over  a  3-year  period.  The 
respondent  burden  is  estimated  at  1,545 
person-hours/yr.  Respondent  costs  are 
estimated  based  on  a  cost  of  $14.50  j)er 
hour,  and  on  an  overhead  rate  of  110 
percent  (for  a  total  cost  per  hour  of 
$30.45).  The  annual  reporting  burden  is 
estimated  at  a  $39.372/yr  over  a  3-year 
period.  The  number  of  responses  per 
year  is  estimated  to  be  162.  The  number 
of  responses  per  respondent  is  estimated 
to  be  five.  The  total  annual  responses 
are  estimated  to  be  810.  The  number  of 
hours  per  response  per  year  is  estimated 
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to  befmv.  TliMe  wrttiwitM  inchitfe  the 
tibn*  nseded  to  ravieW  inatractkos; 
develop,  eoquire,  imlall.  tad  utiliae 
terhnwogy  aod  sytt^n*  far  the  purpoMs 
of  coUecting.  velidating,  and  verifying 
infcrtMtfam,  proceerfng  end 
meintaining  infecmation,  and  diadoaing 
and  pfeivid£[ig  infora|ati(m:  adjust  tbs 
existing  Waya  toxxHnply  with  any 
pievioutly  eppliCBbi#  instructions  and 
leqDiraments;  train  dsnonnel  to  be  able 
to  ntpoad  to  a  coUeetion  of 
.infometioa;  search  ^ata  sources; 
conplete  and  review  the  collection  of 
infaneetion;  and  transmit  or  otherwise 
disclose  the  informefion. 
•       •       •       •      '  • 

An  Agency  may  ndt  conduct  or    " '^ 
^Mmsor.  and  a  persoi  is  not  lequirad ib ' 
reraond  to,  a  coUecti|m  of  inibnnatlon 
uniass  It  ditolays  a  currently  valid  OMB 
control  fniaber.  The  OMB  omtit>l 
nundiea  lorEPA's  nnilations  are  listed 
in  40  CTK  Part  9.  ThdEPA  %veuM  like 
to  solicit  ooBunaats  t0: 

0)  EvahMie  whether  the  proposed 
ceUacti<m  of  infocnetiOB  is  necessary 
for  the  propw  perfefiianoe  of  the 
fuKtions  ^the  sgen47.  inchiding 
whether  the  infonne^on  will  have 
inrectical  utility;        ; 

(U)  evahiale  the  eoeuiacy  of  the 
ageecy's  estimete  of  l|ie  burden  of  the 
propoeed  collection  ^f  iniofiBatioB, 
inchiding  the  vaUdit;  of  the 
methodology  and  aaatimptiflos  used; 

Qii)  enhance  die  filality,  utility,  and 
clarity  of  the  infonnaftion  to  be 
collected:  and  ' 

(iv)  minimize  the  biirden  of  the 
collection  of  informaiicm  on  those  who 
are  to  respond,  including  through  the 
use  of  approfwlate  automated  electronic, 
medianical,  or  other  technological 
collection  techniquee  or  other  fboms  of 
infcmiation  technolo^,  e.g.,  pomitting 
electronic  submissioii  of  responses. 

Send  conmients  regarding  these 
matters,  or  any  other  aspect  of  the 
infannation  coUectioh.  including 
suggestions  for  reducing  the  burden,  to 
the  contacts  listed  above. 

Dated:  November  24, 199S. 
EickCalbat. 

Acting  Dinctar,  Office  of  Compliance. 
(FR  Doc  95-29739  Pile4 12-7-95;  8:45  am] 
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EnvtooniMirtil  hnpaft  Statements; 
NoOoeofAvailabntty 

Responsible  Agmcy:  Office  of  Federal 
Activities,  General  Infonnation  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  Nowmber  27, 1995 


Through  December  01. 1699  Pursuant  to 
40CFR  1506.9. 

EIS  No.  9905S2,  FINAL  EIS,  USA.  MA, 
Army  Material  TsduMdogy  L^ooratoiy 
Reuse  and  Disposal,  Irap&nentetion, 
Town  of  Watertown,  Ifiddleeex. 
Norfolk.  Suffolk  and  Essex  Counties. 
MA.  Due:  Januvy  06. 1066,  Contact' 
James  Davidscm  (703)  274-5510' 

EIS  No.  9S0553.  DRAFT  EIS,  NAS. 
International  Space  Statiim.  Assembly 
and  Ope^on,  Space  Station 
Freedom  (SSF),  Due:  January  22. 
1906,  Contact:  David  P.  Ruttcz^ 
(713) 244—7756. 

EIS  No.  950554.  DRAFT  EIS,  DOE.  WA, 
Plutonium  Finishing  HaorfPFP) 
Stahilizition,  To  Safely  Reduced 
Radiation  Exposure  to  Worlnrs  and 
the  Environmoit,  Hanfoid  Site, 
Richland,  Benton  County,  WA,  Due: 
January  23, 1096,  Contact:  Bea  F. 
Burton  (500)  946-3606. 

EIS  No.  950555.  DRAFT  EIS,  FRC,  WA, 
Condit  Hydrodectric  Pra^  (fERC 
No.  2342-005).  Relioeesing,  White 
Sehmm  River.  Klickitet  and  Skamania 
Coumies,  WA.  Due:  Jenaary  22, 1906. 
Omtect  )(te  Blair  (202)  219-2645. 

EIS  No.  950556, 1»AFT  EIS.  AFS.  WA. 
Snoqualmie  Pass  Adaptive 
Management  Area  Pkut. 
hnpknmeotation.  Wenatchee  and  Mt. 
Bake-Snoquafanie  Naticmal  Forests, 
de  Ehun  and  Nortii  Bend  Ranger 
Districts.  Kittitas  and  King  Counties. 
WA.  Due:  January  31, 1996.  Contact: 
Floyd  Rogalaki  (509)  674-4411. 

EIS  No.  950557.  DRAFT  EIS.  FRC.  ME. 
Lowm  Androecoggin  Rivw  Basin 
Hydroelectric  Project.  Gulf  Island 
Deer  Rips  Project  (FERC  No.  2283- 
005)  and  Marcel  Project  (FERC  No. 
11462-000)  Relicensing  and 
Licensing,  Androscoggin  County,  ME, 
Due:  January  22. 1996,  Contact:  Alan 
Creamer  (202)  219-0635. 

EIS  No.  950558,  DRAFT  EIS,  GSA,  00. 
National  Oceanic  and  Atmospheric 
Administration  (NOAA) 
Consolidation  of  Facilities;  National 
Institute  of  Standards  and  Technology 
(NIST)  to  Upgrade  Facilities  and 
National  Telecommunications  and 
Information  Administration  (NTTA)  to 
Implement  Master  Site  Development 
Plan.  Site  Specific.  325  Broadway 
Campus.  Boulder  County,  CO.  Due: 
January  22, 1996,  Contact:  Sharon 
Malloy  (303)  236-7131. 

EIS  No.  950559.  FINAL  EIS,  MMS.  AL. 
TX,  MS,  LA.  1996  Central  and 
Western  Gulf  of  Mexico  Outer 
Continental  Shelf  (OSC)  Oil  and  Gas 
Lease  Sales  No.  157  (March  1996)  and 
No.  161  (August  1996).  Lease 
Offerings,  Ofiishore  coastal  counties 
and  parishes  of  AL.  MS.  LA  and  TX. 


Due:  January  06. 1996.  Contact: 
Aidite  P.  Meiancon  (703)  787-5471. 

EIS  No.  950560.  DRAFT  EIS.  FRC  WL 
Flambeau  River  Hydroelectric 
Projects,  Big  Falls  (FERC  No.  2930), 
ThMnai^le  (FQIC  No.  2475).  Uppar 
(FERC  Na  2640).  Lower  (FERC  No. 
2421).  Pixley  (FERC  No.  23%)  and 
Crowley  (FBIC  No.  2473). 
Relicen^ng.  WI .  Due:  January  22. 
1996.  Contact:  FVuik  Karwodd  (202); 
21fl^2782. 

EIS  No.  950561.  FINAL  EIS.  NOA. 
Atlantic  Mackerel.  Squid  and 
Butterfish  Fisheries.  Fishery 
Managnnent  Pl^.  Amendment  No.  S. 
Implem«itation.  Exclusive  Economic 
Zone  ^EZ)  off  the  US  Atkntic  Coast. 
Due:  January  23. 1996.  Contact: 
Rollttad  A.  Sduaitten  (301)  713-2239. 

EIS  No.  950562.  IMtAFT  EIS.  FHW.  WI, 
US  10  Highway  Improvements.  WIr-13 
and  US  10  in  Marshfield  to  WI-54 
and  US  10  in  Waupaca.  Funding  vaA 
COE  Section  404  Permit.  Wood. 
Portage  and  Waupeca  Counties.  WL 
Due:  January  22. 1996.  Coiitact: 
Wesley  Shemwell  (606)  829-7S00. 

EIS  No.  950563.  DRAFT  EIS.  FHW.  CA, 
CA-lOl/CuesU  (kade  (fif^way 
hnprovnnents.  1.1  Miles  north  of 
Reservoir  Canyon  Road  to  the  Guests 
Grade  Ov^ieed.  Funding  and  Peirait 
Issuance.  San  Luis  OMspo  County. 
CA.  Due:  Maic^  06. 1996.  Omtect: 
John  R.  Schukz  (916)  496-5041. 

EIS  No.  950564.  DRAFT  EIS.  OOE.  WA. 
Resource  faivestments  Luidfill 
Fedlity  Construction.  OCX  Section 
404  Pmnit  Issuance.  Pierce  Ccmnty. 
WA,  Due:  January  22. 1996.  Cmtact:  " 
Jim  Green  (206)  764-6906. 

Dated:  December  04. 1995. 
B.  KstlMriiie  Bins, 

Associate  Director,  NEPA  Comfdiance 

Division,  Office  of  Federal  Activities. 

[FR  Doc.  95-29983  Hied  12-7-95;  8:45  am] 


FEDERAL  COMMUNICATIONS 


Notioe  Of  PubHc  Information 
Cdloctions  Submitted  to  OMB  for 
Review  and  Approval 

December  4, 1995. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperworic  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Comments  are 
requested  concerning  (a)  whether  the 
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proposed  collection  of  informaticHi  is 
necessary  far  the  propm  fierfonnance  of 
the  functions  of  the  Commission, 
including  whether  the  infimnation  shall 
have  practical  utility:  (b)  the  accuracy  of 
the  Commissions  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected  and 
(d)  ways  to  minimize  the  burdoi  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  8, 1996. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  NW.,  Washington.  DC  20554  or  via 
internet  to  dconway9fcc.gov  and 
Timothy  Fain.  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street.  NW.. 
Washington.  DC  20503  or 
fain_tOal.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway6fcc.gov. 

SUPPI.BI««TARY  INFORMATION: 
OMB  Approval  No.:  3060-0028. 

Title:  Application  for  Authorization  of 
the  AuxiUaiy  Broadcast  Services. 

Fonn  No.;  FCC  313. 

7>pe  of  Review:  Reinstatement 
writhout  change  of  previously  approved 
collection  for  which  approval  hais 
expired. 

Respondents:  Businesses  or  other  for- 
profit;  State.  Local  or  Tribal 
Governments. 

Number  of  Respondents:  1.500. 

Estimated  Time  Per  Response:  5.166 
hours. 

Total  Annual  Burden:  7,749  houn. 

Needs  and  Uses:  FCC  Form  313  is 
used  by  permitees  or  Ucensees  of  AM. 
FM  and  TV  Broadcast  Stations  and 
eligible  networks  when  applying  for 
remote  pickup,  aural  microwave, 
television  microwave,  and  other 
auxiliary  broadcast  stations.  Data  is 
used  by  FCC  staff  to  determine  if 
proposal  meets  statutory  reiquirements 
and  to  ensure  that  interference  will  not 
occur. 
OMB  Approval  No.:  3060-0298. 

TJt/e:  Section  76.601. 

Form  No.:  W A. 

Type  of  Review:  Revision  of  currently 
approved  collection. 


Respondents:  Business  or  other  for- 
profit;  State.  Local  or  Tribal 
Governments. 

Number  of  Respondents:  14,673. 

Estimated  Time  Per  Response:  19.4 
hours. 

Total  Annual  Burden:  285,084  houra. 

Needs  and  Uses:  Section  76.601 
requires  that  every  cable  system 
operator  maintain  a  current  listing  of  the 
cable  television  channels  which  ti^t 
system  delivera  to  its  subscribers. 
Section  76.601(c)  and  (d)  require  cable 
systems  with  over  1,000  subscribers  to 
conduct  semi-annual  proof  of 
performance  tests  and  triennial  proof  of 
performance  tests  for  color  testing.  This 
collection  is  being  revised  to  request 
approval  for  the  third  party  disclosure 
in  section  76.601(d)  requiring  local 
franchise  authorities  to  notify  the  cable 
operators  who  will  be  ailed  third  days 
to  come  in  compliance  with  any 
preceived  signal  quality  problems 
which  need  to  be  corrected. 
OMB  Approval  No.:  3060-0520. 

Title:  Section  90.127(e)  Submission 
and  filing  of  applications. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Business  or  other  for- 
profit;  Not-for-profit-institutions;  State, 
Local  or  Tribal  Governments. 

Number  of  Respondents:  109,200. 

Estimated  Time  Per  Response:  5 
minutes. 

Total  Annual  Burden:  9,100  boiuv. 

Needs  and  Uses:  Section  90.127(e) 
requires  licensees  to  report  the  number 
of  mobiles  and  pagers  when  license  is 
modified  or  renewed.  This  information 
is  used  for  frequency  coordination  and 
licensing. 

Federal  Communications  Commiwion. 
William  F.  Caton. 
Actii^  Seaetary. 

IFR  Doc  95-29899  Filed  12-7-95;  8:45  ami 
aajjNQ  C008  ans-oi-r 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Detenninatlon  of  Insufficiency  of 
Assets  To  Satisfy  AH  Claims  of  Certain 
nnaneial  Institutions  in  Receivership 

AQENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 


Y:  In  accordance  with  the 
authorities  contained  in  12  U.S.C. 
1821(c),  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  was  duly  appointed 
receiver  for  the  financial  institution 
specified  in  suppicmentary 


INFORMATION.  The  FDIC  has  determined 
that  the  proceeds  which  can  be  realized 
from  the  liquidation  of  the  assets  of  the 
below  listed  receivership  estaie  are 
insufficient  to  wholly  satisfy  the  priority 
claims  of  depositors  against  the 
receivership  estates.  'Hierefore,  upon 
satisfaction  of  secured  claims,  depositor 
claims  and  claims  which  have  priority 
over  depositors  under  applicable  law, 
no  amoimt  will  remain  or  will  be 
recovered  sufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  creditor 
of  lessor  priority,  including  but  not 
limited  to,  claims  of  genersd  creditors. 
Any  such  claims  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tina  A.  Lamoreaux,  Counsel,  I^egal 
Division,  FDIC.  550  17tii  Street,  NW., 
Room  H-11027,  Washington,  DC  20429. 
Telephone:  (202)  736-3134. 
supplementary  information:  Financial 
Institution  in  Receivership  Determined 
to  Have  Insufficient  Assets  to  Satisfy  All 
Claims. 

atytrust,  #4382 
Bridgeport,  Connecticut 

Dated:  December  4. 1995. 
Federal  Deposit  Insurance  Coqxjration. 
Jeny  L.  Lsngley. 
Executive  Secretary. 

IFR  Doc.  95-29979  Filed  12-7-95;  8:45  am] 
aaxMO  oooc  •n4-oi-M 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Notice  Of  Proposed  Agency 
Information  Coilection  Activity; 
Request  for  Public  Comment 

AGENCY:  Federal  Labor  Relations 

Authority. 

ACTION:  Notice. 

■ 

SUMMARY:  The  Autiiority  is  soliciting 
public  comments  on  the  proposed 
information  collection  requirement 
described  below,  prior  to  submission  of 
the  proposal  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  as  required  by  the  Paperwork 
Reduction  Act. 

DATES:  Comments  due:  February  6. 
1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Solly  Thomas,  Executive 
Director,  Federal  Labor  Relations 
Autiiority,  607  14th  St..  NW.,  Room  420. 
Washington,  DC  20424. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Anderson  Speight,  Director  of 
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Pragram  DsvekKHnent,  Office  of  tbe 
General  Couneel.  2^2-482-6680  «ct. 
205.  A  oc^  of  the  ^n^KMed  informatioa 
coUection  lequuemleDt  can  be  examined 
at  the  Office  of  tbe  Qeoeral  Counsel.  607 
14th  St.  NW..  Suite  210.  Washington. 
DC  20424.  I 

SUPPLBnfTAMV  IW^WMTWW;  The 
Authority  wrill  subQiit  the  proposed 
infbrmatioo  collection  to  QMB  fot 
review,  as  required^iy  the  Paperwork 
Reductimi  Act  of  Ifflis  (44  U.S.C.  Chap. 
35  as  amended),     i 

This  Notice  solicits  conunents  from 
members  of  the  public  and  affiscted 
agencies  concerning  the  proposed 
coUection  of  information.  The 
commmts  will  be  iised  to:  (1)  Evaluate 
whether  the  pn^KMed  collection  of 
infonnaticHi  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Authority,  including  lyhether  the 
infonnatirai  will  hi^e  practical  utility; 
(2)  evaluate  the  accuracy  of  the 
Authority's  estimate  of  the  biuden  of  the 
proposed  coUecticHl  of  information;  (3) 
anh»nra  the  quality,  utility,  and  clarity 
of  the  information  tb  be  collected;  and 
(4)  minimJM  the  bipden  of  the 
collection  of  infomiation  on  those  who 
are  to  respond. 

This  Notice  also  lists  tho  following 
information: 

Title  ofProposali  Petition  Form. 

Description  of  tht  Need  for  the 
Information  and  Prpposed  Use:  The 
information  to  be  collected  by  the 
petition  form  is  req|iired  for  the 
Authority  to  be  ablf  to  process  and 
decide  representation  issues  arising 
under  the  Federal  Service  Lab<v- 
Management  Relations  Statute.  5  U.S.C 
§§  7101  to  7135.  The  information 
collected  on  the  petition  form  is  to  he 
used  to  enable  Authority  staff 
employees  to  contact  affected  parties  in 
representation  case;  proceedings,  and  to 
enJable  staff  employtoes  to  take  the 
necessary  steps  to  begin  the  prooessins 
of  the  petition.  The|  petition  fonn  will  be 
provided  to  membe|ra  of  the  public  who 
request  the  team  fr(}m  the  Authority's 
regional  offices,  to  enable  those 
members  of  the  public  to  initiate  a 
representation  case  proceeding  before 
the  Authority.  The  petition  form  is  filed 
with  an  appropriate  Authority  regional 
office. 

The  petition  fontt  includes  questions 
to  the  filer  concerning  the  issues  raised 
by  the  petition  anditM  results  the 
petitions  seeks  as  e  consequence  of 
filing  the  petition;  e  description  of  the 
collective  Migainiiig  unit  afiiected  by 
the  petition,  includUig  employees  who 
would  be  included 'or  excluded  from  the 
unit;  the  showing  of  emplmee  interest 
expressed  as  a  per  peat  of  the  unit 


affacted  that  supports  the  petition:  the 
names,  addresses,  and  tel^hone 
numbers  of  the  representatives  of  Uie 
umon(s),  agency^ies),  and  activity(ies) 
affected  by  the  petition;  the  date  of 
recognition  or  certification  of  the 
exclusive  bargaining  rmresentative.  if 
any,  of  any  unit  affected  bv  the  petition: 
and  a  dedaration  by  the  filer  of  the 
petition  as  to  the  truth  of  the  statements 
made  in  the  petition. 

Members  of  the  Affected  Public: 
Federal  employees  representing  Federal 
agencies  in  their  capacity  as  employer. 
Federal  employees  and  employees  of 
labor  organizations  that  are  representing 
those  l^or  organizations,  and  Federal 
employees  in  their  individual 
capacities,  are  the  members  of  the 
public  who  may  file  the  representation 
form. 

Estimation  of  the  Total  Numbers  of 
Hours  Needed  to  Prepare  the 
Information  Qdlection:  It  should 
ncKmally  take  a  party  no  longer  than  one 
hour  to  complete  a  petition  form  for 
filing  with  the  Autiiority.  In  FY  1995, 
496  representation  forms  were  filed 
with  the  Authority. 

AaliMrily:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chap.  35. 
as  amended. 

Dated:  December  5. 1995. 
SoUy  Humus. 

Executive  Director,  Federal  Labor  Relations 
Authority. 

FR  Doc  No.  95-29997  Piled  12-7-95;  8:45am 
aajjNQ  oooe  sn7-et>r 


FEDERAL  MARITIME  COMMUSION 

Notice  of  Agreements)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  QHnmisuon.  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  D.C  20573,  within  10  days 
after  the  date  of  the  Federal  Ftgff^y^  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  omununicating  with  the 
Commission  regarding  a  pouiing 
agreement. 

Agreement  No.:  203-011223-011. 

Title:  Transpacific  Stabiliz^on 
Agreement.  /^.'^-h*^ 


Parties:  AJ^.Moller-Maersk  Line,     .i 
American  President  Lines.  Ltd., 
Evergreen  Marine  Corp.  (Taiwan)  Ltd. .    . 
Hapag-Uoyd  Aktiengesellschaft,  Hanjin 
Shipping  Co..  Ltd.,  H]rundai  Merdiant 
Marine  Co.,  Ltd.,  Kawasaki  Kisen 
Kaisha,  Ltd.,  Mitsui  O.S.IC  Lines.  Ltd., 
Ne(filoyd  Lines  B.V..  Nept\me  CMent 
Lines,  Ltd..  Nippon  Yusen  Kaisha. 
Orient  Overseas  Container  Line,  Inc., 
See-Land  Service,  Inc.,  Yangming 
Marine  Transport  Corp. 

Synopsis:  llie  proposed  amendment 
clarifies  Article  5 — ^Agreement 
Authority  to  state  that  the  members 
have  the  authority  to  discuss  and  agree 
up(Hi  charges  and  conditions-,  rates,  and 
rate  levels  concerning  cargo  or  service 
contracts.  It  also  makes  other 
nonsubstantive  dianges  to  the 
Agreement. 

Agreement  No.:  202-011375-022. 

Title:  Trans-Atlantic  Conference 
Agreement. 

Parties:  Atlantic  Container  Line  AB. 
PftO  Containen  Limited,  Sea-Land 
Service.  Inc.,  Hapag-Uoyd  AG, 
Nedlloyd  Lijnen  BV,  A  J>.  Moller-Maersk 
Line.  Qio  Yang  Shipping  Co.  Ltd.. 
Mediterranean  Shipping  Company.  S.A., 
DSR-S«iator  Lines,  Polish  Ocean  Lines, 
Orient  Overseas  Container  Line  (UK) 
Ltd..  Transportadon  Maritime 
Mexicana.  S.A..  de  CV..  Neptune  Orient 
Lines  Ltd..  Nippon  Yusen  Kaisha, 
Tecomar  S.A.  de  C.V.,  Henjin  Shipping 
Co..  Ltd.  Hyundai  Merchant  Marine  Co.. 
Ltd. 

Synopsis:  The  proposed  amendment 
permits  the  parties  to  establi^  the  terms 
of  an  arrangement  to  promote  and 
facilitate  the  interchange  of  empty 
containen  between  than  and  to 
establish  a  coraput«ized  reporting 
system  on  ccmtainer  imbalances. 

Dated:  December  5, 1995. 

By  Order  of  the  Federal  Maritime 
Qimmission. 
JesaphCPdki^. 
Secntaiy. 
(FR  Doc  95-29963  Piled  12-7-95: 8:45  am) 


Ocean  rretaht  FomMfder  License 


The  Federal.  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  are  revoked 
pursuent  to  section  10  of  the  Shipping 
Act  of  1984  (46  U.S.C  app.  1718)  and 
the  regulations  of  the  Conmission 
pertaining  to  the  licensing  of  oceen 
neight  forwarden.  Elective  on  the 
corresponding  revocation  dates  shown 
below: 
License  Number  657 
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Name:  Spartan  Oversees  Shipping  Corp. 
Addrass:  181  South  Franklin  Ave., 

Vall^  Stream,  NY  11581 
Date  Rev(dced:  Novembw  1, 1995 
Reas(»:  Surrendered  license 

voluntarily. 
License  Niunben  3382 
Name:  W  J  J).E.  Corporation 
Address:  850  Center  Drive.  Elizabeth.  N) 

07201 
Date  Revoked:  November  5. 1995 
Reason:  Failed  to  mjiintain  a  valid 

surety  bond. 
License  Niunber  2097 
Name:  Concept  Cargo.  Inc. 
Address:  8269-8287  N.W.  54th  Street, 

Miemi,  FL  33166 
Date  Revoked:  November  20, 1995 
Reason:  Surrendered  license 

voluntarily. 
License  Niunber  2825 
Name:  Henry  L  Rosich  dba  Rosich 

Forwarding  Company 
Address:  409  Warren  Boulevard. 

Broomall.  PA  19008 
Date  Revoked:  November  20, 1995 
Reason:  Surrendered  license 

voluntarily. 
Bryant  L.  VanBrakle. 

Director.  Bureau  of  Tariffs,  Oatifkation  and 
Licetaing. 

[FR  Doc  95-29928  Filed  12-7-95: 8:45  am] 
aajJM  cooe  sne-ei-M 


FEDERAL  RESERVE  SYSTEM 

Scotland  Bancorp,  Inc.,  et  ai.; 
Fonnationsof;  AcquMlions  by;  and 
Margars  of  Bank  Holding  Companias 

Hie  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  ecting  on  the  applications 
are  set  forth  in  sectioa  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Eech  application  is  available  iat 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  ttieir  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Boerd  of  Govmuns.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
%mtten  presentation  would  not  suffice 
in  lieu  of  a  heering.  identifying 
specdfioally  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 


evidence  that  would  be  |xesented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  eech  of  these  applications 
must  be  received  not  later  than  January 
2.1996. 

A.  Federal  Keserre  Bank  of 
Richm^id  (Lloyd  W.  Bostian,  Jr.,  Seniw 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Viiyinia  23261: 

1.  Scotland  Bancorp.  Inc.,  Laurinburg, 
North  Carolina;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Scotland 
Savings  Bank,  SSB,  Laurinburg,  North 
Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

I.  Republic  Bancshares.  Inc.,  St. 
Petersburg,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Republic 
Bank,  St.  Petersburg,  Florida.  Comments 
rqarding  this  notice  should  be  received 
not  later  thm  Deconber  22, 1995. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  4, 1995. 
WilliuBW.Wiks, 
Secretary  of  the  Board. 
(PR  boc.  95-29931  Piled  12-07-95;  8:45  am] 
aajjNO  oooa  •tie-ei-f 


Southam  National  Corporation,  at  al.; 
Notice  of  Applicationa  to  Engage  de 
novo  in  Parmissilila  NonbanMng 
Acdvnias 

The  companies  listed  in  this  notice 
have  filed  an  applicaticm  imder  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
lB43(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanidng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  ac^vities  will  be  conducted 
throughout  the  United  States. 

Eack  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the  . 
application  has  been  accepted  for '' 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govnnors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenimce,  increased 
competition,  or  gains  in  efficiency,  that 


outweigh  possible  adverse  efiiects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  questicm  must  be 
accompanied  by  a  statement  of  the 
reesons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
(act  that  are  in  dispute,  sxunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  22, 1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

I.  Southern  National  Corporation, 
Winston-Salem,  North  Carolina;  to 
engage  de  novo  in  making,  acquiring,  or 
servicing  loans  or  other  extensions  of 
credit  pursuant  to  §  225.25(b)(1)  of  the 
Board's  R^ulation  Y. 

B.  Fedovl  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
Nortii  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

I.  South  Plains  Financial,  Inc., 
Lubbock,  Texas;  to  engage  de  novo 
through  its  subsidiary.  South  Plains 
Financial  Services,  Inc.,  Lubbock, 
Texas,  in  providing  for  others,  data 
processing  and  data  transmission 
services,  facilities  (including  data 
processing  and  data  transmission 
hardware,  software,  documentation  or 
operating  personnel),  pursuant  to  § 
225.25(bK7)  of  the  Board's  Regulation  Y, 
and  in  performing  real  estate  and 
perscmal  property  appraisals,  including 
tangible  and  intangible  personal 
property,  pursuant  to  §  225.25(b)(13)  of 
the  Board's  Regulation  Y.  These 
activities  wUl  take  place  in  the  state  of 
Texas. 

Board  of  Govemora  of  the  Federal  Reserve 
System,  December  4, 1995. 
WiUiamW.'mieB. 
Secretary  of  the  Board. 
{PR  Doc.  95-29932  Piled  12-8-95;  8:45  am) 
aajjNO  CODE  asio-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Sarvicas  Administrstion  (SAMHSA) 
Notice  Of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 


« 
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the  Subetance  Abuse  aad  Mental  Health 
Servicee  AdminlstrttioD  (SAMHSA) 
National  A&rittxy  ^oundl  injanuary 

IvBo.  j 

The  meeting  of  tfab  SAMHSA  National 
Advisory  Ommcil  i4iU  include 
discussiOBS  cooosming  SAMHSA's 
Rsauthoriration;  update  on  SAMHSA's 
demonstration  progfam;  SAMHSA's 
Managed  Care  faiiti^ive.  including  the 
role  of  SAMHSA  in  developing  mental 
heelth  and  substance  abuse  standards 
for  managed  care  fscilities:  report  on  the 
Performance  Partueiship  Development 
Process  and  Region^  Meetings;  and  a 
repent  on  the  CoOotmrring  Meeting.  In 
addition  various  oMstituency 
oiganizations  will  be  describing  their 
coUaborative  efibrtsiaronnd  the 
development  of  perlmmance  measures 
and  outcomes  mtmifortng,  and 
exemplary  community  based  programs 
will  M  deeaibing  tli«ir  eflbrts  to 
prevHit  and  treat  mental  and  addictive 
diaofdsfs.  Finally,  t^ie  will  be  status 
reports  by  the  Couniil's  work  groups  on 
Haekh  Care  Reform  hnd  Oiildren's 
Services.  Attendance  by  the  public  wiU 
be  limited  to  spece  Available. 

The  meeting  will  ^Iso  include  the 
review,  discussion  aad  evaluation  of 
contract  propoeals.  Therefore  a  portion 
of  the  meeting  nvill  ^  closed  to  the 
public  as  determined  by  the 
Administrator,  SAMHSA.  in  accordance 
with  Title  5  U.S.C  452b(c)  (3).  (4)  and 
(6)  and  5  U.S.C  appi  2 10(d). 

A  summary  of  thdmeeting  and  a 
roster  of  Coumdl  uManbers  may  be 
obtained  from:  Ms.  Susan  E.  Oey, 
Program  Aasistant,  SAMHSA  National 
Advisory  Council.  5600  nsfaan  Lane, 
Room  120-15.  RockHUe,  Maryland 
20857.  Telephone:  (101)  443-4640. 

Substantive  prosrim  infonnation  may 
be  obtained  fitim  m#  contact  %i^oee 
name  and  telefriiooflinunber  is  liMed 
below. 

Committee  Name:  Sebctanoe  AbuM  and 
Kfmtal  Hsahh  Services  Adrnlnistiation. 
Natioaal  Advimy  Coi«icil. 

IfcslliifOate:  lamia^  22. 1996. 

Place:  OBmi-Showhyn  Hotel  2S00  Ctlvart 
Stieet.  N.W.,  Wsshii^lDD.  DC  2000S. 

Open:  Jamiaiy  22, 1996. 9:00  s.m.  to  4:30 
pjn. 

Ckmd:  funugf  22.  |996. 5:00  p.m.  to  6  A) 
pjn. 

Ctmtact  Toiaa  Vauolui.  Roan  12C-1S. 
Paridawn  BuUding,  tdJ^phoM  (301)  443- 
4640  andPAXOOl)  Mi^-USfk 

Dsled:  Decamb*  4.  ^995. 

|«iUpev. 

CoamiUeeiianafamm  Officer.  Subetanee  ' 

AbueeandldmtalHmiASenieee 

AdminietTation. 

(PR  Doc  95-29934  FUsd  12-7-95: 8:45  an] 


Food  wkI  OruQ  AdnninMratton 

[PocltalNe.MIM»371] 

Mmkn  Dtflnitton  and  EHmlnatfon  of 
Lol^LoC  RalMMe  For  Well- 
CtMradertiMl  TherapMrtlc 
RaoombiiMnt  ONA  Doffvedand 
Monoclonal  Antfbody  Dlotechndo^ 
Prodiicta 

AGENCT:  Food  and  I>ug  Administration. 

HHS. 

ACTION:  Notice. 

MMMARV:  Hie  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
intnim  definition  for  well-charactariaMl 
therapeutic  recombinant  DNAnderived" 
and  m<moclonal  antibody  biotechnology 
products.  FDA  is  also  announcing  that 
PDA  is  eliminating  lot-by-lot  ralease  for 
licensed  well-diaracterized  therapeutic 
recombinant  E^IA-derived  and 
manocl<mal  antibody  biotechnology 
products.  After  approval,  manufocturera 
of  such  products  are  no  longer  requested 
to  submit  samples  and  protocols  for 
individual  lots  of  products  to  the  Center 
for  Biologies  Evaluation  and  Research 
(CBER)  for  routine  lot-by-lot  raleese. 
Manufocturen  may  begin  distributing 
products  affected  by  tUs  policy  after 
notification  by  CBER  and  without 
awaiting  approval  of  a  supplement  to 
their  product  license  applications.  This 
notice  is  intoaded  to  reduce 
unnecessary  burdens  for  industry 
without  diminishing  public  health 
protection. 

ADOnciiei.  Submit  written  comments 
to  the  Dockets  Manaosment  Brandi 
(HFA-30S).  Food  and  Drug 
Administration.  12420  PanJawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 
Comments  should  be  identified  with  the 
dodcet  niunber  found  in.  brackets  in  the 
heeding  of  this  document.  Two  copies 
of  any  oommnnts  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Received  oHnraents  are  availabb 
for  public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  pjn.,  Monday  through  Friday. 
FOR  FURTMER  MFONMATION  CONTACT: 
Regarding  lot  release:  Jerome  A. 
Donkm,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
200),  Food  and  Ikug 
Administration,  1401  Rockville 
Pike.  Rockville.  MD  20852-1448. 
301-594-2200. 
Regarding  the  definiti<m  of  a  well- 
characterized  therapeutic 
recombinant  DNA-derived  and 
monoclonal  antibody  biotechndogy 
product:  Jeen  M.  OlMn.  Center  for 
Biologies  Evaluation  and  Reseerch 
(HF>ff-630).  Food  and  Drug 


Administration.  1401  Rockville 
Pike,  Rockville,  MD  20852-1448. 
301-594-^3074. 
SUPPt^ffNTARV  MRMMATION:  This 
notice  is  being  issued  in  accordance 
with  the  principles  set  forth  in 
Executive  Order  12866.  Executive  Order 
12866  directs  Fed^  agencies  to 
implement  measures  that  will  reform 
and  streamline  the  r^ulatory  process  to 
avoid  unnecessary  regulatmy  burdens. 
In  the  November  1995  "Reinventing  the 
Regulation  of  Drugs  Made  bom 
Biotechnology"  reput.  the  President 
and  Vice  President  announced  a  series 
of  regulatory  reform  initiatives, 
including  FDA's  intention  to  issue  a 
notice  eliminating  lot-by-lot  release  for 
licensed  well-cheracterized  therapeutic 
recombinant  DNA-derived  and 
monoclonal  antibody  biotechnology 
products.  FDA  mode  a  commitment  to 
issue  the  notice  within  30  days  of  the 
report. 

Elimination  of  Lot-by-^At  Releeae 

Biologies  have  traditionally  been 
complex  mixtures  of  substances 
produced  primarily  bom  living 
organisms,  and  have  been  difficult  to 
characteriae  by  precise  tests.  They 
include  vaccines,  products  made  from 
humen  or  animal  blood,  and  other 
products  msde  from  a  variety  of 
materials.  Because  of  the  inlrarent 
variability  of  these  products,  eech 
individual  lot  of  most  bioio^cal 
products  has  been  sul^ect  to  evaluation 
and  testing  by  CBER  prior  to  release. 

Under  §610.2  (21 CFR  610.2).  the 
Director  ^CBER  may  require,  at  any 
time,  thet  samples  of  a  licensed  product, 
proto^ls.  and  test  results  be  subnitted 
to  CBER  for  official  release.  FDA  has 
invoked  lot-hy-lot  releese  to  help  ensure 
that  products  continue  to  meet 
established  stsnderds  before  they  are 
distributed. 

Historically,  lot-by-lot  release  has 
served  an  important  role  in  the 
regulation  of  oiotedmology  products 
and  has  prevented  the  distribution  of 
unacceptable  lots.  However,  greater 
control  has  been  achieved  by 
manu&cturera  over  the  production  of 
biotechnology  products  through  in- 
process  controls,  process  valiaation.  and 
advances  in  analytical  tedmiques.  For 
well-charactasiaed  therapeutic 
recombinant  IMA-derived  and 
monoclonal  antibody  Uotodmology 
poducts,  as  defined  below.  FDA  has 
found  that  once  a  company  hai 
demonstrsted  its  ability  to  consistently 
produce  acceptable  lots,  and  has 
procedures  in  place  that  will  prevent 
the  releeee  of  lots  that  do  not  meet 
release  specifications,  it  is  not  necessary 
fw  FDA  to  verify  that  eedi 
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manxifactured  lot  is  acceptable  for 
release. 

Accordingly,  as  provided  under 
§  610.2.  the  Director  of  CBER  is  no 
longer  requiring  that  manulacturere  of 
weU-characterized  therapeutic 
recombinant  DNA-derived  and 
monoclonal  antibody  biotechnology 
products  submit  samples  and  protocols 
to  CBER.  FDA  will  continue  to  monitor 
companies'  compliance  with  the 
lequiranent  in  §  610.1  (  21  CFR  610.1) 
that  they  assay  eech  lot  and  release  only 
those  lots  that  meet  reiease 
specifications. 

FDA  intends  to  revise  the  guidance 
entitled,  "Guidance  on  Alternatives  to 
Lot  Release  for  Licensed  Biological 
Products,"  (58  PR  38771.  July  20, 1993) 
to  reflect  the  new  procedures. 
Manufacturers  who  do  not  receive  a 
letter,  but  think  that  one  of  their 
licensed  products  meets  the  interim 
definition,  may  contact  Jerome  A. 
Donlon  (addntts  above). 

Eliminating  FDA  lot-by-lot  release 
should  not  compromise  the  safety, 
purity,  or  potency  of  licensed  well- 
characterized  therapeutic  recombinant 
DNA-derived  and  monoclonal  antibody 
biotechnology  products.  Because  of 
process  validation  and  current  in- 
process  controls  and  testing  for  these 
products,  identity,  purity,  and  potency 
can  be  controlled  and  measured.  In 
addition,  the  in-process  and  end- 
product  release  specifications  can  be 
validated  for  these  products.  Therefore, 
submission  of  lot  release  samples  and 
protocols  are  no  longer  viewed  by  FDA 
as  essential  to  the  ongoing  assurance  of 
safety  for  these  products. 

Eliminating  lot-by-lot  release  for  these 
products  furthers  FDA's  harmonization 
of  its  regulation  of  well-characterized 
therapeutic  recombinant  DNA-derived 
and  monoclonal  antibody  biotechnology 
products  between  CBER  and  the  Center 
for  Drug  Evaluation  and  Research. 

Manufecturers  are  still  required  imder 
§610.1  to  test  each  lot  and  release  only 
those  that  meet  release  specifications. 
During  inspections,  FDA  will  monitor 
compliance  with  those  requirements. 
Manufacturers  continue  to  be  required 
to  maintain  adequate  records  and 
retention  samples  under  21  CFR  211.170 
and  211.180. 

Interim  Definition 

FDA  has  prepared  the  following 
interim  definition  for  a  well- 
characterized  therapeutic  recombinant 
DNA-derived  and  monoclonal  antibody 
biotechnology  product: 

A  chemical  entity(ies)  whose  identity, 
purity,  impurities,  potency,  and  quantity  can 
be  determined  and  controlled. 

IdeOtity: 


a.  Recombinant  DNA  Biotechnology 
Products 

The  primary  structuie  is  knowm  (i.e.. 
amino  acid  sequence),  and 

The  secondary  structure  is  known  (e.g., 
disulfide  linkage),  and 

Post-translational  modifications  are  known 
(e.g.,  glycosylation),  or 

b.  Monoclonal  Antibodies 

The  identity  can  be  detennined  by  rigorous 
physicochemicai  and  immunochemical 
characterization  without  fully  knowing  its 
chemical  structure. 

Purity  and  iotpuritiaK 

The  purity  is  quantifiable. 

The  impurities  are  quantifiable,  and 
identified  if  fsasible. 

PotaBcy  aad  oHantity: 

The  biological  activity  is  measurable. 

The  quantity  is  measurable. 

Well-characterized  therapeutic 
recombinant  DNA-deiived  or 
monoclonal  antibody  biotechnology 
products  req\iire  proper  raw  material 
controls,  process  validation  and 
controls,  and  sensitive  and  validated 
test  methods  and  specifications.  FDA 
intends  to  use  the  definition  to 
determine  which  products  may  be 
exempted  from  lot-by-lot  release  and  to 
help  determine  whidi  products  may  be 
eligible  for  other  regulatory  initiatives 
directed  at  well-characterized 
biotechnology  products. 

FDA  invites  comments  on  its 
proposed  definition  for  well- 
characterized  therapeutic  recombinant 
DNA-derived  and  monoclonal  antibody 
biotechnology  products^  In  particular, 
FDA  invites  comments  on  whether  the 
proposed  definition  for  well- 
characterized  therapeutic  recombinant 
DNA-derived  and  monoclonal  antibody 
biotechnology  products  should  be 
expanded  to  include  other  categories  of 
products  that  would  be  considered  to  be 
well-characterized  and  should  be 
categorically  exempted  from  lot-by-lot 
release. 

In  the  Federal  Register  of  October  25, 
1995  (60  FR  54695),  FDA  announced 
that  it  is  sponsoring  a  public  scientific 
workshop  on  December  11  through  13, 
1995.  At  the  workshop  participants  will 
be  asked  to  refine  the  definition  of  a 
well-characterized  therapeutic 
recombinant  DNA-derived  and 
monoclonal  antibody  biotechnology 
product  as  set  forth  above.  After 
considering  the  information  presented 
at  the  worlwhop.  FDA  may  modify  the 
interim  definition  given  above. 
Manufacturers  of  well-characterized 
therapeutic  recombinant  DNA-derived 
and  monoclonal  antibody  biotechnology 
products  affected  by  this  change  in 

pohcy  will  be  notified  by  letter. 

CBER  does  not  intend  for  this  notice 
to  be  comprehensive.  If  a  manufacturer 

has  questions  concerning  application  of 
this  policy  to  one  of  its  licensed 


products  or  the  interim  definition,  it  can 
discuss  the  matter  with  CBER.  Although 
the  interim  definition  for  well- 
characterized  therapeutic  reoHnbinant 
DNA-derived  and  monoclonal  antibody 
biotechnology  products  in  this  notice  is 
not  binding  on  either  FDA  or 
manufecturere  of  biological  products 
and  does  not  create  or  confer  any  rights 
for  or  on  any  person,  it  does  represent 
the  agency's  current  thinking  on  that 
definition. 

Dated:  December  4, 1995. 
William  B.  Schuhz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  95-29960  Filed  12-5-95;  2:43  pm) 
aajjNO  coot  4iM-ei-r 


Pocket  NaMN-971WI 

Prescription  Drug  Product  Labeling; 
Public  Pattent  Education  Workshop 

AQB«CV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  a  public  wori^op. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  patient  education  workshop  to 
discuss  methods  and  criteria  for 
developing  and  evaluating  prescription 
drug  information  for  patients.  The 
purpose  of  this  workshop  is  to  obtain 
views  and  opinions  concerning  the 
criteria  for  useful  patient  information, 
and  is  part  of  FDA's  ongoing  initiative 
to  improve  the  distribution  of  adequate 
and  useful  prescription  drug 
information  to  patients.  FDA  encourages 
health  professionals,  consumer  groups, 
industiy,  academicians,  other  experts  in 
the  field,  and  interested  parties  to 
participate  in  the  workshop.  FDA  also 
invites  the  designers  of  primary 
information  systems,  which  produce 
either  written  information  or  computer 
programs  that  generate  prescription 
drug  patient  information,  to  display 
their  systems  for  educational  purposes. 
DATES:  The  public  patient  education 
workshop  will  be  held  on  January  9  and 
10, 1996,  from  8:30  a.m.  to  5  p.m. 
Submit  registration  notices  for 
participants  by  December  26, 1995. 
Submit  registration  notices  for  designers 
of  information  systems  by  December  19, 
1995.  Submit  written  comments  by 
January  31. 1996. 
ADDRESSES:  The  public  patient 
education  workshop  will  be  held  at  the 
National  Institutes  of  Health,  Natcher 
Auditorium,  9000  Rockville  Pike. 
Rockville.  MD.  Pre-registration  for 
workshop  participants  is  encouraged, 
although  not  required,  in  order  to 
facilitate  logistical  planning  of  the 
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breakout  discuMion  groups.  There  is  no 
ragistratian  lee  for  tlUs  wofksbop. 
Rafl^stratkm  fonns  c^n  be  obtaiaed  by 
caUng  301-443-Mab  or  writing  to  tbe 
Office  of  Haahb  Afi^  ATTN:  Patient 
Education  Woiksho^  Food  and  Drug 
Administratian  (HFT-M).  5600  Fisbere 
Lane.  Rockville.  MDI20857.  Submit 
written  viewrs  or  coniments  to  tbe 
Dodwta  Manaaamenl  Bmch  (HFA- 
305),  Food  and  Drug  Administratian. 
12420  Parklawn  Dr..  nn.  1-23, 
Rockville.  MD  20657.  Tbe  designers  of 
information  systemsjsbould  call  tbe 
contact  person  (addi^  below)  for 
registration  infbimatton.  A  more 
detailed  agenda  and  jwritten 
fnesmtations  will  be  placed  in  tbe 
dodwt.  identified  with  tbe  dodcet 
numbwr  found  in  bnfckets  in  tbe 
heeding  of  this  docutnent,  at  tbe 
Dockets  Management  Bmch,  and  will 
be  available  far  review  between  9  ajn. 
and  4  pjn..  Monday  through  Friday.  A 
transcript  of  tbe  gra^ral  sessions  of  the 
woricsbop  will  be  available  for  review  or 
purchase  (10  cmts  ppr  pegs)  at  tbe 
Dodcets  Management  Brandi 
approximately  5  business  days  after  the 
meeting.  Tbe  breakout  sessions  will  not 
be  transcribed. 

ran  FumMER  mfoimation  contact: 
Thomas  J.  McGinnis^  Office  of  Health 
AfEsirs  (HFY-40).  Fijod  and  Drug 
Administration.  560D  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5470. 
SUPPLBKNTART  MKImation:  In  the 
Federal  Kegister  of  August  24. 1995  (60 
FR  44182),  FDA  pufalisbed  a  proposed 
rule  which,  if  finaliasd,  is  intended  to 
increase  the  dissemination  of  useful 
written  prescription  :drug  information  to 
patients  who  receive  proscription  drugs 
on  an  outpatient  basts.  The  agency 
believes  that  such  information  must  be 
widely  distributed  ahd  be  of  sufficient 
quality  to  promote  ^e  proper  use  of 
prBscripti<m  drugs.  The  agency 
proposed  goals  (permrmance  standards) 
that  would  define  adceptable  levels  of 
information  distribu^on  and  quality.  To 
meet  the  performande  standard  for 
distribution  of  patieat  information,  the 
agency  proposed  thflt  by  tbe  year  2000, 
at  least  75  percent  of  people  receiving 
new  prescriptions  receive  useful  written 
information.  This  goal  was  adapted  from 
the  Public  Health  Sorvice's  "Healthy 
People  2000"  report;  In  addition,  the 
agency  proposed  that  by  the  year  2006, 
at  least  95  percmt  of  the  people  who 
receive  new  prescriptions  receive  useful 
written  information. 

FDA  {Hoposed  to  periodically 
evaluate  and  report  on  tbe  adiievem«it 
of  tbe  goels.  If  the  goels  are  not  met  in 
the  spedfled  timeframes,  FDA  proposed 
to  mum:  (1)  fanplentent  a  mandatory 


comprebensive  medication  guide 
program,  or  (2)  seek  public  comment  oa 
wb^er  the  comprehensive  program 
should  be  implemented,  or  wbetiber. 
and  vihai.  other  steps  should  be  taken 
to  meet  the  patient  infr»mation  goels. 

In  tbe  FeAsral  Kegister  of  Aistist  24, 
1995.  the  agency  proposed  the  following 
sevwi  spedfic  components  for 
determining  wbetlrar  patient 
information  is  useful:  Scientific 
accuracy,  consistency  with  a  standard 
format,  nonprcmiotional  tone  and 
content,  specifidty,  comprehensiveness, 
understandable  language,  and  legibility. 
The  agency  defined  tbue  components 
of  usefulness,  as  well  as  criteria  that 
could  be  used  to  judge  these 
compcments.  and  invited  comments  on 
their  appropriateiMSs.  The  agency  also 
stated  that  it  would  hold  a  public 
meeting  for  interested  ptarties  to  provide 
recommendations  and  rationale  for 
evaluating  usefulness  of  written 
information. 

The  agency  will  hold  a  public  patient 
education  woricshop  to  discuss  the 
methods  and  criteria  for  developing  and 
evaluating  the  usefulness  of  writtm 
information.  Tbe  patient  education 
woricshop  will  be  designed  to  obtain 
recommendations  from  tbe  public  about 
tbe  criteria  that  should  be  applied  to 
help  ensure  that  written  information 
provided  to  patients  is  "useful." 

The  ftatient  educatiim  workshop  will 
be  comprised  of  both  formal 
presentations  and  open  breakout 
discussion  periods.  Any  interested 
person  may  attend  and  partidpate  in  the 
discussions.  Tbe  workshop  will  include 
general  sessions  with  presentations  from 
FDA,  health  professional  groups, 
consumer  groups,  the  pharmaceutical 
industry,  academidans,  and  parties 
with  legal  and  regulatory  expertise.  The 
agency  also  intends  to  hold  breakout 
sessimis  throughout  the  2-day  workshop 
to  obtain  broad  partidpation  and  input 
from  workshop  attendees. 

FDA  believes  that  it  would  be  helpful 
for  workshop  partidpants  (induding 
FDA  staff)  to  learn  about  the  design  of 
current  patient  information  systems,  in 
particular,  programs  that  genoate  drug- 
spedfic  patient  information.  The  agmcy 
invites  the  designers  of  primary 
information  systems  (not  the 
customizers  of  systems  for  retail  outlets) 
to  display  their  systems  at  tlw  workshop 
for  educational  purposes  only.  No  sales 
or  solidtations  may  be  made  by 
exhibitors  at  the  workshop  site.  Due  to 
space  limitations.  FDA  may  be  forced  to 
limit  the  niunber  of  systems  on  display. 
In  doing  so.  FDA  would  seek  to  pwinit 
display  of  the  most  representative^ 
comprehensive  systems  available  for 
patient  information.  However,  tbe 


agency  invites  aU  iitterested  persons  to 
submit  lineal  views,  comments,  and 
descriptions  ^oemputer  programs  to 
tbe  Dockets  Management  foanch 
(address  dwve). 

Hie  agency  notae  that  the  omunent 
period  for  tbe  proposed  rule  that 
published  in  the  Federal  Kegisl«r  of 
August  24, 1005,  baa  recently  been 
extended  until  December  22. 1995  (60 
FR  5802S,  NovM^ier  24, 1995).  Because 
this  worilcdiop  wiO  occur  after  tbe 
comment  period  bes  dosed,  tbe  agency 
will  aoorat  ad<fiti«nal  comments  to  the 
proposed  rule  on  die  specific  issues 
raised  at  tbe  wtuksbop.  These 
oomiBents  will  be  considered  as  part  of 
tbe  agency's  delfteretions  regarding 
further  actioa  on  this  rulemaking.  For  - 
this  limited  puipoee.  written  comments 
may  be  submitted  to  the  Dockets 
Manageraeat  Branch  (address  above) 
until  Jeauary  31, 1906.  Comments  are  to 
be  identified  widi  tbe  docket  number 
found  in  brackets  in  tbe  heading  of  this 
document. 

A  summary  of  tbe  workshop  will  be 
induded  in  a  subsequent  Federal 
Regisler  notice  related  to  this 
prescription  drug  labeling  initiative. 

Dated:  Decomber  1, 1995. 
Wima»K.IW*anl. 
AsaociateCommiaaionerfoTMicy. 
(FR  Doc  95-29903  Filed  12-7-95;  8:45  am] 


NaUonal  Instituias  Of  Health 

Nattonai  kisdtula  of  Mental  Healtti; 
Motica  of  CToaad  Maadnfl 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  CtMnmittee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  (rfthe  following  meeting 
of  the  htetional  In^tute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpoee:  To  raview  and  evaluate 
grant  applicatkms. 

ConanHtee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Daie:  December  11. 1995. 

Time:  11a.m. 

Ffoce:  Parklawn  Building,  Room  9C-18. 
5600  Fishers  Lane,  Rodcville.  MD  20857. 

Contact  Person:  Michael  D.  Hinch, 
Parklawn  Building.  Room  9C-18, 5600 
Pishen  Lane,  Rockville,  MD  20857, 
Telephone:  (301)  443-1000. 

The  meeting  will  be  dosed  in  accordance 
With  the  provisions  set  forth  in  sees. 
5S2b(cX4)  and  5S2fa(cM6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  at  cranmeiclal  pn^Mrty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
•pplicatioas  and/or  proposals,  the  disdosiue 
ol  which  fvould  constitutB  a  cleariy 
unwarranted  invasion  of  personal  privacy. 
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This  notice  is  being  published  less  than 
fifinen  days  priOT  to  die  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cyde. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numben  93.242. 93.281.  B3.282) 

Dated:  December  4, 1995. 

Committee  Management  Officer,  NIH. 
VR  Doc  95-3000  Filed  12-7-95;  8:45  am) 

i4i4e-eMi 


KPARTMENr  OF  HOUSMQ  AND 
UMAN  DEVELOPMENT 


OMeooft 


I  ol  Prap— od  In^nwiUaw 

CMMCVOn  SOT  R^BHC  COMMMRi 

AQmcv:  C^ce  of  tbe  Assistmit 
Secretary  for  Policy  Development  and 
Reseocb,  HUD. 
ACnOH;  Notioe. 

•UMMARV:  Tbe  iMt]|>08ed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Managraaent  and  Bu^  (0MB)  for 
review,  as  requried  by  the  Paperworic 
Reducticm  Act  Tbe  Department  is 
solidting  public  comments  on  the 
subject  jMoposal. 

DATES:  Conunents  due:  February  6, 
1996. 


t:  Interested  perscms  are 

invited  to  sulmait  comments  regarding 
this  proposal.  Comments  should  r^r  to 
the  proposal  by  name  or  0MB  Control 
Number  and  should  be  sent  to:  Reports 
Liaison  Officer,  Office  of  Policy 
Develi^ment  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street  SW.,  Room  8226. 
Washington,  DC  20410. 
FOR  FVIRTNER  MFOmUTION  CONTACT: 
Jean  Lin,  Sodal  Sdence  Analyst,  Office 
of  Policy  Development  and  Research — 
telephone  (202)  708-0574  (this  is  not  a 
toll-free  number). 
SUPPLBMCNTARY  INfORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  tbe  Paperwork 
Reduction  Ad  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

This  Notice  is  solidting  comments 
from  members  of  the  public  and  afl^ected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  tbe  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  tbe  functions  of  the 
agency,  induding  whether  the 
inforroation  will  have  practical  utility; 


(2)  Evaluate  tbe  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quabty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
infnmaticm  on  those  who  are  to 
respond;  induding  through  tbe  use  of 
appropriate  automated  collection 
tediniques  or  other  forms  of  information 
technology,  e.g.  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Thh  of  Proposal:  Tbe  Survey  of 
Hi^itat  for  Himianity  Homriniyers  and 
Affiliates 

Description  of  the  need  for  the 
information  and  proposed  use:  Tbe 
information  is  being  collected  to 
examine  the  bomeownerehip  process 
and  homeoMmersbip  impacts  on  the 
individuals  and  community 
partidpating  in  the  Habitat  for 
Humanity  International  program.  This 
study  will:  (1)  describe  the  role  of 
HatMtat  in  assistii^  low-income  families 
achieve  bomeownerehip;  (2)  describe 
the  fwogram  experience  of  homeownere; 

(3)  examine  tbe  changes  in  tbe  quality 
of  life  of  partidpants  as  a  result  of 
h<Mneowner8bip;  and  (4)  assess  tbe 
benefits  of  homeownership  for  low- 
income  families. 

This  is  being  done  to  assist  tbe 
Department  in  formulating  its  national 
homeownership  strategy  for  expanding 
homeownership  opportunities  and 
improving  the  quality  of  life  for  low- 
income  families. 

Members  of  affected  public: 
Homeowners  of  the  Habitat  for 
Humanity  program:  100  homeowners 
will  be  individually  surveyed  and  200 
homeowners  will  be  partidpating  in 
exit  surveys  from  focus  groups. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  tbe  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  will  be 
collected  by  one-time  in-person 
interviews  with  100  homeowners.  These 
interviews  will  last  an  average  of  one 
hour.  Two  hundred  homeowners  will 
participate  in  exit  interviews  from  focus 
groups.  Exit  surveys  will  last  an  average 
often  minutes.  This  means  a  total  of  134 
hours  of  response  for  the  information 
collection. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  Chapter  35, 
as  amended. 


Dated;  htovember  29. 1995. 
Michael  A.  Stegman, 
Assistant  Secretary,  Office  of  Policy 
Devdopmeat  and  Research. 
(FR  Doc  95-29981  Filed  12-7-95;  8:4S  am) 
eaiJNQ  coot  4sio-a>-M 


Office  of  the  Aaalatwit 
CoiiMiMinity  PtonniiiQ  and 


for 


I  FacMHiea 


[Docket  No.  FR-477«-N-4q 

Federal  Property  SuHaMe  I 
to  Aaaiat  dte  I  lomaleaa 

agency:  Office  of  tbe  Assictant 
Secretary  Ibr  Commmity  Planning  and 
Development,  HUD. 
action:  Notice. 


t:  lliis  Notice  idmitifies 
unutitized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTY1ER  MTORMATION  CONTACT: 
Mark  Johnson,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TTX)  number  for  the  hearing  and 
speech-impaired  (202)  708-2565  (these 
telephone  nimibers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-027-7588. 
8UPPI.EMENTARY  MFORMATKM:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  sBviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
informatitm' provided  to  HUD  by 
Federal  landholding  agendes  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agendes  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property-.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
imsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agendes, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
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homwieM.  (2)  its  iataotioa  to  dedaie  the 
uwnwny  excess  to  the  tgrncf*  needs,  or 
(3)  a  statseaent  oCthe  mweae  thet  ths 
prapsrty  cannot  be  dsetsfed  eoBess  or 
made  amitaUe  for  use  «s  fKilitiss  to 
Msist  the  hoasdess. 

Piopsrtiee  hated  as  seitsbWavailable 
wiU  M  avsihUe  easdu^vely  for 
hoasalessaee  fv  a  fari#d  of  «a  days 
from  the  date  of  diis  Ni^lfoe.  HflBMriess 
Msiitsnre  pioviden  iatwestad  in  any 
such  property  should  ss«d  a  written 
expressiaB  of  interest  td  RilS.'addresMd 
to  Brian  Reooey.  DivisiiA  of  Hsalth 
Facilities  Plamdi^^  US.  Pufaiic  Hsalth 
Service.  HHS.  reom  17A-10.  SMO 
Flshsrs  Lsne.  HedcvflH  iiO}  20tS7: 
(391)  4«S*228S.  rnis  ii  not  a  toll-free 
nunAer.)  IfHS  wiU  auil  te  the 
intersslsd  providsr  sn  mhcstiOB 
padMt.  whidi  will  incMs  instnictioM 
for  caaq>lstiaa  the  ^pfd^atieB.  fa  order 
te  SModadas  die  oppasttmity  to  ntilias  a 
suitable  piopsrty,  pstwMais  should 
suhMJt  thste  wfitt—  HyaressicBs  of 
imsrsst  as  seoB  as  possfUe.  For- 
fian  plate  delstis  oeacsMBiM  the 
prsreesing  etfepphcatigns.  the  vsedar  is 
socoufeged  to  rsfcr  to  ths  faHsriai  rule 
fovssaiag  this  prepuB,  59  FR  2479B 
Qday24.1991).  , 

For  piopsaties  Ksled  #s  suitiMe/to  be 
excess,  that  property  Biy.  if 
suhseqwentiy  accepted  lis  excess  by 
GSA.  be  Bade  avaUabh^  for  use  by  the 
hoBMless  in  sccordsao^  with  o^Ucsble 
law.  subject  to  scrseniafe  for  eOier 
Federal  use.  M  the  ^>pfopriate  time. 
HUD  will  publish  the  pci^Mrty  in  s 
Notice  lowing  it  es  ell|Mr  sidtsbW 
available  or  suttableAuhvailBbk. 

For  properties  Hsted  «s  suitable/ 
unavsilable.  the  l«iuih«f«i4«g  agmcy  has 
decided  that  the  piuperty  cannot  be 
declared  excess  sr  msdt  available  for 
use  to  assist  the  homelees,  and  the 
property' will  not  be  av^Id>Ie. 

Piopaties  listed  ss  uaauitdile  will 
not  be  mode  availeble  Hr  any  other 
puzpoee  tat  20  days  froia  the  date  of  this 
Notice.  Homeless  assistSnce  providers 
interested  in  a  review  btr  HUD  of  the 
detnmination  of  iinsuiinbilitY  should 
call  the  toll  free  infnm^tion  une  at  1— 
800-027-7S88  for  detailed  instructions 
or  write  a  letter  to  Mail^  Johnston  at  the 
address  listed  at  thebe|huiing  of  this 
Notice.  Included  in  the  request  tot 
review  should  be  the  pibperty  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Esgisler,  the 
landholding  agency,  and  the  property 
number. 

For  mMe  informationi  regarding 
particular  properties  idSntiiSed  in  this 
Notice  {i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholdinl  agencies  at  the 


followiag  eddressus.  U.S.  Army:  ElsiHe 
Shns.  CECPW-fP.  VS.  Army  Centar  for 
Public  Works.  7701  Teto^ph  Roed. 
Akxandlia,  VA  22310-3852;  (703)  355- 
3475:  Dept  of  Energy:  Tom  Knox,  Reehy 
Specialist.  AD223.1, 1000  todepsndenoe 
Avmue  SW..  Washington.  DC  20585; 
(202)  599-1191:  (These  ere  not  udl-free 
numbers). 

Dated:  Dacamber  1, 1995. 
liriBliM-Lawhig. 
DaputyAmuUmi  SmmtiuyforEcoaoadc 

V.  Fs9ml  ^iBiliii  PlafljftepM 


DEPARTMENT  OF  THE  MTEMOR 
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South.  Suite  310.  Jacksoiville.  Florida 
32216-0912.  (telephone  904/232- 
2590,  f»  904/232-2404). 


BuUdingt  (by  State) 
Vtaginia 

■rirtot  U.S.  Amy  Baiia  n  Or. 
ISO  Pfadaoat  Avmtw 
BMclol  Co:  Waahii^lnn  VA  24201- 
I  JiidhaMiag  Ag— cy:  Amy 
Propaity  Nunber  219440317 
Status:  UednvtiUaMi 


.  >yofr- 


:  13.4ee  tqj.  ft,  2-tlafy  iriua 
,  brick  stooctun,  pteaaeca  at 
idfttcaw  rslMb.  (Prapaity  wac 
pebHthad  incemctly  on  lfl/,13/9S 


BuMingf(byStat^ 
Cofuectkut 

991^ 

Kaaila  Atomic  Povror  Lab,  ¥ViiMlMrSlle>r>  : 

WindMf  Co:  HartfBrd  Cr  0609S- 

Landholding  Agency:  Bneigy 

Propoty  Number  419540004 

Status:  Excess 

Reason:  Secured  Area 

CXiio 

Femald  Env.  Mgmt  Project 

7400WiUeyRoMl 

Femald  Co:  Hamilton  OH  45030- 

Landholding  Agency:  Eneigy 

Property  Number.  419540005 
Status:  Unutilized 
Reason:  Othw 
Comment:  contaminatioa 
Mound— Guard  Post 
Mound  Road 

Miamisbui^g  Co:  Montgomery  OH  45343- 
Land holding  Agency:  Energy 
Property  Number  419S40006 
Status:  Unutilized 

Reason:  Within  2,000  ft  of  flammable  or 
explosive  materiaL 

(PR  Doc  95-29803  FUed  12-7-95;  8:45  am] 
OOOC4aiO-»4l 


ofttwPiMIe 
•fan 


Raealpt  9f  an  AppNeaMon  fltr  a 


■wvard  Ootmly,  R.        ^^^^  .^^_  ^^^ 

AOawcv;  Fish  and  WildMsSsrvice. 

Interior. 

ACnONa  Notice  of  extensioD  of  die  ptddic 

coouBent  period. 

9IMaiMir:  The  Fish  and  WUdhfs  Servios 
gives  netioe  durt  the  puhik  coDunent    ~ 
period  on  the  enviranmental 
assessment/haUtat  coneervatioa  plan 
for  the  Pineda  Crassii^/Windown 
Farms  pn^scts  (Arahont)  qyplicstiaa 
for  an  incidental  take  permit  pursuant  to 
SectioD  10(a)  crfthe  Endengered  Species 
Act  (Act)  is  being  extended.  The 
Applicant  hae  been  assignsd  permit 
number  PRT-909474.  The  ar%faaal  30- 
day  conmaent  period  was  to  end  cm/ 
Aout  December  15, 1995  (FR  60:57247- 
49).  hi  the  intervening  period,  dm  Fish 
snd  Wildlifa  Service  was  ftuoed  to  ceese 
(^Mratioos  due  to  the  lapee  in 
Congressional  appropriations  during  the 
period  of  NoveiMer  14  dmmgh  19.  The 
Fish  and  Wildlife  Service  was  unsble  to 
e]q)editiously  respond  to  die  public 
requesting  the  documentadoB 
announced  in  the  origiiud  Federal 
ligistsi  notice.  The  Fish  and  Wildlife 
Serviibe  is  therefore  extending  the  formal 
puUic  comment  period  to  allow 
opportunity  for  public  review  end 
submittal  of  comments. 
DATE9:  The  public  comment  period  for 
this  proposal,  which  originally  doeed 
on  December  15. 1995.  is  now  extended 
lutil  December  28. 1995. 
AODKaSEa:  Persons  wrisbing  to  review 
the  application.  HCP,  and  EA  may 
obtain  a  copy  1^  %vriting  the  Service's    • 
Southeast  Regional  Office,  Atlanta, 
Gemgia.  Docummts  will  also  be 
available  fm  public  inspection  by 
appointment  during  nonnal  business 
hours  at  the  Regional  Office,  or  the 
Jacksonville,  Florida,  Field  Office. 
Writtoi  data  or  comments  concerning 
the  applicaticm.  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT-MS474  in 
such  comments. 

Regional  Permit  Coordinator,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta.  Georgia 
30345.  (telephone  404/679-7110,  fax 
404/679-7081). 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service.  6620  Southpctot  Drive. 


FOR  RNHWR  MTOMIATION  OONTMT: 
Dawn  Zattau  at  the  fecksonville. 
Florida,  Field  Office,  or  Rick  G.  Gooch 
at  the  AtUmta.  Geor^.  Regional  Office. 
•umiMDITAItV  ■rWiaflOll;  The  red- 
cockaded  woodpecker  (RCW)  is  a 
territnial.  non-migratny  cooperative 
breeding  bird  roedes.  RCWs  live  in 
sodel  units  called  groups  which 
generally  consist  of  a  breeding  pair,  the 
current  year's  ofEspring,  and  one  or 
more  helpers  (nonnally  adult  male 
ofEspring  of  the  Ineeding  pair  Cram 
previous  years).  Groups  maintain  year- 
round  tenritcRies  near  their  roost  and 
nest  trees.  The  RCW  is  unique  among 
North  American  woodpeckers  in  that  it 
is  the  only  woodpecker  th^  excavates 
its  roost  and  neat  cavities  in  living  pine 
trees.  Each  group  member  has  its  own 
CBvity,  although  there  may  be  multiple 
cavities  in  a  single  pine  6ee.  The 
aggregate  of  cavity  trees  used  by  a 
breeding  group  is  csHed  a  cluster.  RCWs 
forege  aunost  exclusively  on  pine  trees 
and  they  gMierally  psefnr  pines  greeter 
than  10  inches  diameter  at  breest  hei^t. 
Fraaging  habitat  is  contiguous  with  the 
cluster.  The  number  of  acres  required  to 
supply  adequate  foraging  habitat 
depends  on  the  quantity  and  quality  of 
thepine  stems  svailable. 

Tne  RCW  is  endemic  to  the  pine 
forests  of  the  Southeastern  United  States 
and  was  once  widely  distributed  across 
16  States.  The  species  evolved  in  a 
mature,  fire-maintained,  ecosystem.  The 
RCW  has  declined  i»imarily  due  to  the 
convnsion  of  mature  pine  forests  to 
young  pine  plantations,  agricultural 
fields,  residential  and  commercial 
developments,  and  to  hardwood 
encroachment  in  existing  pine  forests 
due  to  fire  suppression.  The  species  is 
still  widely  distributed  (presently 
occiirs  in  13  southeastern  States),  but 
remaining  populations  are  highly 
fragmented  and  isolated.  Presently,  the 
largest  populations  occur  on  federally 
owned  lands  such  as  military 
installations  and  national  forests. 
Continued  development  of  the  two 
tracts  may  result  in  death  of,  or  harm  to, 
any  remaining  RCWs  through  the  loss  of 
nesting  and  foraging  habitat.  The 
Service's  EA  outlines  two  alternatives  in 
response  to  this  application.  The  first 
alternative  is  a  no^ction  alternative, 
which  would  result  in  the  Service's 
denial  of  the  request  fcH'  incidental  take. 
The  second  alternative  is  to  accept  the 
application  as  sufficient  and  issue  an 
incidental  take  permit.  Under 
Alternative  2,  the  applicants'  HCP 
proposes  to  offeet  the  anticipated  level 


of  incidental  take,  by  implementing  the 
following  mitigation/minimization 
measures,  including  providing  adequate 
funding  to  enstue  their  success: 

1.  For  Pineda  Crossing,  terapoiary 
restrictions  on  construction  activities  at  the 
project  site  will  continue  during  tlM  ' 
pn^xieed  period  of  3  to  5  years  of 
reproductive  monitoring  and  translocatioos. 
This  will  provide  temporary  foraging, 
nesting,  and  roosting  habitat  Constructioa 
within  RCW  habitat  will  not  occur  until 
translocations  success  is  noted  at  the 
mitigation  site  or  for  3  years,  whidiever 
comes  first  If  young  birds  are  not  available 
for  3  years,  the  HCP  period  will  be  extended 
to  5  years. 

2.  Three  new  cluster  sites  wrill  be  created 
at  ttie  Hal  Scott  Preserve  in  Orange  Couaty. 
Each  cluster  site  will  con-sist  of  three 
completed  cavities  and  two  start  holes.  New 
cavities  will  be  caged  and  inspected  for  6 
nxmths  for  sap  lewage.  Any  trees  leaking  sap 
will  not  be  open^  for  use  by  RCW. 

3.  Aimual  monitoring  of  nesting  and 
roosting  activity  will  be  conducted  at  the 
project  sites.  During  nesting  season,  wreekly 
visits  to  occupied  cavity  trees  will  be 
conducted. 

4.  At  WindovOT  Farms,  the  single  male 
RCW  will  be  relocated  to  die  newly  created 
clusters  at  Hal  Scott  PQBserve,  along  with  a 
young  female  from  Pineda  Crossing  (if 
available),  or  torn  the  Big  Econlockhatchee 
population,  of  which  the  RCWs  occupying 
Hal  Scott  are  a  part. 

5.  The  young  birds  from  Pineda  Crossing 
will  be  translocated  to  the  newly  created 
clusters  at  Hal  Scott  Preserve.  Weekly  visits 
will  be  conducted  to  the  mitigation  site  once 
a  week  for  1  month  after  translocation  to 
inspect  the  cavity  and  the  surrotmding  area 
for  the  presence  of  these  birds.  Checks  of  the 
cluster  sites  will  also  be  made  four  times 
during  the  following  nesting  season  to 
monitor  reproductive  status  and  success. 

6.  Young  birds  from  the  surrounding 
population  in  the  Big  Econ  River  area  will  be 
used,  if  necessary,  to  augment  these  created 
cluster  sites  during  years  of  no  reproduction 
on  the  Pineda  Crossing  site. 

7.  At  the  mitigation  site,  inspections  will 
be  conducted  in  the  foil  and  winter  to  locate 
the  roost  sites. 

Dated:  December  1, 1995. 
Noreen  K.  dough. 
Regional  Director. 
IFR  Doc.  95-29941  Filed  12-7-95;  8:45  am) 
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Availability  of  an  Environmental 
AssossnMnt/Habitat  Conaarvation  Plan 
and  Receipt  of  Application  for 
Incidental  Take  Permit  for 
Construction  and  Operation  of  a 
Rasldantiai  and  Commorclal 
Development  in  Wbnberely,  Hays 
County,  Texas 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 


r:  Douglas ).  Barclay  (Applicant) 
has  applied  to  the  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
Appli^nt  has  been  assigned  permit 
number  PRT-808691.  Tbe  requested 
permit,  which  is  for  a  period  of  30  years, 
would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
[Dendroica  chrysoparia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  and  operation  of  164  acres 
ofresidential  and  commercial  <; 

development  in  Wimberely,  Hays 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  applications.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
frtaa  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  January  8. 1996. 
AOONESSES:  Persons  wishing  to  review 
the  application  and  EA/HCP  may  obtain 
a  copy  by  contacting  Joseph  E.  Johnston 
or  Sybil  Vosler.  Ecological  Services 
Field  Office,  10711  Burnet  Road,  suite 
200,  Austin.  Texas  78758  (512/490- 
0063).  Documents  will  be  available  for 
public  inspection  during  normal 
business  hours  (9  to  4:30)  U.S.  Fish  and 
Wildlife  Service,  Austin,  Texas.  Written 
data  or  comments  concerning  the 
application(s)  and  EA/HCPs  should  be 
submitted  to  the  Acting  Field 
Supervisor,  Ecological  Field  Office, 
Austin.  Texas  (see  ADDRESS  above). 
Please  refer  to  permit  number  PRT- 
808691  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  or  Sybil  Vosler  at  the 
above  Austin  Ecological  Service  Field 
Office. 

SUPPLEMENTARY  MFORMATKM:  Section  9 
of  the  Act  prohibits  the  "talung"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to.  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 
APPUCANT:  Douglas  J.  Barclay  plans  to 
construct  and  operate  residential  and 
commercial  development  on  164  acres 
in  Wimberely,  Hays  County,  Texas.  This 
action  will  eliminate  the  habitat  for  one 
to  two  pairs  of  golden-cheeked  warblers. 


i3M4 
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Tlw  appUcant  propoMS  to  ccMnpansala 
for  th^  incidental  lake  ci  golden- 
cfaaaked  vraibkr  habitat  hv  purdiasing 
20  acras  (rfmitigal^on  ciedit  frran  tbe 
Natuia  Coneervancy  of  Texas  Jnc.  to 
•oquire/BBaBagB  laiids  fat  the 
conaervBtion  of  the  goldn-cheelnd 

wnbler.  [ 

Aheraatives  to  Qdfl  actien  were 
leveled  becaaietrtliag  or  not 
develepiBg-die  su|)ect  property  with 
MefaDy  Melsd  spedai  pment  waanet 
ecawanricrily  faasfole. 
HtmjU.Vumhitm 

Wtgfomd  DiHCtar.  n^gioa  2.  Albuquerque, 
New  Mexico.  \ 

[PR  Doc  BS-afM4  I^led  12-7-«S:  8:45  am) ' 
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aOPlCT.  Piak  nd  WikOiJa  Service, 

kiteriOT. 

Acnoifc  Netioe. 


ice. 
feyeiuac 


r:  Weyerhheiuer  Company 
(Appbcmt)  is  seeking  m  kicidaital  take 
permit  from  the  Fish  and  Wildlife 
Swvice  (Service),  pursuant  to  Section 
10(a)(1)(B)  of  the  fndangered  Species 
Act  (Act),  as  ameqded.  The  permit 
would  auth<Hize  the  take  of  the 
American  Burying  Beetle  (Nicrophorus 
americanus),  an  endangered  species,  in 
Little  River  County,  Arkansas,  and 
McCintain  Connty,  CMdahoma.  for  a 
period  of  35  years,  The  proposed 
incidental  take  would  resuh  from 
normal  forestry  aqd  other  operational 
and  management  J>ractioes  performed 
on  the  Applicant'l  lands. 

The  Snvice  als4  announces  the 
avaikbiUty  of  a  habitat  conservation 
plan  (HCP)  and  environmental 
assessment  (EA).  the  Applicant's  HCP 
describes  conservation  measures  that 
will  be  taken  to  minimize  and  mitigate 
coinddentally  with  incidental  take  of 
the  American  burying  beetle  (ABB)  by 
undertaking  a  research  program  into  the 
long-term  conservation  needs  of  the 
affected  species  atid  by  limiting  certain 
groimd-disturbin^  activities.  Reporting 
and  amendment  procedures  are 
included  to  ensure  that  the  Applicant's 
management  activities  may  continue  to 
consider  the  latest  scientific  information 
pertaining  to  distribution  and  habitat 
requirements  of  the  ABB  and  to  address 
unforeseen  circumstances.  The  EA 
prepared  by  the  Service  describes  the 


environmmtal  oonsequenoes  oi  issuing 
or  denying  the  inddeBtal  take  permit. 
As  stated  in  the  EA.  the  Service 
proposes  to  isane  die  requested  peraait 
This  proposal  is  based  on  a  pwHminary 
determination  that  the  Ap^c^  has 
satisfied  the  requirKnants  farperaut 
issuance  and  that  the  HCP  picwides 
conservation  benefits  to  ^bs  ABB  that 
exceed  the  impact  of  the  expected  levri 
of  incidental  take.  Cc^es  <a^  EA  and 
HCP  may  be  obtained  by  makiiw  a 
written  reipiest  to  the  RB§i<aal  Office 
{See  AB0RES8ES  below).  Tlds  netioe  is 
provided  puisuaat  to  Section  10(c)  of 
Ae  Act  and  Natioaal  Envfewnwtal 
Poficy  Act  Regulaticms  (4eCFl(  1906.9). 
DATES:  WrfttMi  comments  oa  tin  permit 
application.  EA,  and  HCP  aheuldVe 
received  on  or  before  lamiary  t,  1906. 
AMMiatlS:  Pwsons  wiiUag  to  review 
die  q>plicatian.  HCP,  aii^  EA  may 
obtain  a  cqpy  by  wridag  &e  SetTka's 
Southeest  Re^onal  OfiBoe.  AHaata. 
Georgia.  Requests  tot  ue  doRBBents 
must  be  in  writing  to  be  processed. 
Documents  will  aJbo  be  avaiW^  for 
public  inspection  by  appojatanest 
duriag  nenaal  busiaess  kaacaat  the 
Regi(mal  Office,  or  the  jacksna. 
Misatsnppi.  Field  Office.  Wikten  data 
or  OMiiments  coacenoii^  the 
application,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  pomit  imder  nrr-M9072  in 
such  comments: 
Regional  Permit  Coordinator;  U.S.  Fish 

and  Wildlife  Service,  1875  Century 

Boulevard,  Suite  200,  Atlanta,  Gecffgia 

(404-679-7110.  fax  404-679-7081) 
Field  Supervisor,  U.S.  Fish  and  Wildlife 

Service,  6578  Dogwood  View 

Parkway,  Suite  A,  Jackson, 

Mississippi  39213  (601-965-4900,  fax 

601-965-4340) 
FOR  FURTHER  INFORIUTIOM  CONTACT:  Will 
McDearman,  Jackson,  Mississippi  Field 
Office  or  Rick  Gooch  at  the  Atlanta, 
Georgia  Regional  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 

of  the  Act,  and  implemen^g 
regulations,  prohibits  the  take  of  RCWs. 
Take,  in  part,  is  defined  as  an  activity 
that  kills,  injures,  harms,  or  harasses  a 
listed  endangered  or  threatened  species. 
Section  10(a)(1)(B)  of  the  Act  provides 
an  exemption,  under  certain 
circumstances,  to  the  Section  9 
prohibition  if  the  taking  is  incidental  to, 
and  not  the  purpose  of  an  otherwise 
lawful  activity. 

This  application  for  incidental  taking 
is  associated  with  a  three-way  land 
exchange  proposed  in  Arkansas  and 
Oklahoma.  It  involves  the  Applicant, 
the  Service,  and  the  Forest  Service.  The 
proposed  exchange  was  formulated  in 
consultation  with  State  and  local 


inteieets.  The  Applicant's  openness  to 
the  ^oposal  is  bued  on  its  interest  in 
conariidating  ownership  and  obtaining 
Imd  and  timber  more  strategical^ 
located  to  its  sawraiHs.  Addititmally. 
some  of  its  existing  lands  with  th^ 
associated  aon-tiiraer  values  are  better 
suited  fitv  puUic  owaenhip  and 
mmagement.  The  Applicant  and  the 
two  Federal  agencies  believe  the 
proposed  ex(£^^  satisfies  die  desire 
to  place  these  lands  in  pidiiic  ownership 
and  better  al^s  the  hi^est  and  best 
land  usee  wiu  landowner  interest  and 

The  land  exchange  is  approximately  a 
4  to  1  ratio,  with  the  AppMcant 
contributing  the  larger  share.  The 
AppHcaiM  will  trsnsibr  ^proximately 
150,000  acrea  to  the  Federal 
goTcnmient.  Abmft  100,000  acres  of  this 
las  In  southeast  Oldahoma  around 
Brdsea  Baw  Lake  and  near  the  ' 

McCurtaiBCoua^  WQdnnaess  Area,  a 
site  operated  by  the  CSdahoma 
Dapartment  irf  WikMfe  Coaswvati<m- 
O&K  acreage  cooriets  of  sites  tetal&ig 
approximately  25.000  acres  near  areas  of 
Strang  p«Mic  interest  including  Lake 
Oua<Ma,  Little  hCssouri  Wild  and 
Soe^c  River,  Glover  River,  Lower 
Mountain  Fork  River,  Flatside 
Wiidemess  Area  and  otherparts  of  the 
Ouachita  Natloial  Forest,  lite 
Applicant  will  also  transfer  some  25,000 
acres  of  nationally  significant  wetland 
habitat  to  the  Service  to  be  incorporated 
into  the  existing  Cossatot  National 
Wildlife  Refuge  to  be  managed  for 
public  benefits  associated  with  wetland 
flora  and  feuna. 

The  Apphcant  will  acquire 
approximately  40,t)00  acres  from  the 
Federal  government,  including  27,000 
acres  of  the  Tiak  Ranger  District  of  the 
Ouachita  National  Forest  in  McCurtain 
County,  Oklahmna.  The  remaining 
acreage  is  in  smaller,  scattered  tracts  in 
Garland,  Yell  and  Perry  Coimties, 
Arkansas.  As  a  result  of  the  land 
exchange  described  above,  the 
Applicant  will  obtain  ownership  of  land 
wiu  known  populations  of  ABB.  The 
ABB  is  known  to  occur  on  or  near  the 
Tiak  Ranger  District,  a  substantial 
portion  of  which  is  to  be  received  by  the 
Applicant  in  the  land  exchange.  This 
species  is  a  carrion  beetle,  femily 
Silphidae,  and  is  also  called  the  giant 
carrion  beetle.  It  is  the  largest  member 
of  a  guild  of  beetles  that  breed  and  rear 
their  young  on  vertebrate  carcasses.  Like 
other  burying  beetles,  the  ABB  is  a 
highly  social  species  that  provides 
biparental  care  to  its  young.  Once 
widely  distributed  throughout  Eastern 
North  America,  this  species  is  believed 
to  have  disappeared  from  most  of  its 
historic  range.  Very  little  is  known 


about  the  life  history  of  the  species, 
including  how  forest  structures  affect 
population  dynamics. 

Potfflitial  taking  incidental  to  the 
Applicant's  proposed  land  management 
activities  is  largely  associated  with 
forest  management  in  the  permit  area. 
There  are,  however,  a  variety  of  other 
potential  efiiscts  associated  mth 
ownership  and  management  which 
could  also  resuh  in  an  incidental  taking 
of  the  ABB.  The  following  forest  and 
land  management  activities  are  included 
for  permit  coverrae:  (1)  limber  harvest, 
logging  decks  and  pushout  roads  for 
access:  (2)  Site  preparation  activities;  (3) 
tree  planting;  (4)  thinning  and  pruning 
of  trees;  (5)  pesticide  use  and  prescribed 
burning;  (6)  food  plot  creation  and  other 
wildUfe  management  ectivities;  (7) 
leasing,  exploration,  and  mining  of 
minerals,  oils,  gas,  and. other  natural 
resources;  (8)  right  of  way,  road 
easements,  and  pipelines;  (9)  livestock 
grazing  and  fencing;  (10)  pond 
construction  and  maintenance;  (11)  road 
construction  and  maintenance;  (12)  fira 
lanes  and  helicopter  pads;  (13)  hunting/ 
recreational  use  activities;  and,  (14) 
miscellaneous  activities  which  may 
cause  minor  ground  distiubances.  To 
address  the  effects  of  these  activities  on 
the  ABB,  the  Applicant  proposes  to 
initiate  a  strategy  which  focuses  on 
addressing  research  and  management 
needs  of  the  ABB  on  a  landscape  scale. 
This  includes  a  baseline  survey  of  ABB 
abundance  and  distribution,  a  research 
and  monitoring  program,  restrictions  on 
pesticide  use,  limiting  ground 
disturbance  activities  during  certain 
periods  of  the  year,  and  an  adaptive 
management  approach  to  forest 
practices  that  incorporates  new 
informatim  on  the  ABB's  needs  and 
requirements  as  elucidated  by  the 
aforementioned  research/monitoring 
plan.  The  Applicant  will  provide 
funding  for  the  HCP  over  its  35-year  life. 

The  EA  considers  the  environmental 
consequences  of  several  alternatives; 
issue  the  requested  permit  as 
conditioned  by  the  HCP,  issue  a  permit 
predicated  on  a  different  mitigation/ 
minimization  strategy  for  the  ABB,  or 
take  no  action  (deny  permit).  The 
t  Service  finds  the  ^greatest  conservation 
benefits  accompany  the  HCP  and 
proposed  permit  llie  Service's 
proposed  alternative  is  to  issue  the 
requested  incidental  take  permit,  based 
upon  tlw  submitted  HCP.  The  principal 
environmental  consequence  of  permit 
issuance,  in  the  Service's  assesspent,  is 
to  sustain  or  enhance  the  status  of  the 
A§B,  via  implementation  and  funding 
the  mitigation  and  minimization 
measures  as  outlined  above. 


Dated:  December  1, 1995. 
Neraen  K.  deiigh, 
Reponal  Director. 

[PR  Doc  95-29942  Piled  12-7-95;  8:45  am] 
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Availability  of  an  Environmantal 
AssMsmanl/Habitst  Consarvation  PIsn 
and  Racalpt  of  Application  for 
Inddantal  Taka  Permit  for 
Construction  and  Oparabon  of  a  Mxad 
Usa  and  Basldantlal  Davalopmant  In 
Austin,  Travis  County,  TX 

AOENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  P-WB  Joint  Ventiire 
(Applicant)  has  appUed  to  the  Fish  and 
Wildlife  Service  for  an  incidental  take 
permit  pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act.  The  AppUcant 
has  been  assigned  permit  nimiber  PRT- 
808694.  The  requested  permit,  which  is 
for  a  period  of  10  years,  would  authorize 
the  incidental  take  of  the  endangered 
golden-cheeked  warbler  [Dendroica 
chrysoparia),  Tooth  Cave  ground  beetle 
(Rhadine  persephone],  and  Bone  Cave 
harvestman  [Texella  reyesi).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  operation  of  138 
acres  of  mixed  use  and  residential 
development  in  Austin,  Travis  County, 
Texas. 

The  Service  has  prepared  the 
'Environmental  Assessment/Habitat 
Conservation  Plan  for  the  incidental 
take  applications.  A  determination  of 
jeopardy  to  the  species  or  a  Finding  of 
No  Significant  Impact  will  not  be  made 
before  30  days  from  the  date  of 
publication  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  by 
January  8. 1996. 

ADORESS:  Persons  wishing  to  review  the 
application  or  the  EA/HCP  may  obtain 
a  copy  by  contacting  Joseph  E.  Johnston 
or  Sybil  Vosler,  Ecologicd  Services 
Field  Office,  10711  Burnet  Road,  Suite 
200,  Austin,  Texas  78758  (512/490- 
0063).  Documents  will  be  available  for 
public  inspection  during  normal 
business  houn  (9  to  4:30)  U.S.  Fish  and 
Wildlife  Service,  Austin,  Texas.  Written 
data  or  comments  concerning  the 
application(s)  and  EA/HCPs  should  be 
submitted  to  the  Acting  Field 
Supervisor,  Ecological  Field  Office, 
Texas  (see  ADDRESS  above).  Please  refer 
to  permit  number  PRT-808694  when 
submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 


Joseph  E.  Johnston  or  Sybil  Vosler  at  the 
above  Austin  Ecological  Service  Field 
Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler  and  cave  invertebrates. 
However,  the  Service,  under  limited 
circumstances,  may  issue  permits  to 
take  endangered  vkaldlife  species 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 
APPUCANT:  P-WB  Joint  Venture  plans  to 
construct  and  operate  138  acres  of 
mixed  use  and  residential  development 
on  333  acres  in  Austin,  Travis  County, 
Texas.  This  action  will  eliminate  the 
habitat  for  13  paira  of  golden-cheeked 
warblers.  The  applicant  proposes  to 
compensate  for  this  incidental  take  of 
golden-cheeked  warbler  habitat  by 
preserving  135  acres  of  golden-cheeked 
warbler  habitat  and  the  preservation  and 
maintenance  of  52  acres  with  5  caves 
containing  the  Tooth  Cave  ground  beetle 
and  the  Bone  Cave  harvestman  for  the 
conservation  of  the  golden-cheeked 
warbler  and  the  cave  invertebrates. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 
federally  listed  species  present  was  not 
economically  feasible. 
Nancy  M.  Kaufinan, 

Regional  Director,  Region  2.  Albuquerque, 
New  Mexico. 

(FR  Doc.  95-29943  Filed  12-7-95;  8:45  am) 
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Bureau  of  Land  Management 
[UT-S12-0S-0777-62] 

Meeting  of  ttie  Utah  Resource  Adviaory 
Council 

AGENCY:  Bureau  of  Land  Management, 
Utah. 

SUMMARY:  The  Utah  Resource  Advisory 
Council  will  meet  on  January  5-6, 199(5 
at  the  Howard  Johnson  Hotel,  Salt  Lake 
Conference  Room,  122  West  South 
Temple.  Salt  Lake  Qty,  Utah.  Council 
members  will  meet  from  9  a.m.  to  5  p.m. 
on  Friday,  January  5.  The  entire  first  day 
will  be  devoted  to  a  training  session  on 
rangeland  ecology.  The  Council  will 
reconvene  at  8  a.m.  on  Saturday, 
January  6.  A  discussion  of  the  planning 
process  to  develop  standards  and 
guidelines  will  be  the  primary  topic  the 
second  day.  A  public  comment,  period 
where  members  of  the  public  may 
address  the  Coimcil,  is  scheduled  for 
12:00  noon  on  the  6th.  The  meeting  will 
conclude  at  1  p.m.  All  sessions  of  the 
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Utah  Resource  AdWsory  Council    > 
meeting  are  open  t0  the  public 
FOR  nmncR  mfomiutkm  contact:  Don 
Banks,  Utah  State  Office,  Bureau  of  ^ 
Land  Managenient.i324  S.  State  St., 
Suite  300,  Sah  Lak#  Qty,  UT  84111; 
phcme  (801)  539-4021. 

Datod:  December  l,'i1995. 
CWilliaaLaa^ 
Utah  BLM  State  Dinc^. 
PR  Doc  9^^29940  FU^  12-7-05;  8:45  am) 
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LMsiiig  Of  PubNc  Land  Washington 
County.  Utah        | 

AQCNCV:  Bureau  of  tand  Management, 

Interior. 

action:  Notice  of  realty  action. 

•UMMARV:  This  notijce  involves  a  long 
term  lease  on  public  land  in  Utah.  The 
leese  is  intended  to  resolve  a  long- 
standing agriculture  trespass  and  would 
be  offered  non-c(Hn|)etitively  to  the 
current  user. 

DATE:  Comments  ^ould  be  received  by 
January  8, 1996. 

AOONESS:  Comments  should  be  sent  to 
the  Area  Manager,  Dixie  Resource  Area, 
345  East  Riverside  Drive,  St.  George, 
Utah  84770. 

FOR  FURTHER  MFORHATION  CONTACT: 
Randy  Massey,  Realty  Specialist,  (801) 
673-4654  ext.  274. 
SUPPLEMENTARY  MFORMATION:  The 
following  described  public  land  is  being 
proposed  for  a  long  term  agriciilture 
lease: 

Sail  Lake  kteiiiaa 

T.  40  S..  R.  17  W.. 
Sec.  29,  SEV4NEV4;  (portion  of) 

containing  approxipately  6.7  acrea. 

The  area  is  curretitly  being  used  as 
irrigated  pasture  aqd  has  been  used  as 
such  for  a  ntmiber  6f  years.  The 
issuance  of  the  lea^e  would  terminate  a 
long-standing  trespass.  The  proposed 
lease  would  be  issued  non- 
competitively  to  the  adjacent  land 
owner.  Application  for  the  lease  will  be 
accepted  upon  corapletion  of  the 
comment  period.  The  lease  would  be 
issued  for  not  less  than  fair  market 
rental,  and  the  lessee  shall  reimburse 
the  United  States  for  reasonable 
administrative  and  other  costs  incurred 
by  the  United  States  in  processing  the 
lease  and  for  monitoring  operation, 
maintenance,  and  rehabilitation  of  the 
fecilities  authorized.  The 
reimbursement  of  costs  shall  be  in 
accordance  with  4|  CFR  2920.6. 

For  a  period  of  30  days  from  the  date 
of  this  notice,  interested  parties  may 


submit  comments  to  the  Area  Managn, 
Dixie  Resource  Area,  address  noted 
above.  Any  adverse  comments  will  be 
evaluated  by  the  Area  Mmager  who 
may  vacate  or  modify  this  Realty  Actitm 
and  issue  a  final  determination.  In  the 
absence  of  any  objections,  this  Notice  of 
Realty  Action  virill  become  the  final 
determination  of  the  Bureau  of  Land 
Management. 
JaflMsO.  Crisp, 
Area  Manager. 

(FR  Doc  95-29911  Filed  12-7-95;  8:45  am] 
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INTERSTATE  COMMERCE 

[Dookat  Na  AB-32  (8uM«q.  70X)1 

Boston  and  Main*  Corpoialion— 
Abandonmsnt  Examption — In 
Mkldleaax  County,  MA 

Boston  and  Maine  Corporation  (B&M) 
has  filed  a  notice  of  exemption  tmder  49 
CFR  part  1152,  Subpart  F— Exempt 
Abandonments  to  u>andon  a  portion  of 
railroad  known  as  the  Tewksbury 
Branch  line,  between  milepost  0.75  and 
milepost  1.92,  a  distance  of 
approximately  1.17  miles,  in 
Tewksbury,  Middlesex  County,  MA. 
The  proposed  ccmsummation  date  of  the 
abandonment  is  January  8, 1996. 

B&M  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  eny  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  Will  be  efiiactive  on  January 


6. 1996,  imless  stayed  pending 
TBconsideration.  Petitions  to  stay  that  do 
not  involve  mvironmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  llS2.27(c)(2),2  and 
trail  use/rail  banking  requests  undw  49 
CFR  1152.29  3  must  be  filed  by 
December  18, 1995.  Petitions  to  reopen 
or  requests  for  pubUc  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
December  27, 1995,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Conunissitm  should  be  sent  to 
applicant's  representative:  John  R. 
Nadolny,  Iron  Hcu^e  Paric,  North 
Billerica,  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

B&M  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
mvironmental  and  historic  resources. 
The  Secti<m  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  12, 1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interetate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  29, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 

Secretary.  -..a 

(FR  Doc.  95-30607  Filed  12-7-95;  8:45  ami 
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■  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an       '  .' 
informed  decision  on  environmental  issues      '' '' ' 
(whether  raised  by  a  party  or  by  the  Commission's' 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Serrice  Hail  Lines,  S  I.CC2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  Rle  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Bail  Abandonment— Offers  of 
Finan.  Auist.,  4 1.CC2d  164  (1987). 

-'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sukwtances;  Notice  of  Registration 

By  Notice  dated  August  10, 1995,  and 
published  in  the  Federal  Register  on 
August  17, 1995,  (60  FR  42905),  Dupont 
Phannaceuticals,  The  Dupont  Merck 
Pharmaceutical  Company,  1000  Stevrart 
Avenue,  Garden  City,  New  York  11530, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Dmg 

Schedule 

Oxycodone  (9143) 

Hydrocodone  (9193) 

Oxymorphone  (96S2)  ..J... 

il 
II 
II 

No  comments  or  objections  have  been 
received.  DEA  has  determined  that  the 
registration  of  Dupont  Pharmaceuticals 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time^  Therefore,  pureuant 
to  Section  303  of  the  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act 
of  1970  and  Title  21,  Code  of  Federal 
Regulations,  Section  1301.54(e),  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  ordere  that 
the  application  submitted  by  the  above 
firm  n>r  registration  as  a  bulk 
manu&ctum  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  November  29, 1995. 


,K.Halriip, 

Deputy  Assistant  Administrator,  Office  of 

D^enion  Control  Drug  Enforcement 

Administration. 

(FR  Doc.  95-29961  Filed  12-7-95;  8:45  ma] 


Manufacturer  of  Controlled 
Substance^  Notice  of  Registratton 

By  Notice  dated  August  10, 1995,  and 
published  in  the  Federal  FeBirtar  on 
August  17. 1995,  (60  FR  42905). 
Noremco  of  Delaware.  Inc.  Division  of 
McNeilab.  Inc..  500  Old  S%«rede8 
Trffind<"g  Road,  Wilmington.  Delaware 
19801,  made  application  to  the  Drug 
Enforcement  Administraticm  (DEA)  to 
be  regjterad  as  a  bulk  manufacturer  of 
the  bade  danea  of  controlled 
substances  listed  below: 


Dnig 


Codame  (9060) ... 
Oxyoodone  (9143) 


Schedule 


Dtxig 

Schedule 

Hydrocodone  (9193) 

II 

Morphine  (9300) 

II 

Ihebaine  (9333) 

Alfenlanil  (9737)  

Fentanyl  (9801) 

H 
II 
II 

No  comments  or  objections  have  been 
reached.  DEA  has  determined  that  the 
registration  of  Noramco  of  Delaware, 
Inc.  to  manufactiire  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pureuant 
to  Section  303  of  the  Comprehensive 
Drug  Abuse  Prevention  and  (Control  Act 
of  1970  and  Title  21,  Code  of  Federal 
Regulations,  Section  1301.54(e),  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  (Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  November  29. 1995. 
Gene  R.  HaiiUp. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Ck>ntrol,  Dmg  Enforcement 
Administration. 

[FR  Doc.  95-29962  Filed  12-7-95;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  Standards  Admlnlstrstion 

Wage  and  Hour  Dhdsion 

Minimum  VMages  for  Federal  and 
Federally  Aesisted  Construction; 
Qeneral  Wage  Determination  Dedelone 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firam  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborere  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appoidix,  as  well  as  such  additional 
statutes  as  may  bvan  time  to  time  be 
enacted  ctmtaining  provisions  for  the 


payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
Tlie  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
fcwegoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
prooediue  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volimie  causes  procedures  to  be 
impractical  and  contrary  to  the  pubUc 
interest. 

Ceneral  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
frtim  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
-  earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
appUcable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entiUed 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimiun  paid  by 
contractors  and  subcontractora  to 
laborere  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  of  Wage 
Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Wellington,  D.C  20210. 
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Marfificatknu  te  Gtonenl  W^b 


The  number  of  dbdsicms  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis— Bacrai  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  Stna.  Dates  of 
IHiblication  in  the  Federal  iMister  are 
in  perentheses  foll|>wing  the  decisions 
being  modified. 

Vohune/ 

Connecticut 

CT9S0001  (Feb.  lOJ  1995) 

CT950004  (Pd).  10  199S) 
New  York 

NY9S0033  (Feb.  10^  1995) 

VaimaeU 

Matyland 

MD950001  (Feb.  IQ.  1995) 

MD9S0002  (Feb.  10, 1995) 

MD0S0006  (Feb.  10. 1995) 

MD950D12  (Feb.  IQ.  1995) 

MD9S0013  (Feb.  iQ.  1995) 

MD950015  (Feb.  iQ,  1995) 

MD950021  (Frit.  IQ,  1905) 

MD9SQ023  (Feb.  lO.  1995) 

MD950031  (Feb.  10, 1995) 

MD950039  (Feb.  10, 1995) 

MD950040  (Feb.  10, 1905) 

MDaS0043  (Feb.  10. 1995) 

MD950O46  (Feb.  \%  1905) 

MD950055  (Sept  7»,  1995) 
Pennsylvania 

PA950004  (Feb.  10|  1995) 

PA950008  (Feb.  10^  1995) 

PA9S0032  (Feb.  10(  1995) 

Vdumem 

Flodda 
FL950002  (Feb.  10^1995) 

Volume  IV 

Minaeeoti 

MN0S0005  (Feb.  10, 1995) 

MN950007  (Feb.  10, 1995) 

MN9S0008  (Feb.  lO,  1995) 

MN9S0012  (Fri).  IQ,  1995) 

MN950015  (Feb.  lO,  1995) 

MN950027(Feb.  10, 1995) 

MN956031  (Feb.  10. 1995) 

VQ4050035  (Feb.  10. 1995) 

MN9S0039  (Feb.  If.  1995) 

MN9500«»(Feb.  10. 1995) 

MN950058  (Feb.  If,  1995) 

MN950061  (Fd>.  If.  1995) 
Wisconsin 

WI9S0001  (Fbb.  101 1095) 

%VI0S00e2  (Feb.  10^  109S) 

WI9600Q3  (Fab.  10^  1995) 

WI9S00O4  (Feb.  10^  1995) 

WI950006  (Feb.  10^  1995) 

WI950007  (Febu  10^  1995) 

WI9S000e  (Feb.  lOi  1995) 

WI05000f  (Feb.  10^  1995) 

W9SOO10  (Feb.  lOi  1995) 

WlOSOeil  (Febi  101  IMS) 

WI0900U  (Fek  10(  1995) 

WI9500M  (Feb.  10^  1995) 

WI9S001S(Feb.  10^  1005) 

WI950016  O'ab.  10^  1905) 

VVI950017  (Feb.  IQi  1995) 

WI05001S  (Feb.  101 1995) 


WI050019  (FA.  10. 1995) 
WI950020  (Feb.  10. 1995) 
W19S0024  (Feb.  10. 1995) 
WI9S0025  (Feb.  10, 1995) 
WI950026  (Feb.  10. 1995) 
WI950027  (Feb.  10, 1905) 
WI950028  (Fd>.  10, 1995) 
WI9S0029  (Feb.  10, 1995) 
W19S0030  (PebL  10, 1995) 
WI9S0031  (Feb.  10, 1995) 
WI950032  (Feb.  10, 1995) 
W1950033  (Feb.  10. 1995) 
WI950035  (Feb.  10, 1995) 

Vo/unwV 

Arkansas 

AR9S0003  (Feb.  10. 1995) 

AR9S0008  (Feb.  10, 1995) 
Texas 

TX0500O3  0?tb.  10. 1995) 

TX950011  (Feb.  10, 1995) 

TX950012  (PA.  10, 1995) 

TX9S0013  (Feb.  10. 1995) 

TX950015  (Feb.  10, 1995) 

TX950018  (FA.  10, 1995) 

TX9S0060(Feb.  10, 1995) 

TX950081  (FA.  10. 1995) 

Volume  VI 

Alaska 

AK950002  (FA  10. 1995) 
NortbDakoU 

ND950002  (Feb.  10. 1995) 

Geaeral  Wage  Delei  iiiinatioo 
PuUicatioa 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
fc(und  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  IDavis- 
Bacon  and  Related  Acts".  This 
publication  is  avafhble  at  eadi  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
thecotmty. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Tedmical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
pim±ased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-a^y  :' ' ;     ■  :'^' , 
sub8cripti(m(s),  be  sure  to  sptidiy  ffie ' 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  me  six 
separate  volimies.  arranged  by  State: 
Subscriptions  include  an  aimual  edition 
(issued  in  Jan\iary  n  February)  which 
includes  all  current  general  wage 
determinations  for  tne  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  %veekly  updates  are 
distributed  to  subscribers.     *     ^• 


Signed  at  Washington,  D.C  this  ist  day  of 
Decemberl99S. 
PUlipJ.GiaaB. 

Chief,  Branch  qfConstruction  Wage 
Detemtinatkms. 
IFR  Doc  95-29649  Filed  12-7-95;  8:45  am] 


Employment  end  Training 
Adminietretion 

[rA-W-31.317:  TA-W-3M17A:  TA-W- 
31,31781 

Berrow  Meniifecturing  CorporeMon, 
Oehlonege,  Qeorgie,  et  el.;  Amended 
Certmcetion  Regarding  Eligibility  To 
Apply  for  Worker  Adiuetment 


In  aocordanoaAvith  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  R^arding  Eligibility  to 
Apply  for  Wori^er  Adjustment 
Assistance  on  October  6, 1995, 
applicable  to  all  workers  of  Barrow 
Manu&cturing  Corporation  located  in 
Dahlonega.  (Georgia.  The  notice  was 
published  in  the  Federal  Register  on 
October  27. 1995  (60  FR  5S064). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certificati(m 
for  woricers  of  the  subject  firm.  Based  on 
new  information  received  by  the 
company,  the  Department  is  amoiding 
the  certification  to  cover  the  woricers  at 
the  subject  firm's  Statham  and  Winder. 
Georgia  locations.  The  workers  at 
Barrow's  Statham.  Georgia  location,  - 
scheduled  to  close  before  January  1. 
1996,  produce  men's  and  boys'  dress 
and  casual  slacks  and  men's  and  boys' 
jeans.  The  Barrow's  woricers  located  in 
Winder,  Georgia  perform  cutting, 
shipping,  and  administrative  functions 
for  Barrow's  Georgia  manufacturing 
operations. 

The  intent  of  the  Department's 
certification  is  to  include  all  woricers  of 
Barrow  Manu£icturing  Corporation  who 
were  adversely  affected  by  increased 
imports  of  apparel. 

The  ameoded  notice  applicable  to  '.' 
TA-W-31 .317  is  hereby  issued  as 
follows:  ,  .^ 

"All  workars  of  Barrow  ManulKturing 
Corpocation,  Dahlonega,  Geoigia  (TA-Wt  ,-< 
31,317);  Statham.  Geogia  (TA-W-31,317A): 
and  Winder,  Georgia  (TA-W-31417B)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  )uly  27. 1994  are 
eligible  to  apply  far  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 
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Signed  at  Washington,  DC  this  22nd  day  of 
November  1995. 
RiMBdlT.Kila. 

Acting  Prog^xmi  Manager,  Policy  and 
Beemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc  95-29973  Filed  12-7-45;  8:45  am) 
mifffl  ooot  46ta-as-ii 


[rA-mif-31,07S  and  07M] 

Qentek  Building  Products, 
Inoorporatied,  Woodbrldge,  NJ,  end 
Qentek  Building  Products, 
Incorporaled;  Franklin  Park,  IL; 
Amended  CertHlcetion  Regerding 
EllglbHIty  To  Apply  for  Woriter 
Ad|ustment  Aeslstance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Woricer  Adjustment  Assistance  on  May 
30. 1995.  applicable  to  all  workers  of 
Gentek  Building  Products.  Incorporated, 
located  in  Woodbridge,  New  Jersey.  The 
notice  was  published  in  the  Federal 
Register  aa  June  21. 1995  (60  FR  32346). 

The  Depertment  reviewed  the 
certification  for  workers  at  the  subject 
firm.  New  information  received  from  the 
company  shows  that  woricer  separations 
will  occur  at  Gentek's  Franklin  Park, 
Illinois  production  facility.  The  workers 
produce  aluminum  and  vinyl  siding. 
Based  on  this  new  information,  the 
Department  is  amending  the 
certification  to  cover  woricers  of  the 
subject  firm  in  Franklin  Park,  Illinois. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Gentek  Building  Products,  Incorporated 
who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-31.075  is  hereby  issued  as 
follows: 

"All  workers  of  Gentek  Building  Products. 
Incorporated,  Woodbridge,  New  Jersey  (TA- 
W-31X)75),  and  Franklin  Parte.  Illinois  (TA- 
W-31, 075A)  who  became  totally  or  fwrtially 
separated  from  employment  on  or  after 
March  24, 1994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  0.C  this  22nd  day 
of  November  1995. 


IT.  Kile. 

Acting  Program  Manager.  Policy  and 
Beemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc  95-29971  Filed  12-7-95;  8:45  am] 
aaxiM  0001 4aia.30-M 


[TA-W-31,4S4;  TA-W-31,4S4A1 

Oxford  Induetrlee,  htc,  Oxford 
Shirtinge  DMeion,  Alemo,  Qeorgie,  et 
el.;  Amended  Certlflcalion  Regerding 
EllgMllty  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U,S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  October  13, 1995. 
applicable  to  all  workers  of  Oxford 
Industries,  Inc.,  Oxford  Shirtings 
Division  located  in  Alamo.  Georgia.  The 
notice  was  published  in  the  Fedml 
Register  on  October  27, 1995  (60  FR 
55064). 

At  the  request  of  the  company,  the 
Department  reviewed  the  subject 
certification.  Based  on  new  information 
received  by  the  company,  the 
Department  is  amending  the 
csertification  to  cover  the  workers  at  the 
subject  firm's  Lanier  Clothes  production 
focility  in  Bowman,  Georgia.  Shutdown 
operaticms  will  begin  in  December  1995. 
llie  woricers  produce  men's  pants. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Oxford  Industries,  Inc.  who  were 
adversely  affiscted  by  increase  imports 
of  apparel. 

Tne  amended  notice  applicable  to 
TA-W-31.454  is  hereby  issued  as 
follows: 

"All  workers  of  Oxford  Industries,  Inc., 
Oxford  Shirtings  Division,  Alamo,  Georgia 
(TA-W-31 ,4S4)  engaged  in  employment 
related  to  the  production  of  men's  dress 
shirts,  and  all  workers  of  Oxford  Industries, 
Inc.,  Lanier  Clothes,  Bowman,  Georgia  (TA- 
W-31,454A)  who  became  totally  or  partially 
separated  firom  employment  on  or  after 
September  7, 1994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C  this  22nd  day 
of  November  1995. 
RuaeeUT.KUe, 

Acting  Program  Manager,  Policy  and 
Beemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-29974  Filed  12-7-95;  8:45  am] 
aajjNG  coca  4Sio-ao-M 


[TA-4V-31.07V] 

Picker  Intemetional,  Inc.,  Clevelend, 
OH;  Amended  CerHfiCBtion  Regerding 
Eligibility  To  Apply  for  Worker 
Adjustment  Aeeletance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  die 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  YloTkBT  Adjustment 


Assistance  on  June  30, 1995.  applicable 
to  all  workers  of  Pic:ker  International, 
Inc.,  engaged  in  employment  related  to 
the  pnxluction  of  medical  imaging 
equipment  in  Cleveland,  Ohio.  The 
notice  was  published  in  the  Federal 
Register  on  July  19. 1995  (60  FR  37083). 

At  the  request  of  the  State  Agencry,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  medical  imaging 
equipment.  New  findings  show  that  the 
support  workers  (sales,  service  and 
administrative)  of  the  subject  firm, 
located  in  various  States,  should  have  % 
been  included.  The  intent  of  the 
Department's  certification  is  to  include 
all  workers  of  PicJcer  International,  Inc:. 
who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-31. 079  is  hereby  issued  as 
follows: 

"All  workers  of  Picker  International,  Inc., 
Cleveland,  Ohio,  and  at  various  field  offices 
listed  below,  engaged  in  employment  related 
to  the  production  of  medical  imaging 
equipment  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
13, 1994  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974: 

TA-W-31 ,079A    Alabama 
TA-W-3 1 ,079B    Arizona 
TA-W-31, 079C    California 
TA-W-31, 079D    Colorado 
TA-W-3 1,079E    Florida 
TA-W-3 1.079F    Georgia 
TA-W-31, 079G    Illinois 
TA-W-31, 079H    Indiana 
TA-W-3 1,0791    Iowa 
TA-W-31,079I    Kansas 
TA-W-31. 079K    Louisiana 
TA-W-31, 079L    Maryland 
TA-W-31,079M    Massachusetts 
TA-W-31, 079N    Michigan 
TA-W-31, 079O    Missouri 
TA-W-3 1 ,079P    Montana 
TA-W-3 1,079Q    New  Jersey 
TA-W-31, 079R    New  York 
TA-W-31, 079S    North  Carolina 
TA-W-31, 079T    Oregon 
TA-W-31, 079U    South  Carolina 
TA-W-31, 079V    Texas 
TA-W-31,079W    Virginia 
TA-W-31,079X    Washington 
TA-W-31, 079Y    West  Virginia 
TA-W-31,079Z    Wyoming." 

Signed  at  Washington,  DC  this  27th  day  of 
November  1995. 
RnaeU  T.  Kile.  ^ 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-29976  Filed  12-7-95;  8:45  am] 

aaoan  cooa  4aie-aMi 


Mi 
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(rA-w-m.M7Mda^Ai 


«id  WooMah.  tnootooialML  Atav.  QA: 


ElQWHIjf  To  Applyifof  WMtof 


In  •ocofdanoe  vriti  Sacdon  223  of  the 
Trad*  Act  of  1974  (t9  U.S.C  2273)  the 
Depertment  of  Laboi*  imied  a 
CettificBtkm  i^Eligihili^  to  Apply  for 
Vtotkm  Adjuetmentt  AMistaace  on 
Atigust  10, 1Q9S.  •p|dk:able  to  all 
wt^wn  of  Wooliiu.  Inoorporeted 
located  in  Allianc8,)Nefafadca.  The 
notice  was  publiah«d  in  the  Faderal 
legiiter  on  August  24. 1995  (60  FR 
44079). 

The  DepaitmeDt  itoviewed  the 
certification  for  wodkers  at  the  subject 
finn.  New  infcamation  received  from  the 
company  shows  thM  woiker  separations 
will  occur  at  Woolrich's  Alley,  Georgia 
sewing  &dlity.  The  woriiiers  produce 
laities'  and  men's  o«tarwear  and 
gpoftswear.  Baaed  oii  this  new 
infonnation,  the  Depaitment  is 
amending  the  certipcation  to  cover 
wovkefs  ^the  snbj^  firm  in  Alley. 
Geofgia. 

The  intmt  of  the  Department's 
certificatlGn  is  to  indude  all  woricers  of 
Woolrich.  Incmpor^ted  who  were 
adversely  affected  l^  increased  imports 
of  apparaL 

The  amended  nolf  ce  applicable  to 
TA-W-31.267  is  hereby  issued  as 

follOHTS: 

"All  workers  of  Woolrich,  IncocporBted. 
Alliance.  Neteaaka  (TA-W-31,267).  and 
Alky.  Georgia  (TA-^W-31.267A)  wiio  became 
totally  or  partially  separated  firom 
employment  on  or  after  )uly  12, 1994  are 
alible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  D.C  this  27th.  day 
of  November  199S. 
iMSaU  T.Kile, 

Acfntg  Program  Manakar,  Poiiey  and 
Bmmploymeat  Services,  Office  of  Trade 
Adjjukment  AMtitlanc$. 
(FR  Doc  9S-2907S  Fi^  12-7-95;  8:45  am) 
loooeieia 


[NAFTA-0068t) 


Q«nMi  Bulking  Products,  inc, 
Frmklin  Pvfc,  HHn^te;  NotiM  of 
Tw  HIM  WDon  Of  nv^otiQsllon 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implemontation  Act  (P.L.  103-182) 
coocaming  transiti^al  adjustment 
assistance,  hereinafier  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 


(19  use  2273).  an  investigation  was 
initiated  on  October  25, 1995  in 
re^KHise  to  a  petitioo  filed  by  a 
company  represeDtative  xgx  behalf  of 
wt^ns  at  Gantak  Building  Products. 
Inc.  located  in  Praaklin  VwSl,  Ulinoia. 
The  investigatirai  revealed  that  on  May 
9. 1995.  woricers  of  Gentek  Building 
Products,  Inc.  located  in  Woodbridge, 
New  Jersey  were  certified  eligible  to 
apply  for  NAFTA-TAA  under  Section 
250  of  the  Trade  Act  of  1974.  On 
November  28, 1995  an  amendment  was 
made  to  NAFTA-00414  to  inchide  all 
workers  of  Gentek  Building  Products. 
Inc  located  in  Franklin  Pu^.  Illinois. 
Because  the  sul^ect  woikers  have  been 
included  in  the  amendment  certification 
of  NAFTA-00414.  further  investigation 
in  this  case  would  serve  no  purpose, 
and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  D.C,  tbds  1st  day  of 
February  1995. 
WHWall  T.  Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-29969  Filed  12-7-95;  8:45  am] 


(HAPTA-00414  and  00414A] 

QanMK  Building  Products,  Inc^ 
Woodbridgs,  NJ  and  Qsntsk  BuUdlng 
Products,  Inc.,  Franklin  Parle,  IL; 
Amandad  CaftMcalion  Raganflng 
EHgKiUlty  To  Apply  for  NAFTA 
Tranaitional  Ad^ntwiant  i 


In  accordance  with  Sectitm  250(a). 
Subchapter  D.  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C  2273).  the  Department  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
May  9, 1995,  applicable  to  all  woikera 
at  Gent^  Buildhig  Products.  Inc 
located  in  Woodbridge.  New  Jersey. 

New  information  received  from  the 
company  shows  that  worker  s^>vations 
will  take  place  at  Gentek's  Franklin 
Pari(.  Illinois  production  facility.  The 
layoffs  are  the  result  of  a  shift  in 
production  to  the  subject  firm's 
Canadian  plant.  The  Department  is 
amending  the  certification  to  include 
the  Franklin  Park  workers. 

The  intmt  of  the  Department's 
certification  is  to  incliuie  all  woikers  of 
Gentek  Building  Products,  Inc  who  are 
adversely  a^acted  by  increased  imp<Nts. 

The  amended  notice  applicable  to 
NAFTA-00414  is  herri)y  issued  as 
follows:       -  -^       =    .  ,       • 

"All  workers  of  Gentek  Building  Products, 
Inc,  Woodbridge,  New  Jersey  (NAFTA- 
00414),  and  F^anUin  Park,  Wiiiois  (NAFTA- 


00414A)  yiho  became  totally  or  partially 
separated  from  employment  on  or  after 
March  29, 1994  are  eligible  to  q>ply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974." 

Signed  at  Washington,  DC  this  28th  day  of 
November  1995. 
RmmU  T.Kile, 

Actitig  Program  htonagpr.  Policy  and 
Reemfdayment  Services,  pH^fce  of  Trade 
AdfustmentAssistarice. 
[FR  Doc  95-29970  Filed  12-7--95;  8:45  am) 


INAFrA-00822;  NAFTA-4062SC) 

Samax  N,  ktc^  Cgglarton,  Virginia,  at 
aL;  Amandad  CarHflcalkMi  Ragarding 
ENgMiity  To  Apply  for  NAFTA 
TranaMonal  AdIuMmant  Aaslstanca 

In  accordance  with  Section  250(a). 
Subchapter  D.  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C  2273),  the  Department  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
October  25. 1995,  applicable  to  all 
woikera  of  Samax  II,  Inc  located  in 
^gleston,  Virginia.  The  notice  was 
piublished  in  the  Federal  R^btar  on 
November  9. 1995  (60  FR  56620). 

New  information  received  frtnn 
petitioners  shows  that  worker 
separations  have  occurred  at  Pacemaker 
Togs,  Inc.  in  New  York.  New  York,  the 
parent  company  of  Samax.  The  worken 
at  Pacemaker  Togs  provide  support  - 
services  for  the  Samax  plants. 

The  intent  of  the  Department's 
certification  is  to  include  all  worken  of 
the  subject  firm  who  were  adversely 
afiiected  by  increased  imports  of  apparel. 
Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  worken  of  the  parent  company. 
Pacemaker  Togs.  Inc..  New  YoA,  Nbw 
York. 

^  The  amended  notice  applicable  to 
NAFTA-00622  is  hereby  issued  as 
follows: 

"All  workers  of  Samax  n,  Eggleston, 
Viiginia  (NAFTA-00622);  andPacemaker 
Togs,  Inc..  New  York,  New  York  (NAFTA- 
00622C)  who  beicame  totally  or  partially 
separated  from  employment  on  or  after 
September  21, 1994  are  eligible  to  apply  for 
NAFTA-TAA  Section  250  of  the  Trade  Act 
of  1974."  ;,  ..:.,,..,..., v;    ...-,.v> 

Signed  at  Washingttm.  DCdils  22nd  day  of 
November  1995. 


IT.  Kile, 

Acting  Program  Manager,  Policy  and 
Beempk^ment  Services,  Office  cf  Trade 
Adjustment  Assistance. 
(FR  Doc  95-29972  Filed  12-7-95;  8:45  am] 
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OWea  Of  Fadatai  Contract  CompHanca 
Programs 

ConatructkNiContractora— AfRimaliva 
Action  Naqukamants;  Waaclaalew  of 


AOENCY:  OfBce  of  Federal  Contnct 
Compliance  Programs.  Labor. 
ACTION:  Notice. 


t:  As  part  of  its  regulatory 
reform  efforts,  the  D^>artment  of  Labor 
is  reviewing  reporting  requirements 
placed  <m  the  pid>lic.  The  Office  of 
Federal  Qmtract  Compliance  Programs 
(OFCCP)  has  determined,  as  part  of  its 
review,  that  the  present  routine 
submi^en  bv  covered  construction 
contracttMV  of  ^  Monthly  Employment 
Utilizati<»  Repwt  (CC-257)  is  no  lo^r 
necessary. 

IFFICTIVE  Mfi:  Decenber  8. 1995. 
FOR  PUnTNM  WtFOMtMWH  OONTACT: 
Annie  A.  BladcweU.  Diraotor,  Division 
of  Policy.  naimiBg  and  Program 
Development,  OFCCP,  202-219-9436 
(voica).  1-860-326-2577  (TDD).  Cc^ies 
of  this  Notice.  incIudiBg  cofries  in 
akemative  fonnMs,  may  be  obtained  by 
caUing  OPCCP  at  202-219-9430  (voice) 
or  l-«0O-^2fr-2577  (TDD).  The 
alternative  formats  available  are:  Large 
print,  electronic  file  on  computer  di^, 
and  audio-tape. 

aUPKBMNTARV  aPOWATIOIl;  In 
accordance  wdth  Executive  Onlor  11246 
(Sections  202,  203,  and  301),  the  equal 
opportunity  clause  included  in  non- 
exempt  GovMnment  contracts  and 
federally  assisted  construction  contracts 
requires  contracton  to  furnish  all 
infonnation  and  reports  required  by 
Executive  Order  11246  and  by  the  rules, 
r^ulations.  and  orden  of  the  Secretary 
of  Ubor  (41 CFR  60-1.4(aM5),  (b)(5)). 
Also,  n<m-exempt  Federal  construction 
contracts  and  subcontracts,  and 
federally  assisted  constructicm  contracts 
and  subcontracts  include  the  Standard 
Federal  Equal  Employment  Opportunity 
Construction  Contract  Specifications  (41 
CFR  60-4.3).  These  specifications 
require  construction  Cbntracton  and 
suboontractora  to  submit  any  reports 
relating  to  the  provisions  of  the 
regulations  as  maybe  required  by  the 
Government  (41  CFR  60-^.3(a)(14)). 

For  many  yean,  the  reports  routinely 
required  of  construction  contracton  by 
OFCCP  have  taken  the  form  of  the 
Mcmthly  Employment  Utilization  Reptort 
(CC-257).  Covered  construction 
contracton  have  been  required  to  record 
on  this  form  the  total  hotus  worked  by 
all  constructitm  employees  and  the 
number  of  houn  virerked  by  mincmty 
and  female  employees  by  construction 
'  trade,  on  constnu^n  projects  in  a 


specific  area.  The  CC-2S78  are  sent 
monthly  to  the  OFCCP  Area  Office  with 
jurisdiction  over  the  location  where  the 
contractor's  payroll  records  are  kept. 

The  requirement  to  file  the  CC-257, 
however,  has  had  only  limited 
application.  The  report  has  been 
required  only  of  approximately  tme- 
thiid  of  the  covered  construction 
contracton  every  month.  Briefly,  only 
constiucticm  work  performed  in 
geographic  areas  covered  by  minority 
goals  under  a  hometown  or  imposed 
plan,  as  listed  in  the  Federal  Eegistar  in 
1978,  are  required  to  report.  (45  FR 
85750:  43  FR  19473,  App^.  B) 
Approximately  35.000  reports  are  filed 
eadi  month. 

The  ongoing  review  of  regulatory 
requirements  and  the  identification  of 
existing  paperworii  requirements  which 
can  be  eliminated  without  significantiy 
affecting  compUance  with  the  Executive 
Order  bias  resulted  in  the  decision  to  no 
longer  require  the  routine  preparation 
and  submission  of  theOC-257. 
Eliminating  these  monthly  reports  will 
relieve  the  affected  constnictimi 
contracton  of  an  eetimated  419,000 
burden  houn  per  year  currendy 
calculated  under  tii6  Paperwoik 
Reduction  Act  (44  U.S.C  3501)  (C»^ 
control  number  1215-0163).  Also, 
ending  this  collection  of  information 
will  permit  OFCCP  to  utilize  its  limited 
resources  more  effidmiUy. 

It  is  important  to  note,  however,  that 
the  Executive  Order  and  regulations 
cited  above  continue  to  authorize  the 
Secretary  of  Labor  to  require  reporting 
fivm  contracton  subject  to  the 
regulations.  It  is  anticipated  that  such 
reporting,  generally,  will  be  associated 
with  instances  involving  the  resolution 
of  violations  of  the  regulations  and  as 
otherwise  deemed  appropriate  to  further 
the  purposes  of  the  Executive  Order. 
(For  example,  during  the  term  of  a 
construction  mega  project.) 

Therefore,  upon  publication  of  this 
Notice,  the  routine  monthly  compilation 
and  submission  of  the  form  CC-257  is 
no  longer  required  from  construction 
contracton:  Provided,  that  any 
contractor  or  subcontractor  required  to 
submit  such  reports  punuant  to  an 
extant  agreement  witii  OFCCP  shall 
continue  to  do  so  for  the  diuation  of  the 
agreement. 


Signed  at  Washington,  D.C,  this  17th  day 
of  November  1995. 
Baiiuvd  E.  AaMnoB. 

Assistant  Secretary  for  Employment 
Standards. 

Shirley  j.  WiiCBer, 

Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance. 

(FR  Doc.  95-29978  Filed  12-7-95;  8:45  am] 
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Buraau  Of  LalMT  Staliatics 

Proposed  Information  Collection 
Re^tfaat  SutNnNlad  for  PubHc 
CoMMnarrt  and  Racommendationaj 
MMMpleWerttaite  Report  and  Report  ei 


action:  Notice. 


auMMAMV:  The  Department  of  L^mm',  as 
part  of  its  ccHitinuing  effort  to  reduce 
paperw(M-k  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  commoit  on  proposed 
and/OT  continuing  collections  of 
informaticm  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  tmderstood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  "Multiple  Worksite 
Report."  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  individual 
listed  below  in  the  addr^  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  6. 1996. 
AOOMESSES:  Send  comments  to  ICarin  G. 
Kiuz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue.  N.E.,  Washington,  D.C.  20212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kiu^  on  202-606-7628  (this  is  not 
a  toll  bee  number). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  ES-202  Program  is  a  Federal/ 
State  cooperative  effort  which  compiles 
monthly  employment  and  quarterly 
wage  data,  lliese  data  are  collected  from 
State  Quarterly  Contribution  Reports 
submitted  to  State  Employment  Security 
Agencies  (SESAs)  by  employen  subject 
to  State  Unemployment  Insurance  (UI) 
laws.  TTie  ES-202  Report,  produced  for 
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each  calendar  quarter,  is  a  tuoiiaary  of 
tbaae  emplover  (niicro-level)  data  hy 
industry  at  the  coi^ty  leveL  Similar 
data  for  Federal  GiiwMiuneBt  employees 
covered  by  tlM  Unfaraployment 
Compensation  for  Federal  Bsptoyees 
(IXIFE)  Program  are  also  incluided  in 
each  State  report  Theae  data  are 
stthnitted  by  all  SB  States*  the  District 
of  Oohimbia,  Puerto  Rico,  and  the  Virgin 
Islands  to  the  Bur#«i  of  LAn  Statistics 
(BLS)  vAAdh  then  Sumrattixas  these 
macro-level  dale  1|>  produce  tetalafor 
the  St^  and  the  Nation.  The  ES-202 
Report.pravides  a  virtual  census  of 
aoaagricultMiel  s^iployess  and  their 
tvagas,  wMh  aboHlt47  percsKt  of  te 
#sdwrs  in  anricuture  covered  as  weH. 

As  part  eftte  S$-2«2  Pra^Mi,  dM 
Stales  ake  sand  aicro-level 
arapleymem  and  iraaes  data, 
supiihwentwd  wi/^  me  names  and 
addresaes  ef  empl^yets,  to  BLS.  These 
States' data  ■«  used  to  craale  a  BLS 
lamitiiTic  frame,  blown  as  tfw  Business 
EatahMshmet  List.  Thia  file  jMrasents 
ana  of  the  best  se^icas  of  datdM 
hidi^rial  and  geqpa^ical  data  OK 
employers  and  is  mad  as  the  sampling 
frame  for  most  BI^  siweys.  The 
Bustoees-Estahlislment  List  includes 
the  individual  fla|>loyer  empioyment 
umI  wages  data  along  with  associated 
business  idaotificption  inloimation  that 
is  maintained  by  #ech  State  to 
administer  the  UI,program  as  well  as  the 
UC7E(»opam. 

For  employers  having  only  a  angle 
phjraicBl  location  (worksite^  in  the  State 
and,  thiis.  operating  under  a  single 
assigned  industrifl  and  geograf^cal 
code,  the  data  from  the  States'  UI 
accounting  file  are  sufficient  for 
statistical  purposes-  Such  data, 
however,  are  inadjaquate  for  statistical 
purposes  for  tho8#  employers  having 
multiple  establishments  or  engaged  in 
different  industrial  activities  within  the 
State.  In  sudi  cas#8,  rhe  employer's 
Quarterly  Ccmtrifaiitions  Rep<»rt  may 
reflect  only  Statewide  employment  and 
wages  and  is  not  disaggregated  by 
establishment  or  worksite.  Although 
this  level  of  data  H  sufficient  for  many 
purposes  of  the  UB  Program,  more 
detailed  information  is  required  to 
create  a  sampling  frame  and  meet  the 
needs  of  several  ongoing  FederalVState 
statistical  programs.  As  a  result  of  the 
Multiple  Worksite  Report,  improved 
establishment  business  identification 
data  elements  haye  been  incorporated 
into  and  maintaioed  on  the  Business 
Establishment  Lift.  Establidmient 
identification  data  elements  in  the 
Business  Establishment  List  include  a 
physical  location;  address,  secondary 
name  (division,  trade  name,  subsidiary, 
etc),  and  rep<Kting  unit  description 


(store  number,  plant  name  or  number, 
etc.)  for  each  worksite  of  multi- 
establishment  employers. 

Enmloyers  with  more  than  one 
establishment  repwting  under  the  same 
U.I.  account  number  withfai  a  State  are 
requested  to  complete  the  Muhipie 
Worksite  Report  ^the  sum  of  the 
mnpleyment  in  all  of  their  seccmdvy 
establishments  is  10  or  greater.  T%e 
primary  wwksite  is  defined  as  the 
estahlidbonent  with  the  greatest  number 
of  raiployees.  Upen  receipt  of  the  first 
Multiple  Worksite  ReoMt  f<xm,  each 
empkrfer  is  requested  to  supply 
business  focatiim  identification 
informatiaB.  Thereafter,  this  reptwted 
infonnation  is  cm^uter-printcKl  on  ^e 
Multiple  Wc^uite  Report  eech^iartw. 
The  empliwer  is  requested  to  v«iiy  the 
accuracy  of  tiiis  bu^ess  identification 
inficnnatian  and  provide  anhf  the 
employmeirt  «ad  wages  for  eac^ 
woAaite  for  that  quarter.  By  using  a 
slandardiaed  form,  the  reporting  hurdoi 
on  many  large  eaoploysrs,  espedaUy 
^oee  aagaged  in  multiple  economic 
activities  at  various  lootiens  acrees 
numerous  States,  has  bean  reduced. 

Comparable  to  the  Mukiple  Woricnte 
Report,  die  function  of  the  Report  of 
Federal  Employment  and  Wages  is  to 
collect  employment  and  wage  data  for 
each  installation  of  a  federal  agency. 
The  Report  of  Federal  Employment  and 
Wage  aids  in  the  development  and 
maintenance  of  biisiness  identification 
information  by  installation.  The  Report 
of  Federal  Employment  and  Wages  was 
modeled  after  Ae  Multiple  Worksite 
Report  end  is  used  only  to  collect  data 
fiom  Federal  agencies  covered  by  the 
UCFE  program. 

n.  Current  Actions 

No  other  standardized  report  is 
available  to  collect  current 
establishment-level  employment  and 
wages  data  by  SESAs  for  statistical 
purposes  eadi  quarter.  Also,  no  other 
standardized  report  curr«itly  is 
available  to  collect  installation-level 
Federal  employment  and  wages  data  by 
SESAs  for  statistical  purposes. 

The  Bureau  of  Labor  Statistics  has 
taken  steps  to  help  reduce  employer 
reporting  burden  by  developing  a 
standardized  format  for  employers  to 
use  to  send  these  data  to  the  States  in 
an  electronic  medium.  The  Bureau  also 
established  an  Electronic  Data 
Interchange  (EDI)  Collection  Center  to 
improve  and  expedite  the  Multiple 
Worksite  Report  collection  process. 
Employers  who  complete  the  Multiple 
Worksite  Report  for  multi-location 
businesses  can  now  submit  employment 
and  wages  information  on  any 
electronic  medium  (tape,  cartridge. 


diskette,  or  coniputer-toKxmiputer) 
directly  to  the  data  collection  center,  in 
lieu  of  each  State  agency.  The  data 
oollectian  canter  then  distributes  the 
appn^riata  data  to  each  State.      > 

7>pe  of  AevMir  Extension  of 
curraatly  approved  collection. 

Agpnqr  Bureau  of  LbAmt  Statistics. 

TWe:  Multiple  Woiksite  R^ort 
(MWR)  and  Repml  of  Federal 
Emplqyment  and  Wages  (RFEW). 

0MB  Number:  1220-0134. 

fteguency:  Quarterly. 

Affected  Pablk:  Business  or  othw  for- 
profit  institutions,  not  for-profit  ^ 
inrtitutions,  Federal  Govemm«it.  amd 
State,  load  or  trihund  government. 

Number  of  Wmponiatts:  117.911. 

SgtumtBd  Time  ferBesponse:  22.2 
minutes. 

Total  Aacfen  Hoars:  174.50S  hours. 

Conunenls  submitted  in  response  to 
this  nedee  wiH  be  smnmarized  and/or   - 
hKhided  in  te  request  for  Office  of 
Man^eraMt  and  Bndget  af^proval  ef  the 
ICR:  diey  also  will  beoone  a  matter  of 
piiAiiC  record. 

Signed  at  WaridagtoB,  DC.  this  5A  day  of 
Dwambor,  IflM. 


w.  awan  Kasi.  jr.. 

Acting  Chief,  Btviaion  of  Management 

SystaoM,  Bunam  efUbHor  Statistics. 

(PR  Doc  95-ZM77  Filed  12-7-95: 8:45  am) 


l*anilon  and  Walim  Bofwfils 
Adminiaflradon 

(ProhMletf  Tranaactiea  Examption  96-IOt, 
Exemptfon  Appllcaliofi  Na  CMM973,  et  al.] 

Qrant  of  Individual  Examptions;  Kay 
Aldan,  Inc.  Monay  Purchaaa  Plan  (tha 
Plan),  at  al. 

AQENCY:  Pension  and  Welfare  Benefits 

Administraticm,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Fedval 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
simmiary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  refened  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
bran  available  for  public  inspection  at 
the  Department  in  Washington,  D.C  The 
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notices  also  invited  iirterested  persons 
to  submit  comments  on  the  re^ested- 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  pwson  might  submit  a 
written  raciest  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  witn  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  imless  otherwise  stated,  were 
received  by  the  Depiotment. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  e^ctive  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  «itire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 

Elans  and  their  participants  and 
eneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Kay  Alden,  Inc.  Money  Purchase  Plan 
(the  Plan),  Located  in  Chicago.  Illinois; 
Exemption 

(Prohibited  Transaction  Exemption  95-108; 
Exemption  Application  No.  D-099731 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  purchase  of  real  property  (the 
Piuchase)  by  the  Plan  from  Mr.  Vernon 
Nelson  (Nelson),  a  party  in  interest  with 
respect  to  the  Plan  provided  that:  (a) 
The  Purchase  is  a  one  time  transaction 
for  cash;  (b)  the  Plan  will  pay  no  more 
than  fair  market  value  for  the  Property, 
as  determined  by  an  independent 
qualified  real  estate  appraiser  at  the 
time  of  the  transaction;  (c)  the  fair 
market  value  of  the  Property  represents 
no  mme  than  25%  of  the  value  of  the 
Plan's  assets;  (d)  the  Plan's  interests 
with  respect  to  the  Purchase  are 
represMited  by  two  independent 
fiduciaries;  (e)  the  Plan  will  pay  no  fees 
or  commissions  associated  with  the 


Purchase;  and  (f)  all  terms  and 
conditions  of  the  Purchase  are  at  least 
as  fevorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  imrel^ed  party. 

For  a  more  complete  statement  of  the 
fects  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  17. 1995  at  60  FR  53805. 
FOR  FURTHER  MFORMATIOli  CONTACT: 
Allison  Padams  of  the  Department, 
telephcme  (202)  219-^8971.  (This  is  not 
a  toll-free  niunber.) 

Rea  Magnet  Wire  Conmany,  Inc. 
Employees'  Retirement  Savings  Plan 
and  Rea  Magnet  Wire  Company,  Inc. 
Union  Employees'  Retirement  Savings 
Plan  (togedier,  the  Plans)  Located  in 
Fort  Wajme,  Indiana;  Exemption 

(Proliibited  Transaction  Exemption  95-109; 
Exemption  Application  Nos.  D-10075  and 
D-100761 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  by  the  Plans  of  two 
guaranteed  investment  contracts  (the 
GICs)  of  Confederation  Life  Insurance 
Company  (CL)  to  Rea  Magnet  Wire 
Company,  Inc.  (Rea).  a  party  in  interest 
with  respect  to  the  Plans,  provided  the 
following  conditions  are  satisfied:  a)  the 
sale  is  a  one-time  transaction  for  cash; 
b)  the  Plans  will  receive  no  less  than  the 
fair  market  value  of  the  GICs  as  of  the 
date  of  the  sale;  and  c)  the  purchase 
price  will  be  not  less  than  the  GICs' 
accumulated  book  values  at  their 
maturity  date  (defined  as  total  deposits 
plus  interest  accrued  but  unpaid  at  the 
GICs'  stated  rates  of  interest  through  the 
date  of  maturity,  less  withdrawals)  plus 
interest  from  the  date  of  maturity 
through  the  date  of  the  sale  at  the  rate 
then  being  earned  under  the  Plans' 
"GlC/Stable  Value  Fund". 

For  a  more  complete  statement  of  the 
facts  and  representations  supportii^  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  25, 1995  at  60  FR  49426. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Leflcowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Pn^t  Sharing  Plan  of  NEBCO,  Inc. 
Located  in  Lincoln,  Nebraska; 
Exempti(« 

[Prohibited  Transaction  Exemption  95-110; 
Exemption  Application  No.  D-10096) 


The  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  secdon  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extensions  of  credit  in  the  form  of 
guarantees  and  advances  of  funds  (the 
Advances)  to  the  Plan  by  NEBCO,  faic. 
(the  Employer),  the  sponsor  of  the  Plan, 
with  respect  to  the  Guaranteed 
bivestment  Contract  No.  64238  (the  GIC) 
issued  by  Confederation  Life  Insurance 
Company  of  Canada  (Confederation); 
and  (2)  the  repayment  of  the  Advances 
by  the  Plan  to  the  Employer,  provided 
that  the  following  conditions  are 
satisfied:  (a)  All  terms  and  conditions  of 
the  transactions  are  no  less  favorable  to 
the  Plan  than  those  which  the  Plan 
would  receive  in  arm's  length 
transactions;  (b)  No  interest  payments  or 
expenses  will  be  incurred  by  the  Plan 
with  respect  to  the  transactions;  (c) 
Repayment  of  the  Advances  will  be 
restricted  to  proceeds  from  the  GIC  (GIC 
Proceeds);  (d)  Repayment  of  Advances 
will  be  waived  by  the  Employer  to  the 
Extent  that  Advances  exceed  the  GIC 
Proceeds;  and  (e)  All  unpaid  principal 
and  earned  interest  of  the  GIC  will  be 
completely  paid  by  the  Advances  to  the 
Plan  by  March  15,  2000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  6. 1995,  at  60  FR  52419. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Profit  Sharing  Plan  of  Constructors,  Inc. 
(the  Plan)  Located  in  Lincoln, 
Nebraska;  Exemption 

(Prohibited  Transaction  Exemption  95-111; 
Exemption  Application  No.  D-10097] 

The  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extensions  of  credit  in  the  form  of 
guarantees  and  advances  of  funds  (the 
Advances)  to  the  Plan  by  Constructors. 
Inc.  (the  Employer),  the  sponsor  of  the 
Plan,  with  respect  to  the  Guaranteed 
bivestment  Contract  No.  64238  (the  GIC) 
issued  by  Confederation  Life  Insurance 
Company  of  Canada  (Confederation); 
and  (2)  the  repayment  of  the  Advances 
by  the  Plan  to  the  Employer;  provided 
that  the  following  conditions  are 
satisfied:  (a)  All  terms  and  conditions  of 
the  transactions  are  no  less  favorable  to 
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the  Plan  than  tho^  whidi  the  Plan 
would  receive  in  ^na's  length 
transactions;  (b)  Ho  interest  payments  ot 
expenses  will  be  Incurred  by  the  Plan 
with  respect  to  the  transactions:  (c) 
Repayment  of  thei  Advances  will  be 
restricted  to  proceeds  from  the  CIC  (GIC 
Proceeds):  (d)  Beyaymoit  of  Advances 
will  be  waived  by  the  Employor  to  the 
Extent  that  Advances  exceed  the  GIC 
Proceeds;  and  (e)  All  unpaid  principal 
and  earned  interest  of  the  GiC  will  be 
completely  paid  )^  the  Advances  to  the 
Plan  by  Mardi  1512000. 

For  a  more  complete  statement  of  the 
{gM:ts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
prop«ed  exempt{(xi  published  on 
October  6.  IMS.  ^  60  FR  52421. 

FOA  FUfrmcn  mfoImiation  contact:  Mr. 
C  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toQ-free  number .) 

Unhrenal  Suety  Con^aay  Profit 
Sherii«  Plu  (tk#  PUn)  Located  is 
Liiirehi,  Nebraska;  ExeiqptiOT 

(Prohibited  Transaotion  Bxnnption  95-112; 
Exemption  Application  No.  D-lOOdS] 

The  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (bX2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c|(l)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extensions  of  credit  in  the  form  of 
guarantees  and  advances  of  funds  (the 
Advances)  to  the  Plan  by  Universal 
Surety  Compeny  (the  Employer),  the 
sponsor  of  the  Pllin,  with  respect  to  the 
Guaranteed  Investment  Contract  No. 
64238  (the  GIC)  i^ued  by  Confederation 
Life  Insiuance  Company  of  Canada 
(Confederation);  and  (2)  the  repayment 
of  the  Advances  by  the  Plan  to  the 
Employer;  provided  that  the  following 
conditions  are  sa|tisfied:  (a)  All  terms 
and  conditions  ojf  the  transactions  are 
no  less  favorabletto  the  Plan  than  those 
which  the  Plan  would  receive  in  arm's 
length  transactions;  (b)  No  interest 
payments  or  expenses  will  be  incurred 
by  the  Plan  with  .'respect  to  the 
transactions:  (c)  ttepayment  of  the 
Advances  will  be  restricted  to  proceeds 
from  the  GIC  (GIC  Proceeds);  (d) 
Repayment  of  Advances  will  be  waived 
by  the  Employer  to  the  Extent  that 
Advances  exceed  the  GIC  Proceeds;  and 
(e)  All  unpaid  principal  and  earned 
interest  of  the  GIC  will  be  completely 
paid  by  the  Advices  to  the  Plan  by 
March  15,  2000.1 

'     For  a  more  complete  statement  of  the 
hcts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 


proposed  exemption  published  on 
October  6, 1995,  at  60  FR  52422. 
FOR  FUfrrNER  MFOmUTION  CONTACT:  Mr. 
C  E.  Beaver  of  the  Department, 
telephime  (202)  219-8881.  (This  is  not 
a  toU-free  number.) 

Coditnicton,  lac  401(k)  Plan  (the  Plan) 
Located  in  Lincoln,  Nebraska; 
ExenptifHi 

[Prohibited  Transaction  Exemption  GS-llS: 
Exemption  Application  Na  0-10099] 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4075  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extensions  of  credit  in  the  form  of 
giiarantees  and  advances  of  funds  (the 
Advances)  to  the  Plan  by  Constructors, 
Inc.  (the  Employer),  the  sponsor  of  the 
Plan,  with  respect  to  the  Guaranteed 
Investment  Contract  No.  64238  (the  GIC) 
issued  by  Confederation  Life  Insurance 
Company  of  Canada  (Confaderation); 
and  (2)  the  repayment  of  the  Advances 
by  the  Plan  to  the  Employer,  provided 
that  the  following  conditions  are 
satisfied:  (a)  All  terms  and  conditions  of 
the  transactions  are  no  less  favorable  to 
the  Plan  than  those  which  the  Plan 
would  receive  in  arm's  length 
transactions;  (b)  No  interest  payments  or 
expenses  will  be  incurred  by  the  Plan 
with  respect  to  the  transactions;  (c) 
Repayment  of  the  Advances  will  be 
restricted  to  proceeds  from  the  GIC  (C3C 
Proceeds);  (d)  Repayment  of  Advances 
will  be  waived  by  the  Employer  to  the 
Extent  that  Advances  exceed  the  GIC 
Proceeds;  and  (e)  All  unpaid  principal 
and  earned  interest  of  the  GIC  will  be 
completely  paid  by  the  Advances  to  the 
Plan  by  March  15,  2000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  6, 1995,  at  60  FR  52424. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
respcmsibility  provisions  of  section  404 


of  the  Act.  which  onong  other  things 
reqdiie  8  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  ofthe  participants  and 
beneficiaries  of  the  plan  and  in  a 
piudoit  fashion  in  accordance  with 
section  404(a)(1)(B)  ofthe  Act:  nor  does 
it  affect  the  requironent  of  section 
401(a)  of  the  Q)de  that  the  plan  must 
operate  for  the  exclusive  bmefit  of  the 
employees  of  the  employer  maintaining 
the  plmi  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplonental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactimal  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transactimi;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  Cacts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C.,  this  5th  day  of 
December,  1995. 
IvanStrasMd, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(PR  Doc  95-29985  Filed  12-7-95:  8:45  ami 
aajJNO  COM  46io-«»-p 

[AppHcadon  Nos.  0-09969  and  D-09970] 

Proposed  Exemptions;  TimtMrisnd 
Investment  Group,  Inc.  (Timberland) 
and  WachovinBsnk  of  Qeorgln.  M.A^ 
(the Irtvestment Managw)   ^     vn:- 

AGENCY:  Pension  and  Welf^re-Benefite 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

StiMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  ofthe 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 


Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  niunber  ofthe 
perscm  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
maimer  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  ofthe  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  alsd  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  md 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  WeUare  Bwiefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Romn  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507, 200  Constitution 
Avenue.  N.W..  Washington,  D.C  20210. 

Notice  to  Interested  Penons 

Notice  ofthe  proposed  exemptions 
will  be  provided  to  aU  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
witbhi  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Ragistw  and  shall  inform 
interested  penons  of  their  right  to 
comment  mod  to  request  a  heering 
(where  appropriate). 
SUPPLEMBtTAIIV  MFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  secticm 
4a8(a)  ofthe  Act  and/or  section 
4975(cM2)  ofthe  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836. 32847.  August  10. 1990). 
Effective  December  31. 1978.  section 
102  of  Reorganisation  Plan  No.  4  of 
1978  (43  FR  47713.  October  17. 1978) 


transfiarred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  vrith  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  9  complete 
statement  of  the  focts  and 
representations. 

Timberland  Investment  Group,  Inc. 
(Timberland)  and  Wachovia  Bank  of 
Georgia,  N.A.  (the  Investment  Manager) 
Located  in  Atlanta,  GA;  Proposed 
Exemption 

[Application  Nos.  D-09969  and  D-09970] 

Based  on  the  facts  and  representations 
set  forth  in  ihe  application,  the 
De{>artment  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Pari  2570,  Subpart  B  (55 
FR  32836, 32847.  August  10, 1990).' 

Section  I.  Covered  Transaction 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(b)(1)  and 
(b)(2)  ofthe  Act  and  the  sanctions 
resulting  bom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  of  Uie  Code,  shall  not 
apply  to  the  [tayment  of  an  incentive  fee 
(the  Incentive  Fee)  by  Timberland,  a 
special  purpose  corporation  which 
holds  plan  assets  bom  the  American 
Telephone  and  Telegraph  Master  Trust 
(the  AT&T  Trust)  and  the  BellSouth 
Master  Pension  "rrust  (the  BellSouth 
Trust;  collectively,  the  Trusts),  to  the 
Investment  Manager  of  Timberland,  a 
party  in  interest  with  respect  to  the 
Trusts.  ,  ^ 

This  proposed  exemption  is 
conditioned  upon  the  requirements  set 
forth  below  in  Section  IL 

Section  n.  General  Conditions 

(a)  The  investment  of  the  assets  of 
each  Trust  in  Timberland,  including  the 
terms  and  payment  of  the  Incentive  Fee. 
is  approved  in  writing  by  a  Trust 
fiduciary  who  is  independent  ofthe 
Investment  Manager  and  its  affiliates 
(the  Independent  Fiduciary). 

(b)  Each  Trust  participating  in 
Timberland  has  total  assets  that  are  in 
excess  of  $50  million  and  no  Trust  has 


■  For  poipoNt  of  this  nmaptian,  rtimnoa  to 
provision*  of  Tttla  1  of  th*  Act.  unl«M  othMwiM 
tpocifiwl,  rate  also  to  tht  oanwponding  ptovisions 
ofthaCodo. 


invested  more  than  one  percent  of  its 
assets  in  Timberland. 

(c)  The  terms  ofthe  Trusts' 
investment  management  agreements  for 
Timberland,  including  the  Incentive 
Fee.  are  at  least  as  favorable  to  the 
Trusts  as  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party. 

(d)  Prior  to  investing  in  Timberland, 
each  Independent  Fiduciary  entered 
into  an  agreement  with  the  Investment 
Manager  disclosing  all  material  facts 
concerning  the  purpose,  structure  and 
operation  of  Timberland  including  the 
fee  arrangements. 

(e)  With  respect  to  its  ongoing 
participation  in  Timberland,  each  Trust 
receives  the  following  written 
docimientation  from  the  Investment 
Manager 

(1)  Audited  financial  statements  of 
Timberland  prepared  by  independent, 
qualified  public  accountants  on  an 
aimual  basis,  which  disclose  the  fees 
that  are  paid  to  the  Investment  Manager 
and  its  affiliates. 

(2)  Quarterly  valuations,  transmitted 
routinely  to  the  Trusts,  which  indicate 
the  fair  market  value  of  Timberland's 
assets  as  established  by  appraisers  who 
are  independent  of  the  Investment 
Manager  and  its  affiliates. 

(3)  Upon  request,  valuations 
performed  by  independent  appraisers  at 
three  year  intervals  which  determine  the 
underlying  land  value  of  Timberland. 

(4)  Upon  request,  a  timber  inventory 
valuation  of  Timberland  performed 
every  five  years  by  independent, 
registered  consulting  foresters  in  order 
to  determine  timber  volimie  and  growth 
rates. 

(f)  l%e  total  fees  paid  to  the 
Investment  Manager  constitute  no  more 
than  reasonable  compensation. 

(g)  The  Incentive  Fee  is  payable  to  the 
Investment  Manager  upon  the  complete 
liquidation  of  the  Trusts'  account  in 
Timberland  (the  Timberland  Account) 
and  only  if  the  Trusts  recover 
distributions  equal  to  their  initial 
investments  in  Timberland. 

(h)  In  the  event  that  the  Investment 
Manager  resigns  or  is  removed  prior  to 
the  complete  Mqtiidation  ofthe 
Timberland  Account, 

(1)  The  Trusts  will  appoint  a 
successOT  Investment  Manager  to  effect 
the  liquidation  of  such  account. 

(2)  The  Incentive  Fee  will  not  be  paid 
to  the  formw  Investment  Manager  imtil 
the  complete  liquidation  of  the 
Timberland  Accoimt  takes  place. 

(3)  The  Incentive  Fee  will  only  be 
paid  to  the  former  Investment  Manager 
if  it  represMits  the  lowest  of  three  fiae 
amounts. 


* 
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(i)  The  Inyrtmint  Maiiagsr 
RiaiiitaiBs,  far  a  deriedl  of  roc  TMTS,  the 
records  nec8ttar]f  to  enable  tba  persons 
desoibed  is  par^raph  (i)  of  this 
Section  to  deten^ine  whether  the 
conditions  ofthi4  exemptioa  have  been 
met,  except  that  (1)  a  im^bited 
transacti<Hi  will  dot  be  considered  to 
have  occurred  if,  due  to  drcumstanoes 
beyond  the  control  of  the  Investment 
Manager  and/or  is  affiliates,  the  records 
are  lost  or  dcMrtro^  pricH- to  the  end  <rf 
the  six  year  period,  and  (2)  no  party  in 
interest  other  thab  the  btvestmoit 
Manager  shall  beisubject  to  the  dvll 
penalty  ^t  maylbe  assessed  under 
section  502(i)  of  4be  Act,  or  to  the  taxes 
impoNsed  by  section  4975  (a)  and  (b)  of 
the  Code.  Uf  the  rfcords  are  not 
maintained,  or  aito  not  available  for 
examination  as  r#quired  by  paragraph  (i) 
below. 

(iKD  Except  asl  provided  in  section  (2) 
of  this  paragrapliland  notwithstanding 
any  movisions  of  subsections  (a)(2)  and 
(b)  of  section  504  of  the  Act,  the  records 
refoTBd  to  in  paregraph  (i)  of  this 
Section  shall  be  i^conditionally 
avaiU>le  at  their  custcnnary  location 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  ofjthe  Department  or  the 
Internal  Revenuq  Service  (the  Service); 

(B)  Any  fidtidlry  of  a  plan  (the  Plan) 
participating  in  ^e  Trusts  or  any  duly 
authorized  represmtative  of  such 
fiduciary;  I 

(C)  Any  contributing  employer  to  any 
Plan  participating  in  ue  Trusts  or  any 
duly  authorized  employee 
representative  of  such  employer,  and 

(D)  Any  partidpant  or  benefidary  of 
any  Plan  partidpating  in  the  Trusts,  or 
any  duly  authorised  representative  of 
such  partidpant  ot  benefidary. 

(2)  N(me  of  the  persons  described 
above  in  subpanKraphs  (B>-(D)  of  this 
para^aph  (i)  shell  be  authorized  to 
examine  the  tnda  aecrets  of  the 
Investment  Manigw  ot  commercial  or 
finAnrial  informttion  which  is 
privileged  or  confidential. 

Section  TV.  Definitions 

For  purposes  ef  this  exempticm: 
(a)  An  "affilialB"  of  die  Investment 
Manager  includas— 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries. 
amtioHing.  contkoUsd  by,  or  under 
common  control  with  the  InvMtraent 
Manager.  (For  pirpdees  ef  this 
subsection,  the  tmn  "control"  means 
the  power  to  exAdse  a  controlling 
influence  ovor  the  managciment  or 
poUdes  of  a  person  other  than  an 
individual.) 


(2)  Any  officer,  director,  employee, 
relative  of,  or  pnfeaer  of  any  audi 
person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  perscm  is  an  officer, 
diredor,  partner  (v  employee. 

(b)  The  term  "control"  means  the 
power  to  exerdse  a  controlling 
influence  over  the  management  or 
polides  of  a  perscm  other  than  an 
individval. 

(c)  An  "Independent  Fidudary"  is  a 
Trust  fidudary  which  is  independent  of 
the  Investment  Manager  and  its 
affiliates. 

Sommaiy  of  Fads  and  Representationa 

1.  Wachovia  Corporation  (Wachovia) 
is  a  Southeastern  interstate  bank 
holding  company  maintaining  dual 
headqiuiters  in  Winston-Salem,  North 
Carolina  and  Atlanta,  Georgia.  The 
Investment  Manager  is  one  of 
Wachovia 's  prindpal  banking 
subsidiaries.  As  of  December  31. 1094. 
the  Investment  Manager  had  493 
l»anches  in  206  dties  and  3  states. 

2.  The  American  Telephone  & 
Tele^jrii  Company  (AT&T),  a  New 
York  corporati(m.  and  BellSouth 
Corporation  (BellSouth),  a  Georgia 
corporaticHi,  provide  telecommunication 
services.  AT&T,  whose  headquarters  are 
in  New  York,  New  Yoric,  primarily 
provides  long  distance  telephone 
communication  services.  JSeUSouth,  one 
of  the  seven  regional  telephcme 
companies  dut  was  divested  from 
AT&T  in  1984  as  part  of  the  Department 
of  Justice's  antitrust  settlement  with 
AT&T,  is  located  in  Atlanta,  Georgia  and 
provides  a  wide  array  of 
telecommunication  services,  including 
mobile  communications  and  advertising 
services. 

3.  The  AT&T  Trust  covers  active 
management  and  nonmanagement 
employees  of  AT&T  as  well  as  retirees 
throu^out  the  United  States.  The  AT&T 
Trust  is  comprised  of  the  AT&T 
Management  Pension  Plan  (the  AT&T 
Management  Plan)  and  the  AT&T     ■  •  ' 
Nonmanagfflnent  PoisioaPlan  (the  -^^  > 
AT&T  Nonmanagement  Plan).  As  of 
December  31. 1993.  the  partidpant  and 
asset  breakdown  of  these  Plans  were  as 
follows:  '    "'    ' 


The  AT&T  Triut  has  six  trustees. 
They  tte  GtibaBk.  N.A.;  Chase 
Mauiattan  Bank,  N.A.:  North«n  Trust 
Company;  Bankers  Trust  Company: 
Mellon  Bank.  N.A.:  and  State  Street 
Bank  &  Trust  Company. 

4.  The  BellSouth  Thist  covers  active, 
employees  and  ratirBes  of  BellSouth, 
llm  BellSouth  Trust  is  comprised  of  the 
BeUSiWth  Pnsfwal  Retirement  Account 
Pension  Plan  (the  BellSouth  PRA  Plan), 
which  covers  management  employees, 
the  BellSoudi  Corporation  Pension  Plan 
(the  BellSouth  Pension  Plan),  which 
covers  union  employees,  and  the 
Retirement  Pension  Plan  of  Stephens 
(kaphics.  Inc.  (the  Stephens  Plan), 
which  covers  management  employees. 
In  addition  to  covering  active  employees 
of  BellSouth,  all  three  plans  include 
retirees.  Hie  retirees  reside  iii  all  states 
comprising  the  United  States.  Hie  active 
employees  reside  in  Florida,  Georgia, 
Alaoama,  Mississippi,  Louisiana, 
Tennessee,  Kentud^,  North  Carolina 
and  South  Carolina. 

As  of  December  31, 1993,  the 
partidpant  and  asset  breakdown  of  the 
BellSouth  Trust  were  as  follows: 


AT&T  Tmsl 

Pwlici- 
ponto 

Net  asset  value 

Manage- 

meni 

Plan  . 

Nonmaneg- 

emenl 

Plan  ...._. 

■■■;»•■  ■■ 
180.491 

282.237 

l2aQe4.696.00Q 
18.210.547,000 

Totals  ... 

442.728 

$38,236,242j000 

BeNSomtt 
Tiuet 

Partici- 
pants 

Net  assM  value 

PRA  Plan  .. 
Pension 

Plan 

Stephens 

Plan 

43.669 

91.797 

248 

$6,064,663,600 

7.065,931,097 

24,011,213 

ToWs  .... 

136.714 

$13,154,606,000 

The  Investment  Manager  serves  as  the 
trustee  of  the  BellSouth  Trust. 

5.  On  January  1, 1985,  AT&T  and  the 
First  Natiimal  Bank  of  Atlanta, 
predecessor  in  interest  to  the  Investment 
Manager,  entered  into  an  investment 
management  digreement  (the  AT&T 
Agreement)  whereby  the  Investment 
Manager  agreed  to  serve  as  investment 
manager  widi  reaped  to  a  portion  of  the 
assets  held  in  the  AT&T  Trust. 
Similarly,  on  September  20, 1990. 
BellSouth  Corporation  entered  into  an 
investment  management  agreement  (the 
BellSouth  Agreement)  whereby  the 
Investment  Manager  agreed  to  serve  as 
investment  manager  with  reaped  to  a    ' 
portion  of  the  assets  held  in  die 
BellSouth  Trust.  Tho  dedsion  liy  ArT&lt 
and  BeliSouth  to  enter  into  the 
Agreements  vdth  die  investment 
Manager  was  made  by  fidudories  of  the 
Trusts  who  are  independent  of  the 
Investment  Manager  following  writtm 
disdosure  of  all  (rf  the  lelevant  fiu:ts  and 
infarmation  concerning  the  purpose.    .' 
structure  and  operation  of  Timbniand' 
indudii^  the  proposed  fse  '^) 

arrangements  described  h«rein  and  tbdr 
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probable  effed  on  the  management  of 
the  assets  of  the  Trusts.^ 

6.  As  contemplated  by  both  the  AT&T 
Agreement  and  the  BellSouth 
Agreement.  Timberland  is  a  special 
purpose  corporation  with  a  projeded 
duration  of  7  years.^  Timberland  was 
formed  in  1990  for  the  puipose  of 
holding  title  to  timberland  investmmits 
made  on  behalf  of  the  AT&T  Trust  and 
the  BellSouth  Trust.  The  stock  of 
Timberland  is  owned  in  equal  shares  by 
the  Trusts.  The  assets  of  the  Trusts  that 
are  invested  in  Timberland  have  been 
placed  in  an  account  which  is  referred 
to  hoein  as  the  "Timberland 
Account."  *  As  of  June  21. 1994.  the 
Timberland  Account  had  total  assets  of 
$100,000,000. 

7.  Timberiand  holds  tide  to  the 
underlying  land  and  timber  on 
properties  located  in  the  States  of 
Arkansas.  Mississippi,  Florida,  Georgia, 
North  Carolina,  South  Carolina, 
Michigan,  Alabama  and  Louisiana.  Such 
forest  properties  are  primarily  "mature" 
in  that  they  predominately  consist  of 
sawtimber-sized  trees  that  can  be 
converted  into  lumber.  Timberland  also 
holds  a  fewer  number  of  acres  on  which 
smaller  trees  are  grown.  Some  of  these 
smaller  trees  are  merchantable  as 
pulpwood  while  the  remainder  are  . 


>  With  taspect  to  the  proposed  Incentive  Fee, 
■action  404  of  the  Act  requires,  among  other  things, 
that  a  plan  fiduciaiy  act  prudently  and  solely  in  the 
interest  of  the  plan's  participants  and  beneficiaries. 
Thust  the  Department  expects  a  plan  fiduciary, 
prior  to  entering  into  any  performance-based 
compensation  arrangement  with  an  investment 
manager,  to  folly  understand  the  risks  and  benefits 
aaaociated  with  the  compensation  formula 
following  disclosure  by  the  investment  manager  of 
all  talevant  information  pertaining  to  the  proposed 
aiiangament.  In  addition,  a  plan  fiduciary  must  be 
capable  of  periodically  monitoring  the  actions  taken 
by  the  investment  manager  in  the  performance  of 
its  duties  and  must  consider,  prior  to  entering  into, 
the  arrangenwnt,  whether  such  plan  fiduciary  is 
able  to  provide  adequate  oversight  of  the 
investmant  manager  during  the  course  of  the 
arrangement. 

>  Although  Timberland  is  currently  structured  as 
a  corporation,  the  parties  may.  for  tax  reasons, 
decide  to  change  that  form  to,  or  make  additional 
timberland  Investments  through,  a  partnership.  The 

.  (mmership  interest  in  the  partnership  would  be 
unchanged,  i.e..  BellSouth  and  ATftT  would  each 
retain  a  SO  percent  ownership  interest  in  the  new 
entity.  Fuitharmore,  any  change  in  the  form  of 
ownenfaip  would  only  occur  if  agreed  to  by 
BellSouth,  ATaT  and  the  Investment  Manager. 

'The  applicants  are  assuming,  for  purposes  of 
this  exemption,  that  the  assets  of  the  Trusts  that 
have  been  invested  in  Timberland  are  "plan  assets" 
within  tha  meaning  of  29  CFR  2510.3-101. 
Although  the  applicants  represent  that  they  have 
considwad  whether  Timberland  qualifies  as  a  "real 
estate  operating  company"  within  the  meaning  of 
20  CFR  2S10.3-101(e),  they  are  unable  to  conclude 
that  Timberland  can  qualify  primarily  due  to  the 
absence  of  direct  authority  on  whether  the  activities 
associated  with  timberland  management  are  real 
estate  management  activities  as  contemplated  by 
the  regulaioty  definitfon  of  "real  estate  operating 
company." 


premerchantable  in  that  they  have  not 
yet  attained  suffident  size  to  have  any 
marketable  value. 

6.  Effective  Odober  15, 1990. 
Timberland  entered  into  an  investment 
management  agreement  with  the 
Investment  Manager  (the  Timberland 
Agreement).  The  Timberland  Agreement 
was  contemplated  by  both  the  I^USouth 
Agreement  and  the  AT&T  Agreement 
and  is  intended  to  ensure  that  the 
Timberland  would  bear  diredly  on  the 
investment  management  fees  for  the 
Investment  Manager's  swvices  to  the 
corporation.  The  Timberland  Agreement 
is  designed  to  refled  the  operative 
provisions  of  the  BellSouth  and  AT&T 
Agreements  as  they  pertain  to 
timberland  investments. 

9.  Pursuant  to  the  Timberland 
Agreement,  the  Investment  Manager  has 
full  discretion  and  authority  to 
purchase,  sell  convey  or  transfer 
timberland  properties.  To  date,  the 
Investment  Manager  has  not  incurred 
any  debt  in  connection  with  the 
timberland  properties.  According  to  the 
applicants,  it  is  not  contemplated  that 
such  debt  will  ever  be  incurred. 

The  Investment  Manager  is  also 
empowered  to  establish  an  overall  plan 
for  the  management  of  timberland 
properties.  In  this  regard,  day-to-day 
management  of  the  timber  is  {>erfbnned 
by  independent  consulting  foresters  or 
their  subcontradors  who  are  retained  on 
a  per  diem  basis  by  the  Investment 
Manager.  Some  of  the  duties  performed 
by  the  consulting  foresters  include  the 
construdion  and  maintenance  of 
firelines,  timber  stand  improvement, 
inspection  for  and  control  of  forest 
insects  and  disease,  site  preparation  and 
planting,  boimdary  line  marking  and 
maintenance  and  estimation  of  forest 
inventory. 

10.  Prior  to  the  purchase  of  a 
property,  the  Investment  Manager  has 
the  underlying  bare  land  value  and 
timber  value  independently  appraised, 
along  with  an  inventory  of  the  volume 
of  timber  on  the  property,  induding 
estimates  of  the  growth  rates  of  the 
various  species  and  timber  products 
present  on  the  property.  At  the  end  of 
each  calendar  quarter,  the  Investment 
Manager  determines  the  closing  market 
valuation  of  the  timberland  assets 
(excluding  any  then  pending  trades, 
accruals  and  cash)  as  of  the  end  of  that 
period.  The  Investment  Manager  derives 
the  current  volume  of  timber,  net  of 
growth  and  removals  (sales  and 
harvests),  based  on  the  independently 
arrived  at  growth  rates.  The  Investment 
Manager  retains  the  services  of  the 
independent  consulting  foresters 
licensed  to  do  business  in  states  in 
which  the  timber  in  question  is  located 


to  provide  estimates  of  the  per  unit 
value  of  the  various  Umber  species  and 
products  on  each  trad  of  timberland  in 
wAiich  Timberland  has  an  interest. 

As  an  additional  method  of  valuation, 
the  Investment  Manager  utilizes  the 
services  of  Timber  Mart  South,  a  price 
reporting  service  which  regularly  quotes 
per  unit  market  prices  for  timber 
produds  in  conjunction  with  the 
information  provided  by  the  consulting 
foresters  to  establish  a  range  of  unit 
values  of  those  areas.  The  Investment 
Manager  may  also  use  its  own  judgment 
to  determine  the  appropriate  imit  values 
applicable  to  current  volumes, 
employing  the  independently 
established  ranges  of  values  and  thus 
arriving  at  closing  market  values  for 
each  timberland  property  in  which 
Timberland  has  an  interest. 

In  addition  to  quarterly  valuations, 
the  Investment  Manager  will  have  the 
underlying  land  value  (bare  land  value) 
reappraised  every  three  years  by 
independent,  state-certified  appraisers. 
The  purpose  of  these  appraisals  is  to 
assist  the  Investment  Manager  in 
deciding  whether  to  liquidate  a  trad  of 
timberland.  Further,  the  Investment 
Manager  will  have  the  timber  inventory 
of  Timberland  appraised  every  five 
years  by  independent,  registered 
consulting  foresters  to  determine  timber 
volume  and  growth  rates. 

The  Investment  Manager  will  seled 
the  independent,  registered  foresters 
referred  to  above  based  upon  their  prior 
saUsfadory  performance  or  their 
professional  reputations  as  ascertained 
from  knowledgeable  sources  within  the 
industry.  The  consultants  on  timber 
value  will  be  chosen  on  the  basis  of 
their  reputations  for  reliability  within 
the  timber  industry. 

11.  As  compensation  for  its  services 
imder  the  Timberland  Agreement,  the 
Investment  Manager  is  entitled  to 
receive  an  investment  management  fee 
(the  Management  Fee).  Initially,  the 
Management  Fee  was  paid  quarterly  in 
arrears  at  the  annual  rate  of  $600,000. 
The  first  payment  was  made  at  the 
conclusion  of  the  calendar  quarter 
which  included  Odober  2, 1990.  Over 
the  next  11  quarters.  Management  Fee 
payments  continued  to  be  calculated  at 
this  rate  until  September  30, 1993  when 
a  final  payment  was  made  to  the 
Investment  Manager. 

Commencing  in  December  1993,  the 
twelfth  full  quarter,  the  Management 
Fee  is  being  paid  quarterly  in  arrears  in 
accordance  with  the  following  Annual 
Fee  Schedule: 


Annual  lee  schedule 


First  $1 00  Mllion 


0.60% 
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Such  fee  is  being  computed  on  the 
beais  of  the  closing  manet  value  of 


ttmberland  assets  ps  of  the  end  of  each 
calendar  quarter  based  on  independent 
appraisals  of  timbar  volume  and  bare 
land.' 

12.  In  addition  lo  the  Management 
Fee.  the  Investment  Manager  is  entitled 
to  receive  an  Incmtive  Fee  upon  the 
complete  liquidation  of  the  Trusts' 
Tlmberland  Accot|nt  provided  the 
Triists  recover  distributions  equal  to 
their  initial  investments.  Liquidation  of 
the  Trusts'  Umbetland  Accoimt  is  to  be 
completed  by  October  2, 1997.  This  is 
also  the  "termination  date"  for 
Umberland.' 

The  intoit  of  tha  Incentive  Fee  is  to 
induce  the  Investipent  Manager  to 
liquidate  the  asselis  of  the  Timberland 
Account  in  a  manner  that  maximizes  the 
retiun  to  the  Tru^.  However,  maiket 
conditions  at  the  |bme  of  the  liquidation 
will  dictate  the  p^em  governing  the 
sale  of  assets  in  tUe  Umberland  Accoimt 
as  well  as  the  salee  price  of  such  assets. 
To  the  extent  that  the  Investment 
Manager  can  exercise  discretion 
regarding  the  timiiig  or  the  amoimt  of 
the  Incentive  Fee.!  the  applicants 
recognize  that  a  violation  of  the 
prohibited  transa<ition  rules  may  occur. 
Accordingly,  the  applicants  request  an 
administrative  extoiption  from  the 
Department. 

fhe  Incentive  Fise  is  a  one-time  fee 
that  will  be  basedion  the  annual,  real 
internal  rate  of  return  (the  IRR)  achieved 
on  the  assets  of  Tlmberland.  lie  KR  is 
the  periodic  rate  at  which  an  investment 
of  a  given  size  grqivs  to  a  terminal  value 
of  a  given  size.  The  IRR  is  determined 
by  the  intwactionof  three  variables — (a) 
the  percentage  ga^  in  net  asset  value  of 
the  Timberland  Account,  (b)  the  time 


*  Th«  tppUcua  ra{>|H6nt  that  tha  Management 
Fee  is  ttatutorily  axeinbt  under  eection  40e(b)(2)  of 
the  Act.  However,  the  Department  tiApieeeee  no 
opinion  herein  on  wb^er  such  fee  it  Matutorily 
exempt  under  section  408(bK2)  of  the  Act. 

^Initially,  October  2, 1997  was  the  expected 
"termination  date"  for  Timberland,  subject  to  an 
extension  fc)r  two  additional  years.  However,  no 
reinveelnMnIs  in  Timfawland  are  currently  being 
made  and  proceeds  btfco  the  disposition  of 
properties  are  being  di^buted  to  the  Trusts  as  the 
proceeds  are  coUectod,  It  is  net  anticipated  that 
fairthar  reinvestments  will  occur.  Thus,  absent 
agreement  by  die  partiM  that  changes  in  the 
investmanl  climate  wi^rant  farther  investment, 
Timberland  will  caaaeito  operate  when  its  present 
holdings  have  been  disposed  of.  Although  the  rate 
of  disposition  of  these'holdings  will  depend  on 
prevailing  market  con4itions.  the  current 
•Kpactatioo  is  that  Uqt^dation  will  be  coii^>leted  by 
October  2. 1997. 


over  whldi  the  gain  is  adiiaved.  and  (c) 
the  rate  of  inflation.'' 

13.  The  proposed  Incentive  Pee 
payment  would  be  based  upon  the  IRR 
achieved  on  Timberland's  assets 
consisting  of  a  capital  ocnnmitment  (the 
Capital  Commitment)  of  $100  million  <»■ 
other  amount  as  mutually  agreed  to  by 
the  Trusts  vad  the  Investment  Manager. 
Such  amount  will  be  net  of  all  fees, 
expenses.  inocMne  taxes  and  debt  and 
calculated  in  accordance  with  the 
Timlwland  Account  Incentive  Fee 
Payment  Schedule  which  sets  forth 
various  IRRs  (which  begin  at  1  percent 
and  have  no  limit)  and  Incentive  Fee 
payments  (wdiich  are  capped  at  $10.5 
million)  applicable  to  the  IRRs. 

Basically,  the  Incentive  Fee  Payment 
Schedule  provides  that  for  each  0.1 
percent  increase  in  the  IRR.  the 
Incentive  Fee  is  increased  by  the  dollar 
amount  of  the  prior  increment  plus 
$500.  For  example,  to  determine  the 
Incentive  Fee  earned  with  respect  to  an 
IRR  of  3  percent,  the  incremental 
difference  between  the  Incentive  Pee 
earned  with  respect  to  an  IRR  of  2.8  and 
2.9  percent  must  be  determined 
initially.  This  difference,  as  reflected  in 
the  Incentive  Fee  Payment  Schedule,  is 
$11,750  ($137,750  minus  $126,000). 
Thus,  the  Incentive  Fee  for  achieving  an 
IRR  of  3  percent  would  be  $150,000 
according  to  the  Incentive  Fee  Payment 
Schedule  ($137,750  plus  $11,750  plus 
$500). 

According  to  Ae  applicant,  the  parties 
agreed  to  this  formula  for  determining 
'  the  Incentive  Fee  after  considerable 
negotiation  based  on  the  imderstanding 
that  each  0.1  percent  increase  in  the  IRR 
would  be  more  difficult  to  achieve.  In 
other  words,  increasing  the  IRR  from  2.8 
percent  to  2.9  percent  is  more  difficult 
than  increasing  it  from  1.8  percent  to  1.9 
percent.  Therefore,  the  Incentive  Fee  is 
designed  to  encourage  this  extra  effort. 

14.  For  purposes  of  computing  the 
Incentive  Fee,  when  calculating  the  IRR, 
any  distributions  made  from  the 
Timberland  Account  by  the  Investment 
Manager  prior  to  October  2, 1994  and 
not  recalled  to  fimd  additional 
timberland  investments,  will  be 
subtracted  from  the  cash  flow  used  to 
determine  the  IRR.  Also,  any  portion  of 
the  Capital  Commitment  not  called  prior 
to  October  1, 1994  will  cause  the 
Incentive  Fee  payment  amounts  to  be 
reduced  by  the  same  proportion  as  the 
ratio  of  uncalled  capital  to  the  Capital 
Commitment.  All  capital  distributed  to 
the  Trusts  from  which  said  capital  is 


contributed  must  be  recalled  prior  to 
any  additional  portion  of  the  Capital 
Ccnnmitment  being  called.* 

15.  The  Incentive  Fee  is  payable  to  the 
Investment  Managw  up<m  the 
termination  of  Timbeiiand  (i.e.,  October 
2, 1997).  However,  if  the  Investment 
Manager  resigns  or  is  removed  for  any 
reason  prior  to  October  2, 1997  by  either 
AT&T,  BellSouth  or  by  both  TrtBts,  the 
Trusts  may  appoint  a  successor 
Investment  Manager  to  complete  the 
liquidation  of  the  Timberland  Account. 
In  this  event,  the  Incentive  Fee  will 
calculated,  but  it  will  not  be  paid  to  the 
former  Investment  Manago'  until  the 
Timberland  Accoimt  is  completely 
liquidated  (i.e.,  by  October  2, 1997).  The 
actual  fee  that  is  paid  to  the  former 
Investment  Manner  will  be  the  iesser 
of: 

(a)  An  amoimt  based  on  the  IRR  achieved 
frran  the  inception  of  the  Timberland 
Accotmt  to  completion  of  the  liquidation  of 
such  accoimt; 

(b)  An  amount  based  on  the  IRR  achieved 
from  the  inception  of  the  Timberland 
Account  to  the  effective  date  of  the  fbnner 
Investment  Manager's  removal  or  resignation, 
which  shall  be  deteraiined  based  upon  the 
assimiption  that  the  liquidation  proceeds  are 
distributed  to  the  Trusts  on  the  termination 
date  of  the  former  Investment  Manager  in  an 
amount  equal  to  the  independently  appraised 
value  of  the  property  of  Timberland  as  of 
such  termination  date  (net  of  all  fees, 
expenses  and  taxes);  or 

fc)  An  amount  based  upon  the  Alternative 
Fee  described  in  the  {receding  footnote. 
Under  such  circumstances,  the  Alternative 
Fee  will  be  computed  through  the  date  of  the 
Investment  Manager's  resignation  or  removal. 

For  purposes  of  calctilating  the 
Incentive  Fee,  if  the  Investment 
Manager  is  removed  or  resigns  prior  to 
the  complete  liquidation  of  the 
Timberland  Account,  any  required 
appraisal  will  be  performed  by  an 
independent  appraiser  approved  by 
both  the  Trusts  and  the  Divestment 
Manager.  The  independent  appraiser 
will  determine  the  fair  market  value  of 


^  For  purposes  of  calculating  the  IRR.  the  rate  of 
inflation  used  will  be  deSned  as  the  "G>nsumer 
Price  Index-U,  United  States,  all  items  (1982-84  > 
100)"  (the  CPI)  currently  prepared  and  published  by 
tlM  Department's  Bureau  of  Labor  Sutistics. 


■If  the  requested  exemption  is  not  granted,  the 
Timberland  Agreement  provides  for  the  payment,  to 
the  Investment  Manager,  of  an  alternative  fee  (the 
Alternative  Fee)  (in  addition  to  the  Management 
Fee)  upon  the  termination  of  Timberland.  The 
Alternative  Fee  is  based  upon  the  value  of  the  assets 
that  are  under  the  control  of  the  Investment 
Manager.  The  Attemative  Fee  consists  of  (a)  the 
payment  of  SlOCOOO  for  each  of  the  first  twelve 
quarters  of  the  Timberland  investment  and  (b)  for 
tile  remaining  period  prior  to  complete  liquidation 
of  TfantMrland  removal),  an  amount  equal  to  a  fixed 
percentage  of  the  closing  market  value  of 
timberland  assets  as  of  the  end  of  each  calendar 
quarter.  The  applicants  represent  that  the 
Alternative  Fee  would  be  covered  by  section 
408(b)(2)  of  the  Act  and  the  regulations 
promulgated  thereunder  (see  29  CFR  2550.40et>-2). 
However,  the  Departmem  expresses  no  opinion 
herein  on  whether  the  payment  of  such  f^  tvould 
satisfy  the  conditions  of  section  40S(b)(2)  of  the  Act 
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the  properties  in  the  Timberland 
Account  by  assuming  the  orderly 
liquidation  of  said  properties,  normal 
expenses  of  liquidation  and  income  tax 
lid>ilities  based  (xa  an  estimate  prepared 
by  an  independent  certified  public 
accoimting  firm  approved  by  both  the 
Trusts  and  the  Investment  Manager. 

16.  The  following  examples  illustrate 
the  manner  in  whidi  the  Incentive  Fee 
would  be  calculated  in  four 
hypothetical  situations: 

•  Example  1. 

Assume  that  Timberland  has  a  life  of  7 
years  and  that  the  Trusts  invest  a  total  of 
$100  million  in  Timberland.  At  the  end  of 
year  7,  the  sales  price  of  timber  plus  land,  net 
of  all  expenses,  is  $207,620,(KX).  Assume  also 
that  the  rate  of  inflation  is  0%.  The  IRR  for 
this  investment  can  be  calculated  directly 
because  there  is  a  single  cash  outflow  of 
$100,000,000  and  a  single  cash  inflow  of 
S207 ,620,000.  The  calculation  is  as  follows: 
[($207,620,000/ 
$109,000,000)  "^  -  11x100=11  % 

Once  the  IRR  is  calculated,  the  Incentive 
Fee  that  will  be  paid  by  the  Trusts  can  be 
determined  from  the  Incentive  Fee  Payment 
Schedule  which  has  been  reproduced,  in 
part,  as  follows: 


Annual  real  IRR  (>  or  «) 

Incentive  fee 
payment 

10.8% 

$2,646,000 

1 0.9% 

2,697,750 

11.0% 

2,750,000 

Thus,  the  total  Incentive  Fee  that  will  be 
paid  by  the  Trusts  to  the  Investment  Manager 
based  upon  an  IRR  of  11%  is  $2,750,000. 

The  above  IRR  is  both  a  nominal  and  a  real 
rate  because  inflation  was  assumed  to  be  0%. 
If  inflation  is  positive,  however,  the  nominal 
IRR  will  be  greater  than  the  real  IRR.  With 
positive  inflation  as  measured  by  the  CPI,  the 
nominal  IRR  must  be  adjusted  for  inflation 
and  the  Incentive  Fee  calculated  on  the  basis 
of  the  adjusted  or  real  IRR.  This  is  done  in 
Example  2. 

•  Example  2. 

Same  as  Example  1,  except  now  assume 
inflation  occurred  at  a  4%  annual  rate  over 
the  life  of  the  Trusts'  investment  in 
Timberland. 

To  determine  the  real  IRR,  the  11% 
nominal  IRR  must  be  adjusted  for  4% 
inflation.  This  figure  is  calculated  by 
dividing  the  nominal  IRR  by  the  CPI:  1.11/ 
1.04=1.0673=6.73%. 

Once  the  real  IRR  is  computed,  the 
Incentive  Fee  that  will  be  paid  by  Trusts  can 
be  determined  by  referring  to  the  Incentive 
Fee  Payment  Schedule  which  has  been 
reproduced,  in  part,  as  follows: 


Annual  real  IRR  (>  or  -) 


6.6% 
6.7% 
6J% 


Incentive  fee 
payment 


Thus,  the  total  Incentive  Fee  that  will  be 
paid  by  the  Trusts  to  the  Investment  Manager 
based  upon  a  real  IRR  of  6.73%  is  $954,750. 

•  Examples. 

Assume  the  Trusts  give  the  Investment 
Manager  SlOO  million  to  invest  in 
Timb«'land  and  that  the  Investment  Manager 
increases  the  investment  amount  to  $170 
million  (which  is  the  i&xv  market  value 
determined  by  independent  appraisals),  net 
of  expenses,  by  the  end  of  4  years.  Assume 
also  that  the  Investment  Manager  resigns  and 
is  replaced  by  a  new  Investment  Manager. 
Assume  further  that  the  rate  of  inflation  over 
the  4  year  period  is  4%  annually. 

The  nominal  IRR  can  be  computed  directiy 
l)ecause  there  is  one  cash  inflow  and  one 
cash  outflow:  |(S1 70,000,000/ 
$100,000,000)"*- 11x100=14.19%.  To 
determine  the  real  IRR,  the  14.19%  nominal 
IRR  must  be  adjusted  for  4%  inflation.  This 
figure  is  calculated  by  dividing  the  nominal 
IRR  by  the  CPI:  1.1419/1.04=1.0979=9.79%. 

From  the  Incentive  Fee  Payment  Schedule, 
the  Trusts  would  pay  the  former  Investment 
Manager  an  Incentive  Fee  of  $2,109,750 
based  upon  a  real  IRR  of  9.79%. 


Annual  real  IRR  (>  or  -) 

IrKentive  fee 
payment 

9.6% 

9.7% : 

9.8% 

$2,064,000 
2,109,750 
2,156,000 

However,  the  actual  fee  paid  to  the  former 
Investment  Manager  would  be  the  lowest  of 
(a)  $2,109,750,  (b)  the  Alternative  Fee  or  (c) 
an  Incentive  Fee  determined  by  reference  to 
the  IRR  achieved  through  the  complete 
liquidation  of  Timberland  (including 
investment  results  achieved  by  the  successor 
Investment  Manager). 

Example  4  demonstrates  how  poor 
performance  by  a  successor  Investment 
Manager  can  reduce  the  actual  payment 
made  to  the  former  Investment  Manager. 

•  Example  4. 

Same  as  Example  3,  asstmiing  further  that 
the  successor  Investment  Manager  continues 
for  a  year  and  that  all  of  Timberland's  assets 
are  liquidated  in  one  transaction  at  the  end 
of  that  period.  During  the  extra  year,  the  feir 
market  value  of  Timberland  remains  at  $170 
million  and  the  rate  of  inflation  remains  at 
4  percent  « 

The  nominal  IRR  can  be  computed  as 
follows:  (($170,000,000/ 
$100,000,000)'"  -  11x100=11.20%. 

To  determine  the  realiRR,  the  11.20% 
nominal  IRR  must  be  adjusted  for  4% 
inflation.  This  flgure  is  calculated  by 
dividing  the  nominal  IRR  by  the  CPI:  1.112/ 
1.04=6.92%. 

From  the  Incentive  Fee  Payment  Schedule, 
shown  in  part  below,  the  former  Investment 
Manager  would  be  entitied  to  an  Incentive 
Fee  of  $1,017,750  based  on  a  real  IRR  of  6.92 
percent 


/Annual  real  IRR  (>  or  >) 


$924,000 
954,750 
986,000 


6.8% 
6.9% 
7.0% 


Incentive  fee 
payment 


$986,000 
1,017,750 
1,050,000 


Since  this  Incentive  Fee  is  lower  than  the 
Incentive  Fee  based  on  independent 
appraisals  (see  Example  3),  the  Trusts  would 
pay  the  former  Investment  Manager  the  lower 
of  this  fise  or  the  Alternative  Fee. 

17.  The  Investment  Manager  will 
provide  the  Trusts  with  quarterly 
unaudited  financial  statements  prepared 
by  Price  Waterhouse  &  Company  (Price 
Waterhouse).  In  addition,  the 
Investment  Manager  will  provide  the 
Trusts  with  annual  audited  financial 
statements,  also  prepared  by  Price 
Waterhouse.  These  documents  will 
generally  be  issued  within  thirty  days 
following  their  preparation, 

18.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  investment  of  the  assets  of 
each  Trust  in  Timberland,  including  the 
terms  and  pwyment  of  the  Incentive  Fee, 
has  been  approved  in  writing  by  a 
fiduciary  who  is  independent  of  the 
Investment  Manager  and  its  affiliates. 

(b)  Each  Trust  participating  in 
Timberland  has  total  assets  that  are  in 
excess  of  $50  million  and  no  Trust  may 
invest  more  than  one  percent  of  its 
assets  in  Timberland. 

(c)  The  terms  of  the  Trusts' 
investment  management  agreements  for 
Timberland,  including  the  Incentive 
Fee,  will  remain  at  least  as  favorable  to 
the  Trusts  as  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  party, 

(d)  Prior  to  investing  in  Timberland, 
each  Independent  Fiduciary  received 
offering  materials  which  disclose  all 
material  facts  concerning  the  purpose, 
structure  and  operation  of  Timberland 
including  the  fee  arrangements. 

(e)  The  Investment  Manager  will  make 
periodic  written  disclosures  to  the 
Trusts  with  respect  to  the  financial 
condition  of  Timberland  and  the  fees 
paid  to  the  Investment  Manager. 

(0  The  total  fees  paid  to  the 
Investment  Manager  will  constitute  no 
more  than  reasonable  compensation. 

(g)  The  Incentive  Fee  will  be  payable 
to  the  Investment  Manager  upon  the 
complete  liquidation  of  the  Timberland 
Account  and  only  if  the  Trusts  recover 
distributions  equal  to  their  initial 
investments  in  Timberland. 

(h)  In  the  event  that  the  Investment 
Manager  resigns  or  is  removed  prior  to 
the  complete  liquidation  of  the 
Timberland  Accoimt,  the  Trusts  will 
appoint  a  successor  Investment  Manager 
to  effect  the  liquidation  of  such  account; 
Under  such  circumstances,  the 
Incentive  Fee  will  not  be  paid  to  the 
former  Investment  Manager  until  the 
Timberland  Account  is  fully  liquidated 
and  if  paid,  such  Incentive  Fee  must  be 
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represent  the  lowest'  of  three  fee 
amounts. 

Notice  to  Interested  fersons 

Notice  of  the  proposed  exemption 
will  be  provided  to4ll  Interested 
persons  within  30  df  ys  of  the 
publication  of  the  notice  of  pendency  in 
the  Federal  RcgisteA  The  notice  will 
include  a  copy  of  the  notice  of  proposed 
exemption  as  publisbed  in  the  Femral 
Register  and  a  statement  informing 
interested  persons  of  their  right  to 
comment  on  andJor  to  request  a  hearing 
with  res{>ect  thereto,  The  notice  will  be 
provided  to  all  active  employees  of 
ATftT  and  BellSouth  by  posting.  Mailed 
notice  will  be  given  to  AT&T  and 
BellSouth  union  representatives,  plan 
administrators  and  representatives  of 
retirees.  Comments  to  the  Department 
are  due  within  60  d^ys  of  the 
publication  of  the  proposed  exemption 
in  the  Federal  R^^er. 
FOR  RmrHER  MKMMfkTION  CONTACT:  Ms. 
)an  D.  Broady  of  theJDepartment, 
telephone  (202)  2194-8881.  (This  is  not 
a  toll-free  number.) ,' 

General  Infbrmatio^ 

The  attention  of  interested  persons  is 
directed  to  the  follofving: 

(1)  The  fact  that  ajtiansaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  of 
disqtialified  person  pom  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which<the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  th^  plan  solely  in  the 
interest  of  the  partiqipants  and 
bfflieficiaries  of  the  {tlan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  pf  the  act;  nor  does 
it  affect  the  requimtient  of  section 
401(a)  of  the  Code  t^t  the  plan  must 
operate  for  the  excli^ve  benefit  of  the 
employees  of  the  ei$ployer  maintaining 
the  plmi  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  sectien  408(a)  of  the  Act 
andVor  section  4975i(c)(2)  of  the  Code, 
the  Department  muSt  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  oUthe  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  ot  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  pr  administrative 


exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transacticm;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  contiiming 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC,  this  5th  day  of. 
December,  1995. 
lyan  Strasfeid, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc  95-29984  Filed  12-07-95;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMNttSTRATlON 

(Notice  96-111] 

Notice  of  Prospective  Patent  License 

ACTION:  Notice  of  Prospective  Patent 
License. 

SUMMARY:  NASA  hereby  gives  notice 
that  MicroMed  Systems  Ltd.,  Co., 
Houston,  TX  77019,  has  requested  an 
exclusive  license  to  practice  the 
inventions  protected  by  U.S.  Patent 
Application  Numbers  08/153,595 
entitled  "ROTARY  ByX)D  PUMP"  and 
U.S.  Patent  Application  No.  08/451,709 
entitled  "ROTARY  BLOOD  PUMP," 
which  were  respectively  filed  November 
10. 1993  and  May  26. 1995.  by  Uie 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr. 
Hardie  R.  Barr,  Patent  Attorney,  NASA 
Johnson  Space  Center. 
DATES:  Responses  to  this  Notice  must  be 
received  by  February  6, 1996. 
FOR  FURTHER  mFORMATION  CONTACT: 
Mr.  Hardie  R.  Barr,  NASA  Johnson 
Space  Center,  Mail  Code  HA,  Houston, 
TX  77058;  telephone  number  (713)  483- 
1003. 


Dated:  December  1, 1995. 
Edward  A.  Frankle, 
General  Countd. 
(FR  Doc  95-29939  Filed  12-7-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-288] 

GPU  Nuclesr  Corporation;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  GPU  Nuclear 
Corporation  (the  licensee)  to  withdraw 
its  May  20, 1994,  application  for  an 
amendment  to  FaciUty  Operating 
License  No.  DPR-50,  issued  to  the 
licensee  for  operation  of  the  Three  Mile 
Island  Nuclear  Station.  Unit  No.  2, 
located  in  Dauphin  Coimty, 
Pennsylvania.  Notice  of  Consideration 
of  Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
June  14. 1994  (59  FR  30621). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  to  raise  the 
limit  on  maximum  control  rod  drop 
time  and  was  requested  only  for  the 
duration  of  operating  cycle  10,  which 
was  concluded  on  September  8, 1995. 

Subsequently  the  licensee  informed 
the  staff  that  the  amendment  is  no 
longer  required.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  20, 1994,  and  (2) 
the  staff's  letter  dated  Novembar*  14. 
1995. 

These  docvunents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Stieet,  NW., 
Washington.  DC  and  at  the  Law/ 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  (REGIONAL 
DEPOSITORY)  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  November  1995. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  W.  Heman, 

Project  Manager,  Project  Directorate  1-3, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nucle(vBeactor  Regulation. 

(FR  Doc.  95-29938  Filed  12-7-«5;  8:45  am) 
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R.  E.  Qlnna  Ntidear  Power  Plant; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Fadltty  Operating 
License,  Proposed  No  Siyiificant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
18.  issued  to  Rochester  Gas  and  Electric 
Corporation  (the  licensee)  for  operation 
of  the  R.  E.  Ginna  Nuclear  Power  Plant 
located  in  Wayne  Coimty,  New  Yorlt. 

The  proposed  amendment  would 
revise  the  Ginna  Station  Technical 
Spedficatims  (TSs)  to  implement  the 
amended  regulation  10  CHI  Part  50; 
Appendix  J,  Option  B  (new  rule),  to 
provide  a  performance  based  option  for 
leakage-rate  testing  of  containment. 

The  proposed  amendment  would 
revise  the  current  TSs  (CTSs)  and 
License.  Item  2.D,  which  contains  four 
exemptions  to  10  CFR  Part  50, 
Appendix  J,  Option  A,  which  are 
proposed  to  be  removed: 

a.  Exemption  firom  Section  III.A.4(a) 
with  respect  to  the  maximum  allowable 
leakage  rate  for  reduced  pressure  tests; 

b.  Exemption  firom  Section  III.B.1 
with  respect  to  the  acceptable  technique 
for  performing  local  Tjrpe  B  leakage  rate 
tests; 

c.  E}cemption  firom  Section  m.D.l  for 
scheduling  of  containment  integrated 
lealcage  rate  tests  with  respect  to  the  10- 
year  inservice  inspection  (ISI);  and 

d.  Exemption  from  Section  III.D.2 
with  respect  to  the  testing  interval  of 
containment  airloclcs. 

The  proposed  amendment  would 
implement  Option  B  as  part  of  the 
implementation  of  the  improved 
standard  TSs  (ISTSs)  which  are 
currently  undergoing  NRC  staff  review 
(submittal  of  May  26, 1995). 

The  amendment  proposes  to  add  a 
specific  refisrence  to  Regulatory  Guide 
1.163.  "Perfbrmance-B^ed  Containment 
Leak-Test  Program"  in  the 
Administrative  Controls  section  of  the 
Giima  Station  TSs.  No  exceptions  to  the 
regulatory  guide,  nor  the  docimients 
which  are  endorsed  by  the  regulatory 
guide,  are  being  requested.  The  licensee 
does  not  propose  to  deviate  from 
methods  approved  by  the  Commission 
and  endorsed  in  a  regulatory  guide. 

The  amendment  proposes  that  a 
detailed  perfoimance-based  leakage-test 
program  will  be  available  for  NRC 
inspection  upon  implementation  of  the 
ISTSs  for  the  Ginna  Station. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 


will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
prop>osed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  11)  involve  a 
significant  increase  in  the  probabiHty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazaids  consideration,  which  is 
presented  below: 

The  proposed  changes  to  the  Ginna  Station 
Technical  Specifications  I*  *  *)  have  been 
evaluated  with  respect  to  10  CFR  50.92(c) 
and  shown  to  not  involve  a  significant 
hazards  consideration  as  described  below. 
This  evaluation  is  organized  into  the  4 
categories  [•  *  *). 

C.  1    Evaluation  of  More  Restrictive  Changes 

The  more  restrictive  changes  (*  *  *]  do 
not  involve  a  significant  hazards 
consideration  as  discussed  below: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or'  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
provide  more  stringent  reouirements  for 
operation  of  the  facility.  These  more  stringent 
requirements  do  not  result  in  operation  that 
will  increase  the  probability  of  initiating  an 
analyzed  event  and  do  not  alter  assumptions 
relative  to  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  continue  to  ensure  that  process 
variables,  structures,  systems,  and 
components  are  maintained  consistent  with 
the  safety  analyses  and  licensing  basis. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  diflierent 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  involve  a  physical  alteration  of  the 
plant  (i.e.,  no  new  or  different  type  of 
equipment  will  be  installed)  or  changes  in 
the  methods  governing  normal  plant 
operation.  The  proposed  changes  do  impose 
different  requirements.  However,  these 
changes  are  consistent  with  assumptions 
made  in  the  safety  analysis  and  licensing 
basis.  Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  diffierent  kind  of 
accident  firom  any  accident  previously 
evaluated. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 


not  involve  a  significant  reduction  in  a 
mai;gin  of  safiety.  The  imposition  of  more 
restrictive  requirements  either  has  no  impact 
or  increases  the  margin  of  plant  safety.  Each 
change  in  this  category  is,  by  definition, 
providing  additional  restrictions  to  enhance 
plant  safety.  The  change  maintains 
requirements  within  safety  analyses  and 
licensing  bases.  Therefore,  this  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  upon  the  above  information,  it  has 
been  determined  that  the  propKjsed 
administrative  changes  to  the  Ginna  Station 
Technical  Sp)ecincations  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  does  not  create  the  possibility  of 
a  new  or  difierent  kind  of  accident 
previously  evaluated,  and  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
Therefore,  it  is  concluded  that  the  proposed 
changes  meet  the  requirements  of  10  CFR 
50.92(c]  and  do  not  involve  a  significant 
hazards  consideration. 

C.2    Evaluation  of  Less  Restrictive  Changes 

The  less  restrictive  changes  [*  *  *|  do  not 
involve  a  significant  hazards  consideration  as 
discussed  below: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
are  all  consistent  with  NRC  requirements  and 
guidance  for  implementation  of  Option  B. 
Based  on  industry  and  NRC  evaluations 
performed  in  support  of  developing  Option 
B,  these  changes  potentially  result  in  a  minor 
increase  in  the  consequences  of  an  accident 
previously  evaluated  due  to  the  increased 
testing  intervals.  However,  the  proposed 
changes  do  not  result  in  an  increase  in  the 
core  damage  fi^uency  since  the  containment 
system  is  used  for  mitigation  purposes  only. 
The  changes  are  also  expected  to  result  in 
increased  attention  on  components  with  poor 
leakage  test  history  as  part  of  the 
performance-based  nature  of  Option  B  such 
that  the  marginally  increased  consequences 
fit>m  the  expanded  testing  intervals  may  be 
further  reduced  or  negated.  Therefore,  these 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  fitim  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  involve  a  physical  alteration  of  the 
plant  (i.e.,  no  new  or  different  type  of 
equipment  will  be  installed)  nor  alter  the 
function  of  the  contaimnenf  system.  The 
changes  only  provide  for  additional  time 
between  tests  and  revised  acceptance  and 
testing  criteria  for  leakage  tests  which  remain 
consistent  with  the  accident  analysis  bases. 
Thus,  these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safiety.  The  proposed  changes  do 
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not  alter  the  manner  it  which  safety  limits, 
limiting  safety  system  .setpoints,  or  limiting 
conditions  for  operation  are  determiner*.. 
Instead,  the  changes  ate  expected  to  result  in 
an  increased  focus  on  components 
dononstrating  poor  leakage  test  history 
without  excessive  testing  of  components 
which  continue  to  dei|u>nstrate  good  test 
history.  Therefore,  these  changes  do  not 
involve  a  significant  reduction  in  a  maigin  of 
safiety. 

Based  upon  the  above,  it  has  been 
determined  that  the  proposed  less  restrictive 
changfBS  to  the  Ginna  $tation  Technical 
Specifications  do  not  Involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previoqsly  evaluated,  does  not 
create  the  pKDSsibility  of  a  new  or  different 
kind  of  accident  previously  evaluated,  and 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety.  Therefore,  it  is  concluded 
that  the  proposed  chatges  meet  the 
requirements  of  10  CFR  50.92(c)  and  do  not 
involve  a  significant  hjazards  consideration. 

C.3    Evaluation  of  Avninistiative  Changfis 

The  administrative  changes  [*  *  *  I  do  not 
involve  a  significant  Hazards  consideration  as 
discussed  below:        ' 

1.  Operation  of  Ginta  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  signifiokit  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  prop)osed  changes 
involve  either  (1)  the  relocation  of 
requirements  within  the  Technical 
Specifications  to  support  consolidation  of 
similar  requirements,  (2)  the  reformatting  or 
rewording  of  the  existing  Technical 
Specifications  tc  provide  consistency  with  10 
CFR  (Parti  50,  Appendix  J,  OpUon  B  or  NRG 
implementing  guidance,  or  (3)  minor  changes 
to  the  Technical  Specifications  such  that  the 
changes  do  not  involve  any  technical  nature. 
As  such,  these  changes  are  administrative  in 
nature  and  does  not  impact  initiators  or 
analyzed  events  or  assumed  mitigation  of 
accident  or  transient  events.  Therefore,  these 
changes  do  not  involvie  a  significant  increase 
in  the  probability  or  obnsequences  of  an 
accident  previously  analyzed. 

2.  Operation  of  Cintia  Station  in 
acctM-dance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  involve  a  physical  alteration  of  the 
plant  (i.e..  no  new  or  different  type  of 
equipment  will  be  indtalled)  or  changes  in 
the  methods  governing  normal  plant 
operation.  The  propoyed  changes  will  not 
impose  any  new  or  different  requirements. 
Thus,  this  change  do^  not  create  the 
possibility  of  a  new  at  different  kind  of 
accident  from  any  aa^dent  previously 
evaluated. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  will 
not  reduce  a  margin  qf  plant  safety  because 
the  changes  do  not  ii4{nct  any  safety  analysis 
assumptions.  These  (jianges  are 
administrative  in  natve.  As  stich,  no 
question  of  safety  is  involved,  and  the  change 
does  not  involve  a  si^ificant  reduction  in  a 
margin  of  safety. 


Based  upon  the  above  information,  it  has 
been  determined  that  the  proposed 
administrative  changes  to  the  Ginna  Station 
Technical  Specifications  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident 
previously  evaluated,  and  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
Therefore,  it  is  concluded  that  the  propcwed 
changes  meet  the  requirements  of  10  CFR 
50.92(c)  and  do  not  involve  a  significant 
hazards  consideration. 

C.4    Evaluation  of  Removed  or  Deleted 
Requirements 

The  removed  or  deleted  requirements 
discussed  in  Section  B.4  do  not  involve  a 
significant  hazards  consideration  as 
discussed  below: 

1.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
only  involve  the  removal  or  deletion  of 
requirements  which  are  duplicated  in  10  CFR 
[Parti  50,  Appendix  J,  Option  B,  Regulatory 
Guide  [RG]  1.163  as  referenced  in  the 
Technical  Specifications,  or  NEI  [Nuclear 
Energy  Institute)  94-01  and  ANSI/ANS  56.8- 
1994  (as  endorsed  by  RG  1.163).  As  such,  this 
change  is  not  technical  in  nature  and  does 
not  impact  initiators  or  analyzed  events  or 
assumed  mitigation  of  accident  or  transient 
events.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  frmn  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  involve  a  physical  alteration  of  the 
plant  (Le.,  no  new  or  different  type  of 
equipment  will  be  installed)  or  changes  in 
the  methods  governing  normal  plant 
operation.  The  proposed  changes  will  not 
impose  any  new  or  different  requirements. 
Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  Ginna  Station  in 
accordance  with  the  prop>osed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  will 
not  reduce  a  margin  of  plant  safety  because 
the  deleted  requirements  are  still  retained  in 
other  regulatory  dociunents  that  caimot  be 
changed  without  prior  NRC  review  and 
approval.  As  such,  no  question  of  safety  is 
involved,  and  the  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  above  information,  it  has 
been  determined  that  the  proposed  changes 
to  the  Ginna  Station  Technical  Specifications 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  does  not  create  the 
possibility  of  a  new  or  diSarent  kind  of 
accident  previously  evaluated,  and  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Therefore,  it  is  concluded  that  the 


proposed  changes  meet  the  requirements  «f 
10  CFR  50.92(c)  and  do  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  lias  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of        X.^ 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change    ^ 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fodlity,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infre<juently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  niunber  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  8, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  IX],  and  at  the  local  public 
document  room  located  at  the  Rochester 
Public  Library,  115  South  Avenue, 
Rochester,  NY  14610.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the    ' 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  sh«uld  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nattire  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  sudi  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 


statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish    - 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Qmtentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  vsrith 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC,  by 
&e  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toU-fiee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
1-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Ledyard 


B.  Marsh,  Director,  Project  Directorate  I- 
1:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  piiblication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Nicholas  S.  Reynolds,  Winston 
and  Strawn,  1400  L  St.  NW., 
Washington,  DC  20005,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  . 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  27, 1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Rochester  Public  Library,  115  South 
Avenue,  Rochester,  NY  14610. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Allen  R.  Johnson, 

Project  Manager.  Project  Directorate  l-l . 
Division  of  Reactor  Projects — I/II.  Offibe  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  95-29937  Filed  12-7-95;  8:45  am) 
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[Docket  No*.  50-277  AND  50-278) 

PECO  Energy  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56  issued  to  the  PECO 
Energy  Company  (the  licensee)  for 
oi>eration  of  the  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  located  in 
York  County,  Pennsylvania. 

The  proposed  amendments  would 
revise  the  minimum  allowable  control 
rod  scram  accumulator  pressure  and 
charging  water  header  pressure  from  a 
value  of  955  psig  to  a  value  of  940  psig. 
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Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findiiigs  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  nvolves  no 
significant  hazards  consideration.  Under 
the  Commission's  re|ulatio'ns  in  10  CFR 
50.92,  this  means  tl^t  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  ih  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  difEarent  ki^d  of  accident  firam 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  ina 
margin  of  safety.  As  lequired  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideratiop,  which  is 
presented  below:      | 

(1)  The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  acc^ent  previously 
evaluated  because  control  rod  scram 
accumulator  pressure  and  charging  water 
header  pressure  >  940  ^sig  has  been 
determined  to  be  adequate  to  ensure  a 
complete  reactor  scram  occurs  within  the 
time  limits  assumed  in. the  safety  analyses. 
Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  di^rent  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  changes  do 
not  alter  the  plant  conQguration  (no  new  or 
different  type  of  equipment  will  be  installed 
or  removed)  and  will  not  alter  the  method 
used  by  any  system  to  perform  its  design 
function.  The  CRD  hycs'aulic  system  will 
continue  to  be  operated  within  its  design 
basis  parameters.  The  proposed  changes  do 
not  allow  plant  operation  in  any  mode  that 
is  not  already  evaluated  in  the  SAR. 
Therefore,  these  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  proposed  chinges  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  do  not  impact  safety 
analysis  assumptions  qr  the  ability  of  the 
CRD  hydraulic  system  %o  perform  its  design 
function.  The  proposed  minimum  allowable 
control  rod  scram  accumulator  pressure  is 
consistent  with  the  pressure  recommended  in 
SIL  429R1.  The  proposed  changes  assure  that 
a  complete  reactor  scram  occurs  within  the 
time  limits  assiuned  in  the  safety  analyses. 
Therefore,  these  chants  will  not  involve  a 
significant  reduction  i|i  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  apad,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  i$  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circtunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received,  ^ould 
the  Conunission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opporttmity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IX  20555.  and  should  dte 
the  publication  date  and  page  nimiber  of 
this  Federal  Register  notice.  Written 
conmients  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  firom  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  vnitten 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gehnan  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  8, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 


CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doctmient  Room,  the  Gelman 
Buildmg,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
docimient  room  located  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  (REGIONAL 
DEPOSITORY)  Education  Building. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  me  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Conunission  or  by  the  Chairman  of  the 
Atomic  Safiety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shotild  be  permitted 
with  {larticular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  u|)der  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
^petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisly  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  £act  to  be  raised  or 
controverted.  In  addition,  the  petitionw 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 


rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  Is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petiticmer 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective.    - 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  Issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  Involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  Issuance  of  any  amendment. 
\         A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deUvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Stiwt.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
'  promptly  so  inform  the  Commission  by 
a  toll-fiee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Nimiber  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz,  Director.  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 


name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  J.  W.  Durham,  Sr.,  Esquire,  Sr. 
V.P.  and  General  Counsel,  PECO  Energy 
Company,  2301  Market  Street, 
Philadelphia,  Peimsylvania  19101, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2,714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  November  30. 1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docvunent 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  document  room  located  at 
the  Government  Publications  Section, 
State  Library  of  Peimsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg.  Peimsylvania  17105. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission, 
Joseph  W.  Shea, 

Project  Manager,  Project  Directorate  1-2. 
Division  of  Reactor  Projects — J//7,  Office  of , 
Nuclear  Reactor  Regulation. 
(FR  Doc.  95-29936  Filed  12-7-95;  8:45  am] 

BILUNQ  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

[Rl  25-49] 

Notice  of  Intention  to  Request  Review 
of  a  Revised  Information  Collection 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

StiMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995),  this 
notice  annoimces  that  the  Office  of 
Personnel  Management  intends  to 
submit  to  the  Office  of  Management  £md 
Budget  a  request  for  clearance  of  a 
revised  information  collection.  RI  25- 
49,  Verification  of  Adult  Student 
Enrollment  Status,  is  used  to  verify  that 


adult  students  are  entitled  to  payments. 
OPM  needs  to  know  that  a  full-time 
enrollment  has  been  maintained. 

We  estimate  10,000  Rl  25-49  forms 
are  completed  annually.  Each  form  takes 
approxlmatefy  60  minutes  to  complete. 
The  annual  estimated  burden  is  10,000 
hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarron@  mall.opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  6,  1996. 

ADDRESSES:  Send  or  deliver  comments 
to — Lorraine  E.  Dettman,  Chief, 
Retirement  and  Insurance  Service, 
Operations  Support  Division,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,,  Room  3349.  Washington, 
DC  20415, 

FOR  FURTHER  INFORMATKM  REGARDtNO 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623, 

Office  of  Personnel  Management, 

Lorraine  A.  Green, 

Deputy  Director. 

[FR  Doc.  95-29880  Filed  12-7-95;  6:45  am] 

BiUmO  CODE  SSSS-OI-M 


Privacy  Act  of  1974;  Update  of  Existing 
Notices  Of  Systems  of  Records 

AGENCY:  Office  of  Personnel 

Management  (OPM). 

ACTION:  Notice  of  updated  system 

notices. 

summary:  The  Office  of  Personnel 
Management  (OPM)  has  conducted  a 
comprehensive  review  of  all  Internal 
and  Central  Privacy  Act  systems  of 
records.  This  notice  publishes  updates 
to  the  Internal  and  Central  systems  of 
records,  last  pubUshed  in  complete  form 
in  April  1993.  This  notice  proposes  the 
adoption  of  a  "Prefatory  Statement  of 
Routine  Uses  for  OPM's  Internal  and 
Central  Systems  of  Records." 
DATES:  The  proposed  non-substantive 
changes  will  be  effective  without  further 
notice  on  January  8, 1996.  The  proposed 
substantive  changes  will  be  effective 
January  17,  1996,  unless  comments  are 
received  that  result  in  a  contrary 
determination. 

ADDRESSES:  Send  written  comments  to 
Office  of  Personnel  Management,  ATTN: 
Mr.  Robert  Huley,  Office  of  Information 
Technology,  1900  E  Street  NW.,  Room 
5415,  Washington,  DC  20415-0001, 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Huley  at  (202)  418-3200. 
SUPPLEMENTARY  INFORMATION:  OPM  last 
published  its  Internal  and  Central 
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system  noticM  in  conlplete  lann  April 
12, 1993  (58  FR 1915$).  Since  that  time 
thwe  have  bem  two  dew  bitemal  and 
one  new  Central  system  notices 
published:  On^4/Inte|nal-12,  Telephone 
Call  Record  Detail  Records  (58  FR 
47002.  effective  11/2^3);  0PM/ 
Intemal-13,  Parking  fro^jram  Records 
(59  FR  64439.  effective  1/13/95);  and 
OPM/Central-14,  Debarment  or 
Suspension  Records  df  Federal 
Employees  Health  Benefits  Program 
(FEHBP)  (eo  FR  3919«.  effactive  8/31/ 
95). 

This  update  is  meant  to  conform  to 
the  review  requirements  as  set  by  the 
OflSoe  of  Management  and  Budget 
Circular  A-130,  Appendix  I,  for  system 
notices.  Changes  hav4  been  made  to 
sevwal  notioea  to  more  accurately 
describe  the  contents  of  the  system  of 
records.  Due  to  OPM%  recent 
reorganization,  the  system  location, 
manager,  and  addiesa  information  has 
been  changed  for  eadk  system  notice. 

Tbe  adoption  of  a  'Trefatory 
Statement"  format  wdl  allow  CK>M  to 
publish  certain  estab^shed  repetitive 
routine  uses  for  Interiial  and  Central 
systems  of  records  only  once,  in  the 
interests  of  simplicity,  economy,  and  to 
avoid  redundancy.  Each  Internal  and 
Central  system  notice  will  make 
reference  to  the  routiiie  uses  of  the 
pra&tory  statement  applicable  to  that 
notice,  and  will  print  in  full  any  routine 
uses  unique  to  that  specific  system  of 
records.  Each  system  notice  has  been 
revised  as  necessary  to  reflect  the  use  of 
the  Prefiatory  Statem^t. 

Following  is  a  brief  description  of 
changes  to  system  notices: 
OPM/INTERNAL-1,  Defense 
Mobilization  Emer|ency  Cadre 
Records — changed  to  reflect  adoption 
of  Prefatory  StatranJBnt  and  agency 
reorganization. 
CM'M/D'rrERNAL-Z,  Negotiated 
Ckievance  Procedure  Records — 
changed  to  reflect  adoption  of 
Prefatory  Statement  and  agency 
reorganization.  Records  are  no  longer 
maintained  in  regional  offices,  so 
refnences  to  regiotal  locations  have 
been  deleted. 
OPM/INTERNAL^3,  Security  Officer 
Control  Files — chatiged  to  reflect 
adoption  of  Prefatory  Statement  and 
agency  reorganization. 
OPM/IhrrERNAIy-4,  Health  Program 
Records— changed'to  reflect  adoption 
of  Prefatory  Statenient  and  agency 
reorganization. 
OPM/&4TERNAL-5,  Pay,  Leave  and 
Travel  Records — changed  to  reflect 
adoption  of  Prefat<|ry  Statement  and 
agency  reorganiza^on. 
OPM/IhrrERNAL-6,  Appeal  and 
Administrative  Review  Records — 


changed  to  reflect  adoption  of 
Prefiatory  Statement  and  agency 
reorganization.  Records  are  no  longer 
maintained  in  regional  offices,  so 
references  to  regional  locations  have 
been  deleted. 

OPM/INTERNAI^7,  Complaints  and 
Inquiries  Records — changed  to  reflect 
adoption  of  Prefatory  Statement  and 
agency  reorganization.  Recorda  are  no 
longer  maintained  in  regional  offices, 
so  references  to  regional  locations 
have  been  deleted. 

OPM/HMTERNALr^,  Employee 
Counseling  Services  Program 
Records — changed  to  reflect  adoption 
of  Prefatory  Statement  and  agency 
reorganization. 

OPM/INTERNAL-4,  Employee  Locator 
Card  Files.  Location  of  records  has 
been  updated  to  indicate  records  are 
also  maintained  in  service  centers. 

OPM/INTERNAI^IO,  Motor  Vehicle 
Operator  and  Accident  Report 
Records — changed  to  reflect  adoption 
of  Prefatory  Statement  and  agency 
reorganization.  The  title  has  been 
changed  to  specify  the  maintenance  of 
Motor  Vehicle  Operator 
"Authorization"  records,  and  changes 
have  been  made  throughout  the 
system  notice  to  clarify  what 
authorization  and  report  records  are 
maintained  where,  for  what  purpose, 
and  how  to  access  them. 

OPM/INTERNAL-1 1.  Administrative 
Grievance  Records— changed  to 
reflect  adoption  of  Prefatory 
Statement  and  agency  reorganization. 
Records  are  no  longer  maintained  in 
regional  offices,  so  references  to 
regional  locations  have  been  deleted. 

OPM/INTERNAL^12,  Telephone  Call 
Detail  Records — changed  to  reflect 
adoption  of  Prefetory  Statement  and 
agency  reorganization.  The  category  of 
individuals  covered  has  been 
expanded  to  cover  individuals  who 
make  as  well  as  receive  calls.  The 
storage  entry  has  been  updated  to 
reflect  that  data  may  be  stored  on 
optical  media. 

OPM/INTERNAL-13,  Parking  Program 
Records — changed  to  reflect  adoption 
of  Prefatory  Statement  and  agency 
reorganization. 

OPM/CENTRAL-1,  Civil  Service 
Retirement  and  Insurance  Records — 
changed  to  reflect  adoption  of 
Prefatory  Statement  and  agency 
reorganization.  Routine  uses  that 
duplicate  conditions  of  disclosure 
specified  in  the  Privacy  Act  have  been 
removed  (no  new  routine  uses  have 
been  added),  organizational  titles 
updated,  and  the  routine  uses 
covering  release  of  data  fit>m  the 
Retirement  Master  Annuity  File  to 


Federal  and  State  government 
agencies  have  been  combined. 

OPM/CENTRAL-2,  Complaints  and 
Inquiries  Records — changed  to  reflect 
adoption  of  Prefetory  Statement  and 
agency  reorganization. 

OPM/CENTRAL-3,  Reserved-^o 
action. 

OPM/CENTRALr^,  Inspector  General 
Investigations  Case  Files— changed  to 
reflect  adoption  of  Prefetory 
Statement  and  agMicy  reorganization. 

OPM/CENTRAL-5,  Intergovernmental 
Personnel  Act  Assignment  Records — 
changed  to  reflect  adoption  of 
Prefetory  Statement  and  agency 
reorganization. 

OPM/CENTRALr-€.  Administrative  Law 
Judge  Application  Records— changed 
to  reflect  adoption  of  Prefetory 
Statement  and  agency  reorganization. 

OPM/CENTRAL-7,  Litigation  and 
Claims  Records— changed  to  reflect 
adoption  of  Prefatory  Statement  and 
agency  reorganization.  The 
descaiption  of  categories  of  records 
included  in  the  system  has  been 
expanded  to  include  garnishment 
docimients.  The  purpose  has  been 
amended  to  note  that  the  records  are 
maintained  to  settle  administrative 
claims  brought  against  OPM 
employees  as  well  as  OPM  (the 
agency). 

CffM/CENTRALr^,  Privacy  Act/ 
Freedom  of  Information  Act  (PA/ 
FOLA)  Case  Records — changed  to 
reflect  adoption  of  Prefatory 
Slatemedt  and  agency  reorganization. 

OPM/CENTRALr-9.  Personnel 
Investigations  Records— changed  to 
reflect  adoption  of  Prefatory 
Statement  and  agency  reorganization. 
The  listing  of  authorities  has  been 
updated  to  delete  Title  22.  U.S.C, 
section  1434,  which  has  been 
repealed.  Disposal  information  has 
beisn  updated  to  indicate  that  records 
are  shredded  or  recycled  instead  of 
being  burned. 

OTM/CENTRAI^IO,  Directory  of 
Federal  Executive  Institute  Alumni — 
changed  to  reflect  adoption  of 
Prefetory  Statement  and  agency 
reorganization.  This  system  of  records 
is  being  renamed  "Federal  Executive 
Institute  Program  Participant 
Records."  and  the  categories  of 
records,  piupose,  and  record  source 
entries  are  being  updated  to  reflect 
this  change  in  emphasis.  The  policies 
and  practices  of  storage  entries  have 
been  updated  to  be  more  accurate. 

OPM/CENTRAL-1 1,  Presidential 
Management  Intern  Program 
Records— changed  to  reflect  adoption 
•of  Prefatory  Statement  and  agency 
reorganization.  The  entry  on  records 
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retention  is  being  revised  to  be  more 
tnwcific  about  retention  periods. 

C^M/CENTRAL-12,  Reserved— no 
action. 

OPM/CENTRALr-13.  Executive 
Personnel  Records — changed  to  reflect 
adoption  of  Prefetory  Statement  and 
agency  recaganizaticm.  The  system 
notice  has  been  revised  throughout  to 
be  more  accurate  in  terms  of 
individuals  covered,  information 
included,  and  purpose  of  the  system. 
The  listing  of  authorities  has  been 
updated.  The  retention  entry  is 
revised  to  conform  to  indicate 
National  Archives  and  Records 
Administraticm  is  reviewing  a 
proposed  disposition  schedule 
change. 

OPM/CENTRAL-14,  Debarment  or 
Suspension  Records  for  Federal 
Employees  Health  Benefits  Program 
(FEHBP)— changed  to  reflect  adoption 
of  Prefetory  Statement.  The  required 
altered  system  report  has  been 
submitted  to  the  Office  of 
Management  and  Budget  and 
Con^ss. 

Office  of  Peraonnei  Management 
Ldmlne  A<  Grwn, 
Deputy  Director. 

Prefatory  Statement  of  Routine  Uses  for 
OPM's  Internal  and  Central  S3rstems  of 
Records 

Certain  established  routine  uses  have 
been  found  to  be  applicable  to  the 
majority  of  OPM's  Internal  and  Central 
systems  of  records.  These  repetitive 
routine  uses  will  be  published  in  their 
entirety  once,  in  this  Prefatory 
Statement.  Each  Internal  and  Central 
system  notice  will  note  which  of  these 
routine  uses  are  appUcable  to  that 
notice,  and  will  also  include  the  full 
text  of  any  routine  uses  unique  to  that 
system  of  records. 

1.  For  Law  Enforcement  Purposes — ^To 
disclose  pertinent  information  to  the 
appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OPM  becomes  aware  of  an 
indication  of  a  violation  or  potential 
viofetion  of  civil  or  criminal  law  or 
regulation. 

2.  For  Certain  Disclosiues  to  Other 
Federal  Agencies — ^To  disclose 
information  to  a  Federal  agency,  in 
response  to  its  request  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  isisuance  of  a  security 
clearance,  the  conducting  of  a  suitability 
or  security  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  or  other  benefit  by  the 


requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

3.  For  Congressional  Inqtiiry— To 
provide  information  to  a  congressional 
office  from  the  record  of  an  individual 
in  response  to  an  inquiry  from  that 
congressional  office  made  at  the  request 
of  that  individual. 

4.  For  Judicial/ Administrative 
Proceedings — ^To  disclose  information  to 
another  Federal  agency,  to  a  court,  or  a 
party  in  htigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  GovemmMit  is  a  party  to  the  judicial 

.  or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

5.  For  National  Archives  and  Records 
Administration — ^To  disclose 
information  to  the  National  Archives 
and  Records  Administration  for  use  in 
records  management  inspections. 

6.  Within  OPM  for  Statistical/ 
Analytical  Studies— By  OPM  in  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  workforce  studies.  While 
published  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

7.  For  Litigation — ^To  disclose 
information  to  the  Department  of 
Justice,  or  in  a  proceeding  before  a 
court,  adjudicative  body,  or  other 
administrative  body  before  which  OPM 
is  authorized  to  appear,  when: 

(1)  OPM.  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components;  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  Utigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  coUedMl. 

8.  For  the  Merit  Systems  Protection 
Board — ^To  disclose  information  to 
officials  of  the  Merit  Systems  Protection 
Board  or  the  Office  of  the  Special 


Counsel,  when  requested  in  connection 
with  appeals,  special  studies  of  the  dvil 
service  and  other  merit  systems,  review 
of  OPM  rules  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and 
such  other  functions,  e.g.,  as 
promulgated  in  5  U.S.C.  1205  and  1206, 
or  as  may  be  authorized  by  law. 

9.  For  the  Equal  Employment 
Opportunity  Commission — ^To  disclose 
information  to  the  Equal  Employment 
Opportunity  Commission  when 
requested  in  connection  with 
investigations  into  alleged  or  possible 
discrimination  practices  in  the  Federal 
sector,  compliance  by  Federal  agencies 
with  the  Uniform  Guidelines  on 
Employee  Selection  Procedures  or  other 
functions  vested  in  the  Commission  and 
to  otherwise  ensure  compliance  with 
the  provisions  of  5  U.S.C.  7201. 

10.  For  the  Federal  Labor  Relations 
Authority — ^To  disclose  information  to 
the  Federal  Labor  Relations  Authority  or 
its  General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

11.  For  Non-Federal  Personnel — ^To 
disclose  information  to  contractors, 
grantees,  or  volunteers  performing  or 
working  on  a  contract,  service,  grant, 
cooperative  agreement,  or  job  for  the 
Federal  Government. 

OPM/INTERNAL-1 

SYSTEM  location: 

Change  "Administration  Group"  to 
read  "Office  of  Contracting  and 
Administrative  Services." 

ROUTMC  USES  OF  RECOflOS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUOINQ  CATEQOMES  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  current  entry  (introduction  and 
subparagraphs),  insert:  Routine  uses  1, 
and  3  through  8,  of  the  Prefatory 
Statement  at  the  beginning  of  OPM's 
system  notices  apply  to  the  records 
maintained  within  this  system.  There 
are  no  system  unique  routine  uses. 

SYSTEM  MANAQER(S)  AND  AOORESt: 

Change  "Administration  Group"  to 
read  "Office  of  Contracting  and 
Administrative  Services." 

OPM/INTERNAL-2 

SYSTEM  LOCATION: 

Delete  current  entry,  insert:  Office  of 
Human  Resources  and  EEO,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415-0001. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  current  entry,  insert: 
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RoQtine  uses  1  thyougti  11  of  the 
PreiiBtory  Statementat  the  beginning  of 
OPM's  syston  notioBS  apply  to  the 
records  maintained  Within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  syst^  of  records  only: 

a.  By  the  Department  of  Labor  in 
cairying  out  its  funqtion  regarding  labor- 
management  relatiolis  in  the  Federal 
service.  ' 

b.  To  disclose  inf^mation  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  Chapter  7liwhen  relevant  and 
necessary  to  their  dtities  of  exclusive 
representation  concerning  personnel 
policies,  practices,  ^d  matters  affecting 
working  conditions, 

c  To  disclose  information  to  any 
source  frwn  which  additional 
infmnation  is  requested  in  the  course  of 
resolving  a  grievanqa,  to  the  extent 
necessary  to  identifV  the  individual, 
inform  the  source  o(the  purpo8e(s)  of 
the  request,  and  tq  identify  the  type  of 
infbrmatiiHi  requestM. 


Change  "Assistant  Director  for 
Personnel,  Adminieftration  Group"  to 
read  "Director,  Offite  of  Human  - 
Resources  and  EEO." 

MoiiMiAiMi  pwocrnuer: 
Delete  first  paragraph,  insert: 
Individuals  who  01e  a  grievance 
under  a  negotiated  procedure  are  aware 
of  that  fact  and  hav«  been  provided 
access  to  the  record,  They  may, 
however,  contact  the  indicated  system 
manager  regarding  tie  existence  of  such 
records  about  them.  Individuals  must 
furnish  the  foUowiijg  information  for 
their  records  to  be  located  and 
identified: 

mooHW  ftCTitw  I'm  w  i  imiw 
Delete  first  parag^ph,  insert: 
Individuals  who  file  a  grievance 
under  a  negotiated  procedure  are  aware 
of  that  fact  and  havf  been  provided 
access  to  the  racordl  However,  after  the 
grievance  has  been  closed,  an  individual 
may  request  access  to  the  official  copy 
of  the  grievance  records  by  writing  the 
indicated  system  manager.  Individuals 
must  furnish  the  foUowing  information 
for  their  records  to  be  located  and 
identified:  I    . 

CONIHIMU  RCCORO  PiOCBXME: 

Delete  second  paragraph,  insert: 
Individuals  wishjng  to  request 
amendment  of  theif  records  to  correct 
factual  errors  should  contact  the 
indicated  system  mtonager.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 


0P«VINTERNAL-3 

8VS I  ui  location: 

Change  "Administration  Group"  to 
read  "Office  of  Contracting  and 
Administrative  Services."  Change 
"regional"  to  read  "field  service." 

ROUTME  wet  OF  RECOnor  MAMTAMEO  M  THE 
SYSTEH,  MCUNMNQ  CATEQOMES  OF  USERS,  AND 
THE  PURPOeeS  OF  SUCH  USES: 

Delete  current  entry,  insert: 
Routine  uses  1,  3,  5,  and  6  of  the 
Prefatory  Statement  at  the  beginning  of 
OTM's  system  notices  apply  to  the     ' 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 

a.  To  disclo»  information  to  an 
agency  in  the  executive,  legislative,  or 
judicial  branch,  or  the  District  of 
Columbia  Government,  in  response  to 
its  request  in  connection  with  the 
issuance  of  a  security  clearance  or  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  to  the 
extent  tiiat  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

b.  To  disclose  information  to  the 
security  office  of  an  agency  in  the 
executive,  legislative,  or  judicial  bra^h, 
or  the  District  of  Columbia  Government, 
in  response  to  its  request  for  verification 
of  security  clearance,  to  enable  OPM 
employees  to  have  access  to  classified 
data  or  areas  where  their  official  duties 
require  such  access. 

SYSTBi  MANAQER  AND  ADDRESS: 

Delete  current  entry,  insert:  Chief, 
Security  Services,  Office  of  Contracting 
and  Admiiiistrative  Services,  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Washington,  DC  20415-0001,  for 
central  office  employees.  Field  Service 
Office  Directors  for  field  service  office 
employees. 

OPMmTERNAL-4 

SYSTBI  LOCATON: 

Change  "Associate  Director  for 
Administration"  to  read  "Health  Unit, 
Office  of  Contracting  and 
Administrative  Services." 

ROUTME  USES  OF  RECORDS  MAaiTA«EO  M  THE 
SYSTBi,  MCUIOMQ  CATEQORCS  OF  USERS,  AND 
THE  PURPOeeS  OF  SUCH  USES: 

Delete  current  entry,  insert:    . 

Routine  uses  3,  4,  and  7  of  the 
Prefatory  Statement  at  the  beginning  of 
OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 

a.  To  refer  infcmnation  required  by 
appUcable  law  to  be  disclosed  to  a 
Federal,  State,  or  local  public  health 
service  agency,  concerning  individuals 


who  have  contracted  certain 
communicable  diseases  or  conditions. 
Such  information  i£  used  to  prevent 
further  outbreak  of  the  disease  or       • 
condition. 

b.  To  disclose  information  to  the 
appropriate  Federal,  State,  or  local 
agency  responsible  for  investigation  of 
an  accident,  disease,  medical  condition, 
or  injury  as  reqiiired  by  pertinent  legal 
authority. 

c.  To  disclose  to  the  Office  of 
Workers'  Compensation  Programs  in 
coimection  with  a  claim  for  benefits 
filed  by  an  employee. 

Note:  Disclosuie  of  these  records  beyond 
officials  of  OPM  having  a  bona  fide  need  for 
them  or  to  the  person  to  whom  they  pertain, 
is  rarely  made,  as  disclosures  of  information 
pertaining  to  an  individual  with  a  history  of 
alcohol  or  driig  abuse  must  be  limited  in 
compliance  with  the  restrictioD  of  the 
Confidentiality  of  Alcohol  and  Drug  Abuse 
Patient  Records  regulations  42  CFR  part  2, 
Records  pertaining  to  tiie  physical  and 
mental  fitness  of  employees  are,  as  a  matter 
of  OPM  policy,  afforded  the  same  depee  of 
confidentiality  and  are  generally  not 
disclosed. 

SYSTBI  IIANAQER(S)  AND  LOCATION: 

Change  "Administration  Group"  to 
read  "Office  of  Contracting  and 
Administrative  Services." 

OPiVINTERNAL-« 

SYSTEM  LOCATION: 

Change  "Office  of  Procurement  and 
Administrative  Services,  Administration 
Group"  to  read  "Office  of  Contracting 
and  Administrative  Services." 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEQORCS  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  current  entry,  insert: 
Routine  uses  1  through  10  of  the 
Prefatory  Statement  at  die  beginning  of 
OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 

a.  By  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  comp«isation  due  to  a  job- 
connected  injury  or  illness.  ^ 

b.  By  the  DNspartment  of  the  Treasury 
to  issue  checks  and  U.S.  Savings  Bonds. 

c.  By  State  offices  of  unemployment 
compensation  with  survivor  annuity  or 
health  benefits  claims  or  records 
reconciliations. 

d.  By  Federal  Employee's  Group  Life 
Insurance  or  Health  Benefits  carriers  in 
connection  with  siurvivor  aimmty  or 
health  benefits  claims  or  records 
reconciliations. 

e.  To  disclose  information  to  the 
Internal  Revenue  Service  and  State  and 
local  tax  authorities. 
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f.  To  provide  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  with  information  as  to  the 
identity  of  OPM  employees  contributing 
union  dues  each  pay  period  and  the ' 
amount  of  dues  withheld  fitim  each 
contributor. 

g.  To  disclose  information  to  officials 
of  labor  organizations  recognized  imder 
5  U.S.C.  Chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
woridng  conditions. 

h.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  relevant  to  an 
OPM  determination  concerning  an 
individual's  pay,  leave,  or  travel 
expenses,  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  pmposels)  of  the  request, 
and  to  identify  the  type  of  information 
requested. 

L  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Ciroilar  No.  A-19. 

j.  To  disclose,  annually,  pay  data  to 
the  Social  Security  Administration  and 
the  Department  of  the  Treasury  as 
required. 

k.  To  disclose  information  to  a 
Federal  agency  or  Congressional  inquiry 
from  which  additional  or  statistical 
information  is  requested  relevant  to  the 
OPM  Fare  Subsidy  Program. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Change  "Assistant  Director  of 
Procurement  and  Administrative 
Services,  Administration  Group"  to  read 
"Director,  Office  of  Contracting  and 
Administrative  Services." 

OPMnNTERNAL-6 

SYSTEM  location: 

Delete  current  entry,  insert:  Office  of 
Human  Resources  and  EEO,  Office  of 
Persoimel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415-0001. 

ROUTME  uses  OF  RECORDS  MAMTAMED  M  THE 
•VSTBI,  MCLUOMQ  CATBXNMES  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  current  entry,  insert: 
Routine  uses  1  through  11  of  the 
Prefiatory  Statement  at  the  beginning  of 
OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 
a.  To  provide  information  to  officials 
of  labor  organizations  recognized  imder 
5  U.S.C  Chapter  71,  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 


policies,  practices,  and  matters  affecting 
working  conditions. 

b.  To  disclose  informaticm  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  an  appeal  or  administrative 
review  procedure,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  soiirce  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

SYSTBI  MANAOERCS)  AND  ADDRESSES: 

Change  "Assistant  Director,  Office  of 
Personnel,  Administration  Group"  to 
read  "Director,  Office  of  Himian 
Resources  and  EEO." 

NOmCATION  PROCEDURE: 

Delete  first  paragraph,  insert: 
Individuals  involved  in  appeals  and 
administrative  review  procedures  are 
aware  of  that  fact  and  have  been 
provided  access  to  the  records.  They 
may,  however,  contact  the  system 
manager  indicated  regarding  the 
existence  of  such  records  about  them. 
They  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

RECORD  ACCESS  PROCEDURE: 

Delete  first  paragraph,  insert: 
Individuals  involved  in  appeals  and 
administrative  review  procedures  are 
aware  of  that  fact  and  have  been 
provided  access  to  the  records.  After  the 
action  has  been  closed,  however,  an 
individual  may  request  access  to  the 
official  copy  of  an  appeal  or 
administrative  review  procedtire  by 
contacting  the  system  manager 
indicated.  Individuals  must  provide  the 
following  information  for  their  records 
to  be  located  and  identified: 

CONTESTMQ  RECORD  PROCBNIRE: 

Delete  second  paragraph,  insert: 
Individuals  wishing  to  request 
amendment  of  their  records  to  correct 
factual  errors  should  contact  the  system 
manager  indicated.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

OPMOHTERNAL-r 

SYSTEM  LOCATION: 

Delete  current  entry,  insert:  Office  of 
Himian  Resources  and  EEO,  Office  of 
Persoimel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415-0001. 

ROUTME  dteS  OF  RECORDS  MAMTAMED  M  THE 
SYSTBf^  MaUOeiQ  CATBKMHES  OF  USERS,  AND 

THE  puRPoees  OF  SUCH  uses: 

Delete  current  entry,  insert: 
Routine  uses  1  through  11  of  the 
Prefatory  Statement  at  the  beginning  of 


OF^'s  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  use  listed  below  is  specific 
to  this  system  of  records  only: 

To  disclose  information  to  any  source 
•  &t)m  which  additional  information  is 
requested  (to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose  of  the  request,  and 
identify  the  type  of  information 
requested),  where  necessary  to  obtain 
information  relevant  to  an  OPM 
decision  concerning  the  individual 
employee,  e.g.,  on  ^e  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  issuance  of  a  license, 
grant,  or  other  benefit. 

SYSTBI  MANAQER(8)  AND  ADDRESS: 

Change  "Assistant  Director  for 
Personnel,  Administration  Group"  to 
read  "Director,  Office  of  Human 
Resources  and  EEO." 

NomcATiON  procedure: 
Delete  first  paragraph,  insert: 
Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  system  manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

RECORD  ACCESS  PROCEDURE: 

Delete  first  paragraph,  insert: 
OPM  employees  wishing  to  request 
access  to  their  records  should  contact 
the  system  manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

CONTESTMQ  RECORD  PROCEDURE: 

Delete  first  paragraph,  insert: 
OPM  employees  wishing  to  request 
amendment  of  their  records  should 
contact  the  system  manager  indicated. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

OPM/INTERNAL-8 

SYSTBI  location: 

Change  "Office  of  Persoimel, 
Administration  Group"  to  read  "Office 
of  Human  Resources  and  EEO." 

SYSTBI  MANAQER(S)  AND  ADDRESS: 

Change  "Assistant  Director  for 
Personnel,  Administration  Group"  to 
read  "Director,  Office  of  Human 
Resources  and  EEO." 

OPIIVINTERNAL-« 

SYSTEM  location: 

Delete  current  entry,  insert;  Personnel 
and  administrative  offices  of  the  Office 
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of  Personnel  Managefnent.  1900  E  Street 
NW.,  Washington,  DC  20415-0001,  and 
0PM  field  service  o^ces. 

ROUTMC  UaeS  OF  REOOeiW  MAMTAMEO  M  THE 
SVSTBI,  MCUIOMO  OATnOMES  OF  U8BIS,  AND 
TME  FMWOea  OF  SUCN  iSES: 

Delete  current  entw,  insert: 
Routine  uses  1  threugh  11  of  the 
Prefatory  Statement  it  &e  beginning  of 
OPM's  system  noticas  apply  to  the 
records  maintained  within  this  system. 
There  are  no  routine  uses  unique  to  this 
system  of  records.     \ 

SVSrai  MANAQBIIt)  ANQ  AMMSM: 

Change  "Assistant  ODirector  for 
Personnel,  Administration  &Y)up"  to 
read  "Director,  Office  of  Hiunan 
Resources  and  EEO.'j 

MUll  ILAnOH  PWOCEDUni- 

Delete  first  paragraph,  insert: 
OPM  employees  wbhing  to  inquire 
whether  this  system  f:ontains 
information  about  them  should  contact 
the  appropriate  management  official 
where  employed.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified:  I 

RgcowD  Acceee  pwochAjwe; 
Delete  first  paragraph,  insert: 
OPM  employees  wishing  to  request 
access  to  their  records  should  contact 
the  appropriate  OPM  management 
official  where  employed.  Individuals 
must  furnish  the  following  information 
for  their  records  to  b#  located  and 
identified: 

oowTESTiQ  necowo  pejcauHE 
Delete  first  paragrajph,  insert: 
OPM  employees  nvy  amend 
information  in  these  records  at  any  time 
by  resubmitting  updating  information. 
Individuals  wishing  to  request 
amendment  of  their  lecords  under  the 
provisions  of  the  Pritacy  Act  should 
omtact  the  appropriate  management 
official  where  employed.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

OPIMNTERNAL-10 

SYsrai  location: 

Delete  currrait  entJy.  insert:  Office  of 
Contracting  and  Administrative 
Services;  Investigati«)ns  Service;  and  the 
Office  of  the  General'  Counsel;  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415-0001. 

CATlQOnES  OF  RECOftOf  M  THE  SYSTEM: 

Delete  current  entfy;  insert: 
The  system  contains  document 
related  to  the  authorization  of  an 
individual  to  operate  a  Government 


motor  vehicle;  and  reports, 
correspondence,  and  fiscal  documents 
concerning  autcnnobile  accidents 
occurring  in  a  Government-owned, 
leased,  or  raited  vehicle  or  in  a 
privately-owned  vehicle  while  on 
official  business. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM 
MCLUOeS  THE  FOUOWeiQ  WITH  ANY  REVISKmS 


Revise  ciurent  entry  by  adding 
"chapter."  28  U.S.C.  Chapter  171. 


Delete  current  entry;  insert: 
These  records  serve  to  doaunent 
supervisor's  verification  of  employee's 
license  to  operate  a  Government  motor 
vehicle;  audiorization  to  use 
Government-owned,  leased,  or  rented 
motor  vehicle  or  privately-owned 
vehicle  to  conduct  official  business;  and 
information  regarding  motor  vehicle 
accidents,  including  reports  and  related 
documents  that  may  be  used  in 
settlement  of  claims  and  litigation 
resulting  from  an  accident  involving  a 
Government-owned,  leased,  or  rented 
motor  vehicle  or  privately-owned 
vehicle  used  by  employees  to  conduct 
official  business. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  current  entry;  insert: 
Routines  uses  1,  and  3  through  7,  of 
the  Prefatory  Statement  at  the  beguming 
of  OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 

a.  To  disclose  information  any  source 
fit>m  which  additional  information  is 
requested  (to  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose  of  the  request,  and 
identify  the  type  of  information 
requested),  when  necessary  to  obtain 
information  relevant  to  an  office 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  0ramt  or  other  benefit. 

b.  To  disclose  accident  report  record 
information  to  officials  of  labor 
organizations  recognized  under  the 
Chapter  71,  title  5,  U.S.C.  when  relevant 
and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  working  conditions. 

c.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  qf  a 


security  clearance,  the  conducting  of  a 
security  or  suitability  investigation,  the 
classifying  of  jobs,  or  the  award  of  a 
contract,  license,  grant,  or  other  benefit. 

d.  To  disclose  information  to  the 
General  Services  Administrati(m  about 
accidents  involving  Government  owned 
or  leased  automobiles. 

e.  To  disclose  information  to 
insurance  carriers  about  accidents 
involving  privately-owned  vehicles. 

RETENTION  AND  D«P0SAL: 

In  first  sentence  change  "Motor 
vehicle  operator  records"  to  read 
"Motor  vehicle  operator  authorization 
records." 

SYSTBI  MANAQER(8)  AND  ADDRESS: 

Delete  current  entry,  insert: 

Motor  vehicle  operator  authorization 
records: 

Director,  Office  of  Qmtracting  and 
Administrative  Services,  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Washington,  DC  20415-0001,  or 
the  Director  of  the  appropriate  field 
service  office. 

Accident  report  records:  For  reports 
involving  employees  of  the 
Investigations  Service  with  judgements 
under  $2,500:  Associate  Director, 
Investigations  Service,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415-0001. 

For  reports  involving  employees  of 
Field  Service  Offices  with  no  personal 
injury,  and  judgements  under  $2,500: 
Appropriate  Field  Service  Office 
Director. 

For  reports  involving  other  OPM 
employees,  or  of  employees  of  the 
Investigations  Service  involving 
judgements  over  $2,500:  Office  of  the 
General  Counsel,  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Washington,  DC  20415-0001. 

NOTIFICATION  PROCEDURE 

Delete  first  paragraph,  insert: 
Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  appropriate  system  manager  as 
indicated  under  SYSTEM  MANAGER 
AND  ADDRESS. 

RECORD  ACCKS  PROCEDURE: 

Delete  first  paragraph,  insert: 
Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  appropriate  system  manager  as 
indicated  under  SYSTEM  MANAC^K 
AND  ADDRESS. 

CONTESTMQ  RECORD  PROCEDURE: 

Delete  first  paragraph,  insert: 
Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  appropriate  system  manager 
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as  indicated  under  SYSTEM  MANAGER 
AND  ADDRESS. 

RECORD  SOURCE  CATEOORIES: 

Delete  current  subparagraph  e,  insert: 
e.  Officials  of  OPM. 

0PlyVINTERNAL-11 

SYSTEM  location: 
Delete  current  entry,  insert: 
Office  of  Human  Resources  and  EEO, 

Office  of  Personnel  Management,  1900  E 

Street  NW.,  Washington,  DC  20415- 

0001. 

ROUTME  uses  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEQORES  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  cxirrent  entry,  insert: 
Routine  uses  1  through  11  of  the 
Prefatory  Statement  at  the  beginning  of 
C^M's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  use  Usted  below  is  specific 
to  this  system  of  records  only: 

To  disclose  information  to  any  soiuce 
bom  which  additional  information  is 
required  in  the  course  of  processing  a 
grievance,  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose(s)  of  the  request, 
and  identify  the  type  of  information 
requested. 

SYSTEM  MANAQER(S)  AND  addresses: 

Change  "Assistant  Director  for 
Personnel,  Administration  Group"  to 
read  "Director,  Office  of  Human 
Resources  and  EEO. " 

NomcATiON  procedure: 
Delete  first  paragraph,  insert: 
It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 
personnel  office  regarding  the  existence 
of  such  records  on  them.  They  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

RECORDS  access  PROCEDURE: 

Delete  first  paragraph,  insert: 
It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  After  the  action  has  been 
closed,  however,  an  individuals  may 
request  access  to  the  official  copy  of  the 
grievance  file  by  contacting  the 
personnel  office.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

CONTESTMQ  RECORD  procedure: 

Delete  second  paragraph,  insert: 
Individuals  wishing  to  request 
amendment  of  their  records  to  correct 
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factual  errors  should  ccmtact  the 
personnel  office.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

OPiyVINTERNAL-12 

SYSTEM  LOCATION: 

Change  "Office  of  Information 
Resources  Management,  Administration 
Group"  to  read  "Office  of  Information 
Technology." 

CATEGORIES  OF  MDMDUALS  COVERED  BY  THE 

system: 

Persons  who  are  assigned  OPM 
telephone  numbers  or  are  authorized  to 
use  OPM  telephone  services,  and 
persons  who  make  or  receive  calls  billed 
to  OPM. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEQORES  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  current  entry,  insert: 
Routine  uses  1  through  7,  and  11,  of 
the  Prefatory  Statement  at  the  beginning 
of  OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
Hie  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 

a.  By  OPM  employees  or  other 
persons  to  determine  their  individual 
responsibility  for  telephone  calls. 

b.  By  another  Federal  agency  or  a 
telecommunications  company  providing 
telephone  services  to  permit  servicing 
the  account. 

c.  By  appropriate  OPM  employees  to 
assist  in  the  planning  and  emctive 
management  of  OPM  telephone  services, 
and  to  determine  that  OPM  telephone 
services  are  being  used  ist  an  efficient 
and  economical  manner. 

d.  By  auditors,  investigators,  and 
other  employees  authorized  by  the 
Inspector  General,  pursuant  to  sections 
4  and  6  of  the  Inspector  General  Act  of 
lj978. 

storaqe: 

OPM  stores  records  on  magnetic 
media,  optical  media,  and  on  paper. 

system  MANAQER(S)  AND  ADDRESSES: 

Delete  current  entry,  insert: 
Chief,  Plans  and  Policies  Division, 
Office  of  Information  Technology,  Office 
of  Personnel  Management,  1900  E 
Street,  NW.,  Washington,  DC  20415- 
0001. 

OPM/INTERNAL-13 

SYSTBI  location: 

Change  "Office  of  Procurement  and 
Administrative  Services,  Administration 
Group"  to  read  "Office  of  Contracting 
and  Administrative  Services." 


ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEQORES  OF  USERS,  AND 
THE  PURPOSeS  OF  SUCH  USES: 

Delete  current  entry,  insert: 
Routine  uses  1,  3  through  7,  and  11, 
of  the  Prefatory  Statement  at  the 
beginning  of  OPM's  system  notices 
apply  to  the  records  maintained  within 
this  system.  The  routine  uses  listed 
below  are  specific  to  this  system  of 
records  only: 

a.  To  disclose  information  to  the 
Internal  Revenue  Service  and  State  and 
local  tax  authorities. 

b.  To  disclose  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C  Chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
pohcies,  practices,  and  matters  affecting 
working  conditions. 

c  To  disclose  information  in 
computer  matching  activities,  including 
comparison  of  parking  records  with 
other  Federal  agencies,  and  for  the 
purpose  of  assigning  tax  liabilities 
related  to  the  fringe  benefit  accrual 
value  of  parking. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Change  "Assistant  Director  of 
Procurement  and  Administrative 
Services,  Administration  Group"  to  read 
"Director,  Office  of  Contracting  and 
Administrative  Services." 

OPM/CENTRAL-1 

SYSTEM  LOCATION: 

Change  "Associate  Director  for 
Retirement  and  Insurance"  to  read 
"Associate  Director,  Retirement  and 
Insurance  Service." 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  current  entry,  insert: 
Routine  uses  1  through  10  of  the 
Prefatory  Statement  at  the  beginning  of 
OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
.  The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 

a.  To  disclose,  to  the  following 
recipients,  information  needed  to 
adjudicate  a  claim  for  benefits  under 
OPM's  or  the  redpients's  benefits 
program(s),  or  information  needed  to 
conduct  an  analytical  study  of  benefits 
being  paid  imder  such  programs:  Office 
of  Workers'  Compensation  Programs; 
Department  of  Veterans  Affairs  Pension 
Benefit  Program;  Social  Security 
Administration's  Old  Age,  Survivor  and 
Disability  Insurance  and  Medical 
Programs,  Health  Care  Financing 
Administration,  and  Supplemental 
Security  Income  Program;  military 
retired  pay  programs;  Federal  civilian 
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employee  ratirmnent  f rograms  (other 
tiian  the  CSR  or  PER  system);  or  other 
national,  State,  countt,  municipal,  or 
other  publicly  recogoKed  charitable,  or 
social  security  administrative  agency; 

b.  To  disclose  to  th^  Federal 
Employees  Group  Life  Insurance  Office 
information  necessarji  to  verify  the 


electimi^  declination,  or  waiver  of 
regular  and/or  option«l  life  insurance 
coverage  or  eligiDllity  for  payment  of  a 
claim  for  life  insurance. 

c  To  disclose  to  health  insurance 
carriers  contracting  with  0PM  to 
provide  a  health  bene^ts  plan  under  the 
Federal  Employees  Health  Benefits 
Program,  Social  Secutity  Nunri)ers  and 
other  information  necessary  to  identify 
enrollment  in  a  plan,  to  verify  eligibility 
for  payment  of  a<:laijf  for  health 
benefits,  or  to  carry  oft  the  coordination 
for  benefits  provisien|  of  such  contracts. 

d.  To  disclose  to  ai^  inquirer,  if 
suffidwit  informatioi^is  provided  to 
assure  positive  identilication  of  an 
individual  on  whom  f  department  or 
agency  maintains  letiWnient  or 
insurance  records,  the  fact  that  an 
individual  is  or  is  not  on  the  retirement 
roils,  and.  if  so,  the  type  of  annuity 
(employment  or  survtvor,  but  not 
retirement  on  disability)  being  pmd,  or 
if  not,  whether  a  refuhd  has  been  paid. 

e.  When  an  individjual  to  whom  a 
record  pertains  dies,  to  disclose  to  any 
person  possibly  entitled  in  the  order  of 
precedence  for  limipHsum  benefits, 
information  in  the  individual's  record 
that  might  properly  bjB  disclosed  to  the 
individual,  and  the  npme  and 
relationship  of  any  otfier  person  whose 
claim  for  benefits  takes  precedence  or 
who  is  entitled  to  sh^re  the  benefits 
payable.  When  a  representative  of  the 
estete  has  not  been  appointed,  the 
individual's  next  of  Ion  may  be 
recognized  as  the  representative  of  the 
estate. 

f.  To  disclose  to  th^  Internal  Revenue 
Service,  EJepartment  of  the  Treasiuy , 
information  as  requiled  by  the  Internal 
Revenue  Code  of  1954,  as  amended. 

g.  To  disclose  to  the  Department  of 
the  Treasury  information  necessary  to 
issue  benefit  checks.1 

h.  To  disclose  information  to  any 
person  who  is  responsible  for  the  care 
of  the  individual  to  whom  a  record 
pertains,  and  who  isifound  by  a  court 
or  0PM  Medical  Oncers  to  be 
incompetent  or  und^r  other  legal 
disability,  information  necessary  to 
assiue  payment  of  benefits  to  which  the 
individual  is  entitle^. 

i.  To  disclose  to  the  Parent  Locator 
Service  of  the  Department  of  Health  and 
Himian  Services,  upon  its  request,  the 
present  address  of  aa  annuitant,  or 
former  employee,  for  enforcing  child 


support  obligations  against  such 
individual. 

j.  In  connection  vvith  an  examination 
ordered  by  the  agency  under 

(1)  Medical  examination  procediues; 

or 

(2)  Agency-filed  disability  retirenient 

procediues. 

To  disclose  to  the  agency-appointed 
representative  of  an  employee  all 
notices,  decisions,  other  wrritten 
communications,  or  any  pertinent 
medical  evidence  other  than  medical 
evidence  that  a  prudent  physician 
would  hesitate  to  inform  the  individual 
of;  such  medical  evidence  will  be 
disclosed  only  to  a  licensed  physician, 
designated  in  writing  for  that  purpose 
by  the  individual  or  his  or  her 
representative. 

K.  To  disclose  information  to  any 
source  fiom  which  additional 
information  is  requested  relevant  to 
OPM  detmrnination  on  an  individual's 
eligibility  for  or  entitlement  to  coverage 
under  the  retirement,  life  insurance,  and 
health  benefits  program,  to  the  extent 
necessary  to  identify  the  individual  and 
the  type  of  information  requested. 

1.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  of  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  NO.  A-19. 

m.  To  provide  an  official  of  another 
Federal  agency  information  needed  in 
the  performance  of  official  duties 
related  to  reconciling  or  reconstructing 
data  files,  compiling  descriptive 
statistics,  and  making  analytical  studies 
to  support  the  fimctiori  for  which  the 
records  were  collected  and  maintained. 

n.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  the  address  of 
any  aimuitant  or  applicant  for  refund  of 
retirement  deductions,  if  the  agency 
requires  that  information  to  provide 
consideration  in  connection  with  the 
collection  of  a  debt  due  the  United 
States. 

o.  To  disclose  to  an  allottee,  as 
defined  in  5  CFR  831.1501,  the  name, 
address,  and  the  amount  withheld  fit>m 
an  annuitant's  benefits,  pursuant  to  5 
CFR  831.1501  et  seq.  as  an  allotment  to 
that  allottee  to  implement  the  program 
of  voluntary  allotments  authorized  by  5 
U.S.C.  8345(h)  or  8465. 

p.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  information  in 
connection  with  the  hiring,  retention, 
separation,  or  retirement  of  an 
employee;  the  issuance  of  a  security 
clearance;  the  reporting  of  an 
investigation  of  an  employee;  the  letting 
of  a  contract;  the  classification  of  a  job; 
or  the  issuance  of  a  license,  grant,  or 
other  benefit  by  the  requesting  agency. 


to  the  extent  that  OPM  determines  that 
the  information  is  relevant  and 
necessary  to  the  requesting  party's 
decision  on  the  matter. 

q.  To  disclose  to  a  State  agency 
responsible  for  the  collection  of  State 
income  taxes  the  information  required 
by  an  Agreement  to  Implement  State 
Income  Tax  Withholdings  from  Civil 
Service  Annuities  entered  pursuant  to 
section  1705  of  Pub.  L.  97-35  or  5 
U.S.C.  8469  to  implement  the  program 
of  voluntary  State  income  tax 
withholding  required  bv  5  U.S.C. 
8345(k)  or  8469. 

r.  To  disclose  to  the  Social  Secmrity 
Administration  the  Social  Security 
Numbers  of  civil  service  annuitants  to 
determine  (1)  their  vital  status  as  shown 
in  the  Social  Security  Master  Records; 

(2)  whether  recipients  of  the  minimum 
annuity  are  receiving  at  least  the  Special 
Primary  Insurance  Amount  benefit  from 
the  Social  Security  Administration;  and 

(3)  whether  civil  service  retirees  with  ' 
p«}st-1956  military  service  credit  are 
receiving  benefits  fit>m  the  Social 
Security  Administration. 

s.  To  disclose  information  contained 
in  the  Retirement  Annuity  Master  File; 
including  the  name.  Social  Security 
Niunber,  date  of  birth,  sex.  OPM's  claim 
number,  health  benefit  enrollment  code, 
retirement  date,  retirement  code  (type  of 
retirement),  annuity  rate,  pay  status  of 
case,  correspondence  address,  and  ZIP 
code,  of  all  Federal  retirees  and  their 
survivors  to  requesting  Federal  agencies 
and  States  to  help  eliminate  bauA  and 
abuse  in  the  benefit  programs 
administered  by  the  Federal  agencies 
and  States  (and  those  States  to  local 
governments)  and  to  collect  debts  and 
overpayments  owed  to  the  Federal 
Government,  and  to  State  governments 
and  their  components. 

t.  To  disclose  to  a  Federal  agency,  a 
person  or  an  organization  contracting 
with  a  Federal  agency  for  rendering 
collection  services  within  the  purview 
of  section  13  of  the  Debt  Collection  Act 
of  1982,  in  response  to  a  written  request 
fit>m  the  head  of  the  agency  or  his  or  her 
designee,  or  from  the  debt  collection 
contractor,  the  following  data 
concerning  an  individual  owing  a  debt 
to  the  Federal  Government:  (1)  The 
debtor's  name,  address.  Social  Security 
Nimiber,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual;  (2)  the  amount,  status,  and 
history  of  the  claim;  and  (3)  the  agency 
or  program  under  which  the  claim 
arose. 

u.  To  disclose  information  contained 
in  the  Retirement  Annuity  Master  File, 
upon  written  request,  to  state  tax 
administration  agencies,  for  the  express 
purpose  of  ensuring  compliance  with 
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state  tax  obligations  by  persons 
receiving  benefits  under  the  Civil. 
Retirement  System  or  the  Federal 
Employees  Retirement  System,  and  to 
prevent  fraud  and  abuse,  but  only  the 
following  data  elements:  Name, 
correspondence  address,  date  of  birth, 
sex,  Social  Security  Account  Number, 
annuity  rate,  commencing  date  of 
benefits,  and  retirement  code  (tjrpe  of 
retirement). 

v.  To  disclose  information  to  a  State 
court  or  administrative  agency  in 
connection  with  a  garnishment, 
attachment,  or  similar  proceeding  to 
enforce  an  alimony  or  child  support 
obligation. 

w.  To  disclose  to  a  former  spouse 
when  necessary  to  explain  how  that 
former  spouse's  beneHt  under  5  U.S.C. 
8341(h),  8345  (j),  8445,  or  8467  was 
computed. 

X.  TO  disclose  to  a  Federal  or  State 
agency  (or  its  agent)  when  necessary  to 
locate  individuals  who  are  owed  money 
or  property  either  by  a  Federal  agency, 
state  or  local  agency,  or  by  a  financial 
institution  or  similar  institution. 

y.  To  disclose  to  a  health  plan 
participating  in  the  Federal  Employees 
Health  Benefits  Program  (FEHBP)  and  to 
an  FEHBP  enrollee  or  covered  family 
member  or  an  enrollee  or  covered  family 
member's  authorized  representative,  in 
connection  with  the  review  of  a 
disputed  claim  for  health  benefits,  fivm 
information  maintained  within  this 
system  of  records,  the  decision  of  OPM 
regarding  the  disputed  claim  review. 

z.  To  disclose  to  a  State  or  local 
government,  or  private  individual  or 
association  engaged  in  volunteer  work, 
identifying  and  address  information  and 
other  pertinent  facts,  for  the  purpose  of 
developing  an  appUcation  as 
representative  payee  for  an  annuitant  or 
survivor  annuitant  who  is  mentally 
incompetent  or  under  other  legal 
disability. 

aa.  To  disclose  on  request  to  a  spouse 
or  dependent  child  (or  court-appointed 
guardian  thereof)  of  a  CSR  or  FER 
system  annuitant  or  an  annuitant  of  any 
other  Federal  retirement  system 
enrolled  in  the  Federal  Employees 
Health  Benefits  Program  whether  the 
annuitant  has  changed  from  a  self-and- 
fomily  to  a  self-only  health  benefits 
enrollment. 

bb.  To  the  Defense  Manpower  Data 
Center,  Department  of  Defense,  and  the 
U.S.  Postal  Service  to  conduct  computer 
matching  programs  for  the  purpose  of 
identifying  and  locating  individuals 
who  are  receiving  Federal  salaries  or 
benefit  payments  and  are  delinquent  in 
thefr  repayment  of  debts  owed  to  the 
U.S.  Government  imder  certain 
programs  administered  by  the  Office  of 
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Personnel  Management  in  order  to 
collect  the  debts  under  the  provisions  of 
the  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365)  by  voluntary  repayment,  or  by 
administrative  or  salary  offset 
procedures. 

cc.  To  any  other  Federal  agency  for 
the  purpose  of  effecting  administrative 
or  salary  offset  procedures  against  a 
person  employed  by  that  agency  or 
receiving  or  eligible  to  receive  some 
benefit  payments  fix)m  the  agency  when 
the  Office  of  Personnel  Management  as 
a  creditor  has  a  claim  against  that 
person. 

SYSTBI  MANAQER(S)  AND  AOORESS: 

Change  "Associate  Director  for 
Retirement  and  Insurance"  to  read 
"Associate  Director,  Retirement  and 
Insurance  Service." 

OPM/CENTRAL-2 

SYSTEM  location: 

Change  "Agency  Compliance  and 
Evaluation,  Personnel  Systems  and 
Oversight  Group"  to  read  "Office  of 
Merit  Systems  Oversight  and 
Effectiveness." 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCtUDINQ  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Delete  current  entry,  insert: 
Routine  uses  1,  3  through  5,  and  7  of 
the  Prefatory  Statement  at  the  beginning 
of  OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 

a.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
adjudicating  an  appeal  or  complaint,  to 
the  extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
purpose(s)  of  the  request,  and  to  identify 
the  type  of  infqrmatioi)  requested. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

E)elete  entry,  insert:  Associate 
Director,  Office  of  Merit  Systems 
Oversight  and  Effectiveness,  Office  of 
Pejcsonnel  Management,  1900  E  Street, 
NW.,  Washington,  DC  20415-0001. 

NOTIFICATION  PROCEDURES: 

In  first  paragraph  change  "regional 
office"  to  read  "field  service  office" 
wherever  it  appears. 

RECORD  ACCESS  PROCEDURE: 

In  first  paragraph  change  "regional 
office"  to  read  "field  service  office." 


OPM/CENTRAL-4 

ROUTME  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUDfflQ  CATEQORES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Delete  current  entry,  insert: 
Routine  uses  1,  3  through  5,  and  7 
through  10,  of  the  Prefatory  Statement  at 
the  beginning  of  OPM's  system  notices 
apply  to  the  records  maintained  within 
this  system.  The  routine  uses  Hsted 
below  are  specific  to  this  system  of 
records  only: 

a.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government  having  an  interest 
in  the  individual  for  employment 
purposes,  including  a  security  clearance 
oc  access  determination,  and  the  need  to 
evaluate  qualifications,  suitability,  and 
loyalty  to  the  United  States 
Government. 

b.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
judicial  branches  of  the  Federal 
Government  when  such  agency,  office, 
or  establishment  conducts  an 
investigation  of  the  individual  for 
granting  a  security  clearance,  or  for 
making  a  determination  of 
qualifications,  suitability,  or  loyalty  to 
the  United  States  Government,  or  access 
to  classified  information  or  restricted 
areas. 

c.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation,  and  to  identify  the  type  of 
information  requested. 

d.  To  the  Office  of  Management  and 
Budget  at  any  stage  in  the  legislative 
coordination  and  clearance  process  in 
connection  with  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19. 

OPM/CENTRAL-6 

SYSTEM  LOCATION: 

Change  "Hiunan  Resources 
Development  Group"  to  read  "Office  of 
Merit  Systems  Oversight  and 
Effectiveness."  In  second  sentence 
change  "regional  offices"  to  read  "field 
service  offices." 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

E)elete  current  entry,  insert: 
Routine  uses  1  through  6  of  the 
Prefatory  Statement  at  the  beginning  of 
OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  use  fisted  below  is  specific 
to  this  system  of  records  only: 
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To  diacloie  infonn^tian  to  any  souice 
bom  which  additional  information  is 
TBqoested  (to  the  axtait  necessaiy  to 
idantify  the  individual,  inform  the 
source  of  the  purpoa^s)  of  the  request, 
and  to  identify  the  tybe  of  information 
requested),  whete  necessary  to  obtain 
information  relevant  to  an  CVM 
decision  regarding  possible  termination 
ofasaignmmt. 


OPftVCENTRAI^T 


Qiange  "Human  Resoimss 
Development  Ooup' '  to  read  "Office  of 
Merit  Systems  Oversight  and 
Efiisctiveness." 

omw8rnuL-6 

svsraH  LOCAmN: 

Qiange  "Assistant  Pirector,  Office  of 
Administrative  Law  fudges.  Career 
Entry  (koup"  to  read  "Administrative 
Law  ^ldgB8  Office,  Employment 
Swvioe." 


MOORM  MMir AMB) 
aCATmMttOFUH 


CA 


OF  MOOMM  M  THE  tVtTBB 


womwmmnanmctm^mimrMMamjm 

(OF  MBit  MB 
nC  FWHMC*  OF  tWM  l|HK 

Delete  current  eatJy,  insert: 
Routine  uses  1  through  10  of  the 
Prefatory  Statement  ft  the  b^inning  of 
OPM's  system  noticdi  apply  to  the 
records  maintained  yithin  this  system. 
The  routine  uses  listM  below  are 
specific  to  this  systeti  of  records  only: 

a.  To  refer  applicants  to  Federal 
agencies  for  employment  consideration 
for  Administrative  Lf  w  Judge  positions. 

b.  To  refer  current  ^d  former 
Administrative  Law  fudges  to  Federal 
agencies  for  considetation  for  detail, 
transfin,  reassignment,  reinstatement,  or 
reemployment,  as  a{^licable. 

c  To  disclose  information  to  any 
source  (e.g.,  reference  employers, 
educatioi^  institutions  or  applicant/ 
appellant  review  paiel  members)  from 
w^ch  additional  iniormation  is 
requested  (to  the  extent  necessary  to 
identify  the  individual,  inform  the 
sounx  of  the  purpo9e(s)  of  the  request, 
and  to  identify  the  t|pe  of  information 
requested),  when  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  security  or  suitability  investigation  of 
an  individual,  the  cfessifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit. 

SYSIBI MANAOBIW  Af^  AOOflESS: 

Change  "Assistanj  Director,  Office  of 
Administrative  Law*  Judges,  Career 
Entry  Group"  to  read  "Director, 
Administrative  Lpwijudges  Office. 
Employment  Service." 


Delete  current  entiv;  insert: 
This  Systran  includes  the  following 
kinds  of  records:  Garnishment 
documents;  administrative  appeals; 
investigative  reports;  retirement  records; 
official  personnel  records; 
documentation  of  litigatian  including 
complaints,  answers,  motions,  briefe. 
orders,  and  decisions;  claims  and 
supporting  documentation  submitted 
unda  the  Federal  Tort  Claims  Act  and 
the  Military  Personnel  and  Qvilian 
Employees  Claims  Act.  together  with 
correspondence  and  records  of 
settlement;  and  final  administrative  and 
judicial  determinations. 

PURPOSE: 
Delete  current  entry;  insert: 
These  records  are  maintained  to 
defend  OPM  against  lawsuits  and  to 
settle  administrative  claims  brought 
against  OPM  or  OPM  employees. 

HOUrME  MB  OF  REOOMM  MAair  AMBD  M  THE 
•vmn,  MCUBMO  CATEQOMES  OF  U8BB  AND 
TMi  PUNFOKS  OF  WCH  uses: 

Delete  current  entry,  insert: 
Routine  uses  1  through  10  of  the 
Prefatory  Statement  at  the  beginning  of 
OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 

a.  To  any  source  where  necessary  to 
obtain  information  relevant  to  an  OPM 
decision  or  action  involved  in  one  of  the 
purposes  for  maintenance  of  the  system. 

b.  To  the  insurance  carrier  of  an 
employee,  or  a  claimant  against  OPM 
under  the  Federal  Tort  Claims  Act  or  the 
Military  Personnel  and  Civilian 
Employees  Claims  Act  in  order  to 
determine  the  proper  assignment  of  any 
liability. 

OPM/CENTRAL-8 

SYSTBI  location: 

Change  "regional  and  area  offices"  to 
read  "field  service  offices." 

mUTME  uses  OF  nECOROa  MAMTAHEO  M  THE 
SYSTEM,  MCLUOMQ  CATGOOnES  OF  U8BIS  AND 
THE  PUfWOSeS  OF  SUCH  USES: 

Delete  current  entrv,  insert: 
Routine  uses  1,  and  3  through  10,  of 
the  Prefatory  Statement  at  the  beginning 
of  OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 

a.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
dearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
0MB  Circular  No.  A-19, 


b.  To  disclose  information  to  an 
agency,  subject  to  law,  rule,  or 
regulation  enforced  by  OPM,  having 
beMi  found  in  violation  of  such  law, 
rule  or  regulation,  in  order  to  achieve 
compliance  with  OPM  instructions. 

c.  To  disclose  information  to  Federal 
agendea  (e.g..  Department  of  Justice)  in 
order  to  obtain  advice  and 
recommendations  concerning  matters 
on  which  the  agency  has  spedalized 
experience  or  particular  competence,  for 
use  by  OPM  in  making  required 
determinations  imder  the  Freedom  of 
Information  Act  of  the  Privacy  Ad  of 
1974. 

d.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose  of  the 
request,  and  to  identify  the  type  of 
information  requested),  where  necessary 
to  obtain  information  relevant  to  an 
OPM  dedsion  concerning  a  Privacy  or 
Freedom  of  Information  Act  request. 

e.  To  disclose  to  the  Federal  agency 
involved,  an  OPM  dedsion  on  an  appeal 
bom  an  initial  denial  of  a  request 
involving  OPM-controlled  records. 

tVSTBI  IIANAQER(^  AND  AOOMESS: 

Change  "appropriate  Regional 
Director"  to  read  "appropriate  Field 
Service  Office  Director." 


OPM/CEHTRAL-« 

svaiaitocATioN: 

In  subparagraph  a. ,  change 
"Investigations  Group"  to  read 
"Investigations  Service." 

AUTHOMTV  FOR  MAMTEHANCE  OF  THE  SVSTBft 

Delete  current  subparagraph  c,  insert: 
c.  Title  22,  U.S.C.,  sections  2519  and 
2585. 

ROUTWE  USES  OF  RECORDS  MAMTASCD  M  THE 
SYSTEM,  MCLUOMQ  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  current  entry,  insert: 
Routine  uses  4  through  10  of  the 
Prefatory  Statement  at  the  beginning  of 
OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
spedfic  to  this  system  of  records  only: 

a.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government,  having  a  need  to 
evaluate  qualifications,  suitability,  and 
loyalty  to  the  United  States  Government 
and/or  a  security  clearance  or  access 
determination. 

b.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive. 
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legislative,  and  judicial  branches  of  the 
Federal  Government,  when  such  agency, 
office,  or  establishment  conducts  an 
investigation  of  the  individual  for 
purposes  of  granting  a  security 
dearance,  or  for  the  purpose  of  making 
a  determination  of  qualifications, 
suitability,  or  loyalty  to  the  United 
States  Govenmient.  or  access  to 
classified  information  or  restrided 
areas. 

c  To  designated  officers  and 
employees  of  agendes,  offices,  and 
other  establishments  in  the  executive, 
judidal.  or  legislative  branches  of  the 
Federal  Government,  having  the 
responsibility  to  grant  clearances  to 
make  a  determination  regarding  access 
to  classified  information  or  restricted 
areas,  or  to  evaluate  qualifications, 
suitability,  or  loyalty  to  the  United 
States  Government,  in  connection  with 
performance  of  a  service  to  the  Federal 
Government  imder  a  contract  or  other 
agreement 

d.  To  the  intelligence  agencies  of  the 
Department  of  Defense,  the  National 
Security  Agency,  the  Central 
Intelligence  Agency,  and  the  Fedwal 
Bureau  of  Investigation  for  use  in 
intelligence  activities. 

e.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation,  and  to  identify  the  type  of 
information  requested. 

f.  To  the  appropriate  Federal,  State, 
local,  tribal,  foreign,  or  other  public 
authority  responsible  for  investigating, 
prosecuting,  enfordng,  or  implementing 
a  statute,  rule,  regulation,  or  order 

■  where  OPM  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  dvil  or  criminal  law  or 
regulation. 

g.  To  an  agency,  office,  or  other 
establishment  in  the  executive, 
legislative,  or  judicial  branches  of  the 
Federal  Government,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  dearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  dassifying  of  jobs, 
the  letting  of  a  contract,  or  Uie  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

h.  To  provide  information  to  a 
congressional  office  from  the  records  of 
an  individuals  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual.  However, 
the  investigative  file,  or  parts  thereof, 
wall  only  be  released  to  a  congressional 


office  if  OPM  receives  a  notarized 
authorization  or  signed  statement  imder 
28  U.S.C  1746  from  the  subject  of  the 
investigation. 

i.  To  the  Office  of  Management  and 
Budget  at  any  stage  in  the  legislative 
coordination  and  clearance  process  in 
coimection  with  private  relief 
legislation  as  set  forth  in  0MB  Circular 
No.  A-19. 

j.  To  disclose  information  to 
contradors,  grantees,  experts, 
consultants,  or  volunteers  performing  or 
working  on  a  contract,  service,  or  job  for 
the  Federal  Government. 

RETENTION  AND  disposal: 

Delete  c\irrent  subparagraph  b,  insert: 
b.  Hard  copy  records  are  destroyed  by 
shredding  and  recycling,  and 
computerized  records  are  destroyed  by 
electronic  erasure. 

SYSTEM  MANAQER(S)  AND  ADDRESSES; 

Delete  currrait  entry,  insert:  Assodate 
Director  Investigations  Service,  Office  of 
Personnel  Management,  PO  Box  886, 
Washington,  DC  20044-0886. 

OPM/CENTRAL-10 

SYSTEM  Name: 

Delete  current  entry,  insert:  Federal 
Executive  Institute  Program  Participant 
Records. 

SYSTEM  location: 

Change  zip  code  from  22901  to 
22903-4899. 

CATEGORIES  OF  MDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Change  "attended  long  term 
programs"  to  read  "attended  programs." 

CATEGORIES  OF  RECORDS  M  THE  SYSTOK 

Delete  current  entry;  insert: 
This  system  contains  information 
supplied  by  the  sponsoring  agency  and 
the  program  participant,  including 
application  and  consent  forms, 
supporting  correspondence,  class  rosters 
and  diredories.  The  records  contain  the 
name,  position  title,  office  address  and 
telephone  number,  FEI  program 
attended,  and,  with  the  approval  of  the 
individual,  home  address  and  telephone 
number  of  program  participants. 

PURPOSE: 

Delete  current  entry;  insert: 
The  records  are  used  by  FEI  staff  to 
administer  the  program,  to  promote 
program  participant  interaction,  and  by 
FEI  program  participants  to  maintain 
contact  with  other  participants.  These 
records  may  be  used  to  locate 
individuals  for  personnel  research. 


toUTIC  USES  Of  RECORDS  MAMTAMEO  M  THE 
SVSTBi,  MCLUDMQ  CATEQORKS  OF  USBtS  AND 
THE  MIRP06ES0F  SUCH  USES: 

Delete  current  entry,  insert: 
Routine  uses  1  through  10  of  the 
Prefatory  Statement  at  the  beginning  of 
OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
spedfic  to  this  system  of  records  only: 

a.  To  disclose  information  to  Federal 
agencies  to  assist  them  in  planning  for 
executive  development  programs. 

b.  To  provide  information  to  the  FEI     ' 
Alumni  Association  for  the  purpose  of 
mailing  assodation  materials  to  an 
alimmi's  home  or  business  address. 

POUOES  AND  PRACnca  OF  STORMQ, 
RETRCVMQ,  8AFEGUAR0MQ,  RETAMMQ  AND 
OISPOSMQ  OF  RECORDS  M  THE  SYSTBI: 

8T0AAQE: 

Delete  current  entry,  insert: 
Records  are  maintained  in  hard  copy 
and  automated  form. 

SAFEGUARDS: 

E)elete  ciirrent  entry;  insert: 
Records  kept  by  FEI  offidals  are 
maintained  in  a  secured  area  with 
access  limited  to  those  authorized 
personnel  at  FEI  whose  duties  require 
access.  Distribution  of  information  is 
limited  to  FEI  program  participants  and 
spedfied  redpients.  In  addition: 

a.  At  the  request  of  the  individual,  his 
or  her  home  address  and  telephone 
niunber  will  not  be  released;  and 

b.  At  the  request  of  the  employing 
agency,  information  relating  to  the 
individual's  status  (i.e.,  position  title) 
will  not  be  released. 

RETENTION  AND  OSPOSAU 
Delete  current  entry;  insert: 
A  new  records  schedule  is  in  the 
process  of  being  approved  by  the 
National  Archives  and  Records 
Administration,  to  provide  for 
destruction  of  application  files  after  a 
maximum  of  3  years,  and  the 
destruction  of  consent  foims  after  five 
years.  The  automated  data  base  of 
participant  information  will  be 
destroyed  when  no  longer  needed  for 
administrative  purposes. 

SYSTBI  MANAQER(S)  AND  ADDRESSES: 

Change  "Registrar"  to  read  "Director, 
Office  of  Executive  Resources."  Change 
zip  code  from  "22901"  to  "22903- 
4899." 

NOTVICATION  PROCEDURE: 

Delete  current  entry;  insert: 
Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  system  manager.  Individuals  must 
furnish  the  following  for  their  records  to 
be  located  and  identified: 
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9.  Name. 

b.  Agency. 

c  FQ  program  attended  and  dates. 

RCCORO  AOCOS  PfWCVNMCS: 

Dekte  currant  entry:  insert: 
Individuals  wishfcig  to  request  access 
to  their  records  should  contact  the 
system  manager.  Individuals  must 
furnish  the  followirig  for  their  records  to 
be  located  and  identined: 

a.  Name.  i 

b.  Agency. 

c.  FEI  program  atljended  and  dates. 

RECORO  SOURCE  CATEdPRKS: 

Add  new  subparagraph  Iras  follows: 
b.  Employing  agency 

OPMVCENTRAL-ll 

SV8TBI  LX)CATI0N: 

Change  "Human  Resources 
Development  Group"  to  read 
"Workforce  Training  Service." 

ROUTME  USES  OF  RECOHOS  MAMTAMEO  N  THE 
SVSTBI,  MCUJOMB  CATfOORKS  OF  USERS  AND 
THE  PURFOSa  OF  SUCNfUSCS: 

Delete  current  entry,  insert: 

Routine  uses  1,  3,  4,  and  7  through  10 
of  the  Prefatory  Statement  at  the 
beginning  of  OPM'sisystem  notices 
apply  to  the  records  maintained  within 
this  system.  The  routine  uses  listed 
below  are  specific  to  this  system  of. 
records  only:  | 

a.  To  refer  candidates  to  Federal 
agencies  for  employment  consideraticm. 

b.  To  refer  candidates  to  State  and 
local  governments,  congressional 
offices,  international  organizations,  and 
other  public  offices  with  permission  of 
the  candidates,  for  the  purpose  of 
emplo3rment  consideration. 

c  To  refer  intemsifor  consideration 
for  reassignmem  an4  promotion  within 
the  employing  agencies. 

d.  As  a  data  sourct  for  management 
information  of  siunmary  descriptive 
statistics  and  analytical  studies  in 
suppOTt  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  personnel  research  functions 
or  manpower  studies,  or  to  locate 
individuals  for  personnel  research. 

e.  To  request  infoonation  from  a 
Federal,  State,  or  loc^l  agency 
maintaining  civil,  o^minal,  or  other 
information  relevant  to  an  agency 
decision  concerning]  the  hiring  or 
retention  of  a  candidate. 

f.  To  provide  an  educational 
institution  with  information  on  an 
appointment  of  a  recent  graduate  to  a 
Federal  position  at  q  certain  grade  level. 

SVSTBI MANAOBIW  AN^  ADDRESSES: 

Change  'TMrector.jHiunan  Resources 
Itevelopment  Groupf  to  read  "Associate 
Director,  Workforce  tTraining  Service." 


OPftVCENTRAL-12  [Reservwf] 
OPIVCENTRAL-13 

SVSTBi  LOCATION: 

Delete  current  entry,  insert:  Office  of 
Executive  Resources,  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Washington.  DC  20415-0001. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  ciirrent  entry;  insert: 
Current  and  former  appointees  in  the 
Senior  Executive  Service;  current  and 
former  incumbents  of  Executive 
Schedule,  Scientific  and  Professional 
research  and  development.  Senior 
Level,  Board  of  Contract  Appeals,  and 
similar  positions;  former  incumbents  of 
General  Schedule  1&-18  positions;  and 
participants  in  and  graduates  of  0PM- 
approved  agency  Senior  Executive 
candidate  development  programs. 

CATEOORES  OF  RECOROS  W  THE  SYSTaC 

a.  Delete  current  entry;  insert: 
a.  Demographic,  appointment,  and 
assignment  information  (e.g..  name, 
office  address,  date  of  birth.  Social 
Security  Number,  sex,  race  and  ethnic 
designation,  titles  of  positions,  pay 
rates,  and  types  of  appointments), 
c.  Delete  current  entry;  insert: 
c.  Determinations  on  nominees  for 
Meritorious  and  Distinguished 
Presidential  Rank  awards, 
e.  Delete  ourent  entry;  insert: 
e.  Information  on  performance  of 
executives  (e.g.,  performance  ratings, 
performance  awards,  and  incentive 
awards), 
h.  Delete  current  entry;  insert: 
h.  Information  concerning  the 
rea8on(s)  why  an  individual  leaves  an 
executive  position  (e.g.,  retired, 
resigned,  to  enter  private  industry,  to 
work  for  a  State  government,  or 
removed  during  probation  or  after 
because  of  performance), 
i.  Delete  current  entry;  insert: 
i.  Information  about  the  recruitment 
of  individuals  for  executive  positions 
(e.g.,  recruited  bom  another  Federal 
agency  or  from  outside  the  Federal 
service). 

AUTHORITY  FOR  MAMTENANCC  OF  THE  SYSTEM: 

Delete  current  entry;  insert: 

5  U.S.C.  Sections  2101  through  2103; 

3104;  3131  through  3136;  3324;  3325; 

3391  through  3397;  3591  through  3596; 

4311  through  4315;  4507;  5108;  5381 

through  5385;  5407;  5752  through  5754; 

and  7541  through  7543. 

PURPOSE: 

a.  Delete  current  entry;  insert: 
a.  Assist  0PM  in  carrying  out  its 
responsibilities  under  title  5,  U.S.  Code, 
and  OPM  rules  and  regulations 


promulgated  thereunder,  including  the 
allocation  and  estabUshment  of  SES, 
Senior  Level,  and  Scientific  and 
Professional  research  and  development 
positions;  development  of  qualification 
standards  for  SES  positions, 
establishment  and  operation  of  one  or 
more  qualifications  review  boards, 
establishment  of  programs  to  develop 
candidates  for  and  incumbents  of 
executive  positions,  and  development  of 
performance  appraisal  systems, 
c.  Delete  entry;  insert: 
c.  Provide  data  used  in  policy 
formulation,  program  planning  and 
administration,  research  studies,  and 
required  reports  regarding  the 
Govemmentwide  executive  program. 

ROUTME  uses  OF  RECORDS  IMMTAMEO  m  THE 
SYSTEM,  MCLUOMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  1  through  5,  and  7 
through  11,  of  the  Prefatory  Statement  at 
the  beginning  of  OPM's  system  notices 
apply  to  the  records  maintained  within 
this  system.  The  routine  uses  listed 
below  are  specific  to  this  system  of 
records  only: 

a.  To  identify  and  refer  quahfied 
current  or  former  Federal  employees  to 
Federal  agencies  for  executive 
vacancies. 

b.  To  refer  qualified  currenf  or  former 
Federal  employees  or  retirees  to  State 
and  local  governments  and  international 
organizations  for  employment 
considerations. 

c.  To  provide  an  employing  agency 
with  extracts  bom  the  records  of  that 
agency's  employees  in  the  system. 

d.  To  provide  information  required  in 
the  annual  report  to  Congress  mandated 
by  5  U.S.C  3135  and  elsewhere, 
regarding  positions  in  the  SES  and  the 
inciunbents  of  these  positions. 

e.  By  OPM  to  locate  individuals  for 
personnel  research  or  survey  response 
and  in  the  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  functions  for 
which  the  records  are  collected  and 
maintained,  or  for  related  work  force 
studies.  While  published  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

f.  To  disclose  information  to  any 
member  of  an  agency's  Performance 
Review  Board  or  other  board  or  panel 
(e.g.,  one  convened  to  select  or  review 
nominees  for  awards  of  merit  pay 
increases),  when  the  member  is  not  an 
official  of  the  employing  agency; 
information  would  then  be  used  for  the 
purposo^  of  approving  or  reconunending 


selection  of  candidates  for  executive 
development  programs,  issuing  a 
perfonhance  appraisal  rating,  issuing 
performance  awards,  nominating  for 
Meritorious  and  Distinguished 
Executive  ranks,  and  removal, 
reduction-in-grade,  and  other  personnel 
actions  based  on  performance. 

g.  To  provide  information  to  the 
White  House  on  executives  with 
noncareer  appointments  in  the  Senior 
Executive  Service,  in  positions  formerly 
in  the  General  Schedule  filled  by 
noncareer  executive  assignments,  in 
excepted  positions  paid  at  Executive 
Schedule  pay  rates,  and  in  positions  in 
the  Senior  Level  pay  system  or  other 
pay  systems  equivalent  to  those 
described  which  are  filled  by 
Presidential  appointment  or  excepted 
from  the  competitive  service  because 
they  are  of  a  confidential  or  policy- 
determining  character. 

RETBITION  AND  OWOSAL: 

Delete  current  entry;  insert: 
Records  are  retained  for  varying 
lengths  of  time,  in  accordance  with 
disposition  schedules  approved  by 
NA!rA.  Disposal  of  manual  records  is  by 
shredding  or  burning,  electronic 
databases  are  erased. 

SYSTBi  MANAOER(S)  AND  ADDRESSES: 

Delete  current  entry,  insert:  Director, 
Office  of  Executive  Resources,  Office  of 
Personnel  Management,  1900  E  Street,. 
NW.,  Washington,  DC  20415-0001. 

OPM/CENTRAL-14 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  1  through  11  of  the 
Prefatory  Statement  at  the  beginning  of 
OPM's  system  notices  apply  to  the 
records  maintained  within  this  system. 
The  routine  uses  listed  below  are 
specific  to  this  system  of  records  only: 
.  a.  To  disclose  records  to  appropriate 
Federal,  State  and  local  agencies  if 
necessary  and  relevant  to  administering 
Federal  financial  or  nonfinancial 
assistance  programs  or  benefits. 

b.  To  disclose  records  for  performance 
of  a  Federal  duty  to  a  State  or  local 
agency,  or  financial  institution. 

c.  To  disclose  information  on 
excluded  health  care  providers  to  other 
persons  involved  in  or  affected  by  the 
action. 

d.  To  disclose  information  to  agencies 
.or  organizations  that  license,  certify, 

regulate,  investigate,  or  prosecute 
persons  or  organizations  that  provide 
health-related  services  or  items  to 


determine  possible  disqualifying 
actions,  practices,  or  conditions. 

[FR  Doc.  95-29879  Filed  12-7-95;  8:45  am) 
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POSTAL  RATE  COiyiMISSION 

[Order  No.  1093;  Docket  No.  A96-8] 

Sedan,  Minnesota  56380  (Robert  C. 
Hawn,  Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
§  404(b)(5) 

Issued  December  4, 1995. 

Docket  Number:  A96-8. 

Name  of  Affected  Post  Office:  Sedan, 
Minnesota  56380. 

Name{s)  of  Petitioneiis):  Robert  C. 
Hawn. 

Type  of  Determination :  Closing. 

Date  of  Filing  of  Appeal  Papers: 
November  29, 1995. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
§404(b)(2)(C)l. 

2.  Effect  on  the  commimity  (39  U.S.C. 
§  404(b)(2)(A)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitionera.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
argiunents  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  December  14. 
1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 


By  the  Commission. 
Margarst  P.  Crenshaw, 
Secretary. 

Appendix 

November  29  1995— Filing  of  Appeal  letter 
December  4, 1995 — Commission  Notice  and 

Order  of  Filing  of  Appeal 
December  26, 1995— 'Last  day  of  filing  of 

petitions  to  intervene  [see  39  CFR 

§  3001.1  ll(b)l 
January  3, 1995 — Petitioner's  Participant 

Statement  or  Initial  Brief  [see  39  CF.R. 

$3001.115  (a)  and  (b)l 
January  23, 1996 — Postal  Service's 

Answering  Brief  [see  39  CFR 

S3001.115(c)l 
February  7, 1996— Petitioner's  Reply  Brief 

should  Petitioner  choose  to  file  one  [see 

39CF.R.  §3001.n5(d)| 
February  14, 1996 — Deadline  for  motions  by 

any  party  requesting  oral  argument.  The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  necessary  addition  to 

the  written  filings  (see  39  CFR 

§3001.116) 
March  28. 1996 — Expiration  of  the 

Commission's  120-day  decisional 

schedule  (see  39  U.S.C.  §  404(b)(5)] 

[FR  Doc.  95-29926  Filed  12-7-95,  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaae  No.  34-36543;  File  No.  SR-CSE- 
95-09] 

Self'Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Cincinnati  Stocic  Exchange,  Inc., 
Relating  to  Including  Within  ihe 
Exchange's  Minor  Rule  Plan  Rule  4.2 
Which  Deals  with  the  Furnishing  of 
Records  to  the  Exchange     y 

November  30, 1995. 

Pureuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  November  16, 
1995,  the  Cincinnati  Stock  Exchange, 
Inc.  ("CSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  to  amend  its 
Minor  Rule  Violation  Plan'  as  described 
in  Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohdt  comments  on  the  proposed  rule 
change  from  interested  persons. 


'  Rule  19d-l(c)(2)  under  the  Act.  17  CFR 
240. 19d-l  (c)(2),  authorizes  national  securities 
exchanges  to  adopt  minor  rule  violation  plans  for 
the  summary  discipline  and  abbreviated  reporting 
of  minor  rule  violations  by  exchange  members  and 
member  organizations. 
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L  Setf-Ragnlatory  Oiganization's 
StalHnent  of  the  TaiiBs  of  Snbatance  of 
the  Propoesd  Rnb  CluuigB 

The  Exchange  he|eby  amends  Rule 
8.14  regarding  the  iinposition  of  fines 
for  minor  vioutiani  The  text  of  the 
proposed  rule  change  is  as  follows  (new 
text  is  itatidzed;  deleted  text  is 
bracketed]:  I 

Rule  8.14    Impaction  of  Fines  for 
Minor  Violation(8)  4f  Rule 
Intopretations  and  folides:  .01 

(d)  Rule  4.1,  Ruler4.2  and 
bterpretation,  thereunder,  requiring  the 
submission  of  respctises  to  Exchange 
requests  for  trading  idata  within 
specified  time  peridd. 

n.  Self-Regulatory  CrgenJietimi's 
Statement  of  the  Puniose  of  ,  oad 
StBHrtoiy  Basis  for,  die  Propoeed  Rule 


In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basil  for  the  proposed 
rule  change  and  discussed  any 
comments  it  receivejd  an  the  proposed 
rule  change.  The  tejh  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Tke  CSE  has  prepared 
summaries,  set  fwtli  in  Sections  A,  B, 
and  C  below,  of  the  roost  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tne  Proposed  Rule 
Change 

1.  Purpose  \ 

Rule  8.14  '  authiHizes  the  Exchange, 
in  lieu  of  commencing  a  disciplinary 
proceeding  before  aUiearing  panel,  to 
impose  a  fine  not  to!  exceed  $2,500,  on 
any  member,  member  organizations,  or 
registered  or  non-registered  employee  of 
a  member  organization  for  a  minor 
violation  of  certain  ipedfied  Exchange 
rules.  3 

The  purpoee  of  thp  Rule  8.14 
procedure  is  to  impyove  the  Exchange's 
ability  to  efficiently  mert  its  statutory 
enibrcemait  responsibilities  by 


'Rule  8.14  wa*  approved  by  the  CommiMion  on 
SeptMnber  1.  ISSS.  See  S«curkies  Exchange  Act 
Relaate  No.  26053  (September  1.  ISSS).  53  FR 
34851  (September  8. 196S)  (order  approving  File 
No.  SR-CSE-SS-1).  A  snliMquent  addition  of  a  rule 
to  the  Rule  8.14  Violations  List  was  made  in 
Securities  Exchange  Act  teleaae  No.  27609  (January 
11, 1990).  55  FR  1758  OMuary  18. 1990)  (order 
approving  File  No.  SR-JCSE-Se-6). 

'CSE  Rule  8.14.  entitled  Imposition  of  Fmes  for 
Minor  Violation(»)  of  Rul«s.  contains  a  list  of  minor 
rule  violations  as  to  which  the  Exchange  may 
impose  such  fines.  Although  the  CSE's  Board  of 
Trustees  makes  the  initial  determination  of  whether 
a  CSE  rule  violation  is  "Etinor"  for  purposes  of  CSE 
Rule  8.14,  this  determination  is  subject  to 
Commission  approval  pulmant  to  Section  19(d)(1) 


of  the  Act  and  paragraph 


cH2)  of  Rule  19d-l  under 


the  Act  See  RalaMa  No.  S60S3  n.5.  Bupio  note  2 


establishing  a  program  ftv  the 
imposition  of  fines  for  minor  violations 
of  Exchange  Rules  and  by  designating 
certain  specified  Rule  violations  as 
minor  Rule  violations.*  In  File  No.  SR- 
CSE-88-l,s  which  initially  set  forth  the 
provisions  and  procedures  of  Rule  8.1^, 
the  Exchange  indicated  that  it  would 
periodically  prepare  and  announce  to  its 
members  and  member  organizations  a 
revised  list  of  Exchange  Rules  for 
violation  of  which  the  Exchange  may 
impose  fines  pursuant  to  Rule  8.14,  as 
well  as  the  fines  that  may  be  imposed 
for  such  violation. 

The  Exchange  is  presently  adding 
Rule  4.2  ^  to  the  list  of  rules  subject  to 
possible  imposition  of  fines  under  Rule 
8.14  procedures.  The  purpose  of  the 
proposed  Rule  Change  is  to  clarify  that 
Exchange  Rule  4.2  is  a  part  of  the 
Exchange's  Minor  Rule  Violation  Rule. 
Exchange  Rule  4.2  deals  with  the 
furnishing  of  information  to  the 
Exchange  upon  request.  Rule  4.2  is  not 
currently  included  in  the  specific  list  of 
Rules  to  which  the  Minor  Rule  Plan 
applies,  however,  the  text  listed  imder 
Rule  4.1  which  is  noted  therein, 
addresses  the  requirements  of  Rule  4.2 
as  well  as  Rule  4.1.  The  Exchange 
believes  that  the  specific  inclusion  of 
Rule  4.2  will  make  it  clear  to  members 
that  the  Minor  Rule  Plan  provisions 
apply  to  it 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(6)  of  the 
Act '  in  that  it  will  provide  a  procedure 
whereby  member  organizations  can  be 
"appropriately  disciplined"  in  those 
instances  when  a  rule  violation  is  minor 
in  nature*  but  a  sanction  more  serious 
than  a  warning  or  cautionary  letter  is 
appropriate,  llie  rule  change  provides  a 
fair  procedure  for  imposing  such 
sanctions,  in  accordance  with  the 
requirements  of  Sections  6(b)(7]  and 
6(d)(1)  of  the  Act.» 


*ld. 

»W. 

"CSE  rule  4,2  provides  that  "every  member  shall 
furnish  to  the  Exchange,  upon  request  and  in  a  time 
and  maimer  required  by  the  Exchange,  current 
copies  of  any  financial  information  filed  with  the 
Commission,  as  well  as  any  records,  files  or 
financial  infiormation  pertaining  to  transactions 
executed  on  or  through  the  Exchange.  Further,  the 
Exchange  shall  be  allowed  access,  at  any  time,  to 
the  books  and  records  of  the  member  in  order  to 
obtain  or  verify  information  related  to  transactions 
executed  on  or  through  the  Exchange  or  activities 
relating  to  the  Exchange." 

M5U.S.C78f(bXe). 

•15  U.S.C  78f(b)(7)  and  78f(dMl). 


B.  Self-Regulatory  Organiiation's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From    - 
hunters.  Participants,,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EffisctiveneM  of  the 
PropoMd  Rule  Change  and  Timing  for 
Commiaion  Action  .«.. 

Within  as  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  desim^e  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  cnder  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.  ~ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Pprsons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW... 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C,  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference    > 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissicms 
should  refer  to  File  No.  SR-CSE-95-09 
and  should  be  submitted  by  December 
29, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^ 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc  95-29922  Filed  12-7-45;  8:45  am) 
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pMeaaeNo.  34-36540;  Foe  No.  SR-MBS- 
95-09] 

S«K>R«gulatory  Organizations;  MBS 
Clearing  Cmporation;  Notica  of  Filing 
and  Ordar  Granting  Accalaratad 
Approval  of  Propoaad  Rula  Change 
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November  30, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  3, 1995,  the  MBS  Clearing 
Corporation  ("MBS")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MBS-95-09)  as 
described  in  Items  I  and  II  below,  which 
Items  have  been  prepared  primarily  by 
MBS.  The  Commission  is  publishing 
this  notice  and  order  to  solicit 
comments  from  interested  persons  and 
to  grant  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  requests 
permanent  approval  of  the  rules  that  set 
forth  and  establish  the  Electronic  Pool 
Notification  ("EPN")  service.  The 
Commission  previously  approved  on  a 
temporary  basis  throu^  November  30, 
1995,  a  proposed  rule  change  that  added 
Articles  VI.  VII,  VHI,  UC,  and  X  to  MBS's 
rules  to  establish  the  EPN  service.  ^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission, 
MBS  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Summaries  of  the 
most  significant  aspects  of  such 
statements  are  set  forth  in  sections  A,  B, 
and  C  below,3 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  request  permanent  approval 
of  the  rules  that  set  forth  and  establish 


<  15  U.S.C  §  78s(b)(l)  (1988). 

'  Securities  Exchange  Act  Release  No.  35009 
(November  25, 1994),  59  FR  61913  [File  No.  SR- 
MBS-94-021  (order  temporarily  approving 
proposed  rule  change). 

^iThe  Commission  has  modified  the  text  of  the 
summaries  prepared  by  MBS. 


the  EPN  service.  EPN  was  developed  by 
MBS  in  response  to  a  Public  Securities 
Association  ("PSA")  initiative  to 
automate  the  pool  notification  process 
with  the  ultimate  goal  of  supplementing 
and/or  replacing  the  manually  intensive 
telephone  and  fax  environment.  EPN  is 
an  electronic,  post-trade  communication 
system  for  mortgage-backed  securities.'* 
EPN  provides  an  electronic 
communications  network  through 
which  EPN  users  can  quickly  and 
efficiently  transmit  mortgage-backed 
securities  pool  allocation  information 
regarding  deliveries  of  securities  for 
settlement.  EPN  was  designed  for  use  by 
organizations  actively  engaged  in  the 
allocation  and  notification  process 
associated  with  mortgage-backed 
securitiesand  derivative  securities.  EPN 
user  firms  may  be  acting  as  principal  to 
the  underlying  trade  activity  or  as  agent 
on  behalf  of  another  EPN  user  in  a  fully 
disclosed  capacity.^ 

An  EPN  message  will  be  required  to 
contain  (1)  the  lot  sequence  of  "good 
delivery  millions"  (i.e.,  the  number  of 
million  dollar  lots  delivered  in 
accordance  with  PSA  guidelines),  (2)  a 
pool  number  that  references  a  specific 
pool  of  mortgages,  (3)  the  principal 
amount  at  date  of  issue,  (4)  the  coupon 
rate,  and  (5)  a  termination  code.  In 
addition,  an  EPN  message  may  contain, 
among  other  things,  additional 
information  such  as  the  maturity  date, 
CUSIP  number,  current  outstanding 
principal  amount,  an  MBS  trade 
number,  internal  control  number,  and 
interest  accrued. 

MBS  decided  that  a  complete  stand- 
alone set  of  rules  for  EPN  was  preferable 
to  trying  to  integrate  the  EPN  rules  into 
existing  MBS  rules.  As  a  result,  many  of 
the  EPN  rules  mirror  the  language  of 
existing  MBS  rules  in  order  to  make  the 
provisions  of  those  rules  applicable  to 
the  EPN  service.  There  has  been  an 
attempt  to  use  the  same  terms  and 
definitions  that  MBS  uses  in  its  cvirrent 
rules  wherever  possible.  However,  the 
EPN  rules  do  differ  fitjm  existing  MBS 
rules  in  several  respects.  The  EPN  rules 
define  new  terms  specifically  related  to 
EPN.  Another  change  fi-om  existing  MBS 


*The  number  of  securities  eligible  for  the  EPN 
service  will  be  greater  than  those  eligible  for  the 
comparison  and  clearing  service  at  MBS.  All 
mortgage-backed  securities  eligible  for  comparison 
and  clearing  at  MBS  will  be  eligible  for  the  EPN 
service.  In  addition,  securities  which  are  not 
eligible  for  comparison  and  clearing  because  of  lack 
of  volume  or  inability  to  be  valued  will  be  eligible 
for  the  EPN  service. 

>  MBS  commenced  the  EPN  service  on  a  pilot 
basis  in  February  1995.  During  September  1995. 
EPN  users  processed  6.936  messages  comprised  of 
56,224  pools  with  a  current  face  value  of 
approximately  S58  billion.  Currently  there  are 
fourteen  EPN  users. 


rules  concerns  who  can  become  an  EPN 
user.  Because  EI^  is  essentially  a 
sophisticated  e-mail/database  system 
that  does  not  involve  traditional 
clearance  or  settlement  fimctions,  the 
risk  to  MBS  from  defaulting  EPN  users 
is  limited  to  nonpayment  of  fees.  As  a 
result,  the  standards  for  applicants  to 
become  EPN  users  are  significantly  less 
demanding  than  the  standards  for 
applicants  that  wish  to  become  full 
participants  of  MBS.  It  is  anticipated 
that  some  applicants  that  do  not  qualify 
as  full-i}articipants  of  MBS  will  still 
qualify  to  become  EPN  users.  The  EPN 
rules  also  provide  for  an  EPN  user  fimd. 
The  EPN  user  fund  will  be  similar  in 
purpose  to  the  existing  MBS 
participants  fimd,  but  because  the  risk 
to  MBS  is  limited  to  nonpayment  of 
fees,  the  EPN  user  fund  will  be  smaller. 
MBS  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act »  and  the  rules 
and  regulations  thereunder  because  it 
facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBS  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  any  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Other 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  MBS  will  notify 
the  Commission  of  any  written 
comments  received  by  MBS. 

in.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act' 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  MBS's 
proposal  to  establish  the  EPN  service  on 
a  permanent  basis  is  consistent  with  this 
obligation. 

One  reason  the  Commission 
previously  approved  the  EPN  service 
only  on  a  temporary  basis  was  EPN's 
lack  of  a  disaster  recovery  program. 
During  the  temporary  approval  period, 
MSB  established  and  thoroughly  tested 
the  EPN  service's  disaster  recovery 
program.  Because  the  EPN  disaster 


•15  U.S.C.  S78q-1  (b)(3)(F)  (1988). 
'15  U.S.C  78q-l(b)(3)(F)  (1968). 
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recovery  program  lias  operated 
succesrfully  dimn|  its  testing,  MBS  has 
decided  to  raquest  pennanent  approval 
of  the  EFN  service. 

Prior  to  the  establishment  of  the  EPN 
service,  partidpanlB  in  the  mortgage- 
backed  securities  market  had  to 
manually  telephone  or  £uc  pool 
infcnmatian  to  oth^  participants. 
Historically,  billions  of  dollars  of  £ul8 
occuirad  because  sellers  were  not  able 
to  coomiunicate  wfth  buyera  because  of 
telephone  and  fax  imitations  (e.g.,  busy 
signals  preventing  the  exchange  of 
infbnnation).  The  Commission  is 
permanently  approving  the  rules  for  the 
EPN  swvice  becauflB  it  believes  that 
replacing  a  manually  intensive 
communication  syAem  with  an 
electronic  communication  system 
should  help  to  significantly  reduce  the 
number  of  fails  in  the  mortgage-backed 
securities  market  by  making&e 
notification  process  mora  efficient  and 
mora  raliable.  FuitkermOTe.  MBS  has 
demonstrated  that  pe  disaster  recovery 
program  for  the  EPfl  service  is  capable 
of  ensuring  the  continuity  of  critical 
EPN  business  operations  in  the  event 
the  primary  computer  operations 
became  unavailable  to  EPN  users.* 

MBS  has  request^  that  the 
Commission  find  g^tod  cause  for 
approving  the  prooDsed  rule  change 
piricff  to  the  thirtic^  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
temporary  approval  period  for  the  EPN 
service  will  expire  on  November  30, 
1995.  The  Commission  finds  good  cause 
to  grant  accelerated  approval  of  the 
proposal  because  tl|e  EPN  smvice  has 
opmted  successfully  since  its 
implementation  and  because  the 
CcHnmission  did  ndt  receive  any 
commmt  letters  diaring  the  comment 
period  beforo  it  graiited  temporary 
approval  or  during  the  tempnary 
approval  period  and  because  the 
Commission  does  not  expect  to  receive 
any  during  the  cunjant  comment  period. 
Furtheimore.  accelerated  approval  will 
allow  the  EPN  serv|ce  to  contintie 
opoating  without  ^itoruption. 

IV.  Solkitation  of  CooinieBts 

Interested  persoiis  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Pmons  making  written  submissions 
should  file  six  ^piiss  thereof  with  the 
Secretary,  Securities  and  Exchange 


•Oi  SqXMntMr  27.  ises.  lUff  of  th*  Dividon  of 
Mvfcat  Raguktlon  mat  ««ith  MBS  to  diacnM  the 
diaMtar  ncowiji  pragia^  davaiopMl  (or  the  EPN 
wrrica.  Tba  tlaff  alio  t«ti«wad  and  MMwad 
documantation  raktad  tq  tha  managament  and 
opatalkm  of  tha  diaaater  tacovary  »y«tain  and 
condoctad  an  examinatiM  of  the  primary  data 
canter. 


Commission,  450  Fifth  &reet  NW., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  prbposed  rule 
diange  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBS.  All  submissions  should 
refiar  to  file  niunber  SR-MBS-95-09  and 
should  be  submitted  by  December  29, 
1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the  * 
proposed  rule  change  (File  No.  SR- 
MBS-95-09)  be  and  hereby  is  approved 
on  an  accelerated  basis. 

For  tha  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 

Deputy  Secretaiy. 
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Brandi  Raoaiva  Buainaaaaa 

December  1, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
November  24, 1995,  the  National 
Securities  Clearing  Corporation 
("NSOC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
NSCC-95-15)  as  described  in  Items  I.  n. 
and  m  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self4lqnIatory  Organization's 
Statement  of  die  Teims  of  SobMance  of 
thePropoeed  Rule  Change 

The  proposed  rule  change  involves 
proposed  aitangements  relating  to  a 
decision  by  the  Chicago  Stock 
Exchange,  Incorporatml  ("CHX")  to 
withdraw  from  the  clearance  and 
settlement,  securities  depository,  and 
branch  receive  businesses.  Parties  to  the 
proposed  arrangements  are  The 
Depositoiy  Trust  Company  ("DTC'1. 
CHX,  Midwest  Securities  Trust 
Company  ("MSTC"),  NSCC,  Midwest 
Clearing  Corporation  ("MCC")  and 
Securities' Tnist  Company  of  New  Jers^ 
("STC/Nr').» 

n.  Self-Regalatory  C^ganizatiaB's 
Statemeat  of  die  Pnipoae  of,  and 
SUtutory  Basis  for,  Uie  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (Q  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CHX  has  announced  that  it  is  closing 
its  clearance  and  settlement  and 
seciuities  depository  faciUties  in  order 
to  focus  its  resources  on  the  operations 
of  the  exchange.  CHX  has  determined  to 
take  this  step  in  response  to 
recommendations  by  industry  usen  to 
eliminate  redundant  facilities  and 
thereby  reduce  the  costs  of  processing 
securities  transactions.  The  proposed 
arrangements  will  assist  in  achieving 
these  objectives  while  affording 
qualified  sole  MCC  participants  an 
opportunity  to  become  NSCC 
participants  and  transfer  their 
continuous  net  settlement  positions  to 
NSCC.  NSCC's  primary  purpose  for 
entering  into  the  proposed  arrangements 
at  this  time  is  to  facilitate  the  indiistry's 
planned  conversion  to  same-day  funds 


•  17  CFR  2()0.30-3(aXl2)  (1994). 
<  IS  U.&C  78s(bXl)  (19Sa). 


*STC/NI  is  a  subsidiary  of  CHX  that  currentiy 
provides  certain  •wvicas,  including  a  securities 
custody  service.  STC/N]  is  not  a  clearing  agency  as 
defined  in  tlie  Act  and  therefore  is  not  required  to 
ragistar  with  the  Commission. 

*  The  Commission  has  modified  tlie  text  of  tlia 
summaries  prepared  by  NSCC 


settlement*  Additionally,  the  proposal 
will  result  in  substantial  savings  for 
NSCC  participants  and  the  securities 
industry  as  a  whole. 

Currentiy,  transactions  in  equities, 
corporate  debt,  and  municipal  debt  are 
settled  in  next-day  funds.^  Transactions 
in  commercial  paper  and  other  money 
market  instruments  are  settled  in  same- 
day  fimds.  As  the  Commission  is  aware, 
DTC  and  NSCC  have  been  working  with 
the  industry  over  the  last  few  years  to 
develop  a  system  that  will  provide  for 
the  settlement  of  virtually  all  securities 
transactions  in  same-day  funds.  DTC's 
and  NSCC's  efforts  have  been 
encouraged  by  the  Commission,  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  and  the  Federal 
Reserve  Bank  of  New  York,  and  NSCC's 
plans  have  been  monitored  by  the  staffs 
of  these  regulatory  bodies."  Under  the 
conversion  plan,  all  issues  ciirrently 
settling  in  next-day  funds  will  be 
converted  to  settlement  in  same-day 
funds  settlement  on  a  single  day. 
Several  months  ago,  a  consensus  was 
reached  that  the  conversion  date  will  be 
February  22, 1996. 

Where  there  are  interfaces  among  the 
seciuities  clearing  corporations,  same- 
day  funds  settlement  exposes  each 
clearing  corporations,  same-day  funds 
setUement  exposes  each  clearing 
corporation  to  settie  its  net  payment 
obligation  because  of  a  feilure  by  one  of 
the  participants  of  such  other  clearing 
corporation  to  settie  with  it  or  because 
such  other  clearing  corporation  is 
experiencing  a  major  systems  problem. 
These  risks  cannot  be  entirely  avoided 
with  existing  and  available  risk 
management  controls.  CHX's 
withdrawal  from  the  securities  clearing 
corporation  business  will  eliminate  the 
exposure  of  NSCC  and  its  participants  to 
the  payment  system  risks  associated 
with  the  NSCC-MCC  interfece.  Also,  Uie 
interests  of  MCC  participants  can  be 
provided  for  in  an  orderly  manner  that 
will  help  assure  their  successful 


*  The  term  "samaHlay  funds"  rebrs  to  payment  in 
funds  tliat  are  immediately  available  and  generally 
are  transferred  by  electronic  means. 

'The  term  "next-day  funds"  refers  to  payment  by 
means  of  certified  check  that  is  for  value  on  the 
toUowring  day. 

*In  approving  certain  modifications  of  DTC's 
existing  system  in  order  to  accommodate  the  overall 
conversion  to  same-day  funds  settlement,  the 
Commission  stated  that  it  believes  that  the  overall 
conversion  to  a  same-day  funds  settlement  system 
will  help  reduce  systemic  risk  by  eliminating 
overnight  credit  risk.  The  same-day  funds 
settlement  system  also  will  reduce  risk  by  achieving 
closer  conformity  with  the  payment  methods  used 
4n  the  derivatives  markets,  government  securities 
markets,  and  other  markets.  Securities  Exchange 
Act  Release  No.  35720  (May  16.  1995).  60  FR  27360 
(File  No.  SR-DTC-95-061  (order  granting 
accelerated  approval  to  proposed  rule  change 
modifying  the  same-day  funds  settlement  system). 


integration  in  the  process  of  converting 
to  same-day  funds  settlement. 

The  proposed  arrangement  should 
resuh  in  substantial  savings  for  NSCC 
participants  and  the  seciuities  industry. 
In  connection  with  this  proposal,  former 
sole  MCC  participants  may  become 
NSCC  participants  if  they  qualify.  An 
increase  in  the  number  of  NSCC 
participants  will  result  in  higher  NSCC 
transaction  volumes  thereby  reducing 
the  per-imit  service  costs  that  must  be 
recovered  through  participant  service 
fees.  Moreover,  interclearing 
corporation  interfaces  involve  the 
maintenance  of  substantial  facilities, 
communications  networks,  and  account 
and  inventory  reconciliation 
mechanisms.  As  a  result  of  the  proposal, 
the  substantial  costs  incurred  by  both 
NSCC  and  MCC  in  operating  an 
interface  would  be  eliminated. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereimder  applicable  to  NSCC  because 
the  proposed  arrangements  will 
fecilitate  the  industry's  conversion  to 
sameday  funds  settiement  for  virtually 
all  securities  transactions  and  thereby 
faciUtate  the  prompt  and  acciuate 
clearance  and  settiement  of  such 
transactions.  The  proposal  will  provide 
qualified  sole  MCC  participants.  The 
proposal  will  provide  qualified  sole 
MCC  participants  with  access  to  NSCC's 
facilities  and  will  be  implemented 
consistently  with  the  safeguarding  of 
securities  and  funds  in  NSCC's  custody 
and  control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  believes  the  proposed 
arrangements  would  impose  no  burden 
on  competition.  Securities  clearing 
corporations  registered  under  Section 
17A  of  the  Act  are  utilities  created  to 
serve  members  of  the  securities  industry 
for  the  piupose  of  providing  certain 
services  that  are  ancillary  to  the 
business  in  which  industry  members 
compete  with  one  another.  Operating  a 
securities  clearing  corporation  requires 
a  substantial  and  continuing  investment 
in  infrastructure,  including 
telecommunications  links  with  usera, 
data  centere,  and  disaster  recovery 
facilities,  in  order  to  meet  the  increasing 
needs  of  participants  and  to  respond  to 
regulatory  requirements. 

After  consummation  of  the  proposed 
arrangements,  securities  industry 
members  will  continue  to  have  access  to 
high-quality,  low-cost  clearance  services 
provided  imder  the  mandate  of  the  Act. 
The  overall  cost  to  the  industry  of 
having  such  services  available  will  be 


reduced,  thereby  permitting  a  more 
efficient  and  productive  allocation  of 
industry  resources.  Furthermore, 
because  most  interface  costs  must  be 
mutualized,  thereby  requiring  some 
participants  to  subsidize  costs  incurred 
by  others,  (ZHX's  withdrawal 
participants  and  thereby  remove 
impediments  to  competition.  Finally, 
CHX's  ability  to  focus  its  resources  on 
the  operations  of  its  exchange  should 
help  enhance  competition  among 
securities  markets. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (Domraission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  deter.nine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange   - 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Ck)pies  of  the 
submission,  ell  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frtun  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room,  450  FifUi  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  the  file  number  SR-NSCC-95- 
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8elf-negutatory  Oraanizatlons;  Notice 
of  Filing  of  ProiM^d  Rule  C» 
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National  AnooMI#n  of  SecurNiM 
Oealarai  bic  Ralaliytg  to  NApcoaa 
Syatom  and  Accompanying  Ruloa  of 


December  1. 1995. 

Funuant  to  Sectiim  19(b)(1)  of  tbe 
Securities  Exdiang^  Act  of  1934 
("Act").!  notice  isUeraby  given  that  on 
November  9, 1995.  the  Naticmal 
Aaaodatiaa  of  Seoaritias  Daalns,  hic. 
('74ASD"  or  "Assotiiation")  filed  with 
tbe  Saciuitiaa  and  Bxchaoge 
CommiasioD  ("SEC"  or  "Commission") 
the  propoaed  rule  change  as  described 
in  Items  I.  D  and  mibelow,  which  Items 
have  been  prepared  by  tbe  NASD.  The 
Commission  is  publiuiing  this  notice  to 
solicit  comments  of  the  proposed  rule 

change  from  faitere^ted  persons. 

>. 

L  Setf-RagnlatMy  Organization's 
Statemaat  of  the  Torma  of  Sobetance  of 
the  Propoaed  Rule  Change 

Pursuam  to  Section  19(b)(1)  of  the 
Act.  attached  as  Ex^bit  A  is  the  fiill  text 
of  a  series  of  prc^po^ed  rule  changes  by 
the  NASD  and  The  Nasdaq  Stock 
Market,  Inc.  ("Nast^q")  regarding  the 
opwation  of  Tbe  Nasdaq  Stock  Market's 
NAqcess  ssrstem,  a  (ew  system  that 
oSars  nationwide  ^nit  order  protection 
and  price  iraproveiient  ^  over  the  dealer 


'  17  era  20o.3o-suxi^)  (ise*)- 

>lSU.S.C78i(bXl)(l^). 

'CommiMion  Note:  Ttak  NASD'f  um  of  tfa*  tann 
"price  improvtment"  in  |hto  propoul  differs  Eram 
the  UM  of  the  term  in  recHit  CommiMion  releajes. 
Spectfically.  the  Commiieian  ha*  need  the  term 
when  refeiTiag  to  the  opfiorttmity  to  receive  a  price 
that  i«  (upvior  to  beet  bm  or  oSar.  Sm,  e.g..  17  CFR 
11AC1-3UK2):  SecuritM  Exchange  Act  Releaae  No. 
34902  (Oct.  27. 1994).  59(FR  SS006  (Nov.  2, 1994] 
at  text  accranpanying  n.  ^2.  The  NASD's  uae  of  the 
term  in  this  proposal,  on  the  other  hand,  refiars  to 
the  opportunity  to  receive  a  price  that  is  better  than 
the  best  roarliat  malur  quotatioa.  which  may  not  be 
the  best  bid  or  offer  to  th*  extent  NAqcess  limit 
orders  are  inchided.  In  it*  recent  rule  proposal 
concerning  tbe  obligation  of  market  makers 
executing  customer  ordeis.  the  Commission  asked 
for  comment  on  whether  automated  systems  that 
include  the  possibility  of  the  interaction  of  market 
orders  with  limit  orders  tiiould  be  deemed  to  satisfy 
the  proposal's  requirametit  that  market  orders  be 
provided  with  an  opportunity  for  price 


J 


quotation  of  small-sized  customer 
(vders.  The  "Rules  of  C^Mratitm  and 
Procedures  for  NAqcess"  ("NAqcess 
Rules")  will  replace  in  its  entirety  die 
"Rules  of  Piecdce  and  Procedures  for 
the  Small  Order  Execution  System" 
("SOES  Rules"),  which  the  NASD 
proposes  to  withdraw  simultaneously 
with  the  new  system  becoming 
operationaL  The  NAqcess  system  rules 
package  attached  in  Exhibit  A  is  new 
and  acoordinglv  has  not  been  italicized. 
The  NASD  is  auo  propoeing  several 
new  Interpretatimis  and  a  new  Rule  in 
its  Rules  of  Fair  Practice  to  afibrd 
individual  investors  the  opportunity  to 
determine  whether  their  ordms  are  to  be 
handled  in  NAqcess  and  to  provide 
cust(Mnfli'  Ihnit  orders  held  in  NAqcess 
or  elsewhere  with  enhanced  price 
protection  (Exhibit  B).  The  NASD  is  also 
proposing  ccmforming  modificaticms  to 
the  NASD  Manual,  including  the  Rules 
of  Practice  and  Procedure  for  the 
Automated  Confinnati<m  Transaction 
Service  ("ACT  Rules")  and  Schedule  D 
to  the  NASD  By-Laws  (and  all  other 
places  in  the  Manual  that  refisr  to  SCKS) 
to  delete  references  to  SOES  and/or  the 
SC^S  Rules  and  to  replace  those 
refierences  with  NAqcess  and/or  the 
NAqcess  Rules,  as  appropriate.  These 
references  may  be  found  in  the  ACT 
Rules,  Section  (c)(2);  in  Schedule  D,  Part 
V.  Section  (l)(f).  Section  (7)(a),  Section 
(8)(c),  and  Section  (9);  and  Schedule  D, 
Part  XI,  Section  (2)(e)(l). 

n.  Self-Ragnlatory  GiganizatiQn'a 
Statement  of  the  Pnrpioae  of,  and 
Statutory  Baaia  for,  &e  Pn^oaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sectiras  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Imposed  Rule 
Change 

1.  Introduction 

The  NASD  and  The  Nasdao  Stock 
Market.  Inc.  are  proposing  rules  of 
operation  and  procedure  and 
companion  rules  for  a  new  service  that 
provides  investors  market- wide  price 
protection  of  their  limit  orders,  the 


improvement.  Securities  Exchange  Act  Release  No. 
36310  (Sept.  29.  1995).  60  FR  52792  (Oct.  10, 1995). 


opportunity  to  obtain  price 
impovement  over  the  dealer  quotation     "^V 
in  buying  and  selling  Nasdaq  stocks,  \ 

and  increased  access  to  the  Nasdaq 
market  The  new  facility,  to  be  named 
NAqcess  and  operated  by  The  Nasdaq 
Stooc  Marlcet,  will  permit  significant 
opportunity  for  investors  in  Nasdaq 
securities  to  enter  limit  orders  inside  the 
Nasdaq  dealer  quotation  and  enhance 
the  opportunity  for  such  investors  to 
receive  executions  between  the  best 
dealer  bid  and  ofier  without  such  orders 
interacting.with  market  makers.  The 
limit  orders  at  the  top  of  the  NAqcess 
limit  order  file  that  are  the  same  as  or 
better  than  the  best  dealer  quotations 
will  be  included  in  the  inside  maricet  for 
The  Nasdaq  Stock  Market,  thereby 
]p»oviding  new  levels  of  transparency, 
increased  price  efficiency,  and  greater 
investor  protection.  Further,  the 
companion  rule  and  Interpretations 
accompanying  the  new  system  will 
provide  retail  customers  with  enhanced 
price  protisction  of  their  limit  orders,  a 
significant  expansion  over  current  limit 
order  protection  afforded  to  customers 
in  the  Nasdaq  market.  Finally.  NAqcess 
will  provide  customers  that  choose  to 
enter  market  orders  into  the  system  with 
the  opportunity  to  obtain  price 
improvement  over  the  deal^  quotation 
through  interaction  with  customer  limit 
orders  hi  the  NAqcess  file  and  will 
provide  a  prompt,  cost-effiBctive 
execution  at  the  best  price  available  in 
the  mariwt  at  any  particular  point  in 
time. 

NAqcess  and  the  accompan)ring  new 
Rules  of  Fair  Practice  provide  multiple 
benefits  to  retail  investors  that  were 
heretofore  unavailable  to  such  investors. 
A  key  feature  of  NAqcess  tlhiat  is  a 
significant  enhancement  over  current 
practices  in  Nasdaq  is  the  ability  of 
investors  to  have  limit  orders  placed  in 
a  central  file  where  they  can  interact 
directly  with  other  customer,  limit 
orders  and  market  orders  entered  into 
the  system.  Under  a  proposed  new 
Interpretation  to  Article  m.  Section  1  of 
the  Rules  of  Fair  Practice,  a  customer 
may  instruct  its  broker-dealer  to  enter 
the  customer's  limit  order  or  market 
order  into  NAqcess.  Moreover,  NAqcess 
will  provide  increased  transparency  of 
the  best  priced  limit  orders  in  NAqcess 
because  Nasdaq  will  incorporate  into 
the  Nasdaq  inside  market  Umit  orders 
that  are  priced  the  same  as  or  better  than 
the  best  dealer  bid  and  offer  displayed 
in  Nasdaq,  and  their  aggregate  sizes  in 
ajparticular  sectirity.  This  increased 
transparency  will  enhance  the  Nasdaq 
price  discovery  process.  NAqcess  will 
match  incoming  limit  and  market  orders 
against  limit  orders  resident  in  the 


NAqcess  file  so  as  to  permit  customer 
orders  to  interact  directly  with  each 
other  without  the  participation  of  a 
market  maker.  The  interaction  of 
customer  orders  offers  such  orders  an 
opportunity  for  price  improvement  over 
the  dealer  quotation  and  increases  the 
likelihood  that  public  limit  orders  will 
be  executed  mi  a  more  timely  basis. 

The  companion  rules  and 
-Interpretations  regarding  price 
protection  in  Nasdaq  will  also 
significantly  enhance  the  protection  of 
customer  limit  ordere  whether  they  are 
held  in  NAqcess  or  stored  in  a  member 
firm's  limit  order  file.  Under  a  newly 
proposed  rule.  NASD  member  firms, 
whether  acting  as  principal  or  agent, 
will  not  be  permitted  to  execute  an 
order  at  a  price  inferior  to  any  limit 
oider(s)  in  the  NAqcess  limit  order  file 
that  the  member  firm  is  able  to  view, 
without  satisfying  the  viewable  limit 
order(s).  An  "inferior  price"  means  an 
execution  price  that  is  lower  than  a  buy 
limit  order  or  higher  than  a  sell  limit 
order.  In  addition,  if  a  member  firm 
holds  a  customer  limit  order  outside  of 
NAqcess,  a  new  Interpretation  to  Article 
m.  Section  1  of  the  Rules  of  Fair 
Practice  would  require  the  member  firm 
that  holds  the  linut  order  to  provide  the 
customer  with  price  protection  that  is 
equivalent  to  that  which  the  limit  order 
would  have  received  if  it  had  been 
entered  into  the  NAqcess  file.  The 
concept  of  equivalent  price  protection  is 
further  explained  below. 

Aside  from  these  major  regulatory 
enhancements  that  provide  for  major 
changes  in  order  handling  and 
protection  in  The  Nasdaq  Stock  Market, 
the  NAqcess  system  itself  represents  a 
significant  improvement  over  the 
current  methodology  for  the  handling  of 
small  investor  orders.  NAqcess.  as 
noted,  will  permit  interaction  of  small 
customer  limit  and  market  orders  within 
the  dealer  spread  and  thus  permit  such 
ordere  to  obtain  significant 
opportunities  for  price  improvement 
over  the  dealer  quotation. 

This  new  order  delivery  and 
execution  system  will  replace  SOES,  the 
NASD's  current  system  for  the  handling 
of  small  customer  ordere.  Because  SOES 
is  an  automated,  quote-based  execution 
system,  it  does  not  offer  the  opportunity 
for  price  improvement  over  the  dealer 
quotation  of  small  customer  orders. 
Moreover,  the  proposed  NAqcess  system 
addresses  the  quetiing  concerns  that 
were  raised  in  connection  with  the 
previously  proposed  N — Prove  system. 
NAqcess  will  distribute  non-directed 
market  orders  that  can  not  be 
immediately  matched  against  NAqcess 
limit  ordere  to  available  market  makere 
«t  the  inside  market  as  the  ordere  are 


presented.  A  market  maker  will  provide 
such  order  an  automated  execution  at 
the  inside  if  the  market  maker  presented 
with  the  order  does  not  manually 
decline  the  order  within  a  20-second 
period  because  the  market  maker 
(consistent  with  SEC  Rule  11  Acl-1)  ^ 
has  already  effected,  or  is  in  the  process 
of  effecting  an  execution  in  the  security 
and  is  in  the  process  of  updating  its 
quotation.  This  approach  eliminates  the 
single-threaded  (^tribution  mechanism 
proposed  in  Notice  To  Membere  95-20 
and  permits  rapid  distribution  of  ordere 
to  market  makere  as  the  ordere  are 
received.* 


'  17  CFR  240.11Acl-^tl99S). 

'The  NASD  believes  that  significant  queues  in 
excess  of  those  currently  experienced  under  SOES 
today  will  not  occur  under  the  new  proposal.  First, 
if  the  limit  order  file  for  a  security  has  depth, 
market  orders  will  immediately  execute  against 
limit  orders  without  any  delay.  Because  each  order 
when  received  is  immediately  distributed  to  the 
next  available  market  maker,  the  large  majority  of 
orders  will  be  executed  within  20  seconds  of 
distribution.  Even  if  an  order  is  declined  by  a 
market  maker  at  one  price  level,  an  event  that  the 
NASD  believes  will  not  be  frequent,  the  declined 
order  will  be  automatically  executed  without  the 
possibility  of  rejection  immediately  upon 
presentation  at  the  next  price  level.  All  of  these 
techniques  mean  that  it  will  be  rare  for  an  order  not 
to  be  executed  within  a  20  to  40-second  period  after 
processing. 

For  example,  assume  that  five  market  orders  are 
entered  into  NAqcess  at  one  second  apart  from  each 
other  and  there  are  five  market  makers  in  the  stock 
at  the  inside.  Each  order  when  received  will  be 
Immediately  distributed  to  the  next  market  maker. 
Thus,  order  one  at  second  one  is  distributed 
immediately  to  market  maker  one,  while  order  two 
at  second  two  is  sent  to  market  maker  two 
immediately,  and  so  on  through  order  five.  In  most 
circumstances,  each  market  maker  will  not  decline 
the  order  within  20  seconds,  and  thus,  each  order 
would  be  executed  within  20  seconds  of  processing. 
If  any  one  of  these  orders  were  declined,  the  order 
would  wait  for  the  next  available  marlcet  maker  for 
re-presentation.  If  that  market  maker  remained  at 
the  same  price  level  as  that  when  the>order  was 
originally  presented,  the  order  would  be  subject  to 
a  furiher  20-second  reaction  period.  In  the  uitllkely 
event  it  was  declined  again,  the  order  would  be 
presented  again  for  execution.  If  that  presentation 
occurred  at  a  new  price  level,  it  would  be 
immediately  executed  at  the  new  price  level. 

If  order  entry  firms  enter  more  orders  than  there 
are  market  makers  at  the  iiuide.  the  queue  for  such 
orders  would  be  the  same  as  today  in  SOES  when 
orders  must  be  queued  while  waiting  for  a  market 
maker  to  update  its  quotation  after  a  SOES 
execution.  Consequently,  the  NASD  believes  that 
queuing  under  this  proposal  does  not  represent  a 
significant  threat  to  prompt  market  order  execution 
much  different  from  current  queuing.  It  should  be 
noted  as  well,  that  market  orders  of  eligible  size 
entered  into  NAqcess  are  guaranteed  an  execution. 
Such  execution  may  be  effected  against  a  customer 
order  or  a  dealer's  quote.  Thus,  in  response  to 
concerns  raised  in  some  comment  letters  the  NASD 
received  in  response  to  Notice  to  Members  95-20 
and  95-60.  NAqce»^  will  provide  guaranteed 
executions  to  investors  entering  eligible  market 
orders.  Accordingly,  the  NASD  believes  that  those 
comment  letters  from  individual  investors  that 
allege  that  NAqcess  will  deprive  them  of  an 
automatic  execution  are  mistaken.  Of  course,  it 
should  be  noted  that  not  even  in  SOES  is  a  market 
order  guaranteed  an  execution  at  the  price  observed 


NAqcess  and  its  companion  rules 
represent  a  significant  enhancement  to 
the  treatment  of  investor  orders  in  The 
Nasdaq  Stock  Market.  The  entire 
proposal,  when  taken  together  with 
other  recent  enhancements  to  the 
Nasdaq  trading  environment,  such  as 
the  Limit  Order  Protection 
Interpretation '  and  th%  Short  Sale  Rule,^ 
demonstrates  the  significant  strides  that 
the  NASD  and  The  Nasdaq  Stock  Market 
have  taken  to  provide  increased 
protection  of  investors  while  continuing 
to  preserve  the  benefits  that  its 
competitive  dealer  maricet  structure 
currently  provides.  Individual  investore 
seeking  price  improvement  over  the 
dealer  quotation  will  be  afforded  a 
transparent  mechanism  to  obtain  greater 
opportunities  for  price  improvement 
over  the  dealer  quotation  without 
market  maker  interaction.  Moreover, 
through  the  accompanying  rules, 
NAqcess  will  provide  such  Umit  ordere 
with  increased  market-wide  price 
protection.  Individual  investors  seeking 
rapid  execution  of  small  market  orders 
at  the  best  available  price  will  continue 
to  be  able  to  obtain  executions 
promptly,  whije  Nasdaq  market  makere 
will  be-permitted  the  opportimity  to 
interact  with  such  ordere  in  a  manner 
consistent  with  SEC  rules  and  in  a 
manner  similar  to  market  order 
handling  in  exchange  markets.  By 
permitting  market  makers  to  continue 
the  operation  of  their  own  internal 
execution  systems,  the  NASD  will 
maintain  the  ability  of  dealere  to 
provide  liquidity  and  competitive 
mechanisms  to  handle  customer  ordere. 

2.  NAqcess  Operations 

The  proposed  NAqcess  system  will 
provide  the  following: 

A.  Scope  of  System.  NAqcess  will  be 
available  for  all  Nasdaq  issues.  It  will 
completely  replace  SOES  which  will 
operate  until  Oie  effective  date  for 
operation  of  NAqcess  and  will  be 
discontinued  as  of  that  date.  NAqcess 
participation  will  be  mandatory  for 
market  makere  in  all  National  Market 
securities.  NAqcess  participation  for 
SmallCap  market  makere  will  be 
voluntary,  as  is  SOES  participation 
today  for  such  market  makere. 

B.  Order  Entry  Requirements.  Agency 
ordere  may  be  entered  into  NAqcess 
only  by  member  firms  on  behalf  of 
customere.  "Customere"  are  defined  to 


at  the  time  the  order  was  entered.  Similarly,  under 
NAqcess  no  such  guarantee  is  extended  to  an 
investor. 

'  Securities  Exchange  Act  Release  Nos.  35751 
(May  22.  1995).  60  FR  27997  (May  26, 1995)  and 
34279  (June  29,  1994).  59  FR  34863  (July  7, 1994), 

♦Securities  Exchange  Act  Release  No.  34277  (June 
29, 1994),  59  FR  34885  (July  7, 1994). 
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exclude  any  brok#r.  dealer,  person 
associated  with  a  knember,  or  a  member 
of  the  immediate  family  of  a  person 
associated  with  a  hiember.  Because  the 
purpose  of  the  sy^em  is  to  provide 
small  retail  custotiers  with  access  to 
The  Nasdaq  Stodi  Market,  member 
firms,  with  one  limited  exception,^  are 
not  permitted  to  ebter  proprietary 
orders."  As  explaihed  in  more  detail 
elow,  customers  may  request  that 
appropriately  sized  limit  and  market 
OToers  be  entered  into  NAqcess,  and  if 
so  requested,  member  firms  must  honor 
the  customer's  request.' 

Customers  may  prequest  the  entry  of 
limit  orders  up  to  1,000  shares  in 
National  Maricet  and  SmallCap  issues, 
except  for  the  Nasdaq  100  issues,  in 
which  case  limit  (^ers  up  to  3,000 
shares  may  be  entered.  This  represents 
a  diAsrence  from  the  original  proposal  '^ 
of  3,000  shares  fat  all  National  Market 
issues."  The  issue  of  size  eligibility  for 
limit  orders  generated  significant 
comment  in  response  to  the  two 
Notices.  12  Many  commenters  believed 
that  because  NAqcess  is  intended  to 

[)rovide  small  retail  customers  with 
imit  order  protection,  the  initial 


'  The  oiUy  exception  to  the  proprietary  order 
prohibition  \a  an  order  idesignated  by  a  mnrket 
maker  as  a  "marker  order."  A  marker  order  is  a 
principal  order  entered  by  a  market  maker  in  a 
transaction  that  is  functionally  the  equivalent  of  a 
riskless  principal  transiction.  The  Tum  may  place 
a  principal  account  linlit  order  in  the  NAqcess  file, 
and  if  an  execution  is  drained,  immediately  pass 
along  the  benefit  of  such  execution  to  a  retail 
customer  order  it  holds  in  its  own  file.  Because  the 
order  is  part  of  a  principal  transaction  for  the 
benefit  of  the  retail  customer,  the  NASD  believes 
that  it  is  appropriate  to  permit  this  limited 
exception  to  the  prohibition  of  proprietary  orders  in 
NA4)cess.  The  NASD  will  require  member  firms 
entering  such  orders  to  mark  their  order  tickefi 
accordingly,  and  will  esamine  a  firm's  trading 
activities  carefully  to  dttermine  that  such 
proprietary  orders  are  being  effected  for  the 
purpoees  of  engaging  iti  a  risklees  principal-like 
transaction.  Marker  ordlers,  however,  may  not  be 
placed  with  respect  to  Customer  limit  urdon  held 
by  the  Grm  that  exceed  the  permitted  maximum 
limit  order  size.  t 

'  Member  firms  will  1^  permitted,  however,  to 
enter  so-called  "takeout"  orders  for  their  own 
account  or  on  behalf  of  a  customer.  A  takeout  order 
is  an  order  that  results  In  an  immediate  automatic 
execution  of  a  limit  onjer  or  orders  in  the  NAqcess 
limit  order  file  at  the  liinil  order  priceis).  There  is 
no  size  limitation  on  ths  takeout  order.  Thus,  if  the 
NAqcess  file  displays  limit  orders  at  a  price  witi 
an  aggregate  size  of  15.000  shares,  a  single  takeout 
order  of  15.000  shares  may  be  entered  and 
executed.  Similarly,  a  Srm  may  enter  a  takeout 
order  to  immediately  execute  multiple  limit  orders 
at  multiple  prices  in  the  NAqcess  file.  When  there 
are  multiple  limit  ordeis  being  taken  out,  each  limit 
order  will  execute  at  each  limit  order's  price. 

*  See  infra  Section  n(A)3.A  of  this  proposal. 

•0  NASD  Special  Notice  to  Members  95-20  (Mar. 
21, 1985). 

II  All  SmallCap  iaau^  have  a  limit  order  size  of 
1.000  shares. 

•'  NASD  Special  Not^  to  Members  95-20  (Mar. 
21. 1995)  and  95-60  (]i|ly  27.  1995). 


approach  should  reflect  more  closely 
that  the  average  retail  order  size  is  well 
imder  1,000  ^ares.  For  example,  the 
Security  Traders  Association  ("STA") 
noted  that  the  experience  of  STA 
members  was  that  the  typical  retail 
customer  order  size  averaged  well-less 
than  1,000.  ■  ^  It  was  also  noted  by 
commenters  that  it  could  reduce  the''''  ' 
potential  for  investor  confusion  if  ' 
NAqcess  established  a  standard  for  limit 
orders  that  was  consistent  with  market 
order  size,  1,000  shares.  Commenters 
also  noted  that  NAqcess  could 
potentially  significantly  impact  market 
maker  participation,  particularly  in  less 
active  securities.  As  a  result,  they 
suggested  that  the  NAqcess  order  size 
should  be  set  at  lower  levels  at  least 
until  the  NASD  had  thoroughly 
evaluated  the  impact  of  the  system  on 
market  liquidity. 

While  the  NASD  believes  that 
NAqcess  will  have  overall  a  positive 
effect  on  mariiet  quality,  we  believe  that 
it  is  prudent  in  this  start-up  period  to 
commence  NAqcess  limit  order  size 
eligibility  at  1,000  shares  for  most 
securities.  However,  limit  orders  up  to 
3,000  shares  would  be  eligible  for 
NAqcess  foe  those  securities  that 
comprise  the  Nasdaq  100  Index.  The 
NASD  believes  that  this  higher 
eligibility  level  is  appropriate  because 
the  securities  comprising  the  Nasdaq 
100  have  high  levels  of  volume,  greater 
market  maker  participation  and 
significant  market  liquidity  and 
therefore  are  less  likely  to  be  adversely 
impacted  by  the  proposal  Because  of 
the  significant  changes  that  NAqcess 
may  bring  to  The  Nasdaq  Stock  Market, 
the  NASD  believes  that  it  is  appropriate 
to  commence  the  operation  of  the 
system  with  a  smaller  Umit  order  size 
than  originally  proposed  to  permit 
market  makers  and  investors  to  adjust  to 
the  new  trading  environment.  The 
NASD  proposes  to  monitor  the  limit 
order  size  requirement  carefully  in  the 
initial  eighteen  months  of  NAqcess 
operation  and  may  choose  to  expand  the 
eligible  size  of  limit  orders,  if 
experience  demonstrates  such 
expansion  to  have  merit. 

Market  orders  in  National  Market 
issues  may  be  1,000,  500  or  200  shares 
depending  upon  tier  size  determination 
to  be  made  in  the  same  manner  as  done 
in  SOES  today.!'*  Similarly,  market 


"See  letter  from  John  Giesaa,  Chairman,  and 
John  Watson,  President,  STA  (Apr.  28, 1995). 

"Under  SOES  Rules,  the  tier  sizes  of  1,000.  500 
and  200  shares  were  determined  by  reference  to  the 
average  daily  non-block  volume  of  a  security, 
among  other  things.  Thus,  for  example,  if  an  issue 
had  an  average  daily  non-block  volume  of  3,000  or 
more  shares,  it  couLd  qualify  for  a  tier  size  of  1,000 
shares. 


orders  in  SmallCap  issues  will  be  tiered 
at  500  shares  or  less  as  done  in  SOES 
today." 

Customers  may  choose  to  enter 
"marketable  limit  orders."  A  marketable 
limit  order  is  a  limit  order  that  is  priced 
at  the  time  of  entry  at  the  current  inside 
.  market  or  better  on  the  opposite  side  of 
the  market,  i.e.,  a  marketable  limit  order 
to  buy  is  equal  to  or  higher  than  the 
current  inside  offer,  while  a  marketable 
limit  order  to  sell  is  equal  to  or  lower 
than  the  inside  bid.  For  example,  if  the 
current  inside  market  is  20  bid  and  2OV4 
asked,  the  entry  of  limit  orders  to  sell 
priced  at  20  or  IQ'^  would  be 
considered  marketable  limit  orders. 
Marketable  limit  orders  will  be  treated 
as  market  orders.  Thus,  if  a  firm  enters, 
a  customer  limit  order  to  sell  at  20  at  the 
time  the  inside  bid  is  20,  the  limit  order 
will  be  passed  over  the  limit  order  file 
and  if  no  match  occurs,  it  will  be  treated 
as  a  market  order  and  executed  as 
discussed  above  in  the  market  order 
handling  section.  If  such  marketable 
limit  order,  however,  is  greater  than 
1,000  shares  in  a  Nasdaq  100  security, 
the  marketable  limit  order  will  be 
returned  to  the  order  entry  firm  for 
handling  outside  of  NAqcess,  without 
matching  against  the  inside  market 
whether  the  inside  consists  of  a  dealer 
quote,  limit  orderls).  or  an  aggregation 
thereof. 

Neither  a  limit  order  nor  a  market 
order  may  be  split  up  to  meet  the  size 
parameters  of  NAqcess.  The  NASD  will 
examine  order  handling  practices  of 


The  same  concept  will  apply  with  respect  to 
NAqcess  maximum  market  order  sizes,  except  that 
the  NASD  has  determined  to  use  a  slightly  higher 
average  daily  non-block  volume  of  6,000  shares. 
The  NASD  has  chosen  this  higher  level  because  it 
better  reflects  trading  piattems  consistent  with  the 
increased  overall  volume  in  Nasdaq  securities. 

■'  The  NASD  will  permit  market  makers  to 
establiah  minimum  exposure  limits  that  are  equal 
to  the  maximum  market  order  size.  In  addition, 
NAqcess  will  contain  an  automated  update  feature 
that  will  automatically  change  the  market  maker's 
quotation  by  a  minimum  increment  set  by  the 
market  maker  after  the  market  maker  has  executed 
a  trade  at  a  price  level  and  has  exhausted  its 
minhnum  exposure  limit  through  system 
executions.  The  NASD  believes  that  these  aspects 
of  NAqcess  are  critical  to  an  elective  operation  that 
permits  a  market  maker  to  manage  its  risk  capital, 
and  is  consistent  with  the  SEC  firm  quote  rule  as 
applied  to  all  other  registered  markets.  The 
minimum  exposure  limit  is  set  at  the  same  size  as 
the  minimum  quote  size  in  Nasdaq.  Under  the  SEC 
Firm  Quote  Rule  (Rule  llAcl-l(c)),  a  broker-dealer 
is  entitled  to  change  its  qliotation  within  a 
reasonable  period  of  time  after  it  has  completed  a 
trade  at  its  published  price.  Accordingly,  the  NASD 
believes  that  these  aspects  of  NAqcess  are 
consistent  with  SEC  and  NASD  rules  and  provide 
retail  investors  with  the  same  access  to  dealer 
quotations  as  are  available  in  any  other  roistered 
marketplace. 


order  entry  firms  to  determine 
compliance  with  this  requirement.'^ 

C.  Display  of  Limit  Orders.  To 
enhance  the  transparency  of  The  Nasdaq 
Stock  Market  and  to  assist  in  the  price 
discovery  process,  the  NASD  will 
provide  for  the  display  of  limit  orders 
entered  into  NAqcess.  There  will  be  two 
separate  approadies  to  the  display:  a 
consolidated  inside  market  display  and 
the  Full  File  Display. 

1.  Inside  Market  Display.  In  a 
significant  revision  to  Nasdaq's 
methodology  for  calculating  the  inside 
market  for  Nasdaq  securities.  The 
Nasdaq  Stock  Market  will  include  in  the 
Nasdaq  inside  market  NAqcess  limit 
orders,  and  their  aggregate  sizes,  that  are 
priced  the  same  as  or  better  than  the 
best  dealer  bid  and  offer.  ■''  Thus,  in 
Nasdaq  the  inside  market  will  consist  of 
a  single  display  of  the  best  priced  quotes 
or  limit  orders,  as  the  case  may  be.  The 
inside  market  will  be  calculated  in  the 
following  manner.  If  the  best  limit 
order(s)  to  buy  (sell)  in  NAqcess  is  (are) 
better  than  the  best  Nasdaq  market 
maker  bid  (offer)  displayed  in  Nasdaq 
and  such  limit  order(s)  is  (are)  100 
shares  or  more,  it  (they)  will  be 
included  in  the  Nasdaq  inside  market 
and  disseminated  as  the  inside  bid 
(offer),  together  with  the  aggregate  size 
of  such  onler(s)  and  a  unique  indicator 
to  denote  that  the  inside  market  is 
represented  by  a  NAqcess  limit  order  or 
orders,  rather  than  a  quotation  of  a 
Nasdaq  market  maker  or  UTP  exchange 
quotation.  If  there-are  multiple  limit 
orders  at  the  best  price,  aggregate  size 
will  be  displayed  and  execution  of  such 


I*  In  this  regard,  the  NASD  notes  that  order  entry 
firms  may  enter  agency  orders  only.  The  rules 
continue  in  effect  the  dePmition  of  agency  orders  as 
found  in  the  current  SOES  Rules  and  the  new  rules 
carry  forward  the  existing  principles  regarding  the 
aggregation  of  orders  based  on  a  single  investment 
decision  entered  by  an  order  entry  firm.  Orders 
entered  by  an  order  entry  firm  within  any  five 
minute  period  in  accounts  controlled  by  associated 
person  or  public  customers,  acting  alone  or  in 
concert  with  other  associated  persons  or  public 
customers  are  presumed  to  be  based  on  a  single 
investment  decision.  In  connection  with  this  rule, 
the  NASD  notes  that  it  will  examine  carefully  the 
entry  of  computer-generated  orders  to  determine 
whether  such  orders  are  based  upon  a  single 
investment  decision. 

I  ^  This  is  a  change  from  the  approach  originally 
proposed  in  Special  Notice  To  Members  95-20  and 
95-60.  In  the  original  NAqcess  approach  to  the 
display  of  NAqcess  limit  orders,  the  NASD 
proposed  to  provide  two  separate  displays  of  prices: 
the  inside  dealer  quotation  {i.e.,  the  best-priced  bids 
and  offers  of  Nasdaq  market  makers  and  UTP 
exchanges  displayed  in  the  Nasdaq  market)  and  the 
top  of  the  NAqcess  limit  order  file  (i.e.,  the  best- 
priced  limit  orders  to  buy  and  sell  and  their 
aggregate  sizes).  Such  displays  would  have  been 
se]>arate  and  side-by-side.  Under  this  new  proposal, 
the  NASD  will  maintoin  a  Top  of  the  File  display 
on  its  Nasdaq  Workstations,  as  well  as  include  the 
best  priced  limit  orders  to  buy  and  sell  in  the 
Nasdaq  inside  market  display. 


orders  vtiW  occur  on  a  time  priority 
basis  as  explained  below. 

If  the  best-priced  NAqcess  limit 
order(s)  is  (are)  equal  to  the  inside 
dealer  quotation,  the  limit  order  size 
will  be  reflected  in  the  aggregate  size  of 
the  quotation.  That  is,  if  there  is  a  limit 
order  to  buy  500  shares  at  the  same 
price  as  a  1,000  share  dealer  bid 
quotation,  and  both  are  the  best  bids 
reflected  in  Nasdaq,  the  aggregated  size 
displayed  as  the  best  Nasdaq  bid  will 
reflect  a  size  of  1 ,500  shares  with  a 
special  indicator  to  denote  that  such 
size  is  an  aggregation  of  a  dealer  quote 
and  any  limit  order(s)  at  that  price. 
Priority  for  execution  will  depend  upon 
the  general  limit  order  priority  rules, 
I.e.,  if  the  limit  order  is  received  prior 
to  the  market  maker  quotation,  it  will  be 
entitled  to  priority  for  execution 
piuposes.'* 

The  inclusion  of  NAqcess  limit  orders 
in  the  Nasdaq  inside  market  represents 
a  significant  enhancement  to  The 
Nasdaq  Stock  Market.  Consolidation  of 
NAqcess  orders  into  the  Nasdaq-inside 
quotation  is  the  best  means  to 
communicate  clearly  to  all  investors  in 
Nasdaq  the  true  market  for  such 
securities  at  any  particular  point  in 
time.  The  consolidation  of  best-priced 
limit  orders  with  the  best  dealer  bid  and 
offer  in  Nasdaq  provides  the  best  level 
of  transparency  and  aids  in  the  price 
discovery  process. 

Althougn  this  represents  a  change 
from  the  original  NAqcess  proposal," 
the  NASD  believes  that  the  display  of 
this  consoUdated  information  maintains 
the  advantages  of  a  comfwting  dealer 
market  while  permitting  an  expansion 
in  information  available  to  investors.^" 
The  new  inside  quotation  display  will 
clearly  identify  when  aggregated 
customer  limit  orders  are  represented  in 
the  inside  market  display.  Accordingly, 
market  participants  will  be  able  to 
ascertain  when  the  inside  quotation 
represents  a  customer  limit  order  and 
when  it  represents  a  market  maker 
whose  quotation  may  signify  that  it  is 


■■Rules  regarding  calculation  of  the  excess  spread 
will  not  include  NAqcess  limit  orders  for  purposes 
of  determining  compliance  with  those  Rules.  See 
NASD  Manual,  Schedules  to  the  By-Laws,  Schedule 
D,  Part  V,  Sec.  2(d),  CCH  1 1819. 

'»NASD  Special  Notice  to  Members  95-60  (July 
27, 1995). 

»One  conunenter  specifically  noted  that  a 
consolidated  display  of  the  best  priced  limit  orders 
in  the  Nasdaq  inside  market  was  a  better  approach 
than  maintaining  separate  displays,  especially  since 
member  best  execution  obligations  would  be 
determined  by  reference  to  the  best  prices  displayed 
by  Nasdaq,  whether  such  prices  were  dealer  quotes 
or  limit  orders  in  NAqcess.  See  Lehman  Bros.  (Sept. 
12, 1995).  In  addition,  several  vendors  expressed 
technological  concerns  regarding  separate  displays. 
See  letters  from  ADP  (Aug.  16, 1995)  and  Telekurs 
(Aug.  14, 1995). 


available  to  effect  a  significantly  larger 
sized  transaction.  In  this  way,  the  NASD 
believes  that  transparency  of  customer 
orders  may  be  enhanced  while  the 
integrity  of  the  dealer  quotation  is 
preserved. 

2.  Full  File  Display.  The  hill  file 
display  for  a  particular  security  will  be 
made  available  on  a  query  basis  over 
Nasdaq  Workstations  only  to  Nasdaq 
market  makers  in  that  security.  The 
NASD  believes  that,  as  with  other  U.S. 
market  centers,  display  of  the  entire 
limit  order  file  should  be  reserved  to 
market  makers  in  a  particular  security  to 
assist  in  price  discovery  and  to  provide 
the  market  maker  with  an  incentive  to 
provide  liquidity  by  risking  its  capital. 
In  fact,  no  U^.  exchange  registered  with 
the  SEC  publicly  disseminates  any 
display  (full  or  partial)  of  a  limit  order 
book  maintained  by  an  exchange 
specialist.  Because  of  the  accompanying 
rules  described  below  that  the  NASD 
has  proposed,  customer  limit  orders  in 
the  file  will  be  protected  to  a  large 
extent,  from  inferior  executions. 

D.  Order  Processing.  The  NAqcess 
system  will  provide  significant 
improvements  over  the  current  SOES 
system  in  the  way  that  customer  limit 
orders  and  market  orders  will  be 
handled.  NAqcess  will  attempt  to  match 
all  incoming  orders,  limit  or  market, 
directed  or  non-directed,  against  limit 
orders  already  resident  in  NAqcess  on  a 
price  and  time  priority  basis.^'  If  a 
match  is  found,  the  orders  will  be 
automatically  executed  against  each 
other  without  the  participation  of  a 
market  maker.  For  example,  assume  the 
current  inside  market  for  a  security  is 
20-20*/^  and  customers  enter  into 
NAqcess  a  1,000  share  limit  order  to  buy 
at  20 Ve  and  a  1,000  share  limit  order  to 
sell  at  20V8.  The  new  inside  market  will 
become  20>/b-20VB.  If  a  customer 
thereafter  enters  a  1.000  share  Umit 
order  to  sell  at  20V8,  the  incoming  limit 
order  to  sell  will  match  against  the 
1,000  share  limit  order  to  buy  on  the 
NAqcess  file  at  20Vb  and  will  be 
executed  against  that  order.  K  a 


31  NAqcess  will  match  only  round  lots  and  round 
lot  portions  of  mixed  lot  orders.  Odd  lot  limit 
orders  will  not  be  matched.  Odd  lots  are  orders  less 
than  100  shares.  Odd  lot  limit  orders  will  not  be 
displayed  in  the  inside  quotation:  however,  odd  lot 
limit  orders  will  be  displayed  in  the  full  file 
display.  If  an  odd-lot  order  is  executable  i.e.,  if  it 
is  a  market  order  or  an  executable  limit  order,  it 
will  be  automatically  executed  at  the  applicable 
inside  dealer  quotation.  If  it  is  a  directed  order,  it 
is  executed  against  the  directed  market  maker.  If  it 
is  a  non-direaed  order,  it  will  be  executed 
automatically  without  any  decline  capability 
against  the  next  available  market  maker  at  the 
inside  dealer  quotation.  If  the  odd-lot  order  is  a 
limit  order  that  is  not  executable  at  time  of  entry, 
it  will  remain  in  the  file  until  the  inside  dealer 
quotation  moves  to  match  the  odd-lot  price. 
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customer  next  se!|ds  in  a  market  order 
to  buy  in  NAqoesf.  the  maricst  order  will 
matdi  against  theilimit  order  to  toll  at 
20^M,  rather  than  ilbe  dealer  oBet  of 
20*/i.  and  thus.  \im  market  order  will  be 
automatically  executed  immediately  at 
20^.  In  both  casee.  the  orders  received 
price  improvoneiit  over  the  dealer 
quotaticm  and  im^iediate  execution 
without  the  participation  of  a  maricet 
maker. 

If.  in  the  scenario  set  forth  above,  the 
second  limit  order  to  sell  is  priced  at  20 
instead  of  20'/%,  t^e  execution  price 
would  be  20Vb.  th0  price  of  the  limit- 
order  to  buy  becaikse  such  order  was 
entered  into  the  system  earlier  than  the 
second  limit  ord^  to  sell. 

The  system  will  only  execute  such 
matches  when  the  execution  prices 
would  be  equal  totor  better  than  the 
inside  market.  Nevertheless,  limit  atden 
priced  away  l^tim  the  inside  mariwt.  i.e., 
limit  orders  to  sell  priced  higher  than 
the  inside  ofiiar  ain  limit  orders  to  buy 
priced  lower  than|the  inside  bid.  will  be 
stored  in  the  NAq(»88  file.  When  the 
inside  market  motes  to  a  price  so  that 
the  limit  order  is  4qual  to  or  better  than 
the  inside  deelm  quotation,  stich  limit 
orders  will  be  coBBolidated  into  the 
Nasdaq  inside  maH^et  and  the  limit 
order  will  become  eligible  for  matching 
as  described  in  this  s«::tion. 

When  a  limit  oider  in  the  NAqcess 
file  is  priced  the  same  as  the  inside 
market,  the  time  priority  of  the  limit 
order  compared  w^th  die  best  dealer 
quotation  will  gov«m  which  price 
interacts  first  with  incoming  orders  in 
NAqcess.  The  NA^  believes  that  this 
approach  is  a  well-understood  and 
reasonable  means  Ifor  determining  the 
interacticm  of  sud  orders  and  provides 
a  further  incentive  to  market  makers  to 
provide  hquidi^  $nd  narrow  spreads. 

If  no  limit  ordem  reside  in  the 
NAqcess  file,  market  orders  will  be 
immediately  assigned  and  distributed  to 
maricet  makers  at  0ie  inside  market. 
This  rapid  distribetion  should  minimize 
the  potential  for  qiieues  that  the  original 
proposal  found  in;  Notice  To  Members 
'95-20  could  have  caused.  After  an  order 
is  distributed  to  a  market  maker,  the 
market  maker  will  be  permitted  a  20^ 
second  period  within  which  it  may 
decline  a  non-directed  order  if  sudi 
action  is  consistent  with  the  exceptions 
to  the  SEC's  firm  euote  rule.  Rule 
llAcl-1.22  In  othjr  words,  the  market 


I' While  the  total  tiam  period  between  order  entry 
and  Nasdaq  receipt  of  1^  decline  is  20  aecondt.  the 
lystem  hat  been  deeigqed  to  provide  maricet  malurs 
with  a  full  IVsecond  psriod  in  which  to  react  to 
an  order.  The  rule  itielf  references  a  15-second 
period  in  which  the  market  maker  must  react.  Five 
second*  of  the  20-secoad  period  is  designed  to 
accommodate  commuiAcations  between  Nasdaq 


maker  is  permitted  to  decline  the 
NAqcess  order  if  the  maricet  maker, 
immediately  before  the  presentation  of 
the  NAqcess  order:  (a)  exacted  or  was  in 
the  process  of  efiiacting  a  trade,  and  (b) 
was  in  the  proceS»  of  updating  its 
quotation  to  reflect  that  previous 
transaction.  When  a  NAqcess  order  is 
declined  by  a  market  maker,  the 
declined  order  is  presented  to  the  next 
available  market  maker.  If  that  maiicet 
maker  is  at  the  same  price  as  the  market 
maker  that  originally  declined  the  order, 
the  second  mi^et  maker  also  has  a  20- 
second  period  to  react  to  the  order.  If 
the  second  time  the  order  would  be 
presented,  the  inside  market  has  moved 
to  a  different  price  level,  it  is 
automatically  executed  without  any 
decline  capability.  For  example,  fiour 
market  makers  are  at  the  inside  bid  of 
20.  Three  market  orders  to  sell  are 
entered  into  NAqcess  when  there  are  no 
limit  orders  to  buy  at  20  or  better.  E^t 
market  order  is  immediately  distributed 
to  one  of  the  three  market  makers. 
Because  the  first  market  maker  had 
completed  a  trade  by  telephone  and  was 
about  to  change  its  quotation,  the  first 
market  order  is  declined  by  the  first 
market  maker.  That  order  is 
redistributed  to  the  fourth  maricet  maker 
still  quoting  a  price  of  20.  The  fourth 
market  maker  has  20  seconds  to  interact 
with  the  order.  If.  however,  there  were 
only  three  market  makers  at  20.  and  all 
market  makers  had  updated  their' 

auotations  to  reflect  a  price  of  19^^,  the 
eclined  order  would  be  immediately 
executed  at  IVM  against  the  first 
available  maricet  maker  without  any 
decline  capability. 

The  NASD  is  developing  an 
automated  surveillance  capability  to 
monitor  on  a  real-time  basis  whether  an 
order  was  properly  declined.  The  NASD 
believes  that  this  capability  is  crucial  to 
engendering  investor  confidence  in  the 


systems  and  the  market  maker.  Thus,  the  NASD  has 
purposefully  designed  a  5-second  period  to 
accommodate  the  transmission  of  messages  between 
the  NASD  host  computer  and  member  firm 
presentation  devices.  This  five-second  period 
addresses  the  potential  delays  of  3.75  seconds  that 
may  occur  in  broadcasting  a  message  from  the  host 
to  a  workstation,  and  the  .775  seconds  that  could 
occur  in  transmitting  a  decline  message  from  the 
presentation  device  to  the  host.  (It  should  be  noted 
that  such  time  periods  arise  in  the  context  of  the 
current  configuration  of  the  proposed  system. 
Development  of  alternative  methods  of  processing 
could  increase  the  total  time  delays.)  In  examining 
the  potential  length  of  time  that  a  message  could 
consume  in  transmission  from  the  host  to  the 
presentation  device  and  back  again,  the  NASD 
determined  that  market  makers  would  be  at  a 
significant  time  disadvantage  in  that  a  market 
maker  could  lose  up  to  33%  of  its  already  limited 
reaction  period.  In  this  context,  then,  the  NASD 
believes  that  it  is  appropriate  to  recognize  the 
inherent  delays  of  computer-to-computer  data 
exchange,  and  provide  additional  time  to  account 
for  such  delays. 


firmness  of  Nasdaq  market  maker 
quotations  and  diould  alleviate  any 
concerns  regarding  "backing  away" 
questions.  Tlie  NASD  notes  that  the  IS- 
second  decline  feature  was  criticized  in 
the  context  of  the  N*Prove  pr(^)osal.23 
The  NASD  believes  that  this  proposal  to 
develop  a  real-time  autmnated 
surveillance  capability  should  alleviate 
any  concerns  about  the  "decline" 
capability.  The  NASD  will  undertake 
strong  disciplinary  measures  against  any 
firm  that  displays  a  pattern  and  practice 
of  improper  order  declines. 

Order  entry  firms  have  two 
alternatives  in  entering  NAqcess 
orders — they  may  direct  the  order  to  a 
particular  market  maker  with  whom 
they  have  established  a  direct  order 
arrangemmt.  or  they  may  enter  a  non- 
directed  order.  In  either  circumstance, 
market  orders  and  marketable  limit 
orders  will  first  pass  over  the  limit  order 
file  to  obtain  a  match  before  execution 
against  a  market  maker.  If  an  order  is 
directed  pursuant  to  a  valid  agreonent  - 
between  the  order  entry  firm  and  the 
market  maker,  the  marked  mako-  may 
not  decline  the  order. 

E.  Opening  Procedures.  NAqcess  will 
have  special  opening  procedures  that 
are  consistent  with  &e  opportunities  for 
order  matching  and  price  improvement, 
over  the  dealer  quotation  provided 
intra-day  by  NAqcess. 

NAqcess  s  operating  hours  are  fit>m 
9:30  a.m.  to  4:00  p.m.  (EST).  However, 
limit  orders  may  be  entered  and  storcNd 
in  NAqcess  from  4:00  p.m.  to  6:00  p.m. 
and  limit  and  market  orders  may  be 
entered  from  8:30  a.m.  to  9:28  a.m.  At 
9:28  a.m.,  no  further  orders  for  opening 
purposes  will  be  accepted.^^  At  9:30 
a.m..  Nasdaq  will  rank  all  limit  orders 
stored  as  of  9:28  a.m.  according  to  price 
and  time  of  entry.  To  the  extent  orders 
are  available,  the  system  will  then 
match  the  best-priced  sell  limit  orders 
against  the  best-priced  buy  limit  orders 
in  the  file  that  are  within  the  best  dealer 
bid  and  ofiisr  as  determined  at  9:30  a.m. 
When  all  available  limit  order  matches 
are  effected,  any  remaining  limit  orders 
within  the  inside  dealer  quote  at  9:30 
a.m.  will  be  matched  against  market 
orders  stored  as  of  9:28  a.m.  and  will  be 
executed  at  such  limit  order  prices.  Any 
remaining  orders  will  be  subject  to  the 
normal  intra-day,  order  distribution  and 
execution  procedures.  It  should  be 
noted  that  this  opening  procedure  will 
not  create  a  single,  unitary  price  for  all 
orders  in  NAqcess.  The  individual' 


»  See  Securities  Exchange  Act  Release  No.  3S27S 
(Jan.  25, 1995),  60  FR  6327  (Feb.  1, 1995). 

"Orders  entered  from  9:28  a.m.  to  9:30  a.ra,  will 
be  stored  and  handled  after  the  opening  in  line  with 
ordinary  matching  and  handling  procedures 
described  above. 


prices  of  eadi  match  will  be  reported. 
Thus,  assuming  the  dealer  quotation  is 
20-20  Vz,  if  the  file  contains  two  limit 
orders  to  buy  at  20Mi,  each  for  1,000 
shares,  and  there  are  also  three  1,000 
share  limit  orders  to  sell  at  20^/^,  two 
1,000  share  limit  orders  to  sell  at  20V4, 
and  4,000  shares  to  buy  at  the  market, 
the  system  will  execute  as  follows:  the 
first  two  in  time  priority  of  the  three 
1.000  shares  sell  limit  orders  at  20V8 
will  be  matched  against  the  two  20V8 
1.000  share  buy  limit  orders.  The  first 
3.000  shares  to  buy  at  the  market  will 
be  matched  against  the  remaining  limit 
orders  to  sell,  with  the  first  market  order 
in  time  receiving  an  execution  of  20V8 
and  two  1.000  share  market  orders  next 
in  time  receiving  executions  of  2OV4. 
The  remaining  1.000  share  market  order 
will  be  executed  against  the  dealer 
quote  according  to  the  normal  post- 
opening  execution  algorithm. 

3 .  Rules  of  Fair  Practice 

The  NASD  is  also  proposing  in 
conjunction  with  NAqcess  three  major 
changes  to  the  Rules  of  Fair  Practice. 
Under  the  proposed  new  rule  and 
Interpretations,  the  treatment  of  limit 
orders  will  be  significantly  changed  to 
promote  piice  protection  of  such  orders 
throughout  The  Nasdaq  Stock  Market. 
These  proposed  rule  changes  provide 
greatly  enhanced  limit  order  treatment 
over  current  practices.  Together  with 
existing  limit  order  protections  already 
in  place  (i.e..  the  so-called  "Manning" 
rule),  the  new  proposals  provide 
investors  placing  limit  orders  with 
significantly  enhanced  protections 
against  limit  order  trade-throughs 
throughout  The  Nasdaq  Stock  Market. 

A.  Customer  Order  Handling.  The 
NASD  is  proposing  a  new  Interpretation 
under  Article  m.  Section  1  of  the  Rules 
of  Fair  Practice.  Under  the  proposal,  if 

a  customer  requests  that  his  or  her  order 
be  entered  into  NAqcess,  the  member 
firm  must  do  so.  While  the 
Interpretation  permits  a  firm  to  charge 
for  such  services  and  to  recommend  the 
use  of  its  own  execution  system,  the 
member  is  not  permitted  to  discriminate 
against  customers  that  choose  NAqcess 
over  an  internal  system  by  imposing 
unfair  commissions  or  charges.  The 
proposed  Interpretation  covers  both 
market  and  limit  orders. 

B.  Price  Protection.  The  NASD  is  also 
proposing  a  new  rule  in  the  Rules  of 
Fafr  Practice  that  would  prohibit  a 
member  firm,  whether  acting  as  a 
principal  or  as  an  agent,  from  executing 
any  order  at  a  price  inferior  to  any  limit 
orders  that  the  firm  is  able  to  see  in  the 


NAqcess  Umit  order  file.^  An  inferior 

{>rice  means  an  execution  price  that  is 
ower  than  a  buy  limit  order  or  higher 
than  a  sell  limit  order  that  a  member 
firm  is  able  to  see  in  the  NAqcess  Umit 
order  file:  TTiis  prohibition  means  that 
limit  orders  in  the  NAqcess  file  will  not 
be  traded  through  elsewhere  in  Nasdaq 
in  most  ciramistances.  A  member  firm's 
activity  with  respect  to  protecting 
NAqcess  Umit  orders  must  be  consistent 
with  its  best  execution  obligations  to  its 
own  customers.  When  a  firm  acts  as 
principal  in  filling  a  NAqcess  limit 
order  when  it  is  in  possession  of  an 
executable  customer  market  order  on 
the  other  side  of  the  market,  it  should 
pass  oh  the  benefit  of  the  NAqcess  trade 
to  the  customer  order.  If  the  firm  in 
receipt  of  the  market  order  is  acting  as 
agent  for  its  own  customer's  order,  its 
best  execution  obligation  would  mean 
that  it  should  select  the  appropriate 
market  for  execution,  whidi  could  be 
NAqcess. 

The  price  protection  obligation  is 
related  to  the  ability  of  the  firm  to  view 
the  orders  in  the  limit  order  file.  Thus, 
under  the  proposal's  current 
configuration,  limit  orders  at  the  top  of 
the  file  and  included  in  the  inside 
market  calculation  must  be  protected  by 
all  member  firms.  Under  NAqcess 
system  rules,  limit  orders  ranked  below 
the  top  of  the  file  are  viewable  only  by 
market  makers  in  the  particular  security. 
Accordingly,  market  makers  in  a 
particular  security  would  be  obligated  to 
protect  all  limit  orders  in  that  security 
in  the  NAqcess  file  from  inferior 
executions  that  they  may  engage  in.* 
Thus,  if  a  market  maker  in  a  security 
sought  to  execute  a  1,000  share  trade  at 
20,  when  the  NAqcess  file  displayed 
limit  orders  to  buy  at  20V8  and  2OV4.  the 
market  maker  would  be  required  to 


either  execute  the  limit  orders  first  or 
contemporaneously,  depending  on  the 
size  of  the  Umit  orders  in  NAqcess.^'' 

The  NASD  believes  it  important  to 
explain  for  the  purposes  of  the  price 
protection  rule  and  the  Interpretation 
regarding  equivalent  price  protection  for 
limit  orders  held  outside  of  NAqcess, 
that  the  protectible  price  that  generates 
a  firm's  obligation  to  provide  price 
protection  is  the  price  reported  for  last 
sale  reporting  purposes.  Some  confusion 
has  occurred  regarding  limit  orders 
trading  at  an  "inferior  price,"  especially 
in  the  context  of  internal  sales  credits. 
If  the  execution  price  reported  via  ACT 
for  Schedule  D  transaction  reporting 
purposes  includes  an  internal  sales 
credit  that  will  be  provided  to  a  sales 
representative  at  the  firm,  the  price  that 
triggers  the  member  firm's  obligation  to 
protect  a  limit  order  is  the  reported 
price.  The  internal  sales  credit  included 
in  the  reported  price  has  no  effect  on  the 
obUgation  to  protect  the  NAqcess  limit 
order.  2" 

C.  Equivalent  Price  Protection.  As 
noted  earUer,  the  NASD,  to  encourage 
competition  and  to  enhance  the 
liquidity  of  The  Nasdaq  Stock  Market, 
has  determined  that  market  makers 
should  continue  to  be  permitted  to 
operate  their  own  internal  execution 
systems  and  to  handle  limit  orders 
outside  of  NAqcess.  However,  the  NASD 
also  believes  it  is  important  to  provide 
limitorders  held  outside  of  NAqcess 
with  price  protection  substantially 
equivalent  to  that  which  NAqcess  orders 
would  have.  Accordingly,  the  NASD  has 
proposed  an  Interpretation  to  Article  III, 
Section  1  of  the  Rules  of  Fair  Practice 


"  It  should  be  noted  that  placement  of  a  customer 
limit  order  in  the  NAqcess  file  does  not  relieve  a 
member  firm  of  its  obligation  under  the  Limit  Order 
Protection  Interpretation  of  Article  HI,  Section  1  of 
the  Rules  of  Fair  Practice  that  prohibiu  a  member 
firm  ht)m  trading  ahead  of  a  customer  limit  order 
it  has  been  entrusted  with.  Under  the  so-called 
"Maiming"  Interpreution,  if  a  member  firm  holding 
a  customer  limit  order,  whether  from  its  own 
customer  or  as  a  result  of  a  member-to-member 
order,  places  that  order  into  NAqcess,  the  member 
firm  is  nevertheless  prohibited  from  trading  at  the 
same  price  or  at  an  inferior  price  to  the  customer 
order.  Thus,  while  the  newly  proposed  price 
protection  rules  speak  in  terms  of  protecting 
NAqcess  orders  from  inferior  priced  transactions,  if 
the  NAqcess  order  is  the  firm's  customer's  order  or 
a  meml»r-to-member  order  it  placed  in  NAqcess, 
the  firm  may  not  trade  at  the  same  price  without 
protecting  that  order. 

»In  today's  environment,  market  makers  are 
involved  in  approximately  83%  of  all  Nasdaq 
trades.  Consequently,  it  is  likely  that  in  a  large 
majority  of  trades  when  NAqcess  is  operational,  a 
market  maker  will  be  involved,  and  thus,  orders 
away  from  the  top  of  the  file  typically  will  be 
protected  as  well  as  the  top  of  the  file. 


"The  NASD  will  interpret  the  price  protection 
rule  to  not  apply  to  member  firms  that  operate 
passively-priced  crossing  systems,  such  as  POSIT 
and  Instinet's  Crossing  Network.  Generally 
speaking,  such  systems  execute  prices  at  the  dealer 
quotation  spread  midpoint  and  would  not  likely 
trade  through  a  NAqcess  order.  Members  that 
believe  that  they  operate  systems  that  could  qualify 
for  this  exemption  should  submit  a  request  tat 
exemption  to  the  NASD. 

The  proposed  rule  would  apply,  however,  to 
ordirjary  broker-dealer  trading  systems  such  as 
Instinet's  regular  trading  session.  Because  many 
such  trades  could  occur  at  prices  that  could  be 
inferior  to  limit  orders  in  NAqcess.  the  NASD 
believes  it  appropriate  that  such  NASD  member 
firms  should  protect  NAqcess  customer  limit  orders 
as  would  any  other  registered  broker -dealer  member 
firm.  Orders  placed  in  SelectNet  that  trade  through 
NAqcess  are  also  subject  to  the  price  protection 
rule. 

»See  NASD  Special  Notices  To  Members  95-43 
(July  27. 1995)  and  95-67  (Mar.  21, 1995)  for  a  more 
detailed  discussion  of  the  proper  means  for 
protecting  customer  limit  orders  when  firms  are 
dealing  at  net  prices.  .The  same  concepts  apply  in 
the  context  of  protecting  system  limit  orders. 
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that  provides  substance  to  the  term 
equivalMit  price  ptotection.^ 

First,  a  member  firm  holding  a 
protectible  customer  limit  order  ^ 
outside  of  NAqcesi  must  jsrovide  sudi 
order  with  print  p^tection.  if  anv 
transaction  at  a  price  inferior  to  the 
customer  limit  ordlBr  occurs."  Thus,  any 
firm  holding  a  profectible  customer 
limit  order  is  required  to 
contemporaneously  execute,  up  to  the 
size  ol  tne  reported  transaction,  the 
oistomer  limit  orafir  at  the  limit  order 
price  if  an  infiarior«priced  execution  is 
reported  in  that  security. 
"Contemporaneously"  means  within 
approximately  60  Seconds  of  the  trade 
report.  For  exampl^.  firms  A  and  B  each 
hold  1.000  share  c^omer  limit  orders 
to  buy  priced  at  20^  A  1.000  share 
trade  is  reported  atj20.  Both  firms  A  and 
B  era  obligBtad  to  #cecute  their  limit 
nders  at  20Vb  witQui  60  seconds  of  the 
trade  report  If  the  triggering  trade  report 
had  beeo  500  shaios  at  20.  each  firm 
owed  its  customary  executions  of  at 
least  500  shares  at  20V^ 

Next,  if  the  firm  ^Ids  a  protectible 
customer  limit  ord^  at  a  price  that 
would  match  a  limtt  order  in  the 
NAqcess  file,  the  ^m  must  either 
execute  its  limit  order  or  send  its  limit 
order  to  NAqcess  fi^  mtrhing, 
"Matching"  meenslthat  the  NAqcess 
limit  order  is  the  same  price  or  lower 
than  the  firm's  customer's  limit  order  to 
buy  (Mr  higher  than  the  limit  order  to 
sell. 

The  same  matchfcig  would  be  required 
if  the  firm  holds  o^setting  limit  orders 
within  its  own  file..  If  the  firm  holds  a 
limit  order  to  sell  at  2OV4  and  accepts 


"tlM  Miiiivalnt  prio^  protaction  Intifpretation 
would  not  apply  to  cootamout  tndiag  fy(t«n*. 
tuch  M  that  opmtod  by  Imdnat.  bacauM  racfa 
ciutMBMa  araaanatally  iophJatkatod  and  imn 
daluantaly  opiad  to  ln4o  in  an  akvnativa  trading 
(jritan.  Such  autamm  *ra  iactitutiona  and  fankar- 
daalan  that  Mak  othar  a4Tant^M  in  ttading  in 
thaaa  ahafaaliva  ajritan^  Bacauaa  of  thair 
•ophiatlcatiaa.  thaao  coaiainan  baUava  thay  do  not 
naad  tho  fatekardaalar  oSanting  tha  tyatam  to 
pnvida  aqnivalant  prkaiWotaction.  Accordingly, 
tha  UA3D  wlU  provida  A  axamption  from  tba 
iMaqifatation  to  brakanbpanting  such  syttams  if 
thay  aaak  an  aatanaptioa 

"  A  "piolactatla"  ordi^  ia  a  cuatomar  ordar  of  a 
ti»  that  would  faa  aUgib)a  far  antry  into  NAqoaaa. 
Accordingly,  tha  Intarpritatkm  raqniramanu  do  not 
axtand  to  cnatomar  Umit'ordart  that  ara  iargar  thm 
IMO  ihwaa  (or  laigar  than  3  JMW  tharaa  far  NBMlaq 
lOOaacuritiaa). 

*■  A  BMolMr't  obbgatisn  to  prorida  print 
pnMaction  will  not  ba  tri^gaiod  by  a  trada  lapoft 
that  haa  a  apacial  modiflfr,  nicfaaa  .SLD  or 
othaiwlaa,  appandad  to  I.  Bacauaa  nich  modifiart 
indicata  tha  trada  baing  #portad  U  out  of  taquanca 
or  apaa  aaiacutad  nndar  tf  edal  condltiona,  lach 
iiada  raporta  thonld  not  taquiio  an  awcntion  of  a 
limit  ordar.  Tha  NASD  Will  cloaaly  monitor 
mambar'a  uaaga  of  spac  il  trade  taporting  modifiart 
to  anaon  that  Ifama  to  nti  uaa  such  modifiart  as  • 
vahida  to  avoid  print  piatactiaa  obligationa  undar 
tbanawiula. 


a  limit  order  to  buy  at  2OV4  or  higher, 
the  firm  must  execute  the  two  ordera 
against  each  other.  Finally,  if  the  firm 
holds  a  limit  order  that  is  priced  equal 
to  or  better  than  the  inside  market  in 
Nasdaq,  and  if  the  firm  accepts  a 
customer  market  order  for  automated 
execution  at  the  inside  market,  the  firm 
must  first  match  the  market  order 
against  the  limit  order  before  it  can 
execute  the  market  order  £or  its  own 
account 

4.  NAqcess  Proposal— Consistent  With 
Securities  Exchange  Act 

The  proposed  NAqcess  system  and 
the  accompanying  proposed  rule  .  ■^' '  • 
changes  in  the  Rules  of  Fair  Practice 
propose  significant  structural  changes  in 
The  Nasdaq  Stock  Maricet  that  greatfy 
benefit  investors  in  their  handling  of 
limit  ordere.  price  improvement  over 
the  dealer  quotatiim,  and  rapid 
execution  of  ordos.  It  is  important  to 
note  that  no  previous  proposal  for  a 
Nasdaq  order  handling  and  execution 
system  has  been  so  interrelated  with 
such  significant  changes  to  rules  that 
provkle  price  protection  across  the 
Nasdaq  market  The  two 
developments — a  new  system  with 
advanced  order  matching  fsatures  and 
greater  trans(>arency  akmg  with  the 
dramatic  changes  to  price  protection  of 
orden  in  and  outside  the  system — must 
be  considered  as  a  pari  of  a  fully 
integrated  approach  to  the  hendling  of 
retail  customer  ordere.  Together,  th^ 
permit  retail  investore  greater 
opportunity  to  participate  directly  in  the 
market  through  the  use  of  limit  ordere 
and  substantially  increase  their  ability 
to  receive  executions  between  the  best 
dealer  bid  and  offer.  Further,  the  NASD 
believes  that  the  approach  to  changes  in 
The  Nasdaq  Stock  Maricet  propoaed  in 
this  rule  filing  helps  to  guarantee 
investor  protection  and  fairness  to  aU 
market  participants,  while  still  allowing 
the  market  makere  to  operate  in  a 
competitive  dealer  market.  The 
enhanced  price  discovery  features,  the 
transparency  of  limit  ordere.  and  the 
interaction  of  limit  ordere  and  market 
ordere  should  add  to  the  liquidity, 
efficiency  and  immediacy  of  Nasdaq's 
competing  dealer  market  structure. 

Accordmgly,  the  NASD  believes  that 
the  proposed  rule  change  is  consistent 
with  Sections  15A(b)(6),  15A(b){9), 
15A(b)(ll)  and  llA{a)(l)(C)  of  the  Act. 
Section  15A(b)(6)  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  prevent  firaudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 


information  with  respect  to.  and 
fedlitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investore  and  the 
public  interest.  Section  15A(b)(9) 
requires  that  rules  of  an  Association  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  tne  Act.  Section 
15A(b)(ll)  requires  the  NASD  to 
formulate  rules  governing  the  quality  of 
fair  and  informative  quotations.  Section 
llA(a)(l)(C)  finds  diat  it  is  in  the  pubUc 
interest  to.  among  other  things,  assure 
economically  efudent  execution  of 
securities  transactions.  Ilie  ftmdammtal 
purpose  of  NAqcess  is  to  assist  investore 
in  achieving  prompt,  efficient 
Kcecutions  of  their  small  ordere  and  to 
provide  an  opportunity  for  price 
improvement  over  the  dealer  quotation 
within  an  automated  execution 
environmmit  The  integrity  and 
efficiency  of  Nasdaq  for  public  investore 
and  market-making  participants  is 
critical  and  the  NASD  believes  that 
NAqcess  will  provide  benefits  to  both 
constituendes.  The  design  of  NAqcess 
is  not  anti-competitive  as  it  treats  all 
non-diiected  ordere  uniformly;  to  the 
extent  that  directed  ordere  are 
distinguished,  by  entering  into  such 
arrangements  with  known  customere. 
market  makere  eSoctively  waive  the 
protections  offered  by  the  system. 
The  new  proposals  are  also  fully 
consistent  with  the  significant  natitmal 
maricet  system  objectives  contained  in 
Section  llA  of  the  Act  The  NAqcess 
national  limit  order  fecility  would 
advance  these  objectives  t^  offering 
efficient  execution  of  investore'  small 
ordors.  by  maintaining  maricet  maker 
paitidpa^on  through  the  automated 
delivery  of  ordere  with  the  ability  to 
reject  those  ordere  if  trades  have  already 
occiirred.  and  by  offering  the 
opportimity  for  price  improvement  over 
the  dealer  quotation  to  ordere  both 
inside  and  outside  of  the  NAqcess 
system.  The  system's  functionality  will 
more  accurately  reflect  market  makere' 
affirmative  obligations  to  provide 
liquidity  to  the  market,  without 
depriving  market  makere  of  legitimate 
exceptions  from  the  firmness 
requirements  contained  in  Rule  llAcl- 
1.  In  sum,  the  NASD  believes  that  the 
entire  proposal  set  forth  herein 
significantly  advances  the  goals  of 
investor  motection  and  greater  access  to 
The  Nasdaq  Stock  Maricet 

(B)  Self-Regulatory  Organization 's 
Statement  on  Buirien  on  Competition 

The  NASD  does  not  believe  tiiat  Uie 
proposed  rule  change  will  result  in  any 


burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act,  as  amended. 

(C)  Self-Regalatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  are  discussed 
above. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cranmission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  sudi  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self*regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  In 
particular,  the  Commission  reqviests 
general  comments  concerning  the 
NASD's  proposal  and  whether  it  is 
consistent  with  the  Act.  In  addition,  the 
Commission  invites  interested  persons 
to  address  the  following  specific  issues: 

(1)  The  Commission  recenUy 
proposed  rules  concerning  order 
execution  obligations.^  Among  other 
things,  the  Commission's  proposal 
generally  would:  (a)  require  Nasdaq 
market  makere  to  display  in  their 
quotations  (1)  ctistomer  limit  ordere 
priced  better  than  the  maricet  maker's 
current  quotation,  or  (2)  the  size  of  a 
customer  limit  order  that  equals  the 
current  inside  bid  or  offer;  and  (b) 
require  that  market  makere  offer  market 
ordere  for  certain  seciirities  an 
opportimity  for  price  improvement  over 
the  current  national  best  bid  or  offer. 
The  Commission  seeks  comment  on 
whether  the  NASD's  proposal  is 
consistent  with  the  Commission's 
proposal  and  with  the  goals  set  forth  in 
the  Commission's  release; 

(2)  The  NASD's  proposal  would 
eliminate  SOES  and  does  not  include 
the  inunediate  automatic  execution 
feature  for  maricet  ordera  currently 
available  in  SOES.  In  light  of  historical 
concern  about  the  accessibility  of 


market  maker  quotations,^^  the 
Commission  seeks  comment  on  the 
possible  effects  this  change  could  have 
on  the  Nasdaq  market  and  retail 
investors; 

(3)  The  SOES  Jlules  provide  a  market 
maker  a  five-minute  period  within 
which  to  update  its  quotation  or 
reestablish  its  exposure  limit  after  its 
exposure  limit  has  been  exhausted. 
Further,  the  current  operation  of  SOES 
allows  for  a  market  maker  to  elect  to  use 
an  automated  quotation  update  feature 
which,  geueraliy,  changes,  by  a 
prespecified  increment,  the  market 
maker's  quotation  after  its  SOES 
exposure  limit  is  exhausted.  The 
NASD's  NAqcess  proposal  would 
continue  both  of  these  featiu^s.  In  light 
of  the  automated  quotation  update 
feature  and  the  lade  of  immediate 
automatic  execution  that  would  occur 
under  NAqcess,  the  Commission  seeks 
comment  on  whether  there  is  a 
continuing  need  for  the  five-minute 
grace  period; 

(4)  the  NASD  proposes  to  modify  the 
methodology  for  calculating  the  inside 
Nasdaq  market  to  include  both  dealer 
quotations  and  NAqcess  limit  ordere.  If 
a  NAqcess  limit  order  equals  or 
improves  the  best  market  maker 
quotation,  it  will  be  included  in  the 
Nasdaq  inside  market  and  disseminated 
as  the  inside  quotation,  including  the 
aggregate  size  of  all  ordere  at  that  price. 
Further,  the  NASD  proposes  to  use  a 
unique  indicator  to  denote  when  the 
inside  market  is  represented  by  a 
NAqcess  Umit  order,  rether  than  a 
dealer  or  UTP  exchange  quotation.  The 
Commission  requests  comment  on 
whether  using  an  indicator  for  a 
NAqcess  limit  order  is  appropriate; 

(5)  As  discussed  above  m  tne  NASD's 
proposal,  priority  of  NAqcess 
executions  when  the  best  bid  or  offer 
consists  of  both  a  market  maker 
quotation  and  a  NAqcess  limit  order 
would  be  based  on  time  priority.  For 
example,  if  the  inside  bid  consists  of 
two  market  makere'  bids  and  a  NAqcess 
limit  order,  and  the  market  makere'  bids 
were  received  before  the  NAqcess  limit 
order,  the  first  two  incoming  market 
ordera  would  be  delivered  to  the  market 
makere  and  subject  to  potential  rejection 
within  20  seconds,  rather  than  delivered 
to  the  limit  order  for  immediate 
automatic  execution.  The  Commission 
seeks  comment  on  whether  limit  ordere 
priced  equal  to  the  inside  dealer  quote 
should  be  given  priority  over  market 
maker  quotations,  the  implications  of 
such  a  rule,  and  the  relative  costs  and 
benefits  of  such  a  rule,  particularly 


"Securitiet  Exchange  Act  Releate  No.  36310 
(Sapt  2«.  1995),  60  FR  52791  (Oct  10. 1995). 


"Division  of  Market  Regulation,  SEC,  The 
October  1987  Marliet  Bmk  9-19  (1988). 


given  that  orders  against  market  makere 
are  delayed  for  20  seconds  but  are 
executed  immediately  if  matched  with 
NAqcess  limit  ordere; 

(6)  The  proposal  would  limit  the 
maximum  order  size  for  market  ordere 
to  1,000  shares  (depending  on  certain 
trading  characteristics  of  the  security). 
For  limit  orders,  the  maximum  order 
si2«  would  be  1,000  shares  for  all 
securities,  except  for  limit  ordere  in 
Nasdaq  100  securities  for  which  the 
maximum  limit  order  size  would  be 
3,000  shares.  The  Commission  seeks 
comment  on  the  appropriate  maximum 
order  size  for  NAqcess  limit  ordere,  and 
whether  different  thresholds  should  be 
established  for  different  Nasdaq 
securities.  Further,  the  Commission 
notes  that  the  Commission's  recent 
proposal  concerning  order  execution 
obligations  generally  would  require 
display  of  limit  orders  of  10,000  shares 
or  less;  the  Commission  requests 
comment  on  the  interaction  between 
this  aspect  of  the  Commission's 
proposal  and  the  NASD's  proposal; 

(7)  The  proposed  NAqcess  rules 
would  limit  access  to  the  system  to 
agency  ordere  entered  by  member  firms 
on  behalf  of  public  customere. 
Generally,  the  proposal  would  exclude: 
(a)  accounts  of  persons  associated  with 
any  member  firm,  and  (b)  the  immediate 
family  of  any  person  assodated  with  a 
member.  The  Commission  is  interested 
in  commenters'  views  on  the 
appropriateness  of  these  exclusions. 
Specifically,  the  Commission  requests 
comment  on:  (a)  whether  proprietary 
market  and  limit  ordere  should  be 
allowed  or,  ahematively,  whether  only' 
proprietary  limit  orders  should  be 
allowed;  (b)  whether  ordere  from  the 
immediate  family  of  membere  should  be 
permitted;  and  (c)  whether  ordere  from 
non-member  broker-dealere  (e.g., 
options  market  makere  and  UTP 
speciaUsts)  to  member  broker-dealere 
should  be  permitted; 

(8)  Under  the  proposal,  any  firm 
holding  a  protectible  customer  limit 
order  would  be  required  to  execute 
contemporaneously  (i.e.,  within  60 
seconds  of  the  trade  report),  up  to  the 
size  of  the  reported  transaction,  the 
customer  limit  order  at  the  limit  order 
price  if  an  inferior-priced  execution  is 
reported  in  that  security.  The 
Commission  requests  comment  on  the 
appropriateness  of  this  time  period; 

(9)  The  NASD's  proposal  includes 
Rules  of  Fair  Practice  that  generally 
would  prohibit  a  member  from  trading 
at  a  price  inferior  to  a  viewable  NAqcess 
limit  order  and  require  that  orders  held 
outside  of  NAqcess  be  provided  price 
protection  substantially  equivalent  to 
that  which  NAqcess  orders  would  have. 
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Under  the  prapoself  for  each  security, 
only  market  mak^  in  that  security  will 
be  aUe  to  see  the  fiill  limit  order  file; 
all  other  member^  are  limited  to  viewring 
the  top  of  the  file.  The  Commission 
requests  comment  on  whether  there 
should  be  an  exception  to  the  NASD's 
price  protection  rule  for  block  trades.  In 
addition,  the  Commission  requests 
comment  on  whetfier  full  file  display  of 
the  NAqoess  limit  order  file  should  be 
broadened  and,  iflso.  to  what  extent; 
and 

(10)  The  Commission  requests 
commoit  on  whemer  the  NASD's 
proposal,  and  in  particular  the 
amendments  to  ths  Rules  of  Fair 
Practice,  would  result  in  any  bmdens  on 
oompetiti(m,  and  jf  so,  the  extent  of 
such  burdens  andiwhether  they  are 
necessary  and  apdropriate  in 
furtherance  of  theJAct. 

Persons  makingj  written  submissions 
should  fUe  six  cc^es  thereof  with  the 
Secretary.  Securi^es  and  Exchange 
Cmnmission.  450  Hith  Street.  N.W., 
Washington,  D.C  ^0549.  Copies  of  the 
submission,  all  su)>sequent 
amendments,  all  Written  statements 
%rith  respect  to  thf  proposed  rule 
change  that  are  filed  with  the 
Conmission,  and  kll  written 
communications  lislating  to  the 
proposed  rule  chafoge  between  the 
Cmnmission  and  ^y  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.8.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  iPubUc  Referonce 
Room.  Copies  of  tte  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
nun^ber  SR-NASD-95-42  and  should  be 
submitted  by  January  16, 1996. 

For  the  Commissien,  by  the  Divisiao  of 
Market  Regulation,  {fuisuant  to  delegated 
authority.^ 

Margarat  H.  McFarlaMl, 

Secretoiy.  I 

Exhibit  A— Aulas  bf  Operation  and 
Procedures  for  the  NAqoess  System 

LDefinitioiis 

.    The  terms  used  In  this  Section  shall 
have  the  same  meaning  as  those  defined 
in  the  Associationf  s  By-I^ws  and  Rules 
of  Fair  Practice,  unless  otherwise 
specified. 

A.  The  term  "NAqcess"  shall  mean 
the  limit  order  and  market  order 
delivery  and  execition  system- owned 
and  operated  by  The  Nasdaq  Stock 
Market.  Inc.  (a  wholly  ownmi  subsidiary 


>*17  CFR  200.30-3(al(12). 


of  the  National  Association  of  Securities 
Dealers,  Inc^ 

B.  The  term  "NAqoess  participant" 
shall  meen  either  a  maricet  mdcer  or 
order  entry  firm  registered  for 
parti^pation  in  NAqoess. 

C  The  term  "NAcpxss  eligible 
security"  shall  meen  any  Nasdaq 
National  Market  or  Nasdaq  SmaUCap 
equitvsecurity. 

U.  The  term  "open  quote"  shall  mean 
a  market  maker's  quotation  price  and 
size  (up  to  its  deagnated  exposure  limit) 
in  an  eligible  security  against  whidi 
orders  may  be  executed  through  the 
NAqcess  system  during  normal  market 
hours,  as  specified  by  the  NASD.  For  the 
purposes  of  these  Rules,  a  maricet  maker 
has  a  "closed  quote"  when  its  exposure 
limit  in  NAqoess  has  been  exhausted  or 
it  has  beoi  deemed  "closed"  pursuant 
to  Section  IV.  A.  9  below. 

E.  The  term  "NAqcess  market  maker" 
shall  mean  a  member  of  the  Association 
that  is  registered  as  a  Nasdaq  market 
maker  pursuant  to  the  requirements  of 
Schedule  D  to  the  NASD  By-Laws  and 
as  a  market  maker  in  one  or  more 
NAqcess  eligible  securities. 

F.  The  term  "NAqcess  order  entry 
firm"  shall  mean  a  member  of  the 
Association  that  is  registered  as  an  order 
entry  firm  for  participating  in  NAqcess 
which  pomits  the  firm  to  enter  agency 
orders  of  limited  size  for  delivery  to  and 
executicm  against  NAqcess  market 
makers  and  customer  limit  orders  in 
NAqcess  that  are  included  in  the  inside 
market. 

G.  The  term  "agency  order"  shall 
mean  an  order  fiom  a  public  customer 
that  is  entered  by  the  NAqcess  order 
entry  {inn  or  NAqoess  market  maker  on 
an  agency  basis. 

An  order  will  not  be  considered  an 
agency  order  if  it  is  for  any  accoimt  of 
a  person  associated  with  any  member 
firm  or  any  account  controlled  by  such 
an  associated  person.  An  order  will  not 
be  considered  an  agency  order  if  it  is  fbr 
any  account  of  a  member  of  the 
"immediate  family"  (as  that  term  is 
defined  in  the  NASD  Free-Riding  and 
Withholding  Interpretation,  Article  m. 
Section  1  of  the  Rules  of  Fair  Practice) 
of  an  associated  person  who  has 
physical  access  to  a  terminal  capable  of 
entering  orders  into  NAqcess. 

H.  The  term  "directed  order"  shall 
mean  an  order  entered  into  NAqcess 
and  directed  to  a  particular  NAqcess 
market  maker  or  an  order  entered  by  a 
NAqcess  market  maker  that  is  self- 
directed.  Each  market  maker  has  the 
ability  to  select  order  entry  firms  from 
which  it  will  accept  directed  orders. 

I.  The  term  "non-directed  order"  shall 
mean  an  order  entered  into  NAqcess 
and  not  directed  to  any  particular 


maricet  maker,  or  a  directed  order  that 
has  been  directed  to  a  market  maker  that 
has  not  identified  the  order  entry  firm 
as  one  from  which  it  will  accept 
directed  ordian.  or  a  directed  mder  sent 
to  a  firm  that  is  not  registered  as  a 
market  maker  in  that  security. 

).  The  term  "limit  order"  shall  mean 
an  ord»  entoed  into  NAqcess  that  is  a 
priced  order. 

K.  The  term  "marketable  limit  order"  . 
shall  meen  a  limit  order  that,  at  the  time 
it  is  entered  into  NAqcess,  if  it  is  a  limit 
order  to  buy,  is  priced  at  the  current 
inside  ofiiar  or  hi^er,  or  if  it  is  a  limit 
order  to  sell,  is  priced  at  the  inside  bid 
or  lowOT. 

L.  The  term  "executable  limit  order" 
shall  mean  a  limit  order  that,  at  the  time 
a  limit  ordn,  maricet  cmler,  or 
marketable  limit  order  on  die  opposite 
side  of  the  market  is  entered,  is  either 
included  in  t|ie  inside  market  or  is  equal 
in  price  to  thn  inside  market  and  has 
time  priority  over  other  limit  orders  or 
dealer  quotations  included  in  the  inside 
market. 

M.  The  term  "maiicer  order"  shaU 
mean  a  limit  order  for  a  mariiet  maker's- 
principal  accoimt  that  is  a  part  of  a 
contemporaneously  executed 
transaction  that  the  firm  is  engaged  in 
for  the  benefit  of  one  or  more  customers. 

N.  The  term  "takeout  order"  shall 
mean  an  order  entered  by  an  NASD 
member  firm,  acting  as  principal  or  as 
agent,  that  executes  against  NAqcess 
limit  ordera  viewable  by  that  firm. 

O.  The  term  "inside  market"  shall 
mean  the  best  dealer  bid,  DTP  exchange 
bid,  or  NAqcess  limit  order(s)  to  buy 
and  the  best  dealer  offsr,  UTP  exchange 
offer  or  NAqoess  limit  orderfs)  to  sell,  as 
the  case  may  be,  displayed  by  Nasdaq. 

P.  The  term  "UTP  exchange"  shall 
mean  any  registered  national  securities 
exchange  that  has  unlisted  trading 
privileges  in  Nasdaq  securities. 

Q.  The  term  "matched  or  crossed  file" 
shall  mean  the  entry  of:  (1)  a  bid 
quotati<Hi  by  a  market  maker  equal  to  or 
greater  than  a  limit  order  to  sell  resident 
in  the  NA<^ess  file  in  the  same  security; 
or  (2)  an  oniBr  quotation  by  a  maiket 
maker  equal  to  or  less  than  a  limit  order 
to  buy  resident  in  the  NAqcess  file  in 
the  same  security. 

R.  The  term  "maximum  market  ordw 
size"  shall  mean  the  maximum  size  of 
individual  market  orders  for  a  NAqcess 
eligible  seciuity  that  may  be  entereid 
into  or  executed  through  NAqcess.  The 
maximum  market  order  size  for  each 
security  shall  be  advertised  in  the 
system  and  published  from  time  to  time 
by  the  Association.  In  establishing  the 
maximum  market  order  size  for  each 
Nasdaq  National  Market  security,  the 
Association  generally  will  give 


consideration  to  the  average  daily  non- 
block  volume,  bid  price,  and  nimiber  of 
market  makws  for  each  security. 
Maximum  market  order  size  for  Nasdaq 
National  Market  securities  shall  be  200, 
500  or  1,000  shares,  depending  upon  the 
trading  characteristics  of  the  securities.' 
These  sizes  may  be  adjusted  on  an  issue 
by  issue  basis,  dependuig  upon  trading 
characteristics  of  the  issue  and  other 
relevant  fecton  as  determined  by  the 
Assodatimi.  Maximum  market  order 
size  for  Nasdaq  SmallCap  securities 
shall  be  500  shares: 

S.  The  term  "maximum  limit  order 
size"  shall  mean  the  maximum  size  of 
a  limit  order  for  a  security  that  may  be 
entered  into  or  matched  through 
NAqcess.  Tlie  maximum  limit  order  size 
for  Nasdaq  National  Market  securities 
shall  be  1,000  shares  for  each  tier  of 
Nasdaq  National  Market  securities, 
except  for  the  securities  that  comprise 
the  Nasdaq  100  Index,^  which  shall 
have  a  maximum  limit  order  size  of 
3,000  shares.  Maximum  limit  order  size 
for  Nasdaq  SmallCap  securities  shall  be 
1,000  shares. 

T.  The  term  "exposure  limit"  shall 
mean  the  number  of  shares  of  a  NAqcess 
eligible  security  specified  by  a  NAqcess 
market  maker  diat  it  is  willing  to  have 
executed  for  its  accoimt  by  orders 
entered  into  NAqcess  on  either  side  of 
the  market. 

U.  The  term  "minimum  exposure 
limit"  for  a  security  shall  mean  an 
exposure  limit  equal  to  the  maximum 
market  order  size  for  that  security. 

V.  Tlie  term  "automated  quotation 
update  fedlity"  ^all  mean  the  fecility 
in  the  NAqcess  system  that  allows  the 
system  to  automatically  refresh  a  market 
maker's  quotation  in  any  security  that 
the  market  maker  designates  when  the 
market  maker's  exposure  limit  has  been 
exhausted.  The^fadlity  will  update:  (1) 
either  the  bid  or  the  ofiier  side  of  the 


'The  applicable  maximum  market  order  sixe  for 
eedi  Naadaq  National  Market  lecurity  is 
defmlned  generally  by  the  following  criteria: 

(1)  a  1.000  share  maximum  market  otAer  size  shall 
apply  to  Nasdaq  National  Market  securities  %vith  an 
avatage  daily  non.block  volume  of  6  WO  shares  or 
more  a  day.  a  bid  price  of  lees  than  or  equal  to  SlOO. 
and  three  or  more  market  makers; 

(ii)  a  SOO  share  m«*imiim  market  order  size  shall 
apply  to  Nasdaq  National  Market  securities  with  an 
average  daily  non^block  volume  of  2.000  shares  or 
more  a  day,  a  bid  price  of  less  than  or  equal  to  $150, 
and  two  or  more  market  makers;  and 

(iii)  a  200  share  maximum  market  order  siM  shall 
apply  to  Nasdaq  National  Market  securities  with  an 
average  daily  non-block  volume  of  less  than  2,000 
shares  a  day,  a  bid  price  of  less  than  or  equal  to 
$250,  and  that  have  t%vo  or  more  market  makers. 

>The  Nasdaq  100  Index  is  an  index  comprised  of 
many  of  the  largeet  capitalized  issues  quoted  in  the 
Nasdaq  National  Market  The  securities  that  make 
vp  the  Nasdaq  100  an  changed  from  time  to  time 
and  The  Nasdaq  Stock  Market  publishes  notice  of 
such  changee  as  they  occur. 


3uote  using  a  quotation  interval 
esignated  by  the  muket  maker, 
depending  upon  the  side  of  the  market 
on  which  the  execution  has  occurred 
and  refr«ish  the  market  maker's  exposure 
limit;  or  (2)  close  the  mari^et  maker's 
quote  for  five  minutes,  within  whidi 
time  the  market  maker  shall  update  its 
quote  or  be  placed  in  a  suspended  state 
for  20  days. 

W.  The  term  "Automated 
Confirmation  Transaction  service" 
("ACT"),  for  purposes  of  the  NAqcess 
rules,  shall  mean  the  automated  system 
owned  and  operated  by  The  Nasdaq 
Stock  Market,  Inc.  which  accommodates 
trade  reporting  of  transactions  executed , 
through  NAqoess  and  submits  locked-in 
trades  to  clearing. 

IL  NAqcess  Participant  Registration 

A.  All  members  participating  in 
NAqcess  shall  register  and  be 

authorized  as  NAqcess  market  makers 
and/or  order  entry  firms.  Registration  as 
a  NAqcess  participant  shall  be 
conditioned  upon  the  member's  initial 
and  continuing  compliance  with  the 
following  requirements:  (1)  membership 
in  a  clearing  agency  registered  with  the 
Securities  and  Exchange  Commission 
which  maintains  facilities  through 
which  NAqcess  compared  trades  may  be 
settled;  or  entry  into  a  correspondent 
clearing  arrangement  with  another 
member  that  clears  trades  through  such 
clearing  agency;  (2)  registration  as  a 
market  maker  (if  applicable)  in  Nasdaq 
pureuant  to  Sdiedule  D  of  the  NASD 
By-Laws  and  compliance  with  all 
applicable  rules  and  o[>erating 
procedures  of  the  Association  and  the 
Securities  and  Exchange  Commission; 
(3)  maintenance  of  the  physical  security 
of  the  equipment  located  on  the 
premises  of  the  member  to  prevent  the 

'  unauthorized  entry  of  orders  or  other 
data  into  NAqcess  or  Nasdaq;  and  (4) 
acceptance  and  settlement  of  each  trade 
for  which  it  is  responsible  that  is 
executed  through  the  facilities  of  the 
NAqcess  service,  or  if  settlement  is  to  be 
made  through  another  clearing  member, 
guarantee  of  the  acceptance  and 
settlement  of  such  identified  NAqcess 
trades  by  the  clearing  member  on  the 
regularly  scheduled  settlement  date. 

B.  Upon  effectiveness  of  the  member's 
registration  to  participate  in  NAqcess, 
participants  may  commence  activity 
within  NAqcess  for  entry  and/or 
executionof  ordera,  as  applicable,  and 
their  obligations  as  established  in  this 
rule  will  commence. 
'    C.  Pureuant  to  Schedule  D  to  the 
NASD  By-Laws,  participation  as  a 
NAqcess  market  maker  is  required  for 
any  Nasdaq  market  maker  registered  to 
make  a  market  in  a  Nasdaq  National 


Market  security.  A  market  maker  in  a 
Nasdaq  SmallCap  security  may 
withdraw  fixmi  and  reenter  NAqcess  at 
any  time,  and  without  limitations, 
during  the  operating  hours  of  the 
service. 

'  D.  Each  NAqcess  participant  shall  be 
under  a  continuing  obligation  to  inform 
the  Association  of  noncompliance  with 
any  of  the  registration  requirements  set 
forth  above. 

m.  Operating  Houn  of  NAqcess 

The  operating  hours  of  NAqcess  will 
be  the  normal  market  hours  specified  for 
The  Nasdaq  Stock  Market 

IV.  Participant  Obligations  in  NAqcess 

A.  Market  Makers 

1.  A  NAqcess  market  maker  shall 
commence  participation  in  NAqcess  by 
initially  contacting  the  Market 
Operation  Center  to  obtain  authorization 
for  market  making  in  particular  Nasdaq 
securities  and  identifying  those 
terminals  on  which  the  NAqcess  trade 
information  is  to  be  displayed. 
Thereafter,  on-line  registration  on  a 
security-by-security  basis  is  permissible, 
consistent  with  the  requirements  of 
Schedule  D  to  the  NASD  By-Laws. 

2.  Participation  as  a  NAqcess  market 
maker  obligates  the  firm,  upon 
presentation  of  a  market  order  or 
marketable  limit  order  through  the 
service,  to  execute  such  order  as 
provided  in  Section  V.  A.  5.  below. 
NAqcess  market  makere  are  not 
permitted  to  decline  orders  directed  to 
the  firm  pursuant  to  a  directed  order 
arrangement  acknowledged  by  the 
market  maker.  The  system  will  transmit 
to  the  market  maker  on  the  Nasdaq 
Workstation  screen  and  printer,  if 
requested,  or  through  a  computer 
inter&ce,  as  applicable,  an  execution 
report  generated  following  each 
execution. 

3.  For  each  NAqcess  eligible  security 
in  which  a  market  maker  is  registered, 
the  market  maker  shall  enter  into 
NAqcess  its  exposure  limit.  For  a 
Nasdaq  National  Market  security,  that 
limit  shall  be  any  amoimt  equal  to  or 
larger  than  the  minimum  exposure  linut 
for  the  particular  security.  If  no 
exposure  limit  is  entered  for  a  Nasdaq 
National  Market  security,  the  firm's 
exposure  limit  will  be  either  the  defeult 
size  selected  by  the  particular  market 
maker  or  the  minimum  exposure  limit. 
"Defeult  size"  shall  mean  an  exposure 
limit  greater  than  the  minimum 
exposure  limit  that  may  be  selected  by 

a  market  maker  for  individual  securities 
or  for  all  securities  in  which  it  makes  a 
market 

4.  A  NAqcess  maritet  maker  may  elect 
to  use  the  automated  quotation  update 
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facility  in  one  or  mo^  securities  in 
which  it  is  ragistwel.  The  fiadlity  will 
update  the  market  snaika's  quotation 
automatically  by  a  quotation  interval 
designated  by  the  market  maker,  once 
its  exposiure  limit  in  the  security  has 
been  exhausted.  The  fodlity  will  update 
the  market  maker's  euotation  in  either 
the  bid  or  the  offer  side  of  the  market 
by  tlie  interval  desi^iated  and  will 
reestablish  the  maricet  maker's 
displayed  size  and  elthw  the  default 
size  or  the  minimun)  exposure  limit;  or 
the  facility  will  close  the  maricet  maker 
quote  for  five  minutes. 

5.  K4atched  or  crossed  file.  If  a  maricet 
maker's  quotation  change  matches  or 
crosses  a  limit  orderresiding  in  the 
NAqcess  limit  order  ifile.  the  system  will 
automatically  provide  a  notification  to 
the  market  maker  thf  t  informs  the 
market  maker  of  its  (Obligation  to  protect 
all  limit  ordors  leu^^  ^  ^  NAqcess 
file  that  would  be  afpacted  by  the 
quotation  change.  Ufba  market  maker 
enters  the  matching  or  croesing 
quotati(m  change  a^r  this  notification, 
limit  ordefs  in  the  fije  for  the  particular 
security  will  be  automatically  executed 
against  the  matching  or  crossing  market 
maker,  provided  however,  that  if  the 
number  of  shares  in  the  limit  order  file 
that  would  be  matched  or  crosMd  is 
greater  than  five  times  the  maximum 
market  order  size  fo^  that  particular 
security,  or  if  the  quCrtation  change 
matches  and  crossesimultiple  price 
levels,  the  quotationichange  will  be 
rejected.  To  effiact  such  quotation 
change,  the  market  maker  first  must 
manually  enter  a  takeout  order  for  the 
affected  orders  in  the  file  prim  to  re> 
entering  its  quotatioa  update. 

6.  The  market  malfiBr  may  terminate 
its  obligation  by  keyboard  withdrawal 
from  NAqcess  at  any  time.  However,  the 
market  maker  has  the  specific  obligation 
to  monitor  its  status  in  NAqcess  to 
assure  that  a  withdrawal  has  in  feet 
occurred.  Except  as  itherwise  permitted 
by  Section  70  of  the  uniform  Practice 
Code  regarding  the  Association's 
authority  to  declare  ^learly  erroneous 
transactions  void.  ("UPC  Section  70"), 
any  transaction  occurring  prior  to  the 
effectiveness  of  the  i^thdniwal  may 
remain  the  responsil^ility  of  the  market 
maker.  In  the  case  of  a  Nasdaq  SmallCap 
security,  a  market  m^ker  whose 
exposure  limit  is  exhausted  will  be 
de«ned  to  have  witl^drawn  from 
NAqcess  and  may  reenter  at  any  time. 
In  the  case  of  a  Nasd^  National  Market 
security,  a  market  meioBr  whose 
exposure  limit  is  exhausted  will  have  a 
dosed  quote  in  Nasqaq  and  NAqcess 
and  will  be  permitted  a  standard  grace 
period  of  five  minutes  within  which  to 
take  action  to  restord  its  exposure  limit, 


if  the  market  maker  has  not  authmized 
use  of  the  automated  quotation  update 
facility.  A  market  maker  that  fails  to 
renew  its  exposure  limit  in  a  Nasdaq 
National  Market  security  within  the 
allotted  time  will  be  deemed  to  have 
withdrawn  as  a  market  maker.  Except  as 
provided  in  subsection  7  below,  a 
market  maker  that  withdraws  from  a 
Nasdaq  National  Maricet  security  may 
not  re-register  in  NAqcess  as  a  market 
maker  in  that  security  for  twenty  (20) 
business  days. 

7.  Notwithstanding  the  provisions  of 
subsection  6  above,  (i)  a  market  maker 
that  obtains  an  excused  withdrawal 
pursuant  to  Part  V  of  Schedule  D  to  the 
NASD  By-Laws  prior  to  withdrawing 
fit>m  NAqcess  may  reenter  NAqcess 
accnding  to  the  conditions  of  its 
withdrawal;  and  (ii)  a  market  maker  that 
fails  to  maintain  a  clearing  arrangement 
with  a  registered  dearing  agency  or  with 
a  member  of  such  an  agency,  and  is 
thereby  withdrawn  from  partidpation  in 
ACT  and  NAqcess  for  Nasdaq  National 
Maricet  securities,  may  reenter  NAqcess 
after  a  clearing  arrangemrat  has  been 
reestablished  and  the  market  maker  has 
complied  with  ACT  partid{»ant 
requirements,  provided  however,  that  if 
the  Assodation  finds  that  the  ACT 
maricet  maker's  feilure  to  maintain  a 
clearing  arrangement  is  voluntary,  the 
withdravral  of  quotations  will  be 
considered  volimtary  and  imexcused 
pursuant  to  Schedule  D  and  these  rules. 

8.  In  the  event  that  a  malfunction  in 
the  market  maker's  equipment  occura 
rendering  on-line  communications  with 
the  NAqcess  service  inoperable,  the 
NAqcess  market  maimer  is  obligated  to 
immediately  contad  the  Market 
Operations  Center  by  telephone  to 
request  a  closed  quote  status  frttm 
NAqcess.  For  Nasdaq  seciirities,  such 
request  must  be  made  pursuant  to  the 
requirements  of  Part  V,  Schedule  D  to 
the  NA^  By-Laws.  If  the  closed  quote 
status  is  granted,  Maricet  (^rations 
peraonnel  will  enter  such  status 
notification  into  NAqcess  from  a 
supervisory  terminal.  Such  manual 
intervention,  however,  will  take  a 
certain  period'of  time  for  completion 
and,  imless  otherwise  permitted  by  the 
Assodation  pursuant  to  its  authority 
imder  UPC  Section  70,  the  NAqcess 
market  maker  may  continue  to  be 
obligated  for  any  transaction  executed 
prior  to  the  effectiveness  of  its  closed 
quote. 

B.  Order  Entry 

1.  Only  market  and  limit  agency 
orders  may  be  entered  in  NAqcess  by 
the  NAqcess  order  entry  firm  throuf^ 
either  its  Nasdaq  Workstation  or 
computer  interface.  The  system  will 


transmit  to  the  order  entry  firm  on  the 
Nasdaq  Workstation  screen  and  printer, 
if  requested,  or  through  a  computer 
inleifece,  as  applicable,  an  execution 
report  generated  following  each 
execution.  NAqcess  maricet  makers  may 
enter  limit  agency  orders  in  NAqcess  for 
any  NAqcess  eli^le  security,  but  may 
not  enter  agency  market  ordere  or 
marketable  limit  orders  in  securities  in 
which  they  make  markets,  unless  such 
orders  are  self-direded.  As  a  limited 
exception  to  the  prohibition  of  the  entry  . 
of  proprietary  orders  into  NAqcess, 
NAocess  maricet  makers  may  place 
marker  orders  into  NAqcess.  "The  benefit 
of  any  such  maricer  order  execution       ' 
must  be  passed  immediately  to  one  or 
more  customer  limit  orders  held  by  the 
firm  pladng  the  marker  order.  Maricer 
orders  may  not  be  placed  with  respect 
to  customer  limit  orders  held  by  the 
firm  that  exceed  the  maximum  limit 
order  size  permitted  by  these  rules. 

2.  NAqcess  will  accept  both  market 
and  limit  agency  orders  of  appropriate 
size  for  execution.  Agency  orders  may 
be  direded  to  a  specific  NAqcess  market 
maker,  self-direded  by  the  NAqcess 
market  maker,  or  may  be  non-direded, 
thereby  resulting  in  execution  against 
the  next  available  NAqcess  market 
maker.  If  an  order  is  direded  to  a  market 
maker  by  an  order  entry  firm  bom 
which  it  has  not  agreed  to  accept  dired 
orders,  the  order  will  be  executed  on  a 
non-directed  basis. 

3.  Only  agency  orders  no  larger  than 
the  maximum  maricet  and  limit  order 
sizes  may  be  entered  by  a  NAqcess  order 
entry  firm  into  NAqcess  for  execution 
against  an  NAqcess  maricet  maker  or 
against  an  executable  limit  order.  Orders 
in  excess  of  the  maximum  order  sizes 
may  not  be  divided  into  smaller  parts 
for  piuposes  of  meeting  the  size 
reqmrements  for  orders  entered  into 
NAqcess.  All  orders  based  on  a  single 
investment  dedsion  that  are  entered  by 
a  NAqcess  order  entry  firm  for  accounts 
under  the  control  of  associated  persons 
or  public  customers,  whether  acting 
alone  or  in  concert  with  other  assodated 
persons  or  public  customere,  shall  be 
deemed  to  constitute  a  single  order  and 
shall  be  aggregated  for  determining 
compliance  with  the  maximum  order 
size  limits.  Orders  entered  by  the 
NAqcess  order  entry  Bnn  within  any 
five-minute  period  in  accounts 
controlled  by  assodated  persons  or 
public  customers,  acting  alone  or  in 
concert  with  other  assodated  persons  or 

Eublic  customers,  shall  be  presumed  to 
a  based  on  a  single  investment 
decision.  An  assodated  person  or 
customer  shall  be  deemed  to  contel  an 
accoimt  if  the  account  is  his  or  her 
personal  account  or  an  account  in 
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which  he  or  she  has  a  benefidal 
interest;  the  person  exerdses  discretion 
over  the  account;  the  person  has  been 
granted  a  power  of  attorney  over  the 
account;  or  the  account  is  the  account 
of  an  immediate  family  member  as  that 
t«in  is  defined  in  the  Board  of 
Governors  Interpretation  on  Free-Riding 
and  Withholdii^,  Artide  m.  Section  1 
of  the  NASD  Rules  of  Fair  Practice. 

4.  No  order  will  be  cgnsidered  an 
agency  ordn  from  a  public  customer  if 
it  is  for  any  account  of  a  person 
associated  with  any  member  firm  or  any 
account  controlled  by  such  an 
associated  person.  No  order  will  be 
considered  an  agency  order  from  a 
public  customer  ifdt  is  for  any  account 
of  a  member  of  the  "immediate  family" 
(as  that  term  is  (tofined  in  the  NASD 
Free-Riding  and  Withholding 
Inteq>rBtation,  Artide  m.  Section  1  of 
the  Rules  of  Fair  Practice)  of  an 
assodated.  person  who  has  physical 
access  to  a  tenninal  capable  of  entering 
(mtoe  into  NAqcess. 

5.  Nomem^r  or  person  associated 
writh  a  member  shall  utilize  NAqcess  for 
the  execution  of  agency  orden  in  a 
SmallCap  security  in  which  the  member 
is  a  Nasdaq  market  maker  but  is  not  a 
NAqcess  market  maker. 

6.  NAqcess  will  accept  the  following 
types  of  agency  ordms  during  normal 
market  hoiire:  (a)  day  orders;  (b)  good- 
tiU-canceled  ("GTC");  and  (c)  good  till 
date  ("GTD"). 

V.  Execution  of  NAqcess  Orders 

A.  General  Execution  Procedures: 
Orders  in  Nasdaq  equity  securities 
entmed  into  NAqcess  may  be  direded  or 
non-direded.  Non^ireded  market 
orders  and  non-direded  marketable 
limit  orders  will  be  processed  according 
to  the  procedures  established  below. 
'  NoB-direded  odd-lot  ordera  that  are 
.  market  orders  or  maricetable  limit  orders 
will  be  automaticaUy  executed  in 
NAqcess  against  the  next  available 
mancet  maSkerat  the  inside  market  and 
execution  reports  will  be  delivered  to 
the  order  entry  firm  and  the  market 
maker. 

1.  Entry  of  Limit  Orders:  Limit  orders 
may  be  entered  into  NAqcess  by  order 
entry  firms  and  by  market  makers  up  to 
the  maximum  limit  order  size  allowed 
for  a  particular  security.  Limit  orders 
priced  away  from  the  Nasdaq  inside  bid 
or  ofiiar  (as  the  case  may  be)  as  well  as 
limit  carders  consolidated  in  the  inside 
market  will  be  stored  in  the  NAqcess 
limit  order  file.  Limit  ordera  in 
securities  priced  at  $10  or  more  shall  be 
priced  in  increments  of  an  eighth  or 
more;  limit  orden  in  securities  that  are 
priced  at  under  $10  may  be  placed  in 
increments  of  a  sixteenth  or  less 


depending  upon  the  dealer  quotation 
increments  permitted. 

2.  Display  of  NAqcess  Limit  Orders: 
(a)  Consolidated  Display  of  Limit  Ordera 
In  Inside  Market:  If  a  NAqcess  limit 
order  to  buy  or  sell  for  100  shares  or 
more  is  better  than  the  best  dealer  bid 
or  offer,  the  limit  order  to  buy  or  sell 
will  be  displayed  in  the  Nasdaq  inside 
market.  Such  display  will  contain  the 
Umit  order  price,  size  (which  shall  be 
aggregated  if  two  or  more  limit  ordere 
are  at  the  same  best  price)  and  an 
indicator  to  note  that  the  inside  market 
consists  of  a  limit  order  rather  than  a 
maricet  maker  or  UTP  exchange 
quotation.  If  a  NAqcess  limit  order  of 
100  shares  or  more  is  at  the  same  price 
as  the  best  dealer  bid  or  oSiar,  the  size 
displayed  in  the  inside  market  will  be 
an  aggregation  of  any  same-priced  limit 
ordere  and  a  single  dealer  quote  at  the 
best  price. 

(b)  Full  Limit  Order  File  Display:  All 
Nasdaq  market  makere  in  a  particular 
security  may  request  via  Nasdaq 
Workstations  a  display  of  all  limit 
ordera  in  such  security  entered  in  the 
NAqcess  Umit  order  file.  Such  displays 
will  be  available  on  a  query  basis  only 
to  a  registered  market  maker  in  a 
particular  security. 

3.  Execution  of  Limit  Orders:  A  limit 
order  that  matches  or  crosses  a  limit 
ordw  on  the  opposite  side  of  the  market 
will  be  automatically  executed  against 
the  matching  or  crossing  order  when 
such  ordera  are  at  the  inside  maricet  or 
better,  and  have  priority  over  the  dealer 
quotation.  The  priority  rules  for  limit 
order  interaction  shall  be  that  orden 
that  are  best  in  price  shall  be  executed 
against  each  other  first.  If  two  or  more 
ordera  are  at  the  same  price  on  the  same 
side  of  the  market,  then  the  order  that 
was  received  first  in  time  shall  be 
accorded  priority  over  other  ordera  at 
the  same  price.  Limit  ordera  that  cross 
each  other  in  price  shall  be  executed  at 
the  price  of  the  order  that  entered  the 
file  first.  A  limit  order  matches  a  limit 
order  on  the  file  when:  the  limit  ordere 
are  consolidated  in  the  inside  market  on 
Nasdaq;  are  on  opposite  sides  of  the 
market;  and  are  equal  in  price.  A  Umit 
order  crosses  a  limit  order  on  the  file 
when:  both  Umit  ordera  aie  either 
consoUdated  in  the  inside  market  or 
better  than  the  inside  market;  are  on 
opposite  »des  of  the  market  bom  each 
other,  and  the  subsequent  limit  order  is 
at  a  superior  price  to  the  existing  limit 
order  (i.e.,  the  sell  (buy)  limit  order  is 
priced  below  (above)  a  limit  order  to 
buy  (seU)).  Execution  of  limit  ordere 
will  occur  up  to  the  size  of  the  initial 
limit  order  or  the  subsequent  limit 
order,  whichever  is  smaller,  and 
without  the  partidpation  of  a  maricet 


maker.  The  unexecuted  balance  of  a 
limit  order  is  entered  into  the  NAqcess 
file  for  subsequent  matching,  unless 
such  balance  is  less  than  100  shares,  in 
which  case  the  balance  is  automatically 
executed  against  the  next  available 
market  maker,  if  equal  to  the  inside 
qudation.  If  there  is  a  limit  order  at  the 
same  price  as  the  best  dealer  quotation 
(i.e.,  if  a  Umit  order  to  buy  is  the  same 
as  the  best  dealer  bid,  or  a  Umit  order 
to  sell  is  the  same  as  the  best  dealer 
offer),  the  order  or  quote  that  has  time 
priority  ^aU  be  matched  against  the 
incoming  limit  (nder. 

4.  Tdiiceouts  of  Umit  Orders:  Any 
NASD  member  firm,  acting  as  prindpal 
or  as  agent,  may  enter  into  NAqcess  an 
order  or  ordera  that  execute(s)  any  Umit 
order(s)  consoUdated  in  the  inside 
market  or  otherwise  displayed  in  the 
NAqcess  limit  order  file.  Such  ordere 
shaU  be  knowm  as  "takeout"  ordere.  A 
takeout  order  may  be  for  any  size  up  to 
the  aggregate  amount  of  shares 
displayedin  the  NAqcess  limit  order 
file  at  a  particular  price.  Takeout  ordere 
must  be  executed  against  limit  ordere  on 
the  opposite  side  of  the  market  in  order 
of  price  and  time.  A  firm  entering  a 
takeout  order  for  Umit  ordere  at  multiple 
prices  may  enter  a  single  takeout  order 
at  a  price  either  at  or  above  or  below  the 
NAqcess  limit  ordera,  as  the  case  may 
be,  and  each  limit  order  wiU  be 
executed  at  each  such  price.  Takeout 
otden  do  not  reduce  a  firm's  exposiue 
limit. 

5.  Entry  and  Execution  of  Market 
Orders:  (a)  Market  ordera  up  to  the 
maximum  market  order  size  for 
NAqcess  eligible  security  may  be 
entered  into  NAqcess.  If  at  the  time  a 
maricet  order  is  entered  into  NAqcess 
there  is  a  Umit  order  on  the  opposite 
side  of  the  market  that  resides  in  the 
NAqcess  limit  order  file  and  is  reflected 
in  the  inside  market  as  the  best  bid  or 
offer,  the  incoming  market  order  will  be 
automatically  executed  against  the  limit 
order  at  the  limit  order  price  without 
the  partidpation  of  a  market  maker.  If 
a  market  order  is  not  fuUy  executed 
against  the  limit  order  file,  the  balance 
of  such  market  order  will  be  treated  as 
any  other  market  order  as  set  forth  in 
subparagraph  (b)  below,  provided  that  if 
the  balance  of  the  market  order  is  odd- 
lot  size,  the  balance  will  be 
automatically  executed  against  the  next 
available  market  maker  at  the  inside 
quotation.  If  there  is  a  Umit  order 
consolidated  in  the  inside  market  at  the 
same  price  as  a  dealer  bid  or  offer  (i.e., 
if  a  limit  order  to  buy  is  the  same  as  the 
best  dealer  bid,  or  a  Umit  order  to  sell 
is  the  same  as  the  best  dealer  offer),  the 
order  or  quote  that  has  time  priority 
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shall  be  matched  Against  the  incoming 
market  order. 

J(b]  If  there  is  nq  limit  order  residing 
in  NAqcess  that  hfas  been  consolidated 
in  the  inside  market  on  the  opposite 
side  of  the  market  from  the  market 
order,  each  market  order  will  be 
assigned  to  a  market  maker  at  the  inside 
market  and  will  be  executed  against  the 
next  available  maf  ket  maker  at  the 
current  inside  mafket  after  a  display 
poiod  of  IS-seco^ds.  The  market  maker 
to  which  a  market  order  is  displayed 
may  decline  the  market  order  within  the 
15-second  p>eriodif  the  market  maker 
has  contemporaneously  executed 
another  transaction  and  is  in  the  process 
of  updating  its  quotation  pursuant  to 
SEC  Rule  llAcl-1.  If  a  market  order  or 
a  marketable  lirai^  order  is  declined  by 
a  market  maker,  the  order  is  returned  to 
the  system  for  distribution  to  the  next 
available  market  maker.  If  that  market 
maker  is  at  the  saifie  price  level  as  the 
first  market  makef  who  declined  the 
order,  the  second  Inarket  maker  has  15 
seconds  to  react  U^  the  order.  If  the 
originally  declined  order  is  re-presented 
to  a  market  maker  at  a  price  level 
difiwent  tmm  its  priginal 
presentation(s),  the  order  is 
automatically  executed  at  that  price 
level  without  any  (market  maker  ability 
to  decline. 

(c)  If  the  NAqcess  limit  order  file  does 
not  have  any  executable  limit  orders  at 
the  time  a  directed  market  order  is 
entered,  directed  market  orders  will  be 
automatically  executed  against  the 
directed  rader  market  maker  without  a 
15-second  decline  capability.  Directed 
limit  orders  that  are  not  matched  by 
incoming  limit  or  market  orders  will  be 
automatically  executed  against  the 
directed  order  market  maker  when  the 
inside  market  is  changed  to  match  the 
directed  limit  ordfr  price.  Directed  odd- 
lot  orders  (orders  of  less  than  100 
shares)  that  are  market  orders  or 
marketable  limit  qrders  also  will  be 
automatically  executed  against  the 
directed  order  market  maker.  Non- 
directed  odd-lot  ofders  that  are  market 
orders  or  marketable  limit  orders  will  be 
automatically  executed  against  the  next 
available  market  maker  at  the  current 
inside  mariiet.  An,  odd-lot  limit  orders 
that  is  not  executable  at  time  of  entry 
will  be  stored  and  executed  against  the 
best  dealer  bid  or  offer,  as  the  case  may 
be,  when  such  quotation  reaches  the 
limit  order  price. 

6.  Entry  and  Ex^ution  of  A 
Marketable  limit  Order.  Marketable 
limit  orders  that  lieet  the  maximum 
market  order  size  teqmrements  will  be 
accepted  and  treated  as  market  orders. 
Marketable  limit  orders  greater  than  the 
maximum  market; order  size  will  be 


returned  to  the  order  entry  firm  for 
handling  outside  of  NAqcess. 

7.  NAqcess  Opening  Procedures: 
NAqcess  will  permit  the  entry  of  limit 
orders  and  market  orders  outside  of 
normal  market  hours,  except  that  market 
orders  will  not  be  accepted  between 
4:00  and  6:00  p.m.  Orders  entered  at 
such  times  will  not  be  executed  but  will 
be  stored  for  matching  and  execution  at 
the  next  market  opening.  NAqcess 
permits  the  entry  of  such  orders 
between  4:01  p.m.  to  6:00  p.m.  and  8:00 
a.m.  to  9:28  a.m.  (Orders  entered  from 
9:28  to  9:30  will  be  stored  and  bandied 
according  to  normal  market  procedures 
after  the  opening  procedures  are 
concluded.) 

Matching  and  execution  at  the 
NAqcess  opening  will  occur  according 
to  the  following  procedures: 

At  9:28  a.m.,  NAqcess  will  ^op 
accepting  orders  for  execution  in  the 
NAqcess  file  for  opening  purposes.  At 
9:30  a.m.,  NAqcess  will  commence 
execution  procedures  for  opening  orders 
in  NAqcess  by  first  ranking  and 
matching  limit  orders  in  NAqcess  in 
sequence  of  the  highest  price  buy  order 
against  the  lowest  price  sell  order. 
When  all  available  limit  orders  are 
matched  and  executed,  market  orders  on 
a  time  priority  basis  will  be  matched 
and  executed  against  any  remaining 
limit  orders  in  the  NAqcess  file  within 
the  inside  quotation  at  the  limit  order 
price(s).  Any  remaining  market  limit 
orders  will  be  stored  in  the  NAqcess 
file.  Any  remaining  orders  will  be 
subject  to  normal  order  execution 
processes. 

VI.  Qearance  and  Settlement 

All  transactions  executed  in  NAqcess 
shall  be  transmitted  to  the  National 
Securities  Clearing  Corporation  to  be 
cleared  and  settled  through  a  registered 
clearing  agency  using  a  continuous  net 
settlement  system. 

VII.  Obligation  to  Honor  System  Trades 

If  a  trade  reported  by  a  NAqcess 
participant,  or  clearing  member  acting 
on  its  behalf,  is  reported  by  NAqcess  to 
clearing  at  the  close  of  any  trading  day, 
or  shown  by  the  activity  reports 
generated  by  NAqcess  as  constituting  a 
side  of  a  NAqcess  trade,  such  NAqcess 
participant,  or  clearing  member  acting 
on  its  behalf,  shall  honor  such  trade  on 
the  scheduled  settlement  date. 

VIII.  Compliance  With  Procedures  and 
Rules 

Failure  of  a  NAqcess  participant  or 
person  associated  with  a  NAqcess 
participant  to  comply  with  any  of  the 
rules  or  requirements  of  NAqcess  may 
be  considered  conduct  inconsistent  with 


high  standards  of  commercial  honor  and 
just  and  equitable  principles  of  trade,  in 
violation  of  Article  m.  Section  1  of  the 
Rules  of  Fair  Practice.  No  member  shall 
effect  a  NAqcess  transaction  for  the 
account  of  a  customer,  or  for  its  own 
account,  indirectly  or  through  the 
offices  of  a  third  party,  for  the  purpose 
of  avoiding  the  application  of  these 
rules.  Members  are  precluded  from 
doing  indirectly  what  is  directly 
prohibited  by  these  rules.  All  entries  in 
NAqcess  shadl  be  made  in  accordance 
with_the  procedures  and  requirements 
set  forth  in  the  NAqcess  User  Guide. 
Failure  by  a  NAqcess  participant  to 
comply  with  any  of  the  rules  or 
requirements  applicable  to  NAqcess 
shall  subject  such  NAqcess  participant 
to  censure,  fine,  suspension  or 
revocation  of  its  registration  as  a 
NAqcess  market  maker  and/or  order 
entry  firm  or  any  other  fitting  penalty 
under  the  Rules  of  Fair  Practige  of  the 
Association. 

K.  Termination  of  NAqcess  Service 

The  Association  may,  upon  notice, 
terminate  NAqcess  service  to  a 
participant  in  the  event  that  a 
participant  fails  to  abide  by  any  of  the 
rules  or  operating  procedures  of  the 
NAqcess  service  or  the  Association,  or 
fails  to  pay  promptly  for  services 
rendered. 

Exhibit  B — ^Interpretations  Related  to 
Member  Firm  Responsibilities ' 
Regarding  Orders  in  NAqcess 

In  its  efforts  to  maximize  the 
protection  of  investors  and  to  enhance 
the  quality  of  the  marketplace,  the 
NASD  and  The  Nasdaq  Stock  Market, 
Inc.  have  developed  a  nationwide  limit 
order  protection,  price  improvement, 
and  market  order  handling  facility  of 
The  Nasdaq  Stock  Market.  This 
nationwide  facility  is  herein  referred  to 
as  "NAqcess". 

The  NIASD  Board  of  Governors  is 
issuing  these  Interpretations  to  the 
Rules  of  Fair  Practice  to  provide:  (1) 
Customers  the  right  to  have  their  orders 
entered  and  protected  in  NAqcess;  and 
(2)  member  firm  provision  of  equivalent 
protection  for  limit  orders  held  in  a    . 
member  firm's  proprietary  limit  order 
system.  These  Interpretations  are  based 
upon  a  member  firm's  obligation  to 
provide  best  execution  to  customer 
orders  under  Article  III,  Section  1  of  the 
Rules  of  Fair  Practice  and  a  member 
firm's  obligations  in  dealing  with 
customers  as  principal  or  agent  to  buy 
and  sell  at  fair  prices  and  charge 
reasonable  commissions  or  service 
charges  under  Article  III,  Section  4  of 
the  Rules  of  Fair  Practice.  Accordingly, 
it  shall  be  deemed  a  violation  of  Artide 


m.  Section  1  of  the  Rules  of  Pair 
Practice  for  a  member  or  a  person 
associated  with  a  member  to  violate  the 
following  provisions: 

1.  Member  Firm  Obligation  Regarding 
InveBtors' Directions  on  Order 
Handling 

NAqcess  will  provide  individual 
investors  with  significant  opportunities 
to  achieve  limit  order  protection  and 
price  improvement.  The  NASD 
recognizes  that  member  firms  operating 
as  market  makers  also  operate  trading 
systems  which  offer  significant 
protection  and  execution  opportunities 
for  customer  limit  orders.  Accordingly, 
nothing  herein  is  intended  to  limit  a 
member's  ability  to  recommend  use  of 
its  own  or  another  member  firm's 
proprietary  system  for  handling  limit 
and  market  orders  where  equivalent 
protection  is  afforded.  In  light  of  the 
significant  benefits  offered  to  customers 
by  the  NAqcess  system,  however, 
members  must  abide  by  the  directions  of 
its  customers  wbo  request  that  the  firm 
enter  their  orders  in  NAqcess. 

Further,  nothing  in  this  Interpretation 
requires  a  member  firm  to  accept  any  or 
all  customer  limit  orders.  Member  firms 
accepting  limit  orders  that  are  placed  in 
NAqcess  or  otherwise  may  charge  fair 
and  reasonable  commissions, 
commission  equivalents,  or  service 
charges  for  such  handling,  provided  that 
such  commissions,  commission 
equivalents,  or  service  charges  do  not 
violate  Article  m.  Section  4  of  the  Rules 
of  Fair  Practice.  In  no  event,  however, 
shall  a  member  impose  any  fee  or  charge 
that  effectively  operates  as  a 
disincentive  to  the  entry  of  orders  in  the 
nationwide  facility  and  tharebv 
interferes  with  the  investor's  ability  to 
choose  order  handling  alternatives. 

2.  Equivalent  Protection  for  Orders 
Held  Outside  of  NAqcess 

As  a  further  adjimct  to  a  member 
firm's  best  execution  obligations,  the 
NASD  Board  of  Governors  has 
interpreted  Article  m.  Section  1  of  the 
Rules  of  Fair  Practice  to  require  member 
firms  that  do  not  enter  customer  limit 
orders  into  NAqcess.  but  hold  such 
protectible  orders  in  their  own 
proprietary  system,  to  provide  such 
orders  with  price  protection  at  least 
equivalent  in  substance  to  that  which 
the  order  would  have  received  had  the 
order  been  entered  into  NAqcess.  For 
the  purposes  of  this  Interpretation,  a 
"protectible  Umit  order"  shall  mean  a 
limit  order  that  meets  the  maximum 
limit-order  size  criteria  as  set  forth  in 
the  Rules  of  Operation  and  Procedure 
for  NAqcess  at  Section  I.S.  For  the 


purposes  of  this  Interpretation, 
equivalent  price  protection  shall  mean: 

A.  Print  Protection 

If  a  transaction  in  a  Nasdaq  security 
is  reported  via  the  Automated 
Confirmation  Transaction  Service 
("ACT")  at  a  price  inferior  to  the  price 
of  customer  limit  order(s)  that  the  firm 
is  holding  (i.e.,  if  the  reported  price  is 
a  price  lower  than  a  buy  limit  order  or 
higher  than  a  sell  limit  order  being  held 
by  the  firm),  the  firm  holding  the  limit 
order(s)  is  required  on  a 
contemporaneous  basis  to  execute  the 
limit  order(s)  at  the  limit  price(s)  up  to 
the  size  of  the  reported  transaction. 

B.  A4atching  Limit  Orders 

If  the  firm  holds  a  customer  buy  (sell) 
limit  order  in  its  proprietary  limit  order 
file  and  that  Umit  order  matches  a  sell 
(buy)  limit  order  in  NAqcess,  the  firm 
holding  the  limit  order  must  either 
provide  its  cxistomer  with  an  immediate 
execution  at  the  limit  order  price  or 
must  immediately  direct  the  order  to 
NAqcess.  A  limit  order  held  by  a  firm 
would  match  a  limit  order  in  NAqcess 
when  the  limit  order  in  NAqcess  is  at 
the  same  price  or  is  priced  lower  than 
the  firm's  customer's  limit  order  to  buy 
or  higher  than  the  firm's  customer  limit 
order  to  sell  ("offsetting  limit  orders"). 

C.  Matching  Limit  Order  Interaction 
Within  A  Firm's  File 

If  the  firm  holds  two  or  more 
offsetting  customer  limit  orders  within 
its  own  proprietary  file,  the  firm  must 
execute  the  offsetting  limit  orders. 

D.  Interaction  Between  Limit  and  Market 
Orders  Held  Within  A  Firm's  File 

While  holding  a  customer  limit  order 
that  is  priced  equal  to  or  better  than  the 
best  bid  or  offer  in  the  security 
disseminated  in  Nasdaq,  if  a  firm 
accepts  customer  market  orders  for 
automated  execution  against  the  best 
bid  or  offer  in  the  security  disseminated 
in  Nasdaq,  the  firm,  pursuant  to  its 
obligation  set  forth  in  the  Interpretation 
to  the  Rules  of  Fair  Practice,  Article  III, 
Section  1,  (the  so-called  "Manning 
Interpretation"),  must  first  permit  the 
market  orders  to  execute  against  any 
applicable  limit  orders  it  holds  before 
the  firm  may  execute  the  market  orders 
for  its  own  account. 

E.  Examples  of  Equivalent  Protection 

The  NASD  Board  of  Governors  has 
provided  the  following  examples  to 
further  explain  a  member  firm's 
equivalent  protection  obligation  for 
orders  held  outside  of  NAqcess: 

Print  Protection  The  best  dealer  bid 
and  offer  in  Nasdaq  ("the  inside  price") 


is  20  bid-20V4  offer.  Firm  ABCD  holds 
a  customer  limit  order  of  1,000  shares  to 
buy  at  20^/te  in  its  own  proprietary  file. 
Firm  MNOP  reports  a  transaction  in  the 
subject  security  via  ACT.  disseminating 
a  price  of  20 Vie  for  500  shares. 
Contemporaneous  with  the 
dissemination  of  the  trade  report,  firm 
ABCD  is  required  to  provide  an 
execution  of  its  customer  limit  order  for 
at  least  500  shares  at  20  V%. 

Matching  Limit  Orders  The  inside 
price  is  20  bid-20V4  offer.  NAqcess  is 
displaying  a  1 ,000  share  customer  limit 
order  to  buy  at  20V8  for  customer  X. 
Firm  ABCD  thereafter  receives  from 
customer  Y  a  1,000  share  limit  order  to 
sell  at  20V8  that  the  firm  ABCD  retains 
for  handling  outside  of  NAqcess.  Upon 
receipt  of  the  limit  order,  firm  ABCD 
must  execute  customer  Y's  limit  order 
for  1,000  shares  at  20Vb. 

Matching  Limit  Order  Interaction 
Within  A  Firm's  File.  The  inside  price 
is  the  same  as  above.  Firm  ABCD  holds 
a  customer  limit  order  to  buy  1,000 
shares  at  20Vh.  Firm  ABCD  thereafter 
receives  a  customer  limit  order  to  sell 
1,000  shares  at  20 Vs.  Firm  ABCD  must 
match  the  orders  and  execute  the  trade. 

Interaction  Between  Umit  and  Market 
Orders  Held  Within  A  Firm's  File.  The 
inside  price  is  the  same  as  above.  Firm 
ABCD  holds  a  customer  limit  order  to 
buy  1,000  shares  at  20%.  Firm  ABCD 
thereafter  receives  a  customer  market 
order  to  sell  1,000  shares.  Firm  ABCD 
must  match  the  two  orders  and  execute 
the  trade  at  20  Vb.  Similarly,  if  the  limit 
order  to  buy  were  priced  at  20,  the  firm 
would  have  to  execute  the  market  order 
against  the  limit  order  at  20. 

Price  Protection  for  NAqcess  Limit 
Orders,  Rules  of  Fair  Practice,  Article 
m,  Section  (XXj 

No  member  firm  shall  execute  an 
order  as  principal  or  as  agent  at  a  price 
inferior  to  any  limit  order(s)  viewable  in 
NAqcess  to  the  member  firm,  provided 
however,  that  a  member  firm  executing 
a  transaction  that  is  larger  than  the  limit 
order(s)  viewable  in  NAqcess  at  an 
inferior  price  must  contemporaneously 
satisfy  the  limit  order(s)  viewable  in 
NAqcess.  An  "inferior  price"  means  an 
execution  price  that  is  lower  than  a  buy 
limit  order  or  higher  than  a  sell  limit 
order  that  is  viewable  in  NAqcess.  The 
term  "limit  orders  viewable  in 
NAqcess"  shall  mean  those  orders  that 
the  member  firm  is  able  to  view  either 
as  consolidated  in  the  Nasdaq  inside 
market  or  as  reflected  in  the  Full  Limit 
Order  File  Display  as  the  firm  is 


63106 


fedaral  Rogfarter  /  Vol.  60.  No.  236  /  Friday.  December  8,  1995  /  Notices 
I 


authorized  to  view  under  the  Rules  of 
Operation  and  Procedure. 

[FR  Ooc  9»-29950  Filod  12-7-95;  8:45  am] 
iooM«ta-ai^ 


(ReL  No.  IC-21861:  m  No.  812-«66q 

AiMvlean  8kandia  tife  AMurane* 
Corporation,  otfll. 

December  1, 1995.' 

AQENCV:  U.S.  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  Application  for 

Exemption  Under  the  Investment 

Company  Act  of  1949  (the  "1940  Act"). 
» 

APPUOANTS:  American  Skandia  Life 
Assurance  Corporation  ("ASLAC"), 
American  Skandia  Ljfe  Assurance 
Corporation  Vuiable  Account  B  (Class 
1)  ("Account  B— Claas  l"),  American 
Skandia  Life  Assurance  Corporation 
Variable  Account  B  (Pass  2)  ("Account 
B— Class  2"),  and  American  Skandia 
Marketing.  Inc.  ("ASM"). 
RELEVANT  1940  ACT  Si^TIONt:  Sections 
6(c).  17(a),  17(b).  17(a)  and  26(b)  of  the 
1940  Act  and  Rule  l|d-l  thereunder. 
SUMMARY  OF  APPUCAHON:  Applicants 
seek  an  order  of  appioval  under  Section 
26(b)  of  the  1940  Actjand  exemptions 
from  Sections  6(c),  iha).  17(b).  17(d)  of 
the  1940  Act  and  Ru]e  17d-l 
thereunder.  The  requested  order  would 
exempt  Applicants  fiom  those  Sections 
of  the  1940  Act  and  the  Rule  set  out 
above  to  the  extent  necessary  to  permit 
certain  underlying  nAitual  funds  of  the 
separate  accoimt  to  be  substituted  for 
certain  other  imderlying  mutual  funds. 
F1UNQ  DATE:  The  application  was  filed 
on  May  2. 1995  and  ^mended  on 
November  17, 1995. 
HEAraNQ  OR  NOTVICAIION  OF  HEAMNQ:  An 

ordetgf^nting  the  apblication  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  mey  request  a 
hearing  by  writing  to  Uie  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  26. 1995, 4nd  should  be 
accompanied  by  proef  of  service  on 
Applicants  in  the  foitn  of  an  affidavit  or, 
for  lawyers,  a  certifioate  of  service. 
Hearing  requests  shciild  state  the  nature 
of  the  writer's  intereft,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  tot  be  notified  of  a 
hearing  may  request  kiotification  by 
writing  to  the  Secretary  of  the  SEC 
A00RE88E8:  SEC.  Sedretary,  450  Fifth 
Street,  NW.,  Washinfton.  DC  20549. 
Applicants:  John  T.  fuckley,  Esq., 
Werner  k  Kennedy  1633  Broadway. 


New  Yoric,  New  York  10019  and 

American  Skandia  Life  Assurance 

Corporation,  c/o  Jeffrey  M.  ULaess,  Esq., 

One  Corporate  Drive,  Shelton,  CT 

06484. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  P.  Macdonald,  Staff  Attorney,  or 

Brenda  D.  Sneed.  Chief  (Office  of 

Insurance  Products).  Division  of 

Investment  Management,  at  (202)  942- 

0670. 

SUPPLEMENTARY  INFORMATION:  The 

follo%ving  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the  SEC. 

A|ipUcant8'  Representations 

1.  ASLAC,  the  depositor  of  both 
Account  B— Class  1  and  Account  B — 
Class  2  (collectively,  the  "Separate 
Account"),  is  a  stock  life  instirance 
company  cHganized  under  the  laws  of 
the  State  of  Connecticut  and  wholly- 
owned  by  American  Skandia  Investment 
Holding  Corporation  ("ASIHC"),  which 
is  an  indirect  wholly-owned  subsidiary 
of  Skandia  Insurance  Company  Ltd.,  a 
corporation  organized  imder  the  laws  of 
the  Kingdom  of  Sweden. 

2.  ASM,  the  underwriter  of  variable 
annuity  contracts  issued  through  the 
Separate  Account  and  ofiiared  by 
ASLAC,  is  registered  with  the  SEC  and 
is  a  member  of  the  NASD.  ASM  is  100% 
owned  by  ASIHC. 

3.  The  Sepa^te  Account  is  a  separate 
account  of  ASLACr-and  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust.  ASLAC  established  the  Separate 
Account  to  the  purpose  of  funding 
certain  flexible  purcliase'payment 
deferred  variable  annuity  contracts  (the 
"Contracts").  Account  B— Class  1 
subaccounts  each  invest  exclusively  in 
one  of  the  corresponding  portfolios  of 
six  open-end  management  investment 
companies.  The  following  five  Contracts 
are  fimded,  through  the  sub-accounts  of 
Accoimt  B— Class  1:  American  Skandia 
Advisore  Plan  ("ASAP")  (32); »  ASAP  B 
[21];  2  the  LifeVest  Personal  Security 
Annuity  ("PSA")  132);  the  Alliance 
Capital  Navigator  Annuity  ("Alliance 
Navigator")  (15):  and  the  StageCoach 
Variable  Annuity  ("StageCoach")  [8] 
(collectively,  the  "Class  1  Contracts"). 

Account  B — Class  2  sub-accounts 
each  invest  exclusively  in  one  of  the 
corresponding  portfolios  of  six  open- 
end  management  investment 
companies.  ASLAC  currently  offers  two 


'  The  numbers  in  brackeu  denote  the  number  of 
pcntfolioe  which  are  currently  available  under  the 
Contracts. 

>  ASAP  n.  the  Alliance  Navigator  and  the 
Stagecoach  Contracts  will  not  be  sul^ect  to  the 
proposed  substitutioas. 


Contracts  that  invest  in  Account  B — 
Qass  2:  the  Wrap  Fee  Contracts  ("Wrap 
Fee")  (42). 

4.  Under  the  Contracts  affected  by  the 
proposed  substitutions,  six  open-end 
management  investment  companies 
currently  offer  shares  of  several  of  their 
portfolios  to  the  Separate  Account:  The 
Alger  American  Fund  ("Alger  Fund"); 
AlUanoe  Variable  Products  Series  Fund, 
Inc.  ("AVP");  Neubergeric  Berman 
Advisera  Management  Trust  ("AMT"); 
American  Skandia  Trust  ("AST');  and 
Scudder  Variable  Life  Investment  Fund 
("Scudder").  In  addition,  six  portfolios 
of  the  Janus  Aspen  Series  ("Janus")  are 
offiered  to  Account  B — Class  2  but  not 
Account  B — Class  1.  All  such 
investment  companies  in  which  the 
Separate  Account  invest  are  collectively 
referred  to  as  "Underlying  Funds." 

5.  The  proposed  substitutions  would 
result  in  a  reduction  in  variable 
investment  options  and  corresponding 
portfolios  available  as  follows.  ASAP 
and  PSA  would  be  reduced  to  21  (a 
reduction  of  11  each)  and  Wrap  Fee 
would  be  reduced  to  21  (a  reduction  of 
21).  Applicants  state  that  funding  such 
varieaproducts  through  a  consolidated 
fund  structure  will  aid  in  the  growth  of 
the  Underlying  Funds  resulting  in  lower 
operating  costs  through  economies  of 
scale.  Applicants  further  state  that 
regardless  of  whether  one  Contract 
achieves  more  popularity  or  appeal,  or 
is  no  longer  marketed  by  ASLAC,  the 
interests  of  Contract  owners  will  be 
protected  by  like  underlying  portfolios 
of  all  ASLAC  nonproprietary  variable 
annuities. 

6.  Of  the  Underlying  Funds,  only  AST 
is  affiliated  with  ASLAC  or  the  Separate 
Account.  None  of  the  Underlying 
Funds,  their  investment  managers,  or 
underwritera  are  affiliated  with  ASLAC. 
the  Separate  Account  or  AST  through 
any  corporate  ownership. 

7.  Applicants  state  that  in  the 
registration  statements  filed  by  the 
Separate  Account.  ASLAC  expressly 
reserved  the  right  both  on  its  own  behalf 
and  on  behalf  of  the  Separate  Accoimt 
to  eliminate  sub-accounts,  combine  two 
or  more  sub-accounts,  or  substitute  one 
or  more  Underlying  Funds  for  others  in 
which  its  sub-accounts  are  invested. 

8.  ASLAC,  on  its  own  behalf  and  on 
behalf  of  the  Separate  Account, 
proposes  to  effisct  the  following 
substitutions  of  shares  of  the  following 
portfolios  (the  "Transferee  Portfolios") 
for  shares  of  other  portfolios  (the 
"Transfieror  Portfolios")  (collectively, 
the  "Substitution(s)"):  (i)  the  AST 
Phoenix  Balanced  Asset  Portfolio  will 
be  substituted  for  the  Alger  Balanced, 
Alliance  Total  Return,  AMT  Balanced, 
Scudder  Balanced,  and  Janus  Aspen 
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Balanced  Portfolios;  (ii)  The  Lord  Abbett 
Growrth  &  Income  Portfolio  (AST)  will 
be  substituted  for  the  Alger  Income  & 
Growth  and  Alliance  Growth  &  Income 
Portfolios;  (iii)  the  Seligman  Henderson 
International  Equity  Portfolio  (AST)  will 
be  substituted  for  the  Alliance 
International,  Scudder  International, 
and  Janus  Aspen  Worldwide  Growth 
Portfolios;  (iv)  the  Alger  Growth 
Portfolio  will  be  substituted  for  the 
Alliance  Premier  Growth,  AST  Phoenix 
Capital  Grovrth,  AST  Eagle  Growth 
Equity,  Scudder  Capital  Growth,  and  the 
Janus  As{>en  Aggressive  Growth 
Portfolios;  (v)  the  PIMCO  Limited 
Maturity  Bond  Portfolio  (AST)  will  be 
substituted  for  the  Alliance  Short-Term 
Multi-Market.  Alliance  U.S. 
Government/High  Grade  Securities, 
AMT  Limited  Maturity  Bond,  and  Janus 
Short-Term  Bond  Portifolios;  (vi)  the 
AMT  Partners  Portfolio  will  be 
substituted  for  the  AMT  Growth 
Portfolio;  (vii)  the  PIMCO  Total  Return 
Bond  Portfolio  (AST)  will  be  substituted 
for  the  Scudder  Bond  and  Janus  Aspen 
Flexible  Income  Portfolios;  and.  (viii) 
the  JanCap  Growth  Portfolio  (AST)  will 
be  substituted  for  the  Janus  Aspen 
Growth  PortfoUo.  Applicants  note  that 
allocations  to  the  Alliance  Fimd 
Transferor  Portfolios  available  under 
Separate  Account  Contracts  will  be 
substituted,  except  for  those  amounts 
allocated  under  the  Alliance  Navigator 
Contract  (Account  B — Class  1). 
Allocations  under  the  Alliance 
Navigator  Contract  will  remain 
unaffected  by  the  Substitutions. 

9.  The  Substitution  process  will 
include  two  periods  during  which 
Contract  owners  may  make  cost  free 
transfere  to  the  remaining  portfolios  of 
their  choice.  The  first  free  transfer 
period  will  start  prior  to  the  "Automatic 
Selection  Date."  The  Automatic 
Selection  Date  is  the  date  ASLAC  will 
schedule  the  Substitutions  to  occur. 
Such  date  will  be  as  soon  as  practicable 
following  the  issuance  of  an  order  by 
the  SEC  Moreover,  any  transfers  of 
account  value  fr'om  any  of  the 
Transferor  Portfolios  from  May  1. 1995 
(the  date  the  relevant  Contract 
prospectuses  reflected  the  proposed 
Substitutions),  will  not  be  counted 
toward  the  twelve  free  transfers 
permitted  under  relevant  Contracts. 

10.  For  several  months  prior  to  the 
Automatic  Selection  Date,  and  in  all 
cases  since  May  1, 1995,  relevant 
Contract  prospectuses  reflected  the 
Substitutions.  Such  registration 
statements  as  in  effect  as  of  May  1, 1995 
for  ASAP,  PSA  and  Wrap  Fee  also 
contain  information  of  the  investment 
policies  of  the  Transferee  Portfolios. 


11.  TTie  first  free  transfer  period  will 
start  before  the  Automatic  Selection 
Date.  Within  approximately  five  days 
after  the  Applicant's  notice  of 
application  appearing  in  the  Federal 
Register,  ASLAC  will  mail  a  written 
notice  to  all  Contract  owners  who,  as  of 
the  date  the  notice  of  application 
appears  in  the  Federal  Register,  have 
allocations  in  any  Transferor  Portfolio. 
The  notice  will  contain  information  as 
to  the  Substitutions  and  will  provide 
instructions  regarding  the  ability  of 
Contract  owners  to  make  transfers  of 
account  value  out  of  any  Transferor 
Portfolio  without  transfer  fees  or  similar 
charges,  and  without  such  transfer  being 
counted  as  a  free  transfer.  After  notice 
is  mailed  and  up  until  the  Automatic 
Selection  Date,  any  Contract  owner 
making  an  allocation  or  transfer  (i.e., 
new  money)  to  any  Transferor  Portfolio 
during  the  first  free  transfer  period  will 
be  sent  a  similar  notice  with  their 
confirmation  statement  (the  "Affected 
Contract  owners"). 

12.  As  of  the  Automatic  Selection 
Date,  allocations  or  transfers  to  a 
Transferor  Portfolio  will  automatically 
be  allocated  to  the  corresponding 
Transferee  Portfolio.  No  Transferor 
portfolio  will  accept  additional 
premium  payments  (i.e.,  new  money)  on 
or  after  the  Automatic  Selection  Date. 
3.  On  the  Automatic  Selection  Date, 
all  account  values  allocated  to  each 
Transferor  Portfolio,  if  any,  will  be 
transferred  to  the  corresponding 
Transferee  Portfolio  ("Automatic 
Selection  Option").  Applicants  state 
that  the  Automatic  Selection  Options 
(which  may  only  occur  if  Contract 
ownera  do  not  give  timely  instructions 
during  the  first  fr-ee  transfer  p>eriod)  are 
temporary  in  character  because  Contract 
owners  can  always  exercise  their  own 
judgment  as  to  the  most  appropriate 
alternative  investment.  Applicants  also 
state  that  Affected  Contract  owners  will 
have  an  additional  free  transfer  period 
after  the  Automatic  Selection  Date.  No 
sales  load  deductions  will  be  made  in 
connection  with  any  transfers  among 
the  portfolios  because  of  the 
Substitutions  or  otherwise.  Contract 
ownere  who  have  not  annuitized  may  at 
any  time,  before  or  after  the 
Substitutions,  transfer  their  account 
value  to  any  of  the  other  portfolios 
offered  under  their  resp)ective  Contracts. 

14.  The  second  free  transfer  period 
will  start  after  the  Automatic  Selection 
Date.  For  thirty  (30)  calendar  days,  or  if 
the  thirtieth  day  is  not  a  business  day 
then  the  following  business  day  after  the 
Automatic  Selection  Date,  Affected 
Contract  owners  may  transfer  account 
values  out  of  the  Transferee  Portfolios  to 
any  other  available  portfolios  without 


transfer  fees  or  similar  charges  and 
without  transfer  being  counted  as  a  free 
transfer.  Within  five  (5)  days  of  the 
Automatic  Selection  Date,  ASLAC  will 
send  Affected  Contract  owners  written 
notice  of  the  Substitution  identifying 
units  of  the  Transferee  Portfolios. 
ASLAC  will  include  in  this  notice 
information  regarding  the  second  free 
transfer  period.  Applicants  state  that  if 
Affected  Contract  owners  have 
telephone  transfer  privileges,  telephone 
instructions  will  be  accepted  during 
both  free  transfer  periods. 

15.  Applicants  anticipate  that  some  or 
all  Substitutions  may  be  effected  partly 
for  cash  and  partly  for  securities  as  a 
partial  redemption  "in-kind"  at  the  net 
asset  values  of  the  portfolios  (such 
transfer  will  be  in  conformity  with 
Sections  22(c)  and  22(g)  of  the  1940  Act 
and  Rule  22c-l  thereunder).  The 
transfers  will  be  effected  by  selling  the 
securities  of  the  applicable  Transferor 
Portfolios  and  applying  the  proceeds  to 
the  purchase  price  of  securities  issued 
by  the  Transferee  Portfolios  selected  by 
Contract  owners.  At  all  times  all 
contract  values  will  remain  unchanged. 
no  fees  or  charges  will  be  incurred,  all 
Contract  owner  rights  will  be 
unaffected,  and  ASLAC's  obligations 
under  any  Contract  will  not  be  altered 
in  any  way  because  of  the  Substitutions. 

16.  To  the  extent  "in-kind" 
redemptions  are  not  utilized.  Applicants 
anticipate  that  Transferor  Portfolios  will 
incur  brokerage  fees  and  expenses  to  the 
extent  not  assumed  by  Applicants,  or 
the  adviser  or  sub-adviser  of  the 
Transferee  Portfolios  in  connection  with 
the  redemption  of  shares  of  the  affected 
Transferor  Portfolios. 

Applicants  state  that  they  will  effect 
the  redemptions  "in-kind"  to  the  extent 
consistent  with  investment  objectives 
and  applicable  diversification 
requirements.  ASLAC  states  that  it  will 
establish  procedures  to  ensure  that  "in- 
kind"  redemptions  will  be  effected  in  a 
fair  and  equitable  manner  from  the 
perspective  of  the  Separate  Account,  the 
Transferor  Portfolios,  and  other  separate 
accounts  which  currently  invest  in  the 
Transferor  Portfolios,  and  other  separate 
accounts  which  currently  invest  in  the 
Transferor  Portfolios.  These  procedures 
will  provide  that:  (i)  the  Transferor 
Portfolio  investment  adviser  identify 
prior  to  the  effective  date  of  the 
Substitutions  the  securities  to  be 
included  in  the  "in-kind"  transfer;  and 
(ii)  the  investment  adviser  to  the 
Transferee  Portfolio  reviews  and  agrees 
to  accept  the  securities  so  identified  as 
payment  for  the  purchase  of  Transferee 
Portfolio  shares.  The  valuation  of  "in- 
kind"  transfere  will  be  on  a  basis 
consistent  with  the  valuation 
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proceduras  of  the  applicable  Tnmsferor 
and  Transferee  PortMlios. 

17.  ASLAC  or  the  mvestment  adviser 
of  the  Transferee  Portfolio  will  assume 
the  transfer  and  oistfdial  expenses  and 
legal  and  accounting!  fees  of  the 
Substitutions,  and  Centract  owners  will 
not  incur  any  fees  or  charges  as  a  result 
of  die  transfer  of  account  value  from  any 
portfolio.  The  Substitutions  will  not 
increase  Contract  ani  Separate  Account 
fees  and  charges  aftet  the  Substitutions, 
hi  addition.  Applicants  state  that  the 
Substitutions  have  been  designed  to 
avoid  any  adverse  federal  income  tax 
impact  on  Contract  otMoiers. 

18.  Following  the  Substitutions,  the 
sub-accounts  which  Invest  in  the 
Transferor  Portfolios  ivall  be  terminated. 

Aj^licantB'  Legal  Analysis 

Request  for  an  Order\Pursuant  to 
Section  26(b)  of  the  t940  Act 

1.  Section  26(bhof  the  1940  Act 
provides  that  it  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
unit  investment  trust)  holding  the 
security  of  a  single  issuer  to  substitute 
another  security  for  each  seciuity  imless 
the  Commission  shall  have  approved 
such  substitution;  and  the  Commission 
shall  issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  it  is  consistent  With  the  protection 
of  investors  and  the  purpose  fairly 
intended  by  the  polity  and  provisions  of 
the  1940  Act. 

2.  Section  26(b)  protects  the 
expectation  of  investors  in  a  UTT  that 
the  UTT  will  accumulate  shares  of  a 
particular  issuer.  The  Section  also 
prevents  unscrutinized  security  to 
redeem  their  shares,  thereby  inciuring 
either  a  loss  of  the  sales  load  deducted 
from  initial  proceeds^  an  additional 
sales  load  upon  reinnestment  of  the 
redemption  proceeds,  or  both.  Section 
26(b)  affords  protection  to  investors  by 
preventing  a  depositor  or  trustee  of  a 
unit  investment  trust  (holding  the 
shares  of  one  issuer)  from  substituting 
the  shares  of  another!  issuer  for  those 
shares,  unless  the  Coinmission  approves 
the  Substitutions. 

3.  Applicants  represent  that  the 
purposes,  terms,  andj  conditions  of  the 
Substitutions  will  nqt  entail  any  of  the 
abuses  that  Section  36(b]  is  designed  to 
prevent  for  the  following  reasons: 

a.  The  proposed  Sebstitutions  are  for 
shares  of  the  Transferee  Portfolios  with 
investment  objectives  of  the 
corresponding  Transferor  Portfolios  so 
as  to  provide  a  mean#  for  Contract 
owners  to  continue  their  current 
investment  goals  and  risk  expectations. 

b.  The  proposed  Automatic  Selection 
Opti(ms  will  be  only  temporary  because 


Contract  owners  may  always  exercise 
their  own  judgment  as  to  the  most 
appropriate  alternative  investment 
vehicles.  No  salM  load  deductions  will 
be  made  in  connection  with  any 
transfers  among  the  portfolios  by  reason 
of  the  Substitutions.  After  the 
Substitutions,  the  Affected  Contracts 
would  still  offer  a  broad  array  of 
variable  investment  options  and 
Contract  owners  who  have  not 
annuitized  may  at  any  time  transfer 
their  account  value  to  any  of  the  other 
portfolios  offered  under  their  respective 
Contracts. 

c  the  transactions  effecting  the 
proposed  Substitutions  including  the 
redemption  of  Transferor  Portfolio 
shares  and  the  purchase  of  Transferee 
Portfoho  shares  will  be  effected  ai  net 
asset  value  in  conformity  with  Section 
22(c)  of  Uie  1940  Act  and  Rule  22c-l 
thereunder. 

d.  The  anticipated  otiUzation  of  "in- 
kind"  redemptions  by  the  Transferor 
Portfolios  for  the  purchase  by  the 
Separate  Account  of  Transfnee  Portfolio 
shares,  in  ccHiformity  with  Section  22(g) 
of  the  1940  Act,  may  reduce  transaction 
costs  of  the  Substitutions. 

e.  ASLAC  or  the  Transferee  Portfolio 
investment  adviser  will  assume  various 
expenses  and  transaction  costs  relating 
to  the  Substitutions,  including  custodial 
and  transfer  fees  incurred  by  use  of  any 
"in  kind"  redemptions,  and  legal  and 
accounting  fees. 

f.  The  Sul>stitutions  will  not  alter  or 
affect  the  insurance  benefits  provided 
by  ASLAC  to  Contract  owners  or  the 
terms  or  obligations  under  the  terms  of 
the  Contracts. 

g.  The  Substitutions  are  designed  to 
avoid  any  adverse  effects  upon  the  tax 
benefits  available  to  Contract  owners; 
the  Substitutions  are  designed  not  to 
give  rise  to  any  curreifrfederal  income 
tax  to  Contract  owners. 

h.  The  Substitutions  are  expected  to 
confer  economic  benefits  by  virtue  of 
the  enhanced  asset  size  of  the 
Transferee  Portfolios. 

4.  Applicants  state  that  under  the 
circumstances  it  is  in  the  best  interest  of 
Contract  ownere  to  proceed  with  the 
Substitutions.  The  Substitutions  are 
appropriate  because  the  overall 
investment  objectives  of  the  Transferee 
Portfolios  are  similar  and  their 
investment  objectives  are  compatible  to 
the  Transferor  Portfolios. 

5.  Applicants  also  represent  that  total 
fees  and  expenses  as  a  percentage  of  net 
assets  for  the  Transferee  Portfolios  are 
expected  to  decrease  through  economies 
of  scale  caused  by  the  anticipated 
increase  in  asset  size  and  the  increased 
similarity  of  available  portfolios  in 


applicable  Contracts  as  a  result  of  the 
Substitutions. 

Request  for  Order  Pursuant  to  Section 
6(c)  and  1 7(b)  of  the  1 940  Act 

6.  Applicants  seek  an  exemption  from 
Section  17(a)  through  both  Sections 
17(b)  and  6(c)  of  the  1940  Act  because 
Section  17(b)  permits  the  Commission 
to  exempt  a  single  "proposed 
transaction"  whereas  Section  6(c) 
enables  the  Commission  to  exempt  a 
series  of  transactions. 

7.  Under  certain  circmnstances, . 
Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  an  affiliated  person, 
from  selling  any  security  or  other 
property  to  such  registered  investment 
company.  Section  17(a)(2)  of  the  1940 
Act  prohibits  any  affiliated  person  of  the 
persons  described  abgve  from 
purchasing  any  security  or  other 
property  from  sudi  registered 
investment  company. 

8.  Applicants  state  that  since  the 
Substitutions  may  be  deemed  to  involve 
one  or  more  purchases  or  sales  of 
seouities  between  and  among  affiliated 
persons,  the  Substitutions  may  involve 
transactions  prohibited  by  Section  17(a) 
of  the  1940  Act.  Applicants  also  state 
that  the  Substitutions  may  not  be 
exempt  from  Section  17  of  the  1940  Act 
pursuant  to  Rule  17a-7  thereimder, 
since  the  affiliations  among  some  of  the 
parties  do  not  arise  solely  through 
having  common  investment  advisere, 
common  directors  and/or  common 
officers. 

9.  Section  17(b)  authorizes  the  SEC  to 
issue  an  order  exempting  a  proposed 
transaction  from  Section  17(a)  if 
evidence  establishes  that:  (1)  the 
proposed  transaction  is  feir  and 
reasonable  and  does  not  involve 
overreaching  on  the  part  of  any  pereon 
concerned;  (2)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (3)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 
Applicant  represent  that  the  terms  of  the 
Substitutions  are  consistent  with  the 
standard  for  relief  described  in  Section 
17(b)  ofthe  1940  Act. 

10.  The  Substitutions  will  be  effected 
at  the  net  asset  value  of  the  securities 
involved.  ASLAC  or  the  adviser  of  the 
Transferee  Portfolios  will  bear  those 
expenses  associated  with  the  transfers. 
The  Substitutions  and  transfers  of 
securities  are  consistent  with  the 
poUcies  of  each  investment  company 
involved  and  of  the  1940  Act. 

11.  As  a  condition  to  the  granting  of 
an  order  of  exemption  under  Section 
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17(b),  Applicants  represent  that  they 
will  company  with  tbe  conditions  set 
{(nth  in  Rule  17a-7  except  for  sub- 
paragraph (a),  which  requires  that  the 
transaction  be  "for  no  consideration 
other  than  cash  payment."  Although  the 
consideration  in  some  cases  will  be 
"securities"  and  not  cash,  Applicants 
state  that  these  transactions  are  in 
substance  the  type  of  transactions 
currently  exempted  by  Rule  17a-7. 

12.  Applicants  further  state  that  the 
terms  of  Uie  Substitutions  and  the 
transfer  of  the  securities  meet  all  tbe 
requirements  of  Section  17(b)  and 
represent  that  for  the  terms  of  the 
Substitutions  and  transfers  of  secxuities 
are  reasonable  and  feir  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned. 

13.  Applicants  also  represent  that 
with  respect  to  the  "in-ldnd"  portion  of 
the  Substitutions  established  procedures 
will  guard  against  inappropriate  or 
unfefr  exchanges. 

14.  Since  Applicants  may  be  deemed 
to  be  affiliated  persons  of  each  other  or 
affiliated  persons  of  an  affiUated  person 
under  Section  2(a)(3)  of  the  1940  Act  the 
Substitutions  may  he  deemed  to  entail 
one  or  more  purdiases  or  sales  of 
securities  or  property  between 
Applicants.  Accordingly,  Applicants 
believe  that  the  Substitutions  may 
require  an  order  exempting  the 
transactions  prohibited  under  Sections 
17(a)(1)  and  17(a)(2)  ofthe  1940  Act, 
pursuant  to  Section  17(b)  of  the  1940 
Act. 

15.  Rule  17a-7  under  the  1940  Act 
exempts  from  the  prt^bitions  of 
Section  17(a)  a  purchase  or  sale 
.transaction  between  registered 
investment  companies  or  separate  series 
of  registered  investment  companies 
whi(^may  be  affiliated  persons,  or 
affiliated  persons  of  affiliated  pereons, 
solely  by  reason  of  having  a  common 
investment  adviser  or  investment 
advisers  which  are  affiliated  persons  of 
each  other,  common  directora  and/or 
common  officen,  subject  to  certain 
specified  conditions.  As  the  affiliation 
among  the  Applicants,  however,  does 
not  arise  solely  by  reason  of  having 
common  investment  advisora,  directore, 
and/or  officere,  and  redemption  by  the 
Transferor  Portfolios  may  involve 
redemptions  of  securities  "in-kind" 
rather  than  for  cash,  the  Substitutions 
likely  would  not  satisfy  the  technical 
requirements  of  Rule  17a-7. 
Nonetheless.  Applicants  represent  that 
the  Substitutions  will  comply  with  the 
underlying  intent  of  Rule  178-7  in  all 
respect  for  the  following  reasons.  First, 
although  the  Substitutions  would 
involve  partial  redemption  of  securities 
"in-kind"  rather  than  the  "all-cash,"  as 


required  imder  subsbction  (a)  of  Rule 
17a-7,  such  transactions  likely  woidd 
be  less  amenable  to  self-dealing  than 
corresponding  "all-cash"  transactions. 
Moreover,  redemptions  in  kind  would 
reduce  brokerage  commissions  or  other 
remuneration  ordinarily  paid  in 
connection  with  securities  transactions. 
Second,  because  the  Substitutions  will 
be  effected  at  the  independent  current 
market  price  and  are  consistent  with  the 
poUcies  of  each  ofthe  Transferor  and 
the  Transferee  Portfolios,  the 
Substitutions  would  comply  with  both 
the  technical  requirements  and 
underlying  intent  of  subsections  (b)  and 
(c)  of  the  Rule.  Third,  to  the  extent 
consistent  with  investment  objectives 
and  applicable  divereification 
requirements.  Applicants  will  effect 
redemption  "in-kind"  to  reduce  any 
brokerage  commissions  or  other 
remuneration  usually  paid  in 
connection  with  seouities  transactions, 
as  contemplated  by  subsection  (d)  of  the 
Rule.  Finally,  because  the  Substitutions 
would  occur  only  once,  the  formal 
written  compliance  procedure  required 
under  subsections  (e)  and  (f)  of  the  Rule 
would  prove  inapplicable. 

Request  for  Order  Pursuant  to  Section 
6(c)  and  Rule  1 7d-l  ofthe  1940  Act 

16.  Section  17(d)  ofthe  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  affiUated 
person,  acting  as  principal,  from 
effecting  any  transaction  in  which  such 
registered  investment  company,  or  a 
company  controlled  by  such  registered 
investment  company,  is  a  joint 
participant  with  such  person,  in 
contravention  of  Commission  rules 
designed  to  limit  or  prevent 
participation  by  the  registered 
investment  company  "on  a  basis 
different  from  or  less  advantageous 
than"  that  ofthe  affiliated  pereon.  Rule 
17d-l(a)  prohibits  any  ofthe  persons 
described  above,  acting  as  principal, 
from  participating  in,  or  effecting  "any 
transaction  in  onmection  with,  any 
joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  in 
which  any  such  registered  investment 
company,  or  a  company  controlled  by 
such  registered  company,  is  a 
participant"  unless  the  Commission  has 
approved  the  joint  enterprise, 
arrangement  or  plan. 

17.  Applicants  state  that  they  may  be 
deemed  to  be  affiliated  persons  of  each 
other  under  Section  2(a)(3)  of  Uie  1940 
Act,  and  that  the  Substitutions  will 
involve  transactions  that  may  be 
deemed  to  implicate  Section  17(d)  ofthe 
1940  Act  and  Rule  17d-l  thereunder. 


18.  The  simultaneous  purchase  and 
sale  transactions  involve  a  number  of 
registered  investment  companies,  and 
each  such  purchase  and  sale  transaction 
is  dependent  on  the  other.  Each 
transaction  therefore  may  be  deemed  to 
be  in  connection  with  a  joint 
arrangement  within  the  contemplation 
of  Section  17(d)  of  the  1940  Act  and 
Rule  17d-l  thereunder.  Applicants 
request  an  order  pureuant  to  Section 
6(c)  and  Rule  17d-l  to  riiminate  any 
question  of  compliance  with  Section 
17(d)  and  Rule  17d-l. 

19.  Rule  17d-l  provides  for  the 
Commission  to  grant  an  order  upon 
request.  In  {lassing  upon  such  request, 
the  Commission  is  to  consider  whether 
the  participation  ofthe  management 
investment  companies  is  consistent 
with  the  provisions,  policies  and 
purposes  of  the  1940  Act  and  the  extent 
to  which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

20.  Section  6(c)  of  die  1940  Act 
provides  that  the  Commission  may  grant 
an  order  exempting  persons  and 
transactions  from  any  provision  or 
provisions  of  the  1940  Act  as  may  be 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fefrly  intended  by  the  p^cy  and 
provisions  ofthe  1940  Act.  For  all  the 
reasons  stated  herein,  Applicants 
submit  that  the  Substitutions  are 
consistent  with  the  provisions,  policies 
and  purposes  of  the  1940  Act  and  that 
the  participation  of  each  of  the  parties 
to  the  Substitutions  will  be  on  an  equal 
basis  and  consistent  with  their 
respective  participation  in  the 
Substitutions,  and  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
1940  Act. 

21.  Based  on  the  foregoing, 
Applicants  represent  that  the 
Substitutions  and  the  related 
transactions  meet  all  the  requirements 
of  Section  6(c)  ofthe  1940  Act  and  Rule 
17d-l  thereunder,  and  are  consistent 
with  applicable  precedent,  and  request 
that  an  order  of  exemption  from  Section 
17(d)  and  approval  pursuant  to  Section 
6(c)  and  Rule  17d-l  be  granted. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investore  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act. 
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For  the  Cnmmiiwioa  by  the  Division  of 
Investment  Managemoat.  pursuant  to 
delegated  authority.    ' 
Mugant  H.  McFarla^. 
Deputy  Secnkuy. 
(FR  Doc  06-29920  Fifcd  12-7-95;  8:45  am] 


Fifcd  12- 
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piiiiMi  Ng  as-axaft 

FWng  Under  th«  PiMc  UtUlty  Holding 
Company  Act  of  1905,  as  Amended 

rAcn 


December  1, 1995. 

Notice  is  hereby  ^ven  that  the 
following  filing(s)  has/have  been  made 
with  the  Commissiqn  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declarati(ni(s)  for  complete 
statements  of  the  pibposed 
transacti<m(s)  suinniarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspectic^i  through  the 
Commission's  Offic^  of  Public 
Reference. 

Interested  person^  wishing  to 
comment  or  request;  a  hearing  on  the 
application(s)  and/<)r  declaration(s] 
should  sutoiit  their' views  in  writing  by 
December  26, 1995,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  29549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  afldreBs(es]  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  bp  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  nodfied  of  any  bearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  ^pplication(s)  and/ 
or  declaration(s),  asfiled  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  efiiective.    j 

Eaatam  Utilities  Aaiodaies, 
7287) 

Eastern  Utilities  Associates  ("EUA"). 
a  registered  holding  and  its  wholly 
ownisd  nonutility  subsidiary  company, 
EUA  Cogenex.  Corpl  ("Cogenex").  both 
at  P.O.  2333,  Bostod,  Massachusetts 
02107,  have  filed  a  post-effective 
amendment  under  sections  9(a)  and  10 
of  the  Act  to  their  atolication- 
declaration  previously  filed  under 
sections  6(a),  7. 9(&\,  10, 12(c).  12(0.  and 
13(b)  of  the  Act  and  rules  42,  45, 87,  90. 
and  91  thereunder. 

By  prior  wder  in  this  proceeding 
dated  December  19, 1986,  the 
Commission  authorized  EUA  to  acquire 


,etaL(70- 


Cogenex  (HCAR  Release  No.  24273). 
Subsequent  orders  of  the  Commission 
authorized  Cogenex  to  engage  in 
additional  activities  and  removed 
restrictions  on  the  amount  of  revenues 
Cogenex  could  receive  from  customers 
outside  New  England  [see.  e.g.,  HCAR 
Release  Nos.  26232  (Feb.  15, 1995), 
26135  (Sept  30, 1994).  25982  (Jan.  28, 
1994),  and  25636  (Sept.  17. 1992)).» 

Cogenex  designs,  finances,  installs 
and  maintains  energy  conservation 
systems.  Cogenex  provides  energy 
management  services  ("EMS")  directly 
to  institutional  commercial,  industrial 
and  governmental  customers  to  reduce 
their  energy  costs  and  consumption. 
Cogenex  employs  energy  efficiency 
technology  and  equipment  in  its  ^AS 
program  through  building  automation, 
lighting  modifications,  boiler 
replacement,  and  other  heat  recovery 
methods  to  reduce  electrical  energy  and 
fuel  consumption  and  related  energy 
costs  of  its  customers.  Cogenex  earns 
fees  for  these  services  primarily  through 
shared  savings  agreements  under  whidi 
Cogenex  is  paid  a  portion  of  the 
customers'  energy  savings. 

Cogenex  also  participates  in  demand 
side  management  ("DSM")  programs 
sponsored  by  electric  utilities  as  a 
means  to  decrease  base  load  and  peak 
demand  on  the  utilities'  systems.  In 
DSM  programs,  Cogenex  provides  EMS 
services  to  the  utility's  customers  to 
reduce  their  energy  demands.  The 
utility  pays  Cogenex  based  on  the 
reduction  in  demand,  and  Cogenex  may 
also  receive  a  portion  of  the  customer's 
savings. 

Cogenex  now  proposes  to  provide 
services  relating  to  the  furnishing  and 
conservation  of  water  to  the  types  of 
customers  to  whom  it  furnishes  EMS 
services.  Cogenex  proposes  to  provide 
such  water  services  packaged  with  its 
EMS  services  or  on  a  stand  akme  basis. 

American  Electric  Power  Company, 
Inc.,  el  al.  (70-8307) 

American  Electric  Power  Company. 
Inc.  ("AEP"),  a  registered  holding 
company,  and  its  nonutility  subsidiary 
company,  AEP  Energy  Services,  Inc. 
("AEPES")  (collectively,  "Applicants"), 
both  at  1  Riverside  Plaza.  Columbus, 
Ohio  43215.  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  filed  under  sections  6(a).  7. 
9(a),  10, 12(b).  and  13(b)  of  the  Act  and 
rules  45,  54.  87.  90.  and  91  thereunder. 

AEPES  is  engaged  in  the  business  of 
selling  management,  technical  and 
training  expertise  both  to  certain  AEP 


■  Cogenex  announced  on  September  28, 1995.  that 
It  was  diKontinuing  one  of  it*  principal  business 
segments  involving  small  self-generation  projects. 


affiliates  and  to  non-affiliates.  AEPES 
requests  authorization  to  make  financial 
and/or  technical  contributions  to  assist 
research  and  development  efforts  of 
non-affiliated  entities.  As  a  result  of 
such  contributions,  AEPES  may  receive 
a  license  to  use  and/or  a  right  to 
sublicense  intellectual  property 
developed  by  those  entities  ("Non> 
Affiliate  Intellectiial  Property").  If 
AEPES  became  entitled  to  receive  an 
equity  interest  in  a  non-affiliated  entity 
to  wUch  sudi  contributions  were  made, 
AEPES  would  sell  the  interest  to  an 
affiliate,  AEP  Investments.  Inc.,  at  its 
feir  market  value,  subject  to  the  receipt 
of  any  required  regtilatory  approvals. 

AEPES  is  also  engaged  in,  among 
other  things,  the  business  of  selling  or 
otherwise  providing  access  to 
intellectual  property  developed  by  AEP 
affiliates  for  their  own  use.  Currently, 
AEPES  pays  to  any  such  affiliate  in 
perfwtuity  a  certain  portion  of  the 
revenues  realized  bom  any  disposition 
of  such  intellectual  property. 
Specifically,  A£PES  pays  the  affiliate  (a) 
70%  of  the  revenues  fit)m  the 
intellectual  property  irntil  the  affiliate 
recovers  its  direct  costs  of  making  the 
property  available  and  (b)  20%  of  such 
revenues  thereafter.  Additionally, 
AEPES  makes  intellectual  property  it 
develops  available  to  AEP  affiliates 
without  charge,  except  for  actual 
expenses  incurred  by  AEPES  in 
connection  with  making  such 
intellectual  property  so  available. 

AEP  and  AEPES  propose  that,  if 
AEPES  disposes  of  intellectual  property 
developed  by  an  affiliate  for  its  own  use 
and  which  such  affiliate  retains  a  right 
to  use,  AEPES  would  pay  that  affiliate 
an  amount  equal  to  the  costs  the  affiliate 
directly  incurred  in  making  the  property 
available  to  AEPES.  For  dispositions  by 
AEPES  of  intellectual  property 
developed  by  an  AEP  affiliate  for  its 
own  use,  but  which  that  affiliate  no 
longer  would  be  able  to  use.  AEPES 
would  continue  to  reimburse  that 
affiliate  an  amount  equal  to  the 
affiliate's  development  costs.  If  an  AEP 
affiliate  developed  intellectual  property 
not  for  its  own  use  but  for  use  by 
AEPES,  AEI^S  would  also  pay  that 
affiliate  an  amount  equal  to  the 
affiliate's  development  costs.  AEPES 
additionally  proposes  that  any 
disposition  on  Non-Affiliate  bitellectual 
Property  to  an  AEP  affiliate  would  be  at 
cost.  Any  intellectual  property 
developed  by  AEPES  would  be  made 
available  to  AEP  affiliates  at  the  direct 
cost  of  makmg  such  property  available. 

Also,  AEreS  requests  authority  to 
provide  or  broker  financing  to 
customers  in  connection  with  and  to 
support  the  sale  of  goods  or  provision  of 


services  throu^  direct  loan,  installment 
purchase,  operating  or  finance  lease 
arrangements  (including  sublease 
arrangements)  or  loan  guarantees. 
Interest  on  loans  and  imputed  interest 
on  lease  payments  will  be  at  prevailing 
market  rates.  The  obligations  will  have 
terms  of  one  to  thirty  years  and  be 
secured  or  unsecured.  AEPES  also  may 
assign  obligations  acquired  from 
customers  to  banks  or  other  financial 
institutions  with  or  without  recourse. 

In  additicm.  AEP  is  authorised 
through  DeoMnber  31, 1995  to  guarantee 
debt  of  AEPES  to  third  parties  in  an 
amoimt  not  to  exceed  a  total  of 
$51,000,000.  AEP  proposes  to  extend 
this  authority  through  December  31, 
1998. 

PnUic  Service  Coopany  of  Oklahoma 
(70-8711) 

Public  Service  Company  of  Oklahoma 
("PSOK"),  located  at  212  East  6tii  Street, 
Tulsa.  C^lahoma  74119-1212.  a  wholly- 
owned  public-iitility  subsidiary 
company  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  has  fileid  an  application  imder 
sections  9(a)  and  10  of  the  Act  and  rule 
54  thereunder. 

PSOK  requests  authorization  to  make 
jequity  and  d^  investments  totaling 
$3300,000  in  four  Oklahoma  limited 
liability  companies.  RIKA  Management 
Company,  LX.C  ("RIKA").  Universal 
Power  Products  Company.  LL.C 
("Universal"),  Automated  Substation 
Development  Company,  L.L.C 
("Automated")  and  RC  Training,  L.L.C, 
(Tiaining'l  (collectively,  the  "RIKA 
Companies"),  engaged  in  the 
develoimiflnt  and  omunercialization  of 
computer  automation  technology  for  the 
electric  power  industry. 

The  predecessor  to  the  RIKA 
Companies.  Relay  Concepts.  Inc. 
("Relay"),  reorgmtized  its  corporate 
structure  into  the  four  limited  liability 
RIKA  Companies  Teferred  to  above  on 
July  17. 1995.  As  a  consequence  of  this 
reorganization,  the  RDCA  Companies 
will  acquire  Relay's  three  existing  lines 
of  business: 

(1)  relay  testing  software.'  (2) 
electrical  substation  automation 
systems,^  and  (3)  personnel  training 


services.'*  Tbe  RIKA  Companies  will 
derive  substantially  all  of  their  revenues 
firom  the  development  and 
commercialization  of  software  that 
enhances  the  efficiency  of  substation 
operation  and  maintenance,  and  from 
the  sale  of  training  courses  relating  to  all 
phases  of  automated  testing  and 
maintenance  systems  as  well  as  on-site 
training  and  ccmsulting  services. 
Universal  will  be  the  primary  mariceting 
and  sales  arm  of  the  RDCA  Cmnpanies. 
Automated  will  be  a  research  and 
development  company,  with  no  sales  or 
support  function,  and  will  Ucense 
Universal  to  market  and  sell  the 
products  it  develops.  Training  will 
develop,  market  and  operate  training 
programs  as  a  separate  business.  RIFA 
will  provide  management  oversight  and 
administrative  support  and  control  of 
the  RDCA  Operating  Companies.  RDCA 
will  charge  each  of  the  RIKA  Operating 
Companies  for  all  direct  and  allocated 
costs  phis  a  management  fee  equal  to 
5%  of  all  cost  billing. 

On  July  17, 1995,  PSOK  and  RIKA 
entered  into  a  Software  Application 
Development  Agreement  ("Development 
Agreement")  pursuant  to  which  the 
RIKA  Companies  will  develop  certain 
substation  automation  software 
applications  for  PSOK  ("Software").' 
Under  the  Development  Agreement, 
PSOK  and  RIKA  each  have,  with  certain 
limitations,  a  perpetual,  non-exchisive 
and  unrestricted  license  to  use.  modi^, 
sublicense,  sell  or  otherwise  transfer  the 
Software.  Notvtrithstanding  its  rights 
under  the  Development  Agreement, 
PSOK  states  that  it  does  not  intend  to 
license  the  Software  to  non-affiliates 
and  is  not  requesting  authority  from  this 
Commission  to  engage  in  such  activity. 
PSOK  further  states  that  its  right  to 
license  the  Software  to  third  parties  vrill 
be  terminated  upon  consummation  of 
the  transactions,  described  below,  for 
which  it  is  seeking  authorization  (see 
footnote  5).  Inconsideration  for  RDCA's 
services  under  the  Development 
Agreement,  PSOK  has  agreed  to  pay 
RDCA  uprto  $3,050,000  to  be  made 


*  Relay  developed  a  protective  relay  testiiig 
software  pedcags.  known  as  Ultratest,  which  is  the 
first  automated  relay  testing  software  capable  of 
communicating  with  and  controlling  the  testing 
instruments  made  by  most  major  relay 
manufacturers. 

>  Relay  had  begun  the  definitian  phase  of  a 
substation  automation  project  that  will  combine  off- 
the-shelf  hardware  with  specially  developed 
software  to  provide  improved  substation 
communications,  maintenance  support  and  testing. 


available  to  RDCA  in  periodic 
installments,  commencing  upon  the 
execution  of  the  Development 
Agreement  and  continuing  through 
March  31. 1996.  As  of  October  30,  1995, 
PSOK  had  paid  RIKA  $1,500,000  of  Uiis 
amount. 

Subject  to  approval  of  the  investments 
by  the  Commission,  the  Development 
Agreement  calls  for  PSOK  and  RDCA  to 
execute  a  Member  Agreement  ("Member 
Agreement")  in  accordance  with  which 
the  $3,050,000  payable  to  RDCA  under 
the  Development  Agreement  to  fund 
development  of  the  Software  would  be 
converted  into  a  $750,000  capital 
contribution  to  Automated  and  a  loan  to 
RDCA  of  up  to  $2,300,000.  PSOK  would 
also  ms^e  a  $450,000  capital 
contribution  to  Universal.'  Like  the 
original  $3,050,000.  the  money  for  this 
additional  $450,000  investment  would 
come  from  internally  generated  funds. 
In  return,  PSOK  would  receive  RIKA's 
promissory  note  ("Promissory  Note"). 
50%  of  RIKA'S  outstanding  units  of 
membership,'  71%  of  Automated's 
outstanding  units  of  membership,"  48% 
of  Universal's  outstanding  units  of 
membership,  and  48%  of  Training's 
outstanding  units  of  meml)ership. 

Absent  an  event  of  defauh  ("Event  of 
Defeult")  as  defined  in  the  Member 
Agreement.  PSOK  would  hold  4%  of  the 
voting  rights  of  each  of  the  RDCA 
Companies  and  have  the  right  to 
designate  one  of  the  two  managers  of 
RDCA."  Upon  the  occurrence  of  an  Event 
of  Defeult.  RDCA  would  hold  one 
hundred  percent  (100%)  of  the  voting 
rights  of  Universal,  Automated  and 
Training,  the  bolder  of  a  majority  of  the 


4  Relay  established  a  training  facility  named 
Power  hidustry  1-eaming  Center  C'PILC").  Located 
in  Phoenix,  Arizona.  PILC  will  provide  training  to 
electric  utility  personnel  relating  to  automated 
systems  for  relays,  substations  and  other  electric 
utility  facilities  as  well  as  certain  basic  courses  in 
electric  generating  and  distribution  systems.  At 
present,  all  of  the  formal  training  programs 
developed  by  PILC  relate  to  products  developed  by 
the  RIKA  companies. 

>  PSOK  notes  that  PSOK  or  a  device  marrafacturer 
could  develop  the  Software  independently,  but 
states  that  development  by  ROCA  assures  a  more 
widely  acceptable  product.  It  suggests  that  software 
developed  l^  PSOK  would  only  be  suitable  tor  the 
devices  currently  In  use  in  the  CSW  system  and  that 
a  device  manubctut«r  would  have  difficulty  getting 
the  proprietary  protocols  of  a  competitor. 


•The  Member  Agreement  would  also 
memorialize  the  respective  rights  and  obligations  of 
PSOK  and  the  RDCA  Companies  regarding  the 
development  of  the  Software  and  the  management 
of  the  businesses  in  which  the  RIKA  Companies  are 
engaged  or  intend  to  engage.  Among  other  things, 
it  would  assure  PSOK  of  the  right  to  purchase  a 
non-exclusive  license  to  use  the  Software  under  the 
same  terms  and  conditions  as  the  license  RIKA  will 
offer  to  non-affiliated  utilities.  Such  license  would 
be  a  perpetual,  unrestricted  license  to  use  and 
modify  the  Software  at  a  fee  no  greater  than  the  fee 
RDCA  will  pay  Automated  for  the  right  to  market 
the  Software  to  non-affiliated  utilities,  and  would 
result  in  the  termination  of  PSOK's  right  to  license 
the  Software  to  third  parties. 

'Equity  in  a  limited  liability  company  is 
represented  by  units  of  membership  rather  than 
shares  of  company  stock,  and  holders  of  the  units 
are  referred  to  as  members  rather  than  shareholders. 
An  Oklahoma  limited  liability  company  is 
controlled  by  managers  rather  than  by  a  board  of 
directors. 

•After  payment  in  full  of  the  Promissory  Note, 
PSOK's  membership  interest  in  Automated  will  be 
reduced  from  71%  to  48%. 

»  Management  ttf  each  of  the  RDCA  Companies 
would  be  vested  in  two  managers,  who,  in  the  case 
of  the  RIKA  Companies  other  than  RDCA,  would  be 
elected  by  majority  vote  of  the  voting  rights  of  the 
members  of  such  RIKA  Company  at  an  annual  or 
special  meeting  called  for  that  purpose. 
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voting  rigiits  of  RQCA.  would  be  entitled 
to  designate  both  iflanagers  of  RDCA,  and 
the  voting  rights  of  RIKA  would  be 
apportioned  among  the  members  of 
RIKA  so  that  the  vofting  rights  held  by 
PSOK  on  the  one  hfnd,  and  the  other 
RIKA  members  on  Ae  other  hand, 
would  be  in  proporticua  to  the  amounts 
of  principal  and  interest  then 
outstanding  under  the  Promissory  Note 
and  any  RIKA  promissory  notes  held  by 
the  other  RIKA  members,  respectively. ^° 

Miarianppi  Power  Company  (70-8737) 

Mississippi  Power  Company 
("Mississippi").  2992  West  Beach, 
Gul^ort,  MississipDi  39501,  a  wholly 
owned  electric  public-utility  subsidiary 
company  of  The  Southern  Company,  a 
registered  holding  company,  has  filed 
an  application-declaration  imder 
sections  6(a],  7, 9(a],  10,  and  12(d)  of  the 
Act  and  rules  44,  sl.  and  54  thereunder. 

Mississippi  proposes  to  incur 
obligations,  from  tifie  to  time  on  or 
before  December  Slj.  2002.  in 
connection  with  th^  issuance  and  sale 
by  public  instrume$talities  of  one  or 
more  series  of  pollution  control  revenue 
bonds  ("Revenue  B^nds")  in  an 
aggregate  principal  amount  of  up  to  S75 
million. 

The  Revenue  Bodds  will  be  issued  for 
the  financing  or  reqnancing  of  the  costs 
of  certain  air  and  wkter  pollution 
control  fecilities  and  sewage  and  solid 
waste  disposal  facilities  at  one  or  more 
of  Mississippi 's  elettric  generating 
plants  or  other  facilities  located  in 
various  counties.  It  lis  proposed  that 
each  such  county  oi'  appropriate  public 
body  or  instrumentality  ("County")  will 
issue  its  Revenue  Bonds  to  finance  or 
refinance  the  costs  of  the  acquisitions, 
construction,  installation  and  equipping 
of  said  facilities  at  the  plant  or  other 
facility  located  in  it$  jurisdiction 
("Project"). 

The  Revenue  Boi^ds  will  mature  from 
one  to  40  years  froif  the  first  day  of  the 
month  in  which  they  are  initially  issued 
and  may,  if  it  is  deomed  advisable  for 
purposes  of  the  marketability  of  the 
Revenue  Bonds,  be  entitled  to  the 
benefit  of  a  mandatory  redemption 
sinking  fund  calculated  to  retire  a 
portion  of  the  aggregate  principal 
amount  of  the  Revefiue  Bonds  prior  to 
maturity. 

Mississippi  proposes  to  enter  into  a 
Loan  or  Installment  Sale  Agreement 
with  the  County  ("Agreement") 
pursuant  to  each  istue  of  the  Revenue 
Bonds,  and  Mississippi  may  issue  a 


>opSOK  states  that,  under  certain  circumstances 
foliowing  an  Event  of  Default.  PSOK  could  possibly 
obtain  a  majofiry  of  the  vbting  rights  of  RIKA  and/ 
or  be  in  a  position  to  dir^t  the  management  and 
aflairs  of  one  or  more  of  |fae  RDCA  Companies. 


Note  therefor,  or  the  County  will 
undertake  to  purchase  and  sell  the 
related  Project  to  Mississippi.  The 
proceeds  from  the  sale  of  the  Revenue 
Bonds  will  be  deposited  with  a  trustee 
("Trustee")  under  an  indenture  to  be 
entered  into  between  the  County  and 
such  Trustee  ("Trust  Indenture"), 
pursuant  to  which  such  Revenue  Bonds 
are  to  be  issued  and  seoured,  and  will 
be  applied  by  Mississippi  to  payment  of 
the  cost  of  construction  of  the  Project  or 
to  refund  outstanding  pollution  control 
revenue  obligations. 

The  Trust  Indenture  and  the 
Agreement  may  give  the  holders  of  the 
Revenue  Bonds  Uie  right,  during  such 
time  as  the  Revenue  Bonds  bear  interest 
at  a  fluctuating  rate,  to  require 
Mississippi  to  purchase  the  Revenue 
Bonds  fit>m  time-to-time,  and 
arrangements  may  be  made  for  the 
remarketing  of  any  such  Revenue  Bonds 
through  a  remarketing  agent. 
Mississippi  also  may  be  required  to 
purchase  the  Revenue  Bonds,  or  the 
Revenue  Bonds  may  be  subject  to 
mandatory  redemption,  at  any  time  if 
the  interest  thereon  is  determined  to  be 
subject  to  federal  income  tax.  Also  in 
the  event  of  taxability,  intereston  the 
Revenue  Bonds  may  be  effectively 
converted  to  a  higher  variable  or  fixed 
rate,  and  Mississippi  also  may  be 
required  to  indemnify  the  bondholders 
against  any  other  adchtions  to  interest, 
penalties  and  additions  to  tax. 

In  order  to  obtain  the  benefit  of 
ratings  for  the  Revenue  Bonds 
equivalent  to  the  rating  of  Mississippi's 
first  mortgage  bonds  outstanding  imder 
the  indenture  dated  as  of  September  1, 
1941  between  Mississippi  and  Bankers 
Trust  Company,  as  successor  trustee,  as 
supplemented  and  amended 
("Mortgage").  Mississippi  may 
determine  to  secure  its  obligations 
under  the  Note  and/or  Agreement  by    ■ 
delivering  to  the  Trustee,  to  be  held  as 
collateral,  a  series  of  its  first  mortgage 
bonds  ("Collateral  Bonds").  The 
aggregate  principal  amount  of  the 
Collateral  Bonds  would  be  equal  to 
either:  (1)  the  principal  amount  of  the 
Revenue  Bonds:  or  (2)  the  sum  of  such 
principal  amoimt  of  the  Revenue  Bonds 
plus  interest  payments  thereon  for  a 
specified  period. 

As  a  further  alternative  to,  or  in 
conjunction  with,  securing  its 
obligations  through  the  issuance  of  the 
Collateral  Bonds,  Mississippi  may:  (1) 
cause  an  irrevocable  letter  of  credit 
("Letter  of  Credit")  to  be  delivered  to 
the  Trustee;  and/or  (2)  cause  an 
insurance  company  to  issue  a  policy 
("Policy")  guaranteeing  the  payment  of 
the  Revenue  Bonds.  In  the  event  that 
either  the  Letter  of  Credit  is  delivered  to 


the  Trustee  or  the  Policy  is  issued, 
Mississippi  may  also  convey  to  the    •--■ . 
County  a  subordinated  security  interest 
in  the  Project  or  other  property  of 
Mississippi  as  further  security  for 
Mississippi's  obligations  under  the 
Agreement  and/or  the  Note.  However,  in 
the  event  that  Mississippi  is  unable  or 
determines  nut  to  issue  the  Collateral 
Bonds,  deliver  the  Letter  of  Credit  to  the 
Trustee  or  cause  the  Policy  to  be  issued, 
it  proposes  that  it  may  guarantee  the 
pa)rment  of  the  principal  of,  premium, 
if  any,  and  interest  on  the  Revenue 
Bonds. 

Mississippi  also  proposes  to  issue  and 
sell,  at  any  time  on  or  before  December 
31,  2002:  (1)  one  or  more  series  of  its  (a) 
first  mortgage  bonds  ("Bonds"),  having 
a  maturity  of  more  than  40  years  and  (b) 
one  or  more  series  of  prefeired  stock 
("Preferred")  in  an  aggregate  of  up  to 
$400  million  in  any  combination 
thereof. 

The  Bonds  will  be  issued  pursuant  to 
the  Mortgage,  as  to  be  further 
supplemented,  and  sold  for  the  best 
price  obtainable,  but  for  a  price  to 
Mississippi  of  not  less  than  98%  nor    - 
more  than  101  V4%  of  the  principal 
amount  thereof,  plus  accrued  interest  (if 
any),  which  may  be  an  adjustable 
interest  rate  determined  on  a  periodic 
basis,  or  a  fixed  interest  rate.  The  Bonds 
and/or  the  Preferred  may  be  subject  to 
a  mandatory  or  optional  cash  sinking 
fund.  Mississippi  may  enhance  the 
marketability  of  the  Bonds  by 
purchasing  an  insurance  policy  to 
guarantee  the  payment  when  due  of  the 
Bonds. 

Mississippi  seeks  authority  to  deviate 
from  the  provisions  of  the  Commission's 
Statement  of  Policy  Regarding  First 
Mortgage  Bonds  and  Preferred  Stock 
(HCAR  Nos.  13105  and  13106.  February 
16. 1956,  as  amended  by  HCAR  Nos. 
16369  and  16758,  May  8, 1969  and  June 
22, 1970,  respectively)  with  respect  to 
the  issuance  of  the  Bonds  and  Preferred. 

Indiana  Michigan  Power  Company  et 
al.  (70-8747) 

Indiana  Michigan  Power  Company 
("I4M"),  One  Summit  Square,  P.O.  Box 
60,  Fort  Wayne,  Indiana  46801,  an 
electric  public  utility  subsidiary 
company  of  American  Electric  Power 
Company,  Inc.  ("AEP"),  a  registered 
holding  company,  and  Blackhawk  Coal 
Company  ("Bladihawk"),  c/o  American 
Electric  Power  Service  Corporation,  161 
West  Main  Street,  Lancaster,  Ohio 
43130,  a  coal-mining  subsidiary  of  I&M, 
have  filed  an  application  under  sections 
9(a)  and  10  of  the  Act  and  rule  54 
thereunder. 

By  order  dated  September  20, 1985 
(HCAR  No.  23834),  the  Commission 


authorized  I&M  and  Blackhawk  to  enter 
into  transactions  to  implement  a 
settlement  agreement,  executed  on 
January  9, 1985  by  AEP,  its  associate 
companies  and  the  staff  of  the  Federal 
Energy  Regulatory  Commission 
("FERC")  ("Settlement  Agreement"), 
concerning  certain  coal  mining 
properties  located  in  Carbon  County, 
Utah,  including  coal  reserves  located 
west  of  the  Price  River,  together  with 
existing  surface  facilities  located  e^t  of 
the  Price  River  for  processing,  handling 
and  flipping  coal  ("Western  Reserves"). 
The  Settlement  A^eement  was 
intended  to  dispose  of  all  issues 
remaining  to  be  resolved  in  an 
investigation  by  FERC  of  the  coal 
procurement  and  pricing  policies  of 
AEP  and  its  associate  companies. 

By  subsequent  order  dated  May  1, 
1986  (HCAR  No.  24080),  the 
Commission  authorized  Blackhawk  to 
transfer  its  coal  mining  operations  with 
respect  to  the  Western  Reserves  to 
Castle  Gate  Coal  Company  ("Castle 
Gate")  and  Meadowlark,  Utah,  hic. 
("Meadowlark"),  subsidiaries  of  AMAX, 
Inc.  ("AMAX").  This  transfer  was 
accomplished  by  means  of  a  set  of 
transactions  involving  leases,  subleases, 
conveyances  and  assignments  with 
respect  to  the  various  sur&ce  interests, 
fee  coal,  coal  preparation  facilities, 
federal  and  state  leases,  structures, 
equipment,  permits  and  water  rights 
associated  with  the  Western  Reserves. 
Subsequent  to  May  30, 1986,  Castle 
Gate  merged  into  its  affiliate,  Amax  Coal 
Company  ("Amax  Coal");  Meadowlark 
changed  its  name  to  Amax  Land 
Company  ("Amax  Land");  and  AMAX 
merged  into  Cyprus  Amax  Minerals 
Company  ("CyprusAmax"). 

Blackhawk,  Amax  Land  and  Amax 
Coal  now  propose  to  amend  the  Lease 
Transaction  Agreement  to  provide  for 
the  exercise  by  Amax  Land  and  Amax 
Coal  of  the  ptirchase  options  for  four  of 
the  leases  entered  into  pursiiant  to  this 
authority  prior  to  the  end  of  the  initial 
terms  of  the  leases.  The  four  leases  will 
be  terminated,  Amax  Land  and/or  Amax 
Coal  will  take  title  to  all  of  the 

f)roperties  and/or  equipment  being 
eased  imder  the  four  leases.  In  lieu  of 
the  obligation  to  make  the  remaining 
quarterly  lease  payments,  as  partial 
Oinsideration  for  the  purchase,  Amax 
Land  and  Amax  Coal  will  execute 
promissory  notes  in  the  same  amounts 
and  at  the  same  dates  as  the  remaining 
lease  payments  under  the  four  leases. 
The  notes  will  be  guaranteed  by  Cyprus- 
Amax. Payment  of  the  consideration  for 
the  purchase  of  the  properties  will  be  in 
the  form  of  $5,700,000  in  cash  at  closing 
and  four  promissory  notes,  totalling 
approximately  $31.4  million.  The 


promissory  notes  will  be  secured 
initially  by  a  mortgage  and  security 
interest  in  the  properties  transferred. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  R  McFartand, 
Deputy  Secretary. 

(FR  Doc.  95-29918  Filed  12-7-95;  8:45  am) 
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[Rel.  No.  IC-21583;  811-8432] 

Smith  Breoden  institutional  Short 
Duration  U.S.  Qovemmant  Fund; 
Notica  of  Application 

December  1, 1995. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Smith  Breeden  Institutional 
Short  Duration  U.S.  Government  Fund. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 

FUJNQ  DATES:  The  application  was  filed 
on  August  22, 1995  and  amended  on 
November  2, 1995. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
HEARING  OR  NOTIFICATION  OF  HEARINC:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  Uie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  26, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicai)t,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW..  Washington,  D.C.  20549. 
Applicant,  100  Europa  Drive,  Suite  200, 
Chapel  Hill,  North  Carolina.  27514. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Grim.  Uw  Clerk,  at  (202)  942- 
0571,  or  Robert  A.  Robertson,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  t 

Applicant's  Representations 

1.  Applicant  is  a  registered  open-end 
management  investment  company 
organized  as  a  business  trust  imder  the 
laws  of  the  Commonwealth  of 
Massachusetts.  On  October  8, 1991. 
applicant  filed  a  Notification  of 
Registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act  and  a  registration 
statement  on  Form  N-lA  under  section 
8(b)  of  the  Act  and  under  the  Securities 
Act  of  1933.  The  registration  statement 
became  effective  on  February  24, 1992, 
and  the  initial  public  offering 
commenced  on.February  25, 1992. 

2.  On  March  1, 1995,  applicant's 
Board  of  Trustees  (the  "Board") 
unanimously  determined  through  a 
consent  action  that  the  continuation  of 
applicant  was  no  longer  in  the  best 
interest  of  applicant  or  its  shareholders. 
"The  Board  cietermined  that  applicant's 
shareholders  would  be  better  served  by 
a  liquidation  of  applicant's  assets. 
Applicant  is  the  master  fund  in  a 
master-feeder  arrangement.  The  master- 
feeder  arrangement  was  chosen  initially 
to  allow  flexibility  in  distribution.  The 
structure  allowed  applicant  to  be  sold  to 
institutional  investors  while  the  Smith 
Breeden  Short  Duration  U.S. 
Government  Series  (the  "Short  Series"), 
the  feeder  fund,  was  sold  to  retail 
investors.  This  two-tier  structiue  created 
redundancies  in  expenses.  As  a  result, 
the  Board  concluded  that  the  master- 
feeder  structure  was  no  longer  the  most 
economically  viable  alternative  over  the 
long  term.  The  Board  consented  to  a 
plan  of  liquidation  whereby  the  assets  of 
applicant  would  be  distributed  in  cash 
or  in-kind  to  applicant's  shareholders  in 
complete  liquidation  of  applicant. 
Shareholder  approval  of  the  liquidation 
was  not  required  under  the  terms  of 
applicant's  declaration  of  trust,  and  thus 
no  shareholder  authorization  was 
obtained  in  connection  with  the 
liquidation.  Applicant  did  notify 
shareholders  of  the  plan  of  liquidation 
in  the  form  of  a  letter  signed  by  a 
majority  of  the  Board  and  sent  to  the 
shareholders  March  15, 1995. 

3.  On  March  31, 1995,  immediately 
prior  to  the  liquidation,  applicant  had  a 
total  of  22,190,030  shares  of  beneficial 
interest  outstanding.  At  such  time, 
applicant's  net  asset  value  was 
$221,304,914.56  in  the  aggregate  and 
$9.97  per  share. 

4.  On  March  31, 1995,  applicant 
liquidated  all  of  its  assets.  Applicant 
transferred  cash  in  the  amount  of 
$2,905,338.41  to  its  minority 
shareholdere,  who  held  291.315.48 
shares  immediately  prior  to  the 
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liquidation.  Each  mioority  shareholder 
received  $9.97  per  sl|are,  which  was 
equivalent  to  the  per  share  net  asset 
value  of  such  shares  on  such  date.  Also 
on  March  31. 1905,  a|>plicant 
transfared  all  of  its  (yther  assets  to  its 
majority  shaieholdei\  the  Short  Series, 
which  held  21.898.714.52  shares 
immediately  prior  tathe  liquidation. 
The  fair  market  value  of  the  assets    ' 
received  by  the  Short  Series  was 
$218,399,576.24.  Thf  Short  Series 
received  $9.97  per  share,  which  was 
equivalent  to  die  perishare  net  asset 
value  of  such  shares  pn  such  date. 

5.  The  Short  Series  assumed  all 
liabilities  of  applicaiit.  an  amount  equal 
to  $121,844,321.  All  expenses  incurred 
in  connection  with  tl^e  liquidation, 
which  amounted  to  «y>proximately 
$5,000  in  legal  foes,  trere  paid  by  the 
ShOTt  Swies.  Smith  Breeden  Associates, 
Inc.,  applicant's  inveetment  adviser, 
paid  applicant  the  balance  of 
unamortized  or'ganiz^tional  expenses  as 
of  Mardi  31 ,  1995.  ail  amount  equal  to 
117,869.24.  J 

6.  As  of  the  date  of  the  application, 
applicant  had  no  assets,  liabilities,  or 
shareholders.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  < 

7.  Applicant  is  nailer  engaged  nor 
proposes  to  engage  14  any  business 
activities  other  thian  (hose  necessary  for 
the  winding-up  of  its  affairs.  Applicant 
will  file  appropriate  certificates  of 
liquidation  with  the  Dxnmonwealth  of 
Massachusetts. 

For  the  Cnmninioa,  by  the  Division  of 
Investment  ManagemenI,  pursuant  to 
delegated  authority. 

Maqarel  H.  McFarlaa4. 

Deputy  Secretary. 

(FR  Doc.  95-29919  Filfld  12-7-95;  8:45  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

Ag«ncy  Form*  Subrtitlid  to  th«  oniM 
of  MMMgMiwnt  and  Budget  for 


Normally  on  Fridays,  the  Social 
Security  Administra^on  publishes  a  list 
of  information  collection  packages  that 
will  require  submission  to  the  Office  of 
Management  and  Budget  (C^fB)  for 
clearance  in  compUance  with  P.L.  96- 
511,  as  ammded  (P.L.  104-13  effective 
October  1, 1995),  Th#  Paperwork 
Reduction  Act.  Sincel  the  last  list  was 
published  in  the  Federal  Register  on 
December  1, 1995.  the  following 
information  collections  have  been 
proposed  or  will  require  extension  of 
the  current  OMB  approvals: 


(Call  the  SSA  Reports  Clearance  Officer 
on  (410)  965-4142  for  a  copy  of  the 
form(s)  or  package(8),  or  write  to  her  at 
the  address  listed  below.)  SSA  Reports 
Clearance  Officer:  Qiarlotte  S. 
Whitenight. 

1.  Inquiry  to  File  An  SSI  Child's 
Application— 0960-NEW.  The 
information  collected  on  the  form  will 
be  used  by  the  Social  Security 
Administration  to  document  the  earliest 
possible  filing  date  and  to  determine 
potential  eligibility  for  SSI  child's 
benefits.  The  respondents  are  claimants 
for  SSI  benefits. 

Number  of  Respondents:  2.100. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  350  hours. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
within  60  days  fiom  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Charlotte  S.  Whitenight, 
6401  Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore.  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  biirden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  December  1, 1995. 
Charfatte  Whilenigiit, 

tteports  Clearance  Officer  Social  Security 

Administration. 

(FR  Doc  95-29935  Filed  12-7-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
CoastGuard 

(CQD0e-«6-021] 

Houston/Galvwton  Navigation  Safety 
Adviaory  Conunitlea  Mooting 

aqemcy:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting.  ' 

SUMMARY:  The  HoustonA^lveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  wiU  meet  to  discuss 
waterway  improvements,  aids  to 
navigation,  current  meters,  and  various 
other  navigation  safety  matters  affecting 
the  Houston/Galveston  area.  The 
meeting  will  be  open  to  the  public. 


DATES:  The  meeting  will  be  held  fit)m  10 
a.m.  to  approximately  1  p.m.  on 
Thursday.  January  18. 1996. 
ADDRESSES:  The  meeting  vrill  be  held  in 
the  ccmference  room  of  the  Houston 
Pilots  Office.  8150  South  Loop  East, 
Houston,  Texas. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  M.M.  Ledet,  Recording  Secretary, 
Commander,  Eighth  Coast  Guard 
District  (oan).  Room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396. 
telephone  (504)  589-4686. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  meeting  is 
open  to  the  public  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting. 

The  tentative  agenda  for  the  meeting 
will  consists  of  the  following  items: 

(1)  Review  of  the  Houston  Ship 
Channel  2000  report. 

(2)  Report  firom  the  Waterways 
Subcommittee. 

(3)  Report  from  the  Navigation 
Subcommittee. 

(4)  Varioiis  Coast  Guard  aid  to 
navigation  improvement  initiatives  and 
waterway  analysis  studies. 

(5)  Updates  from  the  U.S.  Army  Corps 
on  various  waterway  improvement 
projects. 

Dated:  November  22, 1995. 
R«C  Noftn. 

Bear  Admiral,  U.S.  CoastGuard,  Commander, 
Ei^th  Coast  Guard  District. 
(FR  Doc.  95-29968  Filed  12-7-95;  8:45  am] 

MUJNO  COOC  4«10-14-M 

-* 

[CQD0»-«6-022] 

Houston/Gaivaaton  Navigation  Safety 
Adviaory  Commitlaa;  Navigation 
Suboommtttae  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Navigation 
Subcommittee  of  the  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
will  meet  to  discuss  various  navigation 
safety  matters  affecting  navigation  in  the 
Houston/Galveston  port  area. 
DATES:  The  meeting  will  be  held  from 
9:30  am.  to  11  a.m.,  on  Thursday, 
January  4, 1996. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Blackthorn  Memorial,  U.S.  Coast 
Guard  Base  Galveston,  1  Ferry  Road, 
Galveston,  TX  77553. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  M.M.  Ledet,  Recording  Secretary, 
Commander.  Eighth  Coast  Guard 


District  (oan).  Room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396, 
telephone  (504)  589-4686. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  meeting 
is  open  to  the  pubUc.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  will  consist  of 
discussion  of  previous 
recommendations  and  presentation  of 
new  items  for  consideration. 

Dated:  November  22, 1995. 
R.C  North, 

Rear  Admiral  U.S.  Coast  Guard  Commander, 

Eighth  Coast  Guard  District. 

(FR  Doc  95-29966  Filed  12-7-95;  8:45  am] 
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[CQD06-05-023] 

Houeton/Qalveston  Navigation  Safety 
Advisory  Committee;  Waterways 
Subcommittee  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Waterways 
Subcommittee  of  the  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
will  meet  to  discuss  various  navigation 
safety  matters  affecting  the  waterways  of 
the  Houston/Galveston  area. 

DATES:  The  meeting  will  be  held  from  11 
a.m.  to  1  p.m.,  on  Thursday,  January  4, 
1996. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Blackthorn  Memorial,  U.S.  Coast 
Guard  Base  Galveston,  1  Ferry  Road, 
Galveston,  TX,  77553. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
M.M.  Ledet,  Recording  Secretary, 
Commander,  Eighth  Coast  Guard 
District  (oan),  room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396, 
telephone  (504)  589-4686. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  meeting  is 
open  to  die  public.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  will  consist  of 
discussion  of  previous  ^ 

recommendations  and  presentation  of 
new  items  for  consideration. 


Dated:  November  22, 1995. 
R.C.  North, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Eigjtith  Coast  Guard  District. 

IFRDoc.  95-29967  Filed  12-7-95;  8:45  am] 
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Federal  Aviation  Administration 

RTCA,  Inc..  Special  Committee  185; 
Aeronautical  Spectrum  Planning 
Issues 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
185  meeting  to  be  held  on  January  3—4, 
1996,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue,  N.W.,  Suite  1020,  Washington, 
DC,  20036. 

The  agenda  will  be  as  follows:  (1) 
Administrative  Remarks;  (2) 
Introductions;  (3)  Review  and  Approval 
of  the  Agenda;  (4)  Review  and  Approval 
of  the  Summary  of  the  Previous 
Meeting;  (5)  Review  Rewrite  of  Changes 
Made  at  Last  Plenary  Meeting;  (6) 
Assignment  of  Tasks;  (7)  Other 
Business;  (8)  Date  and  PJace  of  Next 
Meeting. 

Attedance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue 
NW.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C,  on  December 
4, 1995. 

Janice  L.  Peters. 
Designated  Official. 
(FR  Doc.  95-29964  Filed  12-7-95;  8:45  am) 
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Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  of 
CompliiBnce 

In  accordance  with  Title  49  CFR 
Sections  211.9  and  211.41,  notice  is 
hereby  given  that  the  Federal  Railroad 
Administration  (FRA)  has  received 
requests  for  exemptions  from  or  waivers 
of  compliance  with  a  requirement  of  its 
safety  standards.  The  individual 
petitions  are  described  below,  including 
the  party  seeking  relief,  the  regulatory 


provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  f>eriod  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver. 
Petition  Docket  Number  RSGM-95-9) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief  . 
Counsel,  FRA,  Nassif  Building,  400 
Seventh  SUeet  SW.,  Washington,  DC 
20590.  Communications  received  within 
45  days  of  the  date  of  publication  of  this 
notice,  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m.-5:00  p.m.)  in  Room 
8201.  Nassif  Building,  400  Seventh 
SUeet  SW.,  Washington,  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Tioga  Central  Railroad  (TIOC) 

(Waiver  Petition  Docket  Number  RSGM- 
95-9) 

The  TIOC  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (Title  49 
CFR  Part  223)  for  five  locomotives  and 
seven  passenger  cars.  The  TIOC  has 
relocated  their  tourist  passenger 
operation  from  Owego,  New  York,  to 
Wellsboro,  Pennsylvania.  The  train 
operates  on  the  former  Consolidated 
Rail  Corporation  Coming  Secondary 
line  from  Wellsboro,  Pennsylvania,  to  a 
point  south  of  the  Gang  Mills- Yard  in 
New  York.  The  railroad  states  the  route 
is  very  nu*al  with  a  few  small  hamlets 
along  the  way.  Vandalism  has  been 
minimal  since  relocating. 

Anthracite  Railroads  Historical  Society, 
Incorporated  (ATRW) 

(Waiver  Petition  Docket  Number  RSGM- 
95-10) 

The  ATRW  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (Title  49 
CFR  Part  223)  for  two  locomotives. 
Locomotives  CRP  56  and  57  were  built 
by  EMD  in  1948.  The  railroad  states  that 
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the  locomotives  are  equipped  with  FRA 
glazing  in  the  wind^iields  but  the 
original  safety  glass  pas  been  retained  in 
other  locations  for  h^orical  purposes. 
The  locomotives  araused  primarily  in 
excursion  passenger  service  but  will  be 
used  in  very  limited  freight  service.  The 
ATRW  operates  on  the  Southern 
Railroad  of  New  Jersey. 

W«t  lersey  Railroajl  (WJ) 

(Waiver  Petition  Do<iket  Number  RSGM- 
95-11) 

The  WJ  seeks  a  permanent  waiver  of 
compliance  with  ceitain  provisions  of 
the  Safety  Glazing  Standards  (Title  49 
CFR  Part  223)  for  one  locomotive.  The 
locomotive,  WJ  7803,  an  ALCO  model 
RS-3  road  switcher  built  in  19S2,  will     ' 
be  operated  on  15  miles  of  trade 
between  Hartford  and  Paw  Paw, 
Michigan.  The  area  |b  very  rural  and  not 
subject  to  vandalisnt 

Decatur  Junctioa 
(DT) 

(Waiver  Petition  Docket  Number  RSGM- 
95-12) 


RjjUway  ComiMuiy 

>odJret 
a  perma 


The  DT  seeks  a  pehnanent  waiver  of 
compliance  with  ceiltain  provisions  of 
the  Safety  Glazing  Standards  (Title  49 
CFR  Part  223)  for  one  locomotive.  The 
locomotive,  WJ  7804,  an  ALCO  model 
RS-3  road  switcher  built  in  1952,  was 
formerly  used  on  th<  West  Jersey 
Railroad  in  Salem,  New  Jersey.  The 
locomotive  will  be  c|>erated  on  15.4 
miles  of  track  between  Cisco  and 
(keen's  Switch,  Decatur,  Illinois,  and 
16.6  miles  between  ^Iwin  and 
Assumption,  Illinois  The  area  is  rural 
farm  country.  The  DT  has  trackage 
rights  on  the  Illinois!  Central  RaihtMd 
between  Elwin  and  green's  Switch  and 
operate  over  this  aree  no  more  than  one 
or  two  times  per  we#k. 

Vandalia  Railroad  ConqMuiy  (VKRQ 

(Waiver  Petition  Dot^et  Number  RSGA4- 
95-13) 


The  VRRC  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (Titie  49 
CFR  Part  223)  for  one  locomotive.  The 
locomotive,  number,  56,  is  an  ALCO 
Model  T-6  switcher,  Waiver  RSGM  94- 
21  was  recently  granted  to  the  West 
Jersey  Railroad  for  operation  of  this 
locomotive  at  Salem,  New  Jersey.  The 
locomotive  has  now  been  moved  to  the 
afBliated  VRRC  Th0  locomotive  will  be 
operated  over  approMmately  2.54  miles 
of  track  at  Vandalia,j  Illinois.  This  is  a 
small  rural  farming  (x>mmunity  with 
very  littfe  vandalisnl. 


MassachoMtts  Central  Railroad 
Corp<HatioB  (MCER) 

(Waiver  Petition  Dodcet  Number  RSGhf- 
95-14) 

The  MCER  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (Title  49 
CFR  Part  223)  for  one  locomotive.  The 
locomotive,  number  4243,  is  an  ALCO 
road  switchw.  The  MCER  operates  on 
approximately  24.8  miles  of  track 
between  Palmer  and  South  Bane, 
Massachusetts,  and  2.6  miles  on  the 
Bondsville  Branch  between  Forest  Lake 
Junction  and  Bondsville,  Massachusetts. 
The  railroad  states  there  have  been  no 
incidents  of  broken  glass  due  to 
vandalism. 

Florida  Central  Railroad  (FCEN) 

(Waiver  Petition  Docket  Number  RSGH4- 
95-15) 

The  FCEN  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safiaty  Glazing  Standards  (Title  49 
CFR  Part  223)  for  four  passenger  cars. 
The  cars  were  recently  acquired  bom 
the  New  Georgia  Railroad.  The  cars  will 
be  operated  four  to  five  times  per  week 
in  exoirsion  or  dinner  train  service. 

Southeastern  PeniuylTania 
Transportation  Authority  (SEPTA) 

(Waiver  Petition  Docket  Number  H-95- 

5) 

The  SEPTA  is  seeking  a  five  year  test 
waiver  of  compliance  from  Section         *" 
229.29(a)  of  the  Railroad  Locomotive 
Safety  Standards,  (Title  49  CFR  Part 
229)  for  33  electric  MU  locomotives. 
SEPTA  is  requesting  that  it  be  permitted 
to  extend  the  clean,  oil,  test  and  stencil 
(COT&S)  period  from  24  months  to  60 
months  on  8  test  cars  equipped  with  26- 
R  Brake  Equipment  and  25  test  care  with 
PS-68  Brake  Equipment.  The  test  cars 
represent  approximately  10  percent  of 
their  fleet  of  304  electric  MU 
locomotives.  SEPTA  states  that  the 
condition  of  the  brake  equipment  at  the 
two  year  overhaul  indicates  the 
maintenance  cycle  could  be  increased. 

The  test  locomotives  would  be 
selected  from  those  due  COT&S  at  the 
inception  of  the  test.  Each  test  car  will 
be  so  identified  and  its  computer  work 
report  will  show  the  test  status.  Major 
valvular  components  will  be  sealed  so 
that  tampering  or  changes  can  be 
detected.  Monitoring  will  consist  of  a 
weekly  check  of  road  failure  reports  and 
computer  work  order  records  as  well  as 
any  special  failure  reports,  and  a  check 
at  each  periodic  inspection  to  ensure 
that  the  original  test  components  are 
intact.  The  test  locomotives  will  be  run 
beyond  their  two  year  COT&S  cycle 


with  one  26-R  and  two  PS-68 
locomotives  being  overhauled  at  three 
and  four  year  intervals  after  their  last 
overhaul.  Each  valve  vrill  be  tested  prior 
to  a  tear  down  inspection  which  virill  be 
witnessed  by  SEPTA's  project  manager, 
manufecturer's  representatives  and 
FRA.  Failed  components  will  be 
analyzed  to  determine  if  the  feilure 
could  have  been  prevented  by  a  two 
year  COTftS  period.  Final  analysis  of 
the  data  will  be  used  to  determine  if  the 
COT&S  cycle  can  be  extended. 

Issued  in  Washington,  DC  on  Deceml)er  4, 
1995. 
MiilOlekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Progmm  Implementation. 

(PR  Doc.  95-29929  Filed  12-7-95;  8:45  am] 
■UMO  ooor4tio-os-p 


Notioe  of  Application  for  Approval  of 
Oisoontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Titia  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  Part  235  and 
49  U.S.C.  App.  26.  the  following 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
relief  from  the  requirements  of  Title  49 
CFR  Part  236  as  detailed  below. 
Block  Signal  Application  (BS-AP)-No. 

3367 
Applicant:  Burlington  Northern 

Railroad  Company,  Mr.  William  G. 

Peterson,  Director  Signal  Engineering, 

1900  Continental  Plaza,  Fort  Worth, 

Texas  76102-5304. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system,  on  the  two  main  tracks, 
between  milepost  337.1,  near  Chariton. 
Iowa,  and  milepost  310.0.  near  Halpin, 
Iowa,  on  the  Northern  Corridor, 
Galesburg  Division,  Ottumwa 
Subdivision;  consisting  of  the 
discontinuance  and  removal  of  18 
automatic  signals  and  installation  of  34 
automatic  signals. 

The  reason  given  for  the  proposed 
changes  is  to  respace  signals  associated 
with  the  installation  of  electronic  coded 
track  circuits. 
BS-AP-No.  3368 
Applicant:  CSX  Transportation, 

Incorporated,  Mr.  D.  G.  Orr,  Chief 

Engineer — Train  Control,  500  Water 

Street  (S/C  J-350).  Jacksonville. 

Florida  32202. 

CSX  Transportation.  Incorporated 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
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traffic  control  system,  on  the  single 
siding,  between  Demmler,  milepost 
PLYll.6  and  Riverton,  milepost 
PLY14.3,  Pennsylvania,  Cumberland 
DiviAon,  Pittsburgh  Subdivision: 
consisting  of  the  discontinuance  and 
removal  of  the  electric  locks  from  four 
hand-operated  switches,  and  establish 
Rule  105  for  the  method  of  operation  on 
the  siding. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  signal  system  no 
longer  needed  for  present  day  operation. 
BS-AP-^o.  3369 
Applicant:  Burlington  Northern 

Railroad  Company,  Mr.  William  G. 

Peterson.  Director  Signal  Engineering, 

1900  Continental  Plaza,  Fort  Worth, 

Texas  76102-5304. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  traffic 
control  system  on  the  single  main  track, 
between  milepost  310.0.  tiear  Neosho, 
Missouri,  and  milepost  345.0  near 
Afkm,  Oklahoma,  on  the  Southern 
Corridor.  Springfield  Division,  Monett 
Subdivision,  consisting  of  the 
discontinuance  and  removal  of  15 
automatic  signals,  the  discontinuance 
and  removal  of  2  absolute  signals,  and 
the  installation  of  20  automatic  signals. 

The  reason  given  for  the  proposed 
changes  is  to  respace  signals  associated 
with  the  installation  of  electronic  coded 
track  circuits. 
Rules  Standards  &  Instructions 

Application  (RS«tI-AP)-No.  1098 
Applicants:  Union  Pacific  Railroad 

Company.  Chicago  and  North  Western 

Transportation  Company,  Mr.  AX. 

Shoener,  Executive  Vice  President 

Operations.  1416  Dodge  Street,  Room 

1206,  Omaha,  Nebraska  68179. 

The  Union  Pacific  Railroad  Company 
and  Chicago  and  Northwestern 
Transportation  Company  (CNW)  jointly 
seek  relief  frtim  the  requirements  of 
Section  236.566  (49  CFR.  236.566)  of  the 
Rules.  Standard  and  Instructions  to  the 
extent  that  they  be  allowed  to  operate 
non-equipped  automatic  cab  signal/ 
automatic  train  stop  (ACS/ ATS) 
locomotives,  in  unit  coal  train  service, 
between  Lake  Bluff,  milepost  30.2  and 
Waukegan,  milepost  35.9,  Wisconsin,  on 
the  Kenosha  Subdivision  of  the  former 
CNW.  in  ACS/ ATS  territory. 

Applicant's  justification  for  relief:  To 
eliminate  train  delay,  additional 
operating  costs,  and  reduced  locomotive 
utilization  on  the  limited  fleet  of  ATS 
equipped  locomotives. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 


interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  bearing. 

Issued  in  Washington,  D.C  on  December  4, 
1995. 

PhilOlekszjrk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[FR  Doc.  95-29930  Filed  12-7-95;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

[Dociwt  No.  9S-64;  Notice  2] 

Decision  That  Nonconforming  1993 
Mercedes-Benz  500SL  and  1994  and 
1995  SL500  Passenger  Cars  Are 
Eligit)le  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1993  Mercedes- 
Benz  500SL  and  1994  and  1995  SL500 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1993 
Mercedes-Benz  500SL  and  1994  and 
1995  SL500  passenger  care  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
vehicles  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards  (the  U.S.-certified 
versions  of  the  1993  Mercedes-Benz 
500SL  and  1994  and  1995  SL500),  and 
they  are  capable  of  being  readily  altered 
to  conform  to  the  standards. 

DATES:  This  decision  is  effective 

December  8. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  Vehicle 

Safety  Compliance.  NHTSA  (202-366- 

5306). 


SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30T41(a)(l)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  imless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  R-90-007)  petitioned  NHTSA 
to  decide  whether  1993  Mercedes-Benz 
500SL  and  1994  and  1995  SL500 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  September  26, 1995  (60  FR  49661)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entiy.  VSP-140  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  decision. 
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Rnal  DaciskHi        i 

Accordingly,  on  tbe  basis  of  the 
foregoing,  NKTSA  l^ret)y  decides  that 
1993  Mercedes-Ben^  500SL  and  1994 
and  1995  SL500  (Nfodel  JD  129.067) 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  ^notor  vehicle  safety 
standards  are  subet^tially  similar  to 
1993  Mercedes-Bei^  500SL  and  1994 
and  1995  SL500  passenger  cars 
originally  manu&dpared  for  importation 
into  and  sale  in  thetJnited  States  and 
certified  under  49  I^.S.C.  30115,  and  are 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vdbicle  safisty  stanqards. 

Authority:  49  VS-Q  30141  (aHlKA)  and 
(b)(1):  49  CFR  593.8;  (jelegations  of  authority 
at  49  CFR  1.50  and  50a.8. 

lasued  on:  Decembci^  4, 1995. 
Marilynne  Jacob*.      I 

Director,  Office  of  Venicle  Safety  Compliance. 
[FR  Doc  95-29900  Fifed  12-7-95:  8:45  am] 
■LUNO  COM  4t1»-l»-M 

[Doetol  Na  96-78;  NMce  2] 

Decision  That  Nonconforming  1990 
liercedee  Benz  S60SEC  Paeeenger 
Cais  Are  Eligibie  f#r  Importation 

AGENCY:  National  l^ghway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  dfdslon  by  NHTSA 
that  nonconforming  1,990  Mercedes- 
Benz  560SEC  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1990 
Mercedes-Benz  SBOSEC  passenger  cars 
not  originally  manilfactiired  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally:  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufactiuer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  yersion  of  the  1990 
Mercedee-Benz  SSQSEC).  and  they  are 
capable  of  being  retdily  altered  to 
conform  to  the  standards. 
DATES:  This  dedsiao  is  efiiective 
December  8, 1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306).  I 

SUPPI.EMENTARY  INFORMATION: 

Back^oviid 


Under  49  U.S.C. 
(formerly  section 
National  Traffic 


S30141(a)(lMA) 
108(c)(3)(AKi)ofthe 
Motor  Vehicle 


and 


Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  imless 
NHTSA  has  decided  that  the  motor 
v^cle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
fat  importatitm  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiirers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Re^ster 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has  . 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rndster. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R- 
90t-007)  petitioned  NHTSA  to  decide 
whether  1990  Mercedes-Benz  560SEC 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  September  26, 1995  (60  FR  49663)  to 
afford  an  opportimity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
'  petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
imder  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-141  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1990  Mercedes-Benz  560SEC  (Model  ID 
126.045)  not  originally  manufectured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
substantially  similar  to  a  1990 


Mercedes-Benz  560SEC  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  *' 

Authority.  49  U.S.C  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  Decemli^r  4. 1995. 
Marilynne  Jacofaa,      . 

Director,  Office  of  VehM^  Safety  Compliance. 
[FR  Doc.  95-29902  Filed  12-7-95;  8:45  am] 
MUMQ  OOOC  4t10-(»-M 

[Docket  No.  95-75;  Notice  7\ 

Decision  That  Nonoonforming  1988 
Nissan  Maxima  Passenger  Cars  Are 
EligHile  for  Importation 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  decision  that  nonconforming  1989 
Nissan  Maxima  passenghr  cars  are 
eligible  for  importaticm. 

SUMMARY:  This  notice  annoimces  the 
decision  by  NHTSA  that  1989  Nissan 
Maxima  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applic^le  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactiired  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufecturer  as  comply 
with  the  safety  standards  (the  U.S.- 
certified  version  of  the  1989  Nissan 
Maxima),  and  they  are  capable  of  being 
readily  altered  to  conform  to  the 
standards.  •*.;•.-. 

DATE:  This  decision  ie^Cfective 
December  8, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPI.EMENTARY  IJOFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle^ 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufectured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  imless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originaUy  manufactiued 
for  importation  into  the  sale  in  the 
United  States,  certified  under  49  U.S.C. 


30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  ahered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  stibmitted  by  either  manufecturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Feideral  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  conunent  period,  . 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 


Liphardt  &  Associates  of 
Ronkonkoma,  New  York  (Registered 
Importer  R-90-004)  petitioned  NHTSA 
to  decide  whether  1989  Nissan  Maxima 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  September  12, 1995  (60  FR  47426)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Nunriier  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
imder  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-138  is  the 
vehicle  eligibility  nimiber  assigned  to 
vehicles  admissible  under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NlfTSA  hereby  decides  that  a 
1989  Nissan  Maxima  not  originally 
manufactured  to  comply  wi&  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1989  Nissan  Maxima  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141  (aHl)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8.    • 


Issued  on:  December  4, 1995. 
Marilynne  Jacobs, 
Director.  Office  of  Vehicle  Safety, 
Compliance. 

[FR  Doc.  95-29901  Filed  12-7-95;  8:45  am] 
MUMQ  OOOC  ttlfl  w  M 

Maritime  Administration 
[Dodwt  8-929] 

Mormae  Marine  Transport,  Inc.;  Notice 
of  Application  for  Written  Permiasion 
Under  Section  805(a)  of  the  Merchant 
Marine  Act.  1936,  as  Amended 

Mormae  Marine  Transport,  Inc. 
(Transport)  by  letter  of  November  22, 
1995,  requests,  pursuant  to  section 
805(a)  of  the  Merchant  Marine  Act. 
1936,  as  amended  (Act)  and  Article  Il- 
ls of  Operating-Differential  Subsidy 
Agreements  (ODSA)  MA/MSB-295(a), 
(b),  and  (c),  written  permission  to 
expand  the  scope  of  domestic 
operations  permitted  under  the  ODSA 
Contract  MA/MSB-295  to  include  the 
management  and  operation  of  the 
vessels  POTOMAC  TRADER, 
DELAWARE  TRADER,  and 
CHESAPEAKE  TRADER  (Vessels)  for 
Attransco,  Inc.  (Attransco),  purauant  to 
a  management  agreement  to  be  entered 
into  between  Mormae  Marine 
Enterprises  (Mormae)  and  Attransco. 

Mormae  and  Transport  are  oMmed  by 
Mormae  Marine  Group,  Inc.  (Parent). 
Transport,  Mormae  and  the  Parent  have 
common  ownersliip  as  well  as  common 
directors  and  officers. 

Transport  states  that  pursuant  to  a 
management  agreement  to  be  entered 
into  between  Attransco  and  Mormae, 
Mormae  will  become  the  manager  of  the 
Vessels.  The  Vessels,  Transport 
continues,  will  be  used  in  the  Jones  Act 
trade  in  essentially  the  same  manner  as 
is  currently  the  ease.  Transport  explains 
that  since  the  Vessels  will  essentially 
continue  their  current  services  as  they 
have  been  used  by  Attransco,  the 
management  of  the  Vessels  by  Mormae 
will  not  result  in  any  change  in 
competitive  conditions  for  U.S.-fiag 
vessels  providing  service  in  the  Jones 
Act  trade.  Transport  further  explains 
that  it  and  Mormae  are  entirely  separate 
corporate  entities  that  will  maintain 
separate  and  discreet  accounts  so  there 
will  be  no  issue  of  subsidy  leakage. 
Furthermore,  Transport  continues,  the 
only  benefit  which  Mormae  will  receive 
in  respect  of  the  operation  of  the  Vessels 
will  be  a  management  fee,  and  all  other 
benefits  of  operations  will  redound  to 
Attransco. 

In  Transport's  views,  no  U.S.-flag 
competitor  of  the  Vessels  will  be  subject 
to  any  changed  circimistances  or  unfair 


competition  as  a  result  of  the  change  in 
management  of  the  Vessels,  nor  will  the 
operati(»  of  the  Vessels  by  an  affiliate 
of  Transport  beprepidldal  to  the 
purposes  and  policies  of  the  Act. 

In  summary.  Transport  requests  that 
the  scope  of  domestic  operations 
permitted  under  ODSA  Contracts  MA/ 
MSB-295  (a),  (b).  and  (c)  be  modified  to 
incorporate  the  management  and 
operation  of  the  Vessels  and  requests 
approval  for  common  ownership, 
officers  and  directors  of  Mormae  and 
Transport. 

Finally,  Transport  advises  that 
Mormae  will  assume  management 
responsibilities  of  the  Vessels  on 
January  1,1996. 

The  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm  or 
corporation  having  any  interest  (within 
the  meaning  of  section  805(a))  in 
Transport's  request  and  desiring  to 
submit  comments  concerning  the 
request  must  by  5:00  pm  on  December 
15, 1995,  file  written  comments  in 
triplicate  with  the  Secretary,  Maritime 
Administration,  together  with  a  petition 
for  leave  to  intervene.  The  petition  shall 
state  clearly  and  concisely  the  grounds 
of  interest,  and  the  alleged  facts  relied 
on  for  relief. 

If  no  petition  for  leave  to  intervene  is 
received  within  the  specified  time  or  if 
it  is  determined  that  petitions  filed  do 
not  demonstrate  sufficient  interest  to 
warrant  a  hecuing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
received  fiom  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  oi>erations  (a) 
would  result  in  unfair  competition  to 
any  person,  firm,  or  corporation 
operating  exclusively  in  the  coastwise 
or  intercoastal  service,  or  (b)  would  be 
prejudicial  to  the  objects  and  policy  of 
the  Act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.805  (Operating-Differential 
Subsidies)). 

By  Order  of  the  Maritime  Administrator. 

Dated:  December  6. 1995. 
Jod  C.  Richard, 
Secretary. 
(FR  Doc.  95-30031  Filed  12-7-95;  8:45  am| 
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DEPARTMENT  OFtHE  TREASURY 

* 

Cowinumty  Dxwlctoimnt  Hnawdal 
bistltutiom  Fund;  Nodoe  of  Extension 
or  Due  DMee  and  AJvailebHtty  of 
Supplemental  Infoonalion  for  Notices 
of  Funds  AvaUabilHy  (NOFA)  Inviting 
AppHcalions  fbr  thf  Community 
Dsvaiopment  Financial  Institutions 
Program  and  ttie  ^k  Enterprise 
Award  Program 

AGENCY:  Conununit^  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury.       J 

ACTION:  Notice  of  ei^ension  of  due  dates 
and  availability  of  dupplemental 
information  for  notices  of  hmds 
availability  inviting|  applications. 

SUMMARY:  This  tuMpe  extends  the 
application  due  date  for  the  Bank 
Enterprise  Award  C'BEA")  Program  to 
January  16. 1996  and  for  the  Community 
Development  Finanicial  Institutions 
("CDFI")  Program  te  January  22. 1996 
from  the  dates  indicated  in  the  NOFAs 
published  on  October  19, 1995  inviting 
applications  for  th^CDFI  or  BEA 
programs.  This  notice  also  announces 
the  availability  and  distribution  of 
supplemental  information  to  assist 
potential  applicant^  in  completing  the 
applications  for  the^  two  programs. 
DATES:  This  notice  Extends  the 
application  due  datlB  from  December  15, 
1995  to  January  16. 1996  fbr  the  BEA 
Program  and  from  December  22, 1995  to 
January  22, 1996  fot  the  CDFI  Program. 
The  deadline  for  receipt  of  an 
application  is  4  p.ni.  Eastern  Standard 
Time  on  the  respec^ve  due  date.  An 
application  received  after  the  specified 
date  and  time  will  Sot  be  accepted  and 


\ 


will  be  retiuned  to  the  sender. 
Applications,  sent  by  FAX  will  not  be 
accepted. 

ADDRESSES:  An  application  and 
supplemental  information  may  be 
obtained  from  the  office  of  the 
Community  Development  Financial 
Institutions  Fund  (the  "Fund")  listed 
below  or  by  telephone  at  (202)  622- 
8662.  (This  is  not  a  toll  free  number.) 
An  application  must  be  sent  to:  The 
Community  "Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury.  1500  Pennsylvania 
Avenue.  N.W.,  Room  5116,  Washington, 
DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Commimity  Development  Financial 
Institutions  Fimd,  U.S.  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  N.W.,  Room  5116,  Washington, 
DC  20220,  (202)  622-8662.  (This  is  not 
a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  On 
October  19, 1995  the  Department  of  die 
Treasury  published  a  NOFA  for  the 
CDFI  Pro^am  (60  FR  54136)  and  a 
separate  NOFA  fbr  the  BEA  Program  (60 
FR  54140).  The  CDFI  Program  NOFA 
announced  the  availability  of  up  to  $31 
million  for  program  awards  and  gave  an 
application  deadline  of  December  22, 
1995.  The  BEA  Program  NOFA 
annoimced  the  availability  of  up  to 
$15.5  million  for  program  awards  and 
gave  an  application  due  date  of 
December  15, 1995.  In  response  to 
numerous  requests  by  potential 
applicants,  this  notice  extends  the 
application  due  dates  to  January  16, 
1996  for  the  BEA  Program  and  January 
22. 1996  for  the  CDFI  Program.  In 
addition,  the  Fund  has  prepared 


supplemental  information  to  assist 
potential  applicants  in  completing  the 
required  application  materials.  Ttis 
information  will  be  mailed  to  all  those 
who  attended  a  workshop  aimounced  in 
the  NOFAs  published  on  October  19, 
1995  and  to  those  on  the  Fund's  mailing 
Ust,  which  includes  those  who  have 
requested  an  application  from  the  Fund. 
Others  may  request  a  copy  of  this 
information  by  contacting  the  Fund. 

Authority:  12  U.S.C  4703, 4717:  Chapter . 
X.  Pub.L  104-19, 109  Stat  237;  12  CFR 
1805.700. 

Dated:  December  5, 1995. 
Kirsten  S.  Moy, 

Directm,  Community  Development  Financial 
Institutions  Fund. 

[FR  Doc.  95-29982  Filed  12-7-95;  8:45  am} 
BN.LINQ  CODE  4Sie-1»-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group, 
Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act,  as  amended 
(Public  Law  92-463;  5  U.S.C.  App.),  that 
the  Department  of  Veterans  Affairs' 
Special  Medical  Advisory  Group  has 
been  renewed  for  a  2-year  period 
begiiming  November  9, 1995,  through 
November  9, 1997. 

Dated:  November  29. 1995. 

By  Direction  of  the  Secretary: 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc  95-29924  Filed  12-7-95;  8:45  am] 
MUJNQ  CODE  S32»-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the'  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


AFRICAN  DEVELOPMENT  FOUNDATION 

Board  of  Directors  Meeting 

TIME:  11:30  a.m.-2:00  p.m. 

PLACE:  ADF  Headquarters. 

DATES:  Tuesday,  December  12. 1995. 

STATUS:  Open. 

Agenda 

11:30  a.m. — Lunch 
12:00  noon — Chairman's  Report 
12:15  p.m. — President's  Report 
1:00  p.m. — Other 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Ms. 
Janis  McCollim,  Executive  Assistant  to 
the  President,  who  can  be  reached  at 
(202)  673-3916. 
William  R.  Ford, 
President. 
(FR  Doc.  95-30077  Filed  12-6-95;  1:42  pml 

BILLma  CODE  611«-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:30 
a.m.,  Wednesday,  December  13, 1995, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  recommendations  regarding 
the  Federal  Reserve  Board's  affirmative 
action  policy.  (This  item  was  originally 
announced  for  a  closed  meeting  on  December 
6, 1995.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 


Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  December  6, 1995. 
Jennifisr  J.  Joluison, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  95-30044  Filed  12-6-95;  10:39  ami 

aiLUNG  CODE  ano-oi-p 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
December  13, 1995. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  the 
item  be  moved  to  the  discussion  agenda. 

1.  Publication  for  comment  of  proposed 
amendments  to  Subpart  A  of  Regulation  S 
(Reimbursement  for  Providing  Financial 
Records;  Recordkeeping  Requirements  for 
Certain  Financial  Records)  regarding 
reimbursement  of  certain  costs  incurred  by 
financial  institutions. 

Discussion  Agenda 

2.  Proposed  policy  statement  describing 
how  interest  rate  risk  will  be  measured  and 
evaluated  for  supervisory  purjxwes  (proposed 
earlier  for  public  comment;  Docket  No.  R- 
0802). 

3.  Propose^  1996 Federal  Reserve  Bank 
budgets. 

4.  Cost  of  Federal  Reserve  notes  in  1996. 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 


Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  December  6, 1995.  . 
lennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-30045  Filed  12-6-95;  10:39  am] 

BILLING  CODE  tZIO-OI-P 


U.S.  NATIONAL  COMMISSION  ON  LIBRARIES 
AND  INFORMATION  SCIENCE 

STATUS:  Open. 

MEETING:  Meeting  of  the  U.S.  National 
Commission  on  Libraries  and 
Information  Science  (NCUS). 

DATE  AND  TIME: 

December  14, 1995—10:10  a.m. 


:45 


p.m. 


December  15. 1995 — 9:00  a.m.-2:30 
p.m. 

PLACE:  Room  SH-708,  Hart  Senate 
Office  Building  (HSOB).  Second  St.  and 
Constitution  Ave.,  N.E.,  Washington, 
DC. 

MATTERS  TO  BE  DISCUSSED: 

Administrative  matters 

Status  reports  on  FY  1996  appropriations  and 

continuing  resolution(s) 
Status  report  and  discussion  of  NCLIS 

involvement  with  Library  Services  and 

Technology  Act 
Status  report  on  other  Congressional 

initiatives  related  to  libraries  and 

information  services 
Status  report  on  NCLIS  projects,  FY  1995 
Strategic  planning  mini-retreat  led  by  NCUS 

Committee  on  Information  Policies 

To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Barbara  Whiteleather  (202-606-9200) 
no  later  than  one  week  in  advance  of  the 
meeting. 

Dated:  November  30. 1995. 
Peter  R.  Young, 

NCUS  Executive  Director. 

[FR  Doc.  95-30029  Filed  12-6-95;  8:45  am) 

BILUNG  CODE  7S27-01-M 


SIS 


UMI 


Friday 
December  8,  1995 


Part  II 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Part  400,  et  al. 
Medicare  Program;  Physician  Fee 
Schedule  for  Calendar  Year  1996; 
Payment  Policies  and  Relative  Value  Unit 
Adjustments;  Final  Rule  and  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  I 

Health  Care  nnandng  Administration 

42  CFR  Parts  400, 4b5, 410. 411. 412. 
413.414.415.417.^480 

[BPt>-8Z7-fq 


;lRsvlsions1 


Paymerrt  Policiaa  aMl  Adlustments  to 
the  naladve  ValiM  l|nlts  Under  the 
Physician  Fee  SehAlule  for  Calendar 
Year  1086 

AQENCV:  Heahh  Car^  Financing 
Adminisfiation  (HCFA).  HHS. 

ACTKM:  Final  mle  wfth  comment  period. 

1 

summary:  This  final!  mle  revises  various 
policies  affecting  payment  for  physician 
services  including  Kf  edicare  payment 
for  physician  services  in  teaching 
settings,  the  relativej  value  units  (RVUs) 
for  certain  existing  Procedure  codes, 
and  establishes  intcvim  RVUs  for  new 
and  revised  procedi)ie  codes.  The  rule 
also  includes  the  final  revised  1996 
geographic  practice  cost  indices. 

Ine  rule  redesignates  current 
regulations  on  teadiing  hospitals,  on  the 
services  of  physidalis  to  providers,  on 
the  services  of  physicians  in  providers, 
and  on  the  services  of  interns  and 
residents.  This  redeaignation 
consolidates  related  rules  affscting  a 
specific  audience  in  a  separate  part  and, 
th«eby,  makes  them  easier  to  use. 
DATES:  Effective  Date:  This  final  rule  is 
effective  January  1,  !l996,  except  part 
415  which  is  effective  July  1, 1996. 

Comment  Date:  We  will  accept 
comments  oa  interim  RVUs  for  new  or 
revised  procedure  codes  identified  in 
Addemhun  C  Comments  will  be 
considered  if  we  re()eive  them  at  the 
appropriate  addresvs,  as  provided 
below,  no  later  tha4  5  p.m.,  Febniary  6, 
1996. 

ADDRESSES:  Mail  wtitten  comments  (1 
original  and  3  copiqs)  to  the  follo«nng 
address:  Health  Cait  Financing 
Administration,  Department  of  Heelth 
and  Human  Services,  Attention:  BPD- 
827-FC,  P.O.  Box  7519,  Baltimore,  MD 
21207-0519. 

If  you  prefer,  you  may  deliver  your 
written  omunents  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washingtmii  DC  20201, 
or 
RocHn  C5-09-26,  7^  Security 

Boulevard,  Bahii^ore.  MD  21244- 

1850. 


Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-827-FC  Comments  received 
timely  will  be  available  ba  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  pjn.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Allison 
Herron  Eydt,  HCFA  Desk  Officer,  Office 
of  Information  and  Regulatwy  Affairs, 
Rm.  10235.  New  Executive  Office  Bldg.. 
Washington,  DC  20530. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  tMs  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Dociunents.  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  stock  number  069-001-00090-4 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Dociunents,  or  enclose  your  Visa  or 
MasterCard  niunber  and  expiration  date. 
Credit  card  orders  can  also  be  placed  by 
calling  the  order  desk  at  (202)  512-1800 
or  by  faxing  to  (202)  512-2250.  The  cost 
for  each  copy  is  $8.  As  an  alternative, 
you  can  view  and  photocopy  the 
Federal  Register  dociunent  at  most 
libraries  dcKsignated  as  Federal 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Seoster. 

Copies  of  the  source  files  for  this 
document  can  also  be  purchased  on 
high  density  3.5  inch  personal  computer 
diskettes  for  $20.00.  Send  your  request 
to:  Superintendent  of  Dociunents, 
Attention:  Electronic  Products,  P.O.  Box 
37082,  Washington,  DC  20013-7082. 
Enclose  a  dieck  or  money  order  payable 
to  the  Superintendent  of  Documents,  or 
enclose  your  Visa  or  MasterCard 
number  and  expiration  date.  Credit  card 
coders  for  the  diskettes  can  also  be 
placed  by  calling  (202)  512-1530  or  by 
faxing  to  (202)  512-1262.  The  file 
format  on  the  diskettes  is  comma 
delimited  ASCII,  Lotus  123,  and 
WordPerfect  5.1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shana  Olshan,  (410)  786-5714  (fwall 
issues  except  those  related  to  physician 
services  in  teaching  settings).  William 
Morse,  (410)  786-4520  (for  issues 
related  to  physician  services  in  teeching 
settings). 

SUPPt-EMENTARY  INFORMATION:  In  this 
final  rule,  we  provide  background  on 


the  statutory  authority  for  and 
development  of  the  physician  fee 
schediUe.  We  also  explain  in  detail  the 
process  by  which  certain  interim  work 
RVUs  are  reviewed  and,  in  some  cases, 
revised. 

Section  1848(c)(2)(B)  of  the  Social 
Seciuity  Act  (the  Act)  provides  that 
adjustments  in  RVUs  resulting  from  an 
annual  review  of  those  RVUs  may  not 
cause  total  physician  fee  schedule 
payments  to  difiiBr  by  more  than  $20 
million  from  what  they  would  have 
been  had  the  adjustments  not  been 
made.  Thus,  the  statute  allows  a  $20 
million  tolerance  for  increasing  or 
reducing  total  expenditures  under  the 
physician  fee  schedule.  We  have 
determined  that  net  increases  because  of 
changes  in  RVUs  for  codes  reviewed  as 
part  of  a  refinmnent  process,  the 
addition  of  new  codes  to  the  fee 
schedule,  and  the  revisions  in  payment 
policies  would  have  added  to  projected 
expenditures  in  calendar  year  1996  by 
approximately  $140  million.  Therefore, 
it  is  necessary  to  adjust  the  physician 
fee  schedule  conversion  factors  (CFs). 
We  have  made  the  adjustments  in  such 
a  manner  as  to  achieve  budget  neutrality 
as  we  were  best  able  to  estimate.  As  a 
result,  the  total  projected  expenditures 
fit>m  Uie  revised  fee  schedule  are 
estimated  to  be  the  same  as  they  would 
have  been  had  we  not  changed  the 
RVUs  for  any  individual  codes  or  added 
new  codes  to  the  fee  schedule.  We  have 
adjiisted  all  CFs  by  a  uniform 
adjustment  factor  of  0.9964,  which 
results  in  a  uniform  reduction  of  0.36 
percent  to  the  CFs  for  all  services. 

The  CF  is  a  national  value  that 
converts  RVUs  into  payment  amoimts. 
There  are  three  separate  CFs:  one  for 
siugical  services,  one  for  primary  care 
services,  and  one  for  nonsurgical 
services  other  than  primary  care.  The 
CFs  are  updated  annually. 

Anesthesia  services  are  paid 
differently  from  other  physicians' 
services  under  the  fee  schedule. 
Payment  for  anesthesia  services  is  based 
on  base  unit  RVUs  that  are  assigned  to 
each  service  and  on  time  units  that  can 
vary  by  procedure.  The  base  and  time 
units  are  multiplied  by  an  anesthesia- 
specific  CF,  not  the  CFs  used  for 
surgical,  nonsxugical,  or  primary  care 
services. 

This  final  rule  also  contains  the 
second  half  of  the  revisions  to  the 
geographic  practice  cost  indices  (GPCIs). 
Section  1848(e)(1)(c)  of  the  Act  requires 
that  the  GPQs  be  reviewed  and,  if 
necessary,  revised  at  least  every  3  years. 
Hie  first  review  was  required  by  1995. 
The  first-half  of  the  revision  was 
implemented  in  1995.  The  second  half. 
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puUished  in  Addendum  D,  is  effective 
January  1, 1996. 

Addenda  to  this  rule  provide  the 
following  information: 
Addendum  A — Explanation  and  Use  of 

Addenda  B  through  E. 
Addendiun  B — 1996  Relative  Value 

Units  and  Related  Information  Used 

in  Determining  Medicare  Payments 

for  1996. 
Addendum  C — Codes  with  Interim 

Relative  Value  Units. 
Addendiun  D— 1996  Geographic 

Practice  Cost  Indices  by  Medicare 

Carrier  and  Locality. 
Addendum  E — Procedure  Codes  Subject 

to  the  Site-of-Service  Differential. 
The  RVUs  and  revisions  to  payment 
policies  in  this  final  rule  apply  to 
physicians'  services  furnished  on  or 
after  January  1, 1996.  " 

For  those  codes  identified  in 
Addendum  C  of  this  final  rule  as  new 
or  revised  codes,  the  RVUs  and  update 
indicators  are  considered  to  be  interim 
as  they  have  not  been  published  before 
this  final  rule.  Therefore,  we  will  accept 
comments  on  these  interim  RVUs  and 
update  indicators  if  they  are  received  no 
later  than  5  p.m.  February  6, 1996.  The 
RVUs  for  the  remaining  codes  are  final. 

To  assist  readers  in  referencing 
sections  contained  in  this  final  rule,  we 
are  providing  the  following  table  of 
contents.  Some  of  the  issues  discussed 
in  this  final  rule  affect  the  payment 
policies  but  do  not  require  changes  to 
the  regulations  in  the  Code  of  Federal 
Regulations. 

Table  of  Contents 

I.  Background 

A.  L^islative  Requirements 

B.  Published  Changes  to  the  Fee  Schedule 
d  Components  of  the  Fee  Schedule 

Payment  Amounts 
D.  Summary  of  the  Development  of  the 
Relative  Value  Units 

1.  Work  Relative  Value  Units 

2.  Practice  Expense  and  Malpractice 
Expense  Relative  Value  Units 

Q.  Specific  Proposals  for  Calendar  Year  1996 
and  Responses  to  Public  Comments 

A.  Budget-Neutrality  Adjustments  for 
Relative  Value  Units 

B.  Bundled  Services 

1.  Hydration  Therapy  and  Chemotherapy 

2.  Evaluation  of  Psychiatric  Records  and 
Reports  and  Family  Counseling  Services 

3.  Fitting  of  Spectacles 

C  X-Rays  and  Electrocardiograms  Taken  in 

the  Emergency  Room 
D.  Extension  of  Site-of-Service  Payment 

Difiisrential  to  Services  in  Ambulatory 

Suigical  Centers 
E  Seivices  of  Teaching  Hiysicians 

1.  General  Background 

2.  Payment  for  Physician  Services 
Furnished  in  Teaching  Settings 

3.  Payments  for  Supervising  Physicians  in 
Teaching  Settings  and  ka  Residents  in 
Certain  Settings 


4.  Public  Comments  on  the  Teaching 
Physician  Proposal  in  the  Proposed  Rule 
and  Our  Responses 

F.  Unspecified  Physical  and  Occupational 
Therapy  Services  (HCFA  Common 
Procedure  Coding  System  Codes  M0005 
Through  M0008  and  H5300) 

G.  Transportation  in  Connection  With 
Furnishing  Diagnostic  Tests 

H.  Maxillofacial  Prosthetic  Services 
I.  Coverage  of  Mammography  Services 

III.  Anesthesia  Issues 

A.  Modifier  Units  for  Anesthesia  Services 

B.  Issue  for  Change  in  Calendar  Year 
1998 — ^Two  Anesthesia  Providers 
Involved  in  One_  Procedure 

IV.  Refinement  of  Relative  Value  Units  for 

Calendar  Year  1996  and  Responses  to 
Public  Comments  on  Interim  Relative 
Value  Units  for  1995 

A.  Summary  of  Issues  Discussed  Related  to 
the  Adjustment  of  Relative  Value  Units 

B.  Process  for  Establishing  Work  Relative 
Value  Units  for  the  1996  Fee  Schedule 

1.  Work  Relative  Value  Unit  Refinements 
of  Interim  and  Related  Relative  Value 
Units 

2.  Establishment  of  Interim  Work  Relative 
Value  Units  for  I^tew  and  Revised  Codes 
forl996 

V.  Issues  for  Discussion 

A.  Five- Year  Refinement  of  Relative  Value 
Units 

B.  Resource-Based  Practice  Expense 
Relative  Value  Units 

C  Case  Management  in  a  Fee-for-Service 
System 

VI.  Provisions  of  the  Final  Rule 

VII.  Collection  of  Information  Requirements 
VIII.Response  to  Comments 

IX.  Regulatory  Impact  Analysis 

A.  Regulatory  Flexibility  Act 

B.  Budget-Neutrality  Adjustments 
C  Bundled  Services 

1.  Hydration  Therapy  and  Chemotherapy 

2.  Evaluation  of  Psychiatric  Records  and 
Reports  and  Family  Counseling  Services 

3.  Fitting  of  Spectacles 

D.  X-Rays  and  Electrocardiograms  Taken  in 
the  Emergency  Room 

E.  Extension  of  Site-of-Service  Payment 
Differential  to  Services  in  Ambulatory 
Surgical  Centers 

F.  Services  of  Teaching  Physicians 

G.  Unspecified  Physical  and  Occupational 
Therapy  Services  (HCFA  Common 
Procedure  Coding  System  Codes  M0005 
Through  M0008  and  H5300) 

H.  Transportation  in  Connection  With 

Furnishing  Diagnostic  Tests 
I.  Maxillofecial  Prosthetic  Services 
).  Coverage  of  Mammography  Services 
K.  Two  Anesthesia  Providers  Involved  in 

One  Procedure 
L  Rural  Hospital  Impact  Statement 
Text  of  the  Final  Regulations 
Addenda 
Addendum  A — Explanation  and  Use  of 

Addenda  B  through  E 
Addendum  B — 1996  Relative  Value  Units 

and  Related  Information  Used  in 

Determining  Medicare  Payments  for 

1996 
Addendum  C — Codes  with  Interim  Relative 

Value  Units 


Addendum  D — 1996  Geographic  Practice 
Cost  Indices  by  Medicare  Carrier  and 
Locality 

Addendum  E — Procedure  Codes  Subject  to 
the  Site-of-Service  Differential 

In  addition,  because  of  the  many 
organizations  and  terms  to  which  we 
refer  by  acronym  in  this  final  rule,  we 
are  listing  these  acronyms  and  their 
corresponding  terms  in  alphabetical 
order  below: 

ASC    Ambulatory  surgical  center 
CF    Conversion  factor 
CFR    Code  of  Federal  Regulations 
CPT    (Physicians')  Current  Procedural 

Terminology  [4th  Edition,  1994, 

copyrighted  by  the  American 

Medical  Association]  DEFRA 

Deficit  Reduction  Act 
EKG    Electrocardiogram 
GPCI    Geographic  Practice  Cost  Index 
GME    Graduate  Medical  Education 
HCFA    Health  Care  Financing 

Administration 
HCPCS    HCFA  Common  Procedure 

Coding  System 
OBRA    Omnibus  Budget  Reconciliation 

Act 
ORA    Omnibus  Reconciliation  Act 
RUC    (American  Medical  Association 

Specialty  Society]  Relative  [Value] 

Update  Committee 
RVU    Relative  Value  Unit 
TEFRA    Tax  Equity  and  Fiscal 

Responsibility  Act 

I.  Background 

A.  Legislative  Requirements 

The  Medicare  program  was 
established,  in  1965  by  the  addition  of 
title  XVm  to  the  Social  Security  Act  (the 
Act).  Since  January  1, 1992,  Medicare 
pays  for  physician  services  under 
section  1848  of  the  Act,  "Pajanent  for 
Physicians'  Services."  This  section 
contains  three  major  elements:  (1)  A  fee 
schedule  for  the  payment  of  physician 
services;  (2)  a  Medicare  volume 
performance  standard  for  the  rates  of 
increase  in  Medicare  expenditures  for 
physician  services;  and  (3)  limits  on  the 
amoimts  that  nonparticipating 
physicians  can  charge  beneficiaries.  The 
Act  requires  that  payments  under  the 
fee  schedule  be  based  on  national 
uniform  relative  value  units  (RVUs) 
based  on  the  resources  used  in 
furnishing  a  service.  Section  1848(c)  of 
the  Act  requires  that  national  RVUs  be  . 
established  for  physician  work,  practice 
expense,  and  malpractice  expense. 

Section  1848(e)(1)(c)  of  the  Act 
requires  us  to  review  and,  if  necessary, 
adjust  the  geographic  practice  cost 
indices  at  least  every  3  years.  This 
section  of  the  Act  also  requires  us  to 
phase  in  the  adjustment  over  2  years 
and  implement  only  one  half  of  any 
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adjustment  if  more^than  1  year  has 
elapsed  since  the  list  geographic 
practice  cost  index  revision.  The 
geographic  practice  cost  indices  were 
first  implemented  In  1992  and  were  not 
reviewed  until  199».  We  implemented 
one  half  of  the  adjtistment  in  1995  and 
will  implement  th4  second  half  of  the 
adjustment  in  199fii. 

The  Act  requires!  that  payments  vary 
among  fee  schedule  areas  according  to 
geographic  indices*  In  generd,  the  fee 
schedule  areas  thai  existed  under  the 
prior  reasonable  charge  system  were 
retained  under  the  fee  schedule.  A 
detailed  discussion  of  fee  schedule  areas 
can  be  found  in  the  June  5, 1991 
proposed  rule  (56  fR  25832)  and  in  the 
November  25. 1991  final  rule  (56  FR 
59514).  We  are  required  by  section 
1848(e)(1)(A)  of  th#  Act  to  develop 
separate  indices  to^neasure  relative  cost 
differences  among  fee  schedule  areas 
compared  to  the  national  average  for 
each  of  the  three  fiae  schedule 
components.  Whil^  requiring  that  the 
practice  expense  geographic  practice 
cost  indices  and  malpractice  geographic 
practice  cost  indicts  reflect  the  full 
relative  cost  differences,  the  Act 
requires  that  the  wiark  indices  reflect 
only  one-quarter  of  the  relative  cost 
differences  compared  to  the  national 
average. 

B.  Published  Changes  to  the  Fee 
Schedule 

We  published  a  final  rule  on 
November  25, 1991,  (56  FR  59502)  to 
implement  section  1848  of  the  Act  by 
establishing  a  fee  schedule  for  physician 
services  furnished  on  or  after  January  1, 
1992.  In  the  November  1991  final  rule 
(56  FR  59511).  we  ^ated  our  intention 
to  update  RVUs  for  new  and  revised 
codes  in  the  American  Medical 
Association's  Physicians*  Current 
Procedural  Termiiiology  (CPT)  through 
an  "interim  RVU"  process  every  year. 
The  updates  to  thaRVUs  and  fee 
schedule  policies  IqUow: 

•  November  2S,<1992,  as  a  final  notice 
vrith  comment  period  on  new  and 
revised  RVUs  only  (57  FR  55914). 

•  December  2, 1993,  as  a  final  rule 
with  comment  period  (58  FR  63626) 
announcing  revised  payment  policies 
and  RVUs  for  1994-  (We  solicited 
comments  on  newjand  revised  RVUs 
only.)  I 

•  December  8,  li994,  as  a  final  rule 
with  comment  period  (59  FR  63410)  to 
revise  the  geographic  adjustment  factor 
values,  fee  schedule  payment  areas,  and 
payment  policies  4nd  RVUs  fen- 1995. 
The  final  rule  also  i  discussed  the  process 
for  periodic  review  and  adjustment  of 
RVUs  not  less  frequently  than  every  5 


years  as  required  by  section 
l848(c)(2)(B)(I)  of  the  Act. 

Prior  Federal  Register  Documents 

The  information  in  this  final  rule  with 
comment  period  updates  information  in 
the  follomng  Fedwal  Register 
documents: 

•  June  5, 1991,  proposed  rule  entitled 
"Fee  Schedule  for  Physicians'  Services" 
(56  FR  25792). 

•  November  25, 1991,  final  rule 
entitled  "Fee  Schedule  for  Physicians' 
Services"  (56  FR  59502). 

•  September  15, 1992,  correction 
notice  for  the  1992  fee  schedule  (57  FR 
42491). 

•  November  25,  1992,  final  notice 
with  comment  period  entitled  "Fee 
Schedule  for  Physicians'  Services  for  CY 
1993"  (57  FR  55914). 

•  June  7, 1993,  correction  notice  for 
the  1993  fee  schedule  (58  FR  31964). 

•  July  14, 1993,  proposed  rule 
entitled  "Revisions  to  Payment  Policies 
Under  the  Physician  Fee  Schedule"  (58 
FR  37994). 

•  December  2, 1993,  final  rule  with 
comment  period  entitled  "Revisions  to 
Payment  Policies  and  Adjustments  to 
the  Relative  Value  Units  imder  the 
Physician  Fee  Schedule  for  Calendar 
Year  1994  '  (58  FR  63626).  (There  were 
two  correction  notices  published  for  the 
1994  physician  fee  schedule  (July  15, 
1994,  59  FR  36069)  and  (August  4, 1994, 

59  FR  39828).) 

•  June  24,  1994,  proposed  rule 
entitled  "Refinements  to  Geographic 
Adjustment  Factor  Values  emd  Other 
Policies  Under  the  Physician  Fee 
Schedule"  (58  FR  32754). 

•  December  8, 1994,  final  rule  with 
comment  period  entitled  "Refinements 
to  Geographic  Adjustment  Factor 
Values,  Revisions  to  Payment  Policies, 
Adjustments  to  the  Relative  Value  Units 
(RVUs)  Under  the  Physician  Fee 
Schedule  for  Calendar  Year  1995,  and 
the  5-Year  Refinement  of  RVUs"  (59  FR 
63410).  (There  were  two  correction 
notices  published  for  the  1995 
physician  fee  schedule  (January  3. 1995, 

60  FR  46)  and  (July  18. 1995,  60  FR 
36733).) 

•  July  26, 1995,  proposed  rule 
entitled  "Revisions  to  Payment  Policies 
Under  the  Physician  Fee  Schedule  for 
Calendar  Year  1996  (60  FR  38400). 

This  final  rule  would  affect  the 
regulations  set  forth  at  42  CFR  part  400, 
which  consists  of  an  introduction  to, 
and  definitions  for,  the  Medicare  and 
Medicaid  programs;  part  405.  which 
encompasses  regidations  on  Federal 
health  insurance  for  the  aged  and 
disabled;  part  410.  which  consists  of 
regulations  on  supplementary  medical- 
insurance  benefits;  part  414,  which 


covers  regulations  on  payment  for  Part 
B  medical  and  other  health  services;  and 
new  part  415,  which  contains 
regulations  on  services  of  physicians  in 
providers,  supervising  physicians  in 
teaching  settings,  and  residents  in 
certain  settings.  We  are  making 
technical  and  conforming  amendments 
to  parts  411,  412,  413,  417,  and  489. 

C.  Components  of  the  Fee  Schedule 
Payment  An^ounts 

'  Under  the  formula  set  forth  in  section  . 
1848(b)(1)  of  the  Act,  the  payment 
amount  for  each  service  paid  for  under 
the  physician  fee  schedule  is  the 
product  of  three  factors:  (1)  A  nationally 
uniform  relative  value  for  the  service; 

(2)  a  geographic  adjustment  factor  for 
each  physician  fee  schedule  area;  and 

(3)  a  nationally  uniform  conversion 
factor  for  the  service.  There  are  three 
conversion  factors  (CFs) — one  for 
surgical  services,  one  for  nonsurgical 
services,.and  one  for  primary  care 
services.  The  conversion  factors  convert 
the  relative  values  into  payment 
amounts.  V  ' 

For  each  physician  fee  schedule 
service,  there  are  three  relative  values: 
(1)  An  RVU  for  physician  work;  (2)  an 
RVU  for  practice  expense;  and  (3)  an 
RVU  for  malpractice  expense.  For  each 
of  these  components  of  the  fee  schedule 
there  is  a  geographic  practice  cost  index 
for  each  fee  schedule  area.  The 
geographic  practice  cost  indices  reflect 
die  relative  costs  of  practice  expenses, 
malpractice  insurance,  and  physician 
work  in  an  area  compared  to  the 
national  average. 

The  general  formula  for  calculating 
the  Medicare  fee  schedule  amount  for  a 
given  service  in  a  given  fee  schedule 
area  can  be  expressed  as: 

Payment=[(RVUwork  x  GPaw«k)  + 

(RVUpraakx  expense  X  GrvJIpnctice 
expeme)  +  (RVUmaipractice  X 
GPa„,.,p™:Uce)JxCF 

The  conversion  factors  for  calendar  year 
1996  appear  in  Addendum  A.  The  RVUs 
for  calendar  year  1996  are  in  Addendum 
B.  The  GPCIs  are  in  Addendum  D. 

Section  1848(e)  of  the  Act  requires  the 
Secretary  to  develop  geographic 
adjustment  factors  for  all  physician  fee 
schedule  areas.  The  total  geographic 
adjustment  factor  for  a  fee  schedure  area 
is  equal  to  a  weighted  average  of  the 
individual  GPCIs  for  each  of  the  three 
components  of  the  service.  Thus,  the 
geographic  practice  cost  indices  reflect 
the  relative  costs  of  practice  expenses, 
malpractice  insurance,  and  physician 
work  in  an  area  compared  to  the 
national  average.  In  accordance  with  the 
law,  however,  the  geographic 
adjustment  factor  for  the  physician's 


work  reflects  one-quarter  of  the  relative 
cost  of  physician's  work  compared  to 
the  national  average. 

For  the  first  year  of  the  fise  schedule, 
the  law  required  a  base-year  CF  that  was 
budget-neutral  relative  to  1991 
estimated  expenditures.  The  Secretary  is 
required  to  recommend  to  the  Congress 
updates  to  the  CFs  by  April  15  of  each 
year  as  part  of  the  Medicare  volume 
performance  standards  and  annual  fee 
schedule  update  process.  The  Congress 
may  choose  to  enact  the  Secretary's 
recommendation,  enact  another  update 
amount,  or  not  act  at  all.  If  the  Congress 
does  not  act.  the  aimual  fee  schedule 
update  is  set  according  to  a  "default" 
mechanism  in  the  law.  Under  this 
mechanism,  the  update  will  equal  the 
Medicare  Ek:onomic  Index  adjusted  by 
the  amount  actual  expenditures  for  the 
second  previous  fiscal  year  (FY)  were 
greater  or  less  tfian  the  performance 
standard  rate  of  increase  for  that  FY. 
(The  Medicare  Economic  Index  is  a 
physician  input  price  index,  in  which 
the  annual  percent  changes  for  the 
direct-labor  price  component  are 
adjusted  by  an  annual  percent  change  in 
a  10-year  moving  average  index  of  labor 
productivity  in  the  nonfarm  business 
sector.)  The  Medicare  volmne 
performance  standard  for  FY  1996  and 
the  physician  fee  schedule  update  for 
CY  1996  are  published  elsewhere  in  this 
Federal  Register  issue  as  a  final  notice 
(BPD-828-FN). 

D.  Summary  of  the  Development  of  the 
Relative  Value  Units 

1.  Work  Relative  Value  Units 

Approximately  7,500  codes  represent 
services  included  in  the  physician  fee 
schedule.  The  work  RVUs  established 
for  the  implementation  of  the  fee 
schedule  in  January  1992  were 
developed  with  extensive  input  from 
the  physician  community.  The  original 
work  RVUs  for  most  codes  were 
developed  by  a  research  team  at  the 
Harvard  School  of  Public  Health  in  a 
cooperative  agreement  with  us.  In 
constructing  die  vignettes  for  the 
original  RVUs,  Harvard  worked  writh 
panels  of  expert  physicians  and 
obtained  input  from  physicians  from 
numerous  specialties. 

The  RVUs  for  radiology  services  are 
based  on  the  American  College  of 
Radiology  (ACR)  relative  value  scale, 
which  we  integrated  into  the  overall 
physician  fee  schedule.  The  RVUs  for 
anesthesia  services  are  based  on  RVUs 
fit)m  a  uniform  relative  value  guide.  We 
estabUshed  a  separate  CF  for  anesthesia 
services  because  we  continue  to 
recognize  time  as  a  factor  in 
determining  payment  for  these  services. 


Proposed  RVUs  for  services  were 
published  in  a  proposed  rule  in  the 
Federal  R^to-  on  June  5. 1991  (56  FR 
25792).  We  responded  to  the  comments 
in  the  November  1991  final  rule.  Since 
many  of  the  RVUs  were  published  for 
the  first  time  in  the  final  rule,  we 
considered  the  RVUs  to  be  interim 
during  the  first  year  of  the  fee  schedule 
and  gave  the  public  120  days  to 
comment  on  all  work  RVUs.  In  response 
to  the  final  rule,  we  received  conunents 
on  approximately  1.000  services.  We 
responded  to  those  comments  and  listed 
the  new  RVUs  in  the  November  1992 
notice  for  the  1993  fee  schedule  for 
physicians'  services.  We  considered 
these  RVUs  to  be  final  and  did  not 
request  comments  on  them. 

The  November  1992  notice  (57  FR 
55914)  also  discussed  the  process  used 
to  establish  work  RVUs  for  codes  that 
were  new  or  revised  in  1993.  The  RVUs 
for  these  codes,  which  were  listed  in 
Addendum  C  of  the  November  1992 
notice,  were  considered  interim  in  1993 
and  open  to  comment  through  January 
26, 1993. 

We  responded  to  comments  received 
on  RVUs  listed  ii^  Addendum  C  of  the 
November  1992  notice  (57  FR  56152)  in 
the  December  1993  final  rule  (58  FR 
63647)  for  the  1994  physician  fee 
schedule.  The  December  1993  final  rule 
discussed  the  process  used  to  establish 
RVUs  for  codes  that  were  new  or  revised 
for  1994.  The  RVUs  for  these  codes, 
which  are  listed  in  Addendum  C  of  the 
December  1993  final  rule  (58  FR  63842), 
were  considered  interim  in  1994  and 
open  to  comment  through  January  31, 
1994.  We  proposed  RVUs  for  some  non- 
Medicare  and  carrier-priced  codes  in 
our  June  1994  proposed  rule  (59  FR 
32760).  Codes  listed  in  Table  1  of  the 
June  1994  proposed  rule  were  open  to 
comment.  These  comments,  in  addition 
to  comments  on  RVUs  published  as 
interim  in  the  December  1993  final  rule 
were  addressed  in  the  December  1994 
final  rule  (59  FR  63432).  In  addition,  the 
December  1994  final  rule  discussed  the 
process  used  to  establish  RVUs  for 
codes  that  were  new  or  revised  for  1995. 
Interim  RVUs  for  new  or  revised 
procediu-e  codes  were  open  to  comment. 
Comments  were  also  accepted  on  all 
RVUs  considered  under  the  5-year 
refinement  process.  The  comment 
period  closed  on  February  6, 1995. 

2.  Practice  Expense  and  Malpractice 
Expense  Relative  Value  Units 

Section  1848(c)(2)(C)  of  the  Act 
requires  that  the  practice  expense  and 
malpractice  expense  RVUs  equal  the 
product  of  the  base  allowed  charges  and 
the  practice  expense  and  malpractice 
percentages  for  the  service.  Base 


allowed  charges  are  defined  as  the 
national  average  allowed  charges  for  the 
service  furnished  during  1991,  as 
estimated  using  the  most  recent  data 
available.  For  most  services,  we  used 
1989  charge  data  "aged"  to  reflect  the 

1991  payment  rules,  since  those  were 
the  most  recent  data  available  for  the 

1992  fee  schedule. 

If  charge  data  were  unavailable  or 
insufficient,  we  imputed  the  practice 
expense  and  malpractice  expense  RVUs 
from  the  work  RVUs.  For  example,  if  a 
procedure  has  worii  RVUs  of  6.00,  and 
the  specialty  practice  cost  percentages 
for  the  specialty  furnishing  the  service 
is  60  percent  work,  30  percent  practice 
expense,  and  10  percent  malpractice 
expense,  then  the  total  RVUs  would  be 
10.00  (6.00/.60),  the  practice  expense 
RVUs  would  be  3.00  (10  x  .30),  and  the 
malpractice  expense  RVUs  would  be 
1.00  (10  X  .10). 

U.  Specific  Proposals  for  Calendar  Year 
1996  and  Responses  to  Public 
Comments 

In  response  to  the  publication  of  the 
July  26,  1995  proposed  rule,  we 
received  approximately  9,500 
comments.  We  received  comments  from 
individual  physicians  and  health  care 
workers  and  professional  associations 
and  societies.  The  majority  of  the 
comments  addressed  two  proposals:  (1) 
Revising  Medicare  payment  for 
physician  services  in  teaching  settings; 
and  (2)  paying  for  only  one 
interpretation  of  an  electrocardiogram  or 
an  x-ray  procedure  furnished  to  an 
emergency  room  patient  except  in 
unusual  circumstances. 

The  proposed  rule  discussed  policies 
that  affect  the  number  of  RVUs  on 
which  payment  for  certain  services 
would  be  based.  Any  changes 
implemented  through  this  final  rule  are 
subject  to  the  $20  million  limitation  on 
annual  adjustments  as  contained  in 
section  1848(c)(2)(B)  of  the  Act. 

After  reviewing  the  comments  and 
determining  the  policies  we  will 
implement,  we  have  estimated  the  costs 
and  savings  of  these  policies  and  added 
those  costs  and  savings  to  the  estimated 
costs  associated  with  any  other  changes 
in  RVUs  for  1996,  including  RVU 
changes  necessitated  by  the  1995  CPT 
coding  changes.  We  discuss  in  detail  the 
effects  of  these  changes  in  the 
Regulatory  Impact  Analysis  (section  IX). 

In  the  July  1995  proposed  rule  (60  FR 
38416),  we  invited  public  comments  on 
a  proposal  to  calculate  the  Medicare 
volume  performance  standard  for  fiscal 
year  1996  and  all  future  years  based  on 
estimates  of  the  average  volume  and 
intensity  growth  specific  to  each 
category  of  physician  service.  We  are 
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responding  to  the  conunents  we 
received  on  this  isfue  in  the  final  notice 
entitled  "Physicia$  Fee  Schedule 
Update  for  Calend^  Year  1996  and 
Physician  Volume 'Performance 
Standard  Rates  of  tncrease  for  Federal 
Fiscal  Year  1996  (fPI>-82&-FN) 
published  elsewhere  in  this  Federal 
Register  issue. 

For  the  convenience  of  the  reader,  the 
headings  for  the  policy  issues  in 
sections  0.  m,  and  IV,  for  the  most  part, 
correspond  to  the  headings  used  in  the 
July  1995  propose^  rule.  More  detailed 
backgroimd  information  for  each  issue 
can  be  fbimd  in  the  July  1995  proposed 
rule  (60  FR  38400)| 

A.  Budget-Neutrality  Adjustments  for 
Relative  Value  Units 

We  make  annua]  adjustments  to  RVUs 
for  the  physician  fi^  schedule  to  reflect 
changes  in  CPT  codes  and  changes  in 
estimated  physician  work.  The  statute 
requires  that  thesel  revisions  may  not 
change  physician  expenditures  by  more 
than  $20  million  obmpared  to  estimated 
expenditures  that  would  have  occurred 
if  the  RVU  adjustiients  had  not  been 
made.  In  the  past,  jwe  have  made  an 
adjustment  across  all  RVUs  in  the 
physician  fee  schaidule  to  maintain  this 
statutorily-mandated  budget  neutrality. 

We  recognize  that  many  other  payers, 
including  several  Medicaid  programs, 
use  the  Medicare  physician  fee 
schedule.  To  redute  the  number  of 
system  changes  required  by  the  annual 
revisions  to  the  physician  fee  schedule, 
we  proposed  to  apply  these  budget- 
neutrality  adjustn^ents  to  the  physician 
fee  schedule  conversion  factors  (CFs) 
rather  than  across  fall  RVUs. 

The  impact  of  this  proposal  on 
pajrment  amounts  would  be  minimal 
(slight  differences  could  be  caused  by 
rounding).  This  alternative  approach 
would  be  administratively  simpler  for 
Medicare  and  other  payers  that  base 
payment  on  the  Kiedicare  RVUs. 
including  many  Slate  Medicaid 
programs.  In  addition,  this  change 
would  provide  for  consistent  RVUs  fewn 
year  to  year  (for  those  codes  with  no 
other  changes],  thus  making  it  easier  to 
analyze  payment  ^d  policy  changes. 

Ck}mment:  An  overwhelming  majority 
of  commenters  strpngly  supported  our 
decision  to  apply  the  annual  budget- 
neutrality  adjustments  to  the  physician 
fee  schedule  CFs  father  than  across  all 
RVUs,  beginning  with  the  publication  of 
this  final  rule  in  t|ie  Federal  Register 
however,  a  few  aioamenters  suggested 
that  we  apply  thi^  change  retroactively 
by  converting  all  RVUs,  which  were 
altered  for  budgetrneutrality  reasons, 
back  to  their  original  1992  levels. 


Response:  For  the  sake  of 
administrative  simplicity,  we  will  not 
readjust  RVUs  from  periods  before  the 
ciurent  period.  In  addition,  we  believe 
that  retroactively  adjusting  the  RVUs 
would  cause  unnecessary  programming 
costs  for  those  who  electronically 
maintain  systems  containing  the  RVU 
data. 

Comment:  A  few  conmienters 
suggested  the  use  of  a  separate  budget- 
neutrality  factor  rather  than  the 
adjustment  of  the  physician  fee 
schedule  CFs  to  achieve  budget 
neutrality.  They  stated  that  private 
payers  who  use  the  Medicare  fee 
schedule  CFs  would  then  be  able  to 
decide  whether  to  apply  the  budget 
neutrality  adjustment.  This  particularly 
could  be  an  issue  for  any  adjustments 
needed  for  the  five-year  review  of  all 
work  RVUs,  depending  on  the 
magnitude  of  the  adjustments. 

Response:  We  prefer  to  adjust  the 
existing  CFs  rather  than  add  an 
additional  factor  to  adjust  for  budget 
neutrality.  Because  we  explicitly 
identify  the  magnitude  of  the  annual 
budget-neutrality  adjustment,  other 
payers  can  decide  whether  to  apply  the 
adjustment  to  their  CFs.  However,  we 
may  reconsider  this  issue  in  the  future 
for  issues  such  as  the  5-year  review  of 
RVUs  or  congressional  action. 

Final  Decision:  Beginning  with  the 
publication  of  this  final  rule,  we  will 
apply  annual  budget-neutrality 
adjustments  to  physician  fee  schedule 
CFs  rather  than  across  all  RVUs. 
However,  if  the  Congress  explicitly  sets 
a  conversion  factor  at  a  fixed  dollar 
amount  for  a  given  year,  we  will 
consider  establishing  a  separate  budget- 
neutrality  adjuster. 

B.  Bundled  Services 

1.  Hydration  Therapy  and 
Chemotherapy 

We  proposed  not  paying  separately 
for  hydration  therapy  infusion  (CPT 
codes  90780  and  90781)  when  billed  on 
the  same  day  as  chemotherapy  infusion, 
CPT  codes  (96410.  96412,  and  96414). 
Frequently,  hydration  therapy  and 
chemotherapy  are  performed  at  the 
same  time.  We  believe  paying  for  both 
would  be  duplicative.  We  would 
continue  to  pay  separately  for  both  the 
hydration  therapy  solution  and  the 
chemotherapy  drug.  This  reflects  a 
policy  change  that  is  not  explicitly 
addressed  in  our  regulations. 

Comment:  Commenters  objected  to 
our  proposal  stating  that  the 
administration  of  saline  for  hydration 
therapy  infusion  at  the  same  time  as 
chemotherapy  infusion  requires 


significant  additional  work  and 
supplies. 

Response:  We  disagree.  The  saline 
and  the  chemotherapy  drug  are  usually 
administered  through  the  same  port  or 
site.  In  some  cases,  the  solutions  may 
even  be  mixed.  We  see  no  significant 
additional  work  or  expense  involved  in 
these  cases,  and  we  believe  that  paying  ;. 
separately  for  hydration  therapy 
infusion  administered  at  the  same  time 
as  chmnotherapy  infusion  represents 
duplicate  payment 

Comment:  A  commenter  agreed  with 
our  proposal  stating  that  the  same 
access  port  or  site  is  used  for 
administering  the  chemotherapy  drug 
and  the  hydration  therapy  solution.  "Hie 
commenter  requested  clarification  as  to 
whether  the  policy  would  apply  to  other 
drugs,  such  as  antiemetics  and 
corticosteroids,  which  are  often 
administered  with  chemotherapy  and, 
like  hydration  therapy,  billed  using  CPT 
codes  90780  and  90781.  The  commenter 
suggested  that  a  logical  extension  of  our 
proposal  is  to  cover  the  administration 
of  these  drugs  as  well  as  hydration 
therapy. 

Response:  We  agree  with  this 
comment.  CPT  codes  90780  and  90781 
for  the  administration  of  sahne  or  drugs 
such  as  antiemetics  and  corticosteriods 
will  not  be  paid  separately  when 
furnished  at  the  same  time  as  CPT  codes 
96410,  96412,  and  96414  for 
chemotherapy  infusion.  However,  we 
will  pay  separately  for  the  drugs. 

Comment:  Most  c(Hnmentere  agreed 
that  for  any  given  segment  of  time  it 
would  be  duplicative  to  pay  for  both 
chemotherapy  infusion  and  hydration 
therapy  infusion.  These  commentere 
noted  that  the  course  of  treatment  for 
many  chemotherapy  drugs,  for  example, 
cisplatin,  ifosmamide,  and 
methotrexate,  require  hydration  therapy 
or  the  infusion  of  an  antiemetic  on  the 
same  day,  but  either  before  or  after  the 
chemotherapy.  The  commenters 
believed  that  in  these  cases,  the  work  is 
not  duplicative,  and  they  should  be 
allowed  to  bill  for  the  infusion  of  the 
saline  or  antiemetic. 

Response:  We  agree.  We  are  revising 
our  proposal  to  allow  payment  for 
hydration  therapy  or  the  infusion  of  an 
antiemetic  or  other  nonchemotherapy 
drug  on  the  same  day  as  chemotherapy 
infusion  when  the  nonchemotherapy 
drug  is  administered  sequentially  rather 
than  at  the  same  time  as  the 
chemotherapy  infusion. 

Final  Decision:  We  will  not  pay  for 
the  infusion  of  saline,  an  antiemetic,  or 
any  other  nonchemotherapy  drug  under 
CPT  codes  90780  and  90781  when  these 
drugs  are  administered  at  the  same  time 
as  chemotherapy  infusion  (CPT  codes 
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96410,  96412,  or  96414).  However,  we 
will  pay  for  the  infusion  of  saUne, 
antiemetics,  or  any  other 
nonchemotherapy  drug  under  CPT 
codes  90780  and  90781  when  these 
drugs  are  administered  on  the  same  day 
but  sequentially  to  rather  than  at  the 
same  time  as  chemotherapy  infusion, 
under  CPT  codes  96410,  96412,  and 
96414.  Physicians  should  use  the  new 
modifier  "-GB"  to  indicate  when  CPT 
codes  90780  and  90781  are  provided 
sequentially  rather  than 
contemporaneously  with  CPT  codes 
96410,  96412,  and  96414. 

This  policy  change  is  not  explicitly 
addressed  in  our  regulations. 

2.  Evaluation  of  Psychiatric  Records  and 
Reports  and  Family  Counseling  Services 

At  present,  we  allow  separate 
payment  for  CPT  codes  90825  and 
90887.  However,  we  believe  that  the 
activities  described  by  these  codes  are 
generally  performed  as  part  of  the 
prework  and  postwork  of  other 
physician  seavices.  The  RVUs  for 
psychiatric  services  (CPT  codes  90801 
and  90835  through  90857)  include  the 
prework  and  postwork  activities 
described  by  CPT  codes  90825  and 
90887.  Thus,  continuing  to  allow 
separate  payment  for  these  codes,  in 
addition  to  payment  for  other 
psychiatric  services,  results  in  duplicate 
payments  and  is  inconsistent  with  our 
pohcy  for  other  services. 

Counseling  of  the  family  is  part  of  the 
work  of  all  other  evaluation  and 
management  services.  Medicare  has  a 
long-standing  policy  of  covering  these 
services  if  they  relate  to  the 
management  of  the  beneficiary's 
problems  and  not  to  the  problems  of  the 
femily  member.  We  believe  it  is 
appropriate  to  bundle  covered  family 
counseling  procedures  into  the  other 
psychiatric  codes  so  that  our  policy  is 
consistent  with  our  policy  on  services 
furnished  by  other  physician  speciahies. 

Therefore,  we  proposed  to  change  the 
status  indicator  for  CPT  codes  90825 
and  90887  to  "B"  to  show  that  payment 
for  these  codes  is  bundled  into  the 
payment  for  another  service,  and 
separate  payment  would  not  be  allowed. 
We  proposed  to  implement  this  change 
in  a  budget-neutral  manner  by 
redistributing  the  RVUs  for  CPT  codes 
90825  and  90887  across  the  following 
psychiatric  codes:  90801,  90820,  90835. 
90842  through  90847,  and  90853 
through  90857. 

Comment:  Several  commenters 
questioned  our  claim  that  the  work 
involved  in  CPT  codes  90825  and  90887 
is  a  fundamental  element  of  the  pre-  and 
postwork  of  other  physician  or  other 
psychiatric  services,  stating  that  medical 


psychotherapy  is  a  specific  procedure, 
distinct  from  evaluation  and 
management,  and  that  these  procedures 
(CPT  codes  90825  and  90887)  are 
characteristically  excluded  from 
psychotherapy.  Some  commenters 
believed  this  payment  change  would  be 
inherently  unfair  to  providers  who 
furnish  services  under  CPT  codes  90825 
and  90887. 

Response:  In  addressing  the  concern 
that  CPT  codes  90825  and  90887  are 
excluded  from  psychotherapy  and 
represent  distinct  and  different  services, 
we  note  that  in  the  CPT  chapter  on 
Psychiatry,  General  Clinical  Psychiatric 
Diagr.ostic  or  Evaluative  Interview 
Procedures,  CPT  code  90801 
(Psychiatric  Interview)  refers  to  both 
communication  with  family  or  other 
sources,  as  well  as  the  ordering  and 
medical  interpretation  of  laboratory  or 
other  medical  diagnostic  studies. 
Further,  the  definition  includes  the 
history  and  the  exchange  of  information 
with  family  members  and  other 
informants.  Additionally,  the  final 
report  by  Harvard  researchers 
("Refinement  of  the  Development  of  a 
Resource-Based  Relative  Value  Scale  for 
Psychiatriist  Services;  National  Institute 
of  Mental  Health  Contract  No.  278-87- 
0024")  defines  physician  work  as 
encompassing  work  while  with  the 
patient  and  work  before  and  after  the 
service,  defined  as  reviewing  records  as 
well  as  communicating  with  the  patient, 
the  patient's  family,  and  other 
professionals.  We  believe  these 
definitions  clearly  indicate  that  the 
evaluation  of  other  records  and  family 
counseling  fall  within  the  scope  of 
medical  psychotherapy  and,  thus,  do 
hot  represent  distinct  services. 
Therefore,  we  believe  it  is  appropriate  to 
bundle  payment  for  these  services. 

Comment:  Several  commenters 
specifically  addressed  CPT  code  90887. 
C3ne  commenter  agreed  that  the  services 
encompassed  by  CPT  code  90825  are 
usually  performed  as  part  of  the  pre- 
and  postwork  for  other  physician 
services,  but  expressed  concern  this  was 
not  true  for  CPT  code  90887,  which  is 
typically  the  exclusive  service  being 
furnished.  Another  commenter 
questioned  the  redistribution  of  the 
RVUs  for  CPT  code  90887.  The 
commenter  believed  that  if,  as  stated, 
family  counseling  is  part  of  the 
postwork  of  evaluation  and  management 
services,  the  RVUs  for  this  service 
should  be  distributed  across  all 
evaluation  and  management  codes,  not 
just  the  psychiatric  codes. 

Response:  Family  counseling  must  be 
related  to  the  patient.  The  fact  that  this 
service  occivs  on  diffierent  days  or  times 
does  not  preclude  it  from  being  part  of 


the  pre-  and  postwork.  Although  we 
recognize  that  the  services  described  by 
CPT  code  90887  may  be  provided  on 
different  dates  of  service  from  when  the 
patient  received  psychiatric  service, 
they  are  still  considered  part  of  the 
postwork  service  associated  with  that 
code.  We  note,  also,  that  the  evaluation 
and  management  services  cannot  be 
billed  by  clinical  psychologists  and, 
thus,  have  been  included  in  other 
service  codes. 

If  the  RVUs  for  CPT  code  90887  were 
distributed  across  all  evaluation  and 
management  codes  as  well  as  the 
psychiatric  codes  for  this  service,  the 
impact  would  be  negligible.  That  is,  the 
amount  to  be  distributed  is  not  of 
sufficient  magnitude  to  have  any 
noticeable  effect. 

Comment:  One  commenter  requested 
that  we  also  consider  changing  the 
status  indicator  for  CPT  code  90862 
(Pharmacologic  management)  to  "B" 
because,  according  to  the  commenter. 
pharmacological  management  is  part  of 
evaluation  and  management  services. 

Response:  Separate  payment  for 
pharmacological  management  is  not 
permitted  on  the  same  day  as 
psychotherapy  as  this  service  is  already 
included  in  the  codes  for 
psychotherapy.  To  distinguish  services 
to  Medicare  beneficiaries  for  the  sole 
purpose  of  drug  management  from  those 
that  include  some  psychotherapy,  HCFA 
developed  HCPCS  code  M0064.  This 
code  is  defined  as  a  brief  office  visit  for 
the  sole  purpose  of  monitoring  or 
changing  drug  prescriptions  used  in  the 
treatment  of  mental,  psychoneurotic, 
and  personality  disorders. 

Comment:  According  to  one 
commenter,  since  the  original  survey  of 
psychiatric  work  conducted  by  Harvard 
researchers,  managed  care  has 
increased.  With  the  rise  in  managed 
care,  there  is  a  decrease  in  mental  health 
benefits.  Therefore,  the  patients  that 
psychiatrists  treat,  especially  in  the  fee- 
for-service  setting,  are  much  more 
complex.  The  commenter  believed  this 
additional  work  is  not  currently 
included  in  the  RVUs  for  psychiatric 
services.  In  addition,  this  commenter 
has  found  that  psychiatrists  are 
spending  a  greater  amount  of  time 
responding  to  review  requests, 
developing  treatment  plans  for  managed 
care,  managing  and  supervising 
nonphysician  mental  health  providers, 
and  documenting  and  coding  work. 

Response:  Section  1848(c)(:2)(B)  of  the 
Act  requires  that  all  RVUs  be  reviewed 
not  less  frequently  than  every  5  years  to 
account  for  changes  in  medical  practice, 
coding  changes,  new  data,  and  new 
procedures.  Thus,  the  issues  of 
psychiatric  work  time,  as  well  as  the 
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issue  of  psychiatric  services  delivered  in 
a  managed  care  setting,  will  be 
addressed  as  part  df  the  5-year  review 
process.  ! 

Final  Decision:  We  will  bundle  the 
payment  for  CPT  c^es  90825  and 
90887  into  the  payment  for  other 
psychiatric  service!.  Thoefore,  separate 
payment  far  CPT  c<Kles  90825  and 
90887  is  not  allowed. 

This  policy  change  is  not  explicitly 
addressed  in  our  regulations. 

3.  Fitting  of  SpectaiJes 

We  proposed  to  cease  paying 
separately  for  the  fltting  of  glasses  and 
low  vision  systems^  The  paym«it  for  the 
fitting  of  spectacle4  is  included  in  the 
payment  for  the  spectacles  in  the  same 
way  that  paymMit  for  other  prosthetic 
fitting  services  is  included  in  the 
payment  for  the  prosthetic  device. 

We  proposed  to  assign  a  "B"  status 
indicator  to  CPT  c0des  92352. 92353. 
92354. 92355. 92398.  and  92371  to 
indicaie  diat  the  sehdoes  are  covered 
under  Medicare  bit  that  payment  for 
thffiOD  is  bundled  in^to  die  pavment  for 
the  spectacles.  We  |nt>pocea  to 
implement  this  in  a  budget-netitral 
manner  by  redistributing  the  current 
RVUs  for  these  sertioes  across  all  RVUs. 

This  reflects  a  policy  change  that  is 
not  expliddy  addressed  in  our 
regulations. 

Coaaaent:  A  coitmenter  believed  that 
these  fitting  services  should  continue  to 
be  paid  separately  because  of  the  time 
and-expertise  required  to  fit  glasses  for 
q)hakic  patients  and  low  vision  aids. 

Response:  The  fitting  of  spectacles  is 
covered  xutdm  section  1861(sM8)  of  the 
Act.  Services  unde^  this  section  are  not 
included  in  the  definition  of  physician 
services  as  defined  in  section  1848(j)(3) 
of  the  Act  and  are  not  pa]rBble  tmdenr  the 
physician  fee  schedule.  Although  we 
have  been  alloyrint  payment,  the  fitting 
of  spectacles  is  induded  £ti  the  payment 
for  me  spectacles  in  the  same  way  that 
payment  for  other  prosthetic  fitting 
services  are  included  in  the  payment  for 
the  device.  Under  the  current  system, 
duphcate  payment  has  been  made  for 
the  aforementioned  procediire  codes. 

Final  Decision:  We  will  no  longer  pay 
separately  for  CPT  codes  92352, 92353, 
92354.  92355,  923(8.  and  92371. 
Beginning  January  1. 1996.  these  codes 
will  be  assigned  a  "B"  status  indicator 
to  indicate  that  the  services  are  covered 
under  Medicare,  but  payment  for  them 
is  bundled  intd  th^  payment  for  the 
spectacles. 

This  policy  change  is  not  explicitly 
addressed  in  our  rt^gulations. 


C.  X-Bays  and  Electrocardiograms 
Taken  in  the  Emergency  Room 

We  proposed  to  pay  for  the  x-ray  and/ 
or  electrocardiogram  (EKG) 
interpretation  that  contributes  to  the 
diagnosis  or  treatment  of  the  patient  in 
the  emergency  room.  We  will  pay  for 
only  one  x-ray  and/or  EKG 
interpretation  except  imder  unusual 
circumstances. 

Comment:  The  comments  from 
radiologists  opposed  every  aspect  of  the 
proposal.  The  primary  point  raised  by 
virtually  all  of  these  commenters  was 
that,  by  training  and  experience,  they 
weremore  qudified  than  emergency 
ph3rsicians  or  other  nonradiologists  to 
furnish  these  interpretations.  Some 
radiologists  commented  that  we  should 
require  board  certification  as  a 
requirement  to  bill  for  the  interpretation 
of  x-rays. 

Response:  In  paying  for  physicians' 
services  under  the  Act.  we  are  charged 
with  determining  the  following: 

•  Is  the  service  covered  under 
Medicare? 

•  Is  the  service  reasonable  and 
necessary  Car  the  individtial  beneficiary? 

•  Is  the  physician  licensed  to  perform 
the  service  in  the  State  in  which  it  is 
furnished? 

In  the  case  of  a  licensed  physician 
who  haa  femiahed  a  covered  service 
(that  is  not  payable.through  another 
code)  to  a  Medicare  beneficiary  in  an 
emergency  room,  it  is  not  readily 
apparent  to  us  upon  what  basis  the 
cL^m  can  be  denied.  There  is  no  portion 
of  the  Act  upon  which  to  base  a 
decision  that  only  board-certified 
ractiologists  can  furnish  x-ray 
interpretations  or  board-certified 
cardiologists  can  furnish  EKG 
interpretations.  (Where  the  Congress  has 
determined  that  there  shoiUd  be  special 
qualifications  in  atder  to  furnish  a 
service,  as  in  the  case' of  mammography, 
a  provision  was  made  in  the  statute.) 
Our  proposed  policy  for  x-ray  and  EXG 
interpretation  is  consistent  with  how  we 
generally  treat  other  physician  services. 

Comment:  Emergency  room 
physicians  supported  the  direction  of 
the  proposal  but  requested  clarification 
of  the  proposal  including  its  effect  on 
payments  for  second  interpretations. 
Many  commended  us  for  proposing  to 
change  the  existing  policy  but  criticized 
the  agency  for  not  going  fer  enough. 
Several  emergency  physicians 
commented  that  it  was  unethical  for  us 
to  withhold  compensation  from 
physicians  who  make  life-saving 
decisions  every  day  based  on  x-ray  and 
EKG  interpretations. 

Response:  Our  proposal  addressed 
isituations  in  which  both  the  emergency 


physician  and  the  radiologist/ 
cardiologist  billed  for  the  same 
interpretation.  It  is  that  situation  in 
whicn  a  determination  needs  to  be  made 
of  which  interpretation  contributed  to 
the  diagnosis  and  treatment  of  the 
individual  patient.  If  an  emergency 
physician  does  not  bill  for  the 
interpretation,  there  would  be  no 
diange  firom  existing  policy.  We  would 
like  to  stress  that  if  the  only  bill 
received  is  from  the  radiologist  or 
cardiologist,  it  is  paid  on  the  same  basis 
as  current  claims. 

Comment:  We  received  relatively  few 
comments  from  physicians  and  other 
entities  specializing  in  cardiology 
procedures.  Their  comments  focused  on 
thacardiologists'  greater  qualifications 
to  interpret  EKGs  based  on  their  training 
and  experience. 

Response.' The  discussion  above  about 
the  qualifications  of  the  interpreting 
radicdogist  would  also  apply  nere.  The 
situation  with  EKGs  is  somewhat 
cUfiiBrent  than  with  x-rays  because 
section  13514  of  QBRA 1993.  Public 
Law  103-66,  macted  August  10. 1993. 
requires  us  to  make  separate  payment 
for  EKG  interpretations  and  to  exclude 
the  RVUfrfbr  EKG  interpretations  from 
the  RVUs  for  visitaand  consultations, 
making  the  EKG  portion  of  the  current 
policy  as  set  forth  in  section  2020G  of 
tlra-Medicare  Carriers  Manual  obsolete. 

Conunent:  We  proposed  that  the 
radiologist  or  cardiologist  should  be 
paid  for  the  interpretation  when  it  is 
performed  contemporaneously  with  the 
diagnosis  and  treatment  of  the 
emergency  room  patient.  This  standard 
would  be  met  if  ah  interpretation  were 
initially  conveyed  to  the  treating 
physician  verbally.  Nearly  all 
commentera  seemed  to  be  troubled  by 
the  use  of  the  term  "oontraaporaneous" 
and  requested  clarification  of  the  term. 
Some  radiologists  indicated  that  their 
interpretation  is  furnished 
contemporaneously  if  it  is  provided 
timely,  which  cemmentere  variously 
defined  as  12-24  houn.  Other 
radiologists  indicated  that  there  are 
teleradiology  hook-ups  to  radiologists, 
homes  which  should  satisfy  the  need  for 
contemporaneous  interpretations. 
Several  emragency  room  specialists 
indicated  that  the  circumstances  under 
which  a  radicdogist  or  cardiologist 
furnishes  a  contemporaneous 
interpretation  as  discussed  in  the 
proposal  shoiild  be  clarified.  They 
expressed  concern  that  the  provision  of 
a  verbal  interpretation  by  the  specialist 
to  the  emergency  room  physician  could 
be  used  to  circimivent  the  stated 
intention  to  pay  for  the  interpretation 
used  in  the  di^nosis  and  treatment  of 
the  beneficiary. 
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Response:  When  we  used  the  term 
contemporaneous,  we  meant  that  the 
interpretation  of  the  procedure  by  the 
radiologist  or  cardiologist  and  the 
diagnosis  and  treatment  of  the 
beneficiary  by  the  physician  in  the 
emergency  room  occur  at  the  same  time./ 
as  opposed  to  an  interpretation 
performed  hours  or  days  after  the 
beneficiary  is  sent  home.  While  the 
argument  that  the  carrier  should  pay  for 
any  interpretation  furnished  timely 
soimds  reasonable,  it  does  not  reflect 
the  realities  of  claims  processing.  It 
would  be  impossible  for  a  reviewer  to 
make  an  assessment  in  every  individual 
case  as  to  whether  the  second 
interpretation  was  furnished  "timely." 
In  situations  in  which  both  physicians 
bill  for  the  interpretation,  the  question 
to  be  resolved  is  whether  the  radiologist 
or  cardiologist  performed  the 
interpretation  in  time  to  be  used  in  the 
diagnosis  and  treatment  of  the  patient. 
As  set  forth  in  the  proposal,  we  believe 
that  in  any  case  in  which  the  radiologist 
or  cardiologist  furnishes  the 
interpretation  (a  written  interpretation 
or  a  verbal  interpretation  that  will  be 
written  later),  the  emergency  room 
physician  should  not  bill  for  the 
interpretation,  and  the  carrier  should 
pay  for  the  claim  submitted  by  the 
radiologist  or  cardiologist.  The 
comments  we  received  from  the 
emergency  room  physicians  did  not 
seem  to  be  requesting  payment  for 
interpretations  furnished  under  these 
conditions.  We  agree  that  an 
interpretation  furnished  via 
teleradiology  meets  the  requirement 
when  the  interpretation  is  used  in  the 
diagnosis  and  treatment  of  the  patient. 

Comment:  Several  commentera 
indicated  that  emergency  room 
physicians  without  formal  training  in 
interpreting  computerized  axial 
tomography  (CT)  scans  will  miss  subtie 
changes  which  could  lead  to  permanent 
injuries  to  patients.  They  also  stated  that 
there  were  problems  with  the 
appUcation  of  the  proposal  to  other 
diagnostic  procedures  such  as 
mammography,  ultrasound,  and  upper 
and  lower  gastrointestinal  series. 

Response:  This  proposal  applies  only 
to  x-ray  procedures  and  EKGs  furnished 
in  emergency  rooms. 

Comment:  Many  radiologists 
indicated  that  the  proposal  will  increase 
the  Medicare  program  costs 
"tremendously"  because  of  the  potential 
for  self-referral  abuse.  The  commenters 
believed  that  physicians  who  see 
patients  in  the  emergency  room  will    ■ 
order  unnecessary  tests  if  they  know 
that  they  will  be  able  to  bill  for  the 
interpretations  of  these  tests. 


Response:  We  would  be  interested  in 
reviewing  any  evidence  the  radiologists 
have  that  emergency  room  physicians 
order  additional  tests  that  are  not 
medically  necessary  when  they  are 
permitted  to  bill  for  x-ray  and  EKG 
interpretations.  We  are  also  interested  in 
any  suggestions  we  might  offer  to  the 
carriera  on  how  to  identify  such 
imnecessary  testing.  We  will  address 
any  self  referral  prohibitions  vnthin  our 
Stark  regulations. 

Comment  Several  radiologists 
pointed  out  that  a  proper  interpretation 
does  not  really  mean  a  "check"  or  a  few 
words  on  the  chart,  but  requires  a  full 
written  report. 

Response:  We  agree  completely.  The 
requirement  for  a  written  report  of  the 
interpretation  of  an  x-ray  or  EKG  is  an 
inte^al  part  of  oxir  proposal.  We  would 
point  out  that  less  extensive  "reviews" 
by  emergency  room  physicians  are  not 
separately  billable  because  payment  for 
such  reviews  is  included  in  the  payment 
for  the  evaluation  and  management 
services  rendered  in  an  emergency 
room. 

Comment  Many  radiologists 
commented  that,  while  some  emergency 
medicine  specialists  are  very  proficient 
at  reading  traimia  films,  they  lack  the 
necessary  training  to  identify  subtle 
changes.  For  example,  a  patient  is 
brought  into  the  emergency  room  with 
chest  traiuna.  The  conunenter  indicated 
that  the  emergency  physician  would 
identify  the  broken  ribs  but  miss  a  lung 
tumor.  Several  other  commenters  were 
concerned  that  a  missed  early  diagnosis 
could  result  from  an  interpretation 
performed  by  a  nonradiologist 
emergency  room  physician  while  a 
radiologist  woiild  review  the  total  film 
rather  than  just  the  area  of  clinical 
concern. 

Response:  It  seems  to  us  that  the 
major  purpose  of  the  emergency  room  x- 
ray  in  this  instance  would  be  to 
diagnose  the  degree  of  chest  trauma. 
However,  in  this  cinnmistance,  if  the 
emergency  physician  billed  for  the 
interpretation  and  a  radiologist  made  an 
additional  finding  of  a  lung  tiunor,  it 
would  be  appropriate  for  the  carrier  to 
pay  for  both  interpretations. 

Comment:  One  radiologist  indicated 
that  all  too  often  the  emergency  room 
preliminary  interpretation  is  made  by  a 
nurse  or  medical  student  and  the  films 
are  never  reviewed  by  a  stajff  emergency 
room  physician. 

Response:  It  is  difficult  to  see  how 
such  an  observation  relates  to  our 
proposal.  A  physician  could  not  provide 
a  written  interpretation  of  an  x-ray 
imless  he  or  she  personally  viewed  it.  A 
written  report  of  interpretation  is  an 
integral  part  of  our  proposal. 


Comment  Many  commentera  objected 
to  the  hospital  playing  a  role  in 
determining  which  physician  should 
bill  for  the  interpretation  of  these 
procedures.  The  following  comments 
were  received: 

•  Hospitals  are  not  capable  of  making 
such  determinations. 

•  It  would  be  in  the  financial  interest 
of  the  hospital  for  the  interpretation  to 
be  paid  to  those  physicians  who  order 
the  most  tests. 

•  The  medical  staff  is  usually  a 
legally  separate  and  independent  body 
from  the  hospital,  and  hospitals  have  no 
authority  to  become  involved  in  such 
mattera. 

•  Such  decisions  should  be  left  to 
peer  review. 

•  Hospitals  should  be  encouraged  to 
ensiire  that  the  billed  interpretation  is 
the  one  upon  which  treatment  is  based. 

•  The  concept  of  a  hospital  making  a 
poUcy  decision  as  to  which  physician 
should  get  paid  for  interpretations  will 
be  a  regulatory  nightmare  and  the  time 
and  money  carriera  will  have  to  expend 
to  monitor  the  situations  will  be 
enormous.  However,  one  emergency 
room  physician  commented  that  he 
hoped  the  proposal  would  encourage 
radiologists  and  cardiologists  to  furnish 
these  interpretations  in  a  more  timely 
fashion. 

Response:  In  developing  our  propiosal, 
we  considered  requiring  hospitals  to 
notify  their  local  carrier  of  the  identity 
of  the  physician  who  would  be 
performing  these  interpretations  for 
their  patients.  We  determined  that  such 
a  requirement  would  have  had  an  effect 
as  indicated  by  one  of  the  commentera 
and  that  our  authority  to  impose  such  a 
requirement  was  questionable. 
However,  under  our  proposal,  we 
suggested  that  hospitals  act  to  ensure 
that  only  one  interpretation  is  billed. 
(Hospitals  could  do  this  now;  we  are  not 
mandating  an  additional  duty.)  If  a 
carrier  receives  only  one  claim,  there 
will  be  no  problem.  The  problem  will 
arise  when  hospitals  do  not  take  action 
and  the  carrier  receives  two  claims  for 
each  interpretation  and  then  must  make 
a  determination  about  which  claim  to 
pay.  It  seems  reasonable  to  us  for 
hospitals  to  work  with  their  medical 
staffs  to  establish  guidelines  for  the 
billing  of  x-ray  and  EKG  interpretations 
for  emergency  room  patients. 

Comment:  Some  commenters 
expressed  concern  about  the  effect  of 
the  proposal  on  small,  nu^l  hospitals  in 
which  there  are  an  insufficient  niunber 
of  radiologists  to  cover  the  emergency 
room  24  hours  a  day.  It  was  pointed  out 
that  many  of  these  hospitals  either  go 
without  any  service  at  all  and  ship  films 
to  radiologists  for  interpretation  or 
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moeive  direct  radiplogist's  services  on 
an  infrequent  basis  each  week.  One 
conunenter  indicued  that  ccmsideration 
should  be  given  tq  the  size  of  the 
ho^iital.  the  definition  of  what 
constitutes  an  emergency  room,  and  the 
availability  of  radiologic  services. 

Response:  Since  our  proposal  is 
limited  to  emwgeiicy  room  services,  if  a 
hospital  does  not  kave  an  emergency 
room  and  no  claists  with  a  place  of 
service  indicator  of  emergency  room  are 
received,  there  does  not  appear  to  be  a 
problem.  Likewise,  if  there  is  an 
emergency  room  in  a  hospital  but  no 
emergency  room  dhysician  bills  for  an 
interpretation  of  Uke  test,  there  is  also  no 
prc^lem.  We  indicated  in  our  proposal 
that  if  a  carrier  reosives  only  one  claim 
for  a  reasonable  and  necessary 
interpretation  of  an  x-ray  or  QCG,  it 
would  pay  the  claim,  generally  without 
farther  developmciat. 

Comment  C^e  fommenter  indicated 
that  the  proposal  was  inappropriate 
because  smeigency  room  physicians  are 
thankful  that  radiologic  will  interpret 
the  overnight  x-rays  me  next  morning  in 
view  of  the  harriee  pinnunstanoes  under 
which  services  are  furnished  in  the 
emwgency  room. 

Response:  Oux  proposal  does  not 
recniire  emergency  room  physicians  to 
biu  for  these  interpretations.  If  the 
emergency  rocmi  ^yadans  do  not  bill 
for  tlM«e  interpretations,  the  radiologist 
and  cardiologist  v^y  continue  to  be 
paid  ba  the  interpretations.  Our 
proposal  has  no  efiisct  on  situations  in 
which  the  emerge|icy  physician  does 
not  wish  to  bill  for  the  interpretation. 

Comment  A  cafrier  medical  director 
expressed  concero  that  it  will  be 
impossible  to  determine  from  a  claim 
whether  the  emei|Micy  physician  has 
stdmitted  writtem  documentation  of  the 
x-ray  or  EKG  intsqnetation  for  the 
mecUcal  record.  Tne  carrier  medical 
director  went  on  tb  indicate  that 
encouraging  hospitals  to  exercise  their 
authority  to  ensure  that  only  one  claim 
for  intwpretation  {s  received  will  not 
work  and  recomniended  that  the  ciurent 
policy  should  be  maintained. 

Response:  By  stibmitting  a  claim  for 
the  interpretationiof  an  x-ray  or  EKG, 
the  emergency  roem  physician  is  stating 
that  he  or  she  haffiprapaired  a  written 
interpretation  of  tpe  procedure  for 
inclusion  in  the  patient's  medical 
record.  We  do  no^  agree  that  the  current 
manual  policy  wQiks  well  since  it 
became  partially  ebsolete  by  the 
physician  fee  schedule. 

Comment  Another  carrier  medical 
director  indicatec^  that  the  requirement 
for  a  written  repoii  be  strengthened  to 
indicate  that  Kfe^care  is  requiring  a 
separately  written  report  wldch  meets 


the  hospital's  requirement  for  an  official 
report. 

Response:  We  agree  and  will  include 
sudi  a  written  report  requirement  in  the 
revised  manual  instructions. 

Comment  Some  emergency  room 
physicians  commented  that  they  should 
be  paid  for  the  x-ray  and  EKG 
interpretation  in  almost  every  case  since 
it  is  uey  who  furnish  the  real-time 
service. 

Response:  We  believe  that  our 
proposal  is  a  better  approach.  There  is 
no  question  that  the  cardiologist  or 
radiologist  should  be  paid  for  the 
interpretation  when  that  physician 
furnishes  the  service  in  tin\e  to  be  used 
in  the  diagnosis  and  treatment  of  the 
patient.  Further,  we  believe  that  there 
are  physicians  who  work  in  emergency 
rooms  who  prefer  to  defer  to  a 
cardiologist  (v  radiologist  for  the  final 
interpretation  and  do  not  wish  to 
prepare  written  reports  or  bill  for 
interpretations.  However,  our  proposal 
provides  for  payment  when  the 
emergency  room  physician  provides  a 
written  interpretation  that  contributed 
to  the  diagnosis  and  treatment  of  the 
patient. 

Comment  One  commenter  indicated 
that,  in  their commimity  hospital,  the 
radiologist  is  summoned  at  the  time  of 
the  initial  di^nosis  and  treatment  for 
the  most  serious  cases,  whereas,  for  less 
urgent  examinaticms,  the  formal 
interpretation  is  made  the  following 
morning.  The  commenter  went  on  to  say 
that  the  issue  should  be  the 
responsiveness  of  the  radiologist  when 
his  or  her  input  will  affect  care,  and  that 
having  x-rays  read  by  nonradiologists  is 
movii^  in  the  wrong  direction. 

Response:  As  indicated  previously, 
interpretations  by  radiologists  used  for 
the  diagnosis  and  treatment  of  the 
patient  would  be  payable. 

Comment:  A  few  commentere 
suggested  that  the  appropriate  approach 
is  to  split  the  fee  for  the  interpretati<m 
between  the  radiologist  and  the  ER 
physician. 

Response:  We  do  not  believe  that  this 
would  be  a  workable  approach  since  the 
carrier  would  not  know  when  or  if  it 
would  receive  the  second  claim. 

Comment:  Radiologists  made  the 
following  additional  comments: 

•  The  majority  of  carrier  medical 
directors  do  not  support  the  proposal. 

•  The  changes  do  not  reflect  tne 
findings  of  the  July  1993  report  of  the 
Department  of  Health  and  Hiunan 
Services,  Office  of  Inspector  General, 
entitled  "Medicare's  Reimbursement  for 
Interpretations  of  Hospital  Emergency 
Room  X-Rays." 

Response:  We  did  present  the 
proposal  to  a  committee  of  carrier 


medical  directors  during  a  monthly 
conference  call  on  operational  issues 
and  the  views  were  mixed.  The  major 
impression  we  drew  from  their 
comments  was  that  they  were  most 
concerned  with  enforcement  issues.  We 
will  continue  to  seek  the  gmdance  of  the 
carrier  medical  directora  and  other 
interested  parties  in  developing 
instructions  to  implement  this  policy. 

The  recommenoation  of  the  OIG 
report  was  to  pay  for  reinterpretations  of 
x-rays  only  when  attending  physicians 
specifically  request  a  second  physician's 
interpretation  in  order  to  render 
appropriate  medical  care  before  the 
patient  is  discharged.  Any  other 
reinterpretation  of  the  attending 
physician's  original  interpretation 
should  be  treated  and  reimbursed  as 
part  of  the  hospital's  quality  assurance 
program. 

l^ing  1990  data,  the  OIG  projected 
savings  of  $20.4  million  based  on  a 
cessation  «i  payments  for  radiologists' 
interpretaucms  of  x-rays  if  its 
recommendation  were  implemented. 
We  believe  Uiat  the  OIG 
recommendation  would  result  in  no 
payment  for  interpretations  of  these 
services  in  many  cases;  therefore,  we 
reject  that  portion  of  the 
recommendation.  In  other  words,  we 
believe  that  one  physician  should  be 
paid  for  the  interpretation  of  an  x-ray. 

Comment:  One  commenter  suggested 
that  the  solution  to  this  problem  be 
develcq>ed  through  the  CPT  system.  The 
commenter  suggested  that  we  propose 
separate  codes  for  the  emergent  reading 
of  the  test  and  a  second,  different  code 
for  the  ovei^read.  This  commenter  and 
some  othen  indicated  that  payment  for 
these  interpretations  be  evenly  divided 
between  the  two  codes. 

Response:  The  commenter  may  want 
to  refer  this  proposal  to  the  CPT 
Editorial  Panel. 

Final  Decision:  We  are  adopting  the 
policy  as  set  forth  in  the  proposed  rule 
for  services  furnished  on  or  after 
January  1, 1996. 

Listed  below  are  the  elements  of  our 

policy. 

•  tne  carrier  will  pay  separately  for 
only  one  interpretation  of  an  EKG  or  x- 
ray  procedure  furnished  to  an 
emergency  room  patient.  However,  there 
is  a  provision  for  payment  of  second 
interpretation  under  unusual 
circumstances  such  as  a  questionable 
finding  for  which  the  physician 
performing  the  initial  interpretation 
believes  another  physician's  expertise  is 
needed. 

•  The  professional  component  of  a 
diagnostic  procediue  furnished  to  a 
beneficiary  in  a  hospital  includes  an 
intwpretation  and  writtmi  report  for 
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indusion  in  the  benefidvy's  medical 
record  maintained  by  the  hospital.  We 
have  placed  this  requirement  in  the 
radiology  section  of  the  regulaticms  on 
services  of  physicians  in  providere  at 
$  405.554(a).  (Under  the  recodification, 
this  section  beoHnes  415.120(a)). 

•  We  distinguish  between  an 
"interpretation  and  report"  of  an  x-ray 
or  an  EKG  procedure  and  a  "review"  of 
the  procedure.  An  interpretation  and 
report  of  the  procedure  Is  separately 
payable  by  the  carrier.  A  review  of  the 
findings  of  these  procedures,  without  a 
written  report,  does  not  meet  the 
conditions  for  separate  payment  of  the 
service  since  the  review  is  already 
included  in  the  emergency  room  visit 
payment. 

•  In  the  case  of  multiple  bills  for  the 
same  interpretation  and  report,  we  will 
instruct  the  carriers  to  adopt  the 
following  procedures: 

•f  Cease  consideration  of  |>hysician 
specialty  in  deciding  which 
interpretation  and  report  to  pay 
reganiless  of  when  the  sovice  is 
performed. 

+  Pay  for  the  interpretation  and 
report  that  directly  contributed  to  the 
diagnosis  and  treatment  of  the 
individual  patient. 

■t-  Pay  for  the  interpretation  billed  by 
the  cardiologist  or  radiologist  if  the 
interpretation  of  the  procedure  is 
performed  at  the  same  time  as  the 
diagnosis  and  treatment  of  the 
beneficiary.  (This  interpretaticm  may  be 
a  verbal  report  conveyed  to  the  treating 
phjrsidan  that  will  be  written  in  a  report 
at  a  later  time.) 

•  We  will  minimize  the  carrier's  need 
to  make  dedsions  about  which  claim  to 
pay  when  multiple  claims  for  the 
interpretation  and  report  of  the  same 
procedure  are  received  by — 

•f  Encouraging  hospitals  to  work  with 
their  medical  staffs  to  ensure  that  only 
one  claim  per  interpretation  is 
sulnnitted; 

•»■  Advising  hospitals  that  if  tiiey 
allow  a  physidan  to  perfrain  and  bill  for 
a  medically  necessary  service  (the 
interpretation  and  report)  in  an 
emergency  room  and  permit  another 
physidan  to  perform  and  bill  for  the 
same  service,  the  Medicare  carrier  will 
not  pay  two  claims; 

4  Advising  hospitals  that  the 
Medicare  carrier  may  determine  that  the 
hospital's  "official  interpretation"  is  for 
quality  control  and  liabifity  purposes 
only  and  is  a  service  to  the  hospital 
rather  than  to  an  individual  benefidary; 
and 

•f  Advising  hospitals  that  Medicare 
fiscal  intermediaries  consider  costs 
incurred  for  quality  control  activities  in 
determining  payments  to  hospitals. 


•  When  the  Medicare  carrier  receives 
only  one  daim  for  an  interpretation  and 
the  procedure  is  reasonable  and 
necessary,  the  carriw  will  pay  the  claim. 
We  will  presume  that  the  one  service 
billed  was  a  service  to  the  individual 
benefidary  and  not  a  quality  control 
measure. 

Manual  instructions  to  the  carriers 
will  be  issued  as  soon  as  possible. 

This  policy  change  is  not  explidtiy 
addressed  in  our  regulations. 

D.  Extension  of  Site-of-Service  Payment 
Differential  to  Services  in  Ambulatory 
Surgical  Centers 

We  proposed  extending  the  site-of- 
service  payment  differential  to  services 
on  the  ambulatory  surgical  center  (ASC) 
covered  list  of  procedures  that  are 
predominantiy  performed  in  an  office 
setting.  We  see  no  reason  for  exempting 
these  procedures  firom  the  site-of-service 
payment  difierential.  The  practice 
expense  RVUs  duplicate  many  of  the 
overhead  expenses  induded  in  the  ASC 
fadlity  and  iiospital  payment  rates.  As 
such,  when  a  service  is  provided  in  an 
ASC  at  a  hospital,  the  physician  does 
not  bear  the  same  levri  of  practice  costs 
as  when  the  same  service  is  furnished 
in  the  office.  Therefore,  in  §  414.32 
("Determining  payments  for  certain 
physician  services  furnished  in  fedlity 
settings"),  we  proposed  to  modify  in 
paragraph  (d)  ("Services  exduded  from 
the  reduction")  the  subordinate 
paragraph  (d)(2).  which  would  have  the 
effed  of  applying  the  site-of-service 
payment  oiffiBrential  to  ASC  services. 
The  payment  differmtial  does  not  apply 
to  procedures  performed  in  an  ASC  that 
are  not  on  the  ASC  list  because  no 
fedlity  payment  is  made. 

Cbnunent;  Many  commentere  stated 
that  the  Ad  provides  that  procedures 
included  on  the  ASC  list,  by  definition, 
are  not  office-based  procedures. 
Commentere  indicated  that  we  had 
conduded  in  previously  published 
regulations  on  ASCs  that  certain 
procedures,  such  as  cystoscofMes, 
prostate  biopsies,  and  skin  lesion 
exdsions,  are  not  office-based 
procedures. 

Response:  Historically,  the  ASC  list 
included  only  procedures  that  were 
performed  less  than  half  of  the  time  in 
an  office  setting.  Consequently,  the  ASC 
list  and  the  site-of-service  payment 
differential  lists  were  mutually 
exclusive.  Over  time,  many  procedures 
shifted  from  being  performed 
predominately  in  ASCs  to  being 
I>erfonned  predominately  in  offices. 
However,  in  many  cases  the  procedures 
were  retained  on  the  ASC  list  because 
we  were  persuaded  by  argmnents  that 
while  the  procediue  may  usually  be 


done  in  an  office,  there  were 
circumstances  justifying  using  an  ASC 
Therefwe,  the  two  lists  are  no  longer 
mutually  exdusive.  Retention  of  certain 
procedures  on  the  ASC  list  does  not 
imply  that  they  cannot  appropriately  be 
performed  in  an  office.  In  fed,  the  only 
procedures  proposed  for  addition  to  the 
site-of-service  di^rential  payment  list 
are  those  that  are  performed  in  an  office 
setting  the  majorify  of  the  time. 

Comment:  Several  commenters 
questioned  the  accuracy  of  data  or 
indicated  that  they  could  not  fully 
evaluate  the  proposals  because  we  did 
not  publish  data  on  which  the  site-of- 
service  list  is  based.  Some  stated  we 
should  use  clinically-based  criteria 
instead  of  purely  objective,  arithmetic 
data. 

Many  commentere  indicated  that 
many  of  the  procedures  added  to  the 
site-of-service  differential  Ust  were 
inappropriate  and  imlikely  to  be  office- 
based  procedures  because  they  are 
extraordinarily  complicated  procedures, 
require  anesthesia  or  sophisticated 
equipment,  or  need  to  be  evaluated  on 
a  case  by  case  basis.  Several 
commenters  believed  the  list  to  be 
arbitrary  and  imfair.  Others  indicated 
that  i^ysidans  should  not  be  punished 
for  selecting  the  medically  appropriate 
site  for  certain  procedures  on  the  list. 
One  commenter  agreed  that  we  should 
encourage  physicians  to  perform 
procedures  in  an  office  when  it  is  safe 
and  effective. 

Another  commenter  stated  that  we 
should  pay  urologists  for  supplies  and 
a  small  facility  fee  to  shift  proceduires  to 
the  less  cosUy  office  setting. 

Some  commentere  stateo  that  because 
nasal/sinus  endoscopy  codes  were 
added  to  the  ASC  list  effective  January 
1, 1994  the  site-of-service  data  are  likely 
to  be  dcewed  toward  the  physician's 
office  setting.  Other  commentws  stated 
the  CPT  description  for  breast  biopsy 
(CPT  code  19100)  was  recently  changed 
to  indude  only  core  needle  aspiraticm 
vrhile  fine  needle  aspiration  is  now 
reported  using  code  CPT  code  88170. 
One  commenter  agreed  that  breast 
biopsy  should  be  on  the  Ust.  Other 
commentere  argued  that  the  data  do  not 
distinguish  between  techniques 
employed.  Many  commenters  indicated 
that  the  policy  does  not  account  ioi 
gender  differences.  For  example, 
cystoscopies  performed  on  males  are 
more  difficult  and  painful  and  are 
inappropriate  for  an  ofBce  setting. 

Response:  According  to  our  data,  the 
procedures  on  the  site-of-service 
payment  differential  list  are  performed 
in  a  physician's  ofTice  more  than  50 
percent  of  the  time.  Inclusion  of 
procedures  on  the  list  is  not  intended  to 
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reflect  a  judgment  tegarding  the 
appropriateness  ofithe  site  wherelfae 
service  is  perfbnndd  or  to  encourage 
performance  of  pnfceduras  in  the  less 
costly  ofBce  setting  or  to  create  a 
finandal  disincmtf ve  for  the  ph3fsician 
to  select  the  most  appropriate  site. 
Inclusion  on  this  Ust  merely  recognizes 
where  the  service  in  being  famished  the 
majimty  of  the  time.  We  recognize  that 
althou{^  the  majoiity  of  the  procedures 
we  proposed  to  ad4  to  the  site-<rf-service 
list  are  performed  bi  a  physician's 
office,  the  ASC  setting  is  sometimes  ~ 
appropriate,  lliat  iit  thereason  they 
remain  on  the  ASG  list.  It  is  not  the 
purpose  of  this  poRcy  to  (fictate  wrhere 
aphysician  should  perform  the  service. 
The  policy  refleets>uie  lower  practice 
costs  incmred  tw  i^ysidans  when  these 
services  are  perror^ted  in  an  ASC  or  a 
hospital. 

Comment  One  dommenter  objected  to 
including  urodynalnic  evaluation  CPT 
codes  51725,  5172$,  and  51772  go  the 
site-of-service  pay^ient  difijarential  list. 
Another  comment^r  provided 
information  demoilstrating  that  21  other 
proposed  proceduies  should  not  be  on 
the  list  because  more  recent  data 
indicate  that  the  ptocedures  are  not 
performed  in  the  office  more  than  50 
percent  of  the  timet 

Respense:  We  ag^  with  the    ' 
commoit  that  uroqynamic  evaluaticm 
codes  do  not  bekn^  on  the  list  and  have 
removed  CPT  cod^  51725,  51726, 
51772,  and  51785  from  the  list.  We  also 
agree  with  the  con^ment  that  some  of  the 
proposed  proceduies  are  not  performed 
in  the  office  setting  more  than  50 
percent  of  the  time  based  on  the  most 
current  data  availa))le.  Therefore,  we 
have  removed  the  Allowing  CPT  codes 
from  the  list:  1315e.  14020, 14060. 
1S740, 21208,  21440,  23066.  26645, 
28030, 28043,  280|2,  28261.  40510. 
41805,  42408.  462|0.  46610.  63600. 
64420, 65270.  and167921. 

Coiiunerrt:  Sonecommenters  stated 
that  the  site^f-service  payment 
differential  should  not  apply  to  services 
furnished  in  an  ASC  for  which  no 
facility  paymoit  li  made.  Anodier 
commentM'  said  tfapt  many  ASCs  are 
considered  extensions  of  a  ph3r8ician'8 
office,  not  a  free-smnding  facility,  and 
physicians  are  responsible  for  ASC 
overhead. 

Response:  We  agree  with  these 
comments.  There^re.  we  have  clarified 
the  proposal  to  stale  that  when  a  service 
that  is  not  on  the  ASC  list  is  performed 
in  an  ASC  the  sita-of-service  payment 
differential  does  not  apply.  In  this  case. 
we  view  the  ASC  ^s  an  extension  of  the 
physician's  ofBce  and.  for  purposes  of 
this  provision,  view  this  as  an  office 


Comment  Some  ccmmenters  said  that 
there  is  no  diffinence  in  practice  costs 
between  the  office  setting  and  the  ASC 
In  some  cases,  costs  may  be  hi^ier  in 
the  ASC  because  of  more  complicated 
cases,  the  delivery  of  anesthesia 
services,  and  physician  travel  costs. 
Other  commenters  said  it  is  imjustified 
to  conclude  that  there  is  no  office 
overhead  for  physicians  performing 
procedures  in  another  setting. 

Some  commenters  recommended  that 
we  make  no  changes  to  the  site-of' 
service  payment  differential  before  the 
implementation  of  resource-based 
practice  expense  RVUs  in  1998.  One 
commehter  requested  that  we  suspend 
the  site-of-service  payment  difilBrential 
altogether.  Others  recommended 
increasing  practice  expense  payments 
for  procedures  performed  in  the  office  to 
discourage  physicians  6t>m  using 
hospital  ASCs.  Other  commenters  said 
we  should  exempt  codes  that  are 
reduced  by  the  interim  practice  expense 
reduction  of  OBRA  1 993 . 

Response:  The  site-of-service  payment 
differential  is  a  long  established  policy 
that  aims  to  avoid  duplicate  payments 
for  overiiead  while,  at  the  same  time, 
recognizes  that  some  office  overhead  is 
incurred  when  physicians  perform 
procedures  outside  the  office  setting. 
For  this  reason,  the  practice  expense 
RVUs  are  reduced  l^  only  50  percent. 
While  we  will  implement  resource- 
based  practice  expense  RVUs  in  1998, 
we  see  no  reason  to  postpone  applying 
the  payment  differential  to  ASCs  until 
then.  The  site-of-eervice  policy 
currently  applies  to  both  inpatient  and 
outpatient  hospital  settings.  We  see  no 
justification  for  continuing  to  exempt 
services  provided  in  ASCs. 

Section  13513  of  OBRA  1993 
provided  for  reductions  in  practice 
expense  RVUs  for  services  for  which 
practice  expmise  RVUs  exceeded  128 
percent  of  die  work  RVUs  and  that  are 
pffiformed  less  than  75  percent  of  the 
time  in  an  office  setting.  This  reduction 
was  based  on  the  Congress' 
determination  that  practice  expense 
RVUs  were  too  high  for  some 
procedures.  This  reduction  is 
independent  of  the  long  standing  site-of- 
service  payment  differential. 

Comment:  Many  commenters  stated 
that  the  proposal  would  resuh  in 
reduced  quality  of  care.  Other 
commenters  said  it  did  not  encourage 
placement  of  patients  in  the  most 
appropriate  uid  cost-effective  setting  to 
address  the  patient's  medical  needs. 
Several  commenters  indicated  that  since 
we  have  determined  that  the  proposed 
procedures  are  appropriate  for  ASCs 
based  on  medical  review  and  patient 
safety  outcome  data,  it  would  be 


inconsistent  to  apply  the  site-of-servics 
payment  diffsrential. 

Some  commenters  indicated  that.. .  i,.: 
many  of  the  proposed  procedures    .:'  r 
cannot  be  performed  safely  in  an  office. 
They  indicated  that  offices  are  not 
certified  to  meet  the  same  standards  of 
care  or  health  care  outcomes  as  ASCs, 
which  are  generally  safer  places  to 
perform  procedures.  They  believed  the 
proposal  creates  a  disincentive  for 
physicians  to  usb  ASCs  even  when  it  is 
in  the  patient's  best  interest  to  do  so. 
Other  commenters  said  procedures  are 
performed  in  an  ASC  because  of  patient 
choice  or  for  a  patient's  safety  and 
comfort.  They  beUeved  that  paying  less 
for  the  most  complicated  cases  will 
discourage  doctors  from  doing  such 
cases,  thereby  creating  serious  access 
problems  for  patients.  -  4t#« 

Response:  We  disagree  that 
application  of  the  site-of-service 
payment  differential  will  penalize  a 
physician  who  has  valid  clinical  reasons 
for  performing  a  procedure  in  an  ASC. 
Rather,  we  believe  the  payment 
differential  will  appropriately  reflect 
that  the  phjrsidan  incura  fewer  costs 
when  himishing  service  in  an  ASC.  We 
believe  that  physicians  consider-the 
welfare  of  the  beneficiary  in  selecting 
the  appropriate  site  to  perform  the 
service.  We  do  not  beUeve  that 
physicians  will  make  inappropriate 
decisions  regarding  the  health  and  well 
being  of  their  patients  because  of  a 
reduction  in  their  payment.  '  ~< 

Comment:  Many  commenters  said 
that  the  proposal  will  encourage 
physicians  to  buy  cosUy  equipment  for 
their  offices,  such  as  that  required  for 
urologic  and  arthroscopic  procedures, 
which  most  do  not  have. 

Response:  We  believe  the  payment 
differential  is  incentive  neutral  with 
re^utl  to  selecting  a  practice  site.  That 
is,  we  do  not  believe  that  the  payment 
differential  will  induce  physicians  to 
purchase  additional  equipment  to 
enable  them  to  furnish  services  in  the 
office. 

Comment:  One  coramenter  stated  that 
a  large  number  of  procedures  proposed 
for  addition  to  the  site-of-service  list 
were  originally  exempt  from  the  list 
because  they  were  peaformed  less  than 
50  percent  of  the  time  in  a  phjrsician's   . 
office.  Therefore,  the  practice  expense 
values  already  reflect  the  costs  of 
furnishing  the  procedures  outside  the 
office  setting. 

Response:  Physicians  shift  the  place 
of  service  for  procedures  from  the 
hospital  setting  to  the  office  setting  few 
various  reasons.  Two  reasons  are  (1)  that 
advances  in  technology,  technique,  or 
other  factors  make  it  now  feasible  to  do 
many  services  in  the  office  setting  that 
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historically  were  furnished  in  a  hospital 
setting;  and  (2)  physicians  believe  that 
it  is  cost-effective  and  efficient  to  shift 
the  place  of  service.  We  believe  that  the 
direct  costs  of  providing  the  service 
(staff,  supplies,  equipment,  and  space) 
are  reflected  in  the  practice  expense 
relative  values  based  on  the 
predominant  place  of  service.  Therefore, 
we  believe  it  is  appropriate  to  apply  the 
site-of-service  reduction  to  these 
services  when  they  are  performed  in  a 
setting  where  we  make  a  payment  for 
the  direct  costs  of  providing  the  service; 
for  example,  hospitals  and  ASCs. 
However,  this  issue  will  be  further 
examined  as  part  of  the  development  of 
practice  expense  RVUs  for  1998. 

Cktmment  Several  commenters 
misunderstood  the  proposal..  Some 
implied  that  we  were  proposing  a 
reduction  in  the  ASC  facility  pajrment 
rate  or  reducing  pajrments  for  office 
based  procedures.  One  objected  to 
applying  the  site-of-service  payment 
differential  to  the  hospital  setting.  One 
commenter  was  not  convinced  the 
proposal  will  save  money. 

Several  comments  concerned  issues 
not  covered  under  this  proposal,  for 
example,  objections  to  removing  certain 
codes  from  the  ASC  approved  list  and 
requests  that  particular  codes  be  added 
or  deleted  from  the  ASC  list.  Another 
commenter  suggested  that  new  criteria 
are  needed  for  procedures  on  the  ASC 
list  Another  thought  we  were  proposing 
removing  the  codes  from  the  ASC  list. 

Response:  The  proposal  does  not 
affect  ASC  faciUty  payment  rates  or 
physician  (>ayments  for  procedures 
performed  in  an  office  setting.  The  site- 
of-service  payment  differential  already 
applies  to  the  hospital  outpatient 
setting.  The  proposal  is  budget  neutral 
and  is  not  intended  to  reduce  Medicare 
payments.  The  proposal  does  not  revise 
procedures  on  die  approved  ASC  list. 

Final  Decision:  We  will  extend  the 
site-of-service  payment  differential  to 
office-based  services  on  the  ASC  list  if 
those  services  are  performed  in  an  ASC 
or  in  a  hospital  setting.  However,  when 
a  service  that  is  not  on  the  ASC  list  is 
performed  in  an  ASC,  the  site-of-service 
payment  differential  will  not  apply.  The 
site-of-service  list  for  1996  appeara  in 
Addendum  E  of  this  final  rule.  All 
additions  to  the  list  are  identified  by  an 
asterisk. 

E.  Service  of  Teaching  Physicians 

1.  General  Background 

Our  July  26. 1995  proposed  rule  (60 
FR  38405)  discussed  Medicare  payment 
for  those  services  furnished  under 
graduate  medical  education  (GME) 
programs  that  are  not  payable  through 


the  mechanisms  established  for  direct 
GME  costs  by  section  1886(h)  of  the  Act. 
Section  1886(h)  addresses  Medicare 
payments  to  hospitals  and  hospital- 
based  providers  for  the  costs  of 
approved  GME  programs  in  medicine, 
osteopathy,  dentistry,  and  podiatry. 
Those  costs  include  residents'  salaries 
and  fringe  benefits,  physician 
compensation  costs  for  GME  program 
activities  that  are  not  payable  on  a  fee 
schedule  basis,  and  other  GME  program 
costs. 

Medicare  intermediary  expenditures 
under  section  1886(h)  of  the  Act  for 
fiscal  year  1996  are  estimated  to  be 
approximately  $1.9  billion.  In  addition, 
under  section  1886(d)(5)(B)  of  the  Act, 
Medicare  makes  additional  payments  to 
teaching  hospitals  under  the  prospective 
ptayment  system  for  the  higher  indirect 
operating  costs  hospitals  incvu  by 
having  C^iE  programs.  (These  are  costs 
other  than  direct  GME  costs.)  Medicare 
indirect  GME  payments  for  fiscal  year 
1996  are  estimated  to  be  approximately 
$4.9  billion.  Medicare  also  supports 
GME  programs  in  teaching  hospitals 
through  billings  for  the  services  of 
attending  physicians  who  involve 
residents  in  die  care  of  their  patients. 
The  amount  of  Medicare  expenditures 
for  these  services  is  not  known  since 
attending  physicians  are  not  required  to 
distinguish  between  services  they 
personally  furnish  and  those  they 
furnish  as  attending  physicians  in 
claims  submitted  to  the  Part  B  carriera. 

Our  proposal  addressed  services  of 
teaching  physicians  that  are  payable  on 
a  fee  schedule  basis,  services  of 
residents  in  settings  that  are  not  payable 
under  section  1886(h),  and  services  of 
moonlighting  residents.  In  addition,  the 
proposed  rule  addressed,  but  did  not 
substantially  change,  existing  rules  on 
related  issues  on  Medicare  payments  for 
the  services  of  residents  in  approved 
GME  programs  furnished  in  certain 
freestanding  skilled  nursing  facilities 
and  home  health  agencies^  and  services 
of  residents  who  are  not  in  approved 
GME  programs.  We  referred  to  the 
section  1886(h)  mechanisms  to 
distinguish  between  that  payment 
methodology  and  other  payment 
mechanisms. 

Tide  XVm  of  the  Act  provides 
separate  coverage  and  payment  bases  for 
provider  services  and  physician 
services.  Under  Medicare,  provider 
services,  such  as  inpatient  hospital 
services  and  skilled  nursing  facility 
services,  are  covered  under  Hospital 
Insurance  (Part  A)  and  are  paid  from  the 
Part  A  Trust  Fund.  Outpatient  hospital 
services  are  covered  imder 
Supplementary  Medical  Insurance  (Part 
B)  and  are  paid  from  the  Part  B  Trust 


Fund.  Provider  services  are  paid  on  a 
prospective  payment,  reasonable  cost,  or 
other  payment  mechanism  through 
Medicare  contractors  called  "fiscal 
intermediaries."  Physician  services  and 
other  "medical  and  other  health 
services."  as  defined  in  section  1861(s) 
of  the  Act.  are  generally  paid  under  Part 
B  through  Medicare  contractors  called 
"carriers."  To  administer  the  Medicare 
program,  we  must  distinguish  clearly 
between  provider  services  and 
physician  services  to  determine  the 
appropriate  payment  methodology  and 
the  appropriate  Trust  Fund  that  is  liable 
for  payment. 

As  discussed  in  the  proposed  rule,  in 
part  405  ("Federal  Health  Insurance  for 
the  Aged  and  Disabled"),  subpart  D 
("Principles  of  Reimbursement  for 
Services  by  Hospital-Based 
Physicians"),  current  regulations 
beginning  with  §  405.480  set  forth  the 
basic  principles  regarding  payment  for 
services  of  physicians  who  practice  in 
providere.  Additional  principles 
applicable  to  payment  for  physician 
services  in  teaching  hospitals  appeared 
in  subpart  E  ("Criteria  for  Determination 
of  Reasonable  Charges;  Payment  for    > 
Services  of  Hospital  Interns.  Residents, 
and  Supervising  Physicians")  in 
§§405.520  and  405.521.  Principles 
applicable  to  services  of  interns  and 
residents  appeared  in  §§  405.522 
through  405.525.  Sections  405.465  and 
405.466  addressed  the  fiayment 
methodology  for  teaching  hospitals  that 
elect  reasonable  cost  payments  for 
phjrsician  services.  (See  sections 
1832(a)(2)(B)(i)(II)  and  1861(b)(7)  of  the 
Act.)  Since  the  publication  of  those 
regulations,  the  Congress  enacted  a 
series  of  legislative  changes  that  affected 
payments  for  these  services,  and  we 
proposed  to  revise  the  regulations  to 
conform  to  those  statutory  changes  and 
to  clarify  current  policy. 

Section  948  of  tne  Omnibus 
RecondUation  Act  of  1980  (ORA  1980) 
(Pub.  L.  96-499).  enacted  on  December 
5, 1980,  as  amended  by  section  2307  of 
the  Deficit  Reduction  Act  of  1984 
(DEFRA  1984)  (Pub.  L.  98-369).  enacted 
on  July  18. 1984,  addressed  payments 
for  physician  services  in  teaching 
settings.  (See  section  1842(b)(7)  of  the 
Act.)  Another  pertinent  legislative 
change,  section  108  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFRA  1982)  (Pub.  L  97-248).  enacted 
on  September  3, 1982,  added  a  new 
section  1887  to  the  Act.  That  legislation 
dealt  expUciUy  with  distinguishing 
between  the  professional  services 
physicians  furnish  to  individual 
patients  in  a  provider  and  services 
physicians  fiunish  to  the  provider  itself. 
While  section  1887  of  the  Act  does  not 
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specifically  address  teaching  physicians 
or  CME  isnies,  it  isiconsistent  w^ 
Medicare  policy  on  classifying  the 
activities  in  which  physicians  in 
teaching  honiitals  tae  engaged. 

We  pubUwed  a  Qnal  rule  with 
comment  period  in^die  Federal  Register 
on  March  2. 1983  (48  FR  6902),  which 
implemented  thejpiovisions  of  section 
1887  of  the  Act.  llill  final  rule  revised 
the  regulations  thati  govern  Medicare 
payment  for  services  of  physicians  who 
practice  in.providels  such  as  hospitals, 
skilled  nursing  facilities,  and 
comprehensive  outpatient  rehabilitation 
facilities.  As  a  part  of  that  final  rule,  we 
revised  §§405.480  through  405.482, 
removed  §§  405.483  through  405.488, 
and  added  new  §§  405.550  through 
405.557.  Those  regtlatitms — 

•  Set  forth  basic  criteria  for 
distinguishing  those  physician  services 
furnished  in  providers  that  are  payable 
by  Fart  B  carriers  as  physician  services 
to  individual  patients  fitun  those 
services  that  am  payable  by  fiscal 
inteimediaries  as  physician  services  to 
the  provider  itself;  > 

•  Set  limits  on  the  amounts  payable 
on  a  reasonable  coA  basis  to  providers 
forfhysidan  services  to  the  provider; 
and 

•  Established  more  specific  criteria 
for  detwmining  th0  basis  and  amount  of 
payment  for  physidian  services  in  the 
specialties  of  anestpesiology,  radiology, 
and  pathology. 

In  the  preamble  Ijo  the^4arch  1983 
final  rule  (48  FR  8906),  we  stated  that 
because  of  problenls  related  to  applying 
portions  of  the  revised  regulations  to 
teaching  hospitals  Snd  to  implement 
sections  1842(b)(6)>and  1861(b)(7)  of  the 
Act  for  physician  payment  (as  amended 
by  secticm  948  of  G|iA  1980).  we 
planned  to.publish,  in  a  separate 
docimient.  propos^  regulations  that 
woiild  establish  special  rules  governing 
payment  for  services  of  physicians  in 
teftdiing  hospitals.  Those  rules  would 
have  superseded  §|  405.520  and 
405.521  if  they  became  effective. 
Subsequently,  hownver,  the  Congress 
passed  DEFRA  19814.  which  further 
amended  section  ip42(bM6)  of  the  Act 
and  redesignated  it  as  section 
1842(b)(7). 

Another  statutory  change  that  affected 
payments  to  teaching  hospitals  was 
section  9202  of  the  Consolidated 
Cknnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L.  99-272).  enacted  on  April 
7, 1986,  as  amended  by  section  9314  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986  (Pub.  L.  99>-509),  enacted  on 
October  21, 1986,  which  added  a  new 
section  1886(h)  to  the  Act.  Section 
1886(h)  of  the  Act  revised  the  method 
of  calculating  Med  care  payment  for  the 


direct  costs  of  approved  GME  activities 
such  as  residents'  salaries  and  Cringe 
benefits,  from  reasonable  cost  payment 
to  payments  based  on  hospital-specific 
per-resident  amounts  mukiplied  by  the 
munber  of  full-time  equivalent  residents 
working  in  the  hospital  during  a 
hospital's  cost  reporting  pwiod. 

A  major  change  in  the  Medicare 
payment  rules  for  physician  services  in 
general  was  enacted  as  part  of  the 
Omnibus  Budget  Reconciliation  Act  of 

1989  (OBRA  1989)  (Pub.  L.  101-239), 
enacted  on  December  19, 1989,  which 
added  section  1848  to  the  Act.  Section 
1848  replaced  the  reasonable  charge 
payment  mechanism  with  a  fse 
schedule  for  physician  services.  The 
Omnibus  Budget  Reconciliation  Act  of 

1990  (OBRA  1990)  (Pub.  L.  101-508). 
enacted  on  November  5, 1990. 
contained  several  modifications  and 
clarifications  to  the  OBRA  1989 
provisions  that  established  the 
physician  fee  schedule. 

2.  Payment  for  Physician  Services 
Furnished  in  Teaching  Settings 

a.  Current  Practices 

In  our  proposed  rule  (60  FR  38406). 
we  stated  that  of  the  nearly  7,000 
hospitals  that  participate  in  Medicare, 
approximately  1,200  have  GME 
programs  that  are  approved  for 
residency  training  by  the  appropriate 
accrediting  organization.  (We  used  the 
term  "residents"  in  the  preamble  of  the 
proposed  rule  to  include  residents, 
interns,  and  fallows  who  are  in  formally 
organized  and  approved  GME 
programs.) 

For  hospital  cost  reporting  periods 
beginning  on  or  after  July  1. 1985,  the 
costs  of  residents'  compensation 
(representing  payment  for  the  residents' 
services),  cwtain  physician 
compensation  costs  related  to  GME 
programs,  and  other  GME  program  costs 
are  payable  based  on  hospital-specific 
per-resident  amounts  as  described  in 
§  413.86,  in  accordance  with  section 
1886(h)  of  the  Act.  Physician 
compensation  costs  for  administrative 
and  supervisory  services  unrelated  to 
'  the  GME  program  or  other  approved 
educational  activities  are  payable  as 
operating  costs  through  diagnosis- 
related  group  p)ayments  under  the 
prospective  payment  system  for 
inpatient  services  and  on  a  reasonable 
cost  basis  for  inpatient  services  in 
hospitals  excluded  from  the  prospective 
payment  system  and  for  outpatient 
services. 

In  the  case  of  those  few  teaching 
hospitals  that  elect  reasonable  cost 
payments  for  physician  direct  medical 
and  surgical  services  under  section 


1861(b)(7)  of  the  Act  instead  of  billing 
for  services  to  Medicare  beneficiaries  on 
a  fee-for-service  basis,  the  election  and 
payment  mechanisms  described  in 
former  §§  405.465  and  405.466  were  set 
forth  in  the  proposed  rule  in  new 
§  415.160  and  in  redesignated 
§§415.162  and  415.164. 

Practices  vary  widely  among  and 
within  teaching  hospitals  with  respect 
to  the  degree  of  physician  involvement 
in  the  care  of  patients.  In  some  cases, 
teaching  physicians  personally  direct    . 
residents  in  furnishing  patient  care 
services.  In  others,  residents  assimie  a 
greater  degree  of  responsibility  for  the 
care  patients  receive,  and  the  teaching 
physicians  exercise  only  general  control 
over  the  residents'  activities. 

b.  Statutory  and  Other  Developments  . 
Pertaining  to  Teaching  Physician 
Services 

(1)  Original  Medicare  Law  and 
Regulations 

As  originally  enacted,  title  XVm  of 
the  Act  excluded  the  services  of 
physicians,  interns,  and  residents  ftata 
the  definition  of  "inpatient  hospital 
services,"  except  for  the  services  of 
interns  and  residents  in  approved 
training  programs.  The  services  of 
residents  in  an  approved  program  of  a 
hospital  with  which  a  skilled  nursing 
facihty  has  a  transfer  agreement  are 
included  in  the  definition  of  "extended 
care  services"  and  in  the  definition  of 
"home  health  services"  in  the  case  of  a 
home  health  agency  that  is  affiliated 
with  or  under  common  control  of  a 
hospital  having  the  program.  These 
provisions  established  the  costs  of 
approved  GME  programs  for  provider 
services  payable  by  intermediaries  on  a 
reasonable  cost  basis.  The  Act  did  not 
include  special  rules  for  payment  of 
physician  services  in  teachhig  hospitals. 

At  the  time  of  the  publication  of  the 
proposed  rule,  imder  §§  405.520  and 
405.521  for  teaching  physician  services, 
and  §§405.522  through  405.525  for 
residents'  services,  a  physician  in  a 
teaching  setting  was  considered  the  • 
attending  physician  for  a  Medicare  ' 
patient,  and  thereby  quaUfied  for  Part  B 
payment,  only  if  he  or  she  furnished 
"personal  and  identifiable  direction"  to 
the  interns  and  residents  who  provided 
the  actual  services  to  the  patient.  Before 
January  1, 1992,  Part  B  physician 
services  were  paid  imder  the  reasonable 
charge  payment  system.  As  of  January  1, 
1992,  these  physician  services  are  paid 
under  the  physician  fee  schedule  set 
forth  in  part  414  (56  FR  59502).  '<- 

Although  former  §  405.521(b)  listed 
examples  that  illustrated  the.types  of 
responsibilities  attending  physicians     ^ 
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typically  carry  out.  the  list  was  not 
exhaustive,  fai  individual  cases,  it  might 
be  difficult  to  determine,  by  referring  to 
$405,521,  whether  a  physician  in  a 
teaching  setting  is  the  "attending 
physician"  for  a  Medicare  pati«it.  ft 
might  be  necessary  for  the  carrier  to 
review  hospital  charts  to  see  if  the 
attending  physician  requiremaits  were 
met;  however,  the  uivolvement  of  the 
teaching  phyndan  in  individual 
services  was  often  imclear  frmn  a  review 
of  the  charts. 

ft  became  apparent,  shortly  after  the 
former  §§405.520  and  405.521  were 
issued,  that  some  Medicare  carriers 
were  paying  charges  for  physician 
services  in  some  teeching  hospitals, 
evm  though  interns  and  residents  were 
primarily  responsible  for  the  care  of  the 
patients.  The  physicians  who  were 
billing  for  these  services  were  often 
assundng  only  limited  responsibility  for 
the  medical  management  of  the  patients' 
treatment  ft  also  became  clear  that  some 
ph3rsicians  were  submitting  charges  for 
services  furnished  to  Medicare  patients 
even  though  non-Medicare  patients 
were  not  billed  for  similar  services,  and 
patients  generally  were  not  obligated  to 
pay  fat  those  physidan  services. 

In  April  1969,  those  problems  led  to 
the  issuance  of  Intermediary  Letter  372, 
which  set  forth  specific  conditions  that 
phjrsidans  in  teaching  settii^  were 
required  to  meet  to  be  considered 
attending  physicians  and,  thus,  qualify 
to  charge  tne  cairier  for  services  in 
which  they  involved  residents.  It  also 
spedfied  how  carriers  were  required  to 
determine  the  reasonable  charges  for 
these  services.  Although  Intermediary 
Letter  372,  which  was  still  in  eOocX  at 
the  time  ojf  the  publication  of  the 
proposed  rule,  provided  guidance  to 
Medicare  carriers  and  intermediaries  on 
payment  for  these  services,  it  was  not 
applied  uniformly  by  all  Medicare 
carriers. 

t      (2)  1972  Amendments 

On  October  30, 1972,  the  Congress 
amended  the  Ad  to  provide  rules  on 
pa)rment  for  physician  services  (as 
distinguished  £rom  the  services  of 
interns  and  residents)  furnished  in 
teaching  hospitals.  Sedion  227  of  the 
Social  Security  Amendments  of  1972 
(Pub.  L.  92-603)  amended  section 
1861(b)  of  the  Ad  to  require  that 
Medicare  treat  those  services  as  hospital 
services  and  pay  for  them  on  a 
reasonable  cost  basis,  except  under 
certain  spedfic  circumstances.  Secticm 
227  also  made  certain  incentives 
available  to  hospitals  that  eleded  to  be 
paid  for  physidan  services  on  a 
reasonable  cost  basis. 


In  subsequent  legislation  (section  15 
of  Pub.  L.  93-233,  maded  on  December 
31, 1973,  and  section  7  of  the  End-Stage 
Renal  Disease  Program  Amendments  of 
1978  (Pub.  L.  95-292),  maded  on  June 
13, 1978).  the  Congress  deferred 
implemoitation  of  all  provisions  of 
sedion  227  of  the  1972  amendments 
except  for  the  incentives  to  eded 
reasonable  cost  payment  for  physidan 
dired  medical  and  surgical  services. 
The  cost  reimbursement  provisions 
were  implemented  through  former 
§  405.465,  as  published  in  a  final  rule  on 
August  8. 1975  (40  FR  33440).The 
statutory  provisions  for  which  the 
Congress  deferred  implementaticm  were 
eventually  replaced  by  new  provisions  ■ 
passed  by  the  Congress  in  ORA  1980. 
ORA  1980  reaffirmed,  but  did  not 
otherwise  afied,  the  provisions  of 
section  227  of  the  1972  amendments 
authorizing  cost  reimbursement 
incentives. 

(3)  ORA  1980 

Section  948  of  ORA  1980  made 
several  important  changes  in  the 
sections  of  the  Medicare  statute  that 
address  payment  for  physidan  services 
in  teaching  hospitals.  SpedficaUy, 
section  948 — 

•  Repealed  the  provisions  of  the  1972 
Amendments  that  required  Medicare  to 
pay  for  those  services  (with  certain 
exceptions)  on  a  reesonable  cost  basis; 

•  Amended  section  1861(b)  of  the  Ad 
to  allow  hospitals  with  approved 
teaching  programs  to  eled  to  be  paid  on 
a  reasonable  cost  basis  for  physician 
dired  medical  and  surgical  services 
furnished  to  their  Medicare  p>atients  and 
for  the  supervisicm  of  interns  and 
residents  in  the  care  of  individual 
patients  if  all  physidans  in  the  hospital 
agree  not  to  bill  charges  for  their 
services  furnished  to  Medicare  patients; 
and 

•  Added  section  1842(b)(6)  of  the  Ad 
(now  section  1842(b)(7))  to  spedfy  the 
conditions  that  must  be  met  to  permit 
payment  under  Part  B  for  physidan 
services  in  teaching  hospitals  that  do 
not  eled  cost  reimbursement,  and  to 
provide  spedal  payment  rules  for 
determining  the  customary  charges 
applicable  in  this  situation. 

hi  the  Conference  Report 
accompanying  ORA  1980  (H.R.  Rep.- No. 
1479,  96tii  Cong.,  2d  Sess.  145  (1980)), 
the  Conference  Committee  stated  that  its 
intention  was  to  permit  payment  for 
physidan  services  in  a  teaching  hospital 
on  a  reasonable  charge  basis  only  if  the 
physidan  is  the  patient's  "attoiding 
physidan."  The  conferees  also  endorsed 
the  attending  physidan  criteria  in 
Intermediary  Letter  372. 


The  Conference  Report  further  stated 
that  "[t]he  conferees  intend  (without 
precluding  reasonable  changes  in  the 
future)  that  in  determining  the  amount 
payable  on  a  charge  basis  under 
Medicare  Part  B  for  services  of 
physicians  in  teaching  hospitals,  the 
polides  contained  in  Intermediary 
Letter  372  should  be  generally  followed 
where  these  are  not  inconsist«it  with 
the  provisions  of  the  oonfnence 
agreonent."  Ibid.  p.  146. 

(4)  DEFRA  1984 

Subsequently,  section  2307(a)  of 
DEFRA  1984  further  amended  sedion 
1842(b)(7)  of  the  Ad  concerning 
conditions  for  payment  for  phyndan 
services  furnished  in  teaching  hospitals 
that  do  not  eled  cost  reimbursement. 
Section  2307(a)  was  later  amended  by 
sections  3(b)  (5)  and  (6)  of  the  DEFRA 
Technical  Amendments  (Public  Law 
98-617),  enaded  on  November  8. 1984. 
As  revised,  section  1842(b)(7)  of  the  Ad 
(which  was  redesignated  from  section 
1842(b)(6)  of  the  Ad  by  section  2306  of 
DEFRA  '84)  provided  that— 

•  The  oistomary  charge  of  a 
physician  qualifying  as  a  teaching 
physidan  is  set  no  lower  than  85 
percent  of  the  prevaifing  charge  paid  for 
similar  services  in  the  same  locality; 
and 

•  If  all  tiie  teaching  physicians  in  a 
teaching  hospital  agree  to  accept 
assignment  for  all  the  services  they 
furnish  to  Medicare  patients  in  that 
hospital,  the  customary  charge  is  set  at 
90  percent  of  the  prevailing  charge  paid 
for  similar  services  in  the  same  locality. 

(5)  1989  Proposed  Rule 

On  February  7, 1989,  we  published  a 
proposed  rule  that  would  have 
implemented  the  teaching  physidan 
payment  provisions  of  both  ORA  1980 
and  DEFRA  1984  (54  FR  5946).  hi  that 
document,  we  proposed  the  following 
changes  relating  to  teaching  physicians: 

•  Revise  the  regulations  governing  the 
conditions  imder  which  Medicare 
pa3rment  is  made  for  the  services  of 
physidans  in  teaching  settings  and 
implement  a  special  methodology  for 
determining  customary  chai^ges  for  the 
services  of  teaching  physicians. 

•  Revise  the  regulations  governing 
Medicare  payment  to  providers  for 
compensation  paid  to  physicians  who 
fiimish  services  that  are  of  general 
benefit  to  patients  in  the  provider. 

That  proposed  rule  was  never 
published  in  final  because  legislation 
enacted  in  1989  and  1990  that  mandated 
the  implementation  of  the  Medicare 
physician  fee  schedule  had  the  effect  of 
replacing  the  payment  methodology  of 
the  proposed  rule. 


•3138 


Fwiw| 


/  Vol.  60i  No.  236  /  Friday,  December  8.  1995  /  Rules  and  RegulaUons 


/Vol.  60,  No.  236  /  Friday.  December  ».  1995  /  Rules  and  Regulatlong      83139 


3.  PaynMots  for  Supervising  I^sidans 
in  Teaching  Settinf^  and  far  RMidents 
in  Certain  Settings  4 

In  our  July  2B,  ISS  proposed  rule,  we 
proposed  to  revise  jhe  regulations 
because  of  the  substantial  cbangos  that 
have  taken  place  inlthe  way  Medicare 
payments  for  physi^dan  services  are 
determined  (that  isj  the  rq>lacemant  of 
the  reasonable  chame  system  with  the 
physician  fee  schedule);  the  length  of 
time  since  the  publication  of  the 
February  1989  proposed  rule;  and  our 
decision  to  propose  to  replace  the 
attending  physiciaii  criteria  of  the 
February  1969  proposed  rule.  The 
details  of  die  attending  physician  policy 
had  been  set  forth  esrher  in 
Intermediary  Letter  372.  published  in 
April  1969.  j 

We  proposed  to  <pange  the  attending 
physician  criteria  fifom  those  of 
Intermediary  Lettes  372  to  make  the 
critnia  more  flextt4e  in  terms  of  the 


b.  Statutory  Requirements  for  Paymmt 
in  Teaching  Hospitals  Not  Electing 
ReesonaUe  Costs  for  Miysidan  Services 
to  Individual  Patients 

Section  1842(b)(7)  of  die  Act  is 
generally  (nemised  on  the  use  of 
custaanary  diarges.  that  is.  the 
reasonable  charge  system,  as  the  basis 
for  Medicare  payments  for  the  services 
of  physicians  in  teaching  hospitals.      " 
Section  1848  ot  the  Act.  howevOT, 
established  the  phyridan  fse  schedule 
as  the  payment  methodology  for 
physician  services  furnished  beginning 
January  l,*'l992  without  any  excepticm 
for  physician  services  furnished  in 
teadiing  settings.  Therefore,  we  based 
the  p<^cies  in  the  July  26, 1995 
proposed  rule  on  principles  est^lished 
in  legislation  on  payment  for  physician 
services  generally  under  the  physician 
fee  sdiedule.  on  payment  for  phjrsician 
services  furnished  in  providers,  and  on 
payment  to  hospitals  for  GME  programs. 
With  regard  to  payment  to  hospit^  for 
GME  programs,  the  proposal  addressed 


individual  teaching  physician  who  may     activities  assodated  wiSi  GME  programs 


SOTve  as  the  lesponfcible  physician  fora 
particular  servtoe  iffaile  ensuring  diat  a 
teaching  f^ysidanlis  presttit  during  at 
least  some  portion  bf  each  service 
payable  by  the  canter.  We  also  proposed 
rules  based  on  other  Medicare  policies 
that  had  been  in  e^ect  for  years  but  had 
never  been  explidllly  addressed  in  the 
regulations.  ' 

a.  Distinction  fietwtoen  Teaching 
Hospital  and  Teadiing  Setting 

We  proposed  to  ^stingiiish  between 
"teaching  hospital*  and  "teaching 
setting,"  because  tfte  former  is  more 
diredly  related  to  fotnmediary 
payments,  and  the  lattw  (although 
defined  in  terms  of  intermediary 
pajrraents)  is  more  idirectly  related  to 
carrier  payments.  We  proposed  to  define 
"teadiing  hospital*  as  aliospital 
ei^ged  in  an  app^ed  GME  residency 
program  in  medidpe.  osteopathy, 
dentistry,  or  podiatry-  We  proposed  to 
define  "teaching  setting"  as  a  provider 
or  freestanding  set^g  for  which 
Medicare  payment  for  the  services  of 
residents  is  made  ipnder  the  dired  GME 
payment  iHt>visiods  of  §  4 1 3 .86 
(hospitals.  baspita)-based  providers,  and 
settings,  indudingjnonprovider  settings, 
meeting  the  requirements  for  residents 
in  §  413.86(fKl)(iiQ),  or  on  a  reasonable 
cost  basis  under  t)^  provisions  of 
§  409.26  or  §  409.4p(f)  for  residents' 
services  fumi^ediin  fireestanding 
skilled  nurnng  fadlities  or  home  health 
agendas,  respediMely. 


Intermediary  Letter  No.  70-7/Part  B 
Intmmediary  Letto*  No.  70-2  (issued  in 
Jmuary  1970),  a  question-and-enswer 
on  Intermediary  Letter  372,  indicated 
that  the  supervising  physidan  must 
either  personally  pe^rm  the  service  or 
function  as  the  attending  physidan  and 
be  present  while  a  service  is  being 
furnished  (question  14). 

Medicare  carriers  were  directed  to 
periodically  review  the  hospital  charts 
for  verification  of  the  establishment  of 
attending  physician  relationships  and 
their  involvement  in  individual 
services.  If  the  chari  did  not  substantiate 
a  suffident  level  of  involvement  in  the 
care  furnished,  the  teaching  physidan 
role  was  seen  as  supervisory  in  nature, 
rather  than  as  an  attending  physidan. 
even  though  the  teaching  physician  may 
have  had  bgal  resp«Mi8ibiuty  for  the  care 
fumishcKl  to  the  patient.  Consequently, 
the  fiscal  intermediary  for  the  hospital 
would  pay  Medicare's  share  of  the 
salary  costs  of  the  teadiing  physidail  ''^ 
attributable  to  the  supervision  of 
residents,  but  the  Medicare  carrier 
would  not  make  payment  for  the 


that  were  not  payaUe  through  fiscal  physician  services  on  the  basis  of 


intermediary  payment  mechanisms. 

c  Intermediary  Letter  372  Attraiding 
Physidan  Criteria 

The  Intermediary  Letter  372  attending 
physidan  criteria  and  related  policy 
were  developed  by  Medicare  in  1960  as 
a  means  <rf  documenting  the 
involvement  of  teaching  physidans  in 
patient  care  services  furnished  in 
teaching  hospitab  and  have  been 
controversial  ever  since.  It  was 
recognized  tiien  and  now  that  residents 
must  fiimish  patient  care  services  to 
develop  their  dolls  as  physidans  or 
other  types  of  practitioners.  The 
"attending  physidan"  policy  was 
developed  as  a  mechanism  to  make  Part 
B  fee  schedule  payments  for  services  in 
which  residents  were  involved.  The 
main  requirement  of  the  policy  was  that 
there  wmild  be  a  single  attending 
physician  wdio  personally  examined  the 
beneficiary  within  a  reasonable  time 
after  admission,  confirmed  the  diagnosis 
and  course  of  treatment,  and  was 
continuously  involved  in  the  care  of  the 
beneficiary  throu^out  the  stay.  The 
attending  physician  policy  as  set  forth 
in  Intermediary  Letter  372  and  related 
issuances  specifically  stated  that  the 
attending  physician  had  to  be  present 
when  a  major  surgical  procedure  or  a 
complex  or  dangerous  medical 
procedure  was  performed,  but  was 
vague,  perhaps  necessarily,  on  the 
matter  of  the  presence  of  the  physidan 
during  other  occasions  of  inpatient 
service.  There  was  less  ambiguity  with 
regard  to  hospital  outpatients.  Part  A 


reasonable  charges. 

We  believe,  after  years  of  woiidng 
experience  with  the  Intermediary  Letter 
372  attending  physidan  policy,  that  we 
should  replace  it.  The  amoimt  of 
postpayment  review  necessary  to  verify 
the  establishment  and  continuity  of  the 
attending  physidan  relationship  from 
patient  charts  had  become  impractical 
given  reductions  in  contrador  budgets 
and  was  inconsistent  with  more  recent 
congressional  action.  While  the 
Congress  endorsed  the  attending 
physiden  policy  in  the  Conference 
Report  accompanying  ORA  1980,  the 
Intermediary  Letter  372  policy  might  be 
viewed  as  not  entirely  consistent  with 
the  payment  mechanism,  enaded  in 
OBRA  '86  under  section  1886(h)  of  the 
Ad  for  payment  of  dired  GME  costs  in 
teaching  hospitals.  Fw  example. 
Intermediary  Letter  372  indicated  that, 
if  a  physidan  was  not  an  attending  . 
physidan  but  supervised  a  resident  who 
furnished  a  service,  the  costs  of  the 
physidan  services  were  payable  by  the 
intermediary.  Under  section  1886(h)  of 
the  Act,  if  a  service  was  determined  not 
to  be  an  attending  physidan  service 
billable  under  Part  B,  the  service  could 
not  become  a  provider  service  for 
purposes  of  additional  payments  made 
under  Part  A  since  the  GME  payments 
were  prospectively  determined  amounts 
that  coidd  not  be  adjusted  based  on  the 
individual  drcumstaaces  of  the  delivery 
of  individual  services.  Further, 
allocation  agreements  between 
physidans  and  hospitals  identifying  the 
various  activities  in  which  the 


physidans  were  involved  for  purposes 
of  determining  the  appropriate  payment 
amounts  had  no  effisct  on  (^(E       ■''■•'■ 
pajrments  in  an  individual  hospital  cost 
reporting  pniod.  The  costs  that  were 
allocated  during  the  GME  base  period 
were  carried  forward  re^rdless  of 
dunges  in  the  physidan  activities. 

Mmeover,  the  Intermediary  Letter  372 
policy  left  it  to  individual  carriers  to 
determine  coverage  of  the  services  besed 
on  customary  practices  in  the  area  or  on 
the  competence  of  individual  residoits. 
For  example,  a  sentence  in  Intermediary 
Letter  372~A.  reads  as  follows: 

If  the  supervising  physidan  vras  present  at 
surgery,  and  the  surgery  was  perrormed  by  a 
resident  acting  under  his  close  supervision 
and  instruction,  he  would  not  be  the 
attending  siugeon  unless  it  were  customary 
in  tlie  cmnmunlty  for  such  services  to  be 
performed  in  a  similar  hsliion  to  private 
patients  who  pay  for  services  renaered  by  a 
private  physician. 

While  this  policy  might  have  been 
appropriate  30  years  ago  in  the  early 
days  of  Medicare,  we  stated  in  our 

Eroposed  rule  (60  FR  38409)  that  we 
alieve  it  is  inappropriate  to  base  the 
determination  of  whether  a  carrier  will 
pay  several  thousand  dollars  or  zero 
dollars  for  a  surgical  procedure  on  this 
standard,  which  could  result  in  a  wide 
disparity  of  policy  from  area  to  area 
regarding  when  payment  is  made. 

Another  problem  with  the 
Intermediary  Letter  372  policy  was 
reUanoe  on  a  single  physidan  to  be  the 
attending  physidan  for  the  beneficiary 
throughout  the  inpatient  stay.  The  only 
exception  permitting  an  attending 
physidan  relationship  for  onfy  a  porticm 
of  a  stay  was  if  the  portion  was  a 
distind  segment  of  the  patient's  course 
of  treatment,  such  as  the  postoperative 
period.  Another  example  from 
Intermediary  Letter  372  reads  as 
follows: 

A  group  of  physicians  share  the  teaching  and 
supervision  of  the  house  staff  on  a  rotating 
basis.  Each'  physidan  sees  patients  every 
third  day  as  he  makes  rounds.  No  physidan 
can  be  held  to  be  one  of  these  patients' 
attending  physician  for  any  portion  of  the 
hospital  care  althou^  consultations  and 
other  services  ti>ey  personally  perform  for  the 
patient  might  be  covered. 

We  stated  in  our  proposed  rule  (60  FR  - 
38409)  that  we  believe  that  this 
emphasis  on  a  single  teaching  physidan 
serving  aS  the  attending  physidan 
throng  the  stay  was  no  longer 
necessary,  and  that  we  should  provide 
teaching  hospitals  and  GME  programs 
with  flexibility  in  the  determination  of 
the  responsible  teaching  physidan  in  an 
individual  case.  We  no  longer  believe 
the  Intermediary  Letter  372  requirement 
that  a  single  physidan  be  recognized  by 


the  beneflidary  as  his  or  her  personal 

Ehysidan  throng  a  period  of 
ospitalization  reflects  current  realities. 
Further,  the  existing  attending 
physidan  regulation  might  operate  at 
cross-purposes  with  managed  care 
arrangements  that  often  employ 
treatment  teams. 

The  Intermediary  Letter  372 
requirements  for  continuity  of  care 
might  be  difficult  for  carriers  to  verify 
fit>m  reviews  of  medical  records,  mi^ 
be  interpreted  in  diffment  ways  by 
difiierent  carriers,  and  might  be 
countoproductive  and  burdensome  in 
the  delivery  of  services  to  the  patient. 
We  believe  the  proposed  policy  would 
address  potential  sources  of 
misimderstanding  and  abuse  that  have 
been  longstanding  Medicare  program 
concerns.  For  exampfe.  Intermediary 
Letier  372  required  the  attending 
physidan  to  personally  examine  the 
patient,  review  the  history  and  record  of 
test  results,  etc.  From  discussions  with 
carrier  medical  diredors,  it  is  oiu- 
understanding  that  some  carriers 
considered  the  requirements  to  be  met 
if  the  teaching  physidan  first  saw  the 
]}atient  1  or  2  diays  after  admission.  In 
those  situations,  the  carrier  might  pay 
for  an  admission  history  and  physical 
performed  by  a  resident  on  Saturday 
while  the  teaching  physidan  did  not 
adiially  see  and  examine  the  patient 
until  Monday.  Other  carriers  would 
maintain  that,  to  pay  for  the  admission 
history  and  physical  as  an  attending 
physidan,  the  teaching  physician  would 
have  to  see  the  patient  on  die  day  the 
service  was  performed. 

We  believe  that  the  most  important 
consideration  should  be  the  presence  of 
the  teaching  physidan  during  the  key 
portion  of  the  service  or  procedure 
being  furnished  by  the  resident,  and  that 
requiring  both  an  attending  physidan 
relation^ip  and  the  presence  of  that 
same  physidan  during  every  billable 
service  is  no  longer  warranted.  Thus, 
imder  our  proposal,  carriers  would  no 
longer  pay  for  services  such  as 
admission  evaluation  and  management 
services  imless  a  teaching  physidan  was 
present  during  the  key  portion  of  the 
service. 

d.  Carrier  Payment  for  Services  of 
Teaching  Physidans— General 

We  proposed  to  eliminate  the 
Intermediary  Letter  372  attending 
physidan  criteria  from  the 
determination  of  whether  payment 
should  be  made  for  the  services  of 
physidans  in  teaching  settings.  We 
recognize  that  the  term  "attending 
physidan"  is  used  in  academic 
medidne  to  denote  the  responsible 
physician,  and  we  beheve  that  hospitals 


and  GME  programs  should  be  fr«e  to 
designate  any  physidan  to  be  the 
attending  physician  of  the  patients  in 
the  teaching  setting.  We  proposed  to 
require  the  following  conditions  for 
services  of  teaching  physicians 
(physidans  who  involve  residents  in  the 
care  of  their  patients)  in  both  inpatient 
and  outpatient  settings  to  be  payable 
under  the  physidan  fee  schedule: 

•  A  teaching  physidan  (a  physidan 
other  than  a  resident  or  fellow  in  an 
approved  program)  must  be  present  for 
a  key  portion  of  the  time  during  the 
performance  of  the  service  for  which 
payment  is  sought. 

•  In  the  case  of  surgery  or  a 
dangerous  or  complex  procedure,  the 
teadbing  physidan  must  be  present 
during  all  critical  portions  of  the 
procedure  and  must  be  immediately 
available  to  furnish  services  dxiring  the 
entire  service  or  procedure.  We 
spedfied  that  the  teaching  physician 
presence  requirement  is  not  met  when 
the  presence  of  a  teaching  physidan  is 
required  ih  two  places  for  concurrent 
major  surgeries.  The  operative  notes 
must  indicate  when  the  teaching 
physidan  presence  in  individual 
procedures  began  and  ended.  In  the  case 
of  procedures,  such  as  an  endoscopy,  in 
which  a  body  area,  rather  than  a 
representation,  is  viewed,  we  would  not 
make  payment  if  the  teeching  physician 
was  not  present  during  the  viewing.  A 
discussion  of  the  findings  with  a 
resident  would  not  be  suffident.  The 
situation  is  contrasted  with  a  diagnostic 
procedure,  such  as  an  x-ray,  in  which 
the  physidan  would  not  be  expeded  to 
be  present  during  the  performance  of  a 
test  and  could  bill  for  an  interpretation 
by  reviewing  the  film  with  the  resident 
(or  by  performing  an  indepoident 
interpretation). 

•  In  the  case  of  services  such  as 
evaluation  and  management  services 
(for  example,  visits  and  consultations), 
for  which  there  are  several  levels  of 
service  available  for  reporting  purposes, 
the  appropriate  payment  level  must 
refled  the  extent  and  complexity  of  the 
service  if  the  service  had  been  fully 
furnished  by  the  teaching  physician.  In 
other  words,  if  the  medical  decision- 
making in  an  individual  service  is 
highly  complex  to  an  inexperienced 
resident,  but  straightforward  to  the 
teaching  physidan,  payment  is  made  at 
the  lower  payment  level  refleding  the 
involvement  of  the  teaching  physidan 
in  the  service.  We  intend  to  promote 
flexibility  and  leave  the  dedsion  to  the 
teaching  physician  as  to  whether  the 
teaching  physidan  should  perform 
hands-on  care,  in  addition  to  the  care 
furnished  by  the  resident  in  the 
presence  of  the  teaching  physician. 
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Howevw.  in  the  caaB  of  both  ho^tal 
inpatient  and  outp^ient  evaluation  and 
management  services,  the  teadiing 

Ehysidan  must  be  iresoat  during  the 
ey  partion  ttf  the  visit. 
•  Tbe  presence  of  the  phvsidan 
during  the  service  <ir  procedure  must  be 
documented  in  the  tnedical  records. 

Tlie  proposal  elii^inated  the 
btermediary  Lettn^372  requirmnent 
that  the  attending  fliysician  personally 
examine  the  patien  j  and  left  the 
decision  to  the  teacning  physician  as  to 
whether  be  or  she  SDOula  perform  an 
examinatiCHi  in  addition  to  the 
resident's  examination  baaed  on 
medical  and  risk  menagement 
consideraticms  rather  than  Medicare 

Kyment  rules.  For  ^xample.  a 
aefidary  might  be  admitted  to  the 
hospital  on  a  Saturday  and  be  examined 
l^  a  resident  in  the  presence  of  a 
teaching  physician  pn  duty  at  the  time. 
On  Moniuy,  anothtfr  teaching  physidan 
might  be  designated  to  be  the  attmding 
physician  in  tbe  caie.  Under  the 
proposal  to  eliminate  the  Intermediary 
Letter  372  attendina  physician  criteria, 
the  services  of  botUteadiing  pbvsidans 
in  th|s  example  wojild  be  payable  (as 
long  as  distinct  services  are  furnished). 

Imder  our  propofal.  we  clarified  that 
services  of  teaching  physicians  that 
involve  tbe  supervuion  of  residents  in 
the  care  of  inmvidMal  patients  are 
payable  under  the  physician  fee 
schedule  only  if  the  teaching  physidan 
is  present  during  H^  key  portion  of  the 
service.  If  a  teaching  physician  is 
engaged  in  such  activities  as  discussions 
of  the  patient's  treatment  with  a  resident 
but  is  not  present  during  any  portion  of 
the  session  with  the  patient,  we  believe 
that  the  supervisory  service  furnished  is 
a  teaching  service  ae  distinguished  firom 
a  physidan  service  to  an  individual 
patient. 

We  believe  that  this  clarification  is 
consistent  with  existing  policy.  Part  A 
Intennediary  Letter;  No.  70-7/Part  B 
Intermediary  Lettei!  No.  70-2.  issued  in 
January  1970,  contained  a  series  of 
questions  and  ansvfers  about  the 
attending  physiciaii  policy  set  forth  in 
Intwmediary  Lettev  No.  372.  Question 
14  of  that  issuance  addressed  services 
furnished  in  emergency  rooms  and 
outpetient  departments  and  states  the 
following:  ] 

Q.  Intermediary  letter  No.  372  states. 
"An  emergency  room  supervising 
{diysidan  may  not  customarily  be 
considered  to  be  th^  attending  physician 
of  padents  cared  fo^  by  the  house  staff, 
etc."  Is  this  also  trde  in  the  hospital's 
outpatient  departm|Bnt? 

A.  Yes,  because  ia  attending 
physidan  relation^p  is  not  normally 
established  with  anyone  other  than  the 


treating  physician  in  an  outpatient 
department,  If  the  Part  B  bills  are 
mbmitted  for  services  performed  by  a 
physidan  in  either  the  emecgency  room 
or  in  any  part  of  the  outpatient 
departaoent,  the  hospital  records  should 
clearly  indicate  eitber  that:  the 
supervising  physician  persona/iy 
perfoimed  the  service;  or  he  fuiM:doned 
as  the  petient's  attending  physician  and 
was  present  at  the  furnishing  of  the 
service  for  which  payment  is  claimed. 

At  the  same  time  we  were  concerned 
about  the  integrity  of  tbe  Medicare 
paymwit  process,  we  recognized  that 
application  of  this  policy  to  the 
reimbiusement  of  teaching  [diysidans 
in  family  practice  residency  programs 
raised  spedal  concerns  about  tbe 
viability  of  these  programs.  Family 
practice  residency  programs  are 
different  £rom  other  programs  because 
training  occure  primarily  in  an 
outpatient  setting,  known  as  a  family 
practice  center.  La  these  centers, 
residents  are  assigned  a  panel  of 
patients  for  whom  they  will  provide 
care  thrpuahqut  their  3  years  of  training. 
While  teadiing  physidans  supervise 
this  care  and,  indeed,  are  present  during 
the  actual  furnishing  of  services  in  some 
drcumstances  (most  notably  with  first 
year  residents  and  for  more  complex 
patient  cases),  a  general  requirement 
that  teaching  physicians  be  physically 
present  during  all  visits  to  the  family 
practice  center  would  undermine  the 
development  of  this  physidan/patient 
relationship.  This  requirement  also 
would  be  incompatible  with  the  way 
family  practice  centers  are  organized 
and  stafiiad  and  could  reqiure  the  hiring 
of  additional  teaching  physidans  when 
the  faculty  are  already  in  short  supply. 

We  stated  in  our  July  26, 1905 
proposed  rule  (60  PR  38410)  that  we 
would  be  willing  to  develop  a  qiedal 
rule  for  paying  teaching  fiamily 
physidans  that  takes  into  account  the 
imique  nature  of  these  training 
programs  while  clarifying  the 
appropriatelevelof  involvement  of  the  ' 
teaching  physidan  in  patient  care  in 
family  practice  centers.  We  invited 
comments  on  the  structure  and  content 
of  such  a  rule,  or  a  legislative  proposal, 
along  with  any  supportive  data.  We  also 
invited  comments  on  whether  and  how 
such  a  rule  might  be  applied  to  other 
primary  care  training  programs. 

e.  Special  Treatment-Psychiatric 
Services 

During  the  period  in  which  we  viete 
developing  the  February  1989  proposed 
rule,  we  met  with  representatives  of 
psychiatric  GM£  programs  who 
indicated  that  it  was  inappropriate  for  a 
physidan  other  than  the  treating 


resident  to  brviewed  by  psychiatric  . 
patients  as  their  physidan.  In 
psydiiatric  programs,  the  teaching 
physidan  may  observe  a  resident's 
treatment  of  patients  only  through  one- 
way  minore  or  video  equipment.  We 
accepted  this  position  and  proposed 
that,  with  respect  to  psychiatric  services 
(induding  evaluation  and  management 
services)  nunished  under  an  approved 
psydiiatric  C^4E  program,  the  teaching  ' 
physician  would  be  considered  to  be 
"present"  during  eadi  visit  for  which  . 
payment  is  sougbt  as  long  as  the 
teaching  physidan  observes  the  visit 
through  visual  devices  and  meets  with 
the  patient  after  the  visit. 

f.  Physidan  Services  Furnished  to  Renal 
Dialysis  Patients  in  Teaching  Hospitals 

Effective  for  services  furnished  on  or 
after  August  1, 1083.  Medicare  pays  for 
physidan  services  to  end-stage  renal 
disease  patients  on  the  basis  of  the 
physidan  monthly  capitation  payment 
method  described  in  §414.314.  This    ,. 
payment  method  generally  applies  to 
renal-related  physician  services 
furnished  to  ou^atient  maintoiance 
dialysis  patients,  regardless  of  where  the 
services  are  furnished  (that  is.  in  an 
independent  end-stage  renal  disease 
fedlity,  a  hospital-based  end-stage  renal 
disease  fadlity,  or  in  the  patient's 
home).  Physician  services  fiimished  to 
end-stage  renal  disease  patients  on  or 
after  August  7, 1990  may  also  be  paid 
on  the  basis  of  the  initial  method  as 
described  in  §414.313.  We  would 
continue  application  of  these  physidan 
payment  m^ods  to  teaching  ho^itals 
with  end-stage  renal  disease  facilities. 
We  would  not  impose  any  special 
medical  rxtad  documentation 
requirements  solely  because  the  end- 
stage  renal  disease  fadlity  is  based  in  a 
teeching  hospital. 

Physidan  fee  schedule  payments  for 
covered  physidan  services  fiimished  to 
inpatients  in  a  hospital  by  a  physidan 
who  elects  not  to  continue  to  receive 
payment  on  a  monthly  capitation  basis 
through  the  period  of  the  inpatiait  stay, 
or  who  is  paid  based  on  the  initial 
method,  would  be  determined  according 
to  the  rules  described  in  proposed 
§415.170.  Physidans  would  have  to 
either  personally  furnish  the  swvices,  or 
furnish  the  sovices  as  a  teaching 
physidan  as  described  in  proposed 
§415.172. 

g.  Special  CritOTia  for  Anesthesia 
Services  and  Interpretation  of 
Diagnostic  Tests 

Special  criteria  for  anesthesia  services 
involving  residents  appeer  in  §  415.178. 
In  the  case  of  diagnostic  radiology  and 
other  diagnostic  tests,  we  make  payment 


for  the  interpretati<m  if  the  physician 
either  personally  perfbims  uie 
interpretation  or  reviews  the  resident's 
interpretation. 

h.  Services  of  Residents 

We  proposed  to  incorporate  into  the 
regulations  longstanding  Medicare 
coverage  and  payment  poUcy  regarding 
the  circumstances  under  which  the 
services  of  residents  are  payable  as 
physician  services.  These  polides  are  in 
operating  instructions  and  other 
issuances. 

Generally,  the  services  of  residents  in 
approved  QME  programs  furnished  in 
hospitals  and  hospital-based  providere 
are  payable  through  the  dired  CME 

Eayment  methodology  in  §  413.86.  For 
ospital  cost  reporting  periods 
beginning  on  or  after  July  1. 1985.  a 
teadiing  hospital  is  entitled  to  include 
residents  w(»king  in  the  hospital  and 
hospital-based  providos  in  the  full-time 
equivalency  count  used  to  cnnpute 
dired  GME  payments.  These  payments 
are  based  cm  per-resident  amounts 
reflecting  GME  costs  incurred  during  a 
base  period  and  updated  by  the 
Consumer  Price  Index.  Further,  effective 
July  1, 1987,  imder  the  conditions  set 
forth  in  §  413.86(f)(l)(Ui).  a  teeching 
hospital  may  eled  to  enter  into  a  written 
agreement  with  another  entity  for  the 
purpose  of  induding  the  time  spent  by 
residents  in  furnishing  patient  care 
services  in  a  setting  outside  the  hospital 
in  the  hospital's  full-time  equivalency 
count  of  residents  for  GME  purposes. 
The  agreement  must  spedfy  that  the 
hospital  compensate  the  rodent  for  the 
services  in  the  nonhospital  setting. 
When  an  agreement  is  in  effod,  the 
teadiing  sMing  guidelines  of  prqiosed 
§§  415.170  throv^  415.184  would 
applv  to  services  in  which  physidans 
involve  residents  in  the  nonhospital 
setting.  The  services  (tf  residents  in 
these  settings  are  pajnMe  as  hospital 
services  rather  thin  physidan  services. 
We  sUted  Uiat  imposed  §  415.200 
would.replace  current  §  405.522. 

Currmt  §405.523  addressed  payment 
for  the  SMvices  of  residents  who  are  not 
in  approved  programs.  The  section  was 
applicable  to  the  services  of  a  physidan 
employed  by  a  hospital  who  is 
authoiizad  to  practice  only  in  a  hospital 
setting  and  to  residents  in  an 
unapproved  program.  We  proposed  to 
replace  this  nile  with  new  §415.202. 
The  proposed  rule  incorporated  the 
policy  currentiy  in  section  404.1.B  of 
the  Provider  Reimbursement  Manual 
(HC7A  Pub.  15-1),  which  provides  that 
only  the  costs  of  the  reddents'  services 
are  allowable  as  Part  B  costs,  and  that 
other  costs,  such  as  teaching  costs,  of  an 
unapproved  {NPOgram  are  not  allowable. 


Current  §  405.524  ("Interns'  and 
residents'  snvices  outside  the  hoepital") 
provided  for  reasonable  cost  payments 
for  the  services  of  residents  in 
freestanding  skilled  nursing  fkdlities 
and  home  health  agendes.  We  proposed 
to  rename  this  section  to  darify  that  its 
scope  is  limited  to  these  types  of 
providen  and  to  indude  it  with  only 
minor  changes  into  a  new  §  415.204. 

We  propped  to  establish  a  new 
§  415.206  to  address  payment  issues 
relating  to  the  services  of  residents  in 
nonprovider  settings,  such  as 
freestanding  clinics  that  are  not  part  of 
a  hospital.  Paragraph  (a)  addresses 
situations  when  a  teaching  hospital  and 
another  entity  have  entered  into  a 
written  agreement  under  which  the  time 
the  residmts  spend  in  patirait  care 
activities  in  these  nonhospital  settings  is 
included  in  the  hospital's  full-time 
equivalency  count  used  to  compute 
dired  GME  payments.  If  an  agreemrait  is 
in  force,  the  carrier  would  make 
payments  for  teeching  physidan  and 
other  physidan  SOTvices  under  the  rules 
in  §§  415.170  through  415.190. 

If  a  nonprovider  entity,  such  as  a 
freestanding  family  practice  or 
multispedalty  clinic,  does  not  enter  into 
this  type  of  agreement  for  residency 
training  with  a  teaching  hospital,  the 
payment  mechanism  in  proposed 
§  415.206(b)  would  apply  in  the  case  of 
services  furnished  by  certain  residents. 
We  modified  the  poUcy  on  Part  B 
billings  for  services  furnished  l^ 
licensed  residents  in  the  late  1970's  in 
an  action  designed  to  enhance  the 
ability  of  prin^ary  care  residency 
programs  to  finance  their  tr^ning 
activities  outside  the  teaching  hospital 
setting.  We  revised  the  Medicare 
Carriera  Manual  (HCFA  Pub.  14-3)  to 
cover  residents'  services  furnished  in  a 
setting  that  is  not  part  of  a  hospital  as 
physidan  services  if  the  resident  was 
fully  licensed  to  practice  by  the  State  in 
which  the  service  was  performed.  This 
(Kilicy  applies  whether  at  not  the 
residents  are  fimctimiing  within  the 
scope  of  their  approved  GME  program. 
Under  these  drcxmistances,  the  resident 
is  functioning  in  the  capadty  of  a 
physidan,  and  the  teaching  physician 
guidelines  do  not  apply. 

Additionally,  the  services  of  residents 
practicing  in  freestanding  federally 
qualified  nealth  centers  and  rural  health 
clinics  who  meet  the  requirements  of 
proposed  §  415.206(b)  would  be  eUgible 
for  payment  imder  the  payment 
methodology  for  federally  qualified 
health  centers.  (We  would  make 
payments  for  residents'  services  in  a 
hospital-baaed  entity  xmdet  the 
provisions  of  §  413.86  fw  dired  C^ilE 
payments.)  We  proposed  to  allow 


freestanding  federally  qualified  health 
centers  and  rural  heidth  clinics  to 
indude  the  costs  of  a  service  performed 
by  a  resident  meeting  those 
requirements  as  an  allowable  cost  on  the 
entity's  cost  report.  We  proposed  to 
amend  §  405.2468(b)(1),  which  sets  forth 
allowable  costs  for  federally  qualified 
health  centers  and  rural  health  clinic 
services,  to  recognize  these  costs. 
Further,  a  resident  is  considered  to  be 
a  physidan  as  defined  in  revised 
§  405.2401(b)  for  the  purpose  of 
determining  payments  to  the  federally 
qualified  health  centers  and  rural  health 
clinics.  Consistent  with  the  payment 
method  for  federally  qualified  health 
centers  and  rural  health  clinics, 
payments  for  services  furnished  by 
residents  in  federally  qualified  health 
centers  and  rural  health  clinics  would 
be  paid  under  §  405.2462  rather  than 
under  the  physician  fee  schedule.  In 
other  words,  services  of  the  resident 
would  be  treated  in  exacUy  the  same 
manner  as  services  of  other  physidans 
who  are  not  residents  in  the  federally 

Sialified  health  center  or  rural  health 
inic.  We  believe  that  recognizing  the 
costs  of  these  residents  in  federally 
qualified  health  cent«rs  and  rural  health 
clinic  settings  would  create  more 
unifwmity  in  the  way  these  costs  are 
treated  by  the  Medicare  program. 
We  proposed  to  establish  a  new 
§415.208  to  address  carrier  payments 
for  the  services  of  "moonlighting" 
residents.  Paragraph  (a)  defines  these 
services  as  referring  to  services  that 
licensed  residents  perform  that  are 
outside  the  scope  of  an  afHiroved  GME 
program.  Paragraph  (b)  reflects  the 
pohcy  set  forth  in  section  2020.8.C.  of 
the  Medicare  Carriera  Manual  under 
which  carriera  may  pay  under  the 
physidan  fee  schedule  for  the  services 
of  moonlighting  residents  in  the 
outpatient  department  or  emergency 
department  of  a  hospital  in  which  they 
have  their  training  program  if  there  is  a 
contrad  between  the  resident  and  the 
hospital  indicating  that  the  following 
criteria  are  met: 

•  The  services  are  identifiable 
physidan  services  and  meet  the  criteria 
in  §415. 102(a)  (formerly  §  405.550(b)). 

•  The  resident  is  fully  licensed  to 
practice  medicine,  osteopathy, 
dentistry,  or  podiatry  in  the  State  in 
which  the  services  are  performed. 

•  The  services  can  be  separately 
identified  from  those  services  that  are 
required  as  part  of  the  approved  Q^ 
program. 

Paragraph  (c)  indicates  that  the 
moonlighting  services  of  a  resident 
furnished  outside  the  scope  of  an 
approved  GME  program  in  a  hospital  or 
other  setting  that  does  not  partidpate  in 
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the  Q^  program  ere  payable  as 
pbysidan  service^  under  the  physician 
Bw schedule.       -J-    :   .,,.-. 

i.  Redesignation  of  R^olattdhit  xxA 
Teaching  Hospitak.  Teadiing 
Physicians,  and  Plysicians  Who 
Practice  in  ProVidtrs 

As  a  part  of  thistiulemaking  process, 
we  propoaed  to  Ye^lesignate  the 
regulations  currenlly  set  forth  in 
§§405.465 and  405466, 405.480 
through  405.482,  ^5.522  through 
405.524,  405.550.  i40S.5M,  405.554. 
405.556,  and  4ffii.$80  into  a  new  part 
415,  along  with  the  new  regulations 
proposed  in  this  rtile.  The  redesignation 
is  part  of  our  continuing  effort  to 
improve  the  overa^  organization  of  title 
42  of  the  Code  of  Federal  Regulations 
and,  in  this  case,  Specifically,  the 
organlzstion  of  thi  regulations  on 
teaching  hospitals  teaching  physicians, 
and  physicians  wl^o  practice  in 
providers. 

Except  as  indicated  below,  we 
filDposed  only  tecWcal  changes  to 
'  otmform  cross-reflrences,  and  no 
substantive  changes  were  included.  We 
proposed  to  remote  §§  405.520  and 
405.521  because  the  applicable  rules  (at 
payment  of  services  are  obsolete.  We 
also  proposed  to  itomove  the  chart  for 
payment  to  interna  and  residents  in 
§  405.525  as  obso|Me.  In  addition,  we 
proposed  to  ronoye  §  405.552  because 
the  applicable  pa3fment  rules  for 
anesthesia  services  are  set  forth  in 
§  414.46.  The  proposed  deletion  of 
§  405.552  was  an  fmr,  we  are 
redMigaating  thi^ section  as  §  415.110. 

Wfr  intended  the  rededgiiaticm  to 
make  these  regulations  easier  to  use. 
Following  is  a  distribution  table  that 
indicates  the  new  sectieia  numbers  that 
will  result  from  the  redesignation  or  the 
removal  of  the  section: 

DiSTRiaMTiON  Table 


Following  is  a  derivation  table  that 
shows  the  oiigin  of  each  section  of  the 
new  material: . 

Derivatkm  Table 


New  ooGtion 


OM  section 

New  section 

406.466 

415^162 

406.466  . — 

415^164 

406.480  «.... 

41555 
41560 

406.481  

406.482  

415,70 

406.520  

ROf  lOVBCl. 

406.521  

RSf  IOV6d. 

406.522  

406.523  

415  200 
41S202 

406.524 

416  204 

406JSSS  ^^. 

Reifioveil 

406.560  . 

41Si100.  415.102 

406.561  . 

41SL106 
41^110 

406.562  . 

406.564  . — 

41S  120      . 

406.566  . — 

41i  130 

<06.tt0  

41!  190 

415.1  „... 
415.50 .« 
41556  .„ 
415.60  ... 
415.70  ... 
415.100.415.102, 
415.106  . 
416.110  . 
415.120  . 
415.130  . 
416.150  . 
415.152  . 
415.160  . 
415.162  . 
415.164  . 
415.1T0  . 
415.172  , 
415.174  . 
415.176  . 
415.178 
415.180 
415.184 
416.190 
415200 
415.202 
415504 
415.206 
415208 


OM  section 


406.480 
406.481 
406.482 
406.560 
405.561 
405.562 
405.564 
405.566 


405.465 
405.466 


405.580 
405.522 
405.523 
405.524 
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4.  Public  Comments  on  the  Teaching 
Physician  Proposal  in  the  Proposed  Rule 
and  Our  Responses 

We  received  several  thousand; 
commente  on  the  teaching  physician 
proposal  in  our  July  26, 1995  proposed 
rule.  Almost  all  of  the  comments  came 
from  medical  schools,  residency 
programs,  and  other  entities  that  bill  for 
physicians'  services  in  teaching 
hospitals  and  (^4E  programs.  The 
conjnenta  and  our  responses  to  them 
follow. 

Coixunent:  Most  commenters  argued 
that  the  requirement  of  teaching 
physician  presence  during  individual 
services  %vas  a  significant  departure 
frnnrthe  current  practice,  and  that  a 
teaching  setting  would  need  a  great  deal 
of  time  to  implement  the  requiremenL 
They  requested  a  delay  in  the  effective 
date  of  any  new  policy.  They  believed 
that  January  1  would  be  a  particular 
problem  since  it  fiills  in  the  middle  of 
the  cost  reporting  period  for  most 
teaching  hospitals. 

Response:  We  do  not  believe  th^  the 
physical  i»esence  requirement  is  a 
significant  departure  from  current 
practice.  Instead,  as  we  have  indicated 
in  the  proposed  rule  and  in  this  final 
rule,  the  proposed  rule  requiring 
physical  presence  clarifies  current 
pohcy.  Under  the  criteria  in 


Intermediary  Letter  372.  Part  B  payment 
should  be  inade  only  when  a 
supervising  physician  either  personally 
pcnformed  the  service  or  functioned  as 
the  attending  physician  and  was  present 
while  the  service  was  furnished.  It  has 
always  been  our  intent  that,  at  a  ;•-« .  <.  / 
minimum,  a  teaching  physician  must  be 
present  during  a  service  furnished  by  an 
intern  or  resident  in  order  for  the 
teaching  physician  to  receive  Part  B 
payment. 

We  proposed  to  clarify  our  policy 
because  it  has  not  been  enforced 
consistently  across  carriers.  More 
specifically,  we  have  learned  that  some 
teaching  physicians  are  billing  Medicare 
and  receiving  Part  B  payment  for 
services  even  when  tne  service  is 
performed  by  an  intern  or  resident 
outside  the  presence  of  the  teaching 
physician  and  the  teaching  physician 
has  minimal  involvement,  or  no 
involvement,  in  the  service.  Under  the 
physician  fee  schedule,  payment 
amounts  are  intoided  to  reflect  the 
amount  of  resources  required  for  a 
particular  service,  and  we  believe  a 
teaching  physician  should  not  receive  a 
resoiirce-based  fee  schedule  amount 
when  the  physician  has  eiqiended  little 
or  no  resources  with  respect  to  the 
service.  It  would  be  particularly 
inequitable  to  make  a  resource-based 
payment  to  some  teaching  physicians 
when  other  teaching  physicians  receive 
no  payment  because  a  carrier  is  properly 
appljring  the  physical  presence 
requirement  in  bitwmediary  Letter  372. 

Thus,  the  proposed  rule  woidd  clarify 
the  physical  presence  requirement 
reflected  in  Intermediary  Letter  372.  At 
the  same  time,  the  proposed  rule 
increases  flexibility  for  billing.  The 
criteria  in  Intermediary  Letter  372  were 
premised  in  part  on  the  notion  that  the 
same  physician  saved  as  the  attending 
physician  throughout  the  entire 
inpatient  stay:  therefore,  only  that    . 
pbjrsician  could  bill  Medicare  Part  B. 
Accordingly,  under  Intermediary  Letter 
372.  if  a  patient  receives  a  service  fit>m 
the  attending  physician  soon  after 
admission,  and  receives  services  from 
other  physicians  during  the  course  of 
the  inpatient  stay,  the  other  physicians 
caimot  bill  Medicare  Part  B  for  services 
furnished  by  a  resident  The  proposed 
rule  deletes  the  requirement  of  a  single 
attending  physician,  and  allows  more 
than  one  teaching  i^ysician  to  receive 
Medicare  Part  B  payment  with  respect 
to  a  particular  inpatient  stay. 

Althou^  the  physical  presence 
requirement  merely  clarifies  current 
policy,  we  are  nevertheless  willing  to 
delay  the  effective  date  of  the  provisions 
of  this  final  rule  conoeming  teaching 
physicians  imtil  July  1, 1996  to  give  our 


contractors  adequate  time  to  educate  all 
affected  parties.  This  delay  will  apply  to 
all  provisicms  of  the  regulation 
concerning  teaching  physicians, 
including  those  that  state  the  new 
policies  relating  to  the  elimination  of 
the  single  attending  physician 
requirement  and  the  exception  for 
residency  programs  in  certain  centers. 
-    Comment.*  One  commenter  stated  that 
section  948  of  the  Omnibus 
Reconciliation  Act  of  1980,  as  amended 
by  section  2307  of  die  Deficit  Reduction 
Act  of  1984,  requires  only  that— 

The  physician  renders  sufficient  personal 
and  identifiable  physicians'  services  to  the 
patient  and  exercises  full,  personal  control 
over  the  management  of  the  portion  of  the 
case  for  which  payment  is  sought. 

The  commenter  believed  that  these 
l^slative  provisions  contain  no 
physician  presence  requirement  and 
questioned  our  authority  to  change  25 
years  of  policy  without  a  Congressional 
mandate  to  do  so. 

Response:  We  believe  that  the 
physical  presence  requirement  is 
entirely  consistent  with  our  statutory 
authority.  Under  section  1887  of  the 
Act,  we  are  authorized  to  establish 
criteria  to  distinguish  between  services 
furnished  for  an  individual  p>atient, 
which  may  be  paid  for  by  carriers  as 
physician  services,  and  services  that  are 
furnished  for  the  general  benefit  to 

Eatienta  in  a  hospital,  which  are  paid  for 
y  intermediaries. 

In  addition,  we  do  not  view  the 
proposed  policy  as  inconsistent  with  the 
statutory  provision  cited  by  the 
commenter.  In  the  first  place,  we  note 
that  section  1842(b)(7}  of  the  Act  is 
largely  premised  on  the  use  of  charges 
as  a  basis  for  payment,  and  the  charge- 
based  system  for  physicians'  services 
has  been  superseded  by  the  enactment 
of  the  physician  fee  schedule. 
Nevertheless,  the  requirementa  stated  in 
that  section  are  not  in  conflict  with  the 
ph3r8ical  presence  requirement.  Section 
1842(b)(7)  provides  that  Part  B  payment 
may  not  be  made  for  the  services  of 
teaching  physicians  imless,  among  other 
things,  "The  physician  renders 
sufficient  personal  and  identifiable 
services  to  the  patient  and  exercises  fiill 
personal  control  over  the  management 
of  the  portion  of  the  case  for  which 
payment  is  sought."  (Emphasis  added.) 

We  believe  we  haveample  authority 
imder  these  provisions,  as  well  as 
section  1848  of  the  Act,  to  determine  the 
drcimistances  imder  which  a  teaching 
physician  has  performed  a  service  for  a 
patient,  and  thus  has  furnished  a 
"physician's  service"  that  warrants  Part 
B  payment  under  the  physician  fee 
schedule.  CunenUy,  despite  the  criteria 


in  Intermediary  Letter  372,  many 
teaching  physicians  are  billing  Medicare 
and  receiving  Part  B  payment  in 
situations  w^en  (hey  have  minimal,  if 
any.  involvement  in  the  care  of  an 
individual  patient.  For  example,  the 
teaching  ph3rsician  may  have  medical 
and  legal  responsibility  for  the  care  a 
resident  furnishes  to  a  patient  but  may 
never  actually  see  the  patient  after 
admission  to  the  hospital.  We  believe  it 
is  inappropriate  to  miake  Part  B  payment 
in  these  cases,  particulariy  because  the 
amoimt  of  payment  is  resource-based. 

Of  course,  it  is  often  difficuh,  and 
quite  time-consuming,  to  determine 
when  a  physician  is  "suffidenUy 
involved"  in  a  particular  patient  care 
service  so  that  Part  B  payment  is 
warranted.  As  indicated  in  the  proposed 
rule  (60  FR  38409),  the  amoimt  of 
postpayment  review  necessary  to  verify 
the  involvemmt  of  teaching  physicians 
in  the  care  of  individual  patients  would 
be  enormous,  and  the  use  of  scarce 
carrier  resources  in  that  effort  would  be 
impractical.  Therefore,  consistent  with 
our  authority  to  establish  standards  for 
determining  when  a  service  is  furnished 
for  a  patient,  as  a  general  matter  we 
believe  the  most  appropriate  and 
feasible  maimer  to  determine  when  Part 
B  payment  may  be  made  is  to  require 
that  the  teaching  phyrician  must  be 
present  for  the  service  for  which 
payment  is  sought.  The  physical 
presence  requirement  identifies 
situations  when  the  teaching  physician 
is  suffidentiy  involved  in  the  service, 
and  at  the  same  time  it  provides  a 
standard  that  can  be  readily 
documented  and  verified. 

Comment:  One  commenter  argued 
that,  under  the  proposed  rule,  teaching 
physidans  would  not  be  reimbursed  in 
any  manner  imder  Medicare  for  certain 
teaching  activities  that  were  previously 
paid  for  under  Part  B.  According  to  the 
commenter,  Part  A  payment  reflects 
base  year  costs  that  indude  only 
teaching  physidan  costa  related  to  the 
administration  of  the  teaching  program, 
and  "Teaching  physidan  time  was  not 
allocable  to  Part  A  if  attributable  to 
patient  care,  whether  the  service  was 
personally  performed  by  the  physician, 
or  furnished  in  the  context  of  the 
attending  physidan  relationship."  The 
commenter  argued  that  teaching 
activities  related  to  services  to 
individual  patients  could  not  be 
induded  in  base  year  costa  and  thus 
would  never  be  reimbursed  under  Part 
A.  The  commenter  conduded  that, 
under  the  physical  presence 
requirement,  teaching  activities  related 
to  the  care  of  individual  patienta  would 
not  be  reimbursed  under  either  Part  A 
or  Part  B. 


Response:  We  believe  the  polides 
refleded  in  this  final  rule  fairly 
reimburse  hospitals  and  physidans  for 
the  activities  of  teaching  physidans.  As 
we  have  indicated,  currently  many 
teaching  physidans  are  billing  Medicare 
and  receiving  Part  B  payment  even 
when  they  have  little  or  no  involvement 
in  a  service  furnished  by  an  intern  or 
resident.  We  believe  it  is  not 
appropriate  for  teaching  physidans  to 
receive  physidan  fee  schedule  payment 
in  these  situations  as  if  the  teacning 
physidan  had  personally  performed  the 
service,  particularly  since  fee  schedule 
payments  are  intended  to  refled  the 
amount  of  resources  expended  by  the 
physidan.  In  order  to  address  this 
problem,  and  to  ensure  that  Part  B 
payment  is  made  only  when  the 
situation  warrants,  this  final  rule 
clarifies  the  physical  presence 
requirement  refleded  in  Ii)termediary 
Letter  372.  We  believe  th» requirement 
is  reasonable  and  necessary  because  it 
ensures  that  Part  B  payment  is  made 
only  when  a  teaching  physidan  is 
su^ciently  involved  in  the  service  and 
does  so  in  a  manner  that  can  be  readily 
documented. 

We  recognize  that  there  may  be  some 
inherent  tension  between  policies  for 
carrier  payments  under  Part  B  and 
policies  for  intermediary  payments 
under  Part  A  or  Part  B.  If  a  service  or 
adivity  is  payable  under  Medicare,  and 
it  is  not  payable  under  Part  B,  then 
presumably  the  service  or  activity  is 
encompassed  in  the  Part  A  payment. 
Therefore,  any  "change"  in  (or 
clarification  of)  Part  ^  policy  may,  at 
least  arguably,  implicate  Part  A  policy. 
The  commenter  argued  that,  despite  this 
relationship  between  Part  A  and  Part  B, 
under  the  proposed  polides,  some 
services  might  not  be  reimbursed  at  all 
under  Medicare. 

We  believe  that  the  commenter's 
arguments  are  misguided.  We  note 
initially  that,  as  a  general  matter, 
payment  for  the  costa  of  dired  GME 
under  Part  A,  like  any  system  that  uses 
base  year  costs,  necessarily  reflerts 
conditions  in  the  base  year,  and  any 
number  of  conditions  might  change  after 
the  base  year  (these  changes  might 
benefit  or  hurt  the  hospital).  However, 
the  use  of  base  yean  for  purposes  of 
making  these  Part  A  payments  is 
required  by  statute.  We  do  not  believe 
we  should  necessarily  perpetuate 
inappropriate  payments  under  Part  B 
simply  because  payments  under  Part  A 
cannot  be  adjusted. 

Moreover,  and  more  significantly,  we 
believe  that  the  polides  refleded  in  this 
final  rule  taken  as  a  whole  reasonably 
recondle  any  tension  that  there  might 
be  between  Part  A  payment  polides  and 
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Part  B  payment  poldes.  The 
oommenter  aeemea  to  suggest  that,  in 
conducting  the  Paif  A  base  year  audits, 
tile  agency  excluded  all  costs  associated 
with  teaching  activities  that  were 
relatM  to  patient  care.  This  suggestion, 
however,  is  incorr^.  Indeed,  as  the 
comments  acknowf  ledged,  time  spent 
supwvising  residttts  in  patient  care 
was  allocable  to  Part  A  under  the  audits 
if  there  was  no  attending  physician 
relationship.  Furthermore,  although  the 
conunenter  also  asserted  that  100 
percent  of  a  physician's  time  was 
allocable  to  Part  B  "in  the  absence  of 
appropriate  doom^ntation,"  it  follows 
that  time  spent  sunervising  residents 
could  have  been  allocated  to  Part  A  if 
the  hospital  or  the  physician  provided 
appropriate  docun^ntation.  Thus, 
contrary  to  the  conlmenter's  suggestion, 
teaching  activities  felated  to  patient  care 
were,  or  could  havf  been,  included  in 
the  Part  A  base  yea^  costs.  We  believe 
we  should  not  perpetuate  inappropriate 
Part  B  policies  simply  because  hospitals 
and  physicians  failed  to  properly  claim 
or  document  Part  A  costs  in  the  base 
year. 

The  commenter  ^so  indicated  that, 
under  the  proposed  rule,  certain 
teaching  activities  would  not  be 
reimbuned  under  part  B  even  though 
they  were  reimbuned  under  Part  B 
previously  (incorrectly  or  otherwise). 
This  might  relate  te  activities  such  as 
discussions  about  patient  charts  with  a 
resident  when  the  teaching  physician 
was  not  present  during  the  visit  itself. 
The  commenter  stajted  that,  in  the 
proposed  rule,  we  claimed  incorrectly 
that  lost  Part  B  revenues  could  be 
collected  through  ^art  A.  Contrary  to  the 
commenter's  suggeistion,  we  did  not 
mean  to  suggest  that  services  that  were 
previously,  but  no  longer,  paid  tot 
under  Part  B  woul4  be  paid  for  through 
increased  payments  under  Part  A. 
Rather,  we  meant  to  indicate  that,  at 
times  in  the  past,  i|Dproper  payments 
may  have  been  made. 

We  believe  that  our  policies 
adequately  reimburse  hospitals  and 
teaching  physidaiv  for  the  activities  of 
teaching  physidanis.  First,  the  services 
of  the  interns  or  re^dents  themselves 
are  payable  under  separate  mechanisms. 
Thus,  to  the  extent  that  services  are 
provided  by  interne  and  residents  who 
are  largely  unsupervised.  Medicare  pays 
for  the  direct  costs  of  those  services 
through  GME  payiiients.  Second, 
consistent  With  the  criteria  in 
Intermediary  Letter  372,  the  teaching 
physidan  may  receive  Part  B  payment 
as  long  as  the  physidan  is  present  for 
the  service.  Finall},  we  are  providing 
further  flexibility  lor  billing  in  this  final 
rule,  so  that  services  may  now  be  paid 


for  under  Part  B  even  though  the  same 
services  could  not  previously  be   - 
properly  billed  to  Part  B;  spedfically, 
under  this  final  rule,  more  than  one 
teaching  phjpsidan  may  bill  Part  B  with 
respect  to  a  particular  hospital  inpatient 
stay,  whereas  under  Intermediary  Letter 
372,  only  a  single  attending  physidan 
could  properly  bill  Part  B. 

In  short,  hospitals  and  physidans  will 
not,  as  alleged,  be  systematically 
underreimbursed  under  thepolides 
reflected  in  this  final  rule.  The  Part  A 
payment  encompasses  costs  of 
supervising  residents  that  were  (or 
could  have  been)  properly  allocated  and 
substantiated  for  tne  base  year.  Teaching 
physidans  may  continue  to  receive  Part 
B  payment  under  the  physical  presence 
requirement  reflected  in  Intermediary 
Letter  372.  And  Part  B  payment  may 
now  be  made  under  circumstances  in 
which  payment  could  not  properly  be 
made  under  Intermediary  Letter  372. 

Comment:  Many  commenters  believed 
that  we  developed  the  teaching 
physidan  proposal  because  we  had 
concluded  that  beneficiaries  in  teaching 
hospitals  receive  substandard  care  when 
the  teaching  physidan  is  not  present 
dtuing  the  service  or  procedure. 

Response:  The  policy  was  not 
intended  to  spedfically  address  quality 
concerns.  Rather,  the  policy  addresses 
payment  issues,  in  particular, 
identifying  when  it  is  appropriate  to 
make  Medicare  Part  B  payment  to 
teaching  physidans  who  ovwsee  the 
services  of  interns  and  residents. 

It  is  important  to  distinguish  between 
the  services  of  interns  and  residents  and 
the  services  jof  teaching  physicians. 
Medicare  fiscal  intermediaries  pay 
teaching  hospitals  for  the  services  of 
interns  and  residents.  Those  services  are 
described  in  sections  1861(b)  and 
1832(a)  of  the  Act  and  are  paid  under 
the  methodology  established  by  section 
1886(h)  of  the  Ad.  Thus,  the  fiscal 
intermediaries  are  already  paying 
teaching  hospitals  for  services  furnished 
to  benefidaries  by  residents.  The 
graduate  medical  education  costs 
payable  through  the  section  1886(h) 
methodology  also  encompass  any  costs 
assodated  with  the  supervisory  services 
of  teaching  physidans  that  were 
appropriately  allocated  during  the  base 
period  for  that  methodology  (fiscal  year 
1984). 

Particularly  in  light  of  these  other 
payments,  we  believe  that,  if  we  are  to 
pay  a  fee  to  another  physidan  who  is 
medically  responsible  for  the  services 
the  resideht  is  furnishing  to  the 
beneficiary,  it  is  entirely  appropriate  to 
require  as  a  condition  of  payment  that 
the  supervising  physidan  furnish  a 
dired,  personal  physician  service  to  the 


beneficiary.  This  is  the  basis  for  the 
payment  of  physician  services  under 
Medicare.  If  the  resident  has  personally 
furnished  the  service  to  the  benefidary 
and  the  intermediary  is  paying  the 
teaching  hospital  for  Medicare's  share  of 
the  services  performed  by  the  resident, 
we  believe  it  is  appropriate  not  to  pay 
a  fiill  fee  to  a  supervising  physidan  who 
was  not  present  when  the  service  was 
furnished.  Furthermrae,  the  Medicare 
benefidary  is  responsible  for  a  20 
percent  coinsurance  amount  for  that 
physidan's  services  as  well  as  any 
dedudible  liability.  We  believe  it  is 
fully  consistent  with  a  resource-based 
fee  schedule  that  the  physidan  in 
whose  name  the  service  is  billed 
furnishes  a  service  to  the  benefidary. 

Comment:  Many  commenters  stated 
that  residency  programs  cannot  afford  to 
furnish  services  to  Medicare 
benefidaries  without  Medicare 
payment. 

Response:  Medicare  fiscal 
intermediaries  pay  approximately  $7 
billion  annually  in  dired  and  indired 
medical  expenses  to  teaching  hospitals 
for  the  costs  assodated  with  approved 
C^^  programs. 

Comment:  Some  commenters 
expressed  concern  about  the  term  "key 
portion"  in  determining  when  the 
teaching  physidan  should  be  present. 
They  stated  that  it  is  often  difficult  to 
define  the  key  portion  of  a  service  or 
procedure.  Many  commenters  expressed 
their  concern  with  the  lack  of  a  clear 
definition  of  what  constitutes  the  key 
portion  of  every  service  or  procedure. 
Many  other  commenters  contended  that 
the  key  portion  of  the  teaching 
physidan's  services  takes  place  during 
the  teaching  physidan's  discussions  of 
the  case  with  the  resident  before  and 
after  a  visit  or  procedures.  This 
argument  was  made  by  physidans  in 
both  medical  and  surreal  spedalties. 

Response:  We  proposed  the  concept 
of  the  key  portion  of  a  service  or 
procediue  to  provide  flexibility  and  to 
avoid  requiring  the  presence  of  the 
teaching  physidan  for  the  duration  of 
every  service  or  procedure  billed  in  his 
or  her  name.  Many  of  the  commenters 
expressed  the  view  that  the  key 
portion— and  the  most  meaningfiil 
portion — of  the  teaching  physidan's 
service  tp  the  beneficiary  adually  takes 
place  in  the  absence  of  the  benefidary. 
We  do  not  agree  with  this  interpretation 
of  key  portion  because  it  blurs  the 
distinction  between  teaching  oversight 
and  actually  furnishing  an  identifiable 
service  to  the  benefidary. 

While  we  recognize  the  concern  that 
it  may  be  difficult  to  determine  the  key 
portion  for  a  particular  service,  this 
concept  is  necessarily  general  because  it 


is  not  feasible  to  define  the  key  portion 
for  each  and  every  bill^le  service.  In 
order  to  provide  guidance,  we  stated 
some  general  guidelines  in  the  proposed 
rule.  Thus,  in  the  case  of  surgical,  high- 
risk,  or  other  complex  procedures,  tlM 
teedhing  physidan  must  be  present 
during  all  critical  portions  of  the 
procedure  and  immediately  available  to 
nunish  services  during  the  entire 
service  or  procedure.  In  the  case  of 
surgery,  the  teaching  physician's 
presence  is  not  reqidred  during  opening 
and  doeing  of  the  surgical  field.  In  the 
case  of  procedures  performed  through 
an  endoscope,  the  teaching  physician 
must  be  present  during  the  entire 
viewdng. 

In  the  CBse  of  evaluation  and 
management  services,  the  teaching 
physidai  must  be  presMit  during  the 
portion  of  the  service  thet  detwmines 
the  level  of  service  billed.  The  fedors  to 
be  considered  are  complexity  of  medical 
dedsion-making,  extent  of  history 
obtained,  and  extent  of  examination 
performed.  We  believe  that  the  teaching 
physidan  should  have  considerable 
discretion  in  determining  the  key 
portim  of  the  service,  and  we  do  not 
antidpate  that  carriera  will  deny  claims 
submitted  based  on  this  discretion,  as 
long  ia  the  claims  are  documented  and 
in  accord  Mdth  our  guidelines.  If  the 
teaching  physidan  believes  that  a  key 
portion  of  an  entire  evaluation  and 
management  service  cannot  be 
identified,  the  teaching  physidan 
should  be  present  for  &e  entire  service. 

We  plan  to  address  this  matter  further 
in  carrier  manual  instrucdons. 

Comment:  Some  commenters  objeded 
to  the  requirement  of  the  proposed  rule 
that  the  teaching  physidan  be  present 
dining  the  viewing  portion  of  a 
procedure  such  as  an  endoscopy.  The 
commentere  believed  that  the  presence 
of  the  physidan  should  be  determined 
by  the  teaching  physidan  based  on  the 
competence  of  the  resident. 

Response:  In  those  situations,  we 
believe  that  the  carrier  should  pay  for 
the  interpretation  of  the  viewed  area  by 
the  teaching  physidan  rather  than  by 
the  resident.  As  indicated  earlier,  the 
viewing  by  the  resident  is  not  payable 
as  a  physidan  service;  this  service  by 
the  resident  is  paid  imder  dired  GME. 

Comment:  The  majority  of  the 
commenters  identified  themselves  as 
representatives  of  femily  practice 
residency  programs.  The  commenters 
made  the  following  points: 

•  Many  appredated  the  preamble 
language  of  the  proposed  rule  indicating 
our  willingness  to  consider  adopting 
special  rules  for  family  practice 
programs. 


•  Many  claimed  that  hospitals  and 
health  care  delivery  systems  would 
cease  residency  training  for  femily 
practice  programs  if  the  proposal  went 
into  efiiad  without  an  exception. 

•  In  a  femily  practice  program,  the 
resident  is  the  primary  care-giver,  and 
the  feculty  physidan  sees  the  patient 
only  in  a  consultative  role. 

•  It  is  benefidal  for  femily  practice 
residents  to  see  patients  alone  in  order 
to  leam  medical  dedsion-making  and  to 
recognize  their  own  limitations. 

•  A  residmt  cannot  be  educated  in 
the  art  and  practice  of  medicine  without 
unsupervised  patient  contad;  the 
proposed  policy  would  interfere  with 
the  development  of  a  resident's  bedside 
manner. 

•  One  femily  practice  remdent 
objeded  to  the  low  levels  of  fee 
payments  for  his  services  under 
Medicare  and  Medicaid. 

•  The  teaching  physidan  presence 
requirement  intrudes  upon  the 
relationship  between  the  resident  and 
the  pwtient  and,  in  the  view  of  some, 
would  cause  Medicare  beneficiaries  to 
lose  confidence  in  the  competence  of 
their  resident  physidan. 

•  The  requirement  would  necessitate 
the  hiring  of  more  teaching  physicians 
and  inhibit  the  ability  to  &iance  family 
practice  programs  through  patient  care 
billings. 

•  In  many  cases,  the  presence  of  the 
teaching  physidan  is  superfluous. 

•  The  proposal  does  not  adequately 
recognize  the  way  medicine  is  practiced 
in  this  country. 

•  The  family  practice  teaching 
physidan  is  responsible  for  supervising 
four  or  more  residents  and  medical 
students  who  are  seeing  patients 
simultaneously.  Since  the  teaching 
physidan  must  remain  with  the  medical 
students  during  patient  care  visits,  he  or 
she  does  not  have  time  to  be  involved 
in  services  furnished  by  the  residents. 

•  The  family  practice  preceptors  are 
responsible  for  signing  the  medical 
records  after  the  residents  have  dictated 
their  entries  which,  in  the  view  of  some, 
guarantees  mandatory  supervision  for 
each  and  every  visit. 

•  Some  residents  are  experienced 
physidans  who  have  been  in  private 
practice  for  years  and  are  in  the 
residency  program  only  to  obtain  board 
certification.  The  proposal  does  not 
adequately  address  those  residents. 

•  If  the  proposed  poUcy  is 
implemented,  femily  practice  clinics 
will  refuse  to  treat  Medicare 
beneficiaries.  Thus,  the  beneficiaries 
will  be  forced  to  go  to  medical 
assistance  clinics. 


•  The  proposal  would  put  the 
resident  in  the  position  of  being  a  clerk 
rather  than  a  physidan. 

•  Care  furnished  in  family  practice 
programs  is  more  cost-efiective  than 
care  furnished  in  established  pradices; 
therefore,  total  Medicare  costs  are  lower 
when  services  are  provided  by  these 
programs. 

•  The  physidan  presence 
reqtiirement  would  inhibit  the  ability  of 
femily  practice  clinics  to  compete  with 
managed  care  programs  in  the 
community. 

In  addition,  the  American  Academy  of 
Family  Practice  proposed  a  sped  fie 
Umited  exception  to  the  physician 
presence  requirement  that  we  have 
adopted  in  large  pari  as  set  forth  below. 

Response:  As  we  have  discussed,  we 
believe  the  physical  presence 
requirement  is  necessary  and 
appropriate  as  a  general  rule  to  ensure 
that  Part  B  payment  is  not  made  when 
a  teaching  physidan  does  not  furnish  a 
service  for  a  patient;  we  also  believe  that 
hospitals  and  teaching  physicians 
generally  can,  as  a  practical  matter, 
reasonabfy  meet  the  presence 
requirement  and  that  Part  B  payment 
will  be  made  as  appropriate  for  the 
services  and  activities  of  teaching 

Ehj^idans.  At  the  same  time,  we 
aheve  that,  if  the  nature  of  a  residency 
program  is  fundamentally  incompatible 
with  a  physical  presence  requirement,  it 
may  be  appropriate  to  make  Part  B 
payment  if  the  teaching  physicians 
satisfy  certain  conditions  that 
demonstrate  that  they  are  sufficiently 
involved  in  the  care  of  individual 
patients  to  warrant  Medicare  Part  B 
payment.  As  reflected  in  the  proposed 
rule,  we  believe  a  requirement  of 
physical  presence  would  be  inherenUy 
incompatible  with  the  nature  of  family 
practice  residency  programs,  and  thus 
unfairly  deny  reimbursement  for  the 
activities  of  teaching  physidans  in  these 
programs  and  endanger  the  financial 
viability  of  these  programs.  Because  of 
these  considerations,  we  proposed  a 
limited  exception  for  family  practice 
residency  programs. 

In  light  of  the  comments,  we  have 
concluded  that  an  exception  should  not 
be  limited  to  family  practice  programs, 
but  instead  should  apply  to  any  program 
that  satisfies  certain  specified  criteria. 
The  criteria  are  designed  to  capture 
those  residency  programs  with 
requirements  that  are  incompatible  with 
a  physical  presence  requirement.  Thus, 
in  this  final  rule,  we  have  dedded  to 
establish  an  exception  to  the  physidan 
presence  requirement  for  certain 
evaluation  and  management  services 
furnished  in  certain  centers  within  the 
context  of  certain  types  of  residency 
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training  programs.  The  exception  is  set 
forth  in  a  new  §  419.174  of  this  final 
rule. 

Under  the  exception,  caniers  may 
make  physician  ie^scfaedule  payment . 
for  reasonable  and  Necessary  low  to 
mid-level  evaluatio|i  and  management 
services  when  furnished  by  a  resident 
without  the  presence  of  a  teaching 
physician  if  all  of  tie  following 
omditioos  are  met:| 

•  Services' must  ie  furnished  in  a 
center  located  in  thb  outpatient 
department  of  a  ho^ital  or  another 
an^mlatory  care  entity  in  which  the 
time  spent  by  residents  in  patient  care 
activities  is  included  in  determining 
intermediary  paymsnts  to  a  hospital 
under  $413.86. 

•  Any  resident  furnishing  the  service 
without  the  presence  of  a  teaching 
physidan  must  have  completed  more 
than  6  months  of  ait  ^tproved  residency 
program.  The  centet  is  responsible  for 
furnishing  this  infbtmation  to  the 
carrier.  The  family  bractice  groups 
reocmunended  the  A-mondi  requirement, 
and  we  believe  it  is  an  appropriate 
safeguard. 

•  The  teaching  physician  may  not 
supervise  more  that  four  residents  at 
any  given  time  andimust  direct  the  care 
from  such  proximi^  as  to  constitute 
immediate  availability.  Tlie  teaching 
physician  must —   ' 

•f  Have  no  other  oesponsibilities  at  the 
time  of  the  service  lor  which  payment 
is  sought;  ' 

•«■  Assume  management  responsibility 
for  those  beneficiaries  seen  by  the 
residents; 

+  Ensure  that  theiservices  furnished 
are  appropriate; 

•»■  Review  with  each  resident  during  or 
immediately  after  each  visit,  the 
beneficiary's  medical  history,  physical 
examination,  diagnosis,  and  record  of 
tests  and  therapies;iand 

•  Document  the  extent  of  his  or  her 
own  partkapatifMi  ill  the  review  and 
direction  of  the  services  furnished  to 
each  beneficiary. 

•  The  patients  sejen  must  be  an 
identifiaUe  group  0f  individuals  who 
consider  the  center'to  be  the  continuing 
source  of  their  health  care  and  in  which 
services  are  fumisfaled  by  residents 
under  the  medical  direction  of  teaching 
physicians.  The  retfdents  must 
generally  follow  thi  same  group  of 
patients  throughout  the  course  of  their 
residency  program:  We  are  not  requiring 
that  the  teaching  pkysicians  remain  the 
same  over  any  peritd  of  time. 

•  The  range  of  sAvices  furnished  by 
residents  includes: 

•f  Acute  care  for  indifferentiated 
problems  or  chronit:  care  for  ongoing 
omditions.  ; 


•f  Coordination  of  care  furnished  by 
other  physicians  and  providers. 

•f  Comprehensive  care  not  limited  by 
organ  system,  diagnosis,  or  gender. 

We  believe  that  the  types  of  QAE 
programs  most  likely  to  qualify  for  this 
exception  include:  family  practice  and 
soma  programs  in  generd  intranal 
medicine,  geriatrics,  and  pediatrics. 

•  The  center  must  be  located  in  a 
setting  in  which  the  resident's  time  is 
included  in  the  full-time  equivalency 
coimt  used  by  the  inteime<uary  to  make 
direct  GME  payments  to  a  hospital  for 
services  of  residents  in  that  setting.  In 
a  freestanding  setting  in  which  residents 
are  not  counted  for  the  purpose  of 
making  these  payments,  the  services  of 
licensed  residents  are  already  covered 
as  physician  services. 

This  exception  to  the  teaching 
physician  presoace  applies  only  to 
specific  low-  and  mid-level  evaluation 
and  management  codes  for  office  or 
other  outpatient  visits  for  both  new  and 
estabhshed  patients.  The  estahUshed 
patient  codes  to  which  the  exoepticm 
applies  are  CPT  codes  99211, 99212, 
and  99213  (and  their  successor  codes). 
New  pationt  codes  to  which  the 
exception  applies  are  CPT  codes  99201, 
99202,  and  99203  (and  their  successor 
codes).  The  teaching  physician  must  be 
present  for  higher  level  evaluation  and 
management  codes  and  all  invasive 
procediuvs. 

In  paragraph  (b)  of  new  §  415.174,  we 
clarify  that  the  exception  may  not  be 
construed  as  providing  a  basis  for  the 
coverage  of  otiierwise  noncovered 
services  under  Medicare,  such  as 
routine  physical  checkups.  Further,  this 
special  treatment  for  certain  training 
situations  does  not  apply  to  services 
involving  medical  school  students.  A 
service  furnished  by  a  medical  schbol 
student  is  a  noncovered  service  under 
Medicare  even  if  the  teaching  physician 
is  in  the  rocnn.  We  will  publish  further 
instructions  on  the  new  policy  in  the 
Medicare  Carriers  Manual. 

Convnent:  Some  commenters  who 
represent  physician  specialty 
organizations  stated  that  they  were 
opposed  to  any  exception  to  the 
physician  presence  requirement  if  it  was 
limited  to  a  particular  specialty.  They 
believed  that  the  same  rules  on 
physician  presence  should  apply  to  all 
specialties.  Some  commenters  indicated 
that  special  treatment  for  family  practice 
programs  "devalued"  the  importance  of 
residency  training  in  other  programs. 
Many  commenters  argued  that  any 
special  treatment  given  to  family 
practice  programs  should  apply  to  their 
programs  as  well.  These  include 
psychiatry,  physical  medidne,  internal 
medidne,  and  obstetrics-gynecology. 


For  example,  several  commenters 
believed  tiiat  psychiatric  residency 
programs  should  be  given  the  same 
spedal  treatment  in  the  final  rule  as 
might  be  afforded  to  family  practice 
programs.  Some  indicated  that  the  costs 
of  purchasing  video  equipment  or  one- 
way mirrors  would  be  too  great. 

/tespanse:  The  exception  we  are      ■ 
establishing  at  new  §  415.174  is  not 
limited  to  family  practice  programs;  it 
applies  to  the  indicated  evaluation  and 
management  codes  when  furnished 
under  the  specified  conditions.  We  ate 
continuing  to  provide  an  additional, 
special  exception  for  psychiatric 
programs  in  §415.184  as  originally 
proposed. 

Comment:  Some  commenters 
indicated  that  their  family  practice 
clinics  are  not  under  the  sponsorship  of 
a  hospital,  and  that  their  programs  do 
not  receive  Medicare  funds  from  a 
hospital  for  the  time  the  resident  is  in 
the  clinic. 

Response:  If  the  family  practice  clinic 
is  freestanding  (that  is,  not  part  of  a 
hospital)  and  the  residents  are  not 
induded  in  any  hospital's  full-time 
equivalent  count  of  residents,  the 
services  of  licensed  residents  are 
payable  under  the  physidan  fee 
sdiedule  on  the  same  basis  as  any  other 
physician's  services.  This  longstanding 
policy  applies  regardless  of  whether  or 
not  the  resident's  services  are  furnished 
within  the  scope  of  an  approved  GME 
training  program. 

Comment:  Several  commenters 
expressed  concern  that  the  same 
residents  for  whom  we  are  requiring  the 
presence  of  a  teaching  physidan  are  not 
supervised  by  a  teaching  physidan 
when  they  "moonlight"  outside  of  their 
training  programs. 

Response:  We  recognize  moonlighting 
situations  and  addressed  the  subjed  in 
the  proposed  rule.  When  licensed 
residents  moonlight  outside  of  their 
training  program.  Medicare  pays  for 
their  services  as  physidan  services. 
Medicare  does  not  pay  a  teaching 
hospital  f(v  these  services  throu^  the 
direct  GME  payment  mechanism  or 
through  the  indlred  medical  education 
payment  mechanism.  In  other  words,  in 
moonlighting  situations,  the  Medicare 
program  pays  for  the  service  only  once. 

Comment:  One  organization 
supported  the  proposed  rule  on 
"moonlighting  residents"  but  sought 
clarification  as  to  the  impad  of  the 
proposal  on  inpatient  services.  Another 
commenter  sought  clarification  of  the 
policy  when  a  licensed  resident 
moonlights  in  another  teaching  hospital. 

Response:  The  proposal  reflects 
longstanding  policy  outlined  in  section 
2020.8  of  the  Medicare  Carriers  Manual. 


The  pdicy  does  not  encompass 
^fedica^a  payment  for  moonlighting 
servioaa  furnished  to  inpatients  in  Uie 
hospital  in  which  the  resident  has  his  at 
her  program  since  we  believe  these 
services  are  virtually  indistinguishable 
from  the  services  the  resident  furnishes 
within  the  scope  of  the  training 
program.  However,  when  a  licensed 
resident  moonlights  in  another  teaching 
'  hospital,  the  carriw  must  be  furnished 
sufficient  information  to  be  sure  that  the 
moonlighting  resident  is  not  being 
induded  in  the  residency  count  (used  to 
determine  dired  and  indlred  medical 
education  payments)  of  either  hospital 
for  the  period  of  time  in  questioiL 
Moreover,  in  this  final  rule,  we  are 
revising  proposed  §  415.202  ("Services 
of  residents  not  in  approved  C^E 
programs")  (formerly  §  405.523)  to 
.clarify  that,  when  an  intern  or  resident 
is  iaan  approved  GME  program  at  one 
hospital  and  is  concurrentiy  furnishing 
moonlighting  services  in  another 
hospital  that  lades  an  approved  <^E 

Erogram,  the  services  in  the  seccmd 
ospital  may  bereimbiuaed  only    - 
pursuant  to  42  CFR  part  414  or  secticm 
2109  of  the  Provider  Reimbursement 
Manual. 

Conanent:  Some  commenters 
suggested  that  we  should  discard  the 
currmt  proposal  and  implement  the 
"philosof^y"  of  teaching  physician 
immediate  availability  rather  than 
presence  as  proposed  in  the  Frivuary  7, 
1989  proposed  rule. 

Response:  The  exceptimi  that  Mre  have 
addea  to  the  policy  we  are  adopting  is 
consistent  with  the  phikeophy  to  which 
the  commenters  refeired. 

Comment:  S<Hne  commenters  stated 
that  documentation  of  a  teaching 
physidan's  presence  dtuing  a  procedure 
would  add  costs  to  an  already 
burdensome,  biueaucratic  process. 

Response:  Ibe  policy  we  are  adopting 
cannot  be  enforced  without  some 
documentation  of  the  presence  of  the 
teaching  physidan  during  procedures 
and  the  persooal  involvement  of  the 
teadiing  phjrsidan  in  evaluation  and 
management  services. 

Comment:  A  few  physidan  spedalty 
organizations  supported  the  proposal.  In 
addition,  a  few  physidans  stated  that 
the  physidan  presence  requirements 
reflected  their  standard  practice.  Some 
commmters  representing  surgeons 
stated  that,  while  they  generally 
supported  the  physidan  presence 
proposal,  they  objected  to  the 
requirement  that  the  surgeons  have  to 
indicate  in  thmr  operative  notes  when 
their  presence  beg^  and  ended  since 
the  anesthesiologist  and  nurses  already 
record  this  information.  Many  other 
commoiters  objeded  to  any  restriction 


in  the  involvement  of  teaching  surgeons 
in  concurrent  cases.  Some  commentere 
believed  that  third  or  fourth  year 
residents  were  capable  of  performing 
surgical  procedures  with  tne  teaching 
physician  in  the  operating  suite  rather 
than  in  the  operating  romn. 

Response:  As  we  stated  in  the 
propcMsed  rule,  the  notation  in  the 
nurse's  notes  is  suffident 
documentation  of  the  teaching 
physidan's  presence  during  surgical 
procedures.  There  is  no  requirement 
that  the  teaching  physidan  personally 
record  the  information  if  it  duplicates 
informatiim  available  elsewhere.  If  the 
teaching  physidan  believes  the  third  or 
fourth  year  resident  is  capable  of 
performing  surgical  procediues  without 
supervision,  the  teaching  physician 
should  not  bill  Part  B  for  the  surgical 
services  fomished  by  the  resident. 

Comment:  One  commenter 
recommended  that  the  teaching 
physidan  be  able  to  indicate  the 
following  general  statement  on  all 
records: 

I  have  interviewed  and  examined  the 
patient,  and  I  agree  with  the  history  and 
physical  findings  as  recorded  by  I^. 
(Resident)  in  his/her  note  of  (date). 

The  commenter  believed  that  this 
would  clarify  that  the  physician ' 
participated  in  the  care  of  the  patient, 
but  not  require  that  he  or  she  spend 
valuable  time  repeating  all  of  the 
doounentation  already  present  in  the 
record. 

Response:  This  statement,  by  itself, 
would  not  be  suffident  for  Part  B 
payment  if  the  physician  was  not 
present  during  the  service.  If  the 
physidan  was  present,  it  is  not 
necessary  fcff  the  teaching  physician  to 
repeat  all  of  the  documentation  entered 
into  the  medical  records  by  the  resident. 
The  teaching  physidan  may  coimtersign 
the  resident's  entries  and  enter 
additional  notes  as  necessary  to  indicate 
his  or  her  involvement  in  the  service. 
We  will  address  these  matters  in  more 
detail  in  manual  instructions. 

Comment:  One  commenter  believed 
that  we  should  pay  teaching  physidans 
under  case  management  CPT  coides 
99361  through  99373  and  care  plan 
oversight  codes  (CPT  codes  99375  and 
99376).  These  services  include  care 
team  conferences  and  telephone  calls 
for  consultation  or  medical  management 
with  other  health  care  professionals.  In 
addition,  the  commenter  suggested  that 
we  undertake  a  demonstration  projed  to 
test  the  feasibility  and  cost-effectiveness 
of  these  payments  with  the  goal  of 
implementing  a  budget-neutral  policy 
for  the  payments.  The  same  commenter 
also  suggested  a  policy  under  which  the 
teaching  physidan  could  bill  Medicare 


for  each  visit  if  the  physidan  were 
present  to  observe  every  third  visit 
mmished  by  the  resident  to  the  patient 

Response:  Medicare  does  not  allow 
separata  payment  for  the  case 
management  codes.  We  consider  case 
management  services  to  be  included  in 
the  prework  and  ]x>stwork  of  the 
evaluation  and  management  codes.  The 
suggestion  seems  to  be  a  way  of 
removing  the  teaching  physician  furtho* 
from  the  adual  performance  of  the 
service,  and  we  do  not  support  this 
outcome. 

Comment:  Under  current  policy  in 
§414.46(cKl)(iii).  if  a  teaching 
anesthesiologist  is  involved  in 
concurrent  cases,  the  medical  direction 
payment  rules  apply,  and  a  reduced 
allowance  is  recognized  for  the 
physidan  service  in  eech  concurrent 
case.  Commenters  argued  that  this 
standard  is  inconsistent  with  the 
standard  for  teaching  surgical  services. 
They  indicated  their  understanding  that 
the  teaching  surgeon  can  be  involved  in 
amciurent  procedures  and  receive  a  full 
allowance  for  each  surgical  procedure. 

Response:  We  intend  to  apply  the 
physidan  presence  standard  for  both 
siugical  and  anesthesia  teaching 
services  and  have  revised  §  415.178 
("Anesthesia  services")  accordingly. 
Under  the  policy  we  are  adopting,  while 
we  require  the  teaching  surgeon's 
presence  during  the  critical  |>ortion  of 
the  service,  we  do  not  require  the 
surgeon's  presence  diuing  the  opening 
and  dosing  of  the  patient.  However, 
during  this  period,  the  teaching  surgeon 
may  not  be  involved  in  surgical  services 
for  other  patients  since  this  would 
preclude  his  or  her  return  to  the  original 
case.  We  believe  that  this  policy  is 
analogous  to  the  teaching 
anesthesiologist  policy  under  which,  in 
order  to  receive  an  unreduced  fee,  the 
anesthesiologist  must  be  present  during 
all  critical  portions  of  the  procedure  and 
immediately  available  to  furnish 
services  during  the  entire  procedtire. 

Comment:  A  carrier  medical  diredor 
commented  that  there  should  be  a 
national  standard  on  documentation  of 
what  the  teaching  physidan  actually 
does.  The  carrier  medical  diredor 
believed  that  physicians  in  nonteaching 
settings  have  to  provide  considerably 
more  documentation  than  a  counter- 
signature, and  that  the  teaching 
physician  should  make  a  brief  notation 
documenting  his  or  her  involvement  in 
support  of  the  level  of  evaluation  and 
management  code  billed. 

Response:  We  plan  to  address  this 
matter  in  billing  instrudions  to 
implement  the  new  policy. 

Final  decision:  We  are  going  forward 
with  the  policy  we  prop(»ed  but  have 
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included  an  exoepfon  to  the  teaching 
pliysidan  pfssenca  requirement  fior 
certain  evaluation  ^d  management 
services  furnished  tn  ontain  centers 
within  the  context  of  certain  types  of 
residency  training  brograms.  Tbe  new 
exception  is  foundan  $415,174 
("Exception:  Evalubtifxi  and 
management  services  furnished  in 
certain  centers").  "Qie  effective  date  of 
the  regulations  conloeming  teaching 
physicians  will  be  |uly  1, 1996. 

F.  Unspecified  Phy^cal  and 
Occupational  Therapy  Services  (HCFA 
Conunon  Proceduih  Coding  System 
Codes  M0005  Thitp^  M0008  and 
H53O0) 

We  proposed  to  eliminate  HCFA 
Common  Procedure  Coding  System 
(HCPCS)  codas  M0005  throng  MOOOB 
and  H5300  and  to  isdistribute  the  RVUs 
to  the  codes  in  the  {ihysical  medicine 
section  oi  the  OPT  (CPT  codes  97010 
through  97799).  This  policy  change 
requires  a  single  way  of  repcHtuig  and 
paying  for  a  s«rvio^  for  wUch  there  aie 
now  two  ways  to  rtp<»t.  We  proposed 
no  change  regardii^  what  services  may 
be  covered,  cmly  as  to  how  covered 
services  would  be  filled  and  peid. 

Cbnunent:  All  th^  comments  we 
received  expressed  agreement  with  our 
proposal  to  eliminate  the  HCPCS  codes 
M0Q05  through  MQOOS  and  H5300.  The 
commaoters  stated)  that  these  services 
can  be  accurately  reported  using  the 
new  and  revised  physical  medicine  and 
rehabilitation  codea  in  the  CPT.  They 
considered  the  decisicn  to  delete  these 
codes  to  be  appropriate  and  long 
overdue.  The  conunenters  dted  the 
opportunity  fbr  unnecessary 
duplicatims  of  service  codes  and  the 
misuse  or  overuse  of  the  "M"  codes  in 
billing  by  physicalitherapists  to  support 
eliminating  tne  HCIXi:S  codes. 

However,  some  qommenters  were 
concerned  that  carriers  might  be 
reluctant  to  follow  billing  rules  under 
the  CPT  for  occupational  and  physical 
therapists  in  the  sapie  manner  as  is 
accepted  for  physiiiaiw.  One 
commenter  had  encountered  problems 
in  the  past  with  carrier  refusals  to 
accept  the  range  oC  codes  allowed  under 
the  scope  of  i»acti(»,  to  allow  payment 
for  both  physical  therapy  and 
occupational  therapy  services  reqiiired 
by  the  same  patienfL,  or  to  reimburse  for 
more  than  one  code  per  visit.  Another 
commenter  questioned  whethw 
occupational  therapists  in  independent 
practice  could  report  the  full  range  of 
codes  or  if  some  cedes  were  appropriate 
only  to  physical  thierapists  in 
independent  practice.  The  commenter 
also  observed  that  aome  procedures  can 
be  considered  either  a  physical  therapy 


service  or  an  occupational  thoapy 
service  based  solely  on  the  qiecialty  of 
the  provider  perfenning  the  service. 
Because  of  the  coding  flexibility,  a 
beneficiary  who  has  met  his  or  her 
outpatient  limit  for  physical  therapy  can 
continue  to  receive  s<nne  of  the  same 
services  imder  the  occupational  tiierapy 
outpatient  limit  if  the  service  is 
furnished  by  an  occupational  therapist 
and  vice  versa. 

Response:  Physical  therapy  and 
occupational  therapy  services  required 
by  the  same  patient  are  permitted,  as  is 
payment  fbr  more  than  one  code  per 
visit,  subject  to  statutory  requiremmts 
and  limitations.  That  is,  the  provicbr  of 
a  service  must  be  qualified  within  the 
State's  scope  of  practice  to  furnish  the 
service.  According  to  §  410.60 
("Outpatient  physical  therapy  services: 
Conditions."),  ihe  servidiBs  must  be 
fiimished  under  a  written  plan  of 
treatment  established  by  the  physician 
or  therapist  caring  for  the  patient.  The 
services  also  must  be  medically 
necessary  and  reasonable  for  the 
diagnosis  or  treatment  of  an  illness  or 
injury,  as  mandated  by  section  1862(a) 
of  the  Act.  Occupational  and  physical 
therapy  services  furnished  to  the  same 
patient  on  the  same  day  would 
necessitate  two  seperate  treatment 
plans,  two  separate  physician  orden. 
and  both  must  be  medically  necessary. 

The  current  Medicare  coding 
limitations  apply  wdien  bo^  physical 
therapists  and  occupational  tnerapfsts 
furnish  services  to  the  same  patient. 
Specifically,  we  do  not  allow  separate 
payment  for  CPT  code  97250 
(Myofascial  release/soft  tissue 
mc^ilization.  one  (v  more  regions)  for 
the  same  patient,  on  the  same  date  of 
service  as  CPT  codes  97265  (Joint 
molMlization),  97260  (Manipulation 
(cervical,  thoracic,  lumbosacral, 
sacroiliac,  hand,  wrist)  (separate 
prooediue)),  or  97261  (eech  additional 
area)  because  these  services  overlap. 
Because  of  the  duplication  of  services 
represented  by  the  codes  for  manual 
manipulation  (CPT  codes  97260  and 
97261),  soft  tissue  mobilization  (CPT 
code  97250),  joint  mobilization  (CPT 
code  97265),  or  osteopathic 
manipulation  (CPT  codes  98925  through 
98929),  we  do  not  permit  separate 
payment  if  any  of  these  codes  are 
reported  for  the  same  patient,  on  the 
same  date  of  service.  Aside  £rom  these 
limitations,  there  is  nothing  that 
precludes  the  payment  for  both  physical 
therapy  and  occupational  therapy 
services  for  the  same  patient  on  Uie 
same  date  of  service. 

The  full  range  of  CPT  codes  97010 
through  97799  may  be  reported  by 
occupational  therapists  in  independent 


practice  as  well  as  by  physical 
ther^ists  in  Independent  practice  if  the 
service  is  within  tne  scope  of  practice. 
We  have  no  national  payment  policy 
that  prevMits  occupational  therapists  in 
independmit  practice  from  billing  and 
being  paid  for  any  CPT  code  that 
describes  a  service  they  fiunish  that 
may  be  covered.  We  do  not  allow 
payment  for  evaluation  and 
management  services  billed  by  physical 
therapists  in  independent  practice  and 
occupational  therapists  in  independent 
practice  because  thi^  worii  RVUs  fior 
these  services  include  work  that  they 
are  not  trained  to  perform  (for  example, 
evaluation  fbr  and  prescription  of  dnig 
therapy  and  evaluation  for  and 
prescription  of  surgical  or  other 
therapy).  Otherwise,  occupational 
therapists  in  independent  practice  may 
bill  using  any  CPT  code  the  carrier 
determines  oescribes  the  cov«ed 

services,  not  just  the  codes  in  the 

physical  medicine  section  of  the  CPT. 

tt  follows,  therefore,  that  the  same 
procediue  code  nmy  be  used  to  bill  for 
an  occupatiooal  therapy  service  or  a 
phyucal  therapy  service.  The  covered 
outpatient  limit  applies  to  both, 
specialties  individually. 

Comment-  We  were  requested  to 
clarify  whether  carriera  allow  payment 
for  therapists'  bills  submitted  imder  the 
physician  fise  schedule  in  the  same  . 
manner  as  physicians'  bills  for  similar 
services. 

Response:  Section  1846(jK3)  of  the 
Act  defines  physicians'  services  to 
include  outpatient  physical  therapy  and 
occupational  therapy  fat  physician  fee    . 
schedule  payment  and.  therefore,  bills 
of  physical  tiierapists  and  occupational 
therapists  in  independent  practice  are 
treated  in  the  same  manner  as  bills  of  a 
physician  for  covered  services. 

Comment:  We  received  one  comment 
asking  if  RVUs  mil  be  established  for 
CPT  oxies  97545  and  97546,  which  are 
currently  carrier  priced. 

Response:  We  reviewed  the  RUC 
recommendations  and  decided  to  defer 
assigning  RVUs  for  these  codes  imtil 
there  is  a  better  definition  of  the 
services.  It  is  unclear  whether  the  time 
specified  in  the  codes  (CPT  97545,  woric 
hardening/conditioning,  initial  2  houn 
and  CPT  code  97546,  each  additional 
hour)  describes  the  time  of  the  patient 
or  the  practitioner.  It  is  o\a  belief  that 
it  is  possible  for  physical  therapists  in 
independent  practice  to  do  worii 
hardening  for  four  patients 
simultaneously,  rotating  from  patient  to 
patient  located  within  the  same  room. 
M(»eover,  we  believe  that  there  is  more 
work  (that  is,  higher  intensity  and  one- 
on-one  attention)  in  the  first  2  or  more 
houn  of  service,  not  the  initial  2  houn 


of  care  in  a  given  day,  as  these.codes  are 
defined.  We  believe  that  the  intensity 
and  amount  of  wori^  drops  off  quickly 
in  the  process  and  that  it  would  be 
impossible  to  value  the  services 
correctly  under  its  current  definition. 
Comment  As  noted  in  the  proposed 
rule,' the  Health  Care  Profisssional 
Advisory  Committee  will  be  considwing 
the  creation  of  evaluation  and 
management  codes  for  physical 
therapists  in  independent  practice  and 
occupaticmal  therapists  in  independent 

gractice.  One  commenter  expressed 
ope  that  these  codes  would  be 
developed  by  1997. 

Response:  We  anticipate  these  codes 
will  be  developed  for  use  in  1997. 

Fina7  Decision:  We  will  eliminate 
HCPCS  codes  M0005  through  M0008 
and  H5300  and  redistribute  tiie  RVUs 
across  CPT  codes  97010  through  97799. 
This  policy  diange  is  not  explidtiy 
addressed  in  our  regulations. 

G.  Transportation  in  Connection  with 
Furnishing  Diagnostic  Tests 

The  general  physidan  fise  sdiedule 
policy  regarding  additional  payments 
for  travel  expenses  is  that  travel  is 
induded  in  the  practice  expense  RVUs 
for  a  service.  However,  we  have  not 
spedfically  applied  that  policy  to  the 
transportation  of  equipment  used  to 
perform  diagnostic  tests.  In  the  absence 
of  spedfic  instructions  from  us,  separate 
payment  for  the  transportation  of 
diagnostic  equipment  has  been  at  the 
Medicare  carrien'  discretion.  We 
proposed  to  standardize  payment  for 
transportation  of  diagnostic  equipment 
by  applying  the  general  physician  fee 
schedule  policy  regarding  payment  for 
travel  expenses  to  transportation 
services  except  in  some  cases  of 
transporting  portable  x-ray  and  EKG 
equipment. 

The  exceptions  are  based  on 
longstanding  specific  instructions.  In 
the  case  of  x-ray  services  furnished  by 
approved  suppliere,  section  1861(s)(3) 
of  the  Act  establishes  the  coverage  of 
diagnostic  x-rays  furnished  in  a  place  of 
residence  used  as  the  patient's  home. 
Although  the  Congress  did  not 
explidtiy  so  state,  we  determined  that, 
because  there  were  increased  costs 
assodated  with  transporting  the  x-ray 
equipment  to  the  benefidary,  the 
Congress  intended  for  us  to  pay  an 
additional  amount  for  the  transportation 
service.  Thus,  we  established  codes  for 
use  in  billing  for  a  transportation 
component  of  these  services.  Nothing  in 
our  proposal  affects  the  payment  of  a 
transpmtation  component  in  connection 
with  the  x-ray  procedures  furnished  by 
approved  portable  x-ray  supplien  listed 


in  section  2070.4.C  of  the  Medicare 
Cairien  Manual 

We  later  added  the  taking  of  an  EKG 
tracing  to  the  list  of  services  approved 
supplien  of  portable  x-ray  services  may 
furnish  (section  2070.4.F  of  the 
Medicare  Carriers  Manual)  and 
established  HCPCS  code  R0076  to  pay 
for  the  transportation  of  EKG 
equipment.  Under  our  proposal,  we 
would  continue  to  pay  for  the 
transportation  of  EKG  equipment  by 
approved  supplien  of  portable  x-ray 
equipment  altiiough  we  did  clarify  that 
the  policy  applied  only  to  standard  EKG 
procedures  described  by  CPT  code 
93005  (or  CPT  code  93000  if  the 
interpretation  is  billed  with  the  tracing). 

Many  Medicare  carrien  have  limited 
the  use  of  HCPCS  code  R0076  to 
approved  portable  x-ray  supplien,  but 
some  Medicare  carriera  permit  other 
types  of  entities,  such  as  independent 
physiological  laboratories  to  use  the 
code.  Section  2070.1.G  of  the  Medicare 
Carrien  Manual  provides  for  the 
coverage  of  an  EKG  tracing  by  an 
independent  laboratory  in  the  following 
situations: 

•  In  a  home  if  the  beneficiary  is  a 
homebound  patient. 

•  In  an  institution  used  as  a  place  of 
residence  if  the  patient  is  confined  to 
the  fecility  and  the  fedlity  does  not 
have  on-duty  personnel  qualified  to 
perform  the  service. 

Under  our  proposal,  we  would 
remove  the  requirement  that  the 
beneficiary  be  confined  to  his  or  her 
home  or  to  an  institution  for  the  EKG 
tradng  to  be  a  covered  service  since  this 
requirement  does  not  apply  to  EKG 
tradngs  taken  by  portable  x-ray 
supplien. 

For  all  other  types  of  diagnostic  tests 
payable  under  the  physician  fee 
schedule,  Medicare  carrien  would  pay 
for  the  transportation  of  equipment  only 
on  a  "by  report"  basis  under  CPT  code 
99082  if  a  physician  submits 
documentation  to  justify  the  "very 
imusual"  travel  set  forth  in  section 
15026  of  the  Medicare  Carrien  Manual. 

Comment:  One  commenter, 
representing  a  mobile  independent 
physiological  laboratory,  indicated  that 
the  laboratory  currently  furnished 
several  types  of  diagnostic  procedures  to 
patients  in  various  settings  without  any 
separate  payment  for  transportation. 
The  commenter  appreciated  the  fact 
that,  under  the  proposal,  the  laboratory 
would  now  receive  a  transportation 
payment  for  CPT  code  93005  (a  12-lead 
EKG)  and  suggested  that  the  exceptions 
to  the  transportation  payment'^roposal 
be  extended  to  include  CPT  code  93225 
(bolter  monitoring)  and  HCPCS  code 
G0005  (patient  activated  event  recording 


procedures).  The  commenter  suggested 
that  HCPCS  code  R0076  be  revised  to 
spedfically  include  the  transportation 
of  bolter  monitoring  and  patient 
activated  event  recorder  equipment  to 
patients  upon  physidan  order. 

Response:  We  were  not  seeking  to 
expand  the  list  of  services  independent 
physiological  laboratories  may  furnish 
for  which  carrien  will  make  separate 
transportation  payments.  Since  the  law 
does  not  provide  for  coverage  of  any 
diagnostic  tests  payable  under  the 

Ehysician  fee  schedule  furnished  to 
anefidaries  in  their  place  of  residence 
other  than  x-ray  services  furnished 
under  conditions  we  have  approved,  we 
will  not  provide  for  transportation 
payments  in  connection  with  other 
diagnostic  tests  furnished  by 
iiulependent  physiological  laboratories. 
Under  out  proposal,  Medicare  carrien 
would  make  transportation  payments 
under  HCPCS  code  R0076  in  connection 
with  standard  EKG  procedures  (CPT 
code  93005)  furnished  by  an 
independent  physiological  laboratory 
when  the  coverage  conditions  of  section 
2070.5  of  the  Medicare  Carriers  Manual 
are  met.  We  made  this  exception  to  the 
general  policy  on  transportation  of 
diagnostic  equipment  because  of  the 
longstanding  nature  of  the  Medicare 
Carrien  Manual  policy  on  furnishing 
EKGs  to  patients  in  their  residences  or 
in  mining  homes  by  "independent" 
laboratories.  We  have  some  concerns 
about  making  this  exception  because  it 
is  our  undentanding  that  some 
Medicare  carrien  are  not  currentiy 
making  such  payments.  However,  we 
anticipate  that  this  additional  cost  will 
be  offset,  to  some  degree,  nationally  by 
the  discontinuation  of  transportation 

{>ayments  to  independent  physiological 
aboratories  for  otner  types  of  diagnostic 
tests  that  Medicare  carrien  may 
currently  allow.  In  addition,  we  are 
modifying  our  proposal  in  that  we  are 
maintaining  section  2070. l.G  of  the 
Medicare  Carrien  Manual  regarding  the 
homebound  status  of  the  beneficiary 
receiving  the  service. 

Comment:  A  carrier  medical  diredor 
questioned  why  the  proposal  did  not 
address  whether  the  diagnostic 
procedure  itself  was  payable  when 
furnished  by  an  independent 
physiological  laboratory  in  settings  such 
as  a  nureing  home  and  whether  we  were 
suggesting  that  such  procedures  should 
not  be  done  in  nuning  homes.  The 
commenter  noted  that  it  would  be 
useful  for  us  to  estabUsh  a  list  of 
"physiological"  tests  that  can  be 
furnished  by  an  independent 
physiological  laboratory. 

Response:  Our  proposal  does  not 
address  the  coverage  for  procedures 
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ftuniahedliy  tndepaDdMt  pl^mokgical 
kboratoriea.  InlliekfaMMexrfa  national 
potiiqr  on  the  peynant  for  the  nrvioas, 
the  rovwagi  iat  inypident 
phyitokigical  lebn^torr  awvioaa 
lemains  widtia  thejMitnority  (rftiie 
canier  end  most  baeenaiatant  with  any 
applicable  State  or  loeel  laws. 

Conunent;  A  national  oiganintian  of 
suppUen  of  pottal^a  x-iey  aarvicas 
cnmmented  that  pottaMe  x*iay  suppliers 
should  be  the  en^  jmtHieB  paid  under 
the  physidan  fise  aiJMdule  wdio  may  bill 
for  tianapoftetiop  of  diagnoatlc 
equipmoit  under  i|CTCS  codes  RCW70, 
R0079.  and  R007e. 

Retponae:  Underithe  pOUcy  we  an 
adopting,  approved)  suppliers  of 
poitMe  x-ny  aervkea  aie^  only 
entitiee  who  may  bOl  HCPCS  codas 
R0070  and  ROOTS  under  the  physidan 
fee  adwdule.  Portable  x-ray  sunppheors 
and  independent  njraio^ical 
laboratoriea  may  btfl  HC7CS  code  RQ076 
far  the  trannMrtatiifa  of  BKG  equi{Hna3t 
used  to  fumidi  staiAlard  EKGs  (CPT 
codes  93000  and  9ab05). 

Conunent:  A  natiinal  <aganization 
whoee  njarabanhipjinchutes  primary 
care  phjrsidans  opoosed  die  moposal 
bscauae  it  would  eoverMly  ansct  the 
availability  (rf  poitdile  diagnostic 
equipment  far  smell  hospitals  ood  for 
petiatts  in  home  cate  and  skilled 
nuteing  facilities.  Ttie  commentw  noted 
that  it  was  not  in  the  best  interest  of 
patient  care  to  forcaj  patients  to  travel  to 
medical  facilities  oiitside  their 
communities  to  receive  the  testing  and 
that  Medicare  caniin  should  ensure 
that  transportation  payments  do  not 
exceed  transportation  coets. 

Jtaponaa:  We  believe  there  is  no 
problem  with  respect  to  the 
tranaportation  of  diagnoetic  equifmient 
to  small  hoqiitals.  'fhe  hospital  must 
purchaae  the  servio^  "under 
arrangaments"  if  th#  service  is  provided 
to  its  petients.  Whe$  a  hospitel 
purchaaes  services  '|undw 
anangement,"  it  a84nnes  responsilrility 
for  the  service  fumi>hed.  and  Medicare 
intannediary  paymont  is  made  tot  this 
servioe  throu^  one;of  several  payment 
mechanisms  applicable  to  payment  for 
hocpital  services. 

Q>nunent:  Several  coounenters 
indicated  that  home  and  facility  bound 
patients  would  benefit  bom  expended 
coverage  ot  portable  ultrasound 
sarviceSi  QnectHnmiBnter  indicated  that 
these  services  ofiisr  the  patient  a  top 
ouality  examinatioq  while  eliminating 
the  trauma  and  expanse  of  an 
ambulance  ride  and|eniergency  room 
stay.  The  commmtsr  requested  a  mobile 
uhrasound  transpoit  code  and  a  mobile 
uhraaound  set-up  code. 


Aesponae.Our  pn^Msal  dee^  not 
affsct  the  fumiahing  of  thaae  pocedoraa 
in  homee  or  fadHties;  it  maseV  affects 
any  additional  pajFuient  for  die 
transportation  of  the  diegnoetic 
equipment  We  can  findlto  basis  in  the 
statute  to  suppDst  separate  peyments  for 
the  trensportstion  of  the  equipmrat 
used  to  fiimiah  these  servioM. 

Conanent:  A  national  physidans' 
oiganizatian  raaunniencled  we  establish 
a  Ust  of  diagnostic  SMvices  for  which 
tranaportation  payment  will  be  made.  It 
suggested  the  list  include  transpoitatitm 
of  diagnostic  equipment  used  to  perform 
the  fiulowing: 

•  Froaen  section  diagnosis  in 
hoqpitala  and  other  fadlities  in  which 
suigsrv  is  provided. 

•  Tnoapeutic  apheresis  furnished  to 
petients  in  sites  whne  the  equipment  is 
not  available. 

Response:  The  froaan  section 
diagnostic  equijpment  should  be 
piirchaaed  "under  arrangament"  by  the 
hospital  and  is  payeMe  uirou^ 
Medicere  intarmediavy  pejrment 
mechanisms.  Therapsutic  apheraais 
services  are  outside  the  scope  of  this 
proposal,  whidi  only  reietes  to 
diwnostic  tests. 

Commeirt:  We  received  several 
comments  requesting  the  following: 

•  lliedBftnitionofanindependwnt 
physioloflical  laboratray  be  extended  to 
indude  diagnostic  and  acraening 
mammograms  furnished  by  certified 
facilities. 

•  Tranntoitaticm  payments  be  made 
to  motrile  facilities  providing  - 
mammography  services. 

•  Uagnoetic  and  screening 
mammography  services  be  edded  to  the 
list  of  covered  portabfe  x-ray  services. 

Response:  As  indicated  in  en  eerlier 
resp<mse.  theixtverege  of  services 
furnished  by  Indepoidenl  physiological 
laboratories  is  beyond  the  scope  of  wis 
proposal.  FurthemuMe,  the  Gongraas  baa 
placed  the  authcnrity  for  setting 
standards  for  entities  furnishing  both 
diagnostic  and  screening  mammograms 
with  the  Food  and  Drug  Administration. 
If  an  independent  physiological 
laboratory  were  to  receive  certification 
from  the  Food  and  Drug  Administration, 
it  may  fumi^  these  senrices  to 
Medicare  benefidaries. 

Under  the  policy  we  are  adopting,  the 
only  service  nimished  l^  an 
independent  physiological  laboratcny 
for  which  a  separate  transportation 
payment  may  be  made  is  a  standard 
EKG. 

Under  our  proposal,  we  were  not 
planning  to  make  any  changes  in  the 
services  an  approved  supplier  of 
portable  x-ray  services  may  furnish; 
however,  the  commenter  has  made  a 


good  ptrint  about  mammography 
servioea.  Under  the  changes  made  to 
section  1861(8)(3)  of  the  Act  by  aectioa 
145(b)  of  the  Sodal  Security  Ad 
Amendmmts  of  1994.  PubUc  Law  103- 
432.  eneded  oo  October  31, 1994.  we 
believe  that  the  Confess  has  added 
diagnoetic  mammography  as  part  of  the 
postaUe  x-ray  benrat.  We  wifiiaaue 
instructiona  to  Medicue  caniors 
regarding  peyraenta^induding 
tranaportation  paymenta)  for 
mammograms  nirnished  by  apfHoved 
portri>le  x«ray  suppliers. 

Final  Decision:  We  are  adopting  the 
propoaal  to  piedude  s«>arate  payment 
for  the  tranqMvtation  of  diagnostic 
equipment  except  imder  ths  following 
circumstances; 

•  T^ansportaticm  aervioes  billed 
under  HCPCS  codes  R0070,  RQ075.  or 
R0076  in  nonnention  with  services 
furnished  by  spproved  suppliers  of 
p<»tsble  x-ray  aervices  as  set  forth  in 
section  2070.4  of  the  Medicare  Carriers 
Manual. 

•  Transportation  services  Ulled  by  an 
independaat  physiological  laboratory 
under  HCPCS  code  R0078  in  connection 
with  the  provision  of  the  CPT  codes 
93000  or  93005  (a  12-Ieed  EXG  widi 
interpretation  and  report  or  a  12-lead 
EKG.  tradng  only,  without 
interpretation  and  reprnt,  raapactively) 
famished  under  the  conditions  set  fbrai 
in  section  2070.1.G.  of  the  Medicare 
Cairien  Manual 

•  TranqKwtation  swvices  billed  on  a 
"by  report"  baais  under  CPT  code  99082 
(unusual  travel)  if  a  physidan  submits 
documentation  to  justify  "very  unusual" 
travel  as  set  forth  in  sectioi  15026  of  the 
Medicare  Caniera  Manual. 

Payment  for  expenaes  aasOdated  with 
the  trinspOTtation  of  diagnostic 
equipm«it  under  conditions  that  do  not 
meet  any  of  the  above  criteria  is 
induded  in  the  practice  expense  RVUs 
assigned  to  the  s«vice  or  procedure  and 
is  not  seperately  payabto.  In  addition, 
we  plan  to  develop  a  proposal  related  to 
the  transportatira  of  EKG  equipment 
furnished  by  any  supplier  as  part  of  next 
yeer's  physidan  fae  schedule  regulation. 

H.  Maxillofacial  Prosthetic  Services 

We  propoeed  to  eliminate  the  carrier^" 
priced  status  and  establish  RVUs  for 
maxillofadal4>rosthetic  services 
effective  for  services  performed  on  or 
alter  fanuwyl.  1996.  We  proposed 
RVUs  for  CPT  codes  21079  through 
21087  and  HCPCS  codes  G0020  and 
G0021. 

The  woric  RVUs  that  we  proposed 
were  developed  by  the  American 
Aca/demy  of  Maxillofadal  Prosthetics. 
We  believe  they  appropriately  rejuesent 
the  work  involved  in  these  procedures. 


Beceuse  the  CPT  codes  were  introduced 
in  1991  and  the  HCPCS  codes  in  1995. 
we  have  little  or  no  charge  data  on 
vihich  to  base  practice  expense  and 
malpractice  expense  RVUs  in 
accordance  with  section  1848(c)(2)(C)  of 
the  Ad.  Therefore,  we  imputed  the 
practice  expense  and  malprectice 
expense  RVUs  from  the  work  RVUs 
based  on  the  practice  cost  shares 
provided  by  tne  American  Assodation 
of  Oral  and  Maxillofecial  Surgeons. 
Those  shares  are  54.7  percent  for 
practice  expense  and  4.4  percent  for 
malpractice  expense. 

Comment:  We  received  numerous 
comments  in  response  to  the  RVUs 
assigned  to  maxfllofadal  prosthetic 
services.  Although  there  was  some  - 
support  for  eliminating  the  carrier- 

imced  status  of  these  services  and  at 
east  one  commenter  expressed 
appredation  of  the  wonc  RVUs,  the 
commanters  were  unanimous  in 
ob|ecting  to  our  use  of  the  American 
Asisodation  of  Oral  and  Maxillofadal 
.  Surgeons'  practice  cost  shares.  These 
commentere  stated  that  the  practice  and 
malpractice  ejqienses  for  the  sub- 
spedalty  of  maxillofacial  prosthetics 
(uffer  substantially  from  those  of 
maxillofadal  surgery,  primarily  due  to 
increased  laboratory,  supply,  and 
maxillofadal  material  costs.  The 
commenters  believed  that  the  RVUs 
imputed  for  practice  expense  are  too 
low  and  should  be  between  65  and  70 
percent  to  accurately  refled  the  practice 
expenses  incurred  by  the 
prosthodontist.  According  to  the 
commenters,  the  RVUs  we  proposed  for 
maipradice  expense  are  too  high  and 
should  be  in  the  range  of  1  percent  to 
3.5  percent  of  the  total  RVUs. 

Because  maxillofacial  prosthodontic 
practice  expenses  include  laboratory 
charges  (including  precious  metals  and 
impression  materials)  that  are  rarely 
seen  in  oral  and  maxillofadal  surgery 
and  include  significantiy  higher  practice 
expenses,  the  commenters  requested 
that  we  revise  the  RVUs  for 
maxillofecial  prosthetic  procedures  to 
account  for  the  higher  practice  cost 
shares. 

Response:  In  the  absence  of  charge 
data,  we  use  the  best  available  data  to 
impute  practice  expense  and 
maipradice  expense  RVUs. 
Maxillofacial  surgery  represented  the 
spedalty  for  which  we  had  available 
data  that  used  comperable  survey 
methods.  We  note,  also,  that  we  are 
ciurently  working  on  a  resource-based 
pradice  expense  study  and,  as  part  of 
this  effort,  hope  to  have  more  definitive 
data  in  the  future.  At  that  time,  we  will 
reevaluate  all  maxillofadal  practice 
expense  RVUs. 


Final  Decision:  We  are  reoonunending 
no  additional  modiRcations  to  the  RVUs 
for  maxillofedal  codes  at  this  time.  The 
proposed  RVUs  for  CPT  codes  21079 
through  21087  are  accepted  as  final. 
HCPCS  code  G0020  has  been  replaced 
by  new  CPT  code  21076,  and  G0021  has 
been  replaced  by  new  CPT  code  21077. 
Because  these  new  CPT  codes  describe 
the  same  services  as  the  HCPCS  codes, 
the  assigned  RVUs  will  not  change. 
Therefore,  the  proposed  relative  values 
for  G0020  and  G0021  are  accepted  as 
final  but  are  assigned  to  CPT  codes 
21076  and  21077,  respectively.  G0020 
and  G0021  are  deleted  effective  January 
1, 1996.  All  RVUs  for  oral  maxillofadal 
prosthetic  services  are  published  in 
Addendum  B. 

/.  Cbverqge  ofMammoffaphy  Services 

Based  on  recommendations  from  the 
Food  and  Drug  Administration,  the 
National  Cancer  Institute,  and  a  carrier 
medical  diredors'  workgroup,  we 
proposed  to  revise  the  definitions  of 
"diagnostic"  and  "acreening" 
mammography  in  S  410.34  to  make  them 
consistoit  with  previous  Medicare 
coverage  policy  rasarding  "diagnostic" 
mammography  and  with  the  way  these 
terras  are  used  in  general  clinical 
practice  in  the  United  States. 
Spedfically,  we  proposed  to  expand  the 
definition  of  "diagnostic" 
mammography  in  §  410.34(a)(1)  to 
indude  as  candidates  for  this  service 
asymptomatic  men  or  women  who  have 
a  personal  history  of  biopsy-proven 
breast  disease.  However,  we  proposed  to 
retain  the  substance  of  the  present 
definition  of  "screening"  mammography 
in  §  410.34(a)(2)  so  that  patients  with  a 
personal  history  of  breast  disease  can  t>e 
considered  candidates  for  the 
"screening"  examination,  if  the 
woman's  attending  physidan 
determines  that  this  is  appropriate. 

Comment:  One  commenter  indicated 
that,  because  of  the  overlap  in  the 
definitions  for  "screening"  and 
"diagnostic"  mammograms,  the 
proposal  would  lead  to  allowing  almost 
every  mammogram  furnished  to  a 
Medicare  benefidary  to  be  covered  as  a 
diagnostic  mammogram,  thereby 
increasing  Medicare  costs  for 
mammograms. 

Response:  We  do  not  believe  the 
reviseid  definiticxis  will  significantly 
increase  the  total  munber  of  diagnostic 
mammography  services  furnished. 
Information  from  the  Medicare  carriers 
indicates  that  most  asymptomatic 
patients  with  a  personal  history  of 
biopsy-proven  breast  disease  are  already 
receiving  diagnostic  mammograms 
rather  than  screening  mammograms. 
This  final  rule  is  consistent  with  general 


clinical  practice  in  the  United  States 
and  fells  within  the  parametere  of 
Medicare  statutory  coverage  for 
diagnostic  and  screening  mammograms. 

Comment:  Two  commenters 
recommended  that  we  darify  the  term 
"a  pereonal  history  of  biopsy-proven 
breast  disease."  One  commenter 
assumed  that  both  benign  (for  example, 
fibroadenomas)  and  malignant 
neoplasms  would  fall  in  that  category. 
The  other  conunenter  suggested  that  we 
make  a  distinction  between  "a  personal 
history  of  breast  cancer"  and  "a 
perstmal  history  of  biopsy-proven  breast 
disease." 

Response:  We  agree  that  this  point 
needs  to  be  clarified.  The  intent  of  the 
proposal  was  to  include  both  benign 
and  malignant  neoplasms  within  tibe 
meaning  of  the  term  "a  p>ersonal  history 
of  biopsy-proven  breast  disease."  Breast 
diseases,  including  both  benign  and 
malignant  neoplasms,  that  require  a 
biopsy  and  subsequently  demonstrate  a 
pathologic  process,  establish  a  history  of 
biopsy-proven  breast  disease.  In  the 
final  rule,  we  are  clarifying  this  by 
revising  the  term  "a  personal  history  of 
biopsy-proven  breast  disease"  to  read  "a 
personal  history  of  breast  cancer  or  a 
personal  history  of  biopsy-proven 
benign  breast  disease." 

Comment:  One  conunenter  expressed 
the  opinion  that  the  term  "fibrocystic 
disease"  referred  to  in  the  preamble  of 
the  proposed  rule  should  be  more 
appropriately  refierenced  as  "fibrocystic 
changes." 

Response:  The  terms  "fibrocystic 
disease"  and  "fibrocystic  changes"  are 
often  used  synonymously.  We  agree 
that,  in  our  discussion  of  this  subject  in 
the  preamble  to  the  proposed  rule,  the 
preferred  term  is  "fibrocystic  changes." 

Coiiwient:  One  commenter  suggested 
that  the  proposal  should  be  revised  to 
include,  as  candidates  for  dieignostic 
mammography,  women  who  have  a 
family  history  of  breast  disease  (within 
one  generation). 

Response:  While  there  is  a  growing 
consensus  among  clinicians  and 
mammography  experts  that  family 
history  is  an  important  etiologic  fador 
that  places  women  at  high  risk  of 
developing  breast  cancer,  and  thus 
eligible  for  screening  mammography  at 
frequent  intervals,  the  data  are  not 
sufficiently  definitive  at  present  to 
consider  these  women  to  be  candidates 
for  diagnostic  mammography. 

Comment:  One  commenter  suggested 
that  we  discuss  whether  women  who 
have  tested  positive  for  any  of  the 
recentiy  identified  breast  cancer  genes, 
such  as  BRCAl,  should  be  considered  to 
have  a  pereonal  history  of  breast  cancer 
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DE 


UMI 


withiB  the  niaaning  of  tfaia  term  iaihe 
wgulrtfcw.  ]      .    .^-^,       /* 

RespmuK  A»  ¥rei^led  fit^iefina^ 
rule  oQBoming  Madame  oovenge  of 
scrMOinginaminognlphv  that  wm 
ptditiahad  in  iba  FedinJ  lagialHr  on 
Septwibei  30, 1094  (60  FR  49826).  the 
tann  "a  penonal  hiataiy  of  braafi 
canoar"  i^  %  410.34(b|(4)  of  the 
laguktiaiia  waa  iiiiai]|dad  to  OMan  that 
than  iadonwMnted  fvidanoa  in  the 
wanan's  oaadieal  raopRi  that  she  has 
tasted  podtiva  for  faB^Ht  cancer.  While 
dw  davalo^Dsnt  of  s^raaning  tests  in 
this  vsa  ia  anmisiBSL  wa  do  not  baUeve 
that  the  inchiston  of  diasa  teste  ss 
spacillc  cfiteKte  for  onvangs  (rf 
saaaaing  maiamograms  is  Kyanantad  at 
Uite  thaa.  Howavar.  as  new  inlonnation 
beoaaaeaavailahie.  wri  wiUiaooasidar 
diisisaaa.  j 

KnaiDtdaion:  We  ^adopting  our 
pnqpoaal  to  laviae  thafdelaitioBs  of  die 
tanns  diasDostic  and  kiasBing 
Hiamiyapky  in  S4^.34.  As  requested 
bv  several  ooMmsnteMi,  we  sm 
deiiiyiagtha  final  rs^iilatinns  text  by 
ra*isteg  the  tens  "a  patsoaal  history  of 
faiapsy-prorsn  fanasi  jHsssm"  to  read  "a 
peracnel  history  ofbtfestcsnosr  or  a 
MTMnal  hiaton  of  Uteey^roven 
benign  basest  cQseese.f' 

•"  1i  iiltiililiii  ij 

A  Mod(/!ar  I/fl/tf/tM- itoastAasia 
Service$  i 

hi  the  jenuaiy  26v  1^  {Hopcaed  rule 
(54  PR  3704)  and  die  August  7, 1990 
final  rule  implemmtiag  the  omfcnm 
rsladva  vahie  guide  bk  physician 
snestheste  ssrvicse.  «4  stated  our 
naticmal  policy  thsft  K^sdicarB  carriers 
cannot  rsoopilae  peyilMote  for 
anesdieete  medifiers.  Anesthssis 
modifieis  repwisent  addidonal  unite 
chttgsd  by  physidana  because  of  the 

Kant's  adrmced  sga,  poor  physical 
ith  ststtts,  or  unuaaal  drcumBtances 
including  the  perform^Qce  of  mesthflsia 
under  emergency  drcQnistances  tx 
anesthesia  complicated  by  the  use  of 
controlled  hypotensio|i. 

For  the  3  years  piec#ding  the 
physician  be  schedule.  Medicare 
carriers  had  uniformly  implcanoated  the 
policy  of  not  allowingimodifier  unite  in 
determining  payment  fat  physician 
anesthesia  services. 

The  physician  fse  s(^ed\Ue  legislation 
required  us  to  use  the  ^uiifKm  relative 
value  guide  to  the  extoat  feesible  and  to 
make  any  necessary  adjustmente  to  the 
anesthesia  CF.  In  the  If  ovembnr  1991 
final  rule  (56  FR  5950^)  to  implement 
the  physician  fM  sdiedule,  we  steted 
that  we  were  mntjnui^  to  use  the 
uniform-rslativa  vahiejguide  to 
determine  peyment  fof  physician 


anesthesia  services  under  the  physician 
fee  schedule.  Since  it  wras  the 
estsbliahed  uniform  prectioe  for 
Medicare  carriers  not  to  reoogpize 
modifier  units,  we  bslieved  it  wea 
sufficient  to  write  the  regulations  to 
explain  only  those  ekmcnte  diet  the 
Medicare  caorier  would  rsoogniae  in 
calculating  anerthesia  paymente, 
namely  anesdieeiabaae  and  time  tmits. 
Thus,  in  the  final  rule  to  implement  the 
physician  fee  sdiedule.  we  did  not 
inaude  specific  rsgttktoiy  language 
prohiUtii^  anesthesia  motUfiar  units. 

Sana  soniaistrative  law  iudgn  have 
intetprstod  the  absence  of  langoags 
oxpressly  prohibiting  the  use  of 
modifier  uidte  under  the  physician  fee 
schedule  to  mean  that  modifier  unite 
can  be  allowed  This  is  clesrly  an 
incorrect  interpiatation  of  our 
regaletions,  and  we  have  chosen  to 
dnifythte  metier  by  iaduding  a 
spadficrefireBoain  the  rsguletieDa 
stating  diet  modiller  unite  are  not 
allowed.  We  have  revised  %  414.46  to 
reflect  this  policy.  Because  this 
claiificatian  of  tbarssulatioos  te  en 
interpretive  cfaanga.  &e  lew  doee  not 
require  prior  notice  and  oommeot 
However,  we  will  accept  cooamente  on 
this  diange  in  the  r^nlatians. 

B.  Issue  for  Change  in  Calendar  Year 
1998— Two  Anesthesia  Providers 
Involved  in  One  Procedure 

As  a  rssult  of  the  revised  payment 
methodology  for  the  anestheeia  care 
team  established  by  section  13516  of 
QBRA 1093.  we  proposed  to  apply  the 
medical  direction  payment  policy  to  the 
single  procedure  involving  both  the 
physician  and  the  certified  registered 
nurse  anesthetist  Thus,  in  §  414.46  we 

!>roposed  to  ravise  paragraphs  (c)  and 
d)  to  state  that,  in  this  situation,  the 
pa3nnent  allowance  ka  the  medical 
direction  service  of  the  physician  end 
the  medically  directed  service  of  the 
certified  registered  nurse  anesthetist  or 
the  anesthesiologist  assistant  is  based  on 
the  specified  percentage  of  the  payment 
allowance  in  §  414.46(d)(3).  In  addition, 
we  proposed  that  in  1998  and  later 
years,  this  peyment  allowance  is  equal 
to  50  percent  of  the  allowance  for 
personally  performed  procedures. 

We  proposed  to  implement  this  policy 
on  January  1, 1998.  At  that  time,  tlw 
change  in  policy  will  be  done  in  a 
budget-neutral  manner. 

Comment:  Commenters  refiBrred  to 
those  complicated  anesthesia  cases 
when  it  may  be  medically  necesssry  for 
two  anesthesia  care  providers  to  be 
involved.  The  anesthesia  providers 
could  be  an  anesthesiologist  and  a 
certified  registered  nurse  anesthetist  or 
two  anesthesiologiste.  They  aslced 


whether  we  would  permit  full  payment 
far  eech  of  dieSe  providers  or  subject 
these  providers  to  the  new  proposal  in 
which  case  eech  provider  woura  receive 
only  50  percent  of  the  allo%vaiice 
reoogniasd  for  the  aneethesia  case 
personally  perfixmed  by  a  single 
snesthesiologist 

Response:  We  are  not  rfwinging  the 
current  policy  under  which  die 
Medicare  carriers  can,  on  the  besis  of     ' 
medical  necessity,  recognize  full 
payment  for  the  services  of  sadi  of  two 
anestheeia  providers  if  both  providers 
are  needed  in  a  single  anesthesia  case. 
Ihus,  the  Medicare  carriers  can 
omtinua.  baaed  on  medical  necessity,  to 
allow  full  payment  for  the  servioe - 
furnished  py  eech  anesthesia  provider 
in  a  single  cMe. 

Conunent:  A  commenter  offered  an 
ahemative  prc^xieal  that  would  achieve 
budget  neutrality  but  allow 
implementatian  beginning  in  1996. 
Under  the  commenter's  proposal,  which 
would  take  effect  in  1996.  the  payment 
aUowanoe  for  both  the  certified 
registered  nurse  anesthetist  and  the 
anesthesiologist  invohred  in  die  single 
case  would  be  50  percent  of  the 
allowanoe  rscopiiaed  for  the  single 
mesthesiologist 

Response:  Hie  law  recognizes  that  an 
anesthesia  service  is  either  personally 
perfonned  by  a  physician  (or 
nonmedically  directed  certified 
registered  nurse  anesthetist)  or  the  case 
is  medically  directed.  We  have 
implemented  the  medical  direction 
policy  as  applyihg  cmly  to  two,  three,  or 
four  concurrent  procedures.  Therefore, 
we  deemed  the  case  involving  both  the  ■, 
anesthesiologist  and  the  certified 
registered  nurse  anesthetist  to  be 
personally  perfonned  by  the  physician. 
In  the  July  26. 1005  propoeed  rule,  we 
proposed  to  modify  the  definition  of 
medical  direction  to  include  a  single 
procedure  in  addition  to  concurrent 
procedures.  The  statutory  provisions 
govoning  medical  direction  provide 
that,  in  1996,  the  payment  allowance  fw 
both  the  certified  registered  nurse 
anesthetist  and  the  physician  are  equal 
to  55  pwcent  of  tbe  singte 
anesthesiologist  payment  allowanoe. 
Thus,  there  is  no  direct  authority  in  the 
law  to  recognize  a  payment  allowance 
that  is  50  percent  of  the  single 
anesthesiologist  payment  allowanoe  for  ' 
both  the  certified  regi^ered  nurse 
anesthetist  and  the  physician. 

Final  Decision:  We  will  apply  the 
medical  direction  payment  policy  to  the 
single  procedure  involving  both  the 
physician  and  the  certified  registered 
nurse  anesthetist.  We  will  implemmt 
this  policy  <m  January  1, 1998.  At  diat 


time,  the  change  in  policy  will  be  done 
in  a  budget-neutral  manner. 

IV.  Refinement  of  Relative  Vahie  Unite 
for  Calendar  Year  1996  and  Responses 
to  Public  Commoito  on  Intoim  Relative 
Vahie  Unite  finr  1995 

A.  Summary  of  Issues  Discussed  Related 
to  the  Adjustment  of  Relative  Value 
Unite 

Section  IV.B.  of  this  final  rule 
describes  the  methodology  used  to 
review  the  comments  received  on  the 
relative  value  units  (RVUs)  for 
physician  work  and  the  process  used  to 
establish  RVUs  for  new  and  revised  CRT 
codes.  (The  CFT,  which  is  published 
annually  by  the  American  Medical 
Association,  is  a  listing  of  descriptive 
terms  and  identifying  codes  for 
reporting  medical  services  and 
procedures  perfonned  by  physicians.) 
Changes  to  codes  on  the  physician  fee 
schedule  reflected  in  Addendum  B  are 
effective  for  services  furnished 
beginning  January  1, 1996. 

B.  Process  for  Establishing  Work 
Relative  Value  Units  for  the  1996  Fee 
Schedule 

Our  December  8, 1994  final  rule  on 
the  1995  physician  fee  schedule  (59  FR 
63410)  announced  th^  final  RVUs  for 
Medicare  payment'for  existing 
procedure  codes  under  the  physician  fee 
schedule  and  interim  RVUs  for  new  and 
revised  codes.  The  RVUs  contained  in 
the  rule  apply  to  physician  services 
furnished  beginning  January  1. 1995. 
We  announced  that  we  would  accept 
comments  on  interim  RVUs  for  new  or 
revised  codes.  We  announced  that  we 
considered  the  RVUs  for  the  remaining 
codes  to  be  subject  to  public  comment 
imder  the  5-year  refinement  process.  In 
this  section,  we  summarize  the 
refinements  to  the  interim  woik  RVUs 
that  have  occurred  since  publication  of 
the  December  1994  final  rule  and  our 
establishment  of  the  woric  R^Us  for  new 
and  revised  codes  for  the  1996  fee 
schedule. 

1.  Work  Relative  Value  Unit 
Refinements  of  Interim  and  Related 
Relative  Value  Units 

a.  Methodology  (Includes  Table  1—^ 
Work  Relative  Value  Unit  Refinements 
of  Interim  and  Related  Relative  Value 
Units). 

Although  the  RVUs  in  the  December 

1994  final  rule  were  used  to  calculate 

1995  payment  amoimts,  we  considered 
the  RVUs  for  the  new  or  revised  codes 
to  be  interim.  We  accepted  comments 
for  a  period  of  60  days.  We  received 
approximately  100  substantive 
commente  from  24  specialty  societies  on 


approximately  83  CPT  codes  with 
interim  RVUs. 

Only  comments  received  on  codes 
Usted  in  Addendum  C  of  the  December 
1994  final  rule  were  considered  this 
year.  We  will  consider  commente  we 
received  on  other  codes  imder  the  5- 
year  refinement  process.  We  convened  a 
multispecialty  panel  of  physicians  to 
assist  us  in  the  review  of  the  comments 
with  certain  exceptions.  The  comments 
that  we  did  not  submit  to  panel  review 
are  discussed  at  the  end  of  this  section. 
The  panel  was  moderated  by  our 
medical  staff  and  consisted  of  the 
following  groups: 

•  A  cluucian  representing  each  of  the 
specialties  most  identified  with  the 
procedures  in  question.  Each  specialist 
on  the  panel  was  nominated  by  the 
specialty  society  that  submitted  the 
comments.  Eleven  specialty  societies, 
including  primary  care,  were 
represented  on  the  panel. 

•  Primary  care  clinicians  nominated 
by  the  American  Academy  of  Family 
Physicians,  the  American  Society  of 
Internal  Medicine,  the  American  College 
of  Physicians,  and  the  American 
Academy  of  Pediatrics. 

•  Carrier  medical  directors. 

After  eliminating  the  codes  with  final 
RVUs  and  certain  codes  that  are 
discussed  at  the  end  of  this  section,  we 
submitted  commente  on  18  codes  for 
evaluation  by  the  panel.  The  panel 
discussed  the  work  involved  in  each 
procedure  under  review  in  comparison 
to  the  work  associated  with  other 
services  on  the  fee  schedule.  We  had 
assembled  a  set  of  reference  services 
and  asked  specialty  societies  to  compare 
clinical  asp>ect8  of  the  work  of  services 
they  believed  were  incorrectly  valued  to 
one  or  more  of  the  reference  services.  In 
compiling  the  set,  we  attempted  to 
include:  (1)  Services  that  are  commonly 
perfonned  whose  work  RVUs  are  not 
controversial;  (2)  services  that  span  the 
entire  spectrum  from  the  easiest  to  the 
most  difficult;  and  (3)  at  least  three 
services  performed  by  each  of  the  major 
specialties  so  that  each  specialty  would 
be  represented.  The  set  listed 
approximately  120  services.  Panelists 
were  encouraged  to  make  comparisons 
to  reference  services. 

The  intent  of  the  panel  process  was  to 
capture  each  participant's  independent 
judgment  based  on  the  discussion  and 
his  or  her  clinical  experience.  Following 
each  discussion,  each  participant  rated 
the  work  for  the  procedure.  Ratings 
were  individual  and  confidential,  and 
there  was  no  attempt  to  achieve 
consensus  among  the  panel  members. 

We  then  analyzed  the  ratings  based  on 
a  presiunption  that  the  final  rule  RVUs 
were  correct.  To  overcome  this 


presumption,  the  inaccuracy  of  the 
interim  RVUs  had  to  be  apparent  to  the 
broad  range  of  physicians  participating 
in  each  panel. 

Ratings  of  work  were  analyzed  for 
consistency  among  the  groups 
represented  on  eadi  panel.  In  general 
terms,  we  used  statistical  tests  to 
determine  whether  there  was  enough 
agreement  among  the  groups  of  the 
panel  and  whether  the  agreed-upon 
RVUs  were  significantly  different  fit)m 
the  interim  RVUs  puhUshed  in 
Addendum  C  of  the  December  1994 
final  rule.  We  did  not  modify  the  RVUs 
unless  there  was  clear  indication  for  a 
change.  If  there  was  agreement  across 
groups  for  change,  but  the  groups  did 
not  agree  on  what  the  new  RVUs  should 
be,  we  eliminated  the  outlier  group  and 
looked  for  agreement  among  the  two 
remaining  groups  as  the  basis  for  new 
RVUs.  We  used  the  same  methodology 
in  analyzing  the  ratings  that  we  used  in 
the  refinement  process  for  the  1993  fee 
schedule.  The  statistical  tests  were 
described  in  detail  in  the  November  25, 
1992  final  notice  (57  FR  55938). 

Our  decision  to  convene 
multispecialty  panels  of  physicians  and 
to  apply  the  stetistical  tests  described 
above  was  based  on  our  need  to  balance 
the  interests  of  those  who  commented 
on  the  work  RVUs  against  the 
redistributive  effects  that  would  occur 
in  other  specialties,  particularly  the 
potential  adverse  effect  on  primary  care 
services.  Of  the  18  codes  reviewed  by 
our  multispecialty  panel,  all  of  the 
requests  were  for  increased  values. 

We  also  received  comments  on  RVUs 
that  were  interim  for  1995  but  which  we 
did  not  submit  to  the  panel  for  review 
for  a  variety  of  reasons.  These  comments 
and  our  decisions  on  those  comments 
are  discussed  in  further  detail  in  section 
VI.B.1.C.  of  this  final  nile.  Of  the  44 
interim  work  RVUs  that  were  reviewed, 
approximately  41  percent  were 
increased,  and  approximately  59 
percent  were  not  changed. 

Table  1—Work  Relative  Value  Unit 
Refinements  of  Interim  Relative  Value 
Units 

Table  1  lists  the  interim  and  related 
codes  reviewed  during  the  1995 
refinement  process  described  in  this 
section.  This  table  includes  the 
following  information: 

•  CiT  code.  This  is  the  CPT  code  for 
a  service. 

•  Modifier.  A  "26"  in  this  column 
indicates  that  the  RVUs  are  for  the 
professional  component  of  the  code. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 
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•  ]f95wofi:ffVci.ThawoikRVUs 
that  appeared  in  thai  Decnnber  1994  rule 
are  sniMvn  far  eadi  ieviewed  code. 

•  illsqfuesf0c/wDd|i7Vl7s.'nii8colimui 
identifies  tlie  wofk  ItVUs  requested  by 
conunenters.  We  leoBived  more  than 
one  conunent  on  sc^ie  codes,  and,  in  a 
few  of  these  cases,  t^  conunenters 
requested  difiarent  KVUs.  The  table  lists 
the  highest  reqoesteti  RVUs.  For  some 
codes,  we  received  pcommendations 
for  an  increase  or  decrease  but  no 
specific  RVU  recommendations. 


•  1996  worit  ffVl/s.  This  cohunn 
contains  the  final  RVUs  for  physician 
woriL 

•  Sosis /or  decision.  This  coliann 
indicates  whether 

— ^The  recommendaticms  of  the 


—A  new  value  emeiged  from  our 
analysis  of  the  refinement  panel 
ratings  (indicator  2);  or 

— ^A  new  or  retained  value  emerged  from 
some  other  source  (indicator  3).  Codes 
with  an  indicator  of  3  are  disoiisaed 
following  Table  1,  in  section  VI3.1.C. 


refinement  panel  were  the  basis  upon     —New  or  retained  values  emerged 
wiiSri,  «,«.  A^tanmir,^  ♦».-♦  »k-  :-.»-s.^        througji  a  combination  of  the  panel 


which  we  determined  thatihe  interim 
work  RVUs  published  in  the 
December  1994  final  rule  should  be 
retained  (indicator  1); 


CPT* 


11977 
19967 
20966 

25337 
25630 
26660 
29446 
81276 
37200 
41622 
41623 
41826 
41630 
43642 
43843 
43846 
43647 
43646 
62647 
52646 

64820 
76093 
76094 
76936 
90649 
90918 
90919 
90920 
90021 
92587 
92566 
93360 
93960 
95612 
66613 
96913 
97124 

97265 

attgg4 

99365 
99366 

99367 
99375 


Mod 


26 

26 
26 


26 
26 
26 
26 
26 
26 


ratings  and  code  descriptor 
intopretation  (indicator  4).  Codes 
with  an  indicator  of  4  are  discussed 
following  Table  1,  in  section  VI.B.l.b. 


Table  i.— Work  RVU  Refinements  of  Interim  and  Related  RVUs 


Oeacripiion 


nanxiwBvieeisan  comia  cap 

Mtorawascuiar  fibula  graft  ..... 
Rsoonslnct  ukia/^aiioulna  .. 
Fiaion  ndkxihv  MUiM 

n^Mv  nana  aannniy 

Apply  rtgkt  lag  cast 

Sinus  augicat  endoscopy  .„. 


1995 
woik 
RVU 


Excision  of  gum  loBion  ........... 

Ejidsion  of  gum  lesion  ........... 

rtenwal  of  gum  tissue  .......... 

Qesttopiaaty  tor  obesity  ..»_... 

QasWc  bypass  tor  obMity 

Gastric  bypass  tor  obesity  

RevisKvi  gastroplasty ...._ 

Laser  surgery  of  prostate 

Laser  surasrv  of  orostals     _ 

^VB^I^I  I^^M    I  •«»  »•«•••**«•**«•«**•*■■■*•»«««  «««4 

Remove  sympaVwtic  nerves  > 

Magneito  mage,  breast . ....... 

Magneito  jmags,  both  tireasts  . 
Eclto  guide  tor  artsry  repair  ... 

Special  fsmly  twrspy 

ESRO  lelalBd  sen^ices, 
ESRD  lelalsd  services, 
ESRO  raMsd  sen/icas. 
ESRD  reieted  services. 
Evoked  audtory  lest  ... 
Evoked  audMory  test  ... 
Echo  exam  of  heeit ..... 


(EEG) 

ElecaoerKechaloQram  (EEG) 
Ptiolochemi!iltierB|jy,  UV— A  or  B  ....« 

"^^^P^^^^JW  li  ^ps^^/y   •••«■••••••••«•••••■••••*••••• 

%M^w^s  i * ^^a^^Htt^iaKM  I  ••■•■*««*«»««4«««««**a««**9»«i 

rTowngeo  servce,  oince „„.. 

Prolonged  service,  oflioe  ...........„_„ 

Prolonged  service,  inpelient ............. 

Prolonged  service,  inpatient ...,«.. 

Care  plan  over8ight/30-60 


2.52 
24.73 
37.56 
9.10 
9.10 
15.81 
1.78 
7.42 
1.48 
2.26 
3.15 
1.26 
1.12 
13.78 
13.76 
17.84 
19.87 
22.10 
7.42 
8.65 
4.75 
9.10 
1.63 
1.63 
1J1 
0.56 
9.77 
7.13 
5.86 
3.06 
0.13 
0.36 
0.78 
0.25 
1.08 
1.73 
0.W 
0.36 
0.45 
1.51 
1.51 
1.44 
1.44 
1.06 


Re- 
quested 
work 
RVU 


3.30 

26.50 

43.00 

9.50 

9.50 

17.71 

0.57 

a65 

3.66 

4.20 

4.60 

4.44 

5.M 

17.47 

17.47 

20.87 

23.24 

24.75 

11.51 

11.51 

5.80 

10.00 

1.94 

1.94 

2.64 

a78 

13.27 

9.13 

6.64 

5.0^ 

1.40 

1.70 

Increase 

1.18 

1.75 

2.50 

Increase 

Decrease 

Decrease 

2.33 

1.20 

3.00 

1.50 

2.65 


1996 
wortc 
RVU 


3.30 

24.73 

37.58 

9.50 

9.50 

17.71 

1.78 

8.85 

2.27 

2.26 

3.15 

3.04 

3.30 

13.76 

13.76 

17.84 

19.87 

22.10 

9.84 

10.69 

5.80 

10.00 

1.63 

1.63 

1.99 

OJSd 

11.18 

8.54 

7.27 

4.47 

0.13 

0.36 

0.78 

0.25 

1.06 

1.73 

0.00 

0.35 

0.45 

1.51 

1.51 

1.44 

1.44 

1.73 
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3 

3 

3 

3 

3 
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1 
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3 
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4 

4 

4 

4 

3 

3 

3 
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4 
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3 
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6.  Discussion  of  cades  reviewed  by  the 
panel  for  which  clarification  of  the 
description  of  the  service  is  required. 


Fat  several  of  the  codes  reviewed  by 
the  refinement  panel,  it  was  necessary 
to  reach  agreement  on  the  meaning  of 


the  codes  before  individual  ratings  of 
work  could  be  provided.  In  the 
following  paragraphs,  we  summarize  the 


'MOST 
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panel's  understanding  of  the  nature  and 
extent  of  the  services  included  in  the 
codes  for  which  extensive  discusaon 
was  required. 

End'Stage  renal  disease  services,  per 
full  month  (CFT  codes  90918  through 
90921). 

Before  rating  the  work  of  CPT  codes 
90918  through  90921,  the  refinement 
panel  discussed  the  definition  of  tlie 
mcmthly  capitation  payment  and  the  list 
of  services  included  in  and  excluded 
from  the  monthly  capitation  payment 
that  was  developed  by  the  Remd 
Physicians  Association  and  presented  to 
the  RUC  and  the  refinement  panel  The 
refinement  panel  also  reviewed  HCFA 
regulations  regarding  the  monthly 
capitation  payment  and  agreed  to  rate 
the  work  of  the  codes  based  on  the  ' 
following  definition  and  list  of  services 
included  in  and  excluded  from  the 
monthly  capitation  payment. 

The  monmly  capitation  payment  for 
maintenance  dialysis  is  defined  as  a 
comprehensive  monthly  payment  that 
covera  all  physician  services  associated 
with  the  continuing  medical 
management  of  a  maintenance  dialysis 
patient. 

The  following  physician  services  are 
included  in  the  monthly  capitation 
payment: 

•  Assessment  and  determination  of 
the  need  for  outpatient  chronic  dialysis 

'  therapy. 

•  Assessment  of  the  need  fw  a 
specified  diet  and  the  need  for 
nutritional  supplementation  for  the 
control  of  chronic  renal  failure. 
Specification  of  the  quantity  of  total 
protein,  high  biologic  [HOtein,  sodium, 
potassiiun,  and  amount  of  fluids  to  be 
allowed  dxuing  a  given  time  period.  For 
diabetic  patients  with  chronic  renal 
failiue,  the  prescription  usuaDy 
includes  specification  of  the  niunber  of 
calories  in  the  diet. 

•  Assessment  of  which  mode(s)  of 
chronic  dialysis  (types  of  hemodialysis 
or  peritoneal  dialysis)  are  suitable  for  a 
given  patient  and  recommendation  of 
the  type(s)  of  therapy  for  a  given  patient. 

•  Assessment  and  determination  of 
which  type  of  dialysis  access  is  best 
suited  for  a  given  patient  and 
arrangement  for  creation  of  dialysis 
access. 

•  Assessment  of  whether  the  patient 
meets  preliminary  criteria  as  a  renal 
transplant  candidate  and  presentation  of 
this  assessment  to  the  patient  and 
family. 

•  ^ascription  of  the  parameters  of 
intradialytic  management.  For  chronic 
hemodialysis  therapies,  this  includes 


the  type  of  dialysis  access,  the  type  and 
amount  of  anticoagulant  to  be 
employed,  blood  flow  rates,  dialysate 
flow  rate,  ultrafiltration  rate,  dialysate 
temperature,  type  of  dialysate  (acetate 
veraus  bicarbonate)  and  omaposition  of 
the  electrolytes  in  the  dialysate,  size  of 
hemodialyzer  (surfece  area)  and 
composition  of  the  dialyzer  membrane 
(conv«itional  veraus  high  flux), 
duration  and  frequency  of  treatments, 
the  type  and  frequency  of  measuring 
indices  of  clearance,  and  intradialytic 
medications  to  be  administered.  For 
chronic  peritoneal  dialysis  therapies, 
this  includes  the  type  of  peritoneal 
dialysis,  the  volume  of  dialysate, 
concentration  of  dextrose  in  the 
dialysate  electrolyte  composition  of  the 
dialysate,  duration  of  each  exchange, 
and  addition  of  medication  to  the 
dialysate,  such  as  heparin,  and  the  type 
and  frequency  of  measuring  indices  of 
clearance.  For  diabetics,  the  quantity  of 
insulin  to  be  added  to  each  exchange  is 
prescribed. 

•  Assessment  of  whether  the  patient 
has  significant  renal  failuie-relatra^ 
anemia,  determination  of  the 
etiology(ies)  for  the  anemia  based  on 
diagnostic  tests,  and  prescriptim  of 
therapy  for  correction  of  the  anemia, 
such  as  vitamins,  oral  or  parenteral  iron, 
and  hormonal  therapy  such  as 
erythropoietin. 

•  Assessment  of  whether  the  patient 
has  hyperparathyroidism  and/or  renal 
osteodystrophy  secondary  to  chronic 
renal  failure  and  prescription  of     y' 
appropriate  therapy,  such  as  calcium 
and  phosphate  bindera  for  control  of 
hyperphosphatemia.  Based  upon 
assessment  of  parahomume  levels, 
serum  calcium  levels,  and  evaluation  for 
the  Jftesence  of  raetaboUc  bone  disease, 
the  physician  determines  whether  oral 
or  parmteral  therapy  with  vitamin  D  or 
its  analogs  is  indicated,  and  prescribes 
the  appropriate  therapy.  Based  upon 
assessment  and  diagnosis  of  aluminum 
bone  disease,  the  physician  may 
prescribe  specific  chelation  therapy 
with  deferoxamine  and  the  use  of 
hemoper&ision  for  removal  of 
aluminum  and  the  chelator. 

•  Assessment  of  whether  the  patient 
has  dialysis-related  arthropathy  or 
neuropathy  and  adjustment  of  the 
patient's  prescription  accordingly. 
Referral  of  the  patient  for  any  additional 
needed  specialist  evaluation  and 
management  of  these  end-organ 
problems. 

•  Assessment  of  whether  the  patient 
has  fluid  overload  resultii^  from  renal 
failure  and  establishment  of  an 


estimated  "ideal  (dry)  weight."  The 
physician  determines  the  need  for  fluid 
removal  independent  of  the  dialysis 
prescription  and  implements  these 
measures  when  indicated. 

•  Determination  of  the  need  for  and 
prescription  of  anti-hypertensive 
medications  and  their  timing  relative  to 
dialysis  when  the  patient  is 
hypertensive  in  spite  of  correction  of 
fluid  overload. 

•  Periodic  review  of  the  dialysis 
records  to  ascertain  whether  the  patient 
is  receiving  the  prescribed  amount  of 
dialysis  and  ordering  of  indices  of 
clearance,  such  as  urea  kinetics,  in  order 
to  ascertain  whether  the  dialysis 
prescription  is  producing  adequate 
dialysis.  If  the  indices  of  clearance 
suggest  that  the  prescription  requires 
alteration,  the  physician  ordera  changes 
in  the  hemodialysis  prescription,  such 
as  blood  flow  rate,  dialyzer  siirfece  area, 
dialysis  frequency,  and/or  dialysis 
duration  (length  of  treatment).  For 
peritoneal  dialysis  patients,  the 
physician  may  order  changes  in  the 
volume  of  dialysate,  dextrose 
concentration  of  the  dialysate,  and 
duration  of  the  exchanges. 

•  Periodic  visits  to  the  patient  during 
dialysis  to  ascertain  whether  the 
dialysis  is  working  well  and  whether 
the  patient  is  tolerating  the  procedure 
well  (physiologically  and 
psychologically).  During  these  visits,  the 
physician  determines  whether  alteration 
in  any  as{>ect  of  a  given  patient's 
prescription  is  indicated,  such  as 
changes  in  the  estimate  of  the  patient's 
dry  weight.  Review  of  the  treatment 
with  the  nurse  or  technician  performing 
the  therapy  is  also  included.  The 
frequency  of  these  visits  will  vary 
depending  upon  the  patient's  medical 
status,  complicating  conditions,  and 
other  detmninants. 

•  Performance  of  periodic  physical 
assessments,  based  upon  the  patient's 
clinical  stability,  in  order  to  determine 
the  necessity  for  alterations  in  various 
aspects  of  the  patient's  prescription. 
Similarly,  the  physician  reviews  the 
results  of  periodic  laboratory  testing  in 
order  to  determine  the  need  for 
alterations  in  the  patient's  prescription, 
such  as  changes  in  the  amount  and 
timing  of  phosphate  bindera  or  dose  of 
erythropoietin. 

•  Periodic  assessment  of  the 
adequacy  and  function  of  the  patient's 
dialysis  access. 

•  Assessment  of  patients  on 
peritoneal  dialysis  for  evidence  of 
peritonitis  and  the  ordering  of 
appropriate  tests  and  antibiotic  therapy. 
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pknswfdi  staff, 

•  Coofdinationa^diiectianofthe 
caie  of  petkats  by  oilier  protwdonal 
Mafi,  sadi  as  dtettdans  md  social 


*  GsftificatioD  of  Uie  need  far  items 
and  ssrvices  sudi  as  durrirfe  medical 
equipoDsnt  and  honiB  hedth  care 
sarvioas.  Cars  plan  oversight  services 
described  by  CTT  code  9M7S  also  are 
included  in  the  modthly  capitaticm 
paymsnt  and  may  not  be  separately 
reported. 

Hie  {^lowing  ph]fsidan  services  are 
excluded  fhnn  tlM  monthly  capitation 
paymsnt'  I 

•  Surgical  servicse  such  as—         \ 
— Tenqionry  hemodialysis  catheter 

placemsnt 

Slaoement       .    , 
enqMrarv  peritolaal  dialysis 
osthetsr  placemei^ 

:  peritoiieal  dialysis  catheter 


piaosoD 
— Rqieir 


.     '  erf  existina  djalvsis  accesses. 
— PlacanMDt  of  catE#ter{s)  for 

thranbolvtic  therapy. 
— Thromholytic  the^y  (systemic,; 

leglaoal.  or  aooes^  catheter  only; 

hemodialysis  or  peiitaaeal  diatysis). 
— Tluambectomy  ofjclotted  cannula. 
— -Arthrocantesis. 
^Bone  marrow  asp^tion. 
— Booe  marrow  bionsy. 

•  Intsrpretation  of  teats  that  have  a 
proCsssional  compooent  such  as:    ' 
— ElectrocanliagrBmB  (12  lead.  Hoher 

monitor,  strsss  tests,  etc.). 
— EciiocBrdiogiams. 
— 24-hour  bkwd  prssmre  monitor. 
—Nerve  conduction  jvdocity  and 

dectramyonphyistudies. 
—Flow  doppbr  studies. 

I  deBsitometry  studies. 


— Spiroasetry  and  omnplete  pulmonary 
ftmctian  tests. 

•  CoB^lete  evduatioa  for  renal 
trsnej^eolalioa.  M%0e  the  physician 
assesanent  of  whethnr  die  petient  meets 
prsliminary  Criteria  as  a  renal  tranqplant 
can^dale  is  included  under  the 
monthly  cafdtatian  |aynient,  the 
complele  evahiationi  for  renal 
transplantation  is  evhided  from  the 
monthly  cepitation  payment 

•  EvaluatiooofpotaitialUving 
transplant  donors. 

•  The  training  of  patients  to  perform 
home  hemodialysis,  self  hemotUalysis, 
and  the  various  fanss  of  self  peritoneal 
dialysis. 


NoB-renel  letated  physician's 
~lMse  seivioee  mey  be 
famished  by  the  physician  providiM 
renEal  care  or  by  sBottier  physician,  fliey 
mi^  not  be  incidental  to  services 
furnished  during  a  dialysis  session  or 
ofBoe  visit  necessitated  by  the  renal 
condition.  For  taampi»,  me  medical 
management  of  didietes  mellitus  thst  is 
not  related  to  the  dialysis  or  famished 
during  a  dialysis  session  is  exchided. 

•  Coversd  i^ysidan  services 
famished  to  hospital  inpatients, 
including  services  related  to  inpatient 
dialjfsis,  by  a  physician  who  elects  not 
to  continue  to  receive  the  monthly 
capitati(m  payment  during  the  pwiod  of 
inpatient  stay.  In  these  cases,  the 
physician  receives  a  prorated  portion  erf 
the  numthly  ca{rftation  payment  for  that 
month. 

•  All  {riiysician  services  that  antedate 
the  initiation  of  outpatieiit  dialysis. 

While  the  refinement  panel  agieed  to 
rate  the  woA  of  the  monthty  c^riitetion 
payment  codes  besed  on  the  sbove 
defibiitions,  it  was  unable  to  raech 
■consensus  cm  whether  the  interpretation 
of  all  tests  that  have  a  profsarional 
compon^  should  be  included  in  or 
excluded  from  the  monthly  cajritation 
payment  Because  die  American 
Medical  Aaeedation  Spedahy  Society 
Relative  Value  Uptbte  Committee  (RUC) 
reocnnniendatitms  were  besed  on  the 
Renal  Physicians  Assodstion's 
deflniticm,  which  exdudes  tost 
interjHetations  frmn  the  monthly 
capitation  payment,  it  was  decided  to 
rate  the  phjrskdan  work  based  on  an 
assumption  that  the  i^yridan  wt»k 
associated  with  test  interpretations  was 
excluded  from  the  monthly  capitation 
payment  and  included  in  other  codes 
that  would  be  rspoitod  separate^.  It 
was  also  sgreed  that  the  Renel 
Physicians  Associatioa  and  HCFA 
would  examine  current  utiliantion  data 
and  diet  HCFA  would  consider 
bundling  tin  wuk  of  test  inteiinetadms 
into  the  monthly  cepitation  payment. 
This  would  lead  to  adding  additional 
RVUs  to  the  RVUs  that  emerged  frvMn 
the  panel  ratings.  The  RVUs  that 
emerged  from  the  statistical  tests  of  the 
refinement  panel  were  4.45. 

Subsequent  to  the  refinement  panel, 
we  anal]Fzed  utilization  data  on  test 
interpretations  provided  to  end-stage 
renal  disease  patients  by  monthly 
capitation  payment  physicians,  hi 
general,  most  physicians  who  are  paid 
under  the  monthly  capitation  payment 
method  do  not  separately  bill  for  test 
interpretations.  Based  on  our  analysis, 
we  have  bundled  the  work  RVUs  of  the 


test  intsqiretations  Ustad  bdow  into  the 
monthly  cepitation  payment:         

•  Bone  mineral  density  studies  (CPT 
codes  78070.  76075.  783S0.  snd  783S1). 

•  Non-invasive  vascular  diagnostic 
studiea  of  hemodialysis  aooess  (CPT 
codes  93925, 93926, 93930, 93931.  and 
93990). 

•  Nerve  conduction  studies  (CPT 
codes  95900,45903. 9S904. 95925, 
95926, 95027. 95934.  95935,  and 
95936). 

•  Etectromyo^aphy  Studies  (CPT 
codes  95860. 95861.  95863. 95864. 
95867. 95868. 95869,  and  95872). 

In  perfacming  our  analysis,  we  took 
into  account  the  fact  that  the  codins  for 
the  four  categories  of  services  listed 
above  has  changed  in  the  past  2  yeers. 
Thus,  vdiile  we  used  all  of  the  most 
current  utilixatiim  data,  the  qMdfic 
codes  listed  may  be  new,  reviwd  at 
deleted  from  CPT  1996.  V/hBn  the 
fhytitiMB  receiving  the  montiUy 
capitation  payment  peyment  performs 
the  services  listed  above,  we  will  not 
make  separate  payment  However,  these 
snd  other  medically  necessary  services 
diat  are  induded  or  bundled  into  the 
monthly  capitation  payment  are 
separately  peyable  vdien  furnished  by 
physidens  other  than  the  monthly 
capitation  payment  idiysidan. 

Tlie  bundling  (rf  these  servicee  leads 
to  the  eddition  of  0.02  RVUs  to  die 
refinement  panel  rating  of  4.45  RVUs  to 
result  in  die  assignment  of  4.47  RVUs. 
Medically  necessary  services  that  are  >^ 
induded  or  bundled  into  the  m<mthly 
capitation  payment  are  sepaiatoly 
payriile  when  furnished  l^  physidana 
other  than  die  monthly  capitation 
payment  {riiysidan. 

We  next  increesed  the  RVUs  of  die 
pediatricmondily  capitation  payment 
CPT  codea  (90918  through  90920)  to 
maintain  the  relationship  of  adult  to 
pediatric  services  that  we  established  in 
last  year's  final  rule.  lUs  led  to  the 
assignment  of  1 1.18  RVUs  to  CPT  code 
90918, 8.54  RVUs  to  CPT  code  90919. 
and  7.27  RVUs  to  CPT  code  90920. 

Blecttoencephaloffam  Codes 

Beton  rating  the  woric  of  CPT  codes 
95812  and  95813  (electroencephalogram 
(EEC)  extended  monitoring),  the  panel 
disoissed  extensively  the  worie  involved 
in  EEC  m(mit<ving  compared  to  c^er 
EEC  and  electrodiagnostic  services  on 
the  fee  schedule.  Subsequent  to  the 
panel  meeting,  the  American  Academy 
of  Neurology  provided  us  with  the 
following  written  definitions  and 
clinical  vignettes  to  clarify  the  types  of 
services  that  should  be  coded  using  nine 


oonmuMi  EEC  diagnostic  codas  by 
comparing  and  contrasting  them.  The 
panel  members  discussed  these 
definitions  of  the  EEC  services  before 
they  rated  the  work  of  exteiuled  EEC 
mcmitoiing. 

Extended  BEG;  up  to  one  hour  (CPT 
code  95812). 

EEC  recording  is  conducted  for  45  to. 
60  minutes.  Hyperventilation,  photic 
stiniulation  and/or  oral  sedation  may  be 
.  used.  The  physician  reviews  in  detail 
the  entire  45-to-60  minute  record  (270  to 
360  paoes  of  standard  EEC  paper)^^ 

The  foUoMTing  is  a  vignette  for  CPT 
code  95812:  A  35-year-old  woman 
experioices  episodic  loss  of 
consdousness.  IDiffeiential  diagnosis 
includes  syncope  and  several  types  of 
seizure  disorder.  The  EEC  is  extended 
because  the  EEC  technologist  detected 
no  epileptic  abnormalities  during  the 
first  20  to  30  minutes  of  recording,  and 
the  physidan  had  requested  a  longer 
recording  if  needed  to  find 
abnormalities.  Bursts  of  epileptic 
abnormalities  are  finally  detected  at  55 
minutes  into  the  recording.  This  helps 
make  the  diagnosis  of  a  seizure  disorder. 
-  The  type  of  epileptic  abnormalities  seen 
on  the  EEC  guides  the  diagnosis  and 
choice  of  medications. 

Extended  EEC;  greater  than  one  hour 
(CPT  code  95813). 

EEC  recording  is  conducted 
continuously  for  more  than  1  hour. 
Hyperventilation,  photic  stimulation 
and/or  oral  sedation  may  be  used.  The 
recording  is  continued  until  the  events 
sought  are  obtained,  if  possible.  Typical 
recording  time  is  2  to  3  hours.  The 
physidan  reviews  the  entire  recording 
in  detail  (typiddly  equal  to  360  to  1.000- 
plus  pages  of  standard  EEC  paper).  The 
\  entire  continuous  EEC  recording  is  also 
interpreted  for  additional  diagnostic 
information. 

.  The  foUowii^  is  a  vignette  for  CPT 
code  95813:  A  55-year-old  woman  is 
'"Comatose  in  the  intensive  care  unit  with 
N    multiple  medical  problems  and  is 
having  repeated  episodes  of  movements 
possibly  representing  epileptic  seizures. 
Continuous  EEC  recording  Is  performed 
for  3  hoius,  Induding  recording  during 
two  of  her  episodes.  Four  additional 
subclinical  ictal  events  were  also 
detected  cm  the  EEC  beyond  the  two 
events  noted  by  the  nurses.  Events  are 
'  determined  to  be  epileptic  seizures,  and 
'  a  treatment  plan  is  developed 

accordingly. 

Awake  EEC  (CPT  code  95816). 

The  test  is  conducted  with  the  patient 
awake.  The  patient  often  becomes 
drowsy  or  may  briefly  fall  asleep,  but 


the  test  is  not  run  deliberately  to  obtain 
sleep.  Hyperventilation  and/or  photic 
stimulation  are  usually  obtained.  The 
minimum  recording  time  is  20  minutes. 
The  typical  recording  time  Is  20  to  25 
minutes.  The  physidan  reads  in  detail 
the  entire  20-to-25  minute  record  (120  to 
150  pases  of  standard  EEC  paper)^^ 

Hie  following  is  a  vignette  for  CPT 
code  95816:  A  60-year-old  man 
complains  of  memory  and  other 
cognitive  Impairment.  Differential 
diagnosis  includes  dementia  and 
depression.  EEC  seeks  objective 
evidence  of  organic  impairment 
supporting  a  diagnosis  of  a  dementia. 

^G  amUce  and  asleep  (CPT  code 
95819). 

Sleep  is  deliberately  sought  during 
the  EEC  record  to  Identify  specific 
epileptic  abnormalities.  The  patient  may 
be  sleep-deprived  before  the  recording 
or  given  seoative  medication  to  induce 
sleep.  The  recording  continues  until  at 
least  5  minutes  of  Stege  2  sleep  is 
obtained.  Ihuing  the  awake  portion  of 
the  recording,  hyperventilation  and/or 
photic  stimidation  are  usually  obtained. 
The  minimum  recording  time  is  20 
minutes.  The  typical  recording  time  is 
30  to  35  minutes.  The  physidan  reads 
in  detail  the  entire  30-to-35  minute 
record  (180  to  210  pages  of  standard 
EEC  paper). 

The  following  is  a  vignette  for  CPT 
code  95819:  A  25-year-old  woman 
experiences  recent  onset  of  lapses  of 
consdousness.  The  differential 
diagnosis  Includes  syncope  and  several 
types  of  seizure  disorders.  A  test  is 
conducted  to  look  for  evidence  of  a 
seizure  disorder  and  to  help  specify 
which  type  of  seizure  disorder. 

BEG;  steep  only  (CPT  code  95822). 

The  EEC  is  conducted  with  the 
patient  asleep,  stuporous,  or  comatose. 
Little  or  no  awake  EEC  is  recorded. 
Hyperventilation  and  photic  stimulation 
are  generally  not  performed.  Stuporous 
or  comatose  patients  may  be  stimulated 
by  the  technologist  to  attempt  to  induce 
state  changes.  The  minimum  recording 
time  Is  20  minutes.  The  typical 
recording  time  Is  20  to  30  minutes.  The 
physidan  reads  in  detail  the  entire  20 
to  30  minute  record  (120  to  180  pages 
of  standard  EEC  paper).  ^^ 

The  following  is  a  vignette  for  CPT 
code  95822:  A  45-year-old  man  is 
comatose  after  a  head  injury.  An  EEC  Is 
performed  to  assess  the  depth  of  the 
coma,  assist  in  assessing  prognosis,  and 
evaluate  for  epileptic  discharges  or  focal 
cerebral  abnormality. 

BEG;  all  night  sleep  only  (CPT  code 
95827). 


Prolonged  EEC  recording  is  performed 
by  leaving  equipment  at  the  hospital 
bedside.  The  recording  may  or  may  not 
be  continuous,  if  not  continuous,  die 
recording  is  done  periodically  as 
needed.  The  minimum  time  the  EEC  Is 
at  the  bedside  is  8  hours.  The  physician 
scans  the  hours-long  records,  reading  in 
detail  selected  or  spedfic  portions.  Tlie 
minimum  amount  of  the  EEC  actually 
reviewed  in  detail  is  20  minutes  of 
recording  (120  pages  of  standard  EEC 
paper).  The  typical  amount  reviewed  in 
detail  Is  30  to  40  minutes.  

The  following  is  a  vignetie  for  CPT 
code  95827:  A  3-year-old  boy  is 
comatose  from  near-drowning.  The 
patient  is  in  a  therapeutic  barolturate 
coma.  The  EEC  is  used  to  titrate  the 
amount  of  barbiturate  to  keep  the  EEC 
in  burst-suppression.  Inddental 
observations  are  made  of  any  epileptic 
discharges  or  focal  features.  The  EEC  Is 
kept  at  the  intensive  care  unit  bedside 
for  3  days.  Each  day,  50  to  90  minutes 
of  EEC  are  printed,  of  which  20  to  30 
minutes  (120  to  180  pages  of  standard 
EEC  paper)  are  reviewed  in  detail,  and 
other  pages  are  scanned  for  relevant 
events. 

Blectrocorticography  (CPT  code 
95829). 

The  EEC  is  recorded  in  the  operating 
room  from  electrodes  applied  oirecUy  to 
the  surgically  exposed  cerebral  cortex. 
Many  separate  recording  sites  are  used. 
While  it  is  being  recorded  in  the 
operating  room,  the  EEC  is  interpreted 
by  the  EEC  physidan,  who  is  present  in 
the  operatii^  room  for  60  minutes  or 
more.  The  E£G  physidan  uses  the  EEC 
features  for  determining  the  extent  of 
surgical  resection  of  the  cerebral  cortex 
During  this  60  minutes,  30  to  60 
minutes  of  EEC  recording  (minimum  20 
minutes)  are  made  from  various  cortical 
recording  sites. 

The  following  Is  a  vignette  for  CPT 
code  95829:  A  25-year-old  man, 
disabled  by  medically  refractory 
epileptic  seizures,  undergoes  a 
craniotomy  to  resect  a  portion  of  his 
temporal  lobe.  The  EEC  physician 
Interprets  the  record  in  the  operating 
room.  Electrocorticography  Is  used  to 
define  the  extent  of  epileptic  spiking 
and  slowing,  and  the  resection  is 
tailored  to  Include  regions  of  electrically 
Identified  pathology.  Follow-up 
recording  is  made  to  check  for  any 
remaining  epileptic  spiking  after 
resection.  -^ 

Ambulatory  BEG  monitoring  (CPT 
code  95950). 

The  EEC  is  recorded  onto  a  long-term 
storage  medium  such  as  magnetic  disc  * 
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or  tape,  uring  a  mill  portablrnoofder. 
The  paUent  is  frae  t>  lake  ttis  taoDe, 
istuiulns  to  tin  lafaentoty  ooe  or 
aevsral  days  later,  the  raconUng  is 
ceatinuous  for  24  noms  per  6Kf.  ths 
patfsiit.  fmiily.  aoa  Mends  wrtte  notes 
about  clinical  evenb.  The  leconled  EEC 
is  scumed  to  find  meae  or  odMr  events 
of  cUnfcal  intaiest.  kround  the  time  of 
eadi  clinical  evottpf  interest.  5  to  10 
miwitt—  of  ^  EEGlis  leviewed  in 
detail  The  BEG  is  ^ao  surveyed  far 
odi«  EEC  findings  lof  clinical 

importanoe.  

The  following  is  i  vignette  for  CPT 
code  95950:  A  12-year^d  boy  has 
episodes  of  staring  or  daydrenning,' 
possibly  representiiig  nonomvulsive 
seixures.  Previous  ibutine  EEC 
recording  was  nani|al.  Ambulatonr  EBG 
is  conducted  to  aeajch  for  signs  of 
epileptic  abncnnallty.  During  2  days  of 
anibulatosy  monitoHng.  6  clinical 
daydreaming  events  are  noted  by  the 
fuaily.  These  demdnstrate  petit  mal 
seizuies,  as  do  10  additional  events  not 
noted  by  the  fiunily^but  found  on  EEC 
review.  A  tteetment  plan  is  devekped 


Video  beG  hng-lfnn  monitoring  (CRT 
coda  95951).  < 

This  daily  procequre  is  used  ytbian 
video  and  EEG  are  Continuously 
recorded  tat  several  days.  Continuous 
videotaping  of  the  aatlent's  bduvior  is 
made  sjnmltaneouay  with  the  EEG. 
Monitoring  is  usuelly  conducted  in  a 
qiedaliaea  innatieit  epilepsy 
evatuadoBt  and  moaitMing  unit  with 
the  pedant's  antieplleptic  medicatians 
raduoad  ot  withoisivn  to  induce 
epilqitic  aeizuras.  Ilie  physician 
revtows  the  EEG  axn  videotapes 
recorded  before,  dving,  and  after  each 
cultured  epileptic  ieinire.  I'ypically. 
several  seizures  miar  occur  eSdi  day.  In 
some  patiflnts.  no  seizures  may  occur  for 
several  daya,  vrbtta^  tiUbm  pedants 
may  have  more  tha^i  a  dozen  seizurea 
par  day.  Randomly  laelected  recovded 
aepnenta  are  alao  diosen  for  review  and 
compariaon  to  kx^for  aubcHnical 
seizurea  and  iaolatiid  epileptic  EEG 
discharges.  MonitoHng  guMially  is 
continoad  until  at  Isast  5  seizures  are 
captured  to  characterize  and  to  localize 
the  abncmnality.  The  exact  number  of 
aeizuiea  needed  vaiies  with  die  specific 
nlinioal  drcumstances  and  the  nature  of 
EBG  findings. 

The  following  is  Vi^Mtte  number  one 
far  CFT  code  95951:  A  25-year-dd  man 
has  beooma  totally  diaabled  aa  a  result 
of  frequent  medically  refrvctory 
epileptic  seizurea.  tong-tenn  video  EEG 
monitoring  for  4  days  captures  6 


UMI 


seizures  and  loraHaws  the  icta)  i 
sufficiently  to  refar  the  patient  tot 
surgical  excision  trfthe^epifapdc  area. 
LoaUzation  fat  surgical  excision  is' 
based  primarily  on  this  EEG 
locaHzation.  After  eventual  aurgical 
excision,  the  patient  becomee  seizure- 
free,  stems  medication,  and  is  no  longer 
di8<d)lea. 

ThefoUowingJs  vignette  numbertwo 
for  CPT  code  95951:  A  9-yeer-old  boy 
has  frequent  seizures  not  controlled  by  , 
medication,  duriqg  some  of  which  he 
dmiptly  falls  to  the  ground.  Because  of 
the  falls,  he  has  lacerated  his  scalp  on 
several  occasions,  requiring  trips  to  the 
emergency  room  for  x-rays,  sutxires,  and 
antibiotic  treatment.  His  physicians  are 
considering  corpus  callosum  section, 
but  some  of  the  clinical  data  suggest  thajl 
the  srizures  may  be  originating  from  a 
more  localized  area  of  one  frtmtal  lobe.' 
Forty  seizures  are  recorded  in  2  days, 
some  of  which  appeer  to  originate  from 
this  region.  Analysis  of  the  recordings 
indicates,  however,  that  the  majority  do 
not.  and  he  undergoes  callosal  section. 
Following  callosal  section,  he  no  longer 
has  "falling  seizures"  and  no  longer 
needs  to  weer  a  helmet  for  protection. 
He  doea  continue  to  have  focal  seiziues 
of  one  arm. 

We  have  finalized  the  interim  RVUs 
for  the  EEG  CPT  codes:  we  have  not 
dunged  any  of  the  interim  RVUs  far 
theae  codea.  However,  we  have  clarified 
the  deacriptoTS  for  the  CPT  codes  ka  the 
services.  We  have  assigned  1.08  RVUs  to 
CPT  code  95812. 1.73  RVUs  to  CPT  code 
95813, 1.08  RVUs  to  CPT  code  95816, 
l.Oe  RVUs  to  CPT  code  95819, 1.08 
RVUs  to  CPT  code  95822, 1.08  RVUs  to 
CPT  code  95827, 6.21  RVUs  to  CFT  code 
95829, 1.51  RVUs  to  CPT  code  95950. 
and  3.80  RVUs  to  CPT  code  95951. 

c.  Dfscussibii-  of  codes  not  reviewed  by 
the  panel. 

Codes  listed  in  Table  1  with  a  basis 
of  dedsicm  of  "3"  frdl  into  several 
categories.  For  most  of  these  codes,  we 
received  comments  that  were  not 
considerad  l^  the  multispedalty 
refinement  panel  for  a  variety  of 
reaaons.  Thoae  codes  and  our  rationale 
for  the  final  wodc  RVUs  we  have 
established  for  the  codes  are  discussed 
below. 

Removal  with  reinsertion,  implantable 
contraceptive  capsules  (CPT  code 
11977). 

Comment:  A  commmter  stated  that 
we  erred  in  rejecting  the  RUC 
recommendation  of  3.30  RVUs  for  CPT 
code  11977.  The  commentar 
reconunended  that  "Rranoval  with 
reinsertion"  should  be  assigned  the  full 


value  (rfboth  CPT  code  11975 
(Inseitlon.  inq>lantd)le  contraceptiye 
capsulea)  and  C7T  code  11976 
(Removal,  implantable  contraceptive 
capeulea).  Typically,  the  new  capsules 
are  inserted  at  a  dinarent  site  than  the 
one  from  vdiich  the  old  capsules  were 
removed,  thus  requiring  a  second 
incision  and  closure.  In  addition,  the 
amount  of  praaervice  and  postservice 
work  associated  with  reinsertion  is 
similar  to  the  preservice  and  postservice 
woric  for  the  original  insertion.  The 
physician  must  ascertain  that  the 

Ktient  has  not  undeigone  changes  in 
alth  status  or  ejqieriaiced  side  effiBCts 
that  would  make  her  an  unsuitable 
candidate  for  this  contraceptive  method 
and  must  instruct  her  about  follow-up 
care  and  potential  complications. 

Response:  We  agree  with  the 
comment  and  have  assigned  3.30  RVUs 
to  CPT  code  11977.  as  recommended. 

Bretat  reconstruction  with  a  TRAM 
flap  (CPT  code  19367). 

tk>mment:A  commenter        • 

recommended  that  the  RVUs  of  CPT 
code  19367  be  increased  from  24.73  Hor  "^ 
a  minimum  26.50  RVUs.  The 
commmter  stated  that  breast 
reconstruction  is  similar  to  facial 
fracture  surgeries  and  that  in 
comparison  to  CPT  code  21159  (Le  Forte 
m).  with  40.99  RVUs.  a  TRAM  flap 
reconstruction  is  a  much  larger 
procedure. 

Response:  We  disagree  with  this 
comment  that  we  believe  may  have  been 
besed  on  a  misunderstanding  of  CPT 
code  21159.  This  code  is  used  to  report 
reconstruction  of  the  mid&ce.  It  is  not 
used  to  report  the  repair  of  facial 
fractures.  When  compered  to  the  RVUs 
of  codes  for  the  open  reprir  of  a  facial 
fracture,  tot  example.  CPT  code  21432. 
which  is  assigned  8.05  RVUs.  the  RVUs 
of  the  breast  reconstruction  code  are 
much  higher.  The  24.73  interim  RVUs. 
whidi  were  besed  on  a  RUC 
recommendation,  will  be  madefinaL 

Microvascular  fibula  graft  (CPT  code 
20955). 

Conunent:  A  commenter 
recommended  43.00  RVUs  for  this    " 
prooediue.  which  was  described  as  a     ' 
very  delicate,  Idxir-intensive  procedure 
particularly  far  mandiUe 
reconstruction,  multiple  osteotomies, 
and  plate  and  wire  fixation.  The 
commenter  stated  that  the  work  and 
postoperative  care  can  be  compared  to 
twice  that  of  a  braart  reconstruction 
with  a  TRAM  flap  (CPT  code  19367). 
vrith  24.73  RVUa.  Because  of  the  nature 
of  this  deUcete  procedure,  the  risks  for 
malpractice  are  greater  dian  for  any 


other  bone  procediue.  These  risks 
include  complications  such  as  foot 
drop,  sensory  loss  of  the  lower 
extremity,  conq>lications  related  to  skin 
graft  healing,  chronic  pain,  and  wound 
closure. 

Response:  We  agree  this  is  a  complex 
procedure  aa  confirmed  by  our 
acceptance  of  a  RUC  recommendation  of 
38.00  RVUa  (see  Table  4,  "American 
Medical  Association  RUC 
Recommendations  and  HCFA's 
Decisions,"  in  our  December  8, 1994 
final  rule  widi  comment  period  (60  FR 
43441)).  We  do  not  believe,  however, 
the  arguments  presented  warrant  an 
increase  to  43.00  RVUs,  which  would  be 
neariy  3.00  RVUs  higher  than  the 
reference  code  for  repair  of  a 
thoracoabdominal  aortic  aneurysm  with 
graft  (CPT  code  33877)  valued  at  40.29 
RVUs.  We  have  retained  38.00  RVUs  for 
CPT  code  20955  (37.58  RVUs  after 
adjustment  for  budget  neutrally). 

Reconstruction  for  stabilization  of 
unstable  distal  ulna  or  distal  radioulnar 
joint  (CPT  code  25337). 

Coaunent  A  commenter  disagreed 
with  our  decision  to  value  new  CPT 
code  25337  at  9.10  RVUs  instead  of  9.50 
RVUs  as  the  RUC  recommended.  The 
commenter  stated  that  the  presendce 
and  postservice  work  is  quite  similar 
between  the  new  code  and  the  reference 
service,  CPT  code  25312.  The 
commenter  also  stated  the  intraservioe 
yrotk  requires  more  skill,  efibrt,  and 
time  because  the  new  code  may  involve 
a  two-tendon  transfer  with  two  skin 
incisions,  hence,  a  larger  siugical 
exposure.  The  potential  of  injury  to  the 
ulnar  nerve  is  high.  Confirmation  of  an 
accurate  reduction  of  the  distal  ulna 
requires  an  intraoperative  x-ray,  and, 
frequendy,  internal  fixation  with  K- 
wires.  Timnels  must  be  drilled  into 
btme  to  allow  passage  of  the  tendons. 

Response:  We  agree  with  the 
comment  and  have  assigned  9.50  RVUs 
to  CPT  code  25337,  as  recommended. 

Di^al  radioulnar  joint  arthrodesis 
and  segmental  resection  of  ulna  (Sauve- 
Kapandji  procedure)  (CPT  code  25830). 

Comment:  A  commenter  stated  that 
the  work  of  CPT  code  25830  is  equal  to 
the  work  of  CPT  code  25337  (IKstal 
radioulnar  tenodesis)  and  reconunended 
that  9.50  RVUs  are  the  most  appropriate 
RVUs  for  both  codes.  The  commenter 
also  stated  that  the  RUC  accepted  CPT 
code  25390  (Osteoplasty,  radius  or  ulna; 
shortening),  with  9.96  RVUs,  as  a 
reference  service  for  new  CPT  code 
25830.  This  reference  service  involves 
«r«^»ine  a  carefully  measured  segment 
of  ulna  followed  by  internal  fixation 


using  a  plate  and  screws.  Preop««dve 
work  is  scmiewhat  greater  than  the  woric 
in  new  CPT  code  25830.  New  CPT  code 
25830  is  similar  to  the  reference  service 
in  that  a  nnall  segment  of  ulna  is 
excised  and  then  fused  to  the  adjacent 
radius  using  pins  or  screws.  Plates  are 
not  used  and  the  amount  of  excised  ulna 
is  less  critical.  For  these  clinical 
reasons,  the  commenter  recommended 
9.50  RVUs  for  CPT  code  25830. 

Response:  We  agree  with  the 
comment  and  have  assigned  9.50  RVUs 
to  CPT  code  25830,  as  recommended. 

Repair  of  cleft  hand  (CPT  code 
26580). 

Comment:  A  commenter  disagreed 
with  our  decision  to  value  CPT  code 
26580  at  15.99  RVUs  (15.81  RVUs 
rescaled)  instead  of  17.71  RVUs,  as  the 
RUC  recommended  (see  Table  4  of  our 
December  8. 1994  final  rule  with 
comment  period  (60  FR  63441)).  The 
commenter  objected  to  the  use  of  CPT 
code  28360  (Repair  of  a  cleft  foot)^as  the 
reference  service.  The  commenter 
argued  that  the  choice  of  this  code  as  a 
reference  service  was  inappropriate 
because  of  its  clinical  dissimilarity  to 
the  revised  code.  The  commenter  stated 
that  CPT  code  26590  (Repair 
macrodactylia).  with  17.63  RVUs,  is  a 
more  appropriate  reference  service.  This 
code  deals  with  a  congenital  anomaly  of 
the  digits  of  the  hand  requiring  exacting 
microsurgical  reconstruction  of  soft 
tissue,  nerves,  and  bone  in  an  infant 
Revised  CPT  code  26580  requires 
metacarpal  alignment  by  soft  tissue 
dissection  or  metacarpal  osteotomy 
requiring  internal  fixaticn, 
reconstruction  of  the  deep  transverse 
metacarpal  ligament,  and  a  thumb  re- 
alignment to  allow  opposition. 
Mobilization  of  skin  flaps  may  be 
necessary  to  achieve  sk^  closure.  This 
is  a  microsurgical  procedure  performed 
in  infants,  with  an  amount  of  work 
similar  to  the  work  involved  in  CPT 
code  26590.  For  these  clinical  reasons, 
the  commenter  recommended  ttiat 
revised  CPT  code  26580  should  have 
17.71  RVUs. 

Response:  We  agree  with  the 
commoit  and  have  assigned  17.71  RVUs 
to  CPT  code  26580,  as  recommended. 

Apphcation  of  rigid  total  contact  leg 
cast  (CPT  code  29445). 

Comment:  A  commenter  stated  that 
this  service  is  overvalued  compared  to 
the  application  of  an  Unna  boot  (CPT 
code  29580),  with  0.57  RVUs. 

Response:  We  disagree  that  this 
service  is  overvalued.  The  application  of 
a  rigid  total  contact  leg  cast  (CPT  code 
29445)  involves  more  work  than  the 


apphcation  of  an  Unna  boot  because  it 
requires  the  physician  to  custom  make 
and  fabricate  the  walking  surface  for 
each  cast.  The  patimt  is  usually  diabetic 
with  a  grade  1  or  2  foot  ulcer.  The  use 
of  casts  by  these  patients  is  risky 
because  they  are  at  risk  of  developing 
additional  ulcers.  Therefore,  a  great  deal 
of  time  is  spent  ensuring  that  the  cast 
will  fit  properly.  Unlike  Unna  boots  or 
other  casts,  total  contact  casts  are 
always  performed  personally  by  a. 
physician  who  must  hold  the  foot  in 
place  while  applying  the  cast. 

Nasal/sinus  endoscopy,  surgical  with 
frontal  sinus  exploration,  with  or 
without  removal  of  tissue  from  frontal 
sinus  (CPT  code  31276). 

Comment:  A  commenter  objected  to 
the  assigned  7.42  RVUs  and  requested 
an  increase  to  8.85  RVUs.  The 
commenter  presented  the  following 
description  of  the  procedure.  This 
procedure  is  performed  aroimd  the 
middle  turbinate  anterior  attachment  in 
the  frontal  recess  at  90  degrees  to  the 
line  of  sight.  It  requires  the  use  of  70 
and  30  degree  telescopes,  small-angled 
forceps,  curettes,  and  hooks.  It  requires 
an  e)diaustive  knowledge  of  frontal 
recess  anatomy,  very  delicate  technique, 
removal  of  tiny  bone  fragments, 
preservation  of  mucosa,  and  a  dry  field. 
It  is  very  tedious  and  time-consimiing. 
The  commenter  believed  that  the  overall 
intensity  and  time  is  significantly 
greater  for  the  endoscopic  frontal 
sinustomy  than  eithw  a  total 
ethmoidectomy  (CPT  code  31255),  with 
6.96  RVUs,  or  an  external  frontal 
sinusotomy  (CPT  code  31075).  with  8.85 
RVUs. 

Response:  We  agree  with  the 
comment  and  have  assigned  8.85  RVUs 
to  CPT  code  31276,  as  recommended. 

Gastroplasties  and  gastric  bypass  for 
obesity  (CPT  codes  43842,  43843.  43846. 
43847,  and  43848). 

Comment:  A  commenter  requested  a 
re-evaluation  of  the  entire  family  of 
codes  because  of  a  lack  of  representation 
of  bariatric  surgeons  in  the  original 
resoiuce-besed  relative  value  scale 
process.  The  commenter  stated  that  the 
modest  increase  in  the  RVUs  we 
assigned  to  these  procedures  still  left  a 
deficit  valuation  of  approximately  27 
percent  for  CPT  codes  43842  and  43843. 
17  percent  for  CPT  codes  43846  and 
43847.  and  12  percent  for  CPT  code 
43848. 

Response:  We  have  not  revised  the 
interim  RVUs  because  we  do  not  believe 
the  commenter  made  a  compelling 
argument  for  change.  We  also  disagree 
that  the  increases  in  RVUs  assigned  to 
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)  mttdert.  As  we 
dlmiasadin  TaUs  4of  our 
19M  final  nils  (59  fR  63444).  dw 
incrsaaes  wan  as  fi^Uows:  CFT  cods 
43M2  froas  11.99  l^s  to  13  Jl  RVUs; 
CPT  coda  43843  fr^n  11.99  RVUs  to 
13.91  RVUs;  GPT  c^de  43848  from  12.90 
KVUs  to  18.04  RVUb;  CPT  coda  43847 
tnm  14.32  RVUa  ta  20.09  RVUs;  ad. 
CFT  coda  43848  ft«|n  15410  RVUs  to 
22.3S  RVUs.  Wlwn  (h«  RVUs  wara 
acHuslsd  far  bodgsttaeutidity.  die  RVUs 
I  aa  fDUows:  CFf  oods  43842. 

13.76  RVlii:  CPT  code  43843. 
1 13^78  RVUk  CPT  coda  43840. 
aasigned  17.84  RVlk  CFT  cods  43847, 
saslsMd  19.87  RVU|k  and.  CPT  code 
43848  asrispad  22.10  RVUs.  We  beUova 
that  ftuthsr  tncraases  would  cieata  lank 
ordsr  aaflaallaa  ¥riii  othsr  abdaodnal 
suigkal  proosdurssNm  the  physician  §a» 


Induetdabettkmibjronaormon 
vmOkrisupposfloriasfay. 
pn^ag^main)  with^orwitiiout  cervical 
dihaaD(»g.  lamina^,  including 
ho^halaibaiBtion  but  vtait*  (CPT  code 
59B95).  r  ■     ■. 

CooiBMint:  A  camvMnlat 

i  diet  ^  assign  dM  RUC- 
5.80  RVUs  to  CPT  coda 
S9855.  Hm  conuMQtar  beUaved  diet  our 
latknala  far  lowertig  the  worii  RVUs  to 
4.80  (4.75  rsscakd)  prm  "the  physician 
werit  in  placing  suflMsitaiies  is  Isas 
thsn  die  WQtk  in  smemnioli^ecdon. 
legstdlwss  of  the  nuiDbn-  of 
suppositariaB  needsd"  and  that  CPT 
code  59855  lequiiea  less  physician  «vork 
dian  CPT  code  598Sb  (Induced  abortion 
by  amnininjartiop).  Tbe  nommentar 
stated  that  tidiile  it  li  true  that  the 
procedural  work  asi|odated  Drith  piecing 
suppositacies  is  lesethan  the  praosdural 
woA  Bsaoristed  witb  anminin|ection. 
placsment  of  the  suppositories  or 
psrfarmsnce  of  the  pnniain|actian  is 
onhf  one  ekmsnt  o^the  total  work  of 
eadi  of  these  ssnricas.  Use  of 
prostaglandin  snpp^sitotias  typically 
results  in  mars  side  (sfiBcto  diet  dw 
jdijfsician  must  manjsgB  ovor  a  period  of 
time  th^  is  kmger  t|tfi  that  assodatod 
with  the  snmioinjecbon.  increasing  the 
amount  ofeyluaticli  and  management 
work  Car  CPT  code  99855.  Overall,  CPT 
code  59855  rsquirse  a  peater  amount  of 
phyaldan  wtxk  thad  CPT  code  59850. 

Imponse:  We  agree  with  the 
CMjunent  and  have  assigned  5.80  RVUs 
to  CFT  code  59655,  as  recommMided. 

Sympathectxny,  ^tal  arteries  (CPT 
code  64820). 

Commntt:  A  comsamter  disagreed 
with  our  decision  to  value  CPT  code 
64820  at  9.20  RVUs  19.10  RVUs 
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rescalad)  instead  of  10.00  RVUs  as  dw 
RUC  wcnminended.  Hie  coounsnter 
objected  to  our  detarmiiietiop  that  the 
ynA  involved  in  new  CPT  code  84820 
is  anmndmsteW  the  same  as  the  repeir 
of  a  blood  veeselof  die  hand  or  fingsr 
(CPT  code  35207).  Tlw  cnmmantar 
stated  Oat  die  work  on  thetwo  vaeaela 
involved  in  a  digital  sympathecteniy  la 
not  similar  to  die  anastomosis  <tf  a 
single  vesssl  and  ofeed  the  following 
e3q>lanatiop.  CFT  code  35207  involves 

the  repeir  of  a  sfai^in)uied  vessel 

throu^  an  axiating  sUn  laoeratioo.  CPT 
code  35207  hea  less  piesenice  and 
intraservice  work  than  new  CPT  code 
64820.  Diflftal  qnnpadkectomy  is 
psrfonnsd  in  individuals  with 
vaaoqMStic  dfseaae  of  die  hand  and 
ssvers  isdiamic  psin  faequsody  widi 
ulosradoo  of  the  finger  tip.  Two  vessels 
srs  always  treated  throuffi  an  extspsile 
palmar  indalan  on  the  radial  and  ulnar 
ride  of  a  digit  Using  an  (^Mrating 
microseope  and  jeweler's  farcepe,  a 
tedious  rHnoval  of  die  adventitia  is 
perfouned  for  a  distance  of  1.5  to  2.0 
centimeters.  Extraowlinary  care  must  be 
takan  to  avoid  perforsting  the  vMeel. 
TTamaglng  the  veaael's  media  or  intima 
will  cause  thfombosis  and  posrible 
gangrene  of  the  finger.  ConridertaM  the 
dinical  dicumstances  rsgarding  the 
psrient  indicsdons  and  actual 
intiaservioe  wnk,  digital 
sjrmpathectcmy  rmrssmte  a  greater 
intensity  of  woric  than  CPT  code  35207, 
as  measured  by  inoeassd  mental  effort 
and  {udgment,  greater  technical  aldll. 
and  considerriuy  more  psychtdogical 
stress.  Postservice  work  is  similar  to 
both  codes,  however,  vrtih  an  average  of 
four  office  virits  aitsr  the  procedure.  For 
these  clinical  reasons,  the  commenter 
rscommended  that  new  CPT  code  64820 
should  have  10.00  RVUs. 

Response:  We  agree  widi  the 
comment  and  have  assigned  10.00  RVUs 
to  CPT  code  64820,  ss  rscommended. 

Mahiple^dirUfyffoup  medical 
psychotherapy  (CPT  code  90649). 

Coaunent:  A  commenter 
recommended  increases  for  all 
psydiiatric  services  in  response  to  our 
request  far  comments  as  part  of  the  5- 
year  rsfinemmt  of  RVUs  under  the 
physician  fee  schedule.  Included  in  that 
comment  was  a  recommendation  to 
increase  the  RVUs  for  CPT  code  90849 
from  0.59  to  0.78  to  maintain  the 
relative  value  with  die  recommended 
increases  for  the  other  psychiatric 
codes. 

Response:  The  RVUs  sssigned  to  this 
code  w«e  based  cm  a  1994  RUC 
recommwidatiop  that  we  accepted.  We 


have  not  increased  the  RVUs  thisyesr 
bscauae  we  believe  it  is  an  issue  far  the 
5-yeer  rsflnsmsnt,  We  will  consider  the 
jswanmended  RVUsaa  part  of  diet 
pwinaas  to  die  ineandine,  wre  will 
maintain  the  assigned  0.59  RVUs. 

AvJosd  oiaacoustJc  amissfons  tesd^g 
rCPT  codas  92587  and  92588). 
■  dnnoMtntr  A  ooBunentar 
raoammended  thatuve  provide  a  tan* 
fold  incrsase  in  the  RVUs  for  thsse 
audiology  sendoss  to  "properW 
compensate  for  the  training,  eoort,  and 
time  naceassry  to  diagnnee  hewing  loss 
and  related  diaardaM." 

Assponse:  We  have  not  accepted  this 
oomment  becauae  it  did  not  provide 
enough  cUnioal  infonnatioa  about  tho; : 
nature  of  the  wori(  to  wttxant  a 
raoonaiderrtioaofthe  interim  RVUs. 

Stress  echoeardiognphy  (CPT  code 
93350). 

Qanment  A  conunenter  sxpteised 
concern  diout  the  decrsase  in  RVUs  far 
thissarvioe. 

Assponse:  Hm  decresse  in  RVUs  for 
stress  ecbocsrdiogwfdiy  occurred  as  a 
result  of  a  change  in  CPT  rqxnting 
instrucdons  diet  now  direct  the  user  to 
report  the  appropriato  stress  testing 
code  from  the  93015  through  93018     . 
series  in  addidoo  to  CPT  code  93350. 
The  sum  of  the  RVUs  far  these  servioee 
is  equal  to  the  RVUs  that  were  asri^ed 
to  CPT  code  93350  in  the  past  when  it 
was  die  only  code  uaed  to  lepatt  stress 
echocsrdiography. 

Fhotocheoiodienipfy  f Goecksmuui 
and/or  PUVA)fdr  severe 
photoresponaive  deroKOoses  requiring 
at  hast  four  to  eig^  hoursof  care  under 
direct  supwision  of  the  physidan 
(includes  application  cf  medication  and 
dressings)  (CPT  code  96913). 

Coaunent:  A  commenter  objected  to 
our  dedrion  not  to  assign  physician 
work  RVUs  to  this  service.  The 
commentsr  stated  that  with  the 
availability  of  psoriasis  day  treatment 
oenten,  much  Goeckerman  therapy  is 
now  practical  in  a  day  treatment 
program  but  that  it  is  very  dlfierent  from 
a  simple  office  virit  The  commenter 
argued  that  there  is  conridersble 
professional  judgment  involved  and 
there  is  also  an  extrac»dinary  quaudty  of 
nursing  time  involved  since  the  padent 
is  typiorily  in  a  day  treatment  center  for 
6  hours  or  more  a  day.  The  treatment 
requires  bsthing,  scsle  remo^  twice 
dally  application  of  tar  over  the  total 
body  surface,  riiampoos,  scale  removal 
from  scalp,  ultraviolet  light,  and 
typteally  anthralin  as  well.  The 
treatment  is  extremely  time<onsuming 
became  the  medication  must  be  put  on 


each  individual  spot  while  avoiding 
normal  skin. 

Response:  We  have  not  revised  our 
decirion  regarding  this  code.  We  have 
not  assignsd  any  work  RVUs  to  diis 
service  because  the  commenter  did  not 
persuade  us  that  photochemotherapy 
requires  any  physician  work  beyond 
that  already  described  by  existing 
evaluation  and  management  codes.  We 
have  assigned  practice  expense  and 
malpractice  expense  RVUs  based  on 
historic  charges  for  this  code  so  that  it 
will  no  longer  be  carrier-priced.  We 
have  categorized  this  service  as  an 
"incident  to"  code,  which  means  that  it 
is  covered  incident  to  a  physician's 
service  when  it  is  furnished  by  auxiliary 
persoimel  employed  by  the  physician 
and  working  under  his  or  her  direct 
supervision.  Payment  may  not  be  made 
for  this  service  when  it  is  furnished  to 
hospital  inpatients  or  patients  in  a 
hospital  outpatient  department. 
Physicians  may  bill  for  evaluation  and 
management  services  in  those  settings. 

Joint  mobilization  and  massage  (CFT 
codes  97124  and  97265). 

Comment:  One  conunenter  stated  that 
these  codes  may  be  overvalued  relative 
to  osteopathic  manipulative  treatment 
(CPT  codes  98925  through  98929)  and 
evaluation  and  management  services. 

Response:  The  interim  RVUs  we 
proposed  for  these  codes  were  based  on 
our  acceptance  of  recommendations  we 
received  from  the  RUC  Health  Care 
Professionals  Advis<»7  Committee 
Review  Board  last  year.  The  history  and 
functions  of  this  board  are  described 
below. 

In  1902  the  American  Medical 
Association  recommended  that  a  Health 
Care  Professionals  Advisory  Committee 
be  established  to  expand  the  CPT 
Editorial  Panel  and  the  RUC  processes 
to  all  groups  legally  required  to  use  the 
CPT  to  report  their  services. 
Organizations  representing  physician 
assistants,  nurses,  occupational  and 
phyrical  therapists,  optometrists, 
podtetrists,  psychologists,  social 
workere,  audiologists  and  speech 
pathologists  were  invited  to  nominate 
representatives  to  the  CPT  and  RUC 
Health  Care  Professionals  Advisory 
Committee.  The  CPT  Health  Care 
Professionals  Advisory  Committee  was 
created  to  foster  participation  in  and 
solicit  comments  from  these 
professional  organizations  in  coding 
changes  affecting  their  members,  while 
the  RUC  Health  Care  Professionals 
Advisory  Committee  was  formed  to 
allow  participation  in  development  of 


RVUs  for  new  and  reviaed  codes  within 
their  scope  of  practice. 

To  further  facilitate  the  dedrion- 
making  process  on  issues  of  concern  to 
both  medical  doctors  (MDs)  and  doctors 
of  osteopathy  (DOs)  and  non-MDs  and 
non-OOs,  CPT  and  RUC  Health  Care 
Professionals  Advisory  Committee 
Review  Boards  were  also  formed.  The 
review  boards  bring  MDs  and  DOs  and 
non-MDs  and  non-DOs  together  to 
discuss  coding  issues  and  RVU 
proposals.  The  RUC  Health  Care 
Professionals  Advisory  Committee 
Review  Board  comprises  all  nine 
members  of  the  current  RUC  Health 
Care  Professionals  Advisory  Committee 
and  three  RUC  members.  For  codes  used 
only  or  predominantly  by  non-MDs  and 
non-DOs,  the  RUC  Health  Care 
Professionals  Advisory  Committee 
Review  Board  replaces  the  RUC  as  the 
body  responsible  for  developing 
recommendations  for  HCFA. 

We  have  dedded  to  maintain  the 
RVUs  for  joint  mobilization  (CPT  code 
97265).  with  0.45  RVUs,  and  massage 
(CPT  code  97124).  witii  0.35  RVUs,  as 
interim  RVUs  on  the  1996  fee  schedule 
so  that  we  will  have  additional  time  to 
re-evaluate  them.  While  we  agree  that 
these  services  appropriately  are 
compared  to  other  therapeutic 
procedures  in  the  physical  medicine 
section  of  CPT,  our  review  of  them  in 
light  of  the  comment  causes  us  to 
believe  that  the  interim  RVUs  we 
assigned  to  the  therapeutic  procedures 
services  may  have  been  too  high  relative 
to  other  services  on  the  fee  schedule,  for 
example,  osteopathic  manipulative 
treatments  and  evaluation  and 
management  services. 

While  we  acknowledge  that  we 
accepted  last  year's  recommendations  of 
the  RUC  Health  Care  Professionals 
Advisory  Committee  Review  Board,  we 
now  plan  to  refer  these  and  all  other 
physical  medicine  and  rehabilitation 
codes  (CPT  codes  97010  tiirough  97770) 
back  to  the  RUC  Healtii  Care 
Professionals  Advisory  Committee 
Review  Board  for  its  reconsideration. 
We  also  will  notify  the  RUC  of  our 
concerns.  In  addition,  we  seek  public 
comments  on  this  issue. 

Prolonged  physician  services  (CPT 
codes  99354  through  99357). 

Comment:  A  commenter  provided 
extensive  argiunents  for  an  increase  in 
the  RVUs  of  these  codes  based  on  the 
premise  that  we  have  underestimated 
the  time  involved  in  furnishing  these 
services.  Because  the  RVUs  for 
evaluation  and  management  services  are 
related  to  the  time  specified  in  the  CPT 


codes,  the  commmter  believed  that  the 
selection  of  the  appropriate  level  of 
service  should  beiiased  solely  on  the 
time  spent  providing  the  service.  For 
example,  a  consultation  (CPT  code 
99253)  typically  assimies  a  55-minute 
time  segment.  The  commenter  stated 
that  if  less  time  is  spent,  the 
consultation  would  be  coded  at  a  lower 
level  as  CPT  code  99252  or  99251.  The 
commenter  believed  that  the  correct  key 
references  for  these  prolonged  physician 
services  are  CPT  codes  99245  (Office 
consultation)  and  99255  (Hospital 
inpatient  consultation]  because  the 
times  specified  in  those  codes 
correspond  to  the  times  spedfied  in  the 
prolonged  services  codes. 

Response:  We  have  decided  not  to 
accept  this  comment,  which  we  believe 
is  based,  in  part,  on  a  misunderstanding 
of  the  relationship  of  the  typical  times 
assodated  with  the  evaluation  and 
management  codes  and  the  RVUs 
assigned  to  the  codes.  While  it  is  true 
that  time  is  a  Icey  predictor  of  work,  it 
is  not  true  that  physicians  are  required 
to  report  their  evaluation  and 
management  services  based  solely  on 
the  amoimt  of  time  spent  furnishing  the 
service.  CPT  codes  99354  and  99356 
both  describe  the  "first  hour"  of 
prolonged  services.  This  terminology  in 
the  code  does  not  require  that  an  entire 
hour  of  service  be  furnished  in  order  for 
the  code  to  be  used.  In  fact,  the  CPT 
directs  the  reader  to  use  the  code  to 
report  30  to  74  minutes  of  prolonged 
services.  In  our  discussion  of  these 
codes  in  the  December  8,  1994  Federal 
Register  (59  FR  63437  through  63440), 
we  indicated  that  we  did  not  exped  that 
the  typical  use  of  the  code  would  be  to 
report  an  hoiu  of  service.  We  assigned 
RVUs  that  are  equivalent  to  40  minutes 
of  face-to-face  or  floor  time. 

Finally,  for  those  spedalties  with  very 
prolonged  encounters,  we  have  assigned 
the  same  RVUS  to  the  "each  additional 
30  minutes"  codes  (CPT  codes  99355 
and  99357)  that  we  assigned  to  the  "first 
hour"  codes.  This  actually  represents  an 
increase  above  the  recommended  RVUs 
we  received  irom  the  RUC  for  CPT 
codes  99355  and  99357.  We  believe  the 
final  RVUs  for  the  prolonged  service 
codes  appropriately  recognize  the  worlc 
assodated  with  very  prolonged  services. 

2.  Establishment  of  Interim  Work 
Relative  Value  Units  for  New  and 
Revised  Codes  for  1996 

a.  Methodology  (Includes  Table  2 — 
American  Medical  Association 
Specialty  Society  Relative  Value  Update 
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CoBuathtBB  Recomweiidotfens  and 
HCPA's  Decisions). 

The  malor  aqpectjof  ertablishtng  work 
RVUs  lor  1986  was  belated  to  the 
assignment  dffaterjm  RVUs  for  all  new 
and  revised  CPT  cooes.  As  described  in 
our  November  109^  notice  oo  the  1993 
fise  adiedule  (57  FSl  55938).  we 
estriilished  a  process,  based  on 
recommendations  i^oeived  firom  the 
RUC.  for  estabBdili^  interim  RVUs  for 
new  and  revised  coins. 

The  RUC  was  forfied  in  November 
1991  and  grew  out  ff  a  series  of 
discussions  betweeii  the  Americsn 
Medical  Assodadt^  and  the  maior 
national  medical  spisdalty  societies.  The 
RUC  is  comprised  df  26  members:  22  are 
refveeentatives  of  niajor  specialty 
societies.  The  remaining  membns 
represent  the  American  Medical 
Association,  the  An|erican  CMeopathic 
Assodation.  and  th#  CPT  Editorid 
Panel.  The  woric  of  the  RUC  is 
supported  by  the  R^  Advisory 
Cmnmittee  made  up  of  repreeentatives 
of  65  spedahy  sock^ties  in  the  American 
Medical  Assodatic^  House  of  Dek^es. 
The  RUC  used  a  sm^  group  survey 
method  to  produce  won  RVUs  that 
were  voted  on  by  the  RUC.  with  a  two- 
thirds  vote  requbed  for  acceptance.  Ilie 
RUC  then  submitted  to  us  those 
accepted  RVUs  as  recommended  values. 

WereosivwiwotliRVU 
recommendatiims  for  approximately  140 
new  and  revised  codes  from  the  RUC 
We  also  received  ROC  recommendations 
for  base  units  for  twm  anesthesia  codes, 
CPT  codes  00520  (Anesthesia,  closed 
chest  praoeduies)  aid  00540 
(Anesthesia,  chest  procedive)  and  have 
accepted  the  noom^aendaticms  of  6.00 
and  13.00  base  units,  respectively. 
Hiysidan  panels  consisting  of  carrier 
medical  directors  aild  our  staff  reviewed 
the  RUC  recommendatiims  l^ 


compering  them  to  our  refermce  set  or 
to  other  oMnparable  services  on  the  fee 
schedule  for  whidi  woric  RVUs  had 
been  established  previousfy,  or  to  botti 
of  these  critwia.  The  panels  also 
considered  the  relatioo^ps  among  the 
new  and  revised  codes  ftv  which  we 
received  the  RUC  recommendatians.  We 
agreed  with  a  majority  of  the 
relationships  reflected  in  the  RUC 
values.  In  some  cases  when  we  agreed 
with  the  RUC  relationships,  we  revised, 
the  RVUs  recommended  by  the  RUC  in 
order  to  achieve  vfork  neutrality  within 
femilies  of  codes.  For  example,  if  CPT 
revised  an  existing  code  by  splitting  it 
into  two  or  more  new  codes,  we  took 
into  account  the  RVUs  assigned  to  the 
existing  code  and  the  expeded 
utilization  of  the  split  codes  in  such  a 
way  that  the  coding  change  would  not 
lead  to  an  ovwall  increase  in  RVUs 
assodated  Mrith  services  prevtously 
described  by  a  single  code.  For 
approximately  90  pmoent  of  the  RUC 
recommendations,  propoeed  RVUs  were 
accepted  or  increased,  and  for 
approximately  10  percent.  RVUs  were 
decreased. 

We  also  received  two 
recommendations  from  specialty 
sodeties  and  four  recommendations 
from  the  Health  Care  Professionals 
Advisory  Committee  for  new  or  revised 
codes  for  which  the  RUC  did  not 
provide  a  recommendation.  The 

rialty  sodety  recommendations  were 
reviewed  by  the  physidan  panels. 
All  of  the  propcwed  RVUs  of  the 
specialty  sodety  recommendations  were 
accepted.  All  of  the  proposed  RVUs  of 
the  Health  Care  Professionals  Adviswy 
Committee  recommmdations  were 
decreased. 

Table  2  is  a  listing  of  those  codes  that 
will  be  new  or  revised  in  1996  for  which 
we  received  reommiended  work  RVUs. 


This  table  indudes  the  following 
infbrmatioii: 

•  A  "«"  identifies  a  new  code  for 
1996. 

•  CPT  code.  This  is  the  CPT  code  for 
a  service. 

•  Modifier.  A  "26"  in  this  column 
indicates  that  the  RVUs  are  for  the 
professional  componeirt  of  the  code. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  RUC-recottunended  wmic  RVUs.' 
This  column  identifies  the  wc^  RVUs 
recommended  by  the  RUC  If  no 
recommendation  was  received  from  the 
RUC.  this  column  shows  "no  rec." 

•  Heahh  Care  Professionals  Advisory 
Committee  (HCPAC)  recommendations. 
This  column  identifies  work  RVUs 
recommended  by  the  Health  Care 
Professionals  Adviscay  Committee. 

•  Specialty-recommended  RVUs.  Tbxa 
column  identifies  woric  RVUs 
recommended  by  a  spedahy  society. 

•  HCFA  decision.  This  column 
indicates  whether  %ve  agreed  with  the 
RUC  recommendation  ("agreed");  we 
established  work  RVUs  that  are  higher 
than  the  RUC  recommraidation 
("increased");  or  we  established  woric 
RVUs  that  were  less  than  the  RUC 
recommendation  ("decreased").  Codes 
for  which  we  did  not  accept  the  RUC 
recommendation  are  discussed  in 
greater  detail  following  Table  2.  A 
discussion  follows  the  table  in  section 
VI.B.2.b.  An  (a)  in  the  column  indicates 
that  RVUs  were  not  assigned. 

•  HCFA  value.  This  coltmin  contains 
the  1996  RVUs  for  physidan  work. 

This  table  indudes  only  those  codes 
that  were  reviewed  by  the  full  RUC  or 
for  whidi  we  received  a 
recommendation  from  a  spedalty 
sodety  or  Health  Care  Professionals 
Advisory  Committee. 
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CPT 


Table  2.--AMA  RUC  Recommendations  and  HCFA's  Decisions 

- 

CRT 

Mod    1 

1 

uoscnpoon 

RUCreo- 
uniiiendBlioi'is 

HCPAC  reo- 
onwneiidBlloi  w 

Spedal^rao- 
orrvndncMiOfis 

HCFA 

1996  woik 
RVUs 

17110 
#20100 
#20101 
#20102 
#20103 
#20830 
#20031 

l.~-Z.!~."i 

J 

Desbuclion  of  sMn  lesions  ..«. w. 

apnai  Done  siogran  ...„».........„_... 

Spinal  bone  alograft 

Spinal  bone  autograft 

nPspare  Moerom  proasiesis .......... 

Prefiare  (acetaral  prasihesis  .......... 

n^BOnMnjci  inarace.  leion  .«„__... 
rwoanOTuci  monce,  levon  .......„^. 

0.56 
9.50 
3.00 
3.66 
4S6 

aoo 

1.81 
0.00 
2.79 
3.02 

16.92 
17.58 



••••»••■•••• ■••••■ •••••• 

•■••■••••■■■•««•••••••*• 

■•*■■■•••• •••••••••••••■ 

••••••••••••••••■•a***** 

12.54 
31.54 

•••••••••••••••••••••••a 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed 

Agreed  . — 

Agreed 

A(^eed 

Agreed  . 

Agreed 

Agreed  ........ 

0.56 
9.50 
3.00 
3.66 
4J6 
OjOO 
1^1 

#20636 

#20036 
#21076 
#21077 
#21141 
#21142 

■••••■■•••••••■•■••••••a 

•■•••••••■•■••••■•••••■a 

• ••••■••••• ■■•••••••«••• 

0.00 
2.70 
3.02 
12.54 
31.54 
16.92 
17.58 

'McrrMSMi 

•NBMikRVUil 


^  Nofs  oopyflB^  iflSS^ 


121143 

21145 

21146 

21147 

22100 

22101 

22102 

#22103 

22110 

22112 

22114 

122116 

22210 

22212 

22214 

#22216 

22220 

22222 

22224 

#22226 

22305 

22310 

22315 

122325 

22326 

22327 

il22326 

22548 

22554 

22556 

22558 

22585 

22590 

22595 

22600 

22610 

22612 

•22614 

22630 

•22632 

22800 

22602 

#22804 

#22808 

22810 

22812 

22830 

22840 

•22841 

•22642 

•22843 

•22844 

22845 

#22846 

•22647 

•22848 

•22851 

32095 

•32501 

•33253 

•33924 

#38231 

38240 

38241 

47350 

47360 

#47361 

#47362 


Mod 


—y- 


Description 


flecofntfuct  midface,  iefort ..... 
Reoonstnjct  midface,  Iefort  — 
Reconstruct  midface,  Iefort .... 
Reconstruct  midface,  Iefort  ...., 
Remote  part  of  neck  vertetxa 
Remove  part,  thorax  vertetxa 
Remove  part,  lumbar  vertet)ra 
Remove  extra  spine  segment 
Remove  part  of  neck  vertebra 
Remove  part,  thorax  vertebra 
Remove  part,  lumbar  vertebra 
Remove  extra  spine  segment 

Revision  of  neck  spine  

Revision  of  ttwrax  spine 

Revtskm  of  lumbar  spine 

Revise,  extra  spine  segment . 

Revision  of  neck  spine  

Revision  of  thorax  spine 

Revision  of  lumbar  spine 

Revise,  extra  spine  segment . 
Treat  spine  process  fracture  .. 

Treat  spirw  fracture 

Treat  spine  fracture  — 

Repair  of  spine  fracture 

Repair  rieck  spine  fracture  .... 
Repair  thorax  spine  fracture  .. 
Repair  each  add  spine  fx  ...... 

Neck  spine  fusk>n _.'.... 

Neck  spine  fusion 

Thorax  spine  fusion  — 

Lumbar  spine  fusion 

Additk>nal  spinal  fuskxi 

Spine  &  skull  spinal  fuston  .... 

t4eck  spinal  fuskKi „. 

Neck  spine  fuskxi ...„ — 

Thorax  spine  fuskxi 

Lumbar  spine  fusnn 

Spine  fuskxi,  extra  segment .. 

Lumt)ar  spirw  fuskyi 

Spine  fusk>n,  extra  segment .. 

Fusion  of  spir^e 

Fuskxi  of  spirw 

Fuskm  of  spine 

Fusion  of  spine ~. 

Fusion  of  spine 

Fuskxi  of  spine 

Expkxatkxi  of  spinal  fuskxi  ... 
Insert  spine  fnatkxi  device  .... 
Insert  spine  fixatkin  device  .... 
Insert  spine  fixatkin  devk»  .... 
Insert  spine  fixatkxi  device  .... 
Insert  spine  fixation  device  .... 
Insert  spine  fixation  device  .... 
Insert  spine  fixatkxi  device  .... 
Insert  spine  fixatkxi  devk»  .... 
Insert  pielvic  fixatkxi  device  ... 

Apply  spine  proslh  devwe 

Biopey  Itvough  chest  wal 

Repeir  bronchus  (addKxi) . — 

Recoitstruct  atria 

Remove  puhnonary  shunt 

Stem  ceN  coHectkm 

Bone  maiTOw/stem  transplant 
Bone  marrow/stem  transplant 

Repair  liver  wound 

Repair  Ivor  wound 

Repair  iver  wound ~. 

Repair  Iver  wound 


RUC  rec- 
ommendations 


•Al  OPT  codM  and  dMcriplar*  copyrigM  1W6  AmariCM 
•NowokRVUsMMMd. 


18.30 

18.92 

19.58 

20.30 

9.05 

9.00 

9.M 

2.34 

11.59 

11.56 

1139 

2.32 

22.51 

18.14 

18.14 

6.04 

20.15 

20.15 

20.15 

6.04 

1.86 

1.86 

8.36 

17.19 

18.43 

17.56 

4.61 

24.06 

1724 

22.27 

21.22 

5.53 

19.50 

18.19 

14.74 

14.62 

20.19 

6.44 

20.03 

5.23 

16.92 

29.74 

35.00 

25.00 

29.00 

31  .m 

10.22 

6.27 

0.W 

7.19 

8.97 

10.96 

5.98 

828 

920 

6.00 

6.71 

7.13 

4.69 

30.00 

5.50 

1.74 

224 

224 

1129 

15.34 

28.ra 

10.00 


HCPAC  rec- 
ommendatkxis 


SpedalN 
ommencfal 


reo- 
itkxis 


HCFA 
deciskxi 


Agreed  

Agreed 

Agreed  

Agreed  

Agreed 

Agreed  

Agreed  

Agreed  

Agreed  

Agreed  

Agreed 

Agreed  

Agreed  

Agreed  ..~. 

Agreed  

Agreed  

Agreed  

Agreed  

Agreed  

Agreed  

Agreed  

Agreed  

Agreed  

Agreed  

Agreed 

Agreed  

Agreed  

Agreed  ..... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  ..... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 

Agreed 

Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .„. 
Agreed  — 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Agreed  .... 
Decreased 

Agreed  

Agreed  .... 
Agreed  .... 
Agreed  .... 

Agreed 

Agreed  ..... 


1096wort( 
RVUs 


18.30 

18.92 

19.58 

20.30 

9.05 

9.00 

9.00 

2.34 

11.59 

11.59 

11.59 

2.32 

-r  22.51 

18.14 

18.14 

6.04 

20.15 

20.15 

20.15 

6.04 

1.86 

1.86 

8.36 

17.19 

18.43 

1756 

4.61 

24.08 

1724 

2227 

2122 

5.53 

19.50 

18.19 

14.74 

14.62 

20.19 

6.44 

20.03 

523 

16.92 

29.74 

35.00 

25.00 

29.00 

31.00 

1022 

627 

0.00 

7.19 

&97 

10.96 

5.98 

828 

920 

6.00 

8.71 

7.13 

4.69 

30.00 

5^ 

1.50 

224 

224 

1129 

15.34 

28.00 

10.00 


•SIM 


F«d«j 
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Table  2.— AMA  RUC  Reoommboations  and  HCFA's  DECtsiONS-Continued 


GFT 

Mod 

-  1 

Dstilpilm 

RUCree- 

HCPACfeo- 

Spodel^reo- 

HCFA 

-* *—r 

ovcwon 

1996worl( 

rwus 

49000 

; 

EjiplMlion  of  abdomn 

6J6 

Agmed 

Agreed - 

Agreed 

6lSS 

4000? 

9.40 

'■ 

,,  ,,'„;,t! 

9.40 

49010 

Kmww— on  Dsnno  ■DooniMi  .....m... 

11.19 

■  .«>*■•■■—■<—■■>■»<*■ 

11.19 

S6M0 

) 

14A> 

n^  f  1^  f  1 1  f 

8.29 

•66343 

ijperasoopK  wIftnQpitonf  ._....... 

6.96 





Agreed 

6J6 

166344 

uperasoopic  witrioftmtj/ ............. 

7.16 

..•«.. ..M»...«....M« 

Agreed 

7.16 

167284 

._.>..~......| 

nipeir  pensveobMi  dofsct ............... 

12.10 

■■■umiimm 

Agreed 

12.10 

166610 

—I 

22.63 

•••...—.••«•»•.»•.. 

Deaeeeed ... 

22.56 

156612 

1 

15.00 

Oeoeesed... 

14.84 

166614 

Vbec  csra  aNv  cMwoiy 

16.00 

jM»»»»»»»j»i«»««m>«»t> 

15.96 

f66616 

I 

AlMnpladwtaKdoivwy  .... 

25.03 

••■ »•••••«••■•*•••••••« 

;.,;'....„. 

fncreeiod  .». 

25.23 

•66620 

t 

16.75 

, ..«••.•••.•....• 

incieesed  .... 

16J6 

•66622 

AA^^mm^^^  k^^Mk  ^^^M  rama 

nnin^lVO  vDBB  mtm  GW  ».m.....««^ 

17.94 

■■*■«•■•••• ••*•••••••••• 

•■•••• •••■•••••••«••*•■■ 

increana  .... 

18.11 

62274 

> .J 

1.78 

Agreed  .. 

AQi^96Q      ..aa.aa. 

1.78 

62286 

bifMSon  Md  ipinfll  cmI  -^-n-.^.^ 

1.74 

. 

1.74 

•62360 

1.     1-1. n 4 

imiAMipinilceiMar...      _._ 

6.26 

.»»..••»•««»•••••••. 

•••••••••••■•■••■•••••a* 

Agreed 

6.25 

•62361 

-_....! 

bnplvt  ipinel  ce#wlor  ...„ „__. 

9.25 

•  .•  •••«•••  ••  •  ••••••«••• 

»•••■••••  •■  •»•■■■•■•■  * 

Agreed  ........ 

9.25 

•62366 

1 

Rmkmo  ipintf  cenil  caVwiv  .— .~ 

4.80 

.».»»•.•—...••.••••• 

•••••■•••••••••••••••••■ 

Agreed 

480 

•62360 

InMrt  tp#^  iollMion  dMtos . 

ZOO 

■■•■«•••••••••••••■••••■ 

Agreed  ......_ 

2.00 

•62361 

""W'B'^  ^P***  '"^H'fl'*  PH'^'W 

4.80 

-     .-..     .-       ■          -■ 

-■■'-^'  ^ 

Agreed 

Agreed 

480 

•62362 

„.... 

ImpiM  ipiw  iniuiion  pixnp  »...»... 

6.29 

^^^.1 ^^^ ,M»„ 

6.29 

•62366 

.........._» 

Rwnow  tpifw  MuHon  OM108  ....•—. 

4.77 

■>■••••>•■«>••••••••••■• 

■  •••••••••  •••••••M*** 

Agreed  . — 

4.77 

•62367 

26 

Aniyzs  ipins  Miatan  pump 

&48 

»•  .•••.^^••.••^•••.•. 

.•....— •H..*aw.«* 

Agreed 

0.48 

•62366 

26; 

Amiyz*  ipim  Maion  pump 

a75 

-M*  .•^•••^••■•••■•••a 

Agreed 

0.75 

67107 

nipSF  dMechsd  leline  .................. 

13J0 

a  £«£»••••••«•••■••■  aa  a  aa 

Agreed  ........ 

13.99 

67106 

1 

19.90 

■»>»•>«»••• ■»■■■■■■»■■»■ 

a  a  a  •  a*  aaaa  a«*a*a  ■•  ■  a  ••aa* 

Agreed 

19.90 

67112 

'" "***'  i 

Rs-f>peir  dslsclwd  raMne ....«._.._. 

16.15 

■  »••••••»••••••»••••• 

•MMaMMaMaaaaaa  aa  a  aa 

A^eed  . — 

16.15 

•76666 

26 

1.34 

■  ••■••>•>•■■••■■»■•■••■ 

a a a« aa aa ••«•••••••• a« •• > 

Agreed 

1.34 

•76466 

26 

Ha«t  muKl*  imeging  (PET) 

1J8 

Agreed  . 

188 

•78610 

26 

Tumor  imming  (PET)  .„ 

1.93 

■  —■■■—«■>■■■>»«■»■»«« 

•  ••  ■  •••••••M«MM««aaaa 

Agreed 

1.93 

•90622 

...••«•...•»•.  1 

ESRO  retMod  MTvioas,  day 

a44 

Decreesed ... 

0.37 

#90623 

...«»••••••••..  i 

End  roteMd  MivtoM,  doy  ...._..._... 

oao 

••■•■••■••••••■■•••■•••a 

Decreeeed .~ 

0.28 

•90624 

) 

Esra  fwetod  tsivioMi  d^f ............. 

022 

.--- 

•aa«  acM  ••  aa  aa  :  s== a  a  aaa  • 

HKilWBBa   .... 

0.24 

#90925 

...•.»...».•. , 

End  raietod  MivtcM,  dey  ............. 

0.17 

■••••*■•••••••■•••■•«■ ■• 

Decreesed ... 

0.15 

92606 

( 

^fiM  anh    ft   ti  ■  ■■f.i  !■            -.      .... 

0J6 

Agreed  . — 

0J6 

92507 

sipswnrnMHwig  monpy  ....»..„..._„. 

0.52 

tmiiiium 

.......a..a...«...a.a... 

Agreed 

0.52 

92506 

""^-^•"-  I 

SpeecMiMHing  thonipy  ..„_„_.„„... 

0.26 

^••••aaaaa*aa*a«M****aa 

Agreed 

0.26 

#92510 

FMMb  for  MV  impiMil 

1.50 

Agreed  . 

1.50 

92516 

Fedel  naive  funcHon  tMl 

043 

ngrawi  ........ 

DorrastiKt 

QiS 

#92525 

Orat  luncMon  wttutHon 

1.61 

'"""'"*"*""'*""** 

1  13 

#92526 

••••••»•■■••••• 

Onibncliortewipy 

0:64 

, 

Deereesed... 

0.52 

92546 

26 

SinuMiidri  matonet  tetl 

0.29 

■  ■■»«■■■ ■«■«»■«» 

„ _.._...... 

Agreed  . — 

0.29 

#92579 

Vimt  aufomrtry  (vra) 

»■■■—■■■ -->■■■» 

B*> •>•>•■•••• ■■■■■■■■■■■ 



0 

#92607 

1 

Oral  ipMGtt  dMioe  ewat 

1.50 

a  aaaaaaa  ■•••••••••  WAaaa  • 

Decreesed .~ 

1.11 

#92566 



ModMy  ont  ipeecf)  diwioe  _„.......... 

a96 

■  •••■■■■■••■■a    ■»•■••■• 

__.„... 

Decreesed.- 

0.73 

#92967 

nswKin  01  mno  ww  .. — ............. 

20.66 

»■■■■»■»»■■*»»■»»»»«»«** 

. ...■■•■■.■•■.«.•....•• 

Agreed 

20.69 

96672 

26 

MuMte  IMI.  one  fbar 

1.50 

................ 

Agreed  ....... 

1.50 

95000 

26 

Motor  nanw  oondudion  toot 

0.42 

Agreed  .. — 

0.42 

#95903 

26 
261 

Motor  nirve  oonducNon  test 

aoo 

0l34 

Agreed 

Agreed 

0.60 

95604 

■   " 

0.34 

96625 

26| 

Somatoeonooiy  tBothiQ  ........._........ 

0.81 
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Decreesed ... 

0.54 

#96626 
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0.81 

■  •••*•■  ••■•>•  ■•■•«••■••• 

Decreesed ... 

0.54 

#95027 

Sj 

Somaloeeneoiy  toriing ._. 

0.81 

■  •«  >••■•«  ••*•■•••■  ■••••• 

Decreesed ... 

0.54 

#96600 

Viouit  OMOtcad  potanM  tM 

0.36 

■  »«••••»••    •••■•■■•M 

..a-........-.,.....,^- 

Agreed 

,0.35 

#96634 

26! 

•H  rrtox  tMt 

0.51 

•  •>■•••••••••     •     *«•••••• 

•«M     •     •                                            MM* 

Agreed 

0.51 

#96636 

261 

K  ie6ox  tool 

0.56 

Agreed 

Agreed  . — 

055 

97116 

1 

Qrt«eMngihenpy 

0.40 



0.40 

#97536 

SoN  coie  nviQmont  tnMng  ............ 

0.45 

Decreeeed... 

0.33 

#97537 

,..^^.^~„ 
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045 
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0.33 

#97542 

._ 
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■■■«■■.«,  .. 

0.45 

—•„„..«.«.••.« 
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025 

#97703 

...... 1 
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0.45 
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0.25 

96236 

........„._„! 
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1M 



...^ 

Agreed  . — 

1.06 

#96236 

HoopMri  dtadwg*  day 

1.75 

.—.»—.■ ».■■»»«■ 

»»»a..i»aa.».aa«a»aa— aa 

Agreed  — .... 

1.75 

#96436 

1.50 
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b.  Discussion  of  codes  for  which  the 
reaxnmendations  were  not  accepted  or 
for  which  darification  of  the  code  is 
necessoTV. 

The  foUowing  is  a  summary  of  our 
iati(male  for  not  accepting  puticular 
recommendations.  R  is  arruiged  by  type 
of  service  in  CPT  code  order.  We  have 
included  in  this  section  a  clarification  of 
the  intended  use  of  one  family  of  codes 
for  whidi  we  accepted  the  RUC 
recommendations.  This  siunmary  refsrs 
only  to  work  RVUs. 

Exploration  of  penetrating  wounds 
(CPT  codes  20100  through  20103). 

We  accepted  the  RUC 
recommendations  for  these  codes  but 
are  concerned  that  they  could  be 
inappropriately  used  to  report  the  repair 
of  woimds.  Therefore,  we  are  providing 
a  clarification  of  the  codes  based  on  the 
language  that  will  be  included  in  CPT 
1996. 

These  codes  are  lued  to  report  the 
treatment  of  woimds  resulting  from 
penetrating  trauma  that  require  surgical 
exploration  and  enlargement  of  the 
wound,  extension  of  dissection  (to 
determine  penetration),  debridement, 
removal  of  forei^  body(8),  ligation  or 
coagulation  of  minor  subcutaneous  and/ 
or  muscular  blood  vessel(s),  of  the 
subcutaneous  tissue,  muscle  fascia,  and/ 
or  muscle.  If  a  repair  is  done  to  major 
Uood  vessel(s)  requiring  thoracotomy  or 
laparotomy,  those  specific  code(s) 
woidd  supersede  the  use  of  CPT  codes 
20100  through  20103.  These  codes 
should  not  be  used  to  report  simple, 
intermediate,  or  complex  repair  of 
woimd(s)  that  do  not  require 
mlargement  of  the  wound,  ext^ision  of 
dissection,  etc.,  as  stated  above. 

Blood-derived  peripheral  stem  cell 
harvesting  for  transplantation,  per 
collection  (CPT  code  38231). 

The  RUC  recommended  1.74  RVUs 
based  on  its  determination  that  the  work 
is  equivalent  to  the  work  of  CPT  code 
36520  (Therapeutic  apheresis).  We 
believe  that  the  woric  associated  with 
this  procediue  is  less  than  that  for  CPT 
cbde  36520  in  that  the  patients  are  less 
ill  and  the  risk  of  complications  is  much 
less.  In  addition,  patients  require  less 
physician  monitoring,  and  the 
procedure  is  more  likely  to  be 
performed  on  an  outpatient  basis.  We 
believe  the  work  is  comparable  to  a 
level-5  evaliution  and  management 
service  (CPT  code  99215),  which  is 
assigned  1.50  RVUs. 

However,  as  with  therapeutic 
apheresis.  we  do  not  permit  payment  for 
both  harvesting  and  certain  evaluation 
and  management  codes  on  the  same 


date.  Specifically,  we  do  not  allow 
separate  payment  for  CPT  codes  99211 
through  99215  (Established  patient 
office  or  other  outpatient  visits).  99231 
through  99233  (Subsequent  hospital 
care),  and  99261  through  99263  (Follow- 
up  inpatient  consultations)  on  the  same 
date  that  CPT  code  38231  (Stem  cell 
harvesting)  is  furnished  becaiise  it 
would  allow  duplicate  payment  for  the 
evaluation  and  management  service. 
Physicians  furnishing  stem  cell 
harvesting  services  may  choose  to  bill 
for  the  appropriate  evaluation  and 
managranent  visit  or  consultation  code 
indicating  the  level  of  services 
furnished  rather  than  billing  for  the 
stem  cell  harvesting.  This  will  permit 
physicians  to  be  paid  for  the  level  of 
service  furnished. 

Separate  payment  will  be  allowed  for 
physician  services  furnished  to  establish 
the  required  vascular  access  if 
performed  by  the  physician  and  if  the 
criteria  for  payment  under  the 
appropriate  CPT  code  are  satisfied.  We 
will  also  allow  separate  billing  for  CPT 
codes  99221  through  99223  (Initial 
hospital  visit),  CPT  codes  99241  tim>ugh 
99245  and  99251  through  99255  (Initial 
consultations),  and  CPT  code  99238 
(Hospital  discharge  service)  when  billed 
on  the  same  date  as  CPT  code  38231 
(Stem  cell  harvesting)  because  the  work 
associated  with  these  evaluation  and 
management'sendces  is  not  included  in 
work  RVUs  assigned  to  the  stem  cell 
harvesting.  These  policies  are  consistent 
with  the  policies  for  therapeutic 
apheresis  that  were  established  for  the 
1995  fee  schedule. 

Transperineal  placement  of  needles 
or  catheters  into  prostate  for  interstitial 
radioeliement  application,  with  or 
without  cystoscopy  (CPT  code  55859). 

We  received  a  RUC  recommendation 
of  14.00  RVUs  based  upon  the  use  of 
CPT  code  61770  (Stereotactic 
localization,  any  method,  including  burr 
hole(s)  with  insertion  of  catheters)  for 
brachytherapy)  as  a  reference  procedure. 
We  believe  that  these  RVUs  are  too  high 
and  disagree  with  the  RUC's  use  of  CPT 
code  61770  as  a  reference  procedure;  we 
view  that  procedxire  as  requiring  greater 
technical  skill,  mental  effort,  and 
judgment.  The  recommended  14.00 
RVUs  are  hi^er  than  the  RVUs  assigned 
to  CPT  code  55860  (Exposure  of 
prostate,  any  approach,  for  insertion  of 
radioactive  substance),  which  is 
assigned  13.33  RVUs.  This  is  an  open 
surgical  procedure  with  significantly 
more  postprocedure  work  than  CPT 


code  55859,  which  can  be  perfumed  on 
an  outpatient  basis. 

file  placement  of  needles  or  catheters 
into  the  prostate  is  performed  under 
ultrasonic  guidance,  and  the  guidance  is 
separately  reported  by  new  CPT  code 
76965  for  which  we  accepted  the  RUC 
recommendation  of  1.34  RVUs.  In 
addition,  CPT  also  directs  separate 
reporting  of  the  interstitial  radioelement 
application  (CPT  codes  77776  through 
77778).  CPT  code  77778  (Interstitial 
radioelement  application,  complex)  is 
the  code  most  likely  to  be  reported.  We 
assigned  10.46  RVUs  to  this  code.  Thus, 
a  physician  performing  all  aspects  of 
this  procedure  would  report  all  three 
codes  witii  25.80  total  RVUs  if  we 
accepted  the  RUC  recommendation  of 
14.00  for  code  55859. 

We  believe  it  is  possible  that 
urologists  responding  to  the  surveyed 
vignette  may  have  misunderstood  that 
this  code  is  used  to  report  only  the 
placement  of  the  needles  or  catheters 
into  the  prostate  and  that  they 
inadvertently  included  in  their 
estimates  of  work  the  separately 
reported  work  of  ultrasonic  guidance 
and  application  of  the  radioelements. 
We  oeUeve  that  a  more  appropriate 
reference  procedure  than  a 
neurosurgical  procedure  would  be 
another  prostate  procedure  that  can  be 
performed  on  an  outpatient  basis.  We 
selected  CPT  code  55700  (Biopsy, 
prostate;  needle  or  punch,  single  or 
multiple,  any  approach),  which  is 
assigned  1.57  RVUs.  Because  of  the 
increased  intraoperative  time  and 
complexity  as  well  as  the  increased 
surgical  risk  associated  with  CPT  code 
55859,  we  have  increased  the  RVUs 
four-fold  to  6.28  RVUs.  In  addition  we 
added  2.01  RVUs,  the  RVUs  assigned  to 
CPT  code  52000,  to  reflect  the  added 
work  of  the  cystoscopy.  This  addition 
results  is  the  assignment  of  8.29  RVUs 
for  CPT  code  55859. 

Vaginal  birth  after  cesarean  (CPT 
codes  59610,  59612.  59614.  59618. 
59620.  and  59622). 

The  CPT  has  added  a  new  section  to 
the  1996  edition  for  "delivery  after 
previous  cesarean  delivery."  Included 
in  this  section  are  six  new  codes  that  are 
used  to  report  the  services  furnished  to 
patients  who  have  had  a  previous 
cesarean  deUvery  and  who  present  with 
the  expectation  of  a  vaginal  delivery.  If 
the  patient  has  a  successful  vaginal 
delivery  after  a  previous  cesarean 
delivery  (VBAC),  then  either  CPT  code 
59610,  59612,  or  59614  is  reported.  If 
the  attempt  is  unsuccessful  and  another 
cesarean  delivery  is  carried  out,  either 
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CPT  code  59618. 69620,  or  59622  is 
leported.  The  RUC-reoominended  RVUs 
for  aU  six  codes  tkat  added  varying 
incmnents  of  wo^  to  the  RVUs  of  the 


t 


six  existing  codes  that  are  used  to  report 
routine  vaginal  and  cesarean  deliveries. 
The  following  table  includes  the  RVUs 
for  the  six  existing  codes,  the  RUC 


recommendations  for  the  six  new  VBAC 
codes  and  the  diffsrence  in  RVUs  for 
each  of  the  six  pairs. 


SMQO 

59409 
50410 
50610 
50514 
50615 


ExisKng  (Mvecy  code 


t: 


RVUs  of  exist- 
ing daiyery 
code 


zaeo 

13.28 
14.44 
23.67 
15.30 
16.55 


Corresponding 
newVBAC 


code 


50610 
50612 
50614 
50618 
50620 
50622 


RUC-Reo- 

ommended 

RVUsfornew 

VBAC  code 


22.63 
.15.00 
16.00 
25.03 
16.75 
17.94 


RVU  de- 
ference 


1.64 
1.72 
1.56 
1.36 
1.36 
1.39 


HCFA 
RVUs 


22.56 

14.84 
15.96 
25.23 

16.95 
18.11 


While  we  accep^  the  RUC  conclusion 
that  VBAC  service^  entail  more 
physician  work  aqd  that  the  existing 
dehvery  codes  ar^  appropriate  reference 
points,  we  disagreb  with  the  variable 
and  small  differences  in  work  from  one 
code  to  the  next.  We  believe  the 
increased  stress,  Qental  effort,  and 
judgment  associated  with  VBAC  is  the 
same  regardless  of  the  particular 
deUvery  service  furnished.  Therefore, 
we  are  adding  1.56  RVUs  (the  median 
RVUs  of  the  abovei  difiwences)  to  each 
of  the  existing  delhrery  codes.  This 
results  in  the  inteiim  RVUs  identified  in 
the  last  column  of  the  table  as  "HCFA 
RVUs." 

End-^tage  renal  tiisease  services,  per 
dayia>T codes  90922  through  90925). 
CPT  1996  will  include  faux  codes  for 
the  r^Kwting  of  end-stage  renal  disease 
services  on  a  per  dby  rather  than  per 
month  basis.  We  did  not  accept  the  RUC 
recommendations  for  these  codes  that 
were  based  on  the  RUC's 
recommendations  for  the  monthly  codes 
(CPT  codes  00918  through  90921).  As 
discussed  in  section  VI.B.l.b.  of  this 
final  rule,  new  RVUs  emerged  from  the 
refinement  panel  ratings  for  these  codes. 
We  calculated  work  RVUs  for  the  foiu- 
"per  day"  end-stags  renal  disease  codes 
by  dividing  the  RVUs  of  the  "per  full 
month"  codes  by  30.  Tliis  led  to  the 
assignment  of  0.37  RVUs  to  CPT  code 
90922.  0.28  RVUs  to  CPT  code  90923, 
0.24  RVUs  to  CPT  ^ode  90924,  and  0.15 
RVUs  to  CPT  code  90925. 

Evaluation  of  swpllowing  and  oral 
function  forfeedina  (CPT  code  92525). 

The  RUC  made  i|s  recommendation  of 
1.61  RVUs  based  on  a  clinical  vignette 
of  an  inpatient  whose  evaluation 
included  a  bariiun  swallow.  The  RUC 
lowered  the  specialty's  recommendation 
to  better  account  ft*  the  times  when  the 
baiiiun  swallow  m|ght  not  be  done.  We 
believe  the  RVUs  recommended,  which 
are  between  the  RVUs  of  a  level-3 


inpatient  consultation  (CPT  code 
99253).  with  1.56  RVUs.  and  a  level-4 
inpatient  consultation  (CPT  code  99254) 
%vith  2.27  RVUs.  are  too  high.  While  we 
believe  that  the  intraservice  work 
determined  by  the  survey  for  the 
vignette  may  be  reasonable,  we  do  not 
believe  that  the  siuveyed  vignette 
represented  a  typical  patient 

Our  data  suggest  that  this  procedure, 
which  was  formerly  reported  by  CPT 
code  92506,  is  performed  primarily  in 
the  physician's  ofBce.  We  took  into 
consideration  that  the  procedure  is 
currently  reported  using  CPT  code 
02506,  which  is  assigned  0.86  RVUs.  We 
then  took  into  account  that  the  barium 
swallow  is  probably  included  in  at  least 
50  percent  of  the  cases  andUhat  the 
evaluation  of  the  barium  swallow  is  an 
integral  part  of  the  procedure. 
Therefore,  we  added  half  the  value  of 
CPT  code  74230  (Swallowing  function, 
pharynx  and/or  esophagus,  with 
cineradiography  and/or  video),  which  is 
assigned  0.54  RVUs  to  the  0.86  RVUs  for 
CPT  code  92506  resulting  in  an 
assignment  of  1.13  RVUs  to  CPT  code 
92525.  These  RVUs  are  slightly  higher 
than  the  RVUs  of  CPT  code  99242, 
which  is  the  code  for  a  level-2  ofGce 
consultation,  the  components  of  which 
include  an  expanded  problem-focused 
history,  an  expanded  problem-focused 
examination,  and  straightforward 
medical  decision  making. 

Treatment  of  swallowing  dysfunction 
and/or  oral  function  for  feeding  (CPT 
code  92526). 

The  RUC  recommended  0.64  RVUs 
based  on  a  clinical  vignette  of  an 
inpatient  similar  to  the  patient 
described  in  the  vignette  used  for  CPT 
code  92525  described  above.  Our  data 
suggest  that  this  procedure,  which  is 
currently  reported  using  CPT  code 
92507,  also  is  performed  primarily  in 
physicians'  offices.  Because  we  believe 


the  siuv^ed  vignette  does  not  describe 
a  typical  patient,  we  reduced  the  RUC 
recommendation  for  CPT  code  02526  to 
0.52  RVUs,  which  are  the  same  RVUs  as 
those  for  CPT  code  92507  (Speech, 
language  or  hearing  therapy,  with 
continuing  medical  supervision; 
individual).  These  RVUs  are  slightly 
less  than  the  RVUs  assigned  to  a  mid- 
level  office  visit  (CPT  code  09213),  with 
0.55  RVUs.  which  typically  requires  15 
minutes  of  face-to-face  time  with  a 
physician. 

Visual  reinforcement  audiometry 
(VRA)  (CPT  code  92579). 

The  RUC  made  no  recommendation 
for  RVUs  for  this-procedure.  As  with 
most  of  the  audiologic  function  tests,  we 
dp  not  believe  this  service  requires 
performance  by  a  physician. 
Consequently,  we  have  not  assigned 
physician  work  RVUs  to  this  code. 
However,  we  have  assigned  0.60 
practice  expense  RVUs  and  0.07 
malpractice  expense  RVUs. 

Evaluation  for  use  and/or  fitting  of 
voice  prosthetic  or  augmentative/ 
alternative  communication  device  to 
supplement  oral  speech  (CPT  code 
92597). 

The  RUC  recommended  1.50  RVUs. 
We  believe  the  recommended  RVUs  are. 
too  high  because  they  are  comparable  to 
the  highest  level  established  patient 
office  visit.  CPT  code  99215,  the 
components  of  which  include  a  * 

comprehensive  history,  a 
comprehensive  examination,  and 
medical  decision-making  of  high 
complexity.  We  do  not  Iralieve  the  work 
of  these  two  services  is  comparable. 
Rather,  we  believe  the  work  associated 
with  CPT  code  92597  is  sl^tly  less 
than  the  work  associated  with  a  level- 
3  new  patient  office  visit  (CPT  code 
99203)  with  1.14  RVUs  and  a  level-2 
inpatient  consultation  (CPT  code  09252) 
with  1.13  RVUs.  Therefore,  we  have 
assigned  1.11  RVUs  to  CPT  code  92597. 
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Modification  of  voice  prosthetic  or 
augmentath/e/ahemative 
communication  device  to  supplement 
oral  speech  (CPT  code  92598). 

The  RUC  recommended  0.99  RVUs, 
which  are  higher  than  the  RVUs 
assigned  to  a  level-4  established  patient 
office  visit  (CPT  code  99214).  with  0.94 
RVUs.  We  believe  that  the 
recommendation  is  too  high.  However, 
we  believe  that  the  relative  relationship 
between  this  service  and  CPT  code 
92597,  as  established  by  the  RUC. 
should  be  maintained.  Thus,  we 
calculated  the  interim  RVUs  by 
multiplying  the  recommended  0.99 
RVUs  by  74  percent  (0.99x1.11/1.5) 
representing  the  percentage  of  the  RUC- 
recommended  RVUs,  which  we 
accepted  for  the  preceding  code.  This 
calculation  results  in  0.73  interim  RVUs 
for  CPT  code  92598. 

Short-latency  somatosensory  evoked 
potential  studies,  stimulation  of  any/all 
peripheral  nerves  or  skin  sites, 
recording  from  the  central  nervous 
system  (CPT  codes  95925  through 
95927). 

The  existing  code  for  the  reporting  of 
somatosensory  testing  is  OPT  code 
05925.  The  descriptor  in  CPT  1995  is 
"Somatosensory  testing  (e.g.,  cerebral 
evoked  potentials),  one  or  more  nerves." 
CPT  revised  existing  CPT  code  95925  by 
splitting  it  into  three  codes  (95925, 
95926,  and  95927),  which  will  be  used 
to  report  testing  of  the  upper  limbs, 
lower  limbs,  and  trunk  or  head, 
respectively.  Cxurently,  0.81  RVUs  are 
as^gned  to  CPT  code  95925.  The  RUC 
viewed  the  coding  change  as  editorial 
and  recommended  0.81  RVUs  for  each 
of  these  codes.  While  we  agree  that  the 
same  RVUs  should  be  assigned  to  the 
three  codes,  we  have  not  accepted  the 
specific  recommendation  of  0.81  RVUs 
because  we  do  not  view  it  as  an  editorial 
change.  We  believe  that  the  RUC  failed 
to  take  account  oT  the  fact  that  some 
patients  will  require  testing  of  both  the 
upper  and  lower  limbs  dining  an 
encounter  and  that,  under  the  existing 
code,  only  one  unit  of  service  can  be 
reported  regardless  of  the  number  of 
nerves  tested  because  the  descriptor 
specifies  "one  or  more  nerves."  We 
estimate  that  the  cases  previously 
reported  with  CPT  code  95925  will  be 
reported  under  the  new  and  revised 
codes  as  follows:  About  50  percent  will 
be  reported  with  revised  CPT  code 
95025;  about  50  percent  will  be  reported 
as  new  CPT  code  95926;  about  1  percent 
will  be  reported  as  CPT  code  95927;  and 
50  percent  of  all  testing  will  involve 


both  CPT  codes  95925  and  95926  during 
the  same  encounter.  Using  these 
estimates,  we  adjusted  the  RVUs  for  the 
three  codes  so  that  the  total  munber  of 
RVUs  under  the  new  codes  will  be  the 
same  as  the  total  number  of  RVUs  under 
the  old  codes.  This  results  in  a  decrease 
of  the  RUC's  recommendation  of  0.81 
RVUs  for  each  of  the  codes  to  0.54  RVUs 
for  each  of  the  codes.  ^ 

Adoitkjnal  Cooes 


CPT  code 


97535 


Description 


97537 


97542 
97703 


SeH  care/home  management 
training  (eg.  activities  of  daily 
living  (ADL)  and  compensatory 
training,  meal  preparation, 
safety  procedures,  and  instruc- 
tions in  use  of  adaptive  equip- 
ment) direct  one  on  one  corv 
tact  bf  provider,  each  15  mlrv 
utes. 

Community/vMork  reintegration, 
training  (eg,  stropping,  trans- 
portation, money  martagement, 
avocational  activities  and/or 
work  environment/modiftcation 
analysis,  work  task  analysis), 
direct  one  on  one  contact  t)y 
provider,  each  15  minutes. 

Wt>eek:t)air  management^propul- 
sion  training,  eadi  15  minutes. 

Checkout  for  orthotte/prosthetic 
use.  established  patient,  each 
15  minutes. 


Committee  Review  Board  to  assign  0.45 
RVUs  to  CPT  code  97110  and  several 
other  of  the  therapeutic  procedures,  we 
now  plan  to  refer  these  codes  back  to 
the  RUC  Health  Care  Professionals 
Advisory  Committee  Review  Board  for 
its  reconsideration,  and  we  will  notify 
the  RUC  of  oiu  concerns.  In  addition, 
we  seek  public  comments  on  this  issue. 

For  new  CPT  codes  97535  and  97537. 
we  believe  the  recommended  0.45  RVUs 
are  too  high.  Since  they  are  currently 
reported  using  CPT  code  97540 
(Training  in  activities  of  daily  living 
(self  care  skills  and/ or  daily  life 
management  skills);  initial  30  minutes,^ 
each  visit),  which  has  0.44  RVUs,  we 
divided  the  RVUs  for  CPT  code  97540 
by  2  to  arrive  at  RVUs  for  15  minutes 
and  added  50  percent  to  account  for  the 
prework  and  postwork  inherent  in  the 
service.  This  results  in  0.33  RVUs  for  .^ 
CPT  codes  97535  and  97537. 

For  new  CPT  codes  97542  and  97703, 
we  believe  the  recommended  0.45  RVUs 
are  too  high.  We  believe  these  services 
are  comparable  to  attended  modality 
services  such  as  manual  electrical 
stimulation  (CPT  code  97032),  with  0.25 
RVUs.  Therefore,  we  have  assigned  0.25 
RVUs  to  both  CPT  codes  97542  and 
97703. 


The  RUC  Health  Care  Professionals 
Advisory  Committee  Review  Board 
recommended  0.45  RVUs  for  each  of 
these  services  on  the  basis  of  their 
comparability  to  other  physical 
medicine  codes,  for  example,  CPT  code 
97110  (Therapeutic  procediue,  one  or 
more  areas,  each  15  minutes; 
therapeutic  exercises  to  develop 
strength  and  endurance,  range  of  motion 
and  flexibility).  While  we  agree  that 
these  new  services  appropriately  are 
compared  to  other  therapeutic 
procedmes,  oiu  review  of  the  new 
services  causes  us  to  believe  that  the 
interim  RVUs  we  assigned  to  the 
therapeutic  procedures  services  may 
have  been  too  high  relative  to  other 
services  on  the  fee  schedule,  for 
example,  evaluation  and  management 

services. 

We  have  decided  to  maintain  the 
interim  RVUs  for  the  physicd  medicine 
and  rehabilitation  codes  (CPT  codes 
97010  through  97770)  as  interim  RVUs 
on  the  1996  fee  schedule  so  that  we  will 
have  additional  time  to  re-evaluate 
them.  While  we  acknowledge  that  we 
accepted  hist  year's  reconunendations  of 
the  Health  Care  Professionals  Advisory 


CPT  code 

Description 

99238  

99239  

Hospital  discharge  day  manage- 
ment; 30  minutes  or  less. 

Hospital  dtecharge  day  manage- 
ment; more  than  30  minutes. 

We  agreed  with  the  RUC 
recommendation  of  1.06  RVUs  for  CPT 
code  99238  and  1.75  RVUs  for  CPT  code 
99239.  The  reporting  of  CPT  code  99239 
must  be  supported  by  documentation  in 
the  patient's  medical  record  of  the  time 
spent  by  the  physician  furnishing  the 
service  as  well  as  documentation  of  the 
actual  services  furnished.  Time  spent  by 
individuals  other  than  the  physician 
should  not  be  considered  in  selecting 
the  appropriate  hospital  discharge  day 
management  code. 
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UMI 


CPToods 

1  Oaaolplion 

99411  ._ 

Pw»wll>»   nwddm  counting 

ancVor,  iW(    tador    rwiuoiion 

MHv^lionO)  prowidad  to  indl- 

vlduahiin  a  gnM>  MMng  (sap- 

iTMaiyBOfflinuiet. 

90412  ..... 

ancVor ,  rWt    factor    reduction 

inlBr»e»iuii(s)  piDvidad  to  kvf- 

viduaisiin  a  group  MMng  (aep- 

matotyaOminutoi. 

We  agreed  with  tie  RUC 
raccHnmendations  cf  0.15  RVUs  for  CPT 
code  9941 1  and  0.2$  RVUs  for  CPT  code 
99412.  While  these  senicas  are  not 
covered  by  Medicare,  we  believe  it  is 
important  to  state  the  assumpticHis  we 
made  in  agreeing  vr^th  the  RUC- 
recommmded  RVU#.  The  intent  of  the 
codes  is  to  represent  an  interactive 
service  between  thelpatient  and  the 
physician.  We  expeit  that  the 
interaction  will  be  documented  in  each 
patient's  individual  tmedical  record.  In 
addition,  since  the  $ VUs  are  based  cm 
physician  woric.  thetcodes  should  not  be 
reported  unless  they  are  personally 
pa  formed  by  a  f^ytician;  they  should 
not  be  used  to  report  group  preventive 


medicine  counseling  furnished  by 
anyone  other  than  a  physician.  Nor  is 
the  service  to  be  reported  if  it  is 
furnished  in  a  place  of  service  oth«- 
than  the  physician's  office.  Fimdly.  the 
assigned  RVUs  an  based  on  a  group  of 
two  to  five  persons  far  CPT  code  99411 
and  a  group  of  two  to  six  persons  for 
CPT  code  99412.  Preventive  medicine 
furnished  to  groups  larger  than  these 
should  be  reported  using  code  99249 
which  is  for  the  rep<Hting  of  preventive 
medicine  services  not  listed  in  CPT. 

c.  Temporary  alpha-numeric  HCFA 
Common  Procedure  Coding  System 
codes. 

Pot  the  1996  Medicare  iise  schedule 
for  physicians  services,  we  have 
estulished  several  new  alpha-numeric 
HCFA  Common  Procedure  Coding 
Syston  (HCPCS)  codes  for  the  reporting 
of  cntain  new  services  that  are  not 
clearly  described  by  existing  CPT  codes. 
In  this  section,  we  discuss  our  rationale 
for  mtablishing  the  codes  as  well  as  the 
bads  of  the  interim  RVUs  we  have 
assigned  to  them.  We  view  these  codes 
as  temporary  since  we  will  be  referring 
them  to  the  CPT  Editorial  Panel  for 
posdble  inclusion  in  futiue  editions  of 
the  CPT. 


Meosursment  of  post-voiding  residual 
urine  and/or  bladder  capacity  by 
uhnuound  (HCPCS  code  GOOSO). 

Measurement  of  postvoiding  residual 
(PVR)  urine  and/or  bladder  capacity  can 
be  dcme  by  simple  diagnostic 
catheterization.  It  can  also  be  done  by 
ultrasoimd  using  either  traditiorud 
sonographic  equipment  or  smaller  less 
expensive  equipment  whose  capacity  is 
liiDited  only  to  bladder  volume 
determination.  When  done  by 
catheterization.  CPT  code  53670.  with 
0.74  RVUs,  is  reported.  When  done  by 
ultrasoimd.  CPT  code  76857,  pelvic 
echography,  with  1.65  RVUs,  is  reported 
whether  done  using  traditional 
equipment  or  the  dialler  bladder  scan. 
There  is  presentiy  no  separate  CPT  code 
for  a  bladder  scan  only.  Both  individual 
carriers  and  a  manufacturer  of  bladder 
scanning  devices  have  recommended 
that  we  establish  a  separate  code  to 
distinguish  bladdOT  scans  from  general 
pelvic  scans  because  they  believe  that 
payment  for  CPT  code  76857  is  too  hig^ 
for  only  a  bladder  scan  to  determine 
PVR.  We  agree  with  tiiis 
recommendation  and  are  issuing  die 
new  HCPCS  code  GOOSO. 


HCPCS  oode 


Q0060 , 


^ 


Work 
RVUs 


0.00 


Practice  RVUs 


0.81 


Miripractioe 
RVUs 


0.06 


Total 
RVUs 


0J6 


We  believe  that  this  bladder  scan 
performs  the  same  fiinction  as  a  simple 
diagnostic  catheteri^tion  but  without 
the  risk  of  infection.  To  recognize  the 
slightiy  hidier  equipment  costs,  we 
have  estabUshed  interim  total  RVUs  for 
bladder  scan  of  0.861  or  about  0.12  RVUs 
higher  than  for  cathjtwization.  We  have 
not  assigned  physidto  work  RVUs  for  a 
bladder  scan.  We  aoOMCt  that  the  scan—- 
will  be  performed  after  a  physician  has 
examined  the  patient  and  determined 
the  medical  necessity  for  a  bladder  scan. 
Ph)rsician  interpretation  of  the  scan  is 
included  in  the  associated  evaluation 
and  maaaaement  service. 

Lung  volume  leduftioji  surgery 
(reduction  pneumoplasty)  eg,  lung 
shaving,  lung  conUntring,  urdlattmd  or 
bilateral  (HCPCS  code  G0061). 

Lung  volume  reduction  surgery,  also 
termed  reduction  pneumoplasty.  lung 
Slaving,  or  hmg  contouring  is  a 
procedure  performed  to  improve 
pulmonary  functim  in  patients  with 
severe  emph]rsema.  Medicare  has  not 
established  that  the  arocedure  is 


reasonable  and  necesssay  for  the 
diagnosis  or  treatment  of  illness  or 
injury.  Therefore,  we  have  excluded  this 
procedure  from  coverage  under  the 
provisions  of  section  1862(a)(1)(A)  of 
the  Act 

Although  we  have  assigned  a 
noncoverage  indicator  of  "N"  to  this 
code,  we  are  providing  interim  RVUs  for 
those  who  look  to  the  Medicare  fee 
schedule  for  information  on  the  relative 
value  of  all  physicians  services 
including  those  not  covered  by 
Medicare. 

We  believe  the  procedure  is  most 
often  being  reported  as  wedge 
re8ection(s)  of  the  lung  using  CPT  code 
32500,  which  has  13.10  work  RVUs. 
Based  on  discussions  with  carrier 
medical  direct(»s,  we  believe  that  lung 
voliune  reduction  surgery  is  more 
difficult  than  wedge  re8ection(s).  After 
considering  existing  CPT  codes  for  other 
pulmonary  procediues,  we  have 
assigned  17.62  RVUs  on  an  interim  basis 
to  HCPCS  code  G0061.  These  are  the 
same  RVUs  assigned  to  total  pulmonary 


decortication  (CPT  code  32220),  which 
we  believe  is  similar  to  limg  reduction 
surgery  in  terms  of  physician  work. 

V.  Issues  for  Discussion 

A.  Five-Year  Refinement  of  Relative 
Value  Units 

Section  1848(c)(2)(B)(i)  of  tiie  Act 
requires  that  we  review  all  RVUs  no  less 
often  than  every  5  years.  Since  we 
implemented  the  physician  fee  schedule 
effective  for  services  furnished 
beginning  January  1 , 1 992 ,  we  have 
initiated  the  5-year  refinement  of  RVUs 
that  will  be  effective  for  services 
furnished  beginning  January  1, 1997. 

All  work  RVUs  included  in  the 
December  1994  final  rule  (59  FR  63617) 
were  subject  to  comment.  During  the     " 
comment  period,  which  closed  on 
F^ruary  6, 1995,  we  received 
approximately  500  public  comments  on 
approximately  1,100  procedure  codes. 
After  review  by  our  medical  staff,  we 
forwarded  conunents  on  approximately 
700  CPT  codes  for  consideration  by  the 


American  Medical  Association/ 
Specialty  Society  Relative  Value  Update 
Committee  (RUC). 

After  a  thorough  review  of  the  RUC 
recommendations,  we  will  announce 
any  jvoposed  changes  to  the  work  RVUs 
in  die  Federal  Register  in  early  1996 
and  provide  an  opportunity  fat  the 
public  to  comment  before  we  finalize 
the  changes. 

B.  Resource-Based  Practice  Expense 
Relative  Value  Units 

With  the  exception  of  anesthesia 
services,  physician  services  and  other 
diagnostic  services  paid  imder  the 
physician  fee  schedule  have  practice 
expense  and  malpractice  expense  RVUs. 
Payments  for  practice  expense  RVUs 
accoxmt  for  approximately  42  percent  of 
physician  fee  schedule  payments. 
The  practice  expense  KVUs  are 
derived  from  historical  allowed  charge 
data.  The  common  criticism  is  that  the 
practice  expense  RVUs  are  not  truly 
resource-based  because  they  are  not 
based  on  resource  costs. 

Section  121  of  the  Social  Security  Act 
Amendments  of  1994,  Public  Law  103- 
432.  enacted  on  October  31, 1994, 
requires  the  Secretary  to  develop  a 
methodology  for  a  resource-based 
system  for  determining  practice  expense 
RVUs  for  each  physician  service.  In 
developing  the  methodology,  the 
Secretary  must  consider  the  staff, 
eqmpment,  and  supplies  used  in  the 
provision  of  medical  and  surgical 
services  in  various  settings.  The 
Secretary  must  report  to  the  Congress  on 
the  methodology  by  Jime  30, 1996.  The 
new  payment  methodology  is  effective 
for  services  furnished  in  1998.  There  is 
no  transition  provision  for  these 
services. 

We  awarded  a  contract  to  Abt 
Associates  in  March  1995.  Abt  will 
'    develop  a  luiiform  database  that  can  be 
used  to  support  a  niunber  of  analytical 
methods  (for  example,  microcoeting  or 
economic  cost  functions)  to  estimate 
practice  expense  per  service.  Abt  will 
also  provide  us  with  both  direct  and 
indirect  practice  expense  estimates  for 
all  services  paid  imder  the  physician  fee 
schedule.  We  expect  that  these 
estimates  will  vary  based  on  the  site 
where  the  service  is  furnished.  For 
example,  the  practice  expense  for  a 
physician  service  furnished  in  the 
hospital  outpatient  department  will 
differ  from  the  practice  expense  for  the 
same  service  performed  in  the 
physician's  office. 

As  we  pointed  out  in  our  July  26, 
1995  proposed  rule  (60  FR  38400).  Abt 


will  use  information  from  two  separate 
processes  to  generate  practice  expense 
RVUs  for  physician  services  (60  FR 
38417).  Through  the  use  of  Clinical 
Practice  Expert  Panels.  Abt  will  estimate 
the  expenses,  including  the  cost  of 
riinirAl  labor,  suppUos,  and  medical 
eqmpment  for  specific  physician 
services.  The  Clinical  Practice  Expert 
Panels  will  also  consider  whether 
additional  items,  such  as  the  cost  of 
administrative  services,  can  be  directiy 
assigned  to  individual  services.  The 
remaining  expenses  for  physician 
services  will  be  calculated  from  the 
information  obtained  through  the 
practice  expense  survey. 

Practice  Expense  Survey 

Abt  will  obtain  physician  practice 
specific  information  through  a  practice 
expense  survey.  Abt  expects  to  receive 
responses  fiom  approximately  3.000 
practices. 

The  survey  instrument  was  sent  to  the 
Office  of  the  Secretary  in  the 
Department  of  Health  and  Himian 
Services  on  August  7. 1995.  Under 
current  procedures,  the  Department  has 
a  60-day  period  to  review  this  survey. 
After  Departmental  clearance,  the  ^ 
survey  is  sent  to  the  Office  of 
Management  and  Budget  where  it  will 
imdergo  a  60-day  clearance  process. 
Under  the  current  schedule,  the  earliest 
clearance  on  the  survey  will  be  in  early 
December. 

We  expect  that  Abt  will  send  the 
survey  to  individual  practices  starting  in 
January  1996.  Abt  estimates  that  it  will 
take  approximately  7  months  for  its  staff 
to  mail  the  survey,  to  compile  the 
completed  responses,  and  to  assemble 
the  data  into  a  database. 

As  we  stated  in  the  July  26, 1995 
proposed  rule,  one  of  the  main 
objectives  of  the  practice  expense 
survey  will  be  to  collect  indirect 
practice  expenses  so  that  these  expenses 
can  be  related  to  individual  CPT 
procedure  codes. 

Clinical  Practice  Expert  Panels 

We  furnished  Abt  with  a  list  of  all  the 
codes  in  the  Medicare  physician  fee 
schedule  database  for  which  practice 
expense  RVUs  are  to  be  estimated.  As  a 
starting  point.  Abt  used  a  classification 
system  that  is  a  hybrid  of  the 
Ambulatory  Patient  Groups  system 
developed  by  3M  and  the  Berenson- 
Eggers-Holahan  (Urban  bistitute)  system 
to  group  the  codes  into  similar  families 
of  codes.  The  objective  was  to  sort  the 
codes  into  families  that  are  clinically 
related  and  have  relatively  comparable 


direct  costs.  This  system  was  reviewed 
by  our  medical  staff,  clinical 
consultants,  and  the  Clinical  Practice 
Expert  Panel  Technical  Expert  Group, 
the  advisory  group  for  the  overall  design 
of  the  i»oiect. 

At  a  HCFA-sponsored  public  meeting 
on  August  18. 1995,  a  draft  copy  of  this 
classification  system  was  provided  to 
various  specialty  groups.  These  groups 
were  given  the  opportunity  to  review 
the  families  of  codes  and  the  Clinical 
Practice  Expert  Panel  to  which  the 
family  was  assigned  and  to  suggest  one 
or  more  reference  codes  for  each  family. 
Abt  considered  these  comments  in  the 
development  of  the  final  classification 
system. 

At  this  time,  Abt  has  grouped  the 
codes  into  199  families.  These  femilies 
have  been  assigned  to  15  Clinical 
Practice  Expert  Panels.  Each  Clinical 
Practice  Expert  Panel  is  generally 
assigned  between  6  to  25  femilies.  A 
goal  is  to  keep  the  number  of  service 
families  per  Clinical  Practice  Expert 
Panel  manageable. 

Each  Clinical  Practice  Expert  Panel 
will  be  composed  of  up  to  15  members. 
Clinical  I*ractice  Expert  Panel 
membership  is  not  restricted  to 
practicing  physicians.  Clinical  Practice 
Expert  Panel  members  can  be  practice 
managers  and  nonphysidan  clinicians 
who  are  knowledgeable  about  physician 
practice  expenses.  There  will  be  a 
primary  care  physician  and  surgeon  on 
every  Clinical  Practice  Expert  Panel. 
The  remainder  of  the  Clinical  Practice 
Expert  Panel  members  will  be  composed 
of  the  primary  providers  of  the  services 
in  the  Clinical  Practice  Expert  Panel 

famiUes. 

The  Chnical  Practice  Expert  Panel  is 
to  reach  consensus  on  the  detailed 
direct  inputs  for  one  reference 
procedure  per  family.  The  following 
four  criteria  were  established  to  guide 
the  selection  process  of  the  reference 
procedure: 

•  The  service  should  be  commonly 
performed. 

•  The  service  should  have  a  mid- 
range  level  of  resource  usage  relative  to 
the  other  codes  in  the  family. 

•  The  service  should  be  a  code  whose 
definition  or  coding  application  has  not 
changed  in  the  last  several  years. 

•  The  variation  across  physicians  in 
the  way  the  service  is  performed  should 
be  minimal. 

A  Clinical  Practice  Expert  Panel 
Technical  Expert  Group  meeting  was 
held  on  September  7  and  8,  1995.  The 
Clinical  Practice  Expert  Panel  Technical 
EJqMrt  Group  devoted  its  attention  to 
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the  following  topic$:  semrice  fieanily 
composition  including  criteria; 
re£mnc»  piocadures  per  family; 
composition  of  the  ^^^"^f^^  Pnctice 
Expin  Panel:  dnd  the  process  fior 
conducting  the  Clinical  Practice  Expert 
Panels,  in  particulat.  the  woricsheeU  to 
be  cMnpleted. 

Future  Scheduled  ActivitMs 

A  mock  Clinical  Practice  Ejqiert  Panel 
meeting  will  be  held  in  January  1996. 
The  purpose  of  the  mock  riinir^il 
Practice  Expert  Panel  meeting  is  to  pre- 
test the  Clinical  Practice  Expert  Panel 
IMtKess  and  worksheets. 

The  first  series  of  Clinical  Practice 
Expert  Panel  meetiiKs  will  be 
conducted  beginning  in  late  January 
1996.  Before  theCli^cal  Practice  Expert 
Panel  meetings,  eadk  Clinical  Practice 
Expert  Panel  member  (and  if  it  so 
chooses,  specialty  gMup)  will  complete 
die  worksheets  on  the  resource  costs  of 
reference  procedure^.  Abt  will  compile 
these  data  and  provide  summary 
information  to  each  Clinical  Practice 
Expert  Panel  memb«.  The  Clinical 
Practice  Expert  Pan^  members  will  use 
a  consoisus  approadi  to  estimate  the 
direct  inputs  for  the  inference  services. 
The  second  series  bf  Clinical  Practice 
Expert  Panel  meetings  will  be 
conducted  in  the  spring  of  1996.  The 
Clinical  Practice  Exjjert  Panel  members 
will  use  an  extrapolation  process  to 
estimate  the  direct  c^ts  of  the  other 
nonreference  procec^ures  in  the  same 
fEunily.  j 

Data  collectian  (mkhe  practice 
expense  siuvey  will  be  completed  by 
June  1996.  Abt  will  deliver  data  files  by 
August  1, 1996.  We  expect  to  award 
multiple  contracts  toj  analyze  the  data. 
Abt's  report  on  the  analysis  of  the  data 
is  due  by  September  ;i996. 

We  expect  to  publish  the  proposed 
rule  in  the  Fedwal  Register  in  the 
spring  of  1997  and  tl^e  final  rule  in  the 
fall  of  1997.  We  will  implement  the 
lesource-based  practice  expense  RVUs 
beginning  January  1,  (1998. 

As  we  also  stated  it  the  July  26, 1995 
proposed  rxile,  this  discussion  of  our 
efforts  to  implement  the  requirement  in 
the  statute  to  develop  a  resource-based 
relative  value  scale  i$  for  informational 
purposes  and  is  not  at  formal  proposal. 
We  were  not  soliciting  comments  on  the 
proposal.  While  we  dkd  receive  several 
comments,  we  are  not  providing  a 
summary  of  these  comments  nor 
responses  to  them  because  it  was  not  a 
formal  proposal.  We  will,  however, 
consider  the  commenls. 


UMt 


C.  Case  Management  in  a  Fee-for- 
Serrice  System 

In  the  July  26, 1995  proposed  rule,  we 
solicited  information, 
recommendations,  and  isuggestions  from 
the  public  on  how  we  might  apply  case 
management  to  the  Medicare  fee-for- 
service  system.  While  the  comments  we 
received  addressed  the  issues  we  raised 
in  the  proposed  rule,  we  are  now 
seeking  comments  on  some  additioiud 
issues. 

We  are  currentiy  interested  in  paying 
physicians  for  the  management  of 
patients  with  specific  diagnoses.  We 
believe  that  physicians  often  provide 
extensive  case  management  to  patients 
with  certain  chronic  conditions  and  that 
these  management  activities  may 
maintain  or  improve  health  status.  We 
are  interested  in  learning  more  about 
which  patients  woidd  benefit  from  this 
case  management. 

We  are  also  exploring  various 
managed  care  options  within  the 
Medicare  fee-for-service  system.  We  are 
interested  in  receiving  public  comment 
about  the  appropriateness  and 
feasibility  of  creating  periodic  capitated 
payments  for  comprehensive 
management  of  medical  cases. 

Our  intent  at  this  time  is  to  solicit 
information,  recommendations,  and 
suggestions  from  the  public  on  how  we 
might  create  a  capitated  payment  for 
case  management.  We  are  particularly 
interested  in  the  following: 

•  What  t)rpes  of  patients  would 
benefit  fix>m  extensive  case 
management?  We  are  considering 
developing  bundled  payments  for 
physician  services  furnished  to  patients 
with  dementia  and  one  or  more  co- 
morbidities, diabetes,  hypertension,  or 
congestive  heart  failure.  We  are  seeking 
comments  on  these  and  other  types  of 
patients  who  would  benefit  from  case 
management.  Any  information  about  the 
types  of  services  that  should  be 
included  in  a  bundled  payment  for  care 
of  these  patients  and  data  on  the 
prevalence  of  a  given  medical  condition 
or  combination  of  conditions  in  the 
Medicare  population  would  be 
appreciated. 

•  What  is  an  appropriate  periodicity 
for  a  capitated  payment?  There  is 
precedent  in  the  Medicare  program  for 
monthly  and  weekly  capitated 
payments.  (Medicare  pays  on  a  monthly 
basis  for  physician  services  associated 
with  the  continuing  medical 
management  of  a  maintenance  dialysis 
patient  and  has  a  weekly  radiation 
therapy  management  payment.)  Do 


other  schedules  such  as  quarterly  at 
semiannually  make  more  sense  uir 
identifiable  groups  of  patients? 

VL  Provisions  of  the  Final  Rule 

The  provisions  of  this  final  rule,  for 
the  most  part,  restate  the  provisions  of 
the  Jidy  1995  proposed  rule.  This 
section  includes  die  following  changes 
fiom  the  proposed  rule: 

•  Adds  a  new  statutory  basis  section 
in  §  405.500  for  subpart  E  ("Criteria  for 
Determining  Reasonable  Qiarges")  in 
part  405  and  also  revises  the  authority 
citation  for  subpart  E. 

•  Redesignates  §  405.552 
("Conditions  for  payment: 
Anesthesiology  services")  as  §415.110. 

•  Adds  a  statutory  basis  section  in 

§  405.2400  for  subpart  X  ("Health  Clinic, 
and  Federally  Qualified  Health  Center 
Services")  of  part  405  and  also  revises 
the  authority  citation  for  subpart  X. 

•  Revises  §405.2468  ("Allowable 
costs")  to  expand  the  definition  of 
physician  services  in  rural  health  clinics 
and  Federally  qualified  health  centers  to 
include  services  of  residents  as  defined 
in  §415.152  ("Definitions")  who  meet 
die  requirements  in  §  41S.206(b) 
(concerning  physician  fee  schedule 
payment  for  services  of  residents  in 
nonprovider  settings). 

•  Revises  §414.30  ("Conversion 
factor  update")  to  incorporate  a  change 
regarding  the  downward  adjustment  to 
the  conversion  factor  required  by 
section  13511  of  OBRA  1993. 

•  Revises  §414.32  ("Determining 
pa3mients  for  certain  physicians' 
services  furnished  in  facility  settings") 
to  state  that  when  a  service  which  is  not 
on  the  ASC  list  is  performed  in  an  ASC, 
the  site-of-servlce  payment  differential 
does  not  apply. 

•  Removes  the  urod)mamic 
evaluation  CPT  codes  51725,  51726, 
51772,  51785.and  CPT  codes  13150, 
14020, 14060, 15740,  21208,  21440, 
23066,  26645,  28030,  28043,  28092, 
28261,  40510,  41805,  42408,  46220, 
46610.  63600,  64420.  65270,  and  67921 
bom  the  site-of-service  payment 
differential  list  as  proposed. 

•  Revises  §414.46  TAdditional  rules 
for  payment  of  anesthesia  services")  to 
state  that  anesthesia  CPT  modifier  units 
are  not  allowed  for  Medicare  payment. 

•  Moves  the  "Scope"  paragraph  (a)  in 
§  415.100  of  subpart  C  ("Part  B  Carrier 
Payments  for  Physician  Services  to 
Beneficiaries  in  Providers")  of  part  415 
in  the  proposed  rule  into  a  separate 
§415.100.  Redesignates  the  remaining 
paragraphs  in  proposed  rule  §  415.100 
as  §  415.102  ("Conditions  for  fee 


schedule  payment  for  physician  services 
to  bmefidaries  in  providers"). 

•  Creates  a  limited  exception  to  the 
teaching  physician  presence 
requirement  for  certain  residency 
programs  in  new  §415.174  ("Exception: 
Evaluation  and  management  services 
furnished  in  certain  centers"). 

In  addition,  the  final  rule  differs  from 
the  proposed  rule  in  that  we  have 
revised  our  proposed  payment  policy 
related  to  hydration  therapy  and 
chemotherapy  as  a  result  of  public 
comments.  We  will  allow  separate 
payment  for  hydration  therapy  or  the 
infusion  of  antiemetics  or  other 
nonchemotherapy  drug  on  the  same 
date  of  service  as  chemotherapy 
infusion  only  when  the 
nonchemotherapy  drug  is  administered 
sequentially  rather  than  at  the  same 
time  as  the  chemotherapy  infusion. 
However,  as  we  proposed,  we  will  not 
pay  for  hydration  therapy  when 
administered  at  the  same  time  as 
chemotherapy  infusion. 

Vn.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  provide 
60-day  notice  in  the  Federal  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  Whether  the  information  coDection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency;  ^ 

•  TTie  accuracy  of  the  agency's 
estimate  of  the  information  collection 

burden; 

•  The  quality,  utility,  and  clanty  of 

the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 

information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirements 
discussed  below. 

The  following  sections  of  this 
document  contain  information 
collection  requirements  as  described 

below: 

The  information  collection 
requirements  in  §415.60  ("Allocation  of 
physician  compensation  costs"),  in 
paragraph  (f)(1).  concern  determinaticm 


and  payment  of  allowable  physician 
compensation  costs.  The  requirements 
also  concern  the  amounts  of  time  the 
physician  spends  in  furnishing 
physician  services  to  the  provider, 
physician  services  to  patients,  and 
services  that  are  not  paid  under  either 
Part  A  or  Part  B  of  Medicare;  and 
assurance  that  the  compensation  is 
reasonable  in  terms  of  die  time  devoted 
to  these  services.  The  information 
collection  requirements  in  §  415.60(g) 
concern  recordkeeping  requirements  for 
allocation  of  physician  compensation 
costs.  They  also  concern  time  records 
used  to  allocate  physician 
compensation,  information  on  which 
the  physician  compensation  allocation 
is  based,  and  retention  of  this 
information  for  a  4-year  period  after  the 
end  of  each  cost  reporting  period  to 
which  the  allocation  applies. 
Respondents  that  will  provide  the 
information  are  7,091  hospitals,  10,630 
freestanding  skilled  ntorsing  facilities, 
and  258  freestanding  comprehensive 
outpatient  rehabilitation  facilities.  The 
respondents  will  provide  the 
information  in  Eidiibits  2  through  4  on 
Form  HCFA-339,  "Provider  Cost  Report 
Reimbursement  Questionnaire." 

The  information  collection 
requirements  in  §415.130  ("Conditions 
for  payment:  Physician  pathology 
services"),  paragraph  {b)(3),  concern  a 
written  narrative  report  included  in  the 
beneficiary's  medical  record  for  clinical 
consultation  pathology  services.  The 
services  must  be  requested  by  the 
beneficiary's  attending  physician,  relate 
to  a  test  result  that  lies  outside  the 
clinically  significant  normal  or  expected 
range  in  view  of  the  condition  of  the 
beneficiary,  and  require  the  exercise  of 
medical  judgment  by  the  consultant 
physicians.  Respondents  who  will 
provide  the  information  are  physicians 
furnishing  clinical  consultation 
pathology  services. 

The  information  collection 
requirements  in  §  415.162 
("Determining  payment  for  physician 
services  furnished  to  beneficiaries  in 
teaching  hospitals")  concern  the 
apportionment  of  compensation  in  the 
case  of  teaching  hospitals  electing  cost 
reimbursement  for  direct  medical  and 
surgical  services  furnished  by 
physicians  to  beneficiaries  and 
supervision  of  interns  and  residents 
furnishing  care  to  beneficiaries  in  a 
teaching  hospital.  Respondents  that  will 
provide  the  information  are  40  cost 
election  teaching  hospitals.  The 
respondents  will  provide  the 


information  on  Supplemental 
Worksheet,  Part  I  and  Part  D,  of  Form 
HCFA-2552-92. 

The  information  collection 
requirements  in  §415.172  ("Physician 
fee  schedule  payment  for  services  of 
teaching  physicians"),  paragraph  (b), 
concern  documentation  in  the  medical 
records  that  the  teaching  physician  was 
present  at  the  time  the  service  was 
furnished,  and.  in  the  case  of  evaluation 
and  management  services,  personal 
documentation  by  the  teaching 
physician  in  the  medical  records  of  his 
or  her  participation  in  the  service.  The 
information  collection  requirements 
also  concern,  in  the  case  of  surgical, 
high-risk,  or  other  complex  procedures, 
the  presence  of  the  teaching  physician 
during  all  critical  portions  of  the 
procedure  and  immediate  availability  to 
furnish  services  during  the  entire 
service  or  procedure.  In  the  case  of 
surgery,  the  teaching  physician's 
presence  is  not  required  during  opening 
and  closing  of  the  surgical  field.  In  the 
case  of  procedures  performed  through 
an  endoscope,  the  teaching  physician 
must  be  present  during  the  entire 
viewing.  In  the  case  of  evaluation  and 
management  services,  the  teaching 
physician  must  be  present  during  the 
portion  of  the  service  that  determines 
the  level  of  service  billed.  Respondents 
who  will  provide  this  information  are 
physicians,  residents,  or  nurses; 
however,  in  the  case  of  evaluation  and 
management  services,  the  teaching 
physician  must  personally  document  in 
the  medical  records  his  or  her 
participation  in  the  service. 

The  information  collection 
requirements  in  §415.174  ("Exception: 
Evaluation  and  management  services 
furnished  in  certain  centers"), 
paragraph  (a)(3)(v),  concern 
documentation  of  the  extent  of  the 
teaching  physician's  participation  in  the 
review  and  direction  of  the  services 
furnished  to  each  beneficiary  in  an 
outpatient  department  of  a  hospital  or 
another  ambulatory  care  entity.  The 
information  collection  requirements 
concern  the  conditions  under  which 
carriers  will  make  physician  fee 
schedule  payment  for  certain  evaluation 
and  management  services  of  lower  and 
mid-level  complexity  furnished  by  a 
resident  without  the  presence  of  a 
teaching  physician.  Respondents  who 
will  provide  this  information  are 
teaching  physicians. 

The  information  collection 
requirements  in  §  415.178  ("Anesthesia 
services"),  paragraph  (b),  concern 
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documentation  of  (he  teaching 
phjrsidan's  presenlce  or  partidpatiQn  in 
the  administration;  of  the  anesthesia  and 
a  preoperative  and  postoperative  visit 
by  the  teaching  phj^idan.  The  teaching 
physician  must  be  present  during  all 
critical  portions  oflthe  procedure  and 
immediately  available  to  furnish 
services  during  thq  entire  service  or 
procedure.  The  teat:hii^  physician 
cannot  receive  an  unreduced  fee  if  he  or 
she  performs  services  involving  other 
patients  during  the;  period  the 
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anesthesia  resident  is  furnishing 
services  in  a  single  case.  Respondents 
who  will  provide  this  information  are 
teaching  physicians. 

The  information  collection 
requirements  in  §  415.180  ("Teaching 
setting  requirements  for  the 
interpretation  of  diagnostic  radiology 
and  other  diagnostic  tests"),  paragraph 
(b),  concern  documentation  that  the 
teaching  physician  personally 
performed  the  interpretation  or 
reviewed  the  resident's  interpretation 


with  the  resident.  Physician  fee 
schedule  payment  will  be  made  in  those 
situations.  Respondents  who  will 
provide  this  information  are  teaching 
physicians. 

The  table  ^low  indicates  the  annual 
niunber  of  responses  for  each  regulation 
section  in  this  final  rule  containing 
information  collection  requirements,  the 
average  burden  per  response  in  minutes 
or  hours,  and  the  total  annuiol  burden 
hoius. 


41&60.. 
415.130 
415.162 
415.172 
415.174  . 
415.178  . 
415.180  . 


ESTIMATED  Annual  REPonriNG  and  Recordkeeping  Burden 


CFR  sections 


Annual  No.  of 
responses 


17.979 

9,273 

40 

3,200,232 

1,237,516 

106,819 

1,000,107 


The  infcmnation  ^Uection 
requirements  were  Ipproved  by  OMB 
for  §§415.60  and  415.162  as  §§  405.481 
and  405.465,  respectively,  under  OMB 
control  number  0930-0301  and  expire 
August  31, 1998. 

We  have  submitt^  a  copy  of  this  final 
rule  with  comment  period  to  OMB  for 
its  review  of  the  information  collection 
requirements  in  §§  415.130,  415.172, 
415.174,  415.178,  and  415.180.  These 
requirements  are  not  effective  imtil  they 
have  been  approvedjby  OMB.  A 
document  will  be  published  in  the 
Federal  Register  wfa^n  OMB  approval  is 
obtained. 

Organizations  and  individuals 
desiring  to  submit  o^mments  on  the 
infcMination  collection  and 
recordkeeping  requiiements  should 
send  them'to  the  Health  Care  Financing 
Administration,  Offipe  of  Financial  and 
Human  Rasources,  Management 
Planning  and  Analy«s  Staff,  7500 
Security  Boulevard,  Baltimore, 
Maryland.  21244-18p0  and  to  the  Office 
of  Management  and  budget  official 
whose  name  appears  in  ^e  ADDRESSES 
section  of  this  preamble. 

Vin.  Reqwnse  to  Comments 

Because  of  the  laigs  number  of  items 
of  correspondence  we  nnmally  recr  J  ve 
on  Federal  Register  4ociunents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  rMpond  to  them 
individually.  We  wil  consider  all 
comments  we  receivi  by  the  date  and 


time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  docrument. 

K.  Reguiatmy  Impact  Analysis 

A.  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612),  we  prepare  a  regulatory  flexibility 
analysis  unless  the  Secretary  certifies 
that  a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  Regulatory  Flexibility  Act,  all 
physicians  are  considered  to  be  small 
entities. 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Nevertheless,  we  are  preparing  a 
regulatory  flexibility  analysis  because 
the  provisions  of  this  rule  are  expected 
to  have  varying  effects  on  the 
distribution  of  Medicare  physician 
payments  across  specialties  and  across 
geographic  areas.  We  anticipate  that 
virtually  all  of  the  approximately 
500,000  physicians  who  furnish  covered 
services  to  Medicare  beneficiaries  will 
be  affected  by  one  or  more  provisions  of 
this  rule.  In  addition,  physicians  who 
are  paid  by  private  insurers  for  non- 
Medicare  services  will  be  affected  to  the 
extent  that  they  are  paid  by  private 
insurers  that  choose  to  use  the  RVUs. 


Annuat  fre- 
quency 


Aveiage  bur- 
den per  re- 
sponse 

11  hours....... 

3  mHurtes 

2  hours 

1  minute 

1  minute 

1  mirtute 

1  minute 


Annual  txjrden 
hours 


197,769 

464 

80 

53,337 

20.625 

1.780 

16,668 


However,  with  few  exceptions,  we 
expect  that  the  impact  on  individual 
medical  practitioners  will  be  limited. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

B.  Budget-Neutrality  Adjustment 
Section  1848(c)(2)(B)  of  the  Act 
requires  that  adjustments  to  RVUs  in  a 
year  may  not  cause  the  amount  of 
expenditures  for  the  year  to  differ  by 
more  than  $20  million  fiom  the  amoimt 
of  expenditures  that  would  have  been 
made  if  these  adjustments  had  not  been 
made.  We  refer  to  this  as  the  budget- 
neutrality  adjustment. 

In  past  years,  we  have  made  this 
adjustment  across  all  RVUs.  This  year, 
as  we  proposed,  we  are  making  this 
adjustment  on  the  conversion  factors 
instead  of  the  RVUs.  this  alternative 
approach  is  administratively  simpler, 
and  it  facilitates  policy  and  data 
analysis  of  RVUs.  It  does  not 
significantly  affect  the  final  payments 
that  are  made  to  physicians  because  any 
changes  to  payments  will  be  the  result 
of  rounding  and  will  be  minimal. 

The  issues  discussed  in  sections  IX.C. 
through  IX.K.  will  have  no  impact  on 
Medicare  program  expenditures  because 
the  effects  of  these  changes  have  been 
neutralized  in  the  calcuktion  of  the 
conversion  factors  for  1996. 

We  have  estimated  the  net  increase  in 
program  costs  in  calendar  year  1996 


lesulting  from  the  adjustments  to  RVUs 
and  revisions  in  pajrment  policies  to  be 
approximately  $140  million.  This  is  a 
net  figure  in  diat  savings  from  the 
reductions  in  RVUs  for  some  services 
partially  othe%  the  cost  associated  with 
increases  in  the  RVUs  for  other  services. 
This  figure  requires  a  reduction  of  0.36 
percent  in  the  conversion  factors  for  all 
services  to  comply  with  the  statutray 
limitation  on  increases  in  expenditures. 
Although  a  $20  million  tolerance  is 
permitted  \mder  the  law,  this  0.36 
percent  reduction  to  all  conversion 
factors  is  designed  to  approximate 
budget  neutrality  as  closely  as  possible, 
without  creating  any  increase  or 
decrease  in  expenditures  as  a  result  of 
RVU  adjustments  or  revisions  in 
payment  policies. 

C.  Bundled  Services 


1.  Hydration  Therapy  and 
Chemotherapy 

Bundling  of  payment  for  CPT  codes 
90780  and  90781,  (Therapeutic 
infusions  except  for  chemotherapy)  into 
CPT  codes  96410.  96412.  and  96414 
(Chemotherapy  infusion),  when 
nonchemotherapy  drugs  are  infused  at 
the  same  time  as  chemotherapy  drugs 
means  that  in  some  cases,  physicians 
will  no  longer  be  paid  for  CPT  codes 
90780  and  90781.  HoMrever.  our  policy 
will  allow  physicians  to  continue  to  be 
paid  for  CPT  codes  90780  and  90781 
when  done  on  the  same  day  as  CPT 
codes  96410. 96412,  and  96414  if  the 
•  nonchemotherapy  drugs  are  infused 
sequentially  rather  than 
contemporaneously  with  the 
chemotherapy  drugs.  We  are  unable  to 
determine  from  our  exirting  data  which 
portion  of  billings  for  CPT  codes  90780 
and  90781  that  are  ciarentiy  furnished 
on  the  same  day  as  CPT  codes  96410, 
96412.  and  96414  are  for  sequential  or 
contemporaneous  services.  Therefore,  at 
this  time,  we  are  unable  to  estimate  the 
impact  of  this  policy.  We  expect  that  the 
impact  will  be  minor. 

2.  Evaluation  of  Psychiatric  Records  and 
Reports  and  Family  Counseling  Services 

Bundling  of  payment  for  CPT  codes 
90825  and  90887  into  the  payment  for 
other  psychiatric  codes  means  that 
physicians  who  are  currentiy  billing  for, 
and  receiving  separate  payment  for. 
these  services  may  no  longer  do  so. 
Because  we  believe  that  the  services 
described  by  CPT  codes  90825  and 
90887  are  captured  in  the  prework  and 
postwork  of  other  psychiatric  services, 
we  will  implonent  this  change  in  policy 


by  redistributine  the  RVUs  for  CPT 
codes  90825  and  90887  eqiially  into  the 
following  psychiatric  procedure  codes: 
CPT  codes  90801, 90820. 90835. 90842 
through  90847.  and  90853  through 
90857.  We  estimate  that  this  change  will 
increase  the  RVUs  for  the  latter  codes  by 
approximatel3|^.7  percent. 

3.  Fitting  of  sAtacles 

We  will  cea^making  separate 
payment  under  the  physician  fee 
schedule  for  fitting  of  spectacles  and 
low  vision  systems  (CPT  codes  92352 
through  92358  and  92371)  beginning 
January  1, 1996.  Payment  for  these 
services  is  already  included  in  the 
payment  for  the  prosthetic  device.  We 
will  redistribute  the  payment  curtenUy 
made  for  these  CPT  codes  across  all 
physician  services,  which  is  what 
would  have  occurred  had  we  not 
included  these  fees  when  the  fee 
schedule  was  created.  Because  the  total 
payment  for  spectacle  fitting  services  is 
relatively  low  (approximately  $2.5 
million  in  calendar  year  1994) 
compared  to  the  total  payment  for  all 
physician  services,  we  believe  the 
impact  on  RVUs  for  all  physician 
services  is  neglicible. 

Virtually  all  of  the  providers  who 
have  been  billing  for  the  fitting  of 
spectacles  as  a  professional  service  have 
been  optometrists.  Under  this  revised 
policy,  they  are  no  longer  able  to  bill 
separately  for  this  service.  The  effect  on 
individual  optometrists  will  depend 
upon  the  amoimt  of  their  income 
derived  fi»m  billing  for  spectacle  fitting 
services. 


D.  X-Rays  and  Electrocardiograms 
Taken  in  the  Emergency  Room 

Under  policy  issued  in  1981 ,  the 
interpretation  of  an  x-ray  or  EKG 
furnished  to  an  emergency  room  patient 
by  a  radiologist  or  cardiologist, 
respectively,  "almost  always" 
constituted  a  covered  Part  B  service 
payable  by  the  carrier,  regardless  of 
whether  the  test  results  had  been 
previously  used  in  the  diagnosis  and 
treatment  of  the  patient  by  a  physician 
in  the  emergency  room  and  regardless  of 
when  the  specialist  furnished  the 
interpretation.  A  study  completed  by 
the  Office  of  Inspector  General  of  the 
Department  of  Health  and  Human 
Services,  dated  July  1993,  recommended 
that  we  change  this  policy  to  indicate 
that  the  second  interpretation  is 
generally  a  quality  control  service  to  be 
taken  into  account  by  intermediaries  in 
determining  hospital  reasonable  costs. 
Further,  we  understand  that  some 


carriMS  are  cuirentiy  paying  both  the 
emergency  room  phjrsidan  and  the 
radiologist  or  cardiologist  for  the 
interpretation  of  the  same  x-ray  or  EKG. 

We  will  pay  for  only  one 
interpretation  of  an  x-ray  or  EKG 
furnished  to  an  emergency  room  patient 
except  under  unusual  circumstances.  In 
sit\iations  in  which  both  the  emergency  _ 
room  physician  and  the  radiologist  or 
cardiologist  bill  for  the  interpretation, 
we  will  instruct  the  carriers  to  pay  for 
the  interpretation  used  in  the  diagnosis 
and  treatment  of  the  patient.  We  wrill 
consider  the  second  interpretation  to  be 
a  quality  control  service.  Under  this 
policy,  we  will  reduce  the  incidence  of 
carriers'  paying  twice  for  an 
interpretation,  but  we  have  no  estimate 
of  the  number  of  duplicate  payments 
that  will  be  eliminated.  We  believe  that 
the  specialists  will  be  affected 
primarily.  If  hospitals  want  to  ensure 
that  their  specialists  are  paid  for  these 
interpretations,  they  can  make 
arrangements  to  preclude  the  emergency 
room  physician  from  billing  for  the 
same  service. 

E.  Extension  of  Site-of-Service  Payment 
Differential  to  Services  in  Ambulatory 
Surgical  Centers 

We  are  extending  the  site-of-service 
payment  limit  to  office-based  services  if 
those  services  are  performed  in  an 
ambulatory  surgical  center,  effective  for 
services  furnished  beginning  January  1, 
1996.  We  are  adding  126  procedure 
codes  to  the  list.  Were  it  not  for  budget- 
neutrality  adjustments,  we  estimate  that 
these  additions  would  result  in  a  $24.6 
million  reduction  in  1996  Medicare 
payments. 

F.  Services  of  Teaching  Physicians 
This  change  removes  the  single 
attending  physician  criteria  for  hospital 
patients.  It  allows  and  promotes 
supervision  of  the  care  by  physician 
group  practices.  We  believe  allowing  for 
more  than  one  teaching  physician  per 
beneficiary  inpatient  stay  will  result  in 
negligible  additional  cost,  but  the  lack 
of  any  data  prevents  us  from  quantifying 
the  effects  of  this  change.  In  addition, 
this  rule  will  incorporate  longstanding 
Medicare  coverage  and  payment  policy 
regarding  the  circiunstances  under 
which  the  services  of  residents  are 
payable  as  physician  services. 

We  will  require  the  physical  presence 
of  a  teadiing  physician  during  the  key 
portion  of  the  service  in  order  for  the 
teaching  physician  to  receive  Part  B 
physician  fee  schedule  payment  for  the 
service.  Details  regarding  the  physical 
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presence  of  a  teaching  physician  during 
difhrent  types  of  services  and 
procedure*  are  disdussed  in  sectlcm  II.F. 
of  this  preamble.  Although  we  lack 
specific  data,  we  believe  that  the 
provisions  of  this  ptot  of  the  final  rule 
have  no  budgetary  effect  because  we 
believe  that  the  potential  coats  are  oCbet 
by  the  potential  sailings. 

G.  Unspecified  Physical  and 
OccupationaJ  Tha^py  Services  (HCFA 
Conaxmn  Pmceduit  Coding  System 
Codes  MOOOS  Thixn/igh  M0008  and 
HS300) 

We  are  eliminating  IKPCS  codes 
MOOOS  through  M0O08  and  H5300  and 
redistributing  the  RRAJs  to  codes  in  the 
physical  medicine  $nd  rehabilitation 
section  of  the  CPT  Qcodes  97010  through 
97799).  The  codes  we  are  deleting  are 
general  codes  that  do  not  describe 
adequately  the  service  being  furnished. 
Their  use  precludes  eSactive  review 
necessary  to  ensure!  that  the  services 
being  paid  are  covered  by  Medicare.  In 
1995.  the  Americai^  Medical  Association 
revised  the  CPT  codes  in  the  Physical 
Medicine  and  Reh^ilitation  section  of 
the  CPT  to  better  reflect  the  provision  of 
physical  and  occupational  therapy 
services.  • 

We  believe  that  e^ch  unit  of  service 
currently  billed  under  the  codes  we  are 
deleting  will  be  bilfed  imder  a  CPT  or 
HCPCS  code  and  that  the  total  amount 
of  Medicare  payment  for  physical 
medicine  services  will  not  change 
significantly  as  a  result  of  the 
elimination  of  these  codes.  Therefore, 
we  believe  there  wi}l  be  no  additional 
costs  or  savings  as  a  result  of  this 
change  in  billiig.  Since  the  original 
codes  were  not  descrip^ve.  we  had  no 
way  of  comparing  payments.  However, 
we  believe  that  we  #re  eliminating 
potential  manipulation  of  payment  and 
are  improving  the  d^ta  collected  by 
requiring  practitioners  to  use  the  more 
specific  codes  wheq  billing  for  these 
services. 

H.  Transportation  io  Connection  With 
Furnishing  Diagnose  Tests 

Under  the  policy  adopted  in  this  final 
rule,  we  are  restricting  the  discretion  of 
carriers  to  make  sei^arate  payments  for 
the  transportation  ol  diagnostic  testing 
equipmoit.  Effective  for  services 
funiished  begiiming  January  1, 1996,  the 
general  policy  is  that  separate 
transportation  payments  wiU  be  made 
only  in  connection  With  the  following 
services: 
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•  X-ray  and  standard  EKG  services 
furnished  by  an  approved  poct^le  x-ray 
supplier;  and 

•  Standard  EKG  services  famished  by 
an  independffiit  {diysiological  laboratory 
under  medal  conditions. 

For  aO  <^er  types  of  diagnostic  tests 
payable  under  the  physician  fee 
schedule,  travel  expenses  are 
considered  to  be  "bundled"  into  the 
payment  for  the  procedure,  and 
Medicare  carriers  will  pay  for  the 
transportation  of  equipment  only  on  a 
"by  report"  basis  under  CPT  code  99082 
if  a  physician  submits  docummtation  to 
justify  the  "very  unusual"  travel  as  set 
forth  in  section  15026  of  the  Medicare 
Carriers'  Manual. 

We  are  unable  to  assess  the  impact  of 
this  new  national  policy  because 
carriere  have  had  such  varying  payment 
policies  on  this  issue.  We  had  thought 
that  this  might  be  a  significant  policy 
change  since  we  had  received  many 
inquiries  on  the  subject  in  recent  yean; 
hoMrever,  we  received  fewer  than  10 
comments  on  this  poficy  as  set  forth  in 
the  proposed  rule,  and  we  now 
conclude  that  the  national  impact  of  the 
new  policy  will  not  be  significant.  There 
will  ukely  be  an  impact  on  pa3m)ents  to 
independent  physiological  laboratories 
in  some  areas  in  which  transportation 
payments  were  made  before  January  1, 
but  it  is  not  possible  to  assess  these 
reductions  from  the  comments  received. 

/.  Maxillofacial  Prosthetic  Services 

We  are  establishing  national  RVUs  for 
these  services  and.  therefore,  are 
discontinuing  pricing  by  individual 
carriere,  effective  January  1, 1996.  We 
estimate  that  total  expenditures  for  CPT 
codes  21079  through  21087  and  codes 
G0020  and  G0021  (replaced  by  CPT 
codes  21076  and  20177  in  1996),  based 
on  the  RVUs  will  be  approximately  $2.4 
million  in  calendar  year  1996.  The  1994 
Medicare  expenditures  for  these  codes 
imder  the  carrier  pricing  methodology 
were  approximately  $1.5  million  which, 
if  updatied  for  1995,  would  be 
approximately  $1.6  million.  Thus,  we 
estimate  an  increase  of  approximately 
$800,000  for  these  codes.  However,  total 
expenditures  for  physician  services  will 
not  increase  because  we  are  • 

implementing  this  change  in  a  buHget- 
neutral  manner  in  accordance  with 
section  1848(c)(2)(B)(ii)  of  the  Act. 

These  services  are  furnished  most 
frequently  by  oral  surgeons  (dentists 
only)  and  by  maxillofacial  surgeons. 
Because  we  estimate  that  the  total 
expenditures  for  these  services  will 
increase  slightly,  we  expect  that,  in 


geneiied,  the  pb3^cians  who  perform 
and  bill  for  these  procedures  will  realize 
an  increase  in  payment.  Howevor,  in 
some  areas,  thepayment  amounts  based 
on  national  RVUs  may  be  lower  than 
those  calculated  by  the  local  carrier. 

/.  Coverage  of  Mammography  Services 

We  are  expanding  the  defiidtion  of 
"diagnostic"  manunography  to  include 
as  candidates  for  this  service 
asymptomatic  men  or  women  who  have 
a  personal  history  of  breast  cancer  or  a 
pereonal  history  of  biopsy-proven 
benign  breast  disease.  We  do  not  believe 
this  change  will  result  in  a  significant 
increase  in  the  total  niunber  of 
mammography  services  because 
information  from  carriers  indicates  that 
most  asymptomatic  patients  in  these 
categories  are  already  receiving 
diagnostic  mammography  services. 

K.  Two  Anesthesia  Providers  Involved  in 
One  Procedure 

We  will  apply  the  medical  direction 
payment  policy  to  the  single  procedme 
involving  both  the  physician  and  the 
CRNA.  We  will  not  implement  this 
policy  until  January  1, 1998,  at  which 
time  the  proposal  will  be  budget- 
neutral,  hi  1998,  the  allowance  for  the 
medically-directed  CRNA  service  and 
the  medical-direction  service  of  the 
anesthesiologist  vrill  be  equivalent  to  50 
percent  of  the  allowance  recognized  for 
the  service  personally  performed  by  the 
anesthesiologist  alone.  Thus,  payment 
for  both  services  mil  be  no  different 
than  what  would  be  allowed  for  the 
anesthesia  service  peraonally  performed 
by  the  anesthesiologist. 

Although  this  proposal  is  budget* 
neutral,  total  payments  to 
anesthesiologists  will  decrease  slightly 
and  payments  to  the  CRNAs'  employera 
will  increase  slightly.  We  caimot 
quantify  the  amount  of  the  losses  to  the 
anesthesiologists  or  the  gains  to  the 
CRNAs'  employers.  However, 
anesthesiologists  can  lessen  their  losses 
by  actually  personally  performing  as 
many  of  these  services  as  possible  and 
receiving  the  same  allowance  they 
would  have  in  the  absence  of  this  new 
policy. 

L  Rural  Hospital  Impact  Statement 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  Regulatory 
Flexibility  Act.  For  purposes  of  section 


1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan . 
Statistical  Area  and  has  feiyer  than  50 
beds. 

This  final  rute  will  have  little  direct 
pSect  on  payments  to  rural  hospitals 
since  this  rule  will  change  cmly 
payments  made  to  physicians  and 
certain  other  practitionere  imder  Part  B 
of  the  Medicare  program  and  will  not 
change  payments  to  hospitals  imder  Part 
A.  We  do  not  believe  the  changes  will 
have  a  major,  indirect  effect  on  rviral 
hospitals. 

Therefore,  we  are  not  preparing  an 
analysis  for  section  1102(b)  of  the  Act 
since  we  have  determined,  and  the 
Secretary  certifies,  that  this  rule  will  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

List  of  Subjects 


42  CFR  Part  400 

Grant  programs— health.  Health 
facilities.  Health  maintenance 
organizations  (HMO).  Medicaid. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions.  Kidney  diseases.  Medicare. 
Reporting  uid  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42CFRPart410 

Health  faciUties,  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  411 

Kidney  diseases.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  412 

Administrative  practice  and 
procedure,  Health  facilities.  Medicare. 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42CFRPart413 

Health  facilities.  Kidney  diseases, 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  414 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professitms.  Kidney  diseases,  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 


42  CFR  Part  415 

Health  fedUties,  Health  professions, 
Medicve,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  417 

Administrative  practice  and 
procedure.  Grant  programs — health. 
Health  care.  Health  fedlities.  Health 
insurance.  Health  maintenance 
organizations  (HMO),  Loan  prc«rams— 
health.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  489 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

Under  the  authority  of  42  U.S.C.  1302 
and  1395hh,  42  CFR  chapter  IV  is 
amended  as  set  forth  below: 

PART  400— INTRODUCTION; 
DEFINITIONS 

A.  Part  400  is  amended  as  set  forth 
below: 

1.  The  authority  dtation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh)  and  44  U.S.C  Chapter  35. 

2.  to  §  400.202,  the  introdurtory  text 
is  republished  and  the  definition  of 
GME  is  added  in  alphabetical  order  to 
read  as  follows: 

§40a202    Definitions  specific  to  Me(flcare. 

As  used  in  coimection  with  the 
Medicare  program,  unless  the  context 
mdicates  otherwise — 
•        •        *      '  *        • 

GME  stands  for  graduate  medical 
education. 


PART  405-FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

B.  Part  405  is  amended  as  set  forth 
below: 

Subpart  D— {Removed  and  Reserved] 


1.  Subpart  D,  consisting  of  §§  405.465 
through  405.482,  is  removed  and 
reserved. 

2.  Subpart  E  is  amended  as  set  forth 

below: 

a.  The  authority  dtation  for  subpart  E 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

b.  The  heading  for  subpart  E  is  revised 
to  read  as  follows: 


Subpart  E— Critaria  for  Detarminlng 
Reasonable  Charges 

c.  A  new  §  405.500  is  added  to  read 
as  follows: 

S406.500    Baais. 

Subpart  E  is  based  on  the  provisions 
of  the  following  sections  of  the  Act: 
Section  1814(b)  provides  for  Part  A 
payment  on  the  basis  of  the  lesser  of  a 
provider's  reasonable  costs  or  customary 
charges.  Section  1832  establishes  the 
scope  of  benefits  provided  under  the 
Part  B  supplementary  medical  insurance 
program.  Section  1833(a)  sets  forth  the 
amounts  of  pajmnent  for  supplementary 
medical  insurance  services  on  the  basis 
of  the  lesser  of  a  provider's  reasonable 
costs  or  customary  charges.  Section 
1834(a)  specifies  how  payments  are 
made  for  the  purchase  or  rental  of  new 
and  used  durable  medical  equipment  for 
Medicare  benefidaries.  Section  1834(b) 
provides  for  payment  for  radiologist 
services  on  aJee  schedule  basis.  Section 
1834(c)  provides  for  payments  and 
standards  for  screening  mammography. 
Section  1842(b)  sets  forth  the  provisions 
for  a  carrier  to  enter  into  a  centred  with 
the  Secretary  and  to  make 
determinations  with  resped  to  Part  B 
claims.  Section  1842(h)  sets  forth  the 
requirements  for  a  physidan  or  supplier 
to  volimtarily  enter  into  an  agreement 
with  the  Secretary  to  become  a 
partidpating  physician  or  suppUer. 
Section  1842(i)  sets  forth  the  provisions 
for  the  payment  of  Part  B  claims. 
Sedion  1848  establishes  a  fee  schedule 
for  payment  of  physidan  services. 
Section  1861(b)  sets  forth  the  inpatient 
hospital  services  covered  by  the 
Medicare  program.  Section  1861(s)  sets 
forth  medical  and  other  health  services 
covered  by  the  Medicare  program. 
Section  1861  (v)  sets  forth  the  general 
authority  under  which  HCFA  may 
establish  limits  on  provider  costs 
recognized  as  reasonable  in  determining 
Medicare  program  payments.  Section 
1861{aa)  sets  forth  the  rural  health  clinic 
services  and  Federally  qualified  health 
center  services  covered  by  the  Medicare 
program.  Section  186l(jj)  defines  the 
term  "covered  osteoporosis  drug." 
Section  1862(a)(14)  lists  services  that 
are  excluded  from  coverage.  Section 
1866(a)  specifies  the  terms  for  provider 
agreements.  Section  1881  authorizes 
special  rules  for  the  coverage  of  and 
payment  for  services  furnished  to 
patients  with  end-stage  renal  disease. 
Section  1886  sets  forth  the  requirements 
for  payment  to  hospitals  for  inpatient 
hospital  services.  Section  1887  sets  forth 
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raquimnents  for  payment  of  provida^ 
baaed  physicians  «nd  payment  under 
ottt^n  percentage,  airangements. 
Sectioo  1889  provides  for  Medicare  and 
Medi^p  informat^n  by  telephone. 

ff408iS01    (AmMid«q 

d.  In  S  405.501.  ^e  following  changes 
uemade:  ) 

i.  Paragraphs  (c)]and  (d)  me  removed, 
and  paiagranhs  (e)iand  (f)  are 
redesignated  as  paragraphs  (c)  and  (d). 
respectively. 

ii  In  newly  redesignated  paragraph 
(c).  the  phrase  "§§«05.480  through 
405.482  and  §§  40S.550  through 
405.557"  is  removed,  and  the  phrase 
"%%  415.55  througfal  415.70  and 
$$  415.100  through  415.130  of  this 
chapter"  is  added  &i  its  place. 

iii.  In  newly  redesignated  paragraph 
(d),  the  words  "Foi^aervices  furnished 
on  or  after  January  1. 1989.  payment" 
are  removed,  and  the  wtud  "Payment" 
is  added  in  their  place. 

H«WW»'«OB.a«  (RHnovadl 

e.  Sections  405.520  through  405.525 
are  removed.  j 

Subpart  F--[niwoiwd  and  n— rveiq 

3.  Si^part  F.  consisting  of  §§405.550 
through  405.580,  is.  removed  and 
reserved. 

Subpwt  X— Rural  l^aWi  CNnie  Md 
FadaraNy  OuaWiat^Hatfth  CarrtM^ 


(b)  Definitions.  As  used  in  this 
subpart,  unless  the  context  indicates 
otherwise: 


4.  Subpart  X  is  amended  as  set  forth 
below: 

a.  The  autberity  ditation  for  sut^Mrt  X 
is  revised  to  read  as  follows: 


,  :  Sees.  11Q2  and  1871  of  the 
Social  Security  Act  (4^  U.S.C  1302  and 
1395hh). 

b.  A  new  §  405.24100  is  added  to  read 
as  follows: 


§408^2400 

Subpart  X  is  based  on  die  provisions 
of  the  followdng  sections  of  the  Act: 
Sectioo  1833  sets  forth  the  amotmts  of 
payment  for  suppletientary  medical 
insurance  services.  Section  1861  (aa)  sets 
forth  the  rural  health  clinic  services  and 
Federally  qualified  health  center 
services  covered  by  the  Medicare 
program. 

c.  hi  §405.2401,  paragraph  (b).  the 
introductory  text  is  iepublished,  and  the 
definition  for  physic^ian  is  revised  to 
read  as  follows: 


|40B.a40l    Seep* 


i 


Pftysicidn  means  the  foUowing: 

(1)  A  doctor  of  medicine  or 
osteopathy  legally  authorized  to  practice 
medicine  and  surgery  by  the  State  in 
which  the  function  is  performed. 

(2)  Within  limitations  as  to  the 
specific  services  furnished,  a  doctor  of 
dentistry  or  doital  or  oral  siugery,  a 
doctor  of  optometry,  a  doctor  of 
podiatry  or  surgical  chiropody  or  a 
chiropractor.  (See  section  1801(r)  of  the 
Act  for  specific  limitations.) 

(3)  A  resident  (including  residents  as 
defined  in  §415.152  of  this  chapter  who 
meet  the  requirements  in  §  415.206(b)  of 
this  chapter  for  payment  under  the 
physician  fee  sdiedule). 

*  •        •        »        * 

d.  In  §  405.2468,  the  introductory  text 
of  patagraph  (b)  is  republished,  and 
paragraph  (b)(1)  is  revised  to  read  as 
follows^ 

1406.2468    AlkMMble  costs. 

•  •        »        »        * 

(b)  Typical  niral  health  clinic  and 
Federally  qualified  health  cento-  costs. 
The  following  types  and  it«ns  of  cost 
are  included  in  ailowable  costs  to  the 
extent  that  they  are  covered  and 
reasonable: 

(1)  Compensation  for  the  services  of 
physicians,  (including  residents  as 
defined  in  §  415.152  of  this  chapter  who 
meet  the  reqturements  in  §  415.206(b)  of 
this  chapter  for  payment  imder  the 
physician  fee  schedule),  physician 
assistants,  nurse  practitioners,  nurse 
midwives,  specialized  nurse 
practitioners,  visiting  nurses,  qualified 
clinical  psychologists,  and  clinical 
social  workers  employed  by  the  clinic  or 
center. 


PART  410-SUPPLEMENTARY 
MEDICAL  INSURANCE  (SM) 
BENERTS 

C.  Part  410  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Anifanlty:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  410.34  is  amended  by 
republishing  the  introductory  text  to 
paragraph  (a)  and  revising  paragraphs 
(a)(1),  (a)(2),  and  (d)  to  read  as  foUows: 


f410L34    Mammograptiy  t 

CondMons  tor  and  UmtlBtlons  on  coweragsk 

(a)  Definitions.  As  used  in  this 
section,  the  following  definitions  apply: ' 

(1)  Diagnostic  mammography  means  b 
radiologic  procedure  furnished  to  a  man 
or  woman  with  signs  or  symptoms  of 
breast  disease,  or  a  personal  history  of 
breast  cancer,  ot  a  personal  history  of 
bi(q}sy-proven  benign  breast  disease, 
and  includes  a  physician's 
interpretation  e^  the  results  of  the 
procedure. 

(2)  Screening  mammography  means  a 
radiologic  procedtire  furnished  to  a 
woman  without  signs  or  symptoms  of 
breast  disease,  for  the  purpose  of  early 
detection  of  breast  cancer,  and  includes 
a  physician's  interpretation  of  the 
results  of  the  procedure. 

*        •        •        •        • 

(d)  Limitations  on  coverage  of 
screening  mammography  soyices.  The  \ 
following  limitations  apply  to  coverage 
of  screening  mammography  services  as 
described  in  paragraph  (a)(2)  of  this 
section: 

(1)  The  service  must  be,  at  a  mintTnum 
a  two-view  exposure  (that  is,  a  cranio- 
caudal  and  a  medial  lateral  oblique 
view)  of  each  breast. 

(2)  Payment  may  not  be  made  for 
screening  mammography  performed  on 
a  woman  imder  age  35. 

(3)  Payment  may  be  made  for  only  1 
screening  mammography  performed  on 
a  woman  over  age  34,  but  under  age  40. 

(4)  For  a  woman  over  age  39,  but 
under  age  50,  the  following  limitations 
apply: 

(i)  Payment  may  be  made  for  a 
screening  mammography  performed 
after  at  least  11  months  have  passed 
follovring  the  month  in  which  the  last 
screening  mammography  was  performed 
if  the  woman  has — 

(A)  A  personal  history  of  breast 
cancer; 

(B)  A  personal  history  of  biopsy- 
proven  benign  breast  disease; 

(C)  A  mother,  sister,  or  daughter  who 
has  had  breast  cancer;  or 

(D)  Not  given  birth  before  age  30. 
(ii)  If  the  woman  does  not  meet  the 

conditions  described  in  paragraph 
(d)(4)(i)  of  this  section,  payment  may  be 
made  for  a  screening  mammography 
performed  after  at  least  23  months  have 
passed  following  the  month  in  which 
the  last  screening  manunography  was 
performed. 

(5)  For  a  woman  over  age  49,  but 
imder  age  65,  payment  may  be  made  for 
a  screening  mammography  performed 
after  at  least  11  months  have  passed 


following  the  month  in  which  the  last 
screening  mammography  was 
performed. 

(6)  For  a  woman  over  age  64,  payment 
may  be  made  for  a  screening 
mammography  performed  after  at  least 
23  months  have  passed  foUowing  the 
month  in  which  the  last  screening 
mammography  was  performed. 

PART  414-PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

D.  Part  414  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

AediMitf:  Sees.  1102, 1871.  and  1881(b)(1) 
of  the  Social  Security  Act  (42  U.S.C  1302, 
1395hh,  and  1395rr(b)(l)). 

2.  In  §414.2.  the  following  definitions 
are  added  alphabetically: 

1414.2    DsflnMons. 

AA  stands  for  anesthesiologist 
assistant. 

CRNA  stands  for  certified  registered 
nurse  anesthetist. 

***** 

3.  In  §  414.28,  the  introductory  text  is 
republished,  and  paragraph  (b)  is 
revised  to  read  as  foUows: 

f  414.28   Conversion  factors. 

HCFA  establishes  CFs  in  accordance 
with  section  1848(d)  of  the  Act. 

(b)  Subsequent  CFs.  For  calendar 
years  1993  throtigh  1995,  the  CF  for 
each  year  is  equal  to  the  CF  for  the 
previous  year,  adjusted  in  accordance 
with  §414.30.  Beginning  January  1, 
1996,  the  CF  for  each  calendar  year  may 
be  further  adjusted  so  that  adjustments 
to  the  fee  schedule  in  accordance  with 
section  1848(c)(2)(B)(ii)  of  the  Act  do 
not  cause  total  expenditures  imder  the 
fee  schedule  to  difiier  by  more  than  $20 
million  bom  the  amoimt  that  would 
have  been  spent  if  these  adjustments 
had  not  been  made. 

4.  In  §  414.30,  the  introductory  text  to 
the  section  and  the  introductory  text  to 
.    paragraph  (b)  are  republished, 
paragraph  (b)(2)  is  revised,  and 
paragraph  (c)  is  added  to  read  as 
follows: 

f  414.30   Conversion  factor  update. 

Unless  Congress  acts  in  accordance 
vrith  section  1848(d)(3)  of  the  Act— 


(b)  Downward  adjustment.  The 
downward  adjustment  may  not  exceed 
the  following: 

(2)  For  CY  1994.  2.5  percentage 
points. 

(c)  For  CYs  1995  and  thereafter,  5 
percentage  points. 

5.  In  §  414.32,  the  introductory  text  to 
paragraph  (d)  is  republished  and 
paragraph  (d)(2)  is  revised  to  read  as 
follows: 

§414^    Determining  payments  for  certain 
physician  servloes  furnished  In  facility 
settings. 

***** 

(d)  Services  excluded  from  the 
reduction.  The  reduction  established 
under  this  section  does  not  apply  to  the 
following: 

(2)  Surgical  services  not  on  the 
ambulatory  surgical  center  covered  list 
of  procedures  published  imder 
§  416.65(c)  of  this  chapter  when 
furnished  in  an  ambulatory  surgical 
center. 


§414.46    [Amended] 

6.  In  §  414.46,  the  foUowing  changes 

are  made: 

a.  The  word  "procedure"  in  paragraph 
(g)  is  removed,  and  the  word  "service" 
is  added  in  its  place.  The  word 
"procedures"  in  para^phs  (a)(1).  (e) 
and  (g)  is  removed,  and  the  word 
"services"  is  added  in  its  place. 

b.  Paragraphs  (b),  (c),  and  (d)  are 
revised  to  read  as  follows: 

§414.46    Additional  rules  for  payment  of 
anesthssis  services. 
***** 

(b)  Determination  of  payment 
amount— Basic  rule.  For  anesthesia 
services  performed,  medically  directed, 
or  medically  supervised  by  a  physician, 
HCFA  pays  the  lesser  of  the  actual 
charge  or  the  anesthesia  fee  schedule 
amount. 

(1)  The  physician  fee  schedule 
amoimt  for  an  anesthesia  service  is 
based  on  the  product  of  the  allowable 
base  and  time  units  and  an  anesthesia- 
specific  CF. 

(2)  The  allowable  base  units  are 
determined  by  the  uniform  relative 
value  guide  based  on  the  1988  American 
Society  of  Anesthesiologists'  Relative 
Value  Guide  except  that  the  number  of 
base  units  recognized  for  anesthesia 
services  furnished  during  cataract  or 
iridectomy  surgery  is  four  units.  The 


uniform  base  units  are  identified  in 
proraam  operating  instructions. 

(3)  Modifier  units  are  not  allowed. 
Modifier  units  include  additional  units 
charged  by  a  physician  or  a  CRNA  for 
patient  health  status,  risk,  age,  or 
unusual  circumstances. 

(c)  Physician  personally  performs  the 
anesthesia  procedure. 

(1)  HCFA  considers  an  anesthesia 
service  to  be  personally  performed 
under  any  of  the  following 
circumstances: 

(i)  The  physician  performs  the  entire 
anesthesia  service  alone. 

(ii)  The  physician  establishes  an 
attending  physician  relationship  in  one 
or  two  concurrent  cases  involving  an 
intern  or  resident  and  the  service  was 
furnished  before  January  1, 1994.  '^ 

(iii)  The  physician  establishes  an 
attending  physician  relationship  in  one 
case  involving  an  intern  or  reudent  and 
the  service  was  furnished  on  or  after 
January  1, 1994  but  prior  to  January  1. 
1996.  For  services  on  or  after  January  1. 
1996,  the  physician  must  be  the 
teaching  physician  as  defined  in 
§§  415.170  through  415.184  of  this 
chapter. 

(iv)  The  physician  and  the  CRNA  or 
AA  are  involved  in  a  single  case  and  the 
services  of  each  are  found  to  be 
medically  necessary. 

(v)  The  physician  is  continuously 
involved  in  a  single  case  involving  a 
student  nurse  anesthetist. 

(vi)  The  physician  is  continuously 
involved  in  a  single  case  involving  a 
CRNA  or  AA  and  the  service  was 
furnished  prior  to  January  1,  1998. 

(2)  HCFA  determines  the  fee  schedule 
amount  for  an  anesthesia  service 
personally  performed  by  a  physician  on 
the  basis  of  an  anesthesia-specific  fee 
schedule  CF  and  unreduced  base  units 
and  anesthesia  time  units.  One 
anesthesia  time  unit  is  equivalent  to  15 
minutes  of  anesthesia  time,  and 
ftections  of  a  15-minute  period  are 
recognized  as  fractions  of  an  anesthesia 
time  unit. 

(d)  Anesthesia  services  medically 
directed  by  a  physician.  (1)  HCFA 
considers  an  anesthesia  service  to  be 
medically  directed  by  a  physician  if: 

(i)  The  physician  performs  the 
activities  described  in  §415.110  of  this 
chapter. 

(ii)  The  physician  directs  quaUfied 
individuals  involved  in  two,  three,  or 
four  concurrent  cases. 

(iii)  Medical  direction  can  occur  for  a 
single  case  furnished  on  or  after  January 
1, 1998  if  the  physician  performs  the 
activities  described  in  §  415.110  of  this 
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chaptflr  and  medioEQly  directs  a  single 
CRNAorAA. 

(2)  The  mles  for^medical  dirsctiaQ 
difiar  for  oeitais  tifeae  periods 
depending  on  the  ^ture  of  the  qualified 
individuu  who  is  directed  by  tlM 
{riiysician.  If  moretthan  two  procedures 
are  directed  on  m  After  January  1, 1994, 
the  qualified  individuals  coidd  be  AAs, 
CRNAs.  interns,  o^  residents.  The 
medical  direction  rules  apply  to  student 
nurse  anesthetists  tmly  if  the  physician 
directs  two  conaurent  cases,  each  of 
which  involves  a  student  nurse 
anesthetist  or  the  {physician  directs  one 
case  involving  a  student  nurse 
anesthetist  and  the  other  involving  a 
□INA,  AA,  intern,  or  resident. 

(SLPayment  for  tiedical  direction  is 
based' on  a  specific^  percentage  of  the 
payment  allowance  recognized  for  the 
anesthesia  service  ^lersanally  performed 
by  a  ph3rsleian  alone.  The  following 
percentages  apply  tor  the  years 
specified: 

(i)  CY 1994—60  percent  of  the 
paymmt  allowance  for  personally 
performed  procedtires. 

(ii)  CY  1995 — 57^5  percent  of  the 
payment  allowance  for  personally 
performed  services. 

(iii)  CY  1996—5$  p«cent  of  the 
payment  aUowancf  for  personally 
performed  services. 

(iv)  CY  1997—53.5  percent  of  the 
payment  allowance  for  personally 
performed  services. 

(v)  CY  1998  and  thereafter— 50 
percent  of  the  payitient  allowance  for 
personally  polomiBd  services. 

•  •  •  •    !        • 

7.  Section  414.6d  is  revised  to  read  as 
follows:  '■ 


§414.60   Feyment  far  the  I 
CRNAs.  I 

(a)  Basis  for  payment.  Beginning  with 
CY1994— 

(1)  The  allowance  for  an  anesthesia 
service  furnished  fa|^  a  medically 
directed  CRNA  is  based  on  a  Gxed 
percentage  of  the  allowance  recognized 
for  the  anesthesia  service  personally 
performed  by  the  physician  alone,  as 
specified  in  §  414.46(d)(3);  and 

(2)  The  CF  for  an  anesthesia  service 
furnished  by  a  CRNA  not  directed  by  a 
physician  may  not  exceed  the  CF  for  a 
service  personally  performed  by  a 
physician.  ' 

(o)  To  whom  parent  may  be  made. 
Payment  for  an  anelsthesia  service 
furnished  by  a  CRMa  may  be  made  to 
the  CRNA  or  to  anjt  individual  or  entity 
(such  as  a  hospital,! rural  primary  care 
hospital,  physiciaiL  group  practice,  or 


UMI 


ambulatory  surgical  center)  with  which 
the  CRNA  has  an  employment  or 
contract  relationship  that  provides  for 
payment  to  be  made  to  the  individual  or 
entity. 

(c)  Condition  for  payment.  Payment 
for  the  services  of  a  CRNA  may  be  made 
only  on  an  assignment  related  basis,  and 
any  assignment  accepted  by  a  CRNA  is 
binding  on  any  other  person  presenting 
a  claim  or  request  for  payment  for  the 
service. 

Subpart  H— {Ramoved  and  RMarvad] 

8.  Subpart  H,  consisting  of  §§  414.450 
'through  414.453,  is  removed  and 
reserved. 

E.  A  new  part  415  is  added  to  read  as 
follows:  "\\ 

PART  415— SERVICES  FURNISHED  BY 
PHYSICtANS  IN  PROVIDERS. 
SUPERVISING  PHYSiaANS  IN 
TEACHING  SETTINGS,  AND 
RESIDENTS  IN  CERTAIN  8ETT1NQS 

Sutipart  A— Qaneral  ProvWons 

S«c. 

41S.1    Basis  and  scope. 

Sutipart  B— Fiscal  Intermediary  Payments 
to  Providers  for  Pliyaician  Sarwioee 

415.50    Scope. 

415.55    General  payment  rules. 

415.60    Allocation  of  physician 

compensation  costs. 
415.70    Limits  on  compensation  iat 

physician  services  in  provideis. 

Subpart  C— Part  B  Carrier  Payments  for 
Ptiyaiclan  Services  to  Benefldarlea  In 


415.100    Scope. 

415.102    Conditions  for  flee  schedule 

payment  for  physician  services  to 

beneficiaries  in  pnsvideis. 
415.105    Amounts  of  payment  for  physician 

services  to  beneficiaries  in  providers. 
415.110    Conditions  for  payment: 

Anesthesiology  services. 
415.120    Conditions  for  payment:  Radiology 

services. 
415.130    Conditions  for  payment:  Physician 

pathology  services. 

Subpart  D— Ptiysician  Services  in  Teaching 
Settings 

415.150    Scope. 

415.152    Definitions. 

415.160    Election  of  reasonable  cost 

payment  for  direct  medical  and  surgical 

services  of  physicians  in  teaching 

hospitals:  General  provisions. 
415.162    Determining  payment  for  physician 

services  furnished  to  beneficiaries  in 

teaching  hospitals. 
415.164    Payment  to  a  fund 
415.170    Conditions  for  payment  on  a  fee 

schedule  basis  for  physician  services  in 

a  teaching  setting. 


415.172    Physidan  fee  schedule  payment  Car 

services  of  teaching  physicians. 
415.174    Exception:  Evaluation  and 

management  services  furnished  in 

certain  canters. 
415.176    Renal  dialysis  services. 
415.178    Anesthesia  services. 
415.180    Teaching  setting  mquirements  fat 

the  interpretation  of  diagnostic  radiology 

and  other  diagnostic  tests. 
415.184  Psychiatric  services. 
415.190    Conditions  of  payment:  Assistants 

at  surgery  in  teaching  hospitals. 

Subpart  E— Services  of  Residenta 

415.200    Services  of  residents  in  approved 

GME  programs. 
415.202    Servi(»s  of  residents  not  in 

approved  GME  programs. 
415. 204    Services  of  residents  in  sidlled 

nursing  bcilities  and  home  health 

agencies. 
415.206    Services  of  residents  in 

nonprovider  settings. 
415.208    Services  of  moonli^ting  residents. 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

SubfMft  A— General  Proviaiona 

f  415.1    Basis  and  scope. 

(a)  Basis.  This  part  is  based  on  the 
provisions  of  the  following  sections  of 
the  Act:  Section  1848  establishes  a  fee 
schedule  for  payment  for  physidan 
services.  Section  1861  (q)  specifies  what 
is  included  in  the  term  "physician 
services"  covered  imder  Medicare. 
Section  1862(a)(14]  sets  forth  the 
exclusion  of  nonphysidan  services 
furnished  to  hospital  patients  tmder  Part 
B  of  Medicare.  Section  1886(d)(5)(B) 
provides  for  a  payment  adjustment 
imder  the  prospective  payment  system 
for  the  operating  costs  of  inpatient 
hospital  services  furnished  to  Medicare 
benefidaries  in  cost  reporting  periods 
beginning  on  or  after  October  1. 1983,  to 
account  for  the  indirect  costs  of  medical 
education.  Section  1886(h)  establishes 
the  methodology  for  Medicare  pa}rment 
of  the  cost  of  direct  GME  activities. 

(b)  Scope.  This  part  sets  forth  rules  for 
fiscal  intermediary  payments  to 
providers  for  physician  services,  Part  B 
carrier  payments  for  physician  services 
to  beneficiaries  in  providers,  physidan 
services  in  teaching  settings,  and 
services  of  residents.  .„,. 

Subpart  B — Ftacal  Intermediary 
Paymenta  to  Providars  for  Phyaician 
Sarvlcea 

1415.50   Scope. 

This  subpart  sets  forth  rules  for 
payment  by  fiscal  intermediaries  to 
providers  for  services  furnished  by 


physicians.  Payment  for  covered 
services  is  made  either  under  the 
prospective  payment  system  (PPS)  to 
PPS-partidpating  providers  in 
accordance  with  part  412  of  this  chapter 
or  imder  the  reasonable  cost  method  to 
non-PPS  partidpating  providers  in 
accordance  with  part  413  of  this 
chapter. 

{415^   Qsnerai  payment nilea. 

(a)  Allowable  costs.  Except  as 
spedfied  otherwise  in  §§  413.102  of  this 
chapter  (concerning  compensation  of 
owners),  415.60  (concerning  allocation 
of  physidan  compensation  costs),  and 
415.162  (concerning  payment  for 
physidan  services  furnished  to 
benefidaries  in  teaching  hospitals), 
costs  a  provider  incurs  for  services  of 
physidans  are  allowable  only  if  the 
following  conditions  are  met: 

(1)  The  services  do  not  meet  the 
conditions  in  §  415.102(a)  regarding  fee 
schedule  payment  for  services  of 
physidans  to  a  beneficiary  in  a 
provider. 

(2)  The  services  include  a  surgeon's 
supervision  of  services  of  a  quafified 
anesthetist,  but  do  not  include 
physidan  availabiUty  services,  except 
for  reasonable  availability  services 
furnished  for  emergency  rooms  and  the 
services  of  standby  surgical  team 
physidans. 

(3)  The  provider  has  inoured  a  cost 
for  salary  ot  other  compensation  it 
furnished  the  physician  for  the  services. 

(4)  The  costs  incxirred  by  the  provider 
for  the  services  meet  the  requirements 
in  §  413.9  of  this  chapter  regarding  costs 
related  to  patient  care. 

(5)  The  costs  do  not  include 
supervision  of  interns  and  residents 
unless  the  provider  elects  reasonable 
cost  payment  as  specified  in  §  415.160, 
or  any  other  costs  incurred  in 
coimectien  with  an  approved  GME 
program  that  are  payable  under  §  413.86 
of  this  chapter. 

(b)  Allocation  of  allowable  costs.  The 
provider  must  follow  the  rules  in 
§  415.60  regarding  allocation  of 
physidan  compensation  costs  to 
determine  its  costs  of  services. 

(c)  Limits  on  allowable  costs.  The 
intermediary  must  apply  the  limits  on 
compensation  set  forth  in  §  415.70  to 
determine  its  payments  to  a  provider  for 
the  costs  of  sOTvices. 

I41&M   AMocatton  of  physician 


(a)  Definition.  For  purposes  of  this 
subpart,  physician  compensation  costs 
means  monetary  payments,  fiinge 


benefits,  deferred  compensation,  and 
any  other  items  of  value  (excluding 
office  space  or  billing  and  collection 
services)  that  a  provider  or  other 
organization  furnishes  a  physidan  in 
return  for  the  physidan  services.  Other 
organizations  are  entities  related  to  the 
provider  within  the  meaning  of  §  413.17 
of  this  chapter  or  entities  that  furnish 
services  for  the  provider  imder 
arrangements  within  the  meaning  of  the 
Art. 

(b)  General  rule.  Except  as  provided 
in  paragraph  (d)  of  this  section,  each 
provider  that  incvirs  physidan 
compensation  costs  must  allocate  those 
costs,  in  proportion  to  the  percentage  of 
total  time  that  is  spent  in  furnishing 
each  category  of  services,  among — 

(1)  Physidan  services  to  the  provider 
(as  described  in  §  415.55); 

(2)  Physician  services  to  patients  (as 
described  in  §415.102);  and 

(3)  Activities  of  the  physidan,  such  as 
funded  research,  that  are  not  paid  under 
either  Part  A  or  Part  B  of  Medicare. 

(c)  Allowable  physician  compensation 
costs.  Only  costs  aUocated  to  payable 
physician  services  to  the  provider  (as 
described  in  §415.55)  are  allowable 
costs  to  the  provider  imder  this  subpart. 

(d)  Allocation  of  all  compensation  to 
senrices  to  the  provider.  Generally,  the 
total  physidan  compensation  received 
by  a  physidan  is  allocated  among  all 
services  furnished  by  the  physician, 
unless — 

(1)  The  provider  certifies  that  the 
compensation  is  attributable  solely  to 
the  physician  services  furnished  to  the 
provider;  and 

(2)  The  physidan  bills  all  patients  for 
the  physician  services  he  or  she 
furnishes  to  them  and  personally 
receives  the  payment  from  or  on  behalf 
of  the  patients.  If  returned  directly  or 
indirectly  to  the  provider  or  an 
organization  related  to  the  provider 
within  the  meaning  of  §413.17  of  this 
chapter,  these  payments  are  not 
compensation  for  physidan  services 
furnished  to  the  provider. 

(e)  Assumed  allocation  of  all 
compensation  to  beneficiary  senrices.  If 
the  provider  and  physidan  agree  to 
accept  the  assumed  allocation  of  all  the 
physidan  services  to  direct  services  to 
henefidaries  as  described  under 
§  415.102(a).  HCFA  does  not  require  a 
written  allocation  agreement  between 
the  physician  and  the  provider. 

(f)  Determination  and  payment  of 
allowable  physician  compensation 
costs.  (1)  Except  as  provided  under 
paragraph  (e)  of  this  section,  the 


intermediary  pays  the  provider  for  these 
costs  only  if — 

(i)  The  provider  submits  to  the 
intermediary  a  written  allocation 
agreement  between  the  provider  and  the 
physician  that  specifies  the  respective 
amounts  of  time  the  physician  spends  in 
furnishing  physidan  services  to  the 
provider,  physidan  services  to  patients, 
and  services  that  are  not  payable  under 
either  Part  A  or  Part  B  of  Medicare;  and 
(ii)  The  compensation  is  reasonable  in 
terms  of  the  time  devoted  to  these 
services. 

(2)  In  the  absence  of  a  written 
allocation  agreement,  the  intermediary 
assumes,  for  purposes  of  determining 
reasonable  costs  of  the  provider,  that 
100  percent  of  the  physician 
compensation  cost  is  allocated  to 
services  to  benefidaries  as  spedfied  in 
paragraph  (b)(2)  of  this  section. 

(g)  Recordkeeping  requirements. 
Except  for  services  furnished  in 
accordance  with  the  assumed  allocation 
under  paragraph  (e)  of  this  section,  each 
provider  that  claims  payment  for 
services  of  physicians  under  this 
subpart  must  meet  all  of  the  following 
requirements: 

(1)  Maintain  the  time  records  or  other 
information  it  used  to  allocate  physidan 
compensation  in  a  form  that  permits  the 
information  to  be  validated  by  the 
intermediary  or  the  carrier. 

(2)  Report  the  information  on  which 
the  physician  compensation  allocation 
is  based  to  the  intermediary  or  the 
carrier  on  an  annual  basis  and  promptly 
notify  the  intermediary  or  carrier  of  any 
revisions  to  the  compensation 
allocation. 

(3)  Retain  each  physician 
compensation  allocation,  and  the 
information  on  which  it  is  based,  for  at 
least  4  years  after  the  end  of  each  cost 
reporting  period  to  which  the  allocation 
appUes. 

S  41 5.70    Limits  on  compensation  for 
physician  services  in  providers. 

(a)  Principle  and  scope.  (1)  Except  as 
provided  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section.  HCFA  establishes 
reasonable  compensation  equivalency 
limits  on  the  amount  of  compensation 
paid  to  physicians  by  providers.  These 
limits  are  applied  to  a  provider's  costs 
incurred  in  compensating  physicians  for 
services  to  the  provider,  as  described  in 
§  415.55(a). 

(2)  Limits  estabhshed  under  this 
section  do  not  apply  to  costs  of 
physidan  compensation  attributable  to 
furnishing  inpatient  hospital  services 
that  are  paid  for  under  the  prospective 
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jMym«Dt  system  iiyplemented  under 
part  412  of  this  chtpter  or  to  costs  of 
physician  compeniation  attributable  to 
approved  GME  programs  that  are 
payable  under  §  413^86  of  this  chapter. 

(3)  Compensation  that  a  physician 
receives  for  activities  that  may  not  be 
paid  for  under  eith^  Part  A  or  Part  B 
of  Medicare  is  not  considered  in 
applying  these  limits. 

Cb)  Methodology  for  establishing 
limits.  HCFA  establishes  a  methodology 
for  determining  «n|»u<il  reasonable 
compensation  equijtralency  limits  and,  to 
the  extent  possible^  considers  average 
physician  incomes  by  specialty  and  type 
of  location  using  th|B  best  available  data. 

(c)  Application  of  limits.  If  the  level 
of  compensation  e^Qceeds  the  limits 
established  imder  paragraph  (bj  of  this 
section.  Medicare  pjayment  is  iMsed  on 
the  level  established  by  the  limits. 

(d)  Adjustment  of  the  limits.  The 
intermediary  may  adjust  limits 
established  under  paragraph  (b)  of  this 
section  to  account  fcr  costs  incurred  by 
the  physician  or  th0  provider  related  to 
malpractice  insurance,  professional 
monberships,  and  i)onttnuing  medical 
education. 

(1)  For  the  costs  cjf  membership  in 
professional  societies  and  continuing 
medical  education,  the  intermediary 
may  adjust  the  limit  by  the  lesser  of^ 

(i)  The  actual  cos<  incurred  by  the 
provider  or  the  physician  for  these 
activities;  or 

(ii)  Five  percent  cif  the  appropriate 
limit.  J 

(2)  For  the  cost  ofmalpractice 
expenses  incurred  by  either  the  provider 
or  the  physician,  the  intermediary  may 
adjust  the  reasonable  compensation 
equivalency  limit  by  the  cost  of  the 
malpractice  insurance  expense  related 
to  the  physician  service  furnished  to 
patients  in  provider^. 

(e)  Exception  to  liinits.  An 
intoinediary  may  grant  a  provider  an 
exception  to  the  limits  established 
under  paragraph  (b)  of  this  section  only 
if  the  provider  can  (femonstrate  to  the 
intermediary  that  it  \s  unable  to  recruit 
or  maintain  an  adeqi^te  niunber  of 
physicians  at  a  compensation  level 
within  these  limits.  ■ 

(f)  Notification  of  Changes  in 
methodologies  and  payment  limits.  (1) 
Before  the  start  of  a  Qost  reporting 
period  to  which  limis  established 
under  this  section  will  be  applied, 
HCFA  publishes  a  notice  in  the  Federai 
Register  that  sets  forth  the  amoimt  of 
the  limits  and  explains  how  it 
calculated  the  limits, 


UMI 


(2)  If  HCFA  proposes  to  revise  the 
methodology  for  establishing  payment 
limits  under  this  section,  HCFA 
publishes  a  notice,  wth  opportimity  for 
public  comment,  in  the  Federal 
Register.  The  notice  explains  the 
proposed  basis  and  methodology  for 
setting  limits,  specifies  the  limits  that 
would  result,  and  states  the  date  of 
implementation  of  the  limits. 

(3)  If  HCFA  updates  Umits  by 
applying  the  most  recent  economic 
index  data  without  revising  the  limit 
methodology,  HCFA  publishes  the 
revised  limits  in  a  notice  in  the  Federal 
Register  without  prior  publication  of  a 
proposal  or  public  comment  period. 

Subpart  C— Part  B  Carrier  Payments 
for  Physician  Services  to  Beneficiaries 
in  Providers 

S41S.100   Scope. 

This  subpart  implements  section 
1887(aKl)(A)  of  the  Act  by  providing 
general  conditions  that  must  be  met  in 
order  for  services  furnished  by 
physicians  to  beneficiaries  in  providers 
to  be  paid  for  on  the  basis  of  the 
physician  fee  schedule  imder  part  414 
of  this  chapter.  Section  415.102  sets 
forth  the  conditions  for  fee  schedule 
pa)rment  for  physician  services  to 
beneficiaries  in  providers.  Section 
415.105  sets  forth  general  requirements 
for  determining  the  amoimts  of  pa3nnent 
for  services  that  meet  the  conditions  of 
this  section.  Sections  415.120  and 
415.130  set  forth  additional  conditions 
for  payment  for  physician  services  in 
the  specialti(9s  of  radiology  and 
pathology  (laboratory  services). 

§  415.102    Conditions  for  fee  schedule 
payment  for  physician  services  to 
bsnefidaries  in  providers. 

(a)  General  rule.  If  the  physician 
furnishes  services  to  beneficiaries  in 
providers,  the  carrier  pays  on  a  fee 
schedule  basis  provided  the  following 
requirements  are  met: 

(1)  The  services  are  personally 
furnished  for  an  individual  beneficiary 
by  a  physician. 

(2)  The  services  contribute  directly  to 
the  diagnosis  or  treatment  of  an 
individual  beneficiary. 

(3)  The  services  ordinarily  require 
performance  by  a  physician. 

(4)  In  the  case  of  radiology  or 
laboratory  services,  the  additional 
requirements  in  §  415.120  or  §415.130, 
respectively,  are  met. 

(b)  Exception.  If  a  physician  furnishes 
services  in  a  provider  that  do  not  meet 
the  requirements  in  paragraph  (aj  of  thi« 
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section,  but  are  related  to  beneficiary 
care  furnished  by  the  provider,  the 
intermediary  pays  for  those  services,  if 
otherwise  covered.  The  intermediary 
follows  the  rules  in  §§  415.55  and 
415.60  for  payment  on  the  basis  of 
reasonable  cost  or  PPS,  as  appropriate. 

(c)  Effect  of  billing  charg/esfor 
physician  services  to  a  provider. 

(1)  If  a  physician  furnishes  services 
that  may  be  paid  under  the  reasonable 
cost  rules  in  §  415.55  or  §  415.60,  and 
paid  by  the  intermediary,  or  would  be 
paid  under  those  rules  except  for  the 
PPS  rules  in  part  412  of  this  chapter, 
and  under  the  payment  rules  for  GME 
established  by  §413.86  of  this  chapter, 
neither  the  provider  nor  the  physician 
may  seek  payment  fi'om  the  carrier, 
beneficiary,  or  another  insurer. 

(2)  If  a  physician  furnishes  services  to 
an  individual  beneficiary  that  do  not 
meet  the  applicable  conditions  in 
§§415.120  (concerning  conditions  for 
payment  for  radiology  services)  and 
415.130  (concerning  conditions  for 
payment  for  physician  pathology 
services),  the  carrier  does  not  pay  on  a 
fee  schedule  basis. 

(3)  If  the  physician,  the  provider,  or 
another  entity  bills  the  carrier  or  the 
beneficiary  or  another  insurer  for 
physician  services  furnished  to  the 
provider,  as  described  in  §  415.55(a), 
HCFA  considers  the  provider  to  which 
the  services  are  furnished  to  have 
violated  its  provider  participation 
agreement,  and  may  terminate  that 
agreement.  See  part  489  of  this  chapter 
for  nUes  governing  provider  agreements. 

(d)  Effect  of  physician  assumption  of 
operating  costs.  If  a  physician  or  other 
entity  enters  into  an  agreement  (such  as 
a  lease  or  concession)  with  a  provider, 
and  the  physician  (or  entity)  assumes 
some  or  all  of  the  operating  costs  of  the 
provider  department  in  whdch  the 
physician  furnishes  physician  services, 
the  following  rules  apply: 

(1)  If  the  conditions  set  forth  in 
paragraph  (a)  of  this  section  are  met,  the 
carrier  pays  for  the  physician  services 
under  the  physician  fee  schedule  in  part 
414  of  this  chapter. 

(2)  To  the  extent  the  provider  incurs 

a  cost  payable  on  a  reasonable  cost  basis 
under  part  413  of  this  chapter,  the 
intermediary  pays  the  provider  on  a 
reasonable  cost  basis  for  the  costs 
associated  with  producing  these 
services,  including  overhead,  supplies, 
equipment  costs,  and  services  finished 
by  nonphysician  personnel. 

(3)  The  physician  (or  other  entity]  is 
treated  as  being  related  to  the  provider 
within  the  meaning  of  §413.17  of  this 


chapter  (concerning  cost  to  related 
organizations). 

(4)  The  physician  (or  other  entity) 
must  make  its  books  and  records 
available  to  the  provider  and  the 
intermediary  as  necessary  to  verify  the 
nature  and  extent  of  the  costs  of  the 
services  furnished  by  the  physician  (or 
other  entity). 

$415,105    Amounts  of  payment  for 
physician  services  to  beneficiaries  In 
providers. 

(a)  General  rule.  The  carrier 
determines  amounts  of  payment  for 
physician  services  to  beneficiaries  in 
providers  in  accordance  with  the 
general  rules  governing  the  physician 
fee  schedule  payment  in  part  414  of  this 
chapter,  except  as  provided  in    , 
paragraph  (b)  of  this  section. 

(b)  Application  in  certain  settings — (1) 
Teaching  hospitals.  The  carrier  applies 
the  rules  in  subpart  D  of  this  part 
(concerning  physician  services  in 
teaching  settings),  in  addition  to  those 
in  this  section,  in  determining  whether 
fee  schedule  pajmient  should  be  made 
for  physician  services  to  individual 
beneficiaries  in  a  teaching  hospital. 

(2)  Hospital-based  ESRD  facilities. 
The  carrier  applies  §§  414.310  through 
414.314  of  this  chapter,  which  set  forth 
determination  of  reasonable  charges 
under  the  ESRD  program,  to  determine 
the  amount  of  payment  for  physician 
services  furnished  to  individual 
beneficiaries  in  a  hospital-based  ESRD 
facihty  approved  under  part  405  subpart 
U. 

§415.110    CondWons  for  payment 
Anesthesiology  services. 

(a)  Senrices  furnished  directly  or 
concurrently.  The  carrier  pays  a 
physician  for  anesthesia  services 
furnished  to  patients  in  a  provider  on  a 
fee  schedule  basis  only  if  the  services 
meet  the  conditions  in  §  415.102(a)  and 
the  following  additional  conditions: 
(1)  For  each  patient,  the  physician — 
(i)  Performs  a  pre-anesthetic 
examination  and  evaluation; 
(ii)  Prescribes  the  anesthesia  plan; 
(iii)  Personally  participates  in  the 
most  demanding  procedures  in  the 
anesthesia  plan,  including  induction 
and  emergence; 

(iv)  Ensiu«s  that  any  procedures  in 
the  anesthesia  plan  that  he  or  she  does 
not  perform  are  performed  by  a 
qualified  individual  as  defined  in 
program  operating  instructions; 

(v)  Monitors  the  course  of  anesthesia 
administration  at  fi«quent  intervals; 


(vi)  Remains  physically  present  and 
available  for  immediate  diagnosis  and 
treatment  of  emergencies;  and 

(vii)  Provides  indicated  post- 
anesthesia care. 

(2)  The  physician  performs  the 
procedure  personally  or  directs  no  more 
than  four  anesthesia  procedures 
concurrently  and  does  not  perform  any 
other  services  while  he  or  she  is 
directing  the  concurrent  procedures. 

(b)  Supervision  of  more  than  four 
procedures  concurrently.  If  a  physician 
is  involved  in  furnishing  more  than  four 
procedures  conciurently,  or  is 
performing  other  services  while 
directing  the  concurrent  procedures,  the 
concurrent  anesthesia  services  are 
physician  services  to  the  provider  in 
which  the  procedures  are  performed.  In 
these  cases,  the  physician  is  not 
required  to  meet  the  criteria  of 
paragraphs  (a)(1)  (iii)  and  (vii)  of  this 
section  personally,  but  must  ensure  that 
a  qualified  individual  performs  any 
procedure  in  which  the  physician  does 
not  personally  participate.  In  these 
cases,  the  intermediary  pays  for  the 
services  under  the  rules  in  §§415.55 
and  415.60  on  reasonable  cost  payment 
for  physician  services  to  providers  or 
under  the  rules  in  part  412  of  this 
chapter  for  payment  imder  the 
prospective  payment  system. 

§  41 5.1 20    Conditions  for  payment 
ftadlology  services. 

(a)  Services  to  beneficiaries.  The 
carrier  pays  for  radiology  services 
furnished  by  a  physician  to  a 
beneficiary  on  a  fee  schedule  basis  only 
if  the  services  meet  the  conditions  for 
fee  schedule  payment  in  §  415.102(a) 
and  are  identifiable,  direct,  and  discrete 
diagnostic  or  therapeutic  services 
furnished  to  an  individual  beneficiary, 
such  as  interpretation  of  x-ray  plates, 
angiograms,  myelograms,  pyelograms,  or 
ultrasound  procedures.  The  carrier  pays 
for  interpretations  only  if  there  is  a 
written  report  prepared  for  inclusion  in 
the  patient's  medical  record  maintained 
by  the  hospital. 

(b)  Services  to  providers.  The  carrier 
does  not  pay  on  a  fee  schedule  basis  for 
physician  services  to  the  provider  (for 
example,  administrative  or  supervisory 
services)  or  for  provider  services  needed 
to  produce  the  x-ray  films  or  other  items 
that  are  interpreted  by  the  radiologist. 
However,  the  intermediary  pays  the 
provider  for  these  services  in 
accordance  with  §415.55  for  provider 
costs;  §  415.102(d)(2)  for  costs  incurred 
by  a  physician,  such  as  under  a  lease  or 


concession  agreement;  or  part  412  of 
this  chapter  for  payment  under  PPS. 

§  415.130    Conditions  for  payment 
Physician  pathology  services. 

(a)  Physician  pathology  services.  The 
carrier  pays  for  pathology  services 
furnished  by  a  physician  to  an 
individual  beneficiary  on  a  fee  schedule 
basis  only  if  the  services  meet  the 
conditions  for  payment  in  §415. 102(a) 
and  are  one  of  the  following  services: 

(1)  Surgical  pathology  services. 

(2)  Specific  cytopathology, 
hematology,  and  blood  banking  services 
that  have  been  identified  to  require 
performance  by  a  physician  and  are 
listed  in  program  operating  instructions. 

(3)  Clinical  consultation  services  that 
meet  the  requirements  in  paragraph  (b) 
of  this  section. 

(4)  Clinical  laboratory  interpretative 
services  that  meet  the  requirements  of 
paragraphs  (b)(1),  (b)(3).  and  (b)(4)  of 
this  section  and  that  are  specifically 
listed  in  program  operating  instructions. 

(b)  Clinical  consultation  services.  For 
purposes  of  this  section,  clinical 
consultation  services  must  meet  the 
following  requirements: 

(1)  Be  requested  by  the  beneficiary's 
attending  physician. 

(2)  Relate  to  a  test  result  that  lies 
outside  the  clinically  significant  normal 
or  expected  range  in  view  of  the 
condition  of  the  beneficiary. 

(3)  Result  in  a  written  narrative  report 
included  in  the  beneficiary's  medical 
record. 

(4)  Require  the  exercise  of  medical 
judgment  by  the  consultant  physician. 

(c)  Physician  pathology  services 
furnished  by  an  independent  laboratory. 
Laboratory  services,  including  the 
technical  component  of  a  service, 
furnished  to  a  hospital  inpatient  or 
outpatient  by  an  independent  laboratory 
are  paid  on  a  fee  schedule  basis  under 
this  subpart  only  if  they  are  physician 
pathology  services  as  described  in 
paragraph  (a)  of  this  section. 

Subpart  D— Physician  Services  In 
Teaching  Settings 

§415.150    Scope. 

This  subpart  sets  forth  the  rules 
governing  payment  for  the  services  of 
physicians  in  teaching  settings  and  the 
criteria  for  determining  whe^er  the 
payments  are  made  as  one  of  the 
following: 

(a)  Services  to  the  hospital  under  the 
reasonable  cost  election  in  §§415.160 
through  415.164. 
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(b)  Providw  services  through  the 
diiect  GKffi  paymentl  mechanism  in 

§  413.86  of  this  chapter.  \    . 

(c)  Physician  send|»s  to  benefioanes 
under  the  physician  fee  schedxile  as  set 
forth  in  part  414  of  t|iis  chapter. 


the  diiect  CME  payment  provisions  of 
§  41 3.86,  or  on  a  leasonaUe-cost  basis 
under  the  provisions  of  §  409.26  <w 
§  409.40(f)  for  resident  services 
furnished  in  skilled  nursing  facilities  or 
home  health  agencies,  respectively. 


1415.158 
As  used  in  this  subpart— 
Approved  g^dua^e  medical 
education  (GME)  program  means  a 
residency  program  i^pproved  by  the 
Accreditation  Coun^  for  Qaduate 
Medical  Education  0f  the  American 
Medical  Association,  by  the  Committee 
on  Hospitals  of  the  Bureau  of 
Professional  Education  of  the  American 
Osteopathic  Association,  by  the  Council 
on  Dental  Educatioi^  of  the  American 
Dental  Association,  or  by  the  Council  on 
Podiatric  Medicine  Education  of  the 
American  PodiatriclMedical 
Association.  ,        . 

<Sirect  medical  aM  surgical  services 
means  services  to  individual 
beneficiaries  that  aas  either  personally 
himished  by  a  physician  or  furnished 
by  a  resident  under  the  supervision  of 
a  physician  in  a  teaching  hospital 
making  the  cost  eleption  described  in 
§§415.160  through)  415.162. 

Nonprovidet  setting  means  a  setting 
other  ^an  a  hospit^.  skilled  nursing 
facility,  home  healfh  agency,  or 
comprehensive  outpatient  rehabilitotion 
facility  in  which  rasidents  furnish 
services.  These  include,  but  are  not 
limited  to,  family  practice  ot 
muWspecialty  clinics  and  physician 

offices.  ,  .^    ,  „      . 

Resident  means  pne  of  the  foUovong: 

(1)  An  individual  who  participates  in 
an  approved  GME  program,  including 
programs  in  oeteo^thy,  dentistry,  and 

pochatry. 

(2)  A  physician  who  is  not  in  an 
approved  GME  program,  but  who  is 
authorized  to  {wac^  only  in  a  hospital, 
for  example,  individuals  with  tranporary 
or  restricted  Uoenses,  or  unbcensed 
graduates  (rf  foreiga  medical  schools. 
For  purposes  of  tWs  subpart,  the  term 
resident  is  synonymous  with  the  terms 
intern  and /e/iow. 

Teaching  hospital  means  a  hospital 
engaged  in  an  approved  GME  residency 
program  in  medicine,  osteopathy, 
dentistry,  at  podiatry. 

Teaching  physkaan  means  a 
physician  (other  tban  another  resident) 
who  involves  residents  in  the  care  of  his 
or  her  patients. 

Teaching  settir^  means  any  provider, 
hoepital-based  provider,  or  nonprovider 
settings  in  which  Medicare  payment  for 
the  services  of  residents  is  made  under 


§415.150    Election  ol  reaeonaNe  coat 
pmmant  for  (Nfact  madteil  and  SMiglcai 
MTvlcaa  ol  phystciana  m  tMchlng 
hospltala:  Qaneral  provialona. 

(a)  Scope.  A  teaching  hospital  may 
elect  to  receive  payment  on  a  reasonable 
cost  basis  for  the  diiect  medical  and 


physicians  furnished  to  beneficiaries 
and  supervision  of  interns  and  residents 
furnishing  care  to  beneficiaries  is  made 
by  Medicare  on  die  basis  of  reasoniAile 
cost  if  the  hospital  exercises  the  election 
as  provided  for  in  §  415.160.  If  tiiis 
electi<m  Is  made,  die  following  occurs: 

(1)  Physician  services  furnished  to 
beneficiaries  and  supervision  of  interns 
and  residents  furnishing  care  to 
beneficiaries  are  paid  on  a  reasonable- 
cost  basis,  as  provided  for  in  paragraph 
(b)  of  this  section. 

(2)  Payment  for  certain  medical 


COSl  oasis  iui  iiio  uuOT-i  «»«."»»"  —  y^i  rajrAu<7u.i  »»»  v.„.v—  _ 

sureical  services  of  its  physicians  in  lieu    school  costs  may  be  made  as  provided 


of  fee  schedule  payments  that  might 
otherwise  be  made  for  these  services, 
(b)  Conditions.  A  teaching  hospital 
may  elect  to  receive  these  payments 

only  if— 

(1)  The  hospital  notifies  its 
intermediary  in  writing  of  the  election 
and  meets  the  conditions  of  either 
paragraph  (b)(2)  or  paragraph  (b)(3)  of 
this  section: 

(2)  All  physicians  who  furnish 
services  to  Medicare  beneficiaries  in  the 
hospital  agree  not  to  bill  charges  for 
these  services;  or 

(3)  All  physicians  who  furnish 
services  to  Medicare  beneficiaries  in  the 
hospital  are  employees  of  the  hospital 
and,  as  a  condition  of  employment,  are 
precluded  from  billing  for  these 
services. 

(c)  Effect  of  election.  If  a  teaching 


for  in  paragraph  (c)  of  this  section. 

(3)  Payments  for  services  donated  by 
volimteer  physicians  to  beneficiaries  are 
made  to  a  fund  designated  by  the 
organized  medical  ^aS  of  die  teaching 
hospital  or  medical  school  as  provided 
for  in  paragraph  (d)  of  this  section. 

(b)  Reasonable  cost  of  physician 
services  and  supervision  of  interns  and 

residents.  .  ,    j 

(1)  Physician  services  furnished  to 
beneficiaries  and  supervision  of  interns 
and  residents  furnishing  care  to 
beneficiaries  in  a  teaching  hospital  are 
payable  as  provider  services  on  a 
reasonable-cost  basis. 

(2)  For  purposes  of  this  paragraph, 
reasonable  cost  is  defined  as  the  direct 
salary  paid  to  these  physicians,  plus 
applicable  fringe  benefits. 

(3)  The  costs  must  be  allocated  to  the 


nospiiai  eiecis  lo  ^«^'*"^'~"  _.,__,  .»,..  --^inn  -nd  annortioned  to  procran 


payment  for  physician  direct  medical 
and  suigical  services  furnished  to 
beneficiaries — 

(1)  Those  sOTvices  and  the  supervision 
of  interns  and  residents  furnishing  care 
to  individual  beneficiaries  are  covered 
as  hospital  services,  and 

(2)  The  intermediary  pays  the  hospital 
for  those  services  on  a  reasonable  cost 
basis  under  the  rules  in  §  415.162. 
(Payment  for  other  physician 


this  section  and  apportioned  to  program 
beneficiaries  as  provided  by  paragraph 
(g)  of  this  section. 

(4)  Other  allowable  costs  incurred  by 
the  provider  related  to  the  services 
described  in  this  paragraph  are  payable 
subject  to  the  requirements  appUcable  to 
all  other  provider  services. 

(c)  Reasonable  costs  for  the  services 

famished  by  a  medical  school  or  related 

org/anization  in  a  hospital.  An  amount  is 


(Payment  for  otiier  physic^  payable  to  die  hospital  by  HCFA  under 

compensation  costs  related  toapproved  ^^J^J^^  p^ogU  provided  diat  die 

GME  programs  is  made  as  described  m  ^  ^^^^  bS^yable  if  incurred 
§  413.86  of  dus  chapter.)  j   ^    ^^  ^      ^^^  ^^„  ^^^ 

(d)  Ele<^on  '^«^^'"f  • "  *«  ^!^  Snder  Ae  arrangement.  The  amount 

hospital  does  not  make  dus  election,  ^^^  ^^^  ^  inexcess  of  die  reasonable 

payment  IS  made—  «.  „..u^  .„  costs  (as  defined  in  paragraphs  (c)(1) 

(1)  For  physician  services  furnished  to  ~«^,  ^  ,1  of  diis  se<Son)  incurred  b^ 


beneficiaries  on  a  fee  schedule  basis  as 
described  in  part  414  subject  to  die  rules 
in  this  subpart,  and 

(2)  For  the  supervision  of  interns  and 
residents  as  described  in  §  413.86. 

§415.162    DolMintning  payment  for 
phyalclan  eecvlcea  fumlahed  to 
banaflciwfea  In  taacMng  hoapitala. 

(a)  General  rule.  Payments  for  direct 
medical  and  surgical  services  of 


and  (cK2)  of  this  section)  incurred  by  a 
teaching  hospital  for  services  furnished 
by  a  medical  school  or  organization  as 
described  in  §  413.17  of  dus  chapter  for 
certain  costs  to  the  medical  school  (or 
a  related  organizatifm)  in  furnishing 
services  in  the  hospital. 
(1)  Reasonable  costs  of  physician 

services.  .     .     .^     .      j.u 

(i)  When  the  medical  school  and  the 
hospital  are  related  organizations,  if  the 


medical  school  (or  organization  related 
to  the  medical  school)  and  the  hospital 
are  related  by  common  ownership  or 
control  as  described  in  §413.17  of  this 
chapter — 

(A)  The  costs  of  these  services  are 
allowable  costs  to  the  hospital  under  the 
provisions  of  §413.17  of  this  chapter, 
and 

(B)  The  reimbursable  costs  to  the 
hospital  are  determined  under  the 
provisions  of  this  section  in  the  same 
maimer  as  the  costs  incurred  for 
physicians  on  the  hospital  staff  and 
without  regard  to  payments  made  to  the 
medical  school  by  the  hospital. 

(ii)  When  the  medical  school  and  the 
hospital  are  not  related  organizations. 

(A)  If  the  medical  school  and  the 
hospital  are  not  related  organizations 
under  the  provisions  of  §  413.17  of  this 
chapter  and  the  hospital  makes  payment 
to  the  medical  school  for  the  costs  of 
those  services  furnished  to  all  patients, 

Eayment  is  made  by  Medicare  to  the 
ospital  for  the  reasonable  cost  incurred 
by  the  hospital  for  its  payments  to  the 
medical  school  for  services  furnished  to 
beneficiaries. 

(B)  Costs  incurred  imder  an 
arrangement  must  be  allocated  to  the 
full  range  of  services  furnished  to  the 
hospital  by  the  medical  school 
physicians  on  the  same  basis  as 

•  provided  for  under  paragraph  (j)  of  this 
section,  and  costs  allocated  to  direct 
medical  and  surgical  services  furnished 
to  hospital  patients  must  be  apportioned 
to  beneficiaries  as  provided  for  imder 
paragraph  (g)  of  this  section. 

(C)  If  the  medical  school  and  the 
hospital  are  not  related  oiganizations 
under  the  provisions  of  §413. 17  of  this 
chapter  and  the  hospital  makes  payment 
to  the  medical  school  only  for  the  costs 
of  those  services  furnished  to 
beneficiaries,  costs  of  the  medical 
school  not  to  exceed  105  percent  of  the 
sum  of  physician  direct  salaries, 
applicable  fringe  benefits,  employer's 
portion  of  PICA  taxes.  Federal  and  State 
unemployment  taxes,  and  workmen's 
compensation  paid  by  the  medical 
school  or  an  organization  related  to  the 
medical  school  may  be  recognized  as 
allowable  costs  of  the  medical  school. 

(D)  These  allowable  medical  school 
costs  must  be  allocated  to  the  full  range 
of  services  furnished  by  the  physicians 
of  the  medical  school  or  organization 
related  as  provided  by  paragraph  (j)  of 
this  section. 

(E)  Costs  allocated  to  direct  medical 
and  surgical  services  furnished  to 
hospital  patients  must  be  apportioned  to 


beneficiaries  as  provided  by  par^raph 
(g)  of  this  section. 

(2)  Reasonable  costs  of  other  than 
direct  medical  and  surgical  services. 
These  costs  are  determined  in 
accordance  with  paragraph  (c)(1)  of  this 
section  except  that — 

(i)  If  the  hospital  makes  payment  to 
the  medical  school  for  other  than  direct 
medical  and  surgical  services  furnished 
to  beneficiaries  and  supervision  of 
interns  and  residents  furnishing  care  to 
beneficiaries,  these  payments  are  subject 
to  the  required  cost-finding  and 
apportionment  methods  apphcable  to 
the  cost  of  other  hospital  services 
(except  for  direct  mmiical  and  suigical 
services  furnished  to  beneficiaries);  or 
(ii)  If  the  hospital  makes  payment  to 
the  medical  school  only  for  these 
services  fiimished  to  beneficiaries,  the 
cost  of  these  services  is  not  subject  to 
cost-finding  and  apportionment  as 
otherwise  provided  by  this  subpart,  and 
the  reasonable  cost  paid  by  Medicare 
must  be  determined  on  the  basis  of  the 
health  insurance  ratio(s)  used  in  the 
apportionment  of  all  other  provider 
costs  (excluding  physician  direct 
medical  and  surgical  services  furnished 
to  beneficiaries)  appUed  to  the 
allowable  medical  school  costs  incurred 
by  the  medical  school  for  the  services 
furnished  to  all  patients  of  the  hospital, 
(d)  "Salary  equivalent"  payments  for 
direct  medical  and  surgical  services 
furnished  by  physicians  on  the 
voluntary  staff  of  the  hospital. 

(1)  HCFA  makes  payments  under  the 
Medicare  program  to  a  fund  as  defined 
in  §  415.164  for  direct  medical  and 
surgical  services  furnished  to 
beneficiaries  on  a  regularly  scheduled 
basis  by  physicians  on  the  impaid 
voluntary  medical  staff  of  the  hospital 
(or  medical  school  under  arrangement 
with  the  hospital). 

(i)  These  payments  represent 
comp>ensation  for  contributed  medical 
staff  time  which,  if  not  contributed, 
would  have  to  be  obtained  through 
employed  staff  on  a  payable  basis. 

(ii)  Payments  for  volunteer  services 
are  determined  by  applying  to  the 
regularly  scheduled  contributed  time  an 
hourly  rate  not  to  exceed  the  equivalent 
of  the  average  direct  salary  (exclusive  of 
fringe  benefits)  paid  to  all  full-time, 
salaried  physicians  (other  than  interns 
and  residents)  on  the  hospital  staff  or, 
if  the  number  of  full-time  salaried 
physicians  is  minimal  in  absolute  terms 
or  in  relation  to  the  number  of 
physicians  on  the  voluntary  staff,  to 
physicians  at  like  institutions  in  the 


area. 


(iii)  This  "salary  equivalent"  is  a 
single  hourly  rate  covering  all 
physicians  regardless  of  specialty  and  is 
applied  to  the  actual  regularly 
scheduled  time  contributed  by  the 
physicians  in  furnishing  direct  medical 
and  surgical  services  to  beneficiaries 
including  supervision  of  interns  and 
residents  in  that  care. 

(iv)  A  physician  \^o  receives  any 
compensation  from  the  hospital  or  a 
medical  school  related  to  the  hospital  by 
common  ownership  or  control  (within 
the  meaning  of  §  413.17  of  this  chapter) 
for  direct  medical  and  surgical  services 
furnished  to  any  patient  in  the  hospital 
is  not  considered  an  unpaid  voluntary 
physician  for  purposes  of  this 
paragraph. 

(v)  If,  nowever,  a  physician  receives 
compensation  from  the  hospital  or 
related  medical  school  or  organization 
only  for  services  that  are  other  than 
direct  medical  and  surgical  services,  a 
salary  equivalent  payment  for  the 
physician's  regularly  scheduled  direct 
medical  and  surgical  services  to 
beneficiaries  in  the  hospital  may  be 
imputed.  However,  the  sum  of  the 
imputed  value  for  volunteer  services 
and  the  physician's  actual 
compensation  from  the  hospital  and  the 
related  medical  school  (or  organization) 
may  not  exceed  the  amount  that  would 
have  been  imputed  if  all  of  the 
physician's  hospital  and  medical  school 
services  (compensated  and  volunteer) 
had  been  volunteer  services,  or  paid  at 
the  rate  of  $30,000  per  year,  whichever 
is  less. 

(2)  The  following  examples  illustrate 
how  the  allowable  imputed  value  for 
volunteer  services  is  determined.  In  , 
each  example,  it  has  been  assumed  that 
the  average  salary  equivalent  hourly  rate 
is  equal  to  the  hourly  rate  for  the 
individual  physician's  compensated 
services. 

Example  No:  l.  Dr.  Jones  received  $3,000 
a  year  from  Hospital  X  for  services  other  than 
direct  medical  services  to  all  patients,  for 
example,  utilization  review  and 
administrative  services.  Dr.  Jones  also 
voluntarily  furnished  direct  medical  services 
to  beneficiaries.  The  imputed  value  of  the 
volunteer  services  amounted  to  $10,000  for 
the  cost  reporting  period.  The  full  imputed 
value  of  Dr.  Jones'  volunteer  direct  medical 
services  would  be  allowed  since  the  total 
amount  of  the  imputed  value  ($10,000)  and 
the  compensated  services  ($3,000)  does  not 
exceed  $30,000. 

Example  No:  2.  Dr.  Smith  received  $25,000 
from  Hospital  X  for  services  as  a  department 
head  in  a  teaching  hospital.  Dr.  Smith  also 
voluntarily  furnished  direct  medical  services 
to  beneficiaries.  The  imputed  value  of  the 
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vohintaar  tervicas  amoaBted  to  $10.00a 
Only  $5,000  of  the  imputed  value  <rf 
voluntMr  Mcvicsa  wouU  be  allowad  since 
the  total  amount  of  the  (mputtd  value 
($10,000)  and  the  compensated  services 
($25,000)  exceeds  the  ^0.000  maximum 
amount  allovvable  for  al  of  Dr.  Smith's 
servicas.  ! 

Computation;  ) 

Maximum  amount  all4wable  tor 
all  services  perftjuiipd  by  Dr. 
Smith    for   purpose^   of  this 

computation  « $30,000 

Less  compensation  received 
&om  Hospital  X  for  Mher  dian 
direct  medical  servides  to  indi- 
vidual pMienU  ......i. ".•       $25,000 

Allowable  amount  of  imputed 
value  for  the  voluatser  serv- 
ices furnished  by  Or,  Smith  ....        $5,000 

Examph  No.  3.  Dr.  B^own  is  not 
compensated  by  Hospiial  X  Car  any  services 
furnished  in  the  hospil^.  Dr.  Brown 
vohmtarily  furnished  4iroct  surgical  services 
to  beneficiaries  for  a  period  of  6  months,  and 
the  imputed  value  of  these  services 
amounted  to  $20,000.  The  allowable  amount 
of  the  imputed  value  f#r  volunteer  services 
fumiahed  by  Dr.  Brown  would  be  limited  to 

$15,000  ($30,000  X  e/«!). 

(3)  The  amount  o^  the  imputed  value 
for  volunteo'  aervices  applicable  to 
beneficiaries  and  p^able  to  a  fund  is 
determined  in  accoidance  with  the 
aggregate  per  diem  method  described  in 
paragraph  (g)  of  this  section. 

(4)  Medicare  payments  to  a  fund  must 
be  used  by  the  mndj  solely  for 
improvement  of  caib  of  hospital  patients 
or  mr  educational  or  charit^le  purposes 
(which  may  include  but  are  not  limited 
to  medical  and  oth^'  scientific 
research). 

(i)  No  personal  financial  gain,  either 
direct  or  indirect,  fiom  benefits  of  the 
fund  may  inure  to  any  of  the  hospital 
staff  physicians,  midical  school  &culty, 
or  physicians  for  whom  Medicare 
imputes  costs  for  purposes  of  payment 
into  the  fimd. 

(ii)  Expenses  met  from  contributions 
made  to  the  hospit^  from  a  fund  are  not 
included  as  a  reimiursable  cost  when 
expended  by  the  hospital,  and 
depradatian  expeqse  is  not  allowed 
with  respect  to  equipment  or  facilities 
donated  to  the  hospital  by  a  fund  or 
purchased  by  the  l^ospital  from  monies 
in  a  fund.  ! 

(e)  Requiranentk  for  payment— {1) 
Physicians  on  the  hospital  staff.  The 
requirements  und4r  which  the  costs  of 
physician  direct  medical  and  surgical 
services  (including  supervision  of 
interns  and  residents)  to  beneficiaries 
are  the  same  as  these  applicable  to  the 


coet  of  all  other  covoed  provider 
swvices  except  that  the  costs  of  these 
sOTvioes  are  separately  determined  as 
provided  by  tMs  section  and  are  not 
subject  to  cost-finding  as  described  in 
§413.24  of  this  chapter. 

(2)  Physicians  on  the  medical  school 
faculty.  Paymwit  is  made  to  a  hospital 
for  the  costs  c4  services  of  physicians  on 
the  medical  school  faculty,  provided 
that  if  the  medical  school  is  not  related 
to  the  hospital  (within  the  meaning  of 
§  413.17  of  this  chapter,  concerning  cost 
to  related  organizations),  the  hospital 
does  not  nudce  payment  to  the  medical 
school  for  services  furnished  to  all 
patients  and  the  following  requirements 
are  met:  If  the  hospital  makes  pajrment 
to  the  medical  school  for  services 
furnished  to  all  patients,  these 
requirements  do  not  apply.  (See 
paragraph  (c)(l)(ii)  of  this  section.) 
(i)  There  is  a  written  agreement 
between  the  hospital  and  the  medical 
school  oar  organization,  specifying  the 
types  and  extent  of  services  to  be 
furnished  by  the  medical  school  and 
specifying  that  the  hospital  must  pay  to 
the  medical  school  an  amotmt  at  least 
equal  to  the  reasonable  cost  (as  defined 
in  paragraph  (c)  of  this  section)  of 
furnishing  the  services  to  beneficiaries, 
(ii)  The  costs  are  paid  to  the  medical 
sdiool  by  the  ho^tal  no  later  than  the 
date  on  v^ch  the  cost  report  covering 
the  period  in  which  the  servicas  were 
furnished  is  due  to  HCFA. 

(iii)  Payment  for  the  services 
furnished  tmder  an  arrangement  would 
have  been  made  to  the  hospital  had  the 
services  been  fomished  directly  by  the 
hospital. 

(3)  Physicians  on  the  vohmtary  staff 
of  the  hospital  (or  medical  school  under 
arrangement  with  the  hospital).  If  the 
conditiaas  for  payment  to  a  fund 
outlined  in  §  415.164  are  met,  payments 
are  made  on  a  "salary  equivalent"  basis 
(as  defined  in  paragraph  (d)  of  this 
section)  to  a  fund. 

(f)  Requirements  for  payment  for 
medical  school  faculty  services  other 
than  physician  direct  medical  and 
surgical  services.  If  the  requirwnents  for 
payment  for  physician  direct  medical 
and  surgical  services  furnished  to 
beneficiaries  in  a  teaching  hospital 
described  in  paragraph  (e)  of  this 
section  are  met,  payment  is  made  to  a 
hospital  for  the  costs  of  medical  school 
faculty  services  other  than  physician 
direct  medical  and  surgical  services 
furnished  in  a  teaching  hospital. 

(g)  Aggregate  per  diem  methods  of 
apportionment--{l)  For  the  costs  of 
physician  direct  medical  and  surgical 


services.  The  cort  of  physician  direct     r 
medical  and  surgical  services  furnished 
in  a  teaching  hosjHtal  to  beneficiaries  is 
determined  on  the  basis  of  an  avoage 
cost  per  diem  as  defined  in  paragraph 
(h)(1)  of  this  section  for  physician  direct 
medical  and  surgical  services  to  all 
patients  (see  §§  415.172  through 
415.184)  for  each  of  the  following 
categories  of  physicians: 

(i)  Physicians  aa  the  ho^ital  staff. 

(ii)  Physicians  on  the  medical  school 

faculty.  ■  .  . 

(2)  For  the  imputed  value  of  phystaan 
volunteer  direct  medical  and  surreal 
services.  The  imputed  value  of 
physician  direct  medical  and  stirgical 
services  furnished  to  beneficiaries  in  a 
teaching  hospital  is  determined  on  the 
basis  of  an  average  per  diem,  as  defined 
in  paragraph  (h)(1)  of  this  section,  for 
physician  direct  medical  and  surgical 
services  to  all  pati«its  except  that  the 
average  per  diem  is  derived  from  the 
imputed  value  of  the  physician 
volimteer  direct  medical  and  surgical 
services  furnished  to  all  patients. 

(h)  Definitions.  (1)  -Average  cost  per 
diem  for  physician  direct  medical  and 
surffcal  services  (including  supervision 
of  interns  and  residents)  furnished  in  a 
teaching  hospital  to  patients  in  each 
category  of  physician  services  described 
in  paragraph  (g)(1)  of  this  section  means 
the  amotmt  computed  by  dividing  total 
reasonable  costs  of  these  services  in 
each  category  by  the  sum  of — 

(i)  bipatient  days  (as  defined  in 
paragraph  (h)(2)  of  this  section);  and 

(ii)  Outpatient  visit  days  (as  defined 
in  paragraph  (h)(3)  of  this  sectioii). 

(2)  Inpatient  days  are  determined  by 
counting  the  day  of  admission  as  3.5 
days  and  each  day  after  a  patient's  day 
of  admission,  except  the  day  of 
discharge,  as  1  day. 

(3)  Outpatient  visit  days  are 
determined  by  cotmting  only  one  visit 
day  for  each  calendar  day  that  a  patient 
visits  an  outpatient  departinent  or 
mviltiple  outpatient  departments. 

(i)  Application.  (1)  The  following 
illustrates  how  apportionment  based  on 
the  aggregate  per  diem  method  for  costs 
of  physician  direct  medical  and  surgical 
services  furnished  in  a  teaching  hospital 
to  patients  is  determined. 
Teaching  Hospital  Y 
Statistical  and  financial  data: 
Total  inpatient  days  as  de- 
fined in  paragraph  (h)(2)  of 
this  section  and  outpatient 
visit  days  as  defined  in 
paragraph  (h)(3)  of  this  sec- 
tion   


20.000 


1,000 


5,000 


Total  inpatient  Part  A  days 

Total  inpatient  Fait  B  days 
where  Part  A  coverage  is 
not  available 

Total  outpatient  Part  B  visit 
days 

Total  cost  of  direct  medical 
and  surgical  seryioes  fur- 
nished to  all  patients  by 
physicians  on  the  hospital 
staff  as  determined  in  ac- 
'cordance  with  paragraph  (i) 
of  this  section "  $1,500,000 

Total  cost  of  direct  medical 
and  surgical  services  fur- 
nished to  all  patients  by 
physicians  on  the  medical 
school  foculty  as  deter- 
mined in  accordance  with 
paragraph  (i)  of  this  section        $1,650,000 

Computation  of  cost  applicable  to  program 
for  physicians  on  the  hospital  staff; 

Average  cost  per  diem  for  direct  medical 
and  suigicaljservices  to  patients  by 
physicians  on  the  hospital  staff:  $1,500,000  + 
75,000  =  $20  per  diein. 

€ost  of  physician  direct  medi- 
cal and  surgical  services  fur- 
nished to  inpatient  bene- 
ficiaries covered  under  Part 
A:  $20  per  diem  x  20,000  ....         $400,000 

Cost  of  physician  direct  medi- 
cal and  surgical  services  fur- 
nished to  inpatient  bene- 
ficiaries covered  under  Part 
•  B:  $20  per  diem  x  1,000  $20,000 

Cost  of  physician  direct  medi- 
cal and  siugical  services  fur- 
nished to  outpatient  bene- 
ficiaries covered  under  Part 
B:  $20  per  diem  x  5,000  $100,000 

Computation  of  cost  applicable  to  program 
ftw  physicians  on  the  medical  school  faculty: 

Average  cost  per  diem  for  direct  medical 
and  suigical  services  to  patients  by 
physicians  on  the  medical  school  Eacidty: 
$1,650,000  +  75,000  =  $22  per  diem. 
Cost  (rf  physician  direct  medi- 
cal and  surgical  services  fur- 
nished to  inpatient  bene- 
ficiaries covered  under  Part 
A:  $22  per  diem  x  20,000  ....         $440,000 
Cost  of  physician  direct  medi- 
cal and  surgical  services  fur- 
nished to  inpatient  bene- 
ficiaries covered  under  Part 

B:  $20  per  diem  x  1,000  $22,000 

Cost  of  physician  direct  medi- 
cal and  surgical  services  fur- 
nished to  outpatient  bene- 
ficiaries covered  under  Part 
B:  $2?  per  diem  x  5,000  $110,000 

(2)  The  following  illustrates  how  the 
imputed  value  of  physician  volunteer  direct 
medical  and  suigical  services  furnished  in  a 
teaching  hospital  to  beneficiaries  is 
determined. 


Example:  The  physicians  on  the  medical 
staff  of  Teaching  Hospital  Y  donated  a  total 
of  5,000  hours  in  furnishing  direct  medical 
and  suigical  services  to  patienU  of  the 
hospital  during  a  cost  reporting  period  and 
did  not  receive  any  compensation  from  either 
the  hospital  or  the  medical  school.  Also,  the 
imputed  value  for  any  physician  volunteer 
services  did  not  exceed  the  rate  of  $30,000 
per  year  per  physician. 

Statistical  and  financial  data: 

Total  salaries  paid  to  the  full-   ' 
time  salaried  physicians  by  * 
the  hospital  (excluding  in- 
terns and  residents)  $800,000 

Total  physicians  who  were 
paid  for  an  average  of  40 
hours  pw  week  or  2,080  (52 
weeks  x  40  houra  per  week) 
hours  per  year  20 

Average  hourly  rate  equiva- 
lent: $800,000  +  41,600 
(2,080  X  20) $19.23 

Computation  of  total  imputed  value  of 
physician  volunteer  services  applicable  to  all 
patients: 

(Total  donated  hours  x  aver- 
age hourly  rate  equivalent): 
5,000  X  $19.23  $96,150 

Total  inpatient  days  (as  de- 
fined in  paragraph  (h)(2)  of 
this  section)  and  outpatient 
visit  days  (as  defined  in 
paragraph  (h)(3)  of  this  sec- 
tion)    75,000 

Total  inpatient  Part  A  days 20,000 

Total  inpatient  Part  B  days  if 

Part  A  coverage  is  not  avail- 

^  "'>}e 1,000 

Total  outpatient  Part  B  visit 

days - »..  5,000 

Computation  of  imputed  value  of 

physician  volunteer  direct  medical  and 

surgical  services  furnished  to  Medicare 

beneficiaries: 
Average  per  diem  for  physician  direct 

medical  and  surgical  services  to  all  patients: 

$96,150  +  75,000  =  $1.28  per  diem 

Imputed  value  of  physician 
direct  medical  and  suigical 
services  furnished  to  inpa- 
tient beneficiaries  covered 
under  Part  A:  SI. 28  per 
diem  x  20,000 $25,600 

Imputed  value  of  physician 
direct  medical  and  suigical 
services  furnished  to  inpa- 
tient beneficiaries  covered 
under  Part  B:  $1.28  per 
diem  x  1,000 $1,280 

Imputed  value  of  physician 
direct  medical  and  surgical 
services  furnished  to  out- 
patient beneficiaries  covered 
under  Part  B:  $1,28  per 

diem  x  5,000 $6,400 

Total  $33,280 


(j)  Allocation  of  compensation  paid  to 
physicians  in  a  teaching  hospital. 

(1)  In  determining  reasonable  cost 
imder  this  section,  the  compensation 
paid  by  a  teaching  hospital,  or  a  medical 
school  or  related  organization  under 
arrangement  with  the  hospital,  to 
physicians  in  a  teaching  hospital  must 
be  allocated  to  the  full  range  of  services 
implicit  in  the  physician  compensation 
arrangements.  (However,  see  paragraph 
(d)  of  this  section  for  the  computation 
of  the  "salary  equivalent"  payments  for 
volimteer  services  furnished  to 
patients.) 

(2)  This  allocation  must  be  made  and 
must  be  capable  of  substantiation  on  the 
basis  of  the  proportion  of  each 
physician's  time  spent  in  furnishing 
each  type  of  service  to  the  hospital  or 
medical  school. 

1415.164    Payment  tea  fund. 

(a)  General  rules.  Payment  for  certain 


75,000 


volimtary  services  by  physicians  in 
teaching  hospitals  (as  these  services  are 
described  in  §  415.160)  is  made  on  a 
salary  equivalent  basis  (as  described  in 
§  415.162(d))  subject  to  the  conditions 
and  limitations  contained  in  parts  405 
and  413  of  this  chapter  and  this  part 
415,  to  a  single  fund  (as  defined  in 
paragraph  (b)  of  this  section)  designated 
by  the  organized  medical  staff  of  the 
hospital  (or,  if  the  services  are  furnished 
in  the  hospital  by  the  faculty  of  a 
medical  school,  to  a  fund  as  may  be 
designated  by  the  faculty),  if  the 
following  conditions  are  met: 

(1)  The  hospital  (or  medical  school 
furnishing  the  services  under 
arrangement  with  the  hospital)  inciurs 
no  actual  cost  in  furnishing  the  services. 

(2)  The  hospital  has  an  agreement 
with  HCFA  under  part  489  of  this 
chapter. 

(3)  The  intermediary,  or  HCFA  as 
appropriate,  has  received  written 
assurances  that — 

(i)  The  payment  is  used  solely  for  the 
improvement  of  care  of  hospital  patients 
or  for  educational  or  charit^le 
purposes;  and 

(ii)  Neither  the  individuals  who  are 
hunished  the  services  nor  any  other 
persons  are  charged  for  the  services  (and 
if  charged,  provision  is  made  for  the 
return  of  any  monies  incorrectly 
collected). 
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(b)  Definition  t^mfund.  For  purposes 
of  paiagiaph  (a)  of  titis  section,  a  fund 
is  an  organization  that  meets  either  of 
the  following  requiipnifflits: 

(1)  The  ofganizatibn  has  and  retains 
exemption,  as  a  gov  inmiental  entity  or 
under  section  501(<4{3)  of  the  Internal 
Revenue  Code  (nonprofit  educaticmal. 
charitable,  and  similar  organizations), 
from  Federal  taxati<^. 

(2)  llie  organization  is  an 
organization  of  physicians  who,  imder 
the  terms  of  their  employment  by  an 
entity  that  meets  the  requirements  of 
paragraph  (b)(1)  of  ifcis  section,  are 
required  to  turn  over  to  that  entity  all 
income  that  the  ph]fsician  organization 
derives  from  the  plwsidan  services. 

(c)  Status  ofafuAd.  A  fund  approved 
for  payment  under  paragraph  (a)  of  this 
section  has  all  the  rights  and 
responsibilities  of  ^  provider  under 
Medicare  except  th$t  it  does  not  enter 
into  an  agreement  urith  HCFA  under 
part  489  of  this  diapter. 

I41S.170   CondMon*  for  payment  on  a  fee 
I  for  plysieian  sarvieea  In  a 
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Services  meeting' the  conditions  for 
payment  in  §  415.102(a)  furnished  in 
teadiing  settings  ale  payable  under  die 
physician  fee  schedule  if — 

(a)  The  services  4re  personally 
furnished  by  a  ph3rsician  who  is  not  a 
resident;  or 

(b)  The  services  |re  furnished  by  a 
resident  in  the  pre4«noe  of  a  teactdng 
physician  except  aS  provided  in 
$415,172  (cwicemlng  physician  fee 
schedule  payment  for  services  of 
teaching  physidanp),  §  415.174 
(concerning  an  exoBption  for  services 
furnished  in  hospiiu  outpatient  and 
certain  other  ambulatory  settings), 

§  415.176  (concerning  renal  dialysis 
services),  and  §41^.184  (concerning 
psychiatric  service),  as  applicable. 

1415.172    Pfiysidsti  tea  setMdule  payment 
for  aervtoaa  of  tMcHIng  physicians. 

(a)  General  ntleM  a  resident 
participates  in  a  service  furnished  in  a 
teadiing  setting,  {^lysician  fee  schedule 
payment  is  made  ()nly  if  a  teaching 
physidan  is  present  during  the  key 
portion  of  any  serfice  or  procedure  for 
which  payment  isisought. 

(1)  In  the  case  of  surgical,  high-risk, 
or  other  complex  procedures,  the 
teaching  physician  must  be  present 
during  all  critical  portions  of  the 
procedure  and  immediately  available  to 
fiimish  services  during  the  entire 
service  or  procedure. 

(i)  In  the  case  of  surgery,  the  teaching 
physidan's  presence  is  not  required 


during  opening  and  dosing  of  the 
surgical  field. 

(u)  In  the  case  of  procedures 
performed  through  an  endoscope,  the 
teachinig  physidan  must  be  presait 
diuiiw  the  entire  viewing. 

(2)  m  the  case  of  evaluation  and 
managmnent  services,  the  teaching 
physidan  must  be  present  during  the 
portion  of  the  service  that  determines 
the  level  of  service  billed.  (However,  in 
the'case  of  evaluation  and  management 
services  furnished  in  hospital  outpatient 
departments  and  certain  other 
ambulatory  settings,  the  requiJements  of 
§415.174  apply.) 

(b)  Documentation.  Except  for 
services  furnished  as  set  forth  in 

§§  415.174  (concerning  an  exception  for 
services  furnished  in  hospital  outpatient 
and  certain  other  ambulatory  settings), 
415.176  (concerning  renal  dialysis 
services),  and  415.184  (concerning 
psychiatric  services),  the  medical 
records  must  document  the  teaching 
physidan  was  present  at  the  time  the 
service  is  furnished.  The  presence  of  the 
teaching  physidan  during  procedures 
may  be  demonstrated  by  the  notes  in  the 
medical  records  made  by  a  physidan, 
resident,  or  nurse.  In  the  case  of 
evaluation  and  management  procedures, 
the  teaching  physidan  must  personally 
document  his  or  her  partidpation  in  the 
service  in  the  medicd  records. 

(c)  Payment  level  In  the  case  of 
services  such  as  evaluation  and 
management  for  which  there  are  several 
levels  of  service  codes  available  for 
reporting  purposes,  the  appropriate 
payment  level  must  reflect  the  extent 
and  complexity  of  the  service  when 
fully  furnished  by  the  teaching 
physician. 

S  415.174    Exception:  €valiiatton  and 
management  services  furnished  in  certain 
csntsrs. 

(a)  In  the  case  of  certain  evaluation 
and  management  codes  of  lower  and 
mid-level  complexity  (as  sped  Red  by 
HCTA  in  program  instructions),  carriers 
may  make  physidan  fee  schedule 
payment  for  a  service  furnished  by  a 
resident  without  the  presence  of  a 
teaching  physidan.  For  the  exception  to 
apply,  all  of  the  following  conditions 
must  be  met: 

(1)  The  services  must  be  furnished  in 
a  center  that  is  located  in  an  outpatient 
department  of  a  hospital  or  another 
ambulatory  care  entity  in  which  the 
time  spent  by  residents  in  patient  care 
activities  is  included  in  determining 
intermediary  payments  to  a  hospital 
under  §413.86. 


(2)  Any  resident  furnishing  the 
service  without  the  presence  of  a 
teaching  physidan  must  have 
completMl  more  than  6  months  of  an 
approved  residency  program. 

(z)  The  teaching  physidan  must  not 
direct  the  care  of  more  than  four  . 
residents  at  any  given  time  and  must 
dired  the  care  from  such  proximity  as 
to  constitute  immediate  availability.  The 
teaching  physidan  must — 

(i)  Have  no  other  responsibilities  aV'  , 
the  time; 

(ii)  Assume  management 
responsibility  for  those  benefidaries 
seen  by  the  residents; 

(iii)  Ensure  that  the  services  furnished 
are  appropriate; 

(iv)  Review  with  each  resident  during 
or  immediately  after  each  visit,  the 
beneficiary's  medical  history,  physical 
examination,  diagnosis,  and  record  of 
tests  and  therapies;  and 

(v)  Document  the  extent  of  the 
teaching  physidan's  partidpation  in  the    ^ 
review  and  direction  of  the  services 
furnished  to  each  beneficiary. 

(4)  TTie  range  of  services  furnished  by 
residents  in  the  centw  indudes  all  of 
the  following: 

(i)  Acute  care  for  undiffiarentiated 
problems  or  chronic  care  for  ongoing 
conditions. 

(ii)  Coordination  of  care  furnished  by 
other  physicians  and  providere. 

(iii)  Comprehensive  care  not  limited 
by  organ  system,  diagnosis,  or  gender. 

(5)  The  patients  seen  must  be  an 
identifiable  group  of  individuals  who 
consider  the  center  to  be  the  continuing 
source  of  their  health  care  and  in  which 
services  are  furnished  by  residents 
under  the  medical  direction  of  teaching 
physidans. 

(b)  Nothing  in  paragraph  (a)  of  this 
section  may  be  construed  as  providing 
a  basis  for  the  coverage  of  services  not 
determined  to  be  covered  under 
Medicare,  such  as  routine  physical 
checkups. 

§415.176    Ranai  dialysis  services. 

In  the  case  of  renal  dialysis  services, 
physicians  who  are  not  paid  imder  the 
physidan  monthly  capitation  payment 
method  (as  described  in  §  414.314  of 
this  chapter)  must  meet  the 
requirements  of  §§415.170  and  415.172 
(concerning  physician  fee  schedule 
payment  for  services  of  teaching 
physidans). 

§415.178   Anesttiesia  services. 

(a)  General  rule.  An  unreduced  - 
physician  fee  schedule  payment  may  be 
made  if  a  physician  is  involved  in  a 


single  anesthesia  procedure  involving 
an  anesthesia  resident.  In  the  case  of 
anesthesia  services,  the  teaching 
physidan  must  be  present  during  all 
'  critical  portions  of  the  procedure  and 
immediately  available  to  furnish 
services  during  the  entire  service  or 
procedure.  The  teaching  physidan 
cannot  receive  an  unreduced  fee  if  he  or 
she  performs  services  involving  other 
patients  during  the  period  the 
anesthesia  resident  is  furnishing 
services  in  a  single  case.  For  additional 
rules  for  payment  of  anesthesia  services 
involving  residents,  see 
§414.46(c)(l)(iii)). 

(b)  Documentation.  Documentation 
must  indicate  the  physidan's  presence 
or  partidpation  in  the  administration  of 
the  anesthesia  and  a  preoperative  and 
postoperative  visit  by  the  physidan. 

§415.180   Teaching  asMngrequiremants 
for  the^tarprsfaUon  of  diagnostic 
radiology  and  ottiar  diagnostic  tests. 

(a)  Genetal  rule.  Physidan  fee 
schedule  payment  is  made  for  the 
interpretation  of  diagnostic  radiology 
and  other  diagnostic  tests  if  the 
interpretation  is  performed  or  reviewed 
by  a  physician  other  than  a  resident. 

(b)  Documentation.  Documentation 
must  indicate  that  the  physician 
personally  performed  the  interpretation 
or  reviewed  the  resident's  interpretation 
with  the  resident. 

§415.184   Psychiatric  aervices. 

To  qualify  for  physician  fee  schedule 
payment  for  psychiatric  services 
furnished  under  an  approved  GME 
program,  the  physician  must  meet  the 
requirements  of  §§415.170  and  415.172, 
including  documentation,  except  that 
the  requirement  for  the  presence  of  the 
teaching  physician  during  the  service  in 
which  a  resident  is  involved  may  be  met 
by  observation  of  the  service  by  use  of 
a  one-way  mirror,  video  equipment,  or 
similar  device. 

§415.190    Conditions  Of  payment 
Assistants  at  surgery  in  taeclilng  hospitals. 

(a)  Basis,  purpose,  and  scope.  This 
section  describes  the  conditions  imder 
which  Medicare  pays  on  a  fee  schedule 
basis  for  the  services  of  an  assistant  at 
surgery  in  a  teaching  hospital.  This 
section  is  based  on  section 
1842(b)(7)(D)(I)  of  the  Act  and  applies 
only  to  hospitals  with  an  approved  GME 
residency  program.  Except  as  specified 
in  paragraph  (c)  of  this  section,  fee 
schedule  payment  is  not  available  for 
assistants  at  surgery  in  hospitals  with — 


(1)  A  training  program  relating  to  the 
medical  specialty  required  for  the 
surgical  procedure;  and 

(2)  A  resident  in  a  training  program 
relating  to  the  spedalty  required  for  the 
surgery  available  to  serve  as  an  assistant 
at  surgery. 

(b)  Definition.  Assistant  at  surgery 
means  a  physidan  who  actively  assists 
the  physician  in  charge  of  a  case  in 
performing  a  surgical  procedure. 

(c)  Conditions  for  payment  for 
assistants  at  surgery.  Payment  on  a  fee 
schedule  basis  is  made  for  the  services 
of  em  assistant  at  surgery  in  a  teaching 
hospital  only  if  the  services  meet  one  of 
the  following  conditions: 

(1)  Are  required  as  a  result  of 
exceptional  medical  drcumstances. 

(2)  Are  complex  medical  procedures 
performed  by  a  team  of  physicians,  each 
performing  a  discrete,  unique  function 
integral  to  the  performance  of  a  complex 
medical  procedure  that  requires  the 
spedal  skills  of  more  than  one 
physidan. 

(3)  Constitute  concurrent  medical  care 
relating  to  a  medical  condition  that 
requires  the  presence  of,  and  active  care 
by,  a  physidan  of  another  spedalty 
during  surgery. 

(4)  Are  medically  required  and  are 
furnished  by  a  physician  who  is 
primarily  engaged  in  the  field  of 
surgery,  and  the  primary  surgeon  does 
not  use  interns  and  residents  in  the 
surgical  procedures  that  the  surgeon 
performs  (including  preoperative  and 
postoperative  care). 

(5)  Are  not  related  to  a  surgical 
procedure  for  which  HCFA  determines 
that  assistants  are  used  less  than  5 
percent  of  the  time. 

Subpart  E— Services  of  Residents 

§415.200    Services  of  residents  in 
approved  GME  programs. 

(a)  General  rules.  Services  furnished 
in  hospitals  by  residents  in  approved 
GME  programs  are  specifically  excluded 
from  being  paid  as  "physician  services" 
defined  in  §  414.2  of  diis  chapter  and 
are  payable  as  hospital  services.  This 
exclusion  applies  whether  or  not  the 
resident  is  licensed  to  practice  under 
the  laws  of  the  State  in  which  he  or  she 
p>erforms  the  service.  The  payment 
methodology  for  services  of  residents  in 
hospitals  and  hospital-based  providers 
is  set  forth  in  §  413.86  of  this  chapter. 

(b)  Exception.  For  low  and  mid-level 
evaluation  and  management  services 
furnished  under  certain  conditions  in 
centers  located  in  hospital  outpatient 


departments  and  other  ambulatory 
settings,  see  §415.174. 

(c)  Definitions.  See  §415.152  for 
definitions  of  terms  used  in  this  subpart 

§415.202    Services  of  residents  not  In 
approved  GME  programs. 

(a)  General  rules.  For  services  of  a 
physician  employed  by  a  hospital  who 
is  authorized  to  practice  only  in  a 
hospital  setting  and  for  the  services  of 
a  resident  who  is  not  in  any  approved 
GME  program,  payment  is  made  to  the 
hospital  on  a  Part  B  reasonable  cost 
basis  regardless  of  whether  the  services 
are  furnished  to  hospital  inpatients  or 
outpatients. 

(b)  Payment.  For  services  descri'oed  in 
paragraph  (a)  of  this  section,  payment  is 
made  under  Part  B  by  reducing  the 
reasonable  costs  of  furnishing  the 
services  by  the  benefidary  deductible 
and  paying  80  percent  of  the  remaining 
amount.  No  payment  is  made  for  other 
costs  of  unapproved  programs,  such  as 
administrative  costs  related  to  teaching 
activities  of  physicians. 

§415.204    Services  of  residents  In  skilled 
nursing  facilities  and  home  health  agencies. 

(a)  Medicare  Part  A  payment. 
Payment  is  made  under  Medicare  Part  A 
for  interns'  and  residents'  services 
furnished  in  the  following  settings  that 
meet  the  spedfied  requirements: 

(1)  Skilled  nursing  facility.  Payment  to 
a  participating  skilled  nursing  facility  . 
may  include  the  cost  of  services  of  an 
intern  or  resident  who  is  in  an  approved 
GME  program  in  a  hospital  with  which 
the  skilled  nursing  facility  has  a  transfer 
agreement  that  provides,  in  part,  for  the 
transfer  of  patients  and  the  interchange 
of  medical  records. 

(2)  Home  health  agency.  A 
participating  home  health  agency  may 
receive  payment  for  the  cost  of  the 
services  of  an  intern  or  residents  who  is 
under  an  approved  GME  program  of  a 
hospital  with  which  the  home  health 
agency  is  affiliated  or  under  common 
control  if  these  services  are  furnished  as 
part  of  the  home  health  visits  for  a 
Medicare  beneficiary.  (Nevertheless,  see 
§  413.86  of  this  chapter  for  the  costs  of 
approved  GME  programs  in  hospital- 
based  providers.) 

(b)  Medicare  Part  B  payment.  Medical 
services  of  a  resident  of  a  hospital  that 
are  furnished  by  a  skilled  nursing 
fadlity  or  home  health  agency  are  jiaid 
under  Medicare  Part  B  if  payment  is  not 
provided  under  Medicare  Part  A. 
Payment  is  made  under  Part  B  for  a 
resident's  services  by  redudng  the 
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reasonable  costs  of  ft^nishing  the 
services  by  the  benefitiary  deductible 

and  paying  80  peFcen|  of  the  remaining 

amount. 

I41&206   STrtcseofiertdamain 

lil«i  ■■illillM      ' 


Patient  care  activitJes  of  resi^nts  in 
approved  GME  progrims  that  are 
furnished  in  nonprovlder  settings  are 
payable  in  one  of  the  jfollowmg  two 

ways:  j  _  . 

(a)  Dirtet  GME  paytnents.  If  the 
conditions  in  §  413.80(f)(l)(iii)  regarding 
patient  care  activities  and  training  of 
residents  are  met,  the  time  residents 
spend  in  nonprovidet  settings  such  as 
climes,  nursing  facil|ties.  and  physician 
offices  in  connectionlwith  approved 
GME  programs  is  included  in 
determining  the  nunjber  of  full-time 
equivalency  residents  in  the  calculation 
of  a  teaching  hospital's  resident  co\mt. 
lie  tw^<"S  physidbn  rules  on  carrier 
payments  in  §§415.170  through  415.184 
apply  in  these  teachiiag  settines. 
(bj  Fhysicjan  fee  schedule,  (l) 
Services  furnished  by  a  resident  in  a 
nonprovider  setting  are  covered  as 
physician  services  and  payable  under 
the  physician  fee  schedule  if  the 
following  requiremeiils  are  met: 

(i)  The  resident  is  fully  licensed  to 
practice  medicine,  oeteopathy, 
dentistry,  or  podiatry  in  the  State  in 
which  the  service  is^performed. 

(ii)  The  time  spent  in  patient  care 
activities  in  the  nonprovider  settmg  is 
not  included  in  a  teachmg  hospital's 
full-time  equivalenqy  resident  coimt  for 
the  purpose  of  diredt  GiAE  payments. 

(2)  Payment  may  be  made  regardless 
of  whether  a  resident  is  functioning 
within  the  scope  of  his  or  her  GME 
program  in  the  nonprovider  setting. 

(3)  If  fee  schwlukl  payment  is  made 
tat  the  resident's  services  in  a 
nonprovider  setting^  payment  must  not 
be  made^for  the  services  of  a  teaching 
physician. 

(4)  The  carrier  mtst  apply  the 
physician  fee  schedule  payment  rules 
set  forth  in  subpart  A  of  part  414  of  this 
chapter  to  payment^  for  services 
furnished  by  a  Tesi4ent  in  a  nonprovider 
setting. 
I41&208   Servtces^moonNghtmg 


to  inpatients  of  hospitals  in  which  the 
residents  have  their  approved  GME 
program  are  not  covered  as  physician 
services  and  are  payable  under  §  413.88 
regarding  direct  GME  payments. 

P)  Services  of  residents  that  are  not 
related  to  their  approved  GME  programs 
and  are  performed  in  an  outpatient 
department  or  emergency  department  of 
a  hospital  in  which  they  have  their 
training  program  are  covered  as 
physician  services  and  payable  under 
the  physician  fee  schedule  if  all  of  the 
foUomng  criteria  are  met: 

(i)The  services  are  identifiable 
physician  services  and  meet  the 
conditions  for  payment  of  physician 
services  to  beneficiaries  in  providers  in 
§  415.102(a). 

(ii)  The  resident  is  fully  hcensed  to 
practice  medicine,  osteopathy, 
dentistry,  or  podiatry  by  the  State  in 
which  the  services  are  performed. 

(iii)  The  services  performed  can  be 
separately  identified  firom  those  services 
that  are  required  as  part  of  the  approved 
GME  program. 

(3)  if  the  criteria  specified  in 
paragraph  (b)(2)  of  this  section  are  met, 
the  services  of  die  moonlighting 
resident  are  considered  to  have  been 
furnished  by  the  individual  in  his  or  her 
capacity  as  a  physician,  rather  than  in 
the  capacity  of  a  resident.  The  carrier 
must  review  the  contracts  and 
agreements  for  these  services  to  ensure 
compliance  with  the  criteria  specified  in 
paragraph  (b)(2)  of  this  section. 

(4)  No  payment  is  made  for  services 
of  a  "teaching  physician"  associated 
with  moonli^ting  services,  and  the 
time  spent  fimiishing  these  services  is 
not  included  in  the  teaching  hospital's 
full-time  equivalency  count  for  the 
indirect  GME  payment  (§  412.105  of  this 
chapter)  and  for  the  direct  GME 
payment  (§  413.86  erf  this  chapter). 

(c)  Other  settings.  Moonlighting 
services  of  a  licensed  resident  in  an 
approved  GME  program  furnished 
outside  the  scope  of  that  program  in  a 
hospital  or  other  setting  that  does  not 
participate  in  the  approved  GME 
program  are  payable  under  the 
physician  fee  schedule  as  set  forth  in 
§  415.206(b)(1). 

F.  Technical  Amendments 


§400^10    Dtaptay  Of  currently  valid  0MB 
control  numbers. 


Current 
Sections  in  42  CFR  that  contain     OMB  con- 
coHections  ol  information  trd  num- 

bets 


415.60 

415.162  - 


(a)  Definition.  For  purposes  of  this 
section,  the  term  services  of 
moonlighting  residents  refere  to  services 
that  licensed  residents  perform  that  are 
outside  the  scope  df  an  approved  GME 
program. 

(b)  Services  in  Of/E  program 
hospitals.  (1)  The  services  of  residents 


0938-0301 
0938-0301 


UMI 


PAm'400-{AMENDED] 

1.  In  §  400.310,  the  following  changes 
are  made: 

a.  The  entries  for  §§405.481  and 
405.552  are  removed. 

b.  The  table  is  amended  by  adding  the 
following  entries: 


PART405-{AMENOE01 

§406302    [Amended] 

2.  In  §  405.502(a)(10),  the  phrase 

"§  405.580(c)(2)  or  (3)"  is  removed,  and 
the  phrase  "§  415.190(c)(2)  or  (c)(3)  of 
this  chapter"  is  added  in  its  place. 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

3.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

AnAorily:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  tJ.S.C  1302  and 
1395hh). 

§411.15    [Amended] 

4.  In  §411.15(m)(2)(i),  "§405.550{b)" 
is  removed,  and  "§  415.102(a)"  is  added 
in  its  place. 

PART  412-PROSPECnVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

5.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1815(e),  1820, 1871, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C  1302. 1395g(e).  1395i-4. 1395hh.  and 
1395ww). 

§412.50   [Amended] 

6.  In  §  412.50,  the  following  changes 
are  made: 

a.  to  paragraph  (a),  "§  405.550(b)"  is 
removed,  and  "§  415.102(a) "  is  added  in 
its  place. 

b.  In  paragraph  (b),  "§  405.550(b)"  is 
removed,  and  "§  415.102(a)"  is  added  in 
its  place. 

§412.71    [Amended] 

7.  In  §412.71(c)(l)(i),  •*§  405.550(b)" 
is  removed,  and  "§  415.102(a)"  is  added 
in  its  place. 

§412.105   [Amandad] 

8.hi§412.105(g)(l)(i)(A), 
"§  405.522(a)"  is  removed,  and 
"§  415.200(a)"  is  added  in  its  place. 


PART  413— [AMENDED] 

9.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1861(v)(l)(A),  and 
1871  of  the  Social  Security  Act  (42  U.S  C. 
1302. 1395x(v)(l)(A),  and  1395hh). 

§413.5    [Amended] 

10.  In  §  413.5(c)(9).  die  phrase  "(as 
described  in  §  405.465  of  this  chapter) 
where  elected  as  provided  for  in 
§405.521  of  this  chapter."  is  removed, 
and  the  phrase  "(as  described  in 

§  415.162  of  this  chapter)  if  elected  as 
provided  for  in  §  415.160  of  this 
chapter."  is  added  in  its  place. 

§413.13    [Amended]' 

11.  hi  §413.l3(g)(l)(i),  the  phrase 
"§§405.480  through  405.482"  is 
removed,  and  the  phrase  "§§  415.55 
through  415.70"  is  added  in  its  place. 

§413.80    [Amended] 

12.  hi  §  413.80(h).  tile  phrase  ".  as 
described  in  §  414.450  of  this  chapter," 
is  removed. 

§413.66   [Amended] 

13.  In  §  413.86.  tiie  following  changes 
are  made: 

a.  In  paragraph  (b),  in  the  definition 
of  "Approved  medical  residency 
program"  in  paragraph  (1). 

"§  405.522(a)"  is  removed,  and 
"§  415.200(a)"  is  added  in  its  place. 

b.  hi  paragraph  (g)(l)(ii). 

"§  405.522(a)"  is  removed,  and 
"§  415.200(a)"  is  added  in  its  place. 

§413.174    [Amended] 

14.  hi  §413.1 74(b)(4)(iv).  tiie  phrase 
"§§405.465  tiirough  405.482"  is 
removed,  and  the  phrase  "§§  415.55 
tiirough  415.70.  §415.162.  and 

§  415.164"  is  added  in  its  place. 

PART  414— [AMENDED] 
§414.58    [Amended] 

15.  In  §  414.58.  the  following  changes 
are  made: 

a.  In  paragraph  (a),  the  phrase 
"§§405.550  through  405.580"  is 
removed,  and  the  phrase  "§§  415.100 
tiirough  415.130,  and  §  415.190"  is 
added  in  its  place. 

b.  In  paragraph  (b),  the  phrase 

"§  405.465  of  this  chapter  if  the  hospital 
exercises  the  election  described  in 
§  405.521(c)(2)  of  tiiis  chapter"  is 
removed,  and  the  phrase  "§415.162  of 
this  chapter  if  the  hospital  exercises  the 
election  described  in  §  415.160  of  this 
chapter"  is  added  in  its  place. 


PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

16.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.Q  1302  and 
1395hh),  sees.  1301, 1306,  and  1310  of  the 
Public  Health  Service  Act  (42  U.S.C.  300e. 
300e-5.  and  300e-9);  and  31  U.S.Q  9701. 

§417.554    [Amended] 

17.  hi  §417.554.  the  phrase 
"§405.480.  part  412  of  this  chapter,  and 
§§413.55  and  413.24"  is  removed,  and 
tiie  phrase  "part  412.  §§  413.24.  413.55, 
and  415.55"  is  added  in  its  place. 

PART  489— PROVIDER  AGREEMENTS 
AND  SUPPLIER  APPROVAL 

18.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

§489.20    [Amended] 

19.  In  §  489.20(d)(1).  "§  405.550(b)"  is 
removed,  and  "§  415.102(a)"  is  added  in 
its  place. 

§489.21    [Amended] 

20.  hi  §489.21(0.  "§  405.550(b)"  is 
removed,  and  "§  415.102(a)"  is  added  in 
its  place. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  November  28, 1995. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  December  1, 1995. 
Donna  E.  Shalala, 
Secretary. 

Note:  These  addenda  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Addendum  A — Eiqilanation  and  Use  of 
Addenda  B  Through  E 

The  addenda  on  the  following  pages 
provide  various  data  pertaining  to  the 
Medicare  fee  schedule  for  physician  services 
furnished  in  1995.  Addenduofce-contains  the 
RVUs  for  work,  practice  expense,  and 
malpractiee  expense,  and  other  information 
for  all  services,  included  in  the  physician  fee 
schedule.  Addendum  C  provides  interim 
RVUs  and  related  information  for  codes  that 
are  subject  to  comment  Each  code  listed  in 
Addendum  C  is  also  included  in  Addendum 
B.  Further  explanations  of  the  information  in 
these  addenda  are  provided  at  the  beginning 
of  each  addendum. 


To  compute  a  fee  schedule  amount 
according  to  the  formula  provided  in  the 
final  rule,  use  the  RVUs  listed  in  Addendum 
Band  the  GPQs  for  1996  listed  In 
Addendum  D  of  this  final  rule.  In  applying 
the  formula,  use  the  appropriate  CF:  For 
services  designated  as  surgical,  use  a  CF  of 
$40.7986.  For  primary  care  services,  use  a  CF 
of  S35.4173.  For  other  nonsurgical  services 
use  a  CF  of  $34.6293. 

Addendum  D  lists  the  GPCIs  for  1996. 

Addendum  E  lists  the  procedure  codes 
subject  to  the  site-of-service  differential. 

Addendum  B— 1996  Relative  Value  Units 
and  Related  Information  Used  in 
Deiermining  Medicare  Payments  for  1996 

This  addendum  contains  the  following 
information  for  each  CPT  code  and 
alphanumeric  HCPCS  code,  except  for 
alphanumeric  codes  beginning  with  B 
(enteral  and  parenteral  therapy),  E  (durable 
medical  equipment),  K  (temporary  codes  for 
nonphysician  services  or  items),  or  L 
(orthotics),  and  codes  for  anesthesiology 

1.  CPT/HCPCS  code.  This  is  the  CPT  or 
alphanumeric  HCPCS  number  for  the  service. 
Alphanumeric  HCPCS  codes  are  included  at 
the  end  of  this  addendum. 

2.  Modifier  A  modifier  is  shown  if  there 
is  a  technical  component  (modifier  TC)  and 
a  professional  component  (PC)  (modifier 
-  26)  for  the  service.  If  there  is  a  PC  and  a 
TC  for  the  service.  Addendum  B  contains 
three  entries  for  the  code:  One  for  the  global 
values  (both  professional  and  technical);  one 
for  modifier  -  26  (PC);  and  one  for  modifier 
TC.  The  global  service  is  not  designated  by 
a  modifier,  and  physicians  must  bill  using 
the  code  without  a  modifier  if  the  physician 
furnishes  both  the  PC  and  the  TC  of  the 
service. 

3.  Status  indicator  This  indicator  shows 
whether  the  CPT/HCPCS  code  is  in  the 
physician  fee  schedule  and  whether  it  is 
separately  payable  if  the  service  is  covered. 

A  =  Active  code.  These  codes  are 
separately  payable  under  the  fee  schedule  if 
covered.  There  will  be  RVUs  for  codes  with 
this  status.  The  presence  of  an  "A"  indicator 
does  not  mean  that  Medicare  has  made  a 
national  decision  regarding  the  coverage  of 
the  service.  Carriers  remain  responsible  for 
coverage  decisions  in  the  absence  of  a 
national  Medicare  policy. 

B  =  Bundled  code.  Payment  for  covered 
services  is  always  bundled  into  payment  for 
other  services  not  specified.  If  RVUs  are 
shown,  they  are  not  used  for  Medicare 
payment.  If  these  services  are  covered, 
payment  for  them  is  subsumed  by  the 
payment  for  the  services  to  which  they  are 
incident.  (An  example  is  a  telephone  call 
from  a  hospital  nurse  regarding  care  of  a 
patient.) 

C  =  Carrier-priced  code.  Carriers  will 
establish  RVUs  and  payment  amounts  for 
these  services,  generally  on  a  case-by-case 
basis  following  review  of  documentajion, 
such  as  an  operative  report. 

D  =  Deleted  code.  These  codes  are  deleted 
effective  with  the  beginning  of  the  calendar 
year. 
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E  =  Excluded  from  pliysidan  fee  schedule 
by  regulation.  These  aides  are  for  items  or 
services  that  we  chose  to  exclude  from  the 
physician  fee  schedule  payment  by 
regulation.  No  RVUs  a^e  shown,  and  no 
payment  may  be  madelunder  the  physician 
fee  schedule  for  these  codes.  Payment  for 
them,  if  they  are  covered,  continues  under 
reasonable  charge  or  oiher  payment 
procedures. 

G  =  Code  not  valid  fcr  Medicare  purposes. 
Medicare  does  not  recognize  codes  assigned 
this  status.  Medicare  uses  another  code  for 
reporting  of,  and  payn»ent  for.  these  services. 

H  =  Deleted  modifi*.  This  code  had  TC 
and  PC  components  iif  1995.  For  1996,  these 
components  are  deletii. 

N  =  Noncovered  service.  These  codes  are 
noncovered  services.  Medicare  payment  may 
not  be  made  for  these  codes.  If  RVUs  are 
shown,  they  are  not  u»ed  for  Medicare 
payment. 

P  =  Bundled  or  excllided  code.  There  are 
no  RVUs  for  these  serrices.  No  separate 
payment  should  be  m«de  for  them  imder  the 
physician  fee  schedule. 
— !f  the  item  or  servio^  is  covered  as  incident 
to  a  physician  servifce  and  is  furnished  on 
the  same  day  as  a  physician  service, 
payment  for  it  is  bundled  into  the  payment 
for  the  physician  savice  to  which  it  is 
incident  (an  example  is  an  elastic  bandage 
furnished  by  a  phylician  incident  to  a 
physician  service). 

If  the  item  or  serviqe  is  covered  as  other 

than  incident  to  a  physician  service,  it  is 
excluded  from  the  physician  fee  schedule 
(for  example,  colostomy  supplies)  and  is 


paid  under  the  other  paymmit  {Hoviaions  of 

the  Act 

R  =  Restrfctedcevarage.  Special  covenge 
instructions  apply.  If  the  service  is  covered 
and  no  RVUs  are  shown,  it  is  carrier-priced. 

T  =  tajections.  There  are  RVUs  for  these 
services,  but  they  an  tmly  paid  if  there  are 
no  other  services  payable  under  the 
physician  fee  schedule  billed  on  the  same 
date  by  the  same  provider.  If  any  other 
services  payable  under  the  physician  fee 
schedule  are  billed  on  the  same  date  by  the 
same  provider,  these  services  are  bundled 
into  the  service(s)  for  which  payment  is 
made. 

X  =  Exclusion  by  law.  These  codes 
represent  an  item  or  service  that  is  not  within 
the  definition  of  "physician  services"  for 
physician  fee  schedule  payment  purposes. 
No  RVUs  are  sho%ni  for  these  codes,  and  no 
payment  may  be  made  under  the  physician 
fee  schedule.  (Examples  are  ambulance 
services  and  clinical  diagnostic  laboratory 
services.) 

4.  Description  of  code.  This  is  an 
abbreviated  version  of  the  narrative 
description  of  the  code. 

5.  Physician  work  RVUs.  These  are  the 
RVUs  for  the  physician  work  for  this  service 
in  1996.  Codes  that  are  not  used  for  Medicare 
payment  are  identified  with  a  "f." 

6.  Practice  expense  RVUs.  These  are  the 
RVUs  for  the  practice  expense  for  the  service 
for  1996.  Codes  that  are  sul^act  to  the  OBRA 
1993  practice  expense  reduction  are 
identified  by  an  asterisk  in  this  colunm. 


7.  Maiptactice expeme RVUs. These  an' 
the  RVUs  for  the  malpractice  expense  for  the 
service  for  1996. 

8.  Total  RVUs.  This  is  the  sum  of  the  work, 
practice  expense,  and  malpractice  expense 
RVUs  for  1996. 

9.  Global  period.  This  indicator  shows  the 
nimiber  of  days  in  the  global  period  for  the 
code  (0, 10,  or  90  days).  An  exptanation-of 
the  alpha  codes  follows: 

MMM  =  The  code  describes  a  service 
furnished  in  uncomplicated  maternity  cases 
including  antepartum  care,  delivery,  and 
postpartum  care.  The  usual  global  surgical 
concept  does  not  apply.  See  the  1996 
Physicians'  Current  Procedural  Terminology 
for  specific  definitions. 

XXX  =  The  global  concept  does  not  apply. 

YYY  =  The  global  period  is  to  be  set  by  the 
carrier  (for  example,  unlisted  surgery  codes). 

7.7.7. 3  The  code  is  part  of  another  service 
and  Calls  within  the  global  period  for  the 
other  service. 

10.  Update  indicate.  This  column 
indicates  whedier  the  update  for  surgical 
procedures,  primary  care  services,  or  other 
nonsurgical  services  applies  to  the  CPT/ 
HCPCS  code  in  column  l.  A  "0"  appeara  in 
this  field  for  codes  that  are  deleted  in  1996 
or  are  not  paid  under  the  physician  fee 
schedule.  A  "P"  in  this  column  indicates  that 
the  update  and  CF  for  primary  care  services 
applies  to  this  code.  An  "N"  in  this  column 
indicates  that  the  update  and  CF  for  other 
nonsurgical  services  applies  to  this  code.  An 
"S"  in  this  column  indidates  that  the  separate 
update  and  CF  for  surgical  procedures 
applies. 
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ADDENDUM  B.— REUVTIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION 


CPTV 
HCPCS2 


MOD 


10040 

10060 

10061 

10080 

10081 

10120 

10121 

10140 

10160 

10180 

11000 

11001 

11040 

11041 

11042 

11043 

11044 

11060 

11061 

11062 

11100 

11101 

11200 

11201 

11300 

11301 


Status 


'ASCFT 

'CopfVtyta* 

••IndnMiRVUtaN 

'•liiiStsliifdudien 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Acne  surgery  o(  skin  at>sc8a«  .. 

Drairage  of  skin  abscess 

Drainage  of  skin  abscess  

Drainage  of  pitonidal  cyst 

Drainage  of  pitonidal  cyst 

Remove  foreign  body  

Remove  foreign  body  — 

Drainage  of  hematoma/Tlud  .... 
Puncture  drainage  of  lesion  — 
Connplex  drainage,  wound  — 

Surgicai  cleansing  of  skin 

Addttional  cleansing  of  skin  .... 
SwgKal  cleansing,  abrasion ._ 

Surgictri  cleansing  of  skin 

Cleansing  of  skirVlissue ~~ 

Cleansing  of  tissue/muscle  — 
Cleansing  tissue/muscle/bone 
Trim  skin  leston 

Trim  2  to  4  skin  lestons  

Trim  over  4  skin  lestons - 

Biopsy  of  skin  lesion 

Btopsy.  each  added  leston  „ 

Removal  of  skin  tags 

Removal  of  added  skin  tags 

Shave  sWn  lesion „ 

Shave  skin  leston — 


Physi- 
cian 
work 

RVU8» 


1.34 

1.12 

2.48 

1.62 

2.40 

1.19 

2.64 

1.48 

1.15 

2.20 

0.01 

0.45 

0.50 

0.82 

1.12 

1.83 

2.28 

a43 

0.66 

0.86 

0.81 

0.41 

0.09 

0.26 

0.51 

a85 


Mal- 

Qtobal 

expense 
RVUs* 

pradtoe 
RVUs 

Total 

period 

Update 

0.32 

0.03 

1.69 

010 

S 

0.44 

0.04 

1.60 

010 

S 

0.64 

0.06 

3.18 

010 

S 

0.50 

0.05 

2.17 

010 

N 

1.11 

0.16 

3.67 

010 

S 

0.46 

0.05 

1.70 

010 

S 

1.00 

0.12 

3.76 

010 

S 

0.48 

0.06 

2.01 

010 

S 

0.38 

0.05 

1.58 

010 

S 

1.06 

0.18 

3.43 

010 

s 

0.40 

0.04 

1.36 

000 

s 

0.26 

0.02 

0.73 

777 

s 

0.40 

0.04 

094 

000 

s 

0.56 

0.06 

1.44 

000 

s 

0.65 

0.08 

1.86 

000 

s 

1.81 

0.34 

3.96 

010 

s 

2.82 

0.49 

5.59 

010 

s 

0.37 

0.03 

0.83 

000 

s 

0.50 

0.05 

1.21 

000 

s 

0.41 

0.04 

1.31 

000 

s 

0.51 

0.04 

1.36 

000 

s 

02d 

0.02 

0.72 

lil 

s 

0.43 

0.04 

1.16 

010 

s 

0.17 

0.02 

0.45 

zzz 

s 

053 

0.05 

1.09 

000 

s 

0.67 

0.06 

1.58 

000 

s 

dacnuarscapyftgMisaSAnNricanMKScai/  

toi  DwW  VM<*Sion.  AS  rigWi  fw«»v«»  (D011M)9999>. 

natuMdfarMKScw«payn««iL  

3(  PraeSM  ExpMiM  RVUt  M  a  rMu«  of  OBRA  1998. 


CPTV 
HCPCS 2 


11302 

11303 

11305 

11306 

11307 

11308 

11310 

11311 

11312 

11313 

11400 

11401 

11402 

11403 

11404 

11406 

11420 

11421 

11422 

11423 

11424 

11426 

11440 

11441 

11442 

11443 

11444 

11446 

11450 

11451 

11462 

11463 

11470 

11471 

11600 

11601 

11602 

11603 

11604 

11606 

11620 

11621 

11622 

11623 

11624 

11626 

11640 

11641 

11642 

11643 

11644 

11646 

11700 

11701 

11710 

11711 

11730 

11731 

11732 

11740 

11750 

11752 

11755 

11760 

11762 

11765  1 


ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continuod 


MOO 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 


Description 


Shave  skin  leston „ 

Shave  skin  leston 

Shave  skin  leston  ...„„. 

Shave  skin  lesion 

Shave  skin  lesion 

Shave  skin  lesion 

Shave  skin  leston 

Sfiave  skin  leston 

Shave  sWn  leston 

Shave  skin  leston 

Renwval  of  skin  leston  

Renwval  of  skin  leston  

Removal  of  skin  leston  

ftemoval  of  skin  leston  

Removal  of  skin  leston 

Removal  of  skin  leston 

Removal  of  skin  leston  

Removal  of  skin  lesion  

Removal  of  sWn  leston  

ftemoval  of  skin  leston  

Removal  of  skin  leston  

ftemoval  of  skin  leston  

Ftemoval  of  skin  leston  

Removal  of  skin  leston  

Removal  of  skin  leston  

Removal  of  skin  leston  ......... 

Removal  of  skin  lesion  

ftemoval  of  skin  leston  

Removal,  sweat  gland  leston 
Ftemoval,  sweat  gland  lesion 
Removal,  sweat  gland  leston 
Ftemoval,  sweat  gland  leston 
Ftemoval,  sweat  gland  lesion  . 
Removal,  sweat  gland  leston  . 

Removal  of  skin  leston  

Removal  of  skin  leston  

Rentoval  of  skin  lesion  

Renrwval  of  skin  lesion  

Ftemoval  of  skin  leston  

Removal  of  skin  leston  

Removal  of  skin  lesion  

Removal  of  skin  leston  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  leston  

Removal  of  skin  lesion  _.., 

Ftemoval  of  skin  lesion  

Removal  of  skin  leston  

Removal  of  skin  lesion  

Removal  of  skin  lesion  

Removal  of  skin  leston  

ftemoval  of  skin  leston 

Scraping  of  1-5  nails 

Scraping  of  addittonal  nails  .... 

Scraping  of  1-5  nails 

Scraping  of  addittonal  naOs  .... 

Removal  of  nan  plate 

Ftemoval  of  second  nail  plate  . 
Remove  addittonal  nail  plate  .. 
Drain  Wood  from  under  nail  .... 

Removal  of  nail  bed 

Remove  nail  bed/finger  tip 

Btopsy,  nail  unit  

Reconstructton  of  nail  bed 

fteconstruction  of  nail  bed 

Exciston  of  nail  fold,  toe 


'  An  CPT  codM  and  dMcnpton  copyrigM  1995  American  Medical  Assooabon. 
'Copynght  1994  Amahcan  Dental  Association.  All  nghts  resefveO  (001 10-09999) 
>t  Indfcalaa  RVUs  are  na«  used  tor  Medicare  payment. 
'  •  IndicaMs  reduction  o(  Practice  Expense  RVUs  as  a  result  of  OBRA  1 993. 


F»hysi- 
cian 
wortc 

RVUs  3 


1.05 
1.24 
0.67 

0.99 

1.14 

1.41 

0.73 

1.05 

1.20 

1.62 

0.86 

1.27 

1.56 

1.87 

2.15 

2.71 

1.01 

1.48 

1.71 

2.12 

2.57 

.3.73 

1.10 

1.56 

1.82 

2.44 

3.37 

4.44 

2.58 

3.80 

2.36 

3.80 

3.10 

4.26 

1.36 

1.88 

2.04 

2.30 

2.53 

3.38 

1.29 

1.92 

2.29 

2.88 

3.38 

4.20 
1.48 

2.39 

2.88 

3.45 

4.50 

5.85 

0.32 

0.23 

0.32 

0.20 

1.13 

0.55 

0.38 

0.37 

1.66 

2.37 

1.31 

1.53 

2.84 

0.64 


Practtoe 
expense 
RVUs* 


0.89 

1.36 

0.52 

0.71 

0.94 

1.40 

0.69 

0.85 

1.12 

1.49 

0.53 

0.67 

0.88 

1.17 

1.38 

1.88 

0.52 

0.71 

0.94 

1.31 

1.39 

1.83 

0.69 

0.85 

1.12 

1.45 

1.47 

1.78 

2.68 

2.90 

2.41 

2.00 

2.78 

2.46 

1.13 

1.39 

1.82 

2.25 

2.59 

3.11 

1.34 

1.75 

2.20 

2.58 

3.21 

3.41 

1.65 

2.09 

2.57 

3.01 

3.51 

4.32 

0.32 

0.23 

0.32 

0.19 

0.46 

0.51 

0.25 

0.39 

2.10 

2.82 

0.99 

0.93 

2.57 

0.51 


Mal- 
practice 
RVUs 


0.09 
0.17 
0.05 
0.07 
0.10 
0.17 
0.06 
0.08 
0.11 
0.15 
005 
0.06 
0.09 
013 

ai7 

033 
O05 
0.07 

aio 

015 
016 
0.29 
O06 
0.08 
Oil 
0.15 
0.14 

ai8 

0.44 

0.46 

0.36 

0.34 

0.45 

0.48 

010 

0.12 

016 

0.21 

026 

0.49 

012 

016 

019 

0.25 

0.32 

0.51 

0.15 

018 

0.23 

0.28 

0.33 

0.60 

0.03 

0.02 

0.03 

0.02 

O04 

O05 

O02 

0.04 

019 

0.36 

012 

0.09 

0.24 

0.05 


Total 


2.03 
2.77 
1.24 
1.77 
2.18 
2.98 
1.48 
1.98 
2.43 
3.26 
1.44 
2.00 
2.54 
3.17 
3.70 
4.92 
1.58 
2.26 
2.75 
3.58 
4.12 
5.85 
1.85 
2.49 
3.05 
4.04 
4.98 
6.40 
5.70 
7.16 
5.13 
6.14 
6.33 
720 
2.59 
3.39 
4.02 
4.76 
5.38 
6.98 
2.75 
3.83 
4.68 
5.71 
6.91 
8.12 
3.28 
4.66 
5.68 
6.74 
8.34 
10.77 
0.67 
0.48 
0.67 
0.41 
1.62 
1.11 
0.65 
0.80 
3.95 
5.55 
2.42 
2.55 
5.65 
1.20 


Gtobal 
period 


000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

090 

090 

090 

090 

090 

090 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

000 

zzz 

000 

zzz 

000 

zzz 
zzz 

000 
010 
010 
000 
010 
010 
010 


Update 


s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 
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A|»ENDUM  B.— Relative  Value  Units  ^RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


MOO 


11770 

11771 

11772 

11900 

11901 

11920 

11921 

11922 

11960 

11961 

11962 

11964 

11960 

11970 

11971 

11975 

11976 

11977 

12001 

12002 

12004 

12006 

12006 

12007 

12011 

12013 

12014 

12015 

12016 

12017 

12018 

12020 

12021 

12031 

12032 

12034 

12096 

12036 

12037 

12041 

12042 

12044 

12045 

12046 

12047 

12061 

12062 

12063 

12064 

12066 

12066 

12067 

1310O 

13101 

13120 

13121 

13131 

13132 

131S0 

13161 

13152 

13160 

13300 

14000 

14001 

14020 


Status 


<MCPT( 
**ln«eMwRVU>i 


A 

A 
A 
A 
A 

R 

R 

R 

R 

R 

R 

R 

A 

A 

A 

N 

R 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descrlpiion 


Removal  of  pionidal  lesion  — 
Ramoval  of  pilonidal  lesion  — 
Removal  of  pionidal  lesion  ..... 

iniecUon  Mo  skin  lesions 

Added  skm  lesions  in)eciion  ... 

Correct  sidn  color  defects 

Conect  sidn  color  defects 

Ooirect  sidn  color  defects - 

Therapy  for  contour  defects  ... 
Therapy  for  comour  defects  .> 
T^lerapy  for  contour  defects  ._ 
Therapy  for  contour  defects  .« 

Insert  tissue  ejipand8r(s) 

Replace  tissue  exparxler 

Remove  tissue  expandar(s) ..- 

Insert  contraceptive  cap - 

Removal  of  contraceptive  cap 
Removal/reinsert  contra  cap ... 
Repair  superticial  wound<8)  .... 
Repair  superficial  wound(s)  — 
Repair  superticial  wound(s)  — 
Repair  supartldal  wound(s)  _. 
Repair  superticial  wound(s)  — 
Repair  superticial  wound(8)  ... 
Repair  superticial  wound(s)  .... 
Repeir  superticial  wound<8)  „.. 
Repair  superficial  wound(s)  ... 
Repair  superticial  wound(s)  ~. 
Rejiair  superticial  wound(s)  » 
Repair  superticial  wound(s)  ~ 
Repair  superticial  wound(s)  ~. 

Cioeurs  of  split  wound  — 

Closure  of  spit  wound 

Layer  closure  of  wound(s)  ..... 
Layer  dosue  of  wound<s)  ..... 
Layer  closure  of  wound(s)  — 
L^ier  doeure  of  wound(s)  — 
Liqrer  doBure  of  wound(s)  — 
Layer  dosure  of  wound(s)  — 

Layer  doeure  of  wound(s) 

Layer  closure  of  wound(s)  — 
Layer  doeure  of  wound(s)  ..-. 
Layer  doeure  of  wound(s)  — 
Layer  doeure  of  wound^s)  — 
Layer  closure  of  wound(s)  ..... 
Layer  doeure  of  wound(s)  '..~ 
Layer  doeure  of  wound(s)  ..- 
Layer  closure  of  wound(s)  .... 
Lef/tt  doeure  of  wound(s)  ..;. 
Layer  doeure  of  wound(s)  ..» 
Layer  dosure  of  wound(^  .... 
Layer  doeure  of  wour«f<s)  .... 
Repeir  of  wound  or  lesion  .... 
Repair  of  wound  w  lesion  ..„ 
ftopair  of  wound  or  lesion  .... 
f^epeir  of  wound  or  lesion  .... 
Repair  of  wound  or  lesion  .._ 
Repair  of  vnound  or  lesion  .... 
Repair  of  wound  or  lesion  .... 
Repair  of  wound  a  lesion  ... 
Repeir  of  wourvl  or  lesion  ... 

Late  doeure  o<  wound 

Repair  of  wound  or  lesion  ... 
Sidn  tiesue  rearrangement ... 
Sidn  tissue  reeirangement ... 
Sidn  tissue  rearrangement ... 


Ptiysi- 

den 

worl( 

RVUs' 


OmM  AMOcMon.  M  itgMi  manNd  (001 1 0-OSaeS). 
nM  uMd  lor  Midtara  payiMnL 
I  MdudM  of  Pradiea  ExpanM  RVU>  at  a  iMiii  of  OBRA 1  gas. 


Practice 

M 


2J» 

5.15 
6J6 
0.52 
0.80 
1.61 
1.93 
0.49 
0.84 
1.19 
1.69 
1.85 
6.04 
6.66 
1.51 
•1.48 
1.78 
#3.30 
1.85 
1.81 
2.19 
2.81 
3.62 
4.07 
1.71 
1.94 
2.41 
3.14 
3.88 
4.66 
5.48 
2.67 
1.79 
Z10 
2.42 
2.87 
3.38 
4.00 
4.62 
2.32.i 
2.09 
3.09 
ZM 
4.20 
4.60 
2.42 
2.72 
3.07 
3.41 
4.38 
5.19 
5.91 
3.07 
3.87 
3.25 
4.28 
3.74 
4.21 
3.76 
4.40 
6.28 
9.53 
5.11 
5.43 
7.78 
6.08 


Mai- 

practice 

RVUs 


2JS7 
452 
4.82 
0.25 
Ol4t 
1.18 
1.40 
0.36 
1.19 
1.19 
1.19 
1.19 
•7.73 
•8.51 
*2.30 
1.06 
1.28 
2.36 
057 
0.79 
1.14 
1.47 
1.78 
140 
0.74 
1.03 
1.19 
1.62 
2.26 
3.36 
5.15 
1.19 
0.62 
0.72 
1i>5 
1.47 
1.92 
2.32 
3.09 
0J4 
1.17 
1.62 
2.13 
252 
4.02 
1.01 
1.47 
1.76 
2.60 
3.24 
4.74 
5.57 
1.14 
2.08 
1.35 
2.66 
1.98 
457 
1.76 
2.45 
5.13 
3.33 
5.71 
3.41 
4.75 
4.90 


Total 


0.44 

0.92 

1.01 

052 

0.03 

0.23 

0.28 

057 

0.11 

0.11 

0.11 

0.11 

1.48 

1.61 

052 

0.25 

050 

056 

0.05 

0.07 

0.10 

0.14 

0.19 

0.19 

0.06 

058 

aio 
ai4 

0.19 

051 

0.48 

0.18 

0.11 

0.07 

0.10 

0.15 

0.23 

057 

0.48 

0.08 

0.12 

0.17 

0.23 

a37 

056 

0.10 

0.14 

0.17 

0.25 

0.37 

0.52 

0.48 

0.13 

0.21 

0.17 

053 

0.23 

0.44 

0.23 

055 

0.68 

058 

0.86 

0.38 

0.76 

0.49 


Global 
period 


5.67 
1059 
12.19 
0.70 
1.24 
3.02 
351 
0.92 
2.14 
2.49 
2.99 
3.15 
15.25 
16.77 
4.63 
2.79 
3.36 
6.21 
2JJ7 
2.67 
3.43 
4.42 
559 
6.06 
2.51 
3.05 
3.70 
4.90 
6.33 
853 
11.11 
3.94 
2.52 
2.89 
357 
4.49 
553 
6.68 
8.19 
3.24 
3.98 
458 
5.96 
759 
9.18 
353 
453 
5.00 
6.26 
7.99 
10.46 
11.96 
4.34 
6.16 
4.77 
7.26 
5.95 
9.22 
5.75 
7.20 
12.09 
13.44 
11.68 
9.22 
13.29 
11,47 


Update 


010 
090 
090 
000 

000 
000 
000 

zzz 

000 
000 

000 
000 
090 
090 
090 
XXX 
XXX 
XXX 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
090 
010 
090 
090 
090 


S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 

N 

0 

N 

N 

N 

N 

N 

s 

N 
N 
N 
N 
N 
N 
S 
8 
S 
S 
S 
S 
S 
S 
S 
N 
N 
N 
N 
S 
N 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


CPTV 
HCPCSa 


14021 

14040 

14041 

14060 

14061 

14300 

14360 

15000 

15060 

15100 

15101 

15120 

15121 

15200 

15201 

15220 

15221 

15240 

15241 

15260 

15261 

15360 

15400 

15570 

15572 

15574 

15576 

15680 

15600 

15610 

15620 

15825 

15830 

1S650 

15732 

15734 

15736 

15738 

15740 

15750 

15755 

15760 

15770 

15775 

15776 

15780 

15781 

15782 

15783 

15786 

15787 

15788 

15788 

15792 

15793 

15810 

15811 

15819 

15820 

15821 

15822 

15823 

15824 

15825 

15626 

158281 


ADDENDUM  B.-RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION-Continued 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

A 

A 

A 

A 

A 

A 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A^ 

R 

R 

R 

R 


Description 


Skin  tissue  rearrangement 

Skin  tissue  rearrangement „..„..„ 

Skin  tissue  rearrangement 

SWn  tissue  reanangemeni 

SWn  tissue  rearrangement 

Skin  tissue  rearrangement 

SWn  tissue  rearrangement _ _ 

Skin  graft  procedure  . 

SWn  pinch  graft  procedure  

SWn  split  graft  procedure _ 

SWn  split  graft  procedure 

SWn  split  graft  procedure 

SWn  split  graft  procedure 

SWn  full  graft  procedure  

SWn  full  graft  procedure  , 

SWn  full  graft  procedure  

SWn  full  graft  procedure  

SWn  full  graft  procedure  „ 

SWn  full  graft  procedure 

SWn  full  graft  procedure  

SWn  full  graft  procedure  ,.. 

SWn  hocTXjgraft  procedure  

SWn  helerograft  procedure 

Fomi  sWn  pedKle  flap  

Fonn  skin  pedKle  flap  

Form  sWn  peddle  flap 

Form  skin  pedKle  flap 

Attach  sWn  pednle  graft  .....^ „ 

SWn  graft  procedure  

SWn  graft  procedure  _ 

SWn  graft  procedure  — „. 

SWn  graft  procedure  „, 

SWn  graft  procedure  „ 

Transfer  skin  pedk^ie  flap  

Musde-skin  graft,  head^neck  .„ 

Musde-skin  graft,  tmnk  

Musde-sWn  graft,  arm 

Musde-sWn  graft,  leg _ 

Island  pedKle  flap  graft „., 

Neurovascular  pedcle  graft  ...„ 

Mfcrovascular  flap  graft  

Composite  sWn  graft 

Derma-lat4a8Cia  graft „ , 

Hair  transplant  punch  grafts  

Hair  transplant  punch  grafts _„ 

Atvaskx)  treatment  of  sWn 

Abraskxi  treatment  of  sWn 

Atxaskxi  treatment  of  sWn 

Atjraskjn  treatment  of  sWn 

Abraston  treatment  of  lesran , 

Abraston.  added  sWn  lesnns 

Cfiemical  peel,  face,  epkterm 

Chemkal  peel,  face,  dennal „.. 

Chenical  peel,  nonfactal  „ 

Cherrtcal  peel,  nonfadal 

Salabrasion 

Salabrasmn 

Flastk:  surgery,  neck  r^ 

Reviston  of  tower  eyeNd 

Reviston  of  tower  eyelid 

Reviston  of  upper  eyeKd 

Reviston  of  upper  eyeKd 

Removal  of  forehead  wrinkles _. 

Removal  of  neck  vmnkles 

Removal  of  brow  wrinkles 

Removal  of  face  wrMdes  „ „... 


Pfiysi- 

dan 

work 
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'iwcrr 

*OapyiWil  1SS4  AHMrtean  OtnW 

*  «  tadcMw  RVUi  «•  fnt  uMd  tor 

4* 


1985 

M  (tgMi  raaamad  (DOi  ^0-O9tn). 

RVU  at  a  fMuR  of  OeRA  1903. 


9.37 
7.18 
10.74 
8.05 
11.42 
10.76 
9.05 
1.95 
3.90 
8.05 
1.72 
9.14 
2.67 
7.46 
1.32 
7.42 
1.19 
6.30 
1.86 
9.56 
2.23 
3.89 
451 
3.75 
3.80 
3.86 
4.27 
3.30 
1.70 
2.21 
2.69 
1.81 
3.02 
351 
12.10 
16.52 
15.26 
10.07 
9.45 
1051 
28.33 
8.28 
6.85 
3.96 
5.54 
6.73 
4.67 
4.19 
4.16 
1.98 
0.33 
1.96 
4.69 
1.73 
3.51 
4.49 
5.14 
8.87 
4.80 
5.37 
4.27 
6.65 
0.00 
0.00 
0.00 
0.00 


6.21 
6.77 
7.88 
7.75 
10.49 
11.31 
6.07 
•2.49 
1.79 
4.54 
1.59 
6.05 
2.91 
4.13 
•1.68 
4.84 
•1.59 
6.10 
•2.38 
7.46 
•2.85 
2.15 
1.06 
•5.50 
•5.38 
•5.40 
3.12 
•4.31 
•2.51 
•2.82 
•3.44 
•2.41 
•3.86 
•4.62 
•15.48 
1951 
16.21 
•12.89 
10.39 
11.96 
30.09 
7.29 
7.46 
2.88 
4.03 
1.53 
3.77 
1.19 
1.85 
0.62 
0.23 
1.48 
1.48 
0.50 
0.50 
3.80 
3.74 
801 
•6.14 
•6.87 
•5.47 
7.71 
O.M 
0.00 
0.00 
0.00 


Mal- 

practtoe 

RVUs 


0.94 

0.65 

1.02 

1.04 

1.27 

1.84 

1.05 

0.53 

0.30 

0.89 

0.33 

0.94 

0.53 

0.69 

0.50 

0.85 

0.50 

1.03 

0.58 

0.99 

0.60 

0.42 

0.17 

2.08 

1.86 

1.66 

0.60 

1.30 

0.88 

0.80 

0.86 

0.78 

0.90 

0.93 

3.46 

3.24 

3.02 

3.29 

1.62 

2.03 

5.33 

1.11 

0.95 

0.56 

0.79 

0.13 

0.39 

0.13 

0.19 

0.06 

0.03 

0.12 

0.12 

0.05 

0.05 

0.29 

0.73 

0.87 

0.64 

0.68 

0.56 

0.61 

0.00 

0.00 

0.00 

0.00 


Total 


16.52 
14.60 
19.64 
16.84 
23.18 
23.91 
16.17 
4.97 
5.99 
13.48 
3.64 
16.13 
6.11 
12.28 
3.50 
13.11 
3.28 
15.43 
4.82 
1851 
5.68 
6.46 
6.14 
11.33 
11.04 
1051 
7.99 
891 
5.09 
5.83 
6.99 
5.00 
7.78 
9.16 
31.04 
38.77 
34.49 
26.25 
21.46 
24.60 
63.75 
16.68 
15.26 
7.40 
1056 
8.39 
8.83 
5.51 
6.20 
2.66 
059 
3.56 
6.29 
2.28 
4.06 
858 
951 
17.75 
1158 
12.92 
10.30 
14.97 
0.00 
0.00 
0.00 
0.00 


Qtobal 
period 


090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
010 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
XXX 
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AriD»IDOM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATKDN-Continued 


CPTV 
HCPCS" 


MOO 


Status 


Deeciiptioo 


Removal  cH  skin  wrinMes 

Excise  excessive  stdn  tissue  — 
Excise  excessive  sidn  tissue  — 
Excise  excessive  sidn  tissue  — 
Excise  excessive  skin  tissue  ..-. 
Excise  excessive  skin  tissue  — 
Excise  excessive  skin  tissue  ..... 
Excise  excessive  skin  tissue  — 
Excise  excessive  sMn  tissue  — 
Excise  excessive  sMn  tissue  — 

Gran  ter  face  nerve  patey 

Qrail  for  face  nerve  palsy -.. 

Graft  for  face  nerve  palsy 

SUn  and  musele  repair,  face  — 

Removal  d  sutures 

Removal  of  sutures - 

Diessinffciwnge,  notfbrbum  ... 

Test  for  btood  flow  in  gralt 

Suctton  assistsd  ipectomy  

Sudton  assisted  ipectomy  — ^ 
SudMXi  assisted  Ipecloniy  .~.^ 
Suction  assistBd  ipectomy  . — 

Removal  of  tal  bone  licer 

Removal  of  tafl  bone  uteer -. 

Remove  sacnjm  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacnjm  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  saoum  pressure  sore 
Remove  sacrum  pressure  sore 

Removal  Of  pressure  sore 

Removal  of  pressure  sore  

Removal  of  pressure  sore 

Removal  of  pressure  sore  ... — 

Removal  of  pressure  sore 

Remow^Mgltpressurasore  ... 
Remove  thigh  pressure  sore  ... 
Remove  th^  pressure  sore  ... 
Remove  thigh  pressure  sore  ... 
Remove  tNgh  pressure  sore  ... 
Remove  thigh  pressure  sore  ... 
Removal  of  pressure  sore  — 
Inifial  toeatmeni  of  bum<s)  — 

Treatment  of  bum<s)  . 

Tieatmen  of  bum(s)  _-;...™...- 

Treatment  of  bum(s)  ~_- ~ 

Treatment  of  bum<s) 

Treatment  of  bum(s) 

iTKiskm  of  bum  sopb  

Bum  wound  exdskxi  

Bum  wound  excision  \^i 

Bum  wound  excisnn  ....:. 

Destroy  benign/premtfleskx)  . 
Destruction  of  addl  lesions  .... 
Oestructfcjn  of  add"!  Iesk)ns  .... 
Destruction  skin  lesk)n<s)  — 

Destructkxi  of  skin  lesnn 

Destructnn  of  2nd  leskxi 

Destructk)rt of adcflleskxis  .... 

Destruction  of  skin  lesk>ns 

Destructkx)  of  skin  lesions 

Destructkxi  of  skin  lesk)ns 

Destructmn  of  skin  lesions 

Destruction  of  skin  lesk>ns  ..... 

Destruction  of  skin  lesions 

Etoctrocautery  of  skin  tags  .... 


Physi- 
cian 
work 
RVUs' 


0.00 
11.86 
ia97 
10J12 
10.16 
10J8 

8.83 

8.08 

6.78 

8.92 
12.26 
21.53 
3&98 
11J0 

laTS 

OM 
0.86 
1J6 
0.00 
OM 
OM 
0.00 
7.37 
9.17 
8.13 
9.64 
11.40 
13.05 
11.31 
12.98 
8.19 
10.15 
10.18 
11.32 
19.81 
6.79 
9.57 
10.18 
11.39 
13.93 
13.89 
0.00 
0.88 
0.87 
2.35 
0.80 
1.85 
2.08 
4.53 
1.02 
2.70 
2.36 
0.64 

ai9 

0.19 
1.01 
0.53 
0.11 
0.11 
2.01 
0.76 
4.54 
'  9.06 
13.10 
0.55 
0.59 


Mal- 
practice 
RVUs 


0.00 

9.84 

8.29 

6.22 

7.18 

7.00 

5.80 

5.97 

5.88 

2.44 

15.54 

16.87 

29.00 

•15.10 

0.36 

OJO 

0.44 

1.36 

0.00 

0.00 

0.00 

aw 

2.95 
5.98 
2.93 
6.92 
7.46 
11.24 
10.27 
13.47 
3.55 
7.05 
9.26 
11.14 
16.61 
3.01 
7.65 
7.13 
9.08 
17.17 
•17.77 
0.00 
a35 
0.32 
2.04 
0.34 
0.45 
0.52 
1.88 
•156 
3.16 
•3.02 
0.42 
0.19 
0.10 
0.48 
0.37 
0.18 
0.08 
0.07 
0.31 
1.93 
3.70 
9.32 
0.40 
0.41 


Total 


0.00 
2.01 
1J3 
1.12 

^22. 

\22 
1.10 
0;e5 
0.73 
0.46 
2.28 
2.76 
Z68 

2;64 

0.04 

0.03 

0.07 

025 

0.00 

0.00 

0.00 

0.00 

0.63 

1.19 

0.55 

1.43 

1.50 

227 

2.05 

2.67 

0.73 

1.39 

1.82 

2.09 

324 

058 

158 

1.37 

1.87 

3.39 

3.76 

0.00 

0.03 

0.03 

0.38 

0X» 

0.05 

0.08 

0.34 

0.53 

053 

0.53 

0.03 

0.02 

0.01 

0.04 

0.03 

0.02 

0.01 

0.01 

0.03 

0.18 

0.39 

0.69 

0.03 

0.04 


Gtobal 
period 


.  0.00 

23.51 

20.59 

17J6 

18.56 

1920 

15.73 

14.90 

13.39 

11.82 

30.08 

41.16 

67.66 

29.44 

1.18 

1.19 

1.37 

355 

0.00 

0.00 

0.00 

OiX) 

10.95 

16.34 

11.61 

17.99 

20.36 

2656 

23.63 

29.12 

12.47 

1859 

2126 

24.55 

39.66 

10.38 

1850 

1&68 

22.34 

34.49 

35.42 

aoo 

1.27 

122 

4.77 

4.17 

2.36 

2.68 

6.75 

3.11 

6.39 

5.^ 

1.09 

0.40 

0.30 

1.53 

0.93 

0.31 

020 

2.09 

1.10 

6.65 

13.15 

23.11 

0.98 

1.04 


Update 


XXX 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

XXX 

000 

000 

000 

XXX 

XXX 

XXX 

XXX 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

YYY 
000 
000 
000 
000 
000 
000 
090 
000 
000 
000 
010 

zzz 
zzz 

010 
010 

zzz 
zzz 

010 
010 
090 
090 
090 
010 
010 


s 
ts 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 
N 
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s 
s 

8 
S 

s-' 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

N 
N 

s 

N 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


CPTV 
HCPCS* 


17201 

17250 

17260 

17261 

17262 

17263 

17264 

17266 

17270 

17271 

17272 

17273 

17274 

17276 

17280 

17281 

17282 

17283 

17284 

17286 

17304 

17305 

17306 

17307 

17310 

17340 

17360 

17380 

17999 

19000 

19001 

19020 

19030 

19100 

19101 

19110 

19112 

19120 

19125 

19126 

19140 

19160 

19162 

19180 

19182 

19200 

19220 

19240 

19260 

19271 

19272 

19290 

19291 

19316 

19318 

19324 

19325 

19328 

19330 

19340 

19342 

19350 

19355 

19367 

19361 

19364 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  lNiK)RMATiON-Cont»fHjed 


MOD 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptkm 


Electrocautery  added  lesk>ns 

Chemical  cautery,  tissue  

Destructmn  of  skin  leskms 

Destruction  of  skin  leswns 

Destruction  of  skin  lesk)ns 

Destruction  of  skin  lesk>ns 

Destruction  of  skin  leskxis 

Destructk>n  of  skin  leskxis 

Destructmn  of  skin  lesk>ns 

Destructk)n  of  skin  lesions 

Destructmn  of  skin  leskxis 

Destructkxi  of  skin  leskxis 

Destructkxi  of  skin  leskxis 

Destructkxi  of  skin  leskxis 

Destructkxi  of  skin  leskxis 

Destructkxi  of  skin  leskxis 

Destructkxi  of  skin  leskxis 

Destructkxi  of  skin  leskxis 

Destructkxi  of  skin  leskxis 

Destructkxi  of  skin  leskxis 

Chemosurgery  of  skin  leskxi  . 

2nd  stage  chemosurgery 

3rd  stage  chemosurgery 

FoUowup  skin  leskxi  therapy  .. 
Extensive  skin  chemosurgery  . 

Cryotherapy  of  skin 

Skin  peel  therapy , 

Hair  removal  by  electrolysis  .... 

SWn  tissue  procedure  

Drainage  of  breast  leskxi  

Drain  added  breast  leskxi  

Inctskxi  of  breast  leskxi 

Irijectkxi  for  breast  x-ray 

Bkipsy  of  breast 

Biopsy  of  breast „„ 

Nipple  expkxatkxi 

Excise  breast  duct  fistula 

Removal  of  Ixeast  leskxi 

Exciskxi,  breast  lesmn 

Exciskxi,  addl  breast  leskxi  ... 

Removal  of  breast  tissue 

Removal  of  breast  tissue 

Remove  txeast  tissue,  nodes  . 

Removal  of  breast  

Removal  of  breast  

Removal  of  breast  , 

Removal  of  breast  , 

Removal  of  breast  

Removal  of  chest  wall  leskxi  ... 

Revismn  oil  chest  wall 

Extensive  chest  wall  surgery  ... 

Place  needle  wire,  breast 

Place  needle  wire,  breast 

Suspension  of  breast 

Reduction  of  large  breast 

Enlarge  breast 

Enlarge  breast  with  implant 

Removal  of  breast  implant 

Removal  of  implant  material  .... 
Immediate  breast  prosthesis  ... 

Delayed  breast  prosthesis 

Breast  reconstruction  ...: 

Correct  inverted  nipple(s)  

Breast  reconstructkxi 

Breast  reconstruction 

Breast  reconstruction 


Ptiysi- 

cian 

work 

RVUs  3 


0.38 
0.50 
0.86 
1.12 
1.53 
1.74 
1.89 
229 
127 
1.44 
1.72 
2.00 
2.54 
3.15 
1.12 
1.67 
1.99 
259 
3.16 
4.36 
7.60 
2.85 
2.85 
255 
0.95 
0.73 
1.40 
0.00 
0.00 
0.84 
0.42 
3.37 
1.53 
127 
3.13 
4.15 
352 
4.84 
5.85 
2.93 
4.90 
6.65 
12.81 
8.15 
728 
14.23 
1423 
14.71 
13.91 
17.07 
19.47 
127 
0.63 
10.07 
11.08 
5.55 
8.05 
5.32 
7.18 
6.33 
10.64 
821 
727 
16.72 
17.82 
27.60 


Practfce 
expense 
RVUs* 


0.15 
0.34 
1.13 
1.30 
1.82 
225 
259 
3.11 
1.34 
1.75 
220 
258 
321 
3.41 
1.65 
2.09 
2.57 
3.01 
3.51 
4.32 
4.02 
226 
1.40 
1.47 
0.13 
028 
027 
0.00 
0.00 
0.38 
024 
1.40 
0.49 
0.64 
2.34 
2.46 
2.34 
2.90 
2.90 
1.45 
429 
4.13 
9.38 
5.61 
6.07 
10.22 
10.73 
9.44 
5.05 
13.95 
12.60 
0.44 
0.25 
12.84 
•14.18 
329 
5.87 
3.76 
3.88 
•8.10 
1051 
7.08 
4.93 
12.15 
20.13 
16.66 


Mai- 
practice 
RVUs 


0.01 

0.04 

0.10 

0.12 

0.16 

021 

026 

0.49 

0.12 

0.16 

0.19 

025 

052 

051 

0.15 

0.18 

023 

028 

0.33 

0.60 

0.31 

0.17 

0.11 

0.12 

0.01 

0.02 

0.02 

0.00 

0.00 

0.07 

0.05 

028 

0.04 

0.13 

0.45 

051 

0.35 

0.60 

0.60 

0.31 

0.91 

0.88 

1.96 

1.17 

127 

2.15 

2.38 

1.99 

1.04 

2.77 

2.56 

0.07 

0.04 

2.43 

323 

0.67 

1.13 

0.73 

0.75 

2.06 

2.03 

158 

1.00 

2.37 

3.88 

3.58 


Total 


0.54 
0.88 
2.09 
2.63 
351 
420 
4.74 
5.89 
2.73 
3.35 
4.11 
4.83 
6.07 
7.07 
2.92 
3.94 
4.79 
5.88 
7.00 
9.31 
11.93 
528 
4.36 
4.44 
1.09 
1.03 
1.69 
0.00 
0.00 
129 
0.71 
5.05 
2.06 
2.04 
5.92 
7.12 
621 
8.34 
9.35 
4.69 
10.10 
11.66 
24.15 
14.93 
14.62 
26.60 
27.34 
26.14 
20.00 
33.79 
34.63 
1.78 
0.92 
25.34 
28.49 
9.51 
15.05 
9.81 
11.81 
16.49 
23.48 
16.67 
1320 
31.24 
41.83 
47.86 


Gk)bal 
penod 


ZZZ 

000 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 

ooo 

000 
000 
000 
000 
010 
010 
XXX 
YYY 
000 
ZZZ 
090 
000 
000 
010 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
ZZZ 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 


Update 
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AOOENOUM  B.— flEUTIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS2 


MOD 


19366 

19367 

1 

1 

19370 

19371 

19380 

19396 

19419 

20000 

20005 

20100 

20101 

20102 

20103 

20200 

20206 

20206 

20220 

20225 

20240 

20246 

20290 

20251 

20600 

20601 

20520 

20525 

20660 

20600 

20606 

20610 

20615 

20650 

20660 

20661 

20662 

20663 

20665 

20670 

20680 

20660 

20692 

20683 

20604 

20602 

20604 

20605 

20606 

20606 

20612 

20616 

20620 

20622 

20823 

20624 

20626 

20827 

20628 

20832 

20834 

20838 

20640 

20900 

20902 

20910 


•AICPT 

tceprwia** 

MkldcMiHMA 


IStahJS 


Description 


•MIDI 


Breast  reconstruction 

Breast  reconstruction 

Breast  reoonstniction 

Breast  reoonsHuction „ 

Surgery  of  breast  capsule  

Removal  o(  bnaa  capsule 

Revise  tnast  reconstruction  .. 
Design  custom  tjreast  impiant 

Breast  surgery  procecfcjre 

Incision,  of  abscess 

incision  of  deep  abscess 

Explore  wound,  neck  

Explore  wound,  chest 

Explore  wound,  abdomen  — 
Explore  wound,  extremity  — 

Deep  muede  biopsy  

Needto  biopsy,  muscle  

Bone  biopsy.  Irocar/needto 
Bone  biopsy,  trocar/needte 

Bone  biopsy,  excisional 

Bone  biqxy,  excisional .. 

Open  bone  biopsy  

Open  bone  biopsy 

ln)sc(ion  of  sinus  tract 

Ir^  sinus  tract  for  x-ray 

Removal  of  foreign  body  

Removal  of  foreign  body  

Ini  tendon/ligament/cyst 

DnwVinlect  (olntAxna 

Drain/to^ect  joint/bursa  

DrairVlniect  joinVbursa 

Treatment  of  bone  cyst 

Ineert  and  remove  bone  pm  — 
Apply,  remove  fixation  device  .. 

Appli(»tion  of  head  brace 

AppNcalion  of  pelvis  brace 

Application  of  thigh  brace -. 

Removal  of  fixation  device  — 
Removal  of  support  implant  ..„. 
Removal  of  supfxxt  inplant  — 

Apply  bone  ixalion  device 

A^ply  bone  fmalion  device 

Ad^t  bone  fixation  device  — 
Remove  bone  fixation  device  .. 
Replantation,  ami.  complete .... 

Replantation,  anrv  parttel  

Replant  forearm,  complete  .v.~. 
Replantation,  toreann.  partial  .. 
Replantation,  hand,  complete  .. 

Replantation,  hand,  partial 

Replantation  tStft,  complete  .... 

Replanlation.  digit,  partiai 

Replantaiion  di^  complele  ... 

Replantation,  dgit.  paital 

Replanlation  thumb,  complete 
Replanlation.  thumb,  partial .... 
Replantation  thumb,  complete 
Replantation,  thumb,  partial ..» 
Replanlation.  leg,  cornplete  „.. 

Replanlation.  leg.  parttal ..- 

Replantation,  foot,  corr^jiete  ._ 

RapianlBtion.  foot,  pertal 

Removal  of  bone  for  graft 

Removal  of  bene  for  graft  — 
Remove  cartilage  for  graft 


V 
K 

^ 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 
D 

A 

D 

A 

D 

A 

D 

A 

D 

A 

D 

D 

D 

A 

D 

A 

A 

A 


di^Brfplora  oopftifft  1906  Aniirictn  I  

MocMian.  M  rtgM  raMTMd  (001  lo-oeses). 

Ei^M*  RVUi  at  •  m«  of  OeiM  1903. 


Physi- 
cian 
work 
R\AJs3 


Practice 

expense 

RVUs* 


19.84 

24.73 

31.15 

28.68 
7.59 
8.84 
8.63 
2.17 

aoo 

1.85 
3.02 
9J0 
3.00 
3.66 
4.95 
1.46 
2.36 
0.99 
1.27 
1.87 
3.07 
3.68 
4.63 
5.16 
1.18 
0.76 
1.80 
3.23 
0.86 
0.66 
0.68 
0.79 
2.23 
2.07 
2.51 
4.27 
5.52 
4.88 
1.26 
1.69 
3.25 
3.52 
6.41 
5.42 
3.81 
38.56 
0.00 
48.41 
0.00 
60.19 
0.00 
29.67 

aoo 

24.53 
0.00 

29.67 
0.00 

25.22 

aoo 

0.00 
0.60 
39.56 
0.00 
5.03 
6.74 
5.03 


Mal- 
practice 
RVUs 


16.40 

20.13 

20.13 

20.13 
6.17 
7.91 
8.11 
1.57 
0.00 
0.85 
1.83 
4.97 
1.57 
1.92 
2.59 
1.12 
1.88 
a96 
1.31 
*2.39 
1.88 
3.58 
5.07 
5.84 
0.36 
0.30 
a71 
2.23 
0.38 
0.47 
0.45 
a46 
0.49 
1.06 
1.56 
3.82 
6S4 
4.64 
0.50 
0.74 
3.33 
3.66 
5.51 
^49 
2.60 
37.72 

aoo 

46.17 

0.00 
57.40 

OJOO 
28.30 

0.00 
23.39 

0.00 
28.30 

0.00 
24.05 

aoo 
aoo 

0.00 
37.72 
0.00 
2.80 
4.95 
a79 


Total 


3.18 
3.88 
3.88 
3.88 
1.19 
1.54 
157 
0.31 
0.00 
0.06 
0.28 
1.16 
a.37 
0.45 
0.60 

ai8 

0.33 
0.14 
0.09 
0.28 

ai8 

0.44 
a76 
0.92 
0.04 

ao2 

0.08 

a33 

0.04 
0.05 
0.05 
0.05 

ao6 
ai4 

0.21 
0.65 
1.03 

a76 

0.07 
0.11 
0.51 
0.58 
0.88 
0.42 
0.41 
6.17 
0.00 
7.56 

aoo 

9.40 
0.00 
4.63 

aoo 

3.83 
0.00 
4.63 

aoo 

3.94 
0.00 

aoo 

0.00 
6.17 
0.00 
0.45 

aoo 

0.09 


Global 
period 


39.42 
48.74 
55.16 
52.69 
14.95 
18.29 
18.31 
4.05 
0.00 
2.78 
5.13 
15.63 
4.94 
6.06 
8.14 
2.76 
4.56 
2.09 
2.67 
4.54 
5.13 
7.70 
10.46 
11.92 
1.58 
1.06 
2.50 
5.79 
1.28 
1.18 
1.18 
1.29 
2.78 
3.29 
4.28 
8.74 
13.09 
10.28 
1.83 
2.54 
7.09 
7.76 
12.81 
8.33 
6.82 
83.45 

aoo 

102.14 

aoo 

126.99 

aoo 

62.60 

0.00 
51.75 

0.00 
62.60 

0.00 
53.21 

0.00 

aoo 

0.00 
83.45 

0.00 

8.28 
12.49 

5.91 


Update 


090 
090 
090 
090 
090 
090 
090 
000 
YYY 
010 
010 
010 
010 
010 
010 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
000 
010 
010 
000 
000 
000 
000 
010 
010 
000 
090 
090 
090 
010 
010 
090 

zzz 
zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 

MOO 

Status 

k 

Physi- 
cian 
work 
RVUs  3 

Practice 
expense 
RVUs* 

Mal- 
practice 
RVUs 

Total 

Gfobal 
period 

Update 

HCPCS2 

Description 

20912 



A 
A 
A 
A 
A 
B 
A 
B 
A 
A 
A 
A 
C 
0 
A 
A 
C 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Remove  cartilaQe  for  oraft .» 

6.04 

4.87 

6.04 

6.04 

5.03 

0.00 

1.81 

0.W 

2.79 

3.02 

1.26 

37.58 

0.00 

0.00 

42.08 

41.22 

0.00 

41.54 

44.31 

0.62 

2.60 

0.00 

9.06 

4.94 

5.03 

4.53 

7.21 

7.05 

2.01 

4.27 

15.11 

2.01 

5.03 

11.08 

15.11 

10.07 

9.56 

7.66 

12.54 

31.54 

20.88 

23.48 

21.38 

19.50 

18.04 

21.04 

8.41 

23.29 

23.29 

0.00 

0.00 

4.04 

5.03 

0.81 

4.75 

7.46 

8.21 

1074 

622 

10.43 

9.40 

11.72 

14.06 

16.92 

17.58 

18.30 

4.62 
3.93 
4.39 
5.45 
2.59 
0.00 
1.73 
0.00 
2.66 
2.88 
1.09 
35.84 

aoo 

0.00 

40.13 

30.31 

0.00 

39.61 

42.25 

3.42 

•3.33 

0.00 

10.24 

•6.32 

4.14 

3.14 

•9.23 

3J5 

3.68 

3.88 

6.98 

2.76 

5.76 

9.55 

13.83 

12.33 

11.59 

6.81 

16.77 

42.18 

27.93 

31.38 

28.59 

26.08 

24.13 

28.14 

11.25 

31.15 

31.15 

0.00 

0.00 

1.06 

5.53 

073 

3.59 

5.65 

6.23 

8.14 

4.72 

7.91 

7.11 

8.86 

10.64 

14.34 

14.84 

15.40 

0.64 
050 
0.71 
0.85 
0.39 
0.00 
0.28 
0.00 
044 
0,47 
017 
5.87 
0.00 

aoo 

6.57 
6.44 
0.00 
6.49 
6.91 
0.53 
0.56 
0.00 
0.93 
1.13 
0.36 
0.28 
0.78 
0.29 
032 
0.35 
0.89 
0.24 
0.50 
1.11 
1.58 
1.08 
1.04 
0.82 
1.35 
3.39 
2.25 
2.52 
2.30 
2.10 
1.94 
2.28 
0.90 
2.51 
2.51 
0.00 
0.00 
011 
0.46 
0.06 
042 
066 
0.73 
0.95 
054 
0.92 
0.83 
1.04 
1.25 
1.68 
1.74 
1.81 

11.30 

9.30 

11.14 

12.34 

8.01 

0.00 

3.82 

0.00 

5.89 

6.37 

2.52 

79.29 

0.00 

0.00 

88.78 

86.97 

0.00 

87.64 

93.47 

4.57 

6.49 

0.00 

20.23 

'       12.39 

9.55 

7.95 

17.22 

10.69 

6.01 

8.50 

22.98 

5.01 

11.29 

21.74 

30.52 

23.48 

22.19 

15.29 

30.66 

77.11 

51.06 

57.36 

52.27 

47.68 

44.11 

51.46 

20.56 

56.95 

56.95 

0.00 

0.00 

5.21 

11.02 

1.60 

8.76 

13.77 

15.17 

19.83 

11.48 

19.26 

17.34 

21.62 

25.95 

32.94 

34.16 

35.51 

090 
090 
090 
090 
090 
XXX 
/// 
XXX 
lit 
117 
000 
090 
090 
090 
090 
090 
090 
090 
090 
717 
ZZZ 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
.  010 
•      090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

S 

20920 

Removal  of  fascia  for  graft , 

S 

20922 

Removal  of  fascia  for  graft 

S 

20924 
20926 
20930 
20931 
20936 
20937 

Removal  of  tendon  for  graft — 

Removal  of  tissue  for  graft 

Spinal  bone  allograft „ — 

Spinal  bone  allograft ...^ 

Spinal  bone  autograft  — — 

Soinal  bone  autooraft  ................................... 

S 
S 
0 
S 
0 
S 

20938 
20950 
20955 

Spinal  bone  autograft  

Record  fluid  pressure,  muscle .......~ 

^fcrovascular  fibula  graft — — 

Microvascular  rib  graft  „ 

Microvascular  bone  graft .... ....... 

S 

S 

s 

20960 

s 

20962 

s 

20969 

Bone-skin  graft 

Bone-skin  graft,  pelvis  ~ 

Bone-skin  graft,  rib  _ 

Bone-skin  graft,  metatarsal .   

Bone-skin  graft,  great  toe 

Electrical  bone  stimulation 

Etectiical  bone  stimulation 

Itfluscutoskeletal  surgery  ......... ^^^ 

s 

20970 
20971 

s 
s 

20972 

s 

20973 

s 

20974 

s 

20975 

s 

20999 

s 

21010 

Indsfon  of  jaw  joint  

Resection  of  facial  tumor 

Exciskxi  of  bone,  k>wer  jaw 

Excskvi  of  facial  bone(s)  — 

Contour  of  face  bone  lesion  ......................... 

s 

21015 

s 

21025 

s 

21026 

s 

21029 

s 

21030 
21031 

Removal  of  face  bone  \esion 

Remove  exostosis.  mancSUe 

Remove  exostosis,  maxilla J. 

Renwval  of  face  bone  leskxi ._ 

Removal  of  iav^  bone  lesion  

s 
s 

21032 

s 

21034 

s 

21040 

s 

21041 

Removal  of  jaw  bone  lesfon  _ 

Removal  of  jaw  bone  lesion  — 

Extensive  jaw  surgery ; 

Removal  of  law  ioint    _     _.«.. 

s 

21044 

s 

21045 

s 

210S0 

s 

21060 
21070 

Remove  jaw  joint  cartilage 

Remove  coronokl  orocess 

s 
s 

21076 
21077 
21079 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis 

Preoare  face/oral  orosthesis 

s 
s 
s 

21080 
21081 
21082 

Prepare  face/oral  prosthesis 

Prepare  face/oral  prosthesis — 

Preoare  face/oral  orosttiesis ~  ■ 

s 
s 
s 

21063 
21084 
21085 
21086 
21087 
21088 

Prejiare  face/oral  prosthesis ~ «... 

Prepare  (ace/oral  prosthesis .._ 

Prepare  face/oral  prosthesis 

s 
s 
s 
s 

Prepare  face/oral  prosthesis 

s 
s 

21089 

Prepare  face/oral  prosthesis 

Maxilfofacial  fixation „ - 

Interdental  fixation  

Injection,  jaw  joint  x-ray  .., - 

ReconstiTX*on  of  cliin  . — 

Reconstruction  of  chin ~. 

Reconstiuction  of  chin -.~ 

s 

21100 
21110 
21116 

s 
s 
s 

21120 
21121 
21122 

s 
s 
s 

21123 

Reconstruction  of  chin „.. — 

Augmentation  fower  jaw  bone  ~» 

Augmentation  lower  jaw  tx>ne 

Reduction  of  forehead  „„.».>.„ 

s 

21125 
21127 



s 
s 

21137 

s 

21138 
21139 

Reduction  of  fbreliead ~ — 

Reduction  of  forehead 

Reconstruct  midface,  lefoit , — 

Reconstruct  midface,  lefort — _ 

Reconstruct  midface,  lefort 

s 
s 

21141 

s 

21142 
21143 



s 
s 

'AMCPTcodi*inddwcripla»copyrS|Wl99SAm«rtanM»die«)AMociMion. 
■CapyrtgtM  19S«  Amartcan  0«iW  AMOCialien.  All  rtght*  rM«rv*d  (DOl  10-09880). 
*•  kidcMM  RVUi  ai«  noi  uMd  lor  MMlcwa  paymait 
**  mOealM  raduetton  ol  PraeMM  Ei^MM  fMJ*  M  •  iMuN  ol  OeRA  1089. 
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CPT.V 
HCPCS» 


21144 

21145 

21146 

21147 

21150 

21151 

21154 

21155 

21159 

21160 

21172 

21175 

21179 

21180 

21181 

21182 

21183 

21184 

21188 

21193 

21194 

21196 

21196 

21196 

21206 

21206 

21209 

21210 

21215 

21230 

21235 

21240 

21242 

21243 

21244 

21245 

21246 

21247 

21246 

21249 

21256 

21256 

21260 

21261 

21263 

21267 

21288 

21270 

21275 

21280 

21282 

21296 

21296 

21299 

21300 

21310 

21315 

21*320 

21325 

21330 

?1336 

21336 

21337 

21338 

21339 

21340 


MOO 


Status 


0 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A. 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
lA 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


OMcilptfon 


Raconslnjct  midtaoe,  lefort ... 
Rcconskuct  inidfKO,  tefott  ... 
R600oslnjct  mJdJBCo.  tefort ... 
Recontkuct  midtece,  isfort  _. 
Reconstruct  midtece,  totort  ... 
Reconstruct  midtace.  Mort ... 
Reconstruct  irtdtace,  lefoft ... 
Reconstruct  midtace,  letort ... 
Reconstruct  midtooe,  Mort  ... 
Reconstruct  midtace,  Mort  ... 
Reconstruct  ortsit/Yorehead  ... 
Reoonsfeuct  oibil/lbfetiead  ... 
Reconstruct  entire  toietiead  . 
Reoonsfeuct  entire  foreheed  . 
Contour  craniel  bone  lesion  .. 
Reconsfeuct  cranial  tione  ...... 

Reconsfeuct  cranial  bone 

Reconskuct  cranial  bone  . — 

Reconstruct  lower  jawbone  . 
Reconstuct  lower  jaw  tione  . 
Reconstruct  lower  jaw  bone  . 
Reconskuct  lower  jaw  bone  . 
Reconseuct  lower  jaw  bone  . 
Reconstruct  upper  jaw  bone  . 
Augmerlation  o(  tociai  bones 

Reduction  of  facial  bones 

Face  txxie  graft  .... — „ 

Lower  jaw  bone  graft 

Rl>  cartjtage  graft  _ 

Ear  cartNaoe  graft „. 

Reconstruction  of  jaw  joint  ... 
Reconskudion  of  jaw  joint  ... 
Reconstruction  of  jaw  joint  ... 
Reconstruction  of  lower  jaw  . 

Recortsftuction  of  jaw  

Reconskuciion  of  jaw 

Recortsttuct  lower  jaw  bone  . 

Reconsbuction  of  jaw 

Reconstruction  of  jaw  

Reconstruct  lower  jaw  bone  . 
Reconstruction  of  ortNt ..._..,.. 

Revise  eye  sockets  — 

Revise  eye  sockets „.. 

Revise  eye  sockets 

Revise  eye  sockets 

Revise  eye  sockets 

Augmentatton  cheek  bone  .... 
Revision  ort>itofacial  bones  ... 

Revision  of  eyeikl  

Revision  of  eyelkj 

Revision  of  jaw  muscte/t)one 
Revision  of  jaw  musde/bone 
Cranio/maxiUofaciai  surgery  .. 
Treatment  of  skull  fracture  .... 
Treatment  of  nose  fracture  '... 
Treabnent  of  nose  fracture  ... 
Treatment  of  nose  fracture  ... 

Repair  of  nose  fracture .„ 

Repair  of  nose  fracture 

Repair  of  nose  fracture 

Repair  nasal  septal  fracture  . 
Repair  nasal  septal  fracture  . 
Repair  nasoethmoid  fracture 
Repairnasoettwnoid  fracture 
Repeir  of  nose  fracture 
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{ 


0.00 

18.92 

19.58 

20.30 

24.41 

27.34 

29.28 

33.19 

40.99 

44.90 

26.84 

32.21 

21.47 

24.41 

9.40 

31.23 

34.17 

37.10 

21.47 

16.23 

18.81 

16.27 

17.94 

13.36 

13.36 

9.56 

6.28 

9.56 

10.07 

ia07 

6.28 

13.10 

12.10 

18.98 

11.06 

11.08 

11.65 

21.15 

11.06 

17.12 

15.63 

15.13 

15.44 

29.43 

26.56 

17.66 

22.88 

12.10 

10.50 

5.64 

3.26 

1.43 

3.97 

0.00 

0.72 

0.58 

1.41 

1.82 

3.52 

5.03 

8.05 

5.35 

2.52 

6.04 

7.56 

10.07 


Practtee 
expense 
RVUs* 


aoo 

14.34 

14.84 

15.40 

16.46 

20.68 

22.15 

25.11 

31.02 

33.96 

20.30 

24.37 

16.24 

18.46 

7.11 

23.63 

25.86 

28.06 

16.24 

12.31 

14.26 

12.34 

13.61 

14.82 

10.14 

11.26 

4.59 

•12.24 

*12.89 

10.37 

*8.04 

•16.77 

•15.56 

14.40 

•14.18 

11.47 

8.83 

•27.08 

•14.18 

•23.10 

•20.00 

•19.36 

•19.76 

17.78 

•34.00 

14.61 

15.35 

9.60 

8.95 

7.19 

•4.52 

0.96 

3.62 

aoo 

•0.92 

•0.75 
1.81 

•2.33 
4.09 

•6.45 
•10.31 
4.09 
2.82 
5.01 
7.09 
8.91 


Mal- 
practice 
RVUs 


aoo 

1.68 
1.74 
1.81 
2.17 
2.42 
2.S9 
2.94 
3.63 
3.98 
2.37 
2.85 
1.90 
2.17 
a83 
2.77 
3.03 
3.28 
1.90 
1.44 
1.67 
1.44 
1.58 
1.74 
1.19 
1.07 
a76 
1.29 
1.42 
1.69 
1.09 
2.09 
2.25 
1.68 
1.93 
1.31 
1.04 
2.27 
1.75 
3.29 
1.68 
1.63 
1.66 
1.65 
2.86 
2.13 
3.13 
1.41 
1.26 
0.61 
a79 

ai3 

0.22 

aoo 
an 

0.09 
0.21 

a34 
a52 

0.86 
1.56 

a52 
a38 
a66 
a70 

1.04 


Total 


OJOO 
34.94 
36.16 
37.51 
45.04 
50.44 
54.02 
61.24 
75.64 
82.84 
49.51 
59.43 
39.61 
45.04 
17.34 
67.63 
63.06 
68.44 
39.61 
29.96 
34.74 
3OJ05 
33.13 
29.92 
24^ 
21.89 
11.63 
23.09 
24.38 
22.13 
15>(1 
31.96 
29.90 
35.06 
27.19 
23.86 
21.52 
50.50 
27.01 
43.51 
37.31 
36.12 
36.86 
48.86 
63.42 
34.40 
41.36 
23t11 
20.71 
13.44 
8.57 
2.52 
7.81 
0.00 
1.75 
1.42 
3.43 
4.49 
8.13 
12.34 
19.92 
9.96 
5.72 
11.71 
15.36 
20.02 


Global 

— « — ■ 
penoQ 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
060 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
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Update 


S 

S' 

8 

8 

8 

S 

8 

8 

8 

8 

S 

8 

8 

8 

S 

8 

S 

S 

8 

8 

8 

8 

8 

8 

8 

8 

S 

8 

8 

8 

S 

8 

S 

8 

8 

8 

S 

8 

8 

8 

S 

S 

8 

8 

8 

8 

8 

S 

S 

8 

S 

S 

S 

S 

N 

8 

8 

8 

8 

8 

S 

S 

S 

8 

8 


CPTV 
HCPCS2 


^ 


MOD 


21343 

21344 

21345 

21346 

21347 

21348 

21355 

21356 

21360 

21365 

21386 

21385 

21388 

21387 

21390 

21395 

21400 

21401 

21406 

21407 

21408 

21421 

21422 

21423 

21431 

21432 

21433 

21435 

21436 

21440 

21445 

21450 

21451 

21452 

21453 

21454 

21461 

21462 

21465 

21470 

21480 

21485 

21490 

21493 

21494 

21495 

21497 

21499 

21501 

21502 

21510 

21550 

2155& 

21556 

21557 

21600 

21610 

21615 

21616 

21620 

21627 

21630 

21632 

21700 

21705 

21720 


^•••••••■i 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repeir  of  sirtus  fracture 

Repeir  of  sinus  fracture  — 

Repair  of  nose/jaw  fracture 

Repair  of  nose/jaw  fracture  

Repair  of  nose/jaw  fracture  

Repair  of  nose/|aw  fracture  — .... 

Repair  cheek  bone  fracture .... 

Repeir  cheek  borte  fracture 

Repair  cheek  borw  fracture 

Repeir  cheek  bone  fracture 

Repair  cheek  bone  fracture 

Repair  eye  socket  fracture  

Repair  eye  socket  fracture  

Repeir  eye  socket  fracture  

Repeir  eye  socket  fracture  

Repair  eye  socket  fracture  

Treat  eye  socket  fracture 

Repair  eye  socket  fracture  

Repeir  eye  socket  fracture  

Repair  eye  socket  fracture  

Repair  eye  socket  fracture  

treat  mouth  roof  fracture >. 

Repair  rrxjuth  roof  fracture  

Repair  nxKJth  roof  fracture  

Treat  crank>facial  fracture 

Repair  crank>facial  fracture 

Repair  craniofacial  fracture 

Repair  craniofadal  fracture 

Repair  crankjfacial  fracture 

Repair  dental  ridge  fracture 

Repair  dental  ndge  fracture 

Treat  lower  jaw  fracture  ...: 

Treat  tower  jaw  fracture 

Treat  tower  jaw  fracture 

Treat  lower  jaw  fracture 

Treat  lower  jaw  fracture 

Repair  lower  jaw  fracture  — 

Repair  lower  jaw  fracture 

Repair  lower  jaw  fracture 

Repair  tower  jaw  fracture _.. 

Reset  dislocated  jaw ~.. 

Reset  distocated  jaw ... 

Repair  distocated  jaw 

Treat  hyoto  bone  fracture  -., 

Repair  hyoid  bone  fracture 

Repair  hyoid  bone  fracture 

Interdental  wiring  i... 

Head  surgery  procedure 

Drain  neck/ct)est  leston  

Drain  chest  leston 

Drainage  of  tx>ne  leston  

Btopsy  of  neck/chest 

ReiTX>ve  leston  neck/chest 

Remove  leston  neck/ctiest 

Remove  tumor,  neck  or  chbsX  „.. 

Partial  removal  of  rib  — 

Partial  removal  of  rib  -.. 

Removal  of  rib  '. ~.. 

Removal  of  rib  and  nerves ~.. 

Partial  renrxjval  of  sternum „., 

Sternal  det)ridement  _.. 

Extensive  sternum  surgery 

Extensive  sternum  surgery  — ,., 

Reviston  of  neck  muscle 

Revision  of  neck  muscle/rib 

Reviston  of  neck  muscle 
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12.10 

18.43 

7.63 

9.92 

11.86 

15.60 

3.52 

3.88 

6.04 

13.97 

16.61 

8.56 

8.56 

9.07 

9.47 

11.86 

1.31 

3.05 

6.55 

8.05 

11.57 
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A|x3BiouM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 
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27.39 
35.94 
33.96 
2.42 
9.53 
21.86 
1.57 
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090 
090 
090 

zzz 

090 

zzz 

XXX 
ZZZ 
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ZZZ 
ZZZ 

zzz 

ZZZ 

zzz 

090 
090 

zzz 
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090 
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CPTV 
HCPCS2 


23386 

233B7 

23400 

23405 

23406 

23410 

23412 

23415 

23420 

23430 

23440 

23450 

23456 

23460 

23462 

23466 

23466 

23470 

23472 

23460 

23486 

23480 

23481 

23600 

23606 

23615 

23620 

23625 

23630 

23532 

23640 

23545 

23660 

23662 

23670 

23675 

23586 

23600 

23606 

23615 

23616 

23620 

23625 

23630 

23660 

23656 

23660 

23065 

23670 

23675 

23680 

23700 

23600 

23802 

23900 

23820 

23821 

23829 

23930 

23831 

23935 

24000 

24006 

24066 

24066 

2407S 


MOD 


Desciipiion 


Muscle  transfer,  shoukJer/ann 

Musclo  translBfS 

Fixaiion  of  sfKxMsr  blade  ...... 

iraHOn  01  wnaon  a  muscw  _ 
Incise  len(lun(s)  &  iTiu8cle(s) .. 

ffapair  of  tendon(s) _ 

RaJMir  of  tsndon<s) 

Release  of  ahoutder  ligament . 

Repair  of  shoulder 

Repair  biceps  tendon 

Removal/lransplant  tendon  — 

Repair  shoulder  capsule 

RefMir  shouldsr  cajsaule 

Repair  shoulder  cajxule 

Repair  sfwulder  capsule 

Repeir  sfwulder  capsule 

Repair  shoulder  cajssule 

Reconstruct  shoulder  joint  ..„„ 
Reconstruct  shouldsr  joint  ...„ 

Revision  of  coflertxme  .» 

Revision  of  colaibone 

Reir4orce  devide 

Reinforce  stKwIder  bones ...»., 
Treat  clavicle  fracture 


Treat  clavicle  fracture  .^ 

Repair  davide  fradue 

Treat  davide  dMocaSon 

Treat  davide  dtolocalion  

Repair  davide  dislocation _ 

Repair  clavicle  dislocation  ........ 

Treat  davide  dWocalion 

Treat  davide  dMocaHon  ......_.. 

Repair  clavicle  dalocation  .._.,.. 

Repair  clavicle  dislocation 

Treat  shouMerblade  fracture  .... 
Treat  shoulderblade  fracture  >_ 

Repair  scapula  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Repair  humerus  fracture ».. 

Repair  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Repair  humerus  fracture .._«„ 

Treat  shoulder  dWocalion  ...._.. 

Treat  shoulder  dMocalion 

Repair  shoulder  dislocation  ..... 

Treat  dniocation/fracture 

Repair  dniocation/lracture 

Treat  dnlocatiort/fracture  _.. 

Repeir  dMocation/fracture 

Fixation  of  shoulder 

Fusion  of  shoulder  joint 

Fusion  of  shoulder  joint 

Amputation  of  arm  &  girdle 

Amputation  at  shoulder  joint 

Amputation  fdlow-up  surgery  ... 
SIxxider  surgery  procedure  ..... 

Drainage  of  arm  lesion 

Drainage  of  arm  bursa 

Drain  amVolbow  bone  lesion  .... 

Exploratory  etxMv  surgery 

fMease  elbow  joint  _... 

Biopsy  amiMbow  soft  tissue  .... 
Biopsy  arm/etww  soft  tissue  ~.. 
Remove  arm/etxw  lesion  


Physi- 
cian 

RVUs3 


12.42 

15.23 

12.96 

7.917 

wja 

IIJO 

12.60 

9.5t 

12J0 

6.56 

10.08 

12.86 

13.62 

14.66 

14.62 

15.14 

13.65 

16.12 

16.09 

ia56 

12.68 

11J1 

f3.63 

1.95 

354 

7.01 

2.03 

3.40 

7.02 

769 

2.10 

3.07 

6.65 

7.83 

2.10 

3.88 

6.41 

2.75 

4.56 

a36 

19.88 

2.25 

3.64 

6.89 

3.24 

4.26 

7.09 

4.16 

7.44 

SJK 

9.44 

2.47 

13.32 

14.67 

18.40 

13.60 

5.03 

0.00 

2.78 

1.63 

5.56 

5.32 

8.70 

2.03 

4.95 

3.79 


Practice 
expense 
RVUs* 


11.13 

t3.97 

9J4 

7.49 

9.41 

10.94 

13J7 

5.18 

1C68 

7.34 

7.17 

12.75 

15.56 

14.07 

15.13 

14.15 

16.53 

16.76 

*20.60 

669 

11.36 

9.98 

12.70 

1.65 

2.57 

6.93 

1.38 

1.96 

6.56 

7.23 

1.56 

1.96 

•8.51 

7.29 

1.70 

2.75 

7.70 

2.90 

4.76 

•10.72 

22.32 

*2.88 

3.82 

8.82 

2.10 

2.93 

9.07 

3.36 

•9.52 

3.93 

•1^09 

2.09 

16.35 

14.07 

1257 

13.85 

4.27 

0.00 

1.61 

0.75 

4.69 

•6.81 

7.14 

0.79 

2.71 

1.96 


Mal- 

practioe 

RVUs 


1.64 
2.34 
1.68 
0.99 
1.58 
1.75 
2.16 
0.83 
2.34 
1.19 
1.17 
2.04 
2.50 
2.24 
2.46 
2.27 
2.67 
2.65 
4.89 
1.02 
1.87 
0.80 
2.11 
0.21 
0.38 
1.12 
0.19 
0.27 
0.91 
1.19 
0.19 
0.29 
1.46 
1.17 
0.25 
0.43 
1.29 
0.43 
0.76 
1.78 
3.54 
0.46 
0.60 
1.40 
0.24 
0.44 
1.40 
0.51 
1.85 
0.6i 
2.13 
0.34 
2.63 
2.24 
2.40 
2.54 
0.74 
0.00 
0.24 
0.11 
0.78 
1.44 
1.17 
0.10 
0.41 
0.35 


ToW 


25.39 

3134 

24.46 

16.45 

21.32 

2469 

26.22 

15.52 

2962 

18.09 

18.42 

27.64 

31.88 

30.97 

32.23 

3166 

32.85 

35.53 

41.58 

18.17 

25.90 

22.09 

28.44 

361 

6.49 

15.06 

3.60 

5.65 

1461 

16.01 

3.84 

5.34 

16.62 

16J29 

4.05 

7.06 

17.40 

6.06 

10.08 

20.88 

45.74 

5.59 

8.06 

17.11 

5.56 

7.63 

17.56 

8.02 

18.61 

10.14 

23.66 

4.90 

32.30 

30.98 

33J7 

29.99 

10.04 

0.00 

4.63 

2.49 

11.03 

13J7 

17.01 

2.92 

8.07 

6.12 


Global 
period 
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090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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090 
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090 
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090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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090 
090 
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010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
010 
090 
090 
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Update 


CPTV 
HCPCS* 


MOD 


24076 
24077 
24100 
24101 
24102 
24105 
24110 
24115 
24116 
24120 
24125 
24126 
24130 
24134 
24136 
24136 
24140 
24145 
24147 
24150 
24151 
24152 
24153 
24155 
24160 
24164 
24200 
24201 
24220 
24301 
24305 
24310 
24320 
24330 
24331 
24340 
24342 
24350 
24361 
24362 
24354 
24356 
24360 
24361 
>  24362 
24363 
24365 
24366 
24400 
24410 
24420 
24430 
24435 
24470 
24495 
24498 
24500 
24505 
24515 
24516 
24530 
24535 
24538 
24545 
24546 
24560 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Remove  aimfeitxm  lesion 

Remove  tumor  of  arm/elww  .. 

Biopsy  elbow  joint  lining  

Eiqskxe/treat  ebow  joint 

Remove  elxw  joint  lining 

Removal  of  tUbo*/  bursa 

Remove  humerus  lesion 

Remove/graft  bone  lesion 

Remove/graft  bone  lesion 

Remove  elbow  lesion  

Remove/graft  bone  lesion 

Remove/graft  bone  lesion 

Removal  of  head  of  radkjs  

Removal  of  arm  bone  lesion  ., 
Remove  radius  bone  lesion  .... 
Remove  eltxMv  tx>ne  lesion  .... 
Partial  removal  of  arm  bone  .. 

Partial  removal  of  radius 

Partial  reimval  of  etxiw 

Extensive  humerus  surgery  ... 
Extensive  humerus  surgery  ... 

Extensive  radius  surgery  

Extensive  radius  surgery 

Removal  of  elbow  joint 

Remove  ett»w  joint  implant  .. 
Remove  radius  head  implant . 
Removal  of  arm  foreign  body 
Removal  of  ami  foreign  body 

Injection  for  elbow  x-ray 

Musde/tendon  transfer 

Arm  tendon  lengthening  

Revision  of  arm  tendon  

Repair  of  arm  tendon — 

Revision  of  arm  muscles  

Revision  of  arm  musdes 

Repair  of  biceps  terxlon  

Repair  of  ruptured  tendon  — 

Repair  of  tennis  eKxyw _.... 

Repair  of  tennis  eltx>w  .„.._... 

Repair  of  tennis  eltx>w  ._ 

Repair  of  tennis  elbow 

Revision  of  tennis  elbow 

Reconstruct  elbow  joint  

Reconstruct  elbow  joint  

Reconstruct  elbow  joint  

Replace  elbow  joint  «.. 

Reconstruct  head  of  radius  .. 
Reconstruct  head  of  radius  .. 

Revision  of  humerus 

Revision  of  humerus 

Revision  of  humerus 

Repair  of  humerus 

Repair  humerus  with  graft  .... 

Revision  of  elbow  joint 

Decompression  of  forearm  ... 

Reinforce  humeais  

Treat  humerus  fracture  ..... — 

Treat  humerus  fracture 

Repair  humerus  fracture 

Repair  humerus  fracture 

Treat  humerus  fracture 

Treat  humenis  fracture 

Treat  humerus  fracture 

Repair  humerus  fracture 

Repair  humerus  fracture 

Treat  humerus  fracture 


Physi- 
cian 
work 
RVUs2 


6.01 

11.18 

4.67 

5.84 

7.57 

3.43 

7.08 

8.88 

11.13 

6.36 

7.40 

7.76 

5.96 

3.98 

7.33 

7.36 

866 

7.12 

7.00 

1^43 

14.66 

9.61 

10.96 

11.11 

7.43 

5.79 

1.71 

4.30 

1.31 

9.78 

7.16 

5.72 

10.01 

9.18 

rd 

10.13 

5.05 

5.73 

6.14 

6.19 

6.39 

11.76 

13.50 

14.41 

17.66 

7.93 

8.67 

10.55 

14.26 

12.90 

12.26 

12.19 

8.32 

7.59 

11.30 

3.01 

4.83 

10.92 

10.92 

3.30 

6.51 

8.85 

9.65 

14.66 

2.62 


Mai- 
practice 
RVUs 


3.68 
9.79 
4.23 
•7.47 
•9.66 
3.77 
7.69 
7.68 
9.72 
6.02 
6.79 
7.40 
6.72 
8.69 
8.76 
6.39 
8.77 
6.38 
6.61 
14.08 
13.83 
6.80 
10.44 
ia75j 
4.84 
5.53 
0.56 
3.06 
0.51 
7.90 
3.08 
2.95 
9.20 
8.74 
9.62 
7.00 
10.38 
4.23 
467 
5.69 
561 
7.28 
•15.05 
13.13 
13.14 
•22.61 
7.52 
11.05 
8.43 
14.04 
12.30 
14.66 
•15.61 
7.92 
5.75 
10.37 
2.54 
4.50 
9.65 
9.65 
2.73 
4.85 
7.98 
9.97 
9.97 
2.16 


Total 


0.67 

167 

0.69 

1.41 

1.81 

0.63 

1.22 

1.33 

1.47 

0.98 

0.61 

121 

1.08 

1.24 

0.92 

1.06 

1.45 

1.03 

1.08 

2.24 

2.11 

1.16 

1.71 

1.72 

0.80 

0.90 

0.06 

0.49 

0.05 

1.23 

0.29 

0.48 

1.29 

1.43 

167 

1.13 

1.7B 

0.69 

0.73 

0.93 

0.94 

1.18 

2.47 

2.00 

0.80 

4.13 

1.19 

1.80 

1.37 

2.06 

2.01 

2.34 

2.84 

1.30 

1.10 

1.62 

0.36 

0.71 

164 

1.54 

0.42 

0.78 

1.26 

169 

169 

0.30 


Qk)bal 
period 


10.36 
22.84 
9.59 
14.72 
19.06 
7.83 
15J9 
17.89 
22.32 
13.36 
13.80 
16.37 
13.76 
18.91 
17.03 
14.81 
18.78 
1463 
14.69 
28.75 
30.59 
17.47 
23.11 
23.56 
13.07 
12.22 

2.33 

7.85 

1.87 
18.91 
10.53 

9.15 
20.50 
19.35 
21.29 
15.71 
22.27 

9.97 
11.03 
12.76 
12.74 
14.85 
29.28 
28.63 
28.35 
44.40 
16.64 
21.52 
20.35 
30.38 
27.21 
29.26 
30.64 
17.54 
14.44 
23.29 

5.91 
10.04 
22.11 
22.11 

6.45 
12.14 
18.09 
21.21 
26.22 

5.08 


Update 
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090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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090 

090 

090 
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(00110-09699). 
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'AI)CPTeoda«w>d(>a»ciiplo«»copy>l6mi995Aniaric«nMedfc^A»iecWjoiv 
'Copyrtght  199*  Amaricwi  Dental  Maocmon.  All  rights  rwwved  (DOl  10-09999). 
3  (  hidtoatia  RVUa  aia  not  used  for  Midkara  paymant 
«■  Mtoalaa  radudien  or  Practtce  Expanse  RVUs  aa  a  letuH  of  OBRA  1 993. 
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cptv 

HCPCS* 


24566 
24566 

24575 
24576 
24577 
24579 
24582 
24586 
24587 
24600 
24606 
24615 
24620 
24636 
24640 
24660 
24666 
24666 
24666 
24670 
24675 
24685 
24800 
24802 
24900 
24920 
24625 
24930 
24931 
24936 
24940 
24999 
25000 
25020 
25023 
25028 
25031 
2S036 
25040 
25065 
25066 
25075 
25076 
25077 
25066 
25100 
25101 
25106 
25107 
26110 
26111 
25112 
26115 
26116 
25118 
26119 
26120 
26125 
25126 
26130 
26135 
25136 
26146 
25150 
25151 
26170 


MOO 


Deacription 


Treat  humefus  fracture  : 

Treat  humerus  fracture .. 

Repair  humerus  fracture ... 

Treat  humerus  fracture  .«»..«... 
Treat  humerus  fracture  ............ 

Repair  humerus  fracture  »...«.... 

Treat  humerus  fracture 

Repair  etXHv  fracture  

Repair  etxjw  fracture  

Treat  eRXMv  dtolocatkin „ 

Treat  eKxMv  dniocation „. 

Repair  attxMv  (fslocalion 

Treat  elbow  fracture 

Repair  elbow  fracture  

Treat  etocm  dislocation ... 

Treat  radius  fracture 

Treat  radius  fracture  

Repeir  radnm  fracture 

Repair  radius  fracture _. 

Treatment  of  ulna  fracture  ........ 

Treatment  of  ulna  fracture  ....... 

Repair  utna  fracture 

Fusion  of  elx>w  joint 

FusiorVgran  of  elt)ow  joint  ....... 

Amputation  of  upper  arm 

Amputation  of  upper  arm ^. 

Amputation  (oHow-up  surgery  .. 
Amputation  follow-up  surgery  .. 
Amputate  upper  arm  &  Implant 

Revision  of  amputation „. 

Revision  of  i4)per  arm _..» 

Upper  anTVet>ow  surgery 

Incision  of  tendon  sheath  

Decompression  of  forearm  

Decompression  of  focparm 

Drainage  of  forearm  lesion 

Drainage  of  forearm  tMTsa  

Treat  forearm  bone  lesion 

Expiore/freat  wrist  joint 

Biopsy  forearm  soft  tissues  

Biopsy  forearm  soft  tissues  

Removal  of  forearm  lesion 

RemovaJ  of  forearm  lesion „ 

Remove  tumor,  forearmAMrist  .„ 

Incision  of  wrist  capsule  

Biopsy  of  wrist  joint 

Explore/freat  wrist  joint 

Remove  wrist  joint  lining 

Remove  wrist  joint  carttage 

Remove  wrist  terxkm  lesion  

Remove  wrist  tendon  lesion  

Reremove  wrist  tendon  lesion  .. 
Remove  wrist/forearm  lesion  .... 
Remove  wrist^orearm  lesion  .... 

Excise  wrist  tendon  sheath « 

Partial  removal  of  ulna .» 

Removal  of  forearm  lesion 

Remove/graft  forearm  lesion  .... 
Remove/graft  forearm  lesion  .... 

Removal  of  wnst  lesion „ 

Remove  &  graft  wnst  lesion 

Remove  &  graft  wrist  lesion 

Remove  forearm  bone  lesion  ... 

Partial  removal  of  ulna 

Partial  removal  of  radius 

Extensive  forearm  surgery 


Pfiysi- 

dan 

woric 

RVUs  3 


622 

7.17 
9.91 
2.66 
6.46 

10.86 
7.83 

14.37 

14.26 
4.08 
5.06 
8.76 
6.62 

12.42 
1.16 
2.01 
4.17 
7.69 
8.87 
2.39 
452 
a34 

10.75 

12.79 
8.76 
8.66 
6.61 
9.40 

11.71 

14.37 
O.00 
0.00 
3.20 
5.56 

11J0 
4.88 
3.90 
6.83 
6.61 
2.39 
3.87 
3.61 
4.77 
9.25 
5.13 
3.66 
4.43 
5.66 
5.89 
3.79 
3.24 
4.38 
6.26 
6.44 
4.11 
5.64 
6.70 
7.06 
7.13 
5.08 
6.56 
6.68 
5.97 
6.56 
6.86 

10.45 


3.46 

6.06 

7.79 

2.16 

4.00 

8.37 

6.62 

14.72 

13.72 

1.95 

2.29 

9.29 

3.78 

11.06 

1.01 

2J25 

3.01 

7.13 

10.27 

1.95 

3.51 

8.40 

10.59 

12.18 

7.68 

6.78 

527 

8.16 

11.17 

13.70 

0.0O 

aoo 

3.94 
4.36 
6.44 
2.06 
0.66 
6.30 
6.69 
0.75 
1.54 
2.19 
3.77 
8.48 
4.62 
*4.69 
6.61 
•7.11 
5.28 
2.80 
3.22 
3.72 
7.14 
8.17 
*6.26 
•7.22 
6.53 
6.84 
6.80 
4.21 
5.46 
4.74 
5.96 
6.67 
5.75 
9.79 


Mal- 
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RVUs 


0.54 
0.96 
1.24 
0.33 
0.61 
1.36 
1.06 
2.36 
2.17 
0.26 
0.37 
1.46 
0.57 
1.78 
0.08 
0.33 
0.45 
1.14 
1.60 
0.27 
0.54 
1.34 
1.55 
1.99 
1.39 
1.19 
0.75 
1.17 
1.84 
2.24 
0.00 
0.00 
0.62 
0.77 
0.94 
0.36 
0.09 
1.01 
0.90 
0.09 
0.22 
0.37 
0.67 
1.67 
0.71 
0.79 
0.96 
1.19 
0.89 
0.46 
0.55 
0.66 
1.23 
1.38 
1.02 
1.32 
1.14 
1.04 
1.12 
0.67 
0.97 
0.86 
0.76 
1.12 
1.02 
1.51 


Total 


9.21 

14.19 

18.94 

6.15 

10.06 

20.57 

15.51 

31.46 

30.15 

6.29 

7.74 

19.53 

10.97 

25.26 

2.24 

4.59 

7.63 

15.96 

20.74 

4.61 

8.57 

18.08 

22.89 

26.96 

17.83 

16.66 

13.63 

18.73 

?4.72 

30.31 

0.00 

0.00 

7.76 

10.67 

18.18 

7.30 

4.65 

14.14 

13.20 

3.23 

5.63 

6.17 

9.21 

19.40 

10.46 

9.14 

11.02 

13.86 

12.06 

7.05 

7.01 

8.76 

14.63 

15.99 

10.39 

14.18 

13.37 

14.94 

15.05 

9.96 

13.01 

11.27 

12.67 

14.36 

13.63 

21.75 


Globel 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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090 
090 
090 
090 
090 
060 
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MOD 


26210 

25216 

26230 

25240 

26246 

25248 

26250 

25251 

25260 

25263 

26266 

25270 

25272 

25274 

25280 

26290 

25296 

26300 

26301 

26310 

26312 

26315 

26316 

25320 

26330 

26331 

25332 

26335 

26337 

25360 

26356 

25360 

25365 

25370 

26376 

25390 

26391 

25392 

25393 

26400 

25405 

26415 

26420 

26425 

25426 

25440 

25441 

25442 

26443 

26444 

26445 

26446 

26447 

25449 

26450 

25456 

25490 

25491 

26492 

25600 

25605 

25615 

25620 

25625 

25526 

25530 


status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Removal  of  wrist  bone 

Removal  of  wrist  bones 

Partial  remoMal  of  radius 

Partial  removal  of  ulna 

Injection  for  wrist  x-ray 

Remove  forearm  fore^  body 
Removal  of  wnst  prosthesis  .... 
Removal  of  wrist  prosthesis  .... 
Repair  forearm  tendorVmusde 
Repair  foreamfi  tendon/musde 
Repair  forearm  tendorVmusde 
Repair  forearm  tendon/musde 
Repair  forearm  tendon/musde 
Repair  forearm  tendon/musde 
Revise  wrist/forearm  tendon  ... 
Incise  wrist/forearm  terxlon  .... 
Release  wrist/forearm  tendon 

Fusion  of  tendons  at  wrist  

Fusion  of  tendons  at  wrist  ..... 
Transplarit  forearm  tendon  — 
Transplant  forearm  tendon  .... 
Revise  palsy  hand  tendon(s)  . 
Revise  palsy  hand  tendori(s)  . 

Repair/revise  wnst  joint 

Revise  wrist  joint 

Revise  wrist  joint 

Revise  wrist  joint -. 

Realignment  of  hand  

Reconstruct  ulna/radoulnar 

Revision  of  radius 

Revision  of  radius 

Revision  of  ulna 

Revise  radius  &  ulna  

Revise  radius  or  ulna 

Revise  radius  &  ulna  .......... 

StK)rten  radius/ulna  — . — 

Lengttien  radius/ulna ~.. 

Shorten  radius  &  ulna 

Lengthen  radius  &  ufrta  

Repeir  radius  or  ulna 

Repair/graft  radius  or  ulna  .. 

Repair  radius  &  ulna 

Repair/graft  radius  &  ulna  .. 
Repair/graft  radius  or  ulna  . 
Repair/graft  radius  &  ulna  .. 
Repair/graft  wrist  bone  — 

Reconstruct  wrist  joint  

Reconstruct  wrist  joint  

Reconsfruct  wrist  joint  

Reconstruct  wrist  joint  

Reconstruct  wrist  joint  

Wrist  replacement . — _. 

Repair  wrist  joint(s) ».... 

Remove  wrist  joint  Implant . 

Revision  of  wrist  joint 

Revision  of  wrist  joint 

Reinforce  radius „ 

Reinforce  ulna 

Reinforce  radius  and  ufria  . 
Treat  fracture  of  radius  ...<.. 

Treat  fracture  of  radius  

Repeir  fracture  of  radius  .... 
Repair  fracture  of  radius  .... 
Repair  fracture  of  radius  .... 
Repair  fracture  of  radius  .... 
Treat  fracture  of  ulna 
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Practice 
expense 
RVUs* 


5.55 
7.40 
4.86 
4.91 
1.45 
4.96 
6.31 
9.08 
7.33 
7.37 
9.54 
5.71 
6.75 
8.44 
6.82 
5.03 
626 
8.46 
8.09 
7.68 
9.08 
9.45 
11.49 
9.89 
10.86 
12.60 
10.83 
12.11 
9.50 
823 
9.55 
7.88 
11.63 
12.34 
1227 
9.85 
12.75 
13.05 
14.90 
10.30 
13.48 
12.64 
15.34 
12.44 
14.92 
9.95 
1226 
10.34 
9.88 
10.64 
927 
1552 
9.66 
13.78 
7.67 
9.15 
9.12 
954 
11.75 
2J0 
4.96 
8.63 
6.01 
11.69 
12.43 
1.94 


practice 
RVUs 


4.88 
8.68 
5.57 
5.30 
0.50 
2.18 
5.63 
825 
4.61 
5.77 
7.93 
3.36 
3.44 
6.62 
422 
2.47 
3.05 
7.36 
6.77 
7.14 
7.63 
8.06 
10.58 
8.60 
923 
14.66 
9.98 
11.41 
8.60 
7.61 
9.12 
6.41 
10.31 
11.76 
13.38 
8.82 
1125 
12.44 
1421 
10.78 
12.42 
11.42 
14.70 
12.02 
11.72 
9.05 
11.36 
7.06 
9.36 
10.14 
10.36 
•19.86 
9.65 
7.84 
7.31 
8.71 
8.69 
9.10 
1120 
2.33 
3.57 
7.63 
5.74 
11.15 
11.86 
2.44 


Total 


0.80 

1.42 

0.85 

0.86 

0.05 

0.37 

0.91 

1.39 

0.78 

1.03 

1.41 

0.55 

0.54 

1.13 

0.69 

0.41 

0.52 

1.19 

1.18 

1.17 

1.31 

1.34 

1.78 

1.45 

1.50 

2.40 

1.61 

1.56 

1.45 

1.26 

1.49 

0.99 

1.57 

1.92 

0.87 

1.50 

1.93 

2.04 

2.32 

1.75 

2.02 

1.92 

228 

1.87 

2.13 

1.50 

1.89 

122 

1.52 

1.66 

1.72 

3.49 

1.56 

1.16 

1.19 

1.42 

1.42 

1.49 

1.84 

029 

0.51 

122 

0.94 

1.83 

1.94 

0.35 


Global 
period 


11.23 
17.50 
11.28 
11.07 
2.00 
7.51 
12.85 
18.72 
12.72 
14.17 
18.88 
9.62 
10.73 
16.19 
11.73 

7.91 
9.83 
17.01 
16.04 
15.99 
18.02 
18.85 
23.85 
19.94 
21.58 
29.66 
22.42 
25.08 
19.55 
17.10 
20.16 
1528 
23.51 
26.02 
26.52 
20.17 
25.93 
27.53 
31.43 
22.83 
27.92 
25.98 
32.32 
26.33 
28.77 
20.50 
25.51 
18.62 
20.78 
22.44 
21.35 
38.87 
21.07 
22.78 
16.17 
1928 
19.23 
20.13 
24.79 

4.92 

9.04 
17.48 
12.69 
24.67 
2622 

4.73 
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090 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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090 
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090 
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090 
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090 
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090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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AbOBNXlM 


CPTV 
HCPCS' 


2S63S 
2S645 
25660 
2S666 

2S674 
2S67S 
2SM0 
2S606 

2S«11 
2S620 
25622 
25624 
25628 
25630 
25636 
25645 
25660 
25660 
25670 
25675 
25676 
25680 

25800 

25600 
25806 
25810 
25820 
25825 
25630 
25000 
25606 
25007 
25000 
25015 
25020 
25022 
25824 
25027 
r  25629 
V  25031 

26010 
26011 
28020 
26025 
26030 
28034 
26036 
26037 
26040 
28045 
26066 
28060 
26070 
26075 
26060 
26100 
26106 
26110 
.  26115 
26116 
26117 
26121 
26123 


MOO 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
|A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A^ 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
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Traat  fracture  ct  ulna — - 

Repair  ftadure  Q|f  ulna  — .^4. 
Treat  fracture  raciue  &  ulna 
Treat  fracture  radwe  &  ulna  _>.. 
Treat  fracture  radiue  &  ulna  ».... 

Repair  fracture  radus/ubia  „..,. 
Treat  fracture  radimAjIna  ........ 

Treat  fracture  radka/ulna  . — ... 
Repair  fracture  racfusAilna  — u. 
Repair  fracture  radhMAibia  — 

Treat  wrist  bone  fracture  _. 

Treitt  wrist  bone  fracture  

Repair  wrist  t)one  fracture  ....... 

TreM  wrist  bone  fracture  ...^^.. 
Treat  wrist  bone  fracture  — ..L 

Repair  wrist  borte  fracture  

Repair  wrist  bone  fracture  ........ 

Treat  wriet  (islocaBon 

Repair  wrist  dwiocation ... 

Treat  wrist  dslocalion 

Repair  virist  (fsiocalion 

Treat  wrist  fracture - 

Repair  wrist  firacture  

Treat  wrist  dhMocation  „.^._. — 
Rfpflif  wrist  dWocation  ............. 

Fusion  of  wrist  joint  — .._...».... 

Fusion/graft  of  wrist  joirA  

Funon/grall  of  wrist  joirti  ... 

Fusion  of  hand  bones 

Fusion  hand  bones  with  graft ;.. 

Fusion  radtoulnar  jniAina 

Amputation  of  forearm 

Aniputation  of  forearm _« 

Amputation  folow-up  surgery  ... 
Amputation  foOow-up  surgery  ... 
Amputation  of  forearm  ............ 

Amputate  liarxl  at  wrist .._....._., 

Airputale  hand  at  wrist 

Amputaiion  foMow-up  surgery  ... 

Amputation  of  haixi  

Amputation  follow-up  surgery  .., 
Amputation  foHow-up  surgery  ... 

Forearm  or  wrist  surgery 

Drainage  of  finger  abecess  — 
Drainage  of  finger  abecess  — 
Drain  hand  tendon  sheath  ...._, 

Drainage  of  pahn  bursa 

Drainage  of  palm  bureaus) 

Treat  hand  bone  lesion _. 

Decompress  fingersAi»Kl 

Decompress  fingers/hand 

Release  pakn  contracture 

Release  pafrn  contracture 

Incise  Anger  terxlon  stieath  ..... 
Incision  of  finger  tendon  .... 

Explore/freat  hand  joint 

Exptore/beat  finger  joint 

Explore/lreat  finger  joint ...... 

Biopey  hand  joint  lining 

Biopsy  finger  joint  lining 

Biopsy  finger  joint  lining 

Removal  of  hand  lesion 

Removal  of  hand  lesion  ..... 
Remove  tumor,  hand^iger 
Release  palm  contracture  ... 
Release  pahn  contracture  ... 
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4.91 
8.36 
2.29 
529 
6.03 
9.47 
2.48 
5.36 
7.11 
8.15 
^43 
428 
7.81 

zn 

4.16 
&86 

4.53 

7.52 
4,44 
7M 
5.63 
923 
5.16 
7.94 
921 

1057 
9.70 
7.14 
8.60 
9.50 
8.15 
8:40 
727 
&37 

1&61 
&09 
6.96 
TJBT 
827 
7.13 
7.36 
0X0 
1^ 
2.14 
4.01 
4.32 
5.38 
5.59 
8.38 
6.68 
3.09 
527 
2.56 
2.71 
3.34 
3.44 
3.78 
3.54 
3.58 
3.40 
3.68 
5.19 
824 
7.34 
8.64 


rracace 
expenee 
RVUs* 


3.57 
7.58 
227 
4!B6 

*7.72 

10.70 
2.84 
3.95 
6.01 
7.13 
228 
3.67 
7.13 
^19 
3.36 
.  6.68 
2.66 
1.82 
7.08 
228 
7.32 
2.44 
8.79 
4.89 
7.04 

10.94 

12.85 

•12.53 

8.91 

•11.02 
8.60 
7.08 
7.11 
5.74 
5.56 

15.83 
7.00 
5.55 
7.50 
629 
4.74 
4.54 
0.00 
0.48 
1.54 
3.72 
4.51 
5.73 
423 
5.17 
6.37 
2.86 
4.83 

•328 
1.13 
2.76 
3J8 
3.14 
2.99 
4.17 
2.93 
2.01 
3.71 
5.07 

•9.40 
9.10 


Mal- 
practice 
RVUs 


0.54 
120 
027 
0.70 
1.73 
1.73 
0.42 
0.61 
0.97 
1.14 
0.33 
0.57 
1.16 
0.30 
0.50 
0.95 
0.36 
026 
1.12 
0.34 
1.11 
0.36 
1.44 
a73 
1.17 
1J0 
2J09 
2.06 
1.48 
1.99 
1.45 
1.31 
1.15 
1.00 
1.06 
2.59 
1.20 
1.02 
122 
122 
0.96 
0.90 
0.00 
0.05 
024 
0.63 
0.76 
0.98 
0.71 
0.86 
1.06 
0.49 
0.81 
0.56 
0.17 
0.42 
0.62 

asi 

a45 
0.67 
0.50 
0.34 
0.62 
0.91 
1.61 
1.53 


Tow 


9.02 

17.13 

4J3 

10.65 

15.48 

21.90 

5.74 

9.92 

14.09 

16.42 

5.04 

8.52 

16.10 

522 

8.02 

14.46 

5.89 

6)61 

15.72 

7.06 

15.98 

8.43 

19.46 

10.78 

16.15 

21.96 

25.51 

24.38 

17.53 

21.61 

19.55 

16.54 

16.66 

14.01 

14.96 

35.03 

16.29 

13.53 

16.59 

.15.78 

1233 

12.79 

aoo 

2.02 

3.92 

8.36 

9.59 

12.07 

10.53 

14.41 

14.10 

6.44 

10.91 

6.40 

4.01 

6.52 

7.84 

7.43 

6.98 

8.42 

6.83 

6.03 

9.52 

1422 

18.35 

19.27 


Qlobal 
pinog 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


26125 

26130 

26135 

26140 

26145 

26160 

26170 

26180 

26200 

26205 

26210 

26215 

26230 

26235 

26236 

26250 

26256 

26260 

26261 

26262 

263^ 

26360 

26352 

26356 

26367 

26S8 

26370 

26372 

26373 

26390 

26392 

26410 

26412 

26415 

26416 

26418 

26420 

26426 

26428 

26432 

26433 

26434 

26437 

26440 

26442 

26445 

26449 

26450 

26455 

26460 

26471 

26474 

26476 

26477 

26478 

26479 

26480 

26483 

26486 

26489 

26490 

26492 

26494 

26496 

26497 

26498 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


.■'*♦ 


Description 


Release  palm  contracture ~. 

Remove  wrist  joint  lining _ 

Revise  finger  joint,  each 

Revise  finger  joint,  each 

Tendon  excision,  palnt/finger 

{Remove  terxlon  sheath  lesion 

ftenxsval  of  palm  tendon,  each  . 

RemovaJ  of  finger  tendon  

Remove  hand  bone  lesion 

Remove/graft  bone  lesion 

Removal  of  finger  lesion 

Remove/graft  finger  lesion 

Partial  removal  of  hand  bone 

Partial  removal,  finger  bone  — 

Partial  removal,  finger  txxie  

Extensive  hand  surgery 

Extensive  hand  surgery 

Extensive  finger  surgery — . 

Extensive  finger  surgery 

Partiai  removal  of  finger 

Removal  of  Implant  from  hand 

Repair  finger/hand  tendon . 

Repair/graft  hand  terxlon 

Repair  finger/hand  tendon  . — 

Repair  finger/hand  tendon 

Repair/graft  hand  tendon 

Repair  finger/hand  tendon „ 

Ftopair/graft  hand  tendon 

Repair  finger/harxj  tendon 

Revise  hand^inger  tendon 

Repair/graft  hand  tendon 

Repair  hand  tendon .'. 

Repair/graft  hand  tendon .L. 

Excision,  hand/finger  tendon  

Graft  hand  or  finger  tendon „ 

Repair  finger  tendon ~ 

Repair/graft  finger  tendon 

Repair  finger/harxl  tendon — 

Repair/graft  finger  tendon 

Repair  finger  tendon '. i. 

Repair  finger  tendon 

Repair/graft  finger  tendon 

Realignment  of  terxlons 

Release  palm/finger  tendon  — 

Release  palm  &  finger  tendon  „ 

Ftelease  hand/finger  tendon 

F^elease  forearm/hand  terxlon 

Incision  of  palm  tendon  

Incision  of  finger  tendon  

Incise  hand/finger  tendon 

Fusion  of  finger  tendons .. 

Fusion  of  finger  tendons 

Tendon-tengthening  

Tendon  »ortening 

Lengtheni)^  of  hand  tendon 

Shortening  of  harxl  tendon . 

Transplant  hand  terxlon . 

Transplant/graft  hand  tendon 

Transplant  palm  tendon 

Transplant/graft  palm  tendon  . — 

ftavise  thumb  tendon 

Terxlon  transfer  with  graft  

Hand  tendon/muscle  transfsr  - 

ftovise  thumb  tendon .*... 

Finger  tendon  trarsfer 

Finger  tendon  transfer ~. 


Physi- 
cian 
woric 

RVUs> 


<  AH  CPT  eodw  «d  dMolptoft  oopyilgM  i»6  Ainwlew  Mwlcal  AMOcMiarL 
*Copyrig^  1994  AiMricwi  OanW  AMOcMion.  AX  rigmt  rMtfvwl  (D0110-09999). 
*  •  indtoaMi  RVM  M  net  uMd  tar  MMcm  p^ffrwnL 
«*  hidtaMM  raduelen  01  PraeiiM  EipanM  RVU»  at  a  (wuR  o(  OeRA  1993. 


4.61 
5.13 
6.67 
5.88 
6.03 
3.00 
4.62 
5.x 
525 
724 
4.97 
6.81 
5.96 
5.82 
4.95 
726 
11J6 
6.74 
8.54 
5.41 
3.74 
5.76 
726 
7.06 
8.16 
8.69 
6.71 
827 
7.67 
6.73 
9.77 
4.37 
5.91 
8.05 
9.06 
4.02 
6.37 
5.86 
6.90 
3.87 
4.41 
5.80 
5.53 
4.76 
6.10 
4.16 
6.39 
3.54 
3.51 
3.33 
5.55 
5.14 
5.M 
4.97 
5.62 
5.56 
6.49 
7.87 
728 
9.00 
7.99 
9.17 
8.05 
9.17 
9.15 
13.55 


Practice 
expertse 
RVUs* 


2.62 
5.01 
4.86 
4.40 
4.71 
2.32 
2.83 
4.01 
4.48 
6.40 
3.90 
5.56 
426 
4.17 
3.86 
6.00 
8.94 
5.73 
7.70 
4.75 
3.54 
5.74 
6.60 
721 
6.56 
7.40 
6.71 
6.39 
6.85 
7.95 
8.61 
329 
6.01 
6.75 
8.64 
3.58 
5.68 
6.31 
5.50 
3.15 
3.94 
4.95 
4.05 
3.57 
3.37 
3.25 
5.57 
2.28 
1.89 
1.72 
4.15 
4.61 
2.89 
3.99 
4.30 
5.29 
6.53 
8.50 
6.50 
3.40 
7.80 
8.75 
728 
8.73 
8.02 
11.78 


practioe 
RVUs 


0.45 

0J6 

0.82 

0.75 

0.80 

0.40 

0.45 

0.71 

0.72 

1.03 

0.64 

0.94 

0.69 

0.71 

0.66 

1.07 

1.54 

0.97 

1.31 

0.76 

0.57 

0.99 

1.10 

1.24 

1.19 

127 

1.13 

1.15 

1.11 

123 

126 

0.51 

0.97 

0.90 

1.41 

0.59 

0.96 

1.07 

1.00 

0.51 

0.66 

OM 

0.68 

0.59 

0.59 

0.54 

0.96 

0.36 

0.33 

0.30 

0.67 

0.75 

027 

0.73 

0.72 

0.86 

1.11 

1.40 

1.08 

0.51 

1.28 

1.21 

123 

1.53 

1.38 

2.04 


Total 


7.68 

11.00 

12.35 

11.03 

11.54 

5.72 

7.90 

9.72 

10.45 

14.67 

9.51 

13.30 

10.91 

10.70 

9.47 

14.33 

22.14 

13.44 

17.55 

10.92 

7.85 

12.49 

14.96 

15.50 

15.93 

17.36 

14.55 

15.81 

15.63 

17.91 

19.64 

8.17 

12.89 

15.70 

19.11 

8.19 

13.01 

13.24 

13.40 

7.53 

9.01 

11.59 

10.26 

8.92 

10.06 

7.95 

12.92 

6.18 

5.73 

5.35 

10.37 

10.50 

8.16 

9.69 

10.64 

11.71 

14.13 

17.77 

14.86 

12.91 

17.07 

19.13 

16.56 

19.43 

18.55 

27.37 


Qlobal 

period 


zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 
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DE 


A 

X)ENOUM  B.— Relative  Value  UNrrs  (RVUs)  and  Related  iNFORMATiof^— Continued 

CPTV 
HCPC8> 

MOO 

SMui 

OMCitpOon 

Physi- 
cian 
wodt 

RVUs» 

Pracfce 
expense 
RVUs* 

pradice 
RVUs 

Total 

Global 

« — ■ 

ponou 

Update 

A 

Revision  of  finger  — .. . 

8.56 

7.75 

1.25 

17.58 

090 

S 

26600 

•■■•     ••■■■• 

A 

Hand  tsndon  leoonslniciion  «».....»........_... 

&67 

3.49 

0.60 

9.78 

090 

S 

26602 

A 

Hand  tsndon  rsconstiuction  ......._...__<.~_^_ 

6.74 

^27 

0.95 

12.96 

090 

3 

28604 

A 

Hand  tsndon  isoonslncwn  ..._._..._.........._. 

7.05 

6.72 

1.11 

14J8 

090 

8 

266QB 

A 

5.61 

4.15 

0.72 

10.48 

090 

s 

28610 

A 

Thunnl)  tsndon  trensfsr  ...„„......>.«..—»... 

5.03 

4.15 

0.68 

9.86 

090 

s 

20616 

•  >—M<**<l>a 

A 

Fusion  of  muclds  Joint 

6.75 

4.16 

0.67 

11.58 

090 

s 

26617 

A 

Fusion  of  iBWCids  loiMs  ......~         

8J4 

7.07 

153 

16.64 

090 

s 

26618 

A 

&S3 

6J1 

122 

16.26 

090 

8 

A 

5i>1 

4.48 

0.71 

10.20 

090 

8 

26625 

A 

5.04 

3.64 

0.62 

9.30 

090 

S 

26630 

A 

Revise  taudds  Joint ^ 

6.38 

5.16 

0.85 

12.38 

090 

S 

26631 

A 

Reviss  knueide  wiih  implant . 

7.57 

6.66 

1.11 

15.33 

090 

S 

26636 

^««^^-. 

A 

Revise  fingsr  Joint .«.._ ....„...._....„..... 

4.95 

4.84 

0.58 

10.37 

090 

8 

26636 

A 

RevisWimpiiw«  flngsr  Joint  .. 

6.06 

7.21 

1.19 

14.46 

090 

8 

26640 

■»■»■■»■■■... 

A 

Repair  hand  Joint _.............»..>>.. 

8.03 

6.64 

1.12 

13.79 

090 

8 

26641 

••••••••*■••- 

A 

Repair  hand  Joint  wMi  graft 

8.20 

8.94 

1.47 

18.61 

090 

8 

26642 

•  ••••«■■•■••■ 

A 

Rspair  hand  Joint  wiVi  graft  .....,.........._...._... 

8.38 

5.67 

0.97 

13.02 

090 

8 

MtutAK. 

»••••*•■■•••• 

A 

Reconstruct  flngsr  Joint .„ 

&S0 

527 

0.94 

12.71 

090 

8 

26646 

A 

^fc—  —  —■-»—.* ^^A    Jl^t.^k^K_    l^kSd^ 

7.61 

5.79 

1.00 

14.40 

090 

S 

26660 

A 

Conttrud  thunt>  roplaooment  «...^..^...'.».«.» 

20.77 

19.81 

3.24 

43.82 

090 

8 

26662 

C 

Conilfuct  thunt)  roplaoomont  ....„........».»m... 

aoo 

0.00 

OJOO 

0.M 

090 

8 

26^00 

■«»■■■»■»■■■■ 

A 

ft—  ■ag  II  ■!    *l       i^l  ■  M  !■  ■       St£     ^ 

rDHDonai  iiNii^  Of  nn^or  .» »..»»»-»«m. 

16.16 

15.41 

2.52 

34.09 

090 

S 

26667 

c 

^^^kflk^d^  m^^    ^^^m^^tf    ^^LM^^K^B^kaMk^k^iA 

aoo 

0.00 

0.00 

0.00 

090 

8 

0 

Addsd  flngsr  sugsry 

0.00 

0.00 

0.00 

0.00 

090 

8 

9U^O 

■•MkMMMM 

c 

Addsd  flngsr  surgery 

0.00 

0.00 

o.w 

0.00 

090 

8 

26660 

A 

R«peir  of  w«b  fingttr    

5.23 

4.65 

0.66 

10.54 

090 

8 

26661 

A 

RffDAir of  vwrt) finwr            ,,.  .,, ., 

10.50 

8.89 

1.56 

20.95 

090 

s 

26662 

A 

Rafiair  of  \Mb  finger  „^^ — ^ .^.. 

9.23 

10.97 

0.82 

21.02 

090 

8 

••««..>••■—• 

A 

dnmtit  nwtiw-iwnfti  SoMt             

6.45 

5.82 

0.85 

13.12 

090 

8 

26667 

■■•>■•■• >••>• 

A 

Correct  flngsr  deformity  ......_..„...„..„......„..„ 

6J3 

4.28 

0.67 

11.48 

090 

8 

20QOO 

—»........ 

A 

Lengthen  metacwpal/Hngsr  ..«...«,....»...._.«... 

8.66 

8.45 

1.06 

18.17 

090 

8 

26680 

•«M...»  — M 

A 

Repair  hand  dsformity .........._................ 

17.71 

16.88 

2.76 

37  J6 

090 

S 

9^^^S 



A 

13.58 

12.95 

2.12 

28.65 

090 

8 

26687 

—•»•«.«» 

C 

ReconsSuct  sxka  llngsr  .........>...«^......«...... 

0.00 

0.M 

0.00 

0.00 

090 

S 

MM*MMM-* 

A 

Repair  finger  deformity ..„._.. 

17.44 

16.63 

2.72 

36.79 

090 

8 

26681 

A 

Repair  musdes  of  hsnd 

2.90 

2.29 

0.39 

6.58 

090 

8 

26683 

A 

Raiease  muades  of  hand 

4J9 

4.12 

0.70 

9.71 

090 

8 

,^ ^^ 

A 

Excision  conetriding  tissus  ...._...„..._. ......_. 

8.64 

8.24 

1.35 

18.23 

090 

8 

26607 

A 

A 

937 

1.81 

8.02 
154 

1.37 
0.22 

18.76 
3.57 

090 
090 

s 

26600 

.Treat  metacafpal  fracture «..».....«...._.._. 

8 

26606 

»M— »..« 

A 

Treat  metacaipal  fracture  ......._.„.................. 

2.67 

2.29 

0.36 

5.32 

090 

8 

26607 

■•■••••••••a* 

A 

Tfsat  metacaipal  fracture 

5.12 

3.56 

0.57 

9.24 

090 

8 

26606 

■•SSSS  ••••■•• 

A 

Treat  meisceipel  fracture 

5.12 

3.56 

0.57 

9.24 

090 

8 

26615 

A 

Repeir  metacarpal  fracture  ..,..............._......._ 

5.18 

4.87 

0.80 

10.85 

090 

8 

26641 

■■■■■■■■^■■■. 

A 

Treat  tfiumb  dfelocalion  ...._..........._._.». 

3.74 

1.11 

0.14 

4.99 

090 

8 

26645 



A 
A 

Treat  thumb  fracture     « 

4.23 
5.49 

2.20 
4.01 

0.33 
0.64 

6.76 
10.14 

090 
090 

s 

26660 

Repair  thumb  fracture  .........___„....>.._...«..__ 

8 

s^^afi 

»•••.••...•• 

A 

Repair  ttuxnb  fracture  _..........-........._..«.«.... 

7.14 

6.39 

1.09 

14.62 

090 

8 

28670 

•• ■••••••>••• 

A 
A 

Ti  ■  mi  Kanrl  iHaliiniitinji 

3.54 
4.44 

0.96 
4.34 

0.10 
0.60 

4.60 
9.38 

090 
090 

s 

26875 

Treet  nana  owiocaiion  ....»...._.........„_.._..... 

S 

26678 

••••••••■■••• 

A 

^*—  t^ ■  itf ■  III  1 —  .*  -  ■ 

rm  nano  uwiutBiiuii  .._._....»..;.....««_...«„._ 

5.29 

4.86 

0.67 

10.82 

090 

8 

20686 

A 

Repair  hand  dislocation  „  „ 

6.54 

5.78 

0.91 

13.21 

090 

s 

28686 



A 

Repair  hand  dwlocsBon  ......_.._.......„.„._„... 

7,48 

8.31 

1.04 

14.83 

090 

8 

26700 

•••■■-•••-••a 

A 

Treat  knudde  dtttocaion ..„ 

3.54 

0.88 

0.10 

4.52 

090 

8 

26706 
28706 



A 
A 

Treet  knudde  dtelocalion _.......___»_„... 

ffVa    li.li      -..-      dialii  ■  mAbb^ 

5:S 

1.78 
4.68 

0.27 
0.75 

6.04 
10.3$ 

090 
090 

8 
8 

28715 

A 

5.48 

4.13 

0.86 

10.27 

090 

8 

26720 

A 

Treat  finger  fracture,  each .. 

1.56 

1.10 

015 

Z81 

090 

8 

26725 

A 

Treat  finger  fracture,  eech  . — 

3.18 

1.54 

0.23 

4.96 

090 

8 

26727 

A 

Treat  finger  fracture,  each — 

4.92 

2.45 

0.38 

7.75 

090 

8 

28736 

•  •^•••••••M 

A 

Repeir  finger  fracture,  each 

5.72 

3.73 

0.61 

1006 

000 

8 

26740 

■■■■■■■■■■■■■ 

A 

Treat  finger  fracture,  each 

1.81 

1.16 

0.16 

3.13 

090 

8 

26742 

■  •>M«M«»H 

A 

Treat  finger  fracture,  each 

3.70 

1.98 

0J2 

6.00 

090 

S 

26746 

,„„„,„,„ 

A 

Repair  finger  fracture,  each' 

5.55 

4.75 

OJO 

11.10 

090 

8 

26750 

»•»..»..» 

A 

Treat  finger  fracture,  each „„ 

1.60 

0.83 

0.10 

2.53 

090 

8 

Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


26755 
26756 
26765 
26770 
26775 
26776 
26785 
26820 
26841 
26842 
26843 
26844 
26850 
26852 
26860 
26861 
26862 
28883 
26910 
26951 
26952 


MOD 


26990 

26991 

26992 

27000 

27001 

27003 

27005 

27006 

27025 

27030 

27033 

27035 

27040 

27041 

27047 

27048 

27049 

27050 

27062 

27054 

27060 

27062 

27065 

27066 

27067 

27070 

27071 

27075 

27078 

27077 

27078 

27079 

27080 

27086 

27067 

27090 

27091 

27093 

27095 

27097 

27008 

27100 

27105 

27110 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oe8crlptk)n 


Treat  finger  fracture,  each 

Pin  finger  fracture,  each  

Repair  finger  fracture,  each  . — 

Treat  finger  diskKatkxi 

Treat  finger  dtelocatk>n  ..._........ 

Pin  finger  distocation  

Repair  finger  distocation 

Thumb  fusion  with  graft 

Fu8k>n  of  thumb 

Thumb  fusion  with  graft 

Fuskx«  of  ttand  Joint 

FuskxVgraft  of  hand  Joint 

Fusion  of  knuckle 

Fuskm  of  knuckle  with  graft  — 

Fusnn  of  finger  joint — 

Fusx)n  of  finger  joint,  added  .... 

FusnrVgraft  of  finger  jnnt 

Fuse/graft  added  joint 

Amputate  metacarpal  bone  — 
Amputatkm  of  fingerAftumb  — 
Amputatkxi  of  fingarAhumb  — 

Hand/finger  surgery 

Drainage  of  pelvis  leston 

Drainage  of  pelvis  bursa 

Drainage  of  bone  lesion  _ 

Incisk)n  of  hip  terxton  

Incision  of  hip  tendon 

Incisk>n  of  hip  tendon  

Inciskm  of  hip  tendon „.. 

Inciskxi  of  hip  tendons 

lncisk>n  of  hipAhigh  fascia  — 

Drainage  of  hip  joint  

Exptoratkxi  of  h^  joint 

Denervatkm  of  hip  joint 

Bk>psy  of  soft  tissues 

Biopsy  of  soft  tissues -.. 

Remove  hip/0eivis  lesnn 

Remove  hip^wivis  lesnn 

Remove  tumor,  hip/petvis 

Btopey  of  sacroiliac  Joint 

Biopsy  of  hip  joint  »...,... 

Removal  of  h^  joint  lining  

Removal  of  iscftial  bursa 

Remove  femur  lesion/bursa .... 
Removal  of  hip  bone  lesion  .... 
Removal  of  hip  bone  lesnn  ... 
Remove/graft  hip  bone  leskm  . 
Partial  removal  of  hip  bone  .... 
Partial  removal  of  hip  bone  .... 

Extensive  hip  surgery  

Extensive  hip  surgery  .. 

Extensive  hip  surgery — 

Extensive  hip  surgery 

Extensive  hip  surgery  

Removal  of  tail  bone ~.. 

Remove  hip  foreign  body  — 

Remove  hip  foreign  body  

ftemoval  of  hip  prosttiesis  . — 

Ftemoval  of  hip  prosthesis 

Injectk)n  for  hip  x-ray 

Injectnn  for  hip  x-ray 

Revisk)n  of  hip  tendon 

Transfer  tsndon  to  pelvis 

Transfer  of  abdominal  muscle 

Transfer  of  spinal  musde  

Transfer  of  ilnpsoas  muscle  ... 
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Practne 
expense 
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2.97 

4.19 

4.04 

2.89 

3.51 

4.60^ 

4.08 

7.84 

6.79 

7.75 

7.21 

8.24 

657 

7.97 

4.49 

1.74 

7.06 

3.90 

7.18 

4.41 

6J02 

0.00 

6.76 

6.05 

13.97 

5.27 

7.70 

653 

9.00 

950 

10.16 

1^09 

12.38 

15.72 

3.26 

9.36 

7.16 

5.70 

12.52 

3.73 

5.45 

7.60 

4.73 

4.74 

4.98 

9.17 

12.64 

958 

10.23 

15.86 

17.93 

21.29 

11.88 

12.11 

5.63 

152 

&01 

12.00 

20.48 

1.30 

150 

8.08 

8.08 

1057 

11.26 

12.49 


1.08 

1.90 

2.66 

0.76 

1.13 

2.08 

2.97 

655 

6.17 

8.58 

6.37 

7.35 

4.63 

5.72 

4.30 

•2.23 

5.16 

3.37 

5.16 

2.87 

4.00 

0.W 

3.10 

151 

6.38 

1.85 

2.34 

6.77 

3.37 

4.64 

6.12 

11.42 

11.52 

11.86 

0.72 

257 

1.89 

4.33 

10.14 

•4.78 

•6.97 

•9.72 

3.93 

4.23 

559 

7.90 

11.63 

7.41 

8.50 

1354 

1657 

18.98 

9.20 

a64 

4.78 

0.58 

3.62 

9.09 

1951 

0.82 

0.93 

7.71 

7.71 

7.68 

5.89 

1051 
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0.15 

0.33 

0.45 

0.08 

0.17 

0.35 

0.48 

1.05 

1.00 

157 

1.10 

1.19 

0.76 

1.00 

0.68 

0.43 

0.85 

057 

0.93 

0.49 

0.69 

0.00 

051 

0.29 

1.05 

024 

058 

1.08 

0.54 

0.77 

1.02 

1.86 

1.85 

221 

0.11 

0.44 

0.32 

0.82 

1.87 

0.90 

1.59 

226 

0.68 

0.70 

0.90 

1.30 

1.93 

121 

1.45 

2.32 

251 

324 

1.67 

1.66 

0.87 

0.07 

0.60 

1.46 

3.16 

0.11 

0.13 

126 

126 

1.42 

1.38 

1.86 


Total 


420 

6.42 

7.15 

3.73 

451 

7.03 

7.53 

1554 

13.96 

17.70 

14.68 

16.78 

11.96 

14.69 

9.47 

4.40 

13.07 

7.84 

1327 

7.77 

10.71 

0.M 

10.37 

8.15 

21.40 

7.36 

10.42 

14.38 

12.91 

14.91 

1750 

2557 

25.75 

29.79 

4.09 

12.47 

9.37 

10.86 

24.53 

9.41 

14.01 

19.58 

9.34 

9.67 

11.47 

18.37 

2620 

1820 

20.18 

31.71 

36.91 

4351 

22.73 

22.41 

1128 

2.47 

1223 

22.55 

43.45 

223 

256 

17.05 

17.05 

19.67 

1851 

24.96 
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HCPCS» 


27111 

27120 

27122 

2712S 

27130 

27132 

27134 

27137 

27138 

27140 

27146 

27147 

27151 

27196 

27158 

27161 

27165 

27170 

27175 

27176 

27177 

27178 

27179 

27181 

27186 

27187 

27193 

27194 

27200 

27202 

27215 

27216 

27217 

27218 

27220 

27222 

27226 

27227 

27228 

27230 

27232 

27235 

27236 

27238 

27240 

27244 

27245 

27246 

27248 

27250 

27252 

27253 

27254 

27256 

27257 

27258 

27250 

27266 

27266 

27276 

27280 

27282 

27284 

27286 

27290 

27295 


MOO 


SMUi 


Descnpiion 


Transfer  of  iopsoas  musde 
Reconstruobon  of  hip  socket 
Raconskudion  of  hip  socket 
PirtiBi  hjp  raptacomeni ....._. 

Total  hip  repiaosinant 

Total  hib  nrtarflfnant  _ , 

R«vis0  Np  joint  rapiaoement 
Revise  hip  ioint  reptaoement 
Revise  hip  Joint  replacement 
Transplant  of  femur  ridge  .... 

Incision  of  hip  bone  ............. 

Revision  of  hip  bone 
Incision  of  hip  t)ones  ......_..«.. 

Revision  of  hip  bones 

Revision  of  pelvis ...._....... 

Incision  of  neck  of  fsmur  ........ 

Indsior/llxatfon  of  femur .. 

Repair/9raft  femur  heacVneck  . 

Treat  sipped  epiphysis 

Treat  sipped  epiphysis  ......... 

Repair  sipped  epiphysis  .... — 

Rspair  sipped  epipliysis ...».«. 
Revise  headAieck  of  femur  — 

Repair  sipped  epiptiysis 

Revision  of  fsmur  epiphysis  ... 

Reinforce  Np  bones  _. - 

Treat  pelvic  ririQ  fracture « 

Treat  pelvic  ring  fracture 

Treat  tail  bone  fracture  .... 

Repair  tal  bone  fracture 

Pelvic  fraclure(s)  treatment  ... 
Treat  pelvic  ring  fracture 
Treat  pelvic  ring  fracture 
Treat  peMc  ring  fracture 
Treat  hip  socket  fracture 
Treat  hip  socket  fracture 

Treat  hip  wal  fracture 

Treat  hip. fraicture<s) 

Treat  hip  fracture<s) 

Treat  fracture  of  thigh „.. 

Treat  fracture  of  thigh 

Repair  of  thigh  fracture 

Repair  of  thigh  fracture 

Treatment  of  thigh  fracture  . 
Treatment  of  thigh  fracture  . 
Repair  of  tfiigh  fracture  ....... 

Repair  of  Ih^  fracture 

Trecrimetit  of  ttiigh  fracture  . 

Repair  of  ttiigh  fracture 

Treat  hip  dfelocatk)n  

Treat  hip  dfelocatkxi  

(Repair  of  hip  disk)catk)n 

Repair  of  hip  (fisfecatkm 

Treatment  of  hip  dtokKatk)n 
Treatment  of  hip  dnk)catk)n 

Repair  of  hip  disfecatmn 

Repair  of  hip  dnfecatton  ..... 
Treatment  of  hip  dnkxalkxi 
Treatment  of  hip  distocaiMn 

Manipulatwn  of  hip  joint 

Fusion  of  sacroiliac  joint  — 

Fusion  of  pubc  txxies 

FusMn  of  hip  joint  — 

Fuskxi  of  hip  joint  „ 

Amputation  of  leg  at  hip  

Amputation  of  leg  at  hip  ..... 
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11.44 

16.43 

13.56 

13.21 

1&68 

21.44 

24.54 

18.67 

18.93 

"11.43 

13.72 

17.58 

18.58 

20.16 

18.10 

15.20 

16.20 

14J0 

7.24 

10.89 

13.76 

10.76 

11.66 

13.80 

8.30 

12.57 

4.64 

8.73 

1.76 

6.52 

9.39 

14.20 

13.19 

1&83 

5.26 

10.95 

13.93 

15.39 

17.90 

4.95 

9.32 

11.02 

14.14 

5l06 

10J6 

14.35 

18.72 

4.36 

9.73 

6.31 

9.47 

11.98 

17.29 

3.72 

4.82 

14.40 

18.03 

5.58 

7.73 

2.00 

11.81 

10.57 

15.62 

15.66 

21.68 

17.32 


11.63 

1&10 

•17J6 

•16.91 

*23.91 

•27.44 

•31.41 

•23.90 

•2453 

11X)5 

10l88 

16.97 

17.71 

18.32 

14.42 

14.31 

16.76 

16.41 

1.18 

10.39 

12.39 

10.46 

11.15 

13.14 

2.77 

2A^ 

3.90 

1.48 

6.15 

•12.02 

4.30 

14.55 

14.55 

4.26 

6.37 

15.78 

•19.70 

19.95 

3.30 

8.98 

•14.10 

■*  16.91 

4.91 

9.70 

16.30 

16.30 

3.87 

•12.46 

3.19 

4.34 

13.14 

13.47 

1.88 

4.62 

13.73 

17.20 

3.46 

4.45 

1.88 

10.06 

9.01 

14.50 

15.20 

25.40 

16J4 


Mal- 
practice 
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1.66 
2.96 
2.94 
3.01 
4.58 
5.09 
5.96 
4.82 
4.58 
1.71 
1.36 
2.76 
2.90 
3.08 
2.64 
2.31 
2.63 
2.65 
0.18 
1.70 
2.05 
1.55 
1.83 
2.16 
0.87 
2.76 
0.39 
0.50 
0.17 
0.89 
2.33 
0.66 
2.33 
2.33 
0.64 
1.03 
2.52 
3.20 
3.20 
0.41 
1.46 
2.60 
2.71 
0.71 
1.53 
2.62 
2.62 
0.60 
2.11 
0.45 
0.68 
2.11 
2.27 
0.31 
0.73 
2.25 
2.82 
0.54 
0.71 
0.30 
1.77 
1.69 
2.40 
2.26 
4.70 
2J5 


Total 


24.72 
37.48 
33.86 
33.13 
47.17 
53.97 
61.91 
47.39 
47.74 
24.19 
25.95 
37.31 
39.19 
41.56 
35.16 
31.82 
35.59 
33.96 

8.60 
22.98 
28.20 
22.77 
24.67 
29.10 
11.94 
31.42 

7.44 
13.13 

3.42 
13.56 
23.74 
19.16 
30.07 
36.71 
10.16 
18.35 
32.23 
38.29 
41.05 

8.66 
19.76 
27.72 
33.76 
10.68 
22.09 
33J27 
37.64 

8.83 
24.30 

9.95 
14.49 
27.23 
33.03 

5.91 
iai7 
30.38 
38.05 

9.58 
12.89 

4.18 
23.64 
21.27 
32.52 
33.11 
51.78 
36.81 
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MOD 


27299 

27301 

27303 

27306 

27306 

27307 

27310 

27315 

27320 
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27331 

27332 
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27360 

27355 

27366 

27357 

27358 

27360 

27366 
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27381 
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27386 
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27391 

27392 

27393 

27394 

27395 

27396 

27397 

27400 

27403 

27405 

27407 

27409 

27418 

27420 

27422 

27424 

27425 

27427 

27428 

27429 

27430 

27436 

27437 

27438 

27440 

27441 

27442 

27443 

27445 

27446 


Status 


C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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A 

A 

A 

A 

A 

A 

A 

A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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Descriplton 


r 


F>elvis/hip  joint  surgery 

Drain  thigh/knee  lesion 

Drainage  of  bone  lesion  

incise  thigh  tendon  &  fascia 

lncisk)n  of  thigh  tendon  

Incision  of  thigh  tendons 

Exptoratkxi  of  knee  joint 

Partial  removal,  thigh  nerve  . 
Partial  removal,  thigh  nerve 
Btofxy  thigh  soft  tissues  .... — 

Biopsy  thigh  soft  tissues 

Removal  of  thigh  lesion  ....„ 

Removal  of  thigh  leskxi 

Remove  tumor,  thigh/knee  — 

Btopsy  knee  joint  lining 

Exptore/lreat  knee  joint 

Removal  of  knee  cartilage - 

Removal  of  knee  cartilage 

Remove  kr>ee  joint  Hning 

Remove  knee  joint  lining  

Removal  of  kneecap  bursa 

Removal  of  knee  cyst 

Removal  of  kneecap 

Remove  femur  lesion  — ~. 

Remove  femur  leskxVgran  ...„. 

Remove  femur  leskxVgraft  

Remove  femur  lestorVfixatnn  .. 
Partial  removal  tog  bone<s)  — 

Extensive  leg  surgery  ..- 

Injectkxi  for  knee  x-ray 

Removal  of  foreign  body  

Repair  of  kneecap  tendon  — 
Repair/graft  kneecap  tendon  ... 

Repair  of  thigh  muscte _. 

Repair/graft  of  thigh  muscto  .... 

Incision  of  thigh  tendon  

tnciskxi  of  thigh  tendons 

Indston  of  thigh  tendons 

Lengthening  of  thi^  tendon  ... 
Lengthening  of  tt>igh  tendons  . 
Lengthening  of  thigh  tendons  . 

Transplant  of  thigh  tendon 

Transplants  of  thigh  tendons  .. 
Revise  thigh  musdes/tendons 

Repair  of  knee  cartilage  

Repair  of  knee  ligament  _ 

Repair  of  knee  ligament  ~ 

Repair  of  knee  ligaments 

Repair  degenerated  kneecap  . 
Revision  of  unstat)to  kneecap 
Reviskx)  of  unstabte  kneecap 
Revtston/removal  of  kneecap  . 

Lateral  retinacular  release  

Reconstructkxi,  knee 

f^econstructkxi.  knee 

Reconstructton.  knee 

Reviston  of  thigh  muscles 

Incision  of  knee  joint 

Revise  kneecap 

Revise  kneecap  with  implant .. 

Revisk>n  of  knee  joint  

Revision  of  knee  joint 

Reviskxi  of  knee  joint  . 

Reviskxi  of  knee  joint 

Reviskw  of  knee  joint 

Reviskxi  of  knee  joint  — 


.j~... 
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0.00 
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7.69 
5.42 
4.27 
5.30 
8.26 
6.51 
5.90 
2.67 
4.53 
4.32 
5.31 

11.74 
4.71 
5.51 
7.85 
6.81 
7.95 
9.19 
3.92 
5.63 
7.42 
7.06 
8.60 
9.63 
4.74 
9.23 
13.84 
0.96 
4.81 
6.63 
9.66 
7.17 
9.72 
4.89 
6.67 
8.52 
5.95 
7.97 
10.96 
7.33 
9.33 
8.47 
7.80 
7.97 
9.44 
11.80 
9.82 
9.15 
9.10 
9.13 
5.04 
8.68 
10.68 
11.86 
8.92 

■     8.74 

7.74 

10.29 

9.49 

9.81 

11.14 

10.18 

16.39 

15.03 
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0.00 
2.46 
5.86 
3.80 
1.99 
3.01 
9.60 
5.38 
5.18 
0.91 
2.63 
2.29 
4.07 
11.69 
•6.02 
•7.05 
•10.05 
•9.01 
•10.18 
•11.76 
3.86 
5.63 
•9.49 
758 
8.20 
8.80 
4.55 
8.56 
13.94 
0.60 
3.42 
7.94 
11.27 
8.84 
•12.44 
4.36 
5.42 
7.67 
5.67 
5.73 
10.48 
7.06 
8.88 
7.89 
8.79 
10.17 
8.87 
•15.10 
12.23 
10.99 
11.45 
•11.68 
•6.46 
•11.12 
•13.67 
11.27 
9.36 
7.03 
•9.91 
13.13 
11.83 
9.14 
•14.25 
•13.03 
•20.98 
•19.25 


Total 


0.00 

0.40 

0.96 

0.68 

0.32 

0.48 

1.51 

0.96 

0.73 

0.13 

0.45 

0.40 

0.73 

2.14 

1.19 

1.49 

1.73 

2.52 

1.77 

2.05 

0.62 

0.95 

1.54 

1.23 

1.34 

1.43 

0.72 

1.40 

2.43 

0.05 

0.54 

1.29 

1.82 

1.42 

2.02 

0.71 

0.90 

1.28 

0.93 

0.94 

1.65 

1.11 

1.45 

1.24 

1.44 

1.67 

1.42 

2.48 

1.85 

1.74 

1.83 

1.89 

1.08 

2.25 

2.71 

1.83 

1.50 

1.13 

1.55 

2.14 

2.10 

1.51 

3.05 

3.34 

4.21 

3.87 


Gtobal 
period 


0.00 
8.82 
14.51 
9.90 
6.58 
8.79 
19.37 
12.85 
11.81 
3.71 
7.61 
7.01 
10.11 
25.57 
11.92 
14.05 
19.63 
18.34 
19.90 
23.00 
8.39 
12.21 
18.45 
15.87 
18.14 
19.86 
10.01 
19.19 
30.21 
1.61 
8.77 
15.86 
22.75 
17.43 
24.18 
9.96 
12.99 
17.47 
12.55 
14.64 
23.09 
15.50 
19.66 
17.60 
18.03 
19.81 
19.73 
29.38 
23.90 
21.88 
22.38 
22.70 
12.58 
22.05 
27.06 
24.96 
19.78 
16.90 
19.20 
25.56 
23.42 
20.46 
28.44 
26.55 
41.58 
38.15 


Update 


YYY 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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cptv 

HCPCS« 


27447 

2744S 

27450 

27454 

27465 

27457 

27465 

27466 

27468 

27470 

27472 

27475 

27477 

27479 

27485 

27486 

27467 

27488 

27496 

27496 

27487 

27496 

27499 

27500 

27501 

27502 

27503 

27506 

27507 

27506 

27509 

27510 

27511 

27513 

27514 

27516 

27517 

27519 

27520 

27524 

27530 

27532 

27535 

27536 

27536 

27540 

27560 

275S2 

27566 

27567 

2^68 

27560 

27562 

27566 

27570 

27580 

27590 

27581 

27562 

27594 

27596 

27596 

27599 

27600 

27801 

27602 


mod 


Status 


A 

A 
A 

^ 

K 

A 
A 
A 

IV 
A 

A 

\ 

tk 
A 

A 
A 
A 

^A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 


Description 


Total  knee  rapiacement  — 

Incision  01  thigh 

Incision  of  thigh 

Reaignmsnt  of  thigh  bone 
RooHgninsnt  of  knee  ......^ 

Reaiignmeni  of  knee 1 

Shortening  of  thigh  twne 

Lengthening  of  thigh  txxie  ..... 

ShortenAengthen  tfiighs 

Repair  of  th^jh  

Repair/graft  of  thigh 

Surgery  to  stop  leg  growth  .... 
Surgery  to  stop  leg  growth  .... 
Surgery  to  stop  leg  growth  .... 
Surgery  to  stop  leg  growth  .... 

ftovise  knee  joint  replace 

Revise  knee  joint  replace  

f^emovai  of  knee  prosthesis  .. 

Reinforce  thigh 

Decompression  of  Ihigh/knee 
Decomfxession  of  thiglVknee 
Decompression  of  thigh^nee 
Decomixession  of  thigti/knee 
Treatment  of  ttiigh  fracture  .... 
Treatment.ofttiigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 

Repair  of  ttiigh  fracture 

Treatment  of  ttiigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  ttiigh  fracture  .... 
Treatment  of  ttiigh  fracture  .... 

Repair  of  ttiigh  fracture 

Repair  of  thigh  growth  plate  .. 
Repair  of  ttiigh  growth  plate  .. 
Repair  of  thigh  growth  plate  .. 

Treat  kneecap  fracture  

Repair  of  kneecap  fracture  .... 
Treatment  of  knee  fracture  .... 
Treatment  of  knee  fracture  .... 
Treatment  of  knee  fracture  .... 

Repair  of  knee  fracture 

Treat  knee  fracture<s)  

Repair  of  knee  fracture 

Treat  knee  disk)cation  

Treat  knee  diskxation 

Repair  of  knee  disk>catk>n 

Repair  of  knee  diskxation 

Repair  of  knee  diskxation 

Treat  kneecap  diskxation 

Treat  kneecap  diskxation 

Repair  kneecap  diskxatton  ... 

Fixatkjn  of  knee  joint  

Fusion  of  knee 

Amputate  leg  at  thigh  

Amputate  leg  at  thigh  

Amputate  leg  at  thigh  

Amputatwn  foiknv-up  surgery 
Amputation  foUow-up  surgery 
Amputate  kMver  leg  at  knee  ... 

Leg  surgery  procedure  

Decompresskxi  of  kiwer  leg  .. 
Decompression  of  kjwer  leg  .. 
Decompressk>n  of  kjwer  leg  .. 


ii^.i.iiti«  II 
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19.69 

10.25 

13.08 

12.26 

12.01 

^2M 

12.84 

15.08 

17.65 

14.82 

16.40 

8.11 

9.32 

12.16 

8.31 

16.63 

21.69 

14.48 

14.26 

4.75 

5.81 

6.63 

7M 

5.29 

5.29 

9.51 

931 

15.98 

12J5 

5.21 

6.77 

ai9 

12.50 

16.78 

15.96 

4.92 

8.20 

13.82 

2.68 

9.38 

3.23 

6181 

10.36 

14.51 

4.64 

12.38 

5.53 

7.39 

13.47 

15.80 

16.75 

3.64 

5.48 

11.48 

1.69 

.12.28 

10.24 

11.09 

8.75 

6.x 

9.63 

9.56 

0.00 

5.02 

4.96 

6.63 


Practice 
expense 
RVUs* 


'25.20 

12.87 

14.84 

•15.70 

12.01 

13.30 

12.24 

13.43 

16.84 

16.67 

19.87 

7.74 

•11.93 

11.63 

7.91 

•21.28 

•27.76 

16.16 

17.63 

4.53 

5.55 

6.32 

7.28 

5.41 

5.41 

7.67 

7.67 

16.02 

16.02 

4.22 

4.22 

6.82 

•16.00 

16.02 

15.76 

4£2 

7.82 

12.88 

3.04 

10.34 

3.40 

5.68 

11.69 

11.69 

3.37 

10.96 

2.57 

3.43 

12.48 

14.60 

14.60 

1.43 

5.16 

10.58 

1.72 

•15.70 

9.11 

11.77 

8.11 

3.65 

7.37 

10.04 

0.00 

3.39 

3.38 

4.05 


Mat- 
practice 
RVUs 


4.95 
2.09 
2.36 
2.82 
1.95 
2.14 
2.00 
2.27 
2.75 
2.60 
3.16 
1.27 
2.57 
1.89 
1.30 
4.26 
5.97 
2.58 
2.82 
0.74 
0.91 
1.04 
1.19 
0.82 
a82 
1.21 
1.21 
2.56 
256 
0.65 
0.65 
1.09 
2.56 
2.56 
2.53 
0.71 
1.28 
2.05 
0.45 
1.65 
0.51 
0.91 
1.88 
1.88 
051 
1.74 
0.36 
0.53 
1.95 
2.43 
2.43 
0.16 
0.76 
1.67 
0.28 
2.56 
1.80 
2.11 
1.61 
0.68 
1.42 
1.78 
0.00 
0.64 
0.67 
0.77 


Total 


49.84 
25.21 
30.28 
30.78 
25.97 
28.04 
27.08 
30.78 
37J24 
34.09 
39.43 
17.12 
23.82 
25.70 
17.52 
42.17 
55.42 
33.22 
34.71 
10.02 
12.27 
13.99 
16.11 
11.52 
11.52 
18.39 
18.39 
34.51 
31.43 
10.08 
11.64 
16.10 
31.06 
35.36 
34.27 
10/45 
17.30 
28.55 

6.17 
21.37 

7.14 
13.40 
23.93 
28.08 

8.52 
25.07 

8.46 
11.35 
27.90 
32.83 
33.78 

5J23 
11.42 
23.73 

3.69 
30.52 
21.15 
24.97 
18.47 
10.63 
16.42 
21.38 

0.00 

9.05 

9.03 
11.45 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 


Update 


CPTV 
HCPCS2 


MOD 


27603 
27604 
27805 
27606 
27607 
27610 
27612 
27613 
27614 
27615 
27618 
27619 
27620 
27625 
27626 
27630 
27635 
27637 
27638 
27640 
27641 
27645 
27646 
27647 
27648 
27650 
27652 
27654 
27656 
27658 
27659 
27664 
27665 
27675 
27676 
27680 
27661 
27685 
27686 
27687 
27690 
27691 
27692 
27695 
27696 
27698 
27700 
27702 
27703 
27704 
27705 
27707 
27709 
27712 
27715 
27720 
27722 
27724 
27725 
27727 
.27730 
27732 
27734 
27740 
27742 
27745 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Drain  tower  teg  teskm 

Drain  k>wer  leg  bursa  

Inciston  of  achilles  ten(Jon  

Incision  of  achilles  tendon  

Treat  k>wer  leg  bone  lesion 

ExptoreAreat  ankle  joint 

Expkxatkm  of  ankle  joint 

Biopsy  k>wer  leg  soft  tissue  .~... 

Bk)psy  k)wer  leg  soft  tissue 

Remove  tumor,  lower  leg  

Remove  tower  leg  lesion  

Remove  tower  leg  leskxi 

Expkxe,  treat  ankle  joint 

Remove  ankle  joint  lining  

Remove  ankle  joint  lining  

Removal  of  tendon  lesion 

Remove  lower  leg  bone  leston 
Remove/graft  leg  bone  lesion  .. 
Remove/graft  leg  bone  lesion  .. 

Partial  removal  of  tibia 

Partial  removal  of  fibula 

Extensive  lower  leg  surgery  .... 
Extensive  tower  leg  surgery  .... 
Extensive  ankle/heel  surgery  ... 

Injectton  for  ankle  x-ray  

Repair  achilles  tendon „ 

Repair/graft  achilles  tendon 

Repair  of  achilles  tendon 

Repair  leg  fascia  detect 

Repair  of  leg  tendon,  each 

Repair  of  leg  tendon,  each  

Repair  of  leg  tendon,  each 

Repair  of  leg  tendon,  each 

Repair  tower  leg  tendons 

Repair  lower  leg  tendons 

Release  of  lower  leg  tendon  ... 

Release  of  tower  leg  tendons  . 

Revision  of  lower  leg  terxJon  .. 

Revise  lower  leg  terxlons  

Revision  of  calf  tendon  

Revise  tower  leg  tendon 

Revise  lower  leg  tendon 

Revise  additional  leg  tendon  .. 

Repair  of  ankle  ligament 

Repair  of  ankle  ligaments 

Repair  of  ankle  ligament 

Revision  of  ankle  joint  

Reconstmct  ankle  joint 

Reconstruction,  anWe  joint  ..... 

Removal  of  ankle  implant 

Inciston  of  tibia ~.... 

Inciston  of  fitxjla 

Incision  of  tibia  &  fibula  

Realignment  of  tower  leg 

Reviston  of  tower  leg  

Repair  of  tibia  ~ 

ReF>air/graft  of  tibia  — . — ... 

Repair/graft  of  tibia  

Repair  of  lower  leg  

Repair  of  lower  leg  

Repair  of  tibia  epiphysis  

Repair  of  fibula  epiphysis  

Repair  tower  leg  epiphyses  ... 

Repair  of  leg  epiphyses 

Repair  of  leg  epipliyses 

Reinforce  tit)ia 


Physi- 
cian 
wofk 
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Practice 
expense 
RVUs* 


4.41 
4.23 
2.82 
3.87 
7.05 
7.27 
6.23 
2.12 
5.29 
11.79 
4.94 
7.96 
5.69 
7.68 
8.49 
4.65 
7.29 
9.14 
9.89 
10.21 
8.36 
13.14 
11.69 
11.21 
0.96 
9.07 
9.62 
9.34 
4.31 
4.61 
6.28 
4.33 
5.11 
6.78 
7.87 
5.37 
6.36 
6.08 
6.93 
5.84 
8.09 
9.25 
1.87 
6.09 
7.72 
8.87 
8.67 
12.64 
14.49 
7.20 
9.63 
3.71 
9.14 
11.81 
12.97 
10.95 
10.92 
12.11 
11.04 
12.89 
6.88 
5.06 
7.89 
875 
9.72 
9.39 


Mal- 

practtoe 

RVUs 


2.38 
^J02 
1.18 
2.12 
6.01 
7.43 
•7.97 
0.67 
2.26 
8.23 
2.10 
4.13 
6.03 
871 
•10.86 
3.10 
804 
8.47 
9.15 
9.81 
7.13 
11.64 
10.75 
9.95 
0.52 
898 
10.41 
10.93 
3.18 
4.02 
5.87 
3.41 
4.95 
6.40 
7.56 
4.12 
5.97 
3.83 
6.56 
5.45 
6.74 
7.89 
2.03 
•7.79 
7.06 
•11.35 
•11.11 
•16.18 
13.82 
5.84 
10.74 
•4.75 
•11.70 
10.99 
12.61 
13.97 
10.50 
•15.50 
10.43 
9.38 
3.59 
4.84 
7.54 
8.36 
929 
8.97 


Total 


0.41 

0.14 

0.14 

0.35 

0.98 

1.13 

1.30 

0.10 

0.38 

1.42 

0.32 

0.67 

0.96 

1.27 

1.25 

0.46 

1.27 

1.40 

1.52 

1.57 

1.18 

1.98 

1.71 

1.35 

0.05 

1.41 

1.56 

1.65 

0.54 

0.60 

0.86 

0.52 

0.76 

0.94 

1.14 

0.61 

0.86 

0.41 

0.90 

0.76 

0.88 

1.23 

0.29 

1.32 

1.16 

1.86 

1.51 

3.99 

2.25 

0.98 

1.76 

0.79 

2.14 

1.63 

1.88 

2.25 

1.64 

2.87 

1.53 

1.84 

0.84 

0.79 

1.23 

1.36 

1.52 

1.39 


GtobSl 
period 


7.20 
5.39 
4.14 
6.34 
14.04 
15.83 
15.50 
2.89 
7.93 
21.44 
7.36 
12.78 
12.68 
17.66 
20.60 
8.21 
1680 
19.01 
20.56 
21.59 
16.67 
26.76 
24.15 
2251 
1.53 
19.46 
21.59 
21.92 
8.03 
9.23 
13.01 
8.26 
10.82 
14.12 
16.57 
10.10 
13.19 
10.32 
14.39 
12.05 
15.71 
18.37 
4.19 
15.20 
15.94 
22.08 
21.29 
32.81 
3056 
14.02 
22.13 
9.25 
22.98 
24.43 
27.46 
27.17 
23.06 
30.48 
23.00 
24.11 
11.31 
10.69 
16.66 
18.47 
20.53 
19.75 


Update 
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090 

010 
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X? 


'MCPTcodMMid 

>Cepyii^ige« 

*<lntfcMMRVUi«« 

irHSucMon  of 


OOpyllQni  iWO  AnwIKMn  mtOCm  ASMKIaDun. 

OmM  AMOOMiorL  AH  rights  raaaivad  (D0110-O99M). 


ExpanM  RVUs  u  a  rMU«  of  OBRA  1993. 


<  All  OPT  codM  wid  dMCf^tan  copyright  1995  American  Mectcal  Asaociakon. 
*Capyrt^  1994  Afflwicw  Dtrttm  AasodaUon.  All  rights  rssarvMl  (001 10-09999). 

»»lndfcalas  RVUs  are  ootusad  tor  Madiearepaymwrt.  ^ 

*  *  Mkalas  raducbor  01  Pradica  Expansa  RVUs  as  a  rasutt  of  OBRA  1993. 
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CPTV 
HCPCS» 


277S0 

27752 

27756 

27756 

27750 

27760 

27762 

27766 

27780 

27781 

27784 

27786 

27788 

27792 

27806 

27810 

27814 

27816 

27818 

37822 

27823 

27884 

27886 

27826 

27827 

27826 

27829 

27830 

27831 

27832 

27840 

27842 

27846 

27848 

27860 

27870 

27871 

27880 

27861 

27882 

27884 

27866 

27666 

27680 

27892 

27893 

27894 

27899 

28001 

28002 

28006 

28005 

28006 

28010 

28011 

28020 

28022 

28024 

28030 

26036 

26043 

26045 

26046 

28060 

26062 

26054 


MOD 


A 
A 
A 
A 
A 
A 
A 

A- 
A 
A 
A 
A 
A 
A 
A 
A 

k 

IS 
K 
K 

h 

k 

K 

A 

k 

K 
K 

K 
K 

k 

k 
k 

k 
\ 
\ 

K 
\ 
\ 

; 
^ 
k 
k 
k 
k 
k 
k 
k 
k 
k 
k 
k 
k 
k 
k 
k 
k 
k 


Pirn  i.wfa^Iwi 

usscflpDon 


TiMdmeni  of  tibia  tadufe 

I  reemeni  oi  noia  nacnjre  ~.... 
Repair  of  flbia  fracture  ......... 

Rtpair  of  «bia  fracture 

Repw  of  tkia  fraclure 

Trsalmant  of  anide  fracture  ... 
TrsainMnI  of  anida  fracture  ... 

Repair  of  anMe  fracture „ 

Tiaehnsnt  of  IKxia  fracture  ... 
TreatRMTl  of  Htxjia  fracture  ... 

Repair  of  tbuta  fracture 

Treaknenl  of  anMe  tracture  ... 
Trealmeniofanldeftracture  ... 

Repair  of  arMs  fracture 

TieakiMnt  of  ankle  fracture  „. 
Treatment  of  anMe  fracture  ... 
Repair  of  anMe  fracture  ...„..., 
Treaknent  of  anMe  fracture  ... 
Traaftnent  of  anide  frackve  _. 

Repeir  of  anMe  fracture _. 

Repair  of  anMe  fracture 

Treat  lower  leo  fractue  _«..... 

Treat  lower  leg  fracture  ...._... 

Treat  lower  leg  fracture  ......_. 

Treat  lower  leg  fracture  ......... 

Treat  lower  leg  fracture 

Treat  lower  leg  joint 

Treat  lower  leg  dWocation  ..... 
Treat  lower  leg  dh location  ..... 
Repeir  lower  leg  dWoealion  „ 

I  real  anioe  owiocaiion 

Treat  anMe  dWocalion 

Repair  anMe  dMocafion  ........ 

RefMrir  anMadttlocation  

Fixation  of  anMe  joint 

Fusion  of  enMe  joint  „ 

Fusion  of  IkiofRiuiar  joint  ...... 

AinpuMion  of  lower  leg 

Amputation  of  lower  leg 

Amputation  of  lower  leg 

Amputation  foHow-up  surgery 
Amputation  folkMHip  surgery 
Amputation  of  foot  at  anide  ... 
Amputation  of  foot  at  anMe  ... 
Decompression  of  leg  .„......». 

Decompression  of  leg 

DecompreGmon  of  leg 

LegtaMe  surgery  procedure  . 

Drainage  of  tiursa  of  foot 

Treatment  of  foot  infection 

Treatment  of  foot  infection 

Treat  foot  bone  lesion 

Incision  of  foot  tescia .._. 

Incision  of  toe  tendon 

Incision  of  toe  tendons  

Expioraiion  of  a  foot  joint 

Expioralion  of  a  foot  joint „ 

Expioraiion  of  a  toe  joint 

Removal  of  foot  nen/e 

Decompression  of  tibia  nerve 

Excision  of  foot  lesion 

Excision  of  foot  le^on  .. 

Resection  of  tumor,  foot 

Biopsy  of  foot  joint  lining  

Biopsy  of  foot  joint  yrwig  .:..„ 
Biopsy  of  toe  joint  lining  


Ptiysi- 


RVUs' 


2.90 
5.16 

10.51 

12.00 
2.81 
4^ 
7.61 
tAT 
4.20 
6^ 
2.66 
4.25 
7.04 
2.63 
4.82 
9JBr 
2.71 
5.06 
639 

10.90 
2.71 
5.06 
7.43 
9.90 

12.33 
4.87 
3.60 
4.27 
5.96 
4.27 
672 
9.04 

10.45 
2.29 

10.42 
8.55 

10.69 

10.89 
7.80 
7.40 
8.36 
670 
6.62 
6.03 
5.99 
7.64 
0.00 
2.68 
3.78 
7.49 
7.66 
4.19 
2.97 
3.90 
4.75 
4.41 
4.12 
5.78 
4.83 
3.41 
4.46 
9.41 
3.99 
3.70 
3.21 


rracice 
expense 
RVUs* 


3.46 
5.09 
•7.48 
•13.46 
13.74 
2.56 
3.36 
7.87 
tJ7 
3.29 
5.50 
2.S2 
3.27 
7.38 
2.79 
5X6 

laoo 

•3.47 
•6.51 

•10.73 

12.79 

•3.47 

•6.51 

•9.50 

11.71 

12.79 

•6.23 

3.25 

3.98 

5.70 

1.87 

222 

8J0 

6.36 

1.39 

•13.34 
7.79 
6.36 
10.82 
7.36 
3.37 
7.17 
9.49 
6.43 
3.38 
3.36 
4.05 
0.00 
0.52 
2.2S 
3.50 
4.08 
2.68 
3.62 
1.77 
4.40 
2.74 
2.39 
3.93 
•6.18 
1.73 
3.99 
5.36 
3.84 
3.82 
2.24 


practice 
RVUs 


0.50 
0J1 
1.70 
2.22 
2.22 
0.37 
0.50 
1.26 
0.26 
0.49 
0.87 
0.36 
0.50 
1.17 
0.39 

aoo 

1.60 
0.55 
1.06 
1.68 
2.05 
0.55 
^X» 
1.68 
1.68 
2.05 
1.37 
0.46 
0.59 
0.89 
0.21 
0.34 
1.37 
1.32 

osa 

2.22 

1.21 
1.60 
1.67 
1.42 
a61 
1.34 
1.65 
1.55 
0.64 
0.67 
0.77 
0.00 
0.05 
0.33 
0.59 
0.61 
0.29 
0.33 
0.19 
0.56 
0.31 
0.24 
0.42 
0.90 
0.20 
0.46 
0.79 
0.53 
0.43 
0.28 


Total 


6.85 

11.06 

1SJ0Z 

26.19 

28.56 

5.76 

8.66 

16.74 

4.70 

7.96 

12.91 

5.56 

6.02 

15.59 

5.81 

10.67 

21.47 

673 

12.65 

21.00 

25.74 

673 

12.66 

18.81 

23.49 

27.17 

12.47 

7.21 

884 

12.56 

6.35 

8.28 

19.00 

20.13 

3.91 

25.98 

17.55 

20.65 

23.56 

16.56 

11.38 

1666 

19.84 

18.60 

10.06 

10.04 

12.46 

0.00 

3.25 

6.34 

11.58 

12.34 

7.16 

6.92 

5.95 

9.71 

7.46 

675 

10.13 

11.91 

5.34 

8.91 

15.55 

636 

7.95 

5.73 


GkM 
period 


'  M  CPT  oodM  «id  dMCi^lon  copyitgM  1995  Amwieao  MMc«  AnocMlion. 
>Cap)ftgN  19S«  AiMriea^  DmM  AandMian.  Ml  (igMs  rMMV«d  (D01 10-09999). 
*  «  MkM*  RVU*  «•  nrtjuMd  tor  Mtdktn  paymant 

( ridudlan  of  Ptadic*  Ei^triM  RVU*  M  a  rMuN  of  OBRA  1993. 


090 
090 
090 
060 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
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090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


.-•^V'  ■».'■■. 


Updste 
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s 
s 
s 
s 
s 


CFTV 

Hcross 


MOD 


28060 

28062 

26070 

26072 

26080 

28066 

26068 

28090 

26092 

26100 

28102 

28103 

28104 

26106 

28107 

26106 

26110 

28111 

26112 

26113 

26114 

26116 

26118 

28119 

28120 

28122 

28124 

28126 

26130 

26140 

26150 

28153 

26160 

26171 

26173 

26175 

28190 

26192 

26193 

26200 

28202 


28210 

28220 

26222 

26225 

26226 

28230 

26232 

26234 

26236 

26238 

26240 

26250 

26260 

26261 

26262 

28264 

26270 

26272 

26280 

26285 

262661 

28288 

28290 

26292 


status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Partial  removal  foot  fascia  ....« 

Removal  of  foot  fascia 

F^emoval  of  foot  joint  lining  ..... 

Removal  of  foot  joint  lining 

Removal  of  foot  lesion 

Excise  foot  tendon  sheath 

Excise  foot  tendon  sheath  — 

Removal  of  foot  lesion — 

Removal  of  toe  lesions 

Removal  of  anMe/heel  lesion  . 
Remove/graft  fool  lesion  ..„„... 

Remove/graft  foot  lesion 

RenrK>vai  of  foot  lesion 

Renwve/graft  foot  lesion 

Remove/graft  foot  lesion 

Removal  of  toe  lesions 

Part  removal  of  metatarsal 

Part  removal  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Removal  of  metatarsal  heads 

Revision  of  foot — 

Removal  of  heel  bone 

Removal  of  heel  spur  

Part  removal  of  antde/heel 

Partial  removal  of  foot  bone  .. 

Partial  removal  of  toe  — 

Partial  removal  of  toe 

Removal  of  anMe  bone 

Removal  of  metatarsal >.... 

Removal  of  toe  

Partial  removal  of  toe  

Partial  renx>val  of  toe  

Exterisive  foot  surgery ~.... 

Extensive  foot  surgery 

Extensive  foot  surgery 

Removal  of  foot  foreign  body 
Removal  of  foot  foreign  body 
Removal  of  foot  foreign  body 

Repair  of  foot  tendon 

Repair/graft  of  foot  tendon  ..... 

Repair  of  foot  tendon  ...» 

Repair/graft  of  foot  tendon  .... 

Release  of  foot  tendon  

Release  of  foot  tendons  

Release  of  foot  tendon 

Release  of  foot  tendons  — 

Incision  of  foot  tendon(s) 

Incision  of  toe  tendon 

Incision  of  foot  tendon  

Transfer  of  foot  tendon „.. 

Revision  of  foot  tendon 

Release  of  big  toe  

Revision  of  foot  fascia 

Release  of  midfoot  joint 

Revision  of  foot  tendon  •«. 

Revision  of  foot  and  anide  .... 

Release  of  midfoot  joint 

Release  of  foot  contracture  .. 

Release  of  toe  joirit.  each 

Fusion  of  toes ~ 

Repair  of  hammertoe 

Repair  of  hammertoe 

Partial  removal  of  foot  bone  . 

Correction  of  bunion 

Correction  ol  bunion  


»«••«••«%*■••«  I 
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worit 
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Practice 
expense 
RVUs* 


5.05 
6.23 
4.73 
4.32 
3.18 
4.52 
3.62 
4.26 
3.49 
5.37 
7.31 
6.10 
4.86 
6.74 
5.16 
4.01 
3.82 
4.64 
4.23 
4.09 
7.16 
6.17 
5.56 
5.10 
4.61 
6.62 
4.39 
3.39 
7.33 
6.45 
3.83 
3.40 
3.59 
8.96 
616 
5.59 
1.91 
4.49 
5.44 
4.45 
6.38 
4.11 
5.95 
4.27 
5.36 
3.42 
427 
4.00 
3.26 
3.19 
0.00 
7.27 
4.12 
5.66 
7.50 
6.92 
12.19 
9.60 
4.58 
3.67 
4J3 
4.41 
4.41 
3.73 
5.37 
6.24 


Mal- 
practice 
RVUs 


Total 


422 
7.06 
4.48 
321 
•4.07 
3.12 
3.62 
3.02 
2.03 
4.56 
6.64 
5.61 
4.33 
6.42 
4.86 
420 
3.48 
5.04 
3.96 
4.44 
•9.17 
5.46 
5.71 
5.44 
5.04 
4.48 
4.11 
3.96 
7.03 
4.93 
329 
3.99 
4.12 
7.99 
5.74 
5.36 
0.52 
1.95 
2.38 
5.06 
--6:82 
2.81 
5.60 
3.87 
640 
2.37 
3.38 
2.43 
1.60 
1.53 
0.00 
7.23 
2.13 
4.46 
4.43 
691 
11.91 
9.56 
263 
2.04 
222 
4.37 
3.58 
3.75 
5.36 
7.05 


0.53 

0.86 

0.48 

0.42 

0.45 

0.46 

0.40 

029 

025 

0.56 

0.86 

0.69 

0.49 

0.79 

0.48 

0.38 

0.39 

0.65 

0.45 

0.46 

1.42 

0.57 

0.66 

067 

0.67 

0.54 

0.37 

0.36 

0.88 

0.62 

0.38 

0.36 

0.38 

0.88 

0.74 

0.58 

0.05 

0.24 

0.30 

0.50 

0.77 

0.28 

0.60 

0.43 

0.63 

025 

0.40 

022 

0.15 

0.14 

0.00 

0.86 

023 

0.50 

0.48 

0.56 

1.44 

1.17 

0.23 

0.18 

0.30 

0.39 

0.36 

0.43 

0.63 

0.74 


GtotMj 
period 


Update 


9.80 
14.15 
9.69 
7.95 
7.70 
610 
7.64 
7.57 
5.77 
10.51 
15.00 
12.40 
9.66 
13.95 
10.50 
8.59 
7.69 
10.33 
8.64 
9.01 
17.75 
12.22 
11.93 
11.11 
10.52 
11.64 
8.87 
7.73 
1524 
12.M 
7.50 
7.75 
8.09 
17.85 
14.66 
11.56 
2.48 
6.66 
612 
10.01 
12.97 
720 
12.15 
8.57 
12.39 
6.04 
8.06 
6.65 
5.01 
4.66 
0.00 
15.35 
6.48 
10.62 
12.41 
15.41 
25.54 
20.53 
7.44 
-  5.69 
7.45 
9.17 
8.37 
7.91 
11.36 
14.03 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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090 
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090 

090 
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090 

090 
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090 
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090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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090 

090 

090 

090 

090 

090 

090 

090 

090 
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S 
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cptv 

HCPCS* 


28293 
28294 
28296 
28297 
28299 
28299 
28300 
2830e 
28304 
28306 
26306 
28307 
28308 
28309 
28310 
28312 
28313 
28316 
28320 
28322 
28340 
28341 
28344 
28346 
28360 
28400 
28406 
28406 
28415 
28420 
28430 
28435 
28436 
28445 
28450 
28456 
28466 
28466 
28470 
28475 
28476 
28485 
28490 
28496 
28496 
28606 
28610 
28615 
28625 
28630 
28531 
28640 
26645 
28646 
28666 
28670 
28675 
28576 
28686 
28600 
28606 
28606 
28615 
28630 
28635 
28636 


MOD 


DescripMon 


Conedion  of  bunion 
CofTMtion  of  bunion 
vonBCoon  01  sunion 
Conectton  of  bunion 
CoftBCtion  of  bunion  ........... 

Correction  of  bunipn  ........... 

Inciiion  of  hMl  bone  .......... 

Incision  of  anids  bone  ...._«. 

Incision  of  micNoot  bones  .... 

inose^gnBi  mcaooi  Dones  .. 
Incision  of  tnslataraai ......»» 

Incision  of  msfslafial  ...„„_. 
Incision  of  mstatarsal  ......... 

Incision  of  nwtaiaraals  ._.._. 
Revision  of  big  toe  ._........._ 

Revision  of  toe »«.. 

Repair  dsfoniMy  of  toe  ...... 

Removat  of  sesamoid  bone 

Repair  of  toot  bones — 

Repair  of  metatarsals  

Reiect  ertamed  toe  dMue  . 
ReMct  snlarBsd  toe 

Repeir  extra  toe(8) -«. 

Rapoir  webbed  toe(8) ... 

Raoonstrud  deft  toot  .„ 

Treatment  of  heei  (radure  .... 
Traebnent  of  heel  fracture  ...., 
Treatment  of  heel  fracture  .... 

Repeir  of  hsel  fracture , 

Repair^graft  heel  fracture  ...._. 
Treelment  of  ankle  fracture  „. 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  >. 

Repair  of  ankto  frachjre „ 

Treat  iiwJtout  fracture,  each  .. 
Treat  midtoot  fracture,  each  .. 

Repeir  irtdfeot  fracture 

Repeir  midtool  fracture,  eech 

Treat  metatarsal  fracture 

Treat  metatarsal  fracture 

Repeir  metatarsal  fracture  ..... 
nepoir  metatarsal  fracfejre  .... 

Treat  big  toe  fracture ; 

Treet  big  toe  fracture  ........... 

Repair  big  toe  fracture 

Treetmertt  of  toe  fracture  .— ... 

I  leauiMiH  01  loe  iranure 

Repair  of  toe  fracture 

Treet  sesemoid  bone  fracture 
Treat  sesomoid  bona  fracture 

Treat  frMt  dtatocalton 

Treet  foot  dtolocetion  . 
Treet  fcMt  dMtocation  . 

I  reel  fooi  uMocanon  . 
Treat  foot  dtetocatwn  . 
Treat  foot  dWocation  . 
Repeir  foot  dWocalton 
Treet  toot  dMocation  . 
I  reel  reoi  QBtocaaon  . 
Treat  foot  dMocation  . 

Treet  toe  dhtocetion  .. 
I  reel  toe  OBUocaiion  .. 
Treat  toe  dMocation  .. 
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8.25 
&14 
8J8 
8.69 
7.52 
a46 
9.12 
9.13 
8.67 
9.99 
5.71 
6XM 

5xn 

8.83 
SM 
4ja» 
4.75 
4M 
a76 
8.03 
6.58 
7.88 
3.89 
SJS2 
12.49 
2.01 
4.28 
5.82 
13.28 
15 JO 
1.96 
3.25 
4.40 
8.78 
1.77 
2.94 
2J9 
6.56 
1.76 
2.74 
3.15 
5.31 
1.01 
1.48 
2.18 
3.55 
1.01 
1.36 
3.08 
1.01 
2.01 
1.86 
2.19 
2J9 
5J4 
^M 
2.91 
3.75 
7.46 
1.76 
2.42 
4.48 
5.12 
1.65 
1.86 
2.67 


Practice 
expenee 
RVUs* 


9.55 
9.16 
8.81 
9.02 
8J9 

iai4 

6.52 
8.89 
6.44 
9.85 
4.57 
5J7 
5.71 
6.87 
4.17 
4.56 
2.57 
424 
8.69 
4.67 
6.34 
7.66 
3.70 
6.34 
11.91 
•2.67 
3.90 
6.09 
9.02 
10.89 
2.45 
3JX 
4.19 
&80 
1.87 
2J4 
2.27 
5.54 
1.80 
2.34 
3.37 
4.68 
0.90 
1.12 
2.07 
2.99 
0.89 
1.12 
2.06 
1.00 
1.91 
0.60 
1.31 
274 
5J8 
1J9 
277 
277 
4.96 
0.68 
226 
3.49 
4.96 
1.03 
1.45 
2J6 


Mal- 
practice 
RVUs 


a98 
0J8 
0.98 
1.05 
0.79 
1.08 
a79 
1.12 
0.70 
1.03 
0.47 
0.76 
OJBO 
1.00 
0.42 
a45 
0.31 
0.41 
1.03 
0.52 
0.91 
0.96 
OJBO 
a73 
1.95 
a40 
0JS6 
0.93 
1.39 
1.63 
0.35 
0.50 
a68 
1.40 
0.25 
034 
a38 
a81 
0.23 
0.30 
0.45 
0.60 
0.10 
Oil  3 
0.31 
0.43 
0.09 

ail 

0.29 
0.10 
0.32 
0.06 
0.14 
a45 
0.73 
0.17 
0.42 
0.42 
0.55 

ao8 

0.34 
0J5 
a78 
0.11 
0.18 
0.42 


Total 


18.78 

1&16 

18.48 

18.76 

17.20 

19.68 

16.43 

19.14 

15.81 

2a87 

10.75 

1267 

11J0 

18.70 

9.65 

9J30 

7.63 

925 

18.48 

1322 

13.83 

16.48 

8.19 

11.59 

26J5 

4.98 

8.76 

1284 

23.69 

28J2 

4.76 

7.11 

927 

18.98 

3.89 

5.82 

5.04 

1290 

3.79 

5.38 

6.97 

10J9 

2.01 

273 

4.56 

6.97 

1.99 

259 

5.43 

211 

424 

2.55 

3.64 

6.08 

1215 

3J2 

6.10 

6.94 

12.97 

2JSZ 

S.02 

8.52 

10J6 

279 

3.49 

5.66 


Gtobal 
penod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
0.10 
010 
010 
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GPTV 
HCPCS* 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
8 
S 
S 
S 
S 
S 
S 
S 
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s 
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8 


28645 
28660 
28665 


MOD 


28675 

28705 

28715 

28725 

28730 

28736 

28737 

28740 

28750 

28756 

28760 

28800 

28805 

28810 

28820 

28825 

28899 

29000 

29010 

29015 

29020 

29025 

29035 

29040 

29044 

29046 

29049 

29055 

29058 

29065 

29075 

29065 

29105 

29125 

29126 

29130 

29131 

29200 

29220 

29240 

29260 

29280 

29305 

29825 

29345 

29355 

29358 

29366 

29405 

29425 

29435 

29440 

29445 

29450 

29606 

29515 

29520 

29530 

29540 

29550 

29580 

29590 


status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Deactlpiton 


Repeir  toe  distocatton  . — 

Treat  toe  dMocation 

Treat  toe  dMocalton 

Treet  toe  dMocetion 

Repair  of  toe  distocetion 

Fuston  of  fcMt  bones 

Fuston  of  k)ot  bones 

Fusion  of  fcxM  bones 

Fusion  of  fcxjt  bones 

Fuston  of  fcMt  bones 

Rawiston  of  fcMt  bones 

Fusion  of  fcMt  bones ~.. 

Fuston  of  big  toe  joint 

Fusion  of  big  ttM  joint  .......... 

Fusion  of  big  KM  joint 

Amputation  of  midhMt 

Amputation  thru  metatarsel  .. 
Amputation  toe  &  metatarsal 

Amputatton  of  toe  

Partial  amputatton  of  toe  

Footfloes  surgery  procedure 
AppHcatton  of  body  cast  — 

Application  of  body  cast 

Application  of  body  cast  — 

Application  of  body  cast 

Application  of  body  cast 

Appitoatton  of  body  cast  — 
Applicatton  of  body  cast  — 

Application  of  body  cast  

Application  of  bo(^  cast  

Applicatton  of  shoukler  cast 
Application  of  shoutoer  cast 
Applicatton  of  shoulder  cast 
Application  of  long  ann  cast 
Application  of  forearm  cast  .. 

Apply  hand/wrist  cast ».. 

Apply  tong  arm  splint „. 

Apply  forearm  splint 

Apply  fc)rearm  splint 

Application  of  finger  splint  ... 
Application  of  finger  splint  ... 

Strapping  of  chest 

Sfrapping  of  low  back 

Strapping  of  shoutoer  

Strapping  of  eltx)w  or  wrist .. 
Strapping  of  hand  or  finger . 

Applicatton  of  hip  cast 

Applicatton  of  Np  casts 

Application  of  long  leg  cast 
Applicatton  of  long  leg  cast 
Apply  tong  tog  cast  brace  ... 
Appitoatton  of  long  leg  cast 

Apply  short  leg  cast 

Apply  short  tog  cast — 

Apply  short  tog  cast 

AddHion  of  walker  to  cast  ... 

Apply  rigto  leg  cast  

Applicatton  of  leg  cast  

AppKcatton  tong  leg  splint  ... 
Application  tower  tog  spint  . 

Strapfiing  of  hip  

Strapping  of  knee  

Strapping  of  ankto 

Strapping  of  toes  

Application  of  paste  boot ... 
Applicatton  of  fcxM  splint  


Physi- 
cian 
work 

RVUs* 


Practice 
expense 
RVUs* 


3.96 
1.18 
1.87 
2JSe 
2.66 
1423 
1218 
10.86 
9.91 
10.07 
8.89 
620 
4.77 
4.48 
5.47 
7.37 
7.55 
5J3 
3J6 
3.13 
0.00 
226 
206 
2.41 
211 
2.40 
1.77 
222 
212 
2.41 
OJBO 
1.78 
1.31 
0.87 
0.77 
0.87 
0.87 
0JS9 
0.77 
0.50 
0.55 
0.66 
0.64 
0.71 
0.56 
0.51 
2.03 
2.32 
1.40 
1.53 
1.43 
1.18 
0.86 
1.01 
1.18 
0.67 
1.78 
1.02 
0.69 
0.73 
0.54 
0.57 
0.51 
0.47 
0JS7 
0.76 


practtoe 
RVUs 


324 
0.63 
0.98 
2.44 
3.00 
15.11 
12.33 
9.44 
9.00 
9.78 
8.87 
5.14 
5.32 
3.69 
5.40 
6.66 
6.32 
3.91 
2.58 
2.40 
0,00 
1.86 
2J3 
2.33 
1.82 
0.75 
1.96 
2.02 
2.09 
223 
0.42 
120 
0.65 
0.80 
0.61 
0.50 
0.50 
0.37 
0.40 
0.17 
0.39 
027 
0.38 
027 
023 
021 
1.88 
1.94 
1.02 
1.10 
•1.84 
0.86 
0.79 
0.97 
1.18 
023 
1.70 
0.39 
0.57 
0.47 
0.36 
0.35 
0.30 
028 
0.79 
028 


Total 


0.38 

0.06 

0.11 

0.40 

0.41 

2.35 

1.89 

1.44 

1.33 

1.37 

1.13 

0.72 

0.82 

0.45 

0.65 

1.19 

121 

0.75 

0.46 

0.41 

0.00 

021 

0.34 

0.33 

0.23 

0.14 

0.32 

0.30 

0.34 

0.36 

0.06 

0.17 

0.09 

0.13 

0.10 

0.08 

0.06 

0.05 

0.06 

0.02 

0.06 

0.03 

0.05 

0.03 

0.03 

0.02 

0.31 

028 

0.16 

0.17 

0.33 

0.14 

0.12 

0.14 

0.18 

0.03 

028 

0.04 

0.07 

0.06 

0.03 

0.05 

0.03 

0.03 

0.04 

0.03 


Gtobal 
period 


7.58 
1.87 

2.96 

5.40 

6.09 

31.69 

26.40 

21.74 

2024 

2120 

18.88 

12.06 

10.91 
8.62 

11.52 

1521 

15.08 

10.19 
6.60 
5.94 
0.00 
4.31 
4.73 
5.07 
4.16 
329 
4.04 
4.54 
4.55 
5.00 
1.37 
3.15 

2.05  r 

1.80 

1.48 

1.46 

1.45 

1.01 

1.23 

0.69 

1.00 

0.95 

1.07 

1.01 

0.81 

0.74 

422 

4.54 

2.58 

2.80 

3.60 

2.18 

1.77 

212 

2.54 

0.83 

3.76 

1.45 

1.33 

126 

0.93 

0.97 

0.84 

0.78 

1.40 

1.07 


Update 


090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
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000 
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000 
000 
000 
000 
000 
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000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
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63219 


CPTV 
HCPCS" 


29700 

29706 

29710 

29715 

29720 

29730 

29740 

29750 

29799 

29800 

29804 

29815 

29819 

29880 

29821 

29822 

29823 

29825 

29826 

29830 

29834 

29836 

29836 

29837 

29836 

29840 

29843 

29844 

29645 

29646 

29847 

29846 

29860 

29851 

29655 

29866 

29870 

29871 

29874 

29875 

29876 

29877 

29879 

29660 

29861 

29882 

29883 

29684 

29886 

29886 

29887 

29666 

29689 

29694 

29695 

29897 

29696 

29909 

30000 

30020 

30100 

30110 

30115 

30117 

30118 

30120 


MOD 


Wmub 


Description 


RemovaMwision  of  cast 
RemovaVreviilon  of  cast 
Ramoval/rawision  of  cast 
RamovaVtCMsion  of  cast 
Repair  of  body  cast 

Wmdowira  of  cast     

WadoinQ  of  cast 
weogfnQ'Of  canooi  cast 
Casting/strapping  procedure . 

Jaw  arthroaoopy/swgary 

Jam  arttwoscopy/surgary 

Shoulder  arthroscopy 

Shoulder  artwoacopy/surgery 
Shoulder  arthroscopy/Surgery 
Shoulder  arVvoscopy/surgery 
Shoulder  artwoscopy/Surgery 
Shoulder  arthroscopy/Sugery 
Shoulder  arthroscopy^Bugery 
Shoukier  arlhroecopy^Burgery 

EI)ow  arthfoscopy  > 

Eltnw  aflhroscopy/surgery  .... 
Etoow  arttwoeoopy/sugery  .... 
ERiow  arlhroaoopy/surgefy  .... 
Elbow  arthroscopy/surgery 
Elbow  arltvoscopy/surgery 

Wrist  arthroscopy 

Wrist  arthroscopy/surgsry 

Wrist  arthroscopy/surgery 

Wrist  arthroscopy/surgsry 

Wrist  arthroscopy/surgery  „... 

Wrist  arttiroscopy/surgery 

Wrist  arthroscopy/surgwy  „„. 

Knee  arthroscopy/surgery 

Knse  arthroscopy/surgery ..... 
Tibiat  arthrtMCOpy/surgary  .... 
Tibial  arthroscopy/surgery  .... 
Knee  arthroscopy,  dMgnostic 
Knee  arttwoscopy/dralnage  ... 

Knee  arthroscopy/surgery 

Knee  arttwoscopy/surgsry — 

Knee  atttvoscopy/surgsry 

Knee  «Dlhroscopy/surgsry 

Knee  aithroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery  ..„. 

Knse  arthrascopy/surgery 

Knee  arthroscopy/surgery 

Knse  arthroscopy/surgery 

Knse  arthroscopy/surgery 

Knee  arthroscopy/surgery  :..„ 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery  ..... 

Knee  arthroscopy/surgery 

AnMe  arthroscopy/surgery  .... 
AnMe  arthroscopy/surgery  .„. 
AnMe  arthroscopy/surgery  _„ 
Ankle  arthroscopy/surgery  ... 

Arttvoscopy  of  joint _ 

Drairttge  of  nose  lesion 

Drairtage  of  nose  lesion 

Intranasal  biopsy 

Removal  of  nose  potyp<s) ..... 
Removal  of  nose  po(yp<s>  ..„. 
Removal  of  intranasal  lesion 
Removal  of  intranasal  lesion 
Revision  of  nose 


Physi- 

cien 

woik 

RVUs  3 


0.88 
1.12 

^M 

0.94 
0.66 
0.75 
1.12 
1.26 
0.00 
526 
7.99 
574 
7.33 
561 
7.43 
7.14 
7.86 
7.33 
8.70 
563 
6.13 
6.33 
7.37 
6.72 
7.42 
5.39 
5.86 
622 
7M 
6.60 
6.93 
4.04 
7.96 

12.36 
9.46 

13.26 
4.94 
6.29 
6.79 
6.16 
7.51 
7.05 
7.63 
8.09 
7.46 
8.24 
9.00 
6.92 
8.63 
7.13 
8.56 

13.28 

10.76 
6.95 
6.73 
6.92 
6.03 
0.00 
1.38 
1.38 
0.94 
1.56 
4.25 
3.06 
9.23 
5.14 


Pracfce 
expense 
RVUs* 


0.32 

0.36 

0.45 

0.86 

0.23 

0.26 

0J8 

0.50 

0.00 

4.01 

•10.23 

4.84 

•9.36 

•8.72 

•9.50 

•9.14 

'^0Ji7 

•9.36 

•11.14 

5.32 

5.84 

6.03 

7.03 

6.40 

7X)5 

a29 

5.60 

5.59 

7.00 

•8.45 

6.78 

3.66 

•lO.igr 

10.95 

11.69 

11^ 

4.02 

6.77 

•8.69 

•7.88 

•9.61 

•9.03 

•9.76 

•10.35 

•9.54 

•10.54 

•11.52 

•8.86 

8.23 

6.80 

10.52 

•17.00 

1026 

•8.90 

•8.60 

•&66 

•10.28 

0.00 

0.58 

0.60 

0.69 

129 

2.61 

2.84 

8.01 

•6.59 


practice 
RVUs 


a05 
0.05 
0.07 
0.12 
OXM 
0.04 
0.06 
0.07 

aoo 

0.46 

1.46 

0.76 

1.73 

1.73 

2.13 

1.74 

2.32 

2.05 

2.31 

0.83 

a96 

0.99 

1.15 

1.06 

1.14 

0.54 

0.91 

0.95 

1.15 

220 

0.97 

0.62 

1.74 

1.74 

1.88 

1.88 

0.64 

0.96 

1.52 

1.61 

1.95 

r.8l 

2.19 

222 

1.82 

1.90 

2.80 

1.56 

1.35 

1.12 

1.71 

3.16 

1.66 

1.47 

1.51 

1.77 

1.91 

0.00 

0.05 

0.06 

0.06 

0.14 

0.30 

0.31 

0.92 

1.00 


Total 


125 
1.52 
1J6 
1.92 
0.95 
1X)S 

^JS6 

1.83 

0.00 

9.75 

19.68 

1134 

16.44 

17.26 

19.06 

18.02 

2025 

16.76 

22.15 

11.78 

12.93 

13.35 

15.55 

14.18 

15.61 

922 

12.37 

12.76 

15.49 

1725 

14.68 

8.51 

19.89 

25.07 

23.05 

26:65 

9.60 

14.02 

UJOO 

15.65 

19.07 

17.89 

19.58 

20.66 

18.82 

20.68 

23.32 

17.34 

1821 

15.05 

20J1 

33.46 

22.70 

17.32 

16.64 

1755 

2022 

0.00 

2.01 

2.04 

1.71 

3.01 

7.36 

621 

18.16 

12.73 


Qkibal 
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000 
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090 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  REUTED  lNFORMAT10N--CorTtinued 


CPTV 
HCPCS* 


30124 
30125 
30130 
30140 
30150 
30160 
30200 
30210 
30220 
30300 
30310 
30320 
30400 
30410 
30420 
30430 
30435 
30450 
30460 
30462 
30520 
30540 
30545 
30560 
30560 
30600 
30620 
30630 
30601 
30602 
30901 
30903 
30905 
30906 
30915 
30920 
30930 
30999 
31000 
31002 
31020 
'31030 
31032 
31040 
31050 
31051 
31070 
31075 
31080 
31081 
31084 
31085 
31086 
31087 
31090 
31200 
31201 
31205 
31225 
31230 
31231 
31233 
31235 
31237 
31238 
31239 


II40D 


Status 


...^. 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descripinn 


Removal  of  nose  lesion 

Removal  of  nose  lesion 

Removal  of  turbinate  bones  

Removal  of  turbinate  bones  .... 

Partial  removal  of  nose 

Removal  of  nose 

Injectk>n  treatment  of  nose  .~... 

Nasal  sinus  therapy 

Insert  nasal  septal  button  

Remove  nasal  foreign  body 

Remove  nasal  foreign  body 

Remove  nasal  foreign  body 

Reconstructkjn  of  nose 

Reconstructton  of  nose 

Reconstruction  of  nose ..... 

Revision  of  nose 

Revision  of  nose 

Revision  of  nose i~. 

ReviskKi  of  nose 

Revision  of  nose  

Repair  of  nasal  septum 

Repair  nasal  defect 

Repair  nasal  defect 

Release  of  nasal  adhesions  ... 

Repair  upper  jaw  fistula 

Repair  mouth/nose  fistula 

Intraruisal  reconstruction  

Repair  nasal  septum  defect .... 

Cauterization  inner  nose 

Cauterization  inner  nose 

Control  of  nosebleed  

Control  of  nosebleed  

Control  of  nosebleed  

Repeat  control  of  nosebleed  .. 

Ligation  nasal  sinus  artery 

Ligation  upper  jaw  artery 

Therapy  fracture  of  nose  ~ 

Nasal  surgery  procedure  

Irrigation  maxillary  sinus 

Irrigation  sphenoid  sinus 

Exploration  maxillary  sinus  

Exploration  maxillary  sinus  

Explore  sinus,  remove  polyps 
Exptoration  behind  upper  jaw 
Exploration  sphenoid  sinus  .... 

Sphenoid  sinus  surgery 

Expk>ration  of  frontal  sinus  .... 
Exptoration  of  frontal  sinus  .... 

Removal  of  frontal  sinus 

Removal  of  frontal  sinus 

Removal  of  frontal  sinus 

Removal  of  frontal  sinus 

Removal  of  frontal  sinus 

Removal  of  frontal  sinus 

Exptoration  of  sinuses  

Removal  of  ethmoid  sinus 

Removal  of  ethrncM  sinus  

Removal  of  ethmokj  sinus 

Removal  of  upper  jaw — 

Removal  of  upper  jaw 

Nasal  endoscopy,  dx  

Nasal/sinus  endoscopy,  dx  .... 
Nasal/sinus  endoscopy,  dx  .... 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
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Practice 
expense 
RVUs* 


3.00 
6.79 
3.17 
328 
6.46 
8.92 
0.76 
1.03 
1.49 
0.99 
1.91 
4.39 
924 
12.39 
15.40 
6.73 
11.23 
16.06 
9.48 
16.98 
5.55 
7.46 
10.89 
121 
6.49 
5.87 
555 
6.83 
1.02 
1.96 
121 
^  1.54 
1.97 
2.45 
6.72 
7.46 
1.21 
0.00 
1.10 
1.86 
2.81 
.5.60 
622 
8.83 
5.07 
6.85 
4.04 
8.57 
10.73 
11.93 
12.69 
13.38 
11.96 
12.14 
6.65 
4.68 
7.91 
9.65 
1519 
21.06 
1.10 
2.18 
2.64 
2.96 
326 
8.50 


Mal- 
practice 
RVUs 


1.34 
5.55 
\.67 
3.04 
7.92 
•11.42 
0.37 
026 
1.51 
0.46 
1.62 
429 
9.97 
1454 
17.78 
6.09 
10.17 
11.24 
6.58 
17.16 
•7.10 
6.63 
10.83 
0.55 
624 
3.77 
•7.10 
624 
0.47 
0.94 
0.56 
0.65 
1.79 
1.06 
4.95 
•9.54 
0.71 
0.00 
0.43 
0.46 
2.66 
•7.16 
•7.96 
7.98 
5.96 
8.12 
4.69 
10.51 
9.21 
10.32 
14.79 
15.65 
10.87 
10.39 
•11.32 
4.62 
7.01 
8.03 
•19.44 
21.74 
1.37 
•2.79 
2.39 
3.37 
•4.17 
•10.88 


Total 


0.16 
0.73 
0.17 
034 
1.07 
1.73 
0.04 
0.03 
0.16 
0.05 
0.16 
0.43 
1.36 
2.01 
222 
0.66 
1.10 
0.91 
0.93 
1.87 
0.96 
0.70 
0.93 
0.06 
0.57 
0.36 
1.10 
0.71 
0.05 
0.11 
0.06 
0.08 
0.17 
0.11 
0.52 
132 
0.08 
0.00 
0.05 
0.05 
029 
0.86 
0.99 
0.86 
0.64 
0.85 
0.50 
1.10 
1.12 
1.30 
1.62 
1.76 
1.15 
1.33 
2.12 
0.46 
0.75 
0.81 
-2.37 
2.48 
0.15 
031 
026 
037 
0.45 
1.18 


Gtobal 
period 


Update 


4.50 
13.07 
5.01 
6.66 
17.47 
22.07 
1.19 
1.32 
3.16 
150 
3.71 
9.11 
20.57 
28.94 
35.40 
13.48 
22.50 
3021 
18.99 
36.01 
13.61 
14.79 
22.65 
1.82 
1330 
10.00 
13.75 
13.78 
1.54 
3.03 
1.83 
2.47 
3.93 
3.64 
12.19 
18.32 
2.00 
0.00 
1.56 
2.37 
5.76 
13.62 
1517 
17.67 
11.67 
15.82 
923 
20.18 
21.06 
23.55 
29.10 
30.79 
24.00 
23.86 
22.09 
9.78 
15.67 
18.49 
37.00 
4528 
2.62 
528 
529 
6.72 
7.88 
20.56 


090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

000 

s 

010 

s 

010 

s 

010 

s 

010 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

U90 

s 

090 

s 

090 

s 

090 

s 

010 

s 

090 

s 

090 

s 

090 

s 

090 

s 

010 

s 

010 

s 

000 

s 

000 

s 

000 

s 

OUO 

s 

090 

s 

090 

s 

010 

s 

YYY 

N 

010 

s 

010 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

s 

090 

8 

090 

8 

090 

8 

090 

8 

090 

8 

090 

s 

090 

8 

090 

8 

090 

8 

090 

8 

090 

s 

090 

s 

090 

8 

090 

8 

090 

s 

000 

s 

000 

8 

000 

8 

000 

8 

000 

8 

010 

8 

'MCProedMMM 
>caprtgMi«e« 

*tlnitraiiWVUiwwol 

I0( 


cepyrigM  1996  AflMhcan  MMlcal  Associatian. 
M  ngWt  r«Mrv«l  (001  KMWeS). 

Ejipanta  RVUs  as  a  rMi«  of  OefM  1993. 


'  AM  CPT  codas  and  de»cr*itor»  copyngm  1996  Amertan  Medical  AssociaJioa 
^Copyright  1994  Amarfcwi  Dantal  Association.  All  rigWs  reswved  (OOi  10-D9999). 
'•IndteaMS  RVUs  are  not  ut«l  lor  MK»iearepaym«it. 
'•  kidicMs  reduction  o(  Pradiea  EjiiMnsa  RVUs  as  a  rMutt  of  OBRA  1993. 


63220       Federal  Regiatw  /  Vol.  60,  Na  236  /  Friday.  December  8,  1995  /  Rules  and  Regulatiom 
AiJoENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Federal  Register  /  Vol.  60.  No.  236  /  Friday.  December  8.  1995  /  Rules  and  Regulations 


63221 


ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPtV 
HCPCS* 


31240 
31254 
31265 
31256 
31267 
31276 
31287 
31268 
31290 
31291 
31292 
312S3 
31294 
31299 
31300 
31320 
31360 
31366 
31367 
31366 
31370 
31376 
31360 
31382 
31360 
31386 
31400 
31420 
31500 
31 502 
31505 
31510 
31511 
31512 
31513 
31515 
31520 
31525 
31526 
31527 
31526 
31529 
31530 
31531 
31536 
31536 
31540 
31541 
31560 
31561 
31570 
31571 
31575 
31576 
31577 
31578 
3157S 
31580 
31582 
31584 
31586 
31586 
31587 
31588 
31590 
31595 


MOD 


Status 


A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
lA 
A 
A 
A 
A 
A 
A 


Descflption 


NasaVsinu*  andoscopy.  surg 

Revision  of  ethmoid  sinus  

Ramoval  of  ethmoid  sinus 

Expioralion  maxWaiY  sinus  ........ 

Endoscopy,  maxilary  sinus 

Sinus  surgical  endoscopy 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

NasaVsinus  endoscopy,  surg 

Nasal/Sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

Sinus  surgery  procedure  ....„ 

Removal  of  larynx  lesion 

Diagrwstic  irKision  larynx 

Removal  of  larynx  _ 

Removal  of  larynx 

Partial  removal  of  larynx 

Partial  removal  of  larynx 

Partial  removal  of  larynx. . 

Partial  removal  of  larynx 

Partial  removal  of  larynx  ... 

Partial  removal  of  larynx  .„.. 

Removal  of  larynx  &  pharynx 

Reconstnjct  larynx  &  phaiVnx 

Revision  of  larynx  

Removal  of  epiglottis  

Insert  emergency  airway  ..... 

Change  of  windpipe  ainvay 

Diagnostic  laryngoscopy  ..^ 

Laryngoscopy  with  biopsy  

Remove  foreign  body,  larynx 

Removal  of  larynx  lesion 

Ir^ection  into  vocal  cord ... 

Laryngoscopy  for  aspiration  — 

Diagnosttc  laryngoscopy 

Diagnostic  laryngoscopy 

Diagnostic  laryngoscopy 

Laryngoscopy  for  treatment 

Laryngoscopy  and  dMatation 

Laryngoscopy  and  dHatation 

Operative  laryngoscopy 

Operative  laryngoscopy ...... 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscapy ^.. 

OJMrative  laryngoscopy .... 

Operative  laryngoscopy 

OJMrative  laryngoscopy „„ 

Laryngoscopy  with  injection 

Laryngoscopy  with  iniection 

Diagnostic  laryngoscopy „.. 

Laryngoscopy  with  biopsy  

Remove  foreign  body,  larynx 

Removal  of  larynx  lesion 

Diagnostic  laryngoscopy >... 

,  Revision  of  larynx ^._ 

Revision  of  larynx 

Repair  of  larynx  fracture „.. 

Repair  of  larynx  fracture 

Repair  of  larynx  fracture 

Revision  of  larynx  ...,„ 

Revision  of  laryru  

Reinnervate  larynx 

Larynx  nerve  surgery 
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cian 
work 
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2.61 

465 

6.96 

3.29 

5.46 

8.86 

3.92 

4.58 

12.87 

13J52 

10.45 

11.43 

13,06 

0.00 

13.28 

15.19 
21.83 
1&98 
23.72 
18.50 
18.50 
18.50 
18.50 
21.15 
26.19 

9.06 
2.33 
0.65 
0.61 
1.92 
2.16 
2.07 
2.10 
1.80 
^56 
2.63 
2.57 
3.27 
2.37 
2.68 
3.38 
3.73 
3.16 
3.17 
4.13 
3.56 
5.46 
4.90 
3.87 
3.52 
1.10 
1.97 
2.47 
2.84 
226 
11.01 
19.73 
18.50 
4.40 
7.24 
7.98 
11.82 
6.36 
7.58 


Practice 

expense 

RVUs* 


•3.34 

•5.95 

•8.91 

3.77 

5.23 

6.72 

•5.01 

*5.86 

•16.47 

•17.31 

•13J8 

•14.64 

•16.72 

0.00 

11.58 

3.87 

19.36 

27.14 

17.22 

26.76 

17.18 

14.84 

17.27 

16.06 

•27.08 

•33.52 

7.81 

&08 

1.14 

0.58 

0.43 

0.55 

.  0.96 

1.79 

•2.68 

1.13 

1.64 

2.20 

•3.29 

2.99 

2.66 

2.46 

3.63 

•4.78 

4.01 

•4.06 

•5.29 

•4.56 

4.99 

•6.27 

•4.95 

•4.51 

1.56 

•2.52 

•3.16 

•3.63 

2.33 

•14.09 

17.87 

12.72 

3.77 

6.55 

7.21 

10.70 

5.76 

6.84 


Mal- 
practice 
RVUs 


0.37 
0.69 
1.14 
0.41 
0.81 
0.73 
0.65 
0.78 
1.80 
1.86 
1.45 
1.59 
1.83 
0.00 
1.28 
0.48 
2.19 
3.10 
1.88 
3.06 
1.88 
1.56 
1.88 
1.78 
4.05 
4.42 

aoi 

0.84 
0.14 
0.07 

ao5 
ao7 

0.10 
0.20 
0.38 
0.14 
0.18 
0.23 
0.38 
0.30 
0.30 
0.25 
0.39 
0.60 
0.45 
a59 
0.61 
0.75 
0.51 
1.08 
0.60 
0.69 
0.17 
0.33 
0.37 
0.48 
0.26 
1.63 
1.94 
1.34 
0.40 
0.71 
0.79 
1.16 
0.62 
0.74 


Total 


6.32 

11.29 

17.01 

7.47 

11.50 

16.30 

9.58 

11.22 

31.14 

32.71 

25.28 

27.66 

31.61 

0.00 

26.14 

8.89 

36.74 

52.07 

38.08 

5334 

37.66 

34.90 

37.65 

36.34 

52.28 

64.13 

17,78 

17.98 

3.61 

1.30 

1.09 

2.54 

3.22 

4.06 

5.16 

3.07 

4.38 

5.06 

6.24 

6.56 

5.33 

5.39 

7.41 

9.11 

7.62 

7.82 

10.03 

8.87 

10.96 

12.25 

9.42 

8.72 

2.83 

4.82 

6.00 

6.95 

4.85 

26.73 

39.54 

32.56 

8.57 

14.50 

15.98 

23.68 

12.74 

15.16 


Global 
period 
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CPTV 
HCPCS2 


MOD 


31599 

31600 

31601 

31603 

31606 

31610 

31611 

31612 

31613 

31614 

31615 

31622 

31625 

31628 

31629 

31636 

31631 

31635 

31640 

31641 

31645 

31646 

31656 

31700 

31708 

31710 

31715 

31717 

31720 

317^ 

31730 

31750 

31755 

31760 

31766 

31770 

31775 

31780 

31781 

31786 

31786 

31800 

31805 

31820 

31825 

31830 

31899 

32000 

32002 

32005 

32020 

32035 

32036 

32095 

32100 

32110 

32120 

32124 

32140 

32141 

32150 

32151 

32160 

32200 

32215 

32220 


Status 


C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescripfion 


Larynx  surgery  procedure 

Incision  of  wiridpipe  

Incision  of  windpipe  

Incision  of  windpipe  

Incision  of  windpijje  ~ 

Incision  of  windpiise  

Surgery/speech  prosthesis 

Puncture/dear  windpipe  

Repair  windpipe  opening  _... 

Repair  windpijae  openir^ 

Visualization  of  wirxlpipe  

Diagnostic  bronchoscopy 

BroTKhoscopy  with  biojasy 

Bronchoscopy  vnth  biopsy 

Bronchoscopy  with  biopsy 

Bronchoscopy  with  repair  

Bronchoscopy  with  dilation 

Remove  foreign  body,  ainway  ... 
Bronchoscopy  &  remove  lesion 
Bronchoscopy,  treat  bloclcage  .. 
Bronchoscopy,  clear  ainways  .... 
Bronchoscopy,  reclear  wrways  . 
Bronchoscopy,  inject  for  x-ray  _ 

Insertion  of  airway  catheter 

Instill  airway  contrast  dye  

Insertion  of  airway  catheter 

Injection  for  txonchus  x-ray 

BrorKhial  bnjsh  txopsy 

Clearance  of  ainways 

Clearance  of  ainways 

Intro  windpipe  wire/tube ~. 

Repair  of  windpipe 

Repair  of  windpipe 

Repair  of  windjaipe 

Reconstruction  of  windpipe  

Repair/graft  of  bronchus 

Reconsfruct  tironchus ~. 

Reconstruct  windpipe  ~ 

Reconstruct  windpipe  ~. 

Remove  windpipe  lesion 

Remove  windjsipe  lesion _. 

Repair  of  windpipe  injury ». 

Repair  of  windisipe  injury 

Closure  of  windpipe  lesion  — 

Repair  of  windpipe  defect „. 

Revise  windpipe  scar ~. 

Airways  surgical  procedure  

Drainage  of  chest  

Treatment  of  collapsed  lung  .... 
Treat  lung  lining  chemically  ..... 

Insertion  of  chest  tube 

Exploration  of  chest - 

Exploration  of  chest - 

Biopsy  through  chest  wal ~ 

Exptorabon/tiiopsy  of  chest 

Explore/repair  chest 

Re-exptoration  of  chest - 

Explore  chest,  free  adhesions 

Removal  of  lung  lesion(s) 

Remove/treat  lung  lesions 

Renxjval  of  lung  lesion{s) 

Remove  lung  foreign  body  

Open  cf)est  heart  massage  .... 

Drainage  of  lung  lesion 

Treat  chest  lining  - 

Release  of  lung 


Physi-, 
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Practice 
expense 
RVUs* 


0.00 
3.62 
4.45 
4.15 
3.58 
7.87 
5.03 
0.91 
424 
6.11 
2.09 
2.80 
3.37 
3.81 
3.37 
3.82 
4.37 
3.68 
4.94 
5.03 
3.16 
2.72 
2.17 
1.34 
1.41 
1.30 
1.11 
2.12 
1.06 
1.96 
2.85 
9.05 
14.69 
20.89 
28.82 
21.15 
22.15 
16.14 
22.22 
16.14 
22.54 
6.77 
12.59 
4.10 
6.31 
4.26 
0.00 
1.54 
2.19 
2.19 
3.98 
6.55 
7.56 
7.13 
10.07 
11.76 
9.62 
10.93 
12.14 
12.14 
12.42 
12.42 
7.13 
13.10 
10.07 
17.62 


Mal- 
practice 
RVUs 


0.00 
4.04 
5.03 
423 
4.19 
6.67 
•6.45 
1.17 
2.21 
6.74 
1.95 
3.57 
3.83 
•4.88 
•4.31 
3.72 
3.94 
4.53 
5.02 
•6.45 
3.62 
3.06 
•2.77 
1.36 
0.77 
0.90 
0.48 
0.73 
0.74 
1.41 
2.47 
8.88 
13.30 
10.92 
18.40 
15.07 
16.37 
17.33 
16.86 
8.92 
13.30 
4.90 
9.82 
3.58 
5.00 
3.66 
0.00 
0.90 
1.34 
1.09 
2.63 
6.76 
7.13 
8.25 
11.24 
11.51 
9.45 
10.94 
12.37 
13.42 
10.34 
9.15 
•9.13 
6.89 
7.62 
15.81 


Total 


0.00 

0.65 

0.66 

0.66 

0.50 

0.92 

1.04 

0.12 

028 

0.73 

022 

0.34 

0.35 

0.38 

0.34 

0.50 

0.48 

0.53 

0.67 

0.85 

0.30 

027 

0.31 

0.17 

0.09 

0.12 

0.04 

0.06 

0.09 

0.15 

023 

1.09 

1.44 

2.55 

1.12 

2.08 

1.92 

2.08 

1.96 

1.17 

224 

0.76 

1.41 

0.46 

0.58 

0.42 

0.00 

0.08 

G.22 

0.15 

0.43 

1.25 

1.32 

1.45 

2.10 

2.01 

1.72 

221 

2.42 

2.53 

2.01 

1.37 

1.52 

0.93 

128 

3.01 


Global 
period 


Update 


0.00 
8.31 
10.14 
9.04 
827 
15.46 
12.52 
220 
6.73 
13.58 
426 
6.71 
7.55 
9.07 
8.02 
8.04 
8.79 
8.74 
10.63 
12.33 
7.08 
6.05 
5.25 
2.89 
227 
2.32 
1.63 
2.91 
1.89 
3.52 
5.55 
19.02 
29.43 
34.36 
48.34 
38.30 
40.44 
35.55 
41.04 
2623 
38.08 
12.43 
23.82 
8.14 
11.89 
8.34 
0.00 
2.52 
3.75 
3.43 
7.04 
14.56 
16.01 
16.83 
23.41 
2528 
20.79 
24.08 
26.93 
28.09 
24.77 
22.94 
17.78 
20.92 
18.97 
36.44 


YYY 
000 
000 
000 
000 
090 
090 
000 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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CPTV 
HCPCS» 


322^ 

32310 
32320 
32400 
32402 
32405 
32420 
32440 
32442 
32445 
32480 
32482 
32484 
32485 
32486 
32488 
32500 
32S01 
32S20 
32522 

32540 
32601 
32602 
32808 
32604 
32606 
32606 
32660 
32651 
32662 
32663 
32654 
32666 
32666 
32667 
32666 
32660 
32660 
32661 
32662 
32663 
32664 
32666 
32800 
32810 
32815 
32820 
32860 
32851 
32862 
32663 
32864 
32900 
32905 
32906 
32940 
32960 
32999 
33010 
33011 
33015 
33020 
33025 
33030 
33031 


mod 


SMuK 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 


DMCnpOOn 


Partial  release  of  king 

Rennval  of  chest  finnQ  .. 

FrM/remove  chest  lining 

Needto  biopsy  chest  lining  ..„ 
Open  biopsy  chest  lining  . — 
Biopsy,  king  or  media^inum 

Purtcture^cisar  lung 

Removel  of  lung _.... 

Sleeve  pneumonectomy 

Removal  of  lung 

Partial  removal  of  lung .. 

BHobectomy  

Gegmonleclomy  ....i<....»..«..... 

Partial  rsmoval  of  lung 

jloflvo  lobedomv  .  

Completion  pneumonectomy  . 

Partial  removal  of  king 

Repair  bronchus  {aM-on) 

Remove  lung  &  revise  chest  . 
Remove  kmg&  revise  chest  . 
Remove  lung  &  revise.ctiest  . 

Removal  of  lung  lesion 

ThoraooBOopy,  dtagnostic  ..».. 
Thofacoeoopy.  dtognostic  — 
Thoracoeoopy,  (tagnostic  ^_.. 
Thoracoscopy,  dtagnostic 

Thoracoeoopy,  diagnostic 

Ttwracosoopy,  surgical  .....,^. 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical „. 

Thoracoscopy,  surgical _... 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical „. 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical _. 

Thoracoscopy,  sugical  ......... 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical ~. 

Ttwracosoopy,  surgical 

Thoracoscopy,  surgical „ 

Repair  kjng  hemia 

Close  chest  after  drairtage  — 

Close  bronchial  fistula  — 

Reconstruct  injured  chest 

Donor  pneumonectomy  

Lung  transplant,  singis  

Lung  transptani  w/bypass 

Lung  franspiant,  double 

Lung  transplant  wA>ypass ,. 

Removal  of  rib(s)  

Revise  &  repair  chest  wraM 

Revise  &  repair  chest  vval 

Revision  of  lung „. 

Therapeutic  pneunxXtwrax 

Chest  surgery  procedure 

Drainage  of  heart  sac 

Repeat  drainage  of  heart  sac 

Incision  of  heart  sac  

Incision  of  heart  sac  

Incision  of  heart  sac  „. 

Partial  removal  of  heart  sac  .. 
Partial  removal  of  heart  sac  .. 


Physi- 
cian 
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12.10 

12.05 

19.15 

1.76 

6.55 

1.93 

2.18 

19.15 

24.68 

23.37 

16.84 

18.54 

19.52 

0.00 

22.75 

24.41 

13.10 

4.69 

19.42 

21.94 

24.33 

13.31 

5.46 

5.96 

7.81 

&78 

6.93 

8.40 

ia07 

12.10 

17.62 

12.42 

11.76 

12.42 

12.10 

13.10 

11.08 

10.91 

16.62 

12.70 

16.76 

17.43 

13J5 

14.73 

12.10 

11.59 

21.36 

19.78 

0.00 

35.14 

38.11 

43.93 

46.90 

18.14 

19.15 

25.17 

18.14 

1.84 

0.00 

2.24 

2.24 

5.64 

11.08 

10.91 

16.62 

19.64 


Practice 
expense 
RVUs* 


11.84 

11.64 

1&10 

1.48 

7.58 

2.12 

1.50 

18.56 

17.94 

20.46 

17.15 

17.15 

17.15 

0.00 

16.54 

17.74 

13.47 

4.31 

20.67 

21.90 

23.50 

11.67 

3.47 

3.87 

3.47 

3.87 

3.47 

3J7 

7.62 

11.84 

15.81 

10.34 

11.61 

13.42 

13.36 

13.47 

13.26 

'13.96 

19.93 

9.25 

14.55 

17.15 

10.55 

14.33 

8.28 

6.50 

15.22 

19.01 

0.00 

25.55 

27.71 

31.94 

34.10 

8.47 

12.74 

15.42 

11.37 

0.93 

0.00 

1.54 

1.11 

4.26 

13.26 

•13.96 

21.02 

13.25 


Mal- 
practice 
RVUs 


2.28 
2.10 
3.40 
0.12 
1.34 
0.18 
0.13 
3.55 
3.50 
3.88 
3.23 
3.23 
3.23 
0.00 
3.23 
3.46 
2.S6 
0.70 
3.93 
4.19 
4.61 
2.05 
0.57 
0.64 
0.57 
0.64 
0.57 
0.64 
1.28 
226 
3.01 
2.01 
2.01 
Z53 
2.36 
2.56 
Z52 
2.61 
3.56 
1.47 
2.74 
3.23 
2.04 
2.64 
1.58 
1.19 
2.62 
3.24 
0.00 
4.99 
5.41 
6.24 
6.67 
1.63 
2.60 
2.92 
1.75 
0.13 
0.00 
0.14 
0.12 
0.62 
2.52 
2.61 
3.92 
2.50 


Total 


26.22 
25.79 
40.65 
3.36 
15.47 
4.23 
3:81 
41.26 
46.12 
47.71 
37.22 
38.92 
39.90 
0.00 
42.52 
45.61 
29.13 
9.70 
44.02 
4&03 
52.44 
27.03 
9.50 
10.47 
11.85 
13.29 
10.97 
12.91 
18.97 
26.22 
36.44 
24.77 
25.28 
28.37 
27.82 
29.13 
26.86 
27.48 
40.11 
23.42 
33.05 
37.81 
26.24 
31.70 
21.96 
19.28 
39.20 
42.03 
0.00 
65.68 
71.23 
82.11 
87.67 
28.24 
34.49 
43.51 
31.26 
2.90 
0.00 
3.92 
3.47 
10.52 
26  J6 
27.48 
41.56 
35.39 


GUobal 
period 


090 
090 
090 
000 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
000 
YYY 
000 
000 
090 
090 
090 
090 
090 


Update 


CPTV 
HCPCS" 


33050 

33120 

33130 

33200 

33201 

33206 

33207 

33208 

33210 

33211 

33212 

33213 

33214 

33216 

33217 

33218 

33220 

33222 

33223 

33233 

33234 

33235 

33236 

33237 

33238 

33240 

33241 

33242 

33243 

33244 

33245 

33246 

33247 

33249 

33250 

33251 

33253 

33260 

33261 

33300 

33305 

33310 

33315 

33320 

33321 

33322 

33330 

33332 

33335 

33350 

33400 

33401 

33403 

33404 

33405 

33406 

33411 

33412 

33413 

33414 

33415 

33416 

33417 

33420 

33422 

33425 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Rerr«oval  of  heart  sac  lesion  _ 

Removal  of  heart  lesion 

Removal  of  heart  lesion  .~ ~.... 

Insertion  of  heart  pacemaker 

InsertkHi  of  heart  pacemaker 

In8ertk)n  of  heart  pacemaker 

Insertkm  of  heart  pacemaker 

Insertkxi  of  heart  pacemaker 

Insertkxi  of  heart  electrode  .. 

Insertkxi  of  lieart  electrode 

Insertion  of  pulse  generator 

lnsertk>n  of  pulse  generator 

Upgrade  of  pacemaker  system  

Reviskxi  implanted  electrode  

Insert/revise  electrode  

Repair  pacemaker  electrodes 

Repair  pacemaker  electrode  

Pacemaker  aicd  pocket  

Pacemaker  and  pocket — 

Rermval  of  pacemaker  system  „..., 
RefTx>val  of  pacemaker  system  ..... 

Removal  pacemaker  electrode 

Remove  electrode/thoracotomy 

Remove  otoctrodeAhoracotomy 

Remove  electrode/thoracotomy 

Insert/replace  pulse  gener 

Remove  pulse  generator  only  

Repair  pulse  generator/leads  

Remove  generator/thoracotomy  .... 

Remove  generator 

Implant  heart  defibrillator 

Implant  heart  defibrillator 

Insert/replace  leads  — 

Insert/replace  leads/gener 

Ablate  heart  dysrtiythm  focus  .....-,.. 

Ablate  heart  dysrtiythm  focus ~ 

f^econstruct  atria 

Ablate  heart  dysrtryttwn  focus 

Ablate  heart  dysrhythm  focus 

Repair  of  heart  wound  ...» 

Ftepair  of  heart  wound .^. ... 

Exptoratory  heart  surgery  

Exptoratory  heart  surgery  

Reipair  mf^or  bkxxj  vessel(s) 

Repair  major  vessel 

Repair  major  bkxxl  vessel(s) 

Insert  major  vessel  graft 

Insert  major  vessel  graft 

Insert  major  vessel  graft 

Repair  major  bkx>d  vessel(s) 

Repair  of  aortk;  valve  — 

Valvufoplasty,  open 

Valvufoplasty,  w/cp  bypass 

Prepare  heart^orta  conduit : 

Replacement  of  aortk:  valve 

Replacement,  aortk;  valve  

Replacement  of  aorte  valve 

Replacement  of  aortk:  valve 

Replacement,  aortic  valve 

Repair,  aortic  valve 

Reviskxi,  sut>valvular  tissue  

Revise  ventricle  muscle 

Repair  of  aortic  valve 

Reviskxi  of  mitral  valve 

Reviskxi  of  mitral  valve 

Repair  of  mitral  valve 


Ptiysi- 
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12.70 

22.57 

19.53 

11.08 

8.93 

6.04 

7.28 

7.28 

3.30 

3.40 

5.21 

6.15 

7.43 

5.07 

5.43 

5.02 

5.10 

4.59 

6.14 

2.97 

8.69 

9.93 

11.71 

12.69 

14.15 

7.20 

2.97 

5.85 

21.47 

8.34 

1257 

19.28 

9.76 

12.83 

19.54 

22.57 

30.00 

0.00 

22.57 

16.19 

19.22 

17.12 

20.15 

15.39 

18.74 

18.40 

19.15 

22.50 

27.66 

0.00 

23.16 

22.45 

23.43 

26.62 

28.47 

31.23 

30.37 

32.26 

34.17 

29.28 

25.02 

28.20 

27.34 

20.69 

23.72 

25.57 


PractKe 
expense 
RVUs* 


925 

*28.89 

13.50 

12.27 

11.19 

•7.73 

9.01 

•9.50 

3.30 

3.30 

5.38 

5.38 

5.40 

5.02 

5.02 

4.59 

4.59 

5.70 

5.70 

2.64 

4.74 

5.21 

3.98 

9.60 

10.29 

5.38 

2.16 

•7.50 

9.02 

9.02 

•16.09 

20.79 

•12.49 

•16.42 

11.56 

16.41 

21.81 

0.00 

13.96 

14.36 

17.40 

11.28 

14.48 

14.14 

21.75 

21.75 

12.67 

15.07 

15.07 

0.00 

26.21 

26.21 

26.21 

31.25 

30.48 

38.65 

38.65 

38.65 

41.09 

38.65 

30.48 

28.14 

34.71 

19.82 

•30.35 

31.27 
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1.47 
5.17 
2.22 
1.90 
1.67 
1.34 
1.33 
1.54 
027 
027 
0.88 
0.88 
1.06 
0.55 
0.55 
0.62 
0.62 
1.01 
1.01 
0.05 
0.38 
0.55 
0.62 
1.13 
2.01 
0.88 
0.43 
1.54 
1.54 
1.54 
2.36 
3.19 
2.36 
3.19 
0.86 
3.21 
4.26 
0.00 
2.73 
2.60 
3.07 
1.93 
2.57 
2.51 
3.61 
3.61 
1.93 
2.39 
2.39 
0.00 
2.83 
2.83 
2.83 
5.59 
5.33 
7.45 
7.45 
7.45 
7.23 
7.45 
5.33 
4.99 
6.18 
2.45 
6.45 
5.42 


Total 


23.42 
56.63 
35.25 
25.25 
21.79 
15.11 
17.62 
18.32 

6.87 

6.97 
11.47 
12.41 
13.89 
10.64 
11.00 
10.23 
10.31 
11.30 
12.85 

5.66 
13.81 
15.69 
16.31 
23.42 
26.45 
13.46 

5.56 
14.89 
32.03 
18.90 
31.02 
43.26 
24.61 
32.44 
31.96 
42.19 
56.07 

0.00 
39.26 
33.15' 

.09 

30.33 
3720 
32.04 
44.10 
43.76 
33.75 
39.96 
45.12 
0.00 
52.20 
51.49 
52.47 
63.46 
64.28 
77.33 
76.47 
78.36 
82.49 
75.38 
60.83 
61.33 
68.23 
42.96 
60.52 
62.26 
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090 
090 
090 
000 
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090 
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090 
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090 
090 
090 
090 
090 
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090 
090 
090 
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090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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'CopyiigM  19e4  AmMi^an  DMil  AMOciMion.  All  rights  raMTvad  (001  I0-O99ee). 
>«  tadcaaa  RVUt  ara  tet  uaad  lor  Madteara  paymant 
"  Micaiaa  raducton  oi  Practica  Expansa  RVUi  •(  a  raaua  o(  OBRA  1993. 


'  Al  OPT  oodaa  and  dMCfiplon  copyiigM  1996  Amarican  Madk:al  Associaiion. 
^CepyiigM  1984  Afnartean  Danlal  Ataociaiion.  AN  ligMs  rasarvad  (D01 10-09999). 
*•  IndcMs  RVUt  am  noi  uaad  tor  Madnare  paymant 
«*  Indicaiaa  radudion  o(  Pradica  Ejipanaa  RVU(  at  a  raauR  (X  OeRA  1993. 
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cptv 

HCPCS2 


33426 
33427 
33490 
33460 
33463 
33464 
33465 
33468 
33470 
33471 
33472 
33474 
33475 
33476 
33478 
33600 
33601 
33602 
33603 
33604 
33606 
33606 
33610 
33611 
33612 
33613 
33614 
33616 
33617 
33618 
33619 
33621 
33622 
33623 
33630 
33633 
33534 
33536 
33636 
33642 
33545 
33672 
33600 
33602 
33606 
33606 
33610 
33611 
38612 
33615 
33617 
33619 
33641 
33645 
33647 
33660 
33666 
33670 
33681 
33684 
33688 
33690 

33694 
33696 

33667 


MOD 


•■r 


...f. 

...4.. 

-t- 


r:::t 


■=t 


— -f 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
D 
A 


DescripHon 


Repair  of  mitrai  valve „. 

Repair  d  mitral  valve 

Replacement  of  mitral  valve 
Revision  of  tricuspid  valve  ... 

VaMiopiasty,  tricuspid 

Valvuloplasty,  tricuspid 

Replace  tricuspid  valve 

Revision  of  tricuspid  valve 

Revision  of  puhnonery  valve  .... 
VaKolomy,  pulmonary  valve ..... 
Revision  of  pulmonary  valve  ~.. 
rtevlsion  of  pulmonary  valve  .... 
Repiacanief*.  pulmonary  valve 

Revision  of  heart  chamber 

Revision  of  heart  chamber  ...... 

Repair  heart  vessel  fistula 


Coronary  artery  correcHon 
Coronary  artery  gnrft  ....... 

Coronary  artery  graft 

Repair  artery  Wlunnel  ...«. 
Reoair  artarv.  translocation 

CABQ.  vein.  Single  _ 

CABG.  vein,  tvvo  . „. 

CABG^  vein,  three  «....»_... 

CABG,  vein,  four 

CABQ,  vein,  five  

CABQ,  vein.  six4^  

CABQ,  artery-vein,  single  . 

CABQ,  artery-vein,  two 

CABQ,  artery-veirx  three  .. 
CABG.  artery-vein,  four  ... 

CABG,  aitery-vein.  live 

CABG,  artsry-weia  8ix> 


Coronary  artery,  bypasa/reop  ~ 

CABG,  artsfiai.  single ~~.. 

CABQ.  artsrial.  two 

CABQ.  artaifaL  ttvee 

CABQ.  arterial,  four^ 

Removal  of  heart  lesion  ..._._„. 
Repair  of  heart  rtamage  ..»...»., 
Open  coronary 'endBrtBredomy 
Cloaure  of  valve  — 

Cloeure  of  valve  ..... — ^ 

Anaslomosis/aitsry-aorta .. — 
Repair  anomaly  wteondult  .... 

J<tapair  tiy  enlaigement 

Repair  double  vertfride  ........ 

Repair  doiMe  ventricle 

Repair  (simple  fontan)  _ 

napav  Dy  inuumeu  lonian  .... 

Repair  single  ventricle  .._ 

fiepair  heart  septum  defect  „ 
Revision  of  heart  veins  ...>..... 

Repav  heart  septum  defects 
riepair  or  nean  oeiecis  ......... 

Repair  of  heert  defects  .._.... 

Repair  of  heert  chembers 

Repair  heart  septum  defect  .. 
Rejjair  heart  septum  defect  .. 
Repair  heart  septum  defect  .. 
Reinforce  pulmonary  artery  .. 
Repair  of  heart  delects 
Repair  of  heert  defects 
Reisair  of  heart  defects 
Repair  of  heart  defects 


••••••• •••••• •• •• •••«• 


Physi- 
cian 
work 
RVU83 


<MCPTC0d««l4 

*•  kidoMa  RVUi  1*  nol  uMd  far  MidtoM*  paymanl. 

**  toOMlM  Mducaw  of  Pridie*  E]««iM  RVUi  M  a  KMir  of  OeRA  1993. 


(00110-09999). 


26.07 
32.07 
29.42 
21.60 
24.16 
25.87 
26.57 
2820 
19.52 
21.13^ 
20.91 
20.94 
27.34 
24A^ 
25.38 
23.91 
16.14 
19.80 
20.15 
23.16 
25.38 
2538 
23.29 
25.57 
27  J4 
30.12 
3239 
34.66 
2.27 
4.55 
632 
9.10 
11.37 
13.66 
5.86 
24.00 
26.99 
29.96 
32.96 
26.57 
3336 
4.45 
2831 
27.34 
^.28 
30.02 
2938 
3133 
32.06 
3030 
3231 
35.39 
19.93 
22.78 
27.44 
24.41 
2734 
3133 
26.36 
2831 
2938 
1831 
2938 
3036 
O.W 
3231 


Practice 
expense 
RVUs* 


31.96 
34.71 
34.86 
26.07 
32.67 
32.67 
32.67 
34.71 
19.82 
2631 
•28.70 
•28.70 
34.85 
28.14 
3137 
2936 
14.14 
14.14 
29.55 
2936 
3434 
3434 
2936 
32.44 
35.33 
3831 
41.09 
43.97 
2.89 
5.77 
8.65 
1134 
14.43 
1732 
•731 
30.45 
3434 
38.03 
41.82 
3a73 
34.92 
333 
3436 
30.48 
38.65 
38.65 
38.65 
3835 
38.65 
3835 
38.65 
44.30 
•2531 
27.61 
34.92 
3137 
3137 
38.65 
34.92 
34.92 
3432 
22.10 
3835 
38.85 
0.00 
3&65 


Mal- 
practice 
RVUs 


5.80 
6.30 
6.11 
4.73 
5.95 
5.95 
5.96 
6.30 
2.45 
2.83 
2.83 
2.83 
6.11 
4.99 
5.42 
530 
231 
231 
530 
530 
6.03 
6.03 
530 
5.71 
632 
6.73 
733 
7.74 

aso 

1.02 
132 
2.03 
234 
3.05 
2.18 
5.36 
6.03 
6.70 
7.37 
533 
638 
0.63 
6.11 
5.33 
7.45 
7.45 
7.45 
7.45 
7.45 
7.45 
7.45 
8.04 
4.87 
4.87 
638 
5.42 
5.42 
7.45 
638 
638 
638 
439 
7.46 
7.45 
0.00 
7.45 


Total 


63.83 
73.08 
7038 
52.40 
62.78 
64.49 
65.19 
6931 
41.79 
50.17 
52.44 
52.44 
68.30 
57.54 
6237 
58.66 
32.79 
36.45 
54.90 
5731 
65.66 
6535 
58.04 
63.72 
6939 
75.06 
80.71 
8637 

5.66 
11.34 
16.99 
2237 
2834 
34.02 
1535 
5031 
6736 
74.71 
82.15 
62.83 
75.16 

831 
6937 
63.15 
75.38 
76.12 
75.38 
7733 
78.16 
76.60 
7831 
87.73 
5031 
5536 
68.64 
61.10 
64.03 
77.33 
6736 
6931 
70.48 
44.70 
7538 
76.36 

0.00 
78.31 


Qlobar 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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Update 


CPTV 
MCPCS* 


S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
« 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


MOD 


33696 

33702 

33710 

33720 

33722 

33730 

33732 

33735 

33736 

33737 

33750 

33755 

33762 

33764 

33766 

33767 

33770 

33771 

33774 

33775 

33776 

33777 

33778 

33779 

33780 

33781 

33786 

33788 

33800 

33802 

33803 

33813 

33814 

33820 

33822 

33824 

33840 

33845 

33851 

33852 

33853 

33860 

33861 

33863 

33870 

33875 

33877 

33910 

33915 

33816 

33917 

33918 

33919 

33920 

33922 

33924 

33930 

33935 

33940 

33945 

33960 

33961 

33970 

33971 

33973 

33974 


status 


0 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

R 

X 

R 

A 

A 

A 

A 

A 

A 


Description 


Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defect 

Repair  of  heart  defect 

Repair  heart-vein  defec((s) 

Repair  heart-vein  defect 

Revision  of  heart  chamber  

Revision  of  heart  chamber  

Revision  of  heart  chamber  — 

Major  vessel  shunt 

Ma^  vessel  shunt — 

Major  vessel  shunt 

Mi^  vessel  shunt  &  graft 

Major  vessel  shunt 

Atrial  septectomy/septostomy  , 
Repair  great  vessels  defect .... 
f^epair  great  vessels  defect  .... 
Repair  great  vessels  defect .... 
r^epeir  great  vessels  defect  ... 
Repair  great  vessels  defect ... 
Repair  great  vessels  defect ... 
Rejsair  great  vessels  defect  ... 
Repair  great  vessels  defect  ... 
Repeir  great  vessels  defect  ... 
Ftopair  great  vessels  delect  ... 

Repair  arterial  trunk 

Revision  of  pulmonary  artery  . 

Aortic  suspension  

Repair  vessel  defect -.. 

Repair  vessel  defect 

Repeir  septal  defect 

Repair  septal  defect 

Revise  major  vessel  

Revise  major  vessel  ............. 

Revise  rrayor  vessel  ..-. 

Remove  aorta  constriction  ..... 

Remove  aorta  constriction 

Remove  aorta  constriction 

Repair  septal  defect 

Rejsair  septal  defect 

Ascending  aorta  graft 

Ascending  aorta  graft  — 

Ascending  aorta  graft  

Transverse  aortic  arch  graft  . 

Thoracic  aorta  graft  — 

Thoracoabdominal  graft 

Remove  lung  artery  embolj  .. 
Remove  lung  artery  emboli  .. 

Surgery  of  great  vessel  

ftepair  pulmonary  artery 

Repair  pulmonary  atresia  

Repair  pulmonary  atresia  ..... 

Repair  pulmonary  atresia  

Transect  pulmonary  artery  .... 

Remove  pulmon«y  shunt 

Removal  of  donor  heart/lung 
Transplantation,  heart/lung  ... 

Removal  of  donor  heart 

Transplantation  of  heart 

External  circulation  assist 

External  circulation  assist 

Aortic  circulation  assist 

Aortic  circulation  assist 

Insert  balloon  device 

ftemove  intra-aortic  balloon .. 


'  A»  CW  Qodw  «<d  dwertplow  capyrtgw  1 995  Am«k»n  M«fcii  AMO«(^^ 
iCepyiVii  19e«  Am«tc«i  OMM  AtMCMon.  All  rights  m«v«l  (D01 10-09999). 

MlnaclwRVUnwiwluMmorMKie— piwwnt  

t  ndueHon  ol  Pndtaa  EiV««»  RVUi  w  •  rMul  a(  OaRA  1993. 


Ptiysi- 
cian 
work 

RVUs  3 


0.00 
25.38 
2835 
2538 
2734 
29.89 
27.09 
19.97 
22.45 
20.50 
20.15 
20.50 
20.50 
2030 
21.47 
23.43 
31.96 
33.19 
2938 
30.50 
3231 
31.73 
34.17 
34.41 
35.14 
34.65 
33.19 
25.38 
15.18 
16.60 
1834 
19.52 
24.41 
15.62 
16.60 
18.54 
19.52 
20.99 
2031 
22.45 
30.26 
3133 
33.19 
35.14 
37.74 
26.94 
4039 
2136 
18.84 
24.17 
23.43 
25.38 
31.11 
30.75 
22.45 
5.50 
0.00 
56.87 
0.00 
39.56 
19.36 
10.93 
8.05 
4.04 
9.76 
12.69 


Practice 
expense 
RVUs* 


Mai- 
practice 
RVUs 


0.00 
30.48 
34.92 
30.48 
30.48 
3&65 
3137 
25.69 
25.69 
25.69 
22.10 
22.10 
22.10 
22.10 
22.10 
25.69 
38.65 
38.65 
31.27 
31.27 
34.92 
3137 
41.82 
41.82 
41.82 
41.82 
38.65 
29.55 
14.14 
22.10 
22.10 
22.10 
30.48 
22.10 
22.10 
22.10 
31.25 
3135 
3135 
3135 
38.65 
34.71 
34.71 
34.71 
44.30 
3135 
44.11 
14.65 
12.02 
17.57 
34.71 
29.55 
38.65 
38.65 
2631 
4.00 
0.00 
77.57 
0.00 
64.80 
7.01 
731 
7.54 
•5.16 
7.54 
5.56 


Total 


0.00 
5.33 
638 
5.33 
5.33 
7.45 
5.42 
4.87 
437 
4.87 
439 
439 
439 
439 
439 
4.87 
7.45 
7.45 
5.42 
5.42 
638 
5.42 
7.37 
7.37 
7.37 
7.37 
7.45 
530 
231 
439 
439 
439 
5.33 
439 
439 
439 
5.59 
5.59 
5.59 
5.59 
7.45 
6.18 
6.18 
6.18 
8.04 
5.59 
8.38 
2.77 
232 
3.43 
6.30 
530 
7.45 
7.45 
2.83 
0.78 
0.0O 
13.54 
0.00 
11.05 
0.94 
0.94 
1.00 
031 
1.00 
031 


Qtobei 
period 


0.00 
61.19 
09.55 
61.19 
63.15 
75.99 
63.78 
50.53 
53.01 
51.06 
46.54 
46.69 
46.89 
46.89 
47.86 
53.99 
78.06 
7939 
65.97 
67.19 
73.41 
68.42 
83.36 
83.60 
84.33 
83.84 
7939 
60.13 
31.83 
42.99 
44.93 
45.91 
6032 
4231 
42.99 
44.93 
56.36 
57.83 
56.85 
5939 
76.36 
72.12 
74.08 
76.03 
90.08 
63.78 
92.78 
39.28 
33.08 
45.17 
64.44 
60.13 
7731 
76.85 
51.49 
10.28 

0.00 
147.98 

0.00 
115.41 
2731 
18.88 
16.59 
10.11 
18.30 
19.16 


Update 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

09(L 

090* 

090 

090 

090 

ZZZ 

XXX 

090 

XXX 

090 

XXX 

XXX 

000 

090 

000 

090 


S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
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crrv 

HCPCS> 


33875 
33876 
33877 
33878 


34001 

34051 

34101 

34111 

34151 

34201 

34203 

34401 

34421 

34451 

34471 

34480 

34501 

34502 

34510 

34520 

34530 

35001 

3S0iQ2 

35005 

36011 

35013 

35021 

35022 

35045 

35061 

35062 

35081 

36082 

35102 

35103 

35111 

35112 

35121 

35122 

35131 

35132 

35141 

35142 

35151 

35152 

35161 

35162 

35180 

35182 

35184 

35188 

35189 

35190 

35201 

35206 

36207 

35211 

35216 

35221 

35226 

35231 

35236 

35241 

35246 

35251 


MOO 


«^^^l^^^p^ 


A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
1^ 
K 
K 
A 
A 
K 
K 

^ 

h 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
PA 
A 
A 
A 


'Oescfiptfon 


Implant  venMcuiar  device  ._ 
Implant  ventricular  device  „. 
Remove  ventricular  device  . 
Remove  ventricular  device  . 
Caidiac  surgery  procedure  . 

Removal  of  artery  dot  

Removal  of  artery  dot 

Removal  of  artery  dot  

Removal  of  arm  artery  dot  -. 

Removal  of  artery  dot 

Removal  of  artery  dot  

Removal  of  leg  artery  dot ... 

Removal  of  vein  clot 

Remcvai  of  vein  clql 

Removal  of  vein  dot 

Removal  of  vein  clot . 

Removal  of  vein  dot 

Repeir  valve,  femoral  vein  .. 

Reconstruct,  vena  cava 

Trar«po8ition  of  vein  valve  . 

Cross-over  vein  graft  .„ 

Leg  vein  fusion  

Repair  defect  of  artery 

Repair  artery  rupture,  nedc . 

Repeir  defect  of  artery 

Repair  defect  of  artery 

Repcur  artery  rupture,  arm  .. 

Repair  defect  o'.  artery 

Repair  artery  rupture,  chest 
Repair  defect  of  arm  artery 
Repair  defect  of  artery 
Repair  artery  rupture,  aorta  . 

Repair  defect  of  artery 

Repair  artery  rupture,  aorta  . 

Repair  defect  of  artery 

Repair  artery  rupture,  groin  . 

Refsair  defect  of  artery 

Repair  artery  rupture.spleen 

Repair  defect  of  artery 

Repeir  artery  rupture.  twVy  .. 

Repair  defect  of  artery 

Repair  artery  rupture,  groin  . 

Repair  defect  of  artery 

Repair  artery  rupture,  ttiigh  . 

Repeir  defect  of  artery 

Repair  artery  rupture,  knee  . 

Repair  defect  of  artery 

Repair  artery  rupture  

Repair  blood  vessel  lesion  .. 
Repeir  blood  vessel  lesion  .. 
Repeir  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repeir  blood  vessel  lesion  '.. 
Repair  blood  vessel  lesion  .. 
Rejsair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  Ijlood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repeir  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
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^9JSZ 

26.60 

17.08 

18.52 

0.00 

MJ$i 

13.82 

K73 

7.18 

15.23 

8.04 

11.08 

UM 

SM 

13.13 

9.12 

6.51 

9.71 

25.66 

11.75 

12.33 

18.33 

1&14 

19.43 

18.82 

10.43 

15.96 

17.62 

21.15 

9.98 

22.15 

28.82 

28.10 

38.06' 

23.44 

31.31 

15.12 

17.38 

24.68 

32.08 

17.00 

20.40 

13.28 

14.62 

15.76 

15.46 

17.45 

18.45 

12.16 

16.12 

10.79 

13.10 

17.12 

11.79 

8.80 

&49 

9.06 

20.15 

17.12 

15.11 

8.17 

10.76 

9.38 

21.15 

1814 

16.12 


Practice 
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14.19 

19.33 

12.41 

14.18 

0.00 

9.58 

8.81 

8134 

7.58 

11.96 

8.90 

8.63 

8.07 

7.45 

10.69 

3.51 

7.27 

7.35 

18.65 

889 

9.33 

12.35 

15.90 

12.64 

10.28 

•13.35 

14:70 

1813 

14.78 

12.36 

21.45 

22.91 

22.67 

26.27 

22.15 

26.16 

17.60 

10.45 

19.12 

17.92 

15.88 

18.68 

14.70 

16.10 

1536 

9.27 

15.88 

18.68 

7.37 

10.65 

9.73 

8.11 

11.33 

10.34 

10.07 

10.15 

10.80 

13.38 

10.68 

11.09 

10.28 

•13.78 

•12.02 

13.49 

16J5 

9.59 
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2.77 

3.78 

2.43 

2.77 

0.00 

1.87 

159 

1.71 

159 

2.38 

1.78 

1.72 

1.38 

151 

2.14 

0.55 

154 

0.88 

3.64 

1.04 

1.08 

1.44 

3.18 

2.41 

2.19 

Z76 

3.03 

3.06 

2.80 

2.50 

4.18 

4.59 

425 

5.21 

4.32 

5.21 

3.70 

2.22 

3.66 

3.96 

3.16 

3.58 

2.88 

3.24 

2.94 

1.95 

3.15 

3.58 

1.48 

1.61 

1.96 

1.59 

2.21 

2.14 

1.94 

2.03 

1.93 

2.59 

2.08 

2.20 

1.95 

2.91 

2.56 

2.60 

2.15 

1.88 


Total 


36.48 
49.71 
31.82 
36.48 
0.00 
23.14 
24.02 
18.78 
16.36 
2958 
18.72 
21.41 
21.10 
17.85 
25.96 
13.18 
15.32 
17.92 
47.94 
21.68 
22.75 
30.12 
37.22 
34.48 
29.09 
26.54 
33.69 
38.81 
38.73 
24.83 
47.78 
56.32 
55.02 
67.54 
49.91 
62.68 
36.42 
30.05 
47.46 
53.96 
36.03 
42.66 
30.86 
33.96 
34.06 
26.68 
36.48 
40.71 
21.01 
28.38 
22.48 
22.80 
30.66 
24.27 
20.91 
20.67 
21.79 
36.12 
29.88 
28.40 
20.40 
27.45 
23.97 
3724 
3724 
27.59 


Global 
period 


090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
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MOO 


35256 

35261 

35266 

36271 

35276 

35281 

35286 

35301 

35311 

36321 

35331 

35341 

35361 

36356 

35361 

36363 

36371 

35372 

36381 

36380 

35450 

35462 

36454 

35466 

35468 

35459 

35460 

35470 

35471 

35472 

35473 

36474 

35475 

36476 

35480 

35481 

35482 

35483 

35484 

35485 

35490 

35491 

35492 

35493 

35494 

35495 

35501 

35506 

35507 

35508 

35509 

36511 

35515 

35616 

36618 

35621 

35526 

35531 

35533 

35636 

36641 

35546 

36548 

35549 

35561 

35556 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 

Rechanneling  of  artery  

Recfianneling  of  artery  

Rechanneling  of  artery  .... — 

Rechanneling  of  artery  

Rechanneling  of  artery  „. 

Rechanneling  of  artery  ~. 

Rechanneling  of  artery  

Rechanneling  of  artery  _ — 

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Reoperation,  carotid  .: — 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  bkx:kage 

Repair  arterial  bkxkage 

Repair  venous  btockage 

Repair  arterial  bk)ckage 

Repair  arterial  blockage 

Repair  arterial  bkxskage  — 

Repair  arterial  blockage 

Repair  arterial  bkxkage 

Repair  arterial  blockage  — 

Repair  venous  t>lockage' 

Atherectomy,  open 

Atfiereclomy,  open 

Atherectomy,  open 

Atherectomy,  open 

Atherectonry,  open 

Atherectomy,  open „ 

Atherectomy,  percutar>eous 
Attierectomy,  percutar^eous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  _ ~ 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft — 

Artery  bypas.<s  graft  

Artery  byisass  graft  ... 

Artery  bypass  graft  ~ 

Artery  byjaass  graft  « 

Artery  bypass  graft  _ 

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bfpass  graft 
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'  AD  OPT  eodat  «xJ  descfiptora  copyngw  1995  American  Medical  Association. 
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Practwe 
experwe 
RVUs* 


10.14 
10.39 
9.06 
20.15 
17.12 
15.11 
10.78 
15.95 
22.61 
11.08 
22.15 
23.67 
19.15 
15.11 
22.15 
23.16 
10.49 
1228 
14.50 
3.19 
10.07 
•6.91 
6.04 
7.35 
9.49 
8.63 
6.04 
8.63 
10.07 
6.91 
804 
7.36 
9.49 
6.04 
11.08 
7.61 
865 
8.10 
10.44 
9.49 
11.08 
7.61 
6.65 
810 
10.44 
9.49 
18.23 
18.23 
1823 
1721 
16.70 
15.39 
1721 
14.88 
14.05 
14.80 
18.63 
24.17 
19.15 
21.65 
24.17 
24.17 
20.13 
21.91 
25.17 
15.47 


Mal- 

practKe 

RVUs 


12.40 
13.16 
•11.59 
12.53 
10.85 
1728 
11.71 
14.46 
22.06 
12.96 
13.34 
17.37 
14.95 
15.42 
19.37 
22.77 
1251 
11.20 
13.67 
1.67 
•12.89 
4.35 
•7.73 
•9.41 
10.13 
10.39 
3.16 
10.39 
•12.89 
3.61 
•7.73 
•9.42 
10.13 
3.16 
13.43 
4.35 
•8.51 
•10.36 
10.13 
4.52 
13.43 
4.35 
•8.51 
•10.36 
10.13 
4.52 
19.35 
19.17 
17.92 
18.11 
18.90 
10.40 
1125 
17.37 
17.47 
17.53 
12.95 
20.25 
21.04 
21.37 
19.55 
21.39 
19.55 
21.39 
1925 
18.71 


Total 


2.39 

2.66 

2.41 

2.56 

226 

3.37 

2.33 

2.81 

4.61 

2.69 

2.66 

3.53 

2.97 

2.99 

3.88 

4.40 

2.50 

228 

2.71 

0.39 

1.38 

0.61 

1.53 

1.69 

1.83 

1.69 

0.74 

1.69 

1.38 

0.85 

1.53 

1.69 

1.83 

0.74 

1.38 

0.61 

1.53 

1.69 

1.83 

1.06 

1.38 

0.61 

1.53 

1.69 

1.83 

1.06 

3.49 

3.64 

3.61 

3.43 

3.92 

1.92 

2.01 

3.54 

3.38 

3.34 

2.44 

3.90 

4.43 

4.17 

3.65 

426 

3.65 

426 

3.87 

3.71 


Gk3bal 
period 


24.93 
2621 
23.06 
35.24 
3023 
35.76 
24.82 
3322 
4928 
26.73 
38.15 
44.57 
37.07 
33.52 
45.40 
50.33 
25.50 
25.76 
30.88 
525 
24.34 
11.87 
1530 
18.45 
21.45 
20.71 
9.94 
20.71 
24.34 
11.37 
15.30 
18.47 
21.45 
9.94 
25.89 
1257 
16.69 
20.15 
22.40 
15.07 
25.89 
12.57 
16.69 
20.15 
22.40 
15.07 
41.07 
41.04 
39.76 
38.75 
39.52 
27.71 
30.47 
35.79 
34.90 
35.67 
34.02 
48.32 
44.62 
47.19 
47.37 
49.82 
43.33 
47.56 
4829 
37.89 


Update 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 
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090 

090 

090 

090 
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090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
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N 
N 
N 
N 
N 
N 
N 
S 
S 
S 
S 
S 
S 
N 
N 
N 
N 
N 
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AOOENOUM  B.— Relative  Value  Untts  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS3 


36660 
36663 
36666 


35671 
36688 
36683 

36587 
35601 
36806 
36612 
36616 
36621 
36823 
36626 
35631 
36638 
36841 
35842 
36646 
36848 
35660 
35861 

36881 
36863 

JUUUV 

36671 
36681 
35801 
36803 
36604 

36700 

36701 

36721 

36741 

36781 

35800 

36820 

36840 

36880 

36870 

36875 

36876 

36901 

.36003 

36006 

35607 

36000 

36005 

36010 

38011 

38012 

36013 

36014 

36015 

38100 

38120 

38140 

36145 

36160 


MOD 


'MCPT 

MliilHailRVUl 

4* 


aM«gi 


Status 


A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Artery  t>ypess  graft  

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  ~ 

Artery  tiypess  graft  ..,^.^... 

Artery  byjjaas  graft ... 

Vein  bypass  graft  ... . 

Vein  tjypass  graft 

Vein  bypass  graft  ..<. ^.... 

Vein  bypass  graft ................ 

Artery  bypess  graft  „ 

Artery  bypass  graft  

Artery  bypess  graft  —. 

Artery  bypass  graft  _...._...., 

Artery  t>ypass  graft  

Bypass  giaft,  not  vein 

Artery  bypass  graft  „, 

Artery  t>ypess  graft  >.. 

Artery  bypass  graft  

Artery  byjsess  graft  

Artery  bypass  graft  „......r.. 

Artery  bypess  graft — 

Aiteiy  bypass  graft  

Artery  bypass  graft 

Artery  byixns  graft  ...._.... 

Artery  bypass  graft  >_ 

Artery  bypess  graft  _. 

Artery  bypass  graft  — 

Artery  liypass  graft  _.._.,.... 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypess  graft  „ 

Artery  t)ypess  graft  

Arterial  transposition 

Arteriel  transposition 

Arteriel  transposition 

Arterial  transposition  . — ..... 
Reoperation,  tjypass  graft  . 
Exploration,  carotid  artery  .. 
Exploration,  femoral  artery 
Cxptoration  popliteal  artery 
Exploration  of  arteryAwin  » 
Explore  necfc  vessels  — .. 

Explore  ctiest  vessels 

Explore  ebdominal  vessels 

Explore  Nmb  vessels „.. 

Repair  vessel  graft  defect .. 

Reinoval  of  clot  in  graft  

Removal  of  dot  in  graft  ..... 

Excision,  graft,  neck  

Excision,  graft,  extremity  ... 

Excision,  graft,  Vnorax  „. 

Excision,  graft,  atxjomen  » 

Place  needte  in  vein  

Infection,  verK>graphy 

Pkace  cattwter  in  vein 

Place  caltwter  in  vein 

Place  cattwter  in  vein 

Place  catheter  in  artery  

Place  catfieter  in  artery  

Place  catfieter  in  artery  — 
Establisfi  iKcess  to  artery  . 
Establish  access  to  artery  . 
Establish  access  to  artery  . 

Artery  to  vein  shunt  

Establish  access  to  aorta  .. 


Physi- 
cian 
work 
RVUs  3 


eopyrigM  19S6  AiiMrican  MKfcal  Atsodamn. 
DanM  AnoctMon.  Ml  rigM>  rtMrvad  (D0110-O9989). 
uMd  tar  Midk«*  paymant 
olPvactn  ExpMiM  RVU(  as  •  rMuH  o(  OBRA  1993. 


12.82 
22.12 

13.83 

13.83 

2021 

16.66 

25.69 

15.97 

19.05 

17.07 

16.19 

17.40 

14.39 

14.39 

13.23 

15.42 

22.26 

23.16 

21.15 

22.67 

16.70 

16.19 

24.00 

13.06 

23.67 

17.82 

13.86 

11.81 

12.82 

14.05 

15.97 

12.18 

8.05 

16.70 

14.01 

17.81 

17.81 

3.08 

454 

4.54 

4.54 

4.54 

6.04 

11.B4 

8.63 

4.54 

20.35 

9.07 

12.91 

7.25 

8.63 

16.89 

17.68 

0.18 

0.95 

2.43 

3.14 

3.52 

2.52 

3.02 

3.52 

3.02 

2.01 

2.01 

2.01 

2.52 


Practice 
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16.41 

20.22 

8.32 

*17.e9 

20.62 

19J6 

23.74 

•20.44 

22.95 

21.51 

18.83 

17.55 

16.75 

16.79 

•16.94 

8.06 

20.51 

17.87 

13.50 

20.56 

10.33 

11.15 

23.78 

•16.71 

24.09 

22.10 

•17.73 

•15.11 

•16.41 

17.79 

20.06 

•15.80 

•10.42 

19.62 

9.40 

9.33 

9.33 

1.61 

•5.82 

5.56 

5.73 

5.81 

5.28 

7.92 

7.23 

5.81 

10.64 

8.21 

8.21 

7.18 

7.18 

7.18 

7.18 

•0.24 

0.47 

2.11 

1.90 

2.67 

2.11 

2.28 

2;67 

2.59 

2.32 

1.41 

•2.57 

2.32 
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3.23 
3.SQ 
1.70 
3.51 
4.08 
3.87 
4.89 
4.13 
4.83 
4.13 
3.33 
3.51 
3.30 
3.42 
3.80 
1.88 
4.08 
3.57 
2.45 
4.08 
2.20 
2.05 
4.73 
3.56 
4.69 
4.42 
3.60 
3.30 
3J0 
3.57 
4.00 
4.08 
3.52 
3.81 
1.91 
2.17 
2.17 
0.38 
1.25 
1.11 
1.16 
1.14 
0.97 
1.43 
1.44 
1.15 
2.47 
1.65 
1.65 
1.48 
1.48 
1.46 
1.46 
0.04 
0.04 
0.31 
0.22 
0.32 
0.31 
0.27 
0.32 
0.32 
0.30 
0.24 
0.49 
0.35 
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46.27 

23.85 

35.03 

44.91 

39.89 

54.32 

40.54 

46.63 

42.71 

38.35 

38.48 

34.44 

34.60 

33.97 

25.36 

46.85 

44.60 

37.10 

47.31 

2923 

29.39 

52.51 

33.32 

52.45 

44.14 

35.19 

3022 

33.03 

35.41 

40.03 

31.88 

21.99 

40.13 

25.32 

29.31 

29.31 

5iJ7 

11.81 

1121 

11.42 

11.49 

1229 

20.99 

17.30 

11.50 

33.48 

18.93 

22.77 

15.88 

1727 

25.53 

26.32 

0.46 

1.48 

4.85 

526 

6.51 

4.94 

557 

6.51 

5.93 

4.63 

358 

5.07 

5.19 
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36815 
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36822 
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36832 

36834 

36835 
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37140 
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Status 


A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
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A 
A 
A 
A 
A 
A 
A 
R 
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A 
A 
A 
A 
A 
A 
A 
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A 
A 
A 
A 
R 
R 
R 
A 
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A 
A 
A 
A 
A 
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Descriptton 


in  aorta  . 
in  artery 
n  artery 
n  artery 
n  artery 
n  artery 
n  artery 
n  artery 
n  artery 


Place  catheter  i 
Place  cattteter  i 
Place  catheter  i 
Place  catheter  i 
Place  caltieter  i 
Place  catfieter  i 
Place  catheter  i 
Place  catheter  i 
Place  catheter  i 
Insertion  of  infusion  pump 
Revision  of  infusion  pump 

Removal  of  infusion  pump 

Vessel  injection  procedure  .... 

Drawing  btood 

Drawing  btood 

Drawing  btood 

Drawing  btood 

Drawing  blood 

Estat)iish  access  to  vein 

Estatiiish  access  to  vein 

Btood  transfusion  service  

Blood  transfusion  service  

Exchange  transfusion  service 
Exchange  transfusion  service 

Transfusion  service,  fetal 

Injection(s);  spider  veins 

Injection(s);  spider  veins 

Injection  therapy  of  vein  

Injection  therapy  of  veins 

Insertion  of  catheter,  vein  

Insertion  of  catheter,  vein 

Insertion  of  catfieter,  vein 

Insertion  of  catheter,  vein 

Insertion  of  catheter,  vein 

Repositioning  of  cvc  

Insertion  of  catheter,  vein  

Insertion  of  catheter,  vein  

Plasma  and/or  cell  excfiar>ge 

Ptx>topheresis  

Insertion  of  infuston  pump  

Reviston  of  infusion  pump 

Removal  of  infuston  pump 

Insertion  of  access  port 

Revision  of  access  port  ......... 

ftemoval  of  access  port  „ 

Wittidrawal  of  arterial  btood  ... 

Irtsertion  catheter,  artery 

Insertion  catfieter,  artery 

Insertion  catheter,  artery 

Insertion  catheter,  artery 

Insert  needle,  tx>ne  cavity  . — 

Insertion  of  cannula — 

Insertion  of  cannula 

Insertion  of  cannula 

Artery-vein  fuston 

Insertion  of  cannula(s) ~. 

Artery-vein  graft 

Artery-vein  graft 

Revise  artery-vein  fistula  . 

Repair  A-V  aneurysm  

Artery  to  vein  shunt 

CanrHJia  dectotting 

Carmula  dedotting 

Reviston  of  drculatton 

Reviston  of  drculation 

Reviston  of  drculatton 


'  AH  OPT  codM  and  dMCriplon  oopyrigM  1 996  Amwtean  Midical  AnocMion. 
*Capyi«aM  1994  Amartean  DarM  Aaaodafbon.  Al  rigMs  raaanw)  (001 10-09989). 
•f  IndtoMaa  RVUs  are  not  usad  for  Madicara  paymant 
*' mdtoalas  nadudion  of  Praclica  Expanse  RVUs  as  a  rsauK  o«  OBRA  1993. 
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2.73 
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6.03 
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2.78 
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N 
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N 
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N 
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0.32 
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0.62 
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N 
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S 
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0.42 
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S 
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S 

0.00 
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YYY 

N 
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0.09 

0.01 
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N 
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0.45 

0.03 

0.66 
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0.01 
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0.18 
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DE 


37180 
37181 
37200 
37201 
37202 
37203 
37204 
3^06 
37208 
37207 
37208 
37200 
37586 
37B00 
37806 
37808 
37807 
37808 
37815 
37816 
37817 
37818 
37820 
37860 
37880 
3^00 
37720 
37730 
37736 
37780 
37780 
37786 
37788 
37780 
37799 
38100 
38101 
38102 
38115 
38200 
38230 
38231 
38240 
38241 
38300 
38306 
38306 
38360 
38381 
38382 
38600 
36S0S 
38610 
38620 
38625 
38630 
38642 
38660 
38666 


VUttLA 

JOSXM 

38700 
38720 
38724 
38740 
38745 


MOO 


Status 


A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
'A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


OeKripHon 


RavMon  of  CMCuMion „ 

Spioa  spiaanMdnsy  vains  ... 

Wow  

Iharapy  infUsa 
TranacattwlM- ihaiapy  infusa 
Tianwsattialtr  ralrieval  .......... 

Tmiw  iltwrtai  ocdusion ...._« 


Transcatttatof  stani 
Tranacalhatar  stent 

TianscaltMMf  stant 

ExehjMga  arterial  caihaiar . 
Upation  ot  nack  vain  „..„„.., 
Lgalion  of  nack  aitary  .» — 
Ligation  of  nack  ortsry  ..»«. 
IjQation  of  nack  artery  ........ 

Ugelion  of  fsfeila 

Tarnporal  artery  procedure  . 
LiQaKon  of  nack  artery  ....... 

UQation  of  cliast  artery  ...... 

t  jQBlinn  of  abdomen  artery 
Ugalion  of  axtramity  artery 
Raviston  of  nta^  vein 
Revision  of  matoc  vein 
Ravleion  of  nia|or  vein 

naviea  leQ  vein 

Removal  of  leg  vebt  ..„ 
Removal  of  lag  veins  .. 

Removal  of  lag  veins/lesion 

Revision  of  Isg  veins  ........................ 

Raviaton  of  leg  vein 

Revise  secondary  varicosity 

Revascularization,  penis  ............._.... 

Penile  venous  occlusion 

Vascular  surgery  procedure  .. 

Removal  of  spleen,  total . 

Removal  of  sptoon,  paital 

Removal  of  spleen,  total 

Repair  of  rupturad  spleen  ..._.._»....., 
hifection  for  iploon  x-ray  ....«.._.».»., 

Bone  marrow  collectkm  ^ 

Stem  eel  collection 

Bone  marrow/stem  transplant 

Bone  marrow/stem  transplant 

Orainaga  lymph  node  lesion  ..._.«.... 

Drainage  lymph  node  lesion  .............. 

Incision  of  lymph  channels  .....«.._.., 

Thoracic  duct  procedure _...__. 

Thoracic  duct  procedure _.. 

Thoracic  duct  procedure »..._... 

Biopsy/removal,  lymph  node(s) ! 

Needle  biopsy,  lynnph  node<s) 

BMpsy/removai,  lymph  node(8)  

Biopsy/removal,  lymph  node(s) 

Bkjpsy/removal,  lymish  node(s)  

Biopsy/removal,  lymish  nodejs)  

Exptore  deep  node(s),  neck  

Removal  neck/armpit  lesion  ...„ 

Removal  neck/armpit  lesun  

Removal,  pelvic  lymph  nodes 

Removal,  alxlonien  (yrnph  nodes- 

Removal  of  lymph  nodes,  neck  .._..., 

Removal  of  lymiyi  nodes,  neck 

Removal  of  lymph  nodes,  neck 

Remove  annpit  lymph  nodes „„.. 

Remove  amipits  lymph  nodes 
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1.48 
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4.56 
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924 
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1.14 
3.90 
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5.41 
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13.06 
9.65 
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7.56 

1229 

1322 
628 
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4.30 
3 J2 
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3.79 
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8.81 
4.02 
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3.64 
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8.34 
7.48 
1.89 
0.98 

15.14 
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0.00 
8.55 
6.99 
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7.64 
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2.78 
1.37 
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^04 
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7.56 
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1.12 
2.54 
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323 
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7.39 
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14.36 
4.72 
828 
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0.00 
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235 
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21.16 
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38746 
38747 
38780 
38765 
38770 
38780 
36790 
36794 


39000 

39010 
39200 
39220 
39400 
39499 
39501 
39502 
39503 
39520 
39530 
39531 
39540 
39541 
39545 

•39909 

40490 
40500 
40510 
40520 
40525 
40527 
40530 
40650 
40652 
40654 
40700 
40701 
40702 
40720 
40781 
40799 
40800 
40801 
40804 
40805 
40806 
4O806 
40810 
40812 
40814 
40816 
40818 
40819 
40820 
40830 
40831 
40810 
40842 
40843 
40844 
40845 
40899 
41000 
41006 
41006 
41007 


MOO 


ifc 


Status 


Descriptnn 


Remove  thoracic  lymph  nodes  .... 
Remove  abdominal  lymph  nodes 

Remove  groin  lymph  nodes 

Remove  groin  lymph  nodes ». 

Remove  pelvis  lymph  nodes  

Remove  abdomen  lymph  nodes  .. 

Infectton  for  lymphatK  xray 

Access  thoracic  lymph  duct  ........ 

Bkxd/lymph  system  procedure  ~. 

Exptoratton  of  chest „ 

Exptoratkxi  of  chest _. 

Removal  chest  lesk)n  

Removal  chest  leskxi 

Visualization  of  chest 

Chest  procedure  

Repair  diaphragm  laceratk)n  

Repair  paraesophageal  hernia  .... 

Repair  of  diaphragm  hernia 

RefMur  of  diaphragm  hemia 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  herrua 

Repair  of  diaphragm  hemia 

Reviskxi  of  diaphragm 

Diaphragm  surgery  procedure 

Bk)psy  of  lip 

Partial  excisk>n  of  lip 

Partial  excision  of  Np 

Partial  excision  of  lip 

Reconstruct  lip  with  flap  

Reconstruct  Kp  with  flap  

Partial  removal  of  lip 

Repair  lip 

Repair  iip  ...................MM............. 

Repair  lip 

Repair  cleft  Hp/nasal 

Repair  deft  Hp/nasal  

Repair  cleft  Up/nasal 

Repair  cleft  Bp/nasal 

Repair  cleft  lip/nasal  

Up  surgery  procedure 

Drainage  of  mouth  leskin  

Drainage  of  mouth  leskxi  

Removal  foreign  body,  mouth  

Removal  foreign  body,  mouth  — 

Incision  of  lip  fokj 

Btopsy  of  mouth  leskm 

Exdskxi  of  mouth  lesion 

Excise/repair  mouth  lesion  

Excise/repair  mouth  lesion  

Excisk)n  of  rTK)uth  lesnn 

Excise  oral  mucosa  for  graft 

Excise  lip  or  cheeic  fold  ... 

Treatment  of  nnouth  lesion 

Repair  nxxith  laceration  

Repair  mouth  laceratk)n  . 

Reconstruction  of  mouth  .. 

Reconstructk>n  of  mouth  ...; 

Reconstruction  of  rrvxjth 

Reconstruction  of  mouth 

Reconstructxxi  of  mouth 

Mouth  surgery  procedure  .. 

Drainage  of  mouth  lesion  ,.... 

Drainage  of  mouth  leskxi  ' 

Drainage  of  mouth  lesion ;.... 

Drainage  of  moutti  lesk)n  „ 
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«*  hidtaaias  radudtan  ol  PiMfea  Expania  RVUa  at  a  raauM  oi  oeRA  1983. 


4.39 

4.89 

8.19 

14.98 

12.10 

15.17 

129 

4.05 

0.00 

5.03 

10.78 

12.40 

16.16 

5.11 

0.00 

12.10 

15.18 

3322 

15.16 

1422 

1523 

12.10 

13.10 

12.10 

0.00 

122 

4.08 

4.57 

4.54 

726 

8.71 

5.14 

3.49 

4.08 

5.13 

12.04 

15.10 

12.34 

12.91 

14.00 

0.00 

1.12 

2.48 

1.19 

2.64 

031 

0.91 

126 

226 

327 

3.52 

2.26 

226 

123 

1.71 

2.41 

8.31 

8.31 

11.63 

15.37 

17.94 

0.00 

125 

121 

3.03 

2.89 
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229 

2.56 

6.63 

12.67 

15.40 

16.06 

•1.64 

2.84 

0.00 

6.05 

11.46 

11.58 

14.94 

5.12 

0.00 

10.66 

11.93 

25.18 

12.53 

14.06 

10.00 

11.98 

12.16 

7.90 

0.00 

0.74 

•5.23 

•5.84 

4.50 

•9.30 

•11.16 

5.10 

•4.47 

•523 

•6.57 

3.46 

•;9.33 

^^9.37 

9.59 

10.64 

0.00 

0.74 

1.70 

0.58 

2.50 

0.36 

0.76 

1.18 

1.50 

323 

322 

225 

123 

0.53 

0.67 

1.94 

628 

628 

8.80 

11.63 

23.99 

O.W 

0.76 

0.62 

1.01 

2.90 
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0.53 
0.59 
1.35 
2.42 
1.73 
3.13 
0.19 
0.38 
O.M 
1.08 
2.08 
2.14 
2.83 
0.95 
0.00 
2.10 
2.45 
2.94 
2.46 
2.71 
1.80 
231 
2.37 
1.31 
0.00 
0.07 
0.94 
0.83 
0.66 
1.43 
1.65 
0.74 
0.65 
0.79 
1.00 
128 
1.62 
1.10 
1.79 
1.74 
0.00 
0.07 
0.16 
0.06 
0.30 
0.03 
0.08 
0.11 
0.14 
0.32 
0.33 
020 
0.14 
0.06 
0.07 
021 
0.73 
0.73 
1.03 
1.36 
1.93 
0.00 
0.08 
0.07 
0.11 
0.30 


Total 


721 

8.04 

16.17 

30.07 

2923 

34.36 

3.12 

727 

0.00 

12.16 

24.32 

26.12 

33.93 

11.18 

0.00 

24.86 

2936 

61.34 

30.17 

30.99 

27.03 

26.59 

27.63 

21.31 

0.00 

2.03 

1025 

1124 

9.7^ 

17.99 

21.52 

10.96 

831 

10.10 

12.70 

21.78 

36.05 

22.81 

2429 

26.58 

0.00 

1.93 

4.34 

1.83 

5.44 

0.70 

1.75 

2.55 

3.90 

6.82 

7.07 

4.71 

3.63 

1.82 

2.45 

4.56 

15.32 

15.32 

21.46 

28.36 

43.86 

0.00 

2.09 

1.90 

4.15 

6.09 
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DMCiipUon 


Drainage  of  moulh  lesion 
Oiainage  of  moulh  lesion 
Incision  of  tongue  told  ..~ 
Drainage  of  moulh  lesion 
Drainage  of  ntoulf)  lesion 
Drainage  of  moulh  lesion 
DrainaoB  of  inouti  lesion 
Biopsy  of  tongue  »_;.. 
Biopsy  of  tongue  ......^-...•»: 

Biopsy  of  floor  of  mouth  .. 
Excision  of  tongue  Ission  . 
Excision  of  tongue  lesion  . 
Excision  of  tongue  lesion  .-, 
Excision  of  tongue  Ission  . 
Excision  of  tongue  fold  .... 

Excision  of  mouth  lesion  .. 
Partial  rsmovai  of  torigue 
Pailitf  removal  of  tongue 
Tongue  arvl  nect(  swgsry 

nmnamt  of  tongue  ...:». 

Tongue  removal;  neck  surgery  .. 
TongMO,  mouth,  jaw  sugsry  — 
Tongue,  mouth,  necic  surgery  ._. 

Tongue,  jaw,  &  neck  surgery 

Repair  tongue  laceration  — 

Repair  tongue  laceration  

Repair  tongue  laceration 

Fixation  of  tongue  _._.........>i.~ 

Tongue  to  Np  surgery 

Reconstructioii,  tongije  fold  — 

Tongue  and  mouth  surgery 

Drainage  of  gum  lesion  

Removal  foreign  body,  gum  . — 
ftomovai  foreign  t)ody.  jawbone 
Excision,  gum,  each  quadrant  ... 

Excision  of  gum  flap -. 

Excision  of  gum  lesion  . 

Excision  of  gum  lesion  ...u.. — .«.. 

Excision  of  gum  lesion  ... 

Excision  of  gum  lesion ... 

Excision  of  gum  lesion  , 
Excision  of  gum  lesion  , 

Removal  of  gum  tissue ~. 

Treatment  of  gum  lesion 

GkMn  graft „..._ 

ftepair  gom __..._. 

Repair  tooth  sodcet . 

Denttri  surgsry  procedure  . — 
Drainage  moulh  roof  lesion  ... 

Biopsy  Toof  of  mouth  _. 

Excision  lesion,  mouth  roof  ~. 
Excision  lesion,  mouth  roof  _. 
Excision  lesion,  mouth  roof  ... 

Remove  peiatsitesion 

Excision  of  uvuta 

Repair,  palate,  pharynx/uvula 
Treatment  mouth  roof  lesion  . 

Repair  palate  

Repair  palate  

Reconstruct  cleft  palate 
ftoconstruct  deft  palate 
Reconstruct  deft  palate 
Reconstruct  deft  palate 
Reconstruct  deft  palate 
Reconsliud  deft  pelale 
Lengthening  of  palate  „. 
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3.16 
3.36 
1.19 
3.72 
3.72 
3.72 
4.76 
1.68 
1.37 
1.00 
1.46 
2.63 
3.09 
7J6 
1.66 
2.36 
8.63 
1027 
14,29 
23.46 
27.58 
16.36 
21.18 
23.40 
1.86 
2.22 
2.92 
3wS0 
3^ 
2.63 
0.00 
1.12 
1.19 
2.64 
0.00 
0.00 
2.26 
3.1  S 
1.28 
2.26 
3.27 
3j04 
3.30 

aoo 

0.00 
2.44 
2.94 
OJOO 
1.18 
1.26 
1.56 
2.63 
4.20 
5.39 
1.54 
7.04 
1.75 
2.45 
3.78 
9.48 
8.96 

iao2 

8.42 
6.65 
9.06 
9.42 


Pracfce 
expense 
RVUs* 


1.06 
3.31 
0.37 
0.87 
3.66 
1.40 
3.93 
0.80 
1.03 
0.65 
1.30 
2.39 
3.41 
6.39 
1.78 
2.49 
7.28 
9.06 
M8.30 
18.86 
22.79 
1&96 
25.00 
*29.95 
1.07 
2.07 
2.35 
3.29 
2.53 
2.88 
0.00 
0.69 
0.84 
1.64 
0.00 
0.00 
3.03 
4.20 
1.49 
2.07 
3.78 
4.07 
4.41 
0.00 
0.00 
3.26 
3.93 
0.00 
0.62 
0.79 
1.62 
2.22 
4.91 
*6.90 
1.35 
*9.01 
153 
2J24 
3.47 
7.19 
10.82 
12.51 
7j88 
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0.11 
0.34 
0.04 
0.10 
0.36 
0.14 
0.38 
0.08 
0.12 
0.09 
0.15 
0.23 
0.37 
0.73 
0.17 
0.27 
0.88 
1.14 
2.64 
2.45 
2.95 
2.46 

zja 

3.75 
0.11 
0.21 
0.26 
0.26 
0.45 
0.28 
0.00 
0.07 
0.08 
0.15 

aoo 

0.00 
0.25 
0.34 
0.14 
0.18 
0.38 
0.33 
0.36 

aoo 

0.00 
0.27 
0.32 
0.00 
0.06 
0.08 

ai7 

0.21 
0.50 
1.01 

ai5 

1.45 

ai6 

0.26 
0.38 
0.85 
0.79 
a95 
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7.00 

1.60 

4.68 

7.79 

5.26 

9.06 

2.46 

2.52 

1.94 

2.91 

5.25 

6.87 

15.00 

3.64 

5.12 

16.99 

20.47 

35.23 

44.80 

53.32 

40.78 

49.21 

57.10 

3.04 

4.50 

5.53 

7.06 

6.30 

5.79 

0.00 

1.88 

2.11 

4.43 

0.00 

0.00 

5.54 

7.69 

2.89 

4.51 

7.43 

7.44 

8.07 

o.ro 

0.00 

5.97 

7.19 

0.00 

1.86 

2.13 

3.38 

5.06 

9.61 

13.30 

3.04 

17.50 

3.44 

4.96 

7.63 

1752 

2057 

23.48 

16.96 

12.86 

17.06 

18.17 
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42227 
42235 

42260 
42280 
42281 
42299 
42300 
42305 
42310 
42320 
42325 
42326 
42330 
42335 
42340 
42400 
42405 
42408 
42409 
42410 
42415 
42420 
42425 
42426 
42440 
42450 
42500 
42506 
42507 
42506 
42509 
42510 
42550 
42600 
42650 
42660 
42666 
42699 
42700 
42720 
42725 
42800 
42602 
42804 
42806 
42806 
42809 
42810 
42815 
42820 
42821 
42825 
42826 
42830 
42831 
42835 
42836 
42842 
42844 
42845 
42860 
42870 
42880 
42890 
42892 
42894 


MOD 


Status 


Description 


Lengthening  of  palate „, 

Repair  palate  

Repair  nose  to  lip  fistula 

Preparation,  palate  mold  „, 

Insertion,  palate  prosthesis ..._, 

Palate/uvula  surgery 

Drainage  of  salivary  gland 

Drainage  of  salivary  glarxf 

Drainage  of  salivary  gland 

Drainage  of  salivary  glarxf 

Create  salivary  cyst  drain 

Create  salivary  cyst  drain _, 

Removal  of  salivary  stone  

Removal  of  salivary  stone  

Removal  of  salivary  stone  

Biopsy  of  salivary  gland _. 

Biopsy  of  salivary  gland _. 

Excision  of  salivary  cyst  

Drainage  of  salivary  cyst  

Excise  parotid  giancVlesion  ..._, 

Excise  parotid  glancVlesion 

Excise  parotid  gland/lesion 

Excise  parotid  gland/lesion  ..._. 

Excise  parotid  glarxVlesion 

Excision  submaxillary  gland  .„, 

Exdsion  sublingual  gland  _, 

Repair  salivary  duct 

Repair  salivary  duct 

Parotid  duct  diversion 

Parotid  duct  diversion _...., 

Parotid  dud  diversion , 

Parotid  dud  diversion- .., 

Injedion  for  salivary  x-ray _, 

Closure  of  salivary  fistula  .., 

Dilation  of  salivary  dud  

Dilation  of  salivary  dud  , 

Ligation  of  salivary  dud 

Salivary  surgery  procedure 

Drainage  of  tonsil  abscess  

Drainage  of  throat  abscess  .._, 
Drainage  of  ttvoat  abscess  ..... 

Biopsy  of  tfiroat , 

Biopsy  of  throat , 

Biojisy  of  upper  nose/throat  .... 
Biopsy  of  upper  noseAhroat  ._, 

Excise  pharynx  lesion _, 

Remove  pfiarynx  foreign  body 

Excision  of  neck  cyst 

Excisk)n  of  neck  cyst 

Remove  tonsils  and  adenokls  . 
Remove  tonsils  and  adenoids  . 

Removal  of  tonsils  _, 

Removal  of  tonsils  „, 

Ftemoval  of  adenokls  ... 

Removal  of  adenokls 

Removal  of  adenokls ~. 

Removal  of  adenokls -. 

Extensive  surgery  of  ttvoat 

Extensive  surgery  of  ttiroat ...... 

Extensive  surgery  of  ttvoat 

Excision  of  tonsil  tags _. 

Excision  of  lingual  tortsil  „ 

Excise  nose/throat  lesion 

Partial  removal  of  pharynx  — 
Reviskm  of  pfiaryngeal  walls  ... 
RevisNxi  of  pftaryngeal  walls  ... 
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'  AH  CPT  codas  «td  descriptors  oopyhght  1 99S  American  Msdical  Association. 
>Capy>igM  1994  Americw  Dental  Association.  All  ngtits  reserved  (00110-09999). 
>•  Indicates  RVUs  are  not  used  tor  Madicare  payment 
"  Indicates  reduction  of  Pradica  Expense  RVUs  as  a  reaui  o<  OBRA  1993. 


8.89 
7.50 
4.17 
1.49 
1.77 
0.00 
1.88 
5.59 
1.51 
2.30 
2.65 
3.65 
2.16 
3.21 
4.47 
0.78 
3.24 
4.41 
2.71 
8:88 

iai2 

18.63 
12.36 
19.88 
6.61 
4.38 
4.06 
5.92 
5.96 
8.64 
11.08 
7.71 
1.25 
4.58 
a77 
1.13 
2.43 

aoo 

1.57 
2.61 
7.60 
1.34 
1.49 
1.19 
153 
2.25 
1.76 
3.20 
6.75 
3.59 
4.10 
3.21 
3.19 
2.49 
2.61 
2.22 
3.10 
8.13 
12.73 
21.88 
2.14 
5.16 
6.01 
11.67 
13.94 
20.68 
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7.41 
5.55 
3.98 
1.99 
1.47 
0.00 
0.96 
2.18 
1.03 
1.83 
2.12 
4.34 
1.10 
2.47 
4.25 
a79 
1.54 
3.24 
2.81 
5.94 
12.68 
14.82 
11.10 
24.12 
7.98 
3.42 
451 
7.34 
4.65 
751 
7.31 
7.66 
0.44 
3.89 
0.39 
0.50 
2.04 
0.00 
0.85 
1.89 
4.45 
0.74 
1.02 
1.09 
1.40 
2.52 
a82 
3.14 
8.47 
3.15 
3.93 
2.64 
3.86 
1.86 
2.36 
1.86 
2.79 
6.69 
10.85 
18.62 
1.89 
2.32 
4.62 
8.99 
10.92 
16.06 
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0.38 
0.49 
a44 

ai7 
ai5 

0.00 

ai2 

0.27 

ai2 

0.22 
0.20 
0.33 
0.12 
0.27 
0.45 

aio 
ai9 

0.38 
0.30 
0.92 
1.68 
1.87 
1.43 
3.21 
0.99 
0.35 
0.50 
0.86 
0.67 
0.94 
1.23 
0.84 
0.04 
0.46 
0.04 
0.06 
0.25 
0.00 

aio 

022 
0.53 

ao8 
ai2 
ai3 
ai6 

0.29 

ao8 

0.47 
1.12 

a32 

0.46 

a33 
a43 

0J27 
025 

aio 
a3i 

0.73 
1.27 
2.22 
021 
026 
0.52 
1.03 
127 
1.83 


Total 


16.68 

13.54 

8.59 

3.65 

3.39 

0.00 

2.96 

8.04 

2.66 

4.35 

4.97 

8.32 

3.38 

5.95 

9.17 

1.67 

4.97 

8.03 

5.82 

15.74 

30.46 

35.32 

24.89 

4721 

15.58 

8.15 

9.17 

14.12 

1128 

17.19 

19.62 

1620 

1.73 

8.93 

120 

1.69 

4.72 

0.00 

2.52 

4.72 

12.58 

2.16 

2.63 

2.41 

3.09 

5.06 

2.66 

6.81 

16.34 

7.0G 

8.49 

6.18 

7.48 

4.62 

522 

4.18 

620 

15.55 

24.85 

42.72 

424 

7.74 

11.15 

21.69 

26.13 

38.57 
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CPTV 
HCPCS2 


42900 


42966 

42960 

42961 

42962 

42970 

42971 

42972 

42999 

43020 

43030 

43045 

43100 

43101 

43107 

43106 

43112 

43113 

43116 

43117 

43118 

43121 

43122 

43123 

43124 

43130 

43135 

43200 

43202 

43804 

43205 

43215 

43216 

43217 

43219 

43220 

43226 

43227 

43228 

43234 

43235 

43239 

43241 

43243 

43244 

43245 

43246 

43247 

43248 

43249 

43250 

43251 

43255 

43258 

43258 

43260 

43261 

43262 

43263 

43264 

43265 

43267 

43268 

432% 


MOO 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repair  throat  woimd 

Reconstruction  o(  throat  — 

Repair  throat,  esoptiagus  

Surgicai  opening  of  ttvoat  

Ck)ntroi  throat  bleeding  

Control  throat  t)lee(fing  ^... 

Control  throat  btoedmg 

Control  nose/throat  bleeding  

Control  nose/ttvoat  bleeding  

Control  noeeAhroal  bleeding  ..... 

Ttvoat  surgery  procedure 

Incision  of  esophagus 

Throat  muscle  surgery 

Inciston  of  esophagus 

Excision  of  esophagus  lesion  .... 
Excision  of  esophagus  lesion  — 

Removal  of  esoplwgus . 

Removal  of  esophagus 

Removal  of  esopttagus 

Removal  of  esophagus 

Partial  rerrwval  of  esophagus  .... 
Partial  removal  of  esophagus  .... 
Partial  removal  of  esophagus  .... 
Partial  removal  of  esophagus  .... 
Parital  removal  of  esophagus  .... 
Partial  removal  of  esophagus  .... 

Removal  of  esophagus 

Removal  of  esophagus  pouch  ... 
Removal  of  esophagus  pouch  ... 

Esophagus  endoscopy 

Esophagus  endoscopy,  biopsy  .. 
Esojshagus  endoscopy  &  inject  . 
Esophagus  erxloscopy/ligaton  .. 

Esophagus  endoscopy  „... 

Esophagus  endosoopy/lesion 

Esophagus  eixioscopy „. 

Esophagus  endoscopy  

Esophagus  endoscopy,  dilation  . 
Esophagus  erxtoscopy.  dilation  . 
Esoptiagus  erxtoscopy,  repair  ... 
Esophagus  erKtoscopy,  ablation 

Upper  Ql  endoscopy,  exam 

Upper  Ql  endoscopy,  diagnosis 

Upper  Ql  endoscopy,  biopsy 

Ujsper  Ql  endoscopy  with  tuiM  ... 
Upper  Ql  endoscopy  &  inject  .... 

Ufsper  Ql  endoscopy/ligation  

Operative  upper  Gl  endoscopy  .. 

Ptoce  gastrostomy  tube 

Operative  upper  Gl  endoscopy  .. 
Upper  Ql  endoscopy/guidewire  . 
Esophagus  endoscopy,  dilation  .. 

Upper  Ql  endoscopy/tunwr 

Operative  ufpper  Ql  endoscopy  .. 
Operative  upper  Gl  endoscopy  .. 
Operative  upper  Gl  endoscopy  . 
Endoscopic  ultrasound  exam  .... 
Endoscopy,b«le  duct/pancreas  ... 
Endoscopy ,bile  duct/pancreas  .... 
Endoscopy.bile  duct/pancreas  .... 
Endoscopy,bile  duct/parx;reas  .... 
Endoscopy,bile  duct/pancreas  .... 
Endoscopy,bile  duct/pancreas  .... 
Endoscopy,bile  duct/pancreas  .... 
Endoscopy,bile  duct/pancreas  .... 
Endoscopy ,bile  duct^nncreas  .... 


Pliysi- 

dan 

work 
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<  Ml  CPT  coda*  md  dnaMon  oopynght  1995  Amahcan  Medk^  Awooahon. 
''Copyngm  1994  AmafkM  Danw  Asacxaainn.  All  hghtt  raaarvad  (001  i(M)9999). 
'tlndlrMHRVUaaiano  uaad tar MMk:ara  paymant 

radbelion  of  f  raclie*  Ei^anaa  RVUa  a*  a  iMuN  d  OeRA  1 993. 


4.98 

7.70 

&21 

6.50 

2.28 

5.18 

6.64 

4.78 

5.S6 

6.55 

0.00 

7.72 

7.15 

18.83 

8.47 

15.1 1 

27.20 

32.64 

29.67 

33.63 

29.67 

28.47 

31.66 

27.69 

27.69 

31.65 

24.73 

10.68 

15.11 

1.59 

1.89 

3.77 

3.79 

2.60 

2.40 

2.90 

2.80 

2.10 

.  2.34 

3.60 

3.77 

2.01 

2.39 

2.69 

2.59 

4.57 

4.59 

3.39 

4.33 

3.39 

3.1  S 

2.90 

3.20 

3.70 

4.40 

4.55 

4.89 

5.96 

6.27 

7.39 

6.19 

8.90 

8.90 

7.39 

7.39 

6.04 


426 

9.86 

6.34 

3.32 

1.08 

1.75 

5.98 

1.03 

2.90 

4.55 

0.00 

6.58 

•9.15 

12.45 

6.19 

9.48 

22.50 

25.27 

21.65 

25.27 

25.27 

25.27 

25.27 

21.36 

21.36 

25.27 

22.50 

10.51 

11.72 

•2.04 

•2.41 

•4.83 

2.70 

•3.33 

•3.58 

•3.58 

•3.58 

•2.68 

•3.00 

•4.61 

4.79 

•2.57 

•3.07 

•3.44 

•3.31 

5.63 

3.47 

•4.34 

•5.55 

•4.34 

•4.03 

3.73 

•4.60 

•4.60 

5.63 

5.41 

4.02 

5.98 

5.98 

9.00 

5.83 

8.92 

6.82 

7.41 

8.72 

7.35 


Mal- 
practice 
RVUs 


0.48 
1.10 
0.93 
0.43 
0.12 
0.19 
0.68 
0.10 
0.34 
0.73 
0.00 
0.71 
1.21 
2.36 
0.95 
1.88 
4.42 
4.77 
4.22 
4.77 
4.77 
4.77 
4.77 
4.19 
4.19 
4.77 
4.42 
41.60 
2.17 
0.26 
0.31 
0.36 
0.16 
0.46 
0.37 
0.37 
0.34 
0.27 
0.26 
0.34 
0.38 
0.30 
0.29 
0.33 
0.38 
0.39 
0.41 
0.40 
0.51 
0.38 
0.35 
0.30 
0.43 
0.43 
0.38 
0.38 
0.35 
0.39 
0.39 
0.58 
0.38 
0.61 
0.49 
0.48 
0.56 
0.51 


Total 


9.72 

18.66 

15.48 

10.25 

3.48 

7.12 

13.30 

5.91 

8.80 

11.83 

0.00 

15.01 

17.51 

33.64 

15.61 

26.47 

54.12 

62.68 

55.54 

63.67 

59.71 

58.51 

61.69 

53.24 

53.24 

61.69 

51.65 

22.79 

29.00 

3.89 

4.61 

8.96 

6.67 

6.39 

6.35 

6.85 

6.72 

5.05 

5.60 

8.55 

8.94 

4.88 

5.75 

6.46 

6.28 

io.se 

8.47 

8.13 

10.39 

8.11 

7.53 

6.93 

8.23 

8.73 

10.41 

10.34 

9.26 

12.33 

12.64 

16.97 

12.40 

18.43 

16.21 

15.28 

16.67 

13.90 


QiotMy 
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000 
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000 
000 
000 


Update 


s 
s 
s 
s 
s 
s 
s 

N 

s 
s 
s 
s 
s 
s 
s 

I 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
tJ 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


43271 

43272 

43300 

43305 

43310 

43312 

43320 

43324 

43325 

43326 

43330 

43331 

43340 

43341 

43350 

43351 

43362 

43360 

43361 

43400 

43401 

43405 

43410 

43415 

43420 

43425 

43450 

43453 

43456 

43458 

43460 

43499 

43500 

43501 

43502 

43510 

43520 

43600 

43605 

43610 

43611 

43620 

43621 

43622 

43631 

43632 

43633 

43634 

43635 

43638 

43639 

43640 

43641 

43750 

43760 

43761 

43800 

43810 

43820 

43825 

43830 

43831 

43832 

43840 

43842 

43843 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Endoscopy .bHe  duct/pancreas  .. 
Endoscopy.bile  duct/pancreas  .. 

Repair  of  esophagus  -. 

Repair  esophagus  and  fistula  ... 

Repair  of  esoptiagus  

Repair  esophagus  and  fistula  ... 

Fuse  esophagus  &  stomach 

Revise  esoptiagus  &  stomach  .. 
Revise  esoptiagus  &  stomach  .. 
Revise  esoptiagus  &  stomach  .. 

Repair  of  esoptiagus  „ 

Repair  of  esophagus  

Fuse  esoptiagus  &  intestine 

Fuse  esophagus  &  intestine  

Surgical  opening,  esophagus  ... 
Surgical  opening,  esojstiagus  ... 
Surgical  opening,  esophagus  ... 

Gastrointestinal  repair .... 

GastrointestinaJ  repair 

Ligate  esophagus  veins 

Esoptiagus  surgery  for  veins  .... 

Ligate/staple  esophagus 

Repair  esophagus  wound 

Repair  esophagus  wound 

Repair  esophagus  opening  ....... 

Repair  esophagus  opening 

Dilate  esophagus 

Dilate  esophagus 

Dilate  esoptiagus  

Dilation  of  esophagus 

Pressure  treatment  esoptiagus 
Esophagus  surgery  procedure  , 
Surgical  opening  of  stomach  .... 

Surgical  repair  of  stomach 

Surgical  repair  of  stomach 

Surgical  opening  of  stomach  .... 

Incision  of  pyloric  muscle  ».. 

Biopsy  of  stomach  

Biopsy  of  stomach  „ 

Excision  of  stomach  lesion  

Excision  of  stomach  lesion 

Removal  of  stomach 

Removal  of  stomach 

Removal  of  stomach 

Removal  of  stomach,  partial  .... 

Removal  stomach,  partial  

Removal  stomach,  partial 

Removal  stomach,  partial ~. 

Partial  removal  of  stomach 

Partial  removal  of  stomach 

Removal  stomach,  partial  

Vagotomy  &  pylorus  repair 

Vagotomy  &  pylorus  repair 

Place  gastrostomy  tutie _. 

Change  gastrostomy  tube  

Reposition  gastrostomy  tube  ~. 

Reconstruction  of  pylorus _. 

Fusion  of  stomach  and  bowel  . 
Fusion  of  stomach  and  bowel  . 
Fusion  of  stomach  and  bowel  . 

Place  gastrostomy  tube 

Place  gastrostomy  tut)e 

Place  gastrostomy  tube 

Repair  of  stomach  lesion  . 

Gastroplasty  for  obesity  ... 

Gastroplasty  for  otjesity  .... 


Physi- 
cian 
woilc 
RVUs  3 


'  AU  CPT  coda*  and  descriptor*  copyrtgW  1995  American  Ma**  Amoo^oO;^ 
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»f  \racttm  RVUs  are  not  used  tor  Medicare  payment 
<*  Indlcataa  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA 1993. 


7.39 

7.39 

8.72 

16.14 

24.20 

27.26 

14.49 

15.18 

14.63 

14.37 

14.27 

14.73 

14.16 

15.26 

11.25 

13.42 

10.92 

26.06 

29.67 

15.56 

16.26 

14.84 

9.61 

15.86 

10.19 

15.58 

1.38 

1.51 

3.52 

3.06 

3.80 

0.00 

7.60 

13.85 

15.82 

9.27 

7.00 

1.91 

8.23 

10.11 

12.43 

21.03 

21.47 

22.62 

18.10 

18.10 

18.54 

19.89 

2.06 

20.15 

20.64 

13.28 

13.28 

5.71 

1.10 

2.01 

9.41 

10.08 

10.43 

13.28 

4.84 

6.41 

10.68 

10.45 

13.76 

13.76 


Pracne 
experse 
RVijsV 


Mal- 
practice 
RVUs 


7. 
B 

•11.17\ 

13.71^ 

16.99 

13.72 

11.68 

11.88 

11.61 

7.52 

11.36 

14.33 

12.44 

9.90 

7.88 

8.77 

8.86 

21.36 

25.27 

10.82 

9.59 

14.33 

8.90 

12.74 

5.88 

9.94 

0.68 

1.51 

2.47 

•1.52 

1.67 

0.00 

6.13 

8.58 

8.58 

8.29 

4.48 

0.50 

5.91 

8.17 

8.J7 

15.38 

15.38 

15.38 

12.42 

12.42 

12.42 

20.83 

1.08 

12.75 

12.75 

10.34 

10.34 

4.35 

0.69 

1.06 

6.85 

7.64 

8.29 

11.08 

•6.19 

5.20 

7.95 

7.84 

13.72 

13.72 


0.50 

0.42 

1.70 

1.78 

323 

2.30 

2.05 

2.53 

229 

1.75 

2.39 

2.64 

2.52 

-1.56 

1.15 

1.53 

1.47 

4.19 

4.77 

1.63 

1.93 

2.64 

1.54 

2.52 

0.78 

1.71 

0.05 

0.11 

0.24 

027 

0.15 

0.00 

1.20 

1.83 

1.63 

0.94 

0.87 

0.05 

1.29 

1.71 

1.71 

3.19 

3.19 

3.19 

2.66 

2.66 

2.66 

4.57 

026 

2.73 

2.73 

2.19 

2.18 

0.56 

0.09 

025 

1.47 

1.53 

1.75 

2.30 

1.19 

0.93 

1.36 

1.66 

2.93 

2.93 


Total 


15.52 

13.41 

21.59 

31.63 

44.42 

43.28 

2822 

29.59 

28.53 

23.64 

28.02 

31.70 

29.12 

26.72 

2028 

23.72 

2125 

51.61 

59.71 

28.00 

27.78 

31.81 

20.05 

31.12 

16.85 

2723 

2.11 

3.13 

6.23 

4.85 

5.62 

0.00 

14.93 

24.26 

26.23 

18.50 

12.35 

2.46 

15.43 

19.99 

22.31 

39.60 

40.04 

41.39 

33.18 

33.18 

33.62 

45.29 

3.40 

35.63 

36.12 

25.81 

25.80 

10.62 

1.88 

3.32 

17.73 

1925 

20.47 

26.66 

1222 

12.54 

19.99 

19.95 

30.41 

30.41 
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ApOENOUM  B.— Relative  Value  Units  (RVUs)  and  Related  Inforpwiation— Continued 


CPTV 
HCPCS2 


43846 
43847 
43848 

43860 
43866 

43860 
43865 
43870 
43880 
43999 
44005 
44010 
440f5 
44020 
44021 
44025 
44060 
44055 
44100 
44110 
44111 
44120 
44121 
44125 
44130 
44139 
44140 
44141 
44143 
44144 
44145 
44146 
44147 
44150 
44151 
44152 
44153 
44155 
44156 
44160 
44300 
44310 
44312 
44314 
44316 
44320 
44322 
44340 
44345 
44346 
44360 
44361 
44363 
44364 
44365 
44366 
44369 
44372 
44373 
44376 
44377 
44378 
44380 
44382 
44385 
44386 


MOD 


'AaCf>Tced««id( 
*Cepyi«gMl«M/ 

I  fvducflon  < 


status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Qastric  t>ypass  for  obesity 

Gastric  t)ypass  (or  obesity 

Revision  gastroplasty 

Revise  stoniact>-bo«Ml  tiision 

Revise  stomach-bowel  fusion 

Revise  stomach-txMvel  fusion  .... 

Revise  stomach-bowel  fusion 

Repair  stomach  opening 

Repair  stomactvbowel  fistula . 

Stomach  surgery  procedure 

Freeing  01  bowel  adhesion  ... 

Incision  o(  small  bowel  „ 

Insert  needto  catheter,  bowel 

Exploration  of  small  bowel 

Decompress  smal  bowel 

incision  of  large  tXMvel 
Reduce  bowel  obstruction  ..„ 
Correct  malroiation  of  bowel 

Biopsy  of  bowel  .^. 

Excision  of  bowel.  lesion<s) 

Excision  of  bowel' lesion(s)  

Removal  of  small  intestine ..„ 

Removal  of  small  intestine 

Removal  of  smaN  intestine 

Bowel  to  bowel  fusion :, 

Mobilization  of  colon  ...^ 

Partial  removal  of  colon 

Partial  removal  of  colon  „. 

Partial  rerTK>val  of  colon . 

Partial  removal  of  colon 

Partial  removal  of  colon  . .. 

Partial  removal  of  colon 

Partial  removal  of  colon 

Removal  of  colon _„... 

Removal  of  cdon/ileostomy 

Removal  of  colon/iieostomy 

Removal  of  colon/ileostomy ... 

Removal  of  colon 

Removal  of  colorVileoslomy 

Removal  of  colon 

Open  bowel  to  skin .> 

lleostomy/jejurKJStomy  

Revision  of  Ileostomy 

Revision  of  ileostomy  ..._. 

Devise  bowel  pouch  

Colostomy  „ . 

Colostomy  with  biopsies 

Revision  of  colostomy 

Revision  of  colostomy 

Revision  of  colostomy 

SmaH  bowel  erxloscopy 

Small  bowel  endoscopy,  biopsy  .. 

Small  bowel  erKloscopy 

Small  bowel  endoscopy 

Small  bowel  endoscopy 

SmaH  bowel  endoscopy 

Small  bowel  endoscopy 

Small  bowel  endoscopy _ 

Small  bowel  endoscopy 

Small  bowel  endoscopy 

SmaH  bowel  endoscopy 

SmaH  bowel  endoscopy 

SmaH  bowel  endoscopy 

Small  bowel  endoscopy 

Endoscopy  of  bowel  pouch  

Endoscopy,  bowel  pouch,  biopsy 


Physi- 
cian 
woitc 
RVUs  3 
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17.84 

19.87 

K.10 

18.14 

19.15 

18.14 

19.15 

6.56 

18.14 

0.00 

12.52 

9.24 

2.62 

10.69 

10.83 

11.07 

10.05 

11.92 

2.0t 

9.01 

11.05 

13.15 

4.45 

13.15 

11.09 

2.23 

16.97 

17J6 

15.00 

15.00 

21.29 

22.22 

16.23 

19X>4 

17.95 

22.98 

24.69 

22.09 

20.48 

14.09 

7.77 

10.07 

5.34 

9.77 

13.59 

11.39 

10.31 

4.92 

10.05 

11.13 

2.92 

3J23 

3.94 

4.22 

3.73 

4.97 

5.09 

4.97 

3.94 

5.69 

5.98 

7.71 

1.51 

1.82 

1.82 

2.12 


Practice 
•xperoe 
RVUs* 


14.8& 

14.60 

14.80 

11.64 

10.44 

11.46 

13.38 

5.77 

8.25 

0.00 

8.28 

6.91 

3.22 

7.81 

7.00 

7.74 

7.77 

7.66 

1.38 

7.67 

9.67 

9.46 

2J2 

10.75 

8.67 

1.17 

11.37 

11.86 

12.26 

12.06 

13.25 

14.98 

15.34 

14.84 

10.21 

15.44 

19.35 

16.65 

\].40 

12.44 

6.03 

7.88 

3.08 

6.68 

9.64 

7.46 

9.07 

1.68 

4.84 

6.65 

•3.74 

•4.14 

2.99 

4.73 

4.73 

5.86 

•6.52 

5.83 

•5.03 

4.05 

4.26 

5.27 

•1.94 

•2.33 

•2J3 


Mal- 
practice 
RVUs 


3.30 
3.30 
3.30 
2.25 
2.28 
2.^1 
2.98 
1.14 
1.76 
0.00 
1.75 
1.42 
0.45 
1.65 
1.48 
1.61 
1.64 
1.60 
0.13 
1.58 
2.14 
2.02 
0.54 
2.28 
1.86 
0.27 
2.40 
2.55 
2.62 
2.53 
2.78 
3.14 
3.30 
3.17 
2.22 
3.36 
3.63 
3.50 
2.52 
2.68 
1.29 
1.66 
0.45 
1.21 
1.43 
1.57 
1.88 
0.35 
1.03 
1.38 
a32 
0.34 
0.36 
0.72 
0.72 
0.45 
0.50 
0.67 
0.50 
0.26 
0.28 
0.35 
0.22 
0.29 
0.34 
0.15 


Total 


35.94 

37.97 

40.20 

32.03 

31.87 

32.11 

35.52 

13.47 

28.15 

0.00 

22.55 

17.57 

6.29 

20.15 

19.31 

20.42 

19.46 

21.18 

3.52 

18.26 

22.86 

24.63 

7.31 

26.18 

21.62 

3.67 

30.74 

31.77 

29.88 

29.59 

37.32 

40.34 

34.87 

37.05 

30.38 

41.78 

47.67 

42.24 

34.40 

29.21 

15.09 

19.61 

8.87 

17.66 

24.66 

20.42 

21.26 

6.95 

15.92 

19.16 

6.98 

7.71 

7.29 

9.67 

9.18 

1128 

12.11 

11.47 

9.47 

10.00 

10.52 

13.33 

3.67 

4.44 

4.49 

3.81 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
000 
090 
090 
090 
ZZZ 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
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Update 
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N 
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S 
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S 
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S 
8 
8 
8 
S 
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S 
8 
8 
S 
8 
8 
S 
8 
8 
S 
8 
8 
8 
S 
8 
8 
8 
8 
S 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
8 
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CPTV 
HCPCS« 


44388 

44389 

44390 

44391 

44392 

44393 

44394 

44500 

44602 

44603 

44604 

44605 

44615 

44620 

44625 

44640 

44650 

44660 

44661 

44680 

44799 

44800 

44820 

44850 

44899 

44900 

44950 

44955 

44960 

45000 

45005 

45020 

45100 

45108 

45110 

45111 

45112 

45113 

45114 

45116 

45120 

45121 

45123 

45130 

45135 

45150 

45160 

45170 

45190 

45300 

45303 

45305 

45307 

45308 

45309 

45315 

45317 

45320 

45321 

45330 

45331 

45332 

45333 

45334 

45337 

45338 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Colon  erxloscopy „ 

CokXKXscopy  with  biopsy „ 

Colonoscopy  for  foreign  body  ..... 

Cdorxiscopy  for  bleeding 

Colormscopy  &  polypectomy  

ColorK>scopy,  lesion  rerrxyval 

Colonoscopy  wisnare  

Intro,  gastrointestinal  tube  

Suture,  smaH  intestine  -... 

Suture,  small  intestine  ....... 

Sutijre,  large  intestine .... 

Repair  of  bowel  lesion 

Intestinal  stricturoptasty  

Repair  txnvel  opening .......... 

Repair  bowel  opening 

Repair  bowel-skin  fistula 

Repair  bowel  fistula  

Repair  bowel-bladder  fistijia 

Repair  tx>wel-t>ladder  fistula 

Surgical  revision,  intestine 

Intestine  surgery  procedure 

Exciskxi  of  bowel  pouch 

Excision  of  mesentery  lesion 

Repair  of  mesentery 

Bowel  surgery  procedure 

Drainage  of  appendix  abscess  ... 

ApperKlectomy  

Appendectomy . ...... 

Appendectomy „ 

Drainage  of  peKnc  atscess  

Drair^age  of  rectal  abscess _.. 

Drainage  of  rectal  abscess 

Biopsy  of  rectum 

RenfX)val  of  anorectal  lesion 

Removal  of  rectum  _..., 

Partial  removal  of  rectum  

Removal  of  rectum  _.., 

Partial  proctectomy _..., 

Partial  removal  of  rectum 

Partial  renxwal  of  rertum  , 

Removal  of  rectum  

Removal  of  rectum  and  colon ..... 

Partial  proctectomy 

Excision  of  rectal  prolapse  

Excision  of  rectal  prolapse 

ExcisKjn  of  rectal  stricture 

Excision  of  rectal  lesion , 

Excisk>n  of  rectal  lesion 

Destruction,  rectal  tumor  

Proctosigmoidoscopy -.... 

Proctosigmoidoscopy 

Proctosigmoidoscopy;  biopsy  .... 

Proctosigmoidoscopy 

Proctosigmoidoscopy 

Proctosigmoidoscopy 

ProctosigmokJoscopy 

Proctosi^TXMdoscopy 

Proctosigmokloscopy 

ProctosignrK)kJoscopy 

Sigmokjoscopy,  diagnostic  

Sigmoidoscopy  and  bk>psy .... 

Sigmokioscopy 

Sigmokjoscopy  &  polypectomy  .. 

SigmokJoscopy  for  bleeding  

Sigmokjoscopy,  decompresskxi 
SigmokJoscopy ». 


*  All  CPT  codas  arKl  daacripKt*  oopyhght  1 995  Amencan  Medici  Associaliarv^ 
*Capyng(<t  1994  Amaricwi  Danlal  Astocialion.  All  ng/m  rescrvad  (001 1 0-09999). 
*(  Indk^aM  RVUs  ara  not  usad  tor  Modicsfe  paymanl 
*'  tnHcUn  raduction  o(  Praclica  Expanaa  RVUs  as  a  result  at  OBRA  1993. 


Physi- 
cian 
work 
RVUs  3. 

Practfce 
expense 
RVUs* 

Mal- 
practice 
RVUs 

Total 

Gk)bal 
penod 

U 

2.82 

•3.61 

0.50 

6.93 

000 

8 

3.13 

'4.00 

0.45 

7.58 

000 

N 

3.83 

2.63 

028 

6.74 

000 

N 

4.32 

5.26 

0.53 

10.11 

000 

N 

3.82 

•5.16 

0.70 

9.68 

000 

N 

4.84 

5.41 

0.70 

10.95 

000 

N 

4.43 

•5.16 

0.70 

10.29 

000 

N 

0.49 

0.36 

0.02 

0.87 

000 

N 

9.72 

7.65 

1.62 

18.99 

090 

8 

12.94 

9.09 

1.96 

23.99 

090 

S 

12.94 

7.87 

1.67 

22.48 

090 

S 

13.91 

9.37 

2.02 

25.30 

090 

S 

12.89 

6.74 

1.57 

2120 

090 

S 

9.65 

5.97 

126 

16.88 

090 

S 

12.10 

9.58 

2.03 

23.71 

090 

S 

13.34 

6.54 

1.35 

21.23 

090 

S 

13.76 

7.33 

1.46 

22.55 

090 

S 

13.14 

8.34 

121 

22.69 

090 

S 

15.44 

13.94 

2.52 

31.90 

090 

S 

12.41 

9.71 

2.14 

24.26 

090 

S 

0.00 

0.00 

0.00 

0.00 

YYY 

S 

10.12 

5.24 

1.08 

16.44 

090 

S 

9.31 

5.80 

121 

16.32 

090 

S 

8.64 

5.60 

1.18 

15.42 

090 

S 

0.00 

0.00 

0.00 

0.00 

YYY 

S 

7.86 

428 

0.88 

13.02 

090 

S 

6.06 

4.89 

1.01 

11.96 

090 

S 

1.53 

•1.96 

0.60 

4.09 

777 

s 

9.78 

5.89 

124 

16.91 

090 

s 

4.28 

1.59 

024 

6.11 

090 

s 

1.96 

1.29 

021 

3.46 

010 

s 

4.40 

2.61 

0.51 

7.52 

090 

s 

3.38 

1.88 

0.35 

5.61 

090 

s 

4.28 

2.66 

0.53 

7.47 

090 

s 

21.68 

16.32 

3.43 

41.43 

090 

s 

14.97 

11.77 

2.49 

29.23 

090 

s 

24.02 

16.06 

3.36 

43.44 

090 

s 

24.69 

16.06 

3.36 

44.11 

090 

s 

21.20 

15.39 

324 

39.83 

090 

s 

19.09 

10.77 

2.34 

32.20 

090 

s 

22.78 

16.39 

3.54 

42.71 

090 

s 

24.96 

10.79 

2.01 

37.76 

090 

s 

13.27 

11.77 

2.49 

27.53 

090 

s 

13.03 

8.92 

1.79 

23.74 

090 

s 

15.36 

15.95 

3.50 

34.81 

090 

s 

5.26 

3.38 

0.63 

927 

090 

s 

12.34^         7.46 

1.56 

21.36 

090 

s 

9.40 

4.62 

0.96 

14.98 

090 

s 

7.91 

5.09 

1.06 

14.06 

090 

s 

0.70 

0.55 

0.07 

1.32 

000 

s 

0.50 

•0.64 

0.12 

126 

000 

s 

1.01 

0.84 

0.14 

1.99 

000 

s 

1.71 

127 

0.18 

3.16 

000 

s 

1.51 

1.13 

020 

2.84 

000 

s 

2.01 

1.13 

020 

3.34 

ooo 

s 

2.54 

1.19 

0.18 

3.91 

000 

s 

2.73 

126 

0.19 

4.18 

000 

s 

2.88 

1.87 

0.34 

5.09 

000 

s 

2.12 

1.47 

027 

3.86 

000 

8 

0.96 

•123 

0.12 

2.31 

000 

N 

1.26 

•1.61 

0.15 

3.02 

000 

N 

1.96 

1.76 

0.16 

3.88 

000 

N 

1.96 

224 

026 

4.46 

000 

N 

2.99 

2.71 

023 

5.93 

000 

N 

2.36 

•3.03 

0.38 

5.77 

000 

N 

2.57 

224 

026 

5.07 

000 

N 

Update 
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CPTV 
HCPCS* 


45339 
45366 

45378 
45379 
45380 
45382 

45383 

45384 

45385 

45600 

45605 

45620 

45540 

45541 

45660 

45560 

45562 

45563 

45800 

45805 

45820 

45825 

45900 

45906 

45910 

45915 

45990 

46030 

46040 

46045 

46060 

46060 

46070 

46080 

46083 

46200 

46210 

46211 

46220 

46221 

46230 

46250 

46255 

46257 

46258 

46260 

46261 

46262 

46270 

46275 

46280 

46285 

46288 

46320 

46600 

46600 

46604 

46606 

46608 

46610 

46611 

46612 

46614 

46615 

46700 

46705 


MOO 


gt#HMf 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
..  A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Mscflpiion 


Surgical  colonoscopy .... 

Cotonosoopy  and  biopsy  ~.. 

Colonoacopy.  conlrol  Moodng  .. 

Coionoscopy.  lesion  removal 

Coionoecopy 

Cotonosoopy,  lesion  removal 

Repaff  of  redum  _..........«..«.«, 

Repair  of  rectum 

Treatment  of  rectai  proiapee  

Correct  rectal  prolapae ~ 

Correct  rectal  prolapse  ~ ».. 

Repair  redum;  remove  sigmoid . 

Repair  of  redocele 

Exploraiion/tepair  of  rectum  ...... 

Exploratfon/tepair  of  redum  

Repair  redunibtadder  fistula 

RefMir  llsluia;  colostomy  

Repair  redourelhral  fistula  ._..-. 

Repair  fistula:  coioetomy 

Reduction  of  rectai  prolapse 

Dlation  of  anal  sphincter 

DIation  of  rectal  narrowing 

Remove  rectal  obstruction 

Rectum  surgery  procedure 

Removal  of  rectal  marker  

Incision  of  rectal  abscess 

Incision  of  rectal  abscess  — ..... 

Incision  of  anal  atMcess  , 

Incision  of  redal  abecess  

Incision  of  anal  septum _.. 

Incision  of  anal  sptancter 

Incise  external  hemorrtKiid 

Removal  of  anal  fissure -.... 

Removal  of  anal  crypt ,... 

Removal  of  anal  crypts 

Removal  of  anal  tab  „,..__, 

I  igwiion  of  hemorrtioid(s) ....»_... 

Removal  of  anal  tabs 

Hemontwidectomy 
Hemorrtwidectomy 


'AiCPT 

*Camri||f«l9»« 

»<lnat<iiRVU» 


dM  ulplois  mpyiii^il  19B6  AfiMrtcsn  Mtdnl  AnocWiofi. 
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Remove  hemorrtwids  &  fissure  . 
Remove  hemorrtiOids  &  fistula  .. 

Hemorrhoidectomy 

Remove  hemontioidp  &  fissure  . 
Remove  hemorrttoids  &  fistula  .. 

Removal  of  anal  fistula ~... 

Removal  of  anal  fistula ». 

Removal  of  anal  fistula 

Removal  of  anal  fistula 

Repair  aral  fistula 

Removal  of  hemorrhoid  clot  — 

Injection  into  hemorrtwids  

Diagnostic  arK>scopy 

Arwscopy  and  dilation  _... 

ArKJScopy  arxj  biopsy  

Anoscopy;  renx>ve  foreign  body 

Anoscopy;  remove  lesion  „.. 

Anoscopy  

Anoscopy;  remove  lesions  .—.... 
Anoscopy;  control  bleedwig  ^.... 

Anoscopy  „ 

Repair  of  anal  stricture  

Repair  of  anal  stricture _... 


Physi- 
cian 


RVUss 


3.14 
3.52 
3.70 
4.72 
4.01 
5.73 
5.87 
4.70 
5.31 
6.59 
5.54 
0.55 
11.98 
9.79 
13.38 
7.48 
11.13 
17.55 
12.75 
15.08 
13.31 
15.45 
1.68 
1.51 
1.86 
2.09 
0.00 
1.20 
4J0 
3.91 
1.14 
5.03 
2.63 
2.35 
1.35 
3.02 
2.52 
4.07 
\J5^ 
1.38 
2.52 
4.29 
4.95 
5.87 
6.26 
6.70 
6.54 
6.77 
3.51 
4.35 
5.63 
3.88 
6.83 
1.58 
1.53 
0.50 
1.31 
0.81 
1.51 
1.32 
1.81 
2.34 
2.01 
2.68 
6.40 
6.38 


Practice 
expense 
RVais* 


3.24 

1.17 
4.13 
5.33 
4.79 
5.87 
5.92 
•6.65 
•6.65 
5.95 
6.29 
0.61 
9.89 
10.17 
11.49 
4.79 
8.09 
12.77 
9.82 
12.32 
8.98 
9.87 
0.58 
0.71 
0.87 
0.78 
0.00 
0.40 
1.69 
1.85 
0.60 
5.35 
1.37 
2.13 
0.63 
3.29 
0.77 
1.90 
0.63 
0.66 
0.83 
2.84 
4.72 
5.23 
5.87 
6.07 
6.62 
6.72 
1.87 
5.50 
6.08 
2J28 
3.57 
0.70 
0J2 
028 
0.38 
0.36 
1.07 
0.85 
0.85 
1.39 
1.55 
1.55 
6.14 
3.60 


practice 
RVUs 


0.31 
0.10 
0.39 
0.45 
0.40 
0.41 
0.50 
0.58 
0.58 
1.21 
1.23 
0.10 
2.10 
2.04 
2.38 
0j98 
1.58 
2.49 
1.45 
2.39 
1.23 
1.66 
0.11 
0.12 
0.13 
0.09 
OJOO 
0.07 
0.34 
0.38 
0.11 
1.12 
0.33 
0.43 
0.08 
0.66 
0.14 
0.38 
0.12 
0.14 
0.12 
0.52 
0.85 
1.08 
1.22 
1.25 
1.34 
1.39 
0.37 
1.13 
1.24 
0.43 
0.83 
0.11 
0.06 
0.03 
0.06 
0.06 
0.12 
0.15 
0.15 
0.20 
0.25 
0.25 
1.24 
0.77 


Total 


4.79 

622 

10.50 

9.20 

12.01 

12.29 

11.93 

1234 

13.75 

13.06 

1.26 

23.97 

22.00 

27.25 

13Ji5 

20.80 

32.81 

24.02 

29.79 

23.52 

26.98 

2.37 

2.34 

2.86 

2.96 

0.00 

1.67 

6.93 

6.14 

1.85 

11.50 

4.33 

4.91 

2.06 

6.97 

3.43 

6.35 

2.26 

2.18 

3.47 

7.65 

10.52 

12.18 

13.35 

14.02 

14.50 

14.88 

5.75 

10.96 

12.95 

6.59 

11.23 

2.39 

1.91 

0.81 

1.75 

1.23 

2.70 

2.32 

2.81 

3.93 

3.81 

4.48 

13.78 

10.75 


Globar 
period 
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000 
090 
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090 
090 
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010 
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N 
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CPTV 
HCPCS2 


46715 
46716 
46730 
46735 
46740 
46742 
46744 
46746 
46748 
46750 
46751 
46753 
46754 
46760 
46761 
46762 
46900 
46910 
46916 
46917 
46922 
46924 
46934 
46935 
46936 
46937 
46938 
46940 
46942 
46945 
46946 
46999 
47000 
47001 
47010 
47015 
47100 
47120 
47122 
47125 
47130 
47133 
47134 
47135 
47136 
47300 
47350 
47355 
47360 
47361 
47362 
47399 
47400 
47420 
47425 
47460 
47480 
47490 
47500 
47505 
47510 
47511 
47525 
47530 
47550 
47552 


MOO 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
R 
R 
R 
A 
A 
0 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repair  of  arwvaginal  fistula  ... 
Repair  of  anovaginal  fistula  ... 
Construction  of  abserrt  anus  .. 
Construction  of  absent  anus  .. 
Co(«truction  of  abserA  anus  .. 

Repair,  imperforated  anus 

Repair,  cloacal  arwrrtaly  

Repair,  cloacal  anomaly 

Refjair,  cloacal  anomaly 

Repair  of  anal  sphincter  

Repair  of  anal  sphincter  

Reconstruction  of  anus 

Removal  of  suture  from  anus 

Repair  of  anal  sphincter  

Repair  of  anal  sphincter  

Implant  artificial  sphincter 

Destruction,  anal  lesion(s) 

Destruction,  anal  lesion(s)  ..... 
Cryosurgery,  anal  lesion(s)  .... 
Laser  surgery,  anal  leston(s)  . 

Excision  of  anal  lesion(s) 

Destruction,  anal  lesion(s) 

Destruction  of  herTK>rrtx)ids  ... 
Destruction  of  hemorrtx)ids  .... 
Destruction  of  hemorrtxxds  ... 
Cryottierapy  of  rectal  lesion  ... 
Cryotherapy  of  rectal  lesion  ... 

Treatment  of  anal  fissure 

Treatment  of  anal  fissure 

Ligation  of  hemorrhoids 

Ligation  of  hemorrtx>ids 

Anus  surgery  procedure 

Needle  biopsy  of  liver .. 

Needle  biopsy,  liver 

Drainage  of  liver  lesion 

Inject/aspirate  liver  cyst  

Wedge  biopsy  of  liver 

Partial  removal  of  Nver 

Extensive  removal  of  liver 

Partial  removal  of  liver 

Partial  removal  of  liver 

Removal  of  donor  liver  

Partial  removal,  dorxx  liver .... 

Transplantation  of  liver 

Transplantation  of  liver 

Surgery  for  liver  lesion ..... 

Repair  liver  wound 

Repair  liver  wound 

Rejsair  liver  wound ._ 

Repair  liver  wound 

Repair  liver  wourxl 

Liver  surgery  procedure 

Incision  of  liver  duct 

Incision  of  bile  duct 

Incision  of  bile  duct 

Incise  bile  duct  sphincter 

Incision  of  gallbladder 

Incision  of  gallbladder 

Injection  for  liver  x-rays 

Irijection  for  liver  x-rays 

Insert  catheter,  bile  dud 

Insert  bile  duct  drain 

Change  bile  duct  catheter  

Revise,  reinsert  bile  tube 

Bile  duct  endoscopy  ~. 

Biliary  endoscopy,  ttvu  skin  ... 


Ptiysi- 
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wori( 
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'  AN  CPT  codM  «nd  dMCripiocB  oopyrigM  1995  American  Medical  Associalion. 
^CopyrigM  1904  AineftCMi  Denial  Asaodatkir.  All  nghts  reserved  (001 1 0-00909). 
*«  Irxfcalea  RVUs  are  not  used  lor  Medic aro  payment 
*•  Indicates  reductior  o(  Practice  Expense  RVUs  as  a  resuti  o(  OBRA  1993. 


6.73 

11.58 

20.54 

24.91 

22.08 

27.82 

31.23 

34.17 

38.07 

7.35 

7.78 

6.04 

1.51 

10.61 

10.16 

9.26 

1.81 

1.81 

1.81 

1.81 

1.81 

2.71 

3.84 

2.40 

4.17 

2.66 

4.42 

2.29 

2.01 

3.06 

4.04 

0.00 

1.90 

1.90 

8.75 

8.78 

6.75 

19.99 

32.54 

28.68 

31.56 

0.00 

39.15 

77.61 

64.04 

8.75 

11.29 

0.00 

15.34 

28.00 

10.00 

0.00 

18.90 

15.31 

14.79 

14.41 

8.05 

6.04 

1.96 

a76 

7.39 

9.91 

5.41 

5.41 

3.02 

6.04 


Practice 

expense 

RVUs* 


3.51 

6.05 

10.74 

13.04 

11.55 

19.75 

22.17 

24.26 

27.03 

6.00 

4.07 

4.89 

1.48 

6.80 

6.83 

5.72 

0.39 

0.64 

0.67 

1.94 

1.28 

2.56 

1.19 

1.62 

2.29 

2.35 

2.50. 

0.51 

0.46 

0.63 

0.94 

0.00 

1.40 

1.40 

6.75 

6.76 

3.29 

12.00 

17.58 

17.43 

19.19 

0.00 

20.48 

54.48 

33.50 

7.67 

7.46 

O.tX) 

10.93 

14.64 

5.23 

0.00 

8.53 

9.48 

11.71 

15.54 

7.60 

3.57 

1.51 

•0.98 

2.87 

2.87 

1.59 

1.51 

1.56 

1.36 


Mal- 

practKe 

RVUs 


0.82 
1.40 
2.50 
3.04 
2.68 
1.93 
2.17 
2.37 
2.64 
1.22 
0.95 
1.02 
0.30 
1.41 
1.35 
1.21 
0.06 
0.08 
0.06 
0.31 
0.23 
0.46 
0.17 
0.22 
0.24 
0.45 
0.52 
0.09 
0.08 
0.12 
0.17 
0.00 
0.13 
0.13 
1.13 
1.13 
0.67 
2.48 
3.59 
3.61 
3.89 
0.00 
4.77 
8.49 
7.79 
1.59 
1.49 
0.00 
2.18 
3.41 
1.22 
0.00 
1.36 
1.99 
2.45 
1.82 
1.59 
0.38 
0.14 
0.14 
0.25 
0.25 
0.16 
0.19 
0.35 
0.21 


Total 


11.06 

19.0& 

33.78 

40.99 

36.31 

49.50 

55.57 

60.80 

67.74 

14.57 

12.80 

11.95 

3.29 

18.82 

18.34 

16.19 

2.26 

2.53 

2.54 

4.06 

3.32 

5.73 

5.20 

424 

6.70 

5.46 

7.44 

2.89 

255 

3.81 

5.15 

0.00 

3.43 

3.43 

16.63 

16.66 

10.71 

34.47 

53.71 

49.72 

54.64 

0.00 

64.40 

140.58 

105.33 

18.01 

2024 

0.00 

28.45 

46.05 

16.45 

0.00 

28.79 

26.78 

28.95 

31.77 

17.24 

9.99 

3.61 

1.88 

10.51 

13.03 

7.16 

7.11 

4.93 

7.61 
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cptv 

HCPCS* 


47563 

47564 

47556 

47S66 

47800 

47806 

47S10 

47612 

47620 

47B30 

47700 

47701 

47711 

47712 

47716 

47716 

47720 

47721 

47740 

47741 

47780 

47766 

47780 

47786 

47800 

47801 

47802 

47900 

47900 

48000 

48001 

48006 

48020 

48100 

48102 

48120 

48140 

48145 

46146 

48148 

48150 

48152 

48153 

48154 

48156 

48160 

48180 

48400 

48500 

48510 

48520 

48640 

48545 

48647 

48660 

48564 

48566 

48999 

49000 

48002 

49010 

49020 

49040 

49060 

49080 

49081 


MOD 


•MCPr 
»t 


A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
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A 
A 
A 
A 
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A 
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A 
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A 
A 
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A 
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A 
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A 
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A 
A 
A 
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H 
H 
A 
C 
A 
A 
A 
A 
A 
A 
A 
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IMMMwriaTM 


SWus 


DMcrtpMon 


BKary  endoscopy,  thru  aidn 

Biary  endoaoofiy,  thru  skin 

Biaiy  endoaoopy,  tfvu  skin 

Biary  ondoaoopy,  thru  skin 

Ranovalofi 

rwrnovai  or  ( 

Remo^Mj 

Ramovalofi 

Removal  of  ( 

Ramows  biaduct  slona  . 

ExpiorHonofWaducfa 

B8»  duct  newiiion  


Exciaion  of  ble  duct  tumor  .. 
Exciaiort-  of  bie  duct  tumor  .. 
Excision  of  ble  duct  cyat  ».. 

Fuaton  of  bla  duct  cyat 

Fuae  gaHiMdar  &  bowel  .... 
Fuse  upper  gi  atructurea  „.... 
Fuae  gafcladdar  &  bowaf  .... 
Fuse  gaMaddar  &  bowal  .... 
Fuae  ble  ducts  and  bowel ... 

Fuse  liver  ducts  &  bovval  

Fuse  bie  ducts  and  bowel ... 
Fuse  bile  ducts  and  bowel ... 
Reconatrucilon  of  tits  ducts 
PtacemenL  bto  duct  support  _»._. 

Fuse  Kvar  duct  &  intaatino 

Suture  biia  duct  injury  ~ 

BHe  tract  surgiBry  procedure  — — 

Drairtage  of  abdomen 

Placemart  of  drain,  pancreas 

Resect/debride  panoeas 

Removal  of  pencreaiic  stone  ...^.... 

Biopsy  of  pancreas _. 

Needto  biop^,  pancreas 

Removal  of  pancreas  leston  .. 
Partial  removal  of  pancreas  ... 
Partial  removal  of  pancreas  ... 

Pancreatectomy 

Removal  of  pancreatic  xluct ... 
Partial  removal  of  pancreas  ... 

Pancreatectomy 

Pancreatectomy  .....>.. 

Pancreatectomy  .........„»..«,«. 

Removal  of  pancreas — 

Pancreas  removal,  transplant 
Fuse  pencreas  and  bowel 
Injection,  iniraoperativa 

Surgery  of  pancreas  cyst 

Drain  pancreeNc  peeudocyst  — 
Fuae  pencraas  cyst  and  bovral 
Fuae  parKraas  cyst  and  bowel 

Pancrealuriliaphy  ...... — 

Duodenal  exclusion  ........»..._... 

Donor  partcrealectomy  ....„_„. 

Tranaplanliilogiaft  pancreas  ... 
RemovaL  alogrofl  pencraas  .... 

Pancreas  sugary  procedure  ... 
Explorafeon  of  abdomen ..._«.... 

Reopening  of  abdomen  ..« .~ 

Exploration  behind  alxlomen  ... 
Drain  abdomnal  abscess  ........ 

Drain  alxlominal  abscess  

Drain  abdominai  abscess 

Puncture,  peritonaal  cavity 

Removal  of  abdominal  fluid 


Pliysi- 

dan 

work 

RVU83 


6.35 
9.06 
7.56 
8.56 
10.68 
1153 
13.86 
14.75 
15.79 
8.31 
13.75 
26.57 
18.16 
23.74 
14.50 
12.53 
11.90 
14.41 
13.93 
16.23 
19.93 
^9M 
20.40 
24.41 
17.71 
11.28 
16.01 
15.63 
0.00 
13.10 
15.54 
17.57 
12.98 

iai9 

4.43 

12.79 

18.27 

19.09 

21.73 

14.41 

40.25 

36:60 

40.25 

36.50 

19.43 

0.00 

20.88 

1.95 

12.04 

11.22 

12.97 

15.77 

14.66 

21.18 

0.00 

#34.17 

13.89 

0.00 

8.99 

9.40 

11.19 

9.06 

8.74 

10.55 

1.35 

1.26 


Practice 
expense 
RVUs* 


3.80 

3.93 

2.63 

2.63 

753 

8.14 

9.37 

14.23 

11.23 

3.75 

7.63 

8.21 

12.06 

12.06 

8.22 

656 

9,16 

11.42 

10.21 

1435 

11.61 

14.61 

13.07 

13.07 

13.22 

5.48 

10.27 

13.22 

0.00 

7.05 

8.13 

9.19 

6.78 

4.21 

2.41 

9.72 

13.29 

15.71 

16.49 

8.23 

22.54 

2254 

22.54 

22.54 

20.40 

0.00 

12.60 

1.03 

8.53 

7.54 

11.30 

12.66 

7.66 

11.08 

0.00 

17.87 

7J» 

0.00 

6.79 

6.05 

6.95 

4.82 

6.54 

554 

0.87 

0.75 


Maf- 

practk» 

RVUs 


0.62 

0.67 

0.30 

0.30 

1.58 

1.75 

2.00 

3.05 

2.36 

0.40 

1.58 

1.90 

2.46 

2.46 

1.71 

153 

1.93 

2.47 

2.14 

3.02 

253 

2.97 

2.73 

2.73 

2.43 

0.81 

1.75 

2.43 

0.00 

1.40 

1.89 

2.14 

1.57 

0.79 

0.25 

2.07 

2.83 

3.16 

1.92 

1.68 

4,re 

4.75 

4.75 

4.75 

4.26 

Q.OO 

2.63 

0.24 

1.66 

1.44 

2.43 

2.65 

1.79 

2.S8 

0.00 

4.16 

1.69 

0.00 

1.40 

1.21 

151 

0.91 

1.27 

1.01 

0.08 

0.07 


Total 


10.77 
13.66 
10.49 
11.49 
19.79 
21.42 
25.23 
32.03 
29.38 
12.46 
22.96 
36.68 
32.68 
38.26 
24.43 
20.62 
22.99 
2850 
26.28 
33.60 
34.07 
36.62 
36.20 
40.21 
33.36 
•17.57 
28.03 
31.28 

0.00 
21.56 
25.56 
28.90 
21.33 
15.19 

7.09 
24.58 
34.39 
37.96 
40.14 
2452 
67.54 
63.79 
67.54 
63.79 
44.09 

0.00 
36.11 

3.22 
22.23 
20.20 
26.70 
31.08 
24.10 
34.84 
.0.00 
56.20 
22.84 

0.00 
17.18 
16.66 
19.45 
14.79 
1655 
17.10 

2.30 

2.08 
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CPTV 
HCPCS2 


49086 

49180 

49200 

49201 

4%15 

49220 

49250 

49255 

49400 

49420 

49421 

49422 

49425 

49426 

49427 

49428 

49429 

49495 

49496 

49500 

49501 

49505 

49507 

49520 

49521 

49525 

49540 

49550 

49553 

49555 

49557 

49560 

49561 

49565 

49566 

49568 

49570 

49572 

49580 

49582 

49585 

49587 

49590 

49600 

49605 

49606 

49610 

49611 

49900 

49905 

49999 

50010 

50020 

50040 

50045 

50060 

50065 

50070 

50075 

50080 

50081 

50100 

50120 

50125 

50130 

50136 
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A 
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A 
A 
A 
A 
A 
A 
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A 
A 
A 
A 
A 
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Descriptkm 


Remove  at)domen  foreign  body  

Bk)psy,  abdominal  mass 

Removal  of  abdominal  lesion 

Removal  of  atxlominal  leston  

Excise  sacral  spine  tumor '_ 

Multiple  surgery,  abdomen  

Excisk>n  of  umbilicus  

Removal  of  omentum  .._..„..._............. 

Air  injectkm  into  abdomen  ..;. 

Insert  atxlominal  drain „ 

Insert  abdominal  drain  

Remove  perm  cannuia/cattwter  

Insert  abdomervvenous  drain 

Revise  abdomervvenous  shunt 

Injectkxi,  abdominal  shunt „ 

Ligatkxi  of  shunt  „ .... 

Renxjval  of  shunt 

Repair  Inguinal  hernia,  Init ...„. 

Repair  inguinal  hemia,  init 

Repair  inguinal  hemia 

Repair  inguinal  hemia,  irtM 

Repair  inguinal  hemia „... 

Repair,  inguinal  hemia _ 

Rerepair  inguinal  hemia  . c. 

Repair  Inguinal  hemia,  rec  

Repair  inguinal  hemia 

Repair  lumt>ar  hemia „., 

Repair  femoral  hemia „., 

Repair  femoral  hemia,  init 

ftepair  femoral  hemia  

Repair  femoral  hemia,  recur „ 

Repair  abdominal  hemia  ..: 

Repair  incisional  hemia  : 

Rerepair  atxlominal  hemia 

Repair  incisk>nal  hemia  „ 

Hemia  repair  w/mesh  _ 

Repair  epigastric  hemia 

Repair,  epigastric  hemia 

Repair  umt)iKcal  hemia 

Repair  umtxiical  hemia  ..._._ _, 

Repair  umbilKal  hemia .., 

Repair  umt>ilKal  hemia  .. „ 

Repair  abdominal  hemia  

Repair  umbilical  lesion „., 

Repair  umtxHcal  lesion , 

Repair  umbilicai  lesion 

Repair  umbilical  lesion 

Repair  umljilical  lesion 

Repair  of  abdominal  wall 

Omental  flap  , 

Abdomen  sugery  procedure 

Exptoratkxi  of  (<idney  _ 

Drainage  of  kklney  abscess 

Drainage  of  kklney 

Expkxatk)n  of  kidney  

Removal  of  kklney  stone 

Indskxi  of  kklney  ...„ . 

Inciskxi  of  kklney 

Removal  of  kklney  stone 

Removal  of  kklney  stone 

Removal  of  kklney  stone 

Revise  kklney  bkxxl  vessels  < 

Exptoration  of  kklney  ~.. ... 

Exptore  and  drain  kklney 

Reimoval  of  kklney  stone 

Exptoratkyt  of  kklney  


Ptiysi- 

cian 

work 

RVUs  3 


PractKe 
expense 
RVUs* 


7.91 

1.49 

9.19 

13.60 

21.05 

13.66 

7.42 

4.04 

Las' 

2.22 

4.89 

5.86 

10.22 

8.57 

0.89 

1.98 

6.35 

5.79 

8.37 

4.41 

7.26 

6.17 

7.40 

7.87 

9.43 

6.97 

7.91 

6.97 

7.40 

7.29 

8.73 

9.48 

11.38 

9.48 

1158 

4.89 

4.46 

5.3& 

3.24 

5.13 

4.95 

5.93 

6.55 

9.48 

21.92 

17.93 

9.83 

8.25 

454 

655 

0.00 

10.07 

12.41 

13.80 

14.48 

18.00 

19.62 

19.15 

24.05 

13.98 

20.58 

15.11 

15.00 

15.61 

16.12 

18.14 


3.46 

1.82 

8.38 

12.10 

850 

1250 

452 

•5.16 

1.12 

1.58 

4.14 

4.14 

8.48 

5.39 

0.49 

154 

3.32 

4.98 

5.04 

4.98 

5.04 

451 

5.04 

5.22 

5.04 

5.55 

5.20 

451 

451 

6.07 

6.07 

5.65 

5.65 

6.41 

6.41 

256 

4.38 

5.60 

•4.15 

451 

4.41 

4.41 

5.63 

5.26 

8.57 

8.31 

5.48 

9.00 

3.66 

3.42 

0.00 

9.55 

6.80 

7.18 

9.81 

1225 

13.93 

12.87 

16.87 

12.20 

14.96 

10.34 

10.91 

10.95 

12.80 

17.05 


Mal- 
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RVUs 


057 
0.20 
1.70 
2.50 
1.59 
2.53 
0.96 
1.15 
0.17 
0.20 
0.81 
0.81 
1.78 
1.07 
0.03 
0.24 
0.77 
0.95 
1.08 
0.95 
1.08 
0.94 
1.08 
1.11 
1.08 
1.16 
1.12 
0.97 
0.97 
1.26 
1.26 
1.19 
1.19 
1.35 
1.35 
0.59 
0.91 
1.18 
0.94 
0.94 
0.91 
0.91 
1.22 
0.77 
1.77 
0.96 
1.27 
0.58 
0.75 
0.80 
0.00 
1.13 
0.85 
052 
0.89 
1.21 
1.35 
1.35 
1.62 
1.15 
1.44 
1.35 
1.24 
1.06 
1.26 
1.63 


Total 


12.04 
351 
1927 
2820 
31.14 
28.49 
12.90 
1055 
3.17 
4.00 
9.84 
10.80 
20.48 
15.03 
1.41 
326 
10.44 
11.72 
14.49 
10.34 
13.38 
11.62 
1352 
1420 
1555 
13.68 
1423 
12.55 
12.98 
14.62 
16.06 
16.32 
1822 
1724 
19.14 
8.04 
9.75 
12.13 
8.33 
10.68 
1027 
1125 
13.40 
1551 
3226 
2720 
16.58 
17.83 
8.95 
10.77 
0.00 
20.75 
20.06 
21.60 
25.18 
31.46 
34.90 
33.37 
42.54 
27.33 
36.98 
26.80 
27.15 
27.62 
30.16 
36.82 
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ZZZ 
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S0200 
50806 

50220 

50225 

50230 

50234^ 

50236 

50240 

50280 

50290 

50300 

50320 

50340 

50360 

50966 

50370 

50380 

50390 

50382 

50393 

50394 

50396 

50996 

60398 

50400 

50406 

50600 

50620 

50625 

50626 

50540 

50661 

50563 

50666 

50667 

50560 

50561 

50670 

50672 

50574 

50675 

50576 

50678 

50680 

50590 

50600 

50606 

60610 

50620 

60630 

50660 

50660 

50684 

50686 

50688 

50690 

50700 

50715 

50722 

50725 

50727 

50728 

50740 

50760 

60760 

50770 
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Description 


Biopsy  of  Wdney  

Biopsy  of  iddiiey  :. 

Removal  of  kidney  ... ... 

Removal  of  kidney  ...«.«... _.... 

Removal  of  kidney  .- 

Removal  of  kidney  &  ureter  .._.. 

Removal  of  kidney  &  ureter 

Partial  removal  of  kidney 

Removal  of  kidney  lesion  

Removal  of  kidney  lesion  

Removal  of  donor  kidney 

Removal  of  donor  kidney 

Removal  of  kklney 

Transplantation  of  kkkiey  

Transpfantalion  of  kidney  . ..... 

Removetransplanted kidney  J..... 

Reimptentation  of  kkiney  „.. 

Drainis^ie  of  kklney  lesion 

Insert  kUney  drain  _ _«.. 

Insert  ureteral  tube  * 

Infection  for  kklney  x-ray  

Create  passage  to  kkiiey 

Measure  kidney  pressure 

Change  kidney  tube 

Reviskm  of  kidney/iireter , 

Revisnn  of  kklneyAireter 

Repair  of  kklney  «vound 

Ck)ee  kxlney-skin  fistula 

Repair  renal-abdomen  fistula  ..a.. 
Repeir  renal4£domen  fistula  „..., 

Reviskm  of  horseshoe  kklney  

Kklney  endoscopy  

Kidney  endoscopy  ^ 

Kklney  endoscopy  &  biopsy 

KUney  endoscopy  &  treatment  ... 

Renal  endoscopy;  radtolracer 

Kidney  endoscopy  &  treaimert  ... 
Kklney  endoscopy  :..'..„............„.. 

Kklney  endoscopy . 

Kklney  endoecopy  &  bk)psy 

Kklney  endoecopy 

Kklney  endoscopy  &  toeatment  ... 
Renal  endoscopy:  radkitracer  .„... 
Kklney  endoecopy  &  treatment  ... 
Fragmenting  of  kklney  stone  ...... 

Exptorainn  of  ureter  ... 

Insert  ureteral  support  _ 

Removal  of  ureter  stone ..... 

Removal  of  ureter  stone 

Removel  of  ureter  stone 

Removal  of  ureter  .._ 

Removal  of  ureter . 

Inisctmn  for  ureter  x-ray  

Measure  ureter  pressure 

Change  of  ureter  tutje  

Iniectmn  for  ureter  x-ray  

Revisnn  of  ureter  

Release  of  ureter 

Release  of  ureter 

Release/revise  ureter 

Revise  ureter  „.. 

Revise  ureter  _ 

Fuskxi  of  ureter  &  kklney  

Fusion  of  ureter  &  kklney 

Fuskxi  of  ureters  .....:. 

SplKing  of  ureters 


'AlCPToodMMd 
'CopyiVM  19S4 
*«MtatHRVUiM 

♦•necMiiwdudcwot 


AiMrfcMi  DMatAMOcWon. 
noliMd 


copyrigM  Ifies  AiiMricM  MMtm  AMOCMon. 

\_  MlftgMsi«Miv«d(tX)110-098M). 

*v  MMcw  payfDvnL 
EjVOTM  RVUi  as  a  fMuM  of  OeRA  1993. 
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2.63 

124S 

1&90 

18.98 

20.56 

21.11 

23.33 

20.24- 

14.63 

13.69 

0.00 

2122 

10;73 

27.06 

32.54 

11.11 

16.49 

3.24 

6.50 

6J8 

0.78 

5.15 

2.09 

1.46 

1&07 

22.46 

18.27 

15.93 

20.50 

22.15 

19.15 

6.60 

5.90 

8.53 

6.62 

6.78 

759 

954 

10.35 

11.02 

13.98 

10.99 

11.36 

11.86 

9.62 

14.78 

14.40 

14.86 

14.17 

13.95 

16.37 

18.44 

0.76 

1.51 

1.14 

1.16 

14.10 

17.80 

15.11 

17.12 

7.57 

11.13 

17.12 

18.14 

17.12 

18.14 


Practice 

expense 

PIVUs* 


2.61 

5.64 

13.31 

16.52 

18.40 

16.65 

17.74 

16.00 

10.86 

&87 

0.00 

16.49 

12.49 

24.45 

30.71 

11.08 

10.12 

1.69 

2.36 

3.01 

0.66 

3.33 

0.50 

0.^ 

13.66 

17.29 

12.46 

10.34 

12.61 

7.39 

13.41 

2.19 

1.66 

4.70 

4.71 

1.34 

5.12 

1.45 

7.26 

7.08 

9.93 

8.69 

3.79 

3.58 

10.11 

9.69 

6.11 

11.77 

11.49 

12.71 

12.07 

12.49 

0.49 

0.37 

0.39 

0.32 

12.57 

11.24 

10.32 

12.05 

5.37 

7.90 

13.03 

14.04 

13.47 

15.23 


Mal- 
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0.22 

0.69 

1.43 

1.70 

1.84 

1.65 

1.74 

1.70 

1.16 

1.19 

0.00 

2.40 

2.24 

4.24 

3.89 

1.92 

1.71 

0.15 

020 

026 

0.05 

0.29 

0.05 

0.05 

1.36 

1.74 

1.64 

1.50 

1.99 

2.32 

1.54 

0.21 

0.17 

0.45 

0.49 

0.14 

0.49 

0.14 

0.75 

0.64 

0.97 

0.77 

1.19 

0.36 

0.97 

1.01 

0.60 

1.17 

1.16 

1.26 

1.21 

1.53 

0.05 

0.04 

0.04 

0.03 

1.29 

1.49 

1.97 

1.75 

0.51 

0.77 

1.88 

126 

1.48 

153 


Total 


5.46 

19.02 

30.72 

37.15 

40.80 

39.41 

42.81 

37.94 

26.65 

23.75 

0.00 

40.11 

25.46 

55.74 

67.14 

24.11 

28.32 

5.08 

8.15 

10.15 

1.36 

8.77 

2.64 

2.04 

33.09 

41.48 

32.37 

27.77 

35.19 

31.86 

34.10 

8.00 

7.82 

11.68 

11.82 

826 

1320 

11.13 

18.36 

18.74 

24.88 

20.45 

16.33 

15.79 

20.70 

25.48 

21.11 

27.80 

26.82 

27.91 

29.65 

32.46 

1.30 

1.92 

1.57 

1.51 

27.96 

30.33 

27.40 

30.92 

13.45 

19.80 

32.03 

33.44 

32.07 

34.90 
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CPTV 
HCPCS2 


50780 
50782 
50783 
50785 
50800 
50810 
50815 
50820 
50825 
50830 
50840 
50845 
50660 
50900 
50920 
50930 
50940 
50951 
50953 
60955 
50957 
50959 
50961 
50970 
50972 
50974 
50976 
60978 
50980 
51000 
61006 
61010 
51020 
51030 
51040 
51045 
51050 
51060 
51065 
51080 
51500 
51520 
51625 
51530 
51535 
61560 
61566 
51565 
51570 
61575 
51580 
51585 
51590 
61596 
51596 
51597 
61600 
51606 
61610 
51700 
61706 
51710 
51715 
51720 
51726 
51725 


MOD 


26 


Status 


Oescripbon 


Reimplant  ureter  in  bladder 

Reimplant  ureter  in  bladder 

Reimplant  ureter  in  bladder 

Reimplant  ureter  in  bladder 

Implant  ureter  In  bowel 

Fuskxi  of  ureter  &  bowel „ 

Urine  shunt  to  bowel 

Construct  bowel  bladder  . .... 

Construct  txnvel  bladder 

Revise  urine  ftow 

Replace  ureter  by  bowel 

AppendkxhvesKostomy  . 

Transplant  ureter  to  skin 

Repair  of  ureter  ._ 

Ctosure  ureter/skin  fistula 

Ctosure  ureter/bowel  fistula  ..... 

Release  of  ureter „ 

Endoscopy  of  ureter 

Endoscopy  of  ureter 

Ureter  endoscopy  &  bk)psy  

Ureter  endoscopy  &  treatment  . 

Ureter  erxloscopy  &  tracer  

Ureter  endoscopy  &  treatment  . 

Ureter  endoscopy  

Ureter  endoscopy  &  catfieter  „.. 

Ureter  endoscopy  &  bk)psy  

Ureter  erxloscopy  &  treatment  . 

Ureter  endoscopy  &  tracer  

Ureter  endoscopy  &  treatment  . 

Drainage  of  tiladder 

Drainage  of  bladder 

Drainage  of  bladder 

Incise  &  treat  t)ladder  . „ 

Incise  &  treat  bladder  

Incise  &  drain  bladder .„ 

Incise  bladder,  drain  ureter 

Removal  of  t>ladder  stone  

Removal  of  ureter  stone 

Removal  of  ureter  stone 

Drainage  of  bladder  abscess  ... 

Removal  of  bladder  cyst 

Removal  of  bladder  leskxt 

Removal  of  t>ladder  teskxi  ...... 

Removal  of  bladder  tesion 

Repair  of  ureter  leskxi 

Partial  removal  of  bladder  

Partial  removal  of  bladder  /.. 

Revise  bladder  &  ureter(s) 

Rennoval  of  bladder  

Removal  of  bladder  &  nodes  .... 
Remove  t>ladden  revise  tract ... 
Removal  of  bladder  &  nodes  ... 
Remove  bladder;  revise  tract ... 
Remove  tiladder  revise  tract ... 
Remove  bladder,  create  pouch 
Renwval  of  peMc  structures  ... 

Injectkx)  for  t)ladder  x-ray 

Preparatkxi  for  bladder  xray 

Injectkxi  for  bladder  x-ray 

Inigatkxi  of  bladder 

Change  of  bladder  tube 

Change  of  ttodder  tube 

Endoscope  injectkxVvnplant  .. 

Treatment  of  bladder  leskxi . 

Simple  cystometrogram 

Simple  cystometrogram 
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1  Al  CPT  coda*  and  daacfipian  copyiigM  1986  Amtriean  Madcal  Ataociailan. 
aCopyilgM  1994  Amartcan  DanlM  AaaodaHon.  A«  ttgMa  raaaivad  (00110-09989). 
*  *  Mtoalaa  RVUt  art  not  uaad  tar  Madtoara  paymaal 
4  *  Indtaalaa  radueian  o«  Praclioa  Expanaa  RVUa  as  a  raauN  ol  OBRA 1 993. 


17.12 

1823 

19.17 

19.15 

13.10 

18.14 

18.14 

20.15 

26.19 

29.29 

18.14 

19.52 

13.99 

12.58 

1322 

17.61 

13.47 

5.84 

6.24 

6.75 

6.79 

4.40 

6.05 

7.14 

6.89 

9.17 

9.04 

5.10 

6.85 

0.78 

1.02 

2.54 

6.04 

6.04 

4.08 

6.04 

6.04 

8.05 

8.05 

5.41 

9.54 

6.69 

12.78 

11.32 

11.51 

14.34 

19.60 

20.01 

22.16 

27.93 

2820 

32.22 

3021 

34.25 

3627 

35.27 

0.88 

1.13 

1.59 

0.88 

0.99 

1.46 

3.74 

1.96 

151 

1.51 
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13.78 

13.78 

13.78 

15.42 

1457 

12.57 

19.76 

18.97 

30.54 

20.93^ 

13.32 

13.87 

10.92 

9.96 

9.52 

12.50 

9.90 

1.67 

1.66 

2.55 

2.50 

3.38 

2.62 

5.17 

1.54 

7.01 

6.41 

4.05 

3.13 

0.48 

0.46 

0.97 

6.86 

4.53 

•523 

4.96 

7.12 

•10.31 

7.08 

5.18 

6.86 

8.53 

10.67 

925 

7.68 

10.71 

12.26 

15.84 

15.66 

22.87 

19.95 

25.12 

24.52 

33.80 

34.89 

30.63 

0.28 

0.30 

0.27 

0.22 

0.38 

0.57 

2.65 

0.45 

1.01 

0.63 


Mal- 

practKe 

RVUs 


1.46 
1.46 
1.46 
1.80 
151 
1.75 
2.75 
2.50 
3.33 
227 
1.35 
1.35 
1.16 
1.15 
0.99 
122 
0.95 
0.17 
0.16 
025 
0.25 
029 
0.26 
0.52 
0.16 
0.65 
0.62 
0.48 
0.30 
0.05 
0.04 
0.11 
0.71 
0.43 
0.75 
0.50 
0.70 
1.19 
0.71 
0.57 
121 
0.87 
1.06 
1.02 
1.14 
1.17 
1.31 
1.67 
1.62 
225 
2.04 
2.42 
2.56 
3.34 
3.45 
4.31 
0.03 
0.03 
0.02 
0.02 
0.04 
0.06 
027 
0.05 
0.11 
0.07 


Total 


32.36 

33.47 

34.41 

36.37 

2928 

32.46 

40.65 

41.62 

60.06 

52.49 

3251 

34.74 

26.07 

2a71 

23.73 

31.33 

24.32 

7.68 

8.06 

9.55 

9.54 

8.07 

8.93 

12.83 

8.59 

16.83 

16.07 

9.63 

1028 

151 

152 

3.62 

13.60 

11.00 

10.06 

11.50 

13.86 

19.55 

15.84 

11.16 

1751 

18.09 

2451 

21.59 

20.33 

2622 

33.17 

37.52 

39.44 

53.05 

50.19 

59.76 

5729 

71.39 

7451 

7021 

1.19 

1.46 

1.88 

1.12 

1.41 

2.09 

6.66 

2.46 

2.63 

221 
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090 
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D6flcnplion 


Simple  cystofnetrogranri 

Conplax  cystometrogram  .__., 

Complex  cystometrogram 

Complex  cystometrogram 

Urine  flow  measurement 

Urine  flow  measurement 

Urine  flow  measurement 

Electro-urollowmetry,  first  ....... 

ElectroHffellowmetry,  first 

Elsctro-uroAowmetry,  first  ...... 

Urethra  pressure  profile  .„...». 
Urethra  pressure  profile  ......... 

Urethra  pressure  profile ... 

AnaVurinary  musde  study 

AnalAvinary  musde  study  — 

AnaVuriTMry  muscle  study 

Anal/Urinary  muscle  study  

AnalAjrinary  muscle  study 

AnalAjrinary  muscle  study ...... 

Urinary  reflex  study „. 

Urinary  reflex  study 

Urinary  reflex  study „. 

Urine  vokflng  pressure  study  . 
Urine  voiding  pressure  study  . 
Urine  voidktg  pressure  study  . 
Intraabdominal  pressure  test  . 
Intraabdominal  pressure  test  . 
Intraabdominal  pressure  test . 
Revision  of  Uadder/urethra  „. 

Revision  of  urinary  tract ».. 

Attach  Uadder/urethra 

Attach  Uadder/urethra 

Repeir  Uadder  neck  

Repair  ef  bladder  wound 

Repeir  of  bladder  wound 

Refjeir  ef  bladder  opening 

Repair  Uadder/vagina  lesion  . 
Close  Uadder-uterus  fistula  ... 
Hysterectomy/bladder  repair .. 
Conrection  of  bladder  defect  .. 
Revision  of  bladder  &  bowel .. 
Construct  bladder  opening  .... 

Cystoscopy  

Cystoscopy  &  ureter  catheter 

Cystoscopy  and  biopsy 

Cystoscopy  &  duct  catheter ... 

Cystoscopy  „ 

Cystoscopy  and  treatment .._. 
Cystoscopy  and  treatment ..... 

Cystoscopy  and  treatment 

Cystoscopy  arxl  treatment 

Cystoscopy  arxl  treatment .._. 

Cystoscopy  &  radiotracer  

Cystoscopy  &  treatment  

Cystoscopy  &  treatment  

Cystoscopy  &  revise  ur^hra  . 
Cystoscopy  &  revise  ur^hra  . 

Cystoscopy  arxl  treatment 

Cystoscopy  and  treatment 

Cystoscopy  arxl  treatment  .._. 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment ..... 
Cystoscopy  and  treatmerrt ..... 
Cystoscopy  and  treatmerrt  ..... 


Physi- 
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wforfc 
RVUs' 


oopyiigM  1996  AfiMiican  MeiScal  Assooatjon. 
OwM  AaMcMon.  M  rights  raseived  (DOn  0-D9999). 
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0.00 
1.71 
1.71 
OJOO 
0.84 
0.84 
0.00 
1-57 
1.57 
0.00 

i.et 

1J1 
Oj08 

1.53 
1.53 
OJOO 

1.53 
1.53 
0.00 
1.10 
1.10 
0.00 

1.53 

0.00 

1.60 

1.60 

0.00 

16.31 

16.67 

9.78 

12.10 

9.06 

11.17 

13.99 

7.21 

11.67 

10.57 

14.10 

25.00 

21.15 

10.43 

2.01 

2.37 

3.02 

3.02 

2.37 

3.71 

3.14 

4.63 

5.45 

9.72 

4.50 

3.92 

2.94 

3.84 

4.70 

3.93 

6.17 

2.80 

3.74 

3.61 

4.59 

5.35 

5.31 

2.81 


Practice 
expense 
RVUs* 


0.38 
1.29 
0.81 
0.48 
0.41 
0.26 
0.15 
0.56 
0.35 
0.21 
0.94 
0.52 
0.42 
1.04 
0.65 
0.39 
1.04 
0.66 
0.39 
1.93 
0.50 
1.34 
1.44 
0.57 
0.87 
0.96 
051 
0.45 
12.02 
7.39 
9.22 
11.01 
10.71 
7.62 
10.96 
4.96 
11.66 
7.51 
10.07 
18.96 
21.40 
7.46 
1.33 
2.20 
2.82 
1.90 
2.38 
2.80 
2.90 
4.71 
•6.97 
10.66 
2.86 
2.11 
1.35 
3.47 
3.42 
4.58 
4.82 
2.31 
151 
2.94 
2.34 
3.47 
350 
2.99 


Mal- 
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RVUs 


0.04 

0.13 

0.08 

0.05 

0.04 

0.03 

0.01 

0.06 

0.04 

0.02 

0.11 

0.06 

OJOS 

0.11 

0.07 

0.04 

0.11 

0.07 

0.04 

0.20 

0.06 

0.14 

0.16 

0.06 

0.10 

0.10 

0.05 

0.05 

1.47 

1.32 

1.26 

1.48 

1.09 

0.91 

1.27 

052 

1.41 

0.73 

2.33 

2.22 

2.27 

0.75 

0.14 

0.22 

0.28 

0.20 

0.24 

0.28 

0.29 

0.45 

0.81 

1.04 

0.29 

0.22 

0.14 

0.35 

0.34 

0.45 

0.47 

0.23 

0.15 

0.30 

0.24 

0.36 

0.36 

0.30 


Total 


0.42 

3.13 

2.60 

^0.53 

1.29 

1.13 

0.16 

2.19 

1.96 

0.23 

2.66 

2.19 

0.47 

2.68 

2.25 

0.43 

2.68 

2.25 

0.43 

3.23 

1.75 

1.48 

3.13 

2.16 

0.97 

2.66 

2.16 

0:50 

29.80 

25.38 

20.26 

24.58 

20.86 

19.70 

26.22 

12.68 

24.73 

18.81 

2650 

46.17 

44.82 

18.64 

3.48 

4.79 

6.12 

5.12 

4.99 

6.79 

6.33 

9.79 

1353 

21.41 

7.65 

8.25 

4.43 

7.66 

8.46 

8.96 

11.46 

5.34 

5.40 

6.85 

7.17 

9.18 

9.16 

6.10 
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52315 
52317 
52318 
52320 
52325 
52327 
52330 
52332 
52334 
52336 
52336 
52337 
52338 
52339 
52340 
52450 
52500 
52510 
52601 
52606 
52612 
52614 
52620 
52630 
52640 
52647 
52648 
52700 
53000 
53010 
53020 
53025 
53040 
53060 
53080 
53065 
53200 
53210 
53215 
53220 
53230 
53235 
53240 
53250 
53260 
53265 
53270 
53275 
53400 
53405 
53410 
53415 
53420 
53425 
53430 
53440 
53442 
53443 
53445 
53447 
53449 
53450 
53460 
53502 
53505 
53510 


MOD 


Status 


A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Cystoscopy  arxJ  treatment 

Remove  bladder  stone  

Remove  bladder  stone  

Cystoscopy  and  treatmerrt 

Cystoscopy,  stone  removal  _ 

Cystoscopy,  inject  material 

Cystoscopy  and  treatment 

Cystoscopy  arxl  treatment 

Create  passage  to  kidney 

Endoscopy  of  urinary  tract 

Cystoscopy,  stone  renrxjval  

Cystoscopy,  stone  removal  „. 

Cystoscopy  and  treatment . 

Cystoscopy  and  treatment 

Cystoscopy  aruj  treatment 

lncisk>n  of  prostate  _ 

ReviskKi  of  bladder  neck 

Dilation  prostata  urethra 

Prostatectomy  (TURP) 

Control  postop  bleeding „ 

Prostatectomy,  first  stage  

Prostatectomy,  second  stage 

Remove  residual  prostate _ 

Remove  prostate  regrowth  . 

Relieve  bladder  contracture 

Laser  surgery  of  prostate  

Laser  surgery  of  prostate  

Drainage  of  prostate  atjscess 

Inciskxi  of  urettva 

lncisk>n  of  urettva ,..., 

Incision  of  urethra „ 

Incision  of  urettva 

Drainage  of  urethra  at>st»ss  , 

Drainage  of  urethra  at>scess  

Drainage  of  urinary  leakage 

Drainage  of  urinary  leakage 

Btopsy  of  urethra  , 

Removal  of  urethra 

Removal  of  urethra 

Treatment  of  urethra  lesnn  

Removal  of  urethra  leskxi  .. 

RerTx>val  of  urethra  lesk>n  

Surgery  for  urethra  pouch  

Removal  of  urethra  glarxl  . 

Treatment  of  urethra  lesion  

Treatment  of  urethra  lesk>n  

Removal  of  urethra  gland „.. 

Repair  of  urethra  defect 

Revise  urethra,  1  st  stage  

Revise  urethra,  2nd  stage  

Reconstructkjn  of  urethra  ...„. 

Reconstructk)n  of  urethra  

Reconstruct  urethra,  stage  1  

Reconstruct  urethra,  stage  2 

Reconstructk>n  of  urethra  

Correct  bladder  functkm  

Remove  perineal  prosthesis 

Reconstnjction  of  urethra  

Correct  urine  flow  control  

Remove  artifwial  sphincter 

Correct  artificial  spihincter 

Reviskxi  of  urethra 

Reviskxi  of  urethra  

Repair  of  uretfira  injury 

Repair  of  uretfira  injury 

Repeir  of  urethra  ir^uiy 
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5.21 

6.72 

9.19 

4.70 

6.16 

5.19 

5.04 

2.83 

453 

5.86 

6.88 

7.97 

7.34 

8.82 

7.76 

7.05 

7.82 

6.04 

11.51 

7.51 

7.05 

6.04 

6.04 

6.55 

6.04 

954 

10.69 

651 

2.01 

3.02 

1.77 

1.13 

6.01 

2.58 

5.87 

9.67 

2.59 

11.71 

14.59 

6.58 

9.04 

9.60 

6.03 

5.69 

2.93 

3.07 

2.93 

4.37 

11.79 

13.70 

15.59 

1850 

13.28 

15.18 

15.54 

11.49 

7.67 

18.98 

13.15 

12.37 

9.16 

5.72 

6.70 

7.21 

7.21 

9.57 


Practice 

expense 

RVUs* 


4.07 
6.19 
7.88 
4.86 
7.01 
3.69 
3.47 
3.21 
3.33 
4.69 
•8.81 

•1021 

5.92 

5.92 

5.15 

4.99 

7.44 

7.64 

11.87 

3.32 

•9.03 

7.09 

5.33 

*8.38 

6.43 

11.87 

11.87 

3.30 

1.76 

3.52 

0.82 

0.80 

1.85 

051 

3.98 

6.75 

1.10 

6.64 

10.00 

4.77 

7.93 

5.02 

4.33 

4.05 

1.12 

1.88 

0.84 

2.37 

7.47 

10.38 

8.56 

11.87 

10.88 

9.25 

7.16 

13.14 

5.84 

10.03 

•16.83 
9.16 
8.41 
2.74 
2.44 
4.97 
5.18 
6.98 


Mal- 

pracfice 

RVUs 


0.40 
0.59 
0.77 
0.47 
0.68 
0.36 
0.35 
0.32 
0.34 
0.45 
0.99 
1.08 
0.57 
0.57 
050 
0.49 
0.72 
0.74 
1.16 
0.33 
0.99 
0.68 
051 
1.13 
0.62 
1.16 
1.16 
0.34 
0.17 
0.37 
0.09 
0.08 
0.19 
0.07 
0.45 
0.70 
0.12 
0.67 
0.96 
0.49 
0.79 
0.49 
0.45 
0.40 
0.16 
0.22 
0.18 
025 
0.76 
121 
0.84 
1.15 
1.05 
0.88 
0.76 
1.39 
057 
1.07 
2.03 
0.88 
0.82 
027 
025 
0.56 
051 
0.66 


Total 


9.68 

13.50 

17.84 

10.03 

13.85 

924 

8.86 

6.36 

8.50 

11.00 

16.68 

1926 

13.83 

1551 

13.41 

12.53 

15.98 

14.42 

24.54 

11.16 

17.07 

1351 

11.88 

16.06 

13.09 

22.87 

23.72 

9.95 

3.94 

6.91 

2.68 

2.01 

8.05 

3.16 

10.30 

17.12 

351 

19.02 

25.55 

11.84 

17.76 

15.11 

1051 

iai4 

421 

5.17 

3.95 

6.99 

20.02 

25.29 

24.99 

31.52 

2521 

2651 

23.46 

26.02 

14.18 

30.08 

32.01 

22.42 

18.39 

8.73 

9.39 

12.74 

12.90 

1721 
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DeacnpOon 


53615 

53620 

53600 

S3601 

53606 

53620 

53621 

53640 

53660 

53661 

53666 

53670 

53675 

53899 

54000 

54001 

54015 

54060 

54065 

54066 

54067 

54060 

54066 

54100 

54105 

54110 

54111 

54112 

54115 

54120 

54125 

541X 

54136 

>541S0 

541S2 

54160 

54161 

54200 

54206 

54220 

54230 

54231 

54235 

54240 

54240 

54240 

542S0 

54250 

54250 

54300 

54304 

54306 

54312 

54316 

54318 

54322 

54324 

54326 

54328 

54332 

54336 

54340 

54344 

54348 

54362 

54360 


•MCPTeodwMd 

»CepylgWiW«  

't  Indfciiw  nVUi  flf#  nolfUMd  lor  MidteM  pcyvTMnL 
I  rtdudion  of  (^aaiM  Ei^anM  RVUt  at  a 


Repair  of  uralhra  injuiy 
twftom  01  uravwa  obmci  . 

Dttto  urMtwa  skicture  ._ 

Dflato urettvasMcture  ......_. 

Dtato  utattva  stridura 

Oiste  ufsSva  sincture 

DWo  ufsthre  stricture  ._...... 

Heiovo  bladitef  retention ..... 

Dilation  of  urettwa  .. — .......... 

Dflation  of  uretfva  „.....^. — 

DIation  of  urethra — . — 

Insert  urinary  cidheter 

Ineert  urinary  catheter  ..„.,.... 
Urology  surgery  procedure  .. 

swing  of  prepuce ».«... 

Sluing  of  prepuce  ..««.. 

Drain  penis  lesion 

DestrucHan.  oenis  lesiortte)  . 
Deeliuction,  penis  lesiort(s)  . 
Cryosurgery,  penis  lesion(s) 
Laser  surg,  perils  lseipn(s) 
EwjJBion  of  penis  lesion(s)  ... 
Destruction,  peris  lesion(8)  . 

Biopsy  of  penis _. 

Biopsy  of  penis 

Treatment  of  penis  lesion  ... 

Treat  penis  lesion,  graft 

Treat  penis  lesion,  graft  — 
Treatmsrt  of  penis  lesion  .... 

Pwtial  remcwal  of  penis 

Removal  of  penis ~. 

Remove  penis  &  mdes  ....... 

Remove  penis  &  nodes 

Circumcision  

drcumcision  ..._.._„..........«. 

Circumcision  ..._.......»..„».... 

Circumcision  

TreahnSnl  of  penis  lesion  — 
Tfsatmeni  of  penis  lesion  ... 
Treatment  of  penis  lesion  ... 

PiafMva  penis  study 

Oynsmic  cavemosomstry  ... 


Physi- 
cian 
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Penis  study 
Penis  study 
Pibnis  study 
Penis  stu(^ 
Penis  study 
Penis  study  — .....«.....»_.... 

Revision  of  penis  »..» 

Revision  of  penis 

Reconstruction  of  ureltva  ... 
Reconsktjction  of  urethra  ... 
Reconstruction  of  urethra  ... 
Reconstruction  of  ueHira  ... 
Reconstruction  of  urethra  ... 
Reconstruction  of  urethra  ... 
Reconstruction  of  urethra  ... 

Revise  penis,  urethra  . 

Revise  penis,  urethra ~. 

Revise  penis,  urethra 

Secondary  urethral  surgery 
Secondary  urethral  surgery 
Secondary  urettval  surgery 
RecorMruct  urethra,  penis  . 
Penis  plasOc  surgery  


12.71 
8.21 
1.21 
0.96 
1.28 
1.62 
1.35 
1J0 
0.71 
0.72 
0.76 
0.50 
1.47 
0.00 
1.4» 
2.14 
5.16 
1.19 
1.19 
1.19 
1.19 
t.88 
2.37 
1.90 
3.45 
9.66 
13.03 
15.14 
5.68 
9.24 
12.80 
18Je 
25.01 
1.78 
2.26 
2.43 
3.22 

^Xi^ 

7.20 

2.42 

1.34 

2.04 

1.19 

1.31 

1.31 

0.00 

2J22 

2.22 

0.00 

10.06 

12.13 

11.58 

13.16 

15.97 

10.47 

12.34 

15.46 

14.81 

14^80 

16.17 

18.96 

8.56 

15.22 

16.37 

23.84 

11.30 


Practice 

expense 

RVUs* 


9.03 
5.86 
0.33 
0S» 
0.46 
0.47 
0.38 
a57 
0.28 
0.25 
0.36 
022 
0.47 
0.00 
0.63 
0.84 
0.83 
0.38 
0.61 
0.53 
•1.62 

i.ir 

2.47 

0.66 

1.01 

6.03 

9.18 

10.84 

4.18 

6.47 

11.S6 

14.66 

17.75 

0.54 

1.82 

1.66 

2.17 

0.32 

5.11 

1.58 

1.34 

1.44 

0.43 

0.99 

0.51 

0.48 

OJO 

0.50 

0.30 

6.88 

8.66 

5.84 

9.37 

11.34 

7.53 

7.61 

10.96 

10.51 

10.72 

12.52 

18.70 

6.07 

16.61 

11.62 

16.18 

7.08 


Mal- 
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Total 


0.88 
0.56 
0.03 

osa 

0.05 
0.05 
0.04 
0.06 
0.03 
0.03 
0.04 
0.02 
0.05 
0.00 
0.07 
0.09 
0.09 
0.03 

ao6 
ao4 

0.21 
0.12 
0.25 
0.07 
0.11 
0.61 
0.97 
1.14 
0.44 
0.62 
1.17 
1.32 
1.74 
0.05 
0.20 
0.21 
0.23 
0.03 
0.50 
0.17 
0.13 
0.14 
0.04 

ai2 

0.06 
0.06 
0.08 
0.05 
0.03 
0.87 
0.90 
0.74 
0.91 
1.12 
1.11 
0.74 
1.08 
1.03 
1.24 
1.13 
1.40 
0.59 
1.10 
1.14 
1.49 
0.73 


22.82 
14.66 
1.57 
1.30 
1.79 
2.14 
1.77 
2.22 
1.02 
1.00 
1.16 
0.74 
1.99 
0.00 
2.19 

6.08 

1.60 

1.86 

1.76 

2.92 

3.17 

5.09 

2.62 

4.57 

16.30 

23.1« 

27.12 

10.30 

16.33 

25.53 

34.90 

44.50 

2.37 

4.28 

4.30 

5.62 

1.36 

12.81 

4.17 

2.81 

3.62 

1.66 

2.42 

1.88 

0.54 

3.10 

2.77 

0.33 

17.80 

21.69 

18.16 

23.44 

28.43 

19.11 

20.69 

27.52 

26.35 

26.76 

29.82 

39.14 

15.21 

32.93 

29.13 

41.51 

19.14 
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period 
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CPTV 
HCPCS2 


54380 
54386 
54390 
54400 
54401 
54402 
54405 
54407 
54409 
54420 
54430 
54435 
54440 
54450 
54500 
54505 
54510 
54520 
54530 
54535 
54550 
54560 
54600 
54620 
54640 
54650 
54660 
54670 
54680 
54700 
54800 
54820 
54830 
54840 
54860 
54861 
54900 
54901 
55000 
55040 
55041 
55060 
56100 
56110 
55120 
55150 
55175 
56180 
55200 
55250 
55300 
55400 
55450 
55500 
55520 
55530 
55535 
55540 
55600 
55605 
55650 
55680 
55700 
55705 
55720 
55725 


MOD 


Status 


Description 


Repair  penis 

Repair  penis _ _ 

Repair  penis  and  titaMer  

Insert  senni-rigid  prosthesis 

Insert  self-contd  prosthesis 

Remove  penis  prosttwsis  

Insert  multi-comp  prosthesis 

Remove  multi-comp  prosthesis 

Revise  penis  prosthesis 

Revision  of  penis  

Revision  of  penis  ............... 

Revision  of  penis  

Repair  of  penis  

Preputial  stretching 

Biopsy  of  testis 

Biopsy  of  testis 

Removal  of  testis  lesion  „.. 

Removal  of  testis 

Removal  of  testis .... 

Extensive  testis  surgery 

Exploration  for  testis  ..... 

Exploration  for  testis 

Reduce  testis  torsion , 

Suspension  of  testis 

Suspension  of  testis  

Orchiopexy  (Fowler-Stephens) 

Revision  of  testis  ..„ _.. 

Repair  testis  injury  ..... 

Itelocation  of  testis(es) 

Drainage  of  scrotum 

Biopsy  of  epididymis „ 

Exploration  of  epididymis 

Remove  epididymts  lesion 

Remove  epididymis  lesion 

Removal  of  epididymis  „. 

Removal  of  epididymis  „.. 

Fusion  of  spermatic  ducts  

Fusion  of  spermatic  ducts  

Drainage  of  hydrocete  „. 

Removal  of  hydrocete 

Removal  of  hydroceles  .^ 

Repair  of  hydrocete  

Drainage  of  scrotum  abscess  .. 

Explore  scrotum 

Removal  of  scrotum  lesion 

Removal  of  scrotum ..., 

Revision  of  scrotum _.. 

Revision  of  scrotum 

Incision  of  sperm  duct 

Removal  of  sperm  duct(s) 

Preparation,  sperm  duct  x-ray  .. 

Repair  of  sperm  duct 

Ligation  of  sperm  duct  ._ 

Removal  of  hydrocete 

Removal  of  sperm  cord  lesion  .. 
Revise  spemiatic  cord  veins  .... 
Revise  spermatic  cord  veins  .... 
Revise  hemia  &  sperm  veins  .... 

Incise  sperm  duct  pouch  

Incise  sperm  duct  pouch 

Remove  sperm  duct  pouch 

Remove  spenn  pouch  lesion  .... 

Biopsy  of  prostate 

Biopsy  of  prostate 

Drainage  of  prostate  abscess  ... 
Drainage  of  prostate  abscess  ... 
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12.59 

14.75 

20.97 

8.58 

9.67 

8.67 

12.63 

12.61 

11.53 

10.75 

9.55 

5.63 

0.00 

1.12 

1.31 

3.41 

5.24 

4.93 

8.04 

11.43 

7.36 

10.46 

6.59 

4.69 

6.55 

10.93 

4.80 

6.06 

11.53 

3.38 

2.33 

4.72 

5.07 

5.01 

6.01 

8.54 

12.61 

17.30 

1.43 

5.15 

7.38 

5.21 

2.03 

5.28 

4.78 

6.62 

4.93 

10.07 

4.14 

3.21 

3.51 

8.25 

3.91 

5.28 

5.72 

5.45 

6.25 

7.25 

6.07 

7.60 

11.26 

4.82 

1.57 

4.41 

7.54 

7.70 


Practice 
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RVUs* 


9.42 
10.46 
13.57 
♦10.99 
•12.38 
6.00 
•16.17 
11.22 
8.97 
7.74 
6.99 
4.15 
0.00 
0.68 
0.44 
1.86 
3.03 
5.31 
7.32 
8.54 
5J2S 
7.23 
4.62 
3.32 
7.82 
7.82 
3.40 
4.30 
8.19 
0.90 
1.97 
2.62 
3.51 
4.84 
5.17 
7.30 
8.95 
12.29 
0.40 
4.88 
7.47 
4.13 
0.63 
3.48 
1.79 
5.46 
4.49 
6.83 
1.97 
2.63 
2.71 
6.56 
2.61 
4.32 
3.12 
5.20 
4.40 
4.54 
4.31 
5.60 
7.22 
4.43 
1.50 
3.37 
3.51 
5.62 


Mal- 
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RVUs 


0.75 
0.89 
1.58 
1.27 
1.73 
0.58 
2.10 
1.10 
0.87 
0.87 
0.69 
0.39 
0.00 
0.07 
0.05 
0.22 
0.38 
0.52 
0.77 
1.02 
0.61 
0.81 
0.48 
0.33 
0.91 
0.91 
0.34 
0.43 
0.80 
0.11 
0.19 
0.29 
0.39 
0.48 
0.50 
0.72 
0.87 
1.20 
0.04 
0.55 
0.81 
0.50 
0.07 
0.37 
0.21 
0.57 
0.48 
0.82 
0.20 
0.28 
0.27 
0.62 
0.32 
0.50 
0.51 
0.60 
0.45 
0.91 
0.55 
0.59 
0.76 
0.38 
0.15 
0.34 
0.37 
0.54 


Total 


22.76 

26.10 

36.12 

20.84 

23.78 

15.25 

30.90 

24.93 

21.37 

19.36 

17.23 

10.17 

0.00 

1.87 

1.80 

5.49 

8.65 

10.76 

16.13 

20.99 

13.22 

18.50 

11.69 

8.34 

15.28 

19.66 

8.54 

10.79 

20.52 

4.39 

4.49 

7.63 

8.97 

10.33 

11.68 

16.56 

22.43 

30.79 

1.87 

10.58 

15.66 

9.84 

2.73 

9.13 

6.78 

12.64 

9.90 

17.72 

6.31 

6.12 

6.49 

15.43 

6.84 

10.10 

9.35 

11.25 

11.10 

12.70 

10.93 

13.70 

1924 

9.63 

322 

8.12 

11.42 

13.86 
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Update 
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CPTV 
HCPGS2 


55801 
55810 
56812 
56815 
56821 
56831 
56840 
56842 

55846 

rrnrQ 

56860 

55862 
55865 
55870 
55899 
56870 
56880 
56300 
56301 
56302 
56303 
56304 
66306 
56306 
56307 
56308 
56309 
56311 
56312 
56313 
56315 
56316 
56317 
56320 
56322 

56324 

56340 
56341 
56342 
56343 
56344 
56360 
56361 


56363 
56364 
56366 
56366 
66360 
56361 
56362 
56363 

56399 

56405 
56420 
56440 
56441 
56601 
56515 
56605 
56606 
56620 
56625 
56630 
56631 


MOO 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
N 
N 
A 
A 
JiA 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A^ 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Rsfnoval  of  prostsis  

Extensive  prastais  sugary  . 
Extensive  praatale  sugary  . 
Extensive  prostate  sugsry  . 

Removai  of  prostata  . . — . 

Removal  of  prostate  ..._..... 
Extensive  prostate  sugery  . 
Exterwive  prostate  sugary  . 
Extensive  prostate  sugary  . 
Percut/needto  insert,  pros  .» 
Sugical  exposue,  prostate 
Extensive  prostate  sugery  ....„_ 

Extensive  prostate  sugery 

Eiectro^aculation — 

Genital  sugery  procedue 

Sex  transformation,  M  to  F  ..^.... 

Sex  transformation,  F  to  M 

Pefvis  laparoacopy.  dx 

Laparoacopy,  tutMl  cautery 

LaparosoQpy;  tubal  tkxk 

Ljparoscopy;  excise  lesions  ._.„. 
Laperoscopyi  lysis  ■••»■•*«■■■■«■•••••■ 

Pelvic  laparoacopy;  biopsy ~. 

Laperoscopy;  aspiration — __.. 

LaparoeoQpy;  remove  adnexa  .... 
Laparoacopy;  hystsrectomy  .._.... 
Laparoacopy;  remove  myoma  .... 
LaparoecQpic  lymph  node  biop  ... 
Laparoscopic  lymphadsnectomy 
Laparoscopic  lyi  lyfwdei  mi  lu<  i  ly 
Laparoscopic  appendectomy  _.... 
Laparoscopic  hernia  repair  ..._.... 

Laparoscopic  hernia  repair 

'  Laparoacopy,  spermatic  veins  .~. 

Laparoscopy.  vagus  nerves 

Laparoacopy,  vagus  nerves 

Laparoscopy,  cholecystoenter  .„. 
Laparoscopic  cfiotscystectomy  ... 
Laparoscopic  cholecystectomy  ... 
Laparoscopic  cholecystectomy  ... 

Laparoscopic  salpingostomy  

Laparoscopic  fimbrjoplasty  ...i..... 

Hysterosoopy;  dtagpioetic — 

Hysteroscopy;  t)iopsy  .__.._..«,,.... 

Hysterosoopy;  lysis 

Hysteroscopy;  resect  septum 

Hysteroecopy:  remove  myoma  .., 
Hysteroscopy;  remove  impact  .... 

Hysteroscopy;  ablation  . 

Periloneoacopy  

Peritoneoscopy  w/biopsy  ...._. 

Peritoneoscopy  w/cholangto  .^.. 

Peritoneoscopy  w/biopay 

Laparoscopy  proceduB 

I  &  D  of  vulva/perineum 

Drainage  of  gland  at>scess 

Surgery  for  vulva  lesion 

Lysis  of  labial  leslon(s)  

Destruction,  vutva  lesion(s)  

Destruction,  vulva  lesion(s)  

Biopsy  of  vutva/perineum  „... 

Biopsy  of  vulva/perirwum  

Partiai  removal  of  vulva 

Complete  removal  of  vulva 

Extensive  vulva  sugery 

Extensive  vulva  surgery >... 
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1625 

21.21 

25.66 

26.47 

13.00 

14.30 

21.21 

22.70 

26.73 

8.29 

13.33 

17.09 

21.65 

2.5a 

0.00 

0.00 

0.00 

3.58 

3.68 

4.11 

5.69 

4.37 

3J0 

3.80 

5.60 

13.87 

5.^ 

8.98 

12.06 

14.00 

6.06 

6.17 

7JST 

6iS 

9.70 

11.65 

11J0 

10.68 

11.53 

13J8 

tM 

7.16 

2.39 

2.85 

3.14 

3.51 

3.85 

3.09 

3.43 

4.04 

4.32 

4.89 

5.18 

0.00 

1.39 

1.34 

2.79  J 

1.92 

1.48 

1.85 

0.86 

0.43 

6.67 

7.41 

10.47 

1457 


12.76 

17.88 

17.68 

25.^ 

13.60 

14.56 

16.60 

19.16 

25.10 

5.89 

7.13 

11.69 

24.52 

1.83 

0.00 

0.00 

0.00 

*4J8 

•4.71 

•5.26 

5.53 

•5.60 

*4J7 

•4.87 

V.16 

9.38 

4.76 

6.38 

8.56 

10.01 

4J0 

4.51 

5.22 

4.40 

5.07 

6.09 

9.16 

7.99 

8.43 

9.37 

5.28 

5.11 

1.99 

1.99 

3.77 

3.77 

•4.93 

1.99 

M.39 

3.80 

4.93 

2.77 

3.93 

0.00 

0.76 

0.80 

2.63 

1.65 

0.54 

•2.36 

0.68 

a35 

6.47 

•9.52 

•13.46 

•18.70 


Mal- 
practice 
RVUs 


1.44 

1.77 

1.94 

2.42 

1.35 

1.44 

1.61 

1.88 

2.44 

0.58 

0.70 

1.20 

2.39 

0.18 

0.00 

0.00 

0.00 

1.03 

1.28 

1.32 

1.16 

1.20 

0.95 

1.18 

1.60 

2.07 

1.03 

1.47 

0.84 

2.31 

1.01 

0.94 

1.11 

0.45 

1.18 

1.41 

1.93 

1.74 

1.84 

2.M 

1.11 

1.19 

0.44 

0.44 

0.85 

0.85 

1.30 

0.44 

1.49 

0.43 

0.49 

0.19 

0.45 

0.00 

0.15 

0.13 

0.52 

0.30 

0.11 

0.66 

0.15 

0.08 

1.40 

2.13 

3.28 

4.51 


Total 


30.45 

4a86 

45.27 

56.09 

27.94 

3a30 

39.42 

43.74 

54.27 

14.76 

21.16 

29.98 

48.56 

4.59 

0.00 

0.00 

0.00 

9.19 

9.67 

10.69 

12.38 

11.17 

9.62 

9J6 

14.36 

25.33 

11.39 

16.78 

21.46 

26.32 

11.96 

11.62 

14.20 

11.10 

15.95 

19.15 

22.99 

20.41 

21.80 

25.23 

13.36 

13.46 

4.82 

5.28 

7.76 

8.13 

10.08 

5.52 

9.31 

8.27 

9.74 

7.85 

9.56 

0.00 

2.30 

2.27 

5.94 

3.87 

2.13 

4.87 

1.69 

0.86 

14.54 

19.06 

27.21 

37.78 


Global 
period 
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090 
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010 
010 
010 
010 
010 
010 
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090 
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CPTV 
HCPCS2 


56632 
56633 


MOD 


56637 

S6640 

66700 

56720 

56740 

56800 

56806 

S6810 

57000 

57010 

57020 

57061 

57065 

57100 

57105 

57108 

57110 

57120 

57130 

57135 

57150 

57160 

57170 

57180 

57200 

57210 

57220 

57230 

57240 

57250 

57260 

67265 

57268 

57270 

57280 

57282 

57284 

57288 

57288 

57291 

57292 

57300 

57305 

57307 

57310 

57311 

57320 

57330 

57336 

57400 

57410 

57415 

57452 

57454 

57460 

57500 

57505 

5751 0^ 

57511 

57613 

57520 

57522 

57530 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Extensive  vutva  surgery :.... 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Partial  removal  of  hymen 

Incision  of  hymen „ 

Remove  vagina  gland  lesion  ... 

Repair  of  vagina  „ 

Repair  clitoris _ 

Repair  of  perineum „. 

Exploration  of  vagina ~. 

Drainage  of  pelvic  at>scess  ..-, 

Drainage  of  pelvic  fluid 

Destruction  vagina  lesion<s)  .... 
Destruction  vagina  lesion<s)  .... 

Biopsy  of  vagina 

Biopsy  of  vagina  _. 

Partial  removal  of  vagina 

Removal  of  vagirui 

Closure  of  vagina 

Remove  vagina  lesion 

Remove  vagina  lesion  

Treat  vagina  Infection 

Insertion  of  pessary  

Fitting  of  dtaphragnVcap 

Treat  vaginal  bleedmg  .^ 

Repair  of  vagina  „. — 

Repair  vagiria/perineum ...'. 

Revision  of  urethra  

Repair  of  urethral  lesion 

Repair  bladder  &  vagira 

Repair  rectum  &  vagina „ 

Rofm  of  vagina  _ 

Extensive  repair  of  vagina  — 

Repair  of  bowel  bulge 

Repair  of  bowel  pouch 

Suspension  of  vagina  

Repair  of  vaginal  prolapse 

Repair  paravaginal  defect  — 

Repair  bladder  defect 

Repair  bladder  &  vagina 

Construction  of  vagirtt 

Cortstruct  vagina  with  graft 

Repair  rectum-vagina  fistula  ._ 
Repair  rectum-vagina  fistula  .„ 

Fistula  repair  &  colostomy  

Repair  urethrovagirvil  lesion  ... 
Repair  urettwovaginal  lesion  ... 
Repair  bladder-vagina  lesion  .. 
Repair  bladder-vagina  lesion  .. 

Repair  vagina ~ ~~ 

Dilation  of  vagina 

Pelvic  examination 

Removal  vaginal  foreign  txidy 

Examination  of  vagina „ 

Vagina  examination  &  biopsy  . 

Cervix  excision „......_..._.... 

Biopsy  of  cervix 

Endocervical  curettage 

Cauterization  of  cervix 

Cryocautery  of  cervix 

Laser  surgery  of  cervix 

Conization  of  cervix  

Conization  of  cervix  

Removal  of  cervix  


Physi- 
cian 
vrark 
RVUs» 


<  AICPT  oodsa  and  dtaoiptart  oopyiigfM  1995  Amarican  Madcal  AaaocMlon. 
>  CopyiVM  1994  Amsrtcan  OanW  AaaodaMon.  All  rtgM*  rsaafvsd  (001 1 0-099e9). 
••  hKlcMas  RVm  an  noi  uaad  tar  MMCeara  paymant 
"  fexacaiaa  raduden  o(  PradlM  Eivanaa  nvUi  as  a  taaua  or  OBRA 1991 


18.66 
12.15 
16.25 
20.34 
20.09 
2.42 
0.68 
3.60 
3.73 
15.49 
3.97 
2.92 
5.41 
1.50 
1.20 
2.56 
0.97 
1.64 
5.69 
13.48 
6.73 
2.40 
2.64 
0.94 
0.89 
0.91 
1.53 
3.68 
4.73 
3.87 
5.07 
5.39 
4.96 
7.59 
7.36 
6.14 
7.36 
8.35 
8.06 
12.10 
12.34 
6.40 
7.46 
12.34 
6.81 
8.69 
10.05 
8.10 
7.23 
7J3 
11.67 
9.11 
0.83 
0.59 
0.91 
0.99 
1.27 
2.83 
0.97 
1.09 
1.86 
1.85 
1.85 
3.96 
3.26 
4.42 


Practice 
expense 
RVUs* 


•21.32 
•15.97 
•21.21 
21.42 
19J6 
1.82 
0.48 
2.87 
2.92 
11.75 
2.62 
2.03 
2.66 
0.66 
0.82 
•3.28 
0.62 
1.57 
5.28 
7.88 
6.99 
2.62 
1.93 
0.19 
0.25 
0.32 
0.55 
2.71 
3.27 
4.44 
3.84 
•6.90 
•6.36 
8.66 
•9.42 
7.02 
6.83 
8.53 
8.72 
8.59 
10.72 
•8.19 
5.36 
6.56 
7.91 
7.K 
6.11 
4.32 
5.58 
•9.38 
8.29 
6.91 
0.33 
0.36 
0.36 
0.66 
1.21 
2.02 
0.57 
0.63 
0.52 
0.86 
•2.36 
3.45 
3.45 
3.61 


practice 
RVUs 


Total 


4.51 

3.28 

4.51 

4.51 

4.36 

0.35 

0.11 

0.56 

0.57 

1.37 

0.51 

0.35 

0.51 

0.14 

0.17 

0.74 

0.13 

0.33 

1.10 

1.76 

1.51 

0.56 

0.38 

0.04 

0.05 

0.06 

0.11 

0.60 

0.66 

0.80 

0.64 

1.60 

1.69 

1.88 

2.11 

1.50 

1.44 

1.85 

1.89 

0.84 

1.36 

1.13 

1.19 

1.38 

1.66 

1.56 

1.28 

0.48 

0.41 

1.35 

0.81 

0.81 

0.06 

0.05 

0.05 

0.14 

0.26 

0.46 

0.12 

0.13 

0.09 

0.17 

0.67 

0.73 

0.73 

0.78 


Global 
period 


Update 


44.49 

31.40 

41.97 

46.27 

44.40 

459 

1.27 

7.02 

7.22 

28.61 

7.10 

5.30 

8.57 

2.29 

2.19 

6.58 

1.72 

3.54 

12.07 

23.12 

15.23 

5.57 

4.96 

1.17 

1.19 

1.29 

2.19 

6.99 

8.65 

9.11 

9.55 

13.89 

13.01 

18.12 

18.89 

14.66 

15.63 

18.73 

18.67 

21.53 

24.42 

15.72 

14.00 

20.27 

16.38 

17.80 

17.44 

10.90 

13.22 

18.06 

20.77 

16.83 

1.22 

1.00 

1.32 

1.78 

2.74 

5.31 

1.66 

1.85 

2.46 

2.87 

4.88 

8.14 

7.44 

8.81 
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CPTV 
HCPCS2 


57540 
57546 
57560 
57566 
57566 
57700 
57720 
57800 
57820 
58100 
S8120 
58140 
56145 
58150 
581S2 
58180 
58200 
582tO 
58240 
58260 

56263 

58267 
58270 
58275 
58280 

58300 
58301 
58321 
58322 
58323 
58340 
56346 
56360 
56400 
58410 
58620 
58640 
58600 
58606 
56611 
58615 
58700 
56720 
58740 
56750 
58752 
56780 
58770 
58800 


58820 
56822 
58825 
58900 

58820 
56825 

56040 
58943 
58960 
58061 
58962 
58960 
58070 
58972 


MOO 


Status 


N 


Descnplion 


Removal  o<  residual  cervix , 

Remove  cervix,  repair  pelvis  

Removal  of  residual  cervix  _.. 

Remove  cervix,  repair  vagina 

Remove  cervix,  repair  txiwel  - 

Revisiort  of  cervix  ._._._........».«. 

Revision  of  cervix  

Oiation  of  cervical  canal ...... 

D&C  of  residual  cervix 

Biopsy  of  uterus  lining 

Oiation  and  curettage  (OAC) 

Removal  of  uterus  lesion 

Removal  of  uterus  lesion 

Total  hysterectomy  

Total  hysterectomy .... 

Partial  hysterectomy  .....„...„.._„., 

Extensive  hysterectomy >... 

Extensive  hysterectomy 

Removal  of  peMs  contents  ......... 

Vaginal  hysterectomy  

Vaginal  hysterectomy  ...„...._.._..„ 

Vs^inal  hysterectomy 

Hysterectomy  &  vagina  repair  _..., 

Hysterectomy  &  vagina  repair 

Hysterectomy,  revise  vagine  

Hysterectomy,  revise  vagina  

Extensive  hysterectomy  .........._.„, 

Irtsert  Inlrautorine  device  ....»._._ 

Remove  intrauterine  device 

Artificial  insemination _.,„_ 

Artificial  Mtseminalion  .................. 

Sperm  wastwig 

Iriiect  for  uterus/tutM  x-ray 

Reopen  falopian  tube . 

Reopen  faiopian  tube 

Suspension  of  uterus _.._„. 

Suspension  of  uterus 

Repiair  of  rtf)tured  uterus  

RsMision  of  uterus 

Division  of  falopian  tube 

Division  of  falopian  tube 

Ligate  oviduct(8)  

Ocdude  falopian  tube(s) 

Removal  of  falopian  tube ...... 

RemovaLof  ovaiy/lii)e(s) 

Revise  falopian  tube(s) 

Revise  ovarian  tubie(s) 

Remove  tubel  otMiiuction  ........ 

i..reen  new  tuoei  openng  ......... 

Drainage  of  ovarian  cyst(s)  

Orainaoe  of  ovarian  cyst(s)  

Orainags  of  ovarian  abscess 

Drainage  of  ovarian  abscess 

Transposition,  ovary(s)  

Biopsy  of  ovary(8) „., 

Partial  removal  of  ovary(s) 

ReiTXJval  of  ovarian  cy8t(s) 

Removal  of  ovary(s)  

Removal  of  ovary($)  

Resect  ovarian  malignancy  

Resect  ovarian  malignaricy  

Resect  overian  malignency  

Exploration  of  abdomen 

Retrieval  of  oocyte 

Fertifization  of  oocyte 


Physi- 
cian 
wort( 
RVUs' 


<  M  CPT  oodM  tnd  dMcrUon  oopyrtgM  1986  AiiMrican  MKlcal  AModatton. 
*CapyiVtt  ise*  AmMicw  P«nM  AaMxMton.  M  rigM*  rMwvKi  (001 10-09989). 
*(  MteMM  RVU»  m  nel  4Md  lor  Mrtkar*  paymam. 

I  i«duc«an  of  Pridic*  ExpwiM  RVUs  w  a  rMuR  or  OBRA  1893. 


6.01 

6.63 

4.91 

6.14 

7.56 

3.30 

3.87 

0.77 

1.62 

0.71 

2.45 

7.61 

7.36 

13.00 

14.10 

9.06 

20.34 

23.97 

28.79 

11.39 

13.06 

14.27 

13.94 

1^60 

13.99 

14.35 

17.45 

#1.01 

0.73 

0.92 

1.10 

0.23 

0.88 

4.61 

0.96 

5.66 

6.78 

6.36 

6.66 

3.74 

a29 

0.63 

3.65 

5.92 

6.20 

5.28 

8.82 

7.94 

7.16 

6.96 

3.77 

5.44 

3.96 

6.18 

5.63 

5.49 

6.28 

6.40 

6.54 

17.49 

14.10 

20.34 

21.35 

10.14 

3.53 

0.00 


Practice 
expense 
RVUs^ 


6.74 
4.58 
*6.28 
10.10 
9.44 
2.38 
2.76 
0.48 

*2.oe 

0.66 

2.70 

&33 

8.24 

9.57 

11.99 

9.76 

12.96 

17.77 

2a73 

9J30 

939 

10.32 

11.53 

10.32 

11.02 

10.50 

11.60 

a77 

a45 

0.71 

0J1 

ai6 

057 

3.46 

OM 

5.64 

5.53 

4.24 

6.13 

•4.79 

•4.21 

0.47 

Z91 

6.33 

750 

•6.76 

6.31 

6.74 

5.11 

5.26 

2.66 

6.38 

2.76 

3.56 

4.03 

5.19 

6.78 

6.56 

6^ 

12.1  H 

11.24 

18.34 

1611 

•12.98 

2JS2 

0.00 


Mal- 
practice 
RVUs 


1.51 
1.03 
1.54 
2.17 
1.92 
0.34 
0.50 
0.10 
0.46 
0.14 
0.56 
1.71 
1.54 
2.06 
2.59 
2.11 
2.80 
3.67 
6.15 
2.07 
2.07 
2.22 
2.46 
2.22 
2.32 
2.30 
2.70 
0.13 
0.06 
0.15 
0.15 
0.04 
0J09 
0.41 
0.16 
1.16 
0.64 
0J9 
1.42 
1.38 
1.01 
0.10 
0.35 
1.31 
1.63 
1.86 
1.46 
0.93 
1.19 
1.11 
0.53 
1.36 
0.49 
0.61 
0.93 
1.07 
1.41 
1.38 
1.33 
2.63 
2.38 
3.93 
3.92 
2.95 
0.58 
0.00 


Total 


14.26 

12.24 

12.73 

20.41 

18.92 

6.03 

7.13 

1.35 

4.16 

1.51 

5.71 

17.65 

17.14 

24.66 

28.66 

20.93 

36.12 

45.61 

63.67 

22.85 

24.52 

26.81 

27.93 

25.14 

27.33 

27.15 

31.75 

1.91 

1.26 

1.78 

1.96 

0.43 

1.53 

&51 

1.81 

12.46 

13.15 

11.56 

16.13 

9.91 

8.51 

1.20 

7.11 

13.66 

15.33 

13.92 

16.59 

15.61 

13.46 

13.36 

6.96 

13.18 

7.21 

10.54 

10.59 

11.75 

14.47 

14.34 

14.36 

32.23 

27.72 

42.61 

43.36 

26.07 

6.63 

0.00 


Global 
period 
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090 
090 
090 
090 
090 
090 
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090 
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090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
000 
000 
000 
000 
000 
010 
010 
090 
090 
090 
090 
090 
090 

zzz 

010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 


Update 


CPTV 
HCPCS2 


58974 
58976 


59000 

56012 
56015 
56020 
59020 
59020 
59025 
59025 
59025 
59O30 
59050 
59051 
59100 
59120 
59121 
59130 
59135 
59136 
59140 
56150 
50151 
59160 
59200 
59300 
59320 
59325 
59350 
59400 
59409 
59410 
59412 
59414 
59425 
59426 
59430 
59510 
59514 
59515 
59625 
59610 
59612 
56614 
59618 
59620 
59622 
59612 
59820 
59821 
56830 
59640 
59641 
59650 
59851 
58852 
89866 
59866 
59867 
59670 


60000 

60001 
601W 
60200 


MOD 


26 
TC 


26 
TC 


Status 


C 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 


Description 


Transfer  of  embryo 

Transfer  of  errtiryo 

Genital  surgery  procedure 

Amniocentesis 

Fetal  cord  puncture,  prenatal  .. 

Chorion  biopsy 

Fetal  contract  strms  test 

Fetal  contract  stress  test 

Fetal  contract  stress  test  

Fetal  non-stress  test 

Fetal  non-stress  test 

Fetal  non-stress  test 

Fetal  scalp  blood  sampto 

Fetal  monitor  w/report 

Fetal  monitorAnterpret  only  ..... 

Remove  uterus  lesion 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treal  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

D&C  after  delivery  ..-. 

Insert  cervical  dilator 

Episiotomy  or  vaginal  repair  ... 

Revision  of  cervix  

Revision  of  cervix 

Repair  of  uterus , 

Ot)stetrical  care 

Ot)stetrical  care .. 

Ot)Stetrical  care 

Antepartum  manipulation 

Deliver  piacertta 

Antepartum  care  only 

Antepertum  care  only 

Care  after  delivery 

Cesarean  delivery 

Cesarean  delivery  only 

Cesarean  delivery 

Renwve  uterus  after  cesarean 

Vbac  delivery  .. 

Vbac  delivery  only  

Vbec  care  after  delivery 

Attempted  vt>ac  delivery  

Attempted  vt)ac  delivery  only  . 

Attempted  vt>ac  after  care  

Treatment  of  miscarriage 

Care  of  miscarriage  

Treatment  of  miscarriage 

Treat  uterus  infection 

Alxylion 

Atx)rtion  .;.. 

AtXKtion  .^ . 

Abortion 

AtXKtion ...... 

Alx)rtion ................ . 

Abortion . 

Abortion .' 

Evacuate  mote  of  uterus 

Maternity  care  procedure 

Drain  ttiyroid/longue  cyst 

Aspirate/inject  thyriod  cyst 

Biopsy  of  thyroid  

Remove  thyroid  lesion 


« AH  OPT  codaa  ancrdMaiplare  copyrigM  1996  Anwican  Msctcal  AsMdaBan. 
*CapyilaM  1894  Amarican  Dantal  AMocialion.  All  hgriis  reserved  (D0110-O9989). 
*f  Indtoataa  RVUt  art  noi  used  tar  Medicara  payment 
«' Mkaiaa  radudkin  of  PracUca  Expanse  RVUt  aa  a  raauN  o(  oeRA  1993. 


Ptiysi- 

ctan 

work 

RVUs» 


0.00 
3.83 
OJOO 
1.30 
3.45 
2.20 
0.66 
0.66 
0.00 
0.53 
0.53 
0.00 
1.99 
0.89 
0.74 
5.96 
7.11 
6.99 
7.88 
13.00 
8.69 
5.09 
6.34 
7.24 
2.66 
a79 
2.41 
2.48 
4.07 
4.95 
20.99 
13.28 
14.44 
1.71 
1.61 
4.04 
6.91 
2.01 
23.67 
15.39 
16.55 
8.54 
22.55 
14.84 
15.96 
25.23 
16.95 
1611 
3.10 
3.73 
4.26 
5.96 
2.91 
3.24 
5.46 
5.62 
7.70 
5.80 
7.16 
671 
4.08 
0.00 
1.71 
0.97 
0.97 
8.83 


Practice 
expense 
RVUs* 


0.00 
2.73 
0.00 
0.97 
2.62 
1.20 
•1.36 
•0.85 
0.50 
0.61 
0.39 
0.22 
1.58 
0.81 
0.81 
4.14 
7.86 
5.38 
5.96 
9.85 
6.22 
4.66 
4.53 
8.61 
2.93 
0.54 
0.99 
1.78 
2.89 
3.54 
14.99 
9.48 
10.31 
1.22 
1.15 
2.88 
4.94 
0.36 
16.90 
10.99 
11.82 
3.81 
14.99 
9.48 
10.31 
16.90 
10.99 
11.82 
3.61 
3.75 
2.72 
4.53 
3.22 
3.75 
4.00 
428 
5.51 
4.14 
5.11 
6.22 
2.91 
0.00 
0.60 
1.05 
1.06 
6.02 


Mal- 
practice 
RVUs 


0.00 
0.63 
0.00 
0.18 
0.31 

aio 

0.29 
0.19 
0.10 
0.12 
0.06 
0.04 
0.21 
0.15 
0.15 
0.96 
1.50 
1.07 
0.70 
1.15 
1.44 
0.29 
1.05 
0.64 
0.52 
0.11 
0.10 
0.41 
0.29 
0.82 
3.47 
2.20 
2.39 
0.29 
0.27 
0.66 
1.14 
0.07 
3.92 
2.55 
2.73 
0.88 
3.47 
2.20 
2.39 
3.92 
2.55 
2.73 
0.77 
0.77 
0.62 
0.52 
0.69 
0.76 
0.85 
0.88 
1.27 
0.96 
1.19 
1.44 
0.67 
0.00 
0.09 
0.12 
0.12 
1.04 


Total 


0.00 

7.19 

0.00 

2.45 

6.38 

3.50 

2.30 

1.70 

0.60 

1.26 

1.00 

0.26 

3.78 

1.85 

1.70 

11.06 

16.47 

13.44 

14.54 

24.00 

16.35 

10.04 

11.92 

16.49 

6.11 

1.44 

3.50 

4.67 

7.25 

9.31 

39.45 

24.96 

27.14 

3.22 

3.03 

7.58 

12.99 

2.46 

44.49 

28.93 

31.10 

13.23 

41.01 

26.52 

28.66 

46.05 

30.49 

32.66 

7.48 

825 

7.60 

11.01 

6.82 

7.75 

10.31 

10.78 

14.46 

10.90 

13.46 

16.37 

7.66 

0.00 

2.40 

2.14 

2.14 

15.89 


Globel 
period 


000 
000 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
000 
000 
000 
000 
000 


Iwnwnw 


nBH^Rn 


fWINnWfl 


090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
000 
000 
090 
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N 
N 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
N 
S 
S 
S 
S 
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S 
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s 
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CPTV 
HCPCS* 


MOO 


60210 
60812 
60220 
6022S 
60240 

60sse 

60264 

60280 
60270 
60271 

60281 

60500 

60502 

60506 

60512 

60520 

60621 

60522 

60640 

60645 

60600 

60606 

60609 

61000 

61001 

61020 

61026 

61050 

61066 

61070 

61106 

61106 

61107 

61108 

61120 

61130 

61140 

61150 

61151 

61154 

61156 

61210 

61215 

61250 

61253 

61304 

61306 

61312 

61313 

61314 

61315 

J61320 

61321 

61330 

61332 

61333 

61334 

61340 

61343 

61345 

61440 

61450 

61458 

61460 

61470 


SMUS 


A 
A 
A 

A 

A 

A 

A 

A! 

A 

A 

A 

A 

A 

A 

A 

A, 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

^ 

Aj 
A 
A 
A 

A 

» 

A 
A 
A 
A 
A 

; 

A 

/ 


Desct^plion 


PartW  excision  thyroid 

Parital  ttiyraid  excision  — 
Portal  removal  of  thyroid  . 
Paitiai  removal  of  thyroid 
Removal  of  thyroid 
Removal  of  thyroid 


Extensive  thyroid  surgery  ...... 

Repeal  tigroid  surgery 

Rwnoval  of  thyroid 

Removal  of  thyroid  — .. 

Remove  thyroid  duct  lesion  ... 
Remove  thyroid  duct  lesion  ... 
Explore  penlhyroid  glands  .... 

Re-explore  parathyroids  

Explore  parathyroid  glands  .... 
Autotrarnplant,  parattiyroid  .... 

Removal  of  thyiixjs  gland 

Removal  thymus  gland 

Removal  of  thymus  gland 

Explore  adrenal  gland 

Explore  adrenal  gland 

Remove  carotid  txxly  lesion  .. 
Remove  carotid  txxiy  lesion  .. 
Endocrine  surgery  procedure 
Remove  craniai  cavity  fluid  .... 
Remove  cranial  cavity  fluid  „.. 
Remove  brain  cavity  fluid  . — 

Iniectfon  into  txain  canal 

Remove  train  canal  fluid 

Injection  into  brain  canal 

Brain  canal  shunt  procedure  . 

Drill  aluM  for  examination  

Drin  siojll  for  exam/surgery  .... 

DriH  skull  for  implantaten 

DrW  skull  lor  drairtage 

Pierce  skuH  for  examinatkm  .. 
Pierce  skuU,  exanVsurgery  .... 

Pieice  skuH  for  bk>psy  

Pierce  skull  for  drainage 

Pteroe  skull  for  drainage  .. 

Pierce  skuH,  remove  ctot  — 

Pierce  sfcuN  for  drainage  - 

Pierce  skuH;  irrplant  device  .. 

Insert  brain-fluid  device  

Pierce  skuH  &  expkxe 

Pierce  skufl  &  explore  .._ 

Open  SkuH  for  expkxatran 

Open  skuU  for  expioratxxi 

Open  skull  for  drainage 

Open  SkuH  for  drainege  < 

Open  skuU  for  drainage  . 

Open  skua  for  drainage  

Open  SkuH  for  drainage  

Open  SkuH  for  drainage 

Decompress  eye  sodcet 

Exptore^bkjpsy  eye  socket .... 
Exptore  ortiit;  remove  lesion 
Exptore  orbit;  remove  obfect 

Relieve  craniai  pressure  

Incise  skuH,  pressure  relief  .. 

Relieve  cranial  pressure 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Incise  skuU  for  brain  wound  . 

Incise  skuH  tor  surgery  ._ 

Incise  skuH  for  surgery 


Physi- 
cian 


RVUft> 


'MiCPTcodwand^ 

>f  indcMMfMlkwtnai 

•'indkaiMnduaionaf 


1906  AiiMricsn  MHftCil  Atsociflftofi. 
IMM  AMOOMIon.  M  hgMli«t«v«d  (DO11O-OO8S0). 
I  wd  tof  Mitfcwv  pMiMnL 

EipMiM  RVUl  M  •  fMuS  al  OeRA  1909. 


Practice 
expense 
RVUs* 


10.51 
15.48 
9.86 
11.66 
15.66 
15.40 
16J8 
14.49 
16.44 
14.16 
5.55 
8.00 
15.40 
19.25 
19.93 
4A5 
15.82 
17.80 
21.76 
15.72 
ia51 
16.13 
18.20 
0.M 
1.58 
1.49 
151 
1.69 
1.51 
2.10 
0.89 
8.19 
7.36 
4.36 
10.80 
9.31 
6.37 
14.84 
16J7 
11.40 
13.67 
15.23 
4.72 
10.05 
11.03 
13.00 
20.63 
24.77 
20.54 
20.54 
22.78 
25.91 
23.90 
26.66 
15.65 
26.08 
26.75 
17.07 
11.56 
27.87 
25.36 
24.79 
24.29 
25.97 
26.75 
20.79 


Mai- 

piactice 

RVUs 


a68 
9.04 
8.54 
10.49 
1058 
13.65 
19.21 
3.14 
13.97 
1Z14 
•7.10 
5.04 
11.36 
11.39 
13.14 
2.32 
13.54 
13.54 
13.54 
12.06 
14.27 
11.46 
10.71 
0.00 
1.07 
0.88 
1.26 
2.03 
1.23 
1.88 
0.49 
6.89 
6.15 
*5.57 
12.05 
5.95 
-  4.96 
14.13 
14.65 
2.13 
•17.50 
16.19 
'BM 
9.00 
8.03 
9.62 
26.03 
29.11 
24.13 
24.04 
^.62 
24.41 
18.70 
19.83 
12.97 
20.72 
20.46 
14.65 
•14.80 
30.05 
19.18 
20.75 
20.43 
27.28 
25.05 
13.86 


1.65 

1.74 

1.61 

1.92 

1.96 

^55 

3.08 

0.34 

2.54 

2.25 

1.11 

0.95 

2.31 

2.33 

2.56 

0.54 

2.46 

2.46 

2.46 

Z08 

2.34 

1.88 

2.21 

0.00 

0.17 

0.17 

0.20 

022 

0.15 

0.19 

0.03 

t.24 

1.15 

1.26 

2.22 

1.08 

0.96 

2.56 

2.63 

0.37 

3.27 

3.06 

1.53 

1.63 

1.44 

1.69 

4.78 

5.05 

4.46 

4.38 

4.68 

4.47 

3.41 

3.54 

^22 

2.76 

3.26 

1.82 

2.54 

5.28 

3.45 

3.00 

3.43 

4.87 

3.98 

2.53 


Total 


Global 
period 


20.84 
26.26 
20.01 
24.06 
28.20 
31.60 
38.97 
17.97 
32.95 
28.56 
13.76 
13.99 
29.07 
32.97 
36.63 
7.31 
31.82 
33.80 
37.76 
29.85 
35.12 
.2947 
31.12 
OOO 
2.82 
2.54 
2.97 
3.94 
2.89 
4.17 
1.41 
16.32 
14.66 
11.18 
25i)7 
16.34 
12.28 
31.63 
33.65 
13.90 
34/44 
34.47 
12.29 
20.68 
20.50 
24.31 
51.44 
58.93 
49.13 
48J6 
S3J06 
54.79 
A6J0^ 
50.03 
29.84 
49.56 
50.47 
3354 
28.90 
63.20 
47.99 
48.54 
48.15 
58.12 
55.78 
37.18 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
090 
000 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
000 
090 
ZZZ 
000 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 


S 
S 
8 
S 
S 
S 
S 
S 
S 
S 
S 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATioi^-Continued 


CPTV 
HCPCS2 


61480 

61490 

61500 

61501 

61510 

61512 

61514 

61516 

61518 

61519 

61520 

61521 

61522 

61624 

61526 

61530 

61531 

61533 

61534 

61535 

61536 

61536 

61539 

61541 

61542 

61543 

61544 

61546 

61546 

61548 

61560 

61552 

61556 

61567 

61568 

61566 

61563 

61564 

61570 

61571 

61575 

61576 

61580 

61581 

61582 

61583 

61584 

61585 

61590 

61561 

61562 

61565 

61566 

61567 

61566 

61600 

61601 

61605 

61606 

61607 

61606 

61606 

61610 

61611 

61612 

61613 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Incise  skufl  for  surgery 

Incise  skuH  for  surgery  ......... 

Removal  of  skull  lesion 

Remove  infected  SkuH  bone 

RemovaJ  of  brain  lesion 

Remove  brain  lining  lesfon  

Removal  of  brain  abscess 

Removal  of  brain  leskxi „ 

Removal  of  brain  lesion _„ 

Ftenxyve  brain  lining  lesnn 

Removal  of  brain  leskxi .: 

Removal  of  brain  lesnn 

Removal  of  brain  abscess 

Removal  of  brain  lesion „.. 

RenK>vai  of  brain  lesion ; 

Renx)val  of  brain  leskxi 

Implant  train  electrodes  _ 

Implant  brain  electrodes 

Renrxjval  of  brain  lesfon 

Remove  brain  electrodes _.. 

Removal  of  brain  leskxi 

Removal  of  brain  tissue „.... 

Removal  of  txain  tissue 

Inciskxi  of  brain  tissue „_ 

Removal  of  brain  tissue  .„ „.. 

Removal  of  brain  tissue 

Remove  &  treat  brain  lesfon „ 

Exciskxi  of  brain  tumor 

Removal  of  pituitary  gland 

Removal  of  pituitary  gland 

Release  of  skull  seams  „ 

Release  of  skull  seams _.. 

Incise  skull/sutures  

Incise  skull/sutures  

Exciskxi  of  skull/sutures  

Exciskxi  of  skull/sutures 

Exciskxi  of  skull  tumor 

Excisk>n  of  skull  tumor 

Remove  brain  foreign  tx)dy 

Incise  skull  for  brain  wound 

Skull  base/txainstem  surgery  

Skull  base/brainstem  surgery  .... 

Crank)facial  approach,  skull  

Craniofacial  approach,  skull  

Crank>facial  approacli,  skull  

Craniofacial  approach,  skull  

Ortxtocranial  approadi/skull  

Oitxtocranial  approach/skull  

Infratemporal  approach/skuH  

Infratemfxxal  approach/skul  

Orbitocranial  approactVskuN 

Transtemporal  approach/skull  

Transcochlear  approach/skuH 

Transcondylar  approactVskull 

Transpetrosal  approach/skull 

Resect/excise  cranial  leskxi  

Resect/excise  cranial  leskxi  

Resect/excise  cranial  leskxi  

Resect/excise  cranial  leskxi  .^. 

Resect/excise  cranial  leskxi  

Resect/excise  cranial  leskxi  

Transect,  artery,  sinus - 

Transect,  artery,  sinus „.. 

Transect,  artery,  sinus ., 

Transect,  artery,  sinus » 

Remove  aneurysm,  sinus .... 


Physi- 
cian 
work 
RVUs  3 


'  Al  OPT  codM  and  daacripiors  (x<)yrigm  1905  Americwi  MMtcal  Associatian. 
*Copyrtgrii  1994 /ViMrican  Dantal  Anocwbon.  All  rightt  rMMvtd  (001 10-09900). 
**  MtoaM  RVUs  an*  Ml  uaed  tor  Midicar*  p*)fnt«it. 
«*  iTNlcalaa  raducllon  ol  Pradica  ExpanM  RVU*  as  a  roull  (X  OeRA  1993. 


16.77 

15.63 

16.93 

13.59 

23.39 

24.26 

23.49 

22.84 

32.27 

33.84 

38.35 

39.48 

27.55 

26.02 

29.71 

42.36 

20.50 

23.41 

19.13 

10.23 

29.43 

28.05 

30.05 

26.95 

27.30 

20.62 

23.71 

34.50 

29.33 

20.15 

14.24 

19.02 

21.35 

21.47 

24.41 

31.65 

25.87 

32.64 

22.89 

24.55 

32.33 

33.82 

28.90 

32.80 

29.77 

33.97 

32.69 

36.80 

40.02 

41.97 

38.07 

28.12 

34.17 

36.12 

31.83 

24.41 

26.16 

27.62 

37.00 

34.56 

40.21 

9.89 
29.67 

7.42 
27.88 
39.43 


Practice 
expense 
RVUs* 


15.07 
11.72 
20.07 
•17.40 
27.04 
29.02 
25.52 
26.48 
30.02 
31.22 
33.85 
32.97 
19.96 
27.45 
34.01 
34.01 
14.98 
17.02 

6.38 

7.66 
21.96 
29.08 
22.96 
19.80 
19.91 
17.24 
28.19 
25.66 
27.01 
24.78 
11.81 
13.83 
15.53 
15.62 
17.74 
23.01 
18.81 
23.73 
16.49 
18.32 
32.99 
28.23 
21.01 
23.84 
21.65 
24.70 
23.91 
26.75 
29.10 
30.52 
27.68 
20.44 
24.84 
26.26 
23.13 
17.74 
19.03 
20.09 
26.90 
25.13 
29.24 

7.19 
21.57 

5.39 
20.27 
28.67 


Mal- 

practKe 

RVUs 


1.78 

2.16 

3.58 

3.33 

4.90 

5.28 

4.74 

4.57 

5.46 

5.77 

5.89 

5.86 

3.79 

5.15 

4.79 

4.79 

1.75 

3.33 

2.01 

1.25 

3.99 

4.97 

4.07 

3.78 

3.90 

2.49 

211 

4.80 

4.78 

4.03 

1.11 

2.70 

3.04 

3.05 

3.47 

4.50 

3.66 

4.64 

3.06 

3.21 

5.05 

3.91 

4.10 

4.66 

4.22 

4.83 

4.68 

5.23 

5.68 

5.96 

5.41 

4.00 

4.86 

5.13 

4.52 

3.46 

3.72 

3.93 

5.25 

4.91 

5.71 

1.40 

4.21 

1.06 

3.96 

6.61 


Total 


33.62 

29.51 

40.58 

34.32 

55.33 

58.56 

53.75 

53.89 

67.75 

70.83 

78.09 

78.30 

51.30 

58.62 

68.51 

81.15 

37.23 

43.76 

27.52 

19.14 

55.38 

62.10 

57.08 

50.53 

51.20 

40.35 

54.01 

64.96 

61.12 

48.96 

27.16 

35.55 

39.92 

40.14 

45.62 

59.16 

48.36 

61.01 

42.44 

46.08 

70.37 

65.96 

54.01 

61.30 

55.64 

63.50 

61.46 

68.78 

74.80 

78.45 

71.16 

52.56 

63.87 

67.51 

59.48 

45.61 

48.91 

51.64 

69.15 

64.60 

75.16 

18.48 

55.45 

13.87 

52.11 

73.71 


Gtobal 
penod 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
090 
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OPTV 
HGPCS2 


61S15 

61816 

6161S 

61619 

61624 

61626 

61680 

61682 

61664 

61686 

61690 

61602 

61700 

61702 

61703 

61706 

61708 

61710 

61711 

61712 

61720 

61736 

61 750 

61751 

61760 

61770 

61790 

61791 

61793 

61796 

618S0 

61866 

61880 

61866 

61870 

61875 

61880 

61886 

61888 

62000 

62006 

62010 

62100 

62115 

62116 

62117 

62120 

62121 

62140 

62141 

62142 

62143 

62146 

62146 

62147 

62180 

62190 

62192 

62194 

62200 

62201 

62220 

62223 

62230 
622S6 


MOO 


Descfiptton 


RMect/fl9(ciM  lesion,  stojl  _. 
Resact/exoiae  leaion.  akuH  ... 
Repair  dura — ...... 

Hspttf  Qua  ■••»••■•••*•••*»«••...•. 

uocawiotvenncKWi  aiMi  cam 
cpmiusMKeinjuazaiMi  cain 
MractaiM  vessai  surgery  ... 
Macranlal  vaasal  surgery ... 
Irt^maiuM  waaaal  surgery  ... 
IrHracianial  veasal  surgery ... 
Mncraniai  veaaet  surgery  ... 
Intracranial  vessai  surgery  ... 
Imar  skuH  vessel  surgery  .... 
Inner  skull  vessel  surgery  .... 

Clamp  neck  artery  ....„ „ 

Revise  circulation  to  head  ... 
Revise  circuMton  to  head  ... 
Revise  drcuMton  to  head  ... 

Fuaton  of  skul  arteries  

Skul  or  spine  miciosurgery  . 

Incise  skuMvain  surgery 

Indee  skuMvain  surgery 

Incise  skul;  brain  biopsy  

Brain  biopsy  with  cat  scan  ... 


Incise  si(ui  for  treatmerA  . .«<. 

Treat  trigaiTinal  nerve .............. 

Treat  trigeminai  tract  ............ 

Focus  radtation  beem „. 

Brain  surgery  using  oorapuler .. 

Implent  nouroeieclrodes 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroeleclrodes _... 

Impient  neuroeleclrodes «... 

Implant  nauroelectoodes 

Reviss/renwve  neuroetoctrode 


:7 


neuroreceiver 

Revise/remove  neuroreceiver 

Repeir  of  skul  fracture 

Repair  of  skul  fracture 

Treatment  of  head  irijury  

flepair  brain  flud  leakaoe 
Reductton  of  skull  defect  . 
Reductton  of  skuU  defect  . 
Redudton  of  skuN  defect  . 
Repair  skul  cavity  leston  , 
Incise  skul  repeir 
Repeir  of  skul  defect 
Repair  of  skul  defect  ...„„.. 

Remove  akul  plate/llap 

Replace  skul  piata/lap 

Repair  of  sloJ  &  brain 

Repeir  of  skul  with  graft ...., 
Repeir  of  skul  with  graft  .... 
Establish  brain  cavity  shunt 
Establish  brain  cavity  shunt 
EslabAsh  brain  cavity  shunt 

Replace^irrigate  catheter 

Establish  brain  cavity  shunt 
Establish  brain  cavity  shunt 
Estabish  brain  cavity  shunt 
Establsh  brain  cavity  shunt 
Replace/irrigale  catheter ...., 
Replace/revise  brain  shunt 
Remove  brain  cavity  shunt  . 


Ptrysi- 

dan 

work 

RVUs  3 


30.36 
41.29 
15.62 
19.52 
20.15 
1&62 
36.45 
42.21 
39.25 
47.46 
33.82 
37.98 
34.83 
39  ja) 
16.27 
34.49 
33j0 

2&14 

34.82 

3.49 

15JS 

10.03 
15.18 
24.83 
15.14 
10.31 
7.29 
16.70 


15J8 

12.94 

11.20 

21.70 

5.77 

9.20 

5.72 

2.36 

aio 

11.26 
14.84 
18.43 
2a78 
20.50 
22.46 
25.38 
22.34 
20.25 
12.63 
13.90 
9^91 
12.11 
17.68 
15.11 
18.14 
12.72 
10.13 
11.31 
2.81 
13.24 
12.10 
12M 
12.81 
4.71 
9.7t 
5J0 


Practtee 
expense 
RVUs* 


22.07 

30l03 

11.35 

14.19 

15.28 

12.60 

31.06 

35.31 

29.76 

36J8 

27.46 

28.79 

31.69 

38.31 

1221 

3a41 

25.20 

16.63 

33.04 

•4.47 

•2059 

12J6 

M3A4 

'19.43 

14.98 

M9.38 

M3.19 

•9.77 

21.35 

•5.24 

11.63 

10.39 

8.14 

15.78 

4.19 

6.69 

4.79 

1.96 

2^ 

5.73 

11.08 

19.20 

21.62 

15.51 

16.98 

19.20 

16.90 

1751 

13.43 

17.73 

•12.89 

9.17 

13.16 

10.99 

13.17 

14.21 

•12.97 

•14.48 

1.88 

•16.95 

&78 

•15.43 

•16.40 

4.80 

9.83 

&38 


Mal- 
practice 
RVUs 


4.31 
5.86 
2.22 

2.77 
1.79 
1.47 
5.79 
6.36 
3.47 
4.20 
4.09 
3.36 
5.67 
6.61 
2.24 
5.25 
2.32 
1.75 
6.20 
0.93 
4.05 
1.51 
4.31 
4.44 
1.75 
3.43 
3.03 
3.16 
1.96 
1.55 
2.26 
1.47 
1.59 
3.09 
0.82 
1.31 
0.66 
0.29 
0.44 
0.95 
1.97 

3;39 

3.72 
1.82 
1.99 
2.25 
1.98 
3.41 
2.39 
3.28 
2.64 
1.66 
2.29 
2.15 
2.57 
2.70 
3.21 
2.74 
0.29 
3.09 
1.72 
3.12 
3.02 
0.58 
1.82 
1.17 


Total 


56.74 

77.18 

29.19 

36.4fr 

37.22 

30.69 

73.30 

83.88 

72.48 

87.63 

65.37 

70;i1 

72.19 

82.12 

30.72 

70.15 

61.11 

46.52 

73.86 

8.89 
40.19 
31.56 
27.88 
39.05 
41.56 
37.95 
26.53 
20.22 
40.01 
10.83 
29.87 
24.80 
20.93 
40.57 
10.78 
17.20 
11.17 

4.60 

5.79 
17.94 
27.89 
41.02 
46.12 
37.83 
41.42 
46.83 
41.22 
41.17 
28.45 
34.91 
25.24 
22:93 
33.13 
28.25 
33.88 
29.63 
26.31 
28.53 

4.98 
33.28 
22.60 
30.61 
32.23 
10.09 
21.36 
13.4& 


GtobtJ 
period 


090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
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CPTV 
HCPCS2 


<  MtCPTaodw  anddMMpiBs  OB 
iRWUawtieiuMrttDr 


IMS 

M  rigMi  rM«Vid  (D01 10-08900). 

nvut  M  a  iwuR  o(  OeRA  1903. 


62258 

62268 

62269 

62270 

62272 

62273 

62274 

62275 

62276 

62277 

62278 

62279 

62280 

62281 

62282 

62284 

62287 

62288 

62269 

62290 

62291 

62292 

62294 

62298 

62350 

62351 

62355 

62360 

62361 

62362 

62365 

62367 

62367 

62367 

62368 

62368 

62368 

63001 

63003 

63006 

63011 

63012 

63015 

63016 

63017 

63020 

63030 

63035 

63040 

63042 

63045 

63046 

63047 

63048 

63055 

63056 

63057 

63064 

63068 

63075 

63076 

63077 

63078 

63081 

63082 

63086 


MOD 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
C 
C 
A 
C 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Replace  brein  cavity  shunt 

Drain  spiral  cord  cyst 

Needle  biopsy  spinal  cord 

Spinal  fluid  tap,  diagnostic 

Drain  spinal  fluid ;.. 

Treat  lumbar  spine  lesion _ 

Inject  spinal  anesthetic  

Inject  spinal  anesthetic  

Ir^ect  spirtal  anesthetic 

Inject  spinal  anesthetic  

Inject  spinal  anesthetic  ~ 

Ir^  spinal  anesthetic  

Treat  spinal  cord  lesion  ....„ „.. 

Treat  spinal  cord  lesion  „ 

Treat  spinal  canal  lesk>n . 

Injection  for  myetogram  , 

Percutaneous  diskectomy 

Injection  Into  spinal  canal  

Irtjection  into  spinal  canal .i 

Ir^ect  for  spine  disk  x-ray  

Ir^ect  for  spine  disk  x-ray  

Ir^ection  into  disk  lesion 

Injection  into  spinal  artery , 

Injection  Into  spinal  canal  

Implant  spinal  catheter  

Implant  spinal  cattwter  

Remove  spinal  canal  catheter 

Insert  spine  Infusion  device ~ 

Implant  spine  infusion  pump 

Implant  spine  Infusion  pump 

Remove  spine  infuston  device 

Analyze  spine  infuston  pump » 

Analyze  spine  infuskxi  pump 

Analyze  spine  infuston  pump 

Analyze  spine  Infusion  pump  ..„ „ 

Analyze  spine  infusion  pump 

Analyze  spine  Infusion  pump 

Removal  of  spinal  lamira 

Removal  of  spinal  lamira 

Removal  of  spinal  lamira 

Removal  of  spinal  lamira 

Removal  of  spinal  lamira 

Removal  of  spinal  lamira 

Removal  of  spinal  lamira — 

Removal  of  spinal  lamira 

Neck  spira  disk  surgery  

Low  t>ack  disk  surgery 

Added  spinal  disk  surgery  

Neck  spine  disk  surgery  

Low  beck  disk  surgery 

Removal  of  spinal  lamira 

Removal  of  spinal  lamira 

Removal  of  spinal  lamira  — . 

Removal  of  spirial  lamira — . 

Decompress  spinal  cord 

Decompress  spinal  cord ~~ 

Decompress  spinal  cord 

Decomfxess  spinal  cord  .~ ~... 

Decompress  spinal  cord  — ~ 

Neck  spine  disk  surgery  

Neck  spine  disk  surgery  

Spira  disk  surgery,  thorax  ..„ ~~ 

Spira  disk  surgery,  thorax 

Removal  of  vertet>ral  body  ~ 

Removal  of  vertebral  tx)dy  

Removal  of  vertetxal  body  


Physi- 
cian 
work 

RVUs  3 

Practice 
expense 
RVUs* 

Mal- 

practKe 

RVUs 

Total 

Gtobal 
pel  KM] 

U| 

13.60 

14.78 

2.55 

30.93 

090 

S 

3.87 

2.98 

0J36 

7.21 

000 

N 

4.07 

1.75 

0.28 

6.10 

000 

N 

1.13 

0.71 

0.06 

1.90 

000 

N 

1.35 

1.01 

0.12 

2.48 

000 

N 

2.15 

1.12 

0.26 

3.53 

000 

N 

1.78 

0.74 

017 

2.69 

000 

N 

1.79 

059 

0.19 

2.57 

000 

N 

2.04 

153 

0.23 

3.50 

000 

N 

2.15 

084 

0.23 

3.22 

000 

N 

1.51 

0.98 

0.26 

2.75 

000 

N 

1.58 

0.82 

0.24 

2.64 

000 

N 

2.58 

0.71 

014 

3.43 

010 

N 

2.61 

0.87 

0.28 

3.76 

010 

N 

2.28 

1.70 

0.40 

4.38 

010 

N 

1.54 

•1.98 

0.34 

3.86 

000 

S 

4.13 

•6.96 

2.65 

13.74 

090 

S 

1.74 

1.12 

0.24 

3.10 

000 

N 

1.64 

1.07 

0.29 

3.00 

000 

N 

3.58 

1.86 

0.24 

5.68 

000 

N 

2.91 

1.78 

039 

5.08 

000 

N 

7.00 

•8.96 

2.13 

18.09 

090 

S 

8.05 

5.84 

0.68 

14.57 

090 

S 

2.20 

1.04 

ai3 

3.37 

000 

N 

6.25 

3.49 

1.02 

10.76 

090 

S 

9.25 

5.16 

1.50 

15.91 

090 

S 

4.80 

3.49 

0.68 

8.97 

090 

S 

2.00 

1.12 

033 

3.45 

090 

S 

4.80 

2.68 

0.78 

8.26 

090 

S 

6.29 

3.51 

1.02 

10.82 

090 

S 

4.77 

3.47 

0.68 

8.92 

090 

S 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.48 

0.35 

0.07 

0.90 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

0.00 

0.00 

000 

0.00 

XXX 

N 

0.75 

0.55 

Oil 

1.41 

XXX 

N 

0.00 

0.00 

0.00 

0.00 

XXX 

N 

14.50 

•18.55 

3.42 

36.47 

090 

S 

14.63 

17.93 

3.23 

35.79 

090 

S 

13.53 

•17.32 

3.10 

33.95 

090 

S 

11.11 

9.99 

1.87 

22.97 

090 

S 

14.21 

18.07 

3.15 

35.43 

090 

S 

16.59 

•21.23 

4.18 

42.00 

090 

S 

17.43 

•22.30 

4.11 

43.84 

090 

S 

15.85 

•20.29 

4.M 

40.14 

090 

S 

12.53 

•16.04 

3.38 

31.95 

090 

S 

12.11 

•15.50 

2.81 

30.42 

090 

S 

3.15 

•4.04 

0.76 

7.95 

ZZZ 

S 

17.56 

•22.48 

4.30 

44.34 

090 

S 

17.27 

•22.10 

458 

43.75 

090 

S 

15J1 

•19.59 

4.38 

39.28 

090 

S 

14.61 

•18.70 

458 

37.89 

090 

S 

12.76 

•16.33 

4.48 

33.57 

090 

S 

3.26 

•4.17 

1.03 

8.46 

777 

s 

20.67 

23.73 

4.18 

4858 

090 

s 

19.11 

21.84 

3.76 

44.71 

090 

s 

3.00 

•3.84 

0.85 

7.69 

777 

s 

23.23 

23.83 

4.09 

51.15 

090 

s 

3.26 

2.48 

0.45 

6.19 

777 

s 

19.77 

17.57 

3.21 

40.55 

090 

s 

4.05 

•5.19 

0.97 

10.21 

777 

s 

20.25 

18.42 

3.17 

41.84 

090 

s 

3.28 

2.61 

0.45 

6.34 

777 

s 

22.08 

26.26 

4.50 

52.84 

090 

s 

4.37 

•5.60 

1.22 

11.19 

,^ZZZ 

s 

25.07 

27.39 

4.69 

57.15 

090 

s 

Update 
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CPTV 
HCPCS* 


63066 
63067 
63088 
63060 
63091 
63170 
63172 
63173 
63180 
63182 
63186 
63190 
63191 
63194 
63195 
63196 
63197 
63196 
63199 
63200 
632S0 
63251 
63252 
63266 
63266 
63267 
63268 
63270 
63271 
63272 
63273 
63275 
63276 
63277 
63278 

63281 
63282 

63283 
63286 

63286 
63287 
63290 

63300 

63301 

63302 

63303 

63304 

63306 

63306 

63307 

63306 

63600 

63610 

63615 

63650 

63655 

63660 

63666 

63688 

63690 

63691 

63700 

63702 

63704 

63706 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

k 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

lA 


Description 


Removal  of  vwtebral  tiody  .. 
Ramovai  ci  vertebral  body  .. 
Removal  oi  vertebral  body  .. 
Removal  of  vertebral  body  .. 
Removal  of  vertebral  body  .. 
Incise  spinsi  cord  trades)  .». 

Drainage  of  spinal  cyst 

Drainage  of  spinal  cyst 

Revise  spinel  cord  %)emenl8 
Revise  spinal  cord  Igaments 
Incise  spinal  cotunvVnefves  .~.. 
Incise  spinel  column/nerves  ..„. 
Incise  spinal  cokmvVnerves  .._ 
Irwise  spinal  column  &  cord  ...i. 
Incise  spinal  column  &  cord  ..... 
Incise  spinal  column  &  cord  ..... 

Incise  spinal  column  &  cord  

Incise  spinel  column  &  cord  ..... 

Incise  spinal  column  &  cord 

nelease  of  spinal  cord ^ 

Revise  spinel  cord  vessels 

Revise  spinel  cord  vessels  — 
Revise  spinel  cord  vessels  ...... 

Excise  Mrespinal  lesion  .......„, 

Excise  lotraspinal  lesion «.... 

Excise  Mraepinal  lesion  

Excise  Intraspinal  lesion  „. 

Excise  intraspinal  lesion 

Excise  intaspinal  lesion 

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  _. 

Biopsy/excise  spinal  tumor 

Biopey/excise  spinal  tumor 

Biopey/excise  spinal  tumor  — 
Biopsy/excise  spinal  tumor  ...^ 
Biopey/excise  spiral  tumor  — 

Biopey/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinaT  tumor 

Biopsy/excise  spinat  tumor  — 
Biopsy/excise  spinal  tumor  '„.... 
Biopsy/excise  spinal  tumor  ....„ 

Biopsy/excise  spinal  tumor 

Removal  o(  vertetyal  body  

Removal  of  vertebral  body  

Removal  of  vertebral  body  

Removal  of  vertebral  t)ody  

Removal  of  vertebral  body  ...... 

Removal  of  vertebral  body  

Renwval  of  vertebral  body  ...... 

Removal  of  vertebral  body  

Removal  of  vertebral  body  

Remove  spinal  cord  lesion  ...„. 

Stimulalion  of  spinal  cord  

Remove  lesion  of  spinal  cord  .. 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revise/remove  neuroelectrode 

Implant  neuroreceiver 

Revise/remove  neuroreceiver  .. 

Analysis  of  neuroreceiver  „. 

Analysis  of  neuroreceiver .. 

Repair  of  spinal  herniation 

Repair  of  spinal  herniation 

Repair  of  spinal  herniation 

Repair  of  spinal  herniation 


Ptiysi- 

den 

woiK 

RVUs  3 


■AlCPTcodMind 
>Copytisf«  19»« 
»«lnecMMRVl>>«w 


eopynotil  1996  Amarican  MiactI  AMOciaten. 
DMal  Ataodation.  All  rights  rMMvad  (001 10-09989). 
ot  uaad  to  Madkara  paymant 
PracSea  Expanaa  RVUa  aa  a  ra«il  ol  OBRA 1903. 


3.19 

27.56 

4.33 

2&20 

3.03 

1&18 

16.19 

20.40 

16.75 

18.91 

13.86 

16.26 

16.42 

1753 

17.16 

20.57 

19.38 

22.45 

2^89 

17.66 

38.67 

38.86 

38.86 

20.04 

20.66 

16.70 

17.27 

24.84 

24.96 

23.69 

22.66 

2^05 

21.76 

19.51 

19.24 

26.72 

26.42 

24.96 

23.57 

34.24 

33.94 

34.43 

35.04 

22.78 

25.08 

25.60 

28.47 

28.10 

29.42 

30.01 

29.42 

5.25 

13.08 

8.73 

15.40 

5.99 

8.95 

5.54 

6.29 

4.77 

0.45 

0.65 

15.62 

1757 

1952 

22.45 


Practice 
expense 
RVUs* 


*4.06 
28.25 
•556 
29.22 

2.73 

18.88 

*2a72 

15.47 

11.61 

16.44 

1556 

•2051 

13iM 

13.02 

13.86 

15.59 

14.36 

1652 

21.40 

12.49 

27.99 

22.74 

28.25 

22.01 

24.76 

•21.38 

1256 

18.14 

26.60 

23.15 

1756 

27.82 

2551 

23.75 

2354 

2858 

27.67 

24.11 

18.77 

24.49 

28.76 

25.72 

27.16 

17.27 

18.45 

2156 

1850 

21.31 

22.49 

22.76 

24.42 

4.05 

10.70 

6.73 

11.55 

•7.67 

•11.93 

•7.09 

7.40 

•6.10 

•058 

0.41 

11.35 

12.78 

14.19 

16.33 


Mai- 

practice 

RVUs 


1.07 

4.85 

1.18 

4.92 

0.46 

3.28 

4.26 

1.81 

2.05 

2.21 

2.93 

3.91 

2.21 

253 

2.11 

1.83 

2.62 

3.19 

2.61 

1.83 

5.22 

4.32 

552 

3.90 

4.43 

4.20 

2.46 

3.42 

4.79 

4.26 

3.12 

5.09 

4.62 

4.25 

4.32 

4.99 

4.96 

4.44 

3.44 

4.49 

4.92 

4.53 

4.65 

2.02 

3.58 

3.02 

3.39 

2.49 

3.75 

2.65 

2.98 

0.73 

2.63 

2.06 

2.03 

2.13 

3.64 

1.56 

1.46 

1.26 

0.12 

0.11 

2.22 

2.49 

2.77 

3.18 


Total 


8.34 
60.66 
11.06 
60.34 
6.22 
40.34 
41.17 
37.68 
30.41 
3756 
32.33 
40.98 
31.67 
32.88 
33.13 
37.99 
3656 
41.96 
47.90 
31.98 
71.88 
65.92 
72.62 
45.96 
49.84 
42.28 
3229 
46.40 
5655 
51.10 
4354 
54.96 
51.69 
4751 
46.90 
59.79 
59.05 
5351 
46.78 
63.22 
67.62 
64.68 
66.86 
42.07 
47.11 
49.98 
50.36 
51.90 
55.66 
55.42 
56.82 
10.03 
26.41 
17.52 
28.98 
15.79 
24.52 
14.19 
15.15 
12.13 
1.15 
1.17 
29.19 
32.84 
36.48 
41.96 


Qlobel 
ponoa 


zzz 

090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
000 
090 
U90 
090 
090 
090 
090 
XXX 
XXX 
090 
090 
090 
090 


Update 
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^  Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS2 

MOD 

status 

Description 

Physi- 
cian 
work 
RVUs' 

Practtoe 
experae 
RVUs* 

Mal- 
practice 
RVUs 

Total 

Gtobal 
peiiuu 

Update 

63707 

A 
A 
A 
lA 
A 
A 
A 
D 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
> 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Repair  spinal  fluid  leakage 

10.14 
13.26 
1351 
10.43 
7.13 
6.83 
5.60 
0.00 
0.00 
1.11 
1.25 
1.32 
1.41 
1.43 
1.18 
1.40 
1.48 
1.44 
1.32 
1.18 
1.68 
1.75 
1.46 
1.46 
1.34 
1.79 
1.41 
155 
1.48 
1.27 
1.36 
1.12 
1.22 
155 
158 
0.18 
2.26 
222 
251 
1.71 
4.35 
427 
4.54 
4.04 
251 
2.35 
1.68 
3.40 
5.56 
7.11 
1.91 
1.91 
2.79 
2.96 
0.99 
2.95 
2.49 
2.57 
4.02 
4.44 
5.71 
7.18 
10.34 
9.87 
5.80 
5.48 

•12.98 

•16.97 

9.75 

•13.35 

•9.13 

8.15 

5.52 

0.00 

0.00 

0.48 

0.62 

0.64 

1.04 

0.71 

0.62 

0.74 

026 

0.63 

0.65 

0.64 

0.83 

0.57 

0.70 

0.47 

0.79 

1.01 

1.19 

0.63 

0.49 

0.53 

0.62 

1.04 

0.71 

0.72 

1.17 

0.44 

1.02 

0.42 

1.45 

0.76 

3.16 

3.07 

2.76 

2.91 

0.97 

1.84 

1.12 

1.69 

1.56 

726 

1.45 

1.45 

1.00 

1.82 

0.86 

1.74 

0.92 

1.55 

4.22 

5.38 

•751 

•9.19 

9.4a 

6.13 

4.83 

6.72 

256 

3.30 

158 

2.99 

239 

1.68 

1.08 

0.00 

0.00 

0.05 

0.09 

0.07 

0.11 

0.15 

0.08 

0.08 

0.07 

0.15 

0.10 

0.07 

0.17 

0.10 

0.12 

0.09 

0.09 

0.12 

0.16 

0.12 

0.06 

0.05 

0.06 

0.08 

0.18 

0.17 

028 

0.04 

0.10 

0.10 

024 

0.08 

051 

0.40 

0.45 

020 

0.09 

0.35 

021 

0.17 

0.33 

1.35 

0.17 

0.17 

0.19 

0.35 

0.17 

0.38 

0.09 

0.41 

0.70 

0.74 

126 

1.68 

1.72 

1.41 

0.67 

1.13 

25.68 

33.53 

24.34 

26.77 

18.65 

16.66 

1220 

0.00 

0.00 

1.64 

1.96 

2.03 

2.56 

229 

1.88 

222 

1.81 

222 

227 

1.89 

2.68 

2.42 

228 

251 

222 

2.92 

2.76 

2.10 

2.03 

1.86 

2.04 

2.24 

2.11 

2.24 

3.03 

0.66 

3.38 

2.74 

4.00 

2.55 

8.12 

7.74 

7.75 

7.15 

3.07 

4.54 

351 

526 

7.45 

15.72 

3.53 

3.53 

3.98 

5.12 

251 

5.07 

3.50 

4.53 

8.94 

10.56 

1428 

18.05 

21.46 

17.41 

11.30 

1353 

090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
ZZZ 
000 
000 
000 
•  000 
000 
000 
000 
000 
010 
010 
010 
010 
090 
090 
090 
090 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
IJ2 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 

s 

63709 

Repeir  spimi  fHif<l  M^akage       ,.. , , ,  ,..< , 

s 

63710 

Graft  repair  of  spine  defect .... 

Install  SDinal  shunt 

s 

63740 

.............  • 

s 

63741 

Install  sptnal  shunt „...„ „ 

Revision  of  spinal  shunt „....„ 

Removal  of  spinal  shunt „.. 

Insert  spinal  canal  catf>eter 

Insert  soiral  canal  catheter  

s 

63744 
63746 

•••••■••••••a 

s 
s 

63750 

s 

63780 

N 

64400 
64402 

Injection  for  nerve  block  ...„., 

ln|ectk)n  for  nerve  bkx*  

Injection  for  nerve  block  .......»..;. „ 

n 
s 

64405 

N 

64408 

N 

64410 

Injection  for  nen/e  bkxjk  ...>....> 

Injection  for  nerve  t)lock  

N    . 

64412 

— i 

:::::::::sL 

N    • 

64413 
64415 
64417 
64418 
64420 

Ir^ectton  fOr  nerve  block  

Ir^ection  for  nerve  bk>ck  „... 

Injection  for  nerve  bkxdc  „ 

Injection  for  nerve  btock  _ 

Injection  for  nerve  block  

N 
N 
N 
N 
N 

64421 
64425 
64430 

Iniection  for  nerve  block  _..._....„ 

Injection  for  nerve  t)lock 

Ir^ection  for  nerve  t)k)ck  

N  . 

N 

S 

64436 
64440 
64441 

Injectnn  for  nerve  btock  . ._ 

Injection  for  nerve  btock  — „ 

Injection  lor  rterve  t)lock  ........._........... 

Injoction  lor  nerve  tilock  

s 

N 
N 

64442 

— 

N 

64443 
*     64445 

Injection  lor  nerve  t)lock 

Injectton  for  nerve  titock  

Iniection  lor  nerve  tjlock  ...«_. 

N 
N 

64450 

S 

64505 

N 

64508 
64510 
64520 

Injectton  tor  nerve  btock „ 

Injection  for  nerve  tkxk 

N 
N 
N 

64530 

Iniection  for  nerve  block 

N 

64560 

Apply  neurostimulator  ...» 

Imolant  rteuroelectrodes 

N 

64563 

N 

64556 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes - 

Implant  neuroelectrodes  ..« 

Implant  neuroelectrodes ~ 

N 

64560 

s 

64565 

N 

64673 

S 

64675 

S 

64577 

S 

64580 

s 

64685 

Imolant  neuroreceiver 

s 

64S80 

s 

64S95 

Revise/remove  neuroreceiver 

Iniection  treatment  of  nerve 

s 

64600 

N 

64606 

Injectton  treatment  of  nerve  ..... . 

N 

64610 
64612 

- - 

lr\jection  treatment  of  nerve ~ 

Destroy  nervtf,  face  muscle 

Destroy  nerve,  spine  muscle 

hijectton  treatment  of  newe 

Iniectton  treatment  of  nerve 

N 

s 

64613 
64620 
64622 

s 

N 
N 

64623 
64630 
64640 
64680 
64702 

— 

Injectton  treaftnent  of  nerve 

Injectton  treatment  of  nerve — 

Injectton  treatment  of  nerve 

Irijectton  treatment  of  nerve 

Revise  fingerAoe  nerve -.. 

Revise  handrtoot  nerve 

Revise  arm/leg  nerve 

Reviston  of  sciatto  nerve 

Revision  of  arm  nerve(s)  

Revise  low  back  nerve(s)  ~ 

Revision  of  cranial  nen/e 

Revise  ulnar  nen/e  at  et)Ow  ...» ~ 

N 
N 
N 
N 
S 

64704 
64706 
64712 
64713 
64714 
64716 
64718 

— 

S 

S 
S 
S 
S 
S 
S 

<  Al  OPT  codaa  anddaaeriplm  oopyrig^  1986  Amartcan  Madcat  AsaodMian. 
*Capyi«0N  1994  Amartcan  Oanlal  AaioOillon.  Al  rights  rasarved  (001 1 0-09999). 
••  Mfctfaa  RVU*  aia  not  uaad  to  Maeeara  paymanL 
« '  Mkalaa  ladudon  of  Pradica  Eivanta  RVUt  aa  a  raM«  of  CORA  1 993. 


632S8      Fedora  Register  /  Vol.  60,  No.  236  /  Friday,  December  6^  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  236  /  Friday.  December  8,  1995  /  Rules  and  Regulations      63259 


AdDENOUM  B.— f^UTIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS* 


MOD 


64719 

64721 

64722 

64726 

64727 

64732 

64734 

64736 

64738 

64740 

64742 

64744 

64746 

64752 

64756 

64780 

64761 

64763 

64766 

64771 

647T2 

64774 

64776 

64778 

64782 

64783 

647B4 

64786 

64787 

64788 

64790 

64792 

64786 

64802 

64804 

64809 

64818 

64820 

64830 

64831 

64832 

64834 

64836 

64836 

64837 

64840 

64866 

64867 

64866 

64860 

64861 

64862 

64864 

64866 

64866 

64868 

64870 

64872 

64874 

64876 

64886 

64886 

64880 

64891 

64892 

64893 


Stilus 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Deau'pOon 


Revise  ulnar  nerve  at  wrist .... 

Carpal  tunnel  surgery  ....„ 

Retove  pressure  on  nerve(8) 

Release  looMoe  nerve  

tntomal  nerve  revision  .. 

Incision  of  brow  nerve 

Incision  of  dieeic  nerve 

Incision  of  chin  nerve  _........... 

Incision  of  jaw  nerve — 

Incision  of  tonjue  nerve  * 

Incision  of  tacial  nerve 

Incise  nerve,  back  of  head  ,~. 
Incise  daphiagni  nerve  ....... 

tandsion  of  vagus  nerve 

Incision  ol  stomach  rtsrves  .... 
Incision  of  vagus  nerve  ........ 

Incision  of  peMs  nerve  .. 

Incise  hipMgh  nerve  ........... 

Incise  hipMgh  nerve ........... 

Saver  cranial  nerve  _«..»...... 

Incision  of  spinal  nerve  .....«» 

Remove  sidn  nerve  lesion  .... 

Remove  <IOit  nerve  lesion  .... 

Added  dgit  nerve  surgery  .... 

Remove  Inri)  nerve  lesion  .... 

Addsd  imb  nerve  surgery  .... 

Remove  nerve  lesion 

Remove  sciatic  nerve  lesion  . 

Implant  nenw  end 

Remove  sIdn  nerve  lesion  .... 

Removal  of  nerve  lesion 

Removal  of  nerve  lesion 

Biopsy  of  nerve _.. 

Remove  sympathetic  rwves 
Remove  sympaltietic  nerves 
Remove  sympaltielic  nerves 
Remove  sympathetic  nerves 
Remove  sympathetic  nerves 

Microtepair  of  nsrve  .»...„ 

Repair  of  dKlK  nerve 

Repair  addWonal  nerve  _.....« 
Repair  of  hand  or  foot  nerve 
Repair  of  hand  or  foot  nerve 
Repair  of  hand  or  foot  nerve 
Repair  addWonai  nerve .,..._... 
Repair  of  leg  nerve  ..__....... 

RepaicAranepoee  nerve  

Repair  armtag  nerve 

Repair  sdabc  nsrve 

AddWonai  nerve  surgery 

Rspair  of  arm  nerves 

Repair  of  low  tack  nerves  _. 

Repair  of  facial  nerve 

Repair  of  facial  nenra 

Fusion  of  iacial/oltwr  nerve 
Fusion  of  fadai/olher  nerve 
Fusion  of  facial/other  nerve 
Subsequent  repair  of  nerve 

Repair  &  revise  nerve 

Repeir  nerve;  shorten  bone 
Nerve  graft,  head  or  necic ... 
Nerve  graft,  head  or  nedc ... 
Nerve  graft,  hand  or  foot 
Nerve  graft,  hand  or  foot 
Nerve  graft,  arm  or  leg  ~. 
Nerve  gralL  arm  or  leg  ... 


Physi- 

dan 

work 

RVUsa 
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I  (aduelaR  cf  PiaciM  EivMiM  fMit  M  •  rawx  of  OBRA 1983. 


Praciioe 
ense 
Us* 


4.72 
3J9 
4.46 
3.97 
3.10 
4.15 
4.62 
4.40 
5.42 
5.28 
5.91 
4.87 
552 
6.64 

13.10 
654 
6.10 
6.72 
8.31 
6.99 
6.79 
4M 
4M 
itl 
5.81 
a72 
9.46 

15.10 
4.30 
4.30 

10.95 

14.40 

aoi 

8.22 
1356 
12.79 

9A2 
tOiOO 

3.10 

844 

6Le6 

9.77 

10A7 

10,47 

6,26^ 

1Z43 

12.01 

T3.43 

1S.4a 

426 

17.94 

18.14 

1157 

14.70 

14.94 

1356 

15.19 

1.99 

2.98 

3.38 

16.73 

19.95 

14.36 

15.21 

13.86 

14.61 


practwe 
RVUs 


4.95 

4.90 

•6.71 

0.72 

3^ 

4.31 

4.61 

4.46 

5.07 

5.18 

5.00 

6.10 

3.77 

~  3.93 

m47 

tf.65 

4.6r 

4.80 

6.67 

6.42 

6.77 

2.74 

2.78 

2.73 

4.70 

3.26 

5.64 

1^66 

3.47 

3.63 

7.11 

8.99 

2.38 

5.40 

12.77 

10.56 

6.57 

7.27 

2.01 

3.38 

1.40 

3.60 

5.96 

6.70 

4.45 

10.36 

8.21 

9J3 

ia9e 

3.50 

13.42 

21.56 

7.86 

12.34 

11.19 

11.19 

13.91 

1.44 

2.17 

2.46 

12.69 

15.13 

12.26 

10.42 

11.04 

13.93 


Total 


0.85 

0.83 

1.11 

0.07 

0.56 

0.72 

0.67 

0.42 

0.61 

0.62 

0.44 

1.10 

0.77 

0.85 

2.27 

1.S0 

0.50 

0.92 

1.20 

0.73 

1.» 

0.45 

0.41 

0.43 

0.46 

0.47 

0.96' 

Z14 

a60 

0.50 

1.22 

1.66 

0.39 

1.10 

2.44 

2.04 

1.72 

1.42 

0.36 

0.56 

0.24 

056 

1.03 

1.22 

0.86 

0.53 

1.46 

1.54 

2.11 

0.58 

1.38 

1.61 

1.16 

1.50 

1.84 

M7 

1.70 

0.29 

0.43 

0.48 

1.48 

1.77 

2.12 

1.73 

1.69 

2.27 


Qkibal 
period 


Update 


10.52 
9.72 
11.28 
4.7^ 
6.89 
9.18 
9.90 
9.28 
11.10 
11.08 
11J5 
12.07 
10.16 
11.42 
25.84 
14.69 
11.26 
12.44 
16.18 
14.14 
14.86 
8.06 
8.06 
6.27 
10.97 
7.45 
16.06 
29.90 
6JS7 
8.43 
19.28 
25.06 
5.78 
14.72 
28.86 
26.38 
19.71 
18.69 
5.49 
12.78 
7J30 
13J3 
17.46 
18.39 
11.56 
23.31 
22.48 
24.50 
28.52 
8.34 
32.74 
41.31 
20.89 
2834 
27JS7 
26.02 
30J0 
3.72 
5.58 
6.32 
30.90 
36.86 
28.73 
27.36 
26.58 
30.81 


090 

090 

090 

090 

ZZZ 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

ZZZ 

090 

ZZZ 

090 

090 

ZZZ 

090 

090 

090 

000 
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090 
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ZZZ 
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ZZZ 
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090 
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090 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS2 

MOD 

Status 

Description 

Physi- 
cian 

WOlf( 

RVUs* 

PracAce 
expense 
RVUs* 

Mal- 

practKe 

RVUs 

Total 

GInhal 
period 

Update 

64895 

A 
A 
A 
A 

A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

n 
n 

N 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Nerve  graft,  hand  or  foot 

Hente  graft,  hand  or  foot 

Nerve  graft,  ami  or  leg ... 

Nerve  graft,  ann  or  leg . — 

AddHional  nerve  oraft 

18.39 

19.38 

17.38 

18.39 

10.22 

11.83 

13.22 

17.90 

0.00 

6.10 

6.47 

6.52 

7.06 

7.82 

13.18 

15.44 

16.59 

2.97 

6.75 

6.93 

7.46 

5.97 

821 

5.93 

0.78 

0.84 

0.71 

0.93 

7.12 

10.35 

12.04 

1.85 

3.57 

3.89 

5.04 

7.10 

12.06 

5.16 

5.06 

5.61 

1.47 

3.97 

5.06 

0.87 

0.92 

3.99 

3.07 

3.15 

9.52 

11.83 

12.58 

12.58 

0.00 

0.00 

0.00 

16.56 

0.00 

4.04 

5.44 

1.91 

1.91 

4.57 

^  4.TO 

7.60 

10.18 

4.65 

13.16 

1753 

12.63 

14.40 

10.16 

11.92 

9.40 

13.02 

0.M 

•7.81 

•828 

•8J6 

•9.04 

•10.01 

15.99 

12.16 

13.07 

2.47 

•8.64 

5.42 

6.22 

•7.64 

•1050 

7.49 

0.37 

0.46 

0.^ 

0.57 

5.61 

8.63 

10.04 

1.17 

1.64 

322 

066 

•9.09 

1226 

4.79 

620 

6.46 

1.69 

428 

•6.47 

054 

0.77 

153 

328 

2.62 

'12.44 

•15.14 

•16.10 

•16.10 

0.00 

0.00 

0.00 

13.81 

0.00 

•5.16 

•6.96 

1.72 

151 

5.45 

4.49 

954 

•13.03 

•6.01 

?55 
1.90 
2.47 
255 
a87 
0.99 
0.70 
255 
0.W 
0.45 
0.52 
0.47 
050 
055 
1.14 
1.09 
1.65 

ai3 

050 
0.36 
0.33 
056 
0.90 
0.40 
0.02 
^     0.03 
^     0.04 
0.03 
0.30 
0.45 
051 
0.07 
0.10 
021 
0.04 
0.49 
0.64 
025 
0.37 
0.35 
0.11 
023 
0.38 
0.03 
0.04 
0.08 
0.17 
0.14 
1.13 
129 
1.33 
1.39 
0.00 
0.00 
0.00 
0.71 
0.00 
0.31 
0.50 
0.10 
0.10 
0.30 
024 
051 
0.69 
0.52 

34.10 

3851 

32.48 

35.U 

2125 

24.74 

2352 

33.47 

0.00 

14.36 

1527 

15.34 

16.60 

18.38 

30.31 

28.69 

31.31 

557 

15.89 

1Z70 

14.01 

14.17 

1951 

13.82 

1.17 

1.33 

127 

153 

13.03 

19.43 

2259 

3.09 

551 

7.32 

5.74 

16.68 

24.96 

1020 

11.63 

12.42 

3.17 

8.48 

11.90 

1.44 

1.73 

5.60 

652 

5.91 

23.09 

2826 

30.01 

30.07 

0.00 

0.00 

0.00 

31.08 

0.00 

951 

12.90 

3.73 

3.82 

10.32 

9.48 

17.65 

23.90 

11.18 

090 
090 
090 
090 
ILL 
777 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
090 
XXX 
090 
090 
000 
000 
090 
090 
090 
090 
090 

S 

64896 

S 

64897 
64898 
64901 

•  Mk 

S 

S 

s 

64902 

Addmonal  nerve  graft 

Nenfe  pedicle  transfer  — 

Nerve  pecHde  transfer  

Nervous  system  surgery 

Revise  eye -. _ 

Revise  eye  with  implant 

Renwval  of  eye 

Remove  eye/insert  implant 

Remove  eye/attach  impianl 

Removal  of  eye 

Remove  eye,  revise  socket — 

Remove  eye,  revise  socket — 

Revise  ocular  implant 

Insert  ocular  implant _............. 

Insert  ocular  invflant      ..,.,. . ,.,. 

S 

64906 
64907 



s 

S 

64999 

N 

65091 
65093 

S 
S 

65101 

S 

65103 

S 

65105 

s 

66110 

s 

66112 

s 

65114 
65125 

~ - 

s 
s 

65130 
65135 

s 
s 

65140 

Attach  ocular  implant 

Revise  ocular  irnplant  _ 

Reinsert  ocular  implant „ 

Removal  of  ocular  implant 

Remove  foreign  body  from  eye — . 

Remove  foreign  body  from  eye 

Remove  foreign  body  from  eye 

Remove  foreign  body  from  eye _ 

Renwve  foreign  body  from  eye _... 

s 

65150 

s 

65156 

s 

65175 

s 

65206 

s 

65210 

s 

65220 

N 

65222 

s 

66235 

s 

65260 

s 

65265 

s 

65270 

Reoair  of  eve  wound  .....„*......». 

s 

65272 

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Raoair  of  eve  wound „. 

s 

65273 
65275 
6S2S0 

s 
s 
s 

65285 
65286 
6S290 

Repair  of  eye  wound  _... 

Repair  of  eye  wound  - 

Reisair  of  eve  socket  wound 

s 
s 
s 

65400 

••"» 

Removal  of  eve  lesion .............. 

s 

65410 
65420 
65426 
65430 
65435 
65436 

Biopsy  of  cornea _ 

Removal  of  eye  leston 

Renwval  of  eye  leston — 

Corneal  smear ~ 

CuretteAreat  cornea ~ 

Curette/lreat  cornea 

Treatment  of  corneal  lesion 

s 
s 
s 

8 

s 
s 

fiS4S0 

s 

6SS00 

Revision  of  cornea  ._ 

s 

66710 

Corneal  transplant  ~ 

Corneal  transplant ~ 

Comeal  transjslant 

Corneal  transplant  -~ 

Reviskxi  of  cornea 

Revision  of  cornea 

Corneal  tissue  transolant 

s 

65730 

s 

65750 
65755 
66760 
65765 
65767 



s 
s 

0 
0 
0 

65770 
65771 
65772 



Revise  comea  with  irrplant  

Radial  keratotomy — 

Correctton  of  astigmatism _ 

s 

0 

s 

65775 
65800 

65806 

s 

Drainage  of  eye  - 

Drainage  of  eye  .,. 

Drainage  of  eye  

Drainage  of  eye  ~ 

Relieve  inner  eye  pressure — 

Inciston  of  eye 

Laser  surgery  of  eye - 

s 

s 

65810 

s 

.66815 

s 

66820 

s 

66860 

s 
s 
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AodEMxiM  B.— Relative  Value  Units  (RVUs)  and  Related  tNFORMATiON—Continued 

CPTV 
HCPCS3 

MOO 

1 

1 

jSMIus 

Oescriplion     ^ 

Physi 

cian 

woric 

RVUs  8 

Pradice 
enMnse 
RVUs* 

Mal- 

pracfice 

RVUs 

Total 

Global 
penoo 

Update 

66860 

I 

I 

I 

I 

1 

I 

\ 

\ 

I 

I 

1 

I 

t 

I 

\    - 

\ 

\ 

I 
k 
\ 
\ 
L 
\ 
\ 
\ 
\ 

k 

k 

k 

k 
k 
k 
k 
k 
k 
k 
k 
k 

,0 

Ik 
\ 

\ 

A 
A 
\ 

^ 

A 
\ 
A 
A 
A 

lOwMAM 

InciM  mnsf  oys  fldhMtons _ « 

Incise  innsr  eye  adheetons .. ... 

mcne  mner  eye  aanesnns  .__... >..;«.......... 

InciM  inner  eye  adhesions  ...„...„._....«...._._ 
Incise  inner  eye  adhesions  .........»..........._„... 

Remove  eye  lesion  .._. ..........; — 

Remove  implant  ftwi  eye  ...».„....«..._»»«.... 

3.37 
5.42 
5.92 
6.14 
6.69 
10.43 
7.90 
7t03 
1.54 
1.20 
7.54 
7.60 
7.48 
9.47 
7.31 
1151 
13.67 
12.63 
7.69 
7.32 
10.55 
5.63 
3.58 
3.93 
8.23 
1254 
4J95 
5.81 
5.90 
&1* 

4.56 

4.55 
4.55 
4.55 
3.77 
4.33 
4.88 
3.76 
2.78 
7.73 
7.80 
751 
8.66 
9.52 
8.46 
9.73 
8.48 
8.54 
9.89 
759 
11.78 

aoo 

6.63 

6.67 

6.69 

6.44 

2.62 

4.44 

3.42 

1153 

20.20 

13.60 

16.26 

7.02 

7.06 

•451 

•6.93 

5.86 

628 

656 

7.91 

8.36 

7.68 

•1.98 

0594 

6.28 

•9.72 

•9.57 

10.77 

•956 

12iW 

12.15 

•16.17 
•956 
6.96 

•1351 

•720 

•458 

357 

056 

11.87 

•6.33 

•7.43 

•756 

6.42 

753 

•5.63 

•5.83 

•5.83 

•5.83 

•5.10 

•5.92 

•6.24 

•4.81 

•3.81 

7.33 

7.67 

•vfo9 

•12.19 

10.82 

10.49 

10.86 

•10.94 

12.66 

10.10 

1220 

0.00 

•1028 

•9.96 

6.45 

6.75 

•322 

•5.75 

•6.15 

•15.67 

•25.86 

•1822 

•20.81 

•6.99 

•9.14 

0.37 

0.41 

051 

0.34 

0.37 

0.92 

0.44 

0.41 

0.14 

0.03 

028 

0.59 

050 

0.55 

0.57 

0.63 

0.63 

1.03 

058 

054 

0.86 

0.38 

027 

0.17 

051 

0.67 

0.48 

0.45 

0.49 

056 

0.38 

0.36 

0.41 

0.38 

0.39 

0.47 

056 

0.45 

029 

0.37 

0.38 

0.40 

0.54 

0.70 

050 

0.60 

0.57 

0.62 

0.95 

0.94 

0.63 

0.63 

0.00 

1.13 

1.04 

0.35 

0.36 

0.18 

050 

0.75 

1.49 

1.80 

1.68 

1.75 

0.66 

050 

8.05 
12.78 
12.09 
12.78 
13.91 
1926 
16.70 
15.12 

3.66 

1.77 
13.10 
17.91 
17.56 
20.79 
1724 
24.09 
26.45 
29.83 
18.12 
1351 
24.92 
1321 

8.43 

757 
18.10 
2458 
11.76 
13.69 
13.95 
11.91 
13.57 
10.73 
10.79 
10.76 
10.77 

9.34 
10.80 
1157 

8.86 

6.96 
15.44 
15.87 
17.66 
20.45 
2251 
19.88 
20.79 
19.95- 
20.43 
23.49 
18.62 
2451 

0.00 
18.04 
17.69 
13.49 
13.55 

5.92 
10.60 
1052 
28.49 
47.85 
33.50 
38.82 
1657 
17.00 

090 
090 
090 
090 
090 
090 
000 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
060 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
b90 

S 

66886 
66870 



S 
S 

66875 
65880 
65000 
66620 
66030 

^.»... ....••. 

S 
S 

s 
s 
s 

66020 
66090 
66130 
66150 
66185 

Injection  treaanent  of  eye ..__....«...».»_. 

in|ectfon  aeittnent  tt  eye  „._»_...._««......«». 

Remove  eye  lesion  .~....._..»..........„.............. 

Glaucoma  surgery      ..... . 

Olaucoma  awjery  ,...,'v ,., 

s 
s 
s 

s   • 
s 

66160 
66166 
66170 

..M. ........ 

(Hauffima  surgeiy  ~.. „.....„„._............. 

niaiffwiM  sumerv  ............  -  ._...........„......... 

s 
s 
s 

66172 
66180 
66186 
66220 

66250 
66606 
66506 

Incision  of  eye .» \...~ 

Infiianl  eye  shunt  _....,>..«'.....«m.......~«.«_~~. 

Repair  eye  lesion  ..„„_.„...............„„„_„..„ 

Repeif/gHUIeye  lesion «... 

FoUwiKip  sorgsry  of  eye . 

InciBion  of  sis  ..._ _.__..».........»........„.„.. 

■ t-f -^    T     .  - 

s 
s 
s 

1 

s 
s 
s 

66600 
66605 

Remove  iris  and  lesion 

Removal  of  iris  ..._.., - — 

Removal  of  iris  ...»»........'.. — ....^......~...__.....~ 

Removal  of  iris ^.^.„_..................«»_......._ 

Removal  of  iris »~ „„.__... 

s 
s 

66625 
66630 

s 
s 

66636 

s 

66680 
66682 

86700 

"•• 

Repair  iris  and  ciliary  body :       

Repair  iris  and  ciliary  body  ...„^ >.-.... 

s 
s 
s 

66710 

Destruction,  ciliary  body  „. 

s 

66720 

••" " 

s 

66740 

Destruction,  ciliary  body  .- — . 

Revision  of  iris  .". 

Revision  of  iris  ~> 

Removal  of  inrtsr  eye  lesion 

Incision,  secondary  cataract 

s 

M761 

s 

66762 

s 

66770 

s 

66820 

s 

66821 
66825 

s  ■ 

::= 

Reoosilion  intraocular  lens  ...~- 

s 

66830 

C3^h^BMhJ^B  *^hl     ^^M    l.^h«hdk      t^k^^Xjh^iK 

8 

66840 

Rf^fnoval  of  ktm  material 

8 

66860 

ReiiKival  of  lens  material  ....„.„....„._...»»....... 

Removal  of  iens  material _.._..„...„.... . 

s 

66862 

s 

66820 

fififiSO 

66040 



Extraction  of  lens 

Extraction  of  lens 

Extraction  of  lens ~. 

Remove  cataract,  insert  lens  . 

Remove  cataract,  insert  lens — .... 

Insert  lens  prosthesis _.«....„.._...«....... 

Exchange  lens  prosthesis _...„....»......._... 

Eye  surgery  procedure  

Partial  removal  of  eye  fluid 

Partial  removal  of  eye  fluid i 

Release  of  eye  fluid 

Replace  eye  fluid ._ 

Injection  eye  drug  „ „ 

Laser  surgery,  eyo  straids 

Removal  of  inner  eye  fluid -. 

Strip  retinal  memtxane  „         ....... 

s 
s 
s 

66983 

s 

66964 

- - 

s 
s 

AAAA0 

oovoo 
66966 

s 
s 

67006 

s 

67010 

s 

67015 

s 

67025 

s 

67028 
67030 
67031 
67036 



s     ' 
s 
s 
s 

67038 

s 

67038 

Laser  treatment  of  retina 

Laser  treatment  of  retina .- 

Repeir,  detached  retina 

Repair,  detached  retina 

gM  1906  AnMhcv  DMfcat  AatocMon. 
DcMon.  Al  rIgMi  rMinwd  (00110-09900). 

s 

67040 

s 

67101 

s 

67106 

s 

*MCPr 

OOdMMddMC 

Nl99*AflMrici 

•• 


RVU»  «•  not  uMd  far  MMScare  paynMm. 
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CPTV 
HCPCS2 


67107 

67108 

67109 

67110 

67112 

67115 

67120 

67121 

67141 

67145 

67208 

67210 

67218 

67227 

67228 

67250 

67256 

67299 

67311 

67312 

67314 

67316 

67318 

67320 

67331 

67332 

67334 

67336 

67340 

67343 

67346 

67360 

67399 

67400 

67405 

67412 

67413 

67414 

67415 

67420 

67430 

67440 

67445 

67450 

67500 

67506 

67515 

67560 

67560 

67570 

67509 

87700 

67710 

67715 

67800 

67801 

67806 

67808 

67810 

67820 

67iB25 

67830 

67835 

67840 

67850 

67875 


MOD 


Status 


A 
A 
D 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


i/escnpoon 


Repair,  detached  retina 

Repair,  detached  retina 

Repair,  detached  retina 

Repair,  detached  retina 

Re-repair,  detached  retina ^. 

Release,  encircling  material  

Remove  eye  implant  material  .... 
Remove  eye  implant  material  .... 

Treatment  of  retina 

Treatment  of  retina 

Treatment  of  retinal  lesion 

Treatment  of  retinal  lesion 

Treatment  of  retinal  lesion 

Treatment  of  retinal  lesion 

Treatment  of  retinal  lesion 

Reinforce  eye  wall  

Reinforce/graft  eye  wal 

Eye  surgery  prooBdure  

Revise  eye  muscle  

Revise  two  eye  muscles 

Revise  eye  muscle  

Revise  two  eye  musdes 

Revise  eye  muscle(s)  

Revise  eye  muscle(s)  

Eye  surgery  folow-up . 

Rerevise  eye  musdes  

Revise  eye  muscle  w/suture 

Eye  suture  during  surgery  . 

Revise  eye  muscle 

Release  eye  tissue  

Destroy  nerve  of  eye  muscle 

Biopsy  eye  muscle 

Eye  rrxjscle  surgery  procedure  .. 

Explore/t)iopsy  eye  soctcet 

Exjjlors/drain  eye  sodcet 

Explore/treat  eye  socket  ....... 

Explore^eat  eye  socket  .„.: 

Exptore/deoorrpress  eye  socket 

Aspiration  ort)ital  contents 

Expkxe/treat  eye  socket 

ExpkxeAreat  eye  socket 

Exptore/drain  eye  socket  ... 

Explore/decompress  eye  socket . 

Expk)re/bk)p6y  eye  socket 

inject/treat  eye  socket 

Iriject/treat  eye  socket 

IrijectAreat  eye  socket 

Insert  eye  socket  implant 

Revise  eye  socket  implani 

Decompress  optic  nerve 

OrtA  surgery  procedure 

Drainage  of  eyelid  abecess 

Incision  of  eyelid 

Inciskxi  of  eyelid  fcM 

Remove  eyelid  leskin  

Remove  eyeUd  lesiorts . 

Remove  eyelid  lesions ..... 

Remove  eyeUd  lesion(s) ..... 

Biopsy  of  eyelkl  .„.. 

Revise  eyelashes 

Revise  eyelashes 

Revise  eyelashes 

Revise  eyelashes 

Remove  eyeUd  lesion  

Treat  eyelkl  lesran 

Ctosure  of  eyeM  by  suture 


Physi- 
cian 
wort( 
RVUs  3 


13.99 
19.90 
050 
8.14 
16.15 
4.64 
5.63 
10.17 
4.90 
5.07 
6.40 
9.48 
12.73 
628 
12.38 
8.36 
8.38 
0.00 
6.30 
755 
7.12 
8.02 
7.45 
826 
7.72 
859 
756 
2.49 
9.45 
7.00 
251 
257 
0.00 
929 
7.42 
9.14 
9.75 
10.07 
1.76 
1356 
12.79 
12.43 
1356 
12.80 
0.79 
0.82 
0.61 
9.69 
10.10 
12.52 
O.W 
1.30 
0.97 
1.17 
1.35 
1.85 
2.17 
3.55 
1.46 
0.88 
153 
1.66 
5.41 
1.90 
154 
156 


Practice 
expense 
RVUs* 


•17.91 

•25.47 

0.00 

M0.60 

1651 

•553 

7.15 

9.42 

•627 

•650 

•8.19 

9.02 

1351 

•8.04 

0.39 

6.99 

10.73 

0.00 

*8.06 

•9.66 

•9.12 

1027 

621 

•10.57 

•9.86 

11.00 

6.30 

•356 

7.88 

5.83 

222 

259 

0.00 

10.91 

•9.49 

11.70 

8.09 

8.39 

2.02 

16.78 

10.66 

15.91 

11.13 

1529 

0.73 

1.04 

0.56 

9.62 

850 

756 

0.00 

0.49 

1.01 

•1.49 

0.94 

1.38 

1.38 

2.13 

051 

058 

0.90 

•2.12 

•6.92 

122 

0.82 

•1.72 


practice 
RVUs 


1.10 
1.76 
0.00 
057 
056 
0.44 
058 
0.49 
0.48 
0.48 
052 
a47 
0.70 
051 
0.46 
0.40 
a87 
0.00 
a47 
053 
058 
0.67 
0.33 
0.66 
054 
058 
0.33 
0.43 
0.41 
051 
0.26 
0.13 
0.00 
0.62 
057 
0.67 
0.57 
0.44 
0.12 
1.11 
0.54 
0.97 
057 
0.87 
0.06 
0.06 

ao3 

0.70 
0.48 
0.39 
0.00 
0.03 
0.06 
0.09 
0.05 
0.08 
0.08 
0.13 
055 
0.02 
0.05 
0.17 
0.45 
0.07 
0.05 
0.13 


Total 


33.00 

47.13 

0.00 

19.71 

3352 

11.01 

13.16 

20.08 

1156 

12.06 

15.11 

18.97 

26.74 

14.83 

2226 

15.75 

19.99 

0.00 

14.83 

17.74 

16.82 

18.96 

13.99 

1952 

18.15 

20.17 

14.19 

651 

17.74 

13.14 

5.39 

5.39 

0.00 

20.73 

17.58 

2151 

18.41 

18.90 

3.90 

3125 

23.98 

2951 

25.06 

28.96 

158 

1.92 

120 

20.01 

18.88 

20.47 

0.00 

1.82 

2.04 

2.75 

254 

3.32 

3.63 

551 

2.34 

129 

228 

3.94 

12.78 

328 

251 

320 


Qtobal 
period 


090 
090 
090- 
090 
090 
090 
090 
090 
090 
090 
090 
(»0 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
010 
000 
YYY 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
000 

ox 

000 

090 
090 
090 
YYY 
010 
010 
010 
010 
010 
010 
090 
000 
000 
010 
010 
090 
010 
010 
000 


Update 


S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

3 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 

8 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

8 

s 
s 
s 


'  M  CfT  codw  «id  dMcrlplors  oopyrigm  1906  AiiMriean  MMlcil  AnocMian. 
^Copyilgfit  iget  AiMrictn  OmM  AMocMion.  Al  right*  rsMiwtd  (D01 10-09000). 
**  hMtalM  HVUt  an  (Ml  uMd  far  MMtear*  paymam. 
« *  MieaM  raducHon  ol  Praeiica  Expana*  RVUt  as  a  r«M«  of  OBRA  1998. 
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Addendum  B.-^elative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCJ«C82 


67880 

87882 

67980 

67901 

67902 

67903 

67904 

67906 

67908 

67909 

67911 

67914 

67916 

67916 

67S17 

67921 

67922 

67923 

67924 

67980 

67986 

67988 

67960 

67961 

67888 

67871 

679731 

67974 

6797S 

67988 

68040 
68100 
68110 
68115 
68130 
66136 
68200 
68g0 
68825 
68326 


MCX) 


68840 


68420 
88440 
88600 
08606 
68610 
68820 


68630 
66640 
68660 
68700 
68706 
68720 
68745 
68750 
8W80 
88781 


Stilus 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


lieMBKin  Of  sysM  ... 
iwviwan  01  eyMn  ... 
Rspair  braw  defect  . 
Repeir  eysM  defect 
Repair  eyelid  defect 
Repsir  ey«M  detect 
Repair  eyefid  defect 
Repair  eyeld  defect 
Rspeir  eysHd  defect 
Revise  eyelid  defect 
Revise  eyelid  defect 
Rspeir  eyesd  defect 
Repair  eyelid  defect 
Repair  eyelid  defect 
Repair  eyeSd  defect 


fiepeir  eyeso  osiecf  .«•...«...• 

^^ff^ur  Ak^yM  #te^^r4 

^HfMBi  0]^n^3  ^m^^x  .••■.•.■..... 

Repeir  eyeld  defect ............. 

Repeir  eyelid  wound 

ftaoair  eveld  wound 

ifofnovs  syoio  fCNoign  Dooy 

nvMSion  ov  oyBNG  •••»••»»••»• 

ntVMiOCi  01  oyoiK)  .»••••»•»»•• 

riewBnn  oi  eyesa 

*^         ...      - .     - ..  -■ 

neconsvucoon  oi  eyeso  ...... 

Reoonskudion  of  eysM  «... 

necomlmttkii'i  of  eyeid  _... 

ReoonstmcMon  of  sysHd  «... 

neMBnn  oi  eyeso  „_.„ 

inoHermn  eyeso  hwiq  »_ 

Tresansnl  of  eveid  lesions 

Bloosv  of  avsid  Mra    .. 

f^envMe  eyeld  Mno  teiion 

Rsfiws  eyeld  Ining  leiion 

Rjimm  ayagd  lining  teaion 

Rsrnowe  eyeld  Ining  lesion 

Tieet  eyeU  by  infection 

I  leviMfgi  BR  eyeno  imng  ..... 

Rsviss/grall  eyelid  fning .... 

Revise^gralt  eyelid  ining 

Revise/grell  eyelid  Ining 

HOVVO  flyONO  RfiNlQ  ......»•.»• 

Revise^grsfl  eyelid  Ining 

Ssperaie  eyeld  adhesions  . 
rievise  eysHO  sntng  ............ 

Revise  eysad  imng  .■■......•••. 

Eyeld  Mng  surgsry  ........... 

Hicnenjran  war  gwia  ..._«. 
Indss/drain  teer  sac  ...._..«. 

Incise  tear  duct  openirig  ..... 

Removal  of  tssr  glend  ........ 

Psrtial  removal  teer  gland  .. 
Biopsy  of  tsar  glaiKl .«....«... 

Removal  of  teer  sac 

Biopsy  of  teer  sac „.._.« 

Clearance  of  tear  duct 

Remove  tear  gland  lesion  ... 
Remove  tser  gland  lesion  ... 

Repeir  tear  ducts  ~..... 

Revise  teer  duct  opening  ._. 

Create  tesr  sac  drein 

Create  tear  duct  drsin 

Creole  teer  duct  drain 

Close  tsctf  duct  operAig  «... 
Cloee  tear  duct  opening  ..... 


Physi- 


wod( 
RVUss 


3.55 
4.77 
4.54 
6.82 
6.88 
6.22 
6.96 
6:64 
4.05 
5.22 
5.09 
3.60 
3.10 
5.13 
5J4 
3l32 
2.98 
5.70 
5.64 
3J6 
6.07 
128 
5.64 
5.51 
6.30 
9.56 
12.56 
12J6 
8J0 
0.00 
1.32 
0J5 
1.36 
1.72 
2.31 
4.76 
1.79 
0.48 
4.97 
6.96 
6.75 
7.78 
4.53 
6.79 
3.92 
4.12 
6.94 
0.00 
1J4 
Z2S 
0.89 
ia47 

ia3e 

4.61 
7.11 
4.43 
3.61 

iai& 

12.68 
6.20 
2.01 
7.68 
823 
821 
1.68 
1J1 


Practice 
expense 
RVUs* 


3.94 

•6.10 

3.78 

•8.73 

•8.81 

•7.96 

•7.64 

5.46 

•8.34 

•6.69 

•6J8 

•4.61 

125 

6J0 

•7.48 

3.82 

1.19 

6J8 

•722 

127 

3.79 

0.52 

•722 

•7.06 

•6.18 

10.68 

13.54 

14.07 

4.15 

o.m 

0.51 

0.46 

0.99 

124 

1.93 

4.06 

0.74 

0.52 

•8.37 

•8.91 

8.82 

•9.96 

•5.80 

•&69 

3.14 

•528 

8.01 

OJOO 

1.00 

1.02 

a76 

7.61 

8.89 

3.69 

•9.10 

3.88 

2J6 

8.31 

11.34 

2J9 

1.02 

•8J4 

6.58 

•10.50 

a92 

0.92 


Mtetf- 

practice 

RVUs 


023 
0.37 
020 
0.64 
072 
0.73 
0.71 
0.36 
0.54 
0.48 
0.79 
0.38 
0.07 
0.38 
0.47 
020 
0.07 
0.38 
0.43 
0.08 
024 
0.03 
0.45 
0.50 
0.66 
0.64 
0.91 
0JB7 
024 
0.00 
0.03 

om 

0.06 
0.07 
0.11 
022 
04M 
0.03 
0:42 
0.62 
0.49 
0.82 
0.35 
0.66 
0.17 
0.33 
0.42 
0.00 
0.06 
0.06 
0.04 
0.75 
0.49 
028 
0.51 
023 
0.17 
0.50 
0.74 
0.15 
0.06 
0.74 
0.45 
0J3 
0.04 


Total 


7.72 

1124 

8.52 

16.19 

16.41 

14.91 

14.31 

12.46 

11J3 

12.30 

12.46 

8.60 

4.42 

12.01 

13.79 

7.34 

424 

12.96 

1329 

4.91 

10.10 

1J3 

13.31 

13.06 

1523 

20.88 

27.04 

27.50 

1329 

0.00 

1.86 

1.32 

2.40 

3.03 

4.35 

9.06 

2.57 

1.04 

11.76 

16.49 

15.86 

18.56 

10.68 

16.16 

723 

9.73 

15.37 

0.00 

2.70 

3.33 

1.60 

1&83 

1957 

8.58 

16.72 

6.63 

18.91 

24.74 

9.04 

3.08 

1826 

1524 

19.54 

2.64 

227 


Global 
period 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
000 
000 
010 
010 
090 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
010 
090 
090 
000 
090 
000 
010 
090 
090 
090 
010 
090 
090 
090 
010 
010 


Updete 


CPTV 
HCPCS2 


S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
« 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


68770 
68800 
68820 


68830 
68840 
68850 


69000 
69006 

69020 
69090 
66100 
60105 
66110 
66120 
69140 
69145 
69150 
69155 
69200 
68206 
68210 
66220 
68222 
69300 
69310 
69320 
69399 
69400 
60401 
69406 
69410 
69420 
68421 
69424 
69433 
69436 
69440 
69450 
69501 
69502 
69505 
69511 
66530 
60535 
69540 
68560 
69562 

68601 
68602 
69803 
68604 
69605 
69810 
69820 
68631 


69635 


69637 
69641 
69842 
69643 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Close  tear  system  fistule 

DMate  tear  duct  opening(s) 

Explore  tear  duct  system 

Bxpkxe  tear  duct  system 

Reopen  tear  duct  channel  

Expiore/irngate  tear  du|ts 

Injection  for  teer  sac  x-ray 

Teer  duct  system  surgsry 

Drain  external  ear  lesion 

Drain  external  ear  lesion  

Drain  outer  ear  canal  lesion  .... 

Pierce  earlobes 

Biopsy  of  external  ear 

Biopsy  of  external  ear  canal  .... 
Paital  removal  external  ear  .... 

Removal  of  external  ear 

Remove  ear  canal  lesion(s) . 

Remove  ear  canal  le8ion<s} 

Extensive  ear  canal  surgery  .... 

Extensive  ear/nedc  surgery  

Clear  outer  ear  canal 

Clear  outer  ear  canal  ...'. 

Remove  Impacted  ear  wax 

Cleen  out  mesloid  cavity « 

Clean  out  mastoid  cavity  .« 

Revise  external  ear 

Rebuild  outer  ear  canal  .; „ 

Rebuild  outer  ear  canal 

Outer  ear  surgery  procedure  ... 

Inflate  middle  ear  canal 

Inflate  middle  ear  canal 

Catheterize  middle  ear  cenal ... 

Inset  middle  ear  baffle «. 

Incision  of  eardrum  .._..«««..._ 
Incision  of  eardrum  ..„...«.«_.. 

Remove  ventiletinglutw 

Create  eardnim  dpening 

Create  eardnjrT\  opening 

Exploration  of  middte  eer 

Eardnjm  revision : 

Mestoidectomy „. 

Mastoideclomy . 

Remove  mastoid  structures 

Extensive  mastoid  surgery  

Extensive  mastoid  surgery  

Remove  part  of  temporal  lx>ne 

Remove  ear  lesion 

Remove  ear  lesion 

Remove  ear  lesion 

Remove  ear  lesion « 

Mastoid  surgery  revision «. 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Msstoid  surgery  revision 

Mastoid  surgery  revision  ..« 

Repeir  of  eardrum ........«..«_.... 

Repeir  of  eardrum  — «.... 

Repeir  eentum  structures 

Rebuild  eerdrum  structures 

Rebuild  eardnim  structures  ...... 

Repeir  eerdrum  structures 

Reixjild  eardrum  structures 

Rebuild  eardmm  structures 

Revise  middte  eer  &  mastoid .... 
Revise  middte  ear  &  mastoid ... 
Revise  middte  ear  &  mastoid .... 


..^ 
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6.82 
1.11 
1.47 

1.53 

2.12 

122 

0.80 

0.00 

1.40 

2.06 

1.43 

0.00 

0.76 

0.85 

3.34 

3.96 

7.68 

2.54 

13.01 

17.03 

0.77 

1.15 

0.61 

0.83 

1.35 

6.36 

10.56 

16.60 

0.00 

0.83 

a63 

2J68 

0.33 

128 

1.68 

0.85 

1.47 

1.91 

7.31 

5.44 

8.81 

11.96 

12.57 

13.10 

18.04 

34.50 

1.15 

10.70 

18.84 

25.78 

12.79 

13.16 

13.60 

13.60 

18.04 

4.38 

5.74 

9.56 

12.41 

11.78 

13.02 

14.88 

14.77 

1229 

18.37 

14.81 
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424 

0.42 

0.55 

1.48 

1.93 

0.49 

051 

0.00 

0.35 

1.16 

0.45 

0.00 

0.66 

0.80 

2.63 

0.78 

8.00 

2.51 

10.46 

15.92 

0.42 

1.07 

023 

0.50 

0.74 

5.30 

9.84 

14.66 

0.00 

0.45 

0.25 

0.48 

0.60 

0.69 

1.14 

0.60 

1.33 

2.13 

8.69 

•6.96 

10.90 

13.36 

•16.09 

•1677 

16.71 

2527 

127 

•13.70 

16.73 

22.87 

14.02 

1627 

17.34 

•17.41 

14.95 

0.93 

•7.34 

•1222 

•15.88 

•15.05 

•16.65 

•19.05 

•18.90 

•15.73 

20.62 

•18.95 
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023 
0.02 
0.03 
0.09 

aio 

0.03 
0.04 
0.00 
0.03 
0.13 
0.04 
0.00 
0JQ7 
0.09 
0.37 
0.07 
0.88 
028 
125 
1.61 
0.04 
0.11 
0.02 
0.05 
0.08 
028 
1.08 
1.66 
0.00 
0.05 
0.03 
0.04 
0.07 
0.08 
0.13 
0.06 
0.15 
023 
0.93 
1.15 
1.17 
1.45 
1.79 
1.84 
1.72 
2.85 
0.14 
2.00 
1.86 
2.63 
155 
1.75 
1.88 
2.70 
1.86 
0.10 
1.16 
1.61 
1.73 
1.78 
1.91 
2.11 
222 
1.87 
221 
2.51 


Total 


11.09 

1.55 

2.05 

3.11 

4.15 

1.74 

1.36 

0.00 

1.78 

3.35 

1.92 

0.00 

1.49 

1.74 

6.34 

4.80 

16.56 

5.33 

24.72 

34.56 

123 

2.33 

0.86 

1.38 

2.17 

11.94 

21.51 

32.91 

0.00 

1.33 

0.91 

3.10 

1.00 

2.05 

2.96 

1.51 

2.95 

427 

16.93 

1355 

20.68 

26.77 

30.45 

31.71 

36.47 

62.62 

256 

26.40 

37.43 

5126 

2856 

31.18 

32.82 

33.71 

34.85 

5.41 

1424 

23.38 

30.02 

28.56 

31.56 

36.04 

35.89 

29.89 

3920 

3627 
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^  Al  CPT  oodH  snd  dMCrtpAofi  oopyrfQM  190S  AiMrtcm  Midtosl  AMocMtan. 
'CopyiV*  ise* /ViMricM  OwMt  AaMdaMn.  Al  righi*  iwMvad  (OOllO-OSSae). 
••  IndMlH  RVUs  art  not  uMd  tor  kiMlew*  paymam. 
« *  Indtoatoa  radudon  of  PracUca  Expanaa  rmii  a*  a  ratu*  ot  OeRA  1 993. 
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70010 
70010 
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700SO 
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70100 
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70110 
70110 
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70120 
70120 
70120 
70130 
70130 
70130 
70134 
70134 
70134 
70140 
70140 
70140 
70150 
70160 
70150 
70100 
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TC 
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TC 
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TC 
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earstrudurae 
•arakuclures 
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nMnng  aKi 
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ncfw  ..^_._« 
iwva  __.^.. 
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Ej^plore  innaraar 
E^^llow  tmt  aar 


fievMa  inn0i  aaf  winoow  ••*.... 

nMnowa  imf  aer 

RamiMa  innar  aaf  &  irmtoid 

Inciaa  ifmar  ear  nafva 

Impianl  oocNaar  davica  __.._ 
innar  aar  surgary  procadura  > 

Indsa  mar  aar  narva 

nateoaa  facial  narva _ 

Ralaaaa  mnar  •  <ar  canal  ..._« 
Ramova  mnar  aar  iasion  ..^_ 
Tainporal  bona  surgary  .»_.. 

Contrast  x-ray  of  brain 

Conaast  x-ray  of  brain 

CofMrast  x-r^^  of  brain ».. 

Contrast  x-ray  of  brain  ....„_.. 

Coiarast  x-ray  of  brain 

Conaast  x-ray  of  brain  „„ 

X-ray  aya  for  forsign  body  ;~. 
X-ray  aya  tor  foraign  body  .... 
X-ray  aya  for  foraign  body  .... 
X-ray  axam  of  jaw  . 
X-ray  axam  of  iaw 
X-ray  exam  of  jaw 
X-ray  exam  of  jaw 
X-ray  exam  of  jaw 

X-ray  exam  of  jaw — 

X-ray  exam  of  mastoidB  _.... 

X-iay  axam  of  maaloidB 

X-«ay  axam  of  mastoids 

X-ray  exam  of  mastoids 

X-ray  exam  of  mastoidB  — 

X-ray  exam  of  mastoidB 

X-ray  exam  of  middte  aar ... 
X-ray  exam  of  middte  ear  ... 
X-ray  exam  of  middto  ear  .. 
X-ray  exam  of  facial  bones  . 
X-ray  exam  of  facial  bones 
X-ray  exam  of  facial  bones 
X-ray  exam  of  facial  bones  . 
X-ray  exam  of  facial  bortes  . 
X-iay  exam  of  facial  bones 
X-ray  exam  of  nasal  bones 
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12.44 

1027 

11.82 
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21.15 
22.12 
19.76 
22.30 
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1.18 
1.19 
0.00 
1.19 
1.10 
0.00 
017 
017 
0.00 
018 
018 
0.00 
0.25 
025 
OOO 
018 
018 
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0.34 
0.34 
OOO 
0.34 
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0.00 
019 
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0.00 
0J26 
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OOO 
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18.02 
M2.00 
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7M 
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20.28 
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O02 
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0.48 

0.08 

0.40 

0.59 

009 
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012 

OS6 
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0.59 
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016 

0.75 

0.86 

016 

0.70 
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O09 

0.50 

0.87 

012 

0.75 

0J» 
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2.70 

2.51 

2.40 

1.33 

1.82 

1.93 

1.94 

1.77 

1.66 

1.06 
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084 

0.00 

0.44 

257 

1.61 

1.00 

153 

0.00 

1.84 

1.22 

2.00 

2.54 

liX) 

0.51 

2.07 

2.34 

2.02 

3.34 

0.00 

2.31 
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1.93 

2.26 

0.00 

0.34 

OM 

026 

017 

OM 

O09 

0.04 

0.01 

O03 

OJO* 
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0.03 

0.06 
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0.04 

0.05 

0.01 
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0.02 

0.05 
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O06 

0.05 

0i)1 
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38.54 

41.72 

22.76 

28.36 

35.69 

36.00 

23.15 

23.07 

22.31 

18.62 

16.67 

0.00 

19.01 

33.73 

35.14 

28.91 

33.58 

0.00 

2051 

24.90 

25.41 

29.49 

19.99 

19.06 

26.47 

3221 

39.62 

36.90 

0.00 

41.45 

44.66 

38.53 

4425 

0.00 

6.18 

1.79 

4.38 

3.17 

1.79 

1.38 

0.69 

026 

0.43 

0.81 

028 

0.53 

1.02 

0.38 

0.63 

0.91 

028 

0.63 

1.32 

0.52 

OJO 
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075 

0.92 
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0.63 
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0.40 

0.80 
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70160 
70170 
70170 
70170 
70190 
70190 
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70200 
70200 
70200 
70210 
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70220 
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70250 
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70260 
70260 
70260 
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TC 
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TC 
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26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 
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TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


X-ray  exam  of  nasal  bones  .... 

X-ray  exam  of  nasal  bones 

X-ray  exam  of  tear  duct 

X-ray  exam  of  tear  duct 

X-ray  exam  of  tear  duct  ..„ 

X-ray  exam  of  eye  sockets  .„.. 

X-ray  exam  of  eye  sodcets 

X-ray  exam  of  eye  sodcets 

X-ray  exam  of  eye  sockets  . 

X-ray  exam  of  eye  sockets  .„.. 
X-ray  exam  of  eye  sockets  ..... 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses  .„ 

X-ray  exam  of  sinuses 

X-ray  exwn  of  sinuses  ..„ 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  pituitary  saddte  .... 
X-ray  exam  pituitary  saddte  .... 
X-ray  exam  pituitary  saddte  .... 

X-ray  exam  of  skul 

X-ray  exam  of  skul 

X-ray  exam  of  skul 

X-ray  exam  of  skul 

X-ray  exam  of  skul ; 

X-ray  exam  of  skul 

X-ray  exam  of  tealti 

X-ray  exam  of  teeth 

X-ray  exam  of  teetti 

X-ray  exam  of  teetfi  ...„ 

X-ray  exam  of  teetti  . 

X-ray  exam  of  teetfi „. 

Full  mouth  x-ray  of  teeth  

FuU  moulh  x-ray  of  taeth  

Full  nxMJth  x-ray  of  te^h 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joir^  ..„ 

X-ray  exam  of  jaw  joints „ 

X-ray  exam  of  jaw  joints 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint  .„ 

X-ray  exam  of  jaw  joint 

Magnetic  image  jaw  joint 

Magnetw  image  jaw  joint 

Magnetic  Image  jaw  joint 

X-ray  head  for  orthodontia 

X-ray  head  for  orthodontte 

X-ray  head  for  orthodontia  . 

Panoramic  x-ray  of  jaws 

PanoramK  x-ray  of  jaws 

Panoramic  x-ray  of  jaws 

X-ray  exam  of  neck  .„ 

X-ray  exam  of  neck  

X-ray  exam  of  neck 

Throat  x-ray  &  fluoroscopy  ...» 

Throat  x-ray  &  fluoroscopy  

Throat  x-ray  &  fluoroscopy 

Speech  evaluatkxi,  complex .... 
Speech  evakjation,  complex ... 
Speech  evakiatkxi,  comptex 

Contrast  x-ray  of  larynx 

Contrast  x-ray  of  larynx  „ 

Contrast  x-ray  of  larynx  „ 

X-ray  exam  of  salivary  gland  ... 
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<  Al  CPT  oodM  and  dMCftpMra  oopyiigtit  1986  Arnahcan  MKtcai  AmocMot. 
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0.08 
O50 
1.04 
0.14 
0.90 
0.69 
O10 
0.59 
0.86 
013 
0.75 
0.67 
0.08 
0.59 
087 
012 
0.75 
0.49 
0.09 
0.40 
0.70 
Oil 
0.59 
1.01 
016 
0.85 
0.30 
0.05 
025 
0.47 
O07 
0.40 
085 
O10 
0.75 
0.56 
0.09 
047 
0.91 
Oil 
0.80 
225 
025 
2.M 

11.11 
0.43 

10.68 
0.44 
O08 
0.36 
063 
0.09 
0.54 
0.48 
008 
O40 
1.39 

ai5 
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2.38 
0.38 
2.00 
1.90 
020 
1.70 
0.72 
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O03 
0.08 
0.02 
0.06 
0.05 
0.01 
O04 
0.07 
0.02 
0.05 
0.05 
0.01 
0.04 
0.07 
0.02 
0.06 
0.04 
O01 
0.03 
0.06 
0.02 
0.04 
O08 
0.02 
0.06 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.07 
0.02 
0.05 
0.04 
0.01 
0.03 
0.07 
0.02 
0.05 
017 
0.04 
013 
0.73 
0.06 
0.67 
0.03 
0.01 
0.02 
0.05 
0.01 
0.04 
0.04 
0.01 
0.03 
01 0 
0.02 
0.08 
019 
0.06 
013 
014 
0.03 
0.11 
0.05 


Total 


026 
0.53 
1.42 
0.46 
0.96 
0.95 
0.32 
0.63 
123 
0.43 
0.80 
0.89 
026 
0.63 
1.19 
0.39 
0.80 
072 
029 
0.43 
1.00 
0.37 
0.63 
1.43 
0.52 
0.91 
0.43 
016 
027 
0.67 
024 
0.43 
1.14 
0.34 
OM 
0.78 
028 
0.50 
122 
0.37 
085 
2.96 
0.83 
2.13 

12.79 
1.44 

1135 
0.64 
026 
0.38 
0J8 
0.30 
0.58 
0.69 
026 
0.43 
1.81 
0.49 
1.32 
3.41 
128 
2.13 
2.48 
0.67 
1.81 
0.94 


Gtobal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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CPTV 
HCPCS2 


MOD 


70380 

70380 

70380 

70390 

70390 

70460 

70450 

70460 

70460 

70460 

70460 

70470 

70470 

70470 

70480 

70480 

70480 

70481 

70481 

70481 

70482 

70482 

70482 

70486 

70486 

70486 

70487 

70487 

70487 

70488 

70488 

70488 

70490 

70490 

70490 

70491 

70491 

70491 

70492 

70492 

70492 

70540 

70640 

70640 

70541 

70541 

70641 

70661 

70651 

70551 

70562 

70562 

70662 

70663 

70563 

70653 

71010 

71010 

71010 

71015 

71015 

71015 

71020 

71020 

71020 

71021 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 

26" 
TC 


^tus 


A 

/ 
A 
/I 

/ 
A 
f( 
A 

A 
A 
•A 
A 
A 
A 
A 
A 
A 
/ 

t 

>i 
/, 
>, 

>, 
/, 
>, 

;, 
/i 
>, 

II 

II 
II 

ii 
i\, 
i\ 

iL 

< 
A 
A 
A 
A 
A 
A 


Description 


X-fay  exam  of  salivary  glan0  .. 
X-ray  exam  of  salivary  gland  .. 
X-fay  exam  of  salivary  duct .... 
X-<ay  exam  of  salivary  duct  .... 
X-ray  exam  of  salivary  duct  .... 
CAT  scan  of  head  or  brain  ..._ 
CAT  scan  of  head  or  brain  ..... 

CAT  scan  of  head  or  brain 

CorMrast  CAT  scan  of  head  .... 
Contrast  CAT  scan  of  head  .... 
Contrast  CAT  scan  of  head  .... 
Contrast  CAT  scans  of  head  .. 
Contrast  CAT  scans  of  head  .. 
Contrast  CAT  scans  of  head  .. 

CAT  scan  of  skull  _ 

CAT  scan  of  skuM  „.. 

CAT  scan  of  skull  

Contrast  CAT  scan  of  skuM 

Contrast  CAT  scan  of  skuM 

Contrast  CAT  scan  of  skuH 

Contrast  CAT  scans  of  skull  ... 
Contrast  CAT  scans  of  skull  ... 
Contrast  CAT  scans  of  skuM  ... 

CAT  scan  of  face,  jaw 

CAT  scan  of  face,  jaw 

CAT  scan  of  face,  jaw 

Contrast  CAT  scan,  face/jaw  .. 
Contrast  CAT  scan,  faca^  .. 
Contrast  CAT  scan,  faoe^  .. 
Conlrast  CAT  scans  face/jaw  . 
Contrast  CAT  scans  face/jaw  . 
Contrast  CAT  scans  face^jaw  . 

CAT  scan  of  neck  tissue  

CAT  scan  of  neck  tissue 

CAT  scan  of  neck  tissue 

Contast  CAT  of  neck  tissue  .. 
Conlrast  CAT  of  neck  tissue  . 
Contrast  CAT  of  neck  tissue  .. 
Conkast  CAT  of  neck  tissue  . 
Conlrast  CAT  of  neck  tissue  . 
Conlrast  CAT  of  neck  tissue  .. 

imaQe,  face,  neck ... 

image,  taoe,  neck ... 
Magnetic  image,  face,  neck  ... 
Magnetic  image,  head  (MRA) 
MagnoBC  mage,  neaa  (MriA) 
head  (MRA) 
(MRI)  . 

.„__  (MRI). 

Magnetic  image,  brain  (MRI)  . 
Magneacimage,  brain  (MRt)  . 
NHiyieac  mage,  DTam  (mth)  . 
mage,  brain  ^tfRl)  . 


Physi- 
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Magnetic  mage,  twain 


Chest  x-ray  

Chest  x-ray  „. 

Chest  x^ay 

X-ray  exam  of  chest 
X-ray  exam  of  chest 
X-ray  exam  of  chast . 

Chest  x-ray  ._ 

ChMt  x-ray 

Chest  x-ray  

Chest  x-ray 


0.17 

0.00 

0.38 

0.38 

0.00 

0.85 

0.85 

0.00 

1.13 

1.13 

6.00 

1.27 

1.27 

0.00 

1.28 

128 

0.00 

1^ 

1.38 

0.00 

1.45 

1.45 

0.00 

1.14 

1.14 

0.00 

1.30 

1.30 

0.00 

1.42 

1.42 

0.00 

1.28 

1.28 

0.00 

1.38 

1.38 

0.00 

1.46 

1.45 

0.00 

1.48 

1.48 

0.00 

1.81 

1.81 

0.00 

1.48 

1.46 

0.00 

1.78 

1.78 

0.00 

2.36 

2.36 

0.00 

0.18 

0.18 

0.00 

0.21 

0.21 

0.00 

0.22 

0.22 

0.00 

0.27 


PractKe 
expense 
RVUs* 


0.08 
0.64 
1.87 
0.17 
1.70 
4.88 
0.38 
4.50 
5.89 
0.50 
5.39 
7.30 
0.56 
6.74 
5.07 
0.57 
4.50 
6.00 

aei 

5.39 

7.38 

0.64 

6.74 

5.00 

0.50 

4.50 

5.96 

0.57 

5.39 

7.37 

0.63 

6.74 

5.07 

0.57 

4.50 

6.00 

0.61 

5.38 

7.38 

0,64 

6.74 

11.34 

0.66 

10.68 

11.34 

0.66 

10.68 

11.34 

0.66 

10.68 

13.61 

0.80 

12J1 

24.79 

1.07 

23.72 

0.53 

0.06 

0.45 

0.60 

0.10 

0.50 

0.09 

0.10 

059 

0.82 


Mal- 

practKe 

RVUs 


Total 


0.01 

0.04 

ai4 

0.03 

0.11 

0.35 

0.06 

0.29 

0.43 

0.08 

0.35 

0.52 

0.09 

0.43 

0.38 

0.09 

029 

0.44 

0.09 

0.35 

0.53 

0.10 

0.43 

0.37 

0.08 

029 

0.44 

0.09 

0.35 

0.53 

0.10 

0.43 

0.38 

0.09 

029 

0.44 

0.09 

0.35 

0.53 

0.10 

Q.43 

0.77 

0.10 

0.67 

0.77 

0.10 

a67 

0.77 

0.10 

0.67 

0.93 

0.12 

0.81 

1.65 

0.16 

1.49 

0.04 

0.01 

0.03 

0.04 

aoi 

0.03 
0.06 
0.01 
0.04 
0.07 


0.26 
0.68 
«.39 
0.58 
1.81 
6.08 
129 
4.79 
7.45 
1.71 
5.74 
9.09 
1.92 
7.17 
6.73 
1.94 
4.79 
7.82 
2.08 
5.74 
9.36 
2.19 
7.17 
6.51 
1.72 
4.79 
7.70 
1.96 
5.74 
9.32 
2.15 
7.17 
6.73 
1.94 
4.79 
7.82 
2.08 
5.74 
9.36 
2.19 
7.17 
13.59 
224 
11.35 
13.92 
2.57 
11.35 
13.58 
224 
11.36 
^6.32 
2.70 
13.62 
28.80 
3.59 
2521 
0.75 
027 
0.48 
0J5 
0.32 
0.53 
0.96 
0J3 
0.63 
1.16 


Gtobel 
perkxl 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 
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XXX 
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XXX 
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XXX 
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XXX 
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n 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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CPTV 
HCPCS2 


71021 
71021 
71022 
71022 
71022 
71023 
71023 
71023 
71030 
71030 
71030 
71034 
71034 
71034 
71035 
71035 
71035 
71036 
71036 
71036 
71038 
71038 
71038 
71040 
71040 
71040 
71060 
71060 
71060 
71090 
71090 
71090 
71100 
71100 
71100 
71101 
71101 
71101 
71110 
71110 
71110 
71111 
71111 
71111 
71120 
71120 
71120 
71130 
71130 
71130 
71250 
71250 
71250 
71260 
71260 
71260 
71270 
71270 
71270 
71550 
71550 
71550 
71565 
71555 
71555 
72010 


MOD 


26 
TC 

» 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


Status 


Descriptnn 


Chest  x-ray  _...„..._.._..„.._ 

Ctiest  x-ray  _ 

Ctiest  x-ray  

Chest  x-ray  .•«^»..»...m.....»...m.. 

Chest  x-ray  ~- 

Chest  x-ray  and  fluoroscopy 

Chest  x-ray  and  fluoroscopy 

Chest  x-ray  and  fkjoroscopy  „ 

Chest  x-ray  

Chest  x-ray  _ — ........ 

Cliest  x-ray  

Chest  x-ray  &  fluoroscopy 

Chest  x-ray  &  fluoroscopy  

Chest  x-ray  &  fluoroscopy  , 

Chest  x-ray 

Ctiest  x-ray  „ 

Cfiest  x-ray  

X-ray  guidance  for  biopsy 

X-ray  gukjarx^  for  btopsy 

X-ray  guidance  for  biopsy 

X-ray  guidance  for  bkipsy 

X-ray  guklance  for  biopsy „. 

X-ray  guidance  for  biopsy 

Contrast  x-ray  of  bronchi _ 

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi , 

Contrast  x-ray  of  bronchi  „ 

Contrast  x-ray  of  bronchi 

X-ray  &  pacemaker  insertkm 

X-ray  &  pacemaker  insertkxi 

X-ray  &  pacemaker  insertk)n 

X-ray  exam  of  rUw  

X-ray  exam  of  ribs  

X-ray  exam  of  ribs  

X-ray  exam  of  ribs,  chest  

X-ray  exam  of  ribs,  chest  

X-ray  exam  of  ribs,  chest 

X-ray  exam  of  ribs „... 

X-ray  exam  of  ribs  

X-ray  exam  of  rit»  

X-ray  exam  of  ribs,  chest  

X-ray  exam  of  rit»,  chest  

X-ray  exam  of  ribs,  chest 

X-ray  exam  of  breasttxxie 

X-ray  exam  of  breastbone 

X-ray  exam  of  breasttx)ne 

X-ray  exam  of  breasttMne 

X-ray  exam  of  breastt>one 

X-ray  exam  of  breastbone 

Cat  scan  of  chest 

Cat  scan  of  chest 

Cat  scan  of  chest 

Contrast  CAT  scan  of  chest 

Contract  CAT  scan  of  chest 

Contrast  CAT  scan  of  chest 

Contrast  CAT  scans  of  chest , 

Contrast  CAT  scans  of  chest , 

Contrast  CAT  scans  of  chest .,., 

Magnetic  image,  chest 

Magnetic  image,  chest 

Magnetic  image,  chest 

Magnetic  imaging/chest  (MRA) 

MagnetK  imaging/chest  (MRA) 

Magrietic  imaging/chest  (MRA) 

X-ray  exam  of  spirw  


Pfiysi- 

ctan 
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027 
0.00 
0.31 
0.31 
0.00 
0.38 
a38 
0.00 
0.31 
0.31 
0.00 
0.46 
0.46 
0.00 
0.18 
0.18 
0.00 
0.54 
0.54 
0.00 
0.54 
0.54 
0.00 
0.58 
0.58 
0.00 
0.74 
0.74 
0.00 
0.54 
0.54 
0.00 
022 
022 
0.00 
027 
027 
0.00 
0.27 
027 
0.00 
0.32 
032 
0.00 
020 
0.20 
0.00 
022 
022 
0.00 
1.16 
1.16 
0.00 
124 
1.24 
0.00 
1.38 
1.38 
0.00 
1.60 
1.60 
0.00 
»1.81 
#1.81 
»0.00 
0.45 


PractKe 
expense 
RVUs* 


0.12 
0.70 
0.84 
0.14 
0.70 
0.92 
0.17 
0.75 
0.89 
0.14 
0.75 
1.58 
021 
1.37 
0.58 
0.08 
0.50 
1.75 
0.25 
1.50 
1.85 
025 
1.60 
1.66 
027 
1.39 
2.44 
0.34 
2.10 
1.85 
0.25 
1.60 
0.64 
0.10 
0.54 
0.77 
0.13 
0.64 
0.88 
0.13 
0.75 
1.00 
0.15 
0.85 
0.71 
0.09 
0.62 
0.77 
0.10 
0.67 
6.14 
0.51 
5.63 
729 
0.55 
6.74 
9.04 
0.61 
8.43 

11.40 
0.72 

10.68 

11.40 
0.72 

10.68 
1.18 


Mal- 
practice 
RVUs 


0.02 
0.05 
0.07 
0.02 
0.05 
0.08 
0.03 
0.05 
0.07 
0.02 
0.05 
0.12 
0.03 
0.09 
0.04 
0.01 
0.03 
0.14 
0.04 
0.10 
0.15 
0.04 
0.11 
0.13 
0.04 
0.09 
0.19 
0.05 
0.14 
0.15 
0.04 
0.11 
0.06 
0.02 
0.04 
0.06 
0.02 
0.04 
0.07 
0.02 
0.06 
0.08 
0.02 
0.06 
0.05 
0.01 
0.04 
0.05 
0.01 
0.04 
0.44 
0.06 
0.36 
0.51 
0.08 
0.43 
0.61 
0.09 
0.52 
0.78 
0.11 
0.67 
0.78 
0.11 
0.67 
0.09 


Total 


0.41 

0.75 

122 

0.47 

0.75 

1.38 

0.58 

0.80 

127 

0.47 

0.80 

2.16 

0.70 

3.46 

0.80 

027 

0.53 

2.43 

0.83 

1.60 

2.54 

0.83 

1.71 

2.37 

0.89 

1.48 

3.37 

1.13 

2.24 

2.54 

0.83 

1.71 

0.92 

0.34 

0.58 

1.10 

0.42 

0.68 

122 

0.42 

0.80 

1.40 

0.49 

0.91 

0.96 

0.30 

0.66 

1.04 

0.33 

0.71 

7.74 

1.75 

5.99 

9.04 

1.87 

7.17 

11.03 
2.08 
8.95 

13.78 
2.43 

11.35 

13.99 
2.64 

11.35 
1.72 


Gkibel 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


update 


'/mcmettmmt 


/a  rtifik  MMNM  (DOIie-DMM). 

flWM  M  •  iWH*  •!  canA  i«H. 


'  All  CPT  codes  and  deacnptors  copyright  1995  American  Medical  Association. 
'Copyfi^t  1994  American  Dental  Assooation.  All  rights  reserved  (DOl  10-09996). 
'i  Mtoalas  RVUs  are  not  used  lor  Medicare  paymem 
•■  indkxies  reduction  of  Practice  Expense  RVUs  as  a  result  of  OBRA  1993. 
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CPTV 
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72010 
72010 
72020 
^020 
72020 
72040 
72040 
72040 
72060 
72060 
72060 
72062 
72062 
72062 
72069 
72069 
72060 
72^ 
72070 
72070 
72072 
72072 
72072 
72074 
72074 
72074 
72080 
72080 
72080 
72060 
72090 
72000 
72im 
72100 
72100 
72110 
72110 
72110 
72114 
72114 
72114 
72120 
72120 
72120 
72125 
72125 
72125 
72126 
72126 
72126 
72127 
72127 
72127 
72126 
72128 
72128 
72129 
72129 
72129 
72130 
72130 
72130 
72131 
72131 
72131 
72132 


MOO 


26 
TC 

26" 
TC 


26 
TC 

TC 


26 
TC 

26" 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


StakH 


S 


Deactlplion 


X-fsy  exam  of  spine  

X-fay  exam  of  spine 

X-fay  exam  of  spine  

X-fay  exam  of  spine  

X-ray  exam  of  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spme 

X-iay  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine «. 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  trunk  spine  „ 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  ttwrax  spine  

X-ray  exam  of  thorax  spirw  

X-iay  exam  of  thorax  apine  

X-ray  exam  of  thorack:  spine  ^ 
X-ray  exam  of  thoradc  spine  ... 
X-ray  exam  of  Otoracic  spine  .~ 
X-ray  exam  of  thoracic  spine  .. 
X-ray  exam  of  thoracic  spine  ... 
X-ray  exam  of  thorack:  spine  ... 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  trunk  spine 

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spine 

X-ray  exam  of  tower  spina 

CAT  scan  of  neck  spine  

CAT  scan  of  neck  spine ..... 

CAT  scan  of  neck  spine 

Contrast  CAT  scan  of  neck  .... 
Contrast  CAT  scan  of  neck  .„. 
Contrast  CAT  scan  of  neck  .... 
Contrast  CAT  scans  of  neck  .. 
Contrast  CAT  scans  of  neck  .. 
Contrast  CAT  scans  of  neck  ... 

CAT  scan  of  thorax  spine 

CAT  scan  of  thorax  spine 

CAT  scan  of  thorax  spine 

Contrast  CAT  scan  of  thorax  .. 
Corrtrast  CAT  scan  of  thorax  .. 
Contrast  CAT  scan  of  thorax  .. 
Contrast  CAT  scans  of  ttwrax 
Contrast  CAT  scans  of  ttiorax 
Contrast  CAT  scans  of  thorax 

CAT  scan  of  tower  spine  

CAT  scan  of  tower  spine 

CAT  scan  of  tower  spine  

Contrast  CAT  of  tower  spine  .. 


Physi- 
cian 


RVUs3 


0.45 

0.00 

0.15 

0.15 

OJOO 

022 

0.22 

0.00 

0.31 

0.31 

0.00 

0.36 

0.36 

0.00 

0.22 

022 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

022 

022 

0.00 

OJ22 

0.22 

0.00 

02B 

0.28 

0.00 

022 

022 

OJOO 

0.31 

0.31 

OJOO 

0.36 

0.36 

0.00 

0.22 

022 

0.00 

1.16 

1.16 

OJOO 

y22 

^22 
aoo. 

1.27 
1.27 
0.00 
1.16 
1.16 
0.00 
1.22 
1.22 
0.00 
1.27 
1.27 
0.00 
1.16 
1.16 
0.00 
1.22 


Practtce 
expense 
RVUs* 


0.20 
0.96 
0.47 
0.07 
0.40 
0.67 
0.10 
0JS7 
0.99 
0.14 
0.85 
1.25 
0.17 
1.08 
0.57 
0.10 
0.47 
0.72 
0.10 
0.62 
0.80 
0.10 
0.70 
0.97 

aio 

0.87 
0.74 
0.10 
0.64 
0.77 
0.13 
0.64 
0.74 
0.10 
0.64 
1.01 
0.14 
OJN 
1.30 
0.17 
1.13 
0.95 
0.10 
0.85 
6.14 
0.51 
5.63 
7.27 
0.53 
6.74 
8.99 
0.56 
8.43 
6.14 
0.51 
5.63 
7.27 
0.53 
6.74 
8.99 
0.56 
8.43 
6.14 
0.51 
5.63 
7.27 


Mat- 
practice 
RVUs 


0.03 
0.06 
0.04 
0J0^ 
0.03 

ao5 

0.01 
0.04 
0.08 

ao2 

0.06 
0.09 
0.02 
OJOT 
0.04 
0.01 
0.03 
0.05 
0.01 
0.04 
0.06 
0.01 
0.05 
0.07 
0.01 
0.06 
0.05 
0.01 
0.04 
0.06 
0.02 
0.04 
0.05 
0.01 
0.04 
0.08 
0.02 
0.06 
0.09 
0.02 
0.07 
0.07 
0.01 
0J06 
0.44 

ao8 

0.36 
0.51 
0.08 
0.43 
0.61 
0.09 
0.52 
0.44 
0.08 
0.36 
0.51 
0.08 
0.43 
0.61 
OJOa 
0.52 
0.44 
0.08 
0.36 
0.51 


Total 


0.68 
1.04 
0.66 
0.23 
0.43 
0.94 
0.33 
0.61 
1.38 
0.47 
0.91 
1.70 
0.55 
1.18 
0.83 
0.33 
0.50 
0.99 
0.33 
a66 
1.08 
0.33 
0.75 
1.26 
0.33 
0.93 
1.01 
0.33 
0.68 
1.11 
0.43 
0.68. 
1.01 
0.33 
0.68 
1.40 
0.47 
0.93 
1.75 
0.55 
120 
124 
0.33 
0.91 
7.74 
1.75 
5.99 
9.00 
1.83 
7.17 
10.87 
1.92 
8.95 
7.74 
1.75 
5.99 
9.00 
1.83 
7.17 
10.87 
1J2 
8.95 
7.74 
1.75 
6.99 
9.00 


Gtobal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


update 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
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CPTV 
HCPCSa 


72132 

72132 

72t3S 

72133 

72133 

72141 

72141 

72141 

72142 

72142 

72142 

72146 

72146 

72146 

72147 

72147 

72147 

72148 

72148 

72148 

72149 

72149 

72149 

72156 

72156 

72156 

72157 

72157 

72157 

72158 

72158 

72158 

72156 

72159 

72156 

72170 

72170 

72170 

72190 

72190 

72190 

72192 

72192 

72192 

72193 

72193 

72193 

72194 

72194 

72194 

72196 

72196 

72196 

72198 

72198 

72198 

72200 

72200 

72200 

72202 

72202 

72202 

72220 

72220 

72220 

72240 


MOD 


26 
TC 


26 
TC 


26 
TC 

»" 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


28 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


DascrtpUon 


CorfraM  CAT  of  tower  spine  .„ 
Contrast  CAT  of  tower  spine  .... 
Contrast  CAT  scans.tow  apine  . 
Contrast  CAT  8cans,tow  spine  . 
Contrast  CAT  scan8,kMr  spine  . 

Magnetic  image,  neck  spine 

Magnotk;  image,  neck  spine 

Magnetic  image,  neck  spine 

Magnetk;  image,  neck  spine 

Magnetic  image,  neck  spine  ..... 
Magnetic  image,  neck  spine  ..... 
Magn^ic  image,  chest  spine  .„. 
Magnetic  image,  chest  spine  .... 
Magnetk:  inrage,  chest  spine  .„. 
Magnetic  image,  chest  spine  .... 
Magnetk:  image,  chest  spine  .... 
Magnetic  image,  chest  spirw  .... 
Magnetic  image,  hflnber  spine  . 
Magnetic  image,  tombar  spine  .. 
Magnetic  image,  tombar  spine  .. 
Mt^netic  image,  lumbar  spine  . 
Magnetic  image,  lumbar  spine  .. 
Magnetk:  image,  iwnbar  spine  .. 

Magnetic  image,  neck  spine 

Magnetic  image,  neck  spine 

Magnetic  image,  neck  spine 

Magnetk;  image,  chest  spine  .... 
Magrwtk:  image,  chest  spine  .... 
Magnetk:  image,  chest  spine  .... 
MagnetK  knage.  lumbar  spine  . 
Magnetk:  image,  lunter  spine  .. 
Magnetto  image,  lumbar  spine  .. 
Magnetic  imaging/spine  (MRA) . 
Magnetic  imagin^spme  (MRA) . 
Magnetic  imaging/spine  (MRA) . 

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis  .... 

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis 

CAT  scan  of  pelvis  ..............._.. 

CAT  scan  of  pelvis  

CAT  scan  of  pelvis  

Contrast  CAT  scan  of  pelvis  ..... 
Contrast  CAT  scan  of  pelvis  .... 
Contrast  CAT  scan  of  pelvis  .... 
Contrast  CAT  scans  of  pelvis  .. 
Contrast  CAT  scans  of  pelvis  ... 
Contrast  CAT  scans  of  pelvis  ... 

Magnetic  image,  pelvis 

Magnetic  image,  pelvis _. 

Magnetic  image,  pelvis 

Magnetic  imagki(^pelvis(MRA)  . 
Magnetic  imaging^peivis(MRA) 
Magnetic  imaging/i3elvis(MRA) 

X-ray  exam  sacroiliac  joints 

X-ray  exam  sacroiliac  joints 

X-ray  exam  sacroiliac  joints  ...... 

X-ray  exam  sacroiliac  joints 

X-ray  exam  sacroiliac  joints  .._.. 

X-ray  exam  sacroiliac  joints 

X-ray  exam  of  tailtx>ne  

X-ray  exam  of  taittjone  .«. 

X-ray  exam  of  tailbone 

Contrast  x-ray  of  neck  spine  .... 


Physi- 
cian 
work 
RVUss 


122 

aoo 

127 
127 
0.00 
1.60 
1.60 
0.00 
1.92 

ije 

0.00 
1.60 
1J0 
0.00 
^J92 
1.92 
0.00 
1.48 
1.48 

aoo 

1.78 
1.78 
0.00 
2.57 
2.57 

aoo 

2.57 
2.57 

aoo 

2.36 

2.36 

0.00 

«1.80 

«1.80 

10.00 

ai7 
ai7 

OiX) 
021 
021 
0.00 
1.09 
1.09 

aoo 

1.16 

1.16 

0.00 

122 

122 

0.00 

1.60 

1.60 

0.00 

«1J0 

«1J0 

10.00 

ai7 
ai7 

0.00 

ai9 
ai9 

0.00 

ai7 
ai7 

0.00 

aoi 


Practtoe 
expense 
RVUs* 


0.63 

6.74 

8.96 

0.56 

a43 

11.40 

0.72 

10.68 

13.67 

0J6 

12.81 

12.58 

0.72 

11.86 

13.67 

0J6 

12.81 

12.52 

0.66 

11.86 

13.61 

0.80 

12.81 

24.87 

1.15 

23.72 

24.87 

1.15 

23.72 

24.79 

1.07 

23.72 

12.52 

a66 

11.86 

0.57 

0.07 

0.50 

a74 

aio 
a64 

6.11 

a48 

5.63 
7.03 
0.51 
6.52 
8.62 
0.53 
8.09 

11.40 
a72 

10.68 

11.40 
a72 

10.68 
0.58 
0.08 
0.50 
0.68 
0.09 
0.59 
a62 

ao8 

0.54 
4.93 


Mai- 
RVUs 


0.08 
0.43 
0.61 
0.09 
0.52 
0.78 

ail 

0.67 
0.94 

ai3 

0.81 
0J6 

ail 

0.74 
0.94 

ai3 

0.81 
0.84 

aio 

0.74 
0.93 

ai2 

0J1 
1.66 

ai7 

1.49 
1.66 

ai7 

1.49 
1.65 

ai6 

1.49 
0.84 

aio 

0.74 
0.04 

aoi 
ojoi 

0.06 
0.01 
0.04 
0.43 

ao7 

0.36 
0.49 
0.08 
0.41 
0.58 
0.06 
0.50 
0.78 
ail 
0.67 
0.78 
0.11 
0.67 
0.04 
0.01 
0.03 
0i)5 
0.01 
0.04 
0.05 
0.01 
0.04 
0.35 


Total 


1.83 

7.17 

10.87 

1.92 

8.95 

13.78 

2.43 

11.35 

16J3 

2.01 

13.62 

15.03 

2.43 

12.60 

16.53 

2.91 

13.62 

14.84 

224 

12.60 

1632 

2.70 

13.62 

29.10 

3.89 

2521 

29.10 

3.89 

2521 

28.80 

3.59 

2521 

15.16 

2.56 

12.60 

0.78 

025 

0.53 

1.00 

0J32 

0.68 

7J63 

1.64 

5.99 

8.68 

1.76 

6.93 

10.42 

1.83 

8.59 

13.78 

2.43 

1135 

13.98 

2.63 

1135 

a79 

026 
0.53 
0.92 
029 
0.63 
a84 
026 
0.58 
6.19 


GMaal 
perkx) 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N. 

N 

N 

N 

N 

N 

N 

N 

N 

0 

0 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

0 

0 

N 

N 

N 

N 

N. 

N 

N 

N 

N 

N 


■  M  CPT  oodM  and  dMcipian  copyitgM  1996  Amahcan  Madical  Astociation. 
>CapyrtgM  1W4  AffwricM  OmM  AMOcMon.  M  rtgMs  rw«rvad  (D0110-O9999). 
»•  Inacaii  RVUt  an  not  uMd  tor  MtdKaw  paymam. 
* '  Indicam  raduclion  o<  Practice  Eiptnaa  RVUs  as  a  result  ol  OBRA  1993. 


<  M  CfT  oodaa  and  dMotplan  eopyrtgM  1996  Amariean  Matfcat  AaaooMon. 
>Capyri(fii  19M  MMrtean  OanM  AaaocMlon.  All  rigMi  raaanMd  (tX>i  10-09999). 
*  •  MtoMta  RVU*  an  noi  ua«d  for  Madteara  paymant 

I  o(  Pradoa  Bnnaa  RVUa  at  a  (Mil  or  OeiM  1993. 
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AopENOUwrBr-RELATiVE  Value  UNITS  (RVUs)  and  Relath)  Inpormation— Ck)ntinued 


CPTV 
HCPCS* 


72240 
72240 
722S6 
722S6 
722S6 
72266 
72285 
72266 
72270 
72270 
72270 
72286 


72286 
72296 
72296 
72296 
73000 
73000 
73000 
73010 
73010 
73010 
73020 
7M20 
73020 
73QB0 
73020 
73090 
73080 
73080 
73040 
73040 
73040 
73060 
73060 
73060 
73060 
73080 
73060 
73070 
73070 
73070 
73080 
73060 
73060 
73066 


73066 
g090 
73090 
73000 
73062 
73092 
73002 
73100 
73100 
73100 
73110 
73110 
73110 
73115 
73115 
73115 
73120 
73120 


MCX) 


28 
TC 

»" 
TC 


26 
TC 


26 
TC 


26 
TC 

»~ 
TC 

»" 
TC 

aT 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 

26*" 
TC 


26 
TC 

26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
k 
k 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 

; 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


DsscnpBon 


ConlrMt  XH8y  of  neck  tpiiw 
GonlrMl  x-rav'of  rMCk  4DinA 
ConifMt  x-nf  thorax  spins  .. 
ConiraitxHay  thorax  apine  . 
ConlrMi  x-ray  thorax  spins  .. 

Cmibasl  x-rav  kNMr  SBkis 

ConfeMt  x-fpy  knwr  spins  ... 
Conbest  x*fey  lowsr  spins  < 
Conlrasl'X'ray  of  spins  .»~. 

ConlraBt  x-rav  of  sains 

ContaBtx-«By  Of  Spins  — 
X-Wff  of  nsok  spins  <fsk  .... 
X-ray  of  nsdc  spins  dWc ... 
X'Oy  of  nook  spins  dWc  .... 
X-ray  of  lower  spins  dWc  _ 
X'^ay  of  lOMfer  spins  dM(  ... 
X-ray  of  loNvsr  spins  dWc ... 

X-ray  exam  of  coiaitoons .. 

X-ray  sxan  of  colMtxins  ....._ 

X^ay  sxant  of  cpMaitwns  

X'^ay  sxamof  stwuldsf 'binds 
X-ray  exam  of  shouMar  Mads 
X-ray  sxam  of  shouUer  biads 

X-ray  sxam  of  shoukJsr 

X-ray  sxam  of  shouktor  .„.. — _ 
Conlraat  CAT  scans  of  leg  .«. 

Contrast  CAT  scans  of  isg 

X-ray  exam  of  shouMer 

X-ray  exam  of  shouMsr 

X-ray  sxam  of  shoulder 

Kri&f  exam  of  sfiouMsr  .»...«. 
Contrast  x-ray  of  sfwUklsi  ...... 

Conkast  x-ray  of  sfwuMei'  ...... 

Corarast  x-ray  of  shoulder  ...... 

X-ray  exam  of  slKxAJera 
X-ray  exam  of  shoulders 
X-raw  eoam  of  shouidars . 
X'^ay  exam  of  humsius  _.. 
Xiay  exam  of  humems  ~.. 
X-ny  exam  of  humerus  ... 
X-ray  exam  of  efeow  „.^„. 
X-ray  exam  of  etxnv  _.„.... 

X-ray  exam  of  elxwr 

X-ray  exam  of  ebow ..».«. 

X-ray  exam  of  etxav . 

X-mf  exam  of  etxiw 

Conkast  x-ray  of  obow  ... 
Oonkasl  x-iay  of  elxjw  .«. 
Corafaat  x-ray  of  etXMr  .„. 
X-ray  exam  of  forearm  .__ 

X-ray  exant  of  teraarm 

X-iay  exam  of  kweeiiii  __. 
X-ray  exam  of  amt.  infart 
X-ray  exam  of  arm.  inlant 
X-ray  exam  of  arm.  jnfant 
X-ray  exam  of  wrist 
X-ray  exam  of  wrist 
X-ray  sx»n  of  vwist 

X-ray  exam  of  wrist 

X-iay  exam  of  wrist 

X-ray  exam  of  wrist 

Conkast  x-ray  of  wrist 
Conkast  x-ray  of  wrist 
Conkast  x-ray  of  wrist . 
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Description 


Magnetic  image/abdomen  (MRA) 

X-ray  exam  of  peritoneum  .._ 

X-ray  exam  of  peritoneum „... 

X-ray  exam  of  peritoneum  .....'.„... 

Contrast  xray  exam  of  throat 

Contrast  xray  exam  of  ttvoat 

Contrast  xray  exam  of  ttvoat 

Contrast  xray  exam,  esophagus  .. 
Contrast  xray  sxam,  esophagus  .. 
Contrast  xray  exam,  esophagus  .. 
Cinema  xray  throat/esophagus  .... 
Cinema  xray  throat/esopfiagus .... 
Cinema  xray  ttiroat/esophagus  .... 
Remove  esophagus  obstniction  ., 
Remove  esojstiagus  obetruction  ., 
Remove  esophagus  obstruction  ., 

X-ray  exam  upper  Gl  tract 

X-ray  exam  upper  Gl  tract _... 

X-ray  exam  upper  Gl  tract 

X-rey  exam  upper  Gl  tract _.., 

X-ray  exam  upper  Gl  tract 

X-ray  exam  upper  Gl  tract , 

X-ray  exam  upper  Gl  tract ... 

X-ray  exam  upper  Gl  tract 

X-ray  exam  upper  Gl  tract 

Conbast  xray  upper  Gl  tract 

Contrast  xray  upper  Gl  tract 

Contrast  xray  upper  Gl  tract 

Contrast  xray  upper  Gl  tract 

Contrast  xray  upper  01  tract 

Contrast  xray  upper  Gl  tract , 

Contrast  xray  upper  Gl  tract 

Contrast  xray  upper  Gl  tract 

Contrast  xray  upper  Gl  tract 

X-ray  exam  of  small  tx>wel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  smaM  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  smaN  bowel 

Contrast  x-ray  exam  of  colon  

Contrast  x-ray  exam  of  colon 

Contrast  x-ray  exam  of  colon  ..... 

Contrast  x-ray  exam  of  colon  

Contrast  x-ray  exam  of  colon  

Contrast  x-ray  exam  of  colon  

Contrast  x-ray  exam  of  colon 

Contrast  x-ray  exam  of  colon  

Contrast  x-ray  exam  of  colon  ..... 
Contrast  x-ray,  gailt)ladder  ......... 

Contrast  x-ray,  gtrilbladder  

Contrast  x-ray,  gallt)ladder 

Contrast  x-rays,  galbladder 

Contrast  x-rays,  gaHbladder . 

Contrast  x-rays,  galMadder ....... 

X-ray  bite  ducts,  pancreas 

X-ray  bite  ducts,  pancreas 

X-ray  t)ite  ducts,  pancreas 

Additional  x-rays  at  surgery 

AddWonal  x-rays  at  surgery „. 

AddWonal  x-rays  at  surgery 

X-ray  bite  ducts,  pancreas 

X-rey  bile  ducts,  partcreas 
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10.68 
1.37 
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1.24 
1.29 
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1.13 
1.34 
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1.13 
1.49 
0.25 
1.24 
3.02 
0.52 
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1.71 
0.32 
1.39 
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0.32 
1.42 
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0.41 
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1.89 
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0.32 
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0.41 
2.45 
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0.21 
1.24 
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1.24 
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2.58 
0.45 
2.13 
3.34 
0.90 
2.44 
a85 

ai5 

0.70 
0.49 
0.09 
0.40 
0.00 

ai7 

0.00 

aoo 
aio 

0.00 
0.94 

ai9 


Mal- 
practice 
RVUs 


a67 

aio 

0.02 
0.08 
0.09 
0.02 
0.07 

aio 
ao3 

0.07 

ai2 

0.04 
0.08 
0.25 
0.06 

ai7 

0.14 
0.05 
0.09 
0.T4 

ao5 

0.39 
0.21 
0.06 

ai5 
ai5 

0.05 

aio 
ai6 

0.05 

an 

0.22 
0.06 

ai6 

0.11 

ao3 

0.08 

an 

0.03 
0.08 

ai2 

0.03 

ao9 
ai6 

0.05 

an 

0.21 
0.07 

ai4 

0.30 

ai4 
ai6 

0.07 
0.02 
0.05 
0.04 
0.01 

ao3 

0.00 
0.02 
0.00 
0.00 
0.01 
0.00 
0.08 
0.03 


Total 


11.35 
1.95 
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1.32 
1.74 
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1.06 
1.67 
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1.06 
1.71 
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2.03 
a71 
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Description 


X-ray  bile  ducts,  pancreas 

Contrast  x-ray  of  tiie  ducts  

Contrast  x-ray  of  t)ite  ducts 

Contrast  x-ray  of  bile  ducts 

X-ray  for  t)ite  stone  removal  

X-ray  for  bile  stone  removal  

X-ray  for  bile  stone  removal 

Xray  tor  bile  duct  endoscopy  .... 
Xray  for  bile  duct  endoscopy  .... 
Xray  for  bile  duct  endoscopy  .... 
X-ray  for  pancreas  endoscopy  , 
X-ray  for  pancreas  endoscopy  . 
X-ray  for  pancreas  endoscopy  .. 
Xray,  bile/pancreas  endoscopy 
Xray,  bHe/pancreas  endoscopy 
Xray.  bHe/pancreas  endoscopy 

X-ray  guide  for  Gl  tube 

X-ray  guide  for  Gl  tube — 

X-ray  guide  for  Gl  tube ~. 

X-ray  guide,  stomach  tutw  ...». 

X-ray  guide,  stomach  tube  

X-ray  guide,  stomach  tulie 

X-ray  guide,  intestinal  tube 

X-ray  guide,  intestinal  tJbe 

X-ray  guide,  intestinal  tube 

X-ray  guide,  Gl  dilation 

X-ray  guide,  Gl  dUation  ............ 

X-ray  guide,  Gl  dilation 

X-ray,  bile  duct  dilation 

X-ray,  bile  duct  dilation 

X-ray,  bile  duct  dilation 

Contrast  x-ray  urinary  tract  . — 

Conaast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Conaast  x-fay  urinary  tract 

Conlrast  x-ray  urinary  tract ...... 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract , 

Conhast  x-ray  urinary  tract 
Conlrast  x-ray  urinary  tract 
Conlrast  x-ray  urinary  tract 
Contrast  x-ray  urinary  tract 
Conlrast  x-ray  urinary  tract 
Conaast  x-fay  urinary  tract 
Conhast  x-«ay  urinary  tract .... 
Conaast  x-ray  urinary  tact .... 

Corarast  x-ray  of  Uadder 

Conlrast  x-fay  of  bladcter  ...... 

Conaast  x-ray  of  biaddsr  — 
Xiay  exam  awte  genital  tract 
Xray  exam  male  geniW  tract 
Xiay  exam  male  genital  tract 

X-ray  exam  of  penis  

X-ray  exam  of  penis 
X-iay  exam  of  penis  . 
X-ray  exam  urethraMadder . 
X-ray  exam  urelhraMadder  . 
X-ray  exam  urethraMadder  . 
X-ray  exam  urettvaMadder  . 
X-«ay  exam  urethraMadder  . 
X-fay  exam  urethraMadder . 
X-ray  exam  of  kidney  lesion 
X-ray  exam  of  kidney  lesion 
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26 
TC 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
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Description 


X-ray  exam  of  kidney  lesion  ... 
Xray  control  catheter  insert  .... 
Xray  control  cattwter  insert  .... 

Xray  control  catheter  Insert 

Xray  control  cattieter  insert  .... 
Xray  control  catheter  insert  .... 

Xray  control  catheter  insert 

X-ray  gukje,  GU  dilation 

X-ray  guide,  GU  dilation  

X-ray  gukle,  GU  dilation 

X-ray  measurement  of  pelvis  .. 
X-ray  measurement  of  pelvis  .. 
X-ray  measurenwnt  of  pelvis  .. 

X-ray  female  genital  tract  

X-ray  female  genital  tract  

X-ray  female  genital  tract  

X-ray  fallopian  bjbe „. 

X-ray  faltopian  tube — 

X-ray  faUoisian  tube 

X-ray  exam  of  perineum 

X-ray  exam  of  perineum , 

X-fay  exam  of  perineum , 

Magnetk:  image,  myocaidhjm 
MagnetK  image,  myocardium 
Magnetk;  image,  myocardium 
MagnetK  image,  myocardium 
Magnetic  image,  myocardium 
Magnetk;  image,  myocardium 

Cardiac  MRI/functk>n  

Cardiac  MRI/functkm 

Cardiac  MRI/functkm  

Cardiac  MRI/limited  study 

Cardiac  MRI/limited  study 

Cardiac  MRI/limited  study 

Cardiac  MRI/fk»v  mapping 

Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 

X-ray  aorta,  leg  arteries 

X-ray  aorta,  leg  arteries 

X-ray  aorta,  leg  arteries 

Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
X-ray  exam  of  arm  arteries  .... 
X-ray  exam  of  arm  arteries  .... 
X-ray  exam  of  arm  arteries  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  neck 
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0.00 

0.54 

0.54 

0.00 

0.54 

0.54 

0.00 

0.54 

0.54 

0.00 

0.34 

0.34 

0.00 

0.38 

0.38 

0.00 

0.61 

0.61 

0.00 

0.62 

0.62 

0.00 

1.60 

1.60 

0.00 

2.00 

2.00 

0.00 

1.83 

1.83 

0.00 

1.74 

1.74 

0.00 

0.00 

0.49 

0.49 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

1.31 

1.31 

0.00 

1.49 

1.49 

0.00 

1.31 

1.31 

0.00 

1.31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.31 


Practk;e 
expense 
RVUs* 


1.19 

4.13 

025 

3.88 

4.13 

025 

3.88 

325 

025 

3.00 

1.16 

0.16 

1.00 

1.41 

0.17 

1.24 

325 

025 

3.00 

1.68 

0.29 

1.39 

11.40 

0.72 

10.68 

11.40 

0.72 

10.68 

11.40 

0.72 

10.68 

11.40 

0.72 

10.68 

0.00 

12.23 

0.22 

12.01 

12.51 

0.50 

12.01 

12.51 

0.50 

12.01 

13.09 

0.58 

12.51 

12.67 

0.66 

12.01 

12.59 

0.58 

12.01 

12.59 

0.58 

12.01 

12.75 

0.74 

12.01 

12.59 

0.58 

12.01 

12.75 

0.74 

12.01 

12.59 


Mal- 

practk» 

RVUs 


0.08 
029 
0.04 
025 
029 
0.04 
025 
023 
0.04 
0.19 
0.09 

ao2 

0.07 

0.11 

0.03 

0.08 

023 

0.04 

0.19 

0.13 

0.04 

0.09 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.78 

0.11 

0.67 

0.00 

0.78 

0.03 

0.75 

0.83 

0.08 

0.75 

0.83 

0.08 

0.75 

0.88 

0.09 

0.79 

0.85 

0.10 

0.75 

0.84 

0.09 

0.75 

0.84 

0.09 

0.75 

0.86 

0.11 

0.75 

0.84 

0.09 

0.75 

0.86 

0.11 

0.75 

0.84 


Total 


127 

4.96 

0.83 

4.13 

4.96 

0.83 

4.13 

4.02 

0.83 

3.19 

1.59 

0.52 

1.07 

1.90 

0.58 

1.32 

4.09 

0.90 

3.19 

2.43 

0.95 

1.48 

13.78 

2.43 

11.36 

14.18 

2.83 

11.36 

14.01 

2.66 

11.35 

13.92 

2.57 

11.35 

0.00 

13.50 

0.74 

12.76 

14.48 

1.72 

12.76 

14.48 

1.72 

12.76 

15.28 

1.98 

13.30 

15.01 

225 

12.76 

14.74 

1.98 

12.76 

14.74 

1.98 

12.76 

1527 

2.51 

12.76 

14.74 

1.98 

12.76 

1527 

2.51 

12.76 

14.74 
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B.— Reutive  Value  Units  (RVUs)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Reuted  Information— Continued 


MOO 


75676 

7S676 

75680 

75660 

75680 

75666 

75685 

75686 

75706 

75706 

75706 

75710 

75710 

75710 

75716 

75716 

75716 

75722 

75722 

75722 

75724 

75724 

75724 

75726 

75726 

75726 

75731 

75731 

75731 

75733 

75733 

75733 

75736 

75736 

75736 

75741 

75741 

76741 

75743 

75743 

75743 

75746 

75746 

75746 

75756 

75756 

75756 

75774 

75774 

75774 

75790 

75790 

75790 

75801 

75801 

75801 

75803 

75803 

75803 

75805 

75806 

75806 

75807 

75807 

75807 

75800 
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A 
A 
A 
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'AnCPTcodMMid 

»»lnac<iiRVU»awn^ 

'•liijluliiwducaorot 


Descriplion 


Artery  x-fays.  neck 

ArtBfy  x-fsys,  nscfc  ...» — _....«».. 
ArtBfy  x-fays,  neck  ..i.._.«.«....... 

Aitary  x-rays,  neck — 

AftBty  x-fays,  neck ;._«........ 

Aitaiy  x-fays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  spine  — ^^ 

Artery  x-rays,  spine  „... 

Artery  x-rays,  spine ~ 

Mori  x-rays,  spirw  .... 

Artery  x-rays,  anrVleg 

Artery  x-rays,  amVleg  

Artery  x-rays,  amVleg .. 

Artery  x-rays,  arms/legs 

Artery  x-rays,  arms/legs 

Artery  x-rays,  arms/legs — 

Aitsry  x-rays,  kidney 

Artery  x-rays,  kxlney 

Artery  x-rays,  kklney 

Artery  x-rays,  kUneys 

Artery  x-rays,  kidneys  .... _ 

Artery  x-rays,  kidneys  - — 

Artery  x-rays,  abdomen 

Artery  x-rays,  abdomen  

Artery  x-rays,  abdomen  

Artery  x-rays,  adrenal  c^and  — 

Artery  x-rays,  adrenal  gland  

Artery  x-rays,  adrenal  gland  ...» 
Artery  x-rays,  adrenal  glands  ..„ 
Artery  x-rays,  adrenal  glarxls  .... 
Artery  x-rays,  adrenal  glands  ..~ 

Artery  x-rays,  pelvis 

Artery  x-rays.  peMs  ... 

Artery  x-rays,  pelvis .._....._ 

Artery  x-rays,  king  ................... 

Artery  x-rays,  lung  

Artery  x-rays,  king  >..,. — 

Artery  x-rays,  lungs 

Artery  x-rays,  hjngs -^ 

Meri  x-rays,  lungs „ 

Artery  x-rays,  lung  

Artery  x-rays,  king  

Artery  x-rays,  hjng  .. 

Artery  x-rays,  chest 

Artery  x-rays,  chest 

Artery  x-rays,  chest .. — ... 

Artery  x-ray,  each  vessel . 

Artery  x-ray.  each  vessel 

Artery  x-ray,  each  vessel 

Visuaiize  A-V  shunt  

Visualize  A-V  shunt  

Visualize  A-V  shunt  ._ 

Lymph  vessel  x-ray,  amVleg  ... 
Lymph  vessel  x-ray,  arm/leg  .... 
Lymph  vessel  x-ray.  arm/leg  .... 
Lymph  vessel  x-ray,  arms/legs 
Lymph  vessel  x-ray,  arms/legs 
Lymph  vessel  x-ray,  arms/legs 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray.  trunk 

Lymph  vessel  x-ray.  trunk 

Lymph  vessel  x-ray.  trunk 

Lynnph  vessel  x-ray.  trunk 

Lym|3h  vessel  x-ray.  trunk „ 

Nonvascular  shurrt.  x-ray 
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uaad  tor  Medicare  payment 
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1.31 

aoo 

1.66 

1.66 

0.00 

1.31 

1.31 

0.00 

2.18 

2.18 

0.00 

1.14 

1.14 

0.00 

1.31 

1.31 

0.00 

1.14 

1.14 

0.00 

1.49 

1.491 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

1.31 

1.31 

0.00 

1.14 

1.14 

0.00 

1.31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

0.36 

0.36 

0.00 

1.84 

1.84 

0.00 

0.81 

0J1 

0.00 

1.17 

1.17 

aoo 

0.81 
0.81 
0.M 
1.17 
1.17 

aoo 

0.47 


Pradtoe 

Mal- 

expense 
RVUs* 

practice 
RVUs 

0.56 

0.09 

12.01 

a^ 

12.75 

0.86 

a74 

ail 

1^.01 

075 

'12.59 

0.84 

0.58 

0.09 

12.01 

075 

12.99 

0.90 

a96 

ai5 

12.01 

0.75 

12.51 

0.83 

0.50 

0.08 

12.01 

0.75 

12.50 

0.84 

0.58 

0.09 

12.01 

0.75 

12.51 

0.83 

0.50 

0.08 

12.01 

0.75 

12.67 

0.85 

0.66 

010 

1Z01 

0.75 

12.51 

0.83 

0.50 

0.08 

12.01 

0.75 

12.51 

0.83 

0.50 

0.08 

12.01 

0.76 

12.50 

084 

0.58 

0.09 

12.01 

075 

12.51 

0.83 

aso 

0.06 

12.01 

075 

12.58 

0.84 

0.58 

0.09 

12.01 

0.75 

12.76 

0.86 

a74 

0.11 

12.01 

0.75 

12.51 

0J3 

aso 

0.08 

12.01 

0.75 

12.51 

0.83 

0.50 

0.08 

12.01 

0.75 

12.17 

0.77 

016 

002 

12.01 

0.75 

2.12 

0.21 

0.63 

ai2 

1.29 

0.09 

5.53 

0.38 

0.37 

0.05 

5.16 

0.33 

5.67 

0.41 

asi 

0.08 

5.16 

0.33 

6.18 

0.42 

0.37 

0.05 

5.81 

0.37 

6.32 

0.45 

0.51 

0.06 

5.81 

0.37 

0.94 

0.08 

Total 


Gtobal 
period 


1.98 
12.76 
15.2? 
2.51 
12.76 
14.74 

1.96 
12.76 
16.07 

3.31 
12.76 
14.48 

1.72 
12.76 
14.74 

1.96 
12.76 
14.48 

1.72 
12.76 
15.01 

2.25 
12.76 
14.48 

1.72 
12.76 
14.48 

1.72 
12.76 
14.74 

1.98 
12.76 
14.48 

1.72 
12.76 
14.74 

1.98 
12.76 
15.27 

2.51 
12.76 
14.48 

1.72 
12.76 
14.48 

1.72 
12.76 
13.30 

054 
12.76 

4.17 

2.79 

1.38 

6.72 

^2Z 

5.49 
7.25 
1.76 
5.49 
7.41 
1.23 
6.18 
7.94 
1.76 
6.18 
1.49 
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75809 
75809 
75610 
75810 
75810 
75820 
75820 
75820 
75822 
75822 
75822 
75825 
75825 
75825 
75827 
75827 
75827 
75831 
75831 
75831 
75833 
75833 
75833 
75840 
75840 
75840 
75842 
75842 
75842 
75860 
75860 
75860 
75870 
75870 
75870 
75872 
75872 
75872 
75880 
75880 
75880 
75885 
75885 
75885 
75887 
75887 
75887 
75889 
75889 
75889 
75891 
75891 
75891 
75893 
75893 
75893 
75894 
75894 
75894 
75896 
75896 
75896 
75898 
75898 
75898 
75900 
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26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
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26 
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Status 


Descriptk)n 


Nonvascular  shunt,  x-ray  ... 
Norivascular  shunt  x-ray  ... 

Vein  x-ray.  spleen/liver  

Vein  x-ray,  sjjleen/liver , 

Vein  x-ray,  spleen/liver  , 

Vein  x-ray,  amrVleg  .._ , 

Vein  x-iay.  amVleg  ..„ , 

Vein  x-ray.  arm/leg  

Vein  x-ray,  arms/legs 

Vein  x-ray,  arms/legs „. 

Vein  x-ray,  arms/legs 

Vein  x-ray,  trunk  

Vein  x-ray,  trunk  

Vein  x-ray,  trunk 

Vein  x-ray.  chest 

Vein  x-ray,  chest _ 

Vein  x-ray,  chest „ 

Vein  x-ray,  kidney 

Vein  x-ray,  kidney . 

Vein  x-ray,  kidrtey 

Vein  x-ray,  kkJneys  

Vein  x-ray,  kklneys  

Vein  x-ray,  kklneys  

Vein  x-ray,  adrenal  gland  . 
Vein  x-ray,  adrenal  glarxl  . 
Vein  x-ray,  adrenal  gland  . 
Vein  x-ray,  adrenal  glands 
Vein  x-ray,  adrenal  glands 
Vein  x-ray,  adrenal  glarxls 

Vein  x-ray,  neck 

Vein  x-ray,  neck 

Vein  x-ray,  neck 

Vein  x-ray,  sku*  

Vein  x-ray,  skuN  

Vein  x-ray.  skull  

Vein  x-ray.  skull  

Vein  x-ray.  skuH  

Vein  x-ray,  skull  

Vein  x-ray.  eye  socket 

Vein  x-ray,  eye  socket 

Vein  x-ray.  eye  socket 

Vein  x-ray,  I 

Vein  x-ray.  I 

Vein  x-ray^  i 

Vein  x-ray,  I 

Vein  x-ray,  I 

Vein  x-ray.  I 

Vein  x-ray. 

Vein  x-ray. ! 

Vein  x-ray.  I 

Vein  x-ray. 

Vein  x-ray. 

Vein  x-ray,  I 


liver 

liver 

liver 

liver 

liver „ 

liver 

liver 

liver .. 

liver 

liver _ 

liver 

liver 

VerKXiS  sampling  by  catheter 
Venous  sampling  by  catheter 
Venous  sampling  by  catheter 
X-rays,  transcatheter  therapy 
X-rays,  transcatheter  therapy 
X-rays,  transcatheter  therapy 
X-rays,  transcatheter  therapy 
X-rays,  transcatheter  ttierapy 
X-rays,  transcatheter  therapy 

Folk>w-up  angiogram  

Folk>w-up  angiogram 

Foltow-up  angiogram  

Arterial  catfieter  exchange 
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1.88 
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1.41 
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12.01 
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12.01 
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0.66 
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Description 


Artwiai  catheter  exchange 

Arterial  cattwler  exchange 

X-ray  ptecemant.  vein  fitter 

X<ay  placement,  vein  titter 

X-ray  ptocement.  vein  filter 

Transcatheter  iniro,  stent __. 

Tranacatheter  inlro,  stent _. 

Tranacalheter  intro,  stent  ..„..._. 

Retrieval,  broken  catheter 

Retrieval,  broken  cattietoi'  _. 

Retrieval,  broken  catheter 

Repair  arterlai  blockage  ...» 

Repair  arterial  btockage 

RefMur  arterial  bk)ckage 

Repeir  artery  btockage,  each  .... 

ReJMir  artery  btockage,  each 

Rejseir  artery  btockage,  eech 

Rejseir  arterial  btockage 

RaJMir  arterial  btockage 

Repeir  arteriel  btockage  . 

ReJMir  artery  btockage,  each  .... 

Repeir  artery  btockage,  each 

Repeir  artery  btockage,  each  ..„. 

Vascular  btopey  ., 

Vascular  btopey  ,„ 

Vaacular  biopsy  „.. „.._ 

Repeir  venous  btockage „. 

Repair  venous  btockage _. 

Repair  verwus  btockage 

Congest  x-ray  exam  bite  duct .... 
Contrast  x-ray  exam  bile  duct .... 
Contrast  x-ray  exam  biie  duct .... 
Contrast  x-ray  exam  tUe  duct .... 
Contrast  x-ray  exam  bile  duct .... 
Contrast  x-ray  exam  bHe  duct .... 
X-ray  control  catheter  change  ... 
X-ray  control  catheter  change  ... 
X-ray  control  catheter  ctwnge  ... 
Abscess  drainage  under  x-ray  ... 
Abscess  drainage  under  x-ray  ... 
Abscess  drainage  under  x-ray  ... 

Attwrectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Athersctomy,  x-ray  exam .._.; 

Atherectomy,  x-ray  exam 

Attwrectomy,  x-ray  exam 

Attwrectomy,  x-ray  exam , 

Atherectomy,  x-ray  exam 

Attterectorrty,  x-ray  exam 

Atherectomy,  x-ray  exam 

Attierectomy,  x-ray  exam ..„ 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Fhjoroscope  examinatton 

Ruoroscope  examination 

Fluoroscope  examinatton 

Fluoroscope  exam,  extensive 

Fluoroscope  exam,  extensive 

Fluoroscope  exam,  extertsive 

Needto  tocaization  by  x-ray  

Needte  localization  by  x-ray  .„... 
Needle  localization  by  x-ray  ........ 

X-ray,  nose  to  rectum 
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19.99 

12.26 

0.25 

12.01 

14.57 

0.37 

14.20 

11.91 

1.90 

10.01 

15.25 

0.25 

15.00 

8.16 

0.16 

8.00 

15.58 

0J8 

15.00 

8.16 

0.16 

8.00 

11.38 

0.38 

11.00 

15.48 

0.48 

15.00 

5.80 
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5.16 
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0.25 

15.00 

8.16- 

0.16 

8.00 

15.58 

0.58 

15.00 

15.58 

0.58 

15.00 

8.16 

0.16 

8.00 

1.31 

0.07 

124 

2.81 

0.31 

2.50 

1.49 

0.25 

124 

0.58 


Mel- 

practtoe 

RVUs 


0.03 

126 
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0.04 

0.75 
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0.06 
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0.90 
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0.98 

0.04 
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Description 


X-ray,  nose  to  rectum 

X-ray,  nose  to  rectum 

X-rays  for  bone  age 

X-rays  for  tx)ne  age  ...... . 

X-rays  for  bone  age 

X-rays,  bone  evaluation 

X-rays,  bone  evaluation 

X-rays,  bone  evaluatton 

X-rays,  bone  survey 

X-rays,  borte  survey 

X-rays,  bone  survey _. 

X-rays,  bone  survey 

X-rays,  bone  survey  ._ „. 

X-rays,  bone  survey  .„ 

X-rays,  bone  evaluation 

X-rays,  bone  evaluation 

X-rays,  bone  evaluation 

Joint(s)  survey,  single  film  ... 
Joint(s)  survey,  single  film  ... 
Joint(s)  survey,  single  film  ... 
CT  scan,  bone  density  study 
CT  scan,  bone  density  study 
CT  scan,  bone  density  study 

Dual  energy  x-ray  study  

Dual  energy  x-ray  study  — 

Dual  energy  x-ray  study 

X-ray  exam  of  fistula 

X-ray  exam  of  fistula 

X-ray  exam  of  fistula 

X-ray  of  manrvnary  duct 

X-ray  of  mammary  duct 

X-ray  of  mammary  duct  — 

X-ray  of  mammary  ducts  

X-ray  of  mammary  ducts  

X-ray  of  mammary  ducts  ..... 
Ivlammogram,  one  txeast  .... 
Mammogram,  one  breast  .... 
Mammogram,  one  breast  ... 
Mammogram,  both  tveasts  . 
Mammogram,  tx>th  breasts  . 
Mammogram,  t>oth  breasts  . 

Mammogram,  screening  

Magnetic  image,  txeast  ...... 

Magnetic  image 
Magnele  image 
Magnetic  image 
Magnetic  image 
Mi^netic  image 
Stereotactic  breast  biopsy  .... 

Stereotactic  breast  biopsy  .... 

Stereotactic  breast  biojasy  .... 

X-ray  of  needte  wire,  breast  . 
X-ray  of  needte  wire,  breast  . 
X-ray  of  needto  wire,  breast  . 
X-ray  exam,  breast  specanen 
X-ray  exam,  breast  specirtwn 
X-ray  exam,  breast  spednrten 
X-ray  exam  of  body  section  .. 
X-ray  exam  of  body  section  .. 
X-ray  exam  of  body  section  .. 
Confitex  bedy  section  x-ray  . 
Complex  tMdy  seckon  x-ray  . 
Comptex  body  section  x-ray  . 
Complex  body  section  x-rays 
Comptex  body  sectton  x-rays 
Comptox  body  sectton  x-rays 


breast  

breast  

both  breasts 
tx>lh  breasts 
ttolh  tKeasts 
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0.59 

0.09 
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0.13 
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1.15 
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0.95 
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025 

1.37 
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0.13 
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1.20 

0.14 

1.06 
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0.12 
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3.07 

0.12 

2.95 

125 
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1.00 

2.67 

0.17 

2.50 

3.69 
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3.49 

1.12 

0.12 
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0.07 

0.11 

0.03 

0.08 

0.00 

1.16 

0.11 

1.05 

1.53 

0.11 

1.42 

0.54 

0.11 

0.43 

0.12 

0.04 

0.08 

0.04 

0.01 

0.03 

0.12 

0.04 

0.08 

0.13 

0.04 

0.09 

0.15 

0.04 

0.11 


Total 


0.27 
0.53 
0.82 
029 
0.53 
1.22 
0.42 
0.80 
1.69 
0.68 
1.01 
229 
0.83 
1.46 
1.18 
0.43 
0.75 
1.60 
0.47 
1.13 
3.38 
0.39 
2.99 
3.58 
0.44 
3.14 
1.90 
0.83 
1.07 
3.22 
0.55 
2.67 
4.39 
0.68 
3.71 
1.46 
0.39 
1.07 
1.94 
0.62 
1.32 
0.00 
20.31 
2.46 
17.85 
26.67 
2.46 
2421 
9.67 
2.41 
726 
2.18 
0.86 
1.32 
0.67 
024 
0.43 
2.16 
0.89 
127 
2.33 
0.89 
1.44 
2.65 
0.89 
1.76 
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XXX 
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XXX 
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XXX 
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A  lOENOUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Contimjed 


CPTV 
HCPCS2 


76120 
76120 
76120 
76125 
76126 
76125 
76140 
76150 
76360 
76365 
76366 
76366 
76360 
76360 
76360 
76306 
76366 
76366 
76370 
76370 
76370 
76375 
76375 
76375 
76380 
76380 
76380 
76400 
76400 
76400 
76499 
76499 
76499 
76506 
76606 
76606 
76611 
78611 
76511 
76612 
76612 
76612 
76613 
76613 
78513 
76516 
76516 
76516 
76619 
76519 
76619 
76529 
76529 
76529 
76636 
76636 
76636 
76804 
76804 
76804 
76045 
76645 
76645 
76700 
76700 
76700 


MOD 


26 
TC 


26 
TC 


26 
TC 

26" 
TC 


26 
TC 


26 
TC 

»" 
TC 


26 
TC 

28 
TC 

26" 
TC 


26 
TC 

»" 
TC 


26 

TC 


26 
TC 

»" 
TC 


26 
TC 

26" 
TC 

» 
TC 


26 

TC 


28 
TC 


28 
TC 


Deacripbon 


CJrwinotic  x-fsys  ...,__... 
CiranMlfc  x-fsys  ...._..... 

Cineiradic  %-ttifi  .. ^_ 

CfewfTMtic  x-fsys  ..—._.. 

Qnamalic  x-rays 

CJnonwUc  x-rays  ....^.... 

X-ray  oonsuHaiion 

X-ray  exam,  dry  process  

Special  x-rny  contrast  study  ... 

CAT  scan  tor  locaiizalion 

CAT  scan  tor  locaKzalton 

CAT  scan  tor  locaiizalton 

CAT  scan  tor  needto  btopsy  ... 
CAT  scan  tor  needto  btopsy  .- 
CAT  scan  tor  needto  btopsy  „. 
CAT  scan  for  cyst  aspiration  .. 
CAT  scan  for  cyst  aspiration  .. 
CAT  scan  for  cyst  aspiralwn  .. 
CAT  scan  tor  therapy  guide  ._ 
CAT  scan  tor  therapy  guide  ... 
CAT  scan  tor  therapy  guide  .„. 

CAT  scans,  other  planes 

CAT  scans,  other  planes 

CAT  scans,  other  planes 

CAT  scan  tolow-up  study 

CAT  scan  tolow-up  study „ 

CAT  scan  to«ow-up  study _ 

Magnetic  image,  txxwmanxMV 
Magnetic  image,  bone  marrow 
Magnetic  image,  bone  marrow 

Radtographto  procedure  

Radtographfc  procedure  

Radngraphic  procedure  

Echo  exam  of  head  

Echo  exam  of  head  

Echo  exam  of  head  

Echo  exam  of  eye 

Echo  exam  of  eye  ... 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye. 


iM,;,u,i 


bath 
Echo  exam  of  eye,  water  bath 
Echo  exam  of  eye,  water  bath . 
Echo  exam  of  eye  . 
Echo  exam  of  eye  . 
Eciv>  exam  of  eye  , 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye  .,..-. . 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  head  and  neck 
Echo  exam  of  head  and  neck 
Echo  exam  of  head  and  neck . 

Echo  exam  of  chest 

Echo  exam  of  chest 

Echo  exam  of  chest  ...... 

Echo  exam  of  breast  

Echo  exam  of  breast  

Echo  exam  of  breast  

Echo  exam  of  abdomen  

Echo  exam  of  abdomen 

Echo  exam  of  abdomen  .„ 


Physi- 
cian 
work 
RVUs  3 


<  M  OFT  oodM  and  dMMiors  oopyrigM  1M6  AniOTcan  MKlcd  Assoaabon. 
>Cop)*lt^  ISet  AHMrte  n  OMH  AMOcMlon.  M  rtg^  fVMnwd  (00110-09989). 
*•  Mk«H  mu»  ■«  n  (  uMd  lor  MKtaM  payiMnt 

of  ^acMM  BvMM  HVUi  M  a  i«««  of  OeiM  19SB. 


0.38 
0.38 
0.00 
0.27 
0.27 
0.00 
0.00 
0.00 
0.00 
1.21 
1.21 
OJOO 
1.16 
1.16 
0.00 
1.16 
1.16 

o.oa 

0J6 
OJB 
0.00 
0.18 
0.18 
0.00 
0.98 
0.98 
0.00 
1.60 
1.60 
0.00 
0.00 
0.00 
0.00 
0.83 
a83 
0.00 
0.94 
0.94 
0.00 
0.88 
0.68 
0.00 
0.66 
0.66 
0.00 
OM 
0.64 
0.00 
0.64 
0.54 
OM 

ojsr 

0.67 
0.00 
0.66 
0l66 

aoo 

0J6 
0.56 
0.00 
0.54 
0.54 
O.M 
0.81 
0.81 
0.00 


Practice 
expense 
IWUs* 


1.17 
0.17 
1.00 
0.87 
0.12 
0.75 
0.00 
0.40 
0.00 
6.40 
0.53 
7.87 
8.37 
0.50 
7.87 
ft37 
0.50 
7.87 
3.19 
0.38 
2.81 
3.44 
0.07 
3.37 
3.78 
0.44 
3.34 

11.40 
0.72 

10.68 
0.00 
0.00 
0.00 
1.64 
0.29 
1.36 
1.44 
0.26 
1.19 
1.75 
0.30 
1.45 
1.75 
0.30 
1.45 
1.44 
0.25 
1.19 
1.44 
0.25 
1.19 
1.58 
026 
1.30 
1.61 
0.28 
1.36 
1.50 
026 
1.24 
1.2S 
0.25 
1.00 
225 
0.37 
1.88 


Mal- 
practice 
RVUs 


0.10 

om 

0.07 
(J.07 
0.02 
0.05 
0.00 
0.03 
0.00 
0.57 
0.08 
0.49 
0.57 
0.08 
0.49 
0.57 
0.08 
0.49 
0.24 
0.06 
0.18 
0.22 
0.01 
051 
0.28 
0.07 
0.21 
0.78 
0.11 
0.87 
0.00 
0.00 
0.00 
0.13 
0.04 
0.09 
0.12 
0.04 
0.08 
0.15 
0.05 
0.10 
0.15 
0.05 
0.10 
0.12 
0.04 
0.08 
0.12 
0.04 
0.08 
0.13 
0.04 
0.09 
0.13 
a04 
0.09 
0.12 
0.04 
0.08 
0.11 
0.04 
0.07 
0.17 

ao5 
ai2 


Total 


1.65 
0.58 
1.07 
1.21 
0.41 
0.80 
0.00 
0.43 
0.00 
10.18 
1.82 
8.38 

laio 

1.74 
8.36 

10.10 
1.74 
8.36 
4.28 
1.29 
2.99 
3.82 
0.24 
3.58 
5.04 
1.49 
3.55 

13.78 
2.43 

11.35 
0.00 
0.00 
0.00 
2.40 
0.96 
1.44 
2.50 
1.23 
127 
2.56 
1.01 
1.55 
2.56 
1.01 
1.55 
2.10 
0.83 
127 
2.10 
0.83 
127 
226 
0.87 
1.39 
2.30 
0.86 
1.44 
2.17 
0.86 
1.32 
1.90 
0.83 
1.07 
323 
1.23 
2.00 
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CPTV 
HOPCS* 


MOD 


76706 

•■•...•..•••. 

A 

76706 

28 

A 

76705 

TC 

A 

76770 

A 

76770 

26 

A 

76770 

TC 

A 

76776 

A 

76775 

26 

A 

76775 

TC 

A 

76778 

A 

76778 

28 

A 

76778 

TC 

A 

76800 

A 

76800 

26 

A 

76800 

TC 

A 

76806 

A 

76805 

26 

A 

78805 

TC 

A 

76810 

A 

76810 

26 

A 

76810 

TC 

A 

76815 

A 

76815 

26 

A 

76815 

TC 

A 

76816 

A 

76816 

26 

A 

78818 

TC 

A 

76818 

A 

76818 

26 

A 

76818 

TC 

A 

76825 

A 

76825 

26 

A 

76825 

TC 

A 

7682S 



A 

76826 

26 

A 

76826 

TC 

A 

76827 

A 

76827 

26 

A 

76827 

TC 

A 

76828 

A 

76828 

26 

A 

76828 

TC 

A 

76830 

A 

76830 

26* 

A 

76830 

TC 

A 

76856 

A 

76856 

26 

A 

76856 

TC 

A 

76857 

A 

76857 

26 

A 

76867 

TC 

A 

76870 

A 

76870 

26 

A 

76870 

TC 

A 

76872 

A 

76872 

26 

A 

76872 

TC 

A 

78880 

A 

76880 

26 

A 

78880 

TC 

A 

76930 

A 

76930 

26 

A 

76030 

TC 

A 

76932 

„,,, „ 

A 

76032 

26 

A 

76032 

TC 

A 

Descriptton 


Echo  exam  of  abdomen 

Echo  exam  of  abdomen  

Echo  exam  of  abdomen  — 

Echo  exam  abdomen  back  wal 
EcIki  exam  abdomen  beck  wal 
Echo  exam  abdomen  back  wal , 
Echo  exam  abdomen  back  wal 
Echo  exam  abdomen  back  wal 
Echo  exam  abdomen  back  wal 
Echo  exam  kklney  fransplant  _. 
Echo  exam  ktoney  transplant  ... 
€cho  exam  kidney  transjslant  ... 

Echo  exam  spinal  car«l  

Echo  exam  spinal  canal  «. 

Echo  exam  spinal  canal  

EctK)  exam  of  pregnant  uterus  . 
Echo  exam  of  pregnant  utems  . 
Echo  exam  of  pregrtant  uterus  . 
Echo  exam  of  pregnant  uterus  . 
Echo  exam  of  pregnant  uterus  . 
Echo  exam  of  pregnant  uterus  . 
Echo  exam  of  pregnant  uterus  . 
Ectw  exam  of  pregnant  uterus  . 
Echo  exam  of  pregnant  uterus  . 
Echo  exam  foNowup  or  repeat .. 
Echo  exam  foltowup  or  repeat .. 
Echo  exam  followup  or  repeat .. 

Fetal  t)k)physical  profile « 

Fetal  btopfiysicaJ  profile 

Fetal  btophysk^l  profile 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart ..„ 

Echo  exam  of  fetal  heart  — .... 

Ectw  exam  of  fetal  heart 

Ecfto  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam,  transva^nal  

Echo  exam,  transvaginal  — ..... 

Echo  exam,  transvaginal 

Echo  exam  of  pelvis  >. 

Echo  exam  of  pelvis  ~ 

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  

Echo  exam  of  pelvis 

Echo  exam  of  pelvis  .. 

Echo  exam  of  scrotum 

Echo  exam  of  scrotum _. 

Echo  exam  of  scrotum „. 

Echo  exam,  transrectal -. 

Echo  exam,  transrectal ~. 

Echo  exam,  transrectal — 

Echo  exam  of  extremity -. 

Echo  exam  of  extremity  _ 

Echo  exam  of  extremity 

Echo  gukie  for  heart  sac  tap  ... 
Echo  gukto  fa  heart  sac  tap  ... 
Echo  guide  for  heart  sac  tap  ... 
Echo  guide  for  heart  biopsy  .... 
Echo  gukle  for  heart  btopsy  .-. 
€cho  guide  tor  heart  btopsy  .... 
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0.59 

0.59 

0.00 

0.74 

0.74 

O.OO 

0.68 

0.58 

0.00 

0.74 

0.74 

0.00 

1.13 

1.13 

0.00 

0.99 

0.99 

0.00 

1.97 

1.97 

0.00 

0.65 

0.65 

0.00 

0.57 

0.57 

0.00 

0.77 

0.77 

0.00 

0.98 

0.98 

0.00 

0.83 

0.83 

0.00 

0.58 

0.58 

O.M 

0.56 

0.56 

0.00 

0.69 

0.69 

0.00 

0.69 

0.69 

0.00 

0.38 

0.38 

0.00 

0.64 

0.64 

0.00 

0.69 

0.69 

0.00 

0.59 

0.59 

0.00 

0.67 

0.67 

0.00 

0.67 

0.67 

OJOO 


Practice 

expense 

RVUs* 


1.62 

027 

135 

222 

0.34 

1.88 

1.62 

027 

1.35 

222 

0.34 

1.88 

1.85 

0.50 

1.36 

2.45 

0.45 

200 

4.88 

0.88 

4.00 

1.65 

0.30 

1.35 

1.32 

026 

1.06 

1.89 

0.36 

1.54 

223 

0.35 

1.88 

1.35 

0.68 

0.67 

2.33 

0.69 

1.64 

1.34 

028 

1.06 

1.77 

0.32 

1.45 

1.77 

0.32 

1.46 

1.17 

0.17 

1.00 

1.74 

029 

1.45 

1.77 

0.32 

1.45 

1.62 

027 

1.35 

1.76 

0.31 

1.46 

1.76 

0.31 

1.45 


M^ 

practice 

RVUs 


0.13 
0.04 
0.09 
0.17 
0.05 
0.12 
0.13 
0.04 

ao9 

0.17 
0.05 
0.12 
0.17 
0.08 
0.09 
0.20 
0.07 
0.13 
0.38 
0.13 
0.25 
0.13 
0.04 
0.09 
0.11 
0.04 
0.07 
0.15 
0.05 
0.10 
0.17 
0.05 
0.12 
0.10 
0.05 
0.05 
0.18 
0.05 
0.13 
0.11 
0.02 
0.09 
0.15 
0.05 
0.10 
0.15 
0.05 
0.10 
0.10 
0.03 
0.07 
0.14 
0.04 
0.10 
0.15 
0.05 
0.10 
0.13 
0.04 
0.09 
0.15 
0.05 
0.10 
0.15 
0.05 
0.10 


Total 


2.34 

0.90 

1.44 

3.13 

1.13 

2.00 

2.33 

0.89 

1.44 

3.13 

1.13 

2.00 

3.15 

1.71 

1.44 

3.64 

1.51 

2.13 

7.23 

2.96 

425 

2.43 

0.99 

1.44 

2.00 

0.87 

1.13 

2.81 

1.17 

1.64 

3.38 

1.38 

2.00 

228 

1.56 

0.72 

3.09 

1.32 

1.77 

2.01 

0.66 

1.15 

2.61 

1.06 

1.55 

2.61 

1.06 

1.55 

1.65 

0.58 

1.07 

2.52 

0.97 

1.55 

2.61 

1.06 

1.65 

2.34 

0.90 

1.44 

2.58 

1.03 

1.55 

2.58 

1.03 

1.55 
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CPTV 
HCPCSa 


MOD 


'MCPToedMMd 
>0am«9iii9MAii 
»>>n<eMMHVUli 


Echo  Quid*  ^  chMi  tap 

Echo  guidrfor  cheat  tap 
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Description 


Thyroid,  imaging  with  uptake  . 
Thyroid,  image,  mult  uptakes 
Thyroid,  image,  mutt  uptakes 
Thyroid,  image,  mutt  uptakes 

Thyroid  imaging  

Thyroid  imaging  

Thyroid  imaging  

Thyrokl  imaging  with  flow  

Thyroid  imaging  with  flow 

Thyrokl  imaging  with  fk>w 

Thyrokl  rrtet  imaging  

Thyroid  met  imaging  

Thyroid  met  imaging  

Thyrokl  met  imaging/studies  .. 
Thyrokl  met  imaging/studies  .. 
Thyrokl  met  imaging/studies  .. 

Thyrokl  met  imaging,  mutt 

Thyrokj  met  imaging,  mutt 

Thyrokl  met  imaging,  mutt 

Thyrokl,  met  imaging,  tx)dy  ... 
Thyrokl,  met  imaging,  txxly  ... 
Thyrokl,  met  imaging,  txxly  ... 
Psvathyrokl  nuclear  imaging  .. 
Parathyrokl  nuclear  imaging  .. 
Parathyrokl  nuclear  imagirig  .. 

Adrenal  nuclear  imaging 

Adrenal  nuclear  imaging 

Adrenal  nudear  imaging 

Erxlocrine  nuclear  procedure 
Endocrine  nuclear  procedure 
Endocrine  nuclear  procedure  . 

Bone  marrow  imaging,  ttd 

Bone  marrow  imaging,  ttd 
Bone  marrow  imaging,  ttd 
Bone  marrow  imaging,  mutt 
Bone  marrow  imaging,  mutt 
Bone  marrow  imaging,  mutt 
Bone  marrow  imaging,  body 
Bone  marrow  imaging,  twdy 
Bone  marrow  imaging,  body 

Plasma  volume,  single , 

Plasma  volume,  single 

Plasma  volume,  single 

Plasma  volume,  muttipie , 

Plasma  volume,  muttipie 

Plasma  volume,  muttipie 

Red  cell  mass,  single  , 

Red  cell  mass,  single  

Red  cell  mass,  single 

Red  cell  mass,  muttipie 

Red  celt  mass,  muttipie 

Red  cell  mass,  muttipie 

Bkx)d  volume  _ 

Bkxxl  volume „ 

Bkxxl  volume 

Red  cell  survival  study 

Red  cell  survival  study 

Red  cell  sunnval  study 

Red  cell  survival  kinetks  

Red  cell  survival  kinetns  

Red  cell  survival  kinetns  

Red  cell  sequestratkxi 

Red  cell  sequestration 

Red  cell  sequestration 

Plasma  iron  turnover  

Plasma  iron  turnover  
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DeacripUon 


Plasma  iron  turnover  

Iran  ateorption  exam 

Iran  ateofplion  exam  _.._.. 
Iron  abeoipiion  Mam  ......_ 

Red  oeN  iron  utilizaiion  — 

Red  ceH  iron  utilization 

Red  cell  iron  utilizaiion 

Total  txxjy  iron  estimation  . 
Total  t)ody  iron  estimation  . 
Total  ttody  iron  estimation  . 
Spleen  maQinQ  _..........._... 

Sptoon  imaging 

Spleen  imaging 

Platelet  sunnval,  kinetics  .„ 
Platelet  survival,  kinetics  ... 
Platetet  survival,  kinetics .... 

Platelet  survival 

Platelet  survival 

Platelet  survival 

Lymph  system  imaging  .„... 
Lymph  system  imagng  .w» 
Lymph  system  imaging  .«... 
BkKKMymph  nuclear  exam 
BloodAymph  nuctear  mam 
Blood/lymph  nuclear  exam 
Liver  snagng  ...__..„........, 

Liver  imagng  .......—.»._.«. 

Uvar  imaging  

Liver  imaging  wMh  flow  ...... 

Liver  imaging  wNh  flow 

Liver  imaging  with  flow 

Liver  imaging  (3D)  

Liver  imaging  (3D)  

Liver  imaging  (3D)  

Liver  and  spteen  imaging  „. 

Liver  and  spleen  imaging  

Liver  and  spleen  imaging  

Liver  &  spleen  image,  flow  

Liver  &  spleen  image,  flow  

Liver  &  spleen  image,  flow  

Liver  function  study 

Liver  furx:tion  study  ..;, 

Liver  function  study ........ 

Hepatot)iliary  Imaging  ..... 

Hepatobiliary  imaging  

Hepalotiiliary  Imaging  

Salivary  gland  imaging  ..„. 

Salivary  gland  imaging  . 

Salivary  glarxl  imaging „. 

Serial  salary  imaging  .. 

Serial  salivary  imaging 

SehaJ  salivary  imaging 

Salivary  gland  function  exam  .. 
Salivary  gland  function  exam  ... 
Salivary  gland  functnn  exam ... 

Esophageal  motility  study 

Esophageal  motility  study 

Esophageal  motility  study 

Gasihc  mucosa  imaging 

Gastric  mucosa  Imaging 

Gastric  nxjcosa  Imaging 

Gastroesophageal  reflux  exam 
Gastroesofjhagea)  reflux  exam 
Gastroesophageal  reflux  exam 

Gastric  emptying  study  ...„ 

Gastric  emptying  study 
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Gastric  emptying  study 

Vit  B-12  absorption  exam  

Vit  B-12  absorption  exam  

Vit  B-12  absorption  exam  

Vit  B-12  absorp  exam,  IF 

Vit  B-12  absorp  exam.  IF 

Vit  B-12  absorp  exam,  IF 

Vit  B-12  absorp,  combined  .... 
Vit  B-12  absorp,  combined  .... 
Vit  B-12  absorp,  comt3ir>ed  .... 
Acute  Gl  blood  k>ss  imaging  .. 
Acute  Gl  blood  k>ss  imaging  .. 
Acute  Gl  t)lood  k>ss  imaging  .. 

Gl  protein  k)ss  exam  

Gl  protein  toss  exam  

Gl  protein  toss  exam 

Meckel's  divert  exam 

Meckel's  divert  exam 

Meckel's  divert  exam  '. 

Leveen/shunt  patency  exam  ... 
Leveen/shunt  patency  exam  ... 
Leveen/shunt  patency  exam ... 

Gl  nuclear  procedure 

Gl  nuclear  procedure 

Gl  nuclear  procedure 

Bone  imaging,  limited  area 

Bone  imaging,  limited  area 

Bone  imaging,  limited  area  ..... 
Bone  Imaging,  multiple  areas  . 
Borw  imaging,  multiple  areas  . 
Bone  imaging,  multiijle  areas  . 

Bone  imaging,  wMe  body  

Bone  imaging,  wtx>le  body  

Bone  imaging,  wttole  t>ody  

Bor>e  Imaging.  3  phase 

Bone  Imaging,  3  phase 

Bor>e  imaging,  3  phase 

Borw  imaging  (3D) 

Bone  imaging  '(3D) 

Bone  imaging  (3D) , 

Bone  mineral,  single  photon  ..., 
Bone  mineral,  single  photon  .... 
Bone  mineral,  singte  photon  .... 

Bone  mineral,  dual  photon 

Muscutoskeletal  nuclear  exam 
Musculoskeletal  nuclear  exani 
Muscutoskeletal  nuclear  exam . 

Norvimaging  heart  function  

Nornmaging  heart  functton  

Norvinwging  heart  lunction  „... 

CaKtac  shunt  Knagmg 

Cardiac  shunt  imaging . 

Cantec  shunt  imaging 


Vascular  flow  imaging 

Vascular  flow  imaging  ..„ 

Venous  thrombosis  study  .... 
Venous  thrombosis  study  .... 
Venous  thrombosis  study  .... 
Venous  Mwombosis  imaging 
Venous  thrombosis  irwagwig 
Venous  VmmbosH  imaging 


images,  I 
Vanlhnmboaie  images,  biW 
Van  Wnnttottt  imaoes.  tailati 
Heart  muscte  nagng  (PET)  . 
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Description 


Heart  muscle  imaging  (PET) 
Heart  musde  imaging  (PET) 
Heart  muade  blood  sinigie  _., 
Heart  muscle  blood  single  .^ 
Heart  muscle  blood  single  ... 
Heart  muscle  blood  multiple  . 
Heart  muscle  Mood  multiple  . 
Heart  muscle  blood  multiple  . 

Heart  image  (3D)  single  

Heart  image  (3D)  single 

Heart  image  (3D)  single 

Heart  image  (3D)  muMple 

Heart  image  (3D)  multiple  ..^ 

Heart  image  (3D)  multiple 

Heart  infarct  image  

Heart  inlarct  image 

Heart  infarct  image 

Heart  infarct  image,  EF  

Heart  infarct  image,  EF  . ... 

Heart  interct  image,  EF .^ 

Hectft  infarct  image  (30) _., 

Heart  infarct  image  (3D) 

Heart  infarct  image  (30)  . 

Gated  heart  resting 

Gated  heart,  resting  .._„„..., 

Gated  heart,  resting 

Gated  heart,  multiple 
Gated  heart,  multiple 
Gated  heart,  multiple 
Heart  vwaH  motion  (addon) 
Heart  wall  motion  (add-on) 
Heart  vraM  motion  (add-on) 

Heart  function,  (add-on) 

Heart  (unctioa  (addon) ..... 

Heart  function,  (add-on) 

Heart  first  pass  single 

•Heart  first  pass  single 

Heart  first  pass  single-  ~ 

Heart  first  pass  multipie 
Heart  first  pass  multiple 
Heart  first  pass  muWpte 
Cardiovascular  nudetv  exam  . 
Cardiovascular  nudear  exam  . 
Cardtovascular  nuclear  exam  . 

Lung  perfusion  imaging  

Lung  perfusion  imaging  

Lung  perfusion  imaging  

Lung  V/Q  image  single  breath 
Lung  V/Q  Image  single  breath 
Lung  V/Q  image  single  breath 

Lung  V/Q  imaging 

Lung  V/Q  Imaging _^ 

Lung  V/Q  Imaging 

Aerosol  lung  image,  sirtgto  . 

Aerosol  lung  Image,  single 

Aerosol  lung  image,  single  ..... 
Aeroeol  lung  Intage,  multiple  .. 
Aerosol  lung  Image,  multiple  .. 
Aerosol  lung  Image,  multiple  .. 
Vent  image,  l  breath,  1  proj ... 
Vent  image,  1  breath,  1  proj ... 
Vent  image,  1  brealh,  1  pro) ... 

Vent  Image,  1  proj.  gas  

Vent  Image,  1  proj,  gas 

Vent  Image,  1  proj,  gas  

Vent  image,  mutt  proj,  gas  
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Description 


Vent  image,  mult  proj,  gas  

Vent  Image,  muN  proj,  gas 

Lung  difierentiai  function  

Lung  differential  furwtion  

Lung  differential  function  

Respiratory  nuclear  exam _ 

Respiratory  nudear  exam 

Respiratory  nuclear  exam 

Brain  lmagir«g,  ltd  static  . 

Brain  Imaging,  ltd  static  ............... 

Brain  imaging,  ltd  static 

Brain  ltd  imaging  &  flow 

Brain  ltd  imaging  &  flow 

Brain  ltd  imaging  &  flow 

Brain  imaging,  complete 

Brain  Imaging,  complete 

Brain  imaging,  complete 

Brain  imaging  comp  &  flow 

Brain  Imaging  comp  &  flow 

Brain  Imaging  comp  &  flow 

Brain  Imaging  (3D) _ 

Brain  imaging  (3D) <...» 

Brain  imaging  (3D) . 

Brain  imaging  (PET)  .. — 

Brain  imaging  (PET)  

Brain  flow  imaging  only  .... 

Brain  flow  imaging  only  — 

Brain  flow  imaging  only 

Cerebral  blood  flow  Imaging „.. 

Cerebral  blood  flow  imaging 

Cerebral  blood  flow  imaging 

Ceret>rospinal  fluid  scan 

Cerebrospinal  fluid  scan _ 

Ceret)rospinai  fluid  scan 

CSF  ventriculography  

CSF  ventriculograishy  

CSF  venthculograiahy  — 

CSF  shunt  evaluation 

CSF  shunt  evaluatiorv ...... 

CSF  shunt  evaluation  

Cerelyospinal  fluid  scan  ...... 

Cerebrospinal  fluid  scan 

Ceret)rospinal  fluid  scan „ 

CSF  leakage  Imaging  

CSF  leakage  imaging  _ 

CSF  leakage  Imaging  

Nuclear  exam  of  eye  lesran 

Nuclear  exam  of  eye  leskxi 

Nuclear  exam  of  eye  leskm 

Nuclear  exam  of  tear  flow 

Nuclear  exam  of  tear  flow 

Nuclear  exam  of  tear  flow 

Nervous  system  nuclear  exam 

Nervous  system  nuclear  exam  — 
Nervous  system  nuclear  exam  .„.. 

Kklney  imaging,  statk: ~.... 

Kidrwy  imaging,  static «.... 

Kklney  imaging,  statk: 

Kidney  imaging  with  flow 

Kklney  imaging  with  flow 

Kklney  imaging  with  flow  ..„ 

Imaging  rerx)gram 

Imaging  renogram ~ 

Imaging  renogram 

Kklney  flow  &  functk>n  Image  — 
Kklney  flow  &  functton  image  — 
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•  •  hidkMM  RVUt  «•  Ml  utad  ior  Madtoar*  paymant 
«*  IpdteaM  radueHon  of  Pradlea  Expanta  RVUt  at  a  raauK  o(  OBRA  1983. 


0.53 
0.00 
1.27 
157 
0.00 
0.00 
0.00 
0.00 
0.44 
0.44 
0.00 
0.51 
0^1 
0.00 
0.53 
0.53 
0.00 
0.64 
0.64 
0.00 
1.23 
123 
0.00 

o.ro 

0.00 
0.30 
0.30 
0.00 
0.42 
0.42 
0.00 
0.68 
0.68 
0.00 
0.61 
0.61 
0.00 
0.57 
0.57 
0.00 
0.90 
0.90 
0.00 
0.61 
0.61 
0.00 
0.00 
0.00 
0.00 
0.53 
0.53 
0.00 
0.00 
0.00 
0.00 
0.45 
0.45 
0.00 
0.49 
0.49 
0.00 
0.74 
0.74 
0.00 
0.94 
0.94 


Practk« 

expense 

RVUs* 


0.25 
4.75 
7.30 
0.56 
6.74 
0.00 
0.00 
0.00 
2.95 
0.20 
2.75 
3.48 
0.24 
3.24 
3.49 
0.25 
3.24 
3.98 
0.29 
3.69 
6.79 
0.54 
6.25 
0.00 
0.00 
1.64 
0.14 
1.50 
3.86 
0.19 
3.67 
5.11 
0.31 
4.80 
2.70 
0.28 
2.42 
3.53 
0.26 
3.27 
6.04 
0.41 
5.63 
4.70 
0.28 
4.42 
0.00 
0.00 
0.00 
2.27 
0.25 
2.02 
0.00 
0.00 
0.00 
3.10 
0.20 
2.90 
3.61 
0.22 
3.39 
4.11 
0.34 
3.77 
4.68 
0.42 


Mal- 

practKe 

RVUs 


0.04 

0.30 

0.52 

0.09 

0.43 

0.00 

0.00 

0.00 

6.20 

0.03 

0.17 

0.24 

0.04 

0.20 

0.24 

0.04 

0.20 

0.27 

0.04 

023 

0.47 

0.08 

0.39 

0.00 

0.00 

0.12 

0.02 

0.10 

026 

0.03 

023 

0.36 

0.05 

0.31 

020 

0.04 

0.16 

025 

0.04 

021 

0.42 

0.06 

0.36 

0.32 

0.04 

028 

0.00 

0.00 

0.00 

0.17 

0.04 

0.13 

0.00 

0.00 

0.00 

021 

0.03 

0.18 

024 

0.03 

021 

029 

0.05 

024 

0.33 

0.06 


Total 


0.82 

5.05 

9.09 

1.92 

7.17 

0.00 

0.00 

0.00 

3.59 

0.67 

2.92 

423 

0.79 

3.44 

426 

0.82 

3.44 

4.89 

0.97 

3.92 

8.49 

1.85 

6.64 

0.00 

0.00 

2.06 

0.46 

1.60 

4.54 

0.64 

3.90 

6.15 

1.04 

5.11 

3.51 

0.93 

2.58 

4.35 

0.87 

3.48 

7.36 

1.37 

5.99 

5.63 

0.93 

4.70 

0.00 

0.00 

0.00 

2.97 

0.82 

2.15 

0.00 

0.00 

0.00 

3.76 

0.68 

3.08 

4.34 

0.74 

3.60 

5.14 

1.13 

4.01 

5.95 

1.42 


GkJbal 
perkxl 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


63290      Federal  RegtotBr  /  Vol.  60.  No.  236  /  Friday.  December  8,  1995  /  Rules  and  Regulations 


^DOENOUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Federal  Register  /  Vol.  60.  No.  236  /  Friday.  December  8,  1995  /  Rules  and  Regulations       63291 
Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


78707 
78710 
78710 
78710 
78715 
78715 
78715 
78726 
78725 
78725 
78728 
78726 
78726 
78727 
7872r 
78727 
78730 
78730 
78730 
78740 
78740 
78740 
78760 
78760 
78760 
78761 
78761 
78761 
78799 
78799 
78799 
78800 
78800 
78800 
78801 
78801 
78801 
78802 
78802 
78802 
78803 
78803 
78803 
78806 
78806 
78805 
78806 
78806 
78806 
78807 
78807 
78807 
78810 
78810 
78810 
78890 
78890 
78880 
78881 
78891 
78891 
78990 


78699 
ro899 
79000 


MOD 


TC 

»" 
TC 


26 
TC 


26 
TC 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 

26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 

26" 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


OeacripBon 


Kidney  flow  &  function  image  . 

Kidney  innaging  (3D) _.., 

KiAwy  Imaging  (3D) 

Kidney  imaging  (3D)  .:.. 

Renal  vascular  flow  exam 

Renai  vascular  flow  exam 

Renal  vascular  flow  exam 

Kidney  function  study 

Kidney  function  study  ^^ 

Kidney  function  study  „. 

Kidney  function  w/intervent ..... 
Kidney  function  w/intervent ..... 
Kidney  function  w/intervent  ...„ 
Kidney  transplant  evaluation  .. 
Kidney  trsisplant  evaluation  .. 
Kidney  transjalant  evakialion  .. 

Urinary  bladder  releniton 

Urinary  bMdder  retenHon 

Urinary  bladder  retention 

Ureteral  reflux  study  

Ureteral  reflux  study  ~:-. 

Ureteral  reflux  study 

Testicular  imaging :. 

Testicular  imaging ..... 

Testicular  imaging „ 

Testicular  imaging  &  flow  

Teeticuiar  imaging  &  flow  

Testicular  imaging  &  flow 

Genitourinary  nuclear  exam  ... 
Genitourinery  nudear  exam  ... 
Genitouhrttry  nuclear  exam .... 
Tumor  imaging,  Kmiled  area  ... 
Tumor  imaging,  limited  area  ... 
Tumor  imaging,  limited  area  ... 

Tumor  imaging,  muM  areas 

Tumor  imaging,  mult  areas 

Tumor  imaging,  muK  areas 

Tumor  imaging,  wtwle  body  ... 
Tumor  imaging,  wtxjte  body  ... 
Tumor  imaging.  wfK)le  body  ... 

Tumor  imaging  (3D) 

Tunwr  imaging  (3D) .. 

Tumor  imaging  (3D) _ 

Abscess  imaging,  ltd  area 

Abscess  imaging,  ltd  area  

Abscess  imaging,  ltd  area  

Abscess  imaging,  wtnle  body 
Abscess  imaging,  wfK>le  body 
Abscess  imagir^.  wtwie  body 
Nudear  locaHration/abscess  .. 
Nuclear  localization/at>sc8SS  .. 
Nuclear  localization/atMcess  .. 

Tumor  imaging  (PET)  „.... 

Tunwr  imaging  (PET) 

Tumor  imaging  (PET) 

Nuclear  medicine  data  proc  .... 
Nuclear  medicine  data  proc  .... 
Nuclear  medicine  data  proc  .... 

Nuclear  med  data  proc  .~ 

Nuclear  med  data  proc 

Nuclear  med  data  proc  

Provide  diag  radionudide(s)  ... 

Nuclear  diagnostic  exam 

Nuclear  diagr>ostic  exam  

Nuclear  diagr>ostic  exam  

Intel  hypenfryroid  ttierapy  ...... 


Pfiysi- 
dan 

WOftC 

RVUs  3 


0.00 
0.66 
0.68 
0.00 
0.30 
0.30 
0.00 
0.38 
0.38 
0.00 
0.87 
0.87 
0.00 
0.99 
0.99 
0.00 
0.36 
0.36 
0.00 
0.57 
0.57 
0.00 
0.66 
0.66 
0.00 
0.71 
0.71 
0.00 
0.00 

aoo 

0.00 
0.66 
0.66 
0.00 
0.79 
0.79 
0.00 
0.86 
0.86 
0.00 
1.09 
1.09 
0.00 
0.73 
0.73 
0.00 
0.86 
OM 
OJbO 
1.09 
1.09 
0.00 
0.00 
*1.93 
0.00 
M.05 
10.06 
«0.00 
#0.10 
«0.10 
«0.00 
0.00 
0.00 
0.00 
0.00 
1.80 


Practice 

•xpense 

RVUs"* 


4.26 
5.93 
0.30 
5.63 
1.64 
0.14 
1.50 
1.87 

ai7 

1.70 
3.21 
a39 
2.82 
4.26 
a45 
3J0 
1.56 

ai6 

1.39 
2.28 
0.26 
2.02 
2.86 

aso 

2.56 
3.38 
0.33 
3.06 
0.00 
0.00 
0.00 
3S4 
0.30 
3.24 
4.39 
0.36 

4xa 

5.66 
0.39 
5.27 
6.73 
0.48 
6.25 
3.57 
0.33 
3.24 
6.51 
0.38 
6.13 
6.73 
0.48 
6.25 
0.00 
1.37 
0.00 
1.26 
0.02 
1.24 
2.55 

o:o5 

2.50 
0.00 
0.00 
0.00 
0.00 
3.31 


Mal- 
practice 
RVUs 


0.27 
0.41 
0.05 
0.36 
0.12 
0.02 
0.10 
0.14 
0.03 
0.11 
0.24 
0.06 
0.18 
0.31 
0.07 
0.24 
0.11 
0.02 
0.09 
0.17 
0.04 
0.13 
0.21 
0.04 
0.17 
0.24 
0.05 
0.19 
0.00 
0.00 
0.00 
0.24 
0.04 
0.20 
0.31 
0.05 
0.26 
0.40 
0.06 
0.34 
0.46 
0.07 
0.39 
0.25 
0.05 
0.20 
0.45 
0.06 
0.39 
0.46 
0.07 
0.39 
0.00 
0.10 
0.00 
0.08 
0.00 
0.08 
0.18 
0.01 
0.17 
0.00 
0.00 
0.00 
0.00 
0.29 


Total 


4.53 
7.00 
1.01 
5.99 
2.06 
0.46 
1.60 
2.39 
0.58 
1.81 
4.32 
1.32 
3.00 
5.55 
1.51 
4.04 
2.02 
0.54 
1.48 
3.02 
0.87 
2.15 
3.72 
1.00 
2.72 
4.33 
1.09 
3.24 
0.00 
0.00 
0.00 
4.44 
1.00 
3.44 
5.49 
^20 
4.29 
6.92 
1.31 
5.61 
8.28 
1:64 
6.64 
4.56 
1.11 
3.44 
7.82 
1.30 
6.52 
8.28 
1.64 
6.64 
0.00 
3.40 
0.00 
1.39 
0.07 
1.32 
2.83 
0.16 
2.67 
0.00 
0.00 
0.00 
0.00 
5.40 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

yxx 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX. 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


N 

N 

N 

N 

M 

N 

N- 

N' 

N 

N 

N 

M"' 

N 

N 

N 

N 

N 

rr- 

N 
N 
N 
N 
N 
N 

s- 

N 

Nv 

H 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N' 

N 

N  . 

N 

0 

0: 

0 

0 

0 

0  . 

Q  - 

0; 

0 

0 

N 

N, 

N-; 

N 


CPTV 
HCPCS2 


79000 
79000 
79001 
79001 
79001 
79020 
79020 
79020 
79030 
79030 
79030 
79036 
79035 
79035 
79100 
79100 
79100 
79200 
79200 
79200 
79300 
79300 
79300 
79400 
79400 
79400 
79420 
79420 
79420 
79440 
79440 
79440 
79900 
79999 
79999 
79999 
80002 
80003 
80004 
80005 
80006 
80007 
80008 
80009 
80010 
80011 
80012 
80016 
80018 
80019 
80050 
80055 
80058 
80059 
80061 
80072 
80090 
80091 
•  80092 
80100 
80101 
80102 
80103 
80150 
80152 
80154 


MOD 


26 

TC 


26 
TC 


26 
TC 


26 
TC 

26" 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
C 
A 
A 
A 
C 
A 
C 
A 
A 
A 
C 
C 
C 
C 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Description 


Intial  hypertliyroid  ttierapy , 

Intial  hyperthyroid  therapy 

Repeat  hyperthyroid  tfieraqjy  .. 
Repeat  hyperthyroid  tfterapy  .. 
Repeat  hyperthyroid  therapy  .. 

Thyroid  abiaHon  

Thyroid  ablation  

Thyroid  ablation  

Thyroid  ablation,  cardnoma  ... 
Thyroid  ablation,  cardnoma  ... 
Thyroid  ablation,  cardrK>ma .... 

Thyroid  metastatic  ttierapy  

Thyroid  metastatic  ttierapy 

Thyroid  metastatic  therapy  

Hematopoetic  nuclear  ttierapy 
Hematopoetic  nudear  therapy 
Hematopoetic  nudear  ttierapy 

Intracavitary  nuc  treatment 

Intracavitary  nuc  treatment  ..... 

Intracavitary  nuc  treatment 

Interstitial  nuclear  ttierapy  

Interstitial  nuclear  ttierapy  

Interstitial  nudear  ttierapy 

Nontiemalo  nudear  therapy  ... 
Nonhemato  nudear  therapy  ... 
Nonhemato  nudear  ttierapy  ... 

Intravascular  nuc  ttierapy  

Intravascular  nuc  ttierapy  

Intravascular  nuc  therapy  

Nuclear  joint  ttierapy 

Nuclear  joint  ttierapy 

Nuclear  joint  ttierapy „.. 

Provide  ther  radk)pharm(s) 

Nuclear  medidne  ttierapy „ 

Nuclear  medkdne  ttierapy 

Nudear  medk:ine  ttierapy 

1-2  clinical  diem  tests  

3  dinicaJ  chemistry  tests 

4  clinical  chemistry  tests 

5  clinical  diemistry  tests 

6  dinical  diemistry  tests 

7  clinical  diemistry  tests 

8  dinical  diemistry  tests 

9  clinical  chemistry  tests 

10  dinical  diemisbY  tests 

1 1  dinicd  diemistry  tests 

12  dinical  diemistry  tests 

13-16  bkxxVurine  tests  

17-18  bkxxVurine  tests  ~.. 

19  blood/urine  tests  

General  health  panel  ~.. 

OtKtethc  panel ..■ 

Hepatic  function  panel 

Hepatitis  panel 

Lipid  panel  — ... 

Arttuitis  panel ; 

Torch  antixxly  panel 

Thyroid  panel  

Thyroid  panel  w/TSH 

Drug  screen 

Drug  screen 

Drug  confirmation  

Drug  analysis,  tissue  prep 

/^ssay  of  amikadn 

Assay  of  amriitriptytine 

/^ssay  of  benzodiazepines 


Ptiysi- 

cian 

vradc 

RVUs  3 


1.80 

0.00 

1.05 

1.05 

0.00 

1.81 

1.81 

0.00 

2.10 

2.10 

0.00 

2.52 

2.52 

0.00 

1.32 

1.32 

0.00 

1.99 

1.99 

0.00 

0.00 

1.60 

O.OC 

1.96 

1.96 

0.00 

0.00 

1.51 

0.00 

1.99 

1.99 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Practice 
expenss^ 
RVUs* 


0.31 

2.50 

1.70 

0.46 

1.24 

3.31 

0.81 

2.50 

3.44 

0.94 

2.50 

3.63 

1.13 

2.50 

3.08 

0.58 

2.50 

3.39 

0.89 

2.50 

0.00 

0.71 

0.00 

3.37 

0.87 

2.50 

0.00 

0.67 

0.00 

3.39 

0.89 

2.50 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.12 

0.17 

0.15 

0.07 

0.08 

0.29 

0.12 

0.17 

0.31 

0.14 

0.17 

0.34 

0.17 

0.17 

0.26 

0.09 

0.17 

0.31 

0.14 

0.17 

0.00 

0.11 

0.00 

0.30 

0.13 

0.17 

0.00 

0.10 

0.00 

0.31 

0.14 

0.17 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Total 


2.73 

2.67 

2.90 

1.58 

1.32 

5.41 

2.74 

2.67 

5.85 

3.18 

2.67 

6.49 

3.82 

2.67 

4.66 

1.99 

2.67 

5.69 

3.02 

2.67 

0.00 

2.42 

0.00 

5.63 

2.96 

2.67 

0.00 

2.28 

0.00 

5.69 

3.02 

2.67 

0.00 

0.00 

0.00 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


■AMCPTcodMandd^  ipiofs copyright  1996 American MecfcalAaMcMon. 
'CepyrigM  19S4  Ain«^  DmtH  Arnxmon.  All  ngms  raMrvad  (D01 10-09999). 
>  *  kideMaa  RVUt  ara  fKX  uaad  tor  MKlicwe  paymem 

I  raduclian  ^  Pradioe  Expanta  RVUs  as  a  raauM  q«  06RA  1993. 


rjr^' 


'  All  OPT  oodaa  and  daaoipiora  copyrigM  1996  Amarican  Mwfcal  Asaodaiion. 
>  Copyright  199«  Amarican  Oanlal  Aatodalion.  Ml  rights  raaarvad  (001 1  CM)9999). 
*f  Indtoaias  RVUs  ara  not  uiad  tor  Madicare  peymanL 
« *  Indicatas  radudtori  o(  Practioa  Expanaa  RVUs  as  a  raauH  o(  OBRA 1 993. 


•3292 


Federal 


/  VoL  60,  No.  236  /  Friday.  December  8,  199S  /  Rules  aad  Regulations 


A|3DEN0UM  B.— Relative  Value  Untts  (RVUs)  and  Related  Information— Continued 


Federal  Ri^ister  /  Vol.  60,  No.  236  /  Friday,  December  8,  1995  /  Rules  and  Regulations       63293 
Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
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80186 
801S6 
80160 
80162 
80164 
80166 
80168 
80170 
80172 
80174 
80176 
80178 
80182 
80164 
8018S 
80186 
80188 
80190 
80192 
80194 
80196 
80196 
80000 
80202 
80296 
80400 
80402 
80406 
80408 
80410 
80412 
80414 
80415 
80416 
80417 
80418 
80420 
80422 
80424 
80426 
80428 
80430 
80432 
80434 
80436 
80436 
80438 
80439 
80440 
80500 
80602 
81000 
81001 
81002 
81003 
81006 
81007 
81015 
81020 
81025 
81060 
81099 
82000 
82003 
82009 
82010 


MOD 
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Status 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
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X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Detcriptioh 


Assay  caibflinazepine 
Assay  of  cydosporine . 
Assay  of  desiprafnins 

Assay  for  (flgoxin  — .... 

Assay,  dprapyiaoeiic  add  , 

Assay  of  doxepin  .. 

Assay  of  ethosuximide 

Qontavnicin  ...»-....«_w>...... 

Assay  for  gold . 

Assay  of  Mpramino  ». .... 

Assay  for  Hdocaine  ..^ 

Assay  for  BMum  ^ 

Assay  for  nortiiptyline  .-._.. 

Assay  tor  pherwbaitilBl 

Assay  for  phenytoin  . —  *... 
Assay  for  phenytoin,  free  ... 
AsstQf  for  primidone  .......... 

Assay  for  procainamidB 

Assay  for  procainamids 

Assay  for  quinidbw  

Assay  for  saicylate 


Assay  for  ttieophyliine  ..~....... 

Assay  for  tabrsmycin „...„.. 

Assay  for  vancornydn 

QuarilitaMve  assay,  drug 

Acth  sOmulation  panel  ..._...«.. 
Acth  sttmulation  panel  ............ 

Adh  stimulalion  panel 

Aidoeterone  suppression  aval 

Caldtonin  sUmul  panel 

CRH  stimulation  panel 

Testosterone  response  ... 

Estradnl  response  psnel 

Renin  stimulalion  penel  .. 

Renin  stimulalion  penel 

PHuilafy  evalualion  panel 

Dexamethasone  panel 

GtucaQon  tolerance  panel ..._. 

Glucagon  tdeiance  penel 

Qoftadialrapin  twrmone  panel  . 

Qrowtt)  hormone  penel 

Qpowlh  hormone  penel ~ 

InsuHn  suppression  pend  .. 

Insulin  ideianoe  pend 

Insulin  tolerance  pend  .^....^.. 

Melympone  pend ...„....._., 

TRH  sUroulation  pand .„ 

TRH  stimulalion  pand 

TRH  slimulaiion  pand 

Lab  pathology  consuNalton  ._. 
Lab  pathology  consuNaUon  .... 
Urinalysis,  noneuto,  w/soope  . 

Urinalysis,  auto,  w^cope 

Urinalysis  noneuto  w/o  scope 
Urinelysis,  auto,  w/o  scope  .... 

Uriha^sis  

Urine  screen  for  bacteria 

Microscopic  exam  of  urine 

Urinalysis,  glass  ted 

Urine  pregnancy  ted  , 

Urinalysis,  volume  measore ... 

Urinalysis  ted  procedure 

Assay  blood  acetddehyde ..... 

Assay  aoetamirwphen 

Ted  for  acetone/ketones 

Acetone  assay  


Pf»ysi- 


wwtc 
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0.00 

aoo 

0.00 
0.00 
OJOO 
0.00 

aoo 
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aoo 

0.00 
0.00 
0.00 
0.00 
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0.00 
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aoo 
aoo 
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aoo 
aoo 
aoo 
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OiX> 

aoo 
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aoo 
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aoo 

OXX) 
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aoo 
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aoo 
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1.33 
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6.00 
0.00 
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0.90 
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aoo 
aoo 
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aoo 
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0.00 
0.00 
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0.33 
0.00 

aoo 

0.00 
0.00 

aoo 
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0.00 
0.00 

aoo 
aoo 
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0.00 
OJOO 
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OJOO 
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OJOO 
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aoo 
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OJOO 
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aoo 

OJOO^ 
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aoo 
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OJOO 
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OJOO 
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0.00 
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aoo 
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0.00 
0.00 
0.00 
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0.00 
0.00 
0.00 

aoo 
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0.58 
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0.00 
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0.00 
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CPTV 
HCPCS2 


0 
0 
0 

a. 

a 

0- 

0 
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0 
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0 
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MOD 


82013 

82024 

82030 

82040 

82042 

82043 

82044 

82055 

82075 

82065 

82068 

82101 

82103 

82104 

82106 

82106 

82108 

82128 

82130 

82131 

82135 

82140 

82143 

82145 

82150 

82154 

82157 

82160 

82163 

82164 

82172 

82175 

82180 

82190 

82206 

82232 

82239 

82240 

822S0 

82251 

82252 

82270 

82273 

82286 

82300 

82306 

82307 

82308 

82310 

82330 

82331 

82340 

82356 

82360 

82365 

82370 

82374 

82375 

82376 
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82380 

82382 

82383 

82384 

82367 

82360 


Status 
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X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
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X 

X 
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X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
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X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
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Description 


Acetylcholinesterase  assay  

ACTH  „ 

ADP  &  AMP ~.~ ~ 

Assay  serum  albumin  ......„! 

Assay  urine  altxjmin  „ 

Microalbumin,  quantitative 

Microdbumin,  semiquant _. 

Assay  etharx)!  — 

Assay  breath  ethand 

Assay  of  aldolase  

Aldosterone 

Assay  of  urine  alkaloids 

Alpha-1-antitrypsJn,  total 

Alpha-1 -antitrypsin,  pheno 

Alpha-fetopratein,  serum  

Alpha-fetoprotein,  amniotic _. 

Assay,  aluminum  - 

Test  for  amino  acids 

Amino  acids  analysis ~. 

AmirK)  acids  _... - 

Assay,  amirx>tevulinic  add ~. 

Assay  of  ammonia 

Amniotic  fluid  scan 

Assay  of  amphetamines  «.. 

Assay  of  amylase  

ArKlrostanedid  gtucuronide  

Assay  of  androstenedkxie 

Artdrosterorte  assay 

Assay  of  angiotensin  II  „ 

Angiotensin  I  enzyme  ted  

Apdipoprotdn _ 

Assay  of  arsenic 

Assay  of  ascort)ic  add — 

Atomic  absorption  _ - 

Assay  of  bartxturates 

Beta-2  protdn — <. 

Bile  adds,  totd  ~ 

Bile  adds,  chdylglydne 

Assay  bilinjt)in 

Assay  bilirubin 

Feed  bilirubin  test - 

Ted  feces  for  btood  ... — 

Ted  for  blood,  otfwr  source  — 

Assay  of  bradykinin  — — 

Assay  cadmium  ~ 

Assay  of  vitamin  D ^ 

Assay  of  vitamin  D ~.- 

Assay  of  cak:itonin  ._ 

Assay  calcium — ; 

Assay  calcium — 

Calcium  infusion  ted  

Anay  cdcium  in  urine 

Calculus  (stone)  analysis 

Calculus  (stone)  assay 

Calculus  (stone)  assay  

X-ray  assay,  calcukis  (done)  ... 
Assay  bk>od  ceabon  dtoxide  — 
Assay  blood  cartx>n  monoxkle  .. 

Test  for  cartxm  monoxide — 

CarcinoembryorHC  antigen _.. 

Assay  carotefw — 

Assay  urine  catecholemirtes  ...... 

Assay  blood  catecholamines  — 
Assay  three  catecholamines  . — 

CathepsirvD ;. 

Assay  cenioplasmin 
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O.QO 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
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aoo 

0.00 
0.00 
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aoo 

0.00 
0.00 
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aoo 
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0.00 
0.00 
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0.00 
0.00 
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aoo 
aoo 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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0.00 
0.00 
0.00 
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aoo 
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0.00 

aoo 

0.00 

aoo 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
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OJOO 
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0.00 

aoo 
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CPTV 
HCPC82 


82397 
82415 
82496 
82436 
82438 
82441 
82486 
82480 
82482 
82486 
82486 
82487 
82488 
82488 
82491 
82496 
82507 
82620 
82525 
82S38 

82533 
82540 

82552 
82553 
82554 
82566 
82570 
82575 
82586 
82505 
82600 
82607 
82608 
82615 
82626 
82627 
82633 
82634 
82638 
62646 
82649 
82861 
82662 
82664 
82664 


82670 
82671 
82672 
82677 
82679 
82680 
82693 


82706 
82710 
82715 
82725 
82728 
82735 
82742 
82746 
82747 
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Ouciiptfon 


ChemHicniMtosni  assay 
Assay  chtomnphsniool ... 
Assay  blood  chtonds  ._«. 
Assay  urine  cHorids  ....... 


Test  for  cMorohydrocatbons 
Assay  senin  chotssterol  ..... 
Assiy  aemm  choinestscass 
Assay  it)c  chothestscase ..... 

Assay  chondroHin  sultalB 

Qas/lquid  ctvomatod^aphy  .. 
Paper  chremalography  .^„... 


Thin  layer  chromalography  .... 
Ctvomotograptiy.  quanttaiive 

Assay  chtomiuin  „...._._.... 

Assay  citrate 

Assay  for  oooaine  ..^.^ 

Assay  copper „..._.....„. 

Assay  cortioosterone 

Coflisai,  free  .__._-....^_„.... 

lew  comsoi  .„. .. 

Assay  creatine  ..._.......l.....«.... 

Assay  CK  (CPK) 

Assay  CPK  in  blood 

Creatine,  MB  fiadion  ............ 

Creatine,  nofoniis  ..._.........„.. 

Assay  creatinine  

Assay  urine  creatinine  .» ... 

Creattnine  clearance  test 

Assay  cryoflbrinogen  

Assay  cryogiofMiin 

Assay  cyanide 

VSamin  B-12  

B-1 2  bind^  capacity  

Test  for  urine  cystines 

Dehydroepiandrosterone  

Oehydroepiandroitoione  ....... 

Deeoxyoorliooslerone 

Deoxycortisal  __....._........„ 

Assay  dtoucaine  number 

Assay  of  dhydrooodsinone  ... 
Assay  of  dlhy<>omoiphinone  . 
DtiydrotesioalefDne  assay  .... 
Assay,  dihydroxyvitafflin  D  ...^ 

Assay  of  dbnelhadnne  

Eledrophoretic  test  .... 

Epiandfosterone  assay 

Eryltwopoielin  .. .....^.._ 

EstiBdk)! __...„„._.. 

Eskogen  assay 

Estrogen  assay 

Estriol „ „ 

CSWUflO      ......M..M..H.M.a.......M..... 

Elhchlofvynol  ._...........„«_....., 

Ethylene  glycol 

Etiochoianolone  „ 

Fats/ipids,  feces,  qualitative .. 
Fats/Kpids,  feces,  quantitative 

Fecal  fat  assay  

Assay  t)lood  fatty  acids 

Assay  fenitin  „.. 

Assay  Huonde  „_.; 

Assay  of  llurazepam 

Blood  folic  acid  serum ..„ 

Folic  acid,  RBC 
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RVUs3 


<  M  CPT  codM  Sid  dMtttptan  MipyrigM  1996  Amwlcan  Mrtcal  AMOcMon. 
'  CapiH^t  19»t  AiMrioin  OanM  ((wociMlon.  AH  rtgMs  rsMfvad  (001 10-O8U0). 
**  kiantM  RVUt  «•  n«  uMd  tar  Madtoar*  payiiMnt 

I  raduotan  (K  PrMica  ExpMM  RVUS  as  a  icsuR  of  OBRA 1993. 


0.00 
0.M 
0.00 

aoo 

0.00 
0^ 

om 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.0O 
0.00 
0.00 
0.M 
0.00 
0^ 
0.00 

aoo 
aoo 
aoa 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
o.oo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 

aoa 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
oxa 

0.00 

t).t» 

aoo 

0.00 


Practice 

ttcponso 

RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OjOO 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
o.oa 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 


Mal- 

practioe 

RVUs 


0:00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

o.w 
aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

Q.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
OM 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 


Qtobei 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Update 


CPTV 
HCPCS2 


82757 
82750 
82760 
82775 
82776 
82784 
82785 
82787 
82800 
82803 
82805 
82810 
82820 
82926 


MOD 


Status 


82938 

82941 

8294a 

82946 

82947 

82948 

82950 

82951 

82952 

82953 

829S6 

82960 

82962 

82963 

82966 

82975 

82977 

82978 

82979 

82980 

82965 

83001 

83002 

83003 

83008 

83010 

83012 

83015 

83018 

83020 

83020 

83026 

83030 

83033 

83036 

83045 

83060 

83051 

83066 

83060 

83065 

83068 

83069 

83070 

83071 

83068 

83150 

83491 

83497 

83498 

83499 
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X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X' 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Assay  semen  fruolose  

RBC  galactoldnase  assay 

Assay  galactose ~ 

Assay  galactose  transferase  .... 

Galactose  transferase  test 

Assay  gammaglobulin  IgM  

Assay,  gammeglobuiin  IgE  — 

lgG1,2,3and4  

Blood  pH 

Blood  gases:  pH.  p02  &  pC02 
Blood  gases  W/02  saturation  ... 

Blood  gases,  02  sat  only  ~.. 

Hemoglobin^xygen  affiriity  . — 

Assay  gastric  acid 

Assay  gastric  acid 

Gastrin  test  

Assay  of  gastrin _._..... 

Assay  of  glucagon -. 

Glucagon  tolerance  test 

Assay  quantitative,  glucose 

Reagent  strip/blood  glucoee  .... 

Glucose  test 

Glucose  tolerance  test  (GTT)  .. 

GTT-added  samples — 

Glucose-toft)utamide  test 

Assay  G6PD  enzyme  

Test  lor  Q6PD  enzyme 

Glucose  blood  test — 

Qlucosidase  assay 


Ptiysi- 
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Assay  GOH  enzyme 

Assay  ghJtamine  ~.. 

Assay  of  GGT 

Glutathione  assay  

Assay  RBC  glutathione  enzyme  .. 

Assay  of  glutethimide  ....: 

Glycated  protein 

Gonadotropin  (FSH)  

Gonadotropin  (LH) 

Assay  growth  honnone  (HGH)  ... 

Assay  guanosine  

Quant  assay  haploglotm 

Assay  haptoglobins 

Heavy  metal  screen 

Quantitative  screen,  metals 

Assay  hemoglotjin  

Assay  hemoglolJin  -.. 

Hemoglobin,  copper  sulfate 

Fetal  hemoglobin  assay 

Fetal  fecal  hemoglobin  assay  — 

Glycated  hemoglobin  test — 

Blood  methemoglobin  test ... 

Blood  methemoglobin  assay  — 

Assay  plasma  hemoglobin 

Blood  sulfhemoglobin  test  

Blood  sulfhenwglobin  assay 

Hemoglobin  heat  assay ». 

Hemoglobin  stability  screen 

Asssy  urine  hemoglobin  ~„. 

Qualt  assay  hemosiderin 

Quant  assay  of  hemosiderin  — 

Assay  histamine ~. 

Assay  for  HVA 

Assay  of  corticosteroids 

Assay  5-HIAA 

Assay  of  progesterone ~. 

Assay  of  progesterone 


'  AN  OPT  eodaa  »>d  desertptors  copyngm  1 996  Amohcan  Medical  AssociaUoo. 
»Copyn*it  1994  Amwican  Dental  Assooation.  All  rtghls  resetved  (DOl  10-09999). 
»$  kidcatas  RVUs  ara  not  uaad  tor  Madicarv  paymant 
«•  Indieates  raduction  o«  Practica  Expense  RVUs  as  a  rasi*  d OBIW  1993. 


Practice 
expense 
RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 
O.W 

aoo 

0.00 
0.00 

0.x 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00  I 


Mal- 
practice 
RVUs 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.20 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.00 
0.00 

0.x 
0.x 
0.x 
0.x 
0.x 
ox 
ox 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 

0.01 

ox 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ax 
ox 
0.x 
0.x 


Global 
period 


Update 


0.x 

0.x 

ox 

0.x 

ox 

ox 

ax 

0.x 

0.x 

ax 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

ax 

0.x 

0.x 

0.x 

0.x 

0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 
0.x 
ax 
ax 
0.x 
0.x 
0.x 
0.x 
ax 
0.x 
0.x 
0.x 

0.58 

0.x 
0.x 
ax 
0.x 
ox 
ax 
0.x 
0.x 
0.x 
ax 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 
ox 
0.x 
ox 
ax 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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cptv 

HCPC8* 


83500 
83606 

83516 
83518 
83619 
83620 
83525 
83627 
83528 
83640 
83550 
83570 
83682 
83586 
83583 
83606 
83615 
83625 
83632 
83633 
83634 
83655 
83661 
83662 
83670 
83690 
83715 
83717 
83718 
83719 
83721 
83727 
83736 
83775 
83785 
83806 
83825 
83835 
83840 
83857 
838S8 
83864 

83872 
83873 
83874 
83883 
83885 
83887 
83880 
83882 


83912 
83812 
83015 
83916 
83918 
83925 
83830 
83036 
83037 
83845 
83070 
83986 


MOD 
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Status 


Oseciiption 


Asscy  (I'M  hydroxypralns  . 

Amy  toisi  hydroxyprolins  ....... 

kmnunoessay.  non  trtSbodf ..... 

iMiUKMssay,  dtpslick  .« „ 

Immunoassay  nonanttxxly 

immunoassay,  RIA  .„.. 

Assay  of  insuin  ..„^^...„^„^.^, 

Assay  o(  insuNn :, 

Assay  intrinsic  tactor  .........„..„., 

Assay  iron _...._„........«, 

Iran  t)in(fng  tsst ..„....„..>....„ 

Assay  IDH  enzyme 

Assay  kelogsntc  steroids 

Assay  17-(17-KS)ketosleroids  . 

Fractionation  ketosterotds 

Lactic  acid  assay  

Lactate  (LD)  (LDH)  enzyme 

Assay  LDH  enzymes 

Placentai  lactogen  _ _.. 

Test  urine  for  lactose ^ 

Assay  urine  tor  lactose  .^ 

Assay  tor  lead — -. 

Assay  US  ratio  

US  ratto,  toam  statjtiity  Ji 

Assay  LAP  enzyme  ^ 

Assay  lipase 

Assay  t)iood  fipoprotoins 

Assay  titood  Npoproleins .. 

Blood  lipoprotein  assay  . 

Blood  Npopratoi^  assay  .. 

Blood  lipoprotein  assay  

LRH  hormorw  assay 

Assay  magnesium  .. 

Assay  of  md  enzyme  .„: „. 

Assay  of  manganese 

Assay  of  meprot>amate  ..;.. 

Assay  mercury 

Assay  metaneiphrines  ..<.„ „.. 

Assay  mettiadone 

Assay  metfiematoumin  

Assay  mettnuximide 

Mucopoiysaoctwrides 

Mucopolysaccharides  screen  ... 

Assay  synovial  fluid  mucin 

Assay,  CSF  protein 

Myoglobin 

Nephelomstry,  not  specified  ..... 

Assay  tor  nidcel  „„ 

Assay  nicotine : 

Molecular  diagnostics  „.. 

Molecular  diagrx>stics 

Molecular  diagnostics  

Molecular  diagnostics 

Molecular  diagnostics  

Genetic  examination :^ 

Qenefic  examination 

Assay  nucleotidase „ 

Oligoclonal  t>ands  „_ 

Assay  organic  acids 

Opiates „ 

Assay  blood  osmolality 

Assay  urine  osmolality 

Assay  for  osteocalcin 

Assay  oxalate  

Assay  of  parathormone  

Assay  txxiy  fluid  acidity 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


AN  rigMii«Mn«d  (OOllO-OggSS). 
uMrtiorl 

eWM  RVUt «  •  rMi«  of  OSRA  1903. 
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OjOO 
OQO 

aoo 

^OjBO 

aoo 

OiOO 
OM 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0X0 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00' 

aoo 

Oi» 

aoo 
aoo 

0.00 
0.00 
OIDO 
0.00 

aoo 
aoo 

0.00 

aoo 

OJOO 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

OM 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

OJOO 
0.37 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 


Pradfce 

Mal- 

expense 

practice 

RVUs* 

RVUs 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

aoa 

0.00 

0.00 

0.00 

0.00 

-  0.00 

0.00 

•«.oo 

^.OO 

aoo 

0.00 

0.00 

0.00 

aoo 

0.00 

aoo 

0.00 

0.00 

aoo 

aoo 

aoo 

0.00 

aoo 

aoo 

aoo 

0.00 

0.00 

aoo 

aoo 

aoo 

0.00 

aoo 

aoo 

aoo 

aoo 

0.00 

aoo 

aoo 

aoo 

aoo 

0.00 

aoo 

OJOO 

aoo 

aoo 

aoo 

aoo 

aoo 

aoo 

0.00 

0.00 

0.00 

aoo 

0.00 

0.00 

aoo 

0.00 

0.00 

aoo 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

aoo 

0.00 

aoo 

aoo 

aoo 

0.00 

0.00 

OJOO 

0.00 

0.00 

aoo 

aoo 

0.00 

0.00 

aoo 

aoo 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

aoo 

0.00 

0.00 

aoo 

0.00 

0.00 

aoo 

0.00 

aoo 

0.20 

aoi 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

0.00 

0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ToM 


0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
OJOO 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

o.x 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.58 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
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Update 


CPTV 
HCPCS2 


MOD 


83992 

84022 

84030 

84035 

84060 

84061 

84066 

84075 

84078 

84080 

84081 

84085 

84087 

84100 

84105 

84106 

84110 

84119 

84120 

84126 

84127 

84132 

84133 

84134 

84135 

84138 

84140 

84143 

84144 

84146 

84150 

84153 

84155 

84160 

84165 

84165 

84181 

84181 

84182 

84182 

84202 

84203 

84206 

84207 

84210 

84220 

84228 

84233 

84234 

84235 

84238 

84244 

84252 

84255 

84260 

84270 

84275 

84285 

84295 

84300 

84305 

84307 

84311 

84315 

84375 

84392 


26 

26 


26 


Status 


X 

X 

X 

X 

X 
X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

A 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Assay  for  phencydidine - 

Assay  of  phenothiazlne  

Assay  blood  PKU 

Assay  phenylketones 

Assay  acid  phosptiatase 

Phosphatase,  forensic  exam  . — 

Assay  prostate  phosphatase  

Assay  alkaline  phosphatase - 

Assay  alkaline  phosphatase 

Assay  alkaline  phosphatases  

Amniotic  fluid  enzyme  test 

Assay  RBC  PG6D  enzyme 

Assay  plx>sphotiexose  enzymes  .... 

Assay  phosphonjs  — 

Assay  urine  phosphorus  . 

Test  for  porphot)tlirx>gen 

Assay  porphobiHnogen  

Test  urine  for  porphyrins  

Assay  urine  porphyrins  — 

Assay  feces  porphyrins  

Porphyrins,  feces 

Assay  serum  potassium  

Assay  urine  potassium  

Preatoumin — 

Assay  pregnanedtol  ~. 

Assay  pregnanetriol  

Assay  for  pregnefK>lone 

Assay/1 7-hydroxypregnenok)ne  .-.. 

Assay  progesterone — 

Assay  for  prolactin  

Assay  of  prostaglarxJin  

Prostate  specify  antigen  

Assay  protein  .._ 

Assay  serum  protein 

Assay  serum  proteins  

Assay  serum  proteins  

Western  btot  test 

Western  t)tot  test - 

Protein,  western  bkJt  test 

Protein,  western  blot  test 

Assay  RBC  protoporphyrin  

Test  RBC  protoporphyrin -. 

Assay  of  proinsuHn  ...» ~. 

Assay  vitamin  B-6  

Assay  pyruvate  .,—■ 

Assay  pyruvate  kirvase 

Assay  quinine  

Assay  estrogen — .. 

Assay  progesterone _ 

Assay  endocrine  hormor)e 

Assay  non-endocrine  receptor 

Assay  of  renin 

Assay  vitamin  B-2 

Assay  selenium 

Assay  serotonin  

Sex  honnone  gtobulin  (SHBG)  

Assay  sialic  acid  

Assay  sHica 

Assay  serum  sodium  ...... . — 

Assay  urine  sodium  -.... 

Somatomedin 

Somatostatin _ 

Spectrophotometry 

Body  fluid  specific  gravity  

Chromatogram  assay,  sugars 

Assay  urine  sulfate  


Ptiysi- 
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PractKe 
expense 
RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.37 
0.00 
0.37 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 


Mal- 

practk» 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.20 

0.00 

0.20 

0.00 

0.20 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 


Total 


aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.01 
0.00 

aoi 

0.00 
0.01 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
OJOO 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 


Gtobal 
period 


Update 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.58 

0.00 

0.58 

0.00 

0.58 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

N 

XXX 

0 

XXX 

N 

XXX 

0 

XXX 

N 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

XXX 

0 

'  A«  OPT  cod«»  «kJ  desCTptofs  (»pyr^Xlt  19K  American  Msdtea)  As»oei»Boo. 
'Copyrij^  199«  American  Dental  Associalion.  All  rights  rasarved  (D01 10-09999). 
*$  Indicates  RVUs  are  not  used  for  Medicare  paymetit. 
<*  Indicates  reduction  of  Practice  Expanse  RVUs  as  a  res(«  of  OBRA  1 993. 
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CPTV 
HCPCS2 


84402 

84403 

8442S 

84430 

84432 

84436 

84437 

84439 

84442 

84443 

84445 

84446 

84449 

84450 

84460 

84466 

84478 

84479 

84480 

84461 

84482 

84485 

84486 

84490 

84510 

84520 

84525 

84540 

84545 

84560 

84560 

84577 

84578 

84580 

84SB3 

84586 

84666 

84588 

84500 

84507 

84600 

84620 

84630 

84681 

84702 

84703 

84830 

84999 

85002 

85007 

85006 

85009 

85013 

85014 

85018 

85021 

85022 

85023 

85024 

85025 

85027 

85029 

85030 

86031 

85041 

85044 


MOD 


Status 


-Description 


Testosterooe 

Assay  total  testosterone  

Assay  vitamin  B-1  ...... 

Assay  ttiiocyanate  . '~ 

Thyroglotx^  

Assay,  total  thyroxine  

Assay  neonatal  ttiyroxine 

Assay,  free  ttiyroxine  

Thyroid  activity  (TBG)  assay  . 
Assay  thyroid  sbm  hormone  .. 
Thyroid  immurxiglobulins  TBI 

Assay  vitamin  E  

Assay  for  transcortin 

Transferase  (AST)  (SOOT) .... 
Alanine  amino  (ALT)  (SGPT) . 

Trar«ferrin „., '. 

Assay  trigiycerides 

Assay  triiodothyronine  (T-3)  .. 

Total  assay,  TT-3 : „.. 

Free  assay  (FT-3)  . 

T3  reverse ■ 

Assay  duodenal  fluid  trypsin  .. 

Test  feces  for  trypsin  

Assay  feces  for  trypsin  

Assay  tyrosine  _... 

Assay  urea  nitrogen 

Urea  nitrogen  semi-quant 

Assay  urine  urea-N „. 

Urea-N  cieararwe  test 

Assay  blood  uric  add  

Assay  urine  uric  add  

Assay  feces  urobilinogen 

Test  urine  urobilinogen  .. 

Assay  urine  urobilinogen  

Assay  urine  urobilinogen  

Assay  utine  VMA 

VIP  assay  

Assay  vasopressin .... 

Assay  vitamin-A „ 

Assay  vitamirvK  

Assay  for  volatiles  ._ 

Xylose  tolerance  test 

Assay  zinc „.. 

Assay  C-pepMe  

Chorionic  gonadotropin  test 

Chuiohc  gonadotropin  assay 

Ovulation  tests , 

Clinical  chemistry  test 

Bleeding  time  test  „.. .-. 

Differential  WBC  count 

Nondifferential  WBC  count  

Differential  WBC  count  

Hematocrit 

Hematocrit „ 

Hemoglobin 

Automated  hemogram 

Automated  hemogram  „ 

Automated  hemogram  

Automated  hemogram  

Automated  hemogram  .^. 

Automated  hemogram  „ „ 

Automated  hemogrsim  

Automated  hemogram  

Manual  hemogram,  complete  ct)c 

Red  Wood  ceB  (RBC)  count 

Reticulocyte  count  


Ptiysi- 

dan 

wortc 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.ro 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 


Practice 
expense 
RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.od 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
.0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


CPTV 
HCPCS2 


MOO 


85045 
85048 
86060 
85096 

85097 

86102 

85130 

85170 

85175 

85210 

85220 

85230 

85240 

85244 

85245 

85246 

85247 

85250 

85260 

85270 

85280 

85290 

85291 

85292 

85293 

85300 

85301 

85302 

85303 

85305 

85306 

85335 

85337 

85345 

85347 

85348 

85360 

85362 

85366 

85370 

85378 

85379 

85384 

85385 

85390 

85390 

85400 

85410 

85415 

85420 

85421 

85441 

85445 

85460 

85461 

85475 

85520 

85525 

85530 

85535 

85540 

85647 

85549 

85555 

85557 

86676 


26 


Status 


X 

X 

A 

A 

A 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Desuiplion 


neticutocyte  count  

WMte  blood  eel  (WBC)  count 
Blood  smear  interpretation  — 

Bone  marrow  aspinrtion 

Bone  marrow  interpretation  .... 

Bone  marrow  biopsy 

Chromogenic  sut>strate  assay 

Blood  dot  retraction _ 

Blood  dot  lysis  time 

Blood  dot  factor  II  test 

Blood  dot  factor  V  test 

Blood  dot  factor  VII  test .-.. 

Blood  dot  factor  VIII  test 

Blood  dot  factor  VIII  test  

Blood  clot  factor  VIII  test 

Blood  dot  factor  VIII  test  

Blood  dot  factor  VIII  test 

Blood  dot  factor  IX  test  

Blood  dot  factor  X  test  

Blood  dot  factor  XI  test  

BkXKJ  dot  factor  XII  test  

Blood  dot  factor  Xlll  test 

Blood  dot  factor  XIII  test 

Blood  dot  factor  assay  

Blood  clot  fador  assay  „ 

Antithromt)in  III  test 

Antithrombin  III  test 

Blood  dot  Inhibitor  antigen  .... 

Blood  dot  InhitMtor  test 

Blood  dot  inhibitor  assay 

Blood  dot  inhibitor  test  

Factor  inhitiitor  test 

Thrombomodulin  „. 

Coagulation  time — 

Coagulation  time - ~ 

Coagulation  time — T.:. 

EuglotMjIin  lysis 

Fibrin  degradation  products  ... 

Fitxinogen  test  _ 

Fil)rinogen  test  

Fibrin  degradation — 

Fibrin  degradation 

Fit)rinogen _... 

Fibrinogen  , 

Fibnndyslns  screen  

FHxinolysins  screen  

FUjrinolytic  plasmin  

Fil)rifX)lytic  arrliplasmin  

Filxinolytic  plasminogen  

Fibrinolytic  plasminogen  

Fil)rinolytic  plasminogen  

Heinz  bodies;  direct 

Heinz  bodies:  induced 

Hemoglot>in,  fetal 

Hemoglot)in,  fetal 

Hemolysin 

Heparin  assay 

Heparin  

Heparin-protamine  toleranoe 

Iron  stain,  blood  cells 

WtK  alkaline  phosphatase  .... 

RBC  mechanical  fragility  

Muramidase  

RBC  osmotic  fragility  

RBC  osrTK)tic  fragility  

Blood  platelet  aggregation  .... 


Ptiysi- 
cian 
work 

RVUs  3 


Practice 

expanse 

RVUs* 


0.00 

0.00 

0.45 

1.08 

0.94 

1.37 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

"  0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


practice 
RVUs 


0.00 

0.00 

0.22 

0.67 

0.48 

0.80 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

coo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.20 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Ttm 


0.00 

0.00 

0.02 

0.05 

0.04 

0.05 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Gtobal 
period 


0.00 

0.00 

0.69 

1.80 

1.46 

2.22 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.58 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Update 
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XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 
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XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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0 

N 

N 

N 

N 
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0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

0 

0 

0 

0 

0 
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0 

0 

0 
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0 

0 
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0 

0 

0 

0 

0 

0 

0 


'  All  OPT  oodM  and  dwcryon  copyright  1995  Am«ncan  Medicd  Association. 
'Copyn^  1994  Anwncar  Dental  Assooatioo.  All  nghts  res«rv«d  (D01 10-09999). 
*t  InacMai  RVUs  are  not  tised  lor  Medicare  payment. 
*' MkalM  raduclion  o(  PMdice  Expense  RVUs  as  a  rasull  o<  08RA  1 993. 


■  AH  CPT  oodaa  and  daacriplon  oopyrigM  1995  AflMhcan  Medical  AtaocMtfon. 
'Copfiiff*  1894  Amahcan  Oantri  Association  All  rights  reserved  (00110-09999). 
>«  Mdfcalaa  RVUs  are  not  used  tor  Medicare  payment 
* '  liiilralai  reduction  of  Pradica  Ejtpanae  RVUs  as  a  rasui  o(  OBRA  1 993. 


63300       Federal  Regiater  /  Vol.  60.  No.  236  /  Friday,  December  8,  1995  /  Rules  and  Regulations 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


86676 
86685 
65690 
ooGOS 
86607 
85610 
86611 
85612 
85613 
86636 
85651 
85662 
65660 
85670 
85675 
85706 
85730 
85732 
86810 


86000 

86003 
86006 

86021 
86022 
86023 
86038 

86030 
86060 
86063 
86077 
86078 
86079 
86140 
86147 
86156 
86156 
86157 
86160 
86161 
86162 
86171 
86185 
86215 
86225 
86226 
86235 
86243 
86255 
86255 
86256 
86256 
86277 
86280 
86287 


86290 
86291 
86293 
86295 
86296 
86299 
86302 
86303 
86306 
86308 


MOO 


26 


26 


26 


Status 


DescripHon 


Blood  piatetet  aggregation 

Blood  piateM  estimation  „.„ 

Plateiet  manual  count „ 

Platelet  count,  automated 

Platelet  neutralization  _ 

Prottwombtn  time  

Prottirombin  test  

Viper  venom  prottirombin  time 

Russell  viper  venom,  diluted  

Repdiase  test „ 

RBC  sed  rate,  nonauto 

RBC  sed  rate,  auto 

RBC  sidde  eel  test 

Throml)in  time,  plasma 

TNombin  time,  titer 

Ttvomboplastin  intiitxtion „„ 

Thromboplastin  time,  partial  

Thromboplastin  time,  partial  

Blood  viscosity  examination  „ 

Hematology  procedure  _„ 

Agglutinins;  febrile . 

Allergen  specific  IgE ^ 

AHergen  specific  IgE  . 

WBC  antibody  identification .. 

Platelet  antibodies  „..„ 

Immunoglobulin  assay ., 

Antinuclear  antibodies  

Antinuclear  antibodies  (ANA)  

Antistreptolysin  O  titer  

Antistreptolysin  O  saeen „ 

Physician  blood  bank  service 

Physician  blood  bank  service 

PtiyskJian  bkxxt  bank  service 

C-reactive  protein  _.....„*....„...... 

Cardiolipin  antibody 

Ctiemotaxis  assay  „ „ 

CoW  agglutinin  screen ,„ 

Cold  agglutinin,  titer 

Complement  antigen 

Complemen^nction  activity 

Complement,  total  (CH50) 

Complement  fixation,  each 

Counterimmunoelecti-ophoresis 

Deoxyribonuclease.  antibody 

DNA  antibody „ 

DNA  antibody,  single  strand 

Nuclear  antigen  antibody 

Fc  receptor 

Fluorescent  antibody;  screen  .. 

Fluorescent  antibody;  screen  

Fluorescent  antibody;Jiter  

Fluorescent  antibody;  titer  

Growth  hormone  antibody  

Hemagglutination  inhibition 

Hepatitis  B  (HBsAg) _„ 

Hepatitis  BC  antibody  test 

Hepatitis  BC  antibody  test _ 

Hejaatitis  BS  antibody  test  

Hepatitis  Be  antibody  test  .„ 

HeJDatitis  Be  antibody  test 

Hejjatitis  A  antitxxly  test 

Hepatitis  A  antibody  test 

Hepatitis  C  antibody  . 

Hepatitis  C  antibody  

Hepatitis,  delta  agent 

HeterophHe  antibodies 
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<  Al  CPT  codM  and  d8«cri|  ton  copyrigM  1995  Amwican  Madkal  AaaocMion. 
'Copyrt^  1994  AfiMricanpenW  Asaocialion.  All  nghts  reserved  (001 10-09999) 
)»  mdcMM  RVUs  «»  not  |Md  tor  MKtcare  payment 
« ■  Indicam  raduction  o(  Pi^dice  Ejipansa  RVUs  as  a  resuN  o(  OBRA  1 993. 


0.37 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.0O 
0.37 
0.94 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 

aoo 

0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 


Practice 
expense 
RVUs* 


Mal- 
practice 
RVUs 


020 
0.00 

aoo 

0.00 
0.00 
0.00 1 
0.00 

o.ra 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
o.w 
aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.30 

a34 

0.33 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.20 
0.00 
0.20 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 


0.01 
0.00 
0.00 

uoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

ao2 
ao2 
ao2 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.01 
0.00 

aoi 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

am 

0.00 
0.00 


Total 


0.58 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

b.oo 

0.69 
1.30 
0.72 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
•0.00 
0.00 
0.00 
0.58 
0.00 
0.58 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 
period 
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N 
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0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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0 

0 
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0 

0 

N 
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N 
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CPTV 
HCPCS2 


86309 

86310 

86311 

86313 

86315 

86316 

86317 

86318 

86320 

86320 

86325 

86325 

86327 

86327 

86329 

86331 

86332 

86334 

86334 

86337 

86340 

86341 

86343 

86344 

86363 

86359 

86360 

86376 

86378 

86382 

86384 

86403 

86406 

86430 

86431 

86485 

86400 

86610 

86580 

86585 

86586 

86588 

86590 

86592 

86593 

86602 

86603 

86606 


MOD 


86612 
86615 
86617 
86618 
86619 
86622 
86625 
86628 
86631 
86632 


86641 
86644 
86645 

86648 
86651 


26 


26 


26 


26 


Status 


X 

X 
X 
X 
X 
X 
X 
X 
X 
A 
X 
A 
X 
A 
X 
X 
X 
X 
A 
X 

^ 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

c 

A 
A 
A 
A 
C 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


t>escription 


Heterophite  antibodtes  . 

Hetero|}hile  antibodtes _ 

HIV  arrtigen  test 

lmmurK>assay,  infectious  agent 
Immunoassay,  infectious  agent 
Immunoassay,  tumor  antigen  ... 
Immunoassay,  infectious  agent 
Immunoassay,  infectious  agent 
Serum  immunoeledrophoresis  . 
Serum  Immunoelectrophoresis  . 
Other  immunoelectaophoresis  ... 
Other  immurK>electot)phoresis  ... 
Immunoelectrophoresis  assay  .. 
Immunoelectrophoresis  assay  .. 

ImmurKxfflusion _ 

ImmunodKfusion  ouchtertony  .... 

Immune  complex  assay _. 

Irrvnunofixation  procedure  

Immunofixation  procedure  

Insulin  antitxxlies _ 

IntrinsK  factor  antitx>dy  _ 

Islet  cell  antibody  .~ 

Leukocyte  histamine  release  ... 

Leukocyte  phagocytosis  ...„ 

Lymphocyte  ti-ansformation  

T  cells,  total  count  „ 

T  ceN  ratio  _. . 

Microsomal  antitx>dy  — 

Migration  inhit>itory  factor  

Neuto^alization  tesL  viral  — 

Nitrot)lue  tetrazolium  dye 

Partide  agglutination  test  „ 

Particte  agglutination  test  

Rheumatoid  factor  test  

Rheunmtoid  factor,  quant 

Skin  test,  candkia  ~ 

Coccidtoidomycosis  skin  test  ... 
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Histoplasmosis  skin  test 

TB  inb'adermal  test 

TB  tine  test  _ , 

Skin  test,  unlisted  

Streplocollus.  direct  screen  . 

Streptokinase,  antibody 

Bkwd  serotogy.  qualitative ... 
Btood  serotogy.  quantitetive 

AntirK>myces  anttoody  _ , 

Adenovirus,  arrtitxxly  

Aspergillus  antitx>dy  . — 

Bacterium,  antibody 

Blastomyces,  antibody  .~ 

Bordetella  antibody 

Lyme  disease  antibody 

Lyme  disease  antitxxly 

Borrelia  antibody 

Brucella,  antibody  

Campytobacter,  antibody  .... 

Candkla,  antibody 

Chtanrtycia.  antibody  — .... 
Chlamydia.  IgM,  antibody  ... 

Coccidnides,  antibody 

Q  fever  antibody  

Cryptocoocus  antibody  

CMV  antibody  

CMV  antibody,  IgM  

Diphtheria  antitx>dy 

Encephalitis,  antibody  ..~ 


<  A*  OPT  codas  wid  dMcripkn  copyiigM  1995  AmaricanMadk^  AssocMon. 
'CapfV*  1M4  AiTi«ftc»i  DanM  AssociaHon.  AH  ri^its  reserved  (00110-09990). 
*l  mdfctfas  RVUs  ar*  not  usad  tor  Madk^ara  payment 
«*  Mtoaias  raducHon  o(  PracUca  Expanse  RVUs  as  a  raauK  of  OBRA 1993. 


aoo 

0.00 
0.00 
0.00 

am 

0.00 
0.00 
0.00 

aoo 

0.37 
0.00 
0.37 
0.00 
0.37 

aoo 
aoo 
aoo 
aoo 

0.37 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 
0.00 


Practice 

experwe 

RVUs* 


0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
O.M 
020 
0.00 
020 
0.00 
020 

aoo 

0.00 
0.00 
0.00 
020 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

OM 
0.00 
0.00 
0.28 
0.30 
024 

ai9 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

o.w 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 

0.00 
0.00 


A 


practice 
~VUs 


OjOO 
0.00 
ODO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.00 
0.01 
0.00 
0.01 
0.00 
0.00 
0.00 

aoo 

0.01 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.02 
0.02 

ao2 

0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.58 

0.00 

0.58 

0.00 

0.58 

0.00 

0.00 

0.00 

0.00 

0.58 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.30 

0.32 

026 

020 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Qtobal 
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0 

0 

0 

0 

0 

0 

0 
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cptv 
hCpcss 


88663 
86663 


8B663 

IMIflil  1 


86671 
86674 
86677 
86682 

^6667 


B6WB 


86701 
86702 
86703 
86710 
86713 
86717 
86720 
86723 
86727 
86729 
86732 
86736 
86738 
86741 
86744 
86747 
86750 
86763 
86756 
86758 
86762 
86785 
86768 
86771 
86774 
86777 
86778 
86781 
86784 
86787 
86790 
86798 
86800 

86806 

86807 
86806 

86812 
86813 
86816 
86817 
86821 
86822 
86849 
86850 
86860 


MOO 


Status 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
IX 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Description 


EncephaMis,  antbody 
Eno0phaili8,  anltxxjy 
EncsphaMis,  aiitlxxiy 
EnlBfOvinjs,  anttedy  . 
Epstein-tMHT,  anybody 
Epatain-barr,  artibody 
Epatain-tMVT,  anitoody 
Frandsela  tuiarensit  . 

Fungus,  arflbody  

Qiardta  lanMia — 

Heiootnctsf  pylori  ..... 
Hakninth,  anltxidy  ..... 
Hemophilus  influenza- 

HTLV  I ; 

HTLV-II  „ : _.....^;.... 

HTLV/HIV  oonfinnaiory  test 

Hepatitis,  detta  agent 

llsfpss  simplex  test ..._....... 

Meipoo  simplex  test  ........... 


Hiv-2 '. '. 

HIV-l/Hrv^Tsingie  assay" 

Influenza  wus 

Lagionola  .»....._..._.....„„.. 


Leptospira 

Uslena  monocytogenes  ... 
LympI)  choriomeningitis  ». 

Lympho  venereum 

Mucormycosis .».. , 

Mumps  ........_...... 

Mycoplasma 

Neisseria  meningibdto 

Nocardte  ...; _ 

Parvovirus 

Protozoa,  not  elsewhare 

Respiratory  virus ...» 

Rotavirus  ~ „_......._„..„...., 

Rubeaa .: 

Rubeola  ....; . 

Om^OncI     >•■•>■•>•■•>•«•«■•>■•>••••■••••••■••••. 

T0t8nU8 »»»•...»••••••»... 

Toxoptasfns ».,»» , 

Toxoplasma,  IgM  „., 

Treponema  pallidum  oonAm)  „».. 

vsncaHa~zosi0v  •■•■*••■••••••*•••■•**•••■, 

Virxjs,  not  specified , 

Yersinia „..., 

Thyroglobulin  antibody 

Lymptwcytotoxicity  assay 

Lymphocytotoxicity  assay 

Cytotoxic  antibody  screermg  . 

Cytotoxic  antibody  screening  ...... 

HLA  typing.  A.  B,  or  C »> 

HLA  typina  A,  B,  or  C 

HLA  typing,  DR/DQ  .»_ >., 

HLA  typing.  DR/DQ , 

Lymphocyte  culture,  mbed 

Lymphocyte  culture,  primed  

Immunology  procedure  .....'. „.. 

RBC  antibody  screen 

RBC  anltoody  ekjtion 
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0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 


Practice 
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rus* 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.W 

aoo 
e.oo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
o.oa 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 

aoo 
aoo 

0.00 

o:oo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 


Total 


aoo 

0.00 

am 
aoo 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
ax 
ax 
0.x 
0.x 
o.x 
o.x 
0.x 
ax 
o.x 
o.x 
o.x 
0.x 
0.x 
0.x 
o.x 
ox 
ax 
ax 
o.x 
o.x 
0.x 
0.x 
0.x 
o.x 
0.x 

0.X 

0.x 
ax 
ax 
o.x 
o.x 
ax 
0.x 
0.x 
o.x 
ax 
o.x 
ax 

0.X 

o.x 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
*  XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


CPTV 
HCPCS2 


MOD 


86870 
86880 

86886 
86886 
868X 

86801 

869X 

80X1 

86903 

86904 

86905 

86906 

86910 

86911 

86915 

86920 

86921 

86922 

86927 

86930 

86931 

86932 

86940 

86941 

86945 

86950 

CXnyDO 

86970 

86971 

86972 

86975 

86976 

86977 

86978 

86985 

8o999 

87X1 

87003 

87015 

87040 

87045 

87060 

87070 

87072 

B7075 

87076 

87X1 

87082 

87083 

87084 

87085 

87086 

87X7 

87088 

87101 

87102 

871 X 

871X 

871X 

87110 

87116 

87117 

87118 

87140 

87143 

87145 


Status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

N 

N 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


RBC  antibody  identificalion  

Coomt)s  test _ 

Coomtjs  test « 

Autologous  blood  process  - 

Autologous  blood,  op  salvage 

Blood  typing,  ABO  „ 

Blood  typing.  Rh  (D) 

Blood  tyjsing,  antigen  screen r. 

Blood  typing,  patient  serum . 

Blood  tyjsing,  RBC  antigens  . 

Blood  typing,  Rh  phenotype  

Blood  typing,  paterrtity  test 

Blood  typing,  antigen  system  

Bone  marrow  -... 

Competibiity  test  ..„ _ 

Compatibility  test ~_ 

Compatftxlity  test  .... — 

Plasma,  fresh  frozen 

Frozen  blood  prep  

Frozen  t)lood  ttiaw ~ 

Frozen  blooA.  freeze/lhaw — 

HenfX>lysins/agglutinins  auto 

Hemolysins/agglutinins  

Blood  product/irradtetfion 

LeuKacyte  transfusion 

Pooling  blood  platelets  

RBC  pretreatment 

RBC  pretreatment «._. _.... — ... 

RBC  pretreatment 

RBC  pretreatmen*,  serum 

RBC  pretreatment,  serum _ — 

RBC  pretreatment,  serum 

RBC  pretreatment,  serum 

SpHt  blood  or  products _ — 

Transfusion  procedure 

Small  animal  inoculation ,. 

SmaH  animal  IrKxsulation 

Specimen  corKentration  

Blood  culture  for  bacteria 

Stool  culture  for  bacteria  ~ „ 

Nose/throat  culture,  bacteria  

Culture  specimen,  bacteria 

Culture  of  specimen  t>y  kit 

Culture  specimen,  bacteria 

Bacteria  identification _ 

Bacteria  culture  screen 

Culture  of  specimen  t>y  kit 

Culture  of  specimen  tf/  kit „ 

Culture  of  specimen  by  kit 

Culture  of  specimen  by  kit 

Urine  culture,  colony  count 

Urine  t>acteria  culture  — 

Urine  becteria  culture  _..... — ... — ..... 

Skin  fungus  culture * 

Fungus  isolatkjn  culture 

Bkxx]  fungus  culture _ — 

Fungus  identification 

Mycoplasma  culture 

Culture,  chlamydia  - 

Mycobacteria  culture , ~ 

Myoobecteria  culture 

Mycobacteria  identifnation  . 

Culture  typing,  fluorescent „.' 

Culture  typing,  GLC  mettx>d 

Culture  typing,  pttage  method  
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PractRe 


O.X 
OX 
O.X 

0.x 

O.X 
O.X 
O.X 
O.X 
O.X 
O.X 

0.x 
0.x 

O.X 
O.X 

0.x 

OJOO 

0.x 
o.x 
o.x 
o.x 
0.x 

OJOO 

o.x 
o.x 
o.x 
o.x 
0.x 
o.x 
o.x 
o.x 
0.x 
o.x 
o.x 
0.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ax 

0.X 

ax 
0.x 
0.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
0.x 
o.x 
0.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ax 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 


Mal- 

practKe 

RVUs 


o.x 
o.x 
0.x 

0.X 

0.x 

o.x 

0.x 

o.x 

0.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

ax 

o.x 

o.x 

ax 

ax 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.do 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

ax 

ax 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

0.x 

0.x 


Total 


o.x 
o.x 
ax 
0.x 
0.x 
ax 
o.x 
o.x 
o.x 
•  o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ax 
o.x 
ax 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ax 
ax 
ax 
o.x 
o.x 
o.x 
o.x 
o.x 
ax 
o.x 
ax 
0.x 
o.x 
o.x 
o.x 
o.x 
o.x 
ax 
o.x 
o.x 
0.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 
o.x 


Gtobal 
period 


o.x 

o.x 

o.x 

o.x 

o.x 

ax 

o.x 

o.x 

ax 

o.x 

o.x 

o.x 

ax 

o.x 

o.x 

o.x 

o.x 

ax 

o.x 

o.x 

ax 

o.x 

o.x 

o.x 

ax 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

ax 

o.x 

o.x 

o.x 

o.x 

o.x 

ox 

ax 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

ax 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

ax 

o.x 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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CPTV 
HCPCS2 


87U7 
87151 
87156 
87158 
87183 
87184 
87164 
87166 
87174 
87175 
87178 
87177 
87178 
87179 
87181 
87184 
87188 
87187 
87188 
87190 
87192 
87197 
87206 
87206 
87207 
87207 
87208 
87210 
87211 
87220 
87230 
87250 
87252 
87253 
87999 
88000 
88006 
88007 
88012 
88014 
88016 
88020 
88025 
88027 
88028 
88029 


88037 
88040 
8aA5 


88104 
88104 
88104 
88106 
88106 
88106 
88107 
88107 
88107 
88106 
88108 
88108 
88125 
88125 
88125 


MOO 


26 


26 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


- 


Descriplipn 


Culture  typing,  serologic  ^ 

CuMure  typing,  serologic 

CuNure  typing.  preclpiMii , 

Culture  typing,  aditod  method 
Special  microiMology  cJture  .. 

Oaik  Md  exwninelion 

Oaifc  told  examinaiion 

Oaifc  told  examinalion  .... 

Endotoxin,  tiacteiial  .~...«. 

Assay,  endotoxin,  t)acterial . 

Endotoxin,  badenal „. 

Ova  and  parasites  smears 

MKreoe  KionHwi.  iiiioii „, 

MwretM  identificalion  ............. 

AnAiolic  sensitivity,  eacti 

Antibiotic  sensitivity,  each ...... 

Anttiiotic  sensitivity,  MIC 

Antt)iotic  sensitivity,  MBC 

Antt>iotic  sens^ivity,  each 

TB  aniibiotie  serai^vity  

AnIUotic  sensitivity,  each ...... 

Bactericidal  level,  serum  ...... 

Smear,  stain  &  interpret ._. 

Smear,  stain  &  interpret 

Smear,  stain  &  interpret „„ 

Smear,  stain  &  interpret __ 

Smear,  stain  &  interpret 

Smear,  stain  &  irterpret .._...... 

Smear,  stain  &  interpret 

Tissue  exam  for  fungi 

Assay,  toxin  or  antitoxin  

Virus  inoculation  for  test 

Virus  inocuialion  for  test 

Virus  inoeulatton  for  test 

Mlcrot)iology  procedure  

Autopsy  (necropsy),  gross  . 

Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  gross 

Autopsy  ^wcropsy),  gross 

Autopsy  (necropsy),  complete 
Autopsy  (necropsy),  complete 
Autopsy  (necropsy),  complete 
Autopsy  (necropsy),  complete 
Autopsy  (necropsy),  complete 

Limited  autopsy 

Limited  autopsy 

Forensic  autopsy  (necropsy)  .. 
Coroner's  autopsy  (necropsy) . 
Necropsy  (autopsy)  procedure 

MtaDscopic  exam  of  cells 

Microscopic  exam  of  cells 

Microscopic  exam  of  ceHs 

Microscopic  exam  of  ceHs 

Microscopic  exam  of  ceHs 

Microscopic  exam  of  ceHs 

Microscopic  exam  of  ceUs 

Microscopic  exam  of  ceUs 

Microscopic  exam  of  ceHs 

Cytopathology 

Cytopalhology ., 

Cyteprthology 

Forensic  cytopalhology 

Forensic  cytopattx)logy 

Forensic  cytopathology 


Physi- 
eien 

RVUs  a 


<  M  CPr  6ed«  and  dMolieDn  oopyrfghl  1986  AnMrican  MHtMl  Assodtfion. 
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I  raducton  or  Pr^dM  Expana*  RVUt  as  •  iwuR  of  OSRA  I9e3. 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

a37 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.56 
0.56 
0.00 
0.56 
0.66 
0.00 
0.76 
0.76 
0.00 
0.56 
0.56 
0.00 
0.26 
0.26 
0.00 


rtaiM  nil  II   I 

rracace 
expense 
Pivus* 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.20 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.20 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.44 

0.23 

021 

0.37 

0.20 

0.17 

0.47 

0.24 

0.23 

0.47 

0.24 

0.23 

0.11 

0.07 

0.04 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

om 

0.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.01 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.04 
0.02 
0.02 
0.03 
0.01 
0.02 
0.04 

a.02 

0.02 
0.04 
0.02 
0.02 
0.00 
0.00 
0.00 
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0.00 
0.00 
0.00 

aoo 

OJOO 
0.58 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
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0.00 
0.00 
0.00 

a58 

0.00 
0.00 

aoo 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

o.oa 

0.00 
0.00 
0.00 
0.00 
1.04 
0.81 
0.23 
0.96 

a77 
ai9 

1.27 
1.02 
0.25 
1.07 
0.82 
0.25 
0.37 
0J36 
0.04 
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Description 


Sex  chromatin  identificalion 

Sex  chromatin  identification 

Cytopathology.  pap  smear 

Cytopathology  interpretation _ 

Cytopattwiogy  interpretation 

Cytopathology,  pap  smear 

TBS  smear  (t)ettiesda  system)  — 

TBS  smear  (bethesda  system) 

TBS  smear  (t>ethesda  system)  ...„ 

Cytopathology « -.... 

Cytopalhology 

Cytopathology  

Cytopalhology 

Cytopattx>logy - 

Cytopathology 

Cytopathology,  extensive ~.... 

Cytopathology,  extensive 

Cytopethology,  extensive — 

Fine  needle  aspiration „. 

Fine  needle  aspiration  .. — 

Fine  needle  aspiration 

Fine  needle  aspiration 

Fine  needle  aspiration  .„ ~. 

Fine  needle  aspiration 

Evaluation  of  smear 

Evaluation  of  snrwar 

Evaluation  of  smear 

Interpretation  of  smear  ~ 

Interpretation  of  smear  

Interpretation  of  smear  

CeN  maiKer  study 

Cell  marker  study ~ 

CeN  marker  study 

Cell  marker  study >~ 

CeH  marker  study — 

Cel  marker  study — 

Cytopelhofogy  procedure ~. 

Cytopathotogy  procedure 

Cytopethology  procedure 

Tissue  culture,  lymphocyte 

Tissue  culture,  skin/t>iopsy 

Tissue  culture,  placenta 

Tissue  culture,  txine  marrow  

Tissue  culture,  other  

Chromosome  analysis  

Chromosome  analysis  

Chromosome  analysis  .„ 

Chromosome  analysis:  5  cells  .... 
Chronx>some  analysis:  5  cells  .... 
ChronxKome  count:  15-20  ceHs 
Chromosome  analysis:  45  cells  .. 
Chromosome  analysis:  placent  .. 
Chromosome  analysis:  amniotic . 
Chromosome  karyotype  study  .... 

Chromosonw  t>anding  study 

Chromosome  count  additional  ... 
Chromosome  study:  additional  ... 

CytogenetK  study  

Surg  path,  gross  

Surg  path,  gross » 

Surg  path,  gross  

Tissue  exam  by  pattiokigist 

Tissue  exam  t>y  pathotogist 

Tissue  exam  by  pathotogist 

Tissue  exam  t>y  pathologist 

Tissue  exam  t>y  pathotogist 
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expense 
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0.00 
0.00 
0.00 
0.00 
0.42 
0.00 

aoo 

0.00 
0.42 
0.50 
0.50 
0.00 
0.50 
0.50 

aoo 

0.76 
0.76 
0.00 
0.50 
0.50 
0.00 
1.05 
1.05 
0.00 
0.60 
0.60 
0.00 
1.08 
1.08 
0.00 
0.36 
0.36 
0.00 
a77 
0.77 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.08 

ao8 

0.00 

ai3 
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0.00 
0.22 
0.22 
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0.00 
0.00 
0.00 
0.00 
0.32 

aoo 

0.00 

aoo 

0.32 
0.33 

ai7 
ai6 
a38 

0.20 

ai9 

0.79 
0.41 
0.38 

a99 

0.52 
0.47 
1.35 

a7i 

0.64 
0.71 
0.36 
0.35 
0.87 
0.45 
0.42 
0.33 

ai7 
ai6 

0.89 
0.45 
a44 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
•0.20 

•aio 
aio 

•0.40 
•0.17 
023 
•0.61 
•028 
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0.00 
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0.04 
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0.09 
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0.03 
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0.03 
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0.03 
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0.07 
0.03 
0.04 
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0.00 
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0.01 
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0.04 
0.02 
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0.04 
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0.00 
0.00 
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0.00 
0.00 

o.w 
a78 

0.86 
0.68 

ai8 

0.92 

0.71 

021 

1.60 

120 

0.40 

1.58 

1.07 

0.51 

2.49 

1.81 

0.68 

1.36 

0.99 

0.37 

2.00 

1.56 

0.44 

0.72 

0.54 
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1.73 
1.25 
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Oescnption 


Tissue  exam  by  pathologist .... 
Tissue  exam  trf  patttologist .... 
Tissue  exaffl'tiy  pattwlogist  .... 
Tissue  exam  by  pathologist  .... 
Tissue  exam  by  pathologist .... 
Tissue  exam  by  pathologist  .... 
Tissue  exam  by  pattwlogist  .... 
Tissue  exam  by  pathologist  .... 
Tissue  exam  by  pathologist  .... 
Tissue^exam  t^  pathologist  .... 

Oeetfcify  tissue ~.. 

Decalcify  tissue w. 

Decalcify  tissue _.»... 

Special  stains 

Special  stains 

Special  stains > 

Special  stains 

Special  stains >~^ 

Special  stains — 

I  Mrtochemlcal  stain :. 

I  Kslochemical  stain  ................ 

Hislochemical  stain ,'. 

Chemical  histochemistry 

Chemical  histochemistiy  .» 

Cttemical  histoctiemistfy 

Enzyme  hMochemistry 

Enzyme  histochemistry 

Enzyme  Nsloctiemistry 

Microsiide  consultation  

Micfoside  consultation  

Microsiide  consultation  

MicrosMe  consultation 

Comprehensive  review  of  data 
Pathology  consult  in  surgery  . 
Pathology  consult  in  surgery  . 
Pathology  consult  in  surgery  . 
Patfwlogy  consult  in  surgery  . 
Pathology  consult  in  surgery  . 
Pathology  consult  in  surgery  . 
Pathology  consult  in  surgery  . 

hnmunocylochemistry 

Immunocyloctiemistry _. 

Immunocytochemistry  ._..„.._. 

Immunolluorescent  study 

InwnjrwNuorescent  study 

Immunofluorescent  study 

Immunofluorescent  study 

Immunofluorescent  study 

ImmurKrfkiorescent  study 

Electron  microscopy  

Electron  microscopy  „... 

Electron  microscopy 

Scanning  electron  microscopy 
Scanning  electron  microscopy 
Scanning  electron  microscopy 

Analysis,  skeletal  muscle 

Analysis,  skeletal  muscle 

Analysis,  skeletal  muscle 

Analysis,  nerve  „ 

Analysis,  nerve  

Analysis,  nerve  

Analysis,  tunwr  .„.. 

Arialysis,  tumor  ^«...._..>... 

Analysis,  tumor  _ 

Nerve  leasing  preparations  ... 
Nen/e  teasing  prepcuations  ... 
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0.00 
1.59 
1.58 
0.00 
2J28 
2.28 
ODO 
0.24 
0.24 
0.00 
0.54 
0.54 

aoo 

024 
024 
0.00 
0.45 
0.45 
0.00 
0.42 
0.42 
0.00 
0.53 
0.53 
0.00 
1.30 
1.35 
1.35 
0.00 
222 
0.67 
1.19 
1.19 

aoo 

0.59 
0.59 

aoo 
a86 

0.85 
OJOO 
0.86 
0.86 
0.00 
0.86 
0.86 
0.00 
1.51 
1.51 
0.00 
076 
a76 
0.00 
1.85 
1.85 
0.00 
3.02 
3.02 
0.00 
2.82 
2.82 
0.00 
2.17 
Z17 
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0.33 
1.03 
0.53 
0.50 
152 

a78 

0.74 

^S2 
0.99 
0.93 
021 
0.11 

aio 

026 

ai4 
ai2 

021 
0.11 

aio 
a62 

0.35 
027 
024 
0.12 
0.12 
0.49 
026 
023 
041 
072 
0.39 
0.33 
0.47 
0.37 
1.10 
036 
0.54 
0J6 
029 
027 
0.64 
0.33 
a31 
0.58 
031 
027 
0.42 

ai5 

027 
228 
1.19 
1.09 
1.55 
0.79 
076 
1.74 
0.92 
0.82 
2.66 
1.39 
127 
2.32 
1.16 
1.16 
1.97 
1.00 
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0.06 
a04 
004 
0.12 
0.06 
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0.01 
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029 
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Deecription 


Nerve  teasing  preperalions 

Tissue  hybridisation 

Tissue  hybridoatton  ...__ 

Tissue  hybridoation „.. 

Pralein,  western  fatol  tissue 
Protein,  western  bk>t  tissue 
Protein  analysis  w/probe 
Protein  analysis  v«/prot)e 


Surgnal  palhotogy  procedure 

Surgical  palhotogy  procedure  . — 

Surgical  palhotogy  procedure 

Body  fluid  cell  count  

Body  fluid  cell  count 

Exam,  synovial  fluid  crystals 

Exam,  synovial  fluid  crystals 

Sample  intestinal  contents 

Sample  intestinal  contents 

Specimen  fat  stain 

Sample  stomach  contents 

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents 

Sample  stomach  contents  

Sample  stomach  contents  

Exam  feces  for  meat  fibers  .... — 

Nasal  smear  for  eosinopttils 

Fertilization  of  oocyte 

Semen  analysis  — 

Semen  ar^sis  _ 

Semen  analysis  

Sperm  antiMdy  test ~ 

Sperm  evaluation  test 

Evaluation,  cervical  mucus  

Sputum  specimen  collection 

Exam  feces  for  starch 

Collect  sweat  for  test 

Water  load  test  

Pathology  lab  procedure  . — 

Pattwtogy  lab  procedure _.. 

Pathology  lab  procedure 

DTaP  immunization  

DTP  immunization  „ 

DT  immunization 

Tetanus  immunization 

Mumps  immunization 

Measles  immunization 

Rubella  immunization  ..w „. 

MMR  vims  immunization  

Measles-rut>ella  Immunization  ... 
Rubella  &  mumps  immunization 

Comt)ined  vaccine  

Combined  vaccine  

Oral  poMovirus  immunization  — 

Poliomyelitis  immunization 

Typtwkj  invnunization 

Chicken  pox  vaccine „ 

YeUow  fever  imnxjnization 

Tdimmunization  ~. 

Diphtheria  immunization  

DTP/HIB  vaccine  

Dtap/hib  vaccine  ^ 

Influertza  immunization 

CfK>lera  immunization 

Rabies  immunization  

Plag^  immunization  : 

BCG  immunization _ 
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'  AH  OPT  codes  and  deecjlptors  oopyriBhi  1996  American  Madtal  AaaodMion. 
'Copift^  1904  American  Denial  AseocMion.  All  rights  raeen«d  (00110-09999). 
>*  mdcstas  RVUs  are  not  used  for  Medtoare  payment 
4 '  Indicaies  reduction  of  Practice  Expense  RVUs  as  a  rssiM  of  OeRA  1993. 


Practice 
expenee 
RVUs* 


0.00 
0.93 
0.93 
0.00 

aoo 

0.37 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.60 
0.50 
0.00 
0.45 
019 
0.79 
021 
0.94 
085 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


practice 
RVUs 


097 
a75 
0.38 
037 
0.00 
020 

aoo 

020 
ODO 
OOO 
0.00 
0.00 
0.00 
0.00 
020 
0.42 
0.39 
0.00 
0.41 

ai9 

0.58 
022 
0.]B1 
0.73 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.39 

aoo 

0.43 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 


Total 


Qtobal 
period 


0.06 
0.05 
0.03 
0.02 
0.00 
0.01 
0.00 
0.01 

aoo 
ooo 
aoo 

0.00 
0.00 
0.00 
0.01 
0.03 
0.03 
0.00 
0.03 
0102 
0.04 
0.02 
0.07 
0.06 
0.00 

aoo 

0.00 
0.00 

ooo 

0.00 

aoo 

0.00 
0.00 
0.03 
0.00 
0.03 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 


1.03 

1.73 

1.34 

039 

0.00 

0.58 

0.00 

058 

0.00 

0.00 

0.00 

0.00 

0.00 

O.X 

058 

1.06 

0.92 

0.00 

0.89 

0.40 

1.41 

0.45 

1.82 

1.64 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.42 
0.00 
0.46 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 


Update 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


N 

N 

N 

N 

0 

N 

0 

N 

N 

N 

N 

0 

0 

0 

N 

N 

N 

0 

N 

N 

N 

N 

N 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

0 

N 

0 

N 

N 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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CPTV 
HCP(S2 


90730 

90731 

90732 

90733 

90736 

90737 

90741 

90742 

90744 

90745 

90746 

90747 

90749 

90780 

90781 

90782 

90783 

90784 

90788 

90790 

90601 

90620 

90625 

90630 

90835 

90641 

90842 

90643 

90644 

90645 

90646 

90647 

90649 

90653 

90665 

90657 

90862 

90870 

90671 

90680 

90882 

90887 


90900 
90902 

90904 
90906 
90906 

90910 
90911 
90915 
90918 
90919 
90920 
90021 
90922 
90923 
90924 
90925 
90935 
90937 
90945 
90947 


90993 


mod 


4*fl*iff 


'MCPToodMwd 
'Copyrtgm  1904  ARMriean 
**  IndcMM  RVIM  «•  nol 

101 


Description 


Hepatitis  A  vaccine 

HepeHtis  B  wmunization 

Pneumococcal  invnunizalion  .. 
Meningococcal  immunization  .. 

Encephaitis  vims  vaccine  

Influenza  B  immunization  

Passive  immunization,  ISG 

Speciai  passive  immunization . 
Hepatitis  B  vaccine,  under  1 1 

Hepatitis  B  vaccine.  11-19 

Hepatitis  B  vaccine,  over  20  ... 

Hepatitis  B  vaccine,  iN  pat 

Immunization  procedure 

IV  infusion  therapy,  1  hour  

IV  infusion,  addttional  hour  ..... 

Infection  (SCV(IM) 

Injection  (lA) 

Injection  (IV) „.. 

Injection  of  aniibiolic 

Therapeutic/dng  Injection 

Psychiatric  interview 

Diagnostic  interview 

Evaluation  of  tests/recoids 

Psychologicai  teeing  

Special  interview 

Psychottierapy  

Psychotherapy,  75-80  min.  .._ 

Psychotherapy,  20-30  min 

Psychotherapy,  45-50  min 

Medteal  psychoanalysis _. 

Special  farnily  Itwrapy 

Special  family  ttierapy  „. 

Special  family  therapy  

Special  group  therapy „. 

IndMdual  psychotherapy  

Special  group  therapy 

Mednation  management  

Electroconvulsive  thers^ 

Electroconvulsive  therapy 

MedKal  hypnottierapy 

Environmental  manipulation  .... 

Consultation  with  family 

Preparation  of  report , 

Psychiatric  service/ltierapy  . 

Biofeedback,  electromyogram  . 
Biofee(t)ack,  nerve  impulse  .... 
Biofeedback,  bkx>d  pressure  ... 

Biofeedback.  bk>od  fk>w „. 

Biofeedbeck,  brain  waves 

Bk>feedback,  ocutogram  „. 

Anorectal  biofeedback  

Biotoedback.  unspecified 

EBRD  related  sennces,  month 
ESRD  related  services,  month 
EBRD  related  services,  month 
ESRD  related  services,  month 
ESRD  related  services,  day  .... 

Esrd  related  services,  day 

Esrd  related  services,  day  

Esrd  related  services,  day  

Hemodelysis,  one  evaluatkm  .. 
Hemocialysis,  repeated  eval.  .. 

Dialysis,  one  evaluation 

Dialysis,  repeated  eval 

Dialysis  training/complete  . 

Dialysis  training/incomplete  ..„. 
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» capyKgM  1986  Aniahcan  Msdical  AsMoaliai. 
OM*  AsMOMIon.  Ml  righlt  reaarved  (D011 0-O0999). 
I  tor  MKticara  paytnant 
I  Ej^ama  RVUs  as  a  faauK  (X  OeRA  1993. 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.21 
2.27 

«0.97 
0.00 
2.84 
0.00 
2.76 
1.11 
1.73 
1.79 
1.83 
2.21 
0.59 
0.43 
1.82 
0.43 
0.95 
1.88 
2.72 
2.19 
0.00 

«1.48 
0.00 
0.00 
0.89 
0.89 
0.89 
0.89 
0.89 
0.89 
2.15 
0.89 

11.18 
8.54 
7.27 
4.47 
0.37 
0.28 
0.24 
0.15 
1.22 
2.11 
1.28 
2.16 
0.00 
0.00 


Practice 

lense 
'Us* 


0X» 
0.00 

o:oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.06 
0.53 
0.10 
0.30 
0.45 
0.11 
0.00 
0.67 
0.38 
0.31 
0.00 
0.50 
0.00 
1.05 
0.35 
0.54 
0.41 
0.62 
0.56 
0.26 
0.26 
0.59 
0.15 
0.37 
0.55 
0.83 
0.64 
0.00 
0.33 
0.00 
0.00 
0.90 
0.63 
0.35 
1.60 
0.86 
0.67 
1.13 
0.76 
2.19 
2.19 
2.19 
2.19 
0.07 
0.07 
0.07 
0.07 
1.49 
•2.66 
157 
2.09 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.08 

0.04 

0.01 

0.03 

0.04 

0.01 

0.00 

0.09 

0.05 

0.04 

0.00 

0.07 

0.00 

0.15 

0.05 

0.08 

0.05 

0.06 

0.06 

0.03 

0.03 

0.09 

0.02 

0.05 

0.08 

0.13 

0.07 

0.00 

0.04 

0.00 

0.00 

0.08 

0.05 

0.03. 

0.11 

0.06 

0.10 

0.27 

0.06 

0.14 

0.14 

0.14 

0.14 

0.01 

t).01 

0.01 

0.01 

0.10 

0.18 

0.08 

0.14 

0.00 

0.00 


Total 


0.00 
0.00 
0.00 
0.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.14 
057 
0.11 
0.42 
0.49 
0.12 
0.00 
2.97 
2.70 
1.32 
0.00 
3.41 
0.00 
3.96 
1.51 
2.35 
2.25 
2.53 
2.87 
0.88 
0.72 
2.50 
0.60 
1.37 
2.51 
3.68 
2.90 
0.00 
1.85 
0.00 
0.00 
1.87 
1.57 
1.27 
2.60 
1.81 
1.66 
3.55 
1.71 
13.51 
10.87 
9.60 
6.80 
0.45 
0.36 
0.32 
0.23 
2.81 
4.94 
2.63 
4.39 
0.00 
0.00 


Gtobel 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
XXX 
XXX 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

N 

N 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

0 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

P 

P 

P 

P 

P  ■ 

P 

P 

P 

N 

N 

N 

N 

0 

0 


CPTV 
HCPCS2 


90997 
90999 

91000 
91000 
91000 
91010 
91010 
91010 
91011 
91011 
91011 
91012 
91012 
91012 
91020 
91020 
91020 
91030 
91030 
91030 
91032 
91032 
91032 
91033 
91033 
91033 
91052 
91052 
91052 
91055 
91055 
91055 
91060 
91060 
91060 
91065 
91065 
91065 
91100 
91105 
91122 
91122 
91122 
91299 
91299 
91299 
92002 
92004 
92012 
92014 
92015 
92018 
92019 
92020 
92060 
92060 
92060 
92065 
92065 
92065 
92070 
92081 
92061 
92081 
92082 
92082 


MOD 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 

26 
TC 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


Status 


A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
C 
C 
A 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Hemoperfusion _ 

Dialysis  procedure  „ 

Esophageal  intubatk)n 

Esophageal  intubation 

Esophageal  intut>ation  

Eso|3hagus  motility  study 

Esophagus  motility  study 

Esojshagus  motility  study 

Esophagus  motility  study 

Esophagus  motility  study 

Esophagus  motlity  study 

Esophagus  motiiity  study 

Esophagus  motility  study 

Esophagus  mottlity  study 

Esophagogastric  study 

Esophagogastric  study  

Esophagogastric  study  

Ackl  perfusk>n  of  esophagus 
Ack)  perfusion  of  esophagus 
Ackl  perfusion  of  esofahagus 
Esophagus,  ackl  reflux  test  .. 
Esophagus,  ackl  reflux  test  .. 
Esojshagus,  ackl  reflux  test  .. 

Prolonged  ackl  reflux  test 

Prolonged  ackl  reflux  test 

Protonged  ackl  reflux  test 

Gastric  analysis  test  

Gastric  analysis  test  

Gastric  analysis  test 

Gastric  intut>atk)n  for  smear  . 
Gastric  intubatk>n  for  smear  . 
Gastric  intubatk>n  for  smear  . 

Gastric  saline  toad  test 

Gastric  saline  load  test 

Gastric  saline  toad  test 

Breath  hydrogen  test 

Breath  hydrogen  test  

Breath  hydrogen  test  

Pass  intestine  bleeding  tube 
Gastric  intut>atton  treatment  . 

Anal  pressure  record  

Anal  pressure  record  

Anal  pressure  record 

Gastroenterotogy  procedure  . 
Gastroenterotogy  procedure  . 
Gastroenterotogy  procedure  . 

Eye  exam,  new  patient 

Eye  exam,  new  patient  ........ 

Eye  exam  established  pit 

Eye  exam  &  treatment 

Refractton 

New  eye  exam  &  treatment  ., 

Eye  exam  &  treatment 

Special  eye  evaluatton 

Special  eye  evaluatton 

Special  eye  evaluatton 

Special  eye  evaluatton 

Orttx)ptK/pleoptk;  training 

OrttK)ptK/pleoptk:  training 

Orttwptic/pleoptk:  training 

Fitting  of  contact  lens  

Visual  fieto  examinatton<s) .... 
Visual  fiekl  examination(s)  .... 
Visual  fiekl  examinatton<s)  .... 
Visual  fieto  examinatton(s)  .... 
Visual  fieto  examinattor><s) .... 
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<  Al  CPT  codas  and  daicnplors  copyright  1995  American  Medical  Association. 
'CopyrtgM  1994  Ainafican  Denial  Association.  All  nghts  reserved  (D011O-O9999). 
**  Indtoatas  RVUs  aia  not  used  tor  Medicare  payment 
"  Indicates  raductton  o(  Practca  Expanse  RVUs  as  a  result  of  OBRA  1993. 


1.84 
0.00 
0.99 
0.99 
0.00 
1.65 
1.65 
0.W 
1.98 
1.98 
0.00 
1.92 
1.92 
0.00 
1.89 
1.89 
0.00 
1.20 
1.20 
0.00 
1.59 
1.59 
0.00 
1.71 
1.71 
0.00 
1.71 
1.71 
0.00 
1.28 
1.28 
0.00 
0.45 
0.45 
0.00 
0.45 
0.45 
0.00 
1.08 
0.37 
1.77 
1.77 
0.00 
0.00 
0.00 
0.00 
1.01 
1.61 
0.82 
1.06 
«0.38 
1.51 
1.31 
0.37 
0.50 
0.50 
0.00 
0.37 
0.37 
0.00 
0.70 
0.36 
0.36 
0.00 
0.44 
0.44 


*2.35 
0.00 
0.66 
0.59 
0.07 
2J2B 
1.50 
0.78 
2.66 
1.68 
0.98 
3.12 
2.02 
1.10 
2.50 
1.77 
0.73 
0.56 
0.35 
0.21 
1.96 
1.25 
0.71 
2.97 
1.69 
1.28 
0.82 
0.50 
0.32 
0.80 
0.51 
0.29 
0.71 
0.50 
0.21 
0.83 
0.49 
0.34 
0.56 

•0.46 
1.73 
1.06 
0.67 
0.00 
0.00 
0.00 
0.49 
0.57 
0.44 
0.54 
0.32 
0.47 
0.47 
0.29 
0.39 
0.21 
0.18 
0.36 
0.20 
0.16 
1.20 
0.32 
0.17 
0.15 
0.49 
0.30 


Mal- 

practtoe 

RVUs 


0.16 
0.00 
0.06 
0.05 
0.01 
0.17 
0.11 
0.06 
0.18 
0.11 
0.07 
0.23 
0.15 
0.08 
0.18 
0.12 
0.06 
0.05 
0.03 
0.02 
0.16 
0.10 
0.06 
0.25 
0.14 
0.11 
0.07 
0.04 
0.03 
0.06 
0.04 
0.02 
0.06 
0.04 
0.02 
0.05 
0.03 
0.02 
0.05 
0.04 
0.22 
0.13 
0.09 
0.00 
0.00 
0.00 
0.02 
0.02 
0.02 
0.02 
0.02 
0.03 
0.03 
0.01 
0.02 
0.01 
0.01 
0.01 
0.01 
0.00 
0.06 
0.01 
0.01 
0.00 
0.02 
0.01 


Total 


4.35 
0.00 
1.71 
1.63 
0.06 
4.10 
3.26 
0.84 
4.82 
3.77 
1.05 
5.27 
4.09 
1.18 
4.57 
3.78 
0.79 
1.81 
1.58 
0.23 
3.71 
2.94 
0.77 
4.93 
3.54 
1.39 
2.60 
2.25 
0.35 
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ViMial  IWd  axaminaliorKt) 

Viaual  Md  amrtnaioiXs) 

ViMl  Md  axaminaiorKB) ~ 

Serial  tononwey  6xani(8)  . — ..... 
Tonography  A  eye  evahjolion  ... 
WaiBf  provocation  tofiography  . 
Glaucoma  pravocalive  iMli  .... 

Special  eye  exam,  initial 

Special  eye  exam,  subeequent 

Eye  exam  xMlhphotoe  ...» 

Eye  exam  with  photos 

Eye  exam  wNh  photoe 

Eye  exam  with  pholoe  

Eye  exam  with  photos 

Eye  exam  with  photos  

Eye  exam  with  photos  

Ophlhalnioicopy/dynamometn^ 

Eye  musde  evaluation 

Eye  muede  evaluation 

Eye  muscle  evaluation 

Electro-oculooraphy _ 

Etedro-oculography — 

Elactro-ocutography 

Electroretinography  ....... 

Electroretinogrephy  _.._....„....._ 

EiectrofetinoQraphy  _........ 

Special  eye  evaluation 

Special  eye  evaluation  ..„: 

Special  eye  evaluation 

Cotor  vision  examination  

Color  vision  examination  _ , 

Color  vision  examination 

Dark  adaptation  eye  exam 

Dari(  adaptation  eye  exam 

Daik  adaptation  eye  exam , 

Eye  photography 

Eye  photography 

Eye  photography „ „ 

Internal  eye  ptwtagraphy 

Internal  eye  photography 

(ntemal  eye  photography 

Internal  eye  photography 

Contact  lens  fitting 

Contact  lens  fitting ._ 

Contact  lens  fitting 

Contact  lens  fitting 

Prescription  of  contact  lens  . 

Prescription  of  contact  lens  

Prescription  of  contact  lens 

Prescription  of  contact  lens  

ModHiCation  of  contact  lens  ..... 
Replacement  of  contact  lens  _. 

Fitttr^  of  artificial  eye 

Fitting  of  artificial  eye 

Fining  of  spectacles  ..._ 

Fitting  of  spectacles 

Fitting  of  spectacles  ...„._ 

Special  spectacles  flttino „ 

Special  spectacles  fitting  

Special  spectacles  fitting  „. 

Special  spectacles  fitting „.. 

Eye  prosthesis  service „.... 

Repair  &  adjust  spectacles  — 

Repair  &  ac^ust  spectacles 

Sifsply  of  spectacles 
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Description 


Supply  of  contact  tenses  

Supply  of  k>w  vision  aids 

Supply  of  artificial  eye 

Sujsply  of  spectacles 

Supjjly  of  contact  lenses  

Eye  service  or  procedure  

Eye  sen/ice  or  procedure  „ 

Eye  sewice  or  procedure  

Ear  arxj  throat  examination  

Ear  microscopy  examination  .... 
Speech  &  hearing  evaluation  ... 

Speech/hearing  therapy 

Speech/hearing  therapy 

Rehab  for  ear  implant „. 

Nasopharyngoscopy  

Nasal  function  studies  

Facial  nerve  function  test  

Laryngeal  function  studies 

Oral  function  evaluation 

Oral  function  therapy  , 

Spontaneous  nystagmus  study 

Positional  nystagmus  study 

Caioric  vestitxjiar  test  

Optokinetic  nystagmus  , 

Spontaneous  nystagmus  test  .. 
Spontaneous  nystagmus  test  ... 
Spontaneous  nystagmus  test  .. 

Positional  nystagmus  test 

Positiorul  nystagmus  test 

Positional  nystagmus  test 

Cak>ric  vestibular  test 

Cak)ric  vestibular  test 

Cakxic  vestitxjlar  test  

Optokinetic  nystagmus  test  

Optokinetic  nystagmus  test  

Optokinetk;  nystagmus  test  

Oscillating  tracking  test 

Oscillating  tracking  test 

Oscillating  tracking  test 

Sinusoidal  rotatx>nal  test  

Sinusoidal  rotatnnal  test  

Sinusoidal  rotatranal  test  

Supplemental  electrical  test 

Pure  tone  hearing  test,  air 

Pure  tone  audiometry,  air 

Audk>metry,  air  &  bone 

Speech  threshokl  audk>metry  .. 
Speech  audkxnetry,  complete  . 
Comprehensive  hearing  test .... 

Group  audtometric  testing  

Bekesy  audkxnetry,  screen  

Bekesy  audk>metry,  diagrx>sis  . 

Loudness  balance  test 

Tone  decay  hearing  test 

Sisi  hearing  test  

Stenger  test,  pure  tone 

Tympanonwtry  

Acoustk:  reflex  testirtg 

Acoustic  reflex  decay  test 

Filtered  speech  hearing  test  .... 
Staggered  spondaic  word  test . 

Lomt)ard  test 

Swinging  story  test  

Sensorineural  acuity  test 

Synthetic  sentence  test  

Stenger  test,  speech 
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Description 


Delayed  audtory  feedback  ... 

Visual  audkNTietiy  (vn^ 

Elactredennal  audkMnetry  ..... 
Contftioning  pfaiy  audtometiY 
Select  pictue  audnmetiy  .... 

EleetrococNeography  „ 

Audtt)ry  evoked  potonlial  .... 
Audttxy  evoked  potential  .... 
AudHory  evoked  potentiai  .... 

Evoked  awflory  test 

Evoked  audNory  test 

Evoked  audNory  test 

Evoked  audtory  test 

Evoked  audMory  test 

Evoked  auditory  test 

AudHory  lunclfc>n  test(s) 

Hearing  aid  exam,  one  ear  — 
Hearing  aid  exam,  botti  ears  .... 
I  leering  aid  check,  one  ear  — 
Hearing  aid  check,  both  ears  .. 
Bsdro  hearing  aid  test,  one  — 
Eleciro  heeringaid  test,  both  ..„ 

Ear  protector  evakjatfon  

Orai  speech  device  eval 

ModMy  oral  speech  device  — 

ENT  procedufe/servk:e 

ENT  procedure/servioe 

ENT  prooedura/servRe 

HewMung  resuscitatkxi  (CPR) 
Temporary  external  pacing  — 
Heart  etoceooonversion »> 

Cardtoasaitt.  external  

Disso^s  chit,  heart  vessel  — 
Oissoive  dot,  heert  vessel  — 

Insert  Mraooranary  stent 

Ineert  irtfracoronary  stent 

Coronary  artery  dtafion — 

Coronary  artery  diatmn  ....„ 

Reviston  of  aortic  valve  — 

Revision  df  mitral  valve — 

Revision  of  puknonary  valve  ... 

Revision  of  heart  cfnmtMf 

Reviston  of  heert  chairber  . — 

Coronery  atherectomy 

Coronary  atherectomy  ~ 

Electrocardtogram,  comptete  .. 
Eisctfocardtogram.  fracing  — 

Electrocardtogram  report  

Transmisston  of  ecg  ~ 

Report  on  transmitted  ecg  — 

Cardtovascular  stress  test  

Cardiovascular  stress  test  

Cardiovascular  stress  test  

Cardtovascular  stress  test 

Cardiac  drug  stress  test  

Cardiac  drug  stress  test  

Cardiac  drug  stress  test 

Rhythm  ECG  with  report  

Rhythm  ECG.  tracing 

Rhythm  ECG,  report  

Phonocardiogram  &  ECG  lead 
Phonocardiogram  &  ECG  lead 
Phonocardiogram  &  ECG  lead 

Special  phonocardiogram  

Special  phonocardiogram 
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Practice 

expense 

RVUs* 


aoo 
aoo 

0.00 
0.00 
0.W 
0.00 
0.50 
0.50 
0.00 
0.13 
0.13 
0.00 
0.36 
0.36 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
0.00 

0.00 

1.11 

0.73 

0.00 

0.00 

0.00 

3.80 

0.23 

2.25 

3.52 

1.77 

7.25 

0.00 

14.84 

4.17 

10.98 

2:97 

20.34 

20.69 

16.22 

0.00 

0.00 

12.09 

3.26 

0.17 

0.00 

0.17 

0.W 

0.52 

0.75 

0.45 

0.00 

0.30 

1.17 

1.17 

0.00 

0.16 

0.00 

0.16 

0.42 

0.00 

0.42 

0.46 

0.00 


Mal- 
practice 
RVUs 


0.00 
0.69 
0.00 
0.69 
0.86 
2.36 
3.25 
1.49 
1.76 
1.36 
0.11 
1.24 
1.70 
0.30 
1.40 
0.51 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.56 
1.01 
0.66 
0.00 
0.00 
0.00 
2.27 
*0.66 
1.88 
3.47 
1.11 
5.71 
7.68 
16.41 
*5.42 
*14.05 
•3.80 
12.04 
12.20 
9.59 
0.00 
0.00 
•15.47 
•4.17 
0.59 
0.43 
0.16 
2.25 
0.40 
2.37 
0.39 
1.60 
0.38 
•2.56 
•1.49 
1.07 
0.26 
0.14 
0.12 
1.03 
0.75 
0.28 
0.88 
0.33 


Total 


0.00 
0.07 
0.00 
0.07 
0.09 
025 
0.31 
0.14 
0.17 
0.13 
0.01 
0.12 
0.16 
0.02 
0.14 
0.06 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.06 
0.11 
0.07 
0.00 
0.00 
0.00 
0.17 
0.15 
0.16 
0.41 
0.06 
0.42 
0.54 
1.22 
0.44 
122 
0.44 
0.90 
0.91 
0.71 
0.00 
0.00 
122 
0.44 
0.04 
0.03 
0.01 
022 
0.05 
0.18 
0.03 
0.12 
0.03 
,023 
0.14 
0.09 
0.02 
0.01 
0.01 
0.09 
0.07 
0.02 
0.07 
0.03 


Gtobel 
period 


0.00 
0.76 
0.00 
0.76 
0.94 
2.61 
4.06 
2.13 
1.93 
1.61 
025 
1.36 
222 
0.68 

^M 

0.57 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.62 
223 
1.46 
0.00 
0.00 
0.00 
624 
1.04 
429 
7.40 
2.96 
13.38 
822 
32.47 
10.03 
2625 
721 
33.28 
33J0 
26.52 
0.00 
0.00 
28.78 
7.87 
0.80 
0.46 
0.34 
2.47 
0.97 
3.30 
0.87 
1.72 
0.71 
3.96 
2.80 
1.16 
0.44 
0.15 
029 
1.54 
0.82 
0.72 
1.41 
0.36 
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N 
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N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

0 

0 

0 

0 
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N 

N 
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N 

N 

N 

N 

N 

N 

N 


93209 
93210 
93210 
93210 
93220 
93221 
93222 
93284 
932S26 


93227 
93230 
93231 
93232 
93233 
93236 
93^36 
93237 
93268 
93270 
93271 
93272 
93278 
93278 
93278 
93307 
93307 
93307 
93306 
93308 
93308 
93312 
93312 
93312 
93313 
93314 
93314 
93314 
93320 
93320 
93320 
93321 
93321 
93321 
93325 
93325 
93325 
93350 
93350 
93350 
93501 
93501 
93501 
93503 
93505 
93506 
93505 
93510 
93510 
93510 
93511 
93511 
93511 
93514 
93514 
93514 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 

26" 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Descriplton 


Special  phonocardtogram „.. 

Mracardiac  ptwnocardiogram 

Intracardte  phonocardiogram  ............ 

Intracardtec  pfKXK>cardtogram  „ 

Vectorcardiogram 

Vedorcardtogram  tracing „.. 

Vectorcardtogram  report 

ECG  monitor/report,  24  hrs  

ECG  monilor/record,  24  hrs 

ECG  monitor/report,  24  hrs  

ECG  monitor/review,  24  hrs  . 

ECG  monitor/report  24  hrs  

ECG  monitor/record,  24  hrs  

ECG  monitor/report,  24  hrs  

ECG  monitor/review,  24  hrs  

ECG  monitor/report,  24  hrs  „. 

ECG  monitor/report,  24  hrs  

ECG  monitor/review,  24  hrs  

ECG  recortVreview 

ECG  recording 

ECG/monitoring  and  arudysis 

ECG/review,  interpret  only 

ECG/signai-averaged 

ECG/signal-averaged 

ECG/signai-averaged 

EcfK)  exam  of  heart 

Echo  exam  of  heart ; 

Echo  exam  of  heart 

EcfK)  exam  of  heart 

Echo  exam  of  tieart 

Echo  exam  of  heart 

Echo  exam  of  heart  .......................... 

Echo  exam  of  heart 

Echo  exam  of  heart ..., 

Ectio  exam  of  heart 

Echo  exam  of  heart  ......................... 

Echo  exam  of  heart  

Ecfw  exam  of  heart 

Doppler  echo  exam,  heart .1.. 

Doppler  echo  exam,  heert ., 

Doppler  echo  exam,  heart 

Doppler  echo  exam,  heart 

Doppler  echo  exam,  heart 

Doppler  echo  exam,  heart 

Dopjjler  color  flow 

Dopjsler  cotor  ftow .-. 

Doppler  cotor  ftow 

EcfK)  exam  of  heart  ..... 

EcfK)  exam  of  heart 

Ecf»  exam  of  heart  

Right  heart  catheterizatton 

Right  heart  catheterization 

Right  heart  cattieterization 

Insert/place  heart  catheter , 

Biopsy  of  heart  lining ., 

Biopsy  of  heart  lining 

Biopsy  of  heart  lining 

Left  heart  catheterization  ... 

Left  heart  catheterization 

Left  heart  catheterization , 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  cattieterization 

Left  heart  catheterization 
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0.46 
0.92 
0.92 
0.00 
026 
0.00 
026 
0.52 
0.00 
0.00 
0.52 
0.52 
0.00 
0.00 
0.52 
0.45 
0.00 
0.45 
0.52 
0.00 
0.00 
0.52 
0.35 
0.35 
0.00 
0.78 
0.78 
0.00 
0.53 
0.53 
0.00 
1.57 
157 
0.00 
0.95 
0.95 
0.95 
0.00 
0.38 
0.38 
0.00 
0.15 
0.15 
0.00 
0.07 
0.07 
0.00 
0.78 
0.78 
0.00 
3.02 
3.02 
0.00 
2.43 
4.56 
4.56 
0.00 
4.33 
4.33 
0.00 
5.03 
5.03 
0.00 
7.05 
7.05 
0.00 


Practtoe 
expense 
RVUs* 


0.55 

1.73 

0.82 

0.91 

•0.91 

0.58 

•0.33 

•3.93 

1.18 

2.08 

•0.67 

•4.19 

1.45 

2.07 

•0.67 

•3.07 

2.50 

•0.57 

3.83 

1.18 

225 

0.40 

•1.55 

•0.45 

1.10 

•4.68 

•1.00 

3.68 

2.53 

0.68 

1.86 

4.96 

1.35 

3.60 

0.67 

427 

0.67 

3.60 

•2.11 

•0.48 

1.63 

•1.25 

•0.19 

1.06 

2.80 

0.04 

2.76 

•3.63 

•1.95 

1.68 

19.72 

3.61 

16.11 

2.37 

4.92 

3.03 

1.89 

38.28 

3.06 

35.22 

36.91 

2.62 

34.29 

38.84 

4.55 

3429 


practice 
RVUs 


0.04 
0.13 
0.06 
0.07 
0.07 
0.04 
0.03 
0.31 
0.09 
0.16 
0.06 
0.34 
0.11 
0.15 
0.08 
023 
0.17 
0.06 
0.36 
0.09 
022 
0.05 
0.18 
0.06 
0.12 
0.36 
0.09 
0.27 
0.19 
0.05 
0.14 
0.45 
0.12 
0.33 
0.06 
0.39 
0.06 
0.33 
0.18 
0.05 
0.13 
0.11 
0.02 
0.09 
025 
0.01 
024 
024 
0.10 
0.14 
1.54 
0.34 
1.20 
0.36 
0.46 
0.28 
0.18 
2.66 
023 
2.63 
2.76 
020 
2.56 
2.94 
0.38 
2.56 


Total 


1.05 
2.78 
1.80 
0.98 
124 
0.62 
0.62 
4.76 
127 
224 
126 
5.05 
1.56 
222 
127 
3.75 
2.67 
1.08 
4.71 
127 
2.47 
0.97 
2.08 
0.86 
122 
5.82 
1.87 
3.95 
3.25 
1.26 
1.99 
6.97 
3.04 
3.93 
1.68 
5.61 
1.68 
3.93 
2.67 
0.91 
1.76 
1.51 
0.36 
1.15 
3.12 
0.12 
3.00 
4.65 
2.83 
1.82 
24.28 
6.97 
17.31 
5.16 
9.94 
7.87 
2.07 
45.47 
7.62 
37.85 
44.70 
7.85 
36.85 
48.83 
11.98 
36.85 


Gtobal 
period 
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'<MICPTcod«$«nd  J— jipMsaipyiigW  1995  American  Me<>cal  Association. 
.'Copyngm  1994  Ain«tc«i  Oantal  Auoomion.  All  nghts  reserved  (00110-09999). 
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I  raduclion  o(  Practice  Ejtpense  RVUs  as  a  ntuH  01  OeRA  1993. 
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I  raduclion  d  Pradica  Expanse  RVUs  as  a  laauN  of  OBRA  1993. 
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CPTV 
HCPCS2 


J 


93604 

93S24 

93624 

93626 

93S26 

93S26 

93527 

93S27 

93627 

93628 

93528 

93528 

93629 

93629 

93529 

93S36 

93639 

93640 

93641 

93642 

93643 

93644 

93645 

93666 

93666 

93666 

93666 

93566 

93566 

93661 

93661 

93561 

93662 

93662 

93662 

93600 

93600 

93600 

93602 

93602 

93602 

93603 

93603 

93603 

93607 

93607 

93607 

93609 

93609 

93609 

93610 

93610 

93610 

93612 

93612 

93612 

93615 

93815 

93615 

93616 

93616 

93616 

93618 

93616 

93618 

93619 


MOD 
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TC 

m" 

TC 
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TC 

as" 

TC 


26 
TC 


26 
TC 

aT 

TC 
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TC 
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TC 
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TC 
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'MiCPTcedMMd 
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Desctiption 


Left  heart  catheterization 
Left  heart  catheter  ization 
Left  heart  cathelarization 
Rl  &  Lt  heart  catheters  .. 
Rt  &  Lt  heart  c^heters  .. 
Rt  &  Lt  heart  cattwters  .. 
Rt&U  heart  catheters  .. 
Rt  &  U  heart  catheters 
Rt  &  U  heart  catheters  «.. 
Rt  6  U  heart  catheters  ..... 
Rl  6  Lt  heart  cattwters  ..... 
Rt  6  Lt  heart  catheters  .«. 
Rt.  Lt  heart  catheterizatton 
Rt,  Lt  heart  caltietorlzation 
Rt,  Lt  heart  cattwterization 

Insert  circuiaiion  asai 

Injection,  cartiac  catti 
Infection,  <,  aiiln  calh  .... — 
Ifliection  tor  lung  angiogram 
Injection  for  heart  x-rays  ..... 
Injection  for  heart  x-rays  -... 

Injection  for  aortography 

Injection  for  coronary  xcays 
Imaging,  cardiac  calh  ......... 

cardiac  cath  ....j..„ 

oardtoc  calh  ...._. 

cardiac  cath  ...._« 

Imaging,  cardiac  cath 

imaging,  cardiac  cath  „ 

Cardtac  ou^MJt  mectturement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardtac  output  measurement 

Bundte  of  His  recordng 

Bundto  of  His  recordhig 

Bundte  of  His  recordwig - 

Inlra-atrial  recordhig 

Inlra-atrial  recording 

imra-atrial  recordtoig 

Right  ventricuiar  recording  .... 
flight  ventrictilar  recording .... 
PiUtiL  ventricutar  recording  .... 
RigW  ventricular  recording ... 
Right  ventricutar  recording  .... 
Right  ventricutar  reconing  .... 

Mapping  of  tachycanfa  2 

Mapping  of  tachycardta  ....... 

Mailing  of  tachycardta  

Inlra-aaial  pacing 

Inlra-atriai  pacing 

Inlra-alriai  pacing 

InHaventricuiar  pacing  ...__.. 

Inlravertricular  pacing 

Inbaventricutar  pacing  ..„ 

Esophageal  recordbig 

Esophageal  recordirtg 

Esophageal  recording 

Esophageal  recording 

Esophageal  recording 

Esophageal  recording  .......... 

Heart  rtiythm  pacing  

Heart  rtiythm  pacing  .._..».... 

Heart  rttyihm  pacing 

Electrophysiology  evaluation 
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6.96 
6J6 

aoo 

5.80 
&99 
0.00 
1» 

ooo 

9.00 

9xn 

ftOO 
4J0 
4J0 
0.00 
4.86 
0.29 
0.43 
0.29 
0.29 
0.29 
0.29 
0.29 
0J1 
0.81 
0.00 
0J3 
0.83 
Oin 
1.15 
1.15 
OUX) 
037 
0.37 
OOO 
2.12 
2.12 

aoo 

2.12 
2.12 
0U» 
2.12 
2.12 
0J» 
326 
326 
OiX) 
10.07 
10.07 
0.00 
3.02 
3.02 
0.00 
3.02 
3.02 
QJQO 
0.99 

o.9e 

OjOO 
1.48 
1.49 
0.00 
426 
426 
0.00 
7.32 
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49.45 

4.65 

44.80 

51.48 

5.46 

46X0 

^51.94 

7.14 

44.80 

4923 

4.43 

44.80 

47.73 

2.93 

44.80 

•620 

•0.88 

*0.88 

•0.73 

•0.72 

•0.57 

•0.57 

•1.03 

625 

027 

5.98 

9.88 

0.45 

9.43 

125 

0.75 

0.50 

•0.76 

•0.46 

0.30 

•4.57 

•2.71 

1J6 

2.83 

1.77 

1.06 

3.79 

2.19 

1.60 

3.63 

221 

1.42 

6.43 

3.84 

2.59 

3J0 

2.31 

129 

3.88 

2.34 

1.54 

0J6 

0.36 

0.30 

1.66 

1.36 

0.30 

•924 

•5.46 

3.78 

•16.71 


Mal- 

pradice 

RVUs 


3.69 
0.34 
3.35 
3.83 
0.39 
3.44 
3.86 
0.50 
3.36 
3.68 
0.33 
3.35 
3.57 
022 
3.35 
a71 
020 
020 
0.16 
0.16 
0.11 
0.11 
024 
0.42 
0.04 
0.38 
0.ffi 
0.07 
0.58 
0.16 
0.09 
0.07 
0.10 
0.06 
0.04 
a38 
024 
0.14 
022 
0.14 
0.08 
028 
0.16 
0.12 
028 
0.17 
0.11 
0.47 
028 
0.19 
027 
0.17 
0.10 
029 

ai7 
ai>2 

0.04 
0.02 

ao2 

0.10 
0.08 
0.02 
0.72 
0.44 
028 
1.40 


Total 


60.09 

11.94 

48.15 

61.30 

11.83 

49.47 

63.07 

14.92 

48.15 

61.91 

13.76 

48.15 

56.10 

7.95 

48.15 

11.76 

1.37 

1.51 

1.18 

1.17 

0.97 

0.97 

1.56 

7.48 

1.12 

6.36 

11.36 

1.36 

10.01 

2.56 

1.99 

OJSf 

123 

0.89 

0.34 

7.07 

5.07 

2.00 

5.17 

4.03 

1.14 

6.19 

4.47 

1.72 

7.17 

5.64 

1.53 

16.97 

14.19 

2.78 

6.89 

5.50 

1.39 

7.19 

5.53 

1.66 

1.68 

1.36 

0.32 

325 

2.93 

0.32 

1422 

10.16 

4.06 

25.43 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS* 


93619 
93619 
93620 
93620 
93620 
93621 
93621 
93621 
;93622 
93622 
93622 
93623 
93623 
93623 
93624 
93624 
93624 
93631 
93631 
93631 
93640 
93640 
93640 
93641 
93641 
93641 
93642 
93642 
93642 
93660 
93651 
93652 
93660 
93660 
93660 
93720 
93721 
93722 
93724 
93724 
93724 
93731 
93731 
93731 
93732 
93732 
93732 
93733 
93733 
93733 
93734 
93734 
93734 
93735 
93735 
93735 
93736 
93736 
93736 
93737 
93737 
93737 
93738 
93^8 
93738 
93740 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 

26" 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Stalus 


Description 


Electrophysiology  evaiualion  

Electrophysioiogy  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  .... 

Electrophysiology  evaluation  

Electrophysiology  evaluation  

Electrophysiology  evaluation  .... 
Electrophysiology  evaluation  .... 
Electrophysiology  evaluation  .... 
Electrophysiology  evaluation  .... 

Electrophysiology  evaluation 

Stimulation,  pacing  heart 

Stimulation,  pacing  heart 

Stimulation,  pacing  heart 

Electrophysiologic  study  

Electrophysiologic  study  „ 

Electrophysiologic  study  

Heart  pacing,  mapping  

Heart  pacing,  mapping 

Heart  pacing,  mapjiing  

Evaluation  heart  device  

Evaluation  heart  device 

Evaluation  heart  device 

Electroptiysiology  evaluation  .... 
Electrophysiology  evaluation  .... 
Electrophysiology  evaluation  .... 
Electrophysiology  evaluation  .... 
Electrophysiology  evaluation  .... 
Electrophysioiogy  evaluation  .... 
Ablate  heart  dysrtiythm  focus  ... 
At)tate  heart  dysrtrythm  focus  .„ 
At)iate  heart  dysrtfythm  focus  ... 

Tilt  table  evaluation 

Tilt  table  evaluation 

Tilt  tabto  evaluation 

Total  body  plethysmograpfiy  .... 

Plethysmography  tracing  

Plettiysmography  report 

Anal^  pacemfdcer  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Telephone  analysis,  pacemaker 
Telephone  analysis,  pacemaker 
Tetejihone  analysis,  pacemaker 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Telephone  analysis,  pacemaker 
Telephone  analysis,  pacemaker 
Telephone  analysis,  pacemaker 

Analyze  cardkVdefibriliator 

Analyze  cardk>/defibriliator 

Artalyze  cardkVdefityillator 

Analyze  cardkVdefibrillator 

Analyze  cardn/defibrillator 

Analyze  cardkVdefibrlllator 

Temperature  gradient  studtes  ... 


Physi- 
cian 
work 
RVUs' 


<AI  OPT  codM  and  dMCripm  oopyrtgM  1996  AiMrican  Madcal  AMocMion. 
'CopyrVtt  ige«  AiMrican  OMU  AaMcMon.  All  rights  iMarvad  (001 10-09999). 
*f  MtoalM  RVUt  ai*  not  uMd  for  Midtoar*  payiMM. 
•  *  todtoalaa  radueilon  or  Pradioa  Expanaa  RVUs  as  a  iMuii  (X  CORA  1993. 


7.32 
0.00 

11.59 

11.59 
0.00 
0.00 

12.66 
0.00 
0.00 

12.74 
0.00 
0.00 
2.85 
0.00 
4.81 
4.81 
0.00 
7.60 
7.60 
0.00 
3.52 
3.52 
0.00 
5.93 
5.93 

aoo 

4.89 

4.89 

0.00 

10.51 

1625 

17.68 

0.00 

1.89 

aoo 

0.17 
0.00 

ai7 

4.89 
4.89 
0.00 
a45 
0.45 
0.00 
0.92 
a92 

aoo 
ai7 
ai7 
aoo 
a38 

0.38 

aoo 

0.74 

a74 

0.00 

ai5 
ai5 

0.00 
0.45 

a45 

0.00 
0.92 

a92 

0.00 

ai6 


Practice 
expense 
RVUs* 


•9.37 
7.34 

22.07 

13.53 
&54 
0.00 

14.94 
0.00 
0.00 

14.74 
0.00 
0.00 
2.78 
0.00 
4.88 
2.99 
1.88 

11.62 

5.76 

5.86 

•11.51 

•4.67 

6.64 

•13.85 

•7.01 

6.84 

•13.09 

•625 

6.84 

•13.46 

17.83 

17.83 

aoo 

1.44 
0.00 

•0.89 
a67 

•022 
6.66 
2.88 
3.78 
a79 
a32 
0.47 
a91 
0.42 
0.49 

•0.91 

•022 
0.69 
a64 
0.31 
0.33 
a85 
0.43 
a42 

•a79 
•ai9 

0.60 
0.74 
027 
0.47 
0.88 
0.39 
0.49 
0.45 


Mal- 
practice 
RVUs 


0.86 
0.54 
1.55 
0.95 
0.60 
0.00 
1.11 
0.00 
0.00 
1.07 
0.00 
0.00 
020 
0.00 
0.35 
021 
0.14 
1.37 
0.67 
a70 
1X)9 
0.61 
0.48 
1.09 
0.61 
0.48 
1.09 
0.61 
0.48 
1.34 
1.34 
1.34 

aoo 
ai7 

0.00 

aio 

0.07 
0.03 
0.50 
022 
028 
0.07 
0.03 
0.04 
0.08 
0.04 
0.04 
0.08 
0.02 
0.06 
0.06 
0.03 
0.03 
0.08 
a04 

ao4 

0.09 
0.03 
0.06 

ao6 

0.02 
0.04 
0.07 
0.03 
0.04 
0.04 


Total 


17.56 

7.88 

3521 

26.07 

9.14 

0.x 

28.71 

0  00 

0.00 

28.55 

0.00 

0.00 

5.83 

0.00 

10.04 

8.01 

2.03 

20.59 

14.03 

6.56 

16.12 

8J0 

7.32 

20.87 

13.55 

7.32 

19.07 

11.75 

7.32 

25.31 

35.42 

36.85 

0.00 

3.50 

0.00 

1.16 

0.74 

0.42 

12.05 

7.99 

4.06 

1.31 

0.80 

0.51 

1.91 

1.38 

0.53 

1.16 

0.41 

0.75 

1.08 

a72 

0.36 

1.67 

121 

0.46 

1.03 

0.37 

0.66 

126 

0.74 

0.51 

1.87 

1.34 

n.53 

0.65 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
MCPC8« 


93740 
93740 
93780 
93792 
93770 
93770 
93770 
93784 
93786 
93788 
93790 
93797 
93796 
93790 
83799 
93799 
93875 
93875 
93875 


93880 
93880 
93882 


93886 
93888 


MOO 


26 
TC 


26 
TC 


26 
TC 

» 
TC 

» 
TC 


26 
TC 


26 

TC 


DE 


26 

TC 


93922 

^ 

93922 

26 

^ 

93622 

TC 

y 

93023 

\ 

D^on 

26 

K 

93023 

TC 

\ 

93624 

\ 

936^4 

26 

\ 

93624 

TC 

\ 

93605 

•■>•••»■••■■ 

\ 

93625 

26^ 

\ 

[fiSff^ 

TC 

K 

93026 

«•■••■*••••• 

\ 

93626 

26 

\ 

93826 

TC 

K 

93080 

~_. 

1^ 

93080 

26 

1^ 

93690 

TC 

K 

93981 

*■*••»•«>■•• 

1^ 

93931 

26 

A 

93031 

TC 

A 

QSflafi 

—•■■••■••«« 

A 

a^gag 

26 

A 

93966 

TC 

A 

99070 

A 

93970 

26 

A 

99070 

TC 

A 

03071 

>*■■■•■■•■>■■ 

A 

93071 

26 

A 

93071 

TC 

A 

93975 

■•■■■•■■■»•• 

A 

93075 

26 

A 

93075 

TC 

A 

99076 

A 

93076 

28 

A 

Dsiuiption 


Twnpf tuw  gradwnt  ttudfes 
T«np«aiui«  gradtoni  studies 

Gsfihalc  thOTnograin  

Pwlphenl  VwnnogfBrn 

MsMure  vsnous  pressure  ..~ 
Msesure  venous  pressure  ..~ 
Mswue  venous  prsssure  .... 
Aifbuiskxy  BP  monioilng  .... 

AmbuMory  BP  lecowino 

AntuMoiy  BP  miysis 

nSMewrepon  vr  recomng .. 


procedure 
procedure . 
procedure 
Extracranial  study 
Extracranial  study 
Extracranial  study 
Exiraeranis*  study 
Extracranial  study 
Extracranial  study 
Extracranial  study 
Extracranial  study 
Extracranial  study 
hUracranial  study  . 
Intracranial  study  . 
Intracranial  study  . 
Intraoranial  study  . 
IMracrsnial  study  . 

Intracranial  study  

Extremity  study  — 

ExtramHy  aaxjy  . 

Extrsniily  sfeidy  ....__.« 

Ejdrsmity  sfeJdy 

Exhemity  study  

Extamity  study 

Exkwnily  sfady 

Extfemity  study  ....„__. 
Extremity  study  „„..i_. 
(jowier  extremity  stud^ , 
Loiwer  eactemHy  study , 
Loetar  axtrsmity  study , 
Loewr  exaemity  study . 
LoMsr  extremKy  ska^ 
Lower  eKkvmSy  stu^f . 
Upper  exhemfty  shidy 
UpiMr  exaemiy  study 
Upper  exfeemMy  study 
Uppsr  axfeemfty  study 
Upper  extrsmHy  stuc^ 
Upper  extemly  «udy 
ExiramRyskKly 
EXtamily  study 
Extrsmiy  skJdy 
Extrsmiy  sfejdy 
Ejdrenmiy  study 
Exfeemity  study 
Extremity  study 
a^amitystody 
Extremity  stuc^ 
Vascular  study.. 
Vaacular  study  . 
Vascular  study  . 
Vascular  study  . 
Vascular  study  . 


Phyai- 
dan 
wotk 

RVUs* 


i<iii>  ifii 


0.16 
9M 
«.00 

ai« 

0.16 
OjOO 
0.00 
0.00 
OjOO 

aoe 

0.1»1 
028 
OJOO 
0.00 

aoo 

0.22 
0.22 
0.00 
0.60 
OJO 
0X» 
0.40 
0.40 

o.od 

QM 
OJM 
0.00 
0.62 
0.62 
0.00 
025 
0.25 
0.00 
0.45 
0.45 
OjOO 
O.SD 
OJO 
0.00 
0C8B 
0.58 
0.00 
0.S0 
OJO 
OJX) 
0.46 
0.46 
OM 
031 
031 
OXM) 
036 

oae 

OA) 
Oj88 
068 

oioe 

0.45 
046 
0.00 
1J0 
1.80 
0.00 
1.21 
121 


Practice 


'iMtcrr 

>OapyiV«  190*  AHMrte^t  DanM  AMoeMlon.  MrftfHi 
*  •  MMh  NVUi  «•  a«  uMd  tar  MrtMra  P4MMM. 
< '  MtaMM  f«due«en  ei  fraOM  Bp«iM  RVUt  M  a 


(DO11O-O8880). 
aiaeiM1983. 


030 

015 

0.00 

0.00 

020 

0.17 

0.(» 

0.00 

0.00 

0.00 

0.00 

0.30 

0.47 

0.00 

0.00 

OiOO 

*136 

•031 

1.06 

334 

039 

335 

2.62 

026 

236 

4.44 

0.42 

4.02 

2.96 

028 

238 

•1.38 

^028 

1.10 

•230 

•031 

2.06 

•233 

•037 

228 

336 

0.39 

337 

2.64 

026 

238 

4.18 

0.39 

3.79 

2:78 

026 

232 

•1.49 

•0.45 

1.04 

4.33 

0.40 

3.93 

230 

027 

2.62 

430 

0.42 

4.48 

327 

028 


practice 
RVUs 


Total 


0.03 

0.01 

0.00 

O.00 

0.02 

0.02 

0.00 

0.00 

0.00 

0.00 

0.00 

0.02 

0.04 

0.00 

0.00 

0.00 

0.18 

0.06 

012 

044 

O04 

0.40 

029 

0.03 

026 

O50 

0.06 

0.45 

0.34 

0.03 

031 

0.19 

0.0& 

OM 

036 

0.09 

026 

030 

O10 

029 

0.44 

034 

0.40 

030 

033 

027 

0.47 

0.05* 

0.42 

031 

0.03 

028 

019 

0.06 

013 

031 

0.05 

0.46 

034 

O03 

031 

036 

0.05 

030 

0.37 

0.03 


049 

018 

0.00 

030 

0.38 

036 

0.03 

030 

0.00 

0.00 

OOO 

0.50 

0.79 

0.00 

0.00 

0.00 

1.76 

0.59 

1.17 

4.98 

1.03 

3.95 

331 

069 

2.62 

5.88 

1.41 

4.47 

3.92 

0.93 

2.99 

1.82 

0.58 

124 

339 

1.06 

2.34 

3.72 

1.17 

235 

438 

1.01 

3.97 

333 

0.68 

^65 

6.11 

0.90 

421 

3.40 

0.60 

230 

2.03 

036 

1.17 

532 

1.13 

4.38 

3.68 

075 

2.93 

725 

227 

438 

4.86 
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CPTV 
HCPCS2 


93976 
93978 
93978 
93978 
93979 
93979 
93979 
93980 
93880 
93980 
93981 
93961 
93981 
93990 
93990 
93990 
94010 
94010 
94010 
94060 
94060 
94060 
94070 
94070 
94070 
94150 
941S0 
94150 
94160 
94160 
94160 
94200 
94200 
94200 
94240 
94240 
94240 
94250 
94250 
94250 
94260 
94260 
94260 
94350 
94350 
94360 
94360 
94360 
94360 
94370 
94370 
94370 
94375 
94375 
94375 
94400 
94400 
94400 
94450 
94450 
94450 
94620 
94620 
94620 
94640 
94642 


MOD 


TC 


26 
TC 


26 
TC 


26 
TO 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Vascular  study  

Vascular  study  .-. _ 

Vascular  study  

Vascular  study 

Vascular  study 

Vascular  study  

Vascular  study 

Penile  vascular  study 

Penile  vascular  study „ „ „.. 

Penile  vascular  study  ...— 

Penile  vascular  study 

Penile  vascular  study 

Penile  vascular  study  ._ 

Doppier  flow  testing  .„ 

Doppler  flow  testing 

Doppier  flow  testing 

Breathing  capacity  test 

Breathing  capacity  test  

Breathing  capacity  test y. 

Evaluation  of  wheezirig 

Evaluation  of  wheezing 

Evaluation  of  wheezing 

Evaluation  of  wtwezing 

Evaluation  of  wheezing 

Evaluation  of  wtieezirig 

Vital  capacity  test „ 

Vital  caiMKity  test 

Vital  capacity  test „ 

Vital  capacity  screening 

Vital  capacity  screening 

Vital  capacity  screening 

Lung  function  test  (MBC/MW) 

Lung  function  test  (MBC/MW) 

Lung  function  test  (MBC/MW) 

Residual  lung  capacity > 

Residual  lung  capacity .rn„ 

Residual  lung  capacity 

Expired  gas  collection 

Expired  gas  collection 

Expired  gas  collection 

Thoracic  gas  volume  , 

Thoracic  gas  volume  

Thoracic  gas  volume  

Lung  nitrogen  washout  curve  

Lung  nitrogen  washout  curve  

Lung  nitrogen  washout  curve  

Measure  airflow  resistance 

Measure  airflow  resistance „. 

Measure  airflow  resistance 

Breath  airway  closing  volume 

Breath  airway  closing  volume 

Breath  ainvay  closing  volunrte 

Respiratory  flow  volume  loop  

Respiratory  flow  volume  loop 

Respiratory  flow  volume  loop  

002  breathif.^  response  curve  

C02  tveathing  response  curve  

C02  t>reathing  response  curve 

Hypoxia  response  curve 

Hypoxia  response  curve  

Hypoxia  response  curve 

Pulmonary  stress  testing  

Pulmonary  stress  testing  

Pulmonary  stress  testing  „ 

Airway  inhalation  treatment  

Aerosol  inhalation  treatment 


<  AN  OPT  codM  and  desctiplors  copyngTit  1995  Amancan  Medical  Associabon. 
'Copyright  1994  Anwicar  Dental  Association.  «l  nghts  resen/ed  (001 10-09999). 
*«  Indicates  RVUs  are  not  used  lor  Medcare  payment. 
' '  Indicates  reduction  ot  Pradics  Expense  RVUs  as  a  rasuN  of  OBRA  1998. 
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0.00 
0.65 
0.65 
0.00 
0.44 
0.44 
0.00 
1.82 
1.82 
0.00 
0.64 
0.64 
0.00 
025 
025 
0.00 
017 
017 
0.00 
031 
031 
0.00 
0.60 
0.60 
0.00 
0.11 
Oil 
0.00 
018 
018 
0.00 
Oil 
Oil 
0.00 
0.26 
026 
0.00 
Oil 
011 
0.00 
013 
013 
0.00 
026 
026 
0.00 
026 
0.26 
0.00 
0.26 
0.26 
OOO 
0.31 
031 
OOO 
0.40 
0.40 
OOO 
0.40 
0.40 
OOO 
0.88 
0.88 
0.00 
0.00 
0.00 
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RVUs* 


2.99 
4.06 
039 
3.67 
2.70 
026 
2.44 
4.15 
0.82 
333 
3.47 
0.40 
3.07 
2.57 
019 
2.38 
0.68 
028 
O40 
1.27 
0.38 
089 
1.77 
0.38 
1.39 
020 
012 
0.08 
0.37 
019 
018 
•0.38 
•014 
024 
088 
023 
0.65 
•027 
•014 
013 
•0.69 
•017 
0.52 
073 
021 
0.52 
1.11 
019 
0.92 
0.40 
014 
026 
0.67 
021 
0.46 
0.77 
0.47 
0.30 
031 
0.24 
0.37 
2.05 
0.70 
1.35 
039 
OOO 
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034 
0.47 
O05 
0.42 
0.31 
0.03 
028 
0.45 
0.07 
0.38 
0.39 
0.03 
0.36 
029 
0.02 
027 
0.05 
0.02 
0.03 
009 
0.03 
0.06 
013 
0.03 
O10 
0.02 
O01 
0.01 
0.02 
0.01 
0.01 
0.03 
0.01 
0.02 
0.07 
0.02 
0.05 
0.02 
0.01 
0.01 
0.06 
0.02 
0.04 
0.05 
0.01 
0.04 
0.07 
0.01 
O06 
0.03 
0.01 
O02 
0.04 
O01 
0.03 
019 
013 
0.06 
O05 
0.02 
0.03 
015 
0.05 
O10 
0.03 
0.00 


Total 


3.33 
5.18 
1.09 
4.09 
3.45 
0.73 
2.72 
6.42 
2.71 
3.71 
4.50 
1.07 
3.43 
3.11 
0.46 
2.65 
0.90 
0.47 
0.43 
1.67 
0.72 
0.95 
2.50 
1.01 
1.49 
0.33 
0.24 
0.09 
0.57 
0.38 
019 
0.52 
026 
0.26 
121 
031 
0.70 
0.40 
0.26 
014 
0.88 
0.32 
0.56 
1.04 
0.48 
0.56 
1.44 
0.46 
0.98 
0.69 
0.41 
028 
1.02 
0.53 
0.49 
1.36 
1.00 
0.36 
1.06 
0.66 
0.40 
3.08 
1.63 
1.45 
0.42 
OOO 


period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


t331S 


/  Vol.  80.  No.  2»  /  Friday.  DMMBbar  t;  1M»  /  Ibriet  Mid  Itegub^dns 


Federal  Register  /  Vol.  60,  No.  236  /  Friday,  December  8,  1995  /  Rules  and  Regulations       63319 


AOpENDUM  B.— RBATIVE  VALUE  UlffTS  (RVUS)  MO  RELATED  iNFORMATIOi— Coillinusd 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 
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94660 
94861 
94662 
94666 
94667 
94660 
94682 


94667 


94680 

94680 

94680 

94681 

94681 

94681 
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94680 

94600 
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94720 

94720 
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94760 

94761 
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94772 
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96130 
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95132 

95133 

95134 

96144 
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A 

A 

A 
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A 
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G 

G 

G 
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OPPW 


COfiL 

Pm  ainMy  praMura,  CPAP  ... 
Neg  pwture  vsnllelion,  cry  . 
AmmoI  or  MDor  inhaMiant  .» 
Aereeoi  or  vipor  mhsMnns  ... 
CnMl  wtm  HMnipuuDOn  ...... m., 

Chetl  win  manipiilelioii .».. 

EjdMted  air  analyats:  02  _ 

Ddieled  air  arialysis:  02 

Exhaled  air  analyais:  02 

Exhaled  air  analysts:  02,  C02 
Exhaled  air  analysis:  02,  C02 
Exhtfad  air  analysis:  02,  C02 

Exhaled  air  analysis 

Exhaled  or  analysis 

Exhaled  air  analysis 

Monoxida  diffusing  capacity  .., 
Monoxide  dWusing  capacity  .. 
Monoxida  diflusirig  capacity  ^ 
Membrane  dWfusion  capacity  .. 
Menntirane  dtfhjsion  capacity  .. 
Membrane  dWIusion  capacity  . 
Pulmonary  compliance  study .. 
Pulmonary  compliance  study  . 
Pulmonary  compliance  study  . 
Measure  blood  oxygen  level .. 
Meesure  blood  oxygen  level .. 
Measure  blood  oxygen  level .. 
Exhaled  cartMn  dioxide  test .. 
Exhaled  cartxn  dioxide  test  .. 
Exhaled  cartxm  dioxide  test  .. 

Breeth  recording,  infant 

Breeth  recording,  infant _. 

Breath  recording,  infant  

Pulmonary  aen/ice/prooedure 
Pulmonary  service/procedure 
Pulmonary  service/procedure 

Alergy  sldn  tests 

Sertsitivlty  skin  tests  ». 

Sensitivity  skin  tests  

Allergy  skin  tests 

Skin  end  point  tttmlimi ._...»... 

Alergy  sMn  tests 

Allergy  patch  tests _... 

B4k^^td»    n  ■anh   ^^L^>e 

rnOlO  psKn  test _»...... 

Photoeensibvity  tests — 

Eye  alergy  tests  .> 

Nose  allwgy  test 

Bronchial  alergy  tests  

Bronchial  alergy  tests  

Ingestion  chalenge  test 

ProvocatMe  testirtg  _...... 

Immunotherapy,  one  injectkm 

Immunotherapy  injections 

Immunotherapy,  one  infection 

ImmurxXtierapy,  many  antigens 

Immunottterapy 

Immunotherapy 

Immunotherapy 

Immunotherapy 

Immunotherapy 
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insect  venom ... 
insect  verxxns 
insect  venoms 
insect  verwms 
insect  venoms . 


Antigen  therapy  services 


<  41 CPT  oodM  and  dMMptora  copyrigM  1906  Anwrlcan  IMkal  AMOcMion. 
>Capyflgftt  19S«  AiMriein  OwW  AaMcMon.  All  rtgMs  rwarMd  (D01 10-09889). 
'•  kidcMM  RVUs  ar*  ni«  uMd  ter  MKkcart  paymant 
*  '  MkaM  radudion  of  Practca  Expans*  RVUs  a*  a  raauR  ol  OeRA  1 983. 
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aoo 
aoo 
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0.00 
026 
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020 
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026 
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015 

aoo 

0.00 
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ooo 

0.96 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.06 


expenee 
RWt* 


0l37 
038 
0.41 
1.13 
082 
0.71 
O30 
0.50 
046 
0.56 
034 
082 
033 
0.49 
•1.58 
*026 
1.32 
0.56 
0.06 
0.61 
1.03 
023 
OJO 
1.84 
0.18 
1.66 
083 
028 
0.55 
025 
064 
1.08 
0.40 
Oil 
029 
OOO 
0.00 
OOO 
OOO 
0.00 
OOO 
009 
Oil 
Oil 
0.14 
014 
022 
019 
024 
017 
0.33 
019 
2.17 
2.78 
1.97 
024 
0.37 
048 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
013 
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0.03 

0.08 

012 

0.06 

0.06 

0.02 

0.04 

0.05 

0.05 

0.03 

010 

0.03 

0.07 

017 

0JO4 
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0.04 

0.00 

0.04 

OM 

O02 
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O08 

OOO 
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1.08 

0.54 
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1.18 
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0.56 
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0.50 

1.46 
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0.56 

1.37 

0.51 

0.86 
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0.45 
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1.12 

0.53 

0.59 
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0.70 

1.18 
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0.00 
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OOO 
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0.00 

020 
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95145 
95146 
95147 
95148 
95149 
95165 
95170 
95180 
95199 
95805 
95805 
95805 
95807 
95807 
95807 
95808 
95808 
95808 
95810 
95810 
95810 
95812 
95812 
95812 
95813 
95813 
95813 
95816 
95816 
95816 
95819 
95819 
95819 
95822 
95822 
95622 
95824 
95824 
95824 
95827 
95827 
95827 
95829 
95829 
95829 
95830 
95831 
95832 
95833 
95834 
95851 
95852 
95857 
95858 
95858 
95858 
95860 
95860 
95860 
95861 
95861 
95861 
95863 
95863 
95863 
95864 


MOD 
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TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Antigen  therapy  services 

Antigen  therapy  services 

Antigen  therapy  services 

Antigen  ttierapy  services  

Antigen  therapy  services 

Antigen  therapy  services  „.. 

Antigen  ttterapy  services  

Rapid  desensitizatjon 

Alergy  immunology  services 

Multiple  sleep  latency  test  

MuttiiJle  sleep  latency  test 

Multi|3le  sleep  latency  test 

Sleep  study .,. 

Sleep  study „ 

Sleep  study 

Polysomnography,  1-3 

Pdysommgraphy,  1-3 

Polysomrx)graphy,  1-3 

Polysomnography,  4  or  more  

Polysomnography,  4  or  more  

Polysomnography,  4  or  more  

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG) 

Electroencephak)gram  (EEG) 

Sleep  electroencephak)gram 

Sleep  electroencephatogram 

Steep  electroencephalogram  . 

Electroencephalography  ...„ 

Electroencephalography  

Electroencephak)graphy 

Night  electroencephak)gram .„ 

Night  electroerKephatogram 

Night  electroencephalogram 

Surgery  electrocorticogram 

Surgery  electrocorticogram 

Surgery  electrocorticogram 

Insert  electrodes  for  EEG  

Limb  muscle  testing,  manual 

Hand  muscle  testing,  manual 

Body  muscle  testing,  manual  

Body  muscle  testing,  manual  

Range  of  nwtion  measurements 
Rartge  of  motion  measurements 

Tensilon  test  

Tensikyi  test  &  myogram 

Tensiton  test  &  myogram 

Tensikxi  test  &  myogram 

Muscle  test,  or>e  Kmb 

Muscle  test,  one  Hmb 

Muscle  testi  one  limb 

Muscle  test,  two  limtn 

Muscle  test,  two  limbs  

Muscle  test,  two  limbs  

Muscle  test  3  limbs 

Muscle  test,  3  limbs 

Muscle  test,  3  limbs 

Muscle  test,  4  limbs _ 


'  AK  CPT  coda*  and  dtacriffton  copyright  199S  Amariean  tiJai%  ill  Aaaodalion. 
^CopyrigtM  1994  Amariean  Damal  Associalion.  AD  hghtt  rasa>vad<DOl  10-09999). 
*t  Mlcalac  RVUs  are  not  usad  tor  Madicare  paymanl 
*'  Indicates  reduction  01  PracHoe  Expanse  RVUs  as  a  result  of  OSRA  1993. 
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O06 
006 
006 
0.06 
006 
0.06 
0.06 
2.01 
0.00 
1.88 
1.88 
0.00 
1.66 
1.66 
0.00 
2.65 
2.65 
0.00 
3.53 
3.53 
OOO 
1.08 
1.08 
0.00 
1.73 
1.73 
0.00 
1.08 
1.08 
0.00 
1.08 
1.08 
0.00 
1.08 
1.08 
0.00 
0.74 
0.74 
OOO 
1.08 
1.08 
0.00 
621 
621 
0.00 
1.70 
028 
029 
0.47 
0.60 
028 
019 
0.53 
1.56 
1.56 
OOO 
0.96 
0.96 
0.00 
1.54 
1.54 
0.00 
1.87 
1.87 
OOO 
1.99 
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RVUs* 


0.34 
0.61 
0.91 
091 
1.14 
O10 
0.35 
014 
0.00 
5.51 
056 
4.95 
8.75 
2.45 
6.30 
8.75 
2.45 
6.30 
8.75 
2.45 
6.30 
1.85 
0.50 
1.35 
1.85 
0.50 
1.35 
1.54 
028 
1.26 
1.80 
0.50 
1.30 
228 
0.56 
1.72 
0.98 
0.58 
0.40 
3.06 
0.88 
2.18 
0.59 
045 
0.14 
0.78 
029 
025 
0.38 
0.61 
024 
015 
0.50 
1.02 
0.64 
038 
1.09 
0.73 
036 
1.97 
1.27 
0.70 
2.30 
1.41 
089 
3.45 


Mal- 
practice 
RVUs 


0.03 
0.03 
0.03 
0.03 
0.03 
0.01 
0.03 
0.01 
0.00 
0.45 
0.07 
0.38 
0.67 
019 
0.48 
0.67 

ai9 

0.48 

0.67 

019 

0.48 

015 

0.04 

011 

016 

0.04 

0.11 

013 

0.03 

O10 

014 

0.04 

010 

018 

0.04 

0.14 

0.07 

0.04 

O03 

024 

0.07 

017 

0.05 

0.03 

0.02 

0.07 

0.03 

0.02 

0.05 

0.06 

0.02 

0.02 

0.04 

0.09 

0.05 

0.04 

0.09 

O06 

0.03 

016 

O10 

0.06 

018 

Oil 

0.07 

027 


Total 


0.43 
0.70 
1.00 
1.00 
123 
017 
0.44 
2.16 
0.00 
7.84 
2.51 
5.33 
11.08 
4.30 
6.78 
12.07 
5.29 
6.78 
12.96 
6.17 
6.78 
3.08 
1.62 
1.46 
3.73 
227 
1.46 
2.75 
1.39 
1.36 
3.02 
1.62 
1.40 
3.54 
1.68 
1.86 
1.79 
1.36 
0.43 
4.38 
2.03 
2.35 
6.85 
6.69 
016 
2.55 
O60 
0.56 
0.90 
127 
0.54 
0.36 
1.07 
2.67 
2.25 
0.42 
2.14 
1.75 
0.39 
3.67 
2.91 
0.76 
4.35 
3.39 
0.96 
5.71 
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Descripbon 


Muicis  tsst,  4  imtM  ._.._» 

MuKiB  test.  4  infix  ............ 

MuKto  taat,  head  or  neck 

Muscle  test,  head  orneck  ..... 

Muscts  Isst,  head  or  neck 

Musde  tsst.  head  or  neck  — 
Musds  tsst^  hsad  or  neck  — 

Muscle  test,  head  or  neck 

Muscle  test,  imitsd 

Muscle  tast,  Ikniled  .._..»_..,... 

Muscis  test,  limited  .._ 

Muscis  tsst,  orte  fibsr 

Muscis  teet,  one  fitxr  ..... — 

\JtTt  axsfcise  test 

Linnb  exeidse  test .... 

Lint)  exercise  test 

Cecatxal  ap*MW*fl  testing 

Cerebral  dewetopmenlal  test .. 
Mjgnwve  luncoon  losono  —— 
Neuropsycftotogicai  testing  .... 
Motor  nerve  condudkm  test .. 
Motor  nerve  corKkictton  tsst .. 
Motor  nervs  conductfon  test .. 
Motor  nervs  condudkin  test .. 
Motor  nerve  conductkxi  test .. 
Motor  nerve  conducikm  test  . 
Sense  nerve  corKkJCtton  test 
Sense  nerve  oonductkm  test 
Sense  nerve  conduction  test 
Intraoperative  nerve  tasting  .. 
Intraoijeraiive  nerve  tasting  .. 
Intraoperative  nerve  testing  ~ 
Somatosensory  tasting  .._... 
Somatoseneory  testing  .m..«.. 

Somatoeeneory  testing  ........ 

Somatosensory  tssting „ 

Somatosensory  testing  ......... 

Somatosensory  testing 

SomaioserMory  testing 

Somatosensory  testirig  .... 

Visual  evoked  potential  test .. 
Visual  evoked  potential  test .. 
Visual  evoked  potential  tast  - 

sunk  reflex  test  _ 

BHnk  reflex  test  

Blink  reflex  test  

"H*  reflex  test  _....„.._...._«..... 
"H'  reflex  test  »....,..„__..».».. 

'H'  reflex  test .«.~... ....... 

K  or  'P  reflex  study 

'H'  or  'P  reflex  study 

M'  or  'F'  reflex  study 

*H'  reflex  test 

n  roilox  1681  •M.a....*«. ..»•••• 

'H'  reflex  test „... 

NeuronuBCular  junctk>n  test  . 
Neuromuscular  junction  test  . 
Neuromuscular  junction  test  . 
Ambulatory  eeg  monitoring  .. 
Amtxjiatory  eeg  monitoring  ... 
Anit>ulatory  eeg  monitoring  .. 
EEG  monitoring/videorecord 
EEG  monitoringA/Jdeofecord 
EEG  monitoring/vkleoreeord 
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'  Al  CPT  oodw  and  fl4criplo»i  copyright  1966  Ani«rlcan  Msdk^al  Associalian. 
'CopyrigM  1904  AiTMnian  Danlal  Aaaodalion.  Ail  rigMs  reMrved  (001 10-08969). 
>«  IndcMM  RVUs  an  koi  uMd  tor  MKlicare  payment 
«' kiacalM  raduelion  « I  PradiM  Exp«nM  RVUs  a*  a  rMuN  o(  OBRA  1993. 
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1.13 
0.58 
0.55 
1.92 
1.28 
0.66 
0.53 
0.33 
0.20 
1.25 
a68 
0.57 
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0.22 
0.38 
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0.62 
0.36 
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Descriptk)n 


EEG  monitoring/oompular 
£EG  monitoring/compular 

EEG  monitoring/bompiMar 

EEG  monitoring/giving  drugs  ~.... 

EEG  monitoring/giving  drugs 

EEG  monitoring/giving  drugs 

EEG  during  surgery 

EEG  during  surgery 

EEG  during  surgery 

EEG  monitoring/cabla/radk) 

EEG  monitoring/cable/radk) 

EEG  monittxing/cable/radk) 

EEG  digital  analysis  . 

EEG  digital  analysis  .«..;.. 

EEG  digital  analysis  .« 

EEG  monitoring/functton  tast  .._.. 

EEG  nfK)nitoring/functk>n  test 

EEG  monitoring/functx>n  test 

Electrode  stimulatkm,  brain 

Electrode  stimulatk>n,  brain 

Electrode  stimulatk>n,  brain 

Electrode  stimulatk>n,  brain 

Electrode  stimulatk>n,  brain  

Electrode  slimuiatkxi,  brain 

Neurotogksal  procedure 

Psychological  testing  

Assessment  of  aphasia  

Devetopmental  test,  lim  

Developmental  test,  extend 

Neurot)ehavior  stetus  exam 

Neuropsych  test  tMrttery 

Chemotherapy,  (SC)/(IM)  ._ 

Intraleskxial  chemo  admin 

Intralesnnal  diemo  admin 

Ctiemottwrapy,  push  technk^ue  . 
Chemottierapy,  infusion  method 
Ctwmotherapy,  infuskm  method 
Osmotherapy,  infusk>n  method 
Chenwtherapy,  push  technkjue  . 
Chemotherapy,  infuskxi  mettxxl 
Chemotherapy,  infuskxi  metlKXl 
Chemotherapy,  infuskxi  method 

Chemotherapy,  intracavitary 

Chemotfterapy,  intracavitary 

Chemotherapy,  into  CNS 

Pump  refilling,  mainterwica  

Pump  refilling,  maintenance  

Chernotherapy  injection 

Provkte  chemotherapy  agent 

Chemotherapy,  unspecified 

Ultraviolet  light  therapy  

Ptwtochenrwtherapy  with  UV-B  . 
Ptiotochemotherapy  with  UV-A  . 
Photochemottierapy,  UV-A  or  B 

DermatotogKal  procedure 

Hot  or  cold  packs  therapy  

Mechanical  tractwn  therapy 

Electric  stimulatnn  therapy 

VasopneumatK  devce  therapy  . 

Paraffin  bath  therapy  

Microwave  tfierapy 

Whirlpool  therapy 

Dialtiermy  treatment 

Infrared  ttwrapy  

Ultraviolet  therapy 

Electrical  stimulatkxi 


•  M  CPT  cods*  and  dMcrlptars  oopyrigM  1995  Anwican  Medical  Association. 
*CapyitgM  1994  American  Dental  Association.  AH  ngnts  reserved  (DOl  1 0-O9969). 
*•  Mtoaias  RVUa  are  not  used  tor  Madtoars  payment. 
*' irtdtoats*  reduction  o(  Practica  Expanse  RVUs  a*  a  rasu*  o(  OefM  1 993. 
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1.87 

7.54 

1.50 

6.04 

2.25 
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1.62 

4.89 
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2.67 

1.43 
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2.67 

1.43 

1.24 

0.00 

1.66 

1.68 

0.00 

1.68 

1.68 
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0.38 
0.56 
0.92 
1.47 
1.10 
127 
1.19 
1.17 
0.46 
1.36 
0.81 
0.98 
0.87 
0.85 
1.01 
1.09 
0.00 
0.00 
0.36 
a55 
0.63 
129 
0.00 
0.21 

ai9 

0.20 
025 
0.24 
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0.10 
0.50 
028 
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0.06 
a30 
0.11 
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0.61 
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0.50 

ai8 
ao5 
ai3 

0.52 
0.36 
0.14 
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0.08 
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0.00 
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0.00 
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1.36 
128 
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1.45 
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0.00 
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97113 

97116 

97122 

97124 

97139 

97150 

97250 

97260 

97261 

97266 

97500 

97501 

97520 

97521 

97530 

97536 

97537 

97540 

97541 

97542 

97545 

97546 

97700 

97701 

37703 

97750 

97770 

97799 

9692S 

98026 

98027 

98028 

96029 

99000 

99001 

99002 

99024 

9902S 

99060 

99062 

99064 

99066 

90068 

99070 

99071 

99075 

99078 

99060 

99082 

99000 

99100 

99116 

99135 

99140 

99175 

99178 

99183 

99186 

99186 
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)A 
JA 
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HA 
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A 
ItA 
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A 
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0 
A 
R 
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D 
0 
A 
A 
A 
C 
A 
A 
A 
A 
A 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
N 
B 
B 
C 
B 
B. 
B 
B 
B 
A 
0 
A 
A 
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Oescriplion 


Elaciric  cuirent  therapy  — 

Contrast  baOt  tttsrapy  ....»..._« 

UNiasound  thsnipy  „...« 

I  lydiothefopy  

Physical  thsrapy  treatmsnt  ..... 

Therapeulic  exercises 

Neuromusciiar  reeducation .... 
AquaNc  therapy/exercises  — 

QaK  training  therapy  «... 

Manual  ttaction  therapy ~ 

Massaoe  thsrapy 

Ptiysical  mecfcine  procedure  .. 
Qroup  thsnpeutic  procedures 

Myofascial  release 

Regional  manipulation „.. 

Supplememal  manipulalions ... 

i.i  T.ii    iM  nil  Til  ■  11  If  II 11 

jom  inm/aaon  .._.«....»...... 

Orttiotics  training _........_.„ 

S>4iMs***s**ls^  training  „_......... 


S(4)piefnenlBl  training  ............... 

Therapeulic  activities «... 

SeN  care  mngment  feaining  

CommunHyAnwrtt  reimsowtion  . 

Training  for  daiy  fving  ._ 

Suppiemenial  trainrng _ 

Wheelchair  mngefnent  training 


Work  haidsfvng  »~ 

Training  dwckout  ..««_»..„.«.. 
Suppiemenial  chectaxX  .......... 

Prosthetic  checkout  .„..._...„.. 

Physical  performanoe  test 

Cognitive  sWHs  devetopment  .. 
Physical  medicine  procedure  .. 

Osteopathic  manipulation  „ 

Osteopathic  manipulalion  ....... 

OstoopaMc  manipulalion  ..._.. 

Osteopathic  manipulalion  ....... 

Specimen  handhng  ..«..«_ 

Spedmsn  handhng  ...».«.. 

Device  handkig  ..._.......«........ 

Post-op  MkMHjp  visit  „ 

InHial  surgical  evakjation  . 

Medfcgl  services  after  hrs 

Medteol  services  at  night 

Medical  services,  unusual  hrs 
Noivoffice  medKal  servtoes .... 

Office  emergency  care  

Special  supplies — 

Patient  educatton  materials  .... 

Medksal  testimony 

Group  health  educatnn  

Special  reports  or  forms  

Unusual  physician  travel _ 

Computer  data  analysis _ 

Special  anesthesia  servwe 

Anesttwsia  with  hypottiermia  .. 
Special  anesthesia  procedure 

Emergency  anesthesia 

Inductkm  of  vomiting 

Devetopment  evaluatkxt  tests 
Hype(t)aric  oxygen  therapy  — 

Regional  hypothermia 

Total  body  hypothermia 


Physi- 
cian 
work 
RVUs3 


0.26 
Ql21 
Ol21 
.0.38 
0.29 
a45 
a45 
a44 
0.40 
a46 
0J6 
Ol21 
0.27 
0.46 

aio 

0.12 
0.46 
0.31 

ai7 

0.37 
022 
a44 
Ql33 
033 
0.00 
0.00 
0.25 

aoo 

0.W 
0.00 

ooo 

0.2S 
046 
044 

aoo 

045 
065 
087 
1.03 

1.10 
0.00 
0.00 
0.00 

ooo 

0.00 

ooo 
ooo 
ooo 
ooo 

0.00 
0.00 
0.00 
OM 

ooo 
ooo 
ooo 
ooo 
ooo 
ooo 

0.00 
0.00 

ooo 
ooo 

2.34 

ooo 

0.00 


Practice 

expense 

RVUs* 


014 
O10 
Oil 
021 
0.24 
013 
013 
020 
Oil 

on 

Oil 

016 

O20 

036 

0.20 

Oil 

036 

0.27 

015 

O30 

0»7 

017 

017 

017 

OOO 

0.00 

017 

0.00 

0.00 

0.00 

aoo 

018 
0.24 
0.28 
0.00 
0.26 
0.40 
0.38 
0.42 
030 
0.00 
OOO 
0.00 
OOO 
0.00 
OOO 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 

ow 

0.00 
0.00 
0.00 

aw 

0.00 
0.00 

ooo 

0.00 
1.33 
0.00 
1.67 
051 
1.70 


Mal- 
practice 
RVUs 


0.02 
0.01 
0.01 
0.02 
0.03 
0.02 

om 

0.02 

0.01 

0.01 

0.01 

0.02 

0.02 

0.04 

0.02 

0.01 

0.04 

0.04 

0.02 

O04 

0.02 

0.02 

0.02 

O02 

0.00 

OJOO 

O02 

OOO 

0.00 

0.00 

OJOO 

0.03 

0.03 

0.03 

0.00 

0.02 

0.03 

0.03 

0.04 

0.03 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

O10 
0.00 

oil 

OJO^ 
0.52 


Total 


0.42 
032 
0.33 
051 
056 
0.60 
059 
0.66 
052 
057 
0.47 
050 
0.49 
0.84 
0.41 
0.24 
054 
052 
0.34 
071 
0.41 
0.63 
052 
0.52 
0.00 
0.00 
0.44 
0.00 
0.00 
0.00 
050 
0.46 
0.72 
0.75 

o.ra 

072 

158 

1.28 

1.49 

151 

0.00 

0.00 

0.00 

0.00 

0.00 

0.M 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

050 

0.00 

0.00 

0.00 

0.00 

050 

0.00 

0.00 

1.43 

0.00 

4.12 

0.65 

2.22 


Gtobal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


H 

H 

H 

H 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N  V' 

N  ' 

N 

N 

N~. 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

0 

0 

0 

0 

0 

0 
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0 

0 

0 

0 

0 

0 

0 

N 

0 

0 

0 

0 

0 

N 

N 

Hi 

N 


<  M  OPT  eodM  Mid  dMtolan  oopyrigHt  1986  AiMrican  Midcal  Assooatran. 
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ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS2 

MOD 

Status 

Descriptkxi 

Physi- 
cian 
work 
RVUs» 

Practice 
expense 
RVUs* 

Mal- 

pradtoe 

RVUs 

Total 

Qtobal 
period 

Update 

99190 

X 
X 
X 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

A 

A- 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Special  Dunv)  services 

0.00 
0.00 
0.00 
OOO 
0.00 
0.38 
0.76 
1.14 
1.71 
2.28 
017 
0.38 
0.56 
0.94 
151 
1.09 
1.08 
1.75 
2.41 
1.06 
1.84 
257 
051 
0.88 
1.25 
1.06 
1.75 
054 
1.11 
1.47 
2.23 
2.96 
054 
1.13 
156 
2.27 
3.14 
056 
0.74 
1.16 
0.45 
084 
1.19 
1.73 
251 
0.28 
0.47 
1.07 
1.68 
2.63 
0.00 
3.64 
1.84 
16.03 
7.40 
3.84 
1.07 
157 
2.29 
054 
089 
1.19 
071 
151 
1.28 
0.60 

o.m 

0.00 
050 
0.42 
0.00 
037 
0.45 
052 
078 
0.86 
019 
0.28 
0.38 
050 
a76 
0.62 
0.68 
1.05 
1.14 
0.67 
1.04 
1.13 

ass 

0.45 
0.60 
051 
051 
0.64 
0.77 
0.97 
1.23 
1.69 
0.67 
0.76 
0.95 
1.20 
157 
0.33 
0.46 
057 
•0.58 
0.71 
1.02 
1.22 
1.74 
0.28 
0.38 
0.49 
0.70 
1.13 
0.00 
1.43 
0.63 
5.08 
2.46 
123 
0.45 
050 
0.95 
0.34 
0.41 
0.46 
0.37 
051 
073 
0.28 

0.00 
0.00 
0.00 
0.03 
0.00 
0.04 
0.05 
0.06 

ao8 

0.09 

ao2 

0.02 

ao3 

004 
007 
004 
0.06 
0.09 
0.09 
0.06 
009 
0.08 
0.03 
004 
0.05 

ao4 

0.04 
008 
0.09 
010 
0.11 
016 
0.08 
0.09 
0.10 
0.11 
0.14 
0.03 
0.04 
0.04 
0.07 
0.09 
Oil 
Oil 
0.17 
051 
0.03 
0.04 
0.06 
O08 
0.00 
Oil 
0.04 
1.55 
0.77 
038 
0.03 
0.04 
O07 
0.03 
0.03 
0.04 
0.03 
0.05 
0.06 
0.02 

0.00 
0.00 
0.00 
0.46 
0.00 
0.79 
1.25 
1.72 
2.57 
3.22 
0.38 
0.68 
0.96 
1.48 
2.34 
1.65 
1.82 
2.89 
3.64 
1.79 
2.97 
3.78 
0.92 
1.37 
1.90 
1.61 
2.30 
1.26 
1.97 
2.54 
3.57 

451 
1.29 
1.98 
251 
358 
4.85 
0.72 
1.24 
1.87 
1.10 
1.64 
252 
3.06 
4.22 
0.57 
0.88 
1.60 
2.44 
3.84 
0.00 
5.18 
251 
22.66 
10.63 
5.45 
1.55 
2.21 
351 
0.91 
1.33 
1.69 
1.11 
1.57 
2.07 
0.90 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
,XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

0 

99191 

Special  pump  services 

Special  pump  services „ „ 

PtiletxMomy _........_;...... 

Special  senrlce  or  report ... 

Offk:e/outpelient  visit,  new 

Office/outpatient  visit,  new .. — 

Offfce/oulpalient  visit,  new  — 

Vp/ince/ouipuueiii  visn,  new ....._....„._... 

Office/outjaabent  visit,  new 

Offtoe/outpatient  visit,  est  

Office/outpatient  visit,  est  

Oflfce/outpalient  visit,  est — . 

OfRce/outpatiefTt  visit,  est 

Offlce/outpatient  visit,  est  

0 

99102 

0 

99195 

H 

99199 
99201 
99202 
99203 
9%04 

N 

p 
p 
p 
p 

99205 
99211 
99212 

p 
p 
p 

99213 
99214 

p 
p 

99215 

p 

99217 
99218 

Otiservatkxi  care  discharge 

Ot>servatk)n  care  

ODsen/ation  care 

N 
N 

99219 

N 

99220 

Observation  care  

N 

99221 
99222 

Initial  hospital  care 

Initial  hospital  care 

Initial  hospital  care „«....«.......«.. 

Sut>sequent  hospital  care 

Subsequent  hospital  care — 

Subsequent  hosjsital  care 

Hosoital  dncharoe  dav 

Hospital  discharge  day _..«.».......... 

Office  consultatton  — 

Office  consultBtion  _„ 

N 
N 

99223 

N 

99231 

N 

99232 
99233 

N 
N 

99238 

N 

99239 

N 

99241 

N 

99242 

N 

99243 

Oflfce  consultatton „ 

Office  consultatton ., .... «... 

N 

99244 

N 

99245 

Office  consultation  ..„............_-„....m......m».... 

Initial  inpatient  consult 

InHiai  inpatient  consult  . — 

Initial  inpatient  consult _.. 

Initial  Inpatient  consult 

Initial  inoatient  consult  

N 

99251 

N 

99252 

N 

99263 

N 

99264 

N 

99256 

N 

99261 

FoUow-up  inpatient  consult 

Follow-up  inpatient  consult _ 

Foltow-up  inpatient  consult  ..._ 

Confirmatory  consultabon 

Confirmatory  consultation 

N 

99262 
99263 
99271 
99272 

EE 

N 
N 
N 
N 

99273 



N 

99274 

Confirmatorv  consultation 

N 

99275 

Confirmatory  consiritation 

N 

90281 
99282 
99283 
99284 

Emergency  dept  visit „ 

Emeraencv  deot  visit  „ 

Emergency  dept  visit 

Emergency  dept  visit 

P 

P 
P 
P 

99285 

Emeroencv  deist  visit 

P 

99288 

99291 

Direct  advanced  life  support „... 

Critical  care,  first  hour  

0 
N 

99292 

99295 

Critical  care,  addl  30  min 

Neonatal  critical  care  .„     

Neonatal  critical  care 

N 
N 

99296 

N 

99297 

Neonatal  critical  care  ._ 

N 

99301 

Nursing  facility  care  ~ 

Nursing  facility  care  ..._._ .~ 

Nursing  facility  care  

P 

99302 
99303 

P 
P 

99311 

Nursing  facility  care,  sut>seq  

P 

99312 

Nursira  facility  care,  subseo  

P 

99313 

Nursing  facility  care,  subseq  

P 

99321 

Rest  home  visit,  new  oatient 

P 

99322 
99323 

Rest  home  visit,  new  patient — 

Rest  home  visit,  new  patient  _... 

Rest  honrw  visit,  estab  pat „ 

P 
P 

99331 

•••■■■«••••• 

P 

'  A*  CPT  oodM  and  dMOlpian  copyrigM  1886  Anwrtcan  Mtdlci<  AtaocMiion. 

>  CopyrigM  1884  Amariean  Oamal  AaaociaKan.  Al  rtgM  raaarvad  (D011 0-09999). 

>  t  Iwieataa  RVUi  ara  not  uaad  lor  Madtoara  paymanL 

< '  Mieataa  radudton  a(  r>ractioa  Expanaa  RVUs  as  a  raaun  of  OeRA  1983. 


63324 


Fwter^ 


Regiiln  /Vol.  60,  No.  236  /  F^day,  Decfflnbw  8,  1995  /  Rules  and  R^ulations 


ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  tNFORMATiON--Continued 


Fedaral  Rggigter  /  Vol.  60.  No.  236  /  Friday. 'December  8.  1995  /  Rules  and  Regulations      63325 


ADDENDUM  B.— REUTIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HOI^CS^ 


98332 
90333 
90841 
99342 
90343 
99361 


90363 
99364 
99365 
90366 

90367 
90368 

99360 
90360 
90361 


09371 
99872 
90373 
90375 
90378 
99381 


99383 
99384 
99386 

90386 
99387 
90301 
99302 
99303 
99394 
99395 
99396 
90307 
00401 
09402 
99403 


MOO 


99411 
99412 
99420 
90429 
99431 
90432 
90433 
90436 
90440 
99450 
90456 
90466 
99499 
A0021 
A0030 
A0040 
A0060 

Aooeo 

AOOOO 
A0100 
A0110 
A0120 
A0130 
A0140 
A0160 
A0170 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A- 

A 

A 

B 

8. 

X 

B 

B 

B 

B 

6 

A 

B 

R 

N 

N 

N 

U 

N 

N 

N 

N 


—....-.. 

N 

N 
M 
N 

•••■••     •«■  • 

N 

N 

MM.....»..« 

N 



N 
M 

N 
H 

w«*».  ...—•• 

N 

N 

, , 

A 

A 

A 
A 

,„ 

A 

N 

MMM  •«•••• 

R 

R 

.^^.....^ 

C 

X 

X 

X 

•  ^•■■•■■•••C 

Q 

«,«,„^ 

Q 



G 
Q 
Q 

**""**""*■"■■ 

.-~— •••.••« 

Q 

............ 

Q 

<MCPT 

>Capyiigf« 

»# 


.........    wi 


DetcripBon. 


Rmi  home  visM,  esiib  pal 
Raet  home  vWt.  wUb  pet 
nOme  \nBii..rww  pewni 
Home  visit,  new  pelent 
Home  visit,  hebv  patienl 
Home  visit,  ettb  patient 
Home  visit,  esteb  pMient 
Home  visit,  eetab  patient 
Prolonged  seivice,  oflloe 
Prolonged  sefvice,  office 

BOfVICO,  I 


Prolonged  eecvioe,  mpeiient  .. 
Prolonged  eerv,  w/o  contact  „ 
Prolonged  setv,  wA>  uontwit .. 
PhysidCHi  sbndby  sefvices  ~. 
PTiysi^en/leam  conisfenco  ^~. 
Ptiysidan/lsam  contoience  .~. 
Ptiysicien  phone  oonsuRalion 
Physicien  ptK>ne  consuWaSon 
Ptiysician  phone  consuttation 
Care  plan  oMefaigMOO-60  .... 
Gate  plan  overaighttooer  60  .. 
Preventive  visit,  new.  Mant ... 
Preweniive  visit,  new,  age  1-4  .. 
Preventive  visit,  new,  age  5-1 1  . 

Preventive  visit,  new,  12-17 

Preventive  visit,  new,  18-39 

Preventive  visit,  new,  40-64 

Preventive  visit,  new,  65  &  over 

Preventive  vi«t,  est,  infant :.. 

Preventive  visit,  est,  age  1-4  ^ 
Preventive  visit,  est,  age  5-11  .. 

Preventive  visit,  est,  12-17  

Preventive  visit,  est,  18-39  

Preventive  visit,  est,  40-64  

Provenlive  visit,  est,  65  &  over  . 

Preventive  oouneeing,  indiv  . 

Preventive  counseling,  indm 

Preventive  counselirtg,  irtdiv  — 

Preventive  oouneeing,  indK/ 

Preventive  counseling,  group  .. 
Preventive  oouneeing,  group  ... 
HeaMh  risk  assessment  test  .... 
Unlsted  preventive  service  ._.... 
Initial  cars,  normal  newtxxn  .... 
Newborn  care  not  in  IwspHal ... 
Normal  nevrtxvn  care,  hospital 
Hospital  NB  dtocharge  day  . 


Ptiysi- 
cian 
work 
RVUe3 


UfaMteatolity  evahiaHon 

DieabiMy  eiiaminatkNi 

DisabHty  examinaiion 

Unlsted  E/M  servkx 

OulakJe  state  ambulance  serv  .. 

Air  ambulance  service ~ 

I  Isicoplei  arrtxjianoe  service  .. 
Water  amb  service  emergency 
Nonlnlerest  eacort  in  non  er  .... 

InlsiBst  escort  in  non  er  

Nonemergency  transport  taxi ... 
Nonemergency  ftansport  bus  .. 

Noner  franaport  mirv-tius 

Noner  transport  wtieelch  van  ... 
Nonemergency  transport  air  .... 
Noner  tranaport  case  wortier  ... 
Noner  tranaport  parking  fees  ... 


OJO 

1.00 

1.12 

1.58 

2.00 

083 

1.^2 

1.48 

131 

151 

1w44 

1.44 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

1.73 

0.00 

#1.19 

#1.36 

#1.36 

#1.53 

#1.531 

#1.88 

#2.06 

#1.02 

#1.10 

#1.19 

#1.38 

#1.36 

#1.53 

#1.71 

#0.48 

#0.08 

#1.46 

#1.96 

#0.15 

#025 

0.00 

0.00 

1.17 

126 

0.62 

1.50 

^93 

0.00 

OJOO 

OlOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OM 

OJOO 

0.00 

0.00 

0.00 

OJOO 


Practice 
RVUs* 


0.36 

0.44 

0.53 

0.60 

077 

046 

0.53 

0.61 

0.76 

0.78 

086 

0.86 

0;00 

0.00 

0.00 

OOO 

OOO 

OOO 

0.00 

OJOO 

0.51 

0.00 

123 

1.41 

1.41 

1J0 

1.40 

1.72 

1.88 

1.06 

123 

123 

1.41 

126 

1.40 

1.56 

0.45 

OM 

124 

1.78 

014 

023 

0.00 

0.00 

121 

1.31 

0S4 

1£6 

3l04 

0.00 

0.00 

0X0 

0i» 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OjOO 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
flVUs 


OJOi 

0.02 

0.05 

0.06 

OJOO 

0.04 

0.04 

0.05 

0.07 

0.07 

0.08 

0.08 

0.00 

OjOO 

OjOO 

0.00 

OOO 

0.00 

OOO 

0.00 

0.04 

OJOO 

0.08 

0.00 

0.09 

01 0 

0.00 

O10 

011 

007 

0.08 

0.08 

0.00 

0.08 

0.00 

0.10 

0.03 

0.05 

0.08 

Oil 

0.01 

0.01 

0.00 

0.00 

0.06 

0.08 

0.04 

010 

O10 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

ox» 


Total 


1.19 

1.46 

1.70 

223 

Z92 

1.32 

1.69 

Z14 

2.34 

2.34 

2.37 

2.37 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

228 

0.00 

2.50 

2.86 

2J6 

322 

3.02 

3.70 

4.05 

2.15 

2.50 

2.50 

2.86 

2.69 

3.02 

3.37 

0.06 

1.92 

2.88 

3^ 

0.30 

040 

0.00 

0.00 

2.46 

2.66 

.1.30 

».15 

6.16 

OOO 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

OOO 

0.00 

OJOO 

OjOO 

0.00 

0.00 

0.00 

OOO 

0.00 

OOO 


Global 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Update 


p 
p 
p 
p 
p 
p 
p 
p 
p 
p 

N 
N 
0 
0 
0 
0 
0 
0 
0 
0 

p 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
N 
N 
N 

p 

N 
0 
N 
N 
N 
0 
0 
0 
0 
0 
0 
0 

o 

0 
0 
0 
0 
0 


CPTV 
HCPCS2 


A0180 
A0190 
A0200 
A0210 
Aa225 
A0300 
A0302 
A0304 
A0306 
A030e 
A0310 
A0320 
A0322 
A0324 
A0326 
A032B 
A0330 
A0340 
A0342 
A0344 
A0346 
A0348 
A0360 
A0360 
A0362 
A0364 
A0366 
A0368 
A0370 
A0380 
A0382 
A0384 
A0390 
A0392 
A03e4 
A0396 
A0398 
A0420 
A0422 
A0424 
A0688 
Au899 
A2000 
A4190 
A4200 
A4202 
A4203 
A4204 
A4205 
A4206 
A4207 
A4208 
A4209 
A4210 
A4211 
A4212 
A4213 
A4214 
A4215 
A4220 
A4230 
A4231 
A4232 
A4244 
A4245 
A4248 


MOO 


Status 


G 
G 
G 
G 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
N 
X 
A 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
N 
P 
P 
P 
P 
P 
P 
N 
N 
N 
P 
P 
P 


De8cripik>n 


Noner  transport  todgng  rscip 

Noner  transport  meals  redp  . 

Noner  transport  lodgng  escrt 

Noner  transfX)rt  meals  escort .... 
Neonatal  emergency  transport .. 
Ambulance  basic  nor>-emer  al .. 
Ambulance  basic  emergeny  al .. 

Amb  adv  non-er  no  serv  all 

Amb  adv  non-er  spec  serv  all .... 

Amb  adv  er  no  spec  serv  aM 

Amb  adv  er  spec  serv  aU 

Annb  t>asic  non-w  *  supplies 

Amb  basic  emerg  -f  supplies 

Adv  nor>-er  serv  sep  mileage 

Adv  norver  no  serv  sep  mile  

Adv  er  no  serv  sep  mileage 

Adv  er  spec  serv  sep  mile 

Amb  basic  non-er  -f  mileage  

Amtxjl  basic  emer  *  mileage 

Amb  adv  non-er  no  serv  -f  mile  . 

Amb  adv  norver  serv  •«■  mile 

Adv  emer  no  spec  serv  *  mile  .. 
Adv  emer  spec  serv  ••-  mileage  .. 
Basic  non-er  sep  mile  &  supp  ... 
Basic  emer  sep  mile  &  supply  ... 
Adv  non-er  no  serv  sep  mi&su  .. 
Adv  non-er  serv  sep  mil&stfip  .. 
Adv  er  no  serv  sep  mile&supp  .. 
Adv  er  spec  serv  sep  mi&supp .. 

Basic  life  support  mileage 

Basic  support  routine  suppis  

Bis  defitMillation  supplies  

Advanced  life  support  mileag  .... 

Als  defibrillation  supplies  

Als  IV  drug  ttwrapy  supplies  

Als  esophageal  Intub  suppis 

Als  routine  disposble  suppis  ...... 

Ambulance  waiting  1/2  hr 

AmtXilance  02  life  sustaining 

Extra  ambularKe  attendant 

Noncovered  amtxjiance  mileage 

Unlisted  annbularK»  servce 

Chiropractor  manip  of  spine  .:.... 

Transparent  film  each 

Gauze  pad  medicatetVnorvmed 

Elastic  gauze  roll  

Non-elastic  gauze  roll . 

At>sorplive  dressing  

Nonabsorptive  dressing 

1  CC  sterile  syringe  &  needto 

2  CC  sterile  syringe  &  needte  .... 

3  CC  sterile  syringe  &  needto  .... 
5*  CC  sterile  syringe  &  needle  . 

Nonneedle  injection  device 

Supp  for  seH-adm  injections 

Non  coring  needle  or  stylet 

20+  CC  syringe  only 

30  CC  sterile  water/saline 

Sterile  needle „... 

Infusion  pump  refil  kit ...... 

Infus  insulin  pump  non  needle  .. 
Infusion  insulin  pump  needle  _... 

Syrirtge  w/needle  insulin  Sec 

Alcohol  or  peroxide  per  pint  

Alcohol  wipes  per  box  


Physi- 
cian 


RVUs3 


OOO 
0.00 
OOO 
OOO 
0.00 
0.00 
0.00 
0.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.45 
0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
OOO 
0.00 
0.00 
0.00 
OOO 
OOO 
O.M 
0.00 
OOO 
0.00 
OOO 
OXXi 
0.00 
0.00 
0.00 
OOO 
OOO 


Practice 
expense 
RVUs* 


0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
029 
OOO 
OOO 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OiX) 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
OOO 
OJOO 


practice 
RVUs 


0.00 
OOO 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 

0.x 

0.00 
0.00 
O.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
0.00 
0.00 
OOO 
O01 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
OOO 
OOO 
0.00 
0.00 
OOO 
0.00 
0.00 
OOO 
0.00 
OOO 
OOO 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 
OOO 
OOO 
OOO 
0.00 
0.00 
OM 
OM 
O.M 
O.M 
O.M 
O.M 
OM 
OM 
O.M 
OM 
O.M 
O.M 
O.M 
O.M 
OM 
O.M 
OM 
O.M 
O.M 
OM 
O.M 
O.M 
O.M 
OM 
0.75 
O.M 
OM 
OM 
O.M 
O.M 
O.M 
OM 
OM 
O.M 
OM 
OM 
OM 
OM 
O.M 
O.M 
OM 
OM 
OM 
OM 
OM 
OM 
O.M 
OM 


Gkibal 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


19M  Aiii(rt4M'06niil 
RVUtam4oluMdier 


M  rt^M  iw««rt  (ooiio-osase). 

RVVk  at  •  iwi«  of  OBRA  isas. 


*  M  CrT  oodM  6nd  tfiMrfplOfV  oopyciQM  1906  AiMricM  Midtefll  Associfllion. 
>CaprtgM  ISO*  AHMricw  DwM  AtMOialion.  Ml  itgMi  raMTVK)  (001 10-09899). 
*«  macMH  RVUi  ai*  not  uMd  tor  Midinra  paymant 

» laducSon  or  PracHca  E)«anaa  nvua  at  a  rMuR  o(  oeRA  isas. 
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AcbENOUM  B.— Relative  Value  Units  (RVUs)  and  Related  lNFORMATK»H-Continued 


CPTV 
HCPCS* 


MOO 


A4247 

A42S0 

A4253 

A42S4 

A42S6 

A42Se 

A42S9 

A4260 

A4262 

A4263 

A4266 

A4270 

A4300 

A4301 

A4306 

A4306 

A4S10 

A431t 

A4312 

A4313 

A4314 

A4315 

A4316 

A4320 

A4322 

A4323 

A432e 

A4327 

A4328 

A43» 

A4330 

A4335 

A4338 

A4340 

A4344 

A434e 

A4347 

A4361 

A4352 

A4364 

A4366 

A4366 

A4357 

A436e 

A436e 

A4361 

A4362 

A4363 

A43S4 

A4367 

A4307 

A438e 

A43M 


8Wui 


A4402 
A4404 
A4421 


A44e0 
A4466 
AU70 


Dwcription 


BetKlinatedne  swate/wipes  ... 
Urtne  raageni  saipt/tttitete  — 
Blood  glucoMfrMgent  stripe  ~. 
BMBfy  tor  (^ucom  monlior  — 

Caftralor  sohJltonfchips  

LanootdMtoe  «ach ...; — 

Lanotts  per  box _ 

LavorwgesM  innpiant 

Tamponvy  *•«  duct  phjg 

Permanent  tear  duct  plug 

Paraffin 

Disposable  endoaoope  sherth 
Catti  innpl  vase  access  portal ... 
Implanlable  access  syst  pare  .. 
Drug  delivery  syslam  »S0  ML 
Drug  delivery  system  <-5  ML .. 

Insert  tray  w/o  bagteatfi ... 

Cattwter  w/o  bag  2-way  latox .. 
Caih  w/6  bag  2-way  aifioone  .... 

Catheter  w/tag  3-way ~. 

Catt)  w/drainage  2-way  laiex  .:. 
Caih  w/drainage  2-way  sicne  „ 

Calh  w/drainage  S-way 

wnganon  way  ....~..~~~~...... — ... 

Irrigation  syringe  ...........»..~...~ 

Same  irrigation  soUian  


Physi- 
cian 
woilt 

RVUs  3 


Fern  urinary  colect  dev  cup 
Fem  urinary  colect  pouch  ... 
External  catwiar  start  set .... 

Stool  collection  pouch 

kwontinenoe  supply — 

IrvkweMng  catheter  Mex 

Indwelling  catheter  special  .. 
Caih  incKv  toley  2  way  aitlcn 
Caih  indw  fdey  3  way 


Siraigfit  tip  urine  catheter 

Coude  tip  urinary  caMwter 

Catf)  Inserion  tray  Wbag 

Bladder  irrigation  tubing 

Ext  urelh  drnp  or  compr  dvc  ...- 

Bedside  drairiage  bag 

Urinary  leg  bag ~  -. 

Urinary  suspensory  wto  leg  bag 
Ostomy  lace  plals ..................... 

Solid  sMn  barrier _.«........_ 

Liquid  sUn  banter 
Oetomy/caih  i 

Ostomy  belt 

Irrigation  supply  sleeve 

Irrigation  supply  bags  ...... — 

irrigation  aupply  oone/cathe  — 

uswiiy  mgaaon  sei 

Lubricant  per  ounce  ...^ 

Oatorny  ring  each  » — 

Ostomy  supply  misc  ............... 

Tape  al  types  al  sizee 

Adhesive  remover  per  ounce  .. 
Baalto  compression  bandage 
Nonatoatic  extremKy  binder  .. 

Qravlee  Jet  washer 

vabra  a^ilrator 

Above  knee  surgical  stoddng 
TM^  tonglti  surg  stocking  .... 
towe  surgical  stoddng 


Pracbce 
expense 
RVUs* 


0.00 
0.00 
OM 
0.00 
0.00 
0.00 
0.00 

o.ra 

0.00 

0.00 

0.00 

0.00 

0.00 

0.W 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00  I 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.Q0 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.96 

0.M 

0.00 

0.95 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.60 


Total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.x 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.M 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.001 


Qtabai 
period 


update 


0.00 

XXX 

0 

0.00 

XXX 

N 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.95 

XXX 

N 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.95 

XXX 

N 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.W 

XXX 

0 

0.W 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.M 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.M 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.00 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

e 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

0.x 

XXX 

0 

ADDENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  iNFORMATiof^-Continued 


CPTV 
HCPCS2 


A4510 
A4550 
A4S54 
A4SS6 
A4557 
A4558 
A4S60 
A4666 
A4570 
A4S72 
A4575 
A45X 
A4581 
A4690 
A4595 
A4610 
A4611 
A4612 
/V4613 
A4615 
A4616 
A4617 
A4618 
A4619 
A4620 
A4621 
A4622 
A4623 
A4624 
A4625 
A4626 
A4627 
A4628 
A4629 
A4630 
A4631 
A4636 
A4636 
A4637 
A4640 
A4641 
A4642 
A4643 
A4644 
A4645 
A4646 
A4647 
A4649 
A46S0 
A46S6 
A46X 
A4663 
A4670 
A4680t 

Atew 

A47X 
A47X 
A4712 
A4714 
A4730 
A4736 
A4740 
A4750 
A47S5 
A47X 
A4766 


MOD 


Status 


N 
A 
N 
P 
P 
P 
X 
X 
X 
X 
N 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
E 
E 
E 
E 
E 
E 
8 
B 
X 
X 
X 
X 
N 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Descriptton 


Full  length  surg  stocking 

Surgkai  trays *. 

Disposable  underpads 

Electrodes 

Lead  wires  „ 

Conductive  paste  or  gel „ 

Pessary _.. 

*>^W  ^^V      •••*•••••■•■•■■•■■■■■•••••••••  ••^••«*a< 

SpNnt _ 

Rto  belt „ 

Hyperbaric  02  chamber  di^M 

Cast  supplies  (piaster) 

Risser  jacket  supplies 

Spedai  casting  material 

TENS  suppi  2  lead  per  month 
Med  supplies  for  use  in  OME  . 

Heavy  duty  battery 

Battery  catNes ^ 

Battery  charger 

Cannula  nasal 

Tubing  (oxygen)  per  toot 

Mouth  piece  

Breathing  circuils 

Face  ler* 
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Rasin  4/>  Mt  or  w  Mi  an  ...4. 
ConpotilB  rasin  crown  ............~. 

0kmn  one  surf  poster  primar  — 
Reain  two  aurt  poster  primar  — 
Resin  tfws/roore  surf  postp  — 
Resin  one  surf  poster  perman  _. 
Resin  two  surf  postsr  perman 
Basin  thwe/mors  surf  poet  p 
OeniBl  gold  Ml  one  surface  . . 
DenW  gold  fol  two  surface  .. 
OanMgoidfoittweesurfa  ... 
Dsnisl  May  maiallc  1  surf  .... 

Denial  May  mslalc  2  surf  ... 
Dsntsl  May  mall  SAnore  sur . 

Oenisl  onlay  melalic 

Denial  onlay  metallic  3  surf  .. 
Osmal  onlay  meN  Almon  sur 

MBy  poioolalntosianiic  1  su 

Inlay  potcalainfesiamic  2  su 

Dental  onlay  pore  SADore  sur 

Onlay  w  May  poicelaMcera 

OentsI  onlay  poioein  2  surf 

Denial  onlay  porcein  3  surf 

Dental  onlsy  poic  4/more  sur 

Msy  convosila/rssin  one  su  — ,. 

Inlay  composiH^resin  hwo  su 

Oenisl  May  resin  3hm  sur 

Onlsy  w  inlay  composile/resi 

Denial  onley  resin  2  surtece  — 
Denial  onlay  resin  3  surface  ...; — 
Dentai  onlay  resin  4/mre  sur  ....... 

Crown  resin  laboratory i~.. 

Orown  resin  w/  high  noble  me  — 
Grown  reSki  W  bese  metal  ...„. — 

Crown  rasin  W  noble  metal 

Crown  penelairVceramic  subs  — 
Crown  porcelain  w/  h  noble  m  — 
Crown  porcelain  fused  base  m  .... 
Crown  porcelain  w/  noble  met ....: 
Crown  fun  cast  high  rtoble  m  ...._. 

Crown  full  cest  bese  metal — 

Crown  fun  cast  noble  metal 

Crown  3/4  cast  melBlic 

Demai  reoemeni  inlay ~... 

Dental  recemenl  crown 

Prefab  stniss  steel  awn  pri  « 

Prefab  stniss  steel  crown  pe 

Pratsbricated  resin  crown _.... 

Preisb  stainless  steel  crown 

Denial  sedative  fining — 

Core  build-up  inci  any  pins  — ..~. 

Tooth  pin  retention 

Post  and  core  cast  -»-  crown 

Prefab  post/core  ••■  crown 

Post  removal » — 

Laminats  labial  veneer  — 

Lab  labial  veneer  resin  — ..... 

Lab  lat)ial  veneer  porcelain  

Temporary-  fractured  toolh 

Crown  repair  _ 

Dental  unspec  restorative  pr  ..„.. 

Pulp  cap  direct .._.. — .. 

Pulp  cap  indirect >_.. 

Therapeutic  pulpotomy  

Pulpal  therapy  anterior  prim 

Pulpei  ttwapy  poeterior  pri  ......... 
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03425 

03426 
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03450 
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03820 

03950 
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03099 
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04211 

04220 

04240 

04249 

04250 

042W 

04261 

04262 

04263 

04264 

04266 

04267 

04268 

04270 

04271 

04273 

04274 
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04321 

04341 

04345 

04355 

04381 
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04920 
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051 10 
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D5211 

05212 

05213 

05214 
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D5410 
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05422 

D5510 

05520 

D5610 
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Description 


Anterior 

Root  canal  therapy  2  canals  .... 
Root  canal  therapy  3  canals  .... 

Retreat  root  canal  anterior 

Retreat  root  canal  bicuspid 

Retreat  root  canal  molar 

ApexificaliorVrecalc  initial 

ApexificeiiorVrecalc  interim 

ApexificalionAecalc  final 

Apicoed/perirad  surg  enter 

Root  surgery  bicuspid 

Root  surgery  molar  .._ 

Root  surgery  ea  add  root 

Retroorade  fiHina 

Root  ampulalion  

Endodontic  endosseous  impteHi 

Intentional  replantation  

Isolation-  tooth  w  njbb  dam  ..... 

Tooth  splitting  

Canal  prep/fitting  of  dowel 

Bleaching  of  decolored  toot  .... 

Endodontic  procedure 

Gingivectomy/plesty  per  quad  . 
Gingivectomy/plasty  per  toot  ... 
Gingival  curettage  per  quadr  ... 

Gingival  flap  proc  w/  planin  

Crown  lengthen  hard  tissue 

Mucogingival  surg  per  quadra  . 
Osseous  surgery  per  quadrant 

Bone  replace  graft  single  si 

Bone  replace  graft  mult  site  .... 

Bone  replce  graft  first  site 

Bone  replce  graft  each  add  ...... 

Guided  tiss  regen  resortsle  

Guided  tiss  regen  nonresorb  ... 

Guided  tissue  regeneration  

PedKle  soft  tissue  graft  pr , 

Free  soft  tissue  graft  proc 

Subepithelial  tissue  graft 

Distal/proximal  wedge  proc 

Provision  spirit  intracoronal 

Provisional  splint  exbacoio 

Periodontal  scaling  &  root 

Periodontal  scaling  w/inflam 

Full  mouth  debridement , 

Localized  chemo  delivery  

Periodontal  maint  procedures  ... 
Unscheduled  dressing  change  . 
Unspecified  periodontal  proc  .... 
Dentures  complete  maxillary  .... 
Dentures  complete  mandible  .... 
Dentures  immediat  maxillary  .... 
Dentures  immediat  mandit)le  .... 

Dentures  maxill  part  resin 

Dentures  mand  part  resin 

Dentures  maxill  part  metal 

Dentures  marxJibl  part  metal  .... 

Removable  partial  denture  

Dentures  a<^t  cmpit  maxH  

Dentures  ac^ust  cmpIt  mand  ..... 

Dentures  a<^t  part  maxill 

Dentures  ao^t  part  mandlsl  .... 
Dentur  repr  broken  compi  bas  .. 
Replace  denture  teeth  compK  .. 

Dentures  repair  resin  t>ase 

Rep  part  denture  cast  frame  .... 


'  Al  CPT  eedM  tntf  dMef«pta»  oepyiliM  ises  AiMrtcan  Mtdlcti  AtMdakon. 
>Copyi«|^  1994  AnMricM  OwM  ttmettmon.  m  hgMi  r«Mfv«d  (DO1 10-09099). 
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ApOENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Conlinued 


CPTV 
HCPCS2 


MOO 


D5630 
D5640 
D56S0 

oseeo 

D5710 

D5711 

D5720 

D5721 

D5730 

D5731 

DS740 

D5741 

O57S0 

D6751 

DS7S0 

05761 

D5610 

DS811 

05820 

05821 

05860 

05861 

05860 

06861 

05862 

05880 

05811 

05812 

05813 

05814 

05815 

05816 

05819 

05822 

05823 

05824 

05825 

05826 

05827 

05928 

05929 

05931 

05832 

05833 

05634 

05836 

05936 

05837 

05851 

05852 

05853 

05854 

05856 

05956 

05958 

05860 

05962 

05883 

05884 

05865 

05666 

05887 

05688 

05888 

08010 

06620 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
M 
N 
N 
N 
N 
N 
N 
N 

n 

N 

N 

N 

N 

N 

A 

R 

R 

Q 

Q 

Q 

Q 

G 

Q 

Q 

Q 

Q 

Q 

Q 

Q 

Q 

G 

Q 

Q 

Q 

Q 

G 

G 

R 

G 

G 

G 

Q 

G 

G 

G 

Q 

R 

R 

R 

N 

R 

R 

G 

G 

G 


OesccipliDn 


Rep  pailiai  denture  dasp  . 

neplece  pert  denture  leelh 

Add  tooih  to  partial  denture  — 

Add  da^)  to  partial  demure  

Oenluree  rabase  cfTpR  maxil  .... 
Danluras  rabase  cmpR  mand  ... 

Oenluree  rabeBe  part  maxM 

Oemures  rebase  part  mandU  ... 

Oenlure  rein  cmpN  maxH  ch 

Oenlure  rein  cmpN  mand  thr  _.. 
Oenlure  rein  part  maidl  chr  — 
Denture  rein  part  mand  dv  . — 
Denture  rein  cmpN  max  lab  — 
Oenlure  rein  cmpK  mand  lab  _ 
Oenlure  rain  part  maxM  lab  — 
Oenlure  rem  part  mand  lab  — 

Denture  interm  cmpN  maxW 

Denture  mterm  onpt  mandM  ... 

Oenlure  imerm  part  maxM  

Denture  Menn  part  mandbl  — 

Denture  liae  condNn  maxM 

Denture  ties  oondKn  mandbl  — 

Ovaidenture  oompleta 

Overder*»»  parlW 

Precision  attachment «..._ 

nemwable  proetfiodontic  proc 

Facial  moulage  eectional 

Facial  moulage  compMe 

l<iasal  proethesis 

Auricular  proelhasis  ._.......«.._. 

Oit>ltal  proeawsis 

Ocular  proetwsis — 

Facial  proelheeis 

Nasal  septal  prosthesis  

Ocular  prosthesis  interim 

Cranial  prosthesis 


Ptiysi- 


work 
RVUs' 


Facial  augmentaion  Implant 

Replacement  nasal  prosthesis  . 

Auricular  replacement ^ 

Orbital  replacament «.. 

Facial  repiaoement  

Surgical  obturator  ....„ 

Postsurgical  obturator 

ReMing  of  oUuraAor 

MwKJKxilar  Hange  proelhesis  ... 

M^Klbular  denture  prosih 

Teirp  obturator  prosthesis 

Trismus  appliance - ~ 

Feedbig  aid 

PedMrtc  speech  aid ... 

Adult  speech  aid «....». 

Superimposed  proelhesis  ..«.~. 

Ptfatal  Mt  prosthesis 

Intraoral  con  def  inter  pN  

Inaaoral  con  def  mod  palat  

ModMy  speech  aid  prosthesis  .. 

Surgical  stsnt ~~ 

Radtolion  appicator ._.........«... 

naoMDon  srveiu  _ — ........ 

Radiation  cone  locator  .; — .... 

Fkjonde  applicator „.... 

Commissure  splint 

Surgical  splint  

MaxHofacial  prosttesis 

OdooUcs  sndootort  implaftf 

Odorics  abutment  placement 


'Mcrr 

••  inacMM  nvu(  •*  Ml  uMd  IV 


M  ri^M*  rMWVrt  (00110-09009). 
aVlM  M  a  rMi«  or  OatM  1999. 


Practice 

expense 

RVUs* 


0.00 

0.00 

0.00 

OJBO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ooo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.0O 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.00 

0.00 

0.00 

0.00 

0.00 

0.W 

0.00 

0.00 

0.00 


Total 


ooo 

0.00 
0.00 
0.00 

ooo 

0.00 
0.00 

ooo 

0.00 

0.00 

0.00 

0.M 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ooo 

0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
O.M 
O.OO 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 


Global 
period 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OjOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.QO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

ooo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.W 

0.00 

0.00 

0.00 


Update 


xxx 

XXX 

xxx 
xxx 
xxx 
xxx 
xxx 
.  xxx 
xxx 
xxx 
xxx 
xxx 

XXX 

xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 

YYY 
YYY 
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xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
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xxx 

XXX 

xxx 
xxx 
xxx 
xxx 
xxx 

YYY 
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xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 

YYY 
YYY 
YYY 
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YYY 
YYY 

xxx 
xxx 
xxx 
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0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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0 

0 

N 

0 

0 

0 

0 

0 

0 

0 

0 

N 

N 

N 

0 

N 

N 

0 

0 
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Addendum  B.— Reutive  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


06030 
06040 
06060 
D6065 
06080 
06090 
06095 
O6100 
06199 
06210 
06211 
D6212 
06240 
06241 
06242 
06250 
06251 
06252 
06520 
06630 
06540 
06543 
06544 
06545 
06720 
06721 
06722 
06750 
06751 
06752 
06780 
06790 
06791 
06792 
D6920 
06930 
06940 
06050 
06670 
06071 
06072 
06973 
06975 
06980 


07110 
07120 
07130 
07210 
07220 
07230 
07240 
07241 
07250 
07260 
07270 
07271 
07272 
07280 
07281 
07285 
07286 
07200 
07201 
07310 
07320 


MOO 


Status 


D 
G 
G 
G 
G 
G 
G 
G 
G 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
0 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
R 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
R 
R 
R 
R 
R 
R 
R 
R 
R 
R 
N 
0 
N 
N 
N 
G 
G 
N 
R 
G 
G 


Description 


Prosthodont  endosseous  impi  .. 

Qipntics  eposteai  implant 

vSontics  transosteal  inplnt  ...... 

Implant  connecting  bar _. 

tnplant  maintenance  

Repair  implant 

Odontics  repr  abutment 

Removal  of  implant  ..„ 

Implant  procedure 

Proslhodont  high  noble  metal ... 

Bridge  base  metal  cast 

Bridge  noble  metal  cast 

Bridge  (wrceiain  high  noble 

Bridge  porcelain  base  metal 

Bridge  porcelain  nobel  metal  .... 

Bridge  resin  w/high  noble 

Bridge  resin  base  metal 

Bridge  resin  w/not)le  metal 

Dental  retainer  two  surfaces 

Retainer  metallic  3>  surface 

Retainer  metallic  cusps 

Dental  retainr  orriay  3  surf 

Dental  retainr  onlay  4/more 

Dental  retainr  cast  meU 

Retain  crown  resin  w  hi  nble  .... 

Crown  resin  w/base  metal 

Crown  resin  w/not)le  metal 

Crown  porcelain  high  noble 

Crown  porcelain  base  metal 

Crown  porcelain  ripbie  metal  .... 

Crown  3/4  high  noble  metal  

Crown  full  high  ncMe  metal 

Crown  full  base  metal  cast 

Crown  full  noble  metal  cast 

Dental  connector  t>ar 

Dental  recement  bridge 

Sto'ess  breaker 

Precision  attachment 

Post  &  core  plus  retainer 

Cast  post  bridge  retainer 

Prefab  post  &  core  plus  reta  .... 

Core  build  up  for  retainer  

Coping  metal 

Bridge  repair  

Fixed  prosthodontic  proc 

Oral  surgery  single  tooth 

Each  add  tooth  extraction 

Tooth  root  removal  

Rem  imp  tooth  w  mucoper  flp  .. 

Impact  tooth  remov  soft  tiss  

Impact  tooth  remov  part  bony  ... 
Impact  tooth  renrx>v  comp  bCHiy 
Impact  tooth  rem  bony  w/comp 

Tooth  root  removal  

Oral  arrtral  fistula  closure 

Tooth  reimplantation 

Tooth  implantation  

Tooth  transplantation 

Exposure  impact  tooth  ortfiod  .. 

Exposure  tooth  aid  eruption  

Biopsy  of  oral  tissue  hard 

Biopsy  of  oral  tissue  soft 

Repositioning  of  teeth ' 

Transseptal  fit)erotomy  

Alveoplasty  w/  extraction 

Alveoplasty  w/o  exfraction 


<  M  OPT  coctM  and  dMOiplon  copynght  1996  Amarican  IJocfcnl  AMocialion. 
*Capyr)gn  19B4  Amarican  Danial  Association.  All  rights  rasaivad  (00110-09999). 
*t  tndfcasai  RVUs  ara  nol  uaad  lor  lladfcara  paymant 

t  radudtan  o«  Piadioa  Expanaa  RVUs  as  a  caauK  oi  oeRA  1903. 


Ptiysi- 
cian 
wort( 

RVUs  3 


4: 


.00 
00 
.00 
00 
X 
00 

ro 

00 
00 
00 
00 
00 
00 
.00 
.00 
00 
00 
00 
00 
00 
00 
.00 
00 
.00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
.00 
00 
00 
M 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


Practice 

experae 

RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
O.OO 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 

ooo 
ooo 

0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 

ooo 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 
period 


YYY 

xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 

YYY 

xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 

YYY 

xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 

YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
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YYY 

xxx 
xxx 
xxx 
xxx 
xxx 
xxx 

YYY 

xxx 
xxx 


Update 


N 
0 
0 
0 
0 

0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
N 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
N 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
S 

s 
s 

S 
S 
S 

s 
s 
s 
s 

0 
N 
0 
0 
0 
0 
0 
0 
N 
0 
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DE 


CPTV 
HCPCS> 


MOD 


D7a40 
D7a60 
D7410 
D7420 
D7430 
D7431 
D7440 
D7441 
D74S0 
D7461 
D7460 
D7461 
D7466 
D7470 
D7480 
D7490 
D7510 
D7520 
D7530 
D7540 
D7560 

D7seo 

D7eiO 

D7620 

07630 

D7940 

D7f60 

D76e0 

D7870 

D7880 

07710 

07720 

07730 

07740 

O77S0 

07780 

07770 

O77S0 

07810 

07820 

07830 

D7840 

07860 

07862 

07864 

07866 

07868 

07880 

07886 

07870 

07872 

07873 

07874 

07875 

07876 

07877 

07880 

07880 

07910 

07011 

07912 

07920 

07940 

07941 

07942 

07943 


Status 


Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

Q 

G 

Q 

G 

G 

G 

G 

G 

G 

Q 

G 

Q 

Q 

Q 

G 

Q 

G 

G 

Q 

G 

G 

G 

Q 

G 

G 

Q 

G 

Q 

Q 

G 

G 

G 

Q 

R 

Q 

Q 

G 


Description 


VrtibuloplaBly  ridge  exteils  — 
Veslibuioptasty  exten  graft  ... — 
Red  exc  lesion  tp  to  1.25  cm .... 

LMion  >  1.25  cm 

Exc  tMnign  tumor  to  1.25  cm  .... 
Benign  tumor  exc>  1.25  cm  — 

Malig  tumor  exc  to  1 .25  cm 

Maiig  tumor  >  125  cm  ._ 

Rem  odoraogen  cyst  to  l.2Scm 
Rem  odontogen  cyst  >  l.2Scm 
Rem  nonodonto  cyst  to  1.2Scm 
Rem  nonodonto  cyst  >  1.25  cm 

Rem  exostosis  maxiHa/mandto  .. 


Mancftiie  resection 
MdabecWiaomi  soft  ties  — h 

Md  abscess  exiraoral 

Remowai  (b  siwWarsoiar  tiss  .... 

Removal  of  9>  reactnn  _ 

Removal  of  sloughed  off  tx)ne 

Maxisry  sinusotomy  

MaxHaopen  reduct  simple 
Osd  reduct  simpi  maxMa  (X 
Open  red  simpI  mandi)te  fx  ..... 

Osd  red  simpI  mandUe  fx 

Open' red  sirnp  malar/zygom  fx 
CM  rsd  simp  malar/zygom  tx  .. 
Open  red  sirnple  alveolus  fx  — 
Reduct  simple  facial  bone  fx  ..„ 
Maxia  open  reduct  oonpound 
CIsd  reduct  compd  maxMa  fx  ... 
Open  rsduct  compd  mandble  fx 
dsd  reduct  oompd  msndble  fx  . 
Open  red  oomp  malanikygma  fx 
CIsd  red  oomp  malai/zygma  fx  . 
Open  leduc  oompd  akwolus  fx  , 
Reduct  compnd  facial  bone  fx  . 
Tinj  open  rsductKMocaaon  .. 

Closed  Imp  manipuMion 

Tmi  manipulaiion  under  aneet 
Removal  ct  imj  condyle  r........ 

Tmj  menisoectomy 

Tm(  lepair  of  joint  dtoc 

Tfnj  excisn  of  joint  msmbrane 

Tmj  outing  of  a  muscle 

Tmj  lecMiisliuciion „.._.... 

Tm)  outing  Itao  joint 


Physi- 
cian 
wrarfc 
RVU83 


<  M  CPT  cadw  wd  dtKrtpkn 
*Oap|ri^t9e4Ai 


Tmj  reshaping  components 

Tmj  aspiratton  joint  fluid »., 

Tmj  dtaignostic  arthroscopy  — 
Tmj  srthroscopy  lysis  adhesn  ... 
Tmj  anhrosoopy  dtec  rspoeit ..... 
Tmj  arltvoscopy  synovectomy  . 
Tmj  sfttvoscopy  dtocedomy  .... 
Tmj  artfvoecopy  debndemenl .. 
occlusal  orvwoc  appsanoe ..... 

Tmj  unspecified  Itwrapy  _. 

Dent  sutur  recent  wnd  to  5cm  . 
Dental  suture  wound  to  5  cm  .. 
Suture  oomptcato  wnd  >  5  cm 

Dental  skin  graft _. 

Reshaping  t>one  orttwgnalhic .. 
Bone  culling  lamua  doeed  — 

Bone  culMng  ramus  open  

Cutting  raows  open  w^grall  .... 


ccpyrighl  1996  Ani«ric«i  IMidcil  AMOcMioiv^ 
AMOGiMon.  AH  rtgMs  raMTvad  (D01 10-08988). 

RVU»  M  a  MuR  of  OaRA  1888. 


Practice 

expense 

RVUs* 


0.W 

0.00 

OM 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

OjOO 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

OJOO 

OJOO 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.W 
0.00 
OM 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

o.m 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aw 
aoe 


Total 


0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.M 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.M 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aw 

0.W 
0.W 
0.W 
0.W 
0.W 
0.W 


Global 
period 


aw 

0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
OJOO 
0.W 

aw 

0.W 
OJOO 
0.W 
0.W 
0.W 

aw 

0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
0.W 

aw 

0.W 
0.W 

aw 

0.W 
0.W 
0.W 

aw 

0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
0.W 
0.W 

ow 

0.W 
0.W 
0.W 
0.W 
0.W 
0.W 

aw 

0.W 
0.W 
0.W 
OJOO 
0.W 
OJOO 
OJOO 
0.W 
0.W 
0.W 

aw 


Update 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

YYY 

XXX 

XXX 

XXX 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

s 

0 
0 
0 


CPTV 
HCPCS2 


D7944 
07945 
07946 
07947 
D7948 
07949 
07950 
07955 
07960 
07970 
D7971 
OTOW 
07981 
07962 
D7963 
079M 
07901 
07983 
D7994 
07995 
07996 
07169 
06010 
D6020 
D6Q30 
06040 
D8060 
D60W 
D8070 
D80W 
D80W 
08110 
08120 
06210 
08220 
D83W 
08370 
084W 
06470 
D8480 
D8S60 
D8670 
08580 
D8650 
D8660 
08670 
D8680 
08690 
D8750 

\J0999 

D9110 
09210 
0921 1 
D9212 
D9215 
D9220 
D9221 
D9230 
09240 
D9310 
09410 
09420 
D9430 
09440 
09610 
D9630 


MOD 


Status 


Q 
G 
G 
G 

Q 
Q 
G 
Q 
Q 
G 
G 
G 
G 
G 
6 
G 
G 
0 
0 
G 
G 
G 
N 
N 
H 
N 
N 
N 
N 
N 
N 
0 
0 
N 
N 
D 
0 
0 
0 
0 
0 
0 
0 
D 
N 
N 
N 
N 
D 
N 
R 
G 
G 
Q 
0 
G 
G 
R 
G 
G 
Q 
G 
G 
G 
G 
R 


Description 


Bone  cutting  segmented 

Bone  cutfing  body  mandfele 

Reconstruction  maxilla  total 

Reconstruct  maxilla  segment ..... 
Reconstruct  midface  no  graft ...... 

Reconstruct  midface  w/graft  .. 

Mandtole  graft 

Repair  maxillofacial  defects 

Frenufectomyj'lrenulotomy  

Excision  hyperplastic  tssue 

Excision  pericoronal  gingiva 

Stalolrth(A)my  _ _. 

Excision  of  saHvary  gland 

SiakxJochoplasty „ 

Closure  of  salivary  fistule  

Emergency  tracheotomy 

Dental  coronoidectomy  „. 

implant  facial  t)ones „.... 

Implant  chin  

Synthetic  graft  facial  bones  

Implant  marxMe  for  augment .... 

Oral  surgery  procedure 

UmHed  dental  tx  primary 

umited  dental  tx  transition , 

Umiled  dental  tx  adolescent ..._.. 

Limited  dental  tx  aduft 

Inlercep  dental  tx  primsry „.... 

Inlercep  dental  tx  transitn 

Compre  dental  tx  transition 

Compre  dental  tx  adolescent 

Compre  dental  tx  adult  

Orthodontic  rem  appKarwe  tx 

Fixed  apptance  therapy  guid 

Orthodontic  rem  appharKe  tx 

Fixed  appliance  therapy  habt  _... 

Orthodontic  rem  appliance  tx 

Fixed  appliance  interceptive 

Trans  dentit  class  1  maloccl 

Class  ii  malocclusion  tmstn  

Class  iii  malocclusion  tmst  , 

Class  i  tx  atyp/ext  skel  cas 

Class  ii  malocclusion  perman  ..... 

Class  iii  malocclusion  permn  

Tx  atypical/extend  skel  case  

Preorthodontic  tx  visit 

Periodic  orlhodontc  tx  visit 

Orthodontic  retention  

Orthodontic  treatmerrt  „..„ 

Post-treatment  statxiization  

Orthodontic  procedure  

Tx  dental  pain  minor  proc 

Dent  anesthesia  w/o  surgery 

Regional  block  anesttiesia 

Trigeminal  block  anesthesia 

Local  anestfiesia 

General  anesthesia 

General  anesthesia  ea  ad  15m  .. 

Analgesia  

Intravenous  sedation 

Dental  consultation  

Dental  house  call 

Hospital  caM  „ 

Office  visit  during  hours  ~ 

Office  visit  after  hours „ 

Dent  therapeutic  drug  ir|ject  

Other  (frugs/medKamenIs 


'  AH  CPT  codM  ind  dMCnp«ors  copynght  1995  American  Madcal  Asaocwbon. 
'CopyrtgM  19M  American  Dental  Association  Alt  nghn  reMrvad  (D01 10-09998). 
**  Mteala*  RVUs  are  not  usad  tor  Medicare  paymant 
<*  Mfcalat  raduclion  ol  Practice  Expense  RVUs  as  a  rasut  a(  OeRA  1993. 


Physi- 
cian 
worV 
RVUs  3 


O.W 
0.W 
0.W 
O.W 

aw 

O.W 

aw 

OJOO 
0.W 

aw 

0.W 
0.W 
O.W 
O.W 
O.W 
0.W 
OJOO 
0.W 

aw 

0.W 
0.W 

aw 

O.W 
0.W 

aw 
aw 
aw 

OJOO 

aw 
aw 

0.W 

aw 

O.W 

aw 

O.W 

aw 

O.W 

aw 

O.W 
O.W 
0.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 

aw 

O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 

aw 

O.W 


Practice 

experfse 

RVUs* 


O.W 
0.W 
O.W 
0.W 

aw 

O.W 
O.W 
0.W 
OJOO 
O.W 
0.W 
OJOO 

aw 

O.W 

aw 
aw 

O.W 
O.W 
0.W 
O.W 
OJOO 
O.W 
O.W 
O.W 
O.W 
O.W 
0.W 
0.W 
0.W 
0.W 
O.W 
O.W 
0.W 
0.W 

aw 

O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 

aw 

O.W 
0.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 


Mal- 
practice 
RVUs 


O.W 
0.W 
0.W 
0.W 
0.W 
O.W 
O.W 
O.W 
O.W 
0.W 
0.W 
0.W 
O.W 
0.W 
O.W 
O.W 
O.W 
O.W 
O.W 
0.W 

aw 

O.W 
O.W 
O.W 
0.W 
O.W 

aw 

0.W 
0.W 
O.W 

aw 
aw 

O.W 

aw 

O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 

aw 
aw 

O.W 

aw 

O.W 

aw 

O.W 
O.W 
O.W 
O.W 

aw 

O.W 
O.W 
O.W 

aw 
aw 

O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 


Total 


aw 

0.W 
O.W 
O.W 
0.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 

aw 

O.W 
0.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
0.W 
O.W 
O.W 
O.W 
O.W 
0.W 
O.W 
O.W 
O.W 

aw 

O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 
O.W 

aw 
aw 

O.W 

aw 

O.W 
O.W 

aw 
aw 
aw 

O.W 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
YYY 
XXX 
XXX 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 


Update 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

N 

0 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

0 

0 

0 

N 

0 

N 

0 

0 

0 

0 

0 

0 

N 

0 

0 

0 

0 

0 

0 

0 

N 
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AoQENDUM  a— Relative  Value  Units  (RVUs)  and  Reiath)  iNFORM^TiONr-Continued 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


C»»TV 
HCPCS» 


09940 
09920 
09990 
09940 
09041 
09960 
0995t 
09962 
09970 


MOO 


JQ0038 
^g6038 


OMcnption 


Dent  af]pi  dMtnsiliang  med  .. 

Bahsvior  nianaoamaal 

TrMbnanl  of  outt^Mutnont  ._„ 

OaniBl  occlusal  guaid 

FaMcatfon  aMottc  guaid  . — 

OoduBion  analysis 

LJfnAsd  occlusal  acfusimsnt  .. 

CompMa  ooduMl  adMUMnt 

Enamel  iricwabraaion 

Ad|unctiva  praoadure  ...~ 

Orewing  blood  for  spadmen  ... 
Tempoiaiy  urinary  cattialar  .... 
EGG  transm  pliys  review  &  int 

ECQ  24  hour  recording  ~ 

EGG  transniiMion  &  analysis  . 
ECQ  pny  rawiew  &  inlaipret  „_ 
Adnrin  influanaa  vims  WBC 
A(Mn  pneumococcal  vaccina 
Admin  fiapaflMs  b  vaccina ...». 
Post  symptom  ECQ  tracing 


Physi- 
cian 


RVUss 


Post  symptom  ECQ  md  review 
Prepsrsfaps/oralprosihesis  .„. 


ColaganMntestMt  — 

FacallsulKieyts  enmination  — 

Samen  snal^  — 

PET  imaging  prsv  PET  single  ...« 
PET  imaging  prsv  PET  single  — 

PET  imaging  prev  PET  singlo 

PET  imagmaprev  PET  rnuHple  ... 
PET  imeging  prev  PET  muMple  ... 
PET  imeging  prsv  PET  muNpIs  ... 
PET  follow  SPECT  78464  singi  .. 
PET  fblow  SPECT  78464  singt  .. 
PET  Mow  SPECT  78464  singl  .. 
PET  folow  SPECT  78464  mM  .. 
PET  Mow  SPECT  78464  muR  .. 
PET  folOW^PECT  78464  muK  .. 
PET  foaow  SPECT  76866  aingi .. 
PET  folow  SPECT  76865  singl  .. 
PET  Mow  SPECT  76865  singl  .. 
PET  follow  SPECT  78466  mutt  .. 
PET  follow  SPECT  78466  mult  .. 
PET  foaow  SPECT  78465  mult  .. 
PET  follow  convy^angio  sing  ...... 

PET  foNow  comry  angio  sing  — 
PET  Mow  comry  angle  sing  — 
PET  foHow  cornry  angio  mutt  — 
PET  follow  comry  angio  mutt . — 

PET  foUow  comry  angio  mutt 

PET  follow  myocaid  pert  sing ..... 

PET  folow  myocard  perf  sing 

PET  folow  myocard  perf  sing  ..... 

PET  folow  myocard  perf  mutt  ... 

PET  folow  myocard  perf  mutt  ... 

F*ET  folow  myocard  perf  mutt  ... 

PET  folow  stress  echo  singl  ...... 

PET  fdow  stress  echo  singl  — 

PET  folow  stress  echo  singl  — 

PET  folow  stress  echo  mutt  . — 

PET  fdow  stress  ectw  mutt  — 

PET  folow  saess  echo  mutt 

PET  folow  ventriculogm  sing  .... 

PET  folow  vsntnculogm  sing  .... 

(>ET  folow  ventriculogm  sing  .... 

PET  fdow  vsntriculogm  mutt  .... 


■AICtn'cod>»«x»d««»»*oacap/nBWi996Ain>ric«nMKfca)AMOcia»ioo. 
>Cami«gM  19»«  AiiMrian  0«M  AasocMlon.  AM  rtgMt  raMnad  (001  l(M»me|. 
I  RVUt  am  r  M  uMd  <or  Midk»«  ptynwnL 

>«  PraellMeivanMRVUiaiaiMi«alOenA19eS. 


nacace 

expanse 

RVUs* 


0.00 

am 
aoo 

0.00 
0.00 
OM 
0.00 
0.00 
0.00 

aoo 
aoo 

0.50 
0.S2 
0.00 
0.00 
0.52 

aoo 
aoo 
aoo 
aoo 
as2 

0.00 

aoo 
aoo 

OM 
0.00 
0.00 
1.09 

aoo 
aoo 

1.46 
0.00 
0.00 
1.09 

aoo 

0.00 
1.46 

aoo 

0.00 
1.09 

aoo 
aoo 

1.46 

aoo 
aoo 

1.09 

aoo 

0.00 
1.46 
0.00 

aoo 

1.09 
0.00 
0.00 
1.46 
0.00 

aoo 

1.09 

aw 

0.00 
1.46 

aoo 

0.00 
1.09 
0.00 
O.0O 


practice 
RVUs 


0.00 

aoo 

0.00 
OJOO 
OJOO 
0.00 

aoo 

0.00 
OJOO 
0.00 
0.00 
0.70 
7J1 
1.18 
5.73 
0.40 
0.00 
OJOO 
0.00 
5.73 
0.40 
0.00 

aoe 
a96 
aoo 

0.00 
0.00 
0.48 
0.00 

aoo 

0.66 
0.00 
OJOO 
0A6 
OJOO 
0.00 
066 

aoo 

0.00 
0.48 

aoo 

OJOO 
0.65 

0.00 

aoo 

0.48 
0.00 
0.00 
0.65 
0.W 
0.00 
0.48 
0.00 
0.00 
0.66 
0.00 
0.00 
0.48 
0.00 
0.00 
0.66 
0.00 
0.00 

a48 

0.00 
0.00 


Total 


aoo 
oxn 

0.00 
OJOO 
0.00 
OJOO 

aoo 
aoo 

0.00 

aoo 

0.00 
0.02 
0.66 
0.09 
0.51 
0.06 
0.00 
0.00 
OJOO 
031 
0.06 

aoo 

0.00 
OJOO 
0.00 
OJOO 
0.00 
0.07 

aoo 

0.00 
0.10 
0.00 
0.00 
OJOfT 
OJOO 
0.00 

aio 

0.00 
OJOO 
0.07 

0.x 

0.00 

aio 

0.00 
0.00 
0.07 
0.00 
0.00 
0.10 
0.00 
0.00 

ao7 

0.00 
0.00 

aio 
aoo 

0.00 

ao7 

0.00 
0.00 

aio 

0.00 
0.00 
0.07 
0.00 
0.00 


QldtMri 
penoo 


0.00 
OJOO 
OJOO 
0.00 
0.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.22 
8.48 
157 
6.24 

a97 

0.00 
0.00 
0.00 
6.24 
0.97 
0.00 
0.M 
0.95 
0.00 
0.00 
0.00 
1.64 
0.00 
0.00 
2.21 
0.00 
0.00 
1.64 
0.00 
0.00 
2.21 
0.00 
0.00 
1.84 

aoo 

0.00 
2.21 

aoo 

0.00 
1.64 
0.00 
0.00 
2.21 
0.00 
0.00 
1.64 
0.00 
0.00 
2.21 
0.00 
0.00 
1.64 

aoo 
aoo 

2.21 
0.00 
0.00 
1.64 
0.00 
0.00 


V^p^^H^i^ 


CPTV 
HCPCS^ 


XXX 
XXX 
YYY 
YYY 
XXX 
YYY 
YYY 
YYY 
XXX 
XXX 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
010 
090 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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MOD 


G0043 

00043 

Q0044 

G0044 

G0044 

Q0045 

Q0045 

Q0045 

Q0046 

Q0046 

G0046 

G0047 

G0047 

00047 

Q0060 

Q0054 

O0066 

O0056 

G0067 

O0068 

Q0069 

00060 

Q0061 

H5300 

J0110 

J0120 

J01S0 

J0170 

J0190 

joeos 

J0210 

J02S6 

J0280 

J0290 

J0295 

J0300 

J0330 

J0340 

J0350 

J0360 

J0380 

J0390 

J0400 

J0460 

J0470 

J0475 

J0500 

J0510 

J0515 

J0520 

J0530 

J0540 

J0550 

J0560 

J0570 

J0580 

J0565 

J0S90 

J0600 

J0610 

J0620 

J0630 

J0635 

J0640 

J0670 

J0680 
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C 

A 

C 

C 

A 

C 

C 

A 

C 

C 

A 

C 
A 
X 
X 
X 
X 
X 
X 
X 
N 
0 
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E 
E 
E 
E 
E 
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E 
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E 

E 

E 

E 

E 

E 

E 
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E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 
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Descripeon 


PET  folow  ventriculogm  mutt  ... 
PET  folow  ventriculogm  mutt  .... 
PET  folowing  rest  ECQ  singl  .... 
PET  folowing  rest  ECQ  singl  .... 
PET  folowing  rest  ECQ  singl  ... 
PET  folowing  test  ECQ  mutt  .... 
PET  folowing  rest  ECG  mult ..... 
PET  folowing  rest  ECG  mutt  ..... 
PET  follow  stress  ECG  singi  .... 
PET  folow  stress  EGG  singl  ..„ 
PET  foUow  stress  ECG  singl  ... 
PET  foUow  stress  ECG  mutt  ...» 
PET  folow  stress  ECG  mutt  .... 
PET  follow  stress  ECG  mutt  — 
Residual  urine  by  uttrasound  .... 

Blood  cholesterol  test  

Qlucoss  post  dose  measure  ..... 
Glucose  tolerance  3  specimen  . 
Glucose  toierance>3  specimen 

Auto  muttichannei  20  tests  

Auto  muttichannei  21  tests  

Auto  muttichannei  22  tests  . — 
Lung  volume  reduction  surg  — 

OocLpetional  therapy ~. 

Administration  infection 

Tetracydin  injection  _. 

Injection  adenosine  6  MG 

Adrenalin  epinephrin  inject  

Inj  biperiden  lactate/5  mg  

Algkjcerase  injection 

Methyldopate  hd  injection 

Alpha  1-proteinase  500  MG  .... 

Aminophyllin  250  MG  ir^ 

AmpidHin  500  MG  irij 

AmpidiHn  sodium  per  1.5  gm  .. 

Amobarfottal  125  MG  ir^ 

Sucdnycholine  chloride  inj 

Nandrdon  phenpropionate  inj 

Injection  anistrepiase  30  u 

Hydralazine  hd  injection  .„ 

Inj  metaramind  bitartrate 

C^loroquine  Ir^ection  

Inj  trimethaphan  camsylate ..... 

Atropine  suHate  injection  

Dimecaprd  injection  

Baclofen  10  MG  injection  

Dicydomine  Injection 

Benzquinamide  injedion 

Inj  benztroptne  mesylate 

Bethanechd  chloride  ir^ect 

Penicillin  g  benzathine  inj  

PenlciHin  g  benzathine  inj 

Penidllin  g  benzathine  ir\j 

Penidllin  g  benzathine  inj 

Penidllin  g  t>enzathine  inj „ 

Penidllin  g  benzathine  iryj  

Botulinum  toxin  a  per  100  u  .. 

Ettiylnorepinephrine  hd  ir^  

Edetate  caldum  disodium  irq  .. 

Caldum  gluconate  injection  .... 

Caldum  glycer  &  Iact/10  ML  .. 

Caldtonin  salmon  injection  .... 

Caldtrid  injection 

Leucovorin  caldum  infection .. 

Inj  mepivacaine  HCL/10  ml .:.. 

DesisnosidB  injection 
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Practice 
expense 
RVUs* 


1.46 
0.00 
0.00 
1.09 

aoo 

0.00 
1.46 
0.00 
OJOO 
\J09 
OJOO 
OJOO 
1.46 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
#17.62 
•0.32 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
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0.66 
0.00 
0.00 

a48 

0.00 
0.00 
0.66 
0.00 
0.00 
0.48 
0.00 
0.W 
0.65 
0.00 
0.81 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
15.81 
024 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.oo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Tol^ 


aio 

0.00 
OJOO 
0.07 
0.00 
0.00 

aio 

0.00 
0.00 
0.07 
0.00 
0.00 

aio 

0.00 

0.05 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

3.01 

0.03 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
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period 


2.21 
0.00 
0.00 
1.64 

0.x 
0.x 

221 

0.x 
0.x 

1.64 

0.x 
o.x 

221 

0.x 

0.86 

o.x 
o.x 
0.x 
o.x 
o.x 
o.x 
0.x 

36.44 
0.59 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

ox 

o.x 

o.x 

o.x 

o.x 

o.x 

ax 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 

o.x 
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AC30ENDUM  B.— Relative  Value  Units  (RVUs)  and  Related  iNRDfiMATiON-Continued 


CPTV 
HCPCS» 


J0990 
J0694 
J0666 
J0696 

J0697 
J069e 

J0702 
J0704 
J0710 
J0713 
J0715 
J0720 
J072S 
J0730 
J0743 
J0746 
J0760 
J077O 
J0780 
J(MOO 

joeto 
joieo 

J0B3& 
JO80O 


MOO 


JOMO 
J0945 

J0970 
J10QO 
J1020 
J1030 
J1040 
J1060 
J1066 

jioeo 

J1070 
J1080 
J1090 
J109S 
J1100 
J1110 
J1120 
J1160 
J1166 
J1170 
J1180 
J1200 
J120S 
J1212 
J1230 
J1240 
.J1245 
J1250 
J1320 
J1330 
J1340 
J1362 
J1364 
J1380 

jiaoo 

J1410 
J143S 
J1436 
J1440 
J144r 
J1465 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


^status 


k 


OMCripdon 


CetezoKn  sodHJin  jn^tction  ......^ 

CetDxiin  aodum  iniection L 

Cefsnocid  Mdkjm  injoctlon  , ..,.. 
CeHriaxoms^um  Injection  .^. 
Stsne  oefufoxinw  njwstion  „__. 

Celotaxinw  aodum  injectton 

Belanwttiasone  acaltood  phoap 
DtamrthaaonasodphoyMMQ 
CeptMipMn  Mdhm  njacaon  .~.„. 

Inj  ceftazitinw  par  500  mg 

Cellizoxime  Mdum  /  500  MG  .... 
CNorampheniool  todHJm  injec  ^. 
Chorionic  gonadokopirVlOOOu .... 

CMofphaninvnin  nuleate  inj 

ClaifUn  Kxium  injacion 

Inj  codeine  phosphate  /30  MG  ... 

Colchicine  in|actton 

CoMinietfiato  aodknvinj _.... 

Prochlorperazine  injection  

Certiootropin  injection ..^.. 

i^omsane  Rfscuuii  ., 
Corligal  40  injedion 

Inj  coeymropin  per  0.2S  MG 

CytnrtwiQelooiiiiB  imm  IV  Anal  ... 
uvnrouBranB  niesjnew  iq  ..„.„ 

Tesloetefone  enertfhato  inj 

Brompheiwimne  tnaleete  inj ... 

EstradM  valerate  it^eobon 

Depo-astradkil  cypionato  inj  

MaViy^pradniaelone  20  MG  inj  .. 
Melhylprednisolone  40  MG  inj  .. 
Methylpredhteolone  80  MG  inj .. 

Medroxyprogesterone  inj 

Medrxyprogester  acetate  inj  ..... 

Testoetefone  cypionate  1  ML  ... 
Testosterone  cypionat  100  MG 
Testosterone  cypionat  200  MG 
Testosterone  cypionate  50  MG 
Inj  dexameltMBorw  acetate  ...... 

Dexamethosone  sodRxn  phos  .. 
Irij  dihydroergotamine  mesylt .... 

Acetazolamid  sodnjm  injectio  „ 

Digoxin  injection 

Phenytoin  sodkim  injection 

Hydromorphone  jnjection, _ 

Dyphyiline  ir^ection 

Diphenhydramine  hd  injectio  ..„ 

Chlorothiazide  sodium  Inj  „ 

Dimethyl  sulfoxide  50%  50  ML  . 

Methadone  injection 

Dlmenhydhnate  Injection  .... 

Dipyridamote  Inject _ 

If^  dobutamine  HCL/250  mg 

Amitriptyline  injection  :. 

Ergonovine  maieate  injection  ._ 

Aqueous/saline  placebo  tnj 

Erythromycin  glucep  /  250  MG  . 
Erythro  lactotjionate  /500  MG  ... 
Estradiol  valerate  10  MG  inj  ..._ 

Estradiol  vaterate  20  MG  ir^ 

Inj  estrogen  conjugate  25  MG  „ 

Injection  estrone  per  l  MG 

Etidronate  disodium  inj  

Filgrastim  300  meg  InjecKon 

Filgrastim  480  meg  injection 

Foecamet  sodun  injection , 
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aoo 
aoo 

(XOO 
0.00 
0.00 
0.00 
OA) 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
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aoo 
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000 
OOB 

aoo 
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0.00 
0.00 
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0.00 
0.00 
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aoo 

0.00 
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0.00 

aoo 
aw 

0.00 
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aoo 
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0.00 

aoo 
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0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
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aoo 

0.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
OiX) 
0.00 
0.00 
0i)0 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.M 

aoo, 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

Oi» 
0.00 
0J» 

0.60 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

aoo 

0.W 

aoo 

000 
OA) 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

QJOO 
0.00 
O.0O 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
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0.00 
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0.00 
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0.00 
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0.00 
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0.00 
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aw 

0.00 

o.oo 
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0.00 
0.00 

aoo 
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0.00 
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0.00 
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0.00 
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0.00 
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aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
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0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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a 

0 
0 
0 
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0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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MOO 


J1460 

J1470 

J1480 

J1490 

J1500 

J1510 

J1520 

J1530 

J1540 

J1S60 

J1560 

J1S61 

J1S62 

J1570 

J1580 

J1600 

J1610 

J1620 

J162S 

J1630 

J1631 

J1642 

J1644 

J1660 

J1660 

J1670 

J1690 

J1700 

J1710 

J1720 

J1730 

JITSe 

J1741 

J1700 

J1770 

J1780 

J1786 

J1790 

JItOO 

JT810 

J1820 

J1830 

J1840 

J18S0 

J1M6 

J1800 

J1910 

J193Q 

J1940 

J1960 

J1966 

Jioeo 

J1970 

J19e0 

J1990 

J2000 

J2010 

J2060 

J2060 

J2100 

J21S0 

J217S 

J2180 

J2190 

J2210| 

J2240l 


Status 


E 

E 

E 

E 

E 

E 

E 

E 

E    - 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

D 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E. 

D 

E 

E 

E 

D 

E 

E 


Desuiption 


Gamma  glotxjiin  1  CC  inj 

Gamma  globulin  2  CC  irij 

Gamma  globulin  3  CC  irij 

Gamma  globulin  4  CC  inj „.... 

Gamma  globulin  5  CC  inj 

Gamma  globulin  6  CC  inj 

Gamma  globulin  7  CC  irtj 

Gamma  globulin  8  CC  inj  .... 

Gamma  globulin  9  CC  irij 

Gamma  globulin  10  CC  inj 

Gamma  globulin  >  10  CC  inj 

Immune  globulin  injection 

Immune  globulin  10%  /5  grams  ... 

Ganciclovir  sodium  injection 

Garamycin  gentamicin  ir^  

Gold  sodium  thiomaleate  inj 

Gkjcagon  hydrochloride/1  MG 

QonadoreUn  hydroch/ 100  meg  ... 

Granisetron  hydrochlor/1  MG  

Haloperidol  irijectton  

Haloperidol  decanoate  inj 

Inj  heparin  sodium  per  10  u  

Inj  hsparin  sodkim  per  lOOOu  ..... 

kij  enoxaparin  sodium  30  mg 

Histamine  injection 

Tetanus  immune  globulin  irij ....:.. 

Prednisolone  tebutate  inj 

Hydrocortisone  acetate  inj 

Hydrocortisone  sodkjm  ph  inj  — 

Hydrocortisone  sodksn  succ  i ..... 

Diezoxids  injection 

Hydroxyprogesterone  cap  125  ... 
Hydroxyprogesterone  cap  250  ... 

Iron  dsxtian  2  CC  inj 

Iron  dexiran  5  CC  irij 

kon  dextran  10  CC  inj 

Ir^jection  imiglucerase /unit 

Oraperidol  irijectton 

Propranolol  irijection 

Dnoperidol/tonlanyl  inj 

Insulin  ir^ection  

Intorteron  beta-lb  /  2&  MG 

Kanamydn  suNate  500  MG  inj ... 

Kanwnydn  suNate  75  MG  inj 

Ketorolac  tromethamine  inj 

Cephelothin  sodium  injection  — 

Kutipressin  sijection _. 

Pfopiomazine  injection -. 

Furoeemide  injection — 

Lsi4)rolids  acetate  /3.75  MG  ..... 

kij  tevocamitine  per  1  gm 

Levorphand  tartrate  inj — 

Methotiimeprazine  injection  — 

Hyoscyamine  sulfate  inj — 

Chterdtezepoxide  injection 

Udecaine  injection 

LHWomycin  injection 

Liver  injection 

Lorazapam  injection 

Luminal  sodkim  injection 

Mannitol  injection -. 

Meperidtoie  hydrochi  /100  MG  .. 
Meperidkie/promelhazine  irij  — 

Mersalyt  k  theophyine  inj 

Mettiytorgonovin  maieate  inj  — 
Metocurine  kxtde  injection 


Physi- 

den 

work 

RVUs  3 


Practice 
expense 
RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 
QJOO 
0.00 
OIX) 
0.M 
0.00 
0.00 

aoo 

0.00 

aoo 

O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ojoa 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJW 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

ax 

0.x 

0.x 

0.x 

0.x 

0.x 

ax 

ax 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

ax 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

ax 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

ax 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

ax 

0.x 

0.x 


Total 


0.00 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

ax 

0.x 

0.x 

ax 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

ax 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

OiX) 

0.x 

OXX) 


Gtobal 
period 


ox 
0.x 
0.x 
0.x 
0.x 
ox 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 

OXX) 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

0.x 

ax 

0.x 

0.x 

0.x 

0.x 

0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 
0.x 

OXX) 


update 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


0 

0 

0  : 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0  . 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  iNFORMATlON-COfTtinued 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Informatkdn— Continued 


•  CPTV 
HCPCS* 


J22S0 
J2a90 
J2g7D 
J2275 
J2300 
02310 
J2320 
J2321 
J2322 

JBsao 

J2360 
J2360 
J2370 
J2400 
J2406 
J2410 
J2430 
J2440 
J24e0 
J2480 
J2496 
J2S10 
J2S12 
J2S15 
J2540 
J2S45 
J2S60 
J26W) 
J2SM) 
J2S97 
J2640 
J2660 
J2670 
J2675 
J2680 
JB090 
J2700 
J2710 
JS720 
J272S 
JZ730 
J2760 
J2766 
J2790 
J2800 
J2810 
J2820 
J2860 
J2910 
J2912 
J2914 
J2920 
J2930 
J29S0 
J2970 
J2996 
J2996 
J3000 
J30Q6 
J3010 
J3030 
J3070 

J3oeo 

J3106 
J3120 
J3130 


MOO 


Status 


Descriplion 


In)  nMazalam  hydrocNoride 
Inj  mlrinons  lactats  /  5  ML  .. 
suiaie  iniection .... 


mi  natiupNne  hydrochloride  .~... 

In|  naloxone  hydrochloride , 

NandrolonedecanoatsSOMQ  .. 
Nandrotone  decwKMle  100  MQ 
Mndrolone  deonoale  200  MQ 
Thiothixene- injection 
Niacinamida/niacin  injection  ._ 
ufpnenaonne  niecnon ...._,.... 

Phenytephnne  hd  injection 

CNoroprDcaine  hd  injection  ..„ 
Ondanectron  hd  injection  ........ 

Oxymorphone  hd  injection  . 

PanMronale  dteodkxn /30  MG 
Papaverin  hd  injection 


Oxyleirecycine  injection 

Hydrochlorides  of  opium  inj 
Tridihmettiyl  chloride  inj  .... 

PenidNn  g  procaine  inj  ...... 

Inj  pentagastrin  per  2  ML  ... 
Penlot)ert)ital  sodiuni  inj  ......_..... 

PertdNin  g  potassium  inj  

Pentamidme  iselhiontB/300mg  ... 

Promethazine  hd  injection „.., 

Phenobaibilal  sodkim  inj 

Oxytocin  injection 

Inj  desmopressin  acetate 

Predhisotone  sodhOT  ph  inj  

Prednisoione  acetate  inj 

Totazoine  hd  injection 

Inj  progeeterone  per  50  MG  

Ruphenazine  decanoele  25  MG 

Procainafflide  hd  injection 

Oxacillin  sodkjm  injection  

Neostigmine  methyteHle  inj 

Inj  protamine  suMate/10  MG  . 

Inj  protirein  per  250  meg 

Pralidoxime  chloride  inj ^.. 

Phentolaine  mesylate  inj 

Mstodopramide  hd  injection 

Rho  d  immune  globulin  inj 

MethocartMund  injection 

Inj  theophyffine  per  40  MG 

Sargramostim  injection  

SecotMvbilal  sodium  inj  

Aurothioglucose  injection ...„ 

SodHjm  chloride  injection 

Sodkxn  salicylate  injection 

Methylprednisolone  irijedion  

Methylprednisolone  injection  . 

Promazine  hd  injection 

Methiciin  sodium  injection 

Inj  streptokinase  /2S0000  lU 

ANeplase  recomtxnant  inj  

Sfreptomydn  injection 

Stronlium-89  chloride  /10  ML 

Fentanyl  citrate  injection 

Sumatriptan  sucdnate  /  6  MG  .... 

Pentazocine  hd  injection 

Chlorprolhixene  injection  

Terbutafne  sulfate  inj  

Testosterone  enanthate  inj 

I  Testosisrone  enanthate  inj 


'  Al  CFT  codM  aid  dMcKpi  n  comrigM  I9as  Aflwfican  liMM  AsMcMion. 
'CopyitgM  19S«  AiMriMn  l^nW  AMOCMton.  M  rigMt  KMrvad  (001 10-08609). 
•«  McflM  RVUi  ara  not  utid  lor  MMcaia  payiiMnt 

I  rKkcton  o(  Piatiin  EjiiMnM  RVU(  M  a  iMuR  01  OeRA  ins. 


Physi- 
GiM 
WOlfc 

RVUs» 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.W 
0.00 

aw 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.0O 
0.00 
0.00 
0.00 
0.00 
0.00 


Practice 
expense 
RVUs* 


0.00 
0.00 
0.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.00 
0.00, 
0.00 

ox» 

0.00 
0.t)0 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.09 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.M 
0.00 

aoo 
aoo 

0X0 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

OJOO 
OJOO 
0.00 
0.W 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 


GlotMU 
period 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


update 


CPTV 
HCPCS2 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 


MOD 


J3140 

J3150 

J3230 

J3240 

J32S0 

J3260 

J3265 

J3270 

J3280 

J3301 

J3302 

J3303 

J3306 

J3310 

J3320 

J3340 

J3350 

J3360 

J3364 

J3365 

J3370 

J3380 

J3390 

J3400 

J3410 

J3420 

J3430 

J3450 

J3470 

J3475 

J3480 

J3490 

J3S00 

J3520 

J3530 

J3636 

J3540 

J3S60 

J3660 

J3570 

J601S 

J7030 

J7040 

J7042 

J7060 

J7061 

J7060 

J7070 

J7060 

J7090 

J7100 

J7110 

J7120 

J7130 

J7140 

J7150 

j7igo 

J7191 
J7192 
J7194 
J7196 
J7197 
J7300 
J7S00 
J7S01 
J7502 


...4. 


status 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

D 

E 

E 

E 

E 

E 

D 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

D 

N 

E 

E 

D 

D 

D 

N 

D 

E 

E 

E 

E 

E 

E 

E 

D 

D 

E 

E 

E 

E 

N 

N 

X 

X 

X 

X 

X 

X 

N 

X 

X 

X 


Description 


Testosterone  suspension  inj  — 

Testosterone  propionate  vij 

Chlorprontazine  hd  injection  . — 

Thyrolropin  injection  „.,.... 

Trimelhot)enzamide  hd  inj 

Tobramycin  sulfate  injection 

Injection  torsemide  10  mg/ml . — 

Imipramine  hd  injection 

Thiettiylperazine  maleate  irij  — 

Triamcinolone  acetonide  inj 

Triamdnolone  diacetate  inj 

TriamcirK)lone  hexacetoni  inj 

Inj  trimetrexate  glucoronate 

Perphenazine  injection 

Spectinomydn  dnhd  inj 

Cryplenamine  acetate  inj 

Urea  injection 

Diazepam  injection  

Urokinase  5000  tU  injection  

Urokinase  250,000  lU  inj  

Vancomycin  hd  irijectk>n  

Isoxsuprine  hd  injection  

Methoxamine  injection 

Triflupromazirw  hd  inj 

Hydroxyzine  hd  ir^ecfion  .. 

Vitamin  b12  injection  

Vitamin  k  phvtonadkxw  inj  

Meptientermme  sulfate  inj  

Hyakjronidase  injectkm 

Inj  magriMHjm  sulfate 

Inj  potassium  chtoride 

Drugs  undassified  injectton 

Vitamin  therapy 

Edetate  disodium  per150  mg  ... 

Nasal  vaodne  inhaiatnn 

Metered  dose  inhaler  dmg  

Autogenous  bkxxJ  extrad — 

Intra-aitorial  oxygen  inj 

Adrenal  cortex  extract 

Laelriieamygdaiin  vit  817 

TyplHiS  imrnun/injectkm 

Normal  saline  solutkxi  inftjs 

Normal  saline  solutk>n  infus 

5%  dextrose/normal  saline  

Normal  saline  solution  infus 

sterile  sakne/water  .- 

5%  dextrose/water  — 

D5w  infusion  

5%  albumisd  infusk>n 

25%  albumisol  infusion 

Dextran  40  infuskxi . — 

Dexfe'an  75  infusion 

Ringers  lactate  infuskm „.. 

Hypertonw  sattne  sokHion ~ 

Prescription  oral  drug  

Prescription  oral  chemo  dmg  .... 

Factor  vjii  

Factor  VIII  (porcine)  ....„ -.. 

Factor  vi  recombinant 

Factor  ix  comptex  ....„ 

Olhr  hemophilia  dot  factors 

AntHhrombin  iii  injectxxi 

Inlraut  copper  contraceptive 

Azathkjp  po  tab  SOmg  100s  ea 

Azaihtoprine  parenteral 

Cydoaperine  oral  solulion 


Physi- 
cian 
work 
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<  A«  CPT  ooiM  Md  dMcrf^tan  oowiVH  1SK  Affl«lcw  MMfcat  AMOcMon^ 
«C<yyi1»tlS94Airwrtcin  Dim  AnoclMion.A«riBhBr«s«oxd  (00110-09989). 
*•  MteaM  RVm  an  nol  uMd  tar  IfMkan  p^^nwnt 
«*  Mtoalaa  raducVon  of  Piadloa  EapaMa  RVUt  aa  a  raaui  of  oeRA  1983. 


Pracioe 

expense 

RVUs* 


0.00 

0.00 

0.00 

0.M 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OJOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 

aoo 

0.00 
0.M 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.M 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.ro 

0.00 
0.00 


Qk)bal 
period 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

O.M 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 
0.00 


Update 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

e 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
MCPCS2 


J7S08 
J7504 
J7506 
J7506 
J7S07 
JTSOe 
J7509 
J7510 
J7S99 
J7610 
J7615 
J7820 
J762S 

jnzr 

J7B30 
J7B40 
J7645 
J7860 
J7861 
J7662 
J7863 
J7654 
J7666 
J7660 
07666 
J7670 
J7672 
J7675 
07696 
Jmf9 
J8499 
J8630 
J6660 
J8600 
J8610 


J9000 

J9010 
J9015 
J9020 
J6031 
J9040 
J9045 
J9660 
J9660 

J9066 

J9070 
08660 
J9080 
J9091 
J9062 
09063 
09094 
09095 
09096 
09097 
09100 
09110 
09120 
09130 
0914O 
091  SO 
09165 
09181 
09162 


MOO 


Status 


uoscnpnon 


Cyckxporlne  I 

Lymphocyte  iminune  globulin 


TacreCmus  oral  per  1  MQ 

Tacrolimus  oral  per  5  MG „ 

Mettiylprednisolone  oral 

Prednisotone  oral  per  5  mg 

Immunosuppressive  drag  noc  ... 
Acetylcysteine  10%  in^edion  .... 
Acetylcystsine  20%  infection  .... 

Afeutorol  sultate  .083%  inj 

Aftulerol  sulfato  .5%  inj 

Bilullefulmesylate  inhal  sol 

Cromolyn  sodkim  irijection ........ 

Ipratropium  tjromide  .02%/lml .... 

Isoelharine  hd  .1%  Inj _ 

woemarvie  nci  .izanv  n| 

Isoelharine  hd  .167%  inj 

Isoelharine  hd  .2%/  Inj 

Isoelharine  hd  .25%  Inj 

IsoettMrinehd  1%  inj 

Isoproterenol  hd  .5%  iiij 

Isoprotsrend  hd  l%  inj „. 

Metaproterenol  sulfate  .4% 

Metaproterenol  sulfato  .6% 

Metaproterenol  sulfate  5% „ 

Inhalation  soiuHon  for  DME  . 

Noninhalation  drug  for  DME  .... 
Oral  prescrip  drug  non  chemo  .. 
Cyclophosphamide  oral  25  MG 

Etoposide  oral  50  MG 

Melphalan  oral  2  MG 

Methotrexate  oral  2.5  MG 

Oral  prescription  drug  chemo  ... 
DoKorubic  hd  10  MG  vl  chemo 

Doxorubicin  hd  SO  MG  inj 

AktesleulJn/jhigte  use  vial 

Asparaginase  injection „.. 

Beg  live  intravesical  vac  

Btoomydn  suHtrte  injectien  

Carboplatin  injection 

Carmus  biscN  nitro  inj 

Cisplatin  10  MG  injection 

CIsplalin  SO  MG  Injection 

Inj  dacMjine  per  1  MG 

(^dophosphamide  100 I4G  inj . 
Cydophosphamide  200  MG  inj  ■ 
Cyclophosphamide  500  MG  ir^  . 
CyctoptVMphamide  1.0  grm  Inj  . 
Cycloptwaphamide  2.0  grm  inj  . 
CydoplKMptiamide  lyophiMzed  . 
Cydophosptiamide  lyophiSzed  . 
Cydophosjahamide  lyophHized  . 
Cyclophosphamide  lyophUzed  . 
Cydopheejahamide  lyophiMzed  . 

Cyterabine  hd  100  MG  Inj 

Cytarabine  hd  500  MG  Inj 

Oactinomycin  actirxMnycin  d 

Dacarbazine  10  MG  i^i 

Oacarbazine  200  MQ  inj „. 

Daunorubidn  hd  injection _„ 

Diethylstittestrd  injection  __ 

Etoposide  10  MG  Inj _. 

Etoposide  YOG  MG  inj  _„ „.. 


Physi- 
<^ 

— j.-^- 

WQfK 

RVUs3 


O.0O 
OM 

aoo 

0.W 
0.00 
0.00 
O.0O 
0.00 
0.00 
0.00 
0.00 

aoo 

0.W 
0.00 
OM 
0.00 

aoo 

OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

OM 
0.00 
0.00 

aoo 

OM 

aoo 


Practice 
lense 

rus* 


0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
6.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

O.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
O.0O 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

OM 

aoo 

0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
OM 

aoo 


Mal- 
practice 
RVUs 


aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

OM 
0.00 
0.00 
0.00 
6.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0X0 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 
OM 
OM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
OM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 
OM 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 
0.00 

0.x 

OM 
OM 
0.00 
0.00 
0.00 
0.00 
OM 
OM 
0.00 
OM 
0.00 
0.00 


Globel 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


update 


CPTV 
HCPCS* 


0918S 

09190 

09200 

09202 

09206 

09209 

09211 

09213 

09214 

09215 

09216 

08217 

08218 

09230 

09245 

09250 

09260 

09266 

09266 


MOD 


09270 
09260 
09290 

09291 
09293 
09295 
09320 
09340 
09360 
09370 
09375 
09380 
09390 


M0005 
M0006 

M0007 
M0006 
M0064 

M0075 

M0076 

M0100 

M0101 

M0300 

M0301 

M0302 

P2028 

P2029 

P2031 

P2033 

P2038 

P3000 

P3001 

P3001 

P7001 

P9010 

P9011 

P9012 

pgoi3 

P9014 
P9015 
P9016 
P9017 
P9018 
P9019 
P9020 


Status 


26 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

D 

E 

E 

E 

E 

E 

E 

E 

E 

G 

G 

Q 

G 

A 

N 

N 

N 

A 

N 

N 

N 

X 

X 

N 

X 

X 

X 

X 

A 

G 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 


Description 


Fkjdarabine  phosphate  irij 

Fluorouradl  Injection -.. 

fHoxuridine  ir^ection 

Goserelin  acetate  implant . 

Ifosfomide  injection ... 

Mesne  injection 

Idarubicin  hd  injection  . 

Interferon  alfa-2a  ir^ 

Interferon  atfa-2b  inj 

Interferon  alfa-n3  inj _ 

Interferon  gamma  l-b  inj  .7.. 

Leuprolide  acetate  suspnsion 

Leuproiide  acetate  injection 

Mechlorethamine  hd  inj 

Inj  melphalan  hydrochi  SO  MG 

Methotrexate  sodium  inj 

Methotrexate  sodium  mi  

Paditaxel  injection  

Pegasparga.se/sirigl  dose  vial  — 

Pentostatin  Injection 

Plicamydn  (mithramydn)  irij 

Mitomycin  5  MG  Inj „ 

Mitomycin  20  MG  Inj  ~ -,..., ~. 

Mitomycin  40  MG  inj 

Mitoxanlrone  hydrochi  /  5  MG  

(>olyestradiol  phosphate  inj 

Streplozodn  injection 

Thiotepa  injection .*. -. 

Vinblastir)e  sulfate,  inj  ..•. 

Vincristine  sulfate  1  MQ  inj 

Vincristine  sulfate  2  MG  Inj 

Vincristine  sulfate  5  MG  inj 

Vinorelbine  tartrate/10  mg  

Chemottterapy  drug 

Off  visit  2/more  modalities 

One  phys  therapy  modality 

Combined  phys  ther  mod  &  tx 

Combined  phys  ther  mod  &  bi 

Visit  for  drug  monitoring  

Cellular  therapy 

Prolotherapy 

Intragastric  hypothermia 

Cutting  or  removal  of  corns 

IV  chelation  therapy 

Fabric  wrapping  of  aneurysm 

Assessmerrt  of  cardiac  milput 

Cephalin  floculation  test  .~. 

Congo  red  blood  test 

Hair  analysis  -. 

Blood  thymol  turbidtty  

Blood  mucoprotein 

Screen  pap  by  tech  w  md  supv 

Screening  pap  smear  by  phys 

Screening  pap  smear  by  phys 

Culture  baderial  urine  - 

Whde  blood  for  transfusion 

Blood  split  unit  

Cryoprecipitate  each  unit 

Unit/s  tJlood  fibrinogen 

Gamma  globulin  1  ML  

Rh  immune  globulin  1  ML — 

Leukocyte  poor  Wood,  unit  

One  donor  fresh  frozn  plasma 

Plasma  protein  tract,  unit 

Platelet  concentrate  unit .......... 

Platelet  rich  plasma  unit 


Physi- 
cian 
work 
RVUs' 


Practice 
expense 
RVUs* 


OM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.m 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
#0.76 
«0.50 
#1.01 
#0.50 
0.37 
0.00 
0.00 
0.00 
0.37 
0.00 
0.00 
0.00 
OM 
OM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.42 
0.00 
0.00 
0.00 
0.00 

aoo 

OM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practices 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 
0.00 
0.00 
0.00 
0.00 
.0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.31 

ai5 

0.35 

an 
ai9 

0.00 

aoo 

0.00 
0.35 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.32 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Total 


0.00 
0.00 
0.00 
0.00 
O.M 
0.00 

o.bo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

ao3 

0.02 
0.04 

aoi 

0.03 
0.00 
0.00 
0.00 
0.03 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.04 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Qtobai 
period 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
1.10 
0.67 
1.40 
0.62 
0.59 
0.00 
0.00 
0.00 
0.75 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.78 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Update 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
N 
0 
0 
0 

s 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
N 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


<  M  OPT  eodw  Mid  dMCflillBrs  oenf(i|M  ins  AmartcM  IIMial  AnocMon. 
*CanfrigfN  ias«  AfMrtMn  bwM  AMOCMen.  M  flg^  rM«v«l  (O011 0-O9989). 
*•  IndMM  nvm  «•  not  M  lor  MMCM*  payiiMM. 
4*  kMniM  MdUdklN  of  Pi^OlM  £]«««•  HVUi  «  •  rMut  of  OeRA  1993. 


<  Al  Crn^  coiM  aid  dMOlplef*  cspyrigM  1996  AiTMfiavi  MMfcal  AsMcMion. 
>Capyrt|^  19»4  AnwiCMi  DwiM  AnocMion.  All  rtgMi  raevrvwl  (00110-09989). 
••  kiAMlM  RVlk  M  ml  uMd  tor  Mwleap*  |Mym«it 
... -iiidue«onofP««elie«EjipwMRVU««»«in«*o«OBRA1993. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  lNFonMATio»*--Continued 


CPTV 
HCPCS2 


PKBI 
P9Q22 

P9803 
P9e04 
P9606 
P9610 
P9ei5 
Q0034 


MOO 


00035 
O0035 
Q0068 

O0091 
QOO02 

00103 

00104 

00109 

001 10 

00111 

O0112 

00113 

00114 

00115 

00116 

O0132 

00136 

00137 

00136 

00139 

O0140 

00141 

00142 

00143 

09820 

09921 

09922 

09923 

09924 

09925 

09926 

09927 

09928 

09929 

09930 

09931 

09932 

09933 

09934 

09935 

09936 

09937 

09936 

09939 

Q9940 

R0070 

R0075 

R0076 

V2020 

V2a25 

V2100 

V2101 

V2102 

V2103 

V2104 

V2106 

V2106 


26 
TC 


>«ln«calMRVU*«« 


E 

e 

X 
X 

d 

X 
X 
X 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
X 
X 
X 
X 
X 
X 
X 
D 
D 
D 
0 
0 
D 
D 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
C 
C 

c 

X 
N 
X 
X 
X 
X 
X 
X 
X 


Descfiplion 


Red  bloocfoils  unit 

wMnaa  rao  onoo  otn  unn  ... 
One-way  Anv  prorMsd  miies 
Oiw-WBy  alow  prorlad  trip .... 

Routine  venipun^ura  „ 

Urine  ipedwen  colect  singi ... 
Urine  apedmen  ooiect  muN  .... 
AcMn  of  iniuinza  vaodne 


Caidtokyitioflwphy 
Cardntcymography 
Cwtntcorpeat  plaamaphereoiB 
OMainingr^creen  pep  smear 
Set  up  port  xray  equipnient  . 
Ptiyaioat  therapy  aviriuBBon  . 
Pt^fs  iharapy  re-evaluaiion  .. 
Oocupalianil  tierapy  eval  ... 
Oocupattonal  tierap  re-eval 
Wet  meunti/ w  preparations 

Potassiuni  hydroKide  praps  

Pinwonn  examinations _„ 

Fam  teat „...„ 

Poat-ooitai  mucous  exam  

Hemotfbn  sngle  anaiyle  exam  „.. 
Diapensing  fee  DME  nab  drug  .... 

Non  esrd  epoetin  alpha  inj  

Dexametheaone  acetate  8IMQ/ML 
Dexamethasone  acetat  16MQ/ML 

ini  deamopressin  acetal  4mcg 

Inj  potaeesjm  cMonda,  2meg 

Inj  magnesum  sulfate,  500  mg  .... 

Sup  theNous  cNoride  ti  201  

Sup  technetium  tc  sestamibi  

Epoetin  with  hct «-  20  ....„ 

Epoetin  vvilh  hct  -  21  

22 „. 

24 

25 ^.... 

26 _... 

27  ..._ 


Phyai- 

dan 

woric 

FtVUa3 


Epoetin  with  hct 
Epoetin  with  hct 
Epoetin  with  hct 
Epoetin  wAh  hct 
Epoetin  with  hct 
Epoetin  with  hct 

Epoetin  with  hct  -  26 

Epoetin  with  hct  -  29 

Epoetin  wtth  hct  -  30 

Epoetin  with  hct  -  31  

Epoetin  with  hct  -  32 

Epoetin  with  hct  -  33 

Epoetin  with  hct  -  34 

Epoetin  with  hct  -  35 _. 

Ejxjetin  with  hct  -  36 

Epoetin  with  hct  -  37 

Epoetin  with  hot  »  38 

Epoetin  with  hct  -  39 

Epoetin  with  hct  >«.40 

Transport  portabie  x-ray  

Transport  port  x-ray  muttipi .... 

Transport  portabte  EKG 

Vision  svcs  frames  purchases 

Eyeglasses  dekix  frames 

Lens  spher  single  ptano  4.00 
Single  visn  sphere  4.12-7.00 
Smgl  visn  sphere  7.12-20.00 
SpherocySndr  4.00d/12-2.00d 
Spherocyiindr  4.00d/2.12-4d  . 
SpherocyiMier  4.00^4.26>4d 
Spherocylinder  4.00d^.00d  . 


0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.17 
0.17 
Oi» 
1.67 
0J7 
0.00 
1.01 
0.50 
1.01 
0.50 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
■  0.00 
0.00 
0.00 
OJX) 
0.00 
0.00 
0.00 
OiX) 
0.00 
0.W 
0.00 
0.00 

aoo 

0.00 
0.00 
0.W 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
O.M 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0X0 
0.00 
0.00 
0.00 
0.00 
OJO 

aoo 


Pradioe 
enianse 
RVUa* 


ado 

0.00 
0.00 

aoo 

OJX) 

aoo 

0X0 
0.00 
0.49 

ai2 

0J7 
1.27 
0.28 

a30 

0.35 

ao4 

0.35 

ao4 
aoo 

0.00 

aoo 
aoo 

OiX> 

aoo 

0X0 
0.00 
OOD 
0.00 
0X0 

aoo 
aoo 

0X0 
0.00 

aoo 

0.00 

aoo 
aoo 

0X0 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0X0 
0.00 
0.00 
0.00 
0X0 

aw 
aoo 

0.00 
0.00 

aoo 


Mal- 
practice 
RVUs 


0.00 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0X0 
0.04 
0X1 

ao3 

ai6 

0.03 

aoi 
an 

0.01 

an 

0X1 
0.00 
0.00 
0.00 

aoo 
aoo 

0X0 
0.00 
0X0 

aoo 

0X0 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

ate 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Tow 


0.00 


0.00 
0X0 
0.00 
0.00 
0X0 
0.00 
0.00 
0.00 
0.70 

a3o 

0.40 
3.10 

a68 
a3i 

1.47 
0.55 
1.47 
0.56 
0.00 
0X0 
0.00 
0.00 
0X0 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
O.QD 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 


0.00 


Global 
period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXK 
XXX 


0 

0 

0 

0 

0 

0 

0 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

0 

N 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

N 

N 

N 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


CPTV 
HCPCS» 


MOO 


V2107 

V2106 

V2109 

V2110 

V2111 

V2112 

V2113 

V2114 

V2115 

V2116 

V2117 

V2116 

V2199 

V2200 

V2201 

V2202 

V2203 

V2204 

V2206 

V2206 

V2207 

V2206 

V2209 

V2210 

V2211 

V2212 

V2213 

V2214 

V2215 

V2216 

V2217 

V2218 

V2219 

V2220 

V2296 

V2300 

V2301 

V2302 

V2903 

V2304 

V2306 

V2306 

V2307 

V2306 

V2309 

V2310 

V2311 

V2312 

V2313 

V2314 

V2315 

V2316 

V2317 

V2316 

V2319 

V2320 

V2399 

V2410 

V2430 

V2499 

V2S00 

V2S01 

V2SQ2 

V2503 

V2S10 

V2511 


Status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X. 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Deschplion 


Spherocylinder  4.25d/12-2d  .... 
Spherocylinder  4.25d«.12-4d . 
Spherocylinder  4.25d/4.25-6d  . 
Spherocylinder  4.25d'over  6d  .. 
Spherocyiindr  7.25d/.2S-2.25  .. 
Spherocyiindr  7.2S(y2.25-4d  ... 
Spherocyiindr  7.2Sd/4.25-6d  ... 

Spherocylinder  over  I2.00d 

Lens  lenticular  bifocal 

Nonaspheric  lens  tjifocal  

Aspheric  lens  bifocal 

Lens  anisekonic  single ~. 

Lens  single  vision  not  oth  c 

Lens  spher  bitoc  piano  4.00d  .. 
Lens  sphere  bifocal  4.12-7.0  .. 
Lens  sphere  bifocal  7.12-20.  .. 
Lens  sphcyl  bifocal  4.00d/.1  .... 
Lens  aphcy  bifocal  4.00dr2.1  ... 
Lane  sphcy  bifocal  ASMIA2  .„ 
Lens  sphcy  bifocal  4.00d^ove  . 
Lens  sphcy  bifocal  4.25-7(y.  .. 
Lens  sphcy  bifocal  4.25-7/2.  .. 
Lene  sphcy  bifocal  4.25-7/4.  .. 
Lens  sphcy  bifocal  4.25-7/ov  . 
Lens  sphcy  bifo  7.25-12/55-  . 
Lens  sphcyl  bifo  7.25-12/2.2  .. 
Lens  sphcyl  bifo  7.25-12/4.2  .. 
Lens  sphcyl  bifocal  over  12.  ... 

Lene  lenticular  trifocal 

Lens  lenticular  nonaspheric  .... 

Lene  lenticular  aspheric  bif 

Lens  aniseikonic  bifocal „.. 

Lens  bifocal  seg  widHi  over .... 
Lens  bifocal  add  over  3.25d  ... 

Lens  bifocal  spedelty 

Lens  sphere  trifocal  4.00d  — 
Lens  sphere  trifocal  4.12-7.  ... 
Lens  sphere  Mocal  7.12-20  .. 
Lens  sphcy  trifocal  4.0/.12-  .... 
Lens  sphcy  trifocal  4.0/2.25  .... 
Lens  sphcy  trifocal  4.0/4.25  .... 
Lens  sphcyl  trifocal  AMhS  .... 
Lene  sphcy  trifocal  4.25-7/. .... 
Lens  sphc  trifocal  4.25-7/2.  ... 
Lens  sphc  trifocal  4.25-7/4.  ... 
Lens  sphc  trifocal  4.25-7/>6  ... 
Lens  sphc  trifo  7.25-12/25- ... 
Lens  sphc  trifo  7.25-12/2.25  .. 
Lens  sphc  trifo  725-12/4.25  .. 
Le(«  spticyl  trifocal  ov«r  12  .... 

Lens  lemiculer  trifocal 

Lens  lenMcular  nonaspheric  ... 

Lens  lenticular  aspheric  tri 

Lens  aniseikonic  trifocal  

Lens  trifocal  seg  width  >  28  ... 
Lens  trifocal  add  over  325d  .. 

Lens  trifocal  speciality  ....~ 

Lens  variab  asphericity  sing  .. 
Lens  variat)le  asphericity  bi  ... 

Variable  asphericity  lens 

Contact  lens  pmma  spherical 
Cnlct  lens  pnima-toric/prism  .. 
Contact  lens  pmma  bifocal  .... 
Cntct  lens  pmma  color  vision 
Cntct  gas  permeable  spherici 
Cnlct  tone  prism  ballast 


Physi- 
cian 
work 
RVUss 


Practice 
expense 
RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.m 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 


Mal- 

practk» 

RVUs 


aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

o.ra 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 


Qtobal 
period 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

am 

0.00 
O.M 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Update 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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0 

0 
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0 
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0 

0 
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0 
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0 

0 

0 

0 

0 

0 
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A0DENOOM  B.— Relative  Value  Units  (RVUs)  ano  Related  lNFORMATK)»*-Continued 


CPTV 
HCPCSa 


V2S12 

V2S13 

\/2S20 

V2Sei 

V2S22 

V2Se3 

V2S30 

V2S31 

V2S99 

V2600 

V2610 

V2615 

V2623 

V2624 

V262S 

V2626 

V2627 

V2628 

V2629 

V2630 

V2631 

V26a2 

V2700 

V2710 

V2715 

V2718 

V2730 

V2740 

V2741 

V2742 

V2743 

V2744 

V2750 

V2755 

V27e0 

V2770 

V2780 

V2781 

V2786 

V2799 

VSOOB 

VS010 

V5011 

VS014 

vsoeo 

V5030 
V5040 
VS060 
VS060 
VS070 

vsoeo 

VSQOO 
V5100 
V5110 
VS120 
V5130 
VS140 
V5150 
V5t60 
V5170 

vstao 

V5190 
V5200 
V5210 
VS220 
VS230 


MOO 


Status 


X 
X 

p 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
IM 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
M 
N 
N 
N 


usBcnpoon 


Cnlct  lens  g»  permU  Mbd  .... 
Contact  lens  extendad  wear .... 
Contact  lens  hydropMic  .„...„.. 
Cmct  lens  hydraphiic  tortc  _..... 
Cntct  lens  hydropM  bifoci ..._... 

•Cftd  lens  hytkophi  extend 

Contact  lens  gas  fenpenneabte 
Contact  lens  gas  pormeable  .... 

Contact  lens/as  other  type 

Hand  held  low  vision  aids 

Single  lens  spectacle  mount .... 
Tetesoop/oHv  oxnpound  lerft  . 

Plastic  eye  proetti  ctnloni 

Polishing  aitifical  eye „ 

Enlargemnt  of  eye  prosltwsis  .. 
Reduction  ot  eye  prosthesis  .... 

Sderai  cover  shed  _ „ 

Fabrication  &  fitting  .....„_..__... 
Prosthetic  eye  oltier  type  ..„..„. 
Anter  chamber  inlraocul  lens  ... 

Iris  support  inlraocir  lens  

Post  ctwrbr  intraocular  lens 

Balance  lens 

Glass/jpiaslic  slab  off  prism 

Prism  lens/es «,...........'. 

FresneH  prism  press-on  lens  ... 

Special  base  curve  

Roee  tint  plastic  „ 

Norvrose  tint  plastic  .... 

Rose  tint  glass 

Non-rose  tint  glass ^ 

Tnt  photochromatic  lens/es  . 

Anti-rellective  coaling  , 

UV  lens/es , 

Scratch  resistant  coating 

Occluder  lens/es  . _ , 

Oversize  lens/es „. 

Progressive  lens  per  lens 

Corneal  tissue  processing 

Miscellaneous  vision  service  .... 

Hearing  screening 

Assessment  for  hearing  aid 

Hearing  aid  fitUnf^cheddng  

Hearing  aid  repeir/modHying 

Conformity  evaluation „. 

Body-worn  hearing  aid  air 

Body-worn  hearing  aid  bone  .... 
Body-worn  hearing  aid  in  ear  ... 

Behind  ear  hearing  aid 

Glasses  air  conduction 

Glasses  twne  conduction  ._ 

Hearing  aid  dnpensing  fee 

Body-worn  bilat  hearing  aid 

Hearing  aid  depensing  fee 

Body-worn  biittur  hearing  aid ... 

In  ear  binaural  hearing  aid  

Behind  ear  binaur  hearing  aid  .. 
Glasses  binaural  hearing  aid  .„. 

Dispensing  fee  binaural „.. 

Within  ear  cros  hearirig  aid 

Behind  ear  cros  hearing  aid  ..... 

Glasses  cros  hearing  aid 

Cros  hearing  aid  dnpens  fee  .... 

In  ear  bicros  hearing  aid 

Behind  ear  bicros  hearing  aid ... 
Glasses  bicros  hearing  aid 


<MCfT 

•CapyrigM 

»• 


Ptyysi- 

dan 

work 

RVUs  3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0X0 
OJOO 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
OjOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
OJOO 


Practice 

expense 

RVUs* 


OjOO 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 

aw 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 

Total 

Global 
periou 

0.00 

0.00 

XXX 

OJOO 

0.00 

XXX 

0.00 

OJOO 

XXX 

aoo 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

aoo 

aoo 

XXX 

aoo 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

aoo 

XXX 

0.00 

OJOO 

XXX 

OJOO 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

OJOO 

XXX 

0.00 

aoo 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

aoo 

0.00 

XXX 

OJOO 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

0.00 

0.00 

XXX 

aoo 

OJOO 

XXX 

aoo 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

0.00 

XXX 

OJOO 

OJOO 

XXX 

0.00 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

OJOO 

XXX 

aoo 

0.00 

XXX 

aoo 

0.00 

XXX 

aoo 

OJOO 

XXX 

aoo 

0.00 

XXX 

0.00 

0.00 

XXX 

aoo 

0.00 

XXX 

0.00 

OJOO 

XXX 

aoo 

0.00 

XXX 

aoo 

OJOO 

XXX 

0.00 

0.00 

XXX 

aoo 

OJOO 

XXX 

0.00 

0.00 

XXX 

aoo 

0.00 

XXX 

0.00 

0.00 

XXX 

0.00 

OjOO 

XXX 

0.00 

aoo 

XXX 

Update 


0 
0 
0 
0 
0 
0 

a 

0 

0 

0 

0 

0 

0 

O  - 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0, 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0    . 

0^> 
0 
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CPTV 
HCPCS2 


VS240 
VS299 
V5336 
V53e2 
V5363 
V5364 


MOO 


Status 


-Description 


Dispensing  fee  bicros 

Hearing  service 

Repair  communicallon  device 

Speech  screening 

Language  screening 

Dysphagia  screening  


Physi- 
cian 
work 
RVUs* 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Practice 

expense 

RVUs* 


0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 


Mat- 
practice 
RVUs 


0.00 

aoo 

0.00 
0.00 

aoo 

0.00 


Total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Gtobol 

period 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Update 


I C— Codas  With  iBterim  Rriative 
VahaeUidte 

Addendum  C  lists  the  codes  for  which 
interim  RVUs  have  been  established.  Because 
these  RVUs  ara  interim,  public  ccMnments  on 
these  codes  wrill  be  considered  if  they  are 
received  by  5  p.m.,  February  6, 1996.  Any 
revisions  to  the  interim  RVUs  will  be 
announced  in  a  document  to  be  published  in 
1996  that  provides  our  analysis  of  and 
responses  to  public  comments.  These 
revisions  will  apply  to  services  furnished 
beginning  January  1, 1997. 

Addendum  C  contains  the  following 
information:  

1.  CPT/HCPCS  code.  This  is  either  a  C3T 
OT  alphanumeric  HCPCS  code  for  the  service 
in  question.  CPT  codes  are  listed  first, 
followed  by  alphanumeric  HCPCS  codes. 

2.  Modifier.  A  modifier  is  sho*«i  if  there 
is  TC  (modifier  TC)  and  a  PC  (modifier  -  26) 
for  the  service.  If  there  is  a  PC  and  a  TC  for 
the  service.  Addendum  C  contains  three 
entries  for  the  code:  One  for  the  global  values 


(both  professional  and  technical);  one  far 
modifier  -  26  (PC);  and  one  for  modifier  TC. 
The  global  service  is  not  designated  by  a 
modifier,  and  physicians  must  bill  using  the 
code  without  a  modifier  if  the  physician 
furnishes  both  the  PCs  and  the  TCs  of  the 
service. 

3.  Status  indicator.  This  indicator  shows 
whether  the  CPT/HCPCS  code  is  in  the  fee 
schedule  and  whether  it  is  separately  payable 
if  the  service  is  covered.  See  Addendum  B  for 
a  description  of  the  status  indicators. 

4.  Description  of  the  code.  This  is  an 
abbreviated  version  of  the  narrative 
description  of  the  code. 

5.  Physician  work  RVUs.  These  are  the 
interim  RVUs  for  the  physician  work  for  this 
service. 

6.  Pmctice  expense  RVUs.  These  are  the 
interim  RVUs  for  the  practice  expense  for  the 
service. 

7.  Malpractice  expense  RVUs.  These  are 
the  interim  RVUs  for  the  malpractice  expense 
for  the  service. 


8.  Total  RVUs.  This  is  the  sum  of  the  work, 
practice  expense,  and  malpractice  expense 
RVUs. 

9.  Global  period.  This  indicator  shows  the 
number  of  days  in  the  global  period  for  the 
code  (0, 10,  or  90  days).  See  Addendum  B  for 
explanations  of  the  alpha  codes. 

10.  Update.  This  column  indicates  whether 
the  update  for  surgical  procedures,  primary 
care  services,  or  other  nonsurgical  services 
applies  to  the  CPT/HCPCS  code  in  column  1. 
A  "0"  appears  in  this  field  for  codes  that  are 
deleted  in  1996  or  are  not  paid  under  the 
physician  fee  schedule.  A  "P"  in  this  colunrn 
indicates  that  the  update  and  CF  for  primary 
care  services  applies  to  this  code.  An  "N"  in 
this  column  indicates  that  the  update  and  CF 
for  other  nonsurgical  services  applies  to  this 
code.  An  "S"  in  this  column  indicates  that 
the  separate  update  and  CF  for  surgical 
procedures  applies. 


ADDENDUM  C— CODES  WITH  INTERIM' RVUS 


CPT/ 
HCPCS 1 


17110 

20100 

20101 

20102 

20103 

20930 

20931 

20936 

20937 

20938 

21076 

21077 

21141 

21142 

21143 

21145 

21146 

21147 

22100 

22101 

22102 

22103 

22110 

22112 

22114 


MOD 


Status 


A 
A 
A 
A 
A 
B 
A 
B 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descriptran 


«id  dMMors  oepyrlBM  ises  Amwlcan  MKlcal  Associabon. 
19»(  AnM(lc4i  OmM  AtMCialion.  AM  rigtMs  rasaivad  (tX)1i  0-09989). 
RVU*  m  n^  uMd  ior  hMtara  peyiMnt. 

of  fnciM  EapMiae  RVUs  as  a  rswH  o(  OBRA  1903. 


'AiCPT 

'tlnatanWVlMOTiwt 

'•liiJcliirtductoiot 


Destruction  of  skin  lesions 

Exptore  wound,  neck 

Exptore  wourxL  chest 

Expkxe  wound,  abdomen 

Ei^ikxe  wound,  extremity  

Spinal  tx>ne  aUograft _ 

Spinal  bone  aNograft 

Spinal  bone  autograft  

Spinal  bone  autograft  

Spinal  bone  autogrsrfl  „ 

Prepare  face/oral  prosthesis  .... 
Prepare  face/oral  prosthesis  .... 

Reconstruct  mkNace,  lefort 

Raconstruct  mklface,  lekxt 

Reconstruct  mkNace.  lefort 

Reconstruct  rmdface,  lefort 

Reconstruct  mkMaoe,  lefort 

Reconslnjct  mklface,  lefort 

Remove  pett  of  neck  vertebra 
Renwve  part,  thorax  vertebra  .. 
Remove  pert,  kimbar  vertebra 
Remove  extra  spine  segment . 
Remove  part  of  neck  vertetxa 
Remove  part,  thorax  vertebra  . 
Remove  part,  lumbar  vertebra 


oopyitsM  1906  AnMrican  Madk:al  AMOdoHan. 

for  MMfcaro  paj^ooL  

ExpenM  RVUt  as  a  raaull  ol  OBRA  1 993. 


Pfiysl- 

cian 

work 

RVUs* 


0.55 

9.50 

3.00 

3.68 

4.95 

0.00 

1.81 

0.00 

2.79 

3.02 

12.54 

31.54 

16.92 

17.58 

18.30 

18.92 

19.58 

20.30 

9.05 

9.00 

9.00 

2.34 

11.59 

11.59 

11.59 


0.40 

4.97 

1.57 

1.92 

2.59 

0.00 

1.73 

0.00 

2.66 

2.88 

16.77 

42.18 

14.34 

14.84 

15.40 

14.34 

14J4 

15.40 

7.64 

8.01 

4.50 

2.23 

9.72 

9.90 

7.25 


practice 
RVUs 


0.03 
1.16 
0.37 
a45 

a60 
aoo 

0.28 

aoo 

0.44 
0.47 
1.35 
3.39 
1.68 
1.74 
1.81 
1.68 
1.74 
1.81 
1.09 
1.38 
0.67 
0.37 
1.64 
1.63 
1.17 


Total 


0.96 

15.63 

4.94 

6.05 

8.14 

0.00 

3.82 

0.00 

5.89 

6.37 

30.66 

77.11 

32.94 

34.16 

35.51 

34.94 

36.16 

37.51 

17.78 

18.39 

14.17 

4.94 

22.95 

23.12 

20.01 


Gkibal 
period 


010 
010 
010 
010 
010 
XXX 
ZZZ 
XXX 
ZZZ 
ZZZ 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 


Update 


easM     Fwhftf 
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CPT/ 
HCPCS' 


22116 
22210 
22212 
22214 
22216 
22220 

22224 
22226 
22306 

22310 

22315 

22325 

22326 

22327 

22328 

22546 

22S54 

22566 

22566 

22565 

22S0O 

22566 

22600 

22610 

22612 

22614 

22630 

22632 

22800 

22802 

22804 

22808 

22810 

22812 

22830 

22640 

22841 

22842 

22843 

22844 

22845 

22846 

22847 

22848 

22851 

32005 

32501 

33253 

33824 

38231 

38240 

38241 

47350 

47360 

47361 

47362 

49000 

49002 

49010 

55866 

56343 

56344 

57284 

50610 

56612 


MOO 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
B 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Rwnova  ttrtre  spina  sagnMnI 

Revision  of  neck  spins 

Revision  of  ihorax  spine 
Revision  of  kntMv  spins 


'MCPTi 

'tmaciwRvmawi 


nM  uMd  lor  Hidkan  paymant 


nsMSKin  01  nacK  spate 
rievision  01  monw  spsw  ..».~. 
npylaion  of  lumbar  spine  ....... 

Revise,  extoa  spine  segment . 
Tree!  spine  process  fracture  .. 

Trset  spine  fracture  „ 

Trset  spine  fracture  _.....» 

Repeir  of  spine  fracture 

Rspeir  neck  spine  fracture  .... 
Rapair  Unrax  spine  fracture  ;. 
Repeir  eacli  add  spine  tx  „.... 

Node  spine  fuskm 

Neck  spine  fusion 

Thorax  spine  fuskm 

Usnber  spine  fusk)n 

AddWonal  spinal  fuskm 

Spine  &  skuN  spinal  fusnn  .... 

Neck  spinel  fusion  ..........._... 

Neck  spine  fusion  ............._... 

Thorax  spine  fusxm 

Lumbar  spine  fution  

Spine  fusion,  extra  segment .. 

Lumber  spine  fusion  

Spine  fusion,  extra  segment .. 

Fusnn  of  spine  .. 

Fusk)n  of  spine 

Fusion  of  spine 

Fusion  of  spine  

Fusion  of  spine 

Fusion  of  spifw  

Exptoration  of  spinal  fusion  ... 
Insert  spine  fixation  device  .... 
Insert  spine  fixation  device  .... 

Insert  spine  fixation  device 

Insert  spine  fixation  device  .... 
Irtsert  spine  fixation  device  ... 
Insert  spine  fixation  device  .... 
Insert  spine  fixation  device  .... 
Insert  spine  fixation  device  .... 
Insert  pelvic  fxation  device  ... 

Apply  spine  prosth  device  

Biopey  through  chest  «val 

Repair  broncfius  (addon) 

Reconstruct  atria ... 

Remove  pulmonary  shunt 

Stem  eel  coHectran 

Bone  marnxw/stem  transplant 
Bone  mamM/stem  transplant 

Repair  liver  wound 

Repair  liver  wound 

Repair  Kver  wound 

Repair  Kver  wound „ 

Exploration  of  abdomen , 

Reopening  of  abdomen  

Expioratmn  twhind  abdomen  ., 

Percut/needte  insert  pros 

Laparoscopic  salpingostomy  „ 

Laparoscopicfimbriopiasty  

Repair  paravaginal  defect 

Vbac  deivery  

Vbec  delvery  only  _ 


Physi- 
cian 


RVUsz 


1986/ 
rap* 
RVUs  aa  a  raauN  o(  OeRA  IMS. 


2.32 
22.51 

iai4 

16.14 

6.04 

2ai5 

2ais 
2ai5 

6.04 

1.86 

1J6 

8J6 

17.19 

16.43 

17.56 

4.61 

24.06 

17JM 

22.27 

21.22 

5.53 

19.50 

16.19 

14.74 

14.62 

20.19 

6.44 

20.03 

5.23 

16.92 

29.74 

35.00 

25.00 

29.00 

31.00 

10.22 

6.27 

0.00 

7.19 

8.97 

10.96 

5.98 

8J28 

9.20 

6.00 

6.71 

7.13 

4.69 

30.00 

5.50 

1.50 

2.24 

2.24 

11.29 

15.34 

28.00 

10.00 

8.99 

9.40 

11.19 

8.29 

6.96 

7.16 

12.10 

22.55 

14,84 


practice 
RVUs 


2Jn 

ia83 

17.29 

15.11 

5.07 

16.64 

13J1 

14.68 

5.07 

*2J8 

•2.52 

551 

8.32 

15.93 

15.96 

4.40 

22.74 

19.81 

21.66 

20.17 

5.40 

21.57 

22.46 

19.36 

17.87 

20.60 

5.65 

18.44 

4.99 

*21.66 

28.32 

28.32 

18.41 

18.41 

25.93 

•13,07 

5.98 

0.00 

6.86 

8.55 

10.45 

5.70 

7.90 

8.77 

5.72 

6.40 

8.25 

4.31 

21.81 

4.00 

1.37 

2.06 

2.04 

7.46 

10.93 

14.64 

5.23 

6.79 

6.05 

6.95 

5.89 

5.28 

5.11 

8.59 

14.99 

9.46 


0.36 

2.43 

2J3 

2.66 

0.89 

2.63 

1.56 

2.66 

0.89 

0.37 

0.69 

0.86 

1.34 

2.74 

2.35 

0.72 

3.62 

3.52 

3.56 

3.38 

0.93 

3.44 

3A7 

3.32 

2.75 

3.33 

0.92 

3.15 

0.82 

3.58 

4.61 

4.61 

3.15 

3.15 

4.24 

2.18 

0.98 

0.00 

1.12 

1.40 

1.71 

0.93 

1.29 

1.44 

0.94 

1.05 

1.45 

0.70 

4.26 

0.78 

0.08 

0.14 

0.13 

1.49 

2.18 

3.41 

1.22 

1.40 

1.21 

1.31 

0l58 

1.11 

1.19 

a84 

3.47 

2.20 


Total 


4.89 
3a77 
36.26 
35.93 
12X0 
39.42 
36.34 
37.49 
12.M 
4.61 
5.07 
14.73 
26.86 
37.10 
35.86 
9.73 
50.64 
40.57 
4753 
44.77 
11.86 
4451 
4452 
37.42 
35.24 
44.12 
13.01 
41.62 
11.04 
42.16 
62.67 
67.63 
46.56 
5056 
61.17 
25.47 
13J23 
0.00 
15.17 
18.92 
23.12 
12.61 
17.47 
19.41 
12.66 
14.16 
16.83 
9.70 
56.07 
10.28 
2.95 
4.46 
4.41 
20.24 
28.45 
46.05 
16.45 
17.18 
16.66 
19.45 
14.76 
13.35 
13.46 
2153 

4^J0^ 

26.52 


GlobBi 


ZZZ 

060 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
XXX 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
090 
ZZZ 
090 
ZZZ 
000 
XXX 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Update 


S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

0 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 
N 
N 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


CPT/ 
HCPCS' 


56614 

56618 

59620 

56622 

62274 

62288 

62350 

62361 

62355 

62360 

62361 

62362 

62365 

62367 

62366 

67107 

67106 

67112 

76965 

78456 

78810 

92506 

92507 

92506 

92510 

92516 

92525 

92526 

92546 

92579 

92597 

92596 

92967 

95672 

95900 

95903 

95904 

95925 

95926 

95927 

95930 

95934 

95936 

97010 

97012 

97014 

97016 

97018 

97020 

97022 

97024 

97026 

97028 

97032 

97033 

97034 

97035 

97036 

97039 

97110 

97112 

97113 

97116 

97122 

97124 

97138 


MOD 


26 
26 


Status 


26 
26 
26 


26 


26 
26 
26 
26 
26 
26 
26 
26 
26 
26 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
Q 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
J< 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Vbac  care  after  delivery  .„ „ 

Attempted  vbac  deivery 

Attempted  vbac  delivery  only  — 

Attempted  vtiac  after  care  

Ir^ect  spinal  anesltietic 

lnjectk)n  into  spinal  canal 

Implant  spinal  catheter  — 

Implant  spinal  catheter  — 

Remove  spinal  canal  catfieter 

Insert  spine  Infusion  devk» - 

Implant  spine  infusion  pump 

Im|3lant  spine  infusion  pump 

Remove  spine  infusion  device 

Analyze  spine  infusion  pump „.... 

Analyze  spine  infusion  pump 

ftopair  detactied  retina  — 

f^epair  detached  retina 

Re-repair  detached  retina 

Echo  guidance  radiotherapy 

Heart  muscle  imaging  (PET)  

Tumor  imaging  (PET) 

Speech  &  hearing  evaluation  — 

SpeedVhearing  therapy ~ 

Speech/hearing  therapy 

Rehab  for  ear  implant — 

Facial  nerve  function  test  ». 

Oral  function  evaluation ~. 

Oral  functx)n  therapy  ~^~. 

Sinusoidal  rotational  test  

Visual  audiometry  (vra) 

Oral  speech  device  eval .'... 

Modify  oral  speech  device 

Revision  of  mitral  valve 

Muscle  test,  one  fiber  

Motor  nerve  conduction  test 

Motor  nerve  conduction  test — 

Sense  nerve  conduction  test 

Somatosensory  testing  

Somatosensory  testing  -... 

Somatosensory  testirig 

Visual  evoked  potential  test 

'H'  reflex  test 

K  reflex  test -.... 

Hot  or  cokl  packs  ttierapy  

Mechanical  traction  therapy 

Electric  stimulation  ttierapy 

Vasopneumatic  device  therapy  

Paraffin  bath  therapy  

Microwave  therapy 

Whirlpool  therapy -... 

Diathermy  treatment ~ 

Infrared  therapy 

Ultravk)let  therapy ».. 

Electrical  stimulation 

Electric  current  ttierapy 

Contrast  tjath  ttierapy 

Ultrasound  therapy  

Hydrotherapy  — 

Physical  therapy  treatment  ._ ». 

Tfierapeutic  exercises -.... 

NeuromMscuiar  reeducatkm 

Aquatfc:  therapy/exercises  .._._..... 

Gait  training  ttierapy  Jl — 

I^tanual  traction  therapy — 

Massage  ttierapy  

Physical  med»ine  procedure 


'  Al  CPT  oodaa  Md  daaolpian 
t«  meeaha  RVUa  aia  not  uaad 
'•Indlcaliiraducllonol 


oopyrtgM  1986  Amarican  MaiScal  AMOdation. 
torMadcarapaymant 
Expanaa  RVUt  aa  a  ratuH  a<  OBRA 1983. 


Update 


S 
S 

s 
s 

N 

N 

S 

S 

S 

S 

S 

S 

S 

N 

N 

S 

S 

S 

N 

0 

0 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


63350 


Fedwi^ 


CPT/ 
HCPCS' 


97150 

972S0 

97260 

97261 

97266 

97600 

97601 

97520 

97521 

97630 

97636 

97637 

97642 

97703 

97750 

97770 

99238 

99239 

99435 

G0030 

Q0031 

G0032 

G0033 

G0034 

G0035 

G0036 

G0037 

G0038 

G0039 

G0040 

G0041 

G0042 

G0043 

G0044 

G0045 

Q0046 

Q0047 


MOO 


26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 
26 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
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ADDENDUM  C— Cooes  Wrrw  Interim  RVUs— Continued 


Deacriptton 


Qroup  therapeuiic  procedures ... 

Myotasdal  roleaao 

Ragionai  manipuiation — 

Supptementai  manipulations . — 

Joint  nnobilization  ..._.._ _... 

Orthotics  training  ... — 

Supplemental  training. 

Prosthetic  training — 

Supplemental  training 

Therapeutic  activities  — , 

Self  care  mngment  training  

Community/vwxfc  reintegration  ... 
Wheelchair  mngement  training  .. 

Prosthetic  checkout  

Physical  performance  test 

Cognitive  skills  development  _... 

Hospital  discharge  day  _... 

Hospital  d»charge  day  

Hospital  N6  dtecharge  day 

PET  imaging  prev  PET  single  .. 
PET  imaging  prev  PET  multple 
PET  foltow  SPECT  78464  singi 
PET  fdkw  SPECT  78464  mult 
PET  foltow  SPECT  76865  singI 
PET  foltow  SPECT  78465  mult 
PET  foltow  comry  angto  sing  .... 
PET  foMow  comry  angto  mult .... 
PET  foltow  myocard  perf  sing  ... 
PET  foltow  myocard  perf  mult  .. 

PET  follow  stress  echo  stngi 

PET  foltow  stress  echo  mult 

PET  foltow  ventriculogm  sing  ... 
PET  foltow  verrtnculogm  mult  ... 
PET  foltowing  rest  ECG  singI  ... 
PET  foltowing  rest  ECG  mult  .... 
PET  foltow  stress  ECG  singI  .... 
PET  foltow  stress  ECG  mult 


Physi- 
cian 
wortc 
R\AJs2 

Practk^e 
en)ense 
RVUs  3 

Mal- 

practtoe 

RVUs 

Total 

Qtobal 
perkxl 

^ 

0.27 

0.20 

0.02 

a49 

XXX 

N 

0.45 

a36 

0.04 

084 

000 

N 

0.19 

0.20 

0.02 

041 

000 

N 

0.12 

0.11 

0.01 

0.24 

000 

N 

0.45 

0.36 

0.04 

0.84 

XXX 

N 

0.31 

0i7 

0.04 

0.62 

XXX 

N 

ai7 

0.15 

0.02 

0.34 

XXX 

N 

0.37 

0.30 

ao4 

0.71 

XXX 

N 

0.22 

0.17 

0.02 

0.41 

XXX 

N 

0.44 

0.17 

0.02 

0.63 

XXX 

N 

0.33 

0.17 

0.02 

0.52 

XXX 

N 

0.33 

0.17 

0.02 

0.52 

XXX 

xxy 

N 

056 

0.17 

0.02 

0.44 

N 

0.25 

0.18 

0.03 

0.46 

XXX 

N 

a46 

0.24 

0.03 

0.72 

XXX 

N 

0.44 

0.28 

0.03 

0.75 

XXX 

N 

1.06 

0.61 

0.04 

1.61 

XXX 

N 

1.75 

0.61 

0.04 

2.30 

XXX 

N 

1.50 

1.55 

0.10 

3.15 

XXX 

P 

1.09 

0.48 

0.07 

1.64 

XXX 

N 

1.46 

0.66 

0.10 

22^ 

XXX 

N 

1.09 

0.48 

0.07 

1.64 

XXX 

N 

1.46 

0.66 

0.10 

2.21 

XXX 

N 

1.09 

0.48 

0.07 

1.64 

XXX 

N 

1.46 

0.65 

0.10 

2.21 

XXX 

N 

1.09 

0.48 

0.07 

1.64 

XXX 

N 

1.46 

0.66 

0.10 

2.21 

XXX 

N 

1.09 

0.48 

0.07 

1.64 

XXX 

N 

1.46 

0.65 

0.10 

2.21 

XXX 

N 

1.09 

0.48 

0.07 

1.64 

XXX 

N 

1.46 

0.65 

0.10 

2.21 

XXX 

N 

1.09 

0.48 

0.07 

1.64 

XXX 

N 

1.46 

0.65 

0.10 

2.21 

XXX 

N 

1.09 

0.48 

0.07 

1.64 

XXX 

N 

1.46 

0.66 

0.10 

22^ 

XXX 

N 

1.09 

0.48 

0.07 

1.64 

XXX  |N 

1.46 

0.66 

0.10 

2.21 

XXX 

N 

Update 


ADOEI0UM  D.— 1996  GEOGRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  AND  LOCALITY 


Carrier 
number 


Locaity  I 
numtwr  i 


Locality  name 


Work 


Practtoe 
expense 


Mal- 
practtoe 


00610 
00610 
00610 
00610 
00610 
00610 

oioeo 
oioao 

01030 
01030 

oioao 
oioao 

01030 
00620 
02060 
00642 

00642 
00642 
02060 
02060 
02060 
0206O 


1 


Birmingham,  AL  .. 

Mobile.  AL  

North  Central  AL 

Northwest  Al 

Rest  Of  AL  ..- 

Southeast  AL  . — 

Alaska 

Flagstaff.  AZ 

Phoenix,  AZ  ....-., 

Prescolt,  AZ , 

Rest  Of  AZ  

Tucson,  AZ 

Yuma.AZ  ,. 

Arkansas' 
Anaheim/Santa  Ana.  CA 

BakersBekl  CA 

Fresno/Madera,  CA 

KingsH'ulare.  CA 

Los  Angeles  (1st  Of  8)  ... 
Los  Angeles  (2nd  Of  8)  .. 
Los  Angeles  (3id  Of  8) ... 
Los  Angeles  (4th  Of  8)  ... 


I  QPCi  k  MIM  aortt  QPa  laquirad  by  S*elionia48(a)<i)<A)P)  a<  the  SacM  Sacurity  Ad, 
I  RVUt  «•  ^  uMd  tor  MMtara  payiMnt 

PraelM  BvOTM  RVUs  w  a  iMul  of  OeRA  1003. 


0.994 
0.975 
0.973 
0.990 
0.964 
0.970 
1.064 
0.971 
1.004 
0.971 
0.989 
0.978 
0.964 
0.964 
1.037 
1.023 
1.000 
0.987 
1.066 
1.066 
1.066 
1.066 


0.912 
0.858 
0.850 
0.873 
0.818 
0.858 
1.156 
0.936 
0.963 
0.912 
0.948 
0J42 
0.926 
0.863 
1205 
0.992 
0.977 
0.964 
1207 
1207 
1207 
1207 


0.927 
0.927 
0.927 
0.927 
0.927 
0.927 
1.617 
1.321 
1.321 
1.321 
1.321 
1.321 
1.321 
0.427 
0.752 
0.686 
0.596 
0.596 
0.752 
0.752 
0.752 
0.752 
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ADDENDUM  D.— 1996  Geographic  PRACTICE  Cost  Indices  by  ^dicare  Carrier  and  Locality— Continued 


Carrier 
nuinber 


LocaMy 
number 


Locality  name 


Work 


Practice 
expense 


practtoe 


02050 
02050 
02050 
02050 
00542 
00542 
00642 
00642 
00642 
1X)642 
00642 
00542 
00642 
02060 
00642 
00642 
02060 
00542 
00642 
02050 
00824 
10230 
10230 
10230 
10230 
00670 
00680 
00580 
00690 
00690 
00690 
01040 
01040 
01040 
01040 
01120 
05130 
05130 
00621 
00621 
00621 
00621 
00621 
00621 
00621 
00621 
00621 
00621 
00621 
00621 
00621 
00621 
00621 
00621 
00630 
00630 
00630 
00640 
00740 
00650 
00740 
00660 
O0660 
00660 
00528 
00628 
00628 
00528 


22 

23 
24 
25 
03 
10 
12 
01 
02 
07 
27 
04 
15 
28 
05 
06 
16 
09 
08 
17 
01 
04 
01 
03 
02 
01 
01 
03 
04 
02 
01 
01 
04 
02 
03 
01 
12 
11 
10 
16 
03 
11 
12 
06 
08 
01 
06 
07 
04 
02 
13 
14 
09 
15 
01 
03 
02 
00 
05 
01 
04 
01 
03 
02 
07 
03 
06 
04 


Los  Angeles  (5lh  Of  8) 

Los  Angeles  (6th  Of  8) .„ 

Los  Angeles  (7lh  Of  8) 

Los  Angeles  (8lh  Of  8) 

Marin/Napa/Siolano,  CA 

Merced/Surr.Cntys,  CA  

Monterey/Santa  Cruz,  CA 

N.  Coastal  Cntys,  CA  ................ 

Ne  Rural,  CA _. 

Oakland/Bedceley.  CA .«. 

Riverskje,  CA  

Sacramento/Surr.  Cntys,  CA 

San  Bemadno/E.Ctri  Cntys  

San  Diego/lmpenai.  CA 

San  Francisco.  CA  

San  Mateo,  CA 

Santa  Badsara,  CA 

Santa  Clara.  CA _ 

Stockton/Surr.  Cntys.,  CA 

Ventura.  CA 

Cotorado -. 

Eastem  CT » 

Nw  And  N.  Cntrl  CT  

S.  Cntrl  CT  _ 

Sw  CT 

Delaware  

DC+MDA/A  Suburbs  

Fort  Lauderdale,  FL 

Miami,  FL „ 

N/Nc  FL  Cities 

Rest  Of  Ftorida 

Atlanta,  GA 

Rest  Of  GA  ....: _ 

Small  GA  Cities  02 

Small  GA  Cities  03 

Hawaii/Guam ......... 

North  Idaho 

South  Idaho 

Champaign-UitMuia.  IL 

Chicago,  IL  

De  Kato.  IL  ~ 

Decatur,  IL 

East  SL  Louis.  IL 

Kankakee.  IL  > 

Normal,  IL 

Northwest.  IL 

Peoria.  IL 

Quincy,  IL  ™ 

Rock  Island.  IL 

Rockford,  IL 

Southeast  IL 

Southem  IL _ 

SpringfieW.  IL  

Sutxjrban  Chwago.  IL  

Metropolitan  IN 

Rest  Of  IN  

Urban  IN 

mwftt  •*■■•■■■■••••■•■••«•••••■■■•«••■••■•••••••• 

Kansas  City,  Kansas  ~ 

Rest  Of  Kansas 

Suburt>an  Kansas  City,  Karts  ..^ 

Lexington  &  Louisville,  KY  

Rest  Of  Kentucky  

Sm  Cibes  (City  Limits).  KY 

Alexandria,  LA 

Baton  Rouge.  LA 

Lafayette,  LA  _..._..... 

Lake  Charles.  LA 


1X66 
1.056 
1.056 
1.056 
1.015 
1.002 
1.008 
1.003 
0.982 
1.042 
1.011 
1.020 
1.015 
1.017 
1.068 
1.049 
1.016 
1.064 
1.001 
1.028 
0.989 
1.033 
1.049 
1.056 
1.055 
1.021 
1.051 
0.998 
1.016 
0.978 
0.971 
1.007 
0.965 
0.981 
0.966 
0.999 
0.957 
0.963 
0.952 
1.028 
0.953 
0.962 
0.988 
0.959 
0.969 
0.951 
0.980 
0.946 
0.972 
0.978 
0.946 
0.948 
0.981 
1.007 
0.989 
0.973 
0.974 
0.960 
0.989 
0.968 
0.989 
0.989 
0.967 
0.960 
0.968 
0.984 
0.971 
"0.974 


1207 
1207 
1207 
1207 
1.180 
0.988 
1.143 
1.090 
0.953 
1215 
1.050 
1.069 
1.056 
1.077 
1.330 
1.300 
1.119 
1289 
1.041 
1.192 
0.951 
1.132 
1.159 
1226 
1275 
1.032 
1.192 
1.036 
1.087 
0.952 
0.914 
1.030 
0.856 
0.917 
0.884 
1220 
0.864 
0.887 
0.884 
1.080 
0.873 
0.864 
0.929 
0.881 
0.893 
0.842 
0.906 
0.824 
0.858 
0.941 
0.814 
0.822 
0.936 
1.093 
0.937 
0.872 
0.896 
0.877 
0.949 
0.877 
0.949 
0.904 
0.821 
0.850 
0.864 
0.894 
0.857 
0.901 


0.762 

0.752 

0.752 

0.752 

0.596 

0.596 

0.596 

0.596 

0.596 

0.506 

0.667 

0.596 

0.749 

0.618 

0.596 

0.596 

0.686 

0.596 

0.596 

0.686 

0.827 

1.001 

1.001 

1.001 

1.001 

0.792 

0.980 

1.867 

2.456 

1.417 

1.417 

0.902 

0.902 

0.902 

0.902 

0.921 

0.588 

0.566 

1.008 

1.382 

0.780 

0.880 

1202 

0.901 

0.731 

0.731 

0.731 

0.731 

0.731 

0.813 

0.731 

0.822 

0.946 

1.159 

0.363 

0.346 

0.346 

0.679 

1.191 

1.191 

1.191 

0.819 

0.819 

0.819 

0.911 

0.911 

0.911 

0.911 


NotK  Wofk  QPO  i*  ttw  1M  «Kxk  Qf%l  c«|ult«l  by  Saeliari  1848(«)(1MA)rii)  or  ttw  SocM  Sacurfly  Ad. 


•3382      F«dbnl  Ugfaitar 


/  Vol.  60,  No.  236  /  Friday,  December  8,  1995  /  Rules  and  Regutations 


UMI 


AOOENOUM  D.— 1!996  Geographic  Practice  Cost  Indices  by  Medicare  Carrier  and  locality— Continued 

U rJ ■ • • ^ 


Carriar 
fiunnter 


LoMtty 
nufflbsr 


00628 

00628 

00628 

00528 

21200 

21200 

21200 

00001 

00001 

00001 

00700 

00700 

00823 

00623 

00720 

10240 

10250 

10250 

00740 

00740 

11260 

00740 

11280 

00740 

11260 

00751 

00666 

01290 

01290 

01290 

01290 

00780 

00860 

00860 

00660 

01360 

00801 

00803 

00801 

00603 

00803 

14330 

00801 

00801 

05535 

00820 

16360 

01370 

01380 

01380 

01380 

01380 

01380 

00866 

tX)666 

00865 

00866 

00073 

00870 

00880 

00820 

06440 

00900 

00800 

00900 

00900 

00600 

00900  I 


LocaMyname 


05 
01 
SO 

oe 

02 

01 

03 

01 

03 

02 

02 

01 

01 

02 

00 

00 

01 

02 

03 

02 

03 

08 

02 

01 

01 

01 

00 

03 

01 

02 

99 

40 

02 

01 

03 

05 

01 

01 

03 

02 

03 

04 

04 

02 

00 

01 

00 

00 

02 

01 

99 

03 

12 

02 

01 

04 

03 

20 

01 

01 

02 

35 

29 

26 

31 

20 

09 

10 


|ylonroe.tA 
New  Ortaara.  LA 

Best  Of  LA 

Shrevaport,  LA  ... 
|yWna_ 


Cniy8,luR} 

Bouth  &  E.  State  MD  

Intostdfn  MD  ..»••«•.••• 
MA  8ti)uft)aff)ural.Ciliaa 
Uit)an  MA  ...»*..»....».....• 

Dotoortf  Ml  — ..•..—»—• 

Mdigan,  Not  Defeoit ... 
MhrmMOlB  (Blue  SHaU) 
Mnneaoia  CTraMalara)  ... 
Best  Of  Mtaiaainii 


Urtoen  Mteaissippi 

K.C.  (Jadcson  Only).  MO  . 

N  K.C.  (Ciayff>laito).  MO  ^ 

Rest  01  MO ^ 

Bual  Nw  CounHea.  MO  ... 
ficn  E.  cues.  MO  

)St  LouisA4  E.  Otiea.  MO 


Woifc 


jNabraaka  .........~.~_..........— . 

iBko  &  Ely  (dies).  NV  ..„ 

.las  Vegas,  Et  Ai.  (Cities).  NV 

IReno.  B  Ai.  (Citiea).  NV 

iRest  Of  Nevada 


l^8l#     •••••■*■**«••••■•■•■•«•< 

NJ  

(SoiUhemNJ  

INew  Mexico »~ 

Buffaio/Surr.  Cntys.  NY  .. 

Manhattan,  NY  

N.  Central  CHies.  NY  — „.. 

tNycSutXJrtn/LonoL.  NY  

Poughkpsie/N  Nye  SUDuite.  NY 

Queens,  NY  .„ „™ 

Rest  Of  New  Yoik — i. 

Rochester/Surr.  Cntys.  NY  „ 

.North  Carolina 

North  Dakota 

Ohio — ..-.. 

i  Oklahoma  _ 

Eugene,  et  ai.  (Cities).  OR 

i  Portland,  et  ai.  (Cities).  OR 

Rest  Of  Oregon _.. 

j  Salem,  et  ai.  (Cities),  OR  — 

Sw  Cities  (City  Limits),  OR  

Lg  PA  Cities  

PhWy/PW  Med  Shds/Hosps.  PA 

Rest  Of  PA 

Sm  PA  Cities — 

Puerto  Rico 

Rhode  Island 

South  Carofina 

South  Dakota ..«........_._..... 

Tennessee  ... 

Abilene.  TX 

AmaiHlo.  TX 

Beeumont,  TX  ..-. _. 

Brazoria.  TX  „. 

BrowneviNe,  TX 


Nata:WMQf>Cllstw1MLari(QPar«)ulPM>bySaelion  l84a(«)(1)(A)(ii)o(twSacWS«wllyAcl. 


riacuce 
expenae 


0.968 

0.989 

0J66 

0.971 

a96l 

0.964 

0.980 

1.021 

0.985 

0.082 

1.015 

1.03b 

1.043 

0.998 

0.990 

0.990 

0960 

0.964 

0.989 

0.980 

0.944 

0.950 

0.940 

0.952 

0.983 

0.952 

4).951 

0.984 

1.012 

0.997 

a997 

0.988 

1.032 

1.059 

1.024 

0.975 

1XX» 

1.095 

1.005 

1.068 

1.011 

1.058 

0.989 

1.012 

0.971 

0.951 

0.991 

0.970 

0.959 

0.997 

0.962 

0.965 

0.967 

1.006 

1.027 

0.973 

0.983 

03» 

1.019 

0.976 

0.936 

0.976 

0.960 

0.975 

0.987 

0.993 

0.993 

0.955 


practfce 


0.867 

0.946 

0.850 

0.889 

0.929 

0.920 

1.034 

1.036 

0.972 

0.930 

1.101 

1.167 

1.038 

0.935 

0.966 

a.965 

0.813 

0.868 

0.949 

0.949 

0.810 

0.835 

0.809 

0.850 

0.921 

0.864 

0.872 

0.986 

1.022 

1.049 

1.013 

1.034 

1.137 

1.215 

1.082 

0.903 

0.936 

1.359 

0.967 

1.235 

1.081 

1240 

0.937 

0.992 

0.918 

0.860 

0.940 

0.882 

0.938 

1.000 

0.907 

0.929 

0.954 

1.002 

1.040 

0.899 

0.917 

0.739 

1.074 

0.899 

0.856 

0.899 

0.851 

0.883 

0.986 

0.893 

0.966 

0.848 


0.911 
0.997 
0.913 
0.911 
0.759 
0.756 
0.759 
1.115 
.0J62 
0.862 
0.978 
0.978 
3i)51 
1.844 
0.594 
0.594 
0.726 
0.726 
1.207 
1.204 
1.159 
1.159 
1.159 
1.159 
1.193 
a756 
0.444 
0.887 
0.887 
0.887 
0.887 

aois 

0.762 

0.762 

0.762 

0.792 

0.821 

1.546 

0.821 

1.759 

1.218 

1.686 

0.821 

0.821 

0.435 

0.617 

1.049 

0.481 

0.637 

0.637 

0.637 

0.637 

0.637 

0.936 

1213 

0.719 

0.736 

0268 

1.o69 

0.361 

0.443 

0.524 

0.827 

a827 

0.827 

1.428 

1.428 

0.827 
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Carrier 
number 


00900 
00900 
00900 

00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00900 
00910 
00780 
00973 
10490 
10490 
10490 
10490 
01390 
01390 
01390 
16510 
16510 
16510 
16510 
16510 
00951 
00951 
00951 
00951 
00951 
00951 
00951 
00951 
00951 
00951 
00951 
00625 


Locelty 
numt)er 


24 

11 
12 
14 
28 
IS 
16 
18 

3a 

17 

21 

19 

23 

02 

13 

25 

30 

07 

03 

06 

08 

27 

32 

22 

04 

34 

09 

SO 

SO 

04 

01 

03 

02 

03 

02 

01 

16 

18 

19 

20 

17 

13 

40 

54 

19 

15 

46 

04 

12 

60 

14 

36 

21 


Locality  nente 


Corpus  Christi,  TX 

Dallas.  TX  ... 

Dentort,  TX  — 

El  Paso.  TX 

Fort  Worth,  TX  ..... 
Gialveston,  TX  — 

Grayson,  TX 

Houston,  TX  

Laredo,  TX 

Longview,  TX 

Lubbock.  TX  . 


McAllen,  TX 

Mktend,  TX  ., 

Northeast  Rural  TX — 

Odessa.  TX  „ 

Orange,  TX  — 

San  Angek),  TX 

San  Antonk),  TX 

Southeast  Rural  TX ;..... 

Temple,  TX ~. 

Texarkana.  TX 

Tyler,  TX 

Vtetoria.  TX -. 

Waco,  TX 

Western  TX  — 

Wichita  Falls,  TX  .................... 

Utah 

Vennont 

Virgin  Islands 

Rest  Of  VA  

Rnhmond  &  Charlottesville,  VA 

Sm  Town/Industrial  VA 

Tidewater  &  N  VA  Cntys 

E  Cntrl  &  Ne  WA 

Seattle  (King  Cnty),  WA  

W  &  Se  WA  (Excl  Seattle)  

Charleston,  WV  

Eastern  Valley,  WV  

Ohk)  River  Valley,  Vl/V  

Southem  Valley,  WV 

Wheeling,  WV 

Central  Wl  

Green  Bay  (Northeast).  Wl  

JanesviUe  (S  Cntrl),  Wl  

U  Crosse  (W  Cntrl),  Wl 

Madison  (Dane  Cnty),  Wl 

Milwaukee  Suburbs  (Se),  Wl  ... 

Milwaukee,  Wl 

Northwest  Wl — 

Oshkosh  (E  Cntrl),  Wl 

Southwest  Wl  

Wausau  (N  Cntrl).  Wl 

Wyoming 


Work 


0.983 
1.012 
0.968 
0.973 
0.989 
0.989 
0.959 
1.021 
0.957 
0.973 
0.955 
0.961 
0.991 
0.960 
0.991 
0.993 
0.948 
0.978 
0.963 
0.968 
0.955 
0.971 
0.983 
0.966 
0.956 
0.950 
0.978 
0.974 
0.966 
0.976 
1.004 
0.974 
0.990 
0.985 
1.006 
0.982 
0.980 
0.960 
0.959 
0.952 
0.957 
0.959 
0.976 
0.966 
0.972 
0.990 
0.990 
1.001 
0.961 
0.973 
0.959 
0.962 
0.968 


Practk» 
expense 


0.898 

1.012 

0.952 

0.893 

0.972 

0.966 

0.874 

1.005 

0.851 

0.863 

0.894 

0.837 

0.900 

0.857 

0.900 

0.893 

0.844 

0.926 

0.872 

0.884 

0.872 

0.894 

0.868 

0.877 

0.818 

0.857 

0.891 

0.988 

0.978 

0.876 

0.991 

0.897 

0.965 

0.943 

1.077 

0.968 

0.881 

0.899 

0.833 

0.815 

0.840 

0.849 

0.894 

0395 

0.879 

1.000 

0.959 

0.978 

0.850 

0.886 

0.850 

0.866 

0.881 


practne 


0.827 
0.893 
0.827 
0.893 
0.893 
1.428 
0.827 
1.428 
0.827 
0.827 
0.827 
0.827 
0.827 
0.827 
0.827 
0.827 
0.827 
0.827 
0.889 
0.827 
0.827 
0.827 
0.827 
0.827 
0.827 
0.827 
0.644 
0.452 
1.023 
0.504 
0.511 
0.517 
0.530 
0.748 
0.748 
0.748 
1.004 
1.004 
1.004 
1.004 
1.004 
1.160 
1.160 
1.160 
1.160 
1.160 
1.160 
1.160 
1.160 
1.160 
1.160 
1.160 
0.811 


addendum  e.— procedure  codes 
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Differential 


Addendum  E.— Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential— Continued 


Addendum  E.— Procedure  (Dodes 
Subject  to  the  Site-of-Service 
Differential— Continued 


CPT/ 
HCPCS# 


10040 
10060 
10061 
10080 
10081 


Descriptkm 


CPT/ 
HCPCS# 


Acne  surgery. 
Drainage  of  skin  at>scess. 
Drainage  of  skin  atncess. 
Drainage  of  pitonklal  cyst 
Drainage  of  pikxMdal  cysL 


10120 
10121 
10140 
10160 
11000 


Description 


CPT/ 
HCPCS# 


Remove  foreign  body. 
Remove  foreign  body. 
Drainage  of  henciatoma/fluKl. 
Puncture  drainage  of  lesioa 
Surgical  cleansing  of  skin. 


11001 
11040 
11041 
'11042 
11050 


Description 


Additk)nai  cleansing  of  skin. 
Surgk:al  cleansing,  abrask)n. 
Surgical  deansing  of  sktn. . 
Cleansing  of  skin/tissue. 
Trim  skin  leskxi. 


*  Added  to  ttwM  w  of  i/iM. 

•AI  OPT  oodM  and  daMrtpiara  oopyitgM  1986  AmvicMi  Madtoal  AsMCiation. 
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addendum  e.~|>rocedure  codes 
Subject  to  the  Site-of-Serv»ce 
DiFFERENTiAL--Continued 


CPT/ 
HCPCS# 


11061 
110S2 
11100 
11101 
11200 
11201 
11300 
11301 
11302 
11303 
11305 
11306 
11307 
11308 
11310 
11311 
11312 
11313 
11400 
11401 
11402 
11403 

•11404 
11420 
11421 
11422 
11423 

•11424 
11440 
11441 
11442 
11443 

•11444 

•11446 
11600 
11601 
11602 
11603 

•11604 
11620 
11621 
11622 
11623 

•11624 
11640 
11641 
11642 
11643 

•11644 
11700 
11701 
11710 
11711 
11730 
11731 
11732 
11740 
11750 
11752 
117B0 
11782 
11786 
11900 
11901 

•12021 


DescnpHon 


Tran  2  to  4  skin  lesions. 
Trim  ever  4  skin  lesions. 
Biopsy  of 'SMn  lesion. 
Biopsy,  e^  added  lesion. 
Removal  of  skin  tags. 
Removal  of  added  skin  tags. 
S^ave  skti  lesk)n. 
Shave  skti  lesion. 
Sbave  sk^  leston. 
Shave  sk|i  leskxi. 
Stwwe  ski)  lesnn. 
Shave  skfti  lesion. 
Shave  sk^i  lesion. 
Shave  sk*>lesk)n. 
Shave  skin  leston. 
Shave  sklileenn. 
Shave  skin  lesion. 
Shave  skin  lesion. 
Removal  of  skin  leswa 
Removal  of  skki  leskxt. 
Removal  Of  skin  leskxt. 
Removal  of  skin  leskyi. 
Remoyat  Of  skin  lesMxi. 
Removal  of  skin  lesion. 
Removal  of  skin  leskxi. 
Removal  of  skin  leskxi. 
Removal  of  skin  leskm. 
Removal  of  skin  lesk)n. 
Removal  of  skin  leskxi. 
Removal  of  skin  leskxi. 
Removal  pf  skin  lesion. 
Removal  of  skin  leskxi. 
Removal  of  skin  leskxi. 
Removal  of  skin  lesion. 
Removal  of  skin  leskxi. 
Removal  of  skin  leskxi. 
Removal  of  skin  leskxi. 
Removal  of  skin  leskxi. 
Removal  of  skin  leskxi. 
Removal  of  skin  leskxi. 
Removal  of  skin  lesion. 
Removal  pf  skin  leskxi. 
Removal  of  skin  leskxi. 
Removal  pf  skin  leskxi. 
Removal  of  skki  leskxi. 
Removal  of  skin  leskxi. 
Removal  of  skin  lesion. 
Removal  of  akin  lesion. 
Removal  of  sUn  leskxi. 
Scnipkig  of  1-5  naiia. 
Scrajjing  JDf  addKkxial  nails. 
Scraping  of  1-6  nails. 
Scfaping  Of  addWonal  nails. 
Removal  pf  nai  ptate. 
Removal  of  second  nail  plate. 
Remove  ^ddWonalnaH  plate. 
Drain  tto^  from  under  nail. 
Removal  bf  nafl  bed. 
Remove  nai  bed/finger  tipt- 
Reconstructkxi  of  nail  tied. 
Reooneiriiciion  of  nail  bed. 
Exdiion  pfnail  fold,  toe. 
Ir^jection  piloakin  lesions. 
Added  ei^  lesion  k^ectkxis. 
CkMire  <^  spit  wound. 


ADDENDUM     E.— PROCEDURE     CODES 
SUBJECT   TO   THE   SITE-OF-SERVICE 

Differential— Continued 


CPT/ 
HCPCS* 


12031 
12032 
12041 
12042 
12051 
12052 
•13100 
•13101 
•13120 
•13121 
•13131 
•13132 
•13151 
•13152 
•14000 
•14040 
•14041 
•14061 
15780 
15781 
15782 
15783 
15786 
15787 
15851 
15852 
16000 
16010 
16020 
16025 
17000 
17001 
17002 
17010 
17100 
17101 
17102 
17104 
17105 
17106 
17107 
17110 
17200 
17201 
17250 
17260 
17261 
17262 
17263 
17264 
17266 
17270 
17271 
17272 
17273 
17274 
17276 
17280 
17281 
17282 
17283 
17284 
17286 
17304 
17305 


Descriplkxi 


Layer  dosure  of  wound(s). 
Layer  ctosure  of  wound(s). 
Layer  dosure  of  vM)und(si. 
Layer  ck>sure  of  wound(s). 
Layer  dosure  of  wound(s). 
Layer  cknure  of  viKMjnd(s). 
Repair  of  wound  or  leskxi. 
Repair  of  wound  or  leskxt 
Repair  of  wound  or  leskxi 
Repair  of  wound  or  leskxi. 
Repair  of  wound  or  leskxi 
Repair  of  wound  or  leskxi 
Repair  of  wound  or  leskxi  - 
Repair  of  wound  or  lesion. 
Skin  tissue  rearrangemenL 
Skin  tissue  rearrangenient 
Skki  tissue  rearrangemenL 
Skki  tissue  rearrangement 
Abraskxi  treatment  o>  skin. 
Abraskx)  treatment  of  skin. 
Abrasion  treatment  of  skin. 
Abraskxi  treatment  of  skin. 
Abraskxi  treatment  of  leskxi. 
Atxaskx),  added  skin  leskxis. 
Removal  of  sutures. 
Dressing  change,  not  for  bum. 
Initial  treatment  of  bum(s). 
Treatment  of  bum(s). 
Treatment  of  bum(s). 
Treatment  of  bum(s). 
Destroy  benign/premal  leskxi. 
Destructkxi  of  addl  leskxis. 
Destructkxi  of  add*!  leswns. 
Destructkxi  skin  leskxi(s). 
Destructkxi  of  skin  lesion. 
Destnjctkxi  of  2nd  lesk}n. 
Destructkxi  of  addl  lesk>ns. 
Destructkxi  of  skin  lesions. 
Destructkxi  of  skin  lesions. 
Destruction  of  skin  lesions. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Electrocautery  of  skin  tags. 
Electrocautery  added  leskxis. 
Chemk»l  cautery,  tissue. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin'  lesions. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Destructkxi  of  skin  leskxis. 
Chemosugery  of  skin  leskxi. 
2nd  stage  chemosurgery. 


inias. 


'AddtdtofMMMOll 

•M  CPT  (sdM  ind  <>a«ylplars  ccpyrtgM  1906  Amaricar  MKlictf  AaaocMlon. 


addendum  e— procedure  codes 
Subject  to  the  Stte-of-Service 
Differential— Continued 


CPT/ 

HCPCS # 

uescripuon 

17306 

3rd  stage  chemosurgery. 

17307 

FoHowup  skki  leskxi  therapy. 

17310 

Extensive  skin  chemosurgery. 

17340 

Cryotherapy  of  skin. 

17360 

Skin  peel  therapy. 

19000 

Drainage  of  breast  leskxi. 

19001 

Drain  added  breast  lesk>n. 

•19100 

Bwpsy  of  breast 

20000 

Inciskxi  of  abscess. 

20500 

Injectkxi  of  sinus  tract. 

20520 

Removal  of  foreign  body. 

20550 

Inj  tendon/ligament/cyst 

20600 

Drain/inject  joint/bursa. 

20605 

Drain/inject  jokit/txjrsa. 

20610 

Drain/kiject  jolnt/bursa. 

20615 

Treatment  of  bone  cyst 

•20670 

Removal  of  support  implant. 

20974 

Electrical  bone  stimulatkxi. 

•21025 

Exciskxi  of  bone,  lower  jaw. 

•21026 

Exciskxi  of  facial  bone(s). 

21029 

Contour  of  face  bone  leskxi. 

21030 

Removal  of  face  bone  leskxi. 

21031 

Remove  exostosis,  mandible. 

21032 

Remove  exostosis,  maxilla. 

•21040 

Removal  of  jaw  bone  leskxi. 

•21041 

Removal  of  jaw  bone  leskxi. 

21079 

Prepare  face/oral  prosttiests. 

21080 

Prepare  face/oral  prosthesis. 

21081 

Prepare  face/oral  prostfiesis. 

21082 

Prepare  face/oral  prosthesis. 

21083 

Prepare  face/oral  prostfiesis. 

21064 

Prepare  face/oral  prosthesis. 

21085 

Prepare  face/oral  prosthesis. 

21086 

Prepare  face/oral  prosthesis. 

21067 

Prepare  face/oral  prosthesis. 

21088 

Prepare  face/oral  prosthesis. 

21089 

Prepare  face/oral  prosthesis. 

21110 

Interdental  fixatkxi 

•21210 

Face  bone  graft 

•21215 

Lower  jaw  bone  graft 

•21248 

Reconstructkxi  of  jaw. 

•21249 

Reconstructkxi  of  jaw. 

•21485 

Reset  d»kx»rted  jaw. 

•21550 

Bwpey  of  neck/chest. 

•21920 

Biopey  soft  tissue  of  back. 

23031 

Drain  shouUer  bursa. 

•23330 

Remove  shoukler  foreign  body. 

•23620 

Treat  humerus  fracture. 

•23931 

Drainage  of  arm  bursa. 

•24065 

Bkjpey  arm/elbow  soft  tissue. 

24200 

Removal  of  arm  foreign  body. 

•24362 

Reconstruct  elbow  joint 

24650 

Treat  ladkjs  fracture. 

•25065 

Bwpsy  forearm  soft  tissues.   - 

25600 

Treat  fracture  of  radius. 

25530 

Treat  fracture  of  ulna. 

25600 

Treat  fracture  radkjs/ulna. 

25622 

Treat  wrist  bone  fracture. 

•25624 

Treat  wrist  bone  fracture. 

25630 

Treat  wrist  bone  fracture. 

•25635 

Treat  wrist  bone  fracture. 

25650 

Repair  wrist  bone  fracture. 

26010 

Drainage  of  finger  abacess. 

•26070 

Expkxe/lreat  hand  joint 

•26432 

Repeir  finger  tendon. 

Addendum  E.^-Procedure  Cooes 
Subject  to  the  Site-of-Service 
Differential— Continued 


Addendum  E.— Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential— Continued 


Addendum  E.— Procedure  Codes 
Subject  to  the  Siteof-Service 
Differential— Continued 


CPT/ 
HCPCS # 

Descriptkxi 

CPT/ 
HCPCS# 

-     Descriptkxi 

CPT/ 
HCPCS # 

Descriplton 

26600 

Treat  metacarpal  fracture. 

29200 

Sfrapping  of  chest 

•38505 

Needto  biopsy,  lymph  node(s). 

•26605 

Treat  metacarpal  fracture. 

29220 

Strajsping  of  k>wt>ack. 

40490 

Btopsyof  Up. 

26/20 

Treat  linger  fracture,  each.     - 

29260 

Sfrapping  of  elbow  or  wrist 

40800 

Drainage  of  mouth  leskxi. 

26725 

Treat  finger  fracture,  each. 

29280 

Sfrapping  of  hand  or  finger. 

•40801 

Drakiage  of  mouth  leskxi. 

26740 

Treat  finger  fracture,  each. 

20345 

Appiicatton  of  tong  leg  cast. 

40804 

Removal  foreign  body,  mouth. 

•27086 

Remove  hip  foreign  txxJy. 

29355 

AppitoatKxi  of  tong  leg  cast 

40808 

Btopey  of  rrxxitti  leskxi. 

•27323 

Bkipay  thigh  soft  tissues. 

29358 

Ajsply  tong  leg  cast  brace. 

40810 

Exdston  of  mouth  leskxi. 

•27520 

Treat  kneecap  fracture. 

29,365 

^jjsitoatton  of  tong  leg  cast. 

40812 

Excne^repair  mouth  leskxi 

•27604 

Drain  kjwer  leg  bursa. 

29405 

Ajsply  short  leg  cast 

•40814 

Excnafrepair  mouth  teston. 

•27613 

Bnpey  tower  leg  soft  tissue. 

29425 

Apply  short  leg  cast 

•40816 

Exciskxi  of  iTKXJth  lesion. 

•27760 

Treatment  of  ankle  fracture. 

29435 

Apply  sfKXt  leg  cast. 

•40819 

Excise  Np  or  cheek  foto. 

•27780 

Treatment  of  fibula  fracture. 

29440 

MtiMon  of  walker  to  cast 

•40820 

TreafrnenI  of  mouth  kvMoa 

•27786 

Treatment  of  ankle  fracture. 

29450 

Appltoatton  of  leg  cast 

•41000 

Drakiage  of  mouth  leskxi. 

•27788 

Treetment  of  ankle  fracture. 

29515 

Appicatton  of  tower  leg  splint 

•41008 

Drainage  of  mouth  leskxi 

28001 

Draktage  of  bursa  of  foot    ■■ 

29520 

Strapping  of  hip. 

41100 

Btopsy  of  tongue. 

•28003 

Treatment  of  foot  infectkxv 

29530 

Strapiskig  of  knee. 

•41105 

Btopey  of  tongue. 

28010 

Inciskxi  of  toe  tendon. 

29540 

Sfrapping  of  anMe. 

41108 

Bk](3ey  of  ftoor  of  mouth. 

28011 

Inciskxi  of  toe  tendons. 

29550 

Strapping  of  toes. 

•41110 

Exciskxi  of  tongue  leskxi. 

28022 

Expkxatkxi  of  a  foot  joint 

29580 

Appicatton  of  paste  boot 

•41112 

Exaston  of  tongue  lesion. 

28024 

Expkxatkxi  of  a  toe  joint 

29500 

/Vppicatton  of  foot  splint 

•41113 

Exciskxi  of  tongue  lesion. 

28052 

Btopsy  of  foot  joint  lining. 

29700 

Removal/revision  of  cast 

•41800 

Drakiage  of  gum  lesion. 

28108 

Removal  of  toe  leskxis. 

29705 

RemovaVrevisktn  of  cast 

•41806 

Removal  of  foreign  body,  lawtxxie. 

28124 

Partia}  removal  of  toe. 

29710 

Removal/reviston  of  cast 

41825 

Exciskxi  of  gum  teston. 

28126 

Partial  removal  of  toe. 

29715 

Removal/reviskxi  of  cast. 

41826 

Exciskxi  of  gum  leskxi. 

28153 

Partial  removal  of  toe. 

29720 

Repak  of  bodyx»st 

•41827 

Exciskxi  of  gum  leskxi. 

28160 

Partial  removal  of  toe. 

29730 

Windowing  of  cast. 

•42000 

Drainage  mouth  roof  leston. 

28190 

Removal  of  foot  foreign  body.     - 

29740 

Wedging  of  cast 

42100 

Btopsy  roof  of  mouth. 

28220 

Release  of  foot  tendon. 

29750 

Wedging  of  clubfoot  cast 

•42104 

Exciskxi  lesion,  mouth  roof. 

'2SS22 

Release  of  foot  tendons. 

29850 

Knee  artfiroscopy/surgery. 

•42106 

Exciskxi  leskxi,  mouth  roof. 

28230 

Inciskxi  of  foot  tendon(s). 

30000 

Drainage  of  nose  leston. 

•42107 

Exciskxi  leskxi,  mouth  roof. 

28232 

Inciskxi  of  toe  tendon. 

30020 

Drainage  of  nose  leskxi. 

•42160 

Treatment  mouth  roof  leston. 

28234 

Inciskxi  of  foot  tendon. 

30100 

Intranasal  biopsy. 

•42300 

Drainage  of  salivary  gland. 

28270 

Release  of  foot  contracture. 

30110 

Removal  of  nose  polyp(s). 

•42310 

Drainage  of  salivary  gland. 

28272 

Releese  of  toe  joint  each. 

•30124 

Removal  of  nose  leskxi. 

42330 

Removal  of  salivary  stone. 

•28313 

Repair  of  demomnty  of  toe. 

30200 

Irijectton  freafrnent  of  nose. 

•42335 

Removal  of  salivary  stone. 

•28400 

Treatment  of  heal  fracture. 

30210 

Nasal  skius  therapy. 

•42340 

Removal  of  salivary  stone. 

28430 

Treatment  of  ankle  fracture. 

30220 

Insert  nasal  septal  button. 

42400 

Btopsy  of  salivary  gland. 

28450 

Treat  mkJfoot  fracture,  each. 

30300 

Remove  nasal  foreign  body. 

•42405 

Btopsy  of  salivary  gland. 

28455 

Treat  mklfoot  fracture,  each. 

♦30560 

Release  of  nasal  adhesions. 

42650 

Dilatton  of  salivary  duct. 

28470 

Treat  metatarsal  fracture. 

•30580 

Repair  upper  jaw  fistula. 

42660 

Dilatton  of  salivary  cWicA. 

28475 

Treett  metatarsal  fracture. 

•30801 

Cauterizatkxi  inner  nose. 

•42700 

Drainage  of  tonsil  atiscess. 

28490 

Treat  big  toe  fracture. 

30901 

Confrol  of  noset>leed. 

42800 

Binpsy  of  throat 

28495 

Treat  big  toe  fracture. 

31000 

Inigatton  maxillary  sinus. 

45300 

Proctosigmoidoscopy. 

28510 

Treatment  of  toe  fracture. 

31002 

Irrigatton  sphenokl  sinus. 

45303 

Proctosigmoktoscopy. 

28515 

Treatment  of  toe  fracture. 

•31233 

Nasal/sinus  endoscopy,  dx. 

•45306 

Proctosigmoidoscopy;  btopsy. 

28530 

Treet  sesamokl  bone  fracture. 

•31235 

Nasal/sinus  endoscopy,  dx. 

•45308 

Proctosignnoidoscopy. 

28540 

Treat  foot  distocatkxi 

•31237 

I^asal/sinus  endoscopy,  surg. 

•45309 

Proctosigmoktoscopy. 

28670 

Treat  fcxM  distocatkxi. 

•31238 

Nasal/sinus  endoscopy,  surg. 

45330 

Sigmoktoscopy,  diagnostic. 

28600 

Treat  frwt  diskxatkxi. 

31505 

Diagnostk:  laryngoscopy. 

45520 

Treatment  of  rectal  prolapse. 

28630 

Treat  toe  distocatkxi. 

•31525 

Diagnostk:  laryngoscopy. 

•46050 

Inctston  of  anal  atiscess. 

•28635 

Treat  toe  (fietocatkxi. 

•31570 

Laryngoscopy  with  iriiectkxi 

46083 

Incise  external  hemorrhoid. 

"28665 

Treat  toe  distocatioa 

31575 

Diagnostk;  laryngoscopy. 

46221 

Ligatton  of  herTK)rrhoid(s). 

29015 

Applicatkxi  of  body  cast 

31579 

Diagnostk;  laryngoscopy. 

46230 

Removal  of  anal  tabs. 

29020 

Appltoatton  of  body  cast 

•33011 

Repeat  dratoage  of  heart  sac. 

46320 

Removal  of  hemonhoid  ctot 

29025 

Appicatton  of  body  cast 

36000 

Place  needto  in  vein. 

46500 

Injectkxi  into  hemorrfiotos. 

29035 

Appltoatton  of  body  cast 

36400 

Drawing  btood. 

46600 

Diagnostk:  anoscnpy. 

29049 

/VppNcatton  of  shoukler  cast 

36405 

Drawing  btood. 

46604 

Anosonpy  and  dilatton. 

29065 

Appicatton  of  tong  arm  cast 

36406 

Drawing  btood. 

46606 

Anoscopy  and  btopey. 

29075 

Appicatton  of  foreann  cast 

36410 

Drawing  tjtood. 

•46611 

Anoscopy. 

29085 

Apply  hancVwrist  cast 

36430 

Btood  transfuston  servtoe. 

46614 

Anoscopy;  control  bleedkig. 

29105 

Apiaty  tong  arm  spfint 

36450 

Exchange  fransfuston  service. 

46615 

Anoscopy. 

29125 

Appty  frxearm  spinL 

36470 

Injectkxi  therapy  of  vein. 

46900 

Desfructton,  anal  teskyi(s).   - 

29126 

Apply  forearm  splint 

36471 

frijectton  tfierapy  of  veins. 

46910 

Destructton,  anal  tesion(s). 

29130 

/^ppltoalton  of  finger  splint 

38510 

Insertton  of  catheter,  veia 

46916 

Cryosurgery,  anal  tesion(s). 

29131 

•36300 

Drainage  lymph  node  teston. 

46917 

Laser  surgery,  anal  teston(s). 

*  M(tad  to  •«•  M  as  o(  1/1/96. 

•Al  CPT  codM  and  deacriplors  oopyrigM  1996  AnMrican 
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AOOENOUM  E.— PROCEDURE  COOES  ADDENDUM  E.— PROCEDURE  CODES 

Subject  to  th^  Stte-of-Sswice      Subject  to  the  SntoF-SEHVicE 
DiFFEREMruu.— Oortlnued  Differemtial— Continued 


cpt/ 

HCPCS« 


46034 
46036 
46936 
46940 
46042 
46945 
46946 
51700 
51706 

•51710 
51720 

'52000 

* 52010 
52265 

*  52281 

*52285 
53270 

*S3420 
53600 
53601 
53620 
53621 
53660 
53681 
53670 
54050 
54066 
54068 

*54065 
54200 
54230 
54236 
56000 
S52S0 

•55700 

•56406 
56420 
56501 

•56606 
56606 
57061 
57100 
57150 
57160 
57170 

•57180 
57452 
57454 
57460 
57500 
57505 
57510 
57511 

•57800 
56100 
56301 

.  59200 
58300 
56425 
59426 
59430 

•60000 
60100 
61001 

•61070 


iDetoripiion 


OnkudiOMof  tiemonfioidi. 
ues«uoMn|ar  neironnsni. 
DeafeucHomof  bsmoirhaidi. 
TrMtnnsnl  09nm  rmim. 
TfHlnMnl-^  smI  weure. 
Ljgalionofl 
Ugaiionofl 

Changs  of^Mder  tube. 
OnngeortoddBrtube. 

TreMUIMMR  ^la&aom  leslOil. 

CyskMcopyi 

Ofttoteapfti  duct  calhetor. 
CyatoscoH><  4  »elmiii  iL 
Cjrtoso^ijJklrMjment 
Cytton9p)4A  IraabnenL 
ReinoMl  oduralhre  gland. 


ixan  weuia  wcmb. 
Olato  urattfa  sWdure. 
Diile  urenasMdure. 
DiBiB  urottfa  stricture. 
DNalion  ot  orettwa. 
DMion  of  lirettva. 
Insert  urinary  cathetsr. 
Deatnicttoni  penis  lssion(s). 
Oestaiction||»nis  lesion<s). 
Ciyosurgarir,  penis  lesion(s). 
DestructiOBi  penis  lssion(s). 
Tnefbnsnt  ^  penis  lesion. 
Piepeis  pefMS  study. 


Dnrinags  01  tiycfcocele. 
Removal  a4  sperni  duct(s)^ 
Biopsy  ot  aostate. 
I  &  D  o(  vusn/lperineun. 
Drainage  o(  glend  abscess. 
Destrudion^  vutva  leaion(8). 
Biopsy  of  ^Mi^perineum. 
Biofisy  of  vulva^perineura 
DestructionI  vagina  losion(s). 
Biopsy  of  vagina. 
Treat  vaginp  intaclion. 
Insertion  oil  pessary. 
Fitting  of  diaptvagnVcsp. 
Treat  vaginal  tileeding. 
Examinatioii  of  vagina. 
Vagina  exatninalion  &  biopsy. 
Leap  pfocspure. 
Biopsy  of  c^x. 
Endocervic^  curettage. 
Cautorizati^n  of  cervix. 
Cryocautsry  of  cervix. 
DiMion  of  eervicel  canaL 
Biopsy  of  4erus  lining. 
Remove  inlrautorine  device. 
Irisort  oervfal  dtator. 
Episiotam^  or  vaginal  rspair. 
Anteperturs  csie  oniy. 
Anieperluni  cere  only. 
Cere  after  ttoivery. 
Drain  HiyiokMongue  cysL 
Biopey  oTttiyrekl 
Remove  cnnisi  cavity  fluid. 
Brsin  canaj  shunt  procedure. 


CPT/ 
HCPCS# 


63690 
63681 
64400 
64405 
64406 
64412 
64413 
64416 
64435 
64440 
64441 
64445 
64450 
64S05 
64506 
64550 
64563 
64555 
64560 
64565 
64612 
64613 
65205 
65210 
65220 
66222 
65286 
65430 
65435 
65436 
65600 
65772 
•65605 
65855 
65860 
•66030 
66761 
•66762 
66770 
•67031 
•67101 
•67105 
•67141 
67145 
•67206 
67210 
67228 
67345 
67506 
67515 
67700 
67710 
67800 
67601 
67805 
67810 
67820 
67825 
67840 
67850 
67915 
67922 
67930 
67938 
68020 


Description 


Artalysis  of  neuroreoeiver.  ■ 
Analysis  of  neuroreoeiver. 
In^sc^  for  nen«  Mock. 
ln|sction  for  nerve  Isiocic 
InfecHori  tor  nerve  tiiock. 
Iniection  for  nerve  block. 
w<|eciioii  lor  nerve  diock. 
Infeolion  for  nerve  Mock. 
Irijectkm  for  nerve  block. 
Iiijectlon  for  nerve  block. 
Injection  for  nerve  lilock. 
Injection  for  nerve  biodc 
Injectton  for  nsrwe  bkxk. . 
Injection  for  nerve  biooic 
Irijednn  fornerve  bkxk. 
Apply  neuraeHmulBtor. 
Ifnpiant  neuroolectiudue. 
hnpianl  neuroeiectrodes. 
Implant  neuroetedrodss. 
Imjilaitf  neuroelectrodes. 
0«iaoy  nerve,  face  muscts. 
Destpoy  nerve,  spine  muscle. 
Remove  foreign  ixxly  from  eye. 
Remove  foreign  body  from  eye. 
Remove  foreign  txxly  from  eye. 
Remove  foreign  body  from  eye. 
Repair  of  eye  wound 
Cornsal  smear. 
CuretteAieet  cornea. 
Curetle/lieat  oome& 
Reviskjn  of  comee. 
Correctkm  of  astigmafisra 
Drainage  of  eye. 
Laser  surgery  of  eye. 
Incise  inner  eye  adhssions. 
Injectkm  treeiment  of  sys. 
Reviston  of  iris. 
Revision  of  iris. 
Removal  of  inner  eye  leston. 
Laser  surgery,  eye  strands. 
Rspeir  detadwd  retina. 
Repair  detached  retina. 
Treabnent  of  retincL 
Trsatmenl  of  retina. 
Treatment  of  retinal  lesion. 
Treatment  of  retinal  lesioa 
Treetment  of  retinal  lesion. 
Destroy  nerve  of  eye  musde. 
Injectflreat  eye  socket 
Inject/treat  eye  socket 
Drainage  of  eyeNd  atncess. 
Indskin  of  eyelkl 
Remove  eyettd  lesnn. 
Remove  eyelid  leswns. 
Remove  eyelid  lesions. 
Biopsy  of  eyeid. 
Revise  eyetashes. 
Revise  eyelashes. 
Remove  eyelid  iesmn. 
Trest  eyeUd  lesion. 
Repeir  eyeid  defscL 
Repair  eyeid  defect 
Repeir  eyeid  wound. 
Remove  eyeidloreign  txxly. 
IndseMrain  eyeid  linHig. 


■/MMtotw 
•MCPToodM 


MOll/MS 
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Addendum  E.— Procedure  Codes 
Subject  to  the  Site-of-Service 
Differential— Continued 


CPT/ 

hcpcs* 


68040 
68100 
68110 
68135 
66200 
68400 
68420 
68440 
68530 
68705 
66760 
68761 
68770 
68800 
68820 
68830 
68840 
69000 
69005 
69020 
69100 
69105 
69200 
69210 
69220 
69222 
69400 
69401 
69405 
69410 
69420 
•69424 
69433 
69540 
69610 
92002 
92004 
92012 
92014 
92019 
92020 
92070 
92100 
92120 
92130 
92140 
92225 
92226 
92230 
92260 
92287 
92311 
92312 
92313 
92315 
92316 
92317 
92330 
92335 
92352 
92353 
92354 
92371 
92504 
92506 


Desciiplion 


Treatment  of  eyeOd  lesions. 
Oopsy  of  eyeid  lining, 
ftomove  eyeid  ining  leskMi. 
Renxyve  eyeid  taing  leston. 
Treet  eyeid  by  lrijedk)a 
inciseMrBin  teer  glend. 
Indse/drain  tsar  sac 
Incise  tesr  duct  opening. 
Cteeranoe  of  tear  duct 
Revise  tear  duct  opening. 
Ctose  teer  duol  opening. 
Ctose  tear  duct  opening. 
Ctose  tear  systsm  fistula. 
Diate  teer  duct  opening(s). 
Explore  tsar  duct  system. 
Reopen  teer  duct  ehanneL 
ExplOre/irTigalB  tsar  ductS; 
Drain  exiemel  eer  lesioa 
Drsin  extemel  ear  Isskm. 
Drain  outer  eer  canal  leskMi. 
Bkjpey  of  extemel  ear. 
Bkipey  of  extemel  eer  canal. 
Cleer  outer  eer  caneL 
Renxyve  impacted  eer  wex. 
Cleen  out  mastoid  cavity. 
Cleen  out  mastokJ  cavity. 
Irtflata  mkldte  ear  canal. 
Inflate  middto  ear  canal. 
Catheterize  middle  ear  canal. 
Inaet  rnddto  ear  baflte. 
Incision  of  eerdrum. 
Remove  ventilating  tut)e. 
Create  eerdrum  opening. 
Remove  eer  lestoa 
Repair  of  eardrum. 
Eye  exam,  new  patient 
Eye  exam,  newpetient 
Eye  exam  established  pt 
Eye  exam  &  treatment 
Eye  exam  &  treatmerrt 
Special  eye  evaluation. 
Fitting  of  contact  lens. 
Serial  torxxnetry  exam(s). 
TofK>graphy  &  aye  evahiatioa 
Water  prowcation  tonography. 
Gtattjooma  provocative  tests. 
Spedei  eye  exwn,  initial. 
Special  eye  exam,  sut)sequent 
Eye  exam  with  photos. 
Optithelmoscopy/dynamometry. 
Internal  eye  photography. 
Contad  lens  fitting. 
Contad  lens  fitting. 
Contad  lens  fitting. 
PresCTlption  of  contad  lens. 
Prescription  of  contad  lens. 
Prescription  of  contad  lens. 
Fitting  of  artificial  eye. 
Fitting  of  ertifidal  eye. 
Spedei  spectacles  fitting. 
Special  spectacles  fitting. 
Spflciai  spectacles  fitting. 

Ear  microsoopy  sxaminetion. 
Speech  &  fleering  evakjetion. 


CPT/ 
HCPCS# 

Description 

92507 

Speech/heanng  therapy. 

92508 
92511 

Speech/hearing  ttwrapy. 

Nasopnaryngoscopy. 

92512 

Nasal  function  studtes. 

92516 

Facial  nerve  function  test 

92520 

Laryngeal  fundkx)  studies.  . 

92565 

Stenger  test  pure  tone. 

92571 

Filtered  speech  heanng  test 

92575 

Sensorineural  acuity  test. 

92576 

Synthetic  sentence  lest 

92577 

Stenger  test  speech. 

92582 

Conditioning  play  audtometry. 

93205 

Special  phonocardngram. 

93221 

Vedorcardngram  tradng. 

93721 

Plethysmography  tracing. 

93797 

Cardiac  rehab. 

93798 

Cardiac  rehab/monitor. 

95010 

Sensitivity  skin  tests. 

95015 

Sensitivity  skin  tests. 

96056 

Photosensitivity  tests. 

95065 

Nose  energy  test. 

95075 

Ingestion  challenge  test 

95144 

Antigen  therapy  servtees. 

95145 

Antigen  tiwrapy  services. 

CPT/ 
HCPCS* 


95146 
95147 
95148 
95149 
95165 
96170 
95180 
95831 
95832 
95833 
95834 
95851 
95852 
95857 
96405 
96406 
96445 
96450 
96542 
99201 
99202 
99203 
99204 
99205 


Description 


Antigen  ttwrapy  servtoes. 
Antigen  ttwrapy  services. 
Antigen  therapy  services. 
Antigen  therapy  servtoes. 
Antigen  therapy  services. 
Antigen  tiierapy  services. 
RapM  desensitizaHoa 
Limb  musde  testing,  manual. 
Harxl  muscle  testing,  manual. 
Body  musde  testing,  manual. 
Body  musde  testing,  manual. 
Range  of  motion  measurements. 
Range  of  motion  measurements. 
Tensikxi  test 
InbaleskKial  dwmo  admia 
IntoaleskMiat  chenx)  admia 
Chen(K)therapy,  intracavitary. 
Chemottwrapy,  into  ens. 
Cfiemottierapy  Injection. 
Office/outpatient  visit,  new. 
Office/oulpetient  visit,  new. 
Office/oulpattent  visit  new. 
Office/outpatient  visit,  new. 
Office/oulpatient  visit  new. 


CPT/ 
HCPCS # 

Description 

99211 

Offics^outpatient  visit  est 

99212 

Office/outpatient  visit,  est 

99213 

Office/oulpabent  visit,  est 

99214 

Office/oulpatient  visit  est 

99215 

Office/outpatient  visit  est 

99241 

Office  consultation. 

99242 

Office  consultation. 

99243 

Office  consultation. 

99244 

Office  consultation. 

99245 

Office  consultation. 

99271 

Confimiatory  consultatioa 

99272 

Confirmatory  consuHatioa 

99273 

Confirmatory  consultatioa 

99274 

Confinnatory  consultation. 

99354 

Prokxiged  service,  office. 

99356 

Prolonged  service,  office. 

A2000 

Chiroprador  manip  of  spine. 

G0020 

Prepare  face/ora)  prosthesis. 

Q0021 

Prepare  face/oral  prosttiesis. 

H5300 

Occupational  therapy. 

M0101 

Cutting^remove  coms/catluses. 

*  AMid  to  iw  M  M  (» inas 

*M  CfH' oodM  wrtSMolplanoapyfi^  I9S6  Ainwkan  MKfcil  AaMcWon. 


/ 
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DEPARTMENT  0#  HEALTH  AND 
HUMAN  SERVICCB 

♦ 

HMlth  Care  nnafjcing  Administratkm 

[BPO-828-ni)         I 
RIN0M8-AHO3 

MKlcare  Program;  Physician  Fae 
SdMdula  Updaial^  Calandar  Yaar 
1996  and  PbyaidanVoluiM 
PeifuiinancaSlaiwaHiHalaaof 
incMMa  for  FadaM  Flaeai  Yaar  1996 


AOENCY:  Health  C^  Financing 
Administration  (IflFA).  HHS. 

action:  Final  notice. 

1 

SUKMARY:  This  final  notice  announces 
the  calendar  year  1996  updates  to  the 
Medicare  physiciap  fee  schedule  and 
the  Federal  fiscal  tear  1996  volume 
performance  standard  rates  of  increase 
for  expenditures  for  physicians'  services 
under  the  Medicajte  Supplementary 
Medical  Insurance  (Part  B)  program  as 
required  by  sectioas  1848  (d)  and  (f), 
respectively,  of  th#  Social  Security  Act. 
The  fee  sdiedule  update  for  calendar 
year  1996  is  3.8  percent  for  surgical 
services,  -  2.3  peitent  for  primary  care 
services,  and  0.4  percent  for  other 
nonsurgical  services.  While  it  does  not 
afiiact  payment  for  any  particular 
service,  there  was  ia  0.8  percent  increase 
in  the  update  for  ajll  physicians'  services 
for  1996.  The  physician  voliune 
performance  standard  rates  of  increase 
for  Federal  fiscal  year  1996  are  -0.5 
percent  for  surgical  services,  9.3  percent 
fin-  primary  care  s#rvices.  0.6'percent  for 
other  nonsiugical  services,  and  a 
weighted  average  Of  1.8  percent  for  all 
physicians'  services. 

In  our  July  26, 1B95  proposed  rule 
concerning  revisicms  to  payment 
policies  imder  the  Medicare  physician 
fee  schedule  for  calendar  year  1996,  we 
proposed  using  category-specific 
volume  and  intensity  growth  allowances 
in  calculating  the  defeult  Medicare 
Volume  Performaace  Standard  (MVPS). 
We  received  20  ccinments  on  this 
proposal.  Since  this  proposal  is  related 
to  the  MVPS  and  l^s  notice  deals  with 
MVPS  issues,  we  are  responding  to 
those  comments  in  this  notice  instead  of 
in  the  final  rule  for  the  fee  schedule 
entitled  "Medicaid  Program;  Revisions 
to  Pa3mient  Policies  and  Adjustments  to 
the  Relative  Valu4  Units  Under  the 
Phjrsician  Fee  Scl^ule  for  Calendar 
Year  1996"  publi^ted  elsewhere  in  this 
Federal  Sa^star  itoue. 
EFFECTIVE  DATE:  T^ie  volume 
performance  standard  rates  of  increase 
are  effective  on  October  1, 1995.  The 
Medicare  physician  fee  schedule  update 
is  efiiective  on  )an|uuy  1, 1996. 


S:  Copies:  To  order  paper 
o^es  of  Ae  Federal  KegMer 
containing  this  document,  send  yofi 
request  to:  New  Odefs,  Superintendent 
of  Documents,  P.O.  Box  371954, 
Pittsburgh.  PA  15250-7954.  Specify 
Stock  Number  069-001-00090-4  and 
enclose  a  check  or  money  order  payable 
to  the  Superintendent  of  Docummts.  or 
enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  512-1800  or  by 
faxing  to  (202)  512-2250.  The  cost  for 
each  paper  copy  is  $8.  As  an  alternative, 
you  can  view  and  photocopy  the 
Federal  Register  document  at  most 
libraries  designated  as  Federal 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register. 

To  order  copies  of  the  source  files  for 
this  document  on  high  density  3.5  inch 
personal  computer  diskettes,  send  your 
request  to:  Superintendoit  of 
Documents,  Attention:  Electronic 
Products.  P.O.  Box  37082,  Washington. 
DC  20013-7082.  Enclose  a  check  or 
money  order  payable  to  the 
Superintraident  of  Dociunents,  or 
enclose  your  Visa  or  Master  Card 
number  and  expirati(Hi  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  512-1530  or  by 
faxing  to  (202)  512-1262.  The  cost  for 
the  diskettes  is  $20.  The  file  format  on 
the  diskettes  is  comma  delimited  ASCII. 
FOR  FURTHER  INFORMATKM  CONTACT. 
Ordering  information:  See  ADDRESSES 
section. 

Content  information:  Contact  either 
Don  Thompson,  (410)  786-4586,  or  Rick 
Ensor.  (410)  786-5617. 

SUPPLEMENTARY  INFORMATION: 

I.  Baclcground  and  Summary  til 
Legislation 

A.  The  Physician  Fee  Schedule  Update 
and  Medicare  Volume  Performance 
Standard 

Section  1848  of  the  Social  Security 
Act  (the  Act)  requires  the  Secretary  of 
Hetilth  and  Hiunan  Services  to— 

•  Establish  annual  updates  to 
payment  rates  imder  the  Medicare 
physician  fee  schedule,  and 

•  Establish  volume  performance 
standard  rates  of  increase  to  help 
control  the  rate  of  growth  in 
e}a>enditures  for  physicians'  services. 

Under  section  1848(b)(1)  of  the  Act. 
payment  for  physicians'  services,  except 
for  anesthesia  services,  equals  the 
product  of  the  relative  value  units 
(RVUs)  for  a  service,  a  geographic 
adjustment  fector,  and  a  conversion 
factor.  Anesthesia  services  are  paid 


imder  a  different  relative  value  system, 
and  payment  is  equal  to  the  sum  of  the 
base  and  time  units  for  the  service 
multiplied  by  a  geographically  adjusted 
anesthesia-specific  conversion  fector. 
The  RVUs  and  anesthesia  base  imits 
reflect  the  relative  amount  of  resources 
used  by  physicians  to  furnish  the 
service,  and  the  geographic  adjustment 
fector  measures  practice  cost  differences 
between  areas,  llie  geographically 
adjusted  RVUs  are  multiplied  by  a 
conversion  fector  to  obtain  the 
physician  fee  schedule  payment 
amounts.  The  1996  conversion  factors 
are  $15.28  for  anesthesia  services, 
$40.7986  for  surgical  services,  $35.4173 
for  primary  cars  services,  and  $34.6293 
for  other  nonsurgical  services. 

1.  Physician  Fee  Schedule  Update 

Section  1848(d)  of  the  Act  requires 
the  Secretary  to  provide  the  Congress 
with  her  reoMnmendation  of  a  physician 
fee  schedule  update  by  April  15  of  each 
year.  Under  section  1848(d)(2)(A)  of  the 
Act.  the  Secretary  is  required  to 
consider  a  number  of  fectors.  including 
the  following: 

•  The  percentage  change  in  the 
Medicare  economic  index  (MEI),  a 
measure  of  the  change  in  the  cost  of 
operating  a  medical  practice. 

•  The  growth  in  actual  expenditures 
for  physicians'  services  in  the  prior 
fisctdyear. 

•  Tne  relationship  between  that 
growth  and  the  volimie  performance 
standard  rate  of  increase. 

•  Changes  in  the  voliune  and 
intensity  of  services. 

•  Access  to  services. 

•  Other  factors  that  may  contribute  to 
changes  in  the  volume  and  intensity  of 
services  or  access  to  services. 

If  the  Congress  does  not  set  the 
update,  section  1848(d)(3)  of  the  Act 
establishes  the  process  for  updating  the 
l^ysician  fee  schedule.  Under  section 
1848(d)(3),  unless  otherwise  specified 
by  the  Congress,  the  fee  schedule  update 
for  a  category  of  physicians'  services 
equals  the  appropriate  update  index  (the 
MEI)  adjusted  by  the  number  of 
percentage  points  by  which  expenditure 
growth  exceeded  or  was  less  than  the 
volume  performance  standard  rates  of 
increase  for  the  second  preceding  year 
for  that  category  of  physicians'  services. 
That  is,  the  calendar  year  1996  update 
would  equal  the  1996  MEI  increased  or 
decreased  by  the  difference  betwem  the 
rate  of  ihcreeae  in  expenditures  for 
fiscal  year  1994  and  the  voltmie 
performance  standard  for  that  year. 
However,  section  1848(dK3)(B)  of  the 
Act  limits  the  maximum  downward 
adjustment  for  1995  and  any  succeeding 
year  to  5.0  percentage  points.  There  is 
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no  restriction  on  upward  adjvistments  to 
the  MEI. 

Section  1848(d)(1)(C)  of  the  Act 
reqtdres  the  Secretary  to  publish  in  the 
Federal  Register,  within  the  last  15  days 
of  October,  the  updates  for  the  following 
calendar  year. 

The  updates  are  required  by  the 
Medicare  statute,  and  any  budget 
implications  associated  with  them  are 
due  to  the  requirements  of  the  law  and 
not  this  notice. 

2.  Medicare  Voliune  Performance 
Standard  Rates  of  Increase  Section 
1848(f)  of  the  Act  requires  the  Secretary 
to  establish  volume  performance 
standard  rates  of  increase  for  Medicare 
expenditures  for  physicians'  services. 
The  use  of  voliune  performance 
standard  rates  of  increase  is  intended  to 
control  the  rate  of  increase  in 
expenditures  for  physicians'  services. 

The  volume  performance  standard 
rates  of  increase  are  not  limits  on . 
expenditures.  Payments  for  services  are 
not  withheld  if  volume  performance 
standard  rates  of  increase  are  exceeded. 
Rather,  the  appropriate  fee  schedule 
update,  as  specified  in  section 
1848(d)(3)(A)  of  the  Act,  is  adjusted  to 
reflect  the  success  or  failure  in  meeting 
the  volume  performance  standard  rates 

of  increase- 
Section  1848(f)  of  the  Act  sets  forth 
the  process  for  establishing  the  volume 
performance  standard  rates  of  increase 
by  requiring  the  Secretary  to 
recommend  to  the  Congress  the 
physician  volume  performance  standard 
rates  of  increase  for  the  following 
Federal  fiscal  year  by  not  later  than 
April  15.  The  Secretary  is  required  to 
recommend  MVPS  rates  for  siugical, 


primary  care,  other  nonsurgical,  and  all 
physicians'  services.  In  making  the 
recommendations,  the  Secretary  is 
required  to  confer  with  organizations 
that  represent  physicians  and  to 
consider  the  following  factore: 

•  Inflation. 

•  Changes  in  the  number  and  age 
composition  of  Medicare  enrollees 
under  Part  B  (excluding  risk  health 
maintenance  organization  enrollees). 

•  Changes  in  technology. 

•  Evidence  of  inappropriate 
utilization  of  services. 

•  Evidence  of  lack  of  access  to 
necessary  physicians'  services. 

•  Other  appropriate  factors  as 
determined  by  the  Secretary. 

If  the  Congress  does  not  set  the 
voliune  performance  standard  rates  of 
increase,  section  1848(f)(2)  (A)  and  (B) 
of  the  Act  requires  the  Secretary  to  set 
MVPS  rates  for  all  physicians'  services 
and  each  category  of  physicians' 
services  equal  to  the  product  of  the 
following  four  factors  reduced  by  a 
performance  standard  factor,  which  for 
fiscal  year  1996.is  4.0  percentage  points: 

•  1.0  plus  the  Secretary's  estimate  of 
the  wei^ted-average  percentage 
increase  (divided  by  100)  in  fees  for  all 
physicians'  services  or  for  the  category 
of  physicians'  services  for  the  portions 
of  calendar  year  1995  and  calendar  year 
1996  contained  in  fiscal  year  1996. 

•  1.0  plus  the  Secretary's  estimate  of 
the  percentage  change  (divided  by  100] 
in  the  average  number  of  Part  B 
enrollees  (excluding  risk  health 
maintenance  organization  enrollees) 
bom  fiscal  year  1995  to  fiscal  year  1996. 

•  1.0  plus  the  Secretary's  estimate  of 
the  average  annual  percentage  growth 

Fee  Schedule  Update 

{In  percent] 


(divided  by  100)  in  the  volume  and 
intensity  of  all  physicians'  services  or  of 
the  category  of  physicians'  services  for 
fiscal  year  1990  through  fiscal  year 
1995. 

•  1.0  plus  the  Secretary's  estimate  of 
the  percentage  change  (divided  by  100] 
in  expenditures  for  all  physicians' 
services  or  of  the  category  of  physicians' 
services  that  will  result  from  changes  in 
law  or  regulations  in  fiscal  year  1996  as 
compared  with  expenditures  for 
physicians'  services  in  fiscal  year  1995. 

Section  1848(f)(1)(C)  of  the  Act 
requires  the  Secretary  to  publish  in  the 
Federal  Register  within  the  last  15  days 
of  October  of  each  year  the  volume 
performance  standard  rates  of  increase 
for  all  physicians'  services  and  for  each 
category  of  physicians'  services  for  the 
Federal  fiscal  year  that  began  on 
October  1  of  that  year.  (The  MVPS  for 
all  physicians'  services  has  no  practical 
effect  on  the  update.  We  pubUsh  it  only 
because  we  are  required  to  do  so  by 
section  1848(f)  of  the  Act.) 

3.  Past  Years'  Medicare  Voliune 
Performance  Standard  Rates  of  Increase 
and  Physician  Fee  Schedule  Updates 

MVPS  rates  have  been  established 
under  section  1848  of  the  Act  since 
fiscal  year  1990.  Calendar  year  1992  was 
the  first  year  in  which  the  update  was 
affected  by  expenditures  under  the 
MVPS  system.  The  following  tables 
illustrate  the  MVPS  rates  in  eacb  fiscal 
year  since  their  inception,  the  actual 
rates  of  increase  in  expendituf*6.  and 
the  corresponding  updates  in  the^iecond 
subsequent  calendar  year.  \ 


Calendar  year 


CY19e2: 

AN  services 

CY  1993: 

Surgical 

Nonsurgical  

CY  1994: 

Surgical  

Primary  care 

Other  nonsurgicai . 
CY  1996: 

Surgical 

Primary  care 

Other  nonsurgical . 
CY1996: 

Surgical  

Primary  care ~ 

Other  Nonsurgical 


MEI 


3.2 

2.7 
2.7 

2,3 
2,3 
2,3 

2.1 

2.1 

2J0 
2.0 

2.0 


Performance 
adjustment 


-0.9 

0.4 
-1.9 

11.3 
5.6 
S.6 

12.8 
5.8 
5.8 

1.8 
-4.3 

-1.6 


Legislative 
adjustment 


-0.4 


-3.6 

0.0 

-2.6 

-2.7 

0.0 

-2.7 


Update 


-1.9 

3.1 
0.8 

10.0 
7.9 
5.3 

12.2 
7.9 
5.2 

3.8 

-2.3 

0.4 
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MEDICARE  VOLUME  PERFORMANCE  STANDARD  RATES  OF  INCREASE 


Fiscal  year 


-t- 


FY1M0: 
Al 

FY1W1: 

Suglcal  — 

FY  1902: 

Sugical  — 

Nonawgical 
FY  1903: 

Surgical  — 

NonauiB'cai  ...».~. 
FY  1904: 

Sugical 

Pitmaiy  cm  — 

Olhar  nonuitfcst 
FY  1905: 

Sugical 


OttieriionaufBlcal 
FY  1990: 

Sugicai  ~......~..... 


OOiar  nonaurgical 


MVPS 


9.1 
3.3 

&e 

6.5 

11.2 

8.4 
10.8 

9.1 

10.5 

9.2 

9.2 

13.8 

4.4 

-0.5 
9.3 
0.6 


Actual 


10.0 

2.9 
ia5 

-4.8 
5.6 

-4.4 
&0 

7.3 
14.8 
10J 


Diffaranca 


-0.9 

a4 

-1.9 

115 
5.6 

12.8 
5.8 

1.8 
-4.3 
-1.6 


MVPS  ralaa  tor  sugical  aid  nonsurgical  sarvicas  wsra  not  requirad  unlii  fiscal  year  1901.  Separata  toe  schedula  updates  were  not 

raqSad  unM  ctfandarjyav  ignTBaginning  wiAiha  ctfandv  year  1904 lea  schsdula  upifato  and  the  fiscal  year  1994  MVPS.  we  established 
updiMBS  wid  MVPS  raiss  of  ncraaaa  tor  surgical,  piiinary  caie.  and  other  nonsurg^ 


B.  Miysidans'  Savifes 

Section  1848(f)(5)(A)  of  the  Act 
defines  physicians'  iervices  for 
puiposes  of  the  volitme  parfoimanca 
standard  rates  of  indrease  as  including 
other  items  or  services  (such  as  cliniral 
diagnostic  laboratoiy  tests  and  radiology 
services),  specified  fy  the  Secretary, 
that  are  conunanly  performed  by  a 
phyridan  ta  fumialted  in  a  physician's 
office.  Section  1861(8)  of  the  Act  defines 
medical  and  other  l|aalth  services 
covered  under  Part  B-  As  provided  for 
in  the  fiscal  year  19$0  volume 
performance  standard  rates  of  increase 
notice  in  the  Fadar4  Kagister  on 
December  29, 1989  (54  PR  53819),  we 
are  including  the  following  medical  and 
other  health  services  in  section  1861(s) 
of  the  Act  in  the  physician  volume 
performance  standaird  rates  of  increase  if 
bills  for  the  items  a|e  processed  and 
prid  for  by  Medical^  cairiats: 

•  Physicians' serticas. 

•  Services  and  sttpplies  furnished 
incident  to  physicians'  services. 

•  Outpatient  physical  therapy  and 
speech  therapy  services,  and  outpatient 
occupational  therapy  services. 

•  Antigens  prepared  by  or  under  the 
direct  supervision  <^  a  physician. 

•  Swvices  of  phyisidan  assistants, 
certified  registered  nurse  anesthetists, 
certified  nurse  midwives,  clinical 
psychologists,  clini(»l  social  workers, 
nurse  practitioners,  and  clinical  niirse 
specialists. 


•  Diagnostic  x-ray  tests,  diagnostic 
laboratory  tests,  and  other  dia^ostic 
tests. 

•  X-ray,  radiimi,  and  radioactive 
isotope  therapy. 

•  Siugical  dressings,  splints,  casts, 
and  other  devices  used  for  reduction  of 
fractures  and  dislocations. 

As  stated  in  our  December  8, 1994 
final  notice  (59  FR  63638)  announcing 
the  fiscal  year  1995  voliune  performance 
standard  rates  of  increase,  we  are 
including  outpatient  diagnostic 
laboratory  tests  paid  through 
intermediaries  in  the  MVPS  definition 
of  physicians'  services  beginning  in 
fiscal  year  1996  (59  FR  63640). 

C.  Dilution  of  Surgical,  Primary  Care, 
and  Other  Nonsurgical  Services 

As  described  in  the  December  2, 1993 
notice  (58  FR  63858)  containing  our 
definitions  of  surgical,  primary  care,  or 
other  nonsurgical  services,  we  consider 
a  procediure  to  be  surgical  if  the 
following  conditions  are  met: 

•  In  the  HCFA  Part  B  data  system,  the 
service  is  classified  under  "type  of 
service"  as  a  "surgery." 

•  The  service  is  performed  by  surgical 
specialists  more  than  50  percent  of  the 
time. 

As  also  disciissed  in  the  December 
1993  notice,  section  1842(i)(4)  of  the  Act 
defines  primary  care  services  as  "office 
medical  services,  emergency  department 
services,  home  medical  services,  skilled 
nursing,  intermediate  care,  and  Img- 


term  care  medical  services,  m  nursing 
home,  boarding  home,  domiciliary,  or 
custodial  care  medical  services."  Since 
this  language  was  the  result  of  an 
amendment  to  the  Act  made  by  section 
4042(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  1987) 
(Public  Law  100-203).  enacted  on 
December  22. 1987,  we  rely  on  the 
conference  report  accompanying  OBRA 
1987  (H.  R.  Rep.  No.  100-495, 100th 
Congress,  1st  Session  594-595  (1987))  to 
determine  the  HCFA  Common 
Procedure  Coding  System  (HCPCS) 
codes  to  be  included  in  the  definition  of 
primary  care  services.  In  addition, 
section  6102(f)(10)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(OBRA  1989)  (PubUc  Uw  101-239), 
enacted  on  December  19, 1989, 
indicated  intermediate  and 
comprehensive  office  visits  for  eye 
examinations  and  treatments  for  new 
patients  were  to  be  considered  primary 
care  services. 

We  classify  physicians'  services  not 
meeting  the  surgical  or  primary  care 
definitions  as  nonsiugical  services. 

For  a  procedure  code  that  is  new  in 
1996  and  does  not  meet  the  primary 
care  definition,  we  do  not  have  any  data 
for  determining  how  often  the 
procedure  is  performed  by  surgical 
specialists  and  therefore  whether  the 
service  should  be  classified  as  surgical 
or  nonsurgical.  We  categorized  these 
codes  as  surgical  or  nonsurgical  based 
on  the  judgment  of  our  medical  staff.  To 
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assist  us  in  making  these 
determinations,  we  consideied  the  tjrpe- 
of-servic»  classification  widiin  the 
Physicians'  Cunent  Procedural 
Terminology  (CPT)  and  the  relationship 
of  services  represented  by  the  new 
codes  to  surgical  services  meeting  the 
above-deacribed  critoia.  We  followed  a 
amilar  process  to  classify  codes  that 
ware  new  in  1995.  Fm  the  1996 
classification  of  the  new  1995  codes, 
howevw.  we  used  6  months  of  1995 
data  to  determine  wheth«r  they  meet  the 
criteria  for  being  considered  surgical 
services.  Based  on  these  data,  we  did 
not  need  to  reclassify  any  codes  as 
surgical  or  nonsurgical. 

For  1996,  we  have  classified  monthly 
end-stage  renal  disease  sovices  (HCPCS 
codes  90918  through  90921)  as  primary 
care  services.  For  a  full  discussion  of 
this  classification,  see  the  final  rule  with 
comment  period  entitled  "Medicare 
Program;  Revisions  to  Payment  Policies 
and  Adjustments  to  the  Relative  Value 
Units  Under  the  Physician  Fee  Schedule 
for  Calendar  Year  1996"  published 
elsewhere  in  this  Federal  Register  issue 
and  hereafter  refwred  to  as  the 
physician  fee  schedule  final  rule. 

Also,  Addendum  B  of  the  physician 
fee  schedule  final  rule,  published 
elsewhere  in  this  Fedmal  Register  issue, 
lists  the  RVUs  and  related  information 
used  in  determining  Medicare  payments 
for  HCPCS  codes.  For  the  piuposes  of 
the  physician  fee  schedule,  we  have 
assigned  the  following  surgical,  primary 
care,  or  other  nonsurgical  service  update 
indicators  to  these  codes: 


U^atein- 
dteator 

iniarpraiaDon 

S - 

P .... 

N 

0 

Surgical  services. 

Primary  care  services. 

The  physician  fee  schecMe  up- 
date applies,  but  the  code  is 
not  defined  as  surgical  or  pri- 
mary care. 

The  physician  fee  schedule  up- 
date does  not  apply. 

The  MVPS  indicator  for  a  procedure 
code  is  identical  to  the  update  indicator 
for  codes  that  have  a  surgical,  primary 
care,  or  other  nonsiirgical  service  update 
indicator.  However,  we  consider  some 
codes  with  an  update  indicator  of  "O" 
to  be  nonsurgical  for  the  purposes  of  the 
MWS,  most  notably  the  clinical     « 
diagnostic  laboratory  codes. 

The  update  indicators  for  codes  new 
or  revised  in  1996  are  shown  in 
Addendum  C  of  the  physician  fee 
schedule  final  rule,  published  elsewhere 
in  this  FaJaral  Kagtator  issue. 


n.  Anafyais  of  aarf  Respeues  to  PiMk 
Commenta 

In  our  July  26, 1995  proposed  rule  (60 
FR  38400)  concerning  revisions  to 
payment  policies  under  the  Medicare 
physician  fee  schedule  for  calendar  3rear 
1996,  we  invited  pi]A>lic  comments  on  a 
proposal  to  use  category-specific 
volume  and  intensity  growth  allowances 
in  calculating  the  default  MVPS  (60  FR 
38416).  Since  this  proposal  is  related  to 
the  MVPS  and  this  notice  deals  with 
"MVPS  issues,  we  are  responding  to 
those  comments  in  this  notice  instead  of 
in  the  physician  fiee  schedule,  published 
elsewhere  in  this  Federal  Register  issue. 
Our  responses  to  the  comments  follow: 

Ck>inment:  Several  commenters  stated 
that  the  use  of  category-specific  voliune 
and  intensity  growth  allowances  is 
counter  to  the  spirit  of  the  MVPS  since 
categories  with  higher  than  average 
volujne  and  intensity  growth  receive 
higher  MVPS  targets,  and  categories 
with  lower  than  average  volume  and 
intensity  ^wth  receive  lower  targets. 

Response:  The  use  of  category-specific 
volume  and  intensity  is  more  consistent 
with  section  1848(f)(2)(A)  of  the  Act, 
which  describes  the  calculation  of  the 
volume  performance  standards.  Section 
1848(f)(2)(A)  states  that  one  of  the 
factors  in  calculating  the  volume 
performance  standards  for  all 
physicians'  services  and  for  each 
category  of  physicians'  services  shall  be 
equal  to  "1  plus  the  Secretary's  estimate 
of  the  annual  percentage  growth 
(divided  by  100)  in  the  volimie  and 
intensity  of  all  physicians'  services  or  of 
the  category  of  physicians'  services, 
respectively,  under  this  part  for  the  5- 
fiscal-year  period  ending  with  the 
preceding  fiscal  year  *  *  *"  As  stated 
in  our  July  26, 1995  proposed  rule, 
although  historically  the  data  available 
to  us  allowed  «n  accmate  estimate  of  the 
overall  growth  in  the  volume  and 
intensity  of  physicians'  services,  they 
did  not  allow  us  to  estimate  the  voliune 
and  intensity  growth  for  each  individual 
category  of  service  with  the  degree  of 
accuracy  required  for  the  MVPS 
calculation.  More  recent  data  now  allow 
us  to  do  this.  So  while  it  is  true  that  the 
targets  move  in  the  direction  of  volume 
and  intensity  growth,  this  is  a  result  of 
the  statutory  volume  performance 
standard  methodology. 

Comment:  Several  commenters  stated 
that  the  proposed  change  in 
methodology  does  not  take  into  account 
the  "appropriateness"  of  the  differential 
volume  and  intensity  growth 
allowances. 

Response:  As  stated  in  the  response  to 
the  i«ior  comment,  the  use  of  category- 
specific  volume  and  intensity  growth 


allowances  is  more  consistent  with 
section  1848(0(2)(A)  of  the  Act.  The 
appropriateness  of  the  volume 
performance  standards  in  any  given 
year,  or  of  the  statutory  methodology 
itself,  can  be  handled  through  the  MVPS 
recommendation  process.  Section 
1848(f)(1)  of  the  Act  requires  the 
Secretary  and  the  Physician  Payment 
Review  Commission  to  provide 
recommendations  to  the  Congress  on  the 
MVPS  for  the  coming  year.  The 
Congress  can  choose  to  act  on  these 
recommendations  or  can  set  the  MVPS 
itself. 

Comment:  One  commenter  opposed 
the  use  of  category-specific  volume  and 
intensity  growth  allowances  on  the 
grounds  that  it  was  a  "stopgap"  policy 
and  recommended  a  legislative  change 
to  a  single  conversion  factor  and  volume 
performance  standard. 

Response:  As  we  stated  in  our  July  26, 
1995  proposed  rule,  we  proposed  this 
change  in  our  regulations  to  address 
immediate  problems  in  the  physician 
fee  schedule.  The  Act  does  not  allow  us 
to  create  a  single  conversion  factor  and 
volume  performance  standard  for  all 
Medicare  physician  fee  schedule 
services. 

Comment:  On«  commenter  believed 
that  we  provided  no  justification  for  our 
proposal  other  than  to  increase  payment 
for  primary  care  services. 

Response:  As  stated  above,  the  use  of 
category-specific  volume  and  intensity 
is  more  consistent  with  section 
1848(f)(2)(A)  of  the  Act.  In  addition, 
althou^  for  fiscal  year  1996  this  change 
in  methodology  would  result  in  a  higher 
primary  care  MVPS,  this  does  not 
necessarily  mean  the  change  would 
have  a  similar  result  in  future  years.  The 
impact  on  any  individual  category  of 
physicians'  services  is  dependent  on  the 
future  relationship  between  the  average 
volume  and  intensity  growth  for  that 
category  and  for  physicians'  services 
overall.  If  future  growth  in  the  volume 
and  intensity  of  primary  care  services  is 
lower  than  overall  gro\vth  in  physicians' 
services,  this  change  would  result  in  a 
lower  MVPS  for  primary  care  services. 
Similar  reasoning  applies  to  the 
categories  of  surgical  services  and 
nonsurgical  services  other  than  primary 

care. 

Comment:  Several  commenters 
beUeved  that  use  of  category-specific 
volume  and  intensity  growth  allowances 
would  provide  a  more  accurate  baseline 
against  which  to  compare  volume  and 
intensity  growth.  They  also  stated  that 
the  proposal  was  more  consistent  with 
our  use  of  category-specific  estimates  of 
the  MVPS  factors  for  the  weighted- 
average  increase  in  physicians'  fees  and 
the  percentage  change  in  expenditures 
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resulting  from  ch«nge>  in  law  or 
regulations.  ! 

response:  The  pse  of  category-specific 
volume  and  intensity  growth  will  make 
the  volume  perfoonance  standards  more 
comparable  with  the  actual  growth  in 
allowed  charges  fpr  a  given  category  of 
physicians'  S8rvi(9s.  In  addition,  we 
agree  that  the  use  |of  category-specific 
volume  and  intencity  growth  allowances 
is  more  consistent  with  our  use  of 
category-specific  estimates  of  the  MVPS 
Eactors  for  fees  and  changes  in  law  or 
regulations.  The  l^guage  in  section 
1M8(0(2KA)  of  ttip  Act  regarding  these 


two  MVI%  Cactocs  is  s&nilar  to  die 
language  describing  the  volume  and 
intensity  fector. 

Final  decision:  Beginning  with  fiscal 
year  1996,  we  will  use  category-specific 
volume  and  intensity  growth  ^owances 
in  calculating  the  de&uh  volume 
performance  standards. 

m.  Pnnrjskns  of  This  Final  Notice 

A.  Physician  Fee  Schedule  Update  for 
Calendar  Year  1996 

Under  the  requirements  of  section 
1848(d}(3)  of  the  Act.  the  fee  schedule 

|hipMMnl| 


update  for  calendar  year  1996  wiU  be 
3.8  perc«it  for  surgical  services,  -  2.3 
percent  for  primary  care  services,  and 
0.4  percent  for  other  nonsurgical 
services.  While  it  does  not  affect 
paymfflit,  there  was  a  0.8  percent 
increase  in  the  update  for  all  physicians' 
services  for  1996.  We  determined  this 
update  as  follows: 


4- 


Surgicai  serv- 
ices 

Primaiycare 
services 

Nonsurgical 
services 

^ 

2.0 
1.8 
3J 

2.0 

-4.3 

,    -2.3 

2.0 
0.4 

1996  MEI 


MVPS  AdKisknent  .^. 
1906  Update 


^ 


In  our  July  26,  ^995  ptopoaed  rule  (60 
FR  38400)  concerning  revisions  to 
payra«it  policies  iinder  the  Medicare 
physician  fiae  schedule  for  calendar  year 
1996,  we  proposed  applying  budget- 
neutrality  adjustntents  to  the  conversion 
factors  rather  thai^  to  the  RVUs  (60  FR 
38401  to  38402).  As  discussed  in  the 
phjTsician  fee  schadule  final  rule, 
published  elsewhere  in  this  Federal 
Ragialar  issue,  the  0.36  percent  budget- 
neutrality  adjustinent  for  1996  will  be 
made  on  the  oonvvrsion  CactOTs. 
However,  if  in  the  future  the  Congress 
explicitly  sets  a  conversion  factcff  at  a 
fixed  dollar  amoubt  for  a  given  year,  we 
will  consider  establishing  a  sepante 
budget-neutrality  adjuster  m  applying 
the  adjustment  to  the  RVUs. 


Applying  the  updates  and  budget 
neutrality  adju^ment  to  the  1995 
conversion  factors  of  $39,447  for 
surgical  services  (other  than  anesthesia 
services),  $36,382  for  primary  care 
services,  and  $34,616  for  nonsurgical 
services  yields  1996  conversion  foctors 
of  $40.7986  for  surgical- services. 
$35.4173  for  primary  care  services,  and 
$34.6293  for  other  nonsurgical  services. 
The  1995  anesthesia  conversion  factor 
of  $14.77,  which  includes  the  effect  of 
the  1995  RVU  budget-neutrality 
adjustment,  will  be  updated  by  the 
surgical  update  to  $15.28  for  1996,  after 
adjusting  for  the  1996  budget-neutrality 
adjustment 

The  specific  calculations  to  determine 
the  fee  schedule  updates  for  physicians' 


services  for  calendar  year  1996  are 
explained  in  section  IV.A.  of  this  notice. 

B.  Physician  Voltane  Performance 
Standard  Rates  of  Increase  for  Fiscal 
Year  1996 

Under  die  requirements  in  section 
1848(f)(2)  (A)  and  (B)  of  the  Act,  we 
have  determined  that  the  volume 
performance  stan'dard  rates  of  increase 
for  physicians'  services  for  fiscal  year 
1996  are  -  0.5  percent  for  surgical 
services,  9.3  percent  for  primary  care 
services,  0.6  percent  for  other 
nonsurgical  services,  and  a  weighted 
average  of  1.8  percent  for  all  physicians' 
services. 

This  determination  is  based  on  the 
following  legislative  factors: 


Legisiative  factors 


Surgical 
servicM 


Primary  care 
services 


Nonsurgical 
services 


Ervolniant i—— ■•■' 

Volume  and  intoneity  « 


Total 


suraara 


Factor 


2.1 
-0.3 

2.3 
-0.6 

4.0 


2.1 
-0.3 
5.3 
5.7 
4.0 


2.3 
-0.3 

5.1 

-2.4 

4.0 


-as 


9.3 


0.6 


■M^J 
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The  specific  calculations  to  determine 
the  volume-performance  standard  rates 
of  increase  for  phyadans'  services  for 
fiscal  year  1996  are  explained  in  section 
IV.B.  of  this  notice. 

IV.  Detail  on  Calculation  of  the 
Calendar  Year  1996  Physician  Fee 
Schedule  Update  and  the  Fiscal  Year 
1996  Physician  Vdume  Performance 
Standard  Rates  of  Increase 

A.  Physician  Fee  Schedule  Update 

1.  The  Percentage  Change  in  the 
Medicare  Economic  Index 

The  MEI  measures  the  weighted- 
average  annual  price  change  for  various 
inputs  needed  to  produce  physicians' 
services.  The  MEI  is  a  fixed-weight 
input  price  index,  with  an  adjustment 
for  the  change  in  economy-wide  labor 
productivity.  This  index,  which  has 


1989  base  weights,  is  comprised  of  two 
broad  categories:  (1)  Physician's  own 
time,  and  (2)  physician's  practice 
expense. 

The  physician's  own  time  component 
represents  the  net  income  poitian  of 
business  receipts  and  primarily  reflects 
the  input  of  the  physician's  own  time 
into  the  production  of  physicians' 
services  in  physicians'  offices.  This 
category  consists  of  two 
subcomponents,  wages  and  salaries  and 
fringe  benefits.  These  components  are 
adjusted  by  the  10-year  moving  average 

S>ercent  change  in  output  per  man-hour 
of  the  nonfarm  business  sector  to 
eliminate  double  counting  for 
productivity  growth  in  physicians' 
offices  and  the  general  economy. 

The  physician's  practice  expense 
category  represents  the  rate  of  price 
growth  in  nonphysician  inputs  to  the 


productidn  of  services  in  physicians' 
offices.  This  categoiy  consists  of  wages 
,  and  salaries  and  fringe  benefits  for 
nonphysician  staff  and  other  nonlabor 
inputs.  Like  physician's  own  time,  the 
nonphysician  staff  categories  are 
adjusted  for  productivity  using  the  10- 
year  moving  average  percent  chtmge  in 
output  per  man-hoiu*  for  the  nonfarm 
business  sector.  The  physician's 
practice  expense  component  also 
includes  the  following  categories  of 
nonlabor  inputs:  office  expense,  medical 
materials  and  supplies,  professional 
liability  insurance,  medical  equipment, 
professional  car,  and  other  expense.  The 
table  below  presents  a  listing  of  the  MEI 
cost  categories  with  associated  weights 
and  percent  changes  for  price  proxies 
for  the  1996  update.  The  calendar  year 
1996  MEI  is  2.0  percent. 


Increase  in  the  Medicare  Economic  Index 

(Update  for  Calendar  Year  1996  ■] 


Medicare  Economic  Index  Total  

1.  Physician's  Own  Time'  * 

a.  Wages  and  Salaries:  Average  hourly  earnings  private  nonfann,  net  of  productivity 

b.  Fringe  Benefits:  Employment  Cost  Index,  t)enefits,  private  nonfarm,  net  of  productivity  

2.  Physician's  Practice  Expense  ^  ■ 

a.  Nonphysician  Empioyee  Corrpensation  

1 .  Wages  and  Salaries:  Employment  Cost  Index,  wages  and  salaries,  weighted  t>y  occupation,  net  of 
productivity - 

2.  Fringe  Benefits:  Enployment  Cost  Index,  fringe  benefits,  white  cottar,  net  of  productivity 

b.  Office  Expense:  Consumer  Price  Index  for  Urban  Consumers  (CPI-U),  housing 

c.  Medical  Materials  and  Supplies:  Producer  Price  Index  (PPI),  ethical  dmgs/PPI,  surgical  appliances  and 
supplies/CPt-U,  medical  equipment  and  supplies  {equally  weighted) 

d.  Professional  Liability  Insurance:  HCFA  professional  liability  Insurance  survey  > 

e.  Medical  Equipment:  PPI,  medkal  instrunwnts  and  equipn>Bnt _ 

f.  Oltier  Professional  Expense » ~ 

1.  Professional  Car  CPI-U,  private  transportation 

2.  Other  CPMJ,  all  items  less  food  and  energy — 

Addendum: 

Productivity:  10-year  moving  average  of  output  per  marvhour,  nonfarm  business  sector 

Ptiysidan's  Own  Time,  not  productivity  adjusted _ - 

Wages  and  salaries,  not  productivity  adjusted  - ~ 

Fringe  benefits,  not  productivity  adjusted  v 

Nonphysician  Employee  Compensation,  not  productivity  adjusted 

Wages  and  salaries,  not  productivity  adjusted  •:>^ 

Fringe  benefits,  not  productivity  adjusted  .^™^^^™^™™^^^™™^^«™^ 


1989 
weights^ 


100.0 
542 
45.3 
8.8 
45.8 
16.3 

13.8 

2.5 

10.3 

5.2 
4.8 
2.3 
6.9 
1.4 
5.5 

•  N/A 
54.2 
45.3 

8.8 
16.3 
13.8 

2.5 


CY  1966 
percent 
changes 


2.0 
1.7 
1.6 

2.1 
2.4 
1.9 

1.8 
2.8 
2A 

2.8 
2.9 
0.9 
3.3 
4:8 
2.9 

1.2 
2.9 
24 
3.3 

3.1 
3.0 
4.0 


^  The  rates  of  change  are  for  the  ;2-month  period  endkw  June  30,  1995,  which  is  the  period  used  for  computing  the  calendar  year  1996  up- 
date The  price  proxy  values  are  based  upon  the  latest  avauable  Bureau  of  Labor  Statistics  data  as  of  September  1 995. 

2  The  weights  shown  for  the  MEI  components  are  the  1989  base-year  weights,  whch  may  not  sum  to  subtotals  or  totals  because  of  rounding. 
The  MEI  is  a  fixed-weight.  Laspeyres-type  input  price  index  whose  category  weights  indicate  the  distribution  of  expenditures  among  the  inputs  to 

eysicians'  sen/ices  for  calendar  year  1989.  To  determine  the  MEI  level  for  a  given  year,  the  price  proxy  level  for  each  component  is  multip^io^ 
its  1989  weight.  The  sum  of  these  products  (weights  multiplied  by  the  price  index  levels)  over  all  cost  categories  yields  the  composite  MEI 
level  for  a  given  year.  The  annual  percent  change  in  the  MEI  levels  is  dn  estimate  of  price  change  over  time  for  a  fixed  mart<et  basket  of  inputs 

3TT»Pt^ician's  Own  Time  and  Nonphysician  Employee  Compensation  category  price  measures  include  an  adjustment  for  productivity.  The 
price  measure  for  each  category  is  divided  by  the  10-year  moving  average  of  ou^  per  man-hour  in  the  nonfarm  business  sector.  For  example, 
the  wages  and  salaries  cornponent  of  Physician's  Own  Time  is  calculated  by  dividing  the  rate  of  growth  m  average  hourly  earnings  by  the  10- 
vear  rmving  average  rate  of  wowth  of  output  per  man-hour  for  the  nonfann  business  sector.  Dividng  one  plus  the  deamai  form  oi  the  percent 
change  in  me  average  hourly  earnings  (l +.028=1. 028  by  one  plus  the  decimal  fomi  of  the  percent  change  in  the  1 0-year  moving  average  o 
labor  productivity  {U.012-1.012)  equals  one  plus  the  change  in  average  hourly  earnings  net  of  the  change  in  output  per  man-hour  d  028/ 
012-1  016.  AH  Physician's  Own  Time  and  l^onphysician  Employee  Compensation  categories  are  adjusted  m  this  way.  Due  to  a  higher  level  of 
orecision  the  computer-calculated  quotient  may  drtfer  from  the  quotient  calculated  from  rounded  individual  percent  changes. 

«The  average  hourly  earnings  proxy,  the  Enployment  Cost  Index  proxies,  as  well  as  the  CPI-U,  housing  and  CPI-U.  private  trarspoitetmn  are 
published  in  the  Current  Labor  Stotelics  Section  of  the  Bureau  of  Labor  Statistics'  Monthlv  Labor  Review.  The  remaining  CPIs  and  PPIs  in  the 
revjaed  index  can  be  obtained  from  the  Bureau  of  Labor  Statistics'  CPI  Detailed  Report  or  Prochjcer  Price  Indexes. 
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2.  Medicare  Volun|e  Perfonnanoe 
Standard  PerfonnAxs  Ad}u8tm«Dt 

As  required  by  aecdon  1848(d)(3)(B)(i) 
of  the  Act.  we  are  iocreasiiig  the  update 
by  1.8  pereantage  points  for  surgical 
swvioBS  and  deoeasing  it  by  4.3 
percentage  points  |ior  primary  care  and 
1.6  percentage  poitits  ibr  other 
nonsurgical  services  to  reflect  the 
pocflotage  increase  in  expenditures 
between  fiscal  jreaf  1993  and  fiscal  year 
1994  relive  to  th#  volume  performance 
standard  rates  of  bicrease  for  fiscal  year 
1994. 

Oat  estimate  of  the  percentage  growth 
in  siirgical  service!  between  fiscal  year 

1993  and  fiscal  year  1994  is  7.3  percent. 
Because  the  volimie  performance 
standard  rate  of  increase  for  fiscal  year 

1994  was  9.1  percent,  the  rate  of 
increase  in  expenditures  for  surgical 
services  was  less  t^an  die  volume 
performance  stantkrd  rate  of  increase  by 
1.8  percentage  poihts.  For  primary  care 
services,  the  rate  of  increase  in 
expenditures  was  14.8  percent.  4.3 
percentage  points  greater  than  the 
volume  pOTformanpe  standard  rate  of 
increase  of  10.5  p«cent.  For  other 
nonsurgical  services,  the  rate  of  increase 
in  expenditures  wM  10.8  percent.  1.6 
percentage  points  greater  than  the 
volinne  performanin  standard  rate  of 
increase  of  9.2  percent. 

B.  Fiscal  Year  199^  Physician  Volume 
Performance  Standard  Rates  of  Increase 

Below  we  explain  how  we  determined 
the  increases  for  each  of  the  four  factors 
used  in  determining  the  volimie 
performance  standard  rates  of  increase 
tor  fiscal  year  1998. 

Factor  1 — Wei^ted-Average  Percentage 
Increase  in  Fees  fcr  Physicians'  Services 
(Before  Applying  legislative 
Reductions)  for  Months  of  Calendar 
Years  1995  and  16|96  Included  in  Fiscal 
Year  1996 

This  factor  was  calculated  as  a 
weighted  average  of  the  fee  increases 
that  apply  to  fisca^  year  1996;  that  is.  the 
fee  increases  that  f  pply  to  the  last  3 
months  of  calendar  year  1995 
multipUed  by  25  percent  phis  the  fee 
increases  that  apply  to  the  first  9 
months  of  calendar  year  1996 
multiplied  by  75  percent  Beginning 
with  calendiu'  yeaf  1992,  physicians' 
services  are  updated  by  a  physician  fee 
schedule  iqMlate  {|ctor  that  is  based  on 
the  MEI  adjusted  iDr  several  statutory 
fectors.  The  update  fector  for  a  category 


inauranae 


of  the  MEI 
to9ie  pffoe 


data  are  for  cafendor  year  1994).  This  la 
therefore,  no  e><plicit  weiQM  exialB 


of  physicians'  services  for  calendar  year 
1996  is  adjusted  by  the  number  of 
pocentage  points  that  the  rate  of 
increase  in  expenditures  in  fiscal  year 
1994  compared  to  fiscal  year  1993  was 
less  than  the  volume  performance 
standard  rate  of  incieese  for  the  category 
of  physicians'  services  in  fiscal  year 
1994.  Laborat(»y  services  are  updated 
by  increases  in  the  Consumer  F^ce 
Index  for  Urban  Consiuners  (CPI-U). 

Table  2  shows  the  updates  that  were 
used  to  determine  the  weighted-average 
percentage  increase  in  physician  fees. 

Table  2.— Medicare  Economic 
Index  and  Consumer  Price  Index 
FOR  Urban  Consumers  for  Cal- 
endar Years  1995  and  1996 


1985 

1996 

MEI 

cpt-u :.. 

2.1 
2.8 

2.0 
3.2 

Physicians'  services  make  up 
approximately  90  percent  of  the  total 
expenditures  in  the  definition  of 
physicians'  services  used  for  purposes 
of  the  volume  performance  standard 
rates  of  increase:  laboratory  services 
represent  approximately  10  percent. 

In  addition  to  the  annual  updates  uid 
individual  weights  of  the  above 
services,  one  other  element  has  an  effect 
on  the  rate  of  increase  in  physician  fees. 
Section  1842(h)(1)  of  the  Act  provides 
for  "participating  physicians"  who 
agree  to  accept  Medicare  payment  as 
payment  in  foil  and  to  biU  Medicare 
beneficiaries  only  for  the  20  percent 
coinsurance  amount  and  any  unmet 
portion  of  the  $100  annual  deductible 
amoimt.  Sections  1842(b)(4)(A)(iv)  and 
1848(a)(3)  of  the  Act  provide  that 
nonparticipating  physicians  are  paid  5 
percent  less  for  their  Medicare  services 
than  participating  physicians.  The 
nonparticipating  physicians  are  given 
an  opportunity  at  the  end  of  each 
cal«idar  year  to  enroll  as  participating 
physicians  for  the  next  calendar  year. 
Participation  rates  have  increesed  each 
year,  and  we  assxime  that  this  trend  will 
continue.  The  increase  in  the  number  of 
participating  physicians  and  the  fact 
that  they  are  paid  at  a  rate  higher  than 
nonparticipating  physicians  also  add  to 
the  rate  of  increase  in  the  weighted- 
average  percentage  increase  in 
physician  fees. 

After  taldng  into  account  all  the 
elements  described  above,  we  estimate 
that  the  weighted-average  increase  in 


fees  for  physicians'  services  in  fiscal 
year  1996  before  applying  the  legislative 
changes  will  be  2.1  percent  for  surgical 
services.  2.1  percent  for  primary  care 
services.  2.3  pocent  for  other 
nonsurgical  services,  and  a  weighted 
average  of  2.2  percent  for  all  physicians' 
services. 

Factor  2 — ^The  Percentage  Increase  in 
the  Average  Number  of  Part  B  Enrollees . 
from  Fiscal  Year  1995  to  Fiscal  Year 
1996 

We  estimate  that  avwage  Medicare 
Part  B  enrollment  in  fiscal  year  1996 
will  be  38.2  millicm.  Decreasing  that 
figure  by  the  estimated  enrollment  in 
risk  health  maintenance  organizations  of 
3.1  million  (those  enrolled  in  risk  health 
maintenance  organizations  whose 
Medicare-covered  medical  care  is  paid 
for  through  the  adjusted  average  per 
capita  cost  mechanism  and  is  therefore 
outside  the  scope  of  the  MVPS)  resulta 
in  an  estimate  of  33.0  million  Part  B 
enrollees  in  fiscal  year  1996  not  in  risk 
health  maintenance  organizations. 

The  corresponding  figures  for  1995 
are  estimated  to  be  35.5  milhon  total 
Part  B  enrollees  and  2.4  million  risk 
health  maintenance  organization 
enrollees.  which  result  in  an  estimate  of 
33.1  million  Part  B  enrollees  not  in  risk 
health  maintenance  organizations.  We 
estbnate  that  there  will  be  0.1  million 
fewer  Part  B  enrollees  not  in  risk  health 
maintenance  organizations  in  fiscal  year 
1996  than  in  fiscal  year  1995.  which 
represents  a  -  0.3  percent  decrease  from 
fiscal  year  1995  to  fiscal  year  1996  for 
surgical  services,  primary  care  services, 
other  ncmsurgical  services,  and  the 
average  of  all  physicians'  services. 

Factor  3 — Average'Annual  Growth  in 
the  Volume  and  Intensity  of  Physicians' 
Services  for  Fiscal  Year  1991  through 
Fiscal  Year  1995 

Section  1848(f)(2)(A)(iii)  of  the  Act 
requirel  the  Secretary  to  estimate  the 
averse  annual  percentage  growth  in  the 
volume  and  intmisity  of  physicians' 
services  or  of  the  category  of  physicians' 
services  for  fiscal  year  1991  through 
fiscal  year  1995.  llus  estimate  must  be    - 
based  upon  information  contained  in 
the  most  recent  annual  report  issued  by 
the  Board  of  Trustees  of  the 
Supplementary  Medical  Insurance  Trust 
Fimd  (Trustees'  Report).  ^ 

The  data  on  the  percentage  increase  In 
'  the  volume  and  intensity  of  services  in 
the  Trustees'  Report  are  based  on 
historical  trends  in  increases  in  allowed 


charges,  which  are  not  influenced  by  the 
Part  B  deductible.  The  volume 
performance  standard  rates  of  increase 
tmder  this  notice,  however,  have 
historically  been  compared  to  increases 
in  expenditures,  which  are  influenced 
by  the  Part  B  deductible.  Section 
1832(b)  of  the  Act  specifies  that  the  Part 
B  deductible  will  be  $100  for  calendar 
year  1991  and  subsequent  years.  The 
effect  of  the  deductible  remaining  fixed 
at  $100  is  that  the  overall  annual 
increases  in  allowed  charges  for  MVPS 
physicians'  services  are  lower  than  the 
overall  annual  increases  in 
expenditures.  Although  we  believe  it 
would  be  consistent  with  a  literal 
interpretation  of  section 
1848(f)(2)(A)(iii)  of  the  Act,  it  would  be 
inappropriate  to  base  the  volume  and 
intensity  component  on  the  lower  5-year 
growth  in  allowed  charges  and  compare 
the  volume  performance  standards  to 
the  higher  growth  in  expenditures,  so 
we  instead  compare  the  standards  to  the 
growth  in  allowed  charges. 

Consistent  with  data  contained  in  the 
Trustees'  Report,  we  estimated  Factor  3 
using  a  definition  of  physicians' 
services  that  includes  certain  suppUes 
and  nonphysidan  services  not 
otherwise  included  in  computing  the 
volume  performance  standard  rates  of 
increase  (primarily  durable  medical 
equipment  and  ambulance  services).  We 
included  data  for  these  services  because 
we  were  required  to  base  the  estimate 
on  data  contained  in  the  Trustees' 
Report,  and  it  was  not  feasible  to 
recompute  the  data  from  the  5-year 
period  to  exclude  these  supplies  and 
nonphysidan  services.  We  believe  the 
inclusion  of  these  nonphysidan 
supplies  and  services  in  this  component 
haa  a  minimal  effect  on  the  estimate 
because  the  component  measures  rates 
of  change.  Since  durable  medical 
equipment  and  ambulance  services 
constitute  only  about  10  percent  of  the 
total  charges  used  in  the  Trustees' 
Report,  the  rate  of  change  for  these 
nonphysidan  services  and  suppUes 
wotud  have  to  be  significantly  different 
from  the  rate  of  diange  for  physidans' 
services  to  have  any  measurable  impad 
on  this  volume  and  intensity  increase 
fedor.  (Fador  3  is  the  only  component 
of  the  volume  performance  standard  rate 
of  increase  that  was  estimated  using 
data  that  induded  nonphysidan 
services  and  supplies.)  The  volume 
increases  for  services  performed  in 
independent  laboratories  were  induded 
in  the  calculation  of  the  physidan 
increases,  as  were  the  volume  increases 
for  clinical  laboratory  testa  performed  in 
hospital  outpatient  departmenta. 

As  described  earlier,  the  fiscal  year 
1996  volume  performance  standards 


were  calculated  using  categcny-spedfic 
volume  and  intensity.  The  5-year 
average  rate  of  increase  in  volume  and 
intensity  equals  2.3  percent  for  surgical 
services,  5.3  percent  for  primary  care 
services,  5.1  percent  for  other 
nonsurgical  services.  The  vreighted- 
average  increase  for  all  physidans' 
services  is  4.4  percent. 

Fador  4 — Percentage  Increase  in 
Expenditures  for  Physicians'  Services 
Resulting  from  Changes  in  Law  or 
Regulations  in  Fiscal  Year  1996 
Compared  with  Fiscal  Year  1995 

Legislative  changes  enaded  in  OBRA 
1993  and  changes  in  the  regulations 
required  by  this  law,  as  well 
implementation  of  the  physician  fee 
schedule  (induding  refinements  made 
in  the  RVUs  for  1995  and  1996)  will 
have  an  impad  on  the  volume 
performance  standard  rates  of  increase 
for  fiscal  year  1996. 

The  net  effed  of  implementing  the 
physici£m  fee  schedule  after  making  the 
RVU  refinements  for  1995  and  1996  will 
increase  payment  rates  and,  therefore, 
the  volume  performance  standard  for 
primary  care  services.  Similarly,  the  net 
effed  of  refining  the  RVUs  and 
implementing  the  fee  schedule  will 
reduce  payment  rates  for  most  surgical 
services  and  many  nonsurgical  services 
other  than  prim^jy  care,  thus,  lowering 
the  volume  performance  standard  rates 
of  increase  for  these  services. 
Implementing  the  fee  schedule  will 
have  no  effed  on  the  volume 
performance  standard  rates  of  increase 
for  cdl  physidans'  services  because  the 
net  effed  of  increases  in  payment  for 
certain  services  and  decreases  in 
payment  for  other  services  will  have  a 
budget-neutral  effed  on  payment  for  all 
physidans'  services. 

The  net  adjiistmenta  to  the  physidan 
fee  schedule  updates  will  have  the  effed 
of  increasing  the  volume  performance 
standard  rate  for  surgical  services  and 
decreesing  the  rate  for  primary  care 
services.  It  will  have  no  effed  on  the 
rate  for  other  nonsurgical  services. 
OBRA  1993  also  induded  a  provision  to 
lower  payment  for  practice  expenses  for 
certain  services  paid  under  the 
physidan  fee  schedule,  which  will  have 
the  efiisd  of  lowering  the  MVPS  for  both 
siugical  and  nonsurgical  services.  After 
taking  into  account  these  provisions, 
this  fedor  equals  -  0.6  {lercent  for 
surgical  services,  5.7  percent  for 
primary  care  services,  and  -  2.4  percent 
for  other  nonsurgical  services,  and  a 
weighted  average  of  -  0.5  percent  for  all 
physidans'  services. 


V.  Inapplicability  of  30-Day  Delay  in 
Effective  Date 

We  usually  provide  a  delay  of  30  days 
in  the  effective  date  for  final  Federal 
Register  documenta.  lb  this  case, 
however,  the  volume  performance 
Standard  rates  of  increase  are  required 
by  law  to  be  published  in  the  last  15 
days  of  Odober  1995  and  are  effective 
on  Odober  1,  1995.  Thus,  the  Congress 
has  clearly  indicated  ite  intent  that  the 
rates  of  increase  be  implemented 
without  the  usual  30-day  delay  in  the 
effective  date  and  has  foredosed  any 
discretion  by  us  in  this  matter. 
Therefore,  the  requirement  for  a  30-day 
delay  in  the  effective  date  does  not 
apply  tathis  notice.  With  regard  to  the 
physidan  fee  schedule,  the  effective 
date  will  be  January  1 ,  1996,  which  is 
more  than  30  days  beyond  the 
publication  date  of  this  notice. 

VI.  Regulatory  Impad  Statement 

A.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Ad 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  notice  will 
not  have  a  significant  economic  impad 
on  a  substantial  number  of  small 
entities.  For  piuposes  of  the  RFA,  States 
and  individuals  are  not  entities,  but  we 
consider  all  physidans  to  be  small 
entities. 

We  are  not  preparing  a  regulatory 
flexibility  analysis  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  notice  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities. 

Also,  section  1102(b)  of  the  Ad 
requires  the  Secretary  to  prepare  a 
regulatory  impad  analysis  if  a  notice 
may  have  a  significant  impad  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  a  rural  impad 
analysis  since  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  have  a  significant  impad  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 
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B.  Effects  of  the  Proposal  for  Using 
Category-Specific  Volume  and  Intensity 
Growth  Allowances  in  Calculating  the 
Physician  Volume  Performance 
Standard  Rates  oflhcrease 

The  use  of  category-specific  volume 
and  intensity  growth  allowances  in  the 
calculation  of  the  MVPS  is  budget- 
neutral  overall,  although  it  does  have 
redistributional  efhcts  on  the  surgical. 


UMI 


nonsurgical,  and  primary  care 
categories. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  tMs  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Sections  1848(d)  and  (!)  of  the  Social 
Security  Act)  (42  U.S.C  1395w-4  (d)  and  (0) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 


Dated  November  28, 1995. 
BnweCVUdad^ 

Administrator.  Health  CareFiimncing 
Administration. 

Dated:  Decembw  1,  'i9*,^.         r 
Doona  E.  Shalala, 
Secretoiy. 

[PR  Doc.  95-29754  Piled  12-1-95;  4:08  pm] 
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DEPARTMENT  OF  AQMCULTURE 

Coopsralivc  StMs'RMMfCh, 
Bdueallon,  and  E4an«<on  Swvio* 

7  CFR  Parts  3200, 9411 

wauunai  vuiiipvuiiva  naaaarvn 
mWallva  Qrants  Program  (Also  Known 
aa  tha  Natfcnal  newarch  InWaliv 
CofflpaUtiva  Qram^  Program); 
Adniinlatraliva  PravWonaj 
Raquhamants  lor  Agricultural 
Raaaarch  Enhancamant  Awarda 

AQBICY:  CooperatiTe  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Hnal  rule:  amendment. 

SUMMARY:  This  finajl  rule  amends  the 
Cooperative  State  Research.  Education, 
and  Extension  Service  (CSREES) 
regulations  relating  to  the 
administration  of  tne  National  Research 
Initiative  Grants  Competitive  Program 
(NRICGP)  (referredto  in  7  CFR Part 
3200  as  the  National  Competitive 
Research  Initiative  Grants  Program)  that 
prescribe  the  proceidures  to  be  followed 
annually  in  the  solicitation  of 
competitive  grant  proposals,  the 
evaluation  of  such  proposals,  and  the 
award  of  competitive  research  grants 
under  this  program-  This  action  amends 
those  regulations  tp  redesignate  7  CFR 
Part  3200  as  Part  3411.  to  change  the 
legal  name  of  the  program  to  the 
National  Research  Initiative  Competitive 
Grants  Program,  toclarify  certain 
aspects  of  the  program,  and  to  add 
ehgibility  requirements  for  the 
Agricultural  Research  Enhancement 
Awards. 

EFnECnVE  DATE:  November  27, 1995. 
FOR  FURTHER  MFOWIATION  CONTACT: 

Sally  Rockey.  Actiag  Deputy 
Administrator,  CSREES.  USDA.  AG  Box 
2240.  Washington,  D.C  20250-2240. 
Tels^iaae:  (202)  401-1761. 

PafMfwaric  KfldnctioB 

Infbnnation  coU^on  for  this  rule 
has  previously  beeii  approved  by  the 
Office  of  Managenient  and  Bud^ 
(C^fB)  under  the  Paperworic  Reduction 
Act  of  1980  (44  U.S.C  3501-3520),  and 
assigned  OMB  control  niunbers  0524- 
0022  and  0524-0083.  This  amendment 
does  not  change  thjis  information 
collection  burdmi. 


This  rule  has  been  reviewed  under 
Executive  Order  12866  and  it  has  been 
determined  that  it  is  not  a  "significant 
regulatory  action"  ;rule  because  it  will 
not  have  an  annua}  effect  on  the 


economy  of  $100  million  or  more  or 
adversely  and  matwially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  conunimities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  any  actions  taken  or  plaimed  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees  or  loan  ' 
programs  and  does  not  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
No.  12866. 

Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  nxunber  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act,  Pub.  L.  No.  96-534  (5  U.S.C.  601 
et  seq.). 

Executive  Order  1277S        f       -i 

The  following  information  is  given  in 
compliance  with  Executive  Order  No. 
12778.  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  are  preempted.  No  retroactive  effect 
is  to  be  given  to  this  rule.  This  rule  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court. 

Regulatory  Analysis 

Not  required  far  this  rulemaking. 

Environmental  Impact  Stalemant 

This  regulation  does  not  significantly 
affect  the  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required  imder  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.). 

Catalog  of  Federal  Domestic  Aaaiatanca 

The  NRICGP  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.206.  For  reasons  set  forth  in  the  Final 
Rule-related  Notice  to  7  CFR  Part  3015. 
Sul^>art  V  (48  FR  29115.  June  24, 1983). 
this  program  is  excluded  from  th»  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

BackgrouHd  and  Purposes 

Under  the  authority  of  section  2(b)  of 
the  Act  of  August  4, 1965,  Pub.  L.  No. 
89-106.  as  amended  (7  U.S.C.  450i(b)) 
(the  Act),  the  Secretary  of  Agriculture  is 
authorized  to  make  competitive  grants 
to  State  Agricultural  Experiment 
Stations,  all  colleges  and  universities, 
other  research  institutions  and 
organizations.  Federal  agencies,  private 
organizations  or  corporations,  and 


individuals  to  further  the  programs  of 
the  Department  of  Agricultiu«  and  to 
improve  research  capabilities  in 
agricultural,  food,  and  environmental 
sciences.  Section  2(b)  of  the  Act  also 
authorizes  the  Secretary  of  Agriculture 
to  make  a  variety  of  competitive  grants 
to  improve  research  capabilities  in  the 
agricultural,  food,  and  environmental 
sciences. 

The  NRICGP  was  created,  pursuant  to 
this  authority.  Pursuant  to  7  CFR 
2.107(a)(7),  the  Secretary  delegated  this 
authority  to  the  Administrator  of  the 
Cooperative  State  Research  Service.  The 
Secretary  of  Agricult\ue's  memorandum 
1010-1  of  October  20, 1994, 
implementing  the  reorganization 
autnorities  contained  in  the  Federal 
Crop  Insurance  Reform  and  Department 
of  Agriculture  Reorganization  Act  of 
1994,  P.L.  103-354,  redelegated  this 
authority  to  the  Administrator  of  the 
CSREES. 

This  rule  moves  this  part  from  7  CFR 
Chapter  XXXn  to  7  CFR  Chapter  XXXIV. 
changes  the  name  of  the  program,  adds 
additional  definitions  for  "fundamental 
research,"  "mission-linked  research," 
and  "multidisciplinary  research"  to  the 
NRICGP  administrative  provisions,  and 
establishes  eUgibiUty  requirements  for 
the  Agricultural  Research  Enhancement 
Awards  program.  Section 
3411.3(d)(3)(ii)(C)  has  been  changed 
from  the  proposed  rule  so  that 
appointments  to  degree-granting 
institutions  do  not  have  to  be  full-time. 

Discussion  of  Comments 

Section  3411 .2-  Definitions 

One  respondent  suggested  including 
the  following:  "All  proposed  research 
should  support  the  mission  of 
generating  new  knowledge  relevant  to 
the  agricultural,  food,  and  natural 
resources  sector  of  the  economy." 
CSREES  agrees  with  the  proposed 
statement,  but  notes  that  this  idea  is 
conveyed  in  §  3200.1  and  therefore  that 
an  additional  statement  is  imnecessary. 

List  of  subjects  in  7  CFR  Part  3411 


&ant  Programs 
administration. 


-Agriculttue.  (kants 


For  the  reasons  set  forth  in  the 
preamble,  CSREES  amends  7  CFR 
Chapters  XXXn  and  XXXIV  as  follows: 

PART  3200-{REDESIGNATED  AS 
PART  3411] 

1.  Part  3200  is  redesignated  as  Part 
3411  and  moved  bom  Chapter  XXXn  to 
Chapter  XXXIV 

2.  The  authority  citation  for  newly 
redesignated  part  3411  is  revised  to  read 
as  follows: 
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Authoritjr:  "Sec.  2(i)  of  the  Act  of  August 
4, 1965,  as  amended  (7  U.S.C.  450i(i))." 

3.  In  newly  redesignated  part  3411, 
the  term  "National  Competitive 
Research  Initiative  Grants  Program"  is 
revised  to  read  "National  Research 
Initiatfve  Competitive  Grants  Program" 
in  §  3411.1(a). 

4.  In  newly  redesignated  part  341 T, 
the  term  "NCRIGP"  is  revised  to  read 
"NRICGP",  each  time  it  appears  in 
§§3411.1(a]  and  3411.4(c)(9)(iii). 

5.  In  newly  redesignated  part  3411, 
the  term  "Grant  Application  Kit"  is 
revised  to  read  "NRICQ>  Application 
Kit"  each  time  it  appears  in  §  3411.4(b) 
introductory  text,  (c)(1),  (8).  (9)  (i),  (u) 
and  (iii). 

6.  Newly  redesignated  section  3411.2 
is  amended  by  revising  the  introductory 
text,  adding  new  paragraphs  (1)(1),  (1)(2). 
and  (1)(3)  and  adding  new  paragraphs 
(n)  and  (o)  to  read  as  follows: 

f3411,2    Daflnltlons 

As  used  in  this  part  and  in  annual 
program  solicitations  issued  purauant  to 
this  part: 

•  •        •        •        * 

(1)*  *  * 

(1)  FiwdamSntal  research,  as  referred 
to  annually  in  the  program  solicitation, 
means  research  that  tests  scientific 
hypotheses  and  provides  basic 
knowledge  whidi  allows  advances  in 
appUed  research  and  from  which  major 
conceptual  breakthroughs  are  expected 
toocctu'. 

(2)  Mission-linked  research,  as 
referred  to  annually, in  the  program 
solicitation,  means  research  on 
specifically  identified  agricultural 
problems  which,  through  a  continuum 
of  efforts,  provides  information  and 
technology  that  may  be  transferred  to 
users  and  may  relate  to  a  product, 
practice,  or  process. 

(3)  Multidisciplinary  research,  as 
referred  to  annxially  in  the  program 
solicitation,  means  research  in  which 
investigators  from  two  or  more 
disciplines  are  collaborating  closely. 
These  collaborations,  where 
appropriate,  may  integrate  the 
biological,  physical,  chemical,  or  social 
sciences. 

•  •        •        •        * 

(n)  Small  and  mid-sized  institution 
means  an  academic  institution  with  a 
total  enrollment  of  15,000  or  less.  An 
institution  in  this  instance  is  an 
organization  that  possesses  a  significant 
degree  of  academic  and  administrative 
autonomy,  as  specified  in  the  annual 
program  solicitation. 

(o)  USDA-EPSCoR  States 
(Experimental  Program  for  Stimulcrting 
Competitive  Research)  means  States 


which  have  had  a  funding  level  from  the 
USDA  NRICGP  no  higher  than  the  38th 
percentile  of  all  States,  based  on  a  three- 
year  rolling  average,  and  al\  United 
States  territories  and  possessions.  A  Ust 
of  eligible  States  is  published  annually 
in  the  program  solicitation. 

7.  Newly  redesignated  section  3411.3 
is  amended  by  adding  paragraph  (d)  as 
follows: 

13411,3    Eligibility  requlramants 

*        •        *        •        • 

(d)  Agricultural  Research 
Enhancement  Awards.  In  addition  to 
paragraphs  (a),  (b),  and  (c)  of  this 
section,  the  following  eligibility 
requirements  apply  to  Agricultural 
Research  Enhancement  Awards 
(Program  reserves  the  right  to  specify 
funding  limitations  and  administrative 
requirements  each  year  in  the  program 
solicitation): 

(1)  Postdoctoral  Fellowships.  In 
accordance  with  Section  2(b)(3)(D)  of 
the  Act  of  August  4,  1965,  as  amended, 
individuals  who  have  recently  received 
or  will  soon  received  their  doctoral 
degree  may  submit  proposals  for 
postdoctoral  fellowships.  The  following 
ehgibility  requirements  apply: 

(i)  The  doctoral  degree  of  the 
apphcant  must  be  received  not  earlier 
than  January  1  of  the  fiscal  year  three 
years  prior  to  the  submission  of  the 
proposal  and  not  later  than  Jime  15  of 
the  fiscal  year  during  which  the 
proposal  is  submitted; 

(ii)  The  individual  must  be  a  citizen 
of  the  United  States;  and 

(iii)  The  proposal  must  contain: 

(A)  documentation  that  arrangements 
have  been  made  with  an  estabUshed 
investigator  to  serve  as  mentor; 

(B)  documentation  that  arrangements 
have  been  made  for  the  necessary 
facilities,  space,  and  materials  for 
conduct  of  the  research;  and 

(C)  dociunentation  from  the  host 
institution's  authorized  organizational 
representative  indicating  that  the  host 
institution  concius  with  these 
arrangements. 

(2)  New  Investigator  Awards.  Pursuant 
to  Section  2(b)(3)(E)  of  the  Act  of  August 
4, 1965,  as  amended,  investigators  or  co- 
investigators  who  are  beginning  their 
research  careers,  do  not  have  an 
extensive  research  publication  record, 
and  have  less  than  5  years  of  post- 
graduate, career-track  research 
experience  may  submit  proposals  as 
new  investigators.  Applicants  may  not 
have  received  competitively-awarded 
Federal  research  fimds  beyond  the  level 
of  pre-  or  postdoctoral  research  awards. 

(3)  Strengthening  Awards.  Applicants 
that  are  eligible  for  any  grant  under  this 
part  may  also  be  eligible  for  Equipment 


Grants,  Research  Career  Enhancement 
Awards,  Seed  Grants,  and  Strengthening 
Standard  Research  Project  Awards 
pursuant  to  Sections  2(b)(3)  (D)  and  (F) 
of  the  Act  of  August  4, 1965,  as 
amended,  subject  to  the  following 
limitations  on  such  eligibility: 

(i)  Equipment  Grants.  The  following 
organizations  are  ineligible  to  apply  for 
Equipment  grants: 

(Aj  Institutions  which  are  among  the 
top  100  universities  and  colleges  for 
receiving  Federal  funds  for  science  and 
engineering  research  as  ^>ecified  in  the 
annual  procram  soUdtation;  or 

(B)  non-degree  granting  institutions. 

(ii)  Research  Career  Enhancement 
Awards,  Seed  Grants,  and  Strengthening 
Standard  Research  Project  Awards.  The 
following  eligibility  requirements  apply 
to  Research  Career  Enhancement 
Awards,  Seed  Grants,  and  Strengthening 
Standard  Research  Project  Awards: 

(A)  No  investigator  Usted  on  the 
Application  For  Funding  (Form  CSRS- 
661)  may  have  received  a  USDA 
NRICGP  competitive  research  grant 
within  the  last  five  yeara  as  evidenced 
by  an  investigator  listing  on  a  prior 
Form  CSRS-661  (an  investigator  may 
have  received  a  Seed  Grant,  Research 
Career  Enhancement  Award,  Equipment 
Grant,  or  Postdoctoral  Fellowship  and 
still  be  eUgible  to  receive  a 
Strengthening  Standard  Research 
Project  Award); 

(B)  All  investigators  Usted  on  the 
Application  For  Funding  (Form  CSRS- 
661)  must  be  from  a  small  or  mid-sized 
institution  that  is  not  among  the  top  100 
universities  and  colleges  for  receiving 
Federal  funds  for  science  and 
engineering  research  as  specified  in  the 
annual  program  solicitation  or  must  be 
from  an  institution  located  in  a  USDA- 
EPSCoR  state;  and 

(C)  Every  investigator  listed  on  the 
Application  For  Funding  (Form  CSRS- 
661)  must  have  an  appointment  at  a 
degreegranting  institution. 

8a.  Tne  heamng  of  paragraph  (c)(1)  of 
newly  redesignated  §  3411.4  is  revised 
to  read  as  set  forth  below,  and  in 
paragraph  (c)(1),  the  words  "a  Grant 
Application  cover  page"  are  revised  to 
read  "an  AppUcation  for  Funding 
form". 

b.  Newly  redesignated  §3411.4  is 
further  amended  by  revising  the  last 
■  sentence  of  paragraph  (c)(4],  adding 
three  new  sentences  at  the  end  of 
paragraph  (c)(8),  adding  a  new  last 
sentence  to  paragraph  (c)(9)(i),  and 
adding  a  new  last  sentence  to  paragraph 
(c)(9)(ii),  by  revising  the  term 
"Institutional  Review  Board"  to  read 
"Institutional  Committee"  in  paragraph 
(c)(9)(ii),  by  adding  a  new  last  sentence 
to  paragraph  (c)(9)(iii),  and  adding  new 
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paragraphs  (c)  (13)  and  (14)  to  read  as 
follows: 

•  •  •  •  Ik 

(c)  •  •  •  I 

(1)  Application  for  Jriuiding  form. 


»»;:■ 


(4)  Facilities  and  equipment  *  *  *  In 
addition,  requested  itams  of 
ncmexpendable  equipment  necessary  to 
conduct  and  successfully  conclude  the 
proposed  project  sho^d  be  listed 
(induding  dollar  amoants),  and,  if 
funds  are  requested  fot  their  acquisition, 
jiistified  on  a  separate  sheet  of  paper 
and  attached  to  the  budget 

•  •  •  •  k        ~ 

(8)  Budget.  *  *  *  E<{uipment  grants 
may  not  exceed  50  pedcent  of  the  cost 
of  the  equipment  to  bci  acquired. 
Equipmrait  grant  fundi  also  may  not  be 
usisd  for  installation,  maintenance, 
warranty,  or  insurance  expenses. 
Indirect  costs  are  not  permitted  on 
Equipment  grants. 

(9)  Research  involvipg  special 
considerations.  j 

•  *        •        •        U 

(i)  Recombinant  DAW  and  RNA 
molecules.  *  *  *  In  the  event  a  project 
involving  recombinant  DNA  and  RNA 
molecules  results  in  a  grant  award,  a 
qualified  Institutional  iBiosafety 
Committee  must  approve  the  research 
before  CSREES  funds  Will  be  released. 

(ii)  Hiunan  subjects  at  risk.  *  *  *  In 
the  event  a  project  involving  hiunan 
subjects  results  in  a  grant  award,  funds 
will  be  released  only  after  a  qualified 
Institutional  Committee  has  approved 
the  project.  | 

(iii)  Experimental  vertebrate  animal. 

•  •  •  In  the  event  a  p^ject  involving 
the  use  of  living  vertebrate  animals 
results  in  a  grant  award,  funds  will  be 
released  only  after  a  qualified 


UMI 


Institutional  Animal  Care  and  Use 
Committee  has  approved  the  project 

***** 

(13)  National  Environmentcd  Policy 
Act.  As  outlined  in  CSREES's 
implementing  regulations  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  at  7  CFR  Part  3407, 
environmental  data  or  documentation 
for  the  proposed  project  is  to  be 
provided  to  CSREES  in  order  to  assist 
CSREES  in  carrying  out  its 
responsibilities  under  NEPA.  These 
responsibilities  include  determining 
whether  the  project  requires  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  or 
wdiether  it  can  be  excluded  from  this 
requirement  on  the  basis  of  several 
categorical  exclusions  listed  in  7  CFR 
Part  3407.  In  this  regard,  the  applicant 
should  review  the  categories  defined  for 
exclusion  to  ascertain  whether  the 
proposed  project  may  fall  within  one  or 
more  of  the  exclusions,  and  should 
indicate  if  it  does  so  on  the  National 
Environmental  Policy  Act  Exclusions 
Form  (Form  CSRS-1234)  provided  in 
the  NRICGP  Application  Kit 

(14)  Even  though  the  applicant 
considers  that  a  proposed  project  may 
fall  within  a  categorical  exclusion. 
CSREES  may  determine  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  is 
necessary  for  a  proposed  project  should 
substantial  controversy  on 
environmental  groundis  exist  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  that  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

9.  Newly  redesignated  section  3411.6 
is  amended  by  adding  paragraph  (f)  as 
follows: 

f  3411.6   Grant  avuante. 


(f)  Current  Research  Information 
Service  (CRIS).  For  each  project  funded, 
CRIS  Form  AD-116.  "Research  Work 
Unit/Project  Description-Research 
Resume"  and  CRIS  Form  AI>^17, 
"Research  Work  Unit/Project 
Description-Classificaticm  of  Research" 
and  specific  instructions  for  their 
completion  will  be  sent  to  the  grantee 
for  completion  and  return.  Grant  funds 
will  not  be  released  until  the  completed 
forms  are  received  in  CSREES. 

10.  Newly  redesignated  section  3411.8 
is  amended  by  adding  the  followring 
addititmal  applicable  regulation: 

f3411.8   Othar  Federal  statutsa  and 
ragulationa  that  apply. 

***** 

7  CFR  part  3051— Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  histitutions. 

11.  Newly  redesignated  section 
3411.12  is  amended  by  redesignating 
the  ourent  paragraph  as  paragraph  (a) 
and  by  adding  a  new  paragraph  (b)  as 
follows: 

13411.12    Confllctaoflntarwt 

*        •        •        •        * 

(b)  Reviewere  may  not  review 
proposals  submitted  by  institutions  or 
other  entities  with  which  they  have  an 
affiliation  or  in  which  they  have  an 
interest.  For  the  piuposes  of 
determining  whether  such  a  conflict 
exists,  an  institution  shall  be  considered 
as  an  organization  if  it  possesses  a 
significant  degree  of  academic  and 
administrative  autonomy,  as  specified 
in  the  annual  program  solicitation. 

Done  at  Washington.  0.C  this  1st  day  of . 
December  1995. 
CoUm  Heffaran, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
(PR  Doc.  95-29787  Filed  12-7-95;  8:45  am] 
BNJJNG  CODC  S4ie-2»4i' 


Friday 
Decembar  8,  199S 


Part  IV 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  20 

Public  Information;  Communications  With 
State  and  Foreign  Government  Officials; 
Final  Rule 
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DEPARTMENT  OF  H|AI-TH  AND 
HUMAN  SERVICES   . 

Food  and  Drug  Admlnletralion 

21CFRPart20         j 

(I>ocMllo.M»M»Qq! 

FuMIe  hrformation;  Communicattons 
WHh  Stale  and  Foraifn  QovenHnant 
Offlciaia 


Dmj 


MOtMCi:  Food  and  Diyg  Admiaistration, 

HHS. 

ACTION:  Final  rule. 

i 

summary:  The  Food  ikxd  Drug 
Administration  (FDA)  is  amending  its 
regulations  governing  communications 
with  State  and  foreiga  government 
officials.  This  final  nile  permits  FDA  to 
receive  and  to  disclose  nonpublic  safety, 
effectiveness,  or  qiiallty  information 
concerning  FDA-regu^ted  products  to 
State  government  oS^ials  and  to  receive 
or  to  ^sdose  draft  pioposed  rules  and 
other  nonpuUic,  predecisional 
documents  concerning  regulatory 
requirements  or  activities  to  State  or 
foreign  government  officials.  In  both 
cases,  disclosures  to  or  by  State  or 
foreign  government  dffidals  would  not 
require  FDA  to  make  ^e  information  or 
documents  available  to  the  public.  This 
action  is  necessary  to  enhance 
cooperation  in  regulfijtory  activities,  to 
eliininate  unwarranted  contradictory 
regulatory  requirements,  and  to 
minimize  redundant  application  of 
similar  requirements* 
EFFECTIVE  DATE:  Janu^  8, 1996. 
FOR  FURTHER  MF0RM4TI0N  CONTACT: 
Phihp  L.  Chao.  Offic4  of  Policy  (HF-23), 
Food  and  Drug  Adm^iistration,  5600 
Fishers  Lane,  Rockvi|le,  MD  20857, 
301-827-3380.  I 

SUPPLEMENTARY  MFOiMATION: 

L  Backgroond 

In  the  Federal  Register  of  January  27, 
1995  (60  FR  5530).  FpA  published  a 
proposed  rule  that  would  enable  FDA  to 
disclose  to  and  receive  from  State 
government  officials  confidential 
commercial  information  without  being 
compelled  to  make  t^at  information 
available  to  the  general  public.  The 
proposed  rule  would!  also  enable  the 
agency  to  share  and  |o  receive 
nonpublic  doc\mien|s,  such  as  draft 
rules,  with  State  and  foreign 
government  officials.  Exchanges  of 
informaticm,  including  nonpublic 
information,  would  sniiance  Federal- 
State  cooperation  in  regulatory 
activities,  help  elimi^te  unwarranted- 
contradictory  regulatory  requirements, 
and  minimize  redundant  application  of 


similar  requirements  by  domestic  and 
foreign  bodies. 

The  preamble  to  the  proposed  rule 
described  the  statutory  and  regulatory 
provisions  that  had  governed  FDA's 
commimications  with  State  and  forrign 
government  officials.  Genwally,  FDA 
has  always  possessed  both  statutory  and 
regulatory  authority  to  withhold  some 
information  firom  public  disclosiue.  For 
example,  the  Freedom  of  Information 
Act  (the  FOIA)  (5  U.S.C.  552)  establishes 
categories  of  information  that  are 
exempt  from  public  disclosme.  Such 
categories  of  information  relevant  to 
FDA  records  include: 

1.  Trade  secret  and  confidential 
commercial  information  to  protect 
intellectual  property  rights  and  research 
incentives  (5  U.S.C.  552(b)(4)); 

2.  Predecisional  documents  to  protect 
the  deliberative  process  (5  U.S.C. 
552(b)(5)); 

3.  Information  whose  disclosure 
might  invade  personal  privacy  (5  U.S.C 
S52(b)(6));  and 

4.  Investigatory  files  cominled  for  law 
enforconent  purposes  to  protect 
investigations  into  violations  of  the 
statutes  and  regulations  FDA  enforces  (5 
U.S.C.  552(b)(7)). 

In  1974,  FDA  issued  regulations 
implementing  the  FOIA  and  other  laws 
(such  as  the  Trade  Secrets  Act  (18 
U.S.C.  1905)  and  section  301(j)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  331(j))  that  affect 
public  access  to  government  records  and 
information.  These  regulations  included 
a  provision,  now  codified  in  §  20.21  (21 
CFR  20.21).  stating  that  any  record  that 
is  disclosed  in  an  authorized  manner  to 
any  member  of  the  public  is  available 
for  disclosure  to  all  members  of  the 
public.  When  FDA  issued  §  20.21  in 
1974,  it  expressly  declined  to  make  Ki 
exception  for  records  disclosed  to 
foreign  governments,  stating  that: 

The  Commissioner  concludes  that  the  same 
rules  will  apply  with  respect  to  ilisclosure  of 
[safety  and  e^ctiveness  information]  to 
foreign  governments  as  apply  to  disclosure  to 
the  public.  This  will  permit  the  Food  and 
Drug  Administration  to  provide  full 
summaries  of  all  safety  and  effectivensss  data 
for  all  approved  [new  drug  applications 
(NDA's))  and  selected  sunmiaries  for 
[investigational  new  drug  applications 
(IND's)l  and  pending  NDA's  of  which  the 
existence  of  an  IND  has  been  publicly 
disclosed  or  acknowledged.  The  ^ 

Commissioner  concludes  that  this  will 
adequately  satisfy  the  need  for  international 
exchange  of  important  regulatory  informatioo 
of  this  type. 

(See  39  FR  44602  at  44636  and  44637, 
December  24, 1974.) 

However,  since  1974,  the  regulatory 
environment  has  changed  significantly. 
Increased  international  commerce  and 


diminishing  governmental  resoiuces 
have  prompted  public  health  regulatory 
agencies,  as  well  as  the  industries  they 
r^ulate,  to  make  efforts  to  enhance  the 
emctiveness  and  efficiency  of  their 
regulatory  efforts.  Public  health 
regulatory  agencies  have  engaged  in 
activities  to  harmonize  regulatory 
requirements,^minimize  duplicative 
regulations,  and  cooperate  in  joint 
scientific,  regulatory,  and  enforcement 
endeavors. 

For  example,  FDA  is  active  in  a 
program  known  as  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  ICH  was  organized  to  provide  an 
opportunity  for  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industry  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  FDA,  and 
the  Pharmaceutical  Research  and 
Manufacttuere  of  America.  In  addition, 
the  ICH  Secretariat,  which  coordinates 
the  preparation  of  documentation,  is 
im>vided  by  the  International 
Federation  of  Pharmaceutical 
Manufacttuers  Associations  (IFPMA). 
The  ICH  Steering  Committee  includes 
representatives  from  each  organizing 
body  and  IFPMA,  as  well  as  observers 
from  the  World  Health  Organization,  the 
Canadian  Health  Protection  Branch,  and 
the  Eiuopean  Free  Trade  Area.  The  ICH 
expert  working  groups  prepare 
guidelines  on  a  variety  of  drug  safaty, 
efficacy,  and  quality  matters,  and  FDA 
publishes  these  guidelines  in  the 
Federal  Register. 

Simultaneously,  FDA's  interaction 
with  State  agencies  has  become  more 
important,  particularly  as  Federal  and 
State  authorities  have  shared 
responsibilities  in  certain  programs  and 
new  authorities  have  been  added.  For 
example,  FDA  and  other  Federal  and 
State  agencies  regulate  narcotic 
treatment  program  clinics.  When  new 
treatments  become  available,  FDA  must 
issue  or  amend  its  regvilations  regarding 
the  new  treatment's  use  and  any  special 
conditions  on  the  treatment  programs 
themselves.  Yet,  State  government 
agencies  may  share  responsibility  for 
ensuring  that  the  treatment  programs  are 
licensed  and  operate  in  accordance  with 
the  law  and  regulations.  The  cturent 


degree  of  Federal-State  cooperation  was 
not  contemplated  back  in  1974  when 
FDA  first  issued  its  public  information 
reguladons.  New  Federal  laws  enacted 
since  1974  have  also  emphasized  the 
importance  of  Federal-State 
cooperation.  Statutes  such  as  the 
Prescription  Drug  Marketing  Act  of 
1987,  the  Nutrition  Labeling  and 
Education  Act  of  1990,  and  the 
Mammography  Quality  Standards  Act  of 

1992  have  created  regulatory  schemes  in 
which  the  Federal  govemmmt 
establishes-programs  and  standards  and 
States  play  a  major  role  in  operations 
and  enforcement. 

This  final  rule  is  the  second  initiative 
in  wUch  FDA  has  amended  its  public 
information  regulations  to  reflect  its 
growing  involvement  in  international 
activities.  In  the  Federal  Register  of 
November  19, 1993  (58  FR  61598),  FDA 
published  a  final  rule  amending  its 
regulations  governing  commimications 
with  foreign  officials  (hereinafter 
refnred  to  as  the  1993  final  rule).  The 

1993  final  nJe,  v^ch  is  now  codified 
in  §  20.89  (21  CFR  20.89),  permits  FDA, 
under  certain  safeguards,  to  disclose 
confidential  commercial  information 
concerning  FDA-regulated  products  to 
foreign  government  officials  who 
perform  counteipart  functions  to  FDA 
"as  part  of  cooperative  law  enforcement  ' 
or  regulatory  efforts."  Those  safeguards 
include:  (1)  A  written  statement  from 
the  foreign  government  agency 
establisldng  its  authority  to  protect 
confidential  commercial  information 
from  public  disclosure  and' a  written 
commitment  not  to  disclose  such 
infrvmation  without  the  sponsor's 
written  permission  or  written 
confirmation  from  FDA  that  the 
information  is  no  longer  confidential; 
and  (2)  a  determination  by  FDA  that  the 
sponsor  has  provided  written 
authorization  for  the  disclosure, 
disclosure  Mrould  be  in  the  interest  of 
public  health,  or  disclosure  is  to  a 
foreign  scientist  visiting  FDA,  on  FDA's 
premises,  as  part  of  a  joint  review  or 
long-term  cooperative  training  effort  and 
othor  safsguaids.  Except  in  the  case  of 
foreign  scientists  woiidng  on  FDA's 
premises,  the  1093  final  rule  did  not 
authorize  disclosure  of  trade  secret 
infonnatian  wdthout  written  permissicm 
from  the  person  that  had  submitted  the 
trade  secret  information. 

The  1993  final  rule  led  the  agency  to 
consider  whether  the  privileges 
accorded  to  foreign  government 
representatives  shotdd  be  extended  to 
State  and  local  government  officials. 
Although  States  carry  out  relatively  fisw 
product  approval  programs,  they  are 
significant  partners  to  FDA  in  such 
areas  as  bioresearch  monitoring.  The 


agency  ultimately  decided  that  there  are 
times  when  FDA  needs  to  be  able  to 
share  confidential  commercial 
information  with  State  and  local 
government  officials  and  that,  when 
FDA  grants  such  access,  it  should  be 
subject  to  the  same  restrictions  and 
limitations  on  disclosiue  as  in  cases 
where  FDA  grants  foreign  government 
officials  access  to  confidential 
commercial  information.  Also, 
cooperative  regulatory  activities  would 
be  enhanced  if  FDA  could  provide 
nonpublic,  predecisional  documents  to 
State  and  foreign  counterparts. 

Consequently,  FDA  pubUshed  a 
proposed  rule  (60  FR  5530)  to  amend 
§  20.88  (21  CFR  20.88)  to:  (1)  Permit  the 
agency  to  disclose  coiifidential 
commercial  information  submitted  to 
FDA  or  incorporated  into  FDA-prepared 
records  to  State  government  officials, 
and  (2)  disclose  to  or  receive  from  State 
government  officials  nonpublic 
predecisional  documents  concerning 
FDA's  or  the  State  agency's  regulations, 
regulatory  requirements,  or  other 
nonpublic  information.  In  both  cases, 
disclosure  would  be  subject  to  certain 
conditions  or  restrictions,  and  the 
information  exchanges  would  not 
require  disclosure  to  the  public.  For 
example,  under  proposed  §  20.88(d), 
FDA  would  be  authorized  to  disclose 
confidential  commercial  information  to 
State  govenunent  officials  provided 
that:  (1)  The  State  government  agency 
has  provided  a  written  statement 
establishing  its  authority  to  protect 
confidential  commercial  information 
and  a  written  commitment  not  to 
disclose  such  infonnation  without 
written  permission  from  FDA  or  the 
sponsor  of  the  confidential  commercial 
information;  and  (2)  the  agency  found 
that  the  sponsor  has  provided  written 
permission  for  the  disclosure,  disclosure 
would  be  in  the  interest  of  the  public 
health,  or  disclosure  would  be  to  a 
visiting  State  government  scientist  on 
FDA's  premises.  (See  60  FR  5530  at 
5539.) 

The  proposed  rule  would  also  amend 
§  20.89  to  permit  FDA  to  disclose  to  or 
receive  from  foreign  ^vemment 
officials  nonpublic  predecisional 
documents,  provided  that  certain 
conditions  (such  as  provision  of  a 
written  statement  establishing  the 
foreign  government's  authority  to 
protect  nonpublic  documents  from 
public  disclosure)  are  observed  and  that 
certain  findings  (such  as  a  finding  that 
the  exchange  is  "reasonably  necessary 
to  facilitate  global  harmonization  of 
regulatory  requironents,  cooperative 
regulatory  activities,  or  implementation 
of  international  agreements")  are  made. 


n.  Analysis  of  the  Comments  cm  the 
Proposed  Rule 

FDA  received  20  comments  on  the 
proposed  rule.  Ten  comments, 
consisting  of  letters  from  nine  States 
and  one  foreign  country,  expressed 
strong  support  for  the  proposed  rule.  In 
general,  these  comments  indicated  that 
the  proposed  rule  would  enhance 
intergovernmental  relations,  help 
eliminate  redundant  regulatory 
requirements,  permit  Federal  and  State 
agencies  to  respond  more  quickly  to 
potential  public  health  problems,  and 
aid  efforts  to  combat  health  fiaud. 

The  remaining  10  comments  were 
sent  by  individual  citizens  and  firms 
and  opposed  the  proposed  rule  for  the 
reasons  described  below.  In  brief,  five 
comments  opposed  withholding 
information  from  the  general  public 
because  they  saw  the  proposed  rule  as 
undercutting  openness  in  government, 
whereas  the  other  five  comments 
opposed  disclosures  because  they  felt 
the  proposed  rule  lacked  sufficient 
safeguards  to  prevent  State  and  foreign 
government  officials  from  disclosing 
confidential  commercial  information  or 
trade  secrets  to  third  parties. 

A.  General  Comments 

1.  Two  comments  commended  FDA 
for  trying  to  increase  intergovernmental- 
cooperation,  but  argued  that,  as  FDA  is 
not  involved  in  matters  of  national 
security  or  defense,  it  should  not  keep 
any  communications  from  the  public. 
The  comments  asserted  that 
withholding  information  fit)m  pubUc 
disclosure  would  not  benefit  the  public 
and  might  diminish  public  and  industry 
respect  for  the  agency.  Similarly,  two 
other  comments  argued  that  the 
proposed  rule  violated  the  First 
Amendment  to  the  U.S.  Constitution 
because  it  limited  the  amount  of 
information  that  the  pubUc  could 
examine.  The  comments  stated  that  the 
agency  had  not  justified  or  shown  that 
its  interest  in  denying  public  access  to 
information  exchanged  with  State  and 
foreign  governments  exceeds  the 
public's  interest  in  access  to  that 
information. 

The  agency  disagrees  with  the 
comments.  The  final  rule  does  not  in 
any  way  reduce  the  information  in  FDA 
records  that  the  public  can  examine. 
Section  20.88(d)  permits  FDA  to  provide 
confidential  commercial  information  to 
State  govenunent  officials.  Confidential 
commercial  information  has  historically 
been  exempt  from  public  disclosure 
requirements,  so  FDA's  providing  Such 
information  to  State  govenunent 
officials  while  withholding  such 
information  from  the  public  will  not 
decrease  the  amount  of  infonnation 
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available  to  die  public.  Sectioos  20.88(e) 
and  20.89(d)  pertain  to  exchangM  of 
noapublic,  ptedadslcHial  documents 
with  State  and  foreign  government 
officials.  Historicallif ,  FDA  has  generally 
withheld  these  docupoents  from  public 
disclosure  as  well. 

The  agency  also  dlsapees  with  any 
asseitioD  that  the  fiml  rule  violates  ue 
Rist  Amendment  While  courts  have 
construed  the  First  Amendment  as 
giving  the  public  ao|ess  to  government 
proceedings,  th^  hfve  dedaned  to 
provide  access  to  alll  government 
operations,  hideed,  ^  the  Supreme 
Court  stated  in  A«se-£nleipiRse  Co.  v. 
Sapwior  Court  ofQ^fonda,  478  VS.  1. 
9  (1986):  .      I  ■ 

Alttwm^  many  guvaiuusntal  praoanst 
opante  bMt  umkr  putp^  •crutiny,  it  takes 
littla  jiiMgtMt^rm  to  naogniza  that  then  ue 
ioma  kinds  ofeovwanjent  operations  that 
wroold  he  totadfy  fcuafr^led  if  conducted 
openly. 

In  the  present  CMe.  fequiring  FDA  to 
puMkuy  diadoee  ooiifidentlal 
oanunardel  infonnalicm  and 
pradecieionel  documents  that  it 
provides  to  or  receiiMs  from  State  and 
foieign  governments  would  frustrate  the 
final  rule's  fundamental  purposes.  The 
final  rule  is  intended  to  encourage 
infonnatian  exchanges  between 
governments  by  assitring  State  and 
foreign  governments  that  the 
information  or  docupients  they  receive 
or  provide  will  not  fe  publicly 
available.  The  final  pile  also  reassures 
those  who  submit  cenfidential 
commercial  informs|tion  to  FDA  or  to 
State  or  foreign  governments  that  such 
infwmatian  will  be  protected.  If  public 
access  to  confidentiel  cnmmwrrial 
information  were  required  whenever 
FDA  exchanged  such  infcnmation  with 
a  State  or  foreign  gotremment.  as  the 
comments  suggest,  ftrms  would  thm  be 
obliged  to  refuse  reouests  for 
inteigovemmental  disclosure  by  FDA; 
State  governments,  er  formgn 
governments  or  even  refuse  to  submit 
confidential  commocial  information  in 
order  to  protect  it.   ' 

Additionally,  coi^rts  have  established 
a  two-part  t^  of  "eKpetience"  and 
"logic"  to  determine  whether  the  First 
Amendment  requires  the  govenunental 
proceeding  to  be  open  to  the  public.  The 
first  part,  "experienpe."  asks  whether 
the  proceeding  is  o^  that  has 
historically  bmn  open  to  the  public.  The 
second  part,  "logic*'  asks  whether 
public  access  woul4  play  a  significant, 
positive  role  in  the  governmental 
process.  If  the  govefnment  process 
passes  these  tests,  then  a  qualified  First 
Amendmmt  right  c^  public  access 
exists;  in  other  words,  the  right  of 
public  access  is  not  absolute  or 


unconditional  (See  Press-Enterprife 
Co.,  478  U.S.  8  and  9;  United  States  v. 
Simone.  14  F.3d  833. 837-839  (3d  Or. 
1994).) 

A{^lying  the  two-part  test  to  the  final 
rule  leaida  to  the  conclusicHi  that  the 
First  Amendment  does  not  require  these 
exchanges  of  information  to  be  open  to 
the  public.  Historically,  the  agency  has 
always  protected  confidential 
commercial  information  and  indicated 
that  jnededsional  documents  prepared 
by  ths  agency  are  either  not  avail^le  to 
the  general  public  or  available  under 
limited  conditions.  (See.  e.g..  21  CFR 
20.61  and  21  CFR  20.62  (nondisclosure 
of  inter-  or  intra-agency  memoranda  or 
letters);  21  CFR  20.64  (nondisclosure  of 
recmds  or  information  compiled  for  law 
mforcement  purposes):  21  CFR  10.80 
(establishing  conditions  for  release  of 
draft  notices  and  regulations). 

Additiimally,  imoer  the  second  prong, 
it  is  questionable  whether  public  access 
would  play  a  significant,  positive  role  in 
the  govemmoital  process.  For  example, 
intergovernmental  exchanges  of 
confidoitial  commercial  ixJbrmation 
will  enable  governments  to  learn  more 
about  specific  products  and.  as  a  result, 
to  develop  better  and  more  efficient 
regulatory  or  enforcement  actions.  At 
the  same  time,  disclosure  of  such 
confidential  commercial  information  to 
the  general  public  does  not  further  any 
regmatory  process,  and  in  any  event,  is 
prohibited  by  18  U.S.C.  1905.  The  law 
reco^uzes  that  public  disclosure  of 
confidential  commercial  information 
may  have  a  detrimental  efiisct  on 
product  development;  providing  a  firm's 
competitors  with  access  to  valuable 
infbnnation  may  create  a  disincentive 
for  firms  to  develop  innovations  or 
improve  their  products  or  methods.  The 
result  would  be  dimini^ed  availalnlity 
of  useful  products. 

Furthermore,  intergovernmental 
exchanges  of  nonpublic,  predecisional 
dociunents  may  help  the  agency  decide 
whether  a  regulatory  approach  it  is 
considering  is  appropriate  or  even 
necessary.  While  the  agency  may.  in 
many  cases,  make  draft  documents 
available  to  the  general  public  (for 
example,  in  the  Federal  Register  of  July 
24, 1995  (60  FR  37856),  FDA  published 
a  notice  announcing  the  availability  of 
a  draft  final  rule  on  medical  device  good 
manufacturing  practices  to  members  of 
the  ptiblic  as  well  as  to  Stete  and  foreign 
regulators),  in  other  cases,  providing 
public  access  to  predecisicmal 
documents  during  the  deliberative 
process  could  interfere  with  that  process 
or  create  misleading  impressions  about 
the  agency's  intentions.     . 

In  some  cases,  premature  public 
disclosiue  of  draft  dociunents  can 


unnecessarily  complicate  regulatory 
actions  and  undermine  public  health 
and  safety.  For  example,  if  the  agency 
developed  a  proposal  on  a  particular 
form  of  tamper  evident  pacltaging.  such 
infcvmation  could  be  hMpfiil  to  other 
foreign  governments.  However, 
premature  disclosure  of  that  same 
infnmation  could  ultimately  prove 
harmful  to  the  general  piiblic  if  ite 
disclosure  womd  enable  those  who 
tamper  with  products  to  alter  their 
methods  in  order  to  evade  detectitxi  or 
to  defeat  the  proposed  solution. 

FDA  further  emphasizes  that,  as       ; . 
stated  in  the  preamble  to  the  proposed 
rule,  if  any  State  or  frueign  government 
official  provides  informaticm  that  the    - 
agency  wishes  to  rely  on  in  ite 
published  proposals  or  the 
administrative  record,  the  agency  will 
include  that  information  unless 
inclusion  would  harm  private  or 
govomnental  interests  (see  60  FR  5530 
at  5538).  When  a  proposed  rule  is 
publisbad.  therefora,  the  general  pubUc 
would  be  fiilly  infixmed  and  have  an 
opport\mity  to  comment  on  the 
subrtance  of  any  advice  from  Stete  or 
foreign  officials  that  FDA  incorporated 
into  die  proposed  rule. 

The  agency  reiterates  that  nonpiri>lic 
exchanges  of  in&vmation  with  Stete  and 
foreign  government  officials  will  not  be 
a  routine  occurrence  and  that  FDA  does 
not  intend  to  prohibit  public  disclosure 
of  information  received  from  State  and 
foreign  government  officials  if  such 
information  can  be  disclosed  without 
harm  to  any  private  or  governmental 
interesta. 

More  in^>ortantly,  the  agency  believes 
that  the  final  rule  will  result  in 
significant  public  benefite  because  the 
final  rule  facilitates  FDA's  access  to 
information  and  expertise  within  State 
..and  foreign  govemmente  and  should 
result  in  better  regulatory  proposals  and 
actions.  For  example,  if  FDA  and  a  State 
are  considering  wheUier  to  issue 
{Mtiposed  reguktions  on  the  same  or 
similar  subjecta.  exchanging  nonpubliq, 
predecisional  documents  might  lead    ,  ,• 
both  parties  to  reexamine,  modify,  or 
harmonize  their  proposed  regulatory 
strategy.  Preventing  the  issuance  of 
reduiMant  or  imnecessary  regulations 
shoiUd  benefit  the  public  and  the 
effacted  industries. 

2.  One  comment  claimed  that  the 
proposed  rule  violated  the  Tenth 
Amendment  to  the  Constitution.  The 
Tenth  Amendment  states  that.  "The 
powere  not  delegated  to  the  United 
States  by  the  Ctmstitution.  nor 
pn^iibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively,  m  to 
the  people."  The  commmt  argued  that 
the  proposed  rule  violated  the  Tenth  o  ■: 


Amendment  because  citizens  had  hot 
yielded  to  the  Federal  government  their 
"righta  of  access  to  the  information 
genesated  by  our  public  servanto." 

The  agency  disagrees  with  the 
comment.  The  final  rule  concerns  FDA's 
ability  to  exchange  certain  confidential 
commercial  information  or  nonpublic, 
prededsional  documenta  with  Stete  or 
foreign  government  officials.  Thus,  the 
final  rule  pertains  to  information 
exchange  and  access  to  FDA  records  and 
implementa  Federal  authority  without 
impairing  State  or  popular  power. 
Indeod,  the  final  nue  can  strengthen 
States'  regulatory  roles. 

3.  Two  commenta  said  that  the 
proposed  rule  violated  procedural  due 

Erocess  because  it  would  give  State  and 
ireisn  government  officials 
"prerarnitial  access"  to  predecisional 
documenta,  such  as  draft  regulations, 
thereby  giving  those  officials  "far  greater 
influence  over  the  deliberative  process 
by  imparting  selected  information  and 
opinion"  to  FDA. 

The  agency  disagrees  with  the 
commenta'  assertion.  As  the  Supreme 
Court  said  in  Mathews  v.  Eldridge,  424 
U.S. 319.  332  (1976).  procedunldue 
process  "imposes  constrainta  on 
governmental  decisions  which  deprive 
hidividuals  of  'liberty'  or  property' 
interesta  within  the  meaning  of  the  Due 
Process  Clause  of  the  Fifth  or 
Fourteenth  Amendment."  However. 
"[d]ue  process,  unlike  some  legal  rules. 
-  is  not  a  technical  conception  with  a 
fixed  content  imrelated  to  time,  place 
and  drcuinstances  *  *  *  [d)ue  process 
is  flexible  and  calls  for  such  procedural 
protections  as  the  particulw  situation 
demands."  Id.  p.  334  (citations  omitted). 

Here,  the  final  rule  does  not  impose 
any  constrainta  or  sanctions  nor  does  it 
.  deprive  ilidividuals  of  any  liberty  or 
property  interest.  The  final  rule  does  not 
"deprive"  the  public  of  ite  access  to 
confidential  commercial  information  or 
predecisional  documenta  because  such 
information  has  always  been  protected 
fit>m  disclosure.  Neither  does  the  final 
rule  deprive  the  public  of  the 
opportunity  to  comment  on  rulemaking. 
As  stated  in  the  preamble  to  the 
proposed  rule: 

*  *  *  any  infonnation  provided  by  State  or 
foreign  government  ofBcials  upon  which 
FDA  is  relying  will  be  includMi  in  published 
proposals.  At  that  time,  the  general  public 
will  be  hilly  informed  and  have  an 
opporttmity  to  comment  on  the  substance  of 
any  advice  tarn  foreign  or  Stete  officials  that 
is  incorporated  into  agency  proposals  or 
initiatives. 

(See  60  FR  5530  at  5538.)  This  approach 
is  consistent  with  due  process  because 
"(tlhe  fundamental  requirement  of  due 
process  is  the  opportunity  to  be  heard 
'at  a  meaningful  time  and  in  a 


meaningful  manner,'"  Mathews,  424 
U.S.  333  (citations  omitted). 

Moreover,  judicial  opinions 
concerning  informal  nilemaking  have 
focused  on  the  need  to  ensure  that  ex 
parte  contacta  do  not  frttstrate  judicial 
review  or  raise  serious  questions  of 
fairness.  (See  Home  Box  Office,  Inc.  v. 
FCC.  567  F.2d  9  (D.C.  Or.  1977),  cert, 
denied  434  U.S.  829,  rehearing  denied 
434  U.S.  988  (1977).)  There  is  no  per  se 
prohibition  on  ex  parte  contacts.  (See 
Action  for  Children 's  Television  v.  F(X, 
564  F.2d  458, 475  n.28  (D.C.  Or.  1977).) 

FDA  reiterates  that  it  will  include  in 
ita  published  proposals  any  information 
provided  by  State  or  foreign  government 
officials  upon  which  FDA  is  relying. 
The  agency  will  make  such  information 
available  at  the  time  of  publication. 
Thus,  the  general  pi^c  will  be  fully 
informed  and  havean  opportujiity  to 
comment  on  the  substance  of  any  advice 
bom  forrign  or  State  officials  that  is 
incorporated  into  agmcy  proposals  or 
initiatives.  FDA  beUeves  tnis  is 
consistent  with  all  appUcable  legal 
requireraenta 

4.  Two  commenta  claimed  that  the 
proposed  rule  violated  righto  of  privacy 
and  confidantiaUty  because  information 
supplied  to  FDA,  with  the  expectation 
thatJhe  information  would  remain 
confidential,  would  be  eligible  for 
xlisclosure  to  officials  outside  FDA.  The 
commenta  noted  that  non-FDA  officials 
may  have  interests  and  obligations  that 
differ  from  those  of  FDA,  the  public  or 
the  regulated  industry.  The  commenta 
said  that  requiring  the  State  or  foreign 
government  to  provide  a  written 
statement  establishing  ita  authority  to 
protect  confidfflitial  commercial 
information  or  nonpublic  documenta 
from  public  disclosure  was  "wholly 
inadequate"  because  State  and  foreign 
officials  are  not  subject  to  FDA's 
management  or  control.  The  commenta 
further  asserted  that  much  information 
given  to  FDA  is  unreliable,  fraudulent, 
or  defamatory  and  could  be  used  by 
outeide  parties  for  ulterior  purposes  and 
that  the  proposed  rule  would  dissuade 
submission  of  confidential  information 
to  FDA  and  encoiuage  submission  of 
false  information. 

Four  other  commenta  expressed 
similar  objections  to  the  proposed  rule, 
stating  that  foreign  governmenta  might 
use  confidential  commercial 
information  to  benefit  their  own 
industries. 

The  agency  has  given  serious 
attention  to  the  concerns  expressed  in 
the  comments,  but  disagrees  that  the 
safeguards  are  inadequate.  As  stated 
earlier,  FDA  issued  a  final  rule  on 
November  19, 1993,  to  permit  the 
agency  to  disclose  confidential 


commercial  information  to  foreign 
government  officials,  subject  to  certain 
conditions  and  safeguards  to  protect  the 
confidentiality  of  the  information.  Since 
issuing  that  final  rule,  the  agency  is 
unaware  of  any  misuse  or  unauthorized 
disclosure  of  confidential  commercial 
information  supplied  to  a  foreign 
government.  In  almost  all  cases, 
disclosure  occurred  with  the  knowledge 
and  consent  of  the  company  that 
submitted  the  confidential  commercial 
information  to  FDA.  Thus,  FDA's 
experience  with  the  1993  final  rule 
indicates  that  confidential  commercial 
information  provided  to  a  foreign 
government  official  remains 
confidential  and  is  not  used  to  benefit 
the  foreign  government's  industry. 

Furthermore,  FDA  emphasizes  that 
the  derasion  to  share  information  with 
a  foreign  government  is  discretionary 
and  that  the  agency  will  deny  a  foreign 
government's  request  for  con^dential 
commercial  information  if  the  foreign 
government  officials  are  unable  to 
assiire  FDA  of  their  ability  to  protect  the 
infbnnation.  FDA  will  also  deny  access 
where  there  is  a  lack  of  scientific  data 
or  regulatory  expertise  to  contribute  to 
a  product  review  or  laboratory  or 
clinical  investigation,  unless  the  foreign 
government  intends  to  use  the 
information  for  law  enforcement 
purposes.  (See  58  FR  61598  at  61600.) 
Similar  standards  will  apply  to 
exchanges  with  State  governmenta  and 
State  government  officials. 

FDA  also  disagrees  with  the  assertion 
that  parties  often  submit  false 
information  to  the  agency.  Submitting 
false  information  to  the  government  is  a 
Federal  crime  under  18  U.S.C.  1001. 
Submission  of  false  or  misleading 
reporta  with  respect  to  medical  devices 
is  prohibited  under  section  301(q)(2)  of 
the  act  (21  U.S.C.  331(q)(2)).  Submission 
of  false  information  may  also  lead  to 
debarment  under  section  306  of  the  act 
(21  U.S.C.  335a)  or  assessment  of  civil 
money  penalties  under  section  303(g)  or 
307  of  the  act  (21  U.S.C.  333(g)  or  335b). 
FDA  has  taken  legal  action  against 
parties  that  have  submitted  false 
information  to  the  agency  and 
emphasizes  that  it  will  not  tolerate  the 
submission  of  false  information  to  the 
agency. 

5.  Two  commenta  asserted  that  the 
proposed  rule  was  contrary  to 
congressional  intent,  as  expressed  in  the 
FOIA,  to  provide  information  to  the 
public.  The  commenta  explained  that 
the  FOIA's  exceptions  to  disclosure 
represented  a  balance  between  the 
pubUc's  "right  to  know"  and  the 
government's  interest  in  not  disclosing 
certain  types  of  information.  Thus,  the 
commenta  claimed,  only  Congress  can 
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alter  that  balance.  Another  comnMnt 
tlaimed  that  an  exacutive  bruch  agency 
cannot  withhold  iAfarmation  from  the 
public,  stating  that  ooly  Congress  could 
authoriae  such  action. 
'Tbe  agency  disagrees  with  the 
comments,  the  prfimble  to  the 
pnwosed  nde  contidend  this  issue  and 
expuuiMd  why  tha  agency  believes  that 
the  proposed  rule  ts  consistent  with  the 
FOIA.  PCHA  (5  U.S.C  552)  is  a 
disclosure  statute  and  its  exemptions 
are  intended  to  be  idiscretionary.  Aa 
stated  earUer,  those  exemptions 
eMri)Ii  A  several  cltegories  of 
information  that  can  be  withheld  from 
public  disclosure.  The  categories 
relevant  to  FDA  include:  (a)  Trade  secret 
and  confidential  commercial 
information  to  project  intellectual 
propel^  r^ts  and  research  incentives 
(5  U.S.C.  552(bX4));  (b)  prededsional 
documents  to  protect  die  deliberative 
process  (5  U.S.C  q52(bl(5)):  (c) 
informatiim  whos^  disclosure  might 
invade  personal  ptivacy  (5  U.S.C 
552(b)(6)):  and  (d)  investigatory  files 
compiled  for  law  enforcement  purposes 
to  protect  investigitions  (5  U.S.C 
552(b)(7)).         ^ 

For  disclosures  of  omfidential 
commercial  infoniation  under 
S  20.88(d).  the  preamble  to  the  proposed 
rule  explained  thn  the  FOIA  protects 
two  Ivoad  categories  of  information 
from  mandatory  public  disclosure: 
Trade  secret  inltnmation  and 
"infomiation  that  is:  (1)  Commercial  or 
financial,  (2)  obtained  from  a  person, 
and  (3)  privileged  or  confidential 
('confidential  com|nercial 
information')."  (See  60  FR  5B30  at 
5535.)  The  preamble  to  the  proposed 
rule  explained  that  the  proposed  rule 
did  not  alter  agenqy  practice  with 
respect  to  protectiiig  trade  secret 

tion  (except  to  permit  disclosure 
to  visitiqa-State  sdentists)  and  that 
disclosurra  of  confidential  ccmunerdal 
information  to  State  government 
officials  in  accord$nce  with  the 
condititms  of  the  f  roposed  rule  would 
not  be  a  public  di^osure  and  would  be 
"authorized"  under  the  Trade  Secrets 
Act  (See  60  FR  5930  at  5536.) 

Ibe  preamble  td  the  proposed  rule 
also  explained  whfy  the  provisions 
regarding  prededsional  documents  and 
othw  nonpublic  iiiformatim  are 
omsistent  with  the  FOIA.  The  preamble 
characterized  exchanges  of  nonpublic, 
prsdedsional  documents  between  FDA 
and  State  and  foreign  governments  as 
being  of  the  same  dbaracter  as 
interagency  memoranda  and  letters  that 
are  exempt  bom  disclosure  under  the 
FOIA.  Im  preamble  to  the  proposed 
rule  stated  that: 


*  *  *  it  is  appropriate  to  aanrt  tfa« 
deliberative  proosM  privilege  (to  disclosure 
under  the  PCHA]  in  responte  to  requMts  far 
public  access  to  certain  communications 
firom  State  and  {oreign  government  officials 
because  the  same  policy  reasons  that  support 
nondisclosure  of  deliberative  and 
prededsional  memoranda  generated  by 
Federal  government  agencies  justify 
withholding,  in  many  dicumstances,  the 
advice  and  recommendations  generated  fix 
PDA  by  State  and  foreign  government 
counterparts. 

The  agency's  ability  to  make  sound 
decisions  about  the  development  and 
implementation  of  public  health  and 
harmonization  initiatives  is  enhanced  by 
access  to  the  advice  and  recommendations  of 
expats  in  State  and  foreign  governments 
who  are  engaged  in  similar  efforts  in  their 
own  {urisdictions.  The  agency  views  this 
kind  of  consultation  as  functitmally 
equivalent  to  the  "intra-"  or  "interagency" 
deliberation  more  commonly  protected  by 
exemption  5  of  the  FOIA  Indeed,  it  is 
frequently  the  case  that  advice  from  a  State 
or  foraigo  health  official  whose 
responsibilities  parallel  those  of  FDA 
officials  concerning  the  feasibility  of  a 
particular  technical  or  harmonization 
regul^on  will  be  as  relevant  as  similar 
recommendations  solicited  from  employees 
in  other  Federal  government  agencies. 
(See  60  FR  5530  at  5536  and  5537.)  The 
preamble  to  the  proposed  rule  noted 
that  courts  have  applied  a  "fimctional" 
test  for  assessing  the  applicability  of  the 
exemption  for  intra-  and  interagency 
memoranda  and  letters  and  have 
included  "nonagendes"  within  the 
exemption.  Id. 

The  preamble  also  noted  that  in 
circumstances  where  advice  or 
information  is  provided  by  foreign 
governments  pursuant  to  international 
agreements  that  require  confidentiality 
as  a  condition  of  exchange,  FDA 
believes  that  a  record  so  provided  is  not 
necessarily  an  "agency  record"  subject 
to  Ft3IA.  Id.  at  60  FR  5537  through  5538. 
The  agency  dted  recent  court  dedsions 
suggesting  that  FDA  could  honor 
requests  for  confidentiality  under  these 
drcumstances  without  contravening 
public  disclosure  requirements 
established  by  Conness.  Id. 

Hius,  the  mial  rule  is  consistent  with 
the  FOIA,  and  the  agency  declines  to 
amend  the  final  rule  to  require  public 
access  to  documents  beyond  that 
required  by  the  FOIA. 

6.  One  comment  said  that  FDA  should 
discuss  the  proposed  rule's  potential 
effects,  costs,  and  implications  in  a 
public  forum. 

FDA  believes  that  notice  and 
comment  rulemaking  has  provided  a 
satisfiu^tory  public  forum  for  this  issue. 

7.  Three  comments  said  that  FDA 
cannot  msure  that  no  unauthorized 
disdosures  of  confidential  commercial 
infixmation  will  occur  and  cannot  take 


effective  action  against  State  or  foreign 
government  offidals  if  unauthorized 
disclosures  occur.  Two  comments 
added  that  the  agency  should  describe 
how  it  intends  to  monitor  and 
investigate  repeats  of  unauthorized 
disclosures  and  take  action  against  those 
onployees  making  unauthorized 
disclosures.  One  comment  suggested 
that  FDA  establish  a  mechanism  to  track 
such  unauthorized  disclosures,  analyze 
and  report  any  patterns  or  trends  in 
imauthorized  disclosiires.  and.  if  FDA 
becomes  aware  of  any  xmauthc^zed 
disclosures  by  State  or  foreign 
government  offidals.  notify  the 
company  whose  confidential 
conunerdal  information  was  disclosed 
and  cease  information  exchanges  with 
the  State  or  foreign  government. 
FDA  cannot  guarantee  that  no 
unauthorized  disdosures  of  confidential 
commerdal  information  will  ever  occiir, 
but  it  does  note  that  procedures  already 
exist  for  investigating  reports  of 
unauthorized  discloswes.  In  1994,  the 
agency  created  the  Office  of  Internal 
Affairs  (OIA).  OIA  consists  of  one 
Spedal  Agent  in  Charge  and  a  team  of 
Spedal  Agents.  These  agents  are  trained 
criminal  investigators  and  report 
directly  to  the  Commissioner  of  Food 
and  Dnigs  or  the  Deputy  Commissioner/ 
Senior  Advisor.  FDA  described  OIA's 
functions  in  a  notice  published  in  the 
Federal  Register  of  January  23, 1995  (60 
FR  4417  and  4418).  In  brief.  OIA: 

•  Provides  a  coitralized  Agencywide 
investigative  resource  for  the 
Commissioner,  the  Deputy 
Commissioners,  and  top  Agency 
management: 

•  Provides  a  centralized  investigative 
liaison  between  FDA  and  the  Office  of 
the  Inspector  General  (OIG); 

•  Serves  as  an  FDA  investigative 
resource  to  condud  internal  FDA 
investigations  and  to  support  OIG 
investigations:  and 

OIA  is  also  responsible  for  investigating 
all  allegations  of  miscondud  by  FDA 
employees.  (See  59  FR  67087,  December 
28, 1994.)  To  assist  in  this  task,  the 
office  uses  a  data  base  to  track  cases  by 
type  of  investigation.  One  investigation 
type  is  "Unauthorized  Release  of 
Inrarmation." 

Whenever  OIA  receives  any  report  of 
unauthorized  disclosures  of 
information.  OLA  investigates  the  report 
and  works  with  the  OIG  where 
appropriate.  If  the  investigation  suggests 
that  Federal  laws  were  violated,  this 
infrtrmation  is  presented  to  the  OIG  and 
may  be  reCrared  to  the  Department  of 
Justice  for  prosecution.  These  same 
resources  and  procedures  could  be 
applied,  in  cooperation  with  State  and 


foreign  governments,  to  allegations  of 
inappropriate  disclosures  by  their 
offidals. 

Furthermore,  when  FDA  issued  the 
1993  final  rule  authorizing  disclosure  of 
confidential  commerdal  information  to 
foreign  government  offidals,  the  agency 
expressly  stated  that  it  would  cease 
cooperative  ventures  with  any 
government  that  foiled  to  honor  its 
written  commitment  to  preserve  the 
confidentiality  of  the  information 
provided  by  FDA.  (See  58  FR  61598  at 
61603.)  Hie  agency  will  expand  this 
policy  to  include  State  governments. 
FDA's  extensive  experience  sharing 
nonpublic  investigative  records  with 
State  government  offidals  indicates  that 
imauthorized  disclosiues  are  unlikely  to 
occur  and  that  any  State  employee 
miscondud  will  be  expeditiously 
handled  in  order  to  preserve  cooperative 
efforts  between  FDA  and  State 
governments. 

Moreover,  after  issidng  the  1993  final 
rule.  FDA  established  internal 
procedures  and  model  confidentiality 
agreements  for  disclostues  to  foreign 
government  officials.  These  procedures 
will  be  expanded  to  apply  to  State 
government  offidals. 

The  agency  also  notes  that,  coiitrary  to 
the  comments'  belief  that  firms  and 
individuab  have  no  recourse  if  a  foreign 
government  offidal  makes  an 
unauthorized  disclosure  of  confidential 
commerdal  information.  Federal  law 
does  provide  an  avenue  for  relief.  Under 
section  301  of  the  Trade  Ad  of  1974  as 
amended,  the  United  States  Trade 
Representative  is  authorized  to  take 
appropriate  action  against  any  ad, 
policy,  or  practice  of  a  foreign 
govemmem  that  "is  unjustifiable  and 
burdens  or  restricts  United  States 
commerce."  (See  19  U.S.C.  2411.)  Such 
actions  can  be  initiated  by  a  petition  to 
the  United  States  Trade  Representative. 
(See  19  U.S.C.  2412.)  Additionally,  as 
■  previously  noted,  FDA  will  not 
exchange  information  with  any  foreign 
government  that  does  not  honor  its 
commitment  to  proted  confidential 
commerdal  information.  FDA  beUeves 
that  the  value  foreign  governments  place 
on  the  continuing  ability  to  exchange 
information  will  also  help  assure  that 
foreign  government  offidals  respect  the 
confidentiality  of  information  that  they 
receive. 

8.  Three  comments  suggested  adding 
additional  safaguards  to  proposed 
§§  20.88  and  20.69  to  decrease  the 
likelihood  that  unauthorized  disclosures 
of  confidential  commercial  information 
would  occur.  In  brief,  these  comments 
would  require  State  and  foreign 
governments  to  provide  written 
assiuances  that  individuals  who  would 


have  access  to  the  confidential 
commerdal  information:  (1)  Will  not  be 
employees,  consultants,  or  persons  who 
have  a  professional  relationship  with  a 
drug  manufacturer  and  (2)  will  be 
subject  to  a  confidentiality  agreement 
and/or  appropriate  laws  and  regulations 
prohibiting  them  from  disclosing  any 
information.  These  comments  also 
would  require  both  FDA  and  the  firm 
that  had  submitted  the  confidential 
commercial  information  to  FDA  to 
consent,  in  writing,  to  any  release  or 
disclosure  by  the  State  or  foreign 
government. 

Under  §  20.88(d)(l)(i).  a  State 
government  agency  must  provide  a 
written  statement  establishing  its 
authority  to  proted  confidential 
commercial  information  from  public 
disclosure.  FDA  will  supplement  this 
requirement  with  guidance  to  States  on 
conflicts  of  interest  and  prohibitions 
against  further  disclosiue. 

FDA  declines  to  amend  the  final  rule 
to  require  the  agency  and  the  party 
submitting  the  confidential  commercial 
information  to  consent  to  any  release  or 
disclosure  by  the  State  or  foreign 
government.  This  final  rule  and  the 
1993  final  rule  governing  disclosures  of 
confidential  commerdal  information  to 
foreign  government  offidals  already 
provide  for  written  consent  by  the  party 
submitting  the  confidential  commercial 
information  (see  §  20.88(d)(l)(i);  see  also 
§  20.89(c)(l)(i))  or  written  permission 
from  FDA  before  the  State  or  foreign 
government  can  make  any  disclosure. 
Thus,  these  rules  already  would  require 
a  State  or  foreign  governinent  to  obtain 
written  authorization  frt>m  the  party  that 
submitted  the  confidential  commerdal 
information,  or  written  confirmation 
fit>m  FDA  that  the  information  was  no 
longer  confidential.  The  comments' 
suggested  changes,  therefore,  are 
uimecessary. 

As  for  disclosures  to  foreign 
government  offidals,  since  amending 
§  20.89  in  1993  to  allow  FDA  to  disclose 
confidential  commercial  information  to 
foreign  government  officials,  the  agency 
has  not  received  any  reports  of 
unauthorized  disclosures  by  foreign 
government  offidals.  The  agency 
acknowledges  that,  in  some  cases,  firms 
have  requested  additional  safeguards, 
similar  to  those  mentioned  in  the 
comments,  and  that  the  foreign 
government  officials  have  consented  to 
such  additional  safeguards.  However, 
FDA's  experience  under  §  20.89  does 
not  indicate  that  such  additional 
safeguards  are  necessary. 

9.  One  comment  would  expand 
§§  20.88  and  20.89  so  that  they  applied 
to  State  and  foreign  government  offidals 
and  "all  agents  contraded  by  them  for 


any  part  of  the  review  and  approval 
processes  involving  confidential  and 
trade  secret  information."  The  comment 
would  also  have  State  and  foreign 
government  offidals  and  agents  subject 
to  the  same  confidentiality  restrictions 
as  FDA  employees. 

The  agency  agrees  with  the  comment 
and  has  amended  §§  20.88(e)(3)  and 
20.89(d)(3)  so  that  references  to  State  or 
foreign  government  officials  are 
imderstood  to  include  agents  contracted 
by  those  offidals. 

10.  The  agency,  on  its  own  initiative, 
has  amended  §§  20.88(e)  and  20.89(d)  to 
permit  the  Deputy  Commissioner  for 
Pohcy  to  authorize  disclosTu«s  of 
nonpublic,  prededsional  documents  to 
State  or  foreign  government  officials. 
The  Deputy  Commissioner  for  Policy  is 
authorized,  under  21  CFR  5.20(f),  to 
perform  any  of  the  functions  of  the 
Commissioner  of  Food  and  Drugs  with 
resped  to  the  issuance  of  notices, 
proposed  rules,  and  final  rules. 

11.  FDA,  on  its  own  initiative,  has 
also  amended  the  authority  dtation  to 
include  a  reference  to  the  Pestidde 
Monitoring  Improvements  Act  of  1988 
(21  U.S.C.  1401-1403).  FDA  has  taken 
this  action  because  that  statute  provides 
for  cooperative  agreements  between 
FDA  and  foreign  governments  and 
exchanges  of  certain  information 
between  FDA  and  States. 

B.  Section  20.88 — Communications 
With  State  and  Local  Government 
Officials 

12.  Proposed  §  20.88(d)(l)(i)  would 
reqtiire,  as  a  condition  of  authorizing 
disclosure  of  confidential  commercial 
information  to  a  State  government 
offidal,  a  written  statement  from  the 
State  government  agency  "establishing 
its  authority  to  protect  confidential 
commercial  information  from  public 
disclosure  and  a  written  commitment 
not  to  disclose  any  such  information" 
without  the  sponsor's  written 
permission  or  FDA's  written 
confirmation  that  the  information  was 
no  longer  confidential.  One  comment 
would  require  that  State  agencies 
provide  written  assurance  that, 
notsvithstanding  their  own  State  laws, 
the  State  agency  would  protect  any 
confidential  commercial  information 
that  it  received  "in  accordance  with 
Federal  law  and  FDA  regulations." 

FDA  sees  no  need  to  amend  the  final 
rule  as  suggested  by  the  comment.  FDA 
would  not  disclose  confidential 
commercial  information  to  a  State 
government  official  imless  State  laws 
allow  adequate  protection  of  that 
information. 

13.  One  comment  woidd  require  FDA 
to  notify  and  to  obtain  written  consent 
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from  a  party  before  dia^osiiig 
confidoitid  ctMnmerdal  information  to 
State  government  officials.  The 
comment  would  have  fhe  notice 
describe  the  informatii)n  to  be  disclosed 
or  provide  sufficient  detail  to  permit  the 
party  to  decide  wheth^  to  witnhold 
pennisdm  for  disclosure.  The  comment 
would  also  restrict  any  permission  to 
disclose  confidential  commercial 
information  to  the  specific  re<utest 

As  stated  elsewhere  tn  this  docutment, 
FDA  intends,  in  most  oases,  to  seek 
written  approval  from  e  party  before 

ftiarlnring  mnfiriwntia^  commercial 

information.  However;  the  agency 
declines  to  tsquire  suc)i  written 
approval  in  all  cases  b^use  there  are 
situaticms,  such  as  enforcement  actions, 
where  it  would  be  iiu^proi»iate  to 
require  written  approwd  prior  to 
discloeure. 

The  agency  does  agrie,  however,  that 
a  party's  written  authorization  to 
disclosure  of  confidential  commercial 
infannatioQ  is  limited  io  a  specific 
request  to  disclose  infiirmation.  and  does 
not  ccmstiti^  automatic  authorization 
to  disclose  the  information  to  any 
subsequent  State  government  official 
seddng  to  obtain  that  mformation.  (See 
58  FR  61598  at  61602  (stating  tiiat  "in 
general,  the  sponsor  needs  to  authorize 
further  disclostire  of  cfnfidential 
inftmnation").) 

14.  Proposed  §  20.88(d)(l)(ii)(A) 
would  suthorize  disclesure  of 
confidottial  coomierckl  information  if 
disclosure  would  be  "tn  the  interest  of 
the  public  health  by  rojason  of  the  State 
govonment's  possessi^information 
ccuiceining  the  safety,  ensctiveness,  or 
quality  of  a  product  on  information 
concerning  an  investi^tion,  or  by 
naaaa  of  me  State  government  being 
able  to  exercise  its  regidatory  authority 
more  expeditiously"  tkan  FDA.  One 
comment  objected  to  tliis  provision, 
arguing  that  it  provided  "no  objective 
criteria  for  determining  when  the 
disclosure  of  confidanTial  commercial 
informatiai  would  be  in  the  interest  of 
public  health."  The  ccxnment  claimed 
that  the  agency  had  not  shown  die  State 
conunissioned  officials  program  to  be 
inadequate,  that  the  provision  gave  no 
"clear,  objective  standfuds  outlining  the 
procedure  Ux  allowing  disclosiue,"  and 
that  the  proposed  rule  would  operate  in 
an  arbitrary  and  capricious  fashion. 

The  agency  declmes  to  amend  the 
final  rule  to  provide  tl^e  "objective 
criteria"  requested  by  the  comment  It 
would  be  extremely  difficult,  if  not 
impossible,  to  draft  objective  criteria 
that  would  encompass  all  instances 
where  disclosure  of  confidential 
commercial  information  would  be  in  the 
interest  of  public  health,  and  any 


"objective"  regulatory  criteria  wrould 
invite  parties  to  dispute  the 
applicability  of  a  particular  criterion 
insteed  of  examining  public  health 
concerns  end  would  prevent  the  final 
rule  from  operating  in  a  flexible  manner. 

FDA  fortner  notes  that  the  phrase 
"interest  of  public  health"  is  modified 
by  two  criteria.  Under 
§  20.88(d)(l)(iH(B),  disclosure  would  be 
in  the  interest  of  public  health:  (1)  By 
reason  of  the  State  government's 
possessing  information  concerning  the 
safety,  e&ctiveness,  or  quality  of  a 
product  or  infonnation  concerning  an 
investigation;  or  (2)  by  reason  of  the 
State  government  being  able  to  exercise 
its  regulatory  authority  more 
expeditiously  than  FDA.  Thus, 
$  20.88(d)(l](ii)(B)  contemplates 
disclosiues  in  the  interest  of  public 
health  if  a  State  government  possesses 
information  about  a  product  or  an 
investigation  or  can  exercise  r^ulatory 
authority  in  a  particular  situation  more 
quicldy  than  FDA;  the  provision  does 
not  permit  unconditional  or  unrestricted 
exchanges  of  confidential  commerdd 
information.  As  stated  in  the  preamble 
to  the  proposed  nde,  disclosures  to 
State  governments  will  not  be  a  routine 
occurrence,  but  would  occur  only  in 
limited  situations  and  on  a  case-by-case 
basis.  (See  60  FR  5530  at  5535.) 

As  for  the  comment  claiming  that  the 
agency  had  not  shown  the 
commissioned  officials  program  to  be 
inadequate,  the  preamble  to  the 
proposed  rule  described  the 
commissioning  process  for  State 
government  officials  and  explained  why 
commissi cwied  officials  might  not 
always  be  the  best  or  most  appropriate 
persons  to  receive  the  types  of 
confidential  commercial  infnmaticm  or 
nonpublic,  predecisional  documents 
contemplated  by  the  rule.  In  brief, 
section  702(a)  of  the  act  (21  U.S.C 
372(a))  aiithorizes  FDA  to  conduct 
examinations  and  investigations 
tiirough  employees  of  the  Department  of 
Health  and  Hiunan  Services  (HHS)  or 
through  any  health,  food,  or  drug  officer 
or  employee  of  any  State,  territory,  or 
political  subdivision  commissioned  as 
an  officer  of  HHS.  (See  60  FR  5530  at 
5531.)  State  or  local  government 
officials  commissioned  under  this 
program  have  a  status  with  respect  to 
disclosiue  of  FDA  records  that  permits 
the  commissioned  official  to  review 
confidential  investigative  files  and 
proposed  policy  statements  that  are 
normally  restricted  to  Federal 
employees.  Thus,  FDA  can  solicit 
advice  from  these  commissioned 
officials  without  public  disclosure. 

The  commissioning  process,  however, 
is  too  cumbersome  to  be  practical  in  the 


situations  that  led  FDA  to  issue  the 
proposed  rule.  A  commissioned  official 
is  authorized  to  perform  one  or  more  of 
the  following  functions:  (1)  Conduct 
examinations,  inspections,  and 
investigations  under  the  act;  (2)  collect 
and  obtain  samples:  (3)  copy  and  verify 
records;  and  (4)  receive  and  review 
official  FDA  documents.  (See  Regulatory 
Procedures  Manual,  chapter  3  (regarding 
commissioning  State  and  local 
officials).)  A  commissioned  official  ia~ 
only  autiiorized  to  review  FDA 
doaunents  that  fall  within  the  scope  of 
his  or  her  commission;  the  official  may 
not  necessarily  have  authorized  access 
to  all  the  information  that  the  agency 
may  need  to  convey  to  the  State. 

Yet,  even  if  commissioning  a  State 
government  official  woidd  enable  an 
official  to  review  FDA  documents,  such 
authority  would  not  eliminate  the  need 
for  the  Baal  rule.  Commissioning  a  State 
govenunent  official  does  not  confer  any 
protection  to  doaunents  supplied  by  a 
State  government  to  FDA,  whereas 
%  20.8a(e)  authorizes  the  agency  to 
receive  nonpublic,  predecisional 
documents  frtmx  State  government 
officials  and  to  protect  those  dociunents 
from  public  disclosure.  Similar 
provisions  in  documents  provided  to 
FDA  by  foreign  government  officials  are 
set  forth  in  §  20.89(d).  If  information 
exchanges  are  to  be  valuable  and 
meanii^gful,  the  agency  must  be  able  to 
protect  State  or  foreign  government 
documents  that  it  receives,  as  well  as 
the  documents  that  it  sends,  and  the 
final  rule  provides  such  protection  to 
information  that  FDA  receives. 

Additionally,  as  stated  in  the 
preamble  to  the  proposed  rule,  the 
commissioning  process  cannot  be  easily 
adapted  for  situations  requiring  rapid 
exchange  of  information.  (See  60  FR 
5530  at  5532.)  The  process  involves 
identifying  suitable  candidates  (and 
often  reqiures  commissioning  the 
candidates'  supervisors  or  State  agency 
heads  as  well),  reviewing  the 
candidates'  quaUfications,  conducting 
background  checks  (if  necessary), 
issuing  cwtificates  and  credentials,  and 
accounting  for  credentials  on  a  periodic 
basis.  These  procedures,  even  if  they 
were  as  streamlined  as  possible,  might 
be  both  impractical  and  unnecessary  in 
situations  where  rapid  information 
exchanges  are  necessary.  Consequentiy, 
the  agency  believes  that  the  final  rule 
gives  FDA  needed  authority  to  exchange 
informstioQ  both  quickly  and  effidentiy 
in  situations  when  reliance  on 
commissioned  officials  woiUd  prove 
impractical. 

15.  Two  comments  would  amend 
proposed  §  20.88(d)(l)(u)(C)  to  add  new 
requirements  to  deter  unauthorized 


disclosures  of  inlmnation.  The 
comnients  would  require  visiting  State 
scientists  to  confim  that  they  are  not 
employees,  consultants,  or  pwetms  that 
have  any  professianal  relationship  with 
a  drug  manufacturer  and  to  provide  a 
written  amunitmnit  not  to  release  or 
disclose  information  without  approval 
bom  FDA  and  the  party  sulmutting  the 
confidential  conunerdal  infcwmatim. 
The  comments  would  not  permit  FDA  to 
authorize  disclosures  unilaterally. 

FDA  declines  to  revise  the  final  rule 
as  suggested  by  the  comments.  Section 
20.88(d)(lXtiMC)  already  contains 
sufficient  safeguards  that  accomplish 
the  same  purpose  as  those  suggested  by 
the  comments.  For  example,  the  final 
rule  requires  a  visiting  State  government 
scientist  to  provide  a  written  assurance 
that  he  or  she  "has  no  financial  interest 
in  the  regulated  industry  of  the  type  that 
would  preclude  participation  in  the 
review  of  the  matter  if  me  individual 
were  subject  to  the  conflict  of  interest 
rules  applicable  to  the  Food  and  Drug 
Admiitistration  advisory  committee 
members  under  21  CFR  14.80(b)(1)." 
Under  §  14.80(b)(1),  advisory  commiUee 
members  are  subject  to  Federal  conffict 
of  interest  laws  and  regxdations.  A 
visiting  State  government  scientist, 
therefore,  could  not  truthfully  provide 
the  written  assurance  requircNi  under 
§  20.88(d)(l)(u)(C)  if  he  or  she  were  an 
employee  or  considtant  of  a  drug 
manufacturer. 

FDA  also  declines  to  amend  the  final 
rule  to  prevent  FDA  from  authorizing 
disclosure  of  confidential  commercial 
information  or  trade  secrets  to  a  visiting 
State  government  scientist.  Section 
20.88(d)(l)(ii)(C)  authorizes  disclosure 
to  a  visiting  State  government  scientist 
if,  among  other  things:  (1)  The  visiting 
State  government  scientist  signs  a 
writien  commitment  to  protect  the 
confidentiality  of  the  information;  (2) 
the  visiting  State  govenunent  scientist 
provides  written  assurance  that  he  or 
she  has  no  financial  interest  in  the 
regulated  indtistry  of  the  type  that 
would  preclude  participation  in  review 
of  the  matter  if  the  visiting  State 
government  scientist  were  subject  to 
FDA's  conflict  of  interest  rules;  and  (3) 
FDA  retains  physical  control  over  the 
information.  The  agency  believes  that 
these  safeguards  provide  sufficient 
protection  to  confidential  commercial 
and  trade  secret  information  in  FDA's 
possession.  The  agency  further  notes 
that  a  similar  regulation  has  existed  for 
visiting  foreign  government  scientists 
since  1993,  and  the  agency  has  not 
experienced  any  difficulties  or  problems 
with  confidential  commncial  or  trade 
secret  information  disclosed  to  visiting 
foreign  government  scientists. 


16.  One  comment  said  that  firms  that 
submitted  ccmfidential  conmercial 
infcHmation  riiould  have  the 
(^^Ktftunity  to  piuge  "highly 
ccmfidential"  infomation  before* 
disclosure  to  State  government  officials. 
The  comment  explained  that  this  would 
enable  firms  to  discuss  why  FDA  should 
not  release  certain  infraination  to  a  State 
government  official. 

The  agency  wishes  to  reassure 
regulated  films  about  its  concerns  for 
proprietary  information,  but  declines  to 
accept  the  comment's  suggestion.  While 
FDA  intends,  in  most  cases,  to  seek  a 
firm's  approval  before  disclosing 
confidential  ccunmercial  information, 
there  are  situations  where  it  would  be 
inappropriate  to  permit  firms  to  purge 
infonnation  before  its  release  to  State 
government  officials.  For  example,  if 
confidential  commercial  information  in 
a  marketing  application  indicated  that  a 
finn  might  have  engaged  in  fraud  or 
misrepresentation  that  violated  both 
State  and  Federal  laws,  the  agency 
might  want  to  notify  its  State 
government  coimterparts.  Permitting  a 
firm  to  purge  that  information  before  its 
release  to  a  State  government  official 
would  defeat  any  State  regulatory 
action.  Consequentiy,  the  agency 
declines  to  amend  the  final  nUe  as 
suggested  by  the  comment 

C.  Section  20.89 — Communications 
With  Foreign  Government  Officials 

17.  One  comment  &t>m  a  foreign 
government  official  supported  proposed 
§  20.89(d)  but  asked  whether  FDA 
would  protect  the  confidentiality  of 
nonpublic,  predecisional  dociunents 
provided  by  a  foreign  government. 

Section  20.89(d)  authorizes  the 
agency  to  disclose  and  to  receive 
nonpublic,  predecisional  documents  to 
or  from  foreign  government  officials. 
Under  §  20.89(d)(2).  such  dociunents 
would  not  be  made  available  to  all 
members  of  the  public.  Thus,  FDA 
would  maintain  the  confidentiality  of 
nonpublic,  predecisional  documents 
supplied  by  a  foreign  govenunent 
official.  The  basis  for  this  position  is 
explained  in  detail  in  the  preamble  to 
the  proposed  rule  (60  FR  5530  at  5536 
and  5538). 

18.  Four  comments  suggested  that 
FDA  either  permit  firms  that  submitted 
the  confidential  commercial  information 
to  purge  those  records  before  their 
release  or  to  decide  whether  release 
should  occur,  or  provide  simunaries  to 
firms  regarding  the  information 
disclosed  to  the  foreign  govenunent. 

The  agency  addressed  similar 
comments  when  it  issued  the  1993  final 
rule  permitting  FDA  to  disclose 
confidential  commercial  information  to 


foreign  government  officials.  The 
preamble  to  the  1993  final  rule  stated 
that:  (1)  Any  disclosure  would  be  on  a 
case-by-case  basis  under  assurances  (rf 
ctmtinuing  confidmtiality;  (2)  the 
agency  wUl.  in  most  drcumstanoes,  seek 
written  authorization  from  the  party 
submitting  the  confidential  commercial 
information  to  permit  disclosure;  and 
(3)  there  are  situaticms  where  it  would 
be  ini^propriate  to  require  consent  from 
a  party  that  submitted  confidential 
commercial  information.  (See  58  FR 
61598  at  61601.) 

The  same  rationale  appties  here.  FDA 
reiterates  that  the  final  rule  authcnizes 
disclosure  only  to  those  governments 
that  have  provided  written  assurances 
that  they  have  the  authority  to  protect 
confidential  commercial  infonnation 
and  nonpublic,  predecisional 
documents  from  public  disclosure  and 
that  they  will  not  disclose  such 
dociunents  or  information  without  the 
written  permission  of  the  sponsor  or 
written  confinnation  from  FDA  that  the 
information  or  documents  are  no  longer 
confidential.  Additionally,  in  most 
cases,  FDA  intends  to  seek  written 
consent  from  the  party  that  submitted 
the  confidential  commercial  infonnation 
before  disclosing  that  infonnation.  To 
permit  parties  to  purge  information 
would  lessen  the  utility  of  any 
information  provided  to  a  State  or 
foreign  govenunent  and  invite  such 
governments  to  withhold  information 
themselves. 

Requiring  FDA  to  give  parties 
summaries  of  infonnation  disclosed  to  a 
State  or  foreign  government  would  also 
be  inappropriate  or  unnecessary.  For 
example,  if  a  State  or  foreign 
government  were  considering  whether 
to  take  action  against  a  particular 
product,  requiring  FDA  to  provide  a 
summary  to  the  product's  manufacturer 
would  alert  a  violative  firm  of  the 
potential  enforcement  action.  In  an 
action  to  help  a  government  identify 
fraudulent  goods,  the  agency  might  wish 
to  provide  confidential  commercial 
infonnation  that  would  help  distingui^ 
legitimate  products  from  fraudulent 
ones;  in  such  a  scenario,  providing  a 
summary  to  the  product's  manufacturer 
would  be  worthless  because  the 
manufacturer  would  already  know  the 
information  that  was  the  basis  of  the 
summary.  Thus,  the  agency  declines  to 
accept  the  comments'  suggestions. 

19.  Proposed  §  20.89(dKl)(i)  would 
require,  as  a  condition  to  authorizing 
disclosure  of  confidential  commercial 
information  to  a  foreign  government 
official,  a  written  statement  from  the 
foreign  govenunent  establishing  its 
authority  to  protect  nonpublic 
documents  from  pubUc  disclosure  and  a 
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written  cdmxnitment  n(»t  to  disclose  any 
such  documents  withokit  FDA's  written 
ctmfinnation  that  the  infiumatian  was 
no  longer  ccmfidential^  One  comment 
would  limit  disclosure^  to  foreign 
govonment  officials  witose  countries 
"can  reasooably  be  ex{|ected  to  maintain 
confidmtia^ity  and  palJBnt  protection  at 
the  level  acceptable  lutder  U.S. 
intelle(^jal  property  {^itection 
agreements  with  foreign  nations."  If  the 
agency  could  not  detennine  whether  the 
foreign  coimtry  offsreq  "acceptable" 
protection,  the  comment  said  that  FDA 
should  be  required  to  consult  the  firm 
that  si^mitted  the  confidential 
commercial  infoimaticn  regarding  that 
firm's  pri(H'  experiencei  with  intellectxial 
propMty  protection  in  the  foreign 
country. 

Although  this  ccnnm^t  pertains  to 
the  rulemaking  oanpl^ted  in  1993 
rather  than  the  present  final  n^  and  is 
outside  the  scope  of  this  rulemaking,  the 
agency  considered  similar  comments  in 
1993  when  it  issued  a  final  rule 
authorizing  the  diacloi|ure  of 
confidmtiid  commerd^  infcamation  to 
foreign  government  o^dals.  The 
comments  asked  FDA  \o  restrict 
disclosiues  to  countries  with  similar 
product  approval  processes  or  to  list 
foreign  governments  "that  have  been 
designated  as  appropr^te  for  the 
sharing  of  confidential  information." 
(See  58  FR  61598  at  61IB02.)  The  agency 
declined  to  accept  the  comments' 
recommendations,  stating  that  a  list  of 
foreign  countries  would  not  be  useful, 
repeating  that  disclosiires  were  subject 
to  certain  safeguards,  4nd  stating  that, 
"in  every  case  disclo8i)re  is  at  the 
discretion  of  the  agen<^  and  cannot  be 
automatic  for  any  country."  Id.  The 
same  rationale  appliesihere.  FDA  will 
decide,  on  a  case-by-c4se  basis,  whether 
to  disclose  confidential  commercial 
information  to  a  foreida  government 
and,  in  most  cases,  will  seek  written 
permission  from  the  ptity  that 
submitted  the  confidential  commercial 
information.  Given  these  safeguards, 
there  is  no  need  to  establish  a  list  of 
coimtries  that  would  protect  intellectual 
property  to  an  "acceptable"  or 
"appropriate"  level.  AJdditionally, 
because  most  disclosures  would  be 
preceded  by  written  a|>proval  from  the 
party  submitting  the  confidential 
commercial  information,  there  is  no 
need  to  amend  the  fin^l  rule  to  require 
prior  consultation  witb  the  party  that 
submitted  the  confidential  commercial 
information. 

20.  Chie  comment  s^d  that  proposed 
§  20.89  would  delay  public  puticipation 
in  reviewing  or  commenting  on 
predecisional  docimietits  and  permit 
public  comment  "onlt  after  the  agency 


has  more  invested  in  its  own 
viewpoint."   • 

The  agency  disagrees  with  the 
comment.  The  agency  believes  that 
exchanges  of  nonpubhc.  predecisional 
documents  with  State  and  foreign 
government  officials  will  neither 
significantly  delay  public  review  of 
such  docxunents  nor  make  any  public 
review  less  meaningful.  FDA  will  be  just 
as  intei'ested  in  hearing  what  the  public 
thinks  about  a  proposal,  whether  or  not 
that  proposal  was  previously  shared 
with  a  regulatory  counterpart.  Nor  will 
the  agency's  obligation  to  consider  or 
respond  to  public  comments  in  any  way 
diminish  because  of  this  rule. 

FDA  stresses  that  the  purpose  behind 
exchanging  nonpublic,  predecisional 
documents  is  not  to  diininish  the  role  of 
any  participant  in  rulemaking,  but  to 
enhance  Federal-State  uniformity  and 
facilitate  global  harmonization  of 
regulatory  requirements.  Although  FDA 
often  considers  State  or  foreign 
regulatory  requirements  when  drafting 
its  own  predecisional  documents, 
mutual  exchanges  between  FDA  and  a 
State  or  foreign  government  will  enable 
refinements  in  the  documents  to 
accoimt  for  new  requirements  or 
developments.  The  agency  believes  that, 
in  most  cases,  the  changes  that  would  be 
made  would  probably  be  minor 
technical  adjustments  or  revisions  to  a 
document  before  publication  or  release, 
but,  in  any  event,  there  should  be  no 
significant  delay  in  publication  for 
general  review  and  comment. 

The  final  rule  also  promotes 
efficiency  during  any  public  review 
period.  Mutual  exchanges  between  FDA 
and  State  or  foreign  governments  should 
result  in  docmnents  that  reflect  greater 
consideration  of  State  at  foreign 
requirements  and  resources,  thereby 
reducing  the  possibility  that  the  agency 
would  have  to  substantially  revise  or 
even  repropose  a  proposed  regulatory 
approach  due  to  an  inconsistent  or 
conflicting  State  or  foreign  requirement 
identified  by  comments  submitted 
during  a  comment  period.  For  example, 
providing  a  nonpublic,  predecision^ 
document  to  State  governments  could 
alert  FDA  that  its  proposed  enforcement 
scheme  would  overly  burden  State 
resources;  FDA  could  then  revise  the 
enforcement  scheme  and  publish  or 
release  a  document  that  contained  the 
revited  enforcement  scheme.  FDA  also 
reiterates  that  any  document  that  it 
publishes  in  the  Federal  Register  will 
inform  the  public  of  any  information 
frt)m  State  or  foreign  government 
officials  that  affected  the  document  and 
provide  an  opportimity  for  public 
commenL 


In  contrast,  if  FDA  cannot  exchange  a 
nonpublic,  predecisional  documents 
with  State  govwnments.  the  agency  may 
publish  a  document  proposing  an 
enforcement  scheme  that  places 
imrealistic  burdens  on  State 
governments,  await  comments,  publish 
a  second'document  proposing  a  revised 
enforcement  scheme,  await  comments 
again,  and  then  issue  a  final  document 
Under  this  scenario,  public 
participation  might  occur  earlier,  but 
final  action  on  the  initiative  would 
occur  later,  with  attendant  delays  to  the 
program  in  question  and  waste  of  public 
resources. 

m.  Description  of  the  Final  Rule 

Section  20.88(d)  of  the  final  rule 
authorizes  FDA  to  disclose  confidential 
commercial  information  submitted  to 
FDA  or  incorporated  into  FDA-piepared 
records  to  State  government  officials  as 
pari  of  cooperative  law  enforcement  or 
regulatory  efforts,  provided  that:  (1)  The 
State  government  agency  has  provided  a 
written  statement  establishing  its 
authority  to  protect  the  information 
from  public  disclosure  and  has  provided 
a  written  commitment  not  to  disclose 
such  information  without  the  sponsor's 
written  permission  or  written 
confirmation  from  FDA  that  the 
informaticai  is  no  longer  confidential; 
and  (2)  FDA  has  determined  that  the 
sponsor  has  consented,  in  writing,  to 
disclosure,  disclostire  would  be  in  the 
interest  of  public  health,  or  disclosure 
would  be  to  a  visiting  State  scientist, 
subject  to  certain  additional  conditions 
(such  as  a  written  asstuance  that  the 
visiting  State  scientist  has  no  financial 
interest  in  the  regulated  indiistry  that 
would  preclude  him  or  her  from 
participating  in  the  matter  tmder 
review).  Information  exchanged  under 
§  20.88(d)  would  not  be  available  to  the 
public. 

Sections  20.88(e)  and  20.89(d)  permit 
the  agency  to  disclose  or  to  receive 
nonpublic,  predecisional  documents  to 
or  from  State  or  foreign  government 
officials  as  part  of  efforts  to  improve 
intergovernmental  cooperation  and 
imiformity  or  to  implement 
intergovernmental  agreements.  The 
disclosiue  or  receipt  of  nonpublic, 
predecisional  dociiments  is  subject  to 
two  conditions:  (1)  The  State  or  foreign 
government  agency  has  provided  a 
written  statement  establishing  its 
authority  to  protect  nonpublic 
dociunents  bom.  public  disclosure  and 
has  provided  a  written  commitment  not 
to  disclose  such  documents  without 
FDA's  written  confirmation  that  the 
information  no  longer  has  nonpublic 
status;  and  (2)  the  agency  has 
determined  that  exchange  is  reasonably 


necessary  to  cooperative  regulatory 
activities  or  to  improve  Federal-State 
uniformity  or  to  facilitate  international 
harmonization  of  regulatory 
requirements.  Information  exchanged 
under  §§  20.88(e]  or  20.89(d)  will  not  be 
available  to  the  public. 

IV.  Environmental  Impact 

The  agmcy  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analjrsis  of  Impacts 

FDA  has  examined  the  Impacts  of  the 
•  final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  &e  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  final  rule  promotes 
harmonized  regulatory  requirements, 
nationally  and  internationally,  thereby 
reducing  disparate  regulatory 
requirements,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
imder  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

List  of  Subjects  in  21  CFR  Part  20 

Confidential  business  information, 
Courts,  Freedom  of  information. 
Government  employees. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  20  is 
amended  as  follows: 

PART  20-PUBLlC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  is  revised  to  read  as  follows: 


Authority:  Sees.  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321-393);  sees.  301,  302,  303,  307,  310,  311, 
351.  352,  354-360F,  361.  362,  1701-1706, 
2101  of  the  Public  Health  Service  Act  (42 
U.S.C  241,  242,  242a,  2421.  242n,  243,  262, 
263,  263b-263n,  264,  265,  300u-300u-5, 
300aa-l);  5  U.S.C.  552;  18  U.S.C.  1905;  19 
U.S.C  2531-2582:  21  U.S.C.  1401-1403. 

2.  Section  20.88  is  amended  by 
adding  new  paragraphs  (d)  and  (e)  to  - 
read  as  follows: 

§20.88   Communicstions  with  State  and 
local  government  officials. 

•        •        *        •        • 

(d)(1)  The  Commissioner  of  Food  and 
Drugs,  or  any  other  officer  or  employee 
of  the  Food  and  Drug  Administration 
whom  the  Commissioner  may  designate 
to  act  on  his  or  her  behalf  for  the 
purpose,  may  authorize  the  disclosure 
of  confidential  commercial  information 
submitted  to  the  Food  and  Drug 
Administration,  or  incorporated  into 
agency-prepared  records,  to  State 
government  officials  as  part  of 
cooperative  law  enforcement  or 
regulatory  efforts,  provided  that: 

(i)  The  State  government  agency  has 
provided  both  a  written  statement 
establishing  its  authority  to  protect 
confidential  commercial  information 
bom  public  disclosure  and  a  written 
commitment  not  to  disclose  any  such 
information  provided  without  the 
written  permission  of  the  sponsor  or 
written  confirmation  by  the  Food  and 
Drug  Administration  that  the 
information  no  longer  has  confidential 
status;  and 

(ii)  The  Commissioner  of  Food  and 
Drugs  or  the  Commissioner's  designee 
makes  one  or  more  of  the  following 
determinations: 

(A)  The  sponsor  of  the  product 
application  has  provided  vmtten 
authorization  for  the  disclosure; 

(B)  Disclosure  would  be  in  the  interest 
of  public  health  by  reason  of  the  State 
government's  possessing  information 
concerning  the  safety,  effectiveness,  or 
quality  of  a  product  or  information 
concerning  an  investigation,  or  by 
reason  of  the  State  government  being 
able  to  exercise  its  regulatory  authority 
more  expeditiously  than  the  Food  and 
Drug  Achninistration;  or 

(C)  The  disclosure  is  to  a  State 
government  scientist  visiting  the  Food 
and  Drug  Administration  on  the 
agency's  premises^s  part  of  a  joint 
review  or  long-term  cooperative  training 
effort  authorized  under  section  708  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  the  review  is  in  the  interest 
of  public  health,  the  Food  and  Drug 
Ackninistration  retains  physical  control 
over  the  information,  the  Food  and  Drug 


Administration  requires  the  visiting 
State  government  scientist  to  sign  a 
written  commitment  to  protect  the 
confidentiality  of  the  information,  and 
the  visiting  State  government  scientist 
provides  a  written  assurance  that  he  or 
she  has  no  financial  interest  in  the 
regulated  industry  of  the  type  that 
would  preclude  participation  in  the 
review  of  the  matter  if  the  individual 
were  subject  to  the  conflict  of  interest 
rules  applicable  to  the  Food  and  Drug 
Administration  advisory  committee 
members  under  §  14.80(b)(1)  of  this 
chapter.  Subject  to  all  the  foregoing 
conditions,  a  visiting  State  government 
scientist  may  have  access  to  trade  secret 
information,  entitled  to  protection 
under  section  301  (j)  of  the  act,  in  those 
cases  where  such  disclosures  would  be 
a  necessary  part  of  the  joint  review  or 
training. 

(2)  ^cept  as  provided  under 
paragraph  (d){l)(ii)(C)  of  this  section, 
this  provision  does  not  authorize  the 
disclosure  to  State  government  officials 
of  trade  secret  information  concerning 
manufacturing  methods  and  processes 
prohibited  from  disclosure  by  section 
301(j)  of  the  act,  unless  pursuant  to  an 
express  written  authorization  provided 
by  the  submitter  of  the  information. 

(3)  Any  disclosure  under  this  section 
of  information  submitted  to  the  Food 
and  Drug  Administration  or 
incorporated  into  agency-prepared 
records  does  not  invoke  the  rule 
established  in  §  20.21  that  such  records 
shall  be  made  available  to  all  members 
of  the  public. 

(e)(1)  The  Deputy  Commissioner  for 
Policy,  or  any  other  officer  or  employee 
of  the  Food  and  Drug  Administration 
whom  the  Deputy  Commissioner  for 
Pohcy  may  designate  to  act  on  his  or  her 
behalf  for  the  purpose,  may  authorize 
the  disclosure  to,  or  receipt  from,  an 
official  of  a  State  government  agency  of 
nonpublic,  predecisional  docimients 
concerning  the  Food  and  Drug 
Administration's  or  the  other 
govenmient  agency's  regulations  or 
other  regulatory  requirements,  or  other 
nonpublic  information  relevant  to  either 
agency's  activities,  as  part  of  efforts  to 
improve  Federal-State  uniformity, 
cooperative  regulatory  activities,  or 
implementation  of  Federal-State 
agreements,  provided  that: 

(i)  The  State  government  agency  has 
provided  both  a  written  statement 
establishing  its  authority  to  protect  such 
nonpublic  documents  from  public 
disclosure  and  a  written  commitment 
not  to  disclose  any  such  docimients 
provided  without  the  written 
confirmation  by  the  Food  and  Drug 
Administration  that  the  docimients  no 
longer  have  nonpublic  status;  and 
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(ii)  The  Deputy  Gommisnoner  for 
Policy  or  tke  Deputy  Ccxninissioner  lor 
Poliqr's  dmignee  ijakes  the 
detenninetkm  that  the  exdiange  is 
reMenri>ly  necessvy  to  imim>ve 
Fedenl-State  imifoniiity.  coopnative 
regulatory  activities,  or  imphonentation 
of  Fedml-State  agnemmts. 

(2)  Any  ocdumge  under  this  section 
of  n<»ipublic  docui^ents  does  not 
invoke  dbe  rule  estAbUshed  at  §  20.21 
that  such  recrads  shall  be  made 
available  to  all  menbers  of  the  public. 

(3)  For  purpoaes  of  this  para^aph.  the 
twm  "official  of  a  State  government 
agency"  includes,  but  is  not  limited  to, 
an  agent  contracted  by  the  State 
government,  and  an  employee  of  an 
organizaticHi  of  State  officials  having 
re8p<»isibility  to  facilitate 
hanntHiizaticMi  of  State  standards  and 
requirements  in  FDA's  areas  of 
responsibility.  For  Such  officials,  the 
statement  and  comlnitment  required  by 
paragraph  (e)(l)(i)  ef  this  section  shall 
be  i»ovided  by  both  the  organization 
and  the  individual. 

3.  Section  20.89  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows:  I 

f2aw   Comrainlcilions^ 


UMI 


(dKl)  The  Deputy  Commissioner  for 
FoUcy,  or  any  other  officer  or  employee 
of  the  Food  and  Drug  Administration 
whom  the  Deputy  Commissions  for 
Policy  may  designate  to  act  on  his  or  her 
behalf  for  the  purpose,  may  authorize 
the  disclosure  to.  or  receipt  from,  an 
official  of  a  foreign  government  agency 
of  nonpublic  predecisional  documents 
concerning  the  Food  and  Drug 
Administration's  or  the  other 
government  agency's  regulations  or 
other  regulatcny  requirements,  at  other 
nonpubUc  information  relevant  to  either 
agency's  activities,  as  part  of 
cooperative  efforts  to  facilitate  global 
harmonization  of  regulatory 
requirements,  cooperative  regulatory 
activities,  or  implementation  of 
international  agreements,  provided  that: 

(i)  The  foreign  government  agency  has 
inovided  both  a  written  statement 
establishing  its  authority  to  protect  such 
nonpublic  documents  from  public 
disclosure  and  a  written  commitment 
not  to  disclose  any  such  documents 
provided  without  the  written 
confirmation  by  the  Food  and  Drt^ 
Administration  that  the  documoits  no 
longer  have  nonpublic  status;  and 

(ii)  The  Deputy  Qnnmissioner  for 
Policy  or  the  Deputy  Commissioner  for 
Policy's  designee  makes  the 


determination  that  the  exchange  is 
reasonably  necessary  to  facilitate  global^. 
harmonizaticHi  of  regulatory 
requirements,  coc^rative  regulatory 
M:tivities,  or  implementation  of 
intnnational  agreements. 

(2)  Any  exchange  under  this  section 
of  nonpublic  documents  does  not 
invoke  the  rule  established  in  §  20.21 
that  such  records  shall  be  made 
available  to  all  members  of  the  public. 

(3)  For  purposes  of  this  paragraph,  the 
term  "official  of  a  foreign  government 
agency"  includes,  but  is  not  limited  to. 
an  agent  contracted  by  the  foreign 
government,  and  an  employee  of  an 
international  organizaticm  having 
responsibility  to  facilitate  global 
harmonization  of  standards  and 
requirements  in  FDA's  areas  of 
responsibility.  For  such  officials,  the 
statement  and  commitment  required  by 
paragraph  (d)(l)(i)  of  this  section  shall 
be  provided  by  both  the  organization 
and  the  individual. 

Dated:  November  30, 1995. 
WUliaa^B.Schuhz. 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  95-29904  Filed  12-7-95;  8:46  am] 
■ajJNQ  CODE  41fl».«1-F 
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OEPARTMEHT  0#  HEALTH  AND 
HUMAN  8ERVICBB 

Pood  and  Drag  Administration 
(DoehMNo.96D-09^ 

AdvartMno  and  promotion;  Draft 
QuidancM;  Rapu^Ocation 

NolK  This  documfnt  was  origiiially 
^  published  at  80  FR  02471.  Wednesday, 
DaconbCT  6, 1995.  Certain  text  in  the 
guidances  wen  iaad|vertently  omitted.  Vot 
the  convenience  of  the  reador,  the  document 
is  being  republishedjin  ito  entirety. 
AQENCY:  Food  and|  Drug  Admkistration, 
HHS. 
ACTION:  Notice. 


SUMMARY:  The  Fodd  and  Drug 
AdminifltntiiHi  (Ft)A)  is  publishing  two 
draft  guidance  documents  entitled 
"Guidance  to  Industry  on  Dissemination 
of  Reprints  of  Cert^  Published. 
CM^nal  Data"  an4  "Guidance  for 
bidustry  Funded  tKsseminaticm  of 
ReCsrenee  Texts. "  These  draft  guidances 
are  related  to  the  dissemination,  by 
sponsors  of  huma|i  and  animal  drugs, 
medical  devices,  «nd  biological 
products,  of  certain  reprints  of  journal 
articles  discussing  FDA-approved 
products,  and  refsenoe  texts  (medical 
textbooks  and  coiapendia).  The  draft 
guidances  describe  circumstances  under 
whidi  the  agency  Would  exercise  its 
discretion  to  allow  the  dissemination  of 
these  reprints  and  reference  texts  to 
health  care  profiss^onals. 
DATES:  Wiitteo  coinments  by  January  5, 
1996. 


I:  Submit  written  comments 
on  the  draft  guidance  dociunents  to  the 
Doclcets  Manaaement  Branch  (HFA- 
305),  Food  and  Ooug  Administration. 
12420  PaiUawn  dr.,  nn.  1-23. 
Rockville,  MD  20957,  or  FAX  at  301- 
594-3215. 

FOR  FURTHER  MFORttATION  CONTACT:  Qisa 
B.  G.  BemsteiB,  GfBce  of  Policy  (HF- 
23),  Food  and  Dn^  Administration, 
5600  Fishers  Lane,  rm.  15-74,  Rockville. 
MD  20857,  301-627-3380,  or  via 
internet  at  IBem89BA)angate.fda.gov. 
SUPPLEMENTARY  WFORMATION:  Health 
care  professionals  have  always  been 
able  to  obtain,  from  a  number  of 
different  sources,  {journal  articles  and 
reference  texts  (i.e.,  medical  textbooks 
and  compendia),  that  discuss  human 
and  animal  drugs,  medical  devices,  and 
biological  products.  These  journal 
articles  and  reference  texts  are 
commercially  avaHlable  and  may  be 
obtained  from  publishers,  libraries,  on- 
line data  bases,  celleagues,  bookstores, 
companies  upon  request,  or  other 
sources.  Sponsors  of  human  and  animal 
drugs,  medical  devices,  and  biological 


products  frequently  have  e^qpressed  a 
desire  to  disseminate  reprints  of  journal 
articles  and  reference  texts  to  health 
care  professionals. 

FDA  traditionally  has  takm  the 
position  that  sponsors  who  wish  to 
distribute  articles  and  reference  texts 
containing  information  that  is 
inconsistent  with  the  FDA-approved 
labeling  for  a  product  may  be  in  conflict 
with  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  implementing 
regulations.  The  agency's  position  is 
based  on  its  mission  to  help  ensure  the 
safety  and  efficacy  of  human  and  animal 
drugs,  medical  devices,  and  biological 
products.  Sponsors  seeking  approval  or 
clearance  to  market  these  prmlucts  must 
demonstrate  to  FDA  that  the  products 
are  safe  and  effective  for  their  intmded 
use(s).  Permitting  sponsors  to  freely 
disseminate  information  that  is 
inconsistent  with  the  FDA-apjffoved  or 
cleared  tise(s)  would  diminish  the 
incentive  for  sponsors  to  perform  the 
clinical  studies  which  are  necessary  to 
verify  that  the  product  is  safe  and 
effective  for  the  unapproved  use. 
Fuirthermore,  information  disseminated 
by  a  biased  source  may  have  a  greater 
potential  to  mislead  the  health  care 
professional 

FDA  believes  that  journal  articles  and 
reference  texts  are  often  useful  to  health 
care  professionals.  Accordingly,  the 
agency  has  reviewed  its  polides  to 
determine  if  modifications  can  be  made 
without  jeopardizing  the  integrity  of  the 
statutorily  mandated  standara  thiat 
marketed  drugs  be  safe  and  efiiective  and 
have  adequate  directions  for  their 
intended  U8e(s).  After  careful  review, 
the  agency  is  proposing  to  modify  two 
of  its  policies  at  this  time. 

Fir^  under  erne  proposed  draft 
guidance,  the  agency  would  allow 
sponsors  to  disseminate,  under  ceitain 
dicumstances.  journal  articles  that 
report  the  results  of  well-controlled 
studies,  provided  they  represent  the 
peer-reviewed,  pubtished  version  of 
(Higinal  efficacy  trials  used  to  support 
approval,  Ucensxue,  or  clearance. 
Second,  under  the  other  proposed  draft 
guidance,  the  agency  would  allow 
sponsors  to  disseminate,  imder  certain 
circiunstances,  reference  texts  that 
disctiss  hiunan  or  animal  drugs,  medical 
devices,  or  biological  products.  FDA  has 
prepared  two  draft  guidance  docujnents 
describing  the  proposed  circumstances 
under  which  the  agency  would  exercise 
its  discretion  regarding  the 
dissemination  of  these  materials  by 
sponsors. 

FDA  is  particularly  interested  in 
receiving  comments  on  whether  the 
reprints  discussed  in  the  "Guidance  to 
Industry  on  Dissemination  of  Reprints 


of  Certain  Published,  Original  Data" 
should  be  from  "peer-reviewed" 
journals.  If  so,  please  comment  on  what 
constitutes  a  "peer-reviewed"  journal 
and  what  benefits  would  be  afforded  if 
these^ reprints  are  from  "peer-reviewed" 
journals. 

Interested  persons  may,  on  or  before 
January  5, 1996,  submit  to  the  Dockets 
Management  Branch  (address  and  FAX 
number  above)  written  ccunments  on  the 
draft  guidance  documents.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  ntmiber  found  in 
brackets  in  the  heading  of  this 
document.  The  draft  guidance 
dociunents  and  received  comments  are 
available  for  public  examination  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  texts  of  the  draft  guidance 
documents  follow: 

Guidance  to  Industry  on  DIrweiiiiiietien  of 
Rqirints  of  Certain  Pubiisbed,  Original 
DaU> 

L  Purpoee  of  Gaidancw 

Sponsors  frequendy  want  to  disseminate 
reprints  of  articles  reporting  the  results  of  the 
effectiveness  trials  that  have  been  relied  on 
by  FDA  in  its  approval  or  clearance  of  a  drug, 
device,  or  biologic  product.  However,  such 
articles  may  contain  effectiveness  rates,  data, 
analyses,  uses,  regimens,  or  other 
infannation  that  is  different  from  the 
approved  labeling,  and  might,  if 
disseminated  by  the  sponsor,  be  considered 
violative  promotional  activities. 

Nonetheless,  the  agbncy  intends  to  allow 
the  dissemination  of  reprints  of  articles  that 
represent  the  peer-reviewed,  published 
version  of  original  efficacy  trials,  under  the 
dnnuistances  described  in  section  TL  below. 

n.  Circimistaaoas  tar  Diaseminatiiu  of 
Certain  Journal  Articles  Discuasing  FDA- 

1.  The  principal  subject  of  the  article 
sliould  be  the  use(s)  or  indication(8)  that  has 
been  approved  by  FDA.  The  article  should  be 
published  in  accordance  with  the  regular 
peer-review  procedure  of  the  journal  in 
which  it  is  published,  and  the  article  reports 
the  original  study  that  was  represented  by  the 
sponsor,  sulmitted  to  FDA,  and  accepted  by 
the  agency  as  one  of  the  adequate  and  well 
controlled  studies  providing  evidence  of 
effectiveness.  In  the  case  of  a  medical  device. 
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■This  guidance  does  not  apply  to  reprints  of 
articles  that  discuss  the  specific  prohibited  uses  of 
animal  drugs  listed  in  the  FDA,  Canter  for 
VMerinary  Medicine  Compliance  Policy  Guide 
7125.06  or  tBe  Animal  Meidicinal  Drug  Use 
Clarification  Act  implementing  regulations. 
Altiioagh  this  guidance  does  not  create  or  confer 
any  rights  on  any  person  and  does  not  operate  to 
bind  FDA  in  any  way,  it  does  represent  the  agency's 
current  thinking  on  the  dissemination  of  reprints  of 
certain  published,  original  data.  The  agency  will 
consider  individual  circumstances  on  a  case-by- 
case  basis. 


this  guidance  also  applies  to  studies  that 
were  otherwise  represented  by  the  sponsor, 
submitted  to  the  agency,  and  accepted  by  the 
agency  as  valid  and  material  evidence  of 
safety  or  effectiveness  in  lieu  of  adequate  and 
well  controlled  studies; 

2.  The  reprint  should  be  from  a  bona  fide 
pecnr-reviewed  journal.  A  bona  fide  peer- 
reviewed  journal  is  a  journal  that  utilizes 
experts  to  review  and  objectively  select, 
reject,  or  provide  comments  about  proposed 
articles.  Such  experts  should  have 
demonstrated  expertise  in  the  subject  of  the 
article  under  review,  and  be  independent 
from  the  journal; 

3.  If  the  article  contains  effectiveness  rates, 
datar  analyses,  uses,  regimens,  or  other 
information  that  is  different  from  approved 
labeling,  the  reprint  should  prominently  state 
the  difiisrenceCs),  with  specificity,  on  the  fece 
of  the  reprint.  One  acceptable  means  of 
achieving  the  appropriate  prominence  for 
this  statement  is  to  permanently  affix  to  the 
reprint  a  sticker  stating  the  di^rences;  and 

4.  The  reprint  should  disclose  all  material 
facts  and  should  not  be  false  or  misleading. 

Gaidaace  fiw  Indastiy  Fnaded 
IWisewiinBlioa  af  KafBrance  Texts* 


LPinpoaeefGuidaiin 

Sponsors  have  also  expressed  a  desire  to 
disseminate  reference  texts,  i.e.,  medical 
texttxMks  and  compendia,  to  health  care 


'Although  this  guidance  does  not  create  or  confer 
any  rights,  on  any  person,  and  does  not  operate  to 
bind  FDA  in  any  way,  it  does  represent  the  agency's 
current  thinking  on  industry  funded  disaemination 
of  raCsrence  texts.  Although  FDA  believes  that  this 
guidance  encompasses  the  vast  majority  of 
reference  texts,  the  agency  will  consider,  on  a  case- 
by<ase  basis,  reference  texts  tliat  do  not  foil  within 
the  parameters  of  this  guidance  document.  This 
guidance  does  not  apply  to  textbooks  or  compendia 
that  discuss  the  specific  prohibited  uses  or  animal 
drugs  listed  in  the  Center  for  Veterinary  Medicine 
Compliance  Policy  Guide  7125.06  or  the  Animal 
Medicinal  Drug  Use  Clarification  Act  implementing 
regulations. 


professionals.  These  texts  typically  discuss  a 
wide  range  of  medical  diagnoees  and 
treatments,  including  drug  product 
utilization,  surgical  techniques,  and  other 
medical  topics.  FDA  recognizes  that  such 
texts  are  often  useful  to  clinicians  in  the 
practice  of  medicine. 

Reference  texts  often  contain  information 
about  the  use  of  drugs,  devices,  or  biologic 
products  in  the  treatment,  diagnosis,  or 
prevention  of  disease  that  may  not  be 
consistent  with  the  I^A-approved  labeling 
for  the  products  (e.g.,  discussion  of 
unapproved  uses).  FDA  recognizes,  however, 
that  many  textbooks  do  not  necessarily 
highlight  a  particular  drug  or  device 
manufecturers  products.  In  such  instances, 
industry's  desire  to  disseminate  these 
reference  texts  may  be  in  conflict  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (the 
act)  and  implementing  regulations.^ 

Nonetheless,  FDA  intends  to  permit  the 
distribution  of  sound,  authoritative  materials 
that  are  written,  published,  and  disseminated 
independent  of  the  commercial  interest  of  a 
sponsoring  company  and  are  not  felse  nor 
misleading.  FDA,  therefore,  intends  to  allow 
the  dissemination  by  sponsors  of  reference 
texts  that  discuss  hiunan  or  animal  drug, 
device,  or  biologic  prcxiucts,  tmder  the 
cirgpistances  described  in  section  11.  below. 

n.  Orcumsf anoes  for  Disaemination  of 
Keferenoe  Textiboolcs 

1.  The  reference  text  should  not  have  been 
written,  edited,  excerpted,  or  published 
specifically  for,  or  at  the  request  of,  a  drug, 
device,  or  biologic  firm  (see  discussion 
below); 


'Printed  materials,  such  as  medical  textbooks  and 
compendia,  which  supplement,  explain,  or  are 
textually  related  to  a  regulated  product  are 
considered  labeling  for  that  product  when 
disseminated  by  or  on  behalf  of  the  manufacturer, 
packer,  or  distributor  of  the  product.  See  section 
201(m)  of  the  act  (21  U.S.C.  321(m))  and  JConfe/ V. 
UnHed  States.  338  U.S.  345,  350  (1946). 


2.  The  content  of  the  reference  text  should 
not  have  been  revie%rad,  edited,  or 
significantly  influenced  by  a  drug,  device,  or 
biologic  firm,  or  agent  thereof  (see  discussion 
below); 

3.  The  reference  text  should  not  be 
distributed  only  or  primarily  through  drug, 
device,  or  biologic  firms  (e.g.,  it  should  be 
generally  available  for  sale  in  bookstores  or 
other  distribution  channels  where  similar 
books  are  normally  available); 

4.  The  reference  text  should  not  focus 
primarily  on  any  particular  drug(s),  device(8), 
or  biologic(s)  of  the  disseminating  company, 
nor  should  it  have  a  significant  focus  on 
imapproved  uses  of  the  dnig(s),  device{8),  or 
biologic(s)  marketed  or  under  investigation 
by  the  firm  supporting  the  dissemination  of 
the  text;  and 

5.  Specific  product  information  (other  than 
the  approved  package  insert)  should  not  be 
physically  appended  to  the  reference  text 

The  agency  recognizes  that  there  are 
some  useful  reference  texts  that  are 
written,  edited,  or  published  by  a 
sponsor  or  agent  of  the  sponsor.  In  these 
instances,  FDA  intends  to  allow  the 
distribution  of  a  reference  text  under  the 
dromtstances  described  in  paragraphs  3 
through  5  above,  when  the  authorship, 
editing,  and  pubUshing  of  the  reference 
text  results  in  the  presentation 
of  a  balanced  perspective  of  the  subject 
matter.  Typically,  this  would  be 
evidenced  by  an  authorship  and 
editorial  process  that  fosters  input  bom 
a  relatively  wide  spectrum  bf  sources 
and  that  allows  for  information  from  all 
sources  to  be  considered. 

Dated:  December  6, 1995. 
William  K.  HubtMrd, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  95-30169  Filed  12-7-95;  10:42  ami 
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Presidential  Documents 


Proclamation  6856  of  December  6,  1995 

National  Pearl  Harbor  Remembrance  Day,  1995 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

America's  involvement  in  World  War  II  began  54  years  ago  as  dawn  was 
shattered  by  a  surprise  attack  on  our  forces  stationed  at  Pearl  Harbor,  Hawaii. 
In  the  words  of  President  Franklin  Delano  Roosevelt,  "December  7,  1941— 
a  date  which  will  live  in  infamy"  began  at  7:55  a.m.  when  Japan  launched 
an  offensive  to  destroy  the  United  States  Pacific  Fleet.  The  losses  suffered 
that  day  shocked  our  Nation  with  the  realization  that  American  soil  was 
not  immune  to  the  ravages  of  war— at  the  end  of  the  attack,  more  than 
3,000  Americans  were  dead,  missing,  or  wounded.  We  resolved  to  boldly 
defend  our  shores  against  further  devastation.  Just  4  years  later,  the  same 
fleet  that  the  Japanese  had  attempted  to  destroy  at  Pearl  Harbor  sailed 
triiunphantly  into  Tokyo  Bay, 

The  attack  of  Pearl  Harbor  marked  the  beginning  of  America's  total  mobiliza- 
tion against  a  common  enemy,  and  the  United  States  soon  became  the 
world's  "Arsenal  of  Democracy."  Citizens  worked  together  toward  a  common 
goal  as  the  "We  Can  Do  It"  attitude  spread  across  the  country.  The  landscape 
of  American  business  was  forever  changed  as  over  19  million  women  and 
many  minority  workers  took  high-skill  jobs  to  contribute  to  the  war  effort. 

The  courageous  veterans  who  fought  selflessly  to  bring  an  end  to  the  war 
in  the  Pacific  deserve  our  highest  respect  and  our  most  profound  gratitude. 
Today  we  honor  the  sacrifices  that  led  to  the  ultimate  victory— the  triumph 
of  freedom  over  tyranny.  We  also  pay  tribute  to  the  families  who  contributed 
so  much  with  their  support,  sacrifices,  and  prayers  from  the  home  front. 
A  grateful  Nation  will  long  remember  those  who  came  home  and  those 
who  did  not. 

In  the  post-Cold  War  era,  it  is  vital  that  we  pass  along  the  lessons  learned 
from  Pearl  Harbor  to  a  new  generation  of  Americans.  We  must  never  allow 
our  country  to  be  unprepared,  and  we  must  never  again  isolate  ourselves 
from  the  problems  of  the  world.  This  is  the  legacy  we  leave  to  our  young 
people,  and  it  is  our  responsibility  to  continue  to  teach  them  those  lessons. 
By  doing  so,  we  reaffirm  the  values  of  democracy,  freedom,  and  leadership 
that  have  made  America  great. 

The  Congress,  by  Public  Law  103-308,  has  designated  December  7,  1995, 
as  "National  Pearl  Harbor  Remembrance  Day," 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  7,  1995,  as  National  Pearl  Harbor 
Remembrance  Day.  I  urge  all  Americans  to  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities  in  honor  of  the  Americans  who  served 
at  Pearl  Harbor.  I  also  ask  all  Federal  departments  and  agencies,  organizations, 
and  individuals  to  fly  the  flag  of  the  United  States  at  half-staff  on  this 
day  in  honor  of  those  Americans  who  died  as  a  result  of  the  attack  on 
Pearl  Harbor. 
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IN  Witness  whereof,  I  have  hereunto  set  my  hand  this  sixth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 


OOOlU^CllAXAOiUwdk^ 


[FR  Doc.  95-30209 
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Memorandum  of  December  6,  1995 

Delegation  of  Autiiority  Under  Section  321(c)  of  tiie  North 
American  Free  Trade  Agreement  Implementation  Act 

Memorandum  for  the  United  States  trade  Representative 

By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution 
and  laws  of  the  United  States,  including  section  301  of  title  3  of  the  United 
States  Code,  I  hereby  delegate  to  the  United  States  Trade  Representative 
(USTR)  the  powers  vested  in  the  President  by  section  321(c)  of  the  North 
American  Free  Trade  Agreement  Implementation  Act  (19  U.S.C.  3391(c)) 
with  respect  to  the  tariff  rate  quotas  for  tomatoes. 

In  carrying  out  this  authority,  USTR  shall  consult  with  interested  agencies, 
as  well  as  the  National  Economic  Council  and  the  National  Security  Council. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


\ysv<yXM^AAj\^Tthj^^ 


THE  WHITE  HOUSE, 
Washington,  December  6,  1995. 


'tf^ '.Isk:'^  ■' 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Fedsral  Registaf/Cocto  of  Federal  Regulationt 

General  Information,  indexes  and  other  finding       202-623-6227 

aids 
Public  inspection  announcement  line  923-6215 

Law* 

Public  Laws  Update  Services  (numbers,  dates,  etc.)         923-6641 
For  additional  information  923-6227 

Praaidential  DocunMnta 

Executive  orders  and  proclamations  623-6227 

The  Unltad  Statea  Qovamment  Manual  523-6227 

Other  Servicea 

Electronic  and  on-line  services  (voice)  923-4634 

Privacy  Act  Compilation  623-3187 

TDD  for  the  hearing  impaired  523-6229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electrenk  Bulletin  Beard  service  for  Public  Law  numbers, 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-27S-0920 

FAX-ON-OEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fox 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  70S0-Public  Inspection  list  and  70S1-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  Bled  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
HLE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documente  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  nvunber  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  DECEMBER 

6164&-62016 1 

62017-62188 4 

621 89-6231 8 ..5 

62319-62700 6 

62701-62980 7 

62961-«3392 ...8 


FederalRegisler 

Vol.  60,  No.  236 
Friday,  December  8,  1995 


CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

10  CFR 

475 62316 

476 62316 

478 62316 


3  CFR 


6853 

...62186 

6854 

...62187 

6855 

...62979 

6856 

63389 

Execulive  Ortws: 

11533  (see  EG 
12981) 

...62981 

12002  (continued  by 
EO  12981) 

...62981 

12924  (see  EO 
12981) 

...62981 

12981 

...62981 

AflNiifNSlrRivv  Or 

Menxjrandum  of 

December  6, 1 

5  CFR 

Ch.  XVI 

tare: 
995.... 

...63391 
...62319 

532 „... 

...62701 

890 

...62987 

1900 

...62702 

7  CFR 

17 

fi2702 

29..... 

31 ..; 

.62172,62974 
62172 

32 

...62172 

51 

.62172 

52 62172,  62708,  62709 

53 82172 

54 

...62172 

56 

58 

60 

...62172 
...62172 
...62974 

70 

..62172 

81 

99 

100 

..62974 
..62974 
..62974 

101 

..62974 

160 

..62172 

202 

319._ 



..62974 
R2.^ig 

401 62189,62321,62710 

443 _„ 62710 

457 62710 

1002 62017,  62018 

1260 62019 

3200 ~.. 

..63368 

3305 

3411 



..62974 
..63368 

PrapOMQ  nUtoK 

226 

«9??7 

250 

985 

1280 - 

•  CFR 

214 

..62999 
..62229 
..62298 

..62021 

•  CFR 

77..„ 

..62988 

475....„ 62318 

476 ^ 62318 

478-. 62318 

12  CFR 


Ch.  HI 62346 

213 62349 

226 „.62764 

230 62349 

250 62050 


13  CFR 

140 


...62190 


14  CFR 

23 62730 

39 61645,  61647.  61649, 

62192,62321 

71 61652,  61653.  62194, 

62323 


39 62051,  62772,  62774, 

62776,  62799 

71 61666.  61667,  61668, 

61669.  62053,  62351,  62782, 
63007 


15  CFR 

Proposed  Rtrtee: 
960 


.62054 


16  CFR 

455 

1145 

1512 


.62195 
.62023 
.62989 


303 

1203 

17  CFR 

200 

240 


62352 

62662 


.62295 
.62323 


18  CFR 

375 

19  CFR 


.....62326 


19 

62732 

24 _.. 

_ .62732 

146 

62732 

151 

62732 

20  CFR 

404 

62329 

404.. 


.62354.  62783 


ii 


F*deral  Register  /  Vol.  60,  No.  236^  /  Friday,  December  8,^1995  /  Reader  AijJS- 


416 

21CFR 

20 

176 

177 „ 

182 - 

186 


.62356 


801 

803 

804 

897 

23CFR 


667 „ 

a4CFR 
81 


.63372 
62207 
;...61654 
62208 
62208 

61670 
61670 
61670 
....61670 


.82369 


3600 

26CFR 

1 

53 

301 - 


.61846 
..63008 


,62024,  62006,  62209 

,-^» 

1...62206 


1 622^.  63009 

28CPR 

60 „ 


.  ....82733 


28CFR 

215 

2606..... 

2616 

2617 

2629 


102 

1602 

1910 

1915 

1926.._.. 

30CFR 

917 


250„.. 

251 .._ 
256.... 
756_- 
906... 
913... 


33CFR 

166 


..Je964 
...61740 
-.61740 
-61740 
-61740 

...61679 
...63010 
...62360 
...62360 


„ 62360 


.  .„.flS734 


..63011 
..63011 
...63011 
...62786 
...62780 
...82229 


..82330 


34CFR 

.61760,  817*.  61796. 
61830 

674.... _.J 61796 

675 4 81796 

676 4 61796 

682 617  iO,  61796 

666 61790.  617  )6.  61820 

690 „ J„...61796 


36CFR 


1..„ 
13.. 


37CFR 
263. 


i.....62233 

.62233 


.61964 


2S6-. 
268-. 


61655 

61657 


202. 


.62057 


38CFR 
20 


.61660 


40CFR 

g 62930 

62990 

63 - 62930.  82991 

70— 62032.  62753.  62758. 

62992 

180 62330 

81 82741.  62748 

186 62330 

763 - 62332 


52 62792.  62793.  63019 

61...- - 61681 

70 -. 82793.  62794 

81  - 62236.  62792.  62793 

122 .62546 

123.- 62546 

180 G2361,  62364.  62366 

186......— ...»..............— 62366 

261.... _ 62794 

403 ^ 62546 


41CFR 

301-11.. 


62332 


42CFR 

400 63124 

405 .63124 

410 831W 

41 1 63124 

412 63124 

413 63124 

415 63124 

417 63124 

489 63124 


413 62237 

43CFR 

1 0 621 34 

44CFR 

66 62213.  62333,  62336 

67 62337 

PfOpoMd  nutoK 

67 „ 62369 

47CFR 

0 61662 

73 62218.  62219.  62220 

80-.- 62927 

90 61662 

PrepoMd  Rutos: 

73 62060,  62061, 62373 


48CFR 

9 .. 

15 


..62806 
.63023 


49CFR 

1 - 62762 

219 ^ -...61664 

563 62221 


571. 


.62061 


50CFR 

2S 

62035 

32...  

62035 

611 

. 62339 

638 

62762 

649 - — 

62224 

650 

62224 

651 - -. 

. 62224 

662 - 

...  62226 

675 -. 

62339 

676 

62339 

677 - 

. 62339 

PrapoMd  RuIm: 

611 „„ 

62373 

642 

. 62241 

675 

.62373 

676 

.62373 

677..- -. 

62373 

REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  edKoriaUy 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significarKe. 

Rules  Qoing  Into  Effect 
Today 

FEDERAL  TRADE 

Industry  guides: 
New  automobiles;  fuel 
eoorxxny  advertising 
guide;  published  11-8-95 

GENERAL  SERVICES 
ADMINiSTRATION 

Federal  Infomntion  Resources 
Management  Regulation: 

Contracts  tor  multt-agency 
use:  published  11-6-95 

HOUSmO  AND  URBAN 

DEVELOPIiKNT 

DEPARTMENT 

Mortgage  and  loan  irtsurance 

programs: 

Mortgages  Inswed  under 
section  235(r)  of  National 
Housing  Act;  refinancing; 
published  11-8-95 

NATIONAL  LABOR 
RELATIONS  BOARD 

Procedural  ailes; 
Filing  and  service  of 
documents;  facsimile 
transmission  requirements. 
etc.;  published  11-8-95 

Comments  Due  Next 
Week 

AGRICULTURE 
DEPARTMENT 

Consolidatad  Farm  Servlea 
Agency 

North  American  Free  Trade 
Agreement  (I^FTA): 


End-use  certHicate  program; 
comments  due  by  12-14- 
95;  published  11-14-95 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Pacific  Coast  groundOsh; 
comments  due  by  12-13- 
95;  published  11-28-95 
EDUCATION  DEPARTMENT 
Bilingual  education: 
Qraduate  fellowship 
program;  comments  due 
by  12-11-95;  published 
11-8-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

dean  Air  Act 
Stirte  operating  permits 
programs- 
Puerto  Rico;  comments 
due  by  12-14-95; 
published  11-14-95 
Hazardous  waste: 
Identification  and  listing- 
Dye  and  pigment 
production;  comments 
due  by  12-15-95; 
published  11-30-95 
Pesticides;  tolerances  in  tood, 
animal  feeds,  and  raw 
agricultural  commodMes; 
exemptions: 

1,2-ethanedtemine,  polymer 
with  oxirane  and 
methytoxirane:  comments 
due  by  12-15-95; 
published  11-15-95 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodKies: 
l-{^-(2,4-dk:hlorophenylH- 
propyt-1 .3-dioxolaiv2- 
yqmelhyq-1  H-1 .2.4-triazole 
<propiconazole);  comments 
due  by  12-15-95; 
published  t1-t5-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Public  mobile  services- 
Enhanced  91 1  services 
compatit)ility  with 
wireless  services; 
comments  due  by  12- 
15-95;  published  11-26- 
95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  addttives: 
Adhesive  coatings  and 
components- 
Silver  chloride-coated 
titanium  dioxide; 
comments  due  by  12- 
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15-95;  published  11-15- 

95 
INTERIOR  DEPARTMENT 
Fish  and  Wlidtita  Service 
Endangered  and  threatened 


Bruneau  hot  springsnail 
Comment  period 
extension;  comments 
due  by  12-15-95; 
published  11-13-95 
JUSTICE  DEPARTMENT 
Executive  Office  for 
Immigration  Review: 
Representation  and 
appearance,  nominal  fees 
requirement  and  free 
legial  services  lists; 
comments  due  by  12-14- 
95;  published  11-14-95 


LABOR  DEPARTMENT 

Mine  Safety  and  Healtti 
Administration 

Metal  and  nonmetai  mine 
safety  and  health: 

First  aid  safety  standards; 
comments  due  by  12-11- 
95;  published  10-27-95 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Privacy  Act;  Implementation; 
comments  due  by  12-15-95; 
published  11-15-95 

PERSONNEL  MANAGEMENT 
OFFICE 

PrevaiHng  rate  systems; 
comments  due  by  12-14-95; 
published  11-14-95 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Ownership  reports  and 
trading  t>y  officers, 
directors,  and  principal 
security  holders  Qnsider 
tradmg) 

Correction;  comments  due 
by  12-15-95;  pubtehed 
10-26-95 
STATE  DEPARTMENT 
Visas;  immigrant 
documentation: 
Diversity  immigrant  visa 
program;  requirements  to 
prevent  fraudulent 
practices;  comments  due 
by  12-13-95;  published 
11-13-95 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  C  airspace;  comments 
due  by  12-15-95;  published 
11-1-95 

Class  E  airspace;  comments 
due  by  12-11-95;  published 
11-1-95 

TREASURY  DEPARTMENT    . 

Fiscal  Service 

Financial  management 
services: 

Federal  process  agents  of 
surety  companies; 
comments  due  by  12-11- 
95;  published  11-9-95 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  lefeTence  tool, 
compiled  from  agency  regulations,  designed  to 
assi^  anyone  witib  FBdeial  lecordkeepii^ 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  murt  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  tibey  must  be  kept. 

The  GUIDE  is  formatted  and  ntunbered  to 
parallel  the  CODE  OF  FEDERAL  REGULMIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Inderal 
Registra;  National  Archives  and  Records 
Administration. 


k.  ^  ^ 


Superintendent  <^f  Documents  Order  Form  Charge  your  order 

IT  S  OaSyi 

To  fax  your  orders  (202)  51 2-2250 

□  YES,  send  rl»e subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-OOQ56-8,  af  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  harKJIIng.)  Price  subject  to  change. 

Check  method  of  payment 

Q  Checl<  payable  to  Superintendent  of  Documents 

□  GFK)  Deposit  Account     I    I    I    I    I    I    I    I  -  □ 


Company  or  personal  name 
Additkxial  address/attention  line 


(Please  type  or  print) 


Street  address 


□  VISA      aMasterUard          |     |          (expiration  date) 

1     1     1     1              III                  II                       1 

City.  State,  Zip  code 


Thank  you  for  your  orderl 


Daytime  phone  incltxfng  area  code 
Purchase  order  numtier  (optior^ 


UMI 


Authorizing  signature  «•• 

Mirilto:  Superintendent  of  Documents 

P.O.  Box  371 954,  Pittsbuigh.  PA  1 5250-7954 
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FEDEXAL  KEGISTElt  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays],  by 
the  Office  of  the  Fe<l9ral  lugister.  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as-bmended:  44  U.S.C  C3i.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Oistri^tioo  it  made  only  by  the  Superintendent  of 
Documents,  U.S.  Gotemment  Printing  Ofnce,  Washington,  DC 
20402.  ' 

The  Federal  Regiatet  provides  a  uniform  system  for  making 
avaikble  to  the  public  regulations  and  If^l  notices  issued  Dy 
Federal  agencies.  Thne  include  Presidential  proclamations  and 
Executive  Orders  an^  Federal  agency  doounents  having  general 
applicability  «nd  legpl  effect,  documents  required  to  be  published 
by  act  of  Congress  aad  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  is^ue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  FederaTRemster  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federu  Regisler  shall  be 
judicially  noticed.    | 

The  Federal  Registef  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  t)ut>u|^  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Omce.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Ri^ister  is  published.  The  database 
includes  botn  text  aid  graphics  from  Volume  59,  Number  1 
(January  2, 1994)  fonward.  Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-ia.  Internet  users  can  access  the  database  by 
using  the  World  Wi^e  Web:  the  Superintendent  of  Docimients 

home  page  address  is  http://www.access.gpo.gov/su docs/,  by 

using  focal  WAIS  client  software,  or  by  telnet  to 
swais.acces8.gpo.gov,  then  login  as  guest,  (no  password  required). 
Dial-in  users  snould  use  conununications  software  and  modem  to 
call  (202)  512-1661;  type  swais,  then  login  as  guest  (no  password 
required).  For  general  information  about  GPO  Access,  contact  the 
GPO  Access  User  Siq>port  Team  by  sending  Internet  e-mail  to 
helpOeidsOS.eids  gpo.gov;  by  faxing  to  (202)  512-1262:  or  by 
calung  (202)  512-lSQO  brtween  7  a.m.  and  5  p.m.  Eastern  time, 
Monday-Friday,  except  hx  Federal  holidays. 

The  aimual  subscriplion  price  for  the  Federal  Renaler  paper 
edition  is  S494,  or  9^44  far  a  combined  Federal  Reoster,  Federal 
Register  Index  and  Ust  of  CFR  Sections  Affected  (LSA) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  Sh.OO  for  each  issue,  or  SB.OO 
for  each  group  of  pages  as  actually  bound:  or  $1.50  for  each  issue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restric^ons  on  the  republication  of  material  appearing 
in  the  Federal  Regi^er. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 
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Subecriptioiis: 

-;..,.„,;£-  lijai^H 

Paper  or  fiche 

202-512-1800 

Assistance  with  public  subscriptions 

512-1806 

General  anBae  in£Drmation 

202-512-1530 

Single  copieaAMck  copies: 

Paper  or  fiche 

512-1800 

Assistance  with  public  single  copies 

512-1803 

FEDERAL  AGENCIES 

SubacriptlnM: 

Paper  or  fiche 

523-5243 

Assistance  with  Federal  agency  subscriptions 

523-5243 

For  olhsr  lakpiioiw  numbers,  see  the  Reader  Aids  section 

•tllMaiidoftliislwue. 

THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  FT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO;       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations, 
a.  The  important  elements  of  typical  Federal  Register 

documents. 
4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
,"'    research  Federal  agency  regulations  which  directly  affect  them. 
'     There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 


WHAE: 


RESERVATK»»: 


WASHINGTON,  DC 

[Two  Sessions] 
January  9,  1996  at  9:00  am  and 
January  23,  1996  at  9:00  am 
Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street,  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
202-523-4538 
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Fokker,  63468-63472 
NOTICES 
Passenger  facility  charges;  applications,  etc.: 

Rhinelander-Oneida  Ckjunty  Airport,  WI,  63566-63567 

Federal  Communications  Commission 

PROPOSED  RULES 
Common  carrier  services: 
(falling  party  telephone  number — 
Privacy  requirements,  63491-63492 
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Televisian  broadcasting: 
CaUe  Television  Consumer  Protection  and  CompetitiCHi 
Act  of  1992-r 
Rate  regulation^  63492-63497 


Agency  inftmnatioit  collection  activities  imder  0MB 
review:        .1 
Proposed  agmcy  ^onnadon  collection  activities; 
comment  ret^uest,  63519-63520 
Meetings: 
Advanced  talevis^  prooaeding;  en  banc  hearing 
schedule.  63520-63521 

Federal  Crop  Insurfmoe  Corpofatlon 

PttO^OtBt  RULES       . 
Crop  insurance  regelations: 
Malting  barley  option  crop  insurance  provisions,  63457-r 
63461 

Fadorai  Dapoait  Insurance  Corporation 

RULES 

Assessments:  ; 

Bank  Insurance  Rund;  ^ate  schedule  adjustment,  63400- 

63405  J  -':   '^ 

Savings  Association  Insurance  Fund;  rate  schedule 
retention,  6340&-63411 

Federal  Election  Cammiasion 

NOTICES 

Meetings;  Sunshine|  Act,  63573 

Federal  Energy  Regulatory  Commission 

PROPOaED  RULES 

Natural  gas  compadies  (Natxiral  Gas  Act): 

Outer  Continental  Shelf;  gas  pipeline  fa  jilities  and 
services;  agetcy's  jurisdiction,  63476-63478 
NOTICES 
Environmental  statements;  availability,  etc.: 

Viking  Gas  Trans^nission  Co.,  63516-63517 
Meetings;  Sunshine  Act,  63571-63573 
Applications,  hearipgs,  determinations,  etc.: 

Stingray  Pipeline) Co.,  63517 

UtiliCorp  United  Inc.,  63517 

Federal  Housing  Fliance  Board 

NOTICES 

Meetings;  Simshinej  Act,  63573 

Federal  Maritime  Cbmmission 

NOTICES 

Casualty  and  nonperformance  certificates: 
Star  Clippers  Ltdi  et  al.,  63521 

Federal  Reeerve  S|stem 

RULES  I 

Home  mortgage  disclosure  (Regulation  C): 
Staff  commentary,  63393-63400 

NOTICES  ' 

Agency  information  collection  activities  under  OMB 
review: 

Proposed  agency  ^formation  collection  activities; 
aunmoit  reqjuest,  63521-63527 
Applications,  hearitigs,  determinations,  etc.: 

Caisse  Nationale  de  Credit  Agricole,  S.A..  63527-63528 

First  United  Bancorporation  et  al.,  63528 

Joy,  Rodney  G.,  et  al.,  63528-63529 

Norwest  Corp..  63529 

Storm  Lake  Seculity  Bancorporation  et  al.,  63529 


Summit  Bancorp  Inc.,  63529-63530 
U]B  Financial  Corp.  et  al.,  63530 
Ihiion  PlantMS  Covp..  63530 

Federal  Trade  Oominiaaion 

NOTICES 

Premerger  notification  waiting  periods:  early  terminations, 
63530-63532 

Flah  and  Wiidltfe  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications.  - 

63540-63541 
Environmental  statements:  availability,  etc: 
Incidental  take  permits — 
Kern  Coimty,  CA;  San  Joaquin  kit  fox,  etc.,  63541- 
63542 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
Medical  device  user  facilities  and  manufactujers;  adverse 
events  reporting;  certification  and  registration, 
63578-63606 
Organization,  functions,  and  authority  delegaticms: 
Center  for  Devices  and  Radiological  Heal^,  63606-63607 

Foreign-TrBde  Zonea  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Guayama  et  al. 
IPR  Pharmaceuticals,  Inc.;  pharmaceutical  products, 
63499 
Texas 
Hoffinann-La  Rodie  bic;  pharmaceutical  products, 
63499 

Forest  Service 

NOTICES 

Cibola  National  Forest,  NM;  land  and  resource  management 
plan;  communications  strategy,  63498 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

Health  Care  Financing  AdministrMion 

RULES 
Medicare: 
Additional  suppUer  standards,  63440-63444 
Financial  relationships  between  physicians  and  health 
care  entities  that  furnish  clinical  laboratory  services; 
reporting  requirements,  63438-63440 
NOTICES 
Medicaid: 
Demonstratitm  project  proposals,  new  and  pending —  . 
August  and  September,  63532-63536 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 


Intamal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Inventory  and  natural  resources  produced  in  one 

jurisdiction  and  sold  in  another  jurisdiction;  source 
of  income  £rom  sales,  63478-63489 

Intemational  Trade  Administration 

NOTICES 

Antidumping: 
Steel  wire  rope  fitim — 
Korea,  63499-63507 
Antidumping  and  countervailing  diities: 
Administrative  review  requests;  correction,  63576 
Administrative  review  requests;  time  limits  extension; 
correction,  63499 
Nortb  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Leather  wearing  apparel  from — 

Mexico.  63507-63508 
Live  swine  from — 
Canada,  63507 

Inleratale  Cowmerea  Commiaaion 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

ANR  Advance  Holdings,  Inc.  et  al.,  63543-63544 

Consolidated  Rail  Corp.,  63545 
Railroad  services  abandcmment: 

SF&L  Railway,  Inc..  63544-63545 

Juatioe  Oapartmanl 

NOTICES 

Pollution  ccmtrol;  consent  judgments: 
General  Motors  Corp..  63545-63546 

Land  Management  Bureau 

Noncss 

Alaska  Native  claims  selection: 

Olgoonik  Corp.,  63539 
Opening  of  public  lands: 

Oregon,  63539-63540 
Realty  actions;  sales,  leases,  etc.: 

Arizona;  correction,  63540 

Wyoming,  63540 

Legal  Servioea  Corporation 

NOTICES  , 

Meetings;  Sunshine  Act,  63573-63574 

National  CredH  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  63574-63575 

Itotional  Drug  Control  Policy  Office 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  63546 

Nationai  Highway  Traffic  SafMy  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  63568-63569 
Motor  vehicle  theft  prevention  standard;  exemption 
petitions,  etc.: 
Jagiiar  Cars  Ltd..  63567-63568 


National  Institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Influenza  A  PB2  gene  technology  development,  63536- 
§3537 
Meetuigs: 
National  Institute  on  Deafriess  and  Other  Communication 

Disorders,  63537 
Physical  activity  and  cardiovascular  health;  consensus 
development  conference,  63537-63538 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Exponential  Therapies.  Inc.,  63538 
Pfizer  Inc,  63538-63539 

National  Oceanic  and  Atmoapheric  Adminlativtion 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groimdflsh,  63451-63453 
NOTICES 
Marine  sanctuaries: 

Monitor  National  Marine  Sanctuary,  VA;  non-research 
diving;  special  use  permit,  63506-6S511 
Permits: 

Marine  mammals,  63511 

National  Parle  Service 

NOTICES 
Meetings: 
Golden  Gate  National  Recreation  Area  and  Point  Reyes 

National  Seashore  Advisory  Commission,  63542- 

63543 

National  Technical  Information  Service 

NOTICES 
Meetings: 
Advisory  Board,  63511 

Nudear  Regulatory  Commiaaion 

NOTICES 

Environmental  statements;  availability,  etc.: 

Commonwealth  Edison  Co.,  63549 
Applications,  hearings,  determinations,  etc.: 

Cleveland  Electric  Illuminating  &  Ohio  Edison  Co.  et  al., 
63548 

Cleveland  Electric  Illuminating  Co.  et  al.,  63546-63548 

Consumers  Power  Co.,  63548-63549 

Personiiel  Management  Office 

PROPOeED  RULES 

Senior  Executive  Service: 

Executive  and  management  development,  63454-63457 
NOTICES 

Agency  information  collection  activities  imder  OMB 
review: 
Proposed  agency  information  collection  activities: 
comment  request,  63549-63550 

Public  Healtti  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health,  63539 
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UMI 


Rasaareh  and  Special  Programs  Administration 

RULES  I 

Pipeline  safetjr      |   < 
Customer-ownediawVioe  lines;  maintenance  and  potential 
hazards  notification  requiiement.  63450-63451 

Sseuritiss  and  Exdiangs  Commission 

Nonces 

Self-regulatory  (nrgapizations,-  proposed  rule  changes: 

American  StodL  Exchange,  be,  63550-63552 

Chicago  Board  Options  Exchange,  Inc..  63552-63554 

Depository  Trust  Co.,  63554-63555 

Government  Securities  Qeering  Corp.,  63555-63558  - 

Options  Clearing  Corp.  et  al.,  63556-63559 
Applications,  hearifigs,  determinations,  etc.: 

CIGNA  Variable  ^reducts  Group  et  al.,  63559-63564 


Smal  Businsss  Administration 
Noncss 

Meetings: 
Specialized  &Ball  Business  Investment  Company 
Advisory  Cosncil.  63564 


J 


Stals  Dspartmont 

NOTICES 
Meetings: 
Overseas  Schools 


Advisory  Council.  63564-635§5 


Valley  Authority 

NOTICES 

Meetings;  Sunshine!  Act,  63575 

Tsxtiie  Agrsements  hnplomentMion  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements      j 

Transportation  Dofiartment 

See  Federal  AviatioD  Administration  '"^ 

See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
nuLES  j 

Organization,  functions,  and  authority  delegations: 
Saint  Lawrence  Steway  Development  Corporation, 

63444-63450 
PdOPOSED  RULES 

Military  personnel: 
Coast  Guard  Mililary  Records  Correction  Board:  final 
decisions  reconsideration,  63489-43491 
Nonccs  '  ■•'  ■ 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  63565-63566 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  appUcations, 
63566 


Tisasury  Department 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 

Veterans  Affairs  Departmsnt 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  63569-63570 


Separate  Parts  in  This  issue 

Partn 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  63578-63607 


Reader  Aids  « 

Additional  information,  including  a  Ust  of  public  laws, 
telephme  niunbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feeture  in  the  Reader  Aids! 

Beginning  with  the  issue  of  December  4. 1995,  a  new  listing 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Goii^  Into  Effect 
Today  will  remind  readera  about  Rules  docmnents 
published  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readera  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
documents  published  in  past  issues.  Only  those  documents 
published  in  the  Rules  and  Proposed  Rules  sections  of  the 
FederaJ  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 

The  Reminders  featiue  is  intended  as  a  reader  aid  only.      -  , 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal' 
significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 
for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
documents  published  prior  to  November  1, 1995  will  be 
Usted  in  Remindera. 


Electronic  Bulletin  Board 

Free  Electronic  BulletiB  Board  service  for  Public  Lavr- 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  Nst  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  tfie  end  of  this  issue. 
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Rules  and  Regulations 


Fadnal  Ragister 

Vol.  60,  No.  237 

Monday,  December  11,  1995 


This  section  Of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubishad  under 
50  titles  pursuant  to  44  U.S.C.  1610. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  t)00ks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  StaAe  Reeearch, 
Education,  and  Extension  Service 

7  CFR  Chapter  XXXH 

Office  of  Grants  and  Program  Systems 

AQENCY:  Cooperative  State  Research, 

Educatlcm,  and  Extension  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  is  removing  7  CFR 
Chapter  XXXH  and  7  CFR  Part  3201, 
which  relates  to  the  Competitive 
Research  Grants  Program  for  Forest  and 
Rangeland  Renewable  Resources. 
EFFECTIVE  DATE:  December  1 1 ,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Ebaugh  at  (202)  401-5024. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

On  July  1, 1986,  the  Secretary  of 
Agriculture  issued  Secretary's 
Memorandum  1020-26  which  abolished 
the  Office  of  Grants  and  Program 
Systems  (OGPS)  and  transferred  all  of 
its  authorities,  responsibilities  and 
activities  to  the  Cpoperative  State 
Research  Service  (CSRS).  Pursuant  to 
Public  Law  103-354,  the  Federal  Crop 
Insurance  Reform  and  Department  of 
Agriculture  Reorganization  Act  of  1994, 
the  Secretary  of  Agricultiue  issued 
Secretary's  Memorandum  1010-1, 
Reorganization  of  the  Department  of 
Agriculture,  on  October  20, 1994.  That 
memorandxmi  orders  the  abolishment  of 
the  CSRS  and  the  establishment  of  the 
CSREES,  which  assimies  the  function 
previously  perfcHined  by  the  CSRS. 
CSREES  previously  amended  Chapter 
XXXn  by  moving  7  CFR  Part  3200— 
National  Competitive  Research  Intitative 
Grants  Program  (NCRIGP)  to  7  CFR  Part 
3411,  December  8, 1995.  It  ndw  deletes 


7  CFR  Part  3201 — Competitive  Reeearch 
Grants  Program  for  Forest  and 
Ranewable  Resoiuces  because  the 
objectives  of  the  program  have  been 
incorporated  into  the  NCRIGP  under 
newly  redesignated  7  CFR  Part  3411. 
This  action  vacates  7  CFR  Chapter 

xxxn. 

List  of  Subjects  in  7  CFR  Part  3201 

Agricultural  research.  Forests  and 
forest  products.  Grant  programs — 
agriculture.  Range  management, 
Exporting  and  recordkeeping 
requirements. 

CHAPTER  XXXIMREMOVED  AND 
RESERVED] 

For  reasons  set  out  in  the  preamble 
and  imder  the  authority  of  Public  Law 
103-354,  Title  7,  Subtitle  B,  Chapter 
xxxn  is  removed  and  reserved. 

Done  at  Washington,  O.C  this  29th  day  of 
November  1995. 
Colim  H^hnm, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
[PR  Doc.  95-29457  Filed  12-6-95;  8:45  am) 
BlUJNa  COM  »4ie-22-M 


FEDERAL  RESERVE  SYSTEM 

12CFRPart203  ^ 

[Regulation  C;  Docket  No.  R-0681] 

Home  Mortgage  Disclosure 

AQENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Final  rule;  staff  commentary. 

SUMMARY:  The  Board  is  publishing  a 
staff  commentary  that  interprets  the 
requirements  of  Regiilation  C  (Home 
Mortgage  Disclosure).  The  commentary 
provides  guidance  on  issues  such  as  the 
treatment  under  Regulation  C  of 
prequalifications,  loan  applications 
received  through  a  brolcer, 
participations,  refinancings,  home- 
equity  lines,  and  mergers.  The  Board 
believes  the  commentary  will  help 
reduce  biuxlen  and  ease  compliance  by 
clarifying  application  of  the  rules, 
providing  flexibiUty  in  compliance,  and 
consolidating  the  guidance  that  is 
currently  available  from  a  variety  of 
sources. 

DATES:  Effective  date.  This  rule  is 
effective  January  1, 1996. 

Compliance  date.  CompUance  is 
mandatory  for  collection  of  data  that 


begins  January  1, 1996,  which  is  to  be 
submitted  to  supervisory  agencies  no 
later  than  March  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Gell,  W.  Kurt  Schumacher,  or 
Manley  Williams,  Staff  Attorneys, 
Division  of  Constuner  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  (202)  452-2412.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD),  please  contact  Dorothea 
Thompson  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Board's  Regulation  C  (12  CFR 
Part  203)  implements  the  Home 
Mortgage  Disclosure  Act  of  1975 
(HMDA)  (12  U.S.C  2801  et  seq.).  HMDA 
requires  most  mortgage  lenders  located 
in  metropoUtan  areas  to  collect  data 
about  their  housing-related  lending 
activity.  Lenders  must  file  reports 
annually  with  their  federal  supervisory 
agencies  and  make  disclosures  available 
to  the  public.  The  reports  and 
disclosures  cover  loan  originations, 
appUcations  that  do  not  result  in 
originations  (for  example,  appUcations 
that  are  denied  or  withdrawn),  and  loan 
purchases.  Information  reported 
includes  the  location  of  the  property  to 
which  the  loan  or  application  relates; 
the  race  or  national  origin,  sex,  and 
gross  annual  income  of  the  borrower  or 
applicant;  and  the  type  of  purchaser  for 
loans  sold  in  the  secondary  market. 

In  Jime,  the  Board  pubhshed  a 
proposed  staff  commentary  to 
Regulation  C  interpreting  the  regulation 
(60  FR  30013,  June  7,  1995).  The  Board 
received  approximately  130  comment 
letters,  primarily  from  financial 
institutions  and  their  trade  associations. 
The  commenters  generally  supported 
the  Board's  decision  to  develop  a  staff 
commentary  and  identified  a  number  of 
additional  issues  that  would  benefit 
from  interpretation.  The  commenters 
also  made  a  variety  of  specific 
suggestions  on  the  proposal. 

Based  on  the  comments  received  and 
further  analysis,  the  Board  has  revised 
and  reorganized  many  of  the  comments, 
and  has  made  technical  and  styUstic 
changes  to  clarify  the  interpretations. 
Except  as  discussed  below,  the  Board 
has  retained  the  general  substance  of  the 
commentary  as  proposed. 

The  commentary  compliments 
Appendix  A  (Form  and  Instructions  for 
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Completioa  of  HMDA  Loan/Application 
Ragi^)  to  Regulatiian  C  Rathar  than 
reproducing  tlM  inf^miation  from 
^pandix  A  in  the  OanuBentaiy.  the 
Board  has  inoupofrited  that  material 
only  where  neceasa^y  for  clarity. 

A  number  of  comiMnters  inquired 
about  the  status  of  4  Guide  to  HMDA 
Beportit^— Getting  ft  A(gM— developed 
by  member  agande^  of  the  Federal 

Council  (FFIEC)  (th#  Office  of  the 
Comptooller  of  the  dunency .  the  Federal 
Deposit  Insurance  dorpaiation,  the 
OfBce  of  Thrift  Sup«ndsioii>  the 
National  Oredit  Uni^  Administration, 
and  the  Federal  Raeirve  Board)  and  the 
Depertment  of  Hou4ng  and  Urban 
Development  (HUDJ  now  that  the  Board 
is  publishing  a  comfoentary  to 
Regulaticm  C.  The  Quide  provides 
infonnation  in  a  mc^  informal  maimer 
that  many  commentfen  have  found 
useful  (for  example.^  its  step-by-step 
guidance  and  the  flow  chart  on 
coverage).  In  additi^.  the  Guide 
provides  useful  infitmation  not 
provided  in  the  regiilation.  such  as  the 
state  and  county  co4es  for  counties  in 
Metropolitan  Statistical  Areas  (MSAs). 
Acovdingly,  the  mfnU)er  agencies  of 
the  FFIEC  and  HUD  contemplate 
continuing  to  pub&^h  the  Guide. 

n.  SeGtioB4iy-Secti«B  Analysis 

Section  203.1— Autfiorjty.  Purpose,  and 
Scope 

1(c)  Scope.  Refinancing^,  Comments 
l(c>-2  throu^  -4  dkal  with 
refinancings.  Comment  l(c>-2  states  that 
modificadon,  extension,  and 
consolidation  agreements  (MECAs) — ^in 
which  the  existing  obligation  is  not 
satisfied  and  replaced — are  not 
refinancings.  Some  commenters 
suggested  that  the  Board  treat  MECAs  as 
refinancings,  on  the  basis  that  they  may 
serve  the  same  purpose  as  formal 
refinancings.  The  Board  has  retained  the 
interpretation  as  pr^rased.  The  Board 
believes  that  moving  from  the  current 
bright-line  test  for  refinancings  to  a 
broader  test  that  would  include  MECAs 
and  other  types  of  renewals  and 
extensions  would  increase  institutions' 
compliance  burdens  significandy  in 
determining  which  jtransactions  are 
covered  and  which  iare  not. 

Comment  l{c}r3  clarifies  that,  for 
coverage  purposes,  en  institution  may 
base  its  determination  of  whether  a 
transaction  is  a  refinancing  of  a  home- 
purchase  loan  on  wiiether  a  first  lien  (as 
opposed  to  a  subordinate  lien)  on  a 
dwelling  is  involved-  For  institutions 
that  meet  the  covotge  test,  comment 
l(c)-l  mslces  clear  that  the  data 
collection  requirement  (in  contrast  to 


coverage)  does  not  depend  on  lien 
positioQ. 

Under  both  comments,  an  institution 
may  al«rays  determine  whether  a  new 
transaction  is  a  refinancing  for  HMDA 
purpoaes  based  on  the  actual  purpose  of 
the  existing  loan.  An  institution  also  has 
the  option  to  rely  on  the  statement  of 
the  applicant  or  look  to  the  security 
intoest.  ifany. 

Broker  and  investor  institutions.  The 
substance  of  proposed  comments  l(c)-S 
through  -10  has  been  adopted  as 
proposed,  although  the  comments  have 
bem  revised  and  recHganized.  To 
address  the  concerns  of  some 
commentere  and  to  allow  the  consistent 
use  of  the  terms  "broker"  and 
"investor"  in  each  of  the  comments, 
comment  l(c)-6  defines  a  "broker"  and 
"investor"  broadly.  For  example,  as  the 
term  is  used  in  the  commentaiy  a  broker 
may  or  may  not  make  the  credit 
dedsicm.  depending  upon  the 
circumstances.  The  Board  has  also 
adopted  a  new  commmt  l(c}-9  which 
clarifies  the  reporting  responsibilities  of 
an  institution  mat  uses  an  agent. 

Same  commenters  sugge^ad  revising 
die  proposed  conunents  to  chai^  the 
existing  reporting  responsibilities. 
Under  the  proposed  commentary  certain 
brokers  could  show  a  substantial 
number  of  denials,  yet  have  few 
corresponding  originations  aa  their 
HMDA-LARs.  This  is  the  case  vfhere  a 
broker  makes  the  decision  to  deny 
certain  applications  rather  than  send 
them  on  to  an  investor  for  a  credit 
decision.  As  a  result,  the  investor 
reports  more  originations  and  the  broker 
more  denials.  A  number  of  commenters 
suggested  revising  this  approach. 

The  position  stated  in  the  final 
commentary,  like  the  proposal,  is 
consistent  with  Appendix  A's 
instructions  for  completing  the  HMDA- 
LAR.  paragraphs  iy.A.3  and  IV.A.4. 
Prior  to  January  1, 1993,  Regulation  C 
specified  that  the  institution  in  whose 
name  a  loan  closed  reported  an 
origination  (regardless  of  whether  it 
made  the  credit  decision),  while  the 
institution  that  made  the  credit  decision 
reported  the  denials.  Thus,  a  broker 
might  report  as  an  origination  a  loan 
that  was  approved  in  advance  by  an 
investor.  In  response  to  public 
commmt,  and  based  on  its  own 
analysis,  the  Board  decided  in  1992  that 
the  rule  for  reporting  originations  in  . 
brokered  or  correspondent  situations 
should  match  the  reporting  of  denials — 
that  is,  the  party  making  the  credit 
decision  should  report  both  originations 
and  denials  for  HMDA  purposes.  (See 
the  Board's  final  rule  revising 
Regulation  C,  at  57  FR  56963.  December 


2, 1902).  Thus,  the  commentaiy  has 
been  adopted  substantially  as  proposed. 

Affiliate  bank  underwriting.  In 
response  to  public  comment,  the  Board 
has  added  a  new  comment  l(c)-10  to 
address  a  pre-closing  review  by  an 
affiliate  bank  under  12  CFR  250.250, 
which  interprets  section  23A  of  the 
Federal  Reserve  Act,  Restrictions  on 
Transactions  with  Affiliates  (sometimes 
known  as  a  "250.250  review").  Section 
23A  limits  the  amount  of  "covered 
transactions"  that  a  bank  may  engage  in 
with  a  single  affiliate.  As  stated  in  12 
CFR  250.250.  a  bank  has  not  engaged  in 
a  covered  transaction  when  it  purchases 
a  loan  made  by  the  affiliate  if  the  bank 
completes  an  "independent  evaluation 
of  the  credit  worthiness  of  the 
mortgagor(s)"  prior  to  the  affiliate's 
committing  to  make  the  loan  and  the 
bank  promptly  purchases  the  loan  after 
the  loan  is  made.  Under  HMDA,  when 
a  bank  conducts  an  "independent  credit 
equation"  of  an  application  it  must 
report  the  action  taken  on  the 
application,  rather  than  treat  the 
transaction  as  the  piuchase  of  an 
originated  loan. 

Participations.  Proposed  comment 
l(c)-10  would  have  allowed  the 
reporting  of  an  institution's  partial 
interest  in  a  participation  loan, 
including  interests  in  some  consortium 
loans,  at  the  institution's  option.  The 
Board  solicited  comment  on  whether  it 
is  appropriate  to  report  partial  interests 
on  die  I&4DA-LAR  in  this  manner. 
Based  on  the  comments  and  after  further 
consideration,  the  Board  has  decided 
that  for  the  present  the  HMDA  data 
should  not  reflect  partial  interests  in 
loans.  The  Board  has  revised  the 
comment  accordingly.  Reporting  partial 
interests  could  distort  the  HMDA  data 
by  showing  a  single  loan  as  a  number 
of  loans  (for  example,  if  ten  lendera 
participated  in  a  loan  there  coidd  be  as 
many  as  ten  entries  in  HMDA-LARs). 
The  Board  may  consider  amending 
Regulation  C  at  a  later  time  to  allow 
reporting  of  partial  interests  in  loans, 
perhaps  establishing  a  special  code  to 
indicate  the  extent  of  the  interest. 

Assumptions.  In  resi>onse  to  public 
comment,  the  Board  has  adopted  a  new 
comment  l(c)-12  dealing  with 
assumptions.  The  comment  adopts  and 
e)q>ands  upon  the  language  found  in  the 
FFIEC's 

Guide  to  HMDA  Reporting— Getting  it 
Rig^V. 

Section  203.2— Definitions 

2(b)  Application.  Comment  2(b)-l  has 
been  revised  to  clarify  that  while  Board 
interpretations  of  the  definition  of 
application  under  Regulation  B  (Equal 
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Credit  Opportunity)  (sudi  as  the 
distinction  between  an  inquiry  and  an 
application,  and  the  guidance 
concerning  application  procedures)  are 
applicable  to  Regulation  C.    '^   ,  ' 
prequalification  requests  are  not 
applications  for  purposes  of  Regxilation 
C.  even  though  they  may  be  applications 
under  Regulation  B. 

Comment  2(b>-2  addresses 
prequalificaticm  requests.  Several 
commentere  noted  that  institutions 
sometimes  process  and  treat 
preoualification  requests  like  other 
applications,  to  ensure  that  a  notice  of 
action  taken  under  Regulation  B  is  sent 
if  the  request  is  denied.  The  Board  has 
revised  comment  2(b)-2  to 
accommodate  such  practices. 

In  the  amendments  to  Regulation  C 
issued  in  December  1994  (59  FR  63698, 
December  9. 1994).  the  Board  deferred 
a  final  determination  on  whether  and 
how  lendera  ought  to  report  requests  for 
prequalifications  (or  preappro^^).  (A 
praapproval  request  is  generally 
considered  to  be  a  request  by  an 
applicant  for  a  commitment  from  an 
institution  to  lend  a  specific  amount, 
subject  to  the  applicant's  selection  of 
residential  property  that  is  satisfectory 
to  the  institution.  A  preapproval 
program  may  be  part  of  or  separate  from 
the  institution's  mortgage  loan 
applicaticHi  program.)  llie  Board  stated 
that  institutions  need  not  include  data 
about  prequalifications  (or 
praappro^^)  in  their  HMDA 
submissions  for  calendar  yean  1994  or 
1995. 

Based  on  the  comments  and  upon 
further  analysis,  die  Board  has 
detennined  that  for  1996  data 
collection,  institutions  need  not  report 
jHequaUfication  (or  praepproval) 
requests  on  the  HMDA-LAR  The  Board 
may  consider  «m«nriing  Regulation  C  at 
a  later  date  to  address  whether  (and 
how)  instituticms  should  report  some  or 
all  prequalification  (or  preapproval) 
requests.  « 

2(c)  Branch  office.  The  Board  has 
-  added  a  new  comment  2(c)-l  to  clarify 
that  a  branch  office  of  a  credit  union 
meets  the  regulatory  definition  even  if  it 
has  not  been  approved  as  a  branch  by 
a  federal  or  state  agency.  The  Naticmal 
Credit  Union  Administration,  which 
charters  and  regulates  federal  credit 
unions,  does  not  require  approval  of 
branch  offitiss. 

2(d)  Dwelling.  The  Board  has  adopted 
comment  2(d)-l  substantially  as 
propoBed.  Some  commenters  requested 
guidance  on  whether  the  purchase  of  a 
time-share  is  a  purchase  of  a  dwelling. 
Because  the  purchase  of  a  time-share  is 
the  purchase  of  a  "use"  interest  in  the 
property,  it  is  not  a  purchase  of  a 


dwelling  for  HMDA  purposes.  Other 
commentere  requested  guidance  on  the 
treatment  of  loans  on  structures  such  as 
dormitories  and  nursing  homes.  An 
institution  need  not  treat  these 
structures  as  dwellings  for  purposes  of 
HMDA  reporting.  If  an  institution 
wishes  to  rep(Ht  the  transaction  it  must 
determine  that  the  structure  is  a 
residential  structure  under  state  or 
federal  law. 

2(f)  Home-improvement  7oan.  The 
Boaurd  has  deleted  an  example  in 
proposed  comment  2(f)(l)-l  concerning 
the  purchase  of  appliances  to  be 
installed  as  fixtures.  The  use  of  the  term 
"fixture"  generated  numerous  questions 
from  commenters.  Upon  further 
analysis,  the  Board  has  decided  not  to 
define  the  term  fixture  because  the 
Board  believes  the  requiremrait  that  an 
institution  classify  a  loan  as  a  home- 
improvement  loan  suffices  to 
distinguish  these  loans  from  other 
home-related  consumer  loans. 

The  Board  has  deleted  proposed 
comment  2(f)(l)-2,  which  addressed 
home-improvemoit  loans  secured  by  a 
property  other  than  the  property  being 
improved.  Some  commentere 
interpreted  the  comment  to  suggest  that 
institutions  should  only  report  secured 
home-improvement  loans.  Rather  than 
reiterate  umguage  from  Appendix  A — 
which  instructs  institutions  to  report 
both  secured  and  unsecured  home- 
improvement  loans — the  Board  opted  to 
delete  the  comment.  Comment  4(a)(6)- 
2  addresses  how  to  report  the  property 
location  for  a  home-improvement  loan 
secured  by  a  property  other  than  the 
property  being  improved. 

Proposed  comment  2(f)(2)-l  used  the 
example  of  marketing  as  a  means  of 
classifying  loans.  Although  the 
comment  was  intended  to  clarify  that  an 
institution  satisfies  the  classification 
requirement  if  it  designs  and  markets  a 
loan  product  as  a  home  improvement 
loan  product,  some  commentere 
interpreted  the  comment  as  requiring  an 
institution  to  report  all  loans  for  which 
the  marketing  might  have  indicated  that 
the  loan  cotild  be  used  for  home- 
improvement  The  Board  has  deleted 
the  reference  becatise  marinating 
practices  alone  will  not  suffice  for 
classifying  a  loan  product  as  a  home- 
improvement  loan. 

2(g)  Home-purchase  loan.  The  Board 
has  revised  tbs  comments  to  §  203.2(g) 
in  response  to  issues  raised  by 
commentere  and  to  improve  clarity.  For 
example,  comments  2(g)-2  and  -3 
clarify  that,  as  is  the  case  for  home- 
improvement  loans,  an  institution  may 
use  any  reasonable  standard  to 
determine  a  property's  primary  use,  and 
may  select  the  standard  case-by-case. 


Section  203.3 — Exempt  Institutions 

3(a)  Exemption  based  on  location, 
asset  size,  or  number  of  home-purchase 
loans.  Comment  3(a)-3  addresses 
reporting  requirements  for  bulk 
purchases  where  no  merger  or 
acquisition  of  an  institution  is  involved. 
Several  commentere  expressed  concerns 
about  data  quality  for  these  purchased 
loans.  Commentere  noted  that  a  lender 
may  only  review  a  small  percentage  of 
the  total  loan  purchase,  and  be  unaware 
that  information  required  to  be  reported 
on  the  HMDA-LAR  is  missing  for  some 
loans  in  the  bulk  purchase,  l^e  Board 
recognizes  the  reporting  difficiUties 
associated  with  bulk  purchases,  but 
beUeves  that  HMDA  requires  the 
reporting  of  t'lese  data  in  an  accurate 
and  complete  manner. 

Section  203.4— Compilation  of  Loan 
Data 

4(a)  Data  format  and  itemization. 
Paragraph  4(a)(1)— AppUcation  date. 
The  Board  has  revised  comments 
4(a)(l)-l  and  -2  to  clarify  that  while  an 
institution  is  allowed  flexibility,  its 
approach  in  reporting  the  applicati^^    -- 
date  for  its  entire  HKODA  submission  ^^ 
should  be  generally  consistent  (such  as 
by  routinely  using  one  approach  within 
a  particular  divisicm  of  the  institution  or 
for  a  category  of  loans). 

Hie  Board  has  revised  comment 
4(a)(l)-3  to  clarify  that  the  comment 
applies  to  all  reinstated  applications 
(not  only  counteroffere  and  denials). 

Paragraph  4(a)(2)— Type  and 
purpose,  hi  response  to  comments  on 
proposed  comment  2(f)(l)-4.  the  Board 
has  added  a  new  comment  4(a)(2)-'l 
concerning  loans  that  are  for  more  than 
one  covered  purpose  (home  purchase, 
home  improvement,  or  refinancing). 

Paragraph  4(a)(3) — Occupancy. 
Proposed  comment  4(a)(3)-l  dealt  with 
the  occupancy  status  for  properties 
located  outside  the  MSAs  in  which  an 
institution  has  a  home  or  branch  office. 
and  allowed  an  institution  to  report  the 
actual  occupancy  status.  The  final 
comment  makes  this  rule  applicable 
also  to  a  multifamily  property  loan. 
Although  Appendix  A  is  written  more 
narrowly,  the  Board  beUeves  this  more 
permissive  nde  will  reduce  compliance 
burden  and  will  not  adversely  afiiect 
dataquahty. 

Paragraph  4(aX4) — Loan  amount.  In 
response  to  requests  by  commentere,  the 
Board  has  added  a  new  comment 
4(a)(4)-4  concerning  the  loan  amount  to 
be  reported  in  the  case  of  an  assumption 
of  a  loan. 

Proposed  comment  4{a)(4)-4  has  been 
deleted,  consistent  with  the  position 
taken  on  the  nonreporting  of  loan 


^^ 
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pwtictpattpiM.  (SetdisCTitrinn  of 
omtimwit  i(c)-ll.  vxive.) 

Pan^gmm  MoHSh-Tyjm  of  action 
takat  anddatt.  Cnrtinmt  ^faXSV*! 
deals  with  the  "aett^  taken"  code  to  be 
used  fot  oouBterafian.  A  diange  hss 
been  made  to  iSttst^  tliat 
countsKottRs  may  cautsin  other  tanns 
dlffcieiit  tmu  dioesi  initially  leqpested 
beridas  loan  amount.  CodnlsroffBrs  that 
are  not  acoaptad  by  the  appIicsBt  stb  to 
be  vspoited  as  dsBi^  If  mere  are  • 


:  4(a)(5) 


,an 
'  the  find  action 
lofdie 
I.  in  some 
[  ooanteiofM 
1  auos^tod  by  die 
)  reported  as  a 
!4(aXl)-3.) 
deelswiA 


series  of  ofisn  or  > 
iastitutfoB  repots 
taken  at  the 
nesMiatians.  hi 
drcumstnoesa 
tfMt  is  rsjiiilsied 
applicsnt  need  a 
(ttn^(See 

Comment 
rescinded  transact 
awnmenteie  adosd  ^diether  they  must 
coMJrtently  report  iie  action  t^cen  In 
the  case  of  a  loan  re^dseirai  as  either 
"apprewed  but  not  acxxpted"  at  as  "loan 
ofi^nated."  ITm  Beard  believes  that  a 
strict  remiiremflot  is  not  wairanted  in 
Ught  (rf  me  small  nimiAer  of  loans  that 
are  veseindBd.         i 

Cooameot  4(aM5>44  relates  to 
condttiaaal  appnrrtlis.  Hie  pitipoeal 
stated  that  if  an  institution  approves  an 
application  su)i)ect  to  conditions  tliat 
are  not  met.  the  action  is  reported  as  a 
denial.  In  response  to  comments,  the 
Board  has  revised  the  commant  to 
reflect  that  not  all  iastanows  of  ftdliin  to 
satisfy  conditions  should  be  classed  as 
denials.  For  example,  if  a  losm 
application  is  qiproved  subject  to 
routine  ccmditions  Such  as  attendance  at 
the  closing  (»  payment  of  closing  costs, 
and  such  oonditians  are  not  met.  the 
action  is  reported  as  approved  but  not 
accepted,  rather  thsfi  denied.  However, 
loen  approval  8ub|ect  to  an 
underwriting  conditioo  (such  as  a  larger 
dovmpaj^ent  or  fll^taining  a  cosigner  or 
guarantor)  is  reportSd  as  a  denial  if  the 
condition  is  not  met. 

Comment  4(a)(5Hs  gives  options  for 
reporting  the  date  of  action  taken  for 
applicatimis  appnrtod  but  not  accepted. 
In  response  to  oranawnts  received,  the 
options  hsve  been  axpended. 

Paragmph  MaK6\— Property  location. 
In  response  to  comments  and  to 
improve  the  usefulaess  of  the  HMDA 
data,  the  Board  has  ^revised  proposed 
comment  4(a)(8)-l  and  added  a  new 
comment  to  indicatiB  that  for  home- 
im{novement  loane  involving  multiple 
properties,  an  institiution  should 
ganetally  report  th4  location  of  the 
property  being  imptoved. 

Auag^fA  4(a)(7)— Applicant  and 
income  data.  Apfdkxmt  data.  The  Board 
has  revised  and  reo^ered  ccnnments 


4(a)(7>-l  through  -5  for  peater 
guidance.  For  example,  comment 
4(a)(7)-3  clarifies  tfiat  a  creditor  is  not 
required  to  collect  mooitoring  . 
information  if  the  bce-to-&oe  meetii^ 
occurs  alk«  the  application  mooess  is 
complete,  and  comment  ^aX7)-4 
clarifies  that  a  )oiat  appliomt  may  enter 
the  government  mmitraing  information 
on  behalf  of  an  dbsent  oo-appUcant  The 
Board  has  expandsd  comment  4(a)(7)-5 
to  ad&ess  the  tzeetment  oi  remote 
electronic  application  processes  that  use 
text  conununication  (such  as  Internet- 
based  services)  rather  dian  "live"  oral 
and  visual  omimunicatimi.  Such 
applications  are  treated  as  mail 
applications. 

Income  data.  The  Board  has  revised 
and  reovganized  the  comments 
concerning  the  reporting  of  income  data. 
For  exam^e,  jwoposed  comment 
4(a)(7)-<5  provided  that  instituti<ms  must 
report  all  income  used  to  make  the 
credit  decision,  even  if  the  fimds  were 
not  included  in  the  debt-to-income 
ratio.  Proposed  comment  4(a)(7>-7 
provided  that  an  instituticm  should  not 
report  the  income  of  cosigners  and 
guarantras.  even  if  the  creditor  relied  on 
that  income  m  making  the  credit 
decision.  Commenters  believed  that 
guarantore'  and  cosigners'  income, 
should  be  reported  if  thtt  income  was 
in  fact  relied  upon  by  the  credits. 
Several  commenters  noted  that  to  do 
otherwise  is  inconsistent  with  the 
general  rule  that  creditors  report  the 
income  relied  on.  Some  commenters 
made  a  distinction  between  cosigners, 
who  are  primarily  liable  on  the 
obligation,  and  guarantors,  who  are 
seomdarily  liable.  They  suggested  that 
an  institution  should  report  the  income 
of  cosigners  but  not  guarantors.  Based 
on  the  comments  received  uid  upon 
further  analysis,  the  Boerd  has  revised 
and  consolidated  the  proposed 
comments  into  comment  4(a)(7)-6  to 
clarify  that  institutions  report  the 
income  of  applicants  and  cosigners  (but 
not  guarantors)  to  the  extent  relied  upon 
in  making  the  credit  decision. 

Paragraph  4(c)  Optional  data.  In 
response  to  comments,  comment  4(c)-l 
has  been  modified  to  reflect  that  state 
regulations  also  may  require  the 
reporting  of  the  reasons  for  deniaL 

Section  203.6— Enforcement 

6(b)  Bona  fide  errors.  Comment  6(b)- 
1  states  that  an  error  is  bona  fide  only 
if  the  institution  maintains  reastmable 
procedures  to  avoid  the  eirw.  To 
provide  an  example  of  reasonable 
procedures,  the  proposed  comment  had 
used  the  word  "aucQt"  in  the  sense  of 
examine  and  check.  Because  some 
commentOTS  interpreted  this  as  a 


requirement  to  conduct  a  f(»mal  audit, 
the  Boerd  has  revised  the  comment 

List  efSol^ecIs  in  12  CFR  Part  203 

Banks,  banking,  Consumer  protection. 
Federal  Rseerve  System,  Mortgages, 
Reputing  and  reomlkeeping 
requimnents. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  203  as  set  forth  below: 

PART  203-HOME  MORTQAQE 
DISCLOSURE  ^QULATION  O 

1.  The  auth(»ity  citation  for  pSrt  203 
contkiues  to  read  as  follows: 

Audiority:  12  U.S.C.  2801-2810. 

2y  Part  203  is  amended  by  adding  a 
new  Supplement  I — Staff  Commentary 
ahee  the  Appendices  to  reed  as  follows: 

Supplement  I  to  Part  203— Sta£F 
Conunentary 

IntroductioB 

1.  Statu*  and  cUatioiu.  TIm  commentary  in 
tliis  siipplement  is  tlw  vehicls  by  wliich  the 
Division  of  Consumer  and  Canununity 
AfEdn  of  tlte  Federal  Reserve  Board  issues .'' 
fannal  staff  inteiptetatlopi  of  Regulation  C 
(12  CFR  part  203).  The  psrentliettcal  citations 
given  are  Tefsrences  to  Appendix  A  to 
Regulation  C.  Poem  and  Instnictians  tat 
Ccnipletion  of  tlie  HMDA  Loan/Application 
Register. 

Section  203.1— Authority,  Purpose,  and 
Scope 

1(c)  Scope. 

1.  Geimal.  The  comments  in  this  section 
address  issues  afEscting  coverage  of 
institutions,  exemptions  from  coverage,  and 
data  collectirai  lequiiemmts.  (Appendix  A  of 
this  part,  I..  IV.,  and  V.) 

2.  Meaning  of  refinancing.  A  refinancing  of 
a  loan  is  the  satisfaction  and  replacement  of  , 
an  existing  obligation  by  a  new  obligation  by 
the  s^irbonower.  The  term  "refinancing" 
refers  to  the  new  obligation.  If  the  existing 
obligation  is  not  satisfied  and  replaced,  but 

is  oidy  renewed,  modified,  extended,  or 
consolidated  (as  in  certain  modification, 
extension,  and  consolidation  sgraemiBnts), 
the  transaction  is  not  a  re^nancing  bx 
purposes  of  HMDA.  (Appendix  A  of  this  pert. 
Paragraph  V.A.5.  Code  3.) 

3.  Bafhaaaciag—ccveiagp.  The  regulation 
bases  coverage,  in  part,  on  whether  an 
institution  originates  home  purchase  loans. 
Far  determining  whether  an  institution  is 
subject  to  Regulation  C  or  is  exempt  from 
coverage,  an  origination  of  a  home-purchase 
loen  includes  tlie  refinancing  of  a  home- 
purdisse  kan.  An  instimtion  may  always 
determine  the  ectual  puipose  of  uw  exiting 
oblintion  (br  example,  by  reference  to 
available  documents).  (Appendix  A  of  this 
part.  Paragraphs  13.,  LQ.  snd  LO.) 
Alternatively,  sn  instimticm  may: 

i.  Rely  on  tlw  statement  of  the  applicant 
that  the  existing  obligation  «ras  (or  was  not) 
a  hone-purchase  loan;  or 

ii.  Assume  that  the  new  obligatioii  is  not 
a  refinancing  of  a  home-purchase  loen  if 


cither  the  ■«<«Hng  obligation  at  the  new 
obliflition  is  not  secured  by  a  first  lien  on  the 
dwelling. 

4.  RBfimuicing— data  collection.  Tim 
rqgnlatkm  requires  collactian  and  reporting 
of  data  on  rafinandngi  of  home-purchass  md 
home-improvement  loans.  An  institation 
may  alwqrs  detennine  the  ectual  purpose  of 
the  existing  obliaatian  (far  example,  by 
lefarencato  avaOalde  documents).  (Appendix 
A  of  this  part.  Paragc^tb  V.A.5.  Code  3.) 
Altecnativsly,  an  instimtion  nmy. 

L  Rely  on  the  statement  of  the  applicsnt 
diet  the  existing  obiigstian  was  (or  was  not) 
a  homa-purdiase  or  home-improvement  loan; 
or 

IL  Assume  thrt  the  new  obligttiaa  is  a 
refinancing  of  a  home-puraiase  or  imme 
improvemsnt  loan  onhr  if  the  existing 
obuatiott  was  sscurad  by  a  lien  aa.  a 
dwwing;or 

UL  Assume  that  the  new  obligation  is  a 
refinancing  of  a  home-purchase  or  home- 
tanprovemeot  loan  only  if  the  new  obligation 
will  be  secured  by  s  lien  on  a  dwelling. 

5.  The  hraJoariufe  and  the  meaning  o^ 
"liraJar"  and  "inrasior. "  For  the  purposes  of 
the  fitHaw^i  given  in  this  commentary,  an 

/     institution  that  takes  snd  processes  a  loan 
application  snd  srrangss  iat  aaothar 
institution  to  sequin  the  loan  at  or  after 
closing  is  acting  as  s  "broker,"  and  an 
instimtion  that  scquires  a  loan  from  a  farolcer 
at  or  aflar  closing  is  acting  as  sn  "inveetor." 
CThe  terms  used  in  this  commentary  may 
have  diflerem  meanings  in  certain  parts  of 
die  mortMs  lending  industry  snd  other 
taims  m^  be  used  in  place  (^  these  terms, 
far  example  in  the  Federil  Housing 
Administration  mortgage  faasuranoe 
pragrsms.)  Dspending  on  the  facts,  a  broker 
may  or  may  not  mdce  a  credit  decision  on  an 
application  (snd  thus  it  may  or  may  not  have 
reporting  responsibilities).  If  the  broker 
makas  a  credit  decision,  it  reports  that 
decision;  if  it  does  not  make  a  credit 
decision,  it  does  not  report.  If  an  investor 
reviews  sn  spplication  and  makes  a  credit 
dedsian  prim  to  dosing,  the  investor  reports 
-   thet  dedsion.  If  die  investor  does  not  review 
the  applioition  prior  to  dosing,  it  reports 

•    only  the  loans  that  it  purchases;  it  does  not 
report  the  loens  it  does  not  purdiase.  Thus, 
an  instimtion  that  makes  a  credit  decision  on 
en  application  raior  to  closing  reports  that 
dedsion  reganUess  of  whose  name  the  loan 
doaes  in.  (Appendix  A  of  this  part. 
Paragraphs  IV.A.  snd  V.B.] 

6.  Bhutratiimt  of  the  looker  rule.  Assume 
that,  prior  to  dosing,  four  investors  receive 
die  same  ajyUcation  from  a  broker,  two  deny 
it.  one  epproves  it.  snd  one  approves  it  and 
aoquirss  die  loan  In  these  drcumstances,  the 
first  two  repmt  denials,  the  third  reports  the 
trensaction  as  af^noved  but  not  accepted, 
end  the  fourth  reports  an  origination 
(whether  the  loen  doses  in  the  name  of  the 
broker  or  the  investor).  Alternatively,  assume 
that  ^e  luoker  denies  a  loen  before  sending 
it  to  an  investor;  in  this  situation,  tlie  broker 
rqxnts  a  denial.  (Appendix  A  of  this  pert. 
Pm^nphs  IV.A.  and  V.B.) 

7.  Broker's  use  of  investor's  underwriting 
criteria.  If  a  broker  makes  a  credit  decision 
besed  on  underwriting  criteria  set  by  an 
investor,  but  without  the  investor's  review 


prior  to  dosing,  the  broker  has  made  tiie 
credit  dedsion.  The  broker  reports  as  an 
originatioa  a  loan  diet  it  approves  and  doses, 
and  reports  es  a  denial  an  application  th^  it 
turns  down  (eidier  because  the  qiplicetion 
does  not  mset  tlie  In  vesta's  underwriting 
guidelines  or  far  some  otlier  reaeon).  llie 
inveetor  reports  es  purrhasns  only  dwse 
loens  it  purchases.  (Appendix  A  of  this  part, 
Pangi^hs  IV.A.  snd  V.B.) 

8.  bmuance  and  other  criteria,  ff  an 
institation  evehntes  an  applicatiao  based  on 
the  criteris  or  ectkms  of  s  third  party  otiier 
then  an  investor  (sudi  es  a  oovernmeat  or 
private  insurer  or  guerantor),  the  instituticm 
must  report  the  ection  tsken  on  the 
eppUcatioo  (loan  originated,  approved  but 
not  Bocepted,  or  denied,  fcr  example). 
(/4>pendix  A  of  diie  pert.  Parapaphs  IV.A. 
cndV.B.> 

e.  Credit  dedsion  ofagmt  is  dseMen  of 
principal,  ff  an  institution  approves-loans 
throu^  the  ections  of  sn  agent,  the 
institution  must  report  the  ection  taken  on 
the  application  (loan  orf^nated,  epproved 
but  not  eooepted.  or  denied,  for  exan^>le). 
State  law  detaimlaes  whedier  oie  perty  la 
the  agent  of  another.  (Appendix  A  of  this 
part.  Paragraphs  IV.A.  snd  V3.) 

la  A/Pkite  bank  underwr»ing  (250.250 
review).  If  an  instimtion  mdces  an 
indepoident  evahietion  of  the 
creditworthiness  of  an  applicant  (for 
example,  as  part  of  a  pre-closing  review  by 
an  affiliate  benk  under  12  CFR  250.250, 
which  interprets  section  23A  of  the  Federal 
Reserve  Ad),  the  institution  is  making  a 
credit  decision.  If  the  institution  then 
acquires  tlie  loen,  it  reports  the  loen  as  an 
origination  whether  the  loen  closes  in  the 
name  of  the  institution  or  its  affiliate.  An 
institution  thst  does  not  acquire  die  loan  Init 
takes  another  ection  reports  tliat  adion. 
(Appendix  A  of  this  put.  Paragraphs  IV.A. 
and  V.B.) 

11.  Participation  loan.  An  instimtion  that 
originates  a  loan  and  then  sells  partial 
interests  to  other  institations  reports  the  loan 
as  an  originatioiL  An  institution  that  acquires 
only  a  partial  interest  in  such  a  loan  does  not 
report  the  transection  even  if  it  hes 
puticipated  in  the  underwriting  and 
origination  of  the  loen.  (Appendix  A  of  this 
part,  Paragr^ihs  I.,  n.,  IV.,  and  V.) 

12.  Assumptions.  An  essumption  occurs 
when  an  instimtion  enters  into  a  written 
agreement  accepting  a  new  borrower  as  the 
obligor  on  an  existing  obligation.  An 
Institution  reports  as  a  home-purchase  loen 
an  assumption  ((»'  an  application  for  an 
assumption)  in  the  amount  of  tlie  outstanding 
irindpal.  If  a  transaction  does  not  involve  a 
written  agreement  between  a  new  borrower 
and  the  institution,  it  is  not  an  assimiption 
for  HMDA  purposes  and  is  not  reported. 
(Appendix  A  of  this  psrt,  Psragrephs  IV  A. 
andV.B.)      - 

Section  203.2— Definitions 

2(b)  Application. 

1.  Consistency  with  Begulation  B.  Board 
interpretations  that  appear  in  the  official  staff 
commentary  to  Regulation  B  (Equal  Credit 
Opportunity,  12  CFR  Part  202,  Supplement  I) 
are  generally  applicable  to  the  definition  of 
an  application  under  Regulation  Q  However, 
under  Regulation  C  the  definition  of  an 


applicatiao  does  not  indude  prequalification 
requests.  (Appendix  A  of  tiiis  part.  Paragraph 
IV.A.) 

2.  Ae9iia/i^!catian.  A  pregnalifiretion 
request  is  e  request  by  a  prospective  loan 
applicant  far  a  preliznlnary  determination  on 
whether  the  proepective  apnUcant  would 
likely  qualify  far  credit  under  an  institution's 
standards,  or  on  the  amount  of  credit  far 
whidi  the  prospective  ^ipUcant  would  likriy 
qualify.  Some  institations  evaluate 
prequalification  requests  through  a  piooedura 
that  is  sepente  from  the  instimtion's  normal 
loan  appucatiaB  process;  otben  use  the  same 
process.  In  either  case.  Regulation  C  does  not 
require  an  institution  to  report 
prequalificatioa  requests  on  the  HMDA-LAR. 
even  thou^  tfaeee  requests  may  constitute 
sppllcations  under  Regulation  B.  (Appendix 
A  of  this  part.  Paragraphs  L  and  IV.A.) 

2(c)  Brandt  office. 

1.  Credit  unioa.  Fot  purpoees  of  Regulation 
C  a  "branch"  of  a  credit  union  is  any  offios 
where  member  ecoounts  are  esteblished  or 
loans  are  made,  whether  or  not  the  office  has 
been  epproved  as  a  branch  by  a  federal  or 
state  agency.  (See  12  U.S.C  1752.)  (Appendix 
A  of  this  part,  Par^raphs  L,  V.A.7.,  and  V.C) 

2.  Depository  institution.  A  branch  of  a 
depositary  instimtion  does  not  indude  a  loen 
production  office,  the  office  of  an  affiliate,  or 
the  office  of  a  third  party  such  as  a  loan 
brolcar.  (Appendix  A  of  this  pert.  Paragraphs 
I.,  WA.7..  and  V.C)  (But  aee  Appendix  A  of 
this  part  Paragraph  V.C7.,  which  requires 
certain  depositary  institutioiu  to  report 
property  location  even  far  properties  located 
outside  those  MSAs  in  wliicb  the  institution 
hes  a  hovne  or  branch  office.) 

3.  Nondepository  invitation.  A  branch  of  a 
nondepository  instimtion  does  not  indude 
the  office  of  an  affiliate  or  other  third  party 
such  as  a  loan  broker.  (Appendix  A  of  this 
part.  Paragraphs  I..  V.A.7.,  and  V.C)  (But  see 
Appendix  A  of  this  part.  Paragraph  V.Ctt., 
which  requires  certain  nondepository 
institutions  to  report  property  location  even 
in  MSAs  where  they  do  not  have  a  physical 
location.) 

2(d)  Dwelling. 

1.  Scope.  The  definition  of  "dwelling"  is 
not  limited  to  the  prindpel  or  other 
residence  of  the  applicant  or  borroww,  and 
thus  indudee  vacetion  or  second  homes  and 
rental  properties.  A  dwelling  also  includes  a 
mobile  or  manufactured  home,  a  multifamily 
structure  (such  as  an  apartment  building), 
and  a  condominium  or  a  cooperative  unit 
Recreational  vehides  such  as  boats  or 
campos  are  not  dwellings  for  purposes  of 
HMDA.  (Appendix  A  of  this  part.  Paragraphs 
I.B.,IV.,andV.A.5.) 

2(e)  Financial  institution. 

1.  Branches  of  foreign  banks — treated  as  a 
baidc.  A  federal  branch  or  a  state-licensed 
insured  branch  of  a  foreign  bank  is  a  "bank" 
under  section  3(aKl)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C  1813(a)),  and  is 
covered  by  HMDA  if  it  meets  the  tests  for  a 
depository  institution  found  in  §§  203.2(e)(1) 
and  203.3(a)(1)  of  Regulation  C.  (Appendix  A 
of  this  part.  Paragraphs  I.  A.  and  LB.) 

2.  Branches  and  offices  of  foreign  banks— 
treated  as  a  for-profit  mortgage  lending 
institution.  Federal  agencies,  state-licensed 
agencies,  state-licensed  uninsured  branches 
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of  lonfgo  banks,  r<wii>iiii'iiil  laDdlng 
coaipaaiM  owaad  or  G^mtrolkd  by  ionigp 
banks.  Mid  entitiM  op^ntij^  under  Mctkm 
25  or  29(a)  (rftiM  Pwiml  Bmotv*  Act.  12 
U.&C  flOl  andeil  {Bj»  Act  and  Agraamflnt 
caraantiaaa)  ■•  not  'fuks"  undar  the 
Padtnl  DapoaitiMnnlioa  Act  Thaae  antitiaa 
mn  BMialhahm  cowwtt  by  HMDA  if  ttwy 
maet  tiw  taatt  te  a  no^dapoaitory  mortgaga 
Imdiag  bHiitntkB  fn^id  in  Sf  203.2(aX2) 
and  203.S(aK2)  of  RagititkniC  (Aiipandix  A 
of  tfaia  part.  Pmp^h*  LC  and  LD.) 
^t^Hoam-taipimaaimtloan. 

1.  tkfiaHion.  A  hom^impravamant  loan  ia 
a  kian  tlMt  ia  mada  fori^  piupoaa  of  hfoma 
impfovamant  and  tbatfa  oaaamadby  the 
inatitutiao  aaa  llCMna-i^plDvaBant  k)an. 
(Appandix  A  of  dJa  pat.  Patapapha  IV.  and 
VJk5.Codar)  ■• 

2.  Statmnad  t^  the  dppUcanL  An 
inatitutkm  may  laly  oq  tfaa  ocal  or  writtan 
■talHBaat  of  an  applicant  raprriinB  dia 
prepoaad  naa  of  loan  pfoceedi.  (Appandix  A 
of  tfaa^art.  Kai^p^hi  IV.  and  V.A.5.  Coda 
2X.)  ] 

3.  JitiBia  afuiff  toad  Aainatitutton  that 
haariwaan  to  rapocT  Mma-aqoity  Unaa  of 
cracHt  npotta  as  a  huu^  imiNuvaiuant  loan 
only  tha  part  of  a  hain#-aquity  Una  that  is 
inlaadad  ior  hone  inn^ovamant  An 
inatimtkm  that  raportaihape  aquity  Unas 
raportstha  diapo^tkjolof  all  iq^dications,  not 
jual  oiigaiatiaoa.  (Appendix  A  of  thia  part, 
Pai^^^tH  IV.  and  V.A.S.  Coda  2x.) 

4.  Gtass^cotion  nqtinmtat  An 
institution  has  "dasstfad"  a  loan  as  a  homa- 
impnwaniant  loan  if  it!has  antvad  tha  loan 
on  its  books  as  a  home^in^irowamant  loan,  or 
has  otharwise  codad  e«  identiftsd  tha  loan  as 
a  hama-tmprovanmit  loan.  For  axam|da,  an 
instltutiaD  that  haa  bo^kad  a  tban  or  raportad 
it  on  a  "call  lapoct"  aaia  homa-impiovament 
loan  has  classifiad  it  a#  a  hnna-imptovamant 
loan.  An  inatitutian  may  alao  dasdfy  loans 
as  haana-impsusamauploana  in  other  ways 
(for  example,  by  ookirt»ding  loan  files). 
(Appendix  A  of  diis  part,  Pangiaphs  IV.  and 
V.K5.  Code  2.) 

5.  An/wowsmentt  to  ^ea]  property.  Home 
improvements  induda  improvaaMnts  both  to 
a  dwelling  and  to  die  itoal  property  oo  which 
the  dwelling  is  located  (for  example, 
installatinn  of  a  swimi^dng  pool,  construction 
of  a  gsnge,  or  landscaping.  (Appendix  A  of 
this  part  Paragraphs  It.  and  V.A.5.  Code  2.) 

6.  Cemnmrcial  and  vther  loans.  A  loan  for 
impravamantporpoaea  originated  outside  an 
bistitutian's  rnnmtmmt^  lending  division  (such 
as  a  loan  to  improve  n  apartment  building 
made  through  the  comtnercial  loan 
department)  is  reported  if  the  institution 
classifies  it  as  a  home-tmprovement  loan. 
(Appmdix  A  of  this  pirt  Paragraphs  IV.  and 
V.A.S.  Code  1.) 

7.  kkMple-purpoeeioan.  A  loan  far  home 
improvement  and  far  ^ar  puipoaes  is 
treated  as  a  home-impiovement  loan  even  if 
less  than  50  percent  of  the  total  loan 
proceeds  are  to  be  used  far  improvement, 
provided  the  institution  classifies  the  loan  as 
a  home-improvement Joen.  (Appendix  A  of 
this  part.  Paragraphs  IV.  and  V.A.S.  Code  2.) 
(But  see  comment  (2Kfi-3  of  this  supplement 
on  hama«|uity  lines  of  credit.) 

8.  Mixed-uae  property.  A  loan  to  improve 
property  used  far  leaidential  and  commercial 


purposes  (far  example,  a  building  oontaining 
apartment  units  and  retail  space)  satisfies  the 
parpoee  reqooement  if  tiw  loan  proceeds  are 
primuUy  to  improve  the  rerideirtial  porticm 
of  tha  piuuaity.  If  the  loan  proceeds  are  to 
improve  me  entire  proper^  (far  example,  to 
replace  the  heating  system),  the  loan  satisfies 
the  purpoae  requinnant  if  the  property  itaalf 
is  primarily  residential.  An  institution  may 
use  any  reesonable  standard  to  dotennine  this 
primary  use  of  the  property,  such  as  by 
square  faotaga  or  by  the  inconie  generalBd. 
An  institutiai  may  select  the  standard  to 
apply  on  a  rasebycase  basis.  To  report  the 
loan  as  a  hom^impnvement  kan.  the 
institytkm  must  alao  daasify  it  as  such. 
(Appendix  A  of  this  pert  Paragrqihs  IV.  and 
V.A.5.  Cods  2.) 
2(g)  Hoam-puiphaae  loan. 

1.  Multiple  properties.  A  home-puichaae 
loan  indudes  a  loan  secured  by  one  dwelling 
and  used  to  purchase  another  dwelling, 
(Appendix  A  of  this  part.  Paragraphs  IV.  and 
V.  A5.  Code  1.) 

2.  iload-use  jaopetty.  A  loen  to  ptirchasa 
property  uaed  {»imarily  for  residential 
purposes  (far  examplev  an  apartment  building 
containing  a  convenience  store)  is  a  home- 
purchase  loan.  An  institution  may  use  any 
reasonable  standard  to  determine  tha  primary 
use  of  the  property,  such  as  by  square  faotage 
or  by  the  income  generated.  As  institution 
may  select  the  standard  to  apply  on  a  case- 
by-case  basis.  (Appendix  A  of  tnis  part 
Paragraphs  IV.A,.  IV3.1.,  and  V.A.5.  Code  1.) 

3.  Fonn  loan.  A  loen  to  purchase  property 
used  primarily  far  agricultural  ptirpoeas  is 
not  a  home-putchase  loan  even  if  the 
property  includes  a  dwelling.  An  institution 
may  use  any  reasonable  standard  to 
determine  the  primary  use  of  the  property, 
such  as  by  lefBrence  to  the  exemption  frnn 
Regulation  X  (Real  Estate  Settlement 
Procedures,  24  CFR  3500.5(b)(1))  fior  a  loen 
on  property  of  25  acres  or  more.  An 
institution  may  select  the  standard  to  wply 
on  a  caae-by-case  basis.  (Appendix  A  of  this 
part  Paragraphs  IV.B.1.  and  VA.5.  Code  1.) 

4.  Cammeiciai  and  other  loans.  A  home- 
purchase  loan  Indudes  a  loan  originated 
outside  an  institution's  residentiu  mortgage 
lending  division  (such  as  a  loen  for  the 
purchase  of  an  apartment  building  made 
through  the  commercial  loan  department). 
For  home-purchase  loans,  there  is  no 
classificatkm  test  (Appendix  A  of  this  part. 
Paragraphs  IV.  and  V.A.5.  Code  1.) 

5.  Construction  and  permanent  financing. 
A  home-purchase  loan  Indudes  both  a 
combined  coostruction/pennanent  loan  and 
the  permanent  financing  that  replaces  a 
construction-only  loan.  It  does  not  indude  ^ 
construction-only  loan,  which  is  considered 
"temporary  financing"  under  Regulation  C 
and  is  not  reported.  (Appendix  A  of  this  part 
Paragraphs  IV.A.  and  B.2,  and  V.A.5.  Code  1.) 

6.  Home-equity  line.  An  institution  that  has 
chosen  to  report  home-equity  lines  of  credit 
reports  as  a  home-purchase  loan  only  the  part 
that  is  intended  for  home  purchase.  An 
institution  may  rely  on  the  applicant's  oral  or 
written  statement  about  the  proposed  use  of 
the  funds.  An  institution  that  reports  home- 
equity  lines  reports  the  disposition  of  all 
applications,  not  just  the  originations. 
(Appendix  A  of  this  part.  Paragraphs  IV.  and 
V.A.5.  Code  1.) 


Section  203.3— Exempt  Institutions 

3(a)  Exemption  based  on  location,  asset  \ 
size,  or  number  of  home-purchase  loans. 

1.  General.  An  institution  that  ceases  to 
meet  the  tests  for  HMDA  coveraga  (such  as  , 
die  10  percadt  test  for  nondepository  *' 
institutions)  or  becomes  exempt  may  stop  ' ' 
collecting  HMDA  data  beginning  with  tlw  "  ^; 
next  calendar  year.  For  example,  a  bank 
whose  assets  drop  to  $10  milUon  or  less  on 
December  31  of  a  given  year  repents  data  fat 
that  fiill  calendar  year,  but  does  not  report 
data  far  the  succeeding  calendar  year. 
(Appendix  A  of  this  part.  Paragraph  L) 

2.  Coverage  after  a  merger.  Several 
scenarios  ofdata  collection  responsibilities 
tar  the  calendar  jrear  of  a  merger  are 
described  below.  Under  all  tlw  scenarioa.  If 
the  merger  results  in  a  covered  institution, 
that  institution  must  begin  data  coUectian 
January  1  of  the  following  calendar  year. 
(Appendix  A  of  this  part.  Paragraph  L) 

i.  Two  institutions  are  exempt  from 
Regulation  C  because  of  asset  size.  The 
institutions  merge.  No  data  collection  is. 
required  far  dieyear  of  the  merger  (even  if 
the  meiger  results  in  a  covered  institution). 

ii.  A  covered  Institution  and  an  exempt 
institution  merge.  The  covered  institution  is 
the  surviving  institution.  For  the  year  of  the 
merger,  data  collection  is  required  fior  the 
covered  institution's  transactions.  Data 
collection  is  rational  far  transactions 
handled  in  ofntss  of  the  previously  exempt 
institution. 

UL  A  covoed  institution  and  an  exempt 
institution  meige.  The  exempt  institution  is 
the  surviving  institution,  or  a  new  institution 
is  formed.  Data  collection  is  required  for    ;' . 
transactions  of  the  covered  institution  that' 
take  place  prior  to  the  meiger.  Data  collection 
is  optional  for  transactions  taking  place  after 
the  merger  date. 

iv.  Two  covered  instituticms  merge.  Data 
collection  is  required  for  the  entire  year.  The 
surviving  or  residting  institution  files  either 
a  consolidated  submliMion  or  separate 
sulnnissions  for  that  year. 

3.  Mergers  versus  purchases  in  bulk.  If  a 
covered  institution  acquires  loans  in  bulk 
from  another  institution  (for  example,  from 
the  receivOT  for  a  &iled  institution)  but  no 
meigw  or  acquisition  of  an  institution  is 
involved,  the  institution  reports  the  loans  as 
purchased  loans.  (Appendix  A  of  this  part,    . 
Paragraph  V.B.) 

Section  203.4— Compilation  of  Loan  Data 

4(a]  Data  format  and  itemization. 

1.  Quarterly  updating.  An  institution  must 
make  a  good-Cuth  efibrt  to  record  all  data 
concerning  covered  transactions — loan 
ortginations  (including  refinancings),  loan 
purchases,  and  the  disposition  of 
applications  that  did  not  result  in 
originations — ^fully  and  accurately  within  30 
days  after  the  end  of  eech  calendar  quarter. 
If  some  data  are  inaccurate  or  incomplete 
despite  this  good-faith  effort  the  error  or 
omission  is  not  a  violation  of  Regulation  C 
provided  that  the  institution  corrects  and 
completes  the  information  prior  to  reporting 
the  HMDA-LAR  to  its  regulatory  agency. 
(Appendix  A  of  this  part.  Paragraph  II.E.) 

2.  Updating— agency  requirements.  Cotain 
state  or  faderal  r^ulations,  such  as  the 
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Federal  Deposit  Insurance  Corporation's 
regulations,  may  require  an  institution  to 
update  its  data  more  frequentiy  than  is 
required  imder  Regulation  C  (Appendix  A  of 
this  part.  Paragraph  n.E.) 

3.  Form  of  updating.  An  institution  may 
maintain  the  quarterly  updates  of  the 
HMDA-LAR  in  electronic  or  any  other 
format  provided  the  institution  can  make  the 
infanoation  available  to  its  regulatory  agency 
in  a  timely  manner  upon  request  (Appendix 
A  of  this  part,  Paragraph  II.E.) 

Allograph  4(a)(1)  Application  date. 

1.  Application  date— consistency.  In 
reporting  the  date  of  application,  an 
institution  reports  the  date  the  application 
%ra8  received  or  the  date  shown  on  the 
application.  Although  an  institution  need  not 
chooae  the  same  approach  for  its  entire 
HMDA  submission,  it  should  be  generally 
consistent  (such  as  by  routinely  using  one 
approach  vrlthin  a  particular  division  of  the 
institution  or  Cot  a  categray  of  loans). 
(Appendix  A  of  this  part.  Paragraph  V.A.2.) 

2.  Application  date— application 
forwarded  by  a  broker.  For  an  application 
forwarded  by  a  broker,  an  institution  reports 
the  date  the  application  was  received  by  the 
broker,  the  date  the  application  was  received 
by  the  institution,  or  the  date  shown  on  the 
application.  Althou^  an  instimtion  need  not 
uoose  the  same  approach  Cor  its  entire 
HMDA  submission,  it  should  be  generally 
consistent  (such  as  by  routinely  using  one 
approach  within  a  particular  division  of  the 
institution  or  for  a  category  of  loans). 
(Appendix  A  of  this  part.  Paragraph  VA.2.) 

3.  Application  date — reinstated 
application.  If,  within  the  same  calendar 
year,  an  applicant  asks  an  institution  to 
reinstate  a  counterofiiBr  that  the  applicant 
previously  did  not  accept  (or  asks  the 
institution  to  reconsider  an  application  that 
was  denied,  withdrawn,  ot  closed  far 
incompleteness),  tiie  institution  may  treat 
that  request  as  the  continuation  of  the  earlier 
transaction  or  as  a  new  transaction.  If  the 
institution  treats  the  request  for 
reinstatement  or  reconsideration  as  a  new 
transaction,  it  report  the  date  of  the  request 
as  the  application  date.  (Appendix  A  of  this 
parti  Paragraph  V.A.2.) 

Paragraph  4(a)(2)  Type  and  purpose. 

1.  Purpose— multiple-purpose  loan.  If  a 
loan  is  for  home  improvement  and  another 
covered  purpose,  an  institution  reports  the 
loan  as  a  home-improvement  loan  if  the 
institution  classifies  it  as  a  home- 
improvement  loan.  Otherwise  the  institution 
reports  the  loan  as  a  himie-purchase  loan  or 
a  refinancing,  as  appropriate.  An  institution 
may  determine  how  to  report  such  loans  on 
a  case-by-case  basis.  (Appendix  A  of  this 
part.  Paragraphs  VA.4.  and  5.) 

Paragraph  4(a)(3)  Occupancy. 

1.  Occupancy— actual  occupancy  status.  If 
a  loan  relates  to  multifamily  property, 
property  located  outside  an  MSA,  or  property 
in  an  MSA  where  the  institution  has  no  home 
or  branch  office,  the  institution  may  either 
report  the  actual  occupancy  status  or  report 
using  the  code  for  "not  applicable."  (A 
nondepository  institution  may  be  deemed  to 
have  a  home  or  branch  office  in  an  MSA 
under  $  203.2(c)(2)  of  Regulation  C) 
(Appendix  A  of  this  part.  Paragraph  VA.7.) 


2.  Occupancy— multiple  properties.  If  a 
loan  relates  to  multiple  properties,  the 
institution  reprats  the  owner-occupancy 
status  of  the  property  for  which  property 
location  is  being  reported.  (See  the  comments 
to  paragraphs  4(a)(6)  Property  location.) 
(Appendix  A  of  this  part.  Paragraphs  V.A.6. 
and  7.) 

Paragraph  4(a)(4)  Loan  amount. 

1.  Loan  amount — counteroffer.  If  an 
applicant  accepts  a  countero^  for  an 
amount  different  from  the  amount  initially 
requested,  the  institution  reports  the  loan 
amount  granted.  If  an  applicant  does  not 
accept  a  counteroffer  or  &ils  to  respond,  the 
institution  reports  the  loan  amount  initially 
requested.  (Appendix  A  of  this  part. 
Paragraph  V.A.8.f.) 

2.  Loan  amountr— multiple-purpose  loan. 
Except  in  the  case  of  a  home-equity  line  of 
credit,  an  institution  reports  the  entire 
amount  of  the  loan,  even  if  only  a  part  of  the 
proceeds  is  intended  for  home  purchase  or 
home  improvement.  (Appendix  A  of  this 
part,  Paragraph  V.A.8.) 

3.  Loan  amount — home-equity  line.  An 
institution  that  reports  home-equity  lines  of 
credit  reports  only  the  part  that  is  intended 
for  home-improvement  or  home-purchase 
purposes.  An  institution  may  rely  on  the 
applicant's  oral  or  written  statement  about 
the  proposed  use  of  the  loan  proceeds. 
(Appendix  A  of  this  part.  Paragraph  V.A.S.c.) 

4.  Loan  amount — assumption.  An 
institution  that  enters  into  a  written 
agreement  accepting  a  new  party  as  the 
obligor  on  a  loan  reports  the  amount  of  the 
outstanding  prindpal  on  the  assumption  as 
the  loan  amount  (Appendix  A  of  this  part. 
Paragraphs  V.A6.) 

Paragraph  4(aX5)  Type  of  action  taken  and 
date. 

1.  Action  taken — counteroffers.  If  an 
institution  makes  a  cotmterofier  to  lend  on 
terms  difierent  from  the  applicant's  initial 
request  (for  example,  for  a  shorter  loan 
maturity)  and  the  applicant  does  not  accept 
the  counteroffer  or  fails  to  respond,  the 
institution  reports  the  action  taken  as  a 
denial.  (Appendix  A  of  this  part,  Paragraph 
V.B.) 

2.  Action  taken — rescinded  transactions.  If 
a  borrower  rescinds  a  transaction  after 
dosing,  the  institution,  on  a  case-by-case 
basis,  may  report  the  transaction  either  as  an 
origination  or  as  an  application  that  was 
approved  but  not  accepted.  (Appendix  A  of 
this  pwrt  Paragraph  V.B.] 

3.  Action  taken — purchased  loans.  An 
institution  reports  the  loans  that  it  purchased 
during  the  calendar  year,  and  does  not  report 
the  loans  that  it  declined  to  purchase. 
(Appendix  A  of  this  part,  Paragraph  V.B.) 

4.  Action  taken — conditional  approvals.  If 
an  institution  issues  a  loan  approval  subject 
to  the  applicant's  meeting  underwriting 
conditions  (other  than  customary  loan 
commitment  or  loan  dosing  conditions,  such 
as  a  "dear  title"  requirement  or  an 
acceptable  property  survey)  and  the 
applicant  does  not  meet  them,  the  institution 
reports  the  action  taken  as  a  denial. 
(Appendix  A  of  tiiis  part.  Paragraph  V.B.) 

5.  Action  taken  date— approved  but  not 
accepted.  For  a  loan  approved  by  an 
institution  but  not  accepted  by  the  applicant. 


the  institution  reports  using  any  reasonable 
date,  such  as  the  approval  date,  the  deadline 
for  accepting  the  offer,  or  the  date  the  file 
was  closed.  Although  an  institution  need  not 
choose  the  same  approach  for  its  entire 
HMDA  submission,  it  should  be  generally 
consistent  (such  as  by  routinely  using  one 
approach  within  a  p>articular  division  of  the 
institution  or  for  a  category  of  loans). 
(Appendix  A  of  this  part.  Paragraph  V.B.3.b.) 

6.  Action  taken  date — originations.  For 
loan  originations,  an  institution  generally 
reports  the  settlement  or  dosing  date.  For 
loan  originations  that  an  institution  acquires 
through  a  broker,  the  institution  reports 
either  the  settiement  or  closing  date,  or  the 
date  the  institution  acquired  the  loan  from 
the  broker.  If  the  disbursement  of  funds  takes 
place  on  a  date  later  than  the  settiement  or 
dosing  date,  the  institution  may  use  the  date 
of  disbursement  For  a  construction/ 
permanent  loan,  the  institution  reports  either 
the  settiement  or  closing  date,  or  the  date  the 
loan  converts  to  the  permanent  financing. 
Although  an  institution  need  not  choose  the 
same  approach  for  its  entire  HMDA 
submission,  it  should  be  generally  consistent 
(such  as  by  routinely  using  one  approach 
within  a  particular  division  of  the  institution 
or  for  a  category  of  loans).  (Appendix  A  of 
this  part,  Paragraph  V.B. 3.) 

Paragraph  4(a)(6)  Property  location. 

1.  Property  location — multiple  properties 
(home  improvement/refinance  of  home 
improvement).  For  a  home-improvement 
loan,  an  institution  reports  the  property  being 
improved.  If  more  than  one  prc^>erty  is  being 
improved,  the  institution  reports  the  location 
of  one  of  the  properties  or  reports  the  loan 
using  multiple  entries  on  its  HMDA-LAR 
(with  unique  identifiers)  and  allocating  the 
loan  amount  among  the  properties. 
(Appendix  A  of  this  part.  Paragraph  V.C.) 

2.  Property  location — multiple  properties 
(home  purchase/refinance  of  home 
purchase).  For  a  home-purchase  loan,  an 
institution  reports  the  property  taken  as 
security.  If  an  institution  takes  more  than  one 
property  as  security,  the  institution  reports 
the  location  of  the  property  being  purchased 
if  there  is  just  one.  If  the  loan  is  to  purchase 
multiple  properties  and  is  secured  by 
multiple  properties,  the  institution  reports 
the  location  of  one  of  the  properties  or 
reports  the  loan  using  multiple  entries  on  its 
HMDA-LAR  (with  unique  identifiers)  and 
allocating  the  loan  amount  among  the 
properties.  (Appendix  A  of  this  part. 
Paragraph  V.C.) 

3.  Property  location — loans  purchased 
from  another  institution.  The  requirement  to 
report  the  property  location  by  census  tract 
in  an  MSA  where  the  institution  has  a  home 
or  branch  office  applies  not  only  to  loan 
applications  and  originations  but  also  to 
loans  purchased  from  another  institution. 
This  includes  loans  purchased  from  an 
institution  that  did  not  have  a  home  or 
branch  office  in  that  MSA  and  did  not  collect 
the  property  location  information.  (Appendix 
A  of  this  jMirt,  Paragraph  V.C) 

4.  Property  location — mobile  or 
manufactured  home.  If  information  about  the 
potential  site  of  a  mobile  or  manufactured 
home  is  not  available,  an  institution  reports 
using  the  code  for  "not  applicabla" 
(Appendix  A  of  this  part.  Paragraph  V.C) 
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5.  Pmparty  Iocatkm*-uae  ofBNA.  At  its 
optk»,  an  ioctitution  siay  rapot  propsrty 
location  by  using  a  blbck  niunbering  aim 
CBNA).  The  U.S.  Censfs.  Bureau,  in 
conjunction  Mrith  statq  agianciaa,  has 
estabHahed  BNAs  as  statistical  subdivisions 
of  countias  in  which  tkasau  tracts  have  not 
been  establishad  BNAs  an  generally 
identified  in  census  d«ta  by  numbers  in  the 
range  9501  to  9999.99i  (Appendix  A  of  this  ' 
part.  Paragraph  V.C4.] 

Panpaph  4(a)(7)  Applicant  and  income 
data.  I 

1.  AppUoant  data—tompietion  by 
applicant  An  institudlsn  raports  the 
monitoring  inJonnatioii  as  provided  by  the 
applicant  For  example,  if  an  applicant 
checks  the  "other"  hoi  the  institution  nports 
using  the  "other"  code.  (Appendix  A  of  this 
part  Paragraph  V.D.) 

2.  AppUcdnt  data—tanphtian  by  lender.  If 
an  applicant  fidls  to  pibvide  the  requested 
infoimation  for  an  appiication  taken  in 
person,  the  institution  !raports  the  data  on  the 
basis  of  visual  observation  or  surname.  As 
stated  in  paragraph  LttS  to  AppMidix  B  of 
this  pert,  the  instituticfi  does  not  use  the 
"other"  code,  but  selects  from  the  categories 
listed  on  the  form.  (A|4>endix  A  of  this  part, 
Pan«raphV.D.)  ^ 

3.  Applicant  data— Application  completed 
in  person.  When  an  apclicant  meets  in 
person  with  a  lender  tt  complete  an 
application  that  was  b#gun  by  mall  or 
telephone,  the  institution  must  request  the 
monitoring  inJbrmatioii.  If  the  meeting  occurs 
after  the  application  ptocess  is  ctmiplate,  for 
example,  at  closing,  th^  institution  is  not 
required  to  obtain  monitoring  infonnation. 
(Appendix  A  of  this  p4rt.  Paragraph  V.D.) 

4.  Applicant  data — fpint  applicant.  A  joint 
appUcant  may  enter  this  government 
monitoring  information  on  behalf  of  an 
abaent  joint  applicant  If  the  infoimation  is 
not  provided,  the  institution  reports  using 
the  code  for  "iniormatlon  not  provided  by 
applicant  in  mail  or  telephone  application." 
(Appendix  A  of  this  part.  Paragraph  V.O.) 

5.  Applicant  data — video  and  oth& 
electronic  application  processes.  An 
institution  thiat  accept^  applications  through 
electronic  media  with  ft  video  component 
treats  the  applications  as  taken  in  person  and 
collects  the  infonnation  about  the  race  or 
national  origin  and  sax  of  applicants.  An 
institution  that  accepts  applications  through 
electronic  media  without  a  video  component 
(for  example,  the  Internet  or  Hacsimile]  treats 
the  applications  as  accepted  by  mail. 
(Appendix  A  of  this  p^rt.  Paragraph  V.D.) 
(See  Appendix  B  of  this  part  for  procedures 
to  be  i»od  for  data  collection.) 

6.  Income  data — income  relied  upon.  An 
institution  reports  the  gross  annual  income 
relied  on  in  evaluating  the  creditworthiness 
of  applicants.  For  example,  if  an  institution 
relies  on  an  applicant's  salary  to  compute  a 
debt-to-income  ratio,  but  also  relies  on  the 
applicant's  annual  boqus  to  evaluate 
creditworthiness,  the  ihstitution  reports  the 
salary  and  the  bonus  t0  the  extent  relied 
upon.  Similarly,  if  an  institution  relies  on  the 
income  of  a  cosigner  to  evaluate 
creditworthiness,  the  i|istitution  includes 
this  income  to  the  extent  relied  upon.  But  an 
institution  does  not  include  the  income  of  a 


guarantor  who  is  only  secondarily  liable. 
(Appendix  A  of  this  part.  Paragraph  V.D.5.} 

7.  Income  data — co^pplicant  If  two 
persons  jointiy  apply  tot  a  loan  and  both  list 
income  on  the  application,  but  the  institution 
relies  only  on  the  income  of  one  applicant  in 
computing  ratios  and  in  evaluating 
creditworthiness,  the  institution  reports  only 
the  income  relied  cm.  (Appendix  A  of  this 
part.  Paragraph  V.D.5.) 

8.  Income  data — loan  to  employee.  An 
institution  may  report  "NA"  in  the  income 
field  for  loans  to  employees  to  protect  their 
privacy,  even  though  the  institution  relied  on 
their  income  in  making  its  credit  decisions. 
(Appendix  A  of  this  part.  Paragraph  V.D.5.) 

Paragraph  4(a)(8)  Purchaser. 

1.  Type  of  purchaser — loan  participation 
intawts  sold  to  more  than  one  entity.  An 
institution  that  originates  a  loan,  and  then 
sells  it  to  more  than  one  entity,  reports  the 
"type  of  purchaser"  based  on  the  entity 
puiT:ha8ing  the  greatest  intwest,  if  any.  If  an 
institution  retains  a  majority  interest  it  does 
not  report  the  sale.  (Appendix  A  of  this  part, 
Paragraph  V.E.) 

4(c)  Optional  data. 

1.  Agency  requirements.  Certain  state  or 
federal  entities,  such  as  the  Office  of  Thrift 
Supervision,  require  instituti<ms  to  raprat  the 
reasons  for  denial  even  though  this  is 
optional  reporting  under  HMDA  and 
Regulation  C.  (Appendix  A  of  this.part. 
Paragraph  VJ'.) 

4(d)  Excluded  data. 

1.  Loan  pool.  The  purchase  of  an  interest 
in  a  loan  pool  (such  as  a  mortgage- 
participation  certificate,  a  mortgage-backed 
securi^,  or  a  real  estate  mortgage  investment 
conduit  or  "REMIC")  is  a  purchase  of  an 
interest  in  a  security  under  HMDA  and  is  not 
reported  on  the  Hhfl)A-LAR  (Appendix  A  of 
this  part,  Paragraph  IV.B.S.) 

Section  203.5 — Disclosure  and  Repotting 

5(a)  Reporting  to  agency. 

1.  Change  in  supervisory  agency.  If  the 
supervisory  agency  for  a  covered  institution 
changes  (as  a  consequence  of  a  merger  or  a 
change  in  the  institution's  charter,  for 
example),  the  institution  reports  data  to  its 
new  supervisory  agency  for  the  year  of  the 
change  and  subsequent  years.  (Appendix  A 
of  this  part,  Paragraphs  I.,  m.  and  VL) 

2.  Subsidiaries.  An  institution  is  a 
subsidiary  of  a  bank  or  savings  association 
(for  purposes  of  reporting  HMDA  data  to  the 
parent's  supervisory  agency)  if  the  bank  or 
savings  association  holds  or  controls  an 
ownership  interest  that  is  greater  than  50 
percent  of  the  institution.  (Appendix  A  of 
this  part,  Paragraph  I.E.  and  VI.) 

5(e)  Notice  of  availability. 

I.  Poster— suggested  text.  The  suggested 
wording  of  the  poster  text  provided  in 
Appendix  A  of  this  part  is  optional.  An 
institution^may  use  other  text  that  meets  the 
requirements  of  the  regulation.  (Appendix  A 
of  this  part.  Paragraph  III.G.) 

Section  203.6 — Enforcement. 

6^^  Bona  fide  errors. 

1 .  Bona  fide  error — information  from  third 
parties.  An  institution  that  obtains  the 
property  location  information  for 
applications  and  loans  from  third  parties 
(such  as  appraisers  or  vendors  of 


"geocoding"  services)  is  responsible  for 
ensuring  that  the  infonnation  repented  on  its 
HMDA-LAR  is  correct.  An  incorrect  entry  for 
a  census  tract  number  is  a  bona  fide  error, 
and  is  not  a  violation  of  the  act  or  regulaticm, 
provided  that  the  institution  maintains 
reasonable  procedures  to  avoid  such  errtns 
(for  example,  by  conducting  periodic  checks 
of  the  infonnation  obtained  from  these  third 
parties).  (Appendix  A  of  this  part,  Paragraph 
V.C) 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
Board  of  Govemon  of  the  Federal  Reserve 
System,  December  4, 1995. 
William  W.Wllea, 
Secnttay  of  the  Board. 
[FR  Doc  95-30035  Filed  12-8-95;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPart327 

Aaeeaemants;  Adjuetment  of 
AaMMment  RMt  ScfMdule  for  BIF*^ 
At 


AQENCV:  Federal  Deposit  Insurance 
Coiporation  (FDIC). 

ACnON:  Adjustment  of  assessment  rate 
schedule. 

SUMMARY:  On  November  14, 1995,  the 
Board  of  Directors  of  the  FDIC  adopted 
a  resolution  to  reduce  to  a  range  ofO  to 
27  basis  points  the  assessment  rates 
applicable  to  deposits  assessable  by  the 
Bank  Insurance  Ftmd  for  the 
semiaunial  assessment  period 
beginning  January  1, 1996.  The 
reduction  represents  a  downward 
adjustment  of  4  basis  points  from  the 
BIF  assessment  rate  schedule  currently 
in  bSbcA  for  the  second  semiannual 
assessment  period  of  1995. 
EFFECTIVE  DATE:  January  1. 1996, 
through  June  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  S.  Cams,  Qiief.  Financial 
Nfarkets  Section,  Division  of  Researt:h 
and  Statistics,  (202)  898-3930;  Christine 
Blair.  Financial  Economist,  Division  of 
Research  and  Statistics,  (202)  898-3936; 
Claude  A.  Rollin,  Senior  Counsel,  Legal 
Division,  (202)  898-3985;  Martha  L. 
Coulter,  Cotmsel,  L^al  Edvision,  (202) 
898-7348;  Federal  Deposit  Insurance 
Corporation,  550-17th  Street  NW., 
Washington,  D.  C,  20429. 

8UPPt.EMENTARY  INFORMATION: 

I.  Adjustment  of  Existing  BIF 
Assessment  Rate  Schedule 

On  August  8, 1995,  the  Board  of 
Directors  of  the  FDIC  (Board)  adopted  a 
new  assessment  rate  schedule  for 
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deposits  subject  to  assessment  by  the 
Bank  Insurance  Ftmd  (BIF).  60  FR  42680 
(August  16. 1995).  The  new  schedtile 
(codified  as  Rate  Schedule  2  at  12  QF.R. 
327.9(a))  provided  for  an  assessment- 
rate  range  of  4  to  31  basis  points  and 
became  effective  retroactively  on  June  1, 
1995.  the  beginning  of  the  month 
following  the  month  in  which  the  BIF 
reached  its  designated  reserve  ratio 
(DRR)  of  1.25  percent  of  total  estimated 
insured  deposits. 

In  adoptmg  that  rate  schedule,  the 
Board  took  into  accoimt  the  factors 
required  by  the  assessment  provisions  of 
section  7(b)  of  the  Federal  Deposit 
Insvirance  Act  (FDI  Act),  12  U.S.C. 
1817(b).  Those  factors  include  the 
requirement  for  a  risk-based  assessment 
system  that  is  based  on  the  risk  of  loss 
posed  to  BIF  by  each  BIF-insured 
institution,  taking  into  accotmt  different 
categories  and  concentrations  of  assets 
and  liabilities  and  other  relevant  factora; 
the  likely  amotmt  of  any  such  loss;  and 
BIF's  revenue  needs.  (Section  7(bXl)). 
They  also  include  the  requirement  that 
rates  be  set  to  reach  or  maintain  the 
DRR.  taking  into  accoiint  BIF's  expected 
operating  expenses,  case  resolution 
expenditures  and  income,  the  effect  of 
assessments  on  members'  earnings  and 
capital,  and  any  other  factors  the  Board 
may  deem  appropriate.  (Section  7(b)(2)). 

At  the  same  time  the  Board  adopted 
the  ciurent  rate  schedule,  it  also 
amended  the  FDIC's  assessment 
regulations  to  permit  the  Botud  to  make 
limited  adjustments  to  the  schedule 
without  notice-and-comment 
rulemaking.  Any  such  adjustments  can 
be  made  as  the  Board  deems  necessary 
to  maintain  the  BIF  reserve  ratio  at  the 
DRR  and  can  be  accomplished  by  Board 
resolution.  Under  this  provision, 
codified  at  12  CFR  327.9(b),  any  such 
adjustment  must  not  exceed  an  increase 
or  decrease  of  5  basis  points  and  must 
be  tmiform  across  the  rate  schedule. 

The  amount  of  an  adjustment  adopted 
by  the  Board  under  12  C.F.R.  327.9(b)  is 
to  be  determined  by  the  following 
considerations:  (1)  the  amoimt  of 
assessment  revenue  necessary  to 
maintain  the  reserve  ratio  at  the  DRR; 
and  (2)  the  assessment  schedtile  that 
would  generate  such  amount  of 
assessment  revenue  considering  the  risk 
profile  of  BIF  members.  In  determining 
the  relevant  amoimt  of  assessment 
revenue,  the  Board  is  to  consider  BIF's 
expected  operating  expenses,  case 
resolution  expenditures  and  income,  the 
effect  of  assessments  on  BIF  members' 
earnings  and  capital,  and  any  other 
factora  the  Board  mav  deem  appropriate. 

Having  considered  all  of  these  factors, 
the  Board  has  decided  to  adopt  an 
adjustment  factor  of  4  basis  points  for 


the  semiannual  assessment  period 
beginning  January  1, 1996,  writh  a 
resulting  adjusted  schedule  as  follows: 

BIF  Rate  Schedule  as  adjusted 
FOR  THE  First  Semiannual  Period 
OF  1996 


Capital  group 

Supervisory  subgroup 

A 

B 

C 

1  

2 -.. 

3 

^0 

3 

10 

3 
10 
24 

17 
24 
27 

^Subject  to  a  statutory  rrtinimum  assess- 
ment of  $1 ,000  per  semiannual  period  (which 
also  appHes  to  alt  other  assessment  risk  das- 
sificalions). 

The  basis  for  the  Board's  decision  is 
discussed  below. 

n.  Basis  for  the  Adjustment 

A.  Maintaining  at  the  Designated 
Reserve  Ratio 

On  Jime  30, 1995,  the  BIF  reserve 
ratio  stood  at  nearly  1.29  percent,  and 
all  indications  are  that  it  continued  to 
grow  during  the  third  quarter  of  1995. 
If  the  rates  in  effect  for  the  current 
semiannual  assessment  period  were  to 
continue  in  effect,  it  is  likely  that, 
absent  large  increases  in  insiuvnce 
losses  and  deposit  growth,  the  reserve 
ratio  would  continue  to  grow  during  the 
firat  half  of  1996.  BW  operating 
expedses  and  insurance  losses  have 
been  lower  than  anticipated  and  are 
projected  to  remain  low  in  the  near  term 
due  to  the  strong  economy  and  high 
capital  levels  in  the  banking  industry. 
Even  taking  into  accoimt  the  possibility 
of  large  increases  in  insurance  losses 
and  deposit  growth  that  currently 
appear  highly  tmlikely,  ft  is  still 
probable  that  the  reserve  ratio  would 
remain  at  or  above  the  target  reserve 
ratio  of  1.25  percent  in  the  near  term. 
Accordingly,  the  Board  has  determined 
that  a  reduction  in  the  BIF  assessment 
rate  schedule  is  necessary  to  comply 
with  the  statutory  requirements  for 
setting  assessment  rates,  including  the 
requirement  that  the  FDIC  maintain  the 
reserve  ratio  at  the  target  DRR. 

B.  Determination  of  the  Adjustment 
Factor 

1.  Amoiint  of  Assessment  Revenue 
Needed 

The  FDIC  determined  in  August  that 
an  effective  average  BIF  assessment  rate 
at  the  low  end  of  a  range  beginning  at 
around  4.5  basis  points  was  appropriate 
to  achieve  a  long-term  balance  of  BIF 
revenues  and  expenses  (where  expenses 
include  monies  needed  to  prevent 
dilution  due  to  deposit  growth).  This 


determination  was  based  on  a  thorough 
historical  analysis  of  FDIC  experience 
and  consideration  of  recenUy  enacted 
statutory  provisions  that  may  moderate 
deposit  insurance  losses  going  forward. 

The  Board  has  not  altered  its  view 
that,  in  setting  rates,  it  should  look 
beyond  the  inunediate  time  frame  in 
estimating  the  revenue  needs  of  the 
fimd.  However,  under  the  law,  the 
current  balance  in  the  BIF  also  is 
direcUy  relevant  to  determining  the 
appropriate  assessment  level  for  the  first 
semiannual  period  of  1996.  In  light  of 
the  favorable  existing  conditions  and 
outiook  for  the  next  several  months,  it 
is  anticipated  that  even  an  adjustment 
sufficient  to  reduce  the  rate  for  the  least- 
risky  institutions  essentially  to  zero  for 
the  next  assessment  [>eriod  would  still 
provide  assessment  revenue  in  an 
amount  that  is  expected  to  maintain  the 
BIF  reserve  ratio  at  or  above  the  target 
ratio  of  1.25  percent  in  the  near  term. 

In  deciding  upon  a  rate  schedule  for 
the  second  semiannual  assessment 
period  of  1995,  the  Board  considered 
high-growth  and  low-growth  scenarios 
for  the  BIF  balance  and  the  anticipated 
reserve  ratio  at  year  end.  Current 
infonnation  suggests  that  the  BIF 
balance  and  reserve  ratio  at  year  end 
will  correspond  more  closely  to  the 
high-than  the  low-growth  scenario,  as 
indicated  below. 

Tlie  BIF  reserve  ratio  stood  at  nearly 
1.29  percent  as  of  June  30,  1995,  the 
latest  date  for  which  complete  data  are 
available.  Assuming  annuahzed  insured 
deposit  growth  of  between  0  and  2 
percent  during  the  third  quarter,  the  BIF 
reserve  ratio  may  have  achieved  1.30  to 
1.31  percent  as  of  September  30,  1995.' 
All  indications  are  that  the  reserve  ratio 
will  continue  to  rise  for  the  remainder 
of  1995. 

Insurance  losses  and  operating 
expenses  for  the  second  half  of  1995  are 
expected  to  total  imder  $400  miUion, 
while  assessments  plus  investment 
income  will  exceed  $1  billion  for  this 
period.  Insured  deposit  growth  for  the 
second  half  of  1995  likely  will  be 
moderate;  the  annualized  growth  rate 
was  1.5  percent  for  the  year  ending  on 
June  30,  and  preliminary  estimates 
suggest  that  deposit  growth  will  be  near 
zero  or  possibly  negative  for  the  third 
quarter.  Table  1  indicates  that  the 
reserve  ratio  is  likely  to  reach  1.31  to 
1.34  percent  by  year-end  1995, 
reflecting  a  range  of  insured  deposit 
growth  from  +2  to  -  2  percent  annually 
for  the  second  half  of  the  year. 


■  The  BIF  rsserve  ratio  a*  of  September  30,  1995, 
cannot  be  determined  precisely  until  Call  Report 
data  showing  BtF^assessable  deposits  for  that  date 
are  processed  and  analyzed.  This  process  is 
expected  to  be  completed  by  mid-December  1995. 
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With  a  foorecast  t^Diizon  exceediiig  six 
manflis,  laiiga  iBMS^pectad  changos  in 
the  icaciyc  ratio  ai#  poaribh,  ^v«n  the 
historical  volatilitjit  ill  d^K»it  Snmth 
and  iasuxanoB  losa^  HoMrever.  the 
outlook  far  the  first  semiannual 
assessment  period  bf  1996  is  for 
continued  growth  hi  BIF  and  its  reserve 
ratio.  Little  diangeiis  expected  in  the 
pace  of  insurance  losses  or  operating 
expenses,  with  the  result  that 
investment  inorane  is  expected  to  be 
sufficient  to  fimd  BiF  wcpendituras 
throu^  JuiM  30. 

Tame  l  indicated  that,  under  the 
current  assesameni  schedule,  the  BIF 
reserve  ratio  woul4  exceed  1.25  percent 
as  of  June  30, 1996^  even  assuming  a 
severe  negative  grtMvA  scenario  fear  the 
reserve  ratio.  For  elcample,  the  reserve 
ratio  at  June  30  liMW  would  be  at  least 
1.28  percent  even  V  losses  plus  new 
provisioos  for  (utute  losses  total  $600 
million  for  the  first  half  of  1996  and 
insured  deposits  giow  at  an  annual  rate 
of  6  percent  from  i|id-yeer  1995  through 
mid-year  1996.  Table  1  indicates  that 
imder  these  same  extreme  assumptions, 
an  assessment  rate  schedule  of  0  to  27 
besis  points  annually  (4  basis  points 
lower  for  all  risk  categories  than  the 
existing  schedule)  likely  would         ' 
maintaiTi  the  reserve  ratio  at  1.25 
percent  through  June  30. 

In  short,  the  FDlC's  best  estimate  is 
that  the  BIF  reserve  ratio  is  highly  likely 
to  remain  well  abojiw  1.25  percent  for 
the  first  semiannual  period  of  1996  even 
if  assessment  revenue  is  minimal.  Given 
these  circumstances,  it  is  the  Boerd's 
view  that  assessment  rates  should  be 
reduced  by  a  subst^tial  amount  The 
data  reviewed  abo^e  support  a 
reduction  in  BIF  assessment  rates  to  the 
lowest  levels  that  are  consistent  with  an 
efEsctive  risk-base^  assessment  system. 

Finally,  the  Boairi  notes  that  this 
reduction  of  BIF  aasessment  rates  is 
likely  to  have  a  positive  impact  on 
fwmings  and  capital  of  insiued 
institutions  having  deposits  assessable 
by  BIF.  1 

2.  Maintaining  alRisk-Based 
Assessment  Syateqi. 

The  FDI  Act  reqaires  a  risk-based 
assessment  system;  In  adopting  the 
current  rate  schedi^e,  the  Board 
explained  its  viewlthat,  to  be  efiisctive, 
the  risk-based  assessment  system  must 
incorporate  a  range  of  rates  that 
provides  an  incentive  for  institutions  to 
control  risk-taking  behavior  while  at  the 
same  time  covering  the  long-term  costs 
of  the  obligations  borne  by  the  deposit 
insurer.  60  FR  42663  (August  16. 1995). 
The  Board's  decisic«i  to  adopt  a  4-point 
adjustmmt  to  the  current  rate  schedule, 
thereby  retaining  rate  difiierentials 
among  the  various  assessment-risk 


classificatians,  continues  to  reflect  this 
view. 

It  should  be  noted  that,  under  existing 
statutory  provisions,  BIF  members  are 
subject  to  a  mininrnim  assessment  of 
$1,000  foreech  semiannual  period.  (FDI 
Act  section  7(b)(2)(iii)).  Under  this 
requirement,  even  those  institutions 
pooing  the  least  risk  of  loss  to  BIF  are 
statutraily  required  to  pay  semiannual 
assessments  of  at  least  that  amount. 

In  light  of  its  decision  to  reduce  to 
zero  the  e^qplidt  assessment  rate  for 
those  institutions  in  the  most  favorable 
assessment  risk  classification,  the  Board 
recognizes  two  concerns  associated  with 
the  statutory  minimum  assessment:  (1) 
the  absence  of  an  explicit  assessment 
rate  combined  with  a  minimum 
semiannual  assessment  of  only  $1,000 
suggests  that  the  risk  posed  to  the 
insurance  fund  by  such  institutions  is 
insignificant,  but  FDIC  experience 
suggests  otherwise;  and  (2)  the  marginal 
cost  of  deposit  insurance  fi»r  such 
institutions  is  sero  (that  is.  insurance  is 
provided  on  new  deposits^t  zero 
additional  cost). 

The  first  concern  arises  because, 
historically,  a  significant  percentage  of 
failed  institutions  might  have  quaUfied 
for  the  most  favorable  assesnnent  risk 
classification  two  or  three  years  prior  to 
failure.  Figure  1  shows  that,  of  the 
insured  institutions  that  failed  in  the 
period  beginning  with  1980  and 
extending  throi^  1994,  nearly  35 
percent  were  rated  CAMEL  1  or  2  as  of 
two  years  prior  to  failure,  and 
approximately  55  percent  were  rated 
CAMEL  1  or  2  as  of  three  years  prior  to 
failure.  Moreover,  of  the  BIF  members 
that  failed  from  the  beginning  of  1967 
through  1994,  80  percent  were  well 
capitalized  as  of  three  years  prior  to 
failure  (see  Figure  2). 

An  argument  for  imposing  only  the 
minimum  assessment  on  the  least-risky 
institutions  is  that  the  reserve  ratio  is 
intended  to  provide  for  insurance  losses 
arising  from  these  types  of  failures; 
because  BIF  has  been  recapitalized 
through  assessments,  the  protection 
received  during  periods  when  only  the 
minimum  assessment  is  ]}aid  may  be 
viewed  as  "prepaid  iusiirance." 

An  alternative  view  supports  an 
explicit,  risk-based  assessment  rate  for 
even  the  least-nsky  institutions  as  an 
important  element  of  a  risk-based 
assessment  system.  However,  as  the 
Board  noted  in  adopting  the  existing  BIF 
assessment  rate  schedule  in  August,  the 
FDIC  is  required  by  statute  both  to  have 
a  risk-based  assessment  system  and  to 
maintain  the  reserve  ratio  at  the  target 
DRR.  The  Board  cannot  ignore  one  in 
favor  of  the  other  but  must,  instead, 
balance  the  two  in  an  appropriate 


manner.  The  Board  believes  that  the  4- 
point  adjustment  str&es  such  a  balance. 

Regarding  the  seeond  concwn  noted 
above,  among  the  implications  of  a  zero 
marginal  coet  for  deposit  insurance  is 
that  the  best-rated  new  institutions 
would  receive  insurance  protection 
essentially  premium-free  without 
having  conMbuted  to  the  existing 
reserve  ratio.  The  FDIC  is  analyzing^this 
issue  to  determine  whether  new 
institutions  shoiQd  receive  special 
assessment  treatment  for  a  period  of 
time  after  they  initially  become  insured. 
Without  any  operational  track  record 
and  with  no  previous  contribution  to 
BIF,  there  is  a  questicm  as  to  whethn  an 
essentially  zero  marginal  rate  is 
justified. 

Another  implication  of  a  zero 
marginal  assessment  is  that  the  largest 
institutions  in  the  best  category  would 
pay  the  same  dollar  amount  for  deposit 
insurance  as  the  smallest  institutions. 
For  example,  an  institution  with  $10 
billion  in  BIF-assossable  deposits  would 
pay  the  same  amount  ($1,000  per 
semiannual  period)  as  an  institution 
with  $10  million  in  BIF-assessable 
deposits. 

The  Board  does  not  minimize  the 
foregoing  concerns.  Rather,  given 
auToit  industry  conditions,  the 
financial  health  of  the  BIF,  low 
projected  losses,  and  the  statutory 
requirement  to  maintain  the  BIF  reserve 
ratio  at  the  target  DRR,  it  is  the 
judgment  of  the  Board  that  the 
institutions  posing  the  lowest  risk  to  BIF 
should  be  assessed  only  the  statutory 
minimum  assessment.  In  particiilar,  this 
decision  does  not  reflect  a  judgment  that 
such  institutions  pose  a  near-zero  risk  to 
BIF  but  instead  a  recognition  that  the 
existing  BIF  balance,  in  excess  of  $25 
billion,  represents  the  significant 
prepayment  BIF-assessable  institutions 
have  made  for  deposit  insurance. 

m.  Board  Resolution 

The  Resolution  by  which  the  Board 
adopted  the  adjustment  to  the  oirrent 
rate  schedule  is  set  out  below. 

Resolution 

Whereas,  section  7(b)  of  the  Federal 
Deposit  Insurance  Act  ("FDI  Act") 
requires  the  Board  of  Directors 
("Board")  of  the  Federal  Deposit 
Insurance  Corporation  ("FDIC")  to 
establish  by  regulation  a  risk-based 
assessment  system;  and 

Whereas,  section  7(b)  of  the  FDI  Act 
requires  that  when  the  reserve  ratio  of 
the  Bank  Insurance  Fund  {"BJF") 
reaches  the  designated  reserve  ratio 
("DRR")  of  1.25  percent  of  estimated 
insiired  deposits,  the  Board  shall  set 
semiannual  assessments  for  BIF 
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members  to  maintain  the  reserve  ratio  at 
the  DRR;  and 

Whereas,  section  7(b)  further  requires 
that,  in  setting  B^  semiannual 
assessments,  me  Board  consider  the 
following  factors:  (1)  expected  operating 
ej^enses;  (2)  case  resolution 
expenditures  and  income;  (3)  the  effect 
of  assessments  on  members'  earnings 
and  capital;  and  (4)  any  other  factors  the 
Board  may  deem  appropriate;  and 

Whereas,  Part  327  of  the  FDIC's  rules 
and  regulations,  12  CFR  Part  327, 
entitled  "Assessments,"  prescribes  the 
rules  governing  the  assessment  of 
institutions  insured  by  the  FDIC;  and 

Whereas,  on  August  8, 1995,  the 
Board  adopted,  by  regulation,  a  rate 
schedule  for  deposits  assessable  by  BIF 
of  4  to  31  basis  points,  set  forth  as  Rate 
Schedule  2  at  section  327.9(a)  of  the 
FDIC's  rules  and  regulations,  to  become 
efiisctive  at  the  beginning  of  the  month 
after  BIF  reached  the  DIUl;  and 

Whereas,  said  rate  schedide  became 
effective  on  June  1, 1995,  and  continues 
in  effect  for  the  second  semiannual 
assessment  period  of  1995;  and 

Whereas,  section  327.9(b)  of  the 
FDIC's  rules  and  regulations,  also 
adopted  by  the  Board  on  August  8, 
1995,  permits  the  Board,  by  resolution, 
to  adjust  said  rate  schedule  upward  or 
downward  by  a  maidmum  of  5  basis 
points,  as  the  Board  deems  necessary  to 
maintain  the  reserve  ratio  at  the  DRR; 
and 

Whereas,  section  327.9(b)  requires 
that  any  such  adjustment  shall  be 


determined  by  (1)  the  amount  of 
assessment  revenue  necessary  to 
maintain  the  BIF  reserve  ratio  at  the 
DRR.  and  (2)  the  assessment  schedule 
that  woidd  generate  that  amount  of 
revenue  considering  the  risk  profile  of 
BIF  members;  and 

Whereas,  in  determining  that  amoxmt 
of  revenue,  the  Board  is  required  to  take 
into  consideration  (1)  expected  BIF 
operating  expenses,  (2)  case  resolution 
expenditures  and  income,  (3)  the  effect 
of  assessments  on  BIF  members' 
earnings  and  capital,  and  (4)  any  other 
factors  the  Board  may  deem  fiq;>propriate; 
and 

Whereas,  the  BIPs  operating  expenses 
and  insurance  leases  have  been  lower 
than  anticipated  and  are  projected  to 
remain  knv  in  the  near  tenn  due  to-ihe 
strong  tcaaamy  and  high  capital  levels 
faa  the  hanking  industry:  and 

Whereas,  the  BIF  reserve  ratio 
currently  exceeds  the  target  DRR  and, 
absent  unexpectedly  large  insurance 
losses  or  deposit  growth,  is  expected  to 
remain  above  the  DRR  for  the  first 
semiannual  period  of  1996  and  beyond 
if  the  ciirrent  rate  schedule  remains  in 
effect  without  adjustment;  and 

Whereas,  reducing  BIF  assessment 
rates  is  likely  to  have  a  favorable  impact 
on  earnings  and  capital  of  insiued 
institutions  having  deposits  insured  by 
the  BIF;  and 

Whereas,  the  Board  has  therefore 
determined  that  a  downward 
adjustment  to  the  current  rate  schedule 


is  necessary  to  comply  with  the 
statutory  requirements  for  setting 
assessments,  including  the  requirement 
that  the  FDIC  maintain  the  BIF  reserve 
ratio  at  the  DRR;  and 

Whereas,  in  determining  the  amount 
of  the  downward  adjustment,  the  Board 
has  considered  the  factors  specified  in 
section  327.9(b),  as  reflected  ib  the 
attached  Federal  Register  notice 
document 

Now,  therefore,  be  it  resolved,  that  the 
Board  does  hereby  adjust,  for  the 
semiannual  period  beginning  January  1, 
1996.  through  June  30, 1996,  BIF  rate 
schedule  based  on  Rate  Schedule  2  at 
section  327.9(a)  of  the  FDIC's  rules  and 
regulations  by  a  reduction  of  4  basis 
points  to  be  appUed  uniformly  across 
the  schedule  to  each  assessment  risk 
classification  represented  in  the 
schedule. 

Be  it  further  resolved,  that  the  Board 
hereby  directs  the  Executive  Secretary, 
or  his  designee,  to  cause  the 
aforementioned  Federal  Register  notice 
document  to  be  published  in  the 
Federal  Register  in  a  form  and  manner 
satis&ctory  to  the  Executive  Secretary, 
or  his  designee,  and  the  General 
Counsel,  or  his  designee. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.,  this  14th  day  of 
November,  1995. 

Federal  Dep>08it  Insurance  Corporation.- 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 


Table  i.— BIF  AssESSME^f^  Rates  Factors  To  Be  Considered  First  Semiannual  Assessment  Period,  1996 


BJF  Ratio  at  December  31, 1995'  (Percent)  » 

Expected  Income  (SMiHions) - 

Assessment  Inoonw  (SMillions) - 

Interest  Income  (SMaUons) 

Expected  Insurance  Losses  and  Change  in  Provisions  for  Future  Losses  (SMiHions)' 

Expected  Operating  Expenses  (SMiHions) 

Estimated  BIF-tnsured  Deposits  at  June  30  ^  (SBiNions)  

BIF  Ratio  at  June  30. 1996*  (Percent)  -™^^™^^ 


Current  rate 
schedule  of  4  to 
31  tMSis  points 


1.31  to  1.34  .... 

1.171  

546  

625  

-100  to  4600 

215  -.. 

1,877  to  2,032 
1.28  to  1.40  .... 


Adjusted  rate 
schedute  of  0  to 
27  basis  points 


1.31  to  1.34. 

677. 

52. 

620. 

-100tOf600. 

215. 

1,877  to  2.032. 

1.25  to  1.37. 


'  Range  reflects  annual  insured  growth  rate  of  +2  percent  versus  -  2  percent  for  second  haK  of  1995. 
2  Range  based  on  FDIC  experience,  as  reviewed  in  Federal  Register  notice  of  August  16,  1995,  60  FR  42680. 

3Lower  bound  assumes  annual  growth  of  insured  deposits  of  -2  percent  for  second  half  of  1995  and  first  haH  of  1996.  Upper  bound  assumes 
annual  growth  of  6  percent  for  these  same  four  quarters.  Range  based  on  quarterly  volatility  evidence  from  1964:02  to  1995:01 
*Reltocts  ranges  for  all  preceding  items  in  Table  1. 
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Failed  BIF  Members,  1987-1994: 
3-Year  Lagged  Capital  Category 


NumlMr  of  Failures 


Assets  of  Failures 
($  BHikNM) 


Adequate 
99 


Adequate 
$70 


Camel  Rating 


fMe:   For  purposes  of  this  chart,  'adequately-capitalized'  institutions  are 
tttose  with  equity-to-assets  ratios  of  four  percent  ormore.  For 
"weH-capitalized*  the  cutoff  is  five  percent. 


Time  Prior  to  Failure 
(in  years) 


(FR  Doc.  9S-287ig  Filed  12-«-9S;  8:45  un] 
BNJJNQ  coot  •n4-01-C 


Time  Prior  to  Failure  (in  ] 

^ears) 

Camel 
Rating 

3 

2 

1 

0.5 

5 

28% 

7.8% 

32.8% 

54.4% 

4 

ia4 

31.1 

37.3 

2B.6 

3 

232 

26.4 

1&6 

9.1 

2 

4^1 

30.7 

11.3 

6.5 

1 

ae 

4.0 

2.1 

1.4 
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12  CFR  Part  327 


jRalMMionoffExtatant 
AaMMmant  Rati  tehadula  for  SAIF- 

RMUaiDOfl^ 


AOCNCV:  Federal  Deaosit  Insunmce 

Corporation  (FIHC). 

ACnON:  Confinnatioii  of  assessment  rate. 

SUHMAflY:  On  Noveiaber  14, 1996.  the 
Board  of  EMracton  of  the  FIHC  (Board) 
adopted  a  resoliitioi}  to  retain  the 
existing  assessment  hite  schedule 
applicable  to  memb#n  of  the  Savings 
Association  Insurance  Fund  (SAIF)  Ux 
the  first  semiannual  lessessmrat  period 
of  1996.  As  a  result  «f  thi»  actign.  Uie 
SAIF  assessment  rate  to  be  paid  hy 
depository  instltutiolia  vi^oaa  draosita 
are  subject  to  assessiienlhy  the  SAIF 
will  continue  to  range  finmt  23  csDte  per 
$100  of  assessable  deposits  to  31  onts 
per  $100  of  assessme  deposits. 
d^Mnding  on  risk  daasificaticHL 
EFFfCnvi  OATI:  Januuy  1. 1096, 
through  June  30, 19^6. 

FOR  FUfmcR  wtroimiimm  contact: 

James  R.  McFadyen,  Senior  Financial 
Analyst.  Division  of  Research  and 
Statistics.  (202)  89847027;  Claude  A. 
Rollin.  Senior  Coim4el.  Legal  Division. 
(202)  898-3085;  or  Malerie  Jean  Best, 
Counsel,  Legal  Division.  (202)  898- 
3812;  Federal  DepocH  Insurance 
Corporation.  Washington.  D.C  20429. 

SUPPLfMBfTARY  MFOMiATICN: 

LSuimnary 

Based  upon  the  ret  ults  of  its 
semiannual  review  of  the  capitalization 
of  the  SAIF  and  of  this  SAIF  assessment 
rates,  the  Board  has  determined  to  retain 
the  existing  assesamfnt  rate  schedtile 
applicable  to  SAIF-member  institutions 
for  the  firM  semiannual  assessment 
period  of  1996  so  thalt  capitalization  of 
the  SAIF  is  aocompli^ied  as  soon  as 
possible.  As  a  resxilt  of  this  action,  the 
SAIF  assessment  rata  to  be  paid  by 
institutions  whose  deposits  are  subject 
to  assessment  by  the  SAIF  will  continue 
to  range  from  23  cents  per  $100  of 
assessable  deposits  te  31  cents  per  $100 
of  assessable  deposits,  depending  on 
risk  classification. 

Despite  the  general  good  health  of  the 
thrift  industry,  the  StJF  is  not  in  good 
conditian  and  it  remains  significantly 
undercapitalized.  Oq  Jime  30, 1995,  the 
SAIF  had  a  balance  df  $2.6  billion,  or 
about  37  cents  in  reserves  for  every  $100 
in  insured  deposits.  An  additional  $6.3 
billion  would  have  bleen  required  on 
that  date  to  fully  capitalize  the  SAIF  to 
its  designated  reserve  ratio  PRR)  of  1.25 
percent  of  estimated  Insured  deposits. 
As  of  September  30, 1995,  the  SAIF 
balance  had  grown  td  $3.1  biUion, 


although  the  reserve  ratio  for  that  date 
cannot  be  determined  until  insured 
deposits  as  of  September  30  become 
available  in  December.  At  the  current 
pace,  and  under  reasonaUy  optimistic  * 
assumptions,  the  SAIF  would  not  reach 
the  statutorily  mandated  DRR  until  at 
least  the  year  2002.  The  fiailure  of  a 
single  kuge  SAIF-insured  institution  or 
several  sizeable  institutions  or  an      ' 
economic  downturn  leading  to  higher 
than  anticipated  losses  could  render  the 
fund  insolvent.  While  the  FDIC  is  not 
currently  predicting  sudi  thrift  failures, 
they  are  possible. 

toe  main  source  of  income  for  the 
SAIF  is  assessments.  A  sizable  portton 
of  the  SAIFs  ongmng  assessments  (up 
to  $793-iniUion  annually)  is  diverted  to 
meet  ia^arsst  payments  on  obligations  of 
the  Fbandng  Corpcnatiao  (FKX)). 
Radbdng  assessment  rates  to  the  lowisst 
minimum  average  rate  permitted  by 
law— 18  basis  points— is  presently 
I«x>  jected  to  delay  SAIF  capitalization 
until  2005,  and  it  would  cause  a  FICO 
short£dl  as  early  as  1996.  Mareover. 
there  will  still  be  a  significant 
difiiarential  between  assessment  rates  of 
the  Bank  Insurance  Fund  (BIF)  and  the 
SAIF  even  if  the  Board  reduces  the  SAIF 
assessments  to  the  wiinimnm  average 
allowed  by  statute. 

n.  Statutory  Provisions  Governing  SAIF 
Assessment  Rates 

A.  Section  7  of  the  Federal  Deposit  , 
Insurance  Act 

Section  7(b)  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act)  governs  the 
Board's  authority  for  setting  assessments 
for  SAIF  membere.  12  U.S.C.  1817(b). 
Section  7(b)(1)  (A)  and  (C)  require  that 
the  FDIC  maintain  a  risk-based 
assessment  system,  setting  assessments 
based  on  (1)  the  probable  risk  to  the 
fund  posed  by  each  insured  depository 
institution  taking  into  account  di^irent 
categories  and  concentrations  of  assets 
and  liabilities  and  any  other  relevant 
factora;  (2)  the  likely  amount  of  any 
such  loss;  and  (3)  the  revenue  needs  of 
the  fund.  Section  7(b)(2)(A)(iii)  further 
directs  the  Board  to  impose  a  minimiim 
assessment  on  each  institution  not  less 
than  $1,000  semiannually.  The  Board 
must  set  semiannual  assessments  and 
the  DRR  for  each  d^osit  insurance  fund 
independentiy.  FDI  Act  section 
7(b)(2)(B). 

The  Board  must  set  semiannual 
assessments  for  SAIF  membere  to 
maintain  the  reserve  ratio  at  the  DRR  or, 
if  the  reserve  ratio  is  less  than  the  DRR, 
to  increase  the  reserve  ratio  to  the  DRR. 
FDI  Act  section  7(b)(2)(A)(i).  The 
reserve  ratio  is  the  dollar  amount  of  the 
fund  balance  divided  by  estimated 


SAIF-insured  deposits.  The  DRR  for  the 
SAIF  is  currently  1.25  percent  of 
estimated  insured  deposits,  the 
minimum  level  permitted  by  the  FDI 
Act.  In  setting  SAIF  assessments  to 
achieve  and  maintain  the  DRR,  the 
Board  must  consider  the  SAIF's 
expected  operating  expenses,  case 
resolution  expenditures  and  income,  the 
effect  of  assessments  on  memben' 
earnings  and  capital,  and  any  other 
factora  that  the  Board  may  deem 
appropriate.  FDI  Act  section  7(b)(2)(D). 

Before  January  1. 1998,  if  the  SAIF 
remains  below  the  DRR.  the  t(Aal 
amount  raised  by  semiannual 
asaassments  cm  SAIF  membere  may  not 
be  less  than  the  amount  that  would  have 
been  raised  if  section  7(b)  as  in  effect  on 
July  15, 1991  remained  in  effect.  See 
FDI  Act  section  7(b)(2)  (E)  and  (F).  The 
minimum  rate  required  by  section  7(b) 
as  then  in  offset  was  0.18  percent. 

Begiiming  January  1, 1998,  all 
minim<im  assessment  provisions 
applicable  to  BIF  membere  cdso  apply  to 
SAIF  members.  Under  these  provisions, 
4f  the  SAIF  remains  below  the  DRR,  the 
total  amount  raised  by  semiannual 
assessmmits  on  SAIF  membere  may  not 
be  less  than  the  amount  that  would  have 
been  raised  by  an  assessment  rate  of 
0.23  percent.  See  FDI  Act  section 
7(b)(2)(E). 

The  Board  thiis  has  the  legal  authority 
to  reduce  SAIF  assessment  rates  to  a 
minimum  average  of  18  basis  points 
imtil  January  1, 1998.  Beginning  January 
1, 1998,  however,  the  minimnni  average 
rate  must  be  23  basis  points  until  SAIF 
achieves  its  DRR  of  1.25  percent. 

In  setting  semiannual  assessments  for 
memben  of  the  SAIF,  beginning  January 
1, 1998,  if  the  reserve  ratio  of  the  SAIF 
is  less  than  the  DRR,  the  Board  must  set 
semiannual  assessments  either,  (a)  at 
rates  sufficient  to  increase  the  reserve 
ratio  to  the  DRR  wtthin  1  year  after 
setting  the  rates,  or  (b)  in  accordance 
with  a  schedule  for  recapitalization, 
adopted  by  regulation,  that  specifies 
target  reserve  ratios  at  semiaimual 
intervals  culminating  in  a  reserve  ratio 
that  is  equal  to  the  DRR  not  later  than 
15  yean  after  implementation  of  the 
schedule.  FDI  Act  sectiot  7(b)(3). 
Section  8(h)  of  the  Resolution  Trust 
Corporation  Completion  Act  (RTCCA), 
Pub.  L.  No.  103-204, 107  Stat2369, 
2388,  amended  section  7(b)(3)  to  allow 
the  Board,  by  regulation,  to  amend  the 
SAIF  capitahzation  schedule  to  extend 
the  date  by  which  the  SAIF  must  be 
capitalized  beyond  the  15-year  time 
limit  to  a  date  vi^ch  the  Board 
determines  will,  over  time,  maximize 
the  amotmt  of  semiannual  assessments 
received  by  the  SAIF,  net  of  insurance 
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losses  iiunured.  FDI  Act  section 
7(b)(3)(C).  _ 

Amounts  assessed  by  the  FICO  against 
SAIF  memben  must  be  subtracted  from 
the  amounts  authorized  to  be  assessed 
by  the  Board.  FDI  Act  section  7(b)(2)(D). 

In  order  to  achieve  SAIF 
capitalization,  the  Board  adopted  a  risk- 
rekted  assessment  matrix  in  September 
1992  (see  Table  1)  which  has  remained 
unchanged.    -, '    :,, 

•Table  i.— SAIF-Member  Assess- 
ment Rate  Schedule  for  the 
Second  Semiannual  Assessment 
Perkdd  of  1995 

[Basis  points] 


Capital  group 

Supervisory  subgroup 

A 

B 

C 

Wen  capitalized  . 
Adequately  cap- 
italized   

Underca^iitaHzed 

23 

26 

29 

26 

29 

30 

29 

30 
31 

B.  Statutory  Provisions  Gov^ning  FICO 
Assessments 

FICO  was  originated  by  section  302  of 
the  Competitive  Equality  Banking  Act  of 
1987  (CEBA),  Pub.  L.  No.  100-86, 101 
Stat.  552,  585,  which  added  section  21 


to  the  Federal  Home  Loan  Bank  Act 
(FHLB  Actj.i  FICO's  assessment 
authority  derives  from  section  21(f)  of 
the  FHLB  Act,  12  U.S.C.  1441(f).  As 
amended  by  section  512  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  No.  101-73. 103  Stat.  183,  406, 
section  21(f)  requires  that  FICO  obtain 
funding  for  "anticipated  interest 
payments,  issuance  costs,  and  custodial 
fees"  on  FICO  obligations  from  the 
following  sources,  in  descending 
priority  order  (1)  FICO  assessments 
previously  imposed  on  savings 
associations  under  pre-FIRREA  funding 
provisions:  (2)  "with  the  approval"  of 
the  FDIC  Board,  assessments  against 
SAIF  member  institutions;  and  (3) 
FSUC  Resolution  Fund  (FRF) 
receivership  proceeds  not  needed  for 
the  Resolution  Funding  Corporation 
(REFCORP)  Principal  Fund. 

Under  section  21(f)(2),  HCO 
assessments  against  SAIF  members  are 
to  be  made  in  the  same  manner  as  FDIC 
insurance  assessments  under  section  7 
of  the  FDI  Act.  The  amount  of  the  FICO 
assessment — together  with  any  amount 
assessed  by  REFCCMU'  under  section 
21B  of  the  FHLB  Act — must  not  exceed 
the  insurance  assessment  amount 
authorized  by  section  7.^  Section 


21(f)(2)  further  pnwides  that  FICO 
"shall  have  first  priority  to  make  the 
assessment,"  and  that  the  amount  of  the 
insurance  assessment  under  section  7  is 
to  be  reduced  by  the  amount  of  the  FICO 
assessment.  One  important  effect  of  the 
FICO  assessment  is  to  exacerbate  any 
premium  differential  that  may  exist 
between  BIF  and  SAIF  assessment  rates. 

m.  Problems  Confronting  the  SAIF 

A.  Background:  SAIF  Assessment  Rates 

In  deciding  against  changes  in  the 
SAIF  assessment  rate,  the  Board  has 
considered  the  SAIF's  expected 
operating  expenses,  case  resolution 
expenditures  and  income  under  a  range 
of  scenarios.  The  Board  also  has 
considered  the  effect  of  an  increase  in 
the  assessment  rate  on  SAIF  members' 
earnings  and  capital.  When  first 
adopted,  the  assessment  rate  schedule 
yielded  a  weighted  average  rate  of  25.9 
basis  points.  With  subsequent 
improvements  in  the  indxistry  and  the 
migration  of  institutions  to  lower  rates 
within  the  assessment  matrix,  the 
average  rate  has  declined  to  23.7  basis 
points  (based  on  risk-based  assessment 
categories  as  of  July  1, 1995  and  the 
assessment  base  as  of  June  30, 1995 — 
see  Table  2). 


TABLE  2.— SAIF  ASSESSMENT  BASE  DISTRIBUTION  SUPERVISORY  AND  CAPITAL  RATINGS  IN  EFFECT  JULY  1,  1995 

DEPOSITS  AS  OF  June  30, 1995 

[In  t)iflions] 


Capital  group 


Wen  capitalized 


Adequately  capitalized . 


Under-capitalized 


Number. 


Number, 
Base  — 
Number. 
Base  — 


Supervisory  sutigroup 


1,529 
$611.1 
22 

$16.6 

0 

$0.2 


86.1% 
83.6 
1.2 
2.3 
0.0 
0.0 


B 


137 
$68.4 

30 

$18.3 
0 

$0.0 


7.7% 
8.0 
1.7 
2.5 
0.0 
0.0 


24 
$17.0 
26 
$6.8 

7 
$2.1 


1.4% 
2.3 
1.5 
0.9 
0.4 
0.3 


■number  reflects  the  number  of  SAIF  rnemt>ers;  '*Base''feflecis  the  SAIF-essessabie  deposits  of  SAIF  memt)er8  and  of  BIF-menOer  Oalcar 
banlQ. 


The  primary  source  of  funds  for  the 
SAIF  is  assessment  revenue  fiY>m  SAIF- 
member  institutions.  Since  the  creation 
of  the  fund  and  through  the  end  of  1992, 
however,  all  assessments  from  SAIF- 
member  institutions  were  diverted  to 
other  needs  as  required  by  FIRREA.^ 
Only  assessment  revenue  generated 
from  BIF-meraber  institutions  that 
acquired  SAIF-insured  deposits  imder 


I  Title  m  of  CEBA,  entitled  the  Federal  Saving* 
and  Loan  Inauianca  Corporation  Racapitalintimi 
Act  of  1987,  directed  the  Federal  Hmne  Loan  Bank 
Board  to  charter  FICO  for  the  purpoee  of  financing 
the  recapitalization  of  the  FSUC  ov  purchasing 
FSUC  aecuritiet  (and,  subeeqoentfy,  securities 
issued  by  the  FSUC  Resolution  Fund  as  successor 
to  FSUC). 


section  5(d)(3)  of  tiie  FDI  Act  (12  U.S.C. 
1815(d)(3))  (so-called  "Oakar"  banks) 
was  deposited  in  the  SAIF  throughout 
this  period. 

B.  The  SAIF  is  Significantly 
Undercapitalized 

SAIF-member  assessment  revenue 
began  flowing  into  the  SAIF  on  January 
1, 1993.  However,  the  FICO  has  a 


'The  REFCORP  Principal  Fund  is  now  fully 
funded  and,  accordingly,  REFCORP's  assessment 
authority  has  effectively  terminated. 

'From  1989  through  1992,  more  than  90  percent 
of  SAIF  assessment  revenue  went  to  the  FRF.  the 
REFCORP  and  the  FICO. 


priority  claim  on  SAIF-member 
assessments  in  order  to  service  FICO 
bond  obligations.  Under  existing 
statutory  provisions,  FICO  has 
assessment  authority  through  2019,  the 
mattirity  year  of  its  last  bond  issuance. 
At  a  maximum  of  $793  million  per  year, 
the  FICO  draw  is  substantial,  and  is 
expected  to  represent  45  percent  of 
estimated  assessment  revenue  for  1995, 


[■'g**^ 
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or  11  banis  points  oi  the  avenge 
aaMHBUBt  rate  of  ^3.7  basis  points.^ 
The  SAIF  had  a  bdlbioa  of  $3.1  WUion 
(unauditid)  on  Sep^ndmr  30, 199S. 
Widi  piteary  rasptiuiltflity  for 
raeohring  fialed  ^jft  institutioos 
Tedding  wJJh  the  Resolution  Trust 
Coipc^iai  (RTC)  imtil  June  30. 1995, 
then  nvace  few  dan^ids  on  the  SAIF. 
The  SAIF  assumed  ^eeohitimi 
lesponsitaiUty  for  tailed  thrifts  from  the 
RTC  on  Jufy  1,199$. 

In  ad(titi(m  to  assjessment  revenue  and 
investment  incomei  there  are  other 


funds  for  the  SAIF 
FDIChasaSSO 
available  from  the 
(Treasury) 


potential  sources ' 
as  follows.  First,  i 
bilUonlineofi 
Department  of  the ' 
for  deposit  insurant  purposes,  on 
which  no  dtawrs  ha^been  made  to 
date.  Pin  Act  secticm  14(a).  The  SAIF 
would  be  required  to  repay  any  amounts 
bonowed  frmn  the  lYaasuary  with 
revenues  bom  dep<^  insiuanoe 
premiums.  As  a  addition  of  borrowing, 
the  FTHC  would  be  Required  to  provide 
the  Treasury  with  arepaymoat  sdiedule 
demonstrating  that  fabtn  premium 
revenue  wouU  be  adequate  to  repay  any 
amount  bomwed  plus  interest  FDI  Act 

section  14(c). j 

Next,  the  RTOCA^  authorized  the 
appropriation  of  up  to  $8  billion  in 
Treasury  fimds  to  pay  ftv  losses 
incurred  by  the  SAIF  dxuing  fiscal  years 
1994  through  1998.  to  the  extent  of  the 
availability  of  appr^>priated  funds.  In 
addition,  at  any  tin|e  before  the  end  of 
the  2-year  penod  bteinniog  on  the  date 
of  the  terminaticHi  (^fthe  RTC.  the 
Treasury  is  to  prov^  out  of  funds 
appropriated  to  thei  RTC  but  not 
expended,  such  ampunts  as  are  needed 
by  the  SAIF  and  arf  not  needed  by  the 
RTC  To  obtain  fonfls  from  either  of 
these  sources,  however,  certain 
cntificaticms  must  be  made  to  the 
Congress  by  the  Cheirman  of  the  FDIC 
FDI  Act  sections  liy(a)(6)(D).  (E)  and  {J). 
Among  these,  the  CJudnnan  must  certify 
that  the  Board  has  ^eteimined  that: 

(1)  SAIF  msmbew  ^  unable  to  pay 
additioDal  wmkitiwul  asaessmsnts  at  the 
Tstet  required  to  cover  loeees  and  to  meet  the 
repayment  echedule  t>r  any  amount 
borrowed  from  the  Tieasury  for  insurance 
purposes  under  the  Ft)ICs  line  of  credit 
without  adversely  afiicting  the  SAIF 
membets'  ability  to  nMe  capitd  or  to 
maintain  the  asseatm^  base;  and 

(2)  An  inueaae  in  assessment  rates  for 
SAIF  members  to  cover  losses  or  meet  any 
repayment  schedule  qould  reasonably  be 


*Tha  PICO  has  u  annaal  call  on  up  to  the  first 
$793  miliion  In  SAIF  asMMtnent*  until  the  year 
2017,  with  decreasing  calls  for  two  additional  years 
tluraaAer.  With  interest  credited  for  early  payment, 
the  actual  annual  draw  i|  expected  to  approximate 
S780  million. 


expected  to  result  In  pester  losses  to  the 
Government. 

It  may  require  extremely  grave 
conditions  in  the  thrift  industry  in  ordn 
for  the  FE»C  to  certify  that  rai^  SAIF 
assessments  would  resuh  in  increased 
losses  to  the  Government  Moreover, 
these  funds  cannot  be  used  to  capitalize 
the  fund,  that  is,  to  provide  an 
insurance  reserve,  which  was  the 
original  purpose  of  requiring  a  1.25 
reserve  ratio. 

The  RTC's  resohitimi  activities  and 
the  thrift  industry's  substantial 
reduction  of  troubled  assets  in  recent 
yeer^love  resulted  in  a  relatively  sound 
industry  as  the  SAIF  assimied  resoluticm 
responsibility.  However,  with  a  balance 
of  $3.1  biUion,  the  SAIF  does  not  have 
a  large  cushicm  with  which  to  absorb  the 
costs  of  thrift  failures.  The  FDIC  has 
significantly  reduced  its  projections  of 
C^ed-thrift  assets  tax  the  next  two 
3reare,  but  the  failure  of  a  single  large 
institution  or  several  sizeable 
institutions  or  an  economic  downturn 
leading  to  higher  than  anticipated  losses 
could  render  the  fund  insolvent.  The 
FDIC's  loss  projections  for  the  SAIF  are 
discussed  in  more  detail  below. 

C.  Condition  and  Performance  of  SAIF- 
Member  Institutions  ' 

SAIF  membere  earned  $1.4  billion  in 
the  second  quarter  of  199S,i»mpared  to 
$1.2  billion  in  the  first  quarter.  Average 
returns  on  assets  (0.73  percent)  and 
eqtiity  (9.23  percent)  both  increased 
from  first-quarter  levels,  but  SAIF 
memben'  average  returns  remain  well 
below  those  of  BIF  monbere  (1.14 
percent  ROA  end  14.25  percent  RCS). 
Despite  a  slight  rise  in  loss  provisions 
(up  1  percent),  asset  quality  remains 
strong.  Noncurrent  loans  and  foreclosed 
real  estate  both  declined  from  first-  - 
quarter  levels,  reducing  the  ratio  of 
troubled  assets  to  total  assets  from  1.18 
percent  to  1.12  percent.  Reserve 
coverage  of  noncurrent  loans  improved 
slighUy,  bom  84  cents  for  each  dollar  of 
noncurrent  loans  to  85  cants,  and  the 
equity-to-assets  ratio  also  rose,  fitnn 
7.88  percent  on  March  31  to  8.02 
percent  on  June  30.  SAIF  members  were 
slighUy  less  reliant  on  deposits,  which 
comprised  77.9  percent  of  their 
liabilities  on  June  30,  down  from  78.2 
percent  in  the  first  quarter. 

As  of  June  30, 1995,  there  were  1,774 
members  of  the  SAIF,  including  1,696 
savings  institutions  and  78  commercial 
banks.  On  this  date,  there  were  54  SAIF- 
member  "problem"  institutions  with 


'  Excluding  one  self-liquidating  savings 
institution  and  RTC  conservatoiships.  The  final 
RTC  conservatorship  was  resolved  during  the 
second  quarter,  prior  to  lune  30. 


total  assets  of  $30  billion,  compered  to 
73  institutions  vdth  $59  billion  a  yeer 
earlier.  Two  SAIF-member  thrifts;  vrith 
total  assets  of  $456  million,  failed 
during  the  first  half  of  1095.  No  SAIF 
members  have  failed  since  July  1,  when 
the  SAIF  assumed  resolution 
responsibility  from  fte  RTC 

A  discussion  of  the  improving 
condition  of  the  SAIF-member  mriit 
industry  must  be  tempered  by  the 
higher  risks  the  SAIF  faces  relative  to 
the  BIF.  The  SAIF  has  fewer  members 
among  which  to  spread  risk  and  also  has 
greater  risks  fitnn  geographic  and 
product  concentrations.  The  eight 
largest  holdere  of  SAIF-insured 
deposits,  with  a  combined  18.5  percent 
of  such  deposits,  all  operate 
predominantly  in  California.  By 
contrast,  the  eight  largest  holden  of  BIF- 
insined  deposits  operate  in  five 
difierent  states  and  hold  10  percent  ai 
all  BIF-insiired  deposits.  The  assets  of 
SAIF  memben  are  heavily  ctmcentrated 
in  residential  reel  estate,  largely  due  to 
statutory  requirements  that  must  be  met 
to  realize  certain  income  tax  benefits. 
While  these  investments  entail 
relatively  little  credit  risk,  SAIF 
memben  generally  are  more  enx»ed  to 
interest-rate  risk  man  BIF  memben. 

D.  Impact  of  a  Premium  I^fferential 

The  BIF  achieved  its  statutorify 
required  minimum  reserve  ratio  of  1.25 
percent  during  the  second  quarter  of 
1995,  enabling  the  Board  to  lower  BIF 
assessment  rates.  On  August  8, 1995,  the 
Board  adopted  an  assessment  rate 
schedule  for  the  BIF  ranging  frnm  4  to 
31  basis  points,  compared  to  a  range  of 
23  to  31  basis  points  under  the  earUer 
BIF  schedule  and  the  current  SAIF 
schedule.  The  Board  has  decided  to 
decrease  BIF  rates  further,  to  a  range  of 
0  to  27  basis  points,  based  on  the 
continuing  strength  of  the  commercial 
banking  industry  and  low  near-term  loss 
expectations.  A  notice  concerning  the 
BIF  assessment  rate  schedule  is 
published  elsewhere  in  this  Federal  . 
Register. 

Under  the  current  BIF  and  SAIF 
assessment  rate  schedules,  average  SAIF 
rates  are  23  basis  points  higher  than 
average  BIF  rates.  It  is  likely  that  for  the 
next  seven  yean  SAIF  rates  will  remain 
significantly  higher  than  BD  rates,  until 
the  SAIF  is  capitalized.  After 
capitalization,  SAIF  rates  wiU  continue 
to  be  at  least  11  basis  points  higher  until 
the  FICO  bonds  mature  in  2017  to  2019, 
assiuning  the  Board  sets  SAIF 
assessment  rates  to  cover  FICO's  needs. 
If  BIF  membere  pass  along  most  of  their 
assessment  savings  to  their  ciistomen, 
SAIF  memben  may  be  fmced  to  pay 
more  for  deposits  or  charge  less  for 


loans  to  remain  cranpetitive.  For  SAIF 
membere,  this  could  result  in  reduced 
earnings  and  an  impaired  ability  to  raise 
fimds  in  the  capital  markets.  An  - 
analysis  of  a  five-year  time  span 
suggests  that  any  increase  in  failures 
attributable  solely  to  an  average  23-basis 
point  diffsrential  is  likely  to  be 
sufficiently  small  as  to  be  manageable 
by  the  SAD'  under  current  interest-rate 
and  asset-quality  conditions.  The 
analysis  also  indicates  that  under 
hareher  than  assumed  interest-rate  and 
asset-quality  conditions,  these  economic 
facton  would  have  a  significantly 
greater  effect  on  SAIF-member  failure 
rates  than  would  a  23-basis  point 
premium  differential  by  itself.  Among 
the  weakest  SAIF  membere,  the 
differential  could  be  as  high  as  31  basis 
points,  possibly  resulting  in  competitive 
pressures  that  cause  additional  failures. 
However,  analysis  showed  that,  apart 


fit)m  institutions  that  have  already  been 
identified  by  the  FDIC's  supervisory 
staff  as  likely  failxues,  the  wider  spread 
is  likely  to  have  a  minimal  impact  in 
terms  of  additional  failtires. 

Nevertheless,  the  Board  recognizes 
that  a  premium  differential  between 
BIF-  and  SAIF-insured  institutions  is 
likely  to  increase  competitive  pressures 
on  thrifts  and  impede  their  ability  to 
generate  capital  both  internally  and 
externally.'  The  Board  recognizes  that 
an  ongoing  premiimi  disparity  of  23 
basis  points  provides  powerful 
incentives  to  reduce  SAIF-assessable 
deposits.  This  could  be  readily 
accomplished  in  a  number  of  ways,  with 
implications  both  for  the  ability  of  SAIF 
membere  to  fund  FICO  interest 
payments,  discussed  in  the  following 
section,  and  for  the  structural  soundness 
of  the  SAIF.  A  sharp  decline  in 
membenhip  and  the  assessment  base 
would  also  render  the  SAIF  less 


effective  as  a  loss-spreading  mechanism 
for  insurance  purposes  by  exacerbating 
the  concentration  risks  the  fund  already 


E.  The  Ability  of  the  SAIF  to  Fund  FICO 

Under  law,  SAIF  assessments  paid  by 
BIF-member  Oakar  banks  are  deposited 
in  the  SAIF  and  are  not  subject  to  FICO 
draws.''  Further,  SAIF  assessments  paid 
by  any  former  savings  association  that 
(i)  Has  converted  fit>m  a  savings 
association  charter  to  a  bank  charter, 
and  (ii)  remains  a  SAIF  member  in 
accordance  v«rith  section  5(d)(2)(G)  of 
the  FDI  Act  (12  U.S.C.  1815(d)(2)(G))  (a 
so-called  "Sasser"  bank),  are  likewise 
not  subject  to  assessment  by  FICO.*  On 
June  30, 1995,  BIF-member  Oakar  banks 
held  27.8  percent  of  the  SAIF 
assessment  base,  and  SAIF-member 
Sasser  banks  held  an  additional  7.5 
percent  (see  Table  3). 


Table  3.— PERCEKfiAQE  Distribution  of  the  SAIF  Assessment  Base 


Available 
to  FICO 

Not  availabte  to  FICO 

■ 

Oaktf 

Saggy 

Subtotal 

Total 

12«0  " 

12«0  

12/B1          ..«.. . — 

99.8 
95.8 
89.9 
85.9 
74.7 
67J 
64.7 

0.2 
3.9 
8.7 
10.3 
19.4 
25.4 
27.8 

0.0 
0.3 
1.5 
3.8 
5.9 
7.3 
7.5 

0.2 
42 
10.1 
14.1 
2S.3 
32.7 
35.3 

100.0 
100.0 
100.0 

i2«2 . — ; - 

12/94  - 

6196 - - -•• 

100.0 
100.0 
100.0 
100.0 

While  the  pace  of  Oakar  acquisitions 
slowed  as  RTC  resolution  activity 
wound  down,  Oakar  acquisitions  may 
continue  and  become  an  even  greater 
propoftion  of  the  SAIF  assessment 
base.'  This  has  the  potential  result  of 
the  SAIF  having  insufficient 
assessments  to  cover  the  FICO 
obligation  at  current  assessment  levels. 
The  rate  of  Sasser  converaions  is 
difficult  to  predict  and  is  partially 
dependent  on  state  laws,  but  any  future 
conveniens  would  also  decrease  the 
proportion  of  SAIF  assessment  revenues 
available  to  FICO. 

In  addition  to  the  growth  of  the 
Oakar/Sasser  portion  of  the  SAIF 
assessment  base,  the  ability  of  the  SAIF 
to  fund  FICO  interest  payments  will  be 


adversely  affected  by  the  premium 
differential.  Despite  the  current 
moratorimn  on  tthe  transfer  of  deposits 
between  funds,  many  alternatives  are 
available  to  SAIF-insured  institutions 
seeking  to  reduce  their  SAIF-assessable 
deposits.  1°  These  institutions  could 
decrease  their  SAIF  assessments  by 
shifting  their  funding  to  nondeposit 
liabilities,  such  as  Federal  Home  Loan 
Bank  advances  and  reverse  repurchase 
agreements;  by  secviritizing  assets;  or  by 
changing  business  strategies,  such  as 
choosing  to  become  a  mortgage  bank. 
Lastly,  SAIF-insured  institutions  and 
their  parent  companies  could  structure 
affiUate  relationships  that  facilitate  the 
"migration"  of  deposits  from  a  SAIF- 
insured  institution  to  a  BIF-insured 


affiliate.  At  least  a  dozen  large 
organizations  have  already  filed 
applications  seeking  to  establish  affiliate 
relationships  for  this  apparent  purpose. 
Moreover,  more  than  100  bank  and  thrift 
holding  companies  with  both  BIF-  and 
SAIF-member  affiliates  already  have  the 
means  in  place. 

These  strategies  to  reduce  reliance  on 
SAIF-insured  deposits  could  rapidly 
deplete  the  SAIF  assessment  base  to  the 
point  where  the  assessment  base  is  not 
large  enough  to  generate  sufficient 
revenue  to  cover  the  FICO  obligation. 
This  would  occur  with  a  20  percent 
reduction  in  the  current  SAIF 
assessment  base,  and  it  is  not 
uiueasonable  to  expect  a  decline  of  that 
magnitude. 


<  See  The  Condition  of  the  BIF  and  the  SAIF  and 
Belated  Issues,  Testimony  of  Ricki  Heifer, 
Chairman,  FDIC,  before  the  Subcommittee  on 
Financial  Institutions  and  Consumer  Credit, 
Committee  on  Banking  and  Financial  Services,  U.S. 
House  of  RepresenUtives,  Attachment  C  entitled 
"Analysis  of  Issues  Confronting  the  Savings 
Association  Insurance  Fund,"  March  23, 1995. 

7  See  Notice  of  FDIC  General  Counsel's  Opinion 
No.  7, 60  FR  7055  (Feb.  6, 1995). 


*SAIF-«saessabIe  deposits  held  by  BIF-member 
Oakar  banks  will  continue  to  grow  at  the  same  rate 
as  the  Oakar  bank's  overall  deposit  base.  Under 
section  5(d)(3)  of  the  FDI  Act,  as  amended  by  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDIdA),  such  deposiu 
ai«.adjusted  annually  by  the  acquiring  institution's 
ovefkll  deposit  grov^b  rateiexcluding  the  effects  of 
merge?>«t*«Iw«l1J6riiL/ 

"  The  CondiUon  of  the  SAtF  and  Belated  Issues, 
Testimony  of  Ricki  Heifer,  Chairman,  FDIC.  before 


the  Committee  on  Banking,  Housing,  and  Urban 
AfSairs,  U.S.  Senate,  Attachment  A  entitled  "The 
Immediacy  of  the  Savings  Association  Insurance 
Fund  Problem."  July  28,  1995.  77ie  Condition  of  the 
SAIF  and  Belated  Issues,  Testimony  of  Ricki  Heifer, 
Chairman,  FDIC.  before  the  Subcommittee  on 
Financial  Institutions  and  Consumer  Credit, 
Conunittee  on  Banking  and  Financial  Services,  U.S. 
House  of  Representatives,  Attachment  A  entitled 
"The  Immediacy  of  the  Savings  Association 
Insurance  Fund  Problem."  August  2, 1995. 
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With  two  insui4Bor  funds  providing 
•sMBtially  th»aaif«  predoct  at 
sipiificCTtly  diff^ant  prices,  it  must  be 
esqMcted  that  purchasers  will  sedi  the 
lower  price.  Attempts  to  omtrol  this 
behavior  duroughiogislation  or 
regulation  are  lilcenr  to  be  inefiective 
ura  nwjf  oolyjes*^  in  companies 

at  means.  A  legislated 
r/Sasser  exemption 
would  only  defior  i  FKX)  shortfdl 
because  the  existehoe  of  a  significant 
prolonged  premiuin  difEBiential  is  likely 
to  result  in  continued  erosion  of  the 
SAIF  assessment  bsse. 

F.  Fathd-AMset  EsMmates  for  the  SAIF 

Amons  the  fisctos  that  a£bct  the 
ability  oftheSAIF<to  c^ritalize  md  to 
meet  the  PIOO  assessment  an  the 
number  of  thrift  failures  and  the  dollar 
amount  of  failed  staels  going  forward. 

Estimates  of  fidl^-institution  assets 
are  made  by  the  F0ICs  interdivisicnal 
Bank  end  Thrift  Failure  Woridng  Group. 
In  September  1999,  the  Woridqg  Gtmip 
estimated  ftdled  tfaHft  assets  of  $50 
million  for  the  foutth  quarter  of  1995,  $1 
billion  for  1996  and  $4.5  billion  for  the 
first  nine  months  df  1997.  F<»  loss 
projections  beyond  September  1997,  the 
assumed  fiiiled-asaBt  rate  for  the  SAIF 
was  22  basis  points,  or  about  $2  billion 
per  year. 

In  the  FDIC's  projections,  banks  and 
thrifts  were  assiuned  to  face  similar 
longsr-run  loss  experience.  The  BIF's 
historical  average  isiled-asset  rate  from 
1974  to  1994  was  4)ont  45  basis  points. 
However,  a  lower  laihue  rate  than  the 
recent  historical  estperience  of  the  BIF 
was  assumed  bacauae  the  thrift  industry 
is  relstively  soundjfollowing  the  RTC's 
removal  of  fiiling  Institutioiis  firom  the 
system,  and  the  health  and  perfcsmance 
of  the  remaining  S^IF  members  has 
improved  maricedlV.  As  of  Jime  30, 
1905, 86  percent  of  all  SAIF-member 
institutions  were  i^i  the  best  risk 
classification  of  the  FDKTs  risk-related 
premium  matrix.   ■ 

One  of  the  purposes  of  the  Federal 
Deposit  Insunnce  Corporation 
Improvement  Act  of  1991  (FDIOA)  was 
to  mmimiae  losses! to  the  insurance 
funds.  FDIOA  increased  regulatory 
oversight  and  emphasized  capital 
Spedlkadly,  FDIQA  requires  the 
closing  of  failing  institutions  prior  to  the 
full  depletion  of  their  capital,  limits 
riskier  activities  by  institutions  that  are 
less  than  adequately  capitalized,  and 
establishes  audit  standards  and 
statutory  tiine  franies  for  examinations. 
The  law  also  requites  the 
implemoitation  of  irisk-related 
assessments,  whid^  have  provided 
efEsctive  inoentivef  for  institutions  to 
achieve  and  maintain  the  highest  capital 


and  supervisory  standards.  In  light  of 
these  {vovisions,  the  high  levels  of  thrift 
failures  and  insurance  losses 
experienced  over  the  pest  decade  must 
be  tempered  when  considering  the 
industry's  nesr-term  fiiture 
performanoa: 

G.  Projections  for  the  SAIF 

The  FCHC  currently  projects  that, 
under  reasonably  optimistic 
assumptions,  the  SAIF  is  not  likely  to 
reach  Uie  statutorily  mandated  DRR  of 
1 .25  percent  until  2002.  Also, 
projections  indicate  the  fund  will  not 
encounter  problons  meeting  the  FICO 
obligation  through  2004. 

It  is  unportant  to  note  that  the 
baseline  assiunptions  imderlying  these 
projections  foresee  shrinkage  in  the  non- 
Oakar  portion  of  the  SAIF  assessment 
base  of  2  percent  per  year.  If  thrifts  react 
aggressively  to  the  premium  differoitial 
and  reduce  their  SAIF-assessable 
deposits,  as  discussed  in  Section  IV.E. 
substantially  greater  shrinkage  may 
OOCIU-.  Under  higher  rates  of  shrinkage, 
the  SAIF  is  likely  to  capitalize  prior  to 
2002  because  a  Iowot  level  of  insured 
deposits  would  require  a  smaller  fund  to 
meet  the  DRR:  however,  FICO  interest 
payments  could  be  jeopardized  within  a 
year  or  two. 

As  stated  earlier,  the  Board  has  the 
authority  to  reduce  SAIF  assessment 
rates  to  a  miniimim  average  of  18  basis 
points  until  Janiiary  1, 1998,  at  which 
time  the  average  rate  would  rise  to  23 
basis  points  imtil  capitalization  occurs. 
Projections  made  under  this  scenario 
(and  using  the  other  bnsehne 
assumptions)  indicate  that  the  SAIF 
woiild  capitalize  in  2005.  or  three  years 
later  than  under  the  existing  rate 
schedule.  Perhaps  more  importantly, 
reduction  of  the  SAIF  assessment  rate  to 
IS  basis  points  is  expected  to  cause  a 
FICO  shortfall  in  1996. 

IV.  Suggested  Legislative  Initiatives 

Congress  is  considering  a  number  of 
legislative  proposals  to  resolve  the 
difficulties  facing  the  SAIF.  Most  of 
these  proposals  are  intended  to  bring 
about  the  capitalization  of  the  SAIF 
early  in  1996  and  expand  the 
assessment  base  for  the  FKX)  obUgation. 
Pending  enactment  of  a  comprehensive, 
legislative  resolution  to  the  difBculties 
facing  the  SAIF,  however,  the  FDIC 
must  comply  with  current  statutory 
mandates. 

As  discussed  above,  the  law  provides 
that  if  the  reserve  ratio  is  less  than  the 
DRR,  the  Board  must  set  semiannual 
assessments  for  SAIF  members  to 
increase  the  reserve  ratio  to  the  DRjL 
FDI  Act  section  7(b)(2)(A)(i).  hi  setting 
SAIF  assessments  to  adiieve  and 


maintain  the  current  DRR  ctf  1.25 
percent,  the  Boerd  must  conrider  the 
SAIF's  expected  opmating  expenses, 
case  resoluticm  expenditures  and 
income,  the  efiiact  of  assessments  on 
monbecs'  earnings  and  capital,  and  any 
other  fiKtors  that  the  Board  may  de«n 
appropriate.  FDI  Act  section  7(bM2)(D). 
Given  the  uncertainty  underlying  the 
cunent  legislative  process  and  the  range 
of  possible  solutions,  it  would  be 
inappropriate  to  base  the  assessment 
rate  for  die  first  semiannual  period  of 
1996  on  what  Qmgress  may  or  may  not 
do.  Should  legislation  affecting  the  SAIF 
finally  be  enacted,  the  FDIC  will 
promptly  consider  its  impact  and  take 
any  action  deemed  necessary  or 
appropriate  regarding  assessment  rates 
in  accordance  with  the  new  legislative 
mandates. 

V.  Board  Rasolvtion 

For  the  reasons  outlined  above,  the 
Board  has  adopted  a  Resolution  to  retain 
the  existing  assessmmt  rate  schedide 
applicable  to  SAIF-member  institutions 
for  the  first  semiannual  assessment 
period  of  1996.  The  text  of  the 
Resoluticm  is  set  out  below. 

Resohition 

Whereas,  section  7(b)  of  the  Federal 
Deposit  hisurance  Act  ("FDI  Act") 
requires  the  Board  of  Directors 
("Board")  of  the  Federal  Deposit 
Insurance  Corporation  ("FDIC")  to 
establish  by  regulation  a  risk-based 
assessment  system;  and 

Whsrees,  section  7(b)  of  the  FDI  Act 
requires  the  Board  to  sat  semiannual 
assessments  for  Savings  Association 
Insurance  Fund  ("SAIF")  mmdwrs  to 
maintsin  the  reserve  ratio  of  SAIF  at  the 
designated  reserve  ratio  ("DRR")  at,  if 
the  reserve  ratio  is  less  than  the  DRR,  to 
increase  the  reserve  ratio  to  tibe  DRR; 
and 

Whereas,  the  DRR  far  the  SAIF  is 
currentiy  1.25  percent  of  estimated 
insured  deposits,  the  Tninimiim  level 
permitted  by  the  FDI  Act;  and 

Whereas,  section  7(b)  further  requires 
that,  in  setting  SAIF  assessments  to 
achieve  and  maintain  the  reserve  ratio 
of  SAIF  at  the  DRR,  the  Board  consider 
the  following  factors:  (1)  Expected 
operating  expenses;  (2)  case  resolution 
expenditures  and  income;  (3)  the  effect 
of  assessments  on  membos'  earnings 
and  capital:  and  (4)  any  other  factors  the 
Board  may  deem  appropriate;  and 

Whereas,  the  Boerd  has  considered 
the  factors  specified  in  the  FDI  Act,  as 
reflected  in  the  attached  Federal 
Register  notice  document;  and 

Whereas,  Pari  327  of  the  rules  and 
regulations  of  die  FDIC,  12  C.F.R.  Part 
327,  entiUed  "Assessments,"  prescribes 


the  rules  governing  the  assessment  of 
institutitms  insured  by  the  FDIC;  and 
'    Whereas,  paragraph  327.9(c)(1)  of  title 
12  of  the  CF.R  prescribes  the 
assessment  rate  schedule  applicable  to 
members  insured  by  die  SA^;  and 

Whereas,  based  upon  its  semiannual 
review  of  the  SAIF  capitalization 
schedule  and  assessment  rates  for  SAIF- 
insured  institutions,  the  Board  finds 
that  it  is  appropriate  to  retain  the 
existing  assessment  rate  schedule 
appU^le  to  members  of  the  SAIF  with 
the  result  that  the  SAIF  assessment  rates 
to  be  paid  by  depository  institutions 
whoee  deposits  are  subject  to 
assessment  by  the  SAIF  will  continue  to 
range  Cram  23  cents  per  $100  of 
assessable  deposits  to  31  cents  per  $100 
of  assessable  deposits,  depending  on 
risk  classification. 

Now,  therefore,  be  it  resolved,  that  the 
existing  assessment  rate  schedule 
applic^le  to  members  of  the  SAIF  shall 
be  retained  for  the  first  semiannual 
assessment  period  of  1996  from  January 
1, 1996,  throu^  June  30. 1996. 

Be  it  further  resolved,  that  the  Board 
hereby  directs  the  Executive  Secretary, 
or  his  designee,  to  cause  the 
aforementioned  Federal  Register  notice 
document  to  be  published  in  the 
Federal  Register  in  a  form  and  manner 
satisfactory  to  the  Executive  Secretary, 
or  his  designee,  and  the  General 
Counsel,  or  his  designee. 

By  the  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C,  this  14th  day  of 
November,  1005. 

Federal  Deposit  Insuianoe  Corpontion. 
Kabert  E.  FeMaaa.  r 

Deputy  Executive  Seaelary. 
(FR  Doc  05-28720  Filed  12-a-05;  S:45  am] 
BRXSn  COM  S714-01-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Avtotfon  Administration 


140FRPart39 

[Docket  No.  96-CE-46-A0; 
•442;  AD  95-04-121 


AnMnonMfit  3^~ 


AlrwortMnMS  DIrectivw;  Jetstream 
Alretan  Umitad  Model  3201  Airplanaa 

AOENCY:  Federal  Aviation 
Administration,  DOT.  . 
ACnON;  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Jetstream  Aircraft  Limited 
(JAL)  Model  3201  airplanes.  This  action 
requires  repetitively  inspecting  the  main 
landing  gear  (MLG)  bay  forward  lower 
edge  wing  skin  structure  for  cracks, 


replacing  any  cracked  doubler  with  a 
joggled  doubler  of  improved  design  to 
reinforce  the  area  and  prevent  future 
cracking,  and  eventually  incorporating 
these  doublos  on  all  affected  airplanes. 
Cracking  found  at  the  MLG  bay  forward 
loweredge  wing  skin  structure  during 
fatigue  testing  of  the  JAL  Model  3201 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  MLG  bay  forward  lower 
edge  wing  skin  structure  from  cracking, 
wUch.  if  not  detected  and  corrected, 
could  cause  failure  of  the  wing  structure 
and  loss  of  control  of  the  airplane. 
DATES:  Effective  January  17. 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  17. 
1996. 

AODftESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Prestwick 
Intemati(mal  AirpcHt,  Ayrshire,  KA9 
2RW,  Scotland,  telephone  (44-292) 
79888:  facsimile  (44-292)  79703;  or 
Jetstream  Aircraft  Inc.,  Librarian.  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington  DC  20041-6029;  telephone 
(703)  406-1161;  facsimile  (703)  406- 
1469.  lids  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-2^AD. 
Room  1558, 601  E.  12th  Street,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dorenda  Baker,  Program  Officer, 
Brussels  Aircraft  Certification  Office. 
FAA,  Europe,  Africa,  and  Middle  East 
C^ce,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322) 
508.2715;  facsimile  (322)  230.6899;  or 
Mr.  Sam  Lovell,  Project  Officer,  Small 
Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INF0RMATK3N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Jetstream  Aircraft  Limited  (JAL)  Model 
3201  airplanes  was  published  in  the 
Federal  Register  on  August  14, 1995  (60 
FR  41868).  The  action  proposed  to 
require  repetitively  inspecting  the  main 
landing  gear  (MLG)  bay  forward  lower 
edge  wing  skin  structiue  for  cracks, 
replacing  any  cracked  doubler  with  a 
joggled  doubler  of  improved  design  to 
reinforce  the  area  and  prevent  future 
cracking,  and  eventually  incorporating 


these  doublers  on  all  affected  airplanes. 
Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  Jetstream 
Service  Bulletin  (SB)  57-A-JA920540: 
Original  Issue  September  1. 1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
(aaking  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  8ul>ject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposad  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

TTie  FAA  estimates  that  134  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  wUl  take  approximately 
35  workhours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Parts  will  be  provided  by 
the  manufacturer  at  no  cost  to  the 
owners/operators.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$281,400.  This  figure  is  based  on  the 
assumption  that  all  of  the  affected 
airplanes  do  not  have  the  new  joggled 
doublers  installed  and  that  none  of  the 
owners/operators  of  the  affected 
airplanes  have  replaced  the  doublers. 
The  FAA  has  no  way  of  determining  the 
number  of  repetitive  inspections  an 
owner/operator  may  incur. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 


•3412 


Ftdanij 


/  Vol.  60.  No.  237  /  M<mday,  Jecomber  11.  1995  /  Rules  and  Ragulationa 


DE 


of  itmay  be  obtaiBMl  by  cantacting  the 
RuIm  Docket  at  th|  location  provided 
undwdM  coition  j 


LM  ofSiA^aclB  is  |I4  CFK  Part  M 

Air  tTan^Mrtatiqn,  Aiici^  Aviation 
Mlaty.  lBccirpoiati<ttby  refaoreiioe. 
Safety. 


Accordisdly.  puisuant  to  tha 
authority  dali|iita4  to  ma  by  the 
Admtiriitialof.  thai  Fedanl  Aviation 
Adminifltiatiaa  amends  part  39  of  the 
Padead  Aviation  I^agulatians  (14  CFR 
part  39)  as  follows: 

PAWT  3>    MMtOKntHUS 


1.  IIm  authority  bitadon  for  part  39 
continues  to  read  as  follows: 

49  USJL  106(g).  40101. 40113. 


44701. 

•mis 

2.  Section  39.13  Is  amanded  by 
adding  a  new  aiiw^rthinass  dtarscdva 
(AEDtoreadsafelfows: 


ADNa. 


IX 


No.  9S-CB-28-M>. 


It  39-4442:  Docket 


AppUcabOttr  Mo#i  3201  AirplaDM  (aU 
Mrtel  numbBs).  oart^cMsd  in  any  citsgocy. 

Nsis  1:  This  AD  sptoliM  to  aech  airplane 
identffisdin  te  pwi»dfaM  npUcaUlihr 
pravisian.  wptdlm  faf  whemar  it  has  Men 
modified,  alland.  uviapaind  in  the  aea 
sobtact  to  the  faquinSBents  of  tUa  ADl  Ftar 
aiiplanas&at  hwra  b#an  modlfiad,  ahaied.  or 
^epaiiad  so  ftat  the  parfHonnoa  of  the 
nqjoiraiBanta  of  this  AD  is  afiactsd.  tha 


ownei/opantar  nuMtjraquaat  approval  far  an 
altaraadv*  method  ofcanqiliancs  in 


of 


I  with  penarqA  (a)  of  thisAD 
The  ia<|uaat  should  iyhwla  an  aaaawman 
die  eSKt  of  tha  modMicatian.  ahaiatkm.  or 
repair  on  tha  nnsafc  qniidition  addieaaad  by 
this  AD;  and.  if  die  aasefa  conditicn  haa  not 
been  dlmineted.  the  jeqaaat  should  include 
spsdilc  proposed  actioas  to  eddzeas  it 

ConuiUeiioa.- Raqidted  aa  indicatad  in  tha 
body  of  thla  AO.  nnleSa  alraedy 
anrampMahed. 

To  prevent  the  mei|i  landing  gaar  (MLG) 
bey  farward  lower  adfa  wing  skin  structure 
from  decking,  which,  if  not  detected  and 
ooRsctad.  could  cause  fidhire  of  the  wing 
structure  and  loas  of  Control  of  die  airplane, 
acoooq>liafa  the  foUoiting: 

(a)  Upon  accumulating  4.000  hours  time- 
in-service  (TIS)  or  within  the  next  200  hours 
TIS  after  the  efbcttwidete  of  this  AD, 
whichever  occurs  lattr,  inspect  the  MLG  bay 
forward  lower  edge  w^  skin  structure 
sdjecent  to  the  mein  spar  for  cracks  in 
accordance  with  the  ACXX}MPLISHMENT 
INSTRUCTIONS  section  of  Jetstream  Service 
Bulletin  (SB)  57-A-)A920540,  Original  Issue 
September  1, 1992. 

(1)  If  craclu  are  found,  prior  to  further 
Sight  replace  the  existing  doubleiS  with 
jonled  doublers  of  iia|»oved  design  in 


eccsrdanoe  vrith  the  ACCOMPLISHMENT 
INSntUCncmS  aaction  of  )e>etieem  SB  57- 
A-4A820640.  Originallaaue  Septambar  1. 
1902. 

(2)  If  no  ends  are  found,  re-inspect  tfw 
MLG  bey  forward  lower  edge  wiBg  skin 
structure  et  intervale  not  to  exceed  600  hours 
TIS  antil  modified  es  spedfled  in  persgraph 
(b)  of  this  AD. 

(b)  Upon  eocumuleting  94)00  hours  US  or 
withbi  the  next  200  home  TIS  aftar  dw 
efiactive  dete  of  tfiis  AO.  wUchevsr  occurs 
latar.  unleaa  aheady  ecoompliahad  aa 
specified  in  peiagraph  (aXD  of  this  AD. 
raplaoe  ^  «dsting  doubJen  with  Jogglsd 
doublew  of Jtaqaoveddeaign  in  accordance 
widi  die  AOOOMPUSHMENT 
INSTRUCriONS  section  of  Jetstream  SB  57- 
A-iA920540. 

(c)  Repledng  the  Joggled  dooblera  ae 
requfaed  by  pewgwph  (aWl)  er  (b)  of  dria  AD 
eliminalae  the  npetitive  inspec^ioa 
requirements  of  this  AD. 

(d)  Special  flight  pennits  mey  be  iaaued  in 
ecoordenoe  widi  aactioDs  21.197  and  21.199 
of  the  Federal  Aviatloo  Re^iktioas  (14  CFR 
21.197  and  21.199)  to  operete  the  alii^bne  to 
a  locatiffli  where  the  lequirements  oriTtlds  AD 
can  be  ecoom^iahed. 

(e)  An  ehernativv  method  (rfcamphance  or 
edjuatmaot  of  the  taiitiel  or  repetitive 
oompliMioe  timeethet  providea  an  equivahat 
level  of  seiMy  oBsy  be  mwoved  I7  tbs ' 
Menager,  Brussels  Aircraft  Certification 
OfBce.  PAA.  Europe.  Africa,  and  Middle  Beat 
Office,  c/o  Amarican  Bmbeaay.  B-1000 
Brusssls.  Belgium.  The  request  shall  be 
farwerded  through  en  epproprlele  PAA 
Meintenance  Inspector,  who  may  add 
comments  and  then  aend  it  to  dw  Managar. 
Braaaels  Aircreft  Certificetion  Office. 

Nele  2;  InfasmatiaD  oonceming  the 
existence  of  spproved  sltaraative  methods  of 
complience  wilb  this  AD,  if  eny,  mey  be 
obtained  from  the  Brusaela  Aircraft 
Cartification  Office. 

({)  The  inspection  and  modification 
raquirad  by  dMa  AD  shall  be  dotw  in 
eccordance  widi  SB  57-A-)A920640. 
Originel  Issue  September  1,1992.  This   :  '  '  ' 
incorporation  by  refarenoe  waa  approfsadby 
the  Director  of  die  Federal  Register  in 
scoordence  with  5  U.S.C  5S2(e)  and  1  CFR 
pert  51.  Copiea  OMy  be  obtained  from 
Jetstreem  Aircraft  Limited.  Praatwick 
faitematlonal  Airport.  Ayrshire.  KA9  2RW, 
Scotland:  or  jMstieem  Aircraft  Inc.  Librarian, 
P.O.  Box  16029.  Dulles  International  Airport 
Washington  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  Central  R^on,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri,  or 
at  the  Office  of  the  Federal  R^^ster,  860 
Nordi  C^tol  Street  NW.,  7th  Floor,  suite 
700,  Washington,  DC 

(g)  This  amendment  (39-9442)  becomes 
elective  on  January  9, 1996. 

Issued  in  Kansas  City,  Missouri,  on 

November  17, 1995. 

Michael  Gallagher. 

Manager,  Small  Airplane  Directante.  Aiiaaft 
Certification  Service. 

[FR  Doc.  95-30133  FUed  12-8-95: 8:45  ami 
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Airwortttlwew  PlwcMvaa;  Alibiw 
A310 


AQBICV:  Fadaial  Aviation 
Administration.  DOT. 
ACTION:  Final  nde. 


•UMMAHV:  Thto  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applical>le  to  certain  AMnis  Model 
A310  and  A300-600  series  aiiplams, 
that  requires  that  certain  fliaht  contr^ 
oomputan  be  modified  sotEat  die 
autopilot  wiU  disengage  wl»a  the 
airpune  is  in  the  "go-around"  mode 
under  certain  conditions,  lids 
amendment  is  prompted  1^  an  accident 
in  which  the  flight  crew  may  have 
initiated  an  inadvertent  go-around 
Mddch.  following  sevend  subsequent 
actions  by  the  crew  and  automated 
system,  placed  the  idrplane  in  a  severe 
out-of-trim  omdition.  The  actions 
spedfled  by  dds  AD  are  intended  to 
movant  an  oot-d^trim  condition 
tietween  the  trimmable  horizontal 
stabilizer  and  tha  alevater.  imhich  may 
severely  reduce  controllability  of  the 
airplaiM. 

EPFECnvc  DATE:  EfEscUve  Januaiy  10^ 
1996. 

AODWSUB:  Information  concerning  this 
AD  may  be  obtained  from  or  examined 
at  the  Federal  Aviaticm  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Und  Avenue.  SW., 
RenUm.  Washingtcm  98055-4056.    ' 
FOR  RJfmCR  9W0MIATI0N  CONTACTT 
Qutrks  Hidter.  Aerospace  Bn^eer, 
Standardization  Brandi.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Und  Avenue,  SW..  Renton, 
Washington  98055-4056;  tetephone 
(206)  227-2580;  fox  (206)  227-1149. 

SUFPLEMENTARV  mFOmUTIOIl:  A 
proposal  to  amend  part  39  of  die  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A310  and  A300-600  series 
airplanes  was  published  in  thuB  Federal 
Register  on  October  17, 1994  (59  FR 
52273).  That  actim  proposed  to  require 
modification  o£  flight  control  computers 
(FCC's)  having  part  numbers  (P/N's) 
B216AfiM6.  B350AAM1,  B350AAM2, 
and  B350AAM3  (for  Model  A310  series 
airplanes);  and  P/N's  B2g7AAM3. 
B297AAM4,  and  B297AAMS  (for  Model 
A300-600  series  airplanes). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 


consideration  has  been  given  to  the 
comments  received. 

Two  annmentara  support  tha 
proposed  rule. 

Cme  commenter  points  out  that  the 
Discussion  section  of  the  preamble  to 
the  notice  incorrectly  stated  that  "the 
flight  crew  may  have  attempted  a  go- 
around  while  die  airplane  was  in  an 
out-of-trim  condition."  The  commenter 
asserts  that  the  subject  airplane  was 
conectiy  trimmed  prior  to  the  accident 
The  FAA  acknowledges  that  the  event 
that  promised  the  AD  could  be 
described  more  accurately.  Therefore, 
the  FAA  has  revised  the  Summary 
section  and  the  statement  of  unsafe 
condition  in  the  final  rule. 

The  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
yeSra  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hotir.  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  efiect  of  AD's 
on  airplanes  that  are  identified  in  the 
applioability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  Uie  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
aSected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operatcK  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  tlids  rule  to  clarify  this 
long-standing  reqxiirement 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  eccmomic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  15  Model 
A310  series  airplanes  and  36  Model 
A300-600  series  airplanes  of  U.S. 
regstry  will  be  affected  by  dds  AD. 

Since  the  manufocturer  has  not  yet 
developed  one  specific  modification 


commensurate  with  the  requirements  of 
this  AD,  die  FAA  is  unable  at  this  time 
to  provide  specific  infonnation  as  to  the 
number  of  vroA  houn  or  cost  of  parts 
that  woidd  be  required  to  accomplish 
the  required  modificatitm.  A  further 
problem  in  developing  a  specific  cost 
estimate  is  the  fact  that  modification 
costs  are  expected  to  vary  from  operator 
to  operator  and  from  airplane  to 
airplane  depending  upon  airplane 
configuration.  The  compliance  time  of 
24  months  should  provide  ample  time 
for  the  development,  approval,  and 
installation  of  an  appropriate 
modification. 

However,  based  on  similar 
modifications  accomplished  previously 
on  other  FCCs  installed  on  other 
airplane  models,  the  FAA  can 
reasonably  estimate  that  the  required 
modification  may  require  as  few  as  2 
work  hours  or  as  many  as  50  work  hours 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  The  cost  of 
required  parts  coiUd  range  from  a 
n^ligible  amount  to  as  mudi  as  $1,500 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operatore  is  estimated  to  be  between 
$6,120  ($120  per  airplane)  and  $229,500 
($4,500  per  airplane). 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  SafiBty. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amoids  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWOfrrHINES8 
DIRECTIVES 

1.  The  authority  citation  for  prnrt  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101. 40113, 
44701. 

f  38.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-25-09    Airbus  Industrie:  Amendment 
39-9455.  Docket  94-NM-145-AO. 

Applicability:  Model  A310  series  airplanes 
equipped  with  flight  control  computers  (FOG) 
having  part  number  (P/N)  B216ABM6, 
B350AAM1.  B350AAM2.  or  B350AAM3:  and 
Model  A30O-6O0  series  airplanes  equipped 
with  FCCs  having  P/N  B297AAM3, 
B297AAM4,  or  B297AAM5;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repwired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  outof-trim  condition 
between  the  trimmable  horizontal  stabilizer 
and  the  elevator,  which  may  severely  reduce 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  modify  the  FCC's  in 
accordance  with  a  mediod  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(b)  As  of  24  months  after  the  effective  date 
of  this  AD,  no  person  shall  install  an  POC 
having  P/N  B216ABM6,  B350AAM1, 
B350AAM2.  or  B350AAM3  on  any  Model 
A310  series  airplane:  and  P/N  B297AAM3, 
B297AAM4,  or  B297AAM5  on  any  Model 
A300-600  series  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  OperatOTS 


nOBEW 
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•hall  Mibiaft  thairrnuatte  Unou^  u 
^>ptopik>i  PAA  ft^qiyl  Maiafnanoa 
Intpacfor,  who  mqrjadd  conunaoU  and  thao 
•and  h  to  tha  ManafR,  Standaniiaatiop 
Blanch,  ANM-113. . 

Nala  2:  Infannat^o  oaooaning  tha 
axittance  of  apptovad  alternativa  mathoda  oi 
nmnpHancw  «ri&  thy  AD,  if  any,  may  be 
obtdoad  fronttfaa  Standardization  ^anch. 
ANM-113. 

(d)  Spadal  flight  aaimitt  may  ba  iaauad  in 
accotdanca  with  Mdtiana  21.197  and  21.199 
of  tha  Padaial  Aviatjon  Ragulations  (14  CFR 
21.197  and  21.199)  jo  opeiata  tha  aiqilana  to 
a  locaticm  whan  thanquimnants  of  thia  AO 
can  ba  accompHshaj. 

(a)  Thit  amandm^t  bacomas  affactive  on 
}amMty  10, 1996. 

bauad  in  Rmton,  Waahington,  on 
DacanAar  5, 1995.   ] 
OanaDM.1 


AetingMmmgfir,  Tnkupui  t  Airphne 
DifBctantt,  AlruTuftiCertification  Service. 
(FR  Doc  95-30134  ^ilad  12-6-95;  6:45  am] 
I  oooc  4aia-M-# 


14CFRPwt39    I 

iDO0Mt  NOii  vv^Hlysi^^AOi  AnMIIQIIMnt 

AwwoftMneM  DMKllvMi  LockliMd 
Modal  L-1011'.M^l  Series  Alrptanee 

AOfNCV:  Federal  Aviation 
Adminiatratian,  DDT. 
ACnON:  Final  rulet  conection. 

SUMMARY:  This  aidendment  levlsea  an 
axisdng  airworthiness  directive  (AO). 
opplic&le  to  all  I^tckheed  Model  L- 
1011-385-1  aeriee  airplanes,  that 
currently  raquirestimplenientation  of  a 
Supplemental  Inaeectian  Document 
(Sn))  program  of  anuctural  inspections 
to  detect  mtigne  dBddng,  and  repair,  if 
necessary,  to  ensure  continued 
airworthiness  of  tl^ese  airplanes  as  they 
approach  the  mantibcturer's  original 
&tigue  design  life  goal  That  AD 
ori^nally  was  proinpted  by  a  structural 
re-evalu^ioD  by  tl^  manufacturer  that 
identified  certainitructural  details 
where  fatigue  daittige  is  likely  to  occur. 
The  actf  one  spedfl^  in  that  AD  are 
intended  to  prevent  fatigue  craddng  that 
could  compomise  the  structural 
integrity  of  these  airplanes.  This 
amendment  cone<^  the  compliance 
time  for  the  initial  inspection  of  each 
structurally  signi^cant  detaU  (SSD). 
OATIt:  Effective  Nbvember  2, 1995. 
The  incorpOntien  by  rafarenoe  of 
certain  publications  listed  in  the 
regulations  was  ai|proved  previously  by 
the  Director  of  tho  Federal  Register  as  of 
November  2. 19951(60  FR  51713, 
October  3, 1995).  i 
ADOflCIHS;  The  sf rvica  information 
referenced  in  this  KD  may  be  obtained 


from  TrtAheed  AeronaiiticalfSystema 
Support  Coinpany,  Field  Support 
Department.  Dapt  693,  Zone  0755,  2251 
Lake  Park  IMve,  Smyrna,  Georgia 
30080.  lUs  information  may  be 
examined  at  the  FAA,  Transport 
Air{^ane  Directorate,  1601  Und 
Avenue,  SW.,  Renton.  Waahmgton;  or  at 
the  FAA.  Small  Airplane  IXrectorate, 
Atlanta  Aircraft  edification  Office, 
Campus  Building,  1701  Colimibia 
Avenue,  Suite  2-160,  CoUege  Park, 
Georgiarar  at  the  OfBce  of  ^  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washingt<m.  DC 

FOR  RiRTHER  RIFORMATION  CONTACT: 
Thomas  Peters.  Aerosp«»  Engineer, 
Flight  Test  Branch.  ACE-1 16A,  FAA, 
&nall  Airplane  EKrectorate.  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Cohimbia  Avenue.  Suite 
2-160.  College  Paric.  Geovgia  30337- 
2748;  telephone  (404)  305-7367;  fax 
(404) 305-7348. 

SUPPLBKNTARY  MTORMATION:  On 
Septembw  20, 1995.  the  FAA  issued  AD 
95-20-04.  amendment  39-9382  (60  FR 
51713.  October  3. 1995).  applicable  to 
all  Lockheed  Model  L-1011-385-1 
series  airplanes.  That  AD  requiree 
implementation  of  a  Supplemental 
In^)ecti(m  Document  {SS))  program  of 
structural  inspections  to  detect  fatigue 
cracking,  and  repair,  if  necessary,  to 
ensiire  continuml  airworthiness  of  these 
airplanes  as  they  approach  die 
manufacturer's  original  fatigue  design 
life  goal.  That  action  was  prompted  by 
a  structural  re-evaluation  by  the 
manufacturer  that  idmtified  certain 
structural  details  where  fatigue  damage 
is  likely  to  occur.  The  actions  required 
by  that  AD  are  intended  to  prevent 
fatigue  cracking  that  could  compromise 
the  structural  integrity  of  these 
airplanes. 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  communications  from 
an  affected  operator  indicating 
confusion  about  the  compliance  time  for 
accomplishing  the  inspections  of  each 
structurally  significant  detail  (SSD). 
This  operator  points  out  that  the  AD 
specifies,  first,  that  the  inspections 
contained  in  the  SID  must  be 
incorporated  into  the  FAA-approved 
maintenance  program  within  12  months 
after  the  effective  date  of  the  AD. 
Second,  the  AD  requires  that  the  initial 
inspection  of  each  SSD  must  be 
accomplished  within  one  repeat  interval 
after  the  effective  date  of  the  AD.  The 
operator  points  out  that  this  presents  a 
problem  in  complying  with  the  AD, 
since,  in  some  cases,  the  initial 
inspection  of  an  SSD  may  be  required  to 
be  accomplished  prior  to  the 


incorporation  of  the  SID  program  into 
an  operator's  maintenance  program. 

The  FAA  has  reviewed  the 
compliance  time  specified  in  AD  95- 
20-04,  and  finds  that  it  is  indeed 
OToneous.  ft  was  the  FAA's  intent  that 
the  SID  program  be  incorporated  into 
the  FAA-approved  maintenance 
inspection  program  prior  to  the 
performance  of  any  inspection 
contafiied  in  the  SfD.  iWefore.  the 
FAA  has  detormined  that  it  is 
appropriate  to  take  action  to  conect 
paragraph  (aHl)  of  that  AD  to  specify 
that  the  compliance  time  for  performing 
the  initial  inspection  of  each  SSD  is 
within  one  repeat  interval  measured 
from  a  date  12  months  af^  November  ■ 
2. 1995  (the  effective  date  of  the  AD), 
liie  FAA  finds  that  this  change  will  not 
compromise  safety  and  is  consistent 
with  what  the  FAA  had  originally 
intended. 

Action  is  takisn  herein  to  conect  the 
error  and  to  conectly  add  the  AD  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Ragulations  (14  CFR 
39.13).  The  effective  date  of  the  rule 
remains  November  2. 1995. 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the.  oonvenianoe  of  affiscted 
operators. . -vs-  .-"y  .,  _, 

Since  this  AD  merely  corrects  the 
consilience  time  for  a  previously- 
required  action,  it  requires  no  additional 
work  to  be  performed  by  afiiected 
operators.  In  light  of  this,  the  FAA  has 
determined  that  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  ptibfic  procedures 
hereon  are  imnecessery. 

List  of  Sol^ecls  in  14  CFR  Part  39 

Air  transportaticm.  Aircraft.  Aviation 
safsty.  Inccnrporation  by  itB^rence. 
Safsty. 

Adoption  of  the  CofTection 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHINE88 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113, 
44701. 

139.13   [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9382  (60  FR 
51713,  October  3, 1995),  and  by  adding 


a  new  airworthiness  directive  (AD), 
amendment  39-       .  to  read  as  follows: 


95-20-04  Rl  T,««-Hi— H;  Amendment  39- 
94S4.  Docket  93-NM-219-AD.  Revises 
AD  95-20-04,  Amendment  39-9382. 

ApplicabQity:  Model  I^-lOl  1-385-1.  L- 
1011-365-1-14,  and  L-1011-385-1-15 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  pieceding  applicabilitv 
provision,  regardless  of  wbetlier  it  has  been 
Qiodified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  fixun  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
tliis  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  tliis  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicaUlity  of  this  AD. 

Compliance:  Required  as  indicated,  unfess 
accomplished  previously. 

To  prevent  fetigue  craclung  that  could 
compromise  the  structural  integrity  of  these 
airplanes,  accomplish  the  following: 

(a)  Within  12  months  the  effective  date  of 
this  AD,  incorporate  a  revision  into  the  FAA- 
approved  maintenance  inspection  program 
which  provides  for  inspection(s)  of  the 
structurally  significant  details  (SSD]  defined 
in  Locklwed  Dociiment  Number 
LG92ER0060,  "L-101 1-385  Series 
Supplementij  Inspection  Document,"  revised 
January  1994. 

(1)  The  initial  inspection  for  each  SSD 
must  be  performed  at  the  later  of  the  times 
specified  in  paragraph  (a)(l)(i)  or  (a)(l)(ii)  of 
this  AD: 

(i)  Within  one  repeat  interval  measured 
from  a  data  12  months  after  the  effective  date 
of  this  AO;  or 

(ii)  PriCH'  to  the  threshold  specified  in  the 
Lockheed  Document  for  that  SSD. 

(2)  A  10  percent  deviation  from  the 
repetitive  interval  specified  in  the  Loclcheed 
Document  for  that  SSD  is  acceptable  to  allow 
for  planning  and  scheduling  time. 

(3)  If  the  Lockheed  Document  specifies  that 
inspection  of  any  SSD  be  performed  at  every 
"C"  chadc,  those  inspections  must  be 
performed  at  intervals  not  to  exceed  5,000 
hours  time-in-service  or  2,500  flight  cycles, 
whichever  occun  earlier. 

(4)  If  the  Loddieed  Doomient  specifies 
either  the  initial  inspection  or  the  repetitive 
inspection  interns  for  any  SSD  in  terms  of 
fli^t  hours  or  flight  cycles,  the  inspection 
shall  be  performed  prior  to  the  earlier  of  the 
terms  (whichever  occun  first  on  the  airplane: 
either  accumulated  number  of  fiigbt  hours,  or 
accumulated  number  of  Sight  cycles). 

(5)  The  non-destructive  inspection 
techniques  referenced  in  Appendix  VI  of  the 
Lockheed  Document  provide  acceptable 
methods  for  accompUsliing  the  inspections 
required  by  this  AD. 


(b)  If  any  cracking  is  found  in  any  SSD, 
prior  to  fiuther  flight,  repair  in  accordance 
with  paragraph  (bKD,  (b)(2).  or  (b)(3)  of  this 
AD. 

(1)  In  accordance  with  the  applicable 
service  bulletin  referenced  in  Lockheed 
Docmnent  Number  LG92ER0060,  'L-lOll- 
385  Series  Supplemental  Inspection 
Document,"  revised  January  1994;  or 

(2)  In  accordance  with  the  Structural 
Repair  Manual;  or 

(3)  In  accordance  with  a  method  approved 
by  the  Manager,  Atlanta  Aircraft  Certification 
Cfeice  (ACXD),  FAA,  Small  Airplane 
Directorate. 

(c)  Within  30  days  after  returning  the 
airplane  to  service,  subsequent  to 
accomplishment  of  the  inspection(s) 
specified  in  Lockheed  Document  Number 
LG92ER0060,  "L-1011-385  Series 
Supplemental  Inspection  Doomient."  revised 
January  1994,  submit  a  report  of  the  results 
(positive  or  negative)  of  the  inspectionfs)  to 
Lockheed  in  accordance  with  Section  V., 
Deta  Reporting  System  (DRS),  of  the 
Lockheed  Document.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
AGO,  FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alteniative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &Y>m  the  Atlanta  AGO. 

(e)  Sjjecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  tliis  AD 
can  be  accomplished. 

(f)  The  incorporation  of  the  revision  and 
reporting  requirements  shall  be  done  in 
accordance  with  Lockheed  Document 
Number  LG92ER0060,  "L-1011-385  Series 
Supplemental  Inspection  Document,"  revised 
January  1994.  This  incorporation  by 
reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  as  of 
November  2, 1995  (60  FR  51713,  October  3. 
1995).  Copies  may  be  obtained  from 
Lockheed  Aeronautical  Systems  Support 
Company,  Field  Support  Department,  Dept 
693,  Zone  0755,  2251  Lake  Park  Drive. 
Smyrna,  Georgia  30060.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160.  College  Park, 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC. 

(g)  This  amendment  is  effective  on 
November  2, 1995. 


Issued  in  Renton,  Washington,  on 
December  5, 1995. 
DarreU  M.  Pedenon. 
Acting  Manoger,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-30132  Filed  12-6-95;  8:45  am) 
aajjNQ  coos  4ai»-is-u 


14  CFR  Part  71 

[Alrspeoe  Docket  No.  95-ACE-08) 

Amendment  to  Claos  E  Alrspaco; 
Council  Bluffs,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Council  Bluffs, 
LA  to  accommodate  a  Global  Positioning 
System  (GPS)  Standard  Instnmient 
Approach  Procedure  (SIAP)  at  the 
Council  Bluffs  Municipal  Airport.  This 
action  will  provide  for  additional 
controlled  airspace  necessary  for  the 
GPS  SL\P. 

EFFECTIVE  DATE:  0901  UTC,  April  25, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Operations 
Branch,  ACE-530C,  Federal  Aviation 
Administration,  601  E.  12th  St.,  Kansas 
aty,  MO  64106:  telephone  (816)  426- 
3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  3. 1995,  die  FAA 

proposed  to  amend  part  71  of  the 

Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  the  Class  E 
airspace  area  at  Cx)uncil  Bluffs,  lA  (60 
FR  51747).  The  proposed  action  would 
provide  additional  controlled  airapace 
to  accommodate  a  GPS  SIAP  to  runway 
31  at  the  Council  Bluffs  Municipal 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  order  7400.9C, 
dated  August  17. 1995,  and  effisctive 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airapace  designation 
listed  in  this  document  will  be 
published  sub^uently  in  the  Order. 

The  Rule         ^ 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
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past  71)  ammids  thi  Class  E  airspace 
area  at  Council  BIuBb,  IA.  by  providing 
additional  controllM  airspace  for 
airciait  exscuting  tie  GPS  Runway  31 
SiAP  to  the  airportJ 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  rtgulitions  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  opwationally 
cuirent  llierrfore,  jthis  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  ExaaUive  Older  12866;  (2)  is  not 
a  "significant  rule"^  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  Febniarjf  26, 1979);  and  (3) 
does  not  warrant  pieparation  of  a 
Regulatory  Evaluat|(ui  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  Will  only  affsct  air 
traffic  procedures  abd  air  navigation,  it 
is  certified  that  thia  rule  will  not  have 
a  significant  acono4>>ic<iinpact  on  a 
substantial  number  of  small  entities' 
under  the  criteria  ci  the  Regulatory 
Flexibility  Act.       ' 

List  afSnbfects  fai  |4  CFR  Part  71 

Aviation,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Aiiendmeiit 

In  consideratioD  Of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  paijt  71  as  follows: 

PART71-{AMEN0EP] 

1.  Tlie  authority  ititation  for  part  71 
continues  to  read  as  follows: 

Andmriljr:  49  U.S.a  10e(g);  40103, 40113, 
40120:  E.0. 10854.  24«FR  9985,  3  CFR,  1959- 
1963  Camp.,  p.  3«9: 14  CFR  11.69. 

I 
f71.1    [AiMMlacq    ' 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Orqer  7400.9C  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995  and  efiiactive 
September  16, 199^  is  amended  as 
follows: 

Avograph  6005    Qait  E  ainpace  amu 
txtandiag  pom  700  f^  or  mon  above  the 
)  o/t/w  earth. 


}fmti 


ACZNBESOiBMha.EtalsyAiifidd.NE 
ntavissd]  T 

Omaha.  Eiq>ley  Aiifi4<i.  NE 

(LaL  41»18W  N..  Ibng.  95*53'37"  W) 
OAitAFB.NE 

(Lat  41*07W"  N.,  long.  95*54'45'' W) 
Council  Blufli  Kfunicfool  Aiipot,  IA 

(Lat  41»15'32"  W.,  Jong.  95»45'35"  W) 

That  ainpace  extending  upward  from  700 
fiset  above  the  surface  within  a  &-miie  radius 
of  the  Eppley  Airfield  and  within  4.3  miles 
each  side  of  the  Eppley  Airfield  ILS  localizer 
courw  to  Runway  321;  extending  from  the  6- 


mile  radius  to  13  miles  soutliaast  of  the 
airport  and  within  4  milee  Bartheast  and  6 
miles  southwest  of  the  ^piay  Airfield  ILS 
localizer  course  to  Rimway  14R  extending 
from  the  OHotie  radius  to  15.3  miles 
northwest  of  the  airport  and  within  a  6-mile 
radius  of  the  Offiitt  AFB  and  writhin  4.3  miles 
each  side  of  the  Offutt  ILS  localiw  course 
extending  from  the  6-mile  radius  to  7.4  miles 
southeast  of  the  AFB  and  within  a  6.3  mile 
radius  of  Council  Blu%  Municipal  Airport 
excluding  that  portion  which  lies  within  the 
Eppley  Airfield  and  the  OfFutt  AFB  Class  BS 
airspace. 
*        •        •        •        ft 

Issued  in  Kansas  City,  MO  on  Novnnber 
28. 1995. 

HeraMm  J.  Lyons,  Jr.. 

ManagBT,  Air  Traffic  Division,  Central  Begion. 
[FR  Doc.  95^30099  Filed  12-8-95;  8:45  am} 
aaiais  com  isio-is-h 


14  CFR  Part  97 

(Docket  Na  28403;  AmdL  No.  leeq 

Standardinairuinont  Approach 

AmandnMntB  ~ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  op«ations  at  certain 
airports.  Thme  r^ulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissicHiing  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  dianges  in  air  traMc 
requirements.  "Hiese  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  fj^t  operations  under 
instnmwnt  flight  rules  at  the  affected 
airports. 

DATES:  An  effsctive  date  for  each  SIAP 
is  specified  in  the  amendatcxy 
provisions. 

Incorporation  by  refi»ence-approved 
by  the  Director  of  the  Federal  Roister 
on  Decmnber  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDf«8SES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Btiilding,  800 
Independence  Avenue,  SW., 
Washington;  DC  20591 ; 

2.  The  FAA  Regional  Office  of  Uie 
region  in  which  the  affected  airport  is 
located;  or 


3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Piu^KTse— bdividual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  PubUc  Inquiry  Center  (APA  - 
200),  FAA  Headquarter:;  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  v^ch  the  affected  airport  la 
located! 

By  Suhscription— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  MFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Piooedmes  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal,  Aviation  Administraticm,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
.revokes  Standard  Instnmient  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  fonn 
docimients  which  are  incorporated  by 
reference  in  this  amendment  tmder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  R^ulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  liuxxporated  by  reference  are 
available  for  examination  or  purchase  as 
steted  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Roister 
expensive  and  impractical.  Fiuther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
puolishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  refarence  are  realised  and 
publication  of  the  complete  description 
of  each  SIAP  contained  In  FAA  fonn 
documents  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
afiiscted  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
nimiber. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
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Instrument  Approach  Procedures 
(TERPS).  In.developing  these  SIAPs,  the 
TERPS  criteria  Mrare  applied  to  the 
conditions  existing  or  anticipated  at  the 
affacted  airports. 

The  FAA  has  determined  through 
testing  that  cunent  non-localizer  type, 
non>precisl(m  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flowm  by  airoaft  equipped  with 
Global  Positioning  System  (C7S) 
equipment  In  consideration  of  the 
above,  tba  applicable  Standard 
Instrument  Approadi  Prtx»dures 
(SIAPs)  will  be  altered  to  include  "or 
(a>S"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  (7S  procedure  is 
developed,  the  ^ffooedure  title  will  be 
akerad  to  remove  "or  CPS"  from  these 
nott-locsJizer,  non-precision  instrument 
approadi  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
omnmerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  vrbme  aj^licable, 
that  good  cause  exisU  for  making  scHne 
SIAPs  eSactive  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  oi  t^»ch"irj,l  n^ulations  for  which 
frequent  and  routine  amendmente  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  la  not  a 
"rignificant  regulatory  acti<m"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatoiy  Polides  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  %varrant  preparation  of  a 
regulitoiy  evaluatimi  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reas<m,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  ofSdbjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  December  1, 
1995. 

Tbonas  C  Aocardi, 
Director,  Flight  Standards  Savice. 

Adi^mi  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

AndMrily:  49  U.S.C  106(g),  40103, 40113, 
40120, 44701:  and  14  CFR  11.49(bH2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Ii>7^t7.27. 97.33, 87 J6   [AmandadI 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.27  NDB,  NDB/DME; 
S  97.33  RNAV  SIAPs;  and  S  97.35 
COPTER  SIAPs.  identified  as  follows: 

'••BffKtivefAN04, 1996 

Madeia,  CA  Madan  Muni,  VOR  or  GPS  RWY 

30,  Amdt  9  CANCELLED 
Madera,  CA  Madera  Muni,  VOR  RWY  30, 

Amdt  9 
Webster  Qty,  IA,  Webstar  Qty  Muni,  NDB  or 

(»>S  RWY  32,  Amdt  7  CANCELLED 
Webster  Qty,  IA,  Webater  Qty  Muni,  NDB 

RWY  32,  Amdt  8 
Augusta,  KS,  Augusta  Muni,  VOR/DME 

RNAV  or  GPS  RWY  36,  Orig-A 

CANCELLED 
Augusta,  KS,  Augusta  Mimi,  VCHt/DME 

RNAV  RWY  36,  Orig-A 
Olatha,  KS,  Johnson  County  Executive,  VCXl 

at  GPS  RWY  35,  Amdt  10  CANCELLED 
Olathe,  KS,  Johnson  County  Bxacuthra,  VOR 

RWY  35,  Amdt  10 
Eastport,  ME,  Eastpott  Muni.  NDB  or  GPS 

RWY  IS,  Orig  CANCELLED 
Eastport,  ME,  Eastport  Muni,  NDB  RWY  15, 

Orig 
Harrisonville,  MO,  Lawrrence  Smith 

Memorial,  VOR/DME  or  GPS  RWY  35,  Orig 

CANCELLED 
Harrisonville,  MO,  Lnmaae  Smith 

Memorial,  VOR/DME  RWY  35,  Orig 
Omaha,  NB.  Millard,  VCK/DME  RNAV  or 

GPS  RWY  12,  Amdt  6  CANCELLED 
Omaha,  NE,  MUlard,  VOR/DME  RNAV  RWY 

12,  Amdt  6 
Sidney,  NE,  Sidney  Muni.  VOR/DME  OR 

TACAN  or  GPS  RWY  30  Amdt  4 

CANCELLED 
Sidney,  NE,  Sidney  Muni,  VOR/DME  OR 

TACAN  RWY  30  Amdt  4 
dimon,  OK.  Clinton-Sherman,  NDB  or  GPS 

RWY  17R,  Amdt  10  CANCELLED 
Clinton,  OK,  ainton-Sherman,  NDB  RWY 

17R,  Amdt  10 
Pauls  Valley,  OK,  Pauls  Valley  Muni,  NDB  or 

CPS  RWY  35,  Amdt  2  CANCELLED 
Pauls  Valley.  OK.  Pauls  Valley  Muni,  NDB 

RWY  35,  Amdt  3 
Gainesville,  TX,  Gainesville  Muni,  NDB  or 

GPS  RWY  17,  Amdt  8  CANCELLED 
Gainesville,  TX,  Gainesville  Muni,  NDB  RWY 

17,  Amdt  8 
[FR  Doc.  95-30098  Filed  12-8-'95;  8:45  am] 
aajjNO  coot  4aio-ss4i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Paris  9. 124  and  270 
[Fm.-SS1»-4  MN  2D60^AD97] 

RCRA  Expandad  Public  Parllctpatlon 

XqbicY:  Environmental  Protection 

^ency. 

ACnONmnal  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  new  regulations 
under  thia  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  new 
regulations  will  improve  the  process  for 
pomitting  fedlities  that  store,  treat,  or 
dispose  of  hazardous  wastes  by 
providing  earlier  oppcvttmities  for 
public  Involvement  in  the  pmoeat  and 
expuullng  public  access  to  information 
throughotit  the  permitting  process  and 
the  operational  lives  of  fiicilities. 
EFFECTIVE  DATE:  June  11, 1996. 
AOORESSEt:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIQ  located  at  1235 
Jefferson  Davis  Highway,  Arlington  VA. 
The  Dodcet  Identification  Number  is  F- 
95-PPCF-^TFFF  (Uie  docket  number  for 
the  proposed  rule  is  F-94-PPCP- 
FFFl'F).  The  RIC  is  open  from  9  ajn.  to 
4  pjn.,  Monday  through  Friday, 
ejodudlng  federal  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  r^ulatory  docket 
at  no  charge.  Additional  copies  cost 
$.15/page.  The  index  and  some 
supporting  materials  are  available 
electronically.  See  the  8UPPLEMOITARY 
INFORMATION  section  for  information  on 
accessing  them. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington  metropolitan  area,  call 
703-412-9810  or  TDD  703-412-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Patricia  Buzzell,  Office  of  Solid 
Waste  (5303W),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460,  (703)  308-8632, 
email  address 
buzzell.triciaOepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Internet  Acceaa 

An  abstract  and  feet  sheet  on  this  rule 
are  available  on  the  Internet.  Follow 
these  instructions  to  access  the 
information  electronically: 
Gopher  gopher.epa.gov 
WWW:  http://www.epa.gov 
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Dial-up:  (919)  558M)335. 

Prem  the  main  tPA  Gopher  menu,  - 
select:  EPA  Office!  and  Regions/Office 
of  Solid  Waste  an4  Emergency  Response 
(OSWERVOfflca  of  Solid  Waste  (RCRA)/ 
Hazardous  Waste^rmits  and 
Petadtting.  1 

FTP:  ftp.epa.gov  I      ;^,.  .  * 

Login:  anonymou4 
Password:  Your  Idtemet  addre^ 

Files  are  located  in  /pub/gopher/ 
OSWRCRA 

Preamble  OntUMJ 
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v.  State  Authority 
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D.  UnftrndedMamiatee  Re&nm  Act 

B.  Enhancing  the  jiteiBovwnimiintal 
Partnership 


L  Stattitoty  Ai 

EPA  is  issuing  these  regulations  under 
the  authority  of  sections  2002.  3004, 
3005  and  7004(b)  pf  the  Solid  Waste 
DiqixMal  Act,  as  aiaended  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  aniended  by  the 
Hazardous  and  Sclid  Waste 
Amendments  of  lto4  (HSWA). 

n.  Backgromid    I 

A.  Overview  of  thi  RCRA  Permitting 
Proffom 

In  RCRA,  CongiBSS  gave  EPA  the 
authority  to  write  regulations,  or 
"rules."  to  govenik  among  other  things, 
the  permitting  of  hazardoxis  waste 
management  facilities.  EPA  is  issuing 
today's  regulationB  to  enhance  public 
participation  in  the  hazardous  waste 
facility  permittii^process. 

Under  RCRA,  EPA  is  responsible  for 
regulating  the  "cradle  to  grave" 
management  of  hazardous  wastes. 
Hazardous  wastes  come  in  many  shapes 
and  forms.  They  may  be  liquids,  solids. 


or  sludges.  They  may  be  the  by-products 
of  manufacturing  processes,  or  simply 
commercial  products — such  as 
hou8du>ld  cleaning  fixdds  or  battery 
acid — that  have  been  discarded.  YPh 
determines  if  wastes  are  hazardous  by 
judging,  among  other  things,  the 
duuracteristics  of  the  wastes  and  their 
potential  to  cause  harm  to  hiunan  health 
and  the  environment  when  not  properly 
managed.  RCRA  regulations  identify 
hazardous  wastes  based  on  their 
characteristics  and  also  provide  a  list  of 
specific  hazardous  wastes  (refer  to  40 
OFR  261  for  more  information).  To 
manage  hazardous  waste  in  an 
environmentally  sound  manner, 
companies  often  need  to  store  it,  treat  it 
(for  instance,  by  burning  it  or  mixing  it 
with  stabilizing  chemic^).  and/or 
dispose  of  it  into  specially  built 
landfills.  In  most  cases,  a  business  that 
stores,  treats,  or  disposes  of  hazardous 
waste,  needs  a  permit  under  RCRA. 

Section  3004  of  RCRA  reqiures 
owners  and  operators  of  facilities  that 
treat,  store,  or  dispose  of  hazardous 
wastes  to  comply  with  standards  that 
are  "necessary  to  protect  human  health 
and  the  environment"  EPA  or  EPA- 
authorized  States  implement  these 
standards  by  issuing  RCRA  permits  to 
facilities  that  treat,  store,  or  dispose  of 
hazardous  wastes.  In  some 
circumstances,  existing  facilities  may  , 
continue  to  operate  without  a  full  RC^A 
permit  under  the  "interim  status" 
provision  of  RCRA  §  3005(e).  In  RCRA. 
Congress  gave  EPA  broad  authority  to 
provide  for  public  participation  in  the 
RCRA  permitting  process.  Section 
7004(b)  of  RCRA  requires  EPA  to 
provide  for,  encourage,  and  assist  public 
participation  in  the  development, 
revision,  implementation,  and 
enforcement  of  any  regulation, 
guideline,  information,  or  program 
under  the  Act. 

Under  RCRA  section  3006,  States  may 
seek  EPA  authorization  to  administer 
and  enforce  th.e  RCRA  program  in  lieu 
of  EPA.  Once  a  State  adopts  today's  rule 
and  receives  EPA  authorization  for  the 
rule,  the  State  will  become  the  primary 
implementor  of  the  rule  (see  ScK:tion  V. 
below  for  more  information).  In  today's 
preamble,  we  refer  to  the  primary 
implementing  agency  for  this  rule  as 
"the  permitting  agency"  or  "the 
agency."  "The  Director"  refers  to  the 
head  of  the  primary  implementing 
agency.  We  refer  to  EPA  as  "EPA"  or 
"the  Agency." 

fi.  Shortcomings  of  the  Current  Program 

Many  stakeholders  have  expressed  the 
concern  that  the  current  RCRA 
permitting  process  does  not  involve  the 
public  at  an  early  stage  in  the  process. 


does  not  provide  adequate  informatian. 
and  does  not  provide  an  equitable 
opportunity  to  participate.  EPA  is 
responding  to  these  concerns  in  today's 
rule.  In  fact,  EPA  has  emphasized  the 
need  for  morepublic  involvement  in  all 
its  activities.  Ine  Agency's  Hazardous 
Waste  Minimization  and  Combustion 
Strategy  calls  for  the  development  of 
mechanisms  to  ensure  that  local 
commimities  are  fully  informed  about 
the  RCRA  dedsion-meking  process  and 
have  an  opportimity  to  participate  in 
that  process.  Recommendations  from 
the  National  Performance  Review,  the 
RCRA  Implementation  Study,  and  the 
Permits  Improvmnent  Team  have  all 
emphasized  the  need  for  expanded 
public  participation  in  pennitting.  A 
number  of  sources  outside  the  Agency 
(e.g.>  environmental  groups,  and 
business  trade  associations)  have  also 
supported  enhanced  public 
participation.       °      . 

CHow  Today's  Rule  WUl  Improve  the 
Progrom 

Today's  final  rule  will  require  a 
prospective  applicant  to  hold  an 
infonnal  public  meeting  before 
submitting  an  application  for  a  RCRA 
permit.  Also,  the  regulations  Mrill 
require  the  applicant  to  advertise  the 
meeting  in  the  newspaper,  through  a 
broadcast  announcement  (e.g.,  by  radio 
or  television),  and  on  a  sign  posted  at  or 
near  the  property.  This  meeting  will 
provide  a  chance  for  the  community  to 
interact  with  and  provide  input  to  a 
facility  owner  or  (^>erator  before  the 
o«vner  or  operator  submits  a  permit 
application.  Hie  rule  also  directs  the 
permitting  agency  to  mail  a  notice  to 
interested  people  when  the  facility 
submits  its  application.  The  notice  will 
tell  members  of  the  public  where  they 
can  examine  the  application  at  the  same 
time  that  the  agencyreviews  it. 

In  some  cases,  RCRA  permits  can  be 
the  subject  of  intense  ddiate.  When 
permits  raise  a  lot  of  public  interest,  the 
public's  demand  for  information 
increases.  Today's  nde  will  give  the 
permitting  agency  the  authority  to 
require  a  ndlity  owner  or  operator  to 
set  up  an  information  repository  at  any 
time  during  the  pennitting  process  or 
the  permit  life.  We  anticipate  that 
agencies  will  use  this  authority  only  in 
those  permitting  cases  that  raise  a  lot  of  - 
public  interest,  or  in  other  cases  where 
the  public  needs  more  access  to 
inframation.  The  repository  will  hold  all 
information  and  documents  that  the 
permitting  agency  decides  are  necessary 
to  fulfiH  the  purposes  for  which  the 
repository  was  established.  Finally, 
today's  rule  will  require  combustion 
facilities  (i.e.,  incinerators  and  other 


fiKilities  that  bum  hazardous  wastes)  to 
notify  the  pid>Iic  before  they  hold  a  trial 
bum.> 

EPA  anticipates  that  these  regulations 
vfill  provide  an  opportunity  for  the 
public  to  partidpiate  eariier  in  the 
permitting  process.  In  addition,  the  rule 
will  give  the  public  increased  access  to 
facility  and  pennitting  information. 
FinaUy.  we  hope  that  the  rule  will  help 
people  became  involved  in  the 
permitting  process  and  increase 
understanding  of  hazardous  waste 
managemmt  &cilities. 

D.  The  Rule:  From  Proposal  to  Final 

EPA  proposed  the  RCRA  Expanded 
Public  ParticipattaQ  and  Revisions  to 
Combustion  Permitting  Procedures  rule 
on  June  2. 1994  (59  FR  28680-28711). 
The  proposed  rule  contained  changes 
and  additions  to  the  RCRA  public 
participation  regulations  (40  CFR 124) 
add  RCRA  SubtiUe  C  pennitting 
regulations  (40  CFR  270). 

Today.  EPA  is  finalizing  the  public 
partidpi^on  portion  of  the  proposal 
(with  a  number  of  changes  in  response 
to  comments  received  by  the  Agency 
during  the  comment  period  for  the 
proposed  rule    see  Section  IV  below), 
which  indudes  changes  to  both  Parts 
124  and  270.  The  Agency  is  not     ^ 
finalizing  the  proposed  revisions  to 
combustion  permitting  procedures  at 
this  time. 

EPA  dedded  to  separate  the  two 
portions  for  a  ntunber  ofreasons.  First, 
the  public  omunents  on  the  proposed 
rule  wwe  more  fevor^le  towrards  the 
public  partidpatioD  changes.  On  the 
other  hand,  the  commenters  were  less 
satisfied  with  the  proposed  combustion 
permitting  changes,  particularly  those 
dianges  regarding  the  trial  bum.  The 
Agency  is  currently  considering  and 
addrening  the  commenters'  concerns  on 
the  proposed  combustion  permitting 
dianges.  In  the  meantime,  EPA  sees  no 
reason  to  delay  the  important  changes  to 
the  public  partidpetion  provisions. 

.  Moreover.  EPA  is  committed  to 
jjWHiing  comprehensive  emissions 
standards  for  combustion  facilities 
under  RCRA  and  the  Qean  Air  Act  The 
Agency  antidpates  issuing  a  proposed 
nue  on  these  standards  in  the  fall  of 
1995.  Due  to  potential  overlap  between 
the  procedures  in  the  emissions 
standards  proposed  rule  and  the 


■  The  owner  or  opantor  of  •  combustloii  unit 
must  conduct  a  trial  bum  a*  part  of  the  pennitting 
proceu  for  a  combustion  unit  The  trial  bum  I*  a 
demonstration  period  held  by  the  owner  or  operator 
of  a  combuation  unit  to  teat  the  unit* a  ability  to 
meet  the  leguletory  perfomeno*  standerda  for 
traatmant  of  haardoua  wastea.  The  permitting 
agency  uaea  the  reaults  of  the  trial  bum  to  establiah 
opanting  conditiona  in  the  ROIA  peraiit 


combustion  pennitting  prooedtues  in 
the  June  2, 1994  propoMd  rule,  EPA  has 
dedded  to  take  more  time  to  consider 
the  permitting  provisions  in  the  Jime  2 
proposal.  We  intend  to  find  the  best 
possible  solution  to  coordinate  these 
two  rulemakings. 

Finally.  EPA  realized  that  the 
proposed  rule  may  have  caused  some 
confusion.  A  few  commenters  pointed 
to  the  different  charader  of  the  ptiblic 
partidpation  changes  and  the 
combustion  permittinB  changes.  The 
commenters  expressed  concern  over 
combining  these  two  dissimilar  portions 
in  the  same  rule.  Moreover,  a  number  of 
conunenters  seemed  to  be  confused  over 
the  applicability  of  the  nde.  In 
particular,  since  the  combustion 
permitting  provisions  would  apply  only 
to  combustion  fadlities.  and  the 
proposed  rule  was  an  outgrowth  of  the 
Combustion  Strata^,  a  number  of 
commenters  seemed  confused  over  the 
applic^ility  of  the  public  partidpation 
procedures  to  all  RCRA  TSDFs. 

m.  Applicability  of  Today's  Rule 

Today's  rule  promulgates  changes  and 
additions  to  Parts  124  and  270  in  the 
Code  of  Federal  Regulations  (CFR).  The 
Part  124  changes,  which  indude  new 
and  earlier  pi&lic  involvement  steps 
and  procedures,  appfy  to  every  fadlity 
that  has  or  is  seeking  a  RCRA  subtitle  C 
permit  to  treat,  store,  or  dispose  of 
hazardous  waste,  unless  exempted 
under  a  spedfic  section.  The  changes  to 
Part  270,  in  §§  270.2.  270.14,  and 
270.30.  also  apply  to  every  fedUt>'.  The 
changes  to  §§  270.62  and  270.66, 
however,  apply  only  to  combustion 
fadlities. 

The  rule  does  not  require  RCRA 
facilities  that  are  already  involved  in  the 
permitting  process  to  step  back  in  the 
process  to  comply  with  tne  new 
requirements.  Instead,  the  rule  will 
apply  to  a  fadlity  according  to  what 
stage  of  the  process  the  fadlity  is  in 
when  the  rule  becomes  efiective.  For 
instance,  if  a  fedlity  has  sulnnitted  its 
part  B  permit  application  before  the 
effective  date  of  this  rule,  then  the  rule 
does  not  require  the  fedlity  to  hold  a 
pre-application  meeting  under  §  124.31. 
This  facility  would,  however,  have  to 
comply  with  all  requirements  relating  to 
steps  in  the  permitting  process  that  it 
has  not  yet  imdertaken. 

IV.  Review  of  Public  Comments. 
RaqHmses,  and  Changes  From  the 
Proposed  Rule 

The  following  (IV.  A  through  E)  is  a 
section-by-section  siunmary  of  the  most 
significant  comments  on  the  proposed 
rule,  EPA's  responses  to  those 
comments,  and  an  explanation  of  any 


changes  fttun  the  proposed  rule  to  the 
finaL  All  of  the  public  comments  and 
EPA's  comprehensive  response  to 
comments  document  on  this  rulemaking 
are  available  through  the  RCRA  Docket 
(see  the  paragraph  entiUed  ADDRESSES, 
above). 

The  most  significant  changes  in  the 
final  rule  involve  our  dedsion  to  use 
guidance,  instead  of  rule  language,  to 
encourage  facilities  to  strive  toward 
some  of  the  important  goals  in  the 
proposed  rule.  EPA  recognized  in  the 
proposal  that  some  of  the  proposed 
regulatory  provisions  were  very  general 
and  requested  comment  on  how  they 
cotUd  be  efiiectively  implemented  (see, 
e.g.,  59  FR  28702).  In  response, 
commenters  argued  that  several  portions 
of  the  proposed  regulatory  language 
were  vague  and  would  spawn  disputes, 
controversy,  and  litigation.  The 
commenters  suggested  that  EPA  relocate 
some  of  the  proposed  regulatory  text  to 
thepreamble  as  guidance. 

EPA  found  these  comments 
persuasive  in  certain  instances.  The 
development  of  today's  rule  has,  from 
the  start,  involved  a  balance  between 
promoting  broado'.  more  eq\iitable 
public  partidpation  while  maintaining 
the  flexibility  for  individual  permit 
writors.  fadlities,  and  communities  to 
adopt  the  most  appropriate,  site-specific 
approach  consistent  with  the  principles 
01  fairness  and  openness.  Some  of  the 
prindples  underlying  the  proposed  and 
final  rules  are  inherentiy  difficult  to 
prescribe  through  regulation.  Fcm- 
example,  it  is  possible  to  require  an 
applicant  to  hold  a  meeting:  it  is  much 
more  difficult  to  require  through 
regulation  that  the  meeting  be 
conducted  in  an  equitable  fashion,  since 
the  steps  required  to  accomplish  this 
objective  will  necessarily  vary  from 
situation  to  situation.  Although  the  final 
nde  retains  most  of  the  proposed 
regulatory  changes,  EPA  concluded  that, 
in  certain  instances,  the  need  to 
miifntein  flexibility  is  inconsistent  Mrlth 
a  national  regidatory  approach.  In  these 
instances,  as  explained  more  fidly  in  the 
sections  below,  EPA  has  dedded  to 
proceed  by  using  guidance,  rather  than 
regulations,  to  encourage  fedlities  to 
adopt  and  strive  towards  a  number  of 
the  goals  in  the  proposed  nde.  The 
Agency  will  provide  some  guidance  in 
today's  preamble;  however,  we  also 
antidpate  releasing  a  guidance 
doaunent,  in  the  near  foture,  to  help 
permitting  agendes  and  facilities  to 
implement  today's  rule. 

The  Agency  believes  that  fedlity 
owners,  State  environmental  agendes, 
tribes,  and  private  dtizens  are  often  in 
the  best  position  to  determine  what 
modes  of  communication  and 
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pazticipation  vrlll  w^  best  in  their 
communities.  Tlw  flkud  rule  provides 
the  flexfliility  neueslary  to  find  the  best 
local  sections  to  ensure  equal 
opportunities  for  all  members  of  the 
commmiity. 

A.  Equitable  Public  Ptuticipatkui  and 
Enviroamental  JustSpe  . .  .i^-; . 

Proposed  §  124.3Q  and  Preamble.  Ill 
section  124.30  of  thi  proposed  rule, 
entitled  "Equitidile  ^blic 
Participation,"  EPAjuoposed  to  require 
facilities  and  peimiting  ^endes  to 
"make  all  reas^mablS  efibrts"  to  ensure 
equal  opportunity  for  the  public  to 
participate  in  the  pitmitting  process. 
The  proposed  rale  language  defined 
"reasonid>le  efforts'ias  including  the  use 
ofmuhitingnal  bet  sheets  and 
interpreters  at  meetings  and  hearings, 
when  the  "affacted  fommunity  contains 
a  significant  non-Enslish  speaking 
population." 

m  the  preamble  to  the  proposed  rule 
(see  59  FR  28686),  Q>A  solicited 
comments  on  several  key  environmental 
justice  issues  for  th^  RCRA  permitting 
program:  (1)  The  siting  of  hazardous 
waste  facilities;  (2)  ^e  manner  in  which 
EPA  should  respond  when  confronted 
with  a  challenge  to  s  RQIA  permit 
based  on  envlronmaitai  justice  issues; 
(3)  environmental  justice  concerns  in 
corrective  action  cleanups;  snd  (4)  how 
EPA  programs  can  take  account  of 
"cumulative  risk"  a|Kl  '^nmiulative 
effscts"  associated  with  the  siting  of  a 
hazardous  waste  m^iagement  fadlity. 
The  Agency  noted  t^t.  while  it  did  not 
expect  to  address  these  issues  in  this 
rulemaking,  public  input  on  these  topics 
would  be  helpfiil.    • 

Synopsis  of  MajoiComments  on 
§  124.30  and  Preamble.  The  major 
comments  on  this  section  of  the 
proposal  involved  dbfinitions. 
^Commenters  asked  tie  Agency  to  define 
many  of  the  terms  i4  §  124.30,  including 
"all  reasoni^le  effoAs,"  "significant," 
"non*English  speaking"  and  "afiected 
c(mummity."  Ine  cemmenters  ware 
concerned  abotit  the  disputes, 
controversy,  and  litigation  that  could 
arise  fiom  these  undefined  terms.  Other 
conmienters  supported  the  concept  of 
equitable  public  participation, 
particularly  as  an  a^prosch  to 
addressing  any  environmental  jtistioe 
concerns  that  might  be  psesent. 

The  Agency  received  a  number  of 
comments  supportiitg  expanded  public 
participation  as  an  sfEactive  approach  to 
addressing  environ^iental  justice  issues. 
Conunenters  stated  that  additional 
opporttmities  for  public  involvement 
and  access  to  infon^ation  will  increase 
the  probebility  thatiaU  communities  will 
have  input  into  the  permitting  process. 


and  should  strengthen  &ivolvement  of 
those  who  have  felt  disenfranchised 
from  die  process.  Some  commenteis 
urged  EPA  to  avcrid  a  one-size-fits-all 
approach  and  allow  flexibility  fcH*  State, 
loi»l.  and  facility  leadwship  to  make 
suitable  determinations  about  how  to 
address  environmental  justice  issues. 

EPA's  Response  to  Commenters.  EEA 
is  committed  to  die  principles  of  °^  '  ^ 
equitable  public  participation  and  e^ual 
treatment  of  all  people  under  our 
environmental  statutes  and  regulations. 
The  regulatory  changes  we  are  making 
today  will  enhance  the  RCRA  public 
participation  process  for  all  citizens.  We 
urge  all  permitting  agencies,  permit 
holders,  and  applicants,  to  nuke  all 
reasonable  efforts  to  provide  equal 
access  to  information  and  participation 
in  the  RCRA  permitting  process. 

While  we  continue  to  promote 
equitable  public  participation,  we  have 
decided  to  address  the  objectives  of 
§  124.^0  in  guidance  rather  than  through 
regulatory  language.  In  response  to  the 
concerns  expressed  by  many 
commenters,  we  are  not  including 
§  124.30  in  the  final  rule.  The  Agency 
agrees  with  the  conunenters  who 
expressed  concern  that  the  language  in 
the  proposal  was  ambiguous,  making 
compliance  with  the  requirements 
difficult  to  evaluate  and  enforce,  and 
could  engender  disputes  and  litigation 
without  advancing  the  objectives  of 
today's  rulemaking. 

As  we  noted  earlier,  EPA  continues  to 
support  the  principles  embodied  in 
§  124.30  of  the  proposed  rule.  We 
encourage  permitting  agencies  and    • 
facilities  to  follow  the  spirit  of  that 
section  and  use  all  reasonable  means  to 
ensure  that  all  segments  of  the 
population  have  an  equal  opportunity  to 
participate  in  the  permitting  process 
and  have  equal  access  to  information  in 
the  process.  These  means  may  include, 
but  are  not  limited  to,  multilingual 
notices  and  fact  sheets,  as  well  as 
translators,  in  areas  where  the  affected 
community  ccctains  significant 
numbers  of  people  who  do  not  speak 
English  as  a  first  language. 

In  heu  of  a  regulation,  the  Agency 
will  take  additional  steps  to  encourage 
equitable  public  participation  in  RCRA 
permitting.  In  the  near  fiiture,  EPA  will 
issue  further  guidance  to  assist  facilities, 
permitting  agencies,  and  communities 
in  implementing  die  expanded  public 
participation  requirements  in  today's 
rule.  In  this  guidance  document,  Q'A 
plans  to  discuss  additional  options  for 
increasing  public  participation  by  going 
beyond  the  regulat(»y  requirements. 
The  guidance  document  will  address,  in 
more  detail,  the  approaches  to  equitable 


public  participation  that  wre  are 
emphasizing  in  this  preamble.  ; 

EPA  believes  that  this  rule  presents 
significant  opportunities  to  be 
responsive  to  environmental  justice 
concerns  in  the  ooittext  of  public 
involvement  Prior  to  the  promulgation 
of  today's  rule,  the  permitting  process 
did  not  formally  involve  the  public  imtil 
the  permitting  agency  issued  a  drail 
permit  or  an  intent  to  deny  a  permit.  In 
many  cases,  communities  around  RCRA 
facilities  feU  that  the  draft  permit  stage 
was  too  late  to  enter  the  process,  that 
the  facility  and  the  permitting  agency 
had  already  made  all  the  major 
decisions  by  that  point,  and  any 
comm«its  the  public  ofiisred  would 
have  no  real  effect.  Insufficient 
opportunity  for  communities  to  become 
involved  in  environmental  decision- 
making is  a  contributing  factor  to 
environmental  justice  concerns.  The 
provisions  in  today's  rule  will  address  ^ 
many  of  these  concerns  by  expanding 
public  participation  and  access  to 
permitting  information. 

EPA  continues  to  see  public 
participation  as  an  important  activity 
that  empowers  communities  to  become 
actively  involved  in  local  waste 
management  activities.  The  Agency 
believes  that  this  rulemaking  is  an 
important  step  in  empowering  all 
communities,  including  communities  of 
color  and  low-income  communities. 

EPA  agrees  with  the  commenters  who 
stated  that  the  eiqianded  public 
participation  requirements  in  today's 
rule  will  be  usenil  tools  for  addressing 
environmental  justice  concerns.  Today's 
rule  provides  all  communities  with  a 
greater  voice  in  decision  making  and  a 
stronger  opportunity  to  influence  permit 
decisions  early  in  the  process.  EPA  also 
agrees  with  the  commenters  who  stated 
that  environmental  justice  issues  should 
be  addressed  at  a  local  level  and  on  a 
site-specific  basis.  Local  agencies  and 
leaders  have  an  important  role  to  play 
in  addressing  environmental  justice    ~ 
concerns.  States  and  EPA  Regional 
offices  are  the  principal  implementors  ■ 
of  the  RCRA  permitting  program,  and 
have  been  directed  to  develop 
mechanisms  that  respond  e^ctively  to 
environmental  justice  concerns  during 
permitting  activities  (RQIA 
Implementation  Plan  (RIP),  1995).  In  the 
RIP.  EPA  asked  RCRA  implementing 
agencies  to  contiiiue  their  commitment 
to  seek  opportunities  to  address  patterns 
of  disproportionately  high  and  adverse 
environmental  effects  and  hvunan  health 
impacts  on  low-income  communities 
and  communities  of  color  that  may 
result  fiom  hazardous  waste 
management  activities.  The  States  and 
Regions  have  been  involved  in 


environmental  justice  pilot  projects, 
which  have  included,  among  other-'- 
activities,  increasing  public 
involvement  by  tailoring  outreach  * 
activities  to  a^cted  cmnmunities. 

EPA  and  its  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  also 
remain  committed  to  addressing 
environmental  justice  concerns  beyond 
those  related  to  public  participation. 
The  preamble  to  the  proposed  rule  (see 
59  PR  28666)  discussed  OSWER's 
environmental  justice  efforts.  Elliott  P. 
Laws,  OSWER  Assistant  Administrator, 
formed  the  OSWER  Environmental 
Justice  Taric  Force  ("EJ  Task  Force")  to 
b^in  addressing  many  of  these  issues. 
EPA  released  Uw  "OSWER 
Environmental  Justice  Taak  Force  Draft 
Final  Report"  (OSWER  9200.3-16  Draft) 
and  its  separate  executive  summary 
(OSWER  9200.3-16-1  Draft)  on  April 
25. 1994.  Since  that  time,  the  EPA 
R^onal  offices  and  the  OSWER 
program  offices  have  been 
imptementing  the  reoommendatlohs 
outlined  in  the  EJ  Task  Ftnce's  draft 
final  report.  The  report  was  distributed 
to  the  National  Environmental  Justice 
Advisory  Council  (NEJAC)  for  comment 
In  June  199S,  after  careful  consideration 
of  all  comments.  EPA  released  the 
"OSWER  Environmental  Justice  Action 
Agenda."  The  Action  Agenda  provides 
a  concise  summary  of  OSWER's  current 
strategy  and  describes  the 
implementation  process  for  ensuring 
that  major  issues,  identified  by  the 
NEJAC  and  others,  continue  to  be 
recognized  and  addressed.  A  fiill  report 
on  implementation  progress  and 
accomplishments,  entitled  "Waste 
Programs  Environmental  Justice 
AccomplishmeDts  Report,"  was  released 
concurimitly  with  the  Action  Agenda. 
All  of  these  documents  are  "living 
documents"  and,  as  such,  are  a  part  of 
the  process  of  continuoudy  addressing 
envfronmental  justice  concerns.  This 
process  represents  OSWER's 
commitment  to  adhere  to  the  principles 
of  Executive  Order  12898,  in  which  the 
President  directed  federal  agencies  to 
identify  and  address  the  environmental 
concerns  and  issues  of  minority  and 
low-iname  communities.  Furthermore, 
in  an  effort  to  make  environmental 
justice  an  integral  part  of  the  way  we  do 
business,  the  Agency  issued  a  policy 
directive,  in  September  1994  (OSWER 
9200.3-17).  that  requires  all  future 
OSWER  policy  and  guidance  documents 
to  consider  environmental  justice 
issues. 

During  the  public  comment  period  on 
the  proposed  rule,  EPA  received  a  large 
number  of  comments  on  preliminary 
recommendatioiis  that  the  EJ  Task  Force 
had  developed  regarding  several  other 


(i.e.,  beyond  today's  public  involvement 
rule)  key  environmental  justice  issues 
facing  the  RCRA  permitting  program. 
The  comments  ranged  from  general 
observations  to  mere  detailed 
suggestions,  particularly  with  regard  to 
siting  criteria,  cumulative  risk 
assessments,  and  the  need  to  base 
decisions  on  sound  science. 

We  are  rfiM«ni<tmring  the  commmts 
that  deal  with  these  environmental 
justice  issues  in  the  following  manner: 
(1)  We  are  forwarding  the  comments  on 
RCRA  facility  siting  to  the  Office  of 
SoUd  Waste's  (OSW)  RCRA  Siting 
Workgroup  and  to  the  NEJAC's  Waste 
and  Facility  Siting  Subcommittee's 
Siting  Work^oup;  (2)  we  are  forwarding 
the  comments  on  issues  affecting  RCRA 
corrective  action  to  the  RCRA  Subpart  S 
Workgroup,  which  is  developing  a  rule 
to  establim  oortective  action 
requirements  for  releases  of  hazardous 
wastes  or  hazardous  waste  constituents 
to  any  environmental  medium, 
including  groimd  water,  from  any  solid 
waste  management  unit,  including 
regulated  units;  (3)  we  are  sharing  the 
comments  on  cumulative  risk,  multiple 
exposure,  and  sjmergistic  effects  with 
the  EPA  Science  Policy  Council,  the 
group  activefy  woridng  to  address  these 
issues;  and  (4)  the  comments  on  how 
EPA  should  respond  to  RCRA  permit 
challenges  based  on  environmental 
justice  issues  are  being  addressed  by 
OSWER  with  assistance  from  the  Office 
of  General  Counsel,  Office  of  Qvil 
Rights,  snd  any  other  appropriate  party. 

EPA  also  received  several  comments 
diat  did  not  approve  of  the  Agency's 
decision  to  discuss  and  solicit 
comments  m  die  more  technical 
environmental  justice  issues  in  the 
context  of  a  RCRA  public  involvement 
rule.  Many  commenten  argued  that 
these  issues  are  broad,  far-reaching,  and 
impact  a  much  larger  constituency  than 
the  intended  audience  for  the  public 
participation  rulemaking. 

EPA  acknowledges  the  breadth  of 
these  issues.  Hie  preamble  to  the 
proposed  rule  has  not  been  the  only 
forum  for  discussing  these  issues.  As  we 
discussed  above,  EPA  has  received  and 
considered  comments  from  additional 
stakeholders,  including  States,  the 
NEJAC,  environmental  groups, 
environmental  justice  groups,  and 
regulated  industries  in  developing  the 
"OSWER  Environmental  Justice  Action 
Agenda."  Furthermore,  since  the  Action 
Agenda  is  a  living  document,  OSWER 
vnil  continue  to  seek  external 
comments,  suggestions  and  experiences 
as  we  strive  to  ensure  environmental 
justice  in  all  our  programs. 


B.  Pre-Application  Meeting  and  Notice 

1.  Applicability  (Prop>osed 
§  124.31(d)).  EPA  proposed  to  exempt 
{>ermit  modifications,  permit  renewals, 
and  permit  applications  submitted  im 
the  sole  purp>ose  of  conducting  post- 
closure  activities  fiom  the  requirements 
in  §124.31. 

Synopsis  of  Major  Comments  on 
§  124.31(d).  A  number  of  commenten 
stated  that  the  rule  should  require 
facilities  seeking  permit  renewals  to 
hold  a  pre-application  meeting.  Other 
commenters  recommended  that  the  pre- 
application  meeting  requirements  apply 
to  facilities  making  significant  changes 
during  the  renewal  process,  or  that  the 
permitting  agency  ^ould  have 
discretion  in  applying  the  requiremsit 
to  renewals.  Opposing  these 
commenters,  several  commenters 
supported  the  requirement  as  proposed 
and  urged  EPA  to  keep  the  exemption 
for  renewals  since  many  renewal 
applications  simply  continue  "business 
as  usual."  In  these  cases,  said  the 
commenters,  the  community  will  have 
adequate  opportunity  to  participate  in 
the  renewal  process;  for  instance,  at  the 
draft  permit  stage. 

EPA's  Response  to  Commenters.  EPA 
has  decided  to  expand  §  124.31  to  cover 
facilities  that  make  a  significant  change 
at  permit  renewal.  For  the  purposes  of 
§  124.31,  a  "significant"  change  in 
fecility  operations  is  a  change  that  is 
equivalent  to  a  class  3  modification  in 
§  270.42,  e.g.,  operating  conditions 
change  significantly. 

The  Agency  beUeves  that  this 
approach  is  s  common  sense 
compromise  that  mil  ensure  adequate 
public  participation  in  the  necessary 
cases.  At  the  same  time,  the  regulated 
community  will  have  the  assurance  that 
facilities  undergoing  minor  changes  will 
be  spared  unnecessary  administrative 
burden. 

EPA  will  continue  the  exemption  for 
facilities  that  submit  permits  for  the 
purpose  of  conducting  post-closure 
activities.  As  we  stated  in  the  proposed 
rule,  the  goals  of  the  pre-application 
meeting  (e.g.,  establishing  an  early 
dialogue  between  the  facility  and  the 
public)  do  not  apply  at  most  post- 
closure  facilities.  EPA's  experience  is 
that  the  public  has  usually  l>een 
concerned  with  permit  decisions 
relating  to  active  hazardous  waste 
management  operations,  as  opposed  to 
decisions  relating  to  closed  facilities.  In 
addition,  most  post-closure  activities  are 
mandatory  (e.g.,  maintenance  of  a 
closed  imit)  and  involve  fewer 
discretionary  judgments  than  are 
involved  in  issuing  an  operating  permit. 
The  existing  public  participation 
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raquiraments  in  Partft24  (a-g..  the  notice 
and  f**""""^*  perioc^at  the  draft  pennit 
stage)  will  continue  |o  apply.  Sini^e 
cioeuie  and  post-cloiuxe  plans  aie 
included  in  the  pemiit  applicaticHi,  and 
become  part  of  the  permit,  they  will  be 
available  for  public  ijsview  and 
comment  along  mthlthe  application  and 
the  draft  permit.  Any  changes  to  these 
plans  after  permit  isiaiannfl  will  follow 


lures  in  §270.42, 
c  notice 
that  the  existing 
ient  public 

permitting, 
ing  the  exemption 


the  modification  pi 
which  also  have  pi 
requiremrats.  We 
process  provides 
involvement  in  post 

V/htia  we  are  reta' 
fat  post-doeure  pecxAit  applications  in 
the  fiiul  rule,  we  lun^  tried  to  clarify 
our  intent  in  die  applicability 
requirements.  Speci^cally.  we  have 
darified  that  the  exemption  applies  to 
fodUtias  seeking  per^ts  solely  to  ^  ^ 
oniduct  post-dosura  activities,  as  well 
as  to  fiMrfnties  seddn^  pomits  to 
conduct  post-dosuTBi  activities  along 
with  oonective  actiok  Our  intent  in  the 
propoaal.  %«diich  remains  our  intent  in 
the  final  rule,  %vas  to  distinguish  post- 
cloeoie  fiKillties  from  fifedlities  wdth 
operating  imits.  However,  someone 
could  have  read  the  proposed  rule  as 
not  providing  an  exelnption  for  post- 
ckmire  fadUties  witi  remaining 
corrective  action  obljgatiGns  (which 
post-dosure  fiadlitiel  often  have).  - 
Because  the  rationale  for  exempting 
post-dosure  activities  applies  whetner 
or  not  the  ladlity  is  4I90  performing 
corrective  action.  EPA  hat  added 
language  to  §§  124.31(a)  and  124.33(a)  to 
clarify  our  intent. 

2.  Meeting  Requiranents  (Proposed 
§  124.31(a)-<b)).  hi  these  two 
paragraphs,  EPA  prc^KMed  to  require  the 
permit  applicant  to  hold  at  least  one 
meeting  Mrith  the  pul^lic  before 
submitting  the -part  B  permit 
application.  The  pro|K>8ed  rule  listed 
topics  that  the  applicsant  must  cover  and 
required  the  applicaat  to  submit  a 
record  of  the  meeting  and  a  list  of 
attendees. 

Synopsis  of  the  Mafor  Comments  on 
§  124.31(a)-(b).  The  commenters 
generally  expressed  support  for  the  pr»- 
appUcation  meeting..  Few  commenters 
opposed  EPA's  propftsal  to  have  a 
meeting  earfy  in  the  |)roce8S,  though 
many  suggested  chaf  ges  to  the  proposed 
rule  itself. 

Several  commenters  thought  that  the 
pre-application  stag^  is  too  early  for  a 
public  meeting.  Some  commenters 
stated  that  neither  tl|e  appUcant  nor  the 
agency  could  provide  the  public  with 
accurate  and  complete  information 
about  the  facility  at  such  an  early  stage. 
Moreover,  they  noted,  the  application 
onild  change  dramatically  between  the 


pr»-iq}plication  meeting  and  explication 
submittal. 

Soma  c(Hnmenters  asked  EPA  to 
clarify  the  record-keeping  requirements 
in  the  final  rule.  A  number  of 
commenters  opposed  the  requiranent, 
with  some  commenters  opposing  the 
term  "rectvd"  because  it  would  qualify 
the  meeting  suiumary  as  an  official 
document  and  make  it  subject  to 
litigation.  Other  commenters  opposed 
the  rule's  requlrsment  that  the  applicant 
submit  the  record  as  a  componeirt  of  the 
part  B  permit  application. 

Conoaraing  whether  the  permitting 
agency  should  conduct,  or  even  attend, 
the  meeting,  the  comments  varied.  Some 
commenters  supported  agency 
attendance  because  the  agency  would 
provide  the  meeting  with  crediUUty  and 
a  source  of  accurate  infomution.  Other 
commenters  expressed  concern  that 
agency  attendance  would  interfere  with 
the  "open  and  infonnal  dialogue" 
between  the  facility  owner  and  the 
public. 

Finally,  many  nwnmenters  supported 
alternatives  to  the  ine-applicaticm 
meeting.  Numerous  coauneoters  backed 
the  idea  of  combining  pre-q>plication 
meetings  with  the  siting  meetings  that 
many  States  already  require.  A  few 
coHunoiters  noted  that  EPA  should 
allow  such  a  combination  only  where 
the  State  meeting  fulfills  all  the 
requiren^oits  of  the  pre-application 
meeting.  Another  group  of  commenters 
supported  other  options,  such  as  using 
an  lntent-to-Sidunit  form  in  place  of  the 
meeting  or  holding  the  meeting  after 
applicrtion  submittal. 

EPA's  Response  to  Commenters. 
Sectitm  124.31(b)  of  the  final  rule 
requires  the  fedlity.to  hold  a  meeting 
prior  to  submitting  the  part  B  pennit 
application;  however,  the  rule  language 
no  longer  lists  spedfic  topics  that  the 
facility  must  cover  in  the  meeting, 
requiring  instead  that  the  facility  solidt 
questions  bom  the  community  and 
inf(»m  the  commimity  about  proposed 
hazardous  waste  management  activities. 
After  the  meeting,  the  fadlity  must 
prepare  a  "summary"  of  the  meeting 
and  sulnnit  it  as  a  component  of  the  part 
B  permit  application.  The  agency 
■  should  use  its  judgement  in  dedding 
whether  to  attend  the  meeting. 

EPA  disagrees  with  the  commenters 
who  stated  that  the  pre-application  stage 
is  too  early  to  hold  a  meeting  with  the 
public.  The  most  important  goal  we 
hope  to  achieve  from  the  pre-        '■•  >':*^- , 
application  meeting  requirranent  is  the 
opening  of  a  dialogue  between  the 
pennit  applicant  uul  the  community. 
We  believe  that  the  applicant  should 
open  this  dialogue  at  the  beginning  of 
the  process.  The  meeting  will  give  the 


public  direct  input  to  fedlity  owners  or 
operators;  at  the  same  time,  facility 
owners  or  operators  can  gain  an 
understanding  of  public  expectations 
and  attempt  to  address  public  ccmcenis 
in  their  pomit  applications  (see  the 
discusdon  two  paragraphs  below).  We 
hope  that  this  requirement  will  help 
address  the  public  concern  that  public 
involvement  oocurs  too  late  in  the 
RCRA  permitting  process.  Although  the 
Agency  agrees  witn  the  commenters  that 
the  early  timing  of  the  meeting  may 
prevent  the  agency  and  the  applicant 
from  having  complete  information,  we 
believe  that  the  benefits  of  early  public 
involvement  and  early  access  to 
information  outweigh  the  drawbacks  of 
inromjJete  information. 

In  any  case.  EPA  does  not  intend  for 
the  prB-ap|^icati<m  meeting  to  be  a 
forum  for  examining  tedmiraj  aspects 
of  the  permit  application  in  extmuive 
detail;  such  tarnnical  examination  is 
more  suited  to  the  draft  permit  stage. 
Instead,  the  pre-application  meeting 
should  provide  an  open,  flexible,  and 
infammi  oocasioa  fcir  the  applicant  and 
the  public  to  discuss  various  aspects  of 
a  hazardous  waste  management 
facility's  operations.  We  antidpate  that 
the  applicant  and  the  public  will  share 
ideas,  educate  each  othw.  and  start 
building  the  frameworic  for  a  solid 
woildng  relationship.  Of  course,  the 
public  retains  the  c^portunity  to  submit 
commeito  throughout  the  process. 

EPA  has  also  revised  the  pre- 
applicati<m  meeting  requirements  in  the 
final  rule  to  make  them  more 
straightforward  and  more  flexible  than 
the  requirements  in  the  proposed  rule. 
The  Agency  is  trying  to  provide 
flexibility  in  the  way  that  permit 
applicants  hold  pre-application 
meetings.  To  this  end.  we  have  ranoved 
the  list  of  required  discussion  topics, 
proposed  in  §  124.31(a).  In  addition,  we. 
have  removed  from  the  rule  provisions 
that  the  commenters  considered  vague, 
including  the  requirement  that  the 
applicant  describe  the  fadUty  "in 
sumdent  detail  to  allow  the  community 
to  underatand  the  nature  of  the 
operations  to  be  conducted  at  the 
facility  and  the  implications  for  human 
health  and  the  environment."  We  agree 
with  omunenters  that  such  a 
requirement  would  be  difBcult  to 
implement  and  enforce. 

while  we  have  removed  such 
requirements  from  the  final  rule,  we 
expect  permit  applicants  to  follow  the 
spirit  of  the  proposed  requirements.  For 
instance,  we  encourage  permit 
applicants  to  address,  at  the  level  of 
detail  that  is  practical  at  the  time  of  the 
meeting,  the  topics  we  identified  in 
§  124.31(a)  of  the  proposed  rule:  the 
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type  of  facility,  the  location,  the  general 
processes  involved,  the  types  of  wastes 
generated  and  managed,  and 
implementation  of  waste  minimization 
and  pollution  control  measures.  The 
discussions  may  also  indude  such 
topics  as  the  transportation  routes  to  be 
UMd  by  waste  transporters  and  plaimed 
procedures  and  equipment  for 
preventing  or  responding  to  acddents  or 
releases.  These  are  examples  of  the 
types  of  issues  that  might  be  of 
particular  concern  to  a  community  and 
about  whidi  the  commimity  might  be 
able  to  provide  useful  suggestions  to  the 
applicant.  The  applicant  might  then  be 
abM  to  incorporate  that  information  into 
the  proposed  facility  design  or 
operations,  either  as  part  of  the  initial 
application,  if  time  allows,  or  at 
subsequent  Stages  in  the  process  (e.g.,  in 
submitting  revisions  to  its  application, 
or  in  responding  to  a  Notice  of 
Defidency  issueid  by  the  permitting 
agency).  By  learning  about  and 
addr«Ming  public  concerns  up  front,  the 
applicant  may  be  able  to  prevent 
misunderstanding  from  escalating  into 
community  oppoaiticm. 

Moreover,  the  applicant  should  make 
a  good  frdth  effort  to  provide  the  public 
with  suffident  information  about  the 
proposed  fadlity  operations.  While  we 
do  not  expect  applicants  to  go  into 
extensive  detail  at  the  pre-application 
stage,  they  should  provide  the  public 
witii  enough  information  to  imderstand 
the  fadlity  operations  and  the  potential 
impacts  on  human  health  and  the 
environment  In  addition,  as  we 
emphasized  in  the  preamble  to  the 
proposed  rule  (59  FR  28691),  the  permit 
applicant  should  mcourage  full  and 
equitable  public  partidpation  by 
selecting  a  meeting  date,  time,  and  place 
that  are  convenient  to  the  public 

The  final  rule  requires  the  applicant 
to  submit  a  "summary"  of  the  pre- 
application  meeting  as  a  component  of 
the  part  B  permit  application.  EPA 
shares  the  concern  of  several 
commentere  that  "the  record"  could  be 
subject  to  litigation,  for  instance,  on  the 
basis  of  inaccuracy.  EPA's  intent  in  this 
rule  is  to  foster  communication  and 
muttial  imderstanding,  not  to  create 
divisiveness  and  additional  points  of 
dispute  in  the  permitting  process.  Thus, 
we  have  deleted  the  word  "record"  and 
replaced  it  with  "simmiary"  in  the  final 
rule.  We  do  not  intend  for  the  meeting 
summary  to  be  a  verbatim  accoimt  of  the 
meeting;  the  Agency  is  aware  of  how 
difficult  it  is  to  keep  a  word-for-word 
record  of  a  public  meeting.  Applicants 
should  make  a  good  faith  effort  to 
provide  an  accurate  summary  of  the 
meeting  and  a  list  of  all  attendees  who 


wish  to  identify  themselves  (see 
§  124.31(b)  of  the  final  rule). 

In  accordance  with  our  intent  in  the 
proposed  rule,  we  are  requiring  the 
permit  applicant,  in  the  final  rule,  to 
submit  the  summary  as  a  component  of 
the  part  B  permit  application.  Since  the 
part  B  application  is  available  for  review 
by  the  public,  requiring  the  meeting 
summary  to  be  part  of  the  application 
assiires  that  people  who  are  imahle  to 
attend  the  meeting  will  have  an 
opportimity  to  learn  what  transpired  at 
the  meeting.  In  the  proposed  rule, 
however,  the  Agency  neglected  to  add 
the  summary  to  the  list  of  part  B 
reqiiirements  in  §  270.14(b).  We  have 
added  this  reference  in  the  final  rule. 

The  pre-application  meeting  summary 
will  be  iiseful  to  the  permitting  agency. 
The  siunmary  will  alert  the  agency  to 
important  commxmity  concerns,  areas  of 
potentid  conflid,  and  other  issues  that 
may  be  relevant  to  agency  permitting 
dedsions.  In  addition,  the  meeting 
attendee  list  will  help  generate  a 
mailing  list  of  interested  dtizens.  (The 
permitting  agency  is  responsible  for 
developing  a  representative  mdling  list 
for  public  notices  under  §  124.10).  The 
list  of  attendees  from  the  pre- 
application  meeting  will  assist  the 
permitting  agency  in  identifying  people 
or  organizations  to  include  on  the 
mailhig  list  so  that  it  represents 
everyone  who  demonstrates  an  interest 
in  the  fadlity  and  the  permit  process.  It 
has  been  EPA's  experience  that  mailing 
lists  often  are  not  fully  developed  untU 
the  permitting  agency  issues  the  draft 
permit  for  public  comment.  Since  EPA 
seeks  to  increase  public  partidpation 
earlier  in  the  process,  generation  of  a 
mdling  list  should  precede  such 
activities.  A  mailing  list  developed 
piu^uant  to  §  124.10  could  also  be 
avdlable  to  enhance  public 
participation  in  other  Agency  or 
commimity-based  initiatives. 

The  actual  timing  of  the  meeting  is 
flexible  in  the  find  rule.  The  Agency 
believes  that  flexibility  is  necessary 
because  the  optimal  timing  for  the 
meeting  will  vary  depending  on  a 
number  of  factors,  including  the  natiire 
of  the  fadlity  and  the  public's 
familiarity  with  the  proposed  project 
and  its  owner/operator. 

In  today's  rule,  we  require  the  fadlity 
to  conduct  the  pre-application  meeting. 
We  believe  that  the  applicant  should 
conduct  the  meeting  in  an  effort  to 
establish  a  dialogue  with  the 
community.  We  encourage  permitting 
agencies  to  attend  pre-application 
meetings,  in  appropriate  circumstances, 
but  the  agency  should  not  run  the  pre- 
application  meeting.  Although  agency 
attendance  may,  at  times,  be  useful  in 


ga<ning  a  better  understanding  of  pubUc 
perceptions  and  issues  for  a  particular 
facility,  it  may  imdercut  some  of  the 
main  purposes  of  the  meeting,  such  as 
opening  a  dialogue  between  the  fadlity 
and  the  commimity,  and  clarifying  for 
the  public  the  role  of  the  applicant  in 
the  permitting  process. 

In  the  proposed  rule,  EPA  solidted 
comments  (see  59  FR  28702)  on  the 
option  of  dlowing  a  State  siting  meeting 
to  substitute  for  the  pre-application 
meeting.  EPA  is  not  including  this 
option  in  the  final  rule,  because  doing 
so  would  defeat  some  of  the  purposes  of 
the  pre-application  meeting  (e.g., 
establishing  an  open  didogue  on  a  range 
of  RCRA  permitthig  issues  that  may 
differ  from  siting  issues).  Some 
commenters  suggested  that  siting 
meetings  and  pre-appUcation  meetings 
be  combined.  There  is  nothing  in 
today's  rule  to  preclude  States  and 
pennit  applicants  from  working  together 
to  combine  these  meetings.  EPA 
encourages  them  to  do  so,  provided  that 
the  combined  meetings  fulfill  the  pre- 
appUcation  meeting  requirements  in 
today's  rule. 

3.  Notice  of  the  Pre- Application 
Meeting  (§  124.31(c)).  Paragraph  (c)  of 
proposed  §  124.31  required  the  facility 
to  give  notice  of  the  pre-application 
meeting  at  least  30  days  prior  to  the 
meeting  "in  a  manner  that  is  likely  to 
reach  all  affected  members  of  the 
community."  EPA  proposed  to  require 
the  facility  to  give  the  notice  in  three 
ways:  as  a  display  advertisement  in  a 
newspaper  of  general  circulation;  as  a 
clearly-marked  sign  on  the  fadlity 
property;  and  as  a  radio  broadcast.  Each 
of  these  notices  had  to  indude  the  date, 
time  and  location  of  the  meeting,  a  brief 
description  of  the  purpose,  a  brief 
description  of  the  fadlity,  and  a 
statement  asking  people  who  need 
spedal  access  to  notify  the  applicant  in 
advance. 

Synopsis  of  the  Major  Comments  on 
§  124.31(c).  Most  commenters  expressed 
general  support  for  the  expanded  notice 
requirements,  but  questioned  specific 
aspects  of  the  proposal.  The 
commenters  also  asked  for  flexibility  in 
choosing  the  types  of  notice  that  would 
best  reach  different  communities. 

The  newspaper  advertisement 
requirement  brought  up  the  most 
controversy.  Some  commenters 
challenged  as  vague  the  provision  that 
the  facility  publish  the  notice  in  the 
local  paper  and  also  in  papers  of 
adjacent  counties. 

A  number  of  commenters  pointed  out 
problems  with  requiring  a  large  sigaat^ 
the  facility.  Some  commenters 
mentioned  that  nobody  would  pass  near 
enough  to  some  nual  faciUties  to  see  the 
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sign.  Other  commoiteis  reminded  EPA 
that  some  communities  have  ordinances 
that  ban  laiga  si^is.  The  commenters 
urged  that  tlie  rule  be  more  flexible  and 
allow  applicants  to  p^ace  signs  at  nearby 
intetsactioBS  or  on  town  buUetin  boards. 
Other  coDunenters  recommended  that 
the  agency  approve  the  sign  or  grant 
waivers  where  communities  ban  signs. 

The  commenters  did  not  excess 
many  objections  to  the  radio 
requirement,  but  asked  for  overall 
flexibility  in  the  notlpe  requirements. 
EPA's  Response  toiConunenters.  In 
response  to  these  comments,  EPA  has 
enhanced  die  flexibility  of  the  final  rule. 
Instead  of  requiring  the  applicant  to 
provide  three  specTKi:  types  of  public 
notice,  as  in  the  proposed  rule,  the  fiiud 
rule  spedfias  only  o^e  type  ot  notice 
(i.e,.  me  di^lay  advtrtisement).  The 
other  noticed  must  {ail  within  broader 
categMiee— one  must  be  a  broadcast 
announcnaoent  anddne  must  be  a  sign — 
but  are  otherwise  flexible. 

We  have  decided  tb  retain  the  di^lay 
ad  requirement  becatise  of  the  expanded 
public  notice  it  will  provide;  at  the  same 
time,  we  have  increaeed  the  flexibility 
of  the  requirement  by  moving  some  of 
the  proposed  rule's  more  general 
provisions  out  of  ru&  language  and  into 
guidance,  both  in  today's  preamble  (see 
below)  and  in  the  hiture  giiidance 
document  for  imple^ien^ag  this  rule. 

Section  124.31(d)  Quires  the 
applicant  to  keep  dofcumentation  of  the 
public  notice  and  prbvide  the 
documentation  to  the  permitting  agency 
up<Hi  request  The  reason  for  this 
requirement  is  to  pr^de  proof  of  the 
ptmlic  notice  that  can  be  verified  by  the 
permitting  agency.  We  do  not  want  this 
requirement  to  be  biudensome  for  the 
facility.  Instead,  we  encoiuage  the 
fiacility  to  keep  a  sin^ple  file  for  the 
notice  requirements:  Items  for  inclusion 
in  the  file  may  incli|de:  copies  of  the 
newspaper  announcement,  a  receipt  or 
affidavit  of  the  radio  announcement,  a 
photograph  of  the  sign,  or  a  receipt  of 
purchase  for  the  sig^. 

The  Agency  expet^  that  applicants 
and  permit  holders  IviU  make  a  good 
faith  effort  to  aimoutice  the  pre- 
application  meeting;  to  as  many 
members  of  the  aSetted  community  as 
possible. 

•  The  newspaper  advertisement.  The 
applicant  must  prin^  a  display 
advertisement  in  a  newspaper  of  general 
drculation  in  the  cqmmunity.  The 
display  ad  should  be  located  at  a  spot 
in  the  paper  calculated  to  give  efiiective 
notice  to  the  genera)  public  The  ad 
should  be  laige  enough  to  be  seen  easily 
by  the  reader.  In  addition  to  the  display 
ad,  we  also  encotnate  facilities  to  place 


advertisements  in  free  newspapers  and 
conunupdty  bulletins. 

In  some  cases,  potential  interest  in  the 
facility  may  extend  beyond  the  host 
community.  Under  these  circiunstances, 
we  encourage  the  applicant  either  to 
publish  the  display  ad  so  that  it  reaches 
neighboring  communities  or  to  place 
adcStional  ads  in  the  newspapers  of 
those  communities. 

•  The  visible  and  accessible  sign.  The 
final  rule  requires  the  applicant  to  post 
the  notice  on  a  clearly-marked  sign  at  or 
near  the  facility.  H  the  applicant  places 
the  sign  on  the  facility  property,  then 
the  sign  must  be  large  enough  to  be 
readable  from  the  nearest  point  where 
the  public  would  pass,  on  foot  or  by 
vehicle,  by  the  site.  The  Agency 
anticipates  that  the  signs  will  be  similar 
in  size  to  zoning  notice  signs  required 
by  local  zoning  boards.  If  a  sign  on  the 
facility  grounds  is  not  practical  or 
useful— for  instance,  if  the  facility  is  in 
a  remote  area — then  the  applicant 
should  choose  a  suitable  alternative, 
such  as  placing  the  sign  at  a  nearby 
point  of  significant  vehicular  or 
pedestrian  traffic.  In  the  case  that  local 
zoning  restrictions  prohibit  the  use  of 
such  a  sign  in  the  immediate  vicinity  of 
the  facility,  the  facility  should  pursue 
other  available  options,  such  as  placing 
notices  on  a  community  bulletin  board 
or  a  sign  at  the  town  h^  or  community 
center.  EPA  intends  the  requirement 
that  the  sign  be  posted  "at  or  near"  the 
facility  to  be  interpreted  flexibly,  in 
view  of  local  drcumstanoes  and  our 
intent  to  inform  the  public  about  the 
meeting.  In  addition  to  the  requirements 
of  §  124.31,  we  encourage  the  applicant 
to  place  additional  signs  in  nearby 
conunerdal,  residential,  or  downtown 
areas. 

•  The  broadcast  media 
announcement  The  final  rule  requires 
the  applicant  to  broadcast  the  notice  at 
least  once  on  at  least  one  local  radio  or 
television  station.  EPA  expeds  that  the 
applicant  will  broadcast  the  notice  at  a 
time  and  on  a  station  that  will 
effectively  disseminate  the  notice.  The 
applicant  may  employ  another  mediiun 
with  prior  approval  of  the  Director.  We 
encourage  the  applicant  to  consult  the 
preamble  to  the  proposed  rule  (59  FR 
28690)  for  recommendations  on 
choosing  the  best  drcimistances  for  the 
broadcast  announcement. 

EPA  will  soon  issue  a  guidance 
document  to  assist  facilities  and 
agencies  in  implementing  the  expanded 
public  participation  requirements.  The 
guidance  document  will  include  more 
detailed  discussions  on  the  approaches 
to  broad  and  equitable  public  notice  that 
we  are  emphasizing  in  today's 
preamble. 


C.  Notice  at  Application  Submittal 
(§124.32) 

1.  Applicability  (Proposed 
§  124.32(c)).  The  proposed  rule  required 
the  permitting  agency  to  send  a  notice 
to  the  facility  mailing  list  upon  receipt 
of  a  permit  application.  EPA  proposed 
that  the  rule  apply  to  all  new  and 
Interim  status  facilities,  but  not  to 
permit  modifications  or  applications 
submitted  for  the  sole  purpose  of 
conducting  post-closure  activities. 

Synopsis  of  Major  (Comments  on 
Proposed  §  124.32(c).  The  commenters 
generally  supported  this  provision  of 
the  proposed  rule.  A  few  conunenters 
recommended  that  EPA  apply  the 
provision  to  modifications,  post-closure 
permits,  and  interim  status  mcilities. 

EPA's  Response  to  Commenters.  The 
final  rule  retains  the  applicability 
standards  of  the  proposed  rule.  We 
continue  to  believe  that  the  notice  at 
application  submittal  is  an  effective 
means  to  let  the  community  know  that 
the  permitting  agency  has  received  a 
permit  application.  "The  notice  allows 
members  of  the  community  to  keep 
track  of  new  or  existing  fiadlities  and  to 
review,  concurrently  wi&  the 
permitting  agency,  the  permit 
application,  which  will  be  available  for 
review  at  a  location  specified  by  the 
permitting  agency  (either  in  the  vicinity 
of  the  fo^ty  or  at  the  permitting 
agency's  office).  We  suggest  that  the 
permitting  agency  consult  the  public 
when  choosing  a  suitable  location  to 
place  the  application  materials  for 
public  review. 

The  notice  requirement  does  not 
apply  to  permit  modifications  or  permit 
applications  submitted  for  the  sole 
piupose  of  conducting  post-closure 
activities  or  post-closure  activities  and 
corrective  action  at  a  facility.  The 
permit  modification  requirnments  in 
§  270.42  already  include  provisions  for 
providing  public  notice  of  modification 
requests.  We  explain  the  exemption  for 
post-closure  activities  in  section  B.I. 
above. 

2.  Responsibility  and  Timing 
(Proposed  §  124.32(a)  and  (b)).  The 
proposed  rule  directed  the  permitting 
agency  to  give  the  notice  "within  a 
reasonable  period  of  time  after  the 
application  is  received  by  the  Director." 
llie  proposed  rule  also  listed  the 
information  that  must  go  in  the  notice. 

Synopsis  of  Major  Comments  on 
Proposed  §  124.32(a)  and  (b).  Many  of 
the  commenters  provided  suggestions 
on  who  should  be  responsible  for  the 
notice  at  application  submittal.  The 
majority  of  tiiese  commenters  supported 
EPA's  proposal,  agreeing  that  the 
Director  should  issue  the  notice.  A  few 
commenters  expressed  concern  over  the 


timing  of  the  notice.  They  suggested  that 
EPA  rewrite  the  rule  to  require  the 
Director  to  issue  the  notice  within  30 
days  of  application  submittal. 

EPA's  Kesponse  to  Conunenters. 
These  provirions  have  not  changed  firom 
the  proposed  rule  to  the  final  nue.  EPA 
maintains  its  position  that  the 
permitting  agency  should  be  responsible 
for  provicUng  the  public  notice  at 
application  submittal.  Providing  the 
nodce  will  demonstrate  cleerly  that  the 

Cnitting  agency's  role  in  the  process 
begun. 
We  anticipate  that  the  pennitting 
agencies  will  issue  timely  notices  and, 
thus,  we  have  decided  not  to  {xeacribe 
a  time  frame  for  agency  issuance  of  the 
notice  at  permit  application. 

D.  Juftumation  Repository 

1.  AppUcabilityAJse/Responsibility 
(Proposed  §§  124.33(a)  and  270.30(m)). 
EPA  propoeed  to  give  the  Director  the 
authority  to  require  the  facility  to 
establish  and  nmintain  an  infumation 
repodtory  during  the  pennitting  process 
(§  124.33(a))  or  during  the  life  of  a 
pennit  (§  270.30(m)).  The  purpose  of  the 
repodtory,  as  propoeed,  was  to  make 
inrarmation  available  to  the  public 
during  llie  pennit  issuance  process  and 
during  the  life  of  a  permit 

SyiKipsis  of  Comments  on  Proposed 
§§  124.33(a)  and  270.30(m).  A  number 
of  the  comments  asked  EPA  for 
exemptions  from  the  rroository 
"requirement,"  especially  for  boilers 
and  industrial  furnaces  (BIFs)  and 
federal  facilities  that  must  fidfill  similar 
standards  under  other  rules.  Maity 
commenters  asked  for  flexibility, 
suggesting  that  EPA  allow  the  Director 
to  decide  when  to  require  a  repository. 
Some  commenters  suggested  that  the 
Director  use  this  authority  only  in  cases 
where  the  community  shows  true  need 
or  public  interest  when  the  facility  is 
hi^.  Making  a  contrary  point,  a  group 
of  commenters  argued  that  the 
repository  should  be  mandatory  for  all 
fedlities.  Another  group  of  commenters 
insisted  that  the  permitting  agency 
should  be  respoiuible  for  the  repository, 
or  at  least  split  the  responsibility  with 
the  fecility. 

EPA's  Response  to  Commenters.  In 
the  final  rule,  EPA  has  rewritten 
§§  124.33(a)  and  270.30(m)  to  better 
reflect  otu-  original  intent  in  proposing 
the  infonnation  repository  requirement. 
Our  intent  was  for  permitting  agencies 
to  use  the  information  repository 
requirement  sparingly.  We  anticipate 
that  the  Director  will  require  such  a 
repository  only  in  special  cases  where  a 
significant  amount  of  public  concern 
-  has  surfeced  or  where  the  community 
has  unique  information  needs. 


Many  commenters  suggested 
exemptions  from  the  "information 
repository  requirement"  However,  the 
informaticm  repository  is  not  a 
requirement  thiat  applies  to  a  pre- 
determined group  of  fedlities.  Instead, 
the  information  repository  is  a  public 
involvement  tool  tiiat  today's  rule 
makes  available  to  permitting  agendes 
for  use  on  a  case-by-case  basis. 
Accordingly,  there  is  no  need  for 
exemptions  from  §§  124.33  or 
270.30(m). 

Some  of  the  confusion  over  this 
section  may  be  the  result  of  the  language 
in  the  proposed  rule.  We  have  rewrad^ 
§§  124.33  and  270.30(m)  in  the  final  rule 
to  make  clear  that  the  Director  shaU 
assess  a  variety  of  factors,  including  the 
status  of  existing  repositories  and  the 
conununity's  proximity  to  a  copy  of  the 
administrative  record,  when  considering 
whether  or  not  to  require  a  repository  at 
any  facility.  So,  for  instance,  if  the 
Director  determines  that  public  interest 
warrants  a  repository  at  hypothetical 
Facility  X,  but  finds  that  a  BIF 
repository  already  existing  at  the  facility 
is  responsive  to  the  public  interest,  then 
the  IMredor  may  determine  that  the 
faciUty  has  no  need  for  a  repository 
under  §§  124.33  or  270.30(m).  Or,  if  the 
existing  repository  does  not  completely 
satisfy  the  need  that  the  Diredor 
identified,  then  the  Diredor  may  spedfy 
additional  steps  that  the  facility  must 
take  to  make  the  repository  meet  the 
public  need.  At  Facility  X,  for  instance, 
the  Diredor  may  require  the  fecility  to 
make  available  more  information  on  the 
general  permitting  standards,  or  on  the 
permit  application  and  technical 
standards  for  the  other  units  on  site, 
aside  from  the  BIF  unit.  The  fadlity 
could  then  add  this  information  to  the 
existing  repository  if  the  repository 
meets  &e  requirements  of  §§  124.33  or 
270.30(m). 

2.  Contents  (Proposed  §  124.33(b)  and 
(e)).  The  proposed  rule  langiiage 
required  the  repository  to  contain  all 
"dociunents,  reports,  data,  and  other 
information  deemed  sufficient  by  the 
Diredor  for  public  understanding,"  as 
well  as  information  on  public  ' 
involvement^activities  and  how  to  get 
on  the  facility  mailing  list. 

Synopsis  of  the  Ma)or  Comments  on 
Proposed  §  124.33(b)  and  (e).  A  number 
of  commenters  recommended  s[>edfic 
dociunents  and  t)rpes  of  documents 
(e.g.,  the  pennit  application,  all  relevant 
fed  sheets)  that  0>A  shoidd  require  in 
the  information  repository  provisions. 
Some  conunenters  insisted  that  the 
content  requirements  in  the  proposed 
rule  were  too  vague.  Other  commenters 
thought  that  EPA  should  haaa.  certain 
materials  (e.g.,  public  relations 


literature)  fiom  the  information 
reposilpiy. 

EPA's  Kesponse  to  Commenters.  We 
have  changed  the  repository  content 
requirements  in  the  final  nde.  The  new 
provision  requires  the  repository  to  hold 
"all  doctunents,  reports,  data,  and 
information  deemed  necessary  by  the 
Diredor  to  fuffill  the  purposes  for  which 
the  repository  is  established."  We  have 
tried  to  be  as  flexible  as  possible  in  this 
section  since  the  permitting  agency 
could  require  a  fecihty  to  establish  a 
repository  at  any  stage  during  any 
permit  process  or  for  any  time  during 
the  life  of  the  fecility.  Moreover,  the 
requirement  to  establish  a  repository 
will  be  imposed  by  the  Diredor  on  a 
case-by-case  basis;  after  taking  into 
account  the  site-specific  fadors  in  each 
case,  the  Diredor  will  dedde  what 
materials  are  appropriate  for  the 
repository. 

The  filial  rule  gives  the  Diredor  the 
authority  to  limit  the  contents  of  the    . 
repository.  While  the  rule  creates  no 
outright  bans  on  materials,  EPA 
antidpates  that  the  Diredor  will  use  his 
or  her  discretion  to  ensure  that 
repository  materials  are  relevant  to 
permittiiig  activities  and  to  prevent 
parties  from  placing  inappropriate 
materials  in  die  repository.  We 
encourage  permitting  agendes.  in  the 
spirit  of  equitable  public  partidpation 
and  access  to  information,  to  consult  the 
public  regarding  what  materials  would 
be  most  useful  to  monbers  of  the 
surrounding  community. 

3.  Location  (Proposed  §  124.33(c)). 
The  proposed  rule  stated  that  the 
facility  should  choose  the  location  for 
the  repository  in  a  place  with  suitable 
pubUc  access.  If  the  Diredor  opposed 
the  site,  then  the  Diredor  could  choose 
a  more  appropriate  location.  The 
proposed  rule  also  required  the 
repository  to  be  open  during  reasonable 
hours  and  to  give  the  public  access  to 
photocopy  service  (or  an  alternative 
means  for  people  to  obtain  copies). 

Synopsis  of  Public  Comments  on 
§  124.33(c).  Several  commenters 
expressed  concern  over  the  geographic 
location  of  the  repository.  Other 
commenters  asked  that  EPA  rewrite  the 
rule  to  allow  for  on-site  repositories. 

EPA's  Response  to  Commenters.  EPA 
has  tried  to  be  flexible  in  revising  the 
final  rule.  While  we  exped  that  the 
Diredor  will  only  infrequently  require  a 
repository,  we  anticipate  that  those 
situations  will  all  be  different.  For  this 
reason,  we  have  avoided  writing  narrow 
prescriptions  for  the  location  of  the 
repository.  Instead,  §  124.33(d)  of  the 
final  rule  retains  the  provision  allowing 
the  fecihty  to  choose  the  location.  We 
encourage  facilities,  in  the  spirit  of 
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equitable  public  patticipation  and 
access  to  infonnation.  to  involva^he 
puUic  whan  suggesting  a  location  for 
the  repository,  ^e  Director  has  the 
discietioo  to  choo8#  a  more  suitable 
lecatioo  if  he  or  sh^  finds  that  the  one 
chosen  by  the  bcili^  is  unsuitable 
based  on  access,  location,  hours  of 
availability,  or  othepr  relevant  criteria. 
The  Director  should  exercise  this 
authority  sparingly}  we  are  anticipating 
that,  in  the  great  m^iity  of  cases,  the 
facility  will  choose  la  suitable  location. 
EPA  encourages  fnoilities  to  establish 
repositories  o£r-sitei(i.e.,  within  the 
comoHfflity  where  ^  facility  is  located) 
whenevnr  an  off-siti  r^>ositoiy  is 
feasible  and  would  Ibe  more  readily 
accessible  to  the  piiblic.  Today's  rule 
does  not,  however,  |neclude  the  use  of 
on-site  repositoriesi 

4.  Timing  and  Deration  (Proposed 
$  124.33(f)).  Hie  prtposed  rule  required 
the  iMility  to  ma1n<ain  and  update  the 
repositaiy  lor  a  timp  pexied  determined 
by  the  Director.  Thf  popoeal  also  stated 
that  the  Director  caiald  require  the 
repository  at  any  time  during  the 
application  process  for  a  RCXA  permit 
or  during  the  activi  life  of  a  fadiity. 

Synopsis  of  the  Majcff  Comments  on 
Proposed  S  124.33(1).  The  commoitas 
submitted  a  varieQX  of  comments 
CTnfflTH^*^  the  HT'M"g  and  duration  of 
the  repository.  Some  commenters 
thou^  that  permitting- agoudes  need 
fleocttiility  in  applying  the  r^xMitory 
requirement  Otne^  thought  that  EPA 
should  require  the  repoeitcvy  to  open 
and  close  at  spedflc  points  daring  the 
pennitting  process,  One  group  of 
commentera  insisted  that  EPA  include  a 
provision  in  the  rule  to  allow  for 
automatic  closiue  9f  the  repository  once 
the  pennit  is  issued,  denied,  or 
appealed. 

EPA's  Response  to  Conunenters.  In 
the  Cboal  rule,  EPA  clarifies  its  intent 
that  the  Director  have  the  discretion  to 
apply  the  repositoQr  requirement  at  any 
time  dtuing  the  p^nitting  process  or 
the  Ufa  of  a  facilityt.  Given  that  it  is 
within  the  Director's  discretion  whether 
to  establish  a  repository  at  all,  we 
believe  that  it  vmvld  be  inappropriate  to 
prescribe  specific  timing  and  duraticm 
requirements  that  are  triggered  by  the 
creatian  of  a  repository;  rather,  the 
Director  should  decide  on  questions  of 
timing  and  duratiim  on  a  case-by-case 
basis.  The  final  rule  continues  the 
proposed  rule's  prpvision  that  the 
Director  detomina  the  duration  of  the 
repositaiy.  The  fiqal  rule  provides  that 
the  Director  can  clfMe  the  repository, 
based  on  the  same;  standards  (found  in 
paragraph  (a))  thati  the  Director  uses 
when  aseessing  the  need  fca  a 
repository. 


E.  Trial  Bum  Notices 

1.  Notice  of  the  Trial  Bum  for 
Permitted  CombustiOD  Facilities 
(Proposed  §§  270.62(b)f6)  and 
270.66(d)(3))' Permits  for  new 
hazardous  waste  combustion  facilities 
must  include  a  plan,  approved  by  the 
permitting  agency  as  part  of  the  permit, 
that  describm  how  the  facility  vkU 
conduct  the  trial  bum.  However, 
because  construction  of  a  new  facility 
may  take  a  considnable  period  of  time, 
the  trial  bum  itself  might  not  take  place 
until  several  years  after  pennit  issuance. 
The  proposed  rule  required  the 
pomitting  agency  to  give  public  notice 
of  the  impending  trial  bum  for 
permitted  incinerators  and  BIPs.  Under 
the  i»oposed  rule,  the  permitting  agency 
wotdd  send  a  notice  to  the  fiadl^ 
mailing  Ust  and  appropriate  units  of 
State  and  local  governments  announcing 
the  scheduled  commencement  and 
completion  dates  fi3r  the  trial  bum.  The 
notice  would  also  provide  the  public 
with  contact  information  at  the 
permitting  agency  and  the  facility  and  a 
location  where  membras  of  the  public 
could  review  the  approved  trial  bum 
plan.  The  proposal  required  the 
permitting  agency  to  mail  the  notice 
within  a  reasonable  time  period  prior  to 
the  trial  bum. 

Synopsis  of  the  Major  Comments  on  . 
Proposed  S§  270.62(b)(6)  and 
270.66(d)(3).  We  received  both  positive 
and  negative  comments  on  the  proposed 
notice  of  trial  bum  for  permitted 
combusti(m  facilities.  'The  supporten 
noted  the  importance  of  informing  the 
public  of  the  anticipated  time  period  for 
ccmducting  the  bum,  because  a 
significant  amoimt  of  time  may  elapse 
between  issuing  the  permit  and 
conductinfi  the  trial  bum. 

Those  wno  opposed  the  trial  bum 
notice  asked  what  benefit  would  accrue 
from  public  notice  of  an  impending, 
schecmled  trial  bum  for  a  new 
(permitted)  facility.  One  commenter 
asked  EPA  to  discuss  the  purpose  for 
requiring  this  notice  from  a  new  facility, 
considering  that  the  schedule  is  set  out 
in  the  permit  and  the  trial  bum  plan  is 
already  open  for  public  anpment  as  part 
of  the  dr^  permit  Some  commenters 
thought  that  the  other  permitting  events 
already  provide  sufficient  opportunity 
for  public  comment.  Other  commenters 
opposed  the  requirement  that  the 
permitting  agency  give  the  trial  bum 
notice,  claiming  that  delays  would 
ensue  when  the  agency  could  not 
publish  the  notice  on  time. 

EPA's  Response  to  Commenters.  EPA 
has  decided  to  finalize  the  trial  bum 
notice  provisions  for  permitted  facilities 
as  proposed.  The  Agency  agrees  Mrith 


the  commentera  who  noted  the 
importance  of  keeping  the  community 
up  to  date  on  permitting  activities  at  the 
facility.  Several  ye^ra  may  pass  betwem 
the  approval  of  me  trial  mirn  plan  and 
the  acmal  date  of  the  trial  bum.  During 
the  intervening  time,  the  public  may  not 
necessarily  remain  up  to  date  on       '; 
activities  at  the  facility.  The  trial  bum 
is  a  significant  step  in  the  process  of  a 
combustor  moving  toward  full 
operation;  experience  has  shown  that 
the  public  is  often  interested  in  knowing 
when  the  bum  will  occur  so  that      -..•. 
citizens  can  review  the  trial  bum 
results.  Thus,  we  remain  committed  to 
giving  notice  of  the  impending  trial 
Inim  at  permitted  facilities. 

Tlie  nnal  rule  requires  the  permitting 
agency  to  send  the  notice  to  the  facility 
mailing  list.  While  we  do  not  specify  a 
time  period  during  which  the  permitting 
agency  should  send  out  the  notice,  we 
antifdpate  that  pennitting  agencies  will 
typiculy  notify  the  public  at  least  30 
days  before  the  trial  bum. 

Tbe  final  rule  does  not  provide  Cor  a 
comment  period  after  the  permitting 
agency  gives  notice  of  the  trial  bum 
dates.  A  number  of  commentos  asked 
EPA  what  the  purpose  of  sudi  a  notice 
would  be.  if  not  to  op«i  a  comment 
poiod.  Other  commentera  asked  the  '  ■ 
Agmcy  to  make  clear  whether  or  not  the 
nde  would  require  a  comment  period 
during  the  trial  bum  stage.  EPA  decided 
that  a  comment  period  during  the  trial 
bum  phase  would  not  be  necessary  or 
appropriate.  The  puhUc  has  already  had 
the  opportuitity  to  be  involved  with, 
and  comment  on,  the  trial  bum  plan 
during  the.  draft  permit  stage.  Our  intent 
in  providing  for  the  notice  at  this  stage 
is  to  make  the  public  aware  of  an 
impending  trial  bum.  The  notice  will 
serve  as  an  update,  rather  than  the 
opening  of  a  comment  period. 

Finally,  EPA  has  clarified  in 
§§  270.62(b)(6)  and  270.66(d)(3)  titat  a 
new  hazardous  waste  combustion 
facility  applying  for  a  permit  may  not 
commence  its  trial  bum  imtil  after  the 
permitting  agency  has  issued  the 
required  notice.  It  was  clear  bom  the 
proposal  that  we  intended  fw  the 
permitting  agency  to  issue  the  notice 
before  the  trial  bum.  However,  the 
proposed  rule  language  did  not 
explidtiy  state  the  obvious  corollary, 
which  was  that  the  facility  may  not 
commence  the  trial  Inim  until  after  the 
notice. 

EPA  does  not  believe  that  the  notice 
requirement  established  by  today's  rule 
will  delay  trial  bums.  The  notice 
requirement  is  straightiorward  and  easy 
to  implement:  we  do  not  anticipate  that 
permitting  agencies  will  fail  to  issue  the 
required  notices  in  a  timely  fashion. 


Because  the  notice  is  purely 
infonnatimal,  EPA  will  be  flexible  in 
interpreting  the  requirement  that  the 
notice  be  ooailed  a  reasonable  time 
before  the  OHnmencement  of  the  trial 
bum.  Ideally,  the  Agency  anticipates 
that  permitting  agencies  will  mail  the 
notice  at  least  thfrty  days  before  the  trial 
bum.  However,  as  long  as  the  notice  is 
mailed  suffidentiy  in  advance  of  the 
scheduled  trial  biim  so  that  the 
recipients  would  be  expected  to  receive 
the  notice  prior  to  the  commencement 
date,  EPA  would  consider  the  notice 
timely. 

It  is  EPA's  intent  that  the  trial  bum 
notice  requirements  in  $$  270.62(b)(6) 
and  270.66(d)(3)  apply  only  to  initial 
trial  bums,  and  not  to  subMOuent  trial 
bums  that  may  be  conducted  as  part  of 
the  pemiit  modification  procedures. 
EPA  believes  that  the  trial  bum  notices 
required  by  today's  rule  are  not 
necessary  in  these  latter  drcumstanoes, 
since  the  amoimt  of  time  between 
modification  approval  and  the 
subsequent  trial  bum  is  typically  much 
shorter  than  the  amount  of  time  that 
may  eli^Me  between  permit  issuance 
and  the  initial  trial  bum.  Moreover,  the 
modification  procedures  in  §  270.42 
indude  provisions  for  involving  the 
public  throughout  the  modific^on 
submittal  and  approval  process  (e.g., 
through  notices  or  public  meetings).  Of 
coiuse,  if  there  are  substantial 
imforeseen  delays  between  the  approval 
of  the  modification  request  and  the  trial 
bum,  EPA  suggests  that  the  permitting 
agency  issue  a  notice  in  accordance 
with  me  procedures  set  forth  in  today's 
rule. 

2.  Notice  of  Planned  Trial  Bum  Plan 
Approval  for  Interim  Status  Combustion 
Facilities  (Proposed  §  270.74(b)  and 
(c)(3)).  Triial  bums  at  interim  status 
facilities  generally  take  place  before 
permit  issuance  so  that  the  permitting 
agency  can  set  operating  conditions  in 
the  pennit  based  on  the  results  of  the 
trial  Inun.  The  proposed  rule  required 
the  pennitting  agency  to  give  public 
notice  of  the  tentative  approval  of  a  trial 
bum  plan  for  interim  status  incinerators 
and  BIFs.  The  notice  requirements  are 
the  same  as  those  proposed  for 
permitted  indneratora  and  BIFs,  except 
for  an  additional  provision  that  the 
notice  contain  a  schedule  of  activities 
that  are  required  prior  to  permit 
issuance,  including  the  permitting 
agency's  antidpated  schedide  for  trial 
bum  plan  approval  and  the  actual  trial 
bum. 

Synopsis  of  Major  Comments  on 
§  270.74(b)  and  (c)(3).  Many  of  the 
comments  described  in  section  E.I. 
above  with  regard  to  the  trial  bum 
notice  for  penmtted  indneratora  and 


BIFs  also  are  relevant  to  the  trial  bum 
notice  for  interim  status  indneratora 
and  BIFs  (e.g.,  comments  on  the  timing 
of  the  notice).  A  number  of  commentera 
raised  the  issue  of  a  comment  period  on 
the  trial  bum  plan  for  interim  status 
fadlities.  A  Saw  commentera  supported 
the  idea,  some  opposed  it,  and  several 
more  asked  EPA  to  clarify  whether  or 
not  we  would  require  a  comment  period 
on  the  tentatively  approved  trial  bum 
plan.  One  commenter  noted  that  this 
additional  information  was  critical  for 
interim  status  facilities  where  the  public 
has  not  yet  had  an  opportunity  for 
involvement 

EPA's  Response  to  Commentera.  EPA 
has  dedded  to  finalize  the  provisions 
for  interim  status  facilities  with  two 
slight  changes  from  the  proposal.  First, 
the  final  rule  provides  for  notice  of  the 
Director's  intention  to  approve  a  trial 
bum  plan,  rather  than  his  or  her 
"tentative  approval."  In  response  to 
commenter  concerns  that  the  notice 
could  be  an  extra  time-consuming  step 
in  the  process,  EPA  has  changed  the 
language  to  better  rafled  its  intent  that 
the  notice  occun  in  the  final  stages  of 
review,  rather  than  being  a  separate  step 
fbllowtiis  completion  of  review. 

Second,  we  proposed  to  place  the 
notice  requirements  in  a  newly  created 
§  270.74,  which  contained  interim  status 
combustion  permitting  requirements. 
However,  since  EPA  is  not  finalizing  the 
combustion  jpermitting  sections  of  the 
proposed  rule  at  this  tbne,  we  have 
integrated  the  notice  requirements  with 
the  regulations  for  the  pennitting  of 
interim  status  comlmstion  fadlities,  i.e., 
§  270.62(d)  for  indneratora  and 
§  270.66(g)  for  BIFs. 

Although  the  Agency  has  not  changed 
the  trial  bum  plan  notice  requirements 
for  interim  status  combuston  in  the 
final  rule,  the  requirements  are  in  a 
diSerent  fonnat  than  in  the  proposal. 
Firat,  the  notice  requirements  are  now 
located  in  the  centera  of  the  paragraphs 
(§  270.62(d)  for  indneratora  and 
§  270.66(g)  for  BIFs)  along  with  other 
permitting  requirements.  Since  the 
notice  contents  for  interim  status 
fadlities  differ  from  the  contents  for 
permitted  facilities  with  regard  to 
announcing  planned  approval  of  the 
trial  bum  plan,  we  are  amending 
§§  270.62(d)  and  270.66(g)  to  list  the 
specific  information  that  the  permitting 
agency  must  include  in  the  notices  for 
interim  status  combustore.  Second,  we 
do  not  list  the  timing  and  distribution 
requiremmts  for  the  notice  for  interim 
status  fadlities,  as  we  did  in  the 
proposed  rule.  Instead,  each  of  these 
paragraphs  refere  the  reader  to  another 
paragraph  (§  27D.62(b)  and  §  270.66(d), 
respectively)  that  covera  the  notice  of 


the  trial  bum  for  permitted  fadlities. 
For  instance,  §  270.62(d)  states  that  the 
agency  shall  issue  the  notice  "in 
accordance  with  the  timing  and 
distribution  requirements  of  (b)(6)  of 
this  section."  The  requirements  in  (b)(6) 
are  the  new  notice  requirements  that  we 
are  isstiing  today  for  permitted 
comlmstion  fadlities  (see  section  E.I. 
above).  In  following  the  standards  in 
(b)(6),  the  pennitting  agency  will  send 
the  notice  to  the  fadlity  mailing  list  and 
the  appropriate  imits  of  State  and  local 
government  within  a  reasonable  period 
of  time  before  fhe  trial  biim.  Section 
270.66(g)  taiaM  the  same  approach  for 
BIFs  by  referring  to  paragraph  (d)  of  that 
section. 

For  permitted  combustion  fadlities, 
EPA  has  clarilied  in  §§  270.62(b)(6)  and 
270.66(d)(3)  that  a  fadlity  applying  for 
a  permit  may  not  commence  its  trial 
bum  until  after  the  permitting  agency 
has  issued  the  required  notice.  Q*A 
does  not  believe  mat  comp>arable 
clarifying  language  is  necessary  in 
§§  270.62(d)  or  270.66(g)  for  the  notice 
of  planned  approval  of  a  trial  bum  plan 
for  an  interim  statiis  facility.  EPA 
behaves  it  is  clear  under  these 
provisions  that  the  permitting  agency 
wiU  not  approve  a  plan  and, 
consequently,  the  fadlity  cannot 
commence  its  trial  bum,  until  issuance 
of  the  reouired  notice. 

The  roie  of  the  notice  for  interim 
status  BIFs  and  indneratora  is  much  the 
same  as  the  notice  for  permitted 
facilities,  i.e.,  to  keep  the  public 
informed  throughout  the  trial  bum 
stage.  The  final  rule  does  not  require  a 
comment  period  after  the  p>emiitting 
agency  gives  notice  of  the  planned 
approval  of  the  trial  bum  plan  and  the 
trial  bum  dates  fcv  interim  status 
fadlities.  The  trial  bum  notice,  like  the 
other  notices  required  by  this  rule,  is 
primarily  intended  to  keep  the 
community  informed  while  not  slowing 
down  the  permitting  process.  Since 
interim  status  fadlities  are  already 
operating,  and  continue  to  operate  while 
the  pennitting  agency  evaluates  the 
permit  application,  EPA  does  not 
beUeve  it  would  generally  be  in  the 
public  interest  to  delay  the  evaluation 
process  in  order  to  provide  a  formal 
response  to  comments  on  the  trial  bum 
plan.  However,  if  membera  of  the  public 
submit  significant  information  or  views 
relating  to  the  trial  bum  plan,  the 
Director  should  consider  this 
information,  and  may  choose  to  respond 
in  writing  at  the  time  of  plan  approval. 
In  addition,  a  fonnal  conunent  period 
will,  of  course,  still  take  place  after  draft 
permit  issuance. 

EPA  believes  that  the  final  rule  strikes 
the  appropriate  balance  between  public 
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involvuQMit  and  theeffidency  of  the 
pemitting  pzooe«s.rrhe  notice  alerts  the 
public  of  tlM  impending  trial  bum.  and 
of  the  oppcHtunity  tp  rSview  the  trial 
bum  plan.  Since  EI^  is  not  yet 
finalizing  the  other  ievisions  to 
combustian  pennitllng  (vocedures 
proposed  in  §  270.7)1,  trial  bum  plans 
for  interim  status  c^ndiustors  may  not 
always  be  available|ft>r  review  with  the 
rest  of  the  applicatifm.  Through  today's 
notice  requirement,  the  public  will  still 
have  an  opportunitv  to  stay  informed 
and  to  ra^dew  the  p]an  before  the 
IMrector  approves  i(. 

EPA  is  ciimntly  Considering  and 
addrsasing  the  comlnraits  it  received  on 
the  revised  combustion  permitting 
procedures.  If  thoeei  procedures  are 
finalized  and  go  into  ^act  as  proposed, 
including  the  provision  requiring 
facilities  to  siibmit|rial  biun  plans  %vith 
pemiit  appUcationa^  the  public  will 
have  the  o{^K>ituni^  to  review  and 
submit  opioions  or  suggestions  on  the 
proposed  trial  bumiplan  at  any  time 
after  the  facility  sulpiits  the  application. 
At  that  time,  EPA  vjill  have  the 
opportunity  to  conaidar  any  such 
submissions  in  the  process  of  reviewing 
the  plan.  Accndingly,  tPA  is  not 
requiring  a  comment  period  for  the 
planned  trial  bum  flan  ^proval  in  this 
rule,  since  such  a  requirement  could 
likely  be  rendered  unnecessary  in  the 
future. 

V.SUteAatiiactty 

A.  Applicability  of  Today's  Rule  in 
Authorized  States  I 

The  overall  efisct  of  today's  final  rule 
is  to  increase  the  stringency  of  the 
RCRA  perautting  process.  Therefore, 
States  that  are  authorized  to  administer 
and  enforce  the  RCRA  program  in  lieu 
of  EPA  under  section  3006  of  RCRA  are 
required  to  modify  their  programs  by 
adopting  equivakmt  requirements  if 
necessary  (see  §  271.21(e)).  States  must 
submit  their  proposed  program 
modifications  to  EPA  for  approval 
according  to  the  sdkedules  set  forth  in 
section  V.B.  below., 

EPA  is  promulgating  today's  rule 
pursuant  to  statutofy  authority  that 
existed  prior  to  thejHazardous  and  Solid 
Waste  Amendment^  (HSWA)  of  1984. 
As  we  explained  iq  mcne  detail  in  the 
proposed  rule  (59  fR  28703-04).  EPA 
will  implement  §§  124.31  (the  pre- 
application  meeting),  124.32  (the  notice 
at  application  subimttal),  and  124.33 
(the  informaticm  repository)  of  this  rule 
in  authorized  States  only  when  EPA  is 
processing  permit  Applications  for 
hazardous  waste  n^anagement  units  over 
which  it  has  the  ba|tic  permit  issuance 
authority  (e.g.,  BIFi  in  States  not  yet 


authorized  to  issue  BIF  permits).  EPA 
has  added  language  to  §$  124.31(a). 
124.32(a).  and  124.33(a)  of  the  final  rule 
to  clarify  that  EPA  will  implemoit  these 
sections  only  for  such  applications.  Foi 
all  other  permit  applications  in 
authorized  States,  the  requirements  of 
these  sections  will  not  take  effect  until 
the  States  adopt  and  become  authorized 
-for  this  rule.2 

Under  this  approach,  EPA  will  be 
implementing  S§  124.31, 124.32.  and 
124.33  only  where  it  is  the  basic 
permitting  authority  for  the  unit  EPA 
will,  of  course,  implement  these 
sections  in  non-authorized  States.  EPA 
will  also  implement  these  secdons  in 
authorized  States  when  the  permit 
application  in  question  contains  one  or 
more  hazardous  waste  management 
imits  for  which  the  State  is  not 
authorized  to  issue  RCRA  permits  and. 
thus,  EPA  has  basic  permit  issuance 
authority.  For  example,  EPA  will 
implement  today's  mle  when  processing 
an  application  that  includes  a  BIF  if  the 
State  is  not  authorized  to  issue  BIF 
pemiits.  The  facility  with  the  BIF  unit 
will  be  subject  to  aU  the  applicable 
requirements  in  today's  rule. 

However,  if  the  State  is  authorized  to 
issue  RCRA  permits  for  all  of  the 
hazardous  waste  management  units  in 
an  application,  then  EPA  will  not 
implsment  the  requirements  in 
§§  124.31. 124.32.  and  124.33.  EPA  will 
not  implement  those  provisions  in  such 
a  case,  even  though  Q'A  may  retain 
authority  to  issue  a  HSWA  "rider" 
relating  to  the  units  in  the  application 
(e.g.,  authority  to  control  air  emissions 
from  certain  units  under  40  CFR  Part 
264  Subparts  AA,  BB,  and  CQ.  or 
relating  to  the  facility  as  a  whole  (e.g., 
corrective  action  authority  under  40 
CFR  §264.101).  For  example.  EPA  will 
not  implement  §§  124.31. 124.32.  and 
124.33  when  processing  the  copective 
action  portion  of  a  tank  storage  permit 
application  in  an  authorized  State. 

The  Agency  believes  that  this 
arrangement  best  implements  the  intent 


'  EPA  U  not  including  similar  limiting  language, 
like  the  language  in  SS  124.31. 124.32.  and  124.33, 
in  the  other  pirovisions  ol  today's  rule.  With  respect 
to  §  270.14,  the  lequiiement  to  submit  the  summary 
of  the  pre-appUcation  meeting  with  the  Part  B 
permit  application  expressly  references  $  124.31. 
Accordingly,  where  the  regulations  do  not  require 
a  meeting,  it  is  clear  that  the  applicant  doea  not 
need  to  provide  a  meeting  summary.  With  reapact 
to  the  information  rapoaitory  requirement  of 
S  270.30(m),  EPA  will  follow  the  general  prindjples 
applicabte  to  the  inclusion  of  the  $  270.30 
"boilerplate"  provisions  in  HSWA  portions  of 
RCRA  pwmits  (see,  e.g..  In  n  General  Moton  Corp., 
RCRA  Appeal  Nos.  90-24.  90-25.  at  23  (EAB  Nov. 
6, 1992)].  Finally,  §§  270.62  and  270.66  apply  only 
where  EPA  has  permit  issuance  authority  over 
incinerators  and  BIFs,  respectively,  so  there  is  no 
need  to  limit  the  applicability  of  the  specific 
requirements  added  to  these  sections  today. 


of  today's  rule.  EPA  designed  the  pre- 
application  meeting,  the  notice  at 
application  submittal,  and  repository 
requirements  to  enhance 
communication  and  understaiuling 
between  the  ptdtUc.  the  facility  ownos 
and  operators,  and  the  permitting 
agency.  These  requirements  will  fostw  a 
dialogue  between  facilities  and 
communities  with  a  focus  on 
fundamental  permitting  issues.  EPA 
believes  that  these  interactions  are 
properly  part  of  the  application  process 
for  the  basic  permit  to  conduct 
hazardous  waste  management 
operations,  and  not  part  of  the  process 
to  evaluate  and  issue  additional 
conditions  through  a  HSWA  rider. 
Accordingly,  and  consistent  with  the 
proposal,  we  have  expUdtly  tied  these 
requirements  to  the  basic  permit 
issuance  authority  for  hazardous  waste 
management  units. 

For  most  units  in  most  States,  the 
basic  permit  issuance  authority  rests 
with  the  SUte.  Accordingly,  EPA 
strongly  urges  authorized  States  to 
adopt  this  mle  in  an  expeditious 
manner.  Specifically,  EPA  encourages 
States  that  have  not  yet  adopted  the  BIF 
rule  to  adopt  the  new  public 
participation  procedures  concurrently 
with  their  BIF  rules,  rather  than 
defsrring  adoption  to  the  somewhat 
later  deadline  tliat  applies  to  today's 
rule. 

In  adopting  today's  rule,  authorized 
States  should  not  include  in  their 
approved  regulations  the  limiting 
language  added  to  the  final  applicability 
sections  of  §§  124.31. 124.32  and 
124.33.  This  language  includes  both  the 
limitation  of  the  sections'  applicability 
to  "all  applications  seeking  RCRA 
permits  for  hazardous  waste 
management  units  over  which  EPA  has 
permit  issuance  authority"  and  the 
definition  of  the  phrase  "hazardous 
waste  management  tmits  over  which 
EPA  has  pennit  issuance  authority." 
Obviously,  the  reference  to  EPA  would 
be  inappropriate  in  a  State  rule. 
Moreover,  evea  if  the  State  changed  the 
language  to  refer  to  the  State 
environmental  agency,  the  provision 
woiUd  be  unnecessary  because 
authorized  States  process  RCRA  permit 
applications  and  administer  RCRA 
pemiils  only  at  facilities  with  tmits  over 
which  they  have  permit  issuance 
authority.  Accorthngly,  EPA 
recommends  that  States  not  include  in 
their  regulations  limiting  language 
similar  to  that  in  today's  final 
rulemaking. 


B.  Schedules  and  Requirements  for 
Authorization 

40  CFR  271.21(e)  requires  States  with 
final  authorization  to  modify  their 
programs  to  reflect  faderal  program 
changes  and  submit  the  modifications  to 
EPA  for  approval.  The  deadlines  for 
State  momfications  are  set  out  in 
§  271.21(e)(2)  and  depend  upon  the  date 
of  promulgation  of  final  rules  by  EPA. 
Thus,  because  EPA  has  promulgated 
today's  rule  before  Jime  30, 1996.  States 
must  modify  their  programs,  if 
necessary,  to  adopt  this  rule  before  July 
1, 1997  (or  July  1. 1998  if  a  State 
statutoiy  change  is  needed).  States  then 
must  siumit  these  program 
modifications  to  EPA  according  to  the 
schedules  in  §271.21(e)(4).  Once  EPA 
approves  the  modifications,  the  State 
requirements  become  RCRA  Subtitle  C 
remiimnents. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  we  are 
proposing  today.  EPA  has  not  assessed 
these  State  regulations  against  the  final 
faderal  rsgukdons  to  detemdne 
whedier  &ey  meet  the  tests  for 
authorization.  Thus,  similar  provisions 
of  State  law  are  not  authorized  to 
operate  in  lieu  of  today's  RCRA 
requirements  until  the  State  submits 
than  to  EPA.  who  then  evaluates  them 
against  the  final  EPA  regulations.  Of 
course.  States  may  continue  to 
administer  and  eofbroe  their  existing 
standards  in  the  meantime. 

In  developing  today's  final  rule.  EPA 
constdared  impacts  on  existing  State 
programs.  The  public  partidpatitm 
requirements  may  be  viewed  as 
performance  objectives  the  Agency 
wants  States  to  meet  in  their  own 
authorized  {nrograms.  It  is  not  EPA's 
intent  to  restrict  States  from  conducting 
similar  activities  that  accomplish  the 
same  objectives.  Therefore,  EPA  intends 
to  be  flexible  in  reviewing  State  program 
submissions  and  evaluating  them 
against  the  requirements  !ca 
authcnization. 

VI.  PannitB  Improvsmait  Team 

In  July  1994,  EPA  created  a  group  of 
EPA,  State,  Tribal  and  local  government 
officials  (Pemiits  Improvemoit  Team)  to 
examine  and  propose  improvements  to 
EPA's  permit  programs.  As  part  of  its 
efforts,  the  Permits  Improvement  Team 
is  examining  ways  to  streamline  the 
permitting  process,  exploring  possible 
altematives  to  individual  permits,  and 
evaluatiag  ways  to  enhance  public 
involvonent  in  the  permitting  process. 
The  Team  plans  to  develop 
recommendations  in  each  of  these  areas, 
discuss  them  with  stakeholders,  and 


submit  them  to  Agency  management  for 
consideration. 

The  public  participation  requirements 
that  EPA  is  promulgating  in  today's  rule 
are  appropriate  for  the  RCRA  permitting 
program  as  it  currenUy  exists.  If, 
however,  the  nature  of  the  RCRA 
permitting  program  changes  as  a  residt 
of  the  Permits  Improvement  Team's 
efforts,  thai  the  Agency  may  amend 
these  procediues,  or  develop  additional 
procedures.  For  example,  the  Team  is 
considering  recommending  several 
altematives  to  individual  pmrnits,  such 
as  establishing  general  permits  for 
RCRA  non-commercial  storage  and 
treatment  imits.  The  process  of  issuing 
general  permits  is  very  different  from 
the  current  RCRA  permitting  process; 
thus,  different  approaches  for  involving 
the  pubUc  may  be  appropriate. 


Vn.  Kegolatocy . 
ReqniieuMuts 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735.  October  4, 1993)  the  Agency 
must  determine  whether  s  regulatory 
action  is  "significant"  and,  tharefore, 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  to 
the  requirements  of  the  Executive  Order, 
which  include  assessing  the  costs  and 
benefits  anticipated  as  a  result  of  the 
regulatory  action. 

The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  residt  in  a  rule  that  may:  (1)  have  an 
aimual  effsct  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  mvironment,  pid)lic  health  or 
safety,  or  State,  local,  or  tribal 
govertunents  or  communities:  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  anothn  agency;  (3) 
materially  altw  the  budgetary  impact  of 
entitiements,  grai^,  tiser  fees,  or  loan 
programs  or  the  rights  and  obUgations  of 
rddpients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

The  Agency  has  determined  that  this 
rule  is  not  a  significant  rule  under 
Executive  Order  12866.  Pursuant  to  the 
terms  of  Executive  Order  12866.  this 
section  of  the  preamble  summarizes  the 
potential  economic  impacts  of  the  RCRA 
Expanded  Pubhc  Participation  nde. 

Based  upon  the  economic  impact 
analysis  for  today's  rule,  the  Agency's 
best  estimate  is  that  the  expanded 
public  participation  requirements 


would  result  in  an  incremental  national 
aimual  cost  of  $180,000  to  $500,000. 

A  complete  discussion  of  the 
economic  impact  analy»s  is  available  in 
the  regulatory  docket  for  today's  rule  in 
a  report  entitled  "Economic  Impact 
Analysis  for  the  RCRA  Expanded  Public 
Participation  Ride." 

Cost  Analysis.  Today's  nde  includes 
several  requirements  that  would  result 
in  direct  costs  to  facihties  submitting 
initial  permit  applications  or  submitting 
permit  renewal  applications  that 
propose  a  significant  change  for  facility 
operations  (see  §  124.31).  The  analysis 
estimates  the  costs  to  all  affected 
facilities  of  (1)  preparing  a  public  notice 
annoimdng  the  intention  to  hold  a 
public  meeting;  (2)  disseminating  the 
public  notice  in  a  local  newspaper,  over 
a  broadcast  medium,  and  by  posting  a 
sign;  and  (3)  holding  a  public  meeting 
and  prepuing  a  meeting  siunmary. 

In  addition,  the  rule  ^ves  the  Director 
the  discreticm  to  require  a  fecility  to  set 
up  an  information  repository,  based  on 
the  level  of  public  interest  or  other 
factors.  This  requirement  can  apply 
anywhere  in  the  permitting  process  or  at 
any  time  during  the  active  life  of  a 
feciUty. 

The  total  cost  per  fecility  of  the  above 
requirements  is  approximately  $5,000  to 
$14,000.  Over  the  next  ten  years,  EPA 
estimates  that  between  300  to  450 
facihties  will  incur  these  costs.  The 
resulting  total  national  annual  cost, 
assuming  a  discount  rate  of  7%  is 
estimated  to  be  between  $180,000  to 
$500,000  per  year. 

Summary  of  Benefits.  The  RCRA 
permitting  program  was  developed  to 
protect  hiunan  health  and  the 
environment  fiom  the  risks  posed  by  the 
treatment,  storage,  and  disposal  of 
hazardous  waste.  By  improving  and 
clarifying  the  permitting  process, 
today's  nile  produces  environmental 
benefits  that  result  from  a  more  efficient 
permitting  process.  The  following  is  an 
explanation  of  how  each  of  the 

C visions  of  today's  nde  provides 
efits. 
The  main  benefit  of  the  expanded 
public  participation  requirements  of 
today's  nde  is  to  provide  earlim- 
opportunities  for  public  involvement 
and  expand  public  access  to  information 
throughout  the  permitting  process  and 
the  operational  Uvea  of  fedlities.  EPA 
believes  that  these  requirements  will 
give  applicants  and  pennitting  agencies 
a  better  opportunity  to  address  public 
concerns  in  making  decisions  about  the 
facility  and  in  subsequent  pwnnitting 
activities. 

Providing  the  public  with  an 
expanded  role  in  the  permit  process,  by 
promoting  community  participation  and 
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inpnt  throughout  the  p«nnitting  . 
process,  ««u!«lso  h^p  foster  continnsd 
community  invohr^oaimt  after  hdHtiea 
become  permitted. ; 

In  adrntion,  wqwyding  public 
involvemei^  oppQi|unities  could,  iii . 
le  the  peraiitting 
process,  since  the  public  will  rsise 
issues,  and  the  apphcsnt  can  address 
the  isRMS,  at  an  eaaier  stsge  in  the 
process.  Cunently,  jthe  public  is  not 
tcmially  involved  in  the  permitting 
process  until  the  di^  pennit  stsge. 
which  occurs  aitm  the  permitting 
sgency  and  the  permit  applicant  have 
discuMed  crucial  plots  of  the  part  B 
psonit  aiqplication.j'Ilie  Agency 
sntidpates  thst  the  isarlier  participation 
provided  in  this  ruis  will  addrsss  the 
public  concern  thati  major  permit 
deciaiQOs  may  be  opde  befine  tha 
public  has  the  QmMittuttity  to  get 
involved  in  the  piotess.  this  sariisr 
invidvsment  saay  vfell  reduce  costs 
sseodsted  with  delays,  litigatitm.  and 
other  poducts  of  disputes. 

B.  Eegolatixy  Flexibility  Act 

Tte  Regulatory  Flexibility  Act  QIFA) 
of  1980  requires  feqsral  sgmcies  to 
ctmsider  "small  en^ties"  throughout  the 
regulatory  process.  {Section  603  of  the 
RFA  reqidres  sgenc^  to  perfi»m  an 
initial  screnung  analysis  to  determine 
wrhotherflmall  antiaes  will  be  sdversely 
atEscted  by  the  rsgination.  If  the  snalsrsis 
identifies  afiected  anall  entities,  then 
the  sgency  must  consider  regulatmy 
alternatives  to  mitigate  the  potential 
imparts.  Small  entvies  as  described  in 
the  Act  STB  cmly  thdse  "businessse, 
organixstions  and  gpvemmsDtal 
jurisdictions  subjed  to  regulation." 

In  developing  toqay's  rule  for 
expanding  pubuc  involvement  in  the 
ROIA  permitting  pfocess,  EPA  wss 
sensitive  to  the  newds  and  concerns  of 
small  businesses.  Tne  provisions  set 
forth  the  minimiim  jTequirsments 
necessary  to  fulfill  the  public 
involvement  objectives  in  this  rule. 
Additional  examplss  of  activities  that 
facilities  may  choose  to  conduct  are 
provided  in  the  preamble  for  the 
proposed  rule  (59 1^  28680)  and  will  be 
included  in  a  fbturs  guidance 
document,  rather  than  in  this  rule. 
EPA's  intent  is  to  p^vide  flexibility  for 
a  facility  to  determine,  in  view  of  the 
facility-specific  drtmnstances,  the 
appropriate  level  of  public  involvement 
activities.  In  addition.  EPA  recognizes 
that,  in  some  situations,  an  information 
repository  could  become  resource- 
intensive  for  a  faciKty  or  for  the  local 
community.  EPA  has  addressed  this 
concern  by  clarifying,  in  the  final  rule, 
that  ^  information  repository  is  not 
mandatory  for  all  facilities.  The  rule 


makes  dear  our  intent  that  the  Director 
reserve  the  use  of  the  ii^rmation 
repository  cation  only  for  the  limited 
niunber  of  fiKdlities  thst  raise  high 
levels  of  public  interest  or  whose 
commxmities  have  a  special  need  fior 
more  access  to  infonnation. 

EPA  conducted  a  small  entity  impect 
screening  analysis  for  the  proposed  nde 
and  det^nined  that  there  were  no  small 
entities  significantly  impacted  (see  59 
FR  28680-28711,  Section  VLC). 
Because  thepubUc  participation 
requirements  have  not  increesed  since 
the  proposal.  EPA  has  determined  that 
the  final  rule  also  does  not  significantly 
impect  small  entities. 

C.  Poperwori:  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requimnents  ccmtained  in 
this  rule  under  the  provisians  of  the 
Paperworii  Reduction  Act,  44  U3.C. 
3501  et  seq.  and  has  assigned  C^IB 
control  number  2050-0149. 

This  collection  of  information  is 
estimated  to  have  a  public  reporting 
burden  averaging  89.60  hours  per 
response,  aruito  require  34.60  nourS  per 
recordkeeper  anniuilly.  This  total 
includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
necessary  data,  and  completing  aiid 
reviewing  the  collection  of  information. 

Send  omunents  regarding  the  burden 
estimate  or  any  other  aspect  of  diis 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Qiief,  IniiDrmation  Policy  Branch  (2136), 
U.S.  Environmental  Protection  Agmcy, 
401  M  St..  SW.,  Washington,  DC  20460; 
and  to  the  Office  of  Infonnation  and 
Regulatory  Affdrs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

Display  of  C^iB  Control  Numbos. 
EPA  is  also  amending  the  table  of 
ciirrently  approved  information 
collection  request  (ICR)  control  numbers 
Issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display  those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  control 
niunber  and  its  subsequent  codification 
in  the  Code  of  Federal  Regulations 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  CA«ffl's  implementing 
regulations  at  5  CFR  1320. 

The  ICR  was  previously  subject  to 
public  notice  and  commem  prior  to 
OMB  approval.  As  a  result.  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  tlw  Administrative 
Procedure  Act  (5  U.S.C  553(b)(B))  to 


amend  this  table  without  priqr  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
conunent  would  be  unnecessary. 

D.  Unfunded  htandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the 
UMRA).  P.L.  104-4,  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  far  rules  with 
"FedOTsl  mandates"  that  may  result  in 
expenditures  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  aectw,  of  $100  mUlion  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  oi  the  UMRA,.EPA  must  identify 
and  consider  alternatives,  including  the 
lesst  costly,  most  cost-efEsctive,  or  least 
burdmsome  ahemative  that  achieves 
the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  imless  the 
Administrator  e}q>lains  in  the  final  rule 
why  it  was  not  selected  ex  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect   :  ~ 
small  governments,  including  Tribal 
governments,  it  must  develop,  under 
section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affactod  snull  governments,  giving  them 
meeningfiil  arul  timely  input  in  the 
development  of  EPA  regulat<sy 
proposals  with  significant  Federal 
intergovemment^  mandates,  and 
infoiming.  educating,  and  advising  them 
about  compliance  with  the  regulatory 
requirements. 

For  the  reasons  explained  in  Section 
VI.A.  above.  EPA  has  determined  that 
this  rule  does  not  contain  a  federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local. 
and  Tribal  governments,  in  the 
aggr^ate,  or  the  private  sector  in  any 
one  year.  Rather,  EPA  projects  the  total 
aimual  costs  imposed  by  today's  rule  to 
be  less  than  $500,000.  llius,  today's  rule 
is  not  subject  to  the  requiremmts  of 
sections  202  and  205  of  the  UMRA. 

In  addition,  EPA  has  determined  that 
this  rule  contains  no  regulatory 
tequiremmts  that  might  significantiy  or 
uniquely  aSect  small  governments.  As 
stated  above,  the  total  costs  of  the  rule 
are  very  low.  These  minimal  costs  will 
be  incurred  by  owners  and  operators  of 
hazardous  waste  treatment,  storage  and 
disposal  facihties,  which  are  principally 
private  entities,  and  federal  government 
agencies.  Accordingly,  diis  rule  does  not 
impose  any  requirements  that  might 
significantly  or  imiquely  affisct  small 
governments. 


£.  Enhancing  the  Intergovernmental 
Partnership 

Executive  Order  12875.  Executive 
Order  12875  on  enhancing  the 
intergovernmental  partaership  charges 
federal  agencies  with  establisldng 
meeningful  consultation  and  \ 
collaboration  with  State  and  local 
governments  on  matten  that  affect 
them.  In  most  cases.  State  governments 
are  the  level  of  government  that 
regulates  hazardous  waste. 

EPA  has  consulted  with  State  officials 
to  develop  today's  rule.  EPA  invited 
several  States,  representing  various 
parts  of  the  country,  to  participate  in 
this  rulemaking  process.  These  States 
reviewed  and  provided  feedback  on  the 
draft  proposal  over  a  period  of  eight 
months,  and  the  draft  final  rule  over  a 
.period  of  five  months.  In  addition,  these 
States  participated  in  monthly 
workgroup  meetings  via  conference  call. 
Their  participation  and  immediate 
feedback  in  the  workgroup  process 
added  considerable  value  to  the 
rulemaking  effort. 

EPA  contacted  additional  States  in  an 
efibrt  to  receive  their  specific  feedback 
on  general  permitting  and  pubUc 
involvement  techniques.  EPA  solicited 
State  input  diuing  a  session  of  the  3rd 
Annual  RCRA  Public  Involvement 
National  Ctmference,  in  which  sixteen 
State  representatives  participated.  The 
State  putidpants  provided  numerous 
helpful  suggestions  and  ideas.  In 
addition,  the  Agency  utilized  existing 
State  groups,  such  as  the  Association  of 
State  and  Territorial  Solid  Waste 
Management  Officials  (ASTSWMO).  to 
soUcit  input  on  the  proposed  rule  at 
various  stages  in  the  development 
process.  State  personnel  at  the 
Commissioner  level  provided  input  to 
EPA  at  U-monthly  meetings  of  the  EPA- 
State  Task  Force  on  Hazardous  Waste 
Management.  Through  early 
involvement  in  the  process.  State 
representatives  made  valuable 
contributions  to  the  development  of 
today's  rule.  EPA  also  received 
comments  from  several  States  following 
publication  of  the  proposed  rule.  Many 
of  the  States'  concerns  are  addressed  by 
the  final  rule. 

The  Relationship  of  Today's  Riile 
with  Indian  Policy.  Currently,  EPA  has 
the  responsibility  for  ensuring  the 
implementation  and  enforcement  of  the 
Subtitle  C  hazardous  waste  regulatory 
program  on  Indian  lands.  This 
responsibility  includes  the  issuance  of 
hazardous  waste  permits.  However, 
consistent  with  EPA's  Indian  Policy  of 
1984,  the  Agency  will  look  directly  to, 
and  work  with,  Tribal  governments  in 
determining  the  best  way  to  implement 


the  public  involvement  requirements  in 
Indian  country.  This  Indian  policy 
recognizes  the  sovereignty  of  federally- 
recognized  Tribes  and  commits  EPA  to 
a  govemment-to-govemment 
relationship  with  the  Tribes. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  124 

Administrative  practice  and 
procedure.  Hazardous  Waste,  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  270 

Administrative  practice  and 
procedure,  Hazardous  waste,  Reporting 
and  recordkeeping  requirements.  Permit 
application  requirements.  Waste 
treatment  and  disposal. 

Dated:  October  18, 1995. 
Carol  M.  Brownar, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  tiUe  40,  chapter  I,  of  the  Code 
of  Federal  Regulations,  is  ameiuled  as 
follows: 

PART  9— OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Audwrttr-  7  U.S.C.^35  et  seq..  136-136y; 
15  U.S.C  2001,  2003.  2005.  2006,  2601-2671; 
21  U.S.C  331j.  346a,  348;  31  U.S.C.  9701;  33 
U.S.C  1251  etseq.,  1311, 1313d,  1314, 1321. 
1326, 1330, 1344, 1345  (d)  and  (e),  1361;  E.O. 
11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C.  241.  242b.  243,  246, 
300f,  30Qg,  300g-l,  300g-2.  300g-3,  300^, 
300^5,  300g-6,  300J-1.  300J-2.  300)-3.  300j- 
4.  300)-9. 1857  et  seq..  6901-6992k.  7401- 
7671q,  7542,  9601-9657. 11023, 11048. 

2.  Section  9.1  is  amended  by  adding 
the  new  entries  to  the  table  to  read  as 
follows: 

S9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  Citation 


OMB  Control 
No. 


40  CFR  Citation 


OIMB  Control 
^k>. 


PART  124-PROCEDURES  FOR 
DECISIONMAKING 

124.31  2050-0149 

124.32 2050-0149 

124.33  2050-0149 

PART  270-EPA-ADMINISTERED  PERMIT 

PROGRAMS:  THE  HAZARDOUS  WASTE 

PERMIT  PROGRAM 

270.62  2050-0149 

270.66  2060-0149 


PART  124— PROCEDURES  FOR 
DECISIONMAKINQ 

1.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  Resource  ConservatioD  and 
Recovery  Act.  42  U.S.C  6901  et  seq.;  Safe 
Drinking  Water  Act.  42  V.SjC  300(f)  et  seq.; 
Qean  Water  Act.  33  U.S.C  1251  et  seq.;  and 
Qean  Air  Act.  42  U.S.C  1857  et  seq. 

2.  Subpart  B  is  amended  by  adding 
text  to  read  as  follows: 

Subpart  D    Specific  Procedures  Appllcat>le 
to  RCRA  Permits 

Sec. 

124.31  Pre-application  public  notice  and 
meeting. 

124.32  Public  notice  requirements  at  the 
ai^lication  stage. 

124.33  Information  repository. 

Subpart  B — Spectflc  Procedure  Applicable 
to  RCRA  Permits 

f  124^1    Prs  application  puMic  meeting 
and  notice. 

(s)  Applicability.  The  requirements  of 
this  section  shall  apply  to  all  RCRA  part 
B  applications  seeking  initial  permits 
for  hazardous  waste  management  units 
over  which  EPA  has  permit  issuance 
authority.  The  requirements  of  this 
section  shall  also  apply  to  RCRA  part  B 
applications  seeldr^  renewal  of  permits 
for  stich  units,  where  the  renewal 
application  is  proposing  a  significant 
change  in  facility  operations.  For  the 
purposes  of  this  section,  a  "significant 
change"  is  any  change  that  would 
qualify  as  a  class  3  pennit  modification 
under  40  CFR  270.42.  For  the  purposes 
of  this  section  only,  "hazardous  waste 
management  units  over  which  EPA  has 
permit  issuance  authority"  refers  to 
hazardous  waste  management  units  for 
which  the  State  where  the  units  are 
located  has  not  been  authorized  to  issue 
RCRA  permits  purauant  to  40  CFR  part 
271,  The  requirements  of  this  section  do 
not  apply  to  permit  modifications  under 
40  CFR  270.42  or  to  applications  that 
are  submitied  for  the  sole  purpose  of 
conducting  post-closure  activities  or 
post-closure  activities  and  corrective 
action  at  a  facility. 

(b)  Prior  to  the  submission  of  a  part 
B  RCRA  permit  application  for  a  faciUty, 
the  applicant  must  hold  at  least  one 
meeting  with  the  public  in  order  to 
solicit  questions  from  the  community 
and  inform  the  community  of  proposed 
hazardous  waste  management  activities. 
The  applicant  shall  post  a  sign-in  sheet 
or  otherwise  provide  a  volimtary 
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opportunity  for  attebdees  to  provide 
their  names  and  addresses. 

(c)  The  applicant  »hall  submit  a 
summary  of  the  meeting,  along  with  the 
list  of  attendees  and  their  addresses 
develcqwd  under  paragraph  (b)  of  this 
section,  and  copies  f>f  any  written 
comments  or  materi^  submitted  at  the 
meeting,  to  the  peniitting  agency  as  a 
part  of  the  part  B  a{^licatlon,  in 
accordance  with  40  CFR  270.14(b). 

(d)  The  applicant  inust  provide  public 
notice  of  the  pre-ap^licatiaii  meeting  at 
least  30  days  prior  t^  the  meeting,  l^e 
applicant  must  maintain,  and  provide  to 
the  permitting  agen(iy  upon  request, 
documantatini  of  thiB  notice. 

(1)  The  applicant  ^lall  provide  public 
notice  in  all  of  the  fallowing  forms: 

(i)  A  newspaper  ativertisement  The 
applicant  shall  publish  a  notice, 
fulfilling  the  requirements  in  paragraph 
(d)(2)  of  this  section^  in  a  newspaper  of 
gnioal  diculaticm  i|i  the  county  or 
eqvdvalent  jurisdictibn  that  hosts  the 
proposed  location  ot  the  facility.  In 
addition,  the  Directi^  shall  instruct  the 
applicant  to  publish  the  notice  in 
newspapers  of  geneial  circulation  in 
adi^cnit  counttos  ap  equivalent 
jurisdictions,  w^erelthe  Director 
determines  that  suck  publicatioo  is 
necessary  to  Inform  the  affected  public. 
The  notice  must  be  published  as  a 
display  advertisemetit. 

(li)  A  visible  and  Accessible  sign.  The 
applicant  shall  post  a  notice  on  a  dearly., 
mariwd  sign  at  or  noar  the  facility,  -"^  -r 
fiiMlUng  the  requir^ooents  in  paragraph 
(d)(2)  of  this  aectioni  If  the  applicant 
places  the  sign  on  the  fixdlity  property, 
then  the  sign  must  its  large  enou^  to  be 
readable  &om  the  nearest  point  whme 
the  public  would  pa^  t^  the  site. 

(iu)  A  btoadcast  media 
announcement.  Thei^plicant  shall 
broadcast  a  notice,  fblfilling  the 
requirements  in  paragraph  Td)(2)  of  this 
section,  at  least  onca  on  at  least  one 
local  radio  statiim  of  television  station. 
The  applicant  may  «nploy  another 
medium  with  prior  approval  of  the 
Director. 

(iv)  A  notice  to  the  permitting  agency. 
The  applicant  shall  tend  a  copy  of  the 
newip^m  notice  tq  the  permitting 
agency  and  to  the  appropriate  units  of 
State  and  local  govefnment.  in 
accordance  with  §  l24.10(c)(l)(x). 

(2)  The  notices  required  under 
paragraph  (d)(1)  of  t^  section  must 
include: 

(i)  The  date,  time,,  and  location  of  the 
meeting; 

(ii)  A  brief  description  of  the  piupose 
ofthemeetiiK: 

(iii)  A  brief  description  of  the  fedlity 
and  proposed  operations,  including  the 
address  or  a  map  (e.g.,  a  sketched  or 


copied  street  map)  of  the  facility 
location; 

(iv)  A  statement  encouraging  people 
to  contact  the  facility  at  leut  72  hovus 
before  the  meeting  if  they  need  special 
access  to  participate  in  the  meeting;  and 

(v)  The  name,  address,  and  telephone 
number  of  a  contact  person  for  the 
applicant 

1124.32    Public  nottceraqulraimnta  until* 
appilcatkNi  ataga.  .;,,' 

(a)  Applicability.  The  requirements  of 
this  section  shall  apply  to  all  RCRA  part 
B  applications  seeking  initial  permits 
for  hazardous  waste  management  units 
over  which  EPA  has  permit  issuance 
authority.  Hie  requirements  of  this 
section  shall  also  apply  to  RCRA  part  B 
applications  seeking  renewal  of  permits 
for  such  units  under  40  CFR  270.51.  For 
the  purposes  of  this  section  only, 
"hazardous  waste  management  units 
over  which  EPA  has  permit  issuance 
authority"  refers  to  hazardous  waste 
management  imits  for  which  the  State 
where  the  units  are  located  has  not  been 
authorized  to  issue  RCRA  permits 
pursuant  to  40  CFR  part  271.  The 
requirements  of  this  section  do  not 
apply  to  permit  modifications  under  40 
CFR  270.42  or  permit  applications 
submitted  for  the  sole  purpose  of 
conducting  post-closure  activities  or 
post-dosilre  activities  and  corrective 
action  at  a  facility. 

(b)  Notification  at  application 
submittal. 

(1)  The  Director  shall  provide  public 
notice  as  set  forth  in  §  124.l0(c)(l)(ix), 
and  notice  to  appropriate  units  of  State 
and  local  government  as  set  forth  in 

§  124.10(c)(l)(x),  that  a  part  B  permit 
^plication  has  been  si^miitted  to  the 
Agraicy  and  is  available  for  review. 

(2)  liM  notice  shall  be  published 
virithin  a  reasonable  period  of  time  after 
the  application  is  received  by  the 
Director.  The  notice  must  include: 

(i)  The  name  and  telephone  number  of 
the  applicant's  contact  person; 

(ii)  The  name  and  telephone  number 
of  the  permitting  agency's  cixitact  office, 
and  a  mailing  address  to  which 
information,  opinions,  and  inquiries 
may  be  directed  throughout  the  permit 
review  process; 

(iii)  An  address  to  which  people  can 
write  in  order  to  be  put  on  the  &icility 
mailing  list; 

(iv)  The  location  where  copies  of  the 
permit  application  and  any  supporting 
documents  can  be  viewed  and  copied; 

(v)  A  Inief  description  of  the  facility 
and  proposed  operations,  including  the 
address  or  a  map  (e.g.,  a  sketched  or 
copied  street  map)  of  the  facility 
location  on  the  front  page  of  the  notice; 
and 


(vi)  The  date  that  the  aj^lication  was 
submitted. 

(c)  Concurrent  with  the  notice 
required  under  §  124.32(b)  of  this 
subpart,  the  Director  must  place  the 
permit  application  and  any  supporting 
docum«its  in  a  location  accessible  to 
the  public  in  the  vicinity  of  the  facility 
or  at  the  permitting  agency's  office. 

1124,33   Infomiallon  rapoaltory. 

(a)  Apfdicabihty.  The  requirements  of 
this  section  apply  to  all  applications 
seeking  RCRA  permits  for  hazardous 
waste  management  units  over  which 
EPA  has  permit  issuance  authority.  For 
the  purposes  of  this  section  only, 
"hazardous  waste  management  units 
over  whidi  EPA  has  permit  issiumce 
authority"  refers  to  hazardous  waste 
management  units  for  which  the  State 
where  the  units  are  located  has  not  been 
authorized  to  issue  RCRA  permits 
pursuant  to  40  CFR  part  271. 

(b)  The  Director  may  assess  the  need, 
on  a  case-by-case  basis,  for  an 
information  repository.  When  assessing 
the  need  for  an  information  repository, 
the  Director  shall  consider  a  variety  of 
factras.  including:  the  level  of  public 
interest;  the  type  of  facility;  the 
presence  of  an  existing  repository;  and 
the  proximity  to  the  nearest  copy  of  the 
administrative  record.  If  the  Director 
detennines,  at  any  time  after  submittal 
of  a  permit  applintion,  that  there  is  a 
need  for  a  repository,  then  the  Director 
shall  notify  the  facility  that  it  must 
establish  and  mwintiiin  an  information 
repository.  (See  40  CFR  270.30(m)  for 
similar  provisions  relating  to  the 
information  repository  during  the  life  of 
a  permit). 

(c)  The  infinmation  repository  shall 
contain  all  documents,  reports,  data, 
and  information  deemed  necessary  by 
the  Director  to  fulfill  the  purposes  for 
which  the  repository  is  established.  The 
Director  shall  have  the  discretion  to 
limit  the  contents  of  the  repository. 

(d)  The  information  repository  shall 
be  located  and  maintained  at  a  site 
chosen  by  the  facility.  If  the  Director 
finds  the  site  unsuitable  for  the 
purposes  and  persons  for  which  it  was 
established,  due  to  problems  with  the 
location,  hours  of  availability,  access,  or 
other  relevant  considerations,  then  the 
Director  shall  specify  a  more 
appropriate  site. 

(e)  The  Director  shall  specify 
requirements  for  informing  the  public 
about  the  information  repository.  At  a 
minimum,  the  Director  shall  require  the 
fadlity  to  provide  a  written  notice  about 
the  information  repository  to  all 
individuals  on  the  facility  mailing  list. 

(f)  The  facility  owner/operator  shall 
be  responsible  for  maintaining  and 
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updating  the  repository  with 
appropriate  information  throughout  a 
time  period  specified  by  the  Director. 
The  Director  may  close  the  repository  at 
his  or  her  discretion,  based  on  the 
factors  in  paragraph  (b)  of  this  section. 

PART  27»-EPA  ADMINISTERED 
PERMT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Audiority:  42  U.S.C.  6905, 6912,  6924, 
6925, 6927,  6939,  and  6974. 

2.  Section  270.2  is  amended  by 
revising  the  definition  for  "FadUty 
mailing  list"  to  read  as  follows: 

{2702    Dennlttona. 

•  •        •        •        • 

Facility  mailing  list  means  the  mailing 
list  for  a  facility  maintained  by  EPA  in 
accordance  witti  40  CFR 
124.10(c)(l)(ix). 

•  *        *        •        • 

3.  Section  270.14  is  amended  by 
adding  paragraph  (b)(22)  to  read  as 
follows: 

|27ai4   ContenteofpartBiQanaral 
requlramanta. 

•  •        •        •        • 

(b)*  •  • 

(22)  A  summary  of  the  pre-application 
meeting,  along  with  a  list  of  attendees 
and  their  addresses,  and  copies  of  any 
written  comments  or  materials 
siibmitted  at  the  meeting,  as  required 
under  §  124.31(c). 

4.  Section  270.30  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

$27030   CondMona  appUcabIa  to  all 


(m)  Information  repository.  The 
Diiedor  may  require  the  permittee  to 
esteblish  and  maintain  an  information 
repository  at  any  time,  based  on  the 
factors  set  forth  in  40  CFR  124.33(b). 
The  information  repository  will  be 
governed  by  the  provisions  in  40  CFR 
124.33(c)  through  (f). 

5.  Section  270.6irb)(5)  introductory 
text  is  amended  by  removing  the 
reference  §  124.11(b)  and  adding  in  its 
place  §  124.10(b). 

•  *        •        •        • 

6.  In  §  270.62,  paragraphs  (b)(6) 
through  (10)  are  redesignated  as 
paragraphs  (b)(7)  through  (11),  and  new 
paragraph  (b)(6)  is  added  as  follows: 

$27062    Hazardoua  waate  Incinerator 
parmlta. 

*  •       •       *       • 

(b)  •  •  • 


(6)  The  Director  must  send  a  notice  to 
all  persons  on  the  fadlity  mailing  list  as 
set  forth  in  40  CFR  124.10(c)(l)(ix)  and 
to  the  appropriate  units  of  State  and 
local  government  as  set  forth  in  40  CFR 
124.1Q(c)(l](x)  announcing  the 
scheduled  commencement  and 
completion  dates  for  the  trial  bum.  The 
applicant  may  not  commence  the  trial 
burn  until  after  the  Diredor  has  issued 
such  notice. 

(i)  This  notice  must  be  mailed  within 
a  reasonable  time  period  before  the 
scheduled  trial  bum.  An  additional 
notice  is  not  required  if  the  trial  bum  is 
delayed  due  to  circiunstances  beyond 
the  control  of  the  fadlity  or  the 
permitting  agency. 

(ii)  This  notice  must  contain: 

(A)  Hie  name  and  telephone  number 
of  the  applicant's  contect  person; 

(B)  The  name  and  telephone  number 
of  the  permitting  agency's  contact  office; 

(C)  The  location  where  the  approved 
trial  bum  plan  and  any  supporting 
dociunents  can  be  reviewed  and  copied; 
and 

(D)  An  expected  time  period  for 
commencement  and  completion  of  the 
trial  bum. 

*        •        *        *        # 

7.  Paragraph  (d)  of  §  270.62  is  revised 
as  follows: 


$  270.62    Hazardoua  waala  Indi 
parmlta. 


(d)  For  the  purpose  of  determining 
feasibility  of  compliance  with  the 
performance  standards  of  §  264.343  of 
this  chapter  and  of  determining 
adequate  operating  conditions  under 
§  264.345  of  this  chapter,  the  applicant 
for  a  pemit  for  an  existing  hazardous 
waste  incinerator  must  prepare  and 
submit  a  trial  bum  plan  and  perform  a 
trial  bum  in  accordance  with  §  270.19(b) 
and  paragraphs  (b)(2)  through  (b)(5)  and 
(b)(7)  through  (b)(10)  of  this  section  or, 
instead,  submit  other  information  as 
specified  in  §  270.19(c).  The  Director 
must  announce  his  or  her  intention  to 
approve  the  trial  bum  plan  in 
accordance  with  the  timing  and 
distribution  requirements  of  paragraph 
(b)(6)  of  this  section.  The  contents  of  the 
notice  must  include:  the  name  and 
telephone  number  of  a  contect  person  at 
the  facility;  the  name  and  telephone 
number  of  a  contact  office  at  the 
permitting  agency;  the  location  where 
the  trial  bum  plan  and  any  supporting 
dociunents  can  be  reviewed  and  copied; 
and  a  schedule  of  the  activities  that  are 
required  prior  to  permit  Issuance, 
including  the  antidpated  time  schedule 
for  agency  approval  of  the  plan  and  the 
time  period  during  which  Oie  trial  biun 
would  be  conducted.  Applicants 


submitting  information  under 
§  270.19(a)  are  exempt  from  compliance 
with  40  CFR  264.343  and  264.345  and, 
therefore,  are  exempt  from  the 
requirement  to  conduct  a  trial  bum. 
Applicants  who  submit  trial  bum  plans 
and  receive  approval  before  submission 
of  a  permit  application  must  complete 
the  trial  bum  and  submit  the  results, 
spedfied  in  paragraph  (b)(7)  of  this 
section,  with  part  B  of  the  permit 
application.  If  completion  of  this 
process  conflicts  with  the  date  set  for 
submission  of  the  part  B  application,  the 
appUcant  must  contect  the  Director  to 
estebUsh  a  later  date  for  submission  of  , 
the  part  B  application  or  the  trial  bum 
results.  Trial  bum  results  must  be 
submitted  prior  to  issuance  of  the 
permit.  When  the  applicant  submits  a    . 
trial  bum  plan  with  part  B  of  the  permit 
application,  the  Director  will  spedfy  a 
time  period  prior  to  permit  issuance  in 
which  the  trial  bum  must  be  conducted 
and  the  results  submitted. 

8.  In  §  270.66,  paragraphs  (d)  (3) 
through  (5)  are  redesignated  as 
paragraphs  (d)  (4)  through  (6),  and  new 
paragraph  (d)(3)  is  added  to  read  as 
follows: 

127066    Permits  for  bollara  and  induatrial 
fumacea  burning  hazardoua  waste. 

•  •        •        •        • 

(d)  •  •  • 

(3)  The  Director  must  send  a  notice  to 
all  peraons  on  the  facility  mailing  list  as 
set  forth  in  40  CFR  124.10(c)(l)(tx)  and 
to  the  appropriate  units  of  State  and 
local  government  as  set  forth  in  40  CFR 
124.10(c)(l)(x)  announcing  the 
scheduled  commencement  and 
completion  dates  for  the  trial  bum.  The 
applicant  may  not  commence  the  trial 
bum  until  after  the  Director  has  issued 
such  notice. 

(i)  This  notice  must  be  mailed  vdthin 
a  reasonable  time  period  before  the  trial 
bum.  An  additional  notice  is  not 
required  if  the  trial  bum  is  delayed  due 
to  circumstances  beyond  the  control  of 
the  fadlity  or  the  permitting  agency. 

(ii)  This  notice  must  contain: 

(A)  The  name  and  telephone  number 
of  applicant's  contact  pereon; 

(B)  The  name  and  telephone  number 
of  the  permitting  agency  contect  office; 

(C)  The  location  where  the  approved 
trial  biun  plan  and  any  supporting 
documents  can  be  reviewed  and  copied; 
and 

(D)  An  expected  time  period  for 
commencement  and  completion  of  the 

trial  bum. 

•  «        *        •        • 

9.  Paragraph  (g)  of  §  270.66  is  revised 
as  follows: 
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fZTote 


{gi  Intttim  ttat^s  boilers  <md 
industrial  fiimacis.  For  the  puipose  of 
deteraiiniiig  JeasiUlity  of  caa4>Uaice 
with  the  perform^ce  standards  of 
§  266.104  thrdu^  266.107  of  this 
chapter  and  of  defennlning  adequate 
operating  oomditiens  under  $  266.103  of 
this  chi^tar,  applicants  owning  or 
operating  existingj  boikrs  or  industrial 
furnaces  operated!  under  the  interim 
status  standards  ajF  §  266.103  of  this 
chaftter  must  eith^  prepare  and  sulnnit 
a  trial  bum  plan  atid  perform  a  trial 
bum  in  accordands  with  die 
requirements  of  this  section  or  submit 
other  infomutionlas  specified  in 
S  270.22(a)(6).  The  Director  must 
announce  his  or  h^  intention  to 
approve  of  the  trial  burn  plan  in 
accordance  with  t|ie  timing  and 
distribution  requifements  of  paragraph 
(d)(3)  of  this  section.  The  contents  of  the 
notice  must  include:  the  name  and 
telephone  numbei  of  a  contact  person  at 
the  facility;  the  n^pie  and  telephone 
number  of  a  contact  ofBoe  at  the 
peraiitting  agencyt  the  location  where 
the  trial  bum  plm^  and  any  supporting 
documents  can  bei  reviewed  and  copied; 
and  a  schedule  of  |the  activities  that  are 
required  prior  to  {permit  issuance, 
including  the  anttfdpated  time  schedule 
far  agency  approv^i  of  the  plan  and  the 
time  pwiods  during  which  the  trial  bum 
would  be  conductM.  Applicants  who 
submit  a  trial  bum  plan  and  receive 
approval  before  s>|bmission  of  the  part 
B  permit  applicat&m  must  complete  the 
trial  bum  and  subinit  the  results 
specified  in  paragiaph  (f)  of  this  section 
with  the  part  B  permit  applicaticm.  If 
completion  of  thia  process  conflicts 
with  the  date  set  nv  submission  of  the 
part  B  application^  the  applicant  must 
contact  the  Director  to  establish  a  later 
date  for  submissi<fi  of  the  part  B 
application  or  the)trial  b\un  results.  If 
the  applicant  submits  a  trial  bum  plan 
with  part  B  of  the  Ipermit  application, 
the  trial  bum  mu4  be  conducted  and 
the  results  submitted  within  a  time 
period  prior  to  pe^nit  issuanoe  to  be 
specified  by  the  Director. 

[FR  Doc  95-29696  tiled  12-6-95;  8:45  am] 
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AppravH  WM  PTomiNQraon  of 
ImptoiiMnlallon  Plans:  Approval  of 
Ravlsions  to  ttw  South  Carolina  Stat* 
tonplenMntalton  Plan  (SIP) 

AQENCV:  Envinmmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


r:  EPA  is  approving  a  revision  to 
the  South  Carolina  State 
bnplenMitation  Plan  (SIP)  to 
incorporate  new  permitting  regulations 
and  to  allow  the  State  of  South  Carolina 
to  issue  Federally  enforceeble  state 
construction  and  operating  permits 
(FESCOP).  On  July  12. 1995.  the  State  of 
Soudi  Carolina  through  the  Department 
of  Health  and  Environmental  Control 
(DHEC)  submitted  a  SIP  revision  which 
updates  the  procedural  rules  governing 
the  issuance  of  air  permits  in  South 
Carolina  and  fulfills  the  requirements 
necessary  fcnr  a  state  FESCOP  program  to 
beccnne  Fedoally  enforceable.  In  order 
to  extend  the  Federal  enforceability  of 
South  Carolina's  FESCOP  program  to 
hazardoiis  air  pollutants  (HAPs).  EPA  is 
also  approving  South  Carolina's 
FESCOP  program  pursuant  to  section 
112  of  the  Cleen  Air  Act  as  amended  in 
1990  (CAA)  so  that  South  Carolina  may 
issue  Federally  enforceable  construction 
and  operating  permits  for  HAPs. 
DATES:  This  final  rule  will  be  efiiactive 
Fdnuary  11, 1996.  unless  adverse  or 
critical  comments  are  received  by 
January  10. 1996.  If  the  efiiactive  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

AOOftESSCS:  Written  comments  should 
be  addressed  to  Scott  Miller  at  the  EPA 
Regional  office  listed  below.  Copies  of 
the  documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102). 

U.S.  Environmental  Protection 

Agency,  401  M  Street  SW., 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  4  Air  Programs  Branch.  345 

Courtland  Street  NE.,  Atlanta.  Georgia 

30365. 
South  Carolina  Department  of  Health 

and  Environmental  Control.  2600  Bull 

Street.  Coliunbia,  South  Carolina 

29201. 


FOR  FUimCR  INFOfWATION  CONTACT: 
Scott  Miller,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division.  Region  4  Envinmmental 
Protection  Agency.  345  Courtland  Street 
NE..  Atlanta.  Georgia  30365.  The 
telephone  number  is  (404)  347-3555. 
extension  4153.  Reference  file  SC029. 
8UPPLBKNTARV  MFONMATION:  On  July 
12. 1995.  the  State  of  South  Carolina 
through  the  DHEC  submitted  a  SIP 
revision  designed  to  allow  South 
Carolina  to  issue  FESCOP  which 
conform  to  EPA  requirements  for 
Federal  enforceability  as  specified  in  a 
Federal  Register  notice.  "Requirements 
for  the  preparation,  adoption,  and 
submittal  of  implementation  plans;  air 
quality,  new  source  review;  final  rules." 
(See  54  FR  22274.  June  28. 1989).  This 
voluntary  SIP  revision  allows  EPA  and 
citizens  under  the  Act  to  enforce  terms 
and  conditions  of  state-issued  minor 
source  construction  and  operating 
permits.  Construction  and  operating 
permits  that  are  issued  under  the  State's 
minor  somce  construction  and 
opoating  permit  program  that  is 
approved  into  the  State  SIP  and  under 
section  112(1)  will  provide  Federally 
enforceeble  limits  to  an  air  pollution 
source's  potential  to  emit.  Limiting  of  a 
source's  potential  to  emit  through 
Federally  enforceable  construction  and 
operating  permits  can  afiiact  a  source's 
applicability  to  Fedraal  regulations  such 
as  title  V  operating  permits.  New  Source 
Review  (NSR)  preconstmction  permits. 
Prevention  of  Significant  Deterioration 
(PSD)  praccmstruction  pomits  for 
criteria  pollutants  and  Federal  air  toxics 
requirements.  EPA  notes  that  the  State 
will  continue  to  issue  ctmstruction  and 
operating  permits  that  are  not  intended 
to  be  Fedorally  enforceable  imder 
regulations  found  at  South  Carolina  Air 
Pollution  Control  Regulation  (SCAPCR) 
61-62.1  Section  n.A  and  Section  EB. 

In  the  aforementioned  June  28. 1989. 
Federal  Regtster  document.  EPA  Ksted 
five  criteria  necessary  to  make  a  state 
agency's  minor  source  construction  and 
operating  permit  program  Federally 
enforceeble  and.  dierefore,  approvable 
into  the  SIP.  This  revision  satisfies  the 
five  criteria  for  Federal  enforceability  of 
the  State's  minor  source  constmction 
and  operating  permit  program. 

The  first  criterion  for  a  State's 
construction  and  operating  permit 
program  to  become  Federally 
enforceable  is  EPA's  approval  of  the 
permit  program  into  the  SIP.  On  July  12. 
1995,  the  State  of  South  Carolina 
submitted  through  the  DHEC  a  SIP 
'revision  designed  to  meet  the  five 
criteria  for  Federal  enforceability.  This 
action  will  approve  these  regulations 
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into  the  South  Carolina  SIP.  and 
therefore  satisfy  the  first  criterion  for 
Federal  enforceability. 

The  second  criterion  for  a  state's 
construction  and  operating  permit 
program  to  be  Federally  enforceable  is 
that  the  regulations  approved  into  the 
SIP  must  impose  a  legal  obligation  that 
operating  permit  holders  adhere  to  the 
terms  and  limitations  of  such  permits. 
SCAPCR  61-62.1  Section  II  imposes  a 
legal  obligation  that  construction  and 
operating  permit  holders  adhere  to  the 
terms  and  limitations  of  the 
constmction  or  operating  permit 
intended  to  be  Federally  enforceable. 
Every  construction  and  operating  permit 
must  include  all  applicdile  State  and 
Federal  reqxiirements.  In  addition,  the 
permits  must  include  monitoring, 
recordkeeping,  efficiency  levels  for  add- 
on air  pollution  control  devices,  and 
other  provisions  to  show  compliance 
with  the  terms  and  conditions  of  the 
construction/operating  permit.  Hence, 
the  second  criterion  for  Federal 
enforceability  is  met. 

The  third  criterion  for  a  state's 
construction  and  operating  permit 
program  to  be  Federally  enforceable  is 
that  the  state  constmction  and  operating 
permit  prcwam  must  require  that  all 
emissions  limitations,  controls,  and 
other  requirements  imposed  by  the 
permit  te  at  least  as  stringent  as  any 
other  applicable  limitaticms  and 
requirements  contained  in  the  SIP  or 
enforceable  under  the  SIP,  and  the 
program  may  not  issue  permits  that 
waive,  or  make  less  stringent,  any 
limitations  or  requirements  contained  in 
or  issued  purauant  to  the  SIP,  or  that  are 
otherwise  "Federally  enforceable"  (e.g. 
standards  established  under  sections 
111  and  112  of  die  Act).  SCAPCR  61- 
62.1  Section  n  G(8)(b)(vii)  mandates  that 
every  construction  and  operating  permit 
that  a  facility  intends  to  be  Federally 
enforceable  must  include  all  applicable 
State  and  Federal  requirements.  SIP 
requirements  are  applicable  Federal 
requirements  and  therefore,  will  not  be 
waived  or  made  less  stringent  since  they 
must  be  included  in  any  permit 
intended  to  be  Federally  enforceable. 
Therefore,  the  third  criterion  for  Federal 
enforceability  is  met. 

The  fourth  criterion  for  a  state's 
construction  and  operating  permit 
program  to  be  Federally  enforceable  is 
that  limitations,  controls,  and 
requirements  in  the  operating  permits 
be  permanent,  quantifiable,  and 
otherwise  enforceable  as  a  practical 
matter.  SCAPCR  61-62.1  Section  II 
G(4)(f)  includes  a  verbatim 
incorporation  of  this  requirement.  Also, 
with  respect  to  this  criterion, 
enforceability  is  essentially  provided  on 


a  permit-by-pemiit  basis,  particularly  by 
writing  {Hactical  and  quantitative 
enforcement  procedures  into  eadh 
permit.  Therefore,  the  foiulh  criterion 
for  Federal  enforceability  is  met. 

The  fifth  criterion  for  a  state's 
construction  and  operating  permit 
program  to  be  Federally  enforceable  is 
providing  EPA  and  the  public  with 
timely  notice  of  the  proposal  and 
issuance  of  such  permits,  providing 
EPA,  on  a  timely  basis,  with  a  copy  of 
each  proposed  (or  draft)  and  final 
permit  intended  to  be  Federally 
enforceable.  This  process  must  also 
provide  for  an  opportunity  for  public 
comment  on  the  permit  applications 
prior  to  issuance  of  the  final  permit. 
SCAPCR  61-62.1  Section  n  G(5)(a) 
requires  that  a  permit  intended  to  be 
Federally  enforceable  shall  be  provided 
to  EPA  and  the  public  for  a  period  of  30 
days  prior  to  its  issuance.  In  addition, 
if  the  State  determines  that  a  pubUc 
hearing  is  required  the  State  will  give 
notice  of  a  public  hearing  30  days  before 
it  occurs.  SCAPCR  61-62.1  Section  II 
G(4)(g)  requires  DHEC  to  provide  to  EPA 
on  a  timely  basis  a  copy  of  each 
proposed  (draft  permit)  or  final  permit 
intended  to  be  Federally  enforceable. 
EPA  notes  that  any  permit  which  has 
not  gone  through  an  opportunity  for 
public  comment  and  EPA  review  under 
the  South  Carolina  FESCOP  program 
will  not  be  Federally  enforceable. 
Hence,  the  fifth  criteria  for  Federal 
Miforceability  is  met. 

In  addition  to  meeting  the  five  criteria 
for  issuance  of  Federally  enforceable 
construction  and  operating  permits,  the 
State  provides  for  the  issuance  of 
Federally  enforceable  general  permits 
which  may  cover  several  air  pollution 
sources  in  a  source  category  with  one 
permit.  These  regulations  mirror  the 
part  70  regulations  found  at  40  CFR 
70.6(d)  which  govern  the  issuance  of 
tide  V  general  permits. 

In  aculition  to  requesting  approval 
into  the  SIP,  South  Carolina  aLso 
requested  on  July  12, 1995,  approval  of 
its  FESCOP  program  imder  section 
112(1)  of  the  Act  for  the  purpose  of 
creating  Federally  enforceable 
limitations  on  the  potential  to  emit  of 
HAPs  through  the  issuance  of  Federally 
enforceable  state  construction  and 
operating  permits.  Approval  under 
section  112(1)  is  necessary  because  the 
proposed  SIP  approval  discussed  above 
only  extends  to  the  control  of  criteria 
pollutants. 

EPA  believes  that  the  five  criteria  for 
Federal  enforceability  are  also 
appropriate  for  evaluating  and 
approving  FESCOP  programs  under 
section  112(1).  The  June  28, 1989. 
Federal  Register  docimient  did  not 


specifically  address  HAPs  because  it 
was  written  prior  to  the  1990 
amendments  to  section  112,  not  because 
it  establishes  requirements  imique  to 
criteria  pollutants. 

In  addition  to  meeting  the  criteria  in 
the  June  28, 1989,  document,  a  FESCOP 
program  that  addresses  HAP  must  meet 
the  statutory  criteria  for  approval  under 
section  112(1)(5).  Section  112(1)  allows 
EPA  to  approve  a  program  only  if  it:  (1) 
Contains  adequate  authority  to  assure 
compliance  with  any  section  112 
standards  or  requirements;  (2)  provides 
for  adequate  resources;  (3)  provides  for 
an  expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  CAA. 

EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  of  HAP ,  such  as  FESCOP 
programs,  through  amendments  to 
Subpart  E  of  Part  63,  the  regulations 
promulgated  to  implement  section 
112(1)  of  the  CAA.  (See  58  FR  62262. 
November  26, 1993.)  EPA  currently 
anticipates  that  these  regulatory  criteria, 
as  they  apply  to  FESCOP  programs,  will 
mirror  those  set  forth  in  the  June  28, 
1989,  Federal  Register  document,  llie 
EPA  also  anticipates  that  since  FESCOP 
programs  approved  pursuant  to  section 
112(1)  prior  to  the  planned  Subpart  E 
revisions  will  have  been  approved  as 
meeting  these  criteria,  further  approval 
actions  for  those  programs  will  not  be 
necessary. 

EPA  has  authority  under  section 
112(1)  to  approve  programs  to  limit 
potential  to  emit  of  HAPs  directly  under 
section  112(1)  prior  to  the  Subpart  E 
revisions.  Section  112(1)(5)  requires  the 
EPA  to  disapprove  programs  that  are 
inconsistent  with  guidance  required  to 
be  issued  under  section  112(1)(2).  This 
might  be  read  to  suggest  that  the 
"guidance"  referred  to  in  section 
112(1)(2)  was  intended  to  be  a  binding 
rule.  Even  under  this  interpretation, 
EPA  does  not  believe  that  section  112(1) 
requires  this  rulemaking  to  be 
comprehensive.  That  is  to  say,  it  need 
not  address  every  possible  instance  of 
approval  under  section  112(1).  EPA  has 
already  issued  regulations  under  section 
112(1)  that  would  satisfy  any  section 
112(1)(2)  requirement  for  rulemaking. 
Given  the  severe  timing  problems  posed 
by  impending  deadlines  set  forth  in 
"maximum  achievable  controT»>, 
technology"  (MACT)  emission 
standards  under  section  112  and  for 
submittal  of  title  V  permit  applications, 
EPA  believes  it  is  reasonable  to  read 
section  112(1)  to  allow  for  approval  of 
programs  to  Umit  potential  to  emit  prior 
to  promulgation  of  a  rule  specifically 
addressing  this  issue.  Therefore,  EPA  is 
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s^iproving  Soutl^Carolina's  FESCOP 
program  so  that  $outh  Camlina  may 
issue  Federally  siiibfceBblexanstruction 
and  operating  psbnits  as  soon  as 
possible. 

RwgsTding  the  ^tutwy  criteria  ef 
sscdon  11  ^H5)  liefened  to  above,  EPA 
believes  South  G^lina's  FESGOP 
program  onntain»  sdemiate  audiorfty  to 
assure  ccHnpUande  wim  secdoa  112 
lequinments  beoiuse'the  third  criterion 
of  the  June  28. 1M9.  Federal  tsglrtar 
document  fsmetJ  T^  is  to  m.  South 
Carolina's  prograpn  does  not  aUow  far 
the  waiver  of  an]t  section  112 
requiremeot  SovBoes  that  become  minor 
through  a  permitSasued  pursuant  to  diis 
program  wrouldstiM  be  required  to  meet 
secdon  112  rB»|ul^Buients  applicable  to 
noD*ma)ar  souio^ 

Regsrtfingthe^squizsment  far 
adequate  resources,  EPA  believes  South 
Csndina  has  denfanstralsd-thet  it  will 
provide  far  ads^ate  rseouiGBs  to 
support  the  FNOP  pnnam.  EPA 
expects  diat  TBSofroes  wul  continue  to 
be  adeqoats  to  a^ninister  diat  portion 
(rfth*  Stale's  nriikir  source  oonatructian 
and  opwiating  ps^mit  program  under 
which  FedaraUy  ^nfaioaable 
coDstnctian  and ic^Nratiiig  permits  vrill 
be  issued  since  Strath  Carolina  has 
administered  a  vdtoxa  source 
constructian  snd  wmarating  pesmit 
program  far  a  nuiibBr  of  years.  EPA  will 
monitor  South  Cnoliiia's 
implementation  of  its  FESCOP  program 
to  ensure  that  ad4quate  resources  are  in 
fact  available.  EPAalso  baUeves  that 
South  Carolina's  FESCCP  program 
I»ovides  for  an  eipeditioos  amedule  for 
sssining  compliance  mrith  section  112 
req[nirements.  Th^  program  will  be  used 
to  allow  a  source^  eetABA  a 
vdnntary  limit  on  potential  to  emit  to 
avoid  batog  subject  to  a  CAA 
reqaiienisnt  apidtcable  on  a  particular 
dale.  Nothing  in  ^outh  Carolbia's 
FESOGF  programi  would  alkw  a  source 
to  avoid  or  delay  complianoe  with  a 
CAA  reiiuiiemeni  if  it  fails  to  obtain  an 
api»opriale  Fedeially  enfaroesible  limit 
by  the  relevant  d^edUne.  Finally,.  EPA 
believes  South  Carolina's  program  is 
consistent  writh  tie  intent  of  section  112 
and  the  CAA  fiv  States  to  provide  a 
mechanism  throi^h  vdiich  sotHoes  may 
avoid  dassificatien  as  major  sources  by 
obtaining  Federally  enlorceehle  lindts 
onpotential  to  emit. 

Eligibility  for  Faderally  enforceaUe 
permits  extends  not  only  to  permits 
issued  after  the  efiiBctive  date  of  this 
role,  but  also  to  permits  issued  under 
the  State's  current  rule  prior  to  the 
efiective  date  of  today's  rulemaking.  If 
the  State  followed  its  own  regulation, 
each  issued  permit  that  established  a 
title  I  condition  (4.g.,  for  a  source  to 


have  minor  source  potential  to  emit) 
was  subject  to  pubuc  notice  and  prior 
EPA  review. 

Therefore,  EPA  will  consider  all  such 
constructian  and  operatbig  permits 
which  were  issued  in  a  manner 
consistent  with  both  the  State 
regulations  and  the  five  criteria  as 
Federrily  enfarosebie  upon  the  effective 
date  of  mis  action  provided  durt  any 
permits  that  the  Slate  wi^es  to  make 
Federally  atfasceeble  are  submitted  to 
EPA  and  accompanied  by 
documentttion  that  the  procedures 
approved  today  have  been  followed. 
WA  will  aaqwditiously  reviewany 
individud  permits  so  submitted  to 
ensure  their  oonfarmity  with  program 
requirements. 

With  Soudi  Cardina's  addititm  of 
theee^provlsions  ami  EPA's  approval  of 
this  revision  into  the  SIP,  Soum 
CsroJiiM's  FESGGP  program  sstisfies  the 
criteria  described  in  die  June  28, 1989, 
Federal  Beglsler  documenL° '' 

FinalActieB 

In  this  action,  EPA  is  ^^iroving  South 
Carolina's  air  permitting  regulations  as 
submitted  on  July  12. 1995.  EPA  is 
publishing  thto  action  without  psto 
proposal  because  the  EPA  views  M»  as 
a  nonccmtroversial  amendment  end 
anticipates  no  adverse  comments. 
However,  in  a  separate  «*«*»n»?«m*  in  the 
Federal  Ki^ieler  publication,  EPA  is 
proposing  to  approve  the  ^>revirion 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
February  9, 1996  unkse,  within  30  days 
of  its  piibliration,  adverse  or  critical 
comments  are  received.  If  EPA  receivea 
sudi  Comments,  this  action  will  be 
widtdrawn  before  the  eSsctive  date  by 
pubUshing  a  subsequent  document  that 
will  wiUufaew  te  final  action.  AU 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
pnqiosed  rule.  EPA  will  luit  institute  a 
second  comment  period  on  this  action. 
Any  partiea  interMted  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  ia  advised  that  this  action  will  be 
effective  February  9. 1996. 

The  Agency  ha»  reviewed  this  request 
for  revision  of  the  Federally-ai^roved 
SIP  for  conformance  with  die  provisicms 
of  the  1990  Amendments  enacted  oa 
November  15, 1990.  EPA  has 
determined  that  this  action  conforms 
with  those  requirements. 

Under  Section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607  (b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  9, 1996. 
Filing  a  petition  for  reconsideratimi  by 


the  Administrtf  or  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purjioses  of  judidal  review  nor  does  it 
extnid  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  efiisctiveness  of 
such  rule  or  action.  This  acticm  may  not 
be  challenged  latv  in  proceedingB  to 
eidiarce  its  requiremmits.  (See  Section 
307(b)(2)  of  die  CAA,  42  U.S.C  7607 
(b)(2).) 

This  action  has  been  classified  as  a 
TaUe  3  action  for  signature  by  the 
Regional  Administratar  under  the 
procedures  published  in  the  Federal 
laghlm  on  January  19, 1989  (54  PR 
2214-2225).  as  revfaed  by  a  July  10, 
1995,  mamarandum  from  Mary  Mchols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  df  Management 
and  Budgst  (OMB)  has  exempted  Uiis 
regulattxy  action  from  E.0. 12866 
review. 

Nothing  in  thia  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementatton  plan.  Eadi  request  for  * 
revision  to  the  state  implnnentetion 
plan  shaD  be  considered  sepamtely  in 
Ofjta  of  specific  technical,  economic, 
and  environmental  factors  snd  in 
relation  to  relevant  statutory  and 
regulatory  raquiieiBents. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibuity  analysis 
snsnssing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Altemativelv,.EPA  may  certify 
that  the  rule  vdll  not  have  a  significant 
impact  on  a  substantial  .number  of  smell 
entities.  Small  entities  include  small 
businesses,  small  not-faa<-profit 
enterprises,  end  government  entities 
with  jurisdicticm  over  populations  of 
less  than  50,000. 

SIP  Actions 

SIP  approvals  under  110«nd 
subchapter  I,  Part  D  of  the  CAA  do  not . 
create  any  new  requirementa,  but    • 
simply  apimive  requirements  that-the 
State  is  auready  iiiq>oeing.  Therefore, 
because  die  Federal  SlP-ai^noval  does 
not  impose  aity  new  requiremente,  I 
certify  that  it  does  nothave  a  sipiificant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  dienatme  of  the 
Federal-state  relationship  imder  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  stete  action.  The  CAA 
forbids  EPA  to  bese  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Ct  1976);  42  U.S.C 
Secticm  7410(a)(2). 


Unfunded  Mandates  Reform  Act  of 
1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
efiiactive  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
stetutory  requirements.  Section  203 
reqiiires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  Monoxide, 
Hydrocarbons,  Incorporation  by 
Reference,  Intergovernmental  rations. 
Lead,  Nitrogen  dioxide.  Ozone,  ■ 
Particulate  matter,  Reporting  and 
Recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  September  20, 1995. 
Patridc  M.  ToUm, 
Acting  Regional  Administrator.  ., . 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  RegulaUpns,  is  amended  as 
follows: 

PART52-(AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.Q  7401-7671q. 

Subpart  PP— South  Carolina 

2.  Section  52.2120  is  amended  by 
adding  paragraph  (c)(40]  to  read  as 
follows:  ' 

162.2120    MentHlcalion  of  plan, 
(c)  '  •  • 


(40)  The  minor  source  operating 
permit  program  for  South  Carolina, 
submitted  by  the  Department  of  Health 
and  Environmental  Control  on  July  12, 
1995,  and  as  part  of  the  South  Carolina 
SIP. 

(i)  Incorporation  by  reference. 

(A)  Regulation  61-62.1,  Section  1.3, 
13, 19.  50,  72,  and  73,  Section  II.F.2, 
Section  II.F.2.e,  Section  II.G,  and 
Section  II.H  of  the  South  Carolina  SIP 
which  became  efiiective  on  Jime  23, 
1995. 

(ii)  Other  material.  None. 

(PR  Doc.  95-30110  Filed  12-8-95:  8:45  am] 
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40  CFR  Part  180 
[OPP-300406;  FRL-498»-e] 
RIN  2070-AB78 

CartMfuran;  Tolerance  Extension  for 
Canola 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
insecticide  2,3-dihydro-2,2-dimethyl-7- 
benzofuranyl-A/-methylcarbamate 
(common  name  "carbofuran")  and  its 
metabolites  in  or  on  canola  at  1.0  part 
per  million  (ppm)  for  an  additional  1- 
year  period,  to  February  22, 1998.  EPA 
is  issuing  this  rule  on  its  own  initiative 
following  a  request  from  the  U.S.  Canola 
Association  to  allow  the  use  of 
carbofuran  on  canola  in  the  1996 
growing  season. 
EFFECTIVE  DATE:  This  regulation 
becomes  efiiective  December  11, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  niunber,  [OPP- 
300406],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
nimiber  and  submitted  to:  Public 
Response  and  Ingram  Resources 
Branch,  Field  Operatitms  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  1B2, 
1921  JeflFerson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 


Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

An  electronic  copy  of  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  may  be  submitted  to  OPP  by 
sending  electronic  mail  (e-mail)  to: 
opp-docket9epamail.epa.gov 
Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  [OPP-300406]  .  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-maiL 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:By 
mail:  Dennis  H.  Edwards,  Jr.,  Product 
Manager  (PM)  19,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephcme  number: 
Rm.  207,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)-305- 
6386;  e-mail:  edwards.dennis 
®epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  Novemtwr  8,  1994 
(59  FR  55605),  which  announced  that 
on  its  own  initiative  and  under  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(e),  it  proposed  a  time-limited, 
regionally  restricted  tolerance  for  the 
residues  of  carbofuran  and  its 
metaboites  in  or  on  canola  at  1.0  ppm. 
EPA  proposed  the  tolerance  because 
canola  treated  with  carbofuran  may  not 
be  processed  in  the  U.S.  and  must  be 
exported  to  Canada.  A  2-year  time- 
limited  tolerance  was  established  by  a 
rule  in  the  Federal  Register  of  February 
22, 1995  (60  FR  9781),  vrith  an 
expiration  date  of  February  22, 1997. 
Registrations  associated  with  this 
tolerance  will  be  regionally  restricted  to 
Idaho,  Minnesota,  Montana,  North 
Dakota,  and  Washington. 

In  Feideral  Register  of  October  25, 
1995  (60  FR  54685),  EPA  issued  a  notice 
of  receipt  of  a  request  from  the  U.S. 
Canola  Association  asking  for  a  1-year 
extension  of  the  canola  tolerance.  This 
extension  would  then  allow  the  use  of 
carbofuran  on  canola  in  the  1996 
growing  season.  The  use  of  carbofuran 
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on  canola  will  rafnain  zegionally 
iwbicted  and  tii$e-UiiUtBd,bM«i#e  of  a 
ooooam  far  anilai|  toeddty.  Hm  use  ia 
•xtanded  for  the  1996  growiiig  laaaaii 
only.  Tha  A«ncT  expects  to  mgiatar  an 
alternative  chemical  in  late  1995  lor 
eaxtf  aeaaon  con^l  of  the  flee  bertle. 
This  may  be  avai|abk  in  Umited 
quantitiaB  far  that  1996  growing  season, 
md  ftilly  available  tberaeiker. 

Hie  Inteoegioaal  Itosearch  Project  No. 
4  (IR-4)  plans  to  ^uhmit  a  petition  for  a 
pel  luanant  toleniioe  f<v  caiboninn  on 
canola  in  late  1995  or  eariy  1996. 
However,  because  of  the  Imown  hazard 
of  caifaofaian  to  ^rds  and  wUdliie,  B>A 
wiU  not  eetabUshl  a  permanent  tolerance 
nntil  the  Agency  pas  fully  evaluated 
risks  to  wildlife. , 

The  data  submitted  on  the  proposal 
and  other  ralevaiM  material  have  oeen 
evaloatod  and  discussed  in  the 
imyoeed  rule  of  fioveo^Mr  8. 1994  (Sd 
FR  55805).  Baaedlon  that  data  and 
infarmatian  considered,  the  Agency 
concludes  that  eofansian  of  the  time- 
limited  tohranoe^will  continue  to 
protect  the  puMid  heahb.  Therafcte.  the 
time-UmitBatole^uioe  is  extended  fiir 
an  additinml  1-vfer  period 

Any  person  aateisely  ^bcted  by  this 
ragulatiea  may,  i4ithin  30  days  after 
puUicatian  m  thi»  document  in  the 
Pedsrel  legisler.ifile  written  objections 
to  the  regulation  4nd  may  also  request 
a  hearing  <m  tbos#  Directions. 
Objections  and  h4aring  requests  must  be 
filed  witbdi»  Hearing  Ckrk.  at  the 
address  given  abdve  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  bearing 
reqaests  filed  writh  the  Hearing  Cledc 
riiOHld  be  submitted  to  die  OPP  docket 
for  this  rufamaktog.  Hie  objections 
submitted  must  sMdfy  the  provisions 
of  the  regakHan  fo&mad  ofa|ectionable 
and  the  grounds  ibr  die  objections  (40 
CFR  17a25).  Each  objectim  must  be 
accompanied  by  me  fee  praecribed  by 
40  CFR  18033(1).  If  a  beering  is 
requested,  the  obj^ons  must  Include  a 
statement  of  the  fectual  iasue(s)  on 
which  a  heering  i^  requested,  the 
lemiestar's  oontei>Mons  on  audi  issues, 
md  a  summary  of  any  evidence  relied 
upon  by  the  objedtor  (40  CFR  178.27).  A 
request  for  a  beaifng  will  be  granted  if 
die  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  |ud  substantial  issue 
of  feet;  ^re  is  a  ^aesonable  poesibility 
that  available  evidence  identified  by  the 
requestor  would.  If  established,  resolve 
one  or  more  of  such  issues  in  bvor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  bets  to  the 
omtraiy ;  and  resolution  of  the  factual 
is8ue(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


EPA  has  estabUshad  a  record  ftv  this 
rulemaking  under  docket  nundwr  [OPP- 
300406}  (innhiding  any  comments  and 
data  submitted  electraiiically)^  A  public 
version  of  this  record,  induding 
{vinted.  paper  versions  of  electronic 
comments,  lodddi  does  not  include  any 
infarmatian  claimed  as  CBI,  is  available 
for  inspection  JSrom  8  ajn,  to  4:30  pjn., 
Monday  through  Friday,  excluding  lenal 
holidays.  The  public  record  is  locatedin 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  ^eld 
Operations  Divisian  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protectian  Agency,  Crystal  Mall  1B2, 
1921  JeOarson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directiy  to  EPA  at: 

opp-docket0BpamaiLepa.gov. 

Electnmic  comments  must  be 
submitted  as  an  ASCU  file  avoiding  the 
use  of  special  characters  and  any  form 
'  of  enciyj^on. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  fann.  Accordingfy,  EPA  will 
transrar  any  copies  of  ol^ections  and 
hearing  requests  received  electronically 
into  prilled,  paper  farm  es  they  are 
received  and  will  place  the  peper  copies 
in  the  official  rulemaking  reomi  v^teh 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"AKIRBSSES"  at  the  be^nning  of  this 
document 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  die  Agency 
must  determine  wiiether  the  regulatory 
action  is  "significant"  and  thoefare 
subject  to  all  the  requirements  of  the 
Executive  Order  (Le.,  R^ulatory  Impact 
Analjrsis,  review  by  the  Office  of 
Management  and  Budget  (CM4B)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant"):  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  1^  another  agency;  (3) 
materiaUy  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs:  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priraities,  or 
the  principles  set  forth  in  this  Executive 
Order. 


Pursuant  to  the  terms  of  this '  "^'''^'t'.,.' 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  ia 
therefore  not  sidiject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat  1164,  5  U.S.C  601-612), 
the  Administrator  has  determihed  th^ 
regulations  establishing  new  tolerances 
or  raising  tolaranoe  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signifiicant 
economic  impact  on  a  substantial 
number  of  sniall  entities.  A  certification 
statement  to  this  offset  was  publiahed  in 
die  Federal  Rei^sler  of  May  4, 1981  (46 
FR  24950). 

List  of  Sob^ecta  in  40  CFRPart  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Repoiting  and  recordkeeping 
requirements. 

Dated-  Nowmber  30, 1995. 


Dineta-,  AagMtatfon  Division.  Office  of 
Pnttdde  Ptogfomt. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— (AMENDEOI 

1.  The  audiority  citation  for  part  180 
continues  to  read  as  follows: 

AmbatHy:  21  U.S.C  346a  and  371. 

fl80L254   (AmandadI 

2.  In  S  180.254  Carbofuran;  tolerances 
for  residues,  by  amending  paragraph  (c) 
in  the  introductory  text  l^  rhan^ng  the 
date  "February  22, 1997"  to  read 
"Frtmury  22, 1998". 

(FR  Doc.  95-30115  Filed  12-6-95: 4K)3  pm) 


DEPAflTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  nnandng  AdmlnlstFation 

42CFRPart411 

[BPD-«60-f) 

Medicare  Program;  Phyeldan  Setf- 
Referral  ReguiaHone:  Ctwnge  In  Dale 
for  Submieeien  of  Qraup  Atlaetatlon 
Stalenient 

agency:  Healdi  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  rule— Technical 
amendment 

SUMMARY:  This  final  rule  changes 
(delays)  the  date  by  which  a  group  of 
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physicians  that  wishes  to  be  identified 
as  a  group  practice  for  purposes  of  the 
physician  s^-referral  regulations  (42 
CFR  411.350  through  411.361]  must  file 
a  statement  attesting  that  it  meets 
certain  specified  conditions. 
DATES:  These  regidations  are  effective 
on  December  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Snyder  (attestation  issues)  (410) 
786-5991.  Betty  Burner  (other 
physician  referral  issues)  (410)  786- 
4649. 

SUPPLEMENTARY  information: 

L  Background 

Oa  August  14. 1995,  we  published,  at 
60  FR  41914,  a  final  rule  with  comment 
period  entitled.  "Medicare  program; 
Physician  Financial  Relationships  With, 
and  Referrals  to.  Health  Care  Entities 
That  Furnish  Clinical  Laboratory 
Services  and  Financial  Relationship 
Reporting  Requirements."  That  rule 
specified  that,  if  a  physician  or  a 
member  of  a  physician's  immediate 
family  has  a  financial  relationship  with 
an  entity,  the  physician  may  not  make 
referrals  to  the  entity  fdr  the  furnishing 
of  clinical  laboratory  services  imder  the 
Medicare  program  except  under 
specified  circumstances.  Under  the  rule, 
being  designated  as  a  group  practice 
may  enable  a  group  of  physicians  to 
meet  the  conditions  that  would  qualify 
it  for  an  exception  to  the  prohibition  on 
referrals.  Specifically,  the  rule  required, 
at  §  411.360  (a)  and  (b).  that  a  group  of 
physicians  that  intends  to  be  identified 
as  a  group  practice  (as  defined  at 
$  411.351)  submit  a  written  statmnent  to 
attest  that,  during  the  most  recent  12- 
month  period  (calendar  year,  fiscal  year, 
or  immediately  preceding  12-month 
period),  75  percent  of  the  total  patient 
care  services  of  group  practice  members 
was  furnished  through  the  group,  was 
billed  imder  a  billing  number  assigned 
to  the  group,  and  the  amounts  so 
received  were  treated  as  receipts  of  the 
group.  In  the  case  of  a  newly  formed 
group  practice,  the  group  would  submit 
a  statement  to  attest  that  during  the  next 
calender  year,  fiscal  year,  or  12-month 
period,  it  expects  to  meet  the  75-peroent 
standaid.  The  rule  further  required,  at 
§  411.360(e),  that  the  attestation  be 
submitted  to  the  appropriate  Medicare 
carrier  by  December  12, 1995. 

n.  Proviaicms  rfThis  Rule 

This  rule  changes  the  above  submittal 
date  to  require  that  the  attestation 
statement  be  submitted  no  later  than  60 
days  alter  receipt  of  instructions  from 
the  carrier. 

We  have  been  in  the  process  of 
developing  a  method  for  groups  to 


provide  us  with  their  attestation 
statements.  However,  we  have  come  to 
realize  that  those  individuals  who 
would  be  completing  the  attestation 
statement  need  to  be  offered  more 
guidance  than  we  had  (uiginally 
anticipated  providing  in  the  attestation 
instructions.  The  attestation  instructions 
will  not  be  available  early  enough  to 
give  the  respondents  sufficient  time  to 
submit  the  statement  by  the  deadline 
stated  in  the  regulations.  Therefore,  this 
final  rule  revises  §  411.360(e)  to  require 
that  the  atiestation  be  submitted  no  later 
than  60  days  after  receipt  of  the 
attestation  instructions  from  the  carrier. 
In  the  interim,  a  group  of  physicians  can 
regard  itself  as  a  group  practice  if  it 
believes  it  meets  the  definition  of  group 
practice  that  was  incorporated  in  our 
regulations,  at  §  411.351.  by  the  August 
14  rule. 

m.  Collection  of  InftHmation 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995.  agencies  are  required  to  provide 
a  60-day  notice  in  the  Federal  R^;ister 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB.  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  followins  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  coUection 
burden; 

•  The  quahty,  utifity,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques.  Therefore,  we  are 
soUdting  pubUc  comment  on  each  of 
these  issues  for  the  information 
collection  requirement  discussed  below. 

Section  411.360  contains  a 
requirement  concerning  those  groups  of 
physicians  attempting  to  be  identified  as 
a  "group  practice."  It  specifies  that  the 
group  must  attest  that,  in  the  aggregate. 
75  percent  of  total  patient  care  services 
furnished  by  all  physician  members  are 
(or,  in  the  case  of  a  newly  formed  group, 
are  expected  to  be]  furnished  through 
the  group  and  billed  under  a  billing 
number  assigned  to  the  group.  This 
information  collection  requirement  was 
established  by  the  August  14, 1995  rule 
discussed  earlier.  As  stated  in  the 
August  14. 1995  rule,  public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  be  1  hour  per  response. 
Organizations  and  individuals  were 
given  an  opportvmity  to  comment  on  the 
information  collection  requirements  at 
the  time  the  August  14  rule  was 
published.  However,  because  this  rule 
changes  the  date  by  which  the 
attestation  must  be  submitted,  we  are 
again  soliciting  public  comment  on  this 
requirement  and  providing  the  60-day 
notice.  As  also  stated  in  the  August  14 
rule,  a  document  will  be  published  in 
the  Fedotd  Register  after  Office  of 
Management  and  Budget  approval  is 
obtained. 

Organizations  and  individuals 
desiring  to  submit  comments  on  these 
information  collection  and 
recordkeeping  requirements  should  mail 
written  comments  (1  original  and  3 
copies)  to  the  following  address:  Health 
Care  Financing  Administration, 
Department  of  Health  and  Hiunan 
Services.  Attention:  BPD-650-F,  P.O. 
Box  26688.  Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore.  MD  21224-1850. 

IV.  Waiver  of  Proposed  Rulemaking 
and  Delay  in  Effective  Date 

As  required  by  the  Administrative 
Procedure  Act,  we  generally  provide 
notice  and  opportimity  for  comment  on 
regulations  and  provide  that  final  rules 
are  not  effective  until  30  days  after  the 
date  of  publication  imless  we  can  find 
good  cause  for  waiving  the  notice-and- 
commmt  procedure  and  delayed 
effective  date  as  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

Unless  the  requirement  at  §  411.360(e] 
is  revised  before  December  12, 1995.  the 
regulations  would  contain  a 
requirement  that,  through  no  fault  of 
their  own.  groups  of  physicians  would 
be  unable  to  meet  Therefore,  we  find 
good  cause  to  waive  the  notice-and- 
comment  procedure  as  being  contrary  to 
the  public  interest.  We  also  find  good 
cause  to  waive  the  delay  in  effective 
date. 

V.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
FlexibiUty  Act  (RFA]  (5  U.S.C.  601 
through  612),  we  prepare  a  regulatory 
flexibiUty  analysis  unless  we  certify  that 
a  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA.  all  physicians  are 
considered  to  he  small  entities. 
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In  addition,  aecfdaa  1102(b)  of  tlie  Act 
lequira  us  to  pnttaiB  a  regulatory 
impad  asa^rsis  if  a  rule  may  bave  a 
ajgnifinant  impadt  (» the  operations  of 
a  substantial  nunfber  of  sbmU  rural 
hospitals.  Such  a$  analysis  nuist 
oonibnn  to  the  pi^ivisiaDS  of  aection  604 
of  die  8FA.  For  pttrpoees  of  aecdon 
1102(b)  of  the  Act  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  ol  a  Metn^iolitan 
Statistical  Area  a«d  has  iswrar  than  50 
beds. 

Tiiis  rule  merely  makes  a  technical 
amendment  to  delay  the  due  date  finr  the 
submissian.  by  a  group  of  physidans 
that  wishes  to  be  Ideirtilled  as  a  "group 
practioe.'*  of  a  stafement  attesting  Aat  it 
meets  '^***»*"  conditians.  For  this 
reeeon.  we  are  no4  pnpaiing  analyses 
for  either  the  RFAj  (v  seeden  1102(b)  of 
the  Act  because  i4s  have  determined, 
and  we  oettify,  th^t  this  rule  will  not 
have  a  rfgnift/ran*  fisniMnwfa'  impact  aa 
a  stihstantlai  nuntier  of  small  enddes  or 
a  simiflcant  impsct  on  the  operadons  of 
a  aimstantial  number  of  smaU  rural 
hospitals.  ' 

In  aooordanoe  widi  the  pravisioas  of 
Executive  Order  12M6.  tlds  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

List  ef  Sufaiscls  i^  42  CFR  Put  411 

Kidney  diseese^,  Medicsre,  niysidan 
refnal.  Reposting  and  recordkeeping 
requirements.       i 

42  CFR  part  41^  is  amended  as  set 
fafth  below: 

PART  411-EXCUJ8tON8  FROM 
MEDICARE  AND  IMTTATION  ON 
MEDICARE  PAYMENT 

1.  The  authoritj^  dtadon  for  part  411 
continues  to  read  ^  follows: 

Aliiwllj  Sect.  lk02  and  1871  of  the 
Sodal  Security  Act  ^2  U.S.C  1302  and 
1395hh). 

2.  In  §  411.360,  naiagraph  (e)  is 
reviaed  to  reed  as  tbllowa: 


1411.360   Oroup  pmettee 


(e)  A  group  that'intends  to  meet  the 
definition  of  a  group  practice  in  order  to 
qualify  for  an  exception  described  in 
§§411.355  Uirough  411.357,  must 
submit  the  attestation  required  by 
paragraph  (a)  or  paragraph  (b)(1)  of  this 
section,  as  applicable,  to  its  carrier  no 
later  than  60  days  after  receipt  of  the 
attestation  instructions  from  its  carrier. 

(Catalog  of  Federal  Domestic  Assistance  - 
Program  No.  93.774,  Medicare — 
Supplementary  Metrical  Insurance  Program) 
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AQENCY:  HeeJth  Csre  Financing 
Administraticm  (HCFA).  HHS. 
ACTION:  Final  rule  with  comment 

summary:  This  final  rule  %dth  comaent 
period  confonns  our  reguletions  to 
rhanges  made  to  aecdon  1834  of  the 
Sodal  Security  Act  (die  Act)  by  aecdon 
131  of  the  Social  Security  Ad 
Amendments  of  1994.  Secdon  1834(0  of 
the  Ad  requires  that  suppliers  meet 
addidcmal  standards  rekted  to 
compUanoe  with  State  and  Federal 
licensure  requirements,  in«tntn<njng  a 
physical  frcuity  on  an  apnropiiate  site, 
and  proof  of  appropriate  Uability 
insurance.  This  final  nde  retains 
existing  regulatory  standards  and 
incorporates  the  three  additional 
standards  spedficaUy  dted  from  the 
statute. 

DATIS:  EfEscdve  Date:  This  rule  is 
efiecdve  January  1, 1996. 

Comments:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  February  9, 
1996. 


B:  Mail  written  comments  (1 
original  and  3  copies)  to  die  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services.  Attention:  BPD- 
838-FC.  P.O.  Box  26676.  Baltimore.  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue 

SW..  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 


BPI>-838-FC  Cranments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
gennallv  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.  Washington,  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
ajn.  to  5  p jn.  (phone:  (202)  690-78g(H- 

For  conunents  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Office  erf 
Infarmatian  and  Regulatory  Affidrs, 
Office  of  Management  and  Buifaet, 
Room  10235.  New  Executive^^ce 
Building.  Washington,  DC  20503.  Attn: 
Allison  HemmE^t.  HCFA  Desk 
Officer. 

FOR  RmmBI  MFOIMATION  oontact: 
Lany  Bonander.  (410)  786-4479. 


A.  General 

The  Medicare  Part  B  program  is  a 
voluntary  program  that  pays  all  or  part 
of  the  costs  tor  physicians'  services, 
ou^tient  hoepital  services,  certain 
home  health  services,  services  furnished 
by  rural  health  clinics,  smbulatory 
surgical  centers,  and  comprehensive 
outpatient  rehabilitation  adUties,  and 
certain  other  medical  and  hoepital 
heelth  snvices  not  covered  Iqr  Medicare 
PaitA. 

Medicare  services  are  fimdshed  by 
two  types  of  entities,  that  is,  [noviders 
and  suppliers.  Tlie  term  "prcnrider"  as 
defined  in  our  regulations  at  42  CFR 
400.202,  means  a  hospital,  a  rural 
primary  care  hospital,  a  skilled  nursing 
iadlity.  a  comprdiensive  outpatient 
rehabuitation  ndlity.  a  home  health 
agency,  or  a  hospice  that  has  in  efbd  an 
agreement  to  partidpate  in  Medicare.  A 
(£nic.  a  rehabilitation  agency,  or  a 
public  health  agency  that  has  a  similar 
agreement  to  furnish  outpetient  physiad 
therapy  or  speech  pathology  services,  or 
a  community  mental  health  center  with 
a  similar  agreement  to  fiunish  partial 
hospitalization  services,  is  also 
considered  a  provider  (see  sections 
1861(u)  and  1866(e)  of  the  Social 
Security  Act  (the  Ad)). 

In  general,  suppliers  are  individuals 
or  entities  that  furnish  cratain  tjrpes  of 
medical  and  other  heelth  services  imder 
part  B.  There  are  different  definitions  of 
the  term  supplier  and  spedfic 
regulations  governing  different  types  of 
suppliers.  Eiurable  medical  equipment, 
prosthetics,  orthotics,  and  supplies 
PMEPOS)  encompasses  the  types  of 
items  induded  in  the  definition  of 
"medical  eqmpment  and  supplies" 
found  at  section  1834(]K5)  of  the  Ad.  In 


diis  rule,  the  term  "DMEPOS  supplier" 
refers  to  all  individuals  or  entities  that 
furnish  these  items. 

For  purposes  of  DMEPOS  supplier 
standards,  the  term  "supplier"  is 
currenUy  defined  in  §  424.57(a)  as  an 
entity  or  individual,  including  a 
physidan  or  part  A  provider,  which 
sells  or  rents  part  B  covered  items  to 
Medicare  benefidaries.  and  which 
meets  certain  standards.  We  are 
retaining  this  definition  for  purposes  of 
identifying  those  entities  that  must  meet 
Medicare  DMEPOS  supplier  standards 
in  order  to  obtain  a  supplier  niunber. 
Those  individuals  or  entities  that  do  not 
furnish  DMEPOS  items  but  only  fiunish 
other  types  of  health  care  services,  such 
as  physicians'  services  or  nurse 
practitioner  services,  would  not  be 
subjed  to  these  standards.  Moreover,  a 
supplin  number  is  not  necessary  before 
Medicare  payment  can  be  made  with 
reaped  to  medical  equipment  and 
supplies  furnished  inddent  to  a 
physician's  service. 

For  Medicare  purposes,  DMEPOS 
suppliers  either  accept  or  do  not  accept 
assignment.  If  a  DM^HDS  supplier 
accepta  assignment,  it  agrees  to  accept 
the  Medicare  approved  amount  as 
payment  in  full  for  the  cov«ed  item. 
Generally,  Medicare  pays  80  percent  of 
the  approved  amount  and  the 
beneficiary  is  responsible  for  applicable 
coinsurance  and  any  unmet  Medicare 
deductible  amounts.  DMEPOS  suppliers 
that  bave  volimtarily  agreed  to  enter 
into  an  agreement  to  accept  assignment 
for  all  items  are  referred  to  as 
"participating  suppliers".  Partidpating 
DMEPOS  suppliers  are  listed  in 
diredories  available  to  Medicare 
beneficiaries  and  receive  part  B 
payment  diredly  from  the  Medicare 
program.  Nonpartidpating  DMEPOS 
suppliers  may  accept  assignment  on  a 
case-by-case  basis,  and  for  these  claims, 
receive  payment  diiedly  from  Medicare. 
If  a  beneficiary  receives  a  service  fitim 
a  nonpartidpating  DMEPOS  supplier  on 
a  nonassigned  basis,  however,  payment 
is  made  to  the  beneficiary  who  in  turn 
pays  the  DMEPOS  supplier.  This  rule 
applies  to  all  DMEPOS  suppliers  for  all 
items  furnished  to  Medicare 
benefidaries  regardless  of  whether  they 
accept  Medicare  assignment  or  are 
Medicare  partidpating  suppliers. 

Durable  Medical  Equipment 

Durable  medical  equipment  (DME)  is 
included  in  the  definition  of  "medical 
and  other  health  services"  as  indicated 
by  section  1861(s)(6)  of  the  Ad.  The 
term  DME  is  defined  at  section  1861  (n) 
of  the  Ad.  This  definition,  in  part, 
excludes  from  coverage  as  DME,  items 
furnished  in  skilled  nursing  fadlities 


and  hospitals.  (Equipment  furnished  in 
those  facilities  is  paid  for  as  part  of  their 
routine  or  andllary  costs.)  The  term  is 
also  defined  in  §  414.202  as  meaning 
"equipment,  fumi^ed  by  a  supplier  or 
a  home  health  agency  that — 

(1)  Can  withstand  repeated  use; 

(2)  Is  primarily  and  customarily  used 
to  serve  a  medical  piupose; 

(3)  Generally  is  not  useful  to  an 
individual  in  the  absence  of  an  illness 
or  injury;  and 

(4)  Is  appropriate  for  use  in  the 
home."  Examples  of  DME  include  such 
items  as  blood  glucose  monitors, 
hospital  beds,  nebulizers,  oxygen 
delivery  systems,  and  wheelchairs. 

Prosthetic  Devices 

Prosthetic  devices  are  also  included 
in  the  definition  of  "medical  and  other 
health  services"  ujider  section 
1861(s)(8)  of  the  Ad.  They  are  defined 
in  this  section  of  the  Ad  as  "devices 
(other  than  dental)  which  replace  all  or 
part  of  an  internal  body  organ 
(including  colostomy  bags  and  supplies 
diredly  related  to  colostomy  care), 
induding  replacement  of  such  devices, 
and  including  one  pair  of  conventional 
eyeglasses  or  contad  lenses  furnished 
subsequent  to  each  catarad  suirgery  with 
insertion  of  an  intraocular  lens".  Other 
examples  of  prosthetic  devices  include 
cardiac  pacemakers,  cochlear  implants, 
electrical  continence  aids,  electrical 
nerve  stimulators,  and  tracheostomy 
speaking  valves. 

Orthotics  and  Prosthetics 

Section  1861(s)(9)  of  the  Ad  provides 
for  the  coverage  of  "leg.  arm,  back,  and 
neck  braces,  and  artifidal  legs,  arms, 
and  eyes  *  *  *  "  under  the  term 
"medical  and  other  health  services".  As 
indicated  by  section  1834(h)(4)(C)  of  the 
Ad,  these  items  are  often  referred  to  as 
"orthotics  and  prosthetics." 

Supplies 

Section  1861(s)(5)  includes  "surgical 
dressings,  and  splints,  casts,  and  other 
devices  used  for  reduction  of  fractures 
and  dislocations;"  as  one  of  the 
"medical  and  other  health  services"  that 
is  covered  by  Medicare.  Other  items  that 
may  be  furnished  by  supphers  would 
include  (among  others): 

(1)  Prescription  drugs  used  in 
immunosuppressive  therapy  furnished 
to  an  individual  who  receives  an  organ 
transplant  for  which  pa}Tnent  is  made 
under  this  titie,  and  that  are  furnished 
within  a  certain  time  period  after  the 
date  of  the  transplant  procedure  as 
noted  at  section  1861(s)(2)(J)  of  the  Ad. 

(2)  Extra-depth  shoes  with  inserts  or 
custom  molded  shoes  with  inserts  for  an 


individual  with  diabetes  as  listed  at  ' 
section  1861(s){12)  of  the  Act. 

(3)  Home  dialysis  supplies  and 
equipment,  self-care  home  dialysis 
support  services,  and  institutional 
dialysis  services  and  supplies  included 
at  section  1861(s)(2)(F)  of  the  Ad. 

(4)  Oral  drugs  prescribed  for  use  as  an 
anticancer  therapeutic  agent  as  noted  at 
section  1861(s)(2)(Q)  of  the  Act. 

(5)  Self-administered  erythropoietin  . 
(as  described  in  section  1861(s)(2)(0)  of 
the  Ad). 

B.  DMEPOS  Supplier  Standards 

On  June  18. 1992,  we  pubUshed  a 
final  rule  with  comment  period  (57  FR 
27290)  that  estabUshed  in  §  424.57 
certain  business  standards  for  entities 
seeking  to  qualify  as  Medicare  suppliers 
of  DMEPOS  items.  Currently,  in  order  to 
obtain  a  Medicare  billing  niunber,  a 
DMEPOS  supplier  is  required  to  meet, 
and  to  certify  that  it  meets,  the 
following  supplier  standards: 

1.  Respona  to  orders  received  by 
filling  those  orders  from  its  own 
inventory  or  inventory  from  other 
companies  with  which  it  has  contracted 
to  fill  such  orders;  or  fabricating  or 
fitting  items  for  sale  from  supplies 
purchased  under  a  contrad. 

2.  Be  responsible  for  delivery  of 
Medicare  covered  items  to  Medicare 
beneficiaries. 

3.  Honor  all  warranties  express  and 
implied  imder  applicable  State  law. 

4.  Answer  any  questions  or 
complaints  a  beneficiary  has  about  the 
item  or  use  of  the  item  tiiat  was  sold  or 
rented  to  him  or  her,  and  refer 
benefidaries  with  Medicare  questions  to 
the  appropriate  carrier. 

5.  Maintain  and  repair  items  rented  to 
benefidaries  directiy  or  through  a 
service  contrad  with  another  company. 

6.  Accept  returns  of  substandard  (less 
than  full  quality  for  the  particular  item) 
or  unsuitable  items  (inappropriate  for 
the  beneficiary  at  the  time  it  was  fitted 
and/or  sold)  from  beneficiaries. 

7.  Disclose  consumer  information  to 
each  beneficiary  who  rents  or  purchases 
items.  This  information  consists  of  the 
supplier  standards  to  which  it  must 
conform. 

8.  Comply  with  the  disclosing 
provisions  m  §  420.206  (Disclosure  of 
persons  having  ovraership,  finandal,  or 
control  interest). 

C.  Obtaining  a  DMEPOS  Supplier 
Number  for  Identification  and  Billing 
Purposes 

Since  November  1, 1993,  every 
DMEPOS  supplier  that  submits  claims 
to  a  Durable  Medical  Equipment 
Regional  Carrier  pMERC)  is  required  to 
complete  and  return  the  Medicare 
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Suppliw  NumMr  Application  (HCFA- 
192  Form)  to  ibd  National  Supplier 
Ckaringhouae  (NSC),  the  NSC 
difltributea  appllcattans.  verifies  the 
data,  iasuas  nunvien  to  approved 
suppUara,  and  i^aintaina  a  nationd 
supplier  file.  The  DMBPOS  supplier 
must  obtain  a  simpliar  number  man  the 
NSCbefofB  the^ABRC  win  accept  a 
claim.  If  the  m^KPOS  sopplier  attempts 
to  file  a  claim  baCoie  obtaining  a 
supplier  numbw^e  DMERC  will  reject 
the  claim. 

Under  this  flnel  rule,  in  order  to 
obtain  a  Medicare  surolier  number,  a 
DMEPOS  suppliv  wul  be  raqutred  to 
meet,  and  to  ceitify  that  it  meets,  the 
supplier  standaikb  found  in  the  new 
S  424.57  as  dfscisaed  in  section  IL  of 
this  rule.  The  DMEPOS  supplier      , 
standards  found!  in  the  new  §  424.57 
include  the  supplier  standards  that  are 
in  the  existing  §M24.57,  and  also  the 
standards  dtmi  in  section 
18340)(l)(BKii)  (I)  through  (m)  of  the 
-Act 

The  EXMEPOStsupplier's  ceitificaticm 
that  supplier  standards  are  met  must  be 
completed  before  a  supplier  number 
will  be  issued  bt  the  NSC  The 
T^MEPOS  suppllsr  is  accountd>le  to 
complete  the  application  accurately. 
,  Any  deliberate  misrepresmtation  or 
concealment  of  tnaterial  informatian 
may  subject  the  DMEPOS  supplier  to 
liabiUty  \mder  dvil  and  criminal  laws. 
Eveiy  three  yeaib  the  DMEPOS  supplier 
is  required  to  ret»rtiiy  that  it  continues 
to  meet  the  EMDSPOS  supplier 
standards,  ' 

n.  Provisioiis  off  the  Final  Rqolation 

Section  131  of  the  Social  Security  Act 
Amendments  of!  1994  (SSA  '94.  Pub.  L. 
103-432.  enacted  on  October  31, 1994), 
added  a  new  sul^aection  ())  to  secticm 
1834  of  the  ActlSection  1634(jKl)(B)(i) 
of  the  Act  requUes  that  for  medical 
eqiiipment  and  lupphes  furnished  on  or 
after  October  3l|  1994.  and  before 
January  1. 1996;  the  supplier  must  meet 
the  current  standards  established  in 
$424.57.  Section  1834(})(l)(B)(ii)  of  the 
Act  requires  that  fos  medical  equipment 
and  supplies  furnished  on  or  after 
January  1, 1996Jthe  supplier  must  meet 
revised  standards  issued  by  the 
Secretary,  after  Consultation  with 
representatives  of  suppliers  of  medical 
equipment  and  supplies,  carriers,  and 
consumers. 

As  a  result  of  SSA  '94,  we  are 
establishing  additional  DMEPOS 
supplier  standards  by  revising 
paragraph  (c)  of  §  424.57  of  the 
regulations.  Thei  revised  standards 
include  all  of  the  standards  that  are  in 
the  existing  §  424.57  and  those 
standards  sped^cally  required  by 


section  1834(i)(l)(B)(ii)  (I)  through  (IH) 
of  the  Act. 

Beginning  Jaifliary  1, 1996.  a  suj^lier 
will  be  required  to  meet,  and  to  certify 
that  it  aaeets.  the  existing  standards 
discussed  in  section  C.  of  this  rule,  and 
also  the  followmg  additional  standards. 
The  supplier  must — 

(1)  Comply  with  all  appUc^le  State 
and  Federal  licensure  and  regulatory 
requirements; 

(2)  Maintain  a  physical  fsdhty  on  an 
apprcHpriate  site;  and 

(3)  Have  proof  of  appropriate  liability 
insiuance. 

We  are  issuing  this  final  rule  to 
incorporate  those  standards  that 
Congress  has  explicitly  Identified  and 
indicated  should  be  used  beginning 
January  1 ,  1906.  In  addition,  our 
existing  regulatosy  standards  have 
already  been  subject  to  the  notice  and 
comment  process,  and  both  the  public 
and  the  industry  are  firniiliar  with  those 
standards.  Congress  did  not  indicate  any 
intention  to  relax  those  standards. 
Rather,  we  believe  Congress'  intent  is  to 
strengthen  these  standards  to  protect 
Medicare  beneficiaries.  This  &ial  rule 
will  provide  a  base  level  of  protection 
that  will  enable  us  to  continue  to 
process  applications  of  individuals  and 
entities  who  seek  to  become  suppliers, 
and  will  provide  a  basis  to  revdu  the 
nimibers  of  suppliers  who  do  not  fulfill 
those  standards  according  to  our 
regulations  at  §  405.874. 

The  statute  also  gives  the  Secretary 
the  authority  to  establish  additional 
standards  besides  those  included  in  the 
existing  $  424.57  and  those  standards 
specifically  dted  in  section 
1834(j)(l)(B)(ii)  (I)  through  (IH).  As 
directed  l^  the  statute,  we  have 
contacted  or  consulted  with 
representatives  of  suppliers,  carriers, 
and  consumers  concerning  the  need  for 
additional  supplier  standards.  These 
meetings  were  productive  and  we  have 
received  numerous  comments  that 
suggest  that  additional  standards  may  be 
necessary  in  certain  areas.  We  are 
currentfy  considering  these  comments 
as  we  develop  a  proposed  rule  that 
would  set  forth  additional  substantive 
supplier  standards.  At  this  time, 
however,  we  are  retaining  our  existing 
standards  and  only  adding  those 
standards  specifically  cited  from  section 
1834(j)oftheAct. 

m.  CoUectian  vi  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  agendes  are  required  to  provide 
a  60-day  notice  in  the  Federal  Register 
and  solidt  public  comment  before  a 
collection  of  information  requirement  Is 
submiUed  to  the  Office  of  Management 


and  Budget  (OMB)  tor  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(cM2)(A)  of  the  Paperwork 
Reduction  Ad  of  1995  requires  that  we 
solidt  comment  on  the  followine  issues: 

•  Whethw  the  information  collection 
is  necessary  and  uaefiil  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  (tf 
the  information  to  be  collected;  and 

•  Recommaidatimis  to  minimize  the 
information  collection  burden  oa  the 
affeded  public,  including  automated 
collection  tedmiques.  Therefore,  we  are 
solidting  public  comment  on  each  of 
these  isffoes  for  the  information 
collection  reqiiirements  discussed 
below. 

The  folloKving  sections  of  this 
document  contcdn  Information 
collection  reqiiirements  as  described 
below: 

The  information  collection 
requirements  in  $  424.57  ("Special 
payment  rules  for  items  furnished  by 
DMEPOS  suppliers  and  issuance  of 
DMEPOS  suppUer  billing  numbers"),  in 
paragrai^  (c)(7),  arise  as  a  result  of 
requiring  all  DMEPOS  suppliers  to  give 
a  copy  of  the  DMEPOS  supplier 
standards  to  each  Medicare  beneficiary 
with  whom  they  do  business.  The 
National  SuppUer  Clearinghouse  will 
supply  a  copy  to  each  enrolled  supplier 
which  may  be  photocopied.  We  estimate 
the  public  reporting  burden  fm  this 
collection  of  information  to  average 
approximately  20  minutes  per  year, 
including  photocopying  and  handing 
out  the  standards,  whidi  totals 
approximately  46,200  hours. 

The  information  collection 
requirements  In  §  424.57(c)(8)  cross 
refers  to  $  420.206  ("Disclosure  of 
persons  having  ownership,  finandal,  or 
control  interest")  concern  the 
Information  necessary  for  disclosure  of 
ownership  and  control  and  the 
Identities  of  managing  employees.  The 
respondents  who  will  provide  the 
Information  will  be  the  DMEPOS 
suppliers.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  be  140,000  hours.  We 
estimate  that  140,000  suppliers  will 
complete  the  information  which  is 
estimated  at  one  hour  per  supplier. 

We  have  submitted  a  copy  of  this  final 
rule  with  comment  period  to  OMB  for 
its  review  of  the  information  collection 
requirements  in  §  424.57(c)  (7)  and  (8). 
These  requirem«its  are  hot  effective 
imtil  they  have  been  approved  by  OMB. 
A  notice  will  be  pubUshed  in  the 


Federal  Register  when  approval  is 
obtained. 

Organizations  and  individuals 
desirang  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
.  send  them  to  the  Health  Care  Financing 
Administration,  Office  of  Finandal  and 
Hxunan  Resources,  Management 
Plaiming  and  Analysis  Staff,  7500 
Security  Boulevard,  Baltimore, 
Maryland,  21244-1850  and  to  the  Office 
of  Management  and  Budget  official 
whose  name  appears  in  the  ADDRESSES 
section  of  this  preamble. 

IV.  RaqKNue  to  CommentB 

~  Because  of  the  large  niunber  of  items 
of  correspondence  we  normally  receive 
on  Fedwral  Kegiater  documents 
published  for  comment,  we  are  not  able 
to  adatowledge  at  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and.  if  we  proceed 
with  a  subsequent  dociunent,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  dociunent. 

V.  Waiver  ef  Prior  Notice  Witli 
Conuaent  Period  and  of  iMayed 
ESisctive  Data     ' 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  for  a  rule  to 
provide  a  period  of  public  comment 
prior  to  the  ettiBctive  date  of  the  rule. 
This  procedure  can  be  waived,  however, 
when  an  agency  finds  good  cause  that 
a  notice  and  comment  procediue  is 
Impracticable,  unnecessary,  or  contrary 
to  the  public  Interest  Further,  we 
genoally  provide  for  final  rules  to  be 
effective  no  sooner  than  30  days  after 
the  date  of  pxiblication  unless  we  find 
good  cause  to  waive  the  delay. 

In  the  case  of  this  rule,  we  find  good 
cause  to  implement  this  rule  as  a  final 
rule  because  the  delay  Involved  In  the 
prior  notice  and  comment  procedures 
for  these  DMEPOS  supplier  standards 
would  be  contrary  to  the  public  interest. 
In  SSA  '94,  Congress  enaded  numerous 
substantive  provislcms  designed  to 
proted  Medicare  benefidaries  from 
abusive  practices  by  DMEPOS  suppliers. 
These  provisions  establish  limitations 
on  the  information  DMEPOS  suppliers 
may  Include  on  a  certificate  of  medical 
necessity  (section  1834(j)(2]),  establish 
restrictions  on  the  methods  DMEPOS 
suppliers  may  use  to  conted  certain 
Medicare  benefidaries  (section 
1834(a)(17)),  and  limit  the  Medicare 
beneficiary's  liability  If  tiie  DMEPOS 
supplier  does  not  comply  with  these 
stetutory  requirements  (section 
1834(j)(4)).  Congress  has  also 
establidied  significant  penalties. 


including  dvil  money  penalties,  if 
DMEPOS  suppliers  violate  particular 
stetutory  provisions  (section 
1834(a)(18)(B)).  Most  importantiy,  for 
purposes  of  this  regulation.  Congress 
has  indicated  that  beginning  January  1, 
1996,  individuals  or  entities  must  meet 
at  least  three  additional  standards  in 
ordw  to  obtain  a  Medicare  supplier 
niunber. 

When  considered  as  a  whole,  these 
legislative  changes  demonstrate  that 
Congress  has  serious  concerns  about  the 
business  practices  employed  by  certain 
DMEPOS  suppliers,  and  that  Medicare 
benefidaries  require  additional 
protection  bom  these  practices.  It 
would,  therefore,  be  contrary  to  the 
pubUc  Interest  to  delay  establishing  the 
specific  additional  criteria  that  Congress 
has  identified  by  adhering  to  the  normal 
notice  and  comment  procedures.  In 
addition,  as  noted  previously,  the 
Secretary  has  already  established  certain 
regulatory  standards  for  DMEPOS 
suppllera  that  were  developed  in 
accordance  with  the  notice  and 
comment  procedures.  These  standards 
are  familiar  to  the  public  and  the 
regulated  DMEPOS  supplier  community 
and  provide  a  base  level  of  protection 
for  Medicare  benefidaries.  Congress  has 
not  Indicated  any  intention  to  reduce  or 
eliminate  these  existing  standards.  It  is 
necessary  to  maintain  these  existing 
regulatory  standards  in  order  to  proted 
the  public  Interest  and  to  further  our 
efforts  to  prevent  fraud  and  abuse  in  the 
Medicare  program  through  Operation 
Restore  Trust. 

As  direded  by  statute,  we  have  met 
with  representetives  of  DMEPOS 
suppliers,  the  carriers,  and  consumers  to 
consider  whether  additional  standards 
are  necessary.  Although  these  meetings 
were  productive,  it  was  not  possible  to 
complete  the  full  notice  and  comment 
procedure  in  order  to  have  final  rules  in 
place  before  January  1, 1996.  We  are 
currently  preparing  a  notice  of  proposed 
rulemaldng  reflecting  our  consultations 
with  these  entities  and  individuals  and 
will  pubUsh  that  document  in  the  near 
foture.  These  final  rules  will  be  effective 
until  altered  by  those  regulations. 

We  believe  mat  it  would  be  contrary 
to  public  interest  to  delay 
implementetion  of  the  revised  standards 
pending  the  process  of  publishing  both 
a  proposed  rule  and  a  final  rule.  The 
three  new  standards  are  required  to  be 
'induded  in  any  new  standards 
promulgated  by  the  Secretary,  and  are 
not  discretionary.  Moreover,  the  existing 
DMEPOS  standards  had  be«n 
promulgated  in  accordance  with  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act 
Therefore,  we  find  good  cause  to  waive 


proposed  rulemaking  for  the  revised 
requirements  set  forth  in  §  424.57  and  to 
issue  these  regulations  in  final. 
However,  we  are  providing  a  60-day 
period  for  public  comment,  as  indicated 
at  the  beginning  of  this  rule,  on  the 
changes  to  §  424.57.  For  the  above 
reasons,  we  also  find  good  cause  to 
waive  the  delay  in  effective  date  of  this 
rule. 

VI.  Regulatory  Imped  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  we  certify  that 
a  rule  will  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  sinall  entities.  For  purposes 
of  the  RFA,  all  providers,  physidans, 
and  other  suppliers  are  considered  to  be 
small  entities.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity. 

In  addition,  section  1102(b)  of  the  Ad 
requires  us  to  prepare  a  regulatory 
impad  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitels.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Ad.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Stetistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Ad  because  we  have  determined,  and 
we  certify,  that  this  rule  will  not  have 
a  significant  economic  impad  on  a 
substantial  number  of  small  entities  or 
a  significant  impad  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  424 

Emergency  medical  services.  Health 
fadlities,  Health  professions.  Medicare. 

42  CFR  Part  424  is  amended  as  set 
forth  below: 

PART  424— CONOmONS  FOR 
MEDICARE  PAYMENT 

1.  The  authority  citetion  for  part  424 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302,  and 
1395hh). 

2.  Paragraph  (c)  of  §  424.57  is  revised 
to  read  as  follows: 
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(c)  Msdiore  d^  not  iasu*  a  Idlling 
numbar  to  a  supiliar  diat  submits 
claims  for  itsms  listad  in  §  421.210(b)  of 
this  subchapter  ifDtil  that  siqyptter 
noaets,  and  caitiff  that  it  meets,  the 
foUowing  staadatds.  The  suppBeap— 

(1)  hi  lespooart  to  oidera  whidi  it 
reoeinae,  flUs  thi*e  ardars  from  its  own 
inventory  or  invantoty  in  other 
oompanieB  vvith  Vhkdi  it  has  contiacted 
to  fiU  sitdi  aedssf  or  Uvlcales  or  fits 
items  for  sele  frain  suppUea  it  bn^s 
underacraitracts 

(2)  b  rs^oosaite  for  dettvecy  of 
Medtesee  covered  itHua  to  Medicare 
beneficiaries; 

(3)  Ifanets  all  f»ai  lantise  express  end 
inq>Ued  under  s^Ucabla  State  law; 

(4)  Answrers  si^  questions  or 
compkiats  a  bei#flGiery  bee  about  the 
item  ornse  of  th#  itam  that  wes  sold  or 
rented  to  faimor  her,  and  refsre 
beneficieries  wit^  Medicare  questions  to 
tibe  appropriate  (^srisr; 

(5)  Maintains  <iid  lepaiis  directly  ot 
through  a  setvio^  contract  with  anodier 
oompeny,  Itons  It  has  rented  to 
beneficieries; 

(6)  Accepts  returns  of  substandard 
(Imm  than  mil  quality  for  the  particular 
item)  or  unsuitak^  items  (in^^qpropriate 
for  the  beaeficia:^  at  the  time  it  was 
fitted  end/or  sold)  from  beneficiaries; 

(7)  Discloses  consumer  inftmnation  to 
each  baaeficiary  jwith  whom  it  does 
buainass  whidi  qonsiste  of  Ae  supplier 
standards  to  which  it  must  coulann; 

(8)  Complies  vttth  the  disclosure 
prorisiaBS  fas  ^^.206. 

(9)  CompUeev^  sll  api^icaUe  State 
and  Federal  Hcertsure  and  legnlatary 
requiremeots; 

(10)  Maintainsia  physical  fsciUty  on 
an  sf^iopriate  s^te;  end 

(11)  Has  proof  of  appropriate  lisixiUty 
insurance. 


*V 


i 


(Catalog  of  FatkmliDaiiiaatic  Anistanca 
Pragnm  Na  93.77t.  Madtcare    Hoapltal 
faiaunnca;  and  Pitagram  Na  93.774, 
Medicna — Supplemenfary  Medical 
buurance  Progiani) 

Datad:  Novambcr  22, 199S. 
»CVladacdi; 


AdminiBtrator,  Health  Con  Financing 

Administration.     I 
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and  Diritot;  Tranafar  of  Qiwft  LaliM 
PttoiiiQe  AuttMffty  Ftomi  IhoOoMt 
GuvdtollwSrintLMMme  ~ 

OevelopiiMiit  Cof 'poralion 

AOmcv:  Ofiloe  ofihe  SecreUoy.  DOT. 
ACTION:  nnel  rule. 

StJMMARnr:  the  Coast  Guard's 
responsibility  far  administering  the 
Secrsttty's  fonctianaundBr  the  (keet 
Lakee  Pilotage  Act  of  1960,  as  amended, 
and  the  Secretar3r's  authraity  to  mter 
intok  revise,  or  aiiiwiid  errangemants 
with  raneda,  are  beLug  tran^hned  to  the 
Saint  Lawrence  Seaway  Deveknmient 
Corporation.  This  rule  affirms  tfie 
interim  final  rule  amanding  die 
delegations  to  be  in  accordanoe  with  the 
changed  responsibilities.  Aldiongh  a 
comment  pmiod  for  the  Seeretery^'' 
detections  is  not  rscpiirsdby  the 
Administrative  Procedure  Act.  the 
Department  of  TransportatioB  requested 
public  conmient  on  the  interim  final 
rule  because  of  public  and 
Copgiussiunal  intersrt  in  &eet  Lakes 
Pilotage.  This  final  rule  responds  to  the 
comments  sad  is  necessary  to  inform 
the  public  thet  the  interim  final  rulehes 
beensflbmed. 

DATit:  This  rule  is  effective  on 
December  11, 1905. 
FOR  nwiMm  MFOMiATiaN  contact: 

Steven  B.  Parfaman,  Office  (rf  the 
Assistant  General  Counsel  for 
Regulation  and  Enforcement  (202)  366- 
9306,  United  States  Depsrtment  of 
Tranqtortation,  400  7th  Street  SW.. 
Weshington,  DC  20590. 
MMULATOnr  MMnMm  On  ^lly  si,  1909. 
the  Dqiertment  of  Transportation 
(Depertment)  published  sn  interim  final 
rule  with  request  Sia  nomments  (60  FR 
38971).  The  interim  final  rule  contained 
language  thet  would  trensfw  Great 
Lakes  Pilotage  authority  &«Hn  the  Coest 
Guard  to  the  St  Lawrence  Seaway 
Development  Corporation  (SL9XD.  The 
conunent  period  for  the  interim  final 
nile  ended  on  September  29, 1995,  and 
wes  to  become  effectiveOctober  30, 
1995.  On  October  27, 1995,  the 
Depertment  issued  a  rule  suqwnding 
the  effectiveness  of  the  interim  final 
rule.  This  final  rule  affirms  the  interim 
final  rule  and  establishes  a  new  effective 
date. 

SUPPLEMBfTARY  mFORMATION:  The  Coast 
Guard's  responsibility  for  athninistering 


the  Secretary's  functicms  under  the 
Great  Lakes  Pilotage  Act  of  1960,  as 
amended,  (the  Act)  is  being  txansfarrsd 
to  the  SLSDC  This  rule  amends  the 
delegations  aiul  enabling  regulations  to 
be  in  accordance  widi  the  changed 
responsibilities.  The  functions  that  sro 
being  tnmsflBrred  are:  (1)  Investigation 
and  prosecution  of  vit^tions  of  the  Act; 
(2)  registration,  qualification,  and 
training  of  registered  pflots;  (3)  . 
association  wdridng  rules  end 
dispstdiing  procedures;  (4)  jdlot 
winking  conditions;  (5)  selecticm  of 
pilots;  (6)  number  of  pilots;  (7) 
availdrility  of  pilots;  (fiY  number  of 

ftilotage  pools;  (9)  articles  of  association; 
10)  auditing;  and  (11)  ratemaldng.  The 
lioenslng  of  pilots  and  the  investigation 
aiul  proeecution  of  msiine  accidents 
and  Incidents  are  essentlsl  Coest  Guard 
safsty  functions  that  are  separate  from 
the  Act  and  Gre^  Lakes  Pilotage 
Reguladotts.  These  functions  will 
remein  with  the  Coest  Guard. 

Transfer  of  pilotage  responsibilities  to 
the  SLSK  wul  place  pilotage  imder 
permanent  civinan  authority,  and 
placing  pilotage  in  a  smaller 
oiganixBtion  with  an  estabUsfaed 
presence  on  the  GreetLakes  will  give 
pilota^B  issues  greeter  visibility  and 
mora  timely  ettenticm.  In  eddition,  the 
SLSDC  is  being  given  authraity  to 
negotiate  directly  with  Canada,  which 
wiU  allow  tim^  adjustments  to 
pilotage  rates.  The  lack  of  timely 
acHustments  has  been  a  snb)ect  of  pest 
pilot  critlriam. 

The  Secretary's  authority  to  enter 
into,  revise,  or  smend  snangaments 
with  Canada  is  bring  delegated  to  the 
SLSDC  Administrator  in  coordinetion 
with  the  General  Counsel  of  the 
DepartmenL  A  Memorandum  of 
.  Arrangements  between  the  United 
States  and  Canada,  Isst  renegotiated  in 
1977,  states  dutt  the  Secretary  and  the 
Minister  of  Transport  of  Canada  "will 
arrange  for  die  estsblidiment  of 
regulations  impoeing  identical  rates. 
chargSB,  and  any  other  conditions  or 
terms  for  services  of  pilots  in  the  waters 
of  the  Oeet  Lakee.  *  *  *."  hi  1983,  die 
Act  was  amended  to  provide  that  die  - 
"Secretary,  subjectto  the  concurrence  of- 
the  Secretary  of  &ate,  may  make 
agreements  writh  the  appropriate  agency 
of  Canada  to  *  *  *  prescribe  joint  or 
identical  rates  and  oiarges . " 

Dlsmssion  of  CoiBMBts  amMJianges 

The  Department  received  oomments 
from  well  over  100  commenters 
regarding  the  transfer  of  Great  Lakes 
Pilotage  oversight  from  the  Coest  Guard 
to  the  SLSDC.  Comments  on  the  interim 
final  rule  were  received  from  Federal 
and  State  legislators,  pilot  associetions 
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and  their  employees,  individual  pilots, 
professional  maritime  organizations, 
shipping  association^,  port  authorities, 
labor  organizations,  marine  service 
companies,  an  environmental  group, 
one  State  regulatory  agency,  and 
interested  members  of  the  public. 

The  interim  final  rule  was  supported 
in  comdients  from  Members  of 
Congress,  individual  members  of  the 
public,  port  authorities,  labor 
organizations,  professional  maritime 
organizadons,  pilot  organizations, 
pilots,  a  pilot  association  and  its 
employees,  and  marine  service 
compenies.  Among  the  organizations 
supporting  the  rule  is  the  owner  and 
operator  of  one  of  the  largest  fleet  of 
Ckeat  L,ake8-dedicated  deep  sea  ships; 
this  arganization  is  also  one  of  the 
largest  cmisumers  of  pilotage  services  in 
the  St  Lawrence  Seaway  system.  Also 
in  support  of  the  rule  was  the 
Association  of  Great  Lakes  Ports, 
representing  the  public  port  authorities 
of  Green  Bay,  Milwaukee,  Chicago, 
Bums  Harbor,  Detroit,  Monroe,  Toledo, 
Cleveland,  Erie,  Ogdensburg,  Superior, 
and  Oswego.  Comments  in  support  of 
the  transfer  of  delegation  also  came  from 
the  International  Longshoremen's 
Assodatian  (ILA)  and  individual  ports, 
representing  approximately  95,000 
members  aead  associated  parties.  A 
subgroup  of  the  ILA,  representing 
approximately  10,000  members,  the 
International  Organization  of  Masters, 
Mates  and  Pilots,  is  in  favor  of 
transfBTTing  delegation  from  the  Coast 
Guard,  but  want  it  moved  to  an 
"Undersecretary"  in  the  Department.  Of 
the  three  Ckeat  Lakes  pilot  associations. 
District  2  fevors  the  transfer  to  SLSDC. 
As  of  the  close  of  the  comment  period, 
there  were  12  pilots  in  District  2. 

Those  in  favor  gave  the  following 
reasons  in  support  of  the  transfer  of 
delegation:  (1)  the  SLSDC  is  a  smaller 
organization  than  the  Coast  Guard,  and 
it  can  significantly  reduce  the  amount  of 
"red  tape"  associated  with  pilotage 
oversi^t;  (2)  the  SLSE>C  is  a  civilian 
agency,  and  it  can  guarantee  a  civilian 
Director  of  Great  l^kes  Pilotage  with 
better  continuity  than  a  military 
Director;  (3)  the  SLSDC's  focus  is  on  the 
Great  Lakes;  (4)  pilotage  issues  would 
receive  more  attention  from  the 
Administrator  of  the  SLSDC  and  the 
Secretary  of  Transportation;  and  (5)  the 
SLSOC's  interaction  with  all  elements  of 
the  (keat  Lakes  community  would  give 
the  pilots  significant  new  contacts  with 
their  customer  base. 

The  interim  final  rule  was  opposed  in 
comments  from  Members  of  Congress 
and  State  legislators,  pilot  associations 
and  their  employees,  individual  pilots, 
professional  maritime  organizations. 


shipping  associations,  an  environmental 
group,  one  State  regulatory  agency,  and 
interested  members  of  the  pvSblic. 
Among  the  organizations  opposed  to  the 
transfer  are  the  American  Pilots 
Association,  Save  The  River,  Inc.,  Lake 
Carriers'  Association,  and  the 
Association  of  International  Ship 
Masters,  which  represents  about  3,000 
to  5,000  members.  Of  the  three  Great 
Lakes  pilot  associations,  Districts  1  and 
3  oppose  the  transfer.  As  of  the  close  of 
the  comment  period,  there  were  9  pilots 
in  District  1  and  19  pilots  in  District  3. 

Those  objecting  to  the  transfer  of 
authority  did  so  for  the  following 
reasons:  (1)  The  SLSDC  is  primarily 
concerned  with  economic  and  financial 
issues,  and,  because  of  this  focus,  it  Mrill 
sacrifice  safety  by  reducing  Ammican 
pilotage  jobs  and  pay,  increasing  hours 
of  service,  or  taking  other  actions  that 
will  have  an  impact  on  the  working 
conditions  of  pilots  and,  therefore,  the 
protection  of  the  environment;  (2)  many 
of  the  functions  being  transferred  to  the 
SLSDC  are  related  to  both  safety  and 
economics;  (3)  the  SLSIXI  does  not  have 
the  knowledge  to  oversee  pilotage  or 
negotiate  with  Canadian  officials 
regarding  pilotage  issues;  (4)  the  Coast 
Guard's  recent  transfer  of  Great  Lakes 
pilotage  oversight  to  the  newly- 
established  National  Maritime  Center 
(NMC)  reduces  red  tape,  and  establishes 
a  civilian  Director  without  the  need  for 
a  transfer;  (5)  Uie  fate  of  the  SLSDC  is 
in  transition  because  of  the  DOT's 
restructiiring  plans,  and  this 
restructuring  will  remove  the  SLSDC 
and  Great  Lakes  pilotage  from 
government  oversight;  (6)  there  should 
have  been  more  public  input  and  more 
information  published  regarding  the 
transfer  of  authority,  including 
extensive  public  hearings;  (7)  the 
interim  final  rule  violated  the  notice 
and  comment  requirements  of  the 
Administrative  Procedure  Act  (APA); 
and  (8)  Congress  intended  that  pilotage 
functions  remain  in  the  Coast  Guard. 

The  Department  agrees  with  those 
commenters  who  stated  that  many  of  the 
11  functions  being  transferred  to  the 
SLSDC  relate  in  part  to  safety  as  well  as 
economics.  While  the  interim  final  nUe 
stated  that  those  functions  "are 
considered  to  have  economic  effects," 
the  Department  did  not  mean  to  imply 
that  only  ectmomic  functions  could  be 
transferred.  The  fact  that  there  are  safety 
ramifications  involved,  however,  should 
not,  and  does  not,  disqualify  SLSDC  as 
the  agency  in  which  the  audiority 
should  reside. 

Some  commenters  opposing  the  rule 
pointed  to  a  November  1994  Coast 
Guard  memorandum  approved  by  the 
Secretary;  attached  to  the  November 


1994  memorandiun  is  an  options  pe(|>er, 
which  noted  that  both  safety  and 
economic  functions  are  vested  in  the 
Director  of  Great  Lakes  Pilotage,  and 
that  the  registration  of  pilots  is  a  safety 
function.  It  also  acknowledged  that 
some  economic  issues  such  as  travel 
and  work-hour  limits  also  have  safety 
implications  (e.g.,  their  efiect  on 
fetigue).  Four  options  for  Departmental 
oversight  of  Great  Lakes  pilotage 
functions,  each  listing  pros  and  cons 
were  provided:  (1)  Separate  safety  and, 
economic  oversight:  (2)  retain  in  the  ' 
Coast  Guard:  (3)  transfer  to  the  Office  of 
the  Secretary  (OST);  and  (4)  transfer  to 
SLSDC/MARAD. 

Included  in  this  last  option  was  the 
following  statement:  "A  transfer  to 
SLSDC  or  MARAD  may  have  an  adverse 
impact  on  safety  because  the  mission  of 
each  agency  is  economic  in  nature  and 
primarily  associated  with  promotion  of 
shipping."  The  memorandiun  that  the 
Secretary  approved  recommended  that 
the  responsibility  for  safety  aspects  of 
Great  I^es  pilotage  remain  with  the 
Coast  Guard,  but  that  economic 
elements  of  pilotage  overaight  be 
transferred  to  another  Department  office 
or  agency.  It  also  recommended  that  a 
Great  Lakes  Pilotage  Working  Group 
(Working  Group)  be  formed  to  develop 
this  option. 

The  Working  Group  was  formed  and 
included  representatives  from  OST,  the 
Coast  Guard,  MARAD,  and  SLSDC.  In 
developing  the  option  that  SLSDC 
should  assume  responsibility  for  the  11 
Great  Lakes  pilotage  functions,  the  Final 
Report  of  the  Working  Group  was  not 
inconsistent  with  the  November  1994 
memorandiun,  which  had  stated  that  a 
transfer  to  SLSDC  may  have  an  adverse 
impact  on  safety.  The  Final  Report 
listed  the  functions  to  be  transferred 
under  the  heading,  "Economic 
Functions,"  and  it  referred  to  them  as 
"essentially  economic  functions.  *  •  •" 
The  Department  believes  that  the  11 
functions  aie  essentially,  though  not 
entirely,  economic  functions.  The 
option  in  the  November  1994 
memorandum  that  contained  the 
"adverse  impact  on  safety"  statement 
envisioned  the  transfer  to  SLSDC  of  not 
only  the  11  "essentially  economic" 
functions,  but  the  following  two  safety 
functions  as  well:  (1)  The  licensing  of 
pilots  and  (2)  the  investigation  and 
prosecution  of  marine  accidents  and 
incidents. 

The  Final  Report  judged  these  to  be 
essential  Coast  Guard  functions  solely 
related  to  safety,  and  said  they  should 
remain  with  the  Coast  Guard.  Similarly, 
the  November  1994  memorandum 
intended  that  responsibility  for  only  the 
sfdety  aspects  of  Great  Lakes  pilotage 
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rama^  with  the  Coast  Gttaid.  but  not 
those  "wssentiaBv  sooaomic"  fuuclians 
that  also  have  s^nty  ramiflcatiaos.  In 
fK:t.  die  Pinal  import  stated  that  the 
Woiidiq  Qrouptelieved  that  the 
transfer  of  the  1 1  functions  out  of  the 
CoastGoaid— tdany  other  rsc^ient. 
including  the  SISDC-'waukl  not  have 
a  detrimental  eflect  on  safiaty. 

Mereover,  tote  extent  the  ftmcticns 
invc^ve  safety,  the  Depaitment  has 
detennined  UMie  is  no  praUem 
transfefixing  the«  to  the  SLSDC  As 
described  bekM  the  SLSDC  hss 
sianiflcant  mSetj  re^wwisihilities,  wfaidi 
it  has  perfoRDeq  successfully  for  over 
thirty-five  years^  An  examinatiop  of  the 
SLSDCs  opfltatikHis  shows  that  it  has  an 
impeocdkle  safety  rsoerd  with  rsspeot  to 
its  authority  ov^r  one  of  the  most 
difficult  sactioni  of  the  sntire  Gnat 
Lakes/Saint  Lawoenoe  Seaway  System. 
FurthenBOTB,  in  implemsntii]^  its  safety 
rBq>cpsibiBties,lttwre  is  no  evidence 
that  ihe  SLSDC  has  ever  sacrificed 
safety  oensidentioiis  for  »mnmntr^  mia. 

The  SLSDC  operates  two  lodes,  a  fleet 
rf  vessels,  maiw^rins  navigaticHial  aids, 
and  cairies  out  ihfety  inspections  of 
vessels.  In  the  Si  Lawrenoe  Seeway 
System,  the  SLSDC  works  closely  with 
dieCoMt  Guaid^and  prnfetms  the  same 
Captain-of-the-Ftet  fimctions  in  the 
ptfaudpal  operating  anas  of  the  Seeway 
Sjrstem  diat  die  Coest  Guard  performs 
elsewhers.  In  th4  Port  and  Tanto-  Safety 
Act  of  1978,  CooRiess  eaqxessly 
Mssrved  that  autorityto  the  SLSDC 

In  addttian,  tte  SLSDC  has  a 
comprriMnaive  emeigoncy  response 
plan  designed  to  potect  me 
anviranment  on  tne  St.  Lawrsnoe  River 
and  adfacent  arses.  The  plan  dirsctly 
involves  U.S.  and  Cananian  Federal, 
state,  and  local  govenunsnts,  private 
organizatians.  uid  other  interested 
parties,  including  pilots.  The  plan  is  in 
place,  is  tested  ytMrly,  and  has  been 
used  in  actual  drcunurtances  twice  with 
complete  success.  This  year's  drill 
included  partidpaticm  by  Federal,  state, 
and  local  agencies,  in  addition  to 
representatives  ftom  U.S.  and  niinadi<»n 
pilot  Qrasnizatioiis. 

The  S.SDC  alio  has  ample,  long- 
standing saiiaty  Uiw  enforcement 
experience,  it  is  responsible  for 
administratian  of  the  Seaway 
Regulations  sndfRules  (33  CFR  Part  401) 
regarding  the  doaranoe,  readiness,  and 
operating  requirements  for  safe  passage 
of  vessels  transiting  the  St.  Lawrence 
Seaway.  It  operates  the  Seeway  under 
theee  regulation^,  which  are  jc^tly 
promnlpited  and  enforced  with  the 
Canadian  Saint  iawience  Seaway 
Authority  and  wh'di  contain  many 
vessel  safety  rul#s.  La  addition,  its 
Captain-of-die-Ptnt  responsibility 


caxriee  with  it  enforcement  authority, 
including  the  ability  to  fine  for 
violations,  whidi  the  SLSDC  exercises 
undn*  sulmsrt  B  of  pert  401. 

The  SLsDC  not  only  has  this 
independent,  significant  law 
enforcement  eoqwrienoe,  but  under  an 
agreonent  with  the  Coast  Guard,  the 
SLSDC  coordinates  the  cxardse  of  its 
authority  with  reiated  enfiorosment 
activities  of  the  Coast  Guard,  including 
those  related  to  pilotage.  Moreover,  the 
SLSDCs  personnel  carry  out  many  of 
the  Coast  Guard  inspection  and  ruated 
functions  for  the  Coest  Guard,  inrhiHing 
inspections  perfonned  by  the  SLSDC  in 
Canadian  waters  befine  vess^  transit 
the  Seaway.  In  this  rsgard,  the  SLSDC 
has  the  added  advantages  of  long- 
standing, joint  enfbraement  with  Canada 
of  laws  and  regulatioos  relative  to  the 
Seaway,  including  safety  laws  and 
regulations,  and  ready,  comierative 
access  to  Canadian  waters  lor  joint  as 
Mfell  as  U.S.  law  enfoioement  purpoees. 

SeveraLoommenteis  dtsd  the 
SLSEKTs  handling  of  an  incident 
involving  te  M/T  CONCORDE  as  a 
demonstration,  of  the  SLSDCs  concern 
for  economics  over  safety,  alleging  diat 
the  SLSDC  permitted  a  master  who  was 
drunk  to  pilot  a  vessel  alone.  Tliis  refen 
to  an  incident  in  which  it  wras  reported 
to  U.S.  and  Canadian  audiorities  that 
the  master  of  the  M/T  0CM40ORDE  may 
have  been  intoxicated.  Upon  learning  of 
these  aUeg^t^ms,  the  St  La%vrence 
Seeway  Pilots  Assodatiai  (SLSPA) 
requested  pemdssioo  to  assign  two 
pilots  to  the  vesseL  In  response  to  the 
allegatJcms  Of  intoxicaticfn,  the  M/T 
GONGORDB  was  boarded  by  the  Coest 
Guard  aid  the  master  was  {^ven  a 
breathalyzer  test.  The  master  not  only 
passed  the  brsathalyzer  test,  but  he 
showed  no  signs  of  misuse  of  alcohol. 
As  a  resuh  of  the  U.S.  Coast  Guard 
boarding,  the  Coest  Guard,  the  SLSDC, 
and  the  Canadian  Great  Lakes  Pilotage 
Authority  cleared  the  M/T  CONCORDE 
to  proceed  on  its  voyage  without 
restriction  with  one  pilot.  Accordingly, 
the  Depertmmit  finds  no  basis  for  the 
position  of  those  commentos  who 
described  this  incident  as  an  example  of 
the  SLSDC  fevering  economics  over 
safety.  Rather,  the  Department  believes 
that  it  is  an  excellent  example  of 
coordination  and  cooperation  among  the 
Coast  Guard,  SLSDC,  and  Canadian 
authorities  regarding  safety  issues  that 
affect  the  entire  St.  Lawrence  Seaway. 

Some  conmenters  objected  to  the 
interim  final  rule's  cbaracterizaticm  that 
it  was  issued  in  response  to  "pilot 
concerns;"  they  argued  instead  that  it 
was  issued  in  response  to  outside 
political  pressure.  Some  commenters 
stated  that  the  transfer  of  authority  is 


supported  by  only  one  Greet  Lakes 
Registered  {rilot.  and  is  opposed  by  all 
three  &eat  Lakea  pilot  associations. 

The  Dqieitmenr s  examination  of  a 
possibfe  transfor  of  Ckeat  Lakes  pilotage 
authority  was  the  result  of  a  request 
from  a  (felegation  of  interestsd  persons, 
wdiich  included  the  Presidmt  of  a  Great 
Lakes  Pilot  Association  (also  Vice 
President  of  the  American  Pilots 
Association  far  the  Great  Lakes),  and 
President  of  the  American  Pilots 
Assodatiaa.  These  organizations 
expressed  concerns  on  bdialf  of  their 
memben  about  the  lengthy  ratemaking 
process  and  the  lade  of  prompt  attention 
given  to  pilotage  issues.  The  Department 
continued  its  examination  and 
discovered  that  similar  concerns  were*-'  > 
expressed  by  many  other  interested 
pertiee  throughout  the  C^eet  Lakes. 
Commenten  who  believe  the  transfnr  of 
authority  is  not  supported  by  any  pilots 
are  tnconact  Whlfe  two  Great  Lslus 
Pilot  Assodationsere  opposed  to  the 
transfar,  one  Greet  Lakes  Pilot 
Assodation  supports  the  transfer. 
LettMs  of  suimort  far  the  transfer  woe 
also  received  from  individual  Great 
Lakes  Registered  Pilots.and  from  many 
other  interested  Qeat  Lakes  parties.  The 
Department  did  not  issue  the  interim 
final  rule  in  response  to  Congressional 
pressure.  Aldioug^  the  Department  has 
received  scnne  Congrnssiiiiisl  support  for 
the  transfar,  it  has  also  received  letters 
from  individual  Memben  of  Congress 
ejroresring  misgivings. 

Some  comnwmtew  contended  that  the 
SLSDC  lacks  the  knowledge  or 
ejqierience  to  negotiate  issues  with 
Canada.  The  DqMrtment  disagrees.  The 
SLSDC  has  over  thirty-five  years  of 
ejqMrience  in  dired  negotiations  with 
the  government  of  Canada  over  the  Joint 
Tariff  of  Tolls.  Joint  Seaway  Operating 
Regulations,  and  other  matters  of 
mutual  coticem.  Mc»eover,  the  SLSDC 
has  daily  ccmtad  and  coordinatim  of 
activities  and  implementation  of 
polides  with  the  Ckeat  Lakes  niotage 
Authority,  Ltd.  and  the  n>iw<fifln 
Seaway  authority.  In  this  rasped,  the 
SLSDC  is  experienced  in,  and  vrell 
suited  to,  the  role  of  negotiator  on 
pilotage  matters  with  t£i  Canadian 
government. 

Some  cranmenters  stated  that  out  of 
the  12  or  so  reviewers  of  rate 
adjustments,  the  SLSDC  is  the  one 
agency  that  consistentiy  opposed  rate 
adjustinents  and  was  responsible  for 
slowing  down  ox  halting  the  process. 
The  Department,  however,  has  foimd 
the  opposite  to  be  true.  The  Department 
has  diecked  its  records  far  theust 
seven  years,  the  time  during  which  a 
rulemaking  data  base  has  been  kept, 
and,  in  that  time  period,  the  SLSDC  has 


not  opposed  rate  adjustments  or  been 
responsible  for  slowing  down  or  halting 
the  process. 

Some  ctHnmentera  declared  that  only 
the  Coast  Guard  has  pilotage  expertise 
such  as  the  experience  to  determine 
who  is  qualified  to  be  a  registered  pilot 
We  are  aware,  too,  that  the  Inspedor 
General  of  the  Department  has  sent  a 
letter  to  Congressman  David  Obey, 
claiming  that  the  SLSDC  has  no 
experience  or  expertise  in  many,  if  not 
all,  of  the  responsibilities  to  be 
transferred.  (The  Inspedor  General  also 
has  raised  this  concern  in  the 
Department's  coordination  of  the 
interim  final  rule.)  Hie  pilotage 
expertise  resides  in  the  Coast  Guard's 
&eat  Lakes  Pilotage  Staff  (the  Stafi), 
which  is  comprised  of  the  Diredor  of 
Great  Lakes  Pilotage,  a  Transportation 
Spedalist  who  serves  as  the  Assistant 
Diredor,  and  an  Economist;  the  Staff 
and,  thus,  the  expertise  will  transfer  in 
its  entirety  to  the  SLSDC  vdien  the 
functions  are  transferred.  Those  who  are 
executing  the  Great  Lakes  pilotage 
program  now,  including  enforcement  of 
the  Ad,  will  continue  to  do  so  after  the 
transfer. 

The  Staff  will  continue  to  operate  in 
the  SLSDC  in  the  same  manner  in  which 
it  has  operated  in  the  Coast  Guard.  In 
preparation  for  the  upcoming  winter 
meetings  of  the  three  pilot  associations, 
the  Diredor  of  Oeat  Lakes  Pilotage  has 
written  to  eadi  of  the  assodation 
presidents  to  make  them  aware  of 
pilotage  issues  that  he  would  like  to 
discuss.  In  each  letter,  the  Diredor 
stated  that  he  would  like  to  reach  an 
agreement  on  how  the  process  can  be 
improved.  "Identifying  the  areas  where 
we  need  better  procedures  is  beneficial 
to  the  system  and  the  goals  of  safety.  In 
the  spirit  of  partnership,  I  hope  we  can 
improve  the  process  together."  These 
same  goab  are  transferring  to  the  SLSIXI 
with  the  Diredor. 

MoreovOT,  since  shortiy  before  its 
transfer  to  the  NMC  in  July  1995,  the 
Staff  has  performed  its  Great  Lakes 
pilotage  responsibilities  without 
receiving  any  ^wcialized  Coast  Guard 
support  to  enable  the  Staff  to  perform 
these  responsibilities  betier.  It  is  not 
dear,  therefore,  why  some  believe  that 
the  expertise  will  suddenly  evaporate 
when  the  Staff  is  transferred  to  the 
SLSDC.  Furthermore,  the  SLSDC  itself 
has  developed  an  expertise  in  pilotage 
issues;  it  has  direded  vessel  traffic  in 
the  Seaway  system  for  decades  and  in 
so  doing  has  substantial  experience  in 
dealing  with  pilots  and  pilotage  matters. 
To  the  extent  the  Coast  Guard  has  some 
spedal  expertise  necessary  for  a 
particular  matter,  the  Staff  can  obtain 


Coast  Guard  support  regardless  of  where 
the  Staff  is  located. 

Some  commenters  questioned 
Department  statements  that  the  current 
Diredor  of  Great  Lakes  Pilotage  has  ten 
years  of  experience  in  Great  Lakes 
Pilotage  issues.  The  person  who  is  the 
current  Diredor  became  the  Assistant 
Chief  of  the  Coast  Guard's  Merchant 
Vessel  Personnel  Division  in  January 
1985.  As  Asrastant  Chief,  the  Coast 
Guard's  Pilotage  Staff  reported  to  him, 
and  he  vna  involved  in  every  major 
pilotage  policy  dedsion.  Since  the 
function  was  moved  from  Cleveland  to 
Washington,  DC  in  1990,  he  has  been 
the  alternate  Director  of  Great  Lakes 
Pilotage,  that  is,  the  person  acting  as 
Director  in  the  latter's  absence.  In  1994, 
he  assumed  his  present  duties  as 
Diredor  of  Great  Lakes  Pilotage.  In 
addition,  his  career  includes  over  20 
years  of  experience  as  a  merchant 
marine  officer,  an  officer  in  charge  of 
U.S.  naval  vessels,  navigation  and 
seamanship  instrudor  at  the  U.S.  Naval 
Academy,  and  head  of  the  Navigation 
Department  at  the  Maritime  Institute  of 
Technology  and  Graduate  Studies,  an 
advanced  school  operated  by  the 
International  Organization  of  Masters, 
Mates  and  Pilots.  The  Assistant  Chief  of 
the  Pilotage  staff  also  has  many  years  of 
experience  as  a  merchant  marine  officer, 
has  commanded  a  vessel,  and  is  a 
licensed  first  class  pilot  on  the  Great 
Lakes. 

Some  commenters  asked  what  the 
relationship  would  be  between  the 
Coast  Guard  and  the  SLSDC  after  the 
transfer  of  delegation  of  pilotage 
functions.  The  Department  expects  the 
Coast  Guard  and  SLSDC  to  continue 
their  current  strong  relationship  of 
cooperation  and  coordination. 
Concerning  pilotage  on  the  (keat  Lakes, 
the  Coast  Guard  will  continue  to 
perform  the  functions  of  evaluating, 
testing,  grading,  issuing  and  upgrading 
pilot  licenses,  investigating  accidents 
and  other  infractions,  and  suspending  or 
revoking  pilot  licenses.  The  SLSDC  will 
perform  all  other  functions  reiated  to 
Great  Lakes  registered  pilots.  The  Coast 
Guard  and  SLSDC  will  enter  into  a 
Memorandimi  of  Agreement  (MOA)  to 
ensure  coordination  and  cooperation 
between  the  parties. 

One  commenter  argued  that  giving 
SLSDC  the  authority  to  enter  into, 
revise,  or  amend  arrangements  with 
Canada  with  respect  to  pilotage  rates, 
which  until  now  has  been  reserved  to 
the  Secretary,  may  cost  U.S.  jobs  as  a 
bargaining  tool  to  extrad  concessions 
from  Canada  on  Seaway  tolls.  The 
Department  disagrees.  The  transfer  of 
the  delegation  of  authority  does  not 
affed  pilotage  jobs,  pay,  or  working 


conditions,  increase  hours  of  service,  or 
impact  adversely  on  safety  or  the 
environment.  There  is  no  connection 
between  negotiations  with  Canada  on 
Seaway  tolls  and  on  pilotage  rates. 
Pilotage  rates  are  now  set  in  accordance 
with  the  published  methodology; 
because  rules  setting  pilotage  rates 
generally  are  significant.  Department 
policy  requires  that  they  be  coordinated 
with  and  cleared  tiuough  several 
Department  offices  and  agencies  before 
negotiations  with  Canada  begin.  Those 
negotiations  were  routinely  conduded 
in  the  past  by  Coast  Guard  staff  in 
Cleveland  with  no  involvement  by  the 
Office  of  the  Secretary  or  any  of  the 
other  Department  agendes.  Under  this 
delegation,  the  Secretary's  authority  to 
enter  into,  revise,  or  amend 
arrangements  with  Canada  must  be 
coonhnated  by  SL.SDC  with  the  General 
Counsel  of  the  Department,  in  the  Office 
of  the  Secretary. 

That  same  commenter  averred  that  the 
May  1972  Great  Lakes  Pilotage  Review 
by  the  Department  said  that  the 
significant  policy  leadership  and  review 
function  niust  be  retained  by  the  Office 
of  the  Secretary.  Policy  review  and 
oversight  of  pilotage  is  so  retained.  The 
Secretary  is  transferring  one  of  his 
responsibilities  from  one  agency  that 
reports  to  him  (the  Coast  Guard)  to 
another  (the  SLSDC).  He  is  not 
abrogating  his  responsibilities.  The 
pilotage  fonctions  and  persoiuiel 
positions  created  to  carry  them  out  are 
designed  to  ensure  that  those 
responsibilities  will  be  fully  met.  The 
inmviduals  who  occupy  the  positions 
must  meet  the  requirements  and 
qualifications  demanded  of  those 
positions,  irrespective  of  the  agency  in 
which  they  reside. 

The  same  commenter  claimed  that  it 
is  the  layers  of  review  by  the  Office  ctf 
the  Secretary  (OST),  not  the  size  of  the 
Coast  Guard  or  negotiations  with 
Canada,  that  have  created  the  less  than 
timely  attention  to  pilotage  issues  and 
less  than  timely  rate  adjustments.  Again, 
the  Department  disagrees.  Coordination 
by  OST  allows  review  among  interested 
Department  elements.  This  review  is 
necessary  in  the  Department's  dedsion- 
making  process.  The  Department's 
experience  shows  that  OST  review  has 
not  caused  imreasonable  delay. 
Furthermore,  there  are  no  "layere  of 
review;"  review  by  OST  and  other 
interested  elements  is  accomplished  in 
one  step  and  the  document  is  then  sent 
to  the  Secretary  for  approval. 

On  the  other  hand,  there  can  be 
multiple  layers  of  review  in  Department 
agencies  before  a  document  is  submitted 
to  OST  for  coordination.  Although 
approvals  can  take  varying  amoimts  of 
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time,  the  DapeitiiiBnt  has  bo  doubt  that 
tbe  SLSDC  with  f  short  review  process, 
will  he  dble  to  givB  men  time  W 
attantioD  to  pilatiiBs  iitstion  and  nuilw 
more  timriy  rate  Mjustraents  than 
tvould  die  Coast  <Miard,  induding  the 
NMC.  In  addition^  a  transfer  to  the 
SLSDC  would  guarantee  that  there 
would  always  be  4  dvilian  Directs  of 
C^eat  Lakes  Pilotage. 

S<Hne  oonunait^  beUeve  that  the 
transfer  should  o^  take  place  during  the 
buaieat  part  oTthoi  shipftog  season,  i^., 
Novenibflr  and  D^Dsmbar.  l^sse 
ccHnmentars  indidsted  that  a  transfer  at 
this  time  will  diailqK  mlotage 
operations.  They  fitad  dM  Fbial  RqMirt, 
wbich  says  that  a  target  date  far  the 
transfer  dF  March  81  is  believed  to  be 
neoeessry  to  mJuifiiae  disnwtion  to  the 
opssatiop  of  the  pilotage  poMs.  If  the 
Woridiv  Croup  b4tteved  diet  there 
would  have  been  disruption  had  die 
transfer  taken  plaae  in  April,  the 
coniiwwptesa  ai  giie<i,  how  could  there 
not  be  disniDtien  to  the  operation  of  the 
pilotage  pools  du^ag  the  nai^t  of  the 
dBhwitog  season? 

Tne  Depertment  expects  no 
disruption  to  pjlotsge  operations, 
notwithstanding^e  posttlan  of  the 
Woridng  Ckoup.  Ine  transfer  does  not  in 
any  way  represent  s  shift  in  pilotage 
policies  or  operations.  H  only  affscts  the 
internal  deli^tion  of  rnponribilities 
within  the  Depertmrat  llieie  should  be 
no  negative  efiectton  pilotage  service. 
This  rule  will  not  fdinige  t^  pilotage 
rules  and  the  menfeier  in  wbkh.  they  are 
adnrinisterad.  make  the  pilots 
employees  of  the  SLSXI.  or  change  the 
status  or  ocganixatiaoal  structure  under 
which  the  pilots  i^ow  fcinction.  As  it  is 
with  the  Coest  Guard,  pilotsge  safety 
will  mnain  the  paramount  concern  of 
the  SLSOC  and  w01  not  become 
secondary  to  ecorirwnic  consideretions. 
ance  the  Great  likes  Pilotage  Staff  is 
transfiBningwith  tbe  fimcticms,  the  only 
floqiacted  caange  ik  that  the  phone 
numbers  for  the  Gkeet  Lakes  Pilotage 
Staff  will  change,  frhe  new  phone 
numbers  will  he  vfidely  distributed,  and 
will  not  cause  a  disruption  to  pilotage 
operaticMis. 

The  DOT  restructuring,  if  it  occurs, 
will  not  remove  Oeat  Lakes  pilotage 
from  Federal  govttnment  oversight.  The 
Administrator  wiQ  always  exercise 
authority  over  Great  Lakes  pilotage 
imder  a  delegation  frtan  the  Secretary  of 
Transportation  and  his  successors.  Tlie 
transfer  would  not  compromise  the 
Secretary's  ability  to  intervene  in 
pilotage  issues  should  that  become 
necessary.  Even  if  the  SLSX]  were  to 
became  separate  from  the  Department, 
the  legislation  proposed  by  the 
Administration  tq  accomplish  this 


would  provide  far  oontinued  delegation 
of  Secretarial  authority  to  the  SLSOC 
The  SLSX  would  also  mnain  a      •  ^ 
wholly-owned  Federal  government 
agency.  The  propoeed  legislation,  in 
pertinent  part,  reeds  as  follows: 

(bisection  1  of  the  Act  of  May  13. 1954. 
Public  Law  358  (33  U.S.C  961).  aa  araandsd. 
is  rnnanded  to  niMl  as  foUowa: 

"(a)  Then  is  lieraiiy  aaatad  a  body 
cotporata  to  be  known  as  tlw  Saint  Lawrence 
Ssaway  Development  Corpofatian 
(herainfiar  lefnred  to  as  tlw  'Qxpontion'). 

"(b)  The  Secratagty  of  Tianspoitatian  may 
dalagala  his  or  bar  authority  to  tbe 
Administrator  as  the  Sacretaiy  deems 
approiHriata  or  as  diractad  by  law." 

Thus  the  Secretary's  ability  to 
intervene  would  continue.  If  the 
legislation  is  enacted,  the  in»nn»r  in 
which  the  Secretary'a  oversight  of  Greet 
Lakes  pilotage  would  be  carried  out 
would  be  aet  forth  in  a  document  to  be 
publiahed  in  Uw  Federal  Kagialar. 

In  a  "voice  mail"  f-f«mmiit|j^tjpn 
from  counael  for  the  SLSPA  to  an  O^ 
staff  attorney,  an  additional  ugument 
against  the  transfer  was  posed.  A 
memorandum  concerning  this 
communicatian  has  hem  entered  into 
the  docket  SLSPA's  counsel  paints  out 
that  the  Greet  Lakea  Pilotage  Act  ia  aet 
forth  in  aection  46  of  the  Ihdted  States 
Code  (U.S.C),  which  contains  the 
follovving  definition  at  46  U.S.Q  2101: 

(34)  "Sacratary".  except  in  pait  H.  means 
the  head  of  the  depeitmeot  in  which  the 
Coast  Guard  is  operating. 

Since  Great  Lakes  Pilotage  is 
contained  in  Part  F,  this  d^nition  of 
"Secretary"  pertains  to  it.  The  ^.SPA 
maintains  that  whatever  Congress 
intended  to  reside  within  the  Coast 
Guard  is  contained  within  Title  46 
under  this  definition  and  that,  tluBrofore, 
this  transfer  to  the  SLSDC  would  be  in 
contraventian  of  Congressional  intent 

Three  Members  of  Congress  submitted 
to  the  Secretary  the  House  Report  for  the 
legislation  that  defines  "Secretary."  The 
report  states:  "  'Section  2101(34)  defines 
'Secretary'  so  that  maritime  safety  and 
seamen's  welfare  jurisdiction  remains 
within  the  Coast  Guard  at  all  times." 
They  also  refer  to  46  U.S.C  2104(a), 
which  states  that  "[t]he  Secretary  may 
delegate  the  duties  and  powers 
conferred  by  this  subtitle  (which 
includes  Great  Lakes  pilotage]  to  any 
officer,  employer,  or  member  of  the 
Coast  Guard  •  •  *."  The  Congressmen 
conclude  that  the  House  Report  and  the 
statutory  section  concerning  delegation 
"appear  to  confirm  Congress's 
determination  that  (Great  Lakes  pilotage 
functions]  reside  with  the  Coast  Guard." 

The  definition  of  "Secretary,"  which 
is  clear  on  its  fece.  does  not  change  with 


the  transfer  of  pilotage  authority  to  the 
SLSDC  The  Secretary  of  Tran^ortatiai 
ia  still  the  head  of  the  Department  in 
whidi  the  Coast  Guard  is  operating. 
Upon  declaration  of  war  or  whwi  die  ; 
Preaidei^  directs,  the  Coast  Guard 
would  apnaiid  in  the  Nevy  (14  U.S.C  3). 
In  that  ev«^,  the  Secretary  of  Defense 
wouM  be  the  head  of  the  Department  in 
which  die  Coast  Guard  is  operating. 
[NJ.i  even  during  the  Vietnam  War  and 
the  Persian  Gulf  War.  the  Coest  Guard 
remained  part  of  the  Department  of 
Transpoctation.)  The  House  Report 
eimlanation  is  not  the  statutory 
definition.  Even  if  it  were  the  statutory 
definition,  it  says  that  maritime  safety  is 
to  remain  in  the  Coest  Guard  at  all 
timea.  While  many  of  the  11  functions 
to  be  transfenred  have  safisty 
ramifications,  they  are  still  essentially 
econoaaic.  The  Houee  Report  UnyiAgw 
did  not  addreee  where  functions  shmild 
reside  that  fall  outside  the  parameters  of 
maritime  safsty  and  seemen's  welfere 
jurisdiction. 

That  Ccmgress  did  not  intend  that  all 
statutory  authority  that  comes  under  the 
above-cited  definition  of  Secretary 
reaide  in  the  Coert  Guard  is 
demonstrated  by  the  Port  and  Tanker 
Safety  Act  of  1978.  That  Act  contains 
the  following  definition  at  33  U.S.C 
1222: 

(2)  "Saoelaiy"  means  the  Sacntaiy  of  the 
department  in  which  the  Coast  Guara  is 
operating. 

Nevertheless,  that  Act  also  states  diet 
certain  autlunity  granted  to  the 
Secretary  shall  not  be  delegated  to  any 
agency  other  than  the  Saint  Lawrence 
See«vay  Development  Corporation  (33 
use  1229).  Thus,  Congress  mvisioned  a 
sitiiation  Jn  wdiich  authority  residing 
within  the  "Department  in  whidi  the 
Coart  Guard  is  operating"  not  only 
could  be  delegated  to  an  agency  within 
the  Department  of  Transportation  that 
was  not  the  Coast  Guard,  but  murt  not 
be  delegated  to  the  Coast  Guard. 
Moreover,  by  this  lengtiage.  Congress 
has  also  demonstrated  that  when  it 
intends  for  authority  to  remain  within 
one  agency  and  not  be  delegated 
elsewhoe,  it  will  so  state. 

Furthermore,  had  Congress  desired 
that  the  Ckeat  Lakes  pilotage  function 
remain  solely  within  the  Coast  Guard,  it 
could  have  given  the  authority  directly 
to  the  Commandant  instead  of  the 
Secretary.  By  contrast,  in  other 
circumstances.  Congress  has  given 
authority,  not  first  to  the  Secretary  to  be 
delegated,  but  directly  to  the  Federal 
Aviation  Administrator  and  to  the 
Federal  Highway  Administiator.  For 
example,  the  Intermodal  Surfece 
Transportation  Efficiency  Act  of  1991 


(section  6016)  directs  the  Federal 
Hi^way  Administrator  to  conduct 
certain  studies,  while  legislation 
concerning  nationality  and  ownership 
of  aircraft  as  well  as  safety  regulation  of 
dvil  aeronautics  gives  authority  to  the 
Federal  Aviation  Administrator  (49 
U.S.C  44101  et  seq.;  49  U.S.C  44701 
through  44717,  44720  through  44722). 
{N.B.I  Within  the  safety  regidation 
diapter,  three  sections.  49  U.S.C  44718. 
44719.  and  44723.  set  forth 
requiremoits  for  the  Secretary.) 
Moreover,  the  Department  of 
Transpcvtation  Act  (Public  Law  89-670, 
1966)  (DOT  Act),  which  creeled  the 
Departinent,  specifically  authorized  the 
Federal  Railroad  Administrates  and  the 
Federal  Highway  Administrator  to  carry 
out  certain  functions,  powers,  and 
duties  of  the  Secretary  (section  6(f) 
(3)(A)  and  (3)(B)).  Unlike  46  U.S.C 
2104(a).  which  states  that  the  Secretary 
"may"  delegate  duties  and  powers  to 
any  officer,  employee,  or  member  of  the 
Coert  Guard,  ths  DOT  Act  stated  that 
the  Federal  Raihoad  and  Highway 
Administrators  "shall"  carry  out  the 
functicms,  duties,  and  powers  of  the 
Secretary,  la  addition,  die  DOT  Act  did 
not  authorize  the  Commandant  of  the 
Coart  Guard  to  carry  out  the  functions, 
powers,  and  duties  of  the  Secretary 
regarding  Great  Lakes  pilotage.  On  the 
contrary,  the  DOT  Act,  wdiida 
transferred  the  Coart  (kiardto  the 
Depertment,  also  transferred  to,  and 
verted  in  the  Secxetery,  the  fonctions, 
powers,  and  duties  relatiag  to  the  Coart 
Guard  (aection  6(b)(1)). 

b  a  formal  comment  to  the  dockrt, 
theSLSPA  also  argued  thrt  the  interim 
final  rule  violrted  the  notice  and 
comment  requirements  of  the  APA.  It 
asserted  that  the  statutory  exMnption 
from  the  notice  and  comment 
requirements  does  not  extend  to  "any 
action  whidi  goes  beyond  frHmality  and 
substantially  afiscts  die  rights  of  those 
over  whom  the  agency  exercises 
authority."  [dution  oniitted.]  The 
SLSPA  concluded  thet  since  this  rule 
afiscts  timelinees  and,  therefore, 
substantially  affects  the  rights  of  pilots, 
the  exemption  does  not  apply.  It 
pointed  to  the  timely  adjustments  to 
pUotage  rates  as  demonstrating  the 
effect  of  the  rule  on  the  rights  of  pilots, 
h  contended  that  the  Department  failed 
to  provide  a  concise  general  statement 
of  ita  basis  and  purpose,  as  required  by 
the  APA,  and  that  no  ejqilanation  was 
oSared  for  overturning  a  regulation  thrt 
"has  been  in  place  since  DOT  was 
established  in  1967." 

llie  Departmmt  disagrees.  If  the 
Department  were  to  accept  SLSPA's 
argument  that,  since  the  rule  afiiacts 
timaUnwM  and,  therefore,  substantially 


afiiects  the  rights  of  pilots,  all 
delegations  of  authority  would  have  to 
be  published  for  notice  and  comment. 
One  of  the  paramount  reasons  for 
delegations  is  to  reduce  delays  by 
ftlimiimting  needless  work  at  the  top 
levels.  All  delegations,  therefore,  can 
affisct  timeliness.  Moreover,  requesting 
public  comment  on  delegations  of 
authority  is  not  required  by  the  APA.  5 
U.S.C.  553(b)(3)(A)  states  tiiat  die  notice 
and  comment  requirements  of  the  APA 
do  not  apply  to  rules  of  agency 
organization,  procedure,  or  practice. 

The  Department  therefore,  disagrees 
with  SLSPA's  contention  that  notice 
and  comment  are  required  for  this 
delegation.  In  its  discretion,  however, 
the  Department  did  offer  a  60-day 
comment  period;  it  even  suspended  the 
efiiBctiveness  of  the  interim  final  rule  to 
allow  the  Department  additional  time  to 
consider  all  tne  issues  raised  in  the 
comments. 

The  Department  disagrees  with  the 
SLSPA's  APA  argument  that  the 
Department  did  not  provide  a  concise 
general  statement  of  its  basis  and 
purpose  and  did  not  ofier  an 
explanation  for  overturning  a  regulation 
that  had  been  in  place  since  the 
Department  was  established.  Putting 
aside  the  question  of  whether  a  condse 
graieral  statement  is  even  required,  the 
Department  {Hovided  one.  Ine  interim 
final  rule  stated  that  the  transfer  of 
responsibilities  frtmi  the  Coart  Guard  to 
the  SLSDC  "will  place  pilotage  under 
permanent  dvilian  authority,  and 
placing  pilotage  in  a  smaller 
(Hganization  with  an  established 
presence  on  the  Ckeat  Lakes  will  give 
pilotage  iasues  greater  visibility  and 
more  timely  attention.  In  addition, 
SLSDC  is  being  given  authority  to 
negotiate  direcUy  with  Canada,  which' 
will  allow  timely  adjustments  to 
pilotage  rates."  This  statement  contains 
the  Department's  basis  and  purpose  for 
the  change.  A  small  SLSDC,  when 
compared  with  the  Coast  Guard  in 
gencval  or  even  the  NMC  within  the 
Coart  Guard,  will  be  able  to  give  more 
timely  attention  to  pilotage  issues  and 
make  more  timely  rate  adjustments. 

Many  commenters  opposed  to  the 
transfer  didmed  thrt  they  were  given  no 
opportunity  to  have  input  into  the 
process  and  therefore  the  interim  final 
rule  is  invalid.  The  Department 
disagrees.  As  we  have  demonstrated 
earlier,  a  comment  period  is  not 
required  by  the  APA.  Nevertheless, 
because  of  public  and  Congressional 
interert  in  Great  Lakes  pilotage,  the 
Departmrat  took  the  extraordinary  step 
of  providing  an  opportunity  for  public 
comment  on  this  rule  and  provided  60 
days  for  the  receipt  bf  public  comment 


In  accordance  with  its  published 
procedures,  the  Department  even 
accepted  comments  after  the  60  days 
had  elapsed.  The  Department,  thus,  has 
provided  ample  opport\mity  for  pubUc 
input  and  has  thoroughly  considered 
that  input  before  issuing  this  rule. 

Several  commenters,  however, 
requested  that  the  Department  hold  a 
public  hearing.  Even  with  respect  to 
rulemakings  for  which  notice  and 
comment  are  required,  which  this 
rulemaking  is  not,  the  APA  gives  the 
agency  discretion  to  hold  a  public 
hearing  or  not.  "[T]he  agem^  shall  give 
interested  persons  an  opportunity  to 
partidpate  in  the  rulemaking  .  .  .  with 
or  without  the  opportunity  for  oral 
presentation."  (5  U.S.C.  5S3(c}.).  By 
allowing  intererted  persons  to  submit 
written  views,  the  Department  has 
provided  the  public  with  a  greater 
opportunity  to  partidpate  in  a  rule  of 
agency  organization,  procedure,  or 
practice  than  the  APA  requires. 
Moreover,  in  addition  to  providing  the 
60-day  ctmiment  period,  representatives 
from  the  Great  Lakes  Pilotage  Staff  and 
the  SLSDC  partidpated  in  a  February  9, 
1995,  meeting  in  Chicago,  organized  by 
the  Great  Lal^  Shipping  Assodation, 
which  represents  vessel  owners  engaged 
in  the  international  Great  Lakes  trades. 
Also  in  attendance  were  representatives 
from  the  three  Great  L,akes  pilot 
assodations  and  a  large  number  of  other 
industry  representatives.  At  that 
meeting,  the  Staff  and  SLSDC 
representatives  responded  to  questions 
from  pilots  and  others  for  several  hours 
concerning  the  possibility  of  a  transfer. 

In  addition,  during  the  winter  of 
1994-95,  the  Staff  also  met  vtrlth  the 
three  pilot  associations  and  presented  to 
each  of  them  a  draft  of  the  "St. 
Lawrence  Seaway  Development 
Corporation  Pilotage  Concept,"  which 
induded  the  SLSDC's  1995  plan.  The 
plan  comprised  the  SLSDC's  5-year 
performance  goals,  its  3-to-5-year 
business  focus,  and  its  5-to-15-year 
strategic  goals.  The  document 
emphasized  the  importance  of  the 
pilotage  program  and  the  SLSDC's  role 
in  the  program,  when  it  said,  "(t]he 
mission  of  the  Great  Lakes  Pilotage 
Program  is  to  proted  the  public,  the 
environment,  and  the  economic 
interests  of  foreign  trade  shippers  by 
assuring  that  their  vessels  are  safely 
navigated  by  competent  and  qualified 
U.S.  regirtered  pilots."  Although  the 
Staff  orally  requerted  that  the 
assodations  provide  reaction  to  this 
document,  none  was  forthcoming. 

In  Ught  of  the  many  opportunities  that 
the  pilots  have  had  to  voice  their 
opinions  about  the  transfer  and  the 
exhaustive  public  record  before  the 
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Departmesit,  tb«  Depaitment  oonchidM 
that  holding  a  pubHd  hearing  would  not 
resuh  in  the  presentation  of  additional 
or  diSnent  infennatton  from  whet  has 
already  bete  sttbndtled. 

The  Department  stated  in  the  interim 
final  rule  that  it  woi^d  consider  any 
new  madBTS  presented  and  make 
changesif  wansnted.  The  Department 
has  carafiilly  considered  all  comments 
presented  and  condndee  that  no 
revisions  to  the  interim  final  rule  are 
warranted.  AocordioKly,  the  Depertment 
affirms,  without  cha^,  the  interim 
finalruie.  j 

A  final  rule  redesifnating  those 
portions  of  the  Coest)  Guard's  Great 
Lakes  Pilotage  Regul^ons  that  are 
necessary  for  SLSDQto  cany  out  its 
responsibilities  iinder  the  Act  will  be 
published  in  the  Fei^ral  Register 
shortly. 

List  of  Sotafscls  in  44  CFR  Part  1 


Authority  delegations  (Govemment 
agencies),  Organizations  and  functions 
(Govemment  agenciee). 

Accordingly,  49  Chl  part  1  is 
amended  as  follows:; 

PARTI— (AMENI 

1.  The  authority  ctation  for  part  1 
continues  to  read  as  ^llows: 

Amfaorily:  «•  U.S.C  322;  Pub.  L  101-552. 
28  U.S.C.  2872. 31  U.Si[1 3711(aX2). 

|i>46   [Reefiovecy      I 

2.  Secticm  1.46(a)  m  removed  and 
reserved. 

3.  Section  1.52  is  Amended  by  adding 
a  new  paragraphs  (d  j  and  (e)  to  reed  as 
follows: 


|1J2 


loiSelnt 


(d)  Cury  out  the  G^t  Lakes  Pilotage 
Act  of  1960.  as  ameqded,  (46  U.S.C 
9301  et  seq.). 

(e)  Under  the  1971  Memorandiffli  of 
Arrangements  with  Canada  and  the 
Great  Lakes  Pilotage  Act  of  1960,  as 
amended  in  1983  (4«  U.S.C.  9305),  enter 
into,  revise,  or  amend  arrangements 
with  Canada  in  cooitlination  with  the 
Generel  Counsel,      j 

Issued  at  WaahingtoS,  DC,  this  5th  day  of 
December  1995. 
FwlatteaFeBa.  I 

SecntatyofTnnBportttion.  ->Ui,-':J''i  ,«.  • 
[FR  Doc.  9S-30081  Fil^d  12-8-08f;  ft45  SltiT 
MUWQ  COOC  4t1« 


RMMTCh  Mid  SpocM  Programs 
Adnilnistrsllon 

49  CFR  Part  192 

[Docket  PS-13S:  Aindt  192-74A] 

RW2137-AC32      . 

CustonMfOiMMtf  bwIm  Liiws 

AQENCY:  Research  and  Special  Progrems 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule;  response  to  petition 
for  reconsideretion. 

SUMMARY:  This  action  concerns  a 
petition  to  reconsider  the  rule  that 
requires  operators  of  gas  service  lines 
who  do  not  maintain  cntain  buried 
customer  piping  to  notify  customers  of 
the  need  for  m^tenance.  The  request 
to  change  the  rule  to  clarify  the 
exclusion  of  aistomer  branch  lines  is 
granted  because  some  operators  are 
apparently  misconstruing  the  rule  to 
cover  these  lines.  The  reqiiest  to  change 
the  rule  to  specify  operator  repeir  as  a 
maintenance  option  is  granted  because 
a  literal  reading  of  the  rule's  definition 
of  maintenanne  excludes  this  legitimate 
option.  -•'.,, 

EFFECTIVE  DATE:  jnuaiy  10. 1996. 
FOR  FURTHER  MFORMATKM  CONTACT:  LM. 
Furrow,  (202)  366-2392. 
8UPPLBKNTARV  MFORMATIONi  As 
directed  by  the  102d  Congress  (49 
U.S.C  60113(a)).  RSPA  issued  a  rule  (49 
CFR  192.16)  that  requires  certain  ' 
operators  of  gas  service  lines  to  notify 
their  customers  of  the  need  to  maintain 
buried  customer  piping  (60  FR  41826. 
August  14. 1995).  Operators  subject  to 
this  rule  are  identified  in  the  first  ^/ 
paragraph  of  the  rule,  as  follows:  '^^  '*" " , 

S  192.16    Customer  Notificatiou,y -iiii 

(a)  This  section  applies  to  each  opentor  of 
a  sanrloe  line  who  does  not  maintain  the 
customer's  buried  piping  up  to  entry  of  the 
gist  building  dovrnstraam,  or,  if  the 
custcRoer's  buried  piping  does  not  enter  a 
building,  up  to  the  piindpal  gas  utilizadon 
equipment  or  the  first  fence  (or  wall)  that 
sunounds  that  equipment  For  the  purpose  of 
this  section,  "maintain"  means  monitor  for 
corrosion  according  to  S  192.465  if  the 
customer's  buried  piping  is  metallic,  survey 
fa  leaks  according  to  §  192.723,  and  if  an 
imsafe  condition  is  found,  either  shut  o£f  the 
flow  of  gas  or  advise  the  customer  of  the  need 
to  repair  the  unsafe  condition. 

hi  a  petition  dated  September  8, 1995, 
the  American  Gas  Assodaticra  (AGA) 
asked  RSPA  to  reconsider  this 
notification  rule.  AGA  contends    . 
§  192.16(a)  is  deficient  in  two  respects. 
First,  AGA  is  concerned  that  §  192.16(a) 
does  not  indicate  that  branch  lines, 
serving  secondary  equipment  sudi  as 
yard  luitems  or  pool  heaters,  are  not 


part  of  the  customer's  buried  piping  that 
operatdrs  must  maintain  to  qualify  for 
exclusion  from  the  rule,  hi  foct.  as  AGA 
omstnies  the  rule,  to  avoid  8«iding 
notifications  operators  would  have  to 
maintain  most  of  these  hrandi  lines.  Ftv 
clarity.  AGA  recommends  amending 
§  192.16(a)  to  r^er  to  "buried  gas  supply 
piping"  instead  of  "buried  piping." 

The  amount  of  customer  piping  an 
operator  must  maintain  to  avoid  sending 
customer  notifications  was  a  significant 
issue  in  this  rulemaking  proceeding.  Of 
particular  concern  was  buried  piping 
that  brandies  from  the  customer's 
primary  gas  supply  line  to  serve 
secondary  equiiHnent.  sudi  as  a  yard 
lantern  or  pool  neater.  We  addressed 
iMs  issue  in  the  final  rule  document  as 
follows: 

(w]e  intended  the  propoaad  rules  to  apply 
to  customers'  primary  gas  supply  lines. 
Branch  lines  mat  serve  pool  heaters,  yard 
lanterns,  or  other  types  of  secondary 
equipment  were  not  intended  to  be  covned. 
The  final  rule  (§  192.16(a))  clarifies  this  point 
by  covering  customer  piping  up  to  gas 
utilization  equipment  only  when  the 
customer's  piping  does  not  enter  a  building. 
(60  FR  41822) 

C^ven  this  history  of  §  192.16(a)  and 
the  plain  meuiing  of  the  rule,  we  do  not 
agree  with  AGA  tihat  the  rule  can 
reasonably  be  ccmstrued  to  apply  to 
most  branch  lines  serving  yard  lanterns 
or  pool  heaters.  As  AGA  acknovdedges 
in  its  petition,  such  lines  typically  do 
not  enter  buildings.  Buried  customer 
piping  that  does  not  enter  a  building  is 
covered  only  if  it  serves  the  customw's 
principal  gas  utUizatitm  eqtiipment ' ' 
And  t^  their  very  nature,  hranch  lines 
do  not  serve  principal  gas  utilization 
equipment. 

Nevertheless,  the  existence  of  the 
AGA  petition  indicates  that  some 
service  line  opetatan  may  be 
misconstruing  the  rule,  ^nce  we  want 
to  make  the  rule  as  eesy  ss  poe^ble  for 
everyone  to  understand.  w»  have 
amended  $  192.16(a)  to  emphatically '  '- 
state  that  the  customer's  biuied  pipii^ 
does  not  include  branch  lines  that  serve 
yard  lanterns,  pool  heaters,  or  othw 
types  of  secondary  equipment.  We  did 
not  feel  AGA's  suggestion  to  modify 
"piping"  with  "gas  supply"  would   ' 
necesssrily  clerify  the  rule  because  all 
customer  piping  provides  a  supply  of 
gas. 

Next.  AGA  argues  that  the  definition 
of  "idaintain"  is  too  restrictive  because 
it  does  not  mention  repeir  as  a  method 
of  remedying  unsafe  customer  piping. 
As  a  result,  AGA  suggests  §  192.16(a) 
could  be  construed  to  require  operators 
to  send  customer  notifications  even  if 
they  repair  imsafe  conditions  on 
customer  piping.  AGA  recommends 
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amending  the  definition  of  "maintain" 
to  include  repair  es  a  remedial  meesive. 

We  believe  AGA's  recommendation 
has  merit.  Operators  may  indeed  choose 
to  repair  some  unsals  conditions  on 
customer  piping  without  shutting  off  the 
gas  or  advishog  the  customw  of  the 
|»oblem.  Such  repeir  would  be  wholly 
consistent  with  the  purpose  of 
§  192.16— to  promote  the  safety  of 
customer  piping — and  woidd  exceed  the 
IW^lited  mfntmiim  level  of 
TnaintanMimt.  "Hius,  Operator  repair 
should  not  be  the  bests  far  a  diarge  of 
noDoampliance  with  the  rule.  To 
.  preclude  this  possibility  and  clarify  the 
rule,  we  have  amended  §  192.16(b)  as 
AGA  recommends  in  the  second  part  of 
its  petition. 

Ragidatory  AaalyBOB  and  Nodoee 

Bxacathre  Order  12866  and  DOT 
Pottdes  and  Aoceduies 

The  Office  of  ManagemanI  and  BOdget 
[OMB)  does  not  consider  this  final  rule 
to  be  a  significant  regulatory  action 
under  section  3(D  of  Executive  Order 
12866.  Therefore.  (XmIB  did  not  review 
this  final  luk.  Also,  DOT  does  not 
considR' this  final  rule  to  be  significant 
tmder  its  regulatory  policies  and  - 
procedures  (44  FR  11034,  February  26, 
1979).  Because  this  finalruie  merely 
clarifies  an  existing  rule,  the  economic 
imped  is  too  tninimal  to  warrant  an 
evaluation  of  coets  and  hnoefits. 
However,  an  evaluation  of  the  costs  and 
benefits  of  the  rule  revised  by  this 
regulatory  action  is  available  for  review 
in  the  docket. 

Executive  Order  12612 

We  enafyzed  this  final  rule  under  the 
principles  and  criteria  in  Executive 
Oder  12612  ("Federalism").  The  final 
rule  does  not  have  sufficient  federalism 
impacts  to  warrant  preparation  of  a 
federalism  assessment 

Regulatory  Flexibility  Act 

I  certify,  imder  Section  605  of  the 
Regulatory  Flexibility  Act,  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  explained 
in  Amendment  192-74  (60  FR  41828, 
August  14, 1995),  most  small  entities  do 
not  come  tmderthe  rale  revised  by  this 
regulatory  action,  and  those  small 
entities  that  do  may  exercise  very  low 
cost  means  of  compliance. 

List  of  Subjects  in  49  CFR.  Part  192 

Natural  gas,  Pipeline  safety,  Reporting 
and  recordkeeping  requirements. 

RSPA  amends  49  CFR  part  192  as 
follows: 


PART1«2-{AMENDEiq 

l.The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authoritr-  49  U.S.C  5103, 60102, 60104. 
60108,  60109, 60110. 60113.  and  60118;  4e 
CFR  1.53. 

2.  Section  192.16(a)  is  revised  to  read 
as  follows: 


S192.16 

(a)  This  section  applies  to  each 
operator  of  a  service  line  wdio  does  not 
ntaintwin  Uw  customer's  buriod  piping 
up  to  entry  of  the  first  building 
downstream,  or.  if  the  customer's  buried 
piping  does  not  enter  a  btiilding,  up  to 
the  prindpNd  gas  utilization  equipment 
arthe  first  iaaoe  (or  wall)  that  sunounds 
that  equipment  For  the  purpose  of  this 
section,  "customer's  buried  piping" 
does  not  include  hrandi  bnes  that  serve 
yard  Imitems,  pool  heaters,  or  other 
types  of  seccmdary  equipment  Also, 
"maintain"  meaiu  numitor  fcv  corrosion 
according  to  $  192.465  if  the  customer's 
buried  piping  is  metallic,  survey  for 
leaks  according  to  §  192.723,  and  if  an 
unsafe  condition  is  foimd,  shut  off  the 
flow  of  gas,  advise  the  customer  of  the 
need  to  repair  the  unsafe  condition,  at 
repeir  the  unsafe  condition. 

Issued  in  Wasliington,  DC.  on  December  4, 
1995. 

Ana  Sol  Gnttsms. 
Deputy  Adnunistiator. 
(FR  Doc  95-30032  Filed  12-8-95;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminlatratlon 

50CFRPart«75 

[DecketNo.  961128281-8281-01;  LD. 
11279SA] 

Qroundflah  of  tha  Baring  8aa  and 
Aleutian  Manda  Area,  Trawl  Cloaura 
To  Protact  Rad  King  Crab 

AOENCV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  hiseason  adjustment;  request  for 

comments.  - 

summary:  NMFS  has  determined  that  an 
interim  closxue  to  all  trawling  is 
necessary  in  a  portion  of  the  Bristol  Bay 
area  of  the  Bering  Sea.  The  number  of 
female  red  king  crab  in  Bristol  Bay  has 
declined  to  a  level  that  presents  a 
serious  conservation  problem  for  this 
stock.  To  prevent  excessive  bycatch 


rates  of  Bristol  Bay  area  red  king  crab, 
NMFS  is  implementing  an  interim 
closure  in  an  area  of  Bristol  Bay  to 
vessels  using  trawl  gear.  This 
mam^ement  measure  is  intended  to 
accomplish  the  objectives  of  the  North 
Pacific  Fishery  Management  Coimcil 
with  respect  to  fishery  management  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI). 
DATES:  Effective  January  20, 1996, 
throi^  March  31, 1996.  Comments 
must  be  submitted  by  January  10, 1996. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  ).  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802, 
Attenticm:  Lori  (kavel.  The 
Environmental  Assessment/R^ulatory 
hnpact  Review/hiitial  R^[ulatory 
FlexiUlity  Analysis  (EA/RIR/IRFA) 
prepared  for  proposed  Amendment  37 
to  the  Fishery  Management  Plan  for  the 
Ckoundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  addrmses  the 
action  implemented  under  this  inseason 
adjustment  Copies  of  the  EA/RIR/IRFA 
may  be  obtained  from  the  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT.  Kaja 
Brix,  907-586-7228. 

SUPPLEMENTARY  INFORMATKJN: 

Background 

Fishing  for  groundfish  by  U.&  vessels 
in  the  exclusive  economic  zone  of  the 
BSAI  is  managed  by  NMFS  according  to 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Coimdl  (Coimdl) 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801,  et  seq.)  (Magnuson  Act), 
and  is  implemented  by  regulations 
governing  the  U.S.  groimdfish  fisheries 
at  50  CFR  parts  675  and  676.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  are  codified  at  50  CFR  part  620. 

Hi^  prohibited  species  bycatch  rates 
may  warrant  inseason  adjustment  to 
close  an  area  to  fishing  for  groundfish. 
Authority  for  interim  closures  of  a 
specific  area  is  outlined  under 
regulations  at  §  675.20(e).  This  inseason 
adjustment  prohibits  fishing  for 
groundfish  by  operators  of  vessels  using 
trawl  gear  in  that  portion  of  the  Bering 
Sea  that  is  bounded  by  a  straight  line 
connecting  the  following  coordinates  in 
the  order  listed  below  from  January  20 
through  March  31, 1996: 

Se'OC  N.;  ISZ'OO'  W.; 


n 


• 
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senwN.; 

ST'OO'N 
VrtKTH. 
SetHTN. 


(164110' W.: 
{ie4*iMr  w.: 
;ie2*«rW4aiid 

182*0irW. 


This  action  ic  nece^Miy  to  protect 
declining  stocks  of  red  king  oab  and  to 
prevent  an  excessive  share  of  red  king 
crab  &an  bdag  takea  by  the  groundfish 
tnwl  flshoies  eaily  in  the  fiuing     . 


The  Red  King  Crab  jSavings  Area 
(RKCSA).  outlined  afaiDve.  was  closed  to 
vessels  using  non-pel^c  trawl  gear  by 
emeigency  mle  <m  January  20, 1995  (60 
FR  4866.  januuy  25, 1995)  to  jnotect 
declining  stocks  of  red  king  cnb.  At  that 
time  the  Council  aske^  staff  to  further 
analyze  ahemative  dteure  areas  that 
could  be  implemented  permanently 
under  an  FMP  amanc^nent  to  provide 
long-term  protection  to  Bristol  Bay  red 
king  crab.,  At  Its  Septvnber  1995 
meeting,  die  Council  tecommended 
implementaticm  of  proposed 
Amandment  37  to  UietFMp,  an  action 
simikr  to  the  emergency  rule.  TUs 
indudea  adosme  afie  iOCCSA  to 
vessels  uring  non-peligic  trawl  gear  as 
wril  as  aa  incraaae  inldbaerver  coverage. 
Hie  CottDdl  Anther  eipressed  its  intent 
that  die  doaure  be  in^lemented  in  time 
for  the  1996  tranfl  seawall,  whidi  starts 
lanuuy20, 1906. 

MiffS  coocurs  Aat  brab  conaervatiim 
conoams,  as  widl  as  eiioessive  red  king 
crab  bycatcfa  xataa  hisioncally 
enperiaBoedby  the  flj^^  tnwl 
fittwriaa  aoly  in  the  yisar,  warrant 
timefy  actton  in  1996.:TlMtefara.  NMFS 
is  ia^ikoMBtiag  a  mo^Ufied  vecsimi  of 
ttuCmmdl'agaooBiinaadad  action  via 


:§«75.2d(e).NMFS] 
to  initiata  review  of  d*  Coundl's 
prapeaed  ^BSBdmeal  37  to  the  mP  as 
qokUy  as  peeaibk.  If  the  aBBaodmairt  ia 
aiyoved  hf  NMFS.  die  Counoil^ 
pntered  aotton  would  be  efiBcdve  ior 
1907  aid  beyond. 

Uidar^a  1995  am^CgBDcy  rule, 
raiffS  nquind  incraaeed  obaarver 
covan§a  oa  wsaaals  filling  far  fletfish  in 
Zooe  1  aa  wdl  aa  Qaviee&  fishing  wiUi 
peiagjr  ttawl  gear  in  d^  RKCSA.  fiie 
exlie  obaarver  oovanoa  en  die  pelagic 
tiawl  tnaaaria  waa  impiemaatod  to 

Standard.  eelaUiafaad  lor  pel^^  trawl 
>(S67S.7(n)).bou]dbe 


At  its  September  1995  mimtiiig.  the 
Coundl  seoaeamended  that  theee 
inoaaaea  in  obearvar  Qover^B  be 
iadudad  aa  part  of  dMj  propoaed  action 
under  Amandment  374  The  regulatory 
authority  iat.inseeson  adjuMmsitf  does 
not  allow  far  incroaaag  in  observei 
%*tYVf^g».  inmHCB,  twnro  is 
fffoliflriting  the  use  of  ill  trawl  gear  in 


die  RKCSA  for  the  eSsctive  period  in 
1996  because  requirements  for  increased 
observer  coverage  cannot  be 
implemented  under  this  inseason 
adjustment  to  assure  that  the  crab 
performance  standard  will  be  met. 
Unlike  the  emergency  rule  (60  FR  4866, 
January  25, 1995).  die  pelagic  trawl  gear 
comp(ment  is  unable  to  fish  in  the 
dosed  area.  However,  under  the 
proposed  Amendment  37|he  pelagic 
trawl  gear  component  would  be  exempt 
bom  a  dosiue  of  the  RKSCA. 

Further  justification  far  die  inseason 
adjustment  under  §  67S.20(e)(l)(iv) 
follows. 

ted  KJH  Crah  renservaliM  lasyea 

Hie  number  of  red  king  crab  in  the 
Bristol  Bqr  area  of  the  Bering  Sea  is 
declining.  Results  of  die  1994  and  1995 
NMFS  crab  survejrs  estimated  the 
number  of  female  red  Idng  crab  to  be 
below  the  thraahold  number  eslabliahed 
in  the  Fishery  Management  Plan  for  the 
Commercial  King  and  Tanner  Cn^ 
Fisheries  of  Ute  hada%  Sea  and  Alettfian 
Islands  Area  (Crab  FMP),  The  1994  and 
1995  fishery  far  red  king  oab  was 
dosed  in  Bristol  Bay  because  of  the  low 
abundance  of  mature  female  red  king 
crab.  No  fishery  is  aaotidp^  for  1996. 
Due  to  the  dosure  of  the  Bristol  Bay  red 
king  crab  fishery,  the  area  east  of  163* 
W.  long,  was  also  doaed  to  C.  hairdi 
Tannor  crab  fishing  for  the  1994-45 
season  to  reduce  rml  king  crab  bycatch. 
A  aimilar  situatioii  is  likely  to  occur  in 
1996.  Currant  regulations  at  §  675.22(a) 
doae  Federal  statistical  oea  512  to 
trawlicn  to  protect  die  red  Idng  crab 
stock.  This  dosure  area  was  designed  to 
protect  appraximately  90  peroent  of  die 
mature  female  red  king  crab.  This 
measure  was  baaed  on  the  distribution 
of  female  crrii  in  the  mid  1980's.  The 
aamtA  distributioB  of  mature  female 
ctA  Aows  ooosiderahfe  ocmoentrations 
betiveen  162"  and  184*  W.  long,  did 
between  56*  and  5r  N.  laL.  die  area  of 
the  RKCSA.  As  a  result,  dosure  of  the 
area  encompassed  by  diMM  ooordtaiates 
%rould  prevent  excessive  bycatdi  of 
fematecnb. 

Baaed  on  NMFS*  survey  data,  the 
1994  and  19K  dbundaice  todex  for 
legal-aiad  mafe  Bristol  Bay  red  Id^g 
crab  was  5.5  million  and  5.3  milli^p 
csdi,  raqpectively,  oompared  to  7.3 
million  in  1993.  The  abundance  index 
for  mature  femafe  crrii  declined  from 
14.2  mUtton  crab  in  1993  to  7.5  milUon 
cnb  in  1994  mid  8.4  million  crab  in 
1995.  Theee  mincers  are  below  or  equid 
to  the  thwahdd  value  of  8.4  million 
ciab  eataWishad  pursuant  to  the  crri) 
FMP.  These  declines  were  corroborated 
by  the  langth-based  aaaeasment  model 
that  was  newly  developed  by  the  Aladca 


Departmaid  of  Rsh  and  Game.  Tlie 
Bristol  Bay  red  king  crab  stodc 
continues  to  suffer  from  a  fong  period  of 
low  racniitment  and  subl^^  crab 
populations  are  among  the  lowest  on 
record. 

Crab  and  HaUhirt  Bycateh  in  dM 
Greadflah  T^awl  Fisheriee 

The  highest  byostch  of  red  long  crab 
has  been  from  the  rock  sole/other 
flatfish  fidioy  category,  especially  in 
1993  and  1994  wheo  the  red  king  crah 
bycatch  in  Zone  1  was  estimated  at 
134.000  and  193,000  crab,  respectively. 
During  this  same  period,  the  bottom 
trawl  pollock  fisheiy  caught  the  next 
highest  amount  of  Zione  1  red  king  creb 
(44.000  and  39.000.  respectively).  The 
yellowfin  sole  and  Pacific  cod  fisheries 
also  todc  some  red  king  ad>.  Red  kiUg 
crab  bycatch  in  trawl  fisheries  tends  to 
be  hig^iest  during  the  first  few  months 
of  the  year.  Hie  location  of  the  red  king 
crah  during  this  pwiod  is  coinddemt 
widi  die  spawning  rode  sole. 
Significandy  reduced  bycvAch  rates  of 
red  king  crab  occur  in  other  trawl 
fisheries  throughout  the  ]rear. 

Date  from  1990-94  show  that  between 
20  and  45  peroent  of  the  groundfish 
catch  in  the  rock  sole  fidiery  has  come 
from  within  the  RKCSA.  Between  40 
and  70  peroent  of  the  red  king  creb 
inddental  catch  in  the  rock  sole  fishery 
is  taken  within  thiy  aree. 

The  RKCSA  also  accounts  for  between 
10  and  45  peroent  of  the  halibut 
incidental  catch  in  the  rode  sde  fishery. 
Although  closure  of  the  RKCSA  to 
protect  red  king  crd)  stocks  would  abo 
reduce  halibut  bycateh  within  this  area, 
relocated  fishing  effait  could  result  in 
similsr  «  higher  haldHit  byctfdi  ratea . 
in  othtt  araas.  Fishing  efibct  rakxxtad 
from  the  dosure  area  oottid  dso  result 
in  oeatar  bycatdi  of  C  bdiRi/ Tanner 
crab.  This  may  cauae  die  rock  sole  roe 
fishery  to  attain  specified  halibut  and  C 
boudf  Iqrcatch  aUowanoes  more  quickly, 
which  would  close  the  fidiery  sooner. 

The  dosure  of  the  RKCSA  in  1995  ■ 
was  correlated  with  a  dramatic 
reduction  in  red  ktaig  crdi  bycatdi.  In 

1992  the  rock  sole  fidtery  caught 
lyproxiiMtely  59.000  red  king  crab,  in 

1993  166.154  rad  king  crab,  in  1994  die 
fidiefy  took  216.821  red  king  crab.  Hie 
rod:  ade  fiahoy  significantly  exceeded 
its  red  king  CF^  bycatdi  aUowanoe  in 
bodi  1993  and  1994.  In  1995  diroughthe 
month  of  March,  die  rode  sde  fisheiy 
took  only  19.000  red  king  crab;  an 
additional  1.500  crab  were  taken  later  in 
theyeer. 


The  RKCSA  cloaure  could  have 
economic  otmsequenoes  for  the  rock 


sole  fishery.  Whereas  the  majority  of  the 
red  king  crab  historically  taken  in  the 
rock  sole  fishery  were  within  the 
RKCSA,  this  aree  has  also  provided  a 
significant  percentage  of  groundfish 
catch.  The  potential  impacts  of  the 
dosure  are  made  more  significant 
because  of  the  recent  closxire  of  the 
Pribilof  Islands  area  to  vessels  using 
trawl  gear  (§  675.24(h)).  The  Pribilof 
Islands  area  has  historically  been 
important  to  the  rock  sole  fishery. 

Appendix  2  to  the  EA/RIR/IRFA  for 
Amendment  37  (see  ADDRESSES) 
contains  an  economic  comparison  of  the 
1993. 1994,  and  1995  rock  sole  fisheries. 
This  analysis  compares  the  1993, 1994, 
and  1995  rock  sole  fishery  using  several 
different  scenarios  (i.e.,  with  and 
without  the  Pribilof  Island  dosure, 
different  price  sets,  etc.).  As  an  example, 
the  1994  and  1995  fishery  date  for  the 
rock  sole  fishery,  accountinB  for  the 
dosure  of  the  Pribilof  Island  area  in 
1995,  and  using  inseason  1994  prices, 
indicate  that  gross  and  net  product 
value  decreased  by  35  percent,  bycatch 
costs  decreased  by  51  percent,  and  net 


benefit  decreased  by  30  percent.  The 
factors  that  would  determine  the  effects 
of  closing  the  RKCSA  in  the  future  will 
change,  hi  the  future,  the  adjustment  to 
such  a  closure  would  tend  to  be  less 
difficult  than  in  1995  because  the  fleet 
has  the  experience  of  having  adjusted  to 
the  emergency  rule  dosure  in  1995. 

The  Council  recommended  closure  of 
the  RKCSA  from  January  20  through 
March  31.  The  greatest  number  of 
female  red  king  crab  is  most  likely  to  be 
taken  as  bycatdi  during  this  time. 
Inseason  closures  of  an  area  are 
authorized  for  a  period  of  60  days, 
which  would  be  less  than  the  Coxmdl's 
intended  closure  period.  Regulations  at 
§  675.20(e)(6)  authorize  closiues  beyond 
60  days  if  warranted  by  available  data. 
The  available  sdentific  information 
indicates  that  the  relative  distribution 
and  abimdance  of  female  red  long  crab 
in  the  closure  area  is  high.  Large 
numbers  of  red  king  crab  have  been*^ 
taken  from  this  area  by  trawling 
operations  during  the  early  part  of  the 
year  when  the  concentration  of  female 
king  crab  is  high.  To  ensure  that  bycatch 


of  female  red  king  crab  is  minimized  in 
the  early  season  trawl  fisheries,  NMFS 
is  extending  the  closure  for  an 
additional  11  days  beyond  the  usual  60- 
day  effective  period,  through  March  31, 
1996.  The  Regional  Director,  Alaska 
Region,  has  determined  that  this  interim 
closure  is  based  on  the  best  available 
scientific  information  concerning  the 
seasonal  distribution  and  abundance  of 
red  king  crab  and  the  bycatch  rates  of 
red  king  crab  assodated  with  groundfish 
trawl  fisheries. 

Classification 

This  action  is  taken  imder  §  672.20(e) 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  December  4, 1995. 
Riduid  W.  Surdi. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-30011  Filed  12-0&-^5;  8:45  am] 
BNJJNQ  COOS  Sei»-S2-W 
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TN»  eacten  of  the  FEDERAL  REGISTER 
contaira  noliOM  to  the  fiuMc  of  the  prapoMd 
issuwioe  of  nies  and  rfguialions.  The 
purpose  of  theee  notice^  is  to  give  interested 
persons  an  opportunity  k)  partidpelS  in  the 
rule  matdnQ  prior  to  theiadoplton  of  \ho  final 


* 


OFFICE  OF  PERSONNEL 


J. 


5CFRParta317an44t2 
mN3806-APtt 
EjwcuUv*  and  I 


AQBtCf:  Office  of] 

Management. 

ACnoN:  Proposed  regulatioiu. 

SUMMART:  The  Office  of  Personnel 
Management  (CK>M)  U  proposing  to 
amend  part  317  of  Iti  regulations 
governing  initial  car^  appointment  to 
the  Senior  Executival  Service  (SES)  and 
Qualifications  Review  Board 
cotification.  The  proposed  changes  to 
part  317  woidd  eliminate  the  3-year 
limitation  on  the  validity  of 
QuaUficatioos  Review  Board  (QRB) 
certification  for  appointment  to  the 
Senior  Executive  Senrloe  and  simplify 
the  Executive  Rasouaces  Board  (ERB) 
certification  of  candidates.  Tlie  Office  is 
also  proposing  to  amand  part  412  of  its 
reguiatiraaa  govemiitt  exacutive  and 

covago  will  beax|3ndMl  to  delude 
supenisocy  devek^yient  The  revised 
regulations  meeent  t#oad  program 
criteria  on  toe  systai^atic  devek^ment 
of  axacuttvas.  manafl^rs.  supervisors, 
and  candldatae  Thef  also  estahU^ 
minimum  raquiremelits  for  fcnmal 
Senior  Executive  Service  candidate 
development  prognoiu.  The  dimg^^ 
propoeed  promote  training  and 
devvlopmant  activitiM  which  foster  a 
coxpotBte  perspective  of  Government. 
OATIt:  Written  comments  will  be 
considerBd  if  receiveid  no  later  than 
Fefavuary  9. 1996. 

ADOnniU.  Send  or  deliver  written 
comments  to  the  Ms,  K.  Joyce  Edwards, 
Assistant  Directs,  GJffice  of  Executive 
Resources,  OfBce  of  personnel 
Management.  Room  0484. 1900  E  Street 
NW..  Washington.  DC  20415. 

FOR  Fumnm  infomMtion  coirr act: 

Constance  Maravell.  202-606-1832. 


SUPPLEMENTARY  INPORMATION:  The  Office 
of  Personnel  Management  (OPM)  issued 
proposed  regulations  on  executive  and 
management  development  on  March  2, 
1993  (58  FR 11988).  We  received 
comments  from  23  agencies,  9 
individuals  and  the  Federal  Executive 
Institute  Aliunni  Association.  Most 
comments  expressed  support  for 
includiug  the  development  of 
supervisors  along  with  that  of  managers 
and  executives.  The  proposed 
regulations  were  withdrawn  on 
February  11, 1994  (59  FR  6593)  to  see 
which  objectives  of  the  regulations 
could  be  achieved  through  alternative 
means  and  so  they  could  be  reviewed  in 
the  context  of  the  sunsettlng  of  the 
Federal  Personnel  Manual  in  December 
1993. 

General 

In  keeping  with  the  spirit  of  Executive 
Order  12861  on  "Elimination  on  One- 
Half  of  Executive  Branch  Internal 
Regulations,"  we  re-examined  the 
proposed  regulations.  This  has  resulted 
in  the  elimination  of  regulations  oa 
needs  assessments  fc»r  uxe  management 
profession  and  for  individuals  and 
formal  candidate  development  programs 
for  supervisors  and  managers.  Proposed 
requirements  in  these  areas  have  Iwen 
removed,  not  because  we  have  fotmd 
such  activities  to  be  ineffective,  but 
because  agencies  should  be  free  to 
engage  in  them  without  being  required 
to  do  so.  Well  selected  developmental 
experiences  enhance  the  competence 
and  faraaden  the  perspective  of  the 
managerial  wtnicloroe.  We  encourage 
agendas  to  undertake  these  activities  on 
a  systematic  basis. 

We  are  also  delating  regulatimis  that 
are  covered  by  statute  wfaidi  require  no 
fordiw  clarification  such  as  OPM's 
responsibility  for  the  review  of  agency 
prognma.  We  would  like  to  draw 
agency  attention  to  two  provisions  of 
statute  whidi  will  not  be  regulated 
further.  The  first  is  the  use  of  sabbaticals 
in  general.  5  U.S.C  3396(c).  The  second 
is,  5  U.S.C.  3396(d),  authorizing 
sabbaticals,  training,  or  details  or  other 
tonporary  assignments  in  other 
agencies,  State  or  local  governments,  or 
the  private  sector  for  the  continuing 
training  and  development  of  incumbent 
carew  SES  members 

The  earlier  proposed  regulations  also 
provided  for  the  reactivation  of  expired 
QRB  certifications  for  graduates  of 
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formal  SES  candidate  development 
programs  (CDP).  Reactivation  was 
accomplished  by  a  variation  to  the 
regulations  in  December  1993,  which 
extended  certifications  imtil  December 
31. 1996.  The  current  proposed 
regulationsin  part  317  wotild  remove 
the  present  3-year  time  limit  on  all  QRB 
certifications.  The  removal  would  apply 
to  certifications  issued  before  the 
regulations  as  well  as  those  issued 
afterwards.  ■,-*,•*'..: 

In  response  to  a  recommendation 
from  the  Executive  Resources 
Management  Group  wcMi:  group  on 
staffing,  we  propose  to  simplify 
procedural  requirements  for  the  ERB 
certification  of  SES  candidates. 
Specifically,  when  there  are  less  than  10 
eligible  candidates  for  an  SES  position, 
an  ERB  would  be  permitted  to  refer  all 
candidates  to  the  appointing  authority 
without  further  ranldng.  The  statutory 
requirement  that  ERB's  make  written 
recommendations  must  be  obsoved 
regardless  of  the  number  of  candidates. 

What  remains  in  the  regulations  is  a 
clear  set^f  criteria  which  promote  a 
craporate  perspective  of  governance 
through  the  systematic  development  of 
candidates  for  the  SES  and  the 
continuing  development  of  supervisors, 
manages,  and  executives.  Public 
managers  with  a  corporate  perspective 
respect  and  embrace  the  dynamics  of 
American  danociacy;  they  recognize 
their  fundamental  req>onsibilify  for 
balancing  diange  and  continuity,  llieir 
values  encompass  a  respect  for  botii 
diymsity  and  merit  llieir  commitnient 
to  Govmmient  service  transcends  their 
agency  missicm  and  individual 
profemion.  Executives  with  a  corporate 
perspective  will  play  a  critical  role  in 
the  reinvmtion  of  Government. 

These  regulations  recognize  and  give 
moaning  to  the  findings  of  OPM's  1992 
Leader^p  Effectiveness  Study.  The 
10,000  managere  who  respondbd 
identified  22  generic  competencies 
essential  to  successful  pof ormance  as 
leadws  in  any  government  position.  The 
study  found  that  efiisctive  supervisors, 
managers  and  executives  have  a  shared 
base  of  competencies.  As  individuals 
move  from  supervison  to  managers  and 
executives  they  must  acquire  additional 
enhanced  competencies.  For  this  reason, 
the  preparation  of  supervisors  and 
managere  is  consideiod  intmral  to  the 
development  of  candidates  for  the  SES. 


Ilie  criteria  in  section  412.103  are 
desi^ied  to  enable  agandes  to  run 
strong  supervisory,  managerial  and 
executive  development  programs  to 
provide  a  corporate  pec^Mctive  in  the  • 
context  of  their  succoarion  planning, 
systems,  lliis  assures  that  ttiere  are 
enou^  prepared  end  qualified 
employees  as  candidates  for  SES 
poritlans.  This  section  requires  agendes 
to  provide  initial  and  ctmtinuing 
training  and  development  to  thdr 
muiagament  corps.  Formal  SES 
candidate  development  programs  are 
one  option,  but  not  the  only  one  for 
assuring  that  agendes  have  enough 
candidates  for  the  SES. 


(CW) 

If  an  agancy  deaires  graduates  of  its 
SES  candidate  development  program  to 
receive  Qualificaticms  Review  Board 
certification,  the  program  must  meet  the 
fninimiim  Standards  in  §412.104.  OPM 
will  review  aU  programs  prior  to 
announcement  for  the  first  time  under 
these  regulations  regardless  of  whether 
they  have  been  approved  under  the 
previous  regulations.  After  the  initial 
announcement,  OI^  will  only  review 
programs  if  there  is  a  significant  change 
in  the  program. 

The  standards  meet  statutory 
requirements  and  support  the  National 
Performance  Review  recommendation 
for  promoting  a  corporate  culture  in  the 
SES.  During  the  time  the  candidates  are 
in  the  program,  they  must  attend  at  least 
80  houn  of  formal  interagency  training 
programs;  have  developmental 
assignments  totalling  4  montiis;  and 
have  a  mentor.  If  an  agency  wi^es  to 
deviate  from  these  minimum 
requirements,  it  must  obtain  an 
exception  from  OPM  before  the 
candidate  starts  the  program. 

OPM  beUeves-that  even  individuals 
who  are  well  qualified  for  an  SES 
appointment  can  benefit  from  this 
minimum  training  and  development.  It 
is  not  our  intention  to  grant  exceptions 
to  the  Tninimiiin  requirements  bi^ed  on 
the  fad  that  the  candidate  is  already 
well  qualified  to  enter  the  SES.  OPM 
does  not  support  the  use  of  the  formal 
SES  candidate  development  program  as 
a  mechanism  for  "precertifying"  fully 
qualified  individuals  for  the  SES. 

These  standards  differ  from  the 
existing  regulati(ms  in  the  following 
ways.  Agendes  can  choose,  under  the 
standards,  the  formal  interagency 
executive  level  training  experience 
rather  than  be  limited  to  OPM  approved 
programs.  An  i^ency  may  substitute  a 
WOK  experience,  longer  than  80  houn, 
that  involves  multiple  agendes  for 
formal  training;  but  this  substitution 


does  not  eliminate  the  requirement  for 
a  developmental  assignment  The  length 
of  the  developmental  woik  assignments 
has  been  spedfied  to  eliminate 
confusion  about  what  cases  will  be 
presented  to  the  QBE. 

One  way  to  pramote  a  corporate 
perspective  in  the  SES  is  to  encoiirage 
the  selection  of  ^laUfied  applicuits 
from  outside  the  agency,  llie  law,  in  5 
U.S.C  3393(a).  supports  this  goal  by 
requiring  at  least  govammentwide 
competition  Sat  initial  appointment  to 
the  SES.  While  the  propoeed  regulations 
on  recruitment  for  SES  CDP  are 
consistent  vrith  this  statutory 
requirement,  they  provide  flexibility  for 
those  agendas  which  have 
demonstrated  support  for  an  SES 
corporate  perspective. 

SpedficaUy.  the  exception  from 
Govammentwide  competition  in  the 
current  regulations  for  agendes  %irith 
150  or  fewer  allocated  SES  positions  for 
their  candidate  development  programs 
has  been  changed  in  two  ways.  First,  the 
exception  is  available  to  agendes  which 
can  wow  OPM  that  in  the  5  years  prior 
to  announcing  a  CDP,  at  least  15%  of 
the  career  SES  members  appointed 
come  from  outside  the  agency.  An 
agency  may  be  able  to  condud  one 
offering  of  a  CDP  under  this  exception 
but  not  another  because  the  agency  does 
not  meet  the  criterion  at  that  time. 
Second,  when  there  has  only  been 
agencywide  competition  for  the  CDP. 
the  graduates  of  tiiese  programs  are 
required  to  compete  Govemmentwide 
for  entry  to  the  SES. 

The  regulations  on  "status"  and  "non- 
stetus"  ^S  candidate  development 
programs  currenUy  in  subpart  E  have 
been  rewritten  in  a  new  subpart  B  to 
eliminate  redundancy.  There  is  no 
change  in  the  nature  of  the  programs. 

Regulatory  FtodbiUty  Ad 

I  certify  that  these  regulatims  will  not 
have  significant  economic  impad  on  a 
substantial  number  of  small  entities 
because  they  a^ed  only  Federal 
employees  and  agendes. 

List  of  Sab|ects  in  5  CFR  Parte  317  and 
412 

Government  employees. 

Office  of  Personnel  ManagmnenL 
|aMsB.Kiiig. 
Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
parts  317  and  412  as  follows: 

PART  317-EMPLOYMENT  IN  THE 
SENIOR  EXECUTIVE  SERVICE 

1.  The  authiwity  dtation  for  part  317 
continues  to  read  as  follows: 


Antfaariljr:  5  U.S.C  3392.  3393,  3393a, 
3395,  3397,  3S93.  and  3595. 

2.  In  section  317.501,  paragraph  (c)(S) 
is  revised  to  read  as  follows: 


f  317.801 


(c)*  •  • 

(5)  Provide  that  the  ERB  make  written 
recommendations  to  the  appointing 
authority  on  the  eligible  candidates  and 
identify  the  best  qualified  candidates.  If 
there  are  less  than  10  eligible 
camiidates,  the  ERB  may  refer  to  the 
appointiitg  authority  all  candidates  as 
"best  qualified."  Rating  sheets  may  be 
used  to  satisfy  the  written 
recommendations  requirement  for 
individual  candidates,  but  the  ERB  must 
certify  in  writing  the  list  of  candidates 
to  the  ai^inting  authority. 

3.  In  section  317.502,  paragraph  (c)  is 
revised  to  read  as  follows: 

1317408    QuaHfleadona  Rawiaw  Board 


(c)  Qualifications  Review  Board 
certification  of  executive  qualifications 
must  be  based  on  demonstrated 
executive  experience;  successful 
completion  of  an  OPM-approved 
candidate  development  program;  or 
possession  of  special  or  unique  qualities 
that  indicate  a  likelihood  of  executive 
success.  Any  existing  time  limit  on  a 
previously  approved  certification  is 
removed. 


PART  4ia>-EXECUnVE, 
MANAQEMENT.  AND  SUPERVISORY 
DEVELOPMENT 

3.  Part  412  is  revised  to  read  as 
follows: 

PART412-EXECUTIVE. 
MANAQEMENT,  AND  SUPERVISORY 
DEVELOPMENT 

Subpart  A— Qanerai  Provtetona 

Sw:. 

412.101  Coverage. 

412.102  Purpose. 

412.103  Criteria  for  programs  for  the 
systematic  training  and  development  of 
executives,  managers,  supervisors,  and 
candidates. 

412.104  Formal  candidate  development 
programs  for  Senior  Executive  Service 
positions. 

Subpart  B— Senior  Executive  Service  Status 
and  Nonatetua  CandMaie  Development 
Programa 

412.201  Purpose. 

412.202  "Status"  programs. 

412.203  "Non-sUtus"  programs. 
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AiMamrttr  5 use  1397, 4101, «t aeq. 


1411.101 

This  sol^Mrt  applies  to  all  incumbents 
of  or  candidates  for  fupervisory. 
managerial,  and  executive  positions  in 
the  General  Schedule,  the  Senior 
Executive  Service  (S^).  or  equivalent 
pay  systems  «dio  ar4  also  covered  by 
part  410  of  this  chapter. 

f4i«.ios   Puipeea. 

(a)  This  subpart  implements  for 
supOTvisors,  managers,  and  executives 
the  provisions  of  chapter  41  of  title  5  of 
the  United  States  Code  related  to 
training  and  section  8396  of  title  5 
related  to  the  criteria  Cor  programs  of 
systematic  developntent  of  candidates 
for  the  SES  and  the  qontiniiing 
development  of  SES  members. 

(b)  The  subpart  identifies  a 
continutmi  of  preparation  starting  with 
supervisory  position^  and  proceeding 
through  managemeni  and  executive 
positions  govemmeritwide.  For  this 
reason,  the  subpart  establishes  a 
comprehensive  system  that  is  intended 
to: 

(1)  Provide  the  coqipetencies  needed 
by  supervisors,  managers,  and 
executives  to  perform  their  current 
functions  at  the  mastery  level  of 
proficiency;  and       ^ 

(2)  Provide  learning  through 
develc^ment  and  traming  in  the  context 
of  succession  planning  and  corporate 
perspective  to  prepaiiB  individiuls  for 
advancement,  thus  supplying  the 
agency  and  the  government  with  an 
adequate  number  of  well  prepared  and 
qualified  candidates  ^o  fill  supervisory, 
managerial,  and  executive  positions 
govemmentwide. 

$412,103   Crtlsrteforaragramsforttie 


lor  ■luyanw  i 
an^  oevsiopii 


syMSfeeBc  IfilninQ  an^  devslopinentof 


Each  agency  must  provide  fat  the 
initial  and  cQntinuin|  development  of 
individuals  in  execuf  ve,  managerial, 
and  supervisory  positions,  and 
candidates  for  those  positions.  The 
agency  must  issue  a  Written  policy  to 
assiue  that  their  development  programs: 

(a)  Are  designed  a^  part  of  the 
agency's  strategic  plan  and  foster  a 
corporate  perspective. 

(b)  Make  assignmetts  to  training  and 
development  consistent  with  the  merit 
system  principles  set,  forth  in  5  U.S.C. 
2301(b)  (1)  and  (2). 

(c)  Provide  for: 
(1)  Initial  training  $s  an  individual 

makes  critical  career  transitions  to 
become  a  new  supervlisor,  a  new 


managw,  or  a  new  executive  consistent 
with  the  results  of  needs  assessments; 

(2)  Continuing  learning  e}qieri«ices, 
both  short*  and  long-teim.  throughout 
an  individual's  career  in  order  for  the 
individual  to  achieve  the  mastery  level 
of  proficiency  for  his  or  her  current 
management  level  and  positicm;  and 

(3)  Systematic  development  of 
candidates  for  advancement  to  a  higher 
management  level.  Fonnal  candidate 
development  programs  leading  to 
noncompetitive  placement  eligibility 
represent  one,  but  not  the  only,  type  of 
systematic  development. 


1412.104   Foimel  eanOdm  developwant 
programs  for  Senior  Eascutive  Service 
poeMons. 

Formal  SES  candidate  development 
programs  permit  the  certification  of  the 
executive  qualificaticms  of  graduates  by 
a  Qualifications  Review  Board  under  the 
criterion  of  5  U.S.C  3393(c)(2)(B)  and 
selection  for  the  SES  without  further 
competition.  The  agency  must  have  a 
written  policy  describing  how  the 
program  will  operate.  The  agency  must 
obtain  OPM  ^proved  of  the  program 
before  it  is  conducted  for  the  first  time 
under  these  regulations  and  whenever 
there  are  substantive  changes  to  the 
program.  Agency  programs  must  meet 
the  following  criteria. 

(a)  Recruitment.  (1)  Recruitment  for 
the  program  is  from  all  groups  of 
qualified  individuals  within  the  civil 
service,  (H' all  groups  of  qualified 
individuals  whether  or  not  within  the 
dvil  service. 

(2)  Agencies  may  request  an  exception 
to  the  provision  in  paragraph  (a)(1)  of 
this  section  if  they  can  show  that  during 
the  5-year  period  prior  to  the 
announcement  of  a  program  they  have 
made  at  least  15%  of  their  career  SES 
appointments  from  soiut:es  outside  the 
agency.  Notwithstanding  this  exception 
recruitment  must  be  competitive  and  be 
annoimced  at  least  agencywide. 
Graduates  of  these  programs  who  have 
been  certified  by  a  QRB  must  then 
compete  Govemmentwide  for  entry  to 
the  SES,  but  do  not  have  to  obtain  a 
second  QRB  certification  before 
appointment. 

lb)  In  recruiting,  the  agency, 
consistent  with  the  merit  system 
principles  in  5  U.S.C.  2301(b)  (1)  and 
(2),  takes  into  consideration  the  goal  of 
achieving  a  diversified  workforce. 

(c)  All  cemdidates  are  selected  through 
SES  merit  staffing  procedures.  The 
number  selected  shall  be  consistent 
with  the  niunber  of  expected  vacancies. 

(d)  Each  candidate  1^  an  SES 
development  plan  covering  the  period 
of  the  program.  The  plan  is  prepared 
from  a  competency-based  needs 


determination.  It  is  approved  by  the 
Executive  Resovnces  Board. 

(e)  The  minimum  program 
requiremmts,  imless  an  exception  is 
obtained  in  advance  of  the  beginning  of 
the  candidate's  program,  for  an  SES 
development  plan  are  as  follows: 

(1)  There  is  a  formal  training 
experience  that  addresses  the  execudve 
core  qualifications  and  their  application 
to  SES  positions  govemmentwide.  The 
training  experience  must  include 
interaction  with  a  wide  mix  of  Federal 
employees  outside  the  candidate's 
department  or  agency  to  foster  a 
corporate  perspective  but  may  include 
managers  from  the  private  sector  and 
state  and  local  govemmmts.  The  nature 
and  scope  of  the  training  must  have 
Govonmentwide  or  multi-agency 
applicability.  If  formal  interagency 
training  is  used  to  meet  this 
requirement,  it  must  total  at  least  80 
hours.  If  an  interagency  work 
experience  is  used,  it  must  be  of 
significantly  longer  duntilaa  than  80 
houn.  v-Jivj.   v.,  -:  , 

(2)  There  are  developmental 
assignments  that  total  at  least  4  mimths 
of  fijJl-time  service  outside  the 
candidate's  position  of  record.  The 
purpose  of  the  assignments  is  to 
broaden  the  candidate's  experience  and/ 
or  increase  knowledge  of  the  overall 
functioning  of  the  agency  so  that  the 
candidate  is  prepared  fen*  a  range  of 
agency  positions. 

(3)  There  is  a  member  of  the  Senior 
Executive  Service  as  a  mentor. 

(f)  Each  candidate's  performance  in 
the  program  is  evaluated  periodically, 
and  there  is  a  written  policy  for 
discontinuing  a  candidate's  ..■^. 
participation  in  the  program.  A 
candidate  can  be  discontinued  or  may 
withdraw  from  the  program  without 
prejudice  to  his  or  her  ability  to  apply 
direcdy  for  SES  positions. 

(g)  Each  candidate  has  a  documented 
starting  and  finishing  date  in  die 
program. 

Subpart  B— Senior  Exacutlve  Servio* 
Statue  and  Nonstatua  Candldata 
Davelopmant  Programa 

$412,201    Purpoee. 

Section  3393  of  title  5,  United  States 
Code,  requires  that  career  appointees  to 
the  SES  be  recruited  either  fit>m  all 
groups  of  qualified  individuals  within 
the  civil  service,  or  finm  all  groups  of 
qualified  individuals  whether  or  not 
within  the  dvil  service.  This  subpart 
sets  forth  regulations  establishing  two 
types  of  SES  candidate  development 
programs,  "status  "  and  "nonstatus."     . 


1412.202   "StataMT  prognma. 

Only  employees  serving  under  career 
appointments,  or  under  career-type 
appointments  as  defined  in  5  CFR 
317.304(a)(2).  may  partidpate  in 
"status"  candidate  development 
programs. 

1412.205   "NonaMue^  progcMW. 

(a)  Eligibility.  Candidates  are  from 
outidde  Government  and/or  from  among 
employees  serving  on  other  than  career 
or  career-type  appointments  within  the 
dvil  service. 

(b)  Requirements.  (1)  Candidates  must 
be  appointed  utilizing  the  Schedule  B 
authority  authorized  by  5  CFR 
213.32020).  The  appointment  may  not 
exceed  or  be  extended  beyond  3  yean. 

(2)  Assi^aments  must  be  to  a  full-time 
pcMdtion  oreeted  for  developmental 
purposes  conneded  with  the  SES 
candidate  development  program. 
Candidates  serving  under  Schedide  B 
appointment  may  not  be  used  to  fill  an 
agency's  regular  positions  on  a 
condntdng  basis. 

(3)  Schedule  B  appointments  must  be 
made  in  the  same  manner  as  merit 
staffing  requiremente  prescribed  for  the 
SES.  except  that  each  agency  shall 
follow  tbs  i»indple  of  veteran 

Eferanoe  as  fiu'  as  administratively 
tible.  Po^ons  filled  through  diis 
authority  are  exduded  under  5  CFR 
302.101(c)(6)  from  the  appointment 
ftooeduieis  of  part  302. 
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DEPARTMENT  OF  AQMCULTURE 
Fadaral  Crop  inauranoa  Corporatfon 
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Common  Crop  kMiMranoa  Ragulallona; 
MiMfig  Bariay  Pilea  and  Quality 
Endofaament  Crop  Inauranoa 


AOBieY:  Federal  Crop  Insurance 

Corporation. 

ACfiOM;  Proposed  role. 

tUMMIHY;  The  Federal  Crop  Insurance 
Corporation  ("FQC)  hereby  proposes 
to  revise  the  Malting  Barley  Optiaa  Crop 
Insurance  provisions.  The  intnided 
etlsct  of  this  actfmi  is  to  improve  the 
insurance  coverage  now  available  for 
producers  who  grow  malting  barley 
under  contrad  with  a  brewery,  or 
business  that  sells  mak  or  processed 
mash  to  a  brewery;  and  to  provide  a  new 
option  that  will  allow  producers 
vdthout  cmtracts  (open  market 


producers)  to  obtain  jisurance  for  their 
malting  barley. 

DATES:  Written  comments,  date,  and 
opinions  on  this  proposed  rule  must  be 
submitted  by  the  dose  of  business 
December  21. 1995  to  be  ccmsidered 
when  the  rule  is  to  be  made  final.  The 
ounment  period  for  information 
collections  under  the  Paperwork 
Reduction  Ad  of  1995  continues 
tluou^  February  5. 1996. 

ADDRESSES:  Written  comments,  date, 
and  opinion  on  this  proposed  rule 
should  be  sent  to  Diana  Moslak, 
Regulatory  and  Procedural  Development 
St&.  Federal  Crop  Insurance 
Corporation,  USDA.  Washington.  D.C. 
20250.  Hand  or  messenger  delivery 
should  be  made  to  14th  and 
Independence  Avenue,  S.W.,  Room 
6097,  South  Building.  Washington.  D.C 
Written  commente  will  be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager.  14th  and 
Independence  Avenue.  S.W..  Room 
6097,  Soudi  Building,  Washington.  D.C. 
during  regular  business  houn,  Monday 
throu^  Friday. 

FOR  FURTHER  MFORMATKXI  OONTACT:  For 
further  informaticm  and  a  copy  of  the 
Regulatory  Economic  Analysis  of  the 
Malting  Barley  Endorsement  Crop 
Insurance  provisions,  canted  Diana 
Moslak,  R^ulatory  and  Procedural 
Development  Staff.  Federal  Crop 
Insurance  Corporation,  USDA. 
Washington.  D.C.  20250.  Telephone 
(202) 720-0713. 

SUPPI^MENTARY  MFORMATMN:  This 
action  has  been  reviewed  under  United 
States  Department  of  Agriculture 
("USDA")  procedures  established  by 
Executive  OrdOT  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  imder 
those  procedures.  The  simset  review 
date  estebUshed  for  these  regulations  is 
July  1,  2000. 

This  rule  has  been  determined  to  be 
"significant"  for  the  purposes  of 
Executive  Qnier  12866  and.  therefore, 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  ("OMB"). 

A  Regulatory  Economic  Analysis  has 
been  completed  and  is  available  to 
interested  persons  at  the  address  listed 
above.  In  summary,  the  analysis  finds 
that  the  expeded  benefite  of  this  action 
outweigh  the  coste.  The  new  Malting 
Barley  Price  and  Quality  Endorsement 
will  rimpUfy  program  operations, 
benefit  FOC  and  reinsured  companies, 
and  enhance  the  insurance  coverage  for 
m<iH<"B  barley  producera. 


Paperwork  Reduction  Ad  ai  1995 

The  information  collection 
requiremente  contained  in  these 
regulations  were  submitted  to  OMB  for 
their  approval  under  section  3507(j)  of 
the  Paperwork  Reduction  Ad  of  1995. 
and  received  emergency  approval 
through  March  5, 1996.  The  agency  is 
also  seeking  a  valid  approval  for  3  yean 
under  section  3507(d).  These 
requiremente  were  previously  approved 
by  OMB  under  OKffi-control  number 
0563-0003  through  September  30, 1998. 
Public  comments  are  due  by  February  5, 
1996. 

The  tide  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requiremente  including 
General  Crop  Insurance  Regulations, 
Common  Crop  Insurance  RegulAtions; 
Malting  Barley  Price  and  Quality 
Endorsement  Crop  Insurance 
Provisions."  The  Information  to  be 
colleded  indudes:  a  crop  insurance 
acreage  report,  an  insiuance  application 
and  continuous  contrad.  Information 
colleded  from  the  acreage  report  and 
application  is  electronically  siibmitted 
to  FQC  by  the  reinsured  companies. 
Some  respondente  may  provide 
addition^  information  for  the  purpose 
of  selecting  malting  barley  insiutmce 
covoage  options.  Potential  respondente 
to  this  information  collection  are 
growen  of  malting  barley  that  are 
elidble  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  insurance  company 
and  FQC  to  provide  insmance,  provide 
reinsurance,  determine  eligibility, 
determine  and  colled  premiiuns  or 
other  monetary  amounte  (or  tees),  and 
pay  benefite. 

All  information  is  reported  annually. 
The  reporting  biuden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1.755,015  respondente.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2.676,932 
hoxxn. 

Hie  comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Ad  of  1995  continues 
through  February  5, 1996.  on  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
colleded;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  ijoamnation 
technology. 

Comments  shoul<^  be  subniitted  to  the 
Desk  OfBoer  for  Agi^culture,  QfBce  of 
Information  and  Regulatory  ABiirs, 
Office  of  Managnnent  and  Budget 
(OMB).  WadiinflKonj  D.C  20503  and  to 
Bonnie  Hart,  InmtmatiOD  Management 
Branch,  Farm  SeivlQS  Agency,  U.S. 


itofi 
D.a  20250.  Copies  i 


Itine,  Washington. 
Iftheinfcnmation 


collection  may  be  obtained  from.  Bonnie 
Hart  at  the  above  advess.  Tglephqne 
(202)  6g&-2as7.      i  ^,-^ 

It  has  been  detenmned  under  section 
6(a)  of  Executive  Orfer  12612. 
Federalism,  that  thiflj  rule  does  not  have 
sufficient  fiBderalism  implicati<ms  to 
warrant  the  preparal^tm  of  a  Federalism 
Assessment  Hub  provisions  contained 
in  this  rule  will  not  |tave  a  substantial 
direct  effact  on  states  or  their  political 
subdivisions,  or  on  tne  distribution  of 
power  and  responsinilities  among  the 
various  leveb  of  goi^ammenL 

Tliis  regulation  will  not  have  a 
significant  impact  on  a  substantial 
niuxdier  of  small  entities.  The  impact  of 
obtaining  or  deliveri^  these  policies 
will  not  vary  significantly  from  that 
required  to  obt^  at  deliver  the  present 
policy.  Therefore,  tUs  action  is 
detnmined  to  be  ex^pt  from  the 
provisioDS  of  the  Regulatory  Flexibility 
Act  (5  1/.S.C  S 60S  )and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  pnwam  is  lifted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  js  not  sul^ect  to  the 
provisicms  of  Executive  Order  12372 
which  require  intergpvemmoital 
consultation  with  state  and  local 
ofBdals.  See  the  No^ce  related  to  7  CFR 
part  3015,  subpart  V,  publisltod  at  48  FR 
29115,  June  24. 198^ 

The  Office  of  the  Qenetal  Counsel  has 
determined  that  theas  regulations  meet 
the  a{^licable  standfrds  provided  in 
subsections  2(a)  and  12(b)(2)  of  Executive 
Ordn  12778.  The  prpvisions  of  this  rule 
will  preempt  state  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewiUi-  The 
administrative  q>pe^  provisions 
promulgated  by  the  ^lational  Appeals 
Division  under  Pub.  L.  No.  103-354 
must  be  exhausted  before  judicial  action 
may  be  brought 

"nds  action  is  not  expected  to  have 
any  significant  impaf:t  on  the  quality  of 
the  huBum  environment  healm.  and 
saisty.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  ia 
needed. 


Backgroand 

FQC  proposes  to  amend  the  Common 
Crop  Insunuice  Regulations  (7  CFR  part 
457)  by  revising  and  reissuing  7  CFR 
457.103,  Making  Barley  Option  efiective 
for  the  1996  and  succeeding  crop  years. 
The  principal  changes  to  the  provisions 
for  insuring  malting  barley  are  as 

follows:  ..■:#.       .;*;    %2..;    ^(    • . 

1.  The  cujerent  Mtmng  Baij^  Option 
will  be  replaced  by  the  propoeed 
Malting  Barley  Price  and  Quality 
Endorsement.  Hie  new  endorsement  is 
divided  into  two  coverage  options. 
Option  A  is  intended  to  provide 
insurance  coverage  for  producers  who 
do  not  grow  malting  barley  under  ' 
contract  writh  a  brewery  or  with  a    ' 
business  that  makes  or  sells  malt  or 
processed  mash  to  a  brewery.  Option  B 
provides  insmance  coverage  for' 
producen  who  grow  malting  barley 
under  such  a  contract.  A  producer  may 
select  only  one  option  to  cover  all 
acreage  planted  to  approved  varieties  of 
malting  barley  in  the  coun^  diuing  the 
crop  3fear. 

OpUonA 

2.  Section  1 — ^Recpiires  an  appUcent 
for  insurance  or  insured  to  provide 
records  of  the  sale  of  malting  barley  for 
at  least  four  crop  years  to  be  eligible  for 
coverage.  These  production  records  may 
be  used  to  detramine  the  malting  barley 
production  guarantee  (see  item  3 
below). 

3.  Section  2-^*rovides  that  the 
malting  barley  production  guarantee  per 
acre  will  be  the  lesser  of:  (a)  The 
production  guarantee  calculated  under 
the  APH  regulations.  7  CFR  part  400, 
subpart  G,  and  the  Small  Grains  Crop 
Provisions  for  feed  barley  Cor  acreage 
planted  to  approved  mAlHng  varieties; 
or  (b)  the  average  amount  calculated 
under  the  APH  regulations  of  malting 
barley  sold  per  planted  acre  duringue 
APH  base  period. 

4.  Section  3— Provides  for  the 
maximum  malting  bariey  additicmal 
value  price  to  be  designated  in  the 
Special  Provisions.  ^ -^^ 

5.  Section  4 — ^Indicates  thepn)doction 
to  count  against  the  wuilHTtg  berley 
production  guarantee.  Quality  standsds 
specified  in  this  section  represent 
typical  minimum  acceptance  standards 
in  the  malting  barley  industry. 

6.  Section  5 — Provides  that  a  claim 
cannot  be  settled  until  final  disposition 
of  all  production  can  be  determined,  or 
May  31  of  the  calendar  year  following 
the  crop  year.  Production  stored  after 
May  31  of  the  calendar  year  followii^ 
the  crop  year  will  be  adjusted  based  on 
the  quality  ^ledfications  contained  in 
subsection  4(b)  of  the  (^tion.  This 


extended  settlement  poiod  is  intended 
to  prevent  the  payment  of  an  indemnity 
for  production  that  does  not  meet 
quali^  specifications  but  is  ultimately 
used  mr  malting  purposes  due  to  a 
shortage  of  quaUty  m«lH^g  barley.  If 
barley  is  used  for  malting  purposes 
regardless  of  quality  it  is  production  to 
count  against  the  guarantee. 

Options 

7.  Section  1 — Requires  an  applicant 
for  insurance  or  inmired  to  provide  a 
copy  of  the  malting  barley  c(mtract  by 
the  acreage  reporting  date  to  be  eligible 
for  coverage.  The  amount  of  production 
under  contract  may  be  used  to 
determine  the  malting  barley  production 
guarantee  (see  item  Soelow). 

8.  Section  2 — ^I'rovides  that  the 
malting  barley  production  guarantee  pet 
acre  be  the  lesser  of:  (a)  The  production 
guarantee  calculated  under  the  APH 
regulations,  7  CFR  part  400,  subpart  G. 
and  the  Small  Grains  Crop  Provisions 
for  feed  bariey  for  acreage  planted  to  ]. 
approved  malting  varieties;  or  (b)  the 
amount  determined  by  dividing  the 
number  of  bushels  of  contracted 
production  by  the  number  of  acres 
planted  to  approved  TrmlHng  varieties, 
and  multiply^  the  result  by  the  ^ 
percentage  rarme  coverage  Jevel  you 
elected  under  the  Small  Grains  Crop 
Provisions  for  fieed  barley. 

9.  Section  3— Establishes  the 
TTiaviTniiin  malHng  barley  additional 
value  price  as:  (a)  The  difference 
between  the  maVJmiwn  piioe  ejection 
available  for  feed  barley  under  the  Small 
Grains  Ctoo  Provisions  and  tbe 
established  sale  price  in  the  malHng 
barley  contcact  provided  sodi  price  ia 
fixed  on  or  before  the  acreage  reporting 
date;  or  (b)  the  besis  or  difinential  per 
bushel  shown  in  the  malting  barley 
contract  if  the  sale  price  is  based  on  a   ' 
futiire  market  price  for  besic  (feed)    ■<- 
barley  plus  a  differential  amount  for 
malting  barley  production.  For  example, 
if  the  malting  beriey  contmct  provide 
for  a  fixed  price  of  $2.50  per  bushel  on 
or  before  the  acreage  reporting  date  and 
the  maximum  price  election  available 
for  feed  barley  is  $1.90  per  bushel,  the 
additional  value  price  would  be  $0.60 
per  budiel  ($2.50-$l  .90):  however,  if 
the  malting  barley  contract  provides  four 
a  basis  or  diSatential  of  $0.60  per 
iMishel  above  a  fiiture  mark^  price,  the 
additional  value  price  would  be  $0.60. 
In  no  event  will  the  additional  value    "^ 
price  exceed  200%  of  the  mavimum 
additional  value  price  shown  in  the 
Special  Provisitms. 

10.  Section  4-4ndicates  the 
production  to  count  against  the  malHng 
barley  production  guarantee  in  the  event 
of  a  claim.  Production  maoHng  the 


fninimiiiw  acceptance  standards 
specified  in  the  n^lting  barley  contract 
hx  percentage  of  protein,  plump 
kernels,  thin  kernels,  germination, 
blight  damage,  mold  injury  or  damage, 
sprout  damage,  frost  injury  or  damage, 
and  parts  per  million  (rf  siAstances  or 
oonmtions,  including  mycotoxins,  that 
.  are  identified  by  the  Food  and  Drug 
Administration  as  being  injurious  to 
human  or  <»n<H*wt  health,  or  the 
standards  qiecified  in  this  section,  will 
be  considatKl  production  to  count 

11.  Section  5 — Specifies  that  a  claim 
cannot  be  siMled  imtil  final  disposition 
of  all  production  can  be  determined,  or 
May  31  of  the  calendar  year  following 
the  crop  jBU.  Production  stored  after 
this  date  will  be  adjusted  based  on  the 
quality  spedfications  indicated  in 
subsection  4(b)  of  the  option.  This 
extended  settlement  poiod  is  intended 
to  prevent  die  payment  of  an  indemnity 
for  production  that  does  not  meet 
quality  specifications  but  that  is 
ultimately  used  to  malting  purposes 
due  to  a  Mortage  of  quality  malting 
barley.  If  barlay  is  used  for  malting 
purposes  regardless  of  quality  it  is 
jHoduction  to  count  against  die 
guarantee. 

List  of  So^ects  in  7  CFR  Part  457 

Crop  insurance.  Malting  Barley  Price 
and  QuaUty  Endorsement  Crop 
Provisions 

Proposed  Role 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C  §  1501  et  seq.),  the 
Fednal  Crop  Insurance  Corporation 
hereby  proposes  to  emend  t|ie  Conmion 
Crop  Insurance  Regulations  (7  CFR  part 
457),  effective  for  &e  1996  and 
succeeding  crop  yean,  as  follows: 

PAin-487-[AMENDeD] 

1.  The  authmity  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

.  .AadMBi^  7  U.S£.  1506(1). 

2.  Section  457.103  is  revised  to  read 
as  fellows: 

1467.103    MsMtoBBarfsyCrapmaursnceL 

The  mahing  barley  crop  insurance 
provisions  for  the  1996  and  succeeding 
crop  yean  are  as  follows: 

Uniled  Statas  Dspartasal  of  Ayicoltiue; 
FedanI  Crap  lasonacs  CeipontioB;  Small 
Gntef  Crap  ImaraBOB;  MaMag  Bariey  Prin 
and  QiwUty  Endoraemsnt 

(Tills  is  a  oontinaoua  endonemsnt  Refer  to 
•ection  2  of  the  Common  Qop  Insurance 
Policy.) 

In  letum  far  your  payment  of  premiom  for 
the  ooveiage  contained  herein,  this 
endonemant  %viU  be  attached  to  and  made 


part  of  the  Common  Crop  Insurance  Policy 
(S  457.8)  and  Small  Grains  Crop  Provisions 
(§  457.101),  subject  to  the  tsnns  and 
conditions  described  herein. 

1.  You  must  have  the  Common  Crop 
Insuruoe  Policy  (S  457.8)  and  the  Sniall 
Grains  Clop  Insurance  Provisions  (§457.101) 
in  force  to  elect  to  insun  making  barley 
under  this  endorsement 

2.  You  must  select  either  option  A  or 
option  B  before  the  sales  closing  date.  Failun 
to  select  either  option  A  or  option  B,  or 
biluie  to  qualify  for  coverage  under  the 
tenns  of  the  option  selected,  will  nsult  in  no 
coverags  under  this  endorsement  for  the 
applicable  crop  year.  For  example,  if  you 
elKt  option  B  out  foil  to  liave  a  binding 
malting  barley  contract  by  the  acnage 
reporting  date,  no  coverage  will  be  provided 
under  this  mdorsement  far  die  crop  year. 
The  selection  will  continue  from  year  to  year 
unless  you  cancel  or  change  your  selection 
prior  to  die  sales  dosing  date. 

3.  You  must  select  an  added  value  price 
election  at  the  time  of  applicatioii. 

4.  The  additional  pramium  amount  far  this 
covers^  will  be  determined  by  multiplying 
your  mahing  bariey  production  guarantee  per 
acn  times  your  aalected  additional  value 
price  election,  times  the  premium  lats,  times 
the  insured  acraage,  times  your  shan  at  the 
time  coverage  begins. 

5.  In  addition  to  the  aoeage  raporting 
nquirements  contained  in  sectfan  6  of  the 
Common  Crop  Insurance  Policy  (S  457.8). 
you  must  piavide  the  informadon  required 
by  your  selected  option. 

6.  All  barley  acre^e  that  is  planted  to 
approved  iwlHng  varieties,  and  that  is 
insurable  under  the  feed  barley  crop 
provisicms  and  the  setectod  opidon  must  be 
insured  under  this  endorsement  and,  oo  the 
acre^  raport.  will  be  designated  as,  and 
limited  to,  one  unit 

7.  In  lieu  of  provisions  in  the  Common 
Ctop  Insurance  Policy  ($457.8)  that  require 
you  to  submit  a  claim  for  indemnity  not  later 
than  60  days  after  the  end  of  the  insurance 
period,  you  must  submit  a  claim  for 
indemnity  declaring  the  amount  of  your  loss 
not  later  than  May  31  of  the  calendar  year 
immediately  following  the  crop  year. 

8.  Pnvented  plantii^  coverage  is  not 
provided  by  this  endorsement  but  is  available 
only  under  the  terms  of  the  Small  (kains 
Crop  Provisions  for  barley. 

9.  Definitioas: 

(a)  APH— Actual  Production  History  as 
determined  in  accordance  with  7  CFR  part 
400,  subpart  G. 

(b)  Approved  malting  variety— A  variety  of 
barley  spedGed  as  such  in  the  Spedal 
Provisions. 

(c)  Brewery— A  facility  when  malt 
beverages  an  commercially  produced  for 
human  consmnption. 

(d)  Contracted  production— The  quantity  of 
malting  buley  the  insured  producer  agrees  to 
grow  and  delWer.  and  the  Iwyer  agrees  to 
acc^fit  under  the  t«ms  of  the  malting  barl^ 
contract 

(e)  Licensed  grain  gradei^A  person  who  is 
audiotized  to  inspect  and  grade  barley  under 
the  United  States  Grain  Standards  Act  or  the 
United  States  Warehouse  Act 

(0  Malting  barley  ccmtiact— A  written 
contract  vrith  a  brewrery  or  business  that 


produces  or  sells  malt  or  processed  mash  to 
a  brewery  or  a  company  owned  by  such 
brewery  or  business,  in  which  is  stated  the 
production  contracted  and  a  purdiase  price 
at  a  method  to  be  used  in  determining  such 
price. 

(g)  Objective  test — A  detenninatjon  made 
by  a  qualified  person  using  standardized 
equipment  that  is  vridely  used  in  the  "flHng 
industry,  and  followring  a  procedun 
approved  by  the  American  Sodety  of 
Brewing  Chemists  when  determining  percent 
germination  at  protein  content;  gndlng 
performed  following  a  procedun  approved 
by  the  Federal  Grain  Inspection  Service  when 
detennining  quality  fatXan  other  than 
percent  gemination  or  protein  content  or  by 
the  Pood  aad  Drug  Administntion  when 
determining  parts  per  million  of  mycotoxins 
or  other  substances  or  conditioos  that  an 
identified  as  being  injurious  to  human  or 
animal  health. 

(h)  Subjective  test — ^A  detennination  made 
using  olfactory,  visual,  touch  or  feel, 
masticatoiy,  or  other  senses  unless  performed 
by  a  licensed  grain  grader,  or  that  uses  non- 
standardized  equipment,  or  that  does  not 
follow  a  procedun  approved  by  the 
American  Sodety  of  Brewing  Chemists,  the 
Federal  Grain  Inspection  Service,  or  the  Food 
and  Drug  Administration. 

(i)  Value  per  bushel — ^The  highest  price  per 
bushel  received  or  that  could  be  received  for 
the  iniilHnfl  bariey  in  the  local  market  area. 

())  Unit — All  instinble  acreege  of  approved 
malring  varieties  in  the  coimty  on  the  date 
coverage  begins  for  the  crop  year. 

Option  A  (far  Non-Contracted  Productioii  or 
a  Combiiiation  of  Contracted  and  Nan- 
Contracted  Production) 

This  option  provides  coverage  for  malting 
barley  production  losses  at  a  price  per  bushel 
gnater  than  that  available  under  the  Small 
Graiiu  Crop  Provisions. 

1.  To  be  eligible  for  coverage  under  this 
option  you  must  provide  us  acceptable 
records  of  the  sale  of  malting  barley  and  the 
number  of  acres  planted  to  malting  varieties 
for  at  least  the  four  crop  years  prior  to  the 
crop  year  immediately  preceding  the  cumnt 
crop  year.  For  example,  to  determine  your 
production  guarantee  for  the  1995  crop  year, 
records  miist  be  provided  for  the  1990 
through  the  1993  crop  years,  if  malting  barley 
was  planted  in  each  of  those  crop  years.  You 
must  provide  these  records  to  us  no  later 
than  the  production  reporting  date. 

2.  Your  malHng  barley  production 
guarantee  per  acre  will  be  the  lesser  of: 

(a)  The  production  guarantee  for  feed 
barley  for  acreage  planted  to  approved 
in'«l>i"B  varieties  calculated  in  accordance 
with  the  Small  Grains  Crop  Provisions  and 
APH  r^ulations;  or 

(b)  A  production  guarantee  calculated  in 
accordance  with  APH  procedures  using  the 
malting  barley  sales  and  acreage  records 
provided  by  you. 

3.  The  additional  value  price  per  bushel 
elected  cannot  exceed  the  maximum  price 
designated  in  the  Special  Provisions. 

4.  The  amount  of  production  to  count 
against  your  malting  barley  production 
guarantee  will  include  all: 
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M  Apinted  produ^on  datenninad  in 
■coadm»ifta  wbwWiwn  iKcKD  (i)  and 
(U)  oCteSMU  GMn4Grap  PMvkkos: 

(b)  llinniliil  produyan  and  potantiat 
unhacvaatadpmductkfi  that  maatt,  or  would 
if  pnpany  haodlad,  BD^at: 


(1)  Toiannoes  eatabUabad  by  tba  Food  and 
DnigAdminiaintion  or  odiar  puUic  baaltfa 
nmniiaition  of  tba  Unitad  Stataa  jbt 
subatanoaa  or  conditioiiB,  indadbag 
mycotoxlna.  that  an  idaodfiad  uhrii^ 
injiuioua  to  *"""^w  or  *ti>»iial  haabb;  *n4 


(2)  The  fitlhnving  quality  •tandards,  as 
appUcabk: 


ProWndtytMii) 
TNnI 


..^^•.••o.— «—■■»■■■*' 


ln|wedby  moid 
MonavniQM 
Spraut  dHniQed 
mMedbyftoet 
rfoiiaHfiflgia 


I  — I ,  „„.Zm'- — ZLl.^ 


SttHQweoiMNInQ  tMilsy 


14.0%  ntodnun 
06.0%  inininMn . 
10.0%  mnimum 
95.0%  niiniRun . 

44)%  ITNDdRWn  .. 

5.0%  iMidRiuni .. 
0.4%  mnimum .. 
1 .0%  mudmuni .. 
5.0%  meidmum .. 
0.4%  meximum .. 


til.  I  fill' 


MbL. 


l4.0%mBiimumL 
75.0%  minimum. 
104)%  mnimum. 
964)%  minimum. 
4.0%maidmum. 
5.0%  mnimum. 
0.4%  mnimum. 
14)%  mnimum. 
5.0%  meximum. 
0.4%  mnbnum. 


'M\H!' 


(c)  Harvastad  production  that  dooa  not 
maat  tba  quality  atud^da  «•*"»■»»•«<  in 
•obaaction  4(b)  of  tfala  iptkn.  but  is  aooaptad 
byabuyarfarmahiagiurpoaaa. 

(d)  No  nductioa  imUua  will  ba  allowad 
far  maiatiDa  conftnt:  dimaaa  dua  to 
uninaund  eauaas:  coat!  or  raducad  valua 
assodalad  wttb  dqrlng^  handling,  prooaaaing, 
or  quaUty  facton  otbar  itban  tboaa  coQlainM 
in  luhaactton  (b)  of  thl«  sactian:  or  any  otbar 

na— ■  ■Mfirfitail  wtA  ii*»iiial  ^laiMiUngayrf 

maritating  of  maltiqg  b^day.  All  gnda  and 
quaBtydalarminatinna^aatbahaaadondia 
rsaoltB  of  obtactiva  laatt.  No  indamnity  will 
ba  paid  for  any  loaa  aatibiishad  by  su^active 
taats.  Wa  may  obtain  a«a  or  mora  san^plas  of 
tbainaurad  crop  and  h^va  lasts  parfonnad  at 
SB  oCBctal  aialn  oMBaottoo  tft^sT*^^* 
astabHshaduadsrlfcadrito  Standards  Act  to 
varify  dw  raault  of  a^  last  bt  tba  awsnt  of 
a  oaaflict  in  dia  «sat  n^iba.  ouriaauka  will 
ha  aaad  to  dataoBlaa  tha  amount  of 
praductbiQ'lo  oon&tf  irihua  to  aaaat  dM 

qnaBty  standards  Is  dn4  to  insurable  I 

taa  quandty  of  such  flteduction  nqr  ba 
loduoad  far  quaU^  ddkianciaa  by: 

(1)  Addinc  Aa  nMid^um  b«dqr  psioa 
slartnaundsr  tba  Snap  Grains  Qop 
PlovialoBs  and  na  naipnnun  adiutenal 
vafaMprioa; 

(2)Avidi]«ddasian|taitodiavahiapar 
buihil  of  tba  damaprf  trodictton;  and 

WbfciltlplyiBgdsatjsufaMhOer&Mtto 
1 1.0)  bg^HM  noo^r  of  bosMs  of 
idpiadi 


r  this  option  nay  ba 
■Mdad  until  tte  aaitterM 
(a)  Iba  data  Baal  <BaMaltion  of  prodnctiaQ 
>  all  aoaan  ptantaa  to  uprovvd  malting 

(fa)UBy31oftba< 
imiiiiiataly  fattowiM!^  caiandar  yaar  in 
«^^Aa  inaoad  ndUfag  bariqr  ia  Bonadly 
barvaalad.  Ftodnction  fs  count  ■rnalttng 
baday  dMt  has  not  baa*  said  by  diia  May  31 
data  wifllnchida  an  nWacthn  that  maats 
&a  qoayty  spadfleaooes  containad  in 
sobaaclian4tb)ortbte4ptlaB. 

Tba  Unitalkias  qiacBad  in  subsactiaas 
S(a)  awl  (b)  wiU  not  a^  whan  all 
productiaa  fan  tba  inirnd  nakfa^  barlay 
unit  gndaa  U.&  No.  4  ^  bwar  in  aooardaaoa 
with  dM  padsa  and  gi^la  MqnInaMata  for 
dia  suhrlassss  «x-nwa^  barisy.  TWo-iuwad 
bariay.  and  dia  daas  B^4ay  bi  annnrdanoa 


widi  tha  OtBdal  Unitad  Stalas  Standards  for 
Grain. 

6.  In  tlie  evant  of  loas  or  damaga  coveied 
by  this  policy,  we  will  sattla  your  claim  by. 

(a)  Multiplying  tiwinsuradaus^sly  tha 
malting  bariay  {Hoduction  guarantee  par  acre; 

(b)  Multiplying  the  reault  by  your  dacted 
additkmal  value  price  par  buabel: 

(c)  MuUiplying  the  number  of  busbela  of 
production  to  count  by  your  eiacted 
additional  value  price  per  bushel:  and 

(d)  Siditractlng  the  reauh  of  step  (c)  bom 
the  result  of  stro  (b). 

7.  For  enmpw,  assume  you  insure  two 
units  of  berley  under  tha  Sknall  (kains  CK^ 
Provisions  in  wfaidi  you  have  a  100%  share 
and  that«e  planted  to  aporovad  maltii^ 
varietlss.  Assume  that  aaoi  laiit  contains  40 
acraa.  Ftmbar  essome  dMt  your  production 
guaraniae  onder  the  Small  Gnfaia  Oop 
Provisiaas  is  SO  buaiwla  par  acre  or  a  total 
ot  2^400  bnabeb.  Your  making  barley  unit 
pioductlan  guarantee  is  Uadtad  to  2.100 
buabds  fay  sidisectian  2(b).  A  loes  causes  the 
total  promiction  to  count  far  all  units  undw 
the  Snail  Grains  Oop  novisions  to  drop  to 
14)00  bosbals.  none  of  wUdi  meet  the 
qudityetaadards  oovarad  by  this  option.  Tte 
indaaulty  ftir  the  malti^  bariay  unit  would 
be  baaed  on  a  combined  production  and 
quaUtar  loaa  of  2.100  buabals  Tbe  indemnity 
woold  be  paid  at  the  addttoaal  vahie  price 
per  buskal  tf  die  intoe  ware  90.40  per 
buabel.  tba  indemnity  far  tbe  mahing  barley 
untt  woold  be  $84000  (2.100  x  90.40).  The 
bealcloaa  ia  paid  under  the  SmaB  (kains 
uop  nuvuHBa  mr  wea  oanay. 


This  npHnniiiiiiiiilsi  iiiieiBgsfrTr'«"iH'»fl 
bsriey  production  loeses  at  a  price  per  buAel 
greater  dian  diet  available  under  dw  Small 
Carina  Ctap  Pnvisiaaa. 

1.  To  be  eligible  for  oovat^B  under  this 
option  you  must  provide  us  a  cofiy  of  your 
maMng  bariay  amtract  bjr  die  ai 
leportiag  date.  Only  production  or 
under  contract  is  covered  by  this  optton  9). 
The  contract  must  be  in  ^aoe  end  efifsctive 
before  tlM  ecseane  reporting  dale. 


2.  Your  malting  bariay  prodnctiae 
swiUWdiar 


I  per  acre  wiU  be^tiia  iaaaar  ofi 
(a)  The  production  gaerantae  for  bed 
barley  for  eneegs  fitmiad  to  approved 
malting  varieties  calnilated  in  accordance 


with  the  SmaD  (kains  Crop  Provisions  and 
APH  regulations;  or 
04  The  number  of  bushels  obtained  by: 

(1)  Dividing  the  numbsr  of  buriids  of 
contracted  production  by  the  number  of  acme 
planted  to  tpptond  malting  varieties  in  the 
current  crap  yaec  and 

(2)  Multiplying  Uie  result  by  the  peroenti^ 
for  the  coverage  level  you  elected  for  beriey 
covered  under  the  Small  Grains  Qop 
Provisions. 

3.  The  additional  value  price  per  buriiel 
will  not  exceed  200%  of  the  tmnrimitin 
aiMitional  value  price  shown  on  the  Special 
Pravisions  and  will  be  fiirther  limited  to: 

fa)  The  diilHenoe  between  ^maximum 
price  election  avallri>la  for  fsed  beriey  luider 
^  Small  Grains  Oop  Provisions  and  the    . 
estri>Iisbed  sale  price  omtained  in  the 
mahiag  barley  cooinct  far  production  that 
meets  the  quriity  standards  raqnirad  by  such 
contract  (without  xagatd  to  discounts  or 
inoantiveri  if  dke  sale  price  U  a  fixed  dollar 
amount  establidied  OB  or  before  the  acre^ 
reporting  data;  or 

0>)  The  prenflum  emount  per  bushel 
contained  in  the  malting  barley  cantract  for 
paoductJMi  that  meets  the  quaUty 
specifications  required  by  such  contract 
(widiout  ragatd  to  diacounts  or  incantivea)  tf 
the  sale  price  is  based  on  a  6iture  market 
price  for  fsed  bailay  phis  a  premium  eawunt 
for  malting  baitay  prodnctioB. 

4.  The  emount  of  production  to  count 
agrinst  your  maMag  bariey  pradudfam 
guamitae  will  indnda  aU: 

(a)  Appraised  production  ihileiiiiiiiail  in 
accordance  «riib  subeection  ll(cXl)  (i)  and 
(11)  of  die  Smafl  Gnina  Qmp  PMvisiaBs; 

0>)  Either  bar  rested  prodtactioB  and 
potontial  unbarvaatad  prodnctloB  that  maeta. 
or  would  if  properly  bandied  meet,  dw 
minimimi  acceptance  standards  contained  in 
dw  maltfaig  banay  contact  far  jmldn, 
plump  ksmda.  lidn  ksnala.  gwiMlaatioB, 
Might  damaga.  meld  injury  or  damage,  spront 
damage,  fawt  infury  or  deapga,  and 
myootaadns  or  odier  subetences  or  conditions 
idendfied  by  die  Food  end  Drug 
Adndnistntion  or  odiar  pnbUc  baaltb 
wginiMtinn  of  the  United  Statse  as  bah^ 
injurious  to  human  or  animd  haelth,  or  dM 
following  quality  stsndanis  es  sppliceUe: 


ProWn  (<>y  beds) 
Plump  kofneiB  .... 

iran  KBrnais ..._.., 
QeiiiiiMliuii ........ 

BII9bt  dsmegod  .. 
Injured  by  moid  . 
Mold  damaged  .. 
Sprout  damaged 
Injured  by  frost ... 
Frost  damaged  .. 


Six-rowed  matting  barley 


14.0%  maximum , 
65.0%  minimum .. 
10.0%  maximum . 
95.0%  minimum .. 
4.0%  maximum .. 
5.0%  maximum .. 
0.4%  maximum .. 
1.0%  maximum .. 
5.0%  maximum .. 
0.4%  maximum .. 


Two-rowed  malting  txtfley 


14.0%  maximunt 
75.0%  minimum. 
10.0%  maximum. 
95.0%  minimum. 
4.0%  maximum. 
5.0%  maximum. 
0.4%  maximum. 
1.0%  maximum. 
5.0%  maximum. 
0.4%  maximum 


(c)  Harvested  production  that  does  not 
meet  the  tntnimnm  acceptance  standards  for 
the  focton  listed  in  subsection  4(b)  of  this 
option,  but  that  is  accepted  by  a  buyer  for 
mdting  purposes. 

(d)  No  reduction  in  value  vrill  be  allowed 
for  moisture  content;  damage  due  to 
uninsured  causes;  costs  or  reduced  value 
associated  with  drying,  handling,  processiiw, 
or  quality  fiactm  other  than  those  contained 
in  subsection  (b)  of  this  section;  or  any  other 
costs  associated  with  normal  handling  and 
marketing  of  nn'lt<n8  berley.  All  grade  and 
quality  determinations  must  be  based  on  the 
results  of  objective  tests.  No  indemnity  will 
be  pdd  for  any  loss  established  by  subjective 
tests.  We  may  obtain  one  or  more  samples  of 
the  insured  crop  and  have  tests  performed  at 
an  offidd  grein  inspection  location 
established  imder  the  Grain  Standards  Act  to 
verify  the  result  of  any  test  In  the  event  of 

a  conflict  in  tlie  test  results,  our  results  will 
be  used  to  determine  the  amount  of 
production  to  count  If  Mluie  to  meet  the 
quality  standards  is  due  to  insurable  causes, 
me  quantity  of  such  production  may  be 
reduced  for  qudity  defidencies  by: 

(1)  Adding  the  in«y<miim  berley  price 
dection  vmder  the  Smell  Grains  Crop 
Providons  and  the  maximum  additional 
vdue  price; 

(2)  Dividing  this  sum  into  the  vdue  per 
bushel  of  the  damaged  production;  and 

(3)  Multiplying  the  resulting  factor  (not  to 
excosd  1.0)  by  the  number  of  bushels  of 
damaged  production. 

5.  No  claim  under  this  option  may  be 
settled  lutil  the  earlier  of : 

(a)  The  dste  final  disposition  of  production 
bam  dl  acreege  plented  to  approved  mdting 
barley  varieties  is  completed;  or 

(b)  May  31  of  the  calendar  year 
immediately  following  the  cdendar  year  in 
which  the  insured  malting  barley  is  normdly 
harvested.  Production  to  cotmt  for  malting 
barley  that  has  not  been  sold  by  this  May  31 
date  will  include  all  production  established 
in  accordance  with  subsection  4(b)  of  this 
option. 

The  limitatioas  specified  in  subsections  S 
(a)  and  (b)  will  not  apply  when  all 
production  from  the  insured  malting  barley 
udt  grades  U.S.  No.  4  or  worse  in  accordance 
with  the  grades  and  grade  requirements  for 
the  subclasses  Six-rowed  barley,  Two-rowed 
barley,  and  the  class  Barley  in  accordance 
with  the  Offidd  United  States  Standards  for 
Grain. 

6.  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(a)  Multipl)dng  the  insured  acreege  by  the 
malting  barley  production  guarantee  per  acre; 


(b)  Multiplying  the  result  by  your  elected 
additional  value  price  per  bushel; 

(c)  Multiplying  the  number  of  bushels  of 
production  to  count  by  your  elected 
additiond  vdue  price  per  bushel;  and 

(d)  Subtracting  the  result  of  step  (c)  from 
the  result  of  step  (b). 

7.  For  example,  assume  you  insure  two 
imits  of  barley  under  the  Small  Grains  Crop 
Provisions  in  which  you  have  a  100%  share 
and  that  are  planted  to  approved  malting 
varieties.  Assume  that  unit  contains  40  acres. 
Further  assume  that  your  production 
guarantee  under  the  Smdl  Grains  Crop 
Provisions  is  30  bushels  per  acre  or  a  totd 
of  2,400  bushels.  Your  malting  barley  unit 
production  guarantee  is  limited  to  2,100 
bushds  by  subsection  2(b).  A  loss  causes  the 
total  production  to  count  under  the  basic 
barley  policy  to  drop  to  1,000  bushels,  none 
of  which  meet  the  minimimi  acceptance 
standards  covered  under  this  option.  The 
indemnity  for  the  malting  barley  unit  would 
be  based  on  a  combined  production  and 
quality  loss  of  2,100  bushels.  The  indemnity 
would  be  pdd  at  the  additional  value  price 
per  bushel.  If  the  price  were  $0.60  per 
bushel,  the  indemnity  for  the  malting  barley 
unit  would  be  $1,260.00  (2,100  x  $0.60).  The 
basic  loss  is  pdd  under  the  Smdl  Grains 
Crop  Provisions  for  feed  barley. 

Done  in  Washington,  D.C,  on  [December  5, 
1995. 

KennelbO.  Ackannan, 
Manager.  Fedanl  Crop  Insumnce 
Coqyoration. 

[FR  Doc.  95-30085  Filed  12-6-95;  4:03  pm] 
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revise  its  rules  goveroing  extensions  of 
credit  to  natioiial  bai^  insiders  and  to 
relocate  to  part  31  several  interpretive 
rulings  dealing  with  transactions  with 
affiliates.  This  proposal  is  another 
component  of  the  (X)C's  Regulation 
Review  Program  to  update  and 
streamline  CXDC  regulations  and  to 
reduce  unnecessary  regulatory  costs  and 
other  burdens.  The  proposal  modernizes 
and  clarifies  the  insider  lending  rules 
and  reduces  unnecessary  regulatory 
burdens  where  feasible,  consistent  with 
statutory  requirements. 

DATES:  Comments  must  be  received  by 
February  9, 1996. 
ADDRESSES:  Comments  should  be 
directed  to:  Office  of  the  Comptroller  of 
the  Currency,  Communications 
Division,  250  E  Street,  SW,  Washington, 
DC  20219,  Attention:  Docket  No.  95-29. 
Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location,  hi  addition,  comments 
may  be  sent  by  fecsimile  transmission  to 
FAX  number  (202)  874-5274  or  by 
electronic  mdl  to 
reg.comments@occ.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aline  Henderson,  Senior  Attorney,  Bank 
Activities  and  Structxire  (202)  874-5300; 
Emily  McNaughton,  National  Bank 
Examiner,  Credit  &  Management  Policy 
(202)  874-5170;  or  Mark  Tenhundfeld, 
Senior  Attorney,  Legislative  and 
Regulatory  Activities  (202)  874-5090. 


DEPARTMENT  OF  THE  TREASURY  sUPPt.EMENTARY  INFORMATION: 


Ofllc*  Of  the  Comptroller  of  the 
Currency 

12CFRPart31 

[Docfcat  No.  95-29] 
mN  1SS7-AB40 

Extensions  of  Credit  to  Insiders  and 
Transactions  With  Afniiates 

agency:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCX)  proposes  to 


Background 

Summary  of  Regulation  Review  Program 

The  CXX  proposes  to  revise  12  CFR 
part  31  as  another  component  of  its 
Regulation  Review  Program  (Program). 
The  goal  of  the  Program  is  to  review  all 
of  the  OCX's  rules  and  to  eliminate 
provisions  that  do  not  contribute 
significantly  to  maintaining  the  safety 
and  soundness  of  national  banks  or  to 
accomplishing  the  OCC's  other  statutory 
responsibilities.  Another  goal  of  the 
Program  is  to  clarify  regulations  so  that 
they  more  effectively  convey  the 
standards  the  OCC  seeks  to  apply. 


6H«2 


Fad^ 
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The  OOC  intends  for  this  proposal  to 
reduce  regulatory  fosts  and  other 
burdens  on  national  banks  by 
eliminating  r^ulalory  requirements  that 
are  neither  essentiil  to  nwrintwining  ^e 
safety  and  soundness  of  national  banks 
nor  needed  to  acccsnplish  the  OCC's 
statutory  responsitiilities.  The  proposal 
also  sedcs  comments  on  whether  it 
would  be  useful  fbf  the  OCC  to  issue 
additional  guidance  on  the  differences 
between  the  requirements  of  part  31  and 
12  CFR  part  32  (Letiding  Limits). 


Cuirent  part  31  (i>ntains  two  subparte. 
Subpart  A  implamlnts  12  U.S.C.  375a(4) 
and  375b(3)  by  setting  a  limit  on  the 
amount  ^ta  national  bank  may  fend 
to  any  <Mie  of  its  executive  offioras  other 
than  for  housing-  a|id  education-refeted 
loans  and  Iw  eatabflshii^  a  threshold 
above  which  ^jproiralof  the  bank's 
board  of  directors  is  required  for  any 
loan  to  an  insider.  Subpart  B 
implements  12  U.SiC  1817(k)  and 
1972(2)(GMii)  by  rBtjuiring  a  national 
bank  to  disclose,  uaoo  request,  the 
names  of  its  execuQve  ofBicers  and 
principal  shardiolders  who  borrow 
more  man  specified  amounts  firom  the 
bank  itself  or  the  b#nk's  correspondent 
banks  and  to  mainttjn  records  related  to 
requests  tot  this  infc^matiaa.  Subpart  B 
also  implements  i;lU.S.C  1972(2MG)(i). 
which  rsquires  a  nyfonal  bank's 
executive  officers  and  principal 
shareholders  to  npart  on  loans  they  or 
their  related  intend  receive  from  the 
bank's  conespondsnt  buUcs. 

This  proposal  cr^ites  three  exceptions 
to  the  limit  on  loen|  that  a  mHq^iQ  bank 
nay  make  tolls  ex^cudve  offidsrs  for 
situatkBs  svben  tl^  fending  bank's 
positiaa  fe  efettdy  liratactsd  by  virtue  of 
the  Qfpe  of  ooUatez^  involved.  It  also 
dariHes  ami  simpl^ae  ttie  cunant  nife 
by  removing  pfovia^aDS  diat  are  ao 
/.it  invites 
t  on  wftat|jai  gutdanos  would 
be  helpful  on  1' 
the  insider  fending  limits  and  the  loans- 
to-oae-boRO%ver  limits  and.  if  so.  the 
areas  where  oferifkyion  may  be  1 


Hie  following  discussion  identifies 
and  explains  matenal  proposed  changes 
to  part  31.  The  OO)  invites  general 
conuBSBts  en  the  proposed  regulation  as 
well  as  pacific  comments  on  the  areas 
identified.  \ 

TfHeofRasBlalka! 

The  current  rufe  fe  titled  "Extensions 
of  Credit  to  Nationd  Bank  hisiders." 

The  proposed  rufe  changes  the  titfe  to 
"Extensions  of  Credit  to  Insiders  and 
Transacdons  with  AfBUates."  This 
change  reflects  the  proposed  relocation 


to  12  CFR  part  31  of  several 
interpretations  regarding  transactions 
with  affiliates  that  currently  are  set  out 
in  part  7.  (See  "Interpretations"  and  text 
th^  follows  for  further  discussion  of  the 
relocation.) 

Sul^MTt  A— Loans  to  Insiders 

Definitions  (Proposed  §SlJi) 

Current  S  31.3  states  that  the 
definitions  contained  in  §§  215.2  and 
215.3  of  Regufetion  O  (12  CFR  part  215) 
apply  to  subpart  A  of  part  31. 

Proposed  $  3L2  also  states  that  the 
definitions  used  in  §§  215.2  and  215.3  of 
Regulation  O  apply.  However,  because 
proposed  §  31.3  uses  a  term  (capital  and 
surplus)  that  is  Not  defined  in 
Regulation  O,  proposed  §  31.2  states  that 
"capital  and  siirplus"  will  be  defined  in 
the  same  way  as  that  term  is  defined  in 
part  32  (Lending  Limits)  (12  CFR 
32.2(b)).  This  clarifies  that  national 
banks  calcufete  their  loans-to-one- 
bonower  lending  limits  and  their 
insider  fending^  limits  using  the  same 
capital  base.' 

Loan  Limits  (Proposed  §  31.3) 

Cunent  $  31.2(a)  prohibits  a  national 
bank  frommaking  a  loan  to  an  executive 
officer  if  the  loan,  v^en  aggregated  with 
all  other  loans  outstanding  from  the 
bank  to  the  officer,  would  exceed  the 
higher  of  $25,000  or  2.5  percent  of  the 
bank's  capital  and  unimpaired  surplus, 
up  to  $100,000.  However,  the  cunent 
rufe  exempts  hcnne  niMtgige  and 
educational  loans  from  thfe  limft 
pursuant  to  sections  22(g)(2)  and 
22(gX3)  ofthe  Federal  Reeerve  Act  (12 
U.S.C  375a  (2)  and  (3)).3  Loans  that  do 
not  comply  with  sections  22(^(2)  or 
22(gX3)  often  are  referred  to  as  "other 
purpose  loens,"  because  th^  are  for 
purposes  odm  than  diose  identified  in 
thoee  sections  ofthe  Federal  Reeerve 
Act 

Pursuant  to  the  rufemaUag  authority 
in  12  U.S.C  375(aX4).  proposed 
§  31.3(a)  exempts  a  loan  from  the  limits 
appUcabfe  to  "olhsrpuzpoee  loans"  if 


O  MM  thrtHB  "uaiBpaind  captel 
and  unimpaitMl  Mitpliu."  Sm  12  CFR  3lS.2(i).  Tha 
Board  ofGovanian  of  tha  Fadatal  Raaarve  Syatam 
(Board)  taoantly  amaodad  Rogulatiaa  O  to  cooianB 
tha  daflnitioa  ofunimpalrad  capital  and 
ttnimpairad  aiuplaa"  to  tha  «*■<<"»♦*«.  of  "capital 
and  turplua"  aa  doSnad  in  part  32  (SO  FR  310S3. 
Juna  13. 1985).  Accotdingly,  tha  capHal  bva  from 
which  dilbiaat  limits  an  maasund  now  i«  tha 
•ama,  daapita  tha  diflwnt  tanninoktgy. 

'Saction  22(gX2)  of  tha  Fadatal  RaaMva  Act 
pannita  a  mambat  bank  (and,  tharafan.  a  national 
bank)  to  maka  a  loan  to  ona  of  it*  exacutiva  offican 
If  tha  loan  ia  tecurad  by  a  ffnt  lien  on  a  dwelling 
that  tha  ofRoar  will  own  and  nae  aa  faia  or  bar 
raaidance  allar  tha  loan  ia  mada.  Section  e2(gX3) 
pannita  a  mamhar  bank  to  make  a  loan  to  an 
axacutive  officer  to  finance  the  education  of  the 
offloer'*  diUdren. 


the  loan  is  secured  by  United  States 
obl^ations,  obligations  guaranteed  by  a 
Federal  agency,  or  a  segregated  deposit 
account.^  The  proposal  efiiects  this 
change  by  incorporating  the  exceptions 
set  forth  in  the  OCC's  Lending  Limits 
regufetion  at  12  CFR  32.3(c)(3),  (c)(4)(ii). 
and  (c)(6).  The  proposal  also  clmifies 
that  the  limits  prescribed  by  §  31.3(a)  do 
not  apply  to  executive  officers  of 
affiUates  of  the  lending  bank. 

The  OCC  believes  that  the  proposed' 
exceptions,  which  entail  situations 
^ere  the  lending  bank's  position  is 
secure  by  the  nature  of  the  collateral 
required,  are  consistent  with  safe  and 
sound  banking  practices  and  would 
eliminate  imnecessary  restrictions  on 
Imding  by  national  banks.  Moreover,  in 
the  insider  lending  context,  loans  that 
qualify  for  the  exceptions  remain 
subject  to  the  safaguards  fotmd  in 
sections  22(g)(1)  and  22(h)(2)  ofthe 
Federal  Reserve  Act  (12  U.S.C  375aU) 
and  375b(2)),  thereby  providiiw  < .  >  i 
additional  protection  againstwnse.* 

Both  the  Federal  Deposit  hisurance 
Corporation  (FDIC)  and  die  Board  have 
amended  their  kisider  lending  rules  to 
include  exemptions  similar  to  those 
noted  above.  See  59  FR  66666 
(December  28, 1994)  (amending  the 
FDIC's  rufe  at  12  CFR  337.3)  and  59  FR 
8831  (Fdmmry  24. 1994)  (amending  ibe 
Board's  rufe  at  12  CFR  215.5).^  The  CXX: 


*  The  OCC  cuinntly  ■nmpta  Ihaaa  loana  Mm  the 
limiu  on  loana  to  ona  bomwar.  Stea  12  CFR 
32.3(cX3),  (41,  and  (6).  Tha  only  diflamnca  between 
the  axcaptioos  in  prapoaed  part  31  and  tiw 
axoeptknscuirently  avaflable  undar  part  82  ia  that 
tha  propoaal  doaa  net  include  tha  exanption  far 
laanalDaPadacalt«aacy(12CFR32.3(cX4Xi)). 
given  that  tfala  aaw^itiBn  doaa  not  ap^y  to  loan* 
to  executive  offioacB. 

^Section  22(gXl)  ofthe  Fednal  Raaarve  Act 
requiraa  that  amr  loan  by  a  naaabar  bank  to  ooa  of 
ita  aoacutiva  ofBoeta  be  ptooq^  reported  to  the 
bank's  boani  bfdhectau.  Thobnk  may  maka  the 
loan  to  the  atncutive  oOoar  oaJy  if  it  U  aathoriaad 
to  maka  the  loan  to  benmsata  odiar  dian  ita  officers, 
tha  iaan  ia  OB  tanna  not  man  favonhle  than  thoee 
afltardad  other  bonowan,  ad  tha  offioar  baa 

mhmiWrf  ■  iWatUH  tmwMtt  W— .^ff  I  f^Htmffnt 

SactioD  22ChX2}  authqrlxaa  a  manriiar  bank  to  maka 
a  loan  to  a  bank  faiaidar  oaJy  if  tha  loan  ia  made 
oo  SHfaatODtiaUy  tha  aoaae  tarma  as  thoee  pnvallbig 
at  the  time  for  corapaaUa  tranaaotioaa  by  tha  bank 
with  paraoaa  who  a»  not  Inaidars.  tha  loan  doaa 
not  fanohre  mora  Oan  tha  aonnal  riak  of  iMMymanl 
or  uiaauut  other  UBfavoraMafaatiuaa.  and  the  bank 
fwows  ctadU  underwriting  prooednraa  that  era  not 
leaa  sliinffsnt  than  thoaa  appUoabie  to  oonperebie 
tiansartinns  by  die  bank  widi  non-inaideta. 

*Tha  OfBoa  of  Thrift  Suparviaioo's  ragulation 
automatically  opUaa  tha  Board's  insider  landing 
rule  to  thrifts.  ^  12  Cn  963.43.  Acoardh^yTtbe 
aasBteaat  to  12  CFR  21S.S  alao  qipUae  tc  dirifts. 
Tha  OOC  also  balievaa  that  tha  cuirent  lastrlctians 
run  counter  to  aection  303(aXl  XA)  of  the  CDRI, 
which  lequiraa  the  Fedeml  bankii^  agencies  to 
eliminato  unwairantad  constraints  on  oadit 
availabtlity.  Tha  OOC  hes  obeanrad  no  signiiBcant 
proUame  eiiaing  from  the  exemptions  in  dM  loans- 
to-ona-bonower  contaocL  Thia  aacpariance,  coupled 
with  the  safsguards  provided  by  sections  22(g)  and 


believes  the  disperity  between  ita  nde 

and  those  of  the  other  Federal  banking 

agencies  fe  both  unnecessary  and 

inconsistent  widi  section  303  of  the 

Riegle  Cmnmunity  Development  and 

Regulatory  Improvement  Act  of  1994 

(CDRI)  (12  U.S.C  4803),  vdiich  requires 

each  agency  to  wt^ric  with  the  other 

Federal  banking  agencies  to  make 

uniform  idl  regulattois  and  guidelines 

implementing  commmi  statutory  or 

supervisory  policies.  CDRI,  section 

303(aM2). 
For  these  reasons,  the  OOC  proposes 

to  eliminate  the  nedal  restrictions  on 
eoctensioQS  of  crew  Iqf  national  banks  to 
their  executive  officers,  provided  the 
loans  are  secured  in  the  manner 
I»eviously  described.  The  OCC  seeks 
comment  on  whether  interested  parties 
agree  that  the  exemptions  are 
qtpropriato  for  national  banks. 

Coiient  §  31.2(b)  requires  a  majority 
ofthe  directars  of  a  national  bank  to 
approve  in  advance  a  loan  to  one  of  the 
benk's  executive  officers,  principal 
shardiolders.  or  directors  (or  to  any 
related  interest  of  such  persons)  if  the 
amotmt  of  the  loan,  when  aggregated 
with  other  loana  outstanding  to  that 
insidn  and  hfe  or  her  refeted  interests, 
exceeds  the  hi|(her  of  $25,000  or  5 
percent  of  the  bank's  capital  and 
surpl\is.  In  no  event  may  a  national 
bank  lend  more  than  $500,000  to  an 
insider  and  his  or  her  refeted  interests 
without  the  majority  of  the  bank's  board 
first  approving  the  loan.  Interested 
directors  must  abstain  from  the  votings 

Prqpoeed  $  31.3(b)  amends  the  OCC's 
rule  to  conform  to  recent  changes  made 
to  the  definitions  of  "director," 
"executive  officer,"  and  "prineipal 
shareholder"  in  Regufetion  O  (12  CFR 
215.2(d),  (e),  and  (m),  respectively).  The 
Board  narrowed  these  dennitions  so  that 
they  generally  apply  just  to  insiders  of 
the  bank  and  not  to  its  sffilfetes.  At  the 
same  time  die  Board  narrowed  these 
dafinitions.  it  also  clarified,  in  12  CFR 
215.4(b)(1),  that  the  prior  approval 
requirements  continue  to  apply  to 
insiders'bf  the  bank  as  well  as  insiders 
of  die  bank's  affiliates.  Proposed 
§  31.3(b)  also  makes  thfe  clarfficatian. 

It  ^tmld  be  noted  that  the 
exemptions  set  forth  in  proposed 
S  31.3(a)  do  not  apply  to  proposed 
S  31.3(b).  Thus,  a  loan  secured,  for 
instance,  by  a  segregated  deposit 
account  still  must  be  counted  for 
purpoees  of  determining  whether  prior 
ap|m>val  fe  required  imder  proposed 
§  31.3(b).  This  provides  an  additional 
protection  against  insider  abuse  by 


insuring  that  a  bank's  directors  will 
have  the  opportunity  to  review  loans  to 
insiders  in  amoimts  that  exceed  the 
spiedfied  thresholds. 

Si^part  B— Rqmrfe  and  PaUfe 
Diacloeore 

Authority  and  OMB  Control  Number 
(§31.4) 

Current  §  31.4  st^es  the  authority 
pursuant  to  which  subpart  B  is  issued 
and  sets  fmth  the  Office  of  Management 
and  Budget  (OMB)  control  number. 

The  proposed  rufe  removes  the 
statemmt  of  the  OMB  control  number 
from  part  31  but  retains  the  statement  of 
authority.  In  a  separate  rulemaking,  the 
OCC  will  refecate  all  OMB  control 
numbers  to  12  CFR  pert  4. 

Definitions  (Proposed  §  31.5) 

Cinxent  §  31.5(d)  states,  as  a  general 
matter,  that  the  definitions  fotmd  in. 
subpart  B  of  Regufetion  O  (12  CFR 
215.20  through  215.23)  applv  to  subpart 
B  of  part  31.  Current  §  31.5(d)  also  states 
that,  for  purposes  ofthe  requirement 
governing  reports  of  loans  to  insiders 
from  the  insider's  bank,  the  term  "bank" 
means  Federally-chartered  insured 
bank 

The  proposal  relocates  the  definition 
section  to  proposed  §  31.5  and 
incorporates  into  subpart  B  of  part  31 
the  definitions  foimd  in  subpart  B  of 
Regufetion  O.  The  proposal  also 
citifies,  for  the  reasons  stated  in  the 
discussion  of  proposed  $  31.2,  that  the 
term  "capital  and  surplus"  in  part  31 
has  the  same  meaning  as  "capital  and 
surplus"  as  that  term  is  used  in  12  CFR 
part  32.  The  proposal  also  removes  an 
obsolete  reference  to  12  U.S.C  1817. 

Disclosure  of  Insider  Indebtedness 
(Proposed  §31.6) 

Current  §  31.5  retpiires  a  national 
bank  to  disclose,  if  requested,  the  names 
of  each  executive  officer  and  principal 
shareholder  whose  aggregate 
indebtedness  (including  debt  of  the 
insider's  related  interests)  from  either 
the  bank  or  its  correspondent  banks 
equafe  ot  exceeds  the  lesser  of  5  percent 
of  the  bank's  capital  and  unimpaired 
surplus  or  $500,000.^  The  current  rule 
also  requires  a  national  bank  to 
maintain  records  of  requests  for 
information  for  two  years  following  the 
request 

Proposed  §  31.6  makes  no  substantive 
change,  but  revises  the  current  section's 
style  in  order  to  improve  clarity. 
Proposed  §  31.6(a)  uses  the  term 
"capital  and  surplus"  instead  of  "capital 
and  unimpaired  surplus,"  which  is  used 


2Z(h),  laada  die  OOC  to  coochide  that  limiting  the 
amount  of  loans  seoarad  in  tha  manner  in  qpaation 
is  unwanantad. 


*This  raquiiement  appliea  only  to  aggiagata 
indabtadneaa  that  exceeds  $254)00. 


in  the  currmt  regulation.  This  change 
confonns  subpart  B  of  part  31  to  subpart 
A.  The  proposal  also  clsrifies,  in 
§  31.6(c),  that  the  two-year  period  for 
retaining  records  of  requests  and  the 
dfeposition  of  requests  begins  on  the 
date  of  the  request. 

Reports  by  Executive  Officers  and 
PrirKipal  Shareholders  (Proposed 
§31.7) 

Current  §31.6  implements  12  U.S.C 
1972(2)(GMi).  v^ch  requires  national 
bank  executive  offioMs  and  principal 
shareholders  to  file  annual  reports  with 
their  bank's  board  of  directors  showing 
indebtedness  from  ccnrespondent  banks 
to  the  insiders  or  their  related  interests. 
The  current  rule  states  that  "This 
requiremoit  is  restated  in  Regulation  O, 
12  CFR  215.22,"  thereby  implidUy 
incorporating  the  provisions  of  the 
section  cited. 

Proposed  $  31.7  clarifies  that  12 
U.S.C  1972(2)(G)(i)  requires  reports 
only  if  the  executive  officer  or  principal 
shareholder  (or  their  rdated  interests) 
have  credit  outstanding  at  some  point 
during  the  year.  The  proposed  rule  also 
clarifies  that  all  ofthe  provisions  of  12 
CFR  215.22  apply.  The  OCC  does  not 
intend  any  substantive  change  by  these 
proposed  amendments. 

Intopretations 

On  March  3, 1995,  the  OCC  proposed 
to  relocate  several  interpretations  that 
currentiy  appear  in  part  7.  See  60  FR 
11924, 11930  (proposing  to  relocate  12 
CFR  7.7355  (debts  of  affiliates).  7.7360 
(loans  secured  by  stock  or  obligations  of 
an  affiliate),  7.7365  (Federal  funds 
transactions  between  affiliates),  and 
7.7370  (deposits  between  affiliated 
banks)).  The  OCC  proposed  to  relocate 
these  interpretations  to  part  31  because 
the  interpretations  and  part  31  stem 
from  the  same  concern  about  persons  or 
entities  taking  imdue  advantage  of 
positicms  of  influence  and  thereby 
adversely  affecting  the  safety  and 
soimdness  of  a  national  bank.  Given  the 
similarities  in  the  supervisory  concerns 
that  prompted  both  part  31  and  the 
interpretations,  the  OCC  believes  that  it 
is  more  appropriate  to  include  the 
interpretations  in  part  31  rather  than  in 
a  collection  of  unrelated  interpretations. 
The  OCC  also  believes  that  relocating 
the  interpretations  to  part  31  will  make 
them  easier  to  find. 

The  proposed  rule  restates  the  laUer 
three  of  these  interpretations  at  new 
§§31.100-31.102.  Current  §  7.7355, 
which  mterprets  the  prohibition  against 
a  national  bank  withdrawing  its  capital, 
will  be  relocated  to  part  5  to  consolidate 
all  provisions  refeted  to  changes  in  a 
national  bank's  equity  capital.  Hie  OCC 
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invitssoaaunHiU  ^a  these 
intflcpratetioos. 


•LswiiikSUMii 

Tlie  OGC  aed»  nfanmsnt  <ai  whether 
it  would  be  useful  for  the  OCX:  to  issue 
guidance  clarifying  die  dlfliBraaces 
between  tte  loans4o-ane-botrowei 
limits  (12  CFR  parti  32)  and  the  insider 
lending  limits  (pari  31).  For  instance, 
the  attributian  rule^  and  the  definition 
of  "extensian  of  credit"  applied  by  the 
OCC  in  the  two  rsgiilatians  are  similar 
but  sufBdsotly  dilfeeot  that  a  banker  or 
baid^  counsel  must  pceep  straight  two 
difiwsot  sets  of  rul#s  that  often  will 
apply  to  the  same  tfansaction.  In  many 
caass.  disae  difEsreiiCBs  are  compelled 
by  difEsrenoes  in  thi  underlying 
statutoiy  anthoiityfar  the  two  perts. 
The  OCC  requests  tnat  commenters  yrbo 
believe  that  diis  tygs  of  guidance  would 
be  hdplul  also  ids^jtify  areas  where  the 
imaBMcdon  of  the  dtro  rules  gives  rise 
to  the  most  uncertainty.  In  this  way.  the 
OCC  can  Cocus  any  guidance  it  provides 
on  those  sreas  whe^s  help  is  most 
needed.  The  OCC  aUo  requests 
comment  on  wheth^  the  guidance 
should  appear  in  aq  appendix  to  part 
31,  as  an  OCC  bulletin,  or  in  some  other 
format. 

The  foUowing  tatde  directs  readers  to 
the  provi8i(m(8)  of  the  current 
regidatloa.  if  any,  ufKm  which  the 
proposed  j^ovirionis  based,  and 
idsntifies  generally  ti^e  action  taken. 

Derivaton  Table 


Revised 
tion 


31.1 
31.2 


3l.3{aKl) 
31J(a)(2) 

31  J(b) 

31.4 

31.5 


31.6(a).-.. 

31.6(b) 

31.6(0 

31.7 

31.100  ..... 


31.101 

3i.ioe 


Conwnonis 


No( 
Retocatedand 


Added. 
Retocatedand 


Retocatedand 


nnlnratod 
Rstocatsd'and 
modified. 


legdatary  Fkdbill^  Act 

It  is  hevrtiy  csrtifi^  that  this 
regulation  will  not  have  a  significant 
economic  impact  oq  a  substantial 
nimiber  of  small  entities.  Accmdingly ,  a 
regulatory  llexibilitji  analy^  is  not 
required.  This  reguiltion  will  reduce  the 


regulatory  burden  on  national  banks, 
regardless  of  n»,  by  eliminating  and 
clarifying  current  r^ulatory 
requirements. 

Encelive  Order  12MW 

The  OCC  has  deteimined  that  this 
proposal  is  not  a  significant  rsgulatory 
action  under  Executive  Order  12886. 

Unfimded  Mandatas  Act  of  1905 

Section  202  of  the  Unfimdad 
Mandates  Act  of  1905  (Unfunded 
Mandates  Act)  req^iires  that  an  agency 
prepare  a  buc^etaiy  impact  statement 
before  promulgating  a  prc^xisal  likely  to 
result  in  a  rule  that  includes  a  Federal 
mandate  that  may  result  in  the  annual 
expenditure  of  $1(X)  million  cv  more  in 
any  one  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  requires  an 
agency  to  identify  and  ccmsider  a 
reasonable  ntunber  of  alternatives  before 
promulgating  a  proposal.  The  OCX:  has 
determined  diat  the  proposal,  if 
adopted,  will  not  result  in  expenditures 
by  State,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  more  than 
$100  million  in  any  one  year. 
Accordingly,  the  OCX!  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  regulatory 
alternatives  considered. 

List  of  Sobjects  in  12  CFR  Part  31 

Credit,  Disclosure,  Executive  officers. 
National  banks.  Principal  shareholders, 
Reporting  and  recordkeeping 
requirements. 

Anthortty  and  lasnance 

For  the  reasons  set  out  in  the 
preamble,  the  OCC  proposes  to  revise 
part  31  of  Qhapter  I  of  title  12  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  31~EXTENSION8  OF  CREDIT 
TO  mSBERS  AND  TRANSACTIONS 
WTTHAFnUATES 

Subpart  A   loans  10  msMsus 

Sec. 

31.1  Authority. 

31.2  Definitioiis. 

31.3  Loanlbnits. 

Subpart  B-Rsports  and  PuMte  Diadoaure 

31.4  Authority. 

31.5  Definitions. 

31.6  Disdoaura  of  insider  indebtedness. 

31.7  Reports  by  executive  ofBcers  and 
principal  shareholders. 

uiteipratatioiis  . 

31.100    Loans  secured  by  stock  or 
obligations  of  an  affiliate. 


31.101    Federal  funds  frimtartJCTn  between 


31.102    D^Msits  between  affiUated  banks. 

AMmtttr- 12  U.S.C  375a(4).  375b(3). 
I817(k).  and  1972(2MGNU),  as  amended. 

Subpert  A-Uene  ID  maiden 
131.1   AuthofHy; 

The  part  is  issued  by  the  Comptroller 
of  die  Currency  pursuant  to  12  U.S.C. 
375a(4)  and  37Sb(3),  as  amended. 


fSI.2 

For  die  purposes  of  this  subpart,  the 
definidons  of  the  terms  contained  in 
Regulation  0. 12  CFR  215.2  and  215.3. 
apply,  except  that  the  term  "capital  and 
surplus"  as  used  in  this  subpart  has  the 
same  meaning  as  "capital  and  surplus" 
as  defined  in  12  CFR  32.2(b). 


131 J 

(a)  Lending  limit  on  hans  to  exeazthre 
ofpcer-il]  General  limit.  Except  as 
provided  in  paragraph  (aH2)  of  this 
section,  a  nationu  bank  may  not  extend 
credit  to  an  executive  officer  of  the  bank 
in  an  amount  that,  when  aggregated 
with  aU  otlier  outstanding  extensions  of 
credit  to  that  officer,  exceeds  the  greater 
of  $25,000  or  2.5  percent  of  the  bank's 
capital  and  surplus,  or  in  any  event 
$100,000.  The  restrictions  of  this  section 
apply  only  to  executive  officers  of  the 
national  bank  and  not  to  executive 
officers  of  its  affiliates. 

(2)  Exceptions.  The  general  limit 
specified  in  paragraph  (a)(1)  of  this 
section  does  not  apply  to  the  following: 

(i)  A  loan  made  for  the  purpose 
described  in  12  U.S.C.  375a(2)  (housing- 
related  lomis)  or  12  U.S.C  375a(3) 
(loans  maoe  to  finance  tlw  education  of 
the  officer's  children);  and 

(ii)  A  loan  secured  in  a  manner 
described  in  12  CFR  32.3(c)(3)  (secured 
by  United  States  obligations).  12  CFR 
32.3(c)(4)(ii)  (secured  bv  obligations 
guaranteed  by  a  Federu  agency),  or  12 
CFR  32.3(c)(6)  (secured  by  a  segregated 
deposit  account). 

(b)  Approval  limits  on  all  loans  to  an 
i/isiefer.  Notwidistanding  paragraph  (a) 
of  this  section,  a  nationiQ  bank  may  not 
extend  credit  to  an  insider  of  the  bank 
or  insider  of  its  '^ffiliatffs  in  an  amoun^^.^ 
that,  wbfa  aggregated  with  all  othor 
extensions  of  credit  to  that  insider, 
exceeds  the  greater  of  $25,000  or  5 
percent  of  the  bank's  capital  and 
surplus,  or  in  any  event  $500,000, 
unless: 

(1)  A  m^ority  of  the  lending  bank's 
entire  board  of  directcHs  approves  the 
loan  in  advance;  and 

(2)  The  interested  party  abstains  from 
partkapating  directiy  or  indirectiy  in  the 
vote. 
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andPubUc 


fSl4  AuOMrtty. 

This  subpart  is  issued  by  the 
Comptroller  of  the  Currency  pursuant  to 
12  U.S.C  1817(k)  and  12  U.S.C 
1972(2)(G)(ii),  as  amended. 


iSIJ 

The  definitions  set  iiorth  in  12  CFR 
215.21  i^ply  to  this  subpart,  except  that 
"capital  and  surplus"  has  the  same 
meaning  as  "capital  and  surplus"  as 
defined  in  12  CFR  32.2(b),  and,  for 
purposes  of  §  31.5(a)(1).  "bank"  means 
an  insured  national  bank. 

131.6  Oisotosufe  of  insider  IndeMednese. 

(a)  Upon  receipt  of  a  written  request, 
a  national  bank  shall  disclose  the  name 
of  each  of  its  executive  officers  and 
principal  shareholders  whose  aggregate 
indebtedness  (including  indebtedness  of 
related  interests  of  such  persons)  from 
either— 

(1)  The  insider's  bank  as  of  the  latest 
calendar  Quarter,  or 

(2)  The  bank's  correspondent  banks  at 
any  time  diuing  the  previous  calendar 
year,  equals  or  exceeds  the  lesser  of  5 
percent  of  the  bank's  capital  and  surplus 
or  $500,000.  This  requirement  applies 
only  if  the  insider's  (and  his  or  her 
related  interest's)  aggregate 
indebtedness  described  in  paragraphs 
(a)(1)  or  (a)(2)  of  this  section  exceeds 
$25,000. 

(b)  A  national  bank  need  not  disclose 
additional  information  concerning 
indebtedness  of  its  executive  officers 
and  principal  shareholders.  The  bank 
may  base  its  disclosure  imder  paragraph 
(a)(1)  of  this  section  on  the  bank's  most 
recent  Consolidated  Report  of  Condition 
and  Income.  The  bank  may  base  its 
disclosure  under  paragraph  (a)(2)  of  this 
section  on  information  contained  in  the 
reports  referred  to  in  §  31.6. 

(c)  A  national  bank  shall  maintain 
records  of  any  requests  for  information 
under  paragraph  (a)  of  this  section  and 
records  of  the  disposition  of  these 
requests  for  two  years  from  the  date  of 
the  request. 

131.7  Reports  by  exacutive  officers  and 


Pursuant  to  12  U.S.C  1972(2)(G)(i). 
each  executive  officer  and  principal 
shareholder  of  a  national  bank  shall 
report  annually  to  the  bank's  board  of 
directors  his  or  her  indebtedness,  and 
the  indebtedness  of  his  or  her  related 
interests,  from  correspondent  banks  of 
the  insider's  bank.  For  purposes  of  this 
section,  the  requirements  stated  in  12 
CFR  215.22  (whidi  implements  the 
insider  reporting  requirements  imposed 
by  12  U.S.C.  1972(2)(G)(i))  apply. 


Interpretations 

131.100  Loans  sacuied  by  stock  or 

If  a  loan  to  an  affiliate  is  otherwise 
adequately  secured  in  compliance  with 
12  U.S.C.  371c(c),  a  national  bank  may 
take  a  security  interest  in  the  securities . 
of  an  affiliate  as  additional  collateral 
without  the  loan  being  considered  a 
covered  transaction  for  purposes  of  the 
limits  on  transactions  with  affiliates  in 
12  U.S.C.  371c(a)(l)  (A)  and  (B). 

131.101  Federal  funds  trsnaaetions 


The  limitations  contained  in  12  U.S.C. 
371c  apply  to  the  sale  of  federal  funds 
by  a  national  bank  to  an  affiliate  of  the 
bank. 

131.102    Depoaito  between  affWtoied 
banlcs. 

(a)  General  rule.  The  OCC  considers  a 
deposit  made  by  a  bank  in  an  affiliated 
bank  to  be  a  loan  or  extension  of  credit 
to  the  affiliate  under  12  U.S.C.  371c. 
These  deposits  must  be  secured  in 
accordance  widi  12  U.S.C.  371c(c). 
However,  a  national  bank  may  not 
pledge  assets  to  secxue  private  deposits 
unless  otherwise  [lennitted  by  law  (see, 
e.g.,  12  U.S.C.  90  (permitting 
collateralization  of  deposits  of  public 
funds);  12  U.S.C.  92a  (trust  funds);  and 
25  U.S.C.  156  and  162a  (Native 
American  funds)).  Thus,  unless  one  of 
the  exceptions  to  12  U.S.C.  371c  noted 
in  paragraph  (b),  of  this  section,  applies 
or  unless  another  exception  applies  that 
enables  a  bank  to  meet  the  collateral 
requirements  of  12  U.S.C.  371c(c),  a 
national  bank  may  not: 

(1)  Make  a  deposit  in  an  affiliated 
national  bank; 

(2)  Make  a  deposit  in  an  affiliated 
State-chartered  bank  unless  the 
affiliated  State-chartered  bank  can 
legally  ofiier  collateral  for  the  deposit  in 
conformance  with  applicable  Stete  law 
and  12  U.S.C.  371c;  or 

(3)  Receive  deposits  from  an  affiliated 
bank. 

(b)  Exceptions.  The  restrictions  of  12 
U.S.C.  371c  (otiier  Uian  12  U.S.C. 
371c(a)(4),  which  requires  affiliate 
transactions  to  be  consistent  with  safe 
and  sound  banking  practices)  do  not 
apply  to  deposits: 

(1)  Made  in  the  ordinary  course  of 
correspondent  business;  or 

(2)  Made  in  an  affiliate  tiiat  qualifies 
as  a  "sister  bank"  under  12  U.S.C. 
371c(d)(l). 

Dated:  November  28, 1995. 
Eugene  A.  Ludvrig, 
Comptroller  of  the  Currency. 
[FR  Doc.  95-30028  Filed  12-«-eS;  8:45  am] 
nil  mo  oooE  mo  n  r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratton 

14CFRPart39 

[Doekat  No.  94-4MI-229-ADI 

Alrworthlneea  DIractivea;  Boeing 
Model  747  Sertee  Alrplanee 

AQENCV:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  doctiment  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  appUcable  to  certain  Boeing 
Model  747  series  airplanes,  that  would 
have  required  modification  of  the  left 
and  right  inboard  elevator  servo 
assemblies  and  the  hydraulic  routing  of 
the  right  inboard  elevator  power  control 
package  (PGP).  That  proposal  was 
prompted  by  a  report  of  an 
uncommanded  right  elevator  deflection 
after  takeoff  and  reports  of  elevator/ 
control  column  bumps  during  landing 
gear  retraction  on  these  airplanes.  This 
action  revises  the  proposed  rule  by 
revising  the  applicability  of  the 
proposed  AD  to  add  additional 
airplanes  and  additional  part  numbers 
of  the  elevator  PGP's,  and  by  including 
additional  service  infonnation.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  uncommanded 
elevator  deflection,  which  could  result 
in  structural  damage  and  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
January  5,  1996. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
226-AD,  1601  Und  Avenue,  SW., 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  ajcn.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattie.  Washington 
98124-2207;  and  Parker  Hannifin 
Corporation,  Customer  Support 
Operations,  16666  Von  Karman  Avenue, 
Irvine,  California  92714.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  N.  Ishimaru,  Aerospace  Engineer, 
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SyHniis  ad  Bquip^Bent  ftanch,  ANM- 
130S.  FAA.  Trannvt  AiipkiM 
Otasctonta.  lIsttWAiicrA  Ciflficrtion 
Office.  1601  Uad  Avmue.  SW..  Sanlim. 
Waakb^llai  9605544036:  telephciM 
(206)  227-2674:  fat  (206)  227-ltM. 


lulMestod  p«M^  «w  JMdlwi  to 
pvticipala  in  th*  4akiiig  olthe 
praposad  rafe  by  libBitting  such 
writtn  date.  vieii4  or  aiguBMBts  M 
they  —y  dwiw.  C<BMininterttwi 
idantiiy  the  SttlM  0od»t  nuBdbat  and 
be  sufaodMad  in  triilicats  to  tba  addnas 
qpedfied  aho^a.  Ap  communications 
raoeived  OB  or  bafo^  the  ckwing  date 
far  commanls.  apafflad  abow.  wiU  be 
considarad  bafaaafakkig  actioB  on  the 
ptopoaad  rale.  Thajpiopoaafa  contained 
bi  ttia  notice  may  lie  changad  in  Ugbt 
of  the  comments  v^oeiYed. 

r««.matf  an  ^Sedfically  invited  on 
the  uieiall  iegu]aMry>  economic, 
aaviraomental.  and  energy  aspacta  of 
the  propomd  rale.  All  comments 
■ubmitted  wilTbe  fvaifable,  both  beftm 
and  after  the  cloaiiM  date  for  comments, 
in  the  Rules  DodcaTfor  examination  by 
intararted  perstmsj  A  report 
summarizing  aedh  !FAA-pid>lic  contact 
concerned  witii  the  sub^ance  of  this 
propoaal  will  be  filed  in  the  Rules 

Conmenters  widUngthe  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  lespolise  to  this  notice 
must  submit  a  aelfMddieaaed.  stamped 
poatcaid  on  %idkid>|the  following 
statement  is  made:!  "Cmnments  to 
Docket  Number  9444M-226-AD.'*  The 
poatcard  will  be  date  stamped  and 
rationed  to  the  commenter. 

ATailahiUtyerNPtMS 

Any  person  msyi  obtain  a  copy  of  this 
NPRM  by  sufamittibg  a  requeat  to  the 
FAA,  Transport  Airplane  tbectonte, 
ANM-103,  Attentim:  Rules  Docket  No. 
94-NM-228-AD.  1601  Lind  Avenue, 
SW..  Renton.  Wasldngtan  98055-4056. 


A  {Hopoaal  to  ai  lend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
pert  39)  to  add  an  eirworthiness 
directive  (AD).  a^Ucable  to  oert^n 
Boeing  Model  7471  series  airplanes,  was 
publiuied  as  a  noAce  of  propoaed 
rulemaking  (Nn»fO  in  the  Fedarsl 
WiglslBi  on  March  3, 1995  (60  FR 
11942).  That  NPRM  would  have 
raouired  mo<fiflca|ion  of  the  left  and 
ri^  inboard  elevator  servo  assemblies 
and  re-routing  thai  hydraulic  tubing  of 
the  inboardewvatlir  power  control 
peckage  (PC7).  llfat  NPRM  was 
prompted  by  s  redost  of  an 


uncommanded  right  elevator  d^adSon 
after  takeoff  and  reports  of  devator/ 
control  column  bumpa  during  landing 
gear  retractian  on  theae  aiiplimes.  That 
condition,  if  not  collected,  could  resuh 
in  structural  damage  and  leduoed 
controllafaility  of  the  airplane. 

Due  consideration  baa  been  given  to 
the  mnymmta  noeived  in  reqKmae  to 
the  NPRM 

One  coaunanterioqueats  that 
paragraph  (a)  of  die  proqpoaal  be  reviaed 
to  dte  Oe  bteat  reviakm  of  Boeing  Alert 
Service  BuUatin  747-a7A2346  whan 
iefarring  to  the  applicddUty  of  ttiat 
paragraph.  This  commuter  stales  that 
Revision  1  of  the  service  bulletin 
inchidee  adiBtional  airplanae  that  are 
also  subject  to  the  propoeed  AO.  The 
FAA  concurs.  The  FAA  inadvertently 
cited  the  original  veraian,  dated 
NovendMT  17, 1994,  of  Boeing  Alert 
Service  Bulletin  747-27A2346  in 
paxai^aph  (a)  of  the  propoeel  when 
referring  to  the  appttoable  airplanes  for 
that  pangmph.  Since  that  reidsion  level 
is  incorrect,  the  FAA  has  removed  it  and 
refarenoed  Revision  1.  dated  Janua^  26, 
1995,  in  its  place  in  paragreidi  (a)  of  the 
supplemental  NFRM. 

Gtae  ccHnmenter  states  that  Model 
747SP  series  airplanes  should  be  subject 
to  paragraph  (b)  of  the  propoaaL  Hie 
FAAa^j^ledges  that  Model  747SP 
floies  airplanes  were  inadvertently 
omitted  from  the  applicdtility  of  the 
propoaaL  The  FAA's  intent  was  that  the 
propoeed  rule  be  applicable  to  all  Model 
747  series  airplanes  (Le.,  Modri  747- 
100.  -200B,  -TXXff,  -200C  747SR. 
747SP,  747-lOOB,  -300,  -lOOB  SUD, 
-400.  -40QD.  and  -400F  series 
airplanes).  liuieficHe.  the  FAA  has 
revised  the  applicaWity  statement  of 
the  si^>plemmtal  NPRM  accordingly. 

Since  theae  changes  expand  the  acope 
of  the  originally  jHoposed  rule,  the  FAA 
has  detennined  that  it  is  necessary  to 
recmen  the  comment  period  to  provide 
admtional  opportunity  for  pubUc 
comment. 

In  addition,  due  omsideration  has 
been  given  to  the  ftdlowing  additional 
comments,  whidi  do  not  diange  the 
scope  of  tiie  cniginally  proposed  rule, 
received  in  response  to  the  NPRM. 

Three  commenters  request  that  the 
compliance  time  for  paragraph  (a)  of  the 
proposal  be  extended  from  the  proposed 
1  year.  One  of  theae  commenters  states 
that  such  an  extensifm  will  allow 
operators  to  accomplish  the 
modification  during  a  regularly 
scheduled  heavy  maintenance  visit  The 
FAA  does  not  concur.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addraaaing  the  subject  unsafa  oonditian. 


but  the  availability  of  recpiired  parts  and 
the  practical  aspects  of  installing  the 
required  modificatimi  within  an  interval 
of  time  that  pandlels  normal  scheduled 
maintenance  fi(v  the  majority  of  afEscted 
operators.  The  manufaciurar  has 
adviaed  that  an  ample  number  of 
required  parts  should  be  available  for 
modification  of  the  U.S.  fleet  within  the 
propoaed  cmnpUance  pedod.  Further, 
the  FAA  hes  determined  that  e  heavy 
m««ntaniin>  vlait  la  uot  required  to 
aooonuiliah  the  modification. 

Sevend  oommentars  state  that 
puagruph  (b)  of  the  propoeed  rale  is. 
unjustified  because  mece  have  been  no 
reports  of  actuator  jamming  on  the 
daaaic  Model  747  (747-100.  -lOOB 
SUD. -aoo. -aOO.  SR.  SP)  aeries 
airplanae  alter  ancMmuhiHng  87  million 
fli^it  houiB.  One  of  theee  commenters 
stalee  that  the  sdsty  conoem 
surrounding  the  configuration  of  the 
aenro  valve  assembly  of  the  inboerd 
elevator  PO*  is  theoretical  at  best 

The  FAA  does  not  concur  with  the 
commenters'  suggestion.  thet<parammph 
(b)  of  ^  proposed  rale  is  unjustified. 
The  FAA  finds  that  the  lack  of  reported 
jams  and  subsequent  imcommandad 
elevator  motion  may  be  attributed,  in 
part,  to  the  small  percentage  of  airplanae 
that  recorded  the  elevatw  poaition 
while  ■#*niiinil>rtng  the  87  million  flight 
hours.  Paraanidi  (c)(l(4  (rf  section 
121.343.  "ni^t  recorders",  of  the 
Federal  Aviaticm  Regulations  (FAR)  (14 
cm  121.343)  sequiraa  that  operatora 
record  either  die  control  column  or 
pitdi  control  surface  poeition  (Le.,  the 
poaition  of  the  elevator  and  the 
stddlizer)  of  the  airplane.  Operators 
may  comply  «rith  section  121.343  by 
electhig  to  record  the  control  column      t 
position,  wdddi  is  not  a  podtive 
indkaitor  of  the  elevator  position. 
Consequently,  incidents  of 
uncommanded  elevator  moticm  due  to 
actuatOT  jommlng  may  have  occuned. 
but  were  not  reported  due  to  the 
fli^tcrew's  inamlity  to  confirm  the 
anomaly.  Furthermore,  the  FAA  finds 
that  uncommanded  elevator  motion  may 
occur  on  all  Boeing  Model  747  series 
airplanes  if  the  servo  valve  secondary    . 
slide  moves  to  the  valve's  intemel  stop. 
Therefore,  the  FAA  finds  that  diis  AD 
action  is  warranted  since  an  \msafe 
condition  exists,  which  is  identified  as 
imlticed  controllability  or  structural 
damage  to  the  airplane  due  to 
as^nmetric  elevator. 

One  commenter  states  tbit  only 
Model  747-400  series  airplanea  have 
experienced  actuator  jamming  with 
uncmnmanded  elevator  deflection.  The 
commenter  also  states  that  the 
uncommanded  elevator  deflection 
problem  has  been  directly  attributed  to 
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the  fact  that  Model  747-400  series 
airplanes  have  the  hydraulic  system 
number  4  connected  to  the  pressure 
sensitive  side  of  the  servo  valve  of  the 
right  inboerd  elevator  PCP.  Tbe 
commenter  contends  that  rerouting  the 
hydraulic  tubing,  as  required  by 
paragraph  (a)  of  the  moposal  (which 
references  Boeing  Alert  Service  Bulletin 
747-27A2348,  Revision  1,  dated  January 
26, 1995,  as  the  appropriate  source  of 
service  information)  will  alleviate  this 
problem.  The  commenter  notes  that 
Model  747-100,  ^200,  -300.  and  SP 
series  airplanes,  whidi  do  not  have  the 
hydraulic  system  number  4  connected 
to  the  pressure  sensitive  side  of  the 
servo  valve  of  the  right  inboard  elevator 
PCP,  have  not  esqierienced  the 
uncommanded  elevator  deflection 
problem. 

From  this  comment,  the  FAA  infers 
that  the  commenter  is  requesting  that 
paragraph  (b)  of  the  proposal  be  deleted. 
The  FAA  does  not  concur.  The  FAA  has 
reviewed  the  pressure  survey  data  for 
the  number  3  and  number  4  systems 
that  was  submitted  by  another 
commenter.  The  FAA  finds  that 
pressure  fluctuations,  which  contribute 
to  uncommanded  elevator  deflection, 
occur  in  hydraulic  system  number  3,  as 
well  as  hydraulic  system  number  4. 
Therefore,  the  FAA  finds  that  these  data 
do  not  substantiate  the  commenter's 
suggestion  that  routing  the  hydraulic 
system  number  3  to  the  sensitive  side  of 
the  servo  valve  woidd  preclude 
uncommanded  elevator  deflection. 

One  commenter  states  that  paragraph 
(b)  of  the  proposal,  which  is  applicable 
to  certain  Model  747-100,  -200,  -300, 
and  -400  series  airplanes,  refvenoes 
Parker  Service  Bidfstin  327400-27-171 
as  the  appropriate  source  of  aarvioe 
information.  The  commmiter  further 
states  that  this  service  bulletin  is  not 
applicable  to  certain  Modal  747-100, 
-lOOB  SUD.  -200r  -300,  SR.  and  SP 
aeries  airplanes,  since  the  devator 
poww  control  packages  specified  in 
Paikar  Service  Bulletin  327400-27-171 
are  not  installed  on  theae  airplanes.  The 
FAA's  intent  waa  to  reference  a  service 
bulletin  that  addreaaed  a  modification 
fcwall  aflected  airplane  models.  The 
FAA  has  reviewed  and  approved  Parker 
Sovice  Bulletin  93600-27-173,  dated 
May  17, 1995.  The  modification 
procedures  described  in  this  service 
bulletin  are  identical  to  those  described 
in  Parker  Service  Bulletin  327400-27- 
171.  The  effectivity  listing  of  Parker 
Service  Bulletin  93600-27-173  contains 
elevator  PGP's  having  part  numbers 
(P/N)  93600-5005  tiirough  -5051 
incluaive,  %^ch  are  installed  on  certain 
Model  747-100,  -lOOB  SUD,  -200, 
-300,  SR.  and  SP  s«ies  airplanes.  The 


FAA  has  revised  the  applicability 
statement  of  the  supplemental  NPRM  to 
include  these  additional  P/N's. 
Additionally,  the  FAA  has  revised 
paragraph  (b)  of  the  supplemental 
NPRM  to  include  this  service  bulletin  as 
an  additional  source  of  service 
information. 

One  commenter  requests  that 
applicability  of  paragraph  (b)  of  the 
proposal  be  limited  to  Model  747-100, 
-lOOB  SUD,  -200,  -300,  SR,  and  SP 
series  airplanes  ("classic")  having 
cumulative  line  (C/L)  696  and 
subsequent  and  that  the  compliance 
time  be  extended  from  3  years  to  5  years 
for  those  airplanes.  The  commenter 
contends  that  the  aft  fuselage  limit  load 
can  be  exceeded  if  the  residual  pressiue 
at  the  actuator  pistons  exceeds  800 
pounds  per  square  inch  (psi)/cylinder. 
The  commenter  further  contends  that 
the  probability  of  exceeding  this  is  less 
than  1  X  lOe-5.  This  pressure  assumes 
the  valve  jammed  at  the  most  adverse 
position  achievable  from  pilot  inputs. 
The  commenter  states.that  the  aft 
fuselage  limit  load  can  be  exceeded  for 
classic  airplanes  having  C/L  001 
through  695  inclusive,  if  the  residiial 
pressure  at  the  actuator  pistmis  exceeds 
1,700  psi/cylinder.  The  commenter  also 
states  that  the  probability  of  exceeding 
the  structural  limit  is  less  than  1  x  lOe- 
9. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  limit  the 
appUcability  and  extend  the  compliance 
time  of  paragraph  (b)  of  the  proposal. 
Followring  a  review  of  the  commenter's 
probability  analysis,  the  FAA  has 
determined  that  the  commenter  has 
baaed  its  analysis  on  a  sampling  that 
was  much  too  small  from  t^ch 
accurate  statistical  conclusions  that 
would  be  representative  of  the  fleet 
coidd  be  drawn.  Further,  the  FAA  finds 
that  the  flow  rate  and  differential 
pressures  used  by  this  commenter  were 
not  substantiatad  to  be  the  vioaH  case 
scenario.  Therefore,  based  on  this 
flawed  probability  analyds,  no  change 
to  the  supplemental  NR^  is 
warranted. 

One  commenter  requests  that  Boeing 
Model  747-400  series  airplanes  be 
removed  from  the  applicability  of 
paragraph  (b)  of  the  proposal.  The 
commenter  states  that  if  the  valve  jams, 
the  resultant  asymmetric  elevator  will 
not  result  in  structural  damage  on  these 
airplanes.  The  FAA  does  not  concur. 
The  FAA  has  determined  that,  although 
the  asymmetric  elevator  may  not 
damage  Model  747-400  series  airplanes, 
an  unsafe  condition  (i.e.,  reduced 
controllability)  still  exists. 

Two  commenters  request  that  the 
compliance  time  for  paragraph  (b)  of  the 


proposal  be  extended  from  the  proposed 
3  years  to  5  years.  One  commenter  states 
that  it  does  not  have  enough  seed  units 
to  accomplish  the  modification  at  their 
own  facilities  within  the  proposed 
compliance  time.  The  FAA  does  not 
conoir.  As  stated  above,  the  FAA 
considered  the  availability  of  required 
parts  and  the  practical  aspects  of 
installing  the  required  modification.  In 
addition,  the  FAA  finds  that  other 
maintenance  facilities  are  available  to 
operators  that  are  unable  to  accomplish 
the  modification  at  their  own  facilities. 
However,  under  paragraph  (c)  of  the 
proposed  rule,  the  FAA  may  approve 
requests  for  adjustments  to  the 
compliance  time  if  data  are  submitted  to 
substantiate  that  such  an  adjustment 
would  provide  an  acceptable  level  of 
safety. 

One  commenter  questions  the  FAA's 
estimate  of  the  cost  of  required 
replacement  parts  for  classic  Model  747 
series  airplanes.  The  commenter  states 
that  the  $3,720  per  airplane  figure, 
presented  in  the  cost  impact 
information  in  the  preamble  to  the 
notice,  is  too  low.  TTiis  commenter 
suggests  that  parts  costs  will  be 
approximately  $7,440  per  airplane  (2 
elevator  power  control  packages  at 
$3,720  each).  After  considering  the  data 
presented  by  the  commmiter.  the  FAA 
conouv  that  the  cost  of  required  parts 
per  airplane  is  higher  than  previously 
estimated;  the  economic  impact 
information,  below,  has  been  revised  to 
indicate  this  higher  amount. 

There  are  approximately  672  Model 
747-100,  -lOOB  SUD.  -200,  -300.  SR. 
and  SP  series  airplanes,  and  357  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet,  a  total  of 
1,029  airplanes. 

The  FAA  estimates  that  114  Model 
747-100,  -lOOB  SUD,  -200,  -300,  SR, 
and  SP  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  wcHild  take  approximately  73 
work  hours  per  airplane  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  woiUd  cost 
approximately  $7,440  per  airplane. 
Based  on  these  figiires,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,347,480,  or  $11,820 
per  airplane. 

The  FAA  estimates  that  65  Model 
747-400  series  airplanes  of  U.S.  registry 
would  Iw  affected  by  this  proposed  AD, 
that  it  would  take  approximately  111 
work  hours  (>er  airplane  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  woric  hour. 
Required  parts  would  cost 
approximately  $12,269  per  airplane. 
Based  on  these  figiues,  the  cost  impact 
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of  the  inropoMd  AD  ao  U.S.  opeFSton  is 
estimatMl  to  be  $1^30,385.  or  $18,929 
per  airplane.  , 

Hie  cost  impect  llguie  disamed 
above  is  beeed  on  a^sumptioDS  that  no 
operator  has  yet  acdmpUshed  any  of 
the  proposed  rsquiaaments  of  this  AD 
actioD,  and  tibat  no  ^pefator  would 
aocompBah  those  actions  in  the  future  if 
this  AD  nme  not  aciopted. 

The  rsgulaticBis  flqposed  herein 
would  not  have  suaitantial  direct  efiects 
on  the  States,  on  thf  relartOnship 
between  the  ntfion«l  govemmsat  and 
the  States,  or  cm  thd  cUMribution  of 
power  and  rsqwnsfrilities  among  die 
various  levela  of  gofemment  Therefore, 
in  aocordanoe  with  Executive  Order 
12812.  it  is  detomined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  wanant  the 
preparatian  Ma  Federalism  Assessment 

ra  the  reesons  discussed  above.  I 
ceftiiy  that  this  proposed  regulation  (1) 
is  not  a  "significantj  regulatoiy  action" 
undw  Executive  Older  12866;  (2)  is  not 
a  "rignificant  rule"!undn  the  DOT 
Regulatoiy  Policies  and  Procedures  (44 
PR  11034.  Fdxuar)|26. 1979):  and  (3)  if 
promulgated,  will  liot  have  a  significant 
economic  im|wct,  positive  at  negative, 
on  a  substantial  numbed  of  small  entities 
under  the  criteria  Of  the  Regulat(»y 
FlexiUlity  Act  A  copy  of  the  draft 
regulatory  evaluatien  prepared  for  this 
action  is  contained  jin  the  Ihiles  Docket. 
A  o^y  of  it  may  bei  obtained  by 
centering  the  Rulep  Dodeet  at  the 
location  provided  imder  the  caption 


Ual  erSab^acts  In  14  CFK  Part  39 

Air  transportatlof.  Aircraft.  Aviation 
salsty,  Saiciy. 


Accordingly,  pursuant  to  the 
authority  ddegatedjto  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  pro|x>ses  to  onend  part 
39  of  the  FsdeTBl  AlriatioB  Regulatiais 
(14  CFR  part  39)  asjfollows: 

PART  SS-AmWOHTHINESS 
DIRECTIVES 

1.  Tlie  authority  tdtation  for  pait  39 
continues  to  read  si  follows: 

Aoftorily:  49  USC  |l06(g).  40101, 40113. 
44701. 

§88.13   [Amended]: 

,2.  Section  39.13  Is  amended  by 
adding  the  followi^  new  airworthiness 
directive: 


;  Dockst  »4-N^22d-AD. 
AppticabUity.  Model  747  soriM  airplanes, 
equipped  witli  Partu  inboud  elevator  power 
control  parlrngw  (PCf)  having  part  numbers 


(P/N)  9360O-S005  dnougb -SOSliochuive. 
or  P/N'»  32740fl>-lOin.  -1003,  -1008.  and 
-1007;  oartificatod  in  anyixtegoay. 

Nets  1:  This  AD  apfdies  to  flsdi  airpiane 
identified  in  te  oncediiig  anilkiMi^r 
pitnriaioii.  lepnuaaa  irftmeoMr  It  has  hem 
nxidififld.  ahisfad,  or  lepairad  in  the  area 
sui^act  to  the  raquiiementa  of  this  AD.  For 
alipIaDes  that  have  baea  modified,  altered,  or 
repdrad  so  that  the  parforaoance  oftha 
reqaliemanta  itf  this  AD  is  afiacted.  the 
ownar/oparator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  tlie  FAA.  "Hiis 
apptavtl  may  addreaa  etthn  no  action,  if  the 
current  ooafiguiation  aliminatas  die  unsaia 
condition;  car  diSsrent  actions  eacaaaary  to 
addieaa  the  anaaia  oonditian  daacrtbed  in 
this  AD.  Such  a  request  should  induda  aa 
Biseasmenr  of  the  eflect  of  the  changed 
configuatian  on  the  unsafe  condition 
addieeeed  by  this  AD.  In  no  case  does  the 
presence  of  any  modificati<m.  alteration,  or 
repair  remove  any  airplane  from  the 
applicdrilityofthisAD. 

CampiionGe:  Required  as  indicated,  unless 
acoompUshed  previously. 

To  prevent  uncommanded  elevator 
deflet^ian.  wrhich  could  result  in  structural 
damage  and  reduced  oontnrilability  of  the 
airpluw,  accomplish  the  fbUowing:     . 

(a)  For  Model  747-400  series  airirianae,  as 
listed  in  Boeing  Akrt  Service  Bulletin  747- 
27A2348.  Revision  1.  dated  January  26. 1995: 
Within  1  year  altar  the  efbctive  date  of  this 
AD.  modify  the  hydraulic  tubing  of  the  right 
inboard  elevator  PCP,  in  accordanoa  with 
Boeing  Alert  Service  Bulletin  747-27A2348, 
Revision  1,  dated  January  20. 1995. 

(b)  For  ail  airplanes:  Within  3  yeara  after 
the  efibctlve  date  of  this  AD,  modify  the  left 
and  right  servo  assemblies  of  the  Inhoerd 
elevator  PCP.  in  acoordanca  with  Parker 
Service  Bulletin  32740(V-27-171.  Revision  1. 
dated  April  14r  1996,  or  Parker  Service 
Bulletin  93600-27-173.  dated  May  17, 1905, 
as  applicable. 

(c)  An  alternative  method  of  ocmplJanca  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  sa&ty  may  be 
used  if  qipioved  by  the  Managn,  Seattle 
Aircraft  Certification  OfBce^AGO),  FAA. 
lYanspoft  Airplane  Directorate.  Operators 
shall  submit  their  requests  througn  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Maoagsr.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  wim  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGOi 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  raquirements  of  this  AD 
can  be  accompUahed. 

Issued  in  Rentou,  Washington,  on 
December  9, 1995. 
Darren  M.  Fedareon. 
Acting  Moiioger,  Transport  Airplane 
Directorate,  Aircraft  Certtfication  Service. 

(FR  Doc.  95-30074  Filed  12-6-05;  8:45  am] 
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AlfwoflhlMM  MnocttvMj  FoMur 

AOENCV:  Federd  Aviation 

Administration,  DOT. 

ACnbN:  Notice  of  propoaed  rulemaking 

tNPRM). 


r:  This  document  proposes  the  *  - 
adoption  of  a  new  airwotthiness 
directive  (AD)  that  is  applicable  to 
ontain  Fokker  Model  F28  Mark  0100 
sales  airplanes.  This  proposal  would 
require  inspectiona  to  verify  the  correct 
operation  (U  the  main  landing  gear 
(MLG)  downlodc  actuators,  and 
replacement  of  any  discr^tant  unit  with 
a  servioeeble  unit  The  proposed  AD 
also  would  require  eventuid 
replacement  of  the  MLG  downlock 
actuat(us  with  improved  units,  lliis 
proposal  is  prompted  by  reports  ttt 
improper  operation  of  the  MLG 
downlock  actuator  due  to  jamming.  The 
actions  spedfied  by  the  pit>posed  AD 
are  intended  to  prevent  such  jamming  pf 
the  downlock  actiiator,  which  could 
result  in  failure  of  the  MLG  downlock 
system,  and  a  potential  gear-up  landing. 
DATE8:  Comments  must  be  recrtved  by 
January  22. 1996. 
A0DME88C8:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103,     . 
Attention:  ibiles  Docket  No.  9S^«IM- 
99-AD.  1601  Lind  Avenue,  SW;, 
Kenton.  Washington  98055-4056. 
Conmients  may  be  inspected  at  this 
location  betwreen  9:(X)  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  hdidays. 

The  8«vice  informatian-iefarenced  in 
the  prcpoeed  rule  m^  be  obtained  from 
FoUcer  Aircraft  USA.  tnc^  1109  North 
Fairfax  Street  Alexandria,  Virginia 
22314,  and  Dowty  Aerospace,  Customer 
Support  Center,  P.O.  Box  49,  Sterling, 
VA  20166.  This  informatimi  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW..  Rentcm,  Washington. 
FOR  FURTHER  IIFOmiATIOII  eONTACT:  Tim 
Dulln,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directonfte, 
1601  Lind  Avenue,  SW..  Ronton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
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written  data,  views,  or  arguments  as 
they  may  dmire.  Communications  shall 
idmtify  the  Rules  Dodeet  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  beCrae  the  closing  date 
ba  comments,  spedfied  above,  will  be 
considered  befcue  taking  action  on  the 
propoaed  rule.  The  propoeab  cmtained 
in  this  notice  x^y  be  changed  in  light 
of  the  comments  received. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmratal.  and  eneigy  aspects  of 
the  propoeed  rule.  All  comments 
submitled  will  be  available,  both  before 
and  after  the  closing  date  for  c^anments, 
in  the  Rulee  Dodeet  lot  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  subManoe  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self^addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-'99-AD."  The 
postcard  wrill  be  date  stamped  and 
returned  to  ^  commenter. 

AvallakilityofNPlMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  tiie 
FAA.  Transport  Airplane  Directcffate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-0»-AD.  1601  Lind  Avenue, 
SW..  Ronton.  Washington  98055-4056. 


The  Rijksluchtvaartdienst  (RLD). 
ndiidi  is  the  airworthiness  authcnity  for 
die  Nedieriands,  recentiy  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokkar  Model  F28  Marie  0100 
series  airplanes.  Tlie  RLD  adviaes  that 
several  <yerators  of  these  airplanes  have 
repcRted  dnt  landing  gesr  "unsafe" 
warning  indications  have  ^peered  on 
the  multi-function  display  imit  (MFDU) 
afiw  die  fii^  crew  scdected  tiie  landing 
gsar  to  tiM^lown  posttian.  bi  most  cases, 
raq^ding  the  landing  gear  resulted  in  a 
positive  downlode  indicatian. 
Investig^on  revealed  tiut  the  main 
landing  asar  (MLG)  doivnlodc  actuator 
Qadc  ^dquingpot  unit)  did  not  operate 
jm^ieriy.  Further  investigatitm  reveeled 
that  the  tip  of  a  qning  canier  tardce  due 
to  amalformed  piston  rod  and  aspring 
that  was  not  square,  «diich  caused  the 
qiiing  cenier  to  move  at  an  ang^  A 
jammed  actuator  could  result  in  failure 
of  die  MLG  downhKk  system.  This 
condition,  if  not  corrected,  could  resuh 
in  a  geer-up  landing. 


Fokker  has  issued  Service  Bulletin 
SBFlOO-32-072.  dated  March  30. 1993. 
M^iich  describes  procediues  for 
repetitive  inspections  to  verify  the 
coned  operation  of  any  MLG  downlock 
actuator  having  part  number  (P/N) 

201218001,  201218002.  201218003.  or 

201218004.  and  replacement  of 
discrepant  units  with  serviceable  units. 
The  Fddcer  service  bulletin  references 
Dowty  Aerospace  Hydraulics  Service 
Bulletin  FlOO-32-505.  Revirion  1.  dated 
April  16, 1993.  The  Dowty  Aerospace 
Hydraulics  service  bulletin  ccmtains 
additional  i»ooedures  for 
accomplislunent  of  the  inspection.  For 
airplanes'cm  which  the  MLG  downlock 
actuator  operates  oonedly,  the  Dowty 
Aerospece  Hydraulics  senrlce  bulletin 
also  specifies  procedures  for  recording 
the  accomplishment  of  each  inspection 
on  the  unit  nameplate. 

Fokker  also  has  issued  Service 
Bulletin  SBFl00-32-4)74.  dated  July  21. 
1993.  which  describes  [wocedures  for 
repkoement  of  any  MLG  downlock 
actuator  having  P/N  201218001. 

201218002.  201218003.  or  201218004 
with  an  improved  unit  having  P/N 

201218005.  201218006.  201218007. or 
201218008,  respectively.  The  improved 
units  have  improved  jade  and  springpot 
units  with  modified  firing  carrien  aiid 
spring  actuators,  as  well  as  a  new  eoA 
fitting  subassembly  snd  nut  The  Foldcn 
service  bulletin  refisnnoes  Dowty 
Aerospace  Hydraulics  Service  Bulletin 
FlOO-32-506.  dated  June  9, 1993.  as  an 
additional  souros  of  service  information. 

Ihe  FOD  classified  these  service 
bulletins  as  mandatocy  and  issued 
Netherlends  airwoitiiiness  directive 
BLA  93-052/2  (A),  dated  Septendier  10, 
1993,  in  order  to  assure  the  continued 
airworthiness  of  theee  airplanes  in  the 
Netherlands. 

This  airplane  modri  is  manufactured 
in  die  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  proviaians  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  Uie 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  diis  bilateral 
airworthiness  agreement  the  RLD  has 
kept  die  FAA  informed  of  die  situation 
desu'lbed  sbove.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  avaiUble  information,  and 
determined  that  AD  action  is  necessery 
iat  products  pf  this  type  design  that  are 
certificated  for  operaticm  in  me  United 
States. 

Since  an  unsafs  condition  has  hem 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  seme 
fype  design  registered  in  the  United 
States,  the  propoeed  AD  would  require 
repetitive  inspections  to  verify  the 


corred  operation  of  the  MLG  downlock 
adiiatora;  and  replaconeni  of  any 
discrepant  unit  with  a  serviceabto  imit 
For  airplanes  on  which  no  discrepant 
unit  is  found,  the  propoeed  AD  also 
would  require  recording  the 
accomplishment  of  eedi  inspection  on 
the  unit  nameplate.  In  addition,  the 
proposed  AD  would  require  eventual 
replacement  of  the  MLG  downlock 
actuators  with  improved  imits.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  FAA  estimates  that  119  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  21  woric  hours  per 
aiiplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  perts  would  be 
supplied  by  the  vendor  at  no  cost  to 
operators.  Based  on  these  figures,  the 
cost  impad  of  the  proposed  AD  on  U.S. 
operators  is  estimi^ed  to  be  $149,940.  or 
$1,260  per  airplane. 

The  cost  impad  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  nd  adopted. 

The  regulations  proposed  herein 
would  not  have  simstantial  dired  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  detennined  that  this 
proposal  would  nd  have  suffident 
federalism  implications  to  warrant  the 
preparation  of  a  Federalion  Assessment 

For  the  reesons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  nd  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  nd 
a  "significant  nile"  under  Uie  DOT 
Regiuatory  Polides  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  ot  negative, 
on  a  substantial  munber  of  anall  entities 
under  die  criteria  of  the  Regulatory 
Flexibility  Ad.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dockd  at  the 
location  [novided  under  (he  caption 
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pravidad  in  paiapttdi  (d)  of  dda  AD  to 
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approval  Bajr  addnaa  attbaF  BO  action,  ifuia 

idiannaaia 


rtO 

idaaodbadia 
Labould  inchida  an 
^ofdwdMi^ 

I  by  tbia  Ad,  Id  no  oaaa  doaa  die 
>  of  any  rnddtflcaftkni,  aUantkHi,  or 
)  ay  atafnaiianm  tna 
andkabib^oflh^AD. 


[crftheMLGdownlock 
I  a  poafmal  gaar-up  laniUag, 
aooompoan  dM 
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axcaad  1  jiso  kndiiiy:  Parfbcm  an  bMpactkm 
ta  vKify  CDBoct  opindaa  of  dia  MLG 
downlock  actnaHlhavlng  P/N  a012ia001. 
201218002, 2O12l|003.rOr  201218004,  all 
aarial  namban,  fai  aoooadanoa  with  Fokkar 
Sanrico  Balladiv5Mn00-32-O72,  datad 
Maich  30. 1083.  add  Dowty  Aoroapaca 
Hydnnlka  Sirvio^  BoUatin  FlOO-32-505, 

Raviaion  1.  datad  Ap^  1«>  IMS- 

(1)  If  dM  MLC  dfwnlads  aoaiattir  opantaa 
aa  apadflad  in  tha  inapacdon  pfocadaaa 
ooBtafnad  in  tba  ApsopliabiDent 
biatnictiaiia  of  Do^rty  Aaoraapaoa  Hydnulica 
Swlca  Bulladn  F100-32-50S.  Raviaion  1, 
datad  April  16. 19l3.  prior  to  Audtar  fU^t. 
lacofd  tba  aooomplidiinant  of  dia  inapacdon 


AlrworthiiiiM  OhvettMi;  Fohkar 
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(2)  If  any  MIX*  downlack  actuator  doaa  not 
oparala  aa  apadflad  tai  dw  inapactian 
prooadure  oontatnad  in^  AoeomplWiinBnt 
InatnictiaBa  of  Dunty  Aaroapaoa  IlydnuUct 
Sarvka  BuDada  FlOO-32-606.  Raririon  1. 
datad  April  16, 1083.  prior  to  fbrtbar  fltgbt. 
loplaoa  dM  doMralodi  actuatorial&  a 
MrvkaaUa  unit,  in-aooordanca  witb  Oiaptar 
32-82-40  of  tba  AivEiaft  MaHifanaam 
llaaoaL  Tbandtar.  paribon  npattttva 
inapacttoaa  of4baiaplacanient  ladt  in 
■caoBdanca  witb  panpapb  (a)  of  dda  AD 
undldwiaplncaaMrtfaJBiraHbypawgiapb 
(b)  of  tbla  AD  ia  aooonqiUahad. 

<b)  WIddn  0  mondia  diar  tba  aflsctlva  data 
of  dda  AD.  raplaoa  any  MLB  downlock 
•otnaksbariasP/N  201218001, 201218002. 
201218003.  or  201218004;aay  aarial  mmdMr, 
widi  animprovad  untt  baring  P/N 
2O12180OS.  201218008.  201218007.  or 
201218008.  laapacdvalr.  in  acpordanoa  widt 
FqUdk  Sarriea  Bolkdn  SBnOD^2-074. 
datad  July  21, 1003.  and  Dowty  Aaroapaoa 
Hydnaidlca  Sarrioa  Bolkdn  Pl00-3»^80e. 
datod  Juaa  0, 1083.  AcownpHahmant  (rfthla 


fcr  dH  lapatittva  inqiacdaiia  nqniradby 
panyapb  (a)  of  tbia  AD. 

(c)  Aa  oflba  affKttva  d^a  of  dda  AD,  BO 
poiaoii  aball  inatall  on  aay  aiiplana  a  MLG 
domdock  actnatar  bariag  P/N  201218001, 
201218002, 2^218008,  or  201218004.  «qr 
•arialuundiar. 

WAn  altatnatiaa  awtbod  of  complianea  or 
ad)natmant  ef  tba  compManea  tima  tbat 
proridaa  an  acoaptaUa  hwal  of  aafaty  atagr  ba 
oaad  if  approwd  by  tha  ManagK. 
StaadKdiiatfaMi  Bianch,  ANM-113,  FAA. 
IVanapott  Aindane  DIractacala.  Oparatoca 
ahall  lulMBit  ttatrcaqoaata  dumigb  an 
approprlata  FAA  Plindpal  Maintaoanoa 
Inapador.  who  may  add  conunonta  and  than 
•and  it  to  tba  Managar.  Standaidiadan 
Branch.  ANM-113. 

NolB  2:  In&nnadon  cnncaniing  tha 
exiataiira  of  approvad  altamadira  mathodai^^ 
oomplianca  wiUi  this  AO.  if  any.  mqr  ba  ^,^.\ 
obtained  from  the  Standardization  BtaBfdi^  .  , 
ANM-113: 

(a)  Special  flight  ponnita  m^  ba  iaaoad  in 
aocordanoa  witb  aactiaDa  21.197  and  21.190 
of  die  Federal  Aviadon  Ragulationa  (14  CFR 
21.197  and  21.199)  to  operate  the  aiiplana  to 
a  location  wbare  the  lequiranoents  of  tbia  AD 
can  ba  accwnpliahwd. 

Inued  in  Renton,  Washington,  on 
DecenBberS.1995. 
DaiiaD  M.  VadaraoMt 
Acanghkmagsr.  TtaimpaHAitpiana 
DincUmto,  Ainaaft  Cmt^eatkm  SmviKk .  -^i 
(FR  Doc.  95-30078  Fded  12-0-05;  8:46  im] 
I  OOOe  4ri4Pt»4l 


AQMCV:  Federal  AYiatton 

A«tiittiii«<i»H»iii,  nflflT- 

ACIKM:  Notioe  of  piopoaed  nilwmwkliig 
(NPRM). 

wamumti'Ti^  dooomeot  piopoaea  the 
adoptiott  aJAXuBw  ainrortmiiaw 
dincdvei^)  diet  irapiriicable  to 
certain  Fokker  Modal  F28  Maik  0100 
soriea  aiiplaiiae:  This  pn^Maal  would 
rsfibe  hMpecdaoU)  to  verify  that  the 
podtten  indfaatarof  die  fiiel  balance 
tranafar  valve  (FBTV)  lain  the  doaed 
podtioB.  and  doaiag  dM  FBTV.  if 
nacaMBry;  and  daectlvatiopofdie  fuel 
belanoe  tranafar  syetem  (FBTS).  This 
propoad  is  promptadby  a  rapcvt  that, 
unoar  certain  firiMge  oondldnaa,  the 
actuatoi  of  the  FBTV  could  nmain  in 
the  open  poaiticm  writhout  a  flight  deck 
Indicatian.  The  actions  specified  by  tha 
piopoaed  AD  era  intended  to  ensura  that 
the  FBTV  is  not  in  die  open  position 
during  fh^  which  could  leiid  to  the 
leductian  of  fiiel  si^iply  to  the  engines 
diiring  cross-fiBed  opeaatian  and 
consequent  mgine  fuel  starvatimi. 
OATEt:  Conunents  must  be  racalved  by 
January  22, 1906. 
AOOMHBS:  Submit  coannants  in 
tripUcate  to  die  Fedoal  Aviation 
Aflbniniatratian  (FAA).  Tteisport 
Airplane  Diradante,  i^lM-103. 
Attendan:1biles  Docket  No.  9S-NM- 
86-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  08055-4056. 
Comments  nay  be  inspected  et  this 
location  between  9:00  aon.  and  3KW 
p  jnn  Momdanr  diroug|t  Fkiday.  except 
Federal  holidays. 

Hm  service  unlannation  rafsrenoed  in 
the  propeeed  rule  may  be  obtained  from 
FoJdcer  Aironfk  USA.  bic..  1199  North 
Fair&x  Street.  Alexandria.  Virghda 
22314.  Thia  iofinmation  nmy  be 
examined  at  the  FAA.  TkanqMrt 
Aizptane  Diiectarafea.  1601  Und 
Avenue.  SW..  Renton.  Washington. 
MR  Rlimm  MPOMIATION  OONTAGT:  Tim 
Dulin.  AeroSpeoe  Bngineer,       •  ^'.f'i  .^i 
Standardizakion  Brandi.  ANM^113.     'tr 
FAA.  Transport  AirplffieDbactorate.  ; -i. 
1601  Lind  Avenue.  SW.,  Renton.        .^j  > 
Washii^ton  98055-4056;  telephono   n^ 
(206)  227-2141;  tec  (206)  227-1149. 

•UPKEMENTARY  MFOfWATIOli: 
I  Invited 


Interested  persons  are  invited  to 
partidpate  in  the  making  of  the 
proposed  rule  by  submitting  such   .'^'"^ 
written  data,  views,  or  aiigaments  a»'     -'■ 


they  may  desire.  CoDmiimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
spedfiled  above.  All  communicatioiis 
received  on  or  before  the  closing  date 
for  comments,  spedfied  above,  will  be 
considered  before  taking  action  on  the  * 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  oversll  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  berth  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  eech  FAA-piiblic  contact 
ctmoemed  vritfa  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Dodcet  Number  95-NM-86-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.       • 

AvailabiUfyofNPRMs 

Any  pnson  may  obtain  a  copy  of  this 
NPRM  Iqr  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
g5-NM-86-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Diacnasion,' 

The  R^ksluditvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unaafe  condition  may  exist 
on  certain  Fokker  Model  "FZS  Mark  0100 
series  airplanes.  The  RLD  advises  that  it 
has  received  a  rep<Ht  that,  undor  certain 
failure  ccmditions.  the  actuator  of  the 
fiiel  balance  tranafar  valve  (FBTV)  could 
remain  in  the  open  position  alter 
maintenance  wi^out  a  flight  deck 
indicaticm.  The  FBTV  is  part  of  the  fuel 
balance  transfer  system  (FBTS)  that 
prevents  inadvertent  and  uncontrolled 
transfor  of  fuel.  Tbe  FBTS  is  used 
during  maintenance  activities  to  move 
the  center  of  gravity  of  the  airplans 
forward,  as  required,  and  allows  fuel  to 
be  tranaferred  from  tlie  iQain  tanks  to 
the  center  tanks^ough  the  cross-faed 
system.  If  the  FBTV  remains  in  the  open 
position  during  flight,  the  fiiel  supply  to 
the  engines  dining  cross-fsed  opwation 
may  be  reduced,  whidi  could  leed  to 
engine  fuel  starvation. 

Fokker  has  issued  Service  Bulletin 
SBF100-2&-030,  Revision  1,  dated 
December  5, 1994,  %vhich  describes 


procedures  for  inspection(s)  to  verify 
that  the  position  indicator  of  the  FBTV . 
is  in  the  dosed  position,  and  dosing  the 
FBTV,  if  necessary;  and  deactivation  of 
the  FBTS.  For  all  airplanes,  the 
deactivation  involvee  disconnecting  the 
power  supply  to  the  FBTV.  In  addition, 
for  certain  airplanes,  the  deactivation 
involves  removing  the  FBTV  actuator, 
and  installing  a  locking  device.  Ilia  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  BLA  94-146  (A), 
dated  September  30, 1994,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
inspection(s)  to  verify  that  the  position 
indicator  of  the  FBTV  is  in  the  dosed 
position,  and  closing  the  FBTV,  if 
necessary;  and  deactivation  of  the  FBTS. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  4  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  woidd  take 
approximately  4  woik  hours  per 
aiiplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Reqiiired  parts 
would  cost  approximately  $250  per 
airplane.  Based  on  these  figures,  the  cost 
imped  of  the  proposed  AD  on  U.S. 
operators  iaestimated  to  be  $1,960,  or 
$490  per  airplane. 

The  cost  impact  figure  discussed 
above  is  besed  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  reqiurements  of  this  AD 
action,  and  that  no  operator  would 
accompli^  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
woiUd  not  have  substantial  dired  effects 
on  the  States,  on  the  relation^p 
between  the  national  government  and 
the  States,  or  on  the  distributlou  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  woidd  not  have  suffident 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Escecutive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Polides  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Ad.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Propoeed  Aaaendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  port 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follovra: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

Jl.  The  authority  dtation  for  part  39 
continues  to  read  as  foUqws: 

Audiority:  49  USC  106(g),  40101. 40113, 
44701. 


f  39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  95-NM-B6-AD. 

ApplicxMity:  Model  F28  Marie  0100  series 
airplanes,  as  listed  in  Fokker  Seivice  Bulletin 
SBFlOO-28-030,  Revision  1.  dated  December 
5, 1994;  certificated  in  any  category. 

Note  1:  lliis  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  a£bcted,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c]  of  this  AD  to 
request  approval  from  the  PAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafiB 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
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t  of  thft  dlfct  of  ttw  changBd 
oonllguntian  on  dwiunnfi  oondttioo 

1  bf  diit  A^  In  no  CMS  doM  tha 
I  of  anjr  OMiiictflOD.  ahvafioa.  or 

applkiMlilyofdite( 

•  liuUoilid,  tmlsH 
■oooBpotlMd  pnvMutly. 
Tb  pMfwt  tfa*  n^BcttoB  oCftial  nipply  to 


COMMODITY  FUTURES  TRADMQ 


whldi  could  Ind  to  Higiiw  fkwl  I 
■ocaqiUdi  te  isikiviiig: 

(a)  AftK  te  ofbcltv*  dot*  of  this  AO, 
wfaMwmr  tka  ftial  butane*  Imifar  ■yttam 
(PBTS)  i»QMd  duriqg  aMimnuioa.  pfior  to 
taiOkmVif^fmkKpitniimfmititBa  to  wily 
diat  tbo  portttoB  ta<9colDF  of  tho  fbri  balaneo 
ttuate  vaWa  (FVnQ  it  in  tba  doaad 
poaitiaB.  in  aeooiditoa  wtdi  Pokkar  Swvica 
BuUadn  SBPlOO^SMna  Revlalanl,  datad 
Oaoai^bar  S.  ItM.  iftia  inapactioii 
raqiiiranMata  of  thiaipaap^  muat  ba 
acoeaqpUakad  UBtii  tiia  daaciivatkn  taqaind 
bf  pai^afh  (b)  of  ifcia  AD  ia  aecomplialiad. 

(1)  If  tba  poddon  Mkator  is  in  tha  doaad 
poaitlao,  no  ftnthar  Action  ia  raquind  by  tliia 


(2)  If  dia  poaitkMiln^calar  ia  in  die  opan 
poaMon.  cloaa  dia  nrrv  inaococdanoa  with 
tfaaaanrioabuUatin.! 

(b)  Within  90  dajrf  afiar  dia  affactive  data 
of  tUf  AD.  dawtinla  Aa  FBTS  in 

I  widi  aitkar  ftit  2  or  Part  3  of  Um 
It  taMmctfooa  of  Pokkar 
Sanrica  Bnlladn  S#100-2»-O3a  lUviaion  1. 
datad  Daonbar  S.  4M4.  aa  applicabla. 
AccoDpUabmant  ofldia  daacdvation 
ooaatitittaa  tanninating  action  far  tba 
lapadttva  inapactio^  nquimBanta  of 
pawpaph  (a)  irftbia  AD. 

(e)  An  allaniatlvaiiBatliod  of  complianGa  or 
ad)iiataiaat  of  dia  oimpUBnoa  tima  diat 
paovldaa  an  aooapuWa  laval  of  aafrty  may  ba 

Standaidiatioa  Bn|>di.  ANM-113.  PAA. 
Ttaiiapott  AiiplanaPtiactotata  ^Ncalon 
•hall  aufaodt  diair  rnuaala  duoufh  an 
I  PAA  P^ndpal  Maintananra 
t,  who  mayt  add  oonunanta  and  than 
aand  it  to  tha  Manolar,  Standardiaatfon 
Bfeanch.  ANM-113. 

Nola  tt  Infamatl^  ooocaning  dia 

rof  appravhd  ahaniatiTa  mathoda  of 
lartdi  tUa  AD,  if  any.  may  ba 
ohiataiad  &am  dta  aandudixation  Bnnch, 
AIO*-113. 

(d)  Spadal  flight  pannitaaiay  ba  iaauad  in 
„,«^.^.  with  aa^BM  21.197  and  21.199 
of  te  Pad— 1  Aviation  lhg>ilatinni  (14  CPR 
21.197  and  21.199)1(0  opaiata  dia  airplana  to 
a  location  adMia  tha  racpdnmanta  of  ttia  AD 
can  ba  aooompUabad. 

bauad  in  Ronton,  Waahington.  on 
DaoanBbarB.1995. 
PwULPiiiriip. 

ActfOfMBB^gar.  TiaaMportAirjdam 
DbBctuntt,  Aireiujl  CBrtificatioii  Snvkse. 
PV  Doc.  95-3007BiPilad  12-B-9S:  8:4S  am] 


17CFRPM130 

Fofrign  Connnodtty  Opttoiw 

AQMCV:  Cknnmodity  FutaieaThMliiig 

CoBuniaaiaii. 

AOHWIl:  Propoaed  mk. 

gUMMARV:  thm  Commodity  Futuras 
Thiding  Cammiiaion  (Commiwion  or 
CFTQ  ia  proposing  to  amend  nile  30.3 
to  oliminatB  the  raqiiiiement  that  the 
CFTC  authorin  the  ofier  and  sale  of  a 
paiticular  faraign  commodi^  qption 
beCora  it  can  be  o£Eaied  or  aold  in  the 
Uidted  Statea.  This  proposal  tdlects  the 
Commissian's  essssamsnt  that  the 
continued  treatment  of  fowim 
cnmnodity  options  diffsrently  from 
foreign  futuies  (whidi  do  not  lequiie  a 
specific  authosiz^on  order)  ahofuld  be 
reevaluated. 

Mm:  Comments  must  be  submitted  on 
or  befine  January  10, 1096. 
APPWPWW  Comments  ahould  be  sent  to 
the  Secratatiat.  Commodity  Futures 
"nading  Commission.  Three  Lal^fatte 
Centre.  1155  21st  Street.  N.W.. 
Washingtim.  D.C  20581.  Refcranoe 
should  be  made  to  "Rule  30.3-^onign 
commodity  options." 
RM  RlfRWfl  MPOMM-nON  OONTACT:  Jane 
C  Kang»  Esq.,  or  Robert  R  Rosenfsld. 
Eaq..  Dtvidon  of  Trading  and  Markets. 
Qmunodity  Futuiea  Thiding 
Commissioa.  Three  La&yette  Centre. 
1155  21st  Street.  N.W.,  Washington, 
D.C  20581;  telephone  (202)  418-8435. 

tTMM: 


Commissian  rule  ao.3(a)  of  the 
Cmmnission's  Part  30  rules  govcning 
the  ofiiBr  and  sale  of  foreign  nitures  and 
option  transactions  makes  it  unlawful 
forany  parson  to  engsgs  in  the  domestic 
aOm  or  sale  of  any  fondgn  commodity 
optiim  oontmct  until  the  Commissiaa. 
Vj  order,  amfaorigss  the  fioniyi  (mtion 
to  be  oftired  or  sold  in  the  U^ted 
States.' A  Commission  Mder  is  not 
reqidred  with  respect  to  foreign  futures. 
However,  an  option  on  a  foreign  stock- 
index  futures  oootFSCt  will  not  be 
q^;iroved  unless,  among  other  things, 
the  Commission's  Office  of  the  GeiMral 
Counsel  has  isnied  a  no-action  lettw 
authcKizittg  the  ofisr  and  sale  in  the 
United  Statea  of  the  underiying  foreign 


stodc-index  ftitures  oontracL  In 
addition,  debt  dbUgatians  of  a  foreign 

oountiy  must  be  '***'fl"****'^'*  "° 
exacted  security  by  the  SEC  under  its 
rule  3al2-6, 17  GFR  240.3al2-6.  before 
4  futures  contzact  based  on  such  debt 
obligBlion  (or  an  option  on  such  a 
futures  oonttact)  may  be  ofEned  or  sold 
to  a  U.S.  person.' 

Tlie  Commission  is  proposing  to 
eliminate  the  specific  authorization 
requirement  ofrule  30.3  thereby 
permitting.  sub)ect  to  existing 
prohfliitions  with  respect  to  tXodk.  index 
ratures  and  tmtions  and  foreign 
government  (ubt  futures  and  options 
products,  the  offnr  end  sale  of  Kveign 
oonunodi^roptians  in  the  same  manner 
as  cumnihr  appltoa  to  the  offsr  and  sale 
of  far^n  nituras.  The  Comndssion 
wottld^nowever,  continue  to  monitor 
the  situation  and  take  appropriate  action 
ahould  it  detomine  that  U.S.  investors, 
or  the  Commission,  are  not  able  to 
obtain  aj^nopriate  information  related 
to  the  c^tixm  transactions  of  a  specific 
exdiangB  or  are  otherwise  being 
advenuy  afiiscted  by  the  rule  change. 
Moreover,  the  i»oposal  would  not  aflisct 
the  existing  rssuhtfoiy  requirements 
appUod>le  to  me  manner  in  which 
qipropriate  products  may  be  offered  or  > 
sofai  to  U.&  petsons,  9.g.,  rsgistration  of 
intormediaiiee.  lequiisments  rriated  to 
aales  practices  (inchiding  appropriate 
disdoeures),  availability  to  the 
Commission  of  bodes  and  records  and 
prohifaitiooson  fcaudulant  activities. 

Hie  Commissian's  determination  to 
propoae  T»t«i^<fif»rtnn«  to  the  cunent 
procedure  of  regulation  30.3(a)  for 
raproval  of  farrign  optioii  products  for 
sue  to  U.S.  persons  is  beeed  oo  its 
eoqierieneee  with  tiie  regulations 
governing  options  generally,  and,  in 
partoilar.  with  the  initial  regulations 
imposed  oo  fiare^  options  trading. 
Thto  proposal  BsfHicts  the  Cranmission's 
asesssment  that  the  continued  treatment 
of  foreign  commodity  (^ons 
difisrently  from  forrign  futures  (whidi 
do  not  require  a  specuc  authorizatiaa 
order)  should  be  reevaliiated. 


■  Th*  rwiinilMltwi  pravioiMly  i 
anbfact  10  OKtatn  ooodiiiaitf  appUcabia  to 
tranncdaiw  invotviag  ■tack  inoKM  and  loni|B 
govwnniHit  date.  •  ink  30.3  ante  would  not  ba 
r  te  tnaaacUooa  aiiKlad  by  U.S.  fMma 
■dianla  (PCM)  OB  bahalf  of  foniin 
.  Sm  87  ni  3S3SS  (AoguM  13, 1992). 


Tbe  regulatory  approach  to 
commodity  optirau  in  the  United  States 


iCoMlataBt  witt^aoMiaD  KaXDOB)  of  Oa  CIA. 
thia  prapoaad  nilaa^dai  wontd  aot  ba  appUcaUa 
to  oaaaDodity  opdona  baaad  on  ar  iawoMiig  a 
foraign  fbtniaa  oontnetbaaadon  a  fonign  Mock 

Inilai  iiniaai  tin  fnnl|n  mrj-  Inifrr  V 

oootact  baa  taaan  appnvad  lor  ofbr  or  aala  in  tha 
Unitod  Stoiaa  duengh  tha  iaauanoa  of  a  acMCtioB 
lonar  bgr  dta  CemBiaaioD'a  OOoa  of  tha  Ganaaal 
CooaaaL  PwthK.  diia  pnpoaad  lutanaaUiig  would 
not  ba  appUcabia  to  oonmodity  oadona  baaod  oo 
a  fanign  govanmiaiit  dabt  wUdi  baa  aot  baan 
daaignatod  aa  an  aoonptod  aoairily  nndar  SBC  rak 
Saia-S. 
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has  been  particularly  cautioua  due  to 
the  history  of  abuses  which  had  been 
associated  with  such  transactions.^ 

Unsatisfactory  ejqieriences  with  what 
essentially  were  unregulated  sales  of 
options  on  OHnmodities  in  the  early 
1970's,  and  further  abuses  under  interim 
regulations  adopted  in  1976  ultimately 
resulted  in  the  Commission's 
suspension  of  the  offer  and  sale  of  all 
commodity  options  as  of  June  1, 1978 
and  the  codificaticm  of  that  suspension 
by  Congress  in  the  Commodity 
Exchange  Act  of  1978.  See  46  PR  54500. 
54502  (November  3. 1981).  llie 
suspenrion  codified  l^  Confess 
permitted  the  Commission  to  introduce 
option  trading,  but  only  if  the 
Commissioa  could  document  to  its 
Congressional  oversight  committee  its 
ability  to  regulate  successfully  such 
transactions.* 

Mindful  of  this  history,  in  proposing 
a  pilot  program  for  the  ofibr  cmd  sale  of 
options  in  1981.  the  Commission 
expressly  stated  that  it  was:  ^ 

Cognizant  of  the  need  to  exercise  a  strong 
degree  of  control  over  all  aspects  of 
commodity  option  trading. 

Thus,  the  final  domestic  exchange- 
traded  commodity  option  rules  adopted 
in  1981  authorized  the  introduction  of 
options  under  a  limited  pilot  program 
which  permitted  only  one  option 
contract  per  exchange,  did  not  permit 
either  foreign  options  or  options  on 
physical  commodities  to  be  offered,  and 
placed  significantly  greater  self- 
regulatory  responsibilities  on  boards  of 
trade  than  was  then  required  for  futures 
trading,  particularly  with  respect  to  the 
protection  of  the  public  from  sales 
practice  abuses.' 

Evolution  of  Domestic  Option 
Regulations 

Although  starting  narrowly  and 
cautiously,  the  Commission's  options 
regulations  have  evolved  consistently 
with  the  acquisition  of  an  operational 
history  under  those  regulations.  Thus, 
in  December  1982  the  Commission 
expanded  the  pilot  program  to  permit 
each  exchange  to  trade  one  option  on  a 
futures  contract  and  one  option  contract 


>Tha  Commiuion  nota*  that  the  abuses  which 
chaiacteriaed  the  oOer  and  sale  of  commodity 
options  in  the  past  ganatally  involved  sales 
ptacticaa,  46  FR  S4S00,  54503  (November  3, 1981). 
including  sales  activity  with  respect  to  alleged 
"London  options"  (which  appeared  to  have  been 
peipatnted  exclusively  by  sales  persons  or 
organisations  in  the  Unitad  States,  and  did  not 
involve  any  improper  acdvitias  on  the  part  of 
foreign  exchanges),  see  42  FR  18246. 18249  (April 
5. 1977). 

*5ae  section  4c(c)  of  the  CEA,  as  amended  by  the 
1978  Act.  See  46  FR  33293,  33294  (June  29, 1981). 

>S«e46  FR  33293,  33294  (June  29, 1981). 

*Sae  46  PR  S4S00.  S4502  (November  3. 1981). 


on  a  non-agricultural  physical 
commodity.^  The  Commissian 
continued  to  expand  the  pilot  program 
in  a  controlled  and  ordeiiy  manner  so 
that  both  the  Commission  and  the 
exchanges  would  obtain  greater 
experience  writh  the  tradhig  of  options,' 
subsequenUy  expanding  the  pilot 
program  to  permit  more  option  contracts 
per  exchange,'  to  include  option 
contracts  on  futures  contracts  on 
agricultural  commodities,  ><>  and 
ultimately,  to  eliminate  the  pilot  status 
of  the  option  regulations.  > ' 

The  (Commission's  incremental 
expansion  of  the  domestic  exchange- 
traded  options  program  was  validated 
by  Congress  in  1986  when  Congress 
amended  section  4c  of  the  CEA  to  make 
permanent  the  program  of  exchange- 
traded  commodity  options.  As  stated  in 
the  House  Report  on  the  1986 
legislation: " 

The  Committee's  amendment  coincides 
with  a  recent  decision  by  the  Commission  to 
terminate  the  pilot  status  of  the  program  for 
trading  options  on  futures  contracts  other 
than  those  on  domestic  agricultural 
comnuxlities  and  make  the  trading  of  such 
options  permanent  *  *  * 

The  Committee  believes  the  Commission 
has  practiced  good  judgment  in  its  regulation 
and  oversight  of  both  agricultural  and  the 
nonagricuitural  options  programs. 
Furthermore,  the  Coimnittee  is  satisfied  that 
the  overall  experience  with  both  of  these 
pilot  programs  indicates  that  few  regulatory 
problems  have  arisen,  and  that  the  exchanges 
have  discharged  their  responsibilities 
adequately.  Additionally,  the  Commission 
has  detected  no  adverse  effects  on  the 
underl3ang  futures  markets  resulting  from 
such  option  trading. 

Moreover,  based  on  its  administration 
of  the  option  pilot  program  for  more 
than  ten  years,  the  Commission  has 
previously  determined  to  eliminate 
certain  provisions  that  were  originally 


M7  FR  56996  (December  22,  1982). 

•W.  at  56997. 

*  See,  e.g.,  49  FR  33641  (August  24, 1984) 
(permitting  each  exchange  to  trade  five  contracts); 
50  FR  45811  (November  4, 1965)  (increasing  from 
five  to  eight  the  number  of  contracts  permitted  per 
exchange). 

■049  FR  2752  Oanuary  23. 1984).  The  pilot 
program  was  established  after  the  statutory  bar  to 
trading  options  on  domestic  agricultural 
commodities  was  repealed  by  section  206  of  the 
Futures  Trading  Act  of  1982,  Pub.  L  97-444,  96 
Sut  2294,  2301  (1983).  The  Commission  limited 
the  pilot  program  to  options  on  futures  contracts  on 
agricultural  products.  The  Commission  noted  that 
industry  commenters  generally  favored  such  a 
restriction  and  the  Commission's  cautious 
approach.  See  49  FR  at  2754. 

' 'See 51  FR  17464  (May  13, 1986)  (termination 
of  pilot  status  for  non-agricuhural  options);  S3  FR 
777  (January  9, 1987)  (termination  of  pilot  status  for 
options  on  non-agricultural  physical  commodities 
and  on  agricultural  futures  contracts). 

■3  See  H.  Rep.  99-624.  99th  Cong.,  2d  Sees.  15 
(1986). 


part  of  its  options  designation 
requirements  for  which  there  were  not 
comparable  futures  regulation,  such  as: 

—Rule  33.4(b)(9)  which  required  a  board  of 
trade  applying  for  designation  as  a  contract 
market  with  respect  to  commodity  option 
transactions  to  adopt  special  rules  governing 
the  handling  by  its  member  PCMs  of 
discretionary  accounts  in  option 
transactions;  >' 

— rules  which  require  boards  of  trade 
designated  as  contract  markets  for  options  to 
adopt  rules  requiring  FCMs  that  engage  in  the 
offer  or  sale  of  comrnodity  options  regulated 
under  Part  33  to  send  copies  of  customer 
complaints  and  their  resolutions  and  copies  * 
of  all  promotional  matoials  to  the  members' 
designated  self-regulatory  organization 
(DSRO);>''and 

— rules  which  required  a  specified  volume 
of  trading  in  the  underlying  futures  contract 
prior  to  designation;  established  a  delisting 
criterion  for  the  trading  of  low-volume 
contracts;  and  required  exchanges  to  provide 
a  comprehensive  list  of  occupational 
categories  of  conunercial  users  of  the 
commodity  underlying  the  option.  ■' 

History  of  Foreign  Options  Rules. 

As  noted  above,  the  Commission's 
initial  pilot  programs  did  not  include 
foreign  options.'*  Thus  the  ban 
contained  in  section  4c  of  the  CEA 
remained  in  effect  with  respect  to 
foreign  options.  A  program  to  authorize 
the  offer  and  sale  of  foreign  exchange- 
traded  commodity  options  was  not 
implemented  until  1987  %vith  the 
general  adoption  of  the  part  30  rules 
governing  foreign  futures  and  option 
transactions  generally.'^  The  Part  30 
rules,  among  other  things,  provided  a 
mechanism  for  lifting  the  ban  with 
respect  to  foreign  exdiange-traded 
options.  Under  rule  30.3(a),  foreign 
exchange-traded  commodity  options  are 
prohibited  from  l)eing  offered  or  sold  in 
the  United  States  unless  the 
Coinniission  issues  a  product-specific 
order.  The  part  30  rules  did  not 
similarly  require  a  product-specific 
order  for  foreign  futures  transactions. 


"58  FR  30701  (May  27, 1993).  The  Commission 
based  this  rule  change  on  its  belief  that  compliance 
with  the  supervisory  requirements  of  rule  166.3,  tlie 
requirements  ofrule  166.2  concerning  authorization 
to  trade,  other  Commission  rules  of  general 
applicability,  and  SRO  rules  such  as  NFA 
compliance  rule  2-6,  should  t>e  adequate  to  address 
the  regulatory  concerns  applicable  to  both  option 
and  futures  customer  discretionary  accounts.  See  58 
FR  30701,  30702. 

•<Sae  57  FR  58976,  58977  (December  14,  1992) 
(such  records  must  however  be  maintained  by  the 
FCM  for  review  as  part  of  the  routine  audit  process); 
seegenetally  56  FR  43694  (September  4.  1991). 

'!  56  FR  43694  (September  4,  1991).  The 
Commission  also  revised  rule  33.4(d)  which  bad 
required  exchanges  to  justify  expiration  dates  of 
less  tiian  10  days  before  first  notice  day  or  last 
trading  day  of  the  future,  whichever  comes  first 

>*See  46  FR  33293,  33294  (June  29, 1981). 

•^  52  FR  28980  (August  5, 1987). 


!^ 
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As  with  dM  GafmiadoiL's  pilot 


aptiona,  die  pran^Bii  fat  tnfwiigii 

antritmiw*m^.tfmttm^ttnfitff»efAity  optlOBa 

abo  haa  nroBatda^  cauttoualy.  Thm,  in 
iMuteg  tba  oaikr  lor  aay  Coniga  nwrint. 
the  Cawiwim  »a  caaaid— d;  (1)  Tlie 
availability  ol  OiHalB  infaoiBtieD 
lelavant  to  piafvaflttag  iboaaa  iadudbig, 
but  aot  HaitMl  tojliada  cenflnnatiatt 
data;  (2)tha  aiiaii^iiwnH  in  place  far 
aaaioing  that  aala«  pnetioB  dmaaa  dp 
BOt  occur,  (3)  the  anangamaati  far  U.S. 
caatoaMra  to  laiWaB  yiavnoaa;  and  (4) 
the  lafulalary  aantioniaent  in  vAic^ 
Mdi  optlana  a»  tiaded.  I* 

Ib  paitknkr,  tiw  QanmiMian  placed 
great  stiaaa  iwitieHy  cai  its  diility  to 
uMaui  nmnHoov  mm  me  waeigii 
exchsng' with  lattMCt  to  ttamiBctiaBS 
euiied  into  oa  di  rt  aMBhawge  on  behalf 
of  U.S.  ciiataiiMrsi>*  Am  staled  in  the 
final  lulaer* 

bioBtetow 


Itfaat 


oooHBoditaf 
•Ustoitaara 


i««badiMHii« 
^prafriats  infoniMnan  with  the 
ConnniMiaB  *  *  *  f^^  ComniMlaD  his 
dstamdasd  to  msksltlw  iamsnes  (rf  a 
GonnniMiDD  ordir  aj  praraquisite  to  the 
lawflil  afhr  and  lak  of  audi  prodncta. 


Since  1967  fcreign  option  sales  to 
U.S.  custooMBS  l^ve  been  permitted 
under  die  Commission's  pert  30  rules. 
Sudb  salaa  have  oixuned  without  the 
type  of  salas  sbus^  that  historically  had 
been  essociated  «iith  commodity  option 
acdvttiaa.  Cnrtrihiiting  to  this  success 
has  been  the  reqfDlramsnt  that  foreign 
optiooa  be  s(M  taiU.S.  customers  l^ 
foturss  mmmiseian  merdiants  (which 
ensures  among  other  thinn  the 
adequacy  of  ftnn  ^^tal,  fitnaes  of 
perBoimel  and  proper  supervisian  of 
false  practioee):  tlM  Cflounisaion's  Part 
30  nuts,  which  seek  to  enaure  that 
foreign  finna  directly  solidting  U.S. 

niatwtif  fcw  tnr^^m  produCtS  STB 

atherwiae  regnlatad  as  to  their  sales 
{oacttoee:  3' ^kd  the  undertaking  by  the 
Netional  Futures  Association  (N^A)  to 
audit  the  fonign  fptions  sales  practices 
of  domaatic  fiimslmariceting  foreign 
qptions  to  domes^c  customers.^  In 


■•  Sw  a^^  S3  FR  28#M  Only  SS.  ISeS). 
••SaaSS  FR  2SSae.  fasSS  (AngiMt  S.  1SS7). 

"  IB  larlawsBf  tba  w^nA^n^uttoty  pragnm  far 
I  of  nila  30.10^  tbaCanmiMioa'*  itaff 


llB 
BPntSS 


tindis 


aaa 


JUffMUcUOD. 

at  a  coadilioo  of 
iwaiial  to  faava  apaciflc 


NTA  aad  Iha  JX—a  atrhinaai  partidpata  to  a 
Joint  Aadll  PkB  (Flanl  to  ladooa  tba  dapiicatton  of 
audit  and  Bnaadal  aalvaUlaaoa  Koric  apoidi 

I  aowld  oocarHrith  mpact  to  FCMa  which 
I  af  mora  than  ana  wthanga.  TIm  plan 
I  pcimarf  audit  and  financial  nirraiUaaoa 


particular,  underdie  current  legokloTy 
scheme,  fi^ms  tngsflffi^  in  the  oSr  er^ 
sale  of  fonigps  conmodity  optiona  (and 
futures)  to  UJS.  cuatoman  most  either 
be  a  fVaBiiriasioB  registrant  or  a  ^"**g" 
fimi  which  haa  ipiaUfied  to  sell  fotaimi 
products  in  die  UUted  States  uadar  tte 
Cnmrnissinn's  Fsrt  30  rolea  based  on 


luiiadictiflD'aliosBaiiig  and  i 
jBtpdreinanta  and  subject  tpceftsjn 
other  cMiditiana  to  assure  d>B 
availabiUtyof  the^iras'  raoordaaBd  fts 
fntmn^fpi«»%-»«r'jMiifcM«ia5lm  jmlsiHi  Hon 

under  the  CEA  and  U.S.  kw  otherwiaa. 

hi  dw  case  of  NFA.  NPA  audita 
gsnecally  include  tibe  review  and 
analysis  of  a  mamher  finn's  trading 
rtooffdSi  salsa  malHiala  andrascdoas 
(sake  piacticaa  oompUance  audits),  and 
for  FCMs  and  independent  IBs, 
accounthig  procedures,  financial 
statements  snd  records  (financial 
audits).  NFA's  audit  pmgrams  are 
deaigned  so  that  the  auditors  must 
perform  a  certain  amount  of  work  at  the 
member  firm's  office,  lestiiig  records 
and  resolving  any  disarependes.  While 
all  NFA  membeis  are  subject  to  audit, 
decisions  concerning  whether  to  audit  a 
particular  firm  are  based  «i  a  numbw  of 
factors,  inrfiirfing  NFA's  Toview  of 
financial  statements,  monitoring  of 
media  advertising,  receipt  of  customer 
complaints,  knowledgB  (rfthe  past 
history  of  the  firm  and  its  pilncipala,  the 
time  dapeed  since  the  previous  NFA 
audit,  potential  efbcts  of  market 
movements  and  refatrals  outside  of 
NFA. 

NFA  compliance  audits  have  two 
major  objectives:  to  determine  whether 
the  firm  is  mnintnining  ncords  in 
accordance  with  NFA  rules  and 
applicable  Commission  regulations,  and 


laapoaaifaUity  far  aadi  FCM.  fridch  ia  a 
mora  than  ona  of  tha  SRCta,  to  ooa  of  dia  Plan 
partidpanta.  Ttaa  SRO  aridch  haa  tfaa  prtanaiy 
laaponaihUtty  ia  known  aa  that  FOyra  DSRa  NFA 
iaAaDSROfai 


I  far  an  FCMa  «rhich  an  not 
of  any  commodity  aacMOSi  and  tiMrafara.  do  not 
havo  an  axchanfi  SRO  and.  to  aoma  caaaa,  NF A  hy 
■paammt  ia  tha  DSRO  far  cartato  anbanga 
niMnbar  ilmia.  HP  A  alao  ia  tha  OSRO  laaponalMa 
far  curvaillanGa  ovar  tha  financial  laporttog  and 
rarnrdkaaping  by  all  niaintwr  CPOa,  and 
indapandnt  introducing  brak«8  (IBa),  as  well  a* 
goaiantaad  Oa  whoaa  guaraniaaing  FCMa  haw  NFA 
aa  tha  DSaa  NFA  alao  it  dH^gad  wfth  auditing  far 
•alaa  practioa  oompbanoa  all  afBbw  Da,  CTAa 
and  CTOi.  and  facniGb  ofBcaa  of  FCMa  far  arfaich 
hff A  U  OSRO.  aa  wdl  aa  all  fatuiaa  mlaa  pmcUcat 
oomplianoa  not  oooixactad  to  anotiiar  SRO. 

To  data.  NFA  haa  nndHtakan.  to  oonjunctloa 
with  qtadflc  Coramiaaion  oadara  und«  cula  Sasfa), 
to  conduct  aalaa  pnctica  oomplianna  anditiBg  of 
ngiitianta  miritatiBg  paiticnlar  faraign  commodity 
optiona  undar  mlawnt  anan^wnwiti  with  auch 
tbma*  DSRO.  Ttaarafara.  any  laviaiaaa  to 
CommiMiaB  rula  30.3  would  ha  ptamiaad  on  tha 
irTTJrtfnff  of  an  andit  paoBwn  to  aiaura  atBHal 
■alaa  practioa  ''«t^p***'W*  ***  t**  fc—tyi  t^mnwmtiAHy 
option  trantacttont  Soe  alm>  n.  21. 


to  ascertain  thai  the  firm  is  being 
operated  in  a  profassionsl  manner  and 
that  customers  are  protected  against 
unscnmuloua  activities.  inHuHing 
frauduMBt  or  hi|^-prsssure  sales 
practioee.  Ine  oonpliance  program 
sperlflrally  exsmfaiee  the  firm's 
practioaa  in  sdidting  accounta  and 
audits  could  review,  sBioDg  other 
thiqgK  records  of  customsrs'  orden; 
custoaaer  confirmations  and  other 
account  slataiiienta;  records  reguding 
handling  of  dlscgstioBary  acoeonta; 
disclosure  documents,  advertiaing  and 
other  ittomotional  BMterial;  records  of 
customer  complaints;  and  records 
relative  to  the  intanal  supervisioa  of 
account  executives,  order  handling  or 
sales  psrsooneL^ 

The  Commission  believee  that  ite 
eaqwrience  since  1987  with  foreign 
opitions  justifies  a  reexamination  of  the 
neoeed^  of  requirin  a  qiedfic  opticm 
authorization  order  for  each  options 
contract  ofiered  and  aoUi  in  the  United 
States,  that  is,  the  continuing  need  for 
difisrentiel  treetment  of  the  ofitar  or  sale 
of  foreign  fotures  and  foreign  options  in 
the  United  States.  Just  as  t^ 
Commission's  domestic  exchange- 
traded  option  program  has  evolved  on 
the  besis  of  accumulated  operational 
experience,  the  Commission  believes 
that  a  similar  meesured  evolution,  based 
on  e^qierience,  is  warranted  with  respect 
to  foreign  commodiw  options. 

However,  as  noted  sbove,  the 
Commission  believes  that  its  existing 
regulatory  scheme  governing  domestic 
leistered  firms  vtiddi  deel  direcdy 
with  the  public  in  conjunction  with  the 
sales  practice  program  of  the  NFA— all 
subject  to  Commission  oversight — 
should  provide  adequate  sales  practice 
protections  for  custoiiMrs  w^io  would 
engage  in  foreign  options  transections  ' 
throu^  registered  FCMs.  In  this 
connection,  prior  to  adopting  any  final    . 
rulea  in  this  regard,  the  Commission 
vrould  need  to  be  assured  that 
arrangements  exist  through  NFA  or 
otherwise  to  ensure  that  sales  practice 
compliance  audits  of  registrants  offering 
foreigD  commodity  options  will  be 
undertaken,  thereby  ensuring  complete 
sales  practice  conmliance  audit 
coverage  of  firms  (which  heretofore  has 
been  mandated  on  a  product-specific 
basis  undermle  30.3  orders). 

Similarly!  the  Commisslen's  rule 
30.10  orders  pennitting  foreign  firms  to 
directiy  solicit  U.S.  persons  for  foreign 
producto  address  options  and  futures 
salea  practioa  arncama.  In  addition,  the 
Commission  notes  that  existing  30.10 
orders  have  been  accompanied  by 
information-sharing  arrangements 


*>Saa  Commiaiiao  rala  S3.4(c):  aat  ako  n.  22. 


which  assure  Commission  access  to 
relevant  information  of  the  type  which 
previously  may  not  have  be«i 
available.^^  The  Commission  further 
recognizes  that  ite  Utility  to  obtain 
information  to  ccmfirm  the  existence  of 
transactions  executed  on  foreign 
exchanges  ^  has  been  materially 
enhanced  by  the  numerous  inforraation- 
sharing  memoranda  of  imderstanding 
and  cooperative  arrangements  that  have 
been  entered  with  foreign 
jurisdictions.'* 

Nor  would  elimination  of  the 
authorization  requirement  negatively 
affsct  the  access  of  U.S.  customers  to 
existing  customer  complaint 
procedures,  either  imder  existing  rule 
30.10  orders  for  customers  directly 
solicited  by  foreign  firms  or  imder 
NFA's  arbitration  rules  governing 
disputes  with  a  foreign  party. 

Customers  solicited  by  foreign  firms 
operating  under  a  rule  30.10  order  will, 
pursuant  to  the  express  terms  of  such 
orders,  have  access  to  arbitration 
procedures  both  abroad  and  through 
NFA.  Customen  transacting  through  a 
domestic  firm  will  have  the  option  of 
electing  NFA  aibitration  procedures. 
NFA  ndes  governing  aibitration  of 
disputes  involving  foreign  parties 
provide  that  disputes  involving  a 
foreign  party  may.  in  the  discretion  of 
NFA.  be  arbitrated  if  the  parties  agree  to 
such  arbitration  (see  NFA  foreign 
aibitration  rule  sec.  2(a)(1)).  Demands 
for  aibitration  will  be  rejected,  however, 
if  the  claim  arises  immarily  out  of 
deUvery,  clearance,  settlement  or  floor 
practices  of  a  foreign  exchange  unless 
the  foreign  jurisdiction  has  no  program 
for  the  resolution  of  disputes,  in  which 
case  NFA  will  hear  such  claiios.  The 
rule  30.10  order  peimite  the  30.10  fiim 
to  require  a  customer  to  consent  to  use 
a  for^gn  regulator's  nim-binding 
mediation  or  conciliation  service  priw 
to  initiating  antff'A  aibitration  ( 


MSigaifiomdy.  to  dMa.  tha  ConmiiMion  baa  not 
bad  occMion  to  raquaat  any  infatmation  undar  any 


infainHtian  Aaring  anaagmam  to  oonnactian 
with  tha  araroful  of  a  paiticttlar  aacfaanga  fafvign 
option  pndncL 

s  to  axplaining  its  dadaton  to  aaspand  tha  offer 
and  mla  of  fcfoign  oommodity  optiona  to  tha 
Unltad  Stataa,  tha  CommiMian  Mtod  to  1S77, 
among  odiar  tfainga,  that 

Tha  Cammiition's  tovoitigaton  and  auditof* 
hava  alao  anoooatarod  graat  difBcuhy  to  thair 
attaoqita  to  varify  tha  datalla  of  option  tnaaactiona 
puipartadly  eibctad  for  Amaricana  on  faceign 
aschangaa. 

Saa43  FR 16153. 16155  tApril  17. 1«77). 

a*Por  exampla,  tudi  lagulatoiy  and  anfarcMuant 
MOUt  and  cot^wrative  airangemanta  hava  bean 
antared  into  with  authoritiaa  to  Anibalia. 
AfgMitina.  BndL  Canada.  Flanoa,  Hoog  ICong.  Italy. 
Japan,  Mexico,  tbt  Natbarlands,  Stogapora,  Spato, 
Taiwan,  and  tha  Unitad  Kingdom. 


(See  NFA  Arbitration  Policy  Stetement 
(March  1, 1989)). 

Thus,  whether  solicited  by 
Commission  registrants  or  foreign  firms 
operating  imder  rule  30.10,  the 
Commission  believes  that  die  systems  in 
place  to  address  sales  practice  abuses 
and  information  sharing  warrant 
reexamination  of  existing  procedures. 

Finally,  the  Commission  notes  that 
FCMs  which  are  not  members  of  foreign 
exchanges  should  assure  themselves 
that  there  are  no  statutory  or  regulatory 
impediments  on  their  ability  to  obtain 
information  from  foreign  exchange- 
members  firms  necessary  to  enable  such 
FCMs  to  comply  with  the  CEA  and 
regulations  thereunder  relative  to 
confirming  the  execution  of  foreign 
option  transactions. 

In  conclusion,  the  Commission 
believes  that  the  differential  treatment 
of  foreign  options  no  longer  is  justified. 
Indeed,  to  the  extent  that  such 
diSerential  treatment  continues  imder 
circumstances  when  such  treatment  is 
not  warranted  based  on  existing 
economic  and/or  regulatory  concerns,  it 
risks  conveying  to  tradere  the  incorrect 
impression  that  the  Commission  can 
provide  a  greater  level  of  protection 
with  respect  to  foreign  options  than 
with  respect  to  foreign  futures. 
Moreover,  as  domestic  exchanges 
increasingly  seek  to  link  their  exchanges 
electronically  with  other  exchanges 
worldwide,  the  presence  of  an 
authorization  process  for  commodity 
options  raises,  under  the  current 
circumstances,  an  unnecessary  obstacle 
that  could  competitively  disadvantage 
domestic  exchanges. 

Proposal 

The  Commission  is  therefore 
proposing  to  eliminate  rule  30.3'8 
leqtiirement  that  no  foreign  option  may 
be  offored  or  sold  in  the  United  Stetes 
tmtil  the  Commission,  by  order, 
authorizes  such  foreign  commodity 
option  to  be  offered  or  sold  in  the 
United  Stetes. 

The  Commission  notes  that  the 
proposed  elimination  of  the  specific 
authorization  requirement  in  rule 
30.3(a)  will  not  afiisct  the  existing 
product  restrictions  appUcable  to 
options  on  futures  contracte  based  on 
stock  index  producte  (i.e.,  the 
underlying  stock  index  fotures  must  be 
the  subject  of  a  no-action  lettm  issued 
by  the  CFTC's  Office  of  the  General 
Counsel)  and  foreign  government  debt 
(i.e..  the  debt  product  must  be 
designated  by  the  SEC  as  an  exempted 
security  under  SEC  nde  ISa-a) 
contained  in  section  2(a)(l)(B)(v)  of  the 
CEA. 


Accordingly,  the  Commission  invites 
comment  from  interested  parties  on  ite 
proposal.  Moreover,  the  Commission 
specifically  invites  the  contract  maricets 
to  indicate  any  other  areas  in  which  the 
designation  requirements  for  options 
and  futures  generally  could  be  further 
harmonized. 

Other  Matters 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq..  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  Commission  has 
previously  determined  that  FCMs 
should  be  excluded  from  the  definition 
of  "small  entity"  based  upon  the 
fiduciary  nature  of  the  FCM/customer 
relationships  as  well  as  the  feet  that 
FCMs  must  meet  miniTnnTn  financial 
requirements.  47  FR  18618, 18619 
(April  30. 1982).  The  Commission 
similarly  determined  that  CPOs  are  not 
small  entities  for  purposes  of  the  RFA. 
47  FR  18618, 18620  (April  30, 1982). 
With  respect  to  CTAs  and  IBs,  the 
Commission  has  stated  that  it  would 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  affected  CTAs  would  be 
considered  to  be  small  entities  and,  if 
so,  the  economic  impact  on  them  of  any 
rule.  47  FR  18618, 18620  (April  30, 
1982)  (CTAs);  48  FR  35248,  35276 
(August  3, 1983)  (IBs). 

The  proposed  amendment  of  rule  30.3 
is  intended  to  fecilitete  the  abiUty  of 
Commission  registrants  or  exempted 
firms  to  provide  customers  with  access 
to  desired  products  by  eliminating  a 
current  product-by-product 
authorization  requirement,  thus 
providing  easier  access  to  a  greater 
nimiber  of  persons. 

Accordingly,  the  Chairman,  on  behalf 
of  the  Commission,  hereby  certifies, 
pursuant  to  5  U.S.C.  605(b),  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities. 

Paperwork  Reduction  Act 

The  PaperworiiL  Reduction  Act  of  1980 
(Act),  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  Act.  The 
Commission  has  determined  that  the 
proposed  amendment  does  not  have  any 
paperworic  burden. 

Persons  wishing  to  comment  on  the 
Commission's  determination  on  the 
paperwork  biuden  concerning  this 
proposed  rule  should  contact  Jeff  Hill, 
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OIBos  of  MwiagntioTit  and  Budget,  room 
3228.  NBOB.  Wa^iington.  ac  20503. 
(202)  3W-7340.  Ooptes  of  the 
ininnnetioo  collection  rohmiwion  to. 
GMB  are  availd>le  from  Joe  Miidc.  CFTC 
Oeaianee  Qgoari  Tlaee  Lafayette 
»1< 


115S21stjStieet.N.W., 
Wuhington.  D.C  20581;  telefdiane 
(202)418-6170. 

List  ef  Sobtacls  in  17  CFR  Pert  30 

CoBimodlty  futviBs. 

In  ccHuidentioe  of  the  fivegoing.  and 
pursuant  to  the  ai^thoiity  contained  in 
the  Connnodity  Ryrhanga  Act  and.  in 
particular,  sections  2(aXl)(A),  4. 4c  and 
8a  of  the  CoouDodity  Exchange  Act,  7 
U.S.C  2. 6.  ec  and  12a,  the  Commission 
henby  propoees  tb  amend  pert  30  of 
chapter  I  of  title  Iff  (rfdie  Code  of 
Federal  RegiileHXie  as  CdUowb: 

PART  3fr-F0RCiQN  FtmiflES  AND 
FORSQN  OPTIONS  TRAIMACnONS 

1.  Hie  authoritr  citation  for  part  30 
oontinues  to  tBadtas  follows: 


AaftHltjr:  Sws.  ^(aXlXA).  4. 4c  and  8a  of 
the  Commodity  Rxfjiangn  Act.  7  XJSC  2,  B, 
6c  aid  12a. 

2.  Section  30.3  Is  propoaed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  foUmrs: 


1304   ProMbllad 

(a)  It  shall  be  u^iwful  far  any  person 
to  engage  in  the  offer  and  sale  of  aay 
foreign  futures  oiittact  or  foreign 
options  transactiqvfar  or  on  bd^alf  of  a 
foreign  futures  or^ionign  options  . 
customer,  except  }n  accordance  with  the 
provisions  of  this  pert  Provided,  that, 
with  the  exoeptio^  of  the  disclosure  and 
antifraud  provisions  set  forth  in  §§  30.6 
and  30.9  of  thia  pftrt,  the  provisirais  of 
this  pert  shall  not  apply  to  transactions 
executed  on  a  foreign  board  of  trade^ 
and  carried  for  oi!  on  behalf  of  a 
customer  at  a  designated  ccmtract 
market,  subjeirt  tq  an  agreement  with 
and  rules  of  a  contract  market  which 
pennit  positions  in  a  commodity 
interest  which  heve  been  established  on 
one  market  to  be  liquidated  on  another 
market.  i 

*       •       •       f       • 

Issued  in  WashiiMon,  D.C  on  December  5, 
1995  by  the  Conunission. 
)«anA.WaUi, 

Semtary  of  the  Commission. 
[FR  Doc.  95-30046  Filed  12-6-95;  8:45  am] 
oooe  •isi-aM' 


DEPARTMENT  OP  BieRGY 
Fedaiai  Energy  Rogiilalefy 

IBCFRClMplwl 

Qae  Plaellno  FaelMlaa  and  Sorvicoa  on 
Iha  Onlir  ContfnanM  8tMlf-~laauaa 
Ralalad  to  lh#  Coininlaalon  a 
JufMtetton  Under  iha  Natural  Qaa  Act 
and  ttw  Oirtar  Contlnantal  Shelf  Landa 
Act 

November  29, 1995. 

AQENCV:  Federal  Energy  Regulatory 

Ctanmission,  DOE. 

ACTION:  Proposed  rale;  notice  of  inijoiry. 

SUMMARY:  The  Federal  Energy     '^^ 
Regulatory  Commission  is  initiating  an 
inquiry  into  the  Commission's  policy 
respecting  the  application  of  its 
jurisdiction  under  the  Natural  Gas  Act 
and  Ae  Outer  Continental  Shrif  Lands 
Act  over  natural  gas  facilities  and 
services  on  the  Outer  Continental  Shelf 
(OCS).  The  notice  of  inquiry  is  intended 
to  receive  information  respecting  the 
structure  and  operation  of  natui^  gas. 
gathering  and  transportation  on  the  OCS 
and  the  effects  of  the  Commission's 
current  policy.  The  notice  of  inquiry 
solicits  comments  on  the  legal  and    ' 
policy  issues  to  be  consideied,  in  eidnr 
maintaining  or  departing  from  the 
Commissicm's  present  policy,  the 
operational  considerations  pertaining  to 
OCS  exploration  and  development 
activities,  and  pipeline  systems  that  the 
Conunissian  should  take  into  accoimt  in 
its  review  of  its  current  pcdicy.  The 
notice  of  inquiry  invites  all  interested 
persons  to  participate  in  the  inquiry  and 
to  submit  answers  to  several  specific 
questions. 

DATES:  Written  comments  muM  be 
received  on  or  before  January  12. 1996; 
an  original  and  14  copies  should  be 
filed.  ^V  ; 

ADDRESSES:  AQ  conUnents  shonld  refer 
to  Docket  No.  RM96-5-000  andshould 
be  addressed  to:  OfBce  of  the  Secretmy. 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N£..  Washington,  DC 
20426. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Robert  Wolfe,  OfBce  of  the  General 
Counsel,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  208-2098. 

SUPPLEMENTARY  INFORMATION: 

1.  IntroductioB. 

The  Federal  Energy  Regulatory 
Commissi(»  is  initiating  an  inquiry  into 
the  Commission's  policy  respecting  the 
application  of  its  jurisdiction  under  the 


Natural  Gas  Act  (NGA)  and  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA) 
over  natural  gas  facilities  and  services 
on  the  Outer  Continental  ^If  (OCS). 

The  Commiaaion  is  initiating  this 
Notice  of  Imniiry  (NC^  to  examine  the 
structure  and  operation  of  natural  gas 
gathering  and  transportation  on  the  OCS 
and  the  effects  of  tba  Qmunission's 
currant  policy.  The  NQI  will  also  seek 
information  on  the  legal  and  policy 
issues  to  be  considered,  in  aiUier 
maintaining  or  departing  from  the 
Conunisaion's  preaent  policy,  the 
opentioaal  considerations  pntaining  to 
OCS  exploration  and  development 
activities,  and  pipeline  systems  that  the 
Qmunissian  should  take  into  account  in 
its  review  of  its  currant  policy. 

ILBeck^NNind 

The  Commiaaion's  current  policy 
respecting  the  jurisdictional  status  of 
gas  pipelhies  and  services  on  the  OCS 
presents  a  number  of  issues  concerning 
the  status,  sc<^.  and  effects  of  the 
Commission's  regulation  of  gathering 
and  transpcntation  on  the  OCS.  The 
Commission  has  determined  that  it 
should  undertake  a  review  of  theae:- 
issiies. 

Increases  in  successful  ofhhore 
exploration  and  development  activities, 
particularly  in  the  Gulf  of  Mexico,  have 
heightened  the  significance  of  these 
jiurfadlctional  issues.  Recently,  several 
companies  have  eithw  filed  requests  for, 
or  have  indicated  their  intent  to  request, 
exempt  gathering  status  for  offshore 
pipeline  sjrstema  that  each  is  eager  to 
construct  to  bring  gas  onshore  from 
significant  newly  ^feveloped  deep  water 
reserves  in  the  Gulf.  Then  are  afao 
pending  requests  for  declaratory  orden 
concerning  existing  certificated  ofbhore 
systems. 

There  are  18  existing  interstate 
pipelines  oa  the  Outer  Continental  Shelf 
(OCS)  in  the  Gulf  of  Mexico  that  are 
preaently  sul^ect  to  the  Commission's 
regulation  under  the  NGA.  There  are 
also  niunerous  facilities  that  are  not 
under  NGA  jurisdiction.  These  are 
principally  producer-owned  facilities.  It 
is  noteworthy  that  an  estimated  27%  of 
the  lower  48  State's  total  dry  gas 
productiim  comes  from  the  Gulf  of 
Mexico  OCS.i 

The  various  OCS  pipeline  system 
proposals  and  Sea  Robin  Pipeline 
Company's  request  for  rehearing  of  the 
Commission's  June  16, 1995  order  in 
Docket  No.  CP95>168-000  ^  have 
prompted  reexamination  of  the 


*  See,  Satural  G<u  Productk>n  fi>r  the  Lower  48 
States  1962  through  1993,  Energy  Information 
AgMicy,  March  1993. 

'  71  FERC 1  61,351  (1995). 


Commission's  approach  to  regulating 
OCS  facilities.  Givn  the  continuing 
impoctanoe  of  the  OCS  as  a  source  of 
natural  gas,  a  principal  aim  of  the 
Commission  is  to  dvrolop  regulatory 
policies  that  do  not  impede  or  distort 
developmental  ectivities  on  the  OCS. 

m-TkeStaMsfy] 


A.  The  Natural  Gas  Act  (NGA) 

The  bssic  purpose  of  Congress  in 
enacting  the  NGA  was  to  "occupy  the 
field"  *  of  the  regulation  of  natural  gas 
moving  in  interstate  commerce  by  the 
primary  grant  of  jurisdiction  to  the 
Commisrion  over  those  aspects  of  such 
regulation  over  which  the  states  may  not 
act.^  To  that  end,  Congress  meant  to 
create  a  comprehensive  regulatcny 
scheme  of  dual  state  and  federal 
authority.'  Section  1(b)  of  the  NGA 
embodies  the  primary  grant  of 
jurisdiction  to  the  Conunission.  At  the 
same  time,  section  1(b)  exempts  from 
the  Act's  coverage  "the  production  or 
gathering  Of  natural  gas."  Thus,  section 
1(b)  first  grants  to  the  Commisfion 
broad  plenary  authority  to  regulate  the 
business  of  transporting  and  of 
wholesaling  natural  gas  moving  in 
intnstate  commerce.  Secondly,  secticHi 
1(b).  by  operation  of  the  "production 
and  gathering"  exemption,  removes 
from  that  plenary  grant  of  federal 
jurisdiction  those  a^Mcts  of  natural  gas 
regulati<m  which  are  die  piapar  sul^ect 
of  state  regulation.* 

B.  The  Outer  Continental  Sh^  Lands 
Act  (OCSLA) 

Additional  souioea  of  regulatoiy 
authority  over  OCS  pipeline  tadlitiea 
and  ectivities  are  aecttons  5(e).  and 
5(0(1).  of  the  OCSLA.'  GeneraUy. 
sections  5(e)  and  5(0(1)  of  the  OCSLA 
give  the  Commission  certain 
responsibilities  and  authoritationa  to 
ensure  diat  natural  gas  pipdines  on  the 
OCS  tranqiort  for  non-owner  ahi^iere 
in  a  nondiacriminatoiy  Tn»nn«r  mid 
opasate  in  aooacdanoa  with  certain 

f-nmpaHrtim  pTJOripW 

Section  5(e)  (rf  the  OCSLA  reqiures 
pipdinee  to  transport  natural  gas 
prodnoed  from  the  OCS  "without 
discriniination"  and  in  such 
"{Hoportionato  amounts"  as  the 
Conunission,  in  consultation  with  the 
Secratery  of  Energy,  determines  to  be 


*  Sw  Schartdwind  V.  ANR  P^mUm  Ca.  4as  U.& 

293. 310-311  (isaa). 

«lDtanlata  Nttutal  GMCa  *.  PPC,  331  U.S.  aas 
(ie47). 

•PPC  T.  Louidua  Pmnr  a  Light  Co..  488  U& 
821  (1S72). 

•  San,  s^..  Phillip*  PairalMiin  Cb.  T.  WtoooiMin. 
347  VS.  872. 682-84  (1984):  IntmMa  Natnnl  Gas 
Ca  V.  FPC  lupra  at  ese. 

'43  U.SC.S  1334(a),  ((KU 


reasonable.  In  addition,  section  5(0(1)  of 
the  OCSLA  requires  pipelines 
transporting  gas  on  or  across  die  OCS  to 
adhere  to  certain  "competitive 
principles".  These  "competitive 
prindples"  include  a  requirement  that 
the  pipeline  must  provide  "open  and 
nondiscriminatory  access  to  both  owner 
and  nonowner  shippers." 

The  applicability  of  the  provisions  of 
sections  5(e)  and  5(0(1)  is  not  restricted 
to  interstate  pipelines  that  are  subject  to 
the  (Commission's  NGA  jurisdiction.  The 
only  pipelines  that  may  be  exempt  from 
the  Ciommission's  authority  under  the 
(XSLA  are  certain  "feeder  lines," 
which  are  defined  in  section  5(0(2)  of 
the  OCSLA  *  as  a  pipeline  that  feeds  into 
a  facility  where  oil  and  gas  are  "first 
collected"  or  a  facility  where  oil  and  gas  . 
are  "first  separated,  dehydrated,  or 
otherwise  processed."  These  "feeder 
lines"  may  only  be  exempted  from  the 
requirements  of  the  OCSLA  by  order  of 
the  Ckmunission. 

IV.  TIm  Cowimiaaion's  Current  Policy 

In  1989,  in  response  to  the  court's 
decision  in  EP  Operating  v.  FERC  (EP 
Operating),^  which  reversed  a 
Ck>mmis6ion  determination  that  a  51- 
mile  long.  16-rnch  diameter  OC^S 
pipeline  was  a  jusisdictional 
transportation  facility,  the  (Dommission 
set  upon  a  review  of  its  "gathering 
polic^."  The  purpose  of  d^t  review  was 
to  aaaeas  the  impact  of  EP  Operating  as 
well  as  the  continuing  viability  and 
relevaiK»  of  the  "primary  function"  test, 
whidi  at  that  time  was  the 
(Commission's  preferred  methodology 
for  determining  the  jurisdictional  stetus 
of  gas  pipeline  facilities.*"  That  review 
culminated  in  the  Commission's 
articulatian  and  application  of  the 


•43  U.S£.S  1334(f)(2). 

•870  P.  2d  48  Onith  Or.  198^. 

>*Tha  "priinary  functioa*' iMt  was  aiticulatad  in 
Faivlaiid  ladiutriaa.  Inc.  ffannland),  23  FERC 
1 61.883  (1983).  In  Fumland  dia  CotniniMion 
aawnatatad  aavacal  phyiieai  and  gaographic  critaiia 
to  ha  indadad  in  tiia  aaatjrria  for  datannining 
wfaathar  Um  "priuMqr  iiuciiaa"  of  a  faciUty  U  dia 
tiMaportatioB  or  tlia  gathwiag  of  natural  gaa.  Thaaa 
fMftn  an:  (1)  tiia  iai^  and  diamatar  of  tha  iiaa, 
(2)  Um  axtaodon  of  tlw  fidlitjr  bayond  tha  oantial 
point  in  Ifaa  Bald.  (3)  tba  BM'a  gaographic 
oonflgimilana  (4)  tiM  hfT^ifn  of  oonmnMon  and 
prooaaaing  plania,  (S)  tfa*  locatkn  of  walla  along  all 
or  pait  of  tfaa  fadlity,  and  (8)  tba  oparating  praaauia 
of  dia  Una.  Tha  "prfanarjr  btnctiaa"  lait  has  baan 
found  bjr  tba  ConwiiaatoB  to  ba  appUcabla  to  both 
onahora  and  ofUiora  fKilitiaa.  Tba  critaria  aat  out 
in  Ponaiaod  waia  not  intandad  to  ba  all  induaiva. 
Tha  Cammiaakn  has  also  oonaidand  naa|d>ysicri 
crltaria  such  as  dia  intandad  purposa,  location,  and 
opatatkn  of  tba  fadUty,  tha  fmcal  businsas 
activity  of  tha  ownar  of  tfaa  fKility.  and  wfaathar  dia 
juriadtetional  datermination  is  consiHont  with  tha 
obiactivaa  of  tha  NGA  and  tha  Natural  Gas  Policy 
Actofl978(N(a>A). 


"modified  primary  function"  test  in 
Amerada  Hess,  et.  al.  [Amerada  Hess).^^ 

As  set  out  in  Amerada  Hess,  the 
"modified  primary  function"  test 
consists  of  the  continued  application  of 
the  "primary  function"  test,  with  a 
modification  in  its  application  in  accord 
with  EP.  Specifically,  when  applying 
the  Farmland  criteria,  the  Ck>mmission 
stated  that  it  would  consider,  especially 
for  offshore  facilities,  the  changing 
technical  and  geographic  nature  of 
exploraticm  and  production.  The  order 
explained  that  because  of  recent 
advances  in  «igineering  and  available 
technology,  o&hore  drilling  operations 
were  moving  further  offshore  and 
further  from  existing  interstate  pipeline 
intoconnections.  Accordingly,  the  order 
explained  that  a  relatively  long  pipeline 
on  the  CX^  may  be  consistent  with  a 
primary  function  of  gathering  or 
production  whereas  an  onshore  pipeline 
of  similar  length  would  not.  Therefore, 
in  applying  the  "modified  primary 
function"  test  to  CX^  pipeline  facilities 
the  Commission  stated  that  it  would 
apply,  in  effect,  a  sliding  scale  that 
would  allow  for  the  use  of  gathering 
pipelines  of  increasing  lengths  and 
diameters  in  correlation  to  the  distance 
from  shore  and  the  water  depth  of  the 
offehore  production  area. 

V.  ^Mcific  Questions  for  Response  by 
AllCommentera 

The  Ck>mmission  has  compiled  a  list 
of  questions,  set  forth  below,  that  will 
be  helpful  in  assessing  the 
Commissian's  current  policy  and 
possible  policy  alternatives.  This  list  is 
not  meant  to  be  all  inclusive.  Parties  to 
this  proceeding  are  invited  to  [nesent 
alternative  solutions  not  specifically 
referenced  in  this  notice. 

A.  OneraL 

1.  It  is  necessary  or  ^propriate  to 
continue  Hi«»itigiiiaKing  between 
gathering  and  transportation  on  the 
OCS,  or  would  it  be  better  Mther  to 
declare  diat  under  the  NGA  all  such 
facilities  are  exempt  gathering  facilities 
or  to  declare  that  undw  the  NC^  all 
such  facilities  are  jurisdictional 
transportation  facilities? 

2.  Does  the  Commission  need  to 
continue  to  regulMe  ofhhore 
transp<Htation  imder  the  NGA.  or  is 
reliance  on  the  OCSLA  sufficient  to 
protect  the  pt^lic  interest? 

3.  Is  there  a  "reguktory  gap" 
pertaining  to  rates  or  any  odMr  matter 
respecting  gas  pipeline  fadUties  <x 
services  on  the  CJCS? 

4.  What  is  the  extent  of  die 
Commission's  authority  luider  the 


II 52  FERC  181.288  (1990). 
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OCSLAn^MCtix^  niBS  for  gu  pipelina 

sanrioasf 

5.  Doaa  die  OC6LA  provide  suffidant 
lemadial  aBdiar%  te  the  Gonunkaion 

pialiibiting  disciiiniDatcvy  or  exoesfliva 

ratae?  i 

6.  Ooae  die  OCBLAprovide  the 
GammiarioB  witt  fuffident  audunity  to 

I  of  historical 


pipelines  if  thestf  pipeUiiaa  were 
dedaied  tahe«4hflfli«  fcdlities? 

7.  b  it  isasiUei  aaamattar  of  law  and 
poUcy.to  adopt  a  lii^M-hndad 
regulatofy  approfch  that  laBaacB 

<7THnpllill*f  wlMnrt^tfrfmiaatiMy  ■COSSS 

arnasar 

8.  If  such  m^r^^Mdi  ia  adopted,  is 
than  a  aaad  to  disliBguiah  hatwaan  new 
and  aidstiBg  pip^Unss  to  detennine  how 
arach  lagulattao  is  necessary?  What 
woahl  he  dm  kgil  and  policy  basis  for 
.any  sarh  dJsHwcycpT 

9.  What  BBS  th^implieations  of  a 
change  fai  OCS  gldiariag  policy  cm 
axisdi^OCS  intestate  pipaUMS  that 
may  wish  to  mt^  their  )ailadictiQiial 
stabiaoron  ssdsing.  intaiatata  pipeline- 
owned.  OCSMsmiasiaa  iMdMdes  dut 
wish  to  letain  a  Ivansadssian 
dsMificatlan  fitfidiose  fiKdlities? 

10.Howmuch.ifany,OCSBB8is  . 
processed  at  loc^ions  other  than 
onshore  or  in  shtUow  waters? 

B.  Siould  the  Commission  issue  a 
rule  und«  the  NCA  dedaring  all 
pipdfaie  fMdlitisa  on  die  OCS  to  be 
noniurisdicattaakl  gathsring  ficilides 
and  simuhanaoilBly  issue  a  rule  under 
die  OCSLA  impd^ng  terms  and 
conditians  oaOfS  fbdlfties  to  protect 
existing  shipperf  cm  existing  OCS 
int8tslalepipeli4eaar  (m  existing  OCS 
trsnsmisrion  fMJMdes? 

1.  What  would  be  the  practical  effoct 
of  these  rules?    ; 

2^  Does  the  Co^amissian  have 
suffidsat  auftoity  under  theOCSLA  to 
pn^Ut,  diaidnate  xx  ahar  rates  that  are 
ctoarly  diaoimi^atary  or  rates  that  are 
so  high  that  they  would  have  the  effect 
of  denying  Boosas  to  shippers? 

3.  What  wouM  be  the  impect  of  die 
Commission's  ceasing  to  regulate  any 
ofUiore  pipeline  rates  under  ^  "just 
and  leasonable'^  standard  of  sections  4 

and  5  of  die  NGA? 

4.  Is  here  a  te^  basis  imder  the 
OCSLA  for  the  Comnnssion  to  regulate 
generally  the  level  of  rates  for  services 
perfemied  by  OCS  pipeliiueT  •  ^•■i  '- 

5.  What  conditions  could  the 
Commission  require  under  the  NGA 
and/or  the  OCSIa  to  protect  historical 
customers  ofcutiendy  regulated  OCS 
pipelines  if  their  facilities  are  declared 
to  be  exempt  gatfurring  facilities? 


6.  Under  this  option,  diould  the 
Commission  com^dar  alknwing  all  rate 
regulation  to  end  at  anw  point  that  a 
jdpdine  and  a  (non-affiliated)  shipper 
agree?  (Tfais  qitian  would  be  aiadlar  to 
recant  pxopoaals  for  "reoomse  rates".") 

C  Should  the  Commission  issue  a 
rule  under  the  NGA  declaring  all 
pipeliiiB  facilities  on  die  COS.  to  be 
jurisdictional  transportatian  fariHtiaa. 
but  aa^  rsgidata  trmqwrtation  rates  for 

intarstate  pipdines  apd  iior  non-owner 
ahippers  on  new  facilities? 

1.  What  would  be  the  prectical  efiKt 

ofsudiarule? 

2.  Does  a  "leguktoiy  gap"  exist  cm  the 
OCS  that  would  suppoit  the  issuance  of 
svdiarale? 

3.  What  legal  support  is  there  for  the 
Conmrissian's  regulating  only  those 
pipdines  that  transport  non-owasr 

shipper  gas? 

4.  Is  there  any  need  to  regulate  the 
rates  dnuged  new  customers  that  have 
not  relied  upon  or  have  no  expectation 
ofNGAragulation? 

5.  Woold  the  proviaioBg  of  the  GSCLA 
provide  sufficient  protection  from 
undue  discrimination  to  both  historical 
and  new  customers  of  OCS  pipelines? 

6.  Under  this  option,  should  the 
Commissian  conaidar  allowing  all  rate 
regulaticm  to  and  at  any  point  that  a 
pipaUne-and  a  (non-affiliated)  shipper 
agree?  (This  option  would  be  similar  to 
iBoentproposab  for  "recourse  iates'*.i>) 

D.  Should  the  Commissioo  continue 
the  appUcation  of  the  "modified 
primary  function"  test  cm  a  case-by-case 
basis?  What  would  be  die  effects  of  this 
approach? 


VLProoadofefDri 

The  Oommiasion  invites  interested 
penons  to  submit  comments,  data, 
views,  and  other  information 
concerning  the  matters  set  out  in  this 
notice. 

To  facilitate  the  Ccmimissicm's  review 
of  the  cximments,  commenters  are 
lecjuested  to  provide  an  executive 
summary  of  their  positicm  cm  the  issues 
raised  in  the  NOl.  Commenters  are 
recpiested  to  identify  the  specific 
cnusticm  posed  by  the  NCH  that  their 
discussitm  addresses  and  to  use 
appropriate  headings.  Additionally, 
commentOTS  should  douUe  sppoe  their 
(xmiments. 

The  original  and  14  copies  of  stidi 
comments  must  be  received  by  the 
Commission  before  5:00  p.m.,  Friday, 
January  12, 1996.  Comments  should  1^ 


submitted  to  the  Office  of  the  Secretazy. 
Federal  Enmgy  Regulate^  Commisaion. 
888  First  Street.  NE..  Washingtcm  DC 
20426  end  diould  refer  to  Dodcet  No. 
RM96-<5-000. 

In  additicm,  ccmimenters  are  asked  to 
submit  their  written  nommwnts  and 
executive  summaries  cm  a  3  l/2-inc:h 
didntte  fonnatted  for  MS-DOS  based 
computers,  bi  light  of  our  diility  to 
tiandate  MS-DOS  baaed  materials,  the 
text  need  only  be  sidimitted  in  the 
fcnnaat  and  varsian  that  it  was  generated 
(i.e.  MS  WORD,  WordPerfect.  ASC  m. 
etc.)  For  Marhitnsh  users,  it  wcmld  be 
hdpfol  to  save  the  documents  in  wcsd 
processor  fotmat  and  thor  write  them  to 
files  oo  a  diskette  fonnatted  for  MS-DOS 
madiines. 

By  diiecstlon  of  dwCanunissioB. 
LeisaCaaiidl. 
Secretoiy. 

[PR  Doc  09-30062  Filed  12-8-95;  8:4S  am] 
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IX  Undar  "raoourw  ratM",  pipelina*  would  \m  hm 
to  o&r  oegodatod  ratas.  Customan  awld  cbosM 
either  negotiated  rate*  or  they  could  ctoooa  tha 
pipeline's  oo-flle,  coit-of-Mrvice  mlaa. 

'^Soen.  13aupra.  -    s^itn'.n    . 


ProdueadiiiOno  Jurtodtotton  and  Sold 
In  Anolhaf  Juriadlctlon  ^,^z^^■^ 

AOENCY:  Intenal  Revenue  Sovioe  0RS). 

Treasury. 

ACnONt  Notice  of  propoeed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
propoeed  regulatfons  govmning  the 
source  of  income  from  sales  of  naturd 
resources  or  ether  inventoiy  produced 
in  the  United  Statee  and  scud  in  a 
foreign  country  or  produced  in  a  fordgn 
country  and  sold  in  the  United  States. 
This  document  afleets  persons  who  - 
produce  naturd  rescmroes  or  other 
inventoiy  in  die  United  States  and  sell 
in  a  fcffdgn  country,  or  produce  naturd 
resources  or  other  inveirtory  in  a  fordgn 
country  and  sell  in  the  United  States. 
This  docniment  also  provides  notice  of 
a  public  hearing  on  these  proposed 
re^;ulations. 

DATES:  Written  comments  and  outlines 
of  oral  comments  to  be  presented  at  the 
public  hearing  sczheduled  for  April  10, 
1996,  at  10  a.m.  must  be  recdved  by 
Marc^  11, 1998. 

ADDRESSES:  Send  submisdons  to: 
0C:DOM:CORP:R  (INTL-0003-9S). 


room  5228,  Intemd  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  Uie 
dtemative,  submisdons  may  be  hand 
delivered  between  the  hours  of  8  am. 
and  5  p.m.  to:  CC-JX)M:CORP:R  (INTL- 
0003-95),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC.  The 
public  hearing  will  be  held  in  the  IRS 
Auditorium,  hitemd  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Anne 
Shelbume,  (202)  622-3880;  concerning 
submisdons  and  the  hearing,  Ms. 
Qiristina  Vasquez,  (202)  622-7180  (not 
toll-free  numbers). 

SUPPI^MENTARY  INFORMATION: 

Paperwork  Redncrtion  Act 

The  collection  of  infoimation 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507). 

Ccmmients  cm  the  collection  of 
information  should  be  sent  to  the  OfBce 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  Treasury, 
Office  of  Infoimaticm  and  Regulatory 
Affairs,  Washington,  DC  20503,  with 
copies  to  the  Intemd  Revenue  Service, 
Attn:  IRS  Reports  Clearance  Officer, 
T:FP,  Washington.  DC  20224.  Comments 
on  the  collection  of  information  should 
be  rBc»ived  by  February  9, 1996. 

An  agency  may  not  conduct  or 
sponsor,  and  a  perscm  is  not  required  to 
respcmd  to,  a  collecticm  of  informaticm 
unless  the  c»llec:tion  of  information 
displays  a  valid  control  number. 

"nie  collection  of  information 
requirements  are  in  proposed  §§  1.863- 
1(b)(6)  and  1.863-3(e)(2).  This 
information  is  required  by  the  IRS  to 
monitor  compliance  with  the  federd  tax 
rules  for  determining  the  source  of 
incxime  from  the  sde  of  naturd 
resources  or  other  inventory  produced 
in  the  United  States  and  sold  in  a 
foreign  ccmntry  or  produced  in  a  foreign 
country  and  add  in  the  United  States. 
The  likely  respcmdents  are  taxpayers 
%dio  prcxlucx  naturd  resources  or  other 
inventory  in  the  United  States  and  sell 
in  a  foreign  country,  or  who  produce 
naturd  resources  or  other  inventory  in 
a  foreign  country  and  sell  in  the  United 
States.  Responses  to  this  collec:tion  of 
information  are  required  to  properly 
determine  the  source  of  a  taxpayer's 
income  from  such  sdes. 

Books  or  records  relating  to  a 
collecticm  of  informaticm  must  be 


retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  intemd  revenue  law.  Generally, 
tax  retxuns  and  tax  return  infonnation 
are  confidentid,  as  required  by  26 
U.S.C.  6103. 

Estimated  total  annud  reporting 
burden:  1125  hours.  The  estimated 
annud  burden  f)er  respondent  varies 
from  1  hour  to  5  houra,  depending  on 
individud  cnrcnimstanqM,  with  an 
estimated  average  of  2.6  nours. 

Estimated  number  of  respondents: 
425. 

Estimated  annual  frequency  of 
responses:  One  time  per  year. 

Background 

These  proposed  regulations  contain 
rules  relating  to  the  source  of  income 
from  the  sde  of  certain  naturd 
resources  and  other  inventory.  These 
regulations  are  proposed  to  be  effecrtive 
for  taxable  years  beginning  30  days  after 
publication  of  find  regulations. 
However,  taxpayers  may  elect  to  apply 
these  regiilations  for  taxable  years 
beginning  after  July  11, 1995. 

Explanation  of  Provisions 

I.  Naturd  Resoiures 

A.  Current  Regulations 

Section  863  authorizes  the  Secretary 
to  promulgate  regulations  allocating  or 
apportioning  to  sources  within  or 
without  the  United  States  dl  items  of 
gross  inccmie,  expenses,  losses,  and 
deducrtions  other  than  those  items 
specified  in  sections  861(a)  and  862(a). 

Section  1.863-1  of  the  existing 
regulations  contains  rules  for 
determining  the  source  of  income 
derived  from  the  sale  of  certain  naturd 
resources.  Generally,  imder  paragraph 
(b)(1)  of  those  regulations,  income 
derived  from  the  ownership  or 
operation  of  any  farm,  mine,  oil  or  gas 
well,  other  naturd  deposit,  or  timber 
located  within  the  United  States  and 
from  the  sde  by  the  producer  of  the 
products  within  or  without  the  United 
States  ordinarily  must  be  induded  in 
gross  inccmie  from  sources  within  the 
United  States.  However,  if  a  taxpayer 
can  show  to  the  satisfaction  of  the 
District  Direc:tor  that,  due  to  pec:uUar 
conditions  of  produc:tion  and  sde  or  for 
other  reasons,  not  all  of  the  gross 
income  derived  therefrom  should  be 
allcx»ted  to  sourcss  within  the  United 
States,  the  sourc»  of  the  income 
generally  is  determined  under  the  50/50 
method  described  in  §  1.863-3(b)(2) 
Example  2.  The  regulations  do  not 
define  "peculiar  conditicms  of 
production  and  sde."  In  addition, 
§  1.863-l(b){2)  permits  the 
Commissioner  to  make  an  allcx»ticm  or 


apporticmment  that  more  clearly  reflecrts 
the  proper  source  of  a  taxpayer's 
income,  if  the  Commissioner  determines 
that  the  application  of  paragraph  (b)(1) 
does  not  result  in  the  proper  allcx:ation 
or  apportionment  of  incxime.  Similar 
rules  apply  in  the  case  of  naturd 
resources  produced  without  the  United 
States  and  sold  within  the  United 
States.  See  §  1.863-6.  Thus,  income 
from  the  sde  of  such  pnxlucts 
ordinarily  will  be  all(x:ated  entirely  to 
foreign  sounds. 

B.  Issues  Under  Current  Regulations 

The  IRS  and  Treasury  have 
reexamined  the  existing  regulations 
under  sec:tion  863  regarding  iiaturd 
resoiut:es  and  arrived  at  severd 
conclusions.  First,  certain  ambiguities 
in  existing  §  1.863-1  should  be  clarified. 
For  example,  the  regulation  does  not 
define  the  term  "peculiar  conditions  of 
produc:tion  and  sale,"  and  there  is 
virtudly  no  authoritative  guidance  as  to 
the  scope  of  that  term.  To  the  extent  that 
"peculiar  conditions  of  production  and 
sale"  is  defined  narrowly,  the  regulation 
may  lead  to  inappropriate  results  when 
determining  the  source  of  income  from 
the  sde  of  processed  natural  resources. 
For  example,  if  a  U.S.  corporation 
harvests  timber  to  manufactvire  furnitiue 
for  export,  dl  of  its  income  may  be  from 
sources  within  die  United  States. 
However,  if  another  U.S.  corporation 
purchases  cut  timber  to  manufacture 
furniture  for  export  from  the  United 
States,  one-half  of  that  taxpayer's 
income  may  be  from  sources  without 
the  United  States  under  the  50/50 
method. 

Second,  the  interaction  of  the  existing 
regulations  and  the  recentiy-issued 
consoUdated  return  regulations  may 
cause  inappropriate  scnutnng  results.  On 
July  11, 1995,  the  IRS  and  Treasury 
issued  find  regulations  imder  §  1.1502- 
13  [TD  8597  (60  FR  36671)],  treating 
members  o^a  U.S.  cx>nsolidated  group  as 
a  single  entity  for  purposes  of 
determining  the  source  of  a  taxpayer's 
income.  The  IRS  and  Treasury 
understand  that  inappropriate  results 
may  occnir  when  the  current  section  863 
regulations  are  appUed  to  certain 
consoUdated  gnnips  on  a  single  entity 
basis.  For  example,  a  U.S.  corporation 
that  is  a  member  of  a  consolidated  group 
may  extract  oil  abroad.  The  oil  is  thien 
transported  to  the  United  States  where 
it  is  refined  by  another  member  of  the 
cx)nsohdated  group.  It  is  sold  in  the 
United  States  through  other  membere  of 
the  consolidated  group.  Under  §  1.1502- 
13  of  the  consolidated  return  rules,  the 
consoUdated  group  is  treated  as  a  single 
entity,  and  the  source  of  incxime  from 
the  sale  of  oil  must  be  determined  under 
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wcdon  863.  Bec«i|M  the  ooneolidated 
group  mBam  the  4il  outiMa  the  ooontzy 
of  extMctkm.  it  miy  be  that  peculiar 
conditiope  <rf  proquction  ana  tale  exist, 
and  the  axchiriveaouiciiig  mks  ol 
peny^  (bXD  dp  not  q>ply.  Thus,  die 
taxpeyar  wottkigBMralhr  detennine  the 
somoB  of  its  inooB  te  undar  the  50/50 
method  deacribed  fai  f  1.863-3(b)(2) 
Example  2.  Undai  this  method.  SO 
peroant  of  the  oon  wHdelad  Roup's 
income  wooldbe  IJ.S.  aooree  inromw 
based  on  the  plao^  of  aala.  However,  this 
calculation  may  understate  the 
i^propiiete  amount  of  the  taaqtaver's 
fonrign  soufoe  income  becauae  the  value 


of  the  (^  as  extracted  may  r 
more  than  SOpaccant  of  the  total  value 
of  the  product  thai  is  flaalfy  sold  in  the 
United  Statee.  Th^  pieembb  to  the 
ragulations  under  §  1.1502-13  indicated 
diet  the  IRS  and  "rteasuiy  woidd 
omsider  amndina  the  leguktlaos 
under  section  863  to  addieas  these 


According,  the  IRS  and  IVeeaury  are 
iasuing  propoaed  fagulations  under 
sectloii  863  tt>  darffy  ambiguities  in  the 
«risrtngiegulati<4  and  to  address 
conosms  crsated  by  the  new  $  1.1502- 
13  regulations. 

C  Proposed  R»gaiati<ms 

Section  lJ63-l|b)  provides  special 
rulaa  for  determining  the  aouroe  of 
income  from  the  i^le  of  products 
derived  from  the  ewnersnip  or 
opseation  of  any  fi|im.mine,  oil  or  gas 
wisll.  olhar  natural  depoait.  or  timber, 
within  ^  Unitedi  States  and  the  ssle  of 
these  products  without  die  United 
States.  The  propolad  ragulations  also 
provide  qMckln^eefcr  determining 
die  aonsoeofincotae  from  the  aale  of 
prodacte  derived  from  the  ownarahip  or 
oparatiop  of  any  fi^nn,mine.  ofl  or  gas 
vrall,  other  nature)  dayosit.  or  timber* 
wiftout  die  United  Statea  and  the  sele 
of  theeeproducts  tvtdiin  the  UUted 
Stales.  Tim  a9martlanttiaal|ttle  of 
paragraph  (bXl)  vjmUim  that  the  souice 
of  ^Qse  laoB^pta  B|am  the  sale  of  such 
products  eqiittl  to  the  Cyr  market  value 
of  the  product  im^iediatefy  prior  to 
vcport  tteeBned  to  in  the  propoaed 
legulations  as  thejaBqwrt  twrmtnal)  ia  .. 
datarmiaed  according  to  where  the  ^-.-a 
farm.  mine,  oil  or  gas  well,  other  nalnial 
dapoait  or  timber  ia  located.  Separate 
ruHa  am  provide4  for  detarmining  the 
aomce  ofimy  grois  receipts  in  excess  of 
tte  fair  menet  vahie  of  me  product  at 
dw  eomort  terming  Paragrairii  (b)(2) 
providea  an  excqatian  to  the  approach 
<tf  paragraph  (I4(^  iKdievB,  prior  to 
ssmoat  dm  taiqiejlBr  aogagsa  in 
snbelantial  prodn^on  activities  in 
additim  to  actfviHaa  nlalad  to  die 
ownership  or  opatation  of  a  fann,  mine. 


oil  or  gas  well,  other  natural  deposit,  or 
timber. 

1.  Export  Terminal  Rule 

Under  the  export  terminal  rule  of 
peragraph  (b)(1),  groas  receipts  derived 
Irom  the  ownend^  or  operation  of  any 
fann.  mine,  oil  or  gas  well,  other  natural 
deposit,  or  timber,  and  sale  of  the 
products  derived  therefrom,  are 
allocated  between  sources  within  and 
without  the  IftilhMi  States  baaed  on  the 
fair  market  value  of  the  product  at  the 
expOTt  terminaL  The  export  terminal  is 
the  last  point  from  vdiioi  the  product  is 
sent  from  the  United  States  to  a  foreign 
country  or  the  last  point  from  which 
goods  are  sent  from  a  f(»eign  country  to 
the  United  States.  For  example,  if  a  US. 
corporation  extracts  <A1  in  one  foreign 
country,  sends  the  crude  oil  to  a  port  in 
a  second  foreign  country  via  pipeline, 
and  delivers  the  oil  toa  U.S.  refinery  by 
ahip,  the  eiqtort  terminal  would  be  the 
port  in  the  second  foreign  country 
wfaerrihe  crud&oil  wes  leaded  onto  the 
ship. 

Under  tlie  exp<nt  terminal  rule,  the 
soiirce  of  ocoss  receipts  equal  to  the  fair 
market  value  of  thrproduct  at  tfab 
export  terminal  is  determined  by  the 
location  of  the  farm,  mine,  wrell.  deposit, 
or  uncut  timber.  The  source  of  poaa 
receipts  in  excess  of  the  fair  ihnket 
value  of  the  product  at  the  eiqwrt 
terminal  (excess  gross  receipts)  Is 
determined  according  to  whether  the 
taxpayer  en^tges  in  sny  additional 
production  addvity  following  eoqioat  A 
ta^qpayer  vrill  be  treated  as  perfanning 
production  acdvities  in  addition  to  wb 
activities  of  awning  or  operating  a  farm, 
mine,  oil  or  gas  wdU.  otbar  natiual 
deposit,  or  ^ober  besed  on  the 
prhidplee  ^  %  1.954-3(aX4).  However, 
activities  that  prepere  die  netural 
resoxirce  itself  for  ejqMst,  faichiding 
diose  that  are  designed  to  facilitate  the 
tranqMntation  of  the  natural  reeouroe  to 
or  fram  the  esqKnt  terminal,  will  not  be 
conajdered  additional  productiim 
activities,  "nius,  $  1.863-1  Bxamph  2 
illustrates  that  liquefaction  of  niiural 
gu  wrould  not  constitute  additional 
productian  activitiea.  In  addition, 
activities  sndi  as  delimUng  and 
drtiarkinglrees,  sorting  gndba,  and 
treating  mul  staUhzing  ^  would 
(ndinarily  not  constitute  additional 
production  activities.  In  contrast,  tlie 
transfarmation  of  timber  into  furniture 
is  not  done  to  propere  the  natural 
rasouroe  itself  for  eonmrt,  end  would 
constitute  additional  production 
activity.  Production  activities  are 
defined  in  §  1.86»-l(l^3)(i). 

If  no  additional  productimi  oocun 
following  export,  peregraph  (bHl)(i) 
requires  thst  the  source  of  the  I 


gross  receipts  be  determined  according 
to  whne  the  farm,  mine,  well,  deposit, 
or  uncut  timber  is  located. 

Howrever,  under  paragraph  (b)(l)(ii),  if 
the  tajqiayer  engages  in  additional 
production  activities  after  the  export 
terminal  and  outside  the  country  of  sale, 
the  source  of  excess  gross  receipts  is 
determined  under  the  rules  of  $  1.863- 
3.  Forexmnple,  if  a  U.S.  corporation 
extracts  oilin  a  foreign  country,  refines 
the  oil  in  the  United  States,  and  sells  the 
refined  product  in  snother  foreign 
ooimtry,  the  source  of  gross  receipts  in 
excess  of  the  fair  msrket  value  of  the 
product  when  it  is  ejqxvted  from  the 
first  foreign  country  must  be  determined 
under  one  of  the  tbree  methods 
described  in  §  1.863-3  (i.e.,  die  50/50 
method  as  described  in  $  1.863-3(b)(l), 
the  IFF  method  described  in  S  1.863- 
3(b)(2).  or,  if  permitted  by  die  District 
Director,  die  books  and  records  method 
as  described  in  $  l.863-3(b)(3)). 

In  any  case  not  described  in  eitha 
paragraph  (b)(1)  (i)  at  (ti)  of  the 
pn^weed regulations,  iha  source  of  the 
excess  gross  receipts  is  determined 
according  to  the  place  of  sale  pursuant 
to  paragmph  (bMl)(iiU.  This  rule  would 
apply,  ror  example,  in  the  caae  where 
the  taxpayer  engages  in  additional 
production  activities  in  the  country  of 


Paragraph  (b)(1)  addresses  the 
concerns  of  U.S.  corporations  involved 
in  die  production  of  natural  resources 
abroad  and  the  application  of  the  new 
S  1.1S02-:13  consolidated  return 
repilations,  by  allowing  them  to  treat 
the  value  of  the  natural  resources  at  the 
point  of  eniort  as  income  from  sources 
adime  the  farm,  mine,  well,  d^torit.  or 
uncat  timber  is  located.  This  rule  has  no 
efiisct  on  the  rules  governing  foreign  oil 
and  gas  extraction  income  tmder  section 

907(cMl). 

On  November  28. 1905.  the  Tenth 
Circuit  affirmed  the  Tax  Court  decision 
in  MUMps  Petnlaum  v.  Cooun'r.  97  T.C 
30  (1901).  which  held  existing  $  1.863- 
1(b)(1)  invalid  to  the  extent  it  allocates 
income  from  the  sale  of  U.S.  natural 
raeouroes  solely  to  sources  within  the 
United  States.  miUp$  Prtra/eum  v. 
Caoun'r.  Na  94-0021  (lOdi  Or.  Nov. 
28, 1905).  The  DtS  and  Traesury  will 
consider  die  impUcations  of  this 
decision  wdien  finalizing  theee  propoeed 
regulations. 

2.  Additional  Production  Prior  to  Expatt 
Tenninal 

Paragraph  (b)(2)  provides  a  special 
rule  for  detennining  the  source  of 
income  where  a  taxpayer  pnforms 
substantial  additioiial  jHoduction 
activitiea  before  the  product  leaves  the 
exptat  terminaLUnder  paragn^  (b)(2). 
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the  aonrce  of  yroas  reoripts  equal  to  the 
fair  market  value  of  the  product  prior  to 
the  additional  production  activities  is 
based  on  the  locatimi  of  the  farm.  mine, 
well,  deposit,  or  uncut  timber.  The 
source  of  gross  receipts  in  excess  of  the 
(    fair  market  value  of  the  products  at  the 
beginning  of  the  addititmal  productian 
activities  is  determined  undisr  the  rules 
of  §1.863-3. 

3.  Other  Rules 

The  proposed  regulation  contains 
rules  for  detennining  the  fair  market 
value  of  relevant  products.  For  this 
purpose,  fair  market  value  depends  on 
all  of  the  facts  and  drciimstances  as 
they  exist  relative  to  a  party  in  any 
particular  case.  Thus,  these  rules  for 
determining  Mr  market  value  are 
consistent  with  the  foreign  oil  and  gas 
rules  contained  in  §  1.907(c)-l(b)(6).  In 
addition,  fair  market  value 
determinations  must  be  consistent  with 
prices  charged  in  sales,  if  any,  to  related 
parties  in  a  transaction  that  is  subject  to 
section  482.  F(X'  example,  if  a  member 
of  a  U.S.  ocmsolidated  group  extracts 
natural  resources  in  a  foreign  coimtry 
and  sells  the  natural  resources  to 
anothw  member  of  the  same  group  at 
the  export  terminal,  the  value  of  the 
natural  resources  determined  at  the 
export  terminal  should  be  the  price 
diarged  by  the  producing  member  to  the 
purchasing  member  for  purposes  of 
section  482. 

Under  paragraph  (b)(5),  a  taxpayer's 
gross  income  from  sources  within  or 
without  the  United  States  is  determined 
by  reducing  its  gross  receipts  from 
sources  within  or  without  the  United 
States  by  the  cost  of  goods  sold  properly 
attributdile  to  such  gross  receipts. 
Under  paragraph  (c).  a  taxpayer's 
-    taxable  income  from  U.S.  or  foreign 
sources  must  be  determined  under  the 
rules  of  §§  1.861-8  through  1.861-14T. 

Under  paragraph  (b)(6).  taxpayers 
must  fully  ejqilain  the  methodology 
used,  the  facts  describing  substantial 
additional  production  activities  (if  any), 
and  the  determination  of  fair  market 
value  in  a  statement  attached  to  the 
taxpayer's  return.  In  addition,  taxpayers 
must  provide  such  other  information  as 
is  required  by  §  1.863-3(e)(2). 

Taxpayers  may  elect  to  apply  the 
rules  of  these  regulations  for  taxable 
years  beginning  alter  July  11, 1995. 
Otherwise,  these  regiUations  are 
efiiective  for  taxable  years  beginning  30 
days  after  the  publication  of  this 
regulation  as  a  final  regulation. 


n.  Inventory  Other  Than  Natural 


A.  Cmrent  Regulations 

Section  863  authorizes  the  Secretary 
to  promulgate  regulations  allocating  or 
apportionhig  to  sources  within  or 
without  the  United  States  all  items  oX 
gross  income,  expenses,  losses,  and 
deductions  other  than  those  specified  in 
sections  861(a)  and  862(a). 

Section  1.863-3  of  the  current 
regulations  governs  the  source  of 
income  from  the  sale  of  inventory 
produced  (in  whole  or  in  part)  in  the 
United  States  and  sold  in  a  foreign 
country,  or  produced  (in  whole  or  in 
part)  in  a  foreign  country  and  sold  in  the 
United  States  (Section  863  Sales). 
Secticm  1.863-3  provides  three 
methods,  set  forth  in  the  form  of  three 
examples,  to  determine  the  source  of 
income  from  Section  863  Sales. 

§  1.861-3(b)(2)  Example  1  of  the 
current  regulations  illustrates  how  an 
independent  factory  or  production  price 
(IFF)  applies  to  determine  the  income 
attributable  to  production  (IFP  method). 
An  IFF  generally  is  established  if  a 
taxpayer  regularly  sells  pari  of  its  output 
to  wholly  independent  oistributors  in 
such  a  way  as  to  reasonably  reflect  the 
income  attributable  to  production 
activity.  If  an  IFF  exists,  taxpayers  must 
use  the  IFF  method  to  determine  the 
income  attributable  to  production 
activities  in  both  the  sale  establishing 
the  IFF  and  in  sales  of  similar  products. 
See  Phillips  Petroleum  v.  Comm'r,  97 
T.C.  30  (1991).  affd.  No.  94-9021  (lOdi 
Cir.  Nov.  28, 1995);  Rev.  Rul.  88-73 
(1988-2  C.B.  173).  Gross  receipts  in 
excess  of  the  IFF  are  attributable  to  sales 
activity.  Taxpayers  can  otherwise 
establish  an  IFF  by  showing  to  the 
satisfaction  of  the  District  Director  that 
an  IFF  exists.  Notice  89-10  (1989-1  C.B. 
631)  contains  additional  rules  regarding 
the  application  of  the  IFF  method. 
Section  1.863-3(b)(2)  Example  1  of  the 
current  regulations  does  not  provide 
explicit  guidance  as  to  how  to 
determine  the  source  of  income 
attributable  to  production  activities 
under  the  IFF  method.  However,  the 
soiuce  of  income  attributable  to  sales 
activities  is  based  generally  on  where 
tiUe  to  the  inventory  passes  to  the 
purchaser  as  defined  in  §  1.861-7(c). 

Section  1 .863-3(b)(2)  Example  2  of 
the  current  regulations  divides  a 
taxpayer's  income  from  Section  863 
Sales  equally  between  production 
activity  and  sales  activity  (50/50 
method).  The  source  of  income 
attributable  te  production  activity  is 
based  on  the  location  of  the  taxpayer's 
property.  The  portion  of  this  production 
income  attributable  to  sources  within 


the  Uitited  States  is  determined  by  a 
fraction,  the  numerator  of  which  is  the 
taxpajrer's  property  located  within  the 
United  States  used  to  produce  income 
from  Section  863  Sales,  and  the 
denominator  of  which  is  the  taxpayer's 
property  both  within  the  United  States 
and  within  a  foreign  country  used  to 
produce  income  from  Section  863  Sales. 
The  source  of  the  taxpayer's  income 
attributable  to  sales  activity  is  based  on 
where  tide  to  the  inventory  passes  to  the 
purchaser  as  defined  in  §  l.86l-7(c). 
Section  1.863-3(b)(2)  Example  3  of 
the  current  regulaticms  allows  a 
taxpayer  to  request  permission  from  the 
Di^rict  Director  to  use  the  taxpayer's 
books  and  records  to  allocate  iiicome  to 
sources  within  and  without  the  United 
States  if  those  books  reflect  more  clearly 
than  the  other  methods  the  taxable 
income  derived  from  sources  within  the 
United  States  (books  and  records 
method). 

B.  Issues  Under  Current  Regulations 

On  July  12, 1995,  tiie  IRS  and 
Treasury  issued  regulations  under 
§  1.1502-13,  treating  members  of  a 
consolidated  group  as  a  single  entity  for 
purposes  of  detennining  the  source  of  a 
taxpayer's  income.  The  IRS  and 
Treasxiry  understand  that  the  current 
section  863  regulations  may  raise 
questions  when  applied  to  certain 
consolidated  groups  on  a  single  entity 
basis.  The  preamble  to  the  r^ulations 
under  §  1.1502-13  indicated  that  the 
IRS  and  Treasury  would  reevaluate  part 
of  the  regulations  imder  section  863.  As 
part  of  this  process,  the  IRS  and 
Treasury  also  have  reexamined  the 
remainder  of  the  existing  section  863 
regulations  and  have  concluded  that 
several  additional  changes  are 
necessary. 

First,  the  existing  regulations  were 
draited  more  than  70  years  ago,  and 
have  not  been  amended  to  reflect  the  ■ 
evolution  of  business  practices.  As  a 
result,  the  regulations  have  been  the 
soiuce  of  controversies  in  recent  years. 
See  Intel  Corporation  v.  Comm'r,  100 
T.Q  39  (1993),  affd.  No.  94-70105  {9tii 
Cir.  Oct.  16, 1995);  Phillips  Petroleum  v. 
Comm'r,  97  T.C.  30  (1991),  101  T.C.  78, 
104  (1993)  ("there  have  been  no  cases 
interpreting  (the  50/50  method]  and  no 
admimstrative  pronouncements 
regarding  its  application  since  the 
regiilation  was  promulgated  in  1922 
eSccept  for  necessary  inferences  to  be 
drawn  from  Intel  *  •*   *"),  affd.  No.  94- 
9021  (10th  Oi.  Nov.  28, 1995).  to  part, 
these  controversies  may  be  due  to  the 
structure  of  the  current  regulations, 
which  do  not  contain  of)erative  rules  to 
describe  the  methods  of  allocating  and 
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apportioning  income,  but  instead  raly 
oBreownplaa.       ^ 

Second.,  the  existing  legulations  ndae 
important  administyative  ooooems.  F<a 
example,  the  IFP  method  rB({uires,an 
analysis  of  each  of  tie  taxps^'s  sales 
transartinns  to  ideyfy  an  IFF.  If  me  or 
mere  IFFs  aie  so  idanti^ed.  a  second 
analysis  is  ieipUxed|of  each  of  the 
tajqtayer's  sales  transactions  to  identify 
which  transactions  are  similar  to  the  WT 
sale.  In  some  caae8,4thi8  process  may 
require  a  review  of4miutitude  of 
transactions.  The  Ov  method  may, 
therefore,  be  difBcuit  for  both  taxpayers 
and  the  goveramen^  to  aroly.  The 
existing  50/50  method  auo  presents 
administrative  conqeros.  For  example, 
the  50/50  method  olay  requite  the 
taxpayer  to  detennine  the  fair  market 
value  of  each  of  its  Sssets  at  the  end  of 
every  tax  year.  Tai^yers  have  often 
oonunented  to  the  IIS  about  the 
difficulties  of  deter^iining  the  hir 
market  value  of  theft'  assets. 

Third,  the  existing  regulations  result 
in  disparate  tzeatmciit  ^  similarly 
situated  taxpayers.  Al^iough  an  WP 
must  be  used  undercurrent  rules  if  one 
exists,  the  mandate  Applies  only  to 
taxpayers  selling  intantory  to  certain 
bidependent  distrifalitors.  Taxpayers 
selling  exclusively  a>  related  parties  are 
not  required  to  use  tie  IFF  method  since 
the  IRS  may  not  establish  an  IFP  besed 
on  such  saws.  Instead,  these  taxpayers 
use  the  50/50  method  to  source  their 
tnooDM  from  export  sales.  Hius, 
taxpayers  selling  inventory  exclusively 
to  related  parties  m^y  be  <toemed  to 
generate  isr  more  foteign  source  income 
than  taxpayers  sell^  a  portion  of  their 
inventoi^  to  independent  distributors, 
even  though  the  two  taxpayers  may 
perfonn  the  seme  functions.  Hie  IRS 
and  lYsesury  believe  diet  this  dififaring 
treatment  of  similarfy  situated  taxpayers 
is  not  justified. 

Fourai.  the  existi^  50/50  method  can 
result  in  appcrtioonient  of  income  that 
is  inconsistent  with  |he  common 
understanding  of  thit  method.  The    50/ 
50  method  is  gsnenaly  chaiactwiaed  as 
a  method  that  would  souroe  export  sales 
income  one-half  in  tbe  United  States 
and  Qoe-balf  in  a  fo^^gn  country.  For 
example,  in  1984  th$  T^eesmy 
Dapertment  stated:  jGeoHaUy,  {income 
derived  from  manufacture  and  sale  of 
property]  is  allocated  one-half  cm  the 
basis  of  the  place  of  manufacture  and 
half  on  the  besis  of  ^  place  of  sale 

Treasury  Department.  Tax       • 

Reform  for  Faimeas,  Shnplidly,  and 
Economic  Growth,  Nov.  ^^  at  364.  In 
addition.  Congress  understands  the  50/ 
50  method  to  operate  in  this  firahion.  In 
1986.  the  House.  Seaate  and  Confiirance 
Committeeeeach  stilted:  "(Iteder  the 


existing  50/50  mediodlr  half  of  such 
income  generally  is  sourced  in  the  - 
country  of  manufactiue,  and  half  of  the 
income  is  sourced  on  die  basis  of  the   ' 
place  of  sale".  House  Rep.  No.  426. 99th 
Cong.  Ist  Sess.  359  (1985);  S.  Rep.  No. 
313, 99th  Cong.  2d  Sess.  329  (1986); 
HJL  CqdI  Rep.  No.  841, 99th  Ccmg.  2d 
Sess.  0-595  (1986).  The  staff  of  the  Joint 
Coimnittee  on  Taxation  has  raited  to 
the  50/50  method  as  the  "production/ 
mariceting^lit"  and  stated  that  under 
this  method  "50  percent  of  such  income 
generally  is  attributed  to  the  place  of ' 
production*  •  *"  Staff  of  the  Joint 
Comm.  on  Taxation.  Factors  Afiiscting 
International  Competitiveness  of  the 
United  States  148  (1991). 

The  existing  regulations  may, 
however,  alkw  taxpayers  to  use  the  50/ 
50  method  to  obtain  results  that  are 
inconsistent  with  this  cnmmon 
understanding.  Under  the  existing 
regulations.  50  percent  of  the  income  is 
treeted  as  sales  income  and  sourced  on 
the  besis  of  title  passage.  The  remaining 
50  percent  is  treated  as  production 
income  and  sourced  based  on  the 
location  of  assets.  This  half  of  the 
formula  is  not  necessarily,  however, 
limited  to  production  assets.  For 
exampb,  goodwill  and  accounts 
reoeivd)les  are  counted  as  assets  in 
allocating  {Hoduction  income.  The 
inclusion  of  sales  assets  in  the  formula 
allocating  inoduction  income  results  in 
additional  income  being  allocated  to 
sales  acdvities.  The  omtribution  of  the 
sales  assets  to  sales  income  should  be 
reflected  only  in  die  50  percent  of  the 
income  that  is  allocated  to  sates  and 
sourced  under  title  passage.  Thus,  the 
production  inomne  fcnmula  should  only 
take  into  account  assets  directly 
involved  in  die  production  of  inventory. 

B.  Pmpoaed  Regalationg 

1.  Overview 

Section  1.863-3  provides  rules  for 
allocating  and  apportioning  income 
from  Section  863  Sales.  Generally. 
§  1.863-3(b)  provides  three  methods  tor 
determining  the  amount  of  gross  income 
attributable  to  production  activity  and 
the  unount  of  gross  income  attributable 
to  sales  activity.  The  souroe  of  gross 
inccmie  attributable  to  each  activity  is 
then  determined  under  the  rules  of 
paragrqA  (c).  Paragraph  (d)  provides 
rules  to  determine  the  souroe  of  taxable 
income.  Reporting  and  election  rules  are 
set  forth  undw  paragraph  (e)  of  the 
proposed  regulations.  The  proposed 
regulations  reserve  on  paragraph  (f) 
(prior  paragraph  (c)),  dealing  with 
income  partly  frvin  sources  within  a 
possession  of  the  United  States.  The  IRS 
and  T^nasury  solicit  comments  from 


taxpayers  regardingchanges  that  should 
be  made  to  new  pamgrajm  (f)  (if  any)  to 
conform  to  the  other  changes 
in     §  1.863-3. 

The  proposed  regulations  generally 
i^ply  an  aggregate  approach  in  taking 
into  account  a  taxpayer's  interest  in  a 
partnership.  The  IRS  and  Treasury 
solicit  comments  on  the  appropriate 
treetment  of  partnerships,  including 
wdiether  there  should  be  s]>ecial  rules 
for  limited  partnerships,  de  minimia 
interests  in  partnerships,  and  tiered 
partnerships. 

2.  Methods  To  Determine  Gross  Income 
Attributable  to  Production  Activity  and 
Sales  Activity 

Section  1.863-3  generally  retains  the 
three  methods  of  the  current  regulations 
for  splitting  income  between  production 
and  sales  activity,  with  several 
modifications. 

a.  50/50  Method 

"Hie  proposed  regulations  do  not 
change  the  allocation  of  half  of  the 
tajqMyer's  income  from  Section  863 
Sales  to  production  activity  and  half  to 
sales  activity.  As  described  below,  the 
propoeed  regulations  modify  and  clarify 
the  determinatitm  of  the  location  of 
assets.  In  addition,  paragraj^  (b)(1)  of 
the  proposed  regulations  makes 
the    50/50  method  the  general  rule  to 
determine  the  amount  of  income 
attributable  to  production  and  sales 
activities.  The  taxpayer,  however,  may 
elect  to  apply  the  IFF  method,  described 
in  paragraph  (b)(2).  or,  with  the  omsent 
of  the  District  CHrector,  the  books  and 
records  method,  described  in  parasraph 
(b)(3).  r— «.*- 

b.  IFF  Mediod 

By  making  the  IFF  method  elective, 
the  propoeed  regulations  significanUy 
reduce  administrative  burdens  related  to 
its  application  and  eliminate  any  bias 
against  ta^qMyers  dioosing  to  eiqwrt 
tlrouBh  independent  distributors. 

Under  the  proposed  regulations,  the 
tajqiayer  may  elect  to  apply  the  IFF 
method  if  it  is  able  to  establish  an  IFF.' 
As  in  the  current  regulations,  an  IFF  is 
fairly  established  by  actual  sales  of  the 
taxpayer  if  the  taxpayer  regulariy  sells 
part  of  its  output  to  i^olly  independent 
distributors  or  other  selling  concerns  in 
such  a  way  as  to  reasonably  reflect  the 
income  attributable  to  production 
activity.  Once  the  IFF  is  established,  it 
can  be  used  to  detennine  the  amount  of 
income  attributable  to  production 
activity  in  other  Section  863  Saks  if  the 
inventory  sold  in  the  other  sales  is 
substantiaUy  similar  in  phyrical 
charactnistics  and  function,  and  is  sold 
at  a  similar  level  of  distribution  as  the 


inventory  sold  in  a  sale  establishing  an 
IFF.  A  sale  will  not  be  considered  to 
establish  an  IFF  if  sales  activity  for  the 
relevant  product  is  significant  in 
relation  to  all  of  the  activities  for  that 
product.  Hie  IRS  and  Treasury  intend  to 
supersede  Notice  89-10  upon 
publication  of  final  regulaticms. 

The  propond  regulations  would  also 
eliminate  the  exist^  rule  permitting 
taxpayers  to  otherwise  establish  an  IFF 
by  showing  to  the  satisfaction  of  the 
District  Director  that  a  sale  reasonably 
reflecting  the  income  attributable  to 
production  exists.  This  "otherwise 
established"  IFF  is  rarely,  if  ever,  used. 
American  Law  Institute,  International 
Aspects  of  United  States  Income 
Taxation  31  (1987).  The  IRS  and 
Treasury  solkdt  comments  from 
taxpayers  on  the  continued  utility  of  the 
otherwise  established  IFF. 

The  propoeed  regutetions  omit  the 
refermoe  in  the  existing  regulation  to  a 
sales  branch.  A  taicpayer  may  elect  to 
use  the  IFF  method  even  if  it  does  not 
maintnin  a  salos  branch  in  a  foreign 
coimtry. 

c  Books  and  Records  Method 

The  propoeed  regutetions  retain  the 
books  and  records  method  of  the 
existing  regutetions,  permitting 
taxpayers  to  request  permission  from 
the  District  Director  to  use  their  books 
and  records  to  determine  the  income 
attributabte  to  production  and  sales 
activities.  The  District  Director  will 
consider  a  taxpayer's  request  if  the 
taxpayer  Tn«intAin«  a  detailed  allocation 
of  receipts  and  expenditures,  clearly 
reflecting  the  amount  of  income  from 
production  and  sales  activities. 

The  books  and  records  method  te 
rarely,  if  ever,  used.  American  Law 
Institute.  International  Aspects  of 
United  ^tes  Income  Taxation,  31 
(1987).  The  IRS  and  Treasury  solicit 
comments  from  taxpayers  on  the 
continued  utility  of  tbia  books  and 
records  method,  or  whether  the  books 
and  records  method  should  be  replaced 
by  another  method  of  economic 
sourdng. 

3.  Determination  of  Source  of  Gross 
Income 

UnUke  the  current  regutetions  which 
provide  specific  rules  for  determining 
.  the  source  cd  income  attributable  to 
production  activity  and  sales  activity 
only  for  purposes  of  the  50/50  method, 
the  proposed  regulations  adopt  rules 
appucaiote  to  each  of  the  three  methods. 
Under  the  proposed  regutetions,  once 
gross  income  attributable  to  productitm 
activity  and  sales  activity  has  been 
determined  imder  one  of  the  methods 
described  in  paragraph  (b),  the  source  of 


the  income  is  determined  separately  for 
each  type  of  income  nader  paragraph 
(c).  Tlie  source  of  gross  income 
attributable  to  production  activity  is 
determined  under  paragraph  (c)(1), 
based  on  the  location  of  production 
assets,  and  the  source  of  gross  income 
attributable  to  sales  activity  is 
determined  under  paragraph  (c)(2) 
based  on  the  location  of  the  sale. 

a.  Source  of  Ckoss  Income  Attributable 
to  Production  Activity 

The  proposed  regulations  generally 
adopt  me  approach  set  forth  in  the 
current  regutetions  under  the  50/50 
method,  but  with  modifications  and 
clarifications. 

Under  §  1.863-3(c)(l),  the  source  of 
income  attributabte  to  production 
activity  is  determined  based  on  the 
location  of  the  taxpayer's  production 
assets.  Thus,  if  a  taxpayer  manu&ctures 
inventory  exclusively  in  the  United 
States,  aU  of  its  income  attributable  to 
production  activity  will  be  considered 
bom  sources  within  the  United  States. 
The  rules  described  below  are  intended 
to  apply  only  to  taxpayers  that  produce 
inventory  both  wititin  and  without  the 
United  States. 

Under  the  proposed  regutetions,  the 
source  of  a  taxpayer's  income  from 
production  activities  is  determined  by 
reference  to  the  taxpayer's  production 
assets,  instead  of  all  of  its  assets  that 
produce  Income  from  Section  863  Sales. 
Tlie  IRS  and  Treasury  believe  that  this 
change  is  appropriate  to  ensure  that  the 
source  of  production  income 
corresponds  to  the  location  of 
production  activity.  Production  assets 
are  defined  to  include  tangible  and 
intangible  property  owned  by  the 
taxpayer  that  are  used  to  produce 
inventory  sold  in  Section  863  Sales. 
Any  property  not  directiy  used  to 
produce  inventory  is  excluded.  Thus, 
accounts  receivable  and  marii:eting 
intangibles  are  excluded  because  they 
are  sales  assets  and  not  production 
assets.  Other  assets  excliided  because 
they  do  not  directly  produce  inventory 
are  transportation  assets,  warehouses, 
inventory,  woric-in-process,  raw 
materiate,  cash,  investment  assets,  and 
stock  of  a  subsidiary.  Working  capital  is 
excluded  to  avoid  imcertainty  arising 
from  determinations  of  the  appropriate 
amount  of  working  capital.  In  addition, 
woricing  capital  would  generally  be 
apportioned  pro  rata  in  accorduice  with 
a  taxpayer's  production  assets.  As  under 
the  current  regutetions,  leased  assets  are 
excluded;  only  assets  owned  by  the 
taxpayer  are  included. 

"nie  proposed  regulations  ateo  provide 
specific  nues  for  determining  where  a 
production  asset  is  located.  'Tangible 


assets  are  located  where  the  assets  are 
used  by  the  taxpayer.  Intangible  Assets 
are  located  where  the  tangible 
production  assets  to  whidi  they  relate 
are  located. 

Where  production  takes  place  both 
within  the  United  States  and  within  a 
foreign  country,  the  regulations  apply  a 
property  fraction  to  apportion 
production  income  between  U.S.  and 
foreign  sources.  The  taxpayer's  foreign 
source  gross  production  income  is 
determined  by  multiplying  its  gross 
production  income  by  a  fraction,  the 
numerator  of  which  is  the  taxpayer's 
production  assets  located  within  a 
foreign  coimtry,  and  the  denominator  of 
whi(^  is  the  taxpayer's  production 
assets  located  both  within  the  united 
States  and  within  a  foreign  coimtry. 

The  current  regulations  generally 
include  assets  in  the  property  formute  at 
teir  market  value.  The  proposed 
regutetions  modify  this  rule  to  provide 
that  an  asset  must  be  included  in  the 
property  formute  at  its  average  adjusted 
basis  (see  section  1011).  Tbe  IRS  and 
Treasury  beUeve  that  this  change  to 
adjusted  basis  will  significantiy  simplify 
the  application  of  this  formula  for  both 
taxpayers  and  the  IRS. 

The  proposed  regutetions  ateo  contain 
more  (tetailed  guidance  than  the  current 
regulations  for  determining  the  amounts 
to  be  included  in  tbe  property  fraction. 
For  example,  the  proposed  regulations 
would  require  that  if  the  asset  is  used 
to  produce  inventory  sold  in  Section 
863  Sales  and  is  also  used  to  produce 
other  property,  the  basis  of  the  asset 
must  be  prorated  to  account  for  such 
other  uses. 

The  purpose  of  the  property  formute 
is  to  attribute  the  source  of  the 
taxpayer's  production  income  to  the 
location  of  its  production  activity.  The 
IRS  and  Treasury  are  concerned  that 
taxpayers  may  be  able  to  affect  the 
location  of  assets  without  changing  the 
sit  us  of  economic  activity.  Accordingly, 
comments  are  solicited  about  whether 
there  should  be  rules  to  prevent 
maitipulation  of  this  formula  in  a 
manner  inconsistent  with  the  purpose  of 
the  regutetion. 

b.  Source  of  Gross  Income  Attributable 
to  Sales  Activity 

The  source  of  gross  income  that  is 
attributable  to  sales  activity  is 
determined  under  paragraph  (c)(2).  As 
under  the  current  regulations,  the 
source  of  this  income  is  generally  based 
on  where  a  sale  takes  place.  See  §  1.861- 
7(c).  Accordingly,  if  a  U.S.  producer 
sells  its  goods  in  a  foreign  country,  the 
income  attributable  to  sales  activity  is 
generalfy  foreign  source  income. 
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Hm  proposed  regflatiaii  would  retain 
the  Imgiiign  nf  thfi  tyiriffting  mgiilnfinn. 
ifidiich  only  q>pli6s  to  sales  that  occur 
within  a  foiei^i  coulitry.  The  IRS  and 
Treasury  aolidt  coniments  as  to  whether 
the  regulations  sho(4d  be  expanded  to 
apply  to  sales  made  ta  international 
waters  or  in  space,  "the  IRS  and 
Treasury  are  concerned,  however,  that  if 
such  a  change  were  piade.  a  U.S.  seller 
may  try  to  use  the  5^50  method  by 
selUng  inventfuy  in  International  waters 
to  U.S.  purchasers,  even  when  the  goods 
were  dntined  for  the  United  States.  In 
view  of  these  concerns,  the  IRS  and 
Treasury  also  solicit  comments  as  to 
whether  the  regulations  should  provide 
an  excq>tion  to  the  ^tle  passage  rule  in 
the  case  of  sales  of  goods  produced  in 
the  United  States  and  destined  for  use 
in  the  United  States. 

4.  Determination  of  Source  of  Taxable 
Income  ! 


id  source  of  gross 
~.  imder  paragraph 
Brmpe  the  source 


Once  the  amount  i 
income  are  i 
(c),  taxpayors  then  i 

of  their  tsjc^le  income.  Under  proposed 
paragraph  (d),  tajqwyers  must  allocate 
or  appoition  undm  §§  1.861-8  through 
1.861-14T  the  amounts  of  expenses, 
losses  and  other  dequctions  to  its  gross 
income  determined  ^nder  each  method 
described  in  paragraph  (b).  In  the  qase 
of  amounts  of  expenses,  losses  and  other 
deductions  allocated  or  apportioned  to 
gross  income  detemtined  imder  the  IFP 
method  or  the  books  and  reccffds 
method,  the  taxpayo'  must  apply  the 
rules  of  §$  1.861-8  tfiroi^  1.861-14T 
to  allocate  or  apportion  these  amounts 
between  gross  inanie  from  sources 
within  and  without  the  United  States. 
For  amounts  of  expanses,  losses  and 
other  deductions  allocated  or 
apportioned  to  gross  income  determined 
under  the  50/50  method,  taxpayers  must 
apportion  expenses  and  other 
(Mucticms  prorata  l^sed  on  the  relative 
amounts  of  U.S.  and!  foreign  soiuce 
gross  income.  Thesa  rules  are  consistent 
with  existing  regulations. 

5.  Election  and  Reporting  Rules 

Under  paragraph  (e)  of  the  proposed 
regulations,  a  taxpayer  must  use  the  50/ 
50  method  unless  the  taxpayer  elects  to 
use  the  IFP  method,,  or  elects  the  Books 
and  Records  method.  The  tascpayer 
makes  the  election  1^  using  the  method 
on  its  tax  return.  Oqce  The  tax  retiim  is 
filed,  the  election  is  not  revokable  for 
that  year.  In  addition,  that  method  must 
be  used  in  later  tax4>le  years  unless  the 
Commissianer  or  hv  del^ate  consents 
to  a  change.  Permission  to  change 
methods  in  later  yeers  will  not  be 
withheld  unless  thej  change  would 


result  in  a  substantial  distortion  of  the 
source  of  income. 

A  tajqmyw  must  fiilly  explain  the 
methodology  used  in  paragraph  (b),  and 
the  amount  of  income  allocated  or 
app<»tioned  to  U.S.  and  foreign  sources 
in  a  statement  attached  to  its  tax  return. 

6.  Conforming  Changes 

The  proposed  regulaticms  make 
conforming  changes  to  §  1.863-2  of  the 
regulations.  Under  §  1.863-2,  the 
taxpayer  may  elect  to  apply  the  50/50 
method  to  its  nef  taxable  income, 
instead  of  its  gross  income  as  specified 
in  §  1.863-3.  The  proposed  regulations 
dariiy  that  income  derived  from  the 
purchase  of  personal  property  ivithin  a 
possession  of  die  United  States  and  its 
sale  within  the  United  States  is  8ub)ect 
to  these  regulations  only  to  the  extent  it 
is  not  excluded  by  $  1.936-6(a)(5),  QkA 

7.  Other  changes  to  §  1.863-2  were 
intended  to  ccmfonn  the  language  of  the 
regulation  to  the  changes  in  §  1.863-3. 

Finally,  the  IRS  and  Treasury  will 
reconsider  the  existing  regulaticms 
issued  undw  section  863  regarding 
transportation  services  and  cable  and 
telegraph  services  in  light  of  the  Tax 
Refcnm  Act  of  1986.  Accordingly,  the 
transportation  rules  contained  in 
§  1.863-4  will  only  apply  to  services 
that  are  not  described  in  section  863(c) 
and  the  telegraph  and  cable  rules 
contained  in  §  1.863-5  are  deleted.  No 
inference  is  intended  as  to  whether 
portions  of  the  existing  regulations 
continued  to  apply  after  the  Tax  Reform 
Act  of  1986. 

7.  Proposed  ^fective  Dates 

These  regulations  are  effective  for 
taxable  yean  beginning  30  days  after 
publication  of  final  regulations. 
However,  taxpayers  may  apply  these 
regiilations  for  taxable  yeara  beginning 
after  July  11, 1995.  and  before  30  days 
after  publication  of  these  regulations  as 
final  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  Piirsuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  &nall 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Coaiments  and  Pvblic  Hearing 

Belrae  these  proposed  regulations  are 
adopted  as'flnal  rwulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  April  10. 1996.  at  10  a.m.  in  the  IRS 
Auditcuium.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  outline  of 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  March  11, 1996. 

A  period  of  10  minutes  will  be 
allotted  to  each  perscm  for  making  - 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadkne  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  wUl  be 
available  free  of  charge  at  the  hearing. 

DrailiBg  Infoimatiim 

The  principal  author  of  these 
regulations  is  Aime  Shelbume,  Office  of 
Associate  Qiief  Counsel  (International). 
However,  other  personnel  from  the  IRS 
and  Treasiuy  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  foUows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  nimierical  order  to  read  as  follows: 

Antheritr-  26  U.S.C  7805  *  *  *  '" 

Section  1.863-1  also  issued  under  26 
U.S.C  863. 

Section  1.863-2  also  issued  under  26 
U.S.Q  863. 

Section  1.863-3  also  issued  under  26 
U.S.C  863. 

Section  1.863-4  also  issued  under  26 
U.S.C  863. 

Section  1.863-6  also  issued  imder  26 
U.S.C863.  •  *  • 

Par.  2.  Sections  1.863-0  is  added  to 
read  as  follows: 
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fiJes-O  Taiileoteonlatiis. 

This  section  lists  captions  contained 
in  §§  1.863-1. 1.863-2.  and  1.863-3. 

§  1 .863-1    Allocation  ofJSroes  Income. . 

(a)  In  general. 

(b)  Natural  resources. 

(1)  IngenenL 

(2)  Additional  production  prior  to  export 
tenninal. 

(3)  Deflnitiaas. 

(i)  Productian  activity. 

(ii)  Additional  production  activities. 

(iii)  Export  teiminaL 

(4)  Determination  of  fair  market  value. 

(5)  Determination  of  gross  income. 

(6)  Tax  return  disclosure. 

(7)  Examples. 

(c)  Detstminatian  of  taxable  income.    - 

(d)  EaBctiva( 


§  1 .863-2    Allocation  and  Apportionment  of 
Taxable  Incoate. 

(a)  Determination  of  taxable  income. 

(b)  Determination  of  source  of  taxable  - 
iooomr. 

(c)  ECEsctive  dates. 

§  1 .863-3    Allocation  and  Appmtionment  of 
Income  from  Certain  Sales  of  Inventory. 

(a)  In  general. 

(b)  Methods  to  determine  Income 
attributable  to  production  activity  and 
sales  activity. 

(1)  50/50  method. 

(i)  Determination  of  gross  income. 
(U)  Example. 

(2)  IFP  method. 

(i)  Establishing  an  IFF. 
(ii)  Applying  the  IFF  method, 
(iii)  Determination  of  gross  income, 
(iv)  Examples. 

(3)  Books  and  records  method. 

(c)  Determination  of  the  source  of  gross 
income  from  i»oduction  activity  and 
sales  activity. 

(1)  Income  attributable  to  production 
activity. 

(i)  Productian  only  witliin  the  United  States 
or  only  within  foteign  countries. 

(A)  Source  of  income. 

(B)  Definition  of  production  assets. 

(C)  Location  of  production  assets. 

(ii)  Pioductkn  both  within  the  United  States 
and  within  foreign  countries. 

(A)  Soisoe  of  income. 

(B)  Adjusted  basis  of  production  assets. 
(iiijBxamples. 

(2)  Income  attributable  to  sales  activity. 

(d)  Determination  of  source  of  taxable 
income. 

(e)  Election  and  reporting  rules. 

(1)  Elections  under  paragraph  (b)  of  this 
section. 

(2)  Disclosure  on  tax  return. 

(Q  Income  partiy  from  sources  within  a 
possession  of  the  United  States. 
(Reserved) 

(g)  EfGsctive  dates. 

Par.  3.  Sections  1.863-1. 1.863-2,  and 
1.863-3  are  revised  to  read  as  follows: 

f1J6»-1    Allocation  of  gross  moome. 

(a)  In  general.  Items  of  gross  income 
other  thui  thoee  specified  in  section 


861(a)  and  section  862(a)  will  generally 
be  separately  allocated  to  sources  within 
or  without  the  United  States.  See 
§  1.863-2  for  alternate  methods  to 
determine  the  income  from  sources 
within  m  without  the  United  States  in 
the  case  of  items  specified  in  §  1.863- 
2(a).  See  also  sections  865(b)  and 
86S(eK2). 

(b)  Natural  resourcea — (1)  In  general. 
Exc^  to  the  extnit  provided  in 
paragraph  (b)(2)  of  this  section,  gross 
receipts  from  the  sale  outside  the  United 
States  of  products  derived  from  the 
ownership  or  operation  of  any  farm, 
mine,  oil  or  gas  well,  other  lutural 
deposit,  or  timber  Mdthin  the  United 
States,  are  allocated  between  sources 
within  or  without  the  United  States 
based  on  the  fair  mari»t  value  of  the 
product  at  the  export  terminal  (as 
defined  in  paragraph  (b)(3)(iii)  of  this 
section).  Except  to  the  extant  provided 
in  paragraph  WiZ)  of  this  section,  gross 
receipts  from  the  sale  within  the  United 
States  of  products  derived  fimn  the 
ownership  or  operation  of  any  farm, 
mine,  oil  or  gas  well,  other  natural 
deposit,  or  t&ber  outside  the  United 
States  are  also  allocated  between 
sources  within  or  without  the  United 
States  based  on  the  fair  market  value  of 
the  product  at  the  export  terminal.  The 
source  of  gross  receipts  equal  to  the  fair 
maricet  value  of  the  product  at  the 
export  terminal  will  be  frtmi  sotirces 
where  the  farm,  mine,  well,  deposit,  or 
uncut  timber  is  located.  The  source  of 
gross  receipts  from  the  sale  of  the 
product  in  excess  of  its  fiair  market  value 
at  the  export  terminal  (excess  gross 
receipts)  will  be  determined  as 
follows — 

(i)  If  the  tsxpayer  does  not  engage  in 
additional  production  activities  (as 
defined  in  paragraph  (b)(3)(ii)  of  this 
section),  excess  gross  receipts  will  be 
bom  sources  where  the  fiarm,  mine, 
well,  deposit,  or  imcut  timber  is  located; 

(ii)  If  the  taxpayer  engages  in 
additional  production  activities 
subsequent  to  shipment  from  the  export 
terminal  and  outside  the  country  of  sale, 
the  source  of  excess  gross  receipts  must 
be  determined  imder  §  1.863-3.  For 
purposes  of  applying  §  1.863-3,  only 
production  assets  used  in  additional 
production  activity  subsequent  to  the 
export  tenninal  are  taken  into  account; 
or 

(iii)  In  all  other  cases,  excess  gross 
receipts  will  be  from  sources  within  the 
country  of  sale,  as  described  in  §  1.861- 
7(c).  This  paragraph  (b)(l)(iii)  applies, 
for  example,  to  a  taxpayer  that  engages 
in  additional  production  activities  in 
the  cotmtiy  of  sale. 

(2)  Additional  production  prior  to 
export  tenninaL  Notwithstanding  any 


other  provision  of  this  section,  gross 
receipts  from  the  sale  of  products 
derived  by  a  taxpayer  who  performs 
additional  production  activities  as 
defined  in  paragraph  (b)(3)(ii)  of  this 
section  before  the  relevant  product  is 
shipped  from  the  export  tenninal  are 
allocated  between  sources  within  and 
without  the  United  States  based  on  the 
bir  maricet  value  of  the  product 
immediately  prior  to  the  additional 
producticm  activities.  The  source  of 
gross  receipts  equal  to  the  fair  market 
value  of  the  product  irunediately  prior 
to  the  additional  production  activities 
will  be  bam  sources  where  the  iaim, 
mine,  well,  deposit,  or  uncut  timber  is 
located.  The  source  of  gross  receipts 
bom  the  sale  of  the  product  in  excess  of 
the  fair  maricet  value  immediately  prior 
to  the  additional  production  activities 
must  be  determined  imder  §  1.863-3. 
For  purposes  of  applying  §  1.863-3, 
only  production  assets  lued  in  the 
additional  production  activities  are 
taken  into  account. 

(3)  Definitions — (i)  Production 
activity.  For  purposes  of  this  section, 
production  activity  means  an  activity 
that  creates,  fabricates,  manufactures, 
extracts,  processes,  cures,  or  ages 
inventory.  See  S 1. 864-1. 

(ii)  Additional  production  activities. 
For  purposes  of  this  section,  additional 
production  activities  are  substantial 
production  activities  performed  by  the 
taxpayer  in  addition  to  activities  from 
the  ownerahip  or  operation  of  any  farm, 
mine,  oil  or  gas  well,  other  natural 
deposit,  or  timber.  Whether  a  taxpayer 
performs  such  additional  production 
activities  will  be  determined  under  the 
principles  of  S  1.954-3(a)(4).  However, 
in  no  case  will  activities  that  prepare 
the  natural  resource  itself  for  export, 
including  those  that  are  designed  to 
facilitate  the  transportation  of  the 
natural  resource  to  or  from  the  export 
twminal,  be  considered  additional 
production  activities  for  purposes  of 
this  section. 

(iii)  Export  terminal.  Where  the  farm, 
mine,  well,  deposit,  or  uncut  timber  is 
located  without  the  United  States,  the 
export  terminal  will  be  the  final  point 
in  a  foreign  country  from  which  goods 
are  shipped  fix>m  a  foreign  country  to 
the  United  States.  Where  the  farm, 
mine,  well,  deposit,  or  uncut  timber  is 
located  within  the  United  States,  the 
export  terminal  will  be  the  final  {>oint 
in  the  United  States  from  which  goods 
are  ^pped  from  the  United  States  to  a 
ftfreign  country.  The  export  terminal  is 
determined  without  regard  to  any 
contractual  terms  agreed  to  by  the 
taxpayer  and  without  regard  to  whether 
there  is  an  actual  sale  of  the  products  at 
the  e}q>ort  terminal. 
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(4)  Detemtlnation'offaiT  market 
value.  For  purposes  tof  this  section,  fair 
market  value  depends  on  all  of  the  facts 
and  drcumstances  4s  they  exist  relative 
to  a  party  in  any  pai^cular  case.  Where 
the  products  are  sold  to  a  related  party 
in  a  transaction  subfect  to  section  482, 
the  determination  of  Mr  market  value 
under  this  section  ntust  be  consistent 
with  the  arm's  lengtii  price  determined 
under  section  482.  ■ 

(5)  Determinatiom  of  gross  income.  To 
determine  the  amotiit  of  a  taxpayer's 
gross  income  from  sources  wimin  or 
without  die  United  States,  the 
taxpajrer's  gross  receipts  from  sources 
within  or  without  the  United  States 
determined  under  tais  paragraph  (b) 
must  be  reduced  by  the  cost  of  goods 
sold  properly  attributable  to  gross 
receipts  from  soured  within  or  without 
the  United  States.    , 

(6)  Tax  return  disblosure.  A  taxpayer 
that  determines  the  Source  of  its  income 
underthis  paragraph  (b)  shall  attach  a 
statonent  to  its  return  explaining  the 
methodology  used  Xb  determine  fair 
market  value  imder  paragraph  (b)(4)  of 
this  section,  and  explaining  any 
additional  production  activities  (as 
defined  in  paragraph  (b)(3Kii)  of  this 
section)  perf(»med  py  the  taxpayer,  ha 
additioa,  the  tajqmyer  must  provide 
such  other  information  as  is  required  by 
§1.863-3. 

(7)  Examples.  Th*  folloMong  examples 
illustrate  the  rules  qf  this  paragraph  (b): 

Example  1.  No  addiboncd  pnductioa.  US 
Mine*. «  U.S.  oorpontton,  sxtncts  coal  in  the 
United  States  and,  wi^iout  substantial 
additional  production,  sells  the  coal  in  a 
toraign  country.  Unda^  $  1.863-l(b]  and 
(bXlXi).  all  of  US  Mines'  income  will  be  from 
sources  %tfithin  the  United  States. 

Example  2.  Scope  of  additional 
pmdactioa.  US  Gas,  a  U.S.  corpontion, 
extracts  natural  gss  within  the  United  States, 
and  tranqMcts  tbe  natural  gas  to  a  U.S.  port 
where  it  is  liquified  ii^  preparation  for 
shipment  The  liquified  natural  gas  is  then 
transported  via  £t«ighlBr  and  sold  writhout 
additkooal  productioo^  activities  in  a  faieign 
country.  liqueCKtioB  of  natural  gu  is  not  an 
addittanal  production  activity  because 
liquefiKtlon  prepares  tbe  natural  gas  far 
transportatian  from  the  export  terminal. 
TfaMeCne,  under  $  l.aB3-l(b)  and  (bMlXi).  all 
of  US  Gas'  income  will  be  &om  sources 
within  the  United  States. 

Example  3.  Sale  in  ^hird  coiuttry.  US  Gold, 
a  U.S.  corporation,  mkies  gold  in  country  X, 
produces  gold  )eweby  in  &e  United  States, 
and  sells  &e  jewelry  ki  country  Y.  Assume 
that  the  bir  mari^  v4ue  of  the  gold  at  the 
export  tenninal  in  country  X  is  $40,  and  that 
US  Gold  ukimMely  sells  the  gold  jewelry  in 
country  Y  far  $100.  U|ider  $  l.M3-l(b),  $40 
of  US  Gold's  gross  redeipts  will  be  allocated 
to  sources  without  the  United  States.  Under 
S  1.8e3-l(bXlXii).  th4  source  of  the 
lemainiag  SM  of  grosp  receipts  will  be 
determined  under  S  lJ8e»-3.  If  US  Gold 


applies  the  50/50  method  described  in 
S  1.8d3-3,  $20  of  cost  of  goods  sold  is 
properly  attributable  to  activities  subsequent 
to  the  expcHt  terminal,  and  all  of  US  Gold's 
production  assets  subsequent  to  the  export 
terminal  are  located  in  the  United  States, 
then  $20  of  gross  income  will  be  allocated  to 
sources  within  the  United  States  and  $20  of 
gross  income  will  be  allocated  to  sources 
without  the  United  States. 

Example  4.  Production  in  country  of  sale. 
US  Oil,  a  U.S.  corporation,  extracts  oil  in 
country  X,  transports  the  <Al  via  pipeline  to 
the  export  terminal  in  country  Y,  refines  the 
oil  in  the  United  States,  and  sells  the  refined 
product  in  the  United  States  to  unrelated 
persons.  Assume  that  the  iair  market  value  of 
the  oil  at  the  export  terminal  in  country  Y  is 
$80,  and  that  US  Oil  ultimately  sells  the 
refined  product  for  $100.  Under  §  1.863- 
l(bKl).  $80  of  US  Oil's,  gross  receipts  will  be 
allocated  to  sources  without  the  United 
States,  and  under  $  1.863-l(b)(l)(iii)  the 
remaining  S20  of  gross  receipts  wiU  be 
allocated  to  sources  within  the  United  States. 

Example  5.  Additional  production  forior  to 
export  US  Furniture,  a  U.S.  corporation,  cuts 
trees  in  the  United  States,  converts  the  trees 
into  lumber,  uses  the  lumber  to  manufacture 
furniture  in  the  United  States,  and  sells  the 
furniture  in  another  country.  Assiune  that  the 
bir  market  value  of  the  trees  when  the 
conversion  into  lumber  begins  is  $40,  and 
that  US  Furniture  ultimately  sells  the 
furniture  for  $100.  Because  the  conversion  of 
the  trees  into  lumber  is  an  additional 
production  activity  within  the  United  States 
within  the  meaning  of  §  1.863-l(bK3)(ii),  the 
source  of  US  Furniture's  income  will  be 
determined  under  §  1.863-l(b)(2).  Thus,  $40 
of  US  Furniture's  gross  receipts  will  be 
allocated  to  sources  within  the  United  States. 
The  source  of  the  remaining  $60  of  gross 
receipts  will  be  determined  under  $  1.863-3. 
If  US  Furniture  applies  the  50/50  method 
described  in  $  1.863-3(b)(l].  $20  of  cost  of 
goods  sold  is  properly  attributable  to  the 
additi<mal  production  activity,  and  all  of  US 
Furniture's  production  assets  used  in  the 
additional  production  activity  are  located  in 
the  United  States,  then  $20  of  gross  income 
will  be  allocated  to  sources  within  the  United 
States  and  $20  of  gross  income  will  be 
allocated  to  sources  without  the  United 
States. 

(c)  Detnmination  of  taxable  income. 
The  taxpayer's  taxable  income  from 
sources  within  or  without  the  United 
States  will  be  determined  under  the 
rules  of  §§  1.861-6  through  1.861-14T 
for  determining  taxable  income  from 
sources  within  the  United  States. 

(d)  Effective  dates.  The  rules  of  this 
section  will  apply  to  taxable  years 
beginning  30  days  after  publicati(xi  of 
these  regulations  as  final  regulations. 
However,  taxpayers  may  apply  the  rules 
of  this  section  for  taxable  years 
beginning  after  July  11, 1995,  and  before 
30  days  after  publication  of  these 
regulations  as  final  regulations.  For 
years  beginning  before  30  days  after 
pubUcatioB  of  these  regulations  as  final 
regulatioBS,  see  §  1.863-1  (as  contained 


in  26  CFR  part  1  revised  as  of  April  1, 
1995). 

§  1.863-2    Allocation  and  apportionment  of 
tBTiihle  IncoflM. 

(a)  Determination  of  taxable  income. 
Section  B63(b)  provides  an  alternate 
method  for  determining  taxable  income 
from  sources  within  the  United  States  in 
the  case  of  gross  income  derived  from 
sources  partly  within  and  partly  without 
the  United  States.  Under  this  method, 
taxable  income  is  determined  by 
.deducting  from  such  gross  income  the 
expenses,  losses,  or  other  deductions 
properly  apportioned  or  allocated 
thereto  and  a  ratable  part  of  any  other 
expenses,  losses,  or  deductions  that 
cannot  definitely  be  allocated  to  some 
item  or  class  of  gross  income.  The 
income  to  which  this  section  applies 
(and  that  is  treated  as  derived  partly 
from  sources  within  and  partly  from 
sources  without  the  United  States)  will 
consist  of  gains,  profits,  and  income — 

(1)  From  certain  transportation  or 
other  services  rendered  partly  within 
and  partly  without  the  United  States  to 
the  extent  not  within  the  scope  of 
section  863(c)  or  other  specific 
provisions  of  this  title; 

(2)  From  the  sale  of  inventory 
property  (within  the  meaning  of  section 
865(i))  produced  (in  whole  or  in  part)  by 
the  taxpayer  in  the  United  States  and 
sold  in  a  foreign  coimtry  or  produced 
(in  whole  or  in  part)  by  the  taxpayer  in 

a  foreign  cotmt^  and  sold  in  the  United 
States;  or 

(3)  Derived  from  the  purchase  of 
personal  property  within  a  possession  of 
the  United  States  and  its  sale  within  the 
United  States,  to  the  extent  not 
excluded  fiom  the  scope  of  these 
regulations  imder  §  1.936-6(a)(5),  Q&A 
7. 

(b)  Determination  of  source  of  taxable 
income.  Income  treated  as  derived  from 
sources  partly  within  and  partly  without 
the  United  States  imder  paragraph  (a)  of 
this  section  may  be  allocated  to  sources 
within  and  without  the  United  States 
pursuant  to  §  1.863-1  or  apportioned  to 
such  sources  in  accordance  with  the 
methods  described  in  other  regulations 
imder  section  863.  To  determine  the 
source  of  certain  types  of  income 
described  in  paragraph  (a)(1)  of  this 
section,  see  §  1.863—4.  To  determine  the 
source  of  gross  inccmie  described  in 
paragraph  (aK2)  of  this  section,  see 

S  1.863-3.  However,  the  principles  of 
§  1.863-3  (bXl)  and  (c)  may  be  applied 
to  determine  the  source  of  taxable 
income  fiom  sales  of  inventory 
property.  To  detomine  the  source  of 
income  described  in  paragraph  (aK3)  of 
this  section,  see  §  1.863-3(f). 
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(c)  Effective  dates.  This  section  will 
apply  to  taxable  yean  beginning  30  days 
after  publication  of  these  regulations  as 
final  regulations.  However,  taxpayers 
may  apply  the  rules  of  this  section  for 
taxable  years  beginning  after  July  11, 
1995,  and  before  30  days  after 
publication  of  these  regulations  as  final 
regulations.  For  years  beginning  before 
30  days  after  publication  of  these 
regulations  as  final  regulations,  see 
§  1.863-2  (as  contained  in  26  CFR  part 
1  revised  as  of  April  1, 1995). 

{1J6»-a    Allocation  and  ipportloiMiMnt  of 
Inconw  from  cartain  sales  of  Inventory. 

(a)  In  general.  This  section  applies  to 
determine  the  source  of  income  derived 
from  the  sale  of  inventory  property 
(inventory)  produced  (in  whole  or  in 
part)  by  a  taxpayer  within  the  United 
States  and  sold  within  a  foreign  country, 
or  produced  (in  whole  or  in  part)  by  a 
taxpayer  in  one  or  more  foreign 
coun^es  and  sold  within  the  United 
States  (Section  863  Sales).  For  purposes 
of  this  section,  a  taxpayer's  production 
activity  includes  production  activities 
conducted  by  members  of  the  same 
affiliated  group  as  defined  under  section 
1504(a).  A  taxpayer's  production 
activity  also  includes  production 
activities  conducted  through  a 
partnership  of  which  the  taxpayer  is  a 
partner  eiuer  directly  or  through  one  or 
more  partnerships.  A  taxpayer  subject  to 
this  section  must  divide  gross  income 
from  Section  863  Sales  between 
production  activity  and  sales  activity 
using'one  of  the  methods  described  in 
paragraph  (b)  of  this  section.  The  source 
of  gross  income  from  production 
activity  and  fit>m  sales  activity  must 
then  be  determined  under  paragraph  (c) 
of  this  section.  Taxable  income  from 
Section  863  Sales  is  determined  under 
paragraph  (d)  of  this  section.  Paragraph 
(e)  of  this  section  describes  the  rules  for 
electing  the  methods  described  in 
paragraph  (b)  of  this  section  and  the 
information  that  a  taxpayer  must 
disclose  on  a  tax  return.  Paragraph  (f)  of 
this  section  applies  to  determine  the 
source  of  certain  income  derived  finm  a 
possession  of  the  United  States. 
Paragraph  (g)  of  this  section  provides 
effective  dates  for  the  rules  in  this 
section.  Once  a  taxpayer  has  elected  a 
method  described  in  paragraph  (b)  of 
this  section,  the  taxpayer  must 
separately  apply  that  method  to  Section 
863  Sales  in  the  United  States  and  to 
Section  863  Sales  in  foreign  countries. 
In  addition,  the  taxpayer  must  apply  the 
rules  of  paragraphs  (c)  and  (d)  of  this 
section  by  aggregating  all  Section  863 
Sales  to  which  a  method  described  in 
paragraph  (b)  of  this  section  applies.  See 
section  865(i)(l)  for  the  definition  of 


inventory  property;  §  1.861-7(c)  for  the 
time  and  place  of  sale.  See  also  section 
86S(e)(2). 

(b)  Methods  to  determine  income 
attributable  to  production  activity  and 
sales  activity— {1)  50/50  method— {i) 
Determination  of  gross  income. 
Generally,  gross  income  from  Section 
863  Sales  vkti.  be  apportioned  between 
production  activity  and  sales  activity 
under  the  50/50  method  as  described  in 
this  paragraph  (b)(1).  Under  the  50/50 
method,  one-half  of  the  taxpayer's  gross 
income  will  be  considered  income 
attributable  to  production  activity  and 
the  source  of  that  income  will  be 
determined  under  the  rules  of  paragraph 
(c)(1)  of  this  section.  The  remaining  one- 
half  of  such  gross  income  will  be 
considered  income  attributable  to  sales 
activity  and  the  source  of  that  income 
will  be  determined  under  the  rules  of 
paragraph  (cM2)  of  this  section.  In  lieu 
of  the  50/50  method,  the  taxpayer  may 
elect  to  determine  the  source  of  income 
fiom  Section  863  Sales  under  the  IFP 
method  described  in  paragraph  (b)(2)  of 
this  section  or,  with  the  consent  of  tbe 
Ettstrict  Director,  the  books  and  records 
method  described  in  paragraph  (b)(3)  of 
this  section. 

(ii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(b)(1): 

Example.  50/50  method,  (i)  P,  a  U.S. 
corporation,  produces  widgets  in  the  United 
States.  P  sells  the  widgets  for  $100  to  D,  an 
unrelated  foreign  distribute,  in  another 
country.  P's  cost  of  goods  sold  is  $40.  Thus, 
P's  gross  income  is  $60. 

(ii)  Pursuant  to  the  50/50  method,  one-half 
of  P's  gross  income,  or  $30,  is  considered 
income  attributable  to  production  activity, 
and  one-half  of  P's  gross  income,  or  $30,  is 
considered  income  attributable  to  sales 
activity. 

(2)  IFP  method— {i]  Establishing  an 
IFP.  A  taxpayer  may  elect  to  allocate 
gross  income  earned  from  production 
activity  and  sales  activity  using  the 
independent  factory  price  (IFP)  method 
described  in  this  paragraph  (b)(2)  if  an 
IFP  is  fairly  established.  An  IFP  is  fairly 
established  based  on  a  sale  by  the 
taxpayer  only  if  the  taxpayer  regularly 
sells  part  of  its  output  to  wholly 
independent  distributors  or  other  selling 
concerns  in  such  a  way  as  to  reasonably 
reflect  the  income  earned  from 
production  activity.  A  sale  will  not  be 
considered  to  fairly  establish  an  IFP  if 
sales  activity  by  the  taxpayer  with 
respect  to  that  sale  is  significant  in 
relation  to  all  of  the  activities  with 
respect  to  that  product. 

(u)  Applying  the  IFP  method.  If  die 
taxpayer  elects  to  use  the  IFP  method, 
the  amount  of  the  gross  sales  price  equal 
to  the  IFP  will  be  treated  as  attributable 


to  production  activity,  and  the  excess  of 
the  gross  sales  price  over  the  IFP  will  be 
treated  as  attributable  to  sales  activity. 
If  a  taxpayer  elects  to  use  the  IFP 
method,  the  IFP  must  be  applied  to  all 
Section  863  Sales  of  inventory  that  are 
substantially  similar  in  physical 
characteristics  and  function,  and  are 
sold  at  a  similar  level  of  distribution  as 
the  inventwy  sold  in  the  sale  fairly 
establishing  an  IFP.  The  IFP  will  only  be 
applied  to  sales  that  are  reasonably 
contemporaneous  with  the  sale  fairly 
establishing  the  IFP.  An  IFP  cannot  be 
applied  to  sales  in  other  geographic 
markets  if  the  markets  are  substantially 
different.  The  rules  of  this  paragraph 
will  also  apply  to  determine  the 
division  of  gross  receipts  between 
production  activity  and  sales  activity  in 
a  Section  863  Sale  that  itself  fairly 
establishes  an  IFP.  If  the  taxpayer  elects 
to  apply  the  IFP  method,  the  IFP 
method  must  be  applied  to  all  sales  for 
which  an  IFP  may  be  fairly  estabUshed 
for  that  taxable  year  and  each 
subsequent  taxable  year.  The  taxpayer 
will  apply  either  the  50/50  method 
described  in  paragraph  (b)(1)  of  this 
section  or  the  books  and  records  method 
described  in  paragraph  (b)(3)  of  this 
section  to  any  other  Section  863  Sale  for 
which  an  IFP  cannot  be  established  or 
apphed  for  each  taxable  year. 

Uii)  Determination  of  gross  income. 
The  amount  of  a  taxpayer's  gross 
income  from  production  activity  is 
determined  by  reducing  the  amount  of 
gross  receipts  from  production  activity 
by  the  cost  of  goods  sold  properly 
attributable  to  production  activity.  The 
amount  of  a  taxpayer's  gross  income 
from  sales  activity  is  determined  by 
reducing  the  amount  of  gross  receipts 
fiom  sales  activity  by  the  cost  of  goods 
sold  (if  any)  properly  attributable  to 
sales  activity.  The  source  of  gross 
income  from  production  activity  is 
determined  under  the  rules  of  paragraph 
(c)(1)  of  this  section,  and  the  source  of 
gross  income  fiom  sales  activity  will  be 
determined  under  the  rules  of  paragraph 
(c)(2)  of  this  section. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (b)(2): 

Example  1.  IFF  method,  (i)  P,  a  U.S. 
producer,  purchases  cotton  and  produces 
cloth  in  the  United  States.  P  sells  cloth  in 
country  X  to  D,  a  unrelated  foreign  clothing 
manu&cturer,  for  $100.  Cost  of  goods  sold  for 
cloth  is  $80,  entirely  attributable  to 
production  activity.  P  does  not  engage  in 
significant  sales  activity  in  relation  to  its 
other  activities  in  the  sales  to  D.  Under  these 
facts,  the  sale  to  D  fairly  establishes  an  IFP 
of  $100.  Assume  that  P  elects  to  use  the  IFP 
method.  Accordingly,  $100  of  the  gross  sales 
price  is  treated  as  attributable  to  production 
activity,  and  no  amount  of  income  from  this 
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sale  is  attributable  to  nles  activity.  After 
redudng  dia  groas  aal^s  price  by  cost  of 
goods  sold.  $20  of  the  tarns  income  is  tiaated 
as  attributable  to  procmclkio  activity  ($100- 
$80).  ; 

(ii)  P  also  sells  dotU  In  country  X  to  A,  a 
unrelated  foreign  retaaoutlet,  tot  $110. 
Because  P  elected  the  IFP  mediod  and  the 
cloth  is  subetantially  4inilar  to  the  cloth  sold 
to  D.  the  IFP  Mrly  est^Uished  in  the  sales 
to  D  most  be  used  to  dbtermine  the  amount 
attributable  to  producfon  activity  in  the  sale 
to  A.  Acoonlingly.  $100  of  the  groas  sales 
price  is  treated  as  attii)>utabla  to  production 
activity  and  $10  ($ll(i$100)  is  attributable 
to  sales  activity.  After  reducing  the  gross 
sales  pricebycost  of  g^xids  sold,  $20  of  the 
gross  income  is  tresteq  as  attributable  to 
production  activity  ($tOO-$80)  and  $10  is 
attributable  to  sales  activity. 

Exampk  2.  Scope  oilPP  hbthod.  (i)  USCo 
mumlsGturas  three  dtasimilar  products. 
USCo  elects  to  apply  tlie  IFP  method.  In  year 
1,  an  IFP  can  be  est^ljdtad  for  sales  of 
product  X,  but  not  for  tsoducts  Y  and  Z.  In 
year  2,  an  IFP  cannot  qe  established  far  any 
of  USCo's  products.  Inj  year  3,  an  IFP  can  be 
established  for  producU  X  and  Y,  but  not  for 
product  Z. 

(ii)  In  year  1,  USCo  must  apply  the  IFP 
method  to  sales  of  product  X.  In  year  2, 
although  USCo's  IFP  election  remains  in 
effect.  USCo  is  not  required  to  apply  ^e  IFP 
election  to  any  produos.  In  year  3,  USCo  la 
required  to  apply  the  IpP  method  to  sales  of 
products  X  and  Y. 

(3)  Books  and  recprds  method.  A 
taxpayer  may  elect  tt>  determine  the 
amount  of  its  gross  Ipcome  from  Section 
863  Sales  that  is  atttfbutable  to 
productiaa  and  saleto  activities  for  the 
taxable  year  baaed  uppon  its  books  of 
account  if  it  has  recfived  in  advance  the 
permission  of  the  District  Director 
having  audit  responsibility  over  its  tax 
return.  The  tax(>ayer  must  establish  to 
the  satisfaction  of  the  District  Director 
that  the  taxpayer,  intgood  fiaith  and 
unafiscted  by  consignations  of  tax 
liability,  will  regularly  employ  in  its 
books  of  account  a  detailed  allocation  of 
receipts  and  eiqMnclltures  which  clearly 
reflects  the  amount  of  the  taxpayer's 
income  from  produittion  and  sales 
activities.  If  a  taxpa^  receives 
permission  to  applythe  books  and 
records  method,  but  does  not  comply 
with  a  material  condition  set  forth  by 
the  District  Director,  the  District 
Director  may,  in  its  tiiscretion,  revoke 
permission  to  use  the  books  and  records 
method.  The  source  of  gross  income 
treated  as  attributable  to  production 
activity  under  this  method  may  be 
determined  under  the  rules  of  paragraph 
(c)(1)  of  this  section,  and  the  source  of 
gross  ioccHne  attributable  to  sales 
activity  will  be  determined  under  the 
rules  of  para^ph  ($)(2)  of  this  section. 

(c)  Detemunation  ^of  the  source  of 
gross  income  from  production  activity 
and  sales  activity — (l)  Income 


attributable  to  production  activity— (i) 
Production  only  within  the  United 
States  or  onty  within  foreign  countiieg — 
(A)  Source  of  income.  Where  the 
taxpajrer's  production  assets  are  located 
only  within  the  United  States  or  only 
within  a  foreign  country,  the  income 
attributable  to  production  activity  is 
sotirced  where  the  taxpayer's 
production  assets  are  located.  For  rules 
regarding  the  source  of  income  when 
producti(Ki  assets  are  located  both 
within  the  United  States  and  within  one 
or  more  foreign  countries,  see  paragraph 
(c)(l)(ii)  of  this  section.  For  purposes  of 
this  section,  production  activity  means 
an  activity  that  creates,  fabricates, 
manufactures,  extracts,  processes,  cures, 
or  ages  inventory.  See  $  1.884-1. 

(B)  Dilution  of  production  assets. 
For  purposes  of  this  section,  producticm 
assets  include  only  tangible  and 
intangible  assets  owned  by  the  taxpayer 
that  are  directly  used  by  the  taxpayer  to 
produce  inventory  described  in 
paragraph,  (a)  of  this  section.  Production 
assets  do  not  include  assets  that  ate  not 
directly  used  to  produce  inventory 
described  in  paragraph  (a)  of  this 
section.  Thus,  production  assets  do  not 
include  such  assets  as  accounts 
receivables,  intangibles  not  related  to 
production  of  inventory  (e.g.,  marinating 
intangibles,  including  trademarks  and 
customer  lists),  transportation  assets, 
warehouses,  the  inventory  itself,  raw 
materials,  or  work-in-process.  In 
addition,  production  assets  do  not 
include  cash  or  other  liquid  assets 
(including  working  capital),  investment 
assets,  prepaid  expenses,  or  stock  of  a 
subsidiary.  A  partner  will  be  treated  as 
owning  its  proportionate  share  of  the 
partnership's  production  assets, 
determined  by  reference  to  the  partner's 
distributive  share  of  partnership  income 
for  the  year  attributable  to  such 
production  assets. 

(C)  Location  of  production  assets.  For 
piuposes  of  this  section,  a  tangible 

f)roduction  asset  wUl  be  considered 
ocated  where  the  asset  is  physically 
located.  An  intangible  production  asset 
will  be  considered  located  where  the 
tangible  production  assets  owned  by  the 
taxpayer  to  which  it  relates  are  located, 
(li)  Production  both  within  the  United 
States  and  within  foreign  countries — (A) 
Source  of  income.  Where  the  taxpayer's 
production  assets  are  located  both 
within  the  United  States  and  within  one 
or  more  foreign  countries,  income  from 
sources  without  the  United  States  will 
be  determined  by  multiplying  the 
income  attributable  to  production 
activity  by  a  fraction,  the  numerator  of 
which  is  the  average  adjusted  basis  of 
production  assets  that  are  located  in  one 
or  more  foreign  countries  and  the 


denc»ninator  of  which  is  the  average 
adjusted  basis  of  all  production  assets  in 
foreign  countries  and  in  the  United 
States.  Hie  remaining  income  is  treated 
as  from  sources  within  the  United 
States. 

(B)  Adjusted  basis  of  production 
assets.  For  piuposes  of  paragraph 
(c)(l)(ii](A)  of  this  section,  the  adjusted 
basis  of  an  asset  is  determined  under 
section  1011.  The  average  adjusted  basis 
is  computed  by  averaging  the  adjusted 
basis  of  the  asset  at  the  beginning  and 
end  of  the  taxable  year,  unless  by  reason 
of  material  changes  during  the  taxable 
year  sudi  average  does  not  fairly 
represent  the  average  for  such  year.  In 
this  event,  the  average  adjusted  basis 
will  be  determined  upon  a  more 
appropriate  basis.  If  production  assets 
are  used  to  produce  inventory  sold  in 
Section  863  Sales  and  are  also  used  to 
produce  other  property  during  the 
taxable  year,  the  portion  of  its  adjusted 
basis  that  is  included  in  the  fraction 
described  in  paragraph  (c)(lKii)(A)  of 
this  section  will  be  determined  under 
any  method  that  reasonably  reflects  the 
portion  of  the  assets  that  produces 
inventory  sold  in  Section  863  Sales.  For 
example,  the  portion  of  such  an  asset 
that  is  included  in  the  formula  may  be 
determined  by  multiplying  the  asset's 
average  adjusted  basis  by  a  fraction,  the 
ntunerator  of  which  is  the  gross  receipts 
from  sales  of  inventory  fit>m  Section  863 
Sales  produced  by  the  asset,  and  the 
denominator  of  which  is  the  gross 
receipts  from  all  property  produced  by 
that  asset  For  piuposes  of  this  section, 
a  taxpayer's  beisis  in  production  assets 
held  through  a  partnership  shall  be 
determined  by  reference  to  the 
partnership's  adjusted  basis  in  its  assets 
(including  a  partner's  special  basis 
adjustment,  if  any,  under  section  743). 

(iii)  Examples,  "rhe  following 
examples  illustrate  the  rules  of  this 
paragraph  (c)(1): 

Example  I.  Source  of  production  income. 
(i)  A,  a  U.S.  corporation,  produces  widgets 
that  are  sold  both  within  the  United  States 
and  within  a  foreign  country.  The  initial 
manufiacture  of  all  widgets  occurs  in  the 
United  States.  The  second  stage  of 
production  of  widgets  that  are  sold  within  a 
foreign  country  is  completed  within  the 
country  of  sale.  A's  U.S.  plant  and  machinery 
which  is  involved  in  the  initial  manufacture 
of  the  widgets  has  an  average  adjusted  basis 
of  S200.  A  also  owns  warehouses  used  to 
store  work-in-process.  A  owns  foreign 
equipment  with  an  average  adjusted  basis  of 
$25.  A's  gross  receipts  from  all  sales  of 
widgets  is  $100.  and  its  gross  receipts  from 
export  sales  of  widgets  is  $25.  Assume  that 
apportioning  average  adjusted  basis  using 
gross  receipts  is  reasonable.  Assimie  A's  cost 
of  goods  sold  from  the  sale  of  widgets  in  the 
foreign  countries  is  $13  and  thus,  its  gross 
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income  from  widgets  sold  in  foreign 
countries  is  $12.  A  uses  the  50/50  naethod  to 
divide  its  gross  income  between  inoduction 
activity  and  sales  activity. 

(ii)  A  detennines  its  production  gross 
income  from  sources  without  the  United 
States  by  muhlidying  one-half  of  A's  $12  of 
gross  income  ttom  sdes  of  widgets  in  foreign 
countries,  or  $6.  by  a  fraction,  me  numerator 
of  which  is  all  relevant  foreign  producticm 
assets,  or  $25.  and  the  denominator  of  which 
is  aU  relevant  production  assets,  or  $75  ($25 
foreign  assets  +  ($200  U.S.  assets  x  $25  gross 
receipts  from  wqport  sales/$100  gross  receipts 
from  all  sales)).  Therefore,  A's  gross 
production  income  from  sources  without  the 
United  States  is  $2  ($6  x  ($25/$75)). 

Example  2.  Location  of  intaagStle  propaety. 
Assume  the  same  focts  as  Exianple  1 ,  except 
that  A  employs  a  patented  process  that 
applies  oiuy  to  the  initial  production  of 
widgets.  In  computing  die  formula  used  to 
determine  the  source  of  income  from 
production  activity,  A's  patent,  if  it  has  an 
average  adjusted  basis,  would  be  located  in 
the  United  States. 

(2)  Income  attributable  to  sales 
activity.  The  source  of  the  taxpayer's 
income  that  is  attributable  to  sales 
activity  will  be  detennined  under  the 
provisions  of  §  1.861-7(c). 

(d)  Detemunation  of  source  of  taxable 
income.  Once  the  source  of  gross 
income  has  been  determined  under 
paragraph  (c)  of  this  section,  the 
taxpayer  must  properly  allocate  and 
apportion  separately  under  §§  1.861-8 
through  1.861-14T  the  amounts  of  its 
expenses,  losses,  and  other  deductions 
to  its  respective  amounts  of  gross 
income  from  Section  863  Sales 
determined  separately  under  each 
method  described  in  paragraph  (b)  of 
this  section.  In  addition,  if  the  taxpayer 
deducts  expenses  for  research  and 
development  under  section  174  that 
may  be  attributed  to  its  Section  863 
Sales  under  §  1.861-8(e)(3),  the  taxpayer 
mi^t  separately  allocate  or  apportion 
expenses,  losses,  and  other  deductions 
to  its  respective  amounts  of  gross 
income  from  each  relevant  product 
category  that  the  taxpayer  uses  in 
applying  the  rules  of  §  1.861- 
8(e)(3)(i)(A).  In  the  case  of  gross  income 
from  Section  863  Sales  detennined 
under  the  IFP  method  or  the  books  and 
records  method,  the  rules  of  §§  1.861-8 
through  1. 861-1 4T  must  apply  to 
properly  allocate  or  apportion  amounts 
of  expenses,  losses  and  other  deductions 
allocated  and  apportioned  to  such  gross 
income  between  gross  income  from 
sources  within  and  without  the  United 
States.  In  the  case  of  gross  income  frt>m 
Section  863  Sales  determined  under  the 
50/50  method,  the  amoimts  of  expenses, 
losses,  and  other  deductions  allocated 
and  apportioned  to  such  gross  income 
must  be  apportioned  between  sources 
within  and  without  the  United  States 


pro  rata  based  on  the  relative  amounts 
of  gross  income  from  sources  within  and 
without  the  United  States  determined 
under  the  50/50  method. 

(e)  Election  and  reporting  rules— {1) 
Elections  iinder  paragraph  (b)  of  this 
section.  If  a  taxpayer  does  not  elect  a 
method  specified  in  paragraph  (b)(2)  or 
(3)  of  this  section,  the  taxpayer  must 
apply  the  method  specified  in  paragraph 
(b)(1)  of  this  section.  The  taxpayer  may 
elect  to  apply  the  method  specified  in 
paragraph  (b)(2)  of  this  section  by  using 
the  method  on  a  timely  filed  original 
return  (including  extensions).  A 
taxpayer  may  elect  to  apply  the  method 
specified  in  paragraph  (b)(3)  of  this 
section  by  using  the  method  on  a  timely 
filed  original  return  (including 
extensicHu),  but  only  if  the  taxpayer  has 
received  permission  from  the  District 
Director  to  apply  that  method.  Once  a 
method  under  paragraph  (b)  of  this 
section  has  been  used,  that  method  must 
be  used  in  later  taxable  years  unless  the 
Commissioner  consents  to  a  change.  See 
e.g.,  paragraph  (b)(2)(ii)  Example  2  of 
this  section.  However,  if  a  taxpayer 
elects  to  change  to  or  from  the  method 
specified  in  paragraph  (b)(3)  of  this 
section,  the  taxpayer  must  obtain 
permission  frt>m  die  District  E)irector 
instead  of  the  Commissioner. 
Permission  to  change  methods  from  one 
year  to  another  year  will  not  be 
withheld  unless  the  change  would 
result  in  a  substantial  distortion  of  the 
source  of  the  taicpayer's  income. 

(2)  Disclosure  on  tax  return.  A 
taxpayer  who  uses  one  of  the  methods 
described  in  paragraph  (b)  of  this 
section  must  fiilly  explain  the 
methodology  used,  the  circumstances 
justifying  use  of  that  method,  the  extent 
that  sales  are  aggregated,  and  the 
amount  of  income  so  allocated. 

(f)  Income  partly  from  sources  within 
a  possession  of  the  United  States. 
[Reserved] 

(g)  Effective  dates.  The  rules  of 
paragraphs  (a)  through  (e)  of  this  section 
will  apply  to  taxable  years  beginning  30 
days  after  publication  of  final 
regulations.  However,  taxpayers  may 
apply  these  regulations  for  taxable  years 
beginning  after  July  11, 1995.  and  before 
30  days  after  publication  of  these 
regulations  as  final  regulations.  For 
years  beginning  before  30  days  after  the 
publicaticm  of  these  regulations  as  final 
regulations,  see  §  1.863-3  (as  contained 
in  26  CFR  part  1  revised  as  of  April  1, 
1995). 

Par.  4.  Section  1.863-4  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 


I1J63-4   Cartain  tranaporlatlon  I 

(a)  General.  A  taxpayer  carrying  on 
the  business  of  transportation  service 
(other  than  an  activi^  giving  rise  to 
transportation  income  described  in 
section  863(c)  or  to  income  subject  to 
other  specific  provisions  of  this  title) 
between  points  in  the  United  States  and 
points  outside  the  United  States  derives 
income  partly  from  sources  within  and 
partly  from  soiuces  without  the  United 
States. 


f1.863-6    [Ramovwl] 

Par.  6.  Section  1.863-5  is  removed. 
Margaret  Milner  Richardson. 

Commissioner  of  Internal  Revenue. 

[PR  Doc  95-30087  FUed  12-7-95;  2:00  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  Of  the  Secretary 

33  CFR  Part  52 

[OST  Docket  No.  081-95-878;  Notice  95- 
14] 

RIN2106-nAC31 

Coast  Guard  Board  for  Correction  of 
Military  Records;  Procedural 
Regulation 

AQENCY:  OfBce  of  the  Secretary,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  proposes  to 
amend  its  regulations  with  respect  to 
reconsideration  of  final  decisions  of  the 
Board  for  Correction  of  Niilitary  Records 
of  the  Coast  Guard  (Board).  This  action 
is  taken  on  the  E)epartment's  initiative 
in  order  to  streamline  processing  of 
these  cases  and  to  clarify  the 
circumstances  under  which  final 
decisions  can  be  reconsidered.  The 
proposed  amendment  will  make  it 
possible  for  the  Board  to  expedite 
reconsideration  and  will  increase  the 
resources  available  to  meet  the 
requirement  that  all  cases  be  decided 
within  10  months  of  the  receipt  of  a 
completed  application. 
DATES:  Comments  must  be  subfhitted  on 
or  before  February  9, 1996.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 
ADDRESSES:  Comments  should  be 
mailed,  preferably  in  duplicate,  to 
Docket  No.  OST-95-878,  Documentary 
Services  Division,  C-55,  PL-401,  U.S. 
Department  of  Transportation;  400 
Seventh  Street  SW.  Washington,  D.C. 
20590.  Comments  will  be  available  for 
review  by  the  public  at  this  address 
from  9  a.m.  through  5  p.m.,  Monday 
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thiougti  Fiiday.  P«n^>s  ¥9sbwg.  .  > 
•cknowlfldgment  of  tieir  commoits' 
receipt  should  include  a  stamped,  self- 
addrBBBedpostcaid.  The  Documentaiy 
Services  Oiviaon  vyi|l  time  and  date- 
8tanq>  the  card  and  i^tum  it  U>  the 
commented. 

FOR  FuimcR  ■ffOMiinQN  contact: 
Robert  H.  locwt,  Chaibnam.  Board  for 
Ctuiection  of  Militarv  Records  of  the 
Coast  Guard.  O-60.  OfBoe  of  the  Genenl 
Counsel,  U.S.  Deparftnent  of 
Transportation,  400  ^venth  Street  SW. 
Wash^igton.  D.C  20S90-0001. 
Telephone:  (202)  364"«335. 

SUPPLEMBITARV  IHTO^TIOH; 

The  Board  Process  If  idi  Reqiect  to 
Reoonakleratkm 

The  Secretary  of  Transportation, 
acting  through  the  Department  of 
Transportation  Eioara  for  Correction  of 
Military  Records  of  the  Coast  Guard,  is 
audior^ed  by  section  1552  of  title  10. 
United  States  Code,  to  correct  the 
military  records  of  serving,  separated 
and  retired  Coast  Guiod  miUtary 
personnel  when  there  is  an  error  or 
injustioe  in  a  military  record. 

After  a  final  decisJbn  has  been 
reached  on  an  appliqation  for 
cxHiection,  the  decision  can  be  appealed 
by  the  applicant  in  an  appropriate 
Federal  court.  Therejis  no  right,  under 
10  U.S.C  1552,  to  administrative 
recansidarati<m  of  a  ^nal  decisicm,  but 
applicants  have  always  been  allowed  to 
request  such  rectmsideration  by 
regulation. 

Undm  the  present  iDQT  BCMR 
regulation  with  resp^^to 
reconsideration  (33  (FR  52.67(b)),  the 
rally  basis  for  recmuideration  is  the 
presentation  ai  "ne%tly  discovered 
evidence  or  infanna^ion,  not  previously 
considered  by  the  B4aid  *  *  *  (which] 
would,  if  true,  resuhi  in  a  determination 
other  than  that  ori|d$alIy  made. " 

The  present  regul^on  does  not 
explicitly  aiithoriiw  reomsidention  if 
the  applicant  oChn  evidence  showing 
that  material  legal  orf  factual  error  was 
made  by  the  B<Mrd  i^  its  original 
decision.  Also,  it  do^  not  provide  a 
means  for  expeditiots  handling  of 
req[uasta4)r  reconsii^eration  tluA  do  not 
meet  the  threshold  requimnants  for 
review.  Because  of  the  current  statutory 
direction  that  Boardidecisions  be  issued 
within  10  months  o|  receiving  a 
ctHnplete  application,  and  the  resulting 
pressure  on  Board  resoxiroes,  the  Board 
must  find  «rays  to  ii|creese  its  ^doicy 
of  operation.  An  expedited  process  for 
handling  fodally  d^Bctive 
reoonsideiation  requests  is  proposed  as 
an  ai^ot^iriBte  step  n  that  direction.  In 
addition,  the  prasen :  rule  does  not 


require  that  a  request  far 
reoonsideraticm  be  made  within  a 
certain  time  period. 

TheProposal 

The  proposed  rule  would  explicitly 
authorize  the  Board  to  consider 
applications  for  reconnderation  upon  a 
showing  that  the  Board  committed  legal 
or  foctual  error  in  the  csriginal 
determination  that  could  have  resulted 
in  a  determination  other  than  that  made. 

The  proposed  rule  would  authorize 
the  Chairman  not  to  docket  appHcations 
for  reconsideration  that  do  not  meetlhe 
threshold  reqtiirements  for 
reconsidOTaticHi.  i.e.  applications  that 
only  (1)  present  evidence  or  infonnation 
previously  considered  by  the  Boerd,  (2) 
present  new  evidence  or  infonnation 
that  is  clearly  not  material  to  the  result 
in  the  case,  (3)  present  new  evidence  or 
infonnation  that  could  have  been 
submitted  earlier  with  the  exercise  of 
reasonaUe  diligence,  or  (4)  make 
arguments  as  to  legal  or  factual  error 
that  are  clearly  not  material  to  the 
result.  The  phrase  "otherwise  comes  to 
the  attention  of  the  Board"  has  been 
deleted,  however,  as  uimecessary. 

The  proposed  rule  would  pro^de  that 
no  Boaird  member  wdio  considered  an 
applicant's  original  application  fw 
correction  would  participate  in  the 
consideration  of  that  person's 
application  for  reconsideration.  There 
will,  to  the  extent  practicable,  be  a 
related  prohibition  on  the  staff  m«nber, 
the  person  who  drafted  the  origiiul 
decMon  would  not  draft  the 
reconsidnation  decision.  In  light  of 
these  safeguards,  it  would  not  be  °  ^'  ./ 
necessary  Ecv  the  Secretary's  designate 
to  approve  each  denial  of  a 
reconsideration  request,  thus  expediting 
the  leview  process. 

Sectioa-by-Seclioa  Analysis 

Section  52.67,  Reconsideration,  is 
rewritten  to  add  the  new  requirements 
outlined  above,  and  to  simplify  the 
{Hocedure  on  reconsideration. 

Paragraph  (a)  provides  that 
reconsideiBtion  of  an  applio^on  may 
occur  if  the  appUcant  meets  at  least  one 
of  two  sets  of  criteria.  The  first  of  these, 
paragn^h  (a)(1),  directs  reconsideration 
if  an  applicant  presoits  evidence  or 
infonnation  that  was  not  previously 
considerBd  by  the  Board  ^that  evidence 
or  information  could  result  in  a  diffarent 
determination  and  if  it  "could  not  have 
been  presented  to  the  Board  prior  to  its 
origiiial  detnmination  if  the  aj^licant 
had  exercised  reasonable  diligence." 
The  second  of  these,  paragraph  (aX2), 
directs  reconsideraticHi  if  an  applicant 
presents  evidence  or  inibmiati<m  that 
the  Board  committed  Iqgal  or  foctiial 


error  in  the  original  determinatikm  that 
could  have  resulted  in  a  different  result. 

Paragraph  (b)  directs  the  Chairman  to 
dodcet  a  reconsideration  request  if  it , 
meets  the  requirements  of  paragraph  • 
(aMl)  or  (a)(2).  If  neither  of  these         -'^ 
requirements  is  met,  the  Chairman  shall 
not  docket  the  request,  and  shaU  return 
the  applicatim  to  the  applicant  with  a 
statement  th^  ik>  action  is  being  taken 
due  to  a  feilure  to  meet  the  threshold 
requirements  for  docketing. 

Paragraph  (c)  provides  that  the  Board 
shall  consider  each  application  for 
reconsideration  that  has  been  docketed 
under  paragraph  (b).  This  paragraph 
also  provides  that  the  final  decision  on 
reconsideration  shall  involve  a  different 
Board  than  the  one  that  initially 
considmed  the  application. 

Paragraph  (d)  provides  that  the 
Board's  final  action  on  docketed 
application  for  reconsideration  shall  be 
the  sanie  as  if  they  were  original 
applications  for  correction. 

Paragraph  (e)  provides  that  an 
applicant's  request  for  reconsideration 
must  be  filed  within  two  yean  after  the 
issuance  of  a  final  decision,  subject  to 
other  legal  rules  such  as  the  Soldier's 
and  Sailor's  Civil  Relief  Act  The  two- 
year  statute  of  limitations  parallels  the 
time  period  allowed  by  Article  73  of  the 
Uniform  Code  of  Military  Justice  for 
petitioning  for  a  new  trial  after  the 
approval  of  a  coiut-martial  sentence  on 
the  groimds  of  newly  discovered 
evicitence  or  fraud  on  the  court.  If  the 
Chairman  dockets  an  applicant's  request 
for  reconsideration  under  paragraph  (b). 
the  two-year  requirement  may  be 
waived  if  the  Board  finds  that  it  would 
be  in  the  interest  of  jiistice  to  consider 
the  request  despite  its  untimeliness. 

Regulatory  Process  Matters 

This  NPRM  does  not  propose  a 
significant  rule  under  Executive  Order 
12681  or  the  Department's  Regulatory 
PoUcies  and  Prooediues.  The  costs  of  a 
purely  procedural  change  in  the  Board's 
rule  would  be  negligible.  The  NPRM 
would  not.  if  adopted,  have  a  significant 
economic  eSact  on  a  substantial  number 
of  small  entities,  as  defined  in  the 
Regulatory  Flexibility  Act  There  are  no 
Federalism  fectfvs  to  warrant  the 
preparation  of  a  Fedmalism  assessment. 

List  ef  Sab|ects  in  32  CFK  Part  52 

Administrative  practice  and 
procedure.  Archives  and  records. 
Military  persoimel.  Military  records. 


Issued  this  24th  day  of  Novmnber  at 
Washington,  DC. 
MOftisaBr  L.  Downsy. 
Deputy  Secretary  ofTransportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  the  Secretary  of 
the  U.S.  Department  of  Traixsportation 
proposes  to  amend  33  CFR  Part  52  as 
follows: 

PARTS2-{AMENDED] 

1.  The  authority  citation  for  Part  52  is 
revised  to  read  as  follows: 

Andiartlj:  10  U.SXL  1SS2;  49  U.S.C  108; 
Pub.  L.  101-225. 103  Stat.  1908. 1914. 

2.  Section  52.67  is  revised  to  read  as 
follows: 

f52.C7    Reoonslderation. 

(a)  Reconsideration  of  an  application 
for  correction  of  a  military  record  shall 
occiu  if  an  applicant  requests  it  and  the 
request  meets  the  requirements  set  forth 
in  paragraph  (a)(1)  or  (a)(2)  of  this 
section. 

(1)  An  applicant  presents  evidence  or 
information  that  was  not  previously 
considered  by  the  Board  that  could 
result  in  a  determination  other  than  that 
originally  made.  Evidence  or 
information  may  only  be  considered  if 
it  could  not  have  becm  presented  to  the 
Board  prior  to  its  original  determination 
if  the  applicant  had  exercised 
reasonable  dihgence;  or 

(2)  An  appliomt  presents  evidence  or 
infonnation  that  the  Board,  or  the    - 
Secretary  as  the  case  may  be,  committed 
legal  or  factual  error  in  the  original 
determination  that  could  have  resulted 
in  a  determination  other  than  that 
originally  made. 

$)  The  Chainnan  shall  docket  a 
request  for  reconsideration  of  a  final 
decision  if  it  meets  the  requirements  of 
paragraph  (a)(1)  or  (a)(2)  of  this  section. 
If  neither  of  these  requirements  is  met, 
the  Chairman  shall  not  docket  such 
request. 

(c)  The  Board  shall  consider  each 
application  for  reconsideration  that  has 
been  docketed.  None  of  the  Board 
membere  who  considered  an  applicant's 
original  application  for  correction  shall 
participate  in  the  consideration  of  that 
applicant's  application  for 
reconsideration. 

(d)  Action  by  the  Board  on  a  docketed 
application  for  reconsideration  is 
subject  to  §  52.64(b). 

(e)  An  applicant's  request  for 
reconsideration  must  be  filed  within 
two  yeare  after  the  issuance  of  a  final 
decision,  except  as  otherwise  required 
by  law.  If  the  Chairman  dockets  an 
applicant's  request  for  reconsideration, 
the  two-year  requirement  may  be 


waived  if  the  Board  finds  that  it  would 
be  in  the  interest  of  justice  to  considOT 
the  request  despite  its  imtimeliness. 

(FR  Doc  95-29345  Filed  12-8-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[8C-029-1-7177b:  FRL-631Mi 

Approval  and  Promulgation  of 
Implementation  Plans  State  of  South 
Carolina's  Stale  Implementation  Plan 
(SIP) 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  South 
Carolina  for  the  purpose  of  establidiing 
a  Federally  enforceable  state 
construction  and  operating  permit 
(FESCOP)  program.  In  order  to  extend 
the  Federal  enforceability  of  South 
Carolina's  FESCOP  to  hazardous  air 
pollutants  (HAPs),  EPA  is  also 
proposing  approval  of  South  Carolina's 
FE^ZDP  regulations  piusuant  to  section 
112  of  the  Clean  Air  Act  as  amended  in 
1990  (CAA).  In  the  Final  Rules  Section 
of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontrovereial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  docimient.  Any  parties 
interested  in  commenting  on  this    ' 
docimient  should  do  so  at  this  time. 
DATE:  To  be  considered,  comments  must 
be  received  by  January  10. 1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Scott  Miller,  Air 
Programs  Branch,  Air,  Pesticides  & 
Toxics  Mangement  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 

Copies  of  the  material  submitted  by 
the  State  of  South  Carolina  may  be 


examined  during  normal  business  home 
at  the  following  locations: 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency.  401  M  Street  SW., 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  4  Air  Programs  Branch,  345 

Courtland  Street  NE.,  Atlanta,  Georgia 

30365. 
South  Carolina  Departme^nt  of  Health 

and  Environmental  Control,  2600  Bull 

Street,  Columbia,  South  Carolina 

29201. 
FOR  FURTHER  MFORMATION  CONTACT: 
Scoti  Miller,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE,  Atlanta,  Georgia  30365.  The 
telephone  niunber  is  404/347-3555 
extension  4153. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  September  20, 1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator 

[FR  Doc  95-30107  Filed  12-8-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CO  Docket  No.  91-281 ;  FCC  95-480] 

Calling  Number  Identification 
Service— Caller  ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  On  November  30.  1995,  the 
Conunission  adopted  a  Fourth  Notice  of 
Proposed  Rulemaking  (Fourth  NPRM) 
addressing  numerous  petitions  for 
waiver  of  its  Caller  ID  rules.  The  Fourth 
NPRM  is  intended  to  address  issues 
associated  with  requiring  carriers  to 
deploy  blocking  capabilities.  It  seeks 
comment  on  whether  local  exchange 
carriers  (LECs)  must  pass  calling  party 
number  (CPN)  if  they  use  particular 
switches  that  do  not  have  CLASS 
software  installed. 

DATES:  Comments  must  be  filed  on  or 
before  December  27, 1995,  and  reply 
comments  must  be  filed  on  or  before 
January  10,  1996. 

ADDRESSES:  Federal  Conununications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 
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FOR  FURTHBIMPOlWkllON  COIfrACT: 
Michael  Spedit.  Senior  Knginwir. 
Netwtnk  Services  DMsion.  Ccnxunon 
Carrier  Bureeu.  (20a  41S-2378  or 
Elizabeth  NigJUiiigue,  Attorney. 
Networic  Servkes  Dtvisioii,  Common 
Caitier  Bureau.  (202^  418-2352. 
SUPPLBKNTARY  MR|«IATION:  This 
summarizes  the  Coii^mission's  Fourth 
Notice  of  Proposed  Itulemaking  in  the 
matter  of  CalUng  Nimiber  Identification 
Service— Caller  ID.  fcC  Docket  No.  91- 
281.  FCC  95-480,  a4opted  November 
30, 1995  and  released  Decooobm'  1, 
1995).  The  file  is  avtilable  for 
inspection  and  cop)|uig  during  the 
weekday  hours  of  9  km.  to  4:30  p.m.  in 
the  Commission's  Reference  Center, 
room  239, 1919  M  Sl,  N.W., 
Washington,  DC,  otcopies  may  be 
purchased  Grom  the  Commission's 
duplicating  contractpr,  ITS,  Inc.  2100  M 
St..  N.W.,  Suite  140.  Washington,  D.C 
20037,  phone  (202) 857-3800. 

Analysis  of  Proceed^ 

On  May  5, 1995,  the  Commission 
affirmed  its  finding  that  interstate 
delivery  of  a  calling^  party's  number  is 
in  the  public  inters^.  The  Commission 
noted  that  widespreed  availability  of 
CPN  promotes  new  services,  consistent 
with  Commission  responsibilities  under 
Section  1  and  7  of  tike  Communications 
Act  and  benefits  the  public  by  enabling 
consumers  to  condilct  telephone 
transactions  more  e^cienUy.  The 
Commission  also  cabtinued  to  recognize 
the  importance  of  balancing  the  benefits 
of  such  widespread  availability  with  the 
privacy  interests  of  calling  and  called 
parties  and  the  need  for  reasonable 
consumer  education.  The  Commission 
affirmed  rules  that  pequire  carriers  with 
Signalling  System  7  (SS7)  call  set  up 
capability  to  transport  CPN  to 
interconnecting  carriers  without 
additional  charge,  "the  Commission  also 
affirmed  rules  that  ^uire  originating 
carriers  to  recogniz^  *67  as  the  first 
three  digits  of  a  call  as  a  caller's  request 
for  privacy.  The  Commission  permitted 
per  line  blocking  where  state  policy 
allows  and  establis]|ed  rules  that 
carriers  providing  per  line  blocking 
services  recognize  *  82  as  a  caller's 
request  that  privacy  not  be  provided. 
Additionally,  the  Cbmmission  affirmed 
rules  that  require  ctrriers  to  notify 
customers  with  resiect  to  *67  and  *82 
capabilities.  1 

Over  the  past  several  months,  the 
Commission  has  received  numerous 
requests  from  petitioners  seeking 
waivers,  stays  or  declaratory  rulings  of 
the  Commission's  qaller  ID  rules.  On 
October  30, 1995,  the  Commission 
released  an  Order  that  addressed  some 
of  these  requests  for  relief.  See  Rules 


and  Polides  Regaiding  Calling 
NuaAeting  Idant^cation  Service — 
Caller  ID.  Order.  CC  Docket  No.  91-281. 
FCC  95-446.  released  October  30. 1995. 
On  November  30. 1995.  the  Common 
Carrier  Bureau,  pursuant  to  delegated 
authority,  adopted  an  Ordw  that 
addressed  the  remaining  petitions  for 
relief.  See  Rules  and  Policies  Regarding 
Calling  Number  Identification  Service — 
Caller  m.  Order,  CC  Docket  No.  91-281. 
DA  95-2415  (Com.  Car.  Bur.  adopted 
November  30. 1995). 

The  Fourth  NPRM  tentatively 
concludes  that  LEC  swritches  not 
eqmpped  vriih  CLASS  software  should 
not  be  required  to  pass  CPN  and  that 
they  should  be  permitted  to  pass  it  only 
if  they  can  provide  the  blocking  and 
unblocking  capabilities  specified  in 
Section  64.1601(b)  of  the  Conunission's 
rules.  The  Fourth  NPRM  seeks  comment 
on  its  tentative-conclusions,  and     . 
specifically  on  the  economic  feasibility 
of  adding  blocking  and  unblocking 
capabilities  to  switches  already  able  to 
pass  CPN. 

Ordering  Clauses 

It  is  further  ordered,  pursuant  to 
Sections  1, 4(i)  and  (j),  201-205,  218  of 
the  Communications  Act  as  amended, 
47  U.S.a  151, 154(i),  154()).  201-205, 
and  218,  that  notice  is  hereby  given  of 
the  proposed  changes  in  policies 
regarding  the  application  of  caller  ID 
riiles  to  switches  without  CLASS 
software,  and  comment  is  invito  on 
this  proposal 

List  of  Subjects  in  47  CFR  Part  64 

Calling  party  telephone  nimiber. 
Communications  common  carriers. 
Telephone. 

Federal  Camnnmications  Commission. 

WilUam  F.  CatoH. 

Acting  Secretary. 

(FR  Doc.  95-30051  Filed  12-8-95;  8:45  am) 
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47  CFR  Part  7e 

[CS  Docket  No.  95-174;  FCC  95-4721 

Cable  Television  Act  of  1992 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Notice  of  Proposed 
Rulemaking  seeks  comment  on 
proposed  methods  for  cable  operators' 
setting  of  uniform  rates  for  uniform 
services  ofiisred  in  multiple  fianchising 
areas.  The  Commission  is  exploring  this 
issue  to  solicit  comment  on  possibly 
permitting  operators  to  establish 


uniform  rates.  The  item  will  help  the 
Commission  create  a  record  on  mis 
issue,  whidi  will  assist  the  Commission 
in  designing  new  or  amending  current 
regulations  to  allow  operators  to 
establish  uniform  rates. 
DATES:  Comments  are  due  on  or  before 
January  12. 1996  and  reply  comments 
are  due  on  or  before  February  12. 1996. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Walks,  (202)  416-0847. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington,  DC  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW..  Washington,  DC  20037. 
(CS  Docket  No.  95-1741 

In  the  matter  of  Implementation  of  Sections 
of  the  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992— Rate 
Regulation  Uniform  Rate-Setting 
Methodology. 

Notice  of  Proposed  Rulemaking 

Adopted:  Nov«nber  28, 1995. 
Released:  November  29, 1995. 
By  the  Commission: 

Conunent  Date:  January  12, 1996. 
Reply  Comment  Date:  February  12. 
1996. 

L  Introductiaii 

1.  Under  the  Commission's  cable      . 
service  rate  regulations,  a  cable  operator 
serving  multiple  franchise  areas  must 
establish  maximum  permitted  service 
rates  in  each  franchise  area.  These  rates 
often  vary  from  franchise  area  to 
franchise  area,  even  if  each  area  receives 
the  identical  package  of  program 
services.  This  outcome  may  cause 
needless  confusion  for  subscribers,  as 
well  as  lumecessary  administrative 
burdens  for  cable  companies.  In 
addition,  a  cable  operator's  ability  to 
market  its  product  on  a  regional  basis 
may  be  hindered.  Therefore,  in  this 
Notice  of  Proposed  Rulemaking 
("NPRM"),  we  explore  the  design  and 
implementation  of  an  optional  rate- 
setting  methodology  under  which  a 
cable  operator  coiUd  establish  imiform 
rates  for  imiform  cable  service  tiera 
offered  in  multiple  franchise  area. 

n.  Background 

2.  Under  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  (the  "1992  Cable  Act"),  the 
rates  chaiged  by  a  cable  system  are 
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sub)eGi  tA  regulation  unless  the  system 
bees  eSective  canqwtitirai.  In 
particular,  the  1992  Cable  Act  directed 
the  Commission  to  establish  regulations 
designed  to  protect  subecriben  from 
unreasonable  rates  for  certain  types  of 
cable  services  oSsred  by  such  systems. 
Rate-regulated  services  consist  of  the 
besic  service  tier  ("BST")  and  the  cable 
programming  servicae  tier  ("CPST"). 

3.  Every  came  operator  subject  to  rate 
regulation  must  oSar  a  BST  that 
includes  all  local  broadcast  stations  that 
the  operator  canies  on  its  system,  plus 
all  public,  educational,  and    . 
governmental  ("PEG")  access  channels 
required  by  the  operator's  franchise 
agreement  with  its  local  frandiising 
authority.  If  it  so  dmoses,  a  cable 
operator  may  oBn  additional 
programming  on  its  BST  beyond  these 
miiSmum  requirements.  Subecriben  to 
a  rate-regulated  cable  systnn  must 
purchase  the  BST  in  Older  to  have 
access  to  any  other  tier  of  service. 
CPSTs  include  all  non-BST 
programming  ofiiBrBd  over  the  cable 
system,  other  than  programming  ofi'ered 
to  subscriben  on  a  per  channel  or  per 
program  basis.  There  is  no  general 
requirement  that  an  operator  oSar  a 
CPST,  and  aatae  operaton  ofiar  no 
CPST.  Per  channel  and  per  program 
ofhrings  are  generally  exempt  from  rate 
regulatian. 

4.  Congress  identified  several  specific 
fadon  that  the  Commission  must 
consider  in  establishing  regulations 
governing  BST  and  CPST  rates.  The 
Commission  may  take  other  fsctora  into 
account  as  weU.  In  addition,  the  1992 
Cable  Act  requized.  that  the  Commission 
"seek  to  reduce  administrative  burdens 
on  subecriben.  cable  apeitXars, 
franchising  authorities  and  the 
Commission"  in  establishing  its 
regulations. 

5.  Under  the  primary  method  of  rate 
regulation  adopted  by  the  Commission, 
a  regulated  cable  system  determines  the 
mairiinnm  permitted  initial  rates  for 
cable  services  pursuant  to  a  benchmark 
formula.  In  selecting  a  primary 
regulatory  model,  the  Commission 
employed  a  benchmark  formula  instead 
of  ue  cost-of-service  methodology  that 
is  traditionally  applied  to  public 
utilities  becaiise  of  the  often  significant 
administrative  costs  and  btlrdens  on 
regulatora  and  regulated  companies 
associated  with  cost-of-service 
regulation.  However,  operatora  subject 
to  regulation  do  have  the  option  of 
setting  ratra  in  accordance  with  a  cost- 
of-service  methodology  that  the 
Commission  has  developed. 

6.  To  set  or  justify  its  mitial  rates  in 
accordance  with  the  benchmark 
formtila.  a  cable  operator  first  must  use 


FCC  Form  1200.  This  form  generates  a 
maximum  pmmitted  rate  as  of  May  15, 
1994  for  a  particular  franchise  area, 
based  upon  various  characteristics 
specific  to  the  cable  system  within  that 
franchise  area.  These  variables  include 
channels  per  tier,  number  of  regulated 
non-broadcast  channeb  per  tier,  number 
of  subscriben  in  the  local  franchise 
area,  number  of  tier  changes,  the  census 
income  level  for  the  frandiise  area, 
number  of  additional  outlets  and  remote 
control  units  in  the  franchise  area, 
system-wide  subscribership,  whether 
the  system  is  part  of  a-nsukiple  system 
operation  ("MSO").  and  the  nun^ier  of 
systems  in  the  MSO.  A  benchmark 
operator  may,  and  sometimes  must, 
adjiist  the  rates  permitted  by  Form  1200 
to  take  accoxmt  of  changes  in  inflation 
and  other  costs  since  May  15, 1994. 
Currently,  the  operator  must  use  FOC 
Form  1210  to  calculate  these 
adjustments.  As  of  the  effective  date  of 
the  Form  1240  promulgated  pursuant  to 
the  recently  adopted  TUrteenth  Order 
on  Reconsideration,  60  FR  52106 
(October  6, 1995),  operaton  may  make 
rate  adjustments  as  provided  by  FCC 
Fonn  1240  in  lieu  of  Form  1210. 
Whereas  an  operator  can  file  Form  1210 
as  often  as  once  per  calendar  quarter  to 
adjust  rates  to  take  account  of  costs 
already  incurred  by  the  operator,  Form 
1240  will  be  filed  no  more  than 
Annually  but  will  permit  the  operator  to 
adjust  rates  based  on  costs  to  be 
incurred  within  the  coming  year.  In 
addition,  operaton  may  increase  rates  to 
reflect  the  addition  of  new  programming 
services  to  regulated  tiera.  Our  rules 
provide  two  methods  for  adjusting  rates 
for  the  addition  of  programming 
services.  Firet,  an  operator  can  add 
channels  to  CPSTs  using  our  original 
"going-forward"  rules,  which  allow  the 
operator  to  charge  subscriben  the  cost 
of  the  additional  {HOgranuning  plus  up 
to  an  additional  7.5%  markup  on  that 
cost.  Second,  an  operator  may  add 
programming  services  under  the 
Conunission's  more  recently  adopted 
going-forward  option,  whicii  allows  an 
operator  to  charge  subscriben  up  to 
$0.20  per  channel  for  additional 
channels  and  up  to  a  further  $0.30  in 
associated  licensing  fees.  The  latter 
going-forward  rules  similarly  require 
specific  decreases  in  subscriber  rates 
when  an  operator  deletes  channels  from 
its  lineup,  depending  on  when  the 
channel  in  question  was  added. 

7.  Enforcement  of  the  Commission 
rate  regulations  is  divided  between 
qualified  local  franchising  authorities 
and  the  Commission.  A  local 
franchising  authority  may  enforce 
regulation  of  the  cable  operator's  BST 


once  the  Commission  has  received  and 
approved  the  local  franchising 
authority's  certification  that  it  has  the 
legal  and  practical  ability  to  do  so.  Upon 
receiving  notification  that  the 
franchising  authority  has  been  certified 
by  the  Commission  to  regulate  rates,  a 
cable  operator  opting  for  benchmark 
regulation  must  justify  its  existing  BST 
rates  pursuant  to  the  benchmark 
formula.  Once  regulated,  the  operator 
also  must.seek  local  approval  for  future 
BST  rate  increases.  The  operator  seeks 
such  approvals  by  filing  tne  forms 
described  above.  The  operator  also  must 
justify  its  rates  for  equipment  and 
installations  associated  with  the  BST. 
The  franchising  authority  must  then 
review  the  forms,  may  request 
additional  information  if  reasonably 
necessary  to  complete  its  review,  and 
ultimately  issue  an  order  approving  or 
disapproving  the  rates  proposed  by  the 
operator. 

8.  The  partidptation  by  local 
franchising  authorities  in  the  regulation 
of  cable  service  is  critical.  Generally,  the 
Commission  establishes  federal 
standards  and  procedures  concerning 
various  aspects  of  cable  service  which 
local  franchising  authorities  implement. 
These  rules  include  but  are  not  limited 
to  subscriber  rates,  cable  service 
technical  standards,  and  customer 
service.  Local  franchising  authorities  are 
the  first  line  of  enforcement  of  these 
niunerous  regulations.  While  the 
Commission  may  be  on  hand,  either  by 
statute  or  informally,  to  help  resolve  any 
disputes  that  may  arise  between  e  cable 
provider  and  a  local  franchising 
authority,  the  responsibility  to  oversee 
cable  service  regulations  fells  primarily 
on  the  franchise  authorities.  Generally, 
the  Commission  gives  significant 
deference  to  decisions  by  local 
franchising  authorities.  For  example,   . 
where  a  cid>le  operator  appeals  a 
franchising  authority's  rate  decision,  the 
Conunission  will  not  conduct  de  novo 
review  of  the  decision;  rather,  the 
Commission  will  defer  to  the  local 
authority's  decision  provided  there  is  a 
rational  basis  for  the  decision.  This 
process  is  just  one  example  of  the 
Commission's  significant  reliance  upon 
local  franchising  authorities  in  the 
regulation  of  basic  cable  service. 
Moreover,  in  all  but  the  most  rare 
situations,  local  authorities  administer 
cable  service  regulation  without  federal 
assistance. 

9.  An  operator's  CPST  is  subject  to 
regulation  directly  by  the  Commission. 
Conunission  enforcement  of  CPST  rate 
regulation  is  triggered  by  the  filing  of  a 
complaint  by  a  subscriber  or  frandiising 
authority  or  other  relevant  state  or  local 
regulatory  authority.  Upon  the  filing  of 
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such  a  complaint,  t^e  op«rator  must  file 
the  necessaiy  formaj  wiu  the 
Qnnmission.  whiclj  then  follows  a 
review  process  analogous  to  that  used 
by  local  franchising  authorities 
regulating  BST  ratel. 

10.  The  benchmark  approach 
described  above  requires  operators  to 
establish  a  separate  rate  structure  in 
each  franchise  area  served,  since  many 
of  the  variable  used!  to  generate  the 
maximum  rate  are  ^anchise  specific. 
For  example,  'yhile4he  data  on  whether 
the  system  is  part  of  an  MSO  will  be 
identical  throughout  all  of  the  franchise 
areas  served,  the  cetisus  income  and 
subscribership  varifbles  are  measured 
on  a  frBnchise  area  basis  and  necessarily 
will  vary  among  franchise  areas. 
Similarly,  costs  associated  with  PEG 
diannels  and  other  franchise-related 
costs  may  vary  among  franchise  areas.  A 
disparity  in  rates  ailumg  fivnchise  areas 
will  occur  even  if  the  operator  provides 
service  to  multiple  franchise  areas 
throu^  a  single,  integrated  cable 
system,  since  even  \n  that  case  rates  are 
set  separatriy  for  e^ch  franchise  area  on 
the  basis  of  vari^^s  specific  to  the 
franchise  area.        ' 

11.  Relatedly,  wejnote  that  the 
acquisition  and  clustering  of 
neighboring  cable  systems  by  MSOs  has 
become  £urly  common.  An  operator 
seeking  to  e^ablish  uniform  rates  and 
services  for  clustered  systems  Ukely  will 
need  to  add  rhannqls  to  the 
progrunming  linea|98  of  certain  system 
and  delete  channeU  from  die  lineups  oi 
other  systems.  While  the  Commiseion's 
"going-forward"  rate  regulatioiu 
typically  provide  operators  with  the 
fleodbility  to  establfdi  a  uniform 
package  of  prograniming  services,  the 
operator's  efforts  to  equalize  prices  will 
be  severely  conatraiaed  because  the 
rules  qnite  spedficldly  dictate  permitted 
changes  in  rates  th«t  must  accompany 
changes  in  level  of  Mrvice  and  do  not 
pennh  regional  av^aging  of  the  data 
used  to  onnplele  rates. 

m.DijnMrie« 

12.  We  tentatively  conclude  that 
permitting  operate^  serving  multiple 
frandiiae  areas  to  eptdilish  uniform 
services  at  imifonn  rates  in  all  such 
areas  would  be  beneficial  for 
subscribers,  franchising  authorifies.  and 
operators.  For  example,  fKalitafing  an 
operator's  ability  te  advertise  a  single 
rate  for  cable  service  over  a  broad 
geographic  region  iaay  lower  marketing 
costs  and  wnkanr^  the  operator's 
efficioicy  in  respoiiding  to  competition 
from  ottsniative  service  providns  that 
tjrpically  may  estahlish  and  market 
uniform  services  a«d  rates  without 
regard  to  franchisejaiea  boundaries.  The 


increased  ability  of  operators  to  compete 
resulting  from  this  approach  may 
increase  penetration  in  a  partiodar 
franchise  aree.  Such  an  approach  could 
reduce  consumer  confusion  because  a 
subscriber  moving  from  one  part  of  die 
operator's  service  area  to  another  would 
not  experience  any  difference  in  price  or 
service  offerings.  We  explore  below  two 
alternatives  for  permitting  an  operator  to 
establish  uniform  rates  for  uniform 
services  across  multiple  firanchise  areas, 
while  fully  protecting  subscribers  from 
unreasonable  rates,  and  solicit  comment 
on  these  and  any  other  possible 
approaches.  Before  discussing  these  two 
methodolo^es,  we  will  identify  seve^ 
issues  that  will  arise  regardless  of  which 
methodology  we  ultimately  adopt. 

13.  Cable  operators  currently  serve 
multiple  franchise  areas  using  a  variety 
of  system  structure;  some  operators 
serve  multiple  areas  with  a  single, 
integrated  cable  system  while  others  use 
multiple,  distinct  systems.  An  operator's 
rates  we  not  dependent  on  whether 
single  or  midtiple  systems  are  used  to  . 
deliver  service.  We  propose  that  under 

a  uniform  rateO-setting  option,  a  cable 
operator  be  allowed  to  establish  uniform 
rates  for  uniform  service  oSerings  in 
multiple  franchise  areas  regardless  of 
whether  the  operator  serves  the  mvdtiple 
franchise  areas  with  on  integrated  cable 
system  (i.e.,  tma  '^headend")  or  «dth 
multiple  separate  cable  systems,  and 
seek  comment  on  this  proposal. 

14.  We  believe  that  cable  operators 
primarily  will  seek  to  establish  uniform 
rates  for  systems  seirving  multiple 
franchise  areas  that  are  located  within 
some  measure  of  proximity  to  each 
other,  perhaps  for  purposes  of  regional 
adverting.  Moreover,  it  is  likely  that  the 
service  costs  and  characteristics,  sudi  as 
the  number  of  channels,  density  of 
subscribers,  and  median  income  level, 
associated  with  various  franchise  areas 
typically  Mdll  vary  as  the  geographic 
distances  increase  between  the  multiple 
franchise  areas.  This  circumstance  can 
increase  the  complexity  of  uniform  rate- 
setting  across  midtiple  franchise  areas. 
We  note  that  a  cable  operator's 
obligation  under  the  "must-carry"  rules 
to  carry  local  over-the-air  broadcast 
stations,  as  well  as  the  operator's 
copyright  fee  respfflisibilities,  are 
determined  based  on  the  Area  of 
Dominant  hifluence  ("AEH")  in  which 
the  system  is  located.  Secticm  4  of  the 
1992  Cable  Act  specifies  that  a 
commercial  broadcasting  station's 
market  shall  be  determined  in  the 
maimer  provided  in  §  73.3555(dK3Ki)  of 
the  Commission's  Rides,  as  in  effect  on 
May  1, 1991.  This  section  of  the  rules, 
now  redesignated  §  73.3555(eK3Xi). 
refers  to  Ai^tron's  AOI  for  purposes  of 


the  broadcast  multiple  ownership  rules. 
Section  76.55(e)  of  the  Commission's 
Rules  iHovides  that  the  AOIs  to  be  used 
for  purposes  of  the  initial 
impliraaentation  of  the  mandatray 
carriage  rules  are  those  published  in 
Arbitron's  1991-1992  Television  Market 
Guide.  This  Aibitron  Guide  is  available 
at  the  Federd  Comnmnications 
Commission,  2033  M  Street,  N.W.. 
Room  200,  Washington,  D.C.  We  note 
that  Arbitron,  the  company  that 
establishes  the  boundaries  for  ADIs,  has 
ceased  updating  its  ADI  market  list. 
Commission  staff  is  currently  exploring 
the  designation  of  a  replacement 
measure.  Accordingly,  we  seek 
comment  on  whether  the  ADI,  or  some 
other  region,  would  be  appropriate  for 
the  setting  of  imiform  rates.  We  seek 
comment  on  additional  benefits  of 
limiting  uniform  rate-setting  to 
franchise  areas  located  within  the  same 
ADI  or  similar  region,  as  well  as  any 
difficulties  residting  from  this 
limitation.  We  further  seek  comment  on 
the  benefits  or  detriments  of  limiting 
rates  to  franchise  areas  located  within 
the  same  county  or  state.  Finally,  we 
seek  comment  on  the  costs  and  benefits 
of  permitting  cable  operators  to  select 
the  region  in  which  to  set  uniform  rates 
under  a  uniform  rate-setting  method. 

15.  Below  we  describe  two  possible 
approaches  for  permitting  cable 
operators  to  establish  uniform  rates  for 
imiform  packages  of  services  offered  to 
midtiple  franchise  areas.  We  invite 
comment  from  interested  parties  as  to 
these  approaches  and  we  seek 
suggestions  as  to  any  other  alternatives 
that  would  further  the  goals  discussed 
above. 

16.  The  first  approach  would  work 
generally  as  follows.  A  cable  operator 
first  would  determine  or  identify  BST 
and  CPST  rates  established  in  each  local 
franchise  area  pursuant  to  our  existing 
rate  regulations,  as  adjusted  to  reflect 
permitted  or  required  rate  changes 
resulting  from  the  addition  or  deletion 
of  channels  necessary  to  structure 
uniform  tiers  throughout  the  franchise 
areas  served.  We  seek  comment  on 
whether  an  operator  would  similarly 
follow  our  existing  regulations 
concerning  rates  for  equipment.  BST 
rates  then  would  be  equalized  by 
reducing  all  BST  rates  charged  in  the 
relevant  region  to  the  lowest  regulated 
BST  rate  charged  in  any  one  frwichise 
area  located  in  the  region.  The  new 
tmiform  BST  rate  would  now  constitute 
the  operator's  maximum  permitted  rate 
for  basic  cable  service  in  all  the  relevant 
franchise  areas.  The  operator  then 
would  add  the  total  amount  of  "lost" 
revenue  resulting  from  the  various  BST 
rate  reductions  to  the  total  CPST 
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revenues  to  which  the  operator  is 
otherwise  entitled,  under  our  existing 
rules,  for  all  franchise  areas  in  the 
relevant  region.  The  operator  theh 
woidd  determine  a  uniform  CPST  rate 
by  dividing  the  total  of  the  displaced 
BST  revenues  and  existing  CPST 
-  revenues  by  all  CPST  subscribers  in  the 
region.  Thereafter,  the  operator  would 
apply  our  going-forward  policies  and 
annual  rate  adjustment  regulations  on  a 
regional  basis.  A  numerical  example  of 
this  option  can  be  found  below. 

17.  In  some  instances,  cable  systems 
may  be  regulated  in  certain  franchise 
areas  within  the  region  and  unregulated 
in  others.  We  proposed  that  operators  be 
free  to  establi^  uniform  rates  under  the 
uniform  rate-setting  approach  in 
unregulated  as  well  as  regulated 
franchise  areas  for  purposes  of 
uniformity.  We  believe  that  in  such 
situations,  an  operator  may  elect  to  base 
uniform  rates  in  part  on  data  from 
unregulated  areas  only  if  such  uniform 
rates  also  are  charged  in  the  unregulated 
areas.  We  believe  that  this  optional 
approach  further  enhances  operators' 
flexibility  in  establishing  imiform  rates. 
Moreover,  uniform  rates  calculated 
pursuant  to  the  method  ultimately 
adopted  in  this  proceeding,  and  charged 
in  unregulated  areas,  should  increeise  an 
operator's  regulatory  certainty  with 
respect  to  whether  the  subscriber  rates 
charged  in  the  unregulated  areas  are 
reasonable  under  our  rules  shoidd  the 
operator  later  become  subject  to  rate 
regulation  in  one  of  those  areas.  An 
operator  later  becoming  subject  to 
regulation  would  follow  our  existing 
procedures  for  establishing  regulated 
rates,  including  determining  an  initial 
rate  pursuant  to  our  benchmark  formula 
or  cost-of-service  rules,  and  seeking  the 
approval  of  rates  from  the  local 
franchising  authority.  We  seek  comment 
on  this  approach.  We  also  seek 
comment  on  how  an  operator's 
regulated  rates  for  equipment  may  affect 
the  setting  of  uniform  rates. 

18.  An  operator's  rates  woidd  remain 
subject  to  the  dual  jurisdictions  of  the 
affected  local  frandiising  authorities 
and  the  Commission.  Upon  the  initial 
appUcation  of  this  approach.  BST  rates 
would  be  unchanged  in  at  least  one 
franchise  area  and  would  be  reduced  in 
eadi  franchise  area  with  higher  rates. 
Thus,  this  proposal  may  benefit  many 
subscribers  who  receive  only  basic  cable 
service,  and  should  be  cost-neutral  to 
the  remaining  basic-only  subscribers  in 
the  franchise  area(s)  with  the  lowest 
current  BST  rates.  Certified  local 
franchising  authorities^ould  retain 
jurisdiction  to  ensure  that  the  operator's 
BST  rates  are  in  compliance  with  our 
rules.  The  operator  would  recoup  the 


costs  of  reduced  BST  rates  through  the 
averaged  CPST  rates  over  which  the 
Commission  would  retain  jurisdiction. 
We  seek  comment  on  this  proposed 
approach,  including  comment  on:  (1) 
the' costs  and  benefits  of  requiring 
operators  to  reduce  BST  rates  to  the 
lowest  common  rate  under  this  option, 
(2)  the  impact  of  an  operator's 
redistribution  of  BST  rate  reductions 
among  CPST  rates  charged  in 
neighboring  franchise  areas,  and  (3)  the 
application  of  our  going-forward 
poUcies  and  annual  rate  adjustment  on 
a  regional  basis.  We  note  that  our  rules 
allow  franchising  authorities  to  review 
and  approve  operators'  proposed  BST 
rates  and  increases  to  those  rates.  Under 
this  option,  however,  pre-approval  of 
uniform  BST  rates  by  franchising 
authorities  generally  will  be 
unnecessary  given  that  subscriber  rates 
typically  will  decrease  or  remain 
unchanged.  We  seek  comment  on  the 
benefits  and  costs  of  this  approach  for 
local  franchising  authorities,  and 
whether  this  approach  will  protect 
subscribers  from  unreasonable  rates. 

19.  Under  the  second  possible 
approach  for  establishing  imiform  rates 
for  uniform  services,  a  cable  op»erator 
would  determine  or  identify  BST  and 
CPST  rates  charged  in  each  of  the 
relevant  franchise  areas  pursuant  to  our 
existing  rate  regulations,  as  adjusted  for 
rate  changes  resulting  from  the  addition 
or  deletion  of  channels  necessary  to 
structure  uniform  service  tiers.  We  seek 
comment  on  whether  an  operator 
similarly  would  follow  our  existing 
regulations  concerning  rates  for 
equipment.  After  aggregating  the  BST 
rates  and  revenues  for  all  the  franchise 
areas  in  the  region,  and  then  the  CPST 
rates  and  revenues  for  all  franchise 
areas,  the  operator  would  determine  a 
single  "blended"  rate  for  BSTs.  and  a 
single  blended  rate  for  CPSTs.  to  be 
charged  in  all  franchise  areas  in  the 
region  pursuant  to  a  formula  designed 
by  the  Commission.  The  blended  rates 
for  BSTs  and  CPSTs  would  be 
determined  by  averaging  the  operator's 
total  BST  and  CPST  rates,  respectively, 
on  a  per  subscriber  basis  for  all 
subscribers  in  the  region,  in  order  to 
ensure  that  the  establishment  of  uniform 
rates  is  revenue-neutral  to  the  cable 
operator.  A  numerical  example  of  this 
option  can  be  found  below.  The 
operator  would  be  required  to  justify  its 
blended  rates  to  each  local  franchising 
authority  certified  to  regulate  rates.  The 
operator  would  be  bee,  of  course,  to 
establish  this  rate  in  uncertified  areas, 
for  purposes  of  uniformity  across  a  wide 
region.  As  noted  for  the  other  proposed 
approach,  we  propose  that  an  operator 


may  elect  a  base  uniform  rates  in  pari 
on  data  frtnn  unregulated  areas  only  if 
such  uniform  rates  also  are  charged  in 
the  unregulated  areas,  and  believe  that 
similar  benefits  for  operatcws  and 
subscribers  will  result  from  this 
requirement  under  both  possible 
approaches.  We  seek  comment  on  this 
tentative  amclusion,  as  well  as 
comment  on  other  benefits  and 
detriments  of  the  cable  operator  basing 
the  blended  rate  in  pari  on  data  from 
such  unregulated  areas.  We  also  seek 
comment  on  how  an  operator's 
establishment  of  uniform  rates  in 
uncertified  areas  may  impact  on  the 
operator's  ability  to  later  implement 
required  refunds  or  prospective  rate 
reductions  in  certified  areas. 

20.  After  setting  initial  uniform  rates, 
the  operator  would  apply  our  going- 
forward  policies  and  the  recenUy 
adopted  annual  adjustment  method  on  a 
regional  basis  to  adjust  future  rates. 
Again,  the  dual  jurisdictional 
boundaries  of  franchising  authorities 
and  the  Commission  would  remain 
intact.  We  seek  comment  on  this 
approach  generally,  including  comment 
on:  (1)  any  associated  burdens  for 
regulated  cable  companies  and 
regulators.  (2)  whether  this  approach 
would  protect  cable  subscribers  from 
unreasonable  rates  in  accordance  with 
the  1992  Cable  Act,  (3)  the  proposed 
calculation  of  the  blended  rate,  and  (4) 
the  appUcation  of  our  going- forward 
poUcies  and  annual  adjustment  method 
on  a  regional  basis.  We  note  that  under 
this  approach  subscribers*  BST  rates 
may  increase  in  certain  jurisdictions 
(and  decrease  in  others)  as  BST  rates  are 
adjusted  to  establish  uniformity.  We 
seek  comment  on  the  benefits  and  costs 
of  adopting  this  formula  given  that 
certain  BST  subscribers  may  experience 
rate  increases. 

21.  Both  proposed  uniform  rate 
setting  methodologies  will  result  in 
increases  in  CPST  rates  for  some 
subscribers.  In  light  of  the  cost  savings 
to  cable  operators  likely  to  be  created  by 
implementation  of  uniform  rates,  we 
seek  comment  on  whether  it  is 
appropriate  to  either  limit  the  amount  of 
increase  a  CPST  subscriber  must  pay  in 
a  given  year  as  a  result  of  this  institution 
of  uniform  rates  or  to  phase-in 
significant  increases  over  a  two-year 
period.  Commetlts  should  also  address 
what  administrative  burdens  such  a 
limitation  or  phased-in  increase  woiUd 
create  for  operators. 

22.  Several  potential  timing 
circumstances  may  affect  the 
implementation  of  a  uniform  rate-setting 
approach.  For  example,  where  an 
operator  has  submitted  justifications, 
the  operator  may  be  subject  to  multiple 
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local  toUing  ordns  of  vaiyiag  durations 
which  can  compUcala  iraplementatioa 
of  unilonn  BST  ratea^  After  the  initial  30 
day  notice  period  th«t  must  precede  any 
rate  adjustment,  franphising  authorities 
can  toll  the  efiective  date  of  a  proposed 
rateior  nn  additional  90  days  in 
benchmark  cases  or  iso  days  in  cost  of 
service  cases.  We  seek  suggestions  of 
procedures  that  wou)d  permit  a  cable 
operator  in  this  situ4ion  to  est^lish 
uniform  rates  as  exp^tiously  as 
possible.  We  solicit  <onmient  on 
allowing  proposed  itfiifoim  rates  to  take 
effect  automatically  after  some  period  of 
time,  subject  to  uMiiate  resolution  in  a 
later  "tniing-up"  pnloess.  in  which  rate 
discnpencies  coiud  tie  reflected  in  rates 
for  the  fbllowins  ye^. 

23.  In  propoding  t0  give  cable 
operatora  flexibility  (o  charge  uniform 
rates  for  unifonn  services,  we  in  no  way 
seek  to  dicumsoibathe  authority  of 
local  frandiising  autborities  to  negotiate 
franchise-specific  tenns  in  their 
agreements  with  cable  operators.  For 
example,  we  note  that  local  franchising 
authorities  typically)  establish 
requirements  in  a  frandiise  agreement 
with  reelect  to  the  designaticHi  or  use  of 
the  frandilsedcableKtpentor's  channel 
capacity  of  I^G  senlices.  This  could 
result  in  a  cable  sytftum  having  a  non- 
unifonn  channel  line-up  withLi 
franchise  areas  wh^  it  seeks  to 
establish  uniform  rates.  We  seek 
conunent  on  whether  our  imiform  rate 
proposals  require  ai|y  modification  or 
adjustmmit  to  aocoi^modate  sudi  non- 
uniforra  ofieiings.    < 

24.  A  further  {HoUem  may  arise 
because  PEG  requir^ents  and  other 
franchise  obUgatibne  will  vary  between 
franchise  areas,  such  that  the  operator's 
"franchise  related  cpsts,"  one  of  the 
variables  used  to  eslabli^  and  adjust 
rates,  also  will  vary  among  franchise 
areas.  We  seek  to  provide  c^le 
operators  with  uniferm  rate  alternatives 
w^iile  allowing  franchising  authorities 
flexibility  to  negotiete  franchise  terms 
and  conditicms  thatirespond  to 
particular  community  needs.  We  also 
seek  to  ensure  that  the  \mifbrm  rate 
proposal  does  not  allow  franchise- 
specific  costs  to  be  shifted  from  one 
oommimity  to  another.  One  alternative 
for  resolving  this  isfue  would  be  to 
permit  the  able  opisrator  simply  to 
itemize  and  charge  for  franchise-related 
costs  outside  the  uniform  rate-setting 
formula.  We  seek  comment  on  this 
approach.  We  also  seek  suggestions  of 
other  methods  that  icould  compensate 
operators  for  legitiihately  inciured 
expenses  while  protecting  subscribere 
from  unreesonable  rates.  Finally,  we 
seek  comment  on  additional  {xitential 
obstacles  to  the  estsblishment  of 


uniform  rates  and  service  offBrings,  and 
possible  resolutitms  to  such  obstacles. 

IV.  Initial  Regulatory  Flexibility  Act 
Analysis 

25.  Pursuant  to  Section  603  of  the 
Regulatory  Flexibility  Act.  the 
Commission  has  prepared  the  following 
initial  regulatory  flexibility  anal3rsis 
("IRFA")  of  the  expected  impact  of 
these  {nroposed  policies  and  nUes  on 
anall  entities.  Written  public  comments 
are  requested  on  the  IRFA.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  as 
comments  on  the  rest  of  the  NPRM.  but 
they  must  have  a  separate  and  distinct 
heading  designating  tiiem  as  responses 
to  the  regulatory-fl«dbility  analysis.  The 
Secretary  shall  cause  a  copy  of  the 
NPRM.  including  the  initial  regulatory 
flexilHlity  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  Act,  Pub.  L.  No.  96-354,  94 
StaL  1164.  5  U.S.C  601  et  aeq.  (1981). 

26.  Reeson  for  Action.  The 
Commission  has  perceived  that  our 
cable  service  rate  regulations  may 
impede  a  caUe  operator's  ability  to 
establish  uniform  rates  for  uniform 
services  ofiered  in  multiple  clustered 
franchise  areas.  We  believe  that 
allowing  operatora  to  Set  such  uniform 
rates  may  facilitate  operatora'  regional 
marketing  of  services,  reduce 
administrative  burdens  on  botii 
regulatora  and  cable  companies,  and 
reduce  consumer  confusion  resiUting 
from  disparate  rates.  The  NPRM 
proposes  two  possiUe  alternatives  for 
setting  uniform  rates,  and  solicits 
comments  on  further  approaches. 

27.  Objectives.  To  explore  a  method 
under  which  a  cable  operator  could 
establish  imiform  rates  for  uniform 
services  offered  in  multiple  franchise 
areas. 

28.  Legal  Basis.  Action  as  proposed 
for  this  rulemaking  is  contained  in 
Section  623  of  the  Communications  Act 
of  1934,  as  amended.  47  U.S.C.  §  543. 

29.  Description,  Potential  Impact  and 
Number  of  Small  Entities  Affected.  The 
proposals,  if  adopted,  Mdll  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

30.  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements.  None. 

31.  Federal  Rules  which  Overlap, 
duplicate  or  Conflict  with  these  Rules. 
None. 

32.  Any  Significant  Alternatives 
Minimizing  Impact  on  Small  Entities 
and  Consistent  with  Stated  Objectives. 
None. 


V.  Paperwork  Redaction  Act 

33.  This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM.  as  required  by  the 
Pq>erwork  Reduction  Act  of  1995.  Pub. 
L.  No.  104-13.  Public  and  agency 
comments  are  due  to  the  same  tiine  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  60  days  from  date  of 
publication  of  this  NPRM  in  the  Federal 
Register.  Comments  should  address:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biirden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

VL  Procedural  Provisions 

34.  Ex  parte  Rules — Non-Restricted 
Proceeding.  This  is  a  non-restricted 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  Commission's 
rules.  See  generally  47  CFR  §§  1.1202. 
1.1203,  and  1.1206(a). 

35.  To  file  formally  in  this 
proceeding,  you  must  file  an  origiiud 
plus  tour  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments  and 
reply  comments,  you  must  file  an 
original  plus  nine  copies.  Conunents  are 
due  by  January  12, 1996,  and  reply 
comments  are  due  by  February  12, 1996. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary. 
Federal  Communications  Commission, 
1919  M  Street  NW.,  Washington,  DC 
20554.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  houn  in  the 
FCC  Reference  Center,  Room  239, 
Federal  Commimications  Commission, 
1919  M  Street  NW.,  Washington,  DC 
20554. 

36.  In  addition  to  filing  comments 
with  the  Secretarj',  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
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Communications  Commission,  Room  Vn.  Ordering  Clauses 
234, 1919  M  Stieet,  N.W.,  Washington,  33  ^  is  ordered  that,  pursuant  to 

DC  20554j»r  via  tiie  Internet  to  Sections  623  of  the  Communications 

dconway«fbc.gOv.  and  to  TunoUiy  Fam.  ^^  ^j  ^934  ^  amended,  47  U.S.C.  543 

OMB  Desk  Officer,  10236,  NEBO,  725-  ^^^^^  jg  hereby  given  of  proposed 

17tii  Stieet.  N.W^  Washington,  DC  amendments  to  Part  76.  in  accordance 

20503  or  via  die  Internet  to  fain—  y^^^^  t^e  proposals,  discussions,  and 

t«al.eop.gov.  statement  of  issues  in  tiiis  NPRM,  and 

37.  For  additional  information  that  COMMENT  IS  SOUGHT  regarding 

concerning  the  information  collections  such  proposals,  discussion,  and 

contained  in  this  NPRM  contact  Dorothy  statement  of  issues. 
Conway  at  202-418-0217,  or  via  the  39.  It  is  further  ordered  that  the 

Internet  at  docmway9foc.gov.  Secretary  shall  send  a  copy  of  this 

Examples  of  Proposed  Methods 

'Each  franchise  area  has  11,000  BST  subscrbers  and  10,000  CPST  subscribers. 


NPRM,  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  96-354,  94 
Stat.  1164,  5  U.S.C.  §§601  et  seq.  (1981). 

List  of  Snbfects  in  47  CFR  Part  76 

[Cable  television.] 
Federal  Ck>mmumcations  Commission. 
William  F.  Caton. 
Acting  Secretary. 


Current  rates 

Franchise  A 

Fraichise  B 

Franchisee 

BST 

$10 
21 

$11 
21 

$11 

f^OCTF 

20 

Total  

31 

32 

31 

First  Proposed  Method: 

Step  1:  BST  rates  reduced  to  lowest  in 
region:  BST  rates  in  franchise  areas  "B" 
and  "C"  reduced  to  $10. 

Step  2:  "Lost"  BST  revenues  is 
totaled;  $l/subscriber  in  franchise  areas 


"B"  and 

"C"=($lxl  1 ,000)+($lxl  1 ,000)=$22,000. 

Step  3:  Current  CPST  revenue  is 
totaled: 

($21xl0,000)+($21xl0,000)+ 
($20xlO,000)=$620,OGO. 

Step  4:  Current  CPST  revenue  is 
added  to  Lost  BST  revenue  to  create 


new  CPST  revenue  requirement 
$620,000+$22,000=$642,000. 

Step  5:  New  CPST  revenue 
requirement  is  divided  evenly  by  all 
CPST  subcribers  in  the  region  to. 
calculate  new  uniform  CPST  rate: 
$642,000/30,000=$21.40. 


Current  rates 

Franchise  A 

Franchisee 

Franchisee 

BST                          ..  

$10.00 
21.40 

$10.00 
21.40 

$10.00 

CPST ._ 

21.40 

Total - 

31.40 

31.40 

31.40 

Franchise  A:  no  change  in  BST  rates; 
increase  in  CPST  and  overall  rates. 

Franchise  B:  decrease  in  BST  rates; 
increase  in  CPST  rates;  decrease  in 
ovOTall  rates. 

Franchise  C:  decrease  in  BST  rates; 
increase  in  overall  rates. 


Second  Proposed  Method: 

Step  1:  Average  current  BST  rates  on 
a  per  BST  subscriber  basis  to  calculate 
average,  imiform  BST  rate: 

$10(11,000)+$11(11.000)+$11(11,000) 
=$10.67/BST  subscriber. 


Step  2:  Average  current  CPST  rates  on 
a  per  CPST  subscriber  basis  to  calculate 
average,  unifonn  CPST  rate: 

$21(10,000)+$21(10.000)+$20(10,000) 
=$20.67/CPST  subscriber. 

Total:  $31.34/subscriber. 


New  rates 

Franchise  A 

Franchise  B 

Franchisee 

BST 

$10.67 
20.67 

$10.67 
20.67 

$10.67 

CPST 

20.67 

Total  - 

31.34 

31.34 

31.34 

Franchise  A:  increase  in  BST  rates; 
decrease  in  CPST;  increase  in  overall 
rates. 

Franchise  B:  decrease  in  BST  rates; 
decrease  in  CPST  rates;  decrease  in 
overall  rates. 


Franchise  C:  decrease  in  BST  rates; 
increase  in  CPST  rates;  increase  in 
overall  rates. 

The  results  under  each  proposed 
method  will  vary  widely  depending  on 
the  current  rates  and  the  numbere  of 
subscribers  in  each  fianchise  area.  In 


addition,  these  examples  do  not  account 
for  the  impact  of  channel  changes  that 
may  be  necessary  to  achieve  uniform 
packages  of  services. 

(FR  Doc.  95-29807  Filed  12-8-95;  8:45  am) 
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TMs  aaciion  ofttw  FEdERAL  REGISTER 
coniaira  docuniMlB  oHIsc  tao  lulMor 
propoaed  iuIm  that  arejappicilil*  to  ttw 
puMc.  NoMcaa  of  hwrKgs  and  JrwMUQiHnnii, 
oonvnMaa  maalinga,  a0anoy  dacWona  and 
rulniia.  dalagalions  of  iuttmlty.  flkig  of 
paWtona  and  api*aio#a  and  agency 
statemante  of  organizal^  and  funcUona  are 
exampias  of  doaimanl^  appearing  in  Ma 


DEFAfmiENT  OF  AGRICULTURE 


PomtSwviM 


RMTimiialion  of  ttw  ^ommuniealiOM 
Siraligy  for  itM  Rt^Won  of  ttw  Cibola 
Nadonai  Foraat  Land  and  Raaourea 


AOtNCY:  Forest  Service.  USDA. 
SUMMARY:  The  Qbole  National  Forest 
requests  comment  ofi  the  formulation  of 
a  communications  strategy  that  will 
describe  how  the  pi4>lic  and 
government  entities  may  participate  that 
will  describe  how  the  public  and 
government  entities  anay  participate  in 
the  prarevisicHi  revifw  and  revision  of 
the  Qbola  National  forest  Plan  on  an 
ongoing  baris.  This  Is  an  invitation  to 
the  public  and  representatives  of 
government  entities  ito  express  their 
ideas  and  siiggesticHts  on  ways  that  the 
Qbola  National  Forest  can  coordinate 
and  disseminate  information  throughout 
the  entire  finest  planning  process. 
DATES:  This  notice  i|  effoctive  the 
December  11, 1995.  Comments  must  be 
submitted  in  writing  on  or  before 
February  9, 1996. 

ADDRESSES:  Direct  comments  to:  Jeanine 
A.  Deri^,  Forest  Sufervisor.  Qbola 
National  Fmest,  2113  Osuna  Road  NE, 
Suite  A.  Albuquoqae,  New  Mexico 
87110. 

FOR  FURTHER  MFORi|kTION  CONTACT: 
Karen  Qirter,  Publid  Affoirs  OfBcer, 
Qbola  National  Fortst  at  505-761-4650. 
BACKQROUNO:  The  Land  and  Resource 
Management  Plan  defines  the  long-term 
direction  for  managing  the  Qbola 
National  Forest  and  the  Kiowa,  Rita 
Blanca,  Black  Kettlei.  and  McClellan 
Qreek  National  Gras|»lands.  The  Forest 
Plan  will  take  an  ecological  approach  to 
achieve  multiple-use  management  of  the 
National  Forest  and'National 
Grasslands.  It  means  that  we  must  blend 
the  needs  of  people  land  environmental 
values  in  sudi  a  way  that  the  National 
Forest  and  Grasslands  represent  diverse. 


healthy,  productive,  and  sustainable 
ecosystems.  The  present  Qbola  National 
Forest  Plan  was  approved  in  1985  and 
has  been  amended  six  times  since  then. 
Revision  of  a  forest  plan  should  occur 
about  every  10  years,  but  no  later  than 
IS  years,  bom  the  date  of  approval  of 
the  original  plan  or  the  latest  plan 
revision.  Briefly  stated.,  the  ffdlowing 
steps  are  taken  during  a  forest  plan 
revision: 

(1)  Prerevision  review  of  the  fewest 
plan.  The  entire  forest  plan  is  reviewed 
to  identify  dunged  conditions  and/or 
other  new  information  which  appear  to 
indicate  a  need  to  change  direction  in 
the  current  plan. 

(2)  Commimications  Strategy.  The 
Forest  Supervisor  shall  formulate  a 
communications  strategy  that  describes 
how  the  public  and  government  entities 
may  participate  in  the  prerevision  and 
revision  of  the  forest  plan  on  an  ongoing 
basis. 

(3)  Scoping.  Upon  completion  of  the 
prerevision  review,  the  Regional 
Forester  shall  initiate  the  forest  plan 
revision  process  by  publishing  e  Notice 
of  Intent  to  revise  the  forest  plan  and  to 
prepare  the  draft  enviroimiental  impact 
statement. 

(4)  Based  on  analysis  and  public 
comments,  a  draft  environmental  impact 
statement  is  completed. 

(5)  Based  on  analysis  and  public 
comments,  a  final  environmental  impact 
statement  is  completed  with  a  revised 
forestplan. 

(6)  Following  public  comments  a 
revised  forest  plan  is  approved. 

The  Communications  Strategy  is  the 
tool  used  to  guide  the  public 
participation  process.  The  intent  of  the 
document  is  to  list  activities  designed  to 
foster  ongoing  participation  by  the 
public  and  government  representatives 
during  the  entire  planning  process. 

We  are  seeking  comments  as  to  which 
ways  are  most  iiseful  in  atdet  to  receive 
and  disseminate  information  concerning 
the  planning  process.  Examples  that  are 
presently  used  include,  but  are  not 
limited  to,  the  following: 

(1)  Conduct  public  meetings,  with 
adequate  public  notice  to  all  interested 
persons,  for  the  purpose  of  soliciting 
comments. 

(2)  Initiate  meeting  and  invite  the 
public  and  specific  interested  parties  for 
the  purpose  of  explaining  agency 
proposals. 

(3)  Participate  in  one-on-one  meetings 
to  obtain  individual  views. 


(4)  Produce  news  releases  throtigh 
television,  radio,  newspapere. 

(5)  Write  individual  or  group  letters. 

A  copy  of  the  draft  Communications 
Strategy  isjivailable  at  the  Qbola 
National  Forest  Supervisor's  Office, 
2113  Osona  Road  NE.  Suite  A, 
Albuquerque,  New  Mexico  87110,  505- 
761-4650. 

Dated:  December  5, 199S. 
Kemwth  D.  Kaarr, 
AcUngFonst  Supervisor. 
(PR  Doc.  9&-30057  Filed  12-8-95;  S:45  am] 
I OODC  MM-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  North  Dakota  Advisory 
Comnritloe 

Notice  is  hereby  given,  purstiant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the  North 
Dakota  Advisory  Committee  to  the 
Commission  will  convmie  at  1:00  p.m. 
and  adfoum  at  4:00  p.m.  on  Thursday, 
December  7, 1995.  llie  pujpose  of  the 
meeting  is  to  provide  orientation  to  new 
members,  brief  Committee  members  cm 
Commission  activities,  discuss  the 
current  project,  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Betty  L  Mills. 
701-223-4643.  or  John  F.  Dulles. 
Director  of  the  Rocky  Mountain 
Regional  Office.  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  woiking 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 
Dated  at  Washington,  DC. . 
Carol*Lee  Hmley 

Chief,  Regional  Programs  Coordination  Unit 
[PR  Doc.  95-30078  Filed  12-6-95;  1:38  pm] 
aaiaiQ  coca  tHB-ei-^ 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  787) 

IPR  Pharmaceuticals,  Inc., 
(Pharmaceutical  Products),  Quayama 
and  Carolina,  Puerto  Rico;  Grant  of 
Authority  for  Subzone  Status 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C  Sla-Slu),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order. 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  fcneign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  ad)acent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Pari  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Commercial  and  Farm  Credit  and 
Development  Corporation  of  Puerto 
Rico,  grantee  of  Foreign-Trade  Zone  61, 
for  authority  to  establish  special- 
purpose  subzone  status  at  the 
pharmaceutical  manufacturing  facilities 
of  IPR  Pharmaceuticals,  Inc.,  in 
Guayama  and  Carolina,  Puerto  Rico,  was 
filed  by  the  Board  on  December  16, 
1994.  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  42-94. 59  FR 
66892. 12-28-94);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of 
subzones  (Subzones  61F  and  61G)  at  the 
plant  sites  of  IPR  Pharmaceuticals,  Inc., 
in  Guayama  and  Carolina,  at  the 
locations  described  in  the  application, 
subject  to  the  FTZ  Act  and  ihe  Board's 
regulations,  including  §  400.28. 


Signed  at  Washington,  DC,  this  28th  day  of 
November  1995. 
Susan  G.  Etsemuui, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

ATTEST: 
Tohn  J.  Da  Ponte.  Jr.. 
Executive  Secretary. 

[FR  Doc.  95-30091  Filed  12-8-95;  8:45  am) 
an-LMQ  C006  3610-OS-P 


[Order  No.  786] 

Hoffmann-L^  Roche  Inc., 
(Pharmaceutical  Products),  Freeport, 
TX;  Grant  of  Authority  for  Subzone 
Status 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  2k)ne8  Act  of  Jtme  18, 1934,  as 
amended  (19  U.S.C  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order. 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
2^nes  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
caimot  serve  the  specific  use  involved: 

Whereas,  an  application  from  the  Port 
of  Freeport,  Texas,  grantee  of  Foreign- 
Trade  Zone  149,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  phannaceutical  manufacturing 
facility  (vitamins  and  fine  chemicals)  of 
Hoffrnann-La  Roche  Inc.,  in  Freeport, 
Texas,  was  filed  by  the  Board  on 
November  29, 1994,  and  notice  inviting 
public  comment  was  ^ven  in  the 
Federal  Register  (FTZ  Docket  39-94,  59 
FR  65752, 12-21-94);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  appUcation  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  149B)  at  the  plant  of 
Hoffrnann-La  Roche  Inc.,  in  Freeport, 
Texas,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 


Signed  at  Washington,  DC,  this  28th  day  of 
November  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreigja- 
Trade  Zones  Board. 

ATTEST: 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

IFR  Doc.  95-30090  Filed  12-8-95;  8:45  am) 
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International  Trade  Administration 

Antidumping  Admlnlstrativa  Raviawr, 
Tima  Limits;  Correction  to  Notice  of 
Extension  of  Time  Umits 

agency:  Import  Administration; 
International  Trade  Administration; 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  11, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kugelman,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  St. 
and  Constitution  Avenue  NW., 
Washington  DC  20230,  telephone:  (202) 
482-0649. 

CORRECTION:  In  the  notice  of  extension 
of  time  limits  for  certain  antidumping 
administrative  reviews,  published  in  the 
Federal  Register  on  November  7,  1995 
(60  FR  56141).  the  Department 
incorrectly  included  tiie  review  of  the 
antidimiping  duty  order  on  sulfanilic 
acid  from  the  People's  Republic  of 
China;  no  extension  of  time  limits  for 
that  review  has  been  granted,  and  the 
deadlines  accordingly  remain  May  2, 
1996,  for  the  preliminary  results  of 
review,  and  August  30,  1996,  for  the 
final  results  of  review.  Furthermore,  the 
correct  case  number  for  this  order  is  A- 
570-815. 

This  notice  is  published  pursuant  to 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1675(a)). 

Dated:  December  4, 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  95-30089  Filed  12-8-95;  8:45  ami 
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[A-6S0-411] 

Steal  Wire  Ropa  From  the  Reput)Nc  of 
Korea;  Final  Rasutts  of  Antidumping 
Duty  Administrative  Raviaw 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
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ACTION:  Notka  of  fiaal  results  of 
antidumpiiig  duty  administrative 
review. 


r:  On  Mircl  17, 1995.  the 
Oepaitment  of  Commooa  (the 
Department)  isaued^tlie  prelimi&aiy 
resu^  of  its  1992-94  adminialrativa 
review  of  the  antid»>mping  duty  oidar 
on  stael  wire  iqpe  fjom  Kona  (60  FR 
14421:  March  17, 1195).  The  review 
covers  25  manu6ctiuer8/e?q)ortBrs  for 
the  period  September  30. 1992,  through 
Fetouaiy  28. 1994  (Iha  FOR).  Wagave 
intensted  parties  aok  oppoitamity  to 
comment  on  our  pflimJnaiy  results. 
Based  OB  oiff  analyiis  <rf  the  oommflsils 
received,  we  have  laada  changaa. 
including  conectiaas  of  certain  clerical 
anon,  in  the  maigi*  cakulations. 
Therefore,  the  final  teeults  difier  from 
the  preHminary  wajhs.  The  final 
weightad-avaraga  d«mping  margins  for 
each  of  the  reviewrad  fbms  are  listed 
belefw  to  the  aaedoii  entitled  "Pinal 
Results  of  Saviaw." 
»ftU\m  MTl:  DeOamber  11, 1995. 
FOM  WmiWI  MKIVlMION  OONFACT: 
Thomas  O.  Bariow,  Davina  FHedmann, 
Matthew  Roeenbau^.  or  Michael  Rill, 
Office  of  Antidumping  CompUance, 
Import  Administratton,  Intaniatlonal 
Tnde  Administratitti.  U.S.  Department 
of  Commafoa.  14lh  $treet  and 
Coostitutian  Avenue.  Washington.  DC 
20230;  telephanr.  (202)  462-4733. 


On  March  17. 1905.  the  Depertmoit 
published  in  the  Vs|M  lagtalvthe 
pnliminaiy  rsauhs  6f  its  1992-94 
administrative  revidw  of  the 
antidumping  duty  ctder  on  stael  %rire 
rope  from  the  Republic  of  Koraa  (60  FR 
14421).  Thara  was  no  request  fora 
heering.  The  Dspartinent  has  now 
conduced  this  revi#w  in  accordance 
with  section  751  of  the  Tariff  Act  erf 
1930.  as  amended  (the  Tariff  Act). 

AppUcabia  Statnte  awl  RagolatioBa 

Unleaa  othervrise  indicated,  all 
citations  to  the  statitte  and  to  the 
Department's  regulationa  are  refisfences 
to  die  provisions  as  they  existed  on 
December  31, 1994.; 


Scope  of  Review 

The  product  covered  by  this  review  is 
steel  win  rope.  Steel  wire  rope 
encompasses  ropes,,  cables,  and  cordage 
of  kon  or  carbon  steel,  other  than 
stranded  wire,  not  fitted  with  fittings  or 
made  up  into  article,  and  not  made  up 
of  brass-plated  wirei  Imports  of  these 
products  are  cunently  classifiable  under 
the  follo%ving  Ham^niaed  Tariff 


Schedule  (HTS)  subheadings: 
7312.10.9030,  7312.10.9060.  and 
7312.10.9090.  Excluded  from  this 
review  is  stainless  steel  wire  rope.  i.e., 
ropes,  cables  and  cordage  other  than 
stranded  wire,  of  stainless  steel,  not 
fitted  with  fittings  or  made  up  into 
articles,  which  is  classifiable  tmder  HTS 
subheading  7312.10.6000.  Although 
HTS  suUieedings  are  provided  for 
convenience  and  Customs  purposes,  our 
own  written  description  of  the  scope  of 
this  review  is  dispuitive. 

Beat  InfonaatiaB  Available 

In  accordanow  with  section  776(c)  of 
the  Act,  we  have  determined  that  the 
use  of  MA  is  apprcqiriatB  for  cntain 
films,  hi  deterndning  what  to  use  as 
BIA,  the  Department  employs  a  two> 
tiered  methodologv.  In  the  case  of 
respondents  who  do  not  cooperate,  or 
who  significantly  impede  the  review, 
we  use  as  BIA  the  higher  of  (1)  die 
highest  of  the  ntes  found  for  any  firm 
for  the  same  class  or  kind  of 
merchandise  in  the  LTFV  inveetigBtian 
or  prior  administrative  reviews:  or  (2) 
the  highest  calculated  rate  in  the  current 
review  for  ai^  firm.  When  a  compaQy 
substantially  cooperates  with  our 
requests  for  information,  but  Mb  to 
provide  all  information  requested  in  a 
timely  manner  or  in  the  form  requested, 
we  use  as  BIA  the  higher  of  (1)  the 
highest  rate  (including  the  "all  othert" 
rate)  ever  applicable  to  the  firm  for  the 
same  class  or  kind  of  mochandise  from 
the  same  country  from  either  the  LTFV 
investigation  or  a  pri(»  administrative 
review;  or  (2)  the  highast  calculated  rate 
in  the  current  review  for  any  firm  for  the 
class  or  kind  of  merchandise  from  the 
same  country  (tee  Antifriction  BearingB 
(Oilier  Than  Tapend  Roller  Beiaingt) 
and  Parts  TheraofFrom  France,  et  al.: 
Final  Results  of  Antidumping  Duty 
Administrative  Beviews,  57  FR  28360 
(Jime  24, 1992)).  See  also  Allied-Signal 
Aerospace  Co.  v.  United  States,  996 
F.2d.  1185  (Fed.  Or.  1993)  (Allied 
Signal):  Krupp  ^ahl  AGetal.v.  United 
States,  822  F.  Supp  789  (OT 1993). 

For  a  discussion  of  ouir  applicatian  of 
BIA  regarding  specific  firms,  see 
comments  one  uirough  five,  below. 

Analysis  of  Coomnents  Recxived 

We  gave  interested  parties  an 
opportunity  to  commrait  on  the 
preliminary  results.  We  received  case 
briefis  and  rebuttal  briefs  from  the 
petitioner,  the  Cranmittee  of  Domestic 
Steel  Wire  Rope  and  Specialty  Cable 
Manufacturers  (the  Committee),  and 
nine  respondents  including  Boo-Kook 
Corp.  (Boo-Kook),  Chung-Woo  Rope  Ca, 
Ltd.  (Chung  Woo).  Chun  Kee  Steel  ft 
Wire  Rope  Co.  Ltd.  (Chun  Kee).  Hanboo 


Wire  Rope,  Inc.  (Hanboo),  Manho  Rope 
ft  Wire  Ltd  (Manho),  Kumho  Wire  Rope 
M^.  Co.,  Ltd.  (Kumho),  Ssang  Y(Mig 
Steel  Wire  Co.,  bic.  (Ssang  Yong), 
Sungjin  Company  (Sungpn),  and 
Yeonsin  Metal  Industrial  Co.,  Ltd. 
(Yeonsin). 

Comment  1 :  The  Committee  argues 
that  the  Department  should  not  use  its 
two-tiered  methodology  for  establishing 
the  BIA  rate  for  uncooperative 
respondents,  but  insteed  should  apply  a 
dumping  margin,  of  48.8  percent  to  these 
firms,  as  calculated  by  the  Committee. 
Refaning  to  its  letter  of  November  15, 
1994,  the  Committee  urges  the 
Department  to  establish  a  rate  reflective 
of  FOR  costs  and  values  besed  on  a 
comparison  of  the  constructed  vidue  of  -• 
Korean  steel  wire  rope  and  the  VS. 
price  of  Korean  wire  rope.  It  claims  that 
the  U.S.  price  of  steel  wire  rope  frtnn 
Korea  should  be  based  upon  an  actual 
price  quotation  for  sales  to  the  United 
Statea. 

The  Committee  cites,  in  support  of 
that  proposition.  Sodium  Thiosulfate 
frtan  the  People's  Republic  of  China: 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  59  FR  12934 
(March  8. 1993)  [Sodium  Thiosulfate 
from  Chirm).  The  Committee  asserts 
that,  in  that  review,  the  Department 
used  a  BIA  rate  prmniaed  upcm 
petitioner^upplied  informatim  because 
the  petitioner  demonstrated  that  costs 
and  prices  in  the  relevant  industry  had 
changed  substantially  since  the  original 
invertigation.  The  Committee  argues 
that  substantial  evidence  indicates  that 
Koreen  wire  rope  producen'  raw 
material  costs  increased  dramatically 
over  the  FOR,  %^iile  the  U.S.  jnice  of 
Koreen  imports  of  carbon  steel  wire 
rope  declined.  The  Committee  also  cites 
a  decision  by  the  Court  of  Appeals  for 
the  Federal  Circuit  that  states  that  first- 
tier  BIA  "merely  establishes  a 
presumption  that  the  highest  prior 
maigins  are  the  best  information 
avauable"  [Allied-Signal  At  1185  and 
1187).  The  Ccmunittee  argues  that  the 
presumption  may  be  rriiutted  with 
evidence  which  included  "all 
information  that  is  accessible  (»  nay  be., 
obtained,  whatever  its  sources,"  citing 
Timken  Co.  v.  Umted  States,  11  OT 
786, 673  F.  Supp.  495, 500  (October  29, 
1987). 

In  further  support  of  its  position,  the 
Committee  refers  to  Silicon  Metal  From 
Argentina:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  65336, 65337  (December 
14, 1993)  [Silicon  Metal  from 
Argentina).  The  Committee  argues  that, 
in  that  decision,  the  Department 
reiterated  its  position  and  explained 
that  the  BIA  provision  of  the  statute 


ensures  that  the  antidumping  duties 
assessed  are  not  less  than  the  actual 
amounts  might  have  been,  had  the 
Department  received  full  and  accurate 
information.  The  Committee  concludes 
that  a  respondent  should  not  find  itself 
in  a  better  position  as  a  result  of  its 
noncompliance  than  it  would  have  had 
it  provided  the  Department  with 
complete,  accurate  and  timely  data.  The 
Committee  argues  that  respondents  are 
likely  to  not  submit  any  information  to 
the  Department  after  considering  the 
low  dumping  margin  established  in 
Steel  Wire  Rope  from  Korea:  Final 
Detamination  of  Sales  at  Less  Than 
Fair  Value.  58  FR  11029. 11032 
(Februbry  23, 1993)  [LTFV Final 
Determination),  and  the  possibility  that 
the  margins  calculated  in  the  review 
will  also  be  low.  It  states  that  the  Court 
of  International  Trade  has  affirmed  the 
appropriateness  of  the  Department's  use 
of  information  from  other  sources.  The 
Committee  quotes  the  Court  as  saying 
that  BIA  "is  not  necessarily  accurate 
information,  it  is  information  which 
becomes  usable  because  the  respondent 
has  failed  to  provide  accurate 
information,"  citing  Asociacion 
Colombiana  de  Exportadores  de  Flores 
v.  United  States.  13  OT  13,  28,  704  F. 
Supp.  1114, 1126. 

Boo-Kook  responds  by  arguing  that 
the  purpose  of  BIA  is  to  set  an  accurate 
assessment  of  current  diunping  margins. 
Since  there  are  eight  respondents  in  this 
review  and  three  companies  in  the  LTFV 
Final  Determination  for  which  the 
Department  calculated  individual 
dumping  margins,  Boo-Kook  asserts  that 
the  verified  data  of  the  companies  for 
which  the  Department  calculated 
dumping  margins  should  be  the  most 
acciuate  assessment  of  current  diunping 
margins. 

Department's  Position:  We  disagree 
with  the  Committee  and  find  that 
reliance  on  petitioner-supplied  data  as  a 
basis  for  BIA  would  be  inappropriate  in 
the  context  of  this  review.  Tne 
Department  has  broad  discretion  in 
determining  what  constitutes  BIA  in  a 
given  situation.  Krupp  Stahl  at  792;  see 
also  Allied  Signal  at  1191:  "[b]ecause 
Congress  has  'explicitly  left  a  gap  for  the 
agency  to  fill'  in  determining  what 
constitutes  the  best  information 
available,  the  ITA's  construction  of  the 
statute  must  be  accorded  considerable 
deference."  citing  Chevron  U.S.A.,  Inc. 
V.  Natural  Resources  Defense  Council, 
Inc..  467  U.S.  837,  833-44  (1984).  The 
Department's  two-tiered  BIA 
methodology  has  been  upheld  as  "a 
reasqoable  and  permissible  exercise  of 
the  ITA's  statutory  authority  to  use  the 
best  information  available  when  a 
respondent  refuses  or  is  unable  to 


provide  requested  information."  Allied 
Signal  at  1192. 

The  Department  has  used  the  two- 
tiered  methodology  in  the  vast  majority 
of  cases  involving  the  appUcation  of  BIA 
to  non-responsive  companies  since  the 
adoption  of  this  approach  in  the  first 
administrative  review  of  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
Germany,  et  al.:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (56  FR  31692.  31705  Quly  11. 
1991)).  In  such  cases  we  have  been 
satisfied  that  the  two-tiered 
methodology  effectuates  the  purpose  of 
the  BIA  provision  of  the  Act,  which  is 
to  encourage  compliance  in  oux  reviews. 

In  any  given  review,  a  respondent  will 
have  knowledge  of  the  antidumping 
rates  from  the  investigation  and  past 
reviews  but  not  of  the  rates  that  will  be 
established  in  the  ongoing  review. 
Because  the  two-tiered  approaCh.,,.,—^^ 
incorporates  the  highest  rate  from  the 
ciurent  review  as  one  source  of  BIA, 
potentially  uncooperative  respondents 
will  generally  be  less  able  to  predict 
their  BIA  rate  as  the  nimiber  of 
participants  in  the  ongoing  review 
increases.  Thus  the  two-tiered 
methodology  induces  respondents  to 
participate  and  receive  their  own  known 
rates  as  opposed  to  a  potentially  much 
higher  lu^mown  rate.  Therefore  in  most 
cases  the  BIA  selection  pursuant  to  the 
two-tiered  methodology  satisfies  the 
cooperation-inducing  function  of  the 
BIA  provision.  However,  the 
Department  recognizes  that  there  are 
instances  in  which  the  BIA  resulting 
from  the  two-tiered  methodology  may 
not  induce  respondents  to  cooperate. 
The  rare  cases  in  which  we  have  not 
relied  on  this  approach  have  involved 
an  extremely  limited  nimiber  of 
participants,  and  a  consequent  small 
number  of  rates  available  for  use  as  BIA. 
For  instance,  in  Sodium  Thiosulfate,  we 
used  information  supplied  by  the 
petitioner  to  estabUsh  the  BIA  rate  for 
the  one  respondent  that  had  shipments 
of  subject  merchandise  during  the  FOR. 
Similarly,  in  Silicon  Metal,  we  resorted 
to  petitioner-supplied  data  where  we 
had  a  calculated  rate  for  only  one  firm: 
"{i]n  this  instance,  we  have  only 
Andina's  rate  from  the  LTFV 
investigation  *  *  *.  Because  Andina's 
rate  is  also  the  'all  other'  rate,  Silarsa 
would  be  assiued  a  rate  no  higher  than 
Andina's,  the  only  respondent  who 
cooperated  fully  with  the  Department  in 
this  administrative  review.  The  use  of 
the  two-tier  methodology,  in  this 
instance,  restricts  the  field  of  potential 
BIA  rates  to  the  rate  established  for  one 
firm."  Silicon  Metal,  58  FR  65336.  at 
65337  (December  14, 1993)  (emphasis 


added).  The  concern  in  such  cases  with 
respect  to  the  two-tiered  methodology  is 
that  the  lack  of  past  rates,  as  well  as  the 
small  number  of  participants  in  the 
current  review,  could  allow  a 
respondent  in  such  a  review  to 
manipulate  the  proceeding  by  choosing 
not  to  comply  with  our  requests  for 
information.  In  such  cases  the 
cooperation-inducing  function  of  the 
BIA  provision  of  the  Act  may  not  be 
achieved  by  use  of  the  two-tiered  BIA 
methodology,  in  which  case  the 
Department  will  resort  to  alternatives 
soiures  in  determining  the  BIA  rate  for 
uncooperative  respondents. 

The  cases  cited  by  the  Committee  thus 
estabUsh  only  that  we  will  consider,  on 
a  case-by-case  basis  as  appropriate, 
petitioner-supplied  data  in  situations 
involving  a  number  of  calculated  rates 
insufficient  to  provide  an  adequate 
indication  of  the  best  information 
available  and  to  induce  cooperation  by 
respondents  in  the  proceeding.  In  those 
cases,  WQ  did  not  have  rates  for  more 
than  one  company  and  therefore 
determined  that  use  of  a  BIA  rate 
outside  our  two-tiered  methodology  was 
appropriate  to  encourage  futtue 
cooperation. 

Our  recent  determination  in  Certain 
Malleable  Cast  Iron  Pipe  Fittings  from 
Brazil;  Final  Results  of  Antidumping 
Duty  Administrative  Review  is  a  further 
example  of  a  situation  in  which  the 
ciraunstances  of  the  case  clearly 
demonstrated  that  the  two-tiered  BIA 
selection  was  not  sufficient  to  induce 
the  respondent  to  cooperate.  In  Pipe 
Fittings,  we  applied  a  petition-  based 
BIA  rate  to  a  non-responsive  company 
that  was  the  only  company  to  have  ever 
been  investigated  or  reviewed:  "[we] 
have  only  calculated  one  margin,  which 
was  in  the  less-than-  fair-value  (LTFV) 
investigation.  Due  to  the  unusual 
situation,  we  have  determined  to  use  as 
BIA  the  simple  average  of  the  rates  from 
the  petition  *   *   *.  In  not  responding  to 
our  requests  for  information,  Tupy 
could  be  relying  upon  our  normal  BIA 
practice  to  lock  in  a  rate  that  is  capped 
at  its  LTFV  rate."  Pipe  Fittings,  60  FR 
41876,  41877-78  (August  14,  1995). 

Given  the  niunber  of  rates  and 
respondents  involved  in  both  the  LTFV 
investigation  and  in  this  review,  the 
concern  over  potential  manipulation  of 
antidumping  rates  cited  in  Sodium 
Thiosulfate,  Silicon  Metal,  and  Pipe 
Fittings  does  not  exist  in  the  present 
case,  wherein  we  have  calculated  rates 
from  three  companies  in  the  LTFV  final 
determination  and  eight  companies  in 
this  review.  We  are  satisfied  that 
selection  of  the  highest  of  these  rates  is 
appropriate  for  BIA  for  this  review,  is 
consistent  with  our  practice,  and 
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i^Bctuates  the  oobpnatiaa-i&duciiig 
puipoee  of  tlie  BiK  rule. 

Coaunent  2:  T^b  Committee  contends 
that  Boo-Ko(dc  ahtmld  be  treated  at  an 
imoooperative  respondent  in  this  review 
and  receive  a  dumping  margin  based  on 
the  best  infonnatlcm  available  (BIA).  It 
argues  that  Boo-Kook  Mras  uncooperative 
since  it  did  not  rdq>ond  to  the 
Department's  cost  of  production  {CGP) 
questionnaire  antj  canceled  the 
scheduled  vnification.  The  Committee 
states  that  the  DeJMitment  was  unable  to 
substantiate  the  i^ormation  submitted 
by  Boo-Kook  sincto  the  Department  (Ud 
not  verify  the  sal^s  questionnaire 
respcQse.  Purtheiv  the  Committee  claims 
that  the  Departm^t  has  determined  that 
a  company  which  does  not  permit 
veiifiattion  of  its  response  to  the  sales 
questiimnaire  and  does  not  respond  to 
the  COP  questioDiiaire  must  be 
classified  as  an  "uncooperative" 
respondent,  citing  v^nt^riction  Bearings 
(Outer  Than  Tapered  RoUer  Beariim) 
and  Parts  Thmc^Prom  the  Federm 
RepabUc  of  Germany:  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value,  54  FR;  18992, 19033  (May  3. 
M89)  (i4FBs  firoin  Germany). 

In  response,  Boo-Kook  argues  that  it 
filed  timely  lespooses  to  the 
Depaitment's  initial  sales  questionnaire 
and  to  the  supplefnental  questionnaires. 
It  states  that  duriig  its  preparation  of 
the  sales  response  it  discovered  that  it 
was  the  victki  of  misconduct,  including 
embezzlement,  by  the  company's  forraer 
chief  director  an4  the  company's 
accoimtant.  Due  t^  these  circumstances, 
Boo-Kook  contends  that  key  records 
were  unavailable  |U>  it.  Boo-Kook 
maintains  that  some  of  the  key  records 
were  missing  and!  it  assumes  that  they 
were  destroyed  b^  the  embezzler,  while 
others  were  confifcated  by  Korean 
auth<nities  as  evidence.  Hence,  Boo- 
Kook  argues  that  it  was  imable  to 
undergo  verification  or  respond  to  the 
OOP  questicmnai^B.  It  states  further  that 
the  uncooperative  (first-tier)  BIA  rate  is 
intended  to  induce  foreign 
manufacturers  to  respond  and  that  Boo- 
Kook  did  respond  to  the  best  of  its 
ability. 

Deportment's  Position:  We  agree  with 
Boo-Kook.  Boo-Kook  siibmitted  a  timely 
response  to  our  original  and 
supplemental  salfs  questionnaires. 
Before  its  cost  re^ionse  was  due  and 
before  the  verification.  Boo-Kook 
informed  us  that  k  former  president  and 
the  present  chief  accountant  had  been 
arrested  and  prosecuted  for 
onbezzlement.  Boo-Kook  indicated  that 
It  hoped  to  recover  missing  records  and 
be  able  to  respond  to  the  cost 
questionnaire  in  90  days. 


In  addition,  Boo-Kook  also  requested 
that  we  postpone  the  verification  for  60 
to  90  days.  In  Allied  Signal,  the  U.S. 
Court  of  Appeals  ruled  that  "(itn  order 
to  apply  the  first  tier  [BIAHo  a 
particular  respondent,  the  ITA  must 
conclude  that  the  respondent  'refused  to 
cooperate  with  the  ITA  or  otherwise 
sig^iificantly  impeded'  the  review. 
However,  if  the  respondent 
'substantially  cooperated  *  *  *  but 
failed  to  provide  tne  information  in  a 
timely  manner  or  in  the  format 
required.'  the  second  tier  (cooperative 
rate)  is  applicable."  (At  1192).  The  court 
concluded,  in  tiiat  case,  that,  because 
respondent  supplied  as  much  of  the 
requested  infoimatian  as  it  could  and 
owBted  to  provide  the  remaining 
uifOTmation  in  a  simplified  form,  it  was 
unreasonable  for  the  Department  to  have 
characterized  respondent's  behavior  as  a 
refusal  to  cooperate.  Therefiare,  because 
Boo-Kook  cooperated  with  the 
Department  to  the  best  of  its  ability,  and 
given  the  unusual  and  extenuating 
circumstances,  we  have  applied  second- 
tier  total  BIA  to  Boo-Kook's  U.S.  sales. 

Conmient  3:  The  Committee  conAfliids 
that  die  Department's  prelimiiuuy 
results  reguding  Jinyang  Wire  Rqpe 
(Jinyang).  Korope  Co.  (Korope).  and 
Sungsan  Special  Steel  Processing  Inc. 
(Sungsan)  were  erroneous.  It  states  that 
the  Departmmt  incorrectly  applied  a 
zero  dumping  margin  to  the  companies 
based  on  the  companies'  claims  mat 
they  had  no  shipments  or  sales  of 
sul^ect  merchandise  during  the  POR. 
The  Committee  states  further  that  the 
Department  must  classify  Jinyang  and 
Korope  as  uncooperative  respondents 
because  their  submissions  were  not 
submitted  according  to  the  Department's 
regulations.  It  claims  that  it  was  never 
served  with  sulnnissions  fiom  Jinyang 
and  Korope.  Petition^'  argues  that  it  has 
seen  in  the  public  file  a  copy  of  a  letter 
from  the  Department  to  Jinyang  that 
refiars  to  a  June  22, 1994  letter  from 
Jinyang  and  a  copy  of  a  letter  from  the 
Department  refening  to  a  July  28. 1994 
letter  from  Korope.  hi  these  letters,  the 
Committee  further  argues,  the 
Department  asked  Jinyang  and  Korope 
to  resubmit  their  letters.  Since  the 
companies  neglected  to  do  so.  the 
petitioner  believes  that  the  Department 
should  consider  them  to  be 
uncooperative  respondents  and  apply 
the  first-tier  BIA  rate  to  their  U.S.  sales. 

The  Committee  acknowledges  that 
Sungsan  submitted  a  letter  on  the  file 
indicating  that  it  sold  subject 
merchanchse  dining  the  POR  that  was 
not  manufactured  by  Sungsan.  However, 
the  Committee  notes,  the  Department 
then  sent  Sungsan  a  letter,  asking  it  to 
demonstrate  that  the  manufacturer  had 


knowlettee  of  the  ultimate  destination  of 
the  merchandise.  The  Committee  states 
that  Sungsan  failed  to  respond  to  the 
above-mentioned  inquiry  and  thus 
should  also  be  treated  as  an 
uncooperative  respondent  and  receive 
the  first-tier  BIA  rate. 

Department's  Position:  We  agree  widi 
the  Committee  regarding  Jinyang  and 
Kort^  and  we  disagree  regarding 
Sungsan.  Sungsan  submitted  for  die 
record  on  August  5. 1994.  a  letter  and 
attachment  indicating  that  the  supplier 
of  the  steel  %vire  rope  that  it  shipped  to 
the  United  States  during  the  POR  was 
aware  at  the  time  of  purchase  that  the 
product  was  destined  to  the  United 
States.  The  attached  invoice  from  the 
supplier  to  Sungsan  indicates  the 
destination  as  the  United  States. 
Therefore,  we  have  sufBcient  evidence 
on  the  record  that  the  only  shipments  of 
subject  merchandise  that  Sungsan  made 
to  the  United  States  during  the  POR 
were  manufactured  by  a  supplier  that 
had  knowledge  that  the  product  was 
destined  to  the  United  States.  Hence,  we 
have  not  applied  BIA  to  Sungsan's 
shipments. 

Neither  Jinyang  nor  Korope  properly 
submitted  a  response  to  our  original 
questicmnaire.  In  accordance  with 
section  777(d)  of  the  Tariff  Act,  we  do 
not  accept  documents  that  are  not 
served  on  all  interested  parties.  In 
additiim.  section  777(e)  of  the  Tariff  Act 
states  that  aU  submissions  shall  be 
submitted  in  a  timely  manner.  Jinyang 
submitted  a  letter,  but  did  not  serve  it 
upon  interested  parties.  Because  Jinyang 
did  not  serve  interested  parties,  we  have 
rejected  Jinyang's  response  and  we  have 
appUed  first-tier  BIA  to  its  sales  of 
subject  merchandise  to  the  United 
States.  Korope  submitted  a  late  response 
which  it  also  did  not  serve  upon 
interested  parties.  Therefore,  we  have 
rejected  Korope's  submission  and  have 
applied  first-tier  BIA  to  Korope. 

Coomient  4:  The  Committee  argues 
that  Atlantic  and  Pacific.  Doi^Il  Metal. 
Dong  Yong  Rope,  Kwang  Shin 
Industries  and  Seo  Hae  Industrial  (Seo 
Hae).  which  the  Department  classified 
as  "unlocated  companies,"  should  be 
assigned  a  BLA  rate.  It  argues  that  the 
Department  provided  no  indication  of 
whether  these  five  companies  mnain 
functioning  entities  or  what  efforts  the 
Department  took  to  locate  them. 
Further,  it  states  that,  for  Dong-Il  Metal, 
the  address  was  set  forth  on  the  service 
list  for  this  administrative  review.  The    . 
Committee  argues  that,  in  the  absence  of 
verified  information,  the  Department 
must  determine  that  these  companies 
are  still  functioning  entities  and  that 
they  have  refused  to  cooperate  or  have 
significantly  impeded  this  proceeding 
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and  diould  be  treated  as  unco(^>erative 
respimdents. 

Department's  Position:  We  disagree 
with  the  Committee  and  have  assigned 
the  "All  Others"  rate  to  the  unlocated 
companies.  The  U.S.  Embassy  in  Seoul, 
Korea,  provided  us  with  information  for 
each  company  and  their  response  to  our 
inquiry  is  in  the  public  file.  The 
Embassy  confirmed,  with  help  from  the 
Korea  Iran  and  Steel  Association,  that 
Atlantic  and  Pacific  was  bankrupt,  Seo 
Hae  was  closed,  and  Kwang  Shin 
Industries  was  closed.  None  of  these 
companies  had  forwarding  addresses. 
The  Embassy  initially  provided  us  with 
addresses  for  Dong-Il  metal  and  Dong 
Yong  and  we  sent  them  questionnaires. 
We  did  not  receive  responses  fiom  these 
companies  and  later  the  questionnaires 
for  these  companies  were  retiuned  by 
the  U.S.  Postu  Service  as  undelivenible. 
Also,  upon  further  inquiry,  we  learned 
through  the  Embassy  that  Dcmg  Yong 
Rope  and  Dong-Il  Metal  were  closed.  We 
are  not  applying  BIA  to  these  companies 
because  we  use  BIA  as  an  adverse 
assumption  for  companies  that  have 
refused  to  cooperate  in  the  Department's 
solicitation  or  verification  of 
information.  Therefore,  we  are 
continuing  to  classify  tiiese  companies 
as  "unlocated  companies,"  and  are 
y«rign<ng  them  the  "All  Others"  rate. 

CoDunent  5:  The  Committee  states 
that,  because  the  Department  did  not 
verify  Chim  Kee's  COP  information,  it 
must  use  constructed  value  in  the 
calculation  of  the  foreign  market  value 
for  Chun  Kee.  The  Committee  contends 
that  the  Department  was  obligated  to 
verify  Chun  Kee's  OOP  response  imder 
the  statute  and  the  Department's 
regulations.  Further,  it  argues  that  Chun 
Km's  constructed  value  information 
cannot  be  relied  upon  without  a  cost 
voification.  Therefore,  the  Committee 
asserts,  the  Department  should  base  its 
calculaticm  aa  information  submitted  in 
the  Committee's  original  petition,  dated 
Novunber  15. 1994.  whidi  constitutes 
BIA.  ' 

Chun  Kee  responds  by  stating  that  it 
was  fully  cooperative  and  provided  all 
of  the  cost  information  as  requested. 
Further,  it  was  ready,  willing,  and  able 
to  subrtantiate  its  cost  information 
throi^  verification.  It  dtes  Olympic 
Adhesives  v.  United  States.  889  F.2d 
1565. 1574  (Fed.  Or.  1990).  to  argue  that 
the  Department  may  not  make  advose 
inferences  unless  a  respondent  refuses 
or  is  unable  to  provide  information 
requeued  by  the  Department.  Further, 
Chim  Kee  argues  that  the  Committee's 
request  for  a  verification  was  untimely 
and  in  any  case  there  was  not  good 
cause  for  verificaticm.  Further,  even  if 
the  Department  should  have  verified  the 


COP  information,  Chun  Kee  asserts  that 
there  would  still  not  be  a  basis  for 
making  adverse  infarences  against  it. 

Department's  Position:  We  agree  with 
Chun  Kee.  Although  the  Committee 
dtes  19  CFR  353.36(a)(l)(v)  in  arguing 
that  we  were  required  to  verify  (Sun 
Kee's  submitted  information,  the  statute 
and  regulations  state  that  we  will  verify 
all  factual  information  submitted  if  no 
verification  was  conducted  dming 
either  of  the  two  immediately  preceding 
administrative  reviews.  Section 
776(b)(3)(B)  of  the  Act.  See  also  19  CFR 
353.36(a)(v)(B).  Since  this  is  only  the 
first  administrative  review,  and  no 
information  has  been  placed  on  the 
record  indicating  that  Chun  Kee's 
response  is  inaccurate,  we  are  not 
obligated  to  verify  any  responses. 
Hence,  we  have  used  the  cost 
information  Chun  Kee  submitted  in  this 
review. 

Comment  6:  The  Committee  asserts 
that  the  Department  should  reject  the 
claimed  circumstance-of-sale  (COS) 
adjustment  to  foreign  market  value  for 
Chun  Kee,  Chung  Woo,  and  Manho 
regarding  home  market  credit  expenses. 
The  Committee  argues  that  these  three 
respondents'  calculations  for  credit 
expenses  are  incorrect  because  they 
used  the  total  value  of  home  market 
sales,  including  non-subject 
merchandise,  and  divided  this  amount 
by  the  total  accounts  receivable  balance. 
"the  Committee  asserts  that  these 
calculations  must  include  non-  subject 
mwchandise  since  the  total  sales  values 
of  subject  merchandise  for  each  firm 
vary  from  the  figures  in  the  credit 
expense  calculations.  The  Committee 
argues  that  the  Department  has  only 
allowed  sudi  an  adjustment  when  the 
calculations  are  exclusive  of  non-subject 
merchandise,  dting  AFBs  from  Germany 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Polyethylene 
Terephthalate  File.  Sheet,  and  Strip 
from  the  Republic  of  Korea,  56  FR 
16305, 16310  (April  22, 1991)  (Pet  Film 
from  Korea). 

All  three  respondents  aigue  that  they 
provided  their  home  market  imputed 
credit  expenses  in  accordance  with 
well-estabUshed  Department  policy. 
They  aigae  further  that  the  Department 
never  asked  any  of  the  respondents  to 
revise  their  methodology,  nor  did  the 
petitioner  urge  the  respondents  to  do  so 
diuing  the  course  of  the  review.  They 
dte  Final  Determiruition  of  Sales  at  Less 
than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products,  and  Certain  Cut-to 
Length  Carbon  Steel  Plate  from  Korea. 
58  FR  37176.  37184  (July  9, 1993) 


(Carbon  Steel  Flat  Products  from  Korea), 
in  which  the  Department  accepted 
credit  expenses  where  company-wide 
credit  periods  were  used  to  calculate 
credit  They  also  state  that,  for  Chun 
Kee,  Chung  Woo.  and  Manho,  the 
Department  verified  their  methodology 
and  found  no  discrepancies.  They  state 
that,  while  the  calculation  included  data 
on  non-subject  merchandise,  there  is  no 
difference  between  the  payment  terms 
for  subject  and  non-subject 
merchandise,  nor  do  terms  of  payment 
imder  the  respondents'  open  accounting 
system  recognize  a  difference  between 
subject  and  non-subject  merchandise. 
Due  to  the  similarities  among  all  of  the 
products  they  sold  and  the  similarities 
'  of  the  payment,  the  respondents  claim  - 
that  there  is  no  business  reason  to 
maintain  different  accounts  based  on 
different  types  of  merchandise,  and  the 
payment  methods  do  not  even  allow  it. 
Hence,  respondents  argue,  they  could 
not  possibly  provide  information  that 
does  not  exist  in  their  accounting 
records.  Fxirther,  the  respondents  claim 
that  their  case  is  not  analogous  to  the 
cases  petitioner  dtes  since,  in  AFBs 
from  Germany,  by  including  sales  of 
non-subjed  merchandise  in  the  turnover 
rate  calculation,  the  respondent 
distorted  the  actual  average  credit 
period  of  the  subject  merchandise.  In 
addition,  the  respondents  assert,  at 
verification  in  AFBs  from  Germany,  the 
Department  foimd  that  the  average 
credit  period  for  the  subjed 
merchandise  was  much  less  than  the 
respondent  had  originally  reported. 
Chun  Kee,  Chung  Woo  and  Manho 
argue  that  there  is  no  indication  that  the 
indusion  of  non-subjed  merchandise  in 
their  calculations  of  the  turnover  period 
distorts  the  credit  calciilation.  Further, 
respondents  claim  that,  in  Pet  Film  from 
Korea,  the  E>epartment  accepted  a 
respondent's  company-wide  turnover 
calculation.  Respondents  claim  that  the 
only  difference  between  Pet  Film  from 
Korea  and  the  present  review  is  that  in 
the  present  case  the  accounts  receivable 
balances  for  subjed  and  non-subject 
merchandise  cannot  be  separated. 
Therefore,  respondents  argue,  the 
Department  should  accept  their 
company-wide  turnover  calculations. 
Department's  Position:  We  disagree 
with  the  Committee  and  have  not 
changed  oiu-  adjustment  for  home 
market  credit  expenses.  In  AFBs  from 
Germany,  as  dted  by  the  Committee,  we 
rejected  the  respKindent's  calculation  of 
home  market  credit  expenses  because  its 
calculation  distorted  the  adual  average 
credit  period  on  the  products  under 
investigation  and  we  discovered  that  the 
average  credit  period  on  sales  of  subjed 
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mavdinidise  in  tli^  home  mariBBt  1 
ooDtUkBBxtf  niidi  MM  aun  lenondent 
had  origliwHy  wpjitad.  la  Pttnbnftimi 
Kono,  wb  abBBptea  latfpondanfs 
leportad  hamt  ina|ket  oedit  axpflnset 
andatvaiilcatkmlwBcafcttktiidall 
baluoBS  exdushra  of  non-sui^Bct 
marcfaandise.  In  dial  case,  we  abo 
ttidiceted  diat  laiifnce  cd  an  averags 
coUacdon  padod  ^ladiod  todataiuiine 
hoBM  mafkat  etadlt  eKpamw  is 
Masonable. 

'    At  Tenfication  ofCb^Kaa.  ChiBig 
Woo,  and  Manho,  Iva  veriflad  dia 
amoimts  of  total  sales  and  leoeivaldas 
and  faiuBd  no  (tisctepandas  and  have  no 
reason  to  believa  t|ut  the  inrhiairai  of 
sales  not  luukr  le^w  distasted  the 
actual  avscaga  cradit  period  on  the 
products  ondarietlew.  Kforaorer,  it  has 
tieen  our  pnctioe  Ifr  accept  sudi 
cakulatiaaaiKhere  we  are  ssttsfied  that 
a  compeny  has  provided  ueieasiaiBble 
infatiBSllcMi,  gtvBKkits  nonnal  lecord- 
kaei^  system.  See  Carbon  Steel  Flat 
Pmaucttfpom  Ktupa.  TharefoBe.  we  era 
acceptine  Chun  lUe's,  Cfanne  Woo's, 
and  Manho's  calailationaofhonia 
ift^Artit  credit  expanses. 

Comment  7:  Ina  Conunitlee  aigues 
that  six  raspraulen^  inoonectly 
calculated  the  tuiqovar  ratio  in  theii 
fakiilations  of  imauted  credit  by 
inchidiag  value  added  tax  [VAT)  in  the 
accounts  racaiv^ilB  (AR)  balance  and 
the  total  home  ma^cet  sales  amount.  The 
Committee  argues  mat  the  Department 
should  revise  the  l^ome  raaiket  credit 
expeoses  fotthesetrespopdents  fay 
axriuding  VAT.  T^a  Committee  cites 
Pet  Film  from  Koria  and  argues  that  the 
Dspeitment  detsnained  in  mat  case  that 
an  adjustment  for  VAT  payments  was 
not  wairanted  when  the  respondent  did 
not  pay  the  VAT  t^  the  government  at 
the  time  of  sale,  biit  inatoad  maintained 
a  rolling  account  Citing  the  LTFV  Final 
DetenninatUm  at  tld32  for  this  case,  the 
Committee  asserts  that  the  Department 
determined  that  tfajs  cakulaticm  of  home 
market  credit  ejqwanww  inclusive  of  VAT 
was  erroneous.      [ 

Respondents  claim  that  they  included 
the  VAT  both  in  the  numerator  and  the 
deiuuninator  in  the  calculation  of  the 
turnover  ratio,  resahlng  in  an  "apples- 
to-apples"  ratio  aiad  die  same  remilts 
would  be  achieved  by  excluding  VAT 
from  total  home  rabricet  sales  and  the 
AR  balance.  They  ftlso  argue  that  VAT 
is  part  ofAe  actual  sales  price 
respondettts  diarg^  to  their  customere 
and,  theiefora,  their  should  receive  an 
imputed  credit  expoise  on  the  VAT. 
They  claim  that  removing  the  VAT 
would  be  equival^t  to  removing  the 
profit  from  the  saks  price.  They  cite 
Color  Telemsion  waivers  from  Korea: 
Final  Resulta  of  AMidtumping  Duty 


Determination.  51  FR  41365  (November 
14. 1986),  to  support  Aeir  poeition  that 
rBspondents  ju^tfi^ly  may  indude 
VAT  ib  diair  total  nle  price  when 
calculating  credit  axpense. 

Department's  Pdmion:  We  disagree 
widi  the  Committee  comoemlng 
exclusioD  of  VAT  from  the  turnover 
ratio  calculation.  The  respandcmts 
calculated  the  turnover  rates  reasonably, 
iacludina  VAT  in  the  AR  balance  and 
the  total  home  market  sales  amount, 
and,  becaiiae  VAT  is  induded  in  both 
the  denominator  and  the  numerator  of 
the  turnover  ratio,  the  resulting  figure  is 
not  <fistorted.  However,  we  agree  with 
the  Committee  ooooeming  tiM 
adjustment  to  FMV  far  die  imputed 
VAT  credit  expenses.  We  find  that  there 
is  no  statutory  or  regulatory  requirement 
for  making  the  propoeed  adjustinent 
While  we  reoof^iize  diat  there  may  be  a 
potential  opportunity  coet  associated 
with  the  respondents'  prepayment  of  the 
VAT.  this  bet  is  not  student  fcv  us  to 
make  an  acQostment  in  price-to-price 
cunparlsoDS.  Most  charges  or  expenses 
associated  with  prioe-to-prioe 
oamparisons  are  either  prepaid  or  paid 
fOT  at  some  point  after  me 'cost  is 
incurred  and  they  may  eech  involve  an 
opportunity  cost  or  gain.  Therefaro,  to 
allow  an  adjustment  for  the  VAT  in  this 
case  would  imply  that  vre  make 
adjustments  for  every  charge  and 
expense  reported  by  the  reroondents. 
Such  an  exercise  woidd  make  our 
dumping  calculations  inordinatdy 
oomplioited.  placing  an  unreasonable 
and  onerous  burden  on  both 
respondents  and  the  Department  (see 
LTFV  Final  Determination  at  11032). 
Therefore,  we  have  changed  the  final 
results  and  adjusted  the  credit  expense 
to  not  include  VAT  for  the  final  results, 
and  wre  have  not  adjusted  the  potential 
opportunity  cost  related  to  each 
expense. 

Corranent  8:  The  Committee  asserts 
that  the  Department  must  revise  its 
calculations  of  the  addition  to  United 
States  price  (USP)  for  Korean  VAT. 
Ahhoi^  the  Department  stated  that  it 
had  applied  its  methodology  from 
Silicomanganese  from  Venezuela: 
Notice  of  Preliminary  Determination  of 
Sales  at  leas  Than  Fair  Value  and 
Postponement  of  Final  Determination, 
59  FR  31204  Oune  17, 1994) 
[Silicomanganese from  Venezuela),  the 
Committee  asserts  that,  for  some 
resptmdents,  the  Department's 
calculations  in  this  case  contradicted 
Silicomanganese  from  Venezuela.  The 
committee  daims  that,  although  the 
Department  stated  in  Silicomanganese 
from  Venezuela  that  the  addition  to  USP 
should  be  the  result  of  applying  the 
foreign  market  tax  rate  to  the  price  of 


the  Ihiited  States  mwchandise  at  the 
same  point  in  the  chain  of  commeiree 
that  the  fiaraign  maricet  tax  was  applied 
to  faraign  mancet  sales,  in  the 
preIiin£Dary  results  the  Dq>artment 
perfonned  the  VAT  adjustment  to  the 
net  unit  price  of  subject  merchandise, 
which  includes  an  adjustment  for  duty 
drawbadc  The  Committee  argues  that 
the  addition  of  the  amount  tot  duty 
drawback  to  the  bese  price  against 
vdiich  the  Department  applied  VAT  was 
inconsistent  with  earlier 
determinations.  In  the  Committee's 
view,  the  Depertment  should  not  apply 
VAT  to  die  duty  drawback  adjustment 
because  respondents  do  not  receive  duty 
drawbeck  on  sales  in  the  home  market 
Therefore,  the  Committee  ugues.  to 
apply  a  VAT  ad justment  after  adjusting 
US'  for  duty  drawback  ignores  the 
importance  of  applying  VAT  at  an 
analogous  point  hi  the  chain  of 
oommwToe.  In  addition,  the  Committee 
argues  that  the  Department  must  limit 
the  VAT  adjustment  to  the  USP  at  the 
absolute  level  of  the  VAT  adjustment  it 
appUes  to  the  home  market  price  of  the 
subjed  merchandise. 

Respondents  argue  that  the  Court  of 
International  Trade  has  upheld  the 
Department's  decision  to  indude  duty 
drawback  in  the  USP  base  to  calculate 
the  VAT  adjustmoit  in  Avesta  Sheffield 
V.  United  States,  Court  No.  93-01- 
00062.  Slip  C^.  94-53  (1994).  They  state 
that  die  Department,  in  that  case,  argued 
that  it  indudes  duty  drawback  in  the 
U.S.  bese  to  avcnd  the  creation  of 
fictitious  margins.  Respondents  argue 
that  the  cases  the  Committee  dtes  are 
not  relevant  here  and  that  they  simply 
explain  that  the  tax  base  for  the  U.S. 
sale  should  be  calculated  by  applying 
the  foreign  market  tax  rate  to  the  price 
of  the  United  States  merchandise  at  the 
sune  point  in  the  chain  of  commerce 
that  the  foreign  market  tax  was  applied 
to  the  forragn  market  sale.  The 
respondents  interpret  Sectfon  772(d) 
(1)(B)  of  die  Tariff  Adt  to  mean  that  USP 
is  comparable  to  the  htmte  maritot  price 
only  when  duty  drawback  is  added  to 
USP,  since  this  is  the  price  which  is 
comparable  to  the  home  market  price. 
Concerning  the  Committee's  proposed 
limit  on  the  VAT  adjustment,  the 
respondeitts  argue  that  the  CTT  presently 
requires  the  Department  to  apply  the 
home  marint  tax  rate  to  a  U.S.  tax  base 
that  is  appropriately  adjusted  rather 
than  adjusting  for  the  absolute  amount 
of  the  foreign  tax.  They  further  argue 
that  it  is  not  appropriate  to  limit  die 
adjustment  under  Uie  new  methodology 
in  which  the  Department  applies  the 
home  muket  tax  rate  to  the  USP  citing 
Zenith  Electronics.  Corp.  v.  United 


States,  Consol.  Q.  No.  86-07-00488. 
Slip  op.  95-38  (1995).  The  respondents 
also  dte  Zenith  Electronic.  Corp.  v. 
United  States.  10  OT  288,  633  F.  Supp. 
1382  (1986),  to  argue  that  the 
Department's  prior  methodology  is  no 
longer  applicable. 

iStpartment's  Position:  In  Ught  of  the 
Federal  Ciroiit's  dedsion  in  Federal 
Mogul  V.  United  States.  CAFC  No.  94- 
1097,  the  Department  has  changed  its 
treetment  of  hcnne  market  consumption 
taxes.  Where  merchandise  exported  to 
the  United  States  is  exempt  from  the 
consumption  tax,  the  Department  will 
add  to  the  U.S.  price  the  absolute 
amount  of  such  taxes  charged  on  the 
comparison  sales  in  the  home  maricet. 
lliis  is  the  same  methodology  that  the 
Department  adopted  following  the 
dedsion  of  the  Federal  Circuit  in  Zenith 
V.  United  States.  988  F.  2d  1573, 1582 
(1993),  and  which  was  suggested  by  that 
court  in  footnote  4  of  its  dedsion.  The 
Court  of  hitemational  Trade  (CTT) 
overturned  this  methodology  in  Federal 
Mogul  V.  United  States,  834  F.  Supp. 
1391  (1993),  and  the  Department 
acqiiiesced  in  the  CTT's  dedsion.  The 
Department  then  followed  the  CTT's 
pr^rred  methodology,  which  was  to 
calculate  the  tax  to  be  added  to  U.S. 
price  by  multiplying  the  adjusted  U.S. 
price  by  the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment 

The  foreign  exportera  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CTT  and  held  that  the 
statute  did  not  preclude  Commerce  from 
using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  [i.e..  assessments 
that  are  unafiiected  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidumping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CTT  with 
instructions  to  dired  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

The  Eiepartment  has  determined  that 
the  "Zenith  footnote  4"  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized. 
Article  VI  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 


required  that  dumping  assessments  be 
tax-neutral.  This  requirement  continues 
imder  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Second,  the  Urtiguay  Round 
Agreements  Act  (URAA)  explidtly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explidtly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footiiote  4" 
methodology  is  sUghtiy  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  United 
States  price  rather  than  subtracted  from 
home  market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  with  the  GATT. 
Accordingly,  in  the  final  results,  we 
have  not  applied  VAT  to  the 
adjustments  for  duty  drawback. 

Comment  9:  Chung  Woo,  Hanboo, 
Kumho,  Ssang  Yong,  Sungjin  and 
Yeonsin  disagree  with  the  Department's 
decision  not  to  adjust  USP  for  duty 
drawback.  They  argue  that  it  was 
inappropriate  to  deny  the  adjustment 
simply  because  the  respondents  used 
the  "simplified  fixed  amoimt  duty 
drawback  application"  method. 
Respondents  argue  that  this  method,  in 
which  the  Korean  Customs  Authority 
determines  and  refunds  duty  drawback 
using  a  percentage  of  the  export  dollar 
amount,  reflects  the  Korean 
government's  analysis  of  the  average 
drawback  amounts  given  for  particular 
products  imder  the  individual  method 
(which  refunds  duty  drawback  on  a 
product-specific  basis).  They  cite  Article 
2.6  of  the  GATT  Antidumping  Code 
which  states  that  "due  allowance  shall 
be  made  in  each  case,  on  its  merits,  for 
the  difference  in  conditions  and  terms 
of  sale,  for  the  differences  in  taxation, 
and  for  the  other  differences  affecting 
price  comparabiUty."  In  this  case,  the 
respondents  view  duty  drawback  as  a 
difference  in  taxation  which  affects 
comparabiUty  of  transactions.  In 
addition,  respondents  argue,  the 
Department  verified  that  they  receive 
duty  drawback  under  this  simpUfied 
metiiod. 

The  Committee  argues  that  the 
respodKents  fail  to  meet  the 
requirements  of  the  Department's  two- 
pronged  test  for  detprmining  whether  a 
party  is  entiUed  to  an  adjustment  to  USP 


for  duty  drawback.  Under  this  test, 
according  to  the  Committee,  a 
respondent  must  demonstrate  that  (1) 
the  import  duty  and  the  rebate  received 
imder  the  duty  drawluck  program  are 
direcUy  linked  to  and  dependent  upon 
one  another,  and  (2)  there  were 
sufficient  imports  of  raw  materials  to 
account  for  the  duty  drawback  received 
on  exports  of  the  manufactured  product. 
The  Committee  claims  that  this  has  been 
upheld  by  the  Court  of  International 
Ttade,  dting  Far  East  Machinery  Co.  v. 
United  States.  12  CTT  972. 699  F.  Supp. 
309  (1988),  and  Carlisle  Tire  &•  Rubber 
Co.  V.  United  States,  11  CFI 168  (1987). 
The  Committee  argues  that,  in  this  case, 
the  respondents  received  a  fixed  amount 
of  duty  drawback  based  on  the  export 
dollar  amount  and  did  not  demonstrate 
that  the  drawback  amounts  they 
received  were  contingent  upon  the 
weight  and  value  of  imported  raw 
materials  incorporated  in  the  exported 
merchandise.  'The  Committee  cites 
section  772(a)(1)(B)  of  tiie  Tariff  Ad  to 
support  its  view  that  USP  must  be 
increased  by  "the  amount  of  any  import 
duties  imposed  by  the  country  of 
exportation  which  have  been  rebated,  or 
which  have  not  been  collected,  by 
reason  of  the  exportation  of  the 
merchandise  to  the  United  States."  In 
this  case,  the  Committee  claims,  the 
Department  is  left  without  means  for 
determining  the  amount  of  any  import 
duties  rebated  on  particular  export 
shipments  because  respondents 
received  duty  drawback  under  the 
simpUfied  method. 

Department's  Position:  We  agree  with 
the  Committee.  As  we  stated  in  the 
preliminary  results,  we  did  not  adjust 
USP  for  duty  drawback  for  respondents 
that  reported  using  the  simplified 
method.  Under  this  method,  the 
respondents  were  unable  to  demonstrate 
a  connection  between  imports  for  which 
they  paid  duties  and  exports  of  steel 
wire  rope.  The  second  prong  of  our  two- 
pronged  test  requires  sufficient  imports 
of  raw  materials  to  account  for  the  duty 
drawback  received  on  exports  of  the 
manufactured  product  [see  Fourth 
Review  of  AFBs):  "(t]he  second  prong 
requires  the  foreign  producer  to  show 
that  it  imported  a  sufficient  amount  of 
raw  materials  (upon  which  it  paid 
import  duties)  to  account  for  the 
exports,  based  on  which  it  claimed 
rebates."  In  its  supplemental 
questionntiire  response  of  December  19, 
1994,  Sungjin  stated  that  it  is  not 
required  to  demonstrate  to  the  Korean 
government  that  the  product  it  exports 
contains  the  adual  imported  product. 
All  of  the  respondents  clearly  stated  in 
their  questionnaire  responses  that  the  « 
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Kown  govwmiawn^  dtHmnaixim  the 
drawback  anount  iuiiigity  cdcuktidii 
of  the  amount  of  d^  MchinqMHlBr 
paid  on  avaragfc  Hfpce.  aJthongh 
raqwodants  do  not  have  to  tie  thek 
impofta  to  ttie  axp4rt»  in  oidar  to 
nceive  duty  drawback  from  the  Koraan 
govanmoant,  thia  aWage  dawiiack 
appraadi  doea  notaatiifjr  the  second 
prong  of  our  duty  qnwrback  test 
Ahhou^  we  varifi^  that  raapondents 
received  duty  drawpback  under  the 
simplified  atathodd  an  adjustment  te 
USP  to  detennine  qie  aoaount  of 
dumping  of  a  qied^  product  mi^  be 
distcnted  if  tliat  ac^lutment  has  not  hem 
relnilatwd  on  a  profhict-spacific  basis. 
Tharafiue,  we  have-not  adfuated  USP  for 
duty  drawback  wh^re  the  respondents 
uaad  tlie  simplifleclmethod. 

Ckanmeat  10:  Sai^  Yong  asserts  that 
the  Depaitaant  bdlM  to  adjust  its  USP 
for  drawback  it  received  ushig  the 
individual  drawbai|c  system.  Ssang 
Yong  further  stateathat  it  received  duty 
draiHMdc  under  thf  individual  method 
and  the  simpUfied  methodr  Ssang  Ycmg 
stalaa  that  the  D^fl^tment  verified  its 
raoords  for  drawback  and,  cMng  die 
verification  report,  iwas  satisfied  that 
there  were  no  diacr^pancies.  Saang 
Yong  requests  diat  (1m  Department 
ad  jtMt  USP  for  dut«  drawbadc  in  the 
caaas  whste  it  waa  reoeived  under  the 
individual  dnwbaoc  system^ 

Department's  Po^tkm:  We  are 
satisfied  that  SaanglYong's  calcnlatioo 
of  duty  diatvback  utider  the  individual 
method,  aa  cakulated  during  a  portion 
of  the  POR.  meets  our  teat  and  have 
adjusted  USP  for  di|ty  drawback  where 
appropriate. 

Ceuiuneiit  11:  Chifn  Kee  assnts  that 
the  Department  calculated  the  VAT  tax 
twice  m  its  home  liarket  sales  by 
multiplying  the  netih<»ne  market  price 
(NETPRIH)  by  the  VfAT  rate,  and  ^ 
muhiplyii^g  the  final  foreign  market 
value  (FUroOL).  wfiich  die  Dqiartment 
derivea  from  NETPKIH,  by  the  VAT  rate 
later  in  the  calculations.  Chun  Kee 
states  thitf  all  poeitive  and  negative 
adjustments  to  the  gross  unit  price  must 
be  multiplied  by  Ui#  VAT  rate,  but 
argues  that  the  Depirtmont's 
CfllculatiODS  inilatethe  entire  net  price 
by  applying  the  VAIT  rate  twice. 

The  Committee  responds,  that, 
according  to  the  Anpdysis  Memorandum 
for  Chun  Kee.  aU  p<)sitive  and  negative 
adjustmoits  to  the  gross  unit  price  must 
be  multiplied  by  the  VAT  rate.  The 
Coounittee  further  Claims  that  first  the 
Department  perionis  the  VAT 
adjustment  with  reapect  to  negative 
adjustments  and,  later  in  the 
calculations,  perfortis  the  adjiistment 
with  reqiect  to  the  positive  adjustments. 


and.  hence,  there  wna  no  double- 
counting  of  the  VAT  r^e. 

Department's  Position:  We  agree  with 
Chun  Kee  that  we  made  a  ministetial 
error.  However,  for  the  final  results  we 
have  made  tax  adjustments  based  on  our 
new  methodology.  See  comment  eight 
above. 

Qmunent  12:  Chun  Kee  and  Manho 
contend  that,  in  a  number  of  cases,  they 

S>rovided  similar  home  market  matdies 
or  U.S.  sales.  biU  the  Department 
calculated  constructed  value  to 
determine  the  dumping  margin.  They 
explain  that  this  oonin  in  the  model 
match  portion  of  the  Department's 
program.  Re^ondenta  suggest  that, 
because  the  Department's  program 
retains  only  the  first  occurrence  of  eech 
home  market  model  that  matcbea  a  U.S. 
sale,  even  though  a  homomariutmodel 
may  be  ccanparable  to  mora  than  one^ 
U.S.  model,  subsequent  U.S.  ^es 
cannot  find  a  matdi  and,  therefcuni,  die 
Department  rriied  on  constructed  value. 
They  recommend  that  one  way  to 
correct  thia  would  be  to  ensure  that 
every  U.S.  sale  which  doea  not  have  an 
identical  home  market  match,  has  a 
home  market  control  number  attached 
to  the  observatian  so  that  a  aaeige  of 
databases  and  information  can  occur 
when  ajmropriate. 

DBparaneiit's  Position:  We  agree  %rith 
respimdents  and  have  ensured  that, 
where  amiropriate,  each  U.S.  sale  is 
matched  to  a  home  market  model 

Conanent  13:  Chun  Kee  cdidms  that 
the  Department  inadvertently  added 
home  maricet  packing  to  FMV  instead  of 
subtracting  the  expense.  It  claims  diat 
this  had  a  very  large  impact  on  FMV 
and  provides  an  example  of  the  effisct  of 
this  error. 

The  Committee  argues  that  Chun 
Kee's  explanation  of  the  error  is 
incorrect  and  that  the  Department's 
calculatifm  of  FMV  is  correct. 

Department's  Position:  We  agree  with 
Chun  Kee  and  have  corrected  this 
ministerial  error.  In  oiir  calculations,  for 
Chun  Kee  we  inadvertently  inserted  a 
minus  sign  twice,  which  faiad  the  eSsct 
of  adding  packing  instead  of  subtracting 
it.  We  have  corrected  this  by  deleting 
one  of  the  minus  signs. 

Comment  14:  Chun  Kee  claims  that 
the  Department  failed  to  subtract  home 
market  inspection  fees  and  rebates  from 
the  h(»ne  marlcet  net  price  in  its 
calculations. 

Department's  Position:  We  agree  with 
Chun  Kee  and  have  corrected  this 
ministerial  error. 

Ck>mment  15:  Chtm  Kee  and  Manho 
assert  that  major  erron  exist  in  the  COP 
portion  of  the  Department's  calculations 
which  affect  the  integrity  of  the  COP 
test.  Respondents  request  that  the 


DqMrtment  oosrect  these  erron  for  the 
finalresuks. 

Depoftment's  Position:  We  agree  with 
Chun  Kee  and  Manho.  We  have 
corrected  the  enor. 

Comment  16:  Chun  Kee  asserts  that 
the  Depertment  neglected  to  apply  the 
90/60  day  contemporaneity  giddeline 
for  finding  home  market  sales  matches. 
It  claims  further  that  the  Dqiartment's 
calculationa  relied  only  on  hixne  market 
sales  in  the  same  month  as  the  U.S.  sale, 
and,  inatead  of  examining  the  90/60 
window  far  home  maricet  sales,  the 
Department  relied  on  constructed  value  ■ 
to  determine  FMV. 

Dspartoienr's  Position:  We  agree  with 
Chun  Kee  and  have  applied  our  90/60 
day  contemporaneity  guideline  in  our 
calculationa  for  Chun  Kee. 

Comment  1 7:  Chun  Kee  claims  that 
the  Department  failed  to  incorporate  the 
conections  which  Chun  Kee  submitted 
in  attachment  13  of  its  supplonental 
questionnaire  response.  Oiun  Kee 
requests  that  the  Department  reflect 
these  oorrections  in  the  final  results. 

Department's  Position:  We  agree  writh 
Chim  Kee  and  have  made  these 
correcticMia. 

Comment  18:  Manho  claims  that  the 
Departmoit  mistdcenly  added  U.S. 
packing  to  the  FMV,  even  thou{^  the 
calculations  tar  constructed  value 
contains  U.S.  packing  costs.  Respondent' 
requests  that  the  Depwrtment  correct  this 
double-counting  error. 

Department's  Position:  We  agree  widi 
Manho  and  have  corrected  this 
ministerial  error. 

Comment  19.*  Manho  claims  that  the 
Department  incoirectly  subtracted  duty 
drawback  from  USP  rather  than  adding 
it.  as  the  statute  requires.  Manho 
requests  that  the  I3epartment  carrect  this 
error. 

Department's  Position:  We  agree  with 
Manho  and  have  corrected  this 
ministerial  error. 

Final  Results  of  Review 

We  determine  the  following 
percentage  weighted-average  margins 
exist  for  die  period  September  30, 1992, 
through  Fdiniary  28, 1994: 


Margin 
(pefcenQ 

AttanHc  &  PadSc „ 

1  51 

151 

0.20 
0.14 

151 
151 

151 

151 

Chun  Kee  Steel  &  Wire  Rope 
Co.  LH  

Chung  Woo  Rope  Co..  Ltd  . 

Dae  HeunQ  Industrial  Co  .......... 

Dae  Kyung  Metal _ „ 

DongHI  Metal 

Dong-ll  Steel  Manufacturing 
Co.,  Ltd  „.„.... 

Dong  Young 

Manufacturer/exporter 

Margin 
(percent) 

Hantxx)  Wire  Rope,  tnc 

Jinyang  Wire  Rope,  Inc ^ 

Korea  Sangsa  Co  .. ~~ — ~ 

Kumho  Rope 

Kwam  Shin  Ind.  ~~.. 

0.51 
151 

O 
151 
0.01 
1.51 

Kwar^shin  Rope  .~«.. ...' 

'1.51 

Menho  Rope  &  Wire,  Lid 

Myung  Jin  Co - ~ 

3^0  H&B  Ind  • ■•••■ 

aoo 

1.51 
1.51 

Seo  Jin  Rope 

Saang  Yong  Steel  Wire  Co., 
Ltd 

1.51 

0.06 
0.04 

Sungsan  SpecW  Siael  Proo- 

esaing  Inc » 

TSK  (Korea)  Co.,  Lid 

Yeonsin  Metcl 

V) 

V) 

0.18 

'No  shipments  or  sales  sutiject  to  this  re- 


The  Department  shdl  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hidividual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  eadi  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  efiiective  for  all 
shipmmts  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  diese  final  results  of 
diis  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  rates 
established  above  (except  that  if  the  rate 
for  a  firm  is  de  minimis,  i.e..  less  than 
0.5  percent,  a  cash  deposit  of  zero  will 
be  required  for  that  firm);  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covwed  in  ^s  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufecturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  1.51  percent,  the 
"All  Othen"  rate  esUblished  in  the 
LTFV  Final  Determination  (58  FR 
11029). 

These  deposit  requirements  shall 
remain  in  efiect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 


This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  i^K)  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
convereion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  Deceml)er  4, 1995. 
Sasaa  G.  Enemum, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  9&-30068  Filed  12-8-95;  8:45  am] 
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North  Amorfcan  Frao  Trado  Agreomant, 
ArticI*  1904  Wnalional  PwMi  Revtews: 
Node*  of  CompMion  of  Panol  Raviow 

AGENCY:  North  American  Free  Trade 
Agreement,  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  completion  of  panel 
review  of  the  final  determination  made 
by  the  U.S.  International  Trade 
Administration,  in  an  affirmative 
countervailing  duty  administrative 
review  respecting  live  swine  from 
Canada,  Secretariat  File  No.  USA-94- 
1904-01. 

StMMARY:  Piusuant  to  the  Order  of  the 
Binational  Panel  dated  September  27, 
1995,  affirming  the  final  determination 
described  above  was  completed  on 
November  13, 1995. 
FOA  FUirrHER  fNTOWMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue. 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SU^PLEMENTANY  MFOMIATKM:  On 
September  27, 1995,  the  Binational 


Panel  issued  an  order  which  affirmed 
the  final  affirmative  countervailing  duty 
administrative  review  of  the  United 
States  International  Trade 
Administration  ("ITA")  concerning  Live 
Swine  from  Canada.  The  Secretariat  was 
instructed  to  issue  a  Notice  of 
Completion  of  Panel  Review  on  the  31st 
day  following  the  issuance  of  the  Notice 
of  Final  Panel  Action,  if  no  Request  for 
an  Extraordinary  Challenge  was  filed. 
No  such  request  was  filed.  Therefore,  on 
the  basis  of  the  Panel  Order  and  Rule  80 
of  the  Article  1 904  Panel  Rules,  the 
Panel  Review  was  completed  and  the 
panelists  discharged  from  their  duties 
effisctive  November  13, 1995. 

Dated:  December  1, 1995. 
Janes  R.  Holbeiii. 

United  States  Secretary.  NAFTA  Secretariat. 
[FR  Doc.  95-30093  Filed  12-8-95:  8:45  am] 
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North  American  Free  Trade  Agreement, 
Article  1904  Binational  Panel  Reviews: 
Notica  of  CompMion  of  Panai  Revievr 

AGENCY:  North  American  Free  Trade 
Agreement.  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACnON:  Notice  of  completion  of  panel 
review  of  the  final  determination  made 
by  the  U.S.  International  Trade 
Administration,  in  an  affirmative 
countervailing  duty  administrative 
review  respecting  leather  wearing 
apparel  from  Mexico,  Secretariat  File 
No.  USA-94-1904-02. 


SUMMAItY:  Pursuant  to  the  Order  of  the 
Binational  Panel  dated  October  20. 
1995,  affirming  the  final 
redetermination  on  remand  described 
above  was  completed  on  December  1, 
1995. 

FOR  FURTHER  INFORMATKM  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAfTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  MFORMATKM:  On 
October  20, 1995,  the  Binational  Panel 
Issued  an  Order  which  affirmed  the 
final  affirmative  countervailing  duty 
administrative  review  redetermination 
on  remand  of  the  United  States 
International  Trade  Administration 
("FTA")  concerning  Leather  wearing 
Apparel  from  Mexico.  The  Secretariat 
was  instructed  to  issue  a  Notice  of 


'  I'  = 

Conmletion  of  Pai#l  Revtawr  on  the  31st 
day  foDovrbic  tlM  iksuuioe«f  the  Notlc* 
of  Hnal  PuiM  Actttm.  if  no  RatpiMt  for 
■n  Extntmiiiiaiy  C|iaUan»  WM  filed. 
No  each  request  w$*  filed.  Therefore,  on 
the  harie  of  the  PiiM  Older  and  Rule  80 
of  die  >lrtide  iflMlftuM/lht/es,  the 
Pnel  Review  was  conpleted  and  the 

eflective  Deosmbe^  1. 1995. 

1^1905. 
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r;  Seaotiieii#s  snd  1 
Dtvislan  (SRD),  Office  of  Ooeen  and 
Ooestal  Rsaooroe  liuMgHisnt  (OCRM). 
HMieul  OcsHi  Service  (NOSkNadooal 
OoaeniG  sad  AtaMMMric 
Adwinistiation  fJtfiJAAk  Conuneroe. . 

AenOK  Notice  of  iiitent  to  issue  e 
qtedal  use  pennitl  request  for 
8|»pUcstioas  far  odel  use  pannit: 

•UMMMIV:  This  is  «  piMic  notioe  of 
intent  to  issue,  en4  s  request  for 
aiq>Ucations  for  a  ^Mdd  use  permit  to 
ooodoct  non-jusuetch  diving  at  the 
Monttor  NalioDal  Maiine  Senctuaiy 
(MNM^  Public  cdnuBsnts  are  invited. 
Since  1975,  NQAA  has  peotected  and 
preesnpvd  tiie  vrm^  of  ue  USS  Monitor 
as  a  si^iiilcant  histodcal  Tssouroe  by 
rsstiicting  physicsl  scosss  except  for 
reeserch  cxpeditia^s.  NOAA  recognizes 
that  changsa  in  dive  techncdegy  and 
experience  in  the  dive  conununity  have 
fsmhed  in  a  growing  p«d>lk:  interest  to 
dive  at  this  site.  h«  1994.  NOAA  issued 
a  ^Mciel  uee  penn^  on  a  tiial  baste, 
wlddi  authorised  $  concessionaire  to 
oooduct  non-resesvch  dives  over  a  two- 
week  period.  Upoi  evaluation  of 
ectivities  conducted  under  ^  1994 
pstmit,  NOAA  has  determined  to  issue 
a  three  year  wpadi^  use  peimit  to  a 
qualified  dive  contasaionaire,  selected 
competitively,  fornon-intnisive  dives  at 
thte  site  for  a  totaljof  two  (2)  weeks  (14 
days)  each  year.  B^use  any  touching 
of  the  MoniUv  or  Its  debris  field  will  be 
prohibited,  NOAA  expects  that  no 
disruption  or  hen*  will  occur  at  the  site 
from  dive  activiti^  NOAA  will 
continue  to  review  this  activity, 
evaluate  impacts  Ip  the  Monitor,  if  any, 
and  assess  whetbor  to  issue  subsequent 
^Mcial  use  pnmilB. 


DATES:  Appiicatians  must  be  sulmiitted 
no  later  than  F^miary  9, 1996.  Public 
oranments  must  be  received  by  February 
9, 1996.  Applicants  will  be  notified  ss 
to  the  disposition  of  their  applications 
l^  March  11, 199& 
ADPncim.  All  applteations  for  a 
special  use  permit  and  comments  on 
thte  notice  must  be  sent  to:  jabn 
Broedwater,  Manager,  Monitor  National 
Marine  Sanctuary,  NOAA/BuikUng 
1519.  Fort  Bustte,  VA  23604.  Fax:  (804) 
87»-«19. 


kTKM  OQIirACT: 
John  BnadvntK,  Manager,  Monitor 
National  Marine  Sanctuary.  (804)  878- 
2973,  biteroet: 


Lgov;ar 

Helen  Golde.  Senctuaries  and  Reserves 
Division,  (301)  713-3145.  extension 
152.  Internet: 
hgoWeOoceen  nosjioea.gov. 


ucr 
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Tlds  notice  and  reouest  for  . 
suplicatione-ie-tesued  imdor  the 
authority  (rf  the  Nattonel  Marine 
Sanctuaries  Act  (NMSA), 
16  U.S.C  1431  etseq. 

n. 


The  USS  Monitor  was  the  first 
American  iranuad  turretted  warship 
snd  is  thewiare  of  cultural  significance 
to  the  transitioD  from  wood  to  metel 
vessels,  as  well  as  fn  its  historic  battle 
sgsinst  the  CSS  Vii^nia  (Merrimack). 
The  Monitor  was  lost  during  a  storm  off 
Cape  Ilatteres.  NC  on  Decsmber  31. 
1862.  The  wreck  of  the  Monitor  was 
located  in  1973. 16.1  miles  (29.8  km) 
south-aoutheest  (rfCape  Hatteras.  resting 
in  230  fset  (70.1  m)  of  water.  The 
MonitOT  and  the  water  ccrfumn  1 
nautical  mile  in  diameter  centered  on 
the  vessel  were  designated  as  the  first 
National  Marine  Sanctuary  in  1975,  in 
order  to  protect  and  preserve  the 
Monitor  from  commercial  salyon  and 
souvenir  collectors.  Tlie  Mcmitor  has 
also  been  designated  as  a  National 
ifistoric  Landmark. 

The  regulations  governing  the  MNMS 
are  found  at  15  CFR  part  924.  The 
MNMS  te  the  most  strictly  regulated 
sanctuary  regarding  public  access  and  is 
the  only  sanctuary  where  any  type  of 
diving  without  a  sanctuary  permit  is 
prohibited,  primarily  because  it  is  also 
an  archaeological  research  site. 
Alteration  of  the  seabed  risks  harm  of 
contextual  information.  Thus,  non- 
research  access  had  previously  not  been 
permitted  because  of  the  threat  of  harm 
or  unauthorized  removal  of  Monitor 
artifacts  and  the  archaeological 
information  contained  by  ^  vessel  and 


the  suiTounding  seabed.  Private  research 
expeditims  on  the  Monittn'  have  been 
pOTmitted  annually  since  1989.  Research 
pennits  have  allowed  access  to  the 
MNMS  for  research  purposes  while 
including  conditions  to  prevent  harm  to 
the  Monitor  and  associated  aitifacts. 
NOAA  recognizes  that  non*reseerch 
accoes  may  be  ccmducted  in  a  similar 
fiidiion. 

1994  Special  Use  Permit 

NOAA  issued  a  special  use  peimit  to 
conduct  non-ieseaich  dives  on  a  trial 
bads  during  the  1994  season.  Out  of  15 
dsys  sdieduled  for  diving,  dives  were 
successfully  conducted  on  4  dqrs.  The 
canceled  dives  were  due  to  adverse 
wester  and  current  conditions. 
Typically,  et  Hatterss,  approximately 
one-diird  of  the  sdieduled  dive  days  are 
lost  due  to  adverse  weather  and/or 
currants.  Hie  diven  who  were 
suoceasfnl  in  diving  to  the  Monitor     -  - 
r^orted  bottaa»G(mdttions  varying 
from  bfr  to  excelloit.  Paitidpaiitr 
gsnaraHy  agreed  that  they  enjoyed  the 
diving  experience,  but  that  the 
questioneMe  diving  conditions  would 
negativ^  affect  their  dedsion  to  return 
(or  future  dives.  Dive  fnocedures  snd 
lUve  sefsty  briefings  were  ^vm  daily  by 
the  conoeerionaire.  A  NOAA  Observer 
was  prasetat  on  the  boat  during  aU 
diving  operetifms,  but  did  not  dive. 

Although  the  NOAA  observw  did  not 
dive  md  directly  observe  dive  activities, 
besed  on  obeervati<ms  ai,  and 
convenation  with  and  among  the 
diven,  it  appeered  that  a  number  of 
diven  made  contact  with  the  wredc  by 
diving  through  or  under  the  wreck  or 
through  aoddental  oontad  due  to  the 
effiscts  of  nitrogen  narcoste,  strong 
currants  and  excessive  amoiints  of  gear 
(usually  induding  steel  tanks  hanging  at 
tile  diven'  sidee).  Such  inddental 
contact,  if  repeated  fretpiently  enough, 
would  have  a  very  adverse  cumulative 
effisd  on  the  Monitor.  The  NOAA 
obeerver  also  noted  that  dive  briefings 
were  not  as  thorough  as  they  should 
have  been,  primarily  because  they  were 
usually  conducted  hastily  at  the  dock 
before  departtire. 

The  1994  dive  trips  were  not  widely 
advertised,  partially  due  to  the  short 
time  frame  me  concessionaire  had  to 
schedule  the  1994  dives.  Further, 
adverse  weather  and  sea  ccmditions 
resulted  in  the  cancellation  of  dive  trips. 
Thus,  only  a  few  diven  wwe  able  to 
view  the  wreck.  However,  NOAA 
believes  that  the  goal  of  increased 

gublic  access  was  at  least  partially  met 
y  allowing  the  non-research  dives 
umln  the  qtedal  use  pennit 


Future  Special  Use  Pamita 

As  a  result  of  the  1994  special  use 
permit,  the  concessionaire  and 
Sanctuary  manager  provided  a  number 
of  recommendations  for  future  special 
use  pwmits  to  address  the  concerns 
raised  diuing  the  1994  dives. 
Consequently,  based  on  its  review  of  the 
activities  conducted  under  the  1994 
special  use  permit  and 
recommendations  from  the  Sanctuary 
manager,  NOAA  determined  that  it  is 
possible  to  establish  a  viable,  ongoing 
spedal  use  peimit  procedure  to  allow 
non-reseanm  dives  on  the  Monitor. 
NOAA  beheves  this  can  be 
accomplished  without  causing  serious 
adverse  effects  to  the  wreck  or  creating 
an  unmanageable  administrative  burden 
to  NOAA.  me  concessionaire  or  the 
divers.  NOAA  will  issue  a  three-year 
spedal  use  permit  to  a  qualified  dive 
concessionaire,  selected  competitively, 
for  non-intrusive  dives  at  this  site  for  a 
total  of  two  (2)  weeks  (14  days)  each 
yeer.  Recommendations  from  the 
Sanctuary  manager  based  on  the  1994 
spedal  use  permit  are  reflected  in  the 
conditions  outlined  below,  and  will  be 
further  reflected  in  the  1996-1998 
spedal  use  permit  terms  and  conditions. 

NOAA  will  supply  the  concessionaire 
with  informational  packets  to  be 
distributed  to  each  partidpating  diver. 
Each  packet  will  provide  a  history  of  the 
ship,  a  description  of  the  sanctuary, 
illustrations  of  the  wreck  as  it  lies  on 
the  seabed  with  unstable  areas 
identified,  snd  sanctuary  regulations.  In 
addition,  prohibitions  against  all  contact 
with  the  wreck  will  be  spedfied  in  more 
detail,  induding  spedfic  prohibitions 
against  entering  the  wreck,  diving 
beneath  the  wreck  and  all  types  of 
disturbance  including  fanning  the  silt  in 
or  around  the  wreck  with  hands,  fins  or 
other  methods.  Finally,  by  issuing  a 
three-year  special  use  permit,  NOAA 
will  reduce  the  administrative  burden 
and  costs  on  the  agency,  the 
concessionaire,  and  the  divers. 

Recent  research,  by  both  private        ^ 
research  expeditions  and  by  NOAA,  has 
shown' that  the  Monitor's  hull  has 
become  unstable  in  some  areas, 
especially  in  the  stem  area  near  the 
propeller.  During  1995,  NOAA 
attempted  to  remove  the  Monitor's  skeg 
and  propeller  in  an  effort  to  stabilize  the 
stem,  but  adverse  weather  prevented  the 
recovery.  Another  expedition  is  being 
planned  for  1996.  Although  non- 
research  diven  will  be  prohibited  from 
touching  or  otherwise  contacting  the 
Monitor,  the  special  use  permittee  shall, 
in  the  dive  safety  briefings,  be  required 
to  specifically  advise  diven  to  use  extra 


caution  if  opting  to  dive  near  the  stem 
area  ofthe  wrecL 

m.  Special  Use  Peimit 

NOAA  plans  to  issue  a  spedal  use 
p«mit  purauant  to  section  310  ofthe 
NMSA,  16  U.S.C.  1441,  to  allow  non- 
research  dives  to  the  Monitor.  Activities 
conducted  purauant  to  the  spedal  use 
permit  will  be  limited  to  non-intrusive, 
non-destructive  access,  observation  and 
photography  ofthe  Monitor,  and  must 
be  consistent  to  the  highest  practicable 
degree  with  the  preservation  and 
conservation  of  the  MNMS.  Touching  or 
disturbing  the  Monitor  or  its  associated 
debris  field  Mrill  be  pn^bited. 

A  qualified  applicant  will  be  selected 
on  a  competitive  basis  and  allowed  to 
bring  qualified  divere  to  the  Monitor 
during  a  2- week  period  (14  days] 
between  May  and  October  in  the  three- 
year  period  1996-1998.  The  two  week 
period  will  be  determined  by  NOAA  in 
consultation  with  the  selected 
permittee.  Applicants  are  requested  to 
include  their  preferred  dates  for  the 
1996  season.  In  addition,  should  the 
permittee  be  unable  to  conduct  dives  on 
4  or  more  days  of  that  2-week  period 
due  to  %ireatlMBr  or  environmental 
conditions.  NOAA  will  attempt  to 
accommodate  the  permittee  by 
scheduling  another  2-week  period  to 
conduct  the  remainder  of  the  dives 
[Note:  Due  to  scheduled  research  dives 
at  the  Monitor,  which  must  take 
precedence,  make-up  dives  may  not  be 
able  to  be  scheduled].  No  more  than  a 
total  of  14  days  of  diving  per  year  may 
be  conducted  under  spcMcial  use  permit. 
The  permittee  will  be  authorized  to' 
conduct  one  trip  by  one  vessel  to  the 
MNMS  per  day,  during  which  daylight- 
only  dive  activities  may  be  conducted. 
The  permittee  will  be  fully  responsible 
for  ensuring  that  all  divers  are 
appropriately  qualified  and  for  ensuring 
the  safety  of  all  divere. 

At  a  minimum,  the  following 
conditions  will  be  induded  in  the 
special  use  permit: 

1.  The  permittee  may  use  only  vessel 
captains  that  meet  all  applicable  U.S. 
Coast  Guard  (USCG]  certification  and 
license  requirements  and  that  are 
appropriately  certified  and  licensed; 

2.  Ine  permittee  shall  provide 
docimientation  verifying  that  all  vessel 
captains  are  (a)  thoroughly  familiar  with 
the  local  environmental  conditions  at 
the  sanctuary  and  (b]  experienced  in 
supporting  dive  operations  in  deep 
water  (up  to  250  feet); 

3.  The  permittee  shall  use  only 
vessels  of  less  than  45  feet  in  length  that 
meet  all  apphcable  U.S.  Coast  Guard 
(USCG]  certification  and  license 
requirements  and  that  are  appropriately 


inspected,  certified,  and  licensed.  A  low 
profile  vessel  to  reduce  wind  drag  is 
prefened; 

4.  The  permittee  shall  carry  a 
maximum  of  18  divers  each  day  and 
shall  allow  a  maximum  of  6  divere  to 
dive  at  the  same  time; 

5.  The  permittee  shall  be  responsible 
for  screening  divers  to  ensure  that  they 
meet  minimum  requirements  for  diving 
skills  and  experience  that  the  permittee 
deems  necessary  for  making  dives  on 
the  Monitor; 

6.  The  permittee  shall  not  anchci-  in 
the  sanctuary.  The  permittee  shall 
utilize  the  permanent  mooring  at  the 
Monitor  site  for  a  diver  descent/ascent 
line  when  conducting  dive  activities. 
The  permittee  xfiay  secure  a  surface  float 
or  small  inflatable  boat  to  the  mooring 
line,  but  at  no  time  may  the  trip  vessel 
be  secured  to  the  permanent  mooring; 

7.  The  permittee  shall  not  allow  any 
dives  to  be  made  if  currents  at  the 
surface  are  greater  than  one  (1]  knot; 

8.  The  permittee  shall  ensure 
activities  conducted  in  the  MNMS 
pursuant  to  the  special  use  permit  are 
limited  to  non-intrusive,  non- 
destructive access,  observation  and 
photography  of  the  Monitor.  The 
permittee  shall  ensure  that  all  divere 
maintain  neutral  buoyancy,  do  not 
penetrate  the  wreck,  and  do  not  touch, 
otherwise  contact,  disturb,  attempt  to 
recover,  or  recover  any  portion  of  the 
Monitor,  its  assodated  debris  field,  or 
any  artifact  which  may  be  found; 

9.  The  permittee  shall  conduct  a 
briefing  for  all  divers  before  the  first  day 
of  diving,  as  well  as  a  briefing  before 
each  dive,  these  briefings  must  stress 
the  importance  of  avoiding  any  contact 
with  or  disturbance  of  the  Monitor,  its 
associated  debris  field,  or  any  artifact(s] 
which  may  be  observed; 

10.  Upon  request  of  the  Sanctuary 
Manager,  the  permittee  shall  carry  an 
individual  designated  by  the  Sanctuary 
Manager  as  an  observer  on  board  the 
permittee's  vessel  during  trips  to  and 
bom  the  MNMS  and  when  the  vessel  is 
in  the  MNMS  for  the  purpose  of 
observing,  monitoring,  and 
docimienting  the  activities  conducted 
pursuant  to  the  special  use  permit.  The 
permittee  shall  allow  the  observer  free 
and  unobstructed  access  to  all  portions 
of  the  vessel  at  any  time,  and  facilitate 
observation  and  docimientation  by  the 
observer  of  all  activities  conducted 
pursuant  to  the  spedal  use  permit.  The 
permittee  shall  provide  the  observer  all 
reasonable  assistance  to  enable  the 
observer  to  carry  out  his/her  duties. 
(Other  requirements  of  the  permittee 
with  respect  to  the  observer  such  as 
advance  notification  of  trip  dates  and 
departure  times  and  responsibiUties 
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legarding  boardiB^  and  debarising  will 
appear  ia  tha  act«l  pennit  oonditlops.) 

11.  Pursuant  to  tectixm  310  of  the 
NKGSAr  tha  ptnnittBa  ahall  purchase 
and  maiBtaiii  a  copiprahanBive  general 
liability  teauranoa  policy  in  an  amount 
to  be  negotiated  ufKm  arieciion  of  an 
api^bcant  but  notlraia  than  $100,000 
plai  the  value  of  ^y  vessel  used  under 
tbe  special  use  psfmit  The  policy  shall 
inauie  against  an3i|  daims  that  may  tfise 
from  the  activitiea  conducted  pursuant 
to  the  special  use  permit,  including 
(Uver  aoddants  and  damage  to  the 
Mcnitor.  A  copy  <lf  such  policy  must  be 
furnished  to  hSOAA  before  conductii^ 
any  activity  authoHzed  by  the  spedaf 
use  pennit;  and 

.:   12.  Pursuant  to  iedion  310  of  the 
NMSA.  befoie  ooi^uctlng  any  activity 
under  die  special  vse  pemiit,  the 
pannittee  and  all  dlvats  shall  sign  and 
nimish  NOAA  with  a  hold  hanmess  and 
indamnificatian  alrsement.  provided  by 
NOAA.  rdeasing  and  hok^  the 
United  Slatea  harmleaa  for  my  claim 
arising  horn  tha  cAmduct  of  any  activity 
under  the  spedal  pse  pennit  and 
sftnmiing  the  risklof  harm  from  any 
such  activity. 

In  addition,  dqiending  on  the  final 
agraement  belMws|i  the  permittee  and 
rK>AA  as  to  the  ^act  role  of  the  NOAA. 
obeerver,  the  pentittee  may  also  be 
asked  to  comply  With  the  following 
conditioD: 

13.  The  permittto  shall  document  all 
activities  cooducmd  pursuant  to  the 
qMcial  uae  pemiil  through  the  use  of 
videotape  and/oritill  i^otography.  and 
writlsn  reconls.  Tiie  jpennittee  Aall 
submit  a  report  04  all  activities  and 
co^es  of  all  phot^grajdis  and 
vidsotapea  tdssn  ef  the  activitiea. 

Peea  | 

The  NMSA  autliozizes  NOAA  to 
assess  fises  for  the^costs  incurred,  or 
expected  to  be  inouned  from  the  review 
and  pwiresaing  of  !the  special  use 
pannk,  monitoring  the  permitted  dive 
acdvities.  and  a  mr  market  value  of  the 
\ise  of  tbe  resouro^  and  a  reesonable 
return  to  the  United  States.  Therefrae, 
NOAA  will  assess  a  fee  for  the  special 
uae  pennit  issuedipursuttit  to  this 
notice.  Baaed  on  tpe  1994  special  use 
pennit  md  NOAA's  other  experience 
with  special  use  f|annits,  the  ise  will  be 
approximately  (sotact  ooets  are  subject  to 
actual  coats  inaiited):  (1)  $500.00  to 
cover  tbe  cost  of  ikviewing  and 
processing  the  application,  ie., 
personnel  hours,  copying  and  other 
ovariiead:  (2)  $20#.00  per  day  that  dives 
take  place  to  cover  the  cost  of 
monitoring  the  aci'vity,  i.e.,  personnel 
hoars,  eqidpmenti  costs  and  travel 
s;  Kid  (3)i2%  of  the  gross 


receipts  that  the  permittee  receives  to 
cover  the  frdr  maricet  value  and 
reasonable  rate  of  return. 


IV.  A|^[rfication  I 

All  applications  should  be  sulmiitted 
to  Mr.  fohn  Broedwater,  Manager  at  the 
address  indicated  in  the  AOOfCSSES 
section.  Applications  must  be  submitted 
no  later  than  Fdiruary  9, 1996. 
Applicants  will  be  notified  as  to  the 
disposition  of  their  applications  by 
March  11. 1996. 

Application  Foanat  and  Contents 

All  applications  must  be  typed  double 
spaced.  AU  applications  must  describe 
in  detail: 

1.  The  methodologies  that  would  be 
employed  to  conduct  dive  activities  at 
the  site,  including,  but  not  limited  to. 
the  number  of  trips,  the  number  of 
divers  per  trip,  type  of  vessel,  the 
minimum  qualifications  eech  diver 
would  have  to  meet,  the  dive  plan,  and 
the  divw  safety  contingency  plans  in  the 
event  of  an  acddmt; 

2.  The  experience  of  the  appUcant  in 
organi^dng  *"H  running  dive 
ejcpeditions,  including  information  on 
expeditions  involving  diving  of  this 
type,  including  tlte  number  of  divers, 
the  depth  of  die  dives,  the  time  of  yeer, 
and  environmental  conditicms; 

3.  Information  and/or  statemmt 
showing  that  the  applicant  has  the 
financial  capability  to  organize  and  run 
the  activity  to  be  conductad  under  the 
special  use  permit  and  to  obtain  the 
required  insurance; 

4.  The  applicant's  plans  far 
docummtti^  all  activities  conducted 
pursuant  to  die  special  use  pomit 
(assume  that  the  NOAA  Obeerver  will 
not  be  participating  in  dives); 

5.  The  applicant's  plans  to  advertise 
the  availability  of  dives  at  the  MNMS, 
as  NOAA  believes  that  piiblic  access 
should  be  %videly  puUidaed  in  the  . 
diving  community;  and 

6.  The  dates  that  applicant  prefen  to 
conduct  dive  activities. 

Application  Review  and  Evaluation 

All  applications  will  be  reviewed  by 
the  Sanctuaries  and  Reserves  Division 
(SRD).  This  will  include  the  Sanctuary 
Manager,  the  technical  projects  staff  and 
the  regional  management  stafil  Outside 
peer  reviewers  may  also  be  used. 

In  selecting  the  peimittee,  SRD  shall 
consider  the  applicants  ability  to 
address  the  criteria  in  B,  above,  and:  (1) 
The  experience  of  the  applicant  for 
organizing  and  ntnning  dive 
e^qpeditions  involving  diving  of  thia 
type;  (2)  the  applicant's  financial 
capability;  (3)  the  likelihood  that  the 
permittee  will  be  able  to  fully  comply 


with  all  permit  conditions;  and  (4)  such 
other  fectors  as  the  SRD  deems 
appropriate,  based  on  review  of 
submitted  comments  and  information, ' 
consistent  with  the  purposes  of  the 
NMSA. 

SRD  may  solicit  additional 
information  from  any  applicant,  or 
written  clarification  of  an  application, 
and  may  extend  the  solicitation  period 
at  its  discretion.  SRD  may  choose  to      ' 
reject  all  applications  received  at  any 
time,  re-request,  or  cancel  this  request  at 
its  discretion  when  in  the  best  interest 
of  preserving  and  conserving  the 
Monitor  MNMS.  Any  information  made 
available  to  any  applicant  by  SRD  will 
be  made  available  to  all  applicants,  and 
will  be  available  to  the  public  upon 
request. 

Once  an  applicant  is  selected,  SRD 
shall  draft  and  issue  a  special  use 
permit  incorporating  as  conditions  the 
terms  of  this  notice  and  the  application. 
SRD  may  include  additional  conditions 
if  necessary  to  protect  the  MNMS.  The 
special  uae  pennit  and  appUcation  shall 
be  subject  to  review  by  the  State 
Historic  Preservation  Officer  and 
Advisory  Council  on  Historic 
Preservation  pursuant  to  section  106  of 
the  National  Historic  Preservation  Act 
(NHPA). 

NOAA  considera  divkig  to  the  depths 
of  the  Monitor  (230  ft;  70.1  m)  with 
cranpressed  air  to  be  extremely   . 
hazardous.  All  dive  activities  conducted 
pursuant  to  the  special  use  pennit  are  at 
the  permittee's  and  each  diver's  own 
risk.  The  permittee  is  solely  responsible 
for  setting  the  minimiim  technical 
requirements  and  experience  for  a  diver 
to  participate  in  dives  at  the  site. 
Further,  tne  permittee  is  solely 
responsible  for  the  adequacy  and 
implementation  of  all  diver  safety 
requirements  and  the  omtingency  plan 
for  diver  emergencies. 

V.  Reqnest  for  Comments 

NOAA  requests  comments  and 
suggestions  from  applicants  and  other 
interested  parties  on:  Methods  to 
eonduct  sals  dive  activities  at  the 
Monitor  site;  conditions  for  the  special 
use  permit;  methods  to  safeguard  the 
wreck;  the  feir  maricet  value  of  the  use 
'of  the  MNMS  and  a  reasonable  return  to 
the  United  Stater,  and  any  other 
relevant  inf(^mation  pertaining  to  the 
activities  proposed  to  be  permitted  at 
the  MNMS. 

VL  Claaaification 

This  notice  is  not  subject  to  review 
und«r  E.0. 12866. 

Prior  notice  and  an  opportunity  Cor 
public  commmt.  althoi^  voluntuily 
here  given,  ere  not  required  by  the 


Administrative  Procedure  Act  or  any 
other  law  because  this  notice  concerns 
grants,  benefits  and  contracts.  Therefore, 
preparatim  of  a  Regulatory  Flexibility 
Analysis  is  not  required. 

This  action  is  categorically  excluded 
from  the  requirements  to  prepare  an 
Environmental  Assessment  by  NOAA 
Directive  02-10. 

This  notice  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

Dated:  December  4. 1995. 
W.StaalsjrWilaaa, 

Assistant  AdminiaiTator,  Ocean  Services  and 
Coastal  Zone  Manageatent. 
(PR  Doc  9S-300S6  Piled  12-»-«5;  8:45  am] 
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Marine  Mammals 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Modification  no.  2  to  scientific 

research  pennit  no.  836  (P79F) 

aUMMARV:  Notice  is  hereby  given  that  a 
request  for  modification  of  Sdmtific 
Reseerch  Permit  No.  836  submitted  by 
the  Institute  of  Marine  Science, 
University  of  California  at  Santa  Cruz, 
Santa  Cruz,  California  95064  (Agents: 
Drs.  Daniel  Costa,  Bumey  ).  Le  Boeuf , 
and  Charles  L.  Ortiz),  has  been  granted. 
AOOMSSes:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Dividcm,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
High«vay,  Suite  13130,  Silver  ^ring, 
MD  20910  (301/712-3389); 

Director,  Southwest  Region,  NMFS, 
NOAA,  501 W.  Ocean  Blvd.,  Long 
Beach,  CA  90802-4213  (310/980-4015). 
SUPnABTTAItY  WrOnMATWN:  On  August 
18, 1995,  notice  was  published  in  the 
Federal  lagiBlar  (60  PR  43124)  that  a 
modification  of  Permit  No.  836,  issued 
on  May  12, 1993  (as  modified  June  29, 
1994),  had  been  requested  by  the  above- 
named  organization.  The  requested 
modification  has  been  granted  imder  the 
auth(ffity  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.),  the  provisions  of 
S  216.33(d)  and  (e)  of  die  R^ulations 
Governing  tbe  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Permit  No.  836  authorizes,  annually, 
the  capture  and  handling  of  up  to  3,880 
northern  elephant  seals  (Mirounga 
cmgustirostiis),  the  unintentional  killing 


of  up  to  3  elephant  seals  during  the 
conduct  of  the  authorized  research 
activities;  import  up  to  40  northern 
elephant  seal  and  southern  elephant 
seal  (Mtroungo  leonina)  tissue  samples 
and  export  samples  from  northem 
elephant  seals  (only)  from/to  England, 
Argentina.  Austialia.  Mexico,  and  Japan; 
and  incidentally  harass  up  to  54,400 
seals. 

Tlie  modification  authorizes:  an 
increase  in  the  number  of  animals  that 
may  be  accidentally  killed  annually 
from  three  to  five:  muscle  biopsies  to  be 
taken  from  juvenile  elephant  seals  to 
examine  the  muscle  structure  as  it 
relates  to  aerobic  capacity;  since 
location  of  the  ATOC  sound  source  has 
changed;  a  change  in  the  releese  site 
from  Point  Sur  to  Pioneer  Seamoimt, 
approx.  70  miles  west  of  Half  Moon  Bay; 
and,  an  increase  the  number  of  southern 
elephant  seal  samples  to  be  imported 
from  40  to  650. 

Dated:  November  22, 1995. 
Ann  D.  Tel1Nlsi^ 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-30063  Filed  12-«-9S:  8:45  am] 
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National  Tachnieai  Infonnation  Sarvica 

Advisory  Board  Maaling 

AQBICV:  National  Technical  Information 
Service,  Technology  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  partially  closed 
meeting. 

summary:  Purauant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Monday,  January  8, 1996,  from  9:00 
a.m.  to  4:00  p.m.,  and  on  Tuesday, 
January  9. 1996.  from  9:00  a.m.  to  4:00 
p.m.  The  session  on  Tuesday.  January  9. 
1996.  will  be  closed  to  the  Public. 

The  Board  was  established  under  the 
authority  of  15  U.S.C.  3704b(c),  and  was 
Chartered  on  September  15, 1989.  Tbe 
Board  is  composed  of  five  membere 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
infonnation  services.  The  purpose  of  the 
meeting  is  to  review  and  make 
lecommendations  regarding  general 
pohdes  and  operations  of  NnS. 
including  policies  in  connection  with 
fees  and  charges  for  its  services.  The 
agenda  will  include  a  progress  report  on 
NTIS  activities,  an  update  on  the 


progress  of  FedWorld,  and  a  discussion 
of  NTIS'  long  range  plans.  The  closed  - 
session  discussion  is  scheduled  to  begin 
at  9:00  a.m.  and  end  at  4:00  p.m.  on 
January  9, 1996.  The  session  will  be 
closed  because  premature  disclosure  of 
the  infonnation  to  be  discussed  would 
be  likely  to  significanUy  frustrate 
implementation  of  NTIS'  business 
plans. 

DATES:  The  meeting  will  convene  on 
January  8, 1996,  at  9:00  a.m.  and 
adjourn  at  4:00  p.m.  and  convene  again 
on  January  9, 1996,  at  9:00  a.m.  and 
adjourn  at  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  2029  Sills  Building,  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161. 

PUBUC  PARTICIPATION:  The  meeting  will 
be  open  to  pubUc  participation  on 
January  8, 1996,  and  closed  on  January 
9r  1996.  Approximately  thirty  minutes 
will  be  set  aside  on  January  8,  1996  for 
comments  or  questions  from  the  public. 
Seats  will  be  available  for  the  public 
and  for  the  media  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  submit  written  comments 
concerning  the  Board's  affairs  at  any 
time.  Copies  of  the  minutes  of  the  open 
session  meeting  wrill  be  available  within 
thirty  days  of  the  meeting  from  the 
address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Lucas,  NTIS  Advisory  Board 
Secretary,  National  Techniod 
Infonnation  Service,  5285  Port  Royal 
Road,  Springfield.  Virginia  22161 
Telephone:  (703)  487-4636;  Pax  (703) 
487-4093. 

Dated:  December  5, 1995. 
Dimald  E.  JeiuMOii, 
Director. 
(FR  Doc.  95-30050  Filed  12-8-95;  8:45  am) 


COMMmEEFORTHE 
NNPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad)uatmant  of  Import  UfflHs  for  Cartaln 
Cotton  aiKl  Man-Mada  FIbar  TaxtUa 
Producta  Producad  or  Manuiacturad  in 
Pakistan 

December  5, 1995. 

On  page  53899  of  the  notice 
publi^ed  in  the  Federal  Register  on 
October  11, 1995.  correct  the  1995 
adjusted  limit  for  Category  369-S  in  the 
table  of  the  letter  to  the  Commissioner 
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r5,198S.  i 
r:Canunit||Mfiorthe 
hy Imnantitifltt  df  Textile  Agraements 
(CTTA). 

ACTION:  iMidng  •  Attractive  to  the 
CoainiiMioBar  of  Mutonia  ettabUihiiig 
'  airport  vim  ad  certification 


laquimMnts. 


vncnvi  nun:  oeownber  6, 1905. 

FOM  FUnHBI  MaOMIAIlOII  OONTACT: 
Jennilv  Aldridi,  pitamatiooaHVide 
Spadaliit.  Office  ^  Textiks  and 
Appaial,  U.S.  DMaitmant  of  Conamaice, 
(202)482-4212.  | 

iTION: 
lOrderllOSK^Much 
3. 1972.  M  amaiid«4:  nctian  204  of  die 
Afftcuhaial  Actof  1998. «  unandad  (7 
U.S.C  1854).  , 

Cte  October  31.11095  ivprasantatiTes 
of  tba  GovenuDMis  of  tbe  UnitedStatec 
and  tha  R^mblic  of  ColiHnbia  stgnad  an 
agraemant  to  asta^liah  a  new  export  visa 
arrangement  and  certification 
lequinmoits  fm  pertain  cotton,  wool, 
man-made  fiber.  41k-blend  and  other 
vqetable  fiber  te^ttiles  and  textile 
products,  produced  or  manufacAured  in 
Colombia  md  nqiorted  fiom  Colombia 
on  and  alter  Nov«nbar  10, 1005.  Goods 
exported  during  tbe  period  November 
10,  lOOS.tbrou^  Dacanaber  31;  1905 
aball  not  be  denied  entry  for  lack  of  a 
visa  or  certificatidn.  Allgoods  exported 
after  January  1. 1906  must  be 
accompanied  by  ^n  appropriate  export 
visa  or  certificatitm.  Certain 
merohandiae  afaal|  be  exempt  from  quota 
requirements,     j    . 

b  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  of  certain  tefctile  products, 
produced  (v  manufactured  in  Colombia 
and  exported  froii  Colombia  for  which 
the  Government  df  the  Republic  of 
Col(Hnbia  has  notdssued  an  appropriate 
exp«t  visa  or  certificate. 


Fanelmilaa  of  export  visa  and 
cartlflcBtion  stampe  an  on  fik  at  the 
U.S.  DapaitmaBt  of  Cmiunecoa  in  Room 
3100. 

A  deeoiption  of  the  textila  and 
appaial  categoieain  tanna  of  HTS 
wn^Jt^ff  is  available  in  the 
CORRBLATION:  Taxtila  and  Appaial 
Catagoriaa  with  the  HararaniaBd  Tariff 


Schedule  of  the  Uaited  States  (a 
Fadanri  fagistai  nodoa  50  PR  65531, 
publiahad  on  Beca^abw  20, 1004).  Also 
sea  80  FR  45144,  published  on  Atigust 
30. 1095: 60  FR  45145,  pnbKdied  on 
Ai^ust  30, 1995: 60  FR  53782, 
pi^lialiad  on  October  17, 1995. 

Raquiiements  for  paiticipirticm  in  the 
Spatdal  Aooass  fto^am  an  available  in 
FadMaltaglrtii  noticaa  51  FR  21208, 
pobUshad  on  June  11, 1988;  52  PR 
28057.  puUiahad  on  July  10, 1987;  and 
54  FR  50425.  puUishad  on  December  6, 
1989.  Also  see  41  FR  30707,  publiriied 
on  July  26, 1976. 

Intarasted  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  taxtila 
products  that  are  entered.into  the 
United  States  far  rrniamnptinn,  or 
withdravna  from  warehouse  fiir 
coDsumptian.  will  meet  the  visa  and 
cntificatian  requirements  set  forth  in 
the  letter  publittied  below  to  the 
Conunissionsr  of  Custrans. 
TnjB.Crikh. 

Chainnan,  CaxaniOaefor  the  Implementation 
cf  Textile  Apeements. 


HuliwiiHiilii 

^.-\  .-r-- .   ;  'jtT ...  ^  »•."-_' 
Decambar  5. 1905. 
Coimnisrinoar  of  Qwtonn. 
Department  oftiw  Treatury.  Waahingtan.  DC 
20229. 

Dear  CommiMkner:  This  directive  cancek 
and  fuperMdaa  the  directive  issued  to  you  oo 
July  20, 1976.  as  amanded,  by  the  Chaitman. 
Canunittee  far  the  Implementation  of  Taxtila 
Agreements.  That  directive  directed  you  to 
pndiibit  entry  of  certain  cotton,  wool,  man- 
made  fiber,  silk  blend,  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Colombia  and  exported 
from  Colombia  far  which  ttie  Government  of 
the  Republic  of  Colombia  lias  not  issued  an 
appropriate  export  visa  or  certificate. 

Under  the  terms  of  section  204  of  tbe 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854);  pursuant  to  the  Export  Visa 
Arrangement  dated  October  31, 1995  between 
the  Governments  of  the  United  States  and  the 
Republic  of  Colombia;  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
'  of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  Decnnber  6, 
1995,  entry  into  the  Customs  territory  of  the 
United  States  (i.e.,  the  50  states,  the  District 
of  Columbia  and  the  Commonwealth  of 
Puerto  Rico)  for  consumption  and 
withdra%val  from  warehouse  for  consun^>tion 
of  cotton,  wool,  man-made  fiber,  silk-bloid. 
and  other  vegetable  fiber  textiles  and  textile 
products  in  Categories  200-239, 300-369, 


400-Me,  600-«70.  and  800-899.  tnrliuttng 
maigsd  aad  part  cslsgocles.  produced  or 
manuhBliiiad  hi  Cohanbia  ead  exported 
fhm  Cokaabia  OB  ad  afker  NovmberlO, 
ins  forvrtiich  the  Govenunent  of  the 
Republic  olCokaabia  has  not  issued  an 
appoptiate  siqwrt  visa  fully  described 
below.  Should  additknal  catagories,  meigwi 
categories  or  part  duagories  become  iubjtet 
to  biqiort  quota  die  antin  categoryfs)  or  part 
catsgayCs)  shall  be  included  in  ths  coverage 
of  tfis  ansngsmant  Goods  exported  during 
the  psriochNomnbor  10, 1S9S  throu^ 
Decsmber  31, 1995  shall  not  be  denied  entry 
far  lack  of  a  visa  or  certification. 

A  visa  must  ancnnipany  each  commercial 
shipment  of  the  afanmentlaned  tncttle 
products.  A  diculsr  stanqied  maridag  in  blue 
ink  will  appear  on  die  front  of  the  original 
oommerdal  invoioe.  The  original  vte  shall 
not  be  stamped  on  duplicate  copies  of  the 
invoice.  Tbe  original  invoice  with  the 
flrigfaial  visa  stamp  will  be  requhed  to  enter 
the  shipment  bito  tbe  United  States. 
Duplicataa  of  the  invoice  and/or  visa  may  not 
be  used  far  this  purpose. 

Each  visa  stamp  uiall  include  the 
following  iafatmatian: 

1.  The  visa  number^  TheMaa  number  shall 
be  In  the  ataadard  nine  digit  letter  fannat, 
beginning  with  one  numerical  digit  far  the 
lart  digit  of  the  year  of  export,  followed  by 
the  twro  character  alpha  country  code 
specified  by  the  Intnnatlonal  Oigsnizatiaa 
far  Standardintion  (180)  (the  code  far 
Colombia  is  "OOT).  These  first  tvro  codes 
shsfi  be  followed  by  tbe  number  "1"  and  a^ 
five-digit  ssrial  number  identifying  die 
shipment,  a^..  S00112345. 

2.  The  dste  of  issusnoa.  The  date  of 
issusnce  shall  be  the  day.  month  and  year  on 
wUch  the  visa  waa  iasuad. 

3.  The  origiBsl  signature  of  the  issuing 
ofBdal  of  ueGovsrament  of  the  Republic  of 
Cokmbia. 

4.  The  onrect  cstegotyCs),  merged 
cataaory(s).  part  0Biegary(s).  quantity(s)  and 
uniUs)  of  quantity  in  the  shipment  as  set 
farth  in  die  U.&  Department  of  Commerce 
Conrelatlon  or  successor  docmnent  and  In  the 
Hamonivad  Tariff  Schedule  of  die  United 
States  Aimotated  (HTSUSA  or  succeaaor 
documents)  shall  be  rqiorted  in  the  speces 
provided  widiin  the  viss  stamp  (e.g,  "Cat 
352-510  DZ"). 

Quantities  must  be  stated  in  vi^le 
numbers.  Dedmals  or  fractions  will  not  be 
accepted.  Merged  cat^ory  quota 
merdiandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  catsgoiy  visa  corresponding  to  the 
acUiol  shipment  (e.g,  Catagories  352/652 
may  be  visaed  as  352/652  or  if  the  8hi]Knent 
consists  solely  of  352  merchandise,  the 
shipment  may  be  visaed  as  "Cat  352,"  but 
not  as  "Cat.  652"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  erf  issuance,  signatiue,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
mat  of  the  shipment,  entry  shall  be  permitted 


and  only  the  amount  entsnd  shall  be  charged 
to  any  applicable  quota. 

Ills  complete  nsme  snd  address  of  the 
actual  manufacturer  of  the  textile  product 
must  be  included  on  tbe  visa  document  If  a 
textile  product  has  been  processed  by  more 
than  one  msnufacturer,  the  complete  name 
and  address  of  the  last  firm  to  substantially 
transform  the  aiticls  into  a  new  and  different 
ardde  of  commerce  must  be  Dsted  on  the 
vissdocumsnt 

If  the  visa  is  not  acceptable  then  a  new  visa 
must  be  obtained  from  the  Government  of  the 
Republic  of  Cokahbia.  or  a  visa  waiver  may 
be  issued  by  die  U.S.  Department  of 
Commerce  at  the  request  of  the  Embassy  of 
Colombia  in  Wasbinigton.  DC.  and  presented 
to  the  U.S.  Customs  Swvice  before  any 
portion  of  the  shipment  wrill  be  released.  The 
waiver,  if  used,  only  waives  the  requirement 
to  present  s  viss  with  the  shipment  h  does 
not  waive  the  quota  requirement 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice. 

If  import  quotas  are  in  force,  U.S.  CustcHns 
Service  shall  diarge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit 
If  a  shipment  from  Colombia  has  been 
allowred  entry  into  the  commerce  of  the 
United  States  vrith  either  an  incorrect 
categocy  closification  or  misstatnnent  of  tbe 
quantity,  and  redelivery  is  requested  but 
cannot  be  made,  U.S.  Customs  shall  charge 
the  shipment  to  tbe  correct  category  limit 
whether  ornot  a  replacement  visa  or  visa 
waiver  is  provided. 

Each  shipment  of  items  to  be  exempted 
ban  the  bUstaral  agreement  shall  be 
accompanied  Iqr  a  certification  issued  by  the 
Government  of  the  Republic  of  Colombia. 
The  certification  shall  be  a  stamped  marking 
in  blue  ink  on  the  front  of  the  invoice. 

The  Government  of  the  Republic  of 
Colombia  will  include  die  following 
infoimatfon  on  each  certification: 

1.  authorized  signature  and  title  of  the 
official  Issuing  the  certification; 

2.  identify  the  items  exempted; 

3.  date  the  certificate  was  signed  and 
certified: 

4.  certificate  numbn. 

5.  in  Ae  space  mvked  "Description" 
indicate  that  the  shipment  is  either  "less  than 
$250,"  "a  cottt^  industry  product  of 
handloom  fabric,"  or  the  name  of  the 
particular  Coknoiiian  traditional  folklore 
products  as  listed  in  Annex  A. 

An  eiqwrt  visa  will  not  be  required  for 
shipments  of  certified  exempt  items. 

Each  shipment  of  textile  products  which 
hssbeen  sssembled  in  the  Republic  of 
Colombia  wholly  from  components  cut  in  the 
United  States  from  U.S.  frnmed  fabric  which 
are  subject  to  die  Andean  Special  Access 
Textile  Prognm  as  set  out  in  the  Agreement 
shell  be  so  csrtified  by  the  Government  of  the 
Republieof  Colraibia.  This  certification  shall 
be  piesented  to  tbe  U.S.  Customs  Service 
before  Mitry,  or  withdrawral  from  warehouse 
far  consumption,  into  the  customs  territory  of 
the  United  Ststes.(the  50  states  and  Puerto 
Rico). 

Each  shipment  shsll  be  certified  by  the 
stamping  of  the  original  ractangular«haped 


stanqiad  marking  in  blue  ink  an.  the  front  of 
the  original  commercial  invoice.  The  original 
copy  of  the  invoice  with  the  origiiial 
certification  will  be  required  to  order  to  enter 
the  shipment  into  tbe  United  States. 
Duplicate  copies  of  the  invoice  and/or 
certification  may  not  be  used. 

Each  certification  shall  include  the 
following  infrvmation: 

1.  The  certification  number.  The 
certification  number  shall  be  nine  digits  and 
letters.  It  shall  begin  with  one  digit  for  die 
last  digit  of  the  year  of  aniort  followed  by  the 
two  character  country  code  for  Colombia, 
which  is  "CO."  These  first  two  codes  shall 
be  followed  by  the  number  "2"  and  a  five- 
digit  serial  numbw  identifying  the  shipment, 
e.g.  5C0212345. 

2.  The  date  of  issusnce.  The  date  of 
issuance  sludl  be  the  day,  month  and  year  in 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
official  of  the  Government  of  the  Republic  of 
Colombia. 

4.  The  correct  category(s),  merged 
category(s),  part  cat«^ory(s),  quantit)r(s),  and 
unit(s)  of  quantity  in  the  shipment  in  the 
unit(s)  of  quantity  provided  for  in  the  U.S. 
Department  of  Coinmerce  Correlation  and  in 
the  Harmonised  Tariff  Schedule  of  the 
United  States  Annotated  (HTSUSA  or 
successor  documents)  shall  be  reported  in  the 
spaces  provided  within  the  visa  stamp  (e.g., 
"Cet  352-510  DZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
mardiandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment  (e.g,  Categaries  352/652 
may  be  visaed  as  352/652  or  if  the  shipment 
consists  solely  of  352  merchandise,  the 
shipment  may  be  visaed  as  "Cat  352,"  but 
not  as  "Cat  652"). 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  certification 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantify  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  certification  is  less  than  that 
of  the  shipment  entry  shall  not  be  permitted. 
If  the  quantity  indicated  on  the  certification 
is  more  than  that  of  the  shipment,  entry  shall 
be  permitied  and  only  the  amount  entored 
shall  be  charged  to  any  applicable  quota. 

Entry  of  textile  products  subject  to  the 
certification  system  oudined  above  into  the 
custnns  territory  of  the  United  Sutes  will  be 
permitted  only  for  those  shipments 
accompanied  by: 

1.  A  valid  certificatiMi  by  the  Government 
of  the  Republic  of  Cobmbia. 

2.  A  completed  copy  of  form  rrA-370P  or 
successor  dociunent  with  a  proper 
declaration  by  the  Colombian  assembler  that 

.  the  articles  were  subject  to  assembly  in 
Colombia  from  parts  described  on  that 
declaration;  and 

3.  A  proper  importer's  declaration. 

Any  shipment  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  foregoing  provisions 
shall  be  denied  entry  by  the  Government  of 
the  United  States.  If  U.S.  Customs  determines 


that  the  certification  is  invalid  because  of  an 
error,  and  the  remaining  documentation 
fulfills  requirements  for  entry  under  the 
Andean  Special  Access  Textile  Program  then 
a  new  certification  from  the  Govenunent  of 
the  Republic  of  ColcHnbia  must  be  obtained 
or  a  visa  waiver  isaued  by  the  U.& 
Department  of  Commerce  et  the  request  of 
the  Government  of  tbe  Republic  of  Colombia 
must  be  obtained  and  presented  to  the  U.S. 
Customs  Service  before  any  portion  of  the 
shipment  vrill  be  released. 

Any  shipment  found  not  to  be  in 
compliance  with  the  provisions  of  the 
Andean  Special  Access  Textiles  Program 
relating  to  trade  in  textile  products  wholly 
assembled  of  U.S.  con^ionents  cut  from  U.S. 
fbnned  fabrics,  may  be  permanentiy  denied 
entry  under  this  program. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  or  mutilated 
commercial  sample  shipments  valued  at 
U.S.$250  or  less,  do  not  require  a  visa  or 
certification  for  entry  and  shall  not  be 
charged  to  existing  quota  levels. 

Visaed  merchandise  and  products  eligible 
for  the  Andean  Special  Access  Textiles 
Program  may  not  appear  on  the  same  invoice. 

The  visa  and  certification  stamps  are 
enclosed.  The  certification  stamp  for  exempt 
items  remains  imchanged. 

The  actions  taken  concerning  the 
Government  of  the  Republic  of  Colombia 
with  respect  to  imports  of  textiles  and  textile 
products  in  the  foregoing  categories  have 
been  determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  afiiairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1).  This  letter  will  be  published 
in  the  Federal  Register. 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Ann«x  A— Colombian  Traditional 
Folklore  Handicraft  Textile  Prod- 
ucts 


"Cotombian  Items"  are  traditional  Co- 
lombian products,  cut.  sewn  or  other- 
wise fabricated  by  hand  h  cottage 
units  of  the  cottage  industry.  The  fo»- 
lowing  is  the  agreed  upon  Kst  of  such 
items: 

1.  Bedspnad  Bedspread  made  on  man- 

ual loom. 

2.  Blouse  wHh  crochet  knitted  nedc  A 

blouse  made  of  greige  doth  heavily 
decorated  around  the  neck,  extend- 
ing down  the  front  and  around  the 
steeves  with  hand  crochet  worV.  This 
blouse  also  has  emtxoidered  panels 
extending  down  the  front  on  either 
side  of  ttie  crochet  work. 
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4. 
5. 


finfaRMdsrad  Obum:  Ham*  cut  and 

hand  aawn  Ikwaa  wNt    

hand  antooid»y  on  the  ifipar 
and  kMvar  portlona. 

OiitoUUanw/  &^  Hand  out  Md  hend 
MwnakM  wN|i  extsnoive  hand  env 
breidofy. 

BMMi,  Hand  HUDwan:  Theaa  ooiortui 
talankato  am  hand  woven  from  wool, 
cotton  or  wofi  and  cotton,  heavy 
yame  to  fennjaWped  or  btock  pat- 
toini.  The  enBi  may  be  finiihed  wNh 
apanglas  fermfd  by  the  ends  of  the 
yam    and    lo^ttMl.    or    m^    ba 


14. 


6.  *x«Mi£mbreidw^CMhrCto(h(MWl8 

hand  entooidB^ad  wi»  vwtoue  cnxte 
and  ooforHi  Indtan  scanas.  Generaly    15. 

tiaaa  doiha  aiii  uMd  aa  wal  haiv 

inga. 

7.  Tffkali   CckKttk    Dn$$:   An    wide 

iangti  draoa  ^Mi  a  vary  wide  atdrt 
Mnmad  wHh  UMa  hanctowja  iaca. 
Tha.anHra  draas  is  hand  cut  and    16- 
hand  aawn  and  is  a  typical  draas  for 
gaiety  afiaas.   ' 

a.  rypfca/  Quafin  jDrass:  A  tradWonal 
looea  Wino  woawn's  garment  fomied 
by  a  foldad  radtongiiar  piece  or  fab-  17. 
ric  with  a  hole  dr  slot  in  tie  center  for 
the  head,  wdti  inlricale  embroidery 
around  the  nec)L  This  dress  is  made 
aimlBr  to  a  rum.  but  has  the  outer  18. 
edgee  sewn  together  except  for  slots 
for  the  hands  aftd  arme,  and  has  do- 
suras  on  ttia  ftdfiL 

9.        Typical  Mapth  0n8a:  A  icnee  length    19. 
dress  oonsistinta  of  very  wide  skirt 
having  a  row  of  heavy  ruffles  around 
the  biouee  portion  and  two  bands  of 
wide  mmes  fonHng  the  sMrt  A  very    20. 
gay  colorad  feslval  dress. 

ia  Typical  Maatba  tinsr  A  native  hand- 
made dreea  will  wide  neoWne,  ruf- 
fed colar  and  vUde  sidrt  and  with  ruf- 
fles on  the  lowef  pert  of  the  aldrt  21. 

11.  Hsmrnodt-  Multicfiored  stripped  ham- 

modes  made  tiff  harvl  firom  coarse 
Mutes.  Ends  are  formed  and 
reinfored  with  sttong  rope. 

12.  Jladtaf,  hand  icnittad:  Wholly  hand  Icnit- 

tsd  jadceL  Thede  jadtets  are  usually 
loiitled  from  Mtod   yams.   Patched    22. 
pockets,  also  h^nd  knitted,  are  hand 
sewn  to  the  ganhent 

13.  Jsctof  ol  hand  Ibomed  fatric:  These 

jackets  are  wh^  hand  made  from    23. 
hand  toomed  felylcs.  Patohed  pock- 
els,  also  of  hand  toomed  fabric,  are 
hand  sawn  to  lh^  gamwit 


24. 


Ajana:  A  doak  made  from  a  heavy 
rectangular  piece  of  fabdc  or  a  blan- 
ket with  hola  in  the  center  for  the 
head  to  pass  through.  This  is  a  typi- 
cal gannent  worn  by  men.  women 
and  chiklren  throughout  the  higher 
and  cooler  altitudes  of  Cotombia.  The 
men's  ruana  wi  ganersly  have  no 
Mngea.  Women's  njanas  may  have 
Mngee  and  are  sometimee  sit  from 
the  neck  opening  to  the  edge  to  per- 
mit the  wearer  to  put  it  on  as  a  cape. 
ChMren's  roanas  sometimes  have  a 
coky  around  ttw  opening  with  dTOw 
strings  for  a  doee  (tt.  These  gv- 
menis  are  sometimes  known  as  pon- 
chos. 

Ruga,  hand  woven  or  hand  knotted: 
These  mgs  are  usually  made  from 
wool  yams  and  are  either  whoNy 
hand  woven  or  hand  knotted.  They 
are  generally  square  or  radanguitf  in 
shape  and  are  in  cotorM  deeigns. 
Mtacsrame  ShaMt  Hand  made  shawls 
whoMy   of   macrame   lace   or   with 
macrama  lace  edge.  The  shawls  are 
in  various  cotore  with  the  typteal  tong 
fringe  around  the  tower  edges. 
Aneafars  and  Cardigana,  hand  knitted: 
Wholy  hand  knMad  awaatars  and 
canSgana.  generally  a  bulcy  knit  with 
daooraUve  veilfoal  patterns. 
TaMs   Ckitha   and  NapUna,   en*»oi- 
dared  Table  doihe  and  ra^Mns  cut 
and  hemmed  by  hand  and  exten- 
sively embrokJered  by  hand. 
Cotorfti  Mfntsr  tenet  Hand  platted  waist 
bands    in    multicotorB.    These    are 
aometknee  sewn  together  to  fonn 
wMa  bands. 
Misff  hanginga,  rectangular  A  cotorful 
waH  hanging  made  from  coarse  yams 
connected    to    decorative    crudely 
woven  bands.  Theee  are  hand  made 
and  come  in  various  sizes. 
MM  hanglrig;  tree:  Tree  shaped  wall 
hangings  formed  by  connecting  to- 
gether crudely  woven  bands  in  grad- 
uated sbes  with  coarse  yams  to  form 
the  mMine  of  a  tree.  The  wall  hang- 
ing is  decorated  with  smaR  balls  of 
cotton  fber. 
Indian    Cohr    Knapsack    Kn^ssack 
made  wHh  belt  Hce  woven  or  plaited 
strap  and  multkntored  bs^  to  be 
worn  on  the  shoukJer. 
Ptkjw  Covers.  Embmkiered  by  hand: 
Covers  for  throw  pjlk>w  containing  ex- 
tensive hand  embroklery  covering  50 
percent  or  more  of  the  outer  surface 
of  the  cover. 
Hand  made  macrame  handtjags 


25.  Mote:  Hand  appik^ued  layers  of  dK- 

fsrent  cotors.  fonnkig  geometric  and 

abetrad  designs,  made  of  cotton  ma- 
terial. 

26.  SanCi   ;?08a    Tapestries.   Bedspreads 

and  AWoNcasas:  Tapestries,  bed- 
spreads and  pMowcases.  of  vivW  col- 
ors. wNh  hand  appHqued  figures 
fennhig  landscapes  and  fdk  scenes. 
made  of  cotton  material. 

[FR  Doc.  95-30097  Filed  12-»-eS:  8:45  am) 
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DEPARTMEHT  OF  ENERGY 

DOE  Request  for  an  Additional  45  Days 
to  Reapond  to  Defanaa  Nuclear 
FadlHIea  Safety  Board 
Rttcotntnandation  95-2,  Safety 
ManaQement 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 


SUMMARY:  Section  aiSfb)  of  the  Atomic 
EnOTgy  Act  of  1954,  as  ammided,  42 
U.S.C.  2286d(b)  requires  the  Department 
of  Energy  to  publish  its  response  to 
Definise  Nuclear  Facilities  Safety  Board 
recommendations  for  notice  ana  public 
comment.  The  Defense  Nuclear 
Facilities  Saffsty  Board  published 
Recommendation  95-2  concerning 
Safiaty  Managemrat  in  the  Federal 
Regiater  oa  October  19, 1995  (60  FR 
54065).  The  Department  of  Energy 
(DOE)  hereby  publishes  notice  of  a 
request  for  45Alay8  additional  time  to 
respond  to  Recommendation  95-2  as 
allowed  by  the  statute  dted  above. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
request  are  due  on  or  beiiore  January  10. 
1996. 

AOOnESSCS:  Send  comments,  data, 
views,  or  arguments' ccmceniing  the 
Secretary's  response  to:  DeCanse  Nuclear 
Facilities  Safety  Board,  625  bdiana 
Avenue.  N.W..  Suite  700,  Washington. 
DC  20004. 

FOR  FURTHER  OffORMATION  CONTACT:  Mr. 
Peter  N.  Brurii.  Principal  Deputy. 
Assistant  Secretary  for  Environmental,  ' 
Safety  and  Health ,  Department  of 
Energy,  1000  Independence  Avenue, 
S.W.,  Washington.  D.C  20585. 

Issued  in  Washington.  O.C.  on  Oecember 
1, 1995. 

MariEB.WlilialBW, 

Departmental  Representative  to  the  Defense' 
Nuclear  Facilities  Safety  Board. 


Federal  Register  /  Vol.  60,  No.  237  /  Mopdgy,  December  11,  1995  /  Notices 


63515 


Decemberl.  1995.       '' 

The  Honorable  John  T.  Conway,  Chainnan, 

Defense  Nuclear  Facilities  Safiity  Board. 

Suite  700,  625  Indiana  Avenue,  N.W., 

Washington.  DC  20004. 
Dear  Chainnan  Conway:  This  letter 
acknowledges  receipt  of  your 
Recommendation  95-2  regarding  Safety 
Management  The  i8s\ie8  identified  in  \he 
Racomraendation  are  extensive  and  may  have 
significant  impact  on  many  of  our  existing 
and  developing  programs  and  initiatives. 
Acccffdingly.  the  Department  will  require 
additionutiine  to  evaluate  fully  these  cross- 
cutting  issues  and  their  impact  from  both  a 
headquarters  and  field  pospective. 

In  accordance  with  42  U.S.C  2286d,  the 
Department  requests  an  additional  45  da3rs  to 
respond  to  Recommendation  95-2.  If  a  45 
-  day  extension  is  granted,  the  Department  will 
respond  to  the  Board  by  January  17, 1996. 

Sinoenly, 
Hazel  R.OXaary 
tFR  Doc  95-30084  Hied  12-»-95;  8:45  am] 
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Privatization  of  laotope  AcavlHea; 
Comment  Requeat 

.  AOENCY:  Department  of  Energy  (DDE). 
(^ Action:  Notice  for  Expressions  of 
Interest. 

SUMMARY:  Expressions  of  Interest  are 
sought  concerning  the  possible 
privatization  of  DOE  isotope  activities 
such  as  selling  or  leasing  existing  DOE 
facilities  for  commercial  use;  sale  of 
existing  isotope  inventory;  isotope 
marketing,  distribution,  or  technical 
services;  uid  other  innovative 
arrangements  for  enhanced  private 
sector  involvement  in  isotope 
operations. 

DATES:  This  notice  is  effective  on  the 
date  of  publication  and  will  remain 
effective  until  February  23. 1996. 
Responaasmay  be  submitted  at  any  time 
prior  to  Felmiary  23. 1996.  An 
information  meeting  addressing  this 
notice  will  be  hrid  at  the  DOE  fecility 
in  Germantown,  Maryland,  from  9:00 
ajn.  tmtil  noon  on  January  10, 1996. 
Information  packages  disMbuted  during 
the  January  10, 1996,  meting  will  be 
made  available  to  inteissted  parties  after 
January  11, 1996.  Submit  requests  to  the 
programmatic  information  contact  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  programmatic  information 
should  be  diracted  to:  Mr.  Owen  W. 
Lowe,  U.S.  Department  of  Enogy, 
Isotope  Production  and  Distribution, 
NB-70  (GTN),  19901  Germantown  Road, 
Germantown,  MD  20874,  (301)  903- 

5161. 

Expressions  of  Interest  (original  plus 
five  copies),  citing  this  notice,  should  be 


postmariced  by  February  23, 1996,  and 

mailed  to:  U.S.  Department  of  Energy, 

Docxunent  Control  Specialist,  HR-562, 

Headquarters  Procurement  Operations, 

1615  M  Street,  N.W.,  Washington,  D.C. 

20036. 

SUPPI.EMENTARY  INFORMATION: 

L  Purpose 

n.  Areas  of  DOE  Interest 

m.  Expressions  of  Interest  Format 

LPmpoae 

The  DOE  Isotope  Program  has  a 
twofold  mission.  First,  the  Isotope 
Program  produces  and  distributes 
certain  radioisotopes  and  enriched 
sta^ble  isotopes  for  research  or 
development  purposes.  Prices  for  these 
isotopes  are  set  at  a  level  designed  to 
balance  cost  recovery  with  the  national 
priority  of  meeting  U.S.  research  needs 
and  supporting  our  health  care  system. 
Second,  other  radioisotop>es  and 
enriched  stable  isotopes  are  produced 
and  distributed  for  medical  diagnostics 
and  therapeutics,  industrial, 
agricultural,  and  other  \iseful 
applications  on  a  cost-recovery  basis. 
The  DOE  Isotope  Program  currently 
produces  isotopes  at  six  locations  in  the 
United  States.  The  isotope  products  and 
related  services  from  these  sites  are 
provided  only  where:  a)  there  is  no 
existing  domestic,  private  sector 
capabiUty;  b)  unique  Government 
fecihties  are  needed  to  provide  such  a 
capacity;  or  c)  other  productive  capacity 
is  insufficient  to  meet  pressing  national 
needs.  While  continuing  to  assure  that 
a  reliable  supply  exists,  DOE  is 
encouraging  privatization  of  DOE 
Isotope  Program  activities  in  order  to 
fulfill  the  DOE  Isotope  Program's 
missions  at  a  reduced  cost  to  isotope 
customers  and  the  Nation's  taxpayers  by 
greater  involvement  of  the  private 
sector.  This  notice  is  not  intended  to  be 
a  solicitation  for  proposals.  Instead,  it  is 
an  attempt  to  obtain  information  and  to 
identify  interested  private  sector 
participants  in  the  possible  privatization 
of  some  or  all  DOE  isotope  activities. 
Activities  that  fall  under  the  scope  of 
this  notice  include,  but  are  not  limited 
to.  selling  or  leasing  existing  DOE 
fecilities  lot  commercial  use;  sale  of 
existing  isotope  inventory;  isotope 
marketing,  distribution,  or  technical 
services;  and  other  iimovative 
arrangements  for  private  sector  isotope 
operations.  Depending  on  the  nature  of 
the  responses  and  subsequent 
determinations  by  DOE,  a  formal 
solicitation  for  competitive  proposals 
may  be  published  in  the  future,  and 
awards  may  be  made  based  upon  an 
evaluation  of  proposals  received 
pursuant  to  the  evaluation  criteria  as 
stated  in  the  solicitation. 


n.  Areas  of  DOE  Interest 

DOE  is  seeking  to  encourage 
innovative  Expressions  of  Interest  for 
privatization.  Expressions  of  Interest 
should  be  structiired  to  address: 

1.  The  development  or  deployment  of 
isotope  production,  distribution,  and 
services  in  terms  of: 

a.  A  significant  decrease  over  the  cost 
of  current  methods  through  a  substantial 
reduction  in  the  cost  of  manufacturing 
by  use  of  more  efficient  methods  or 
technolo^. 

b.  Feasibility  of  approach  consistent 
with  proposed  cost.  The  Expression  of 
Interest  must  demonstrate  a 
knowledgeable  approach  and  an 
appreciation  of  risks. 

2.  Probability  of  success:  Clarity  of 
objectives  and  quality  of  approach.  The 
approach  should  be  based  on  well- 
defined  objectives,  milestones,  and 
deUverables.  The  approach  should 
contain  a  reasonable  and  practical  plan 
for  providing  the  maximum  private 
sector  participaticHi  on  a  financial  and 
managerial  basis  and  at  the  least  cost  to 
the  Government. 

3.  The  appropriateness  of  the  fedUties 
and  techniques.  The  need  for  (and 
availability  of)  fecilities,  equipment, 
design  and  manufacturing  tools; 
technical,  financial,  and  administrative 
resources;  and  the  protection  of 
intellectual  property. 

m.  Expreasion  of  Interest  Format 

The  length  of  the  Expression  of 
Interest  should  not  be  more  than  15 
pages  (double  spaced)  using  a  12-point 
type  font.  It  is  left  to  the  responder  to 
determine  how  best  to  use  the  15  pages, 
however,  it  would  facilitate  review  if 
the  Expression  of  Interest  was  divided 
into  the  following  sections: 

Section  1 — Summary 

Section  2— Comments  on  privatization 

of  some  or  all  DOE  isotope  activities 
Section  3 — Additional  comments  and 

recommendations 

Proprietary  Information 

If  the  Expression  of  Interest  contains 
information  that  is  privileged  or 
confidential  and  that  the  respondent 
does  not  want  disclosed  to  the  public  or 
used  by  the  Government  for  any 
purpose  other  than  this  notice,  the 
respondent  should  place  the  following 
notice  on  the  Expression  of  Interest. 

Notice:  The  data  contained  in  pages 

of  this  Expression  of  Interest 

has  been  submitted  in  confidence  and 
contains  trade  secrets  or  commercial  or 
financial  information  that  is 
confidential  or  privileged,  and  such  data 
should  be  used  or  disclosed  only  for 
purposes  of  consideration  of  this 


J  .  . 
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napaoao.  This  iwtriction  dow  not  limit 
the  Govemment's  ri^  to  use  or 
diickM  data  obtainSd  without 
rsstrictioo  from  any  kouice  including 
the  wwpoudeui.        i 

Sidaarnkm  i 

Eadi  sufamitlal  ih^idd  cooaift  of  six 
cqpiea,  one  octeinal  ind  five 
phoCooQiiiee.  "ne  odUnal  copy  of  the 
Bxpruaaicp  of  htarajf  dull  contain  all 
documanta  that  bear  jotiginal  signatuiea. 
TXM  ia  under  no  obl%ation  to  pay  for 
any  casta  aaaodated  With  the 
preparation  or  rabmlaaion  of 
Evprnaaiona  of  Intereet  in  responae  to 
this  notice.  DOT  leae  rvea  the  r^t  to 
respond  or  not  raspofid  to  any  portion, 
all.  or  none  of  the  Ennessions  of 
Interest  sidnnitted  in|reqpon8e  to  this 
notice. 


broad  in  WashingtaH  D.C,  on  Novamber 
21.  IMS. 

TmrjtLlmk,  | 

Dinctar.  OffcaofNadiarBamgy.  Sdeace 
and  Tedmokgy. 

(FX  Ooc.  aS-aOOW  nk4 12-^»<95;  8:45  aiBl 
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Wttig  Om  Tnwawiliwlon  Coiiipiiy; 
Mofllos  of  feiiMrt  To  Prapsra  mi 

>  M^SV^nMm  TOT  Vl9 

d  ¥QTEivaMon  Projwt  and 

Mr  CONniMiNe  on 
MlmMp 

The  atafFof  the  Fedlnal  Energy 
Ragnhiiey  Qwnmisaion  (FERC  or 
Cnmmiaaion)  twill  pcapare  an 
environmental  awMtpiont  (EA)  that  will 
diacnaa  the  eavironmental  impacts  of 
the  oonatxuction  and  operation  of  the 
bdlitieapropoeed  inthe  VGT 
Rxpenaicw  ftt^ect*  TliiaEA  will  be 
oaad  by  the  Commission  in  its  decision- 
making process  te  detisnnine  whether  an 
environmental  impact  statement  is 
necaiaary  and  wheth«  to  approve  the 
project  j 

Smamaiy  of  the  Prepoeed  Prelect 

Viking  Gaa  Ttansmlssion  Company 
(VCD  wants  to  expand  the  capacity  of 
ita  fadUtiea  in  lattsoq  and  Norman 
Counties,  Minnesota,  to  transport  an 
adriitinnal  19,420  dec^therms  per  day  of 
natural  gas.  VGT  requests  authorizatian 
to  construct  and  operate  two  24-inch- 

*  ViUng  Gm  Ttammiatiaii  Compuiy't  appUcadon 
WM  Btod  with  tfa*  Commiaaloa  oiular  Sacttoo  7  of 
tha  Natunl  Cm  Act  and  Put  1S7  of  th* 
CooBBiaalao'a  fagiilatiooa.   • 


diameter  pipeline  loopa.  totalling  13.51 
miles  in  length,  and  appurtenant 
fadlitiee. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.' 

Lead  lafaifementa  far  ConstractieB 

Ccmstruction  of  the  proposed  Cadlities 
would  require  about  179.3  acres  of  land, 
including  81.9  acres  of  temporary  right- 
of-way.  Following  construction,  all  of 
the  land  would  be  restored  and  allowed 
to  revert  to  ita  formw  uae.  No  new 
permanmt  right-of-way  is  required  for 
the  project 

TheEAPracaee 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  envinmmental 
impacts  that  could  result  from  an  action 
whenever  it  conaiders  the  i«Mii<tnf»  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover 'and  addreas  concerna  the 
public  may  have  alx>ut  proposals.  We 
call  this  "scoping".  Hie  mdn  goal  of  the 
scoping  proqass  is  to  focus  the  analysis 
in  the  EA  on  the  important 
mvironmratal  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  addreaa  in  the  EA.  All  rmpinwits 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
govenunrat  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  oomment  on  their  araaa  of 
concern. 

The  EA  will  discuss  impects  that 
could  occur  as  a  result  of  the 
oonstructiOB  and  operation  of  the 

propoaed  project  under  these  general 
hwadinM: 

•  gaSogy  and  aoib 

•  water  reaouroes.fidieries,  and 
wetlands 

•  vegetation  and  wildlifs 

•  endttigeredandthreatenttlqiecies 

•  public  safBty  '-'"     . 

•  lai^ri  use 

•  cultural  reeouroea 

•  air  quality  and  noise 

•  hazardous  waste 

We  will  also  evaluate  poesible 
alternatives  to  die  proposed  project  or 
portions  of  the  prefect,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
arees. 

Our  indraendent  aiudysis  of  the 
issues  will  be  in  the  EA.  Depending  on 


the  OHnments  received  dioing  the 
scoping  process,  the  EA  may  be 
publiahed  and  mailed  to  Federal,  state, 
and  local  agenciea,  public  interest 
groups,  interested  individuala,  affected 
landowners,  newspapers,  libraries,  «ad 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  die  EA  ia 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  at  not  approve  the  project 

Caarrently  Identified  EvdronaaeBtal 
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We  have  already  idoitified  issues  that 
we  think  deserve  attmtion  based  on  a 
{Heliminary  review  of  the  proposed 
facilities  and  the  envirtmmental 
inf(»mation  provided  by  VGT. 

•  A  total  of  155  acres  of  agricultural 
land,  virtually  all  of  it  is  prime  fiumland 
soils,  would  be  affocted. 

•  One  pemmial  stream  (the  North 
Branch.  Two  Rivers)  would  be  cnwsed. 

Ke^  in  mind  that  this  is  a 

list  The  list  of  issiies  may 


*T1m  appandioaa  rafmncMl  in  thia  notioa  an  not 
being  priatad  in  tfaa  Fa4ani  laaialv.  Copiaa  an 
avaiiafaia  ban  tfaa  Ciwiniiation'a  Public  Rafaranca 
and  FUaa  Malntananca  Branch.  S88  Pint  Stnat. 
NE..  Waahittgton.  DC  20428.  or  call  (202)  20e-1371. 
Copiaa  of  tha  appandicaa  wan  aant  to  all  thoaa 
ncaiving  thia  notica  in  tha  maiL 


>  added  to,  subtracted  from,  or 
changed  baaed  on  your  comments  and 
ouranalyais. 

Public  Participatioa 

You  can  make  a  diflin«ice  by  sending 
a  letter  addreasing  your  specific 
comments  or  concerns  about  die  project, 
you  shoidd  focus  on  the  potential 
environmental  efiiscts  erf  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avtud  or  lessen 
environmental  impact  The  more 
spedflc  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  propnly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E., 
Washiiuttm,  D.C  20426; 

•  Reforenoe  Docket  hfo.  CP96-32- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
)eff  Shenot.  EA  Project  Manager.  Federal 
Energy  Regulatory  Commisaiai.  888 
First  St,  N.E.,  Room  7L-0S, 
Washin^on.  D.C  20426;  and 

•  Mau  your  comments  so  that  they 
will  be  received  in  Washington,  D.C  on 
or  before  January  10, 1996. 

If  you  wish  to  receive  a  copy  of  the  EA, 
you  should  reouest  (me  frmn  Mr.  Shoiot 
at  the  above  aodress. 


In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  became  an  "intervenor". 


Among  other  things,  interveners  have 
the  ri^t  to  receive  copies  of  case- 
related  Dxnmission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intevenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedura  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  of  timely  motions 
to  intervene  in  this  proceeding  has 
passed.  Therefore,  parties  now  seeking 
to  file  late  interventions  must  show 
good  cause,  as  required  by  Section 
385.214(b)(3),  why  tiiis  time  limitation 
should  be  waived.  Enviitmmental  issxies 
have  been  viewed  as  good  cause  for  late 
interv«iti(Mi,.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  ccmsidered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Jeff  Shenot,  EA  Project  Manager,  at  (202) 
219-0295. 
LoisD.CadMiL 
Secntary. 

(FR  Doc  9»-30061  Piled  fi-9-9S:  8:45  am] 
aaxBM  oooa  snr-ai-M 

[Docket  No.  CP96-81-000] 

Stingray  Pipolino  Company;  Notice  of 
RequMt  Under  Btankot  Authorization 

December  5, 1995. 

Take  notice  that  on  December  1, 1995, 
Stingray  Pipeline  Company  (Stingray), 
701  East  22nd  Street,  Lombard,  Illinois 
60148,  filed  in  Docket  No.  CPOO-^l-OOO 
a  request  pursuant  to  Sections  157.205 
and  157.208(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
'  (18  CFR  157.205, 157.208)  for 
authorization  to  own  and  operate,  by 
means  of  construction  and  acquisition, 
various  facilities  located  offshore 
Louisiana,  in  order  to  give  Stingray 
acces&to  additional  gas  supplies  and  to 
expand  operational  flexibility,  under 
Stingray's  blanket  certificate  issued  in 
Docket  No.  CP91-1505-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  witii  the  Comn^ssion  and  open 
to  public  inspection. 

Stingray  proposes  to:  (1)  Acquire,  own 
and  operate  dual  8-inch  meter  facilities 
and  approximately  0.13  mile  of  20-inch 
lateral  that  will  be  constructed  by 
Midcon  Exploration  Company  and  Flex 
Trend  Development  Company  (the 
Producen)  on  the  construction  platform 
being  constructed  by  the  Producere  in 
Garden  Banks  Blod^  72,  o&hora 
Louisiana;  (2)  construct,  own  and 
operate  15.49  miles  of  20-inch  lateral 


from  the  Garden  Banks  72  production 
platform  to  Stingray's  existing  facilities 
in  Vermilion  Block  362,  o&hore 
Louisiana;  (3)  construct,  own  and 
operate  a  20-inch  subsea  tap  valve  on 
the  proposed  20-inch  lateral  in 
Vermilion  Block  408  for  future 
interconnects;  and  (4)  construct,  own 
and  operate  a  12-inch  subsea  tap  valve 
on  the  proposed  20-inch  lateral  in 
Vermilion  Block  385  for  a  future 
interconnect. 

It  is  stated  that  construction  of  the  20- 
inch  lateral  and  related  facilities  will 
allow  Stingray  to  receive  and  transport 
up  to  75  Mmcf  of  natural  gas  per  day 
produced  by  the  Producera  at  Garden 
Banks  72.  It  is  asserted  that  the  taps 
proposed  in  (3)  and  (4)  above  would 
allow  Stingray  additional  opportunities 
for  operational  flexibility  in  acqiiiring 
volumes  of  gas  that  may  become 
available  in  the  future  from  other 
production  sources  in  the  Vermilion 
and  Garden  Banks  areas.  It  is  estimated 
that  the  cost  of  acquisition  and 
construction  woidd  be  approximately 
$8,927  million. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission. 

file  pursuant  to  Rule  214  of  the        

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  punuant  to  Section 
157.205  of  the  Regulations  under  the 
Natiual  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effactive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  fUed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treeted  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  95-30013  FUed  12-8-95:  8:45  am) 
aaiJNO  cooc  «7i7-ei-M 


[Docket  Na  £886-10-001] 

umiCorp  Unitod  Inc.;  Notice  of 
Amended  Application 

December  5, 1995. 

Take  notice  that  on  December  1, 1995, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
an  amendment  to  its  November  3, 1995, 
application  in  Docket  No.  ES96-10-000, 
under  §  204  of  the  Federal  Power  Act.  In 
the  original  filing,  UtiliCorp  seeks 
authorization  to  issue  and  sell  up  to  and 
including  $7.3  million  of  Pollution 
Control  Bonds  (PCBs)  which  would  be 


secured  by  a  letter  of  credit  In  its 
amendment,  UtiliCorp  indicates  that  the 
original  application  inadvertently  failed 
to  specify  a  request  for  an  authorization 
that  woidd  cover  the  full  amount  of  the 
letter  credit  used  to  support  the 
payment  of  principal  and  interest  of  the 
PCBs  issuance,  when  due.  In  the 
amendment,  UtiliCorp  requests  an 
authorization  to  enter  into  a  letter  of 
credit  in  the  amount  of  $7,502,300  to  be 
issued  in  support  of  the  payment  of  the 
principal  of  and  interest  on  the  PCBs. 

Any  person  desiring  to  be  heard  of  to 
protest  said  filing  shoxild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  13, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  Cuhall, 
Secretary. 

(FR  Doc.  95-30012  Filed  12-8-95;  8:45  am] 
BHjjm  oooa  cnr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6341-3] 

CERCLA  Enforcement  Agalnet  Lendera 
and  Government  Entttlee  That  Acquire 
Property  Involuntarily 

AGENCY:  Enviromnental  Protection 

Agency. 

ACTION:  Aimouncement  and  publication 

of  poUcy. 

summary:  This  policy  memorandum  sets 
forth  the  Environmental  ProtecticHi 
Agency  ("EPA")  and  the  Department  of 
Justice's  ("DOJ")  policy  regarding  the 
govemment's  enforcement  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  LiabiUty 
Act  ("CERCLA")  against  lendera  and 
against  government  entities  that  acquire 
property  involuntarily.  As  an 
enforcement  policy,  EPA  and  DOJ 
intend  to  apply  as  guidance  the 
provisions  of  the  "Lender  Liability 
Rule"  promulgated  in  1992,  thereby 
endorsing  the  interpretations  and 
rationales  announced  in  the  Rule.  See 
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"Final  Ruk  oa  Lander  Liddlhy  Under 
CERCLA."  57  Fad.  leg.  18344  (April  29, 
1992^.  Thfi  rate  wa4  vacated  by  the 
Circuh  Court  of  Apieals  for  the  IKstiict 
of  Columbia  in  1994. 

Hie  puipoae  of  tte  memorandum  la  to 
provide  gtddance  within  EPA  and  DOJ 
on  the  exeitJae  of  enibioaBient 
diaoetion  in  deternjbiing  vrfaether 
particular  lender*  a^d  government 
entitiea  that  aoquiietpnmflfty 
involuntarily  may  be  subfect  to  CERCLA 
enfarcemttit  actira^  Hie  memorandum 
advises  EPA  and  DOj  peiatMmel  to 
consult  both  the  regplatory  text  of  the 
Rule  and  the  accom|>anying  pieambte 


their  enforcement 
astolraders 
that  acquire 


cowAcn 

of  Site 


language  in  exerdi 

discretion  under 

and  government  eni 

property  invohmi 

PORRJRTHUt 

Laura  Bulatao. 

Rnnediation  Enforcement.  401 M  St. 

SW.  (Mail  Code  227|iA),  Waahington. 

DC  204eOl202-8e44«028).  or  the 

RCRA/Superfond  Hotline  at  800-124- 

9346  (in  Oie  Waddnl^on.  DC  area  at 

703-412-9810).        j 

-    NatKThsiiMiaannaumbslowiitslMan 
altmd  bora  the  origi^  nMmonndum 
inued  on  September  m,  1995  to  leflsct 
updated  infcnnation  akout  obtaining 
additional  cx>pi«t  and  whom  to  contact  far 
fuitlur  infiDnnaticm.  Ne  otlier  fl>«<y  wm 
mada  to  the  text  of  tlwipolicy.  The  original 
memonndum  iasuad  da  September  22, 1995 
waa  not  pubtialied  in  tba  Fadtaral 
Dated:  November  30, 1995. 


Dmdat,  O^ot  ofStta  fenrndiation 
Enforcement.  U.S.  fihv^nmenta/ Aolectian 
Aguicy. 

Maaaoraiidnm         j 

Sf^ect:  Policy  on  CERCLA  Enforcement 
Against  Lenders  and  Government 
Entities  That  AcqiMre  Property. 
Invduntarily 

Fnxn:  Steven  A.  Heiknan,  Assistant 
Administrator,  Office  of  Enforconent 
md  Compliance  Assurance,  United 
States  Environmental  Protection 
Agency 

Lois  y.  Schifior,  Assiatant  Attorney 
General,  Environitent  and  Natural 
Resoinces  Division,  United  States 
Department  of  Justice 

To:  Regional  Administrators,  Regions  I- 
X,  EPA,  Regional  Counsel,  Regions  I- 
X,  EPA,  Waste  Matiagement  Division 
Directors,  Region  \-X,  EPA,  Chief, 
Environmental  Enforcement  Section, 
DOJ,  Assistant  Sedtion  Chiefe, 
Environmental  Enforcement  Section, 
DOJ 

This  memorandiic  i  sets  forth  the 
Environmental  Prot^on  Agency's 
("EPA")  and  the  Department  of  Justice's 
('TX)J")  policy  regartiing  the 


government's  enforcement  of  the 
Comfwehensive  Environmental 
Respmise,  Compensation  and  Lialrility 
Act  ("CERCLA*')  against  lenders  and 
against  government  entities  that  acquire 
property  involuntarily.  As  an 
enforcemoit  policy,  EPA  and  DOJ 
intend  to  apply  as  guidance  the 
provisions  of  the  "Lend»  Liability 
Rule"  promulgated  in  1992,  diereby 
endorring  the  interpretations  and 
rationales  announced  in  the  Rule.  See 
"Final  Rule  on  Lender  Liability  Under 
CERCLA."  57  Fed.  Reg.  18,344  (April 
29, 1992).'  (This  rule  has  been  vacated 
by  a  court,  as  described  below  in  the 
"Background"  section). 
ADOniUH.  Additional  copies  of  this 
policy  statement  can  be  ordered  from 
the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Orders  must 
reference  NTIS  accession  number  PB95- 
234498.  For  telephone  orders  or  further 
inftxmation  on  placing  an  order,  call 
NTIS  at  703-487-4650  for  regular 
service  or  800-553-4^TIS  for  nuh 
service.  For  orders  via  email/Internet 
send  to  die  following  address: 
ordersQntis.fedworla.gOv. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Laura  Bulatao,  OfBce  of  Site 
Remediation  Enforcement  (Mail  Code 
2273A),  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington. 
DC  20460  (202-564-6028),  or  the 
RCRA/Supetfund  Hotline  at  800-424- 
9346  (in  the  Washington,  DC  area  at 
703-412-9810). 

LBackground 

This  policy  guidance  establishes 
EPA's  and  DOJ's  position  regarding 
possible  enforcement  actions  against 
lenders  and  government  entities  who 
are  associated  with  property  that  may  be 
subject  to  a  CERCLA  response  action. 
EPA  and  DOJ  recognize  CERCLA's 
unintended  eSacts  on  lenders  and 
government  entities  and  the  relative 
concern  from  these  parties  regarding  the 
consequences  of  potential  enforcement. 
In  light  of  these  concerns,  lenders  may 
refuse  to  lend  money  to  an  ownw  or 
developer  of  a  contaminated  or 
potentially  contaminated  property  or 
they  may  hesitate  in  exercising  their 
rights  as  secured  parties  If  such  loans 
are  made.  Additionally,  govemment 
entities  that  involuntarily  acquire 
property  may  be  reluctant  to  perform 


■  This  guidance  does  not  addren  lender  liability 
under  any  statutory  or  regulatory  authority,  rule, 
regulation,  policy,  or  guidance,  other  than  CERCLA. 
Specifically,  this  guidance  does  not  cover  lender 
liability  determinations  as  they  relate  to  the 
Resource  Conservation  and  Recovery  Act  ("RCRA'T 
and  RCRA's  Underground  Storage  Tank  program. 


certain  actions  related  to  contaminated 
or  potentially  contaminated  properW. 

'The  language  of  Section  iei(20)(A) 
leaves  lenders  and  odier  interested 
parties  uncertain  as  to  vAdch  types  ef ' 
actions— such  as  monitcving  vessel  m 
fedlity  operations,  requiring 
compliance  with  appUcable  laws,  and 
refinandng  or  imdertaking  loan 
workouts— they  may  take  to  protect 
their  security  intereato  without  risking 
EPA  enforcement  under  CERCLA. 
Courts  have  not  always  agreed  on  when 
a  lender's  actions  are  "primarily  to 
protect  a  security  interest,"  and  what 
degree  of  "participation  in  the 
management"  of  tne  property  will  forfeit 
the  lender's  eligibility  for  the 
exemption.  This  uncertainty  was 
heightened  by  dicta  in  the  Fleet 
Factors  >  opinion,  where  die  circuit 
coiut  suggested  that  a  lender 
participating  in  the  management  of  a 
vessel  or  fedlity  "to  a  degree  indicating 
a  capadty  to  influence  the  oorpmation's 
treatment  of  hazardous  waste"  could  be 
considered  liable  under  CERCLA.^ 

The  lack  of  legislative  history  on  and 
oonsistwit  court  treatment  of  the 
CERCLA  Section  101(20)(A)  security  ,^ 
interest  exemption  prompted  EPA  to  ' 
address  potential  lender  liability  for 
cleanup  costs  at  CERCLA  sites  in  the 
Lender  Liability  Rule,  whidi  was 
promulgated  in  April  1992. 

Regarding  the  exemption  for 
govemment  entities,  neither  the 
legislative  history  of  CERCLA  Sections 
101(20)(D)  and  101(35}(A)  nor  die  case 
law  provide  sufficient  explanation  of 
when  a  property  acquisition  or  transfer 
is  considered  involiintary.  Thus,  in  the 
Rule,  EPA  also  clarified  die  lai^iuage  of 
these  sections,  describing  when  a 
govemment  ratity  was  exempted  from 
CERCLA  enforcement  as  an  owner  or 
operator  or  was  protected  from  third 
party  actiona. 

However,  in  Kelley^v.  EPA,*  the 
Circuit  Court  of  Appeals  for  the  District 
of  Columbia  vacated  the  Rule  on  the 
ground  that  EPA  lacked  authority  to 
issue  the  Rule  as  a  binding  regulation. 
Nevertheless,  the  Kelley  dedsim  did 
not  predude  EPA  and  DOJ  from 
following  the  provisions  of  the  Rule  as 
enforcement  policy,  and  the  agendes 
have  generally  done  so.     . 

n.  Policy  Statonent 

This  memorandum  reaffirms  EPA's 
and  DOJ's  intentions  to  follow  the 


>  United  States  v.  Fleet  Factors  Corp.,  901  P.2d 
1550, 1557  (llthClr.  1990).  cert  denied.  Ill  S.  CL 
752  (1991). 

'fteet,  9(n  F.2d  at  1557. 

*\S  F.3d  1100  (D.C ,  Cir.  1994).  reh.  denied,  25 
F.3d  1088  P.C  Cir.  1994).  cart,  denied.  American 
Bankers  Ass'n  v.  Kelly.  115  S.Q.  900  (1995). 
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provisions  of  the  Lender  liatolity  Rule 
as  enforcement  policy.  EPA  and  DOJ 
endorse  the  interpretations  and 
rationales  announced  in  the  Rule  and  its 
preamble.  The  purpose  of  this 
memorandum  is  to  provide  guidance 
within  EPA  and  DOJ  on  the  exercise  of 
enfbroement  discretion  in  determining 
whether  particular  lenders  and 
govemment  entities  that  acquire 
property  involuntarily  may  be  subjed  to 
CERCLA  enforcement  actions.  In 
making  such  determinations,  EPA  and 
DOJ  personnel  diould  consult  both  the 
regulatory  text  of  the  Rule  and  the 
aoccnnpanying  praamble  language  in 
exercising  their  enforcement  discretion 
under  CERCLA  as  to  lenders  and 
government  entitiea  that  acquire, 
property  involuntarily.' 

After  the  promulgation  of  the  Lender 
Liability  I^,  but  prior  to  its 
invalidation,  several  distrid  and  circuit 
courts  adhered  to  the  terms  of  the  Rule 
or  interpreted  the  statute  in  a  manner 
consistent  with  the  Rule.'  Moreover, 
notwithstanding  the  Rule's  invalidation 
in  Kelley,  since  that  dedsion  sevnal 
courts  have  also  interpreted  the  statute 
in  a  way  that  is  consistent  with  the 
Rule.''  EPA  and  DOJ  believe  that  Uiis 
case  law  is  further  evidence  of  the 
reasoiuibleness  of  the  agendes' 
interpretation  of  the  statute,  as 
embodied  formerly  in  the  Rule  and  now 
in  this  policy  statement. 

m.  Use  of  This  Policy 

The  polides  and  procedures 
established  in  this  document  and  any 
internal  procedures  adopted  for  its 
implementation  are  intended  solely  as 
guidance  for  employees  of  EPA  and 
DOJ.  They  do  not  constitute  rulemaking 
and  may  not  be  relied  on  to  ci%ate  a 
right  or  benefit,  sul»tantive  or 
procedural,  enforceable  at  law,  or  in 
equity,  by  any  person.  EPA  and  DOJ 
reserve  the  right  to  ad  at  variance  with 
this  guidance  or  its  internal 
implementing  procedures. 

pTt  Doc.  95-29842  Filed  12-8-95;  8:45  am] 
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>  Sm  57  Fed.  Rag.  18,344  (April  29, 1992)  (text 
and  pTMinble). 

•  Sea  Notttuatt  Doran,  inc.  v.  Key  Bank  (^ Maine. 
15  F.3rd  1  (lit  Cir.  1994):  United  States  v.  McLamb, 
5  F.3d  69  (4th  Cir.  1993):  Watarville  Indus..  Inc.  v. 
finance  Authority  of  Maine.  984  F.  2d  549  (l»t  Cir. 
1993);  United  StotM  v.  Fhet  Factors.  901  F.2d  1150 
(11th  Or.  1990),  an  mmand,  821  F.  Supp.  07  (S.D. 
C*.  1993):  KMeyy.  Timxmia.  810  F.  Supp.  901 
(WJ).  Mich.  1993):  Grantois  to  the  Silresim  Site 
Trust  \.  State  Street  Banks' Trust  Co..  23  UA 
20428  p.  Man.  Nov.  24, 1992). 

^  SeeZS'Z  Leasing.  Inc.  v.  Graying  Reel,  Inc., 
873  F.Supp.  51  igM.  Mich.  1995);  Kemp  Industries, 
Inc.  V.  S^tyligftt  Corp.,  857  F.Supp.  373  (D.N.J. 
1994). 
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AOeiCY:  Federal  Communications 

Commission. 

ACnON:  Notice. 


/:  On  July  17, 1995,  the  Federal 

Communications  Commission  released  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
to  streamline  the  international  Secticm 
214  authcHization  process  and  tariff 
requirements.  This  NPRM,  published  in 
the  Federal  Register  on  July  25, 1995, 
Volume  60,  page  37989,  contains 
proposed  or  modified  information 
collections  subjed  to  the  Paperwork 
Reduction  Ad  of  1995  (PRA),  Pub.  L. 
No.  104-13.  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  t<a  review  under  Section  3507(d) 
of  the  PRA.  OMB,  the  general  public, 
and  other  Federal  agendes  are  invited  to 
comment  on  the  proposed  or  modified 
information  collections  contained  in 
this  proceeding. 

DATES:  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  January 
10, 1996.  Written  comments  must  be 
submitted  by  OMB  on  the  proposed 
and/or  modified  information  collections 
on  or  before  Febmary  9, 1996. 
ADDRESSES:  Submit  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  NW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
dconway®fcc.gov,  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725  - 
17th  Street,  NW.,  Washington.  DC  20503 
or  via  the  Internet  to  fain_t©al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  concerning  the 
information  collections  contained  in 
this  NPRM  contod  Dorothy  Conway  at 
202-418-0217,  or  via  the  Internet  at 
dconwayOfcc.gov. 
SUPPLEMENTARY  MFORMATION:  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  NPRM.  Comments 
should  address:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
induding  whether  the  information  shall 


have  practical  utility:  (b)  the  acciiracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  colleded;  and  . 
(d)  ways  to  minirr»ig«  the  burden  of  the 
collection  of  information  on  the 
respondents*  induding  the  use  of 
automated  collection  techniques  or 
other  iortas  of  information  teichnology. 
OMB  Approval  Number:  New 
Collection. 

Title:  Streamlining  the  International 
Section  214  Authorixation  Process  and 
Tariff  Requirements. 
Form  No.:  N/A. 

Type  of  Review:  New  collection. 
Respondents:  Buaness  or  other  tot- 
profit 
Number  of  Respondents:  43\  per  year. 
Estimated  Time  Per  Response:  6 
hours. 

Total  Annual  Burden:  3448  hours. 
Needs  and  Uses:  The  NPRM  proposes 
to  streamline  the  international  Section 
214  authorization  process  and  tariff 
requirements.  The  proposed  rules 
would  greatly  reduce  die  regulatory 
burdens  on  applicants,  authorized 
carriers,  and  the  Commission.  The 
NPRM  proposes  to  reduce  the  need  for 
carriers  to  file  multiple  applications  by 
enabling  a  nonnlominant  carrier  to 
obtain  a  global  Section  214 
authorization,  which  is  not  limited  to 
spedfic  carrier  fedlities,  and  by 
eliminating  several  regulatory 
requirements  that  require  carriers  to  file 
miUUple  Section  214  applications.  The 
global  Section  214  authorization  would 
allow  carriers  to  provide  international 
services  on  a  fecilities-basis  to  virtually 
all  points  in  the  world,  using  any 
Ucensed  facility.  This  authorization 
would  be  subject  to  an  exclusion  list 
that  the  Commission  would  publish 
identifying  countries  or  fadUties  for 
which  there  are  restrictions.  In  regard  to 
the  regulatory  requirements  being 
removed,  Section  63.01  is  proposed  to 
be  amended  to  make  it  applicable  only 
to  applications  for  domestic  Section  214 
authority.  A  new  rule  is  proposed  that 
will  detail  the  application  requirements 
for  international  Section  214  authority, 
and  include  the  provisions  for  filing  a 
global  Section  214  application,  to 
addition,  the  proposed  rule  will  enable 
resellers  to  provide  international  resale 
services  via  any  authorized  common 
carrier,  except  those  affiliated  with  the 
reseller,  without  obtaining  additional 
authority.  Also,  .private  line  resale 
carriers  would  be  able  to  resell 
interconneded  private  lines  for 
switched  services  to  all  designated 
"equivalent"  coimtries,  without 
obtaining  additional  authority  to  serve 
each  equivalent  country.  And,  Section 
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63.15  is  propcmed  tbbeamended  to 
ensMe  csnieri  to  aqd  dicuits  on  private 
aalellite  or  cride  syalaiiis,  %iritiioat 
obtalnim  prioraiitfa|bi%.  Hie  NPRM 
dsd  proposes  to  sinQiBfy  thaSecticm 
214  and  cable  landiag  license 
application  proosss  m  reducing  the 
detailed  infonnatiaii  now  rey^edin 
Sections  63.01  and  i.7B7.  The  NPRM 
also  {Hoposss  to  eaoounge  filing  of 
intematianal  Section  214  applications 
electronically  and  oil  computer  disk, 
and  to  require  that  any  infimnation 
contained  in  an  application  in  a  foreign 
language  be  arcompiinied  with  a 
certified  translation  in  English. 

The  NFKM  fcothef  reduces  filing 
requirements  by  all<twing  dominant 
caniers  to  automatidally  convey 
transmission  c^iaci^  in  submarine 
cables  to  other  carriirs  without 
obtaining  prior  Section  214  authority. 
Also,  the  NPRM  proitoses  to  further 
streamline  the  tariff  ^uirements  for 
nrai-dominant  intertational  resale  and 
fadlitiet 'based  carribrs  by  pmmitting 
them  to  file  their  international  tariffod 
rates  on  one  day's  nf^ce  instead  of  the 
current  14  days'  notice,  and  seeks 
conunent,  in  general,  cm  whether  to 
streamline  the  intertational  tariff 
process.  However,  these  tariff  related 
proposals  are  not  subject  to  the  PRA. 

Findly,  the  Comn|ission  seeks 
comments  on  m^t,  if  any.  Section  214 
authorization  re«niij«ments  it  should 
forbear  fimn  applyii|g  if  given 
forbearance  authority  by  Congress. 

Pflderal  Communicatitto  Commission. 

WiHiaaF.Catoii. 

Acting  Secntary. 

[PR  Doc  95-30118  Fill  <1 12-8-95;  8:45  am] 

aaian  0001  sns4i-F  : 

^ — \ _ 

Schadule  for  En  Banc  Hearing, 
Advanced  Talavialon  Procoadlfig 

Dscwnber  6, 1995.       ^ 

The  schedule  for  ^e  Federal 
Cnmnunicaticms  Cokmnission's 
Deoonber  12. 1995  sn  banc  hearing  on 
Advanced  Television,  MM  Docket  No. 
87-268,  is  as  follows^ 
8:30-6:45  a.m. — Opening  remarics  from 

the  Commission  j 
8:45-10:15  a.m.— Commercial 
Opportunities  of  I)igital  Broadcast 
The  transition  to  digital  broadcast  is 
fraught  with  risk  and  uncertainty  yet 
promises  rich  rewards  if  successful. 
Panelists  discuss  th^  opportunities  and 
challengiBs  created  by  the  transition  to 
digital  television.  Issues  to  be  explored 
include  mdtefher  digital  technology  will 
allow  broadcasters  to  compete  in  an 
increesingly  challenging  video 
marketplace,  how  will  tiiey  finance  the 


transition,  what  is  the  nnpect  on  iheir 
competitors? 

Richard  E.  WUey,  Chainaan.  Advisory 

Conunittee  on  Advanced  Television 

Services 
Steven  Rattner,  Managing  Dfaector,  Lasard 

FtansaCo 
Ed  GraboMF,  President,  TELEJV  Systems, 

TELCTV 
Neil  Braun,  President.  NBC  Television 

Network,  NBC,  Inc. 
)ohn  Hendricks.  Qiainnan  and  CEO, 

Discovery  Communications,  lnc./NCTA 
Stanlev  Huhberd,  Chairman  and  CEO  of 

Hubbard  Broadcasting,  Inc. 
Lawrence  Grossman,  President,  Brookside 

Productions  &  Horizons  Cable 

10:30  a.m.-^oon— The  I^iblic  Interest, 
Convenience  and  Necessity 
The  Commission's  cuixent  public 
interest  rules,  including  those 
mandating  specific  statutory 
requirements,  were  developed  for 
broadcasters  essentially  limited  by 
technology  to  a  single,  analog  video 
programming  service.  Panelists  discuss 
the  potential  for  more  flexible  and      " 
dynamic  use  of  the  spectrum  through 
digital  broadcast  and  its  impact  on 
broadcasters'  obligation  to  serve  the 
public  interest. 

Gigi  Sohn,  Deputy  Director,  Media  Access 

Project 
Alan  Braveiman,  Vice  President  and  General 

Counsel,  Cap  Cities/ ABC 
Barry  Diller,  Qiainnan,  Silver  King 

Communications 
Paye  Anderson,  President/ Douglass  Policy 

Institute  "^ 

David  Honig,  Executive  Director,  Minority 

Media  and  Telecommunications  Council 
John  Siegel,  Sr.  Vice  President,  Chris  Craft 

Industries/INTV 

1:30-3:00  p.m.— Digital  Applications 

The  digital  transmission  system 
designed  by  the  Grand  Alliance  would 
provide  broadcasters  with  new 
flexibility  as  they  embark  on  serving  the 
American  public  with  the  next 
genoation  of  television.  Allowing  some 
flexibility  would  increase  the  ability  of 
broadcasters  to  compete  in  an 
increasingly  competitive  marketplace. 
Panelists  discuss  potential  for  new 
applications  to  complement  broadcast 
video  as  well  as  look  to  the  future  for 
services  made  possible  on  recovered 
channels. 

Ed  Horowitz,  Senior  Vice  President  of 

Technology,  Viacom 
George  Keyworth.  Chairman,  Progress  and 

Freedom  Foundation 
James  C.  McKinney,  Chairman,  Advanced 

Television  Systems  Committee 
Edwaiid  Reilly,  President,  McGraw-Hill 

Broadcasting/MSTV 
John  Major,  Senior  Vice  President  and 

Assistant  Chief  Corporate  Staff  Officer, 

Motorola 
James  Games,  President  and  CEO,  Samo^ 

&and  Alliance 


Joseph  A.  Pkharty,  Senior  Vice  President. 
Technology,  CBS  kic/ATSC  Broadcast 
Caucus 

3:15-4:30  p.m.— Impact  on  Consumers 

While  a  transition  to  digital  broadcast 
promises  many  benefits,  the  public 
interest  would  be  served  by  avoiding 
any  substantial  dislocation  of  service  to 
existing  viewers.  With  many  competing 
services  coming  on  line,  greater 
incentives  exist  for  broadcasters  to 
convert  rapidly  to  digital  broadcast. 
Panelists  discuss  the  e^qpected  impact 
on  consumers  as  it  relates  to 
depl(^ment  of  new  eqmpment  and 
services,  the  ability  of  broadcasters  to 
continue  to  serve  their  audience  during 
the  transition,  the  opportunities  for 
improved  service  and  technology  and 
die  extent  to  which  consumers'  value  is 
enhanced  such  that  analog  transmission 
may  be  terminated. 

Bruce  Allan,  Vice  President,  Technok)gy  k 

Business  Development,  Thcnnpson 

Consumer  Electronics 
Sherwin  Grossman,  President,  Community 

Broadcasters  Association  (CBA) 
John  Abel,  President  and  CEO,  Datacast 

Partners 
Ralph  Gabbard,  President/COO  of  Gray 

Comnmnications/NAB 
David  Uroff.  Vice-President  and  Chief 

Technology  OfBcer,  WGBH  Educational 

Foundation 

The  hearing  will  take  place  Tuesday, 
December  12, 1995,  from  8:30  a.m.  to 
4:30  p.m.  in  the  Commission  Meeting 
Room,  Room  856, 1919  M  St.,  NW., 
Washington.  DC,  and  is  open  to  the 
public.  Concurrentiy,  digkal  television 
technology  demonstrations,  also  open  to 
the  pt^lic.  will  be  presented.  Itiese 
demonstrations  will  be  available  for 
viewing  Tuesday.  December  12  from   . 
8:30  a.m.  to  5:30  p.m.  in  the 
Commission's  Training  Center  located 
on  the  first  floor  of  2000  M  St.,  NW., 
Washington.  DC.  The  Commission  may 
alter  the  schedule  of  demonstrations 
and  panelists  if  necessary. 

Scheduled  demonstrations  will  be 
presented  by: 

The  Digital  HDTV  Grand  Alliance 

CBS,  Inc. 

Hitachi  America,  Ltd. 

Hubbard  Broadcasting,  Inc. 

Microsoft  Corporation 

Sony  Corporation  of  America 

Texas  Instruments       ,    u» 

For  the  hearing  impaired,  an  ASL 
interpreter  will  translate  the  hearing. 
Video  tapes,  which  will  be  closed 
captioned,  and  written  transcripts  of  the 
hearing  will  be  available  for  a  fee. 

For  further  information  about  the 
hearing,  please  contact  Saul  Shapiro  at 
(202)  418-2600.  The  contacts  for  media 
coverage  are  Karen  Watson,  David  Fiake, 


Maurem  Peratino  and  Audrey  Spivack 
at  (202)  418-0500. 

Federal  Communications  Conunission. 

WUBaBF.Catan, 

Acting  Secretmy. 

(FR Doc.  95-30230 Filadl2-^-85; 8:45 am] 
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FEDERAL  MARmME  COMMISSION 

Sacurity  for  tha  Protaetlon  of  tha 
Public  Financial  RaqMnalbillty  to  Meat 
Uabilltf  Iqcunrad  fOr  Daath  or  Injury  to 
PaawN^gwa  or  Other  Persona  on 
Voyagca;  Nodca  of  Isauanca  of 
Cartiflcata  (Caaualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
ptirsuant  to  the  provisions  of  Section  2. 
PubUc  Uw  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  r^ulations  at  46  CF.R. 
Part  540,  as  amended: 

Star  Clippers  Ltd.,  Luxembourg  Shipping 
Services  S.A.,  Star  Flyer  N.V.  and  Star 
Clipper  N.V.,  4101  Salzado  Street.  Coral 
Galries,  Florida  33146 

Vetse/:  STAR  FLYER 
Dated:  December  5, 1995. 

JoaaphCPelUngi 

Seovtoiy. 

[FR  Doc  95-30021  Hied  12-«-9S;  8:45  am] 
I  cool  sna-sMi 


Sacurtty  for  tha  Protection  of  Iha 
Public  Indemnification  of  Pasacngara 
for  Nonperfonnenoa  of  Treneportatlon: 
NoMoaofleauancaofCaftfflcate 
(Parformanoa) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperfonnance  of  Transportation 
pursuant  to  the  provisions  of  Section  3. 
Public  Uw  89-777  (46  U.S.C  8  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CF.R. 
part  540,  as  amended: 

Star  CUppan  Ltd.  and  Luxembourg  Shipping 
Servicas  S.A..  4101  Salzedo  Street,  Coral 
Gables.  Florida  33146 

Vsase/:  STAR  FLYER 
Dated:  December  5. 199S. 

Joaeph  C  PoUiig, 

Secntaiy, 

[FR  Doc  95-30021  FUad  12-8-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Agency  Forma  Under  Revlaw 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
coUections  by  tike  Board  of  Governors  of 
the  Federal  Reserve  Sjrstem  (Board) 
imder  OMB  delegated  authority,  as  per 
5  CF.R.  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  net  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  unless  it  displays 
a  currently  valid  OMB  control  numbOT, 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer— Mary  M.  McLaughlin- 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551  (202-452-3829) 
OMB  Desk  Officw— Milo  Sunderhauf— 
Office  of  Ii^ormation  and  Regulatory 
Afiiairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Buildiiig,  Room  3208,  Washington, 
D.C.  20503  (202-395-7340) 
Final  approval  under  OMB  delegated 
authority  of  the  extension,  with 
revisions,  of  the  following  reports: 
1 .  Report  title:  Annual  Report  of 
Foreign  Banking  Organizations;  Foreign 
Banking  Organizaticm  Structure  Report 
on  U.S.  Banking  and  Nonbanking 
Activities;  and  Foreign  Banking 
Organization  Confidential  Report  of 
Ofwrations 

Agency  form  number.  FR  Y-7.  FR  Y-7A. 
and  FR  2068 

CtMB  Doci^  number:  7100-0125 
Frequency:  Aimtial 
Reporters:  Foreign  banking 
organizations 

Aimud  reporting  hours:  13.243 
Estimated  average  hours  per  response: 

41 

Nambo'  of  respondents:  323 

Small  businesses  are  not  affected. 

General  description  of  report  This 
information  collection  is  mandatory  (12 
U.S.C  $§1844(c).  3106.  and  3108(a)]. 
Upon  request  from  a  respondent,  certain 
infcmnation  in  the  FR  Y-7  and  FR  Y-7  A 
may  be  deemed  confidential  pursuant  to 
sections  b(4)  and  (b)(6)  of  the  Freedom 
of  hiformation  Act  (5  U.S.C  §552].  All 
information  provided  in  the  FR  2068  is 
confidential  [5  U.S.C  $552(b)(8)]  and  is 
sub)ect  to  special  handling  proosdures 
[12CFR§261.11(h)]. 

These  reports  are  required  from  all 
foreign  banking  organizations  (FBOs) 
engaged  in  the  btisiness  of  hanking  in 
the  United  States.  Respondents  must 


report,  an  the  FR  Y-7,  information  on 
the  structure  of  their  activities  in  the 
United  States  as  well  as  financial 
statements  prepared  in  accordance  with 
home  cotmtry  accounting  practices, 
separate  financial  statements  for  U.S. 
nonbanking  subsidiaries,  an 
organization  chart  reflecting 
investments  in  U.S.  companies  and 
foreign  companies  that  do  business  in 
the  United  States,  disclosure  of  large 
shareholders,  and  a  Ust  of  officers  and 
directors. 

The  FR  2068  requires  FBOs  to  report 
revenues  and  expenses,  loan  losses, 
asset  quality,  hidden  reserves  not 
disclosed  on  the  FR  Y-7,  an  organization 
char*.,  and  finlancnal  data  on  non-U.S. 
subsidiaries  that  the  FBO  controls. 
Respondents  will  continue  to  submit  the 
FR  2068  direcUy  with  the  Federal 
Reserve  Board. 

Abstract.  On  December  16, 1994,  the 
Federal  Reserve  Board  approved  earlier 
versions  of  those  proposals  for  public 
comment  and  published  notice  in  the 
FR  (Vol.  60,  FR  1779,  January  6, 1995). 
The  initial  conunent  period  (30  days) 
expired  on  February  5, 1995.  In  li^t  of 
the  extensive  changes  proposed, 
commenters  requested  three  successive 
30-day  extensions  of  the  comment 
period  in  order  to  fully  assess  the  effects 
of  the  changes.  As  a  result  of  those 
extensions,  the  final  comment  period 
e^mir^  on  May  31, 1995. 

There  were  six  commenters,  four 
trade  groups  and  two  FBOs.  The  nature 
of  the  conunents  varied.  Some 
addressed  burden,  some  concerned 
confidentiality,  and  some  suggested 
improvements  to  the  reporting  forms 
and  instructions.  Cmmients  regarding 
bturden  focused  on  the  accuracy  of  the 
overall  burden  estimate  and  on  specific 
proposed  revisions  that  commenters 
believed  would  increase  burden 
significanUy. 

After  considering  the  comments,  the 
Federal  Reserve  Board  has  approved 
several  modifications  to  the  initial 
proposal. 

Reporting  Stmcture 

FRY-7 

All  FBOs  engaged  in  the  business  of 
banking  in  the  United  States  file  the  FR 
Y-7  annually,  as  of  the  end  of  the 
reporter's  fiscal  year.  323  FBOs  file  the 
FR  Y-7:  55  foreign  bank  holding 
companies;  218  foreign  banks  with 
commercial  lending  companies,  Edge 
corporations,  or  U.S.  branches  and 
agencies;  and  50  foreign  parent 
companies.  Respondents  report 
information  on  the  structure  of  their 
activities  in  the  United  States,  as  well  as 
the  following  finanrial  and  managerial 
information: 
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(1)  Financial  stfltoaunts  praparad  in 
aoooidttwe  %rith  hoia  oomitiy 
accoundag  pnctica* 

(2)  Sapaiata  a«*»«p«t  ttataButttM  for 
U.S.  nnnfcanHng  anUddtoriaa. 

(3)^  oiguiitttto^diartiaflacttng 
invaatments  in  U.S.  companiai  and 
fbnjgn  companiaa  d|at  do  buainaaa  in 
dwUnitadStataa.    i 

(4)  DisdoaaiB  of  wna  ahaiabolden  of 
ragiaterad  duoaa  and  madoauia  of 
kMfWB  laigB  aharahmdaaa  of  baaier 
•haraa. 

(5)  A  liat  of  offioart  and  dliecton. 

(6)  Infimnadfxi  to  netannina 
continuing  aligibilitf  at  a  qualified 
faw^  banking  ofgwijwtinn  under 
aecdona  2Qi)  and  4(<^]Q  (rftha  Bank 

FBOa  that  have  a  ^goificant  ptesance 
in  the  United  State*  iLo  file  the  FR 
2068  annually.  Pticvjto  the  latest 
reviaiaDS,  FBOa  tvith  small  U.S.  banking 
operations  were  elinUelor  a  filing 
exenytioD  While  tnftae  exemptions 
woe  in  afEsct  there  were  292 
rffffPfltidewtfi  yn™<">rtnn  of  the 
examptiam  adds  31  respcmdents.  The  FR 
2068  collects  information  that  enables 
the  Federal  Reaerve  ya  cany  out  its 
responsibilities  by  assessing  the  impact 
of  an  FBO's  worldwfie  operations  on  its 
U.S.  hanking  business.  Prior  to  the  latest 
revisions,  tMs  reportj  required  disclosure 
of  revenues  and  expanses  as  calculated 
In  accordance  with  Ipcal  accounting 
practices  and  an  ejqp^anation  or  general 
description  of  those  ^ccountiag 
practioes.  The  report  still  raquiras 
Qisclosme  of  loan  lofaea.  asset  quality, 
pins  and  loases  on  ^scurides,  and 
hidden  reserves  not  disdoeed  in  the  FR 
Y-7.  The  fonnat  calif  for  beginning 
balanoea.  additions,  fleducdmis,  and 
ending  balances.  The  report  provides 
flexibility  that  enaUas  an  FBO  to  submit 
the  infonnadon  in  a  manner  that  wrill 
miaimiae  burden.  Respimdents  may 
request  pennission  to  report  substitute 
infofmatioB  when  \ti»  specific  rqxvting 
requiremotits  would  mnilt  in  undue 
burden  or  expense  or  when  the 
informatian  is  imavailable  in  the 
requested  fonnat     T 

the  FR  2068  also  ioUects  financial 
data  on  non-U.S:  subsidiaries.  Financial 
statements  are  requifed  m  all  majtwity- 
owned  (more  than  50  percent), 
unconsolidated,  mattirial  foreign 
subsidiaries.  FBOs  a)so  must  report 
financial  deta  detailing  the  total  assets, 
total  stockholders'  equity,  and  net 
income  of  all  materi^  fcaeign 
companies  in  whicbit  avms  between  25 
percent  and  50  peroant  of  the  shares  or 
mdiich  it  otherwise  (Dntrols. 

The  FR  2068  requires  that  reporCers 
provide  an  organizadon  chart  that 


details  all  fbieign  companiee  that  tha  . 
FBO  directly  or  indirecdy  owns, 
controls,  or  hoids  with  power  to  vole  25 
percent  or  more  of  any  class  of  voting 
ModL  This  requirement  is  broader  than 
the  (nganixadoa  chart  required  by  the 
FR  Y-7  in  diat  the  latter  is  limited  to  all 
related  U.S.  companies  and  foreign 
companies  that  engage  in  business  in 
dw  United  Statea. 

Initially 


niY.7 

Several  revisions  were  initially 
proposed  fcv  the  FR  Y-7:  adding  the 
Nonbenk  Financial  Informaticm 
Summary  (NFIS).  financial  statements 
!m  eech  of  the  FBO's  U.S.  nonbanking 
subd(ttaries,  replacing  the  free-foim 
financial  statements  currently 
submitted;  adding  a  new  schedule  to 
collect  Isbrmation  on  rid(-based 
capital;  requiring  submission  of 
documentation  explainiis  differences  in 
accounting  stand^ds  in  me  FBO's  hcmie 
country  from  U.S.  eccounting  standards; 
requiring  submission  of 'a  copy  of 
Securitita  and  Exchange  Comndsston 
(SEC)  Form  20-F  for  those  respondents 
that  report  to  the  SEC;  and  repledng 
part  of  die  FR  Y-7  Mdth  a  new  report,  the 
FR  Y-7A.  to  collect  infonnation  on  the 
structure  and  activities  of  FBOs. 
FR2oaa 

Initial  proposed  revisions  to  the  FH 
2068  included  eliminating  the  filing 
exemption  for  those  FBOs  with  small 
U.S.  operations;  eliminating  earnings 
informatian;  filing  with  the  appropriate 
Federal  Reserve  Bank  rather  than 
direcdy  with  the  Board:  and  addii^ 
several  items  to  collect  informatioh  on  . 
past  due  loans  to  replace  similar 
infcHmation,  previously  submitted  in  a 
free  fonnat.  For  both  the  FR  Y-7  and  FR 
2068  it  was  proposed  that  the 
(Hganization  chart  be  expanded  to 
include  U.S.  and  non-U.S.  companies 
owned  by  individuals  who  own  25 
percent  or  more  of  the  FBO. 

Public  Comments  and  Federal  Reeerve 
Board  Racommendations. 

After  considering  the  comments,  the 
Federal  Reserve  Board  made  several 
modifications  to  the  initial  proposed 
changes.  Changes  and  comments  are 
discussed  below  in  detail 
FRY.7  ^^,^^.^:^  ' 

Commenters  addressed  several 
matters  regarding  the  FR  Y-7,  including 
confidentiality,  accounting  standards, 
the  organization  chart,  bearer 
diareholdings.  and  the  Nonbenk 
Financial  Information  Summtfy  (NFIS.) 
There  were  no  comments  on  the 
proposed  new  schedule  fat  risk-besed 
capitaL 


Confidentiality  nrooedures.  SeveraL-^:^. 
commenters  asked  for  advance 
guarantee  of  confidentiality  for  the  FR 
Y-7.  Ifthis  request  were  to  be  granted,    . 
commenters  stated  that  certain  affiliates 
may  be  mc^e  willing  to  disdoee 
information.  Other  commenters 
suggested  that,  although  they  had  no 
vqiectation  that  a  request  for 
omfidential  treatment  woidd  be  denied, 
the  Board's  existing  procedure  places 
them  in  an  awkward  posltf  on  vmen 
wwlring  informatioa  m»n  affi  Hates. 
They  uso  ssked  that  confidentiality  be 
granted  "on  request"  for  NFIS 
infbrmadon.  However,  it  is  not  possible 
to  guarantee  the  confldentialtty  of  this 
infonnadon  in  light  of  the  Freedom  of 
Infcwmadon  Act,  since  ultimately  a 
court  may  be  called  on  to  decide  the  ^ 
matter.  Under  the  appUcable  stati^ 
and  reguladons,  a  foreign  banking( 
organizadon  can  make  a  case  for  "^ 
confidentiality  by  showdng  that     ' 
diadoaura  is  likely  to  result  in 
ccAnpeddve  harm  or  an  invasion  of 
personal  privacy.  The  Board  will  agree 
to  grant  a  request  for  confidential 
treatment  that  is  properly  supported 
with  the imderstanding  that  iia  Board 
decision  to  deny  a  formal  request  for 
access  to  such  information  is  challenged 
in  court,  the  court  will  decide  the 
matter.  In  view  of  these  considerations, 
the  Board  decided  to  retain  the  current 
procedures  regarding  ccmfidentiality. 

Explanation  of  natiomd  Aw^ii^fit^g 
standards.  The  Federal  Reserve  Board 
initially  recommended  that  a 
respondent  include  a  detailed 
explanation  of  national  accoimting 
standards  and  terminology  with  the  FR 
Y-7  in  die  first  yeer  it  files  and 
thereelker  in  every  year  ending  in  "5"  or 
"0."  This  infnmMtion  would 
supplement  the  Boerd's  understanding 
of  the  differences  in  accounting 
standards.  Conunenters  requested  that 
the  Board  clarify  the  scope  of  this 
proposed  report  item.  Several 
commenters  stated  that  they  were  not 
aware  of  any  complete  e:q>lanation  of 
foreign  accounting  temiinology  aoid 
standards.  Another  commenter 
requested  that  the  Federal  Reserve 
accept  explanationa  of  the  type  filed 
with  securities  ofierings  statements  with 
the  Securities  and  Exdbange 
Commission  (SEC.)  Another  siiggested 
that  FBOs  be  permitted  to  submit.a 
statement  of  material  differences 
between  Generally  Accepted 
Accoimting  Principles  (GAAP)  and 
home  country  accoimting  requirements. 
After  reviewing  these  comments,  the  '  '. 
Federal  Reserve  decided  to  drop  the  '  ''^ 
proposed  report  item,  and  will  instead 
collect  this  information  on  an  ad  hoc  - 


basis.  Respondents  that  are  SEC 
reporters  must  include  a  copy  of  ^C 
form  20-F  PMB  No.  3235-0288)  with 
die  FR  Y-7.  The  SEC  form  20-F  is 
similar  to  SEC  form  10-K  (Annual' 
Report  Pursuant  to  Sections  13  and 
15(d)  of  the  Securities  and  Exchange  Act 
of  1934;  OMB  No.  3235-0063)  and 
indudM  information  on  the  differences 
between  GAAP  and  die  FBO's  home 
country  acoountins  standards. 

Bearer  sharriiolmngB.  Two 
commenten  stated  that  they  may  be 
unable  to  identify  bearer  shareholders 
that  hava  a  greater  than  5  percent 
interest  in  their  oiganization.  liowever, 
since  item  4  colloid  information  on 
"known  sbardiolders"  there  is  no  need 
to  chanae  this  report  item. 

Riak-Based  capital  schedule.  No 
comments  were  received,  on  this  aspect 
of  the  propoeal.  Tlds  schedule  breeks 
out  details  of  an  TOO's  risk-based 
capital  computations.  If  this  information 
is  confidential  in  the  home  country,  the 
FBO  would  have  the  option  of  providing 
this  information  in  the  FR  2068.  For 
hunk*  from  couutries  that  do  not  follow 
a  risk-based  capital  fonnat,  infonnation 
on  capital  computatioos  required  by 
their  home  country  benking 
supervisaf(s)  would  be  required. 


^and  A  cheddxnces.  No  comments 
addressed  the  (woposal  to  add  several 
questions  that  require  eithm  a  yes  or  no 
reqionae,  or  a  box  to  drack,  to  assist  the 
respondmts  in  {noviding  a  complete 
report  and  to  assist  Federal  Reserve 
Banks  in  their  review  and  dialysis.  The 
dieckboxes  will  reduce  the  need  for 
follow-up  conaspondenoe  with 
remondents. 

Nonbenk  Finendal  fiolbrmation 
Summary  (NFIS).  The  Federal  Reserve 
will  collect  summary  financial 
iniormation  on  U3.  nonbenk 
subsidisries  of  FBOs  on  die  NFIS.  The 
free-form  fip««H«l  statements  for  U.S. 
nonbenk  subsidiariee  have  been 
replaced  by  specific  schedules  of  core 
financial  information  that  will  be 
processed  etactronically.  The  new 
reporting  format  includes  a  principal 
schedule  of  diirty-three  balance  sheet 
and  inoHne  statement  items  (such  as 
loans,  securities,  aasets,  capital,  and 
income)  and  four  supporting  schedules 
with  a  total  of  forty-one  items. 
Nonbankii^  subsidiaries  with  total 
assets  of  more  than  $1  billion  must 
complete  the  principal  and  supporting 
schedules;  nonbsnking  subsidiaries 
with  total  assets  between  $150  million 
and  $1  billion  must  complete  only  the 
principal  schedule;  and  nonbanking 
subsimaries  with  total  assets  of  less  than 
$150  million  must  respond  only  to  six 
core  items  on  the  principal  scbedide; 
these  it«ns  are  dmdted  by  an  asterisk 


on  the  reporting  form.  This  information 
will  enable  the  Federal  Reserve  to  better 
assess  the  condition  of  the  U.S.  nonbenk 
financial  activities  of  foreign  banking 
organizations.  Commenters  made 
several  suggestions  regarding  the  NFIS 
including  exempting  various  types  of 
companies  from  reporting,  clarifying  the 
instructions,  and  eliminating  one  item 
from  the  schedule.  Each  of  the 
comments  is  discussed  below. 

Exemptions  from  NFIS  reporting.  Two 
commenten  requested  exemptions  for 
Regulation  K,  section  211.23(f)(3) 
(incidental  activitiee)  companies  and 
another  commenter  suggested  that  the 
Board  exempt  section  4(c)(8) 
subsidiaries  of  section  2(h)  (of  die  Benk 
Holding  Qnnpany  Act)  companies  from 
filing  the  NFIS  because  section  2(h) 
companies  are  themselves  exempt. 
These  commenters  also  requested  that 
section  4(c)(g)  companies  be  exempt 
from  filing  the  NFIS.  However,  section 
4(c)(8)  and  section  4(c)(9)  compenies  are 
active  financial  entities  in  the  United 
States  and  are  siibject  to  the  same  rules 
BS  U.S.  subsidiaries  operating  under  the 
Bank  Hold^  Company  Act.  The 
incidental  activities  covered  under 
section  211.23(f)(3)  typically  invoWe 
brokerage,  investment  advisory,  and 
foreign  exchange  operations.  The 
Federal  Reserve  believes  that  the  NFIS 
information  should  be  provided  on 
these  companies  because  they  are 
engaged  in  financial  activities  In  the 
United  States  and  their  parmt  FBOs  are 
subject  to  supervision  and  regul^on  by 
the  Federal  Reserve.  Thus,  the  Board 
believes  diet  4(c)(8),  4(c)(9),  and 
incidental-activities  companies  should 
file  the  NFIS. 

A  commenter  suggested  that 
companies  whose  shares  are  held  by  the 
FBO  as  a  result  of  debts  previously 
contracted  or  in  a  fiduciary  capacity 
should  be  exempt  from  filing  the  NFIS. 
The  Board  apees  that  individual 
holdings  should  be  exempt.  However, 
DPC  subsidiaries  and  companies  formed 
specifically  to  hold  fiduciary  entities 
should  file  in  the  same  manner  as  other 
companies. 

Siibmitting  a  consolidated  NFIS.  A 
commenter  stated  that  the  Board 
proposed  to  significantly  limit  the 
conditions  under  which  NFIS 
statements  can  be  submiUed  on  a 
consoUdated  basis,  and  asked  that  FBOs 
not  be  required  to  seek  annual  prior 
approval  from  Federal  Resnve  Banks. 
Rather,  they  favored  gaining  initial 
approval  once  those  conditions  were 
met  and  for  as  long  as  they  remained  in 
effect.  This  commenter  further 
requested  that  Federal  Reserve  Banks  be 
given  the  discretion  to  make  exceptions 
to  the  consolidation  rules.  The  Federal 


Reserve  concurred  and  has  amended  the 
NFIS  instructions. 

Book  value  of  nonbenk  sobsidiaries 
on  the  NFIS.  Five  commenters  noted 
that  the  amount  at  which  a  nonbank 
subsidiary  is  carried  on  the  books  of  the 
FBO  is  highly  confidential  in  some 
coimtries  and  should  be  collected  in  the 
FR  2068.  After  review,  the  Board 
decided  that  this  information  is  not 
critical,  and  deleted  the  item  from  the 
form. 

Fiscal-year  rqiorting  on  the  NFIS.  A 
commenter  asked  that  the  Board  clarify 
in  the  instructions  to  the  NFIS  that 
financial  information  may  be  prepared 
as  of  the  end  of  the  fiscal  year  of  the 
nonbank  subsidiary  and  not  as  of  the 
end  of  the  fiscal  year  of  the  FBO.  The 
instructions  have  been  clarified. 
FRY-7A 

The  FR  Y-7A  will  collect  structure 
information  that  was  previously 
reported  in  Section  n  of  die  FR  Y-7. 
Apart  from  making  tiiis  a  stand-alone 
report,  two  initially  proposed  revisions 
to  the  collection  process  were  to  collect 
the  infonnation  on  a  flow  basis  and  to 
implement  exception  reporting.  Flow- 
basis  reporting  would  have  allowed  the 
Federal  Reserve  to  recommend 
eliminating  the  FR  4002.  Commenters 
indicated  tLat  flow-basis  reporting 
would  be  very  burdensome.  The  Federal 
Reserve  agreed  that  flow  basis  reporting 
woidd  beburdenscHne  and  dropped  this 
revision.  However,  this  required 
dropping  the  proposal  to  discontinue 
the  FR  4002.  Annual  exception 
reporting  is  designed  to  reduce  burden 
and  will  be  implemented.  Annual 
exception  reporting  requires  completing 
the  entire  FR  Y-7A  only  once.  In 
subsequent  yeare,  the  Federal  Reserve 
Bank  will  provide  the  FBO  with  a 
printout  of  its  previously  submitted 
structure  information,  llie  FBO  will 
review  the  printout  and  annotate  the 
information  to  indicate  changes,  instead 
of  completing  an  entire  report  each  year. 
This  is  helpful  for  those  banks  whose 
operations  are  not  highly  automated, 
and  also  msy  ease  the  burden  of 
translating  the  report  into  English.  Other 
comments  included  a  request  to  modify 
Regulation  K  to  exempt  certain  holdings 
frxjm  reporting,  to  refine  the  General 
Instructions  of  the  FR  Y-7  A,  and  to 
clarify  the  instructions  on  reporting  DPC 
shareholdings,  fiduciary  holdings,  and 
dormant  companies. 

Flow-basis  reporting.  The  Federal 
Reserve  reviews  the  structure  and 
activities  of  FBOs  to  determine  if  they 
are  in  comphance  with  applicable 
statutes  and  regulations.  The  Board 
initially  proposed  collecting 
information  in  Section  11  ("Activities 
Conducted  in  the  United  States")  of  the 
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old  FR  Y-7  in  a  Kandjalone  reptut,  the 
FR  Y-7A,  which  would  coosiat  of  two 
items:  "U.S.  Banking  (Activities"  and 
"U.S.  Nonbankii^  Adivities."  The 
Board  further  proposed  that  existing 
reporters  ccanplete  beldi  items  in  the 
first  year  and  that  ne«r  lepottan 
conplete  both  items  4t  the  time  of  their 
first  filing.  Subaequertt  cfaangea  in  the 
information  originalra  provldad  would 
be  reported  to  the  apntopriata  Federal 
Reserve  Bank  on  a  flow  basis;  that  is. 
within  tUrty  calendar  dajrs  ef  such 
changss.  i 

However,  commenters  objected  to  the 
burdsn  associated  %vi^  flow-basis 
reporting  and  esked  that  current 
reporting  rBquiremen1|i  be  continued. 
They  staled  diat  the  proposed  reprating 
requiremants  would  W  very 
burdensome,  particularly  since  FBOs 
would  need  to  poll  th^ir  affiliates 
regularly  to  determine  organizational 
changes.  They  stated  tiat  not  e^sry 
structure  and  activity  diange  is 
regnlariy  reported  to  the  parent 
orgsniation.  b  addition,  although  the 
statutory  control  threrfiold  is  25  percent 
ot  more  in  the  United^States,  the  control 
threshold  in  many  otlisr  nations  is  SO 
percent.  Under  U.S.  slstules.  vriben 
ownership  of  an  affiU^  reaches  25 
percoit.  the  affiliate  would  lumnally  be 
considmed  a  subsidiaty,  but  in  othn 
countries  it  mi^t  Iwoonsidmed  an 
"investment".  The  PBD  may  not  have 
the  legal  aothotity  to  astiuire 
infcnnatica  from  anaHUiate  in  wdiidi 
ita  owmership  is  only  |S  patoent 

Akhou^  die  Federal  RseervB  would 
prefn- to  have  this  inCicinatian  raported 
as  changes  oocnr,  the  burdsn  on  ne 
mpfinnrn  outwnighi  ths  buiisnii  In  lliii 
Fedend  Reearve  of  rec^vhig  it  within 
thirty  cakndv  days  of  eodi  chaiMS. 
Accordingly,  the  Bosrd  dioppaduie 
prnrnnnl  tn  rnquliii  fk»s  hasls  iinxallim 
However,  sinictuie  rhimgHS  dmt  require 
monitiviim  for  cen|iIifenoe  with  the 
Benk  Hidffing  Compeay  Act  must 
ocmtinue  to  be  repoiM  within  ddity 
days  of  the  and  oleac*  quarter  on  tibe 
FR  4002,  aa  raquiied  bjr  Regulation  K; 
all  other  changaa  BusCbe  reported 
anmiaUy  en  the  FR  Y-^A. 

Raqoeat  to  modify  HMulatirai  K.  A 
onmmantwr  stated  ftatjtte  coats  of  flow 
basis  reporting  would  aomeed  the 
benefits  of  discontinuing  die  FR  4002. 
end  requastad  modifiqetion  of  section 
211.23(h)  of  Regulatiofi  K.  Section 
211.23Qt)  requires  rnifxting,  vrithin 
diii^  days  of  the  end  <rf  a  quarter,  of  all 
newly  ecquired  sharea  of  companies 
sDgsging  in  activitiea  indie  United 
Statea  or  of  any  U.S.  activities 
commenced  by  compsnies  in  which  the 
FBO  aheady  owns  MMea.  Thus,  this 
section  requirea  the  Fl  O  to  report 


infannatian  collected  in  the  FR  4002. 
The  requested  modiflcaticm  would 
escempt  respondents  from  reporting 
investments  or  activities  permitted 
under  section  211.23(fM5).  activities  that 
are  not  incidental  to  international '    - 

hunHng. 

RqMHting  of  non-voting  equity 
interests  in  excess  of  25  pwcmt  of  any 
class  of  non-voting  shares.  The  Federal 
Reserve  initially  recommended  that 
FBOs  report  on  the  FR  Y-7A 
investmoits  of  25  percent  or  nnxe  of 
any  class  of  non- voting  equity  of  banks, 
bank  holding  companies,  and  other 
companies.  Ckmunentws  said  that 
reporting  should  not  be  required  since 
the  statutiny  control  indicia  n<xnially 
do  not  apply  to  non-voting  shares.  The 
Board  disa^eed  and  remains  concerned 
with  fbrmgn  ownership  of  U.S.  flminrifi 
institutions  of  this  magnitude, 
irreniective  of  the  non-voting  status  of 
the  shares.  Several  commenters  ■ 
indicated  that  reporting  such  lion-voting 
interests  in  U.S.  companies,  other  than 
banks  and  bank  holdhig  companies, 
would  represent  a  signfficant  increase  in 
burden,  bi  the  intmest  of  reducing 
burden,  rep<»ting  will  be  limited  to  U.S. 
banks  and  oank  holding  oon^Mnies, 
including  all  types  of  non-voting 
interssts  such  as  "equity  kickers".  This 
conlonns  to  the  reporting  requirements 
of  the  Benk  Hold^  Oompeny  Report  of 
Changes  in  Investments  and  Activities 
(FR  Y-OA:  0MB  Na  7100-0124)  for 
domestic  bsnk  holding  ooanienies.  One 
commsnter  requested  that  if  niq;t-voting 
equity  interests  imist  be  reported  then 
this  requirement  not  be  mede  retroactive. 
The  Board  dsdded  to  mdse  the 
requimnent  retroective  so  that  die 
Federal  Reserve  will  be  *^'y<«»"*  of  all 
such  omtrol  siftiationa.  If  an  FBO 
cannot  produce  diis  inlonnation  in  a 
timely  mannw,  a  re— enable  extension 
of  tiode  may  be  graced. 

Reporting  of  soarea  held  as  a  resuh  of 
debts  previoualy  contracted.  Comments 
were  made  on  two  revisiona  to  bow 
DPCs  are  reported.  One  commeutar 
ejected  to  the  amount  of  informatian 
required  about  eodi  IX^  and  propoeed 
that  the  Board  require  only  a  listing  of 
such  hokUngs.  The  Boerd  did  not  ^ree 
daat  a  simple  listing  vroidd  provide 
sufficient  information  bx  monitoring 
these  holdings.  Another  commenter 
stated  that  lowering  die  threshold  for 
repoting  OPCs.  from  ownership  or 
omlrol  of  25  percent  of  any  due  of 
voting  shares  to  ownnship  or  omtrol  of 
5  pooent,  is  burdensome,  especially 
when  non-U.S.  companies  are  involved, 
and  asked  that  the  5  percoit  tlueshold 
be  applied  to  only  U^.  banking  and 
nonhanking  offices  and  subsidiaries. 
The  ooramenten  noted  that  in  addition 


to  the  increase  in  the  number  of 
reportable  holdings,  the  hiformetion 
woidd  be  difflcult  to  obtain  because 
these  companies  may  be  located 
woridwide.  Furthw,  the  FBO  may  not 
have  the  authority  to  require  these 
companies  to  shue  information.  The 
Board  decided  to  lower  the  dueshold  to 
5  percent  to  ensure  consistent  treatment 
of  domestic  and  foreign  banking 
organizations  ("national  treetment")  and 
to  maintain  consistMicy  with  FR  Y^6A 
reporting  requirenrents. 

General  Instructions.  A  commenter 
recommended  clarifying  the  General 
Instructions  to  the  FR  Y-7A  to 
distinguish  companies  that  do  business 
in  the  United  States  from  those  that 
have  no  U.S.  presence,  suggesting  that 
the  repmting  requimnents  qiply  only  to 
all  U.S.  conmanies  and  those  non-U.S. 
companies  that  engage  in  business  in 
the  United  States.  Tlu  Board  agreed  and 
made  the  clarification.  Another 
commenter  noted  that  the  list  of 
report^le  companies  on  page  1  of  the 
instructions  to  the  FR  Y-7A  is  confusing 
and  asked  that  it  be  eliminated.  The 
Board  has  clarified  the  instructions. 
Two  other  onnmenten  asluod  that  the 
term  "manages"  be  deleted  from  the    •<*: 
definition  of  control  since  the  tnm's    > 
definition  difEsrs  bom  the  statutory 
definition.  In  considering  this  comment, 
the  Boerd  determined  that  the 
instruction  was  redundant  and  deleted 
it. 

Instructions  on  shares  held  in  a 
fiduciary  capacity.  A  commenter 
suggested  tluit  the  Board  modify  the 
General  Instructions  to  the  FR  Y-7A  so 
the  instructions  state  more  explidtiy  the 
requirement  that  FBOs  disclose 
fiduciary  holdings  of  diares  only  under 
either  ai  the  following  two  conditions: 

(1)  More  than  5  pereent  of  the  shares 
of  a  company  an  held  in  a  fiduciary 
capacity  for  the  benefit  of  die  forei^ 
banking  organization,  its  riiarriiolden. 
(V  its  en^loyees:  or 

(2)  More  than  5  percent  of  the  shares 
in  U.S.  banks  and  bank  holding 
compenies  are  held  in  a  fiduciary 
capacity  by  a  subridiary  of  die  foreign    ■ 
banking  organization  that  has  thes^ 
discretion  to  vote  the  shares. 

This  commenter  also  aaked  that  the 
Board  revise  the  instructions  so  that 
fiduciary  holdings  held  far  die  benefit  of 
empfovees  m  diiuneholden  are  reported 
only  if  they  are  held  tat  the  employees 
or  shareholders  as  a  class.  The  Board  ' 
believes  that  the  instructions  adequatriy 
addreas  the  statutoty  and  regulatoiy 
focton  regarding  fiduciary  holdings. 
These  inductions  are  siMlar  to  those 
provided  for  bankhokling  company 
repwters  and  therefine  are  consistent 
wtth  the  policy  of  national  treatment 


Instructioiu  on  reporting  of  shares 
held  in  dormant  companies.  A 
commenter  requested  that  the  Federal 
Reserve  not  require  reporting  of 
dormant  companies  in  the  FR  Y-7A  and 
suggested  instead  to  require  an  FBO  to 
report  the  cessation  and  re- 
commencement of  a  business  activity. 
However,  the  disposition  of  such 
holdings  would  not  be  known  if  the 
FBO  stopped  reporting  them.  Such 
holdings  need  not  be  reported  until  the 
company  becomes  active,  but  once 
ective,  it  must  be  reported  until 
divested,  even  if  it  becones  dormant 
again. 
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Five  revisions  were  proposed  for  the 
FR  2068.  After  reviewing  comments, 
one  change  was  dropped  and  another 
was  mod&ed. 

Filing  exemption.  The  Federal 
Reserve  eliminated  the  filing  exemption 
for  small  companies  in  light  of  financial 
problems  that  developed  in  financial 
institutions  with  a  relatively  small 
presoice  in  the  United  States.  This 
added  thirty-one  respondents  to  the 
panel. 

Fj»m'»g^  item.  The  Federal  Reserve 
eliminated  earnings  information  from 
the  FR  2068  because  this  information  is 
reported  in  the  FR  Y-7. 

Past  due  loans.  FBOs  now  must  report 
qiedfied  information  on  past  due  loans 
to  replace  similar  information 
previously  submitted  on  a  free-form 
basis  in  the  FR  2068.  The  initial 
proposal  provided  three  alternative 
methods  for  reporting  this  information. 
This  has  been  reduced  to  two 
alternatives,  with  no  loss  of  flexibility 
for  the  respraident,  by  rewording  the 
instructions.  An  FBO  may  submit  either 
an  abbreviated  table  of  iiiformation 
which  is  similar  to  that  collected  from 
domestic  banks,  or  it  may  submit  the 
same  type  of  infrxmation  that  is 
provided  to  its  home  country 
supervisor.  Notvirithstanding  these 
alternatives,  a  commenter  noted  that 
certain  banks  do  not  routinely  collect 
this  information  on  a  past-due  basis,  but 
on  the  basis  of  whethor  interest  is 
accruing.  The  Federal  Reserve  believes 
that  the  instructions  for  the  past-due 
loans  item  provide  sufficient  flexibility; 
furthermore,  the  General  Instructions  to 
the  FR  2068  state  that  FBOs  may  request 
permission  to  provide  substitute 
information  when  undue  burden  is 
imposed  by  a  particular  item. 

Filing  diractiy  with  the  Board.  A 
proposed  revision  to  the  filing 
procedures  of  the  FR  2068  would  have 
required  the  FBO  to  submit  the 
information  to  die  appropriate  Federal 
Reserve  Bank  rather  than  directly  to  the 
Board.  Tlie  procedure  of  filing  directiy 


with  the  Board  was  developed  because 
the  FBOs  desired  strict  confidentiality. 
Several  commenters  strongly  advocated 
that  this  procedure  be  retained.  One 
commenter,  although  not  in  objection  to 
filing  with  Federal  Reserve  Baiiks,  asked 
that  the  same  security  standards  used  by 
the  Board  be  implemented  at  the 
Federal  Reserve  Banks.  Specifically,  the 
commenter  requested  that  only  one 
Fedrael  Reserve  Bank  receive  a  cx)py  of 
the  FR  2068,  that  the  Federal  Reserve 
Banks  not  permit  other  regulatora  to 
have  access  to  the  information,  and  that 
secure  areas  be  set  up  for  storing  the 
information.  In  response  to  these 
comments,  the  Board  has  decided  that 
the  procedure  of  filing  with  the  Board 
be  retained. 

Expanded  organization  chart  The 
organization  chart  provides  a  listing  of 
all  corporate  components  of  the  foreign 
banking  organization.  The  Federal 
Reserve  initially  proposed  reporting 
both  U.S.  and  non-U.S.  interests  of  the 
principal  shareholders  of  the  FBO. 
Commenters  noted  that  this  requirement 
would  significanUy  increase  biirden, 
and  asked  that  the  organization  chart 
show  only  those  foreign  interests  that 
are  directiy  or  indirectiy  engaged  in 
business  in  the  United  States. 
Commenters  also  noted  that  a  foreign 
banking  organization  normally  cannot 
compel  a  shareholder  to  disclose 
personal  information.  In  response  to 
comments  regarding  burden  and 
p(»sible  legal  constraints  with  respect  to 
collection  of  information  on  non-U.S. 
entities,  the  Federal  Reserve  dropped 
this  reporting  requirement  with  regard 
to  strictiy  non-U.S.  companies. 

General  Comments 

Commenters  addressed  several 
matters  regarding  both  the  FR  Y-7  and 
the  FR  2068,  including  the  reporting 
imiverse,  implementation  date,  and 
glossaty. 

Instructions  -  Who  Must  Report.  In 
response  to  a  commenter,  the  following 
clarification  has  been  added  to  the 
introduction  to  the  General  Instructions: 
"The  Annual  Report  of  foreign  banking 
organizations  is  required  to  be  filed  by 
companies  that  are  directiy  or  indirectiy 
engaged  in  the  business  of  banking  in 
the  United  States."  Also,  the  term 
"organized  under  the  laws  of  a  foreign 
country"  was  deleted  from  the  "Who 
Must  Report"  section,  because  an  FBO 
could  be  organized,  for  example,  under 
Delaware  laws,  and  operate  overseas 
and  in  the  United  States.  The 
instructions  thus  revised  will  conform 
to  the  statutory  definition  of  a  required 
reporter. 

Implementation  date.  A  commenter 
requested  that  the  NFIS  section  of  the 


FR  Y-7  and  die  FR  Y-7A  be 
implemented  as  of  December  31, 1995. 
This  request  will  be  accommodated 
because  the  Board  intends  to  use  this 
implementation  date  for  all  sections  of 
the  reports.  FBOs  whose  fiscal  years  end 
prior  to  December  30, 1995,  will  use  the 
existing  FR  Y-7  and  FR  2068  forms. 

Glossary.  A  glossary  has  been 
prepared  as  part  of  the  instructions  to 
clarify  certain  terms  and  to  reduce  the 
nimiber  of  footnotes  in  the  forms.  In 
response  to  comments,  the  Federal 
Reserve  expanded  the  glossary  to 
provide  information  on  applicable 
statutes  and  regulations,  defined 
additional  terms,  and  clarified  several 
definitions. 

Respondent  Burden.  Commenters 
provided  various  burden  estimates,  all 
of  which  were  substantially  higher  than 
the  Federal  Reserve  estimates.  One 
commenter  stated  that  the  Federal 
Reserve's  combined  burden  estimate  for 
the  FR  Y-7  and  FR  2068  of  41  hours  was 
much  lower  than  the  actual  time  spent 
by  some  FBOs.  However,  this 
commenter's  estimate  represented  the 
burden  on  some  of  the  larger  and  more 
complex  organizations.  The  Federal 
ResOTve's  burden  estimates  are  an 
average  across  all  sizes  of  institutions 
and  incorporate  the  higher  burdens  of 
large  institutions.  The  Federal  Reserve 
beUeves  that  the  original  proposal, 
having  been  substantially  modified  in 
response  to  comments,  does  not 
significanUy  increase  the  burden 
averaged  across  all  323  respondents. 

Apart  from  total  burden  estimates, 
there  were  three  specific  proposed 
changes  that  conunenters  stated  would 
significanUy  increase  burden.  One  of 
these  proposed  changes  was  dropped 
and  one  was  scaled  back. 

(1)  The  proposal  that  structiire 
changes  be  reported  on  the  proposed  FR 
Y-7A  on  a  flow  basis,  that  is,  within 
thirty  days  of  their  occurrence,  was 
considered  quite  burdensome  by 
commenters.  The  Federal  Reserve 
decided  not  to  require  flow-basis 
reporting  and  dropped  the  proposal  to 
discontinue  the  FR  4002,  in  which 
stmctiue  changes  are  reported  quarterly. 

(2)  The  proposal  that  FBOs  report,  in 
the  FR  Y-7A,  investments  of  25  percent 
or  more  of  any  class  of  non-voting 
equity  of  any  company  was  scaled  back. 
Now  respondents  report  only  such 
investments  in  U.S.  banks  and  bank 
holding  companies. 

(3)  to  the  existing  FR  Y-7,  an  FBO 
must  report  each  company  in  which  it 
owns  or  controls  25  percenter  more  of 
any  class  of  voting  shares  as  a  result  of 
debts  previously  contracted.  The 
Federal  Reserve  changed  the  threshold 
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at  wUch  tbew  shales  are  repottable, 
froBQ  25  pel  cant  to  B  peroeot. 

Tlie  barcbn  eatliaate  for  the  existing 
FR  Y-7  is  19.5  hou|B  per  response. 
BaMd  on  that^Mtii^ate,  akmg  with  net 
OBw  burden,  tW'.^idBcal  Reserve 
estim^es  that  theil^B^toctive burden  for 
the  FR  Y-7  and  FR|y->A  increased  by 
(me  hour,  to  20.5  hpursjier  response. 
Conciderad  separairiyr^urden  for  the 
FR  Y-7  is  12.0  hoM^Mnd  the  FR  Y-7A 
is  8.5  hours.  Th§  birden  estimate  for  the 
FR  2068  is  unc»anied  from  20.5  hours 
per  response. 

Final  approval  uhder  OMB  delegated 
authority  of  the  exlsnaion.  without 
revision,  of  the  following  report 

2.  Report  title:  N^fication  Pursuant 
to  Section  211.23(1|)  of  Regulation  K  aa. 
Aoquisitions  by  Foreign  Banking 
Qtganizatians 

Agency  fonn  number.  FR  4002 
C&iB  Docket  Dumber.  7100-0110 
Aequency:  On  occasion  ' 
Aeportan:  Foreign  ^anking 
Orauizatians 
Annual  reporting  Hoars:  80 
Ettimatea  average  hours  per  response: 
0.5 

Number  of  respondents:  160 
Small  buidnesses  ate  not  afiiscted. 

General  description  of  report:  This 
infocmatioD  coUac^on  is  mandatory  [12 
U.S.C  §$1844(c).  31106.  and  3108(a)]. 

This  report  is  ret^uired  within  thirty 
days  of  the  end  of  a  quarter  during 
which  an  FBO  acqoires  shares  of  a 
company  that  enga^,  directly  or 
indirectly,  in  bu^nsss  in  the  Untted 
States,  or  during  w^iich  a  foreign 
subsidiary  (tftlw  FpO  cranmences  direct 
activity  in  the  Unit^  Sutes. 

Mstract.  The  Fedenl  Reserve,  in  its 
original  proposal  to  revise  the  FR  Y-7 
and  FR  2068.  pr(^)eaed  to  eliminate  the 
FR  4002.  because  p^poeed  changes  to 
the  FR  Y-7  would  have  made  the  FR 
4002  redundant  (Sbe  Vol.  60,  FR  1779, 
January  5, 1995.)  Aher  review  of  public 
comments,  the  Federal  Reserve 
modified  the  origiii|Blly  proposed 
revisions  to  the  FR  Y-7  such  that  it 
became  necessary  to  retain  the  FR  4002. 

Board  of  Govemoiaof  the  Federal  Reserve 
Syatam,  December  5, 1995. 
WUUaa  W.  Wilas. 
Secretary  of  UwBoanf. 
(FR  Doc.  9S-3e036  Fted  12-e-«5:  8:45  am] 
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fVopofd  Agancy  Infonnation 
CoUaetion  ActivHI^;  Commam 

AQBICY:  Board  of  Qovemors  of  the 
Federal  Reserve  System  (Board). 
ACTION:  Notice  andrequest  for  comment 

BACXOnOUND:  In  accordance  with  the 
requirements  of  the  Paperwoiic 


Reduction  Act  of  1905  (44  U.S.C. 
chapter  35),  the  Board  may  not  conduct 
or  spcmsor,  and  the  respondent  is  not 
required  to  respond  to,  an  infonnation 
coUection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1905,  unless  it  displays  a 
currently  valid  Office  of  Managwnent 
and  Budget  (QMB)  control  number. 
Propoeed  revisicms  to  the  following 
currently  approved  ooUecticms  of 
inframation  have  received  approval 
from  the  Fed«el  Financial  Institutions 
Examination  Council  (FFIEC).  of  which 
the  Board  is  a  member,  and  are  hereby 
published  for  comment.  At  the  okI  of 
the  commmt  period,  the  comments  and 
recommendations  received  will  be 
analyzed  to  determine  the  extent  to 
which  the  proposed  revisions  should  be 
modified  prior  to  the  agencies' 
submission  of  them  to  OMB  for  review 
and  approval.  Commmts  are  invited  on: 

(a)  Whether  the  proposed  revisions  to 
the  following  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility; 

(b)  The  acoiracy  of  the  agencies' 
estimate  of  the  burden  of  the 
information  collections  as  they  are 
proposed  to  be  revised,  incluiung  the 
validity  of  the  methodology  and 
assvunptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
infonnation  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
inf(»mation  technology.  /*'-' 

DATES:  Comments  must  be  submitted  on 
or  before  February  9, 1996. 
AOORESSeS:  Interested  parties  are 
invited  to  submit  written  comments  the 
agency  listed  below.  Ail  comments 
should  refer  to  the  OMB  control 
number. 

Written  comments  should  be 
addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551, 
or  delivered  to  the  Boeid's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
seoirity  control  room  are  accessible 
from  the  coiotyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-F-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 


A  o^iy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Milo  Sundeihauf,  Office  of 
InfOTmation  and  Regulatory  Afihirs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
FOR  PUimCR  INFORMATION  CONTACT:  A 
copy  of  the  proposed  revisions  to  the 
collections  of  infonnation  may  he 
requested  from  the  agency  clearance 
officers  whose  name  appears  below. 
Mary  M  McLaughlin,  Board  Clearance 
Officer,  (202)  452-3829,  Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20tii  and  C  Streets,  N.W., 
Washington.  D.C.  20551.  For  the 
hearing  impaired  only, 
Teleconmmunications  Device  for  the 
Deaf  (TDD).  Dorothea  Thompson, 
(202)  452-3544,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and 
C  Streets.  N.W..  Washington,  D.C. 
20551. 
SUPPLEMENTARY  INFORMATION: 

Proposal  to  revise  the  following 
currently  approved  collection  of 
information: 

Tit/e:  Report  of  Assets  and  LiaMlities  of 
U.S.  Branches  and  Agencies  of  Foreign 

Banks  

Fonn  Number.  FFIEC  002 

OMB  Munber.  7100-0032. 

Frequency  of  Response:  Quarterly.      " 

Affected  PiwUc  U.S.  branches  and 

agencies  of  foreign  banks. 

Estimated  Numaar  of  Respondents:  557 

Estimated  Time  per  Response:  22.40 

burden  hours. 

Estimated  Total  Annual  Burden:  49,907 

burden  hours. 

General  Description  of  Report  This 
infonnation  collection  is  mandatory:  12 
U.S.C.  3105(b)(2),  1817(a)(1)  and  (3), 
and  3102(b).  Except  for  select  sensitive 
items,  this  information  collection  is  not 
given  confidential  treatment  (5  U.S.C. 
552(b)(8)).  Small  businesses  (i.e.,  small 
U.S.  branches  and  agencies  of  foreign 
banks)  are  affected. 

Abstract  On  a  quarterly  basis,  all  U.S. 
.branches  and  agencies  of  foreign  banks 
(U.S.  branches)  are  required  to  file 
detailed  schedules  of  assets  and 
liabilities  in  the  form  of  a  condition 
report  and  a  variety  of  supporting 
schedules.  This  balance  riieet 
information  is  used  to  fulfill  the 
supervisory  and  regulatory  requirements 
of  the  International  Banking  Act  of 
1978.  The  data  are  also  used  to  augment 
the  bank  credit,  loan,  and  deposit 
information  needed  for  monetary  policy 
purposes.  The  report  is  collected  and 
processed  by  the  Federal  Reserve  on 
behalf  of  all  three  federal  bank 
regulatory  agencies  (i.e.,  the  Board,  the 
Office  of  the  Comptroller  of  the 
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Currency,  and  the  Federal  Deposit 
Insurance  Coiporrtion). 

Ckirrent  Adioiis:  The  proposed 
revisions  to  the  Report  ^Assets  and 
liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  (FFIEC  002) 
that  are  the  subfect  of  this  notice  have 
been  approved  by  the  FFIEC  for 
implemmtation  as  of  the  March  31, 
1996.  report  drte.  Nonetheless,  as  is 
customaiy  for  FFIEC  002  reporting 
dianges.  U.&  branches  are  advised  that, 
for  the  Mardi  31. 1996.  report  date, 
reasonable  estimates  may  be  provided 
for  any  new  or  revised  item  for  which 
the  requested  information  is  not  readily 
avaiUile. 

The  proposed  revisions  are 
summuized  as  follows: 

NewIlHBS 

FFIEC  002  items  in  the  following 
areas  would  be  added: 

(1)  Trading  Assets  and  Liabilities 
When  ^^balance-sheet  derivative 

contracts  held  by  U.S.  branches  for 
trading  purposes  are  periodically 
mari»d  to  market  (or  the  lower  of  cost 
or  market,  as  qipnmriate).  thi»  process 
results  in  the  reonding  of  the  feir  values 
of  derivatives  that  are  in  gain  and  loss 
positions  as  on-balance-sheet  assets  and 
uabilities.  respectively.  In  order  to 
monitor  the  magnitude  of  these  fair 
values  and  cheiloses  therein,  new  items 
would  be  added  for  the  reporting  of 
these  two  amounts  in  the  Memoranda 
section  of  Schedule  RAL,  "Assets  and 
UabiUties." 

(2)  Past  Due  Derivatives 

The  FFIEC  002  does  not  currently 
require  disclosures  about  off-balance 
sheet  derivative  contracts  where  the 
cotmterparty  is  not  performing  in 
accordance  with  the  contractual  terms. 
Although  the  number  of  such  contracts 
is  believed  to  be  limited,  the  disclosure 
of  exposures  associated  with  such 
contracts  will  highlight,  for  supervisory 
purposes,  the  most  immediate  risks 
faced  by  a  U.S.  branch  from  its 
involvmnent  with  off-balance-sheet 
derivatives.  Information  about  these 
past  due  derivatives  would  be  added  to 
the  Memoranda  section  of  Schedule  N, 
"Past  Due,  Nonaccrual.  and 
Restructured  Loans."  Amounts  would 
be  separately  reported  for  derivatives 
that  are  past  due  30  through  89  days  and 
for  those  past  due  90  days  or  more. 
Reported  amounts  associated  with 
derivatives  that  are  past  due  90  days  or 
more  would  also  include  information 
about  derivatives  that,  while  not 
-  technically  past  due,  are  with 
counterparties  that  are  not  expected  to 
pay  the  full  amounts  owed  to  the 
institution  imder  the  derivative 
contracts.  As  with  the  information  U.S. 


branches  currentiy  report  in  Schedule 
N,  individual  U.S.  branch  infonnation 
on  derivatives  for  which  payments  are 
delinquent  would  be  treated  as 
confidential. 

In  these  new  items,  U.S.  branches 
would  first  report  the  book  value  of  any 
amounts  carried  as  assets  on  the  balance 
sheet  that  are  related  to  those  off- 
balance  sheet  derivatives  for  which  any 
required  p>ayment  from  the  counterparty 
is  either  past  due  30  through  89  days  or 
past  due  90  days  or  more.  In  addition, 
in  order  to  indicate  the  relative  size  and 
volimie  of  those  contracts  wdiere  the 
counterparty  is  not  performing,  separate 
MemOTanda  items  would  be  provided 
for  reporting  the  current  replacement 
cost  (if  positive)  for  those  contracts  that 
are  past  due  30  through  89  days  and  for 
those  that  are  past  due  90  days  or  more. 

Inatmctioaal  Changes 

Changes,  which  may  affect  how  some 
banks  report  certain  information  on  the 
FFIEC  002,  would  be  made  to  the 
instructions  as  folloivs. 

(1)  The  FFIEC  002  Glossary  entry  for 
"Trading  Account"  would  be  revised  to 
incorporate  parallel  changes  to  the 
FFIEC  031  instructions  regarding  report 
changes  implemented  since  1994  on 
trading  assets  and  liabilities  and  the 
treatment  of  off-balance-sheet 
derivatives  held  for  trading  purposes.  In 
addition,  the  Glossary  entry's  disciission 
of  the  accounting  for  tiyisfers  to  or  from 
a  trading  account  would  be  brought  into 
conformity  with  EASE  Statement  no. 
115,  "Accounting  for  Certain 
Investments  in  Debt  and  Equity 
Securities." 

(2)  The  instructions  for  the  reporting 
of  commercial  and  industrial  loans  with 
remaining  matiuity  of 

(il  one  year  or  less  and 

(ii)  of  more  than  one  year  in  the  loan 
schedule  (Schedule  C),  would  be 
clarified  to  exclude  nonaccrual  status 
loans  in  a  manner  consistent  with  the 
reporting  of  maturity  and  repricing  data 
for  loans  and  leases  on  the  FFIEC  031. 
Clarifications  or  other  conforming 
changes  would  also  be  made  to  several 
other  instructions. 

Request  for  Comment 

Comments  submitted  in  response  to 
this  Notice  will  be  siunmarized  or 
included  in  the  agencies'  requests  for 
OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 
Writien  comments  should  address  the 
accuracy  of  the  burden  estimates  and 
ways  to  minimize  burden  including  the 
use  of  automated  collection  techniques 
or  the  use  of  other  forms  of  infonnation 
technology  as  well  as  other  relevant 


aspects  of  the  infonnation  collection 
request. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  December  5, 1995. 
WiHlaa  W.  WUiS. 
Secretary  of  the  Board. 
[FR  Doc  95-30037  Piled  12-6-95;  6:45  am] 


Calsaa  MMIonala  da  Cradft  Agrtoola, 
SJL;  Nolloa  to  Engaga  m  Cailain 
Nonbanking  ActtvMaa 

Caisse  Nationale  de  Credit  Agricole, 
S.A.,  Paris,  France  (Notificant),  has 
provided  notice  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  (BHC  Act)  and 
section  225.23(a)(3)  of  the  Board's 
Regulation  Y  (12  CFR  225.23(a)(3)),  to 
engage  through  CAL  FP  (US),  Inc.,  New 
Yoric,  New  Yc^  (Company),  in  the 
following  activities: 

1.  Acting  as  agent  in  the  private 
placement  of  securities; 

2.  Acting  as  riskless  principal  in  the 
purchase  and  sale  of  all  types  of 
securities  on  behalf  of  customers; 

3.  Providing  securities  brokerage 
services  pursuant  to  12  CFR 
225.25(b)(15)(i)  and  (u); 

4.  Providing  investment  advisory 
services  pureuant  to  12  CFR 
225.25(b)(4); 

5.  Acting  as  broker  or  agent  and 
providing  advisory  services  with  respect 
to  interest  rate  and  currency  swaps  and 
swap  derivative  products,  and  swaps, 
swap  derivative  products  and  over-the- 
counter  options  linked  to  certain 
commodities,  stock,  bond  or  commodity 
indices,  a  hybrid  of  interest  rates  and 
such  commodities  or  indices,  a  specially 
tailored  basket  of  securities  selected  by 
the  parties,  or  single  equity  secxirities; 

6.  Providing  advisory  services, 
including  discretionary  portfolio 
management  services,  with  respect  to 
futures  and  options  on  futures  on 
financial  and  nonfinandal  commodities; 
and 

7.  Providing  foreign  exchange 
advisory  and  transactional  services 
pursuant  to  12  CFR  225.25(b)(17). 

Notificant  has  stated  that  it 
anticipates  that  an  affiliate  of  Company 
would  act  as  principal  in  transactions 
with  respect  to  which  Company  has 
provided  advisory  and/or  transactional 
services.  Company  would  provide  the 
proposed  services  throughout  the  world. 

Company  is  an  indirect  subsidiary  of 
Credit  Agricole  Lazard  Financial 
Products  Limited,  London,  England 
(CALFP  Holding).  Notificant  owns  75 
percent  of  the  capital  of  CALFP 
Holding,  and  Three  Houses  Investment 
Company,  Limited,  London,  England 
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(Three  Houses),  owtis  the  remaining  25 
percent.  Notificant  ^d  Three  Houses 
have  equal  voting  rights  in  CALFP 
Holding.  Three  Hoifna  is  cootrolled  by 
Lazard  Freres  &  Co.i  LLC,  New  Ynik. 
New  Yoik,  Lazard  Rretes  et  Qe.  Paris, 
France,  and  Lazard  Brothers  ft  Co., 
Limited.  Lond(m.  E^iflland. 

Section  4(c)(8)  of  ^  BHC  Act 
provides  that  a  ben|  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  which  fw  Board,  aftar  due 
notice  and  opportuiity  for  haaringf  has 
determined  (by  order  or  regulation)  to 
be  so  closely  relateq  to  >MiT>iripg  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  tfaiareto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  th  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determiiie  that  the  activity 
is.  as  a  general  matt^,  closely  related  to 
hanking  Seomd,  th^  Board  must  find  in 
a  particidar  case  tha|  die  performance  of 
the  activity  by  the  a|>p]icant  bank 
holding  cfHnpany  may  reason^ly  be 
expected  to  produce  public  benefits  that 
outwreioh  possible  aoverse  efiiscts. 

Notificant  maintains  that  ^e  Board 
previously  has  deteWned  by  regulation 
or  order  that  the  prc|>osed  activities  are 
closely  related  to  baiting.  See  12  CFR 
225.25(b)(4).  (15).  (17)  and  (19);  Security 
Pacific  Corporation;  74  Fed.  Res.  Bull. 
820  (1988):  J.P.  Morton  Br  Company. 
Incorporated,  80  Fed.  Res.  Bull  151 
(1994);  Swiss  Bank  Corporation.  81  Fed. 
Res.  Bull.  185  (1995);  CS  Holding.  81 
Fed.  Res.  Bull.  803  (!|995);  Bankers 
Trust  New  Yoiic  Corporation,  75  Fed. 
Res.  Bull.  829  (19891.  Notificant  has 
stated  that  Company  would  engage  in 
the  proposed  activities  in  accordmce 
with  the  limitations  and  conditions 
established  by  the  Board  in  its 
regulations,  related  Interpretations,  and 
orders. 

In  order  to  approve  the  proposal,  the 
Board  also  must  determine  that  the 
proposed  activities  to  be  conducted  by 
Notificant  "can  reasfnably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  Competition, 
conflicts  of  intersstst  or  unsound 
banking  practices."  $2  U.S.C.  1843(c)(8). 
Notificant  believes  that  the  proposal 
would  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular,  Notificfeint  maintains  that 
the  proposal  would  enhance 
competition  in  the  relevant  markets  and 
would  enable  Notifi<tant  to  offer  its 
customere  a  broader  range  of  services. 
Notificant  also  maintains  that  its 
proposal  would  not  iesult  in  any 


adverse  effocts  in  light  of  the 
comntitments  it  has  made  to  the  Board, 
including  OMnmitments  designed  to 
address  the  Board's  ccmoems  over  the 
separation  of  a  banking  oigaidzation's 
activities  frmn  the  activities  <rf  a  co- 
venturer.  See  Bonque  Notiona/e  de 
Paris,  80  Fed.  Res.  Bull.  638  (1994);  The 
Chuo  Trust  and  Banking  Company,  78 
Fed.  Res.  Bull.  446  (1992). 

In  publishing  the  propmal  for 
comment,  the  Board  does  net  take  a 
position  on  issues  raised  by  die 
proposal.  Notice  of  the  {Hoposal  is 
pubHdied  solely  to  seek  the  views  of 
interested  persons  oa  the  issuea 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act.  Any  comments  or  requests  for 
hearing  should  be  submitted  in  writing 
and  received  by  WUliam  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  December  29. 
1995.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any.  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  woulU  be  ag^eved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Chicago. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  S,  1995. 

Jennifer ).  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  9S-30O38  Filed  12-8-95;  8:45  am] 
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First  United  Bancorporation,  et  al.; 
Formations  of;  Acquisilions  by;  and 
Mergers  of  Bank  Holding  Compantes 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regiilation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holdilng  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 
.    Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  &ct  that 
are  in  dispute  and  simunarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
8,1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261  : 

1.  First  United  Bancorporation, 
Vnderson.  South  Carolina;  to  acquire 
*  V  Q  percent  of  the  voting  shares  of  The 

Community  Bank  of  (keenville.  N.A.. 

Greenville,  South  Carolina  (in 

ormnization). 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Wilson  Bank  Holding  Company, 
Lebanon,  Tennessee;  to  acquire  50 
percent  of  the  voting  shares  of  DeKalb 
Bank  &  Trust.  Smithville.  Teimessee  (in 
organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  5, 1995. 

Jennifer  J.  Johnaim, 

Deputy  Secr^ary  of  the  Board. 

(FR  Doc  95-30039  Filed  12-8-95;  8:45  am] 
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Rodney  Q.  Joy.  at  ai.;  Changs  in  Bank 
Control  Notioas;  Acquisitions  of 
Sharea  of  Banka  or  Bank  Holding 
Companies 

The  notfficants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817()))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspectic«i  at  the  offices  of  the  Board 
of  Governors.  Interested  }>ereons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 


Govemore.  Comments  mxist  be  received 
not  later  than  December  27, 1995. 

A,  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Sh<vt,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Rodney  G.  fay,  CranfiUs  Gap,  Texas; 
to  acquire  an  addUional  4.18  percent, 
for  a  total  of  20.82  percent,  and  Bosque 
Bancshares.  Inc.  Employee  Stock 
Ownership  Plan.  Rodney  G.  Joy. 
Trustee.  CranfiUs  Gap.  'Texas,  to  acquire 
an  additional  5.67  pwcent.  for  a  total  of 
10.35  percent,  of  the  voting  shares  of 
Bosque  Bancshares.  Inc..  Cranfills  Gap. 
Texas,  and  thereby  indirectly  acquire 
First  Secxirity  State  Bank.  Cranfills  Gap. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  5, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-30040  Filed  12-8-95;  8:45  am] 
iaiJNQ  oooE  atia^v-F 


Norwast  Corporation;  Nodes  of 
Proposal  to  Engage  da  novo  In 
Psrmlsslbis  Nonbanking  Aedvltlas 

The  company  listed  in  this  notice  has 
given  notice  under  §  225.23(a)(1)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bai^ 
Holding Omipany  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  22S.21(a))  to  commence  or  to 
engage  de  novo,  either  directiy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
avaikble  for  in8{)ection  at  the  offices  of 
the  Board  of  Govemors.  Interested 
persons  may  express  their  views  in 
writing  on  the  question  whether 
commencement  of  the  activity  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identiiying  specifically  any 
questions  of  fact  that  are  in  dispute. 


summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemors  not  later  than  December  28, 
1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  engage  de  novo  in  issuing 
commercial  and  standby  letters  of  credit 
related  to  customera  of  The  Foothill 
Group,  Los  Angeles,  CaUfomia, 
purauant  to  §  225.25(b)(l]  of  the  Board's 
Regulation  Y,  and  issuing  shipping 
guarantees,  pursuant  to  §  211.3(b)(1)  of 
the  Board's  Regulation  K. 

Board  of  Govemors  of  the  Federal  Reserve 
System.  December  6, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-30140  Filed  12-8-95;  8:45  am] 

MUJNQ  COM  stie-ei-p 


storm  Lake  Sscurlty  BancorjMration, 
et  al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  tile  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Govemors.  Any  comment  on. 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in'Ueu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  sununarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
9, 1996. 


A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
Soutii  LaSalle  Su«et,  Chicago.  Illinois 
60690: 

1.  Storm  Lake  Security 
Bancorporation,  Storm  Lake,  Iowa;  to 
become  a  bank  holding  company  by 
acquiring  88.8  percent  of  the  voting 
shares  of  Security  Trust  ft  Savings  Bank, 
Storm  Lake,  Iowa. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Magna  Group,  Inc.,  St.  Louis, 
Missouri;  to  merge  with  River  Bend 
Bancshares,  Inc.,  East  Alton,  Illinois, 
and  thereby  indirectly  acquire  Illinois 
State  Bank  &  Trust,  East  Alton.  Illinois. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  December  6, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-30141  Filed  12-8-95;  8:45  am] 

BiLLMQ  cooe  mo-ot-F 


Summit  Bancorp,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  Usted  in  this  notice 
has  given.notice  under  §  225. 23(a)(2)  or 
(e)  of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (e))  for  tiie  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engag^gl  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Govemors.  Interested 
persons  may  express  their  views  in 
writing  on  ihe  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute. 
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gumiBiriziiis  th» 
be  ja— antsn  «t « 
bowdwpeity 
agnieveabyi 


that  would 
and  indioetiiig 
wottldbe  *■ 

propo«L 

'Tkmaamdt  legndiiig  tbis  appncatUm 
muflt  be  lecBived  iratM"r  tban 
Dnniibar28.MtS. 
A.  Fa^vril^MV^ 
Fyladdlpftie  (Micfaa#l  E- CoIUbs.  Saokv 
Vice  Pieddent)  100  Noclb  Oth  Stieet. 
FUkddpUa.  PnBiylveBielOlOS: 

1.  Smmnft  Boikxvt).  inc..  Jcrimatowe, 
PmuylraDia;  to  aocrliiB  Cunbrift  Thrift 

Om«""— •  Oiaoouni  itompwiy, 
Ebeaabuig.  Panaq^venie.  and  tbenby 
eny^  in  making  aiu)  servicing  loena  as 
a  rtiaanntTr  *«— «<^  ^mpany,  purauant 
to  f  228.2S(bXlXi)  ow  Board's 
Ragnlatioii  Y.  Tliaaa  fctivitiea  wiU  be 
conducted  tbroughoot  Camfavia  County. 
Pannsylvania.  * 

In  connecdao  with  tbis  acquisition. 
Notificant  also  has  eepUed  to  establish 
a  new  subsidiaiy.  Va|ue  Finance 
Compeny,  )obn^owit,  Pennsylvania, 
^^iich  will  ■ho  makt  andjeervice  loans 
through  Cambria  Tfa4ft  Consumer 
Discount  Company. 

Bosid  ofGommion  of  tha  Fadaial  RaMCva 
Syston.  DscwnbT  6. 1985. 

J. 


poaoible  adverse  effects,  such  as  undue 
coDoantrstion  of  rasouroas.  deoeaaed  or 
un&ir  oompetitlfln.  conflicts  of 
interests,  or  unsound  buddng 
practices."  Any  ramieet  for  a  heeringon 
this  question  must  be  aocompenied  by 
a  statamflBt  of  the  reasons  a  written 
proaentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  spedficelly  any 
quaatioos  of  fiKt  that  are  in  dispute, 
summarising  the  evidaoce  that  would 
be  piesflotedi  at  a  bear^  and  indicating 
how  the  party  eoounenting  would  be 
agpieved  I17  approval  of  the  propoaal. 
^Comments  regardingihis  application 
mustbe  racelved  not  later  than 

Deoodwr  28. 1005. 
A.  Federal  leaerve  Bank  of  SL  Loiya 

(Rmdall  C  Sumna.  Vioa  President)  411 
Locust  Street.  St  Louis,  Kfissouri  B3166: 

2.  Union  Pkmten  Corporation, 
Memi^iis.  Tennessee;  to  acquire  Valley 
Federal  Savings  Bank,  Sheffield, 
Aldiama,  and  thflseby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.25(bN9)  of  the  Board's 
Regulation  Y. 

Board  of  Gowvmon  of  tha  Fadaral  Raserva 
Systam.  Dacwnber  6, 1995. 


Deputy  Secntary  afth&Board. 


(FR  Doc  95-30142  Filed  12-8-95;  8:45  am) 

r«tM-tt-r 


Deputy  SacnUaiyofthe  Board. 

(FR  Doc.  95-30143  FUad  12-8-95;  8:45  am) 


ooo8«ie-ai-r 
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Union  Planlw*  Corporation: 
AequlaMon  of  ComJMny  Engaged  h 
Panwiaafcle  MonbartMwg  AcltvHI— 

The  organizatioo  tsted  in  this  notice 
has  given  notice  under  $  225.23(a)(2)  or 
(e)  of  the  Boerd's  Retuktion  Y  (12  CFR 
225.23(aM2)  or  (a))  f(r  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Compeny  Act  (12  U.S.C 
1843(0X8))  and  §  22^21(8)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
compeny  en^ged  in  a  ncmbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  cloaely  related  to 
>Mn[>lring  and  permiseible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  notice  is  awulable  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  theinotice  has  been 
accepted  for  processing,  it  will  also  be 
availd)le  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  expre«e  their  views  in 
writing  on  the  question  whether 
consummation  of  the  proposal  can 
"reason^ly  be  expected  to  produce 
buefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 


UJB  Financial  Corp.»  at  aL; 
AcquiaMona  of  Companlea  Engaged  in 
ParmlealMa  NonbanUng  AcUvltlas 

The  (wganizations  listed  in  this  notice 
have  applied  imder  $  225.23(aH2)  or  (f) 
of  the  Bond's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  secticm  4(c)(B)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  en^ged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  cloaely  related  to 
hanking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Ea^applicaticm  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govonors.  Interested  perscms  may 
express  their  views  in  writkig  on  the 
questicm  whether  consimunation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  conoentratioo  of  resources, 
decreesed  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
henking  practices."  Any  request  for  a 
bearing  00  this  question  must  be 
accompanied  by  a  statemmt  of  the 
reasons  awritten  presmUtion  would 
not  suffice  in  Ueu  of  a  beBring, 
identifying  spedficaUy  any  questions  of 
fatA  that  are  in  dispute,  summarising  the 
evidence  that  woiud  be  neaented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
reganting  eedi  ot  these  applications 
mitft  be  received  at  the  Reserve  Bank    : 
indicated  fat  the  application  or  the 
officea  of  the  Board  of  Governors  not 

later  than  December  27, 190S. 

A.  Federal  Reaarve  Beak  of  New 
York  (William  L.  Rutkdge.  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045: 

1 .  UJB  Financial  Corp.,  Princeton. 
New  Jersey;  to  acquire  UJB  Commercial 
Corp..  Hackensark.  New  Joaey.  and 
thereby  engage  inmaldng.  acquiring  or 
servidikg  loans  or  other  extrasions  of 
credit  for  the  company's  accoimt  or  for 
the  account  of  othOTs.  such  as  would  be 
made,  for  example,  by  onnmercial 
finance  or  factoring  companies, 
pursuant  to  $  225.25(bKl)  of  the  Board's 
Regulation  Y,  and  to  engage  in  the 
leasing  of  personal  property  to  the 
extent,  pursuant  to  §  225.25(b)(5)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 

60690: 

1.  The  Shorebank  Corporation, 
Chicago.  Illinois;  to  acquire  the  Austin 
Labor  Force  Intermediary,  Chicago, 
Illinois  (ALFI),  and  thereby  consolidate 
ALFI  widi  and  into  its  subsidiary. 
Neighborhood  Institute,  Chicago. 
Illinois,  and  thereby  engage  in 
commimity  development  activities, 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

Board  of  Govamon  of  the  Paderal  Rewrve 
System,  Decamber  5, 1995. 
JanaJfv  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc  95-30041  Filed  12-8-95;  8:45  am] 
MLUNO  coot  ana-at-r 


FEDERAL  TRADE  COMMISSION 

QranUng  of  Raquaat  for  Early 
Tanninatlon  of  llw  Watting  Period 
Under  tha  Pramaigar  Notification 
Rulaa 

Section  7A  of  the  Clayton  Act,  15 
U.S.C  §  18a.  as  added  by  Htle  n  of  the 
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Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
posons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 


premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  110695  and  111795 


Name  of  acquiring  person,  name  of  aoquiied  person,  name  of  acquired  entity 


Fofd  Motor  Company,  VoH(swagen  AQ.  Autolatina  America,  Inc „ 

Appalachian  Basin  Partners.  LP..  Equitable  Resources,  Inc..  Equititf)ie  Resources  Energy  Company  

Compaq  Computer  Corporation.  Walter  Thirion.  Thomas-Conrad  Corporation 

SarM)ga  Partners  III,  L.P.,  Fiaons  pic  (a  British  corporation).  J&W  Sdentificlncorporated I1."!!Z! 

Sears,  Roebuck  and  Co.,  Fay's  Incorporated.  Wheels  Discount  Auto  Supply.  Inc 

The  Manitowoc  Company.  Inc..  Trivest  Institutional  Fund.  Ud..  The  Shannon  Group  Inc 

QuBford  Mils,  Inc.,  Bruno  Hofmann,  Hofmann  Laces,  Ltd 

Century  Communications  Corp.,  American  Cable  TV  Investors  4,  LW..  American  Cable  TV  Investore  4.  lid"."!!! 

Unitog  Company.  Iwing  Lalcer.  Act-Tax  Corporation  

U.F.  Holdings.  Inc.,  The  Fuji  Bank.  Limited  (a  Japanese  company).  Rxture  HokJing  Company 

Cathofic  Healthcare  West,  Sierra  Nevada  Memoriai-Mlnats  Hospitals,  Inc.,  Siena  Nevada  MemoriaKMiners 
Hospitals.  Inc 

Wingate  Partners  II.  LP..  Leonard  Tunwge.  ITC  Hoklog  Company.  Inc  !.!!.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Harley-Davklson,  Inc.,  Eaglemark  Financial  Sen/ices.  Inc.  Eaglemark  Financial  Servtees.  Inc 

EMC  Corporation.  McDATA  Corporation,  McOATA  Corporation „ 

Diamond  MuWmedta  Systems,  Inc.,  Dennis  C.  Hayes,  Hayes  Microcomputer  Products,  Inc 

Dennis  C.  Hayes.  Diamond  Multimed«  Systems,  Inc.,  Diamond  Multimed»  Systems.  Inc  _, 

VTEL  Corporatton.  Peirce-Phelps.  Inc,  Peirce-Phelps,  Inc 

WorkJCom,  Inc.,  James  F.  Cornnn,  Touch  1  Communicatkxis,  Inc !!!!!!!!! 

Philip  Morris  Companies  Inc.,  Del  Monte  Foods  Company,  Del  Monte  Corporatton  „ „.. 

Collins  &  Aionan  Corporatton.  RonaW  T.  Larizza.  Larizza  Industries,  Inc 

TSB  Group  pte,  LtoyOs  Bank  pte.  Ltoyds  Bank  pfc .^. 

Ef*  HvWe  Tmst  OMI  Corp.,  OMI  Hudson  Transport  Inc 

Erik  HvkJe  Tmst  General  Electric  Company,  General  Electric  Capital  CorJDoratton  ._ 

Theodore  Ammon,  Brian  Mason,  Laser  Tech  Cotor.  Inc 

OrNda  HaaMh  Corp.,  Houston  Northwest  Medtoal  Center,  Inc..  Houston  Northwest  Medical  Center.  Inc  ....!.!!!!!!! 

US.  Office  Products  Company.  Carithers-Wallac8<k>urtenay,  Incorporated,  Carithers-Wallace-Courtanay,  In- 
corporated .~ ~ _ „ 

Heritage  Madia  Corporatton,  DIMAC  Corporatton.  DIMAC  Corporatton .„... „ !!!!!.!!!!!!!!!!!!!!!!!.!!!!!! 

Den  norska  stats  oljeselskap  as..  Aran  Energy  pic.  Aran  Energy  pto 

Pearson  pto  (a  British  Corporatton),  Allied  Commurtcattons.  Inc.,  AMed  Communicattons.  Inc 

Tribune  Company,  Gaytord  Entertainment  Company,  New  Gaykxd  Broadcasting  Conrpany,  LP 

American  General  Corporatton.  Independent  insurance  Group.  Inc.,  Independent  Insurance  Group,  Inc  

The  Cleveland  CInto  Foundatton.  Sisters  of  St  Joseph  of  the  Third  Order  of  St.  Francis,  Marymount  Health 
Care  Systems 

Bmce  and  Debra  Scott  RepubHc  Waste  Industries.  Inc..  RajsubUc  Waste  Industries.  Inc  

Robert  E.  and  Kathryn  Gracey  Cannon,  Buckeye  Cellutose  Corporatton.  Buckeye  CellukMe  Corporatton 

IMI  pte,  Tramoni  Corporatton.  Titanium  Metals  Corporatton 

Tramont  Corporation.  IMI  pte.  IMI  pte „_ „ „ „„ 

Royal  Piasttes  Group  Limited,  ftovo  Industries,  Inc.,  Novo  Industries,  Inc 

WWam  B.  Sansom,  Nash-Finch  Company.  Thomas  &  Howard  Company  of  Hickory,  Inc 

Citizens  UtUUes  Company.  American  Cable  TV  Investors  4.  Ltd..  American  Cable  TV  Investors  4.  Ltd 

Wells  Fargo  &  Company.  First  Interstate  Bancorp.  First  Interstate  Bancorp 

Atlantte  American  Corporatton,  Fuqua  Enterprises,  Inc.,  American  Southern  Insurance  Company  „ 

Newco,  Cable  TV  Fund  11-B,  Ltd,  Cable  TV  Fund  11-B.  Ltd 

RonaU  0.  Peralman,  James  E.  McCrink,  Seatt  Corporatton,  Jasan  Products.  Ltd  

Alberto<Julver  Company.  St  Ives  Laboratories,  inc..  St  Ives  Latwratories.  Inc  ..._ _ 

Lee  G.  Grown,  RepuWfc  Waste  Industries.  Inc.,  Republic  Waste  Industries.  Inc 

Boston  Ventures  Limited  Partnership  IVA.  Apdto  Investment  Fund,  LP.,  Nattonal  Law  Publishing  Company. 
Inc „ „ 

Boston  Ventures  Limltad  Partnership  IV,  Apollo  Investment  Fund.  L.P..  Nattonal  Law  Publishing  Company,  Inc 

AliiedSignal  Inc.,  Exxon  Corporatton.  Paxon  Polymer  Company  LP 

Exxon  Corporation.  AHiedSignal  Inc..  Paxon  Polymer  Company  LP 

Duke  SeatJridge  Limited.  Smith  Brothers  Farms,  Inc.,  Smith  Tractor  &  Equipment  Co.  and  Olympte  Tracks  and 

General  Motors  Corporation.  STM  Holding  Corporation,  STM  Mortgage  Company  

Mr.  Jason  Barzilay,  Creative  Technotogy,  Ltd.,  Creative  Technotogy.  Ltd 

Creative  Technology,  Ltd.,  Reveal  Computer  Products,  Inc.,  Reveal  Computer  Products,  Inc 

The  Robert  Rosenkranz  Tmst.  SIG  HokJings,  Inc.,  BIG  Holdings,  Inc „. 

Devon  Energy  Corporatton,  Unton  Oil  Company  of  California,  Union  Oil  Company  of  California  „ 

Robert  B.  McKeon.  Bliss  4  Laughlin  Industries  Inc.,  Bliss  &  Laughlln  Industries  Inc  

United  States  Surgteal  Corporatton.  E-Z-EM.  Inc..  Surgical  Dynamics  Inc „ 


PMNNo. 


98^)165 
9&-0187 
9&-0192 
96-0198 
96-0209 
96-0204 
96-0084 
96-0168 
96-0179 
96-0185 

,96-0087 
96-0258 
96-0272 
96-0201 
96-0207 
96-0208 
96-0213 
96-0218 
96-0222 
96-0225 
96-0228 
96-0231 
96-0232 
96-0234 
96-0239 

96-0243 
96-0251 
96-0254 
96-0267 
96-0191 
96-0256 

96-0263 
96-0273 
96-0283 
96-0214 
96-0215 
96-0223 
96-0151 
96-0169 
96-0183 
96-0253 
96-0257 
96-0260 
96-0269 
96-0270 

96-0274 
96-0275 
96-0276 
96-0277 
96-0278 
96-0279 
96-0284 
96-0285 
96-0286 
96-0293 
96-0297 
96-0300 


Date  termi- 
nated 


11/07/95 
11/07/95 
11A)7/95 
11/07/95 
11/07/95 
11/08/95 
11A)9/B5 
11/09/95 
11/09/95 
11/09/95 

11/12/95 
11/13/95 
11/13/95 
11/14/95 
11/14/95 
11/14/95 
11/14/95 
11/14/95 
11/14/95 
11/14/95 
11/14/95 
11/14/95 
11/14/95 
11/14/95 
11/14/95 

11/14/96 
11/14/95 
11/14/95 
11/14/95 
11/15/95 
11/15«5 

11/15/95 
11/15/95 
11/15/95 
11/16«5 
11/16/95 
11/16/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 

11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
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TFVMSACnONS 


Granted  Early  Termination  Between:  110695  and  111796— Continued 


Nan^  of  acquiring  pereon,  nvm  o«  aocMiBd  parson,  nwne  o«  acquired  entity 


COK  Enlarpiiaea.  Inc..  ^tamas  M.  Moran.  Greater  Auction  Group.  Inc — 

Trtzec  Coiportfon  Ud  (a  Cwiadan  ooiporalion),  Trizec  Corporation  lid.,  HSQ^Horton  Associates 

MHlaon  DeMtxvn  adW  Partners.  LP..  Madtoon  OeartMm  Capital  Partners,  LP.,  Buckeye  Rorida,  LP  ...„. 
Madson  Deartxim  C^^  Pwtners.  LP..  The  Proctor  &  Qambie  Compeny,  Buckeye  FtarUa.  Limited  Partner 

Mr.  Kevin  H.^aioi.fieJ^  inc.  Seiigale  fechriitogy,  Inc 

CoK  Erasiprises.  Inc..  peiwis  E.  Heckar,  The  Qrealar  Auctton  Group,  mc • 


PMNNo. 


96-0301 
9fr-0306 
96-0311 

96-0312 
96-0313 
96-0326 


Daletemii- 


11/17/95 
11/17/95 
11/17/95 

11/17/95 
11/17/95 
11/17/96 


rem  FURTHER  mrORWATION  OONTACr. 

Sandra  M.  Peay  or  ttmee  A.  Hortoa. 
Ctmtact  Repreasnt^ives.  Federal  Trade 
Conunissiosi.  Premfiger  Notification 
Office.  Bureau  ol  Competition.  Room 
303}  Washington.  OC  20580.  (202)  326- 
3100. 

By  Dinctk»  of  ths  Conunitsicm. 
DwaUS-Oaik.       | 
Sscratoiy.  ' 

(FR  Doc.  95-30083  Fled  12-8-95;  8:45  am] 
■Luaa  0001  siw-et-ia 

i  == 

DEPARTMENT  OFiHEALTH  AND 
HUMAN  SERVICE$ 

CMilHrs  for  DiRM^  Control  and 
f  ConnnlttRR  ( 


ion  Public 
HaaWh  SfvteR  AcHwMIrr  and  llaaaRrch 
toftnaf«y(POE)8llaR: 
I  EnMnoRflnQ  La 
I  SullooRunltlaR  Rnd 

I  Mill  M  ■!  r^t^Bi  ■■■•jwtfi  r 

iRQonRi  BngRMonng  i 
WOitor  EpMamlolbgle  Sbidy  Public 

MaadngR:  Data  Chang* 

Federal  Register  Citation  of  Previous 
Announcement:  60  FR  5862&— dated 
November  28. 199$. 


r:  Notice  i|  given  that  the 
meeting  date  for  tUe  Idaho  National 
Engineering  Laboratory  Worker 
E{ridemiologic  Stu|dy  Public  Meeting 
(INEL).  of  the  Cenlen  fat  Disease 
Control  and  Prevention  (CDC)  has 
dianged.  The  meeting  time,  place, 
status,  purpose,  and  mattns  to  be 
discussed  announced  in  the  original 
notice  remain  undianged. 

OnUMAL  DATE:  Deconber  13, 1995. 

NEW  DATE:  DecemW  12, 1995.     . 

CONTACT  PERSONS  FOR  MORE 
MFORMATION:  Arthmr ).  Robinson.  Jr..  or 
Nadine  Dickersoui  Radiation  Studies 
Branch.  Division  0f  Environmental 
Hazards  and  Health  Effects.  NCEH.  CDC, 
4770  Buford  H^tvay,  NE..  (F-35). 
Atlanta.  Georgia  30341-3724.  telephone 
770/488-7040.  F^  X  770/488-7044. 


Dsted:  December  6. 1995. 
NaKy  C  Hksdif 

Actiag  Dinetor,  Management  AaatysU  and 
Services  Office  Centenfm  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc  95-30168  Filed  12-7-95;  11:22  am] 
■USMI  0008  41«S-t8-lt 

HMHh  Cara  nnandng  Administration 

(QWMM1-N] 

Now  and  Psnding  DwnonsUalion 
Pro)aet  Proposals  Submitlsd  Pursuant 
to  Sactlon  1 115(a)  of  ttia  Social 
Sacurtty  Act  August  and  SsfMsmbar 
IMS 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
/tcnON;  Notice. ' 

SUMMARY:  This  notice  lists  new 
proposals  foe  Medicaid  demoostratian 
projects  si^mitted  to  the  Department  of 
Health  and  Human  Services  during  the 
months  of  August  and  September  1995 
under  the  authority  of  section  1115  of 
the  Social  Security  Act.  This  notice  also 
lists  proposals  that  were  approved, 
disapproved,  pending,  or  withdrawn 
during  this  time  period.  (This  notice  can 
be  accessed  on  the  Internet  at  HTTP:// 
WWW.SSA.GOV/HCFA/ 
HCFAHP2.HTML.) 
COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all . 
onnments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
DemonstraticHis,  Health  Care  Financing 
Administration.  Mail  Stop  C3-11-07. 
7500  Security  Boiilevard,  Baltimore.  MD 
21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson.  (410)  786-3996. 


SUPPI^MENTARY  INFORMATION: 
I.  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  lm>ad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary  . 
authority,  the  Secretary  has  developed  a 
nimiber  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994.  we  pidiUshed  a  notice  in  the 
Federal  Regtoter  (59  FR  49249)  that 
specified  (1)  The  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authmity  in  secticm  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  taavolving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  prc^xwals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  diiring 
the  month  that  sxich  grant  or  bid  is 
awarded,  so  as  to  prevent  interference 
with  the  awards  process. 

n.  Listing  of  New,  Pending,  ^proved, 
and  Withdrawn  Proposals  fin-  the 
Months  of  August  and  September  1095 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

No  new  proposals  were  received 
during  the  month  of  Aiwust 

The  following  comprehensive  health 
reform  proposals  were  received  during 
the  month  of  September. 
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Danonstration  Title/State:  The 
Georgia  Behavioral  Healttx  Plan~ 
Georgia. 

Description:  Georgia  proposes  to 
provide  behavioral  health  services 
under  a  managed  care  system  through 
the  section  1115  demonstration.  The 
plan  would  be  implemented  by  regional 
boards  that  would  contract  with  third 
party  administrators  to  develop  a 
network  of  behavioral  health  providers. 
The  currently  eligible  Medicaid 
population  would  be  enrolled  in  the 
program  and  would  have  access  to  a  full 
range  of  behavioral  health  services. 
Once  the  program  realizes  savings,  the 
State  proposes  to  expand  coverage  to 
individuals  who  be<x)me  newly  eligible. 

Date  Received:  September  1. 1995. 

State  Contact:  Margaret  Taylor, 
Coordinator  for  Strategic  Planning, 
Department  of  Medical  Assistance,  1 
Peachtree  Street  NW.,  Suite  27-100, 
Atlanta.  GA  30303-3159,  (404)  657- 
2012. 

Federal  Project  Officer  Nancy 
Goetschius,  Health  Care  Financing 
Administration  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-18-26. 
7500  Security  Boulevard.  Baltimore. 
Maryland  21244-1850. 

Demonstration  Title/State:  State  of 
Texas  Access  Reform  (STAR) — ^Texas. 

Description:  Texas  is  proposing  a 
section  1115  demonstration  that  will 
restructure  the  Medicaid  program  using 
competitive  managed  care  principles.  A 
focal  point  of  the  proposal  is  to  utilize 
local  governmental  entities  (referred  to 
as  Intergovernmental  Initiatives  (IGIs)) 
and  to  make  the  ICl  responsible  for 
designing  and  administering  a  managed 
care  system  in  its  region.  Approximately 
876.636  new  beneficiaries  would  be 
served  during  the  5-year  demonstration 
in  addition  to  the  current  Medicaid 
population.  Texas  proposes  to 
implement  the  program  in  June  1996. 

Date  Received:  Septembw  6, 1995. 

State  Contract:  Cathy  Rossberg,  State 
Medicaid  Office,  P.O.  Box  13247, 
Austin,  TX  78711,  (512)  502-3224. 

Federal  Project  Officer:  Alisa  Adamo, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

2.  Pmding  Proposals 

Demonstration  Title/State:  Better 
Access  for  You  (BAY)  Health  Plan 
Demonstration— Alabama. 

Description:  Alabama  proposes  to 
create  a  mandatory  managea  care 
delivery  system  in  Mobile  County  for 
non-institutionalized  Medicaid 
beneficiaries  and  an  expansion 
population  of  low-income  women  and 
children.  The  netwwk.  called  the  Bay 


Health  Networic.  would  be  administered 
by  the  PrimeHealth  Organization,  which 
is  owned  by  the  University  of  South 
Alabama  Foimdation.  Hie  State  also 
proposes  to  expand  family  planning 
benefits  for  pregnant  women  whose 
income  is  less  than  133  percent  of  the 
Federal  poverty  level. 
Date  Received:  July  10, 1995. 
State  Contact:  Vicki  Huff,  Director, 
Managed  Care  Division,  Alabama 
Medicaid  Agency,  PO.  Box  5624, 
Montgomery,  AL  36103-5624,  (334) 
242-5011. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  Of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Seciuity  Botilevard,  Baltimore.  MD 
21244-1850. 

Demonstration  Title/State:  Arizona 
Health  Care  Cost  Containment  System 
(AHCCCS)— Arizona. 

Description:  Arizona  proposes  to 
expand  eligibility  under  its  current 
section  1115  AHCCCS  program  to 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level. 
Date  Received:  March  17, 1995. 
State  Contact:  Mabel  Chen,  M.D., 
Director,  Arizona  Health  Care  Cost 
Containment  System,  801  East  Jefferson, 
Phoenix,  AZ  85034,  (602)  271-4422. 

Federal  Project  Officer:  Joan  Peteraon, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore.  MD  21244-1850. 
Demonstration  Title/State:  MediPlan 
Plus— Illinois. 

Description:  Illinois  seeks  to  develop 
a  managed  care  delivery  system  using  a 
series  of  networks,  either  local  or 
statewide,  to  tailor  its  Medicaid  delivery 
system  to  the  needs  of  local  urban 
neighborhoods  or  large  rural  areas. 
Date  Received:  September  15, 1994. 
State  Contact:  Tom  Toberman, 
Manager,  Federal/State  Monitoring,  201 
South  Grand  Avenue  East,  Springfield, 
IL  62763,  (217)  782-2570. 

Federal  Project  Officer:  Gina  demons, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State: 
Community  Care  of  Kansas — Kansas. 

Description:  Kansas  proposes  to 
implement  a  "managed  cooperation 
demonstration  project"  in  four 
predominantly  rural  counties,  and  to 
assess  the  success  of  a  non-competitive 
managed  care  model  in  nual  areas.  The 
demonstration  would  enroll  persons 
currently  eligible  in  the  Aid  to  Families 
with  Dependent  Children  (AFDC)  and 
AFDC-related  eligibility  categories,  and 
expand  Medicaid  eligibility  to  children 


ages  5  and  imder  with  family  incomes 
up  to  200  percent  of  the  Federal  poverty 
level. 
Date  Received:  March  23, 1995. 
State  Contact:  Karl  Hockenbarger 
Kansas  Department  of  Social  and 
Rehabilitation  Services,  915  Southwest 
Harrison  Street,  Topeka,  KS  66612, 
(913)  296-4719. 

Federal  Project  Officer:  Jane  Forman. 
Health  Care  Financing  Administraticm. 
Office  of  Research  and  Demonstrations. 
Mail  Stop  C3-21-04,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 
Demonstration  Title/State:  Kentud^ 
Health  Care  Partnership — Kentucky. 
Description:  Kentucky  proposes  to 
enroll  all  non-institutional  AFDC. 
AFDC-related,  and  aged,  blind,  and 
disabled  Medicaid-eUgible  individuals 
in  regional  managed  care  networks 
operated  by  a  sole-source  contractor. 
The  proposed  start  date  of  the 
demonstration  is  December  1, 1995. 
Date  Received:  June  19, 1995. 
State  Contact:  Larry  A.  McCarthy, 
Director,  Program  Development  and 
Budget,  Department  of  Medicaid 
Services,  275  East  Main  Street, 
Frankfort.  KY  40621.  (406)  444-4540. 

Federal  Project  Officer  Maria 
Boulmetis.  Health  Care  Financing 
Administration.  Office  of  Researdi  and 
Demonstrations.  Mail  Stop  C3-18-26, 
7500  Sectirity  Boulevard.  Baltimore,  MD 
21244-1850, 

Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana. 

Description:  l/iiii«ian«  proposes  to 
implement  a  fiilly  capitated  statewide 
managed  care  program.  A  basic  benefit 
package  and  a  behavioral  health  and 
pharmacy  wrap-around  would  be 
administered  through  the  managed  care 
plans.  The  State  intends  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  250  percent  of  the 
Federal  poverty  leveU  those  with 
incomes  above  133  percent  of  the 
Federal  poverty  level  would  pay  all  or 
a  portion  of  premiums. 
Date  Received:  January  3,  1995. 
State  Contact  Carolyn  Maggie, 
Executive  Director,  Bureau  of  Research 
and  Development,  Louisiana 
Department  of  Health  and  Hospitals, 
P.O.  Box  2870,  Baton  Rouge.  LA  70821- 
2871,  (504)  342-2964. 

Federal  Project  Officer:  Gina  Clemens, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850, 
Demonstration  Title/State:  Missouri. 
Description:  K4issouri  proposes  to 
require  Medicaid  beneficiaries  to  enroll 
in  managed  care  delivery  systems,  and 
extend  Medicaid  eligibility  to  persons 
with  incomes  below  200  percent  of  the 


/ 
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4.  Approved  Grant  Proposals  (Award  of 
Waivers  Pending) 

No  grant  proposals  were  awarded 
during  the  months,  q(  August  and 
Septembar.         .'*^  . 

5.  Approved  Proposals 

No  proposals  were  approved  dming 
the  months  of  August  and  September. 

6.  Disapproved  Proposak 

No  comprehensive  health  refonn 
proposals  have  been  disapproved  since 
January  1. 1993. 

7.  Withdrawn  Proposals 

No  comprehensive  health  reform 
proposals  were  withdrawn  during  the 
months  of  August  and  September. 
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Federal  poverty  level.  As  pert  of  the 
pro-am.  Milsouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  n(m-instituti^Bali»d  persons  with 
pennaBMit  disabimies  on  a  voluntary 
basis. 

Date  Beeetved:  |fne  30. 1994. 

State  Contact:  Deona  Checkett. 
Director.  Division  ef  Medical  Services. 
KfiMoarlDepaitnMiQt  of  Social  Services, 
P.O.  Box  6500.  JefibraeD  Qty,  MO 
65103-6500.  (314)!751-«922. 

Federal  Profect0fficerfimcy 
Geetschius.  HealOjCaie  Financing 
AtkniaistnticHi.  O^oe  of  Research  and 
Dnnonstntioiis.  Mail  Sti^  C3-lfr-26, 
7500  Security  Boulevard.  Baltimore,  MD 
21244-1650.  [ 

DemonstratlMi  ptIe/Staie:  The 
(kanite  State  Partitership  for  Access  and 
AfitndabiUty  in  H4aldi  Care— New 
Hampahire.  ' 

Deecriptioh:  Ne4r  Hampshire  proposes 
to  extend  Medicail  eligibility  to  adults 
with  incomes  beloir  the  AFDC  cash 
ttandod  and  to  a^te  a  puUic 
insursaoeproduct!  tta  low-income 
wodcers.  llw  SUte  also  seeks  to 
implement  a  numWr  of  pilot  initiatives 
to^lp  redesign  i^  healm  can  delivery 

systsoQ*  ' 

iXite  Receftvd.'llmie  14, 1994. 
*  -  Stale  Contort:  BlutyBodell,  New 
Hampshire  Departnent  of  Health  and 
Human  Services,  Office  of  the 
Conunissioner,  6  Hazen  Drive.  Concwd, 
NH  03301-6505.  te03)  271-4332. 

Fedaal  PK^ectuffieer  Maria 
Boufanetis.  Healtbj  Care  Finandng 
Administration.  OfBce  of  Research  and 
Deaooostratians,  Mail  Stop  C3-18-26. 
7500  Security  Boulevard.  BaMmore,  MD 
21244-1850. 

Demonstration  Tith/State:Tbe 
Partnership  Plan^>^ew  Yoric. 

Description:  New  Ymk  proposes  to 
move  most  of  the  icurrently  eUgible 
Medicaid  populatton  wad  Home  Rshef 
(General  Assistants)  populations  bom  a 
primarily  fae-for-lervioe  system  to  a 
managed  care  environment.  The  State 
also  proposes  to  ertri>li^  special  needs 
plans  to  serve  individuals  with  HIV/ 
AIDS  and  certain 'children  with  mental 
illnesses.  The  |m|posed  enrollment  date 
for  Home  Relief  ^d  AFDC  recipients  is 
November  1. 1995,  followed  by  a  1-year 
enrollment  period  for  the  supplemental 
security  income  OSSI)  population 
bemnning  January  1, 1997. 

Ibate  Received -ih^ich  17, 1995. 

State  Contact:  Kidiard  T.  Cody, 
Deputy  Commissioner,  Division  of 
Heahh  and  Long  Term  Care,  40  North 
Pearl  Street,  Albany,  NY  12243.  (518) 
474—0132. 

Federal  Project  Officer  Debbie  Van 
Hoven,  Health  Ctte  Financing 
Administration,  Office  of  Research  and 


Demonstrations,  Mail  Stop  C3-18^26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

i^/nonstration  Title/State: 
SooneiCare— OklahcHua. 

Description:  Oklahoma  proposes  to 
implement  a  5-year  statewide  managed 
care  demonstration  using  both  fully  and 
partially  capitated  delivery  systems.  The 
empha^  (^  the  program  is  to  address 
access  problems  in  rur^  areas  by 
mcouraging  the  devek^ment  of  rural- 
based  managed  care  initiatives.  The 
State  will  employ  traditional  fully 
capitated  managed  care  delivery  models 
for  urban  areas  and  will  introduce  a 
series  of  partial  capitation  models  in  the 
rural  areas  of  the  State.  All  currently 
eUgible.  non-institutionalized  Medicaid 
beneficiaries  will  be  enrolled  during  the 
first  2  yean  of  the  project 

Date  Received:  January  6. 1995. 

State  Contact:  Dr.  Garth  Splinter. 
Oklahoma  Health  Care  Authority. 
Lincoln  Plaza.  4545  North  Lincoln 
Blvd..  Suite  124.  OkIah(mia  Qty.  OK 
73105.  (405)  630-3439. 
^  Federal  Fn^act  Officer  VlsMnB  I 
Fingold.  Heelth  Care  Financing 
Administration,  Office  of  Research  and 
Denumstrations,  Mail  Stop  C3-18-26. 
7500  Security  Boulevard.  Baltimore.  MD 
21244-1850. 

iJeoionstration  Tit/e/Stofe.- Section 
1115  Demonstration  Waiver  for 
Medicaid  Expansion— Utah. 

Description:  Utah  proposes  to  expand 
eliga>ility  for  Medicaid  to  all 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level 
(subject  to.limited  cost  sharing)  and  to 
enroll  all  Medicaid  beneficiaries  in 
managed  care  plans.  The  State  also 
proposes  to  streamline  eligibility  and 
administrative  processes  and  to  develop 
a  subsidized  small  employer  health 
insurance  plan. 

Date  Received:  July  5, 1995. 

State  Contact  Michael  Deily,  Acting 
Division  Director,  Utah  Department  of 
Health,  Division  of  Health  Care 
Financing,  288  North  1460  West,  P.O. 
Box  142901,  Salt  Lake  Qty,  UT  84114- 
2901,  (801)  538-6406. 

Fedeni7  Project  Officer:  David  Walsh, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

3.  Approved  Conceptual  Proposals 
(Awards  of  Waivers  Pending) 

No  conceptual  proposals  were 
approved  during  the  months  of  August 
and  September.        -j  ' '  -  •  -•- 


B.  Other  Section  1115  Dentonstration 
Proposals 

1.  New  Proposals 

No  new  proposals  were  received 
during  the  mooth  of  August. 

The  following  proposal  was  received 
during  the  month  of  September 

DenHjnstration/Tttle:  Integrated  Care 
and  Finandng  Project  Demonstration- 
Colorado. 

Description:  Colorado  proposes  to 
conduct  an  Integrated  Cue  and 
Financing  Pn^ect  demonstratiaD. 
SpecificaUy.  the  Colorado  Department 
of  Health  Care  Policy  and  Finandng 
proposes  to  add  institutional  and 
community-baaed  long-term  care 
services  to  a  health  maintenance 
(Hgsnization  (HMO)  and  make  the  HMO 
resp<msible  for  providing 
comprehensive  medical  and  supportive 
services  through  one  capitated  rate.  The 
project  would  include  all  Medicaid 
eligibility  groups,  including  individuals 
with  dual  eUgibility. 

Date  Received:  September  28, 1995. 

State  Contact:  Dann  Milne,  Office  of 
Long-Term  Care  System  Development, 
State  of  Colorado  Department  of  Health 
Care  Policy  and  Financing.  1575 
Sherman  Street.  Denver.  CO  80203- 
1714,  (303)  866-5912. 

Federa/ Contort:  Melissa  McNiff. 
Health  Care  Finandng  Administration. 
Office  of  Research  and  Demonstrations. 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore.  MD  21244-1850. 

2.  Pending  Proposals.  v. , 

Demonstration  Title/State: 
Alternatives  in  Medicaid  Home  Care 
Demonstration — Colorado. 

Description :  Colorado  proposes  to 
conduct  a  pilot  project  that  eliminates 
the  restriction  on  provision  of  Medicaid 
home  health  services  in  locations  other 
than  the  beneficiary's  place  of 
residence.  The  proposal  would  also 


permit  nursing  aides  to  perform 
fimcticms  that  historically  have  been 
provided  only  by  skilled  nursing  staff. 
Medicaid  beneficiaries  partidpating  in 
the  project  will  be  adults  (induding 
both  frail  eldwly  clients  and  younger 
clients  %vith  disabilities)  who  can  live 
independently  and  self-dired  their  own 
care.  The  projed  would  provide  for 
delegaticm  of  medfic  functions  from 
nurses  to  certined  nurses  aides,  pay 
nurses  for  stuMtt  supovision  and 
monitoring  visits,  and  allow  higher 
payments  to  aides  performing  delegated 
nursing  tasks.  Currently,  home  health 
agency  nursing  and  nurse  aide  services 
are  paid  on  a  per  visit  basis.  Each  visit 
is  approximately  2-4  hoius  in  duration, 
and  redpients  must  require  skilled, 
hands-on  care. 

Date  Received:  ]\me  3. 1995. 

State  Contact:  £)ann  Milne,  Diredor, 
Department  of  Health  Care  Policy  and 
Finandng.  1575  Sherman  Street. 
Denver,  CO  80203-1714,  (303)  866- 
5912. 

Federal  Project  Officer:  Phyllis  Nagy, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-21-06,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Dein<mstration  Title/State:  Georgia's 
Children's  Benefit  Plan—Georgia. 

Description:  Georgia  submitted  a 
section  1115  proposal  entitled  "Georgia 
Children's  Benefit  Plan"  to  provide 
preventive  and  primary  care  services  to 
children  aged  1  throu^  5  living  in 
fomilies  with  incomes  between  133 
percent  and  185  percent  of  the  Federal 
poverty  level.  The  duration  of  the 
projed  is  5  yeara  with  proposed  projed 
dates  of  July  1. 1995  to  June  30,  2000. 

Date  Received:  December  12, 1994. 

State  Contact:  Jacquelyn  Foster-Rice, 
Georgia  Department  of  Medical 
Assistance,  2  Peachtree  Street 
Northwest,  Atlanta,  GA  30303-3159. 
(404)  651-^785. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administratiaa.  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  High  Cost 
User  Initiative — Maryland. 

Description:  Maryland  proposes  to 
implement  an  integrated  case  . 
management  system  for  high-cost,  high- 
risk  Medicaid  benefidaries. 

Date  Received:  July  8. 1994. 

Stote  Contort:  John  Folkemer, 
Maryland  Department  of  Health  and 
Mental  Hygiene,  Office  of  Medical 
Assistance  PoUcy,  201  West  Preston 
Street,  Baltimore,  MD  21201,  (410)  225- 
5206. 


Federal  Project  Officer:  William  Clark, 
Health  Care  Finandng  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-21-06.  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Family 
Planning  Services  Section  1115  Waiver 
Request — Michigan. 

Description:  Michigan  seeks  to  extend 
Medicaid  eligibility  for  frtmily  planning 
services  to  all  women  of  childbearing 
age  with  incomes  at  at  below  185 
percent  of  the  Federal  poverty  level,  and 
to  provide  an  additional  benefit  package 
consisting  of  home  visits,  outreach 
services  to  identify  eUgibility,  and 
reinforced  support  for  utilization  of 
services.  The  duration  of  the  projed  is 
5  years. 

Date  Received:  March  27, 1995. 

Sfote  Contact:  Gerald  Miller,  Diredor, 
Department  of  Social  Services,  235 
South  Grand  Avenue,  Lansing,  MI 
48909,  (517)  335-5117. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Finandng 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07. 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1650. 

Demonstration  Title/State:  Montana 
Mental  Health  Access  Plan — ^Montana. 

Description:  Montana  proposes  to 
provide  all  mental  health  services  for 
currant  Medicaid-eligible  individuals 
through  managed  care  and  to  expand 
Medicaid  eligibility  to  persons  vAih 
incomes  up  to  200  percent  of  the 
Federal  poverty  level.  Newly  eligible 
individuals  would  receive  only  mental 
health  benefits,  and  would  not  be 
eligible  for  other  health  services  under 
the  demonstration.  A  single  statewide 
contrador  would  provide  the  mental 
health  services  and  also  determine 
eligibility,  perform  inspections,  and 
handle  credentialing. 

Date  Received:  June  16, 1995. 

State  Contact:  Nancy  Ellery,  State 
Medicaid  Diredor,  Department  of  Social 
and  Rehabilitation  Services,  P.O.  Box 
4210,  111  North  Sanders,  Helena,  MT 
59604-4210,  (406)  444-4540. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  Mall  Stop  C3-1&-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  to  all  women  of 
childbearing  age  with  Incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level. 

Date  Received:  November  1, 1994. 


State  Contact  Bruce  Weydemeyer, 
Diredor,  Divlslpn  of  Medical 
Assistance,  P.O.  Box  2348,  Santa  Fe. 
NM  87504-2348,  (505)  827-3106. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mall  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State: 
CHOICES—dtizenship,  Health, 
Opportunities,  Interdependence, 
Choices  and  Supports — Rhode  Island. 

Description:  Rhode  Island  proposes  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabilities  under  one 
program  using  managed  care/managed 
competition. 

Date  Received:  April  5, 1994. 

State  Contact:  Susan  Babln, 
Department  of  Mental  Health, 
Retardation,  and  Hospitals,  Division  of 
Developmental  Disabilities,  600  New 
London  Avenue,  Cranston,  RI  02920, 
(401) 464-3234. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mall  Stop  C3-21-06, 
7500  Security  Boulevard,  Baltimore,  Mb 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Services  Eligibility 
Requirements  Waiver — South  Carolina. 

Description:  South  Carolina  proposes 
to  extend  Medicaid  coverage  for  family 
planning  services  for  22  additional 
months  to  postpartiun  women  with 
monthly  incomes  under  185  percent  of 
the  Federal  poverty  level.  The  objectives 
of  the  demonstration  are  to  increase  the 
nimiber  of  reproductive  age  women 
receiving  either  Title  XIX  or  Title  X 
funded  family  planning  services 
following  the  completion  of  a 
pregnancy.  Increase  the  period  between 
pregnancies  among  mothers  eligible  for 
maternity  services  under  the  expanded 
eligibility  provisions  of  Medicaid,  and 
estimate  the  overall  savings  in  Medicaid 
spending  attributable  to  providing 
family  planning  services  to  women  for 
2  years  postpartimi.  The  duration  of  the 
proposed  project  would  be  5  years. 

Date  Received:  May  4. 1995. 

State  Contact:  Eugene  A.  Laurent, 
Executive  Diredor,  State  Health  and 
Human  Services  Finance  Commission, 
P.O.  Box  8206,  Columbia,  SC  29202- 
8206,  (803)  253-6100. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mall  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Wisconsin. 
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Description:  Wisdonnn  proposes  to 
limit  the  amount  ofiexempt  hmds  that 
maybe  set  aside  as  burial  and  related 
expenses  for  SSI-related  Medicaid 
beneficiaries.  i 

Date  Recmved:  fAich  9. 1994. 

Stale  Omtact:  )e^  Shell.  Division  of 
Economic  Support.iWiaconsin 
ilepaitmait  of  Health  and  Social 
Services.  1  West  Wilson  Street.  RocMn 
650.  P.O.  Box  78501  Madison,  WI 53707, 
(608)  26ft-0613.     J  ,^ 

Federal  Project  Officer:  J.  Donald 
Sherwood.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demcmstrations.  MMl  Stc^  C3-16-26. 
7500  Security  Boukvard.  Baltimore,  MD 
21244-1850. 


3.  Approved  Conceptual  Proposals 
(Award  of  Waivers3>ending) 

No  conceptual  proposals  were 
awarded  during  thi  months  of  August 
and  September. 

4.  Approved  Propqials 

No  pnmosals  w«e  approved  d\uing 
the  monms  of  Augi»t  and  September. 

5.  Disapproved  Pnlposals 

No  proposals  w«e  disapproved 
(inxiiig  the  monthaiof  August  and 
September.  I 

6.  Withdrawn  Profosals 

No  pnnMMals  were  withdrawn  dxiring 
the  moDtns  of  Au^ist  and  September. 

IV.  laqoeste  for  dipiaa  ef  a  Propoeal 

Requests  fior  conies  of  a  medfic 
Medicaid  prc^KMal  should  be  made  to 
the  State  contact  Usted  for  the  specific 
proposaL  if  furths^  help  or  information 
is  needed,  imiuiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Pedanl  I^omntk:  AMtotaooa 
Pngnm,  Ho.  «3.77g(  Heaith  Financing 
Hawaii  h.  I>wiiiiiiili|l>ani  and  BxperimenU) 

Drtad:  November  BO.  1995. 
■nwaCVIiiirlr,   I 
Adminiflntot.  HeaUi  Can  Financing 
AdodniMttation. 

(FR  Doc  96-SOOee  fllMl  12-6-9S;  8:45  un] 
I  oon  4ia»<«i-f 
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IMloMl  hwllhil^  Of  HMNh 

t 
NtlloMl  hn«luti«f  ANwgy  and 
MeoioiM  DtoMitK  UetiMlng 
OpportunMy  Mmor  Opportunity  fbr  a 


1  Agreamant  (CfUOA)  for 
tfw  Dawalopmant  of  Mkiania  A  PB2 
iTacmMNOBIf 


AOmcr:  National|  Institutes  of  Health, 
Public  Health  Setvice,  DHHS. 
ACTION:  Notice. 


summary:  The  National  Institutes  of 
Health  is  seeking  licensees  and/or 
CRADA  CoUaborators  for  the  joint 
research,  development,  evaluation,  and 
commercialization  of  its  influenza  A 
polymerase  besic  2  (PB2)  patent 
pMtfoUo.  The  inventions  claimed  in 
U.S.  Patent  Application  Swial  No.  08/ 
123,933  ("Method  for  Gmerating 
Influenza  A  Viruses  Bearing  Attenuating 
Mutations  in  Internal  Protein  Genes." 
filed  September  20. 1993).  and  its 
related  patent  applications,  are  available 
for  either  co-exclusive  or  non-exclusive 
licensing  (in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404)  and/or  further 
development  under  one  or  more 
CRADAs  for  imp<Htant  clinical  and 
research  applications  described  below 
in  the  Supplementary  Infonnation 
section. 

DATES:  License  applications  miist  be 
received  on  or  before  March  11. 1996. 
CRADA  proposals  should  be  received 
on  or  before  April  11. 1996  for  priority 
considerxrtion.  However.  CRADA 
proposals  submitted  thereafter  will  be 
considered  until  a  suitable  CRADA 
Collaborator  is  selected. 
AODRCSSES:  CRADA  proposals  and 
questions  alxnit  this  opportimity  should 
be  addressed  to:  Claire  T.  Driscoll. 
Technology  TransCBr  Manager,  National 
Institute  of  Allergy  and  Infectious 
Diseases.  National  Institutes  of  Health, 
Building  31.  Room  3B62,  9000  Rockville 
Pike.  Betbesda.  MD  20892;  Telej^one: 
301/496-2644;  Fax:  301/402-7123;  E- 
mail:  cd68y^iih.gov. 

Licensing  proposals  and  questions 
about  this  opportunity  should  be 
addressed  to:  Cindy  K.  Puchs.  J.D., 
Technology  Lioenring  Specialist.  Office 
of  'I\Bchnology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325.  Rockville.  MD 
20852-3804;  Telephone:  301/496-7735 
ext  232:  Fax:  301/402-0220;  E-mail: 
Cindv_Fuch8Snih.gov. 

Information  on  the  patent 
applications  and  pert^nt  information 
not  yet  publicly  (Usclosed  can  be 
obtidned  under  a  Confidential 
Disclosure  Agreement.  Respondees 
interested  in  licensing  the  inventicm(s) 
will  be  required  to  si^mit  an 
Application  for  License  to  Public  Health 
Service  Inventions.  Respondees 
intwested  in  submitting  a  CRADA 
proposal  should  be  aware  that  it  may  be 
necessary  to  secure  a  license  to  the 
above  patent  rights  in  order  to 
commercialize  products  arising  from  a 
CRADA  agreement 
SUPFLBIENTAnT  aifomiATiON:  This 
invention  involves  the  use  of  modem 
molecular  virologic  techniques  to 
_    introduce  temperature  sensitive  (ts) 


attentuating  mutatiims  into  • 
complementary  DNA  (cDNA^copy  of 
the  influenza  A  polymerase  basic  2 
(PB2)  protein  gene  and  to  recover 
viruses  bearing  the  mutant  PB2  gene. 
Viral  RNA  (vRNA)  transcribed  in  vitro 
from  the  PB2  TMh  is  transfected  into 
avian  kidney  cells  in  the  presence  of  an 
influenza  A  helper  virus.  The  PB2  gnoe 
of  the  helper  virus,  which  restricts  its 
replication  in  mammalian  cells,  is 
substituted  by  the  transfected  mutant 
PB2  gene,  which  is  known  to  function 
efficiently  in  ipammwlinTi  cells.  Using 
this  system  it  has  been  possible  to 
intr(>duce  three  attenuating  temperature 
sensitive  mutations  into  the  PB2  gene 
and  to  recover  an  infectious  virus 
bearing  this  triple  mutant  gene.  The ' 
virus  bearing  this  mutant  gene  was 
highly  attenuated  in  animals,  was  stable 
genetically  even  after  prolonged 
replication  in  inmnmosuppressed 
rodents,  and  induced  resistance  to 
challeMe  wiUi  wild  tjrpe  influenza  A 
virusTlnis  gene  can  now  be  transferred 
from  a  donor  virus  to  new  epidemic  or 
pandemic  variants  of  influenza  A  virus 
as  they  appear  in  nature.  The  end  result 
is  a  live  attenuated  reassortant  influenza 
A  virus  vaccine  that  not  only  contains 
an  attenuating  PB2  gene  firom  the 
attenuated  donor  but  also  the  protective 
antigens,  i.e..  the  hemagglutinin  and 
neuraminidase  glycoproteins,  from  the 
newly  emerged  vdld  type  virus.  Such  a 
reassmtant  virus  can  serve  as  a 
protective  vaodne.  when  administered 
into  the  respiratory  tract  of  a  vaccine, 
against  disease  caused  fay  the  epidemic 
influenza  A  viruses. 

To  speed  the  research,  development, 
and  conmiercializatian  of  these  agents, 
the  NIH  is  seddng  one  or  more  license 
agreements  and/or  CRADAs  with 
pharmaceutical  or  biotechnology 
companies  in  accordance  with  the 
regulations  governing  the  transfv  of 
Govenunent-developed  agents. 
Proposals  relating  to  any  biomedical 
area  will  be  considered. 

The  CRADA  aims  will  include  the 
rapid  publication  of  research  results 
consistent  with  protection  of  proprietary 
information  and  patentable  inventions 
as  well  as  the  timely  exploitation  of 
conunercial  opportunities.  The  CRADA 
CollabOTator  wUl  enjoy  the  benefits  of 
first  negotiation  for  licensing 
Government  rights  to  any  inventions 
arising  under  the  agreement  and  will 
advance  funds  payable  up<m  signing  the 
CRADA  to  help  defray  Government 
expenses  for  patenting  such  inventions 
and  other  CRADA-related  costs. 

The  role  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases  will  be 
as  follows: 
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1.  Provide  the  PB2  tedmology  to  the 
CRADA  Collaborator. 

2.  Jointly  develop  a  series  of  donor 
viruses  omtaining  the  mutant  1^2  gene 
with  or  without  a  second  non- 
hemaglutinin  (HA),  non-neuraminidase 
(NA)  attenuatinfi  gene. 

3.  Jointly  produce  a  series  of 
reassortants  bearing  current  Hi  or  H3 
hemagglutinins  (HAs)  for  evaluation  in 
clinical  trials  in  humans. 

4.  Jointly  produce  experimental 
vaccines  and  evaluate  them  in  rlinical 
trials. 

The  role  of  the  Collaborator(s)  will  be 
to: 

1.  Participate  in  joint  activities  2-4 
above. 

2.  Evaluate  a  variety  of  mammalian 
cell  lines  for  production  of  live 
attenuated  virus  vaccines  in  lieu  of 
production  in  the  allantoic  cavity  of 


election  criteria  for  choosing  the 
CRADA  Collaborator(s)  will  include  but 
are  not  limited  to  the  following: 

1.  The  ability  to  collaborate  with  the 
NIAID  on  furdier  research  and 
development  of  this  technology.  This 
ability  can  be  demonstrated  through 
experience  and  expertise  in  this  and 
related  areas  of  tedmology. 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research, 
development,  and  conmaerdalization  of 
this  technology  (e.g.,  persoimel, 
expertise,  and  facilities)  and  accomplish 
objectives  according  to  an  appropriate 
timetable  to  be  outlined  in  the  CRADA 
Collaborator's  proposal. 

3.  The  ability  to  perform  clinical 
testing  or  trials,  and  obtain  IND,  ELA/ 
PLA  and  FDA  approval  for  a  new 
vaccine  or  other  products  based  on  this 
technology. 

4.  The  demonstration  of  expertise  in 
the  commercial  development, 
production,  marketing  and  sales  of 
products  related  to  this  technology. 

5.  The  level  of  financial  support  to 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 

6.  The  willingness  to  cooperate  with 
the  NIAID  in  the  timely  publication  of 
research  resuhs  consistent  with  the 
protection  of  proprietary  information 
and  patentable  inventions  that  may  arise 
during  the  period  of  the  CRADA. 

7.  Agreement  to  be  boimd  by  DHHS 
rules  and  regulations  involving  human 
subjects,  patent  rights,  ethical  treatment 
of  animals,  and  randomized  clinical 
trails. 

8.  The  vdllingness  to  accept  the 
language  and  legal  provisions  of  the  NIH 
model  CRADA  with  only  minor 
modifications,  if  any.  These  provisions 
govern  the  equitable  distribution  of 
patent  rights  to  any  inventions 


developed  imder  the  CRADA.  Generally, 
the  rights  of  ownership  are  retained  by 
the  organization  which  is  the  employer 
of  the  inventor,  with  (1)  The  grant  of  an 
irrevocable,  non-exclusive,  royalty-free 
license  for  research  purposes  to  the 
Government  when  the  CRADA 
Collaborator's  employee(s)  is/are  the 
sole  inventor(s),  or  (2)  the  grant  of  an 
option  to  negotiate  an  exclusive  or  non- 
exclusive license  to  the  CRADA 
Collaborator  when  a  Government 
employee(s)  is/are  the  sole  inventor(s). 

Dated:  November  30, 1995. 

Baibara  M.  McGarey. 

Deputy  Director,  Office  of  Technology 
Transfer. 

[FR  Doc.  95-30004  Filed  12-»-9S;  8:45  am] 
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National  Inatituta  on  Daafnaaa  and 
Other  Communication  Diaordars; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  the 
rescheduling  of  the  meeting  of  the  Ad 
Hoc  Clearinghouse  Subconunittee  of  the 
National  Deafness  and  Other 
Conununication  Disorders  Advisory 
Council,  the  notice  of  which  was 
published  in  the  Federal  Register  60  FR 
55849  on  November  3, 1995.  This 
meeting  could  not  be  convened  on 
November  16  due  to  the  partial 
shutdown  of  the  Federal  Government.  It 
is  rescheduled  for  December  18  from 
11:00  a.m.  to  1:00  p.m.,  as  a  telephone 
conference  call  originating  in  room 
3C05,  Building  31,  9000  Rockville  Pike, 
Betbesda,  Maryland.  The  meeting  will 
be  open  to  the  public,  limited  to  space 
available. 

Dated:  December  4, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-30001  Filed  12-«-95;  8:45  am] 
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Consensus  Development  Conference 
on  Physical  Activity  and 
Cardiovaacuiar  Heaith 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Physical  Activity  and  Cardiovascular 
Health,"  which  will  be  held  December 
18-20, 1995,  in  the  Natcher  Conference 
Center  of  the  National  Institutes  of 
Health,  9000  Rockville  Pike,  Betbesda, 
Maryland  20892.  The  conference  begins 
at  8:30  a.m.  on  December  18,  at  8  a.m. 
on  December  19,  and  at  9  a.m.  on 
December  20. 

Over  the  past  25  years,  the  United 
States  has  experienced  steady  declines 
in  the  death  toll  from  cardiovascular 


disease  (CVD),  primarily  in  coronary 
heart  disease  and  stroke.  Despite  these 
declines,  heart  disease  remains  the 
number  one  and  stroke  the  third  leading 
cause  of  death.  Lifestyle  improvements 
by  the  American  public  and  better 
control  of  the  risk  fectors  for  heart 
disease  and  stroke  have  been  a  major 
factor  in  this  decline. 

Cardiovascular  disease  is  of 
multifectorial  etiology.  Modifiable  risk 
factors  include  high  blood  pressure, 
high  blood  cholesterol,  obesity, 
smoking,  diabetes,  and  physical 
inactivity.  In  contrast  to  the  positive 
trends  observed  with  the  reduction  of 
high  blood  presstu«  and  hi^  blood 
cholesterol,  overweight  and  physical 
inactivity  have  been  on  the  increase.  In 
Ught  of  this,  the  accumulating  evidence 
of  the  risk  of  cardiovascular  disease 
associated  with  a  sedentary  lifestyle  and 
the  role  of  physical  activity  in  the 
prevention  and  treatment  of  CVD  and 
other  CVD  risk  factors  needs  to  be 
examined. 

In  1991,  58  percent  of  adults  reported 
that  they  exercised  sporadically  or  not 
at  all.  Data  from  the  1990  Youth  Risk 
Behavior  Survey  suggests  that 
adolescents  are  less  active  than  they 
were  a  decade  ago.  Only  37  percent  of 
teenagers  in  grades  9  through  12 
reported  performing  at  least  20  minutes 
of  vigorous  exercise  at  least  three  or 
more  times  per  week.  About  50  percent 
of  students  reported  they  did  not 
participate  in  physical  education  (PE) 
classes.  Of  those  who  reported 
participating  in  PE  classes,  25  percent 
said  they  do  not  do  any  physical 
activity. 

Physical  activity  not  only 
independently  protects  against  the 
development  of  cardiovascular  disease 
but  also  has  effects  through  the  CVD  risk 
factors  of  high  blood  pressure,  high 
blood  cholesterol,  diabetes  mellitus/ 
insulin  resistance,  and  overweight.  The 
type,  frequency,  and  intensity  of  the 
physical  activity,  however,  remains 
controversial.  Some  experts  suggest  that 
moderate  forms  of  physical  activity  can 
help  prevent  cardiovascular  disease, 
while  others  suggest  it  must  be  vigorous 
and  sustained. 

Physical  activity  is  also  important  in 
the  treatment  and  management  of 
patients  with  CVD  or  its  risk  factors, 
including  patients  who  have  stable 
angina,  have  suffered  a  myocardial 
infarction,  or  have  heart  failure. 
Physical  activity  is  an  important 
component  of  cardiac  rehabilitation  but 
questions  remain  regarding  the  type, 
frequency,  and  intensity  needed  for 
patients. 

In  addition,  to  potential  benefits, 
questions  remain  regarding  risks 
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associated  widLbeCBmiog  physically 
active  and  wbst)ieB  eniiiioninaDtal 
fisctors  afikt  poasiM&bensfits. 

WfT"^*^  physidslly  active  is  a 
lilBi«^ab2aviar  tkstis  iirfhaanced  by 
msDy  vaijablss  sik^  as  sodoeoooomic 
status,  adtunl  ini^iancss.  aoa.  and 
haahh  status.  Tbsif  is  a  need  to 
uadantand  how  sddi  vaiiy>les 
influsDoe  the  adtqppm  ofthis  behavior 
bv  various  pcniul^t^  groups  including 
(Aildrsn.  sdolesoedts,  aduhs.  the 
alderty.  and  aainorily  popnlatioDS. 
Various  intscvanti(|B  str^agiss  might  be 
mote  or  less  usefulifor  snoeuraging 
individuals  to  adoit  and  conipfy  with  a 
fdiysicaUy  active  losstyle.  Diffarant 
enviraomsBts  sucfaj  as  sdiools,  woik 
sites,  health  oare  settings,  uid  bmilv 
structurss  nsad  to  ^  examined  for  uieiT 
role  in  promating  |hysiGal  activity.  In 
addition,  costs  andl  availability  of 
adequate  rssouroesican  influence  the 
adopticm  of  a  physically  active  lifisstyle. 

The  confBnnoe  ijrill  bring  togsther 
specialists  in  cardiblogy,  exercise 
physifdogv.  cardiofaacularand 
behavioral  mfdici^e,  epidemiology, 
nutritioo.  frmily  practice,  physical    . 
therapy,  and  nursing  as  weU  as 
reprosentatives  from  the  public  (m 
niysicnl  Fimess  aiid  Sports. 

Advance  infonnttion  on  the 
confBrenoe  program  and  coniiBiaice  . 
registratim  materials  may  be  obtained 
from:  Debra  DeBose,  Tschnical 
Resoiircas  Intematjonal,  Inc.,  3202 
Tower  Oaks  Blvd..iSuite  200,  Rockville, 
Maryland  20852,  ($01)  770-3153. 
ddeboseOtech-res-^om. 

The  consensus  statement  will  be 
submitted  for  publication  in 
professional  loumals  and  other 
piiblications.  In  adjdition.  the  statement 
will  be  available  beginning  December 
20, 1995  from  the  inH  Consensus 
Program  Informati^  Service,  P.O.  Box 
2577,  Kensington,  Maryland  20891, 
phone  l-800-NIHU»4AR  (1-800-644- 
6627).  I 

Dated:  November  ^.  1995. 
KsniL.  Kindisleiii. 
Deputy  Dincta;  NDi 

[FR  Doc  95-30006  Wed  12-S-9S:  8:45  am] 
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Prospective  Qrant  of  Exclusive 
I  iranee'  OnHhsrliriai  TtierMi¥  1 
BsdMtoplMQe  Qsnotypicsily  ModHled 
to  Delay  inacMwtlon  by  the  Host 
Dsfense  System 


404.7(a}(l)(i)  that  the  Natioaal  Institutes 
of  Heahh  (NIH).  Department  of  Health 
and  Hiunan  Saavioes,  is  contemplating 
the  grant  of  an  exclusive  wsrid-wide 
license  to  pnetioe  the  invemions 
embodied  in  U.S.  Patent  Application 
08/222,956  Mid  ooneqxHiding  foreign 
pateirt  appUcatians  entitled, 
"Antibecterial  Therapy  with 
Bactaciophage  Genotypically  Modified 
to  Delay  Inactivation  by  the  Host 
Dsfmse  System"  to  Exponential 
Ther^es.  Inc..  New  Yorin,  New  York 
10001.  The  petent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  (tf  America. 

The  proepective  exdusive  license  will 
be  roydty-beuing  and  will  comply  with 
the  terms  end  conditians  of  35  U.S.C 
209  and  37  CFR  404.7.  The  proepective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that  the 
grant  of  the  Ucsnse  would  not  be 
consistent  widi  the  requirements  of  35 
U.S.C  209  and  37  CFR  404.7. 
Alternatively,  the  subject  technology 
may  be  licensed  as  a  CRADA  invention 
under  15  U.S.C  3701  at  seq.  if  it  is 
determined  to  have  been  made  in  whole 
or  in  part  under  CRADA  94/0023. 

The  patent  application  concerns 
bacteriophage  therapy  and  discloses 
methods  that  enable  bacterioidiage  to 
delay  Inactivation  by  any  ana  all  parts 
of  the  host  defense  system  (HDS)  against 
foreign  ol^ects  that  would  tend  to 
reduce  the  ninnbas  of  bacteriophage 
and/or  the  efficiency  of  those  phage  at 
killing  the  host  bacteria  present  during 
an  infection.  The  application  discloses 
two  method  for  producing  genotypically 
modified  bacteriophage:  (1)  Selection  by 
serial  passaging  and  (2)  genetic 
engineering.  The  foregoing  methods  can 
be  used  to  manulacture  a  variety  of 
distinct  therapeutics  for  antibiotic- 
resistant  bacterial  diseases. 


AQOICY:  National  Institutes  of  Health, 
Public  Heelth  Service.  DHHS. 
action:  Notice. 
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SUMMARY:  This  is  notice  in  accordance 
with  IS  U.S.C.  209(c)(1)  and  37  CFR 


I:  Requests  for  copies  of  the 
patmt  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Giiish  C  Barua.  Ph.D., 
Office  of  Tedmology  Transfer.  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7735  ext.  263;  facsimile:  301/402- 
0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 
Applications  for  a  license  in  the 
indicated  exclusive  field(s)  of  use  filed 
in  response  to  this  notice  will  be  treated 
as  oblections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 


license  which  are  received  by  NIH  cm  or 
before  February  9, 1996  will  be 
considered.  Comments  and  obiectiana 
submitted  in  response  to  this  notice  wilL 
not  be  made  availri>le  for  puMic 
inspecticm  and,  to  the  extent  permitted 
by  law,  will  not  be  releesed  under  the 
Freedom  of  Jnformatiaa  Act,  5  U.S.C 
552. 

Dated:  December  1, 199S. 
Baifara  M.  MoGuay, 
Deputy  Dinctor,  Office  (^Technology 
Tiuiufet. 

[FR  Doc  95-30003  Filed  12-8-95;  8:45  am) 
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ProspscHvs  Qrant  Of  Exehislvs 
LJosiiss:  AcHwIly  Dspsndsnt 


AQBICY:  National  histitutes  of  Health, 

Public  Health  Service.  DHHS. 

ACnOH:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  histitutes 
of  Heelth  (hOH),  Department  of  Health 
and  Human  Sovices.  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  inventions 
embodied  in  U.S.  Patent  Applications 
07/688,087,  07/871,973  and  08/324,297 
and  corresponding  foreign  patent 
applications  entitled,  "Activity 
E)ependent  Neurotropic  Factor"  to  Pfizer 
toe.  of  New  York,  NY.  The  patent  rights 
in  these  inventions  have  been  assigned 
to  the  United  States  of  America. 

The  prospective  excliisive  license  will 
be  royalty-bearing  and  wiQ  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  ccmsistent  with  the 
requirements  of  35  U.S.C,  209  and  37 
CFR  404.7. 

The  present  patent  applications  cover 
a  purified  non-neuronal  activity- 
dependent  neurotropic  factor  (ADNF) 
protein  that  increases  the  growth  and 
survival  of  developing  spinal  cord 
neiuons  and  prevents  neiuonal  cell 
death.  It  may  have  extensive  use  in 
treating  various  neurological 
deficiencies,  such  as  Alzheimer's 
disease,  Himtington's  disease,  diabetic 
neuropathy,  spinal  cord  injury,  HIV 
encephalopathy  and  stroke. 
ADDRESSES:  Requests  for  copies  of  the 
patent  applications,  inqiuries, 
comments  and  other  matnials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  Girish  C.  Barua,  Ph.D., 


Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  RockviUe, 
Maryland  20852-3804;  telephone:  (301) 
496-7735  ext  263;  fecsimile:  (301)  402- 
0220.  A  signed  Confidential  Disclosiire 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 
Applications  for  a  license  in  the  field  of 
use  filed  in  response  to  this  notice  will 
be  treated  as  objections  to  the  grant  of 
the  contemplated  licmses. 

Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  February 
9, 1996  will  be  considered.  Comments 
and  objections  submitted  to  this  notice 
vnti.  not  be  made  available  for  public 
inspecticm  and,  to  the  extent  permitted 
by  law,  will  not  be  released  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 

Dated:  November  28, 1995. 
Bubara  KL  McGarejr, 

Deputy  Dinctor,  Office  of  Technology 

Tmnsfer. 

[FR  Doc  95-30005  Filed  12-8-95;  4:45  am] 
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Public  Health  Service 

National  Instltutss  of  Hsalth;  Statement 
of  Orgwtizstlon,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  (NIH)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975.  as 
amended  most  recently  at  60  FR  50634, 
September  29, 1995),  is  amended  to 
reflect  a  technical  correction  in  the  titie 
and  functional  statement  of  the 
organization  currenUy  identified  as  the 
Office  of  Contracts  and  Grants 
Management,  Office  of  Administration, 
Office  of  the  Director.  NIH  (OCGM/OA/ 
OD/NIH)  (HNAB2).  The  correct  title  of 
this  organization  is  the  Office  of 
Contracts  Man^ment. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows: 

Under  the  heading  Office  of  the 
Director  (HNA),  Office  of 
Administration  (HNAB),  Office  of 
Contracts  and  Grants  Management 
(HNAfi2),  delete  the  title  and  functional 
statement  in  their  entirety  and 
substitute  the  following: 

Office  of  Contracts  Management 
(HNAB2) 

(1)  Advises  the  NIH  Director  and  staff 
and  provides  leadership  and  direction 
for  the  NIH  acquisition  activities;  (2) 


plans,  develops  and  impl«nents  NIH- 
wide  contracting  policies  and 
procedures  and  participates  with  other 
offices  m  the  Office  of  the  Director,  NIH, 
and  with  the  NIH  awarding  components 
in  the  coordination  and  implementation 
of  Federal  and  Departmental  acquisition 
policies  and  procedures;  (3)  plans, 
negotiates,  awards,  administers,  and 
closes  research  and  development  and 
related  contracts  for  those  NIH 
tostitutes,  Centere,  and  Divisions  (ICDs) 
electing  to  employ  this  centralized 
service  and  advises  the  Directors  of 
those  ICDs  on  research  and 
development  contracting  issues;  (4) 
maintains  continuing  reviews  and 
evaluations  of  NIH  contracting  and 
purchasing  operations  to  ensure 
adherence  to  the  Federal  Acquisition 
Regulation  and  all  supplemental 
departmental  and  NIH  policies  and 
standards;  (5)  provides  NIH  grants  and 
contracts  operating  offices  with  cost/ 
price  analysis  services  and  technical 
advice  on  the  adequacy  of  accounting 
systems  and  financial  responsibility  of 
prospective  contractors  and  grantees; 
negotiates  indirect  cost  rates  with 
commercial  organizations  awarded 
contracts  or  grants;  maintains  liaison 
with  the  Office  of  the  Inspector  General, 
Office  of  Audit  Services,  and  resolves 
findings  in  external  audit  reports;  (6) 
plans,  develops,  and  directs  an  NIH- 
wide  Small  Business  Program  in  order 
to  maximize  contract  and  purchasing 
opportunities  for  small,  disadvantaged, 
and  women-owned  businesses,  and  to 
monitor  for  compliance  with  applicable 
statutes  and  regulations;  (7)  analyzes 
and  coordinates  requirements  for 
contract  information  relevant  to  the  NIH 
IMP  AC  and  higher-level  contract  data 
systems  for  the  NIH;  (8)  analyzes, 
develops,  and  coordinates  with 
appropriate  departmental  and  NIH 
officials  on  initiatives  pertaining  to 
contract  automated  data  and 
documentation  systems,  procurement 
plaiming  and  control,  contract  forms 
management  and  contract  closiue;  and 
(9)  manages  the  NIH  acquisition  training 
and  certification  activities  under  the 
Department's  Acquisition  Training  and 
Certification  Program;  sponsors  other 
professional  acquisition  training  to 
attract,  develop,  and  retain  high  quahty 
persoimel;  and  determines  coiu'se 
equivalencies  and  grants  waivers  as 
necessary  for  employees  who  serve  as 
project  officers  on  contracts. 

Dated:  November  30, 1995. 
Ruth  L.  Kindisteiii, 

Acting  Director.  NIH. 

[FR  Doc.  95-30002  Filed  12-8-95;  8:45  am] 

BILUNO  CODE  414«-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-M2-1410-00-P:  F-14964-A2.  F- 
19148-37] 

Alaska  Nstive  Claims  Selection 

to  accordance  with  E)epartmental 
regulation  43  CFR  2650.7(d},  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(a),  will  be  issued  to 
Olgoonik  Corporation  for  13,497  acres. 
The  lands  involved.are  in  the  vicinity  of 
Wainwright,  Alaska,  within  Tps.  14  and 
16  N.,  Rs.  30  W.,  Umlat  Meridian, 
Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Arctic 
Soimder.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  January  10, 1996  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  L,and  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Carolyn  A.  Bailey, 

Land  Law  Examiner,  Branch  of  Gulf  Rim 
Adjudication. 

(FR  Doc.  95-30060  Filed  12-8-95;  8:45  am] 

BN.UNQ  CODE  4910-JA-P 


[OR-1 10-1 220;  Q&-205I 

Notice  Rescinding  Emergency  Closure 
and  Restriction  on  Public  Lands  Near 
West  Fork  of  Williams  Creek 

AGENCY:  Bureau  of  Land  Management, 
Medford  District,  Grants  Pass  Resource 
Area,  toterior. 
ACTKM:  Public  notice. 

SUMMARY:  The  notice  published  on  page 
45489  in  the  issue  of  Thursday,  August 
31, 1995,  closing  entry  to  and 
prohibiting  physical  presence  upon  all 
lands,  roads  and  trails  near  West  Fork 
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of  WiUiuBS  Ci9tk  i^  Josepkine  County, 
Oragoo  is  hereby  r^Bdnded. 

D«tod:  Deconber  1 J 1995. 
W«]rMM.KiiliB.       ] 
A$$ociateDiMtnct  Malaga: 
rPR  Doc  95-29999  F^ed  12-«-95;  8:45  ami 


1 

(AZ-t39-0B>14SO^  54KMMKA113;  AZA 
46BS.AZAS9M7) 

Nolioe  Of  HeaRy  Aftton;  TennliMtlon  of 
RAPP  Cloeemcrtijni  Correction 
Coneemino  Cono^eeion  Leoee; 
AppHcadon  for  Cofnwyenoe  of 


patent,  upon  final  r^ection  of  the 
application,  or  2  years  firom  the 
publication  date,  whichever  oocuis  first. 
EFFECTIVE  DATE:  December  11. 1995. 
FOR  FURTHER  MFORMATION  CONTACT: 
Evelyn  Stc^,  Land  Law  Examiner, 
Arizona  State  Office  (AZ933),  3707 
North  7th  Street.  Phoenix,  Arizona 
85014,  Phone:  (602)  650-0518. 

Dated:  Decsmber  4, 1995. 
MaiyJeYoas, 

Chief,  Bnmch  of  Lands  and  Minerals 
Operations  Section. 

[PR  Doc  9S-30008  Filed  12-8-95;  8:45  am] 
MUMO  OOOf  4>1»-3»4« 


(CM) 

AQBlcr:  Bureau  of  land  Man^ement, 

Intmior.  , 

ACTION:  (1)  TerminAtion/R&PP 

Oaasification:  (2)  6irrection/ 

Concession  Lease;  (3)  Segregation  for 

CMI. 


■f 


8UMMARY:  (1)  AZA  \4458.  The  following 
described  80  acre8*were  classified  on 
June  17, 1971,  for  4  private  exchange. 

Gfla  Md  Sah  livar  MarkUui,  Arisnui 

T.  4  S..  R.  14  B..         , 

Sec  8.  NBV4SWV4.ISWV4SWV4. 

Snos  theee  iaods  were  not  conveyed  in  the 
excbaoge,  the  cUwitlcattop  is  tanniiaatad 
eftctive  the  date  of  1^  notice. 

(2)  In  notice  dockmient  99-20925 
beginning  on  page!43811  in  the  issue  of 
Wednesday,  August  23, 1995;  make  the 
following  correction:  On  page  43812  in 
the  first  column,  please  delete  the 
foUowing:  "Upon  DubUcation  of  this 
notice  in  theladatal  Esgistar,  the  lands 
will  be  segrsgrted  jfrom  all  forms  of 
appropriation  und^r  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  leasing  imder  mineral  leasing 
laws."  This  sentence  does  not  apply  to 
leasing  land  undet  regulations  found  at 
43  CFR  part  2920.  All  other  details  of 
the  notice  remain  as  originally 
published. 

(3)  AZA  29367.  pursuant  to  section 
209  of  the  Federal  Land  Policy  and 
Management  Act  ef  1976  (43  U.SXI. 
1719),  the  Duime  Family  Trust, 
Alexander  Dunne^  and  Thomas  (kiffin 
Dunne  have  appliM  to  purchase  the 
mineral  estate  in  iie  following  lands: 

Gila  sad  Sak  River  iHaridiaB.  AiiaaM 

T.  23  S.,  R.  14  B., 

Sec  34.  NWV4. 

The  area  deacribe^  contains  160  acres. 

Upon  publication  of  this  notice,  the 
mineral  interests  described  above  will 
be  segregated  froqi  the  mining  and  the 
mineral  leasing  Isfws.  The  segregation 
nhall  terminate  ufon  issuance  of  a 


[WY-023-644O-OO-KO17;  WYW 133127] 

Realty  Action;  Conveyance  of  Publie 
Lande;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action;  airport 

conveyance  to  the  Qty  of  Kemmerer. 

summary:  The  follovring  public  lands  in 
Lincoln  County  have  been  foimd 
suitable  for  conveyance  to  the  City  of 
Kemmerer  for  airport  purposes  under 
the  Act  of  May  24, 1928,  as  amended 
and  Section  516  of  the  Airport  and 
Airway  hnprovement  Act  of  1982. 

Sixtt  Principal  Meridian 

T.  21  N..  R.  118  W.. 
Sec.  2,  lots  8  and  9; 

Sec  11.  lot  16; 

Tract  68,  lot  15. 

T.  22N.,R.116W.. 

oOC*  v4»  IOC  4t 

Sec  35.  lot  7. 

The  riiove  land  contains  194.08  acres. 

FOR  FURTHER  MFORMATUN  CONTACT: 
Tamara  Gertsch.  Wyoming  State  Office. 
Bureau  of  Land  Management.  P.O.  Box 
1828.  Cheyenne.  Wyoming  82003. 307- 
775-6115. 

SUPPI^MENTARY  INFORMATION: 
Conveyance  of  the  lands  is  consistent 
with  applicable  Federal  and  county  land 
use  plans  and  will  help  meet  the  needs 
of  Lincoln  County  Residents  Under  this 
conveyance  Runway  16-34  at  the 
Kemmerer  Mimicipal  Airport  will  be 
extended  for  safety  purposes. 

The  conveyance  will  contain 
reservations  to  the  United  States  for 
ditches,  canals  and  all  minerals. 
Additionally  the  conveyance  will  be 
subject  to  rights  of  record  including  a 
right-of-way.  WYW  50098.  to  U.S.  West 
Communications  for  a  telephone  line;  a 
right-of-way.  WYW  105806.  to  Utah 
Power  and  Light  for  a  powerline;  and  a 
Federal-aid  highway  right-of-way,  WYE 
025956,  to  the  Federal  Highway 


AdministraticHi.  The  patent  will  be 
sul^ect  to  the  continued  grazing  of  Ken 
Hanldn  under  grazing  permit  GR- 
494055,  until  September  30, 1996,  and 
Robert  Paternal  under  grazing  permit 
ai-494122,  until  October  3. 1996. 
Specific  covenants  required  by  the 
Federal  Aviation  Adn^stration  will 
also  be  included  in  the  conveyance  and 
are  available  }3y  contacting  the  office 
listed  below. 

The  conveyance  is  consistent  with  the 
Kemmerer  Resource  Management  Plan. 
The  land  is  not  required  for  any  other 
Fedwal  piirpose. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  q>plications  for  airport  purposes 
and  wasing  imder  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Bureau  of  Land 
Management.  Branch  of  Minerals  & 
Lands  Authorizations.  Wyoming  State 
Office.  P.O.  Box  1828.  Cheyenne, 
Wyoming  82003.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action,  ba  the  absence 
of  any  objection,  this  proposed  realty 
action  will  become  final. 
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Dated:  December  4, 1995. 
KMvin  Scfalagal. 
Baahy  Specialist. 

(FR  Doc.  95-30009  Filed  12-«-95;  8:45  am] 
MUJNQ  0001  4S10-a-«l 

Reh  and  Wildlife  Service 

Notice  of  Receipt  of  Appllcatlona  for 
Femlt 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  The  original 
notice  was  published  on  November  2, 
1995,  in  FR  VoL  60,  No.  212,  55727, 
pursuant  to  Section  10(c)  of  the 
Endangered  Spedes  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.].  The 
comment  period  has  been  extended  for 
an  additional  5  days  because  of  the 
public  interest. 

Applicant:  Robert  Dunn,  Sylmar,  CA. 
PRT-807838. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
captive-bom  female  orangutan  [Pongo 
pygmaeus)  from  Last  Chance  Farm  of 
Florida  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
conservation  education. 


Written  data  or  comments  should  be 
submitied  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  E^ve, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  receiveid  by  the  Director 
within  5  days  of  the  date  of  this 
publication. 

Doctunents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requiiements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfex  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 

Ctated:  December  5, 1995. 
Caraline  AnderaoB, 

Acting  Chief,  Branch  ofPennits,  Office  of 
Management  Authority. 
(FR  Doc.  95-30023  Filed  12-8-95;  8:45  am] 
iRJJNQ  COM  4S10-ift-H 


Notice  of  fleceipt  of  Applicatione  for 
PernUt 

The  following  applicants  have 
applied  fm  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531,  et 
seq.): 

Applicant:  Richard  Olsen,  Santa  Cruz. 
CA.  PRT-809107. 

liie  applicant  requests  a  permit  for 
the  import  of  one  male  and  three  female 
Chinese  Monals  [Lophophorus  Ihuysis] 
bred  in  captivity  at  the  Forestry 
Department  of  Sichuan  Province  aviary. 
Baoxing.  China,  for  the  piupose  of 
enhancement  of  the  survival  of  the 
species  through  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfex  Drive. 
Room  420(c).  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  diese  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Frwdom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 


Fairfax  Drive,  Room  420(c).  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 

Dated:  December  1, 1995. 

Carolina  Anderaon, 

Acting  Chief,  Branch  ofPennits  Office  of 
Management  Authority. 

[FR  Doc  95-30024  Filed  12-08-95;  8:45  am) 

MUJNQ  oboe  431S-6S-M 


Availability  of  an  Environmental 
Aeeeeament  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  Operations  of  ARCO 
Western  Energy,  Kern  County, 
CaHfomla 

agency:  Fish  and  Wildlife,  biterior. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  ARCO  Western  Energy  has  applied 
to  the  U.S.  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  appUcation  has 
been  assigned  permit  number  PRT- 
809228.  llie  proposed  permit  would 
authorize  the  incidental  take  of  the 
endangered  San  Joaquin  kit  fox  (Vulpes 
macrotis  mutica),  blunt-nosed  leopard 
lizard  {Gambelia  silus),  Tipton  kangaroo 
rat  {Dipodomys  nitratoides  nitratoides), 
giant  kangaroo  rat  (Dipodomys  ingens), 
San  Joaquin  woolly  threads  [Lembertia 
congdonii),  Kern  mallow  [Eremalche 
kemensis)  and  the  threatened  Hoover's 
eriastrum  {Eriastrum  hoover!)  and/or 
their  habitat  during  the  implementation 
of  oil  exploration  activities.  The  permit 
will  become  effective  for  the  following 
currentiy  tmUsted,  covered  species  if 
they  are  listed  tmder  the  Act:  San 
Joaquin  antelope  squirrel 
{Arnmospermophilus  oefsoni), 
southwestern  pond  turtie  {Qemmys 
marmorata  pallida),  short-nosed 
kangaroo  rat  {Dipodomys  nitratoides 
brevinasus),  San  Joaquin  LeConte's 
thrasher  [Toxostoma  lecontei 
macmillanorum),  western  burrowing 
owl  {Athene  cunicuiaria  hypagea), 
slough  thistle  {Cirsium  crassicaule)  and 
the  recurved  larkspur  {Delphinium 
recurvatum). 

The  Service  also  announces  the 
availabihty  of  an  environmental 
assessment  (EA)  for  the  incidental  take 
permit  application,  which  includes  the 
proposed  habitat  conservation  plan 
{HCP)  fully  describing  the  proposed 
project  and  mitigation,  and  die 
accompanying  implementing  agreement 
(lA).  This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6).  All  comments. 


including  names  and  addresses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
DATES:  Written  comments  on  the  permit 
application,  EA  and  lA  should  be 
received  on  or  before  (January  10, 1996). 
ADDRESSES:  Comments  regarding  the 
application  or  adequacy  of  the  EA  and 
LA  should  be  addressed  to  Mr.  Joel 
Medlin,  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Sacramento  Field 
Office,  2800  Cottage  Way.  Room  E- 
1823,  Sacramento,  California  95825. 
Please  refer  to  permit  number  PRT- 
809228  when  submitting  comments. 
Individuals  vdshing  copies  of  the 
application.  EA  or  LA  for  review  should 
immediately  contact  the  above  ofBce 
(916-979-2725). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Horton  or  Ms.  Jody  Brown,  U.S. 
Fish  and  Wildlife  Service,  Sacramento 
Field  Office,  2800  Cottage  Way,  Room 
E-1823,  Sacramento,  California  95825 
(916-979-2725). 

SUPPI.EMENTARY  INFORMATKM: 

Availability  of  Documents 

Individuals  wishing  copies  of  the 
documents  should  immediately  contact 
the  Service's  Sacramento  Field  Office  at 
the  above  referenced  address,  or  by 
telephone  at  (916)  979-2725. 
Documents  will  also  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

Background    - 

Section  9  of  the  Act.  and 
impfementing  regulations,  prohibit  the 
"taking"  of  a  species  listed  as 
threatened  or  endangered  However,  the 
Service,  under  limited  ciraimstances, 
may  issue  permits  to  take  listed  species 
incidental  to,  and  not  the  pvupose  of. 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered  and 
threatened  species  are  promulgated  at 
50  CFR  17.22  and  17.32,  respectively. 

ARCO  Western  Energy  proposes  to 
conduct  on-going  oil  production, 
operations  and  transportation  activities 
on  approximately  330  acres  in  Kem 
County.  California.  The  age  of  the  field 
makes  routine  maintenance,  repair  and 
sometimes  replacement  of  active 
equipment  necessary.  In  addition, 
AROO  Western  Energy  seeks  coverage 
for  operations  and  maintenance 
activities  for  pipeline,  powerline,  and 
emeigency  response  activities  outside  of 
the  Coles  Levee  oil  field.  Though  the 
proposed  project  would  remove  330 
acres  of  suitable  habitat  for  the  San 
Joaquin  kit  fox.  blunt-nosed  leopard 
lizard.  Tipton  kangaroo  rat,  giant 


63542 


ederal  RegiMer  /  Vol.  60,  No.  237  /  Monday,  December  11,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  237  /  Monday,  December  11,  1995  /  Notices 


63543 


kangaroo  rat,  Kemimallow  and  Hoover's 
eriastnim,  the  HCP  involves 
implementation  ofimeasures  to 
minimize  effects  to  the  environment  by 
utilizing  previously  disturbed  lands  fco- 
constructian  r^tad  activities  to  the 
greatest  extent  i^acticable,  and 
designating  Habitat  Management  Lands 
to  compensate  for  ihe  loss  of  natural 
lands.  Compensation  ratios  for 
permanently  distu|bed  habitat  areas  will 
be  3:1  (3  acBBS  willbe  preserved  for 
every  1  acre  permanently  disturbed);  for 
areas  ouisidend  t^  be  temporarily 
disturbed,  a  ratio  (tf  11^  will  be  used 
(1.1  acres  will  be  dreserved  for  every  1 
acre  temporarily  dtsturbed).  In  addition, 
direct  harassment  pf  any  covered 
species  will  be  avoided  to  the  greatest 
extent  practicable. 

The  EA  oonsideis  the  environmental 
consequences  of  four  alternatives.  The 
no  pro)ect  alternative  would  result  in  no 
immediate.enviroiimental  impacts. 
.  However,  state  and  Federal  agencies 
regulating  oil  and  gas  activities  would 
still  require  a  vari^  of  abandonment 
activities  to  occur  bver  time;  diese 
activities  may  resi|lt  in  take  of  listed 
species.  Thus,  thia  alternative  may  place 
ARCO  in  violatioq  of  state  and/or 
Federal  regulation^  while  denying 
ARCO  Western  Energy  the  opportunity 
to  develop,  recover  and  maintain 
potential  c^l  resources.  For  these 
reasons,  this  alterQative  was  rejected. 
Alternative  1,  the  proposed  action,  was 
selected  because:  fl)  It  best  satisfies  the 
needs  and  purpos4  of  the  proposed 
project;  (2)  it  is  litely  to  resuh  in  a 
relatively  low  level  of  incidental  take; 
(3)  impacts  are  mitigated  through  the 
establishment  of  the  Coles  Levee 
Ecosystem  Preserve  and  the  use  of  take 
reduction  methods;  (4)  funding  is 
available  for  the  project  as  designed: 
and  (S)  high  quality  compensation 
habitat  is  present  on  the  Coles  Levee 
Ecosystem  Preserve.  It  is  anticipated 
that  up  to  330  acres  of  endangered  ;:-':ii 
species  habitat  m^  be  impacted  by 
implementation  of  this  alternative. 
Alternative  2  invcjlves  the  full 
development  of  the  Coles  Levee  area  for 
oil  production.  It  Is  anticipated  that  up 
to  3,000  acres  of  eiidangered  species 
habitat  may  be  impacted  by 
implementation  of  this  alternative.  This 
alternative  was  r^ected  because:  (1)  The 
level  of  incidental  take  would  likely  be 
greater  than  undet  the  preferred 
alternative;  (2)  the  additional  level  of 
mitigation  funding  is  not  economically 
feasible;  (3)  this  iatensity  of 
development  is  net  appropriate  at  this 
site  based  on  oil  rieserves  and  extraction 
techniques.  Alteraative  3  involves  the 
development  of  oil  prodtiction  facilities 


on  an  ahemative  site.  This  alternative  is 
severely  constrained  by  the  lack  of 
facilities  on-site,  the  costs  of 
constructing  alternative  facilities,  land 
purchase,  and  the  likelihood  of  any   , 
other  areas  suitable  for  oil  prodtiction  in 
this  portion  of  California  having  similar 
mdangraed  species  concerns.  It  is 
anticipated  that  up  to  10,000  acres  of 
endai^ered  species  habitat  may  be     '  - 
impacted  by  implementation  of  this 
alternative.  For  these  reasons  this 
alternative  was  rejected. 

The  Service  considers 
implementation  of  the  proposed  HCP  in 
connecticHi  with  a  section  10(a)(l)CB)  . 
permit,  to  be  an  effective  means  to  .  ^.^. 
reconcile  oil  drilling  activities  with  the 
section  9  listed  species  take  prohibition 
and  odier  conservation  mandates  under 
the  Act. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  me  Act  and  National 
Environmental  Policy  Act  of  1969 
(NEPA)  regulations  (40  CFR  1506.6). 
The  Smvice  will  evaluate  the 
application,  associated  documents,  and 
comments  submitted  thereon  to 
determine  whether  the  applicaticm 
meets  the  requirements  of  NEPA 
regulations  and  section  10(a)  of  the  Act. 
If  it  is  determined  that  the  requirements 
are  met,  a  permit  Mdll  be  issued  for  the 
incidental  tdce  of  the  listed  species.  The 
final  NEPA  and  permit  determination 
will  be  made  no  sooner  than  30  days 
from  the  date  of  this  notice. 

Dated:  December  5, 1995. 
laOBMS  Dwjrer, 

Deputy  Regional  Dinctor,  Region  l,PflitIan(i. 
Oregon.  j   i '   .  . 
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National  Parte  Servic* 

Qolden  Qata  National  Racraation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission  Notice  of  Put>llc 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  (GGNRA)  and 
Point  Reyes  National  Seashore  Ad\1sor\' 
Commission  will  be  held  at  7:30  p.m. 
(PST)  on  Wednesday.  January  24, 1996 
at  GGNRA  Park  Headquarters,  Building 
201,  Fort  Mason,  Bay  and  Franklin 
Streets,  San  Francisco,  California  to  hear 
presentations  on  issues  related  to 
management  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore.  This  meeting 
was  previously  scheduled  for 
Wednesdays  November  15, 1995,  but 
due  to  the  federal  shutdown  affecting 


netion<»1  parks  that  week,  the  meeting 
was  rescheduled. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  fOT  the  free  exchange  of  ideas 
between  the  National  Pari:  Service  and 
the  public  and  to  facihtate  the 
solicitation  of  advice  or  other  counsel 
fiom  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Francisco 
and  San  Mateo  Couinties.  Members  of 
the  Commission  are  as  follows: 
Mr.  Richard  Bartke,  Chairman 
Ms.  Amy  Meyer,  Vice  Chair 
Ms.  Naomi  T.  Gray 
I^.  Howard  Cogswell 
Mr.  Michael  Alexander 
Mr.  Jerry  Friedman 
Ms.  Lennie  Roberts 
Ms.  Yvonne  Lee 
Ms.  Sonia  Bolaos 
Mr.  Trent  Orr 
Mr.  Redmond  Keman 
Ms.  Jacqueline  Young 
Mr.  Menitt  Robinson 
Mr.  R  H.  Sdaroni 
Mr.  John  J.  Spring 
Dr.  Edgar  Waybum 
Mr.  Joseph  Williams 
Mr.  Mel  Lane 

llie  main  agenda  item  at  this  meeting 
will  be  a  presentation  of  a  GGNRA  Staff 
Report  on  the  Golden  Gate  Bridge  ^^-.^^ 
Seismic  Upgrade  Project.  A  public 
hearing  on  this  project  was  held  on 
WednMday,  December  13, 1995  at  the 
Board  of  Supervisors  and  Planning 
Chambers,  Marin  County  Civic  Center, . 
San  Rafael,  California.  An  overview  of 
the  Golden  Gate  Bridge  District  Seismic 
Retrofit  Project  was  presented  to  this 
Advisory  Commission  on  August  16, 
1995  by  Merv  Giacomini.  District 
Engineer,  Golden  Gate  Bridge,  Highway, 
and  Transportation  District.  The  major 
impacts  to  the  park  are  anticipated  to  be 
on  lands  direcUy  imder  the  bridge,  at 
Fort  Point  National  Monument 
(requiring  the  Fori  to  close  for  several 
days  a  week  during  the  one-year 
construction  period),  the  Fort  Scott  area 
of  the  Presidio  (which  will  be  a  staging 
aree  for  construction  work),  and  the 
north  end  of  the  bridge.  Following 
approval  of  the  Staff  Report  and 
approval  of  a  Negative  Declaration  by  " 
the  Golden  Gate  Bridge.  Highway,  and 
Transportation  District  board,  and  a      -^ 
Finding  of  No  Significant  Impact  by  the 
Federal  Highway  Administration  and 
the  National  Park  Service,  a  permit  for 
construction  activities  on  GGNRA  land 
will  be  issued  by  the  National  Park 
Service  incorporating  agreed  upon 
mitigation.  '  ^ 

Also  on  the  agenda  at  this  meeting    '' 
will  be  briefings  on  the  status  of  a  park 


entrance  at  East  Fort  Miley.  on  the 
Historical  CompUance  Process  on  the 
Presidio  and  GGNRA,  and  an  update  on 
the  Bolinas  Lagoon  Management  Plan. 

This  meeting  will  also  contain  a 
GGNRA  Superintendent's  Report  and  a 
Presidio  General  Manager's  Report. 

A  specific  final  agenda  for  this 
meeting  will  be  made  available  to  the 
public  at  least  IS  days  prior  to  this 
meeting  and  can  be  received  by 
contacting  the  Office  of  the  Staff 
Assistant,  Golden  Gate  National 
Recreation  Area,  Building  201,  Fort 
Mason,  San  Francisco.  Cadifomia  94123 
or  by  calling  (415)  556-4484. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
pubUc  after  approval  of  the  full 
Advisory  Commission.  A  transcript  will 
be  available  three  weeks  after  the 
meeting.  For  copies  of  the  minutes 
contact  the  Office  of  the  Staff  Assistant, 
Golden  Gate  National  Recreation  Area, 
Building  201.  Fort  Mason,  San 
Francisco,  California  94123. 

Dated:  December  1, 1995. 
Brian  OTiIeiU, 

General  Superintendent,  Golden  Gate 
National  Recreation  Area. 
(FR  Doc.  95-29946  Filed  12-S-95;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Na  MC-f -20757] 

ANR  Advance  Holdings,  Inc.— Merger 
and  Control  Exemption— ANR  Freight 
System,  Inc.,  Transport  USA,  Inc.,  and 
Advance  Tranaportation  Company 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  that  the  Commission  has 
been  requested  to  issue  a  finding  that 
the  cash  price  of  $10  per  share  payable 
to  the  minority  stockholders  of  Advance 
Transportation  Company  in  connection 
with  the  recent  merger  of  that 
corporation  into  ANR  Freight  System, 
Inc.,  is  just  and  reasonable. 

SUMMARY:  On  November  3, 1995, 
Advance  Transportation  Company  was 
merged  into  ANR  Freight  System,  Inc., 
which  has  been  renamed  ANR  Advance 
Transportation  Company,  Inc.  The  terms 
and  conditions  of  the  meiger  Included, 
among  other  things,  a  "cashing  out"  of 
all  minority  stockholders  of  Advance 
Transportation  Company  at  a  price  of 
$10  per  share.  The  Conunission  has 
been  requested  to  issue  a  finding  that 
the  cash  price  of  $10  per  share  payable 


to  the  minority  stockholders  of  Advance 
Transportation  Company  in  connection 
with  the  merger  is  just  and  reasonable. 
DATES:  Comments  must  be  filed  by 
January  10, 1996.  Raphes  must  be  filed 
by  January  25,  1996. 

addresses:  All  pleadings  should  refeV 
to  No.  MC-F-20757.  Comments  (an 
original  and  10  copies)  should  be  sent 
to:  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20423.' 
Comments  should  also  be  served  (one 
copy  each)  on:  (1)  Warren  Belmar, 
Fulbright  &  Jaworski  L.L.P.,  801 
Pennsylvania  Avenue,  N.W., 
Washington,  DC.  20004;  and  (2)  James 
F.  Moriarty,  Fleischman  &  Walsh,  P.C, 
Suite  600. 1400  16tii  Street.  N.W.. 
Washington,  D.C.  20036.  RepUes  (an 
original  and  10  copies)  should  be  sent 
to:  Office  of  the  Secretary,.Case  Control 
Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20423.  Replies 
should  also  be  served  (one  copy  each) 
on:  any  persons  filing  comments;  each 
of  the  approximately  675  participants  in 
the  employee  stock  ownership  plan  that 
formerly  held  stock  in  Advance 
Transportation  Company;  eind  each  of 
the  39  former  employees  that  held  stock 
in  Advance  Transportation  Company 
immediately  prior  to  the  recent  merger. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPI.EMENTARY  INFORMATION:  The 
merger  consummated  November  3. 
1995,  was  incidental  to  a  control 
transaction  that  involved  three  motor 
carriers:  ANR  Freight  System,  Inc.  (ANR 
Freight);  Transport  USA.  Lie. 
(Transport);  and  Advance 
Transportation  Company  (ATC).^ 

Immediately  prior  to  tiie  merger  and 
the  control  transaction,  (1)  ANR  Freight 
and  Transport  were  wholly  owned 
direct  subsidiaries  of  ANR  Advance 
Holdings.  Inc.  (AA  Holdings),  which 
was  itself  a  wholly  owned  direct 
subsidiary  of  ANRFS  Holdings,  Inc. 
(ANRFS),  which  was  in  its  turn  a 
wholly  owned  indirect  subsidiary  of 
The  Coastal  Corporation,  and  (2)  ATC's 
stock  was  held  by  "principal 
stockholders"  and  by  "minority 
stockholders."  The  ATC  principal 
stockholders  were  eight  individual 


familv  members,  who  collectively 
owned  78.4%  of  ATC's  stock.  The  ATC 
minority  stockholders  included  both  an 
employee  stock  ownership  plan  (an 
ESOP),  under  which  approximately  675 
ATC  employees  were  the  beneficial 
owners  of  the  stock  held  by  the  ESOP, 
and  39  former  ATC  employees,  each  of 
whom  owned  outright  ATC  stock  that 
had  formerly  been  held  by  the  ESOP. 
The  ESOP  held  21.6%  of  ATC's  stock; 
the  39  former  employees  held  an 
additional  415  shJares  of  ATC's  stock.' 

The  control  transaction  of  which  the 
merger  was  a  part  involved  the  common 
control  of  ANR  Freight,  Transport,  and 
ATC.  Common  control  of  these  three 
motor  carriers  was  obtained  by  AA 
Holdings,  which  already  controlled 
ANR  Freight  and  Transport,  and  which 
received,  as  part  of  the  control 
transaction,  the  78.4%  stock  ownership 
of  ATC  that  had  previously  been  held  by 
the  eight  principal  stockholders  of  ATC. 

In  connection  with  and  incidental  to 
the  control  transaction,  (1)  ATC  was 
merged  into  ANR  Freight,  and  ANR 
Freight  was  renamed  (its  new  acronym 
is  AATC),  and  (2)  the  principal 
stockholders  of  ATC  acquired  50%  of 
the  stock  of  AA  Holdings  (prior  to  the 
transaction,  ANRFS  had  held  100%  of 
the  stock  of  AA  Holdings).  In 
connection  with  and  incidental  to  the 
merger  of  ATC  into  ANR  Freight,  ATC's 
minority  stockholders  (the  ESOP  and 
the  former  employees)  were  "cashed 
out"  at  a  price  of  $10  per  each  share  of 
ATC  stock  formerly  held  by  such 
minority  stockholders. 

The  merger  and  the  broader  control 
transaction  were  subject  to  our 
jurisdiction  under  49  U.S.C.  11343(a). 
Accordingly,  by  notice  of  exemption 
filed  August  23,  1995,  five  parties  (ANR 
Freight,  Transport,  AA  Holdings, 
ANRFS,  and  ATC)  invoked  the  49 
U.S.C.  11343(e)  class  exemption 
codified  at  49  CFR  Part  1186.  The  notice 
was  published  in  the  ICC  Register  on 
September  1, 1995  (at  pages  15-16),  and 
it  indicated  that  we  had  exempted, 
subject  to  public  comment,  both  the 
merger  of  ATC  into  ANR  Freight  and  the 


'  Legislation  to  tenninate  the  Commission  on 
December  31, 1995,  is  now  pending  enactment. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 

2  ATC  was  also  licensed  as  a  broker,  but  its 
broker  status  is  of  no  particular  consequence  in  the 
present  context 


'  The  cited  figures  (the  78.4%  holdings  of  the 
principal  stockholders:  the  21.6%  holdings  of  the 
ESOP.  on  behalf  of  approximately  675  ATC 
employees;  and  the  415  shares  held  by  the  39 
former  ATC  employees]  have  varied  somewhat 
through  the  course  of  this  proceeding.  We  have 
therefore  used  the  figures  provided  in  the  most 
recent  pleading  (the  petition  filed  November  14. 
1995),  which  we  understand  to  represent  the  exact 
figures  as  they  stood  immediately  prior  to  the 
merger  of  ATC  into  ANR  Freight.  We  realize,  of 
course,  that  the  described  ATC  holdings  add  up  to 
415  shares  above  100%.  The  context,  however, 
suggests  that  either  the  78.4%  figure  or  the  21.6% 
figure  has  been  rounded  off.  because  the  415  shares 
held  outright  by  former  employees  amount  to 
approximately  0.07%  of  ATC's  slock. 
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control  by  AA  Holdings  of  AATC  (the 
renamed  sunrivoii  of  that  meigOT)  and 
Transport.*  Q>miAents  were  due  30  days 
after  publication  ef  the  notice,  but  none 
was  filed.  Accordtngly,  the  exemption 
became  effective  ^n  October  31. 1995. 
See  49CFR  11867.  The  merger  and  the 
control  transactioia  of  which  it  was  a 
part  were  thereaflBr  consummated  on 
November  3, 1999- 

By  petition  filed  November  14. 1995. 
AA  Holdings  and  AATC  (petitioners) 
request  a  detennifiation  verifying  that 
the  cash  price  of  $10  per  share  payable 
to  ATCs  minoritt  stockholders  in 
liquidation  of  the|r  ATC  sHodk.  is  just 
and  reasonable.^  I^tioners  seek  this 
determination  (1)1  because  they  believe 
that  we  are  requiied  by  Schwabacher  v. 
United  States,  33*  U.S.  182  (1948).  to 
make  such  a  determination  to  protect 
minority  stockholders,  and  (2)  in  oxder 
to  immuni2e  the  ^NR  Freight/ ATC 
merger  from  the  (Otherwise  applicable 
state  law  rights,  paitioilarly  the 
otherwise  applic|ble  state  law 
dissenters'  rights*  of  the  minority 
stockholders.  See|49U.S.C.  11341(a) 
("A  carrier,  corporation,  or  person 
participating  in  (4  transaction  exempted 
under  Title  49,  Subtitle  IV,  Chapter  113, 
Subchapter  mj  la  exraapt  from  the 
antitrust  laws  and  from  aU  other  law, 
including  State  ahd  municipal  law,  as 
necessary  to  let  tjiat  person  carry  out  the 
transaction,"  etc.||.  Petitioners  urge 
expedited  handing  of  their  petition. 

Our  statutory  liiandate,  49  U.S.C. 
11344(c),  requiree,  among  other  things, 
that  we  determin|B.  in  appropriate  cases, 
that  the  terms  and  conditions  of  certain 
transactions  afiiscting  stockholders  are 
just  and  reasonal^le.  See,  e.g..  Union 
Pacific  Corp.  et  ^.—Cont—MO-KS-TX 
Co.  et  al.,  4 1.C.Q2d  409.  515  (1988)  ("In 
appraising  this  transaction  electing  the 
ri^ts  of  stockholders,  it  is  incumbent 
upon  us  to  see  that  the  interests  of 
ndnority  stockholders  are  protected  and 
that  the  overall  proposal  is  just  and 
reasonable  to  those  stockholders. 
SchwtAacher  v.  United  States,  344  U.S. 
182rl98.  201  (li48).").  To  move  this 
matter  to  a  speeqy  resolution,  we  wiU  ' 
proceed  in  an  expedited  fashion. 

Because  one  or  more  of  the  eight 
principal  ATC  stockholders,  although 
not  "minority  stockholders"  in 
petitioners'  usafla  of  this  term,  cotild  be 
"mincrity  stockholders"  in  the 


Schw(d>acher  sense,*  our  "fust  and 
reasimable"  jurisdiction  conceivably 
encompasses  matters  broader  than  the 
precise  determination  sought  by 
petitioners.  Petitioners,  however,  have 
the  right  to  seek  the  narrow  v  . 
determination  they  have  requested,  and 
we  will  therefore  limit  our  inquiry  to 
the  precise  matter  that  petitioners  have 
placed  before  us:  Whether  the  cash  price 
of  $10  per  share  payable  to  ATC's 
minority  stockholders  in  liquidation  of 
their  A'TC  stock  is  j\ist  and  reasonable: 
and  we  will  adhere  to  petitioners'  usage 
of  the  term  "minority  stockholders"  to 
embrace  only  the  ESOP  (under  which 
approximately  675  ATC  employees  were 
the  beneficial  stockholders)  and  the  39 
former  ATC  employees  that  held  ATC 
stock  outside  the  ESOP. 

Accordingly,  we  solicit  comments 
from  all  interested  persons  respecting 
whether  the  cash  price  of  $10  per  share 
payable  to  the  minority  stockholders  of 
ATC  is  just  and  reasonable.  Such 
comments  must  be  submitted  by  January 
10, 1996.  Petitioners  may  file  replies  to 
such  comments  by  January  25, 1996. 

Petitioners  have  indicated  that  they 
will  serve  a  copy  of  their  petition  (only 
the  petition;  not  the  appendix 
document)  on  each  ESOP  participant 
and  on  each  of  the  39  former  employee 
stockholders.  Petitioners  have  further 
indicated  that  they  will  serve  a  copy  of 
the  appendix  document  on  any  person 
requesting  a  copy.  We  expect  that 
petitioners,  if  they  have  not  completed 
such  service  of  the  petition  prior  to  the 
date  of  publication  of  this  notice,  will 
complete  such  service  no  later  than 
December  18, 1995. 

Petitioners  have  noted  that,  as  a 
matter  of  law.  Federal  Register 
pubUcation  is  considered  to  provide 
notice  to  all  interested  persons.  Due 
process  considerations,  however, 
suggest  that,  whenever  possible, 
identifiable  interested  persons  should 
receive  actual  notice  rather  than 
constructive  notice.  We  will  therefore 
require  petitioners  to  serve  a  copy  of 
this  notice  on  each  of  the  appnudmately 


*B]r  MfMnia  dacUton  Mnr*d  Sepamber  1,  IMS, 
AA  Holding*  wm  raeiariaad  toaMuma  temporary 
control  of  ANR  Fniglit.  Tnncport.  and  ATC 
pModing  final  dispoallkm  of  the  eocemption 


I  The  petition  ttaeU  rafHencae.  and  is 
etmrnpawied  by.  a  tabetantial  docxunant  astitled 
"Patitionata'  Appen4ic««."  which  n**  ihall  refer  to 
as  the  appendix  documenL 


*The  eight  prindpel  stockholder*  owned, 
collectively,  7^4%  of  ATC's  stock;  what  any  one 
of  the  eight  owned  has  not  been  indicated. 
Petitioners  have  indicated,  however,  that  a  SS^S 
vote  was  necessary  for  approval  of  the  merger.  A 
single  principal  stockholder  acting  alone  could 
block  the  merger  only  if  that  stockholder  held 
approximately  11.74%  of  ATC's  stock  ^d  any 
sb^a  principal  stockholder  might  have  been 
unable  to  block  the  merger  even  with  11.74%  of 
ATC's  stock;  the  11.74%  calculation  assume*  that 
no  stock  held  by  the  ESOP  and  the  former 
employee*  was  voted  in  bvor  of  the  merger),  h  1* 
immediately  apparent  that  at  least  two  of  the 
principal  stockholders  each  must  have  owmed  lee* 
than  11.74%  of  ATC'*  itock.  becaoae  the  eight 
principal  stockboldai*  together  held  only  78.4%  of 
each  Mock. 


675  ESOP  participants  and  on  each  of 
the  39  former  employee  stockholders. 
Such  service  should  be  accomplished  by 
first  class  mail,  postage  prepaid,  and  all 
such  notices  should  be  mailed  no  later 
thffiQ  December  18, 1995. 

Petitioners  should  certify  in  writing, 
no  later  than  December  21, 1995,  that 
they  have  served  copies  of  their  petition 
and  this  notice  in  the  manner  indicated 
in  the  two  preceding  paragraphs. 

Any  interested  person  may  request 
copies  of  the  petition  and/or  the 
appendix  document,  in  writing  or  by 
telephone,  from  Warren  Belmar, 
Fulbright  &  Jaworski  L.L.P.,  801 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20004  (telephone: 
202-662-0200)  or  James  F.  Moriarty, 
Fleischman  &  Walsh.  P.C.  Suite  600, 
1400  16th  Street,  N.W.,  Washington, 
D.C.  20036  (telephone:  202-939-7900). 

In  addition  to  submitting  an  original 
and  10  copies  of  all  comments  and 
replies  filed  with  the  Commission, 
commenters  and  petitioners  are 
encouraged  to  submit  all  pleadings  and 
attachments  as  computer  data  contained 
on  a  3.5-inch  floppy  diskette  formatted 
for  WordPerfact  5.1  (or  formatted  so  that 
it  can  be  converted  by  WordPerfect  5.1). 
PetitionCTS  are  also  encouraged  to 
submit  on  such  a  diskette  the  petition 
and  the  appendix  document  (or  so  much 
thereof  as  can  conveniently  be 
submitted  on  such  a  diskette). 

Decided:  Decemlwr  1 ,  1995. 

By  the  Commission,  Chainnan  Moigan, 
Vice  Chainnan  Owen,  and  Commissionef 
Simmons. 

Vernon  A.  WiUiams. 
Secretary. 

(PR  Doc.  95-30082  Filed  12-A-95: 8:45  ami 
MJJNO  OOOC  TMC-et-P 

[Docket  No.  AB-448  (8ub-No.  IX)] 

SF  &  L  Railway  Inc.— AtMndonmant 
Examptfon— In  Ellia-and  Hill  Countlas, 
TX 

SF  &  L  Railway.  Inc.  (SF&L).  has  filed 
a  notice  of  exemption  under  49  CFR 
1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  18.23'  miles  of  railroad 
between  milepost  813.1.  near  Italy,  and 
milepost  831.33.  near  Hillsboro.  in  Ellis 
and  Hill  Counties.  TX. 

SF&L  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  that  must  be  rerouted;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
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Commiwrion  or  with  any  U.S.  District 
Court  or  hae  been  dedded  in  favor  of  a 
oomplaiiiant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 
1105.12  (newqi^ier  puUication),  49 
CFR  1105.7  (environmental  repcHts), 
and  49  CFR  llS2.S0(d)(l)  (notice  to 
govommental  agendea)  have  been  met 

As  a  condition  to  uae  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abaiukmment— Goshen,  360 1.CC 
91  (1979).  To  address  whether  this 
oonditian  adequately  protects  affected 
emplojreea,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
10, 1996.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  KwnHng  requests  under  49 
CFR  1152.293  must  be  filed  by 
December  21, 1995.  Petitions  to  reopen 
or  requests  for  public  use  conditicms 
under  49  CFR  1152.28  must  be  filed  by 
Janvary  2. 1996,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,*  1201 
Constitution  Avenue,  N.W., 
Washington.  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
CommLssion  should  be  sent  to 
applicant's  representative:  )o  A. 
DeRoche,  1350  New  York  Ave..  N.W.. 
Suite  800.  Washington,  DC  20005-4797. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

SF&L  has  filed  an  environmental 
report  which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 


■  A  stay  will  be  i**ued  routinely  by  the 
Conunission  in  those  proceeding*  where  an 
,  informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Cmiunission's 
Section  of  Environmental  Analysis  in  it* 
independent  investigation)  caimot  be  made  prior  to 
the  efiective  date  of  the  notice  of  exemption.  See 
Exemption  of  Oul-ofService  Rail  IJnes,  5  LCC2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
requaat  a*  *oon  a*  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  prior 
~'15  the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment — Offen  of 
Finan.  Assist..  4  l.CC.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 

*L.sgislation  that  will  terminate  the  Commission 
on  December  31, 1995,  is  now  pending  enactment. 
Parties  submitting  pleadings  should  continue  to  use 
the  Commission's  ciuient  name  and  address  until 
further  notice. 


Analysis  (SEA)  will  issue  an 
environmental  asaesament  (EA)  by 
December  15, 1905.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  1201 
Constitution  Avenue,  N.W., 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  4, 1995. 

By  the  Commission,  Joseph  H.  Dettmar, 
Acting  Director,  Office  of  Proceedings. 
VaniOD  A.  WiUiams, 
Secretary. 
(PR  Doc.  95-30059  Filed  12-8-45;  8:45  am] 

eajjNQ  cooc  Toas-oi-p 

[FInence  Doeliat  No.  32256) 

Consolidated  RaU  Corporation— 
Control  and  Operation  Exemption— 
CtaarfMd  and  Mahoning  Railway 
Company 

AQENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Commission  exempts 
bom  the  prior  approval  requirements  of 
49  U.S.C.  11343-45  the  control  and 
operation  by  Consolidated  Rail 
Corporation  of  Clearfield  and  Mahoning 
Railway  Company,  8ub|ect  to  standard 
labor  protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  January  7, 1996.  Petitions  to  stay 
must  be  filed  by  December  18, 1995,  and 
petitions  to  reopen  must  be  filed  by 
December  28, 1995. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32256  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423;  and  (2)  Petitioner's 
representative,  John  J.  Paylor.  2001 
Market  St.-16A.  P.O.  Box  41416. 
Philadelphia.  PA  19101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  EXi;  NEWS  & 
DATA,  INC.,  Interstate  Commerce 
Commission  Building,  1201 


Constitution  Avenue,  NW.,  Room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Dated:  November  22, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chainnan  Owen,  and  Commisrioner 
Simmons. 

Vanioo  A.  miUaiBS, 

Secrstoiy. 

(FR  Doc  95-30079  Filed  12-8-95;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaent  Decree 
Pureuant  to  the  Clean  Air  Act 

In  accordance  with  E)epartmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  General  Motors 
Corporation,  Civil  Action  No.  1:95-CV- 
02215.  was  lodged  on  November  30. 
1995.  with  the  United  States  District 
Court  for  the  District  of  Columbia.  The 
proposed  Consent  Decree  resolves 
claims  against  General  Motors 
Corporation  for  injunctive  relief  and 
dvil  penalties  under  the  Clean  Air  Act. 
42  U.S.C.  7401  et  seq.  (the  "Act"), 
arising  from  the  sale  of  approximately 
470,000  model  year  1991-1995  Cadillac 
vehicles,  certain  model  year  1991-1995 
Ught  duty  vehicles,  and  certain  model 
year  1989-1996  heavy-duty  gasoline 
engines  (collectively,  the  "covered 
vehicles  and  engines")  in  violation  of 
the  Act  and  the  regulations  promulgated 
thereimder  relating  to  the  emission  of 
pollutants  from  mobile  sources. 

The  proposed  Consent  Decree 
requires  that  General  Motors 
Corporation:  Implement  a  remedial 
recall  campaign  to  reduce  emissions 
associated  with  the  climate-control 
system  fuel-enrichment  strategy 
employed  on  the  Cadillacs  that  are  the 
subject  of  the  government's  claims; 
establish  a  fund  of  up  to  $8.75  million 
to  implement  one  or  more  emission 
remedial  projects  and  an  emission  test 
program  to  remedy  the  past  and  future 
emission  of  air  pollutants  from  the 
covered  vehicles  and  engines;  conduct 
tests  of  future  model  years  of  the 
covered  vehicles  and  engines  to  assess 
the  affects  of  accessory-  and  timer-based 
enrichment  strategies;  and  pay  a  dvil 
penalty  of  Sll  million  to  resolve  the 
United  States'  civil  claims  with  respect 
to  the  vehicles  and  engines  covered  by 
the  Consent  Decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 


Mral 
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oommmits  relatiiig  to  the  propotad 
CoDMBt  Oecne.  Cflinmeiits  would  be 
addwwed  to  die  A^atotant  Attonwy 
Ganeoal  to  die  EnyiraDibeDt  aoid 
Natoial  Raaouices  ^viskm.  Depaitntant 
of  Justice.  W«iihin#on.  DC  20530,  and 
should  niv  to  l/nited  States  V.  Genara/ 
Albton  CorponOoit,  DOJ  Ret  #90-9-2- 
1-2011  and  2011A, 

The  proposed  Ccpaent  Decree  mav  be 
examined  at  theO^ce  of  the  United 
States  Attorney.  Judiciary  Center  Bldg.. 
555  Fourth  St  NWi.  Waahittgttm,  DC 
20001;  at  the  Enviionmental  Protection 
Agency  Lifarary,  ReCBrenoe  Dedt.  Room 
2904. 401  M  Street  SW..  Washington. 
DC  20460;  and  at  t|e  Conseirt  Decree 
Library.  1120  G  Stqaet  NW..  4th  Floor, 
Washington.  DC  2Q005,  202-624-0692. 
A  copy  of  the  propftsed  Consent  Decree 
may  be  obtained  ill  person  or  by  mail 
from  the  Coixsent  Decree  Library.  1120 
G  Street  NW.,  4th  Floor,  Washington. 
DC  20005.  In  requesting  a  copy,  please 
nifar  to  the  referenced  case  and  enclose 
a  check  in  the  amdunt  of  $18.75  (25 
cents  per  page  reproduction  costs), 
payabW  to  the  Consent  Decree  Library!, 
|m1  M.  Gvaes, 

Chief,  Environmeataf  Enforcement  Section. 
(PR  Doc  95-30065  Itled  12-8-95;  8:45  am] 


OFFICE  OF  NATIONAL  DRUG 
CONTROl.  POUC^ 

National  Conault^Hon  on  Drug  Control 

AQENCY:  OfBce  of  flational  Drug  Control 
Policy. 

action:  The  Office  of  National  Drug 
Control  Policy  (ONDCP)  is  requesting  an 
emergency  review  under  the  Paperwork 
Reduction  Act.  Tl<is  is  becaiise  ONDCP 
is  required  by  law  to  deliver  the  1996 
National  Drug  Control  Strategy  and 
Budget  document  !to  the  Congress  in 
February,  1996,  aid  the  subject 
consultation  is  cr^cal  to  the 
development  of  that  Strategy. 


r:  The  Office  of  National  Drug 
Control  Pohcy,  Ejiecutive  Office  of  the 
Presidoit.  in  carrving  out  its 
respofuibiUties  undw  the  Paperwodc 
Reduction  Act  (44  U.S.C  Chapter  35. 5 
CFR 1320  {53  FR 16618.  May  10. 
1988}),  is  submitting  a  request  to 
conduct  a  National  Ccmsuhation  on 
Drug  Control,  endtled  "Considt  With 
America."  The  (^JDCP  consultation 
survey  instnunenit  will  be  used  to  assess 
public  opinion  regarding  perceptions  of 
the  use  and  impa|:t  of  iUidt  dnigs;  the 
effectiveness  of  pTeventicna.  intervention 
and  treatment  pregrams;  and  level  of 
public  support  fat  specific  drug  omtrol 
actions.  A  tetophane  survey  of  a  random 


sample  of  a^ihs  IB  years  of  age  and 
older  wrill  be  ccmducted. 
DATO:  ONDCP  has  requested  an 
emergency  review  of  this  submission 
under  the  Paperwork  Reduction  Act; 
this  Office  of  Management  and  Budget 
(OMB)  review  has  been  requested  to  be 
completed  by  December  8. 1995. 
FOR  niimCII  MFOMUTION  CONTACT: 
Comments  and  quesdons  regarding  the 
National  Survey  on  Drug  Ccmtrol  mould 
be  directed  to  Mr.  N.  Ross  Deck.  Senior 
Policy  Analyst.  Office  of  National  Drug 
Control  Policy,  Executive  Office  of  the 
President.  750  17th  Street  NW.. 
Washington.  DC  20500.  (202)  395-6736. 
Any  niember  of  the  public  who  wants  to 
comment  on  the  information  collection 
request  which  has  been  submitted  to 
OMB  should  advise  Mr.  Deck  of  this 
intent  at  the  earliest  possible  date. 

Averqge  Burden  Hours/Minutes  per 
Response:  12  Minutes. 
Frequency  of  Response:  One  time  data 

collection. 
Number  of  Respondents:  2,000. 
Total  Annucd  Burden  Hours:  400. 
Total  Aiuiual  Response:  2.000. 
Affected  Pubtc:  Non-institutional 

adult  (18  years  of  age  or  oldw) 

population  residing  in  the  U.S.  at  the 

household  level. 
RespondaOs  Obligation  to  Replay: 

The  survey  is  voluntary. 

SUPPLBIEKTAflV  MFORMATION:  None. 
Sigbed  at  Washingtmi,  DC,  this  1st  day  ot 

December,  1995. 

N.KoHDwk. 

Senior  Policy  Analyti. 

(FR  Doc.  95-30030  Filed  12-8-:95;  8:45  am] 
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NUCLEAR  REGULATORY 

CDocket  No.  50-4401 

Ctoveland  Electric  Ntuminating 
Company,  Canterior  Sarvtoa  Company, 
Duqvasna  Uglrt  Company,  Ohio 
Ediaon  Company.  Pennaylvania  Power 
Company,  Toledo  Ediaon  Company 
(Perry  Nudaar  Power  Plant,  Unit  1); 
Exemption 


Cleveland  Electric  Illuminating 
Company,  (the  licensee)  is  the  holder  of 
Facility  Gyrating  License  No.  NPF-58, 
which  authorizes  operation  of  the  Perry 
Nuclear  Power  Plant,  Unit  1  (PNPP). 
The  operating  License  provides,  among 
other  things,  that  the  licmuee  is  subject 
to  all  rules,  regulations,  and  (Hders  of 
the  Commission  now  and  hereafter  in 
effect. 


The  iKdlity  consists  of  a  single  belling 
water  reactor  located  at  the  licensee's 
site  in  Lake  Coonty.  Ohio. 

n 

Contaimnent  leek  rate  testing  is 
necessary  to  demonstiate  that  the 
meesured  leek  rate  is  within  the 
acceptance  criteria  dted  in  the  licensing 
design  basis.  Periodic  testing  of  the 
ovnall  oontainmtat  s&octure  along 
with  separate  leak  testing  of  the 
penetradoos  provides  assurance  that 
post^accident  radiological  consequences 
will  be  within  the  limits  of  10  CFR  Part 
100.  The  Commission's  requirements 
regarding  leak  rate  testing  are  found  in 
Appendix  J  to  10  CFR  Part  50. 

In  its  letter  dated  October  21. 1994^ 
the  licensee  applied  for  partial         ^  - 
exemptions  from  the  Commission's 
regulations.  Hie  subject  exemptions, 
which  are  from  the  requirements  in 
Appendix  J.  Option  A.  to  10  CFR  Part 
50,  indude: 

•  Section  III.A.5(b)(2)  states  that-tiie 
measured  leakage  frcnn  the  containment 
integrated  leak  rate  (Type  A)  test  (Lam) 
shall  be  less  than  75%  of  the  maximum 
allowable  leekage  rate  (0.75  La). 

•  Sections  m.B.S  and  III.C.3  require 
that  the  combined  leekage  Of  valves  and 
penetrations  subject  to  Type  B  and  C 
local  leak  rate  testing  be  less  than  0.6 
times  the  maximum  allowable  leakage 
rate  (0.6  La). 

•  Section  m.A-Kd)  requires  that  all 

fluid  systems  that  would  be  open  to 
containment  following  post-accident 
conditions,  be  vented  and  drained  prior 
to  conducting  the  containment 
integrated  leak  rate  test. 

•  Section  m.D.Ka)  states  that  the 
third  Type  A  test  of  each  10-year 
interval  be  conducted  when  the  plant  is 
shut  down  for  the  10-year  plant 
inservice  inspection. 

•  Section  m.D.  3  states  that  Type  C 
tests  shall  be  performed  during  each 
reactor  shutdown  for  refueling  but  in  no 
case  at  intervals  greater  than  2  yean. 
Type  C  tests  are  tests  intended  to 
measure  containment  isolation  valve 
leakage  rates. 

in 

Section  nLA.5(b)(2)  states  that  the 
measured  leakage  firom  the  containment 
integrated  leak  rate  (Type  A)  test  (Urn) 
shall  be  less  than  75%  of  the  maxiraiun 
allowable  ledcage  rate  (0.75  U).  The 
licensee  proposes  to  exempt  main  steam 
line  isolation  valve  leakage  from  Type  A 
test  results  and  consider  leakage  from 
the  main  stemn  lines  separately. 
Sections  ni.B.3  and  in.C.3  require  that 
the  combined  leakage  of  valves  and 
penetrations  subject  to  Tjrpe  B  and  C 
local  leak  rate  testing  be  less  than  0.6 


times  the  maximum  allowable  leakage 
rate  (0.6  LJ.  The  licensee  proposes  to 
exempt  main  steam  line  isolation  valve 
leakage  from  the  combined  lealcage  from 
Type  B  and  C  local  leak  rate  testing  and 
consider  leakage  from  the  main  steam 
lines  separately.  Section  in.A.l(d) 
requires  that  all  fluid  systems  that 
would  be  open  to  containment 
following  post-accident  conditions,  be 
vented  and  drained  prior  to  conducting 
Type  A  tests.  The  licensee  proposes  that 
the  piping  between  the  inboard  and 
ouAoard  main  steem  line  isoletion 
valves  be  flooded  with  watw  when  Type 
A  tests  are  conducted. 

During  the  original  staff  review  of  the 
PNPP,  the  licensee  proposed  separate 
treatment  of  meas\ired  leakage  past  the 
main  steem  isolation  valves.  This 
approach  is  consistent  with  the  staff's 
Standard  Review  Plan  (SRP)  15.6.5, 
Appendix  D.  "Radiological 
Consequences  of  a  Design  Basis  Loss-of- 
Coolant  Accident:  Leakage  from  Main 
Steam  Isolation  Valve  Leakage  Control 
System."  In  this  SRP,  the  radiological 
consequences  associated  with  leakage 
from  the  main  steam  lines  is  calculated 
separately  and  subsequentiy  combined 
with  the  consequoices  from  other 
fission  product  release  paths. 

As  described  in  the  Final  Safety 
Aiudysis  Report,  the  licensee  calculates 
off-site  dose  consequences  by  assuming 
separate  contributions  from  the 
contaimnoit  integrated  leak  rate  and  the 
main  steam  line  isolation  valve  leak 
rate.  These  assumptions  are  supported 
by  the  staff's  Safety  Evaluation  Report 
(NUREG-0887)  and  die  PNPP  Technical 
Specifications.  Both  the  FSAR  and 
Specification  3.6.1.2.a  state  that  the 
overall  containment  integrated  leak  rate 
shall  be  less  than  0.20  percent  per  day. 
NUREG-0887  lists  this  same  value  for 
the  contaimnent  integrated  leak  rate  and 
a  separate  contribution  from  main  steam 
line  leakage.  Finally,  Specification 
3.6.1.2.b  mecifically  states  that  main 
steam  line  leakage  will  not  be 
considered  part  of  the  comUned  leak 
rate  for  penetrations  and  valves. 
Specification  3.6.1.2.C  limits  the 
maximum  allowable  leakage  from  each 
main  steam  line  to  25  standard  cubic 
fiaet  per  hour. 

As  described  above,  the  licensee  does 
not  include  leakage  frcan  the  main  steam 
line  isolation  valves  in  either  the  Type 
A  test  results  or  the  combined  Type  B 
and  C  test  results.  Since  the  licensee 
measures  main  steam  line  leakage 
separately  from  other  Appendix  J 
related  testing,  the  Ucensee  does  not 
want  leakage  from  the  main  steam  lines 
to  inadvertenUy  influence  the  Type  A 
test  results.  Therefore,  in  lieu  of  venting 
and  draining  the  piping  between 


containment  isolation  valves  as  required 
by  Appmdix  J,  the  Ucensee  proposes 
fillii^g  this  section  of  piping  wim  water 
when  Type  A  tests  are  performed. 
Filling  diese  sections  of  pipe  with  water 
woiUd  ensure  that  air  would  not  pass 
through  these  lines  and  thereby 
contribute  to  the  Type  A  test  results. 

The  licensee  has  proposed  alternative 
methods  to  the  leak  testing  requirements 
of  Appendix  J.  While  the  licensee  is 
treating  main  steam  line  leakage 
separately  from  both  Type  A  test  resiilts 
and  the  combined  Type  B  and  C  test 
results,  the  licensee  still  meets  the 
intent  of  Appendix  J  by  demonstrating 
that  the  overall  leakage  is  within  design 
limits.  Therefore,  the  staff  ccmcludes 
that  special  circumstances  are  present  as 
required  by  10  CFR  50.12(a)(2)(ii).  in 
that  application  of  the  regulation  is  not 
needed  to  meet  the  underlying  piupose 
of  the  rule.  Furthermore,  the  staff  finds 
that  permitting  the  alternative  methods 
of  leak  testing  will  not  present  an  undue 
risk  to  the  public  health  and  safety. 

Section  III.D.l(a)  requires,  in  part,  that 
"•  *  *  aset  ofthree'^rpe  Atestsehall 
be  performed,  at  approximately  equal 
intervals  during  eadi  10-year  service 
period.  The  third  test  of  each  set  shall 
be  conducted  when  the  plant  is 
shutdown  for  the  10-yeer  plant  inservice 
inspections."  The  licensee  proposes  to 
perform  the  three  Type  A  tests  at 
approximately  equal  intervals  within 
each  10-year  period,  with  the  third  test 
of  each  set  conducted  as  close  as 
practical  to  the  end  of  the  10-year 
period.  However,  there  would  be  no 
required  connection  between  the 
Appendix  J  10-year  interval  and  the 
inservice  inspection  10-year  interval. 

The  10-year  plant  inservice  inspection 
(ISI)  is  the  series  of  inspections 
performed  every  10-years  in  accordance 
with  Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Addenda  as 
required  by  10  CFR  50.55a.  The  Ucensee 
performs  the  ISI  volumetric,  surface, 
and  visual  examinations  of  components 
and  system  pressure  tests  in  accordance 
witii  10  CFR  50.55a(g)(4)  throughout  the 
10-year  inspection  interval.  The  major 
portion  of  this  effort  is  presentiy  being 
performed  diuing  the  refueling  outages. 
As  a  result,  there  is  no  extended  outage 
in  which  the  10-year  ISI  examinations 
areperformed. 

There  is  no  benefit  to  be  gained  by  the 
coupling  requirement  dted  above  in 
that  elements  of  the  PNPP  ISI  program 
are  conducted  throughout  each  10-year 
cyde  rather  than  during  a  refueling 
outage  at  the  end  of  the  10-year  cycle. 
Consequentiy,  the  subject  coupling 
requirement  offers  no  benefit  either  to 
safety  or  to  the  economical  operation  of 
the  feciUty. 


Moreover,  each  of  these  two 
surveiUance  tests  (i.e.,  the  Type  A  tests 
and  the  10-year  ISI  program)  is 
independent  of  the  other  and  provides 
assurances  of  different  plant 
characteristics.  The  Type  A  test  assures 
the  required  leak-tightness  to 
demonstrate  compUance  with  the 
guidelines  of  10  CFR  Part  100.  The  10- 
year  ISI  program  provides  assurance  of 
the  integrity  of  the  structures,  systems 
and  components  as  well  as  verifying 
operational  readiness  of  pumps  and 
valves  in  compUance  witii  10  CFR 
50.S5a.  There  is  no  safety-related 
concern  necessitating  their  coupling  in 
the  same  refueling  outage.  Accordingly, 
the  staff  finds  that  appUcation  of  the 
regulation  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule. 

On  this  basis,  the  staff  finds  that  the 
Ucensee  has  demonstrated  that  there  are 
special  circumstances  present  as 
required  by  10  CFR  50.12(a)(2)(n). 
Further,  the  staff  also  finds  that  the 
uncoupling  of  the  Type  A  tests  from  the 
10-year  ISI  program  will  not  present  an 
undue  risk  to  the  pubUc  health  and 
safety. 

Section  in.D.3  of  Appendix  J  states 
that  Type  C  tests  shall  be  performed 
during  each  reactor  shutdown  for 
refueling  but  in  no  case  at  intervals 
greater  than  2  years.  The  Ucensee 
requested  relief  from  the  requirement  to 
perform  Type  C  tests  during  each 
reactor  shutdown  for  refueling.  The 
Ucensee  proposes  to  perform  the 
required  T)rpe  C  tests  while  the  plant  is 
at  power. 

Section  n.D.3  of  Appendix  J  requires 
that  "Type  C  tests  shall  be  performed 
during  each  reactor  shutdown  for 
refueling  but  in  no  case  at  intervals 
greater  than  2  years."  Paragraph  III.D.2 
discusses  the  scheduling  of  Type  B  tests 
and  contains  the  same  wording  but  also 
indudes  an  additional  provision  that 
aUows  Type  B  tests  to  be  performed  at 
"other  convenient  intervals"  in  Ueu  of 
during  reactor  shutdown  for  refueling. 
The  Ucensee  has  requested  that  this 
same  flexibiUty  be  appUed  to  Type  C 
local  leak  rate  testing. 

The  underlying  purpose  of  the  rule  is 
to  ensine  that  adequate  testing  is  done 
to  demonstrate  containment  integrity. 
From  the  standpoint  of  testing 
adequacy,  when  the  testing  is  performed 
is  not  significant  because  the  conditions 
of  testing  are  the  same  regardless  of 
when  it  is  performed.  As  indicated  by 
the  Ucensee,  the  BWR/6  Mark  m 
contaimnent/suppression  pool  design  is 
such  that  Type  C  local  leak  rate  testing 
can  be  performed  during  power 
operation  on  certain  systems.  In 
addition,  the  DryweU  and  Containment 
Purge  System  containment  isolation 
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valves  have  surveilluioe  raquinoMntf 
imposed  cm  them  to  damonstnte  lealc 
tightness  during  p#«ver  operatian.  These 
surveillanoe  tests  ^  die  same  exact 
leak  rate  tests  as  tlf  Type  C  kical  leak 
rate  tests  perfanned  daring  i^ueUng 

outages. 

Taking  credit  foe  testing  perfoimed 
durii^  ptnver  opemticHi  provides  the 
same  degree  of  asstiranoe  of 
containment  integrity  as  taking  credit 
for  testing  peiformbd  during  ^utdown. 
In  addition,  testing  while  at  power  may 
be  preiinable  whe4  considering  ALARA 
and  operri>ility  requirements.  Therefore, 
the  special  drcumctances  of  10  CFK 
50.12(aM2Kii)  are  present  in  that 
application  of  the  legulatian  in  this 
paiticular  drcumsUnce  is  not  necessary 
to  achieve  the  und^lying  purpose  of  the 
rule. 

IV 

The  Granmiasio]  i  has  determined  that 
pursuant  to  10  CFK  50.12(a)(1)  that  this 
exemption  is  authorized  by  law,  vrill  not 
present  an  undue  iisk  to  the  piiblic 
health  and  safety,  bnd  is  consistent  with 
die  rfnimtm  defsi^  and  security.  Hie 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(aX2)(ii).  are  present  Justifying 
the  exemption;  nqmely,  that  application 
of  the  regulation  ih  this  particular 
drcumstanoe  is  n^  necessary  to  achieve 
the  imderfying  purpose  of  the  rule. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  (^ermined  that  the 
granting  of  this  E)iemption  will  not  have 
a  significant  imparl  on  the  quality  of  the 
human  environment  (60  FR  51821).  This 
exemption  is  efMtive  upon  issuance. 

Dated  at  Rockvilli  Macyland.  thii  4th  day 
ofDeonnberl995. 

For  the  Nuclear  R^vlahxy  Commianon 
Jade  W.  lee. 

Director,  DMtion  ofiReaetor  Profecta  W 
IV,Ofpeec^NudearBeactor  Regulation 

(FR  Doc.  95-30048  Filed  12-8-95;  8:45  am] 
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Ctovviand  ElMtrlB  munUnating  and 
owe  Edteon  CoitpMiy.  at  al.;  Node*  of 
Tranafir  of  Ownwahip  of  Parry  Nudaar 


Notice  is  hereby  given  that  the  United 
States  Nuclear  Rogatory  Commission 
(Commission)  is  considering  approval 
imder  Title  10  ofithe  Code  of  Federal 
Regulations  (CFFQ,  Section  50.80,  of  the 
transfer  of  17.42%  (except  for  related 
transmissim  fec^ties)  of  the  ownership 
of  the  facilities  foft  the  Perry  Nuclear 
Power  Plant,  Unit  No.  1  (PNPP  Unit  1) 
fnun  the  CSiio  Edison  Company  (Ohio 


Edison)  to  a  wholly  owned  subaidiaiy  d 
Ohio  Edison.  OBS  Nuclear  Inc.  (OES). 
By  "Applicatian  For  Lioenae  TJransfer  In 
Connection  l^th  Sele  And  Rriated 
Ttanaactions"  filed  November  17. 1095, 
Ohio  Edison  informed  the  Commission 
that  it  will  sell  to  OES  on  cff  before 
Daprasber  31. 1995,  a  17.42% 
ownership  interest  in  the  PNPP  Unit  1 
fedlity,  except  for  the  transmission 
facilities  that  are  a  part  of  Unit  1.  On 
Janiiary  1. 1996,  or  immediately 
thereafter.  OES  will  enter  into  a  take  or 
pay  steam  sale  agreement  with  Ohio 
EdisclD  pursuant  to  which  C^o  Edison 
will  purdiase  from  OES  the  steem 
generated  by  the  interest  in  PNIT  Unit 
1  transferred  to  OES.  OES  will  also  grant 
CHiio  Ediaim  the  right  to  utiUze  the 
turbine  generator  potion  of  PNPP  Unit 
1  translBTred  to  OBS.  Both  the 
agreement  for  the  sale  of  steam  and  the 
grant  of  the  rigjht  to  use  the  turbine 
generator  will  run  for  the  tenn  of  the 
PNPP  Unit  1  license  through  completion 
of  plant  decommissioning.  Pursuant  to 
the  tenns  of  the  arrangements,  Gbio 
Edison  will  have  the  option  to  convert 
the  steam  purchase  agreement  and  its 
right  to  utilize  the  Unit  1  turbine 
generator  to  a  lease  to  itself  of  the 
interest  in  PNPP  Unit  1  conveyed  to 
OES. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
a  license,  after  notice  to  interested 
persons,  upon  the  Commission's 
determination  that  the  holder  of  the 
license  following  ^e  trandier  of  control 
is  qualified  to  be  a  holder  of  the  license 
and  the  transfer  of  the  control  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations  and 
ordos  of  the  Commission.  Ohio  Edison 
has  requested  consent  under  10  CFR 
50.80  to  transfer  of  the  license 
effectuated  by  the  change  in  control  of 
such  ownership  interest  in  PNPP  Unit  1. 
Additionally,  OMo  Edison  has 
submitted  a  license  amendment 
application,  dated  November  22, 1905, 
adding  OES  to  the  PNIT  Unit  1  Ikxnse. 
to  reflect  this  transfer,    t  ^-  <^' '  •  a:-  f'w 

For  further  details  with  respect  to  this 
action,  see  the  November  17,  and  22, 
1995  letters,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Doctunent  Room,  the  Geh^an., 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Perry 
Public  library,  3753  Main  Street.  Perry, 
Ohio. 

Dated  at  RbckviDe,  Mailed  this  4th  day 
of  December  1995. 


For  the  Nuclear  Raguiatory  CommiasiiHi. 
GailH-MaraiB. 

Director.  Project  Directorate  10-3.  Division 
ofReactorProjects—m/IV.  Office  ofNudear 
Beactot  Regulation.  ■  »;    * . 

(FR  Doc  95-30049  FHad  iz-«^;-S:45  mt] 
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PaltoadM  Plant:  Notica  of  WHhdrawal 
of  AppNcallon  for  Amandmwit  to 
FacOtty  OporaHng  Uoanaa 

The  U.S.  Nuclear  R^ulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Conaumare  Power 
Company  (the  licensee)  to  withdraw  its 
June  14, 1991  (as  supplemented  July  17. 
1991,  and  January  10. 1992),  application 
for  a  proposed  amendment  to  FacUity 
Operating  License  No.  in>R-20  for  the 
Palisades  Plant,  located  in  Van  Buren 
Coimty,  Michigan. 

The  proposed  amendment  would 
have  modified  the  facility  operating 
license  to  allow  an  exception  to  the 
Palisades  Final  Safety  Ajialysis  Report 
requirement  to  perform  the  maximum 
hypothetical  accident  analysis  in 
accordance  with  the  Standard  Review 
Plan,  Section  15.6.5,  Appendix  B, 
Subsectiaa  11(1).  The  Commission  had 
previousfy  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendment  published  in  the  Federal 
Kegiater  on  September  18, 1991  (56  FR 
47233).  However,  by  letter  dated 
October  9, 1995,  the  licensee  withdrew 
the  proposed  diange. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  14, 1991.  as 
supplemented  July  17, 1991,  and 
January  10, 1992,  and  the  licensee's 
letter  dated  October  9, 1995 ,  which 
withdrew  the  application  for  licraise 
amendment  The  issue  was  addressed  in 
a  related  safety  evaluation  dated  January 
9, 1995.  Consumers  Power  Company 
will  submit  a  revised  maximimi 
hypothetical  accident  analysis  by 
January  1996.  The  above  documents  are 
available  for  public  inspection  at  tha 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Van  Wylen  Library,  Hope  Collega. 
Holland.  Michigan  49423. 

Dated  at  Rockville,  Maryland,  this  1st  day 
(rf  December  1995. 
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For  the  Nuclear  Rsgulatoiy  CommiMicn. 
Maiaha  Gaadianni. 

Prefect  Manager,  Project  Directorate  IB-1 , 
Division  of  Reactor  Projects— UUIV,  Office  of 
Nuclear  Reactm  Regulation. 
(FR  Doc.  95-30047  Filed  12-8-95;  8:45  am] 


IPoclcat  No*.  50-295  and  80-304 

CommomMaith  Edtoon  Company;  Zlon 
Nudaar  Power  Station.  Units  1  and  2 
Envftronmantal  Aaaasamant  and 
Rndlng  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions 
from  certain  requirements  of  10  CFR 
part  50,  Appendix  J,  Paragraph  m. 
Leakage  Testing  Requirements,  to 
Facility  Operating  License  Nos.  DPR-39 
and  I^R-48,  issued  to  Commonwealth 
Edison  Company  (ComEd,  the  licensee), 
for  operation  of  the  Zion  Nuclear  Power 
Station,  Units  1  and  2,  located  in  Lake 
County,  Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  dated  November 
28, 1995,  as  supplemented  on  December 
6, 1995.  The  proposed  action  would 
exempt  the  licensee  from  the 
requirements  of  10  CFR  part  50, 
Appendix  J,  Paragraph  in.C  tmd  III.D,  to 
the  extent  that  exemptions  would  be 
granted  due  to  system  and  penetration 
design. 

"The  Need  for  the  Proposed  Action 

The  current  Type  C  containment  leak 
rate  test  requirements  for  21ion  Nuclear 
Power  Station,  pursuant  to  10  CFR  part 
50,  Appendix  J,  Sections  in.C  and  HI.D.S 
are  that  local  leak  rate  periodic  tests 
shall  be  performed  during  reactor 
shutdown  for  refueling,  or  other 
convenient  intervals,  but  in  no  case  at 
intervals  greater  than  2  years.  ComEd 
has  determined  that  the  required  tests 
have  not  been  performed  previously  on 
the  penetrations  that  form  the  basis  for 
this  exemption  request.  The  exemptions 
are  needed  to  allow  the  licensee  to  use 
an  alternate  testing  method  and  thereby 
realize  considerable  cost  savings,  less 
radiological  exposuire  and  fewer  unit 
thermal  cycles  with  no  adverse  impact 
on  public  health  and  safety. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemptions  would  not 
increase  the  probability  or  consequences 


of  accidents  previously  analyzed  and 
would  not  afilsct  fedlity  radiation  levels 
or  fedlity  radiological  effluents.  The 
licensee  has  analyzed  the  possible  leak 
paths,  availability  of  the  isolation  valve 
seal  water  system,  prior  Type  A  leak  test 
results  as  they  are  impeded  by  leaks 
from  the  types  of  valves  in  question  and 
the  probability  of  the  sequences  of 
events  necessary  for  significant  leakage 
to  occur  through  the  identified 
pathways.  The  licensee  has  provided  an 
acceptable  basis  for  conduding  that  in 
spite  of  the  proposed  exemptions  the 
containment  leak  rates  would  still  be 
maintained  within  acceptable  limits. 

Accordingly,  the  Commission  has 
concluded  diat  the  exemptions  do  not 
result  in  a  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  nor  do  they  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impads  assodated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemptions  only  involve  Type  C  testing 
of  the  containment.  They  do  not  affed 
nonradiological  plant  effluents  and  have 
no  other  environmental  impad. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impads 
associated  with  the  proposed 
exemptions. 

Alternatives  to  the  Proposed  Action 

Since  the  Conmiission  has  concluded 
there  is  no  measurable  environmental 
impad  assodated  with  the  proposed 
exemptions,  any  alternatives  with  equal 
or  greater  environmental  impad  need 
not  be  evaluated.  The  principal 
alternative  to  this  action  would  be  to 
deny  the  request  for  exemptions.  Such 
action  would  not  reduce  the 
environmental  impacts  of  plant 
operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  Nuclear 
Regulatory  Commission's  Final 
Environmental  Statement  dated 
December  1972,  related  to  the  operation 
of  the  Zion  Nuclear  Power  Station, 
Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  28, 1995,  the  NRG  staff 
consulted  with  the  Illinois  State 
Official,  Mr.  Frank  Niziolek;  Head, 
Reador  Safety  Section;  Division  of 
Engineering;  Illinois  Department  of 


Nudear  Safety;  regarding  the 
environment^  impad  of  the  proposed 
action.  The  State  offidal  had  no 
comments. 

Finding  of  No  Significant  Impad 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  efiied  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impad 
statement  for  the  proposed  exemption. 

For  further  details  with  resped  to  this 
action,  see  the  licensee's  letters  dated 
November  28, 1995,  as  supplemented  on 
December  6,  1995,  which  are  available 
for  public  inspedion  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.;AVashington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Waukegan  Public  Library, 
128  N.  Coxmty  Street,  Waukegan, 
Illinois  60085. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Qyde  Y.  Shiraki, 

Project  Manager,  Project  Directorate  111-2, 
Division  of  Reactor  Projects — IIUIV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  95-30253  Filed  12-8-95;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Public  Information  Collection 
Raqulrementa,  Requaet  for  Public 
Input;  Personal  Reference  Inquiry  for 
Administrative  Law  Judge  Positions; 
Notice  of  Intent  To  Request  OMB 
Approval  (or  Continuation  of  Form 
OPM-192 

AGENCY:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Announcement  of  information 
collection;  request  for  comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  U.S.  Office  of  Personnel 
Management  (Office)  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  colledion 
requirement  concerning  the  Personal 
Reference  Inquiry  for  Administrative 
Law  Judge  positions.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Redudion  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3506(c)(2)(A)). 
DATES:  Comments  are  requested  by 
February  9,  1996. 

ADDRESSES:  Dired  all  written  comments 
to  U.S.  Office  of  Personnel  Management, 
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Administntive  Law  ludgBS  OfBce. 
Roam  6321. 1900  E.  $treet  NW., 
Washingten.  DC  20415. 
KM  FUnTHER  MFOMlinON  OONTACT: 
Requests  for  additioqal  infomiatiaa  or 
copies  of  the  fonn(8)  pnd  instructions 
should  be  directed  td  U.S.  Office  of 
Persoonel  Managemdnt,  Attn:  John  E. 
Flannery,  Room  632i7l900  E  Street 
NW..  Washington.  DC  20415.  Tel.  (202) 
606-0810. 

SUPPLEMBITARY  mFOtUAVOH:  The  Office 
invites  the  general  public  and  other 
Federal  agencies  to  cpmmeot  on 
proposed  and/or  con^nuing  infoimatian 
collections  pursuant  ko  the  Paperworic 
Reduction  Act  of  10^  (Public  Law  104- 
13: 44  U.S.C  3806(ci2)(A)).  The 
comments  should  adttiees  the  accuracy 
of  the  burden  estimates  and  ways  to 
w|f|iinii»»  the  burdeni  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  fonnp  of  information 
technology,  as  wall  4b  other  relevant 
aspects  of  the  infonqation  coUection. 
The  comments  that  are  submitted  will 
be  summarized  and  Included  in  the 
Office's  request  fat  Office  of 
Mmagement  and  Budget  {OMB) 
approval  All  comments  will  become  a 
matter  of  public  record.  In  this 
dociunent  the  Officelis  soliciting 
cmnments  conceraij|g  the  following 
infbnnatimi  collectifo. 

Tide:  Personal  Re^rence  Inquiry  for 
Administrative  Lawjfudge  Positions. 
C»tB  Number:  32q6-0043. 
Form  Number:  OPM  Form  192. 
Abstract:  OPM  Fotm  192  is  designed 
to  collect  infbnnatio^  dwut  an 
applicant's  qualific^ons  in  as  simple  a 
manner  as  possible,  tt  asks  reference 
givers  to  circle  statetients  indicating 
which  of  the  behavioral  statements 
describing  the  behavior  of  an  attorney  or 
a  judge  are  most  representative  of  the 
applicant  This  format  takes  less  time  to 
complete  and  is  lessi  burdensome  to  the 
refiarence  giver  than  the  more  traditional 
open-«idMl  persontA  reference  inquiry 
which  asks  for  writ^n  statements 
as^kssing  applicant^  job  qualifications. 
The  circled  marks  (^  the  returned  form 
are  easily  scored. 

Current  Actions:  There  are  no  changes 
to  the  information  cbllection.  This 
submission  is  beingisubmitted  to  extend 
the  expiration  date. 

Type  of  Review:  pension  (without 
change). 

Affected  Public:  Personal  Reference 
Inquiry  forms  are  n^  sent  to  small 
businesses  or  entities  as  such.  However, 
the  perscm  firom  whom  information  is 
sought  may  be  an  e4iployee  or  member 
of  a  small  business  or  law  firm.  As 
explained  in  the  abeve  Abstract,  the 
fbnn  is  designed  in  a  brief,  six-question 


{(Qimat  wdiich  can  be  ahswared  by 
including  responses.  Thtisr,  the 
informatioD  collection  burden  on 
reepondo^  is  thlnimal. 

Eitunated  Number  of  RespondentK 
Approximately  3.000  referraice  giver^ 
respond  each  year. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  500  hours. 

Legal  Gtations:  Under  the  provisions 
of  the  Admini^rative  Procedures  Act  of 
1946  in  pertinent  part,  now  5  U.S.C. 
553-559  and  3105.  and  5  U.S.C.  1104 
and  3304,  the  U.S.  Office  of  Persomiel 
Management  (OPM)  is  required  to 
ident^  through  competitive 
examination  qualified  applicants  for 
appointment  to  Administrative  Law 
Judge  (ALJ)  posati<His.  Further,  under  5 
U.S.C.  1305,  OPM  is  specifically 
authorized  to  collect  such  information 
and  reports  as  it  needs  to  carry  out  its 
responsibility  for  examining  applicants 
for  ALJ  positions. 

Dated:  November  7, 1995. 
U.S.  Office  of  Peraoonel  Management 
Lanraiae  A.  Gwtnt, 
Deputy  Director. 

[PR  Doc.  95-29881  Filed  12-8-95: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[nsisias  No.  34-96660;  File  No.  SR-Amex- 
95^471 

S«IMtogulatDry  Organbcations;  Notice 
of  nilng^of  ProfWsMI  Rule  Change  by 
AnMilean  Stock  Exchange,  Inc. 
Relating  to  Listing  Standards  for 
Options  on  Equity  Securttiee  Issued  In 
a  Reoiganization  Transaction  Pursuant 
to  a  Public  Offering  or  a  Rights 
Distribution 

December  4. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(**Act"),»  and  Rule  19b-4  thereunder .» 
notice  is  hereby  given  that  on  November 
29, 1995,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  (^'Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publimed  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


•  15  U.S.C  TasCbHD- 

>  17  CFR  240.iab-4. 


L  Setf-RegnlatOTy  Oiganization's 
Statement  of  tlw  Terns  of  Sobstance  of 
the  Propoead  Rnk  Change 

The  Amex  prqpoees  to  amend  its 
listing  standards  in  respect  of  options 
on  equity  securities  issued  in  a  spin-off. 
reorganization,  recapitalization, 
restructuring  or  similar  transaction 
where  the  issuance  is  made  pursuant  to 
a  public  offering  or  a  rights  distribution. 

The  text  of  die  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex.  and  at  the 
Commission. 

n.  Sdf-Segalatoiy  Oiganiiatfam's 
Statement  ftf  die  Pnrpoee  of  and 
Statotory  Baals  for,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  induoed  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Hie  purpose  of  the  proposed  rule 
change  is  to  amend  the  special  listing 
standards  set  forth  in  Amex  Rule  915, 
Commentary  .05  that  apply  to  options 
on  equity  securities  issued  in  certain 
spin-ofEs.  reorganizations, 
recapitalizations,  restructurings  or 
similar  transactions  (referred  to  herein 
as  "restructuring  transactions")  so  as  to 
also  include  securities  issued  pursuant 
to  a  public  offsring  or  a  rights 
distribution  that  is  part  of  a 
restructuring  transaction. 

The  proposed  amendment  to  Rule 
915,  Commentary  .05  is  intended  to 
facilitate  the  listing  of  options  on  equity 
securities  issued  in  restructuring 
transactions  (referred  to  as  "Restructure 
Securities")  by  permitting  the  Exchange 
to  base  its  determination  as  to  the 
satisfaction  of  certain  of  the  listing 
standards  set  forth  in  Exchange  Rule 
915  and  Commentary  .01  thereunder  by 
reference  to  (1)  specified  characteristics 
of  the  "Original  Security"  in  respect  of 
which  the  Restructure  Security  was 
issued  or  distributed;  (2)  the  trading 
market  of  the  Original  Security;  (3)  the 
number  of  shares  of  the  Restructure 
Security  issued  and  outstanding;  or  (4) 
to  the  listing  standards  of  the  exchange 
on  which  the  Restructure  Security  is 
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listed.  Rule  915,  Commentary  .05  would 
permit  the  Exdiange  to  certify  a 
Reetructura  Security  as  (^ons  eligible 
sooner  than  if  it  had  to  wait  until  it 
could  base  its  ceitificatian  on 
characteristics  of  the  Restructure 
Security  itself,  but  only  in 
drciunstanoes  where  me  fiactors  relied 
upm  make  it  reasonable  to  conclude 
that  the  Hastrustare  Security  ¥nll  in  &ct 
satisfy  appiicri>le  listiiME  criteria. 

As  recentfy  approvedby  the 
Commission,  Amex  Rnle  915, 
Commentary  .05  does  not  extend  to 
restructuring  transactions  involving  the 
issuance  of  a  Restructure  Security  in  a 
public  ofiiBring  or  a  rights  distribution.^ 
The  questions  raised  by  the  proposed 
extension  of  Commentary  .05  to  Amex 
Rule  915  to  reorganization  transactions 
involving  public  offsrings  or  rights^ 
distributions  reflect  that  when  a 
Restructure  Security  is  issued  in  a 
public  offiaring  or  pursuant  to  a  rights 
distribution,  it  cannot  automaticaUy  be 
assumed  that  the  shareholder 
population  of  the  Restructure  Security 
and  the  Original  Security  will  be  the 
same.  Instead  the  holders  of  a 
Restructure  Security  issued  in  a  public 
offiaring  will  be  those  persons  who 
subscruied  for  and  purchased  the 
security  in  the  offering,  and  the  holders 
of  a  Restructure  Security  issued  in  a 
rights  distribution  will  be  those  persons 
who  elected  to  exercise  their  rights. 
Even  in  the  case  of  a  distribution  of 
nontransferable  rights  to  shareholders  of 
the  Original  Security,  not  all  such 
shareholders  may  choose  to  exercise 
their  rights.  As  a  result,  it  cannot  be 
assumed  that  the  Restructure  Security 
will  necessarily  satisfy  listing  criteria 
pertaining  to  minimum  number  of 
holders,  minimum  public  float  and 
trading  volume  simply  because  the 
Original  Security  satisfied  these  criteria. 

Cm  the  other  hand,  the  Exchange 
believes  that  the  same  reasons  for 
wanting  to  make  an  options  market 
availame  without  delay  to  holders  of 
securities  issued  in  reorganizations  that 
do  not  involve  public  offerings  or  rights 
distributions  apply  with  equal  force  to 
securities  issued  in  reorganizations  that 
do  involve  ptiblic  offerings  or  rights 
distributions,  so  long  as  there  can  be 
reasonable  assurance  that  the  securities 
satisfy  applicable  options  listing 
standards.  That  is,  holders  of  an 
Original  Security  who  utilize  options  to 
manage  the  risks  of  their  stock  positions 
may  well  find  themselves  to  be  holders 
of  both  the  Original  Security  and  the 
Restructure  Security  following  a 


>  See  SacttritlM  Exchange  Act  Raleaae  No.  36020 
Ouly  24. 1095).  60  FR  30020  Quly  31, 1005)  (order 
q>proviiig  Commaiitaiy  .05  to  Amax  Rule  015). 


reorganization  because  they  chose  to 
purdiase  the  Restructure  Security  in  a 
piriilic  offiaring  or  to  exercise  rights  in 
order  to  maintain  the  same  investment 
position  they  had  prior  to  the 
reorganization.  Such  holders  may  want 
to  ccmtiBue  to  use  opticms  to  manage  the 
risks  of  their  combined  stock  position 
after  the  reorganization,  but  they  can  do 
so  only  if  options  on  the  Restructure 
Security  are  available.  The  Exchange 
believes  that  it  is  important  to  avoid  any 
undue  delay  in  the  introduction  of 
options  trading  in  such  a  Restructure 
Security  in  circumstances  where  there  is 
sound  reason  to  believe  that  the 
Restructure  Security  does  in  fact  satisfy 
options  listing  standards. 

Accordingly,  the  Amex  proposes  to 
add  new  paragraph  (d)  to  Commentary 
.05  of  Rule  915,  to  address  situations 
where  a  Restructure  Security  is  issued 
pursuant  to  a  public  offering  or  rights 
distribution.  Pursuant  to  the  proposed 
rule  change,  the  Exchange  may  certify 
the  Restructure  Security  as  satisfying 
minimum  shareholder  and  minimum 
public  float  requirements  on  the  basis 
provided  for  in  approved  Commentary 
.05(c),  only  after  at  least  five  days  of 
"regular  way"  trading.  Moreover,  after 
due  diligence,  the  Exchange  must  have 
no  reason  to  believe  that  the  Restructure 
Security  does  not  satisfy  these 
requirements.  Additionally,  in  order  to 
base  certification  on  Commentary  .05  of 
Rule  915,  the  closing  prices  of  the 
Restructure  Security  on  each  of  the  five 
or  more  trading  days  prior  to  the 
selection  date  must  be  at  least  $7.50. 
Finally,  as  is  required  for  all  underlying 
securities  selected  for  options  trading, 
trading  volume  in  the  Restructure 
Security  must  be  at  lease  2,400,000 
shares  during  a  period  of  twelve  months 
or  less  up  to  the  time  the  securify  is  so 
selected. 

The  effect  of  the  proposed  rule  change 
is  that  a  Restructure  Security  issued 
pursuant  to  a  public  offering  or  a  rights 
distribution  that  is  part  of  a 
reorganization  will  be  eligible  for 
options  trading  only  if  it  satisfies  all  of 
the  existing  standards  applicable  to  the 
selection  of  underlying  securities 
generally,  except  that  (A)  the  Exchange 
may  assume  the  satisfection  of  the 
minimum  public  ownership 
requirement  of  7,000,000  shares  and  the 
minimum  2,000  shareholders 
requirement  if  (i)  either  the  percentage 
of  value  tests  of  subparagraph  (a)(1)  of 
Commentary  .05  are  met  or  the  aggregate 
market  value  represented  by  the 
Restructure  Security  is  at  least 
$500,000,000;  and  i/(ii)  the  Restructure 
Security  is  listed  on  an  exchange  of  an 
automatic  quotation  system  having 
equivalent  listing  requirements  or  at 


least  40,000.000  shares  of  the 
Restructure  Security  are  issued  and 
outstanding,  and  if  (iii)  after  the 
Restructure  Security  has  traded  "regular 
way"  for  at  least  five  trading  days  and 
after  having  conducted  due  diligence  in 
the  matter,  the  Exchange  has  no  reason 
to  beUeve  that  these  requirements  are 
not  met,  and  (B)  subject  to  the  same 
percentage  of  value  or  aggregate  market 
value  requirements,  the  Restiucture 
Security  may  be  deemed  to  satisfy  the 
minimum  market  price  per  share 
requirement  if  it  bias  a  closing  market 
price  per  share  of  at  least  $7.50  during 
each  of  the  five  or  more  trading  days 
preceding  the  date  of  selection,  instead 
of  having  to  satisfy  this  requirement 
over  a  majority  of  days  over  a  period  of 
three  months.  (In  the  event  the 
Restructure  Security  has  a  closing  price 
that  is  less  than  $7.50  on  any  of  the 
trading  days  preceding  its  selection,  it 
will  have  to  satisfy  this  requirement  on 
a  majority  of  trading  days  over  a  period 
of  three  months  before  it  can  be  certified 
as  eligible  for  options  trading.)  For  any 
Restructure  Security  issued  in  a  public 
offering  or  a  rights  distribution  that  does 
satisfy  these  requirements,  the  effect  of 
the  proposed  rule  change  will  be  to 
permit  its  certification  for  options 
trading  to  take  place  as  early  as  on  the 
sixth  day  after  trading  in  the  stock 
commences,  instead  of  having  to  wait 
for  three  months  of  trading. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Securities  Exchange 
Act  of  1934  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  in 
particular,  by  removing  impediments  to 
a  free  and  open  market  in  options 
covering  securities  issued  in  public 
offerings  or  pursuant  to  rights 
distributions  as  part  of  restructuring 
transactions  and  other  similar  corporate 
reorganizations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

llie  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Imposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
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■8  the  romnriMicpiaay  (VwipMf  up  to 
90  days  of  a^cfa  dal^  if  it  final  tuch 
loogar  p«iqd  to  be  hpimiiaiil*  and 
pufaliafaas  its  naaoi^  uv  so  finding  or 
(U)  as  to  which  the  aall-ragulatoiy 
fPT»«<M»fc7<»  «jinaiift«,  ^  CflBMriaaion 

wflL  , 

(A)  by  onlv  approve  soch  piopoaed 

lule  dMinae,  or 

(Qins&itfB  proceedings  to  detaranine 
whethv  the  propo^Bd  ruto  dMnge 
should  be  diaapprairad. 

AT.  SdirifHnn  ef  IfiMiitotinU 

Interacted  personjB  are  invited  to 
stdnnit  written  dat^  views  and 
azguments  coDoem)ng  the  {bregping. 
Persons  m#Jting  written  submissions 
should  file  six  copi^  thereof  with  the 
Secretary,  Securiti^  and  Exdiange 
Commission.  450  Fifth  Street.  N.W.. 
WasMngton.  D.C  ^3549.  Copies  of  the 
submission,  all  suoiequent 
^in<»pHm«»f^t«,  all  written  statements 
with  respect  to  the  broposed  rule 
change  mat  are  filed  with  the 
Commission,  and  dU  written 
r^wt^^iiiii<aitin"«  relating  to  the 
propoeed  rule  dhange  between  &e 
Commission  and  a^  person,  other  than 
those  that  may  be  it^thheld  firom  the 
public  in  accordant^  with  the 
provisions  of  5  U.3.C  552.  will  be 
available  for  inspection  and  copying  in 
the  commission's  public  Referoice 
Section.  450  Fifth  Street.  N.W.. 
'  Washington,  D.C  40540.  Copies  of  such 
filing  will  also  be  Available  for 
inspection  and  corijring  at  the  principal 
office  of  the  hpua^  All  submisnons 
should  refar  to  OusIFile  No.  SR-Amex- 
95-47  aiui  should  be  submitted  by 
Jantiary  2, 1996. 

For  the  ConuniMkSi,  by  the  Division  of 
Market  Regulatian,  plinuant  to  delegatad 
authority.* 

liaxgsrat  H.  McFarl^nd. 
Deputy  Seaettuy. 

IFR  Doc  95-30068  FUed  12-a-95:  8:45  am) 
SS1*4m| 
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("Coaiiaisakm"  or  "SBC"),  puiauant  to 
Section  19(bXl)  of  A«  Securitiea 
Excfaann  Act  of  1834  ("Act")  \  and  I&ikle 
l9b-«ttan9UMUr.2  apropoaal  regarding 
the  adoption  of  a  Ragulalocy  Circular 
govstningtheose  of  member-owned  or 
EjGchaqge-owned  triep^Kmes  located  at 
the  trading  poet  where  options  on  the 
Standard  ft  Poor's  100  StgdL  Index 
("C%X")  options  are  traded:  The 
proposed  rule  change  was  published  bx 
cQinment  and  appeued  in  the  Federal 
lagialv  on  October  13. 1995.3  No 
comments  were  received  regarding  the 
pR^weai.*  This  order  ^proves  the 
proposaL 

n.  Paaulpti<m  of  the  Pnyoeal 

The  purpose  ci  the  RegulatcKry 
Circular  is  to  penmt  telephones  located 
at  the  CKX  trading  post  on  the  floor  of 
the  Exchange  to  provide  members  and 
desks  with  access  to  outside  lines  for 
outgabig  calls,  subject  to  the  conditions 
setlDsth  in  the  Regulatory  Circular. 
With  the  exception  of  the  prohiUtian  on 
the  use  of  telephones  at  the  OEX  trading 
post  to  receive  incoming  calls,  these 
conditions  are  the  same  as  those  the 
Commission  previously  approved, 
governing  the  use  of  telephones  at  the 
equity  option  trading  posts  on  the  floor 
of  CB(^>  Because  th«e  are  no 
restrictions  on  where  a  member  may 
place  an  outgoing  call,  telepfaooes  at  the 
C^X  trading  post  may  be  used  to  place 
orders  in  equity  or  hitiues  markets.^ 

Exchange  Rule  6.23  prohibits 
members  from  establishing  or 
maintaining  any  telephone  or  other  wire 
communications  between'their  offices 
and  the  Exchange  floor  without  prior 
Exchange  approval,  and  it  authorizes 
the  Exi^ange  to  direct  the 
discontinuance  of  any  communication 
fscility  terminating  aa  the  Exchange 
floor.  Pursuant  to  this  nile,  the 


Na  SM^M;  na  No.  Sn-CBOE- 


SelMiaguialDry  OkganlaMkNis; 
Chicago  Beam  O^ttons  Exchange, 
inc.;  Order  Approirtng  a  PropoMd  Rule 
Change  ReMIng  |o  Telephone  on  the 
Floor  of  the  Exchange 

Dacsmber  1, 1905.    j 
I.  IntrodnctioB      ' 

On  August  25.  ^995,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Coitimissicm 


>  IS  U.S.C  7S«(b)(l)  (1968). 
»17  CFR  240.19b-i  (1994). 

>  See  Securities  Exchange  Act  Raleaaa  tio.  36331 
(October  3,  1995).  60  FR  5344a 

'*  The  Exchange  previously  filed  a  proposal 
concerning  its  OEX  trading  post  telephone  policy 
that  became  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)  of  the  Act.  Securities  Exchange 
Act  Release  Na  35725  (May  17. 199SJ,  60  FR  27575. 
The  Commlsaion  received  one  comment  letter 
objecting  to  the  prohibition  on  the  use  of  telephones 
at  the  OEX  post  to  receive  orders.  Letter  from  David 
C.  Bohan,  Jenner  &  Block,  to  Jonathan  G.  Katz. 
Secretary.  Commission,  dated  June  14. 1995.  The 
Commisaion  published  the  CBOE's  current  proposal 
for  a  full  21  dty  comment  period,  and  has  received 
no  comments. 

>  See  Securities  Exchange  Act  Release  No.  33701 
(Match  2.  1994).  S9  FR  11336. 

■The  telephone  policy  also  allows  members  to 
use  the  Qoor  telephones  to  provide  quotations  on 
OEX  options.  In  using  the  telephones  for  this 
purpose,  members  may  only  provide  quotations  that 
have  been  publkly  disseminated  pursuant  to  CBOE 
Ruia6.43. 


Exchange  adoirted  the  Regulatray 
Circular  to  permit  the  inrtallation  of  ^ 
outsit  tetejAone  lines  at  the  OEX 
trading  poet,  and  to  adopt  conditions 
gover^ng  their  uae. 

The  (Hoposed  rule  change  also 
imposes  user  fises  on  members  who  are 
api»oved  to  use  Exchange-installed 
telephones  located  at  the  CSX  trading 
post  The  Exdiange  is  adopdng  these 
fees  pursuant  to  Exchange  Rule  2.22, 
whicb  pomits  the  Exchange  to  impose 
fees  on  members  for  the  rule  of 
Exchange  fiacilities  or  for  any  torvloes  or 
privileges  granted  by  the  Exchange. 

The  conoitions  imposed  by  the 
Regulatory  QrcuJar  cm  the  use  of 
telephones  at  the  OEX  trading  post  are 
as  follows: 

1.  The  telephones  may  not  be  used  to 
receive  orden,  but  may  be  used  to 
provide  quotes  that  have  been  publicly 
disseminated  pursuant  to  Rule  6.43. 

2.  Memben  may  give  their  clerks  their 
PIN  access  code.  Although  both 
members  and  clerks  may  use  the 
telephones,  members  will  have  priority. 
Each  member  will  be  responsible  for  all 
calls  made  U8ing.that  member's  PIN  . 
access  code. 

3.  Headsets  wiU  not  be  permitted  on 
the  telephones  in  the  post  pit  Portable 
or  cellular  phones  also  will  not  be 
permitted. 

4.  Clerks  will  not  be  permitted  to 
establish  a  base  of  operation  utilizing 
telephones  at  the  OEX  post. 

5.  Members  and  their  clerics  using  the 
telephones  are  required  to  consent  to 
recording  of  conversations  on 
telephones  at  the  OEX  post. 

6.  The  telephones  are  to  be  used  for 
voice  service  only.  Data  services  CPC's, 
fax,  etc.)  will  remain  subject  to 
Exchange  consent  imder  a  separate 
program. 

7.  Only  outgoing  calls  may  be  made 
on  the  telephones;  incoming  calls  are 
notpermitted. 

The  Exchange  intends  to  enforce  these 
conditions  as  rules  of  the  Exchange,  and 
has  advised  members  that  violations 
may  lead  to  formal  disciplinary 
proceedings. 

The  Excnange's  proposal  is  limited  to 
outgoing  calls  only.  The  Exchange  has 
stated  that  telephones  at  the  OEX 
trading  post  should  not  be  used  to 
receive  customer  order  until  it  has  gi^n 
further  consideration  to  relevant 
regulatory  issues,  including  how  to 
provide  customers  with  access  to  the 
trading  floor  on  a  fair  and  non- 
discriminatory basis,  how  to  assure  that 
persons  on  the  floor  are  qualified  to 
receive  orders  directly  from  customere. 
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and  how  to  surveil  order-taking  activity 
conducted  over  floor  telephones.' 

m.  Diacnaalon 

The  Committee  finds  that  the 
propoeed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulatiras  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)(5).*  in  that 
it  ^  designed  to  promote  fust  and 
equitd>le  princ^>les  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practiQes.  and  maintain  fair  and  orderly 
marioets.  Specifically,  the  Commission 
heUeves  the  ]»oposed  rule  change 
should  help  to  promote  improved 
relaticmahips  between  the  OEX  trading 
crowds  and  the  member  firms  and 
facilitate  efficient  access  to  underlying 
mariEOta.  Pftndding  procedures  whereby 
members  in  the  OEX  options  crowd  can 
readily  communicate  with  the  off-floor 
offices  of  member  firms  as  well  as  other 
locationa  off  of  the  Exchange's  trading 
floor,  wUl  allow  them  to  obtain  and 
trannnit  information  more  efficiently 
which  may  result  in  benefits  to 
investors  by  improving  execution  of 
ordera. 

Further,  incorporating  the  procedures 
contained  in  the  Regulatory  Circular 
into  the  Rulea  of  the  Exchange  will 
enable  the  Exchange  to  monitor  better 
the  use  of  the  floor  telephones  and  to 
discipline  memben  for  violations  of 
those  rules.  As  noted  above,  because  the 
proposed  telephone  policy  does  not 
restrict  where  a  maxobm  may  call,  the 
telephones  may  be  used  to  place  ordera 
in  underlying  ^ocks  and  in  futures 
markets.* 

With  respect  to  equity-related 
transactions,  while  the  telephones  may 
give  options  market  maken  more 
immediate  access  to  the  market  in  the 
underljring  securities,  the  Commission 
behoves  that  the  CBOE's  surveillance 
systems  currently  in  place  are  adequate 
to  detect  and  deter  any  such  attempts  at 
manipulation  including  frontnmning.  It 
also  should  be  noted  that  the  S&P  100 
Index,  on  which  OEX  options  are  based, 
is  a  capitalization-weighted  index  of  100 
difierent  blue  chip  stocks.  The  fact  that 
the  value  of  CKX  options  is  derived 
from  the  value  of  these  stocks, 
combined  with  the  large  number  of 


stocks  included  in  the  index,  suggests 
that  the  type  of  infonnation  that  may  be 
available  at  the  OEX  trading  post  is  not 
likely  to  be  significant  in  predicting 
future  changes  in  the  index. 

With  reelect  to  futures-related 
transactions,  the  Commission  beUeves 
that  the  Exchange  will  be  able  to 
conduct  adequately  surveillance  for 
improper  activities  as  a  result  of  the 
transaction  infonnation  provided  to  the 
Exchange  by  the  Chicago  Mercantile 
Exchange  ("CME")  pureuant  to  the 
Exchange's  surveillance  sharing 
agreement  with  the  CME.  Although  the 
surveillance  information  obtained  by 
the  Exchange  would  not  indicate  that 
the  floor  telephones  were  used  to  enter 
into  a  potentially  improper  futiues 
transactions,  the  Exchange's  ability  to 
conduct  surveillance  for  i>otential 
manq>ulation  will  not  be  hindered 
because  of  the  existmce  of  flow 
telephones  at  the  OEX  options  posts  on 
the  floor  of  the  Exchange.  Additionally, 
the  Commission  also  notes  that 
surveillance  infonnation  is  shared 
through  the  Inteimarket  Surveillance 
Group  ("ISG")  10  which  the  CME  and 
the  Chicago  Board  of  Trade  joined  as 
affiliate  membere  in  1090. 

The  Commission  believes  that  the 
Exchange's  prohibition  on  the  use  of 
telephones  to  receive  incoming  calls  is 
justified  by  legitimate  regulatory 
concerns.  Specifically,  issues  such  as 
the  possible  misuse  of  non-public 
information,  the  need  to  ensure 
compliance  with  rules  designed  to 
assiue  the  qualificaticms  of  membera 
who  accept  ordera  directly  froni  public 
customere,  and  how  to  provide  adequate 
surveillance  over  this  activity  need  to  be 
addressed. 

The  Exchange's  proposal  also 
prohibits  the  use  of  poriable,  cellular, 
and  headset  telephones  on  the  OEX 
options  trading  floor.  Prohibiting  the 
use  of  portable  telephones  aids  in 
ensuring  that  market  makera  will  be 
pbysicaiUy  present  at  the  OEX  options 
trading  posts  where  the  options  classes 
to  which  they  have  been  appointed  are 
traded.  It  is  not  unreasonable  for  the 
CBOE  to  take  measures  to  ensure  the 
physical  presence  of  market  makera  at 
the  OEX  trading  post  in  order  to 


'  Tha  B)Kfaaii9»  atataa  that  it  intends  to  conaidar 
theia  iaaiiaa  in  tba  naar  futura,  and  depending  on 
tts  Gooduaiona,  tba  Bxcbaage  may  datannina  to 
reviaa  or  «HmiiM»«  Umm  canditiona  punuant  to  a 
aubaaquwit  nila  filii^  undv  Section  ia(b)  of  tba 
Act 

a  is  U.&C  78l(bX5)  (1988). 

•TIm  piopoaad  nila  dtaa^a  also  allows  members 
to  uaa  tha  floor  triapbonaa  lor  the  purpoae  of 
ptoriding  qnaMkMa  that  have  faaaio  publicly 
dlsaanilnatad  ptiiinant  to  fBflf  Bnia  fl  II 


>°ISG  was  formed  on  July  14, 1983  to,  among 
other  things,  coordinate  mote  effectively 
surveillanca  and  inveatigata  infonnation  sharing 
arrangements  in  the  stodi  and  options  market. 
Because  of  potential  opportunitiaa  for  trading 
abuaas  involving  stock  index  futurea,  stock  options, 
and  tba  imdarlytng  stocks  and  the  need  for  greater 
sharing  of  aurvaillanca  infonnation  for  these 
potential  intan&arkat  trading  abuses,  the  Chicago 
Marcantila  B«-h«.>g«  and  die  Chicago  Board  of 
Tnda  }olnad  the  ISG  aa  affiliate  membars  in  1990. 
See  IntenMrkat  Surveillanoa  Group  Agraamant. 
July  14, 1983. 


promote  the  maintenance  of  fair  and 
ordnly  maAceta.  The  Exchange  beheves ' 
that  the  prohibition  should  ^able  it  to 
monitor  and  control  telephone  usage  at 
the  trading  post,  and  minimize 
disrufrtion  of  trading  at  the  post  In 
addition,  the  Exchange  notes  that 
currently  available  technolcwy  would 
not  permit  a  large  number  ofportable  or 
cellular  telephones  to  be  used  in  the 
environment  of  the  trading  floor  without 
significant  deterioration  or  interruption 
of  service.  As  a  result,  the  Commission 
believes  that  this  restriction  is  within 
the  discretion  of  the  Exchange  and  does 
not  raise  regulatory  concerns.  ^^ 

The  Exchange  has  represented  that 
since  the  Regulatory  (Circular  was  issued 
and  teleph(mes  at  the  OEX  options 
trading  post  have  been  installed,  the 
Exchange  has  not  received  any 
complaints  concerning  their  use,  nor 
detected  any  violations  of  the 
procedures  set  forth  in  the  Regulatory 
Circular." 

Finally,  the  Commission  believes  that 
the  CBOE's  proposed  fees  for  the  use  of 
the  telephones  are  consistent  with  the 
requirement  imder  Section  6(b)(4)  of  the 
Act  that  the  rules  of  an  exchange 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  membera.  CBOE  Rule  2.22 
allows  the  Exchange  to  impose  fees  on 
membera  relating  to  the  use  of  Exchange 
facilities  or  for  any  services  or  privileges 
granted  by  the  Exchange.  The  Exchange 
has  stated  that  the  proposed  fees 
generally  will  be  the  same  as  those 
charged  for  the  use  of  telephones  at  the 
equity  trading  posts.  ^  ^ 

In  summary,  Decause  the  Commission 
believes  that  installing  telephones  at  the 
OEX  options  post  on  the  floor  of  the 
Exchange  may  result  in  benefits  to 
inv^ora  by  allowing  market  makera  to 
hedge  their  options  positions  more 
efficiently  through  improved  immediate 
access  to  imderlying  markets  while  not 
impairing  or  diminishing  the  ability  of 
the  Exchange  to  conduct  surveillance 
for  improper  equity-related  or  futures- 
related  trading  activity,  the  Commission 
finds  that  the  proposed  rule  change  is 


"  This  does  not  imply  that  the  Exchange  i& 
prohibited  from  allotving  portable  telephones  on  ita 
floor,  aubject  to  appropriate  safeguartis.  Rather,  that 
it  is  not  inconsistent  with  the  Act  for  the  CBOE  to 
prohibit  them  for  the  reasons  discussed  above. 

''Telephone  Convirsation  between  Timothy 
Thompeon.  Senior  Attorney,  CBOE.  and  Francois 
Mazur,  Attorney.  Office  of  Market  Supervision, 
Division  of  Market  Regulation,  Commission,  on 
November  21, 1995. 

"  Specifically,  local  calls  over  Exchange 
telepbonea  will  be  charged  at  10  cents  per  minute. 
Long  distance  calls  over  Exchange  telephones  will 
be  charged  at  a  rata  25%  greater  than  the 
Exchange's  direct  costs,  hi  addition,  the  Exchange 
will  charge  a  $S  monthly  fee  for  the  use  of  the 
phonaa. 
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consistent  with  thevecpiirements  of  the 
Act 


IV.  Concfaidoa 


I 


a  SdHtogalfry  Oigsniirti—'s 
[  of  Hm  PnrpMs  o(  and 

iPropeaadRnk 


For  the  raasons  discussed  above,  the 
Commission  finds  tliat  the  proposal  is. 
consistent  with  the  Act,  and,  in 
paiticular.  Section  6  of  the  Act 

It  it  thenfon  ordned,  pursuant  to 
Section  19(bH2}  of  (he  Act,i«  that  the 
proposed  rafe  change  (File  No.  SR- 
CSOB-es-4^  is  apbroved. 

Par  the  CammiMioi,  by  the  Division  of 
Maricet  Regulation,  pOnuant  to  delegated 
authority.**  j 

MaivmH-McPatiaiid. 
Deputy  Secntaty.      J 
PH  Doc  95-30073  Piled  12-8-95;  8:4S  am] 
■UJHQ  coec  a»i».«i-ii| 
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f  OMnimione;  The 
Deporilery  Tnial  ^mpMiy;  Notloe  of 
FMna  e«  ■  Propoe#d  Rule  Change  to 


aCeuMi4 

IpelBeonr 


ftorMunloliMl 

DoGflOBiMr  If  1905.     I 

Pursuant  to  Section  19M1)  of  the 
Securities  Exchan^  Act  of  1934 
("Act'O,*  notice  is  |iereby  given  that  on 
Septendwr  18, 1996,  The  Depository 
Trust  CcHnpany  ("tTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commissicm")  the  proposed  rule 
change  (File  No.  S|l-DTC-95-18)  as 
described  in  Itemsjl,  H.  and  m  below, 
which  items  have  been  prepared 
primarily  by  DTC.  iOn  October  30. 1995. 
DTC  filed  en  ameiidment  to  the 
proposed  rule  change.^  Hie  Commismon 
is  publishing  this  eotlce  to  solicit 
comments  on  the  froposed  rule  change 
for  inteiested  persons. 

L  Setf-fttgeletaKyfltgaiiizatioo's 
jialswiinl  ef  tiw  ijems  of  Substance  of 
the  Propeeeit  Rale  Change 

DTC  is  filing  the  proposed  rule 
change  to  establish  e  coupon  collection 
sendee  program  in  order  to  provide  its 
participants  with  e  cost  effective 
method  for  the  coUection  of  interest 
relating  to  the  cottons  fiom  municipal 
bearer  bonds.       i 


««15  U.S.C  78i(bM2l  (19««)- 

»17  CFR  20O.3O-3(4)(12)  (1M4). 

I  IS  U.S.C  78t(bHl]  (IMS). 

t  Latter  frcnt  Piku  tLIThaUai,  AMifUnt  Counael, 
OrrC  to  Mark  StaSaoaea,  Eiq.,  Division  of  Market 
Ragulatien  ("Division'^.  Commiiaian  (October  26, 
IMS). 


In  its  flUng  with  the  Commission. 
DHTC  included  statemraits  concerning 
the  purpose  of  andbasis  fior  the 
proposed  rule  diange  and  discussed  any 
comments  it  received  tm  the  proposed 
nile  diange.  Tlie  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Items  IV  below.  DTC  has  prepared 
summaries,  set  6»th  in  sections  (A),  (B), 
(C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutmy  Basis  for.  the  Proposed  Rule 
Changp 

DTC  seeks  to  establish  a  coupon 
collection  service  in  order  to  provide 
DTC's  partioipants  with  a  cost-effective 
method  far  the  collection  of  interwt 
relatlBg  to  the  coupons  firom  municipal 
bearer  bonds.  This  service  will  include 
collectiao  of  coupons  which  are  due  in 
the  future  as  well  as  past  due  coupons 
for  DTC  eligible  and  ineligible 
municipal  issues  payable  in  the  United 
States.  Past  due  coupons  will  be 
accepted  far  up  to  three  years  aftw  the 
payu>le  date. 

DTC  participants  will  be  required  to 
deposit  coupons  in  a  standard  sealed 
envelope  or  "abell"  with  no  more  than 
two  hundred  coupons  contained  in  any 
one  sheU.  Only  coupons  for  the  same 
CUSIP  number,  series,  and  payable  date 
can  be  encloeed  in  any  one  ^ell. 
Mutilated  ceupons  will  be  required  to 
be  guaranteed  by  the  depositing  , 

participant  and  placed  into  separate      "^ 
shells.*  DTC  will  require  that  each  shell 
contain  the  following  information  on  its 
fece:  (i)  CUSIP  number,  (ii)  a  description 
of  the  issue  including  municipality, 
state,  purpose,  series,  date  of  issue,  and 
maturity  date;  (iii)  payable  date;  (iv) 
quantity  cf  coupons  enclosed;  (v)  dollar 
value  of  individual  coupons;  (vi)  total 
shell  value;  (vii)  participant  number, 
and  (vUi)  contact  name  and  telephcme 
ntunlwr  of  the  depositing  participant. 


All  shells  must  be  acccnnpanied  by  a 
complete  deposit  ticket  that  includes:  (i) 
DTC  participant  ntunber.  (ii)  shell 
quantity;  (iii)  total  dollar  value;  (iv) 
CUSIP  number  per  diall:  (v)  coupon 
quantity  per  shell;  (vi)  dollar  value  per 
shell;  and  (vii)  vdiether  the  coupons  are 
payable  on  a  fiiture  date  or  are  past 
due.' 

DTC  will  verify  the  number  of  shells 
listed  on  the  deposit  ticket  and  give  the 
participant  a  time-stamped  copy  of  the 
ticket  If  the  nimiber  of  ahdls  listed  on 
the  deposit  ticket  does  not  agree  with 
the  physical  number  of  shells.  DTC  will 
immediately  reject  the  entire  deposit 
and  will  return  it  to  the  partjj/dpant. 
DTC  will  neither  inspect  nor  verify  the  - 
shell  contmts  prior  to  presentatibn  to 
the  paying  i^nt.  The  depositing 
participant  is  responsible  ha  the 
integrity  of  the  shell  contents.  In  the 
event  of  a  cotqion  shell  loss,  the 
participant  will  be  required  to  provide 
DTC  With  a  full  description  (including 
certificate  nmnhw)  of  the  coupons 
contained  in  the  shell. 

Coupons  may  be  rejected  by  the 
paying  agent  and  returned  to  the 
depositing  participant  for  a  variety  of 
reasons.  "Hie  most  common  reasons  for 
rejection  are  likely  to  include:  (i)  Mixed 
shell  contents  including  mixed  payable 
dates,  mixed  series  or  purposes,  or 
mixed  mattirity  years;  (U)  incorrect 
count  of  shell  contents;  (iii)  called 
certificate;  (iv)  mutilated  coupon;  (v) 
stopped  certificate; «  or  (vi)  issue  in 
default 

DTC  will  act  simply  as  a  conduit 
between  the  participant  and  the  paying 
agent  In  this  capacity,  DTC  will  pass 
through  rejected  shells  to  DTC 
participants  in  the  form  received  firom 
the  paying  agent  together  with  any 
paying  agent  documentation.  DTC  will 
.  neither  inspect  nor  verify  the  contents 
*  of  rejected  shells.  For  shells  rejected 
after  the  payable  date.  apim)priate  funds 
will  be  debited  bam  the  participant's 
account  on  the  day  the  rejected  coupons 
are  returned  to  the  participant. 

Interest  for  coupons  for  which  the 
paying  agent  is  located  outside  of  New 
York  Qty  that  are  deposited  at  least 


*  The  CommiasioB  ha«  ooodifiad  the  text  ef  the 
summariae  prepared  by  DTC 

*Tbe  validity  of  the  coupon  number,  bond 
number,  payable  date,  and  payable  amount  of  the 
mutilated  coupon  will  be  guaranteed  by  the 
depositing  participant  by  a  stamp  affixed  to  the 
coupon  executed  by  an  authorized  ofiicer  of  such 
participant  In  cases  of  a  badly  mutilated  coupon, 
DTC  may  require  a  letter  of  indemnity.  In  the  event 
a  paying  agent  rejects  a  mutilated  coupon,  any 
credit  mda  to  the  depositing  participant's  account 
with  respect  to  such  coupon  will  be  reversed. 
Telephone  conversation  between  Piku  K.  Tfaakkar, 
Assistant  Counael.  DTC:  Ann  Reich.  DTC;  and  Mark 
Steffsnaan.  Attorney,  Division,  Commission 
(October  17, 199S). 


*  When  the  coupoiu  are  due  in  the  future,  each 
deposit  ticket  can  have  up  to  SO  shells  attached  to 
it,  but  each  of  the  attached  shells  must  hare  the 
same  pajrable  date.  For  past  due  coupons,  shells 
with  difisient  depoait  (ktes  may  be  listed  on  the 
same  deposit  UckeL  Letter  from  Piku  K.  Thakkar. 
Assistant  Counsel,  DTC  to  Mark  Stefhnaen,  Esq.. 
Division.  Commission  (October  26, 199S). 

•A  "stopped  certificate"  is  a  certificate  for  which 
a  stop  transfer  instruction  has  been  requested.  A 
stop  transfer  instruction  typically  is  initiated  as  the 
result  of  a  lost  or  stolen  stock  certificate.  Telephone 
conversation  between  Piku  K.  Thakkar,  Assistant 
Counael,  DTC  and  Mark  SteSensen,  Attorney, 
Division,  Commission  (September  26,  IMS). 
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eight  business  days  prior  to  payable  date 
will  be  credited  to  the  participant  on  the 
payable  date.  Intoest  for  coupons  for 
which  the  paying  agent  is  located 
outside  of  New  Y(»k  City  that  are 
deposited  less  than  eight  business  days 
prior  to  payable  date  will  be  credited  to 
the  participant  ten  business  days 
following  the  date  of  the  deposit 
Interest  for  coupons  for  which  the 
paying  agent  is  located  in  New  York 
Qty  £at  are  deposited  at  least  five 
business  days  prior  to  the  payable  date 
will  be  credited  to  the  participant  on  the 
payable  date.  Interest  for  coupons  for 
ydiich  the  paying  agent  is  located  in 
New  York  Qty  that  are  deposited  less 
than  five  business  days  prior  to  payable 
date  will  be  credited  to  the  participant 
seven  business  days  following  the  date 
of  the  deposit.  Interest  for  past  due 
coupons  will  be  credited  to  the 
participant  as  if  they  were  received  less 
than  eight  business  days  prior  to  the 
original  payable  date  if  the  paying  agent 
is  located  outside  New  York  Qty  and 
less  than  five  business  days  prior  to  the 
original  payable  date  if  the  paying  agent 
is  located  in  New  York  Qty.^ 

DTC  will  credit  the  accoimts  of  its 
depositing  participants  on  the  foregoing 
payable  dates  without  regard  to  whether 
DTC  actually  has  received  the  interest 
payment  from  the  issuer  or  paying  agent 
as  of  such  date."  All  coupons  deposited 
after  11:00  a.m.  will  be  considered  to  be 
received  the  following  business  day.  In 
addition,  during  the  first  quarter  of 
1996,  a  new  Participant  Terminal 
System  function  will  be  made  available 
which  will  enable  DTC  participants  to 
view  the  status  of  their  coupon  deposits. 

DTC  proposes  to  charge  its 
participants  the  following  fees  for  this 
service: 
Shells  deposited  a  minimum  of  IS  days 

before  payable  date:  $4.50. 
Shells  deposited  less  than  15  days 

before  payable  date  (including  past 

due  coupons):  $5.25. 
Rejected  snells:  $15.00. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  * 
and  the  rules  and  regvilations 


'DTC  will  accept  past  due  coupons  into  the 
coupon  collection  service  program  for  up  to  three 
years  after  the  original  coupon  payment  date. 

*  According  to  DTC,  payments  due  DTC  from 
issuers  and  paying  agents  are  received  on  or  before 
the  payable  date  between  97  and  98  pwrcent  of  the 
time.  Typically,  late  payments  are  the  result  of 
transmission  problems  or  equipment  failures  that 
are  unrelated  to  the  ability  of  the  issuer  or  paying 
agent  to  actually  make  such  payments.  Telephone 
conversation  between  Piku  K.  Thakkar,  Assistant 
Counsel,  DTC;  Ann  Reich,  DTC:  and  Mark 
Steffsnsen,  Attorney,  Division.  Commission 
(October  17,  IMS). 

•  15  U.&C  §  78q-1  (1968). 


thereimder  because  it  promotes 
efficiencies  in  the  clearance  and 
settlement  of  securities  transactions. 
The  proposed  rule  change  will  be 
implemented  in  a  manner  designed  to 
safeguard  the  securities  and  funds  in 
DTC's  custody  or  under  its  control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  in  the  pubbc 
interest,  and  for  the  protection  of 
investors. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  from  DTC 
participants  and  others  have  not  been 
solicited  nor  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Qmunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  commission's  Public  Reference 
Room  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 


inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-g5-18 
and  should  be  submitted  by  January  2, 
1996. 

For  the  Commiation  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 
Deputy  Secretary.  ^ 

[PR  Doc.  95-30072  Filed  12-e-9S:  8:45  am) 
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[Italeaaa  No.  34-46544;  mtamatlonal  Sarias 
nalaasa  No.  897;  nia  No.  SR-QSCC-OS- 

Self-Regulaftory  Organizatione; 
Government  Securittee  Clearing 
Corporation;  Notice  of  Filing  of  a 
Propoeed  Rule  Change  Permitting 
EntitieB  Establiched  or  Organized  In  a 
Foreign  Country  to  Become  Membefs 
Of  GSCC'e  Netting  System 

December  1, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  6, 1995,  Government  Securities 
Clearing  Corporation  ("GSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
GSCC-95-05)  as  described  in  Items,  I,  II, 
and  III  below,  which  items  have  been 
prepared  primarily  by  GSCC.  On 
October  30, 1995,  GSCC  filed  an 
amendment  to  the  proposed  rule 
change.^  The  Commission  is  pubUshing 
this  notice  to  soUdt  comments  on  the 
proposed  rule  change  from  interested 
persons. 

/.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  GSCC's  rules  to 
enable  entities  that  are  established  or 
organized  in  a  foreign  country  and 
regulated  in  a  manner  comparable  to 
domestic  entities  eUgible  for  GSCC 
membership  to  become  members  of 
GSCC's  netting  system. ^ 


>o  17  CFR  200.30-3(a)(12)  (1994). 

'  15  U.S.C  78s(b)(l)  (1988). 

'  Letter  from  Jeffiey  F.  Ingber,  General  Counsel 
and  Secretary,  GSCC,  to  jerry  W.  Carpenter, 
Assistant  Director.  Division  of  Market  Regulation, 
Commission  (October  26, 1995). 

>The  netting  system  is  a  system  for  aggregating 
and  matching  ofbetting  obligations  resuliing  from 
trades  submitted  by  or  on  behalf  of  members  in 
eligible  securities.  The  resulting  deliver,  receive, 
and  payment  obligations  are  settled  tiirough 
designated  clearing  banks. 


Hdval 


/  VoL  60,  Na  237  /  Monday.  Decaniber  11,  1995  /  Notices 


n. 


Otgaoisatlaa's 
oflkiPi^lMwai;! 


iBb 


In  it*  filing  with  ttie  Commission. 
GSOC  Indudsd  staflimsnts  cxmcscning 
the  purpose  of  and  basis  far  the 
proposed  rule  change  and  discussed  any 
conunents  it  reoeiv^  on  the  proposed 
rule  diangB.  The  te^  of  theee  stslements 
may  be  examined  i^the  places  specified 
in  Itsm  IV  below.  CECC  has  prepared 
summaries,  set  fctih  in  sections  (A).  (C), 
and  (B)  below,  of  th)e  most  significant 
aspects  of  such  stattments.'* 

A.  Se^-Regulatory  Organization's 
Statement  of  the  Pitrpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
CStange  i 

The  purpose  of  tljis  proposed  rule 
change  is  to  permit  {entities  that  are 
Mganixad  or  established  under  the  laws 
of  a  country  other  than  the  United  States 
("foreign  entities")  knd  that  are 
regulated  in  a  maniker  comparable  to 
domestic  entities  e^gible  for  GSCC 
membership  to  bec<Hne  members  of  '' 
GSCC's  netting  systsuL  Currently,  a 
fueign  entity  is  eligible  to  apply  to 
become  a  comparistm-only  member  if  it 
has  demonstrated  tb  GSCC  that  its 
business  and  capabilities  are  such  that 
it  could  reasonabljr  expect  material 
benefit  from  direct  access  to  GSCC's 
services.  The  prop<|sed  rule  change  also 
will  establish  new  tequirements 
applicable  to  forei^  comparison-only 
members. 

Currently.  GSCC  has  eleven 
enumerated  categcMies  of  netting  system 
membeiship.  A  fortign  entity  is  not 
eligible  for  any  of  these  categories  of 
netting  membership  Nevertheless, 
foreign  entities  are  among  the  most 
significant  partidpants  in  the 
government  securites  marketplace  and 
trade  actively  with  imany  current  netting 
members.  Six  of  thf  seven  firms  on 
GSCC's  list  of  grandfathered  entities 
(Daiwa  Europe  Ltd.;  Nikko  Europe  PLC; 
The  Nikko  Securities  Co.,  Ltd.,  Tokyo: 
Nomura  Intematioiud  PLC,  London; 
Nomun  Intematioiial  Inc.  Tokyo;  and 
Nomun  Securities iCo.,  Ltd.,  Tokyo)  are 
foreign  entities.'  CSCC  believes  it  is 
appropriate  for  reg|Uated  foreign  entities 
to  be  eligible  for  netting  system 


*Tha  Commisaion  hasi  modified  the  text  of  the 
•iininiaries  prepared  by  OSCC. 

s  GSCC  maintains  a  li*t  of  "grandfathered" 
entities  which  are  non-i|etting  system  members  that 
historically  have  done  business  with  GSCCs 
interdealer  netting  members.  Business  done  by  the 
interdealer  broker  nettiqg  members  with 
gFandfMbered  entities  ia  treated  by  GSCC  as 
business  dona  with  an  actual  netting  member. 
GSCC's  goal  ia  to  eliminate  the  list  of  gtanfathered 
sntitiea  bjr  having  each  •f  the  entities  on  that  list 
become  a  member  of  th4  netting  system. 


membesship  and  propfises  to  establish  a 
new  category  <rf  netting  system 
memberahip  for  such  farei|gn  entities. 

GfiCC  lecognixes  that  admitting 
foie^  entities  to  netting  sjrstun 
menwership  raises  various  unique 
issues  and  conoems  for  GSCC  in 
connection  with  the  legal  and  financial 
requirements  for  ^ose  entities, 
uifonnation  sharing  obligations,  the 
requirements  of  the  foreign  entities' 
hrane  country,  and  the  physical 
presence  of  the  foreign  entities  in  the 
United  States.  GSCC's  proposed  rule 
diange  addresses  each  of  these  issues  as 
disciused  below.  Except  as  otherwise 
indicated,  the  requirements  set  forth 
below  are  not  applicable  to  a  foreign 
entity  that  applies  for  membership  only 
in  GSCC's  comparison  system. 

1.  Legal  Considerations 

In  ordOT  to  address  the  particular  legal 
concerns  raised  by  the  admission  of 
foreign  entities  to  netting  system 
membership.  GSCC  will  require  foreign 
netting  system  applicants  to  enter  into 
a  special  netting  member  agreement 
("Agreement").  The  Agreement,  which 
generally  requires  the  foreign  netting 
system  applicant  to  adhoe  to  GSCCs 
rules,  will  provide  that  the  Agreement 
shall  be  governed  by  and  construed  in 
accordance  with  the  laws  of  the  State  of 
New  York. 

Under  the  ^reement.  the  foreign 
entity  (i)  irrevocably  waives  all 
immunity  for  attachment  of  its  assets  in 
this  covintry.  (ii)  irrevocably  submits  to 
the  jurisdiction  of  a  coiul  in  the  U.S. 
with  respect  to  any  action  or  proceeding 
brought  against  it  relating  in  any  way  to 
the  Agreement,  (iii)  irrevocably  waives 
any  objection  to  the  laying  of  venue  in 
a  coiut  in  the  U.S.,  (iv)  expressly  states 
that  any  judgment  obtained  against  it  by 
GSCC  may  be  enforced  in  the  courts  of 
any  jurisdiction  where  it  or  any  of  its 
property  may  be  foimd  and  will 
irrevocably  submit  to  the  jurisdicticm  of 
each  such  court,  (v)  agrees  that  payment 
of  any  judgm«it  obtained  by  GSCC  shall 
be  in  U.S.  dollars,  and  (vi)  agrees  to 
provide  GSCC  with  information  on  its 
financial  condition  and/or  trading 
activity  that  is  deemed  pertinent  by 
GSCC  and  tmderstands  and  agrees  that 
any  such  information  may  be  provided 
by  GSCC  to  the  Commission. 

GSCC  further  will  require  the  foreign 
netting  system  applicant  to  submit  an 
opinion  of  foreign  coimsel  ("Opinion"), 
llie  Opinion  must  provide  that  the 
execution  by  the  foreign  entity  of  the 
Agreement  with  GSCC,  the  foreign 
entity's  performance  under  the 
Agreement,  and  the  exercise  by  GSCC  of 
its  rights  and  remedies  imder  tile 
Agreement  will  not  conflict  with  or  be 


impeded  by  the  laws  at  regulations  of 
the  fafeign  entity's  home  country  and 
will  be  respected  by  the  foreign  Mitity's 
primary  foraign  regulator.  In  addition, 
the  Opinion  must  state  that  the 
Agrecnnent's  provision  for  govonance 
by  and  construction  in  accordance  with 
the  laws  of  the  State  of  New  York  will 
be  recognized  and  given  effect  by  the 
courts  of  the  foreign  entity's  hcmie 
country. 

The  Opinion  also  must  provide  the  (i) 
The  waiver  by  the  foreign  entity  of  all 
immunity  fit>m  attachment  of  its  assets 
in  the  U.S.  is  vaUd  and  will  be 
recognized  and  given  efEect  by  the 
courts  of  the  foreign  entity's  home 
country,  (ii)  for  foreign  entity  has  the 
power  to  irrevocably  submit  to  the 
jurisdiction  of  a  court  in  the  U.S.  and  to 
waive  all  objections  to  venue,  (iii)  any 
judgment  obtained  against  the  foreign 
.  entity  by  GSCC  may  be  enforced  in  the 
coiirts  of  any  jiuisdiction  where  the 
foreign  entity  or  any  of  its  property  may 
be  enforced  in  the  coiuts  of  any 
jurisdiction  where  the  foreign  entity  or 
any  of  its  property  may  be  found  and  its 
submission  to  the  jurisdiction  of  each 
such  court  is  valid  and  will  be 
recognized  and  given  effect  by  the 
courts  of  the  foreign  entity's  home 
country,  (iv)  GSCC  can  institute  in  the 
foreign  entity's  home  country  an  action 
for  breach  of  the  Agreement  without 
first  having  to  obtain  a  judgment  against 
tiie  entity  in  the  U.S.,  and  (v)  GSCC  can 
institute  in  the  U.S.  an  action  for  breach 
of  the  Agreement  without  first  having  to 
obtain  a  judgment  against  the  entity  in 
the  entity's  home  country.  Finally,  the 
Opinion  must  state  that  the  foreign 
entity  has  the  power  to  provide  GSCC 
with  information  in  its  financial 
condition  and/or  trading  activity  that  is 
deemed  pertinent  by  GSCC  and  that 
neither  the  foreign  entity's  complibnce 
with  such  a  request  nor  the  sharing  by 
GSCC  of  sudi  information  with  the 
Commission  will  conflict  with  or  be 
impeded  by  the  laws  or  regulations  of 
the  foreign  entity's  home  country  and 
will  be  respected  by  the  foreign  entity's 
primaiv  foreign  regulator. 

In  adidition  to  the  Agreement  and  the 
Opinion.  GSCC  also  will  reqtiire  any 
foreign  netting  system  applicant  to 
submit  a  designation  specifying  an 
appropriate  person  or  persons  located  in 
the  State  of  New  York  as  its  agent  to 
receive  service  of  process  or  other  legal 
summons. 

While  there  will  be  no  special 
agreement  applicable  to  a  foreign  entity 
that  applies  for  membership  in  GSCC's 
comparison  system,  such  entity  will  be 
required  to  provide  to  GSCC  an  opinion 
of  foreign  coimsel  stating  that  (i)  the 
execution  by  the  foreign  entity  of  the 
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comparison-only  member  agreement 
("Comparison  Agreement")  with  GSCC. 
its  performance  under  that  agreement, 
and  the  exercise  by  GSCC  of  its  rights 
and  remedies  under  that  agremnent  will 
not  conflict  with  or  be  impeded  by  the 
laws  or  regulatiois  of  the  foreign 
entity's  home  coimtry  and  will  be 
respected  by  the  foreign  entity's  primary 
foreign  regulator  and  (ii)  the  language  in 
the  Comparison  Agreement  providing 
that  the  agreement  shall  be  governed  by 
and  construed  in  accordance  with  the 
laws  of  the  State  of  New  York  will  be 
recognized  and  given  effect  by  the 
courts  of  the  foreign  entity's  home 
country. 

2.  Minimum  Financial  Standards  and 
Clearing  Fund  Requirements 

GSCC  also  seeks  to  amend  its  rules  to 
ftstabli^fh  minimum  financial  standards 
and  clearing  fund  requirements  for 
foreign  netting  system  applicants.  The 
mjpimnm  financial  standards,  the 
clearing  fund  deposit,  and  any  other 
payments  or  deposits  called  for  under 
GSCC's  rules  required  to  be  met  by  a 
foreign  meeting  system  member  will  be 
the  same  as  those  applicable  to  the 
domestic  netting  system  membership 
category  that  in  GSCC's  sole 
determination  is  most  comparable  in 
type  to  the  foreign  entity.  In  making  this 
determination.  GSCC  will  take  into 
account,  among  other  things,  whether 
the  entity's  trading  activity  is  done 

Jirimarily  for  itself  or  for  others.  If  a 
oreign  netting  system  members  falls  out 
of  compliance  with  its  minimum 
financial  reqiiirements,  the 
consequences  of  such  noncompliance 
shall  be  determined  by  reference  to  the 
subsection  of  GSCC  Rule  3,  Section  5 
that  is  applicable  to  the  netting  system 
memberahip  category  upon  whidi  the 
foreign  entity's  minimum  financial 
standards  are  based. 

3.  Home  Country  Standards 

In  order  to  be  eligible  for  netting 
system  membership,  the  foreign  entity 
will  have  to  be  in  compliance  with  the 
financial  reporting  and  responsibility 
standards  of  its  home  country.  The 
foreign  entity  applying  for  netting 
system  memberahip  will  have  to  be 
regulated  in  its  home  country  in  ways 
and  purauant  to  provisions  comparable 
to  those  imposed  on  domestic  membera 
of  a  comparable  type. 

4.  Information  Sharing/Regulatory  and 
Financial  Reporting 

To  insure  appropriate  information 

sharing,  the  foreign  entity  applying  for 

netting  system  membership  must  have  a 

•  home  coimtry  regulator  that  has  entered 

■  into  a  memorandum  of  underetanding 


with  the  Commission  regarding  the 
sharing  or  exchange  of  information.  In 
its  application  for  membership  (either 
comparison-only  or  netting  system),  the 
foreign  entity  will  have  to  agree  to 
provide  GSCC  with  all  matwial 
regulatory  filings  made  with  its  prinuoy 
home  country  regulator  over  the  prior 
year,  audited  financial  statements  for 
the  prior  three  yeara,  and  any  othOT 
financial  information  deemed  by  GSCC 
to  be  necessary  in  order  to  protect  GSCC 
and  its  membera.  Upon  acceptance  to 
comparison-only  or  netting  system 
memberahip,  a  foreign  membsr  must 
provide  GSCC  with  all  material 
regulatory  filings  made  with  its  primary 
home  country  regulator  prompUy 
following  its  filing  with  such  regulator, 
audited  financial  statement,  and  any 
other  financial  information  deemed  by 
GSCC  to  be  necessary  in  order  to  protect 
GSCC  and  its  membera. 

GSCC  ordinarily  will  accept  for 
financial  monitoring  purposes  audited 
financial  statements  prepared  in 
accordance  with  the  home  country's 
generally  accepted  accounting 
principles  ("GAAP").  If  GSCC  believes 
that  those  statements  are  not 
satisfactory,  it  will  assess  whether  the 
foreign  entity  can  provide  information 
equivalent  to  that  information  provided 
by  financial  statements  prepared  in 
accordance  witii  U.S.  GAAP.  All 
required  financial  and  other  reports  will 
have  to  be  submitted  to  GSCC  in 
English.  All  required  financial  reports 
will  have  to  be  submitted  to  GSCC  in 
dollar  equivalents  indicating  the 
conversion  rate  and  date  used. 

As  noted  above,  purauant  to  the 
Agreement  the  foreign  netting  system 
member  will  have  agreed  to  provide 
GSCC  with  information  on  its  financial 
condition  and/ or  trading  activity 
deemed  pertinent  by  GSCC  and  that 
GSCC  may  share  this  information  with 
the  Commission.  In  addition,  GSCC  will 
expect  the  foreign  entity  to  prepare  and 
provide  to  GSCC  information  in  the 
form  of  unaudited  financials  sufficient 
for  GSCC  to  monitor  and  assess  the 
entity's  financial  condition  on  no  less 
than  a  quarterly  basis. 

5.  Physical  Presence 

With  respect  to  the  foreign  netting 
member's  physical  presence  in  the  U.S., 
GSCC  will  require  every  foreign  entity 
to  maintain  an  ofBce  in  the  U.S.  either 
directiy  or  through  a  suitable  agent  that 
(i)  has  available  individuals  fluent  in 
English  who  are  knowledgeable  about 
the  entity's  business  and  can  assist 
GSCC  representatives  as  necessary  and 
(ii)  ensures  that  the  foreign  member  can 
meet  its  data  submission  and  settlement 
obligations  to  GSCC. 


GSCC  beUeves  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  rule  proposal 
will  extend  the  benefits  of  GSCCs 
netting  and  risk  management  processes 
to  a  broader  segment  of  govenunent 
securities  maribst  participants  and  will 
provide  those  benefits  to  trades  of 
current  membera  with  foreign  entity 
counteri>arties. 

(B)  Self-Regulatory  Organization's 
Statement  on  Buixlen  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  on  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited. 
GSCC  membera  will  be  notified  of  the 
rule  filing  and  comments  will  be 
solicited  by  an  important  notice.  GSCC 
will  notify  the  Commission  of  any 
written  comments  received  by  GSCC. 

m.  Date  of  EffiBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  in  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Pereons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  pei>on,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
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5  U.S.C  §  552.  will  be  available  for 
inspection  and  cobying  in  the 
Commisaion's  Pimlic  Rafenmoa  Section, 
450  Fiikh  Street  NW..  Waahinston,  DC 
20549.  Copies  of  aiich  Ming  ako  will  be 
available  for  in8pecti<Hi  and  copying  at 
the  principal  officb  of  GSGC  All 
submisaiMia  should  rel^  to  the  file 
number  SR-GSCd-05-05  and  shcmld  be 
submitted  by  Januluy  2, 1996. 

For  the  Commisai^  by  the  Division  of 
Market  Regulation,  {lunuant  to  delegatad 
authority.* 

Margant  H.  McFaclaad. 
Deputy  Secniaiy. 
(FR  Doc  95-30069  Hlwi  12-6-95;  8:45  ami 
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Self-Reguialory  OrgmizaUons;  The 


of  FMng  of  a  PropbMd  Rule  Change 
AmeMflng  1h#  Agfeements  Qovemlng 


Acoounls  of  Martcpt  Profaaaionala  In 
the  CreaMMwghiv^  Pragran  Among 
Tha  Options  Claa^ng  Corporation 
fOCC").  the  bitMnartiat  Claarfng 
^iponMlon  r  IOC'),  and  the  CMeago 
Mircanlila  Exchaiiga^  In  IhaOreaa* 
Margining  Progra^  Bahaaan  OCCand 
ICC.  and  In  the  Cr»aa  Margining 
Program  BaMvaaniOCC  and  ttia  Kanaaa 
City  Board  of  Trade  Oearfng 
Corporation 


December  4, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities-Exchanfle  Act  of  1934 
("Act"),i  notice  is  nereby  given  that  on 
August  IS,  1995,  liie  Options  Qearing 
C«p<H«tion  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  tils  proposed  rule 
change  (File  No.  SK-OCC-95-12)  as 
described  in  Items  I,  II,  and  in  below, 
which  items  have  been  prepared 
primarily  by  OCC.  On  September  12, 
1995,  and  on  October  11, 1995,  OCC 
filed  amendments  (o  the  proposed  rule 
change  to  include  in  addition  to 
proposed  changes  ^o  the  agreements 
governing  non-proprietary  cross- 
margining  ("XM")  accounts  in  the  XM 
program  between  OCC,  The  Intermaricet 
Clearing  Corporation  ("ICC"),  and  the 
Chicago  Mercantile  Exchange  ("CME"), 
propGeed  changes  to  the  agreements 
governing  non-proprietary  XM  accounts 
in  the  XM  program  between  OCC  and 
KX^  and  in  the  XM|program  between 
OCC  ukI  the  Kansas  City  Board  of  Trade 
Qearing  Corporation  ("KCC"), 


respectively.'  The  Commissicm  is 
publishing  this  notice  to  soMdt 
comments  on  the  proposed  rule  change 
from  intnested  perstms. 

L  Self-Kegnlatoiy  GrganlMrtow's 
Stalnnent  of  the  Teraas  of  SubelaBce  of 
the  Propoead  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  tlw  agreements 
governing  non-proprietary  XM  accounts 
of  maricet  profrasionals  in  the  OOC/ICC/ 
CME  XM  program,  in  the  OCC/ICC  XM 
program,  and  in  the  OCC/KCC  XM 
program  in  order  to  implement  the 
revised  distributional  scheme  adopted 
by  the  Commodity  Futures  Trading 
Conunission  ("CFTC")  in  the  new 
appmdix  to  the  CFTC's  bankruptcy 
rules.'  The  proposed  rule  change  also 
seeks  to  revise  the  terms  of  the 
agreements  government  the  proprietary 
and  non-proprietary  XM  accoimts  in  the 
OCC/KCC  xM  program  to  conform  the 
terms  of  those  agreements  to  the  terms 
currently  used  in  the  forms  of 
agreements  in  the  OCC/KXVCME  XM 
program  and  in  the  OCC/ICC  XM 
program. 

n.  Self-Regnlatory  Chganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oe  Pro^o««d  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
siunmaries.  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.'* 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Imposed  Rule 
Change 

The  proposed  rule  change  seeks  to 
amend  the  agreements  governing  non- 
proprietary XM  accounts  of  market 
professioiuls  to  correspond  with  the 
requirements  of  the  distributional 
scheme  adopted  by  the  CFTC  as  a  new 
appendix  to  its  bankruptcy  rules.  The 
proposed  rule  change  also  seeks  to 
conform  the  terms  of  the  agreements 


•  17  era  200.3O-3(«K12)  (1994). 
>lSU.S.C$78«(bHl)   ISBS). 


'Uttan  from  )ean  M.  Cawlay.  OOC,  to  Jatiy  W. 
CarpaiMw,  Aaautant  Director,  Division  of  Market 
Regulation.  CommiMion  (September  11, 1905,  and 
October  10, 1995). 

'  The  CFTCs  distribntional  requirements  are  aet 
forth  in  Appendix  B  to  Part  190  of  the  CFTC'a 
General  Regulations.  17  CFR  190.  The  CFTC'* 
distributional  framework  was  adopted  in  April 
1994.  59  FR  17468  (April  13, 1994). 

*The  CommiMion  has  modified  the  text  of  tba 
summaries  prepared  by  OCC 


governing  the  proprietary  and  non- 
proprietary XM  accounts  in  the  OOC/ 
KOC  XM  program  to  make  ihe  terms  of 
those  agreements  substantially  identical 
to  the  terms  currently  used  in  the  forms 
of  agreements  in  the  OCC/IOC/CME  XM 
program  and  the  OCC/ICC  XM  program. 

In  November  1991,  the  Commission 
and  the  CFTC  ^proved  non-proprietary 
cross-margining.'  As  part  of  die  CFTC's 
approval,  it  required  each  futures 
commission  merchant  ("FCM") 
participating  in  cross-margining  to  agree 
that  all  funds  and  property  in  a  non- 
proprietary XM  account  would  be 
treated  as  customer  property  subject  to 
the  segregation  requirements  of  the 
Commodity  Exchange  Act »  and  to 
segregate  mich  fund  and  property  fiom 
that  of  non-XM  customers.  In  addition, 
the  CFTC  required  each  market 
professional  to  subordinate  its  XM 
related  claims  to  customer  claims  based 
on  non-XM  positions. 

Pursuant  to  that  sulxndination 
requirement,  if  a  clearing  mranber 
became  insolvent,  all  non-XM 
customers  of  the  FCM  would  be  paid 
their  pro-rata  share  of  the  combined 
segregated  funds  pool,  including  ftmds 
of  XM  maiket  professionals,  before  the 
XM  mariiet  professionals  received  any 
portion  of  their  claims.  The 
subordination  was  intended  to  insulate 
non-XM  customers  from  losses  arising 
from  XM  accounts.  The  subordination  - 
also  ensitfed  that  the  XM  accounts  of 
maricet  professional  would  not  be 
treated  as  accounts  of  securities 
customers  subject  to  liquidation  under  . 
the  Securities  Investors  Protection  Act 
of  1970  '  or  the  stock  broker  liquidation 
provisions  of  the  Bankruptcy  Code.* 
Therefore,  the  accounts  could  be 
liquidated  as  accounts  of  commodity 
customers  imder  the  commodity  broker 
liquidation  provisions  of  the 
Buikruptcy  Code  «  and  the  CFTC's 
bankruptcy  rules,i°  and  both  the 


■  Securities  Exchange  Act  Release  Nos.  29991 
(November  26, 1991),  56  FR  61458  (order  approving 
OCC/CME  non-proprietary  XM  program);  56  FR 
61404  (Comm.  F.  T.  Comm'n  1991)  (order 
approving  OCC/CME  non-proprietary  XM  program): 
30041  (December  5, 1991)  56  FR  64824  (File  No*. 
SR-OCC-90-04  and  SR-ICC  90-03)  (order 
approving  OCC/ICC  non-proprietary,  market 
profasBitmal  cross-margin  program);  and  56  FR 
61406  (Comm.  F.  T.  Comm'n  1991)  (order 
approving  OCC/ICC  non-pn^Miatary  cross-margin 
program).  In  August  1993,  the  CommiMion 
approved  expansion  of  the  OCC/KCC  XM  program 
astablisbed  in  February  of  1992  to  include  non- 
proprietary positions.  Securities  Exchange  Act 
Releaae  No.  32706  (August  2, 1993),  58  FR  42586 
(File  Na  SR-OCC-93-131  (order  approving  OCa 
KCC  non-proprietary  XM  program). 

•7  U.S.C  §6d(2)  (1968)  and  17  CFR  1.20  (1991). 

M5  U.S.C  SS  78aa^78W  (1968). 

•11  U.S.C  S§  741-752  (1968). 

•  11  U.S.C  S$  761-766  (1968). 

>017  CFR  190.01-190.10. 


Commissicm's  order  and  the  CFTC's 
order  approving  non-pit^iietary  XM 
provide  for  sum  result. 

Hub  CFTC  has  adc^ted  new  rules  that 
provide  for  a  difbrent  dislzibudonal 
fiameworic  for  fimds  and  property 
carried  in  a  non-proprietvy  XM 
^account.**  The  new  revised  rules    - 
continue  the  concept  of  subordination 
for  the  purpose  of  ensuring  diat  the 
maiket  profJsssionals'  seciuities 
included  in  a  XM  account  will  be 
subject  to  commodity  broker  liquidation 
rules  but  modify  the  method  for 
property  distribution  in  the  event  of  the 
Uquidatitm  of  the  firm(s)  canying  the 
non-propriety  XM  account  Under  the 
revised  distributional  scheme,  FCMs 
will  continue  to  make  separate 
calculations  for  non-XM  customers  and 
XM  market  proCsssionals,  and  funds 
deposited  pursuant  to  those  calculations 
wiU  continue  to  be  separately 
maintained.  Howevw,  in  the  event  of 
the  failure  of  the  &m(s)  carrying  the 
non-proprietary  XM  accounts,  the 
leroective  shortfalls,  if  any,  of  the  pools 
of  nmds  woidd  be  detennined  as  a 
percmtage  of  the  segregation 
requirement  for  eedi  pool. 

m  the  event  of  (i)  Ko  shortfall  in 
either  pool,  (i|)  an  equal  percentage  of 
shortfidl  inlxith  pools,  (iii)  a  short&ll  in 
the  non-XM  pool  only,  or  (iv)  a  greater 
percentage  oi  shortfoll  in  the  non-XM 
pool  than  in  the  XM  pool,  then  the  two 
pools  of  segregated  funds  would  be 
combined  and  non-XM  customers  and 
XM  market  profMsionals  would  share 
pro  rata  in  the  combined  pool.  In  the 
event  of  (i)  a  shortfall  in  the  XM  pool 
only  ox  (ii)  a  greater  percentage  shortfall 
ia  the  XM  pool  than  in  the  non-XM 
pool,  then  the  two  pools  of  segregated, 
mnds  would  not  be  combined.  Instead, 
XM  market  professionals  will  share  pro 
rata  in  the  pool  of  XM  segregated  funds 
while  non-XM  customers  would  share 
pro  rata  in  the  pool  of  ncm-XM 
segregated  funds. 

m  order  to  implement  the  new 
distributional  requirements,  the  clearing 
organizations  operating  non-proprietary 
XM  prograiDS  must  submit  amended 
agreements  to  the  respective  regulatory 
authorities  deleting  the  subordination 
requirement  and  substituting  a  reference 
to  the  CFTC's  distribution  rules. 
Accordingly.  OOC  is  proposing  to  make 
those  and  other  confonning  changes  ^^ 


"  Supn.  note  3. 

ixTha  conforming  changes  Include  tann*  that 
ensnie  that  Bon-fafoW-dealer  XM  market 
liiniwalninl  wUl  not  be  treated  a*  "customers"  for 
purpoaea  of  Rule  lSc3-3  under  the  Act  pursuant  to 
the  conditions  set  forth  in  the  CommiMion'*  no- 
action  lettar  dated  July  31, 1995.  Letter  from 
Michael  Mecchiaroli.  Aasociate  Director,  Division 
9f  Market  Regulation,  CommiMion.  to  )aan  Cawley, 
OOC  Only  31. 1995). 


to  the  agreements  governing  non- 
proprietary XM  accoimts  for  the  XM 
program  among  OOC,  CME.  and  IOC,  the 
XM  program  between  OCC  and  IOC,  and 
the  XM  program  between  OOC  and 
KOC." 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  rule  proposal 
will  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  will  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Qr^inization's 
Statement  on  Comments  on  the 
Imposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  OOC  will  notify 
the  Commission  of  any  written 
comments  received  by  OCC. 

m.  Date  of  Effectiveneas  of  the 
Propoeed  Rule  Oiange  and  Timing  far 
CommlsBion  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
legieter  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  stich 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  diange  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoliciUtion  of  Conmoits 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 


"In  addition,  pursuant  to  the  amendment  filed 
on  October  11, 1995,  OCC  propose*  to  revise  the 
agreements  governing  the  proprietary  XM  accounts 
in  the  OCC/KCC  XM  program  to  conform  the  tenns 
of  thoee  agreements  to  the  taims  used  in  the 
agreemenu  used  in  the  OCC/ICC/CME  and  OGC/ 
iCC  XM  programs. 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  8  552,  v^rill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file  number  SR-OCC-95-12 
and  should  be  submitted  by  January  2, 
1996. 

For  the  ComniiMion  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  R  McFarlaad, 
Deputy  Secntary. 

[FR  Doc  95-30070  Filed  12-8-95;  8:45  am] 
■ajjNa  0001  iSM-ei-M 

[Rel.  No.  IC-21SM;  FHe  No.  tlS-MM] 
CIQHA  Variable  Produela«raup.  at  aL 

December  4, 1995. 

AQENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  QGNA  Variable  products 
Group  (die  "Trust"),  QGNA 
Investments,  Inc.  ("QC^A")  and  certain 
life  insurance  companies  and  their 
separate  accoimts  investing  now  or  in 
the  future  in  the  Trust. 
I«ELEVANT  1940  ACT  SECTKMS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  from  the  provisions  of  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act 
and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereimder. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Trust  and  shares  of 
any  other  investment  company  that  is 
designed  to  fund  insurance  products 
and  for  which  QGNA,  or  any  of  its 
affiliates,  may  serve  as  investment 
advisor,  administrator,  managor,    , 
principal  imderwriter  or  sponsor 
(collectively,  with  the  Trust,  the 
"Funds")  to  be  sold  to  and  held  by:  (a) 
Variable  aimuity  and  variable  life 
insurance  separate  accoimts  of  both 
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affiliated  and  iinalRHatwd  life  insurance 
companiee  fthe  "I^tidpating  Insunnoe 
Companiet");  and!(b)  qualified  pension 
and  ntitemoit  plans  outside  of  the 
separate  account  ocmtaxt  (the  "Plans"). 
nuNQ  DATE:  Tlw  diplication  was  filed 
on  July  31, 199S  and  amended  on 
August  28,  IMS.  Af^Iicants  ropwaent 
that  an  amendmeot  to  the  aj^Ucation 
will  be  filed  duiinte  the  notice  period. 
HiAmiO  OR  NOTVi^AfWN  OF  >«AMNQ:  An 
order  granting  the  iapplicatian  will  be 
issued  unless  the  tonunisdon  orders  a 
hearing,  biteresteq  penons  may  request 
a  hearing  by  writiilg  to  the  Secretary  of 
the  SEC  and  serviitg  Applicants  widi  a 
copy  of  the  request  personally  or  l^ 
maiL  Hearing  raqubsts  must  bie  received 
by  the  Comioissi<^  by  5:30  p  jn.  on 
December  27. 1999,  and  accompanied 
by  proof  of  service;  on  Applicants  in  the 
fcmn  of  an  affidavt  or,  for  lawyers,  a 
oertiflcate  of  serviiie.  Hearing  requests 
should  state  the  nature  of  the  interest, 
the  reason  fer  the  isquest  and  the  issues 
contested.  Peraonsi  may  request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
AODHOMS:  Seoetaiy,  SEC,  450  Fifth 
Street,  N.W.,  Waaltii^ao,  D.C  20549. 
Applicants,  JefErey  S.  Winer,  Esq., 
ara^A  Variable  Pioducts  Groups.  900 
Cottage  Grove  Road.  S-215,  HartfcHd. 
Qmnecticut  06153-2215. 

FOR  Fuirmn  tronliiATiOM  contact: 

Barbara  J.  Whisler,;  Senior  Coiuuel,  or 
Wendy  Friedlander,  Deputy  Chief,  both 
at  (202)  942-0670,  lOffice  of  Insurance 
Produicts,  Division  of  Investment 
Management 

aUFFUEMDCTAftY  INFORMATION:  Following 
is  a  summary  of  th^  application:  the 
complete  application  is  available  for  a 
fee  from  the  Publie  Reference  Branch  of 
the  SEC  I 

Appttc«it.'K-p4>nUtion.      ^^^  ^ 

1.  Hie  Trust  is  aii  open-end, 
management  investment  company 
oiganlBad  as  a  Massachuaetts^nudness 
trust  Currently,  th0  Thist  has  one  series 
of  shares,  the  Comi»ani(m  Fund. 

2.  QQ^LA  serves. as  the  investment 
advisor  fcfr  the  Tru^  CIGNA  is  a 
Delaware  c(»porat|on  registered  as  an 
invertment  advisot  under  the 
Investment  Advise^  Act  of  1940. 

3.  The  Trust  cur^tly  oBen  its  shares 
to  and  its  shares  are  held  by  CG  Variable 
Annuity  Account  t  ("Account  I")  and 
CG  Variable  Annuity  Account  n 
("Account  n")  of  donnecticut  General 
Life  Insurance  Coii|pany  ("Connecticut 
General").  Account  1  and  Accoxmt  n  are 
separate  accounts  legistered  with  the 
Commission  undet  the  1940  Act  as  unit 
investment  trusts,  nie  Trust  serves  as 
the  investment  venicle  for  variable 


annuity  contracts  issued  by  Goonegticut 
Gaunal.  Shares  of  the  Trust  are  also 
sold  to  and  held  by  Coonecdcut  General 
ontMhalfctf  the  Connecticut  General 
Field  Individoal  Defamed  Compmsation 
Flan. 

4.  Applicants  state  that,  upon  the 
granting  of  the  tmler  requested  in  this 
application,  the  Trust  intends  to  o^ 
shares  of  its  existing  and  future 
poitkiiM  to  separate  accounts, 
registered  as  investment  companies 
under  the  1940  Act  of  Connecticut 
General  and  of  other  unaffiliated 
insurance  companies  (collectively,  the 
"Accounts"),  to  serve  as  an  investment 
vehicle  for  various  tjrpes  of  insurance 
products.  These  products  may  include 
variable  annuity  contracts,  single 
premium  variable  life  insurance 
ccmtracts,  scheduled  premium  variable 
life  insurance  contracts  and  flexible 
premium  variable  life  insurance 
contracts  (collectively,  the  "Contract"). 
The  Trust  also  may  offer  shares  of  its 
pOTtfolios  directly  to  the  Plans  outside 
of  the  separate  account  context 

5.  In  connection  with  any  Contract 
issued  by  a  Participating  Insurance 
Company,  Applicants  state  that  each 
such  company  will  have  the  legal 
obligation  of  satisfying  all  applicable 
requirements  undCT  the  federal 
securities  lam.  Applicants  further  state 
that  the  role  of  the  Funds  imder  this 
arrangement,  inso&r  as  the  federal 
securities  laws  are  applicable,  will 
consist  of  offering  shues  to  the 
Accounts  and  to  the  Plans  and  fulfilling 
any  conditions  that  the  Commission 
may  impose  up<m  granting  the  order 
requested  in  the  application. 

6.  Applicants  state  that,  due  to  the 
applicable  tax  law,  the  Funds  wish  to 
avail  themselves  of  the  opportunity  to 
increase  their  asset  base  through  the  safe 
of  shares  of  the  Funds  to  the  Plans.  The 
Plans  may  choose  any  of  the  Funds  as 
the  sote  investment  option  under  the 
Plan  or  as  one  of  several  investment 
options.  Participants  may  be  givm  an 
investment  choice  depmding  upon  the 
Plan.  Shares  of  any  of  the  Funds  sold  to 
Plans  will  be  held  by  the  trustees  of  the 
Plans  as  mandated  by  Section  403(a)  of 
the  Employee  Retirmient  income 
Security  Act  ("ERISA").  QGNA  will  not 
act  as  investment  advisor  to  any  of  the 
Plans  that  will  purchase  shares  of  the 
Funds.  Applicants  note  that,  pursuant  to 
ERISA,  pass-through  voting  is  not 
required  to  be  provided  to  participants 
in  the  Plans.  Thus,  Applicants  state  that 
there  will  be  no  pess-through  voting 
provided  to  the  participants  in  the 
Plans. 


^plicaata'  Legal  Analytis 

1.  bi  connection  with  the  funding  of 
scheduled  premium  variahfe  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
("UTT'),  Rule  6e-2(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  lS(a)  and  15(b)  of  the  1040  Act. 
llie  relief  provided  by  Rule  6e-2  is 
availabte  to  a  separate  aocoimt's 
investment  advisor,  principal 
underwriter,  and  sponsor  at  depositor. 
The  exemptions  granted  by  Rule  6e- 
2(b)(15)  are  availabfe  only  where  the 
management  investment  company 
underlying  the  Urr  offan  its  shares, 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  afBliated  life  insurance 
company."  The  use  of  a  common 
management  investment  company  as  the 
\mdenying  investment  mediiun  for  both 
variabfe  annuity  and  variable  life 
insurance  separate  accoimts  of  a  single 
insurance  company  (or  of  two  or  mon 
afBliated  insurance  companies)  is 
refiairad  to  as  "mixed  hmding."  The  use 
of  a  common  management  investment 
company  as  the  underlying  investment 
medium  for  variable  annuity  and 
variabfe  life  insurance  separate  accounts 
of  unaffiliated  insurance  companies  is 
referred  to  as  "shared  ftmding."  "Mixed 
and  shared  funding"  denotes  the  use  of 
a  common  management  investment 
ccmpany  to  fund  the  variabfe  annuity 
and  variable  life  insurance  separate 
accounts  of  affiliated  and  unaffiliated 
insurance  companies.  The  relief  granted 
by  Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  accoimt  that 
owns  shares  of  an  underlying  fund  that 
offere  its  shares  to  a  variable  annuity 
separate  acooimt  of  the  same  company 
or  of  any  other  affiliated  or  unaffiuated 
life  insurance  company.  Therefore,  Rule 
6e-2(b)(15)  precludes  mixed  funding  as 
well  as  shared  funding. 

2.  Applicants  state  mat  because  the 
relief  under  Rule  6e-2(b)(15)  is  availabfe 
only  wdiere  shares  are  ofi^red 
exclusively  to  separate  accounts  of 
insurance  companies,  additional 
exemptive  relief  is  necessary  if  shares  of 
the  Funds  are  also  to  be  sold  to  Plans. 

3.  In  connection  with  fl»dUe 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  Urr,  Rule  6e-3(T)(b)  (15)  provides 
partial  exemptions  bom  Sections  9(a), 
13(a).  15(a),  and  15(b)  of  the  1940  Act. 
The  exemptions  granted  to  a  separate 
account  by  Rufe  6e-3Cn(b)(15)  are 
available  only  wdiere  all  of  the  assets  of 
the  separate  account  consist  of  the 
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shares  of  one  at  more  registered 
management  investment  companies 
which  afht  their  shares  "mchisively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  sdieduled  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company." 
Thus,  Rufe  6e-3(T)  permits  mixed 
funding,  but  does  not  permit  shared 
funding.         • 

4.  Applicants  state  that  because  the 
relief  under  Rule  6e-3(T)  is  available 
only  where  shares  are  offered 
exclusively  to  seperate  accounts, 
additional  exemptive  relief  is  necessary 
if  shares  of  the  I\mds  also  are  to  be  sold 
to  Plans. 

5.  Applicants  state  that  changes  in  the 
tax  law  have  created  the  opportunity  for 
the  Funds  to  increase  their  asset  base 
through  the  sale  of  Fimd  shares  to  the 
Plans.  Applicants  state  that  Section 
817(h)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"),  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  the  Contracts  held 
in  the  Funds.  The  Code  provides  that 
such  Contracts  shall  not  be  treated  as  an 
annuity  contract  or  life  insurance 
contract  for  any  period  in  which  the 
underlying  assets  are  not,  in  accordance 
with  regulations  prescribed  by  the 
Treasury  Department,  adequately 
diversified.  On  March  2, 1989,  the 
Treasury  Department  issued  regulations 
which  estabUshed  diversification 
requirements  for  the  investment 
portfolios  imderlying  variable  contracts. 
Trees.  Reg.  §  1.817-5  (1989).  The 
regulations  provide  that,  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  mwe  insurance 
companies.  The  regulations  do, 
however,  contain  certain  exceptions  to 
this  requirement,  one  of  which  allows 
shares  in  an  investment  company  to  be 
held  by  the  trustee  of  a  qualified 
pension  or  retirement  plan  without 
adversely  affecting  the  abifity  of  shares 
in  the  same  investment  company  to  also 
be  held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  contracts.  Trees.  Reg. 

,    Sl.817-5(f)(3)(iu). 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  regulations. 
Applicants  assert  that,  given  the  then 
current  tax  law,  the  sale  of  shares  of  the 
same  investment  ccMnpany  to  both 
separate  accounts  and  Plans  could  not 
have  been  envisioned  at  the  time  of  the 


adoption  of  Rules  6»-2(b)(15)  and  6e- 
3(T)(b)(15).         ^       ^ 

7.  Applicants  therefore  request  reUef 
from  Sections  9(a).  13(a),  15(a)  and  15(b) 
of  the  1940  Act.  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder  to  the 
extent  necessary  to  permit  shares  of  the 
Funds  to  be  ofCned  and  sold  in 
connection  with  both  mixed  and  shared 
funding. 

8.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  advisor 
to  or  principal  imderwriter  for  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)(1)  or  (2). 
Rules  6e-2(b)  and  6e-3(T)(b)(15) 
provide  exemptions  from  Section  9(a) 
under  certain  drcmnstances.  subject  to 
the  limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  Rides 
6e-2(b)(15)(i)  and  6e-3(T)(b)(15)(i) 
permits  a  person  disqualified  under 
Section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  life  insurer, 
or  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  fund.  The  relief  provided 
by  Rules  6e-2(b){15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  the  life  insurer  to 
serve  as  the  underlying  fund's 
investment  advisor  or  principtd 
imderwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligibfe 
pursuant  to  Section  9(a)  participate  in 
the  management  or  administration  of 
the  fund. 

9.  Applicants  state  that  the  partial 
relief  from  Section  9(a)  found  in  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15),  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensiue  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of  the 
Section.  Applicants  state  that  those 
1940  Act  rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  in  a  large 
insiuance  company  complex,  most  of 
whom  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  within  that  organization. 
Applicants  note  that  the  Participating 
Insurance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Funds.  Therefore, 
Applicants  assert,  applying  the 
restrictions  of  Section  9(a)  serves  no 
regulatory  purpose.  The  application 
states  that  the  reUef  requested  should 
not  be  affected  by  the  proposed  sale  of 
shares  of  the  Funds  to  the  Plans  because 
the  Plans  are  not  investment  companies 


and  are  not  therefore,  subject  to  Section 
9(a). 

10.  Rules  6e-2(b)(lS)(iii)  and  6e- 
3(T)(bKl5)(iii)  under  the  1940  Act 
assiune  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account.  The 
application  states  that  the  Participating 
Insurance  Companies  will  provide  pass- 
through  voting  privileges  to  all  Contract 
ownen  so  long  as  the  Ccmunission 
interprets  the  1940  Act  to  require  such 
privileges. 

11.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
observance  of  the  limitations  on  mixed 
and  shared  funding  imposed  by  the 
1940  Act  and  the  rules  thereimder. 

Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
advisor,  when  required  to  do  so  by  an 
insurance  regulatory  authority. 

Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  itis  contract 
owners  if  the  contract  owners  initiate 
any  change  in  the  company's 
investment  pohcies,  principal 
underwriter,  or  any  investment  advisor, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
lb)tl5)(ii)  and  (b)(7)(ii}  (B)  and  (C)  of 
each  rule. 

12.  Applicants  further  represent  that 
the  Fimds'  sale  of  shares  to  the  Plans 
does  not  impact  the  relief  requested  in 
this  regard.  As  noted  previously  by 
Applicants,  shares  of  the  Funds  sold  to 
Plans  would  be  held  by  the  trustees  of 
such  Plans  as  required  by  Section  403(a) 
of  ERISA.  Section  403(a)  also  provides 
that  the  trustee(s)  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  die  Plan  with  two  exceptions:  (a) 
When  the  Plan  expressly  provides  that 
the  trustee(s)  is  (are)  subject  to  the 
direction  of  a  named  fiduciary  who  is 
not  a  trustee,  in  which  case  the 
trustee(s)  is  (are)  subject  to  proper 
directions  made  in  accordance  with  the 
terms  of  the  Plan  and  not  contrary  to 
ERISA;  and  (b)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 
the  Plan  is  delegated  to  one  or  more 
investment  managers  pursuant  to 
Section  402(c)(3)  of  ERISA.  Unless  one 
of  the  two  exceptions  stated  in  Section 
403(a)  appUes,  Plan  trustees  have  the 


FedBfl  a>gfater  /  Vol  60.  No.  237  /  Monday.  December  11.  1995  /  Notices 


flocdusive  authority  and  imp<msfUlity 
for  voting  {voodas.  jIMiara  a  named 
fidudaiy  appoints  an  investment 
manager,  tna  investment  manager  has 
the  reeponsibility  to  vote  the  shiaies  held 
unless  the  right  to  Vote  such  shares  is 
reserved  te  &  trustees  or  to  the  named 
fiduciary,  hi  any  etent.  thoe  is  no  pass- 
through  voting  to  tbe  participantB  in 
such  Plans.  Accordingly.  Applicants 
note  that,  unlike  tfaJB  case  witn  insurance 
companv  asperate  Recounts,  Uie  issue  of 
the  TBsolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  Plaiu^ 

13.  Applicants  stfite  that  no  increesed 
conflicts  of  interesC  would  be  present  by 
the  granting  of  the  requested  relief. 
Applicants  assert  that  shmed  funding 
does  no^  present  a^y  issues  that  do  not 
ataeady  exist  where  a  single  insurance 
company  is  license^  to  do  busbiess  in 
sevmal,  or  all.  stated.  Applicants  note 
that  where  insurera  are  domicitod  in 
difierent  states,  it  ii  possible  that  the 
state  insurance  regulatory  body  in  a 
state  in  which  one  Insurance  company 
is  domiciled  could  Vequira  action  that  is 
inconsistent  with  t^e  requirements  of 
insurance  regulatore  in  one  or  more 
other  states  in  which  other  insurance 
companies  are  don^ciled.  Applicants 
submit  that  this  poisibillty  is  no 
diSsrent  and  no  grater  than  exists 
where  a  single  insuirer  and  its  affiliates 
ofiisr  their  insurance  products  in  several 
states. 

14.  Applicants  fi^er  submit  that 
affiliation  does  not  kediice  the  potential, 
if  any  exists,  for  dillerences  amimg  state 
regulatory  requirements.  In  any  event, 
the  conditions  (adapted  from  the 
conditions  includef  in  Rule  6e- 
3rr)(b)(15))  discussM  below  are 
designed  to  safsguard  against  any 
adverse  efEscts  that  these  difiisrences 
may  produce.  If  a  particular  state 
insurance  regulatorf s  decision  conflicts 
with  the  majority  of  other  state 
regulators,  the  affsdled  insurer  may  be 
required  to  withdralMr  its  separate 
account's  investme|it  in  the  relevant 
Fund. 

15.  Applicants  also  argue  that 
affiliation  does  not  eliminate  the 
potmtial,  if  any  exists,  for  divergent 
judgments  as  to  the;  advisability  or 
legality  of  a  change  iin  investment 
policies,  principal  anderwritw,  or 
investment  advisor  ^initiated  by  o%vners 
of  the  Contracts.  Pajtential  disagreement 
is  limited  by  the  re^uirem«it  that  the 
Partidpatiii^  Insurance  Company's 
disregard  of  voting  instructions  be  both 
reesonable  and  bas^d  on  specified  good 
faith  detcrmioationa.  However,  if  a 
Participating  Insurance  Company's 
dedsion  to  disregairi  Contract  owner 
instructiOBS  represents  a  minority 


poettion  or  would  preclude  a  majority 
vote  approving  a  particular  change,  audi 
Partic^pBting  Inaiuanoe  Company  may 
be  required,  at  the  election  of  the 
relevant  Fund,  to  wlthcfaarw  its 
investment  in  that  Fund.  No  charge  or 
penalty  will  be  impoeed  as  a  result  of 
such  withdrawraL . 

16.  Applicants  state  that  there  is  no   - 
reason  Vrhy  the  investment  polides  of  a 
Fund  with  mixed  funding  wnild  or 
should  be  materially  difioent  from  what 
thoee  polides  would  or  diould  be  if 
such  investment  company  or  series 
thereof  funded  ctaly  \mriable  annuity  or 
variable  life  insurance  contracts. 
Applicants  therefore  argue  that  there  is 
no  resson  to  believe  that  conflicts  of 
interest  would  result  from  mixed 
funding.  Moreover.  Applicants 
represent  that  the  Funck  will  not  be 
managed  to  favor  or  disfavor  any 
Partidpating  Insurance  Company,  type 
of  Contract,  or  Plan. 

17.  Section  817(h)  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  variable  annuity 
contracts  and  variable  life  insurance 
contracts  held  in  the  poitfolios  of 
management  investment  companies. 
Treasury  Regulation  1.817-S(f)(3)(iii), 
which  established  diversification 
requirements  for  such  portfolios, 
specifically  permits  "qualified  pension 
or  retirement  plans"  and  separate 
accounts  to  share  the  same  underlying 
management  investment  company. 
Thwefore,  Applicants  have  concluded 
that  neither  the  Code,  the  Treasury 
regulations,  nor  the  revenue  rulings 
thereunder,  present  any  inherent 
conflicts  of  interest  if  Plans,  variable 
annuity  separate  accounts  and  variable 
life  insurance  separate  accounts  all 
invest  in  the  same  management 
investment  company. 

18.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributicms  are  taxed  for  variable 
annuity  contracts,  variable  life 
insurance  contracts  and  Flans, 
Applicants  state  that  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  Whm  distributions  are  to  be 
made,  and  the  Account  or  the  Plan  is 
unable  to  net  purchase  payments  to 
make  the  distributions,  the  Accoimt  or 
the  Plan  will  redeem  shares  of  the 
Funds  at  their  respective  net  asset  value. 
The  Plan  will  then  make  distributions  in 
accordance  with  the  terms  of  the  Plan. 
A  Partidpating  Insurance  Company  will 
siurender  values  from  the  Accoimt  into 
the  general  account  to  make 
distributions  in  accordance  with  the   ~ 
terms  of  the  Contract. 

19.  With  respect  to  voting  rights. 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 


such  voting  rights  to  Contrad  owners 
and  to  Plans.  Applicants  represent  that 
the  Funds  will  inform  eedi  shareholder, 
induding  each  Account  and  Plan,  of  its 
respective  share  of  ownerddp  in  the 
reqMdive  Funds.  Eadi  Partidpating 
Insurance  Company  will  then  solidt 
voting  instructions  in  accordance  %vith 
the  "pess-through"  voting  requiremMiL 

20.  Applicants  argue  that  the  ability  of 
the  Funds  to  sell  their  respective  shues 
directly  to  Plans  does  not  create  a 
"senior  security",  as  such  term  is 
defined  under  Section  18(g)  of  the  1940 
Act,  with  respect  to  any  Contrad  owner 
as  opposed  to  a  partidpant  under  a 
Plan.  Regardless  of  the  ri^ts  and 
benefits  of  partidpants  and  Contract 
ownera  under  the  respective  Plans  and 
Omtrads.  the  Plans  and  the  Accounts 
have  rights  onlywith  reaped  to  their 
shares  of  the  Funds.  Such  shares  may  be 
redeemed  only  at  net  asset  value.  No 
shareholder  of  any  of  the  Funds  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payments  of  dividends. 

21.  Finally.  Applicants  state  that  there 
are  no  conflicts  between  Contrad 
ownera  and  partidpants  imder  the  Plans 
with  respect  to  the  state  insiuance 
commissionera'  veto  powere  (direct  with 
respect  to  variable  life  insurance  and 
indirect  with  respect  to  variable 
annuities)  over  investment  objectives. 
The  basic  premise  of  corporate 
democracy  and  shareholder  voting  is 
that  not  aU  shareholdera  may  agree  with 
a  particular  proposal.  The  state 
insiuance  commissionera  have  been 
given  the  veto  power  in  recognition  of 
the  fact  that  insurance  companies 
usually  are  unable  to  simply  redeem 
their  separate  accounts  out  of  one  fund 
and  invest  those  monies  in  another 
fund.  Generally,  to  accompli^  such 
redemption  and  transfen,  complex  and 
time  consimiing  transactions  must  be  ' 
undertaken.  Conversely,  trustees  of 
Plans  or  the  partidpants  in  partidpant- 
directed  Plans  can  make  the  dedsion 
quickly  and  implement  redemption  of 
shares  from  a  Fund  and  reinvest  the 
monies  in  another  funding  vehide 
without  the  same  regulatory 
impediments  or,  as  is  the  case  with  most 
Phms,  even  hold  cash  pending  suitable 
investment.  Based  on  me  foregoing. 
Applicants  represent  that  even  should 
there  arise  issues  where  the  interests  of 
Contract  ownera  and  the  intwests  of 
Plans  conflict,  the  issues  can  be  almost 
immediately  resolved  in  that  trustees  of 
the  Plans  can,  independenty,  redeem 
shares  out  of  the  Funds. 

22.  Applicants  state  that  they  do  not 
see  any  greater  potential  for  material 
irrecondlable  conflicts  arising  betvraen 
the  interests  of  partidpants  under  the 


Federal  Register  /  Vol.  60,  No.  237  /  Monday.  December  11.  1995  /  Notices 


63S63 


Plans  and  ownera  of  the  Contracts 
issued  by  the  Accounts  from  possible 
future  changes  in  the  federal  tax  laws 
than  that  which  already  exists  between 
variable  annuity  contract  ownera  and 
variable  life  insurance  contract  ownera. 

23.  Applicantsi  state  that  variovis 
fecton  have  kept  certain  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  According  to  Applicants, 
diese  fedora  include:  the  cost  of 
organizing  and  operating  an  investment 
funding  mediiun;  the  lack  of  expertise 
with  respect  to  investment  management; 
and  the  lack  of  name  recognition  by  the 
pubUc  of  certain  insurera  as  investment 
professionals.  Applicants  argue  that  use 
of  the  Funds  as  common  investment 
media  for  the  Contracts  would  ease 
these  concerns.  Partidpating  Insurance 
Companies  would  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  the  Fimds'  investment 
advisor,  but  also  from  the  cost 
effidendes  and  investment  flexibility 
afforded  by  a  large  pool  of  fimds. 
Applicants  state  that  making  the  Fimds 
available  for  mixed  and  shared  funding 
may  encourage  more  insiuance 
companies  to  ofiier  variable  contracts 
such  as  the  Contracts  which  may  then 
increase  competition  with  respect  to 
bpth  the  design  and  the  pricing  of 
variable  contracts.  Applicants  submit 
that  this  can  be  expected  to  result  in 
greater  product  variation  and  lower 
charges.  Thus,  Applicants  argue  that 
Contract  ownera  would  benefit  because 
mixed  and  shared  funding  will 
eliminate  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Moreover,  Applicants 
assert  that  sales  of  shares  of  the  Funds 
to  Plans  should  increase  the  amount  of 
assets  available  for  investment  by  the 
Funds.  This  should,  in  turn,  promote 
economies  of  scale,  permit  increased 
safety  of  investments  through  greater 
diveraification,  and  make  the  addition 
of  new  portfolios  more  feasible. 

24.  Applicants  believe  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Additionally,  Applicants  note  the 
previoiis  issuance  of  ordera  permitting 
mixed  and  sharing  frmding  where 
shares  of  a  fund  were  sold  directly  to 
qualified  plans  such  as  the  Plans. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions  if  the  order 
requested  in  the  application  is  nanted: 

1.  A  majority  oftne  Board  of  Trustees 
or  Boerd  of  Diredon  of  each  fund  (each, 
a  "Board")  shall  consist  of  persons  who 
are  nd  "interested  persons"  of  the 
Funds,  as  defined  by  Section  2(a)(19)  of 


the  1940  Act  and  the  rules  thereimdw 
and  as  modified  by  any  applicable 
ordera  of  the  Commission,  except  that, 
if  this  condition  is  not  met  by  reason  of 
the  death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  director, 
then  the  operation  of  this  condition 
shall  be  suspended:  (a)  For  a  period  of 
45  days  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board;  (b)  for  a  period 
of  60  days  if  a  vote  of  shareholdera  is 
required  to  fill  the  vacancy  or  vacandes; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  Each  Board  will  monitor  its 
respective  Fimd  for  the  existence  of  any 
material  irrecondlable  conflict  among 
the  interests  of  the  Contract  ownera  of 
all  of  the  Accounts  investing  in  the 
respective  Funds.  A  material 
irrecondlable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insiirance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax,  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
seouities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  the  Funds 
are  managed;  (e)  a  difference  in  voting 
instructions  given  by  owners  of  variable 
annuity  contracts  and  ownera  of 
variable  life  insurance  contracts;  or  (f)  a 
decision  by  a  Partidpating  Insurance 
Company  to  disregard  the  voting 
instructions  of  Contract  owners. 
3.  The  Participating  Insurance 
Companies,  CIGNA  (or  any  other 
investment  advisor  of  the  Funds),  and 
any  Plan  that  executes  a  fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  assets 
of  a  Fund  (the  "Partidpants")  will 
report  any  potential  or  existing  conflicts 
to  the  Board. ^  Partidpants  wrill  be 
responsible  for  assisting  the  appropriate 
Board  in  carrying  out  its  responsibilities 
under  these  conditions  by  providing  the 
Board  wdth  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 
indudes,  but  is  not  liinited  to,  an 
obligation  by  each  Partidpant  to  inform 
the  Board  whenever  voting  instructions 
of  Contract  ownera  are  disregarded.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Board  will  be  a  contractual 
obligation  of  all  Participants  in  the 


>  Applicants  npreseni  that,  during  the  notice 
period,  an  amenc&nent  to  the  application  will  be 
filed  and  that  such  amendment  will  extend  the 
obligation  set  forth  in  condition  three  to  "any  other 
investment  advisor  of  the  Funds." 


Funds  under  their  agreements  governing 
participation  in  the  Funds.  These 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Contract  - 
ownera. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  by  a  majority  of  its 
disintere^ed  trustees  or  directon,  that 
an  irreconcilable  material  conflict 
exists,  the  relevant  Partidpant  shall,  at 
its  expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  trustees  or 
directors),  take  any  steps  necessaiy  to 
remedy  or  eliminate  the  irrecondlable 
material  conflict,  including:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  Accoimts  ftpm  the 
Funds  and  reinvesting  such  assets  in  a 
different  investment  medium  including 
another  portfolio  of  the  relevant  Fimd  or 
another  Fund,  or  submitting  the 
question  as  to  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  Contract  ownera;  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  variable 
aimuity  contract  ownera,  variable  life 
insmence  contract  ownera,  or  variable 
contract  ownera  of  one  or  more  of  the 
Participants)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
variable  contract  owners  the  option  of 
making  such  a  change;  and  (b) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irrecondlable  conflict  arises  because  of 
a  Partidpant 's  decision  to  disregard 
voting  instructions  of  the  ownera  of  the 
Contracts,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Partidpant  may  be 
required,  at  the  election  of  the  relevant 
Fimd,  to  withdraw  its  Account's 
investment  in  the  Fimd,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal. 

The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irrecondlable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all  Partidpants 
under  the  agreement  governing  their 
participation  in  the  Funds.  The 
responsibility  to  take  such  remedial 
action  shall  be  carried  out  with  a  view 
only  to  the  interests  of  Contract  ownera. 
For  purposes  of  this  Condition  Four,  a 
majority  of  the  disinterested  membera  of 
the  applicable  Board  shall  determine 
whether  any  proposed  action  adequately 
remedies  any  material  irrecondlable 
conflict,  but,  in  no  event  will  the 
relevant  Fund  or  CIGNA  (or  any  other 
investment  advisor  of  the  Funds)  be 
required  to  establish  a  new  fimding 
medium  for  any  Contract.  Further,  no 
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i  detwnniMtion  of  the 

kncandkbla  material 
ipUcations  shall  be 
iptly  and  in  wiitii^  to 


P«rtid|Mrat  diall  be  raouirad  by  diis 
Conditiaa  Four  to  estamish  a  mfw 
funding  medimli  ftv  any  Qnitnct  if  any 
eflar  to  do  so  hdi  been  dsdined  Iqr  a 
vote  of  a  maforiw  of  the  Contract  owners 
materieUv  afbcfad  by  the  material 
inenondiable  ( 

5.  The  Board'i 
axiatenoa'of  an  i 
conflict  and  its  J 
made  known 
allParticipanta., 

6.  Participants  will  provide  pess- 
thrau^  voting  frivik^  to  all  Contract 
oWn«B  so  long  |s  the  CommisaiQn 
continues  to  int^qwet  the  1940  Act  as 
rsquiiing  paas-t^rou^  voting  privileges 
for  Contmct  owners.  Accordingly,  the 
ParticipKits,  w^ara  applicable,  will  vote 
shares  of  the  Fund  held  in  their 
Accounts  in  a  njumer  consistent  with 
voting  instructiens  timely  received  from 
Contract  owner^  Participants  Mrill  be- 
responiiUe  Cor  assuring  that  each  of 
their  Accounts  mat  participates  in  the 
Fund  cakulatestvoting  jnivileges  in  a 
manner  consist^t  wim  other 
Participents.  The  obligatioa  to  calculate 
voting  privilege^  in  a  manner  consistent 
with  all  other  A^xxunts  will  be  a 
contractual  obUgation  of  all  Participants 
under  the  agreements  governing  their 
pertidpation  in  the  Funds.  Ea£ 
Participant  will  vote  shares  tot  which  it 
has  not  received  timdy  voting 
instructions  as  Well  as  shares  it  owns  in 
the  same  propatticni  as  it  votes  those 
shares  ftv  which  it  has  received  voting 
instructions. 

7.  AU  reports  received  by  the  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  wi^  r^ard  to:  (a) 
determining  the  Mxistence  of  a  conflict; 
(b)  notlMng  Paificipants  of  a  conflict; 
and  (c)  determii^g  whether  any 
proposed  action  {adequately  remiBdies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  appropriate  Board  or 
other  appropriate  records.  Such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request 

8.  Each  Fund  will  noti^  ^1 
Participants  that  separate  account 
prospectus  disdbsure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each  Fund 
shall  diaclo6»in;its  prospectus  that:  (a) 
Shares  of  the  Fund  may  be  offered  to 
insurance  company  separate  accounts  of 
both  annuity  and  life  insurance  variable 
contracts,  and  to  qualifi^  plans;  ^  (b) 
due  to  differences  of  tax  treatment  and 
other  considerations,  the  interests  of 
various  contract  jowners  piarticipating  in 


*  AppUont*  npn*nt  that  an  tniandinant  to  tfa« 
application  will  be  filed  duiing  the  notice  period, 
and  that  mtch  amendinent  will  include  the 
nptnntatUm  nganfng  ditcloeun  of  the  sale  of 
them  of  the  Funds  t^  qualifiad  plana. 


the  Funds  and  the  interests  of  Plans 
investing  in  die  Funds  may  conflict;  and 
(c)  the  Boerd  will  monitor  the  Funds  for 
any  material  conflicts  and  determine 
what  action,  if  any,  should  be  tdcen. 

9.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (wdiidi,  kr  these 
purpoees,  shall  be  the  persoiu  having  a 
voting  interest  in  the  uares  of  the 
Funds),  and.  in  particular,  each  Fund 
will  either  provide  far  annual  meetings 
(except  to  tiieoxtait  that  the 
Commission  may  interpret  Section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or  comply  wiih  Section  16(c) 
of  the  1940  Act.  (although  the  Funds  are 
not  one  of  the  trusts  descr&ed  in 
Section  16(c)  of  the  1940  Act)  as  well  as 
with  Section  16(e).  and,  if  a|qplicable. 
Section  16(b)  of  the  1940  Act  Further, 
eadi  Fund  will  act  in  acaadanoe  with 
the  Commissicm's  interpretation  of  die 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
(or  trustees)  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

10.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(D  are  amended  (or  if  Rule 
6i»-3  under  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
shared  funding  on  terms  and  conditions 
materially  diffnnnt  from  any 
exemptions  granted  in  the  cmier 
requested  by  Applicants,  then  the  Funds 
and/or  the  Participants,  as  appropriate, 
shall  take  such  steps  as  may  be 
necessary  to  comply  with  Rules  6e-2 
and  6e-3(T).  as  amended,  and  Rule  6e- 
3,  as  adopted,  to  the  extent  such  rules 
are  applicable. 

11.  No  less  than  aimually,  the 
Participants,  and/or  QGNA,  and/or  its 
affiliates,  shall  sulnnit  to  the  Boards 
such  reports,  materials,  or  data  as  the 
Boards  may  reasonably  request  so  that 
the  Boards  may  carry  out  mlly  the 
obligations  imposed  upon  them  by  the 
conditions  contained  in  the  application. 
Such  repwts,  matnials,  and  d^  shall 
be  submitted  mwe  frequentiy  if  deemed 
appropriate  by  the  Boards,  llie 
obligations  of  the  Participants  to 
provide  these  reports,  materials,  and 
data  to  the  Boards,  when  the 
appropriate  Board  so  reasonably 
requests,  shall  be  a  contractual 
obligation  of  all  Participants  under  the 
agreements  governing  their  participation 
in  the  Funds. 

12.  If  a  Plan  becomes  an  owner  of 
10%  or  more  of  the  assets  of  a  Fund, 
such  Plan  will  execute  a  fund 
pertidpation  agreement  with  the 
applicable  Fund.  A  Plan  will  execute  an 
investor's  application  containing  an 


knowledgment  of  this  condition  upon 
sudi  Plan's  initial  purchase  of  the 
shares  of  any  Fund. 

Pbr  dw  Gonamission,  by  the  IMviskm  of 
Investment  ManagSment,  pursuant  to 
delegated  authority. 
MaigantH.McParlaMl, 
Deputy  Seenlaiy. 
(FR  Doc.  95-30071  Filed  12-»-e5: 8:45  am] 


SMALL  BUSINESS  ADMMISTRATION 

^^J^^^sefl^Wsi^Ww  ^WV9^Hs  n9WWl^^^^0  H¥v^^WV^^Hl% 

ComfMny  (SS8IC)  Advisory  CouncH 

The  U.S.  Small  Business 
Administratis,  Inveetment  Division 
(SSmC)  Advis(»y  Coundl  will  hold  a     . 
public  meeting  on  Wednesday, 
December  13, 1995,  at  9:00  a.m.  The 
meeting  will  be  held  at  the  Law  OfBce 
of  Reid  and  Priest,  701  Pennsylvania 
Avenue,  N.W.,  Eighth  Floor, 
Washington  Confarence  Room, 
Washington.  D.C.  This  meeting  was 
previously  scheduled  fat  Friday, 
November  17. 1995  but  was  cancelled 
due  to  the  shutdown  of  the  Federal 
govenunent  The  purpose  of  the  meeting 
is  to  discuss  matters  as  may  be 
presented  by  Council  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  furtner  information,  write  or  call 
Mr.  Darryl  K.  Hairston,  Deputy 
Assodate  Admiitistrator  for  Investment, 
U.S.  Small  Business  Administration, 
409  Third  Street,  S.W.,  Suite  6300, 
Washington,  D.C.  20416  (202)  205-6510. 

Dated:  December  5, 1995. 
Art  OaCeuissy, 

Director,  Office  of  Advisory  Council. 

[FR  Doc.  95-30022  Filed  12-8-95;  8:45  am] 


DEPARTMENT  OF  STATE 
[PubNcNotioeNo.2297] 


Schools  Advisory  Council; 

IVUULS  Of  MeSOflQ 

The  Overseas  Schools  Advisory 
Council,  Departmmt  of  State,  will  hold 
its  Executive  Committee  Meeting  on 
Thursday,  January  18, 1996  at  9:30  ajn. 
in  Confiarence  Room  1205,  Department 
of  State  Building,  2201 C  Street,  N.W., 
Washington,  D.C.  The  meeting  is  open 
to  the  public. 

The  Overseas  Schools  Advisory 
Coundl  works  closely  with  the  U.S. 
business  commimity  in  improving  those 
American-sp<msored  schools  overseas 
wdiich  are  assisted  by  the  Department  of 


State  and  vddch  are  attended  by 
dependents  of  U.S.  government  families 
and  dtildren  of  employees  of  U.S. 
corporattans  end  foundations  abroad. 

"nus  meeting  will  deal  with  issues 
related  to  die  work  and  the  support 
provided  by  the  Overseas  Sdiools 
Advisory  Cotmdl  to  the  American- 
sponsored  oversees  schools. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subfed  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Depertment  is  controlled  and  individual 
building  passes  are  required  for  each 
attendee.  Persons  who  plan  to  attend 
should  so  advise  the  office  of  Dr.  Ernest 
N.  Mannino,  Department  of  Stete,  Office 
of  Overseas  Schools,  SA-29,  Room  245, 
Washington.  D.C  20522-2902, 
telephone  703-475-7800,  prior  to 
December  30, 1995.  Visitors  will  be 
asked  to  provide  their  date  of  birth  and 
Social  Security  number  at  the  time  they 
Mgister  their  intention  to  attend  and 
must  carry  a  valid  photo  ID  with  them 
to  the  meeting.  All  attendees  must  use 
the  C  Street  entrance  to  the  building. 

Dated:  November  20. 1995. 
BnastN.Mauino. 
Executive  Secretary,  Overseas  Schools 
Advisory  Council. 

[FR  Doc.  95-80015  Filed  12-8-95;  8:45  am] 
MUSM  ooee  «n»a«^ 


DEPAPnMENT  OF  TftANSPOfTTATION 

AvMsn  Procssdints;  Agreements 
FIM  Dwhif  His  Week  Ending 
DscsHilMr  1|  IMS 

The  following  Agreements  were  filed 
with  the  Departinent  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  An8%irer8  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-95-870. 

Date  filed:  November  27, 1995. 

Parties:  Membns  of  the  International 
Air  Transport  Association. 

Subject:  ,, 

PSC/Re6o/083  dated  November  17, 
1995  r^l— r-51 

PSC/Minutes/031  dated  November  17, 
1995 

Necessary  Government  Action  Date: 
no  later  than  April  5, 1996 

Intended  effective  date:  June  1, 1996 

Docket  Number  OST-95-871. 
Date  filed:  November  27, 1995. 
Parties:  Members  of  the  International 
Air  Transport  Assodatim. 
Subject: 

PSC/Reso/OSl  dated  Odober  23, 1995 
1^1— r^ll 


PSC/Reso/082  deted  Novenrf>er  17. 

1995  1^12— r-1 3 
Expedited  Reisolutions/Recommended 

Practices  (A  summary  is  attadied. 

Minutes,  filed  this  date  with  the 

non-expedited  resolutions,  are 

contained  in  PSC/Minutes/031.) 
Intended  effective  date:  Dec.  1/Jan.  1/ 

Jan.  15/March  1. 1996 
Docket  Numbar.  OST-«5-872. 
Date  filed:  November  27, 1995. 
Parties:  Members  of  the  Intematioiud 
Air  Transport  Association. 
Subject: 

OOMP  Telex  Mail  Vote  760 
Amend  Mileage  Manual 
Intended  effective  date:  December  1, 

1995 
Docket  Number  OST-95-673. 
Date  filed:  November  27, 1995. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

COMP  Telex  Mail  Vote  761 
Amend  Resolution  313 
Intended  effective  date:  December  15, 

1995 
JDOcket  Number:  OST-05-874. 
Date  filled:  November  27, 1995. 
Parties:  Members  of  the  International 
Air  Transport  Assodation. 
Subject: 
PAC/Reso/389  dated  November  22, 

1995 
Expedited  Resolutions,  18th 

PAConferenoe 
r-l-800t  r-3-810  r-5-«50d 
r-2-800z  r-4-826 
Intended  effective  date:  January  1/ 

April  1, 1996 
Docket  Number:  OST-95-875. 
Date  filed:  November  27, 1995. 
Parties:  Members  of  the  faitemational 
Air  Transport  Assodation. 
Subjed:  TC123  Reso/P  0128  dated 
*  Odober  13, 1995 
North/Mid/South  Atlantic 

Resolutions  r-l^>-36 
Intended  effective  date:  March  1, 1995 
Docket  Number:  OST-95-881. 
Date  ^ed;  November  28, 1995. 
Parties:  Members  of  the  International 
Air  Transport  Assodation. 
Subject: 
TC2  Reso/P  1831  dated  November  14, 

1995  rl-2 
TC2  Reso/P  1832  dated  November  14, 

1995  r3-5 
TC2  Reso/P  1833  dated  November  14, 

1995T6-23 
Eiuope-Africa  Expedited  Resos 
Intended  effective  date:  expedited 

December  31, 1995 
Docket  Number:  OST-95-882. 
Date  filed:  November  28. 1995. 
Parties:  Members  of  the  International 
Air  Transport  Assodation. 


Subject- 

TC2  Reso/P  1834  dated  November  14. 

1995  rl 
TC2  Reso/P  1835  deted  November  14, 

1995  r2 
TC2  Reeo/P  1836  dated  November  14, 

1995  r3-10 
TC2  Reeo/P  1837  dated  November  14. 

19951^11 
TC2  Reso/P  1838  dated  November  14. 

1995 1^12-13 
TC2  Reso/P  1839  dated  Novonber  14. 

1995  rl4-16 
TC2  Reso/P  1840  dated  November  14, 

1995  n7-24 
TC2  Reso/P  1841  dated  November  14. 

1995  r25-31 
TC2  Reso/P  1849  dated  November  14. 

1995  r32-34 
TC2  Reso/P  1850  dated  November  14. 

1995  r35-37 
TC2  Reso/P  1851  dated  November  14. 

1995  r38-40 
TC2  Reso/P  1852  dated  November  14. 

1995  r41^2 
TC2  Reso/P  1853  dated  November  14. 

1995  r43-«6 
TC2  Reso/P  1854  dated  November  14, 

19951^7 
TC2  Reso/P  1855  dated  November  14, 

1995  r48-^3 
TC2  Reso/P  1856  dated  November  14, 

1995  rS4-^ 
TC2  Reso/P  1857  dated  November  14, 

1995  r57-59 
TC2  Reso/P  1858  dated  November  14, 

1995  r60-61 
TC2  Reso/P  1859  dated  November  14, 

1995  162-63 
TC24teso/P  1860  dated  November  14, 

1995i«4-66 
TC2  Reso/P  1861  dated  November 

14,1995  r67-68 
Witbin  Europe  Expedited  Resos 
Intended  effective  date:  vahous  dates 

starting  Jan.  16, 1996 
Docket  Number:  OST-95-883. 
Date  filed:  November  28, 1995. 
Parties:  Members  of  the  International 
Air  Transport  Assodation.    > 
Subject: 
TC12  Reso/P  1698  dated  Odober  31, 

1995 
Mexico-Europe  Resos  r— 1— 26 
Intended  effective  date:  April  1, 1996 
Docket  Number:  OST-95-884. 
Date  filed:  November  28. 1995. 
Parties:  Members  of  the  International 
Air  Transport  Assodation. 
Sid)ject: 
TC31  Reso/P  1089  dated  November 

10. 1995 
Japan-North  America/Caribbean  Resos 

rl-13 
Intended  effective  date:  Ai»il  1, 1996 

Docket  Number:  OST-95-885. 
Date  filed:  November  28, 1995. 


± 
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Partier  Members  of  the  bitematicuul 
Air  TWuport  A^KidatioD. 

TC31  Rbso/P  11)09  dated  November 

10,1995 
Japen-Noitb  Afoerica/Caiibbeen  Itesos 

n-13         I 
Neceswy  Goverament  ActUm  Dste: 

no  latw  tbaq  February  10, 1986 
Intended  eflec^iredate:  April  1. 1996 
Dodast  AAiinb4^  OST-9S-692. 
DatefiM:  November  30. 1995. 
Partiet:  Members  of  tbe  International 
Air  Tianspoft  Awxaatian. 
Sul^tct: 
TC12  Reso/P  1^  dated  November  7. 

1995  n-12 
TC12  Reso/P  1^5  dated  Novonber  7, 

1995rl3-23 
TC12  Reso/P  1^06  dated  November  7. 

1995r24-39, 
North/Mid/Mth  Atlantic-Aftfca 


Intended  eSsctve  date:  April  1, 1996 
necessary  Government  Action  Date: 

no  later  than' February  1, 1996 
Dodset  AAunbef:  087-^95-693. 
Date  ^ed:  Noijember  30. 1995. 
Paitie$:  Memb^  of  the  International 
Air  Transport  Association. 
Subject: 

TC2  Reso/P  1829  dated  November  10, 

1995 
Within  Africa  Hesos  rl-22 
Intended  efiscltve  dete:  April  1. 1996 
Necessary  Government  Action  Date: 

no  later  than  February  1. 1996  .  .' 
Docket  Munber:  OST-95-694. 
Dat8faad:Hammbet  30. 1995. 
Parties:  Memb^  of  the  Interhational 
Air  Ttan^MTt  AseodatioD. 
Subfect: 

COMP  Telex  Mail  Vote  762 
Amend  Kfilea^  Kfanual 
bilended  efEsctve  date:  January  1. 

1996 


Chief  Doeuwentary  Services  DIvition. 

(FR  Doc  95-30043  Filad  12-«-eS;  8:45  on] 


NoMm  of  AppHcdione  for  ( 
of  PubHc  Conveiienoe  and  I 
and  Poialgn  Air  Cantor  Pai  inila  FNad 
Under  ftibpart  <)  Daring  ttw  Weak 
Endtag  Daoaaib^r  1, 1995 

The  following  Applications  for 
Certificates  of  Pi4>bc  Convenience  and 
Necessity  and  Ftteign  Air  Csrrier 
Pennits  were  filed  under  Subpart  Q  of 
ibte  DeueHiaeut  of  Transportation's 
Procecfairal  Regulations  (See  14  CFR 
302.1701  et  seq.).  Tbe  due  date  for 
Answers,  Cenfoilning  Applicatians,  or 
MOticHis  to  modify  Scope  ete  set  forth 


below  for  eech  apcdicatifm.  Following 
the  Answer  poiod  DOT  may  process  the 
amplication  by  nqpedited  procedures. 
Such  procedures  may  consist  of  the . 
adoption  of  a  show-cause  ordn,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Dodcet  Number.  OST-95-669. 

Date  filed:  November  24, 1995. 

Due  Ddte  for  Anawen,  Conforming 
Applications,  w^  Motion  to  Modify 
Scope:  Decnnber  22. 1995. 

Description:  Applicatidn  of  J^ 

Continental  Kficroi^sia,  Inc..  pursuant 
to  49  U.S.C  Sectitm  41102  and  Sul^iart 
Q  of  the  Regulations,  applies  for  a  five- 
year  renewal  of  its  Route  171  certificate 
authority  to  provide  scheduled  fbrei^i 
air  transportation  of  persons,  property 
and  mail  between  Guam  and  Tokyo, 
Japan. 

DocJcet  Number  OST-95-8a6. 

Date  filed:  November  29, 1995. 

Due  Date  for  An8¥fers.  Conforming 
AppUcations,  or  Motion  to  Modify 
Scope:  Decerober  27, 1995. 

Description:  Application  of  Coastal 
Jet,  Inc..  pursuant  to  49  U.S.C.  Section 
41102,  and  Subpart  Q  of  the  Regulations 
applies  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
interstate,  foreign,  and  charter  air 
transportatian  within  the  Cootinentai 
U.S.,  Canada,  the  Caribbeen.  Cmtral  and 
SouthAmoica.  ..-^..  : 

Docket  Number.  OSt-Vi-^iin. 

Date  filed:  ffoveabet  30, 1995. 

Due  Date  for  Answers,  Conforming 
AppUcations,  or  Motion  to  Modify 
Scope:  December  28, 1995. 

Description:  Application  of  Jetall 
Airways,  Inc.  pursuant  to  49  U.S.C 
Section  41302,  ^plies  for  a  foreign  air 
carrier  permit  to  provide  nonschmiuled 
foreign  air  transportation  of  property 
and  mail  under  charter  between  a  poiAt 
or  points  in  Canada,  on  the  one  hand, 
and  a  point  or  points  in  the  United 
States,  on  the  other  hand. 
PaiileneV.TwtaM, 
Chief  Documentary  Services  Division. 
(FR  Doc  95-30042  Filed  12-&-9S;  8:45  ami 
C00S4S1»«.P 


Federal  Aviation  Admin  iatration 

Notfoa  of  tartant  To  Ruto  on  AppNeation 
To  tafipoaa  and  Uaa  llw  Rawamia  Froni 

paaaangar  racany  cnaiga  tn'vf  ai 
Rhinalandar  Onakto  County  Akpor^ 
nnmaMnaart  wnoonaNi 

AQENCY:  Federal  Aviation 
Administratian  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUIMARV:  The  FAA  i»t^>oses  to  rule  and 
invites  pid>lic  comment  on  the 
applic^on  to  impose  and  use  the  u  - 
revenue  from  a  PFC  at  Rhinelander*  ;.. 
Oneida  County  Airport  imder  the 
provisions  of  die  A viadon  Safsty  and 
Capacity  Expansion  Act  of  1990  (Title 
K  of  ithe  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulaticms  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on ' ' 
or  before  January  10, 1996. 
AOOnesSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office,  6020  28th  Avenue  South,  Room 
102.  Minneapolis.  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must  ■■[ 
be  mailed  at  delivered  to  Joseph  J. 
Brauer.  Airport  Manager,  of  the 
Rhinelandw-Oneida  Coimty  Airport  at 
the  following  address:  Rhinelander- 
Oneida  County  Airport,  3375  Airport 
Road.  Rhinelander,  WI 54507-9178. 

Air  carriers  and  forei^  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Rhinelander^ 
Oneida  County  Airport  under  section 
168.23  of  Part  158. 
FOR  FUimCR  MramiATION  OONTACr: 
Franklin  D.  Benson,  Managw, 
Minne^mlis  Airports  District  Office.' 
6020  28th  Avenue  South,  Room  102. 
Miimeepolis,  Minnesota  55450,  (612) 
725-4221.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLBmiTAIIV  MFOmUTION:  The  FAA-. 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fiom  a  PFC  at 
Rhinelander-Oneida  County  Airport 
imder  the  provisions  of  the  Aviation 
Safisty  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  die  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  28. 1995  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Rhinelander-Oneida 
County  Airport  was  substantially 
complete  within  the  requirements  of  • 
section  158.25  of  Part  158.  The  FAA 
wiU  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
thmi  March  5, 1996. 

The  following  is  a  brief  overview  of 
thewplication. 

PFC  applicaticm  number:  96-03-G- 
00-RHI. 

Level  of  the  proposed  PFC:  $3.00. 

ftoposed  charge  efisctive  date:  April 

1,  IvuD. 


Proposed  charge  expiration  date:  July 
31, 2000. 

Total  estimated  PFC  revenue; 
$332,000. 

Brief  description  of  proposed 
project(s): 

PfKMECTS  TO  WPOaf  AND  IMS:  Acquire 
Snow  Removel  Equipment,  Update 
Airport  Master  Plan,  Interactive 
Tr^ning  Equipment.  PFC 
Administratian,  Groove  and  Mark 
Runwray  9/27. 

■IPOSE-ONLY  PMMECT:  Terminal 
Building  Improvements. 

Class  or  claMes  of  air  carriers  vdiich 
the  public  agency  has  requested  not  be 
reqidred  to  collect  PFCs:  Air. 

Taxi/Commercial  Operators  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  uiuier  FOR  FUnrmSR 
MPORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Rhinelander-Oneida  County  Airport. 

Issued  in  Des  Plaines,  Illinois  on  Dec«nber 
4. 1995. 

Benito  Da  Lean, 

Manager.  Planning  and  Programming  Branch. 
Airports  Division,  Great  Lakes  Region. 
[FR  Doc.  95-30100  Filed  12-8-95;  8:45  am) 
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National  Wgtwsay  TrafWc  Satoty 
Admbiiatratfon 

Petition  for  Emmption  From  die 
VaMcto  Thaft  Pravandon  Standard; 


AOENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
Department  of  Transportation  (DOT). 
ACTION:  Grant  of  petition  for  exemption. 


SUMMARY:  This  notice  grants  in  full  the 
petition  of  Jaguar  Cars  Limited  (Jaguar) 
for  an  exemption  of  a  high-theft  line 
(whose  nameplate  is  confidential)  from 
the  parts-marking  requirements  of  the 
vehicle  theft  prevention  standard.  This 
petition  is  granted  because  the  agency 
has  determined  that  the  antitheft  device 
to  be  placed  on  the  line  as  standard 
equipment  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts- 
marking  requirements. 
DATES:  llie  exemption  granted  by  this 
notice  is  efiiective  beginning  with  the 
(confidential)  model  year. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Barbara  Gray,  Office  of  Mariwt 
Incentives,  NHTSA,  400  Seventh  Street, 


S.W..  Washingttm,  D.C.  20590.  Ms 
(kay's  telophmie  number  is  (202)  366- 
1740.  Her  bx  numbn  is  (202)  493-2739. 
SUWI^MENTARY  MFORMATION:  On  July 
31, 1995,  Jaguar  Cars,  on  behalf  of  Jaguar 
Cars  limited,  submitted  to  NHTSA  a 
petition  for  exemption  from  the  parts- 
fnarking  reqitirements  of  the  then 
prevention  standard  (49  CFR  Part  541) 
for  a  motor  v^cle  line.  The  nameplate 
of  the  line  and  the  model  year  of 
introduction  are  confidential.  The 
petition  has  been  filed  pursuant  to  49 
CFR  Part  543,  Exemption  from  Vehicle 
Thefi  Prevention  Standard,  based  on  the 
installation  of  an  antitheft  device  as 
standard  equipment  for  an  entire 
vehicle  line. 

Jaguar's  submittal  is  considered  a 
complete  petition,  as  required  by  49 
CFR  Part  543.7,  in  that  it  meets  the 
general  requirements  contained  in 
§  543.5  and  the  specific  content 
requirements  of  §  543.6.  In  a  letter  to 
Jaguar  dated  August  18, 1995,  the 
agency  granted  the  petitioner's  request 
for  confidential  treatment  of  most 
aspects  of  its  petition,  including  the 
nameplate  of  the  line  and  the  model 
year  of  its  introduction. 

In  its  petition,  Jaguar  provided  a 
detailed  description  and  diagram  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  new  line,  llus  antitheft  device 
includes  an  engine  starter  interrupt 
function  and  an  alarm  function.  "VYie 
antitheft  device  is  activated  by  operating 
a  radio  frequency  ("RF")  transmitter  or 
by  removing  the  ignition  key  and 
locking  the  doors  with  it. 

In  order  to  ensure  reliability  and 
durability  of  the  device,  Jaguar  stated 
that  it  conducted  tests  for  performance 
imder  conditions  of  vibration,  himiidity, 
and  temperature  extremes,  as  well  as  for 
endurance,  flanunability,  resistance  to 
fluids,  tiiermal  shock,  RFC  and  EMC, 
and  overall  performance.  Jaguar  stated 
its  belief  that  the  device  is  reliable  and 
durable  since  the  device  complied  with 
Jaguar's  specified  requirements  for  each 
test. 

Jaguar  also  compared  the  device 
proposed  for  its  new  line  with  devices 
which  NHTSA  has  previously 
determined  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  would  compliance  with  the 
parts-marking  requirements  of  Part  541, 
and  has  concluded  that  the  antitheft 
device  proposed  for  this  new  line  is  no 
less  efiiective  than  those  devices  in  the 
lines  for  which  NHTSA  has  already 
granted  exemptions  from  the  parts- 
marking  requirements. 

Jaguar  bases  its  belief  on  the  ease  of 
use  of  the  antitheft  system  it  is 
proposing  for  the  new  car  line.  In 


addition,  it  points  out  that  othw  Jaguar 
models,  which  are  all  parts-marked,  all 
have  theft  rates  below  the  median  theft 
rate  according  to  NHTSA 's  vehicle  theft 
data  pubUshed  on  November  29, 1994 
(59  FR  61023).  Other  aspects  of  the 
syst«n  cited  by  Jaguar  as  reasons  why 
it  8lu>uld  be  as  efiiective  as  parts- 
marking  are  the  shielding  of  the  driver's 
door  lock  barrel  to  prevent  opening  by 
"Slim-Jims"  and  other  tools;  the 
location  of  the  hood  latch  control; 
location  of  the  battery,  which  is 
protected  by  the  security  system;  the 
capability  of  the  alarm  to  hmction  when 
the  battery  has  been  reconnected  after 
having  beien  disconnected;  and  a 
flashing  >tT)  and  warning  labels  that 
advise  imauthorized  persons  that  the 
vehicle  is  protected  by  a  security 
system.  Jaguar  believes  that  the  theft 
rate  for  this  vehicle  line  equipped  with 
this  antitheft  device  as  standard 
equipment  will  be  below  the  most 
recent  median  theft  rate  of  3.5826 
published  by  NHTSA. 

Based  on  evidence  submitted  by 
Jaguar,  the  agency  beUeves  that  the 
antitheft  device  for  the  new  Jaguar  line 
is  likely  to  be  as  effective  in  reducing 
and  deterring  motor  vehicle  theft  as 
compliance  with  the  parts-marking 
requirements  of  the  theft  prevention 
standards  (49  CFR  Part  541). 

The  agency  believes  that  the  device 
will  provide  the  types  of  performance 
listed  in  49  CFR  Part  543.6(a)(3): 
Promoting  activation;  attracting 
attention  to  unauthorized  entries; 
preventing  defeat  or  circumvention  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  Fart  543.6(a)(4)  and  (5),  the 
agency  finds  that  Jaguar  has  provided 
adequate  reasons  for  its  belief  that  the 
antitheft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  on  the 
information  Jaguar  provided  about  its 
device,  much  of  which  is  confidential. 
This  confidential  information  included 
a  description  of  reliability  and 
functional  tests  conducted  by  Jaguar  for 
the  antitheft  device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  grants  in  full  Jaguar's  petition  for 
exemption  for  vehicle  line  (confidential) 
from  the  parts-marking  requirements  of 
49  CFR  Part  541. 

If  Jaguar  decides  not  to  use  the 
exemption  for  this  line,  it  should 
formsdly  notify  the  agency.  If  such  a 
decision  is  made,  the  line  must  be  fully 
marked  according  to  the  requirements 
imder  49  CFR  Parts  541.5  and  541.6 
(marking  of  major  component  parts  and 
replacement  parts). 


* 
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NHTSA  notM  t|iat  if  jMnar  wiaiMS  in 
ths  futn*  to  modify  tha  davioB  an 
yAkh,  Hiis  axBon^thm  ia  baMd,  ^ 
oompany  may  hata  to  sulmit  a  patttion 
to  modOf  tba  axifnptlnn.  Rut  S43.7(d} 
ilatat  thai  a  Put  143  axempticn  appUas 
only  to  vahidaa  ^lat  balong  to  a  Ikta 
axampted  undar  Aiis  pazt  uid  equippad 
with  thaantithaftj  device  on  which  the 
line's  axamption  is  baaed.  Further,  Part 
543.9(cX2)  providee  far  the  submission 
of  petitiooa  "to  niodify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  diftiing  from  the  <me 
specified  in  that  examptico."  The 
agency  wishes  to  pi<n<ini»R  the 
administrative  burden  with  Part 
543.9(cM2)  could  place  on  exonpted 
vdiide  manufectfrers  and  itself. 

The  agency  didinot  intend  in  drafting 
Part  543  to  require  the  submissiim  of  a 
modification  petition  for  eveiy  change 
to  the  companentt  or  design  (rf  an 
antitheft  device,  "fhe  significance  of 
many  such  changes  could  be  de 
minimis.  Therei^.  NHTSA  suggests 
that  if  the  manufa^rturer  contemplates 
making  any  chan^  the  effects  of  which 
mig^  be  charactflfized  as  de  minimis,  it 
should  consuh  tha  agency  before 
preparing  and  sul^tting  a  petition  to 
modify. 

AaAarltr-  *9  vAc.  33106;  delegation  of 
■uthority  at  49  CFR  l.Sa 

lamed  on:  Deoemlwr  6, 1995. 
Beny  Feirire, 

AaaodatBAdminutaator  for  Safety 

PnftM  UMUtcB  Standnftlt, 

(FR  Doc  95-30101  filed  12-6-95: 8:45  am) 


lOoGlMt  No.  9e-M;  Notioa  1] 

Nolloa  Of  RaeaiMof  PalMon  for 
Dadalon  That  Mottconfonning  1991 
BMW  736IL  Pa«4ngar  Cart  Ara 
EUgMa  for  importation 

AQBtCV:  National  Highway  Traffic 
Safsty  Administr^on,  DOT. 
ACTION:  Notice  of  Receipt  of  petition  for 
decision  that  nonionforming  1991  BMW 
735IL  passenger  cares  are  eligible  for 
importation. 

SUMMARY:  This  nc^ce  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (h|HTSA)  of  a  petition 
for  a  decision  that  a  1991  BMW  735IL 
that  was  not  origiaally  manufactured  to 
comply  with  all  ajiplicable  Federal 
motor  vehicle  salfty  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  It  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  Importation  into  and 
for  sale  in  the  United  States  and  that 
was  certified  by  its  manufacturer  as 


oomplykig  with  the  safsty  slandaids, 
and  (2)  tt  is  CHMbla  of  being  raadUy 
aJtored  to  oonform  to  tha  staadaids. 
DATES:  The  dosing  data  far  m«|i|p«nt» 
on  the  petition  is  January  10, 1996. 
AOomiHi.  Cranments  should  refer  to 
the  dodcat  number  and  notice  numbn, 
and  be  submitted  to:  Dodcat  Section, 
Room  5109.  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St, 
SW.,  Washingtm.  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm). 

FOR  rjhtner  mpomiation  contact: 
George  Entwistle,  Office  of  Vehide 
Safety  Cunpliance.  NHTSA  (202-366- 
5306). 

SUPPt^MENTARY  MFORMATION: 

Background 

Under  49  U.S.C  30141(a)(lMA) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vc^de 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicdile  Federal  motor 
vdiide  safety  standards  shall  be  refused 
admission  into  the  United  States  imless 
NHTSA  had  dedded  that  the  motor 
vehide  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
Iot  importation  into  and  for  sale  in  the 
United  States,  certified  under  49  U.S.C 
30115  (fonnerly  secticm  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vdiide  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
appliosble  Federal  motor  vehide  safsty 
standards. 

Petitions  for  eligibility  dedsions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  a«ig<f*^>r 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  dose  of  the  comment  period. 
NHTSA  deddes,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
pubh^es  this  dedsion  in  the  Federal 
R«^ster. 

Qiampagne  Imports,  Inc.  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  dedde  whether 
1991  BMW  73SlL-passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1991  BMW  735IL  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer.  Bayerische  Motoren 
Werke  A.G.,  as  conforming  to  all 


qipUcahla  Padaial  motor  vahida  safety 
standarHs. 

The  patitionar  claimatiiat  it  carefully 
compared  the  non-U.S.  certified  1991 
BMW  735B.  to  its  U.S.  certified 
counterpait,  and  found  the  two  vdiiclas 
to  be  siUMtantia%  similar  vrith  rasped 
to  compliance  with  most  Federal  motcv 
vdiida  safety  standards. 

Champagne  sulmiitted  infonnation 
with  its  potion  intoidad  to 
demonstrate  that  the  non-U.S.  certified 
1991  BMW  735IL.  as  ori^nally. 
manufactured,  conforms  to  many 
Federal  motor  vehide  safety  standards, 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  cwtified  1991  BMW  735IL 
is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  *.,  103 
Defrosting  ana  Defogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses.  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Acclerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glaziitg  Materials,  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems,  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchorages.  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps.  212  Windshield 
Retention.  216  Roof  Crush  Resi^ance. 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1991  BMW  735IL 
complies  with  the  Bumper  Standard 
found  in  49  CFR  part  581. 

Petitioner  also  contends  that  the 
vehide  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
mariced  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the    . 
speedometer/odometer  from  kilometns 
to  miles  per  hour. 

Standu-d  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps:  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
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installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  bistallation  of  a  tire  information 
placard. 

Standard  No.  Ill  RearviewMim^ 
Replacement  of  tiie  passenger  side 
convex  raarview  mirror  wim  a  U.S.- 
model  component 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitdi  and  a  warning  buzzer  in 
the  steering  lode  assembly. 

Standud  No.  115  Vehicle 
Identification  Number.  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
refsrence  label  on  the  edge  of  the  door 
or  fatch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
s%vitched  oft 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor,  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer,  (c)  replacement  of  the  driver's 
side  air  bt^  with  a  U.S.-model 
component;  (d)  installation  of  a  U.S.- 
model  knee  bolster  on  the  driver's  side 
to  augment  the  automatic  restraint 
system.  The  petitioner  states  that  the 
vehicle  is  equipped  in  each  front 
designated  seating  position  with  a 
combination  lap  and  shoulder  restraint 
that  adjusts  by  means  of  an  automatic 
retractor  and  releases  by  means  of  a 
single  push  button.  The  petitioner 
further  states  that  the  vehide  is 
equipped  in  each  outboard  rear 
designated  seating  position  with  a 
combination  lap  and  shoulder  restraint 
that  releases  by  means  of  a  ungle  push 
button,  and  with  a  lap  bek  in  its  rear 
center  seating  position. 

Standard  No.  214  Side  Impact 
Protection:  Installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integpty:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
foel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  munber  and  be  submitted 
to:  Docket  Section,  Naticmal  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 


All  comments  received  before  the 
dose  of  business  on  the  dosing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
dodcet  at  the  above  address  both  before 
and  after  that  date.  To  the  extant 
possible,  comments  filed  after  the 
dosing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  publidied  in  the  Fednal 
Ragisler  pursuant  to  the  authority 
indicated  below. 

AoOority:  49  U.S.C  30141  (aMl)(A)  and 
(bXD;  49  CFR  593.8;  delegationa  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  5, 1995. 
Mariljrmw  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc  95-30033  Filed  12-8-95;  8:45  am] 
■UJto  coof  4eio-ss-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Propoaad  Infoimatfon  Collaetfon 
Aetivi^  Public  Conmiant  Raquaat 
Application  for  AecradHation  aa 
Sarvica  Onianlzatlon  Repraaantathra. 
VA  Form  21 ;  and  Appointmant  of 
Attomay  or  Agent  aa  Claimanta 
RapraaantaUva,  VA  Form  22a 

agency:  Office  of  General  Counsel. 
Department  of  Veterans  Afiiairs. 
action:  Notice. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Office  of  General  Coimsel 
(OGC)  invites  the  general  public  and 
other  Federal  agendes  to  comment  on 
this  information  collection.  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  by  no  later  than  Felvuary  9, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Harold  (Butch)  Miller,  Office  of 
General  Counsel  (026 A),  Department  of 
Veterans  ARaiis,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  OGC  request  for  Office  of 
Management  and  Budget  (OMB) 


approval  In  this  docimient  OGC  is 
soUdting  coBommts  concerning  the 
following  infonnation  collection: 

OMB  Control  Number  2900-0018. 

Tft/e  and  Form  Number  Application 
for  Accreditation  as  Service 
Organization  Represoitative,  VA  Form 
21;  and  Appointment  of  Attorney  or 
Agent  as  Claimant's  Representative,  VA 
Form  22a. 

Type  of  Review:  Reinstatement, 
vrtthout  change,  of  a  previously 
approved  collecticm  for  which  approval 
has  expired. 

Need  and  Uses:  The  forms  are  used  to 
appoint  a  service  oiganization,  attorney 
or  agent  as  a  representative  in  daims  for 
VA  benefits. 

Current  Circumstances:  VA  Form  21 
will  be  evaluated  by  Office  of  General 
Coimsel  to  determine  qualification  for 
accreditation  and  the  need  for 
cautionary  instructions  concerning 
conflict  of  interest.  Applicants  meeting 
the  regulatoiy  standards  are  issued  an 
ID  card  allowing  them  access  to  VA  files 
of  claimants  who  have  designated  the 
service  organization  with  which  they 
are  affiliated  as  claims  representative 
and  are  issued  a  letter  setting  forth  their 
responsibilities.  Those  denied 
accreditation,  and  their  organizations, 
are  informed  of  the  reason  for  the 
denial.  If  the  information  were  not 
collected,  VA  would  have  no  way  of 
evaluating  applicants  for  accreditation 
under  the  requirements  of  38  CFR 
14.629. 

VA  Form  22a  will  be  reviewed  by 
VA's  Veterans  Benefits  Administration. 
The  information  on  the  form  will  be 
used  to  ascertain  the  identity  of  the 
representative  appointed  by  the 
daimant  to  represent  him  or  her  and  the 
scope  of  the  representative's  authority  to 
inspect  records.  This  infonnaUon  is 
necessary  for  determining  whether 
access  to  claimant  records  may  be 
provided  and  for  notification  piuposes. 
If  the  infonnation  were  not  collected, 
VA  could  not  recognize  the 
representative  as  the  attorney  or  agent  of 
the  claimant  under  applicable  statutes 
and  regulations  and  could  not  provide 
access  to  claimant  records. 

Affected  Public:  Individuals  and 
hoiiseholds.  Not-for-profit  institutions 
and  State,  Local  or  Tribal  Government. 

Estimated  Aimual  Burden:  1,650 
houra. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
6,600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
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Deputment  of  Veteans  Afidn,  Attn: 
Ron  Taylor,  VA  Cbarance  Officer 
(045A4).  Department  of  Veterans 
AfEairs,  810  Veiment  Avenue,  NW. 
Washington.  DC  2^)420,  Teleph<Hie  (202) 
565-4412  or  FAX  (202)  565-8267. 

ikted:  Novamber  |0, 1995. 

By  dinctkm  of  th^  Seoetaty. 
DaMldL.Nai]aaB. 

Director,  InftxmatioH  Management  Sorvice. 
[FR  Doc  95-30010  Riled  12-«-95: 8:45  am) 
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Sunshine  Act  Meetings 


Federal  RegMar 

Vol.  60,  No.  237 

Monday,  December  11,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  nolices  of  meetlnQS  publistted  under 
Hw  "Qovemment  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552t)(eK3). 


FEDERAL  ENERGY  REQUUTORV 
COMMISSION 

The  following  notice  of  meeting  is 
pid)li8hed  purs\iant  to  section  3(A)  of 
the  Government  in  the  Simshine  Act 
(Pub.  LNo.  94-409),  5  U.S.C.  552B: 
DATE  AND  TME:  December  13, 1995  10:00 


PLACE:  888  First  Street,  N.E..  Room  2C. 

Washington  D.C  20426 

STATUS:  Open 

MATTERS  TO  BE  00N8I0ERED:  Agenda. 

Note— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400  for  a  recording  listing 
items  strickm  frran  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  inducto  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  pubUc  docmnents  may  be 
examined  in  the  refnence  and 
inlnmation  centor. 

Coneent  Agenda— Hydro,  643rd  MeeUng— 
■  13, 1995.  E^idar  Meeting  (lOMt 


) 

CAH-1. 
Docketf  P-272S,  040,  Oglethorpe  Power 
Corpwation 
CAH-2. 
Docketi  P-6901. 039.  Qty  of  New 
Martinsville,  West  Vir^ia 
CAH-3. 
Docket  P-11402, 001,  Qty  of  Crystal  Falls, 
Michigan 
CAH-I. 
Docket  P-10867, 002,  Holliday  Historic 
Restnation  Aasodatsa,  LTD. 
CAH-5. 
Docketf  P-1267, 000,  Greenwood  County, 
South  Carolina 
CAH-6. 
Docke«l»  F-2406, 002,  Duke  Power 
Gmnpany 
CAH-7. 
Dodcett  P-24e5, 003,  Duka  Pa«rar 
Company  ^,  _ 

CAH-8.  '  ■•    -  ' 

Dockett  P-2486, 002.  Wisconsin  Electric 
Pown  Company 
CAH— 9. 
Dockett  P-2643, 001,  Padficorp  Electric 
OparatioDS 

CAH-ia  ,^  ^^  .^*, . 


Docket*  P-7174, 023,  Truman  Price,  Inc. 

Consent  Agenda— Electric 

CAB-1. 
Docket*  ER95-162S,  000.  USGEN  Poww 
Services  LP. 
CAB-2. 
Docket*  ER95-1139, 000,  Carolina  Power  & 
Light  Company 
CAE-3. 
Dockett  ER96-108.  OOa  Duke/Louis 

DceyfusLLC 
Other*s  ER95-760  OOO.  Duke  Power 

Comfwny 
ER96-109  000,  Dulce  Energy  Marketing 

Corporation 
ER96-110  000.  Duke  Power  Company 
CAE-4. 

Dockett  ER96-71, 000,  Padficorp 
CAE-5. 
Docket*  ER94-1S18, 000,  Commonwealth 
Electric  company 
CAE-6. 
Docket*  ER95-1104, 000,  Cleveland 
Electric  Illuminating  Company  and  the 
Toledo  Edison  Compeny 
Other*8  EC94-14. 000,  Cleveland  Electric 
Illuminating  Company  and  the  Toledo 
Edison  Company 
CAE-7. 
Docketf  FA91-65, 001,  Kentucky  Udlittes 
Compeny 
CAE-8. 
Docket*£R94-108, 006,  Heartland  Energy 

Services,  lac 
Other*s  ER94-47S,  006,  Wisconsin  Power 
and  Light  Company 
CAE-9. 
Docket*  ER95-1268, 001,  Public  Service 
Company  of  Colorado 
CAE-IO 
Docket*  BR95-1545, 001,  Commonwealth 

Edison  Cnnpany 
Otherts  ER93-777, 005,  Cnnmonwealth 

Edism  Company 
ER95-371, 006,  Commonwealth  Edison 

Company 
ER95-1539, 001.  Commonwealth  Edison 
Company 
CAE-11. 
Dockett  TX93-4, 002,  Florida  Munidpal 
Power  Agency  v.  Florida  Power  ft  light 
Con^Mny 
OtbM*s  EL93-51, 001,  Florida  Munidpal 
Power  Agency  v.  Florida  Power  ft  Light 
Company 
CAE-12. 
Docket*  EL95-35, 001,  Kootenai  Electric 
Cooperative,  faic  et  aL  v.  Public  Utility 
Distrid  No.  2  of  &ant  County, 
Washington 
CAB-13. 
Dodce»  ER95-1230, 001,  Niagara  Mohawk 

Power  Caiporati(» 
Otheifs  ER94-ft78, 002,  Medina  Power 
Compaay 
CAE-14. 
Dockett  EL94-59, 001.  Qty  of  Bedford,  et 
al.  Town  of  lUchlands  ^^Iginia  and  Blue 


Ridge  Power  Agency  v.  Appalachian 
Power  Company 
CAE-15. 
Docket*  ER95-1543, 002.  Ulinots  Power 

Company 
Other«s  ELg6-20, 000,  Illinoit  Power 

Company 
ER95-764  003  Illinois  Power  Company 
CAE-16. 
Dockett  TX93-2, 005,  Qties  of  Bedford, 
Danville  and  Martinsville  Virginia,  Town 
of  Richlands,  and  Blue  Ridge  Power 
Agency 
CAE-17. 
Docket*  EL92-33. 003,  Citizens  Utilities 

Ccmipany 
Other*s  EL92-33, 001,  Barton  Village.  Inc. 
Village  of  Enosburg  Falls  Water  ft  Light 
Department,  et  al.,  v.  Citizens  Utilities 
Company 
EL95-10, 000,  Central  Vermont  Public 
Service  Corporation  v.  Qtixens  Utilities 
Company 
ER94-1 209, 001 ,  Qtlzens  Utilities 

Company 
ER94-1210, 001,  Citizens  Utihties 
Company 
CAE-18. 
Docket*  EL95-36, 001 ,  Jersey  Central 
Power  ft  Light  Company 
CAE-19. 
Docket*  EGg6-14, 000,  Mid  Georgia  Cogan 
LP. 
CAE-20. 
Docket*  EC96-16, 000.  West  Allegheny 
Biomass  Eneigy  Corporation 
CAE-21. 
Docket*  EG96-17, 000,  Kraftwerk 
Schkopau  GBR 
CAE-22. 
Docket*  EG96-18, 000,  Kraftwerk 
Schkopau  Betriebsgesellschaft  MBH 
CAE-23. 

Docket*  EG96-13, 000,  NYC  Energy  group, 
LP. 
CAE-24. 

Docket*  EG96-10, 000,  Northwest  power 
company,  LLC 
CAB-25. 

Docket*  EG96-11, 000,  CSW 
Development-3,  Inc. 
CAE-26. 

Docket  EG96-19, 000,  Kingston  Cogen 
Limited  Partnership 
CAE-27. 

Omitted 
CAE-28. 

Docketf  EL91-43, 000.  Soudiem 
Miiuesota  Munidpal  Power  Agency  v. 
Northem  States  Power  Company  (Miimesota) 
CAE-29. 

Omitted 
CAB-30. 

Docket*  EL95-40, 000,  Megan-Radne 
Assodates,  Inc 

Other*8  EL95-47, 000,  Megan-Racine 
Associates,  Inc 

^89-58, 001,  Megan-Racine  Associates, 
Inc 
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QPW-M.  002.  llipn-IUdiw  AjmocUIm, 
Ik.  T^ 

CAB-SI.  ] 

DeekMI  Elt9Sr-1936.  OOl.  Pkilda  IHjwir 


002,  Flodik  Powar 


CAM-1. 
Oodattf  RMBfl^OOO,  SnppkuMBtil 
Siudardt  ofBBicil  Coodiict  fiar 
l&i^hijuw  of  tp»  P»krri  tamgf 
Itamlitorv  CataBiHioo 

CAG-1.  T 

OoaittMi 
CAG-2.  1 

Oockttt  RP8e-5.  DOl.  Cunagia  lalHttato 
Ptoailn*  Campftny 
CAG-l 
DodafRPOa  «4  OOP.  Trwwantiiimtol 
Ga»  Plpa  Una  Capontkm 
CAC-*. 


CAG-5. 

UUUtMl 

CA&^  } 

Dockali  PR95-14  000,  Otypmic  Pipeline 

Otkerts  PR9»-17i  000.  CttypnicPipeliiie 

Compeiqr        1   .         "^  .-aT:^.   • 
CAG-7.  ! 

Dockatf  CP8»-3ga,  016.  Tnnacontineotal 

Gm  Pipe  Use  Corpontiaii 
(XbmtH  CP88-3dl,  017,  Ttantaontiiiental 
Gas  Pipe  Line  Gorpontion 
CAG-S. 
Docketi  PR95-11^  000.  Egu  Hub  Paztnen, 
LP. 
CAG-e. 
Oockett  RP9»-1^.  Oil.  Twunww  Gas 
Pipeline  Compeny 
CAG-ia        ,         ,  ~     - 

Dockatf  RPoe-agi  000.  Gove  Point  LNG 
Limited  Partnetihip 
CAG-11. 
Dockaa  RPfle-44  000.  ANR  npeline 
Compeny 
CA&-12. 

Omitted 
CAG-13.  ; 

Dockett  RP9S-4<»,  001,  Nocthwett 
Pipeline  Gorpontion 
CAG-14. 
Dockett  RPQB^a  000.  Pacific  Gee 
TraBoniaaion  Qompeny 
CAG-15. 
Oodeett  RPM-12|).  008.  Koch  Gateway 
PlpelinA  Compiny 
CAG-ie. 
Oockett  RP92-74  oil.  South  Geoigia 
Natttial  Gas  Cotnpeny 
CAG-17. 
Dockett  RPOfr-nb.  000,  Florida  Gee 
.    Tnaamieaion  Company 
CAG-IS. 
.-  Dockett  RPM-2^.  003,  Tianswestera 

Pipeline  Company 
CAG-19. 
Dockett  KP9»-li5, 010.  Northern  Natioal 
GaaCoaipanvJ 
CAG-20.         ^  ' 
Dockett  8P95-4ai.  001,  Tenneaaee  G«i 
Pipeline  Company 
CAG-21. 


.•■>i?l 


Dockett  TM9e-2-22. 001,  CNG 
Tranimiaiiop  Coqwretion 
CAG-22. 
Dodoett  RP94-29a.  OW.  Williama  Natural 
Gaa  Company 
CAG-23. 
Dockett  RP«»-374. 002.  Gas  Iteseaidi 
institute 
CAG-24. 

Omitted 
CAG-25. 
Ood(ettIV«5-29e.  IM,  WTUBams  Nafnal 
GasCompaoy 
CAG-2e. 
Dockett  RP9S--«2e.  an.  AMI  Pipeline 

Company 
Othetfs 

RPOS-iaO.  001.  ANR  P^ritae  Compeny 
RP95-181. 002  ANR  PipeliBe  Cooqpeny 
RP95-318, 001  AMt  P^line  Coanieny 
CAG-27. 

Omitted 
CAG-28. 
Dockett  RPg5-364, 002,  Wllliston  Basin 
Interstate  PlpeUne  Company 
CAG-29. 
Dockett  TM94-5-^9. 003.  Williston  Bestn 

farterstati  npelioe  Compeny 
Otfaerfs 

TMg5-4-4g,  003,  Williston  Besin  Interstate 
Pipriine  Compeny 
CAG-30. 
Docket*  RP94-164. 008.  Tiunkline  Ges 

Company 
Othex«8  AC94-49, 002,  TruBkline  Ges 

Company 
CP92-498, 006,  Trunkline  Ges  Compeny 
IU>04-164, 007,  Trunkline  GesCompeny 
RP04-374. 002,  Trunkline  Gee  Company 
RP9S-19, 002,  Trunkline  Ges  Company 
CAC-Sl. 
Dockett  RP91-166, 029,  Northweat 

Pipeline  Corpoietion 
Otheris  RPgi-166, 028,  Northwest 
Pipeline  Corporation 
CAG-32. 
Dockett  RP87-t03v  016.  Panhandle  Eastern 
Pipe  Line  Compeny 
CAC-33. 
Dockett  RP95-107. 006.  Transcontinental 
Ges  Pipe  line. Coqioration 
CAG-34. 
Dockett  OR95-7, 000,  Loi^ham  Partners 
Pipeline 

Docket*  CP8ft-76b,  02tr.  l^anscontinaital 
Ges  Pipe  line  Corporation 
CAG-36. 
Dockett  CP05-177, 001,  Burton  McDaniel, 
M.D.  V.  East  Tennessee  Natural  Gas 
Company 
CAG-37. 
Dockett  CP95-681, 001,  Texas  Eastern 
Transmission  Corporation 
CAG-38. 
Dockett  CP96-724, 001,  Transcontinental 
Cias  Pipe  line  Qnporation 
CAG-39. 
Dockett  CP93-2S8, 007,  Mi^ve  Pipeline 
Company 
CXG-40. 
Dockett  CP03-ai3. 603,  Nocthwest    ' 

Pipeline  CoipacatioB 
Other«i  CP03-613,  OM,  Nardiwest 
Pipeline  OnaeatkM 
^,CP9a-673. 003,  Nestherest  Pipeline  / 
Corpofation 


CPOS-eni.  004,  Naftliw«etl*4Nfiiw 

Cotpotation 
ia>95^13, 000,  Northwest  Pipeline 
Cotpocation 
CAG-11. 

Omlttad 
CAG-42. 
Dockett  CPM-578. 002.  El  Paso  Naturd 
Gas  Codipai^ 
CAG-43. 
Dockett  CP94-775, 002.  tensesaae  Gas 
Pipeline  Compeny 
CAG-44. 
Dockett  CP05-3O4, 001,  Shell  Western  Btf 
Inc. 

CAG-4S.  ^    ...  -      -AT,     .         r.« 

Dockett  CP66-lii;()iDi,  Gtait  IdBM-Gai 

Transmission  Limited  Partnership 
Otheris  CP96-26, 000,  &ettLalM  Ges    ' 

Thmsmission  Limited  Partnership 
CAC-46.  -„.;  .^'hC 

Dodoett  CP03-618, 004,  Pacific  Gas 

Transmission  Company 
CAG-47. 
Dockett  CP9S-314, 000,  East  Tennessee 

Natural  Gas  Compeny 
CA&.48. 
Dockett  CP95-581, 000,  Midwestern  Gas 

Transmission  Company  and  Trunkline 

GesCompeny 
CAG-IO. 
Dodntt  CP93-S66, 000,  ANR  Pipeline 

Gompaay 
Othsifs  CP93-564, 000.  ANR  Pipeline 

Company 
CP93-564. 001,  ANRPipelim  Cunpeny 
CP03-564, 002.  ANR  Pipeline  Company 
CP93-S64. 003.  ANR  Pipeline  Company 
CP93-S66. 001,  ANR  Pipeline  Cranpany 
CP03-666, 002,  ANR  Hpeline  Compeny 
GAG-SO. 
Dockett  CP05-7M,  000,  Mountain  Fuel 

Supply  Compeny  v.  Prima  Bxplontion, 

Inc.,  BTA  Oil  Producers  and  NGC  Energy 

Reeources,  et  al. 
CAG-51. 
Dockett  CP9S-22, 000,  Anadarko 

Gathering  Company 
Other«B  CP9S-21, 000,  Panhandle  Bastani 

Pipe  Line  Compeny 
CP95-23, 000,  Panhandle  Field  Services 

Company 
CAG-S2. 
Dockett  RP9S-212, 001,  Kansok 

Partneiship,  Kuuies  Pipeline  Partnership 

and  Riverside  Pipeline  Company,  L.P. 
Other#s  RP95-395, 001,  Williams  Natural 

Gee  Company  v.  Kansai  Pipeline 

Operating  Ccnnpany  and  Kansas  Pipeline 

Partnership,  et  al. 
CAG-53. 
Docket*  RP95-364, 001,  Williston  Basin 

Interstate  Pipeline  Compeny 

Hydra  Agaada 

H-1. 

Reserved 


}f!  ■iyfrW-'^  ■' »'^ 


B-1.     '.-'  •M.Ofc^j.j;^  -tirAv-l^J'.. -'"Wr.itfjd  . 

Dockett  RM95-0, 000,  Reel-Time 
Information  Networks  and  Standards  of 
Conduct— Notice  of  Prapoeed 
Rulemaking. 


OUi 


I  Gaa  Agsnia 


LKp^ioBRalBliialtm 

PR-1. 

Reeerved 
n.HpMneCertlpcalBMattan 
PC-1. 

Resatved 

Dated:  Decembar  6, 190S. 
LoiBD-CaMhtH, 


[PR  Doc.  05-30190  nied  ia^7-«5;  12:39  pm] 
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FEDERAL  ELfCnON  OOMMMHON 

DATE  AND  TME:  Thuisday,  December  14. 

1995  at  10:00  ajn. 

place:  999  E  Street.  NW.,  Washingttm, 

DC  (Ninth  near). 

tTATUt:  Thia  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  nSCtJSSEO: 

Cmection  end  Approval  of  Kfinutes 
Advisory  Opinion  1995-12:  Jim  MoCrery  on 

behalf  of  MoOery  far  Congress 
Admiastrative  Metters 

DATE  AND  TME:  Thursday,  December  14. 

1995  will  convene  following  the  Open 

Meeting. 

PLACE:  999  E  Street  ^AV.,  Washington. 

DC 

STATUS:  This  meeting  will  be  doeed  to 

the  piiblic. 

ITEMSTOBEDWCUtSED; 

Compliance  matters  pursuant  to  2  U.S.C 

S437g. 
Audits  conducted  pursuant  to  2  U.S.C 

S437g.  S  438(b).  and  Title  26  U.S.C 
Matters  concerning  partidpation  bi  dvil 

actions  or  proceedings  or  erbitration 
Internal  personnel  rules  and  procedures  or 

metters  afiiscting  a  particular  employee 

PERSON  TO  CONTACT  FOR  MPORMATION: 
Mr.  Ron  Huris.  Press  Officer. 
Telephone:  (202)  219-4155. 

itarjariaW.gwaea. 

Seeretmy  of  the  Commisaton. 

(FR  Doc  95-30264  Filed  12-7-95: 2:42  pm] 
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FEDERAL  HOUSVIO  FINANCE  BOARD 

Announcing  an  Opra  Meeting  of  the 
Board 


i  AND  date:  10.-00  a.m.  Wednesday. 
December  13, 1995. 
PLACE:  Board  Rorai,  Seccmd  Floor, 
Fedwal  Housing  Finance  Board,  1777  F 
Street,  N.W..  Washington.  D.C  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public  Tbe  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  OONSIOEREO  DURMO 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Second  Round  1995  AHP  AppHcations 
Approval  for  the  FHLBanks  of  Boston,  New 


Yorii.  Ondnnati,  Chioago,  Dee  Moines. 
Dallas.  Topeka.  San  Fkandsco  end  Seattle 

•  Approval  of  AHP  DistridPrioritiae 

•  Approval  of  an  AHP  Award  for  First 
Union  National  Bank  of  Georgia 

•  Review  of  Finance  Boerd  Policy  for 
Utecton  Fees  and  Bs^ienses 

•  Appeintment  of  FHLBenk  Public  Interest 
Directors 

•  ^pointmnit  of  FHLBenk  Chain 

•  Repeal  of  Finance  Board  Reguletion  on 
Charitd^  Donations  by  die  FHLBanks 

MATTER  TO  IE  CONSIDERED  DURMO 
ITO TME  PUBLIC: 


•  FHLBenk  of  San  PrandsooAfiiardable 
Housing  SubsidiM  on  Guaranteed  Rate 
Advances 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker.  Secretary  to  the  Board. 
(202) 408-2837. 
RiULFair. 

Managing  Director. 

[FR  Doc  95-30211  Filed  12-7-95;  12:41  pm] 


LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 

TRff  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  December  18, 1995.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  conclusion  of  the  Board's 
agenda. 

LOCATION:  Legal  Services  Carporation, 
750  First  Street  NE,  11th  Floor, 
Washington,  DC  20002. 
STATUS  OF  MEETINQ:  Open,  except  tliat  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  unanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  may  be  briefed  by 
management  on  internal  operational  and 
persoimel  matters.  In  addition,  the 
General  Counsel  will  report  to  the  Board 
on  litigation  to  which  the  Corporation  is 
or  may  become  a  party  and  the  Board 
may  act  on  the  matters  reported.  Finally, 
the  Board  may  be  briefed  by  the 
Inspector  General  on  activities  of  the 
Office  of  Inspector  General.^  The  closing 
will  be  authorized  by  the  relevant 
sections  of  the  Government  in  the 
Stmshine  Act  fS  U.S.C.  section  552b(c) 
(10)]  and  the  corresponding  regulation 
of  the  Legal  Services  Corporation  (45 
CF.R.  section  1622.S(h)].  A  copy  of  the 
General  Counsel's  certification  that  the 
closing  is  authorized  by  law  will  be 
posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 


>  Briefingt  do  not  constituta  "maetingt"  M 
dsfinad  by  tbe  Goverament  in  tbe  Sunihina  Act 
Notica  of  tha  btiaflng*  is  h«t«  provided  ••  • 
courtesy  to  the  public 


750  First  Street  NE,  Wellington.  DC 
20002,  in  its  11th  floor  reception  area, 
and  will  otherwise  be  available  upon 
request 

MATTERS  TO  BE  CONSWCRCD; 


1.  Approval  of  Agaoda. 

2.  Approval  of  Minutaa  of  October  6, 1995, 

meeting. 

3.  Approval  of  Minutea  of  October  6, 1995, 

Executive  Seaaion. 

4.  Election  of  Corporate  Secretary. 

5.  Chairman'a  and  Member's  Reports. 

6.  President's  Report  on  Status  of 

Reeudmization  far  LSC  and  LSC's  FY 
'96  Appropriations. 

7.  Inspector  General'!  Report. 

8.  Consider  and  act  on  Board'i  Oparationa 

and  Regulations  Committee  report  on:      , 

a.  Propoeed  Reguletion  restricting  LSC- 
funded  representation  in  certain  eviction 
proceedings. 

b.  Proposed  Regulation  requiring 
timekeeping  by  LSC  grantees. 

c  Propoeed  Regulation  governing 
competitive  bidding  of  LSC  grants. 

9.  Consider  and  act  on  tibe  report  of  the 

Board's  Finance  Committee. 

10.  Conaider  and  ect  on  the  report  of  the 

Boerd's  Committee  on  the  Provision  for 
the  Delivery  of  Legal  Services. 

11.  Aimounoement  of  ection  taken  by 

notational  vote  on  draft  Board  Response 
to  the  OfBce  of  Inspector  General's 
Semiannual  Report  to  Congress  for  the 
Period  of  April  1, 1995-September  30, 
1905. 

Qoeed  Session 

12.  Report  of  the  Board's  Special  Litigation 

Committee.  ' 

13.  Conaider  and  act  on  the  General 

Counael'a  report  on  potential  and 
pending  litigation  involving  the 
Carporation. 

14.  hupector  General't  briefing  of  the  Board 

on  activities  of  LSCs  Office  of  Inspector 
General. 

15.  Management's  briefing  of  the  Boerd  on 

internal  operations  and  persoimel 
matters. 

OpenSeesion 

16.  Public  comment 

17.  Consider  and  ad  on  other  business. 

CONTACT  PERSON  FOR  MFORMATION: 
Victor  M.  Fortimo,  General  Counsel, 
(202)  336-8800. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
shoidd  contact  Barbara  Asante,  at  (202) 
336-8800. 

Dated:  December  7, 1995. 
Victor  M-FoitoBO, 
Gennal  Counsd. 

IFR  Doc  95-30285  Filed  12-7-95;  2:43  pm) 
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LEOM.  tSIVICtt  OOnKMATKM  ^ 

Opentfiont  and  Rtgulatians  Conuiiittee 
Meeting 

TMi  AND  DATE:  ThB  Operations  and 
Regulatifms  Comimttee  of  the  Legal 
Sendcea  Coiporation's  Board  of 
Directors  will  meet  on  Pecembw  17. 
1995.  The  meeting  will  begin  at  L-OO 
p  jn.  and  continue  until  coochiatca  oi 
the  cominittee's  agenda.  "•  -';  ^ 

LOCATION:  Legal  Services  Corpmtian. 
750  First  Street  N^  11th  Floor, 
Washington.  DC  ^0002.  (202)  336-8800. 
STATUt  OF  MKTM9:  Open. 
HATTmS  TO  K  OO^WOtMD: 

1.  Approval  of  Agenda. 

2.  ^^Noval  of  MMm  (rf  Septamber  8-fl. 
19SS.  JolBt  MNtiiig  tif  tba  Opantkns  and 
RagHlalioM  Conmrfaw  and  die  Pwwlsiop  far 
dw  DbUvht  of  LagJ  SarvicM  GmniittM. 

3.  ConsidiT  prepcpad  ngolatioa  rattricting 
rapfwentatioii  ia  nttiiii  aviction 
tiinraailliiy  and  public  cooHnants  theraon, 
and/fcnnmata  a  lananimandation  to  naka  to 
dM  Board  of  Dinctot*  on  tha  adoption  of 
nich  a  regulatioiL    , 

4.  Coaaldar  propcpad  lagulation  raquiring 
tiaBakaapiaa  by  LSQgrantaaa  and  public 
oomownts  UMnon,  and  fanoulata  a 
larCTnmandation  toynaka  to  tlia  Board  of 
Dbadofs  OB  dia  ad(^>tioo  of  auch  a 


S.  Cenaidar  pnpopad  ragulatk»  govaming 
compatltfva  biddiag  of  grants  and  contracts 
and  public  ooounavs  dtaraon,  and  brmulate 
a  raoommandation  ID  maka  to  tba  Board  of 
Diractowonthaadtytionofaucha  ^  ^'  *•' 


e.  Rapott  from  nt^iaganiant  on  die 
opatationa  fanplkatlona  of  proapactiva 
raductiona  in  *'"'**<fl  far  managamant  and 
adminiatiatiop  of  thfCocponrtiop. 

7.  Cooaidar  and  aat  on  odiar  bustaaaa. 


oontact  mubon  iton 

Victor  M.  Fortune^  General  Counael, 

(202)336-8800. 

IPtCIAL  WMfc  Ufoo  request,  meeting 

notices  will  be  m4de  available  in 

altemale  fimnats  to  aocommodate  visual 

and  hearing  impairmenta.  Individuals 

who  have  a  diaabiity  and  need  an 

acocunmodation  tf  attend  the  meeting 

may  notify  Barbaib  Asante,  at  (202)  336- 

8800. 

Dated:  Daoamber  7, 1995. 

VklarM.Fo(taBa, 

Gatmal  Couim^. 

IFR  Ooc  95-30288  FUad  12-7-95: 2:43  pm] 
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LEOAL  iCRVICEt  C^fVOMATION 

Provisian  for  the  pelivery  of  Legal 
Servicea  Comndttee  Meeting 

TME  AND  date:  The  Legal  Services 
Corpoiation's  CoQiiidttee  on  Provision 
kt  the  Delivery  of  Legal  Services  will 


meet  on  December  17.1995.  Hie 
meeting  will  oominence  at  1:00  pjn.  and 
continue  until  conclusion  of  the 
committee's  agenda. 
location:  Legal  Services  CorponAlon, 
750  First  Street  NE.  11th  Floor, 
Washington.  DC  20002.  (202)  336-6800. 
STATUS  OF  MEETVIQ:  Open. 
MATTEB8  TO  BE  CONSIDERED; 

1.  Adoption  of  Aganda. 

2.  Approval  of  K^utaa  of  Septembar  8-9, 
1995,  ^int  Meeting  of  tlM  Opentiona  and 
Regulations  Gonunittee  and  tba  Provision  far 
tha  Dalivary  of  LAgal  Sarvicas  Committaa. 

3.  Staff  r^oit  on  conversion  of 
Coiporation's  grant-making  system  to  one  of 
competitiva  bidding  and  tba  currant  status  of 
grantmaldng  by  tba  Corporation. 

4.  Consider  and  act  on  recommendations  to 
make  to  tlw  Board  concerning  funding 
policies  pursuant  to- FY  '96 1.SC 
appropriation  bx  promulgation  of  natioaal 
priorities  tlut  grantees  may  use  in  settling 
local  priorities. 

5.  Staff  report  on  possible  rhawg^  tn  how 
compliance  and  enfarcement  are  bandied  by 
the  Corporation. 

6.  Consider  and  act  on  odiar  buainaas. 

CONTACT  FEMON  FOR  MFONMATION: 
Victor  M  Fortuno,  General  Counsel, 
(202)336-8800. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
ahemate  formats  to  acconunodate  visual 
and  hearing  impairments.  Individuals 
v«dio  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante,  at  (202)  336- 
8800. 

Dated:  December  7, 1995. 
VidarftlFafltHM, 
Ganara/CMmaaf. 
(PR  Doc  95-30267  Piled  12-7-45;  2:43  pm] 


LEOAL  SERVICES  CONFORATION 

Finance  Committee 

THE  AND  DATE:  Ths'mance  Committee 
of  the  Legal  Services  Coiporation's 
Board  of  Directors  wHI  meet  on 
December  17. 1995.  The  meeting  will 
begin  at  1:00  p.m.  and  continue  until 
ocnduaion  of  the  committee's  agend^ 
LOCATION:  Legal  Services  Ccvporatio^ 
750  First  Street  NE.  11th  Floor.  i 

Washington.  DC  20002,  (202)  336-8800> 
STATUS  OF  MEETWO:  Open. 
MATTERS  TO  BE  CONSIDERS): 

1.  Approval  of  Agenda. 

2.  Approval  of  Ntinutes  i^  the  Conunittaa's 
meeting  of  October  6, 1995. 

3.  Staff  report  on  expenses. 

4.  Develop  a  Consolidated  Operating 
Budget  to  recommend  to  the  Board. 

5.  Develop  a  Budget,  Request  to  Congress 
for  FY  '97  to  recommend  to  tlw  Board. 

6.  Consider  and  act  on  other  business. 


CONTACT  PERSON  FOR  MFORMATION: 
Victor  M.  Fortuno,  General  Counsel. 
(202)336-6800.  '   \r,., 

SPECIAL  NEEDS:  Upon  requert.  meeting 
notices  will  be  made  avidlable  in 
alternate  formats  to  acconunodate  visual 
and  hearing  impairments.  Individuals 
i*dio  have  a  disability  and  need  an 
accommodation  to  attend  the  peeting 
may  notify  Barbara  Asante.  at  (202)  336- 
8800. 

Dated:  December  7. 1995. 
Victor M.  Feituno,  y^ .*  }!r5c-'*fj^  ^'  'iik^/ 
General  Counsel. 
(PR  IXx:.  95-30268  Hied  12-7-95;  2:43  pm} 


NATIONAL  CREDIT  UMON  A0MM8TRAT10N 
Notice  of  Meetings'^ ->.>'.  ; 


;  AND  DATE:  10:00  a.m..  Thursday. 
December  14. 1995. 

PLACE:  Board  Room,  7th  Floor.  Room 
7047, 1775  Duke  Street.  Alexandria,  VA 
22314-3428. 

STATUS:  Open. 

BOARD  BRIEFMQ: 

1.  Insurance  Fund  Report 

MATTERS  TO  BE  CONSnERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Cooununity  Development  Revolving 
Loan  Program  far  Qedit  Uniona:  Notice  of 
Applicadana  far  Participation. 

3.  Central  Liquidity  Padlity  Agent 
Reimbursement  far  1996. 

RECESS:  10:45  a.nL 

TME  AND  DATE:  11:00  a.m.,  Thiusday. 
December  14. 1995. 

PLACE:  Board  Room,  7th  Fkxw,  Room 
7047, 1775  Duke  Straet.  Alexandria,  VA 
22314-3428. 

STATUS:  Qoaed. 

MATTERS  TO  BE  CONSIBERED: 

1.  Approval  of  Minutee  of  Previous  Closed 
Meeting. 

2.  Administrative  Action  under  Section 
205  of  die  FCU  Act  and  Part  708  of  NCUA's 
Rules  and  Regulations.  Qoeed  pursuant  to 
exemption  (8). 

3.  Administrative  Action  under  Section 
109  of  the  Pedatal  Qredit  Union  Act  CkMed 
pursuant  to  axempticHi  (8). 

4.  Administrative  Actions  under  Part  745 
of  NCUA's  Rules  and  Regulations.  Qoeed 
pursuant  to  exemptions  (6)  and  (8). 

5.  Administrative  Action  tmder  Part  704  of 
NCUA's  Rules  and  Regulations.  Ooaad 
pursuant  to  exampdoa  (8). 

6.  Personnel  Action(s).  Qosed  pursuant  to 
exemptions  (2)  and  (6). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephcme  (703)  518-6304. 

Badgr  Baker, 

Seaetaiy  of  the  Board. 

[PR  Doc.  95-30269  Piled  12-7-95;  2:44  pm] 


TENNESSEE  VALLEY  AUTHORTrV 

(Meeting  No.  1481] 

THE  AND  DATE:  10  ajn.  (EST),  December 
13,1995.  "^ 

PUCE:  TVA  West  Tower  Auditorium. 
400  West  Summit  Hill  DMye,  Knoxville. 
Tennessee.  s?;"Vr 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 
held  on  October  18, 1995. 

new  VBaDBBa  ^t.-^  ^i^f 

A^-Budget  and  Financing 

Al.  Adoption  of  Tennessee  Valley 
Autitenity  Financial  Statamente  for  Fiscal 
Year  1995. 

A2.  Retention  ai  Net  Power  Proceeds  and 
Nmpowar  Proceeds  and  Payments  to  the 
U.S.  Treasury  in  Marcb  1996,  Pursi^  to 
Section  26  of  die  TVA  Act       -"'.''' 

C—Enagy 

Cl.  Contract  with  Sargent  ft  Lundy  far 
engineering  and  design  services  related  to 
TVA's  generating  plant  switchyards, 
electrinl  transmission  system,  and  power 
control  conummication  facilities. 

C2.  Contracts  vrith  GU  Technical  Services, 
Inc.  Plant  Tecbnical  Services,  Inc.,  and  TAD 
Resources  International,  Inc.,  to  provide 
temporary  professional  and  technical  support 
services. 

E—Beal  Pioputy 

Bl.  Land  exchange  by  the  State  of 
Tennessee  involving  0.30  acre  of  fanner  TVA 


land  on  Chirkamauga  Lake  in  McMinn 
County,  Tennessee  (Tract  Na  XTCR-101). 

B2.  Sale  by  die  United  States  Department 
of  Agriculture,  Forest  Service,  involving  1.24 
acres  (tf  former  TVA  land  on  Fontana  Lake 
in  Swain  County,  North  Carolina  (Tract  Na 
XTFR-3). 

E3.  Qrant  of  paunanent  eesement  to  tba 
State  (tf  Alabama  for  highway  improvements 
afbcting  araroximately  1.33  acres  of  land  on 
&mtersvilie  Lake  in  Marsliall  County, 
Alabama  (Tract  No.  XTGR-161H). 

E4.  Sale  of  five  noaoommerciaL   „  j.^^  ,^;^. 
nonexclusive  permanent  reaction 
eesements  aflacting  a  total  of  0.80  acre  of 
Tallico  Lake  shoreline  in  Ijoudon  and 
Mraroe  Counties,  Tennessee  fftactNos. 
XTELR-171RB.  XTELR-174RE.  XTELR- 
177RE.  XTBLR-178RE.  and  XTELR-lTtOtE). 

E5.  Deed  modification  to  allow  Big  Bear 
Resort  to  construct  and  sell  omdominiums 
on  an  additional  portion  of  the  tract 
OHnprising  approximately  1.25  acres  of 
former  TVA  land  on  Kentucky  Laice  in 
Marshall  County,  Kennicky  (Tract  No.  XGIR- 
125). 

6.  Wheeler  Reservoir  Land  Management 
Plan  establishing  management  strategies  and 
identifying  the  most  suitable  uses  far  11.284 
acres  of  public  land  owned  and  managed  by 
TVA  on  Wheeler  Reservoir. 

F— Information  Items 

1.  Supplement  No.  14  to  Contract  No.  TV- 
8S454V-1  widi  Stone  ft  Webster  Engineering 
Corporation  far  continuation  (tf  engineering 
SMvices  at  Se()uoyah  Nuclear  Plant 

2.  Appnnral  of  Fiscal  Year  1998  Operating 
Budget  and  Power  System  Capital  Budget 

3.  Supplement  to  Contract  No.  TV-90562V 
with  The  Hartford  Steam  Boiler  Inspection 
and  Insurance  Company. 

4.  Abantkmment  of  easement  rigltts  over 
porti(ms  of  the  East  Cleveland  Primary- 
Oglethorpe  Primary  Transmissi(m  Line  right- 
of-way  in  Hamilton  County.  Tennessee,  and 
Catoosa  County,  Geatga.  (Tract  Na  OOCL-18 
and  portions  of  Tract  Nos.  COCL-17,  -  18A. 
and  -19). 

5.  Implementation  of  tlw  decisions  of  the 
Secretary  of  Labor  in  the  wage  disputes 


between  TVA  and  the  Intematiana) 
Brodiarfaood  of  Electrical  Woricers  far  1993. 
1994.  and  1995. 

6.  Appointment  at].  Wayne  Owens  as 
Assistant  Secretary  (tf  TVA. 

FOR  MORE  MFORMATION:  Pleaae  call  TVA 
Public  Ralationa  at  (615)  632-6000, 
Knoxville.  Tenneaaee.  Information  is 
also  avail^le  at  TVA's  Wa8hingt(m 
Office (202) 898-2999 

Dated:  December  6, 1995. 
Edward  S.Cluisladbw7. 
General  Counts  and  Secretary. 
(PR  Doc  95-30210  Piled  12-7-95:  8:45  am) 
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CONSUMER  PRODUCT  SAFETY  COMMISSION 

TME  AND  DATE:  Wednesday.  December 
13.1995  10:00  a.m. 

location:  Room  420,  East  West  Towers. 
4330  Eaat  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  public 

Children's  Sleepweer 

The  Commissi(m  will  consider  wbetlier  to 
issue  final  amendments  of  the  dtildren's 
sleepwear  Qammability  standards  to  exempt 
tight  fitting  sleepwear  garments  and 
sleepwear  garments  intended  for  children 
younger  than  six  months  of  age. 

For  a  refxxtied  mesaage  containing  the 
latest  agenda  information,  call  (301)  504- 
0709. 

CONTACT  PERSON  FOR  AOOmONAL 

MFORMATION:  Sadye  E.  Dunn.  Office  of 

the  Secretary,  4330  East  West  Highway. 

Bethesda.  MD  20207  (301)  504-0800. 

Sadye  E.  Dunn. 

Seovtaiy. 

PH  Doc  95-30270  Filed  12-7-95;  2:45  pm] 
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Thuraday,  November  16, 1905,  BMWtlM 
following  coiTBCtion: 

On  page  57574,  in  the  table,  in  the 
eitfry  for  Brazil,  in  the  second  oolanm. 
the  dates  should  read  "01/01/04-12/31/ 
04". 


DEPARTMENT  (^  AQMCULTURE 


rem  Port  17 


I  QCMMIllMlihtt  nfMfldflll 

f  ^^nrHVV^I ■■■■■■  W^V  ■  OOB^HWIOOlp 

of  CamHMfeM  wao  of  AarieuHurai 


ConTBction 

In  rule  document  96-20884  ai^aaring 
on  page  62702  in  ttie  issue  trf  Thursday, 
Deoembw  7, 1005,  nudce  the  foUowii^ 
correction: 

§1900.100  (OerracMI 

On  pHj^  62702,  in  the  third  coluam, 
the  headhag  for  §  1900.100  should  read 
as  set  forth  below. 


QuncHon 

In  rule  documint  05-20527  beginning 
on  page  62702  in  the  issue  o{  Thursday. 
Decei^Mr  7,  lOOs,  make  the  follovdng 
correction:         J 

On  page  627021  in  the  third  coliunn. 
under^vracnVE  MTB.  in  the  first  line, 
inant  "January  9i  1006."  before  "See". 

oootim-aiio 


f  1006.100 

dieeioaiife  rsgutaUona. 
aaxMS  ooos  i8as-tM> 


DEPARTMENT  OF  COMMERCE 

bitofiMllofMl  Trado  Adnnintatnlloii 

Initiation  of  AfitMumping  ond 
Coumorvailing  Duty  Admlntolraivo 


CORPORATION  FOR  NAtlOIIAL  AND 
COMMUNnr  SERVICE 

Rivioion  of  tho  NatiOMi  Sanior  Sanfloa 
Corpa'  Pro|act  Preflla  and  Vdunlaaf 
Activity  (PPVA)  infOnnatlon  Collaelion 
Inatrumanta 

Correcti<Hi 

In  notice  document  95-29475 
appearing  on  page  62078  in  the  issue  of 
Monday.  December  4. 1005.  in  the  third 
column,  under  DATES,  beginning  with 
the  fifth  line,  "within  60  days  from  the 
date  of  publication"  should  read  "on  or 
before  Feimiary  2, 1906". 

■LUNO  GOBI  IMS^M) 


Correction 

In  notice  document  05-28452 
beginning  on  page  57573  in  the  issue  of 


r.^n«^ 


-tytSM-ijr^B  •"-■-l_r:-tj 


'•■mi  i'iris^j-  '•:>  •■.>'■ 


Monday 
Deoember  11,  1995 


Part  II 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administnroon 

21  CFR  Part  803,  at  al. 
Madical  Davice  User  Facility  and 
IManufacturar  Reporting,  Certification  and 
Registration;  Delegations  of  Autiiority; 
Medical  Device  Reporting  Procedures; 
Final  Rules 


ttSm    Fadnal 
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DEPARTMDCr  OF  HEALTH  AND 
HUMAN  8ERVICE8 

Food  Mid  DniQ  Adinlnislulion 

21 CFR  Parti  808  iid  907 

(DO€lNlNo>MI 
i«l«»10-AAM 

lOivlooUMr 


CofWIcfltfon  wid 


AOENCY:  Pood  and  pnig  Administration, 

HHS. 

ACnON:  Final  rule;  ^pcntunity  for 

conunents. 


Foo^i 


WMMOWY;  The  Foo^  and  Drug 
Admlnistrati<m  (FDkV)  is  issuLig 
regulations  rsquirii^  medical  device 
user  &cilities  and  aanufscturers  to 
report  advene  eveou.  related  to  medical 
devices,  under  a  unifonn  lepmting 
system.  This  legulancm  is  mandated  by 
the  Safe  Medical  Mvices  Act  of  1990 
(SMDA)  and  prescribes  the  conditions 
under  wiiicfa  report^  must  be  submitted, 
the  content -and  tin^ng  of  the  requisite 
reports,  and  how  FOA  will  utilize  the 
inlaniiatian  in  caiiying  out  its  puUic 
health  protecticn  revponsibilities.  This 
rule  is  intended  to  Augment  the  agency's 
postmaiket  surveillance  activities  and 
public  health  prote^on  responsibilities 
relating  to  medical  devices. 

In  the  fiiture,  FD^  will  prqpose  to 
revoke  the  distributer  adverse  event 
reporting  regulations  that  went  into 
eOBct  on  Mqr  2a,  1^.  by  opention  of 
law  and  replace  thein  with  {xovisions 
based  tax  netioe  and  comment  FDA  will 
also  propose  to  fully  implement  its 
authority  under  the|Medical  Device 
Amendments  of  1902  (the  1992 
amendments). 

OATH:  This  final  rule  is  effsctive  April 
11, 1996.  Submit  wtitten  comments,  as 
requested  elsewhere  in  this  document 
by,  January  10. 199t. 
AOOMMn:  Sttfamitiwrttten  comments 
to  theDocJBBteManAgwmant  Brandi 
(Iff  A-aos).  Food  and  Drug 
Administtatian.  rm|  1-23, 12420 
PaiUawn  Dr..  Rockville.  MD  20857. 

ran  nmncfi  MKMfATKM  coffTAcr:  Earl 
W.  Robinson,  Cent^  for  Devices  and 
Radiological  Health  (IffZ-530).  Food 
and  Drug  Administration.  1350  Piccard 
Dr..  Rodnrille,  MD  ^0850, 301-594- 
2735. 


rAMV  ■ir^WIIATIOH;  On 
November  26, 1991  (56  FR  60024).  FDA 
pubHshed  a  tentatite  final  rule 
implsBMBting  dM  u|Mr  and  distribute 
reporting  provisims  of  the  ^IDA 
(barainsner  refeneq  to  as  the  November 
1991  tentative  final  rule).  The  agency 


received  over  30Q  comments  in  response 
to  the  tentative  final  rule,  whjch^  a^ 
carefully  evaluated  and  respoaadedttte 
this  final  rule.  The  final  rule  ^*o 
reflects  the  superseding  reporting 
standard  mandated  by  the  Medical 
Device  Amendments  of  1992. 

L  HigUighte  of  the  Final  Rub 

This  final  rule  provides  FDA  with 
increased  post-maricet  surveitianoe 
information  by  requiring  medical  device 
usOT  &cilities  and  manii&ctunn  to 
report  adverse  event  informetiai  as 
CdIIows: 

(a)  Medical  device  user  bdlities  must 
submit  a  medical  device  report  (MDR)  to 
the  device  manufacturer  widiin  10  days 
after  becoming  aware  of  arqmrtable 
death  or  serious  injury  (incmdins 
serious  illness).  If  die  event  invohres  a 
device-related  death,  or  if  the  idmtity  of 
the  device  manufacturer  is  not  knomm. 
the  report  must  be  sent  tnFDA.  User 
facilities  must  also  submit  a  atnii^p^i^] 
summary  of  r^rarts  to  FDA. 

(b)  Device  manufacturers  must  sabmit ' 
Mim  reports  to  FDA  within  30  days 
after  becoming  aware  of  a  reportaUe 
death,  serious  injury,  or  malfimctimi. 

(c)  Device  manufacturers  must 
annually  certify  the  number  of  M3R    - 
reports  filed  with  FDA  during  die 
preceding  year. 

(d)  Upon  receiving  information  about 
an  IADR  reportable  event,  device 
manufactoiarenuut  submit  a  "5-d^ 
report"  to  FDA.  within  5  work  days  of: 
(1)  Becoming  a«vare  that  a  reportaiole 
event  or  events,  from  any  infoiniiilion. 
including  any  trend  analysis; 
neceseitatoB  remedial  action  to  prevent 
an  unreasonable  risk  of  substuotid  harm 
to  the  pidilic  heelth:  or  (2)  becdming 
aware  irf  an  MDR  reportable  event  &om 
wdiich  FDA  has  made  a  written  request 
for  the  submissimi  of  a  5-day  repett. 

(e)  A  d^ce  menufacturer  is 
responsible  for  reporting  MDR  events 
related  to  its  devices,  whether  or  not  the 
devices  are  still  being  marketed  by  the 
firm.  If  a  manufacturer  receives 
information  about  an  event  inv(dving  a 
device  incorrectly  identified  as  one 
marketed  by  that  firm,  the  infbntmatioD 
received  must  stifl  be  forwarded  to  n)A, 
with  an  explanation  that  the  device  was 
misidentified.  -    - 

In  finaliring  this  regulation,  FDAlias 
worked  to  meet  the  significant 
challenges  of  devising  an  effective 
medical  device  adverse  event  reporting 
system  while  balancing  indasfay 
concerns  with  pidilic  ^elth  needs  and 
statutory  imperatives.  The  agency  has 
aiao  tdien  stops  to  m<nini<«»  the 
administrative  costs  and  paperwwk 
burdens  that  will  inevitably  result  for 
FDA.  the  medical  device  industry,  and 


the  device  user  community.  FDA  is 
keenly  aware  of  and  sensitive  to  the 
impacts  of  these  new  regulatory 
requiremoits  on  the  pace  of 
tedmological  advancemmt  and 
economic  well-being  of  the  medical 
device  industry.  At  the  same  time,  the 
agency  is  cognizant  of  the  usefulness  of 
i^nmation  about  the  clinical 
performance  of  medical  devices  in 
wlfilling  its  public  health  mandate. 

In  striving  to  achieve  regulatory 
balance,  the  agency  carefully  analyzed 
over  300  public  comments  submitied  in 
response  to  the  November  1991 
tentative  final  rule,  and  resolved  policy 
and  legal  issues  arising  from  the 
oommoits  and  intenuu  deliberations. 
This  review  of  comments,  combined 
with  an  economic  threshold  analysis, 
and  other  agency  studies  and 
deliberations,  rmulted  in  a  number  of 
major  modHficaticms  that  will  facilitate 
compliance  with  the  final  rroorting 
requiremmits  and  substantially  reduce 
the  overall  costs,  by  an  estimated  $31 
million,  bome  by  device  user  facilities, 
the  device  industry,  and  the  agency. 
These  modifications  are  as  foriUows:. 

(a)  The  agency  has  eliminated  certain  ' 
criteria  bom  the  previously  proposed 
manufrK:turer  monthly  reports 
including:  An  evaluation  consisting  of  a 
narrative  description  of  the  results  of 
statistical  trend  analyses  conducted  by 
the  manufacturer,  a  discussion  of  the 
underlying  methodologies  used,  a 
description  of  any  unusual  or 
unexj^ected  events,  and  a  description  of 
any  remedial  actions  taken. 

FDA  believes  that  the  benefits  of  the 
proposed  mandatory  trend  analyses 
were  not  commensurate  with  tin 
attendant  costs  to  industry.  Upon 
further  review,  the  agency  has 
determined  that  it  Would  incur  the  costs 
of  data  entry  regardless  of  the  industry's 
analysis,  and  operating  a  computer 
program  for  the  analysis  of  the  data 
woidd  be  a  relatively  low  cost  to  the 
agency.  The  proposed  requirements  for 
otiier  information  that  the  final 
regulation  is  not  adopting  will  still  be 
BUide  available  to  the  agency  under  the 
existing  current  good  manufacturing 
practice  (CGMP)  regulations  (21  CFR 
part  820).  and  \mdac  proposed  21  CFR 
part  806,  reports  of  removals  and 
corrections  (59  FR  13828.  March  23. 
1994). 

(b)  The  final  regulation's  reporting 
timeframe  is  shorter  than  the  timeframe 
piaiKMed.  Ewlier  access  to  adverse 
event  informatiai  will  help  the  agency 
better  to  protect  the  public  health. 

(c)  The  agency  has  eliminated  the 
jwoposed  training  and  educational 
requirements,  which  would  have  been 
particularly  costly  to  user  facilities, 
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because  the  projected  costs  substantially 
exceeded  expected  benefits.  This  change 
will  provide  a  net  estimated  annual  cost 
8avinBpf329.1  million. 

(d)  ilie  proposed  imminent  hazard 
report  deMUine  has  been  extended  bom 
3  days  to  5  days,  and  renamed  a  5-day 
repmt.  This  extended  reporting 
timeframe  should  provide  a  more 
realistic  opportunity  for  the 
manufacturer  to  conduct  a  preliminary 
investigation  regarding  the  event.  Any 
information  not  available  for  submission 
on  the  5-day  report  must  be  submitted 
in  a  supplemental  report. 

(e)  Ine  agency  has  developed 
reporting  fnms  for  baseline  reports, 
seniiaimual  reports,  and  annual 
cnlifications.  This  action  will 
streamline  the  reporting  procedure 
because  industry  vrill  not  be  required  to 
fomiat  its  own  reports.  The 
standardized  report  forms  and 
associated  standardized  electronic 
reporting  formate  will  facilitete  the 
input  of  infonnation  submitted  into 
FDA's  date  base.  This  more  efficient 
date  processing  will  increase  the 
agmcy's  capadty  to  respond  to  critical 
device-  related  probloms  by  pwrnitting 
more  rapid  date  analysis,  leading  to 
appropriate  corrective  measures. 

(I)  Tne  agency  has  adapted  ite  MDR 
systems  and  reporting  requiremente  in 
coder  to  use  the  MEDWATCH  form  for 
reporting  individual  adverse  events.  In 
so  doing,  FDA  has  eliminated  a  number 
of  propoeed  rqiorting  elemente. 
inducting  the  "degree  of  certainty" 
associated  with  a  reportable  event,  the 
"medical  stetus  of  patiento"  involved  in 
device-related  inddente,  product 
"service  and  maintenance."  etc  The 
adoption  of  the  MEDWATOi  reporting 
form  streamlines  the  repeating  process 
and  reduces  the  amount  of  information 
reporters  must  submit  to  FDA. 

(g)  The  agency  has  clarified  that  user 
facilities  must  report  only  information 
that  is  reasonably  known  to  them,  and 
are  not  required  to  investigate  adverse 
events. 

(h)  The  agency  has  devoted  mudi 
time  and  effwt  to  accommodate 
electronic  reporting.  The  agency  is  in 
the  process  of  developing  formats, 
guidelines,  and  procedures  for 
electronic  reports  which,  when 
available,  will  obviate  the  need  for 
written  agency  approval  for  the  use  of 
electnmic  sulnnissions. 

(i)  In  response  to  commente.  the 
agency  has  clarified  a  number  of  the 
definitions  induded  in  the  proposed 
rule  and  added  new  definitions  to 
enhance  clarity.  The  agency  also 
subrtantially  altered  the  organization 
and  the  paragraph  designations  of  the . 
final  rule  jto  provide  inmnnation  in  the 


dearest  and  most  usable  form  in  part 
803  (21  CFR  part  803). 

Revised  part  803  has  been  subdivided 
into  five  subparts.  Subpart  A  contains 
general  provisions  induding  sections 
for  the  scope,  definitions,  public 
availability  of  reports,  and  general 
reporting  and  record  requiremente. 

Subpart  B  of  revised  pert  803  contains 
generuly  applicable  reporting 
requiremente  for  individual  adverse 
event  reports.  Spedfic  requiremente  for 
individual  adverse  event  reports,  and 
other  reporte  required  by  user  facilities 
and  iRanufacturers,  ere  in  subperte  C 
and  E^re8pectively.  Each  subpart 
divides  the  reporting  requimnente  for 
each  type  of  reporting  entity  into 
separate  sections  that  are  organized  to 
improve  readability.  The  agency 
believes  that  the  new  organization  of  the 
regulation  provides  dearer  guidenc?  to 
industry  than  the  1991  tentetive  final 
rule. 

ILBack^Qond 

Undv  the  Federal  Food,  Drug,  and 
Cosmetic  Act  of  1938  (21  U.S.C.  301- 
394)  (the  act),  and  the  Medical  Device 
Amendmente  of  1976  (Pub.  L.  94-295) 
(the  1976  amendmente),  FDA  issued 
mediad  (tevice  repmting  regulations  for 
manufacturers  (49  FR  36326  at  36348. 
September  14, 1984).  To  correct 
woaknesses  noted  in  the  1976 
amendmente,  and  to  better  protect  the 
public  health  by  increesing  reporte  of 
device-related  adverse  evente.  Congress 
enacted  the  SMDA  (Pub.  L.  101-629), 
whidi  required  medical  device  user 
fadlities,  and  distributors  to  report 
certain  device-related  edverse  evente.  In 
response  to  a  directive  in  the  SMDA. 
FDA  issued  the  November  1991 
tentetive  final  rule  proposing  to 
implement  regulations  conconing 
reportiiu  of  adverse  evente  related  to 
devices  by  user  fadlities  and 
distributors.  In  the  November  1991 
tentetive  final  rule.  FDA  also  proposed 
to  amend  the  existing  manufacturer 
reporting  regulations  to  conform  to  the 
proposed  user  fadlity  and  distributor 
reporting  requiremente. 

A.  Usm  Facility,  Manufacturer  and 
Distributor  Reporting  Requirements 
Under  the  SMDA 

The  SMDA  added  section  519(b)(1)  to 
the  act  (21  U.S.C.  360i(b)(l))  to  reouire 
that  certain  user  fadlities  (hospitals, 
nursing  homes,  ambulatory  surgical 
facilities  and  outpatient  treatment 
facilities)  report  certain  adverse  events. 
The  SMDA  also  authorized  FDA  to 
require  diagnostic  outpatient  facilities  to 
submit  reporte.  Under  the  SMDA,  user 
fadlities  must  report  device-related 
deaths.to  FDA  ami  to  the  manufacturer. 


They  must  also  report  serious  illnesses 
and  injuries  to  the  manufacturer,  or  to 
FDA  if  the  manufacturer's  identity  is 
imknown.  Reports  must  be  made  as 
soon  as  practicable,  but  no  later  than  10 
working  days  after  the  user  fadlity 
becomes  aware  of  a  reporteble  event.  In 
addition  to  individual  adverse  event 
reports,  the  SMDA  requires  each  user 
facility  to  submit  to  FDA,  on  a 
semiannual  basis,  a  summary  of  the 
reporte  it  has  submitted  to  FDA  and  to 
manufacturers.  The  provision  in  section 
519(b)  of  the  act  that  requires  user 
facilities  to  report  adverse  evente 
became  effective  by  operation  of  law  on 
November  28, 1991. 

In  addition  to  requiring  reporting  by 
user  fadlities,  the  SMDA  added  section 
519(a)(6)  (subsequently  redesignated  as 
519(a)(9)  by  the  1992  amendmente)  to 
the  act  to  require  FDA  to  issue 
regulations  regarding  distributor 
reporting  of  adverse  device  events.  The 
SMDA  also  added  section  519(d)  to  the 
act  to  require  both  manufacturers  and 
distributors  to  certify  to  FDA  either  the 
number  of  reports  submitted  in  a  year  or 
that  no  such  reporte  were  submitted  to 
the  agency. 

Distributor  reporting  requiremente 
became  effective  on  May  28. 1992,  when 
the  provisions  relating  to  distributor 
reporting  in  the  November  1991 
tentetive  final  rule  became  final  by 
operation  of  Uw.  In  the  Federd  Register 
of  Septen^r  1, 1993  (58  FR  46514), 
FDA  published  a  notice  armoimdng  that 
the  proposed  distributor  reporting 
regulations  bad  become  final  by 
operation  of  law  on  May  28, 1992,  and 
that  these  regulaticms  had  been 
amended  by  certain  provisions  of  the 
1992  amendmente  discussed  below. 

In  the  Federal  Register  of  September 
1, 1993,  FDA  also  published  a  final  rule, 
based  on  the  November  1991  tentetive 
final  rule,  requiring  distributors  to 
register  and  list  their  devices  (58  FR 
46514).  Distributor  registration  and 
listing  requiremente  became  effective  on 
October  1, 1993. 

In  a  future  rulemaking,  FDA  will 
propose  in  the  Federal  Regisler  to 
revoke  the  distributor  regulation  that 
went  into  effect  by  operation  of  law  and 
replace  it  with  provisions  based  on 
notice  and  comment. 

B.  User  Facility.  Manufacturer  and 
Distributor  Reporting  Requirements 
Under  the  Medical  Device  Amendments 
of  1992 

Subsequmt  to  FDA's  issuance  of  the 
November  1991  tentetive  final  rule  to 
require  adverse  event  reporting  by  user 
fadlities,  distributors,  and 
manufacttims,  on  June  16, 1992,  the 
President  signed  into  law  the  1992 
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■nMndmants  (Pub.  %.  102-300). 
■mending  oertein  piovisions  of  section 
519  of  the  act  lelati]  g  to  lepoitlng  of 
advene  device  even  ts.  In  the  fiituie. 
FDA  vrill  peUidi  a  praposed  rule  to 
fully  impUmiant  its  euthofity  under  the 
1992  amendments.  A  sununary  of  theae 
changsa  follows: 

1.  Adcqitian  of  a  Si^  Reporting 
Standard 

Sectioa  5(a)  of  th^  1992  eBModments 
adopts  a  siBfle  standard  to  tpmity  wiien 
in)ivias  caused  by  dsvioes  must  be 
repotted  to  PDA.  MlnufKtuiwi  and 
importers  are  re<piiied  to  report  a 
devioe-ieleted  edveise  event  to  FDA 
wrbenever  they  lecerve  or  othscwise 
becoBie  ewaie  of  infonnatioo  that 
raaaonably  sugystsithat  one  of  their 
meiketed  devicea  mjsy  hava  caused  or 
oontrttMited  to  a  daifh  at  sehous  ii^ury, 
or  hes  nuilftmctioniei  and  that  such 
device  or  a  simUar  device  mariwted  by 
tliem  would  be  Ukejy  to  cause  or 
cootribute  toa  death  or  serious  ii^ury  if 
the  malfnncHon  were  to  recur. 

Similariy,  sectioq  5(a)  of  the  1902 
amendmsnts  reviese  the  reporting 
requiiements  to  rsi^iire  a  user  bdlity  to 
report  wdienever  th^  facility  receives  or 
othanwise  becomes  aware  of  infonnation 
that  raaaonably  sugissts  that  a  device 
"has  or  may  have  cfused  or 
Gootributed"  to  the  jdeeth.  serious 
illness  or  serious  iniury  t^n  patient  of 
the  iadlity. 

2.  Sin^  Definition!  of  Typea  of  ln)uries 
That  Must  Be  Repotted 

Section  5(e)  of  the  1992  amandmaots 
alao  adopted  a  siBglBdefiidtian  for  the 
typea  of  infuriee  th«  uaer  facilities, 
manniKturerB.  impMters,  and 
distributors  must  r^wrt.  This  definition 
requires  reporting  CB  an  injury  or  illness 
that  is:  (1)  USs-tlueetening:  (2)  rssults  in 
permanent  impaimtent  of  a  body 
/    fundion  or  perman^  damage  to  a  body 
structure;  or  (3)  ne^Maitates  medical  or 
surgical  interventiaii  to  preclude 
permanent  impairment  of  a  body 
functiob  or  permanWit  damage  to  abody 
structure.  T^  defitiition  diftnrs  from 
the  previous  statutory  definition  of 
"serious  fai{ury"  or^serious  iUness"  in 
the  user  facility  pn^visions  and  the 
definition  in  the  Nevember  1991 
tentative  final  regulation.  The  new 
definition  dieted  1|m  requirement  that 
an  injury  must  raqOiie  immediate 
intervention  to  prschide  permanent 
impeiimmt  or  denmgs  in  order  to 
quehfy  as  a  raportwk  adverse  event. 


3.  New  Authority  ToRequire  Rsporting 
of  "Other  Significant  Adverse  Device 
Bjqperisnces" 

The  1992  smendments  alee 
authorized  FDA  to  issue  regulations 
requiring  user  faciBtiee,  manufactmets. 
impottors,  and  diatrlbutiHS  to  repent 
"significant  advene  device 
experiencae"  that  the  agnicy  determines 
are  necessary  to  be  repotted,  other  than 
deaths,  ssiious  injurieror  serious 
iUneeaae.  that  mi^t  odierwiae  not  fall 
vrithin  die  definitions  of  repiHtable 
deaths,  serious  injuries,  or 
malfunctions. 

m.  Reporting  Foiins 

A.  IndMdual  Advene  Event  Reports  by 
Uaer  PacUitiee  and  Manufacturen 

Under  §§  803.30  and  803.50,  user 
facilities  and  manufacturen  ate  required 
to  submit  device-related  repotts  of 
individual  adverse  events  on  FDA  Foim 
350QA  or  an  FDA  approved  electronic 
equivalent  In  «der  to  simplify  and 
consolidate  reporting  of  amrerse  events, 
PDA  aimounced  in  dhe  Federal  Ra|^sler 
of  Fefaraary  26, 1993  (58  FR  1176B^the 
availability  of  a  new  single    :  <T<tr  r4.  r 
"MEDWATCH"  ionn  for  reporting 
advetse  events  snd  product  problems 
with  devices,  drugs,  biologies,  special 
nutritional  products  and  other  jHoducts 
reoulated  by  the  ^ancy  (hereiiMfter 
tentred  to  es  the  February  1993  notioe). 
In  response  to  FDA's  request  for 
comments  on  the  form  inthe  Fedsrel 
Register,  79  oonuneots  were  submitted 
by  medicsl  device  trade  associations 
and  other  regulated  or  afiacted  entities. 
On  June  3, 1903  (58  FR  31596),  after 
cmsideratian  of  theae  cntnments,  FDA 
published  the  final  reporting  form.  (The 
ionn  is  described  in  §  803.10.) 

B.  Annual  Certification  by 
Manufiicbuen 

Under  $  803.57,  mamifactuten must 
also  submit  at  the  time  of  their  aimual 
ragisltation  a  completed  FDA  Form 
3381  or  an  FDA  approved  electronic 
equivalent,  cettifying:  (1)  That  all 
repottable  events  wen  submitted;  (2) 
the  number  of  reports  submitted;  or  (3) 
that  no  reports  were  submitted  during 
the  inevious  12-month  period. 

C.  Seaiiannual  Sununaries  by  Uaer 
Facilities 

Under  §  803.33,  user  facilities  are 
required  to  sulanit,  on  PDA  Form  3419 
or  an  FDA  approved  electronic 
equivalent,  a  semiannual  summary  of  all 
events  reported  during  the  prior 
repotting  period.  SemiamuMl  repotts 
must  indude  infbtmaticm  regaroing  the 
user  facility,  device  manufarturen. 


prodiicts,  and  a  brief  description  of  the 
events. 

D.  Baseline  Reports 

Ihider  $  803.55,  manufacturen  must 
submit  heseline  reports,  on  FDA  Form 
3417  or  an  FDA  approved  dectronic 
equivalent,  simultaneously  vvith  the 
submission  oiibe  first  evmit  report  for 
eedi  device.  These  reports,  whidi  are  to 
be  updated  annually,  must  contain 
infonnation  on  the  manufacture  and 
distribution  of  the  relevant  devices. 

E.  Effective  Date  of  the  Reports 

Adverse  event  reports  and  other 
related  reports  leqidred  by  this 
regulati<m  must  be  submitted  using  the 
appropriate  forms  or  approved 
electronic  equivalents,  after  April  11, 
1996. 


IV. 


end  Analysie  of 
endFDA'aF 


This  final  rule  is  based  on  FDA's 
analysis  of  the  over  300  comments  that 
the  agency  received  in  reraonae  to  the 
Novembn  1991  tentative  final  rule,  and 
it  cOoSoaas  to  certain  statutwy  revimons 
in  the  1992  amendments.  This  final  rule 
reflects  actions  In  two  areas.  First,  it 
revises  tlM  menufacturer  repotting 
regulations  thst  have  been  in  efbct 
since  1984.  Second,  it  implements  the 
statutorily  directed  user  facility 
reporting  tequiiements  that  have  bem 
in  offset  sines  November  28, 1991. 

OriginaUy.  FDA  gave  interested 
persons  until  January  27, 1992,  to 
comment  on  die  November  1991 
tentative  final  rule.  In  the  Federal 
RagMsr  of  January  24, 1992  (57  FR 
2861).  FDA  extended  the  conunent 
period  until  February  26, 1992.  A 
summary  of  the  cmmnents  snd  FDA's 
responses  follow: 

A.  Section  8013.1— Scope 

1.  Sevetel  conunents  stated  that  the 
proposed  regulation  exceeds  the  SMDA 
and  has  iro  statntoty  euthmity.  Many 
comments  stated  that  the  scope  of  t^ 
provisions  was  overly  broad,  and  would 
increase  the  burdens,  widi  imdeer 
benefits,  on  all  parties  invtdved. 

The  agency  disagrees.  Section  519  of 
the  act,  as  smended  by  the  SMDA  and 
the  1992  amendments,  providcw  clesr 
authority  to  issue  this  regnletion. 
Section  519  of  the  1976  amandmente  ^ 
granted  FDA  the  authority  to  issue 
regulations  to  rsquire  mairafactums  to 
maintain  such  records,  make  such 
reports,  and  provide  such  infotination  to 
FDA  as  may  teasonably  be  necessaiy  to 
ensure  that  devices  are  not  adultn^ed 
or  mid>randed  and  are  othnwise  safe 
and  eflecdve  for  human  use.  The 
legislative  history  of  the  1976 
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amendments  reflects  cieer  oongressional 
intsnt  to  permit  FDA  to  require,  under 
the  authority  of  section  519  of  the  act. 
manufactursn  to  report  to  FDA  product 
d^Mts  and  advetse  effects  of  the  firms' 
devices.  (See  R  RepL  853. 94th  Cong.. 
2d  Sees.  23  (1976).) 

Among  other  things,  section  519  of 
the  act  states  that  any  reporting 
tequiremmt  estaUiuied  under  the 
authority  of  that  aection:  (1)  May  not  be 
undufy  burdensome  (considering  the 
cost  of  compliance  and  the  need  for  the 
requirement);  (2)  shall  slate  the  purpose 
for  anv  required  report  or  information 
and  identify  to  the  foUest  extent 
prscticable  sudi  report  or  infwmiAian: 
(3)  may  not,  exceptin  certain  ..  ,y '  a, 
drcumstanoes.  require  the  disdoeuw  of 
a  patient's  identity;  end  (4)  may  not, 
except  in  certain  circumstances,  require 
the  manufacturer  of  a  class  I  device  to 
maintain  records  or  to  submit 
infoimati(Hi  not  in  its  possession,  unless 
such  report  or  information  is  necessary 
to  determine  whether  a  device  is 
misbranded  or  adulterated.  The  House 
Report  cautions,  however,  that  these 
limitations  "should  not  be  construed  as 
limiting  the  Seaetary's  authority  to 
obtain  infonnation  needed  to  insure  that 
the  public  is  protected  from  potentially 
hazardous  devices."  (Id.)  In  its 
discus^on  of  sectiim  519  of  the  act,  the 
House  Report  lists  examples  of 
reesonabte  reputing  requirements, 
including  reports  of  defects,  adverse 
reactions  ^nd  patient  injuries,  it  is  also 
clear  from  the  legislative^  history  that 
Congress  intended  FDA  to  use  its 
authority  under  section  519  of  the  act  to 
protect  die  public  from  potentially 
hazardous  oevices,  as  «vell  as  from 
devices  with  confirmed  hazards.  (Id.) 

Since  enactment  of  the  1976 
amendments.  Congress  has  focused 
considerable  attention  on  FDA's 
implementation  and  enforcement  of  the 
act.  Congress  concluded  that  the  1976 
amendments  were  not  always  adequate 
to  protect  the  puUic  health.  (H.  Rept 
808.  lOlst  Cong.,  2d  Sees.  13-14  (1990); 
S.  R^t.  513.  lOlst  Cong..  2d  Sess.  13- 
16  (1990).)  To  correct  these  problems, 
Qmgtess  passed  and  the  Prmident,  on 
November  28, 1990,  signed  into  law  the 
SMDA,  which  amended  the  medical 
device  provisions  of  the  act 

The  SMDA  added  eection  519(b)(1)  to 
the  act  to  require  that  certain  user 
facilities  (e.g.,  hospitals,  nuning  homes, 
wnbulatory  surgical  facilities^  and 
outpatient  traatasmt  facilities)  report 
deelhs  relMed  to  medical  devices  te>  '■'■ 
FDA,  as  well  aeto  the  manufactwsr  if 
the  manufacturer's  identity  is  known. 
Section  519(b)(5)(A)  of  the  act  elae 
provides  nSA  with  audMrity,  which 
FDA  has  exodsed  in  this  finel 


regulation,  to  indude  eutpatimt 
diagnostic  fadlittes  in  this  requirement 
Sotous  illnesses  and  injuries  sre  to  be 
reported  to  the  manufacturer,  (Nrto  FDA 
if  the  manufacturer's  identity  is  luit 
known.  Reports  must  be  made  as  soon 
as  practicaMe  but  no  later  than  10 
working  days  after  the  user  fadlity 
becomes  aware  of  an  event.  The 
responsihillty  for  reporting  is  limited  to 
events  involving  patients  and 
employees  of  tlM  facility.  Each  device 
user  facility  is  also  required  to  submit 
to  FDA.  on  a  semiannual  basis,  a 
summary  of  rq>orts  it  has  si^mitted  to 
both  FDA  Mid  manufacturen. 

Section  519(d)  of  the  act,  as  added  by 
the  SMDA,  alao  requires  manufacturers 
to  certify  to  FDA  the  number  of  reports 
submitted  in  the  preceding  12-m<mth 
period  or,  alternatively,  certify  that  no 
such  reports  have  been  sulmiitted  to  the 
agnocy  during  the  same  period.  FDA 
believes  that  Section  519  of  the  act,  as 
amended  by  the  SMDA  and  the  1992 
amMidmmts,  provides  clear  authority  to 
issue  this  regulation  for.manufacturen 
and  user  fadlity  reporting. 

Moreover.  FDA  does  not  believe  that 
the  provisions  of  this  regulation  are 
overly  broad  or  unduly  burdensome. 
FDA  has  reviewed  and  revised  the 
regulation  to  clarify  and  limit  the  scope 
as  appropriate.  FDA  believes  that 
certain  oasses  of  persons,  which  might 
otherwise  fit  within  the  definition  of 
manufactiuer,  should  be  exempt  firom 
the  reporting  requirem«itS  because 
reports  from  these  pwsons  are  not 
necessary  to  ensure  that  the  device  is 
not  adulterated  or  misbranded,  and  the 
device  is  otherwise  safe  and  effective. 
Accordingly  under  §803.19,  dental 
laboratories  and  optical  laboratories 
have  been  exempted  from  the  reporting 
requirements.  FDA  believes  that  these 
entities  are  not  likely  to  receive  reports 
of  device-related  deaths,  serious 
injuries,  or  reportable  malfunctions.  In 
addition,  requiring  negative  annual 
certification  reports  from  these  entities 
would  be  burdensome  and  not  provide 
significant  benefit  to  the  public  health. 
Therefore,  FDA  is  exduding  such 
entities  from  the  reporting  requirements. 
Other  spedfic  revisions  are  discussed  in 
detail  throughout  this  dociiment. 

FDA  believes  this  regulation  carefully 
balances  the  interests  of  public  health 
with  industry  burdens  by  limiting  the 
required  infiHmstion  to  only  th^  whic^ 
is  necessary  to  evaluate  risks  associated 
with  medical  devices  and  that  it  will 
mable  die  agency  better  to  take 
^proiHiale  reguktwy  raeesures  to 
protect  the  p«£lic  Iwalth.  Purthennora. 
FDA  does  net  believe  that  the  burden  en 
repotting  entities  will  be  significant. 
Band  upon  the  numbw  of  reports  FDA 


has  received  since  the  publication  of  the 
November  1991  tentative  final  rule,  the 
agency  antidpetas  that  it  will  receive 
approximately  150,000  reports  the  first 
year  of  this  reporting  program  (the 
agency  currentiy  receives  over  1004XX) 
reports  annually). 

2.  Several  comments  pointed  out  that 
diese  provisions  go  beyond  the  scope  of 
the  SMDA  in  that  the  timefremes  for 
reporting  sdverse  events  exceed  the 
requiremmts  of  SMDA.  Othw 
comments  argued  that  all  employees  of 
reporting  entities  should  not  be 
induded  under  the  reporting 
requirements  of  the  SMDA,  and  thai 
accordingly,  the  timeframes  for 
reporting  should  not  be  triggered  upon 
the  knowledge  of  "any  employee"  of  a 
reporting  entity. 

rDA  does  not  agree  that  the 
regulation's  l&day  reporting  timeframes 
for  user  fadlities  and  5-day  and  30-day 
reporting  timeframes  for  manufacturers 
are  beycmd  the  scope  of  the  SMDA. 
Section  519(b)(1)(A)  of  the  act  spedfies 
that  user  fadlities  must  report  certain 
adverse  events  as  soon  as  practicable, 
but  not  later  than  10  work  days  after 
becoming  aware  of  the  information.  This 
section  further  spedfies  that  FDA  has 
the  discretion  to  prescribe,  by 

Zlation,  a  shorter  reporting  period, 
le  the  statute  does  not  spiedfy  the 
time  periods  allowed  to  manufacturers, 
the  timeframes  are  consistent  with 
section  519  of  the  act,  the  legislative 
history  and  FDA's  public  health 
responsibility  to  require  that  the  reports 
are  forwarded  to  the  agency  in  a  timely 
manner.  FDA  believes  the  time  periods 
prescribed  in  the  final  regulation  allow 
sufficient  time  for  reporting  entities  to 
gather  information,  and  are  suffidenUy 
time  sensitive  to  allow  the  agency  to 
respond  rapidly  and  appropriately  to 
protect  the  public  health. 

FDA  also  does  not  agree  that 
employees  of  reporting  entities  should 
not  be  subject  to  the  reporting 
reqiiirements  and  that  timeframes  for 
reporting  should  not  be  triggered  whmi 
employees  of  the  reporting  entities 
become  aware  of  events.  Tlie  scope  of 
the  act  does  not  exclude  any  responsible 
persons  who  are  employees  of  these 
entities  from  complying  with  section 
519  of  the  act. 

Under  the  final  regulation,  the 
reporting  periods  are  based  upon  the 
time  at  v^ch  the  reporting  entity 
becomes  aware  of  the  reportable  event. 
FDA  believes  that  the  final  regulation's 
definition  of  "becomes  aware"  in 
§  803.3(0)  property  defines  the  types  of 
user  facility  and  manufacturer 
Mnplojrees  who  must  become  aware  of 
a  reportable  event  in  order  to  trigger  the 
reporting  requirement  FDA  beUeves 
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that  it  will  be  fM^la  for  user  bdlitias 
and  mamiiKtttieii  to  taintiw 
snployees,  deeo^bed  below,  to  be 
{Bnibar  enough  ffith  tlM  obUgetioD  to 
report  edverse  events  iauaadialely  to 
the  entf^iriate  p#noo  thet  die 
mMwiMCtuier  onjser  facility  deeiyietee 
as  leeponeiblB  fiorlMDRTeporting. 

Under  S  803.3(41,  e  device  user  facility 
is  desaoed^  havd  'iwcame  aware" 
whan  Bedical  peponnd  <rfa  facility 
beoanae  aware  of  i  reportable  event 
"Madicai  peieondel"  are  defined  in 
§  803.3(r)  as  indivpduals  who  are 
Uoensed,  rsgislerad,  or  osrtified  to 
administer  heeldncare;  individuals  with 
profcssiottal  or  scientific  degrees; 
individuals  who  me  responsible  lor 
raoeiviag  niedicalioampiabits  or  adverae 
event  reports;  or  dapervisofa  of  such 
persons.  PDA  brifaves  that  a  user 
fadltty  cm  easily  bodfy  theee  types  of 
aipliwees  about  |ieir  obligstian  to 
inmediately  fcrwfnd  poasme  devioe- 
rekted  edverse  ewnts  to  the  appnqviata 
psnon  deaigneted  by  the  hoepital  to 

FDA  baUeves  dist  manufacturan  have 
a  Aract  reqmnsifaflity  to  infbim  all 
employees  to  iminedietely  forward 
adveiae  event  inii|Rnation  to  the 
approi»riate  pwao|i  appointed  l^  diose 
entities  to  submit  MHt  rsports. 
Accordingly,  FD^  geoeraUy  conriders 
that  a  manufacturer  becooMS  aware  of 
an  advarae  event  iidienever  aay 
smployeebeoonMp  anirare  of  an  adverse 
event  The  one  miteption  is  for  5-day 
reports  under  §  8C}3.S3(b),  whidi 
requires  mennfadjoren  to  sutenit  c 
report  when  the  menufacturer  beonnes 
ewaie  of  informetlan  that  an  advene 
evem  or  events  nacessitste  remedial 
ection  to  prevent  an  unreesonable  risk 
of  substantial  heifi  to  the  publicheehh. 

Under  $  803.53 J  menufacturers  must 
submit  s  5-dey  report  under  two 
difliarBnt  drcumslpnces.  Hm  fliet  ^pe  of 
5-day  leporting  ohligstion  arises  sftnr  e 
manufacturer  hes  jreceived  e  written 
request  from  FDAtfar  5-day  reports  for 
apedfic  typesbf  advene  events.  Under 
this  drsumstanoei  a  5-day  rsfxtft  must 
be  submitted  %idM(i  eny  employee 
hecames  ewere  oflen  adverse  event 
FDA  brieves  thatjthe  awareness  of  any 
smfrfoyee  should  trigger  the  rnxntina 
rsquirsmsnt  wbed  FDA  has  inronned 
the  manufacturer  of  the  need  for  specific 
sdverse  events  th|t  require  5-day  reports 
because  the  manufacturer  could  eesily 
infann  all  of  its  s^loyees  of  FDA's 
reauest  I 

the  second  typ^  of  5-dey  report  does 
not  involve  a  itiract  raouest  from  FDA 
and  is  ret^rired  o^y  wmb  the 
manufacturer  becomes  aware  that  an 
event  er  events  naceasitete  mnedial 
actioa  to  prevent  $a  unreesonable  risk 


of  substantial  ham  to  thepiAlic  heahfa. 
Aoconlingly,  this  typa-of  5'day 
jBpartfcngiequireBMnt  would  only  mise 
ifSemediel  action  ivwe  raqidied,  and 
the  renadiel  ection  is  neceseery  to 
prevent  en  unieeeonshls  risk  of 
sidietantial  harm  to  the  public  health.  If 
no  remedial  ection  is  reenired,  or  the 
remedial  ection  ia  taken  but  it  is  not 
necessary  to  oreveot  en  unieesooeble 
risk  to  tlM  public  heehh.  reportable 
advene  events  should  be  subaadtted  es 
SOdayrapots. 

Because  FDA  does  not  believe  certain 
employees,  such  as  lum-tedmical  staff, 
wmild  be  able  to  recognize  that  an 
adverae  event  or  events  may  require 
remediel  ection  to  prevem  e  substantial 
risk  to  the  public  heehh,  the  fiiul 
reguletianiequires  diet  these  types  of  5- 
dqr  r^mrts  be  submitted  only  %nien 
smptoyeee  holding  certain  positions  of 
re^onsibility  become  swaie  of  adverse 
event  informatian.  Accordfiigly,  the 
finel  rsgulatimi  consldas  a 
menufactmer  to  be  aware  of  this  type  of 
5-dey  report  only  wdien  an  employee 
with  menegement  or  superviaory 
rasponsibiBties  over  persons  with 
regulatory,  scientific,  or  technicel 
responsibilities,  ore  person  wdvose 
duties  relete  to  the  cmlection  end 
reporting  of  adverse  events,  becomee 
aware  thet  a  reportable  MMt  event  or 
events  necessitate  remedial  ection  to 
{Htevent  an  unvaaaonable  riak  of 
substantial  harm  to  t^  public  heehh. 
FDA  believes  thet  limiting  the  type  of 
person  who  must  be  ewaie  (rfttie 
sdverse  event  to  theee  types  of 
individueb  is  eppiopiiate  beceuee 
persons  in  these  positions  should  be 
d>le  to  recognize  dliet  the  event  or 
events  msy  present  significent  risks  to 
the  public  heaML 

3.  Some  connnents  suggested  limiting 
the  scope  of  theee  provisiaBs  so  that 
repwting  is  required  only  when  there  ie 
a  deeth  or  serious  injury.  CXher 
comments  suggested  that  reports  not  be 
reouiied  if  the  device  was  mily 
indirecUy  responsible  far  a  deeth  or 
serious  injuiy,  or  was  not  a  significant 
factor.  Another  comment  suggested  that 
reporting  be  limited  to  instances  of 
malfunction. 

Section  519  of  the  act  provides  FDA 
with  authority  to  require  reporting  of 
advose  events  other  than  deeths  or 
serious  injuries.  n)A  hes  exercised  this 
authority  since  1984  by  requiring 
manufarturers  to  npoA  certain 
malfonctions.  Moreover,  section 
519(aMl)  (rf  die  act  (as  amended  by 
section  5  of  the  19^  amendments) 
specifically  ststes  FDA's  adverse  event 
reporting  regulations  must  require 
manufacturen  to  report  malfimctiona  if 
the  rscunence  of  the  malfunction  would 


be  likely  to  cause  a  deeth  or  eerious 
injury,  regardless  of  whether  en  ectual 
deeth  or  injuiv  occurs.  Beceuse  devices 
with  such  mslfonctions  pose  significant 
risks,  FDA  needs  to  be  tadbrmed  of  theee 
inddenls.  The  finel  rsguktim, 
jharrtwe,  requires  manufacturws  to 
report  malfunctions  when  recurienoe 
would  be  likriy  to  cause  e  death  or 
serious  injuiy.  User  facilities  are 
encoioagedbut  not  reouirsd  to  report 
malfunctions  to  manuaeturen  and 
distrnMitors. 

Section  519(b)(l)(BKii)  of  the  act,  as 
added  by  the  1992  emmdments,  also 
provides  FDA  with  authority  to  reqtdre 
user  facilities,  distrfimtorB,  and 
manufactuivrs  to  report  other  significant 
advwse  device  ejqperiences  that  FDA 
determines  necessary.  Tlierafore.  in  e 
firtuare  issue  of  the  Federal  lagistsr. 
FDA  will  {vopoeeto  require  that  certain 
events  be  reported  as  stonificent  adverse 
device  expniences.  Aluough  some  of 
theee  experiouxs  may  not  have  cauaed 
harm,  FDA  betieves  such  events  should 
be  rsported  because  of  the  potential  risk 
to  the  piddic  heekh  if  the  event  were  to 
recur.  Such  inforroetion  vrill  enabb  the 
agency  to  take  eppropriete  measures  to 
prevent  such  recurrences. 

FDA  ebo  disagreee  widi  die 
commmts  stating  that  reportbig  should 
be  required  only  when  a  (fovice  directly 
ceuses  an  adverm  event  or  is  a 
dgnificant  factor.  Sectiai  519(aKl)  and 
(bXlKA)  (rfthe  ect  leqidree  reporting  of 
any  adverse  event  wdun  information 
reestmably  suggests  that  a  mariceted 
device  "may  have  caused  or 
contafbatatr'  to  a  reportable  evoit 
(emphasis  added).  iJmirii^g  reporting  to 
adverse  evems  directly  ot  significsndy 
caused  by  devices  would  narrow  the 
statutory  reporting  standard  which 
requires  reporting  of  adverse  events 
v/hea  a  device  "meyWve  caused  or 
contribatad"  to  an  adverse  event 
(emphasis  added). 

FDA  cennot  agree  with  the  oommeBt 
that  suggested  renortiag  be  liinited  to 
instanoee  of  inalnincti<xi.'As  stated 
above,  section  519  of  die  act  requires 
reporting  of  deaths  and  serious  injuries, 
aim  authorizes  FDA  to  recpiire  reporting 
of  odier  significent  adverse  device 
expui«ices.  as  well  as  malfanctimis. 

rDA  does  not  agree  with  the 
cmnmento  that  repenting  should  not  be 
required  when  evento  are  antidpeted  at 
intrtaisically  caused  by  the  device,  llie 
statute  does  not  exempt  events  diet  were 
antidpeted  or  intrinskxlly  censed  by 
die  device.  (See  eection  519(a)  (1)  and 
(bXl)(B)  (tf  die  act)  Moreover,  merely 
knowing  diet  adverse  events  are 
antidp^ed  or  intrinsically  caused  by  a 
device  does  not  obviate  the  need  for 
infmnation  omtained  in  Went  reports. 


FDA  needs  to  know  the  frequency  and 
severity  of  edverse  events  in  order  to 
take  appropriate  action. 

4.  Odb  comment  objected  to  providing 
%rairanty  informati(m.  Other  comments 
stated  ^t  a  manufacturer's 
responsibility  to  report  should  end  at 
the  expiratimi  of  the  warranty. 

The  agency  disagrees.  Repenting 
requiremento  imdnr  section  519  of  the 
act  are  not  restricted  or  limited  in  any 
way  by  manufacturer  wananties. 
Secti(m  519  of  the  act  requires 
manufacturers  to  report  certain  adverse 
events  regardless  of  whether  the 
warranty  has  expired.  Warranties  are 
private  contracto  between  the  purdbaser 
and  the  manufacturer.  In  order  to 
protect  the  public  health  andjdetermine 
whether  actions  should  be  takm  with 
reqied  to  a  device  assodated  with  an 
adverse  event,  FDA  must  receive 
information  regarding  all  reportable  - 
eventa,  indudhig  thoee  that  occur  aiter 
a  manufacturer's  warranty  has  expired. 

5.  One  comment  stated  that  certain 
adverse  eventa  may  result  from  the  user 
not  knowing  how  to  properly  use  the 
device,  and  that  this  would  feed  to  the 
reporting  of  eventa  properly  attributable 
not  to  the  device,  but  to  ita  incorrect 
use. 

As  with  the  1984  manufrK^turer 
adverse  event  reporting  regulation,  this 
rule  requires  reporta  of  certain  adverse 
device  eventa  ceused  by  user  error. 
Device  injuries  attributed  to  user  error 
may  indicate  that  the  device  is 
mi^wended  within  the  meaning  of 
secticm  502(f)  of  die  act  (21  U.S.C 
352(f))  in  that  the  device  fails  to  bear 
adequete  directions  for  use  at  adequate 
«rarnings.  In  such  esses,  reporta  of 
edverse  evento  that  resuh  from  user 
error  may  alert  FDA  to  the  need  for 
improved  lebeUng  to  prevent  foture 
injuries. 

6.  One  comment  suggested  that 
independent  device  service  personnel 
be  edded  to  the  list  of  people  required 
to  report  because  some  manufacturers 
may  not  receive  reporta  frran  their  own 
service  personneL 

Under  ssction  519  of  the  ad,  only 
vast  fadlitiee,  menufacturers,  and 
distributes  are  required  to  rmiort 
adverse  eventa  to  FDA.  USer  ndlities 
are  considered  to  hove  "become  aware" 
of  such  infimnation  nidienever  any 
medical  personnel  becomes  aware  of  a 
reportabte  event  Manufacturers  are 
omsiderad  to  have  "become  aware"  of 
evento  required  to  be  reported  in  30 
deys.  or  required  to  be  reported  in  5 
days,  pursuant  to  an  FDA  request,  when 
any  employee  becomes  aware  of  an 
adverse  event  Manufacturers  are 
considered  to  have  become  aware  of 
rignificant  risk  5-day  reports,  which  are 


mcwe  fully  described  in  IV. A.,  comment 
2,  of  this  document,  only  when  certain 
higher  level  employees  become  aware  of 
adverse  evento  requiring  remedial 
action. 

FDA  believes  that  an  employee  of  a 
manufacturer  includes  independent 
service  personnel  who  are  contracted  by 
manufacturers  to  service  their  medical 
devices.  It  is  the  responsibility  of 
manufacturers  to  ensure  that  their 
service  personnel,  whether  staff 
employees  or  under  contract,  are 
informed  of  the  requirement  to  report 
deeths,  serious  injuries,  malfunctions, 
or  other  significant  adverse  device 
experiences  that  may  be  required  by 
regulation  in  the  future. 

B.  Section  M3.3—Defitdtion8 

7.  Many  commento  stated  that  the 
definition  of  "device  family"  ($  803.3(e)) 
that  is  used  to  identify  similar  groups  of 
devices  on  the  manufacturer  baseline 
report,  is  vague  and  overly  broad.  One 
comment  suggested  that  each  device  be 
listed  in  the  regulation;  others  suggested 
that  the  definition  be  deleted. 

FDA  does  not  agree  that  the  definition 
should  be  deleted.  The  identification  of 
the  device  family  on  the  beseline  reports 
for  individual  device  models  will  help 
FDA  and  manufacturers  group  similar 
models  for  analysis.  This  will  aid  in 
identifying  the  causation  and  nature  of 
device-related  problems.  FDA  agrees, 
however,  that  tne  definition  should  be 
clarified  and  has  revised  it  accordingly. 
Manufacturen  may  use  their  own 
methods  of  grouping  devices  if  the 
groupings  meet  the  definition  of  "device 
family,"  i.e.,  the  devices  have  the  same 
basic  design  and  performance 
charaderistics  related  to  safety  and 
effectiveness,  intended  use  and 
function,  and  device  dassificatioa  and 
produd  code.  FDA  has  the  discretion  to 
determine  the  appropriateness  of  a 
manufacturer's  determination  of  the 
devices  that  comprise  a  device  family.  It 
would  be  impractical  to  list  each  device 
in  the  regufatioiL 

8.  Many  commento  stated  that  the 
definition  of  "device  user  fadlity" 
(§803.3(1))  is  vague.  Several  of  these 
commento  requerted  clarification 
regarding  what  fadlities  are  included  in 
the  definition.  Several  commento 
suggested  that  certain  groups  (i.e.,  blood 
banks,  independent  rescue  squads, 
sdiool  clinics  or  nurse  offices,  employee 
health  unito,  dental  offices  and  free- 
standing care  unito  operating  as  private 
physidan  offices)  be  spedfically 
included  or  ejxluded  from  the 
definition. 

FDA  agrees  in  part  Under  section 
519(b)(5HA)  of  the  act,  FDA  has 
exercised  ito  discretion  to  indude 


outpatient  diagnostic  fadlities  that  are 
not  physidan  offices  in  the  definition  of 
"device  user  fadlity."  Under  §  803.3(f). 
device  user  fadlity  means  "a  hospital, 
ambulatory  surgical  fadlity,  nursing 
home,  or  an  outpatient  diagnostic  or 
treatment  facility  which  is  not  a 
physidan's  office."  To  further  clarify 
this  definition,  FDA  has  included 
definitions  for  the  terms  "physician's 
office"  (§803.3(w)),  "hospital" 
(§803.3(1)),  "ambidatory  surgical 
fadlity,"  (§  803.3(b)).  "nursing  home" 
(§803.3(s)),  "outpatient  diagnostic 
fadlity"  (§803.3(t)),  and  "outpatient 
treatment  fadlity"  (§803.3(u)). 

Under  section  5ig(b)(5)(A)  of  die  ad, 
physidans'  offices  are  excluded  from 
the  definition  of  user  fadlities  and  are 
thereby  excluded  from  adverse  event 
reporting  requiremento.  FDA  believes 
that  groups  performing  functions  similar 
to  physidans'  offices  such  as  dental 
offices  and  offices  of  other  health  care 
practitioners  (e.g.,  chiropradors, 
optometristo,  nurse  practitioners,  school 
nurse  offices,  employee  health  clinics, 
free-standii^  care  unito)  fall  within  the 
definition  of  "physidan's  office"  and 
therefore  should  be  excluded  frmn 
reporting.  FDA  invites  hirther  public 
commmt  on  the  definition  of 
"physidan's  office"  and  may  issue 
further  guidance  as  necessary. 

FDA  has  defined  "outpatient 
treatment  fadlity"  as  a  dustinct  entity 
that  operates  for  the  primary  purpose  of 
providing  non-surgioal  therapeutic  care. 
FDA  believes  that  ambulance  or  rescue 
squad  services  and  independent  home 
health  care  agendes  fall  within  this 
definition.  Given  the  critical  risks  posed 
by  potential  malfunctions  of  devices 
used  by  ambulance  swvices  and  in 
home  health  care  settings,  FDA  believes 
the  indusion  of  these  services  within 
the  definition  of  "outpatient  treatment 
fadlity"  is  appropriate. 

Blood  banks  that  operate  in  hospitals 
or  as  outpatient  treatment  or  outpatient 
diagnostic  centere  fall  within  the 
definition  of  user  fadlity.  Accordingly, 
device-related  adverse  evento  that  meet 
the  definition  of  MDR  reportable  event, 
as  defined  in  §803.3(q),  that  occur  in 
such  blood  banks  must  be  reported. 
FDA  invites  further  public  comment  on 
the  definition  of  user  fadlity  and  may 
issue  further  guidance  as  necessary. 

9.  Several  commento  stated  that  the 
definition  of  "imminent  hazard" 
relating  to  types  of  adverse  evento  that 
FDA  proposed  should  have  3-day 
reporting  timeframes  (proposed 
§803.3(^)  is  unclear.  A  fisw  commento 
suggested  that  the  definition  be  deleted 
because  it  is  too  subjective,  belongs  in 
another  regulation,  or  is  beyond  the 
scope  of  the  SMDA.  Some  commento 
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staled  that  more  th|n  3  days  wei* 
needad  forwporting. 

FDA  agnas.  The  agency  is  extending 
the  time  period  to  fiake  such  reports 
from  3  days  to  5  dsys.  FDA  is  also 
renaming  "imminefit  heard  reports"  as 
"5-day  leports"  (defined  in  §  803.3(k)). 
and  has  clarified  this  requirement  in 
§803.53.  , 

The  purpose  of  t^  5-day  reput  is  to 
alert  the  agency  ra^dly  to  adverse 
events  that  may  poae  an  unreasonable 
risk  of  substantial  Ibnn  to  the  public 
health.  Thus,  the  definitiim  of  "5-day 
report"  has  been  revised  to  mean  a 
report  of  an  adverse  event  required  by 
a  mannfactuier,  submitted  on  FDA  Form 
3500A  or  an  FDA  itoproved  electnmic 
equivahnt  within  9  ymA.  days  of:  (1) 
Any  employee,  whb  is  a  person  with 
managsmant »  supervisory 
responsibilities  ovfr  persons  with 
rsgulatoiy,  scientific,  or  tedmical 
rsspenrimlities,  ore  parson  vidiose 
duties  relate  to  the  collection  and 
reporting  of  adverse  events,  becoming 
aware  iMta  r^Mftpble  MDR  event  or 
events,  from  any  iitformation.  including 
any  trend  taaiyd^  necessitates 
remedial  action  to  prevent  an 
unreesonabie  risk  ♦f  substantial  harm  to 
the  public  heehh:  $r  (2)  any  employee 
heroming  awrare  ofian  advene  event,  if 
the  manufacturer  Ijas  received  a  written 
request  from  FDA  for  the  submission  of 
a  5-day  npon  tar  tboee  typee  of  advwse 
events,  wfien  sucfaj  a  request  is  made, 
the  manufacturer  sball  submit  a  5-day 
report  for  all  lubeenuent  adverse  events 
ofthe  seme  nature  jtnat  involve 
substantially  simil^  devices  for  the 
time  period  ^Mdfilsd  in  the  written 
request  The  time  period  stated  in  the 
ordinal  written  request  can  be  extended 
by  FDA  if  it  is  in  tbe  interest  of  the 
public  heelth. 

FDA  does  not  intend  that  a 
manufacturer  dela^  at  interrupt  e 
remedial  action  in  iorder  to  submit  a  5- 
day  lepost.  The  refot  must  be  made 
wtthin  5  deys  of  tqe  manufacturer 
hewning  aware  tliat  e  reportable  event 
or  events  necesslKe  remedial  action  to 

Kent  unraeeonsi>le  ride  oi  substantial 
1  to  the  public  heelth.  Information 
that  would  rsesonably  suggest  remedial 
action  is  necessery  to  prevent  such  ride 
may,  for  example,  ne  from  one  Kfl)R 
reportable  event  that  makes  the 
menulKturer  awate  of  a  serious  design 
flaw  that  necessitsjtes  remedial  action  to 
prevent  an  unreesenable  risk  of 
substantial  harm  t0  the  public.  On  the 
other  hand,  infon^on  that  would 
leaaonably  suggest  rsfloedial  action  is  . 
neceeeery  may  result  from  an  internal 
trending  enalysis  ef  sevenl  MDR  reports 
that  mue  the  manufacturer  aware  that 
serious  infuries  or.dcNdhs  occur  at  a 


much  higher  frequency  then  expected. 
Further  discussion  relating  to  when  a 
manufacturer  is  considered  aware  of  e 
repotable  event  is  in  section  IV.A.. 
cnnment  2,  of  this  document. 

Manufacturers  who  submit  5-day 
reports  aie  not  requited  to  submit 
reports  of  ramovafs  and  corrections 
under  secti<m  519(f)  of  the  ect  Any 
information  not  aveilable  for  reporting 
under  the  5-day  reprating  timeframe 
may  be  submitted  in  a  supfilemental 
report. 

FDA  does  not  agree  with  ccanmoits 
assarting  thet  5-day  reports  are  beyond 
the  scqpe  ofthe  SMDA  or  belong  in 
another  regulation.  Requiring  5-day 
reports  is  consistent  with  FDA's 
authority  under  section  519(e)(1)  ofthe 
act  to  issue  regufations  requiring 
manufacturers  to  report  information  that 
reeeonably  suggests  that  tme  of  their 
merketed  devices  "may  have  caused  or 
contributed  to  a  deeth  or  serious  in|ury, 
OT  bee  malfunctioned  end  that  such 
device  *  *  *  would  be  likely  to  ceuse  w 
cmtribule  to  a  deeth  or  serious  ii^ury  if 
the  malfunction  were  to  recur."  For  tlM 
protection  ofthe  public  heelth,  FDA 
may  limit  the  time  allowed  to 
manufacturers  for  repotting  events  of 
whidi  the  agency  should  be  quiddy 
aware. 

10.  Many  comments  stated  that  the 
requiiemmts  relating  to  user  facility 
incident  files  (proposed  $  803.35(c))  thet 
contain  documents  related  to  adverse 
events  diet  a  user  facility  must  maintain 
are  overly  burdensome  because  the 
definition  of  "incident  files"  in 
proposed  §  803.3(h)  is  overly  broad. 
Many  of  theee  comments  suggested  that 
the  definition  of  incident  files  be 
removed  or  dianged  in  order  to  clarify 
or  limit  the  scope  of  requirements 
relating  to  the  filee.  Other  comments 
siiggssted  that  FDA's  access  to  the  files 
be  limited. 

The  agency  egrees  that  the  definition 
of  these  files  (which  hsve  been  raiamed 
"MDR  event  files"  in  S  803.18  of  the 
final  regulaticm)  could  be  narrowed. 
Accordingly.  FDA  has  revised  the 
definition  of  MEHI  event  files  to  include 
MDR  reports  filed  with  FDA  or  other 
entities,  and  documents  releted  to  the 
adverse  event,  including  documents  . 
relating  to  deliberations  and 
decisionmaking  processes  used  in  the 
evaluation  or  determination  of  whether 
an  event  is  an  MDR  reportable  event. 
The  finel  rule  also  allows  the  reporter  to 
incorporate  certain  information  by 
refiarence,  such  as  medical  records, 
petient  files,  and  engineering  reports, 
rather  than  include  them  in  the  l/BSR 
event  file. 

FDA  does  not  agree  thet  agenqr  eooess 
to  user  facility  filee  should  be  limited.  . 


Under  §  803.18(b).  user  fadlitiM  shall 
permit  any  authisized  FDA  employee 
diuing  all  leasonable  times  to  bave 
aooesB  to.  and  to  copv  and  verify  the 
records  required^under'pert  803.  FDA 
has  authority  to  inspect  files  under 
section  704(e)  of  the  ect  (21  U.S.C 
374(e)).  Section  704(e)  of  the  act  states 
that  every  person  required  to  maintain 
records  under  section  519  of  the  ect.  mad 
every  person  who  is  in  durge  ot 
custody  of  such  records,  shul  nmnit 
FDA  at  all  reesonaUe  times  to  neve 
access  to  and  to  copy  and  verify  sudi 
records.  In  issuing  a  regulatimi  stating 
its  authcnity  under  section  704(e)<of  the 
ect  to  have  aooees  to  user  facility 
adverse  event  files,  FDA  is  exercising  its 
duty  under«the  statute  to  protect  the 
public  heelth  by  Misuring  thet  user 
fadlltiec  comply  with  reporting 
requirements  inued  un<fer  section  519 
of  the  act  J 

11.  Sevferal  comments  stated  that  the 
definition  ef  what  kind  of  infimnation 
reporting  requirements, 
ly,  the  defbiition  of 

that  reesonably  suggests 
that  there  is  a  probability  that  a  device 
hes  caused  or  contributM  to  a  deeth  or 
serious  iafury,  or  serious  illness" 
(proposed  $803.3(1)),  is  undearand 
requires  further  deflinition. 

The  Bgency  egrees  and  has  clarified 
this  concept  in  §  803.20(c).  As  explained 
in  section  n.B.l  of  tide  document, 
section  5  of  the  1992  amendments 
revised  section  519(eHl)  of  the  ect. 
subsetpimt  to  FDA's  November  1991 
tentative  final  rule,  to  require  the  egency 
to  issue  reguletions  that  require 
manufacturen  and  impoiten  to  report 
to  FDA  "whenever  the  manufacturer  or 
importer  receives  or  otherwise  becomee 
aware  of  information  that  reesonably 
suggests  that  one  of  its  marketed 
devices:  (1)  May  have  caused  or 
contributed  to  e  deeth  or  serioiis  injury, 
or  (2)  has  malfuncUoned  and  that  such 
device  or  e  similar  device  marketed  by 
the  manufacturer  or  importer  would  be 
likely  to  cause  or  contrioute  to  e  deeth 
or  scdous  iafary  if  the  malfunction  were 
to  recur."  Similarly,  section  5  of  die 
1992  amendments  revised  the  reporting 
standard  for  user  fadUties  under  section 
519(bKl)  (A)  and  (B)  of  the  act  to  require 
a  user  facUity  to  submit  a  report 
whenever  it  receives  or  otherwise 
becomes  aware  of  information  "that 
reasonably  suggests  that  a  device  has  or 
may  have  caused  or  contributed  to  e 
death  *  *  *  or  serioue  illness  of,  or 

serious  injury  to,  a  patient  of  the  facility 

•  •  •  » 

Under  the  revised  1992  amendments' 
statutory  reportiiw  standards,  FDA  has 
no  discration  to  oange  tbe  reporting 
stuidards  for  mamifacturera  end  user 


fadlities.  Accordingly,  FDA  has  revised 
the  wording  of  the  reporting  standards 
in  the  final  regulation  for  user  fadlities 
and  manufacturers  to  refled  the  exact 
wording  in  the  1992  amendments  for 
these  entities.  Therefore,  the  final 
regulation  requires  user  fadlities  and 
manufacturers  to  report  certain  adverse 
avents  whenever  there  is  "informstion 
that  reasonably  suggests  that  a  device 
may  have  caused  or  contributed  to  a 
death  or  serious  injury. " 

The  final  rule  describes,  in  §  803.20(c) 
*'{i'|nfbrmation  that  reasonably  suggests 
-that  a  device  has  or  may  have  caused  or 
contributed  to  an  MDR  reportable 
event"  to  be  any  information,  such  as 
profassional,  sdentific  or  medical  facts 
and  observations  or  opinions,  that 
would  reasonably  suggest  that  a  device 
has  caused  or  may  have  caused  or 
contributed  to  an  MDR  reportable  event. 
Reports  are  not  required  when  there  is 
information  that  would  cause  a  person 
who  is  qualified  to  make  a  medical 
judgment  (e.g.,  a  physidan,  risk 
manager,  or  biomedical  engineer)  to 
reach  a  reasonable  conclusion  that  a 
device  did  not  cause  or  contribute  to  an 
MDR  reportable  event.  Information  that 
leads  to  the  conclusion  that  an  event  is 
not  reportable  must  be  retained  in  the 
MDR  event  files  for  the  time  periods 
spedfied  in  §  803.18. 

The  final  rule  hirther  defines,  in 
§  803.3(d),  "caused  or  contributed"  to 
mean  that  a  death  or  serious  injury  was 
or  may  liave  been  attributable  to  a 
medioal  device,  or  that  a  medical  device 
was  or  may  have  been  a  fador  in  the 
adverse  event  including  events 
occurring  as  the  result  of  its  failure, 
malfunction,  improper  or  inadequate 
design,  labeling,  performance, 
manufacture,  or  usererror.  Devices  may 
cause  or  contribute  to  MDR  reportable 
events  either  directly  or  indiredly. 

12.  One  comment  stated  that 
malfunctions  of  medical  devices  used 
for  a  nonmedical  purpose  should  be 
exempted.  Other  comments  stated  that 
the  term  "malfunction,"  as  defined  in 
§  803.3(m),  needed  darification, 
espedally  with  regard  to  implanted 
devices.  Another  comment  asked  ^ho  is 
required  to  report  implant  malfunctions. 

Under  this  final  regulation  in  subpart 
$  of  part  803  manufacturers  must  report 
certain  malhmctions,  including  implant 
malfunctions,  that  would  be  likely  to 
cause  or  contribute  to  an  MDR 
reportable  event,  regardless  of  how  the 
device  is  used.  Although  user  facilities 
are  not  required  by  statute  or  regulation 
to  report  malfunctions,  FDA  encourages 
yser  facilities  to  report  malfunction 
information  to  manufadurers  and 
dtstributon.  Malfunction  reports 


provide  important  information  to  FDA 
concerning  device  safaty. 

Reporters  do  not  need  to  assess  the 
likelihood  that  a  malfunctimi  will  reoir. 
The  feet  that  the  malfunction  occurred 
once  leads  to  the  presumption  that  the 
malfunction  will  recur.  A  malfunction  is 
reportable  if  any  one  ofthe  following  is 
true:  (1)  The  chance  of  a  death  or 
serious  injury  occurring  as  a  result  of  a 
recurrence  of  the  malfunction  is  not 
remote;  (2)  the  consequences  ofthe 
malfunction  afiect  the  device  in  a 
catastrophic  manner  that  may  lead  to  S 
death  or  serious  injury;  (3)  the 
malfunction  results  in  the  failure  of  tibe 
device  to  perform  its  essential  function 
and  compromises  the  device's 
therapeutic,  monitoring  or  diagnostic 
efiectiveness  which  could  cause  or 
contribute  to  a  de^  or  serious  injury, 
or  other  significant  adverse  device 
experiences  required  by  regulation  (the 
essential  function  of  a  device  refers,  not 
only  to  the  device's  labeled  use,  but  for 
any  use  widely  prescribed  within  the 
practice  of  medidne);  (4)  the 
malfunction  involves  a  long-  term 
implant  or  a  device  that  is  considered  to 
be  life-supporting  or  life-sustaining  and 
thus  is  essential  to  maintaining  human 
life;  or  (5)  the  manufacturer  takes  or 
would  be  required  to  take  an  action 
under  sections  S18  or  519(f)  of  the  ad 
as  a  result  ofthe  malfxmction  ofthe 
device  or  other  similar  devices. 

Malfunctions  are  not  reportable  if- 
they  are  not  likely  to  result  in  a  death, 
serious  injiuy  or  other  significant 
adverse  device  experience,  that  FDA,  in 
a  future  rulemaking,  may  reqmre  by 
regulation.  A  malfunction  which  is  or 
can  be  corrected  during  routine  service 
or  device  maintenance  must  be  reported 
if  the  recurrence  of  the  malfunction 
would  be  likely  to  cause  or  contribute 
to  a  death  or  serious  injury,  or  other 
significant  adverse  device  experiences 
required  by  a  future  regulation. 

13.  Several  comments  stated  that  the 
definition  of  a  "manufacturer" 
(§  803. 3(n)),  who  is  subject  to  adverse 
event  reporting  requirements,  is  overly 
broad  with  regard  to  custom  devices  and 
devices  modified  by  users.  One 
comment  suggested  that  the  definitton 
be  modified  to  include  manufacture  tor 
commercial  distribution  only. 

FDA  believes  that  for  protection  ofthe 
public  health,  the  definition  should  be 
broad  enough  to  provide  for  repotting 
by  all  persons  engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  assembly  or  processing 
of  medical  devices,  who  may  receive 
infbrmatirai  about  adverse  events 
related  to  medical  devioss,  except- thoea 
manufacturers  exempted  tmder  lection 
5t9(c)  of  the  act  and  $803.19^  Under 


section  519(c)  ofthe  act  and  §  803. It,  » 
practitioner  licensed  by  law  to  prescribe 
or  administer  devices  intended  for  use 
in  humans  and  who  manufactures  or 
imports  devices  solely  for  use  in  the 
course  of  that  individual's  professional 
practice  is  exempt  from  reporting. 
Manufacturers  of  devices  not  being 
commercially  distributed  but  which  are 
being  used  under  an  investigational 
device  exemption  are  required  to  report 
adverse  events  under  parts  812  and  g13 
(21  CFR  parts  812  and  813)  and  are  not 
required  to  submit  reports  under  part 
803.  Parts  812  and  81 3,  howsver, 
Require  reporting  of  al?  adverse  device 
effects. 

t4>  Many  comments  stated  that  the 
definition  of  "MDR  reportable  event" 
(§  803. 3(q))  is  unclear,  beyond  the  scope 
of  SMDA,  or  otherwise  in  need  of 
revision. 

The  definition  of  "MDR  reportable 
event"  has  been  modified  to  conform  to 
revisions  made  to  section  519  of  the  act 
by  section  5  of  the  1992  amendments. 
As  defined  in  §  803. 3(q).  the  revised 
definition  of  •MDR  reportable  event" 
mirrors  the  language  of  section  S19(a)(l) 
and  (b)(1)  ofthe  act,  as  amended  by 
section  5  of  the  1992  amendments. 

FDA  has  further  clarified  terms 
contained  in  the  definition  of  an  "MDR 
reportable  event"  throughout  this 
document.  These  include,  "caused  or 
contributed,"  as  defined  in  §  803  J(d) 
and  discussed  in  section  FV.B., comment 

11  of  this  document,  "information  thet 
reasonably  suggesfs  that  a  device  has  or 
may  have  caused  or  contributed  to  a 
death  or  serious  injuiy  "  as  defined  in 

§  803.20(c)  and  discussed  in  section  IV. 
B.,  comn»ent  ll  of  this  document; 
"malfundion"  as  defined  in  §  803-3(m) 
and  discussed  in  sedion  IV.B^ comment 

12  of  thia  document;  "become  aware"  as 
defined  in  $  803,3lc)  and  discussed  in 
sedions  IV.A.,  comments  Zand  6,  imd 
IV.D,,  comment  27  of  this  dociunenT; 
and  "serio«s  injury,''  as  defined  in 

§  803.3(aa)  and  discussed  in  section 
IV.B.,  comment  21  of  lliis  document. 
The  terms  "necessitated  medical  or 
surgical  intervention"  and 
"permanent,"  which  ar?  now  included 
in  the  definition  of  "serious  injury,"  are 
also  clarified  in  this  docimient. 
^Necessitated  medical  or  surgical 
intervention"  is  discussed  infection 
IV. R.  comment  lb  of  this  document. 
FDA  believes  that  these  added 
definitions  and  discussion  of  these 
terms  this  document  provides  adequate 
clarification  ofthe  terra  "MDR 
reportable  event." 

15.  A  few  comments  stated  that  tbe 
definition  of  "manufacturer  report 
number*'  (<t^  803. 3(o)),  should  be  changed 
lo  allow  fiaxibility  and  permit 
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manu&ctiiran  to  uae  their  own 
numbei*. 

The  agency  diaaorees.  A  uniibnn 
numbering  avatem  is  eeaential  for  FDA 
evaluation  of  reports,  recordkeeping, 
filing  and  analyses^  Because  the 
manufactuiear  repo^  number  is  baaed  on 
the  manulactuier  registration  number 
and  all  manufactui^  sites  are  required 
to  have  a  registrati^  number,  then  is 
no  adcHtional  burden  on  the 
manufacturer  to  ca(nply  with  this 
requirement  If  the  hnanufacturer    ~ 
reporting  site  does  pot  have  a  v 

registratiop  number.  FDA  will  assign  a 
temporaty  registratton  until  the  site  is 
officially  ragistereci 

16.  Several  comifents  stated  that  the 
definition  of  "necessitated  immediate 
medical  or  sun^calj  interventi<m" 
(proposed  §803.3(0)).  included  as  an 
element  of  the  "aenous  injury" 
d^nitioa  in  S803.S(aa).  which  is 
undier.  ovwiy  broed.  end  unduly 
burdensome.  SomeJof  these  comments 
suggested  that  the  terms  "timely"  and 
"interventi<m"  be  fUrther  defined  or  a 
standard  fat  "immediate  intervention  be 
set  (e.g.,  within  6  fapurs).  Other 
conunents  suggestod  that  the  event  be 
reported  only  if  significant  intervention 
actually  occurred.  , 

In  hpxX  of  the  I9f  2  amendments,  most 
of  the  comments  relating  to  the 
"immediate  medical  or  surgical 
intervention"  defii4tion  are  no  longv 
relevant.  Section  5(b)(2)  of  the  1992 
amendments  revised  and  broadened  the 
scope  of  reportableievents  that  fidl 
within  the  definition  of  "serious  injury" 
by  deleting  the  imiaediacy  requirement 
from  the  definition.  Under  the  1992 
amendments'  revisions,  FDA  must 
require  that  injuries  be  reported  that 
necessitate  medical  or  surgical 
intervention  to  preilude  permanent 
impairment  of  a  bo^y  function  or 
permanent  damageito  a  body  structure, 
that  have  or  may  h4ve  been  caused  by 
a  device,  regardless  of  the  immediacy  of 
the  surgical  or  medical  intervention. 

FDA  agrees  with  Icomments  suggesting 
that  an  event  be  reported  if  significant 
intervention  actually  occurred.  FDA 
believes,  however,  that  any  intervention 
is  per  se  "significant"  if  it  is  necessary 
to  preclude  permai)ent  impairment  of  a 
body  function  or  pfrmanent  damage  to 
a  body  structure,    j 

17.  Many  comments  stated  that  the 
definition  of  "pati^t  of  the  facility" 
whose  serious  injuries  and  deaths  user 
facilities  must  rep<at(  §  803.3(v))  is  too 
broad.  Several  confnents  objected  to 
including  individuals  being  diagnosed, 
treated,  or  receiving  care  "under  the 
auspicesoP'  the  fa4;ility  under  this 
definition.  Other  conunents  objected  to 
including  employees  of  the  facility  who 


sufiiar  desth  or  serious  injury  from  a 
device  used  at  or  by  the  facility  as  a 
"padeot  of  the  facility."  They  further 
asserted  that  FDA  does  iu>t  have  clear 
jurisdicticm  over  these  types  at 
employee  events  and  that  KS)R  reports 
would  duplicate  reports  required  oy 
other  regidations  (e.g.,  Occupatkmal 
Safety  and  Health  Administration 
(OSHA)  resulatians).  A  few  comments 
suggested  that  the  term  "patient"  be 
fiirmer  defined. 

Hie  agency  agrees  that  including  any 
individuals  treated  or  diagiUMed  "uiuler 
the  auspices"  of  a  facility  could  be  read 
very  broadly  to  iiu:lude  certain 
individuals  that  are  not  intended  to  be 
covered  by  this  regulation.  Accordingly, 
FDA  has  revised  this  definition  to 
include  cMily  individuals  that  are  "being 
diagnosed  or  treated  and/or  receiving 
medical  care  at  or  under  the  control  or 
authority  of  the  facility." 

FDA  does  not  agree,  however,  that 
employees  of  the  facility  who  are 
injured  and/or  receive  medical  care 
arising  from  a  device-related  event  at 
the  fadlity  should  be  excluded  from  the 
defiinition  of  "patient  of  the  facility," 
and  that  information  provided  to  other 
agencies  for  work-related  injuries  is  - 
duplicative  of  information  required  in 
an  MDR  report.  FDA  believes  that 
facility  onployees  who  suffer  injury  or 
death  in  a  device-related  event 
reasonably  fall  within  the  meaning  of 
the  requirement  under  section 
S19(b)(l)(A)  of  the  act  to  report  such 
events  that  involve  a  "pationt  of  the 
facility."  To  ensure  the  safety  and 
efficacy  of  devices,  FDA  needs 
informati(m  required  in  the  MDR  reports 
for  aU  device-related  adverse  events 
regardless  of  the  individual's 
employment  relationship  to  the  f«ality. 
MDR  reports  are  required  to  provide 
information  that  is  specifically  tailored 
to  help  FDA  determine  the  risks  posed 
by  a  certain  device  and  whether  nirther 
action  may  be  necessary.  Reports 
required  by  other  agencies  relating  to 
work  injuries,  such  as  OSHA,  do  not 
provide  the  MDR  report  information 
that  is  necessary  for  FDA  to  make  these 
determinations.  Accordingly,  there  is  no 
unnecessary  duplication  involved  in 
reporting. 

18.  A  few  conunents  stated  that 
injuries  must  be  reported  because  they 
are  "permanent,"  (proposed  §  803.3((|^), 
should  exclude  "trivial"  or  "cosmetic" 
irreversible  damage. 

FDA  agrees  in  part.  To  improve 
clarity,  the  agency  has  included  the 
definition  of  "permanent"  with  the 
"serious  injury"  definition  (§  803.3(aa)). 
The  agency  has  also  modified  the 
definition  of  "serious  injury"  to  exclude 
trivial  irreversible  damage.  While  most 


cosmetic  damage  will  be  trivial,  not  all 
cosmetic  damage  would  be  considered 
trivial.  Therefore.  FDA  is  not  exduding 
all  cosmetic  damage  from  this 
definition. 

19.  A  fisw  ccnninents  recommended 
that  the  definition  of  "probaUlity. 
probable,  or  probably"  in  the  reporting 
standard  be  clarified  and  sug^seted 
using  a  "greater  than  50  percent" 
standard. 

As  discussed  eerlier  in  this  document, 
the  1992  amendments  deleted  the  term 
"probability"  from  the  reporting 
standard  and  revised  the  standard  for 
manufactures  and  user  facilities. 
Therefore,  this  definition  has  beoa 
removed  from  the  final  rule. 

20.  A  few  comments  stated  that  the 
definition  of  a  "remedial  action." 

(§  803.3(y)).  which  is  required  to  be 
reported  under  §$  803.53(a)  and 
803.52(f)(7).  is  unclear.  One  comment 
suggested  that  the  definition  be  deleted; 
another  suggested  that  it  be  removed 
from 'the  user  reporting  form. 

'^e  agency  does  not  agree  that  this 
definition  should  be  deleted.  The 
agency  should  be  aware  of  remedial 
actions  taken  in  response  to  reportable 
events  in  order  to  thoroughly  evaluate 
the  event  However,  the  definition  has 
been  reworded  for  clarity.  Also,  the 
request  for  remedial  action  information 
has  been  removed  from  the  user  facility 
section  of  the  final  reporting  form  (FDA 
Form  3500A)  because  user  facilities  do 
not  ordinarily  undertake  remedial 
actions.  The  revised  definition  of 
"remedial  action"  appears  in  §  803.3(y). 

21.  Several  comments  stated  that  the 
definition  of  a  reportable  "seriousinjury 
or  serious  illness"  (§803.3(aa))  is  overly 
broad  and  needs  to  be  better  defined. 
Another  comment  suggested  that  these 
terms  be  deleted  from  the  manufacturer 
and  distributor  report  forms  altogether. 
One  conunent  suggested  that 
"temporary  damage"  be  excluded  from 
the  definition. 

The  agency  disagrees  with  comments 
that  requirements  to  report  serious 
injuries  or  illnesses  ^ould  be  deleted 
from  the  manufactiuer  and  distributor 
reporting  form.  Section  519(a)(1)(a)  of 
the  act  requires  manufacturers  to  report 
serious  injuries.  Nor  does  FDA  agree 
that  the  definitions  of  these  terms  are 
overly  broad.  The  regulatory  definition 
in  §  803.3(aa)  of  the  terms  "serious 
illness"  and  "serious  injury"  are 
derived  directly  from  the' statutory 
definitions  provided  in  section  519(a)(2) 
and  (b)(5)(B)  of  the  act,  as  amended  by 
the  1992  amendments. 

The  SMDA  added  section  519(b)(5)(B) 
to  require  that  user  facilities  report 
"serious  illnesses"  as  well  as  "serious 
injiuies."  The  1992  amendments 
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amended  section  519(aH2)  to  require 
that  manufacturera  report  only  "serious 
injuries."  The  statutory  definiticms  of 
the  terms  "serious  injury"  and  "serious 
illness,"  however,  are  identical.  (See 
section  519(a)(2)  and  (b)(5)(B)  of  the 
act.)  The  legislative  history  of  the  1992 
ameiulments  indicates  that  "the  term 
'injury'  probably  covers  any  illness  that 
could  be  caused  by  a  device 
*  *  *."(138  Congressional  Record  H 
3884(199^2).)  ,;u  v 

In  accordanoe  wiA  the  statutory 
definition,  FDA  has  defined  "serious 
ihju^"  to  mean  anriajuiy  or  ilhiess  that 
is:  (1)  Lifa-threatening:  (2)Tesults  in 
permanent  impairment  of  a  body 
function  orpermanent  damage  to  body 
structure;  oir  (3)  necessitates  medical  or 
surgical  interventian  to  preclude 
permanent  impairment  of  a  body 
runClion  or  permanent  damage  to  a  body 
structure. 

As  stated  in  leqKmae  to  comments 
described  in  section  IV.B.,  oominent  18 
of  this  document.  FDA  has  further 
clarified  die  definition  of  serious  injury 
by  clarifying  the  term  "permanent" 
within  the  definition  in  S  803.3(aa). 
Because  section  5&9(aM2)  and  (b)(S)(B), 
as  amended  by  the  1902  amendrnaits, 
identically  defines  the  terms  "soious 
injury"  and  "soious  iUness"  FDA  has 
revised  the  defii^tion  of  the  term 
"serious  injury"  to  include  "serious 
illness."  :t,..z:*i'ii  .iC  ■ 

FDA  does  nol  agree  with  ffie  comment 
-Stating  that  temporary  damage  should 
not  fall  within  tne  ddbiition  of  "serious 
injury."  Section  519(aX2)(A)  and 
(b)(5)(B)  define  serious  injury  to  include 
any  event  that  is  "lifs-threetening." 
Because  life-threatening  events  may 
Include  twnporary  damage.  FDA 
believes  that  Uie-threatening  events  thaf 
may  have  been  caused  by  a  device  must 
be  T^iorted,  regaMless  of  whether  the 
dami^  was  "temporary." 

22.  One  comment  stated  that  the 
definition  of  "usw  facility  report 
number"  ($803.3(ddl)  needs  to  be  more 
qiecific.  especially  regarding  leading 

-  aeroes  in  the  number. 

Hie  agency  agrees  and  has  modified 
the  definiticHi  for  clarity.  The  revised 
definition  appears  in  §803.3(dd). 

23.  Several  ccnnments  requested  that 
the  terms:  "become  aware."  "expected 
life."  and  "shelf  Ufa"  be  defined. 

FDA  agrees.  These  de&utions  have 
been  ittchided  in  the  filial  rule  and 
appear  in  §  803.3(c),  (1).  and  (U)) 
reflectively.  For  fiirtlier  discussion  of 
theleim  "biacome  aware,"  see  sections 
IV.A..  comments  2, 6,  and  IV.D., 
comment  27  of  this  document 


C.  Section  803.9— Public  Availability  o/ 
Reports 

24.  Many  comments  expressed 
concern  over  ccmfidentiaUty  of  the 
reports. 

The  agency  is  aware  of  confidentiality 
coDcems  and  will  protect  the 
confidentiality  of  information  to  the 
fullest  extent  allowed  imder  the  law. 
FDA  is  generally  required,  under  the 
Freedom  of  Information  Act  (FOIA)  (5 
U.S.C.  552),  to  make  publicly  available 
reports  received  under  this  final  rule. 
Public  avaifability  of  such  reports  is 
governed  by  FOIA  and  part  20  (21 CFR 
part  20).  Before  a  report  is  made 
publicly  available,  FDA,  in  accordance 
with  FOIA  and  part  20  as  pronmlgated 
in  1964,  will  delete  from  the  report 
informaticm  whose  disclosure  would 
constitute  an  invasion  of  personal 
privacy  (see  5  U.S.C  552(b)(6);  §  20.63) 
-  or  information  that  ctmstitutes  trade 
secret,  ccmfidential  commercial  or 
finmcial  information  (see  5  U.S.C 
552(b)(4);  $  20.61).  Persons  who  are 
subjeOts  of  the  repents,  however,  can 
^  receive  all  information  in  the  report 
concemhig  themselves,  except  for  trade 
secret,  coiifidential  commercial  or 
financial  information. 

FDA  has  modified  S  803.9  in  this  final 
rule  to  clarify  that  the  identity  of  a  third 
party  who  submits  a  voluntary  adverse 
event  report,  such  as  a  physician  or 
other  health  care  profassional.  will  be 
protected.  This  revision  does  not  add 
any  new  protection  hx  voluntary  third- 
party  reporters.  It  merely  clarifies,  that 
the  existing  protection  horded  to 
volimtary  reporters  xmder  S  20.111  is 
applicabfe  to  MDR  seports. 

Revised  §  803,9  iiicorporates  the 
confidentiality  provisions  relating  to 
user  facility  reporting  in  section 
519(b)(2)  of  the  act,  as  added  by  the 
SMDA.  Specifically,  §  803.9(c)  states 
that  FDA  may  not  disclose  the  identity 
of  a  device  user  facility  except  in 
connection  with :  (1)  An  action  brought 
to  enforce  section  301(q)  of  the  act  (21 
U.S.C.  331(q)).  which  includes  the 
failure  or  refiisal  to  furnish  material  or 
infcHmation  required  by  secticm  519  of 
the  act;  (2)  a  communication  to  a 
manufacturer  of  a  device  which  is  the 
subject  of  a  report  of  a  death,  serious 
injury  or  other  significant  adverse 
device  experience  required  by  a  user 
facility  under  §  803.30;  (3)  a  disclosure 
relatiiig  to  a  manufacturer  or  distributor 
report  which  is  required  under  section 
S19(a)of  the  act;  and  (4)  a  disclosure  to 
employees  of  the  Department  of  Health 
and  Human  Services,  to  the  Department 
of  Justice,  or  to  duly  authorized       >, 
committees  and  subcommittees  of  the 
Omgiess. 


As  stated  above,  §  803.9,  which  is 
derived  from  the  statutory  language  in 
section  519(b)(2)(C)  of  the  act,  allows 
disclosure  of  the  user  facility's  identity:  . 
when  disclosure  is  required  under       u- 
provisions  requiring  manufacturer  and 
distributor  reporting.  The  legislative 
history  of  section  519(b)(2HC)  of  the  act 
ststes  that  this  section  is  not  intended 
to  affect  public  access  to  information 
ccxitained  in  UIDR  reports  to  FDA,  and 
that  the  full  requirements  of  reporting 
under  section  519(a)  of  the  act  (the 
manufacturer  and  distributor  reporting 
provisions),  will  apply.  If  a 
manufacturer  chooses  to  forward  a  user 
report  to  FDA,  that  will  then  constitute 
a  report  described  in  section  519(a)  of 
the  act,  not  a  report  deecribed  in  section 
519(b)  of  the  act,  for  purposes  of  public 
access  to  the  contents  of  the  report.  (H. 
Rept.  101-808, 101st  Cong.,  2d  sess.,  pp. 
21-22).  Accordingly,  if  information  in  a 
reqtiired  user  fadnty  report  is  submitted 
as  part  of  a  distributor  or  manufactiuer 
report,  the  information  relating  to  the 
identity  of  the  user  facility  wcmld  be 
disclosable  because  the  report  would  be 
submitted  under  section  519(a)  of  the 
act.  FDA  notes  that  in  accordance  with 
part  20  and  section  519(b)  of  the  act,  the 
agency  will  not  disclose  the  identity  of 
the  user  facility  physicians,  persons 
designated  by  the  user  facility  to  submit 
reports,  or  other  user  facility  employees, 
altiiouLgh  the  identity  of  the  user  facility 
may  be  disclosed. 

25.  Many  comments  expressed 
concern  tiiat  the  regulation  will  increase 
liability  and  that  the  availability  of 
reports  will  lead  to  dvil  litigation. 

Although  FDA  is  aware  that  litigants 
in  dvil  suits  may  attempt  to  use 
information  in  adverse  event>reports  as 
evidence  in  product  liability  suits,  FDA 
does  not  have  any  information  as  to 
whether  the  information  from  reports 
will  actually  lead  to  the  initiation  or 
increase  of  dvil  litigation.  Section  519  * 
of  the  act  requires  user  facilities  and 
manufacturers  to  submit  reports  of 
advMse  events.  While  these  reports  may 
have  some  effect  on  a  reporter's  Uability, 
these  regulations  are  required  to 
implement  statutory  requirements.  They 
are  also  necessary  to  make  FDA  aware 
of  unsafe  devices  and  better  enable  the 
agency  to  take  appropriate  action  to 
safeguard  the  pubUc  health.  With 
respect  to  usw  fadUties,  section 
519(b)(3)  of  the  ad  provides  some 
protection  against  iidbility  in  that  it 
prohibits  the  admissibility  of  device 
user  fadlity  adverse  event  reports  into 
evidence  for  dvil  actions  involving 
private  parties,  except  where  the|  party 
making  the  report  had  knowledge  that 
information  in  the  report  is  false. 
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WiA  iwpect  tojinanufecturew  and 
difltribttfon,  FDAjhu  attempted  to 
provide  pcotaedao  bam  lialiility  by 
cleiriy^Meting  in  |803.16  of  this  final 
nde.  and  incnidi^a  st^ement  on  FDA 
Foam  350QA.  thai  uie  cubmisaion^of  a 
report  does  not  oenatituteaa  acfaniaaion 
that  the  ussr  fsdity.  manufKturer/ 
distributer,  proddct.  or  medical 
penonnel  cauaecK  or  contribulad  to  the 
evant  Moreover,  in  the  Fedteel  BegislBr 
of  Aprils.  19Q5  (^FR 16082).  FDA 
issueda  final  niM  that  became  eSsctlve 
on  luly  3. 1995.  t|at  protects  the 
identity  of  vohmlhry  reporters  by 
preempting  State  laws  or  other 
requtaemeiMs  requiring  or  peradtdng 
disclosure. 

28.  GcanmeiMs  fb|ected  to  providing 
FDA  widipnqpriataiy  Infonnatiim. 

FDA  may  wquiye  the  submission  of 
CBitain  proprietai^  informatiaa  because 
it  is  neoeaseiy  tow^  evaluate  the 

will  be  lB^<ffliM«ntiai  in  accordance 
with  1893.9.  which  prohibits  public 
disckirare  of  tiadh  seoet  or  confidential 
ifgnnatioa.  and  in 

t  with  pre  FOiA  and  FDA 

I  in  21  pH  part  20. 


D.  Baporfsbf  Onlfca  UurPaeUitiM 
(Pmm3,SubpattQ 


27. 9eveud  comments  stated  thi 
dsfs  Is  tao  short  4  time  period  far 


diet  10 


SM«m(A»ertfe*ML) 
nponm|  cugk  ~  SI 


Hiis 


telhaHewbar  1991  lemailve  final 
rale,  FDA  jprapoebd  to  oonaider  a  near 
r  to  have  "IteooBM  aware"  of 
uaatywksBlthas 
itomekea 
I  di4t  a  report  is  reipifaad. 
and  that  ^etJMKiMaawa  the  10-day 
reporting  period.  j(See  tihe  notioe  of 
aveyaUWy  of  the  MEDWATGH  adverse 
event  reporting  f^  (FDA  Form  3500A) 
fa  dre  Fsiai al  l^lHn  of  fune  3. 1993 
(58  FR  31598.))    i 

FDA  has  reevafciatad  te  issue  of 
when  a  uasr  fKillty  should  be 
coaaidsied  to  1)4oame  aware"  of 
farformsden  diet  triggers  the  reporting 
wqpiiwmema  aw)  has  detsrmfaed  that 
user  iarillliei  shMuld  be  considered  to 
have  'iMOome  aveare"  of  infcnnation 
that  triegors  repotting  raquiremeitfs 
adien  they  first  r4ceive  a  report  The 
does  not  believe  diat 


inlbrmatian-gathering  lequiied  (rf  usw 
facilities  is  sufficiently  buidmsome  or 
time  ooosuming  to  ju^iiy  tziggaring  the 
10-day  timeframe  any  time  aror  they 
receive  a  report  of  an  adverse  event.  A 
user  facility,  unlilca  a  manufacturer,  ia 
not  required  to  provide  any  information 
that  is  not  in  its  possessifm.  For  further 
discussion  on  wnm  usor  facilities  are 
omsidared  to  have  "become  aware"  oi 
an  event,  see  section  IV  A,  comment  2 
ofthisdocumniL 

28.  Several  comments  suggested  that 
the  user/qperator  arm  reporting 
remiirement  be  eliminated. 

As  stated  in  section  IV.A..  commmt  3 
of  this  document,  the  l«ngii«gn  of  the 
SMDA  as  amended  by  the  1992 
amendments  requires  rnportiag  in  all 
instances  where  the  facility  becomes 
aware  of  information  that  reaaooably 
suggests  that  a  device  has  or  may  hi^. 
caused  or  contributBd  to  certain  device- 
related  adverre  events.  FDA  needs  to  be 
aware  (tf^  events  that  are  related  to  user 
error  any  time  such  emv  m^  have 
caused  or  contributed  to  a  reportable 
ev«iL  By  receiving  information  on 
device  uaar  problems.  FDA  can   . 
detamina  whether  additiobal  meeauras 
are  necessary  to  residve  such  problraas, 
far^otanqile,  fiddjoUag  or  a  redeai^  <Kf 
diedevke. 

29.  One  oonunsBt  suggastod  dutt  all. 
repntsbeaeatoaiytoFDA.  j/' 

FDA  does  not  agree.  This  ragulatfOB 
rely  iwipiemats  aection  519(b)  of  the 
,  fHdch  nqubee  user  fadlUes  to 
deaths  to  FDA  and  tite 

,  aadaarious  ia|uiiea  to  the 
r  or  FDA.  If  te  identity  of 
the  manufactmer  la  mknown. 

30.  Somaoaimienlsaiingeited  that  an 
anonynioua  lepocting  pafba  provided 
far  resorting  &ecdy  to  FDA. 

FDA  d&a^eea.  It  is  iflsnortant  that 
botii  FDA  and  the  nianufactowr  know 
the  identity  of  the  uaar  fadlity  fa  caee 
failowup  infarmetion  fa  needled.  Aa 
diacussad  fa  aection  IVXl.  ooounent  24 
of  tide  docwnant.  the  act  doea  povide 
aome  protection  of  die  Jdeiitity  of  user 
fac<Mtiiw. 

31.  Several  rommanti  requested 
daiification  of  the  tetms  "adverre 
evatrts."  "formally  affiUatod."  and  "user 


act.* 


Adverse  events  are  thoee  events  that 
may  be  related  to  an  FDA-regulatad 
product  and  which  have  a  negative  or 
harmful  effect  (m  the  user  or  recipient 
of  die  product's  use.  The  only  a^etee 
events  required  to  be  r^Kxted  under 
this  rsgulation,  however,  are  "MDR 
repoitabto  events"  as  defined  fa 
$803.3(q)  of  the  final  rufa. 

The  term  "formally  affiliated"  means 
individuals  who  are  employed  by  a  uaer 
facility  or  medical  posonnel  wdu>  have 


admitting,  practicing,  or  equivalent 
privileges  at  a  user  facility.  Repenting 
requirements  ft»r  user  facUities  are 
triggMod  when  medical  personnel  v^o 
are  employed  by  or  otherwise  "formalty 
affiliated"  with  the  facility,  receive 
infonnation  or  beonne  aware  of 
information  that  reesonably  suggests  a 
repmtd>le  event  has  occurred. 

The  term  "user  error"  means  any  oror 
mado  by  the  person  using  tbs  device.  A 
user  error  may  be  the  sole  cause  or . 
merely  contribute  to  a  reportable 
adverre  event 

32.  One  comment  suggested  th^  FDA 
provide  user  facilities  with 
manufacturer  and  agedby  contacts. 
Anothn  comment  suggMted  that  a 
hotline  be  establishedfor  imorting. 

k  would  be  very  difficult  RH>  FDA  to 
est^lish  and  maintain  up-to-date 
manufacturw  "ctrntact"  lists  for  device 
uaer  facilities.  The  agency,  however, 
will  omsider  public^ing  a  list  of  firm 
contact  names  and  toieimone  numbers. 
Ahlxm^  there  is  no  reauiiement  ftv 
tetophoie  reporting  fa  uiis  reguktion, 
emergency  situations  can  be  handled  to 
accordanoB  widh§803.12(c)  of  this  final 
rule,  '.i.' ;:-^-^-s  :^-  - 

33.  One  oOBMhant  Mked  how  farrign 
user  facUitiee  will  be  afiecfed  by  these 
provisions. 

Onty  those  user  facilities  located 
outsidlB  the  United  Stataawidch  are 
i^watod  by  the  U.S.  Government  are 
required  to  rq)ort  under  this  regulation. 

34.  Comments  suggested  that  the 
nquiiemei^  for  — "'"""'"^  reports  be. 
deleted  because  they  are  redundant 
Odiar  comments  suggested  that  no 
semiannual  report  be  required  if  no 
reports  had  been  submitted  during  that 
period. 

Semiamuial  reports  are  required  by 
section  519(bXl)^  of  die  act  and 
dwrafore  dw  requimnent  cannot  be 
deleted.  Under  S  803.33(c).  dae  user 
fadiity  is  not  required  to  submit  a 
semiannual  report  if  no  reportable 
events  occurred  during  the  reporting 
period. 

S.  Hearts  by  kkmufacttjaxn  (Part  803, 
.Sul^partB) 

35.  One  comment  suggested  that 
manufacturer  r^orting  oi  "planned 
remedial  actions"  be  ddated.  Anodier 
oomment  Mated  that  remedial  action 
often  occun  after  the  repotting 
deadline,  and  dierefore  cannot  be 
included  fa  the  report. 

Remedial  actions  taken  after  a 
reportfa^  deadline  can  be  st^mittedto 
the  agency  vfa  a  supplemental  report 
The  individual  adverse  event  reports 
leq^dred  under  the  final  rule,  with  the 
exoqition  of  circumstances  requiring  5- 
day  r^wrts.  do  not  require  faformation 
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concerning  "planned  remedial  action" 
because  supplemental  reports  and 
reports  of  Removals  and  Corrections 
wUl  provide  the  agency  with  the  same 
information.  Ronedial  actions  that  are 
necessary  to  orevent  an  unreasonable 
risk  to  the  puolic  health  should  be 
reported  as  5-day  reports  under  to 
§803.53. 

36.  Several  commento  requested  that 
manufacturers  be  exempt  firam  the 
requirement  of  submitting  supplemental 
reports  because  they  are  vague  and 
burdensome. 

FDA  does  not  agree.  The 
supplemental  report  does  not  impose 
any  significant  additional  burden  under 
$  803.56  because  it  requires  information 
that  a  manufact\u«r  was  reouired  to 
submit  on  its  initial  report,  but  did  not 
do  so  because  such  information  was 
unknown  or  unavailable  at  the  time  pf 
the  report  This  information  may 
incluoe,  for  example,  the  results  of  a 
firm's  mvestigations  that  may  not  have 
been  onnpleted  at  the  time  of  the  initial 
report,  or  any  other  required 
infonnation  that  the  manufacturer 
becomes  aware  of  after  filmg  a  report. 
The  infonnaticm  required  is  not  vague 
and  is  clearly  specified  in  §§  803.52  and 
803.56.  Both  initial  and  supplemental 
reports  are  to  be  submitted  on  FDA 
Form  3500A  or  electronic  equivalent. 

Under  $  803.15,  FDA  may  also  require 
supplemental  information  (termed 
"request  for  additional  information"  m 
the  final  rule)  m  addition  to  that 
required  on  other  reports  specified  in 
this  part  FDA  believes  these  reports  are 
not  unduly  burdensome  given  diet  they 
will  be  required  only  in  instances  when 
the  agency  determmes  that  the 
protection  of  the  public  health  requires 
such  information.  In  such  cases,  n)A 
will  specify  the  type  of  infonnation 
needed. 

37.  One  comment  steted  that  the 
quality  of  information  will  decrease  if 
manufacturers  are  denied  access  to 
products. 

FDA  agrees  that  manufacturers  should 
evaluate  a  device  problem  if  they  have 
access  to  the  device.  FDA  has  no 
authority  to  require  that  a  device  be 
returned  to  the  manufacturer,  but  the 
agency  encourages  device  users,  when 
possible,  to  permit  access  or  return  the 
device  to  the  manufecturer  for 
evaluation. 

38.  One  comment  suggested  that 
manufactiuer  reports  should  be  sent  to 
user  facilities,  as  well  as  to  FDA. 

FDA  does  not  agree.  FDA  believes  that 
user  facilities  do  not  have  the 
appropriate  resources  or  personnel  to 
properly  evaluate  the  public  health 
significance  of  manufacturers'  reports. 
FDA  is  the  proper  entity  to  evaluate 


MDR  information  to  determine  whether 
further  action,  including  notification  to 
iiser  facilities  or  others  of  device  risks, 
is  appropriate. 

39.  A  tew  comments  suggested  that 
the  1984  reqiiirements  for  manufacturer 
reporting  should  be  retained  to  avoid 
possible  confusion  cauised  by  the  ■ 
creation  of  a  new  standard.  Other 
comments  called  for  the  elimination  of 
the  monthly  reportmg  requirement 

As  discussed  earlier  in  the  preamble, 
subsequent  to  the  issuance  of  the 
November  1991  tentative  final  rule,  the 
1992  amendments  modified  the 
language  for  reporting  standards  that 
apply  to  user  facilities,  manufacturers, 
and  importers.  The  language  used  in  the 
November  1991  tentative  &xal  rule  no 
longer  reflected  the  statutory  language, 
as  modified.  In  this  final  regulation, 
FDA  has  revised  the  reporting  standard 
to  reflect  the  statutory  language  added 
by  the  1992  amendmenta.  This  statutory 
reporting  standard  is  substantially 
similar  to  the  manufacturer  reporting 
standard  m  the  1084  regulations. 

Although  the  final  regulation  retams 
the  reportfag  standard  language  from 
the  1984  regulation  referenced  above,  it 
facorporates  many  changes  from  that 
regulation  that  are  intended  to  enhance 
the  quality  of  the  reporta  received  and 
increase  the  efficiency  of  FDA's  report 
processing.  FDA  believes  the  benefits  of 
changes  implemented  by  the  new 
regulation  far  outweigh  the  limited  costs 
for  manufactiuers  to  familiarize 
themselves  with  the  new  requirements. 

Under  the  final  rule,  manufacturers 
have  30  days  after  they  become  aware  of 
an  MDR  event  (with  the  exception  of  5- 
day  reports  required  by  §  803.53)  to 
report  the  event  to  FDA.  FDA,  however, 
has  eliminated  the  portions  of  monthly 
reporting  requirementa,  as  proposed, 
that  would  have  required  manufactuiers 
to  submit,  in  addition  to  individual 
adverse  event  report  information,  an 
evaluation  of  adverse  events  consisting 
of  the  results  of  a  statistically-based 
trend  analyses  conducted  by  the 
manufacturer,  a  discussion  of  the 
underlying  methodologies  used,  a 
description  of  any  unusual  or 
imexpected  events,  and  a  description  of 
remedial  action  taken. 

As  proposed,  the  greatest  benefit  of 
the  evaluation  portions  of  the  monthly 
report  would  have  been  the  overview  of 
adverse  experience  trends  it  would 
provide.  However,  FDA  has  reevaluated 
the  benefits  of  these  monthly  reports, 
and  determined  that  the  agency  would 
incur  the  costs  of  data  entry  regardless 
of  the  industry's  analysis,  and  that  a 
computer  program  for  the  analysis  of  the 
data  may  be  used  at  a  relatively  low  cost 
to  the  agency.  Furthermore,  the  agency 


anticipates  that  internal  trending 
analysis  will  be  conducted  as  part  of  a 
manufacturer's  0C^4P.  Any  r^nedial 
actions  presenting  an  unreasonable  risk 
of  substantial  harm  that  are  undertaken 
based  upon  internal  trend  analyses  are 
reportable  in  a  5-day  report.  Otiier 
essential  information  under  the 
proposed  monthly  report  will  also  be 
maoe  available  to  the  ^ency  imder  the 
CGMP  reguktions,  and  woiUd  be  made 
available  to  FDA  vmder  the  proposed 
reports  of  removals  and  corrections 
regulation. 

The  final  regufation  will  also  allow 
FDA  to  receive  information  about 
reports  sooner  than  the  monthly  reports 
as  previously  proposed.  The  proposed 
regulation  allowed  the  manufacturer  up 
to  2  months  from  the  date  of  an  adverse 
event  to  submit  the  monthly  report.  For 
example,  under  the  proposed  regulation, 
information  received  by  the 
manufacturer  on  January  1  would  have 
been  due  in  a  monthly  report  in  March. 
Under  the  final  regulation,  the 
manufacturer  will  submit  all  reports  of 
adverse  events  within  30  days  of  the 
event.  Accordingly,  xuider  the  final  rule, 
information  about  a  reportable  event  the 
manufacturer  received  on  January  1, 
would  have  to  be  reported  within  30 
days. 

FDA  believes  that  the  timeframes  . 
under  the  final  regulation  allow 
sufficient  time  for  completing 
individual  reports  because  the 
manufactiuer  would  no  longer  be 
required  to  compile  the  trend  analysis 
and  other  evaluations  as  previously 
proposed  for  the  monthly  reports.  FDA 
also  beUeves  that  the  monthly  reporting 
of  individual  adverse  events  in  the  final 
rule  will  achieve  FDA's  goal  of 
obtaining  better  quatity  initial  reports 
frt>m  manufactiuers  by  allowing  more 
time  to  complete  the  reports  than 
allowed  under  the  1984  regulaticm. 
Nonetheless,  the  public  health  will 
benefit  under  the  final  rule  because  FDA 
will  receive  reports  of  individual  events 
sooner  than  under  the  proposed  rule. 

40.  One  comment  ob)ected  to  the  use 
of  identification  (ID)  niunbers  on  the 
reporting  form,  claiming  they  are 
unnecessary. 

The  agency  disagrees.  Report  ID 
numbers  are  essential  to  FDA's  ability  to 
effidentiy  audit,  process,  analyze  and 
evaluate  MDR  data.  One  of  the  major 
deficiencies  of  the  current  system  is  its 
inability  to  consistently  identify  similar 
devices  and  other  data  elements  that 
faciUtate  the  comparison  of  adverse 
events.  The  use  of  device  ID  numbers 
(§§  803.32(c)(6)  and  803.52(c)(6)),  user 
facihty  and  manufacturer  report 
numbers  (§§803.3(dd)  and  (o), 
respectively)),  and  event  codes 
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(diflcusaed  in  secdoa  IV.F.,  ooomMnt  52 
of  diis  document)  wfll  fadUtate 
informatim  access  abd  retrieval,  and 
inaease  the  agency's  ability  to  evaluate 
the  mfonnatian. 

41.  Commwits  staiad  that  the 
requirement  for  fim^  to  compare  events 
associated  with  the  faa  of  their  devices, 
in  (Hder  to  perform  lending  studies, 
should  be  removed. ' 

The  agency  agreesi  in  part  and  has 
deleted  MOR  trending  leporting 
requirements,  as  discussed  in  section 
IV.E.  comment  39  olthis  doamient. 
Under  the  prior  repc^rtlng  rsgulation, 
FDA  has  faced  (km^ilties  in  making  an 
efiective  determination  of  the 
Significance  of  many  device  failures, 
because  the  reports  iid  not  include  the 
total  niunber  of  similar  devices  in 
current  use  or  simiW  (allures.  Such 
information,  which  v  required  in 
baseline  reports,  proMdes  the  agency 
with  inforaurtion  regarding  the  rate  of 
advene  events.  An  imderManding  of 
device  biluie  rates  is  essential  for  the 
agency  to  determine^the  level  of  risk 
involved,  and  the  apiMopriate  regulatory 
or  other  public  heelm  msponse. 

42.  Oiw  comnent  suggested  that 
instead  of  the  manu^cturer  indicating 
to  whom  the  infcmn|tion  wes  reported 
in  the  monthly  repotting  form,  it  is  more 
important  to  indicate  by  Wham  it  was 
reported.  < 

The  agency  agreesiin  part  As  noted 
above,  the  mondily  taipott  requirement, 
as  proposed,  has  besli  eliminated; 
however,  infiomiatiaci  about  the  initial 
reporter  is  required  $d  the  individual 
adverse  event  MEDWATCH  form  (FDA 
F<Hm  3500A  or  an  PDA  approved 
electhmic  equivalent). 

43.  One  oomm«it  objected  to  the 
requirement  to  repoit  problems  found  in 
the  scientific  literature.  Another 
comment  objected  t(}  reporting  anydiing 
except  problems  found  in  the  scientific 
literature  or  firom  research. 

Any  information  %rhich  reasmiably 
suggests  that  a  reportable  event  occiured 
is  important  to  evaluate  the  risks  of  a 
device,  regardless  of  the  source. 
Althou^  reports  in  the  scientific 
literature  or  reeearcH  are  usually  not 
proximate  in  time  to!  actual  events,  the 
information  often  represents  the  results 
of  cumulative  observations  and 
experience,  and  provides  important 
information  to  FDA  ibout  d^ce  safety 
and  effectiveness.     * 

44.  One  comment  stated  that  the 
manufecturer  reportiig  requirements  are 
inappropriate  for  detice  sales  made 
directly  to  the  patieitt. 

The  agency  disagrees.  The  act  does 
not  provide  any  restfictions  or 
limitations  with  respect  to  how  the 
device  was  marketed.  FDA  would  lose 


a  valuable  source  of  information  if 
manufacturers  of  devices  atAd  directly 
to  patients,  such  as  many  apnea 
monitors  or  home  use  glucose  monitors, 
were  excluded  firom  this  requirement. 
All  information  concerning  device- 
related  deaths,  serious  injuries  or  other 
reportable  events  is  equally  important, 
regardless  of  how  the  device  is 
mari^eted. 

45.  One  comment  stated  that  there  is 
no  relationship  between  devices 
shipped  by  the  manufecturer  and  those 
on  the  market,  as  the  devices  may  have 
been  altered;  therefore,  the 
manufectiuer  should  imt  be  respcHOsible 
for  reporting  events  involving  such 
devices. 

The  agency  disagrees.  Devices  in 
conunertnal  distribution  are  presumed 
to  be  the  same  devices  shipped  by  the 
manufecturer.  If  a  manufecturer  receives 
informatian  about  an  MDR  event 
involving  a  device  that  has  been  altered, 
the  infmmation  must  nevertheless  be 
forwarded  to  FDA  with  an  explanation 
that  the  device  has  been  altered. 

46.  One  comment  suggested  that  a 
U.S.-designated  agent  shoidd  be 
responsible  for  reporting  on  behalf  of 
foreign  manufecturers. 

FDA's  November  1991  tentative  final 
rule  proposed  that  U.S.-designated 
agents  should  be  required  to  report  for 
foreign  manufecturers.  This  requirement 
has  been  adopted  in  §  803.58. 

47.  One  comment  suggested  that  the 
manufecturer  should  disclose  the  results 
of  event  evaluations  to  distributors  of 
the  device. 

FDA  does  not  agree.  Disclosure  of 
evaluations  would  be  burdensome  and 
may  result  in  release  of  information  that 
is  protected  under  other  laws  and 
regufetions.  FDA  will  inform  the  public, 
including  distributors,  of  steps 
necessary  to  protect  the  public  health  if 
the  agency  determines  sudi  steps  are 
necessary. 

F.  User  Facility  and  Manafacturer 
Reporting  Forms  for  Individual  Advave 
Events  (§§  803.32  and  803.52) 

48.  Several  comments  asserted  that 
this  section  is  costly,  complicated, 
overly  broed,  unacceptably  burdensome 
and  not  consistent  with  the  SMDA  as  it 
requires  the  reporting  of  information  not 
reouired  or  supported  by  the  SMDA. 

The  agency  disagrees.  As  stated 
earlier  in  the  preamble,  FDA  has 
adopted  the  use  of  a  single  reporting 
form  for  most  FDA-regulated  products, 
in  order  to  fedlitate  the  cost-efficient 
submission  of  information  required  by 
or  consistent  with  the  provisions  of  the 
SMDA.  The  agency  agrees  that  the  data 
elements  could  be  simplified  and  has 
modified  the  form  after  consideration  of 


comments  to  the  February  1993  notice 
submitted  by  medical  device  trade 
associations  and  other  regulated  or 
afiiected  entities.  FDA  anticipates  that 
the  consolidated  form  will  fedUtate  the 
submission,  and  improve  the  quaUty,  of 
adverse  event  reports.  E)uring  the  initial 
period  of  its  use,  FDA  will  continue  to 
dosely  monitor  comments  and 
suggestions  received  firom  interested 
parties  regarding  the  reporting  form,  and 
will  consider  additional  modifications 
to  further  improve  the  form  as  the  need  .- 
arises. 

49.  One  comment  stated  that  it  will  be 
difficuh  to  find  manufecturer  reporting 
forms.  Another  conunent  stated  that  the 
report  form,  distributed  as  a  draft  to 
certain  interested  parties,  is  not 
compatible  with  the  use  of  a  word 
processor. 

The  MEDWATCH  forms  (FDA  Forms 
3500  and  3500A)  are  already  in  wide 
distribution  and  were  published  in  the 
Federal  Register  on  Jude  3, 1993. 
Information  about  the  MEDWATCH 
form,  and  how  to  obtain  it,  is  provided 
§§803.10  and  803.11. 

Although  a  word  processor  would  be 
able  to  fill  the  fields  on  FDA  Form 
3500A  with  great  difficulty,  the  agency 
has  made  provisions  for  the  submission 
of  reports  on  ahemativd  (electronic) 
media  which  would  obviate  the  need  for 
printing  the  form  from  a  word 
processor. 

50.  Sevwal  comments  were  concerned 
with  the  adversarial  and  litigation  issues 
which  may  be  raised  by  reporting  on  the 
forms.  In  this  regard,  a  few  cormnents 
suggested  delethiig  all  itnns  that  require 
speculation  and  judgment  in  reporting, 
removing  the  signature  block,  or  adding 
a  disdaimer  to  the  form. 

As  stated  in  section  IV.C,  comment    - 
25  of  this  document,  although  FDA  is 
aware  that  these  rep<Hts  may  have  some 
effed  on  liability,  ue  required 
information  is  necessary  to  implement 
the  agency's  statutory  responsibilities. 
Under  the  statute,  user  fedlities  and 
manufecturers  must  report  adverse 
events  when  a  device  "may"  have 
caused  or  contributed  to  t^  event. 
Accordingly,  FDA  does  not  have  die 
discretion  to  require  reporting  only 
when  a  definitive  causal  relationship  is 
established.  Furthermore,  adoption  of '* 
such  a  standard  would  preclude  FDA 
from  receiving  information  that  would 
help  the  agency  assess  the  risks 
assodated  with  devices. 

FDA  has  removed  the  signature  block 
on  the  form.  FDA  has  provided  a 
disclaimer  statement  on  the  reporting 
form,  as  discussed  in  sedion  IV.C, 
comment  25  of  this  document. 

51.  Some  comments  suggested  that 
the  evaluation  of  evmts  or  reports  be 
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left  to  FDA,  the  manufacturer  or  another 
third  party.  Odier  comments  suggested 
that  the  manufecturer  should  not  be 
required  to  verify  data  or  provide  data 
about  which  it  has  no  knowledge.  Other 
cominents  suggested  that  user  facilities 
do  not  have  the  appropriate  expertise  to 
analyze  events  (v  make  determinations 
concerning  the  reportabilitv  of  evoits. 

FDA  agrees  that  user  fecuities  should 
not  be  required  to  condud  in-depth 
analyses  of  events  and  has  deleted 
certdn  recpiirements  regarding 
information  rehting  to  evaluaticm  and 
testing.  User  fedlities  serve  prindpally 
as  conduits  oi  informati<m  and  thus  are 
rammed  only  to  fill  out  informatim  that 
is  known  to  them.  However,  the  statute 
and  regulations  still  require  user 
fedlities  to  make  an  initial 
determinati<m  as  to  whether  an  event 
riumld  be  reported  under  the 
regul^on's  criteria.  Accordingly,  FDA 
h^  retained  elements  that  relate  to  this 
determination.  In  $  803.30,  FDA 
explains  user  fedlities'  obligations  to 
obtain  infonmation  about  adverse 
events. 

FDA  believes  that  the  manufecturer 
who  is  responsible  for  pfedng  a  device 
into  interstate  commerce  is  the 
appropriate  entity  to  initially  investigate 
and  evaluate  whether,  and  why,  the 
device  may  have  caused  or  contributed 
to  a  reportable  event  or  malfunctioned 
and  that  such  malfundion  is  a 
repmtable  event.  In  order  for  FDA  to 
determine  whether  the  risk  posed  by  a 
device  necessitates  action  to  proted  the 
pubUc  health,  the  manufacturer  is  also 
required  to  verify  data  and  provide 
mijudng  information  after  investigating 
the  event.  If  after  an  investigation  the 
information  cannot  be  determined,  a 
manufecturer  must  explain  in  the  MDR 
report  why  the  information  cannot  be 
obtained. 

The  agency  agrees  that  an  analysis  of  . 
reports  for  patterns  and  trends  may  be 
more  appropriately  omduded  by  the 
manufedurar  or  FDA.  FDA  will  condud 
statistical  analyses  of  report  information 
submitted.  The  agency  expects  that 
manufiactuiers  will  omdud  trend 
analyses  as  part  of  their  CC^ifP. 

52.  Sevnal  comments  suggested  that 
numerical  evmt  and  evaluation  codes 
should  not  be  used  on  the  adverse  event 
reporting  form.  Other  comments  stated 
that  the  codes  lacked  acciuacy  or  were 
insuffident. 

The  agency  disagrees.  It  is  the 
manufedurer's  responsibility  to 
evaluate  reports  to  determine  causation. 
It  is  reasonable  that  an  evaluation  will 
result  in  the  assignment  or 
identification  of  feilme  modes  and  that 
these  can  be  communicated  to  FDA  in 
the  form  of  a  structured  vocabidary  or 


"coded"  data.  In  developing  these 
codes,  the  agency  has  used  the 
experience  gained  frmn  reviewing 
neerly  400,000  reports  submitted  since    ' 
1984.  The  use  of  these  codes  is  essmtial 
to  the  rapid  evaluation  of  device  risks 
and  processing  of  reports  by  computer. 
Regardless  of  whether  the  codes  are 
spedfic  enough  to  describe  a  particular 
evmt.  the  event  must  be  folly  described 
in  the  narrative  section  of  the  repmting 
form. 

The  list  (rf  codes  for  use  with  the  final 
form  (FDA  Form  3500A  or  FDA 
approved  electronic  equivalent)  has 
been  expanded  for  completeness  and 
modified  to  improve  accuracy.  The 
agency  will  continue  to  improve  the 
accuracy  of  its  codes  as  needed. 

53.  Various  comments  suggested  that 
the  following  elements  be  removed  from 
the  form:  Degree  of  certainty,  labelled 
usage,  result  of  analysis,  list  of  other 
devices,  purchase  date,  service  and 
maintenance  items,  event  description, 
and  medical  status  of  the  patient 

FDA  has  deleted  requirements  for 
user  fedlities  and  manufacturers  to 
report  service  and  maintenance 
information  and  to  state  the  degree  of 
certainty  concerning  whether  the  device 
caused  or  contributed  to  an  adverse 
event  FDA  believes  the  burden  of 
requiring  this  information  would  • 
usually  outweigh  the  benefit  of 
assessing  the  cause  of  an  adverse  event. 
FDA,  however,  has  retained  the 
requiremmts  for  manufediuers  to 
report  use  indicaticms  spedfied  in  the 
labeling  and  device  analyses  because 
this  information  is  valuable  in 
determining  causation  of  the  event.  FDA 
has  deleted  the  requirements  to  report 
these  elements  for  usw  fedlities  because 
the  agency  believes  the  manufecturer  is 
the  most  appropriate  source  for  this 
information.  All  user  facilities  and 
manufacturers  will  still  be  required  to 
provide  information  regarding 
concomitant  produd  use,  age  of  the 
device,  event  description  and  certain 
patient  information.  FDA  believes  this 
information  is  important  to  assess 
adverse  events  and  should  be  avaifeble 
to  user  fedlities  as  well  as 
manufacturers. 

G.  Manufacturer  Annual  Certification 
Report  (§803.57) 

54.  A  few  comments  stated  that  this 
section  is  redundant  overly  broad  and 
burdensome,  exceeds  the  scope  of  the 
SMDA  and  should  be  deleted.  Another 
comment  suggested  that  certification  be 
limited  to  events  involving  dass  III 
devices. 

The  agency  caimot  agree.  Section 
519(d)  of  the  act  states  that  each 
manufedurar  required  to  make  reports 


und»  section  519(a)  of  the  act  must 
submit  aimual  statements  certifying  the 
number  of  reports  filed  or  that  no 
reports  were  filed  dming  the  previous 
12-month  period.  The  provisions  of  this 
regulatbm  pertaining  to  the  statutory 
certification  requirement  merely  explain 
what  information  should  be  contained 
in  the  submission.  Furthennore,  FDA 
does  not  agree  that  certification  should 
be  limited  to  reports  about  adverse 
events  involving  class  ID  devices.  Any 
device,  regardless  of  its  classification, 
can  poee  serious  risks  that  need  to  be 
sported  to  FDA. 

55.  Some  conoments  suggested  that 
the  certification  be  limited  to  the 
number  of  reports  actually  filed,  and 
that  liability  should  attacn  only  in 
instances  of  known  reporting  violations. 

The  agency  disagrees.  The  purpose  of 
this  provision  is  to  ensure  reporter 
oompUance  with  MDR  requirements  by 
certifying  that  all  reportable  events  have 
been  submitted.  Such  piupose  would  be 
thwarted  and  the  certification 
requirement  rendered  meaningless  if  it 
were  limited  to  simply  certifying  the 
number  of  reports  submitted  instead  of 
all  reportable  events  known  to  the 
certifying  entity.  The  legislative  history 
of  section  519(d)  of  the  ad  references  a 
U.S.  General  Accoimting  Office 
reconunendation  that  the  certification 
state  that  the  reporter  "filed  a  specific 
number  of  r^>orts  *  *  *  and  that  the 
firm  received  or  became  aware  of 
information  concerning  only  these 
events."  (H.  Rept.  808. 101st  Cong.,  2d 
sess.  23  (1990)). 

Accordingly,  consistent  with 
Congress'  intent,  FDA  is  requiring 
certification  that  all  known  reportable 
events  were  reported.  This  requirement 
does  not  impose  liability  for  adverse 
events  that  are  unknown  to  the  reporter 
because  the  reporting  requirements  are 
triggered  only  when  the  reporting  entity 
"becomes  aware"  of  a  reportable  event. 

56.  Several  comments  stated  that  the 
purpose  of  certification  should  be  to 
verify  reports,  not  to  certify  with 
absoluteness;  therefore  the  standard 
should  be  dianged  to  "reasonably 
certain"  and  a  disclaimer  should  be 
added. 

The  agency  disagrees.  Section  519(d) 
of  the  act  spedfically  states  that  firms 
shall  certify,  not  verify  their  reports.  As 
discussed  in  the  previous  paragraph,  the 
purpose  of  this  provision  is  to  ensure 
that  the  reporter  compUes  Mrith  the  law 
by  certifying  that  it  has  submitted  all  the 
reports  it  was  required  to  submit.  This 
purpose  would  not  be  accomplished  by 
verifying  the  report. 

57.  One  comment  asked  for 
clarification  about  who  is  required  to 
certify.  Another  comment  suggested  that 
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the  sign^ura  block  be  for  the  certifier 
and  contractor  as  well. 

The  agency  agreet  with  the  need  for 
clarification  regatd^  who  must  certify 
and  has  incorporate  language  in  the 
final  rule  to  addresa  this  suggestion. 
Under  the  final  rul^  the  president,  chief 
executive  officer,  emcutive  officer,  U.S.- 
designated  agent  of  p  foreign 
manulacturer  or  otbsr  official  most 
directly  responsible  for  the  firm's    r 
operati<His  shall  certify  rqrarts 
submitted  under  se^on  519  of  the  act 

58.  Two  comments  requested  that 
decentralized  certification  be  allowed 
for  multisit»  films.  AnoAer  comment 
suggested  that  centi»lized  reports  be 
used  in  this  situatioto. 

Manufacturers  have  the  option  of 
certifying  centrally  tr  on  a  decentralized 
basis.  Firms  deddinig  to  certify  centrally 
must  identify  the  sifes  covered  by  the 
certificate  by  name  4nd  registration 
number  or  FDA-ass^ned  idmtification 
number. 

H.  Additional  Requirements  (§  803.15) 

59.  A  few  commeitts  asserted  that 
these  provisions  am  vague  and 
inappropriate  in  the  absence  of  a  device 
Caihira  complaint 

Tbe  agency  diaagfees.  This  provision 
refiars  to  submissioii  of  additional 
information  after  am  adverse  event 
report  has  been  filed-  Acocurdingly,  FDA 
would  not  be  requesting  information  in 
the  absence  of  a  device  iailiue  or 
complaint. 

60.  A  few  conuneots  objected  to  the 
idee  of  giving  FDA  wnlimited  access  to 
data.  One  comment  wanted  to  restrict 
FDA's  right  to  copy  data  and  another 
wanted  an  appeel  piocess. 

FDA  does  not  agree  with  comments 
proposing  to  restrict  or  limit  the 
egency's  access  to  additional 
information  about  adverse  events. 
Under  section  704(ej)  of  the  sfA,  evNy 
person  who  is  required  to  nwintwip 
records  under  section  519  of  the  act  and 
every  person  who  ie  in  charge  or 
custody  of  such  records  must  permit 
FDA  at  all  reasonable  times  to  have 
access  to  and  to  cop^  and  verify  such 
records.  Failure  to  p|rovide  such 
infonnation  may  be  e  violation  of 
section  301  of  the  act  and  may  si^ject 
a  person  to  dvil  or  criminal  penalties. 
Sectioo  704(e)  of  the  act  does  not  limit 
in  any  way  the  types  of  device  records 
maintained  under  section  519  of  the  act 
that  FDA  may  inspetrt. 

FDA  does  not  agree  that  the  agency 
should  be  required  |o  provide  an  appeal 
process  with  respect  to  requests  for 
additional  information.  As  described 
above.  FDA  has  statutory  authority  to 
require  additional  information 
concerning  advnse  events.  Moreover. 


such  informaticm  needs  to  be  provided 
as  quickly  as  possible  to  enable  FDA  to 
take  aopropriate  action. 

61.  devwal  commoits  suggested  the 
regulation  be  modified  to  remove  the 
requirement  that  each  reportable  event 
be  investigated  because  in  some 
instances  an  investigation  is 
unnecessary. 

The  agency  disagrees.  All  reportable 
events  must  be  investigated  by  the 
manufectiuer.  The  scope  of  an 
investigation  may  vary  according  to  the 
circumstances;  however,  an 
investigation  must  be  able  to  adequately 
assess  the  cause  of  the  event.  Sections 
820.162  and  820.198  of  FDA's  CGMP 
regulations  require  manufacturers  to 
review,  evaluate  and  investigate  any 
complaint  involving  the  failure  of  a 
device  to  meet  its  performance 
specifications  or  involving  injury,  death, 
or  any  hazard  to  safety.  FDA  considers 
any  event  that  must  be  reported  under 
this  part  to  be  a  death,  injury,  or  hazard 
to  safety. 

/.  Exemptions.  Variances,  and 
Alternative  Reporting  Requirements 
(§803.19) 

62.  One  commmt  asked  that 
alternative  reporting  requirements 
under  the  current  MDDR  system  be 
incorporated  into  this  regulation.  Ono 
comment  stated  that  the  criteria  for 
alternative  reporting  should  be  clarified. 

FDA  has  incorporated  the  alternative 
reporting  options  from  the  MDR 
regulation  issued  in  1984  and  expanded 
the  options  available  in  this  regulation. 
Under  the  final  regulation,  FDA  may 
grant  a  written  exemption,  variance,  or 
alternative  to  some  or  all  of  the 
requirements  when  it  determines 
compliance  with  all  MDR  requirements 
is  not  necessffly  to  protect  tl^  public 
health.  Examples  of  situations  include: 
(1)  Devices  for  which  FDA  is  already 
aware  of  a  type  of  malfunction  and 
appropriate  action  has  beoi  taken  to 
protect  the  public  health,  such  as  a 
recall,  removal,  or  other  correction;  (2) 
adverse  events  that  are  known  and  well 
documented,  are  occurring  at  a  normal 
rate,  and  do  not  justify  the  initiation  of 
remedial  action;  and  (3)  device  events 
occurring  on  an  infrequent  basis  or 
where  a  longer  period  for  investigation 
or  followup  is  appropriate  and 
necessary. 

In  these  cases.  FDA  may  impose 
conditions  mi  its  approval  of  an 
exemption,  variance,  or  alternative 
reporting  mechanism,  including  the 
requirement  to  report  on  a  less  frequent 
basis  than  otherwise  required  or  to 
provide  simimary  data  rather  than 
individual  reports.  The  final  regulation, 
upon  its  effective  date,  will  supersede 


all  previously  granted  mcemptions  and 
variances  &t>ra  the  1984  reporting 
requirements.  The  agency  intends  to 
review  all  current  exemptions  and 
variances  and  notify  relevant  parties 
about  the  status  of  tfieir  exemptions  and 
variances  and  the  additional  steps  that 
may  be  necessary  to  conform  to  the  new 
requirements  effected  by  this  regulatioB. 

63.  A  few  conunents  stated  the  criteria 
for  exemption  are  unclear,  especially 
with  respect  to  investigational  device 
exemptions,  and  thus  create  a  loophole. 

The  criteria  for  exemptions  (§  803.19) 
are  based  upon  interpretations  of  the  act 
as  to  the  types  of  entities  Congress 
intended  should  be  subject  to  reporting. 
FDA  believes  these  exemptions  are 
reasonably  clear.  The  exemptions 
specifically  granted  under  this  final 
regulation  are  the  same  as  those  in  the 
KODR  regulation  issued  in  1984.  Devices 
subject  to  investigational  device 
exemptions  are  subject  to  reporting 
under  the  regulations  governing  that 
process  (parts  812  and  813).  The 
exception  to  this  are  devices  with 
investigational  device  exemptions  that 
are  approved  for  export.  These  devices 
are  considered  to  be  in  commercial 
distribution  and,  therefore,  subject  to 
MDR. 

/.  Where  To  Submit  a  Report  (§  803. 12) 

64.  There  were  only  two  conunents  on 
this  section.  One  suggested  that  "MDR" 
be  added  to  the  maimi^  address.  The 
other  reconunended  the  use  of 
electronic  reporting. 

The  agency  agrees  with  these 
comments.  "MDR"  has  been  added  to 
the  mailing  address.  In  addition,  the 
agency,  with  pri<ff  approval,  will  accept 
required  reports  submitted 
electronically  or  on  reporting  media 
such  as  magnetic  disc  or  tape  in 
accordance  with  §  803.14(a).  The  agency 
is  in  the  process  of  developing 
standards,  guidelines,  or  procedures  for 
the  format  to  be  used  with  electronic 
reports.  Once  available,  any  electronic 
reporting  system  meeting  such  criteria 
will  be  deemed  to  have  prior  FDA 
approval. 

K.  Written  MDR  Procedures  (§  803. 1 7) 

65.  A  few  conunents  requested 
additional  guidance  on  written  MDR 
procedures. 

FDA  agrees  and  has  developed 
guidance  concerning  MDR  procedures. 
Requests  for  this  guidance  should  be 
directed  to: 

Division  of  Small  Manufacturera 
Assistance  (HFZ-220),  C^ce  of  Heahh 
and  Industry  Programs,  Center  for 
Devices  and  Radiological  Health,  1350 
Piccard  Dr..  Rockville.  MD  20850. 
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•    Copies  can  also  be  obtained  from  an 
electronic  docket  maintained  by  the 
Division  of  Small  Manufacturera 
Assistance.  This  system  can  also  be 
accessed  by  dialing:  1-400-252-1366  or 
301<-594-2741.  Persons  wishing  to 
obtain  the  guidance  document  via  this 
system  must  have  a  video  terminal  or  a 
personal  computer  with  communication 
software  (VT  emulation)and  a  modem 
that  can  operate  at  a  baud  rate  of  1200, 
2400,  4800,  or  9600.  Pereons  wishing  to 
transfer  files  fiY>m  the  electronic  dodcet 
must  use  the  KERMTT  file  transfer    ■ 
protocol. 

66.  One  comment  requested  that  the 
requirement  for  staff  education  be 
deleted. 

The  agency  agrees  and,  as  stated 
previously  in  this  preamble,  has 
removed  this  requirement  from  the  final 
regulation. 

67.  One  comment  objected  to  the 
requirement  for  written  procedures. 
Another  comment  objected  to  FDA 
having  access  to  the  firm's  procedures. 

The  agency  disagrees.  Written 
procedures  are  essential  to  the 
development  of  a  standard,  institutional 
reporting  program,  FDA  also  needs 
access  to  such  procedures  so  it  can 
conduct  an  adequate  audit  of  user 
facility  and  manufacturer  compliance 
with  MDR. 

68.  One  comment  requested 
clarification  of  the  term  "information 
that  facilitates  a  submission"  for  which 
documentation  and  recordkeeping 
requirements  were  proposed. 

"Information  that  facilitates  the 
submission  {of  a  semiannual  report]" 
refere  to  any  information  that  was 
evaluated  for  the  purpose  of  preparing 
a  semiannual  report  or  certification.  The 
regulation  has  been  revised  in  §  803.17 
to  clarify  this  point. 

69.  One  comment  stated  that  these 
provisions  do  not  address  the  penalties 
for  failure  to  comply. 

FDA  intends  to  enforce  this  regulation 
and  will  take  appropriate  action  against 
any  firm  or  facility  that  does  not 
comply.  Violations  may  result  in 
criminal  prosecutions  and/ or  civil 
remedies  such  as  seizure,  injimction, 
recall,  and  civil  penalties.  FDA's 
enforcement  mechanisms  and  penalties 
for  noncompliance  are  detailed  in  the 
preamble  to  the  November  1991 
tentative  final  rule  (56  FR  60024  at 
60029  through  60030). 

L.  Files  (§803.18) 

.    70.  Several  comments  complained 
that  these  requirements  are  overly 
broad,  burdensome,  and  beyond  the 
scope  of  the  SMDA. 

FDA  does  nol  agree.  Sections  519  and 
701  of  the  act  provide  FDA  the  authority 


to  require  user  fadlit  ies  and 
manufacturera  to  maintain  records  to 
ensure  that  devices  are  not  adulterated 
or  misbranded.  The  file  requirements 
are  necessary  to  enable  FDA  to:  (1) 
Further  investigate  potentially 
adulterated  or  misbranded  devices  to 
determine  the  cause  of  adverse  events: 
(2)  verify  information  received;  and  (3) 
ensure  compliance  with  the  regulations. 
These  filing  requirements  will  also 
enable  the  reporting  entity  to  more 
readily  identify  causes  of  problnns 
associated  with  devices  so  they  can  take 
appropriate  actions. 

71.  Several  comments  expressed 
concern  about  public  access  and  a  loss 
of  confidentiality  stating  that  these  will 
lead  to  increased  lawsuits  and, 
therefore,  decreased  reporting.  Some 
comments  suggested  that  only  events 
reportable  to  FDA  be  kept  in  FDA 
accessible  files.  Others  suggested  that 
confidential  materials  and  irrelevant 
data  be  excluded  from  the  files. 

FDA  has  addressed  issues  related  to 
confidentiality  of  reports  it  receives  in 
section  IV.C.,  conunent  24  of  this      (^ 
document.  As  stated  therein,  certain 
statutory  and  regulatory  protections 
exist  that  prevent  rele^e  of  confidential 
information.  FDA  does  not  agree  that 
only  events  that  are  ultimately 
determined  to  be  reportable  should  be 
kept  in  MDR  files.  FDA  must  be  able  to 
audit  files  containing  events  that  were 
determined  not  reportable  to  ensure 
such  determinations  were  correct. 

72.  A  few  comments  objected  to  FDA 
prescribing  the  method  of  record 
retention,  preferring  the  use  of 
individual  systems. 

The  agency  disagrees.  Effective  and 
uniform  regulatory  enforcement  is  better 
assured  by  a  standardized  method  of 
record  retention.  The  agency  beUeves 
that  the  method  of  record  retention 
prescribed  in  this  regulation  does  not 
impose  an  undue  burden  on  the  entities 
required  to  maintain  such  records. 

73.  One  comment  suggested  that 
separate  files  be  kept  for  devices  and 
patients. 

FDA  does  not  object  to  a  reporting 
entity  maintaining  separate  files  for 
devices  and  patients  provided  that  all 
required  information  is  contained  in  the 
MDR  files. 

74.  A  few  comments  stated  that  a  user 
facility  should  be  required  to  keep  files 
for  a  maximum  of  2  years,  rather  than 
the  expected  life  of  the  product,  because 
some  devices  may  have  unusually  long 
life  expectancies. 

The  agency  agrees  and  has  modified 
this  section  accordingly.  It  should  be 
noted  that  device  manufacturers, 
however,  are  still  required  to  retain  their 
records  for  2  years  or  a  period  of  time 


equivalent  to  the  expected  life  of  the 
device,  whichevw  is  ^«ater. 

M.  Who  Must  Register  and  Submit  a 
Device  List  (Section  807.20) 

75.  One  comment  suggested  that 
foreign  manufacturera  designate  a  U.S. 
agent  to  fulfill  the  registration  and 
certification  requirements.  Another 
comment  suggested  that  foreign 
manufacturera  be  permitted  to  register. 

Under  §807.40  (21  CFR  807.40), 
foreign  manufacturera  are  reqtiired  to 
designate  a  U.S.  agent  to  serve  as  an 
official  correspondent,  as  well  as  to 
register  and  list  their  medical  devices 
distributed  in  the  United  States,  submit 
premarket  notifications  and  ensure 
compliance  with  the  MDR  reporting 
requirements.  In  §  807.40(a),  FDA  has 
changed  the  time  allowed  for  foreign 
manufacturera  to  inform  the  agency  of 
their  designated  U.S.  agents,  or  a  change 
in  such  agents,  from  30  days  to  5  days. 
FDA  believes  this  is  sufficient  time  to 
comply  with  this  requirement. 

76.  Under  §807.20  (21  CFR  807.20), 
an  owner  or  operator  is  required  to 
register  its  "name,  places  of  business, 
and  all  establishments."  Under  this 
regulation,  FDA  has  required  the 
registration  of  all  locations  that  fit 
within  the  definition  of 
"establishment,"  which  is  defined 
under  §  807.3(a)  (21  CFR  807.3(a))  as  a 
location  where  devices  are 
"manufactured,  assembled,  or  otherwise 
processed."  Although  FDA  has 
authority  under  §  807.20  to  require  the 
registration  of  "places  of  business"  that 
are  not  "establishidents"  under  initial 
registration  and  listing  regulation  that 
were  issued  in  1977,  the  agency 
previously  has  declined  to  exercise  this 
authority. 

Under  this  regulation,  FDA  will  use 
registration  numbere  in  its  data  bases  to 
process  all  manufacturer  adverse  event 
reports.  Thus  FDA  must  receive  reports 
that  originate  from  locations  that  may 
not  be  "establishments"  and,  therefore, 
have  previously  not  had  registration 
niunbere.  Accordingly,  FDA  is  notifying 
manufactiirera  that  upon  the  effective 
date  of  this  final  regulation,  the  agency 
will  exercise  its  authority  under 
§  807.20,  and  require  all  locations  that 
are  MDR  reporting  sites  to  register 
because  they  are  "places  of  business" 
under  §  807.20,  regardless  of  whether 
they  fit  under  the  definition  of 
"establishment" 

V.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(a)(8]  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 


tSSM     FedaNl 
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neither  an  enTtmaiiHintel  mHwumnnt 
nor  an  enviitxim^ital  impact  statraient 
isrequired.  \ 

VL  Inlet gpTenuM^Blel  Paitnawh^ 

The  agaacy  hafl|  analysed  this 
nikmaldag  In  aoterdance  with  the 
piindplet  andcrfteia  set  focth  in  the 
Unfunded  Mamdiie  Refbim  Act  (Pub.  L 
104-4)  and  Exeajtive  Ordar  12875. 
Executive  Order  ^2875  states  that  no 
agency  or  executive  departniMit  shall 
promulflate  any  regulation  that  is  not 
required  by  statuis  and  that  creates  a 
mandate  upon  a  State,  local,  or  tribal 
government  unlew  the  Federal 
gofvemmaat  supi^ies  fimds  necessary  to 
amply  with  we  iiandate,  or  the  agency 
proiddes  the  OCDoe  of  Management  and 
Budget  (OMB)  a  deacription  of  the 
agency's  consuHspons  with  afiiscted 
State,  local,  and  t^bal  governments,  the 
nature  of  their  coficams,  ^ly  written 
communications  submitted  to  the 
agency  by  such  utits  of  govemmoit. 
and  the  agoncy's  bosition  supporting  the 
need  to  issue  the  regulation  containing 
the  mandate.  Executive  Order  12875 
does  not  apply  tojthis  final  rule  because 
the  regulatory  recjuirements  that  are 
applioble  to  government  facilities  are 
required  by  the  Divisions  of  the  SMDA, 
as  amended  by  Ub^e  1902  amendmrats. 
Moreover,  many  0f  the  comments  the 
agency  received  iti  response  to  the 
November  26, 1991.  tentative  final  rule 
were  from  Feder^,  State,  or  local 
government  focillties  or  from 
organizations  representing  these 
fiKdhties.  The  agQocy  believes  this  final 
rule  is  responsive  to  those  onnmaits. 

The  agency  has  also  examined  the 
consistency  of  thjs  final  rule  writh  the 
Unfunded  Mandate  Reform  Act.  The 
Unfunded  Mandate  Reform  Act  requires 
(in  section  202)  t^at  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  psoposing  any  rule  that 
may  result  in  an  $irnual  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  milOon  (ad^sted  annually  for 
inflation).  The  Unfunded  Mandate 
Reform  Act  does  not  apply  to  this  final 
rule  because  it  will  not  result  in  an 
annual  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  se^or  of  $100  million^    . 

Vn.  Analjrsis  of  Impacts 

FDA  has  exambied  the  impact  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatoly  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  loaximize  net  benefits 


(including  potential  econconic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts:  and  ecpiity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  principles  set  out  in  the 
Executive  Order.  In  addition,  the  final 
rule  is  not  a  significant  ragulrtory  action 
as  de&aed  by  the  Executive  Order, 

Many  comments  stated  that  the 
provisions  of  the  rule,  as  proposed,  are 
overly  bnidensome,  that  the  costs 
outwMgh  the  benefits,  and  that  the 
economic  impact  was  underestimated 
and  misleading.  Several  comments 
stated  that  the  provisions  omstitute  too 
great  a  burden  for  FDA,  as  well  as  for 
user  bdlities,  distributors,  and 
manufacturers. 

The  agency  does  not  egree.  For  the 
reasons  stated  in  the  preamble, 
including  section  IV A,,  comment  1  of 
this  docmnent.  FDA  believes  this 
regulation  carefully  balances  the 
interests  of  puWc  health  wdth  industry 
requiremmts.  The  agency  also  does  not 
agree  that  the  economic  impact 
asttssment  was  misleading.  The  cost 
p^ections  contained  in  the  proposed 
rule-were  based  upon  the  infnmation 
available  to  the  agency  at  the  time. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimise  any 
significant  impact  of  a  rule  on  small 
mtities.  The  agency  certifies  that  the 
final  rule  will  not  have  a  significant 
econonttc  impact  on  a  subs^fJantial 
nimiber  of  small  entities. 

The  full  economic  impact  assessment 
is  on  file  at  the  Dockets  Management 
Branch  (address  above).  This  rule  is 
designed  to:  (1)  Implement  provisions  of 
the  SMDA  regarding  user  facility 
reporting  to  FDA  of  deaths  and  serious 
injuries  and  illnesses  related  to  medical 
devices  and  (2)  amend  the  MDR 
regulations  that  require  manufacturers 
to  report  deaths,  serious  injuries  and 
malfunctions  related  to  m^cal  devices 
to  FDA. 

A.  Benefits 

The  legislative  history  of  the  SMDA 
documents  reports  that  device  problems 
that  occur  in  hospitals  are  rarely 
reported,  despite  full  scale 
implementation  of  the  current  medical 
device  reporting  regxilation.  A  1986 
Government  Accounting  Office  report 
showed  that  less  than  1  percent  of 
device  problems  occiuring  in  hospitals 
were  reported  directly  to  FDA.  As  a 
result,  neither  patients  nor  medical 
providers  would  have  access  to  relevant 
safety  information.  This  final  rule 
requires  user  facilities  to  rei>ort  device- 
related  deaths  and  serious  injuries 
promptly,  and  thus  it  expands  the 


infarmati<Hi  base  of  FDA  and  the 
manufacturw  ka  early  detecticm  of 
problems  associated  with  medical 
devices.  In  additiim  to^manubcturerSt 
those  required  to  report  to  FDA  include 
device  distributors,  hospitals,  musing 
homes,  ambulati»ry  surgical  focilities, 
and  outpatient  treatment  and  diagnostic 
bdlities.  Asa  resuU  of  this  rule,  FDA,  " 

Ctients,  and  medical  providers  will 
ve  access  to  relevant  safety 
information  not  previously  available. 
MDR  reports  alert  FDA  to  life- 
threateidng  and  other  serious  problems 
with  medical  devices  that  are  on  the 
market,  and  FDA  then  can  address  these 
problems  through  the  appropriate 
mechanisms.  Further,  when  the  final 
rule  is  in  place,  FDA  will  begin  to 
receive  denominator,  or  baseline  data, 
such  as  the  number  of  a  particular 
device  manu&ctured,  distributed,  and 
in  iise  in  the  {nevious  year.  This 
information  will  enable  FDA  to  b^tsr 
perform  trend  analyses  and  determine 
the  significance  of  a  report  at  groiq>  of 
reports. 

Unfortunately,  there  are  insufficient 
data  available  to  qiiantify  the  benefits  of 
the  rule.  The  primary  benefit  of  this  rule 
is  that  it  provides  an  early  warning  of 
device  problems  which  is  then 
evaluated  together  with  other 
information  and,  if  appropriate, 
followed  by  a  corrective  action  such  as 
the  issuance  of  an  FDA  Safety  Alert, 
recall,  or  other  action.  The  agency 
believes  the  actions  taken  as  a  result  of 
the  information  provided  by  MDR 
reports  will  pro^de  benefits  such  as 
injuries  prevented,  lives  saved, 
avoidance  of  hospitalization  and 
ouQ>atient  treatment  costs,  and  other 
possible  benefits.  Any  quantification  of 
benefits  would  require  an  estimation  of 
both  the  niunber  and  seriousness  of 
adverse  events  prevented  by  actions 
taken  as  the  result  of  the  evaluation  of 
MDR  reports.  Thus  the  agency  does  not 
believe  benefits  can  be  quantified  with 
any  reliable  accuracy. 

B.  Nature  of  the  Economic  Impact 

This  regulation  will  require  certain 
device  user  facilities  to  develop, 
maintain,  and  implement  procedures  for 
reporting  deaths  and  serious  injuries 
related  to  medical  devices.  Some 
current  14DR  requirements  for 
manufacturers  are  being  eliminated  or 
reduced,  but  manufacturers  will  now  be 
required  to  develop  and  maintain 
written  MDR  procediues  and  implement 
new  reporting  requirements,  including 
the  submission  of  baseline  reports  and 
annual  updates  and  annual  certification. 
In  addition,  foreign  manufacturers  will 
be  required  to  designate  an  agent  in  the 
Unitwl  States  that  will  be  responsible 


for  submitting  required  dociunents  for 
complying  with  the  MDR  reporting 
requironents  uid  far  related 
documentati(m. 

C.  Impact  Assessment  ^o&. 

Based  on  the  cost  analysis,  the 
econconic  impact  on  manufecturers. 
U.S.  agents  for  foreign  manufacturas, 
and  users  of  medical  devices  will  not 
9xc»d  the  $100  million  threshold 
established  under  Executive  Order 
12866.  Annu^ized  one-time  costs  of 
about  $9.1  million  will  be  incurred  by 
industry  for  establishing  and/or 
documenting  prooeduras  for  data 
collection  and  rep<»ting.  fax  addition, 
the  annual  cost  on  user  reporting  is 


estimated  to  be  $31.7  million,  for  a  total 
annualized  industry  cost  of  $40.8 
million. 

An  estimated  51.000  additional  death 
and  injiuy  reports  are  expected  as  a 
result  of  adverse  incidents  that  must  be 
reported  under  this  rule.  This  is  in  line 
with  the  Ck)ngressional  Budget  Office 
estimate  of  40,000  reports.  "Hiese 
incidents  generate  investigation,  data 
ffiialyses  and  summaries,  and  additional 
reporting  requirements.  Based  on  the 
above  estimates,  this  translates  to  an 
average  cost  per  adverse  report  of  $799. 

1.  User  FadUty  Costs 

Table  1  summarizes  the  total 
incremental  initial  and  reciirring  costs 


of  the  reporting  requirements  for  user 
facilities.  These  estimates  are  based  on 
cost  data  from  the  Center  for  Devices 
and  Radiological  Health's  draft  report  to 
Congress,  entiUed  "The  Evaluation  of 
Medical  Device  User  Facility  Reporting 
Requirements",  1994.  Components  of 
one-time  costs  include  developing 
procediires  and  modifying  forms  for 
reporting  and  training  personnel.  The 
most  significant  one-time  costs  are  $3.0 
milli(Hi  for  developing  procedures  and 
$2.6  million  for  "other"  startup  costs. 
The  total  annualized  one-time  cost  to 
user  facilities  is  estimated  to  be  $8.9 
miUion. 


Ta81£  1.— TOTAL  Costs  TO  USER  Faciuties  BY  TYPE  OF  Facility 

(mnons  ol  dolar^ 

Ndayww 

NumtarallMe- 

OnMnwoM 

AonurtMrt' 

,     AmMl 

Tow 

HoapilalB 

NurabiQ  homes  ..._.........................................m>...................~.....~......~... 

AMbuialory  sugicri .. .... 

Ou^MMenl  dtaonosHo  .m................................................^......................... 

OulpeManI  feeeknont  >_..........................._..........<........... «...„.... 

EmsfQenoy  nisdksel  ssfvice  .._..._».._._.............»..»»..._....»...»»..__..... 

6.738 
25.648 
1,300 
7,578 
4.041 
15.600 

7.9 
12.7 
0.7 
3J 
2.5 
9.5 

1.9 
3.1 
Ol2 
OS 
0.6 
2.3 

7.0 
5.3 

a7 
a7 

1.4 

4.1 

8.8 
•A 

OJ 
1.5 
2.0 

6.4 

T<^aI 

60.905 

36.6 

8.9 

19.3 

28.2 

owr  S  yias  ai  •  dhooMl  lato  of  7  ptkmt.  (Numb««  may  not  add  du*  to  iwndhig.) 


Annual  costs  include  investigation  of 
the  event,  reporting  the  event,  preparing 
semiannualieparts.  and  related 
computer,  and  other  costs.  The  total 
annual  cost  to  tiser  facilities  is  $19.3 
million.  Hospitals  and  nursing  homes 
incur  about  two-  thirds  of  this  cost  at 
$7  J)  million  and  $5.3  million, 
respectively^  Major  components  of 
annual  cost  include  $5.4  million  to 
invastigBte  and  to  prepare  the  initial 
reports.  Semiauraal  reports  are  reqidred 
only  If  a  facility  has  a  reportable  event, 
and  are  estimatod  to  cost  $59,tXW.  The 
most  significant  costs  are  for  computer 
and  other  costs  at  $14.8  millicm.  "The 
total  fir8t-3rear  costs  to  user  facilities  is 
$28.2  million. 


2.  Manufacturer  and  U.S.  Agent  for 
Foreign  Manufacturer  Costs 

Manufactursrs  are  currently  required 
imdor  the  current  good  manufacturing 
practices  regulatiim  to  investigate 
complaints  and  analyze  device  failures. 
Manufacturers  wiU  now  be  required  to 
document  and  maintain  their  MDR 
related  procedures.  The  vast  majority  of 
manufacturers  already  have  such 
written  procedures  in  place. 
Incmneoital  one-time  costs  for 
documenting  these  procedures  will  be 
$105  thousand.  Foreign  manufacturers 
will  incur  additional  one-time  costs  of 
$662  thousand  to  select  an  agent  and 
notify  FDA.  Annualized  at  7  percent 


over  5  years,  this  translates  to  $187 
thousand  per  year. 

Manufactiirers  must  also  comply  with 
the  new  reporting  requirements.  Table  2 
presents  the  expected  annual  cost  of 
reporting  by  type  of  fKdlity  and  tjrpe  of 
report  "Hie  major  components  of  annual 
cost  include  the  followup  and  reporting 
of  additional  adverse  mcMdical  device 
events  and  the  submission  of  baseline 
reports.  MDR  followup  on  user  and 
distributor  reports  and  completion  of 
information  on  Form  3500A  is  expected 
to  cost  manufacturers  $11.1  million 
annually  for  the  estimated  51,000 
reports  from  user  facilities  and 
distributors.  The  cost  of  8,000  new 
baseline  reports  and  12,000  updates  will 
be  $598  thousand. 


^ -jlrio  Ofxc'inci  «»i  •       j^^g^^  2.— ANNUAL  COST  OF  REPORTING 


TypeoffBdlty 

Type  of  report 

Cost 
(doters) 

Number  of 
reports 

Total  cost 
($000) 

AO  manutaduren ...-.    . — 

Fofeign  only  „,.............................._....._».«.....-... 

Followup  MDR's  from  user/distritMitor  faciiities  .... 

Baseline  report  . — ~ 

Baseline  update ~ — 

Five-day  report .-_... 

AnfiLiAi  oflnnlcfllion  ■«.>»>«■•*•■■■*■•■■•••••■»•••••«•••••«■•■»• 

Fees  for  MDR  reportino 

Fees  for  510(k)  Ming 

Regtster  and  list  — 

217.60 
54.40 
13.60 

233.60 
26.00 

110.08 

51,000 

8,000 

12,000 

100 

12.145 

510 

11.098 

436 

163 

23 

316 
134 

56 

^^    (AH  menu(ac(uraf».Totai ) ;... 

12,225 

U.S.  agems  for  foieign  manufacturers 

16.64 

4,812 

80 
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Table  2.— Annual  Cost  of  Reportmg— Continued 
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(U-S.  igsnM  fsr 
ToM). 


ToM 


— |.- 


Typsof  Nport 


Notify  and  docuniMt  MDfr^ . 


Cott 
((Mtars) 


7J0 


Nunterof 


5.75a 


ToWoost 
(SOOO) 


46 


125 


12.360 


In  additkm.  dt^Mstic  manuhcturan 
and  U^  agmts  ior  famgn 
manufacturaw  will  be  raquiied  to  oartify 
annuaUy  the  ntinaier  of  reportable 
evmUs  that  bave  docurred.  This  is  a 
formality  in  tenna  of  data  collection  and 
reporting  and  is  e^cpected  to  cost  $316 
thousand  Foceigit  manufacturers  will 
incur  a  fise  of  $190  thcmsand  ftv 
reporting  service^oonducted  by  thdir 
U^  agants.  Ahntial  costs  toU.S.  agents 
aie  $125  thousand  for  ragislering  and 
Hating  their  foaeiyi  manufacturew 
eatahHshnwnts  aqd  products  and  far 
complying  with  reporting  requiiements. 
Pie^tiowsly,  faieigi  manafacturars  %ra>e 
required  to  submit  i»emarlcat 
notifications  or  have  their  initial 
distributor  in  the  United  States  do  so. 
Now,  U.S,  agmts  vrill  be  required  to 
submit  premarfcet  notffications  kx 
toteign  raaaufoctfrers.  This  leprceonts  a 
tiansfcr  of  existinb  requirements  and 
thanfora.  no  inaaeso  in  cost 

3.  Total  Geot  to  biduetry 


Table  3.— Total  Annualized  Cost 
TO  Industry— Continued 

0n  nillons  of  doHai^ 


Industry 

One- 
time^ 

AiYuai 

Tow 

U^aoems 
for  foraion 
manufacfe*- 
ers 

.  '■ 

0.13 

0.13 

TOW. 

9.12 

31.66 

40.77 

Table3jaeeenl^asnmniaiyoftfie 
total  anuaal  ooslil  to  industry.  Coats  era 
$28Je  adOian  for  Iner  fiKilfiies.  $12.4 
miffioa  for  manuiKtann.  and  $125 
diouaaMi  for  U.&  agaws  far  fanigp 
flMawBctauem,  fo^atotalaBBBalooat  to 
iaduatty  of  $40  6  wrilMwi 

Tabi£  3.~T0Tk  Annualized  Cost 
toIndustry 

foMN^ofdottoi^ 


0»e- 


6J3 


ai9 


Annual 


1931 
12.22 


ToW 


28.24 

12.41 


<  Annualaad  over  5  yeers  at  a  dtaoount  rala 
of  7  jeieertL  (Numbers  may  not  add  due  to 
reundeiQ.) 

4.  Small  Business  fanpacts 

Then  is  little  likelihood  that  there 
will  be  a  ^nificant  impact  on  small 
fodlities.  The  one-time  start-up  costs 
raiwa  from  $437  to  $1,629  for  user 
focuities,  depwiding  on  facility  type. 
Annualiaed  at  7  percent  far  5  years. 
tfaeaecoets  range  from  $107  to  $397  far 
user  facilities.  In  addition,  estimates  of 
Ae  annaal  number  of  additional 
medical  device  events  attributable  to 
this  regulation  me  about  514M)0. 
Decauae  there  are  nearly  61.00Q  user 
facilities,  this  averages  out  to  about  .8 
snioas  events  per  fadttty  attiibut^le  to 
the  user  reporting  rule  at  an  annual  cost 
of  $400  per  event 

Similaiiy,  small  businesses  in  the 
medical  device  mannfacturing  industry 
will  aet  be  significantly  affected, 
althougb  ttio  uidnatiT  has  a  sdMtantial 
nuniber  of  small  facilities,  with  about  65 
peroeot  of  tiie  eetaUishments  having 
fewer  than  50  employees.  No  mtae  than 
22  paroant  <rf  ^  mtidpaled  $12 
mifiian  annual  impact  of  these 
regulations  on  manufacturws  would  be 
attributabte  to  small  establishments,  or 
alMnit  $2.7  million  per  year.  Becausa  __ 
thera  are  about  7,300  small  medical '""  " 
device  establishments  (including  foreign 
manufacturers),  the  average  impact  on 


one  small  establishment  should  be  ksa 
than  $338  annually.  Assuming  thpt  all 
of  the  aroroximataly  4.800  U.S.  ^nta 
are  small,  on  average,  die  4125  thousand 
impact  on  any  one  ertabMahment  would 
be  $26  annually. 

Vm.  Paperwork  Kedaction  Act  viiMS 

lliis  final  rule  contains  information 
collectiaas  which  are  subject  to  review 
'  by  0MB  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-^13)., 
Hie  title,  deacription,  and  reqiondmt 
description  of  the  information 
oollectimis  ere  sho%vn  below  and  an 
estimate  <tf  the  annual  recordkeeping 
and  periodic  reporting  buatlen.  Included 
in  tlM  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  infanntfion. 

Trfie:  Reporting  and  recordkeeping 
requiiemeota  far  uaer  facilities  and 
manufacturers  of  aaedical  devices  under 
the  SA  Medical  Devices  Aet  of  1900 
(SMDA)  mid  the  Medical  Device 
Amendments  of  1992  (1992 
AmendmentsXGeiieral  requirements). 

iteacrqjljan;  This  regulation 
impfements  provisions  of  the  SMDA 
tana  the  1902  smendmwifa  regarding 
uaer  fadlity  reportuig  <tf  deama  and 
aerious  inluriea  related  to  medical 
devices.  "Hiis  regulatka  also  amends 
repilstions  regarding  device  ^ 

manufacturer  reporting  of  deaths, 
serious  infuries,  and  cottain 
malfunctions  related  to  medical  SavicM. 
Hm  puqiose  (rf  tiiese  diangas  is  to 
improve  the  protection  of  me  public 
heehh  while  also  reducing  the 
regulatory  burden  on  reputing  entities. 

Deacription  of  Bespondenta: 
'Businesses  or  other  for  profit 
organizatimis,  ncmprofit  ofgani^tions. 
Federal,  State,  and  local  govemm^its. 


Table  4.-^stimateo  Annual  Blmden  f=OR  REPOfmNQ 
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Total  hours 
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-^f  Uwv: 


Fe^teral  l^egiater  /  Vol.  60,  No.  237  /  Monday,  December  11,  1995  /  Rules  and  Regulations 
^•,,:.     Table  4.— Estimated  Annual  Burden  FOR  Reporting— Continued 
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CFRsecten 


803.30(a) 
803.30(b) 
803.33  .... 
803.50  .... 
803.53  .... 
803.56  .... 

803.56  .... 

803.57  .... 

803.58  .... 


Total 


Nuntwrof 

Numt)ero( 

responses 

Total  annual 

Hours  per 

respondents 

perre- 

responses 

response 

700 

1.0 

700 

3.0 

2.100 

20.000 

1.5 

30.000 

3.0 

90.000 

2.000 

1.0 

2,000 

1.0 

2,000 

1,250 

40.0 

50,000 

0.5 

25,000 

100 

1.0 

100 

0.5 

50 

1.000 

20.0 

20.000 

M.I 

22.000 

500 

20.0 

10.000 

1.0 

10,000 

12,000 

1.0 

12,000 

1.0 

12,000 

5.000 

1.0 

5.000 

1.0 

5.000 

168.450 

^  Although  an  Initial  sutxnission  will  take  an  estimated  2  hours  to  complete,  the  annual  update  will  take  only  .5  hours.  The  average  hours  per 
resportse  s  therefore  1.1.  as  reflected  here. 

Table  5.— EsTii^iATED  Annual  Burden  for  Recordkeeping 


CFR  section 


803.18(c) 
803.18(e) 


Total 


Numtwrof 
record- 
keepers 


36,639 
625 


Hours  per 
record- 


0.25 
16.00 


Total  hours 


9,160 
10.000 


19,160 


Aldiough  the  November  26, 1991, 
tentative  final  rule  provided  a  60-day 
comment  period  (extended  to  90  days  in 
the  January  24, 1992,  Federal  Register, 
57  FR  2861),  and  this  final  rule  is  based 
on  the  comments  received,  FDA  Form 
3419  (semiannual  report),  FDA  Form 
3417  (bAeline  report),  and  FDA  Form 
3381  (annual  certification)  have  not 
been  previously  available  to  OMB  or  the 
public  for  review.  Therefore,  as  required 
by  section  3507(d)  of  the  Paperwoik 
Reduction  Act  of  1995,  FDA  has 
submitted  a  copy  of  this  final  rule  to 
OMB  for  its  review  of  these  information 
collection  requirements. 

In  addition,  the  agency  solicits  public 
comment  on  the  information  coUecUon 
reqiiirements  in  order  to:  (1)  Evaluate 
whether  the  proposed  collection  of. 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirements  by  January  10, 
1996,  and  should  direct  them  to  FDA's 
Dockets  Management  Branch  (address 
above)  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  New 
Executive  Office  Bldg.,  rm.  10235,  725 
17th  St.  NW..  Washington,  DC  20503, 
Attention:  Desk  Officer  for  FDA. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currentiy  valid  GMB  control 
number.  This  final  rule  contains 
information  collection  requirements 
which  have  been  approved  under  OMB 
no.  0910-0059  and  which  expires  on 
March  31 ,  1996.  FDA  will  pid)lish  a 
notice  in  the  Federal  Register  prior  to 
the  effective  date  of  this  final  rule  of 
OMB's  decision  to  approve,  modify  or 
disapprove  the  information  collection 
requirements. 

List  of  Subjects 

21  CFR  Part  803 

Imports,  Medical  devices.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  807 

Confidential  business  information, 
Medical  devices.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  chapter  I  of  title  21 
of  the  Code  of  Federal  Regulations  is 
amended  as  foUoMrs: 

1.  Part  803  is  revised  to  read  as 
follows: 

PART  803— MEDICAL  DEVICE 
REPORTING 


Subparti 

803.1    Scope. 
803.3    Definitions. 

803.9  Public  availability  of  reports. 

803 . 1 0  General  description  of  reports 
required  from  user  facilities  and 
manufacturers. 

803.11  Obtaining  the  ibnBS. 
Where  to  submit  reports. 
English  reporting  requirement 
Electronic  reporting. 
Requests  for  additional  information. 
Disclaimers. 

Written  MDR  procedures. 
FUes. 
Exemptions,  variances,  and 


803.12 
803.13 
803.14 
803.15 
803.16 
803.17 
803.18 
803.19 


alternative  reporting  requirements. 

Sutipart  B—OeneraNy  Applicable 
Raqulrsmenta  for  Individual  Adverse  Event 
Reporta 

803.20  How  to  report 

803.21  Reporting  codes. 

803.22  When  not  to  file. 
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Subpart  C-Uatr  FacNky  Ftoperling 


803.30    Individual  adMsrse  event  reports; 
UMT  facilities. 

803.32  Individual  aditorse  event  report  data 
elements. 

803.33  Semiannual  retwrts. 

Subpart  D   [WeMfvdl 

Subpart  E—ManufBctufar  naportinQ 


803.50    Individual  adMerae  event  reports; 
manufacturers. 

803.52  Individual  adverse  event  report  data 
elements. 

803.53  Five-day  reports. 

803.55  Baseline  reports. 

803.56  Supplemental  reports. 
803^57    Annual  certification. 
803.58    Foreign  maniiftcturers. 

Authority:  Sees.  502,  510,  519,  520,  701. 
704  of  the  Federal  Food  Drug,  and  Cosmetic 
Act  (21  U.S.C  352,  360i  360i.  360j.  371.  374). 

Subpart  A    QenafaltProvisktfw 

§803.1    Soopa. 

(a)  This  part  establishes  requirements 
for  medical  device  reporting.  Under  this 
part,  device  user  faciuties  and 
manufacturers  must  teport  deaths  and 
serious  injuries  to  which  a  device  has  or 
may  have  caused  or  contributed,  and 
must  establish  and  maintain  adverse 
event  files.  Manufect^rs  are  also 
required  to  report  cettain  device 
malfunctia^  and  submit  an  annual 
rep(»t  to  FDA  certifying  that  the  conect 
number  of  medical  device  reports  were 
filed  dtiring  the  previous  12>manth 
period  or,  alternatively,  that  no  reports 
were  required  during  that  same  time 
period.  These  reports  will  assist  FDA  in 
protecting  the  public  health  by  helping 
to  ensxire  that  devices  are  not 
adulterated  or  misbranded  and  are  safe 
and  effective  for  their  intended  use. 

(b)  This  part  suppliants  and  does 
not  supersede  other  provisions  of  this 
subchapter,  including  the  provisions  of 
part  820  of  this  chapter. 

(c)  References  in  this  part  to 
regulatory  sections  o^the  Code  of 
Federal  Regulations  ^  to  Chapter  I  of 
title  21,  unleas  othenivise  noted. 

1803.3    DaflnWena.    \ 

(a)  Act  means  the  I^ederal  Pood.  Drug, 
and  Cosmetic  Act. 

(b)  Ambulatory  su/gical  facility  (ASF) 
means  a  distinct  enti^  that  operates  for 
the  primary  purpose  of  fiimiuiing  same 
day  outpatient  surgical  services  to 
patients.  An  ASF  may  be  either  an 
independent  entity  (i.e.,  not  apart  of  a 
provider  of  services  ()r  any  other 
facility]  or  operated  l^y  another  medical 
entity  (e.g..  under  the  conunon 
ownership,  licensure  or  control  of  an 
entity).  An  ASF  is  subject  to  this 
regulation  regardlessiof  whether  it  is 


licensed  by  a  Federal,  State,  municipal, 
or  local  government  or  regardless  of 
whether  it  is  accredited  by  a  recognized 
accreditation  organization.  If  an  adverse 
event  meets  the  criteria  for  reporting, 
the  ASF  must  report  that  event 
regardless  of  the  nature  or  location  of 
the  medical  service  provided  by  the 
ASF. 

(c)  Become  aware  means  that  an 
employee  of  the  entity  required  to  report 
has  acquired  information  reasonably 
suggesting  a  reportable  adverse  event 
has  occurred.  Device  user  facilities  are 
considered  to  have  "become  aware" 
when  medical  personnel,  as  defined  in 
paragraph  (r)  of  this  section,  who  are 
employed  by  or  otherwise  formally 
affiliated  vdth  the  facility,  acquire  such 
information  about  a  reportable  event. 
Manufacturers  are  considered  to  have 
"become  aware"  of  an  event  when: 

(1)  Any  employee  becomes  aware  of  a 
reportable  event  that  is  required  to  be 
reported  within  30  days,  or  that  is 
required  to  be  reported  within  5  days 
pursuant  to  a  written  request  fit)m  FDA 
under  803.53(b);  and 

(2)  Any  employee,  who  is  a  person 
with  management  or  supervisory 
responsibilities  over  [wrsons  with 
regulatory,  scientific,  or  technical 
responsibilities,  or  a  person  whose 
duties  relate  to  the  collection  and 
reporting  of  adverse  events,  becomes 
aware  that  a  reportable  MDR  event  or 
events,  from  any  information,  including 
any  trend  analysis,  necessitate  remedial 
action  to  prevent  an  unreasonable  risk 
of  substantial  harm  to  the  public  health. 

(d)  Caused  or  contributed  means  that 
a  death  or  serious  injiiry  was  or  may 
have  been  attributed  to  a  medical 
device,  or  that  a  medical  device  was  or 
may  have  been  a  fector  in  a  death  or 
serious  injury,  including  events 
occurrins  as  a  result  of: 

(1)  Failure: 

(2)  Malfunction; 

(3)  Improper  or  inadequate  design; 

(4)  Mmufacture; 

(5)  Labeling;  or 

(6)  User  error. 

(e)  (1)  Device  family  means  a  group  of 
one  or  more  devices  manufactured  by  or 
for  the  same  manufacturer  and  having 
the  same: 

(i)  Basic  design  and  performance 
characteristics  related  to  device  safety 
and  effectiveness, 

(ii)  Intended  use  and  function,  and 

(iii)  Device  classification  and  product 
code. 

(2)  Devices  that  differ' only  in  minor 
ways  not  related  to  safety  or 
effectiveness  can  be  considered  to  be  in 
the  same  device  family.  Factors  such  as 
brand  name  and  common  name  of  the 
device  and  whether  the  devices  were 


introduced  into  commercial  distribution 
under  the  same  510(k)  or  premarket 
approval  application  (FMA),  may  be 
considered  in  grouping  products  into 
device  families. 

(f)  Device  user  facility  means  a 
hospital,  ambulatory  surgical  fecility, 
musing  home,  outpatient  diagnostic 
facility,  or  outpatient  treatment  facility 
as  defined  in  paragraphs  (I),  (b),  (s),  (tK 
and  (u),  respectively,  of  this  section.     ''' 
which  is  not  a  "physician's  office,"  as 
defined  in  paragraph  (w)  of  this  section. 
School  nurse  offices  and  employee 
health  imits  are  not  device  user 
facilities. 

(g)  (Reserved) 
(h)  (Reserved] 

(i)  Expected  life  of  a  device  (required 
on  the  manufacturer's  baseline  report) 
means  the  time  that  a  device  is  expected 
to  remain  functional  after  it  is  placed 
into  use.  Certain  implanted  devices 
have  specified  "end  of  life"  (EOL)  dates. 
Other  devices  are  not  labeled  as  to  their 
respective  EOL,  but  are  expected  to 
remain  operational  throu^ 
maintenance,  repair,  upgrades,  etc.,  for 
an  estimated  period  of  time. 

(j)  FDA  means  the  Food  and  Drug 
Administration. 

(k)  Five-day  report  means  a  medical 
device  report  that  must  be  submitted  by 
a  manufacturer  to  FDA  pursuant  to 
§  803.53.  on  FDA  Form  3500A  or 
electronic  equivalent  as  approved  imder' 
§  803.14,  within  5  w(»rk  days. 

(1)  Hospital  means  a  distinct  entity 
that  operates  for  the  primary  pufpose  of 
providing  diagnostic,  therapeutic 
(medical,  occupational,  speech, 
physical,  etc),  surgical  and  other 
patient  services  for  specific  and  general 
medical  conditions.  Hospitals  include 
general,  chronic  disease,  rehabilitative, 
psychiatric,  and  other  special-purpose 
facilities.  A  hospital  may  be  either 
independent  (e.g.,  not  a  part  of  a 
provider  of  services  or  any  other 
facility)  or  may  be  operated  by  another 
medical  entity  (e.g.,  under  the  common 
ownership,  licensiue  or  control  of 
another  entity).  A  hospital  is  covered  by 
this  regulation  regardless  of  whether  it 
is  licensed  by  a  Federal,  State, 
municipal  or  local  government  or 
whether  it  is  accredited  by  a  recognized 
accreditation  organization.  If  an  adverse 
event  meets  the  criteria  for  reporting, 
the  hospital  must  report  that  event 
regardless  of  the  nature  or  location  of 
the  medical  service  provided  by  the 
hospital. 

(m)  Malfunction  means  the  failure  of 
a  device  to  meet  its  performance 
specifications  or  otherwise  perform  as 
intended.  Perfonnance  specifications 
include  all  claims  made  in  the  labeling 
for  the  device.  The  intended 
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perfonnance  of  a  device  refers  to  the 
intended  use  for  which  the  device  is 
labeled  or  maricated.  as  defined  in 
§  801.4  of  this  chaptw. 

(n)  Manufacturer  means  any  person 
who  manufectiues,  prepares, 
propagatoa.  compounds,  assembles,  or 
prooeaaes  a  device  by  chemical, 
physical,  U<rfoglcal,  or  other  prooedure. 
The  term  includes  any  person  who: 

(1)  Repackages  or  otherwise  dianges 
the  amtaiaer,  wrrapper  or  labeling  of  a 
device  in  foithennce  of  the  distribution 
of  the  device  from  the  origiiial  place  of 
manufecture: 

(2)  lahirtes  ^Mcifications  for  devices 
that  are  mana  toured  by  a  second  party 
for  subsequent  distribution  by  the 
person  initiating  the  specifications; 

(3)  Manufactures  components  or 
accessories  which  are  devices  that  are 
ready  to  be  used  and  are  intended  to  be 
commercially  distributed  and  intended 
to  be  used  as  is,  or  are  processed  by  a 
licensed  practitioner  or  other  qualified 
pers(Hi  to  meet  the  needs  of  a  partiadar 
patient;  or 

(4)  Js  the  U.S.  agent  of  a  foreign 
manu&cturer.  ^ 

(0)  Manufacturer  report  number 
means  the  niunber  that  uniquely 
identifies  each  individual  adverse  event 
report  submitted  by  a  manufacturer. 
Inis  number  consists  of  three  parts  as 
follows: 

(1)  The  FDA  registration  number  for 
the  manufacturing  site  of  the  reported 
device.  (If  the  manufacturing  site  does 
not  have  a  registration  number,  FDA 
will  assign  a  temporary  number  until 
the  site  is  officially  registered.  The 
manufactiuer  will  be  informed  of  the 
temporary  nimiber.); 

(2)  The  four-digit  calendar  year  in 
which  the  report  is  submitted;  and  . 

(3)  The  five-digit  sequence  number  of 
the  reports  submitted  during  the  year, 
starting  with  00001.  (For  example,  the 
complete  number  will  appear  1234567- 

.  1995-00001.) 

(p)  MDR  means  medical  device  report, 
(q)  MDR  reportable  event  (or 
reportable  event)  means: 

(1)  An  event  about  which  user 
facilities  become  aware  of  information 
that  reasonably  suggests  that  a  device 
has  or  may  have  caused  or  contributed 
to  a  death  or  serious  injury;  or 

(2)  An  event  about  which 
manufactumshave  received  or  become 
aware  of  information  that  reasonably 
suggests  that  one  of  their  marketed 
devices: 

(i)  May  have  caused  or  contributed  to 
a  death  or  serious  injury;  or 

(ii)  Has  malfunctioned  and  that  the 
device  or  a  similar  device  marketed  by 
the  manufecturer  would  be  likely  to 


cause  or  contribute  to  a  death  or  serious 
injiuy  if  the  malfunction  were  to  recur, 
(r)  Medical  personnel,  as  used  in  this 
part,  means  an  individual  who: 

(1)  Is  licensed,  registered,  or  certified 
by  a  State,  territory,  m  other  governing 
body,  to  administer  health  care; 

(2)  Has  received  a  diploma  or  a  degree 
in  a  professional  or  scimitific  discipUne; 

(3)  Is  an  employee  responsible  for 
receiving  medical  complaints  or  adverse 
event  reports;  or 

(4)  Is  a  supervisor  of  such  persons. 
(s)(l)  Nursing  home  means  an 

independent  entity  (i.e.,  not  a  part  of  a 
provider  of  services  or  any  other 
facility)  or  one  operated  l^  another 
medi(^  Mitity  (e.g.,  under  the  common 
ownership,  licensure,  or  control  of  an 
entity)  that  operates  for  the  primary 
purpose  of  providing: 

(i)  Skilled  nursing  care  and  related 
services  for  persons  who  require 
medical  or  ntirsing  care; 

(ii)  Hospice  care  to  the  terminally  ill; 
or 

(iii)  Services  for  the  rehabilitation  of 
the  injured,  disabled,  or  sick. 

(2)  A  nursing  home  is  subject  to  this 
regulation  regardless  of  whether  it  is 
licensed  by  a  Federal,  State,  municipal, 
or  local  governm«it  or  whether  it  is 
accredited  by  a  recognized  accreditation 
organization.  If  an  adverse  event  meets 
the  criteria  for  reporting,  the  nursing 
home  must  report  that  event  regardless 
of  the  nature,  or  location  of  the  medical 
service  provided  by  the  nursing  home. 

(t)(l)  Outpatient  diagnostic  facility 
means  a  distinct  entity  that: 

(i)  Operates  for  the  primary  purpose 
of  conducting  medical  diagnostic  tests 
on  patients; 

(ii)  Does  not  assume  ongoing 
responsibility  for  patient  care;  and 

(iii)  Provides  its  services  for  use  by 
other  medical  personnel.  (Examples 
include  diagnostic  radiography, 
mammography,  ultrasonography, 
electrocardiography,  magnetic 
resonance  imaging,  computerized  axial 
tomography  and  in-vitro  testing). 

(2)  An  outpatient  diagnostic  facility 
may  be  either  independent  (i.e.,  not  a 
part  of  a  provider  of  services  or  any 
other  facility)  or  operated  by  another 
medical  entity  (e.g.,  under  the  common 
ownership,  licensure,  or  control  of  an 
entity).  An  outpatient  diagnostic  fedlity 
is  covered  by  this  regulation  regardless 
of  whether  it  is  licensed  by  a  Federal, 
State,  municipal,  or  local  government  or 
whether  it  is  accredited  by  a  recognized 
accreditation  organization.  If  an  adverse 
event  meets  the  criteria  for  reporting, 
the  outpatient  diagnostic  facility  must 
report  that  event  regardless  of  the  nature 
or  location  of  the  medical  service 


provided  by  the  outpatient  diagnostic 
fecility. 

(u)  (1)  Outpatient  treatment  facility 
means  a  distinct  entity  that  operates  for 
the  primary  purpose  of  providing 
nonsurgical  therapeutic  (medical, 
occupational,  or  physical)  care  on  an 
outpatient  basis'or  home  health  care 
siting.  Outpatient  treatment  facilities 
include  amliulance  providers,  rescue 
SOTvices,  and  home  nealth  care  groups. 
Examples  of  services  provided  by 
outpatient  treatment  radlities  include: 
Cardiac  defibrillation,  chemotherapy, 
radiotherapy,  pain  control,  dialysis, 
speech  or  physical  therapy,  and  <^ 

treatment  for  substance  abuse. 

(2)  An  outpatient  treatment  facility 
may  be  either  independent  (i.e.,  not  a 
part  of  a  provider  of  services  or  any 
other  facility)  or  operated  by  another 
medical  entity  (e.g..  tmder  the  common 
ownership,  hcensure.  or  control  of  an 
entity).  An  outpatient  treatment  facility 
is  covered  by  this  regulation  regardless 
of  whether  it  is  licensed  by  a  Federal, 
State,  municipal,  or  local  government  or 
whether  it  is  accredited  by  a  recognized 
accreditation  organization.  If  an  adverse 
event  meets  the  criteria  for  reporting, 
the  outpatient  treatment  facility  must 
report  mat  event  regardless  of  the  nature 
or  location  of  the  medical  service 
provided  by  the  outpatient  treatment 
fecility. 

(v)  Patient  of  the  facility  means  any 
individual  who  is  being  diagnosed  or 
treated  and/or  receiving  medical  care  at 
or  under  the  control  or  authority  of  the 
fecility.  For  the  purposes  of  this  part, 
the  definition  encompasses  employees 
of  the  fecility  or  individuals  affiliated 
with  the  fecility,  who  in  the  course  of 
their  duties  suffer  a  device-related  death 
or  serious  injury  that  has  or  may  have 
been  caused  or  contributed  to  by  a 
device  used  at  the  facility. 

(w)  Physician's  office  means  a  facility 
that  operates  as  the  office  of  a  physician 
or  other  health  care  professional  (e.g., 
dentist,  chiropractor,  optometrist,  nurse 
practitioner,  school  nurse  offices,  school 
clinics,  employee  health  clinics,  or  free- 
standing care  units)  for  the  primary 
purpose  of  examination,  evaluation,  and 
treatment  or  referral  of  patients.  A 
physician's  office  may  be  independent, 
a  group  practice,  or  part  of  a  Health 
Maintenance  Organization. 

(x)  [Reserved] 

(y)  Remedial  action  means,  for  the 
purp>oses  of  this  subpart,  any  action 
other  than  routine  maintenance  or 
servicing,  of  a  device  where  such  action 
is  necessary  to  prevent  recurrence  of  a 
reportable  event. 

(z)  (Reserved) 

(aa)(l)  Serious  injury  means  an  injury 
or  illness  that: 
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(i)  Is  life-threatening; 

(ii)  Results  in  permanent  impairment 
of  a  body  function  ci-  permanent  damage 
to  body  structiu«;  or  .'''.' 

(iii)  Necessitates  qiedical  or  surgical 
intervention  to  preclude  permanent 
impairment  of  a  body  function  or 
permanent  damage  io  a  body  structure. 

(2)  Permanent  means,  for  purposes  of 
this  subpart,  irrevertible  impairment  or 
damage  to  a  body  structure  or  function, 
excluding  trivial  imbairment  or  damage. 

(\ib)  Shelf  life,  as  taquired  on  the 
manuiiacturer's  bas^ine  report,  means 
the  maximum  time  #  device  will  remain 
fimctional  from  the  date  of  manufacture 
until  it  is  used  in  patient  care.  Some 
devices  have  an  expiration  date  on  their 
labeling  indicating  the  maximum  time 
they  can  be  stored  before  losing  their 
ability  to  perform  thbir  intended 
function. 

(cc)  (Reserved) 

(dd)(l)  User  facility  report  number 
means  the  number  t|tat  imiquely 
identifies  each  report  submitted  by  a 
user  facility  to  manUfactxirers  and  FDA. 
This  number  consist  of  three  parts  as 
follows: 

(i)  The  user  facility's  10-digit  Health 
Care  Financing  Adnjinistration  (HCFA) 
number  [if  the  HCF^  number  has  fewer 
than  10  digits,  fill  tlje  remaining  spaces 
Math  zeros): 

(ii)  The  four-digit  [calendar  year  in 
which  the  report  is  Submitted;  and 

(iii)  The  four-digit  sequence  number 
of  the  reports  submitted  for  the  year, 
starting  with  0001.  (^or  example,  a 
complete  number  will  appear  as 
follows:  1234560000-1995-0001.) 

(2)  If  a  facility  has  more  than  one 
HCFA  niunber,  it  m^st  select  one  that 
will  be  used  for  all  of  its  MDR  reports. 
If  a  facility  has  no  HCFA  number,  it 
should  use  all  zeros  iiji  the  appropriate 
space  in  its  initial  report  (&g.. 
0000000000-1995-qOOl)  and  FDA  will 
assign  a  number  for  Future  use.  The 
number  assigned  will  be  used  in  FDA's 
record  of  that  reportand  in  any 
correspondence  witk  the  user  facility. 
All  zeros  should  be  used  subsequent  to 
the  first  report  if  thei  user  does  not 
receive  FDA's  assigned  number  before 
the  next  report  is  submitted.  If  a  facility 
has  multiple  sites,  t^e  primary  site  can 
report  centrally  andiuse  one  reporting 
number  for  all  sites  if  the  primary  site 
provides  the  name,  tddress  and  HCFA 
number  for  each  respective  site. 

(ee)  Work  day  me«ns  Monday  through 
Friday,  excluding  Federal  holidays. 

fMO^    PuMteawaMabNttyofrvports. 

(a)  Any  report,  including  any  FDA 
record  of  a  telephone  report,  submitted 
under  this  part  is  available  for  public 


disclosure  in  accordance  with  part  20  of 
this  chapter. 

(b)  Before  public  disclosure  of  a 
report.  FDA  will  delete  itam  the  report: 

(1)  Any  information  that  constitutes 
trade  secret  or  confidential  commercial 
or  financial  information  under  §  20.61  of 
this  chapter, 

(2)  Any  personal,  medical,  and  similar 
information  (including  the  serial 
niunber  of  implanted  devices),  which 
would  constitute  an  invasion  of 
personal  privacy  under  §  20.63  of  this 
chapter.  FDA  will  disclose  to  a  patient 
who  requests  a  report,  all  the 
information  in  the  report  concerning 
that  patient,  as  provided  in  §  20.61  of 
this  chapter:  and 

(3)  Any  names  and  other  identifying 
information  of  a  third  pwrty  voluntarily 
submitting  an  adverse  event  report. 

(c)  FDA  may  not  disclose  the  identity 
of  a  device  user  facility  which  makes  a 
report  under  this  part  except  in 
connection  with: 

(1)  An  action  brought  to  enforce 
section  301(q)  of  the  act,  Including  the 
failure  or  refusal  to  furnish  material  or 
information  required  by  section  519  of 
the  act; 

(2)  A  communication  to  a 
manufacturer  of  a  device  which  is  the 
subject  of  a  report  required  by  a  user 
facility  under  §  803.30; 

(3)  A  disclosure  relating  to  a 
manufacturer  or  distributor  adverse 
event  report  that  is  required  under 
section  519(a)  of  the  act;  or 

(4)  A  disclosure  to  employees  of  the 
Department  of  Health  and  Human 
Services,  to  the  Department  of  Justice,  or 
to  the  duly  authorized  committees  and 
subcommittees  of  the  Congress. 

§  803.1 0    Qaneral  description  of  reports 
required  from  user  facilities  and 
manufacturers. 

(a)  Device  user  facilities.  User 
facilities  must  submit  the  following 
reports,  which  are  described  more  fixlly 
in  subpart  C  of  this  part. 

(1)  User  facilities  must  submit  MDR 
reports  of  individual  adverse  events 
within  10  days  after  the  user  facility 
becomes  aware  of  an  MDR  reportable 
event  as  described  in  §§  803.30  and 
803.32. 

(i)  User  facilities  must  submit  reports 
of  device-related  deaths  to  FDA  and  to 
the  manufactiirer,  if  known. 

(ii)  User  facilities  must  submit  reports 
of  device-related  serious  injuries  to 
manufacturers,  or  to  FDA.  if  the 
manufacturer  is  unknown. 

(2)  User  facilities  must  submit 
semiannual  reports  as  described  in 
§803.33. 

(b)  (Reserved) 

(c)  Device  manufacturers. 
Manufacturers  must  submit  the 


I 


following  reports  as  describec^more 
fully  in  subpart  E  of  this  part:  ) 

(1)  MDR  reports  of  individusil  adverse 
events  within  30  days  after  the' 
manufacturer  becomes  aware  of  a 
reportable  death,  serious  injury,  or 
malfunction  as  described  in  §§  803.50 
and  803.52. 

(2)  MDR  reports  of  individual  adverse 
events  within  5  days  of: 

(i)  Becoming  aware  that  a  reportable 
MDR  event  requires  remedial  acticm  to 
prevent  an  imreasonable  risk  of 
substantial  harm  to  the  public  health  or. 

(ii)  Becoming  aware  of  an  MDiR 
reportable  event  for  which  FDA  has 
made  a  written  request,  as  described  in 
§803.53. 

(3)  Annual  baseline  reports  as 
described  in  §803.55. 

(4)  Supplemental  reports  if  they 
obtain  information  that  was  not 
provided  in  an  initial  report  as 
described  in  §  803.56. 

(5)  Annual  certification  to  FDA  of  the 
number  of  MDR  reports  filed  during  the 
preceding  year  as  described  in  §  803.57. 

S  803.1 1    OlMalning  the  forms. 

User  facilities  and  manufacturers 
must  submit  all  reports  of  individual 
adverse  events  on  FDA  Form  3500A 
(MEDWATCH  form)  or  in  an  electronic 
equivalent  as  approved  imder  §  803.14. 
This  form  and  all  other  forms  referenced 
in  this  section  can  also  be  obtained  from 
the  Consolidated  Forms  and 
Publications  Office,  Washington 
Commerce  Center,  3222  Hubbard  Rd., 
Landover,  MD  20785.  or  from  the 
Division  of  Small  Manufecturers 
Assistance.  Office  of  Health  and 
Industry  Programs,  Center  for  Devices 
and  Radiological  Health.  1350  Piccard 
Dr.  (HFZ-220).  Rockville,  MD  20850, 
telephone  facsimile  (FAX)  301-443- 
8818.  FDA  Form  3500A  may  also  be 
obtained  from  the  Food  and  Drug 
Administration,  MEDWATCH  (HF-2), 
5600  Fishers  Lane,  rm.  9-57,  RockviUe. 
MD  20850.  301-443-0117. 

§803.12    Whara  to  submit  reports. 

(a)  Any  written  report  or  additional 
information  required  under  this  part 
shall  be  submitted  to:  Food  and  Drug 
Administration,  Center  for  Devices  and 
Radiological  Health,  Medical  Device 
Reporting,  PO  Box  3002,  Rockville,  MD 
20847-3002. 

(b)  Each  report  and  its  envelope  shall 
be  specifically  identified,  e.g.,  "User 
Facility  Report,"  "SemiAnnual  Report," 
"Manufacttirer  Report,"  "5-Day  Report," 
"Baseline  Report,"  etc. 

(c)  If  an  entity  is  confronted  with  a 
pubUc  health  emergency,  this  can  be 
brought  to  FDA's  attention  by  contacting 
the  FDA  Emergency  Operations  Branch 
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(HFC-162).  Office  of  Regional 
Operations,  at  301-443-1240,  and 
should  be  followed  by  the  submission  of 
a  FAX  report  to  301-443-3757. 

(d)  A  voluntary  telephone  report  may 
be  submitted  to,  or  information 
regarding  voluntary  reporting  may  be 
obtained  from,  the  MEDWATCH  hotline 
at  80Q-^TDA-1088. 

{803.13    Engliah  reporting  requlramant 

(a)  All  reports  required  in  this  part 
which  are  submitted  in  writing  or 
electronic  equivalent  shall  be  submitted 
to  FDA  in  English. 

(b)  All  repiorts  required  in  this  part 
which  are  submitted  on  an  electronic 
medium  shall  be  submitted  to  FDA  in  a 
manner  consistent  with  §803.14. 

f  803.14    Electronic  rsporting. 

(a)  Any  report  required  by  this  part 
may  be  submitted  electronically  with 
prior  written  consent  from  FDA.  Such 
consent  is  revocable.  Electronic  report 
submissions  include  alternative 
reporting  media  (magnetic  tape,  disc, 
etc.)  tmd  computer-to-computer 
communication. 

(b)  Any  electronic  report  meeting 
electronic  reporting  standards, 
guidelines,  or  other  procedures 
developed  by  the  agency  for  MDR 
reporting  will  be  deemed  to  have  prior 
approval  for  use. 

§803.15    Requests  for  additional 
information. 

(a)  FDA  may  determine  that 
protection  of  the  public  health  requires 
additional  or  clarifying  information  for 
medical  device  reports  submitted  to 
FDA  imder  this  part.  In  these  instances, 
and  in  cases  when  the  additional 
information  is  beyond  the  scope  of  FDA 
reporting  forms  or  is  not  readily 
accessible,  the  agency  will  notify  the 
reporting  entity  in  writing  of  the 
additional  information  that  is  required. 

(b)  Any  request  under  this  section 
shall  state  the  reason  or  purpose  for 
which  the  information  is  being 
requested,  specify  the  date  that  the 
information  is  to  be  submitted  and 
clearly  relate  the  request  to  a  reported 
event.  All  verbal  requests  will  be 
confirmed  in  writing  by  the  agency. 

§803.16    Disclaimsrs. 

A  report  or  other  information 
submitted  by  a  reporting  entity  under 
this  part,  and  any  release  by  FDA  of  that 
report  or  information,  does  not 
necessarily  reflect  a  conclusion  by  the 
party  submitting  the  report  or  by  FDA 
that  the  report  or  information 
constitutes  an  admission  that  the 
device,  or  the  reporting  entity  or  its 
employees,  caused  or  contributed  to  the 
reportable  event.  The  reporting  entity 


need  not  admit  and  may  deny  that  the 
report  or  information  submitted  under 
this  part  constitutes  an  admission  that 
the  device,  the  f>arty  submitting  the 
report,  or  employees  thereof,  caused  or 
contributed  to  a  reportable  event. 

§803.17    WrtttanlMDR proceduras. 

User  facilities  and  manufacturers 
shall  develop,  maintain,  and  implement 
written  MDR  procedures  for  the 
following: 

(a)  Internal  systems  that  provide  for: 

(1)  Timely  and  effective 
identification,  communication,  and 
evaluation  of  events  that  may  be  subject 
to  medical  device  reporting 
requirements; 

(2)  A  standardized  review  process/ 
procedure  for  determining  when  an 
event  meets  the  criteria  for  reporting 
under  this  part;  and 

(3)  Timely  transmission  of  complete 
medical  device  reports  to  FDA  and/or 
manufacturers; 

(b)  Documentation  and  recordkeeping 
requirements  for: 

(1)  Information  that  was  evaluated  to 
determine  if  an  event  was  reportable; 

(2)  All  medical  device  reports  and 
information  submitted  to  FDA  and 
manufacturers; 

(3)  Any  information  that  was 
evaluated  for  the  purpose  of  preparing 
the  submission  of  semiannual  reports  or 
certification;  and 

(4)  Systems  that  ensure  access  to 
information  that  facilitates  timely 
foUowup  and  inspection  by  FDA. 

§803.18    FUes. 

(a)  User  facilities  and  manufacturers 
shall  estabhsh  and  maintain  MDR  event 
files.  All  MDR  event  files  shall  be 
prominently  identified  as  such  and  filed 
to  faciUtate  timely  access. 

(b)  (1)  For  purposes  of  this  part, 
"MDR  event  files"  are  written  or 
electronic  files  maintained  by  user 
facilities  and  manufacturers.  MDR  event 
files  may  incorporate  references  to  other 
information,  e.g.,  medical  records, 
patient  files,  engineering  reports,  etc.,  in 
lieu  of  copying  and  maintaining 
duplicates  in  this  file.  MDR  event  files 
must  contain: 

(i)  Information  in  the  possession  of 
the  reporting  entity  or  references  to 
information  related  to  the  adverse  event, 
including  all  docimientation  of  the 
entity's  deliberations  and 
decisionmaking  processes  used  to 
determine  if  a  device-related  death, 
serious  injury,  or  malfunction  was' or 
was  net  reportable  under  this  part. 

(ii)  Copies  of  all  MDR  forms,  as 
required  by  this  part,  and  other 
information  related  to  the  event  that  was 
submitted  to  FDA  and  other  entities 
(e.g. ,  a  distributor  or  manufacturer). 


(2)  User  facilities  and  manufactiu^rs 
shall  permit  any  authorized  FDA 
employee  during  all  reasonable  times  to 
access,  to  copy,  and  to  verify  the  records 
required  by  tiiis  part. 

(c)  User  facilities  shall  retain  an  MI^ 
event  file  relating  to  an  adverse  event 
for  a  period  of  2  years  from  the  date  of 
the  event.  Manufacturers  shall  retain  an 
MDR  event  file  relating  to  an  adverse 
event  for  a  period  of  2  years  from  the 
date  of  the  event  or  a  period  of  time 
equivalent  to  the  expected  life  of  the 
device,  whichever  is  greater.  MDR  event 
files  must  be  maintained  for  the  time 
periods  described  in  this  paragraph 
even  if  the  device  is  no  longer 
distributed. 

(d)  [Reserved] 

(e)  The  manufacturer  may  maintain 
MDR  event  files  as  part  of  its  complaint 
file,  under  §  820.198  of  this  chapter, 
provided  that  such  records  are 
prominently  identified  as  MDR 
reportable  events.  A  report  submitted 
under  this  subpart  A  shall  not  be 
considered  to  comply  with  this  part 
unless  the  event  has  been  evaluated  in 
accordance  with  the  requirements  of 
§§820.162  and  820.198  of  this  chapter. 
MDR  files  shall  contain  an  explanation 
of  why  any  information  required  by  this 
part  was  not  submitted  or  could  not  be 
obtained.  The  results  of  the  evaluation 
of  each  event  are  to  be  documented  and 
maintained  in  the  manufacturer's  MDR 
event  file. 

§  803.1 9    Exemptions,  variances,  and 
altamative  reporting  requirements. 

(a)  The  following  persons  are  exempt 
from  the  reporting  requirements  under 
this  part. 

(1)  An  individual  who  is  a  licensed 
practitioner  who  prescribes  or 
administers  devices  intended  for  use  in 
humans  and  who  manufactures  or 
imports  devices  solely  for  use  in 
diagnosing  and  treating  persons  with 
whom  the  practitioner  has  a  "physician- 
patient"  relationship. 

(2)  An  individual  who  manufactures 
devices  intended  for  use  in  humans 
solely  for  such  person's  use  in  research 
or  teaching  and  not  for  sale,  including 
any  person  who  is  subject  to  alternative 
reporting  requirements  under  the 
investigational  device  exemption 
regulations,  parts  812  and  813  of  this 
chapter,  which  require  reporting  of  all 
adverse  device  effects. 

(3)  Dental  laboratories,  or  optical 
laboratories. 

(b)  Manufacturers  or  user  facilities 
may  request  exemptions  or  variances 
from  any  or  all  of  the  reporting 
requirements  in  this  part.  The  request 
shall  be  in  writing  and  include 
information  necessary  to  identify  the 
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firm  and  device,  a  complete  statement  of 
the  request  fcr  exentption,  variance,  or 
ahnnative  repa>tin|,  and  an 
flomlanetioD  why  the  request  is  justified. 

(c)  FDA  may  grant  in  writing,  to  a 
manufiactuier  or  us^  fiacittty,  an 
exemptimi,  variance  or  altemstive  from, 
or  to.  any  or  all  of  tike  reporting 
requimnents  in  thi|  part  and  may 
chwnga  the  fireqtten4y  ol  reporting  to 
quarterly,  semianm^lly,  annually,  or 
other  appR>i»iate  tilne  period.  These 
modifications  may  le  initiated  by  a 
request  as  specified  in  this  section,  or  at 
the  discretion  of  F1M.  When  granting 
such  modificatioosn  FDA  may  impose 
other  reporting  reqiiiiemsnts  to  ensure 
the  protection  of  pii>lic  heehh. 

((ft  FDA  may  revwe  or  modify  in 
writing  an  soHinpti^,  variance,  or 
aHamative  repatin|  requirements  if 
FDA  determines  th^t  pratection  of  the 
public  heehh  justifies  the  modification 
or  a  return  to  the  requirements  as  stated 
bitlrispart  1 

(e)  Finns  grantsde  reporting 
modification  by  FDA  shiall  provide  any 
reptvts  OT  infcmnation  required  by  that 
approval.  The  ocmdltians  of  the 
approval  will  replace  and  supersede  the 
repmting  requiiem^t  specified  in  this 
pert  until  such  time  that  FDA  revokes  or 
modifies  the  alternative  reporting 
requirements  in  accx>nlance  Mrith 
paragraph  (d)  of  this  section. 


B— OeneriNy  Appliceble 
for  Ihdhdduel  Adverse 


Event  Repofte 

iM3.20    Howtorspbrt. 

(a)  Description  offotm.  There  are  two 
versions  of  the  MH|)WATCH  fonn  for 
individual  reports  ef  adverse  events. 
FDA  Form  3500  is  Mailable  for  use  by 
health  piofessi<nial^  and  consimiers  for 
the  submission  of  vjolimtary  reports 
regarding  FDA-regulated  products.  FDA 
Form  3500A  is  the  tnandatory  reporting 
fonn  to  be  used  forsubmittiiig  reports 
by  user  facilities  aqd  manufacturers  of 
FDA-regulated  products.  The  form  has 
sections  that  must  be  completed  by  all 
reporters  and  other  sections  that  must 
be  completed  only  by  the  user  facility  or 
manufacturer. 

(1)  The  front  of  IpA  Form  3S0OA  is 
to  be  filled  out  by  4u  reporters.  The 
front  of  the  form  requests  information 
regarding  the  patietit,  the  event,  the 
device  and  "initial Ireporter"  (i.e.,  the 
first  persfm  or  entity  that  submitied  the 
information  to  the  user  facility,  ' 
manufacturer,  or  distributor). 

(2)  The  back  pari  of  the  form  contains 
sections  to  be  compbted  by  user 
facilities  and  manufacturers.  User 
facilities  must  complete  section  F; 
device  manufacturers  must  complete 


sections  G  and  H.  Manufacturers  are  not 
required  to  recopy  information 
submitted  to  them  on  a  Form  3500 A 
unless  the  information  is  being  copied 
onto  an  electronic  medium.  If  the 
manufacturer  corrects  or  supplies 
information  missing  from  the  other 
reportw's  3500A  fcnrm,  it  should  attach 
a  copy  of  that  form  to  the 
manufacturer's  report  form..  If  the 
information  frtHn  the  other  reporter's 
3500A  form  is  complete  and  correct,  the 
manu&cturer  can  fill  in  the  remaining 
infcxmetion  on  the  same  fcmn. 

(b)  Reporting  gtandards.  (l)  User 
fiadHties  are  required  to  submit  MDR 
reports  to: 

(i)  Tlie  device  manufacturer  and  to 
FDA  within  10  days  of  becoming  aware 
of  information  that  reasonably  suggests 
that  a  device  has  or  may  have  caused  or 
contributed  to  a  death;  or 

(ii)  The  manufacturer  within  10  days 
of  becoming  aware  of  information  that 
reasonably  suggests  that  a  device  has  or 
may  have  caused  or  contributed  to  a 
serious  injury.  Such  reports  shall  be 
submitted  to  FDA  if  the  device 
manufactiirar  is  not  known. 

(2)  (Reserved] 

(3)  Manufacturen-are  required  to 
submit  MDR  repents  to  FDA: 

(i)  Within  30  days  of  becoming  aware 
of  information  that  reasonably  suggests 
that  a  device  may  have  caused  or 
contributed  to  a  death  or  serious  injury; 
or 

(U)  Within  30  days  of  becoming  aware 
of  information  that  reasonably  suggests 
a  device  has  malfunctioned  and  that 
device  at  a  similar  device  marketed  by 
the  manufacturer  would  be  likely  to 
cause  a  death  or  serious  injury  if  the 
malfunction  were  to  recur;  or 
'  (iii)  Within  5  days  if  required  by 
§803.53. 

(c)  Information  that  reaaonably 
suggests  a  reportable  event  occurred  (1) 
Inranmation  that  reasonably  suggests 
that  a  device  has  or  may  have  caused  or 
contributed  to  an  MDR  reportable  event 
(i.e.,  death,  serious  injiuy,  and,  for 
manufactiuers,  a  malfunction  that 
would  be  likely  to  cause  or  contribute 
to  a  death  or  serious  injury  if  the 
malfunction  were  to  reciu')  includes  any 
information,  such  as  professional, 
scientific  or  medical  facts  and 
observations  or  opinions,  that  would 
reasonably  suggest  that  a  device  has 
caused  or  may  have  caused  or 
contributed  to  a  reportable  event. 

(2)  Entities  requued  to  report  imder 
this  part  do  not  have  to  report  adverse 
events  for  which  there  is  information 
that  would  cause  a  person  who  is 
qualified  to  make  a  medical  judgment 
(e.g.,  a  physician,  nuise,  risk  manager, 
or  biomedical  engineer)  to  reach  a 


reasonable  conclusion  that  a  device  did 
not  cause  or  contribute  to  a  death  or 
serious  injury,  or  that  a  malfunction 
would  not  be  likely  to  cause  or 
contribute  to  a  de^  m*  serious  injury  if 
it  wrere  to  recur.  Information  which 
leeds  the  qualified  p«8on  to  determine 
thst  a  device-related  ev«it  is  ot  is  not 
reportable  must  be  contained  in  the 
MDR  event  files,  as  described  in 
$803.18. 


f  8i8.21    Rspo(ling< 

(a)  FDA  has  developed  a  MEDWATCH 
Mandatory  Reporting  Form  Coding 
Manual  for  use  with  medical  device 
reports.  This  manual  contains  codes  for 
hundreds  of  adverse  events  for  use  with 
FDA  F<nm  3500A.  The  coding  manual  is. 
available  from  the  Division  of  Small 
Manufacturer  Assistance,  Center  for 
Devices  and  Radiologieal  Health,  1350 
Piccvd  Dr.,  Rockville,  MD  20850.  FAX 
301-443-8818. 

(b)  FDA  may  use  additional  coding  of 
information  on  the  reporting  forms  or 
modify  the  existing  codes  on  an  ad  hoc 
or  generic  basis.  In  such  cases.  FDA  will 
ensure  that  the  new  coding  information 
is  available  to  all  r^Mrtere. 

f803Jt2    When netio ne. 

(a)  Only  one  medical  device  report 
fitnn  the  user  facility  or  manufacturer  is 
required  under  this  part  if  the  reporting 
entity  becomes  aware  of  information 
from  multiple  sources  regarding  the 
same  patient  and  same  event. 

(b)  A  medical  device  report  that 
woiUd  otherwise  be  required  under  tiiis 
section  is  not  required  if: 

(1)  The  user  facility  or  manufact\u«r 
determines  that  the  information 
received  is  erroneous  in  that  a  device- 
related  adverse  event  did  not  occur. 
Documentation  of  such  reports  shall  be 
retained  in  MDR  files  for  time  periods 
specified  in  §  803.18. 

(2)  The  manufactiuer  determines  that 
the  device  was  manufactured  by  another 
manufacturer.  Any  reportable  event 
information  that  is  erroneously  sent  to 

a  manufacturer  shall  be  forwarded  to 
FDA,  with  a  cover  letier  explaining  that 
the  device  in  question  was  not 
manufactured  by  that  firm. 

Subpart  C— Ueer  Facility  Reporting 
Requiremanta 


f  803.30    bMttvtduali 
uesrfecWtles. 

(a)  Reporting  standard.  A  user  facility 
shall  submit  the  following  reports  to  the 
manufacturer  or  to  FDA,  or  both,  as 
specified  below: 

(1)  Reports  of  death.  Whenever  a  user 
facility  receives  or  otherwise  becomes 
aware  of  information,  from  any  source, 
that  reasonably  suggests  that  a  device 
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has  or  may  have  caused  or  contributed 
to  the  death  of  a  patient  of  the  facility, 
the  facility  shall  as  soon  as  practicable, 
but  not  later  than  10  work  days  after 
becoming  aware  of  the  information, 
report  the  information  required  by 
S  803.32  to  FDA,  on  FDA  Form  35O0A. 
or  an  electronic  equivalent  as  approved 
under  §  803.14,  and  if  the  identity  of  the 
manufacturer  is  known,  to  the  device 
manufactiuer. 

(2)  Reports  of  serious  injury. 
Whenever  a  user  facility  receives  or 
otherwise  becomes  aware  of 
information,  from  any  source,  that 
reasonably  suggests  that  a  device  has  or 
may  have  caused  or  contributed  to  a 
serious  injury  to  a  patient  of  the  facility, 
the  facility  shall,  as  soon  as  practicable 
but  not  later  than  10  work  days  after 
becoming  aware  of  the  information, 
report  the  information  required  by 
§  803.32,  on  FDA  Form  3500A  or 
electronic  equivalent,  as  approved 
under  §  803.14,  to  the  manufacturer  of 
the  device.  If  the  identity  of  the 
manufactuirer  is  not  known,  the  report 
shall  be  submitted  to  FDA. 

(b)  Information  that  is  reasonably 
known  to  user  facilities.  User  facilities 
must  provide  all  information  required  in 
this  subpart  C  that  is  reasonably  known 
to  them.  Such  information  includes 
infcnniation  found  in  docinnents  in  the 
possession  of  the  user  faciUty  and  any 
information  that  becomes  available  as  a 
result  of  reasonable  followup  within  the 
fadhty.  A  user  facility  is  not  required  to 
evaluate  or  investigate  the  event  by 
obtaining  or  evaluating  information  that 
is  not  reasonably  known  to  it. 
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f80S.32    IndivMuai  adveree  event  report 


User  facility  reports  shall  contain  the 
following  information,  reasonably 
known  to  them  as  described  in 
803.30(b),  which  corresponds  to  the 
format  of  FDA  Form  3500A: 

(a)  Patient  information  (Block  A)  shall 
contain  the  following: 

(1)  Patient  name  or  other  identifier; 

(2)  Patient  age  at  the  time  of  event,  or 
date  of  birth; 

(3)  Patient  gender;  and 

(4)  Patient  weight. 

(b)  Adverse  event  or  product  problem 
(Block  B)  shall  contain  the  following: 

(1)  Identification  of  adverse  event  or 
product  problem; 

(2)  Outcomes  attributed  to  the  adverse 
event,  e.g.,  death;  or  serious  injury,  that 
is: 

(i)  Lifa  threatening  injury  or  illness; 

(ii)  Disability  resulting  in  permanent 
impairment  of  a  body  function  or 
permanent  damage  to  a  body  structiue; 
or 

(iii)  Injury  or  illness  that  requires 
intervention  to  prevent  permanent 


impairment  of  a  body  structure  or 
function; 

(3)  Date  of  event; 

(4)  Date  of  report  by  the  initial 
reporter; 

(5)  Description  of  event  or  problem, 
including  a  discussion  of  how  the 
device  was  involved,  nature  of  the 
problem,  patient  followup  or  required 
treatment,  and  any  environmental 
conditions  that  may  have  influenced  the 
event; 

(6)  Description  of  relevant  tests 
including  dates  and  laboratory  data;  and 

(7)  Description  of  other  relevant 
history  including  pre-  existing  medical 
conditions. 

(c)  Device  information  (Block  D)  shall 
contain  the  following: 

(1)  Brand  name; 

(2)  Type  of  device; 

(3)  Mtmufacturer  name  and  address; 

(4)  Operator  of  the  device  (health 
professional,  patient,  lay  user,  other); 

(5)  Expiration  date; 

(6)  Model  number,  catalog  niunber, 
serial  number,  lot  number,  or  other 
identifying  number; 

(7)  Date  of  device  implantation 
(month,  day,  year); 

(8)  Date  of  device  explantation 
(month,  day,  year); 

(9)  Whether  device  was  available  for 
evaluation  and  whether  device  was 
retvirned  to  the  manufacturer;  if  so,  the 
date  it  was  retimied  to  the 
manufacturer;  and 

(10)  Concomitant  medical  products 
and  therapy  dates.  (Do  not  list  products 
that  were  used  to  treat  the  event.) 

(d)  Initial  reporter  information  (Block 
E)  shall  contain  the  following: 

(1)  Name,  address,  and  telephone 
number  of  the  reporter  who  initially 
provided  information  to  the  user 
facility,  manufacturer,  or  distributor; 

(2)  Whether  the  initial  reporter  is  a 
health  professional; 

(3)  Occupation;  and 

(4)  Whether  initial  reporter  also  sent 
a  copy  of  the  report  to  FDA,  if  known. 

(e)  User  facility  information  (Block  F) 
shall  contain  the  following: 

(1)  Whether  reporter  is  a  user  facility; 

(2)  User  facility  number; 

(3)  User  facility  address; 

(4)  Contact  person; 

(5)  Contact  person's  telephone 
number; 

(6)  Date  the  user  facility  became 
aware  of  the  event  (month,  day,  year); 

(7)  Type  of  report  (initial  or  followup 
(if  followup,  include  report  number  of 
initial  report)); 

(8)  Date  of  the  user  facility  report 
(month,  day,  year); 

(9)  Approximate  age  of  device; 

(10)  Event  problem  codes — patient 
code  and  device  code  (refer  to  FDA 
"Coding  Manual  For  Form  3500A"); 


(11)  Whether  a  report  was  sent  to  FDA 
and  the  date  it  was  sent  (month,  day, 
year); 

(12)  Location,  where  event  occurred; 

(13)  Whether  report  was  sent  to  the 
manufacturer  and  the  date  it  was  sent 
(month,  day,  year);  and 

(14)  Manufacturer  name  and  address: 
if  available.  , 

§803.33    Semiannual  reports. 

(a)  Each  user  facility  shall  submit  to 
FDA  a  semiannual  report  on  FDA  Form 
3419,  or  electronic  equivalent  as 
approved  by  FDA  under  §  803.14. 
Semiannual  reports  shall  be  submitted 
by  January  1  (for  reports  made  July 
through  December)  and  by  July  1  (for 
reports  made  January  through  June]  of 
each  year.  The  semiannual  report  and 
envelope  shall  be  clearly  identified  and 
submitted  to  FDA  with  information  that 
includes: 

(1)  User  facility's  HCFA  provider 
number  used  for  medical  device  reports, 
or  number  assigned  by  FDA  for 
reporting  purposes  in  accordance  with 
§803.3(dd); 

(2)  Reporting  year  and  period,  e.g., 
January  throu^  June  or  July  through 
December; 

(3)  Facility's  name  and  complete 
address; 

(4)  Total  number  of  reports  attached 
or  summarized; 

(5)  Date  of  the  semiannual  report  and 
the  lowest  and  highest  user  facility 
report  number  of  medical  device  reports 
submitted  during  the  report  period,  e.g., 
1234567890-1995-0001  through  1000; 

(6)  Name,  position  tiUe,  and  complete 
address  of  the  individual  designated  as 
the  facility  contact  person  responsible 
for  reporting  to  FDA  and  whether  that 
person  is  a  new  contact  for  that  faciUty; 
and 

(7)  Information  for  each  reportable 
event  that  occurred  during  the 
semiannual  reporting  period  including: 

(i)  User  facility  report  number; 

(ii)  Name  and  address  of  the  device 
manufecturer; 

(iii)  Device  brand  name  and  common 
name; 

(iv)  Product  model,  catalog,  serial  and 
lot  niunber; 

(v)  A  brief  description  of  the  event 
reported  to  the  manufacturer  and/or 
FDA;  and 

(vi)  Where  the  report  was  submitted, 
i.e.,  to  FDA,  manufacturer,  distributor, 
etc. 

(b)  In  lieu  of  submitting  the 
information  in  paragraph  (a)(7)  of  this, 
section,  a  user  facility  may  submit  a 
copy  of  FDA  Form  3500A,  or  an 
electronic  equivalent  as  approved  under 
section  803.14,  for  each  medical  device 
report  submitted  to  FDA  and/or 
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manulurturere  by  that  focility  during  the 
reporting  p«riod. 

(c)  If  no  reports  fn  submitted  to 
either  FDA  or  manufacturers  during 
these  time  p«iods^  no  semiannual 
report  is  required. 

Subpart  D—{RaM^vMq 

Subpart  E— Manufacturar  Raporflng 
Ra<|ulrainanta 

§809.80   lndMdiia|adMfaeevMitnpofta{ 


(a)  Reporting  standards.  Device 
manufacturers  are  required  to  report 
within  30  days  witenever  the 
manufacturer  receives  or  otherwise 
becomes  aware  of  information,  from  any 
source,  that  reasonably  suggests  that  a 
device  marketed  \n  the  manufacturer. 

(1)  May  have  caused  or  contributed  to 
a  death  or  sraious  Injury;  or 

(2)  Has  malfunctioned  mid  such 
device  or  similar  device  marketed  by  the 
manufacturer  would  be  likely  to  cause 
or  contribute  to  a  death  or  serious 
injury,  if  the  malfi^ncticm  were  to  reciir. 

(b)  information  that  is  reasonably 
known  to  manufoftmers. — (1) 
Manufacturers  must  provide  all 
information  required  in  this  subpart  E 
that  is  reasonably  Known  to  them.  FDA 
considers  the  foUawing  information  to 
be  reasonably  knonra  to  the 
manufacturer 

(i)  Any  information  that  can  be 
oteained  by  contacting  a  user  facility, 
distributor  and/oi;  other  initial  reporter, 

(ii)  Any  inform^on  in  a 
manufacturer's  pqsaoosion;  or 

(iii)  Any  infonnjation  that  can  be 
obtaiiied  l^  analysis,  testing  or  other 
evaluadon  of  the  device. 

(2)  Manufacturars  are  responsible  for 
obtaining  and  pnmding  FIIa  with 
information  that  is  incomplete  or 
missing  from  reports  sutnnitted  by  user 
facilities,  distributors,  and  other  initial 
reporters.  Manufacturers  are  also 
responsible  for  cchducting  an 
investigation  of  each  event,  and 
evaluating  the  cause  of  the  event.  If  a 
manufacturer  cannot  provide  complete 
informaticm  on  an  MDR  report,  it  must 
provide  a  statement  explaining  vdiy 
such  information  was  incomplete  and 
the  steps  taken  to  obtain  the 
information.  Any  required  information 
not  available  at  Ule  time  of  the  report, 
which  is  obtained  after  the  initial  filing, 
must  be  provide^  by  the  manufacturer 
in  a  supplemental  report  under  §  803.56. 

S803J2   mdMduaiailwaraaaMnt  report 
data  eiainanta. 

Individual  medical  device 
manufacturer  reports  shall  contain  the 
following  information,  known  or 
reasonably  know|i  to  them  as  described 


in  §  803.S0(b).  which  corresponds  to  the 
format  of  FDA  Form  350OA: 

(a)  Patient  information  (Block  A)  shall 
contain  the  following: 

(1)  Patient  name  or  other  identifier; 

(2)  Patient  age  at  the  time  of  event,  or 
date  of  birth; 

(3)  Patient  gender,  and 

(4)  Patient  weight. 

(b)  Adverse  event  or  product  problem 
(Block  B)  shall  contain  the  following: 

(1)  Adverse  event  or  product  problem; 

(2)  Outcomes  attributed  to  the  adverse 
event,  e.g.,  death;  or  serious  injury,  that 
is: 

(i)  Ufa  thraatenina  injury  or  illness; 

(ii)  Disability  resulting  in  permanent 
impairment  of  a  body  function  or 
permanent  damage  to  a  body  structiue; 
or 

(iii)  Injury  or  illness  that  reqiures 
intervention  to  prevent  permanent 
impairm«it  of  a  body  structure  or 
function; 

(3)  Date  of  event; 

(4)  Date  of  report  by  the  initial 
reporter, 

(5)  Description  of  the  event  or 
problem  to  include  a  discussion  of  how 
the  device  was  involved,  nature  of  the 
problem,  patient  foUowup  or  required 
treatment,  and  any  enviromnental 
conditions  that  may  have  influenced  the 
event; 

(6)  Description  of  relevant  tests, 
including  dates  and  laboratory  data;  and 

(7)  Other  relevant  patient  history 
including  pre-existii^  medical 
omditions. 

(c)  Device  informaticm  (Block  D)  shall 
contain  the  follownng: 

(1)  Brand  name; 

(2)  T3rpe  of  device; 

(3)  Muiufacturer  name  and  address; 

(4)  Operator  of  the  device  (health 
professional,  patient,  lay  user,  other); 

(5)  Expiration  date; 

(6)  Model  niunber,  catalog  number, 
serial  number,  lot  number  or  other 
identifying  number. 

(7)  date  of  device  implantation 
(month,  day,  year); 

(8)  Date  of  device  e^lantation 
(month,  day.  year); 

(9)  Whether  the  device  was  available 
for  evaluation,  and  whether  the  device 
was  returned  to  the  manufacturor,  and 
if  so,  the  date  it  was  returned  to  the 
manufacturer,  and 

(10)  Concomitant  medical  products 
and  therapy  dates.  (Do  not  list  products 
that  were  used  to  treat  the  event.) 

(d)  Initial  reporter  informaticm  (Block 
E)  shall  contain  the  following: 

(1)  Name,  address,  and  phone  nimiber 
of  the  reporter  who  initially  provided 
information  to  the  user  facility, 
manufactiner,  or  distributor; 

(2)  Whether  the  initial  reporter  is  a 
health  professional; 


(3)  Occupation;  and 

(4)  Whether  the  mitiai  reporter  also 
sent  a  copy  of  the  report  to  FDA,  if 
known. 

(e)  All  manufactiiren  (Blodc  G)  shall 
contain  the  folloMring: 

(1)  Contact  office  name  and  address 
and  device  manufacturing  site; 

(2)  Telephone  number, 

(3)  Report  soiutses; 

(4)  Date  received  by  manufacturer 
(month,  day,  year); 

(5)  Type  of  report  being  submitted . 
(e.g.,  sAiay,  initial,  supplemental);  and 

(6)  Manufactiirer  report  niunber. 

(f)  Device  manufacturera  (Block  H) 
shall  contain  the  following: 

(1)  Type  of  reportable  event  (deaths 
serious  injury,  malfunction,  etc.); 

(2)  Type  of  foUowup  report,  if 
applicable  (e.g.,  correction,  response  to 
FDA  request,  etc.):    ~ 

(3)  If  the  device  was  returned  to  the 
manufacturer  and  evaluated  by  the 
manufactiuer,  a  summary  of  the 
evaluation.  If  no  evaluation  was 
performed,  provide  an  explanation  why 
no  evaluation  was  performed; 

(4)  Device  manufacture  date  (mcmth. 
day,  year); 

(5)  Was  device  labeled  for  single  use; 

(6)  Evaluation  codes  (including  event 
codes,  method  of  evaluation,  result,  and 
conclusion  aides)  (refer  to  FDA  "Coding 
Manual  for  Form  3500A"); 

(7)  Whether  remedial  action  was 
taken  and  type; 

(8)  Whether  use  of  device  was  initial, 
reuse,  or  unknown; 

(0)  Whether  remedial  action  was 
reported  as  a  removal  or  correction 
under  section  519(f)  of  the  act  (list  the 
correction/removal  report  niunher);  and 

(10)  Additional  manufacturer 
narrative:  and/or 

(11)  Ccrrected  data,  including: 

(i)  Any  information  missing  on  the 
user  facility  report  or  distributor  report, 
including  missing  event  codes,  or 
information  corrected  on  such  forms 
alter  manufactiner  verification; 

(ii)  For  each  event  code  provided  by 
the  user  facility  under  §  803.32(d)(10)  or 
a  distributor,  a  statemmt  of  whether  the 
type  of  the  event  represented  by  Ae 
code  is  addressed  in  the  device  labeling; 
and 

(iii)  If  any  required  information  was 
not  provided,  an  explanation  of  iAdiy 
such  information  was  not  provided  and 
the  steps  taken  to  obtain  such 
information. 

1803.53    Fiva-dayreporta. 

A  manufacturer  shall  submit  a  5-day 
report  to  FDA,  on  Form  3500A  or 
electronic  equivalent  as  approved  by 
FDA  imder  §  803.14  within  5  workdays 
of: 
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(a)  Becoming  aware  that  a  reportable 
MDR  event  or  events,  bom  any 
information,  including  any  trend 
analysis,  necessitates  remedial  action  to 
prevent  an  unreasonable  risk  of 
substantial  harm  to  the  public  health;  or 

(b)  Becoming  aware  of  an  MDR 
reportable  event  for  which  FDA  has 
made  a  written  request  for  the. 
submission  of  a  5-day  report.  When 
such  a  request  is  made,  the 
manufactiuw  shall  submit,  without 
further  requests,  a  5-day  report  for  all 
subsequent  events  of  the  same  nature 
that  involve  substantially  similar 
devices  for  the  time  period  specified  in 
the  written  request.  The  time  period 
stated  in  the  original  written  request  can 
be  extended  by  FDA  if  it  is  in  the 
intoest  of  the  public  health. 


(a)  A  manufactiuer  shall  submit  a 
baseline  report  on  FDA  Form  3417,  or 
electronic  equivalent  as  approved  by 
FDA  under  §  803.14  for  a  device  when 
the  device  model  is  first  reported  under 
§803.50. 

(b)  Each  baseline  report  shall  be 
updated  annually,  on  the  anniversary 
month  of  the  initial  submission,  after 
the  initial  baseline  report  is  submitted. 
Changes  to  baseline  information  shall  be 
repotted  in  the  manner  described  in 

S  803.56  (i.e.,  include  only  the  new, 
changed,  or  ctHrected  information  in  tlie 
appropriate  portion(s)  of  the  report 
fonn).  Basel^e  reports  shall  contain  the 
following: 

(1)  Name.  comnLete  address,  and 
registration  number  of  the 
manufacturer's  reportfaig  site.  If  the 
reporting  site  is  not  registered,  FDA  will 
assign  a  tamporary  registration  number 
uirtu  tiM  reporting  site  offidaUy 
registers.  The  manufacturer  «nll  be 
infatraed  of  "die  temporary  rej^stration 
aaabar, 

(Z)  FDA  registration  number  of  eadi 
atte  wliere  the  device  is  manufactured; 

(3)  Nuna,  oonpiele  address,  aad 
trinilioae  number  of  the  individual  who 
has  been  designated  by  the 
manufacturar  as  its  MDR  contact  and 
date  of  tlie  report  For  frxeign 
manufacturers,  a  oonfirmafion  tixat  the 
individual  sulunitting  the  report  is  the 
agent  of  tlta  manufacfaarer  designated 
under  §  803.58(a)  is  required; 

(4)  Product  identificatitm,  indtiding 
device  family,  brand  name,  generic 
name,  model  number,  catalog  number, 
product  code  and  any  other  product 
identification  number  or  designatimi; 

(5)  Identification  of  any  device 
previously  reported  in  a  baseline  report 
that  is  substantially  similar  (e.g.,  same 
device  with  a  different  model  number, 
or  same  device  except  ka  cosmetic 


differences  in  color  or  shape)  to  the 
device  being  reported,  including  the 
identification  of  the  previously  reported 
device  by  model  number,  catalog 
number  or  othor  product  identification, 
and  the  date  of  the  baseline  report  for 
the  previously  reported  device; 

(6)  Basis  for  marketing,  including 
510(k)  premarket  notification  number  or 
PMA  number,  if  applicable,  mid 
whether  the  device  is  currently  the 
subject  of  an  approved  post-marlcet 
study  under  section  522  of  the  act; 

(7)  Date  the  device  was  initially 
marketed  and,  if  applicable,  the  date  on 
which  the  manufacturer  ceased 
marketing  the  device; 

(8)  Shelf  life,  if  applicable,  and 
expected  life  of  the  device; 

(9)  The  nimiber  of  devices 
manufactured  and  distributed  in  the  last 
12  months  and,  an  estimate  of  the 
niimber  of  devices  in  current  use;  and 

(10)  Brief  description  of  any  methods 
used  to  estimate  the  number  of  devices 
distributed  and  the  method  used  to 
estimate  the  number  of  devices  in 
current  use.  If  this  information  was 
provided  in  a  previous  baseline  report, 
in  lieu  of  resubmitting  the  information, 
it  may  be  referenced  ^  providing  the 
date  aad  product  identification  for  the 
previous  baseline  report. 


f803.se 

Whm  a  manufacturer  «*HMna 
information  ret^iired  undw  tliis  part 
that  was  not  provided  because  it  was 
not  known  or  was  not  availabie  when 
the  initial  report  was  submitted,  the 
manufacturer  shall  sidmit  to  FDA  the 
supplfflnental  information  widiin  1 
month  following  receipt  of  such 
information.  In  supplemental  reports, 
the  manufacturer  shall: 

(a)  Indicate  on  the  form  aad  the 
envek^M,  diat  the  reportfaig  form  being 
submitted  is  a  supplemental  report.  If 
the  r^iort  being  supplemaBted  is  an 
FDA  Form  3500A  report,  die 
manufacturer  must  select,  in  Item  H-2, 
tlie  appropriate  code  for  the  type  of 
supplemental  information  beLog 
submitted; 

(b)  Provide  the  appropriate 
identification  nunwers  of  the  report  that 
will  be  updated  widi  the  supploneatal 
Information.  e.g..  ori^nal  manufacturer 
report  numbw  and  user  facility  report 
number,  if  applicable: 

(c)  For  reports  MtuH  cross  refsrence 
previous  rq>orts,  include  only  the  new. 
changed,  or  corrected  information  in  the 
appropriate  portion(s)  of  the  respective 
form(s). 

§803.57   Annual  oartMcaHen. 

All  manufacturera.  including  U.S. 
agents  of  foreign  manufacturera  required 


to  report  under  this  section,  shall 
submit  a  certification  report  to  FDA,  on 
FDA  Form  3381.  or  electrmiic 
equivalent  as  approved  under  part  814 
of  this  chapter.  The  date  for  submission 
of  certification  coincides  with  the  date 
for  the  firm's  aimual  registration,  as 
designated  in  §  807.21  of  this  chapter. 
The  certification  period  will  be  the  12- 
month  period  ending  1  month  before  the 
certification  date.  The  reports  shall 
contain  the  following  information: 

(a)  Name,  address,  telephone  number, 
and  FDA  registration  number  or  FDA- 
assigned  identification  number  of  the 
firm  and  whether  the  firm  is  a 
manufacturer; 
-  (b)  A  statement  certifying  that: 

(1)  The  firm  listed  in  paragraph  (a)  of 
this  section  has  filed  reports  for  all 
reportable  events  required  under  this 
section  during  the  previous  12-month 
period.  The  &m  dull  also  provide  a 
numerical  summary  of  MDR  reports  that 
it  submitted  to  FDA  dining  the 
precedingvfaar;  or 

(2)  The  nrin  listed  in  par^raph  (a)  of 
this  section  did  not  receive  reportable 
events  for  any  devices  manufactured  by 
the  firm  during  the  previous  12-month 
period. 

(c)  Certification  shall  be  made  by  the 
president,  duef  executive  officer,  U.S.- 
designated  agent  of  a  foreign 
manufacturer,  or  other  official  most 
direcUy  responsible  for  the  &m's 
operations;  and 

(d)  Name  of  the  manufacturer  and 
re^atration  numben  submitted  under 
paragraph  (a)  of  this  section  shall  be  the 
same  as  thoee  used  in  submitting  the 
reports  required  by  §§  803.52, 803.53 
and  803.55.  Mttkisite  manufacturera 
who  dioose  to  certify  centrdly  must 
ideiUify  the  reporting  ntes,  by 
registration  nun^Mror  FDA-assigned 
idmtificatien  number  and  name 
covered  by  the  certification,  and  provide 
the  information  requited  by  paragraph 
(b)  of  this  section  for  eadi  reporting  site. 


(a)  Every  foreign  manufacturer  «vhose 
devices  are  distributed  in  die  Uiuted 
States  shall  des^nate  a  U.S.  agent  to  be 
responsible  for  reporting  in  accordance 
with  §  807.40  of  this  chapter.  The  U.S. 
designated  agent  accepts  responsibility 
for  the  duties  that  suax  designation 
entails.  Upon  the  efEective  date  of  this 
regulation,  foreign  manufacturers  shall 
inftmn  FDA,  by  letter,  of  the  name  and 
address  of  the  U.S.  agent  designated 
under  this  secticm  and  §  807.40  of  this 
chapter,  and  shall  update  this 
information  as  necessary.  Such  updated 
informaticm  shall  be  submitted  to  FDA, 
within  5  days  of  a  change  in  the 
designated  agent  information. 
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(b)  U.S.-desigiMted  agmts  of  foreign 
manufKhirsrs  are  refuired  to: 

(1)  Report  to  FDA  fi  accofdance  with 
$$8O3.S0. 809^2. -eOB.53. 803.55.  and 
803.56; 

(2)  Conduct,  or  obtain  firom  the 
foreign  manu&ctum)  the  necessary 
infomatiOD  regarding,  the  investigaticsi 
and  evaluatiwi  of  thej  evoat  to  compart 
with  the  fequiremen^  of  §  803.50; 

(3)  Certify  in  acccnfianoe  «nth 
§803.57; 


(4)Forward 
foreign  mani 
docunMptation  of 

(5)  Maintain 
accordance  with  § 


mnplaints  to  the 
and  TT"^in^'" 

raqtuiement; 
it  files  in 

18;  and 


(6)  Register,  liat,  aiid  submit 
pnanaikat  noHfinatinins  in  accordtfice 
with  part  807  of  diis  chapter. 

PARTWr-^eSTAl 
REOnniATION 
FORIMMUF, 
DISTMMJTORS 


DEVICE  USTHIQ 
AND 


2.  The  authority  citation  for  21  CFR 
pert  8e7o(mtiBues  to  read  aa  ftdh>ws: 

Aalharilr  8ks.  301,!501.  502. 510.  513, 
515.  Sltti  520,  701. 704of  the  Federal  Pood. 
Drug,  and  CaMBatlc  Ac<  (21  U.S.C  331. 351. 
352.  380.  3eOc.  3606.  3«0i,  360),  371.  374)^ 

3.  Section  807.3  is  amended  Inr 
adding  new  paragra|}h  (r)  to  reed  as 
follows:     .      ., 

1807.3    IMMtaM. 

•         •         •         • 

(r)  V.S.Hieaignate4  agenf  means  tiie 
peiwMi,  raaidiiqg  in  tta  United  States, 
desigoatad  and  authfriaed  by  the  owner 
or  operator  of  a  kaea^  manufiKturer 
who  eicports  daviceslinto  the  United 
States  mad  ia  regnm^le  for 

(1)  Submitting  MEp(  reports. 

(2)  Sttbmttting  annual  certifications^ 

(3)  Acting  aa  the  ofBdal 
coMBspondent, 

(4)  Submitting  registration 
infionnatiaa, 

(5)  Sufamitting  devlice  listing 
information,  and 

(6)  Submitting  preoailDet  notifications 
on  briialf  of  the  foreign  jnanubcturer. 

4.  Sacdon  807.20  ^  amoided  by 
adding  new  paragruh  (a)(B)  to  laad  as 
foUows:  I  -    ,.„.5i  ...    • 

§807.i2D  WiMinaat  faQMHraMiaaMMFa 


2891  (initial  Registiatimi  of  Device  - 
Establisfament).  Forms  are  available 
upon  request  from  the  Office  of 
Compliance,  Center  for  Devices  and 
Radiological  Health  (HFZ^07),  Food  . 
and  Drug  Administration.  2098  Geither 
Rd..  Rockville.  MD  20850.  or  from  Food 
and  Drug  Administration  district  offices. 
Subsequent  annual  r^istiation  shall  be 
accomplidied  on  Fona  FDD-289la 
(Annual  Registration  of  Device 
Establishment),  which  will  be  furnished 
by  FDA  to  establishments  wdiose 
registration  for  that  year  was  validated 
under  $  807.35(a).  TbB  forme  will  be 
mailed  to  the  owner  or  opmrators  of  all 
establishments  via  the  official 
correspondent  in  accordance  with  the 
schedule  as  described  in  §  807.21(a). 
The  completed  form  shall  be  mailed  to 
the  address  designatad  in  this  paragr^h 
30  days  after  receipt  from  FDA. 
•       -•       •'•      #■  -  •   •». 

6.  SsctfiDn  807.40'i^  revised  to  read  as 
follows: 


(a)*  '  •  . 

(8)  Acts  as  the  U.$. -designated  agent 
as  defined  in  $807.^r). 

•        •       •        •      '  • 

5.  Section  807.22  Is  amended  by ' 
revising  pan^raph  (a)  to  read  as  follows: 

§807,22    Mofwrawd  wt>m» «p  raglatir 

(a)  The  first  regist^ticn  of  a  device 
establishment  sl^  lie  on  Form  FDA- 


§807.40 

device  HaMns  for  U.&  aganta  Of  foraigii 
»of 


(a)  £ach  Ibcaign  device  numufacturer 
who  exports  davices  into  the  United 
States  uiall  designate  a  person  as  their 
U.S.-designated  agent,  who  is 
responsible  for 

(1)  SidrndtiSng  lADR  repcHta. 

(2)  Submittina  annual  cotificatieas, 

(3)  Acting  as  tJaa  official 
correspondent, 

(4)  Submitting  registratian 
information. 

(5)  Snbmittii^  device  listing 
informaticm.  and 

(6)  Submitting  premarkst 
notifications. 

(b)  The  fioreign  manufacturer  shall 
provide  FDA  with  a  statement  of 
authorization  for  their  U.S.-desigData  to 
pecfoim  hIDR  reporting  duties  under 
part  803  of  thisdaapter,  and  to  register, 
list,  and  submit  pramarket  notifications 
under  this  part.  The  foreign 
manufacturer  must  provide  this 
statement  of  authorization  along  with 
the  name,  address,  and  telephone 
number  of  the  person  initially 
design^ed,  at  any  subsequent  person 
designated  as  the  U.S.-dmignated  agent, 
within  5  days  of  the  initial  or 
subsequent  designatian.  Information 
shall  be  sent  to  Uie  Center  for  Devices 
and  Radiological  Health.  Medical 
Device  Reporting,  Food  and  Drug 
Administration,  P.O.  Box  3002, 
Rockville,  MD  20847-3002. 

(c)  The  U.S.-designated  agent  of  a 
foreign  device  manufacturer  that  exports 
devices  into  the  United  States  is  ' 
required  to  register  \he  foreign 
nunufecturer's  establishments  or  places 


of  business,  and  to  Ust  die  foreign 
manufacturer's  davices.  in  acooHrdanoe 
with  subpart  B  of  this  part,  unless 
exempt  imder  subpart  D  of  this  part,  and 
to  submit  premaricet  notifications  in 
aoccffdanoe  with  subpart  E  of  this  part, 
llie  information  submitted  shall  be  id- 
the  English  language. 

Dated:  Oaober  25. 1995. 
William  B.Scha]ts, 
Deputy  Commissioner  for  Policy. 
{FR  Doc  95-29906  Filed  12-»-95: 8:45  aai) 
■aUNB  OOOB  4i«s-«t-a 


21  CFR  Parts  . 

Datogadons  of  AuttMi%  Madlcal 
Davica  Raporting  Procaduras     _^^  ^... 

AOBICV:  Food  and  Drug  Administration, 

HHS. 

action;  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  tFDA)  is  amending  the  ~ 
regulations  for  d^egaticms  cff  authority 
to  redelegate  to  certain  officials  in  the    - . 
Center  fiw  Devices  and  Radiological 
Health  fCDRH)  authorities  relating  to 
medical  device  reporting  procedures. 

EFFECTIVE  DATE:  December  11, 1995. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kerry  G.  Rothschild,  Center  for 
Devices  and  Radiological  Health 
(HFZ-84).  Food  and  Drug 
Administration,  2094  Gaithn  Rd., 
Rockville,  MD  20850,  301-594- 
4765,  or 
Ellen  R.  Rawlings.  Division  of 
Managen^ent  Systems  and  Policy 
(HFA-34q).  Food  and  Drug 
Administration.  56Q0  Fillers  Lane. 
Rockville,  MD  20857, 301-443-   ,. . , 
4976.  ; 

SUPPLEMENTARY  INFORMATION:  FDA  i»~'; 
amending  the  delegations  of  authority 
under  part  5  (21  CFR  part  5)  by  addi^ 
new  §  5.98  Authoiity  relating  to  medical 
device  reporting  procedures.  In 
conjunction  with  CDRH's  issuance  of  a 
medical  device  reporting  final  rule 
under  sectitm  519  of  the  Federal  Food*  i 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360i),  the  Commissioner  of  Food 
and  Drugs  (the  Commissioner)  has 
decided  to  delegate  to  certain  officials  in 
CDRH  the  authority  to  approve 
electronic  reporting  imder  21  CFR 

803.14.  to  request  Uw  submiasicm  of 
additional  information  undor  21  CFR 

803. 15,  and  to  grant  as  revoke      :  vi*ov^ 
exemptions  and  variances  from 
reporting  reqiiixements  under  21  CFR 
803.19.  Delegation  of  these  authorities 
to  the  directors  and  deputy  directors  of 
the  Office  of  the  Director  and  the  Office 
of  Siirveillance  and  Biometrics,  CDRH, 
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will  increase  the  efficiency  of  (he 
medical  device  reporting  process. 
The  authority  delegated  may  be 
redelegated  further  only  with  the 
Commissioner's  approval..Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  part  5 

Authority  delegations  (Government 
agencies),  Imports.  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5^-DELEQATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 


Authority:  5  U.S.C.  504.  552.  App,  2;  7 
U.S.C.  138a,  2271;  15  U.S.C  638, 1261-1282, 
3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C  1451-1461);  21 
U.S.C  41-50,  61-63, 141-149,  467f,  679(b). 
801-886, 1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321-394);  35  U.S.C.  156;  sees.  301, 
302,  303.  307.  310.  311,  351,  352,  354.  361. 
362, 1701-1706,  2101.  2125,  2127,  2128  of 
the  Public  Health  Service  Act  (42  U.S.C  241, 
242.  242a.  2421,  242n,  243,  262,  263,  263b, 
264,  265,  300U-300U-5,  300aa-l,  300aa-25. 
300aa-27,  300aa-28);  42  U.S.C.  1395y. 
3246b,  4332,  4831(a),  10007-10008;  E.O. 
11490, 11921,  and  12591;  sees.  312,  313,  314 
of  the  National  Childhood  Vaccine  Injury  Aa 
of  1986,  Pub.  L.  99-660  (42  U.S.C  300aa-l 
note). 

2.  New  §  5.98  is  added  to  subpart  B 
to  read  as  follows: 

§5.98    Authority  relating  to  medical  device 
reporting  procedures. 

(a)  The  Director  and  Deputy  Directors, 
Center  for  £)evices  and  Radiological 
Health  (CDRH),  and  the  Director  and 
Deputy  Director,  Office  of  Surveillance 


and  Biometrics,  CDRH,  are  authcHized  to 
approve  electronic  reporting  under 
§803.14  of  this  chapter. 

(b)  The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health  (CDRH),  and  the  Director  and 
Deputy  Director,  Office  of  Surveillance 
and  Biometrics,  CDRH,  are  authorized  to 
request  the  submission  of  additional 
information  under  §  803.15  of  this 
chapter. 

(c)  The  Director  and  Deputy  Directors. 
Center  for  Devices  and  Radiological 
Health  (CDRH).  and  the  Director  and 
Deputy  Director.  Office  of  Svirveillance 
and  Biometrics,  CDRH,  are  authorized  to 
grant  or  revoke  exemptions  and 
variances  from  reporting  requirements 
under  §  803.19  of  this  chapter. 

Dated:  September  1. 1995. 
WiUiam  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
[PR  Doc.  95-29905  Filed  12-8-95;  8:45  am] 
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REMINDERS 

The  rules  arxl  proposed  rules 
in  this  Hst  were  edttoriatty 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  ttiis  fist  has  no 
legal  significance. 

Rules  Going  Into  Effect 
Today 

AGRICULTURE 
DEPARTIMENT 
Agrtcuitiiral  Marketing 
Service 

Olives  grown  in  Caiifomia  aixJ 
impoited:  published  11-9-95 

AGRICULTURE 
DEPARTMEMT 

Cooperative  State  Research, 
Education,  and  Extension 
Service 
Grants: 


Human  dvugs: 

iMulin-oompoeed  dnMj/n  ^-   - 
'  'Ev.  caftNlcaiion  taes:     '  ^t.  s^ 

published  11-9-96 
Organisation,  functions,  and 
auuioniy  oeiegaKins: 
Cenlar  for  Devices  and 
Radtological  HaMc 
pubHshed  12-11-96 
HEALTH  AND  HUMAN 
SERVICES  DEFARTMENT 
HeeHii  Care  FInancInQ 
AdniiiisliMlun 
Medk»re: 
Rnandal  retaMonships 
twtween  physicians  arxl 
health  care  entities  that 
furnish  dnical  laboratory 
services;  reporting 
requirements;  putilished 
12-11-95 
HOUSMQ  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 

Community  development  block 
grants: 

Miscellaneous  amendments; 
published  11-9-95 

Comments  Due  Next 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 


Potatoes  (Irish)  grown  in- 
Dtaine:  comments  due  by 
12-18-95;  published  11- 
16-95 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  12- 
22-95;  published  12-5-95 
AGRICULTURE  , 

DEPARTIffiNT 
Federal  Crop  Inauranoe 
Corporation 

Crop  insurance  regulations: 
Malting  iMriey  option  crop 
lnsurarx:e  provisions; 
comments  due  t)y  12-21- 
95;  published  12-11-95 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Admlnlstratkm 
Fishery  conservation  and 
management 
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Summer  ftounder;  comments 
due  by  12-21-95; 
published  11-28-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
detections: 

Illinois;  comments  due  by 
12-22-95;  pubfished  11- 
22-95 

Air  quaHly  planning  purposes; 
designation  of  areas: 

Pennsylvania;  comments 
due  by  12-20-95; 
published  12-5-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Personal  communications 
services: 

Microwave  facilities 
operating  In  1850  to  1990 
MHz  (2  GHz  band): 
retocation  costs  sharing; 
comments  due  by  12-21- 
95;  piMished  11-1-95 
Radio  stations;  table  of 

assignments: 

Illinois;  comments  due  by 
12-21-95;  published  11-3- 
95 

New  Mexico;  comments  due 
by  12-21-95;  published 
11-3-95 


New  York;  comments  due 

by  12-21-95;  published 

11-3-95 
Washington  et  al.; 

comments  due  by  12-22- 

95:  published  11-6-95 
Wisconsin:  comments  due 

by  12-22-95;  published 

11-6-95 
Wyoming;  comments  due  by 

12-21-95;  published  11-^ 

95 

FEDERAL  HOUSING 
FINANCE  BOARD 
Affordable  housing  program 
operation: 

Application  requirements  for 
limited  sut>sidized 
advances;  comments  due 
by  12-18-95;  published 
11-1-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Prescription  drug  production 
labeling;  medication  guide 
requirements;  comments 
due  by  12-22-95; 
published  11-24-95 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Rights-of-way;  use;  tramroads 
and  logging  roads;  Oregon 


and  CaMtomia  (O&C)  and 
Coos  Bay  revested  lands; 
comments  due  by  12-18-95; 
published  11-16-95 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Environmental  statements; 
availability,  etc.: 

Fall  Creek  Falls  State  Parte 
and  Natural  Area.  TN; 
comments  due  by  12-18- 
95;  published  11-3-95 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Admlnlstratton 

Electrk:  motor-driven  mine 
equipment  and  accessories: 
Underground  coal  mines- 
Higlvvoltage  longwall 
equipment  safety 
standards;  comments 
due  by  12-18-95; 
published  11-14-95 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Emptoyee  Retirement  Income 
Security  Act: 

Employee  benefit  plans; 
collective  bargaining 
agreement  criteria; 
comments  due  by  12-18- 
95;  published  11-22-95 


TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 

Great  Lakes  Annual  Marine 
Events;  comments  due  t>y 
12-18-95;  published  11-1- 
95 

TTUVNSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Airbus;  comments  due  by 
12-19-95;  published  11-8- 
95 

Airixis  Industrie;  comments 
due  by  12-18-95; 
published  11-3-95 

Saab;  comntents  due  by  12- 
19-95;  published  11-8-95 

Class  E  airspace;  comments 
due  by  12-20-95;  published 
11-8-95 

Class  E  airspace;  conrmnents 
due  by  12-18-95;  pubbshed 
11-6-95 

Meetings: 

Civil  Tiltrotor  Oevek)pment 
Advisory  Committee; 
comments  due  by  12-22- 
95;  published  11-16-95 


IV 
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CFR  CHECKLIST! 


TMto 


This  checklist.  prepa#ed  by  the  Office  of  Ihe  Federal  Ffegister,  is 

puMshed  weeMy.  it  i$  arranged  in  the  order  of  CFR  titles,  stocit 

numbers,  pricas,  and  revision  dates. 

An  astsrisic  (*)  prece^  each  entry  that  has  been  issued  since  last 

weel(  and  which  is  n^  availabte  for  sale  at  the  Government  Printing 

Office. 

A  cheddKt  of  curenl|  CFR  volumes  comprising  a  complete  CFR  set, 

also  a«ipears  in  the  Mest  issue  ofthe  LSA  (Ust  of  CFR  Sections 

Aftocted).  which  is  mnaod  monthly. 

The  annual  rate  for  sUiscnplion  to  aN  revised  volumes  Is  $883.00 

domestic.  $220.75  a^dHional  for  foreign  maiNng. 

Men  orders  to  the  Si^Mrintendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954,  Pifsburgh.  PA  15250-7954.  AN  orders  must  be 

accompanied  by  renfttance  (check,  money  order.  QPO  Deposit 

Account.  VISA,  or  Master  C«d).  Ciwge  orders  may  be  telephoned 

to  Ihe  GPO  Order  D«Bk.  Monday  through  Friday,  at  (202)  512-1800 

from  SKX)  ajn.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

10(202)612-2233. 


TWe 

1, 2  (2  RMsrved)  .... 

3  0994Camplation 
and  tats  MDand 
101) ..« 

SPartR 

WW 

700-1199  

1200-€nd,6(6 
Reserved) 


8tocfc  Nufnbsf 


71 

0-26 

27-45 

46-51  - 

52  

53-209  

210-299  

300-399  

400-699  . 

700-899  

900-999 

1000-1059  .„ 
1060-1119  .... 
1120-1199  ..„ 
1200-1499  .... 
1500-1899  ..„ 
1900-1939  .... 
1940-1949  .... 
1950-1999  ... 
2000-€nd 


•  Parte 
1-199  .... 
200-End 


101 

^50 

51-199 ... 
200-399  . 
4a(M99. 
SOO-End 

11  

12  Parts 
1-199  .... 
200-219. 
220-299  . 
30fr499. 
SD0-W9. 
6aO-End 

13 


.'(869-026-OOOOM) $5.00       Jan.  1,  1995 


.  (869^026-00002-6) ......  404)0  <  Jaa  1, 1995 

.  (86H126-00003^  ..^  5i0  Jan.  1, 1995 

.  (86^4)26-00004-2) 23A)  Jan.  1, 1995 

.(869^026-00005-1) 204)0  Jan.  1.  1995 


.  (86»4Q6-«)006-9) 23410       Jan.  1, 1995 


.  (869-026-00007-7) 214)0  Jaa  1, 1995 

.(869-O26-00008-5) 14.00  Jan.  1, 1995 

.  (6«9'<l26-O00O9-3) 21.00  Jan.  1, 1995 

.(869^026-00010-7) 304)0  Jan.  1, 1995 

.(869^)26-00011-5).....  254)0  Jan.  1. 1995 

.  (869^126-00012-3) ......  344)0  Jan.  1,  1995 

.  (869-O26-00013-1) 164)0  Jan.  1.1995 

.(869^)26-00014-0) 21410  Jaa  1, 1995 

.(869-026-00015-8) 234)0  Jan.  1. 1995 

.(869^026-00016-6) 324)0  Jan.  1, 1995 

.  (86^)26-00017-4) 234)0  Jan.  1. 1995 

.  (869^026-00018-2) 154)0  Jan.  1. 1995 

.(869-026-00019-1) 124)0  Jan.  1, 1995 

.  (869m26O002&4) 324)0  Jan.  1. 1995 

.  (869^)26-00021-2) ......  364)0  Jan.  1,  1995 

.(869^026-00022-1) 164)0  Jan.  1,  1995 

.  (86^026-00023-^ 304)0  Jan.  1,  1995 

.  (869^026-00024-7) 404)0  Jan.  1, 1995 

.  (869^)26-00025-5) 14.00  Jan.  1, 1995 

.....  (86H)26-00026-3) 23410  Jan.  1,  1995 


.  (86W)26-00027-l) 304)0  Jan.  1. 1995 

.(86»-0e6-000Q8O) 234)0  Jan.  1, 1995 

.  (86»-026-0002M) .....  304)0  Jan.  1. 1995 

.(869^)26-00030-1) 234)0  Jan.  1, 1995 

.(869-026-00031-0)..:...  154)0  *Jan.  1,  1993 

.(8694)26-00032-8) 21.00  Jan.  1,  1995 

.  (869-026-00033-6) 39.00  Jan.  1,  1995 

.  (869-026-0003M) 14.00  Jan.  1,  1995 

.(869-026-00035-2) 124)0  Jan.  1. 1995 

.  (869-026O0036-1) 16.00  Jan.  1,  1995 

,(869^)26-00037-9) 28.00  Jan.  1, 1995 

.  (869-026O0038-7) 234)0  Jon.  1, 1995 

.(86^-026-00039-5) 19.00  Jan.  1,  1995 

.  (869-026-00040-9) 35.00  Jan.  1,  1995 

.  (86^026-00041-7) 324)0  Jan.  1, 1995 


141 

1-59  

60-139 

140-199  ... 
200-1199  . 
120(HEnd. 

ISPartK 

0-299  

300-799... 
800-€nd  .. 


Stock  Number 


.  (869-026O0042-5) 334)0 

.(869-O26-00043-3) 274)0 

.(869-026-00044-1) 134)0 

.  (869^)26-00045-0) 234)0 

.(86^-026-00046-8)...-.  164)0 

.  (869^)26-00047-6) 154)0 

.  (869-026-00048-4) 264)0 

.(86^-026-00049-2) 214)0 

.  (869-026O00S0-6) 74)0 

.(86^-026-00051-4) 194)0 

.  (869^)26-00052-2) 254)0 


16  Parts: 

0-149  

ISOtttt  .».•••«•••.... 
1000-End 

17  Parts: 

1-199  . (869-026-00054^ 204)0 

200-239 „ „....  (869-026-00055-7) 244)0 

240-€nd  „..  (869-026O0056-5) 304)0 

18  Parts: 

1-149  

150-279  

280-399  

400-€nd  


.  (86^026-00057-3) 164)0 

.  (66^02600058-1) 134)0 

.  (869-026-00059-0) 134)0 

.  (86^-02600060-3) 1 14)0 


191 
1-140  .... 
141-199 
200-End 


(86*026-00061-1) 254)0 

(869-026-000620) 214)0 

(869^02600063-8) 124)0 


201 

1-399  

400^499... 
SOO-End  .. 

21  Parts: 

1-99  .-. 

100-169  ... 
170-199  ... 
200-299  ... 
300-499... 
500-599... 
600-799... 
800-1299. 
1300-End. 

22  Parts: 

1-299  

300-End  .. 

23  ..••■•••»; 


.... (86^026-00064-6) 204)0 

„ (869-026-00065^) 344)0 

(869-026O0066-2) 344)0 

(869-026-00067-1) 164)0 

(86W)26-fl006»-9) ......  214)0 

(869-026-00069-7) 224)0 

(8W-026O0070-1) 74)0 

(86W)26-00071-9) 394)0 

(869-02600072-7) 224)0 

(86W)a6-00073-5) 9.50 

(86*026-00074-3) 234)0 

(86»-026-00075-1) 134)0 

(869-026O0076-0) 334)0 

(86*026-00077-8) 244)0 

(869-026-00078-« 224J0 

24  Parts: 

0-199 (86*026-00079-4) 404)0 


,  (86*026-00080-8) 194)0 

,  (86*02600081-6) 234)0 

(86*02600082^ 204)0 

.(869^)26-00083-2) 244)0 

.  (869-026-00084-1) 244)0 


200-219  

220-499  

tXXr^ny  .»»•.*•»••.•• 
700-899  ...... 

900-1^9 ..:. 

1 700-End „..  (86*026-00085-9) 1 74)0 

25  .. ™ (86*026-00086-7) 324)0 

26Parts: 

§§  1.0-1-1.60 (86*026-00087-5) 214)0 

§§  1.61-1.169 (86*026-00088-3) 344)0 

§§  1.170-1  JOO (869-026-00089-1)  ..._.  244)0 

§§  1.301-1400 (86*026-00090-5) 174)0 

§§  1401-1440 (869-026-00091-3) 304)0 

§§1441-1.500 (869-026O0092-1)  22.00 

§§  1 501-1 M) (86*026-00093-0) 214)0 

§§  1.641-1.850  .._ „..  (869-O26-O0O94-8)  ...-.  254)0 

§§  1.851-1.907 (869-026O0095-6) 264)0 

§§  1.908-1.1000 (869-O26-O0O96-4) 274)0 

§§  1.1001-1.1400  (869-026-00097-2) ..._.  254)0 

§§  1.1401-End  , (869-026-00098-1) 334)0 

2-29 (86*02600099-9) 254)0 

30-39  (869^026-00100-6) :  184)0 

40-49 (86*026-00101-4) 144)0 


Jan.  1, 1995 
Jan.  1,1995 
Jan.  1, 1995 
Jaa  1,1995 
Jaa  1,1995 

Jaa  1,1995 
Jaa  1, 1995 
Jaa  1,1995 

Jaa  1.1995 
Jaa  1,1995 
Jaa  1,1995 

Apr.  1, 1995 
Apr.  1, 1995 
Apr.  1,  1995 

Apr.  1, 1995 
Apr.  1, 1995 
Apr.  1,  1995 
Apr.  1.  1995 

Apr.  1.  1995 
Apr.  1, 1995 
Apt.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1, 1995 

Apr.  1,  1995 
Apr.  1, 1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1, 1995 
Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1, 1995 

Apr.  1, 1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1.  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1.  1995 
Apr.  1,  1995 
Apr.  1, 1995 


P\Bderal  Register  /  Vol.  60,  No.  237  /  Monday.  December  11,  1995  /  Reader  Aids 


50-299... 
30(M99, 
500-599. 
6004nd 


Stock  NunriNT 

..  (86*02600102-2)  „....  144)0 

.:  (86*026-00103-1) 24.00 

..(869O26-00106-9) 6.00 

..  (86*026-00105-7) 84)0 


271 

1-199  

200-End  .. 

2t  Parts: 

1-42  

43  afM  .... 


26 

0-99 

10O499: 
500-899. 
900-1899 
1900-1910  (§§1901 

1910.999) 

1910  (§§1910.1000 

end) 

1911-1925  .........._ 

1926 

1927-End 


(869-026-00106-5) 374)0 

......(86*02600107-3) 134)0 

Z".  (869-026-00108-1) 274)0 

.....  (86902600109-0)  224)0 

.....  (869026-001 10-3) 21 4)0 

.....  (86*026-001 1 1-1) 9.50 

™..  (86*026-001 12-0) .._..  36.00 

(86*026-001 13-8) 1 74)0 

.110 

(66*02600114-6) 334)0 


to 


.(86*02600115-4)  _....  224)0 

.(86*-026O0116-2) 274)0 

.(86*022-00114-1)  ....„  33.00 

.  (869-022-001 15-9) 364)0 


30  Parts: 

1-199  (869-026-00119-7) 254)0 

20^699 (86*02600120-1) 204)0 

700-End  (869-026O012I-9) 304)0 


31 

0-199  

20O«id  . 

32  Parts: 
1-39.  Vol.  I 
1-39.  Vol.  I 
1-39.  Vol.  I 
1-190  ...... 

191-399  ... 
400-629.. 
630^99... 
700-799... 
80O«)d  .. 

33  Parts: 
•1-124  ...„ 
125-199  ... 
200-End  .. 

34  Parts: 

1-299 

300-399  ... 
40O{nd  - 


(86*02600122-7) 15.00 

.  (869-O26-00123-5)  „....     254)0 


i94n 

„ „ „..  184)0 

—  (86*02600124-3) 324)0 

......(86*02600125-1) 384)0 

(86*026001260^ 264)0 

—  (86*02600127-8) 144)0 

(86*026-00128-6) 21 4)0 

(869-0260012*4) 224)0 


(869026001300) 204)0 

.  (869-O26O013I-6) 2700 

(86*02600132^ 2400 


1-199  „„ 
20O«ld 

37 


0-17  ..„ 
18-B)d 


,..(86*02600133-2) 2SO0 

...  (869-026O0134-1) 214)0 

...(86*022-00132-^ 40JOO 

...  (86*02600136-7) 1200 

..  (869O26O0I37-5)  _....  1500 

..  (86*02600138-;^ 3700 

..  (86*02600139-1) 2QO0 

(86*02600140-5) 30O0 

(86*02600141-3) »4» 

(86*026-00142-1) 1700 

(86*02600)43-0). 4000 

(86*02600144-8) ......  39O0 

(86*02600145-9 1100 

(869-026O01464)  36O0 

(86*O26O0U7-2) 36O0 

(86*022-00145-1) 23O0 

(869-022-00146-9) 4100 

(86*02600150-2) ......  4100 

(86*02600151-1) 2500 

(86HQ6O0152-9) 1700 

(869-022-001S0-7) 36O0 

(86*02600154-5) ......  2)00 


Apr.  1. 1995 

Apr.  1, 1995 

*Apr.  1,  1990 

Apr.  1. 1995 

Apr.  1,  1995 
•Apr.  1, 1994 

Jiiy  1,1995 
July  1,1995 

July  1,1995 
July  1,  1995 
July  1,1995 
July  1,1995 

July  1.1995 

Jiiy  1. 1995 
July  1,1995 
July  1.1994 
July  1.1994 

July  1,1995 
July  1,1995 
July  1,1995 

July  1,1995 
July  1,1995 

3July  1. 1964 

2July  1, 1964 

2July  1. 1964 

July  1,1995 

July  1,1995 

JuV  1,1995 

»July  1. 1991 ' 

July  1,1995 

July  1,1995 

July  1.1995 
July  1,1995 
July1, 1995 

July  1,1995 
July  1,1995 
July  1.1994 

July  1, 1995 

July  1.1995 
July  1,1995 

A^  1,1995 

Jiiy  1,1995 
July  1,1995 

July  1.1995 


Ady  1.1995 
July  1,1995 
July  1,1995 
Ji4y  1.1995 
July  1.1995 
July  1,1994 
July  1,1994 
July  1,  1995 
July  1, 1995 
July],  1995 
July  1,1994 
July  1,1995 


TMe 

«)0-424  .......,„ (86*026-00156-3) 26O0 

425-699 (86*02600156-1) 30O0 

700-789 (869-026-00157-0) 25.00 

790-End  (86902600158-8) 15.00 

41CtMiplm: 

1, 1-1  to  1-10 „. 13X10 

1, 1-1 1  to  Appendn.  2  (2  Stsaned) 13O0 

*^ — • 14O0 

9  ••••••••"••••••••••■••»"•••••••..•••*•••»••.•.«.„,«„,«,„.„  „.^,,  AJoQ 

9 13O0 

10-17  . „ 9^ 

18,  Vol.  I,  Paris  1-5 njOQ 

18,  Vol.  II.  Parts  6-19 ]ijoo 

18,  Vol.  HI.  Ports  20-52 13O0 

19-100  13.00 

1-100  (869-026-0015*-6) 9.50 

101 (869-026O0160-0) 29O0 

102-200 — (86*02600161-8) 15.00 

201-End  (86*O26-0016*-6) 13O0 

42  Parts: 

1-399 _ (869-022-00160-4) 24O0 

400-429 (86*022-00161-2) 26.00 

430-End  (86*02200162-1) 36.00 


431 

1-999  (86*022-00163-9) 23O0 

1000-3999 (869-022-00164-7) 31 OO 

400OEnd (86*022-00166-5) 14O0 

44  (86*022-00166-3) 


Julyl,  1995 

-  July  1,  1995 

July  1.  1995 

Jiiy  1,1995 

*Mi  1,  1964 

^Mf  1,  1984 

iJuty  1,  1984 

ij(4y  1,  1964 

>July  1. 1984 

iJuly  1, 1984 

'July  1.1964 

'July  1, 1964 

'Jitfy  1.  1984 

'Julyl.  1984 

'Julyl,  1984 

Jtiy  1.1995 

July  1,1995 

July  1.1995 

Julyl,  1995 

Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

27O0       Oct.  1,  1994 


4A  P^fftft* 

1-199  ....'. (86*-02W)0167-1) 22O0 

200-499 (869-022-00168-0) 1500 

500-1 199 (869-022-0016*-8) 32O0 

1200-End (86*02200170-1) 264)0 

46Parts: 

1-40 (86*02200171-0) . 

41-69  (86*022-00172-8) .. 

70-89  (86*022-00173-6) . 

90-139 (86*-022-00174-4)  .. 

140-155 (869-022-00175-2)  - 

156-165 (86*022-00176-1) .. 

166-199 (869-022-00177-9) .. 

20O499 (869-022-00176-7) .. 

50O-End  (869-022-001 7*-5)  _ 


471 

0-19 

20-39 

40-69 ^^ 

70-79  

80-Ertd  .... ...... 

aChaplMs: 

1  (Ports  1-61)  .... 

1  (Parts  52-*9)  ... 

2  (Parts  201-251) 
2  (Parts  252-299) 

7-14"I!I™ZZ 

15-28  

/T-tna  .....„..._.. 


.(86*022-00180^ 
.(86*02200181-7) 
.  (86*02200182-5) 
.  (869-022-00183-3) 
.  (86*02200164-1) 

.(86*022001860) 
(86*02200186-8). 
.  (86*02200187-6) . 
.  (869-022-00188^  . 
.(86*O22O018*-2). 
.  (86*02200190^) . 
.  (86*02200191-4) . 
.  (869-O22O0192-2) . 


1-99 (86*02200193-1) 

100-177 (86*02200194^ 

178-199 (86*022-00195-7) 

20O.399 (86902200196^) 

400^999 (86*02200197-3) 

1000-1199 (86*02200190-1) , 

1200-End (86*0220019*0) . 


501 

1-199  .... 
200-699. 
600-End 


.(86*02200200-7) 

.  (869-022OQ201-5) 

(86*022-00202-3) 


20O0 
16O0 
8.50 
I5O0 
I2O0 
17O0 
17O0 
2100 
15O0 

25O0 
20O0 
14O0 
244)0 
26O0 

36O0 
23O0 
16O0 
1300 
2300 
30O0 
32O0 
17O0 

24O0 
30O0 
21O0 
30O0 
35O0 
19O0 
15O0 

2SO0 
22O0 
27O0 


Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 

Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1.  1994 
'Oct.  1,  1993 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1.  1994 
Oct.  I.  1994 
Oct.  I,  1994 
Oct.  I,  1994 
Oct.  I,  1994 

Oct.  1,  1994 
Oct.  I.  1994 
Oct.  1. 1994 
Oct.  I.  1994 
Oct.  1. 1994 
Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1,  1994 

Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  I,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
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Slock  Niiinbv 


(869-026'«»6M) : 


ConvMe199SCRse< 

kicioiche  Cn  Edttion: 

SubKftption  (moledtas  issued)  .» 
'-'%Ktviduai  copiM - " 

ConvMe  set  (one-tkne  mamg) 


36JBO       Jan.  1, 1995 
883.00  1995 


26100 

tDO 

18&00 


1995 
1995 
1992 


UMI 


-  V 


i--^- 


Cornplete  set  (onetime  moing) 
Complele  set  (one-time  moifing) 


223X0 
244.00 


1993 
1994 


>  Becauw  rittt  3  it  an  ovwd  compiallon,  Ms  MluRw  and  oi  p(«viaus  vohjniM 
Knuld  b*  raloined  a»  a  pammwnl  ntorane*  MUM. 

2nw  July  t.  IMS  «flon  of  32  Cn  Porti  M89  contains  a  not*  orty  for 
Pols  t-39  mciuiw*.  For  Hw  U  ttxt  ol  flit  Mmw  AcqiMion  BaguloAom 
n  Parts  1-39,  comull  ttw  tvM  CfR  vdunm  HsMd  as  of  July  1,  1984,  eontoMng 
ihoMpaiSi 

*nw  My  1.  1966  «ation  of  41  CFR  Ctti«>t«s  1-10O  contains  a  not*  only 
(01  Qwptars  1  1o  49  induDvs.  For  ttw  U  text  of  procuramoni  rogiMions 
in  Chaptors  1  to  49,  consdt  Itw  *l«w«n  CFR  voturms  issiMd  as  of  My  1, 
1964  cor4aining  ttiOM  dKiptors. 

•fla  ormndniMll  to  this  votunw  wot*  promulgalod  during  iti*  parted  Apr. 
1,  1990  to  Mar.  31,  199S.  Th*  CFS  votum*  inu*d  Aprl  1,  1990,  st«ould  b* 


•No  anwndnwnls  to  Ms  voMn*  w«r*  promulgat*d  during  ttw  period  My 
1, 1991  to  Juw  30, 1995.  Th*  CFB  vokim*  iMMd  My  1, 1991,  should  b*  rdakwd. 

•No  amwctnonls  t*  itiis  votum*  w*r*  promulgalsd  duing  ttw  pwiod  January 
1,  1993  to  D*c*mb*r  31,  1994.  ID*  CFS  votum*  isM*d  January  1,  1993,  should 

'No  anwndrmnts  to  tt*  volum*  w*r*  promolgalod  during  ttw  ported  Odobar 
1,  1993.  to  S*pl*rrtb*r  30,  1994.  Th* CF»  votum*  issu*d  Octotoor  1,  \m,*ieM 

•No  unwrrinwnh  to  Wis  volum*  war*  promulgated  during  ttw  parted  April 
t,  1994  to  Moch  31,  199S.  Ilw  CFB  vokm*  iSM*d  April  1,  1994,  shodd  b* 


vOr-Ak. 
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NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formattKi  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  dociiment. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Oder  Procoaoing  Code: 

*7296 


Charge  your  order 
It's  easy! 

To  fax  your  orders  (202)  51 2-2250 


l-J  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8.  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $  ^ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 

Checl(  method  of  paynf>ent: 

G  Check  payable  to  Superintendent  of  Documents 


Company  or  personal  name 

(Rease  type  or  print) 

Additional  address/attention  line 

Street  address 

City.  State.  Zip  code 

Daytime  phone  including  area  code 

□  GPO  Deposit  Account                                    - 

□  VISA      □  MasterCard                       (expiration  date) 

IE           ni    zn 

Thank  you  for  your  order! 


A/9* 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


UMI 


Federal  Register 
Document 
Drafting 
Handbooic 

» -     ■ 

A  Handbooic  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  In  the  Federal  Register.  The' 
updated  equirenf^ents  In  the  handt)00k    ^ 
reflect  recent  changes  In  regulatory         '; 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $Sc50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *(X33  CfMrg*  your  orttor.    flBlI^^C 


CfMry*  your  ordv. 
irsttyl 
YES.  please  send  me  the  foUowing  indicated  publications:  To  l«  yeur  ordw  «id  lnqulrt..-(202)  512-2250 

clpies  of  DCX:UMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


*  f 
1.  The  total  cost  pi  my  order  is  $. 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 
Type  or  Paint 


(Cmnpuiy  or  peStonal  name) 


(Additional  address/attention  line) 


(Street  address] 


3.  Please  choose  method  of  payment: 

n  Check  payable  to  the  Superintendent  ol  Documents 
Q  GPO  Deposit  Account        I    I    I    I    i    M    l~L— I 
n  VISA  or  MasterCard  Account 


"T- 

_L. 


(City,  State.  ZIP  Code) 


(Credit  carci  expiradon  date) 


Thamk  you  for  your  order! 


(Daytime  phone  including  ana  code) 


(Signature) 
4.  Matt  lb:  New  Orders.  Superintendent  of  Documents.  PXD.  Box  371954.  Pittsburgh,  RA  15250-7954 


(NaviaAl) 
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PDOAL  Urasnt  t>abUdMd  daily.  Mondaythrough  Friday, 
(not  Dabliahad  an  Satisdaya.  Sundays,  or  oa  official  holidays),  by 
tha  u£Bce  (rftha  Pedfli^  Kagistar.  National  Aidiivas  and  Records 
Adminittntion.  Washiiiglon.  DC  20408.  undar  the  Fedaral  Rndstar 
Act  (4e  Stat  SOO.  as  ai»BPdad;  44  U.8.C  Gh.  IS)  and  the 
lagulatiaos  of  the  Adn^biistntive  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Oistxibalkm  is  made  only  by  the  Siwnintendent  of 
Documents.  U.S.  Government  Prihtinc  tJmce.  Wasninrton,  DC 
80402. 


The  Fedaral  t^gMv  ppivides  a  unifann  system  for  making 
available  to  the  public  tegulations  and  leou  notices  issuedoy 
Fadanl  igsnclas  The«fe  inchtds  PraaidBima]  proclamations  and  -~^ 
Executive  (Men  and  faderal  agsncy  documents  hsving  general 
applicability  and  legal  bfhct.  documents  raquiied  to  be  published 
by  act  of  Congress  and  bther  Federal  agancy  documents  of  public 
intareet  Documents  aii  on  file  tor  puwc  inspection  in  the  Office 
of  the  Federal  Register  the  day  befne  they  are  publidied.  unless 
earlier  filing  is  requested  by  the  issuing  agancy. 

The  seal  of  the  Nationajl  Archives  and  Reooids  Administration 
authenticates  this  issusi  of  the  Federal  Saglalar  as  the  official  serial 
publication  established  under  the  FedanUKMister  Act  44  U.S.C 
1S07  pravides  that  the  contents  of  the  Fedaral  legirtar  shall  be 
judioaUy  noticed. 


The  PMaral  Sagialar  i«  published  in  paper.  24x  mioDfiche  and  as 
an  online  database  thiduah  GPO  Accea*.  a  service  of  the  U^. 
Government  Printing  Omoe.  The  online  database  is  updated  by  6 
ajn.  aadi  day  dw  Feda^  Bagialar  is  published.  The  dat^Mse 
includes  both  text  and  Graphics  from  volume  59,  Number  1 
Osmiaiy  2. 1994)  brw^Ree  public  access  is  available  cm  a 
Wide  Arae  Infonnatioiii  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  btemet  users  can  acoees  die  database  by 
unng  dM  Worid  Wide  Web;  the  Supcsintandoit  of  Documents 
home  nags  address  is  lmp://www.acceis  ■ffl»agov/8u_docs/,  by 
using  lool  WAIS  cliei4  software,  at  by  t^iet  to 
swaft.eocess.gpagov.  then  login  as  guest,  (no  pessword  required 


1  time. 


^    ,    .         ^         ^ ^ I  required). 

Dial>ln  usars'should  u^  communic&ions  software  and  modem  to 
call  (202)  512-1661:  Mw  s«rais.  then  k^  as  guest  (no  password 
rmdrad).  For  general  ^ifarmation  about  GPO  Access,  omtact  the 
CfO  Access  User  Suppbrt  Team  by  sendiu,  Internet  e-mail  to 
help«eida05.eids  gpo-flpv:  by  fining  to  (2^  512-1262;  or  by 
;  (202)  512-i530]between  7  son.  and  5  pjn.  Eastern  tint 

except  for  Federal  holidays. 


Tha  ennual  subacriptiad  jvice  for  the  Federal  Ragialer  paper 
edition  is  $494.  or  $544  for  a  combined  Fedaral  fiqdstw.  Federal 
Register  Index  and  Listof  CFR  Sectians  ASscted  (LSA) 
subscription;  the  microfiche  edition  of  the  Fedaral  Ri^jialer 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscripSons  are  avaiUpIe  far  one-half  the  ennual  rate.  The  charge 
for  individual  copies  in  paper  farm  is  $8.00  far  eech  issue,  or  $6.00 
fat  each  group  of  paoasias  actually  bound:  or  $1.50  for  each  issue 
in  microfiche  form.  All! prices  inchide  repilar  domestic  post^e 
and  handling,  Intemati<nial  customers  pfiase  add  25%  for  foreign 
handling,  Remit  check  or  money  order,  made  peyable  to  the 
Superintendent  of  Doo^ents,  or  charge  to  your  GPO  Deposit 
Account  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Doci)ments.  P.O.  Box  371954.  PitUburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  tha  Fedaral  *—'--- 


Hew  Te  Gils  TUs  PubHcatJen;  Use  the  volume  niunber  and  the 
pege  number.  Example.-.  60  PR  12345.  ^ 


® 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

t*lill    i    1    lilll      11                                                                                                                                                                                           -»_-'^  w'*^ 

aiiiiecn|H  iwia                                                   ^       . 
Paper  or  fiche 
Assistance  writh  public  subscriptions 

sai-sii-iaoe 

512-1808 

Geoerd  aidftM  iaivmation 

202-S12-1S30 

Single  oopieaAwk  oopiaa: 

Paper  or  fiche 

Assistance  with  public  single  copies 

512-1800 
512-1803 

FEDERAL  AGENCIES 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

523-5243 
52»-5243 

atthevdartUsisBee. 

THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 


Any  pKtoa  who  luw  the  Fsdaral  Ragister  tnd  Code  of  Federal 
Rsgniattoni 

WHO;       Sponsoted  by  the  Office  of  the  Federal  Register. 
WHATi     Frse  public  fariefingt  (appraximately  3  hour*)  to  present: 

1.  The  rafnlatory  process,  Mrith  a  focus  on  the  Federal  Register 
I  and  tlia  public's  role  in  the  development  of 


2.  The  relationship  between  the  Federal  Register  and  Code  of 

FMacsl  Regulations. 
S.  Tha  invariant  elemenU  of  typical  Federal  Register 

(faxuaMnts. 
'^     4.  An  introduction  to  tlie  finding  aids  of  the  FR/CFR  system. 

WHY:       To  pravide  the  public  with  access  to  infonnation  necessary  to 
leeeMch  Federal  agency  regulations  which  directly  afiect  them. 
Than  will  be  no  discussion  of  specific  agency  reguiatioos. 


WASHINGTON,  DC 

(Two  Saaatooe) 
WHBNt  January  9,  1996  at  9:00  am  and 

January  23,  1996  at  9:00  am 
WimE:  Office  of  the  Federal  Register  Conference 

Room.  800  North  Capitol  Street  NW.. 
'    ^  Weshington.  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESBRVATKMiSi   202-523-4536 
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Agricultural  Marketing  Service 

RULES 

Agricultural  commodities  and  services;  Federal  regulatory 
review 

Correction,  63762 
Milk  marketing  orders: 

Middle  Atlantic,  63612 

Paducah.  KY.  63612-63613 
Onions  (Vidalia)  grown  in  Georgia.  63609-63610 
Onions  groMm  in— 

Texas.  63610-63612 

Agriculture  Departmeitt 

See  Agricultural  Marketing  Service 

See  Cooperative  State  Research.  Education,  and  Extension 
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See  Forest  Service 
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Cotton,  wool,  and  man-made  textiles: 
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Direct  grant  programs.  63872-63873        > 
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review: 
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Division,  63736-63737 
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Environmental  statements;  availability,  etc.: 
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Tritium  supply  and  recycling.  63878-63891 
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Supwfimd;  ngpcx^  and  remedial  actions,  proposed 
•ettlaments,  etc:.: 
Oiicago  biduatritl  Waste  Haulers  Site,  IL.  63712 

EmeMv  omce  o>  the  Pieeldent 

5ae  National  Drug  Control  Policy  Office 
See  Presidential  Ddcuments 
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Airworthiness  diieitives: 

Empresa  Brasileita  de  Aeronautica,  &A.  (EMBRAER). 
63613-6361^ 

Fairchild;  conectton.  63762 

Fokker.  63615-«i617 

Leaijet.  63617-6»19 


Airworthiness  direc  tives: 
Airbus,  63665-6^7 
Boeing,  63663-6^665 

Federal  Oommunlo^Mom  Commteeioo 


Radio  stations;  t^l#  of  assignments: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulaiory  documents  haMng  general 
applicability  andlegal  effect,  moet  of  which 
are  Iceyed  to  and  codified  in  the  Code  of 
Federal  Regutations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Istod  in  the  first  FEDERAL 
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DEPARTMENT  OF  AQRICULTURE 
Agricultural  Mariwting  Service 

7CFRPwt956 

IPockM  No.  FV96-066-2Flfq 


VMalia  Onions  Qrovim  In  i 
Expcn— ■  and  Aaeeitmcnt  Rale 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

action;  Final  rule. ' 

SUMMARY:  The  Department  of 
Aaricalture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisicms  of  an  interim  &ial  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  generated  funds  to 
pay  those  expenses  imder  Marketing 
Order  No.  955  for  the  1995-96  fiscal 
period.  Authraization  of  this  budget 
enables  the  Vidalia  Onion  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  September  16, 1995. 
through  September  15, 1996. 
FOR  FURTHBt  INFORMATION  CONTACT; 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Aleck  J.  Jonas,  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  2276.  Winter  Haven,  FL  33883- 
2276,  telephone  941-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  imder  Marketing  Agreement 
and  Order  No.  955  (7  CFR  part  955), 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  imdeor  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 


amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  Under  the  provisions  of  the 
mariceting  order  now  in  effect,  Vidalia 
onions  are  subject  to  assessments.  It  is 
intended  that  Uie  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  onions  handled  during  the 
1995-96  fiscal  period,  which  began 
September  16, 1995,  and  ends 
September  15, 1996.  This  final  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreamdlable  conflict  with 
this  rule. 

The  Act  provides  that  parties  may  file 
suit  in  court.  Under  section  608c(15)(A) 
of  the  Act,  any  handler  subject  to  an 
order  may  file  with  the  Secretary  a 
petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law  and  request 
a  modification  of  the  order  or  to  be 
exempted  therefrom.  Such  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  The  Act  provides  that 
the  district  court  of  the  United  States  in 
any  district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  eqi2ty 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Admfriistrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  oriraitation  and  compatibility. 

There  are  approximately  240 
producers  of  Georgia  Vidalia  onions 
under  this  marketing  order,  and 
approximately  145  handlers.  Since  the 


interim  final  rule  was  issued, 
information  regarding  a  reduction  in  the 
number  of  producers  from 
approximately  250  to  240  was  received. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Vidalia  onion  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expensed  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
Vidalia  Onion  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Vidalia  anions.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local -area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  The 
budget  was  formulated  and  discussed  in 
a  piwlic  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportimity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Committee's  expenses. 

The  Committee  met  July  20, 1995,  and 
unanimously  recommended  a  1995-96 
budget  of  $343,000,  $11,000  more  than 
the  previous  year.  Budget  items  for 
1995-96  which  have  increased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses)  are:  Dues  and 
subscriptions,  $2,500  ($2,000), 
equipment  maintenance,  $1,600  ($750), 
office  overhead,  $6,000  ($3,000),  office 
supplies,  $3,500  ($3,000),  telephone, 
$5,000  ($4,000),  printing,  $2,200 
($2,000),  postage  and  courier,  $6,000 
($5,000),  employee  salaries,  $65,000 
($60,000),  miscellaneous  general  and 
administrative,  $1,700  ($1,000), 
marketing,  $146,500  ($132,000),  $6,500 
for  retirement,  which  was  included  in 
the  employee  benefits  category  last  year, 
and  $25,400  for  a  newly  created 
compliance  category.  Items  which  have 
decreased  compared  to  those  budgeted 
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for  1994-95  (in  pueiitheses)  are: 
Equipment  purchases.  $2j000  ($3,000). 
PICA  «npIoyer,  $3,100  ($4,250). 
employee  boiefits  (oealth  and  dental). 
$7,000  ($13,500).  reieaich.  $48,500 
($80,000).  and  ($8.0#0)  for  (xmtract 
outside  labor,  tot  wiiidi  no  funding  was 
racoramended  this  y^MX. 

The  Committee  aI|o  unanimously 
recommended  an  aslessment  rate  of 
$0.10  per  50-pound  bag  or  equivaknt  of 
Vidalia  onions,  the  same  as  last  year. 
This  rate,  when  applied  to  anticipated 
shipmmts  of  3.017.100  50-pound  bags 
or  eouivalents  of  Vi4alia  onicms,  would 
yield  $301,750.  TheCcHnmittee  also 
anticipates  shipments  of  50.000  50- 
pound  bags  of  previeusly  unasaessed 
Vidalia  onions  which  have  been  in 
storage,  which  will  ]|ield  an  additional 
$5,000  in  assessment  inccme.  This, 
along  with  $4,250  ifli  intnest  Income 
and  $32,000  from  the  CommittBe's 
authoriaad  reserve,  ^11  be  adeqiiate  to 
cover  budgeted  exp«iases.  Funds  in  the 
Committee's  authorised  reserve  as  of 
September  15,  lOOS^amounted  to  over 
$173,000  and  were  Within  the  maximum 
permitted  by  the  order  of  three  fiscal 
periods'  expenses.  However,  at  its 
September  21, 1995j|  meeting  the 
Committee  voted  to  tefund  $100,000  of 
this  amount  pro  rata  to  handlers  who 
paid  assessments  dicing  the  1092-03, 
1993-94,  and  1994-95  fiscal  periods.  To 
determine  each  handler's  {Roportionate 
share,  the  Committee  plans  to  total  the 
excess  funds  tot  each  of  these  fiscal 
periods,  divide  this  tooess  by  the  total 
assesBments  levied  (ki  all  hmdlers 
diuing  this  period,  ^id  apply  the 
resukiBg  percaitagejito  the  assessments  . 
paid  by  eech  Individual  handler  during 
the  thiee-year  period.  Funds  remaining 
in  the  reserve  will  b#  adequate  for 
administrative  operating  expenses,  if 
needed. 

An  interim  final  rile  was  published 
bi  the  Federal  Regisler  on  September 
19, 1995  (60  PR  483$  1).  That  interim 
final  rule  added  §935.208  to  authorize 
expenses  and  esti^llsh  an  assessmmt 
rate  for  the  Committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  October  19, 
1995.  No  comments  were  received. 

While  this  rule  wfll  impose  some 
additional  costs  on  ^andters,  the  costs 
are  in  the  form  of  luiiforra  assessments 
on  handlers.  Some  df  the  additional 
costs  may  be  passed!  on  to  producers. 
However,  these  cost^  will  be  ofEset  by 
the  benefits  derived  by  the  operation  of 
the  maiiceting  order.  Therefore,  the 
Administrator  of  th4  AMS  has 
determined  that  thid  rule  will  not  have 
a  significant  economic  impact  on  a 
sub^antial  niunber  of  small  entities. 


After  ccmsidraation  of  all  relevant 
matter  presemed,  including  the 
information  and  reccanmendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  eSecttiate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  posQioning  the  eSactive 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1995-96  fiscal 
period  began  on  September  16, 1995. 
The  marketing  order  requires  that  the 
rate  of  assessment  for  the  fiscal  period 
apply  to  all  assessable  anions  handled 
diuing  the  fiscal  period.  In  addition, 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule. 

List  ofSnbjects  in  7  CFR  Part  955 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  955  is  amended  as 
follows: 

PART  956— VIOAUA  ONIONS  GROWN 
INQEOROIA 

Acoordingfy,  the  interim  final  rule 
amending  7  CTR  part  955  which  was 
published  at  60  PR  48361  on  September 
19, 1995,  is  adopted  as  a  final  rme 
without  change. 

Dated:  E)ec8niber  6t  1995. 
SiuuoB  BoBiar  LanrilMn, 
Deputy  Director,  Fruit  and  VegetaNe  Dj  vision. 
[FRDoc  95-30234  Filed  12-11-95;  8:45  am] 
aajjNQ  cooa  3in  u  r 


7CFflPart950 

[Dodwt  No.  FV95-059-2IPR:  Amendment  1] 


Onlona  Qrown  in  South  Texas; 
Increased  Expsnsssand 
Establishmsnt  of  Assessment  Rats 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Amended  interim  final  rule 

with  request  for  comments. 

SUMMAirr:  This  interim  final  rule 
amends  a  previous  interim  final  rule 
which  authorized  administrative 
expenses  for  the  South  Texas  Onion 
Committee  (Committee)  under  M.O.  No. 
959.  This  interim  final  rule  increases  the 
level  of  authorized  expenses  and 


establishes  an  assessment  rate  to 
generate  funds  to  pay  those  expenses. 
Authorization  of  this  increased  budget 
enables  the  CtHnmittee  to  incur 
additional  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlera. 

DATES:  Efiiactive  August  1, 1995,  through 
July  31, 1996.  Comments  received  by 
January  11. 1996  will  be  considOTed 
prior  to  issuance  of  a  final  rule. 
ADOncaacS;  Intoested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  amt  in  triplicate  to  the  Docket  Cl^, 
Fruit  and  Vegetable  Divisi<m,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456.  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and    ' 
page  number  of  this  issue  of  the  Federal 
Roister  and  will  be  available  for  public 
Inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  houn. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Martha  Sue  Qark,  Mariceting  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456.  telephone  202-720- 
9918,  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  1313 
East  Hackberry.  McAllen.  TX  78501. 
telephone  210-682-2833. 
8UPPLEMBITARY  MFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  143  and  Order  Na  959,  both  as 
amended  (7  CFR  part  959).  regulating  '^ 
the  handling  of  cmions  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"atdm."  The  order  is  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674). 
hereinafter  referred  to  as  the  "Act" 

The  Department  of  Agriculture 
(Department]  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  amended  interim  final  rule  has 
been  reviewed  under  Executive  Order 
12778.  Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect.  South  Texas  onions  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  onions 
handled  during  the  1995-96  fiscal 
period,  which  began  August  1, 1995, 
and  ends  July  31, 1996.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  die  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretd^  a  petition  stating  that 
the  order,  any  provisimi  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  oe  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  die  petition.  Aft«r  the 
hearing  the  Secretary  would  rule  on  the 
petition.  Tlie  Act  juovides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  thebandler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  tne 
date  of  die  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  {RPA), 
the  Admhiistrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  tibe  economic  impact  of  this 
rule  on  small  entities. 

The  ptupose  of  the  RFA  is  to  fit 
regulatoiy  actions  to  the  scale  of 
bigness  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  tmduly 
or  disproportionately  burdened. 
Marketing  orders  isoied  pursuant  to  the 
Act,  andme  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
thmiigh  group  action  of  essentially 
small  entities  acting  on  their  own 
behall  Thus,  both  statutes  have  small 
entity  orientation  and  compatibili^. 

There  am  approximately  89  prooucere 
of  South  Texas  onions  under  this 
mBTirff<fig  oidu,  and  approximately  35 
handlers.  Since  the  interim  final  rule 
was  issued,  information  regarding  an 
increase  in  the  munbw  of  producers 
from  approximately  70  to  89  was 
received.  Small'agricultural  producers 
have  bem  defined  by  the  Small 
Business  Administiatimi  (13  CFR 
121.601)  as  those  having  annual  rec^pts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  vdiose  annual  receipts  are  less 
than  $5^000.000.  The  majority  of  South 
Texas  aaian  pnroducen  and  handlers 
may  be  classified  as  small  entities. 

Ilie  budget  of  oqienses  for  the  1995- 
96  fiscal  "period  was  prepared  by  the 
South  Texas  Onion  Conunittee.  the 
agency  responsible  for  local 
administration  of  the  markrting  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  Committee  are  producers  and 
handlers  of  South  Texas  onions.  They 
are  femiliar  with  the  Committee's  needs 
and  vrith  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 


budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directiy  affected  persons  hava  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

Committee  administrative  expenses  of 
$239,250  for  personnel,  office,  and 
compliance  expenses  were 
recommended  in  a  mail  vote.  The 
assessment  rate  and  funding  for  the 
research  and  promotion  projects  were  to 
be  recommended  at  a  later  Committee 
meeting.  1^  Committee  administrative 
expenses  of  $239,250  were  published  in 
the  Fedoal  Register  as  an  interim  final 
rule  August  17, 1995  (60  PR  42774). 
That  interim  final  rule  added  §  959.236. 
authorizinB  expenses  for  the  Committee, 
and  provided  tnat  interested  persons 
could  file  comments  through  September 
18, 1995.  No  comments  were  filed. 

The  Committee  subsequentiy  met  on 
November  14, 1995,  and  unanimously 
recommended  an  increase  of  $1,000  for 
insurance  in  the  reoenUy  approved 
1995-96  budget.  The  Committee  also 
imanimously  recommended  $246,000 
for  promotion  and  $99,000  for  miion 
breeding  research.  Budget  items  for 
1995-96  which  have  increased 
compared  to  those  budgeted  for  1994-95 
(in  parentlwses)  are:  Manager's  salary, 
$19,094  ($15,172).  office  salaries, 
$24,000  ($22,000).  payroll  taxes,  $4,000 
($3,100),  insurance,  $8,000  ($6,250), 
rent  and  utilities,  $6,500  ($5,000), 
supplies,  $2,000  ($1,500),  postage, 
$1,500  ($1,000).  telephone  and 
telegraph,  $4,000  ($2,500),  ftirniture  and 
fixtures,  $2,000  ($1,000),  equipment 
rental  and  maintenance,  $3,500 
($2,500),  contingencies,  $6,706  ($3,978), 
manager  travel,  $5,000  ($3,000), 
CBP<«di<*n  onion  promotion,  $5,000 
($4,450),  $226,000  for  the  Thacker 
(koup  fw  promotion  ($200,000),  onion 
bree<Ung  research,  $99,000  ($88,028), 
and  $3,750  fat  deferred  compensation 
(manager's  retirement),  and  $5,000  for 
miscellaneous  promotion  expenses, 
which  vrare  not  line  item  expenses  last 
year.  All  other  items  are  budgeted  at  last 
year's  amounts. 

The  initial  1995-96  budget,  published 
on  August  17, 1995,  did  not  establish  an 
assessment  rate.  Therefore,  by  a  vote  of 
11  to  1,  the  Committee  also 
recommended  an  assessment  rate  of 
$0.10  per  50-pound  container  or 
equivalent  of  onions,  $0.06  mme  than 


last  year's  assessment  rate.  The  no  vote 
came  from  a  grower  who  thought 
increasing  the  assessment  rate  from 
$0.04  to  $0.10  cents  was  too  great  an 
increase.  This  rate,  when  applied  to 
anticipated  shipments  of  approximately 
6,000,000  million  50-poimd  containers 
or  equivalents,  will  yield  $600,000  in 
assessment  income,  which,  will  be 
adequate  to  cover  budgeted  expanses. 
Funds  in  the  reserve  as  of  October  31 , 
1995,  were  $408,314,  which  is  within 
the  maximum  permitted  by  the  order  of 
two  fiscal  periods'  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlera.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  of&et  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  (m 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  othw 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
v^  tend  to  effisctuate  the  declared 
poUcy  of  the  Act. 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  prelimhiary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Roister 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  began  on 
August  1. 1995,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
onions  handled  during  the  fiscal  period; 
(3)  handlera  are  aware  of  this  action 
which  was  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  that  taken  for  the  1994-95 
fiscal  period;  and  (4)  this  interim  final 
rale  provides  a  30-day  comment  period, 
and  all  comments  timely  received  will 
be  considered  prior  to  finalization  of 
this  action. 

List  of  Subjects  in  7  CFR  Part  959 

Mariceting  agreements,  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  950  is  amended  as 
follows: 
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PART  M9-ONION8  QROWN  M 
80UTH7EXAS 

1.  The  authority  Qitation  for  7  CFR 
part  959  continuea  \o  read  as  follows: 

Aattorily:  7  U.S.C  tol-674. 

2.  Secdon  959.230  is  revised  to  read 
as  follows:  | 

NalK  Tbic  MCtioo  will  not  aiqMar  in  the 
Cods  of  Fedenl  Regullitions. 


I  of  $585i250  by  the  South 
Texas  Onion  Comnfttee  are  authcwfzed 
and  an  aaaBssment  ^ste  of  $0.10  per  50- 
pound  oontainor  or  bquivalant  m  onions 
is  established  far  tha  fiscal  period 
ending  July  31. 199$.  Unexpended 
funds  may  be  OBTied  over  as  a  reserve. 

Dated:  December  6.  ^895. 


Deputy  Director.  Phiit^md  Vegatal^  DMskm. 
fFR  Doc.  95-30232  Fl^d  12-11-95;  8:45  am] 


7CFRPMt1004     . 

MHk  In  Itie  MMdto  AttMrtlc  MartsMkiQ 

AQSICV:  Agricultural  Maricedng  Service. 
USDA.  j 

ACTION:  Final  rule. 


r:  This  docament  removes  the 
suspension  action  (DA-95-24)  ismad 
on  August  17, 1995,  and  published  in 
the  Fadaral  Ragisim  on  August  24, 1995 
(60  FR  43953)  hi  effect  under  the 
Middle  Atlantic  order  through  Febniary 
1996.  The  suspension  is  no  linger 
needed  because  an  amended  order  for 
that  market  becameiefiBctive  on 
December  1. 1995  ((OFR  55309). 
gWCWE  DATE:  Detjonber  12. 1995. 
FOR  RNITNEf)  MPOM^ATION  OONTACT: 
Gino  M.  Tosi,  Kfarkking  Specialist, 
USDA/AMS/Dairy  tKvision,  Order 
Fonnulation  Brandt,  room  2971,  South 
Buildhig,  P.O.  Box  #6456.  Washington. 
DC  20090-6456  (20^)  690-1366. 

kflOItt 


This  correction  eisiires  that  a 
suspension  schedutad  to  continue 
through  February  1$96  will  be  removed. 
The  suspensicm  was  issued  August  17. 
1995.  and  published  In  the  August  24, 
1995.  Federal  Rsgifer  (60  FR  43953). 
The  provisions  aosfted  by  the 
suspension  (sectionis  1004.7  and 
1004.12)  have  beenamanded,  making 
the  suspoision  uimtocessary. 

This  document  r^noves  the 
suspension  action  (60  FR  43953)  and 


ensures  that  the  Code  of  Federal 
Regulations  will  reflect  only  the 
amended  language  (and  not  the 
suspended  laonguage  in  the  two 
aforementioned  sections  of  the  Middle 
Atlantic  order). 

Therefoito,  under  tiie  authority  of  7 
U.S.C  601-674.  the  suspension  of 
provisims  of  7  CFR  part  1004, 
published  in  the  Federal  Register  on 
August  24. 1995  (60  FR  43953).  is  lifted 
efiective  December  12. 1995. 

Dated:  December  6. 1995. 
Shkiey  R.  WalkiiH. 

Acting  Assistant  Secretary,  Marketiitg  and 
Beguhtory  Programs. 
(FR  Doc  95-30231  Filed  12-11-95: 8:45  am) 


7CFRP«t109t 

PA-96-27] 

MHk  in  vM  PeoiKi8n»  KY,  MertteViiQ 
Aive,  lemNiiMiuii  of  cevHm 
PvovMotM  of  Vie  Order 

AQENCV:  Agricultural  Mariceting  Service, 
USDA. 

action;  Final  rule. /  •^' 

•UMMAKY:  This  document  terminates  the 
remaining  administrative  provisions  of 
the  Paducah,  Kentudcy.  Federal  milk 
marketing  order  (Order  90),  effective 
upon  publication  in  die  Federal 
Register.  All  of  the  monthly  operating 
provisions  were  terminated  as  of 
November  1, 1995.  since  the  terms  and 
provisims  of  the  order  no  longer 
effectuated  the  declared  policy  of  the 
Act. 

EFFECTIVE  DATE:  December  22, 1995. 

FOR  FURTHER  MFORMATION  CONTACT: 
Nicholas  Memoli,  Mariceting  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456  (202)  690-1932. 

•UPPLBKNTARV  INTOnMATICN;  Prior 
documents  in  this  proceeding: 
Termination  Order  Issued  OctobOT  23, 
1995;  published  October  31, 1995  (60 
FR  55179). 

The  RegulatOTy  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proporad  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
60S(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  t^minates  the  remaining 
administrative  provisions  of  the 
Paducah,  Kentucky,  order. 


The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Jiistice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irrecondlable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  inqxised  in 
connection  with  uie  order  is  not  in 
accordance  with  law  and  reqiiest  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  ia 
afforded  the  opportunity  for  a  hearing 
on  the  petiti<m.  After  a  hearing,  the 
Secretary  would  rule  m  the  petitiotL 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handlw  is  an  inhabitant,  or 
has  its  prindpal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 

Erovided  a  bill  in  equity  is  filed  not 
Iter  than  20  da)rs  after  the  date  of  the 
entry  of  the  ruling. 

A  comment  period  was  not  provided 
since  tlMre  were  no  intnested  parties 
affected  by  the  termination  rader. 

It  is  hereby  found  and  determined 
that  §  1099.1  otibB  Paducah,  Kentucky, 
order  does  not  effectuate  the  declared 
policy  of  the  Act. 

Statement  of  Consideratian 

This  rule  terminates  the  remaining 
administrative  provisions  of  the 
Paducah,  Kentucky,  Federal  nu&  order. 
There  currentiy  are  no  handlers 
regulated  under  the  Paducah,  Kentucky, 
Older.  TumOT  Dairies,  the  one  handler 
that  was  regulated  under  Order  99, 
became  regulated  under  the  Southeast 
order  on  September  1, 1995,  because  of 
its  greater  sales  into  that  mariceting  area. 
Producers  who  ship  their  milk  to 
Turner's  Fultcm,  Kentudsy,  plant  now 
have  their  milk  pooled  under  the 
adjacent  Southeast  Fedoal  milk  order. 

Since  there  wrere  no  plants  regiilated 
under  the  Paducah,  Kmtucky,  order,  all 
of  the  monthly  opwating  provisions 
were  terminated  as  of  November  1 , 
1995.  However,  the  termination  order 
left  intact  certain  administrative 
provisions  that  were  embodied,  by 
reference,  in  §  1099.1  of  the  order. 


The  maricet  administrator,  in  his 
capadty  as  the  order's  liquidating  agent, 
has  completed  the  disbursement  of  all  of 
the  money  remaining  in  the 
administrative,  producer-settiement. 
and  marketing  service  funds  established 
under  the  order.  Hence,  the  remaining 
provisions  of  the  order  should  be 
terminated. 

Therefore,  the  aforesaid  provisions  of 
$  1099.1  of  the  order  are  hereby 
terminated. 

For  good  cause  shown,  this  rule  shall 
be  eSwidve  December  22. 1995.  Neither 
a  comment  period  nor  a  30-day  effective 
date  is  provided  in  that  all  other 
provisions  of  the  order  were  terminated 
effective  November  1, 1995,  and  no 
parties  are  affected  by  this  action. 

List  of  Subjects  in  7  CFR  Part  1099 

Milk  mari»ting  orders. 

PART  10M-MILK  IN  THE  PADUCAH. 
KENTUCKY  MARKET1NQ  AREA 
[REMOVEPI 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  7 
U.S.C.  601-674,  7  CFR  part  1099  is 
removed 

Dated:  Decemtwr  4, 1995. 
Sdriey  K.  WatUas, 

Acting  Assistant  Secretary,  MaHceting  and 
Regulatory  Programs. 

[FR  Doc  95-30095  Filed  12-11-95;  8:45  ami 
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NATIONAL  CREDIT  UNK>N 
ADMINISTRATK>N 

12  CFR  Part  701 

Technical  Amandmanta;  Organiiatlon 
and  Oparpftton  of  Fadaral  Cradit 
Uniona;  CorracHon 

agency:  National  Credit  Union 

Administration  (NCUA). 

ACTION:  Correction  to  final  regulation. 

SUMMARY:  This  document  corrects  an 
inadvertent  error  in  an  amendatory 
instruction  to  the  final  regulations 
which  were  published  Tuesday. 
November  28. 1995  (60  FR  58502).  The 
regulations  consolidated  all  current 
regulations  and  requirements  that  apply 
to  federally  insured  state^ihartered 
credit  imions  in  one  place,  the 
regulations  on  requirements  for 
insurance.  The  error  occiured  in  one  of 
the  conforming  technical  amendments. 
EFFECTIVE  DATE:  January  29. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  M.  Ulan.  Special  Counsel  to  the 
General  Counsel,  1775  Duke  Street, 
Alexandria,  VA  22314,  or  telephone 
(703)  51fr-6544. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  published  on 
November  28, 1995,  there  was  an 
inadvertent  error  in  an  amendatory 
instruction  to  the  final  regulation.  The 
final  regulations  concern  requirements 
for  insurance.  However,  the  error  was 
contained  in  the  instruction  for  a 
technical  amendment  to  §  701.21 — 
Loans  to  members  and  lines  of  credit  to 
members.  This  correction  is  being  made 
in  order  to  ensure  that  the  final 
regulation  is  published  correctly  in  the 
Code  of  Federal  Regulations. 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  28. 1995  of  the  final 
regulations  which  were  the  subject  of 
FR  Doc.  95-28703,  is  corrected  as 
follows: 

§701.21    [Corrededl 

On  page  58504,  column  one,  the 
second  line  of  amendatory  instruction 
3.,  the  word  "fourth"  is  corrected  to 
read  "fifth". 
Becky  Baker, 
Secretary,  NCUA  Board. 
[FR  Doc.  95-30178  Filed  12-11-95;  8:45  am) 
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DEPARTMENT  OF  TRAN8P0RTATK>N 
Fadaral  Aviation  Admtoiiatnrtion 

14  CFR  Part  39 

pocket  No.  96  NM  236  AD;  Amendment 
39-0457;  AO  96-25-11] 

Airworthinaaa  Diracttvaa;  Empraaa 
BraalMra  da  Aaronautica,  S.A 
(EMBRAER)  Modal  EMB-120  Sarlas 
Airplanaa 

AGENCT:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  Request  for 
comments. 

summary:  litis  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  EMBRAER  Model 
EMB-120  series  airplanes.  This  action 
requires  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  limit 
the  revolutions  per  minute  (RPM)  of  the 
propeller  during  ground  operation,  and 
removing  and  installing  a  new  placard. 
This  AD  also  requires  revising  the  FAA- 
approved  maintenance  program  to  limit 
the  maximum  RPM  of  the  propeller 
during  groimd  operations.  This 
amendment  is  prompted  by  reports  of 
failures  of  in-service  propellers  and 
subsequent  testing,  which  revealed  that 
operating  the  propeller  at  or  near  certain 
nominal  propeller  RPM  produces  high 


vibration  stress.  The  actions  specified  in 
this  AD  are  intended  to  limit  exposure 
to  high  vibration  stresses  during  ground 
operations  under  certain  weather 
conditions;  this  situation  could 
accelerate  fatigue  cracking  if  corrosion 
is  present  in  the  propeller,  which  could 
lead  to  the  feilure  of  the  propeller  and 
subsequent  reduced  controllability  of 
the  airplane. 
DATES:  Effective  December  27, 1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  12. 1906. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
236-AD,  1601  Land  Avenue,  SW., 
Ronton,  Washington  98055-4056. 

Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Ronton.  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
Office,  Small  Airplane  Directorate, 
Campus  Building,  1701  Columbia 
Avenue,  Suite  2-160,  College  Parte, 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carla  J.W.  Worthey,  Aerospace 
Engineer,  Flight  Test  Branch,  ACE- 
116A,  FAA,  AtianU  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160.  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7364;  fax  (404)  305-7348. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  foilures  of  in- 
service  Hamilton  Standard  14RF,  14SF. 
and  6/5500/F  series  propellers.  Result  of 
inspections  have  revealed  internal 
corrosion  in  the  taper  bore  and  external 
damage  to  the  shank  section  on  these 
propellers.  Such  internal  corrosion  or 
external  damage  reduces  the  design 
allowable  stress  levels  of  the  propeller 
material.  Further  inspections  revealed 
that  the  corrosion  and  damage  is  evenly 
distributed  amongst  the  subject 
propellers.  However,  fracturing  has 
occiured  predominately  on  the 
Hamilton  Standard  14RF  series 
propellers  installed  on  EMBRAER 
Model  EMB-120  series  airplanes.  This 
disparity  has  prompted  an  investigation 
into  operational  difiierences  between  the 
airplanes  utilizing  these  propellers. 

A  vibration/loads  survey  and  analysis 
was  conducted  by  Hamilton  Standard 
on  the  Hamilton  Standard  14iy^  series 
propellera  installed  on  EMBRAER 
Model  EMB-120  series  airplanes.  The 
survey  and  analysis  results  verified  that 
high  vibration  stresses  could  occur  on 
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aU  Hamilton  Standard  propeller 
installaticHis  durinajgnmnd  opefation  in 
tail  and  cross  wincfl  (advene  winds) 
when  the  prop^ler  Is  operated  at  m 
near  73%  of  the  nominal  propeller 
revolutions  per  mirfeite  (RPM).  For 
EMBRAER  Model  ^fB-120  series 
airplanes  equipped  Iwith  Hamilton 
Standard  14RF  series  propellen, 
operation  at  73%  R^  is  coincident 
with  a  propellw  nafiral  frequency  at 
exactly  twrice  the  R^  (denoted  as  2P). 
which  {Koduces  higp  vibration  stresses. 
For  all  other  airplanes  equipped  with 
this  propeller,  the  2P  natural  frequency 
is  below  the  normalj  propeller  operating 
speed  and,  therefor^,  a  resonant 
vibration  could  not  occur. 

Subsequent  prop^Uer  vibr^on  survey 
testing  on  a  Model  «MB-120  series 
airplane  revealed  a  nossible  small 
downward  shift  in  me  2P  frequency 
RPM  on  these  airpl^es  relative  to  the 
original  1983  certification  test  data. 
Such  a  shift  could  iiicrease  cyclic  stress 
aa  the  i»opeller  blide  during  nwmal 
ground  operations.  The  possible  cause 
of  such  a  shift  could  be  attributed  to 
wear  and  normal  chjanges  in  the 
propeller  mass  pro[jerties  while  in- 
service.  ] 

Operation  of  Hamilton  Standard  14RF 
series  propellers  installed  on  EMBRAER 
Model  EMB-120  series  airplanes  at  or 
near  73%  of  the  noi|unal  propeller  RPM, 
if  not  corrected,  coijld  result  in  high 
stresses  on  the  propeller.  Such  hi^ 
stresses  subsequently  could  accelerate 
fatigue  cracking  at  existing  internal 
corrosion  pits  in  the  propeller,  which 
could  lead  to  the  Ealhue  of  the  propeller 
and  subsequent  reduced  controllability 
of  the  airplane. 

This  airplane  model  is  manulactured 
in  Brazil  and  is  typ4  certificated  for 
operation  in  the  United  States  imder  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
devebp  on  other  aitplanes  of  the  same 
tjrpe  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  limit 
ground  opwation  of  Hamilton  Standard 
14RF  series  propellfre  installed  on 
EMBRAER  Model  T^AB-120  series 
airplanes  at  or  near  ;73%  of  the  n<miinal 
propeller  RPM,  whilch  could  result  in 
high  stresses  on  thei  propeller;  this 
condition  could  acgelerate  fatigue 
craddng  at  existingiintemal  corrosion 
pits  in  &e  propeller,  which  could  lead 
to  the  Cailure  of  the  propeller  and 
subsequent  reduced  controllabUty  of  the 
airplane.  This  AD  requires  revising  the 
Limitations  and  Normal  Procedures 
Sections  of  the  AFKl  to  reduce  ground 


operating  RPM  to  MIN  RPM 
(approximately  50%),  except  for  brief 
excursions  as  needed  to  maneuver  the 
airplane,  which  will  limit  exposure  to 
hi^  cyclic  stresses  on  the  propeller. 
This  AD  also  requires  removal  of  a 
placard  and  installation  of  a  new 
placard  on  the  instrument  panel  of  the 
cockpit.  Additionally,  this  AD  requires 
revising  the  FAA-approved  maintenance 
program  to  limit  the  maximum  RPM  for 
groimd  opwations. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afiiecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  c<Mnmait  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpfol  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  fw  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "CcMnments  to 
Docket  Number  95-NM-236-AD."  The 


postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  powOT  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparatitm 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  Immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Prooediues  (44 
FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adiqption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMriljr:  49  U.S.C  106(g),  40101, 40113, 
44701. 

fSSilS   lAmanded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


9S-2S-11      EnbrMR     Amendment  39- 
9457.  Docket  95-NM-236-AO. 

AopIkabiUty:  All  Model  BMB-120  lerias;  >  ' 
airplanes,  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  tlie  praceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
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requirements  of  this  AD  is  affected,  the       ■  airplane  due  to  high  stresses  on  the  propeller  excursions  as  needed  to  maneaver  the 

owner/operator  must  use  the  authority  at  certain  nominal  propeller  revolutions  per  airplane. 

provided  in  paragraph  (e)  of  this  AD  to  minute  (RPM),  accomplish  the  following:  "CAUTION:  Ground  operation  above  Flight 

request  approvri  bam  the  FAA.  This  (a)  Within  14  days  after  the  effective  date  i^  significantly  increases  propeller  stress 

approval  may  address  either  no  action,  if  the  of  this  AD,  accomplish  the  requirements  of  ^^^^  certain  adverse  wind  conditions  (e.g., 

current  configuration  eliminates  the  unsafe  paragraphs  (aKl)  and  (a)(2)  of  this  AD.  taUwinds  or  rear  crosswinds).  Operation  in 

condition;  or  different  actions  necessary  to  (l)  Revise  the  Lmutations  Section  (under  .     „_  .  ,    „„„;^^  ♦„  .k. 

address  the  unsafe  condition  described  in  "PropeUer")  of  the  FAA-approved  Airplane  U»«RPM  range  must  be  avoided  to  u»e 

Uiis  AD.  Such  a  request  should  include  an  Flight  Manual  (AFM)  (in  die  basic  AFM  and  majdmum  extent  pracbcable. 

assessment  of  the  eflect  of  the  changed  in  AFM  Supplement  4)  to  include  the  (2)  Revise  the  Normal  Procedures  Section 

configuration  on  the  unsafe  condition  following.  This  may  be  accomplished  by  (under  "CLEARED  INTO  POSITION")  of  the 

addressed  by  this  AD.  In  no  case  does  the  inserting  a  copy  of  this  AD  in  the  AFM.  FAA-approved  AFM  to  separate  the  current 

presence  of  any  modification,  alteration,  or  "Condition  Levers  must  be  in  the  MIN  procedures  listed  under  the  "CLEARED  INTO 

repair  remove  any  airplane  from  the  RPM  position  during  all  groimd  operations,  POSITION"  heading  into  two  separate 

applicability  of  this  AD.  except  when  cleared  for  takeoff  or  during  headings,  as  follows,  to  delay  movement  of 

Compliance:  Required  as  indicated,  imless  landing  roll.  condition  levers  until  cleared  for  takeoff. 

accomplished  previously.  "Power  Levers  must  remain  at  or  below  ^his  may  be  accomplished  by  inserting  a 

To  prevent  failure  of  the  propeUw  and  Flight  Jdle  during  all  ground  operations,  of  this  AD  into  Uie  AFM. 

subsequent  reduced  controllability  of  the  except  for  brief  (approximately  5  seconds)  '^^ 

"CI£ARED  INTO  POSITION 

Landing  Lights  Switches ~ » ~ —  ON. 

STROBE  Light  Switch ~ ^• 

Transponder ~ ON. 

"CLEARED  FOR  TAKEOFF 

Condition  Levers  ~ - ~ ^^^^  ^P^- 

Multiple  Alann  Panel  LighU  ..„ ~ ~ CHECK  EXTIN- 

*^                         ^*^  GUISHED". 


(b)  Within  14  days  after  the  effective  date 
of  this  AD,  remove  the  placard  having  part 
number  (P/N)  120-30915-001  on  the 
instrument  panel  of  the  cockpit 

(c)  Within  30  days  after  the  effective  date 
of  this  AD,  install  a  new  placard  having  P/ 

N  12a-«1757-.001  on  the  instrument  panel  of 
the  cockpit. 

(d)  Within  14  days  alter  the  effective  date 
of  this  AD,  revise  the  FAA-approved 
maintenance  program  to  incorporate  the 
folloMring  into  Qiapter  61-00-00,  "Propeller 
System  Operating  Limitations,"  and  Chapter 

<   71-00-00,  "Propeller  Operating  Limitations," 
of  the  airplane  maintenance  manual: 

"To  prevent  excessive  propeller  stress,  do 
not  operate  above  60%  Np  UNLESS: 
The  wind  is  less  than  10  knots,  OR 
The  airplane  is  headed  into  the  wind  •«-/-45 

degrees. 

Wind  direction  must  be  monitored  locally 
at  the  run  up  site." 

(e)  An  alternative  mediod  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Nets  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  AUanta  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  This  amendment  becomes  effiective  on 
December  27, 1995. 


Issued  in  Renton,  Washington,  <mi 
December  6, 1995. 
Darrell  M.  PederBon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senrice. 
[FR  Doc.  95-30252  Filed  12-11-95;  8:45  am] 
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14CFRPart39 

[Docket  No.  M-NM-^S-AD;  Amendment 
39-9446;  AD  95-25-0?) 

Airworthiness  Directives;  Foldnr 
Model  F28  Msric  0100  Series  Airpisnss 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Marli  0100  series  airplanes.  This  action 
requires  inspection(s)  to  detect  cracks  of 
the  fuselage-mounted  half  of  hinge 
assemblies  of  the  small  cargo  door,  and 
replacement  of  any  cracked  hinge 
assembly  with  a  new  hinge  assembly. 
TTiis  amendment  is  prompted  by  a 
report  that  the  hinges  of  the  small  cargo 
door  on  these  airplanes  are  made  of  a 
material  that  is  sensitive  to  stress 
corrosion  cracking.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  feilure  of  the  hinges  of  the  small 
cargo  door  due  to  stress  corrosion 
cracking,  which  could  result  in  op>ening 
and/or  separation  of  the  door  while  the 
airplane  is  in  flight,  and  resultant  rapid 


decompression  and/or  structiiral 

damage  to  the  airplane. 

DATES:  Effective  December  27, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
27, 1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  12, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
213-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fokker 
Aircraft  USA,  Inc.,  1199  North  Fairfax 
Street,  Alexandria,  Virginia  22314.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Steeet,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 
SUPP(.EMENTARY  INFORMATION:  The 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  recently  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Model  F28  Mark  0100  series 
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airplanes.  The  RLD  advises  that  the 
hinges  of  the  small  cargo  door  on  these 
airplanes  are  made  of  aluminum 
AL2024-T4,  whichjis  a  material  diat  is 
senntive  to  stress  corrosion  cracking. 
Stress  corrosion  cracking  in  the  hinge  of 
the  small  cargo  door  could  result  in  the 
failure  of  the  hinge.  If  the  hinge  fails, 
the  small  cargo  doofe*  could  open  and/or 
separate  while  the  airplane  is  in  flight, 
which  could  result  fn  rapid 
decompression  andj'or  structural 
damase  to  the  airplane. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-52-048.  d^ed  March  5, 1993. 
which  describes  pn^cedures  for 
performing  a  one-ti«)e  hi^-firequency 
eddy  current  (HFEQ)  insjpection  to 
detect  cracks  in  the  ifuselage  mounted 
half  of  the  hinge  asaemblies,  having  part 
numbers  (P/N)  A28410-405  and  P/N 
A28410-407,  of  the  small  cargo  door. 
Fokker  has  also  issued  Service  Bulletin 
SBFlOO-52-055.  dated  July  20, 1994, 
which  describes  inspection  procedures 
identical  to  those  specified  in  Service 
Bulletin  SBFlOO-53-048;  however,  the 
inspections  would  be  conducted 
repetitively,  if  no  aacks  are  detected. 
Additionally,  Fokkv  has  issued  Service 
Bulletin  SBFlOO-5a-043.  dated  June  12, 
1995,  which  describes  procedures  for 
replacement  of  any  t:racked  hinge 
assembly  with  a  new  hinge  assembly 
having  P/N  028410*409.  These  new 
hinges  are  made  of  aluminum  AL7075- 
T73,  which  is  much  less  sensitive  to 
stress  corrosion  cracking  than  the 
material  used  in  the  existing  hinges.  In 
addition,  the  radii  between  the  lugs 
were  increased,  and  the  web  plate 
thickness  was  increased  for  the  door- 
mounted  part,  to  provide  better  fatigue 
resistance.  The  RLD  classified  these 
service  bulletins  as  mandatory  and 
issued  Dutch  airworthiness  directive 
BLA  93-036/2  (A)  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

This  airplane  moqel  is  manufactured 
in  the  Netherlands  and  is  tjrpe 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR!  21.19)  and  the 
applicable  bilateral  airworthiness 
agreemmit.  Pursuant  to  this  bilateral 
airworthiness  agreeqient,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findii»s  of  the  RLD, 
reviewed  all  availab^  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operaticm  in  the  United 
States. 

Since  an  unsafe  coRidition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airtlanes  of  the  same 


type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  separation  or  opening  of  the 
small  cargo  door  while  the  airplane  is  in 
flight,  which  could  result  in  rapid 
decompression  and/or  structural 
damage  to  the  airplane.  This  AD 
requires  HFEC  inspection(s)  to  detect 
cracks  of  the  fuselage-mounted  half  of 
certain  hinge  assemblies  of  the  small 
cargo  door,  and  replacement  of  any 
cracked  hinge  assembly  with  a  certain 
new  hinge  assembly.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

None  of  the  Model  F28  Mark  0100 
series  airplanes  a%cted  by  this  action 
are  on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
currently  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directiy  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  2  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  AD  would  be  $120  per 
airplane. 

Since  this  AD  action  does  not  affact 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  efiiective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Conunents  Invited 

Although  this  action  is  in  the  fbrtn  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  (h-  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 


additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  econcunic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sul^tance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-^MM-213-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Adnainistrator.  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101. 40113. 
44701. 

f  39.1 3   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-25-02    Fokker.  Amendment  39-9446. 
Docket  94-NM-213-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes,  serial  numlwrs  11244  through 
11408  inclusive,  equipped  with  small  cargo 
doors  having  hinges  with  part  numbers  (P/N) 
A28410-40S  and/or  P/N  A2841O-^07; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  feilure  of  the  hinges  of  the 
small  cargo  door  due  to  stress  corrosion 
cracking,  which  could  result  in  rapid 
decompression  and/or  structural  damage  to 
the  airplane,  accomplish  the  following: 

(a)  Within  36  months  since  date  of 
manufacture  of  the  airplane  or  within  3 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  a  high 
frequency  eddy  current  (HFEC)  inspection  to 
detect  cracks  of  the  fuselage-mounted  half  of 
the  hinge  assemblies  of  the  small  cargo  doors, 
in  accordance  with  Fokker  Service  Bulletin 
SBFlOO-52-048,  dated  March  5, 1993. 

(1)  If  no  cracks  are  detected,  thereafter 
repeat  the  HFEC  inspections  at  intervals  not 
to  exceed  6  months,  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-52-055, 
dated  July  20, 1994. 

(2)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (a)(1) 
of  this  AD,  prior  to  further  flight,  except  as 
provided  in  the  "NOTE"  of  paragraph  2.C.  of 
the  Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-52-055,  dated  )uly 
20, 1994,  replace  the  hinge  assembly  with  a 
new  hinge  assembly  having  P/N  D28410-409. 
The  replacement  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-52- 
043,  dated  June  12, 1995. 


(b)  Replacement  of  the  hinge  assembly 
with  a  new  hinge  assembly  having  P/N 
D284 10-409,  in  accordance  with  Fokker 
Service  Bulletin  SBF 100-5 2-04 3,  dated  )une 
12, 1995,  constitutes  terminating  action  for 
the  requirements  of  this  AD  for  that  small 
cargo  door. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  hinge  assembly  having 
P/N  A28410-405  or  -407,  on  any  airplane, 
unless  it  has  been  previously  inspected  and 
found  to  be  crack-free,  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-5 2-055. 
dated  )uly  20, 1994. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  aJtemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspections  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBF10O-52-O48,  dated  March  5, 1993,  and 
Fokker  Service  Bulletin  SBFlOO-52-055, 
dated  July  20, 1994.  The  replacement  shall  be 
done  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-52-043,  dated  )une  12, 
1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
December  27, 1995. 

Issued  in  Renton.  Washington,  on 
November  27, 1995. 
Danell  M.  Pedervon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-29301  Filed  12-11-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  05-NM-209-AD:  Amendment 
.39-9447;  AD  •5-25-03] 

Airworthiness  Directives;  Leariet 
Model  23. 24. 25. 35.  and  36  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Learjet  Mcdel  23. 
24,  25,  35,  and  36  airplanes.  This  action 
requires  repetitive  inspections  to  detect 
deterioration  of  both  flapper  valves  of 
the  tip  tank  in  each  wing  of  the  airplane, 
and  various  follow-on  actions.  This  AD 
action  also  requires  replacing  the 
flapp>er  valves  with  new  flapper  valves, 
and  repetitively  performing  certain 
other  follow-on  actions.  This 
amendment  is  prcmipted  by  reports  of 
imbalance  of  the  fuel  loads  in  the  wings 
of  the  airplane  due  to  failed  or  cracked 
flapper  valves.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
significant  reduction  in  the  lateral 
control  of  the  airplane  due  to  imbalance 
of  the  fuel  loads  in  the  wings  of  the 
airplane. 
DATES:  Effective  December  27, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
27,  1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  12, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
209-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Learjet, 
Inc.,  One  Learjet  Way,  Wichita.  Kansas 
67209-2942.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita.  Kansas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffi«y  Janusz,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch.  ACE^ 
116W,  FAA,  Wichita  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  1801  Airport  Road,  Room 
100,  Mid-Continent  Airport,  Wichita, 
Kansas  67209;  telephone  (316)  946- 
4148;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  Recently, 
the  FAA  has  received  several  reports  of 
imbalance  of  the  fuel  loads  in  the  wings 
of  Learjet  Model  23.  24,  25,  35,  and  36 
airplanes.  Investigation  reveals  that  the 
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flapper  valves  in  tl^  fiiel  tanks  may 
deteriorate  over  a  period  of  time,  which 
may  result  in  fiuloaa  of  the  vahre  hinge 
or  cracking  of  the  drcular  portion  of  the 
valve.  Further  inveatigatioo  indicates 
that  such  fidhues  a|id  cracking  may 
allow  fuel  to  enter  into  to  tip  tmks  in 
the  wings  of  the  airplane.  This 
condition,  if  not  cctiected.  oould  result 
in  imbalance  of  thej  fuel  loads  in  the 
wings  of  the  airplane,  which  can 
significantly  reduce  lateral  control  of 
the  airplane. 

The  F AA  has  reviewed  and  approved 
Learjet  Service  Bulletins  SB  23^4/25- 
28-2  (for  Model  23^  24,  and  25 
airplanes)  and  SB  35/36-28-10  (for 
Model  35  and  36  airplanes),  both  dated 
October  6, 1995.  which  describe 
procedures  for  a  one-time  inspection  to 
detect  deteriorationiof  both  flapper 
valves  of  the  tip  tai^  in  each  wing  of  the 
airplane,  and  various  follow-on  actions 
(which  include  inspecting  the  flapper 
valve  to  ensure  proper  positioning  of  the 
valve,  inspecting  the  ccmditions  of  the 
screws  that  retain  the  flapper  valve  to 
the  plate  assembly,  and  ensuring  that 
the  flapper  valve  ccanpietely  covers  the 
opening  of  the  tube  and  is  seated  against 
the  tube).  The  service  bulletins  also 
describe  procedure^  for  replacement  of 
both  flapper  valves  of  the  tip  tank  in 
each  wing  with  new  flapper  valves,  and 
inspecting  to  verify  Ifree  movement  of 
the  flapper  valve. 

Since  an  imsafo  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AO  is  being  issued  to 
prevent  imbalance  <)f  fuel  loads  in  the 
wings  of  the  airplane,  which  can 
significantly  reduce  lateral  control  of 
the  airplane.  This  AD  requires  that 
o{)erators  perform  repetitive  inspections 
to  detect  deterioration  of  both  flapper 
valves  of  the  tip  tank  in  each  wing  of  the 
airplane,  and  varioiis  follow-on  actions 
(such  as,  inspecting:the  flapper  valve  to 
ensure  proper  positioning  of  the  valve, 
inspecting  the  conditions  of  the  screws 
that  retain  the  flapper  valve  to  the  plate 
assembly,  enstiring  ihat  the  flapper 
valve  completely  coH^ers  the  opening  of 
the  tube  and  is  seated  against  the  tube, 
and  inspecting  to  verify  free  movement 
of  the  flapper  valvel.  The  AD  requires 
that  operators  replace  both  flapper 
valves  of  the  tip  tank  in  each  wing  of  the 
airplane  with  new  flapper  valves,  and 
repetitivefy  perfom^g  certain  other 
follow-on  actions.  T|ie  acti<xis  are 
required  to  be  accomplished  in 
accordance  with  thei  procedures  in  the 
service  bulletins  described  previously. 
Operators  should  note  that,  although 
the  service  bulletins  recommend  that 
certain  follow-on  actions  be 
accomplished  only  ence.  the  FAA  has 


determined  that  accomplishing  these 
follow-on  actions  just  one  time  would 
not  address  the  identified  unsafe 
condition  over  the  long  term.  In 
developing  the  appropriate  actions  for 
this  proposed  AD,  the  FAA  considered 
not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subiect  unsafe  condition,  the  potential 
catastrophic  consequences  of  the  muafB 
condition,  and  the  numerous  reported 
incidents  of  unbalanced  fiiel  loads.  In 
light  of  all  of  these  factors,  the  FAA 
finds  that  certain  follow-on  actions  must 
be  performed  repetitively  at  intervals  of 
6D0  houn  time-in-service  to  ensure 
continiied  operational  safety  of  the  fleet. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amenctaient 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afiiecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  d.->te  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  infonnation  that 
supports  the  commenter's  ideas  and 
suggesti(His  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sut»tance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  95-NM-209-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commoiter. 

The  regiilations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  oar 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmmit.  Therefoae.  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulaticm  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  locaticm  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWOfrmiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

-    Authority:  49  use  106(g).  40101, 40113, 
44701. 

f38.i3   [Amended] 

2.  Section  39.13  is  amended.by 
adding  the  following  new  airworthiness 
directive: 

95-25-03    Leaiiet:  Amendment  3»-9447. 
Docket  95-NM-209-AD. 
Applicability:  Model  23,  24.  and  25 
airplanes,  as  listed  in  Learjet  Service  Bulletin 
SB  23/24/2S-2»-2.  dated  October  6. 1995, 
and  Model  35  and  36  airplanes,  as  listed  in 
Learjet  Service  Bulletin  35/36-28-10,  dated 
October  6, 1995;  certificated  in  any  category. 


Neto  1:  This  AD  applies  to  each  airplane 
identified  in  die  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
iiuxlified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  imsafe 
condition;  or  difioent  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imless 
accompUshed  previously. 

Note  2:  This  AD  references  certain  Learjet 
service  bulletins  for  applicability 
infcKmation,  and  inspection  and  replacement 
procedures.  This  AD  requires  perfoiroing 
certain  foUow-on  actions  repetitively, 
althou^  the  service  bulletins  specify 
accomplishing  these  actions  just  once.  Where 
there  are  difiisrences  between  the  AD  and  the 
service  bulletins,  the  AD  prevails. 

To  prevent  imbalance  of  the  fuel  loads  in 
the  wings  of  the  airplane,  which  can 
significantly  reduce  lateral  control  of  the 
airplane,  accomplish  the  following: 

(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD  or  prior  to  the 
accumulation  of  600  hours  time-in-service 
since  installation  of  the  flapper  valve, 
whichever  occurs  later  Perform  an 
inspection  to  detect  deterioration  (such  as 
cracks,  cuts,  breaks,  splits,  or  warpage)  of 
both  flapper  valves  of  the  tip  tank  in  each 
wing,  in  accordance  with  either  Learjet 
Service  Bulletin  SB  23/24/25-28-2,  dated 
October  6, 1995  (for  Model  23,  24.  and  25 
airplanes),  or  Learjet  Service  Bulletin  SB  35/ 
36-28-10,  dated  October  6, 1995  (for  Model 
35  and  36  airplanes);  as  applicable.  Repeat 
this  inspection  thereafter  at  intervals  not  to 
exceed  600  hours  time-in-service. 

(1)  If  no  deterioration  of  the  flapper  valve 
is  detected,  prior  to  further  flight,  inspect  the 
flapper  valve  to  ensure  proper  positioning, 
inspect  the  condition  of  the  screws  that 
retain  the  flapper  valve  to  the  plate  assembly 
to  ensure  that  the  flapper  valve  is  secure, 
inspect  to  ensure  that  the  flapper  valve 
completely  covers  the  opening  of  the  tube 
and  is  seated  against  the  tube,  and  inspect 
the  flapper  valve  to  verify  that  it  moves 
freely;  and  accomplish  the  follow-on 
corrective  actions,  if  any  discrepancy  is 
found.  These  actions  shall  be  accomplished 
in  accordance  with  the  applicable  service 
bulletin. 

(2)  If  any  flapper  valve  is  found  to  be 
deteriorated,  prior  to  further  flight,  replace  it 
with  a  new  flapper  valve  in  accordance  with 
the  applicable  service  bulletin. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  at  the  later  of  the  times  specified  in 
paragraphs  (bMD  and  (b)(2)  of  this  AD: 
Replace  both  flapper  valves  of  the  tip  tank  in 


each  wing  with  new  flapper  valves  in 
accordance  %vith  either  Learjet  Service 
Bulletin  SB  23/24/25-28-2,  dated  October  6, 
1995  (for  Model  23,  24.  and  25  airplanes),  or 
Learjet  Service  Bulletin  SB  35/36-28-10, 
dated  October  6, 1995  (for  Model  35  and  36 
airplanes);  as  applicable. 

(1)  Within  5  years  since  date  of  installation 
of  the  flapper  valve,  or  prior  to  the 
accumulation  of  2.400  total  hours  time-in- 
service  on  the  flapper  valve,  whichevor 
occurs  earlier. 

(2)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD. 

(c)  For  airplanes  on  which  the  age  and 
time-in-service  of  the  flapper  valve  cannot  be 
determined:  Within  50  hours  time-in-service 
after  the  effective  date  of  this  AD.  replace 
both  flapper  valves  of  the  tip  tank  in  each 
wing  in  accordance  with  eiAer  Learjet 
Service  Bulletin  SB  23/24/25-28-2,  dated 
October  6, 1995  (for  Model  23.  24.  and  25 
airplanes),  or  Learjet  Service  Bulletin  SB  35/ 
3&-28-10.  dated  October  6. 1995  (for  Model 
35  and  36  airplanes);  as  applicable. 

(d)  Within  600  hours  time-in-service 
following  replacement  of  any  flapper  valve  in 
accordance  with  the  requirements  of  this  AD. 
and  thereafter  at  intervals  not  to  exceed  600 
hours  time-in-service:  Accomplish  the 
requirements  of  paragraph  (a)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (ACD).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACX). 

Note  3:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  either  Learjet  Service  Bulletin  SB  23/24/ 
25-28-2,  dated  October  6, 1995;  or  Learjet 
Service  Bulletin  SB  35/36-28-10,  dated 
October  6. 1995;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  L«arjet. 
Inc..  One  Learjet  Way.  Wichita.  Kanras 
67209-2942.  Copies  may  he  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100.  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.. suite  700.  Washington,  DC 

(h)  This  amendment  becomes  effective  on 
December  27, 1995. 


.  Issued  in  Renton,  Washington,  on 
November  27. 1995. 
Danell  M.  PedersoD, 
Acting  Manager,  Transport  Airphne 
Dimctorate,  Aircraft  Certification  Service. 
[FR  Doa  95-29300  Filed  12-11-95;  8:45  am) 
MUMO  COM  4tie-iS-u 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistratio(v 

21  CFR  Part  184 

[Docket  No.  886-0318] 

Glyceryl  Palmitostearate;  Affirmation 
of  QRAS  Status  of  Direct  Food 
Substance 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  affirm  that  glyceryl 
palmitostearate  is  generally  recognized 
as  safe  (GRAS)  for  use  as  a  formulation 
aid  in  excipient  mixtiues  used  in 
tablets.  This  action  is  in  response  to  a 
petition  filed  on  behalf  of  Gattefosse, 
S.A. 

EFFECTIVE  DATE:  December  12. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  Keefe,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204,  202-418-3090. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Regulatory  History 

In  accordance  with  the  procedures 
described  in  21  CFR  170.35,  a  petition 
was  submitted  (GRASP  8G0344)  on 
behalf  of  Gattefosse,  S.A.,  36  Chemin  de 
Genas,  Saint  Priest,  France,  requesting 
that  glyceryl  palmitostearate  be  affirmed 
as  GRAS  for  use  as  an  excipient  in 
tablets. 

FDA  published  a  notice  of  filing  of 
this  petition  in  the  Federal  Register  of 
October  20, 1988  (53  FR  41241),  and 
gave  interested  parties  an  opportimity  to 
submit  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  FDA  received  no  comments  in 
response  to  that  notice. 

B.  Standards  for  GRAS  Affirmation 

Under  §  170.30  (21  CFR  170.30), 
general  recognition  of  safety  may  be 
based  only  on  the  views  of  experts 
qualified  by  scientific  training  and 
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experience  to  evahiate  the  sa&ty  of  food 
substances.  The  b^is  of  such  views  may 
be  either  scientific  procedures,  or  in  the 
case  of  a  substance  used  in  food  before 
January  1, 1958,  t^iou|^  expoience 
based  on  common  use  in  food.  General 
recognition  of  safsty  based  up<n 
scientific  procedifees  shall  require  the 
same  quantity  anq  quality  of  scientific 
evidence  as  ia  reMiired  to  obtain 
approval  of  a  fboo)  additive  regtdation. 
and  ordinarily  is  ^  be  based  upon 
published  studies^  which  may  oe 
corroborated  by  unpublished  studies 
and  other  data  and  informatioB 
(S  170.30(b)). 

The  subject  petition  relies  on 
adentificnrooeduies  evidence  to 
support  CSLAS  affihnation  of  glyceryl 
pahnitostaerete  as  an  exdpi^t  in 
tablets. 

C.  MaamfdcturiBg  Procea  ami  Identity 

According  to  in|Drmation  contained 
in  the  pedtion,  slyCeryl  palmitostearats 
is  manufactured  by  betting  a  mixture  of 
glycerin  (^yoatol)«nd  a  mixture  of  btty 
adds  of  vegstaUe  Origin  composed  of  > 
rou^y  enial  anwaints  (48  to  50 
pereent)  erf  pafanitic  and  stearic  add. 
and  4  pocent  myr^stic  edd. 

Glyosryl  palmltpstearate  prepared  in 
this  way  is  a  mixture  of  mono-,  di-,  and 
triglycerides  of  painitic  and  stearic 
adds.  It  contains  primarily  di-  and 
triglycerides  (>78.$  percent),  a  small 
amount  of  monogltcerides  (8  to  17 
percent),  and  traoejamoimts  of  fiee 
glycerin  (<1.0  percent)  and  free  palmitic 
and  stearic  add  m#ieties  (<3.0  percent). 

D.  Use  and  Exposure 

The  proposed  use  of  the  substance  is 
as  a  lubricating  agant  in  exdpient 
mixtures  for  preparation  of  tablets 
(vitamin  and  relat^  products).  The 
technical  properties  of  the  substance  in 
exdpient  formulations  are  similar  to 
those  of  other  £atty  add  gtyoerides.  The 
petitioner  asserts  t|at  the  normal  use 
level  of  the  substance  will  be  6  to  40 
percent  of  the  totaltablet  weight  and 
that  the  40  percent  level  is  typical  for 
IcmgKluration  timed-release 
fonnulaticms.  The  petitioner  also 
estimates  that  alth<|ugh  the  typical 
dosage  is  approximately  two  tablets  per 
day,  some  individuals  may  take  as  many 
as  six  tablets  per  day. 

Based  on  a  typical  dose  of  two  600- 
milligram  (mg)  tabbts  per  person  per 
day,  FDA  estimates  that  the  typical 
intake  of  glyceryl  peimitostearate  would 
be  from  72  to  480  mg  per  person  per  day 
(Ref.  2).  The  petitioner  estimates  that  on 
the  basis  of  2.000  te  2,700  calories  per 
pers<»i  per  day  total  food  intake  and  35 
percent  fat  in  the  diet  (one-third  of  all 
ingested  fat  being  fully  saturated),  the 
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intake  (rf  saturated  &t  per  person  per 
day  is  between  20  and  30  grams.  This 
estimate  is  consistent  with  dietary  data 
com{riled  by  the  United  States 
Deportment  of  Agriculture  (198S).  Based 
on  this  information,  FDA  concludes  that 
the  proposed  use  of  glyceryl 
peimitostearate  will  increase  the  dietary 
intake  of  saturated  &t  by  2.4  percent  per 
person  pw  day  (Ref.  2). 

ILSafrty 

The  notice  of  filing  in  this  proceeding 
used  the  name  "glyceryl 
peimitostearate"  to  represent  the 
substance  that  is  the  subject  of  the 
petition.  The  agency  considers  this 
name  to  be  appropriate,  although  the 
substance  is  actually  not  a  sin^e 
chemical  entity,  but  rather  a  mixture  of 
di-  and  triglycerides  with  a  small 
amount  of  monoglyoerides. 

Triglycerides  (macylglycerols)  are  the 
most  abundttut  form  of  fit  in  the  human 
diet  (Ref.  1).  Their  component  fatty 
addsare  the  major  energy  reserve  of 
plant  and  animal  cells  (Re£  1).  When 
ingested,  triglycerides  are  initially 
digested  into  nee  bay  adds  and 
diglyoerides.  Diglycerides  are  further 
digMted  into  a  mixture  of 
mcmoglycerides.  glycerol,  and  firee  &tty 
adds.  Monoglycarides.  glycerol,  and 
free  £itty  edds  are  the  chemical  forms 
in  which  dietary  fats  are  absoibed  into 
the  body  (Ref.  1).  Thus,  all  of  the 
components  of  glyceryl  palmitostearate 
are  present  as  omiponents  of  £ats  found 
in  foods  or  are  generated  in  large 
amounts  in  the  Inunan  digestive  trad 
during  the  digestion  of  fiat  (Ref.  1).  As 
previously  stated,  the-proposed  use  of 
glyceryl  palmitostearate  will  not  result 
in  a  material  increase  in  exposure  to 
these  substances  (Ref.  2). 

The  agency  has  previously  examined 
the  safsty  of  the  components  of  gl]K»ryl 
palmitosteerate.  Glycwin  is  listed  as  a 
m\iltipurpose  GRAS  sutratance  in  21 
CFR  182.1320.  Mono-  and  diglycerides 
prepared  from  Ms,  oils,  or  fat-fonning 
adds  derived  from  edible  sources, 
including  palmitic  and  stearic  adds,  are 
affirmed  as  GRAS  in  21  CFR  184.1505. 
Stearic  and  palmitic  acid  are  approved 
as  multipurpose  food  additives  in  21 
CFR  172.860.  Glyceryl  tristeaiate,  a 
component  of  glyceryl  palmitostearate, 
is  approved  as  a  multipurpose  food 
additive  in  21  CFR  172.811.  Glyceryl 
monostearate  is  affirmed  as  GRAS  (21 
CFR  184.1324). 

The  Seled  Committee  on  GRAS 
Substances  (SCOGS)  reviewed  all 
available  toxicological  studies  on  mono- 
and  diglycerides  and  concluded: 

There  is  no  evidence  in  the  available 
information  on  mono-  and  diglycerides  of  fiat- 
forming  fiatty  acids  that  denoonstrates  or 


suggnts  reasonable  grounds  to  suspect  a  - 
hazard  to  the  public  when  they  ne  used  at 
lewis  that  are  now  current  or  that  might 
reasonably  be  ncpected  in  the  future. 
(Ref.  4,  p.  23.) 

The  Joint  Expert  Committee  on  Food 
Additives  (JECFA)  of  the  Food  and 
Agriculture  Organization  and  the  World 
Health  Organization  (FAO/WHO)  has 
also  reviewed  the  safbty  of  mono-  and 
diglycerides.  Based  on  its  review,  JECFA 
has  conduded  th^  no  limit  (m  the 
acceptable  daily  intake  of  mono- and 
diglycerides  need  be  established  (Ref. 
5). 

DL  CondnsiaB 

FDA  condudes  that  there  is  no 
meaningful  difiiarence  between  the 
components  of  glyceryl  palmitostearate 
mud  dietary  fiats  or  the  products  of 
digestion  of  fiats.  The  agency  further 
condudes  that  there  will  not  be  a 
materially  significant  increase  in 
exposure  to  uese  substances  from  the 
petiticmed  use  of  glyceryl 
pahnitosteerate.  The  safety  of  the  mono- 
end  diglyceride  components  of  glyceryl 
palmitostearate  has  been  reviewed  by 
independent  bodies  of  experts  qualified 
by  training  and  expeneacB  to  evaluate 
the  safiaty  of  food  higredients.  These 
experts  have  conduded  that  mono-  and 
diglycerides  are  safe.  The  information 
that  the  agency  used  to  arrive  at  these 
conclusions  is  publidy  available  in 
published  form  (Refii.  1, 3, 4,  and  5). 

FDA.  therefore,  condudes  that  the 
petitioned  use  of  glyceryl 
palmitostearate  fully  meets  the 
requirements  outlined  in  §  170.30(b)  for 
GRAS  affirmation  based  on  sdentific 
procedures.  Therefore,  in  accordance 
with  21  CFR  184.1(b)(1),  the  agency  is 
affirming  that  the  use  of  glyceryl 
palmitosteerate  as  a  fonnulaticm  aid  in 
exdpients  for  tablets  is  GRAS  with  no 
limitations  other  than  current  good  >^-  / 
manufiacturing  practice.  The  agency  is 
listing  the  specific  use  as  a  formulation 
aid  in  exdpients  for  tablets  in  the 
regulation  solely  to  refled  that  the 
affirmation  of  GRAS  status  is  based  on 
the  evaluation  of  this  use. 

IV.  Environmental  Impad 

The  agency  has  determined  under  21 
CFR  25.24(b)(7)  that  this  adion  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  aa 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impad  statement 
is  required. 

V.  Economic  Impad 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Ad  (Pub.  " 


L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  seled  regulatory 
approadies  that  maximize  net  benefits 
(induding  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
imparts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
prindples  identified  in  Executive  Order 
12866.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  ue  Executive  Order  and  so  is  not 
subjert  to  review  under  the  Executive 
Ordsr. 

The  Regulatory  Flexibility  Ad 
requires  agendes  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impad  on  small  entities. 
Because  no  current  activity  is  prohibited 
by  this  final  rule,  the  compliance  cost  to 
firms  is  zero.  Because  no  increase  in  the 
heelth  rides  bced  by  consumers  will 
result  from  this  final  rule,  total  costs  are 
also  zero.  Potential  benefits  include 
wider  use  of  this  substance  because  of 
reduced  imcertainty  concerning  its 
GRAS  status,  and  any  resources  saved 
by  eliminating  the  need  to  prepare 
further  petitions  to  affirm  the  GRAS 
status  of  this  substance  for  this  use.  The 
agency  certifies,  therefore,  that  the  final 
rule  will  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Ad,  no 
further  analysis  is  required. 

VL  inferences 

.  llie  following  references  have  been 
placed  cm  dispUy  in  the  Dockets 
Management  (address  above)  and  may 
be  seen  by  interested  persons  between  9 
ajn.  and  4  p.m..  Monday  through 
Friday.  .-v  .v 

1.  Gurr.  M.  I.,  and  A.  T.  James,  Lipid 
Biochemittry:  AJi  Introduction,  John  Wiley 
and  Sons,  Inc..  New  Yorii:,  1975. 

2.  Memorandum  dated  September  6, 1988, 
bom  M.  Dlnovi  to  J.  Ziyad,  "GRP  8G0344— 
Paraxel  Int  Corp.  (PI)  for  Gattefosse,  SA. 
Glyceryl  Palmitostearate." 

3.  Park,  Y.  K.,  and  E.  A.  Yetley  "Trend 
CThane—  in  Use  and  Cuirent  Intakes  of 


Tropical  CMIs  in  The  United  States" 
American  Journal  of  Clinical  Nutrition 
51:738-748. 1990. 

4.  Select  Committee  on  GRAS  Substances. 
"Evaluation  of  the  Health  Aspects  of  Glycerin 
and  Glycerides  as  Food  Ingredients" 
(SCCXJS-30)  PB-254  536, 1975. 

5.  Food  and  Agriculture  Organization  of 
the  United  Nations,  "Toxicological 
Evaluation  of  Some  Food  Additives 
Including  Anticaking  Agents,  Antimicrobials, 
Antioxidants,  Emulsifiers  and  Thickening 
Agents."  FAO  Nutrition  Meetings  Rep>ort 
Series  No.  53A,  Rome,  1974. 

List  of  Subjects  in  21  CFR  Part  184 

Food  additives.  Food  insredients. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
AppUed  NuUition.  21  CFR  part  184  is 
amended  as  follows: 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  Sees.  201, 402, 409, 701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321.  342,  348,  371). 

2.  New  §  184.1329  is  added  to  subpart 
B  to  read  as  folloM^: 

f  184.1329    Qlyoeryl  patenitoelsarate. 

(a)  Glyceryl  palmitostearate  is  a 
mixture  of  mono-,  di-,  and  triglyceryl 
estere  of  palmitic  and  stearic  acids  made 
from  glycerin,  palmitic  acid,  and  stearic 
add. 

(b)  The  ingredient  meets  the  following 
spedfications: 

(1)  The  substance  is  a  mixture  of 
mono;,  di-,  and  triglycerides  of  palmitic 
add  and  stearic  add. 

(2)  Heavy  metals  (as  lead):  Not  more 
than  10  parts  per  million. 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufaduring  practice.  The  affirmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  a  dired 
human  food  ingredient  is  based  upon 
the  following  current  good 


manu^during  practice  conditions  of 
use: 

(1)  The  ingredient  is  used  as  a 
formulation  aid,  as  deRned  in  § 
170.3(o)(14)  of  this  chapter. 

(2)  The  ingredient  is  used  in  exdpient 
formulations  for  use  in  tablets  at  levels 
not  to  exceed  good  manufoduring 
pradice. 

Dated:  November  16, 1995. 
Janice  F.  Oliver, 

Deputy  Director  for  Systems  and  Support, 
Center  for  Food  Safety  and  Applied  Nutrititm. 
(FR  Doc.  95-30125  Filed  12-11-95;  8:45  am] 
BNOJNO  coos  4i«e-ai-f 


21  CFR  Parts  510, 520.  and  522 

AniHMl  Drugs,  Fssds,  and  Related 
Products;  DIphsnyiiydantoln  Sodium 
Capsulas,  at  al. 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  that  refled 
approval  of  one  new  animal  drug 
application  (NADA)  held  by  Parte- 
Ctavis,  Division  of  Warner-Lambert  Co., 
three  held  by  Akom,  Inc.,  and  one  held 
by  Veterinary  Research  and 
Development,  Inc.  All  of  the  sponsors 
submitted  written  requests  that  the 
agency  withdraw  approval  of  the 
NADA's.  In  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  withdrawing  approval 
of  tiie  NADA's. 
EFFECTIVE  DATE:  December  22, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharer,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  7500  Standish 
PL.  RockviUe,  MD  20855,  301-827- 
0159. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  the  following  NADA's: 


NADA^k>. 


6-032... 

12^444. 
94-978. 
110-046 
140-004 


Drug  name  Sponsor  name  and  address 

Otohenythydantoin  sodwm  capsules Partce-Oavis,  DiviakKi  of  Warner-Lambert  Co.,  201 

'^     '  Tabor  FJd,  Morris  Plains.  NJ  07950 

Slerte  piedmsotone  suspension . Atom,  inc.,  lOO  Akom  Dr..  Abtta  Springs,  LA  70420 

PtwnytxHazone  injectton Do. 

Dexamethasone  injection Do.                                                  .       „ «  „ 

Coooer  dtoodium  edetale  irtedion Veterinary  Research  and  Development,  Inc.,  P.O.  Box 

^**^  1299,  Tnjckee.  CA  95734 


mm 


831122    F( 


6QflrM 


The  sponsors  requested  withdrawal  of 
^proval  of  the  HADA's  because  the 
(mis  products  art  no  longer  being 
maiteted.  This  Siial  rule  removes  21 
CFR  520.704,  52^.514,  and  522.1880. 
and  amends  21  CFR  522.540  and 
522.1720  to  reflect  the  withdrawal  of 
approval  of  thesaNADA's. 

to  addition.  21ICFR  510.600(c)  is 
amended  to  remdve  the  entries  for  the 
three  sponsors  fr^m  the  list  of  approved 
drug  sponsors  because  they  no  longer 
hold  any  approved  NADA's. 
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UatorSabfeds 

21  CFR  PwtSlO 

Administrativetpractice  and  . 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  lec  ndkeeping 
re^iirements. 

21  CFR  Parts  520  and  522     ' 

Animal  drugs. 

Therefore,  undw  the  Federal  Food, 
Drug,  and  Coemetfc  Act  andimder 
authority  delegated  to  the  Commissicmer 
of  Food  and  I^rugt  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parte  510.  52p.  and  522  are 
amended  as  foUo^ 

PART  MO-NEWtAMMAL  DRUQ8 

1.  The  authority  citation  for  21  CFR 
part  510  continuel  to  read  as  follows: 


jr  Sacs.  2fil,  301.  501 ,  502. 503, 
S12. 701. 721  of  tha  Federal  Food,  Dtvg.  and 
GoeoMtk  Act  (21  U.kC  321, 331. 3S1. 352. 
353,  360b,  371,  379^. 

2.  Sacti<m  51O.fll0O  Names,  addresses, 
ond  drug  hbder  codes  of  sponsors  of 
approved  applicatons  is  amended  in 
thetable  in  paragraph  (c)(1)  by 
removing  the  eMtifis  for  "Akom,  he," 
"Parke-Davis.  Division  of  Warner- 
Lambert  Co.."  an^  "VetOTinary  Research 
and  Developments  Inc."  and  in  the  table 
in  paragiapn  (cM2j  ^  removing  the 
mtries  for  "000071."  "017478."  and 
"057428."  , 

PART  820-ORAL  DOSAQE  FORM 
NEWANMAL0RVQ8 

3.  The  authorityjdtation  for  21  CFR 
part  520  continue^  to  read  as  follows: 

Anthority:  Sec.  51K  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

iao.704   inemoiKdl 

4.  Section  520.704  Diphenylhydantoin 
sodium  capsules  if  removed. 

PART  82a-MPlJlfrrAT10N  OR 
MJECTABLE  DO$AQE  FORM  NEW 
AfiMAL  DRUGS  . 

5.  The  authority  Idtation  for  21  CFR 
part  522  continueia  to  read  as  follows: 


Antharity:  Sec.  512  of  the  Federal  Food. 
Dnig.  and  Cosmetic  Act  (21  U.S.C  360b). 

1822.514   (Ramovadl 

6.  Section  522.514  Copper  disodiurh 
edetate  infection  is  removed. 

fS22.940    [Amendadl 

7.  Section  522.540  Dexamethasone 
injection  is  amended  bv  removing 
paragraph  (d)(2)(ii)  and  by  redesignating 
paragraph  (d)(2)(iii)  as  paragraph 
(d)(2Hu).  ^  ■ 

fS22.1720   [AmendwQ 

8.  Section  522.1720  P/ienyibutazone 
injection  is  amended  in  paragraph  (b)(1) 
by  removing  the  phrase  "000031. 
017220,  015579,  and  017478"  and 
adding  in  ite  place  "000031, 017220. 
and  015579". 

fe22.liM  (Ranio«e4 

9.  Section  522.1880  Steii/e 
prednisolone  suspension  is  removed. 

Dated  December  4, 1995.       - 
StapheBF.SadlaC 

Director.  Center  for  Veterinaiy  Medicine. 
tFK  Doc  95-30123  Piled  12-11-95;  8:45  am] 


21  CFR  Part  558 

New  Animal  Drugs  Ibr  Um  In  Animal 


AQBicv:  Food  and  Drag  Administration. 
HHS. 

ACTION:  Final  rule. 

BIMMARV:  The  Food  and  Drug 
Administratirai  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Elanco  Animal  Health.  Division  of  Eli 
Lilly  and  Co.  The  supplemental  NADA 
provides  for  use  of  an  approved 
monensin  Type  A  medicated  article  to 
make  a  revised  formulation  of  a 
mcmensia  Type  C  medicated  feed/free- 
choioe  mineral  granule  fed  to  pasture 
cattle  for  increased  rate  of  weight  gain. 
EFFECnvt  DATE:  December  12. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Newkirk,  Center  for  Veterinary 
Medicine  (HFV-142),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-2701. 
SUPPI^ICNTARY  INFORMATION:  Elanco 
Animal  Health,  Division  of  Eli  Lilly  and 
Co.,  Lilly  Corporate  Center, 
bidianapolis,  IN  46285,  filed 
supplemental  NADA  95-735,  which 
provides  for  use  of  80  grams(g)  per 
pound  monensin  Type  A  articles  to 
make  a  monensin  Type  C  medicated 
feed/free-choice  mineral  granxile 


containing  1,620  g  per  ton  monensin. 
The  Type  C  feed/fiee-chmce  mineral 
granules  are  fiad  to  pasture  cattie 
(slaughter,  stocker.  feeder,  and  dairy 
and  beef  replacement  heifers)  for 
increased  rate  of  weight  gain.  The 
supplemental  NADA  provides  for  a 
revteed  formulation  Type  C  fifee-choioe 
mineral  granule.  The  revised 
formulation  does  not  afilact  the  safety  or 
effectiveness  data  and  information  upon 
which  the  iq>plioation  is  approved.  The 
supplemental  NADA  is  approved  as  of 
December  12. 1995,  and  the  regulaticms 
are  ammded  in  21  CFR  558.355  by 
adding  new  paragr^>h  (0(3)(x)  to  reflect 
the  approval. 

Use  of  a  Type  A  medicated  article  to 
make  a  free-chtrice  Type  C  medicated 
feed/ mineral  granule  requires  an 
approved  Form  FDA  1900  as  in  21  CFR 
510.455. 

Under  section  512(cM2)(F)(iii)  of  tiie 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C  3eOb(c)(2)(FKUi)),  tiiis 
approval  does  not  qualify  for  mariceting 
exclusivity  because  the  supplement 
does  not  contain  reporto  of  new  elinical 
or  field  investigations  or  new  human 
food  safety  studies  (other  than 
bioequivaienoe  or  residue  studies) 
essential  to  the  approval  and  conducted 
or  sponsored  by  the  applicant. 

A  freedom  of  information  summary 
for  this  approval  is  not  required  because 
it  involves  approval  of  a  revised 
formulation  which  does  not  afiiact  the  - 
basis  of  approval  of  the  product.  A 
summary  (^  the  date  and  information 
submitted  to  supp<»l  the  original 
approval  may  be  seen  in  the  Docket* 
Management  Branch  (HFA-30S).  Food 
and  l>ug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville.  MD 
20857.  between  9  ajn.  and  4  p.m.. 
Monday  tiuough  Friday. 

The  agency  has  determined  imder  21 
CFR  25.24(d)(l)(iii)  Uiat  tiiis  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sub|ecis  in  21  Cni  Part  S58 

Animal  drugs.  Animal  fiaeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  55a-NEW  ANIMAL  DRUQ6  FQR 
USE  IN  ANIMAL  FEEDS  j..v^,v: 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 


AnHiorily:  Sees.  512, 701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b,  371). 

2.  Section  558.355  is  amended  by 
adding  new  paragraph  (f)(3)(x)  to  read  as 
follows: 


S  S68.356   Monanain. 

•••••• 

(f)*    •    • 

(3)'     •     • 

(x)  Amount  per  ton.  Monensin,  1,620 
grams  as  monensin  sodium  (810 
milligrams  per  poimd). 


(a)  Indications  for  use.  For  increased 
rate  of  weight  gain. 

(b)  Specifications.  Use  as  free-choice 
Type  C  medicated  feed  formulated  as 
mineral  granules  as  follows: 


Ingredient 


Monocaicium  phospturte  (21%  ptiosphorus,  15%  calcium) 

Sodhjm  chloride  (salt) 

Dried  cane  molasses 

Ground  limestone  (33%  calcium) 

Cane  molasses 

Processed  grain  by-products  (as  approved  by  AAFCO) 

Vilamin^lrace  mineral  premix^ 

Monensin  Type  A  article.  80  grams  per  pound 

Antidusting  oil 


Percent 


29.49 

24.25 

20.0 

13.75 

3.0 

5.0 

2.5 

1.01 

1.0 


International  ieed  no. 


6-01-080 
6-04-152 
4-04-152 
6-02-632 
4-04-«96 


iContent  of  ttw  witaminrtrace  mineral  premix  may  t>e  varied  However  they  shpukJ  be  conj»nabletottwse^^ 
Formulation  modMcalions  require  FDA  approval  prior  to  f™!**^^- T]»af™"'^  o*,'*'^'^^  ^^^^  "^ 

convly  with  the  pubfished  requirements.  (For  selenium  see  21  CFR  573.920;  for  EDDI  see  51  FR  1 1483  (Apnl  3. 1966).) 


(c)  Limitations.  Medicated  mineral 
granules  to  be  fed  free-choice  to  pasture 
cattle  (slaughter,  stocker,  feeder,  and 
dairy  and  beef  replacement  heifers) 
weighing  more  than  400  pounds.  Feed 
continuously  on  a  free-choice  basis  at 
the  rate  of  50  to  200  milligrams  per  head 
per  day.  During  the  first  5  days  of 
fseding,  cattle  should  receive  no  more 
than  100  milligrams  per  day.  Do  not 
feed  additional  salt  or  minerals.  Do  not 
mix  with  grain  or  other  feeds.  Monensin 
is  toxic  to  cattle  when  consiuned  at 
higher  than  approved  levels.  Stressed 
and/or  water  deprived  catUe  should  be 
adapted  to  the  pasture  and  to 
unmedicated  mineral  supplement  before 
using  this  product.  Do  not  feed  to 
lactating  dairy  cattle.  Do  not  allow 
horses,  other  equines,  mature  turkeys,  or 
guinea  fowl  access  to  feed  containing 
monensin.  Ingestion  of  monensin  by 
horses  and  guinea  fowl  has  been  fatel. 
The  product's  efiiectiveness  in  cull  cows 
and  bulls  has  not  been  established.  Each 
use  of  this  free-choice  Type  C  feed  must 
be  the  subject  of  an  approved  medicated 
feed  application  (MFA  or  Form  FDA 
1900)  or  supplemental  MFA  as  required 
by  §  510.455  of  this  chapter. 
•        ♦        •        *        • 

Dated:  November  22, 1995. 
Nicholas  E.  VtAer, 

Director,  Division  of  Chemistry,  Office  of  New 
Animal  Drug  Evaluation,  Center  for 
Veterinary  Medicine. 

(FR  Doc  95-30124  Filed  12-11-95;  8:45  am) 
BttXaM  COOC  41W-01-F 


DEPARTMENT  OF  TRANSPORTATION 
Coaat  Guard 

33  CFR  Part  162 
[CQD-04-426] 
RIN  2115^E78 

Inland  Waterways  Navigation 
Regulations;  Wrangell  Narrows,  AK 

agency:  Coast  Guard,  DOT. 

action;  Final  rule. 

SUMMARY:  The  Coast  Guard  is  increasing 
the  maximum  width  allowable  for  single 
barge  tows  transiting  Wrangell  Narrows, 
Alaska.  In  accordance  with  the  goals  of 
the  Presidential  Regulatory  Reinvention 
Initiative,  this  action  is  being  taken  to 
better  meet  maritime  industry  needs  in 
Southeast  Alaska.  The  current  size 
restriction  for  single  barge  tows  in 
Wrangell  Narrows  is  80  feet  in  wridth 
overall.  An  increase  in  the  maximum 
barge  width  to  100  feet  in  width  overall 
will  allow  barge  operators  to  carry  more 
cargo  on  each  barge  to  meet  the 
increasing  needs  of  their  Alaskan 
consumers.  Increasing  the  restriction  to 
100  feet  in  width  overall  will  have  no 
adverse  effects  on  navigation  and 
marine  safety  in  Wrangell  Narrows. 
EFFECTIVE  DATE:  January  11, 1996. 
ADDI^SSES:  Unless  otherwise  indicated, 
documente  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  94-026),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  or  may  be 
delivered  to  room  3406  at  the  above 
address  between  8  a.m.  and  3  p.m.. 


Monday  through  Friday,  except  Federal 

holidays.  The  telephone  number  is  (202) 

267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Schneider  Appleby,  Project 

Manager,  (202)  267-0352. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  September  15, 1995,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitied  Inland  Waterways 
Navigation  Regulations:  Wrangell 
Narrows,  Alaska  in  the  Federal  Register 
(60  FR  179).  The  Coast  Guard  received 
four  comments  on  the  proposal.  No 
public  meeting  was  requested,  and  none 
was  held. 

Background  and  Purpose 

Wrangell  Narrows  is  a  navigable 
waterway  of  the  United  States  located  in 
Southeast  Alaska.  It  connects  Frederick 
Sound  on  the  north  end  to  Sumner 
Strait  on  the  south.  It  is  approximately 
24  miles  long  and  narrows  to  300  feet 
in  five  places.  The  longest  of  the  300 
foot  wide  sections  is  approximately  5.5 
nautical  miles  in  length.  The  other  four 
sections  vary  from  approximately  600 
yards  to  approximately  1.3  nautical 
miles  in  length. 

The  primarj'  users  of  Wrangell 
Narrows  are  passenger  ferries,  log 
carriers,  pleasure  craft  and  container 
barges.  Container  barges  are  used  to 
transport  consumer  goods  throughout 
South  East  Alaska  which  is  vital  to  the 
every  day  life  of  Alaskan  citizens. 

The  increased  demand  for  consumer 
goods  in  Southeast  Alaska  has  created  a 
greater  demand  on  providers  of  these 
goods.  The  current  regulations  limit  the 
width  of  single  barge  tows  allowed  to 


93VA 


^ 


transit  Wrangell  Mairow*  to  no  more 
than  80  foet  in  w^dth  overall.  Incre«ni% 
the  amxlmiiin  badge  width  which  can 
transit  Wrangell  llaiTOws  from  80  to  100 
feet  will  allow  bene  operates  to  cany 
more  oontainara  jmr  transit  and  en^le 
them  to  more  effifdently  meet  the  needs 
of  tbeb  Alaskan  Oustomers. 

Approximately  95.000  containera  are 
shipiwd  through  $outheast  Alaska  each 
year  on  approtidBartely  200  transits  of 
Wrangell  Narrow^.  Consumer  goods  are 
the  primary  cargo^ 

Barges  lasgn  thtan  80  feet  in  width 
overall,  caimot  transit  Wrangell  Narrows 
without  a  waiver  of  the  size  restriction. 
If  they  cannot  uaei  Wrangell  NariOMrs. 
they  must  transit  through  rhatham 
Strait  around  Cape  Decision  which 
incraaaosthe  tran^t  distance  to  the  Gulf 
of  Alaska  by  over  jt  70  mUas.  Inclement 
WMtbar.  common^in  Southeast  Alaska, 
often  causes  delasH  of  as  many  as  two 
at  three  days  whUb  barge  operaton  wait 
for  better  weather  to  make  the  passage 
around  Cape  Ded^on.  The  risk  of  a 
marine  camahy  ii^creases  when 
transporting  oiigol  in  severe  weather. 

Wrangall  Narrows  is  wide  enough, 
aven  in  its  narrowW  sections,  to  allow 
for  the  safe  trsnsit|of  100  foot  wide 
baigas.  Alaska  Marine  Lines  has  been 
saMy  operating  1^  foot  wide  single 
baige  tows  on  Wrqngell  Narrows  with  as 
Coast  Guard  waiv#r  since  May  1994. 
Southeast  Alaska  lelies  heavily  upra 
container  beiges  to  deliver  consumer 
goods  essential  to  the  every  day  life  of 
its  residents.  AlknHng  100  foot  Mride 
single  baiga  tows  ib  Wrangell  Narrows 
will  eliminate  all  Qurrent  requests  for 
waivers  from  the  width  restriction  and 
will  reduce  unnecfssary  weather-related 
delajfs  of  consume^  good  shipments  to 
Alaska  residents.  It  will  also  allow  most 
single  barge  tows  to  operate  in  the 
protected  waters  of  Wrangell  Narrows 
during  inclement  t^eather. 

Dfecaaskn  of  CoB^nents 

The  Coast  Guard!  received  four 
comments  foUowiitg  the  publication  of 
the  NPRM.  Three  dmnments  were  from 
barge  operators  an4  one  was  from  a 
national  trade  association  for  the  inland 
and  coastal  barge  and  towing  industry. 
All  of  the  comments  received  were  in 
support  of  the  proposed  regulation  for 
the  following  reasons: 

(1)  The  barge  width  increase  will 
reduce  the  number  of  transits, 
improving  marine  $afety  in  the  Wrangell 
Narrovn; 

(2)  Barge  freight  Ull  reach  customers 
in  a  more  timely  manner  since  tow 
operators  will  be  alle  to  transit  the 
Narrows  rather  that  going  the  extra  170 
miles  around  Cape  Decision;  and 
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(3)  The  need  to  transit  by  way  of  Cape 
Decision  during  bad  weather  will  be 
eliminated,  avoiding  the  risk  of  weather- 
related  accidents. 

Regnlatoiy  Evaloation 

This  final  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11040;  Felwuary  28, 1979).  The  Coast 
Guard  has  determined  that  a  Regulatory 
Evaluation  is  unnecessary  because  of 
the  minimal  impact  expected. 

Small  Entities 

Because  the  impact  of  this  regulatory 
action  is  minimal,  the  Coast  Giurd 
certifies  under  5  U.S.C.  605(b)  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collactioa  of  Information 

This  regulatory  action  contains  no 
collection  of  infnmation  requirements 
under  the  Papeewatk  Raducticn  Act  (44 
U.S.C35Ol0rse9.) 


This  rule  has  been  analyzed  in 
accordance  with  Executive  Order  No. 
12612  on  Fednalism  (Octobw  26, 1987). 
which  requires  Executive  departments 
and  agendas  to  be  guided  by  certain 
fundamental  federalism  principles  in 
formulating  and  implementing  polides. 
These  policies  have  been  fully 
considered  in  the  development  of  the 
proposed  regulation.  This  final  rule 
does  not  have  sufBd«it  fedwalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  conduded  that  this  action-is 
Categorically  Exduded  in  accordance 
with  section  2.B.2.e(34)(g)  of  the  NEPA 
Implementing  Procedures.  COMDTINST 
M16475.2B.  A  copy  of  the  categorical 
exclusion  determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  imder  i 


List  of  Snbiects  in  33  CFR  Part  162 

^Navigation  (water).  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFRPartl62asfoUows: 

PART  162-INLANO  WATERWAYS 
NAVIGATION  REQULATIONS 

1.  The  authority  citation  for  part  162 
continues  to  read  as  follows: 
AiOhority:  3  U.S.C  1231;  49  CFR  1.46. 


2.  In  section  162.255,  paragraph  (e)(2) 
is  revised  to  read  as  follows: 

1162,265   Wr«t0att  Narrows,  Alaska;  uae. 
•dnHnMnMion,  and  navigatton. 

*  ♦      .  ,•       •       • 
(e)*** 

(2)  Raft  and  baige  tows  of  more  than 
one  unit  shall  not  exceed  65  feet  in 
width  ovwall.  Single  barge  tows  shall 
not  exceed  100  feet  in  width  overall. 

•  •       •       *       * 

Dated- December  5, 1905. 
|«A.  CreacBt 

CafOain.  U£.  Coast  Guard,  Acting  Chief. 
Office  of  Navigation  Safety  and  Watenmy 
Services. 

[PR  Doc  95-30262  Filed  12-11-05: 8:45  ami 
000S«t*-t«4l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt63 

[AD-Fm.-6S33-q 

RiN206fr-AC19 

NsHoMi  Eminlon  Standante  for 
Hnvdous  Air  PoMutanta  for  Source 
Calagoriaa:  Oiganic  Haofdoua  Air 
PoUutania  From  ttMSynttMOc  Organic 
Chamleal  Manuiaelurlna  induslry  and 
Oiliai  P»M  caaaa  Bubjacl  to  the 

Nagoltadad  Regulation  ftor  EqulpoMnt 
Laafca;  Cofrccdon 

AQBICV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule:  Correcting 

amendments. 

SUMMARY:  This  action  corrects  several 
erron  in  crofis-referencing  provisirais 
and  darifies  regulatory  text  of  the 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  from  the  Synthetic  Organic 
Chenucal  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leeks,"  which  was  issued  as  a  final  rule 
on  April  22, 1994  and  June  6, 1994.  This 
rule  is  commonly  known  as  the 
Hazardous  Organic  NESHAP  or  the 
HON 

EFFECTIVE  DATE:  December  12, 1995. 
FOB  FURTHER  INFORMATION  CONTACT:  Dr. 
Janet  S.  Meyer.  Coatings  and  Consimier 
Products  Group,  Emissions  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
number  (919)  541-5254. 
SUPPt^MENTARY  INFORMATION:  On  April 
22. 1994  (59  FR  19402)  and  June  6. 1994 
(59  FR  29196),  the  EPA  promulgated  the 
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national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
the  synthetic  organic  chemical 
manufacturing  industry  (SOCMI),  and 
for  several  other  processes  subject  to  the 
equipment  leaks  portion  of  the  rule. 
These  regulations  were  promulgated  as 
subparts  F,  G.  H,  and  I  in  40  CFR  part 
63,  and  are  commonly  referred  to  as  the 
Hazardous  Organic  NESHAP  or  the 
HON.  On  September  20. 1994,  the  EPA 
published  in  the  Federal  Register  a 
notice  of  corrections  to  typographical 
and  cross-referencing  errora  in  subparts 
F,  H,  and  I  of  the  final  regulations.  The 
notice  also  induded  a  few  editorial 
changes  to  clarify  the  intent  of  certain 
provisions  in  those  subparts.  This  notice 
contains  additional  corrections  to 
typographical  and  cross-referencing 
errors,  as  well  as  additional  editorial 
changes  to  clarify  the  intent  of  certain 
provisions  in  subparts  F,  G.  and  H  of  the 
final  regulations. 

Corrections  are  being  made  to 
§  63.100(0(1)  and  the  definition  of 
"batch  operation"  in  §  63.101  of  subpart 
F  to  clarify  that  the  process  vent 
provisions  of  the  rule  apply  only  to 
continuous  vents,  and  tne  definition  of 
batch  operation  was  intended  to  apply 
to  unit  operations.  This  correction  is 
necessary  to  avoid  confusion  over  the 
applicability  of  the  process  vent  control 
requirements.  The  definition  of  "batch 
operation"  is  being  revised  to  clarify 
that  the  term  **batch  operation"  refers  to 
a  imit  operation  within  the  chemical 
manufacturing,  process  unit  rather  than 
to  the  entire  chemical  manufecturing 
process  unit  operation.  To  improve 
consistency  with  the  definition  of  "unit 
operation."  the  definition  of  "batch 
operation"  under  §63.101  of  subpart  F 
is  being  revised  to  cover  all  operations, 
including  but  not  limited  to,  extraction, 
drying,  condeinsation,  filtration, 
absorption,  distillation,  and  reaction. 
This  same  revision  is  being  made  to  the 
definition  of  "batch  operation"  under 
§63.111  of  subpart  G. 

Section  63.104(b)(l)(i)(C)  is  being 
revised  to  correct  a  drafting  error.  The 
restrictive  clause  "If  monitoring  for 
spedated  HAP"  is  being  deleted  from 
that  paragraph  because  it  was  the  EPA's 
intention  in  the  final  rule  that  under  the 
provisions  for  monitoring  cooling  water, 
whether  a  source  chooses  to  monitor  for 
total  hazardous  air  pollutants  (HAP), 
total  volatile  organic  compounds  (VOC), 
or  speciated  HAP,  the  source  is  required 
to  monitor  for  only  those  HAP  that  are 
present  in  the  process  fluid  in 
concentrations  greater  than  5  percent  by 
weight. 

A  few  revisions  are  being  made  to 
subpart  F  to  improve  consistency  in 
terminology  and  consistency  among  the 


provisions  in  subparts  A,  F.  and  H.  To 
improve  consistency  among  the  subpart 
A,  F,  and  H  provisions,  and  to  corred 
an  error  in  cross-referencing  subpart  A, 
§  63.100(k)(3)  of  subpart  F  is  being 
revised  to  cross-reference  the 
compliance  extension  provisions  in 
§  63.182(a)(6)  of  subpart  H  and  §  63.6(i) 
of  subpart  A  which  indicates  that 
sources  granted  extensions  as  provided 
in  subparts  A  and  F  are  not  required  to 
meet  the  schedule  requirements  under 
subpart  H.  Additionally,  §  63.102(c)(1) 
is  being  revised  to  correct  errors  in 
cross-referencing  40  CFR  parts  70  and 
71,  and  §  63.105(a)  is  being  revised  to 
correct  an  error  in  cross-referencing 
subpart  G. 

A  few  corrections  are  being  made  to 
subpart  G  to  improve  consistency  in 
terminology.  The  term  "vapor  pressure" 
in  table  10,  which  is  not  defined  in  the 
HON  provisions,  is  being  changed  to 
"maximum  true  vapor  pressure,"  which 
is  the  defined  term  in  the  HON 
provisions.  The  definition  of  "hard- 
piping"  is  being  changed  to  make  it 
consistent  with  an  earlier  revision  to  the 
definition  of  this  term  in  subpart  H.  The 
definition  of  the  term  "rack-weighted 
average  partial  pressure"  is  being 
changed  to  clarify  that  the  mole  fraction 
of  the  compound  is  used  in  calculating 
the  individual  HAP  maximum  true 
vapor  pressure,  and  to  clarify  the 
definition  of  the  term  Gi.  Footnote  "d" 
for  tables  14b  and  15b,  and  footnote  "e" 
for  table  16  are  being  corrected  to  be 
consistent  with  the  reporting 
requirements  specified  in  those  tables. 

Various  sections  in  subpart  G  are 
being  revised  to  correct  drafting  errors 
in  the  usage  of  terms  and  in  cross- 
referendng.  Several  typographical  errors 
in  Figure  7,  table  6,  the  definition  of 
"incinerator"  in  §63.111,  and  in 
§§63.144, 63.145.  and  63.152  are  being 
corrected.  Various  cross-referencing 
errors  in  table  15a,  table  15b,  the 
definition  of  "average  flow  rate"  in 
§63.111,  and  in  §§63.138,  63.147, 
63.150.  and  63.175  are  being  corrected. 

Changes  are  being  made  to  §  63.150 
(k)  and  (k)(l)  to  corred  a  drafting  error. 
The  rule  should  have  referred  to 
"operating  permit  authority"  instead  of 
the  "Administrator."  As  discussed  in 
the  April  22, 1994  Federal  Register,  the 
decision  on  the  hazard/risk  evaluation 
is  to  be  made  by  the  State  or  local 
permit  authority,  not  by  the  EPA. 

The  reference  to  §  63.6(i)(6)  of  subpart 
A  in  §  63.151(a)(6)(ii)  is  being  revised  to 
refled  the  general  provisions  as  issued 
in  tiie  final  mle  (59  FR  12408).  The 
reference  made  to  §  63.6  of  subpart  A  in 
§63.151(a)(6)(ii)  of  tiie  final  HON  rule 
had  refleded  an  earlier  draft  of  the 
general  provisions.  This  same  cross- 


reference  correction  is  being  made  to 
§63.182(a)(6)(ii)  of  subpart  H.  Sedion 
63.182(d)(2Kvii)  is  being  correded  to 
cross-reference  both  §  63.173(a)  and  (b). 
Nitrobenzene  is  being  added  to  table  9 
because  nitrobenzene  was  inadvertently 
not  included  in  table  9  of  the  version  of 
the  HON  sent  to  the  Federal  Register  for 
printing. 

CorredioHS  are  being  made  to  several 
sedions  in  subpart  G  to  clarify  the 
intent  of  the  provisions.  The 
"knowledge  of  the  wastewater"  option 
for  determining  average  volatile  organic 
hazardous  air  pollutant  (VOHAP) 
concentration  is  being  amended  to 
clarify  that  water  concentrations  of  HAP 
must  be  multiplied  by  the  appropriate 
fm  fadors  from  table  34  to  obtain  the 
volatile  HAP  fradion.  The  drafting  in 
§  63.148(1)  is  being  correded  to  clarify 
the  relationship  between  those 
requirements  and  the  reporting 
requirements  of  §§  63.152(c)  and 
63.182(b). 

The  Implementation  Plan 
requirements  in  §  63.151(a)(2)  and 
§  63.151  (c)  are  being  correded  to  clarify 
that  for  existing  sources,  the  information 
required  in  the  implementation  plan 
need  not  be  submitted  earlier  than  12 
months  prior  to  the  compliance  date  for 
sources  not  using  emissions  averaging 
or  18  months  prior  to  the  compliance 
date  for  sources  using  emissions 
averaging.  This  clarification  is  necessary 
to  make  the  regulation  consistent  with 
tiie  EPA's  intent  to  allow  18  or  24 
months  for  preparation  of  the  required 
information.  Due  to  a  drafting  error,  the 
final  rule  could  be  interpreted  to  require 
earlier  submittal  of  this  information  for 
any  source  required  to  submit  an 
operating  permit  application  before 
tiiese  dates.  The  intent  of  §  63.151(c)(1) 
is  to  avoid  duplicative  submissions  of 
implementation  plan  information,  not  to 
require  submission  of  such  information 
earlier  than  12  or  18  months  prior  to  the 
compliance  date. 

By  promulgating  these  technical 
corrections  directly  as  a  final  rule,  the 
EPA  is  foregoing  an  opportunity  for 
public  comment  on  a  notice  of  proposed 
rolemaking.  Sedion  553(b)  of  title  5  of 
the  United  States  Code  and  Sedion 
307(b)  of  the  Clean  Air  Ad  permit  an 
agency  to  forego  notice  and  comment 
when  "the  agency  for  good  cause  finds 
(and  incorporates  the  finding  and  a  brief 
statement  of  reasons  therefore  in  the 
rules  issued)  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  The  EPA  finds  that  notice  and 
comment  regarding  these  minor 
technical  corredions  are  unnecessary 
due  to  their  noncontroversial  nature  and 
because  they  do  not  substantively 
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change  the  requitements  of  the  HCM. 
The  EPA  finds  that  this  constitutes  good 
cause  under  5  U.)S.C  553(b)  far  a 
determination  thMt  the  issuance  of  a 
notice  of  proposed  rulemaking  is 
imncessary. 

List  of  Subjects  ii  1 40  CFR  Part  63 

Environmental!  protection,  Air 
pollution  control^  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  Novembee  8. 1995. 

MaryD.Nichok.    I 

Assistant  AdministwatorforAirand 
Radiation. 

For  the  raason«d  set  out  in  the 
preamble.  Title  4p,  chapter  I.  part  63,  of 
the  Code  of  Fede^l  Regulations  is 
corrected  as  follows: 

PART63-{AMEliDEDl 

1.  The  authoriti  citation  for  part  63 
continues  to  readlas  follows: 

Aotkoritjn  42  U.aC.  7401,  et  seq. 

6ubpart  F—Hattotal  Emission 
StandsnlB  for  Orasnic  Hsautlous  Air 
PoUulants  From  tie  Synthetic  Orgsnic 
Chemicsl  Msnufscturing  industry 

2.  Section  63.100  is  amended  by 
revising  paragraph  (0(1)  and  revising 
the  first  sentence  of  paragraph  (k)(3) 
introdiictory  text  to  read  as  follows: 

f  63.100    AppMcabllty  and  designation  of 


(0  *  •  • 

(1)  Process  vent^  from  batch 
operations: 

•  •        • 

(k)  •  •  • 

(3)  Existing  sources  shall  be  in 
compliance  with  ^bpart  H  of  this  part 
no  later  than  the  qates  specified  in 
paragraphs  (k)(3)(0  through  (k)(3)(v)  of 
this  section,  except  as  provided  for  in 
paragraphs  {k)(4)  Airough  (k)(8)  of  this 
section,  unless  an  extension  has  been 
granted  by  the  Ad^ninistrator  as 
provided  in  §  63.1|S2(a)(6)  of  subpart  H 
of  this  part  or  grained  by  the  operating 
permit  authority  ak  provided  in  $  63.6(i) 
of  subpart  A  of  thfc  part.  *  *  • 

*  •        •        •        • 

3.  Section  63.101  is  amended  by 
revising  the  definition  of  "batch 
operation"  in  paragraph  (b)  to  read  as 
follows: 

163.101    Deflni 


(b)  *  *  * 

Batch  operationj  means  a 
noncontinuous  operation  in  which  a 
discrete  quantity  or  batch  of  feed  is 


charged  into  a  unit  operation  within  a 
chemical  manufacturing  process  imit 
and  processed  at  one  time.  Batch 
operation  includes  noncontinuous 
operations  in  which  the  equipment  is 
fed  intermittently  or  discontinuously. 
Addition  of  raw  material  and 
withdrawal  of  product  do  not  occur 
simultaneously  in  a  batch  operation. 
After  each  batch  operation,  the 
equipment  is  generally  emptied  before  a 
fresh  batch  is  started. 

•  •        •        •        * 

4.  Section  63.102  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§63.102    Qeneral  standards. 

•  •        •      _.*        • 

(c)  •  •  ' 

(1)  If  the  EPA  has  approved  a  State 
operating  permit  program  under  40  CFR 
Part  70,  the  permit  shall  be  obtained 
from  the  State  authority.  If  the  State 
Ofwrating  permit  program  has  not  been 
approved,  the  source  shall  apply  to  the 
EPA  Regional  Office. 

5.  Section  63.104  is  amended  by 
revising  paragraph  (b)(H(iMC)  to  read  as 
follows: 

1 63.104   Heat  axdianga  syalam 
raqulrsinenti. 


(b)  •  •  • 

(1)  •  •  • 

(i)  •  •  • 

(C)  Only  HAP  that  are  present  in  the 
process  fluid  in  concentrations  greater 
than  5  percent  by  weight  are  required  to 
be  measured  in  the  cooling  water. 

163.106    [Amended] 

6.  Section  63.105  is  amended  by 
revising  the  reference  in  paragraph  (a) 
from  "table  2  of  this  subpart"  to  read 
"table  9  of  subpart  G  of  tins  part". 

Subpart  O— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  From  ths  Synthetic  Organic 
Chemical  Manufacturing  Industry  for 
Process  Vents,  Storage  Vessels, 
Transfer  Operations,  and  Wastewater 

7.  Section  63.111  is  amended  by 
revising  the  definitions  of  "average  flow 
rate,"  "batch  operation,"  "hard-piping," 
"incinerator,"  "mass  flow  rate,"  and 
"rack-weighted  average  partial 
pressure"  to  read  as  follows: 

f63.111    Deflnltione. 

*        *        •        »        * 

Average  flow  rate,  as  used  in  the 
wastewater  provisions,  means  the 
annual  average  flow  rate,  as  determined 


according  to  the  procediues  specified  in 
§  63.144(c). 

Batch  operation  means  a 
noncontinuous  of>eration  in  which  a 
discrete  quantity  or  batch  of  feed  is 
charged  into  a  unit  operation  within  a 
chemical  manufacturing  process  unit 
and  distilled  or  reacted  at  one  time. 
Batch  operation  includes 
ncmcontinuous  operations  in  which  the 
equipment  is  fed  intermittently  or 
discontinuously.  Addition  of  raw 
material  and  withdrawal  of  product  do 
not  occur  simultaneoiisly  in  a  batch 
operation.  After  each  batch  operation, 
the  equipment  is  generally  emptied 
before  a  fresh  batch  is  started. 

•  •        •        •        • 

Hard-piping  means  pipe  or  tubing  that 
is  manufactured  and  properly  installed 
using  good  engineering  judgment  and 
standards  such  as  American  National 
Standards  Institute  (ANSI)  B31-3. 

Incinerator  means  an  enclosed 
combustion  device  that  is  used  for 
destrojring  organic  compounds. 
Auxiliary  fuel  may  be  used  to  heat 
waste  gas  to  combustion  temperatures. 
Any  energy  recovery  section  present  is 
not  phjrsically  formed  into  one 
manufactiued  or  assembled  unit  with 
the  combustion  section;  rather,  the 
energy  recovery  section  is  a  separate 
section  following  the  combustion 
section  and  the  two  are  joined  by  ducts 
or  connections  carrying  flue  gas.  The 
above  energy  recovery  section  limitation 
does  not  apply  to  an  energy  recovery 
section  used  solely  to  preheat  the 
incoming  vent  stream  or  combustion  air. 

•  •        •        •        » 

Mass  flow  rate,  as  used  in  the 
wastewater  provisions,  means  the  rate  at 
which  the  mass  of  a  constituent  in  a 
wastewater  stream  flows  past  a  point, 
determined  by  multiplying  the  average 
concentration  of  that  constituent  in  the 
wastewater  stream  by  the  average  flow 
rate  (annual  average  volumetric  flow 
rate)  and  density  of  the  wastewater 
stream,  as  determined  according  to  the 
procedures  specified  in  §§63.144  (e)(2) 
and  (e)(3). 

•  •        •        •        • 

Rack-weighted  average  partial 
pressure  means  the  throughput 
weighted  average  of  the  average 
maximum  true  vapor  pressure  of  liquids 
containing  organic  HAP  transferred  at  a 
transfer  rack.  The  rack-weighted  average 
partial  pressure  shall  be  calculated 
using  the  equation  below: 
Where:  r 
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P  =  Rack-weighted  average  partial 
pressure,  kilopascals. 

£0, 

Pi  =  Individual  HAP  maximum  true 
vapor  pressure,  kilopascals,  =  Xi*P, 
where  Xi  is  the  mole  fraction  of 
compound  i  in  the  liquid. 

Gi  =  Yearly  volume  of  each  liquid  that 
contains  organic  HAP  that  is 
transferred  at  the  rack,  liters. 

i  s  Each  liquid  that  contains  HAP  that 
is  transferred  at  the  rack. 

»        »        •        •        * 

8.  Section  63.138  is  amended  by 
revising  the  second  sentence  in 
paragraph  (h)  introductory  text  to  read 
as  follows: 

{63.138    Process  wastmrater  provisions— 


according  to  the  procedures  in 
paragraph  (b)(5)(i)(A)  of  this 
section. 

*        •        *        *        • 

(D)  If  the  wastewater  stream  has  a 
steady  flow  rate  throughout  the  year,  the 
total  VOHAP  average  concentration  for 
HAP  listed  on  table  9  of  this  subpart  of 
the  wastewater  stream  shall  be 
calculated  by  averaging  the  values 
calculated  in  paragraph  (b)(5)(i)(B)  for 
the  individual  samples: 


•(h)  *  •  *  The  requirements  of  this 
paragraph  are  illustrated  in  Figure  10  of 
this  subpart. 

•        •        •        »        * 

9.  Section  63.144  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (b)(3),  and  by  revising 
paragraphs  {b)(5)(i)(B),  (b)(5)(i)(D),  and 
(b)(5)(i)(E)  to  read  as  follows: 


§63.144    Process  wssmratarprovlsione— 
test  methods  and  procedures  for 
detonnining  applicsbHity  and  Group  1/ 
Group  2  determinstlons. 

•        *        •        •        • 

(b)  *  *  • 

(3)*  *  *.  If  the  water  concentration 
of  an  individual  HAP  present  in  the 
wastewater  is  used  to  develop  a  total 
VOHAP  average  concentration  or 
average  VOHAP  concentration  for  that 
individually  speciated  HAP,  it  shall  be 
multiplied  by  the  HAP-specific  fm  factor 
in  table  34  of  this  subpart  to  obtain  the 
volatile  portion  of  that  HAP. 


(5) 
(i)  • 


(B)  Total  VOHAP  concentration 
(stream)  can  be  determined  by  summing 
the  VOHAP  concentrations  of  all 
individually  speciated  organic  HAP  in 
the  wastewater. 


=lc, 


'strean.avg 


m 


Where: 

CMrauMvg  =  Total  VOHAP  average 
concentration  for  HAP  listed  on 
table  9  of  this  subpart  of  the 
wastewater  stream. 
m  =  Number  of  samples. 
Cttremij  =  Total  VOHAP  concentration  of 
wastewater  stream  as  measured  in 
sample  j,  calculated  according  to 
the  procedures  in  paragraph 
(b)(5)(i)(B)  of  this  section. 
(E)  The  average  VOHAP  concentration 
for  each  individually  speciated  organic 
HAP  (i)  Usted  on  table  8  of  this  subpart 
shall  be  calculated  by  averaging  the 
values  calculated  in  paragraph 
(b)(5)(i)(A)  of  this  section  for  the 
individual  samples: 

m 


.«VS 


m 


■"J 


Where: 

Ctacm  =  Total  VOHAP  concentration  of 

wastewater  stream, 
n  =  Number  of  organic  HAP  in  the 

wastewater  stream. 
Ci  =  VOHAP  concentration  of  individual 

organic  HAP  (i)  calculated 


Where: 

Ci3v,  =  Average  VOHAP  concentration 

for  each  individually  speciated 

organic  HAP  i  listed  on  table  8  of 

this  subpart, 
m  =  Number  of  samples. 
Ci.i  =  VOHAP  concentration  of  an 

individual  organic  HAP  i  as 

measured  in  sample  j. 


§63.145    [Amended] 

10.  Section  63.145  is  amended  by 
revising  paragraphs  (c)(2)(ii)(E),  (f) 
introductory  text,  and  (g)  introductory 
text  to  read  as  follows:  §63.145  Process 
wastewater  provisions — test  methods 
and  procedures  to  determine 
compliance. 
«        •        •        *        * 

(c)  *  *  • 

(2)  *  *  * 

(ii)  •  *  • 

(E)  The  HAP  mass  flow  rates  of  each 
individual  HAP  compound  entering  and 
exiting  the  treatment  process  are 
calculated  as  follows: 


E,= 


E.= 


K 

nxio' 
K 

nxlO* 

Where: 

Eb  =  HAP  mass  flow  rate  of  an 
individually  speciated  HAP 
compoimd  entering  the  treatment 
process,  kilograms  per  hour. 

E,  =  HAP  mass  flow  rate  of  an 
individually  speciated  HAP 
compoimd  exiting  the  treatment 

Srooess,  kilograms  per  hour, 
ensity  of  the  wastewater  stream, 
kilograms  per  cubic  meter, 
n  =  NunSer  of  runs. 
Vbp  =  Average  volimietric  flow  rate  of 
wastewater  entering  the  treatment 
process  during  each  run  p,  cubic 
meters  pet  hour. 
V,p  =  Average  volumetric  flow  rate  of 
wastewater  exiting  the  treatment 
process  during  each  run  p,  cubic 
meters  per  hour. 
Cbp  =  Average  HAP  concentration  of  an 
individually  speciated  HAP  in  the 
wastewater  stream  entering  the 
treatment  process  during  each  run 
p,  parts  per  million  by  weight. 
Q^  =  Average  HAP  concentration  of  an 
individually  speciated  HAP  in  the 
wastewater  stream  exiting  the 
treatment  process  during  each  run 
p,  parts  per  million  by  weight. 
*        •        •        •        • 

(f)  A  p)erformance  test  to  demonstrate 
compliance  with  the  mass  removal 
provision  for  new  sources  in 
§  63.138(b)(l)(iii)(C)  shall  consist  of  a 
determination  of  mass  removal  required 
to  be  achieved,  and  a  determination  of 
mass  removal  actually  achieved.  Actual 
mass  removal  and  compliance  shall  be 
determined  by  the  procedure  in 
peiragraph  (h)  of  this  section.  The 
required  mass  removal  for  each  Group  1 
wastewater  stream  prior  to  combination 
of  the  streams  for  treatment  shall  be 
determined  using  the  following 
equation: 


/ 


RMR  = 


.10*      H 


i.ivg 


0.99*60 


Where: 

RMR  =  Required  mass  removal  of 

organic  HAP  listed  in  table  8  of  this 
subpart  in  a  Group  1  wastewater 
stream,  in  kilMrams  per  hour. 

K  =  Density  of  the  Group  1  wastewater 
stream,  kilograms  per  liter. 

V  =  Annual  average  wastewater  flow 
rate  of  the  Group  1  wastewater 
stream,  liters  per  minute. 


IBI 


■■I 
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n  -  Niimber  of  ofganic  HAP  listed  in 
table  8  of  this  subpart  in  stream. 

Cjjn^  =  Average  HAP  concentration  of 
each  organic  HAP  j  listed  in  table  8 
of  this  subpart  in  the  Group  1 
wastewater  $tream  at  the  point  of 
generation,  |>arts  per  million  by 
weight. 

0.99  -  Required  firacticm  removed  of 
organic  HAP  listed  in  table  8  of  this 
subpart.       I 

•        *        •        it        • 

(g)  A  performance  test  to  d«nonstrate 
compliance  withj  the  mass  removal 
provisions  for  now  and  existing  sources 
in  §63.138(c)(l)aii}(D)  shall  consist  of  a 
determination  of,  mass  removal  required 
to  be  achieved,  a|id  a  determination  of 
mass  removal  aclualiy  achieved.  Actual 
mass  removal  and  compliance  shall  be 
determined  by  the  proo»dure  in 
paragraph  (h)  of  |his  section.  The 
required  mass  reyioval  for  each  Group  1 
wastewater  stream  pricv  to  combination 
of  the  streams  fof  treatment  shall  be 
determined  using  the  following 
equation:  T 

»MR  =  -;^|i(c,«.*Fr).«) 

Where:  ' 

RMR  =  Required  mass  removal  of  table 
9  of  this  subpart  organic  HAP  in  a 
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EVW^  =(6.0M0-«)q,  Hii  (l-Fr„)Fe„HAPi„-K(0.05)(6.0.10-»)Qj  H.±  (Fr„HAP,J 


Group  1  wastewater  stream,  prior  to 
combination  with  other  Group  1 
wastewater  streams,  kilograms  per 
hoiu. 

K  -  Density  of  the  Group  1  wastewater 
stream,  kilograms  per  liter. 

V  s  Annual  average  wastewater  flow 
rate  of  the  Group  1  wastewater 
stream,  liters  per  minute. 

n  =  Number  of  table  9  of  this  subpart 
organic  HAP  compoimds  in  stream. 

Cj^g  =  Average  HAP  concentration  of 
each  organic  HAP  j  listed  in  table  9 
of  this  subpart  in  the  Group  1 
wastewater  stream  at  the  point  of 
generation,  parts  per  million  by 
weight. 

Ft  =  Required  fraction  removed  of  each 
compound  j  (target  removal 
efficiency  from  table  9  of  this 
subpart). 

•  *        •        •        • 

11.  Section  63.147  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

163.147 
recofdtoeplng. 

*  *        •        •        • 

(b)  The  owner  or  operator  transferring 
a  Group  1  wastewater  stream  or  residu^ 
removed  from  a  Group  1  wastewater 
stream  in  accordance  with  §63.132(j) 
shall  keep  a  record  of  the  notice  sent  to 
the  treatment  operator  stating  that  the 


wastewater  stream  or  residual  contains 
organic  HAP  that  are  required  to  be 
managed  and  treated  in  accordance  with 
the  provisions  (tf  this  subpart. 

•  *        •        *        • 

12.  Section  63.148  is  amended  by 
revising  paragraph  (j)  introductory  text 
to  read  as  follows: 

163.148    Leak  inapection  provMons. 

•  •        »        »        » 

(j)  The  owner  or  operator  shall  submit 
with  the  reports  required  by  §  63.182(b) 
of  subpart  H  of  this  part  or  with  the 
reports  required  by  §  63.152(c)  of  this 
subpart,  the  information  specified  in 
paragraphs  (jKD  throi]«h  (j)(3)  of  this 
section. 

•  *        •        •        • 

13.  Section  63.150  is  amended  by 
revising  paragraphs  (g)(5)(i) 
introductory  text,  (k)  introductory  text, 
and  (k)(l)  introductory  text  to  read  as 
follows: 

f  63.150    Efflissiona  averaging  provtalons. 

(g)  •  •  • 
(5)*  •  • 

(i)  The  following  equation  shall  be 
used  for  each  wastewater  stream  i  to 
calculate  EWWic: 


Where: 

EWWic  =  Month];  r  wastewater  stream 
emissicMi  rate  if  wastewater  stream 
i  is  controlled  by  the  reference 
control  techi^logy,  megagrams  per 
month. 

Qi  =  Average  flovr  rate  for  wastewater 
stream  i,  as  determined  by  the 
procedure  in  §  63.144(c)(3).  liters 
per  minute. 

Hi  =  Number  of  hours  during  the  month 
that  wastewater  stream  i  was 
generated,  hours  per  month. 

8  =  Total  niunber  of  organic  HAP  in 
wastewater  stream  i. 

Frm  =  Fraction  removed  of  organic  HAP 
m  in  wastewater,  from  table  9  of 
this  subpart,  jdimensionless. 

Fe,n  =  Fraction  emitted  of  organic  HAP 
m  in  wastewater,  from  table  34  of 
this  subpart,  jdimensionless. 

HAPhn  =  Average  concentration  of 
organic  HAP.m  in  wastewater 
stream  i,  partJB  per  million  by 
'   weight. 


msi 


(k)  The  owner  or  operator  must 
demonstrate  that  the  emissions  frt>m  the 
emission  points  proposed  to  be 
included  in  the  average  will  not  result 
in  greater  hazard  or,  at  the  option  of  the 
operating  permit  authority,  greater  risk 
to  human  health  or  the  environment 
than  if  the  emission  points  were 
controlled  according  to  the  provisions 
in  §§63.113  through  63.148. 

(1)  This  demonstration  of  hazard  or 
risk  equivalency  shall  be  made  to  the 
satisfaction  of  the  operating  permit 
authority.        '      > 

•        •        *        *        • 

14.  Section  63.151  is  amended  by 
revising  paragraphs  (a)(2)  introductory 
text  and  (a)(6)(ii)  and  by  revising  the 
first  sentences  in  paragraphs  (c) 
introductory  text,  (c)(l)(i).  and  (c)(l)(ii) 
to  read  as  follows: 

§63.151    Initial  nottflcation  and 
Implementation  plan. 

(a)  *  *  * 

(2)  An  Implementation  Plan,  unless 
an  operating  permit  application  has 
been  submitted  prior  to  the  date  the 


n-l 


Implementation  Plan  is  due  and  the 
owner  or  operator  has  elected  to  include 
the  information  specified  in  §  63.152(e) 
in  that  application. 

(6)*  •  • 

(11)  A  request  for  an  extension  of 
compliance  must  include  the  data 
described  in  §63.6(i)(6)(i)  (A),  (B),  and 
(D)  of  subpart  A  of  this  part. 
•        •        •        *        * 

(c)  Each  owner  or  operator  of  an 
existing  or  new  source  subject  to  this 
subpart  must  submit  an  Implementation 
Plan  to  the  Administrator  by  the  dates 
specified  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section  unless  an  operating 
permit  application  accompanied  by  the 
information  specified  in  §  63.152(e)  has 
been  submitted.  *  *  * 

(D*  *  * 

(i)  Each  owner  or  operator  of  an 
existing  source  subject  to  this  subpart 
who  elects  to  comply  wdth  §  63.112  by 
using  emissions  averaging  for  any 
emission  points,  and  who  has  not 
submitted  an  operating  permit 


application  accompanied  by  the 
information  specified  in  § 63.152(e)  at 
least  18  months  prior  to  the  compliance 
dates  specified  in  §63.100  of  subpart  F 
of  this  part,  shall  develop  an 
Implementation  Plan  for  emissions 
averaging.  *  *  • 

(ii)  Each  owner  or  operator  of  an 
existing  soiuce  subject  to  this  subpart 
who  elects  to  comply  with  §63.112  of 
this  subpart  by  complying  with  the 
provisions  of  §§63.113  to  63.148  of  this 
subpart,  rather  than  emissions 
averaging,  for  any  emission  points,  and 
who  has  not  submitted  an  operating 
permit  application  accompanied  by  the 
information  specified  in  §  63.152(e)  at 
least  12  months  prior  to  the  compliance 
dates  specified  in  §  63.100  of  subpart  F 
of  this  part,  shall  develop  an 
Implementation  Plan.  *  *  * 
•        •        •        *        * 

15.  Section  63.152  is  amended  by 
revising  paragraph  (c)(4)  introductory 
text  to  read  as  follows: 

f  63.152    Qeneral  reporting  and  continuoua 


(c)*  •  • 

(4)  Periodic  Reports  shall  include  the 
information  in  paragraphs  (c)(4)(i) 
through  (c)(4)(iii)  of  this  section,  as 
applicable: 
•        •        •        •        • 

Appendix  to  Subpart  G— (Amended] 

Table  6— [Amended) 

16.  Table  6  in  the  appendix  of  subpart 
G  is  amended  by  revising  the  vapor 


pressure  for  vessel  capacity  entry 
"38Scapacity<151"  from  "13.1"  to 
S13.1." 

Table  9— [Amended] 

17.  Table  9  in  the  appendix  to  subpart 
G  is  amended  by  adding,  in  alphabetical 
order,  an  entry  for  "nitrobenzene"  with 
its  CAS  number  of  "98953"  and  its  Fr 
of  "0.80". 

TaWe  lO—4Amended) 

18.  Table  10  in  the  appendix  to 
subpart  G  is  amended  by  revising  the 
term  "vapor  pressure  (kPa)"  to  read 
"Maximum  true  vapor  pressure  (kPa)" 
in  the  middle  column  heading. 

Table  14b— [Amended] 

19.  Table  14b  in  the  appendix  to 
subpart  G  is  amended  by  revising  the 
footnote  "<•"  to  read  as  follows: 

*  Except  when  S  63.132(c)  is  used,  annual 
average  total  VOHAP  concentration  in 
wastewater  stream  at  point  of  generation, 
parts  per  million  by  weight  (ppmw). 
•         *         •         •         * 

Table  15a — [Amended] 

20.  Table  15a  in  the  appendix  to 
subpart  G  is  amended  by  revising  the 
footnote  "'"  to  read  as  follows: 

■  If  the  stream  is  being  treated  in 
accordance  with  the  requirements  of 
§  63.138(b),  give  identification  code  of 
treatment  unit(s)  treating  stream. 
Identification  codes  should  correspond  to 
entries  in  table  17  of  this  subpart 


TaWe  15b— ^Amended] 

21.  Table  15b  in  the  appendix  to 
subpart  G  is  amended  by  revising  the 
footnotes  "<*"  and to  read  as  follows: 

•  •        •        •        • 

<*  Except  when  §  63.132(c)  is  used,  annual 
average  total  VOHAP  concentration  in 
wastewatCT  stream  at  point  of  generation, 
parts  per  million  by  weight  (ppmw). 

•  •         •         •         * 

■  If  stream  is  being  treated  in  accordance 
with  §63.138(c),  give  identification  code  of 
treatment  unit(s)  treating  stream. 
Identification  codes  should  correspond  to 
entries  in  table  17  of  this  subpart. 


Table  16— [Amended] 

22.  Table  16  in  the  appendix  to 
subpart  G  is  amended  by  revising  the 
footnote  <  to  read  as  follows: 

•        »        •        *        * 

*  Flow-weighted  annual  average  total 
VOHAP  concentration  of  individual  or 
combined  stream  before  exposure  to  the 
atmosphere  and  before  combination  with 
streams  other  than  process  wastewater  from 
the  specific  process  unit,  parts  per  million  by 
wei^t  (ppmw). 


Figure  7 — [Amended] 

23.  Figure  7  in  the  appendix  to 
subpart  G  is  revised  to  read  as  follows: 

— jjwocootmo  M  p 
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Control  Air  Emissions  Before 
and  During  Treatment/Recycle 


Combined 

Group  1  Wastewater 

Streams?  Combined 

Group  1  &  Group  2 

Wastewater 

Streams? 


I  -or  Group  1  V^stewater  Streams: 


6. 


Reiycle  to  Process 

I         or 
Us^  Design  Steam  Stripper 

'or 
Reduce  HAP  Mass  by  Percentages 
Spiscified  in  Table  9 

Reoiice  Total  VOHAP  Concentration 
to  <50  ppmw  (Note:  This  option  is 
not  available  for  designated  Group  1 
W9$tewater  streams  or  for  biological 
treatment) 
or 
Reduce  HAP  Mass  by  99% 

I         ^^ 
Treat  to  Achieve  Required  HAP  Mass 

Rernoval  (§63. 145(h)) 


I 


For  Combined  Group  1  Wastewater  Streams 
or  Group  1/Group  2  Wastewater  Streams: 


-  ••;5..  ■JtH.:- 


1.  Recycto  to  Process 

or 

2.  Use  Design  Steam  Stripper . 

or         .;>,^;<  .i^K^'-'s 

3.  Reduce  HAP  Mass  by  PeftCHitages 
Specified  in  Table  9 

or 

4.  Treat  to  Achieve  Required  HAP  Mass 

Removal  (§63. 145(h)) 
or 

5.  Reduce  HAP  Mass  by  99% 


Treat 

Residuals 

(Figure  10) 


Figure  7.  Comptiance  Options  for  Control  of  Table  9  HAPs  (Refer  to  §63. 138(c)) 


Subpart  H— National  Emission 
standards  for  Organic  Hazardous  Air 
Pollutants  for  Equipment  Leaks 

24.  Section  63.175  is  amended  by 
revising  paragraph  (d)(4)  introductory 
text  to  read  as  follows: 


§63.175 
vahMS. 


Quanty  improvement  program  for 


(d)*  *  * 

(4)  The  owner  or  operator  must 
demonstrate  progress  in  reducing  the 
percent  leaking  valves  each  quarter  the 
process  unit  is  subject  to  the 
requirements  of  paragraph  (d)  of  this 
section,  except  as  provided  in 
paragraphs  (d)(4)(u)  and  (d)(4)(iu)  of 
this  section. 

25.  Section  63.182  is  amended  by 
revising  paragraphs  (a)(6)(ii)  and 
(d)(2)(vii)  to  read  as  follows: 

§63.182    Reporting  requirements. 

(a)*  *  ! 

Ce)V*  *  ■  .      , 

(ii)  A  request  for  an  extension  of 
compliance  must  include  the  data 
described  in  §  63.6(i)(6)(i)  (A).  (B),  and 
P)  of  subpart  A  of  this  part. 

***** 

(d)  •  •  * 

(vii)  The  mmiber  of  agitators  for 
which  leaks  were  detected  as  described 
in  §63.173(a)  and  (b)  of  this  subpart; 

[FR  Doc.  95-28382  Filed  12-11-95;  8:45  am] 
BHJJNQCOOC' 


40CFRPart70 
[AD-fRL-6344-q 

Clean  Air  Act  Final  Interim  Approval  of 
the  Operating  Permits  Program; 
ttevada  Division  of  Environmental 
Protection;  Nevada 

AQENCY:  Environmental  Protection 

Agency  ("EPA"). 

ACTION:  Final  Interim  Approval. 


SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  title  V  operating 
permits  program  submitted  by  the 
Nevada  Division  of  Environmental 
Protection  ("NDEP"  or  "State")  for  Uie 
purpose  of  complying  with  federal 
requirements  that  mandate  that  states 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources. 

EFFECTIVE  DATE:  January  11. 1996. 
ADDRESSES:  A  copy  of  NDEP's  submittal 
and  other  supporting  information  used 


in  developing  the  final  approval  are 
available  for  inspection  (docket  number 
NV-DEP-95-1-OPS)  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency. 
Region  DC.  Air  &  Toxics  Division,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
CeUa  Bloomfield  (telephone  415/744- 
1249),  Mail  Code  A-5-2,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  Air  &  Toxics  Division.  75 
Hawthorne  Street.  San  Francisco,  CA 
94105. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Title  V  of  die  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  ("CFR")  part  70, 
require  that  states  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15, 1993.  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  ana  the  part  70  regulations,  which 
together  ouUine  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15. 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  federal    • 
program. 

On  August  7. 1995,  EPA  proposed 
interim  approval  of  the  operating 
permits  program  for  NDEP  ("NPRM"). 
See  60  FR  40140.  hi  that  Federal 
Register  document,  EPA  also  proposed 
approval  of  NDEP's  interim  mechanism 
for  implementing  section  112(g)  and  its 
program  for  delegation  of  section  112 
standards  as  promulgated  as  they  apply 
to  title  V  and  non-title  V  sources.  Public 
comment  was  soUcited  on  the  three 
proposed  actions,  and  EPA  is 
responding  to  those  comments  in  this 
document  and  in  a  separate  "Response 
to  Comments"  document  that  is 
available  in  the  docket  at  the  Regional 
office. 

II.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission  and 
Response  to  Public  Comments 

The  August  7, 1995  Federal  Register 
notice  proposed  interim  approval  of 
NDEP's  tide  V  operating  permits 
program  as  submitted  on  February  8, 
1995.  EPA  is  aware  that  NDEP  has 


revised  its  implementing  regulations 
since  the  February  8, 1995  submission; 
however,  those  revisions  have  not  been 
submitted  to  EPA  for  approval  and  are 
not  part  of  the  program  being  approved 
in  today's  final  action. 

EPA  received  comments  on  the  NPRM 
from  two  commenters:  the  National 
Mining  Association  ("NMA")  and 
NDEP.  With  one  exception,  the  program 
deficiencies  identified  in  the  NPRM 
remain  unchanged  as  a  result  of  public 
comment  Based  on  public  conment 
and  further  analysis,  the  deficiency 
identified  in  section  II.B.1.(2)  of  the 
NPRM  has  been  removed;  i.e.,  NDEP's 
definition  of  "regulated  air  pollutant"  is 
fully  approvable.  See  section  II.A.4. 
below  for  further  discussion.  The 
commenters  also  provided  a  few 
program  clarifications  which  are 
discussed  below.  Furthermore,  please 
note  that  an  issue  raised  as  a  deficiency 
in  the  context  of  "insignificant 
activities"  and  discussed  in  section 
II.A.2.C.  of  the  proposed  notice  has 
become  a  separate  interim  approval 
issue  as  a  result  of  public  comment.  See 
section  II.A.l.  for  more  information.  No 
adverse  public  comment  was  received 
on  the  proposed  approvals  of  NDEP's 
program  for  delegation  of  section  112 
standards  as  promulgated  or  transition 
mechanism  for  implementing  section 
112(g),  and  hence,  those  approvals  have 
not  been  altered  as  a  result  of  public 
comment. 

1.  Applicability 

In  response  to  a  program  deficiency 
identified  by  EPA  in  section  ILB.  1.(10) 
of  Uie  NPRM.-NDEP  commented  that  it 
does  not  plan  to  permit  any  source  that 
is  subject  to  the  New  Source 
Performance  Standard  ("NSPS")  for  new 
residential  wood  heaters  or  the  National 
Emissions  Standard  for  Hazardous  Air 
Pollutants  ("NESHAP")  for  asbestos 
demolition  because  the  State  has  not 
accepted  delegation  for  such  standards. 

In  order  to  have  a  fully  approvable 
program,  a  state  must  have  authority  to 
{>ermit  all  major  sources  and  to  write 
permits  that  assure  compliance  with  all 
federal  applicable  requirements.  If 
under  State  law  NDEP  must  receive 
delegation  of  a  federal  requirement 
before  it  can  write  that  requirement  into 
a  permit  or  assure  compliance  with  that 
requirement,  then  NDEP  must  seek  and 
receive  delegation  in  sufficient  time  to 
issue  the  permit.  It  is  possible  for 
Nevada  to  obtain  delegation  of  an  NSPS 
or  NESHAP  requirement  solely  for  title 
V  sources. 

In  the  NPRM,  EPA  relied  on  the 
Nevada  Attorney  General's  legal  opinion 
(dated  November  15, 1993)  that  NDEP 
has  authority  to  issue  permits  to  all 
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soiiTces  required  !to  have  permits 
pursuant  to  section  502(a)  of  the  Act 
and  §  70.3  of  part  70  (p.  2  of  legal 
opinitm),  and  authority  to  "require  that 
all  applicable  reijuimnents  be 
incorporated  int0  an  operating  permit" 
(p.  8  of  legal  opi^on).  In  addition, 
NI^P  has  committed  to  implement  all 
applicable  requimments.  includ^ 
those  that  wouldmecessitate  State  rule 
adoption  prior  to|  incorporation  into  the 
permit  (See  Pro-am  Submittal.  Section 
ILA.2.,  pp.  0-1 1#  II-2.)  EPA  expects 
NDEP  to  issue  pesmits  to  all  major 
sources  and  to  indude  all  applicable 
requirements  in  those  permits.  If  a 
regulatory  impe<ttmait  exists  outside  of 
the  submitted  pn)gram.  then  NDEP  must 
eliminate  it  in  order  to  have  a  fiilly 
approvable  prognma. 

m  response  to  ^A's  discussion  in  the 
NPRM  (section  IliA.2.c.)  on  infigpifi^nt 
activities,  NDEP  Mmmiented  that  two  of 
the  listed  insignifcant  activities, 
agricultural  land  use  and  equipment  or 
contrivances  used  for  food  processing, 
are  "unpermittaUe  activities."  EPA 
regards  this  conusant  as  ambiguous 
given  that  NAC  4456.293.1  (previously 
NAC  445.705.1)  rpquires,  and  the 
Attorney  General^  legal  opinion 
confirms,  that  all  major  sources  (with 
the  two  exceptioDs  noted  above)  must 
obtain  operating  eennits.  Furthermore, 
EPA  assumed  tbm  if  information  is 
{mjvided  in  the  application  because  it  is 
needed  to  "estabU^  the  basis  for  the 
applicability  of  standards"  (section 
4458.295.20)).  prfviously 
445.7054.2(b)),  \ii0a  the  units  subject  to 
such  standards  (ijs.,  applicable 
requirements)  woiild  be  contained  in 
the  permit  EPA  etqpects  NDEP  to 
implement  its  insignificant  activities 
provisions  in  a  maimer  consistent  with 
bodi  part  70  and  the  provisions  of  the 
NAC  relied  upon  in  the  NPRM,  that  is: 
(1)  Emissions  firoib  insignificant 
activities  must  be  considered  in 
applicability  determinations;  (2)  Class  I 
permit  apphcatiois  may  not  omit  any 
inframation  needed  to  determine  or 
impose  any  applicable  requirement:  and 
(3)  if  an  applicable  requirement  applies 
to  a  unit  at  a  major  source,  that  unit 
must  be  permitted-  In  order  to  have  a 
fully  approvable  program,  NDEP  must 
remove  all  ambiguity  regarding  the 
permitting  of  agritultural  and  food 
processing  activities  and  clearly  require 
all  major  sources  to  obtain  Class  I 
permits.  If  a  regulatory  impediment 
exists  outside  ^tbe  submitted  program, 
then  NDEP  must  aliminate  that 
impediment  prior' to  full  program 
approval. 

Also,  in  the  NP|tM.  EPA  noted  that 
NDEP'a  program  Oontains 
inconsistencies  with  regard  to  the 


applicability  of  nonmajor  sources  to  title 
V.  (Seeeo  FR  40141-40142,  section 
II.A.2.a.  "applicability.")  EPA  requested 
a  letter  from  NDEP  clarifying  how  it 
intends  to  carry  out  the  applicabilUy 
requirements  in  its  program. 

In  the  comment  letter  received  frmn 
NDEP  on  September  6, 1995,  the  State 
informed  EPA  that  it  has  already 
corrected  the  ambiguity  regarding 
whether  or  not  nonmajor  sources  subject 
to  a  section  111  or  112  standard  are 
subject  to  title  V.  NDEP  revised  the 
Nevada  Administrative  Code  on  April  4, 
1995  to  clearly  state  that  "major,"  and 
not  "minor."  new  soiuces  subject  to 
sections  111  and  112  will  bepermitted 
as  Class  I-^  sources. 

2.  Insignificant  Activities 

One  commenter  asserted  that  EPA's 
position  in  the  NPRM  regarding 
insignificant  activities  is  inconsistent 
with  the  July  10, 1995  "White  Paper," 
which  gives  states  fleodbility  in 
designating  insignificant  activities.  EPA 
disagrees  that  the  NPRM  is  inconsistent 
wiUi  the  "White  Paper"  with  i^ard  to 
insignificant  activities.  EPA  is  not 
questioning  the  State's  authtrnty  to 
identify  in^gnificant  activities;  rather, 
EPA  is  rejecting  the  unbounded  nature 
of  some  of  the  listed  activities. 

The  meaning  of  the  term 
"insignificant"  as  used  in  section 
70.5(^  is  that  information  is  unessential 
fat  (tetermining  whether  and  how  an 
applicable  requirement  applies  at  a 
source.  If  emissions  at  an  mrtivity  are 
extremely  low,  that  activity  is  unlikely 
to  be  subject  to  an  aj^Ucaole 
reqirfremmt  That  is  why  EPA  suggested 
that  NDEP  create  an  across-the-board 
emissions  threshold  above  which 
activities  could  not  qualify  as 
insignificant.  Without  an  across-the- 
board  threshold  or  imit-spedfic  limits, 
nrtivities  on  NDEP's  list,  such  as 
"agricultural  land  use"  and  "equipm«it 
or  ccmtrivances  used  exclusively  for  the 
processing  of  food"  could  be  construed 
as  being  "insignificant"  even  if  subject 
to  an  applicable  requirement.  Where 
there  is  a  chance  that  an  activity  is 
subject  to  an  applicable  requirement 
(e.g.,  food  processing  activities  may  be 
subject  to  the  yeast  manufacturing 
NESHAP),  EPA  needs  additional 
criteria,  such  as  an  emissions  threshold, 
to  ensure  that  the  activity  is 
insignificant  for  part  70  permitting 
purposes. 

Tne  commenter  further  contended 
that  NDEP's  regulation  already  prohibits 
activities  subject  to  an  applicable 
requirement  hrom  qualifying  as 
insignificant.  Nevertheless,  the 
commenter  asked  whether  the  following 
language  would  resolve  EPA's  concerns: 


"(N]o  source  subject  to  an  applicable     . 
requirement  may  qualify  as  an 
insignificant  activity." 

EPA  disagrees  that  NDEP's  regulation 
clearly  prohibits  activities  subject  to  an 
applicable  requirement  from  qualifying 
as  insignificant.  In  fact,  NDEP's  list  of 
insignificant  activities  contains 
activities,  such  as  air-conditioning 
equipment,  that  are  almost  certainly 
subject  to  an  applicable  reqmrement. 
Unless  NDEP  removes  from  the  list  of 
insignificant  activities  those  activities 
that  are  likely  to  be  subject  to  a  unit- 
specific  appncable  requirement,  the 
language  proposed  by  the  commenter 
might  only  cause  confusion.  However, 
the  language  proposed  by  the 
commenter  would  help  clarify  that 
insignificant  activities  provisions  do  not 
exempt  sources  from  title  V  and  do  not 
relieve  sources  from  having  to  comply 
with  any  applicable  requirements. 

Another  comment  reorived  on 
insignificant  activities  is  that  EPA's 
recommended  emissions  thresholds  are 
arbitrary  and  unnecessary.  The 
commenter  pointed  out  that  other  state 
programs  have  allowed  emission 
thrMholds  that  are  hieher  than  EPA's 
recommended  limits  mt  HAP  emissions. 

As  stated  in  the  proposed  notice,  EPA 
will  review  and  evaluate  any  emissions 
thresholds  propoeed  b^  NDEP. 
Emissions  threeholds  i^ould  reflect 
state-specific  circumstances.  Part  70 
q)ecificaUy  provides  that  the  permitting 
authority  is  responsible  for  providing 
the  "criteria  used  to  determine 
insignificant  activities  or  emission 
levels."  NDEP  may  use  levels  approved 
in  other  state  programs  as  guidance. 

3.  Reporting  of  Permit  Deviations 

Both  gommenters  disagreed  with 
EPA's  statement  that  each  permit  must 
define  "prompt"  for  purposes  of  pronwt 
reporting  of  deviations.  According  toue 
commenters.  "prompt"  is  already 
defined  in  NAC  445B.232.4  (previously 
445.667.4)  as  reporting  any  excess 
emissions  within  24  hours.  In  addition. 
NAC  445B.326  (previously  445.7133) 
defines  prompt  for  emergencies. 

The  purpose  of  defining  "prompt"  in 
either  the  titie  V  program  or  the  title  V 
permit  is  to  notify  the  source  of  its  exact 
reporting  obligation.  While  NAC 
445B.232.4  defines  "prompt"  in  an 
acceptable  manner,  it  is  not  currently 
part  of  NDEP's  titie  V  program. 
However.  NAC  445B.326  was  submitted 
as  part  of  NDEP's  titie  V  program,  and 
EPA  agrees  that  "prompt"  has  already 
been  defined  for  emergencies  covered 
by  that  provision. 

Given  that  permits  must  contain  "all 
applicable  reporting  requirements"  and 
that  the  definition  of  "applicable 


requirement"  in  NDEP's  program 
includes  State-only  requirements,  EPA 
believes  that  sources  are  adequately 
notified  of  their  reporting  obligation  for 
the  interim  period.  Therefore,  during 
the  interim  period,  NOTP  may  rely  on 
NAC  445B.232.4  to  define  "prompt" 
rather  than  defining  it  in  each 
individual  permit.  For  full  approval, 
however.  NDEP  must  either  submit  NAC 
445B.232.4  for  inclusion  in  its  approved 
program,  or  define  "prompt"  in  each 
permit. 

4.  Regiilated  Air  Pollutant 

Both  commenters  disagreed  with 
EPA's  position  that  the  definition  of 
"regulated  air  pollutant"  in  NAC 
445B.153  (previously  445.5905)  is 
deficient.  EPA  identified  NDEP's 
definition  of  "regulated  air  pollutant"  as 
a  program  deficiency  because  it 
appeued  to  be  inconsistent  with  the 
part  70  definition.  Specifically.  NDEP's 
definition  seemed  to  exclude  pollutants 
that  are  subject  to  requirements  of  the 
Act  (such  as  title  VI  and  sections  112(g), 
112(j),  and  112(r)),  but  are  not  subject  to 
promulgated  standards.  This  apparent 
inconsistency  is  not  an  issue,  however, 
for  Class  I  and  Class  n  pollutants  since 
they  are  all  currently  subject  to 
promulgated  requirements  (57  FR 
31242,  ^ily  14, 1992).  It  is  also  not  an 
issue  for  section  112  requirements  since 
NDEP's  definition  of  "regulated  air 
pollutant"  can  be  interpreted  broadly  to 
include  pollutants  regulated  by  sections 
112(g),  112(j).  and  112(rlof  the  Act. 

5.  Duty  to  Apply 

One  commenter  asked  EPA  to  clarify 
what  application  trigger  is  missing  from 
the  State's  title  V  program.  In  order  to 
understand  the  deficiency,  one  must 
look  at  the  language  in  part  70  which 
states  that  an  initial  title  V  application 
is  due  "within  12  months  after  the 
source  becomes  subject  to  the  permit 
program"  (section  70.5(a)(1)).  As  is  the 
qase  in  NDEP's  regulation;  a  source  may 
"become  subject"  upon  the  effective 
date  of  the  program  or  after  commencing 
operation  of  a  new  source.  However, 
these  two  situations  are  not  the  only 
scenarios  that  would  make  a  source 
subject  to  title  V  for  the  first  time.  For 
instance,  a  source  may  become  subject 
to  titie  V  upon  promiilgation  of  a  MACT 
standard  that  does  not  exempt  nonmajor 
sources  to  obtain  title  V  permits. 
Similarly,  the  Administrator  could 
designate  a  category  of  nomnajor 
sources  to  be  subject  to  titie  V.  Finally, 
facility  modifications  may  increase  a 
source's  potential  to  emit  to  above  the 
major  source  level,  thus  making  a  source 
newly  subject  to  title  V.  Fot  these 


reasons,  NDEP's  regulation  must  be 
revised  for  full  approval. 

6.  Permit  Shield 

NDEP  disputed  EPA's  comment  in  the 
NPRM  that  tiie  program's  permit  shield 
provisions  are  deficient.  Because  a 
permit  shield  may  insulate  a  source 
from  enforcement,  it  is  essential  for  EPA 
and  the  public  to  know  when  a  permit 
shield  is  in  the  permit  and  exactly 
which  conditions  the  permit  shield  is 
covering.  According  to  NDEP's 
regulation,  permits  may  be  writien  to 
provide  the  benefits  of  a  permit  shield 
without  expressly  stating  that  a  permit 
shield  exists.  This  approach  is  plainly 
inconsistent  with  §  70.6(f)(2)  which 
states  that:  "[a]  part  70  permit  that  does 
not  expressly  state  that  a  permit  shield 
exists  shall  be  presimied  not  to  provide 
such  a  shield."  NDEP  must  make  all  the 
changes  identified  in  the  proposed 
notice  in  order  to  have  fully  approvable 
permit  shield  provisions. 

7.  Emissions  Trading 

NDEP  commented  that  it  does  not 
intend  to  provide  the  emissions  trading 
opportunity  specified  in  §  70.6(a)(10) 
and  that  it  intends  to  remove  the 
existing  provisions  for  trading  under  a 
federally  enforceable  emissions  cap, 
which  are  now  located  in  NAC 
445B.316.1(g)  (previously  NAC 
445.7114.1(g))  and  which  satisfy  the 
requirements  of  §  7G.4(b)(12)(iii). 
Consequentiy,  NDEP  indicated  that  it 
vfill  not  correct  the  regulatory 
deficiencies  with  regard  to  trading 
identified  in  the  proposed  approval 
notice  under  section  n.B.l.(9).  NDEP 
noted,  however,  that  it  will  allow 
trading  as  an  alternative  operating 
scenario. 

The  federal  part  70  regulation  does 
not  give  states  discretion  about  whether 
to  allow  the  emissions  trading 
provisions  of  §§  70.6(a)(10)  and 
70.4(b)(12)(iii).  First,  §  70.6(a)(10)  says 
that  the  permitting  authority  cannot 
deny  trading  opportunities  where  such 
opportimities  are  provided  by  the 
underlying  applicable  requirement.  For 
instance,  if  NDEP  permits  a  source 
subject  to  the  Hazardous  Organic 
NESHAP  (HON),  which  allows  for 
trading  without  a  case-by-case  approval, 
and  the  source  requests  to  take 
advantage  of  the  trading  provisions  of 
the  HON,  then  NDEP  must  establish 
trading  terms  and  conditions  in  the 
source's  permit.  Second, 
§  70.4(b)(12)(iii)  states  that  tiie 
permitting  authority  "shall"  allow  for 
trading  imder  a  federally  enforceable 
emissions  cap.  In  the  proposed 
approval,  EPA  relied  on  NAC 
445.7114.1(g)  to  satisfy  the  requirements 


for  trading  under  a  federally  enforceable 
emissions  cap.  If  NDEP  removes  such 
trading  provisions  from  its  program,  die 
program  will  become  deficient  with 
regard  to  operational  flexibility. 
Moreover,  EPA  is  not  convinced  that 
NDEP's  alternative  operating  scenario 
provisions  provide  an  adequate 
framework  for  these  types  of  trading 
opportunities. 

B.  Final  Action 

1.  Title  V  Operating  Permits  Program 

The  EPA  is  promulgating  interim 
approval  of  NDEP's  title  V  operating 
permits  program  as  submitted  on 
February  8, 1995.  In  order  to  receive  full 
approval,  NDEP  must  correct  the  ten 
program  deficiencies  listed  in  the 
proposed  interim  approval  document 
under  section  ILB.1.(1,  3-11) '  as  well  as 
one  additional  deficiency  regarding  the 
unpermittable  status  of  agricultural  and 
food  processing  activities  which  was 
identified  as  a  result  of  public  comment 
and  is  discussed  above  in  section  II.A.1. 

The  scope  of  NDEP's  part  70  program 
approved  in  this  notice  applies  to  all 
soiuces  under  NDEP's  jurisdiction.  It 
does  not  apply  to  any  sources  of  air 
pollution  over  which  an  Indian  tribe  has 
jurisdiction.  See.  e.g..  59  FR  55813. 
55815-18  (Nov.  9, 1994).  The  term 
"Indian  tribe"  is  defined  under  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians."  See 
section  302(r)  of  the  Act;  see  also  59  FR 
43956,  43962  (Aug.  25, 1994);  58  FR 
54364  (Oct.  21, 1993). 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  January  12. 
1998.  The  specific  conditions  of  the 
interim  approval,  NDEP's  obhgation  to 
submit  a  complete  corrective  program, 
and  the  potential  use  of  sanctions  were 
set  out  in  the  proposed  notice  (60  FR 
40140,  August  7, 1995,  section  I.B.)  and 
will  not  be  repeated  in  this  document. 

2.  State  Preconstruction  Permit  Program 
Implementing  Section  112(g) 

EPA  is  approving  the  use  of  NDEP's 
integrated  preconstruction/operaUng 
permit  program  as  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period  between  promulgation 
of  EPA's  section  112(g)  rule  and 
adoption  by  NDEP  of  rules  specifically 
designed  to  implement  section  112(g). 


■  PImm  see  the  proposed  interim  approval . 
document  (60  FR  4014J-«)144.  August  7, 1995)  for 
a  list  of  changes  that  must  be  made  in  order  for 
^4DEP's  program  to  be  fully  approvable. 


mt 


B3g34    Federal  ;Ragigter  /  Vol.  60.  No.  238  /  Tuesday.  December  12,  1995  /  Rules  and  Regulations 


5 

EPA  is  limiting  thei  duration  of  this 
approval  to  18  moiitfas  following 
promulgBtion  by  Ef  A  of  the  section 
112(g)  rule. 

3.  Program  fat  Delation  of  Secti<Hi  112 
Standvds  as  Promulgated 

EPA  is  promulgsting  approval  under 
section  1120X5)  an|d  40  CFR  secticm 
63.91  of  NKP's  program  for  receiving 
delegition  of  sectioii  112  standards  that 
are  unchanged  froi(  federal  standaids  as 
promulgated.  EPA  Is  approving  NKP's 
delegation  mechanism  for  part  70  and 
non-part  70  sourcaS. 

DL 
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A.  Docket 

G>pies  of  NIXP'4  sulmdttal  and  otiier 
infonuation  relied  epon  for  the  final 
intarim  approval,  including  public 
omnment  letters  radsived  and  reviewed 
by  EPA  on  the  propDaal.  are  contained 
in  dodcet  nunAer  Ny-DEP-95-l-CX*S 
maintained  at  the  Ef>A  Regiofial  Office. 
The  docket  is  an  ortanized  and 
complete  file  of  all  the  information 
subaoitted  to.  or  otherwise  considered 
by,  EPA  in  the  deveiopnoent  of  this  final 
interim  approval  The  docket  is 
available  for  publiclinspection  at  the 
location  listed  under  the  A0IMES8ES 
section  of  this  document. 

B.  £ceaitrve  CMer  1^066 

The  Office  of  Mai|agem«it  and  Budget 
has  exempted  this  aicticm  firom  review 
under  Executive  Order  12866  review. 

C.  Beguhtory  Fhxi^lity  Act 

The  EPA's  action^  under  sectitm  502 
of  the  Act  do  not  create  any  new 
requirements,  but  s^nply  address 
operating  permit  programs  submitted  to 
satisfy  the  requirements  of  40  CFR  part 
70.  Because  this  action  does  not  impose 
any  new  reqiiiremeots,  it  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Section  20}  of  the  Unfunded 
Mandates  Reform  AfA  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  ZZ,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  pro|>osed  or  final  rule 
that  includes  a  fedetal  mandate  that 
may  result  in  estinulted  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  ruJe  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  est4>li8h  a  plan  for 
informing  and  advising  any  small 


governments  that  may  be  significantiy 
or  uniquely  impacted  by  the  rule.  EPA 
has  determined  that  the  approval  action 
promulgated  today  does  not  include  a 
federal  mandate  that  may  resuh  in 
estimated  costs  of  $100  million  or  m(»e 
to  either  state,  local,  or  tribal 
govermnents  in  the  aggregate,  or  to  the 
private  aectw.  This  fednal  action 
approves  pre-existing  requirements 
under  state  or  local  law.  and  imposes  no 
new  federal  requirements.  Acccffdingly, 
no  additional  costs  to  stete,  local,  or 
tribal  governments,  or  to  the  private 
sector,  resuh  bom  this  action. 

Last  efSuHects  in  4t  CFR  Part  71 

Environmoital  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Operating  permits,  and  Reporting  and 
recordkeeping  requirements. 

Alfcifllj.  42  U.S.C  sectioiu  7401-7e71q. 
Dated:  Dscamber  1. 1995. 
Felicia  Maicw. 

Regfonal  Administiator. 

•        •        •        •        • 

Part  70,  titie  40  of  tiie  Code  of  Fednal 
Regulations  is  amended  as  foUows: 


PAfVT70-{AMENDCD] 

1.  The  authority  citation  for  pert  70 
continues  to  read  as  follows: 

AvMtmtitr.  42  {JS.C.  7401,  et  saq. 

2.  Appendix  A  to  part  70  is  amended 
by  adcting  paragraph  (a)  to  the  entry  for 
Nevada: 

Appendix  A  to  Part  Tfr— Approval 
Status  of  State  and  Local  (Operating 
Permits  Progrania 


The  following  stete  program  was 
submitted  by  the  Nevada  Division  of 
Environmental  Protection: 

(a)  Nevada  Division  of  Environmental 
Protectiojt:  submitted  on  February  8, 
1995;  interim  approval  effective  on 
January  11, 1996;  interim  approval 
expires  January  12, 1998. 
*        •        *        ♦        • 

[FR  Doc  95-30261  nied  12-11-95;  8:45  ami 
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DEPARTMDIT  OF  HEALTH  AND 
HUMAN  8EIIVICC8 


OMoe  of  InapecMK 

42  CFR  Part  1M4 
NNotei-AAn 


AQBiCV:  Office  of  Inspector  General 
(OK}),  HHS. 
ACTKM:  Final  rule. 


t:  This  final  rule  revises  and 
updates  the  procedures  governing  the 
imposition  and  adjudication  of  program 
sanctions  predicated  on 
recommendations  of  State  Utilization    ' 
and  Quality  Qmtzol  Pew  Review 
Organizati(Mis  (PROs).  These  changes 
are  being  made  as  a  result  of  statutory 
revisions  designed  to  address  health 
care  fraud  and  abuse  issues  and  the  OIG 
sanctions  process.  In  addition,  this  final 
rule  sets  forth  new  appeal  and 
reinstatement  procedures  for 
practitionen  and  other  persons 
excluded  by  the  CHG  based  on  a  PRO 
recommendation. 

^FfCTWE  OATE:  Decmnber  12, 1995. 

KM  mRTHiii  eirowiiATioii  contact: 

Joe  J.  Schaer,  Office  of  Management  and 

Pohcy,  (202)  619-3270 
Joanne  Lanahan,  Office  of  Qvil  Fraud 

and  Administrative  Adjudication, 

(410) 786-9609. 

aum^MBITARY  ■rOWMATION; 

L  Backgrevnd 

A.  The  PRO  Sanetions  Process 

Section  1156  of  the  Social  Security 
Act  imposes  specific  statutcoy 
obhgations  on  practitionen  and  otho- 
persons  to  furnish  necessary  services  to 
Medicare  and  State  health  care  program 
beneficiaries  that  meet  professionally 
recognized  standards,  and  authorizes 
the  Secretary— based  on  a  PRO's 
recommendation — to  impose  sanctions 
on  those  who  fell  to  comply  with  these 
statutory  obligations. 

Under  the  FRO  sanctions  process,  no 
practitioner  or  other  person  is 
reconmiended  for  an  exclusion  or  a 
monetary  penalty  until  the  practitioner 
or  other  person  has  an  opportunity  to 
provide  additional  information  and 
have  an  extensive  discussion  with  the 
PRO.  After  the  receipt  of  a 
reamunendation  fircnn  a  PRO,  the  OIG 
excludes  at  imposes  a  monetary  penalty 
only  after  a  careful  review  of  all 
subnnitted  documents  and  a  separate' 
determination  that  the  practitioner  or 


other  peraon  (1)  violated  the  statutory 
obligations  to  rendw  medically 
necessary  and  appropriate  care  or  failed 
to  provide  evidence  of  medical 
necessity  and  quality,  and  (2)  was 
unwilling  or  unable  to  comply  with 
these  obligations.  A  practitiotier  or  other 
person  who  is  excluded  from  Medicare 
and  any  State  health  care  programs,  or 
assessed  a  monetary  penalty,  on  die 
basis  of  a  PRO  finding  is  entitled  to 
administrative  and  judicial  review  after 
such  sanction  is  assiBssed. 

B.  Summary  of  Recent  Statutory 
Changes 

A  number  of  recent  statutory  dianges 
have  resulted  in  revisions  to  section 
1156  of  the  Act— 

Public  Law  100-93:  Section  6  of  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  extended  the 
obligation  to  provide  appropriate  and 
medically  necessary  care  that  meets 
profassicmally  recognized  standards  of 

auality,  and  tiie  obligation  to  ensure  that 
le  care  is  appropriately  documented,  to 
encompass  all  health  care  services  for 
which  payment  may  be  made  under  the 
Act,  and  not  just  Medicare.  In  addition, 
the  exclusion  authority  under  section 
1156  of  the  Social  Security  Act  was 
extended  to  encompass  violations 
occurring  in,  and  exclusions  from,  the 
State  health  care  programs. 

Public  Law  100-203:  Section  4095  of 
the  Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1987  provided  that  an 
exclusion  of  a  practitioner  ot  other 
person  who  practices  in  a  county  of  less 
than  70,000  people  or  in  a  rural  health 
professional  shortage  area  (HPSA) 
cannot  be  effectuated  imtil  an 
opportunity  for  a  preliminary 
administrative  hearing  is  provided  and, 
if  requested,  the  administrative  law 
judge  (ALJ)  determines  that  the 
practitioner  or  other  peraon  will  pose  a 
serioiis  risk  to  beneficiaries  if  permitted 
to  continue  furnishing  services  during 
the  appeals  process. 

Public  Law  101-508:  Section  4205  of 
OBRA  1990  set  forth  new  statutory 
requirements  for  PROs,  where 
appropriate,  to  ofier  a  corrective  action 
plan  (CAP)  to  practitioners  and  other 
persons  prior  to  making  a  finding;  and, 
in  determining  whether  a  practitioner  or 
other  person  is  willing  and  able  to 
comp^  vrith  his  at  her  obligations, 
require  the  Secretary  to  consider 
whether  they  entered  into  and 
successfully  completed  a  CAP  prior  to 
the  PRO'S  submission  of  a 
recommendation  and  report  to  the 
Secretary. 

Public  Law  103-432:  Section  156  of 
the  Social  Security  Act  Amendments  of 
1994  set  forth  the  requirement  that  if  a 


PRO,  after  reasonable  notice  and 
opportunity  for  discussion  vnth  the 
physician  or  practitioner  concerned, 
finds  that  the  physician  or  practiticmer 
has  fumtehed  services  in  violation  of 
section  1156(a)  of  the  Act  and 
determines  that  the  ph3rsician  or 
practitioner  should  enter  into  a  CAP 
under  section  1156(b)(1).  the  PRO  viiW 
notify  the  State  board(s)  responsible  for 
the  licensing  or  disciplining  of  the 
physician  or  practitioner  of  its  finding 
and  of  any  action  taken  as  a  result  of  the 
finding.  (See  discussion  regarding 
§  1004.70  under  the  Response  to  the 
Public  Comments  section  regarding  use 
of  the  term  "physician  and 
practitioner.") 

n.  Summary  of  the  Pn^Msed 
Regulations 

On  February  28, 1994,  tiie  OIG 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  that 
set  forth  a  comprehensive  rewrite  of  42 
CFR  part  1004  consistent  with  the 
statutory  revisions  and  other  proposed 
procedures  and  recommendations.  The 
proposed  regulations  were  specifically 
designed  to  revise  and  update  the 
administrative  procedures  for  the 
imposition  and  adjudication  of  the  PRO 
sanctions  process.  The  proposed 
regulations  addressed  revisions  in  three 
broad  areas:  (1)  Procediuel  changes 
resulting  from  the  OBRA  1990 
provisions,  (2)  the  establishment  of 
preliminary  hearings  for  practitioners 
and  other  persons  in  rural  areas  or 
counties,  and  (3)  an  alternative 
sanctions  notification  process. 

A.  The  OBRA  1990  Provisions  Relating 
to  PRO'S 

Among  other  things,  the  proposed 
regulations  provided  for — 

•  The  elimination  of  the  procediu«l 
distinction  between  "substantial" 
violations  and  "gross  and  flagrant" 
violations. 

•  The  use  of  any  violations  of  the 
obligations  identified  during  a  CAP 
period  in  support  of  the  PRO'S 
recommendation  regarding  a 
practitioner's  or  other  person's 
unwillingness  or  inability  to  comply 
with  statutory  obligations.^ 

•  The  inclusion  of  a  provision  that  no 
physician  member  of  the  PRO  panel 
may  be  in  direct  competition  with,  or 
have  a  substantial  bias  for  or  against,  the 
practitioner  or  other  f>erson  being 
considered  for  sanction. 


'  If  a  PRO  dacides  to  uae  any  of  the  vioUllorw 
identified  during  a  corrective  action  plan  u  a  basis 
for  a  pending  reconunendation  for  sanction,  instead 
of  a  basis  to  support  unwillingness  or  inability,  the 
PRO  must  send  out  a  notification  on  them 
vioUtions  in  accordance  with  S  1004.40. 


•  The  revision  of  S  1004.30(e)  by 
setting  forth  instructions  to  PROs  on  the 
actions  to  be  taken  when  a  physician 
relocates  after  receiving  a  sanction 
notice. 

•  The  inclusion  of  any  prior  problems 
that  any  State  health  care  program  has 
had  with  a  practitioner  or  other  person 
as  an  additional  fector  to  be  considered 
by  the  OIG  in  imposing  an  exclusion. 

B.  Preliminary  Hearings 

The  proposed  regulations  also  set 
forth  provisicms  to  allow  a  practitioner 
or  other  person  in  specified  riiral  areas 
or  counties  of  a  specified  population  to 
request  a  preliminary  hearing  when 
notified  by  the  OIG  of  an  exclusion  from 
participation  in  the  Medicare  program 
resulting  bom  a  PRO  rec(Hnmendation. 
The  preUminary  hearing  would  be 
solely  on  the  issue  of  whether  such 
practitioner's  or  other  person's 
continued  participation  in  the  program 
during  the  appeal  to  an  ALJ  would  place 
program  beneficiaries  at  serious  risk. 

Entitlement  to  such  a  preliminary 
hearing  would  apply  to  practitioners 
and  other  persons  for  whom  an 
exclusion  is  proposed  who  practice  in  a 
rural  HPSA  for  their  specialty  or  in  a 
county  with  a  population  of  less  than 
70,000.  A  practitioner's  or  other 
person's  practice  was  considered  to  be 
where  over  50  percent  of  his,  her  or  its 
services  were  rendered.  The  proposed 
regulations  provided  that  a 
practitioner's  or  other  person's  request 
for  a  preliminary  hearing  must  be 
received  wdthin  15  days  of  receipt  of  an 
OIG  exclusion  notice. 

C.  Sanctions  Notification  Process 

The  proposed  regulations  set  forth  an 
alternative  sanctions  notification 
process  that  would  allow  sanctioned 
practitioners  and  other  persons  the 
option  of  informing  all  their  patients 
directly  of  the  sanction  action  taken 
against  them.  If  they  selected  this  option 
and  complied  with  its  requirements  in 
a  timely  fashion,  sanctioned 
practitioners  and  other  persons  would 
be  exempted  bom  current  requirement 
for  public  notice. 

Imder  this  proposed  option, 
practitioners  and  other  persons  would 
be  required  to  certify  to  the  Department 
that  they  have  taken  action  to  inform  all 
their  patients  of  the  sanction  and,  in  the 
case  of  exclusion,  that  they  would  notify 
new  patients  before  furnishing  services. 
Each  sanctioned  practitioner  or  other 
person  opting  for  this  alternative  notice 
procedure  would  have  to  alert  both 
existing  patients  and  all  new  patients 
through  written  notification  bMsed  oa  a 
suggested,  non-mandatory  model  that 
would  be  provided  by  the  GIG.  For 
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those  imctionad  p^Ktitionan  or  othar 
penon*  not  elscdni  this  ehmiadve 
method  or  fidling  t<}  letum  the  requiied 
ceitificBtUm  fbim  «<rithin  the  propoeed 
30-day  period,  the  OIG  would  foUow  its 
standard  (wooedui^  for  public 
notification. 


UMI 


m.  leepoBse  to  thdPririk  I 

As  a  result  of  the  propoeed 
rulemaking  publish^  on  Pebniaiy  28, 
1904,  the  CHG  racriied  a  total  of  12 
tinHely-filed  public  commmts  from 
vaiiiMis  practitiooeik  and  providers. 
medical  and  profes^Uinal  associations, 
third  party  payers,  peer  review 
orgsnizatiaas  and  other  interested 
parties. 

Set  forth  below  isia  summary  of  those 
otmunents  and  our  SBsponse  to  the 
issues  and  conceme  raised. 

Section  1004.1'Scipe  and  Definitions 

CoaunenL  Three  icmimenters  stated 
that  the  term  "gross  and  flagrant"  was 
nonfiising.  and  as  currently  defined,  has 
hem  erroneously  interpreted  to  pennit 
the  Depertment  andlthe  PROs  to  focus 
on  the  outcome  of  tie  procedure  and 
not  OD  the  degree  ofithe  violation.  The 
commentns  believed  that  under  the 
existing  definition  t^  PROs  have  been 
given  broad  authority  to  arbitrarily 
determine  that  any  tivai  quality 
ccmcem  is  potential^  sanctionable.  and 
that  this,  in  turn,  ha^  lead  to  the 
initiation  of  the  sanation  process  in 
some  questioDsble  OBses. 

Response:  We  believe  it  is  important 
to  retain  the  present  definition  and 
classification  for  the  term  "gross  and 
flagrant"  so  that  the  severity  of  the 
vidation  can  be  deitoistrated.  While 
we  have  ooosidaradlalteniative 
definitions  for  defining  this  term,  we 
believe  that  the  cuntat  classification 
adequately  and  properly  reflects  the 
sevwity  of  the  vioMon  of  the 
obligi^on(s)  and  the  risk  to  the 
patieirt(s)  %»hich  ha«  already  been 
identified.  As  to  oust  conunentw's 
suggestion  that  the  patient  must  be 
"harmed"  before  a  violation  can  be 
conajdeted  gross  and  flagrant,  we 
disagree.  We  believe  that  a  gross  and 
flagrant  violation  includes  those 
situations  where  a  patient  is  placed  in 
danger  or  in  a  high-tfsk  situation, 
whether  or  not  the  pntient  is  harmed. 
Thus,  vn  are  retainilig  the  current 
definiticm. 

Comment:  While  Agreeing  that  there 
needs  to  be  a  definition  for  the  tei-m 
"petteam  of  care,"  one  conunenter  was 
concerned  that  the  definition  for 
"substantial  violation  in  a  substantial 
number  of  cases"— which  encompasses 
the  requirement  that  there  be  an 
inappropriate  pattern  of  care— has  been 


interpreted  UnufpaH  a  finding  of  a 
substantial  viotaBon  eaocfauiv^  OB  the 
basis  of  muMple  aOagttions  of 
trertment  defidandee  in  a  single 
patient  The  conunanter  beUavaa  this  is 
un£dr  rince.  while  «  phyafdan's  course 
of  treatment  with  raspect  to  one  patient 
may  be  alleoed  to  be  negligent,  the 
treatment  itf  a  aingle  inmvidual  does  not 
indicate  the  "pattern"  of  professional 
negligence  that  the  law  was  derigned  to 
address. 

Response:  We  agree  with  the 
oommenter's  concern  and  have  reviaed 
the  d^nition  of  "pattern  of  care"  in 
substantial  violation  cases  to  meen  that 
the  care  under  question  has  been 
demonstrated  in  more  than  3  in^^tnf^fft, 
which  must  involve  different 
odmissjons.  Under  this  revised 
definition,  the  instances  could  involve 
the  seme  patisBt  but  reflect  problems 
with  the  treatment  occurring  at  diflerent 
times.  This  is  in  contrast  with  the 
definitim  of  groes  and  flagrant 
violations  in  which  multiple  violations 
may  be  found  within  the  same 
admission. 

Comment:  One  commentor  objected  to 
our  defining  the  term  "practice  aree"  as 
"the  location  where  over  50  percmt  of 
the  practititmer's  or  other  person's 
patients  are  seen,"  and  requested  that 
the  definiticm  be  deleted/The 
oooomenter  believed  that  a  practitioner 
who  has  on  V  amount  of  practice  in  a 
rural  aree  should  be  entitled  to  a 
preliminary  heering  on  the  issue  of 
whether  that  person's  continued 
pertidpation  during  the  appeel  of  the 
exdusicm  would  puce  program 
beneficiaries  at  snious  risk. 

Response:  We  era  rejecting  this 
comment  since  we  believe  it  is  not 
consistent  with  the  stetutory  provision 
and  congressional  intent  in  providing 
for  such  preliminary  heerings.  If 
Congress  wanted  to  extend  the  right  to 
^  preliminary  bearing  to  all.  or  virtually 
all,  practitioners  and  other  persons,  it 
would  have  done  so  in  the  statuttny 
language.  Rather,  the  statute  and  these 
regulations  are  targeted  only  to  those 
who  "practice"  in  a  HPSA  at  a  county 
with  a  population  of  less  than  70.000. 
and  not  those  wdio  may  occasionally  see 
a  patient  in  a  rural  area.  In  order  to  carry 
out  the  intent  of  the  statutory  provision, 
we  believe  that  the  definition  for  the 
term  "practice  area"  is  appropriate,  bir 
and  reasonable. 

Section  1004.40— Action  on 
Identification  of  a  Violation 

Comment  While  several  commenters 
strongly  supported  the  OIG's  propoaal  to 
eliminate  the  distinction  between 
"substantial"  violations  and  "gross  and 
fl^;raat"  violations,  one  conunenter 


beUeved  that  ttiedimination  of  this    ; 
distindion  would  result  in  less  due 
prooMS  by  removing  the  physician's 
right  to  receive  two  notices  and  two  ' 
hearings  tar  ai^  vidatian. 

AesDonse;  As  noted  in  the  propoeed 
rule,  tne  second  meeting  in  sub^antial 
violation  cases  has  proven  simply  to  be 
a  npeat  of  the  initial  or  20<lay  meeting. 
Hiis.  in  turn,  has  indeesed  the  risk  of 
serious  patimt  harm  due  to  this 
procediual  delay.  Experioxx  has  shown 
that  this  dual  meeting  process  has 
tended  to  be  cumbersome,  time- 
ctmsuming  and  confusing  to  both  the 
physician  responding  to  substantial 
violations  issues  and  the  physician 
memben  at  the  PRO's  sanction  paneL 
The  OIG  believes  that  this  apprMch  to 
eliminating  the  violations'  du^nction 
will  serve  {nvgram  benefidaries  well 
while  still  continuing  to  provide 
adequate  due  process  to  all  practitioners 
and  other  persons. 

Comment'  One  conunenter  strongly 
agreed  with  the  additional  safieguards 
under  §  1004.40  that  a/Me  that  the  notice 
must  ctmtain  information  regarding  the 
meeting,  that  an  attorney  may  represent 
the  practitioner,  and  that  the  attorney 
may  make  opening  and  dosing  reauuks, 
ask  clarifying  questions  at  the  meeting 
and  assist  the  practitioner  in  presenting 
testimony  of  enwrt  witnesses  who  may 
appear  on  behalf  of  the  practitioner. 
However,  the  commenter  believed  that 
the  notice  should  also  contain  a 
provision  stating  that  the  attorney  may 
also  cross-examine  any  physidan  or 
other  expert  who  provided  evidence 
upon  w^idi  the  PRO  relied  in 
identifying  a  potential  violation  under 
§1004.10. 

Response:  We  do  not  a^ee  with  the 
commmter's  recommendation  under 
§  1004.40  that  notice  should  also 
indude  a  provision  that  would  allow 
attorney  cross-examinatioi.  The 
meeting  between  the  PRO  and  the 
practitioner  or  other  person  is  not  a 
formal  adversarial  heering  or  trial. 
Rather,  this  meeting  serves  only  as  a 
medical  dialogue  to  afibrd  the 
practitioner  or  other  person  an 
opp(Htunity  to  discuss  medicaUssues. 

Comment  Under  $  1004.40.  when  a 
PRO  identifies  a  violation,  it  must  send 
a  notice  to  the  practitianer  or  provider 
identifying  the  specific  concerns.  One 
commentor  steteid  that,  while 
traditionally  it  has  been  up  to  the 
provider  or  practitioner  to  initiate  a  CAP 
before  the  TOO  would  consider  it,  this 
rule  change  places  the  oblwation  on  the 
PRO  to  initiate  resolution  through  a 
CAP.  The  commenter  questicmed 
whethw  the  absence. of  a  CAP  in  the 
notice  constituted  a  determination  by^ 
the  PRO  that  the  case  cannot,  at  that 
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time,  be  resolved  with  a  CAP,  and 
opimMl  that  if  a  CAP  is  not  considered 
appropriate,  perhaps  the  notice  ^ould 
stete  this  along  with  the  reasons  why. 
The  commenter  also  wanted  the 
practitioner  or  i»ovider  to  be  given  an 
opportunity  to  submit  additional 
intormatian  within  15  days  of  receipt  of 
notice  without,  at  the  same  time,  having 
to  dedde  to  request  a  meeting. 

Response:  With  regard  to  the  use  of  a 
CAP,  we  believe  that  there  are  times 
when  the  PRO  will  not  know  if,  or  what 
type  of,  a  CAP  is  appropriate  until  they 
have  met  with  or  heard  from  the 
practiticmer  or  other  person  in  response 
to  the  letter.  We  are,  therefore, 
diMuaded  by  the  comment  raised.  With 
regard  to  the  oommenter's  second  point, 
before  the  PRO  sends  out  a  notice  under 
this  regulatory  process,  the  practiticmer 
or  other  person  is  given  at  least  one  and, 
in  most  instances,  two  opportunities  to 
present  clarifying  inf(Hination. 
Therefore,  we  do  not  believe  that 
another  opportunity  such  as  that 
pn^posed  by  die  cemmenter  would  be 
necessary. 

Commetit  One  ciHBmenter  indicated 
omcem  with  the  proposed  language  in 
§  1004.40(bM5)  that  steted  the  PRO  must 
advise  the  pracdtionw  w  other  person 
of  "the  suction  that  the  PRO  could 
recoauMnd  to  the  OiG  ^the  violation 
continued'  (italic  added).  The  ^irase  "if 
the  vidation  continues"  is  not    ' 
contained  in  the  current  "gross  uad 
flagrant"  notice,  and  the  conunenter 
believed  that  the  use  of  these  words  in 
the  regulations  would  prevent  an 
exclMsien  raoeauMndatien  by  tiM  PItO 
in  the  most  egregious  of  drcumstuioes 
if  the  PRO  cannot  document  thet  the 
violaticm  continues,  llie  cmnmenter 
spedficdfy  recommended  that  this 
phrase  be  deleted. 

Response:  We  agree  with  the 
(xnunenter  and  are  deleting  this 
wording  from  §  10e4.4eO»M5). 

Section  J004.50-^ieeting  With  a 
Practitioner  or  Other  Person 

Comment  Several  commnntera 
strongly  agreed  with  the  codificaticm  of 
the  requirement  that  no  physidan 
member  of  the  PRO  panel  may  be  in 
dired  competition  with,  or  have  a 
substantial  bias  against,  the  practitioner 
or  other  person  being  considered  for 
sanction.  One  commenter  urged, 
however,  that  this  section  be  expanded 
to  indude  spedfic  refnenoe  to  the  right 
of  the  practitioner's  attorney  to  cross- 
examine  any  reviewing  physician  who 
has  made  recommendations  to  the  PRO 
regarding  the  quality  of  care  rendered  by 
the  practitioner  under  review.  The 
cmnmenter  also  raised  concern  over  the 
lack  of  a  requir«nnent  that  ^ysidans 


providing  expertise  to  the  PRO  in  regard 
to  the  sanction  investigation  or  other 
proceedings  be  in  the  same  specialty  as 
the  practiticmer  under  review. 

Response:  As  discussed  above,  we  do 
not  believe  that  it  is  necessary  that  the 
physidan's  attOTneys  have  the 
opportunity  to  cross-examine  physidan 
panel  members.  The  meeting  between 
the  PRO  and  the  physidan  ot  other 
person  is  not  a  formal  adversarial 
hearing  or  trial.  Rather,  it  is  intended  to 
remain  merely  a  medical  dialogue 
designed  to  afford  the  practitioner  or 
other  person  an  opportunity  to  discuss 
mediod  issues.  With  respect  to  the 
suggestion  that  the  medical  professional 
providing  expertise  be  of  the  same  m 
closely  related  spedalty  and  be 
practicing  in  similar  drcimistances  to 
the  practitioner  under  review,  we 
believe  that  proposed  section  (d)  of  this 
section  satisnes  this  spedfic  concern. 
Spedfically,  §  1004.50(d)  states  that  at 
least  one  member  of  the  PRO  panel 
meeting  with  the  practiticmer  or  other 
perscm  should  practice  in  a  similar 
geographic  area,  and  at  least  one 
member  of  the  puiel  must  be  in  the 
same  spedalty.  Both  requiremmits  can 
be  met  by  a  single  individual. 

Commeitt:  One  commentor  asked  that 
the  conpositi<Mi  of  the  saacti<«s  panel 
be  expanded  to  indude  persons  trained 
^Mi  experienced  in  "hesjfHtal  issues" 
before  my  hospital  can  be  aj^ropriately 
subjed  to  a  sanction. 

Response:  Since  tfie  obligations  with 
regard  to  any  vicdation  involve  medical 
quality  of  care  issues,  necessary  services 
eaA  medical  decuaeatatien,  we  nanain 
undear  as  to  what  unique  "hospital 
issues"  are  involved.  As  set  forth,  we 
beUeve  that  the  changes  omtained  in 
the  rulemaking  adequately  remove  any 
bias  firom  addressing  the  potinent 
issues  in  the  ongoing  sanction  process. 

Comment  Section  ie04.50(gj 
provides  that,  when  a  practitioaw  at 
other  perscm  requests  a  meeting  witii  the 
PRO,  '(t]he  PRO  may  allew  Ae 
practitioner  er  other  person  5  woridng 
days  after  the  sMeting  to  provide  the 
PRO  additional  relevant  information 
that  may  afiied  its  dedsion  *  *  *."  One 
cemmenter  suggested  that  5  working 
days  was  not  adequate  time  for  a 
practitioner  to  provide  additional 
information  to  the  PRO,  and  that  14 
days  would  be  a  more  reesonable 
amount  of  time. 

Response:  We  believe  that  the  5-day 
period  granted  to  provide  additional 
information  after  tiie  meeting  is 
adequate.  We  believe  that  the 
practitioner  or  other  person  has  been 
afforded  several  opportunities  up  to  this 
point  to  provide  additional  informatioi, 
and  that  5  deys,  consistent  with  the 


American  Medical  Assodation  (AMA) 
understanding,  is  suffident  in  this 
instance. 

Comment:  One  commenter  indicated 
that  the  terms  "determination," 
"decision"  and  "finding"  are  used 
interchangeably  in  §§  1004.40  and 
1004.50,  and  requested  that  the  terms 
"determination"  and  "decision"  be 
eliminated  and  the  term  "finding"  be 
used  consistenUy  throughout 

Response:  We  agree  with  the 
commenter's  concern,  and  to  be 
consistent  throughout  these  sections,  we 
are  deleting  the  terms  "decision"  and 
"determination"  by  a  PRO  and  inserting 
the  word  "finding"  in  its  place. 

Section  1004.60— PRO  Finding  of  a 
Violation 

Comment:  One  commenter  requested 
that  we  spedfically  clarify  the  term 
"issue"  in  this  section,  and  specify 
when  it  has  been  resolved  since  no  clear 
distinction  is  made  between  a  "issue," 
a  "determination"  and  a  "finding."  In 
addition,  the  commenter  asked  that  the 
last  sentence  in§  1004.60(a)  be 
eliminated  and  a  new  sentence  to 
paragraph  (b)  stating  that  "(Dbe  PRO 
may,  on  the  basis  of  the  additional 
information,  modify  either  its  finding  or 
recommendation  or  close  the  case." 

Response:  While  we  have  agreed  to 
replace  the  twn  "issue"  with  the  word 
"finding,"  there  remain  numerous  ways 
for  a  "^ding"  to  be  reserved  by  a  PRO 
and  believe  it  would  not  be  ap^t>priato 
in  these  regulations  to  attempt  to 
attempt  further  clarification  of  this  terra. 
With  m§Hd  to  tke  oeaamenter's  second 
point,  we  have  agreed  insteed  to  modify 
the  language  in  pcragraph  (a).  As 
revised,  the  lenguage  in  §  1004.60(a) 
will  state  that  "(^the  finding  has  been 
resolved  to  the  MfO's  satisfection,  the 
PRO  may  modify  its  initial  finding  er 
recommendation  or  close  the  case." 

Section  1004.70— PRO  Action  on  Final 
Finding  of  a  Violetion 

Comment:  A  ceemnenter  stated  that  is 
§  1004.70(c)  the  word  "physiciMi" 
should  be  replaced  with  the  phrase 
"physidan  or  other  person"  to  be 
consistent  with  other  references  found 
elsewhere  in  these  regulations. 

Response:  We  agree  that  a  revision  to 
this  section  is  appropriate.  In  addition, 
a  technical  correction  is  being  made 
over  language  in  section  1154(a)(9)(B)  of 
the  Ad  resulting  from  Pub.  L.  103-432. 
With  regard  to  the  requirement  that  the 
PRO  notify  licensure  boards  for 
practitioners  other  than  physicians 
when  it  submits  a  report  and 
recommendation  to  the  OIG,  section 
1154(a)(9)(B)  of  the  Sodal  Security  Ad, 
as  recently  amended  by  Pub.  L.  103- 


•3638    Faibnl 


5! 


Vol.  60,  No.  238  /  Tuesday,  Deoeinb»  12.  19fl&  /  Rules  and  Ragulations 


432.  provides  thatdf  a  PRO  finds  that  a 
"physician  or  praQtitionBr  has  furnished 
services  in  vioiati^  of  section  llS6([a) 
and  the  organisation  determines  thet  die 
{Aysidan  or  practitioner  should  enter 
into  a  oHTective  actimplan tinder 
section  1156(bMl).  the  oi^ganixation 
shall  notify  the  State  boaRl  or  boards 
responsibie  for  the  licensing  or 
disciplining  of  the'  physician  or 
practitioner  of  its  vi<Ung  and  of  any 
action  takm  as  s  r#sttH  (rfthe  finding." 

The  Secretary  nity  require  by 
ragulation  that  thet  PRO  notify 
appropriate  license  boards  fior  non- 
physidan  practitionms  when  those 
practitioners  are  found  in  violation. 
Accordinsly.  we  ate  revising 
§  1004.70(c)  to  include  notification  by 
the  PRO  of  approptiate  licensure  boards 
when  it  aenoi  a  reinrt  to  the  OIG 
regarding  a  physiaan  or  other  person. 

Section  1004.100—Acknowledgement 
and  Review  of  Report 

Coamient:  While  a  number  of 
respondents  concipred  with  the  content 
of  tnis  section,  one  commmiter  stated 
that  if  the  QiG  beUsves  that  a  particular 
sanctim  reGommendation  is  not 
warranted,  prooadines  should  be  in 
place  for  the  OIG  to  discuss  the  matter 
with  the  PRO  befbte  making  a  final 
decision.  Aooordiitgly,  the  commenter 
requested  that  we  add  a  |Hovirion 
requiring  the  OIG  physician  advisor  to 
communicate  with  one  or  more  of  the 
physicians  on  the  I'RO  panel 

Respotue:  We  dpa^ree  witii  the  need 
for  diis  added  raqiiirement  We  believe 
such  oommunicatiim  on  the  part  of  the 
CMG  physidaB  adv^ir  could  raise 
specific  conoems  of  due  process.  There 
would  be  no  deer  way  hx  the 
practitiaoer  or  oth^  person  to  be  made 
aware  of  the  questions  raised  and  the 
remnses  made  by  the  reo  through 
such  commimicatibn.  In  addition,  since 
the  PRO  has  provided  all  the 
documentation  on  which  it  has  based  its 
recommendation,  Ire  beHeve  that  it  is 
unneoesssy  for  sudi  discussion  to 
occur  prior  to  the  qMG  making  a 
dedsion. 

Section  1004.1  W-i^otice  of  Sanction 

Commeitf :  Two  tommentns  strongly 
opposed  any  ahemative  notification 
praoeaa  for  sanctions.  One  of  the 
commmtflrs  indicated  that  m  option  of 
aikwring  the  physidan  to  notify 
privately  both  his  or  her  existing  and 
new  patients  does  not  adequately 
pfoted  the  public  interest.  While 
ackavwied^ng  th«  OiG's  concerns  that 
IIm  current  public  Dotificatioa  may  not 
be  eflectively  readMng  all  of  the 
physkiui's  patients,  the  ccBuneator 


that  thai 


ifisk  exists  with 


private  notifitxtion  and.  tharefine, 
suggested  that  private  notification  be 
aaandatory  and  that  it  be  used  in 
addition  to  die  current  public 
notification  process. 

Response:  We  believe  that  the  present 
public  notification  process  has  not 
Shielded  the  most  effective  results  of 
informing  afEsded  parties  and  program 
beneficiaries  of  a  specific  sanction 
action  taken  under  the  program.  As  a 
result  of  preliminary  discussions  with 
the  AMA,  the  American  Association  of  ' 
Retired  Perstms  (AARP)  and  the  Health 
Care  Financing  Administration,  we 
believe  that  this  approach,  with  built-in 
safisguards  such  as  the  oeitificeti<m  of 
patient  notice,  would  affbird  both  the 
provider  annmunity  and  the  patient 
community  with  en  alternative  for 
disseminating  information  regarding 
program  sanctions.  By  definition,  this 
ahemative  appraedi  will  offnr  a  second 
options  for  pimlic  notification.  Any 
enc»t  to  reqpdre  both  newspeper 
publication  and  dired  notice  to  a 
physician's  patients  would,  in  effed, 
not  offer  an  ahemative  as  we  have 
contemplated,  but  rather  impose  an 
additional  layer  of  burden  aa  the 
practitiimer  or  other  person.  Our  intent 
is  for  such  notice  to  be  both  effsctive 
and  cost-effident,  and  we  believe  that 
this  approach  will  meet  thoee 
objectives.  In  addition,  as  indicated  fn 
the  preamble  to  the  proposed  rule, 
where  the  OIG  receives  reliable 
evidence  diet  a  practitioner  or  other 
person  has  not  adequetely  informed  his, 
her  or  its  new  and  existing  petients  of 
the  sanction.  the-CHG  reeerves  the  right 
to  follow  existing  procedures  for  public 
notification.  Failure  by  the  practitioner 
at  other  person  to  comply  with  the 
ahemative  method  of  noUficetion  once 
he.  she  or  it  has  elected  to  do  so  wiU 
be  adversely  considered  by  the  OIG  at 
the  time  of  application  for 
reinstatement. 

Conmieirf:  While  supportive  of  the 
alternative  notification  process,  two 
commenters  requested  tnat  the 
regulations  also  include  a  requirement 
that  the  OIG  receive  a  copy  of  the  notice 
s«it  to  each  patient  to  determine  its 
adequacy,  or  include  in  the  regulati<ms 
certain  minimum  requirements  for  the 
content  of  such  notice.  One  commenter 
recommended  that  if  providers  are 
allowed  to  create  their  own  letters,  then 
it  should  be  required  that  the  letters  be 
reviewed  and  approved  first  by  the  OIG 
priw  to  the  provider  sending  diem  to 
the  patients. 

nesponae'.  We  believe  that  the 
requirements  that  were  set  fordi  in 
propoeed  §  I0e4.ll0(d)  «vith  regard  to 
patimt  notification  md  oertificatioa  «e 
adeqMte.  As  indicaled.  die  OIG  wiU 


provide  the  sanctioned  practitioner  or 
other  person  a  suggested  model  letter 
designed  to  address  the  nature  of  fte 
sandion,  as  well  as  the  exclusi(m's 
effective  date  and  duration.  In  turn,  the 
practitioner  ot  other  person  is  to 
qpedfically  certify  to  the  OIG  that  the 
information  provided  is  truthful  and 
accurate.  Failure  to  properly  inform 
one's  patients  and  return  to  the  requirBd 
certification  to  die  OIG  within  30  days, 
or  the  obtaining  of  reliable  evidence  by 
the  CHG  that  the  practitionn-  or  other 
pwrson  foiled  to  adequately  inform 
patients  of  the  sanction,  will  resuh  in 
the  publication  of  a  public  notice  and 
will  be  considered  an  aggravating  fodor 
at  the  time  of  the  practitioner's  or  odier 
person's  application  for  reinstatement. 
As  a  result,  we  do  not  believe  that  the 
use  of  additional  QHG  staff  time  in 
reviewing  such  individuals  letters  is 
necessary. 

Cottunent  In  order  to  have  each 
practitioner  or  other  persm  in  full 
compliance  with  the  alternative 
notification  approach,  one  commenter 
.  asked  that  the  term  "all  existing 
patients"  be  deared  defined.  In 
addition,  the  commenter  questioned 
how  notice  to  a  new  patient  presenting 
himself  or  herself  for  emergency  care 
would  be  handled,  and  whether  such 
required  notice  would  impede  the 
provision  or  quality  of  care  to  such    • 
patients. 

Response-.  We  agree  that  the  term  "all 
existing  patients"  could  be  interpreted 
in  difEarent  ways.  In  doing  so.  we 
believe  it  is  necessary  to  balance  our 
intent  of  assuring  that  proper  notice  is 
provided  to  the  largest  possible 
spectrum  of  progrem  benefidaries  that 
may  be  affeded  by  this  sanction, 
without  insurmountable  burdens  being 
placed  on  practitioners  and  other 
perscms  to  contad  their  afibded  patient 
base.  Pot  this  reason,  vra  have  agreed  to 
define  the  term  "all  existing  patients"  to 
include  all  patients  currently  under 
active  treatment  with  the  practitioner  or 
other  person,  as  well  as  all  patients  who 
have  been  treated  by  the  practitioner  or 
other  person  within  the  last  three  yeare. 
We  believe  diet  diis  definition  will 
provide  adequate  notification  of  the  '  > 
sanction  to  tiiooe  most  likely  to  be 
afiiacted  by  it  while  assuring  that  this 
alternative  approach  remains  a  viabfe. 
effective  option. 

Patients  being  treeted  in  an 
emergency  situation  could  be  notified 
verbally  at  the  point  they  seek 
treatment,  and  since  exduded 
physidans  aad  odiers  can  be  peid  far 
emergency  aenricee,  we  do  net  believe 
this  to  remih  in  a  sipiificant  qudity  of 
carepreUaas. 
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Comment  One  commenter  believed 
that  effsctive  moniUmng  and  validation 
of  timely  and  complete  compliance  with 
this  notice  opticm  by  the  OIG  would  be 
very  difficult.  A  second  commenter 
stated  that  monitoring  this  option 
diould  include  a  signed  statement  of 
completion  by  the  sanctioned  provider 
and  a  follow-up  mail  survey  of  a  sample 
of  patients  to  determine  if  the 
requirements  were  met. 

Response:  The  issue  of  ensuring  that 
dired  patient  notification  is  enforced 
was  given  full  consideration  during  the 
development  of  the  alternative 
notification  process.  Specifically,  we  do 
not  foresee  expending  and  designating 
an  excessive  amount  of  staff  time  to 
diredly  monitor  the  alternative 
notification  process.  Rather,  when  the 
OIG  leams  through  patient  complaints 
or  other  methods  that  the  practitioner  or 
other  person  has  not  fully  complied,  it 
will  at  that  point  taken  an  action  to 
remedy  the  situation,  such  as  pursuing 
penalties  for  the  filing  of  a  felse 
statement. 

Comment  One  commenter 
recommended  that  since  PRO  activity 
relates  only  to  Medicare  patients,  the 
alternative  notification  process  should 
be  limited  to  Medicare  patients  only. 

Response:  Our  rationale  for  selecting 
notification  to  all  patients  rests  with  the 
statutory  requirement  for  "reasonable 
notice  to  the  public"  (imderlining 
added).  U.S.C  132Qc-S(b)(2).  We 
believe  that  such  proper  public  notice 
would  not  be  met  by  having  sanctioned 
parties  limit  notice  to  only  their 
program-eligible  patients.  This  seleded 
option  is  dcHSigned  to  proted  both 
Medicare  program  benefidaries  and 
future  benefidaries,  and  to  ensure  that 
the  statutorily-required  notice  to  the 
public  of  a  sanction  action  is  as  effective 
as  possible.  As  a  result,  in  an  effort  to 
achieve  proper  notification  and  public 
awareness  in  an  effective  manner,  we 
have  opted  to  require  that  alternative 
notification  be  given  to  all  patients. 

Comment:  Wnile  supportive  of  the 
alternative  sanctions  notification 
process,  one  commenter  believed  that 
the  requirement  that  hospitals  post  a 
sign  "in  all  affiUated  entities"  needs  to 
be  clarified  to  indicate  what  would  be 
required  of  a  hospital  electing  this 
alternative  approach. 

Response:yie  agree  with  the 
commmter  over  the  need  to  define  this 
term.  Accordingly,  we  are  defining  in 
§  1004.1 10(dKl)(i)  the  term  "in  all 
affiliated  entities"  to  encompass  all 
entities  and  properties  which  provide 
services  and  in  which  the  hospital  has 
a  dired  or  indired  ownership  interest  of 
S  percent  or  more  and  any  management, 
partnership  or  control  of  the  entity. 


Comment:  One  commenter  was 
concerned  with  the  timeframes 
provided  for  in  §  1004.110(b).  That 
section  provides  that  "the  sanction  is 
efiiective  IS  days  from  the  date  of  receipt 
of  the  notice.  The  date  of  receipt  is 
presumed  to  be  5  days  after  the  date  on 
the  notice,  imless  there  is  a  reasonable 
showing  to  the  contrary."  The 
commenter  believed  that  in  order  for  the 
provisions  of  this  rule  to  be  consistent, 
the  effective  date  of  a  sanction  should 
be  30  days  from  the  date  of  the  receipt 
of  the  notice  in  order  to  allow  the 
sanctioned  practitioner's  patients 
adequate  time  to  make  other 
arrangements. 

Response:  Section  1156(b)(2)  of  the 
Sodal  Security  Ad  requires  the 
efiiective  date  of  the  sandion  to  be 
consistent  with  sedion  1128(c)  of  the 
Ad.  Therefore,  we  are  retaining  the 
effective  date  as  20  days  frran  the  date 
of  notice. 

Section  1004.140— Appeal  Rights 

Comment:  The  proposed  regulations 

Erovided  that  a  request  for  a  preliminary 
earing  must  be  received  within  15  days 
of  receipt  of  an  OIG  exclusion  notice. 
Two  commenters  indicated  that  they 
did  not  believe  15  days  is  sufficient  time 
to  request  a  preliminary  hearing,  with 
one  of  these  commenters  suggesting  that 
providers  be  given  30  days,  rather  than 
15  days,  to  request  such  a  preliminary 
hearing  of  a  sanction. 

Response:  The  OIG's  concern  remains 
with  the  protection  of  program 
benefidaries  and  with  dedsions  being 
reached  in  a  timely  and  efficient 
manner.  Accordingly,  we  believe  that 
since  the  practitioner  or  other  person 
continues  to  ]}artidpate  in  the  program 
imtil  the  time  period  for  requesting  a 
preliminary  hearing  has  expired  or  a 
decision  is  made  after  a  preliminary 
hearing,  this  process  must  be 
expeditious.  Since  all  notices  of 
exclusion  under  §  1004.110  are  sent  by 
overnight  mail,  we  continue  to  believe 
that  15  days  is  suffident  time  to  request 
a  preliminary  hearing  when  desired. 

Comment:  The  proposed  regulations 
provided  for  a  preliminary  hearing  prior 
to  exclusion  "if  the  location  where 
services  are  rendered  to  over  50  percent 
of  the  practitioner's  or  other  person's 
patients  at  the  time  of  the  exclusion 
notice  is  in  a  rural  HPSA  or  in  a  coimty 
where  the  population  is  less  than 
70,000."  Qting  that  it  is  contrary  to  the 
public's  interest  to  impose  a  spedfic, 
quantitative  requirement  on  the  amount 
of  services  that  a  {Hactitioner  provides 
in  a  rural  area  as  a  condition  for 
eUgibility  for  a  hearing,  one  commenter 
disagreed  with  limiting  the  right  to  a 
preliminary  hearing  to  physicians  where 


over  50  percent  of  their  practice  is 
located  in  such  a  rural  area. 

Further,  a  second  comments 
indicated  that  they  beUeve  it  would  be 
difficult  in  many  instances  for  the  PRO 
to  determine  where  50  jsercent  of  the 
practitioner's  pradice  is  located. 

Response:  Section  1156(a)  of  the  Act 
spedfically  limits  the  right  to  a 
preliminary  hearing  to  those  physicians 
who  practice  in  a  county  with  a 
population  of  less  than  70,000  or  those 
practidng  in  a  HPSA.  The  statutory 
language  was  intentionally  limiting  and 
did  not  provide  the  right  to  such  a 
hearing  to  every  praditioner  or  other 
person  who  may  occasionally  provide  a 
service  in  a  rural  HPSA.  We  believe  that 
the  "over  50  percent"  standard  is 
reasonable  and  is  in  keeping  with  the 
statutory  intent. 

Comment:  One  commenter  believed 
that  there  should  be  an  additional 
regulatory  requirement  that  the  OIG 
notify^e  PRO  when  a  sanction  appeal 
is  made.  The  commenter  believed  that 
they  should  have  this  knowledge  so  that 
they  can  participate  with  and  assist  the 
OIG  through  the  administrative  app)eal 
process. 

Response:  The  OIG  does  not  receive 
spedfic  notification  when  a  sanction  is 
being  appealed  and,  therefore,  it  cannot 
routinely  notify  the  PRO  of  such  action. 
In  most  cases,  it  is  the  Regional 
Counsel's  office  that  notifies  the  PRO  so 
that  it  can  prepare  the  defense  of  the 
praditioner's  or  other  person's 
exclusion  action. 

IV.  Technical  Revisions  to  42  CFR  Part 
1094 

In  addition  to  the  pubUc  comments 
received  on  the  proposed  rulemaking, 
the  OIG  received  a  number  of  internal 
technical  comments  from  two  of  the 
Department's  Regional  Counsel's  offices. 
These  comments  and  recommendations 
for  change  were  designed  to  further 
clarify  specific  aspects  of  the  regulatory 
language  set  forth  in  42  CFR  part  1004, 
and  are  technical,  non-subst^tive  and 
editorial  in  nature.  We  have  adopted  a 
number  of  these  suggestions  and  have 
incorporated  them  into  the  revised  text 
for  part  1004  set  forth  below. 

V.  Regulatory  Impad  Statement 

The  Office  of  Management  and  Budget 
has  reviewed  this  final  rule  in 
accordance  with  the  provisions  of 
Executive  Order  12866.  As  indicated 
above,  the  revisions  contained  in  this 
final  rule  are  intended  to  revise  and 
update  admiiustrative  procedures 
governing  the  imposition  and 
adjudication  of  program  sanctions, 
based  on  PRO  recommendations,  against 
practitioners  and  other  persons  who 
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violate  the  statute.fWe  believe  that  tbe 
great  majority  of  pfactitiooen  and  odm 
persons  do  not  engage  in  such 
prohibited  activitifs  and  fwactioas.  and 
that  the  aggregate  ^conoinic  inpad  of 
these  provisions  should,  in  efiect,  be 
minimal,  affecting  bnly  those  who  have 
engaged  in  prohibited  behaviw  in 
violation  of  statutiay  intent  As  such, 
these  regulations  should  have  no  direct 
effect  on  the  econolny  or  on  Federal  or 
Stirte  expendituresi 

In  addition,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612).  the  Secretary  certifies  that 
this  fLnal  ndemaldhg  will  not  hava  a 
significant  econonac  impact  on  a 
substantial  numbet  of  small  entities. 
While  some  sanctians  and  penalties 
may  have  an  impa(H  on  small  entities* 
we  do  not  anticipale  that  a  substantial 
number  of  these  si^aU  entities  would  be 
significantly  afisctad  by  this 
rulonaking.  Therefore,  we  have  ^ 
determined,  and  tip  Secretary  certifies, 
that  this  final  rule  $hould  not  have  a 
significant  econonac  impact  on  a 
mmiber  of  small  business  entities. 

List  ofSul^ects  in  42  CFl  Part  1004 

Administrative  i^actice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Peer  Review 
Organizations,  Penalties,  Reputing  and 
recordkeeping  requirements. 

Part  1004  is  revi^  to  read  as  follows: 

PART  1004— IMPOtSmON  OF 
SANCnONS  ON  HEALTH  CAfC 
PRACrmONERS  MtD  PROVIDERS  OF 
HEALTH  CARE  SBRVIGES  BY  i 
REVIEW  ORQAN^ATION 

Subpttft  Ar— OmwbI  PiovWoM 

1004. 1    Scope  and  definitions. 
Subpart  B-<aneikM|a  Undariha  PRO 


OiftpartE— Effect  aad 


1004.10    Statutory  obligations  of 

pracdtloBers  andlotibo'  penons. 
1004.20    Sanctians.  ' 

Subpart  C— PRO  RaaponsibilMea 

1004.30    Basic  respoosibilities. 
1004.40    Action  on  identification  of  a 

violation. 
1004. 50    Meeting  wi^  a  practitioner  or 

other  person. 
1004.60    PRO  finding  of  a  violation. 
1004. 70    PRO  actionj  on  final  findiog^  of  a 

violation. 
1004.80    PRO  report: to  the  OIG. 
1004.90    Basis  for  recommended  sanction. 

1004.100    AcknoMMlgBment  md  review  of 

rspott 
1004.110    Notice  of  Sanction.         .:;.>- <,^^ 


1004.120    Efiect  (rfan  axcluaiaa  on  progmm 

payments  and  services. 
1004.130    Reinstatement  after  exclusion. 


1004.140    Appeal  rights. 

:  42  U.S.C  1302  and  1320c-S. 


Subpart  A— Oanaral  Proviaiona 

%  1004.1    Scape  and  deflnMtona> 

(a)  Scope.  This  part  implements 
section  1156  of  the  Act  by- 
CD  Setting  forth  certain  obligations 

imposed  on  practitioners  and  providers 
of  services  under  Medicare: 

(2)  Establishing  criteria  and 
procedures  for  the  reports  required  firom 
peer  review  organizations  (PROs)  when 
there  is  biluie  to  meet  those  obligations: 

(3)  Specifying  the  policies  and 
procedures  for  making  determinations 
on  violations  and  imposing  sanctions: 
and 

(4)  Defining  the  procedures  for 
appeals  by  the  afiected  party  and  the 
procedures  for  reinstatements. 

(b)  Definitions.  As  used  in  this  part, 
unless  the  context  indicates  otherwise — 

Dentist  is  limited  to  licensed  doctors 
of  dental  surgery  or  dental  medicine. 

Economically  means  the  services  are 
provided  at  the  least  expensive, 
medically  appropriate  type  of  setting  or 
level  of  care  available. 

Exclusion  means  that  it«ns  and 
services  furnished  or  ordered  (or  at  the 
medical  direction  or  on  the  prescription 
of  a  physician)  by  a  specified  health 
care  practitioner,  provider  or  other 
person  dining  a  specified  period  are  not 
reimbursed  under  titles  V,  XVm,  XK,  or 
XX  of  the  Social  Seciirity  Act  and  all 
other  Federal  non-procurement 
prMrams. 

Gross  and  flagrant  vitiation  means  a 
violation  of  an  ^ligation  has  occurred 
in  one  or  more  instances  which  presents 
an  imminent  danger  to  the  health, 
safiety,  or  well-being  of  a  program 
patient  or  places  the  program  ftatient 
unnecessarily  in  high-ri^  situations. 

Health  care  service  or  services  means 
services  or  items  for  which  payment 
may  be  made  (in  whole  or  in  part)  under 
the  Medicare  or  State  health  care 
programs.  •"       ■^ 

Heahh  professional  shortage  area 
(HPSA)  means  an  area  designated  by  the 
Secretary  and  defined  in  42  CFR  5.2. 

Metropolitan  Statistical  Area  means 
an  area  as  defined  by  the  Executive 
Office  of  Management  and  Budget. 

Obligation  means  any  of  the 
obligations  specified  at  section  1156(a) 
of  the  Act. 

Other  person  means  a  hospital  or 
other  health  care  fedlity,  an 


mganization  or  an  agency  that  (uovides 
health  care  services  at  which  payment 
may  be  made  (in  whole  or  in  part)  under 
the  Medicare  or  State  health  care 
programs. 

Pattern  or  care  means  that  the  care 
under  question  has  been  demonstrated 
in  more  than  three  instances,  each  of 
which  involved  different  admissions. 

Pharmacy  professional  is  a  term 
limited  to  individuals  who  are  licensed 
or  registered  to  provide  pharmaceutical 
services. 

Podiatric  professional  is  a  term 
limited  to  licenced  doctors  of  podiatric 
medicine. 

Practice  area  means  the  locaticm 
where  over  50  percent  of  the 
practitioner's  or  other  pers<m's  patients 
are  seen. 

Practitioner  means  a  physician  or 
other  health  care  professional  licensed 
under  State  law  to  practice  his  or  her 
profession. 

Primary  medical  care  professional  is 
a  term  limited  to: 

(i)  Licensed  doctors  of  medicine  and 
doctors  of  osteopathy  providing  direct 
patient  care  who  practice  in  the  fields 
of  general  or  family  practice,  graeral 
internal  medicine,  pediatrics,  obstetrics 
and  gynecology,  surgery,  and  any  other 
specialty  that  is  not  accommodated  by 
the  remaining  specialty  HPSA 
designator,  or 

(ii)  Those  facilities  where  care  and 
treatment  is  provided  to  patients  with 
health  problems  other  than  mental 
disorders. 

Pro  area  means  the  geographic  area 
subject  to  review  by  a  particular  PRO. 

Provider  means  a  hospital  or  other 
health  care  facility,  agency,  or 
ormnization. 

Psychiatric  professional  is  a  term' 
limited  to  licensed  doctors  of  medicine 
who  limit  their  practice  to  psychiatry  or 
to  those  facilities  where  care  and 
treatment  is  limited  to  patients  with 
mental  disorders. 

Rural  means  any  area  outside  an 
urban  area. 

Rural  health  professional  shortage 
<iraa  means  any  health  professional 
shortage  area  located  outside  a 
Metropolitan  Statistical  Area. 

Sanction  means  an  exclusion  or 
mtmetary  penalty  that  the  Secretary  may 
impose  on  a  practitioner  or  other  person 
as  a  result  of  a  recommendation  from  a 
PRO. 

Serious  risk  includes  situations  that 
may  involve  the  risk  of  unnecessary 
treatment,  prolonged  treatment,  lack  of 
treatment,  incorrect  treatment,  medical 
complication,  premature  discharge, 
physiological  or  anatomical  impairment, 
disability,  or  death. 

State  health  care  program  means  a 
State  plan  apph)ved  under  title  XIX,  any 
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program  receiving  funds  under  title  V  or 
from  an  allotment  to  a  State  under  such 
title,  or  any  program  receiving  funds 
under  title  XX  or  from  an  allotment  to 
a  State  under  such  title. 

Substantial  violation  in  a  substantial 
number  of  cases  means  a  pattern  of 
providing  care,  as  defined  in  this 
section,  mat  is  inappropriate, 
unnecessary,  or  does  not  meet 
recognized  professional  standards  of 
care,  or  is  not  supported  by  the 
necessary  documentation  of  care  as 
required  by  the  mO. 

Urban  means  a  Metropolitan 
■  Statistical  Area  as  defined  by  the 
Executive  Office  of  Management  and 
Budget. 

Vision  care  professional  is  a  term 
limited  to  licensed  doctors  of  medicine 
who  limit  their  practice  to 
ophthalmology  and  to  doctors  of 
optometry. 

Subpart  B->Sanction8  Under  the  PRO 
Program;  General  Proviaiona 

f  1004.10    statutory  obligations  of 
practitlonerB  and  other  persons. 

It  is  the  obligation  of  any  health  care 
practitioner  or  other  person  who 
furnishes  or  orders  health  care  services 
that  may  be  reimbursed  under  the 
Medicare  or  State  health  care  programs 
to  ensure,  to  the  extent  of  his  or  her  or 
its  authority,  that  those  services  are — 

(a)  Provided  economically  and  only 
when,  and  to  the  extent,  medically 
necessary: 

(b)  Of  a  quality  that  meets 
professionally  recognized  standards  of 
health  care:  and 

(c)  Supported  by  evidence  of  medical 
necessity  and  quality  in  the  form  and 
feshion  and  at  such  time  that  the 
reviewing  PRO  may  reasonably  require 
(including  copies  of  the  necessary 
doctimentation  and  evidence  of 
compliance  with  pre-admission  or  pre- 
procediu«  review  requirements)  to 
ensure  that  the  practitioner  or  other 
person  is  meeting  the  obligations 
imposed  by  section  1156(a]  of  the  Act. 

{1004^    Sanctions. 

In  addition  to  any  other  sanction 
provided  under  law,  a  practitioner  or 
other  person  may  be — 

(a)  Excluded  from  participating  in 
programs  imder  titles  V,  XVm,  XIX,  and 
XX  of  the  Social  Security  Act;  or 

(b)  In  lieu  of  exclusion  and  as  a 
condition  for  continued  participation  in 
titles  V,  XVm,  XK,  and  XX  of  the  Act. 
if  the  violation  involved  the  provision 
or  ordering  (or  at  the  medical  direction 
or  the  prescription  of  a  physician)  of 
health  care  services  that  were  medically 
improper  or  lunecessary,  required  to 


pay  an  amount  not  in  excess  of  tbe  cost 
of  the  improper  or  unnecessary  services 
that  were  furnished  or  cndered  (and 
prescribed,  if  appropriate).  The 
practitioner  or  other  person  will  be 
required  either  to  pay  the  monetary 
assessment  within  6  months  of  the  date 
of  notice  or  have  it  deducted  fitnn  any 
sums  the  Federal  government  owes  the 
practitioner  or  other  person. 

Subpart  C— PRO  Reaponaibllitiea 

11004.30    Basic  re^MnsibiHtiaa. 

(a)  The  PRO  must  use  its  authority  or 
influence  to  enlist  the  support  of  other 
professional  or  government  agencies  to 
ensure  that  each  practitioner  or  other 
person  complies  with  the  obligations 
specified  in  §  1004.10. 

(b)  When  the  PRO  identifies  situations 
where  an  obligation  specified  in 

§  1004.10  is  violated,  it  will  afford  the 
practitioner  or  other  person  reasonable 
notice  and  opportunity  for  discussion 
and,  if  appropriate,  a  suggested  method 
for  correcting  the  situation  and  a  time 
period  for  a  corrective  action  in 
accordance  with  §§  1004.40  and 
1004.60. 

(c)  The  PRO  must  submit  a  report  to 
the  OIG  alter  the  notice  and  opportunity 
provided  imder  paragraph  (b)  of  this 
section  and,  if  appropriate,  the 
opportunity  to  enter  into  and  complete 
a  corrective  action  plan  (CAP)  if  the 
PRO  finds  that  the  practitioner  or  other 
person  has — 

(1)  Failed  substantially  to  comply 
with  any  obligation  in  a  substantial 
number  of  admissions;  or 

(2)  Grossly  and  flagrantly  violated  any 
obligation  in  one  or  more  instances. 

(d)  The  PRO  report  to  the  OIG  must 
comply  with  the  provisions  of 

§  1004.80. 

(e)  If  a  practitioner  or  other  person 
relocates  to  another  PRO  area  prior  to  a 
finding  of  a  violation  or  sanction 
recommendation,  and  the  originating 
PRO- 

(1)  Is  able  to  make  a  finding,  the 
originating  PRO  must,  as  appropriate, 
close  the  case  or  forward  a  sanction 
recommendation  to  the  OIG;  or 

(2)  Cannot  make  a  finding,  the 
originating  PRO  must  forward  all 
dociunentation  regarding  the  case  to  the 
PRO  with  jurisdiction,  and  notify  the 
practitioner  or  other  person  of  this 
action. 

(f)  The  PRO  must  deny  payment  for 
services  or  items  furnished  or  ordered 
(or  at  the  medical  direction  or  on  the 
prescription  of  an  excluded  physician) 
by  an  excluded  practitioner  or  other 
person  when  the  PRO  identifies  the 
services  or  items.  It  must  report  the 


findings  to  the  Health  Care  Financing 
Administration. 

S1004.40   Action  onMentfficatlon  of  a 


When  a  PRO  identifies  a  violation,  it 
must — 

(a)  Indicate  whether  the  violation  is  a 
gross  and  flagrant  violation  or  is  a 
substantial  violation  in  a  substantial 
ntunber  of  cases;  and 

(b)  Send  the  practitioner  or  other 
person  written  notice  of  the 
identification  of  a  violation  containing 
the  following  information — 

(1)  The  obligation(s)  involved; 

(2)  Hie  situation,  drciunstances  or 
activity  that  resulted  in  a  violation; 

(3)  llie  authority  and  responsibility  of 
the  PRO  to  report  violations  of  any 
obligation  imder  section  1156(a)  of  the 
Act; 

(4)  A  suggested  method  for  correcting 
the  situation  and  a  time  {}eriod  for 
corrective  action,  if  appropriate; 

(5)  The  sanction  that  the  PRO  could 
recomment  to  the  OIG; 

(6)  The  right  of  the  practitioner  or 
other  person  to  submit  to  the  FRO 
within  30  days  of  receipt  of  the  notice 
additional  information  or  a  written 
request  for  a  meeting  with  the  PRO  to 
review  and  discuss  the  finding,  or  both. 
The  date  of  receipt  is  presumed  to  be  5 
days  after  the  date  on  the  notice,  imless 
there  is  a  reasonable  showing  to  the 
contrary.  The  notice  will  also  state  that 
if  a  meeting  is  requested — 

(i)  It  will  be  held  within  30  days  of 
receipt  by  the  PRO  of  the  request,  but 
may  be  extended  for  good  cause: 

(ii)  The  practitioner  or  other  person 
may  have  an  attorney  present;  and 

(iii)  The  attorney,  if  present,  will  be 
permitted  to  make  opening  and  closing 
remarks,  ask  clarifying  questions  at  the 
meeting  and  assist  the  practitioner  or 
other  person  in  presenting  the  testimony 
of  expert  wimesses  who  may  appear  on 
the  practitioner's  or  other  person's 
behalf;  and 

(7)  A  copy  of  the  material  used  by  the 
PRO  in  arriving  at  its  finding  except  for 
PRO  deliberations,  as  set  forth  in 
§476.139  of  this  part. 

§1004.50    Meeting  with  a  practitioner  or 
ottMT  person. 

If  the  practitioner  or  other  person 
requests  a  meeting  with  the  PRO — 

(a)  The  PRO  panel  that  meets  with  the 
practitioner  or  other  person  must 
consist  of  a  minimum  of  3  physicians; 

(b)  No  physician  member  of  the  PRO 
panel  may  be  in  direct  economic 
competition  with  the  practitioner  or 
other  person  being  considered  for 
sanction; 

(c)  The  PRO  must  ensure  that  no 
physician  member  of  the  PRO  panel  has 
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a  substantial  bias  for  or  against  the 
practitioner  or  otbcfr  person  being 
crasidered  for  aantlicni; 

(d)  At  least  one  laember  of  the  PRO 
panel  meeting  with  the  practiti<mOT  or 
other  person  ahoul<  practice  in  a  similar 
area,  e.g..  urban  or  ttual,  and  at  least  one 
member  of  the  psn4l  must  be  In  the 
same  specialty  (both  requirements  could 
be  met  oy  a  single  ihdividual); 

(e)  If  the  practitiosier  or  other  perstm 
has  an  attorney  present,  that  attorney 
wall  be  permitted  to  make  opening  and 
dosing  remaiks,  sst  clarifying  questions 
and  assist  the  practitioner  or  other 
penen  in  presenting  the  testimony  of 
mpatt  witnesses  w|o  msy  ^>pear  tm  the 
practitioner's  or  otliBr  person  behalf; 

(f)  The  ph]rttcian  %vho  recranmends  to 
the  PRO  that  a  practitioner  or  other 
pefson  be  sanctionejd  soay  not  vote  on 
that  lecommendatitu  at  the  meeting; 

(g)  The  PRO  may  allow  the 
practiti<»er  or  ottiet  psnon  5  working 
days  after  the  meetihg  to  provide  the 
raO  additional  relelrant  inframaticm 
that  may  affsct  its  fading;  and 

(h)  A  verbatim  reiord  must  he  made 
of  the  meeting  and  Aiust  be  made 
available  to  the  pfadtiti<mer  or  other 
(wrson  promptly. 

a«eeSbee   ^nOaneHigafevieiatiofi. 

(a)  On  the  besis  of  any  additional 
informatian  received,  the  PRO  will 
afBnn  or  modify  its  finding.  If  the  PRO 
affirms  its  finding,  ft  may  suggest  in 
writing  a  method  fof  correcting  the 
situation  and  a  tima  period  for 
corrective  action.  Tkis  CAP  could 
coiiespond  with,  or  be  a  continuation 
of,  a  prior  CAP  or  be  a  new  proposal 
based  on  additional  iinfcvmation 
received  by  the  PRO.  If  the  finding  has 
been  resolved  to  tha  PRO'S  satisfaction, 
the  PRO  may  modify  its  initial  finding 
or  recommmidation  or  close  the  case. 

(b)  The  PRO  must  give  written  notice 
to  the  practitioner  or  other  person  of  any 
action  it  takes  as  a  result  of  the 
additional  information  received,  as 
specified  in  §  1004.70. 

(c)  At  least  (Mie  member  of  the  PRO 
participating  in  the  process  which 
resuhed  in  a  recommendation  to  the 
OIG  that  a  practitioner  or  other  person 
be  sanctioned  should  practice  in  a 
similar  geographic  area,  e.g.  urban  or 
rural,  and  at  least  one  member  of  the 
panel  must  be  in  tha  same  medical 
specialty.  Both  requirements  can  be  met 
by  a  single  individual.  In  addition,  no 
one  at  the  FRO  who  is  a  participant  in 
such  a  finding  may  be  in  direct 
economic  competition  with,  ot  have  a 
substantial  bias  for  or  against,  that 
practitioner  or  other  person  being 
recommended  for  sanction. 


IKMRTO  ^no  seven  on  llnellliidhigefe 


If  the  finding  is  not  resohred  to  die 
PRO'S  satis&cticm  as  qiecffied  in 
§  1004.60(a).  the  PRO  must— 

(a)  Submit  its  report  and 
recmnmendation  to  the  OIG; 

(b)  Send  the  afbcted  practitioDer  or 
other  pwson  a  concunrent  final  notice, 
with  a  copy  of  all  the  material  that  is 
being  forwarded  to  the  (MG.  advising 
that— 

(1)  The  PRO  recommendatian  has 
been  submitted  to  ttte  (^; 

(2)  The  practitioner  or  ether  person 
has  30  days  from  receipt  of  this  final 
notice  to  sidmiit  any  additional  wrritten 
material  or  documentary  evidence  to  the 
OIG  at  its  heedquartws  location.  The 
date  of  receipt  is  presumed  to  be  5  da3rs 
after  the  date  on  the  notice,  unless  there 
is  a  reeaonable  showing  to  the  contrary; 
and 

(3)  Due  to  the  120-day  statutory 
requiivment  specified  in  §  1004.100(e), 
the  period  for  submitting  additional 
information  will  not  be  extended  and 
any  material  received  by  the  OIG  after 
the  30-day  period  will  not  be 
considered;  and 

(c)  Provide  notice  to  the  State  medical 
board  or  to  other  appropriate  licensing 
boards  for  other  practitioner  types  when 
it  submits  a  report  and 
recommendations  to  the  OIG  with 
respect  to  a  physician  or  other  person 
whom  the  boerd  is  responsible  for 
licensing. 

flOOSJO    PflO  report  to  the  OML 

(a)  Manner  of  reporting.  If  the 
violation(s)  identified  by  the  PRO  have 
not  been  resolved,  it  must  submit  a 
report  and  recommendation  to  the  OIG 
at  the  field  office  with  jurisdiction. 

(b)  Content  of  report.  The  PRO  report 
must  include  the  jfollowing 
information — 

(1)  Identification  of  the  practitioner  or 
other  person  and,  when  applicable,  the 
name  of  the  director,  administrator  or 
owner  of  the  entity  involved; 

(2)  Tlie  type  of  health  care  services 
involved; 

(3)  A  description  of  each  failing  to 
comply  with  an  obligation,  including 
specific  dates,  places,  drcmnstances 
and  other  relevant  facts; 

(4)  Pertinent  doaunentary  evidence; 

(5)  Copies  of  written  correspondence, 
including  reports  of  ccmversations  with 
the  practitioner  or  other  person 
regarding  the  violation  and,  if 
applicable,  a  copy  of  the  verbatim 
transcript  of  the  meeting  with  the 
practitioner  or  other  person; 

(6)  The  PRO'S  finding  that  an 
obligation  imder  section  1156(a)  of  the 
Act  has  been  violated  and  that  the 


violation  is  substantial  and  has  oocuned 
in  a  substantial  number  of  cases  or  is 
gross  and  flaoant; 

(7)  A  case-oy-case  analysis  and 
evaluation  of  any  additional  information 
provided  by  the  practitioner  or  other 
person  in  response  to  the  PRO's  initial 

finding; 

(8)  A  copy  of  the  CAP  that  «vas 
developed  and  documoitation  of  the 
results  of  such  frian  or  an  explanation  of 
wdiy  such  the  CAP  will  be  used  to 
support  the  ntO's  reoomnradation 
regarding  iaddlity  ot  imwillingness  in 
aocordanoe  with  §  1004.80(cX6)  and  not 
as  a  basis  for  the  sanction; 

(9)  The  numbw  of  admissions  by  the 
practiticmer  w  other  person  reviewed  by^. 
the  PRO  during  the  period  in  which  the 
violation(s)  were  identified: 

(10)  This  proisssional  quaJifications  of 
the  PRO'S  reviewws;  and 

(11)  The  PRO'S  sttiction 
recommendation. 

(c)  PiiO  racomniendotiQn.  TIm  PRO 
must  specify  in  its  report— 

(1)  Tne  sanction  recommended; 

(2)  The  amount  of  the  mcmetary 
pnulfy  recommended,  if  applicable: 

(3)  "nie  period  of  exclusiMi 
recommended,  if  applicable; 

(4)  The  availability  of  ahemative 
sources  of  services  in  the  community,  >. 
with  supporting  information; 

(5)  The  county  at  counties  in  %^ch 
die  prectitioner  or  other  person 
furnishes  services;  and 

(6)  A  recommendation,  with 
supporting  documentation,  as  to 
whether  the  practitioner  or  other  person 
is  unable  at  unwilling  substantially  to 
comply  with  the  obligatimi  that  was 
violated  and  the  basis  for  that 
recommendation. 


flMMJO 


tor  lecosMiienoeG 


The  PRO'S  specific  recommendatim 
must  be  based  on  documentation 
provided  to  the  OIG  showing  its 
consideration  of — 

(a)  The  type  of  offense  involved; 

(b)  The  severity  of  the  offense; 

(c)  The  deterrent  value; 

(d)  The  practitioner's  or  other 
person's  previous  sanction  record; 

(e)  The  availability  of  alternative 
sources  of  services  in  the  community; 
and 

(f)  Any  other  factors  that  the' PRO 
considers  relevant,  such  as  the  duration 
of  the  problem. 

Subpwt  0— OIQ  Responsibilities 

11004.100   Aetoioiiilaejawieiit  end  review 
01  report. 

(a)  Acknowledgement.  The  OIG  will 
inftntn  the  PRO  of  the  date  it  received 
the  PRO'S  report  and  recommendation. 


(b)  Review.  The  OiG  will  review  the 
PRO  report  and  recommendation  to 
determine  whethw— 

(1)  The  PRO  has  followed  die 
regulatory  requirements  of  part  1004; 

(2)  A  violation  has  occurred;  and 

(3)  The  practitimier  or  other  person 
has  demonstrated  an  unwillin^tiess  or 
lack  of  ability  substantially  to  comply 
with  an  obligation. 

(c)  Rejection  of  the  PRO 
recommendation.  If  the  OIG  decides 
that  a  sanction  is  not  warranted,  it  will 
notify  the  PRO  that  recommended  the 
sanction,  the  affected  practitioner  or 
other  person,  and  the  licensing  board 
informed  by  the  PRO  of  the  sanction 
recommendation  that  the 
recommendation  is  rejected. 

(d)  Decision  to  sanction.  If  the  OIG 
decides  that  a  violation  of  obligations 
has  occiured,  it  will  determine  the 
appropriate  sanction  by  considering — 

(1)  The  recommendation  of  the  PRO: 

(2)  The  type  of  ofiiense; 

(3)  The  severity  of  the  offense; 

(4)  The  previous  sanction  record  of 
the  practitioner  or  other  person; 

(5)  The  availability  of  alternative 
sources  of  services  in  the  community; 

(6)  Any  prior  problems  the  Medicare 
or  State  health  care  programs  have  had 
with  the  practitioner  or  other  person; 

(7)  Whether  the  practitioner  or  other 
peraon  is  unable  or  imwilling  to  comply 
substantially  with  the  obligations, 
including  whether  he,  she  or  it  entered 
into  a  CAP — ^where  such  plan  was 
deemed  appropriate  by  the  PRO — prior 

.  to  the  PRO'S  recommendation  and,  if  so, 
whether  he,  she  or  it  successfuUy 
completed  such  CAP;  and 

(8)  Any  other  mattere  relevant  to  the 
particular  case. 

(e)  Exclusion  sanction.  If  the  PRO 
submits  a  recommendation  for 
exclusion  to  the  OIG,  and  a 
determination  is  not  made  by  the  120th 
day  after  actual  receipt  by  the  OIG,  the 
exclusion  sanction  recommended  will 
become  effective  and  the  OIG  will 
provide  notice  in  accordance  with 
§1004.110(1). 

(f)  Monetary  penalty.  It  the  PRO 
recommendation  is  to  assess  a  monetary 
penalty,  the  120-day  provision  does  not 
apply  and  the  OIG  will  provide  notice 
in  acccMdance  with  §  1004.110  (a)-(e). 

11004.110   NoHoeofeenedon. 

(a)  The  OIG  must  notify  the  . 
practitioner  or  other  peraon  of  the 
adverse  determination  and  of  the 
sanction  to  be  imposed. 

(b)  The  sanction  is  eflactive  20  days 
from  the  dste  of  the  notice.  Receipt  is 
presumed  to  be  S  dajrs  after  the  date  on 
the  notice,  unless  there  is  a  reastmable 
showing  to  the  contrary. 


(c)  The  notice  must  specify — 

(1)  The  legal  and  factual  basis  for  the 
determination; 

(2)  The  sanction  to  be  imposed; 

(3)  The  efiiective  date  and,  if 
appropriate,  the  diuation  of  the 
exclusion; 

(4)  The  appeal  rights  of  the 
practitioner  or  other  person; 

(5)  The  opportiinity  and  the  process 
necessary  to  provide  alternative 
notification  as  set  forth  in  paragraphs 
(d)  and  (e)  of  this  section;  and 

(6)  In  the  case  of  exclusion,  the 
earliest  date  on  which  the  OIG  will 
accept  a  request  for  reinstatement. 

(d)  Patient  notification.  (l)(i)  The  OIG 
will  provide  a  sanctioned  practitioner  or 
other  person  an  opportunity  to  elect  to 
inform  each  of  their  patients  of  the 
sanction  action.  In  order  to  elect  this 
option,  the  sanctioned  practitioner  or 
other  person  must,  within  30  calendar 
days  from  receipt  of  the  OIG  notice, 
inform  both  new  and  existing  patients 
through  written  notification — based  on  a 
suggested  (non-mandatory)  model 
provided  to  the  sanctioned  individual 
by  the  OIG — of  the  sanction  and,  in  the 
case  of  an  exclusion,  its  effective  date 
and  duration.  Receipt  of  the  OIG  notice 
is  presumed  to  be  5  days  after  the  date 
of  the  notice,  imless  there  is  a 
reasonable  showing  to  the  contrary. 
Within  this  time  period,  the  practitioner 
or  other  person  must  also  sign  and 
return  the  certification  that  the  OIG  will 
provide  with  the  notice.  For  purposes  of 
this  section,  the  term  "all  existing 
patients"  includes  all  patients  currentiy 
under  active  treatment  with  the 
practitioner  or  other  peraon,  as  well  as 
all  patients  who  have  been  treated  by 
the  practitioner  or  other  person  within 
the  last  3  yean.  In  addition,  the 
practitioner  or  other  person  must  notify 
all  prospective  patients  orally  at  the 
time  such  persons  request  an 
appointment.  If  the  sanctioned  party  is 

a  hospital,  it  must  notify  all  physicians 
who  have  privileges  at  die  hospital,  and 
must  post  a  notice  in  its  emergency 
room,  business  office  and  in  all 
affiliated  entities  regarding  the 
exclusion.  In  addition,  for  purposes  of 
this  section,  the  term  "in  all  affiliated 
entities"  encompasses  all  entities  and 
properties  in  which  the  hospital  has  a 
direct  or  indirect  ownership  interest  of 
5  percent  or  more  and  any  management, 
partnership  or  control  of  the  entity. 

(ii)  The  certification  will  provide  that 
the  practitioner  or  other  person — 
■   (A)  Has  informed  each  of  his,  her  or 
its  patients  in  writing  that  the 
practitioner  or  other  person  has  been 
sanctioned,  or  if  a  hospital,  has 
informed  all  physicians  having 


privileges  at  the  hospital  that  it  has  been 
sanctioned; 

(B)  If  excluded  from  Medicare  and  the 
State  heelth  care  programs,  has 
informed  his,  her  or  its  existing  patients 
in  writing  that  the  programs  will  not 
pay  for  items  and  services  furnished  or 
ordered  (or  at  the  medical  direction  or 
on  the  prescription  of  an  excluded 
physician)  by  the  practitioner  or  other 
person  until  they  are  reinstated,  or  if  a 
hospital,  has  provided  this  information 
to  all  physicians  having  privileges  at 
that  hospital; 

(C)  If  excluded  from  Medicare  and 
State  health  care  programs,  will  provide 
prospective  patients— or  if  a  hospital, 
physicians  requesting  privileges  at  that 
hospital  prior  to  furnishing  or  ordering 
(or  in  the  case  of  an  excluded  physician, 
medically  directing  or  prescribing) 
services — oral  information  of  both  the 
sanction  and  that  the  programs  will  not 
pay  for  services  provided  and  written 
notification  of  the  same  at  the  time  of 
the  provision  of  services; 

(D)  If  excluded  from  Medicare  and 
State  health  care  programs  and  is  an 
entity  such  as  a  hospital,  has  posted  a 
notice  in  its  emergency  room,  business 
office  and  in  all  affiliated  entities  that 
the  programs  will  not  pay  for  services 
provided;  and 

(E)  Certifies  to  the  truthfulness  and 
accuracy  of  the  notification  and  the 
statements  in  the  certification. 

(2)  If  the  sanctioned  practitioner  or 
other  person  does  not  inform  his,  her  or 
its  patients  and  does  not  return  the 
required  certification  within  the  30-day 
period,  or  if  the  sanctioned  practitioner 
or  other  person  returns  the  certification 
within  the  30-day  period  but  the  OIG 
obtains  reliable  evidence  that  such 
peraon  nevertheless  has  not  adequately 
informed  new  and  existing  patients  of 
the  sanction,  the  OIG — 

(i)  Will  see  that  the  public  is  notified 
directly  of  the  identity  of  the  sanctioned 
practitioner  or  other  person,  the  finding 
that  the  obligation  ha  been  violated,  and 
the  efiiective  date  and  duration  of  any 
exclusion;  and 

(ii)  May  consider  this  failure  to  adhere 
to  the  certification  obUgation  as  an 
adverse  factor  at  the  time  the  sancticmed 
practitioner  or  other  person  requests 
reinstatement. 

(3)  If  the  sanctioned  practitioner  or 
other  person  is  entitled  to  a  preUminary 
hearing  in  accordance  with 

$  1004.140(a)  and  requests  such  a 
preliminary  hearing,  and  if  the 
administrative  law  judge  (ALJ)  decides 
that  he,  she  or  it  poses  a  risk  to  program 
beneficiaries,  the  sanctioned 
practitioner  or  other  peraon  would  have 
30  days  from  the  date  of  receipt  of  the 
ALl's  decision  to  provide  certification  to 
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the  OiG  in  accordaiioe  with 
§  1004.110(dKl)-  The  data  of  receipt  ie 
prowimori  to  be  5  d$yt  after  the  date  of 
the  ALfs  dedsion.  (mleas  there  is  a 
reasonable  showing  to  the  contraiy. 
(e)  Nodoe  of  the  emction  is  also 
ixovided  to  the  foUfiwing  entities  as 
afmrouiate — 

(1)  the  PRO  that  originated  the 
sanctioo  report: 

(2)  PROb  in  ad)acent  areas;  • 

(3>  State  Medicai4  fraud  control  units 
and  State  licensing  and  accreditation 
bodies: 

(4)  Appropriate  program  contractors 
and  State  agendas: 

(5)  Hospitals,  including  the  hospital 
wh«e  the  sanction^  individual's  case 
originated  and  whefe  the  individual 
currently  has  privileges,  if  known: 
skilled  nursing  Cscilties.  home  health 
agencies,  and  bealtli  maintenance 
organiaations  and  Federally-funded 
Gonununity  health  qenten  where  the 
practitioner  or  oth«  person  works; 

(6)  Medical  sodettes  and  other 
professional  organisations;  and 

(7)  Medicare  carriors  and  fiscal 
intermediaries,  health  care  prepayment 
plans  and  other  affepted  agendas  and 
(Hoanizaticms. 

U)  If  an  exdusioa  sanction  is 
effoctuated  because  a  decision  was  not 
made  within  120  davs  after  receipt  of 
the  PRO  recommendation,  notifiation 
is  as  follows — 

(1)  As  soon  as  po^ble  after  the  120th 
day,  the  OIG  will  issue  a  notice  to  the 
practitioner  or  othey  person,  in 
compliance  with  the  requirements  of 
pan^ph  (c)  of  thi4  section,  affirming 
the  FRO  reconunoiiation  or  modifying 
the  rscommendatioe  based  on  the  OIG's 
review  of  the  case,  and  that  the 
exdusioD  is  efiective  20  days  from  the 
date  of  the  notice;  and 

(2)  Notice  of  the  sfencticm  is  also 
provided  as  spedfieid  in  paragraph  (e)  of 
this  section:  and 


oomplianoa  with  the  certification 
obligation  in  §  1004.110(d)  at  the  time  of 
reinstatement. 


Subpart  E— Effect  and  Ouralfon  of 
Ficiluelon 

i1«M.1tO   Effect  of  #ne»iuelen  on 


The  efled  of  an  eichisira  is  set  forth 
in  S  1001.1901  of  this  chapter. 


11004.130 

(a)  A  practitioner  or  other  person  who 
has  been  excluded  in  accordance  with 
this  part  may  apply  (for  reinstatement  at 
the  end  of  the  pwiod  of  exdusion.  The 
OIG  will  consider  any  request  for 
reinstatement  in  acQordance  with 
provisions  of  §§  lOQl-SOOl  through 
1001.3005  of  this  chapter. 

(b)  The  OIG  may  tlso  consider  a 
practitioner's  or  cihpr  person's 


11004.140  Appeal  nghti. 

(a)  A(g/it  to  fxvliminaty  hearing.  (iKi) 
A  practitianer  or  othn*  person  excluded 
fitnn  partidpation  in  Kfedicare  and  any 
State  health  care  juograms  under 
section  1156  of  the  Ad  may  request  a 
preliminary  hearing  if  the  location 
where  services  are  rendered  to  over  SO 
percent  of  die  practitioner's  or  other 
person's  patients  at  the  time  of  the 
exdusion  notice  is  in  a  rural  HPSA  or 
in  a  county  with  a  population  of  less 
dian  70.000. 

(ii)  Unless  the  practitioner's  or  other 
person's  practice  meets  the  definition 
for  ps3rchiatric  professional,  vision  care 
professional,  dental  profisssional, 
podiatrlc  professional  or  phannacy 
professional,  the  HPSA  used  by  the  CHG 
for  determination  of  entiUement  to  a 

ereliminary  heering  will  be  the  HPSA 
St  for  primary  medical  care 
profisasional. 

(iii)  Information  on  the  population 
size  of  a  county  in  order  to  determine 
entitlement  to  a  ] 


will  be  obtained  oy  the  OIG  from  the 
responsible  officials  of  that  county. 

(2)(i)  A  request  for  a  preliminary 
hearing  must  be  made  in  writing  and 
received  by  the  Departmental  Appeals 
Board  (DAB)  no  later  than  the  15th  day 
after  the  notice  of  exdusion  is  received 
by  a  practitioner  or  otlMr  person.  The 
date  of  receipt  of  the  notice  of  exdusion 
by  the  practitioner  or  other  person  is 
presumed  to  be  5  days  after  the  date 
appearing  on  the  notiqe.  unless  there  is 
a  reasonable  showing  to  the  contraiy. 

(ii)  A  request  for  a  preliminary 
hearing  will  stay  the  effective  date  of  the 
exdusion  pendhng  a  decision  of  the  AL) 
at  the  preliminary  hearing,  and  all  the 
parties  infnmed  by  the  CHG  of  the 
exdusim  win  be  notified  of  the  stay. 

(iii)  A  request  for  a  preliminary 
hearing  received  after  the  15-day  period 
has  expired  will  be  treated  as  a  request 
fm  a  hearing  before  an  ALJ  in 
accordance  with  paragraph  (b)  of  this 
section. 

(iv)  If  the  practitioner  or  other  person 
exercises  his.  her  or  its  right  to  a 
preliminary  hearing,  such  a  hearing 
must  be  held  by  the  AL)  in  accordance 
with  paragraph  (aMSMi)  of  this  section 
unless  the  OIG  waives  it  in  accordance 
with  paragraph  (a)(6)(i)  of  this  section. 

(v)  The  ALJ  cannot  consolidate  the 
preliminary  hearing  with  a  full  hearing 
without  the  approval  of  all  parties  to  the 
hearing. 


OXi)  The  prriiminary  heering  will  be 
conducted  by  an  ALJ  of  the  DAB  in  a 
dty  that  the  AL)  deems  eouitaUe  to  all 
parties.  The  ALJ  will  oondud  the 
preliminary  hearing  and  render  a 
dedsion  no  later  than  45  days  after 
receipt  of  the  request  tot  sudi  a  hearing 
by  the  DAB.  Unless  there  is  a  raesonahle 
showring  to  the  oontrery.  date  of  receipt 
bv  the  DAB  is  i»esunied  to  be  5  days 
after  the  date  on  the  request  for  a 
preliminary  heering  or,  if  undated,  the 
date  of  receipt  will  he  the  date  the  DAB 
actually  received  the  request.  A 
reesonabte  extension  to  the  45-day 
period  of  up  to  15  days  mav  be 
requested  l^  eny  party  to  the 
preliminary  hearing  and  such  a  reouest 
may  be  granted  upon  ooncumnoe  oy  all 
parties  to  the  preuminarv  hearing.  Such 
request  must  be  received  no  later  than 
15  days  prior  to  the  scheduled  date  of 
the  preliminary  hearing. 

(ii)  The  (Nily  issue  to  lie  heerd  and 
dedded  on  by  the  AL|  at  the 
preliminary  hearing,  based  on  the 
prqxmderance  of  the  evidence,  is 
v«^ieth»  the  practitioner's  m  other 
person's  continued  partidpation  in  the 
Medicare  and  State  heelth  cere 
programs  during  the  appeal  of  the 
excfusicm  before  an  AL)  would  place 
program  benefidaries  at  serious  risk. 
The  AL)'s  dedsion  is  to  be  based  on  the 
pieponderanoe  of  the  evidence. 

(ui)  In  the  interest  of  time,  the  AL) 
may  issue  an  oral  decision  to  be 
followed  by  a  written  dedsion. 

(iv)  In  those  cases  whwe  the  AL)  has 
stayed  an  exclusion  after  a  {Hvlimhiary 
hearing,  a  full  heering  must  be  held  and 
a  dedrion  rendered  l^  the  AL)  within 
6  months.  If.  for  any  reeson.  the  request 
for  a  full  hearing  before  the  AL)  is 
withdrawm  m  dismissed,  the 
practitioner  or  other  person  will  be 
excluded  effective  5  days  after  the 
notice  of  tlw  withdrawal  or  dismissal  is 
received  in  the  OIG  heedquartere. 

(4)  The  preliminary  hearing  dedsion 
is  not  appealable  or  subjed  to  fruther 
administrative  or  judidel  review. 

(5)  A  practitioner  or  other  person 
found  at  the  preliniinary  hearing  not  to 
place  program  boiefidaries  at  serious 
risk,  but  later  determined  to  have  been 
properly  exduded  from  program 
partidpation  aftn-  a  full  heering  befcne 
an  AL).  is  not  entiUed  to  have  the 
exdusion  stayed  further  during  en 
appeal  to  the  DAB.  Exdusions  in  such 
instances  will  be  effective  5  davs  after 
receipt  of  the  AL)  dedsion  in  the  OIG 
headmiarters. 

(OKi)  Aftef  notice  of  a  timely  request 
for  a  preliminary  hearing,  the  OfG  may 
determine  that  the  practitioner's  or 
other  poBon's  ccmtinued  program 
paitidpatim  during  the  appeal  before 
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the  ALJ  will  not  place  program 
bmiefidaries  at  serious  risk  and  waive 
the  preliminary  hearing.  Under  these 
circumstances,  the  exdusion  will  be 
stayed  pending  the  dedsion  of  the  ALJ 
after  a  fiill  hearing,  the  hearing  must  be 
held,  and  a  decision  reached,  within  6 
months. 

(ii)  If  Uie  OiG  deddes  to  waive  the 
preliminary  hearing,  the  request  for  the 
preliminary  hearing  will  be  considered 
a  request  for  a  hearing  before  the  ALJ  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Right  to  administrative  review.  (1) 
A  practitioner  or  other  person 
dissatisfied  with  an  OIG  determination, 
or  an  exclusion  that  results  from  a 
determination  not  being  made  within 
120  days,  is  entitled  to  appeal  such 
sanction  in  accordance  with  part  1005 
erf  this  chapter. 

(2)  Due  to  the  120-day  statutory 
requiranent  spedfied  in  §  1004.100(e), 
the  following  limitations  applv — 

(i)  The  period  of  time  for  submitting 
additional  information  will  not  be 
eoctmdsd. 

(ii)  Any  material  received  by  the  OIG 
after  the  30-day  period  allowed  will  not 
be  considered  by  the  ALJ  ch-  the  DAB. 

(3)  The  CXG's  determination  continues 
in  effed  unless  reversed  by  a  hearing. 

(c)  Ki^tts  to  judicial  review.  Any 
^actitiener  or  other  person  dissatisfied 
with  a  final  dedsion  of  the  Secretary 
may  file  a  dvil  action  in  accordance 
widi  the  provisions  of  section  205(g)  of 
tlwAd. 

ApfTOved:  October  23, 1«»5. 
|im  Gihhs  Brewa. 

Inspector  General. 

(FR-Doc  95-30130  Filed  12-11-95;  8:45  un] 


47CmPWt73      . 

tNe.  06-70;  HM-OOII] 

Servicaa; 


.FL 


AOPiCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


t:  This  document  substitutes 
Channel  239C2  for  Channel  239C1  at 
Homestead,  Florida,  reallots  the  channel 
to  N(»rth  Miami  Beach,  Flcnida,  and 
modifies  the  licoise  for  Station 
WXDJ(FM)  accordingly,  in  response  to  a 
petition  filed  by  New  Age  Broadcasting, 
Inc  See  60  FR  31278.  June  14, 1995. 
The  coordinates  for  Channel  239C2  at 


North  Miami  Beach,  Florida,  are  25-42- 
55  and  80-09-17.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  OATC:  January  22, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLBCNTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-76, 
adopted  November  24, 1995,  and 
released  December  6, 1995.  The  full  text 
of  this  Commission  dedsion  is  available 
for  inspection  and  copying  during 
normal  business  houn  in  the 
C(»nmission'8  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  t)iis  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc,  2100  M  Street.  NW..  Suite  140, 
Wariiington,  DC  20037,  (202)  857-3800. 

List  af  Sobjects  in  47  CFR  Ptft  73 

Radio  broadcasting. 

Part  73  of  titfe  47  of  tiie  Code  of    . 
Federal  Regulations  is  amended  as 
follows: 

PAHT73    [AMENDEPl 

1.  The  authcHlty  dtation  for  part  73 
continues  to  read  as  follows: 

AalhOTily:  Sees.  303, 48  Stat,  as  amended, 
1982;  47  U.S.C  1S4,  as  amended. 


f7»J02 

2.  Secti<m  73.202(b),  the  Table  of  FM 
ABetanents  under  Flarida,  is  anionded 
by  removing  Channel  239C1  and  adding 
Channel  239C2  at  Homestead,  removing 
Channel  239C2  at  Homestead  and 
adding  Nmth  Miami  Beech,  Channel 
239C2 
Federal  Communicatioas  Coomiission. 


A. 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  95-30218  Filed  12-11-95;  8:45  ami 
BNjjNa  coat  sns-ai-F 


47  cm  Part  73 

[MM  Deckel  No.  00-103; 


7171] 


ftadio  •roadcaating  Sarvioaa;  Bay  8L 
Louia  and  PoplarvWa,  MS 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rale. 

OUMMARV:  This  docimient  reallots 
Channel  300C  from  Poplarville, 
Mississippi  to  Bay  St.  Louis  and 
modifies  the  license  for  Station 
WZKX(FM)  accordingly,  in  response  to 


a  petition  filed  by  Dowdy  and  Dowdy 
Partnership.  See  55  FR  1913,  April  3, 
1990.  The  co(Mtlinates  for  Qiannel  300C 
at  Bay  St.  Louis.  MS  are  30-44-48  and 
89-03-30.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  January  22, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scratchins.  Mass  Media 
Bureau,  (202)  418-2180. 
aUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-163, 
adopted  November  25, 1995,  and 
released  December  6, 1995.  The  full  text 
of  this  Commission  dedsion  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc,  2108  M  Street.  NW..  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

List  of  Sdkfacts  'm  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73— [AMMOtiq 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AndMray:  Sees.  303. 48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 


S7S.20e    [4 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  300C 
from  Popla^ille.  Mississippi  and 
adding  Bay  St.  Louis,  Channel  300C 

Federal  Commumcatioas  Conunission. 


Chief.  Allocations  Bmnch,  Policy  and  Fules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  95-30219  Filed  12-11-95;  8:45  am) 
aiuaia  coot  sns-ai-F 


DEPARTMENT  OF  ENERQY 

48CFRPart070 
RIN  1001-AMO 

Acquieition  Regulation;  Legiatathw 
Lobbying  Coat  Prohiliition 

AGENCY:  Department  of  Energy  (DOE). 
action:  Final  rale. 

SUMMARY:  The  Department  amends  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  clarify  its 


Rvciilv 
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{novUan  on  legislative  Mibyteg  out 
pndiibition.  To  avoid  any 
miwwkwtaadingt  or  Aiagg— miits 
bstwMD  cQQtraotOT^  snd  tho 
DeputmoBt.  the  oilaria  for  cost 
allowability  are  bei^  reviied  to  provitie 
clear  direcdon  on  yihtax  and  under  what 

operating  contrfcto^will  be  reimbursed 
fiv  coets  of  providing  infonnatiaa  (V 
expert  advice  to  Coagiess  or  a  State 
le^slature.  While  centractorB  may  incur 
the  coats  of  respoodbig  to  a  request  for 
infbrmatiao  from  C^ngressionai 
Members  or  stalT,  ralmbursemetat  of 
travel  tXMts  will  leqfilre  the  additional 
step  of  a  writtan  ratjiiest  signed  hy  a 
hinmbflr  frf  Cffngntrt 
ilPBUIWl  DATE:  Janfary  11, 1996. 
FOR  RMTMBI  MRMMftTION  CONTACT: 
Michael  L  Righi.  Opoe  of  Policy  (HR- 
Sl>,  MS.  Deputmeqt  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20MS.  (202-586-8175). 
rARV  MKMMATION: 


L  Beckgreund 

A.  Dkcuttkiii 

B.  Dispositloii  of  CotenMOti 
D.  Pnoadtval  RequiraeMiits 

A.  Review  Under  BiiBCutive  Order  12866 

B.  Review  Under  Bii^tive  Order  12778 
C  Review  Under  the  Regulatcxy  Flexibility 

Act 

D.  Review  Under  the  i^peiwock  Reductioa 
Act 

E.  Review  Under  Executive  Order  12612 
P.  National  Bnviroo^ntal  Policy  Act 


A.  Diacussion 

The  propoeed  rule  «ves  ptMished  on 
Octobw  18. 1994, 8(59  FR  52505  to 
amend  the  DEAR  stendard  clause  on 
legislative  lobbying  post  pn^biticm. 
DEAR  970.5204-17.  which  is  applicable 
to  all  DCK  managenient  and  operating 
(MAO)  contracts.  It  Included  a  new 
requirement  that  th4  contractor  notify 
the  Depertment  as  soon  as  practic^le 
when  providing  information  or  expeii 
advice  to  Congress  or  a  State  legislature. 
It  also  included  a  n^w  requirement  that 
the  contractor  provifle  a  disclaimer  that 
the  informatiaa  or  vcpeit  advice 
represents  the  views  of  the  contractor 
ai^  not  the  Departxient. 

Five  sets  of  comments  were  received 
from  organizations  eutside  of  the 
Department. 

B.  Disposition  ofCapunent^ 
1.  Statutory  TPBetm4Bt  of  Laboratoiies 


Treetm^i 
i-202) 


(Pub.  L  100-202) 

Twro  ef  the  cenunOntess  reisRed  to 
laeguags  coataiaed  tin  Pub.  L  100-202, 
Secliea  366  of  tke  ^Migy  end  Weler 
DevelopaMat  Appr#priatiaB  Act  for 
1966.  A  vafiattea  olthe  I 


was  enacted  in  the  National  Defianse 
Airthoriaation  Act  IwFlscal  Yeers  1988 
and  1089,  Pub.  L.  100-180,  Section 
3131.  The  language  from  the 
authorization  act  extends  beyond 
treatment  of  just  laboratories  and  was 
codified  at  42  U.S.C  7256a(bK2). 

As  a  practical  matter,  neither  the  1988 
Appropriations  Act  not  the  1988/1989 
Defense  Authorization  Act  prohibits  the 
Department  from  issuing  claiifying 
regulations  on  the  circumstances  under 
which  lobbying  costs  will  be 
reimbursed.  In  feet,  both  prohibitions 
spedfiqally  contemplate  implementing 
regulations.  Fuitiber,  neither  of  these 
Acts  prohibit  the  Department  from 
defining  the  parametors  for 
reiinbunemmt  or  imposing 
documentation  requirements  on  the 
contractor  for  reinunirsement  of  these 
costs.  Rather,  these  Acts  appear  simply 
to  prohibit  the  Department  from  making 
a  blanket  prohibition  of  unallowability. 
Since  the  bnguage  in  this  niiemeking 
describes  the  perameters  fm 
reimbursement  of  this  category  of  cost, 
we  do  not  believe  it  violates  the 
prohibition  contained  in  42  U.S.C 
7256a(b)(2). 

2.  Distinction  Bet«veen  Requests  FrtHn 
Congress  and  State  Legislatures 

Two  of  the  omnmenters  questioned 
creating  difiermt  treatment  for  costs 
depen£ng  on  whether  they  were 
incurred  in  response  to  a  Congressional 
request  or  a  request  bom  a  State 
lef^lature.  More-spedfically,  unlike 
Congressional  requests,  a  request  for 
infonnation  or  e^qtert  advice  from  a 
State  legislator  would  be  required  to  be 
written  and  signed  by  the  l^slator  (not 
stafi)  in  advance,  in  all  cases,  to  justify 
any  reimbursement  of  costs. 

The  U.S.  Congress  has  oversight 
responsibiUty  ovw  the  Department  and 
its  operations,  and  appropriates  funds 
for  its  use.  This  authority  and 
responsibility  are  not  delegated  to,  (v 
shued  by,  the  State  legislatures,  llius, 
we  believe  that  the  difference  in 
treatment  between  Congressional 
requests  and  requests  from  State 
legislatures  is  juitified  because  of  the 
higher  level  of  leeponeibility  and 
resptmsiveness  owed  by  the  Dof^toftni 
to  tne  U.S.  Congress.  -  ^     ,  - 

3.  Deletion  of  Reference  to 

■  CongressionaMRecord  Notice 

One  commenter  questioned  the 
deletion  of  the  perentiieliGal  reference 
"{*  *  '  includiag  e  Coagraesional 
Record  notice  requeeting  testimony  or 
statements  fer  the  record  at  a  logularly 
scheduled heerii^*  *  ■."Itis 
knguafs  seferrad  la  types  af  laquests 


where  the  responee  costs  would  be 
allowable. 

A  general  request  or  invitetion  for 
"interested  paitiea"  to  present  views  or 
testimony  to  Congress  on  a  particular 
issue,  such  as  that  i4>pearlng  in  a 
C(»igres8i<mal  Record  notioB.  is  open  to 
the  public  at  large  and  is  usiully  genwal 
in  nature.  Members  of  the  pcd>lic  whose 
views  are  specifically  sougnt  are 
individually  invited.  It  is  not 
unreasonable  tot  the  Departmeitt  to 
require  its  contract(»s  be  specifically 
invited  in  writing  to  testify  before     .   , 
providing  tot  reimbursemrat  of  tttvall 

costs.  •  W;  ..rM,:.'-;,' 

4.  Record  Keeping  Requirements  and 
Proposed  Deletion  of  FAR  31.205-22(0 

Two  commenters  disagreed  with  the 
Department's  conclusion  that  the  NOPR 
contained  no  new  record  keeping 
requirements.  These  commenters  felt 
that  the  burden  under  this  initiative  ran 
counter  to  the  current  streamlining 
efioits  in  the  Federal  eovemment. 

The  Etepartment  beueves  that  the 
additional  documentary  biudm. 
compared  to  that  cuiiently  imposed  cm 
the  Departmoit's  contractors,  is  not 
unreasonable  and  is  consistent  with 
FAR  Part  31,  generaUv,  and  FAR 
31.205-22.^  specifically.  It  is  also 
consistent  with  Office  of  Man^ement 
and  Budget  Circular  A-<-21  paragraph  24, 
and  a  recently  propoeed  amendment  to 
FAR  31.201-2,  Determining  allowability 
(59  FR  47776,  September  16, 1994,  FAR 
Case  93-20).  The  proposal  to  amend 
FAR  31.201-2  will  make  it  clear  diat  the 
contractor  is  to  be  responsible  for 
maintaining  records  to  support  its  cost 
claims  and  authorizes  the  contracting 
officer  to  disallow  costs  which  are 
inadequatefy  supported.  While  the 
proposed  rulemaking  to  amend  FAR 
31.201-2  has  not  beoi  finalized,  41 
U.S.C  256(f)(2)  now  provides  that  the 
FAR  shall  require  that  a  contracting 
officer  may  not  resolve  any  questioned 
costs  until  the  contracting  officer  has 
obtained  adequate  documentation,  and 
the  opinion  of  the  contract  auditor,  with 
respect  to  sudi  costs.  The  amendment  to 
41  U.S.C  256  resulted  ftam  Section 
2151  of  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Pub.  L.  103- 
355. 

Another  comments  p<Hnted  out  that 
the  Qvilian  Agency  Aoquintion  Council 
(CAAC)  and  the  Defense  Acquisition 
Regulatiens  Council  (DARQ  have 
pufaUshed  a  proposal  to  delete 
paragrafrfi  (I)  erf  FAR  31.205-22  (See  59 
FR  47776.  September  16. 1904,  FAR 
Case  9>-6).  Paragraph  (f)  of  tiie  DEAR 
clause  parallels  paragraph  (f)  of  FAR 
31.205-22.  The  language  propoeed  far 
deletian  praviitos  that  time  logs. 
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calendars  and  other  records  shall  not  be 
required  to  be  created  when  the 
lobbying  employee  engages  in  lobbying 
less  than  25%  of  the  employee's 
compensated  hours,  or  when  the 
pontractor  has  not  materially  misstated 
its  allowable  or  imallowable  costs,  of 
any  nature,  within  the  last  5  years. 

When  the  two  proposed  rules 
amending  FAR  Part  31  discussed  above 
are  put  together,  the  result  is  that  the 
specific  requirement  of  record  keeping 
is  no  longer  stated,  but  the  contractor  is 
made  responsible  for  maintaining 
adequate  records  to  support  its  cost 
claims  for  all  categories  of  cost.  The 
Department  will  review  the  issue  of 
deleting  paragraph  (f)  of  the  DEAR 
clause  once  the  rulomaking  amending 
FAR  31.205-22  is  finalizecL 

5.  Distinction  Between  Orel  and  Written 
Requests 

One  commenter  objected  to  the 
bifurcated  system  for  cost  allowability 
which  provides  that  oral  requests  are 
adequate  to  support  some  costs  while 
written  requests  are  required  to  support 
others.  In  particular,  the  rulemaking 
places  a  greater  burden  to  support  costs 
associated  with  travel. 

Both  FAR  31.205-22  and  OMB 
Circular  A-21  paragraph  24  place  a 
higher  burden  on  the  contractor  to 
support  costs  of  transportation,  lodging 
and  meals.  When  costs  of 
transportation,  lodging  or  meals  are 
associated  with  responding  to  a  request 
for  infonnation  from  Congress  or  a  State 
legislature,  the  costs  are  likefy  to 
increese  dramatically.  Additionally, 
these  are  the  areas  of  cost  pr(4>ably  most 
vulnerable  to  abuse. 

6.  Advance  Notificaticm  Requirement 

One  commenter  (Ejected  to  the 
bifurcated  requirement  in  the  newly 
proposed  paragraph  (h).  While 
acknowledging  that  the  contracting 
officer  should  be  made  aware  of  all 
requests  for  information  or  expert 
advice  regutlless  of  how  the  request 
was  communicated,  the  commenter 
disagreed  with  the  requirement  that  the 
contracting  officer  be  notified  in 
advance  ofresponding  in  the  case  of  a 
written  request.  As  pointed  out  by  that 
commenter,  the  contractor  could 
conceivably  receive  the  request  by 
facsimile  or  mail  with  less  than  a  48- 
hour  turnaround.  (There  was  also  some 
confusion  by  a  different  commenter 
whether  the  contractor  would  have  to 
have  the  contracting  office's 
acknowledgement  before  responding  to 
the  request  for  information.) 

The  commenter  recommended 
deleting  the  language  "in  the  case  of  a 
written  request."  The  language  in 


paragraph  (h)  is  revised  to  require  the 
contractor  to  "advise  the  contracting 
officer  in  advance  or  as  soon  as 
practicable." 

n.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

The  Department  of  Energy  has 
determined  that  today's  regulatory 
action  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4. 1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (OMB). 

B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2],  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standuds  for  affected 
conduct,  and  promoting  simplification 
and  burden  reiduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effiect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
This  final  rule  will  have  no  preemptive 
efiect;  will  not  have  any  effisct  on 
existing  Federal  laws:  and  wilTonly 
clarify  the  existing  regulations  on  this 
subject.  The  revised  clauses  apply  only 
to  contracts  which  would  be  awarded 
after  the  effective  date  of  the  final  rule 
and,  thus,  have  no  retroactive  effect. 
Therefore,  DOE  certifies  that  this  final 
rule  meets  the  requirements  of  Sections 
2(a)  and  (b)(2)  of  Executive  Order  12778. 

C.  Review  Under  the  Regulatoiy 
Flexibility  Act 

This  final  rule  was  reviewed  imder 
the  Regulatory  Flexibility  Act  of  1980, 
Pub.  L.  96-354,  that  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 


D.  Review  Under  the  Paperwork 
Reduction  Act 

This  rule  will  require  only  an 
insignificant  addition  to  the  data 
collection^required  for  the  Standard 
Forms  294  and  295.  Accordingly,  no 
OMB  clearance  is  required  by  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612  (52  FR  41685, 
October  30, 1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  and  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgate  and 
implementing  a  policy  action. 

Today's  final  rule  will  revise  certain 
policy  and  procedural  requirements. 
However,  EXDE  has  determined  that 
none  of  the  revisions  will  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  States. 

F.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  this  rule  falls 
into  a  class  of  actions  that  are 
categorically  excluded  from  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C. 4321. 4331-4335,  4341- 
4347  (1976))  under  10  CFR  Part  1021, 
Appendix  A  to  Subpart  D  as 
nUemakings  that  are  strictly  procedural, 
such  as  rulemakings  establishing 
contracting  practices  (Exclusion  A6). 
Therefore,  this  rule  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pureuant  to 
NEPA. 

List  of  Subjects  u  48  CFR  Part  970 

Government  procurement. 
Richard  H.  Hiqif, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  ManagBment. 

PART  970-OOE  MANAQEMENT  AND 
0PERAT1NQ  CONTRACTS 

1.  The  authority  citation  for  Part  970 
continues  to  read  as  foUows: 

Autfaority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L  95-91  (42  U.S.C  7254). 

2.  Section  970.5204-17  is  amended  by 
revising  clause  paragraph  (b)(1), 
redesignating  paragraphs  (b)(2)  and 
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(bX3)  as  (b)(3)  and  (bX4).  adding  a  naw 
paragraph  (b)(2}.  ai^  adding  para^i^ 
(h)  to  read  as  fbllovjs: 

f7«JM4-17 


(1)  ftoviding  MwnliMt  of  Coograw.  their 
ct^  nwmbers,  or  staflof  cogniant  iegishtive 
oammittees,  in  raspoi^  to  a  raquest  (trritten 
or  on],  prior  or  couleaiponmoiif)  ucoi 
Membets  of  Congress.itiieir  (taff  msmbers,  or 
staff  of  cognizant  legi^atiw  committees,  or 
as  otbarwiae  directed  by  the  Ck>ntiacting 
Officer,  inibrmation  or  expert  advice  of  a 
factual,  technical,  or  atientific  nature,  with 
respect  to  topics  directly  related  to  the 
perfonnance  of  theooatract  or  {Hopoeed 
legislation.  In  pnnridiag  this  information  or 
expert  advice,  the  coi^ractar  sliall  indicate  to 
tlie  recipient  that  it  is  not  presenting  the 
views  of  DOB.  Reasonable  costs  fw 
transportation,  '"^g'nj.  or  meals  incurred  by 
contractor  employms  tor  the  purpose  of 
providing  such  inCnroMtion  or  advioe  shall 
also  be  retanbursabie,  provided  the  request 
ior  iufuiuiation  or  expert  advice  is  a  p^or 
written  request  signed  by  a  Member  of 
Conyeas,  and  prmrid^d  such  costs  also 
comply  ¥rith  the  alknraUe  cost  provisions  of 
the  contracts 

(2)  Providiitt  State  legislatures  or 
subdivisions  meceof,  ^ir  staff  members,  or 
staff  of  cognisant  legidative  committees,  in 
response  to  a  prior  written  request  from  a 
State  legislator,  or  as  otherwise  directed  by 
the  Contracting  Officer,  inftmnation  ot  expert 
advice  of  a  bcteal,  ter^nical,  or  scientific 
nature,  with  respect  to  topics  directly  related 
to  the  perfasmance  of  tiie  contract  or 
proposed  legislation.  In  providing  this 
infoimatioa  or  enMrt  pdvica,  the  contractor 
shall  indicate  to  the  r^pient  that  it  is  not 
proeeating  the  views  <tf  DOB.  Reasonable 
costs  for  transpoctatioa,  lotking,  or  meals 
incurred  by  a)utnM.1u<  employees  shall  also 
be  reimbursable,  provided  such  costs  also 
comply  writfa  tiie  allonTable  costs  (Movisioo  of 
thecootracL 

•        •        *        •        • 

(h)  In  providing  inlitnnation  or  expert 
advice  under  par^viiihs  (bXD  and  (b)(2)  of 
this  clause,  the  contractor  shall  advise  the 
Contracting  Officer  in  advance  or  as  soon  as 
practicable. 

(FR  Doc  9S-30236  Fifed  1 2-11-95;  8:45  am] 
1  coot  ma  si-y 


DEPARTMENT  OF  TRANSPORTATION 
Oflloe  of  the  Seeralivy 


49CFRI 

[OCT  Ooetel  He.  1;  AlndL  1-«7q 

Otgenizalion  end  Detagalion  of  Power* 
I  DalegMone  cH  Aulhottty  to 


aoBWY:  Office  of  Uie  Secrataiy.  DOT. 
action:  Final  rule. 


aUHMARV:  Th6  Secretary  of 
Trani|»ortaUon  (Seaetary)  heraby 
delegates  to  the  Maritime  AdministFattv 
authority  to  oury  out  the  provisiins  of 
sections  10  through  13  of  the  National 
Maritime  Heritm  Act  of  1994.  Public 
Law  103-451.  These  sections  authorize 
the  Secretary  to  convey  all  rights,  title 
and  interests  of  the  United  States 
Government  in  specified  and  non- 
specified  vessels,  and  vessel  equipment 
and  spare  parts,  for  various  specified 
purposes  and  sid>ject  to  specified 
conditi(Hi8  which  vary  among  the 
recipients.  This  amendment  to  49  CFR 
Part  1  adds  a  new  paragraph  1.66(p)  to 
reflect  the  delegation  of  authority  to  the 
Maritime  Administrator. 
EFFECTIVE  DATE:  December  12. 1995. 
FOR  FURTTCII  MFOfHIATION  CONTACT: 
Linda  Somerville,  Chief,  Division  of 
Vessel  Transfer  and  Disposal,  Office  of 
Ship  Operations.  Maritime 
Administration.  MAR-631.  Room  7324. 
400  Seventh  Street  SW,  Washington, 
DC.  20590,  (202)  366-5821,  or  Steven  B. 
Faibman,  OiEfice  of  the  Assistant  (General 
Counsel  for  Regulation  and  Enf<»cement 
(C-50).  Department  of  Transportation. 
Roran  10424, 400  Seventh  Street  SW, 
Washington.  DC  20590,  (202)  366-9306. 
aUFPLEMENTAflY  MFOfWATlON:  Sections 
10  through  13  of  Public  Law  103-451. 
108  Stat.  4769,  4778-1782.  cited  as  the 
"Natimal  Maritime  Heritage  Act  of 
1994,"  authorize  the  Secretary  of 
Transport^on  to  convey  a  specified 
vessel,  or  a  vessel  of  ccunparable  size 
and  class,  as  weU  as  unneeded  vessel 
equipment,  to  the  Battle  of  the  Atlantic 
Historical  Society:  an  unspecified 
vessel,  including  related  spare  parts  and 
vessel  equipment,  to  the  Qty  of 
Warsaw,  Kentucky;  three  specified 
vessels,  including  related  spare  parts 
and  vessel  equipment,  to  Assistance 
International,  Inc.;  and  a  specified 
vessel,  as  well  as  unneeded  vessel 
equipment,  to  the  Rio  Grande  Military 
Museum.  The  conveyance  of  one  or 
more  vessels  to  each  specified  recipient 
is  for  one  m  more  specified  purposes, 
respectively,  a  merchant  marine 
memorial,  historical  preservation,  and 
educational  activities;  the  promotion  of 
economic  development  and  tourism;  use 
in  emergenoes.  vocational  training,  and 
economic  development  jMrograms;  and 
use  as  a  military  museum.  Conveyances 
to  each  recipient  are  subject  to  specified 
common  fiiiancial  requirements  and 
other  conditions  relating  to  the  uae  and 
redelivery  of  the  vessels.  This 
amendment  to  49  CFR  1.66  adds  the 
subfect  authority  to  those  already 
delegated  to  the  Maritime 
Administrator.  Since  this  amendment 
relates  to  departmental  management. 


mganizaticm,  (mioedure,  and  practice, 
notice  and  comment  are  unnecessary, 
and  the  rtile  may  become  eCbctive  in 
fewer  than  30  days  after  puUication  in 
the  Federal  Kegiater. 

List  of  Sobiects  in  49  CFR  Parti 

Authority  delegations  (Government 
agencies).  Organizations  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1-(AMENDEI>| 

1 .  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Airiimrity:  49  U.S.C  322;  Pub.  L.  101-552, 
28  U.S.C  2672, 31  U.S.C  3711(aK2). 

2,  Section  1.66  is  amended  by  adding 
a  new  paragraph  (p),  to  read  as  follows: 

«1.66   Dalaaedona  le  Maiiliiiia 

MMIrnHmMmmir, 

*  *  •  *  • 

(p)  Cany  out  the  provisions  of 
sectiom  10  through  13  of  Public  Law 
103-451,  the  National  Maritime 
Heritage  Act  of  1994, 108  Stat.  4769, 
4778-4782; 

•  *        •        •        • 

Issued  at  Washington,  DC  ttiis  5th  day  of 
December  1995. 


Secretary  ofTraiaportation. 
(FR  Doc.  95-30144  Filed  12-11-95;  8:45  am] 
OQoa  4ais-ta-a 


NatkNMl  Highway  Traffic  Safely 
Administration 

49CFRPart553 
[Docket  No.  90-28;  NeUce  q 
RiN21Z7-AD78 

Rulemaking  Procedure* 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

StiMMARY:  NHTSA  is  amending  its 
procedural  regulations  that  apply  to 
judicial  review  of  regulations  issued 
under  (Chapters  301,  325,  329,  and  331 
of  Title  49  of  the  United  States  Code. 
The  provi8i<ms  at  issue  address  the  time 
within  which  afiiacted  persons  may  seek 
judicial  review  of  a  final  rule  issued  by 
NHTSA  under  those  statutes  if  a 
petition  for  agency  reconsideration  of 
that  rule  has  been  filed.  The  amendment 
will  make  the  regulation  consistent  with 
the  judicial  review  provisions  of  the 
statutes  and  with  recent  judicial 
decisions.  ■  •_ r  ;-.  •  ^. 
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ffFECnVE  DATE:  The  amendments  made 
in  this  rule  are  efibctive  January  11, 
1996. 

Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  no  later 
than  Januuy  26, 1996. 
ADDRESSCS:  Any  petiticms  for 
reconsideration  should  refer  to  the 
docket  and  notioe  number  of  this  notice 
and  be  submitted  to:  Docket  Section, 
Room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  S.W..  Washington,  DC  20590. 
(Dodcet  Room  houra  are  9:30  ajn.-4:00 
pjn.,  Monday  through  Friday.) 
FON  FUfrrHm  aPOWiATioN  contact: 
Kenneth  N.  Weinstein,  Assistant  Chief 
Counsel  for  Litigation,  Office  of  Qiief 
Counsel.  Natioiul  Hi^way  Traffic 
Safety  Administration,  400  Seventh 
Street  S.W..  Washington.  DC  20590. 
Telephone:  (202)  366-5263. 
SUPPLBKNTARY  iirOWMATION;  Certain 
provisions  of  the  former  Motor  Vehicle 
Infonnation  and  Cost  Savings  Act  ("Cost 
Savings  Act")  and  the  farmer  National 
Traffic  and  MotOT  Vehicle  Safety  Act 
("Safety  Act")  provide  for  judicial 
review  of  rules  and  standaixis  issued 
thereunder.  These  statutes  were  recently 
recodified,  "without  substantive 
change."  as  various  chapters  of  TiUe  49 
of  the  U.S.  Code.  Section  6  of  Pub.  L. 
103-272. 

With  respect  to  Chapter  301,  "Motor 
Vehicle  safety,"  49  U.S.C.  30161(a) 
(formerly  section  105(a)  of  the  Safety 
Act)  provides  that  any  person  adversely 
affected  by  an  order  prescribing  a  motor 
vdiicte  safety  standard  under  diapter 
301  may  file  a  petition  for  judicial 
review  of  the  ordw-in  an  appropriate 
United  States  Court  of  Appeals  "not 
later  than  59  days  after  the  order  is 
issued." 

With  respect  to  Chapter  325,  "Biunper 
Standards."  49  U.S.C  32503(a) 
(formerly  section  103(a)  of  the  Cost 
Savings  Act)  provides  that  any  person 
who  may  be  adversely  affected  by  a 
standard  issued  under  section  32502 
may  file  a  petition  for  judicial  review  of 
the  standard  in  an  appropriate  United 
States  Court  of  Appeals  "not  later  than 
59  days  after  the  standard  is 
prescribed." 

With  respect  to  Chapter  329, 
"Automobile  Fuel  Economy,"  49  U.S.C. 
32909  (formerly  section  504(a)  of  the 
Cost  Savings  Act)  provides  that  any 
person  who  may  be  adversely  affected 
by  a  regulation  prescribed  under 
sections  30901-30904,  32908,  or 
32912(c)(1)  may  file  a  petition  fc» 
judicial  review  of  the  regulation  in  an 
appropriate  United  States  Court  of 
Appeals  "not  later  than  59  days  after  the 
regulation  is  prescribed." 


With  respect  to  Chapter  331.  "Tlieft 
Prevention."  49  U.S.C  33117  (formerly 
section  610  of  the  Cost  Savings  Act) 
provides  that  a  person  who  may  be 
adversely  affected  by  any  regulation 
prescribed  under  that  chapter  may 
obtain  judicial  review  of  that  regulaticm 
in  aoctndance  with  49  U.S.C  32909,  as 
described  in  the  previous  puagraph. 

None  of  these  statutory  provisions 
require  parties  to  seek  administrative 
reconsideration  before  filing  a  petition 
for  judicial  review.  HowevOT,  NHTSA 
has  authorized'the  filing  of  petitions  for 
reconsideration  of  standards  and 
regulations  issued  under  the  Chapters 
301.  325, 329.  and  331.  49  CFR  553.35. 
Time  limits  and  other  procedures 
applicable  to  such  petitions  are  set  forth 
in  49  CFR  553.35-553.39. 

Section  553.39  currently  provides  as 
follows: 

The  filing  of  a  timely  petition  for 
reconsideration  of  any  rule  issued  under  this 
part  postpones  the  expiration  of  the  60-day 
period  in  which  to  seek  judicial  review  of 
that  rule,  as  to  every  person  adversely 
aSected  by  tlie  rule.  Such  person  may  file  a 
petition  for  judicial  review  at  any  time  from 
the  issuance  of  the  rule  in  question  tmtil  60 
days  after  publication  in  the  Federal  Eegislar 
of  the  Administrator's  disposition  of  any 
timely  petitions  for  reconsideration. 

Unfortunately,  this  regulatory 
provision  cont^ns  several  erroneous 
statements.  First,  the  applicable  time 
period  for  filing  petitions  for  judicial 
review  under  these  chapters  is  actually 
59  days  rather  than  60  days.  Prior  to  the 
recent  recodification,  the  statutory 
language  provided  that  petitions  for 
review  had  to  be  filed  "prior  to  the 
sixtieth  day"  after  the  order  in  question 
was  issued.  Each  of  the  courts  that 
considered  the  issue  had  ruled  that  this 
language  required  petitions  to  be  filed 
not  later  than  59  days  after  the  issuance 
of  the  order.  The  recodified  language  in 
each  of  the  four  chapters  explicitly 
states  that  the  applicable  review  period 
is  59  days. 

Second,  recent  judicial  decisions 
construing  the  judicial  review 
provisions  of  the  Administrative 
Procedure  Act  and  similar  statutory 
review  provisions  have  made  it  clear 
that  a  person  who  files  a  petition  for 
agency  reconsideration  of  a  regulation 
may  not  simultaneously  seek  judicial 
review  of  that  regulation,  since  the 
original  decision  is  rendered  "nonfinal" 
as  to  that  person.  See,  e.g..  Wade  v. 
F.C.C..  986  F.2d  1433  (DC.  Cir.  1993); 
United  Transp.  Union  v.  I.C.C,  871  F.2d 
1114  (D.C  Qr.  1989);  West  Penn  Power 
Co.  V.  US.  EPA,  860  F.2d  581  (3rd  Cir. 
1988).  See  generally  I.C.C.  v. 
Brotherhood  of  Locomotive  EngineeTS, 


482  U.S.  270  (1987);  Bellsouth  Corp.  v. 
F.C.C..  17  F.3d  1487  (D.C.  Cir.  1994). 

Third,  these  decisions  also 
demonstrate  that  the  filing  of  a  petition 
for  agency  reconsideration  by  one 
person  does  not  affect  the  judicial 
review  rights  of  other  persons  affected 
by  the  rule.  See  ICG  Concerned  Workers 
Ass'n  V.  United  States.  888  F.2d  1455 
P.C  Cir.  1989);  West  Penn,  supra; 
Winter  V.  I.C.C.  851  F.2d  1056  (8tii 
Cir.),  cert,  denied,  109  S.  Q.  308  (1988) 
[GET  U.S.  CITATION);  Petroleum 
Communications,  Inc.  v.  F.C.C.,  22  F.3d 
1164, 1171  n.6  (D.a  Or.  1994). 

Filially,  contrary  to  NHTSA 's  current 
regulation,  a  person  who  files  a  petition 
for  reconsideration  may  not  file  a 
petition  for  judicial  review  "at  any 
time"  prior  to  the  expiration  of  the 
statute  of  limitations.  Rather,  a  petition 
for  review  that  is  filed  by  a  party  prior 
to  the  agency's  action  on  his  or  her 
petiticm  for  reconsideration  is 
"incurably  premature"  and  does  not 
"ripen"  when  the  ruling  on 
reconsideration  is  issued.  TeleSTAR. 
Inc.  V.  F.C.C.,  888  F.2d  132  (D.C.  Cir. 
1989). 

On  the  basis  of  its  review  of  the  case 
law,  NHTSA  issued  a  Notioe  of 
Proposed  Rulemaking  ("NPRM ')  to 
correct  the  erroneous  portions  of  section 
553.39.  55  FR  45825  (October  31, 1990). 
First,  the  agency  proposed  to  eliminate 
the  inaccurate  reference  to  a  60-day 
limitations  period  for  judicial  review. 
The  proposal  did  not  refer  to  a  59-day 
period,  howevw,  since  Part  553  applies 
to  regulations  issued  under  statutes 
other  than  the  four  chapters  identified 
above  that  have  statutory  59-day 
limitations  periods.  See,  e.g.,  49  U.S.C. 
Qiapters  323  and  327. 

In  addition,  the  agency  proposed 
language  to  clarify  that  the  filing  of  a 
petition  for  reconsideration  tolls  the 
limitations  period  for  judicial  review 
only  as  to  the  petitioner,  and  not  as  to 
other  interested  persons,  and  that  such 
a  petitioner  may  not  seek  judicial 
review  until  the  agency  acts  on  the 
petition  for  reconsideration. 

Discussion  of  Comments 

Three  commenters  responded  to  the 
NPRM:  Chrysler  Corporation  (Chrysler), 
the  Association  of  International 
Automobile  Manufacturers  (AIAM),  and 
the  Motor  Vehicle  Manufacturers 
Association  (MVMA).  (MVMA  has 
subsequentiy  changed  its  name  to  the 
American  Automobile  Manufacturere 
Association.) 

None  of  the  commenters  objected  to 
the  elimination  of  the  erroneous 
reference  to  60  days  as  the  time  period 
within  which  a  petition  for  judicial 
review  may  be  filed.  However,  Chrysler 
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and  MVMA  sought  kdarificition  as  to 
wfaat  constituted  fi$al  agaocy  acticm 
upon  a  petition  for  ^consideration  and 
asked  when  "a  petitioner  (is)  presumed 
to  have  notice  of  thit  action. " 

In  the  absence  of  ia  petition  for 
reconsideration,  regulations  and 
standards  promulg^ed  under  Chapters 
301,  325,  329,  and  331  are  deemed  final 
for  purposes  of  Judicial  review  when 
they  are  "issued"  (49  U.S.C.  S  30161(a)) 
or  "prescribed"  (49IU.S.C  $$  32503(a) 
and  32909(b)).  (In  tkis  context.  NHTSA 
interprets  the  word  '"prescribed"  to  be 
sjmonymous  with  t|ie  word  "issued.") 
llie  agency  deems  i  decision  in 
response  to  a  petitiiin  for 
rectmsideration,  which  usually  wall  be 
either  a  denial  of  the  petition  ot  a 
revision  to  the  regulation  or  standard 
that  generated  the  petition,  to  be  final 
for  {vudicial  review  purposes  on  the  date 
that  it  is  issued  or  prescribed. 

A  petitions  is  presumed  to  have 
notice  of  the  agenc/s  acti<m  when  it  is 
published  in  the  Federal  legiiler.  See 
44  U.S.C  §  1507;  Federal  Crop 
Insumnee  Corp.  v.  MenUI,  332  U.S.  380 
(1947).  However,  thp  language  of  eadi  of 
these  statutes  indicates  that  the  time 
period  for  judicial  i^ew  does  not  begin 
to  run  on  the  publidation  date;  rather  it 
runs  from  the  date  tnat  the  regulation, 
standard,  or  dedsiop  on  reconsideration 
is  "issued"  or  "presfcribed"  by  the 
agency.  i 

MVMA  and  AIAM  opposed  the 
mnainder  of  the  pr^pmied  amendment, 
arguing  that  one  pa4^s  petition  for 
reconsideraticm  niouild  stay  the  statute 
of  limitations  for  ju^ioal  review  for  aU 
interested  parties,  not  merely  Cor  the 
petitioner.  They  assorted  that  the 
proposed  amendmetit  was  not 
compelled  by  the  ca^  law  described  in 
the  NPRM.  They  also  suggested  that  the 
amendment  would  tocrease  paperwork 
and  reduce  effidenqy  and  ccnild  lead  to 
the  filing  of  unnecessary  petitions  for 
reconsideration  and/or  protective 
petitions  for  review. 

None  of  the  comntenters  dispute  the 
agency's  conclusion  that  the  filing  of  a 
petition  fw  reconsideration  stays  the 
running  of  the  limitations  period  for  the 
petitioner  because  the  filing  of  the 
petition  renders  the  prior  decision 
"noifinal"  as  to  thaf  petitioner.  (In  this 
regard,  NHTSA  is  atrare  that  in  a  recent 
case,  the  Supreme  Qourt  ruled  that  a 
petition  to  reopen  a  idedsion  of  the 
Board  of  Immigration  Appeals  does  not 
toll  the  limitations  ^riod  or  otherwise 
affect  judicial  review  of  the  Board's 
dedsicm.  Stone  v.  I.^.S.,  115  S.  Ct.  1537 
(1995).  However,  tiii  Court  based  its 
ruling  on  the  spedfib  language  of  the 
judidal  review  provisions  of  the 
Immigration  and  Nationality  Act  and 


policy  considerations  arising  under  that 
statute.  Indeed,  the  Court  explicitly 
confirmed  that,  in  gen«ial,  the  filing  of 
a  request  for  agency  reconsideration 
renden  the  underiying  order  nonfinal 
for  piirposes  of  judicial  review  and  that 
the  petitioning  party  cannot  seek 
judidal  review  until  the  reconsideration 
is  conduded.  115  S.  Q.  at  1543.) 

The  fxtmmenten  also  agreed  that 
persons  who  have  not  sought  agency 
reconsideration  may  seek  judicial 
review  immediately,  without  waiting  Uxt 
the  completion  of  the  recdnsideration 
process.  However,  in  suggesting  that 
such  other  parsons  should  be  able,  at 
their  option,  to  await  the  agency's 
decision  on  reconsideration  before 
seeking  judidal  review,  the  commentera 
lose  si^t  of  the  fact  that  the  reason  such 
persons  may  seek  judidal  review 
promptly  is  that  the  regulation  is  final 
as  to  them.  "If  a  party  has  sought  only 
judidal  review,  agency  action  can  be 
deemed  final  and  hence  reviewable  as  to 
that  party,  regardless  of  whether  other 
parties  have  moved  for  administrative 
reconsideration."  ICG  Concerned 
Workers.  888  F.2d  at  1457. 

Given  that  the  regulation  is  final  as  to 
all  persons  not  seeking  reconsideration, 
there  is  no  basis  on  which  the  agency 
(or  the  courts)  could  legally  extend  the 
limitations  period  appUcable  to  those 
parties  beyond  the  59  days  provided  by 
statute.  The  case  law  clearly 
demonstrates  that  "finality  with  respect 
to  agency  action  is  a  party-based 
conc^t."  IGC  Concerned  Workers,  888 
F.2d  at  1457.  dting  WestPenn,  860  F.2d 
at  586-87;  Winter,  851  F.2d  at  1062;  and 
American  Farm  Lines  v.  Black  Ball 
Frei^t  Serv.,  397  U.S.  532,  541  (1970). 

It  IS  true  that  the  cases  on  this  subject 
have  focussed  primarily  on  whether  a 
nonpetiticming  party  may  seek  judicial 
review  of  an  agency  action  while 
another  party's  petition  for 
reconsideration  of  that  action  is 
pending,  rather  than  on  whether  such  a 
party  must  seek  such  review  within  the 
statutory  limitations  period.  However, 
in  the  agency's  view,  the  latter  prindple 
necessarily  follows  from  the  fact  that  the 
original  dedsion  is  final  as  to  all 
nonpetitioning  parties. 

NHTSA  recognizes  that  under  this 
amendment,  some  parties  may  iiael 
compelled  to  file  protective  petitions  for 
reconsideration  or  judidal  review  that 
mi^t  ultimately  be  withdrawn 
depending  on  the  agency's  response  to 
another  party's  petition  for 
reconsideration.  However,  to  the  extent 
that  this  is  "wasteful,"  it  is  not  the  fault 
of  the  amendment;  it  is  required  by  the 
case  law.  As  noted  in  the  NPRM,  an 
agency's  regulations  may  not  expand  the 
jiuisdiction  of  the  Federal  courts 


bqrond  that  established  by  Congress. 
City  of  Tacoma  v.  Taxpayers  of  Tacoma, 
357  U.S.  320.  336  (1957);  Otyof 
Rochester  V.  Bond,  603  F.2d  927  (D.Q 
Cir.  1979). 

The  agency  believes  the  public 
interest  would  be  disservea  by  a 
regulation  that  erroneously  piuported  to 
ctmfer  Federal  court  jurisdiction  tbat 
does  not  exist,  since  a  person  might 
improperly  rely  on  the  regulation  to  his 
or  her  detriment  To  further  reduce  the 
possibility  of  confusion  or 
misimderetanding,  NHTSA  is  adding  a 
phrase  at  the  end  of  the  first  sentence  of 
the  amended  regulation  that  expUdtly 
states  that  the  expiration  of  the  review 
period  is  not  postponed  for  petMns  who 
have  not  aou^t  agency  reconsideration. 

Chryslw  requested  clarification  as  to 
the  amended  rule's  impact  upon 
assodations  composed  of  various 
member  companies.  Chrysler  suggested 
that  an  association's  petition  for 
reconsideration  should  stay  the 
limitations  period  for  judicial  review  for 
the  membere  of  the  assodation  as  well 
as  for  the  assodation  itself. 

NHTSA  realizes  that  some  individual 
memben  of  an  assodation  might  want 
to  wait  fOT  the  agency's  response  to  their 
assodation's  petition  for 
reconsideration  before  dedding  whedier 
to  seek  judidal  review.  However,  as 
MVMA  emphasized  in  its  comments, 
other  memben  might  want  to  seek  sudi 
review  immediate^.  Consistent 
application  of  the  prindple  of  finality 
requires  that  if  individual  membere  of 
an  assodation  are  permitted  to  seek 
judidal  review  of  the  original  regulatoiy 
action  following  disposition  of  the 
assodation's  petition  for 
reconsideration,  they  must  be  preduded 
from  seeking  imme<^te  judidal  review 
during  the  pendency  of  that  petition. 

Thus,  when  an  association  files  a 
petition  for  reconsideration  solely  in  its 
own  name,  such  a  petition  would  only 
extend  the  right  of  the  assodation  itself 
to  seek  judidal  review  following 
reconsideration.  Under  those 
circumstances,  the  members  would  not 
have  any  right  to  an  extended  period  for 
seeking  judicial  review  derived  from  the 
assodation's  petition.  However,  if  the 
assodation  explidtly  files  its  petition 
for  reconsideration  on  behalf  of  all  of  its 
members,  or  some  spedfically  identified 
memb«s,  those  membere  would  each  be 
deemed  as  having  filed  a  petition.  Of 
course,  under  that  scenario,  none  of  the 
identified  membere  could  individually 
seek  judidal  review  while  the  petition 
for  reconsideration  is  pending. 

The  purpose  of  the  amende  rule  is 
not  to  encourage  pre-mature  requests  for 
judicial  review;  rather,  the  amendment 
seeks  to  provide  notice  of  the  applicable 
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law.  Thus,  each  person  who  omsidere 
himself  or  hMself  to  be  aggrieved  by  a 
NHTSA  rule  or  standard  must  file  a 
timely  petition  for  reconsideration  or  a 
timely  petition  (at  judidal  review  in 
order  to  preserve  his  or  her  ability  to 
challenge  tbe  underlying  rule. 

NHTSA  wishes  to  emphasize  two 
additional  points.  First,  this  amendmmit 
does  not  predude  any  pwson  who  is 
aggrievea  by  tbe  agency's  action  in 
response  to  a  petition  ror 
reconsideration  from  seeking  judicial 
review  of  thai  response,  since  such  a 
respcmse  is  itself  a  reviewd>le  agency 
action.  Second,  a  person  who  files  a 
petiti(Hi  for  reconsideration  may  obtain 
judidal  review  of  all  aspects  of  the 
original  order,  not  merely  the  portion  of 
that  order  m  which  he  or  she  sought 
reconsideration.  See  Bellsouth  Corp..  17 
F.3d  at  1489-00.  However,  persons  who 
did  not  se^  timely  reconsideration  or 
timely  judidal  review  of  the  original 
agency  action  may  only  challenge  the 
actions  taken  by  the  agency  in  response 
to  the  petition  tor  reconsidaratitHi.  All 
other  issues  were  final  as  to  the 
nonpetitioning  parties  at  the  time  of  the 
original  action.  Therefore,  any  court 
challenge  by  nonpetitioning  parties  to 
agency  actions  not  afiieded  by  the 
response  to  the  petition  for 
reconsideration  must  be  made  within  59 
days  of  the  original  ag«icy  action. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regalatory  Policies  and  Procedures 

This  rulemaking  %vas  not  reviewed 
under  E.0. 12866.  NHTSA  has  analyzed 
this  rulemaking  determined  that  it  is  not 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures. 
Because  the  changes  are  <mly  procedural 
in  nature,  diey  wdll  not  have  any  cost 
impacts. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  For  reasons 
discussed  tbeve,  I  hereby  certify  that 
this  rule  will  not  have  a  signifiomt 
economic  impact  on  a  sulMtantial 
number  of  small  entities. . 

Paperwork  Reduction  Act 

Tbera  are  no  requiremoits  for 
infomatien  collection  assodated  with 
this  final  rule. 

MrttoiM/  Emfkommental  Policy  Act 

MfTSA  has  also  anafyaad  this  final 
nda  under  the  National  Enviranraratal 
Policy  Act  SMd  dalandaad  that  it  wUl 
net  have  a  aJgnitcwM  iaipect  an  the 


Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  prindples  and 
criteria  contained  in  E.0. 12612,  and 
has  determined  that  this  rule  vfiW  not 
have  significant  faderalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment  No  State  laws 
will  be  affected. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  or  preemptive  efiied. 

List  of  Snbiects  in  49  CFR  Part  553 

Administrative  practice  and 
procedure. 

PART  553-ftUl.EMAICINQ 
PROCEDURES 

In  consideration  of  the  foregoing,  49 
CFR  part  553  is  amended  as  follows: 

1.  The  authority  dtation  for  part  553 
of  title  49  is  revised  to  read  as  follows: 

AatbMiiy:  49  U.S.C  322, 1657,  30103. 
30122.  30124,  30125,  30127,  30146,  30162, 
32303.  32502,  32504,  32505.  32705,  32901, 
32902,  33102, 33103,  and  33107;  delegation 
of  authority  at  49  CFR  1.50. 

2.  Section  553.39  is  revised  to  read  as 
follows: 

|6S3.3e    Effect  of  pelMon  for 
raeoiMMemlion  Ml  Urns  for  aaeMng  Judteial 


The  filing  of  a  timely  petition  for 
reconsideration  of  any  rule  issued  under 
this  part  postpones  the  expiration  of  the 
statutory  period  in  which  to  seek 
judicial  review  of  that  rule  only  as  to  the 
petitioner,  and  not  as  to  other  interested 
persons.  For  the  petitioner,  the  period 
for  seeking  judidal  review  will 
commence  at  the  time  tbe  agency  takes 
final  action  upon  the  petition  for 
reconsideration. 

Issued  on:  December  S,  1995. 
Kkarde  MartiiMX. 
Adlmintftnitor. 
(FR  Doc  95-30034  Filed  12-11-95;  8:45  am] 


49  CFR  Part  571 

IDeeiist  No.  74-M;  Ne«oe  491 

NMf1l7-AFt2 


AMNCV:  National  Hi^wav  Traffic 
Saisty  AdministratioB  (NHTSA). 
Department  of  Transpoitatian. 
ACTION:  Final  rule;  response  to  petitions 
for  racenstderation.  delay  of  compliance 
date. 


t:  This  document  delays  until 
September  1. 1996,  the  date  on  which 
manufacturers  of  add-on  (portable)  child 
restraint  systems  must  comply  with  a 
final  rule  that  was  published  )uly  6, 
1995  (60  FR  35126),  and  corrected 
Septembw  29. 1995  (60  FR  50477).  Hie 
rule  amended  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  213. 
"Qiild  Restraint  Systems, '  to  add  a 
greater  array  of  sizes  and  weights  of  test 
dummies  for  use  in  onnpliance  tests. 
Today's  document  responds  to  those 
requests  in  petitions  for  reconsideratitm 
of  the  rule  relating  to  the  compliance 
date.  It  provides  needed  leadtime  to 
manufacturers  of  add-on  (portable)  child 
restraint  systems  to  make  necessary 
design  changes  to  conform  to  the  new 
requirements. 

The  agency  will  respond  to  the 
remaining  requests  in  the  petitions  for 
reconsideration  in  another  docimient 
that  will  be  published  in  the  Fedwal 
Register  in  die  near  future. 
DATES:  The  effective  date  (i.e.,  the  date 
on  which  the  text  of  the  CFR  is  changed) 
of  the  final  rule  published  July  6, 1995 
(60  FR  35126)  and  corrected  September 
29, 1995  (60  FR  50477).  remains  January 
3,1996. 

For  manufecturers  of  built-in  child 
restraint  systems,  the  compliance  date 
for  the  amendments  remains  September 
1,1996. 

However,  for  manufacturers  of  add-on 
child  restraint  systems,  the  compliance 
date  for  the  amendments  made  by  those 
rules  (i.e.,  the  date  on  which  these 
manufactxirers  must  begin  complying 
with  the  amendments)  is  changed  to 
September  1, 1996. 

Petitions  for  reconsideration  of  the 
rule  must  be  received  by  January  11. 
1996. 

AOOftESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  number 
of  this  document  and  be  submitted  to: 
Administrator,  Room  5220,  National 
Highway  Traffic  Safety  Administratimi, 
400  Seventh  Street  S.W.,  Washington, 
D.C.,  20590. 

FOn  FUfVTHER  MTOfHIATION  OONTACT:  For 
nonlegal  issues:  Dr.  George  Mouchahdr, 
Office  of  Vehicle  Safety  Standards 
(telephone  202-366-4919). 

For  legal  issues:  Ms.  Deirdre  Fujita. 
Office  of  the  Chief  Counsel  (202-366- 
2992).  Botii  can  be  reached  at  the 
National  Highway  Trafic  Safety 
Administintion,  400  Seventh  St.,  S.W.. 
Washi^on, DC.  205M. 


This  docunent  delays  until 
Septenriier  1, 1996,  the  dele  on  wkich 
manufacturen  of  add-«n  (portaMa)  duld 
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rastnint  systems  imist  begin  complying 
«irith  the  snMndmeQts  made  by  a  fiiiuBl 
rale  that  was  publMied  Thursday,  July 
6, 1995  (60  FR  351^).  and  conected 
Septnnber  29. 199fii  (60  FR  50477).  The 
July  1995  final  raleiamended  Fedwal 
Motor  Vehicle  Saiis^  Standard  (FMVSS) 
No.  213,  "Child  Re«raint  Systems."  by 
adding  a  greater  array  of  sixes  and 
weights  of  test  dumtnies  for  use  in 
compliance  tests.  The  rale,  which 
completed  a  substaatial  upgrade  of  the 
standard  l(mg  envisioned  l^  the  agency, 
also  responded  to  tl)e  NHTSA 
Authorization  Act  df  1991  (sections 
2500-2509  of  the  Intormodal  Sur&ce 
TransportatiOB  Effidiency  Act 
("ISTEA")).  That  A<t  directed  NHTSA 
to  initiate  rulemakiag  cm  child  seat 
saliBty.  The  notice  of  propoeed 
ralemakiwg  (hffRM|fBr  the  rule  was 
published  March  Id.  1994  (59  FR 
12225). 

Current  Requinments 

Standard  213  q>p(ies  to  any  device, 
except  Type  I  (lap)  ^r  Type  H  (lap/ 
shoulder)  seat  belted  denned  for  use  in 
a  motor  vehicle  at  atrczaJE  to  restrain, 
seat,  or  positioa  children  v^ese  mass  is 
23  kUoffmns  (kg)  (SQ  pounds)  or  less. 
The  standard  evaluates  the  perfnaiance 
^  child  restiaint  syllsaBS  in  dynaaaic 
tests  under  CQBditiasu  sinul^Bg  a 
frontal  cnah  ef  aa  atretMs  autemebile  at 

48  kUenetots  per  hew  (kph)  (36  soiles 
per  hour  (mph)). 

The  dynamic  test!  aie  conducted 
using  a  test  dumayJ  Currantly,  Stwdaid 
213  (57)  specifies  tl^Bt  a  dummy 
isfi  wlit  a  •-momli  eM  chUd  he 
used  for  testing  a  child  restraint  systaai 
that  is  recommended  by  its 
manufacturer  for  us»  by  tAildrea  in  a 
BUSS  range  &at  incliides  chil<ben 
whose  mass  is  9  In  ^  less  (weighing  29 
pounds  or  less).  That  duismy.  wiudi  is 
net  iastruawted,  iaispeciied  te  subpart 
D  ef  49  CFR  part  57^  A  duBMsy  whose 
■ass  is  15  kg  (wei^^  33  pounds), 
rapreaenting  a  3-yeo|Hiiid  (^Id,  is  used 
far  tasting  a  child  restraint  system  that 
is  leamatended  forichildren  whose 
mass  is  9  kg  or  mora  (weighing  20  or 
more  poimds).  This  dummy  is 
instrumented  with  i^lerometers  for 
measuring  accelerations  in  the  heed  and 
chest  durtog  impacts,  and  is  specified  in 

49  CPR  Part  572,  subpart  C 

The  requirements  to  be  met  by  a  child 
restraint  in  the  dynanoic  testing  include 
maintaining  its  stradtuial  integrity, 
retaining  portions  of  the  dummy  within 
specified  excursion  limits  (limits  on 
how  far  specified  portions  of  the  body 
may  move  fbrwara),  and  in  the  case  of 
the  3-year-old  dunufy.  limiting  the  ^ 
forces  exerted  on  the  head  and  chest  of 
the  dummy  in  the  cpish.  These 


requirements  reduce  the  likelihood  that 
the  child  using  a  child  seat  will  be 
injtired  by  the  collapse  or  disintegration 
of  the  seat,  by  contact  with  the  interior 
of  the  vdiicle,  or  by  imposition  of 
intolerable  forces  by  the  seat 

July  1995  Final  Rule 

The  July  1995  final  rale  amended 
Standard  213  to  add  three  dummies, 
representing  a  newborn  infant,  9-month- 
old  and  6-year-oid  child,  for  use  in 
compliance  testing  under  the  standard. 
The  rule  removed  the  6-month-old  child 
dummy  currently  used,  since  the  need 
for  it  was  eliminated  by  the  addition  of 
the  new  dummies. 

The  additional  dummies  provide  a 
better  evaluation  of  the  abihty  of  diild 
restraint  systems  to  restrain  and  protect 
the  range  of  children  recommended  for 
those  systems.  As  a  result  of  th^  rule, 
diild  restraints  must  meet  the 
performance  requirements  of  the 
standard  while  tested  writh  dummies 
mere  lepreseHtative  et  the  range  of 
children  fw  whom  the  restraints  are 
recommended.  As  a  result,  the 
parfoimance  of  child  restraints  is  more 
thoroughly  evaluated.  A  dummy 
representing  chikhen  at  the  low«r  end 
ef  the  weight  ranges  recommended  for 
a  restraint  evaluates  the  ability  of  tk» 
restraint  to  restnan  its  occupant.  In 
other  words,  it  evriuatas  ^  ability  ^ 
a  restraint  to  prevent  a  smaller  child 
from  slipping  out  of  the  restr^nt.  A 
dummy  at  dts  highm  end  ai^iroximates 
the  heaviest  load  that  the  restraktt  will 
have  to  bear  in  a  crash  and  thus  is 
particular^  useM  in  evriuat^  dw 
structural  integrity  (rfthe  restraint 

The  rule  adt^ted  the  following 
j^visions  ^edfying  which  of  the  new 
dummies  NHTSA  will  use  in  the 
compliance  testing  el  child  restraint 
systems: 


of  cMoPsn  leo- 
kyacMdra- 
fnanufadurar  in- 
any  cmmn  vi  vie 


eMh— 6  kg  or  less  (Biflh— 

ntoorlees). 
Moreltwn5kg-10l(g(22 

•». 

Moie  ttwn  10  kg-18  kg  (40 
to). 

More  than  18  kg  or  40 1>  ... 


TWa  liillii       111 

ins  RMRMMng 

dunni)Kies) 

io(are)  used  in 


testing  of  that 


9-momHM. 
9-nionl>vokl* 

3-yr-oid. 
6-yr-okl 


•This  dummy  is  not  to  t)e  used  to  lest 
txwstef 


Compliance  Dates 

The  rule  was  drafted  to  have  one 
compliance  date  for  add-on  child 
restraint  systems,  and  another  for  built- 


in  systems.  The  compliance  date  for 
add-on  child  restraint  systems  was 
January  3, 1996  (which  is  180  days  after 
the  publication  date  of  the  rale),  and  for 
built-in  systems,  September  1, 1996. 

Rationale  for  Different  DatM 

Diffarent  compliance  dates  were 
established  due  to  NHTSA's  belief,  at 
the  time,  that  add-on  restraint 
manufacturers  did  not  need  so  much 
time  to  comply  with  the  amendments  as 
did  built-in  restraint  manufacturers.  In 
the  apparent  absence  of  comments 
objecthig  to  the  proposed  180  day 
e%ctive  date,  the  agency  concluded 
that  moiufacturers  of  add-on  systems 
could  comply  with  the  proposed  period 
of  180  days.  In  contrast,  there  were 
comments  indicating  that  a  180-day 
effective  date  would  be  insufficient  for 
built-in  restraint  manufacturers.  In 
commenting  (m  the  NPRM,  an 
individiial  built-in  restraint 
manufacturer  (Ford)  and  a  assocfation  of 
buiU-in  restraint  manufacturers 
(Americui  AutomdbUe  Manufacturers 
AssodatiOB)  requested  a  September  1, 
1996  conpliance  date  for  amending  the 
standard  with  regard  to  buih-in  systems. 
Ford  stated  that  me  proposed  180-day 
period  would  net  provide  enough  time 
for  it  te  test  all  its  Milk-in  systMM  to  Ute 
adopted  lequhwneets  uid  make  any 
needed  desipi  (Ganges.  Ford  also  sm 
that  186  days  is  ins^deat  to  enable  it 
te  modify  tte  IrteHng  of  its  buih-in 
restraints,  or  to  change  the  vehicle 
owner's  suides  ef  the  v^cles  equipped 
with  built-in  systems,  in  accordance 
with  the  rule.  Feed  hMhcated  that  a 
September  1, 1996  oomplianoe  date 
would  bettw  allow  it  to  incorporate 
necessary  changes  in  the  vehicle 
owner's  manual,  since  the  manuals  are 
usually  printed  in  June  or  July  (rfthe 
model  year.  NHTSA  concluded  that  a 
Soptomber  1, 1996  compliance  date  for 
built-in  resbaints  "gives  motor  vehicle 
manufacturers  sufficient  leadtime  to 
evaluate  Uieir  products  and  make  any 
necessary  changes  to  them,  md  i»epare 
the  Irteb  and  owners  m^mnlff  for  dM 
new  model  vehicles  without 
lumecessary  burdens."  60  FR  35136. 

Correction  of  Effective  Date 

As  noted  above,  the  agency  drafted 
the  rule  so  that  the  "efiiwrtive  date"  for 
add-on  child  restraint  systems  was 
January  3, 1996,  and  the  "effective  date" 
for  built-in  systems  was  September  1, 
1996.  This  wording  did  not  conform  to 
the  drafting  practices  of  the  Fedonal 
Segbter.  Based  on  the  language  of  49 
U.S.C.  30101  et  seq.  (ftmneriy  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act),  NHTSA  has  traditionally 
used  the  term  "effective  date"  to  mean 


the  data  on  and  after  which  any  vehicle 
or  item  of  equipment  sul^ect  to  a  rule 
must  comply  with  the  requirements  of 
the  rule.  The  Federal  Re^taler  uses 
diSarent  terminology.  It  calls  this  date 
the  rule's  "oomplianoe  date,"  not  its 
"efiisctive  date."  For  Federal  Rnfater 
purposes,  the  "effective  date"  ofa  rule 
is  the  date  on  which  the  Code  of  Federal 
Regulations  (CFR)  is  amended  to  reflect 
the  dianges  set  forth  in  the  rule.  Since 
the  amendments  of  a  rale  appear  in  the 
CFR  on  the  "effective  date"  of  the  rule, 
amendments  cannot  vary  in  effective 
date  by  subject  matter,  e.g.,  a  rale 
cannot  have  one  effective  date  for  add- 
on systems  and  another  for  built-in 
systems. 

On  September  29. 1995  (60  FR  50477). 
NHTSA  corrected  the  nror  by  correcting 
the  DATES  section  of  the  final  rule  to 
specify  that  the  rale  is  effective  (as  the 
Federal  Register  uses  that  term)  on 
January  3, 1996,  with  two  provisos.  The 
provisos,  relating  to  the  compliance 
dates  of  the  rule,  are  as  follows: 

However,  manubcturers  of  built-in  child 
restraint  systenu  may  comply  with  existing 
requirements  far  built-in  systems  (as  of  July 
6, 1995)  until  September  1, 1996. 

Manufacturers  of  add-on  diild  restraint 
systems  may  comply  with  existing 
requirements  for  add-on  systems  (as  of  )uly 
6, 1995)  until  January  3, 1996. 

The  correction  conformed  the 
wording  of  the  DATES  section  to  Federal 
g«g**t»r  drafting  practices.  It  did  not 
affect  the  compliuioe  date  of  the 
amendments  made  by  the  rale.  Thus, 
beginning  January  3, 1996,  each  add-on 
restraint  would  luve  to  meet  the 
performance  criteria  and  labeling 
requirements  specified  in  the  standard 
when  tested  with  the  test  dummies 
specified  by  the  rule,  including,  if 
approiHiate  for  a  particular  restraint,  the 
newly-adopted  dummies. 

Petitions  for  Reconsideration  of 
Gompliance  Date 

Cosco  Inc.  and  Gerry  Baby  Products 
Company,  two  manufacturers  of  add-on 
child  restraint  systems,  petitioned  for 
reconsideration  of  the  January  3, 1996 
compliance  date  for  add-on  restraints. 
Both  manufacturers  requested  NHTSA 
to  change  the  date  to  September  1, 1996, 
to  make  the  compliance  date  the  same 
as  that  for  built-in  restraint 
manufacturers. 

In  support  of  its  petition,  Cosco  said 
it  needs  a  leadtime  longer  than  180  days 
to  test  its  prodticts  and  make  needed 
design  and  tooling  changes.  Cosco 
disagreed  with  NHTSA's  statement  in 
the  final  rule  that  "No  comment  was 
received  on  leadtime  for  add-on 
restraints."  (60  FR  at  35137)  Cosco  said 
it  had  conunented  on  the  issue,  and 


quoted  a  statement  in  its  comment 
which  stated:  "Whatever  changes  are 
made  to  the  standard,  Cosco  reminds 
NHTSA  that  manufacturers  need 
enough  time  to  deplete  invmtories  of 
printed  materials  (at  least  6  months)  or 
develop  complying  designs  (up  to  2 
years)."  In  its  petitim,  Cosco  said  that: 

While  this  two  year  time  period  may  be 
omnpressed  to  some  degree,  certain  critical 
elements  of  the  design,  development,  tooling 
and  testing  of  a  new  add-on  cUId  restraint 
cannot  be  accrierated.  For  instance,  the 
tooling  time  far  the  mold  for  an  add-on  child 
restraint  shell  is  approximately  six  months, 
lliis  does  not  include  time  for  fine  tuning  the 
tool  after  it  is  completed  and  for  testing  the 
first  production  adeouately  to  ensure  that 
safety  guidelines  and  compliance  with 
FMVSS  213  are  met  •  *  ' 

Cosco  believed  thne  is  no  reason  to 
have  a  compliance  date  for  add-on 
systems  that  differed  from  that  for  built- 
in  systems.  It  stated: 

The  discussion  in  the  final  rule  regarding 
Ford's  comments  essentially  re&ects  the  same 
concerns  that  Cosco  raised  in  response  to  the 
NPRM.  *  •  •  This  aibitrary  distinction  will 
have  an  unnecessary,  negative  impact  on 
add-on  restraint  numubcturers  and  should  be 
amended  as  requested. 

Gerry  Baby  Products  raised  similar 
concerns  in  its  petition.  Gerry  said  that 
180  days  does  not  provide  enough  time 
for  it  to  suffidenUy  test  its  products  to 
the  new  requirements  and  implement 
any  necessary  design  changes.  Gerry 
also  stated: 

This  short  phase-in  time  period  may  result 
in  Geny  Baby  and  other  child  restraint 
manufacturen  pulling  a  significant 
percentage  of  shield  type  booster  seats  (for 
which  head  excunion  limits  may  be  an  issue) 
from  the  market  Thus,  the  end  result  of  the 
ISO^y  effiBCtive  date  could  be  a  significant 
time  period  in  which  the  retail  manet  would 
have  minimal,  if  any,  shield-type  booster 
seats  available.  Consumers  with  Type  I  seat 
belt  systenu  in  the  rear  seats  of  their  vehicles 
would  thus  probably  have  no  child  restraints 
available  to  restrain  their  40  to  60  pound 
children. 

Gerry  requested  that  the  compliance 
date  for  add-on  restraints  and  built-in 
restraints  be  the  same,  September  1. . 
1996. 

Agency  Decision 

NHTSA  has  reviewed  the  petitions 
and  has  decided  that,  for  add-on 
systems,  the  compliance  date  hx  the 
July  rule  should  be  changed  to 
September  1, 1996.  NHTSA  adopted  a 
180-day  compliance  date,  as  proposed, 
for  the  rale  for  add-on  systems  because 
a  longer  leadtime  did  not  seem 
necessary.  In  its  petition  for 
reconsideration,  Cosco  and  Gerry  have 
provided  information  explaining  why 
they  believe  that  the  rule's  original 


compUanoe  date  "is  not  i»acticable,  fa 
unreasonable,  or  is  not  in  the  public 
interest."  49  CFR  553.35.  The  agency 
agrees  that,  similar  to  buih-in  restraint 
manufacturers,  manufacturers  of  add-on 
systems  need  sufficient  time  to  evaluate 
their  products  and  make  any  necessary 
changes  to  them.  As  noted  by  Gory, 
shield  boosters,  in  particular,  will  likely 
need  to  be  redeslgiwd  to  meet  Standard 
21 3 's  head  excursion  requirement  when 
tested  with  the  6-year-oId  dummy. 
Shield  boosters,  lued  for  older  children 
who  have  outgrown  a  convertible  or 
toddler  seat,  enables  a  Type  I  (lap  only) 
vehicle  belt  to  more  properly  fit  the 
child  by  {»eventing  the  belt  fiom  riding 
up  across  the  child's  stomach. 

NHTSA  is  therefore  extending  the 
compliance  date  for  add-on  systems  to 
ensure  that  adequate  time  is  provided 
add-on  restraint  manufacturers  to  test 
their  seats  and  implement  necessary 
design  changes.  This  will  also  ensure 
the  continued  availability  of  shield 
booster  seats.  The  compliance  date  of 
the  July  1995  final  rale,  as  corrected 
September  29, 1995,  is  delayed  to 
September  1, 1996  for  add-on  restraints. 

Rulemaking  Anafyaes  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  docimient  was  not 
reviewed  under  E.0. 12866,  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impacts  of  this 
rulemaking  action  and  has  determined 
that  this  action  is  not  "significant" 
within  the  meaning  of  the  E>epartment 
of  Transportation's  regulatory  policies 
and  procedures.  NHTSA  has  further 
determined  that  the  effects  of  this 
ralemaking  are  so  minimal  that 
preparation  of  a  full  preliminary 
regulatory  evaluation  is  not  warranted. 
The  agency  believes  that  manufacturers 
will  b«  minimally  affected  by  this 
ralemaking  because  it  only  extends  the 
compliance  date  of  the  July  6, 1995  final 
rale,  which  amended  Standard  213. 
There  will  be  no  additional  costs 
associated  with  this  final  rule. 

Regulatory  Flexibility  Act 

NHTSA  has  considwed  the  effects  of 
this  ralemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Since  this 
document  simply  extends  the 
compliance  date  of  a  previously-issued 
rale,  no  costs  are  associated  with  it. 
Accordingly,  the  agency  has  not 
prepared  a  regulatory  flexibility 
analysis. 


t 
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£x0cuJiw  Oder  i2612  (Federalism) 

This  rulemaking  action  has  heen 
analyzed  in  aocovdanoe  with  the 
principles  and  criteria  contained  in 
Executive  Order  t2612.  and  the  agency 
has  determined  tJ^t  this  rule  does  not 
have  sufficient  fsderalism  implicatiiHis 
to  warrant  the  preparation  of  a 
Federalism  Asseannent 

Nationa]  Enviroi^ental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  pui^Mses  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  n#t  have  any  significant 
impact  on  the  quality  of  the  hiunan 
environment       ; 

Executive  Order  t2778  (Civil  Justice 
Inform) 

This  rule  does  txA  have  any 
retroactive  eflisct  Under  section  49 
U.S.C  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  efibct.  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicalile  to  the  same  aspect 
of  performance  wrhich  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  SUte's  usa  49  U.S.C  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsidoation  at  other  administrative 
proceedings  before  parties  may  file  suit 
in  court.  | 

Andiority:  49  Ui}C  322.  30111. 30115. 
30117  and  30166;  deiegation  of  authority  at 
49  CFR  1.50. 

laaued  oo  DecemliBr  7, 1995. 
RkanU  MartiiMi,  ' 
AdninitttatOF.        I 
(PR  Doc  95-30233  FiM  12-7-95;  2:11  pm] 


UMI 


OEPAnfTMENT  OF  OOMMEUCE 

NaUoiMl  OcMnie  and  AtmotiilMrto 


LD. 
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Qrmindfiah  of  ma  Quif  of  Alaafca; 
Qroundnah  FMtary  of  Iha  Baring  Saa 
and  AlauHan  lalands  Araa;  ExiMfiaion 
of  Alocationa  to  bialMra  and  OflWiora 
Componanta 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  is  implementing 
Amendment  38  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
Amendment  40  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (GOA).  Amendment  38 
implements  an  allocation  of  pollock  for 
processing  by  the  inshore  and  ofEshore 
components  in  the  BSAI  management 
area  fixmi  January  1, 1996,  through 
December  31. 1998.  Amendment  40 
implements  an  allocation  of  Pacific  cod 
for  processing  by  the  inshore  and 
off^OTe  components,  and  an  allocation 
of  pollock  for  processing  by  the  inshore 
component  in  die  GOA  firom  January  1, 
1996  through  December  31, 1998.  It  also 
continues  the  Western  Alaska 
Commimity  Development  Quota  (CDQ) 
Program  for  pollock  for  the  same  period 
of  tioae.  This  action  is  necessary  to 
continue  the  m^nagemrat  measures  that 
were  contained  in  Amendments  18  and 
23  to  the  BSAI  and  GOA  FMPs. 
respectively.  The  intended  effect  of  this 
final  rule  is  to  promote  management  and 
conservation  of  groundfish,  «ihance  the 
stability  in  the  fisheries,  and  further  the 
goals  and  objectives  contained  in  the 
FMPs  that  govern  these  fisheries. 
ffFECnVE  DATE:  January  1, 1996. 
AnoncSBCB.  Copies  of  Amendments  38 
and  40,  and  the  environmental 
assessment/regulatory  impact  review/ 
final  regulatory  flexibility  analysis  (EA/ 
RIR/FRFA)  prepared  for  Amendments 
38  and  40  are  available  fiom  the  North 
Pacific  Fishery  Management  Council, 
605  West  4th  Avenue,  room  306, 
Anchorage,  AK  99501-2252:  telephone: 
907-271-2809. 

FOR  FURTHER  BtFORMATION  OONTACT. 
David  Ham,  907-586-7228. 


SUPPLEMENTARY  aWMIATlON:  The 
groundfish  fisheries  in  the  exclusive 
economic  zone  (EE^  off  Alaska  are 
managed  under  the  BSAI  and  GOA 
FMPs.  Both  FMPs  ware  prepared  1^  the 
North  Pacific  Fishery  MauMement 
Council  (Council)  under  auuority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
BSAI  FMP  is  implemented  by 
regulations  appoaring  at  50  CFR  611.93, 
50  CFR  part  675,  and  50  CFR  part  676; 
for  the  GOA  FMP,  regulations  are  found 
at  50  CFR  611.92,  SO  CFR  part  672.  and 
50  CFR  part  676.  Goieral  regulations 
that  also  pertain  to  U.S.  fisheries  appear 
at  50  CFRpart  620.  The  fisheries  for 
pollock  (TTieragra  chalcogramma)  and 
Pacific  cod  {Gadus  macrocephalus)  and 
the  affected  human  miVironment  are 
described  in  the  FMPs,  in  the 
environmental  impact  statements 
prepared  by  the  Coimcil  for  each  FMP. 
and  in  the  EA/RIR/FRFA  prepared  for 
thisacti<m. 

Amendmmits  38  and  40  will  extend 
the  provisions  of  Amendment  18  to  the 
BSAI  FMP  and  Amendment  23  to  the 
GOA  FMP,  respectively. 

Amendments  18  ana  23  and  their 
implementing  regulations  expire  on 
December  31. 1995.  The  Council  has  not 
yet  completed  development  of  its 
comprehensive  plan  to  address 
problems  caused  by  the  open  access 
nature  of  the  Alaska  groundfish 
fisheries.  Therefore,  Uie  Council  voted 
unanimously  at  its  June  1995  meeting  to 
extend  the  provisions  of  the  expiring 
amendments  through  December  31, 
1998.  by  Amendments  38  and  40.  A 
notice  of  availability  of  Amendments  38 
and  40  was  published  at  60  FR  46572 
(September  7, 1995). 

Amendments  38  and  40  are 
essentially  the  same  as  amendments  18 
and  23,  with  minor  changes.  A  fall 
discussion  of  these  changes  is  listed  in 
the  propKJsed  rule  for  amendments  38 
and  40  (60  FR  48087.  September  18. 
1995). 

Amendments  38  and  40  were 
approved  by  NMFS  on  November  28. 
1995.  under  section  304(b)  of  the 
Magnuson  Act.  Upon  reviewing  the 
reasons  for  Amendments  38  and  40  and 
the  comments  on  the  proposed  rule  to 
implement  it,  NMFS  has  determined 
that  this  final  rule  extending  the 
allocation  between  inshore  and  offshore 
components  is  necessary  for  fishery 
conservation  and  management. , 

Changes  in  the  Final  Role  From  the 
PropoeedRule 

This  final  rule  includes  the  following 
changes  from  the  proposed  rule: 

1.  hi  §  675.27(e)(l)(iii),  die  date  diat 
the  annual  budget  reconciliation  report 


is  due  to  NMFS  from  eech  CDQ  group 
is  changed  from  May  15  to  May  30  to 
provide  more  time  for  the  CDQ  groups 
to  comply  with  this  requirement 

2.  TIm  definitiim  of  inshore 
component"  at  §$  672.2  and  675.2  is 
revised  as  follows.  The  reqiiirement  for 
an  owner  of  a  processor  vessel  to 
dedare  on  the  annual  application  for  a 
Federal  fishny  pennit  (NOAA  Form  88- 
155)  whether  it  wiU  be  part  of  die 
inshore  component  has  been  deleted 
from  paragn^fihs  (2)  and  (3)  of  the 
definition.  This  definition  is  revised  for 
clarity  and  is  not  fundamentally 
different  from  the  current  definition. 

3.  The  definitions  of  "inshore 
component"  and  "offshore  component" 
at  §§672.2  and  675.2  are  revised  as 
follows.  Hie  phrase  "any  processor 
vessel"  that  appears  in  both  definitions 
is  changed  to  "vessels".  Tliis  change 
was  made  to  simplify  and  clarify  the 
definition.  The  dlefii^tion  already  refers 
to  vessels  that  "process",  therefore, 
further  refisrenoe  to  a  "processor  vessel" 
is  redundant 

4.  For  clarity,  NMFS  revises  the 
defiidtions  of  Community  Development 
Quota  Reserve  and  Community 
Development  Quota  at  §  675.2. 

5.  For  clarity,  NMFS  combines 
paragraphs  (1)  and  [2)  of 

§  675.27(eK3)(i)(F)  into  one  paragraph 
675.27(e)(3)(i)(F)-  Also,  NMFS  revises 
diis  paragraph  (e)(3Hi)(F)  of  §  675.27  to 
give  the  Secretary  of  Commerce 
(Secretary)  acting  through  NMFS,  in 
addition  to  the  Govomor  of  the  State  of 
Alaska,  the  authority  to  deem  a  change 
to  a  Community  Development  Plan 
(CDP)  to  be  a  material  change.  This  will 
give  NMFS  the  abihty  to  make  a 
determination  that  a  proposed  change  to 
a  CDP  is  a  material  change. 

6.  Paragraph  §67S.22(g)(2)  is 
removed.  This  permissive  statement  is 
unnecessary. 

7.  The  phrese  "processor  vessels"  in 
paragraphs  §  675.22(g)  (3),  (4),  and  (5)  is 
changed  to  "vessels"  to  be  consistent 
with  the  definition  of  "offshore 
comp<»ient." 

ReqioDse  to  CommentB 

Fourteen  letters  of  comment  were 
received  within  the  public  comment 
period.  Two  letters  had  no  comment 
eight  were  supportive  of  the  proposed 
action  and  are  summarized  in  comment 
1,  and  four  were  received  with 
comments  that  are  summarized  and 
responded  to  in  comments  two  through 
ten  below: 

Conanent  1.  Continuation  of  the 
indiore^fbhore  program  through 
Amendments  38  and  40  provides  the 
industry  with  stability  while  the 
Council  proceeds  with  developing  a 


comprehensive  rationalization  plan. 
This  program  is  needed  by  fishery- 
dependent  coastal  communities  to 
ensure  continuing  access  to  fisheries 
resources.  These  fishery  resources 
provide  revenue  to  local  ccHnmunities 
through  raw  fish  taxes,  municipal  sales 
taxes  fixHn  goods  and  services,  fuel  tax 
revenues  (ram  sales  to  the  fishing  fleet, 
corporate  income  tax  revenues,  and  real 
and  personal  property  tax  revenues. 
Much  of  this  tax  revenue  has  gone  into 
community  infrastructure  that  has  been 
a  great  benefit  to  rural  Alaskan  coastal 
communities.  The  inshore-offshore 
program  slows  the  pace  of  harvesting 
activity  and  allows  NMFS  to  improve  its 
mmiitoring  of  the  fisheries.  The  CDQ 
program  has  been  a  success  and  has 
accomplished  the  positive  results  that 
were  intended. 

Response.  NMFS  notes  this  comment. 

Conunent  2.  Amendments  38  and  40 
will  not  maintain  stability  in  the  fishery, 
safeguard  capital  investments,  prevent 
preemption,  or  protect  coastal 
communities  thaf  are  dependent  on  a 
local  fleet.  The  dffirby-style  fishing  that 
will  continue  to  characterize  these 
fisheries  under  Amendments  38  and  40 
is  unstable.  Fishing  seasons  will 
continue  to  shorten,  capital  investments 
will  continue  to  be  at  risk  as  a  result  of 
increased  inter-sector  competition  and 
capital  investment  Local  fishing  fleets 
will  continue  to  be  preempted  by  other 
nonlocal  inshore  fleets. 

Response.  NMFS  recognizes  some 
limitations  of  these  amendments,  but 
the  inshore/offshore  allocation  is  not 
intended  to  be  a  substitute  for 
comprehensive  rationalization  planning. 
This  allocation  extension  is  a 
continuation  of  a  temporary  solution 
and  as  such  will  provide  3  additional 
years  for  completing  the  development 
and  implementation  of  a  permanent 
solution. 

Comment  3.  The  analysis  for 
Amendments  38  and  40  should  examine 
environmental  issues,  such  as  the  water 
quality  problems  that  have  continued  to 
plague  shoreside  processing  operations 
in  Dutch  Harbor. 

Response.  Pages  214  and  215  of  the 
EA/RIR/FRFA  for  Amendments  38  and 
40  address  water  quality  problems  in 
Dutch  Hadx)r.  The  analysis  concluded 
that  it  is  unlikely  that  Amendments  38 
and  40  will  have  a  negative  impact  on 
the  water  quality  in  tUs  area. 

Comment  4.  The  analysis  did  not 
evaluate  the  market  structiue  in  key 
seafood  markets  to  determine  whether 
there  might  be  anti-competitive  effects 
by  giving  shoreside  processing  plants  an 
increased  share  of  the  pollock  resource. 
For  example,  is  there  a  transfer  pricing 
risk?  Or.  did  the  inshore-ofEshore 


allocation  result  in  the  price  collapse  of 
offshore  surimi  that  occurred  during  the 
first  inshoreoffdiore  allocation  in  19937 

Response.  The  EA/RIR/FRFA  for 
inshore-offshore  examined  several 
issues  related  to  this  comment.  Page  124 
^ows  that  the  inshore  price  for  surimi 
collapsed  at  about  the  same  rate  as  the 
o^hore  price  for  surimi  from  1992 
through  1993.  This  ovoall  price  drop 
may  or  may  not  have  been  influenced  by 
the  inshore-offshore  allocation  at  that 
time.  The  price  drop  was  experienced 
by  both  secton,  thou^  it  was  slighUy 
mon  severe  for  the  offshore  sector.  The 
analysis  indicates  that  this  may  not  have 
been  a  price  collapse  at  all.  but  a  return 
to  nonnal  prices  after  2  years  (1991  and 
1992)  of  inordinttely  high  prices.  Pages 
119  to  123  of  the  analysis  contain  a . 
detailed  discussion  of  price  fectore, 
though  the  analysis  is  not  specific  to  the 
issue  of  the  collapee  of  1993  siuimi 
prices.  In  an  issue  related  to  the  collapse 
of  the  1993  surimi  prices.  Appendix  V 
of  the  analysis  contains  further  analysis 
of  the  structural  breakdown  of  surimi 
prices  relative  to  exvessel  prices  paid. 
The  analysis  in  Appendix  V  is  imable  to 
attribute  this  phenomenon  to  the 
inshore-offshore  allocation. 
Furthermore,  the  price  collapse  issue 
raised  in  this  comment  is  more  relevant 
to  the  original  inshore-ofbhora  decision 
than  to  Aniendments  38  and  40,  because 
the  inshore-offshore  allocations  have 
been  in  place  for  3  years  and  their 
continuance  now  represents  the  status 
quo. 

Comment  5.  Proponents  of  the 
inshore-offshore  allocation  program 
daim  that  allocating  more  fish  to  large 
shoreside  processors  will  provide  jobs 
and  economic  opportunity  for  local 
residents.  However,  the  analysis  did  not 
address  this  question.  On  the  other 
hand,  Akutan  has  petitioned  the 
Council  to  be  included  in  the  pollock 
CDQ  program  because  the  Akutan 
Trident  plant  is  not  part  of  the 
community  and  local  residents  rarely 
woric  at  the  plant.  The  logir  on  these 
two  issues  is  inconsistent. 

Response.  The  Akutan  plant  is  not 
necessarily  reflective  of  other  shoreside 
plants,  in  terras  of  local  employment. 
The  social  impact  analysis  focused 
primarily  on  Dutch  Harbor.  Kodiak,  St 
Paul,  and  Ballard/Seattle.  The 
community  impact  study  in  the  analysis 
looked  at  total -and  distributional 
income  indices,  of  which  direct 
employment  is  only  a  part.  The  relevant 
point  is  not  iust  one  of  direct 
employment.  There  are  other  non- 
quantifiable  benefits  derived  from  the 
inshore./offshore  allocation  system.  The 
availability  of  alternative  economic 
activity  was  also  an  important 
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considention.  MalntananoB  of  cukunl 
striHlity.  sodal  iaikwcr*,  and  other 
impacts  were  alaojcoosidMed 

Qmment  6.  IM  propoesd  jaaulations 
at  S  675.23(eX2Xiil  praduda  poUock 
catcher  veMels  firapo  paitidpatiiig  in  tha 
yellowfin  sola  fial^Bfy  prierto  lanuary 
26  if  thejr  want  to  |iu^nMt  poUock  foa  for 
prooessiag  by  the  ^Cbhors  oomponaat 
starting  on  Januarf  26.  Vessels  that 
paiticipats  in  the  jellowfin  sole  fidiery 
befoie  January  26  fannot  enter  tha 
pollock  fishery  IbHprooessing  l^  the 
o&boie  component  until  Mmmry  5. 
Yrilowfin  sole  is  afi  abundant  qwdes 
and  its  harvest  shdold  be  enoovmged. 
not  discouraged,  l^etafne,  there  should 
be  no  rsetriction  oa  fishing  for  yellowfin 
sole  priOT  to  the  Miuary  26  start  of  the 
poUodi  fishery  fbrjprooesring  by  the 
ofEshoie  oranponettt. 

Aesponsa.  NMPS  acknowledgss  that 
limiti^(»i8  on  the  pertidpetion  in  the 
yellowfin  sole  fldMry  priot  to  the 
opening  of  the  polloa  firiiery  for 
proctasing  by  the  <  Qdiore  component 
could  reduce  potei  tial  revenues  of 
vessris.  NMFS  approved  ^s  limitation 
after  considering  tie  intent  of  the 
Council  to  minJTnitB  the  preemptive 
impect  on  other  fiifieries  that  could 
result  from  the  delay  of  tibe  poUock  roe 
fishery  far  processmg  by  the  ofibhore 
component  until  J^uary  26. 
Additionally,  if  vessels  were  allo%ved  to 
harvest  yellowfin  «>le  before  January  26, 
those  vessel  operat>rs  could  have  an 
unfiiir  advantage  by  potentially 
prospecting  for  polock  stocks  just  prior 
to  the  opening  of  tie  pollock  fidiery  fior 
processing  by  the  dfEriiore  component. 

Conuneirf  7.  Thejpropoeed  CDQ 
regulations  requireithat  an  annual 
budget  reconciliation  report  be 
submitted  to  NMF$  by  May  15  of  the 
year  following  the  treer  fOT  which  the 
annual  budget  appnes.  However,  due  to 
other  CDQ  ieportin|g  requirements 
during  May,  a  bur£n  on  the  CDQ 
groups  would  be  relieved  if  the  May  IS 
due  date  were  chai^Bd  to  May  30.  This 
would  allow  the  C^  groups  mors  time 
to  prqMie  the  anni^  budget 
recondliatian  repeat  far  NMFS. 

Besponae.  NKff^  concurs.  The 
regulations  at  §  67$.27(e)(l)(iii)  are 
changed  to  require  jthe  annual  budget 
reconciliation  repoft  to  be  due  to  NMFS 
on  May  30  instead  of  May  15. 

CottuntM  8.  Tbeifacus  of  the  CDQ 
program  needs  to  remain  on  long-term 
development  pn^efls.  not  short-term 
projects  such  as  jolt  creatirai.  The  CDQ 
regulations  need  to  be  more  clear  in 
descritoig  the  types  of  CDQ  projects 
that  wou£d  be  acceatable.  Ilie  CSQ 
regulaticms  should  direct  a  portion  of 
CDQ  resources  to  fa^  used  to  construct 


and  maintain  public  iafrasinictiara  in 
CDQ  oammanities. 

ilaspofisa.  Job  crsstion  is  part  of  simie 
CDPs  and  ia  usually  assodated  with 
training  and  job  aaatkm  in  oonunerdal 
fisheries.  TMhiing  and  job  creation  in 
coBunwdal  fisheries  will  increase  the 
number  of  skilled  fishermen.  Thie  will 
enabfe  CDQ  oommunities  to  become 
mare  seif-suffidant  in  rsgicNaal  fisheries 
related  developmoit,  whidi  is  a  valid 
long-tenn  goal  of  the  CDQ  program.  The 
CDQ  regulations  allow  the  CDQ  gnnip's 
board  of  directors,  along  with  their 
constituents,  to  choose  their  own  CDQ 
projects  because  eech  CDQ  group  is 
more  familiar  with  the  neecfe  of  its 
commiHuties  and  would  be  the  best 
judge  of  whether  a  project  would 
succeed  or  Cail  due  to  the  loral 
conditicms.  Additionally,  by  choosing 
their  own  projects  aad  succeeding  or 
biling  on  their  own  business  skilu,  the 
CDQgroups  can  best  learn  the  skills  for 
devefanng  a  viable  business.  This  will 
assist  the  CDQ  groups  in  becoming  self- 
suffident  in  the  future.  Viable,  cmgoing 
businesses  are  a  kmg-ienn  goal  of  the 
CDQ  program. 

Coaunent  9.  The  propoeed  annual 
budget  and  annual  budget  reconciliation 
process  is  burdensmne,  and  NMFS  and 
State  budget  reporting  requirements 
should  be  inte^ated  so  that  separata 
repcMts  to  NMFS  and  the  State  are  not 
necessary.  CDQ  groups  should  be 
allowed  to  submit  existing  business 
records  to  NMFS  instead  of  separately 
prepared  doomients  whose  contents  are 
based  on  NMFS'  criteria. 

Response.  The  Secretvy,  through 
NMFS,  is  obliged  to  ensure  that  the 
funds  derived  from  CDQ  activity  are 
used  as  directed  in  eech  CDP  for  the 
benefit  of  the  western  Alraka 
communities.  The  anniml  budget  and 
annual  budget  recondliation  repoirt 
requirements  were  developed  in 
conjuncticm  with  the  State  of  Alaska 
because  the  existing  reporting 
requirements  were  not  sufiident  to  track 
the  financial  transactions  of  the  CDQ 
groups.  NMFS  is  requesting  basic 
business  information  that  uiould  have 
alreedy  been  developed  fcv  the  CDQ 
board  of  directors.  hOxfFS  requires  that 
each  CDQ  group  submit  reports  based 
on  NMFS'  criteria  because  NMFS  must 
ensure  that  the  report  contains  the 
necessary  information  to  evaluate  any 
financial  transactions. 

Comment  10.  Clarification  is 
requested  as  to  whether 
S  675.27(eK3Ki}(F)  (1)  and  (2)  are 
intended  to  constitute  subctantial 
amendments  because  their  contents  are 
alreedy  covered  under  paragraphs 
$  675.27(eM3)(i)  (A)  through  (E). 
Clarification  is  requested  as  to  the 


meaning  of  the  tenn  "matoial  change" 
in  paragraph  §675.27(e)(3Xi)(F).  The 
CDQ  regulations  should  contain  solid 
guidance  so  diat^  CDQ  group  can 
determine  frtHn  the  tMiuatians  wdiether 
an  amendment  is  a  sUMtaatial 
amendment  or  a  techniol  amendment. 
The  proposed  requiremant  for  written 
notification  of  technical  amendnoents  to 
be  apnt  to  NMFS  before  the  change 
occurs  iaburdansome.  This  requirement 
could  be  met  equally  wall  with  a 
quarterfy  repoting  laguirsnient. 

Ito^oaae.  Para^aphs  (e)(3)Q)(FM]) 
and  (^  of  §  675.27  are  part  of  the 
definition  for  e  substantial  amendment 
to  a  CDP.  NMFS  agrees  that  this  is  not 
clear  and  revises  paiagraqphs  tPHD  and 
(2)  to  create  a  new  paragraph  (F). 
Paragraph  (F)  is  necessary  because  it 
would  be  impossible  to  mt  every 
Changs  to  the  present  or  foture  CDPs 
that  conld  be  a  si^Mtantial  amendment. 
NMFS  did  not  want  to  burden  the  CDQ 
groups  with  a  long  list  of  CDP  chimges 
that  wrould  ctmstitute  subrtantial 
amendments.  On  the  other  hand,  NMFS 
did  not  want  to  omit  any  change  that 
could  be  a  substantial  amendment. 
NMFS  dedded  to  list  the  most 
important  general  changes  that  would  - 
be  substantial  in  paragraphs  (A)  through 
(E),  and  then  give  the  Governor  of 
Alaska  tiie  discretion  to  recommend  to 
the  Secretary  other  changes  to  be 
substantial  amendments,  based  on  the 
Governor's  dedsion  as  to  what 
constitutes  a  "material  change."  NMFS 
must  approve  the  Governor's 
recommendations  for  substantial 
amendments.  A  technical  amendmont  is 
any  change  to  a  CDP  that  is  not  a 
substantial  ammdmenL  NMFS  must  be 
notified  of  any  such  change  before  the 
change  is  effeded  because  the  Governor 
and  the  Secretary  must  ensure  that  the 
change  is  not  a  substantial  amendment. 
The  burden  of  notification  is  slight 
because  it  can  be  accomplished  by  fox. 
and,  in  most  cases,  the  response  can  be 
rapid. 

aassification 

The  Director,  Alaska  Region,  NMFS, 
determined  that  these  FMP  amendments 
are  necessary  for  the  conservation  and 
management  of  the  BSAI  and  GOA 
fisheries  and  that  ttiey  are  consistent 
with  the  Magnuson  Act  and  oth«- 
appUcable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

Notwithstanding  any  other  provision 
of  law,  no  perscm  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
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Reduction  Ad  unless  diat  o^lection  of 
infanaatiotk-displays  a  cumatly  valid 
GMB  ccmtrol  nua^er.  This  rale  contains 
a  €oUaotioii-ol>informalioa  reqaiiemant 
siA^ad  to  tha  Paparwwk  Radttction  Act. 
Hm  collection  etinfcnaatiaa  has  been 
approved  by  The  Office  of  Man^ement 
and  Budget  KMB),  OMB  control 
number  0646-0269.  The  puhUc 
reporting  burden  far  each  year  of  this 
collactton  is  estimated  to  average  40 
hours  per  resp<Hise  for  completing 
annual  reports.  40  hours  per  response 
far  completuig  annual  budget 
recondliation  reports,  30  hotirs  per 
response  for  comirieting  substantial 
amendments,  and  4  hours  pOT  response 
for  completing  tedmical  amendments. 
For  tbs  first  year  of  the  CDQ  program, 
completion  of  CDP  apphcations  is 
eetimatad  to  average  160  hours  per 
response.  For  each  of  the  last  2  years  of 
the  program,  completion  of  annual 
budget  reports  is  expected  to  average  40 
hours  per  response.  OMB  approval  has 
been  obtained  under  OMB  control 
numbn-  0646-0269  for  the  CDQ- 
managing  organization  representative 
requirement  to  inform  NMFS  within  24 
hours  after  the  CDQ  has  been  reached 
and  fishing  CMsed.  This  requirement 
has  an  estimated  response  time  of  2 
minutes  per  response. 

All  reporting  burdm  estimates 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Tha  Assistant  Administrator  for 
Fishwies,  NQAA  (AA)  finds,  good 
cause,  pursuant  to  authority  at  5  U.S.C 
553(d)(3),  to  waive  the  30-day  delay  in 
effective  date  of  this  final  rule.  The 
indioreHifUune  and  CDQ  programs 
have  been  in  effect  for  the  last  3  years, 
and  the  fishing  industry  is  relying  upon 
their  continuation.  A  lapse  in  the 
effsctive  regulations  for  these  programs 
would  confose  and  destabilize  the 
industry.  Furthw.  to  die  extent  diat  this, 
final  rule  continues  regulations  that  .    . 
currently  are  in  efiact.  a  delayed 
eSBctivanass  period  is  unnecessary 
because  the  fishing  industry  does  not 
need  additional  time  to  plan  or  prepare 
for  compliance  with  these  regulations, 
lliaefoffe,  the  AA  is  waivii^  the  30-day 
delayed  effsctiveness  period  and 
mddng  these  regulations  effective 
January  1, 1996.  to  coindde  with  the 
start  of  tlte  fishhig  year. 

list  arSdhfeds  hi  SO  CFR  Paris  672  and 
•75 

Fisheries,  Reporting  and 
recordkeeping  requirunents. 


Dated:  December  6, 1995. 
GaiyMalbck. 

Program  ManagmentO^cer.NiOioaal 
Mariim  Fisheries  Service, 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows: 

PART  872-OIN>UNDFISH  OF  THE 
QULF  OF  ALASKA 

1.  The  authority  dtattcm  for  50  CFR 
part  672  continues  to  read  as  follows: 

AoflMritT:  16  U.S.Q  1801  etseq. 

2.  In  §  672.2,  the  definitions  of 
"Inshore  component"  and  "Ofiishore 
compiment"  are  revised  to  read  as 
follows: 

1672.2   Denmnena. 


Inshme  component  (applicable 
through  December  31, 1908)  meens  the 
following  three  categories  of  the  U.S. 
groundfish  fishery  that  process  pollock 
harvested  in  a  directed  fishery  for 
pollock,  or  Padfic  cod  harvested  in  a 
directed  fishery  for  Padfic  cod  in  the 
Gulf  of  Alaska,  or  both: 

(1)  Sboreside  processing  operations; 

(2)  Vessels  less  than  125  ft  (38.1  m)  in 
length  ovorall.  that  process  no  mcne 
than  126  mt  per  week  in  round-weight 
equivalents  of  an  aggregate  amount  of 
those  fish*,  and 

(3)  Vessels  that  process  those  fish  at 
a  single  geographic  location  in  Alaska 
Stete  waten  (watera  adjacent  to  the 
Stete  of  Alaska  and  shoreward  of  the 
EEZ)  during  a  fishing  year.  For  the 
purposes  of  this  defijnitioo,  Nti^FS  will 
determine  the  single  geographic  location 
in  a  fishing  year  for  an  individual 
processor  from  the  geographic 
coordinates  the  vessel  operator  reports 
on  the  dieck-in  notice  (S§  672.5(c)(1) 
and  675.5(c)(1))  of  this  chapter  when 
that  vessel  first  engages  in  processing 
those  fish. 

•  •-••• 

Offshore  component  (appUcable 
through  December  31, 1998)  means  all 
vessels  in  the  U.S.  groundfish  fisheries 
not  included  in  the  definition  of 
"inf  hore  component"  that  process 
pollock  caught  in  directed  fisheries  for 
pollock,  or  Padfic  cod  caught  in 
directed  fisheries  for  Padfic  cod  in  the 
Gulf  of  Alaska,  or  both. 

•  •       •       •       • 

3.  In  §  672.7,  paragraph  (h)  heading, 
and  {>aragraph  (li)(2)  are  revised  to  read 
as  follows: 


(2)  Operate  any  vessri  under  bedi  the 
"in^ore  component"  and  "ofishore 
component"  definiticms  at  §§672.2  and 
675.2  of  this  chapter  during  the  same 
fishing  year. 


ftTl^   (Amended) 

4.  In  §  672.20.  the  heedings  ei 
parapphs  (a)(2Mv),  (c)(l)(U),  and 
(c)(2)i[ii)  are  revised  to  read:  "ApplicaUe 
tiiTOugh  December  31, 1998.". 

5.  In  §  672.20,  the  heedings  of 
paragraphs  (cKl)(i)  end  (c)(2Hi)  are 
revised  to  reed:  "Applicable  (^ter 
DecemberSl,  1998.". 

PAflT  875— OnOUNOFISH  OF  THE 
BERMQ  SEA  AND  ALEUTIAN  I8LAN06 
AREA 

6.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

:16U.S.Ql801etMq. 


1672.7 

•        •        •        *.       • 

(h)  AppUcable  through  December  31. 
1998.  •  •  • 


7.  In  §  675.2,  a  definition  for  "Catcher 
vessel  operational  area"  is  added,  in 
alphabetical  order,  and  the  definitions 
for  "Community  Development  Plan," 
"Community  Development  Quota," 
"Community  Development  Quota 
Program,"  "Community  Development 
Quote  Reserve,"  "Inshore  component," 
and  "Offshore  component"  are  revised 
to  reed  as  follows: 

{67S.2    OeflnMona. 

•        •        •        •        • 

Catcher  vessel  operational  area 
(CVOA)  (applicable  through  December 
31, 1998)  means  that  p>art  of  the  Bering 
Sea  subarea  south  of  56'00'  N.  lat.  and 
between  163»00'  and  lez'SC  W.  long. 

Community  Development  Plan  (CDP) 
(appUcable  through  December  31, 1998) 
means  a  plan  for  a  spedfic  Western 
Alaska  community  or  group  of 
communities  approved  by  the  Governor 
of  the  Stete  of  Alaska  and  recommended 
to  NMFS  under  §  675.27. 

Coiiunumty  Development  Qu(Aa 
(CDQ)  (appUcable  through  December  31, 
1998)  means  a  percentage  of  the  CDQ 
reserve  for  a  BSAI  subarea  or  district  as 
defined  st  §675.20(a)(3)(ii)  that  is 
allocated  to  a  CDP. 

Community  Development  Quota 
Program  (CDQ  Program)  (applicable 
through  December  31, 1998)  means  the 
Western  Alaska  Community 
Development  Program  implemented 
under  §675.27. 

Community  Development  Quota 
Reserve  (CDQ  Reserve)  (appUcable 
through  December  31, 1998)  means  one 
half  of  the  pollock  TAC  that  is  placed 
into  the  reserve  for  each  subarea  and 
district  of  the  BSAI  as  spedfied  at 
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§  675.20(aM3)  andHhat  is  sat  aride  for 
the  CDQ  pvogFamJ 

Inshore  compoitent  (^pUcabte 
through  DBcembet  31, 1998)  means  the 
following  three  calegwies  of  the  U.S. 
groundfish  fishery  that  mooess  pollock 
harvested  in  a  directed  fishery  for 
pollock,  or  Pacific  cod  harvested  in  a 
directed  fishery  it*  Pacific  cod  in  the 
Gulf  of  Alaska,  or  both: 

(1)  Shoredde  pilpcessing  operations; 

(2)  Vessels  less  than  125  ft  (38.1  m)  in 
length  overall,  th4  process  no  more 
than  126  mt  per  w0ek  in  round-weight 
equivalents  of  an  Aggregate  amount  of 
those  fish:  and 

(3)  Vessete  that  |m>ce8s  those  fish  at 
a  single  geographi|:  locatian  in  Alaska 
State  waters  (waters  adjacent  to  the 
State  of  Alaska  and  shoreward  of  the 
EEZ)  during  a  fishing  yeer.  For  the 
purposes  of  this  d^finitian,  NMFS  will 
determine  the  sin^e  geographic  location 
in  a  fishing  year  fv  an  individual 
processor  orom  the  geographic 
coordinates  the  ve^l  operator  reports 
on  the  dieck-in  ndtice  (§§  672.5(c)(1)  of 
this  chapter  and  675.5(c)(1))  whoa  that 
vessel  fost  engages  in  prooMsing  diose 
fish.  ; 

•  •         *         al       •  - 

Offshore  compement  (applicable 
through  Deoemben  31, 1998)  means  all 
vessels  not  indud^  in  the  definition  of 
"inshcwe  oompon^it"  that  process 
pollock  cau^t  in  directed  fisheries  for 
pollock,  or  PacificicocTcaught  in 
directed  fisheries  lor  Pacific  cod  in  the 
Gulf  of  Alaska,  or  both. 

•  •        •        • ,      • 

8.  In  S  675.7,  paaagraph  (i)  heading, 
paragraph  (i)(2),  and  paragraph  (j) 
heeding  are  revised  to  read  as  follows: 

f«7S.7 

(i)  Applicable  t/*t>ug/i  December  31, 
1998.*  •  * 

(2)  Operate  any  tassel  under  both  the 
"inshote  oomponetit"  and  "ofEihore 
component"  definitions  at  §  672.2  of 
this  chapter  and  $675.2  during  the  same 
filling  year. 

(j)  ApplictMe  through  December  31, 
1996. 

•  •        •        • ,      • 

9.  hi  §  675.20.  the  headings  of 
paragraphs  (a)(2)(iii),  (a)(3)(i).  (a)(3)(ii). 
and  (a)(3)(iii)  are  revised  to  read  as 
follows:  I 

f  87840   Qenerai  IfiHailone. 

(a) '  •  • 

(2)  •  '  * 

(ill)  Applicable  through  December  31, 
1998. 


(3)  •  *  • 

(i)  Applicable  through  December  31, 
1998.*  •  * 

(ii)  Applicable  through  December  31. 
1998.  *  *  • 

(iii)  Applicable  through  OecanbwSl. 
1998;  application  fw  approval  of  a  CDP 
and  CDQ  allocation.  *  *  * 

10.  In  §  675.22,  paragraphs  (a)  and 
(h)(2)  are  revised  to  read  as  foUowr. 


1678.22   Thneend 


|878bS7  Wielsni  Aiaefca  Community 


(g)  Catcher  vessel  operational  area 
(applicable  throu^  December  31, 1998). 
(1)  The  Catcher  Vessel  Operational  Aree 
is  established  annually  from  the 

of  the  second  season  of     '-"^ 
directed  fishing  for  pollock  (defbaed  at 
§  675.23(e))  until  either  the  date  that 
NMFS  determines  that  the  pollodc  quota 
for  processing  by  the  inshore 
component  has  been  harvested  or 
December  3 1 .  ^lichever  is  earlier. 

(2)  Vessels  in  the  ofEshore  component 
are  prohibited  from  conducting  directed 
fishing  for  pollock  in  the  CVOA  imtess 
they  are  operating  imder  a  CDP 
approved  by  NMFS. 

(3)  Vessels  in  the  ofbhore  component 
that  do  not  catch  groundfish  but  do 
process  pollock  caught  in  a  directed 
fishery  for  pollock  may  operate  within 
the  CVOA  to  process  poUock. 

(4)  Vessels  that  catch  or  process 
groundfish  in  directed  fisheries  for 
spedes  other  than  pollock  may  operate 
within  the  CVOA. 

(h)'  •  • 

(2)  If  the  Regional  Director  determines 
that  42,000  nonchinook  salmon  have 
been  caught  by  vessels  using  trawl  gear 
during  August  15  through  October  14  in 
the  CVOA,  NMFS  will  prohibit  fishing 
with  trawl  gear  for  the  remainder  of  the 
period  September  1  throii^  October  14 
in  the  Chiun  Salmon  Savings  Area 
defined  under  paragraph  (h)(1)  of  this 
section. 

11.  In  §675.23,  paragraph  (e)(2) 
heading  is  revised  to  read  as  follows: 

1879.23 


(e)*  •  • 

(2)  Applicable  through  December  31. 
1998.*  •  • 


12.  hi  §  675.27,  the  section  heading  is 
revised,  introductory  text  is  added,  and 
paragraphs  (b)(l)(i),  (b)(l)(vii). 
(b)(2)(vii),  (b)(3)(u)(B),  (e),  and  the 
heading  of  para^ph  (f)  are  revised  to 
read  as  follows: 


The  goals  and  purpose  of  the  CDQ 
program  are  to  allocate  pollock  from  the 
CDQ  resOTve  to  eligible  Western  Alaska 
communities  to  provide  the  means  for 
starting  or  supporting  commercial 
seafood  activities  that  will  result  in 
ongoing,  regionally  based,  commercial 
seafood  or  related  businesses. 


I  •  •  • 

*  • 


(b} 

(«* 

(i)  A  description  of  the  CDP  projects 
that  are  pn^osed  to  be  funded  by  the 
CDQ  and  how  the  CDP  projects  satisfy 
the  goals  and  purpose  of  the  CDQ 
program; 

(vii)  Descripticm  of  how  the  CDP 
would  generate  new  capital  or  equity  for 
the  applicant's  fishing  and/or 
proceating  operetirais; 

•  *       •       •       • 

(2)  •  •  • 

(vii)  A  general  budget  for 
implementing  the  CDP.  A  general 
budget  is  a  general  account  of  estimated 
income  and  expenditures  for  each  CK* 

S reject  that  is  described  at  paragraph 
>)(l)(i)  of  this  section  for  the  total 
number  of  calendar  years  that  the  CDP 
is  in  effisct.  An  annual  budgst  is 
required  to  be  submitted  with  a  CDP  as 
described  at  paragraph  (e)(l)(ii)  of  this 
section: 

•  ♦     ■  ft,       •       • 

(3)*»* 

(ii)*  '  • 

(B)  Documentation  of  a  legal 
relationship  between  the  Q)P  applicant 
and  the  managing  organization  (if  the 
managing  (Hganization  is  difiierBnt  from 
the  CK*  applicant),  which  clearly 
describes  the  responsibilities  and 
obligations  of  eaoi  party  as 
demonstrated  throu^  a  contract  or 
other  l^ally  binding  agreement;  and 

•  •       *       •       • 

(e)  Monitoring  ofCDPs—(l)  CDP 
reports.  The  following  reports  must  be 
sidimitted  to  NMFS: 

(i)  Annual  progress  reports.  CDP 
applicants  are  required  to  submit  annual 
progress  reports  to  the  Governor  by  Jime 
30  of  the  year  following  allocation. 
Annual  progress  reports  will  include 
information  describing  how  die  CDP  has 
met  its  milestones,  goals,  and  cdijectives. 
On  the  basis  of  those  reports,  the 
Governor  will  submit  an  annual 
progress  report  to  NMFS  and 
recommend  whether  CDPs  should  be 
continued.  NMFS  must  notify  the 
Governor  in  writing  within  45  days  of 
receipt  of  the  Governor's  annual 
progress  report,  acoapting  or  rejecting 
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the  anniial  progress  report  and  the 
Governor's  recommendations  on 
muMyear  CDQ  projects.  If  NMFS  rejects 
the  Governor's  annual  progress  rep<Mt, 
NMFS  will  return  it  for  revision  and 
resubmission.  The  report  will  be 
deemed  api»oved  if  NMFS  does  not 
notify  the  Governor  in  writing  within  45 
days  of  the  report's  receipt 

(ii)  Aimualbudgel  report.  An  annual 
budget  report  is  a  detailed  estimation  of 
income  and  expenditures  for  each  CDP 

Sroject  as  described  in  paragraph 
>MlXi)  of  this  section  for  a  calendar 
year.  Tlie  first  annual  budget  report 
shall  be  included  in  the  CDP.  Each 
sulMtequent  annual  budget  report  must 
be  submitted  to  NMFS  bv  December  15 
preceding  the  year  for  wmich  the  annual 
budget  applies.  Annual  budget  repents 
are  approved  upon  receipt  by  NWS 
unless  disapproved  in  writing  by 
December  31.  If  disapproved,  the  aimual 
budget  report  may  be  revised  and 
restdmiitted  to  NMFS.  NMFS  will 
approve  or  disapprove  a  resulnnitted 
annual  budget  report  in  writing. 

(iii)  Armual  bvidget  reconciliation 
report  A  CDQ  group  must  reconcile 
eech  annual  budget  by  May  30  of  the 
year  following  the  year  for  which  the 
annual  budget  applied.  Reconciliation  is 
an  accounting  of  me  annual  budget's 
estimated  inoome  and  expenditures 
with  the  actual  income  and 
.  expenditures,  including  the  variance  in 
dollan  and  variance  in  percentage  for 
each  CDP  pro^  that  is  described  in 
paragraph  (b)(l)(i)  of  this  section.  If  a 
gnoeral  budget  as  described  at  paragraph 
(b)(2)(vii)  of  this  section  is  no  longer 
correct  due  to  the  reconciliaticHi  of  an 
annual  budget,  then  the  general  budget 
must  also  be  revised  to  reflect  the 
annual  budget  recondliatim,  and  the 
reviaed  general  budget  must  be  induded 
in  die  annual  budget  reconciliation 
report. 

(2)  CDQ  increase.  If  an  applicant 
requests  an  increase  in  a  QX2  under  a 
multiyear  CDP.  the  applicant  must 
submit  a  new  CDP  applicatim  for 
review  by  the  Governor  and  approval  by 
NMFS  as  described  in  paragnpns  (b) 
and  (c)  of  this  secticm. 

(3)  Substantial  amendmeiOs.  A  CDP  is 
a  woridng  business  plan  and  nnist  be 
kept  vm  to  date.  Substantial 
amoiainents  to  a  CDP  will  require 
written  notification  to  the  Governor  and 
svdMequent  approval  by  the  Governor 
and  NMFS  before  any  diange  in  a  CDP 
can  occur.  The  Governor  may  __ 
recommend  to  NMFS  that  the  request 
fa  an  amendment  be  appTPved.  NMFS 
may  notify  the  Governor  in  writing  ^ 
af^rova)  or  disi^iprovd  of  the 


amendment  within  30  days  of  receipt  of 
the  Governor's  recommendation.  The 
Governor's  recommendation  for 
approval  ot  an  amendment  will  be 
deemed  approved  if  NMFS  does  not 
notify  the  Governor  in  writing  within  30 
calmdar  days  of  receipt  of  the 
Governor's  recommendation.  If  NMFS 
determines  that  the  CDP,  if  changed, 
would  no  longer  meet  the  criteria  under 
paragraph  (d)  of  this  section,  or  if  any 
of  the  requirements  under  this  section 
would  not  be  met.  NMFS  shall  notify 
the  Governor  in  writing  of  the  reasons 
why  the  amendment  cannot  be 
approved. 

(i)  For  the  piuposes  of  this  section, 
substantial  amendments  are  defined  as 
changes  in  a  CDP,  induding,  but  not 
limited  to,  the  following: 

(A)  Any  change  in  the  applicant 
communities  or  replacement  of  the 
managing  organization; 

(B)  A  cnai^  in  the  CDP  applicant's 
harvesting  or  processing  partner, 

(C)  Funding  a  CDP  profsct  in  excess 
of  $100,000  that  is  not  part  of  an 
approved  general  budget; 

(D)  More  than  a  20  percmt  increase  in 
the  annual  budget  of  an  approved  CDP 
project; 

(E)  More  than  a  20  percent  increase  in 
actual  expenditures  over  the  approved 
annual  budget  for  administrative 
operati<»is;  or 

(F)  A  change  in  the  contractual 
agrBement(s)  between  the  CDP  applicant 
and  its  harvesting  or  processing  partner, 
or  a  diange  in  a  QX*  project,  if  such 
change  is  deemed  by  the  Governor  or 
the  Secretary  to  be  a  material  diange. 

(ii)  Notification  of  an  amendment  to  a 
CDP  ^all  include  the  following 
information: 

(A)  The  backgroimd  and  justification 
for  the  amendment  that  explains  why 
the  prop<Med' amendment  is  necessary 
and  appropriate; 

(B)  An  ejqilanation  of  why  the 
proposed  change  to  the  CDP  is  an 
amendment  according  to  paragraph 
(e)(3Ki)  of  this  section; 

(C)  A  description  of  the  proposed 
amendment,  explaining  all  dianges  to 
the  CDP  that  resuh  from  the  proposed 
amendment; 

(D)  A  ctMnparison  of  the  original  CDP 
text  with  the  text  of  the  propped 
changes  to  the  CDP,  and  the  changed 
pages  of  the  CDP  f<v  raplacement  in  the 
CDPbindw; 

(E)  Identification  of  any  NKO^' 
findings  that  would  need  to  be  modified 
if  the  amendment  is  approved  along 
with  the  prc^Kised  modified  text;  and 

(F)  A  description  of  how  the  prepoeed 
anendniMBt  meets  the  requireaBents  of 


this  §  675.27.  Only  those  CDQ 
regulations  that  are  affected  by  the 
proposed  amendment  need  to  be 
discussed. 

(4)  Technical  amendments.  Any 
change  to  a  CDP  that  is  not  a  substantial 
amendment  as  defined  at  paragraph 
(e)(3)(i)  of  this  section,  is  a  technical 
amendment.  It  is  the  responsibility  of 
the  CDQ  group  to  coordinate  with  the 
Governor  to  ensure  that  a  proposed 

•  technical  amendment  does  not  meet  the 
definition  for  a  substantial  amendment. 
Technical  amendments  require  written 
notification  to  the  Governor  and  NMFS 
before  the  change  in  a  CDP  occurs.  A 
technical  amendment  will  be  approved 
%vfaen  the  CDQ  group  receives  a  written 
notice  from  NhvS  announcing  the 
receipt  of  the  technical  amendment.  The 
Governor  may  recommend  to  NMFS  in 
writing  that  a  technical  amendment  be 
disapproved  at  any  time.  NMFS  may 
disapprove  a  technical  amendment  in 
writing  at  any  time  with  the  reasons 
therefor.  Notification  ^ould  include: 

(i)  The  pages  of  the  CDP  with  the  text 
highlighted  to  show  deletions  and 
additions;  and 

(ii)  The  changed  pages  of  the  CDP  for 
replacement  in  the  CDP  binder. 

(5)  It  is  the  responsibility  of  the  CDQ- 
managing  organization  to  cease  fishing 
operations  once  its  respective  CDQ 
pollock  allocation  has  been  reached. 
Total  pollock  harvests  for  each  CDP  will 
be  determined  by  observer  estimates  of 
total  catch  and  catch  composition  as 
reported  on  the  daily  observer  catch 
message.  The  CDQ-managing 
organization  must  arrange  fat  processors 
to  transmit  a  copy  of  the  observer  daily 
catch  message  to  it  in  a  manner  that 
allows  the  CDQ-managing  oiganization 
to  inform  processors  to  cease  fishing 
operations  before  the  CDQ  allocation 
has  been  exceeded.  CDQ-managing 
organization  represmtatives  must  also 
inlformNMFS  within  24  hours  after  the 
CDQ  has  been  reached  and  fishing  has 
ceased.  If  NMFS  determines  that  the 
observer,  the  processor,  or  the  CDQ- 
managing  organization  felled  to  follow 
the  precadures  described  in  paragraph 
(h)  of  this  section  for  estimating  the  total 
harvest  of  pollock,  or  violated  any  other 
regulation  in  this  part,  NMFS  reserves 
the  right  to  estimate  the  total  pollock 
harvest  based  on  the  best  available  data. 

(f)  Suspension  or  termination  of  a 
CDP. 
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istuvioe  of  lutMefm  fOQuMionc  Tho 
ouraoaa  of  IhMS  noici  i>  tooiv*  inlKMlBd 
poraont  en  opportinly  to  peiUcipeto  in  the 
njM  manng  pnor  n  vw  lonpion  of  mo  mei 
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r:  Boaid  of  ^vamms  of  the 
Fedenl  RoMrve  System. 
ACTIDN:  Proposed  rule. 


UMI 


:  The  Boerd  is  propoeiiig 
amsndments  to  Reguktioo  U,  the 
reguletien  thet  coten  extensions  of 
aodit  hy  beiriu  thet  are  secured  ie 
wh^  or  ia  pert  bir  those  puhlidy 
traded  securities  defined  as  "auigiB 
stock".  Theee  ennufanents  are  being 
proposed  es  pert  ^  tm  Boere's  program 
to  perioAcelW  review  its  leguletions  as 
wi^  aa  to  MiH  tW  MoiNaiieBts  of 
section  303  of  the  KiegM  Community 
Redevelopment  add  Regulatory 
iBBptovement  Act  taf  1984.  Two  of  the 
Boet  important  effects  ^the  prc^esed 
ameBdmeuts  would  he  to  provide: 
Explicit  guidance  fin  bonks  financing 
1  stock  pwc^eeed  by  Iheir 
I  feou^  a  hreirer  deelsr  en  e 
eiBMS  pojiment  (er  COi).) 
ireolCTtexihiHtylior 
wilhdrewab  md  flidietitulione  of 
ceUalsnl  when  mhrgin  stock  is  pledged 
elong  wift  ceah  eouiveients  end  othv 
secwMoB  by  treetfag  the  enltae  credit  as 
a  single  loon.  In  edditi«i.  amendments 
would  conform  Regulatian  U  to  changes 
recently  proposedifor  Reguletirai  T 
regwding  increased  loan  vehie  for 
exchenge-traded  qptions  and  money 
market  mutual  fu^ds.  Technical 
amendments  would  update  the 
regulation  to  reflect  a  1991  Board 
interpretation  allowing  lead  banks  to 
apply  Rmulation  U  to  syndicated  loans 
ind^iendent  of  other  credit  extended  by 
83mdicate  bonks  a|id  rastrae  language 
indicating  that  the  exemption  for 
tanporary  financing  of  customer 


securities  transections  does  not  apply  to 
securities  purchased  at  a  broker^eeler. 
dates:  Qmunents  should  be  received  on 
or  before  February  15, 1996. 
ADDRESSES:  Comments  should  refer  to 
'  Docket  No.  R-0905,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Boerd  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
Roc»n  B-222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  NW.  between  Conetitution 
Avenue  uid  C  Street,  NW.)  at  any  time. 
Comments  received  %vill  be  avail^le  for 
inspection  in  Room  Kff-500  ofthe 
Martin  Building  between  9  a.m.  and  5 
pjn.  wedulinrs,  except  as  provided  in  12 
CFR  261.8  of  the  Boerd's  rules  regarding 
availability  of  information, 
ran  RMTMiii  wpoiiATiow  contact: 
Scott  Nolz.  Senior  Attorney,  or  Angela 
Desmond,  Sonim  Counsel,  Division  of 
Bonking  Suporvirion  aad  Regulatien, 
(202)  452-2781.  For  ueers  of 
Tolecgmwunketions  Device  fw  the  Deof 
(TDCH,  ploeao  ceatect  Derolhee 
Thi»npeoa,  (202)  452-3544. 
8IIPPI  nmmmf  spommtmn:  The  Board 
is  propoeing  UMndmonts  to  RegulatioD 
U  (12  CFR  pert  221).  "Credit  by  Bwiks 
fior  the  Porpoee  of  Purchasing  or 
Carrying  Margin  Stocks,"  as  part  of  its 
program  to  periodically  review  its 
regnlaMons  and  to  satiafy  requirements 
under  section  303  ^tho  Riegel 
Community  Redeveloimient  and 
Regulatory  taiipnvenont  Act  of  1994. 
The  propeeed  amendments  include 
coverage  of  beak  finenciag  of  securities 
purchMod  by  custoners  through  a 
hrt^r^deelor  o»  a  cash  bosis  and 
treatment  of  mixed-coUateral  loons 
(losns  secured  in  put  by  margin  stock 
and  in  part  by  other  oollatarel)  as  a 
single  loan  if  all  collateral  consists  of 
securities  mad  cash  equivalents. 
Confiorming  amendments  are  proposed 
in  light  of  die  recently  published 
amendments  to  Reguktion  T  (12  CFR 
part  220),  "Credit  by  Brokers  and 
Dealers"  (see  60  FR  33763;  June  29, 
1995)  that  would  incraese  the  loon  velue 
of  exchange-traded  options  and  money 
market  mutual  funds.  Two  tedmioad 
amendments  are  discussed  below. 
In  addition  to  the  amendments 
described  in  this  proposal,  comment  is 
invited  on  all  areas  of  Regulation  U, 


including  (but  not  limited  to)  whether 
the  regulation  can  be  eliminated, 
simplified,  or  the  burdens  imposed 
thereunder  eeeed. 


1. 
aOVP 

Benks  often  act  as  custodians  for  their 
customers'  securities.  These  securities 
are  generally  purchased  via  a  registered 
brokin-doalor  in  e  cash  account  and  sent 
to  the  budc  on  e  delivery-versue- 
peyment  (DVP)  basis.  ■  Banks 
traditionally  have  not  accepted 
secoritios  in  a  DVP  transaction  if  the 
custooier  dees  not  have  the  funds  to 
make  full  payment  on  hand  at  die  bank. 
Accepting  socurities  without  having  the 
customer's  hill  paymoit  on  hand 
involves  a  credit  relationship  similar  to 
a  customer  using  a  margin  account  at  a 
Ivoker-dealer. 

In  the  past  lew  years,  Systran 
examiners  and  staff  ofthe  Securities  and 
Exchange  Commission  have  alfegod  that 
certain  bonks  were  financing  theee  DVP 
purchases  without  doCTimentation  and 
in  excess  of  m«gin  requirements 
conteined  in  Re^ilatian  U.  The  hanks 
WHO  found  hi  violatfon  of  Rcfuktiea  U 
w  settiod  charges  without  admittiag  er 
dmying  dieir  culpobility.^ 

Provided  customws  have  sufficient 
coHeleMl.  BoBid  staff  hohevee  finaodng 
of  securitiee  purcheses  can  bo 
ecGoramodated  within  Ae  existing 
providoB  for  revolvingcredit 
agreements  foiud  in  %  221.3(c)  ^ 
Reguletien  U.  widi  the  addition  of  some 
cUffifying  languagB.3  However,  ft  should 
be  MIed  Ikat  this  wiH  not  reeuH  in 
exactly  equal  regulation  botwem  b^cs 
Mid  broker  deelorn  because  the 
cmnbinatiQa  of  Board,  SEC,  end  SRO 
rules  applicable  to  broker-dodors  in  this 
canaet  bo  recreeted  in  Re{pilBti<m 


■  CttMamen  pnichue  wcvritle*  at  a  broker 
dMler  on  ahlMr  a  caih  or  margin  batii,  using  either 
a  caah  or  mai^  aooonnt  Whan  a  cuatomar 
poichaaaa  a  Mcnrity  on  a  caah  baaia,  ha  ahhar 
dapoaita  the  full  pmchaae  price  in  the  caah  account 
or  aaka  to  have  the  aecurity  sent  to  his  agent 
(uaoally  a  cuatodlal  benk)  againat  full  pajrment  of 
the  pundieee  {Hka.  TUa  latter  method  ia  deecrihed 
in  aeclion  2ao.2(e)  of  Reguletian  T  ea  a  <M««e7 
ctgoinst  payment, /Mynwnt  moinst  deUveqr,  or 
CO  J),  tnuuaetion  and  ia  ganarally  rafvred  to  by 
the  induatiy  as  a  DVP  tranaartion. 

>  See,  e.g.,  SBCv.  Hansen,  730  P.  Snpp.  74 
(SJIXY.  i«se). 

*  Applying  the  aeciion  on  ievalving<redit 
sgreaments  wrill  ensure  that  benks  financing  such 
porefaeaaa  eatabliah  credit  limiU  for  their 
cuatomara,  including  limits  on  intiaday  trading. 


v.*  Board  staff  believes  that  the 
supondsocy  structure  6v  banking 
instttutions  and  the  requirement  that 
banks  establish  taodit  agreements  before 
fiff^nHng  theee  transaoHons  wfiU  lead 
banks  to  impose  some  edditional 
limitaHnne  thtfossolves.  but  bocause  the 
additional  requirements  applicable  to 
brokn^eelerB  are  not  conteined  in 
Regulatfon  T,  they  cannot  be  imposed 
by  Regulation  U. 

2.  Mfand-Goilateral  Loans 

Reguletion  U  does  not  apply  to 
extensions  of  securities  credit  that  are 
not  secured  at  least  in  part  by  margin 
stodL.  Loans  secured  in  pert  by  margin 
stock  end  in  pert  by  other  odlatttel  are 
Imown  as  "mboed-coUateral"  loons  and 
Regulation  U  has  always  required  some 
kind  of  separation  fat  these  types  of 
loens.  Although  a  single  credit 
Bgreement  may  be  used.'  $  221.3(e)  of 
Regulation  U  states  that  a  loan  secured 
in  part  by  mardn  stock  and  in  part  by 
other  coUatenu  "shall  be  treeted  as  two 
separate  loens."  This  separation 
requirement  has  been  the  subject  of 
numerous  inquiries  since  the  last 
revision  of  Regulation  U  and  has  led  to 
this  proposal  ror  a  relaxation  of  the 
regulation  in  this  area.' 

The  eection  on  mixed-collateral  loans 
does  not  present  a  problem  when  first 
applied  at  the  time  the  loan 
commitment  is  made,  as  it  merely 
requires  a  bank  to  determine  the  loan 
^ue  of  margin  stock  collateral  and 
then  vnify  that  the  other  collaterel  has 
a  good  foith  loan  value  sufficient  to 
make  up  the  difiierence  between  the  loan 
value  of  the  mergin  stock  and  the 
amount  of  credit  being  extended  and  to 


*Althoiigh  the  Board  doea  not  have  a 
maintenance  margin  in  ita  regulations,  broker- 
dealers  are  required  to  monitar  extensions  of 
securities  credit  under  SRO  rules,  call  far  additional 
coUatenl  when  merket  valuaa  &11  below  a  specified 
percentage,  and  aell  aooie  of  the  custcmer's 
securities  if  the  additianal  coUatarel  is  not  received. 
In  eddUon.  SRO  mles  require  customais  opening 
margin  armnints  to  depoeit  a  minimum  amoum  of 
equity  in  caah  or  aacurities  (ganarally  $2000). 

<  The  ebility  of  a  bank  to  uae  a  single  credit 
agtearoent  was  a  ratem  instituted  in  ISSS.  Before 
that  time,  aeperate  credit  agraaments  were  rsquirad 
for  the  stodi  collateral  and  the  nonstock  oollatenl. 

•Befare  19S3,  Regulation  U  covered  loens  lec&red 
by  any  stocL  A  "mixad-collataral"  loan  was  one 
aacnrad  in  pert  fay  stodi  and  in  part  by  other 
ooUateraL  Now  that  the  regulation's  acope  hes  been 
reduced  to  cover  only  loana  aecured  by  mergin 
stodc  a  "mbied'Coll^eral"  loan  is  one  securad  in 
pert  by  meigin  stock  end  in  pert  by  other  collateral. 
"tMier  coUataral"  may  inchida  stock  that  would 
have  bean  covered  under  the  previous  version  of 
Ragttlatlon  U  and  therefore  not  anbject  to  the 
proviaioiia  covering  mixedHslleleral  kians.  This 
reduction  in  the  seme  of  the  reguletion  had  the 
im'Btf'M  effect  of  reducing  the  flexibility  for 
withitaawala  and  aubatitutions  of  collateral  for 
mtxad-«oUatecal  loans. 


allocate  the  credit  secured  by  oech 
tranche. 

There  have  been,  however,  e  number 
of  inquiries  concerning  the  interplay  of 
S  221.3(e)  (mixed-coUsAeral  loans)  and 
S  221.3(f)  (withdrawals  and 
substituitions)  of  Regulation  U.  As  an 
example,  suppose  the  value  of  a 
custraner's  nonmargin  stock  collateral 
has  increased  over  time  but  the  value  of 
the  margin  stodc  has  not  In  spite  ofthe 
foct  that  the  overall  value  of  the 
collatwal  has  increased,  the  customer 
cannot  withdraw  margin  stodc  because 
this  "separate"  loen  does  not  have 
suffident  loan  value  to  permit  the 
withdrawal.  In  other  words,  changes  in 
coUatoal  value  in  one  tranche  have  no 
effect  on  the  other  tranche.  This 
separation  requirement  makes  collateral 
management  extremely  difficult. 

Board  staff  has  tried  to  respond  to 
inquiries  in  this  area  through 
interpretaticin  ofthe  existing 
regxiletion.''  However,  in  lig^t  ofthe 
growth  of  revolving  oedit  agreements 
secured  by  more  than  just  margin  stock, 
it  appears  that  the  current  rule  is 
unnecessarily  burdensome  to  effectuate 
the  statutory  scheme  of  regulation.* 

The  proposed  amendment  to  the 
section  on  mixed  collateral  loans  wotild 
still  require  the  regulatory  segregation  of 
collateral,  but  wotdd  expand  the  types 
of  collateral  that  could  be  securing  loans 
that  currenUy  can  only  be  secured  by 
margin  stock  to  include  all  finandal 
instniments  (stocks,  bonds,  and  cash 
equivalents).'  Acting  in  good  fiEuth,  a 
benk  would  be  able  to  value  all  finandal 
instruments  in  accordance  with  the 
margin  requirements  in  the  Supplement 
to  Regulation  U  ($  221.8)  and  permit 
substitutions  within  this  group  in 
conformity  with  the  section  on 
withdrawals  and  substitutions,  meaning 
the  aggregate  loan  value  of  the 
substituted  collateral  must  at  least  equal 
the  aggregate  loan  value  of  the  collateral 
withdrawn.  Under  the  proposed 
amendment,  credit  secured  by 


^  See,  e.g. ,  Federal  Reserve  Beguhtaiy  Service  S- 
923.2,  5-023.41.  and  5-423.42. 

'  Many  customers  who  have  securities  to  pledge 
as  collateral  beva  more  than  |ust  margin  stock  (they 
often  have  debt  securities  aa  wall).  The  aaction  on 
mixed<ollateral  loans  presumes  there  will  be  no 
change  in  the  collateral  once  It  has  been  pledged. 
The  number  of  inquiries  In  this  area  i*  an  indicetion 
that  this  is  often  not  the  case. 

*One  of  the  goals  of  the  section  on  mixed- 
collateral  loans  is  to  ensure  that  a  lender  does  not 
inflate  the  loen  value  of  nonmargin  oollateial  to 
ofbet  the  £ict  that  the  mergin  reguletions  limit  the 
value  of  mergin  stock  to  90  percent  of  its  current 
merket  value.  Moat  financial  instrumanU  have 
reedily  evailable  prices,  lessening  the  poesibility  for 
evasion  of  the  margin  requirements.  Other 
collateral,  such  as  reel  estate,  boeto  end 
automobiles,  is  more  likely  to  have  e  leas  well 
agreed  upon  market  value. 


nonfinandal  collateral,  mxh  as  real 
estate,  would  continue  to  be  treated  as 
a  separate  loan.  Comment  is  invited  on 
the  continuing  naed  for  separation  of 
oollatMol  between  finandal  instrummts 
and  other  collatijraL 

S>  Confonning  Amendments 

Although  the  Board's  margin 
regulations  provide  a  level  playing  field 
for  lenders  extending  purpose  credit 
secured  by  margin  stock,  statutory  and 
other  considerations  have  always  made 
the  scope  of  Regulations  G  and  U  less 
broad  than  that  of  Regulation  T.  ■<>  Two 
of  the  proposed  amendments  to 
Regulation  T  would  make  it  less 
restrictive  than  Regulation  U,  leading 
the  Board  to  propose  conforming 
amendments.  The  two  amendments 
would  allow  50  percent  margin  for 
exchange-treded  options  (currently 
given  no  loan  value)  and  good  faitn  loan 
value  for  money  market  mutual  funds 
(currently  given  50  percent  loan  value). 
In  addition,  the  definitions  of  "cash 
equivalent"  and  "examining  authwity" 
wotdd  be  added  from  the  R^ulation  T 
proposal  to  the  definiticmal  section  of 
Regulation  U. 

4.  Teduiical  Amendments 

Two  technical  amendments  are 
prop<Med.  The  first  would  add  a 
sentence  to  the  "singleKnedit  rule"  to 
reflect  a  1991  Board  interpretation 
allowing  the  lead  bank  to  perform 
Regulation  U  compliance  for  syndicated 
loans.  Hie  other  would  reinsert 
language  inadvertently  deleted  in  1983 
from  one  of  the  Regulation  U 
exemptions  for  credit  expended  to 
persons  other  than  broker-dealers.  ■  ■ 

5.  Soction-by*Section  Eiqilanation  of 
Propoeed  Changes  to  Regulation  U 

Section  221.1    Authority,  Purpose  and 
Scope. 

No  substantive  changes. 
Section  221.2    Definitions. 

(1)  Eliminate  letter  designations  for 
definitions  in  $  221.2  and  references 
thereto  in  §§  221.1(b).  221.3(a)  and 
221.7(c)(2). 

(2)  Add  definitions  (from  Regulation 
T)  for  caah  equivalent  and  examining 
authority  [nhmd  to  in  $  221.5(c)(9)(ii)). 


•opor  example,  although  the  Securities  Exchange 
Act  of  1934  requires  the  Bokrd  to  set  margins  for 
all  purchases  of  securities,  it  speciftcally  excludes 
bank  loans  on  nonconvertible  debt  lecurities. 

>  <  The  exemption  for  cradit  to  a  customer  to 
tempoterily  fiiunce  the  puxbase  or  sale  of 
securities  for  prompt  delivery  conUined  a 
restriction  prohibiting  its  use  for  securities 
purchased  et  s  brokar-dealar.  This  restriction  vm 
inadverteiitly  dropped  in  19S3  and  it  U  being 
reinaerled. 


F^Jaral 


/Vol  60.  No.  23>  /  Tuesday.  Decwnber  12.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  238  /  Tuesday.  December  12.  1995  /  Proposed  Rules         63663 


UMI 


(3)  Bxchide  n^ney  mafket  funds  from 
definitiaB  of  mafgin  $tock  so  as  to  give 
allow  them  goocl  £uth  loon  vahia. 

(4)  Edit  statenient  in  definiticm  of 
maximum  lotm  falue  that  "(phits.  calls 
and  conUiinatioiis  tbaiectf  have  no  loan 
value"  to  reflectjloan  value  far 
exdiangB-tradeq  options. 

Sectioa  221^    genera/  Requirmnents 

221.S(a)— Genaril  Rule 

O)  Edit  stMeniant  in  gaonal  rule  that 
collateral  other  than  mcuigiu  stock  has 
good  teith  loan  ^ue  to  reflect  fact  that 
puts  and  calls  th^t  do  not  qualify  as 
margin  stock  haije  no  loan  value. 

221.3(c)-4levoWingOedit  or  Multiple- 
Draw  Agreement 

(2)  Expand  sul^section  to  cover 
financing  of  sectirities  purchased  on  a 
paymmt-againsttdelivery  (or  DVP) 
basis. 

(syOttify  thatiFR  U-1  is  always  taken 
Kvhen  arrangement  is  established  and 
must  be  amended  far  subsequent 
disbursements  if|(i)  all  cc^taral  is  not 
pledged  up  frmt;  or  (ii)  collateral  has 
been  withdrawn  ot  sulwtituted  between 
dirttursements. 

221.3(d)— SingleiCredit  Riile 

(4)  Oarify  thati  single  credit  rule  does 
not  cover  syndicated  loans  (see  Board 
Interpretation  ori  loan  participations  in 
section  221.124  4f  Regulation  U). 

221.3(e)— MixediCollatnal  Loans 

(5)  Alter  appli^tion  of  rule  so  that 
instead  of  aepargjting  margin  stock 
collateral  from  nonmargin  stock 
collateral,  securities  and  cnh 
equivalents  are  separated  from  other 
types  of  collaterajl. 

Section  221.4    Agreements  of 
Nonmember  BarSa 

Editorial  change  reflects  comUning  of 
Forms  FR  T-1  aqd  FR  T-2. 

Section  221.5    Special  Purpose  Loans 
to  Brokers  and  Dealers 

No  substantive!  changes. 

Section  221.6    tempted  Transactions 

Restore  languafte  to  221.6(f)  that  credit 
is  not  to  be  used  by  a  customw  to 
purchase  security  from  a  broker- 
dealer. 

Section  221.7   (^List 

No  substantivq  changes. 

Section  221.8    Sifipplemeid 

Allow  (^ons  that  qualify  as  margin 
stock  the  same  loan  value  as  other 
margin  stock 


Regnlslwy  Flaaftimy  Act 

As  noted  in  the  summary,  the 
proposed  amendments  should  iminove 
the  regulation  by  providing  e]q>Iidl 
guidance  on  cerCsin  lending  prectiiaas 
and  greater  flexibility  in  verifying 
ctHnpliance  far  certain  types  of  loans. 
The  Boerd  believes  thme  will  be  a 
beneficial  ec<ni«nic  impact  if  this 
prfi^wsal  is  adopted.  Conunoits  are 
invited  (m  this  statement 

Paperwork  Reductkn  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  Ch.  35;  5  CFR 1320  Appnulix 
A.1),  the  Board  reviewed  the  propMod 
rule  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Manaaament  and 
Budget  Commmts  on  the  culections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Paperworii 
Reduction  Project  {7100-0115), 
Washington.  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mary  M. 
McLaughlin.  Federal  Reserve  Boud 
Clearance  Officer.  Division  of  Reseerch 
and  Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reeerve 
System.  Washington,  DC  20551. 

The  collection  of  infcmnation 
requirements  in  this  proposed 
re^ilation  are  found  in  12  CFR  part  221. 
This  information  is  required  by 
Regulation  U  and  auUiorixsd  l^  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C  78g  and  78w).  The  respondmts 
are  f(R^profit  financial  institutions. 
Records  must  be  retained  for  three  years 
after  the  credit  is  extinguished. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to.  this  infonnation 
coUection  unless  it  displays  a  currratly 
valid  0MB  control  number.  The  0MB 
control  numbw  is  7100-0115. 

No  additicmal  reporting  requirements 
or  modifications  to  existing 
recordkeeping  requiremmts  are 
proposed.  The  current  estimated  burden 
is  4  minutes  per  response.  There  are 
10,637  subject  respondents  making  an 
estimated  average  of  212  of  the  subject 
loans  annually,  for  a  total  of  157353 
hours  of  annual  burden  for 
recordkeeinng.  Based  on  an  hourly  cost 
of  $20,  the  aimual  cost  to  the  pubUc  is 
estimated  to  be  $3,157,060. 

Because  the  records  would  be 
maintained  at  banks  and  the  notices  are 
not  provided  to  the  Federal  Reserve,  no 
issue  of  confidentiality  under  the 
Freedom  of  InformatifH)  Act  arises. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  inftmnation 
is  necessary  for  the  proper  performance 
of  the  Federal  Reserve's  functions; 
including  whether  the  infonnation  has 


practical  utility;  (b)  the  accuracy  of  the 
Federal  Reserve's  estimate  of  the  burden 
of  the  proposed  infonnatim  collection. 
inchMung  the  cost  of  ocmii^ianoe;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d>  ways  to  minimixe  tha 
burden  of  iaibnnation  oollectitm  on     • 
respoidents.  including  throui^  the  use ' 
of  automated  collection  techniques  (V 
other  fanas  of  information  technology. 

List  ofSirivjscl^fn  12  CFR  Part  221 

Banks,  banking,  Biokere,  Credit 
Federal  Reserve  Syston,  Margin,  Margin 
requirements.  Investment  cmnpanies. 
Investments.  Reporting  and 
racordke^)U)g  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  pn^KMes  to  amend 
12  CFR  Part  221  as  follows: 

PART  221~CREDIT  BY  BANKS  FOR 
THE  PURPOSE  OF  PURCHASINQ  OR 
CAfmYMQ  MARGIN  STOCK 
(REQULATKNIU) 

1.  The  audiority  citati<m  for  Part  221 
is  revised  to  reed  as  follows: 

AmfaMritjr:  15  VS.C  78c  78g,  78h.  78q, 
and  78w.  • 

1221.1  [AmenOetfl 

2.  Secticm  221.1(b)  is  amended  by 
removing  the  word  "§  221.2(b)"  and 
adding  "§  221.2"  in  its  place. 

3.  Section  221.2  is  amended  as 
follows: 

a.  By  removing  the  alphabetic 
paragraph  designations  from  the 
definiticms  and  placing  the  definitions 
in  alj^betical  order; 

b.  By  removing  the  paragraph 
designation  (1)  in  front  of  the  definition 
of  Bonk,  by  designating  the  text 
fr^owing  the  wmk  Bcmk  as  paragraph 
(1).  by  revising  newly  designated 
paragraph  (1)  introductory  text  and 
paragraph  (2)  introductory  text; 

c.  By  adding  new  definitions  in 
alphabetical  order  fat  Cash  equivalent 
and  Examining  authority, 

d.  By  remov^  the  pmiod  at  the  end 
of  paragraph  (6)(iii)  and  adding  ";  or"  in 
its  place,  and  by  adding  new  paragraph 
(6)(iv)  to  the  definition  of  Mn^n  sioch 

e.  By  revising  the  third  sentence  of  the 
definition  of  Maximum  loan  value. 

Tbe  additions  and  revisicms  read  as 
follows: 

1221.2  DeOnMena. 

•  •       •       •      ■• 

Bank  (1)  Has  the  meaning  given  to  it 
in  section  3(a)(6)  of  the  Act  (15  U.S.C 
78c(a)(6))  and  includes: 

•  *        •        •        * 

(2)  Bank  does  not  include: 


Cosh  equivo/entmeens  negotiable 
bank  certificates  of  deposit  benkere 
acceptances  issued  by  banking 
institutions  in  the  United  States  and 
payable  in  the  United  States,  and  any 
security  issued  by  an  investment 
cnnpany  registered  under  section  8  of 
the  bivestment  Corapany  Act  of  1940 
(IS  U.S.Q  80a-8)  that  is  a  money  market 
fund  in  coraplianoe  with  all  applicable 
requirements  of  SEC  Rule  2a-7  (17  CFR 
270.2a-7). 

Bxamiiang  authority  means: 

(1)  The  national  serarities  exchange 
or  naticmal  securities  association  of 
whidi  a  bnikiK  at  dealer  is  a  member; 
or 

(2)  if  a  menflwr  of  more  than  one  self- 
regulatory  oiganization,  the  organization 
designated  by  the  Seoirities  and 
Exchange  Commission  (SEC)  as  die 
examining  authority  for  the  creditor. 

Margin  stock  *  *  * 

W  *  • 

(iv)  A  company  which  is  a  money 
market  ftmd  in  compliance  with  all 
applicable  rsquirements  of  SEC  Rule 
2a-7  (17  CFR  270.2a-7). 

Maximum  loan  value  *  *  *  Puts, 
calls  and  combinations  thereof  that  do 
not  qualify  as  margin  stock  have  no  loan 
valtM.  • ,  •  • 


•  4.  Section  221.3  is  amended  as 
follows: 

a  By  revising  the  last  sentence  of 
paragraph  (a)(1); 

b.  By  revising  paragraph  (c); 

c.  By  adding  a  sentence  to  the  end  of 
paragraph  (d)^); 

d.  By  revising  paragraph  (e).  The 
revisions  and  additions  read  as  follows: 

1221.3   Qeneral  rsqulramenta. 

(a)*  ••(!)••  •AU other 
collateral,  except  for  puts  and  calls,  has 
good  faith  loan  value,  as  defined  in 
§221.2  of  this  part. 
•       •       •       *       • 

(c)  Purpose  statement  for  agreements 
involving  revolving  or  multiple-draw 
credit  or  financing  of  securities 
purchases  on  a  payment-o^nst- 
delivery  basis.  (1)  If  a  bank  extends 
credit,  secured  directiy  or  indirecUy  by 
any  margin  stock,  in  an  amount 
exceeding  $100,000.  under  an 
agreement  involving  revolving  or  other 
multiple-draw  credit  or  financing  of 
securities  pimihases  on  a  payment- 
against-delivery  basis.  Form  FR  U-1 
must  be  executed  at  the  time  the  credit 
arrangem«it  is  originally  established 
and  must  be  ammded  as  described  in 
paragraph  (c)(2)  of  this  section  for  each 
disbursement  if  all  of  the  collateral  for 


the  agreement  is  not  pledged  at  the  time 
the  agreement  is  originally  est^lisbed. 

(2)  If  a  purpose  statement  executed  at 
the  time  the  credit  arrangement  is 
initially  made  indicates  that  the  purpose 
is  to  purchase  or  carry  margin  stock,  the 
credit  will  be  deemed  in  compliance 
with  this  part  if  the  maximum  loon 
value  of  the  collateral  at  least  equals  the 
aggregate  amount  of  funds  actually 
disbursed  or  at  the  end  of  any  day  on 
which  credit  is  extended  under  the 
agreement,  the  bank  calls  for  additional 
collateral  sufficient  bring  the  credit  into 
compliance  with  §  221.8  (the 
Supplement).  For  any  purpose  credit 
diwursed  under  the  agreemmt  the 
bank  shall  obtain  and  attach  to  the 
executed  Form  FR  U-1  a  currmt  list  of 
oollatnal  which  adequately  supports  all 
credit  extended  under  the  agreement. 

(d)*  '.  •(!)•  *  •  Syndicated  loans 
need  not  be  aggregated  with  other 
unrelated  purpose  credit  extmded  by 
thesamebenk. 


7.  Section  221.7  is  amended  by 
revising  paragrafA  (c)(2)  to  reed  as 
foUotvs: 


(e)  Mixed  collateral  loans.  (1)  A 
purpose  credit  secured  in  pert  by 
ma^{in  stock  and  in  part  l^  collateral 
other  than  securities  and  ash 
equivalents  shall  be  treated  as  two 
separate  loans,  one  secured  by  margin 
stock  and  any  other  securities  and  cash 
equivalents  and  one  by  all  other 
collateral.  A  bank  may  use  a  single 
credit  agreement,  if  it  maintains  records 
identifjdng  each  portion  of  the  credit 
and  its  collateral. 

(2)  A  purpose  credit  secured  entirely 
by  securities  and  cash  equivalents  may 
be  treated  as  a  single  loen. 
•       •       *       •       • 

5.  Section  221.4  is  amended  by 
revising  the  parenthetical  phrase  in  the 
middle  of  paragraph  (a)  to  read  as 
follows: 

y2zi.4   AQieeftiefite  Of  nofimevnoer  banka. 
(a)*  *  *  (See  Form  FR  T-1,  T-2) 


6.  Section  221.6  is  amended  by 
revising  paragraph  (0  to  read  as  follows: 

f  221.6   Exempted  tranaaettona. 

•       •       •        •       • 

(f)  To  any  customer,  other  than  a 
broker  or  dealer,  to  temporarily  finance 
the  purchase  or  sale  of  securities  for 
prompt  delivery,  if  the  credit  is  to  be 
repaid  in  the  ordinary  course  of 
business  upon  completion  of  the 
transaction  and  is  not  extended  to 
enable  the  customer  to  pay  for  securities 
purchased  in  an  account  subject  to  pari 
220  of  this  chapter; 


1221.7 


for  tie  M  or  ore 


(2)  No  longer  substantially  meets  the 
provisions  of  paragr^>h  (b)  of  this 
section  a*  the  definition  of  OTCmoigin 
stock  in  §  221.2  of  this  part 

8.  Section  221.8  is  amended  by 
revising  paragra{^  (a)  and  (c)  to  read  as 
follows: 


f221J 

efNMil 

(a)  MaxJmujn  loan  value  of  margin 
stock.  The  maximum  loan  value  of  any 
margin  stock  is  fifty  percent  of  its 
current  market  value. 


(c)  Maximum  loan  value  of  options. 
Enoept  for  options  that  qualify  as  margin 
stock,  puts,  calls,  and  combinations 
thereof  have  no  loan  value. 

By  order  of  the  Board  of  Govemora  of  the 
Federal  Reserve  System,  December  6,  IMS. 
Wtmtm  W.  imiM, 
Secretary  of  the  Board. 
(FR  Doc  95-30131  Piled  12-11-95;  «:4S  am) 
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Ail  wm  Uilnooa  DlraclhMo;  BoainQ 
Modal  747-400  Sortoa  Alrplanoa 
Powofodby  Gtonoral  Electric  CF6  60C2 
or  Pratt «  WMInoy  PW4000  Sortoa 
Enginaa 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

aumuMf:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-400  series 
airplanes.  This  proposal  would  require 
modification  of  the  engine  fuel  feed 
system.  This  proposal  is  prompted  by 
reports  indicating  that  the  coupling  nut 
on  the  fuel  tube  on  the  outboard  strut 
(engine  position  1)  fractured.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  frectiuing 
of  the  coupling  nut,  which  could  result 
in  releese  of  fuel  onto  the  engine 
cowling  and  a  subsequent  fire. 
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DATES:  Cofounents  must  be  leoeivBd  by 
February  6, 1994. 

AOORESSCS:  Sufainit  comments  in 
triplicate  to  the  Fedwal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Ruled  Docket  No.  95-NM- 
98-AD.  1601  Li^d  Avenue.  SW.. 
Ronton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  betweef  9:00  a.m.  and  3UX) 
p.m..  Monday  through  Friday,  except 
Federal  holiday^. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bam 
Bo^ng  Commercial  Airplane  Group, 
P.O.  Box  3707,  $Battle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directc^te,  1601  Und 
Avratie,  SW.,  Roiton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACTr 
Tamra  J.  Elkins,  Aerospace  Engineer, 
Pn^mlsion  Branch,  ANM-140S.  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  lind  Avenfe,  SW.,  Ronton, 
Washington;  tel^hone  (206)  227-2669; 
{bx  (206)  227-ll|Bl. 

SUPPLfMENTARY  IIFORMATnN: 
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Invited 

Interested  persons  are  invited  to 
participate  in  th4  making  of  the 
propomd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rule|s  Docket  number  and 
be  submitted  in  ^pUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  dosing  date 
for  comments,  specified  above,  will  be 
considered  befcne  taking  acticm  on  the 
proposed  rule.  T|ie  proposals  contained 
in  this  notice  ma^  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  aiid  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  b^  available,  both  before 
and  after  the  clo^g  date  for  comments, 
in  the  Rules  Doc^t  for  examination  by 
interested  persons.  A  report 
summarizing  eacii  FAA-public  contact 
concerned  with  ^e  substance  of  thif 
proposal  will  be  filed  in  the  Rules 
Do(±et. 

Commenters  Wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  reseonse  to  this  notice 
must  submit  a  s^f-addressed.  stamped 
postcard  on  whiqh  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-98-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  cemmenter. 


AvaUaWIilyafNPRKfe 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  sulHnitting  a  request  to  the 
FAA,  Thuuport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
95-44M-98-AD,  1601  Lind  Avenue. 
SW..  Ronton.  Washingttm  98055-4056 

Diacnasion 

The  FAA  has  received  reports 
indicating  that  the  coupl'ng  nut  on  the 
fuel  tube  on  the  outboud  strut  (engine 
position  1)  on  several  Boeing  Model 
747-400  series  airplanes  fractured. 
Fracturing  of  the  coupling  nut  caused 
fuel  to  leak  onto  the  engine  cowling. 
This  fiacturing  has  been  attributed  to 
relative  movement  between  the 
outboard  stmts  (engine  positions  1  and 
4)  and  the  wing  front  spar.  Fractiiring  of 
the  coupling  nut  on  the  fuel  tube  can 
resuh  in  releese  of  fiiel  onto  the  engine 
cowling.  This  condition,  if  not 
corrected,  could  result  in  a  fire. 

The  FAA  has  reviewed  and  approved 
two  service  bulletins  that  describe 
procedures  for  modification  of  the 
engine  fiiel  feed  system: 

1.  Boeing  Alert  Service  Bulletin  747- 
28A2185.  Revision  1.  dated  September 
21, 1995,  which  appUes  to  certain 
Model  747-400  series  airplanes 
powoed  by  either  General  Electric  CF6- 
80C2  or  Pratt  &  Whitiiey  PW4000  series 
engines.  This  service  bulletin  describes 
procedures  for  replacement  of  the  strut 
fuel  tubes  and  couplings  at  engine 
positions  1  and  4.  The  replaoemoit 
involves  installing  new  shrouded 
couplings  that  have  been  redesigned  to 
be  more  flexible  in  response  to  the 
relative  movement  between  the 
outboard  struts  and  the  wing  front  spar. 

2.  Boeing  Service  Bulletin  747-28- 
2146,  dated  August  13. 1992,  which 
applies  to  certain  Model  747-400  series 
airplanes  powered  by  General  Electric 
CF&-80C2  series  engines.  This  service 
bulletin  describes  procedures  for 
installation  of  new  fuel  lines,  shrouded 
fuel  line  couplings  redesigneid  to  be 
more  flexible  (between  the  strut  mid 
bulkhead  and  the  wing  front  spar),  and 
drain  lines  at  each  engine  position  to 
provide  a  drain  path  from  the  new 
couplings  to  the  existing  drain  system. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  engine  fuel 
feed  system.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Operators  should  note  that,  although 
Boeing  Service  Bulletin  747-28-2146 
reconunends  installation  of  fuel  lines. 


couplings,  and  drain  lines  at  each 
engine  portion,  this  proposed  AD 
would  require  those  installations  tmly  at 
engine  positions  1  and  4.  The  FAA  finds 
that  the  addressed  unsafe  condition 
does  not  exist  with  regard  to  engine 
positions  2  and  3,  since  relative 
movement  between  those  engine 
positions  and  the  wing  front  spar  is 
insufficient  to  cause  fracturing  of  the 
coupling  nuL  Further,  the  FAA  has 
received  no  reports  of  fracturing  of  the 
coupling  nut  that  have  been  attributed 
to  relative  movement  between  engine 
positions  2  and  3  and  the  wing  front 
spar. 

There  are  approximately  226  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet 

The  FAA  estimates  that  34  airplanes 
of  U.S.  r^stry  would  be  required  by 
this  proposed  AD  to  replace  the  strut 
fuel  tubes  and  couplings  at  engine 
positions  1  and  4  in  accordance  with 
Boeing  Alert  Service  Bulletin  747- 
28A218S.  That  replacement  would  take 
approximately  74  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $9,582  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  replacement  on  U.S. 
operators  is  estimated  to  be  $476,748,  or 
$14,022  per  airplane. 

Currently,  there  are  no  Model  747- 
400  series  airplanes  on  the  U.S.  Register 
that  would  be  required  by  this  AD  to 
accomplish  the  installation  specified  in 
Boeing  Service  Bulletin  747-28-2146. 
However,  should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  162  work  hours  per 
airplane  (81  work  hours  per  engine:  2 
engines  per  aiiplane)  to  accomplish  the 
proposed  installation,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $9,582  per  airplane. 
Based  on  these  figiues,  the  cost  impact 
of  this  proposed  installation  would  be 
$19,302  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederalisQOa  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  the  DOT 
RegiUatory  Polides  and  Procediires  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Reguktcny 
Flexibility  Act.  A  cofy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dodcet  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sid>iects  in  14  CFR  Fait  39 

Air  transpwtation.  Aircraft.  Aviation 
safety,  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  30-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  dtation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  USC  106(g),  40101, 40113, 
44701. 

§39.13   [Amandadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boafaig:  Docket  9S-NM-g8-AD. 

Aoplicability:  Model  747-400  series 
aiipianes  powered  by  General  Electric  CF6- 
80C2  or  Pntt  ft  Whitney  PW4000  series 
engines;  as  identified  in  Boeing  Alert  Service 
Bulletin  747-28A2185,  Revision  1,  dated 
September  21. 199S,  and  Boeing  Service 
Bulletin  747-2»-2146,  dated  August  13, 
1992;  certificated  in  any  category. 

Mole  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardJess  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfonnance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/opeiator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafia 
condition;  or  difiisrent  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  efiEact  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  tliis  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  lemove  any  airplane  from  the 
applicabiUty  of  this  AD. 

CompHanoe:  Required  as  indicated,  unless 
accomplished  pre>^ously. 


To  prevent  fracturing  of  the  coupling  nut. 
which  could  result  in  release  of  hisl  onto  the 
engine  cowling  and  a  subsequent  fire, 
accomplish  the  following: 

(a)  Within  18  months  after  the  efiisctive 
date  of  this  AD,  accomplish  the  requirements 
of  paragraph  (aKD  or  (aXZ),  as  applicable. 

(1)  For  Model  747-400  series  a^lanes 
identifiMl  in  Boeing  Alert  Service  Bulletin 
747-28A2185,  Revision  1,  dated  September 
21, 1995:  Replace  the  strut  fuel  tubes  and 
couplings  at  engine  numbers  1  and  4  with 
new  redesigned  (shrouded)  couplings,  in 
accordance  with  that  alert  service  bulletin. 

(2)  For  Model  747-400  series  airplanes 
having  variable  aumliers  RT841  through 
RT650  inclusive,  identified  in  Boeing  Service 
Bulletin  747-28-2146,  dated  August  13, 
1992:  On  engine  positicms  1  and  4  only, 
install  new  mel  lines,  shrouded  fuel  line 
couplings  (between  the  strut  mid  bulkhead 
and  the  wing  front  spar),  and  drain  lines  in 
accradance  with  that  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Srattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  tluough  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manner,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  6, 1995. 
Danell  M.  PederaoD, 
ActingManager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
(FR  Doc.  95-30213  Filed  12-11-95;  8:45  am) 
SajJNQ  coot  4t10-13-U 


14CFRPart39 

[Docket  No.  95-NM-78-^D] 

Airworthiness  Directfves;  Airbus  MocM 
A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300-600  series 
airplanes.  This  proposal  would  require 
inspections  to  deted  corrosion  and 
cracking  of  the  lower  horizontal- 
stabilizer  cutout  longeron,  the  comer 
fitting,  the  skin  strap,  and  the  outer 
skin;  and  repair,  if  necessary.  This 


proposal  is  prompted  by  cracking  found 
at  the  lower  comer  of  the  horizontal- 
stabilizer  cutout  longeron  during  a  full 
scale  fetigue  test  The  actions  spedfied 
by  the  proposed  AD  are  intended  to 
prevent  such  cracking,  which  could 
result  in  reduced  structural  integrity  of 
the  horizontal  stabilizer  cutout 
longeron. 

DATES:  Comments  must  be  received  by 
January  23, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Diredorate,  ANM-103, 
Attention:  Rules  Docket  No.  9S-NM- 
78-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch ,  ANM-1 13, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Rent(m, 
Washington  98055-4056;  telephone 
(206)  277-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  malung  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
spedfied.  All  commimications  received 
on  or  before  the  closing  date  for 
comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  mle.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
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rabmitted  in  tmpo$m  to  dds  notioa 
must  submit  s  sdl-iddwsssd.  stamped 
postcaid  on  whicb  |he  faUowing 
stitemsot  is  msde:  fCommsnts  to 
Dodcat  Numbsr  954NM-78-AD."  The 
postcard  will  be  daja  staoqied  and 
ratufnsd  to  die  contmsoter. 

AvailaUli»forNP9»te 

Any  pencm  may  obtain  a  copy  of  &is 
NPRM  by  submittiifg  a  raquast  to  the 
FAA  TYsn^oft  AiiUane  Diiectnate, 
ANM-103,  Attenti<m:  Ruks  Docket  Na 
95-NM-78-AO.  IMl  Lind  Avenue. 
SW.,  Ranton.  Washington  98055-4056. 


The  Diiecti<m  Gi|ienle  de  I'Aviatian 
Civile  PGAC),  wbi^h  is  die 
ainrofthiness  authctttty  fior  Fhmoe. 
recently  notified  th4  FAA  diat  an  unsafe 
conditifln  may  existi  on  certain  Aiifaus 
Model  A300-600  ssHes  aiiplanes.  The 
DGAC  advises  diet,  during  a  full-scale 
fittigue  test,  cnddnt  urasKiund  en  the 
test  airplane  at  the  mwer  comer  of  the 
horiwptal-stabiliaet  cutout  longeron, 
between  frame  (FIO^Tand  FRBO and 
between  stringer  (stGR)  24  and 
STC»27,  left-  and  r%ht-hand.  The 
cracking  was  found  eiter  87.675 
simulated  flights.  S^ch  teisue  cracking, 
if  not  corrected,  owild  rssuR  in  reduced 
structural  integrity  $f  the  horizontal 
stabUatr  cutout  longeron. 

Airinis  has  issued  Service  Bulletin 
A300-43-6042.  Revision  1,  dated 
February  20. 1995.  which  describes 
procedures  far  rep8(|ltive  visusl  and 
eddy  cuiient  inspedlans  to  detect 
coiTosion  snd  crackiDg  of  the  lower 
horisontal-stahiHaew  cutout  longeron, 
the  comm  fitting,  the  sk^  strap,  and  the 
outer  skinbetwreen  fRB7  snd  FR80  and 
betwsen  STCS24  ami  STGR27.  left-  and 
righMiand;  and  repeir.  if  necessary.  The 
service  bulletin  also  describes 
procedures  for  repetitive  rotating  probe 
inqMctions  to  detect  cncks  in  tbs 
festaner  holes  at  theeame  locations,  and 
repeir,  if  necesssry.  the  service  bulletin 
also  dsecribeiprooetturss  for  certain 
foUow-«n  actiona,  wbich  include 
i««t«iHng  a  new  corner  fitting,  <n«t«lHng 
anewlaagBron.and|pei{ar.    ->^ scold 
woridngprocedumaBpairlngu   icsof 
csrtain  meesursmoits.  The  DGAc 
classified  diis  service  bulletin  as 
mandatofy  and  issued  Frandi 
airwotthiness  dirscdve  (CN)  94-269- 
171(B)R1.  dated  MaSch  29. 1995,  in 
(xdor  to  assure  the  continued 
airw(Hthiness  of  the#e  airplanes  in 
France. 

This  airplane  modsl  is  manufactured 
in  Francs  and  is  typf  csstifictted  for 
operation  in  the  United  States  under  the 
provisions  of  secticai  21.29  of  the 
Fedstal  Aviation  Rstulations  (14  CFR 


21.29)  and  die  applicable  bilatacal 
airworthiness  agresmeut.  Pursuant  to 
this  bilateral  airworthiness  agrssment, 
the  OGAC  has  kept  the  PAA  hifinmed 
of  the  situation  deecribed  dbove.  The 

FAA  has  •rramirMMl  the  finriiny  of  the 

DGAC.  reviewed  all  available 
infonnetien.  and  detennined  that  AD 
action  is  necessaiy  far  products  of  this 
type  design  that  are  osstificated  for 
operation  in  the  United  States. 

Since  en  unsafe  ocmdition  has  been 
identified  that  is  likebr  to  exist  or 
develop  on  other  aiiplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  visual  and  eddy  cunent 
inspections  to  detect  conosion  and 
fatigue  cracking  of  the  lower  horiztmtal- 
stabilizer  cutout  longeron,  the  comer 
fitting,  the  skin  strep,  and  die  skin 
between  FR87  and  FRB9  and  bet«veen 
ST(ai24  and  STGR27.  left-hand  and 
right-hand.  The  propoeed  AD  would 
also  require  repetitive  rotating  probe 
inspecticms  to  detect  cracks  in  the 
fesfener  holes  at  the  ssme  locaticms;  and 
repair  or  certein  a  follow-on  actions,  if 
necessery.  The  actions  would  be 
required  to  be  accomplished  in 
accordenoe  with  the  service  bulletin 
described  previously.  Cotain  repain 
would  be  required  to  be  aoccmplished 
°  in  aocordanoe  with  a  method  ^proved 
by  the  FAA. 

Operatore  should  note  that  certain 
requirements  of  this  proposed  AD 
wmild  differ  from  actions  reconmended 
in  the  referenced  Airbus  servioe 
bulletin.  The  servioe  buU^in  specifies 
that  inspection  thresholds  and  intervals 
may  be  adjusted  based  on  certain 
average  flkht  operations  of  the  ainlane. 
However,  the  FAA  has  determined  that 
such  adjustments  would  not  address  the 
unsafe  condition  in  a  timely  manner. 
Therefore,  this  proposed  AD  does  not 
permit  such  adjustments,  hi  developing 
the  appropriate  compliance  time  for  the 
propoeed  rule,  the  FAA  considered  not 
only  the  manufecturer's 
recommendation,  but  the  safety 
implications  involved  with  rmnUng  of 
the  horizontal-stabiHaer  cutout  longeron 
and  the  number  of  lan«Hng«  t}\^  hni\ 
been  accumulated  when  cracking  was 
detected,  hi  light  of  these  factors,  the 
FAA  finds  the  compliance  times 
specified  in  the  proposed  AD  for 
initisting  the  required  actions  to  be 
warranted,  in  that  they  represent  an 
iq>propriate  interval  of  time  allowable 
for  the  affected  airplanes  to  continue  to 
operate  without  oompromisinB  safety. 

Additionally,  the  service  bulletin 
specifies  that  operators  need  not  count 
touch-end-go  UnHingf  in  determining 
the  total  number  of  landings  between 
two  consecutive  inspections,  even  if 


those  landings  are  less  dien  five  percent 
of  the  tendings  between  inflection 
intervals.  Since  the  fatiaue  creddng  thtf 
was  fbund  in  the  lowerhoriaaotal 
stahiHaw  cutout  longeron  is  aggravated 
by  landing,  the  FAA  finds  that  all  touch- 
and-go  landings  must  be  counted  in 
determining  this  total  number  of 
landings  between  two  consecutive 
inmectiops. 

The  FAA  estimates  that  2  siipfanes  of 
U.S.  registry  would  be  afiscted  Iqr  this 
proposed  AD.  that  it  would  take 
qiproximately  268  woric  houn  per 
airplane  to  acomiplish  the  proposed 
actions,  and  that  me  average  labor  rate 
is  160  per  work  hour.  Baaed  on  thne 
figuree.  the  coet  impect  of  the  propoeed 
AD  on  U.S.  operaton  is  estimated  to  be 
$32,160  to  $16,080  per  airolane. 

The  coet  impact  Bgan  cUscussed 
above  is  based  on  aasumptions  diet  no 
opecetor  hes  yet  aooompUshed  any  of 
the  propoeed  requirements  of  this  AD 
action,  and  that  no  operetor  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  ado]ited. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efliscts 
on  the  States,  on  the  rel^onship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  respmislbilities  among  the 
various  levels  of  government  Therefore, 
in  aooatdance  with  Executive  Order 
12612.  it  is  determined  that  this 
pn^Mxal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparatimi  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulaticm  (1) 
is  not  a  "significant  regul^ory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  nde"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  Febiuary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impect,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  die  draft 
regulatory  evaluation  prqiared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rulee  Dodcet  at  the 
locatitm  provided  under  the  caption 


PART  i^— ANHMOKTNMCSS 


Uat  ef  S«di)eclB  hi  14  CFR  Pert  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The] 


Accordingly,  pursuant  to  the 
authority  delated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pert 
39  of  the  Federel  Aviaticm  Regulations 
(14  C7R  part  39)  as  follows: 


1.  The  authority  dtation  fat  part  39 
continues  to  reed  as  follows: 


:  49  U.S.C  An>.  1354(a),  1421 
and  1423: 49  UJS.C.  ia6(g):  and  14  CFR 
11.89. 

188.18   [Amandoq 

2.  Section  39.13  is  smended  by 
adding  the  following  new  airworthiness 
directive: 
Aiitae  Imimtakm  Docket  95-NM-78-A0. 

AppUoatuUty:  Model  A300-400  nries 
aiiplniet  on  which  Airbus  Modification  No. 
6146  has  not  been  installed,  certificated  in 
any  category. 

Nsis  1:  This  AO  applies  to  each  airplane 
identified  in  fiie  preceding  applicability 
provieioD,  reganUefls  of  whauwr  it  has  been 
ipnrftflMJ,  altered,  or  repaired  in  the  area 
nibfact  to  the  requirements  of  this  AO.  For 
airfrianss  tliat  have  been  modified,  altered,  or 
repairsd  so  tliat  the  performance  of  the 
reipiiiements  of  this  AO  is  aSscted,  the 
owner/operator  must  use  the  authority 
pnnridea  in  panpaph  (f)  of  this  AD  to 
request  approval  from  die  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  difinent  actions  necessary  to 
address  the  unsafe  condition  described  in 
tiiis  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
pieeenoe  of  any  modification,  alternation,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imless 
accomplished  preidoosly. 

To  prevent  rednoed  structural  integrity  of 
die  horiaontal  stabiUaer  cutout  bngeron  due 
to  fatigue  cracking,  aconnpiish  the  following: 

(a)  Prior  to  die  accumulation  of  18,000  total 
landings,  or  within  2,000  landings  after  the 
effective  (fate  of  this  AD,  whichever  occurs 
faten  Perform  a  visual  and  an  eddy  current 
inspection  to  detect  cracks  and/or  corrosion 
of  Areas  1  and  2  of  ti^e  lower  horizontal 
stB^iilizer  cutout  longeron,  as  defined  in 
Airbus  Service  Bulletin  A300-53-6042, 
Revisicm  1,  and  dated  February  20, 1995. 
Perform  the  inspections  in  acoardance  with 
the  service  bullstia 

(b)  Perform  a  visual  and  an  eddy  current 
inspection  to  detect  cracks  and/cv  corrosion 
of  Area  3  of  the  lower  horizontal-stabilizer 
cutout  longeron,  as  defined  in  Airbus  Service 
Bulletin  A300-53-6042,  Revision  1,  dated 
PelRuary  20, 1995.  I^erform  these  inspections 
in  aocofdanoe  with  tlie  service  bulletin,  at  the 
fater  of  the  times  specified  in  paragraph  (bKD 
and(bM2)ofthisAO. 

(1)  Prior  to  the  accumulatimi  of  24,000 
total  landings,  but  not  before  the 
accumufation  of  18,000  total  landings:  or 

(2)  Prior  to  the  accumulation  of  2,000 
lamtinyi  after  the  effective  dste  of  this  AD. 

(c)  If  no  creddng  is  detected  during  any 
inspection  required  by  this  AD:  Prior  to 
further  fli^t  cold  wot  and  ream  the 
vacated  futeiier  holes,  in  acoordanoe  widi 


Airbus  Servioe  BuUstin  AaOD-53-6042. 
Revision  1,  dated  Felvuary  20, 1995;  and 
perform  the  requirements  of  pwagr^ih  (cXl) 
or  (cH2)  of  diis  AD,  as  applicable. 

(1)  For  airplanae  m  vdiich  no  aaddng  is. 
found  inArea  1  or  2:  Repeat  tbe  inspections 
required  by  paragraph  (a)  of  this  AD 
thereafter  at  intwvals  not  to  exceed  6,000 
flight  cycles. 

(2)  For  airplanes  on  which  no  cracking  is 
found  in  Area  3:  Perfrnm  the  various  follow- 
on  actions  in  accordance  with  the  service 
bulletin.  (The  follow-on  actions  include 
installing  a  new  comer  fitting,  installing  a 
new  fongeron  and  performing  a  cold  woridng 
procedure.)  After  accomplishment  of  these 
follow-on  actions,  no  further  action  is 
required  by  this  AD. 

(d)  If  any  cracking  is  detected  during  any 
inspection  required  by  this  AD,  perfnm  the 
requirements  of  paragraph  (d)(1)  or  (dK2)  of 
this  AD,  as  applicMe. 

(1)  If  any  cracking  is  found  in  Area  1  or  3 
that  is  within  the  limits  qiecified  in  Airbus 
Service  bulletin  A300-53-e042,  Revision  1, 
dated  February  20, 1995:  Prior  to  further 
flight,  repair  in  acoordanoe  with  tlie  service 
bulletin. 

(2)  If  any  dacUng  is  found  in  Area  2,  or 
if  any  craddng  is  fioucd  in  any  area  and  that 
cracldng  is  beyond  the  limits  described  in 
Airbus  Service  Bulletin  A300-53-6042, 
Revision  1,  dated  Felsuary  20, 1995:  Prior  to 
further  fight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

(e)  If  any  corrosion  is  detected  during  any 
inspectim  required  by  this  AD,  prior  to 
furdier  flight,  repair  the  comwion  in 
accordance  %vith  Airlxis  Service  Bulletin 
A300-53-6042,  Revision  1,  dated  February 
20, 1995. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  tlie  Manager, 
Standardization  Branch,  ANM-113. 
Operators  diall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on       , 
December  6, 1995. 
DaReUM.Pedarasii, 
Acting  Monger,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Od&  95-30212  Filed  12-11-95;  8:45  am] 


FEDERAL  OOMMUMCATIONS 


47  CFR  Parti  64  and  68 

IPC  ooetNt  No.  fr-ias;  FCC  m-n4i 


to 

E^iiipiiiaiit  and 


by 

AM 


CompatMMy) 

AOBICY:  Federal  Ccunmuiiications 

Commission. 

action:  Propoeed  rule. 

summary:  On  November  28, 1995,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  (NPRM)  regarding 
hearing  aid  compatibility  of  wirelLM 
telephones.  Rules  prt^iMed  in  the 
NPRM  would  require  thet  all  wiraline 
telephones  in  the  workplace,  confined 
settings  (e.g.,  hospitals,  nursing  homes) 
and  hotcils  and  motels  eventuaLy  would 
be  hearing  aid  compatible  and  hisvs 
volume  control.  This  NPRM  contains 
propoeed  or  modified  information 
colksctions  sub)ect  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  It  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (CMB)  for 
review  under  Section  3507(d)  of  the 
PRA.  OMB,  the  general  public,  and 
other  Federal  agencies  are  invited  to 
comment  on  the  proposed  or  modified 
information  collections  contained  in 
this  proceeding. 

DATES:  Written  comments  by  the  public 
on  the  NPRM  and  on  tbe  proposed  and/ 
or  modified  information  collections  are 
due  on  or  before  January  12, 1996,  and 
reply  comments  are  due  on  or  before 
February  16, 1996.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
propmed  and/or  modified  information 
colli9ctions  on  or  before  February  12, 
1996. 

ADDRESSES;  Office  of  tbe  Secretary, 
Room  222,  Federal  Communications 
Commission,  1919  M  Street,  NW, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
inrormatioD  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Fedrael  Communications 
Commission,  Room  234, 1919  M  Street, 
N.W„  Washington,  DC  20554,  or  via  the 
Internet  to  dconwayOfcc.gov,  and  to 
Timodiy  Fain.  OMB  Desk  Officer,  10236 
NEOB.  725— 17th  Street.  N.W., 
Washington,  DC  20503  or  vfa  the 
Internet  to  fain— tttal.eop.gov. 
FOR  FURTHER  StFORMATION  CONTACT:  Gn% 
Lipscomb,  Attorney,  202/418-2340,  Fax 
202/418-2345,  TTY  202/418-0484, 
ghpscomOfcc.gov,  Network  Services 
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Dtvi«top.OwMnnii  Cmkr  Buwu.  For 
■ddltiaaal  ialDnxi4ticni  ooBOHiifaig  tfw 

knt  oantainM  in 
this  NFRM  oonted  Daradiy  Conway  «t 
202-418-0217.  or  Vl«  tha  IntMxwt  at 


■fTAIiy  mmmmhon:  Tliia 

wa  tha  rimnriwiiw'a  Notioa  of 

Propoaad  IbilaBMljii«  in  tfaa  iMttar  of 
Aoeaaa  to  TahonnfininlcatiBBa 
BquipaMnt  and  SaMoaa  br  FatMns 
With  ntaahmHaa.|X  Dockat  87-124. 
adoptad  Novambo*  28. 1095.  and 
idaaaad  Novambat  28. 1008).  Ilwfila  is 
available  for  inapaoion  and  oopjing 
during  tba  waafedair  hour  of  0  ajn.  to 
4:30  pjn.  in  dia  Canndaaiao'a 

Straat.  N.W..  or  coMaa  may  ba 
pufchaaad  feon  tht  Coamdaaioa'a 
dupllGattnf  oontiacior.  FTS.  Inc..  2100  M 
Sliaal.  N.W.,  Suita  il40.  WaahingUn 
D.C  20037.  phona  802/887-8800. 

lActaflOOB 


T^WRM  oonttina  aithar  a 
prapoaad  or  modi^Ml  inlonnatiaa 
coUaotioo.  Tha  Co^unteton.  aa  part  of 
ita  oontinuinc  afEott  to  laduoa 
papatwudibuidaao,  invitee  tha  ganatai 
pohttc  and  dia  OOka  of  Man^eaaant 
and  Budget  (GMBJio  coounant  on  the 
infonnanian  coUedlana  ccotainad  in 
tUe  NPRM.  ae  laqi^rad  by  the 
P^pawwiRadurttenActoflOOS.Pub. 
L  Ma  104-13.  Public  and  ^ancy 
coounantB  are  due  at  the  eama  time  aa 
odiar  conunante  ou  thia  NPRM;  0MB 
coounantB  are  dua  |0  day*  from  data  of 
pufaUoadon  of  diia  flPRM  in  tha  Padaral 
itafialar.  CoaanoBt*  ahould  addreae:  (a) 
vdiaftar  the  propodKl  coUaction  of 
inlonnatioa  ii  nacB^eaiy  for  tha  proper 
parfbimanca  of  tha  Am^iana  of  too 

infonnation  ahaU  h^epractical  utility: 
(b)  the  accuracy  of  iia  Conuniaaiao't 
burden  aetimatae:  (a)  waya  to  enhance 
die  quality,  utility.  #nd  clarity  of  tha 
inSonnatioB  coUacl^d:  and  (d)  waya  to 
minimlae  tha  bnrd#i  of  the  collection  of 
informatian  on  die  ^aapondenta. 
indwding  d>a  uee  of  antnmalBd 
odlectfcn  tedudquoa  or  other  foime  of 
infonnetion  tadmoiogy. 

QMB  ilpjMova/ Mimber:  NA. 

TNJa:  Acoeee  to  1>lecoainiuniCBtion8 
Equipment  and  Saitloee  by  PerKms 
With  Dlaabllitiee.  CC  Dockat  No.  87- 
124. 

Fam  No.:  Wl     • 

7>p»  ofRtview:  Hew  CoUectian. 

imtpoadenti;  Bu^neaeee  or  other  for 
profit 

AAunber  of  RmpottdmttM:  808.100. 

aciraoCacf  rtoia  oar  AtepoMe:  2 
honta. 

Total  Annual  Auk/an:  1 .635.000 
hoora. 


Afeodk  ondP  Uaaa:  Tha  manufrctuiing 
date  atamp  on  talaphooa  aqulpBMBt  ia 
needed  for.  and  will  bo  uaadfcr. 
datannfaiiiig  whaAme  *  p«H<^«^|iir 

triephona  ia  haning  aid  ooaqpatfble. 
The  deatgnaUoo  of  emaigenqr  uae 
heerina  aid  oompatifale  tetephoDee  ia 
needed  to  provide  aoceee  to  woiiqplaoe 
enjergenqr  twlmhonee  far  peraona  with 
heeling  diadrflitiae  until  wotlqidaoaa  are 
raquiied  to  provide  that  all  wariqplaoe 
talephonee  are  hearing  aid  compatible. 
The  equipment  p*«*"g«"ff  md 
inatrucdona  iniiann^nu  needed  to 
alert  oooaumari  in  caeae  where  a 
padagadtaiephnneia  not  hearing  aid 

AnafytiM  ofPtocemUng:  In  1002.  the 
flnmniiaaion  adiyted  rube 
implementing  die  Heuing  Aid 
Compatibility  Act  of  1088. 47  U.S.C 
S810  (HAC  Act),  bi  1903.  die 
Commieeiaa  aoapandedpordona  of  the 
1902  rulea  beceuae  petitiona  filed  by 
eetabliriunaata  afladed  1^  dae 
reguteicne  alated  diet  the 
eMdiliahnMnta  wen  encountering 
aarioua  dlfficuhiae  in  dieir  attanqita  to 
comply.  On  March  27. 1995.  die 
Comndaeian  ennounced  diet  an 

adviaoiy  committee,  die  Hearing  Aid 
nmn|wHhiHty  MiipBrt««ii  PiiL»».Mi.g 

Commitlee  (Committee),' would  oonaider 
wdietbar  the  rule  anqMrnrion  ahould  be 
lifted  and  fdiadier  new  rulee  diottld  be 
pnpoeed.  (See  39  FR  00343  (Nov.  23. 
1994):  58  FR  1539  (Mandi  27. 1995):  and 
60  FR  27945  (May  26. 1995).  Hie 
Committee  repraeoted  the  viewe  and 
intaraata  of  all  intareetad  partiee. 
iwrhuiing  thoao  of  the  CommiaBion. 
tdephone  equii»Mat  manufKturen. 
flmployere.  boqiitala.  nuraing  bomee, 
boMa  and  motala.  and  peraona  w^ 

raoommendatione,  adt^itad  by 
unanimooa  oonaant.  were  filed  with  the 
Commiaeian  in  die  Commlttee'a  Final 
Report  of  Auguat.  1995.  The  NPRM 
reilecta  the  reeommendationa  of  the 
Committee. 

The  NPRM  aeds  commmt  firat.  on 
the  Committee'a  propoeal  to  reqidre 
heeling  aid-compatible  telephonea  in: 
(1)  The  non-common  araaa  of  the 
woricplace;  (2)  the  pedant  end 
raddflotial  roema  of  conifaaed  aettinge. 
such  aa  hoqtitala  and  nuraing  bomee; 
and  (3)  the  gueat  nxans  of  hotab  and 
moteh.  Second,  the  NPRM  sedca 
comment  on  a  popoael  thet  all 
replacement  telepbanes  end  aU  anriy 
purchaaed  telei^mea  diould  be 
eouipped  with  volume  control,  in 
addidm  to  having  electro-magnetic  coil 
hearing  aid-compatiUlity.  The  NPRM 
abo  saeka  comment  on  a  pRmoaed  rule 
that  would  require  thet  aU  tebi^onee 
manubctured  or  imported  for  uee  in  the 


Ihdted  Statea  have*  vohmia  control 
faature.  and  indudea  a  pqpoaed 
tfidminal  apadficaticm  lor  volume 
cootroL  Thiid.  die  NPRM  aaeka 
oommeat  on  a  propoeal  to  modify  our 
rulea  governing  teb(du»e  equipment 
bhelHng  raqidnoMnta.  Fourth,  the 
NPRM  aaeka  comment  on  propoeab  to 
im^ement  additional  ww*«»nFMn<UH4p|iy 
of  the  Committee  regarding  conaumait 
education.  Finally.  £e  NPRM  eeeka 
comment  on  propoaed  amandmanta  to 
aodating  heaitag  aid  compatibility  rube 
for  the  purpoee  of  clarification. 

The  popoead  rube  provide,  in 
genemt  that  aU  wiidina  tebj^ianee  in 
die  woilqibce.  in  confined  aattinga.  and 
in  hotda  and  motab  evantualhr  would 
be  hearing  aid  ccmpaUbb.  aa  defined  at 
47  CFJL  Section  68.316  (ebctro- 
magnedc  coil  cmnpatibility).  Hie 
propoeed  rube  wsuld  reqidre  no  teeting 
or  reirofitttiu  of  axiating  wodqibca 
tabohonea.  mateed.  die  im^weed  rube 
aet  deedlines  diat  are  beyond  the  nonnd 
life-cycb  timea  for  the  tebphonee  in 
thaae  eatabUahmants  to  be  replaced.  Hie 
pnpoeed  rube  abo  would  raqpiire 
volume  control  far  newdy  acquired  and 
repbcamant  tebphonee  in  theee 
eetabUahmanta.  once  the  Conunijaion'a 
tadndod  atandarda  and  impfamentation 
lulaa  far  volume  oontrd  are  in  place. 
Repboament  or  retrofitting  for  volume 
control  abo  would  not  be  required,  and 
aodating  inventoriee  of  teb^onaa 
would  not  be  afiacted  by  the  volume 
control  requirement  Tlie  NTOM  atatea 
that  tha  volume  control  faature  could 
aaaiat  many  talqdiona  uaera.  whether 
diey  have  bearing  diaaUlidae.  and 
wfaediar  they  rdy  on  telimbonea  that  are 
bearing  aid  compatflda.  Ilia  rulea  are 
neceeeanr  to  imjdemant  tha  Heering  Aid 
Compettbilihr  Act  of  1968.  If  adcqited. 
the  propoeed  rube  would  increeee 
ecceea  by  peraona  with  heeiing 
diaefailitiee  to  (ebphonea  provided  for 
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Utobr  tha  propoeed  rube,  moat 
wwkpboe  tekphonee  would  be 
required  to  be  fleering  eid  ccmpatflib  by 
jMiuaty  1. 2000.  In  haimony  with  the 
proviabna  of  the  Americana  With 
Diaabilidae  Act  of  1990.  eatabliahnunta 
with  fawar  than  fifteen  ampbyaea 
would  be  exempt  Ikom  theee 
requiremanta.  Afbr  the  qipUcebb  date 
far  having  hearing  aid  compatlbb 
tebphonee,  enmloyen  oouM  preeume 
that  dieir  telqihanee  ware  henring  aid 
compatibb  Aiy  paraon  bgitimataly  on 
the  premiaea  cmild  dialbnge  tbb 
preeomption  ndth  a  good  faith  raqueet 
for  a  hearing  aid  compatibb  tebdione. 
l^Nm  receipt  of  audi  a  requeat.  Oa 
ampbyer  would  have  fifteen  working 
daya  to  raplaoe  any  partiodar  tebphone 


that  turns  out  not  to  be  heeiing  aid 
compatible. 

For  omfined  settings,  the  propoaed 
rules  would  require  that  estanlishments 
widi  fifty  or  more  beds  make  their 
telephones  hearing  aid  compatible 
wlthhi^  one  year  of  the  Commission's 
implamentins  Order,  wdiile  those  with 
fewer  tlum  fifty  beds  would  have  to 
comply  within  two  years.  Tebj^ones  in 
all  "wiBwaH  setting  establishments 
would  be  exempt  if  alternate  signalling 
devioee  %rare  availdib,  monitored  and 
woridng.  or  if  areaidentbrought  in  and 
maintained  hb  or  her  own  tebphone 
equi|Hnent 

The  propoeed  rules  would  require 
that  hotab  and  moteb  with  eighty  or 
mora  gueet  roema  be  required  to  provide 
heeiing  aid  compatibb  telephones 
within  twfo  yeers  of  the  Commission's 
implementkig  Order,  wdiib  those  with 
fewer  tbm  eig^  guestrooms  woidd 
have  three  years  to  do  so.  Upon  the 
effective  dote  of  these  proposed  rules, 
generally  twenty  percent  of  guest  rooms 
must  fanve  tebphones  that  are  hearing 
aid  compatible. 

The  propoeed  rubs  do  not  address 
wirebes  telephone  heeiing  aid 
compatibb  issues,  because  those  are 
being  addressed  l^  the  C(Hnmissi(Hi's 
Wirdese  TeleccHnmimications  Bureau. 

Initid  Ragnbtoiy  FbdMltty  Analyab 

As  required  by  Section  603  of  the 
Regubtory  Flexibility  Act  of  1980,  5 
U.S.C  601  et  aeq..  the  Commisaion  has 
prepared  an  Initial  Regubtory 
FbxibiUty  Andyab  ("IRFA")  of  die 
expected  impact  on  small  entities  of  the 
proposeb  auggested  in  thb  document 
The  n^Ab  set  forth  in  Appendix  C  of 
the  NP9M.  Written  public  comments  are 
requested  in  the  IRFA.  These  commmts 
must  be  filed  in  accordance  with  the 
same  filing  procedures  as  other 
commenta  in  thb  {Hroceeding,  but  they 
also  must  have  a  separate  and  distinct 
headhig  designating  them  as  responses 
to  the  bitid  Regubtoiy  Flexibility 
Andysb. 

Reason  for  Action:  The  NPRM 
responds  to  the  recommendations  of  the 
Hearing  Aid  Compatibility  Negotiated 
Rulemaking  Committee.  Pursuant  to  the 
Negotbted  Rulemaldng  Act,  the    • 
Commission  is  obligated  to  initbte  thb 
rulemaking  proceeding. 

Objectivoa:  The  objective  of  this 
proposd  b  to  provide  greater  access  to 
the  telephone  network  by  persons  with 
hearing  disabilities,  while  at  the  same 
time  belandng  the  needs  of 
establishments  that  must  provide 
heeiing  dd-compatibb  tebphones. 

Legm  Basis:  The  proposiea  action  is 
aiithoiized  imder  Sections  1, 201-205, 
and  218  of  the  Communications  Act  of 


1934,  as  amended,  47  U.S.C  Sections 
151, 154,  201-205,  and  218. 

Reporting,  Record  Keeping  and  Other 
Compliance  Requirements:  The 
proposed  rules  wodd  require 
manufactiuers  and  importers  of 
telephones  for  use  in  die  United  States 
to  provide  volume  control  with  their 
eqmpment  after  a  certain  date.  Such 
telephone  equipment  manufecturers  and 
importers  also  would  be  required  to 
di^by  on  their  equipment  the  date  of 
manufacture.  In  addition,  woricpbces 
with  fifteen  or  more  employees, 
confined  setting  establidlments  and 
hoteb  and  motds  would  have  to 
provide  hearing  dd-compatibb 
telephones  after  certain  dates. 

Federal  Rules  Which  Overlap. 
Duplicate,  or  Conflict  with  These  Rules: 
None. 

Description,  Potential  Impact  and 
AAimber  of  Small  Entities  Involved:  The 
propoeab  set  forth  in  thb  Notice  may 
have  an  economic  impact  on  workplaces 
with  fifteen  or  more  employees, 
confined  setting  establishments  and 
hoteb  and  moteb.  These  establishments 
eventually  may  be  required  to  replace 
some  or  all  of  their  existing  telephones 
with  tebphcmes  that  are  heering  dd- 
compatibb,  including  tebphones  that 
have  volume  control.  These  proposab 
also  may  make  it  easier  for  these 
establishments  to  acquire  employees 
and  generate  business. 

Any  Significant  Attematives 
Minimizing  the  Impact  on  Small 
Entities,  Consistent  ¥nth  Stated 
Objectives:  None. 

UstofSnl^ects 

47CFRPart64 

Communications  common  carriers, 
Handicapped,  Telephone,  Hearing  aid 
compatibility. 

47  CFRPart  68 

Administrative  practice  and 
procedure,  Communications  common 
carriers,  Communications  equipment, 
Re;>orting  and  recordkeeping 
requirements,  Telephone,  Hearing  dd 
compatibility.  Volume  control. 

Federal  Communicatioiu  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc.  95-30374  Filed  12-1 1-«5;  8:45  am] 
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47CFRPart73 

[MM  Deaket  No.  86-175;  M*-87071 

Rwfio  BfOSdcMlinQ  SendcMi  Adii 
Nawcante.  WMonon.  OK 

MBtCt:  Federd  Commudcationa 

Commiadon. 

ACTION:  Proposed  rub. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Tyler 
Broadcasting  Corporation  requesting  the 
reallotment  of  Channel  227C1  from  Ada, 
OK.  to  NewcasUe,  C^  as  the 
conunimity's  firrt  locd  aurd  broadcast 
service,  and  the  modificetion  of  Station 
KTLS'  licmse  to  specify  NewcasUe  as 
its  oommimity  of  license.  To 
accommodate  the  allotment  at 
Newcaatb,  the  Commiadon  also 
proposes  tlie  substitution  of  Channel 
230A  for  Channel  228A  at  Watcmga.  CXC, 
and  the  modification  of  SUtion  KIMY's 
licmae  to  spedfy  the  dternate  Class  A 
channel  Channel  227C1  can  be  allotted 
to  Newcastie  in  cranplianoe  with  the 
Gommisdon's  minimum  distance 
separation  requirements  with  a  dte 
restriction  of  7.5  kilcwneters  (4.7  miles) 
south,  at  coordinates  35-10-14  NL;  97- 
36-03  WL,  to  accommodate  petitioner's 
desired  tranamitter  dte.  Channel  230A 
can  be  allotted  to  Watonga  at  Station 
KIMY's  licensed  transmitter  site,  at 
coordinates  35-54-17  NL;  96-23-09 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  Januaiy  29, 1996,  and  reply 
comments  on  or  before  Febnuuy  13, 
1996. 

ADDRESSES:  Federd  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  commoits  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Gary  S.  Smith,  Esq., 
Smitiiwick  k  Bebndiuk,  P.C.  1990  M 
Sti«et,  NW.,  Suite  510,  Washington,  DC 
20036  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commisuon's  Notice  of 
Propceed  Rule  hdaking,  MM  Docket  No. 
95-175,  adopted  November  21, 1995, 
and  released  December  6, 1995.  The  full 
text  of  this  Commiadon  deddon  is 
available  for  inspection  and  copying 
during  nonnd  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  thb  decision  may  dso 
be  purchased  firom  the  Commission's 
copy  contractor,  Intemationd 
Transcription  Services,  Inc..  (202)  857- 
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3800. 2100  M  Street.  NW..  Suite  148. 
Wuhingtom.  DC  20037. 

Pioviikia*  of  tli^Ilagulatory 
Flexibility  Act  of  1^  do  not  q)ply  to 
this  preonding. 

Memben  of  die  fiAIic  should  note 
that  from  the  timea  Notice  of  I^t^Msed 
Rule  Making  ie  isK  led  until  the  matter 
is  no  longer  sub|eo  to  Commisston 
coQiidnirtitm  or  cguit  review,  all  ex 


in 
such  as  this 
I  dumnri  allotments. 
D)  for  rules 

ex/XBttcmtacts. 
[proper 
■  comments,  see  47  . 


parte  contacts  are 
CooomuuQQ 
one.  which  invoh 
See  47  CFR  1.1 
governing 

For  information 
filing  procedures 
CFRl.41Sandl. 

List  afSabfeets  in  ^7  GFK  Fart  73 

Radio  broadcasti^ 
Pedenl  Codununicat^Diw  Onmmtsstoa. 
JeliAKiiiam, 

Chmf,  ABoealkim  Bm/oA,  FolkyimdRuhs 
DivUoH,  Mam  Irfcdio  ifluiwou. 
(PR  Dec.  95-30220  PM  12-11-eS;  8:45  ami 
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This  sec«on  of  the  FEDERAL  REGISTER 
conlainB  docwnents  other  than  rules  or 
proposed  niss  that  are  appicabie  to  the 
puMc.  Notices  of  hearings  and  investigations. 
oommMse  meetings,  agency  decisions  and 
ruings.  delegallonB  of  authority.  fiKng  o« 
petitions  end  spplcations  and  agency 
statswsnts  of  oiganizalion  and  functions  sre 
examples  of  documents  appearing  in  this 


DEPARTMENT  OF  AQMCULTURE 
rorOTi  sennoe 

Notioe  Of  Request  lor  New  Information 
CoWecMon  and  Extension  and  Rsvlsion 
of  Curreniy  Approved  Intormatlon 
CoHscdon 

AOeiCY:  Forest  Service.  USDA. 
ACTION:  Notice;  request  for  comments. 


r:  In  accordance  with  the 

Paperworic  Reduction  Act  of  1995.  this 
notice  announces  the  Forest  Service's 
intention  to  collect  infarmaticm 
necessary  to  implement  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990  (Pub.  L.  101-382). 
New  infonnation  abaction  is  necessary 
to  administer  timber  export  restrictions. 
Extension  and  revision  of  currently 
approved  existing  inf(Hmation 
coUection,  included  with  this  notice,  is 
also  necessary  to  administer  timber 
export  restrictions. 

DATES:  Comments  must  be  submitted  on 
or  before  February  12. 1996. 
AODftESSES:  All  comments  should  be 
addressed  to:  Dave  Hessel,  Director, 
Timber  Management  Staff,  U.S.  Forest 
Service.  P.O.  Box  96090.  Washington. 
D.C.  20090-6090. 
FOR  FUITTHER  INFORMATION  CONTACT: 

Rex  Baumback,  Timber  Sale  Contract 
Administration  Specialist,  Timber 
Management  Staff.  U.S.  Forest  Service, 
at  (202) 205-0855. 

SUPPLEMENTARY  INFORMATION:  The  FfXest 
Service  needs  this  collection  to  assist  in 
the  administration  of  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1900  (Act).  All  new  and 
revised  collections  mentioned  in  this 
notice  are  proposed  to  be  consolidated 
under  0MB  Number  0596-0114: 

New  Iniimnetion  Collection 
Requirements 

Title:  USDA,  FcHest  Service  Request 
for  Timbw  Export  and  Substitution 
Information  CoUection. 


0MB  Number  New. 

Expiration  Date  of  Approval:  New. 

Type  of  Request:  The  following 
collection  requirements  are  new  and 
have  not  received  approval  by  the  Office 
of  Management  and  Budget.  These 
collections  are  proposed  to  be 
consolidated  with  other  collections 
under  OMB  Number  0596-0114. 

36  CFR  223A87laXlKi) 

Abstract:  To  validate  that  lumber  and 
construction  timben  (except  western 
red  cedar)  have  been  manufoctured  to 
required  grades  (16  U.S.C.  620e(7)(BKi)). 
the  shipper  must  retain  a  legible, 
certified  coot  of  the  lumber  inspection 
certificate.  Inis  information  collection 
requirement  wes  identified  in  the 
proposed  comprehensive  rule  published 
Januery  29. 1991  (56  FR  3354). 

Estimate  of  Burden:  The  ptdilic 
reporting  burden  to  retein  lumber 
inspection  certificetes  to  velidate  that 
products  have  been  manufactured  to 
required  grades  is  estimated  to  average 
0.05  houn  per  reqxmse. 

Respondents:  Businesses  or  othw  for- 
profit  entities,  including  small 
biisinesses. 

Estimated  Number  of  Respondents: 
Respondents  for  maintaining  lumber 
inspection  certificetes  (except  western 
red  cedar)  are  estimated  to  be  40. 

Estimated  Niunber  of  Responses  per 
Respondent:  40. 

Extimated  Total  Aimual  Biuden  on 
Respondents:  80. 

36  CFR  223.187(b)(2) 

Abstract:  To  ensure  that  lumber 
products  (except  western  red  cedar)  are 
processed  for  their  intended  use  (16 
U.S.C  620e(7)(B)(i)),  manufacturers  are 
required  to  certify  that  the  products  are 
not  intended  for  remanufacture.  This 
information  collection  requirement  was 
identified  in  the  proposed 
comprehensive  rule  published  January 
29. 1991  (56  FR  3354). 

Estimate  of  Burden:  Public  reporting 
burden  for  certification  that  lumber 
products  (except  western  red  cedar)  are 
not  intended  for  remanufacture  is 
estimated  to  average  0.20  hours  per 
response. 

Respondents:  Businesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estimated  Number  of  Respondents: 
Respondents  for  certification  that 
lumber  products  (except  western  red 


cedar)  are  not  intended  for 
remanufacture  are  estimated  to  be  40. 

Estimated  Number  of  Responses  per 
Respondent:  40. 

Estimated  totel  Annual  Burden  on 
Respondents:  320. 

36  CFR  223.187(bX3) 

Abstract:  To  enstue  that  pulpwood 
bolts  are  not  intended  far 
remanufacture,  manufacturers  are 
required  to  certify  that  the  bolts  are 
intended  to  be  manufactured  into  pidp 
(16  U.S.C  620e(7)(B)(viii)).  This 
information  requirement  was  added  in 
tiie  final  comprehensive  r\ile,  published 
September  8, 1995  (60  FR  46890).  in 
response  to  comments  received  m  the 
proposed  comprehensive  rule. 

Estimate  of  Burden:  Public  reporting 
burden  for  certificatim  that  p\ilpwood 
bolts  are  not  intended  for  remanufacture 
is  estimated  to  average  0.25  houn  per 
response. 

Respondents:  Businesses  or  other  toi- 
profit  entities,  including  small 
businesses. 

Estimated  Number  of  Respondents: 
Respondents  for  certification  that 
pulpwood  bolts  are  not  intended  for 
remanufacture  are  estimated  to  be  3. 

Estimated  Number  of  Responses  per 
Respondent:  33. 

Estimated  Total  Annual  Burden  on 
Respondents:  25. 

36  CFR  223.187(b)(5) 

Abstract:  To  assist  enforcement  of  the 
Act,  the  certifications  in  36  CFR 
223.187(b)  (2)  and  (3)  must  be  signed  by 
someone  with  authority.  Thus,  a 
delegation  of  authority  is  required.  This 
information  requirement  was  added  in 
the  final  comprehensive  rule,  published 
September  8, 1995  (60  FR  46890).  in 
response  to  comments  received  on  the 
proposed  comprehensive  rule. 

Estimate  of  Burden:  Public  reporting 
burden  for  the  delegation  of  authority  is 
estimated  to  average  1.0  hour  per 
response. 

Respondents:  Businesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estimated  Number  of  Respondents: 
Respondents  for  the  delegation  of 
authority  are  estimated  to  be  43. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  43. 
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56  CFR  223.187(c)^) 

Abstract:  To  validate  that  western  rsd 
cedar  lumber  has  bben  menufactured  to 
required  grades  (Ifll  U.S.C  92Xh  and 
820e).  the  shipper  eiust  retain  a  legible, 
oeitiflsd  ct^y  of  the  lumbw  inspection 
certificate.  1^  inimnatian  collection 
requirenent  was  iosntified  in  the 
[wopoeed  oompiehenrive  rule  puUished 
January  29. 1991  {Sfi  FK  3354). 

Estimate  of  Bucden:  The  pidiBc 
repeating  burden  to  rstsin  hmiber 
inspection  certifies^  to  validate  that 
western  red  cedar  i^oducts  have  been 
mumiecturBd  tDfafeuiisd  grades  is 
estimated  to  averagp  COS  hoivs  per 
response. 

Respondents:  Businesses  OT  other  lor^ 
raofit  uitities,  inrhidiBg  small 
busi 


Kstlssated  Number  of  Rsspondants: 
Reepondsnts  fnr  hitihwi  liispei  Uisii 
oertificeleB  for  western  red  cedes  ese 
estiBMteritobe7. 

Estimeted  Nua^  of  Rsspooses  psr 
Rsspoadaots:  43. 

Estimated  Total  Annual  Burden  OB 
Rsspondents:  15. 

96CFR223.18?(d)(i) 

Abatrsct:  To  snsi«e  thet  westem  led 
oader  himber  products  sie  processed  for 
their  intended  use  (J19  U.S.C  62Qb  «ad 
B20eU  manufoctaieSs  era  rsqpiiied  to 
certify  that  the  pro^ucto  are  not 
intended  far  reman^isctiue.  This    '^j  '.. 
infarmetion  requinteent  ¥ras  sddedra'  ' 
the  final  coaipreha4sive  rule,  publishsd 
September  8. 1995  |B0  PR  46890).  in 
response  to  oonunents  received  on  Ae 
proposed  comprehebsive  rule. 

Estimate  of  Burden:  Public  reporting 
burden  for  ceTtificslion  that  wsstecn  red 
cedar  liunber  products  are  not  intended 
for  remanulac^uie  it  estimated  to 
average  0.20  hours  per  response. 

Re8p<»dents:  Bu^nesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estimated  Numb^  of  Respondents: 
Respondents  for  ceiiification  that 
western  red  cedar  lumber  products  are 
not  intmded  for  reiianufacture  are 
estimated  to  be  7.    I 

Estimated  Numbv  of  Respcmses  pier 
Respondent:  43.      ' 

Estimated  Total  Annual  Burden  on 
Respondents:  60. 

36CFR223.187(dX$) 

Abstract:  To  assist  in  enforcement  of 
the  Act,  the  certification  in  36  CFR 
223.187(d)(1)  must  be  signed  by 
someone  «vidi  authority.  Thus,  a 
delegatim  of  authmlty  is  rsquired.  This 
inionnation  requirement  was  added  in 
the  final  omprebemive  rate,  published 
September  8, 1995  (60  FR  46890).  in 


response  to  comments  received  on  the 
propoeed  comprehensive  rule. 

utimate  of  Burden:  Public  reporting 
burden  for  the  delegation  of  authority  is 
estimated  to  average  1.0  hour  per 
response. 

Respondents:  Businesses  or  other  for- 
profit  entities,  including  small 
Dusinesses. 

Estimated  Ntmiber  of  Hespoidents: 
Respondnats  fat  dei^aticm  of  authority 
are  estimated  to  be  7. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  7. 

36  an  223.190(a) 

Abstrsct:  An  enxxter  of  unproceesed 
timber  that  intends  to  afiliato  with  a 
purchassr  of  Federal  timber  may  apply 
far  a  sourdng  aree  if  they  ontify  their 
intmt  to  alBtiate  (16  U.S.C  62(N)(cM3)). 
This  oertifioBtiaifi  is  neceessi^  to  < 
that  sourdng  aree  epi^ioBtieas  ] 
processed  only  when  there  is 
demoDstreted  intmt  to  eflUiate.  This 
informatian  requirement  wes  sdded  in 
the  final  oompreheusive  rule,  published 
September  8. 1995  (69  Fl°46800).  in 
reqtoBse  to  ooauMmts  rsoeiTed  on  die 
propoeed  commhansive  nile. 

Sstimato  of  Burden:  Public  reporting 
burden  for  oertificettoa  of  intent  to 
aiBliete  is  eetimated  to  average  1.0  hour 
per  response 

Respondents:  Businesaog  or  other  foi^ 
profit  mtitiee,  including  smell 
businesses. 

Estimated  Nuaober  of  Reqiondoits: 
Renondents  fbf  ceitificetian  of  intent  to 
affiliate  an  estimated  to  be  1. 

Estimeted  Number  c^  Responses  per 
Reqwndent:  1. 

utimated  Total  Annual  Biaden  on 
RespiMidents:  1. 

36CFR223.190(iJ 

Abstract:  Applicants  for  sourdng 
areas  are  required  to  certify  that  their 
applications  are  accurate  and  trae. 
Respondents  to  the  proposed 
regulations  suggested  that  people  who 
comment  on  souicing  area  applications 
should  submit  accurate  and  true 
information,  as  Mfell.  This  certification 
meets  that  need  (16  U.S.C.  620b(cM3)). 
This  information  requiremoit  was 
added  in  the  final  comprehensive  rule, 
published  September  8, 1995  (60  FR 
46800),  in  response  to  onnments 
received  on  the  proposed 
compr^ensive  rale. 

Estimate  of  Burden:  The  public 
reporting  burden  to  certify  comments  on 
sourdng  aree  applications  is  estimated 
to  average  0.10  hours  per  response. 

Respondents:  Businesses  or  other  tar- 

grofit  entities,  including  small 
usinesses. 


Estimated  Number  of  ReypoodMita:  ■- 
Respondents  to  certify  comments  on 
sourdng  aree  applicaticms  are  estimated 
to  be  100. 

Estimated  Nimiber  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annu^  BurdMi  on 
Respondents:  10. 

36  CFR  223.190(1) 

^Mtiect:  A  posoi^  with  sn  SKnoved 
sourdng  aree  may  dtoose  to  f^i^quiah 
it  (16  U.S.C  62Qb(c)).  It  U  important  - 
thM  this  be  a  carefully  considered 
decision:  therefore,  persons  >■■ 

relinquishing  a  sourdng  area  are  aske^^ 
to  sign  a  certification  statiBg  thst  thsfjr- 
understand  the  oonsequeooes  of 
relinquidiing  a  sourdng  area.'  lliis   ''  ^'' 
inHormatian  requirement  Mras  added  in 
the  final  comprehensive  rule,  pidilishad 
September  8, 1995  (60Jlt  46890).  in    .^i 
re^Mose  to  cfHnmeBts  noaived  oi  the 
prrooeedcomneriMBsivarule.  .^ 

Estimate  of  Burden:  Public  rqiorti^ 
burden  fior  relinquishing  a  sourdng  < 
is  estimated  to  average  1.0  hour  par 
renxmse. 

Keqwndents:  Businesses  or  other  far^ 
profit  entities,  including  small 


Esthnated  Number  of  Respondento;    <^' 
ReqMndents  wishing  to  relinmiish  a  - 
sourdng  arse  are  estimated  tone  2. 

Estimated  Number  of  Reqxmsee  par 
Respondent:  1. 

Estimated  Total  Annual  Burden  on  -.-' 
Reepondents:  2. 

36  CFR  223.193(b) 

Abstract:  The  Act  requires  eech 
pnrson  who  transfars  unprocessed 
timber  originating  from  FedMal  lands  to 
provide  auch  other  person  with  a  notice, 
admowledgemokt,  and  agreement  that 
the  Federal  timber  will  receive  domestic 
processing  (16  U.S.C  620d(a)).  This    L 
certificetion  is  necessary  in  order  to      " 
prevent  substitution  of  Federal  timber 
for  private  timber  that  is  e^qiorted.  TUs 
information  collection  requirement  was 
identified  in  the  {nt^rased 
comprehensive  rule  published  Jsnuary 
29, 1991  (56  FR  3354). 

Estimate  of  Burdm:  Public  reporting 
burdoi  for  the  certification  ccmceming 
trensfen  of  unprocessed  timber 
originating  from  Federal  lends  is 
estimated  to  average  1.0  hour  per 
nsponse. 

Respondents:  Businesses  or  other  for- 
profit  entities,  induding  small 
Dusine 


Estimated  Number  of  Respondents: 
Resp<Hident8  for  the  certification 
concerning  transfers  of  unprocessed 
timber  originating  bom  Federal  lands 
are  estimated  to  be  500. 

Estimated  Numbor  of  Responses  per 
Respondent:  25. 
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Estimated  Total  Annual  Burden  on 
Respoidents:  12.500. 

36  CFR  223.194(b} 

Abstrad:  Except  for  private  timber 
that  is  exempt  from  the  export 
restrictions,  the  rule  requires  a 
certification  that  dmnertic  processing  is 
required  for  each  transactTon  involving 
unprocessed  private  timber,  punuant  to 
the  Ad's  prohibition  against 
substitution  (16  U.S.C.  620b).  This 
certification  is  necessary  in  order  to 
prevent  substitution  of  private  timber 
that  requires  domestic  processing  for 
private  timber  that  is  exported.  This 
information  collection  requirement  was 
idoitified  in  the  proposed 
comprehensive  rale  published  January 
29, 1991  (56  FR  3354). 

Estimate  of  Bxuden:  Public  reporting 
burden  for  the  certificaticm  required  for 
transfers  of  private  timber  requiring 
domestic  processing  is  estimated  to 
average  0.50  hours  per  response. 

Respondents:  Businesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estimated  Number  of  Respcmdents: 
Respondents  for  the  certification 
required  for  transfers  of  private  timber 
requiring  domestic  manufacturing  are 
estimated  to  be  500. 

Estimated  Nimiber  of  Responses  per 
Respondent:  20. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,000. 

36  CFR  223.195(b) 

Abstrad:  The  rale  requires  that  all 
identifying  marks  placed  on  Federal 
logs  and/or  private  logs  that  require 
domestic  processing  be  retained  or,  if 
lost,  replaced.  This  requirement  is 
needed  to  maintain  log  identity  until  the 
log  is  processed,  in  order  to  enforce  the 
Ad's  prohibition  against  substitution 
(16  U.S.C.  620b).  This  information 
collection  requirement  was  identified  in 
the  proposed  comprehensive  rale 
pubUshed  January  29. 1991  (56  FR 
3354). 

Estimate  of  Burden:  Public  reporting 
burden  for  the  retention  of  identifying 
marks  is  estimated  to  average  1.0  hour 
per  response. 

Respondents:  Businesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estimated  Number  of  Respondents: 
Respcmdents  for  retention  of  identifying 
marics  are  estimated  to  be  100. 

Estimated  Nxunber  of  Responses  per 
Respondent:  10. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.000. 

36  CFR  223.195(c) 

Abstrad:  The  rule  requires  that 
National  Forest  System  logs  be  branded 


and,  if  they  require  domestic  processing, 
painted  %vith  highMray  yellow  paint 
This  is  necessary  to  i^ow  National 
Forest  System  timber  sale  origin  and  the 
domestic  processing  requirement,  in 
order  to  enforce  the  Ad's  prohibition 
against  exporting  unprocwsed  Federal 
timber  (16  U.S.C.  620a).  This 
Information  collection  requirement  was 
identified  in  the  proposed 
comprehensive  rale  published  January 
29. 1991  (56  FR  3354). 

Estimate  of  Burden:  Public  reporting 
burden  for  branding  and  painting 
National  Forest  System  logs  is  estimated 
to  average  3.33  hours  per  (sale) 
response. 

Respondents:  Businesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estimated  Nimiber  of  Respondents: 
Respondents  for  branding  and  painting 
National  Forest  System  logs  are 
estimated  to  be  1,000. 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  10,000. 

36  CFR  223.195(d) 

Abstrad:  The  rale  requires  that 
private  logs  that  require  domestic 
processing  be  painted  with  highway 
yellow  paint.  This  is  necessary  to  show 
the  dcHnestic  processing  requirement. 
This  information  collection  requirement 
was  identified  in  the  proposed 
comprehensive  rale  published  January 
29, 1991  (56  FR  3354). 

Estimate  of  Burden:  Public  reporting 
burden  for  painting  private  timber  with 
highway  yellow  paint  is  estimated  to 
average  2.25  hours  per  (sale)  response. 

Respondents:  Businesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estimated  Number  of  Respondents: 
Respondents  for  painting  private  timber 
with  highway  yellow  paint  are 
estimated  to  be  2,000. 

Estimated  Niunber  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,500. 

36  CFR  223.195(f) 

Abstrad:  The  rule  provides  that 
branding  requirements  on  National 
Forest  System  logs  may  be  waived  in 
certain  situations  in  order  to  lessen  the 
burden  on  timber  purchasers  without 
hindering  the  agency's  ability  to  enforce 
the  Ad.  P\irchasers  may  request  a 
waiver  by  completing  a  certification 
statement.  This  information  requirement 
was  added  in  the  final  comprehensive 
rale,  published  September  8, 1995  (60 
FR  46890),  in  response  to  comments 


received  on  the  proposed 
comprehensive  rale. 

Estimate  of  Burden:  Public  reporting 
burden  for  waiver  of  the  branding 
requirement  on  National  Forest  System 
logs  is  estimated  to  average  0.50  hours 
per  response. 

Respiondents:  Businesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estimated  Number  of  Respondents: 
Respondents  for  waiver  of  the  branding 
requirement  on  National  Forest  System 
logs  are  estimated  to  be  1 ,000. 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,500. 

Extension  and  Revision  ef  Currently 
Approved  Information  Collection 
Under  0596-0021 

Title:  USDA,  Forest  Service  Request 
for  Disposal  of  National  Forest  Timber, 
Reports  on  Export  or  Substitution  of 
Unprocessed  Timber. 

0MB  Number:  0596-0021. 

Expiration  Date  of  Approval:  March 
31, 1997. 

Type  of  Request:  The  following 
collection  requirements  are  extensions 
and  revisions  of  currently  approved 
OMB  Number  0596-0021  and  are 
proposed  to  be  consolidated  under  OMB 
Number  0596-0114. 

36  CFR  223.48(a) 

Abstrad:  The  existing  regulations 
require  an  annual  report,  for  all  sales 
pim:hased  prior  to  August  20, 1990,  on 
the  disposition  of  any  unprocessed 
timber  btan  the  sale  and  the  disposition 
of  private  timber  within  the  tributary 
area  which  is  exported  or  sold  for 
export.  This  collection  needs  to  be 
maintained,  since  timber  purchased 
prior  to  August  20, 1990,  may  still  be  in 
commerce. 

Estimate  of  Burden:  Public  reporting 
burden  for  the  annual  report,  for  timber 
sales  purchased  prior  to  August  20, 
1990,  is  estimatMi  to  average  2.0  hours 
per  response. 

Respondents:  Businesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estimated  Number  of  Respondents: 
Respondents  for  the  annual  report,  for 
timber  sales  purchased  prior  to  August 
20, 1990,  are  estimated  to  be  25. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  50. 

36  CFR  223.87 

Abstract:  In  order  to  be  eligible  to  bid, 
bidden  must  certify  that  their  timber 
purchase  and  export  activities  are  in 
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compliance  with  thi  Act  and  existing 
TB^ilations. 

Estimate  (tf  Burdeti:  PuUic  reporting 
burden  for  certific^on  that  timber 
puidiase  and  export  activities  are  in 
OMnpliance  mrith  the  Act  and  existing 
regulations  is  estimated  to  average  30 
seconds  per  response. 

Respondents:  Businesses  or  other  for- 
profit  entities,  inrlufting  small 
businesses. 

Estimated  Number  of  Respondents: 
Rsqxmdents  for  certificati<m  that  timber 
purchase  and  export  activities  are  in 
compliance  with  the  Act  and  existing 
regulations  are  estimated  to  be  500. 

Estimated  Number  of  Responses  per 
Respondent:  20. 

Estimated  Tojal  Afmual  Burden  on 
Respondents:  83.      { 

36  CFR  223.193(a) 

Abstract:  The  Act  requires  an  annual 
report  on  the  acquisition  and 
dispositieD  of  Fedw^  timber.  The  Act 
contains  this  reportlhg  rsquirwnent  (16 
U.S.C  620d(a)(l)).  Hiis  U  a  revision  of 
currsntly  approved  lonn  FS  2400-46 
that  was  approved  iil  OMB  Number 
0596-0021  as  jMit  olthe  36  CFR  223.87 
information  collection  reqidrements. 

Estimate  of  Burdea:  Public  Reporting 
burden  for  the  annual  report  is 
estimated  to  average;  4.0  hours  per 
lenKmse. 

Respoodents:  Buskiesses  or  other  for^ 
profit  entities,  including  small 
businesses. 

Estimated  NumbM  of  Respondents: 
Respondents  for  the  annual  report  are 
estimated  to  be  500. 

Estimated  Numbei!  of  Responses  per 
Reqwndent:  1. 

Estimated  Total  AAnual  Burden  on 
Respondents:  2.00071 


I  end  Revision  of  CuTently 
Approved  Infonnatian  CoUeclion 
Uader  0508-6114 

ntle:  USDA.  Pora*  Service  Request 
for  Disposal  of  National  Forest  Umber, 
Umber  Export  or  Substitution 
Restrictions. 

OMB  Number  0596-01 14. 

Expiration  Date  of  Appro^:  May  31. 
1997. 

Type  of  Request:  ThB  following 
collection  requirament  is  an  extension 
and  revision  of  cunentiy  approved  OMB 
Number  0596-0114  and  is  proposed  to 
be  consolidated  with  other  information 
collections  in  this  notice  under  OMB 
Number  0S96-0114.  | 

36  CFR  223.190(c)    ' 

Abstract:  Sourdngjarea  applications 
raquire  certain  mtniinniin  inflcMination  to 
be  evaluated,  punuabt  to  the  Act's 
requiremento  (16  U.a.C  620b(c)(3)). 


This  information  includes:  a  map;  a  list 
of  manuiiacturing  facilities  within  seme 
vicinity  as  applicant's  facilities;  any 
other  relevant  inf<Hination:  and 
certification  that  the  infiMmation  is  true, 
complete,  and  accurate. 

Estimate  of  Burden:  Public  reporting 
burden  is  estimated  to  average  8.0  hours 
per  response. 

Respondents:  Businesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estimated  Niunber  of  Respondents: 
Respondents  for  sourcing  area 
applications  are  estimatwi  to  be  2. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estiamted  Total  Annual  Burden  on 
Respondents:  16. 

Extsnsian  and  Revision  of  Cmrently 
Approved  Infatiaation  Coilectien 
Under  0596-0115 

Htle:  USDA.  Forest  Service  Request 
for  Sale  and  Disposal  of  National  Forest 
Timber,  Log  Export  and  Substitutiim 
Exonption  Restrictions. 

OMB  Number  059&-0115. 

Expiration  Date  of  Approval:  August 
31. 1995. 

Type  of  Request:  The  following 
collection  requirements  are  extensions 
and  revisions  of  currently  approved 
OMB  Number  0596-0115  and  are 
proposed  to  be  cmsolidated  under  OMB 
Number  0596-0114. 

36  CFR  223.191(e) 

Abstract:  Purchasere  have  the  option 
of  providing  information  for  sourcing 
area  reviews.  This  information  may 
increase  the  likelihood  that  the  results 
of  the  review  will  meet  the  purdiaser's 
needs  and  will  provide  comprehensive 
infcHnation  for  the  Department's  review 
of  the  application  (16  U.S.C.  620b(c)(3)). 

Estimate  of  Burden:  If  puichasera 
elect  to  provide  informatim  for  sourcing 
area  reviews,  the  public  reporting 
burden  is  estimated  to  average  2.0  hours 
per  responses. 

Respondents:  Businesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estiamted  Number  of  Respondents: 
Respondents  to  the  review  of  sourcing 
areas  are  estimated  to  be  10. 

Estiamted  Number  of  Responses  per 
Respondent:  1. 

Estiamted  Total  Annual  Burden  on 
Respondents:  20. 

36  CFR  223.203(c) 

Abstract:  The  Act  provides  an 
exception  to  indirect  substitution 
restrictions  for  National  Forest  System 
timber  bom  within  Washington  State 
(16  U.S.C.  620b(b)(2)).  Pur^asers  witii 
approved  shares  may  sell  or  trade  those 


shares  if  the  purchaser  advises  the 
Regional  Forester  of  the  amounts  being 
trraed  and  the  name  of  the  perscm 
acquiring  such  rights,  so  the  agency  has 
accurate  information  by  which  to 
monitor  the  exemptim. 

Estimate  of  Burden:  Public  reporting 
burden  is  estimated  to  average  1.0  hour 
per  response. 

ResjKmdents:  Businesses  or  other  for- 
profit  entities,  including  small 
businesses. 

Estmated  Number  of  Respondents: 
Respondents  to  the  trading  of  shares  in 
Washingtcm  State  are  estimated  to  be  2. 

Estimated  Number  of  Respmses  pa 
Respondent  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  2. 

fioniments  Are  Inyilad  On 

(a)  Whether  the  pn^xised  collection  of 
inframation  is  necessary  for  the  proper 
perfcmnance  of  tiie  fun^ons  of  the 
agency,  including  vdiether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  this  agency's 
estimate  of  the  btuden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  informaticm  technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  Deosmber  4, 199S. 
V«ldisB.MaMiBk. 
Acting  Chief. 
(PR  Doc  96-20949  Filed  12-11-45: 8:4S  am] 
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Riiral  Housing  and  Commimity 


Notto*  of  AvaMobiUty  of  Housing  PundB 

AOENCKS:  RHiral  Housing  and 
Community  Development  Service, 
USDA, 
ACTION:  Notice. 

iUMMAflY:  The  Rural  Housing  and 
Development  Service  (RiKDS) 
announces  the  availat^ty  of  housing    ' 
funds  for  fiscal  year  1996  (FY  1996). 
This  action  is  taken  to  comply  vrith  42 
U.S.C.  1490p  whidi  requires  that 
RHCDS  publish  in  the  r  '      '~ 


notice  of  the  availability  of  any  bousiag 
assistance.  ,^;,, 

tFFECTiVE  DATC:  December  12. 1995. 

FOR  FUimCflMKfMATION  CONTACT: 
Cynthia  Reese-Foxworth.  Loen 
Specialist.  Rural  Rental  Housing 
Brandi.  Multi-Family  Housing 
Processing  Division.  Room  5337,  or 
Gloria  Denson,  Senior  Loan  Specialist, 
Single  Family  Housing  Processing 
Division,  Room  5334.  RHCDS.  USDA. 
South  Agriculture  Building. 
Washington.  DC  20250.  telephones  (202) 
720-1608  and  (202)  720-1474 
respectively.  (These  are  not  toll  free 
numbere.) 

8UPPI.EMBITARV  MFOIMATION: 

Pregrans  Afiected 

These  programs  or  activities  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos: 


ia40S    Fum  Labor  Housing  Loans  and 

Ckants 
ia410    Very  Low  to  Moderate  Income 

Housing  Loans 
ia41 1    Rural  Housing  Site  Loans 
10.417    Very  Low  Income  Housing  Repair 

Loans  and  Grant* 
10.420    Rural  Self-Help  Housing  Technical 

Assistuice 
ia427    Rural  Rental  Assistance  Payments 
10.433    Housing  Preservation  Grants 
10.442    Housing  Application  Packaging 

Gnats 

Discussion  of  Notice 

7  CFR  chapter  XVm.  part  1940. 
subpart  L  ctmtains  the  formulas  and 
methodology  ^ipliceble  to  loen  and 
grant  funds  fa-  FY  1996. 

At  the  current  time,  there  is  no 
authority  to  obligate  section  515  new 
constructicm  loens.  Rural  Economic  and 
Community  Development  (RECD)  state 
offices  will  be  advised  when  the 


program  is  re-authorized  for  new 
construction  loans.  The  public  may 
contact  the  individuals  listed  in  this 
Notice  or  state  office  personnel  ba 
forther  information.  The  guidance 
provided  to  our  state  offices  is  separated 
betwem  assistance  availi^le  in  our 
Multi-  and  Single-Family  Housing 
Programs  as  foUows: 

Mnlti-FamUy  HoMing  (MFH) 

/.  Genera/ 

A.  This  notice  provides  MFH 
allocations  to  individual  States  for 
Fiscal  Year  (FY)  1996.  Allocation 
computations  have  been  performed  in 
accordance  with  7  CFR  1940.575  and 
1040.578.  The  transition  formula  is  not 
used. 

B.  MFH  loan  and  grant  levels  for  FY 
1996  are  as  foUows: 


Section  514  Farm  Labor  Housing  (LH)  Loans 

Section  515  Rnral  Rental  Housing  (RRH)  Loans  

Section  516  LH  Grants  (llnobligirtad  prior  yeer  balances  and/or  canoeUatioas  of  fxUx  years  will  be  added  to  die  anunint 

sliown) ~ - 

Section  521  Rental  Assistance  (RA) 

RRH  New  Qmstrttction ~ ~ ........... 

LH  New  Qmstruction 

Section  525/509  Housing  Application  Packaging  GranU*  ~ - 

Section  533  Housing  Preservation  Grants  (HPG) 

*  See  Single  Family  Housing  (SFH)  section  of  tliis  Notice  fm  furdier  information. 


SlS.000,000 
1S2,480XXW 

10,0000,000 

32.200.000 
4,600,000 
1.000.000 

11.000,000 


n.  State  Allocations 

All  state  allocations,  with  the 
exception  of  new  construction  RA,  have 
been  developed  with  the  methodology 
and  tomulas  stated  in  7  CFR  part  1940, 
subpart  L. 

A.  Section  515  RRH  Loan  Funds 

1.  Ammint  Available  for  Allocation. 

Total  available  $152,480,000 

Less  inventory  ptapetty 

sales  -. - -...  SJSeOJOOO 

Less  general  reserve 34.500.000 

Less  bue  administrative 

allocation 16^28,426 

Less  base  allocation  .........  0 

Basic  formula  amount  93,051.574 

2.  Base  Allocation.  Not  used. 

3.  Administrative  Allocation.  A 
distribution  of  funds  to  certain  States  to 
assure  that  aU  States  receive  at  least 
$1,250,000  to  ensure  sufficient  funding 
levels  for  new  construction  or  repair 
and  rehabUitaticm  loans  less  base 
allocation. 

4.  Reserves. 

a.  State  Office  Reserve.  In  States 
which  allocate  funds  to  Districts.  7  CFR 
1940.552(j)  authorizes  the  State  Director 
to  hold  a  reserve.  Such  reserves,  if 
established,  will  be  available  only  for 
patdiouts.  leveraging  state  Section  515 
nmds  with  National  Office  reserve 


funds  in  a  targeted  area  and  to 
nonprofits,  hardships  or  emergency 
situations. 

b.  Inventory  Property  Sales. 
$8,500,000  has  been  set  aside  to 
facilitate  the  sale  of  inventory 
properties.  Funding  for  inventcxy 
property  sales  will  be  split  between  the 
National  Office  and  State  Office  on  a  50/ 
50  basis. 

c.  National  Office  Reserve.  The 
reserve  is  approximately  25  percent  of 
the  total  funds  available  and  is 
distributed  as  foUows: 

(i)  General  Reserve.  $34,500,000  in 
general  reserve  funds  have  been  set 
aside.  Since  access  to  generel  reserve 
funds  cannot  be  assured  or  guaranteed. 
States  should  not  consider  potential 
access  to  these  fimds  when  authorizdng 
Forms  AD-622.  "Notice  of 
Preapplication  Review  Action."  up  to 
the  authorized  percentage  of  their 
allocation.  UntU  June  3. 1996,  State 
Directon  can  request  these  funds  for  the 
following  piupoees: 

(A)  Hmdships  and  Emergencies.  The 
request  must  include  sufficient 
documentation  to  support  the  hardship 
or  emergency  indudhig  reasons  why  it 
is  in  the  Government's  best  interest  to 
consider  the  request 

(B)  Pufdiouts.  A  petchout,  not  to 
exceed  30  percent  of  the  total  loan 


obligation,  when  the  State  needs  the 
additional  funds  to  obligate  100  percent 
of  its  allocation. 

Note:  Repairs/Rehabilitations.  Bach  State 
will  use  its  Section  SIS  Allocation  for  repair 
and  rehabilitation  loans.  Such  loans  will 
have  first  priority  ibr  funds  in  each  State. 

(C)  RH  Cooperatives. 

(ii)  Designated  Reserves.  The 
following  set  asides  are  derived  from  the 
general  reserve. 

(A)  State  Rental  Assistance  (RA).  An 
amount  of  $2.5  million  of  the  RRH 
funds  has  been  set  aside  for  States  in 
which  an  active  State  sponsored  RA 
program  is  available.  Funds  will  be 
distributed  to  participating  States  based 
on  a  pro  rata  snare  of  State  RA  units 
being  provided.  These  funds  are  subject 
to  year-end  pooling  requirements. 

(B)  Equity  Loans.  An  amount  of  $2.5 
million  has  been  set  aside  for  the  equity 
loan  prepayment  incentive  features 
described  in  FmHA  Instruction  1965-E. 
Funds  are  fully  available  and  are  subject 
to  year-end  {xmling  requirements.  The 
amount  of  equity  fuiuls  available  may  be 
changed  administratively  by  RHCDS 
based  upon  use  and  need  for  funds. 

(C)  Nonprofit  Reserve.  An  amount  of 
$7.5  milUon  has  been  set-aside  for 
certain  nonprofit  applicants.  The 
applicant  must  be  a  ntmprofit  entity 
which  meets  the  folloMring  conditions: 
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(1)  Is  a  private  noqprofit  arganizatioii, 
onniHiinw  cooperative,  or  butian  Tribe; 

(2)  vibom  priiKdpl^  pmpoMt  iiiclu<to 
the  plamiing,  devciqmient,  and 
managament  of  loW-inoooM  housiiig;  (3) 
is  exempt  from  Federal  income  taxes 
under  section  50i^K3)  or  50l(cH4)  of 
the  Intenal  Reveniw  Code:  (4)  is  not 
i^olly  or  partially  owned  or  amtroUed 
with  or  by  a  "for  ptofit"  entity:  (5)  is  not 
a  public  body,  housing  authority, 
limited  partnershi|.  limited  partaership 
with  a  noofnefit  gttieral  oaitner,  (6)  is 
not  ooventurioA  wth  a  "nr  profit" 
entity  eligible  far  aaction  515 
assistance  and  (7)  U  not  requesting 
Low-Income  Hous|ig  Tax  Credits 
(UHTQ  pursuant  tb  sectioo  42  of  the 
Intsnal  Revenue  Qode.  In  order  to 
maximite  the  number  of  loans  bxxm  this 
rasarve.  eech  State  may  develop  one 
proposal  which  m^r  not  exceed  the 
State's  average  sizq  (number  of  units) 
new  ooostruction  I4«n.  Funds  will  be 
made  evailable  on  a  fiist-come-first- 
served  besis. 

(D)  TargBting  Reterve:  An  smount  of 
$12  million  httbetn  set  aside  for  loan 
requests  which  are  {located  in  target 
areas  selected  by  die  State  Director,  in 
accordance  with  St^egic  Plan  Goals 
astridished  by  the  thider  Secretary.  By 
naoember  15, 1905i  eech  State  Director 
will  ensure  that  su(h  target  areas  are 
aelecled.  No  state  iMy  request  or  receive 
more  then  $1  million  firam  this  reserve. 
A  state  or  juitsdictiiDn  may  utiliae  up  to 
$500,000  of  their  own  allocation  in 
additioQ  to  the  $1  million  thsy  can 
receive  firam  the  N^ional  Office 
provided  they  haveiaddrassed  all  repeir 
and  rdiaUlitation  4eeds  in  their  stste. 
No  requeeU  receiv^  aftar  )amuay  3, 
1996,  will  be  oonsileted. 

5.  Poo/ins  of  fkuitfs. 

h.Sttae  Office  Pooling.  ThaStatM 
vfbkh  allonte  funds  by/to  Districts  are 
not  authOTizad  to  pool  imobligated 
fimds  Drier  to^y  6, 1906. 

b.  Natitmal  Offick  PoaJing.  Unused 
RRH  fbnds  wiU  be  placed  in  the 
National  Office  reserve  and  will  be 
made  available  adn|inistratively.  Year- 
end  pooling  of  all  Saction  515  RRH  loan 
fimda  is  scheduled  lor  dose  of  business 
{COB),  August  19. 1996. 

B.  Rental  Assistance  (RA) 

1.  Valuathn  of^kwCoratructhn  RA. 
A  total  of  $32,200.(1)0  will  be  available 
fat  RRH  new  constriction  RA  and 
$4300.000  is  availdble  for  LH  new 
construction  RA.  These  eqoete  to  an 
estimated  3.200  units  for  the  RRH  and 
LH  loan  programs.  All  RA  unite  held  in 
Um  raaerves  ere  eetioaated  besed  mi  the 
national  weighted  dvoraga. 

2.  Estimated  Vnhf  AvaikMefbr 
Alkxatian.  The  alldcation  foranula 


contained  in  7  C7R  1940.576  will  not 
provide  a  proportionate  amount  of  new 
oonstructicHi  RA  in  each  State  to  match 
loan  fonds  available  for  new  unit 
development  and  is  therefore  not 
utilized  in  FY  1996.  New  construction 
RA  allocations,  based  upon  State's 
requesta,  are  included  in  this  Notice. 

Bttiniated  total  units  available 3.200 

Lan  LH  Reseive  ..............................  400 

Subtotal  RRH  2300 

Last  RRH  niarva 1,5S0 

Lett  RRH  bass  allocatioa 0 

Lett  RRH  adminittntive  aUocatiaii  0 


Total    Stale    Requastod    RA 
Units  ..........«_..,.„..._...,...... 


1.250 


3.  Base  Allocation.  No  base  allocation 
is  provided. 

4.  Administrative  Allocation.  No 
edministrative  allocation  is  provided. 

o.  tiese^fesi 

a.  State  Office  Resenre.  In  States 
which  allocate  funds  and  RA,  7  CFR 
1940.552Q)  autiiorizae  the  State  Director 
to  hold  a  reserve.  Sudi  reserves,  if 
established,  will  be  limited  only  to 
patchoute  and  loans  imder  the  nonprofit 
or  targeted  area  reserves,  and  harduips 
and  emergency  situations. 

b.  National  Office  Reserve.  925  unite 
wiU  be  held  in  the  National  Office 
reserve.  The  National  Office  reserve  U 
available  to  Stetes  for  the  nonprofit  and 
targeting  rseerves. 

c  Participation  loans  and  RA:  625 
unite  of  new  construction  RA  have  been 
set  aside  to  provide  traam  subsidy  on 
unite  that  may  be  developed  throu^ 
pertidpation  loans,  if  such  loans  are 
authorized.  This  set  aside  will  be 
redistributed  if  paitidpaticm  loens  are 
not  authorized. 

d.  lif.  The  400  RA  unite  for  LH  new 
construction  are  being  reteined  in  a 
sepereto  LH  reserve. 

6.  Pooliin  ofRA. 

a.  Slate  OfficePoc^ing.  The  States 
which  allocate  RA  by  or  to  Districte  are 
not  authorized  to  pool  unobligated  RA 
prior  to  May  6, 1996.    - 

b.  National  C^ice  Pooling.  Yeer-end 
National  Office  pooUng  of  RA  for  RRH 
is  scheduled  for  GOB,  August  19, 1996. 

7.  Availatality  of  the  Allocation. 
States  are  authorized  to  approve  up  to 
100  percent  of  their  RA  aUocation 
indicated  in  this  Notice. 

8.  Suballocation  by  the  State  Director. 
RA  unite  may  be  subellocated  to 
Servicing  Offioee,  at  the  discretion  of 
the  Steto  Director,  in  ecoordance  with  7 
C7R  1940.552(j). 

9.  Approval  and  Obligation  ofRA. 
Loans  «vill  only  be  obUgirted  whcna 
suffidmt  RA  to  ensure  merket 
feesibility  can  be  obIi|^ed  at  the  seme 


time.  RA  hx  loans  obligated  in  a  prior 
FY  te  not  authorized. 

m.  Farm  Labor  Housing  Loan  and  Grant 
Funds  (Not  Allocated  to  States! 

A.  Section  514  Farm  LH  Loans 

Loans  are  funded  in  accordance  with 
7  (7R  1940.579(a). 

FY  1996  Amnopriatioii $15300,000 

Available  far  Off-Fann 

Loans «.. 10,500,000 

AvaiUile  far  On-Paim 

Loaas „  1300.000 

National  OCBce  Reaarve 3300300 

B.  Section  516 IH  Grants.  These 
grante  are  funded  in  accordance  with  7 
CFR  1940.579(b). 

FY  1996  Appnq>riati(» $10300300 

Available  far  LH  Grants  ...^  7300.000 
Available  far  Tedmlcal  As- 

siatanca  Contncte .....  1300300 

National  Office  Reserve 2300300 

C  National  Office  Loon  and  Gnrnt 
Reserve.  $5  milUon  National  Offtee  loan 
and  grant  reaerve  that  will  be  available 
until  June  30, 1996.  or  until  ejqiended. 
The  reserve  will  be  used  for  the 
following  purposes  on  a  first-come-first- 
served  buds. 

1.  Repair  and  rehtMlitation  oflH 
pmfects  in  the  portfolio.  Loans  and 
pante  are  available  fw  the  repair  and 
rehabilitation  of  mdsting  pri^ecte  that 
have  heehh  and  safiBty  violatimu. 

2.  Ktigrant  and  migrant/homeless 
jaojects.  Funds  are  available  for 
obligation  for  pn^Msals  under  existing 
regmatioDS  that  indude  at  leest  fifty    . 
percent  of  the  unite  to  serve  migrant 
lumworkers  or  the  dual  pt^ulations  of 
migrant  fiBrmworken  and  the  hmneless. 

3.  LenragBd  LHfmiects.  While  some 
levwage  fimds  should  be  used  in  all  LH 
pro|ecte  to  the  degree  poasible  and 
nesible,  reswve  fonds  are  available  for 
projecte  that  have  commitmente  of  non- 
LH  loen  and  grant  funds  in  excess  of  25 
peroeot  of  total  development  coet 

D.  RA  for  Ui—New  Construction. 
This  RA  te  held  in  a  National  Office 
reeerve  for  use  with  LH  loen  and  grant 
applications  in  accordance  with 
paragraph  II B  of  this  Notice. 

E.  Processing  Preapplications: 

1.  In  light  of  the  current  number  of 
preapplications  authorized  to  be 
developed  into  full  applications,  new 
Forms  AD-622  will  be  authorized  on  a 
limited  beste.  Those  preeppUcations 
that  fall  within  the  follovdng  categories 
will  be  ecoepted  for  Netiond  Office 
review: 

a.  Preapplications  that  are  on-hand  in 
the  National  Office  and  thoae  that  have 
been  reviewed  by  the  State  Office  and 


are  reedy  as  of  the  date  of  this  notice  for 
NatiiHtel  Office  review. 

b.  Preapplications  that  are  from 
sponsors  assisted  by  the  TA  contractors. 

c.  Preapplications  for  repair  and 
rehabilitation  of  existing  projecte  to 
correct  serious  hedth  and  safety 
conditions. 

d.  Preapplications  that  indude  at  least 
50  pocent  of  the  unite  for  migrant 
farmworkers  and  operate  on  a  seasonal 
basis. 

e.  Preapplications  that  are  highly 
levera^BO  and  reflect  at  leest  SO  poroent 
of  the  totd  development  cost  being 
funded  by  the  LH  loen  and  grant 
program. 

2.  Preapplications  should  not  exceed 
$2.5  million  in  LH  loan  and  grant  funds 
and  proposals  should  reflect 
economicdly  feesible  projects  in  terms 
of  management  and  operation. 

TV,  Section  533  Housing  Preservation 
Grants  (HPG) 
A.  Amount  Available  for  Allocation. 

Total  available  $11,008,000 

Lett  reserve 550,000 

Lew  base  ailocatioo 5,300,000 

Leu  administrative  alloca- 
tion   - 541,436 


Basic  Focmula  Amount 


4.608,564 


B.  Base  Allocation.  The  bese 
dlocatim  is  $100,000  times  53  states 
and  territories  which  equds  $5.3 
million. 

C.  Administrative  Allocations.  A 
distribution  of  funds  to  certain  States  to 
assure  that  dl  States  receive  at  leest 
$150,000  of  initid  allocation. 

D.  i?eserve.  The  Nationd  Office 
reserve  is  5  percent  of  the  totd  funds 
avdlable.  The  reserve  is  for  emergency 
and  projecte  in  targeted  areas.  The 
request  must  include  suffident 
documentation  to  support  the 
emergency  and  projcK:ts  in  targeted  areas 
including  reasons  why  it  is  in  the 
Government's  best  interest  to  consider 
the  request. 

E.  Pooling  of  Funds.  Fimds  in  excess 
of  the  dollar  amount  of  applications  en 
hand  will  be  poded  in  the  Nationd 
Office  at  a  date  to  be  aimounced. 

F.  Availability  of  the  Allocation.  HPG 
is  a  competitive  grant  program.  Opening 
and  dosing  dates  for  submission  of 
preapplications  will  be  announced. 
SubMquent  to  review  and  ranking  of 
preapplications  and  submission  of  find 
applications.  States  are  authcnized  to 
obligate  HPG  lequeste  in  amounte  not  to 
exceed  those  reacted  in  this  Notice. 
There  will  be  no  funds  for  patchoute  or 
additiond  projecte. 


V.  Exception  Authority 

Tlie  Admintetrator,  or  designee,  may 
in  individud  cases,  make  an  exception 
to  any  requirentente  of  this  Notice 
v^di  are  not  inconsistent  with  the 
authorizing  statute,  if  he  or  she  finds 
that  application  of  such  requirement 
would  adversely  affect  the  interest  of 
the  Government.  The  Administrator,  or 
his  or  her  designee,  also  reserves  the 
right  to  change  pooling  dates,  establish 
or  change  minimum  and  maximimi  fund 
usage  firom  set-asides  or  the  reserve,  or 
restrict  pertidpation  in  set-asides  and 
reserves. 

Single  Family  Heesing  (SFH) 

/.  General 

A.  This  section  provides  SFH 
allocations  avdlable  to  individud  States 
for  fiscal  year  (FY)  1996.  Allocation 
computations  have  been  made  in 
accordance  with  7  CFR  1940.563 
through  1940.566. 

B.  The  SFH  loan  amounts  and  grant 
amounte  shown  below  are  based  on  the 
totd  loan  levels  deliverable  with 
subsidy.  The  SFH  levels  authorized  for 
FY  1996  are  as  follows: 


Section  502  Guaranteed  Rural  Housing  (RH)  Loans 

Nonsubsidized  Guarantees  *  ~ 

Subsidiaad  Guarantees  — ~ - 

Section  502  Direct  RH  Loans 

Very  Low-income  Subsidized  Loans  *  ~ •.• 

Low-inoome  Subsidized  Loans  * 

Nonsubsidized  Loans  ~ • 

Credit  Sdes  » •• • -• 

Section  504  Housing  Jtepair  Loans  *  _ ~ ~....~ ~ 

Section  504  Housing  Re{>air  Grants  *•  

Section  509  Compensation  for  Construction  Defects*  ~ 

Section  523  Self-Help  Site  L.oans* - ~ - - 

Section  523  Self-Help  Technicd  Assistance  Grants *• ~ - 

Section  524  RH  Site  Loans  * - - 

Section  525/509  Housing  Application  Packaging  Grants  (HAPG)** - 

•  SFH  loan  levels  deliverable  with  subsidy.  ,        ^  ....  u 

**  Unobligated  w  canceled  funds  from  pnor  fiscal  years  have  been  added  to  the  amcmnt  snown. 


SI  ,700,000.000 

0 

406,498,000 

609,747,000 

0 

0 

37,798,000 

24,900,000 

495,000 

595,010 

12,650,000 

600,000 

5,191,000 


C.  SFH  loan  and  grant  types  not 
allocated  to  States  are  avdlable  on  a 
ftrst-come-first-served  basis  as  follows: 

1.  Section  502  Direct  Nonsubsidized 
Funds  (loan  making  and  servicing). 
There  were  no  FY  1996  funds 
designated  for  loans  for  nonsubsidized 
loan  making  and  servidng  applicants. 
Assistance  is  avdlable  for  qualified  very 
low-  and  low-income  applicants  who 
are  eligible  for  subsidy,  but  at  the 
present  time  the  subsidy  is  not  needed. 
The  subsidy  will  be  obtain  from  the 
State's  subsidized  regular  funding. 

2.  Credit  Sale  Authority.  There  is  no 
funding  provided  for  credit  sales  in  FY 
1996.  State  Directora  are  required  to 


maintain  an  adequate  reserve  of  section 
502  loan  funds  to  finance  the  sale  of 
SFH  inventory  program  property  to 
program  eUgible  buyere.  FY  1996 
funding  for  RHCDS  nonprogram 
financing  of  credit  sales  is  not 
authorized. 

3.  Section  509  Compensation  for 
Construction  Defects,  Section  523  Self- 
Help  Site  Loans,  Section  523  Self-Help 
Technical  Assistance  Grants,  and 
Section  524  RH  Site  Loans.  Funding  will 
be  approved  by  the  National  Office. 
SFHPD. 

4.  Deferred  Mortgage  Payment 
Demonstration.  Funding  will  not  be 
provided  for  deferred  mortgage 


authority  or  loans  for  deferred  mortgage 
assumptions. 

J7.  State  Allocations 

All  allocations  have  been  developed 
with  the  methodology  and  formulas 
stated  in  7  CFR  part  1940.  The  funds 
distributed  to  each  State  for  a  particular 
quarter  in  total  may  exceed  the  funds 
avdlable  nationdly  for  dl  States. 
Therefore,  if  funds  become  exhausted  at 
the  National  Office  level,  some  States 
will  not  have  access  to  the  full 
distribution  for  the  remainder  of  the 
quarter.  AIX  ALLOCATED  FUNDS  TO 
STATE  OFRCES  ARE  SUBJECT  TO 
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Bask  Formula—  Adi^in-* 
iftndvB  Allocatiini  .... 


THE  AVAILABIUTY  OF  FUNDS  AT 
THE  NATIONAL  LEVEL 

A.  Section  502  thnsubsidiwed 
Goanmleed  EHLokns. 

1 .  Amount  Available  for  Allocation. 

Total  Avaikbte  ^— ■  Si, 700.000,000 

Less  Natkmal  OfBcfl  |te- 

* 255.000MO 

lAllocatiool 0 

$i.44Sjaao,ooo 

2.  Basic  Formula]  Critaiat  Data 
Source,  and  Weight.  See  7  CFR 
1940.563(b)  Data  derived  frmn  the  1990 
U.S.  Census  was  provided  to  each  State 
by  the  National  Offlce  on  August  12, 
1993.  j 

3.  T^nnsttion  Fotinula.  Will  not  be 
used  in  FY  1996. 

4.  Base  Allocation.  The  base 
allocation  is  an  amount,  if  any,  above 
the  computed  fonaula  allocation  . 
necessary  for  each^tate  to  receive  a 
total  allocatiaD  sumdent  to  run  a  viable 
program  (at  least  Si  millitm). 

5.  Administrativa  Allocation.  Due  to 
the  riiaenoB  of  Census  Dsta.  the  Western 
Pacific  Arsas  will  receive  an 
administrative  alle^tion. 

6.  General  Resenfe.  Requests  for 
National  OfBoe  reserve  hmds  will  be 
considered  on  a  firft-come-first-served 
basis. 

7.  Pooling  ofFurids.  There  will  be  no 
mid-year  pooling.  Year-end  pooling  is 
tentatively  scheduled  for  close  of 
business  on  August  12, 1996.  Pooled 
funds  win  be  placed  in  the  National 
Office  reserve  and  iriU  be  made 
available  administratively. 

8.  Availability  ofthe  Allocation. 
Funds  will  be  disputed  cumulatively 
by  quarters  as  foUolvs:  45  percent 
throu^  the  first  quarter,  75  percent 
through  the  second  quarter,  95  percent 
through  the  third  quarter,  and  100 
percent  in  the  foxulb  qiiarter  until  the 
National  Office  yeat-end  pooling  date. 

9.  Suballocation  by  the  State  Director. 
The  State  Director  will  retain  these 
funds  at  the  State  Office  level.  Funds 
will  not  be  suballooated  to  District  or 
County  Offices. 

B.  Section  502  Direct  RH  Loans 

1.  Amount  Available  for  Allocation. 


$1,016,244,245 
30.000.000 


Total  Available  .... 
Less  General  Reseivei 
Less  Desfgnated  Re-  : 


120/XW,000 


Basic  Foimula— Adnin- 
istrative  Allocation  ....  $866,244,245 

2.  Basic  Formulai  Criteria,  Data 
Soiaoe.  and  Wei^i.  See  7  CFR 


1940.S65(b).  Data  derived  feora  the  1990 
U.S.  Census  was  provided  to  each  State 
by  the  National  C^ce  on  August  12, 
1993. 

3.  Transition  Formula.  Will  not  be 
used  in  FY  1996. 

4.  Base  Allocation.  Will  not  be  used 
in  FY  1996. 

5.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Westnn 
Pacific  Areas  will  receive  an 
administrative  allocation. 

6.  Reserve^ 

a.  State  Office  Resave.  State  Directors 
must  maintain  an  adequate  reserve  to 
fund  the  following  applications: 

(i)  Hardship  applications.  Hardship  is 
determined  by  the  State  Director  on  a 
case-by-case  baas  and  must  include 
applications  from  persons  living  in 
deficient  housing  for  more  than  6 
months. 

(ii)  The  State's  portion  of  funds  for 
Mutual  Self-Help  loans. 

(iii)  Subsequent  loans  for  essential 
improvements  or  repairs  and  in 
coimection  with  transfers  with 
assumpticxis  of  the  RHCDS 
indditedness. 

(iv)  Financing  for  the  purchase  of 
Government  owned  inventory 
propOTties. 

(v)  State  Directors  are  required  to  set 
aside  not  more  than  20  pwcent  of  their 
initial  low-income  allocaticm  lor 
participation  in  leveraging  Section  502 
Direct  loan  funds.  A  reserve  for  very 
low-income  participation  is  not 
required,  but  may  be  establidied  if 
sipiificant  activity  is  anticipated  by  the 
State  Director. 

b.  National  Office  Reserves. 
(i)  General  Reserve.  The  total 

allocated  FY  1996  general  reserve 
contains  $30  million.  The  reserve  funds 
will  be  limited  to  providing  fimds  to 
States  for  extreme  hardship  cases. 
FUNDING  WILL  NOT  BE  AVAILABLE 
UNTIL  THE  BEGINNING  OF  THE 
THIRD  QUARTER 

(A)  For  the  Section  502  Direct  Loan 
Program,  an  extreme  hardship  case 
exists  whea: 

(1)  An  individual  or  fiunily  is 
currently  without  housing  and  is  unable 
to  find  shelter  on  a  temporary  basis  with 
other  family  members,  relatives,  or 
friends,  or  the  applicant  is  occupying  a 
structure  that  has  been  recently 
condemned  by  local  authorities;  or 

(2)  The  family  is  unable  to  obtain  an 
adequate  rental  unit  becaiise: 

(a)  Such  units  are  not  available  in  the 
local  market;  or 

(b)  The  fomily  cannot  afford  the 
interim  move  due  to  money,  health 
reasons,  adequacy  of  optioned  housing, 
importance  of  location  of  optioned 
house,  etc:  or 


(c)  The  hardship  has  been  caused  by 
fire,  flooding,  hiuricane,  tornado,  or 
other  causes  beytmd  the  applicant's   ' 
control.  ^ -.;  -i,.  -J.  J 

(B)  Certain  subsequent  loans  nay  be 
made  in  ctmiimction  with  a  transfer  or 
assumption,  if  the  loan  amoimt  is  very 
small  and  the  hardship  is  detenninedto 
be  unique. 

(C)  Based  upon  need  and  projected 
availd>ility  of  imobligated  fimds,  the 
Administrator  reserves  the  right  to 
permit  expanded  access  to  fiuids  from 
the  Natitmal  Office  without  notice  in  the 
Federal  Register. 

(ii)  Designated  Reserves. 

(A)  Targeted  Reserve.  Of  the  FY  1996 
Section  502  funds.  $46  million  will  be 
held  in  the  National  Office  reserve  for 
targeted  counties.  Designated  funds  will 
be  allotted  60  percent  for  low-income 
and  40  percent  for  very  low-income 
applicants.  These  funds  will  be  subject 
to  year-end  pooling  requirements. 

(1)  Funds  will  be  distributed 
cumulatively  by  quarters  as  follows:  40 
percent  through  tne  first  quarter.  70 
percent  through  the  second  quarter.  90 
percMit  through  the  third  quarter,  and 
100  percent  in  the  fourth  quarter  until 
the  National  Office  year-end  pooling 
date. 

(2)  The  targeted  reserve  must  be  set 
aside  and  used  for  areas  identified  in 
the  States'  FY  1996  annual  performance 
goals  such  as  the  underserved  counties; 
nonmetro  counties  with  persistent 
poverty;  Indian  reservaticms;  colonias; 
EmpowMmmt  Zones/Enterprise 
Communities  (EZ/ECs).  Pacific 
Northwest  areas;  the  Appalachia: 
Mississippi  Delta  Region;  and 
communities  writh  special  needs  that 
have  not  been  adequately  served  during 
the  last  5  years. 

(B)  Demonstration  Housing  Program: 
Section  502  RH  funds  in  the  amount  of 
$4  million  have  been  set  aside  for 
demonstration  housing  amcepts  which 
were  idoatified  by  the  National  Office 
for  approval  in  FY  1995.  Designated 
funds  will  be  allotted  60  percent  for 
low-income  and  40  percent  for  very 
low-income.  All  funds  are  subject  to  the 
pooling  requirements  of  7  CFR  part  1940 
subpart  L. 

(C)  Matching  Funds  for  States  with 
Approved  Mutual  Self-Help  Housing 
Grants.  THE  AMOUNT  OF  $70 
MILLION  OF  FY  1996  SECTION  502 
FUNDS  HAS  BEEN  SET  ASIDE  FOR 
MATCHING  FUNDS  ON  THE  BASIS  OF 
THE  NATIONAL  OFHCE 
CCWfTRIBUTING  75  PERCENT  FRC»k< 
THE  NATIONAL  OFFICE  RESERVE  TO 
AN  INDIVIDUAL  STATE 
CCWTRIBUTING  25  PERCENT  OF 
ALLOCATED  SECTION  502  RH  FUNDS 
USED  OR  THE  QtANTEE 


C(»4TRIBUTING  25  PERCENT  TO 
ASSIST  PARTICIPATING  SELF-HELP 
FAMILIES.  Funds  are  to  be  requested 
for  the  participating  family  at  the  time 
of  loan  approval  and  are  subject  to  the 
pooling  requirements  of  7  CFR  part  1940 
subpart  L.  Reimbursement  funds  will  be 
reimbursed  at  a  rate  of  60  percent  for 
low-income  and  40  percent  for  very 
low-income  funds.  States  will  be 
responsible  for  adjusting  very  low-/low- 
income  funding  activity  within  their 
state  to  compensate  for  the  Mutual  and 
Self-Help  Propam  obligations  differing 
significantly  from  the  40/60  percent 
allocation  ratio. 

7.  Pooling  of  Funds. 

a.  State  Ql^ce  Pooling.  If  pooling  is 
conducted  witliin  a  State,  it  must  not 
take  place  within  the  first  30  calendar 
days  of  the  first,  second,  or  third 
quarter.  (There  are  no  restrictions  on 
pooling  in  the  fourth  quarter.)  The 
pooled  funds  may  be  redistributed  by 
the  S^e  Director  provided  the  State 
Director  has  determined  that  the  pooled 
fiuub  could  not  be  used  in  the  field 
offices  receiving  the  funds  allocated  in 
accordance  with  7  CFR  part  1940 
subpart  L 

b.  National  Office  Pooling.  There  will 
be  no  mid-year  pooling.  Year-end 
pooling  is  tentatively  scheduled  for 
close  of  business  August  12, 1996.  Year- 
end  pooled  funds  will  be  placed  in  the  - 
National  Office  reserve  and  will  be 
made  available  administratively. 

8.  Availability  of  the  Allocation.  The 
Housing  Act  of  1949.  as  amended, 
provides  that  not  less  than  40  percent  of 
the  funds  be  made  available  for  very 
low-inc(»ne  Section  502  loan 
applicants.  Funds  will  be  distributed  by 
quarters,  cumulatively,  as  follows:  40 
percent  through  the  first  quarter,  70 
pwcent  throu^  the  second  quarter,  90 
percent  through  the  third  quarter,  and 
100  percent  in  the  fourth  quarter  imtil 
the  National  Office  year-end  pooling 
date. 

9.  Suballocation  by  the  State  Director 
The  State  Director  must  suballocate  to 
each  District  Office  using  the 
methodology  and  formulas  required  by 
7  CFR  part  1940,  subpart  L  The  District 
Director  will  make  fimds  available  on  a 
first-come-first-served  basis  to  all  field 
offices  in  the  district.  No  County  Office 
ivill  have  its  access  to  funds  restricted 
without  the  prior  written  approval  of 
the  Administrator. 

C.  Section  504  Housing  Repair  Loans 
and  Grants. 
1.  Amount  Available  for  Allocations. 

Section  504  Loans 

Total  Available  $37,798,000 

Less  General  Reserve 3,800,000 


Less  Designated  Taxgsled 
Reserve m 1.900,000 

Basic  Fonnula — ^Administra- 
tive Allocation 32,096,000 

Section  504  Grants 

Total  AvaiUble  24,900.000 

Less  General  Reserve -.  2,490.000 

Less  Designated  Targeted 
Reserve .     1,245.000 

Basic  Fonnula— Administra- 
tive Allocation 21,165.000 

2.  Basic  Formula  Criteria.  Data 
Source,  and  Weight.  See  7  CFR 
940.566(b).  Data  derived  from  the  1990 
U.S.  Census  was  provided  to  each  State 
by  the  National  Office  on  August  12. 
1993.  This  data  must  be  used  if  funds 
are  suballocated  to  District  Offices. 

3.  Transition  Formula  and  Base 
Allocation.  Will  not  be  used  in  FY  1996. 

4.  Administrative  Allocation.  Due  to 
the  absence  of  Census  Data,  the  Western 
Pacific  Areas  received  an  administrative 
allocation. 

5.  Reserve. 

a.  State  Office  Reserve.  State  Directors 
must  maintain  an  adequate  reserve  to 
fund  hardship  applications.  Hardships 
will  be  determined  by  the  State  Director 
on  a  case-by-case  baids. 

b.  National  Office  Reserves. 
(i)  General  Reserve.  The  total 

allocated  FY  1996  funds  contain  only  10 
percent  for  the  general  reserve.  Use  of 
these  reserve  fimds  will  be  limited  to 
providing  funds  to  States  for  extreme 
hardship  cases.  An  extreme  hard^p 
case  is  defined  as  an  individual  case 
with  significant  priority  in  funding, 
ahead  of  other  requests,  due  to  severe 
health  or  safety  hazards,  or  physical 
needs  of  the  applicant  or  community. 
The  priority  may  be  related  to  sanitation 
hazards,  or  impending  climatic  hazards 
which  are  above  average  and  should 
receive  priority  for  funds.  Based  upon 
need  and  projected  availability  of 
unobligated  fimds,  the  Administrator 
reserves  the  right  to  permit  expanded 
access  to  funds  bom  the  National  Office 
without  notice  in  the  Federal  Register. 
All  funds  allocated  to  states  are  subject 
to  the  availability  of  funds  at  the 
National  Level. 

(ii)  Targeted  Reserve.  Ofthe  FY  1996 
Section  504  loan  and  grant 
appropriations,  $1.9  million  and  $1,245 
million,  respectively  wil(  be  held  in  the 
National  Office's  reserve  for  the  targeted 
counties.  These  funds  will  be  subject  to 
year-end  pooling  reouirements. 

7.  Poohng  of  Punas.  There  will  be  no 
mid-year  pooling.  Year-end  pooling  is 
tentatively  scheduled  for  close  of 
business  on  August  12, 1996.  Pooled 
funds  will  be  placed  in  the  National 
Office  reserve  and  will  be  made 
available  administratively. 


8.  Availaltility  of  the  Allocation. 
Funds  will  be  distributed  by  quarters 
cumulatively  as  follows:  40  percent 
through  the  first  quarter,  70  percent 
through  the  second  quarter.  90  percent 
through  the  third  quarter,  and  100 
percent  in  the  fourth  quarter  until  the 
National  Office  year-end  pooling  date. 

D.  Sections  525/509  HAPG. 

1.  Amount  Available  for  Allocations. 

Total  Available  (Carry-over 

Funds) $5,191,000 

Less  General  Reserve «...  391,000 

Basic  Formula  Amount: 
Sections  502/504  Loans 

and  Grants 3,000,000 

Sections  514/516,  515, 
524,  and  533  1,000,000 

2.  fiosjc  Formula  Criteria.  Data 
Source,  and  Weight.  For  Sections  502/ 
504  loan  and  grant  programs,  each 
participating  State's  funds  will  be  based 
on  its  number  of  eligible  counties  or 
colonias,  with  each  State  receiving  a  pro 
rata  dbare  of  the  total  funds  avaiUd^. 
For  Sections  514/516,  515,  524,  and  533 
programs,  $1  million  has  been  set  aside 
in  the  National  Office,  on  a  first-come- 
first-served  basis. 

3.  Transition  Formula.  Base 
Allocation  and  Administrative 
Allocation.  Will  not  be  used  in  FY  1996. 

4.  General  Reserve.  Requests  for 
National  Office  reserve  funds  will  be 
considered  on  a  first-come-first-served 
basis. 

5.  Pooling  of  Funds.  Year-end  pooling 
is  tentatively  scheduled  for  close  of 
business  August  12, 1996.  Pooled  funds 
Mrill  be  placed  in  the  National  Office 
reserve  and  will  be  made  available 
administratively. 

6.  Availability  of  the  Allocation. 
Funds  will  be  distributed  cumulatively 
by  quarters  as  follows:  40  percent 
through  the  first  quarter,  70  percent 
throv^  the  second  quarter,  90  percent 
through  the  third  quarter,  and  100 
percent  in  the  fourth  quarter  until  the 
National  Office  year-end  pooling  date. 

m.  Exception  Authority 

The  Administrator,  or  designee,  may, 
in  individual  cases,  make  an  exception 
to  any  requireidents  of  this  attachment 
which  are  not  inconsistent  with  the 
authorizing  statute,  if  the  Administrator 
or  designee  finds  that  application  of 
such  requirement  would  adversely 
affect  the  interest  of  the  Government. 
The  Administrator,  or  designee,  also 
reserves  the  right  to  change  pooling 
dates,  establish  or  change  minimum  and 
maximum  fund  usage  from  set  asides 
and  the  reserve,  or  restrict  participation 
in  set  asides  and  reserves. 

The  following  spreadsheets  contain 
the  allocation  of  FY  1996  MFH  and  SFH 
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loan  and  grant  fun^  to  individual 
States:     - 


Dated:  December  4. 1995. 

Acting  Administmlor,  Buml  Housing  and 
Community  DervdopmaaServkx. 

SecmoM  515  IUjral  Rei^al  H(xjsih«  Program  Auxx;Ati(»48 

(Hacal  year  1986] 


AL 
AK  . 
AZ  , 

Ar. 

CA. 

00 

DE. 

MO 

FL» 

QA- 

Hi  ^ 

WFA 

10 

N. 

»»_ 

lA  „ 

KS.. 

KV.. 

LA  „ 

ME  . 


CT. 
Rl  . 

MN 

MS 

MO 

MT. 

NE. 

NV. 

NJ  . 

NM 

NY. 

NC. 

NO. 

OH  . 

OK. 

OR 

PA. 

PR 

SO 

SO 

TN 

TX 

UT 

VT 


Formula 


VI 
VA._. 
WA„_ 
WV  ... 
Wl  ._. 


DISTR 

HIO  RES  ..... 
TTL  AVAIL ., 


0.02967 
0.00687 
0.01780 

Ojoesio 

0.04663 
0.00640 
0.00190 
0.00680 
0.02860 
0.03867 
0.00790 
0.00647 
0.00743 

aoeaso 

04B167 
0J>1340 

aoii30 

a03463 
0.08170 
.0.00813 
0.00793 
0.00463 
OlOOIOO 
0X12977 
04)1673 
043160 
ft0a460 
0.00820 
a00713 
00fffft3 
0.00867 
0X11437 
0.027S3 
0.04487 
0.00413 
0.03460 
0.01917 
0.01423 
0.03687 
0.04923 
0.02660 
0.00667 
0.02973 
0.07646 
0.00430 
0.00403 
0.00603 
0.00273 
0.02660 
0.01743 
0.01937 
0.01673 
0.00907 
1.00000 


Loan 


$2,751,536 
546J213 
1.666418 
2.149.491 
4.329.660 
781.633 
176,796 
816,864 
2.689.190 
3.596^304 
736.107 
6024)44 
681373 
24)93.660 
2J007.122 
1.246.891 
14)61.483 
3,240J86 
2.949.736 
849.561 
737 J89 
421.524 
934)62 
2.77ai46 
1.666.753 
2,96e4>40 
2.2694)69 
576.820 
663.458 
244.726 
611.349 
1.337,151 
2.561.710 
4.164.529 
384.303 
3.210.279 
1.783.799 
1.324,124 
3.430J12 
4.560.929 
2.503.067 
566.518 
2.766.423 
7,113.793 
400.122 
374,996 
4664)49 
254.031 
2,475,172 
1,621,889 
1,802,409 
1,742^66 
286,668 
934)61,574 


BaM/Admin 


SO 
703,787 
0 
0 
0 
468,367 
14)73,202 
431.146 
0 
0 
5U,893 
647,966 
558,627 
0 
• 
3,109 
196.617 
• 
0 
400/439 
512,181 
82B>I76 
1.166,948 
0 
0 
0 
0 
6734)80 
586,542 
1.006.274 
638,651 
0 
0 
0 
866,697 
0 
0 
0 
0 
0 
0 
694,462 
0 
0 
849,878 
6754)02 
781,951 

0 
0 
0 
0 
964332 
16.428,426 


Total 


$2.751335 
1,250,000 
1,666318 
2.149,491 
4329.690 
1.250.000 
1.2504)00 
1.250.000 
2.689,190 
3,586304 
1,2504)00 
1.250.000 
1.2504)00 
24)03.660 
2307.122 
1350.000 
1350.000 
^40386 
2.949.736 
1350.000 
13504)00 
13504)00 
1350300 
2.77D.145 
1366,753 
2369,040 
2389,069 
1350,000 
1350,000 
1350,000 
1350,000 
1337.151 
2361.710 
4.184329 
1350.000 
3310379 
1,783.799 
1324.124 
3.430312 
4,580328 
2303,087 
1350,000 
2,766,423 
7.113,793 
1350,000 
1350.000 
1350,000 
1350.000 
2.475,172 
1321.889 
1302.409 
1,742.866 
1350,000 
109,460,000 


Stalareq.'d 
RA  units 


43,000.000 


152.460,000 


7 
14 
39 

35 
65 
20 
26 
14 

0 
61 
12 
12 
28 

0 
14 
26 
26 
75 
68 
10 
14 
It 
19 
20 
17 
34 
60 
10 
18 

7 
23 
34 
42i 
18 
24 

0 
0 

5 

45 

91 

0 

24 

0 

0 

20 

20 

22 

20 

0 

36 

0 

38 

0 

1350 


1995 


new  oons^ 
RAvakie 


1350 


2,800 


$11,706 
17344 
14382 
10,786 
11.429 
11380 
16,t»3 
15374 
10,450 

8366 
13344 
11.190 
10366 
10.441 

0,181 

9384 

8361 
11363 
12^496 
18311 
18331 
13340 
16328 

6338 
10382 
11368 

84)73 
10,007 

8347 
13388 
20366 
13343 
13356 
13324 

8,168 
10301 
10,128 
10358 
11,536 
15302 
12315 
12366 
10,044 
10303 
13,163 
16304 
15,561 
22.792 
10367 
9,925 
9375 
9345 
10363 


RA 


$81,942 
249316 
579318 
376.810 
742,886 
225,600 
378375 
211,096 

0 
683336 
160,128 
134380 
304320 

0 
128334 
268362 
213,775 
861,475 
882,156 
193.110 
236,634 
290320 
306361 
164.780 
171364 

100,070 
150346 
96,186 
472386 
463362 
566,710 
238,032 
219316 

0 

0 

54,795 

519310 

1,447,082 

0 
296.760 

0 

0 
263360 
326.080 
342.782 
456340 

0 
367300 

0 
332320 

0 
15367336 


Federal  Kegieter  /  Vol.  60.  No.  238  /  Tuwday,  December  12,  1995  /  Notices 63681 

.Section  533  housing  Preservation  Grant  Program 

Fncal  year  1996] 


State 


ALABAMA  

ALASKA  

ARIZONA  

ARKANSAS  . 

CALIFORNIA  _.. 
COLOflAOO  — 
CONNECTICUT 
DELAWARE  ...... 

FLORIDA 

GEORGIA 

IDAHO -. 

ILLINOIS  .. 

I^^WA  ••«*•■•••••*••••••••«•• 

KANSAS  

KENTUCKY .... 

LOUISIANA  _..-.-_. 
MAINE  - 

maryland  

massachusetts 
mk;hk3an  .- 
minnesota 

Mississippi 

MISSOURI ~. 

M^VCT ANA   .•.>••••*>••• 

rCBRASKA  

NEVADA 

NEW  HAMPSHIRE 

NEW  JERSEY 

NEW  MEXKX) 

NEW  YORK  .™-..»- 
NORTH  CAROLINA 
NORTH  DAKOTA  ... 

OHK)  

OKLAHOMA 

OREGON  

PENNSYLVANIA 
PUERTO  RKX)  . 
RHODE  ISLAND  .... 
SOUTH  CAROLINA 
SOUTH  DAKOTA  .. 

TENNESSEE  

TE)(AS 

UTAH 

VcrW^wN  I    •••■■•••••••I 

VIRGINIA :...... 

VIRGIN  ISLAND  .... 

WASHINGTON 

W.  PACIFIC  TERR. 
WEST  VIRGINIA  .... 

WISCONSIN 

WYOMING  


f  ■—■■■■■  ^B*  »——»»< 


STATE  TOTALS 


N.O.  RESERVES 

AOMIN.  ALLOCATKM 


TOTAL  ALL0CATK3N 


Base  alloca- 
tion 


100.000 
100300 
100.000 
100.000 
100.000 
100.000 
100.000 
100.000 
100.000 
100,000 
100300 
100.000 
100,000 
100.000 
100300 
100300 
100.000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100,000 
100300 
100,000 
100300 
100,000 
100,000 
100,000 
100,000 
100,000 
100.000 
100.000 
100,000 
100,000 
100,000 
100300 
100,000 
100,000 
100,000 
100300 
100300 
100,000 
100,000 
100,000 
100300 
100,000 
100,000 
100,000 
100.000 


5,300.000 


550,000 
541,436 


Basic  for- 
mula factor 


0.02967 
0.00687 
031780 
0.02310 
0.04663 
0.00640 
0.00453 
0.00190 
032890 
0.03867 
0.00617 
0.00743 
0.02250 
0.02157 
0.01340 
0.01130 
0.03483 
0.03170 
0.00913 
04)0880 
0.00793 
0.02977 
0.01673 
033180 
0.02460 
0.00620 
030713 
0.00263 
0.00603 
0.00867 
031437 
a02753 
0.04497 
0.00413 
0.03450 
0.01917 
031423 
0.03687 
0.04823 
0.00106 
0.02690 
0.00687 
0.02873 
0.07639 
0.00430 
0.00403 
0.02660 
0.00273 
031743 
0.00820 
0.01937 
0.01873 
0.00307 


Basic  tor- 

muia 

amount 


$136377 

27,053 

82,033 

106.459 

214.439 

38.712 

20,677 

8,756 

133,180 

178315 

28,435 

34342 

103,694 

99,406 

61,756 

52,077 

160318 

146.093 

42.077 

40,566 

36346 

137,198 

77.102 

146354 

113372 

28373 

32.868 

12.121 

23,181 

30379 

66326 

126375 

207346 

19.034 

158,997 

88347 

66381 

168319 

226,882 

4,839 

123,972 

27313 

137314 

362,052 

19317 

18,573 

122,589 

12,582 

80.328 

37.791 

89369 

86319 

14.146 


4,606,564 


AdmirvaAo- 

cation 


$22,947 


11388 
29,123 
41344 


21365 
15,758 


7.923 

9,444 

13.454 


21,427 
17.141 
37370 
26319 
19.721 


30366 


46.161 
zi]487 


30,163 
31.427 


37.416 

"12309 


35352 


541,436 


FYOealoca- 
tion  (rounded) 


Section  502  G>uaranteed  Loans  (Nonsubsumzed) 


$236380 
150.000 
182.030 
206.460 
314,440 
150,000 
150,000 
150,000 
233.190 
278310 
150,000 
150,000 
203.680 
199.410 
161.750 
152,060 
260320 
246,090 
150.000 
150,000 
150,000 
237300 
177,100 
246360 
213370 
150,000 
150,000 
150,000 
150,000 
150,000 
166330 
226388 
307350 
180,000 
258,000 
188,360 
166380 
269.920 
326380 
150.000 
223,970 
150.000 
237310 
452.060 
150,000 
150,000 
222380 
150,000 
180.330 
150,000 
189370 
186,320 
150,000 


10,450,000 


550300 


11,000.000 


ALABAMA 


State  basic 
formula  factor 


0.0253847 


State  basic 

formuta/admirv 

istrative  alo- 

calion 


36,666 


Total  FY  1996 
allocation 


36,666 
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Section  502  Guaranteed  Ljoans  (Nonsubsioizeo)— Continued 


AtASKA 

ARGBONA 

ARKANSAS  

CAUPORNIA 

COLORADO 

DELAWARE 

MARYLAND 

RjORIOA — > 

QEORQtA  

ijMIMl  „.___ 

W.  PACFtCAREAS 
IDAHO 

HJJNOIS »..- 

MOUdlA 

IOWA ..... 

KANSAS 


KENTUCKY 

LOmSIANA 

MAINE „ 

MA8SA(>HJ6ETTS" 

CONNECTK^UT 

RHODE  ISLAND  .„. 

MBSISSIPPI 

MRSOURI  

MONTANA 

NEBRASKA  

NEVADA  


NEW  JERSEY 

NEW  MEXKX)  

NEW  YORK  

NORTH  CAROUNA 
NORTH  DAKOTA  .. 

OHK)  - 

OKLAHOMA 
OREGON 
PENNSYLVANIA .... 

PUERTO  RK» 

SOUTH  CAROLINA 
SOUTH  DAKOTA  ... 

TENNESSEE  

TEXAS  - 

UTAH  ..__... 

VEWyONT  

NEW  HAMPSHIRE 
VIRGIN  ISLANDS  .. 

VIRGINIA  _„ 

WASHINGTON  

WEST  VIRGINiA  .„ 

WISCONSIN  

WYOMING  


STATE  TOTALS 

GENERAL 

DESIGNATED 


RESERVE 


TOTAL 


i<*«H<»<y»i 


State  basic 
formula  toclor 


RESERVES 


0.0061561 
0.0156290 
0.0213661 
0.0624861 
0i)100701 
0.0024043 
0.0104750 
0.0308357 
0.0386293 
0.0083323 
N/A 
0.0077774 
0.0256395 
0.0236023 
0.0151422 
0.0123032 
0.0286790 
0.0256223 
0.0113916 
0.0117468 
0.0066706 
0.0017216 
a0337181 
0.0184738 
0.0256670 
0.0253687 
0.0067138 
0.0063216 
0.0029735 
0.0091825 
0X)1 17200 
0.0368739 
0.0471742 
0U»40e47 
0.0378081 
0.0175713 
0.0166212 
0.0438367 
0.0250931 
0.0249510 
0.0065435 
0.0276859 
0.0665018 
0.0039861 
0.0067475 
0.0075234 
0.0027236 
0.0278404 
0.0200906 
0.0172518 
0.0222867 
0.0035006 


1.0000000 


State  ttasic 
formuia/admin- 
istralivo  allo- 
cation 


8.889 
22.424 
30353 
75.790 
14.541 

3.472 
15.1% 
44.527 
56.636 
12.032 

1.000 
11.231 
37,023 
34.082 
21.865 
17.766 
41.412 

OOvWv 

16,450 
16.962 

9.488 

2,486 
48,689 
26,676 
37,496 
36.632 

9.696 
12.016 

4.294 
13.260 
16.924 
53.390 
68,119 

5398 
54,595 
25.373 
24.001 
63.300 
36.234 
36,029 

9,449 
39.978 
96.029 

5.756 

8.299 
10,864 

3,933 
40,201 
29,011 
24,912 
32,182 

5,065 


Total  FY  1996 
allocation 


1.455,000 


'Denotes  Adnninistr«tive  AJiocatioa 


8389 
22.424 
30.863 
75.790 
14341 

3.472 
15.126 
44327 
56.636 
12.032 

1.000 
11.231 
37,023 
34.082 
21.865 
17,786 
41,412 
36(999 
16.460 
16362 

9.488 

2.486 
48.688 
26376 
37.486 
36,632 

9.695 
12.016 

4.294 
13.260 
16.924 
53.390 
68.119 

5398 
54.565 
25373 
24301 
63300 
36.234 
36.029 

9.440 
39.978 
96.029 

5.756 

8399 
10364 

3333 
40301 
29.011 
24312 
32.182 

5.066 


1,455,000 

255.000 

0 


1.700.000 


Sectk)n  502  DIRECT  Rural  Housing  Loans 

States 

State  t>asic 
formula  factor 

State  t)asic 
formula/admin- 
istrative allo- 
cation 

Total  FY  1996 
allocation 

ALABAMA 

ALASKA  

—,„„„...-...„„... „-„™.„„„,„,.,. 

0.0267275 
0.0055160 

23.056 
4.758 

23,056 
4.758 
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Sectkm  502  DIRECT  Rural  Housing  LOANS-Oontinued 


States 


ARIZONA 

ARKANSAS  

CALIFORNIA 

COLORADO  

DELAWARE 

MARYLAND  

FLORIDA 

GEORGIA  

HAWAII  . 

W.  PACIFIC  AREAS* 

IDAHO 

ILLINOIS ™. 

INDIANA 

IwWA  >■••■••■••■•«•■»■•■»• 

KANSAS  

KENTUCKY  

LOUISIANA 

MAINE ™. 

MASSACHUSETTS 
CONNECTICUT  .._. 
RHODE  ISLAND  .... 

MK^HKaAN  

MINNESOTA _„. 

MISSISSIPPI 

MISSOURI  

MONTANA 

NEBRASKA „ 

NEVADA  

NEW  JERSEY 

NEWIMIEXKX)  

NEW  YORK  

NORTH  CAROLINA 
NORTH  DAKOTA  .. 

OHK)  _ 

OKLAHOMA  ........... 

OREGON  

PENNSYLVANIA  .... 

PUERTO  RICO 

SOUTH  CAROLINA 
SOUTH  DAKOTA  ... 
TENNESSEE  ......... 

UTAH  

VERMONT  

NEW  HAMPSHIRE 
VIRGIN  ISLANDS  .. 

VIRGINIA 

WASHINGTON  

WEST  VIRGINIA  .„. 

WISCONSIN  

WYOMING  


STATE  TOTALS  . 

GENERAL  RESERVE 
DESIGNATED  RESERVES 


)••••••»  «••••  ••••••«•) 


I  *•»•**•  V  ••••••••••••*••••••••  ■< 


TOTAL  ... 


State  basic 
formula  factor 


0.0145422 
0.0208104 
0.0454819 
0.0091766 
0.0024571 
0.0115334 
0.0312406 
0.0374586 
0.0067195 
N/A 
0.0076722 
0.0266774 
0.0270785 
0.0163474 
0.0127369 
0.0288838 
0.0246715 
0.0108314 
0.0109816 
0.0066693 
0.0015545 
0.0353525 
0.0199077 
0.0250226 
0.0252733 
0.0063685 
0.0086752 
0.0028583 
0.0097784 
0.0110320 
0.0359041 
0.0484405 
0.0045131 
0.0390131 
0.0174005 
0.0154949 
0.0467857 
0.0239695 
0.0258249 
0.0062682 
0.0291846 
0.0660415 
0.0040618 
0.0052653 
0.X72711 
0.0020058 
0.0289841 
0.0187042 
0.0175008 
0.0237188 
0.0036105 


1.0000000 


State  basic 

fomiula/admin- 
istrative  allo- 
cation 


'Denotes  Administrative  Allocation. 


SECTION  502  DIRECT  RURAL  HOUSING  LOANS 


12345 

17352 

39334 

7316 

2.120 

9,949 

26,949 

32313 

5,796 

3310 

6318 

23,013 

23359 

14.102 

10.987 

24316 

21383 

9,344 

9.473 

5.753 

1,341 

30,496 

17.173 

21.585 

21,802 

5,494 

7,483 

2,466 

8,435 

9317 

30372 

41,786 

3.893 

33,654 

15310 

13,366 

40,356 

20377 

22377 

5,407 

25,176 

56371 

3304 

4342 

6372 

1,730 

25.003 

16.135 

15.097 

20,461 

3,115 


866345 


Total  FY  1996 
allocation 


12345 

17.952 

39334 

7316 

2.120 

9,949 

26,949 

32313 

5.796 

3310 

6318 

23313 

23369 

14,102 

10387 

24316 

21383 

9344 

9,473 

5,753 

1341 

30,496 

17,173 

21,585 

21,802 

5,494 

7,483 

2,466 

8,436 

9317 

30372 

41,786 

3393 

33.664 

15,010 

13366 

40359 

20,677 

22377 

5,407 

25.176 

56,971 

3,504 

4342 

6372 

1,730 

25,003 

16.136 

15,097 

20,461 

3,115 


866345 


30,000 
120,000 


1316345 


States 


ALABAMA 
ALASKA  .„ 


Total  FY  1995 
allocation 


23,056 
4,758 


Very  low-in- 
come ailoca- 
tion40  per- 
cent 


9323 
1304 


Low-income 

allocation  60 

percent 


13333 
2354 
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SecnoN  502  Direct  Rural  HcxiSMG  Loans— Continued 


States 


ARIZONA  .... 

ARKANSAS. 

CAUFORNIA 

COLORADO 

DELAWARE 

MARYLAND 

FLORIDA  ..... 

QEORQIA  ... 

HAWAn  _..„. 

W.  PACIFIC  AREAS  . .. 

IDAHO 

HJJNOiS  

INDIANA 

KANSAS  

KENTUCKY  

LOUISIANA  

MASSACHUSETTS 

CONNECTICUT 

RHODE  ISLAND  .... 

MiUf'nsAN  .•.M>*»-M»« 
MMNcSOTA  »M.M*«w. 

MISSISSIPPI 

MBSOURI 

MONTANA  

NSRASKA 

NEVADA  

NEW  JERSEY 

NEW  MEXICO 4. 

NEW  YORK 
NORTH  CAROUNA 
NORTH  DAKOTA  ._ 

OHK) 

OKLAHOMA 

OREGON  .„ ™. 

PENNSYLVANIA 

PUERTO  RKX) 


SOUTH  CAROLINA 
SOUTH  DAKOTA  _ 

TENNESEE  

TEXAS  

UTAH  

VERMONT  _... 

NEW  HAMPSHIRE  . 
VIRGIN  ISLANDS  ... 

VIRGINIA  

WASHINGTON  „ 

WEST  VIRGINIA  ..... 

WISCONSIN  

WYOMING  

STATE  TOTALS 


GENERAL  RESERViE 

DESK3NATE0  RESERVES 


I'litwwAwi 


TOTAL 


ALABAMA 
ALASKA  .. 
ARIZONA 


Total  FY  1995 


12.545 

17.952 

39.234 

7.916 

2.120 

9.949 

26.949 

32.313 

5.796 

3.61(f 

6.618 

23.013 

23.369 

14.102 

10.987 

24.916 

21.283 

9.344 

9.473 

5.753 

1341 

30.496 

17.173 

21.585 

21302 

5.404 

7.483 

2.466 

8.435 

9317 

30.972 

41.786 

3.883 

33,654 

15.010 

13.366 

40.359 

20.677 

22,277 

5.407 

25,176 

56.971 

3304 

4342 

6.272 

1.730 

25.003 

16,135 

15.097 

20,461 

3,115 


866,245 


30.000 
120,000 


1,016,245 


Very  lowHR- 
oomealloca- 
lion  40  per- 
cent 


Single  Family  Housing  Targeted  Funds 


5318 
7.181 

15394 

3,167 

848 

3,980 

10.780 

12326 
2319 
1,444 
2348 
9.206 
9344 
5,641 
4395 
9367 
8314 
3,738 
3.790 
2302 
537 

12,199 
6370 
8,634 
8,721 
2,198 
2.994 
987 
3374 
3307 

12386 

16.715 
1358 

13,462 
6304 
5347 

16,144 
8371 
8,911 
2.163 

10,071 

22,767 

1,402 

1317 

2309 

692 

10,002 
6,454 
6,039 
8,186 
1346 


346,488 


12,000 
48.000 


406.498 


Low-income 

aUocaiion60 

percent 


7327 

10,771 

23340 

4.749 

1372 

5369 

16,169 

19387 

3,477 

2,166 

3.970 

13307 

14315 

8,461 

6362 

14348 

12.769 

5.606 

5.68^ 

3.461 

994 

18397 

10.303 

12.951 

13.081 

3396 

4.489 

1.479 

5.061 

5.710 

18383 

25371 

2335 

20,192 

9,006 

8319 

24315 

12,406 

13366 

3344 

15.106 

34304 

2.102 

2.72S 

3.763 

1.038 

15.001 

9.681 

9,058 

12376 

1369 


519,747 


18300 
72,000 


.609,747 


Section  502 
direct  loans 


aNocalion 


300 
300 
300 


Section  502 

drect  loans 

kxmula 

aHoc 


696 
143 
378 


Section  502 
dvect  loans 

total 
allocation 


995 
443 
678 


Section  504 

repair  loans 

tobri 


25 
25 
25 


Section  504 

repair 

grants  total 

alocatiofi 


20 
20 
20 


Federal  Ra^^ater  /  Vol  60,  No.  238  /  Tuesday,  December  12,  1995  /  Notices 


638VI 


Single  Family  Housing  Targeted  FuNOS-Continued 


. 

Section  502 

Section  502 

Section  502 

Section  504 

Section  504 

SiMas       ' 

dkect  loans 

drect  loans 

OVBCI  KXdiS 

repair  loans 

repair 

base 

termula 

totai 

tottf 

grants  total 

aHocalion 

alloc 

■  ■M,     11,-^11,. 

aflocanon 

Mocaoon 

alocation 

ARKANSAS » 

300 

541 

841 

25 

20 

CALIFORNIA 

300 

1,183 

1.483 

25 

20 

COLORADO .. 

300 

239 

S39 

25 

20 

DELAWARE  i.......... 

300 

34 

364 

25 

20 

MARYLAND  -.. . ..- 

300 

300 

600 

2S 

20 

FLORIDA ~ 

300 

812 

1.112 

25 

20 

GEORGIA 

300 

974 

1374 

26 

20 

HAWAII 

300 

175 

475 

2B 

20 

W.  PACIFIC  AREAS*  

300 

93 

393 

K 

20 

IDAHO . .-.. 

300 

200 

500 

26 

20 

miNOis 

300 

694 

994 

25 

2D 

INDIANA -.. 

300 

704 

1304 

2S 

20 

OWA ..- ~ 

300 

425 

725 

28 

2D 

KANSAS 

300 

331 

631 

26 

2D 

KENTUCKY     , 

300 

751 

1361 

28 

2D 

LOUISIANA  -    

300 

642 

942 

25 

20 

MAINE 

300 

282 

582 

26 

20 

MASSACHUSETTS  . 

300 

286 

586 

25 

2D 

CONNECTICUT — 

300 

173 

473 

25 

20 

RHODE  ISLAND  - 

300 

40 

340 

26 

20 

MK»IK3AN  

300 

919 

1319 

25 

20 

MINNESOTA 

300 

518 

818 

25 

20 

MISSISSIPPI  . 

300 

651 

951 

25 

20 

MISSOURI , 

300 

667 

967 

25 

20 

MONTANA  —     - 

300 

166 

466 

25 

20 

NEBRASKA 

300 

226 

526 

25 

20 

NEVADA 

300 

74 

374 

26 

20 

NEW  JERSEY 

300 

254 

564 

25 

20 

NEWMEXKX). 

300 
300 

287 
934 

587 
1334 

25 

25 

20 

NEW  YORK 

20 

NORTH  CAROLINA ~. 

300 

1360 

1360 

25 

20 

NORTH  DAKOTA 

300 

117 

417 

25 

20 

OHIO  

300 

1,015 

1315 

25 

20 

OKLAHOMA 

300 

453 

753 

26 

20 

OREGON  —     

300 

403 

703 

25 

ao 

PENNSYLVANIA ~          -           —       -..— -      

300 

1317 

1317 

25 

20 

PUERTO  RICO            r,.T 

300 
300 

623 
672 

923 
972 

25 
85 

20 

SOUTH  CAROLINA  .      . 

ao 

SOUTH  DAKOTA 

300 

163 

463 

25 

20 

TENNESSEE  

300 

759 

1,059 

26 

20 

TEXAS 

300 

1,717 

2,017 

25 

20 

UTAH 

300 

106 

406 

25 

20 

VERMONT  

300 

137 

437 

25 

20 

NEW  HAMPSHIRE  

300 

189 

488 

25 

20 

VIRGIN  ISLANDS                                 

300 

fi2 

362 

25 

20 

VIRGINIA -     ~               ~         

300 

754 

1,054 

25 

20 

WASHINGTON 

300 

486 

786 

25 

20 

WEST  VIRGINIA  . 

300 

456 

755 

25 

20 

WISCONSIN . 

300 

617 

917 

25 

20 

WYOMING  

300 

94 

394 

25 

20 

TOTAL  ALLOCATED 

15,900 

26,100 

42.000 

1325 

1.060 

N.O.  RESERVES 



• — • 

4.000 

575 

185 

TOTALS     



46.000 

1.900 

1345 

'  Denotes  AdministraBveAllocaBon. 


SECTION  504  Rural  Housing  Loans 


ALABAMA  ... 

ALASKA  

ARIZONA  ..... 
ARKANSAS.. 
CAUFORNIA 


State  bmtf, 
formula  factor 


0.0291457 
0.0080402 
0.0201005 
0.0226131 
0.0532663 


State  Baric 

formula/adRiirv- 

istrattvealo- 

catton 


866 
239 
597 
672 
1382 


Total  FY  1996 


866 

238 

597 

672 

1382 


/  VoL  60.  No.  238  /  Tuesday.  December  12,  1985  /  Noticet 


Section  504  Rural  Housmq  Loans— Continued 


GOLORAOO 
DELAWARE 
MARYLAND 
FLORIDA -„. 
QEOnOtA  ... 

HAWAH  . 

W.PAOFIC  AREAS  t 
IDAHO  -.._. 
ILLINOIS  -. 
INDIANA  _ 

IOWA 

KANSAS... 
KENTUCKY 
LOUISIANA 

MAINE 

MASSACHUSETTS 
CONNECnCUT  ...^ 
RHODE  ISLAND  «. 
MKHK3AN  .. 
MMNESOTA 
MISSISSIPPt 
MeSOURI 

MONTANA 

NQRASKA  ^ 

NEVADA 

NEW  JERSEY  .-„_.. 

NEWMEXKX) 

NEW  YORK  

NORTH  CAROUNA 
NORTH  DAKOTA  .. 

OKLAHOMA  ....^ 

OREGON  

PENNSYLVANIA  ... 

PUERTO  RICO 

SOUTH  CAROUNA 
SOUTH  DAKOTA  .. 

TENNESSEE  

TEXAS  

UTAH  

VERMONT  

NEW  HAMPSHIRE 
VIRGIN  ISLANDS 

VIRGINIA  

WASHINGTON  ... 
WEST  VIRGINIA  . 
WISCONSIN 
WYOMING  .. 


STATE  TOTAIS 


.»—;.■..%. 


GENERAL  RESERVE 

OESIGNATEOi  RESERVES  .„ 

TOTAL i 


SMb  basic 
fonnulstaclor 


0.0066427 

oxneoioi 

0.0096477 
0.0296482 
0.0396966 
0.0100603 
N/A 
0.0075377 
0.0226131 
0.0221106 
0.0130663 
0.0115678 
0.0321606 
0.0296462 
0.0100603 
0.0060402 
0.0040201 
0.0010060 
0.0291467 
0.0175879 
0.0301506 
0.0241206 
0J0603O2 
0.0070352 
a0030161 
0.0070352 
0.0150754 
0.0286432 
0.0477387 
0.0040201 
0.0331668 
0.0175879 
0.0150754 
0.0371859 
0.0341709 
0.0281407 
0.0060302 
0.0296482 
0.0783920 
0.0040201 
0.0045226 
0.0066276 
0.0030151 
0.0296482 
0.0186930 
0.0180906 
0.0196980 
0.0036176 


1.0000000 


SMiBMic 

fofmuliitednwi- 

iMalMalo- 

caNon 


284 

60 
284 
880 

1,179 
296 

2.400 
224 
672 
667 


343 


880 
296 
230 
119 
80 
866 
822 


716 
17» 

aoe 

90 
209 
448 

861 

1.418 

119 


1.104 

1.016 

836 

1T9 

880 

2,329t 

119 

134 

164 

90 

880 

562 

637 

682 

104 


32.098 


Total  FY  1996 


264 

60 

284 

880 

1.179 
298 

2.400 
224 
672 
667 
388 
343 
966 
880 
298 
239 
119 
30 


522 

896 

716 

179 

209 

90 

200 

448 

861 

1.418 

119 

986 

522 

448 

1.104 

1.015 


179 
880 
2,329 
119 
134 
164 
90 
880 
562 
537 
582 
104 


32.098 


3.800 
1.900 


37.798 


'Denotes  Admnstiative  Anocatioa 


ALABAMA  ... 

ALASKA  

ARIZONA 

ARKANSAS-. 
CALIFORNIA. 


Section  504  Rural  Housing  Grants 


Slate  basic 


0.0281124 
0.0056894 
0.0170683 
0.0224230 
0.0481928 


TjiMfrr  DB8IC 

formut^admin- 

islialivs  alo- 

cation 


579 
117 
362 
482 
903 


TotelFY1996 
aliocation 


579 
117 
362 
482 
993 


FedewJ  Ragtoler  /  VoL  60.  No.  238  /  Tuesday.  December  12.  1095  /  Notices 
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Section  504  Rural  Housing  Grants— Continued 


• 

state  basic 

~llll-- 

Steto  basic 

fomiul^admirv 

Total  FY  1996 

fomula  factor 

Isiralive  alo- 

caion 

alocation 

COLORADO  „ 

0.0083668 

172 

172 

DELAWARE    

0.0023427 

48 

48 

MARYLAND    - 

0.0100402 

207 

207 

FLORIDA ... .«.._.....„.......... .„. . „ 

0.0341366 

708 

703 

GEORGIA  

0.0368139 

759 

759 

HAWAII  - . 

0.0076975 

159 

159 

W.  PACIFK;  AREAS* i. 

N/A 

560 

560 

0.0073628 

152 

152 

ILUNOIS  

0.0264391 

646 

545 

INDIANA 

0.0244311 

503 

603 

K)WA 

0.0163989 

338 

338 

KANSAS .: 

0.0133869 

276 

276 

KENTUCKY  .................................. ..-....-. ..»..». ..-.^..... ..„. .™ 

0.0297868 

614 

614 

LOUISIANA  .    v • 

0.0261044 

538 

538 

MAINE ~ 

0.0103748 
0.0097055 

214 
200 

214 

MASSACHUSETTS i 

200 

CONNECnCUT 

0.0053548 

110 

110 

RHODE  ISLAND 

0.0013387 

28 

28 

MK^HIGAN  . 

0.O317938 

655 

656 

MINNESOTA 

0.0197456 

407 

407 

MISSISSIPPI .    -. 

0.0271084 

569 

566 

MISSOURI  

0.0257697 

531 

531 

MONTANA  - 

0.0060241 

124 

124 

NEBRASKA 

0.0087015 

179 

179 

NEVADA    .:. 

0.0026774 

56 

56 

NEW  JERSEY „.     

0.0083668 

172 

172 

NEW  MEXKX)  .-- 

0.0123829 

256 

256 

NEW  YORK  — - 

0.0324632 

669 

669 

NORTH  CAROUNA 

0.0471888 

972 

972 

NORTH  DAKOTA  . 

0.0046864 

97 

97 

OHO..... -. 

0.0361446 

745 

745 

OKLAHOMA                                               .    

0.0184070 

379 

379 

OREGON  

0.0157296 

324 

324 

PENNSYLVANIA 

0.0438420 

90S 

903 

PUERTO  RICO            . . ^ 

0.0264391 

646 

545 

SOUTH  CAROUNA 

0.0261044 

538 

538 

SOUTH  DAKOTA .. : —    .— 

.    0.0063588 

131 

131 

TENNESSEE         ..    , ~. 

1     0.0294511 

607 

607 

TEXAS                                                                           

0.0716198 

1.476 

M76 

UTAH  «. 

0.0036814 

78 

76 

VERMONT ™ 

0.0046864 

97 

97 

NEW  HAMPSHIRE  - 

0.0060241 
0.0023427 

124 
48 

124 

VIRGIN  ISLANDS  ~. 

48 

VIRGINIA 

0.0284471 

686 

586 

WASHINGTON  : 

0.0184070 

379 

379 

WEST  VIRGINIA 

0.0180723 
0.0224230 

372 
462 

372 

WISCONSIN 

462 

WYOMING  -. - 

0.0033467 

69 

60 

STATE  TOTALS 

1.000000 

21,165 

21,165 

GENERAL  RESERVE  

DESIGNATED  RESERVES 

2.490 

— - 

1,245 

TOTAL —   



24,900 

'Denotes  Administrative  Allocation. 

Sectk)n  525/509  Housing  Appucaton  Packaging  Grant  Funds 


ALABAMA  .... 

ALASKA  

ARIZONA  .... 
ARKANSAS.. 
CAUFORNIA 


Numt)erof 
counties  su- 


13 
5 
8 
5 
3 


State  basic 
formula  factor 


0.0431894 
0.0166113 
0.0265781 
0.0166113 
0.0099668 


State  lo- 
cation 


184 
83 

101 
63 
38 


Number  of 
padosQino 
grants  per 
allocation 


328 
126 
202 
126 
78 


Federal 


/  VoL  60,  No.  238  /  TuMiky,  December  12.  IMS  /  Notices 


Section  525/509  Housing  Appucation  Packaqmq  Grant  Funds— Continued 


States 


Number  of 
gfcie 


State  basic 
formuta  factor 


State  allo- 
cation 


Number  of 
packaoirtg 
grants  per 
allocation 


COLOAACX) 
FLORIDA  .... 
GEORGIA.... 

IDAHO 

KENTIX^KY. 
LOUISIANA  . 
MiSSSSIPPI 
MONTANA 

NEW  MEXICO 

NORTH  CAROUNA 
NORTH  DAKOTA  ... 

OHIO 

SOUTH  CAROLINA 
SOUTH  DAKOTA  .„ 

TENNESSEE 

TEXAS.™ 
UTAH 

WASHINGTON.. 
WEST  VIRGINIA 
WISCONSIN  „.... 
PUERTO  RKX)  . 

VIRGIN  ISLANDS  

WEST  PAC  TERR 


TOTAL  COUMHES 

TOTAL  RESERVE  . 
NATIONAL  TOTAL 


1 

2 

22 

1 
25 

10 

27 
2 

11 
4 
3 
1 
6 
9 
2 

45 
1 
4 
2 
4 
1 

77 
2 
5 


0.0033223 
0.0066445 
0.0730897 
0.0033223 
0.0630665 
0.0332226 
0.0697010 
0.0066445 
0.0366449 
0.0132890 
0.0096668 
0.0033223 
0.0199336 
0.0299003 
0.0066445 
0.1496017 
a0033223 
0.0132880 
0.0066445 
0.0132890 
0.0033223 
0.2558140 
0.0066445 
0.0166113 


13 
25 

278 
13 

316 

126 

341 
25 

138 
SO 
38 
13 
78 

114 
25 

568 
13 
SO 
25 
50 
13 

972 
25 
63 


25 

SO 
566 

25 
631 
2S2 
662 

60 
276 
101 

78 

25 
151 
227 

SO 
1.136 

25 
101 

50 
101 

25 
1.944 

50 
126 


301 


1.0000000 


3.800 


7.600 


1.391 
5.191 


AA  reserve  of  $1,000,000  tor  section  514/516.  515.  524  «id  533  wH  be  held  in  the  national  office,  avaiabte  on  a  first-come-flrst-served  basis. 
AddWonal  teserve  of  S391.0OO  is  avaHabte  tor  al  programs. 


IFR  Doc  95-30135 
I  COM  9*^•-n■^^$ 


Filed  12- 


11-95: 8:45  am] 


Rum  Uttmiee  Service 

MunicipellntMeet  Retee  for  ttie  Fhet 
■of  1996 


,1 


AOEINrr:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  of  i|iunicipal  interest 
rates  on  advances  ^m  insured  electric 
loans  for  the  first  <)uarter  of  1996. 

* 

SUMMARY:  The  Riu^  Utilities  Service 
hereby  announces  the  interest  rates  for 
advances  on  munitspal  rate  loans  with 
interest  rate  terms  beginning  during  the 
first  calendar  quarter  of  1996. 

DATES:  These  inteiest  rates  are  effective 
for  interest  rate  teiins  that  commence 
during  the  period  beginning  January  1. 
1996,  and  ending  Much  31, 1996. 

FOR  FURTHER  INFORIMTKM  CONTACT:  Sue 
Arnold.  Financial  Analyst.  U.S. 
Department  of  Agriculture,  Rural 
Utilities  Service,  rbom  2230-s,  14th 
Street  &  Independence  Avenue,  SW. 
AgBox  1522.  Washington.  IXI 20250- 
1500.  Telephone:  ^02-720-0736.  FAX: 
202-720-4120. 


SUPPLEMENTARY  INFORMATION:  The  Rural 
Utihties  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  diuing  the  first  calendar 
quq[ter  of  1996  for  municipal  rate 
electric  loans.  Pursuant  to  regulations 
originally  published  by  the  Rural 
Electrification  Administration  (REA)  at 
7  CFR  1714.5,  the  interest  rates  cm 
advances  from  mimicipal  rate  lo;ms  are 
based  on  indexes  published  in  the 
"Bond  Buyer"  for  the  four  weeks  prior 
to  the  first  Friday  of  the  last  month 
before  the  beginning  of  the  quarter. 

Th%  Federal  Crop  Insurance  Reform 
and  Department  of  Agriculture 
Reorganization  Act  of  1994  (Pub.L.  103- 
354, 101  Stat.  3178),  signed  by  President 
Clinton  on  Octd)er  13, 1994.  provides 
for  the  establishment  of  RUS  as 
successor  to  REA  with  respect  to  various 
programs,  including  the  electric  loan 
program  estabUshed  by  the  Rural 
Electrification  Act  of  1936  (7  U.S.C.  901 
et  seq.).  On  October  20, 1994,  the 
Secr^ary  of  Agriculture  issued 
Secretary's  Memorandimi  1010-1. 
establishing  RUS  and  abolishing  REA. 
Therefore,  RUS  is  publishing  this  notioe 
implementing  a  rule  originally 
published  by  REA. 


In  accordance  with  7  CFR  1714.5,  the 
interest  rates  are  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
first  calendar  quarter  of  1996. 


Interest  rate  term  ends  In  (year) 

RUS  rate 

(0.000 

percent) 

2016  or  later 

5.500 

201 5 

5.500 

201 4 

5.500 

2013 

5.375 

2012 ^ . 

5.375 

201 1  . 

5.375 

2010 

5.375 

2009 

5.250 

2008 

5.125 

2007 „.. 

5.000 

4CIa^D    •••>••••••••••■•■•••••••»■••■••«••■••■•■■•»•■ 

5.000 

2005 „ 

4.875 

2004 

4.750 

2003 

4.625 

2002 — 

4.500 

2001 

4J75 

2000 

4.375 

1  wAr     .■■...■■■■■■••■■•••••.ri*»*««.».M**»»>aaM. 

4.250 

1 99B : 

4.125 

1 997  ....„ „ 

4.000 
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Dated:  DBoeiabar  6. 1095.     .. 

Wally  Bejfw.       ift  .^  f  ■.  >c ''-  . '  ••-■ 
Administmtor,  Rtatd  UaiHieg  Service. 
IFR  Doc.  95-30136  Filed  12-11-95: 6:45  am] 
MJJNQ  COM  MtS-IS-F' "'' "'.'^r,'".;         t^.' ' 

Nilsfwl  Dale  for  FY  1996  RUS 


Loans  Xk^-^'^'j  -.: 

MBICr.  Rural  Utilities  Service,  tJSDA. 
action:  Notice. 


t:  The  Rural  Utilities  Service 
(RUS)  is  announcing  that  interest  rates 
on  tetecommunications  Cost-of-Money 
loans  approved  during  fiscal  year  1996 
may  exceed  tia/ei^?  fifuoBoX  per^eair  . .    , 
statutory  limit  .." '     "     -^  _  •  ^^~  '  ^ ; 

FOR  FURTHER  NHFORMAtlQNtONtACT: 
Robert  Peters.  Assistant  Administrator- 
Telecommunicafions  Program.  Rural 
Utilities' Service.  U.S.  Department  of 
Agriculture,  room  4056-S.  Ag  Box  1590. 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC  20250-1500. 
Telephone  (202)  720-9554,  Facsimile 
(202)  720-0810. 

SUfPLIMEMTARY  NIFORMATION:  Notice  is 
given  that  under  Title  m  of  the 
Agriculture.  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  AppropriaticMis  Act  of  1996 
(A{^»opriation8  Act  of  1996)  (Pub.  L. 
104-37.  approved  October  21, 1995).  the 
interest  rata  for  telecommunications 
loans  approved  during  fiscal  year  1996 
may  exceed  the  7  peioent  per  year 
ceiung  established  by  Pub.  L.  103-129 
(see  7  CFR  1735.31(c)(1)).  The 
Appropriations  Act  of  1996  removes  the 
7  percent  intwest  rate  ceiling  for 
telecommunications  Cost-of-Money 
loans  made  during  fiscal  year  1996  only 
(October  1, 1995  to  September  30, 1996). 

Dated:  December  6. 1995. 
WaHjrleyar. 

Admittistrator.  Rum!  UtUities  Service. 
(FRDoc  95-30235  Filed  12-11-95;  8:45  ami 
aajjea  cooc  mis-is-^ 


DEPARTMENT  OF  COMMERCE 

Iwlemallonal  Trade  Adtniniatratfon 

Fadeval  HlQlNMy  Adminiatratlon, 
NoHoa  of  Oadaton  on  ApplicattoR  for 
Duty-free  Entry  of  Sdenttflc 
Inabuniant 

This  decision  is  made  pursuant  to 
Secticm  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  betvraen 


8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W... 
Washington.  D.C. 

Docket  Number:  95-084.  Applicant: 
Federal  Highway  Administration, 
McLean,  VA  22101.  Instrument: 
Automatic  Non-Contact  Aggregate 
Graduation  Device,  Model  VDG  40. 
Manufacturer:  Yemaux  Pesage,  France, 
/ntended  ^se:  See  notioe  at  60  FR 
50555,  September  29, 1995. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  characterization  of  the  size  and 
shape  of  particles  in  aggregate  paving 
mixtures  using  a  special  light  and 
videocamera,  a  hopper,  vibrating  feeder 
and  rotating  drum.  The  Army  Corps  of 
Engineers  and  a  univerrity  research 
department  advise  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2) 
they  know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrummit  for  the 
apoUcant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufoctured  in  the  United  States. 

Fra^  W.  CTmI 

Director,  Statutory  Import  Propxuns  Staff 
(FR  Doc.  95-30092  Filed  12-11-95;  8:45  am] 
!  Mi»-oa-« 


COMMRTEE  FOR  THE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Deduction  of  Intpoft  Chargea  for 
Certain  Wool  TextHe  Producta 
Produced  or  Manutactured  in  Poland 

December  8, 1995. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 
ACTION:  Notice. 

EFFECTIVE  DATE:  December  12, 1995. 
FOR  FURTHER  NIFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 462-3715. 


SUPPLEMENTARY  N«:0RMAT10N: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Effective  on  December  8, 1995,  U.S. 
Customs  Service  adjusted  charges  in  the 
following  amounts  made  to  texdle 
products  in  Categories  433  and  443  for 
the  period  beginning  on  January  1, 1995 
and  extending  through  December  31, 
1995.  As  a  result,  the  limits,  which  ware 
closed,  will  be  reopened  on  December 
12, 1995. 


Category 

Amount  deducted 

433 

443 

1,522  dozen. 
siOOO  numbers. 

A  descripticMi  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  legialer  notice  59  FR  6S531. 
published  on  December  20, 1994).  Also 
see  59  FR  62718,  published  on 
December  6, 1994. 
TreylLCrihb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  95-30362  Filed  12-8-95: 1:48  pmj 


DEPARTMENT  OF  EOUCATXM 

Notice  of  Prepeaed  Infonnatlon 
Collection  Raquaals 

AOENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUINMRY:  The  Directw.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  {lersons  are  invited  to 
submit  comments  on  or  before  February 
12, 1996.      ^ 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  Internet 
address  *FIRB@ed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURT>IER  MF0RMAT10N.C0NTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
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telecommunications  device  £ar  the  deaf 
(TDD)  may  call  Uie  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
betvreen  8  a.m.  aid  8  p.m..  Eastern  time, 
Monday  through  Friday. 

tUPKB«TARY  ■POWIATWIi;  Sectioo 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
that  the  Department  of  Education  (ED) 
provide  interested  Federal  agencies  and 
the  public  an  eer^  opportunity  to 
comment  on  infonnation  collection 
requests.  The  Offloe  of  Management  and 
Budget  (OMB)  mSy  amend  or  waive  the 
requuemait  fat  public  coo8ultati<m  to 
the  extent  that  pt^lic  participation  in 
the  approval  prodess  would  defiBat  the 
piupoae  of  the  inlormation  collection, 
violate  State  or  Federal  law,  at 
substantially  intsffere  with  any  agency's 
rittlity  to  peiibrmi  its  statutory 
obligations.  The  pirectM  of  the 
faifonnation  Raaoiirces  (koup,  publishes 
this  notice  conta&lng  proposed 
information  collection  requests  at  the 
beginning  of  the  pepartmoital  review  of 
the  information  cpllection.  Each 
proposed  iaform^on  collectien, 
grouped  by  officev  contains  the 
following:  (1)  Ty^  of  review  requested, 
e.g.,  new,  tevisioe,  extension,  existing 
or  reinstatement;  !(2)  Title;  (3)  Summary 
of  die  collection;  (4)  Descripti<m  of  the 
need  for,  the  proposed  use  of,  the 
infonnation;  (5)  Respondents  and 
frequency  of  eollectiMi;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  ED  invites  public  comment  at 
the  address  speciBwl  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Departmenit  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Qepartment,  (2)  will 
this  inf(»mation  ^  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  thejinformation  to  be 
collected,  and  (5>how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  infonnation 
technology. 

Dated:  Dec8mberi7, 1095. 
Gkria  Parker.       i 
Director.  Information  Resources  Group. 

Office  of  SpedaJ  Education  and 
RehalriliUtive  Sc^rices 

Type  (^Review:  Revision. 
Title:  Title  I  Statej  Plan  for  State 

Vocational  Rehjabilitation  Service 

Program  and  the  Title  VI.  - 
Frequency:  Annually. 


Affected  Public:  Individuals  or 
households;  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Government. 

Reporting  Burden  and  Recordkeeping: 
Resp<Nises:  82.    . 
Buraen  Hours:  1,658,139. 

Abstract:  The  Rehabilitation  Act  of 
1973,  as  amended,  and  its  proposed 
implementing  regulations,  require 
eadi  of  the  82  State  vocational 
rehabilitation  agencies  to  submit  a 
St^te  plan  for  vocational 
rehabilitation  services  and  a 
supplement  for  supp<nted 
employment  services.  Program 
funding  is  contingent  upon  the 
department's  approval  of  these  state 
plans. 

Office  of  Educational  Research  and 


Type  of  Review:  Revision. 

Title:  1996  National  Postsecondoiy 
Student  Aid  ^udy. 

Frequency:  On  Occasion. 

Affected  AiMic;  Individuals  or 
households;  Business  or  other  Ear- 
profit;  Not  ht  Profit  institutions. 

Reporting  Burden  and  Recon&eeping: 
Responses:  1 
Buiden  Hours:  36,191. 

Abstract:  This  study  collects  data  bom 
a  sample  of  studmts  in  postsecondary 
institutions,  including  institutional 
financial  aid  data  on  sample  students, 
and  a  sample  of  students'  parents.  It 
collects  data  to  determine  how 
students  and  their  families  finance 
postsecondary  education,  and  to 
describe  characteristics  of  enrolled 
postsecondary  students,  addressing 
important  issues  in  this  area.  This 
collection  is  for  institutional  student, 
and  parent  data. 

(FR  Doc  95-30164  Filed  12-11-95;  8:45  am] 
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Notice  of  Propoeed  Infonnation 
Collection  Requeets 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  infonnation  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
11, 1996. 

ADDRESSES:  Written  conunents  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education.  Office  of 


Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Request  for  copies  of  the 
proposed  informatioh  collection 
requests  should  be  addressed  to  Patrick 
).  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regioial  Office  Buildii^  3,         » 
Washington.  DC  20202-4651. 
FOR  RmTHDI  MFOMMTNM  contact: 
Patrick  J.  9ierrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
auPPLBeiTAflY  MF0MIAT10N:  Section 
3507  of  the  Pnperwc^  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Muiagement  and 
Budget  (O^ffi)  provide  interested 
Federal  agencies  and  the  public  an  eariy 
opptwtunity  to  comment  on  information 
collection  requests.  HMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perftmn  its 
statutory  dbligations.  The  Director  of  the 
Infcmnation  Resources  Group  publishes 
this  notice  containing  proposed 
infcmnaticm  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  TiUe;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  fix>m  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  December  6, 1995. 
Gkuia  Parker, 
Director,  Information  Besources  Group. 

Office  of  Postsecondary  Educatitm 

Type  of  Review:  Reinstatement. 
Title:  Reporting  and  Recordkeeping 

Requirement  for  Douglas  School  k 

Stafford/Plus  Loans. 
Frequency:  Annually. 
Affected  Public:  Individual  or 

households;  State,  Local  or  Tribal 

Government. 
Reporting  and  Recordkeeping  Burden: 

Responses:  4308 

Burden  Hoiurs:  1077. 


Abstract:  Collection  of  state  proposals 
for  Taigeted  Teadier  Deferment/ 
Teacher  Shortage  Areas,  of  the  Higher 
EdiK:ation  Act  of  1965,  as  amended  by 
the  Higher  Education  Amendments  of 
1986. 

Office  of  Educational  Research  and 
bnprovement 

Type  of  Review:  New. 

Title:  Development  of  Measures  of 
Elementary  School  Organization  and 
Educational  Processes:  School  Survey. 

Frequency:  One  Time. 

Affected  Public:  Not  for  Profit 
instituti(His. 

Reporting  Burden: 
Resp<ni8es:  300 
Biuden  Hours:  75. 

Recordkeeping  Burdent 
Recordkeepers:  0 
Biuden  Hours:  0 

Abstract:  This  Study  is  the  full-scale 
pilot  test  of  the  proposed  data 
collection  procedures  and  instrument 
for  an  effort  to  develop  better 
measures  of  elementary  school 
characteristics  and  processes  that  will 
be  comparable  with  those  of  other 
countries.  The  survey  was  developed 
by  the  Indicators  of  Educational 
Systems  Project  in  cooperation  with 
the  Oiganization  for  Economic 
Cooperation  and  Development 
(OECD)  with  support  of  the  National 
Center  for  Education  Statistics.  Data 
will  be  collected  on  such  topics  as  the 
stability  of  the  school's  staff,  aspects 
of  school  leadership,  cooperation 
among  teachers,  student  evaluation 
'  practices,  achievement  orientation, 
and  parent  involvement. 

[FR  Doc  95-30165  Filed  12-11-95: 8:45  am] 


Fund  for  Ihe  Improvement  of 
Educetion  Proyrem 

AQBICV:  Department  of  Education. 
ACTION:  Notice  of  proposed  priorities. 

SUMMARY:  The  Secretary  proposes  to 
establish  absolute  priorities  to  fund 
projects  that  develop,  evaluate  and 
field-test  State  assessments  aligned  with 
challenging  State  content  standards.  The 
Secretary  may  use  these  priorities  in  FY 
1996  and  subsequent  years.  The 
Secretary  proposes  to  provide  Federal 
financial  assistance  to  assist  States  in 
the  development  of  assessments  that  can 
be  used  to  improve  classroom 
instruction,  motivate  all  students  to 
improve  educational  performance,  and 
provide  examples  for  students,  teachers 
and  parents  ot  the  learning  outcomes 
that  can  be  expected  for  all  students. 


DATES:  Comments  must  be  received  on 
or  before  January  11, 1996. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Dr.  David  Sweet,  U.S. 
Department  of  Education,  Office  of 
Educational  Research  and  Improvement, 
555  New  Jersey  Avenue,  N.W.,  Room 
508H,  Washington,  D.C.  20208-5573. 
Comments  can  be  faxed  to  David  Sweet 
at  (202)  219-2135.  Comments  may  also 
be  sent  through  the  Internet  to  David — 
Sweetded.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Sweet,  telephone:  (202)  219- 
2079.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  Fund 
for  the  Improvement  of  Education  (FIE) 
supports  nationally  significant  projects 
to  improve  the  quality  of  education, 
assist  all  students  to  meet  challenging 
State  content  and  student  performance 
standards  and  contribute  to  the 
achievement  of  the  National  Education 
Goals.  The  FIE  program  is  authorized 
under  Part  A  of  Title  X  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the 
Improving  America's  Schools  Act  of 
1994  (20  U.S.C.  8001). 

The  Secretary  is  expressly  authorized 
to  use  FIE  program  funds  to  support 
systemic  education  reform  at  the  State 
and  local  levels  through  activities  such 
as  the  development  and  evaluation  of 
model  strategies  for  assessment  of 
student  learning.  The  Secretary  believes 
that  the  alignment  of  State  content 
standards  and  State  assessments  is  an 
important  part  of  systemic  educational 
reform.  Exemplifying  the  forms  and 
levels  of  educational  performance  that 
students  in  a  State  should  be  able  to 
achieve  is  a  critical  step  in  the  process 
of  ensuring  that  students  are  reaching 
the  State's  challenging  content 
standards.  While  many  States  are 
developing  new  content  standards  for 
the  core  academic  subjects,  some  States 
are  using  assessments  that  are  not 
aligned  to  their  new  content  standards. 
The  Secretary  believes  that  helping  to 
de&ay  the  cost  of  developing 
assessments  aligned  with  challenging 
State  content  standards  will  advance 
State  reform  efforts. 

State  educational  agencies  (SEAs), 
local  educational  agencies  (LEAs), 
institutions  of  higher  education,  and 
other  public  and  private  agencies, 
orgpnizaticms,  and  institutions  are 
eligible  to  receive  funds  under  these 
priorities.  However,  the  Secretary 


believes  that  SEAs  and  LEAs  have  the 
resources,  knowledge,  and  authority 
necessary  to  lead  systemic  reform 
efforts.  Therefore,  SEAs  and  LEAs  must 
participate  as  lead  agents  in  the 
development  of  State  assessments  to 
ensure  that  the  assessment  systems  are 
aligned  with  State  content  standards 
and  the  content  of  the  curriculum.  If 
reform  is  to  be  systemic,  State  agencies 
that  are  working  on  content  and 
curriculum  must  either  direct  the 
development  of  assessments  themselves 
or  provide  direction  to  LEAs  to  do  so. 

It  is  imperative  that  ^ate  assessments 
take  into  account  the  needs  of  all 
students.  Therefore,  funds  awarded 
under  the  proposed  priority  may  be 
used  to  develop,  modify,  field-test  and 
evaluate  assessments  that  take  into 
account  the  needs  of  students  with 
disabilities  or  students  who  have 
limited  English  proficiency. 

Awards  under  these  proposed 
priorities  may  be  jointly  fimded  under 
three  statutory  authorities: 

(1)  The  Fund  for  the  Improvement  of 
Education  (20  U.S.C.  8001); 

(2)  Section  618(c)  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA) 
regarding  Evaluation  and  Program 
Infonnation  (20  U.S.C.  1418(c)); 

(3)  Bilingual  Education  Research, 
Evaluation,  and  Dissemination  Program, 
authorized  by  TiUe  VII,  Part  A,  Subpart 
2  of  the  Improving  America's  Schools 
Act  of  1994  (20  U.S.C.  7451-7452). 

The  Secretary  has  determined  that  the 
availability  of  this  joint  funding  option 
would  enhance  the  Department's  ability 
to  support  projects  that  integrate  into  a 
single  effort  the  development  of 
assessments  for  all  students  and  the 
modification  of  those  assessments  to 
take  into  accoimt  the  needs  of  disabled 
and  limited  English  proficient  students: 

Funds  provided  under  Section  618  of 
IDEA  can  only  be  used  for  projects  that 
modify,  field-test,  and  evaluate 
assessments  that  take  into  account  the 
needs  of  children  and  youth  with 
disabilities.  A  project  funded  under 
Section  618  of  IDEA  should  address 
how  the  assessments  will  improve  the 
ability  of  SEAs  and  LEAs  to  provide  full 
educational  opportunities  to  children 
and  youth  with  disabilities  and  to  better 
assess  the  progress  of  children  and 
youth  with  disabilities  while  in  special 
education.  As  part  of  the  post-award 
requirements  for  a  project  funded  under 
Section  618  of  IDEA,  a  grantee  must 
prepare  its  procedures,  findings,  and 
other  relevant  infonnation  in  a  fonn  that 
will  maximize  their  dissemination  and 
use,  especially  through  dissemination 
networks  and  mechanisms  authorized 
by  Section  618,  and  in  a  form  for 
inclusion  in  the  annual  report  to 
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Congrass  nibmitt^d  pursuant  to  Section 
618^.  Funds  protaded  under  Section 
618  may  be  used  |o  fund  projects 
proposed  by  aj^tllcants  that  are  private 
for-profit  agencies  only  when  necessary 
because  of  the  unique  nature  of  the 
study. 

In  accordance  vfith  20  U.S.C. 
74520>H4).  funds  provided  under  the 
Bilingual  Education  Research, 
Evaluation,  and  Dissemination  Program 
must  be  administ^tKl  by  individuals 
with  expertise  in  bilingual  education 
and  the  needs  of  limited  English 
proficient  students  and  their  fiunilies. 
Fimds  provided  ukider  this  i«)gram 
must  be  used  to  iiii];nove  biUngual 
education  and  special  ahemative 
instructitm  prugn$us  for  children  and 
youth  of  limited  Baglish  proficiency. 

As  part  of  the  efforts  to  improve 
student  assessment,  the  Departmoot 
made  awards  in  FV  1995  under  the 
Assessment  Deve^ment  and 
Evaluation  Grants  Program,  authorized 
by  section  220  of  the  Goals  2000: 
Educate  America  Act  Under  this 
program,  the  Secretary  provides  grants 
to  SEAs,  LEAs  or  partnerships  of  such 
agencies  to  help  <»fray  the  costs  of 
developing,  fidd-testing  and  evafaiating 
State  assessmentSjaligned  to  State 
ooBtent  standards^  Applications 
involving  43  States  were  received  in 
1995  and  grants  were  made  to  support 
9  projects.  The  Seiaetary  expects  these 
proiscts  to  devek^  model  strategies  for 
the  assessment  of  student  learning  that 
Will  have  a  significant  impact  on  State 
and  local  level  systemic  reform  efforts. 

Depending  on  the  availability  of  funds 
in  FY  1996  uid  sifesequent  ytm.  the 
Secretary  may  dsQide  to  use  funds 
under  the  proposed  priorities  to  - 
continue  projects  initially  funded  under 
the  Assessment  IDevelopmsnt  and 
Evaluation  Grants  program  or  to  fund 
additional  applications  considered  in 
the  1995  competition.  Altomatively,  the 
Secretary  may  decide  to  hold  a 
competition  for  nf  w  awards  under  the 
proposed  priorities. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Regialar.  The  fina)  pricmties  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
consideraticHis  of  the  Department 
Funding  of  particular  prefects  depends 
on  the  availabihty  of  funds,  the  nature 
of  the  final  prioritjies,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
pn^Kising  additional  priorities,  nor  does 
it  limit  the  Secr^ary  to  funding  only 
these  prinities,  sebject  to  meeting 
aj^licable  rulenu  king  requirements. 


NoiR  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Ke^Mer 
concurrent  with  or  foUowtng  publication  of 
the  notice  of  final  priorities. 

Pnqposed  Abseluie  Priorities 

Under  34  CFR  75.105(cK3),  the 
Secretary  proposes  to  give  an  absolute 
preference  to  mojects  that  meet  one  or 
more  of  the  following  priorities.  The 
Secretary  proposes  to  fimd  only  pn^ects 
that  meet  one  or  more  of  these  absolute 
priorities: 

Proposed  Absolute  Priority  1 — 
Projects  that  develop,  field-test,  and 
evaluate  assessments  that  are  aligned  to 
State  content  standards. 

Proposed  Absolute  Priority  2 — 
Projects  that  modify,  field-test,  and 
evaluate  assessments  to  address  the 
needs  of  children  and  youth  with 
disatnlities  or  limited  English 
proficiency.  Assessments  to  be  modified 
must  be  those  developed  under  priority 
(1)  or  similar  assessments  developed  for 
all  students  and  aligned  to  State  content 
standards. 

All  projects  must — 

(a)  Examine  the  validity  and 
reliability  of  the  assessment  for  tiie 
particular  purposes  for  which  the 
assessment  was  developed: 

(b)  Ensme  that  the  assessment  is 
consistent  with  relevant,  nationally 
recognized  professional  and  tedmical 
standards  for  assesonents: 

(c)  Devote  special  attrition  to  how  the 
assessment  treats  all  students,  especially 
with  regard  to  race,  gender,  ethnicity, 
disability,  and  langiiage  proficiency  of 
those  students;  and 

(d)  Be  developed  by,  or  under  the 
direction  of,  an  SEA,  LEA,  or  consortia 
of  those  agencies. 

Selectioii  Criteria 

With  respect  to  new  awards  made 
with  funds  from  Section  618  of  IDEA, 
the  Secretary  does  not  intend  to  use  the 
selection  criteria  in  34  CFR  327.31.  With 
respect  to  any  new  awards  made  with 
funds  from  the  Bilingual  Education 
Research,  Evaluation,  and 
Dissemination  Program,  the  Secretary 
does  not  intend  to  use  the  selection 
criteria  in  34  CFR  75.210.  The  Secretary 
intends  to  use  the  evaluation  criteria  in 
34  CFR  Part  700  to  select  all  new  awards 
under  these  priorities. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental  * 

partnership  and  a  strengthened 
federalism  by  relying  on  processes 


developed  by  State  and  local 
govemmmts  tat  coordinaticm  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this   ' 
document  is  intended  to  provide  early 
notification  of  the  Deparbnent's  specific 
plans  and  actions  for  this  program. 

lavitatieii  To  Comment 

Intnested  persons  are  invited  to 
submit  comments  and  reoommoidations 
regarding  these  proposed  priorities. 

All  comments  suomitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  dtuing  and  after  the 
comment  period  in  OERI.  Rotnn  510. 
555  New  Jersey  Avenue,  Washington, 
D.C,  between  the  hours  of  8:30  ajn.  and 
4  p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

^plicaUe  Program  Regulations 

(a)  34  CFR  part  327,  widi  die 
exceptiiHi  of  34  CFR  327.31;  and  (b)  the 
final  rsgulatibns  for  the  Standards  for 
the  Conduct  and  Evaluation  of 
Activities  Carried  Out  by  the  Office  of 
Educational  Research  and  Improvement 
(OERI) — Evaluation  of  applicaticms  for 
Grants  and  Cooperative  Agreements  and 
Proposals  for  Contracts,  published  on 
September  14. 1995  in  the  Federal 
Ki^lisler  (60  FR  47808).  to  be  codified  as 
34  CFR  Part  700. 

AedMritjr.  20  U.S.C  8001. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.21SL — Pundibr  the  Improvement 
of  Education  Program) 

Dated  December  5, 1995. 
SharaaP.Kaliiaaan. 

AMMiikmt  Secretary  for  Educational  Research 
and  Improvement. 

(FR  Doc  95-30167  Filed  12-11-95: 8:45  am] 


ICFDA  Na  84,308^.  84.306Fr  84.307F, 
84.30eFaild84.309P] 

Onice  of  Educational  Reaearch  and 
Improvement  NationaMnatitutas' 
FleW-lnltialsd  Studiea  Oram  Program 

AQENCV:  Department  of  Education. 
ACTION:  Notice  Inviting  Applications  for 
New  Awards  for  fiscal  year  (FY)  1996 — 
Amendment. 

On  September  14. 1995,  the  Assistant 
Secretary  for  Educational  Research  and 
Improvement  published  in  the  Federal 
Register  (60  FR  47830)  a  notice  inviting 
applications  for  new  awards  for  the 
National  Institutes'  Field-Initiated 
Studies  Grant  Program.  This  notice 
amends  the  original  information  by 
adding  a  par^raph  that  indicates  that 
the  Secretary  may  fund  two  cycles  of 
awards  from  this  competition. 


In  the  notice  inviting  applications  for 
new  awards,  add  the  following 
paragraph  to  the  SUPPLeHENTARV 
MFORHAIION  section. 

The  Department  may  fund  two  cycles 
of  awards  from  these  competitions. 
Applications  funded  in  the  first  cycle 
will  be  awarded  in  June  1996  from  FY 
1996  funds.  A  second  cycle  of 
additional  applications  from  this 
oompetiticm  may  be  funded  early  in  FY 
1997,  pending  availability  of  FY  1997 
funds,  if  the  Secretary  decides  that  there 
are  applications  of  sufficiently  high 
quality  to  merit  funding. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

FOR  FURTHER  mmmKVOH  CONTACT: 
National  Institute  on  Student 
Achievement,  Curriculum,  and 
Assessment:  Clara  Lawson-Holmes,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue.  N.W.,  Room  510, 
Washington.  DC  20208-5573. 
Telephone:  (202)  219-2079  or 
clawson#inet.ed.gov.  National  Institute 
on  the  Education  of  At-Risk  Students: 
Beth  Fine.  U.S.  Department  of 
Education.  555  New  Jersey  Avenue, 
N.W.,  Room  610.  Washington.  DC 
20208-S521.  Telephone:  (202)  219- 
1323.  <»r  bfineOinet.ed.gov.  National 
Institute  on  Eariy  Childhood 
Development  and  Education:  Joe 
Caliguro.  U.S.  Department  of  Educaticm. 
555  New  Jersey  Avenue,  N.W., 
Washington.  DC  20208-5520. 
Teleph(me:  (202)  219-1935.  National 
Institute  on  Educational  Governance. 
Finance,  Policy-Maldng,  and 
Management:  Elizabeth  DeBra  or 
Edwanl  Fuentes,  555  New  Jersey 
Avenue.  N.W..  Washington,  DC  20208- 
5510.  Telephone  (202)  219-2021  or 
•2032.  National  Institute  on 
Postseoondary  Education,  libraries,  and 
Lifelong  Learning:  Delores  Monroe,  555 
New  Jersey  Avenue,  N.W.,  Room  620, 
Washington,  DC  20208-5531. 
Telephcne  (202)  219-2229.  or 
fi80ineted.aov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TIX))  may  call  the  Fedwal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
betwem  8  aan.  and  8  pjn..  Eastern  time. 
Monday  throi^  Friday. 

Infbcmation  about  the  Department's 
funding  opportimities,  including  copies 
of  the  applicati<m  notices  (x 
disoetioDaiy  grant  competitions,  can  be 
viewed  on  the  Department's  electronic 
bulletin  board  (jED  Boerd),  telephone 
(202)  260-0950;  or  on  the  Internet 
Gopher  Servers  at  gopher.ed.gov  (under 
Announcements,  BuUetins,  and  Press 
Releases).  However,  the  official 
application  notioe  for  a  discretionary 


grant  competition  is  the  notioe 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C 
6031(c)(2)(B). 

Dated:  Deconber  5, 1995. 

Shar—  P.  Rehinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

[FR  Doc  95-30166  Filed  12-11-95;  8:45  ami 
aajjNQ  cooc  40m-oi.# 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

IDocitst  Na  EL96-19-000,  at  eL] 

Jeraay  Central  Power  4  Ught 
Company,  et  al.;  Electric  Rale  and 
Corporata  Regulation  Fninga 

December  4, 1995. 

Take  notioe  that  the  foUowing  filings 
have  been  made  with  the  CcHtunission: 

1.  Jersey  Central  Power  ft  U^t 
Company 

(Docket  Na  EL96-15-0Q0] 

Take  notice  that  on  November  13, 
1995,  Jersey  Central  Power  ft  Light 
Company  tendered  for  filing  a  request 
for  wraiver  of  the  Commission's 
Regulations  to  allow  JCP&L  to  pass  back 
to  its  wholesale  customers  certain 
refunds,  including  interest. 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Pan^raph  E 
at  the  end  of  this  notice. 

2.  MidAmerican  Enai^  Company 

(Docket  Na  EL9ft-18-000) 

Take  notice  that  on  November  21, 
1995,  MidAmerican  Eneigy  Company 
(MidAmwican),  filed  an  Application  for 
Approval  of  Depreciation  Rates 
pursuant  to  Section  302  of  the  Federal 
Power  Act  and  Rule  204  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

MidAmerican  is  the  stuviving 
corporation  and  utility  of  the  Jtuy  1, 
1995  mwger  of  Iowa-Illinois  Gas  and 
Electric  Comptany  with  Midwest  Power 
Systems,  Inc.  and  its  exempt  holding 
company  parent.  Midwest  Resources, 
Inc.  MidAmerican  states  that  since  July 
1, 1995,  the  eflSsctive  date  of  tin  meiger, 
MidAmerican  has  used  the  depreciation 
rates  used  by  its  predecessors 
immediately  prior  to  the  merger.  This 
practice  has  resulted  in  the  applicaticm 
of  two  different  depreciation  rates  to 
depreciable  property  held  in  the  same 
account  MidAmerican  requests 
authorization  to  use  a  single  set  of 
electric  depreciation  rates  for 


accounting  and  final  reporting  purposes 
effiective  of  January  1, 1996. 

Copies  of  the  filing  were  served  on  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  LouisiaBa  PnUic  Service 
ComadssioB.  Mlasissii»pi  Public  Service 
ConndsBian,  State  of  Mississippi, 
AiiuuBsas  Pdblic  Service  Commiaaion 
and  the  Qty  of  New  Orleens  v.  Systaois 
Energy  Resources,  Inc  and  Entacfy 

Sei  wicei,  faic. 

[Docket  No.  EL9e-19-000j 

Take  notice  that  on  November  22, 
1995,  the  Louisiana  Public  Service 
Commission,  the  Arkansas  Public 
Service  Commission,  the  Mississippi 
Public  Service  Commission,  the  Qty  of 
New  Orleans  and  the  State  of 
Mississippi  filed  a  Complaint  under 
Sectirais  205  and  206  of  the  Federal 
Power  Act,  16  U.S.C.  $§  824d  and  824e 
against  System  Energy  Resources,  Inc 
snd  Entergy  Services,  Inc.  The 
Complaint  seeks  to  lower  the  allowed 
return  on  equity  under  the  Entergy  Unit 
Power  Sales  A^eement  upon 
allegations  under  ctirrent  drctunstances, 
it  is  unjust  and  unreasonable.  The 
Complaint  contains  a  motion  to 
consolidate  this  proceeding  with  an 
ongoing  FERC  proceeding  entiUed, 
System  Energy  Resoiuces,  Inc,  Docket 
No.  ER95-1042-000. 

Comment  date:  January  3, 1996,  in 
accordance  with  Standard  Paragraph  E 
€t  the  end  of  this  notioe.  Answers  to  the 
complain  shall  be  due  on  or  before 
January  3, 1996. 

4.  PacifiCorp 

(Docket  No.  ER9S-1 838-000) 

Take  notioe  that  on  November  8, 1995 
and  Novembm- 14, 1995  Black  Hills 
Power  &  Light  Company  tendered  for 
filing  amendmmts  in  the  above- 
referenced  docket. 

Comment  date:  December  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  ^palachiaa  Power  Company 

[Docket  Na  ER95-1 797-000) 

Take  notice  that  aa  Novembw  14. 
1995,  the  American  Electric  Power 
Service  Coiporation  (AEPSC),  on  behalf 
of  Appalachian  Power  Company 
(APOO),  tendered  for  filing  an 
amendment  to  its  filing  in  the  above- 
refarenced  docket 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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t,  Nertham  StaiM  P««>a 
(WtaaMia) 

IDockM  No.  BRM4S72-000} 

Take  notios  tlkt  on  November  16, 
19SS,  Northern  ftaies  Power  Ccnnpany 
(Wieconsin)  (NSPW)  tendeiad  fiv  filii^s 
Us  Amended  ani  Restated  Power  and 

Eneigy  Supply  ^^tMni^t  ^^  ^^ 
ViUaga  <rfTi«mgaaleau,  Wisconsin, 
dated  Novenrfietfe.  1995.  NSPW  statae 
th^  the  Aareem^nt  saperaedes  the 
Power  and  Enei|y  Supply  Agreement 
between  die  paiBes  dated  Ktoch  S. 
1992.  as  amanded  on  |uly  5, 1994> 

Comment  dat^:  Decenriwr  18. 1995,  in 
accordanca  with  Standard  Para^ph  B 
at  the  end  of  this  notice. 

7.  MP  tnttgf,  I^c 

{Docket  Na  BR96-J373-000) 

Take  notica  tli^t  on  Noveaaoar  16. 
1999.  MP  Bnogr.  Inc.  (MP  Ensigy) 
tendered  far  fifi|g  a  petition  for  waivers 
and  blanket  Mmtovala  under  various 
ragutetions  of  tW  Cqnumtasion  and  for 
an  order  aooeptiiig  its  FERC  Electric 
Rate  Schedule  Mo.  1. 

MP  Energy  inlands  to  engage  in 
electric  power  a^  energy  transactions 
aa  a  maiketar  and  a  brcdcer.  In 
transactians  wh^  MP  Energy  sdls 
electric  energy  it  proposes  to  make  sudi 
sales  on  ratea.  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
puidiasing  parti.  MP  Energy  is  not  in 
the  bunness  of  oanerating,  transmitting, 
or  cUstributing  ^ectric  power. 

Comment  dat$:  Deoemher  18, 1995.  in 
aocordanoe  witb  Standard  Paragraph  E 
at  the  end  of  thi4  notice. 

i.  Florida  Powaf  ft  Light  Company 

(Docket  Na  ER9S-^374-000| 

Take  notice  tfalat  on  Noveonhv  16, 
1995,  Florida  Power  &  Light  Company 
(FPL)  filed  the  Qimtract  for  Purchases 
and  Sales  of  Pot^r  and  Energy  between 
FPL  and  Heartlatid  Energy  Services.  Inc. 
FPL  requests  an  efiiactive  date  of 
November  20, 1995. 

Coounent  dat$:  December  18, 1995,  in 
Bccordance  Mrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Powe^  ft  Light  Compeny 

(Docket  Na  BR96J375-000] 

Take  notice  that  on  November  16, 
1995.  Florida  Pqwer  &  Light  Company 
(FPL)  filed  the  Qontnct  kit  Purchases 
and  Sales  of  Poiirer  and  Energy  between 
FPL  and  Electriq  Cleeringhouse,  Inc. 
FPL  lequests  an  eSactive  date  oi 
Novemoer  20, 1995. 

Comment  date:  December  18, 1995,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  diis  notice. 


19.  Florida  Power  ft 

(Docket  Na  BR9e-37»-O00) 

Take  notice  that  on  November  16, 
1995,  Florida  Power  ft  Light  Compeny 
(FPL)  filed  the  Contract  for  Porchaees 
and  Sales  of  Power  and  Energy  between 
FPLend  Calex-Vttf^  Electric,  LX.C  FPL 
requests  an  effective  date  of  November 
20. 1995. 

Comment  dote:  Deoemher  18, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

11.  Florida  Power  ft  UgM  Convsay 

(Docket  Na  BR86-377-aiO|  ,  u,  ^  .     f 

Teke  notice  diat  on  November  16. 
1995,  Florida  Power  &  Light  Company 
(FPL)  filed  the  Contract  far  Puidiaaes 
and  Sales  of  Power  and  Energy  between 
FPL  and  Ldnis  Dreyftis  Electric  Power, 
Inc.  PPL  requests  an  effoctive  date  of 
November  20, 1995. 

Comment  date:  December  18^1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  ft  Light  Conqpany 

(Docfcet  Na  BRe6-37S-000] 

Take  notice  that  on  November  16. 
1995,  Fltvida  Power  &  Light  Qnnpeny 
(FPL)  filed  the  Contract  for  Purchases 
and  Sales  of  Power  and  Enogy  between 
FPL  and  Citizens  Iiohman  Power  Sales. 
FPL  requests  an  efiective  date  of    ,  ^  ^ 
Novemba^20, 1995. 

Comment  date:  December  18, 1995.  in 
aorordanoB  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Eniergy  Power,  Inc. 
(Docket  NaBR96-379-000) 

Take  notice  that  Entergy  Power,  Inc. 
(EPQ  on  November  16, 1995,  tradered 
ftv  filing  a  Purchase  and  Sale 
Agreement  with  Citizens  Lehman  Power 
Sales. 

EPI  retpiests  an  efiiactive  date  for  the 
Agreement  that  is  one  (1)  day  after  the 
d^  of  filing  mid  respec^illy  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Paragon  Gas  Marketing 

(Docket  Na  BR96-38O-000] 

Take  notice  that  on  November  16. 
1995,  Paragon  Gas  Marketing  (Paragon), 
a  division  of  Eastex  Energy,  loc. 
tendered  for  filing  a  petition  ftx'  waiven 
and  blanket  approvals  imder  various 
regulations  of  ue  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective  no 
later  than  sixty  (60)  days  frtun  the  date 
of  its  filing. 


Paragon  imends  to  engage  in  electric 
power  and  energy  transactions  as  a 
mariceter  end  a  broker.  In  truisactions    ■ 
whero  Paragon  sells  electric  eneigy.  it 
proposes  to  moke  such  seles  on  rates, 
tmns,  end  conditions  to  be  mutuelly 
agreed  to  with  the  purchasing  party, 
hfeither  Paregcm  nor  any  of  its  afR  Hates 
are  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Rate  Schedule  No.  1  i»ovides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  sales  may  be  mede  to  any 
affiliate  having  a  FERC  rate  jrltwrf^^ja . 
permitting  sales  for  resale  by  such 
affiliate  at  rates  established  by 
agraemait  between  the  purdbaaer  and 
the  affiliate. 

Coniment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  Old  of  this  notice. 

15.  Soathsm  GoaqiaBy  Senrkee.  Ime. 
(Docket  Na  BR96-382-000] 

Take  notice  that  on  November  17, 
1995,  Soutfmn  Company  Services,  Ina 
("SCS").  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Poww  Ccmipany, 
Misdssippi  Power  Company,  and 
Savannan  Electric  end  Power  Company 
(collectively  referred  to  as  "Southon 
Companies")  filed  two  (2)  service 
agreements  between  SCS,  as  agent  of  tha 
Southern  Companies,  and  (i)  Gulf 
Stream  Entergy  and  (ii)  Liouis  Dreyfus 
Electric  Power  Inc  for  non-firm 
transmission  service  under  the  Point-to- 
Point  Transmission  Service  Tariff  ol 
Southern  Companies. 

Coounent  date:  December  18. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Kentucky  Utilities  Company 

(Docket  No.  ER96-3S3-000] 

Take  notice  that  on  November  14. 
1995,  Kentucky  Utilities  Company  (KU) 
filed  to  withdraw  the  Letter  Agreement 
(FERC  Rate  Schedule  215)  providing  for 
coordination  sales  between  itself  and 
Electric  Clearinghouse,  Inc  (ECQ. 

Comment  date:  Deounbw  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  raCO  Energy  Company 

(Docket  Na  BR96-387-000I 

Take  notice  that  tm  November  17,    > 
1995,  PECO  Enngy  Company  (PECO)* 
filed  a  Service  Agreement  d^ed  October 
26, 1995,  with  Cmnmonweehh  Electric 
Company  (CECO)  under  PECO's  Electric 
Tariff  Orif^nal  Volume  No.  1  (Tariff). 
The  Service  Agreonent  adds  CECO  as  a 
customer  under  the  Tariff! 


PECO  requests  an  effective  date  of 
Octobeuc  26, 1995,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CECO  and  the 
Pennsylvania  Public  Service 
Commission. 

Comment  date:  December  18, 1995,  in 
accordamx  %vith  Standard  Paragraph  E 
at  the  «ad  of  this  notice.    ' 

18.  PECO  Energy  Conqiany 

(Docket  No.  BR96-3«8-000) 

Take  notice  that  on  November  17, 
1995,  PECO  Energy  Company  (PECO) 
filed  a  Service  Agreement  dated  October 
26, 1995,  with  Cunbridge  Electric  Light 
Company  (CELCO)  under  PECO's 
Electric  Tariff  Original  Voliune  No.  1 
(Tariff).  The  Service  Agreement  adds 
CELCO  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
October  26, 1995,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CELCO  and  the 
Pennsylvania  Public  Service 
Commissicm. 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Washington  Water  Power  Company 

(Docket  No.  ER96-38»-000] 

Take  notice  that  on  November  17, 
1995,  the  Washington  Water  Power 
Company  (WWP)  tendered  for  filing  two 
signed  service  agreements  under  FERC 
Electric  Tariff  Volume  No.  4  with 
Heartland  Energy  Services,  Inc.  and 
Public  Utility  District  No.  1  of  Grays 
Harbor  County  previously  approved  as 
imsigned  service  agreements.  A 
Certificate  of  Concurrence  with  respect 
to  exchanges  is  included  for  Heartland 
Energy  Services,  Inc 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Waahington  Water  Power  Company 

[Docket  No.  ER96-39O-O00] 

Take  notice  that  on  November  17, 
1995,  the  Washington  Water  Power 
Compeny  (WWP)  tendered  for  filing  an 
Intoconnection  and  Transmission 
Sfflvice  Agreement  between  WWP  and 
Public  UtUity  District  No.  1  of  Chelan 
County,  Washingtcxi.  WWP  requests 
waiver  of  the  prior  notice  requirement 
and  requests  an  efCactive  time  and  date 
of  0001  hours,  June  22, 1995. 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  KansaaCity  Power  ft  Light 
Conqiany 

(Docket  Na  ERQfr-sgi-OOO] 

Take  notice  that  on  November  17, 
1995,  Kansas  Qty  Power  &  Light 
Company  filed  an  amendment  to  its 
Flexibile  Point-to-Point  Transmission 
Service  Tariff  and  Network  Integraticm 
Transmission  Service  Tariff  in  this 
docket. 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  Mid  of  this  notice. 

22.  Energy  West  Power  Compaay,  LLC 

(Docket  No.  ERg6-392-00(H 

Take  notice  that  on  November  17, 
1995,  Energy  West  Power  Cranpany, 
LLC  (Energy  West)  tmidered  for  filing  a 
petiticHi  for  waivera  and  blanket 
approvals  under  various  regidations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1. 

Energy  West  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  mariceter  and  a  broker.  In 
transacticms  where  Energy  West  sells 
electric  energy  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Energy  West  is  not  in 
the  business  of  generating,  transmitting, 
or  distributing  electric  power. 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Jersey  Central  Power  ft  Li^t 
Company,  Metropolitan'  Ediaon 
Company,  Pennsylvania  Electric 
Conqiany 

[Docket  No.  ER96-393-000I 

Take  notice  that  on  November  17, 
1995,  CPU  Service  Corporation,  on 
behalf  of  Jersey  Central  Power  ft  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  as  to  the  GPU 
Operating  Companies),  filed  an 
amendment  to  the  GPU  Power  Pooling 
Agreement  The  purpose  of  this 
amendment  is  to  provide  for  the 
allocation  of  revenues  received  by  the 
GPU  Operating  Companies  under  their 
Firm  Transmission  Service  and  Energy 
Transmission  Service  Tariffs  between 
and  among  the  Companies.  GPU  has 
served  copies  of  the  filing  on  regulatory 
agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  «id  of  this  notice. 


24.  New  England  Power  Compaay 

[Docket  No.  ER96-394-000] 

Take  notice  that  on  November  20, 
1995,  New  En^and  Power  Company 
submitted  for  filing  a  letter  agreement 
for  transmission  service  to  Rainbow 
Energy  Marketing  Corporation. 

Comment  date:  December  18. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Green  Mountain  Power  Corporetion 

[Docket  No.  ER96-3g5-0O0j 

Take  notice  that  on  November  20, 
1995,  (keen  Mountain  Power 
Corporation  (GMP)  tendered  for  filing 
Service  Agreements  for  sales  of  capacity 
and  energy  under  its  FERC  Electric 
Tariff,  Original  Volume  No.  2 
(Opporhmity  Transactions  Tariff)  to 
North  American  Energy  Conservation, 
Inc,  KCS  Power  Marketing,  Virginia 
Power,  and  Pennsylvania  Power  &  Light 
Company.  GMP  has  requested  waiver  of 
the  notice  requirements  of  the 
Commission's  Regulations  in  order  to 
permit  each  of  the  Service  Agreements 
to  be  made  effective  as  of  the  date  on 
which  such  Service  Agreement  was 
made. 

Comment  date:  December  18, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  New  England  Power  Conqtany 

[Docket  No.  ER9&-396-000] 

Take  notice  that  on  November  20, 
1995,  New  England  Power  Company 
(NEP)  submitted  for  filing  a  service 
agreement  and  certificate  of  service  with 
Coimecticut  Municipal  Electric  Energy 
Cooperative  under  NEP's  FERC  Electric 
Tariff,  Original  Volume  No.  6. 

Comment  dote.- December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  England  Power  Service 
Company 

[Docket  No.  BR96-397-000) 

Take  notice  that  on  November  20, 
1995,  New  England  Power  Service 
Company  (NEPSCO)  submitted  for  filing 
a  supplement,  dated  December  5, 1995, 
to  the  Amended  REMVEC  Agreement. 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Nortiiem  Indiana  Public  Service 
Compaay 

[Docket  No.  ER96-399-000) 

Take  notice  that  on  Nov«nber  20, 
1995,  Northern  Indiana  Public  Service 
Company  (Northern  indiana),  tendered 
for  filing  tvith  the  Commission  its  Point- 
to-Point  Transmission  Service  Tariff  and 
Network  Integration  Service  Tariff. 
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Noithflni  IndiaoB  states  that  the  Point- 
to-Point  Transmission  Service  Tariff  and 
Network  IntogiMion  Service  Tariff  are 
initial  rate  schedules  to  implement  open 
scopes  electric  tnnsmission  service  on 
Northun  Indiaiii's  system. 

Copies  of  the  filing  have  been  served 
on  the  Indiana  Iftility  Regulatofy 
Commissicm.     ' 

Coaunent  doff;  Deoembn  18, 1995.  in 
accordance  witt^  Standard  Paragraph  E 
at  the  end  of  tiy|  notice. 

29.  CoBunoimeflth  EledrkGoaqMny, 
Cudbridge  Hac^  Ugfat  Gonpany 

[Docket  Na  BR9fti40(MM»| 

Take  notice  that  on  November  20, 
1995,  Commonwealth  Electric  Company 
(Commonweahlu  on  behalf  of  itself  and 
CambridflB  Elecfric  Light  Company 
(Cambridge),  colectively  refiaired  to  as 
the  "Companiesr.  tendeied  for  filing 
executed  Service  Agreements  between 
the  Companies  ^^d  Bangor  Hydro- 
Electric  Cempariy. 

These  ServicejAgreements  specify 
that  BangcH'  Hyd^Electric  Company 
has  signeid  on  to  and  has  agreed  to  the 
terms  and  conduions  of  the  Companies' 
Power  Sales  and  Exchanges  TariSis 
designated  as  Commonwealth's  Power 
Sales  and  Exchanges  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  3) 
and  Cambridge's  Power  Sales  and 
Exchanges  Tariff  (FERC  Electric  Tariff 
Original  Voliun«  No.  5).  These  Tari^. 
approved  by  FE^  on  April  1, 1995.  and 
which  have  an  epective  date  of  March 
20, 1995,  will  allow  the  Companies  and 
Bangor  Hydro-Electric  Company  to  enter 
into  separately  sf:heduled  transactions 
under  which  th^  Companies  will  sell  to 
Bangor  Hydro-E|ectric  Company 
capacity  and/or  ^eigy  as  the  parties 
may  mutually  agree. 

The  Compani^  request  an  efflactive 
date  of  October  ^0, 1995,  as  specified  on 
each  Service  Agreement. 

Comment  data:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  New  England  Powra*  Cooapany 

(Docket  Na  ER96-401-000) 

Take  notice  that  on  November  20, 
1995,  New  England  Power  Company 
filed  Sovice  Agieements  and 
Certificates  of  Concurrence  with  two 
power  marketers  under  NEP's  I^ERC 
Electric  Tariff,  Ckiginal  Volume  No.  5. 

Comment  dati:  December  18, 1995,  in 
accordance  mthj  Standard  Paragraph  E 
at  the  end  of  thi^  notice. 

31.  DlfaNHS  Fowei  ConpaBy 

[Docket  Na  ER96-i4O2-O00] 

Take  notice  thet  on  November  20. 
1995.  Illinois  Poaver  Company  (IPC) 


tendered  for  filing  an  Interchangs 
Agreement  between  IPC  and  Industrial 
Energy  Applications  (lEA).  IPC  states 
that  the  purpose  of  this  agiwmmt  is  to 
provide  fior  the  selling  of  capacity  and 
energy  by  IPC  to  lEA. 

Coaunent  date:  December  18, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  md  of  this  notice. 

32.  Idaho  Power  Company 

(Docket  Na  BR96-403-000) 

Take  notice  that  on  November  20, 
1995,  Idabo  Power  Company  (OPC) 
tendered  for  filing  a  Service  Agreraaent 
undM  Idaho  Power  Company  FHIC 
Electric  Tariff,  Second  Revised,  Volume 
No.  1  between  Rainbow  Energy 
Marketing  Corporation  and  kbho  Power 
Company  and  a  Certificate  ot 
Concurrence. 

Comment  date:  December  18. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Qnestar  Energy  Trading  CoaqMny 

(Docket  No.  ER96-4O4-O001 

Take  notice  that  Questar  Energy 
Trading  Company  (Questar  Enorgy)  on 
November  20. 1995,  tmidered  for  filing 
its  Rate  Schedule  No.  1.  to  be  efiiBCtive 
60  days  from  November  20, 1995,  and 
a  petition  for  waivers  of  and  blanket 
approvals  under  various  regulations  of 
the  Commission. 

Questar  Energy  intends  to  engage  in 
electric  power  uid  energy  transactions 
as  a  power  marketer.  Questar  Energy 
proposes  to  charge  rates  mutually 
agreed  upon  by  the  parties.  All  sales 
will  be  at  arms-length. 

Questar  Energy  is  not  in  die  budness 
of  producing  or  transmitting  electric 
power.  Neither  Questar  Energy  nor  its 
affiliate(s)  currently  has  or  contemplates 
acquiring  title  to  any  electric  power 
transmission  or  generation  facilities. 
Questar  Energy's  Rate  Schedule  No.  1 
provides  for  the  sale  of  energy  and 
capacity  at  prices  mutually  agreed  upon 
by  the  purchaser  and  Questar  Energy. 

Comment  date:  DecembOT  18, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Gneigy  Services,  Inc. 

(Docket  No.  ER96-40&-0001 

Take  notice  that  on  November  21, 
1995,  Qnergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Point-to- 
Point  Transmission  Service  Tariff  (the 
Tariff]  entered  into  between  Cinergy  and 
Teimessee  Power  Company. 

Comment  date:  December  18, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


35.  Hoaifa  Petra  Rennrces.  Inc 

[Docket  No.  BRg6-381-O00] 

Take  notice  that  on  November  16, 
1995.  Heath  Petra  Resources,  Inc.  (Heath 
Petra),  tendered  for  filing  a  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
efiiBCtive  no  later  than  sixty  (60)  days 
from  the  date  of  its  filing. 

Heath  Retra  intends  to  engage  in 
electric  power  and  enmgy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  Heath  Petra  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Neither  Heath  Petra 
nor  any  of  its  affiliates  are  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  sales  may  be  made  to  any 
affiliate  having  a  FERC  rate  schedule 
permitting  sales  for  resale  by  such 
.  affiliate  at  rates  established  by 
agreement  between  the  purchaser  and 
the  affiliate. 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  National  Gas  8c  Electric  LP.; 
Western  System  Power  Pool;  Rainbow 
Energy  Marketing  Gorporatim: 
Imprimis  Corporation  Power; 
Clearinghouse  Inc. 

(Docket  No.  ER90-16S-025,  ER91-ig&-022, 
ER94-1061-006.  ER94-1672-004.  ER9S- 
014-002  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Ro<Hn: 

On  November  22, 1995,  National  Gas 
&  Electric  LP.  filed  certain  ififormation 
as  required  by  the  Commission's  March 
20, 1990,  order  in  Docket  No.  ER90- 
168-000. 

On  October  30, 1995,  Western  System 
Power  Pool  filed  certain  inforaiation  as 
required  by  the  Commission's  May  13. 
1993.  order  in  Docket  No.  ER91-195- 
000. 

On  October  30, 1995,  November  2, 
1995,  and  November  22, 1995  Rainbow 
Energy  Marketing  Corporation  filed 
certahi  inftmnation  as  required  by  the 
Commission's  June  10, 1994  order  in 
Docket  No.  ER94-1061-000. 

On  NovMnber  27, 1995,  Imprimis 
Corporation  filed  certain  information  as 
required  by  the  Commission's  December 
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14, 1994.  order  in  Docket  No.  ER94- 
1672-000. 

On  November  13, 1995,  Power 
Clearinghouse  Inc.  filed  certain 
informatifm  as  required  by  the 
Commission's  May  11, 1995,  order  in 
Docket  No.  ER95-914-000. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD-CaaheU. 
Secntary. 
(FR  Doc.  95-30200  Filed  12-11-95;  8:45  amj 

■ajJNO  COOC  SMT-OI-P 


[Docint  Na  CP9S-37&-000] 

Qraot  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Intent  To 
Prsjpare  an  Environmental  Assessment 
for  the  Proposed  Security  Loop  I 
Project  and  Request  for  Comments  on 
Environmental  Issues 

December  6. 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  Security  Loop 
I  Project.*  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Great  Lakes  Gas  Transmission  Limited 
Partnership  (&eat  Lakes)  requests 
Commission  authorization,  in  Docket 
No.  CP95-375-000,  to  construct  and 
operate  me  segment  of  approximately 


13.8  miles  of  36-inch-diameter  mainline 
loop  in  Charlevoix  and  Otsego  Counties, 
Midiigan.  Great  lakes  wants  to  complete 
the  looping  of  a  portion  of  its  973-mile- 
long  mainline.  In  addition.  Great  Lakes 
proposes  to  modify  the  existing  piping 
at  the  Boyne  Falls  Compressor  Station  to 
accommodate  the  new  loop.  No 
additional  compression  is  proposed. 
The  propoMd  project  would  provide 
increased  system  reliability  and 
flexibility  for  Great  Lakes'  customers, 
and  would  facilitate  maintenance  on  the 
Great  lakes  system. 

The  general  location  of  the  proposed 
facilities  is  shown  in  appendix  1. 
Detailed  project  maps  are  shown  in 
appendix  2  '. 

Land  Requirements  for  Construction 

The  proposed  loop  would  be  built 
adjacent  and  parallel  to  the  existing 
ri^t-of-way.  Great  Lakes  intends  to  use 
a  lOO-foot-wide  construction  right-of- 
way  for  most  of  the  project.  About  50 
feet  of  the  planned  100-fbot  width 
would  be.  on  existing  right-of-way. 
Consequently,  about  50  feet  of  new 
clearing  would  be  required.  Following 
construction,  about  25  faet  of  the 
construction  right-of-way  would  be 
allowed  to  revert  to  its  former  land  use. 

A  55-foot-wide  construction  right-of- 
way  would  be  used  for  the  2.65  miles 
of  state  forest  land.  About  15  feet  of  the 
55-foot  width  would  be  on  existing 
right-of-way.  Of  the  40  feet  of  new 
clearing  that  would  be  required,  about 
20  feet  would  be  allowed  to  revert  to 
forest  use. 

Additional  working  space  would  be 
required  adjacent  to  the  planned 
construction  right-of-way  at  road  and 
other  utility  line  crossings,  wetland 
crossings,  in  areas  of  steep  side  slopes, 
and  at  the  beginning  and  end  of  the 
proposed  loop. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 


1  Great  Lakes  Gas  Transniuion  Limited 
Paitnership's  application  was  filed  with  the  . 
CommlMion  under  Section  7  of  the  Natural  Gaa  Act 
and  Part  157  of  the  Commiuion's  regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Fegister.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E.,  Washington.  D.C  20426,  or  call  (202)  20S- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation' of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  conqnent  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  Soils. 

•  Wetlands. 

•  Land  use. 

•  Vegetation  and  wildlife. 

We  do  not  believe  that  the  proposed 
project  will  have  any  impacts  on 
geology,  water  resources,  endangered 
and  threatened  species,  cultural 
resources,  air  quality  and  noise,  and 
hazardous  waste. 

We  will  evaluate  possible  alternatives 
to  the  proposed  project  or  portions  of 
the  project,  and  make  recommendations 
on  how  to  lessen  or  avoid  impacts  on 
the  various  resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  vrill 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  fedlities  and  the 
environmental  information  provided  by 
Great  Lakes.  Keep  in  mind  that  this  is 
a  preliminary  list.  The  list  of  issues  may 
be  added  to,  subtract  from,  or  changed 
based  on  your  comments  and  our 
analysis.  Issues  are: 

•  One  wetland  would  be  crossed. 

•  A  lOO-foot-wide  construction  right- 
of-way  is  proposed. 

•  About  9.6  miles  of  the  proposed 
pip>eline  right-of-way  would  cross 
forestland,  resulting  in  the  clearing  of 
about  54.6  acres  of  forest. 

•  Approximately  11  percent  of  the 
proposed  right-of-way  would  cross 
sandy  soils  within  are  considered  highly 
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OTodiUe  soils  by  the  Natural  Resources 
Conservation  Setvice. 

•  A  total  of  143  acres  of  public  lands, 
including  the  Kttckinaw  State  Forest, 
would  be  disturbed  l^  the  [noposed 
constiuctioB  right-of-way. 

•  Two  resideolces  are  within  50  feet  of 
the  proposed  coostruction  right-of-way. 
In  addition,  a  gaiage  and  a  stofage 
building  are  within  50  feet  of  the 
proposed  constmction  right-of-%iray. 

•  The  propoaqd  construction  li^t-of- 
way  would  cross  1-8  miles  of  Woodland 
Heists  Estates,  •  inoposed  residential 
develc^ment. 

Pnhlk  Paftioiiatfon 

You  can  make  e  difference  by  sending 
a  letter  addressiqg  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  die  proposal, 
ahematives  to  the  proposal  (including 
alternative  routed),  ana  meesures  to 
avoid  or  lessm  eiivironmental  impact 
Tin  more  specific  your  comments,  the 
more  useful  they:  will  be.  Please  follow 
the  instructions  ^low  to  ensure  that 
your  comments  ajre  received  and 
property  recorded: 

•  Address  your  letter  to:  Lois  Cashell. 
Secretary,  Federal  Enexgy  Regulatory 
Commission.  88^  First  Street,  N.E.. 
Washington.  D.Q  20426; 

•  Reference  Docket  No.  (795-375- 
000; 

•  Send  a  copy  of  your  letta  to:  Mr. 
Jeff  Gerfoer.  EA  Project  Manager.  Federal 
Energy  Regulatoiy  Commission— PR 
11.2, 888  First  Street,  N.E..  Washington. 
D.C  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C  on 
or  before  January  5, 1996. 

If  you  wish  to  teceive  a  copy  of  the 
EA.  you  should  r  squest  one  from  Mr. 
Geibsr  at  the  aboMe  address. 


Becoming  an  latarvenor 

In  additional  to  involv«nent  in  the 
EA  scoping  process,  you  mav  want  to 
become  an  official  party  to  the 
prooeecbng  orbecrane  an  "intervener". 
Among  otMr  things,  intervenors  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  iirtervenors.  Likewise, 
each  intovenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervener  you  must 
fife  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3). 

The  date  for  filing  of  timely  motitms 
to  intervene  in  this  proceeding  has 
passed.  Therefore,  parties  now  seeking 
to  file  late  intervehtions  must  show 
good  cause,  as  required  by  section 
385.214(bK3).  why  this  time  limitation 
should  be  waived.  Envin»mental  issues 
have  been  viewed  as  good  cause  for  fete 
intervmtion.  You  do  not  need 
intervener  status  to  have  your  scoping 
comments  considmed. 

Additional  information  about  the 
proposed  project  is  avpilabfe  bom  Mr. 
Jeff  Geiber,  EA  Project  Manager,  at  (202) 
208-1121. 

Lfamved  A.  Wrtmi,  Jr., 
Acting  Secretary. 

[PR  Doc  95-30207  Piled  12-11-95;  8:45  am] 
I  coot  snT-st-M 


[ni99-^-20-00Q| 

Algonquin  Qas  Transmission 
Company,  St  sL;  Notics  of  Propoaad 
Changes  in  i^RC  QasTarffr 

December  6, 1995. 

Take  notice  that  on  November  30, 
1995  and  December  1 .  1995,  the  thirty- 
five  natiual  gas  pipeline  companies 
captioned  above  have  each  filed  tariff 


sheets  to  establish  the  revised  Ges 
Research  Institute  (QU)  surcharges 
effective  January  1. 1996.  for  thor 
respective  transpOTtation  rates.*  1^ 
proposed  effective  date  of  the  tariff 
sheets  is  January  1, 1996. 

The  natural  gas  companies  state  that 
the  tariff  sheets  listed  in  the  Appendix 
A  of  this  notice  are  being  filed  pursuant 
to  the  "Opinion  and  Order  Approving 
Gas  Research  Institute's  Second  Year  of 
its  1995-1996  Research,  Development 
and  Demonstration  Program.  Related 
Five- Year  Research  and  Development 
Plan  for  1996-2000.  and  Funding  for 
1996  RDftD  Activities"  issued  by  the 
Commissi(m  in  Docket  No.  RP95-374- 
000  on  October  13. 1995. 

Any  person  desiring  to  be  heard  or  to 
protest  any  of  these  filings  should  file  a 
motion  to  intnvene  or  protest  with  the 
Federal  Energy  Regufetory  Commission. 
888  First  Street.  N.E..  Washington.  D.C, 
20426,  in  accordance  with  Section 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regufetions. 
Pursuant  to  Secticm  154.210  of  the 
Commission's  regulations,  all  such 
motions  or  protests  must  be  filed  not 
feter  than  12  days  after  the  date  of  the 
filings  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filings  are  on  file  with  the 
Commissicm  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Liiiwnod  A.  Watson,  Jr., , 

Acting  Secretary. 


1  See  Appendix  A  for  a  itotlng  of  the  tariff  shesta 
filed  by  each  pipeline. 
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Appendix  A 


pjpeine^Docket  NoTFiing  dole 


Algonquin  Qas  Transmission  Oom- 
pany,  Tiyi96-3-2O-000, 12/1/95. 


Taim  sheets 


ANR  Pipeline  Company,  TM96-2- 
48-000. 12/1/95. 

CNQ  Transmission  Corporation, 
TM96-3-22-000. 12/1/95. 

Coturnbia  Qas  Transmission  Cor- 
poration, TM96-1-21-000,  12/1/ 
95. 

Columbia  Quif  Transmission  Com- 
pany, TM96-3-70-000. 12/1/95. 

East  Termesse  Natural  Gas  Com- 
pany. TM96-2-2-000.  12/1/95. 

El  Paso  Natural  Gas  Company, 
TM96-1-33-000, 12/1/95. 


Equitrans,  Inc.,  TM96-1-24-000. 
11/29/95. 

Florida  Qas  Transmission  Com- 
pany, TM96-^-34-000. 1 1/30/95. 

Great    Lakes    Gas    Transmission 

Conpany,  TM96-2-51-000,  11/ 

30/95. 
Iroquois  Qas  Transmission  System, 

LP..  TM96-3-1 10-000.  11/30«5. 
K  N  Interstate  Gas  Transmission 

Co.  TM96-2-63-000,  11/29/95. 


K    N    Waltonberg    Transmission, 

TM96-2-1 1 7-000, 1 1/29«5. 
Koch  Gateway  Pipeline  Company 

TM96-2-1 1-000, 11/30«5. 
Midwestern     Gas     Transmission 

Company,  TM96-1-6-000.  12/1/ 

95 

Mississippi  River  Transmission 
Company.  TM96-3-25-000,  11/ 
30/96. 

MojBve  Pipeline  Compeny.  TM96- 
2-92-000, 12/1/95. 

National  Fuel  Gas  Supply  Corpora- 
tion. TM96-2-1 6-000, 11/3W95. 

Natural  Gas  Pipeline  Company  of 
America.  TM96-2-26-000.  12/1/ 
95. 

NorAm  Gas  Transmission  Com- 
pany. TM96-2-31-000, 12/1/96. 

Northern  Natural  Gas  Company, 
TM96-2-59-000, 12/1/95. 


Northwest  Pipeline  Corporaiioa 
TM96-2-^7-000. 11/30«6. 

Panhandto  Eastern  Pipe  Line  Com- 
pany, TM96-3-28-000. 12/1/95. 

Queslar  Pipeline  TM96-^-66-000, 
12/1/96. 
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First  Revised  Volume  No.  1. 
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Appendix  A— Continued 


Soultam  Ntfwai  t3ai  Coinpeny. 

1M96-1-7-000.  11/3(M6. 
TCP  GeHwring  Ca.  TM96-1- 

122-000.  iioflrab. 

T«M  EaMsm  Tr^wminion  Oor- 
poratfon.  TM96-^1 7-000.  12/1/ 
96. 


Tmm  Qm  TmmfBiion  Ooipora- 
ion,  TM96-S-1»^000. 12^/96. 

Tfvmontinartal  Qn  Pipe  Una 
Copoialion.  T1yl96-5-29-000, 
12n/S6. 

TnvMWMlam  Plpolrw  Cotnpmy. 
TMOft-2-42-000, 1 1/3(M6. 

TruMn*  Qm  ContMny.  TM06-4- 

30-000. 12/1/06. , 
WMem  KMunI  Gm  Co..  TM96- 

2-43-000, 11/29^. 
WMrton  Basin  ir#ratal»  npollno 

Company.  TM96)2  40  000.  12/ 

1/05. 


TartRihMtB 


^afimfl  Rawiaad  Foutaantti  RaMiaadShaal  Mi.  A 

SRI  tiaVMaO  wHaai  NQL  194    ■^■■iiimri tmiwmm»9»^mm^mi^l^ 


^irat  Raviaad  Stwat  No.  6.  Fkst  Rawiaad  Stiaal  No.  84  ._................. 

Sawniaantt)  Raviaad  Shaat  No.  25,  Sixtaanttt  Raviaad  Shaal  No. 
26.  Sawanlaanlh  Raviaad  Shaal  No,  30,  SixtaaiMh  Raviaad  Shaat 
Na  31.  Bavenih  Raviaad  Shaal  No.  34A.  Tanlh  Raviaad  Shaal 
Na  34B.  TwantHM  Raviaad  Shaal  No.  41.  Sixtt  Raviaad  Shaal 
Na  41A.  TvMmy-firX  Revisad  Shaal  No.  42,  Eiavenih  Raviaad 
Shaal  No.  42A.  EigMh  Raviaad  Shaal  No.  42B,  Sixlaanlh  RaviMd 
Shaal  Na  43.  Sixlaanlh  Raviaad  Shaal  Na  50.  Sixiaarth  Raviaad 
Shaat  No.  51.  TNrtaanlh  Raviaad  Shaal  Na  52.  Sixth  Raviaad 
Shaal  Na  631. 

Thirty  aacond  Raviaad  Shaal  No.  U.  Thirty-iral  Raviaad  Shaal  No. 

Thirtaanlh  Raviaad  Shaat  Na  10.  Tenth  Revited  Sheet  No.  11„  Fifth 
Revised  Sheet  No.  11/V.  FMeenlh  Revised  Sheet  No.  12.  Fifth  Ra- 
viaad Sheet  No.  13. 

Thirtaanlh  Revieed  Shaat  Na  60.  TNrI  Revised  Sheet  No.  60B. 
Second  Revieed  Sheet  No.  60C. 

116lh  Revised  Sheet  No.  5.  21st  Revised  Sheet  No.  SA.  13ttt  Re- 
vised Sheet  Na  6AJ0Z,  I3lh  Ravtoed  Sheet  Na  5A.03.  18lh  Re- 
vieed Sheet  No.  58. 

Fifth  Revieed  Sheet  Na  13.  Second  Revieed  Sheet  No.  216 

Bgtti  Revieed  Sheet  Na  13.  First  Revised  Sheet  Na  268 

4lh  Rev  saih  Revised  Sheet  No.  11B.  4lh  Rev  TMrteenlh  Revised 
Sheet  No.  15.  4th  Rev  Sixlaanlh  Revised  Sheet  Na  16.  4lh  Rev 
Thirteenth  Revised  Sheet  No.  18. 4th  Rev  BaveiMh  Revised  Sheet 
Na21. 

4t)  Rev  58lh  Revised  Sheet  Na  11B .^L. . 


FERCgaatMiff 


Original  VolumaNai. 
SavanVi  Revised  Vduma  Na  U 

Original  Volume  Na  1. 

Sixth  Revised  Volume  Na  1. 


Original  Voiuma  No.  2. 
Firat  Raviaad  Volume  Na  1. 

Third  Revisad  Voiuma  Na  1. 

Second  Revised  Volume  No.  1. 

Firat  Revised  Volume  No.  1. 
Second  Revised  Voiuma  Na  1. 
Second  Volume  Na  1. 

Original  Revieed  Volume  No.  1. 


(FR  Doc  9S-30179  filed  12-11-95;  8:45  am] 
an7-svai 


ANR  PIpeNiie  Co|npeny{  NoUce  of 
PrapoMd  Changes  in  FERC  Qee  Tariff 

nBtiimhwr  6, 1995. 

Take  nodoe  tlut  <m  November  30, 
1995  ANR  Pipeliie  Company  ("ANR") 
teDdaied  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1  ('TariCr*),  tbe  fiilowing  tariff  sheets, 
to  become  effoctife  Decemlier  1. 1995: 
Title  PagB  to  Tariff 
Tenth  Rsviaed  Sheat  Na  8 
Twelikh  Revised  Sheet  No.  9 
Twalilh  Revised  SUset  No.  13 
Twelfth  Revised  Sfapet  Na  16 
Fouiteenth  R«vlsed|Sheet  No.  18 
Third  Revised  Sheet  Na  185 

The  proposed  (Jhanges  would  increase 
propoaed  Quartedy  Dakota  Above- 
Manet  coat  recoveries  from  $9.3  million 
to  $9.7  million  b^sed  upmi  costs' 
inoirred  from  Aqgust,  1995  to  October, 
1995. 

ANR  states  that  the  dx>ve-referenoed 
tariff  sheets  are  being  filed  pursuant  to 
the  approved  recevery  mechanism  of  its 
Tariff  to  implem«it  recovery  of  $9.7 
million  of  ooats  that  are  associated  with 


its  obligations  to  Dakota  Gasification 
Company  ("Dakota"). 

ANR  proposes  a  reservation  fee 
surcharge  applicable  to  its  Part  284  firm 
transportation  customers  to  collect 
nine^  percent  (90%)  of  the  Dakota  costs 
and  an  adjustment  to  the  maximum  base 
tariff  rates  of  Rate  Schedule  ITS  and 
overrun  rates  applicable  to  Rate 
Schedule  FTS-2  so  as  to  recover  the 
remaining  ten  percent  (10%). 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  proteat  with  the  Federal 
Energy  Regulatory  Commissicm.  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filings  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection  in  the  Public  Refarence 
Room. 

LiMieed  A.  WalseD,  Jr.. 
Acting  Stcniaty. 

[FR  Doa  95-30195  Filed  12-11-95;  8:45  am] 
OOOtSnT-SMI 


(QedM  No.  RP96^70-00qh 

Canyon  Cioek  Oonipfeaalon  Company! 
NoUoa  of  Propoaed  Changea  in  FERC 
Qaa  Tariff 

December  6, 1995. 

Take  notice  that  on  December  1, 1995. 
Canyon  Creek  Compraaaion  Company 
(Canyon)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  revised  tariff  sheets  to  be  effiactive 
January  1, 1996. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  convert  Canyon's  tariff  and 
ratea  from  a  volumetric  (Mcf)  to  a 
thermal  basis  (MMBtu).  The 
Commission's  Order  No.  582  issued 
September  28. 1995  at  Docket  No. 
RM95-3-000  requires  pipelines  that  are 
on  a  vohmietric  basis  to  amvert  to  a 
thermal  basis  within  one  year  of 
implementation.  Canyon  states  that  it  is 
thevafinv  convwting  its  existing 
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volumetric  rates  to  a  thermal  basis. 
Canyon  states  that  it  has  used  the 
system  average  Btu  for  the  twelve 
months  ended  September  30, 1995  as  - 
the  basis  for  converting  to  a  thermal 
basis.  Canyon  states  that  there  will  be 
no  increase  in  revenues  under  the 
proposed  revisions  since  both  volumes 
and  rates  are  being  converted. 

Canyon  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  January  1, 1996. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  Canyon's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  filing 
noted  above.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
bec(Hne  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LhwMBiA.Walsaa.Jr., 
Acting  Secretary. 

[FR  Doc  95-30187  Filed  12-11-95;  8:45  am] 
aajjNQ  ooea  snr-ai-H 


Any  person  desiring  to  be  heerd  or  to 
protest  saifl  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regvilations.  Pursuant  to  §  154.210  of 
the  Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filings  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  95-30183  Filed  12-11-95;  8:45  am] 
muMta  oooe  snT-at-M 


pocket  Na  TCM6-1-23-000] 

Eaatem  Shore  Natural  Qae  Company; 
Notice  of  Propoead  Ctiangaa  In  FERC 
(Tariff 


Company; 
in  FERC 


[Dedtal  Na  RF98-74-eeil 

Calerade  Interatale 
Nonca  Of  propooaa 
Qaa  Tariff 

December  6, 1995. 

Take  notice  that  on  December  1, 1995, 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Second  Substitute  Fourteenth 
Revised  Sheet  No.  11.  QG  requests  that 
the  proposed  tariff  sheet  be  made 
effective  on  January  1, 1996. 

CIG  states  that  this  filing  is  being 
made  pursiiant  to  CIG's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  General 
Terms  and  Conditions,  Article  21.7 
(Accoimt  No.  858  Stranded  Costs). 

QG  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  ciistomers  and  interested 
state  commissions. 


December  6, 1995. 

Take  notice  that  on  December  1, 1995, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tuiff,  First  Revised 
Volume  No.  1,  certain  revised  tariff 
sheets  in  the  above  captioned 
proceeding,  with  a  proposed  effective 
date  of  December  1, 1995. 

ESNG  states  that  the  revised  tariff 
sheets  are  being  filed  piuvuant  to 
Section  21  of  the  General  Terms  and 
Conditions  of  ESNG's  FERC  Gas  Tariff 
to  reflect  dianges  in  ESNG's  • 

jurisdictional  rates.  The  revised  sales 
rates  reflect  an  increase  of  $0.4234  per 
dt  in  the  Commodity  Charge,  as 
measured  against  ESNG's  regularly 
scheduled  Annual  PGA  filing,  Docket 
No.  TA96-1-23-000,  et  seq.,  filed  on 
September  1, 1995  and  approved  by  the 
Commission  on  September  26, 1995. 

The  commodity  current  purchased  gas 
cost  adjustment  reflects  ESNG's 
projected  cost  of  gas  for  the  period 
December  1, 1995  through  Januaiy  31, 
1996,  and  has  been  calculated  using  its 
best  estimate  of  available  gas  supplies  to 
meet  ESNG's  anticipated  purchase 
requirements.  The  increased  gas  costs  in 
this  filing  are  a  result  of  higher  prices 
being  paid  to  producers/suppliers  under 
ESNG's  market-responsive  gas  supply 
contracts. 


ESNG  respectfully  requests  waiver  of 
the  Qommission's  thirty  (30)  day  notice 
requirement  so  as  to  permit  it  to  place 
the  stibject  rates  into  effiect  on  December 
1, 1995,  as  proposed.  ESNG  states  that 
it  is  unable  to  meet  the  thirty  (30)  day 
notice  requirements  due  to  the  fact  that 
the  normal  purchasing  of  gas  supplies 
from  producers/marketers  is  negotiated 
five  working  days  before  the  end  of  the 
month  (forme  next  month's  supply). 
The  normal  time  frame  to  order  gas 
supply  for  the  next  month  does  not  give 
ESNG  any  flexibility  in  order  to  make  a 
filing  in  time  for  the  "notice 
requirement"  when  gas  prices  spike 
upward  (from  projected)  as  they  have 
for  the  month  of  I)ecember,  1995 
(projected  to  remain  at  the  same  level 
for  January,  1996).  The  Commission's 
waiver  of  the  thirty  day  notice 
requirement  in  the  case  of  this  instant 
filing  would  allow  for  a  more  acciu^te 
recovery  of  ESNG's  costs  and  mitigate 
the  deferred  commodity  costs  which 
would  ocou*  in  the  absence  of  such 
waiver. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  it  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rides  of  Practice 
and  Procedure  (18  CFR  385.211, 
385.214).  Pursuant  to  Section  154.1210 
of  the  Commission's  Regulations,  all 
such  motions  or  protests  should  be  filed 
not  later  than  12  days  after  the  date  of 
the  filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Liowoed  A.  Watsaa,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-30181  Filed  12-11-95;  8:45  am] 
aajjNtt  oooi  STiT-oi-M  y.. 


[Dodtst  Na  RP98-88-0001 

El  Paao  Natural  Qaa  Company;  Notice 
of  Propoaed  Ctiangee  in  FERC  Qaa 
Tariff 

December  6, 1995. 

Take  notice  that  on  November  30, 
1995,  El  Paso  Natural  Gas  Company  (El 
Paso),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Volume  No.  1-A,  the 
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following  tai^  sheets,  to  become 
efisctive  January  1, 1996: 

4th  ReviMd  Fourth  R^vind  Sheet  No.  23 

Poortfa  Revised  Sheet  No.  24 

Pouith  Revised  Sheet  ^.  26 

3nl  Revised  Third  Revised  Sheet  Na  27 

3id  Revised  Third  Revised  Sheet  No.  28 

Pint  Revised  Sheet  Nee.  30-32 

El  Paso  states  that  Section  31.4(b)  of 
its  tariffprovides  tfaje  mechanism  by 
which  El  Paso  ad|u|ts  the  interest 
calculated  on  die  u^recovered  belanoe 
of  its  stranded  investment  cost  in 
Washington  Ranch  Storage  Facility  and 
then  adjusts  the  Monthly  Amortized 
Amount  allocated  tf  each  Slipper.  El 
Paso  states  that  the  ^Tariff  further 
provides  that  El  Pa^  will  adjust  its  rates 
for  any  diSsrences  ^ssulting  from  the 
use  of  the  estimated  interest  versus  the 
actual  interest  and  such  diftsrence  shall 
be  added  to  at  dedupted  from  the 
estimated  interest  for  the  upcoming  six 
month  period.         j      ' 

El  Paao  states  tfiefl  die  Moodily 
AmortizBd  Amount  has  been  adjusted  to 
reflect  the  pro^sctBdi  interest  and  the 
difiiBfUDMS  in  the  {»eviou8ly  estimated 
interest  and  actual  interest  utilizing  the 
appropriate  intsrastiiMe  calculated 
pursuant  to  S  lS4.5Ql(dXl)  of  the 
Federal  Energy  Regelatory 
Oxnaaissioo's  RsguhtiiMis  undar  the 
Natural  Gas  Act.  El  Paso  states  that  the 
pn^ectad  interest  was  calculMed  on  the 
remaining  untecovered  balance  of  the 
stranded  investment  costs.  El  Paso  states 
that  the  revised  Wa^hingtmi  Ranch 
ReaervatioD  Surcha^gBS  and  resulting 
Monthly  Billed  Ameents  an  shown  on 
the  tendered  tariff  skeeu. 

Any  penoa  desiring  to  be  heard  or  to 
protest  any  of  these  plings  shetdd  file  a 
■Mtfon  to  intarroMtor  protest  with  the 
Fedanl  Energy  Regillatary  Commission, 
88B  First  Street.  N.Ei.  Washington.  D.C. 
2042S.  in  aocesdanc*  with  §§  M5.214 
and  3t5.211  ef  die  Conunission's  Rules 
and  Regulations.  Pvtsnent  to  S  154.210 
of  the  CaamissMm's  regulations,  all 
such  metiens  er  presets  must  be  filed 
not  later  than  12  days  after  die  date  ef 
Uw  filings  noted  aU>ve.  ProlesU  will  be 
ceasideved  by  the  CeeuHsskm  in 
dsteraainiagdie  apfitopriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  patties  t#  the  proceeding. 
Any  poaon  wisiiingte  becane  a  party 
BMHt  file  a  iMtiOB  te  intervene.  Copies 
^  die  filti^  are  on  Hie  with  die 

rand  M«  avelleUB  far  public 
lintlwP^ttcr  ' 


IPoeltatNo. 


niM  tl-M^M:  Celt  am) 


¥efHi  HevMiOfi 
December  6. 199$. 

Take  notice  that  on  December  4, 1995. 
High  Island  Offidiore  System  (HIOS) 
tendered  far  filing  to  become  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  2. 
the  following  revised  sheets 


Reia 
achediia<s) 

Sheet  No. 

T-3 

Riesnlh  Revieed  Sheet  No. 

73. 

NMh  Revised  Sheet  Na  73A. 

Seventh  Revised  Sheet  No. 

738. 

T-17  . 

Second  Revised  Sheet  No. 

419. 

HIOS  states  Rate  Schedules  T-3  and 
T-17  are  gas  transportation  agreements 
between  HIOS  and  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
for  service  auth<xiaed  by  the 
Conunissitm  ai  Docket  Na  CP75-104.  et 
al.  ■--■ 

HIOS  further  states  that  the  revisions 
rrflect  WOS'  tariff  conversion  from  a 
volumetric  to  a  thermal  based  tariff 
efFsctive  December  1. 1995.  The  said 
conversion  is  in  ocMnplianoe  with  the 
CiMnmission's  Stipulatiwi  Mid 
Agreement  under  FERC  Docket  Na 
RP94-162. 

HIOS  has  requested  diet  the  siriiject 
Tariff  revision  be  accepted  for  filii^  and 
made  effective  en  December  1. 1995. 

Any  pwaon  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petiUcm 
to  intervme  or  to  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Wadiington,  DC 
20426,  in  accordance  with  Rule  211  or 
Rlile  214  of  the  Commissien's  Rules  of 
Practice  and  Procedure.(18  CFR 
385.211. 385.214).  Pursuant  to  i  154.210 
of  the  Qmimission's  regulitimis,  all 
such  motions  or  protests  must  be  filed 
not  later  than  12  days  after  the  date  of 
the  filing  noted  dwve.  Pretests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
Ukan.  but  wiU  net  snve  te  make 
protestants  patties  to  the  proceeding.  > 
Any  perKMi  wishing  to  becnne  a  p«ty 
to  the  proceeding  must  file  a  petition  te 
intervene.  Csnies  ef  this  fittng  aie  on 
file  with  ttieCflMmksioa  adTeie 
availMefari 
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December  6. 1995. 

Take  notice  that  on  November  30. 
1995,  Iroquois  Gas  Transmissiim 
Syst«n.  LJ*.  (Iroquois)  ttadored  far 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  become  effective  January 
1. 1996: 

Second  Revised  Sheet  No.  1  ^ 

Sixth  Revised  Sheet  No.  S 

First  Revised  Sheet  No.  31 

First  Revised  Sheet  No.  32 

First  Revised  Sheet  No.  33 

Pbst  Revised  Sheet  No.  34 

First  Revised  Swet  No.  35 

nrst  Revised  Sheet  No.  36 

First  Revised  Sheet  Na  37 

First  Revised  ^leet  No.  36 

nrst  Revised  Sheet  Nos.  39-tO 

First  Revised  Sheet  No.  42 

First  Revised  Sheet  No.  43 

First  Revised  Sheet  Na  44 

Fourth  Revised  Sheet  No.  45 

Third  Revised  Sheet  No.  46 

Second  Revised  Sheet  No.  47 

Fourth  Revised  Sheet  No.  46 

Second  Revised  Sheet  No.  49 

Third  Revised  Sheet  No.  SO 

Third  Revised  Sheet  No.  Si 

First  Revised  Sheet  No.  52 

First  Revised  Sheet  No.  53 

First  Revised  Sheet  No.  54 

Third  Revised  Sheet  No.  55 

Third  Revised  ^eet  No.  56 

Fomtfa  Revised  Sheet  No.  57 

Original  Sheet  No.  57A 

Or^nal  Sheet  No.  57B 

Third  Revised  Sheet  No.  59 

OrigiBal  Sheet  Na  59A 

Seoood  Revised  Sheet  No.  60 

First  Revised  Sheet  No.  61 

First  Revised  Sheet  No.  68 

First  Revised  Sheet  No.  70 

First  Revised  Sheet  Na  73 

Second  Revised  Sheet  No.  75 

Second  Revised  Sheet  Na  76     ^  <?'<^--  ■-  ^ 

First  Heviaed  Sheet  I«>.  77 

First  Revised  Sheet  No.  78 

First  Revised  Sheet  No.  79 

Originai  Sheet  No.  79A 

First  Rsvissd  Sheet  Na  86 

First  Revised  Sheet  No.  81 

Pint  Revised  Sheet  Na  82 

Fbst  Revised  Sheet  Na  66A 

First  Revised  Sheet  Na  87 

Seooad  Rsvieed  Sheet  Na  9G 

First  Ksvlaad  Sheet  No.  91 

First  Revised  Aeet  No.  116 

Second  Revtosd  theet  Na  117 

Pewrthlevised  Bhsst  Na  116 
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First  Revised  Sheet  Nos.  179-180 
Third  Revised  Sheet  No.  181 
Second  Revised  Sheet  No.  184 
Second  Revised  Sheet  No.  185 
Second  Revised  Sheet  No.  186 
Second  Revised  Sheet  No.  188 
Ori^nal  Sheet  No.  188A 
Second  Revised  Sheet  No.  189 


Iroquois  states  that  the  purpose  of  the 
proposed  changes  is  to  establish  a  new 
pa»  and  loan  service  that  would  be 
{>erformed  by  Iroquois  under  the 
proposed  Rate  Schedule  PAL.  PAL 
service  will  permit  Iroquois  customers 
to  utilize  Iroquois'  linepack  on  an 
intemiptible  basis  as  a  form  of  short- 
term  storage.  Iroquois  states  that  this 
service  is  similar  to  other  services 
which  have  been  approved  by  the 
Commission  in  recent  cases.  See,  e.g.. 
Pacific  Gas  Transmission  Company,  66 
FERC  \  61,356  (1994);  68  FERC  1 61.197 
(1994).  In  addition  to  the  new  rate 
schedule,  the  filing  includes  (i) 
numerous  changes  to  the  General  Terms 
and  Conditions  of  Iroquois'  tariff  to 
conform  it  to  the  new  park  and  loan 
service,  and  (ii)  a  pro  forma  park  and 
loan  service  contract.  Iroquois  states 
that  copies  of  this  filing  were  served 
upon  all  customers  and  interested  state 
regulatory  agencies.  Any  person 
desiring  to  be  heard  or  to  protest  this 
filing  should  file  a  motion  to  intervene 
or  protect  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Washington,  D.C.  20426,  in 
accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  willing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Liaweed  A.  Watsen.  Jr.. 
^:img  Secntary. 

[FR  Doc.  95-30194  Filed  12-11-95;  8:45  ami 
aajJNO  cooe  snr-ai-M 


become  part  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  follovtring 
tariff  sheets  to  be  effective  January  1, 
1996: 

First  Revised  Sheet  No.  103 
First  Revised  Sheet  No.  104 
Pint  Revised  Sheet  No.  202 
First  Revised  Sheet  No.  203 
First  Revised  Sheet  No.  204 
First  Revised  Sheet  No.  305 
First  Revised  Sheet  No.  4101 
First  Revised  Sheet  No.  4201 


Koch  Gateway  sUtes  that  this  filing  is 
submitted  as  a  limited  application 
pursuant  to  Section  4  of  the  Natural  Gas 
Act.  15  U.S.C.  717c  (1988),  and  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
("Commission"). 

Koch  Gateway  also  states  that  copies 
of  its  filing  are  being  served  upon  Koch 
Gateway  customers,  states  ccHnmissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's 
regulations.  Pursuant  to  Section  154.210 
of  the  Commission's  regulations,  all 
such  motions  or  protests  must  be  filed 
not  later  than  12  days  after  the  date  of 
the  filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linweod  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-30201  Filed  12-11-95;  8:45  am) 
BILUNQ  OOOa  S717-01-M 


(Docket  No.  RP96-68-000] 

Koch  Qalevvay  Pipeline  Company; 
Notlee  of  Proposed  Changes  in  FERC 
QaaTartff 

December  6, 1995. 

Take  notice  that  on  November  30, 
1995,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway)  tendered  for  filing  to 


Revenue  Flowthrough  Adjustment  at 
this  time. 

MRT  states  that  copies  of  its  filing 
have  been  mailed  to  all  of  its  affected 
customws  and  the  State  Commissions  of 
Arkansas,  Missouri  and  Illinois. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission 's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 
Pursuant  to  Section  154.210  of  the 
Commission's  regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

(FR  Doc.  95-30191  Piled  12-11-95;  8:45  am] 
IHAMO  coot  snr-ei-M 


podwt  No.  RP96-66-000] 

Mississippi  River  Tranamission 
Corporation;  Notice  of  Filing 

December  6. 1995. 

Take  notice  that  on  November  30, 
1995.  Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
worksheets  reflecting  the  calculation  of 
Miscellaneous  Revenues  in  accordance 
with  Section  18  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  MRT 
states  that  during  the  Miscellaneous 
Revenue  Accumulation  Periods 
contained  in  the  filing  its  cashout  costs 
exceeded  cashout  revenues  and  that  no 
penalty  charges  were  collected  from 
affiliates,  resulting  in  no  Miscellaneous 


[Dodcat  Na  RP96-67-000] 

Mojave  Pipeline  Company;  Notice  of 
Tarm  Filing 

December  6. 1995. 

Take  notice  that  on  December  1. 1995, 
Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  a  notice  of  tariff  filing 
concerning  natural  gas  services 
prop(»ed  to  be  rendered  pursuant  to 
Mojave's  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  Mojave  is  tendering 
revised  tariff  sheets  for  filing  and 
acceptance  to  become  effective  January 

Mojave  states  that  its  proposed  Tann 
Sheets  implement  two,  new  "Hub 
Series,"  including  Authorized  Loan 
Service  under  Rate  Schedule  ALS-1  and 
Authorized  Parking  Service  under  Rate 
Schedule  APS-l,  to  be  provided  by 
Mojave  pursuant  to  its  blanket 
transportation  certificate  under  Part  284 
of  the  Commission's  Regulations.  In 
addition,  Mojave  states  that  its  filing 
includes  modifications  to  the  Operating 
Tolerances  provisions  set  forth  in 
Section  20  of  the  General  Terms  and 
Conditions  of  its  tariff  which  provide  for 
Imbalance  Trading  as  a  further 
operational  accommodation  available  to 
firm  and  intemiptible  shippers  on 
Mojave's  system.  Mojave  proposes  to 
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chang»  two-tieradinlas  far  Autfaoriaed 
Loan  Service  and  Autboiizad  Parking 
Service  coneisHngj  of  a  minimuni 
SO.OOl/MMBtu  aak  maximum  90.329/ 
MMBtu  "First  Da^"  rate:  and  a 
minimum  $0.001/^A4Btu  and 
maximum  $0.1649/MKffltu  "Subsequent 
Day"  rate.  Mo|ave|furtber  proposes  to 
treat  revenues  dn4ved  from  such 
services  as  inteiTV|>tible  transportation 
revenues  Uxt  purposes  of  revenue 
allocatitms  and  crediting  under  Rate 
Schedule  FT-1.  l4Di*ve  purposes  no 
separate  rata  for  b^balanoe  Trading, 
except  for  a  S0.02iMMBtu  "marketing 
foe"  which  trading  at  the  request  of  an 
affacted  shipper. 

Mo|ave  states  that  copies  of  the  notice 
were  served  upon  ^  of  Mojave's  finn 
and  inteimptiMe  ttansportation 
customen  and  all  interested  stats 
regulatray  cmnmiasions. 

Any  person  desiring  to  be  heerd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatmy  Commissifm,  868 
First  Street.  N.E..  Washingtcm,  D.C 
Z0426,  in  accordance  with  Sections 
385.211  of  the  Coi^mission's  Rules  and 
Regulations.  Pursuant  to  Secti<m 
154.210  of  the  Coilunission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  not  l^ter  than  12  days  after 
the  date  of  the  fili^  noted  above. 
Protests  %vill  be  ordered  by  the 
commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  |>rotestant8  parties  to 
the  proceeding. 

Any  person  wislUng  to  became  a  party 
must  file  a  motion  tto  intervene.  Copies 
of  this  filing  are  04  file  with  the 
CMnmission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Uswaod  A.  WalMB,|Jr., 
Acting  Secniary. 

(FR  Doc  95-30190  Filed  12-11-95;  8:45  am) 
I  COM  snT-si-il 


Podcst  No.  RP96-6MM1 

National  Fuel  QaaiSupply  Corporation; 
NoUoa  of  Propoaed  Changaa  in  FERC 
^    iTartff 


December  6, 1995. 

Take  notice  that  ion  November  30. 
1995.  National  Fu4l  Gas  Supply 
Corporation  ("National")  tmdered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Thirteenth  Revised  Sheet  No.  5.  to  be 
effective  January  1;  1996. 

National  states  that  the  proposed  tariff 
sheet  reflects  an  adjustment  to  recover 
$59,000  through  Nhtional's  EFT  rate 
based  on  the  Transportation  and  Storage 
Cost  Ad)\istment  pjtavision  set  forth  in 


Section  23  of  the  General  Terms  and 
Conditions  of  National's  FERC  Gas 
Tariff. 

National  further  states  that  copies  of 
this  compliance  filing  were  served  upon 
the  company's  jurisdictional  cust(Hnere 
and  the  regulatory  commission's  of  the 
States  of  New  York,  Ohio.  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  at  to 
protest  said  filing  should  file  a  motion 
to  intervene  at  protest  with  the  Federal 
Energy  Regulatoiy  Ccnnmission.  888 
First  Street,  N.E..  Wellington.  D.C. 
20426.  in  accordance  with  Rules  214  at 
211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  Pursuant  to  Section  154.210 
of  the  CommissicHi's  Regulations,  all 
such  moticms  «*  protests  must  be  filed 
not  leter  than  12  days  aftw  the  date  of 
the  filing  noted  above.  Protests  will  be 
considered  by  the  Commisnon  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  washing  to  become  a  party 
must  file  a  motiim  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UBwaedA.WalMii.lr.. 
Acting  Secretary. 

(FR  Doc  95-30197  Filed  12-11-95;  8:45  am] 
BMJJNe  OOOC  tMT-SI-ll 


[DoelietMo.RP96  a>  OOq 

National  Fual  Qaa  Supply  Corporation; 
Notioa  of  Propoaad  Changaa  In  FERC 
Qaa  Tariff 

December  6, 1995. 

Take  notice  that  on  November  30. 
1995,  National  Fuel  Gas  Supply 
Corporation  (National),  pursuant  to 
Secti<m  12.5  of  the  General  Terms  and 
Conditions  of  its  FERC  Ges  Tariff,  Third 
Revised  Volume  No.  1,  tendered  for 
filing  as  a  limited  application,  pursuant 
to  Section  4  of  the  Natiual  Gas  Act.  a 
proposed  direct  bill  to  recover 
unassigned  gas  costs  effective  on 
January  1, 1996. 

National  states  that  the  proposed 
limited  Section  4  application  provides 
for  the  recovery  of  unassigned  gas  costs 
incurred  by  National  from  the  time  it 
restructured  its  services  on  August  1, 
1993,  until  the  time  CNG  Transmission 
Corporation,  Columbia  Gas 
Transmission  Corporation,  and 
Tennessee  Gas  Pipeline  Company 
implemented  their  restructured  services. 

Nationarforther  states  that 
$184,647.89  of  unassigned  gas  costs 
billed  by  those  pipelines  during  that 


p«iod,  including  inteteet,  are  to  be 
recovered  from  Naticmal's  customen 
purauant  to  the  allocation  raedtod  set 
forth  on  Sheet  Nos.  167  threv^  179  of 
National's  tariff. 

Naticmal  further  states  that  copies  of 
this  compliance  filing  were  sarvad  upon 
the  company's  Jurisdictional  customen 
and  the  regulatory  conunissiim's  of  ^e 
States  of  New  Yodt,  C%io.  t*eDn8ylvania. 
Delaware,  Massachusetts,  and  New 
Josey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  sho^  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Ragulatc»y  Commission.  888 
First  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  214  or  211  of 
the  QMnmission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
Pursuant  to  Section  154.210  of  tlie 
Commission's  regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  1 2  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriated  action  to 
be  taken  but  will  not  s«ve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishii^  to  beomie  a  party 
must  file  a  raotirai  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and.ar8  availdile  for  public 
inspection. 

LiawMd  A.  WalM^  Ifm 

Acting  Secretary. 

(FR  Doc  95-30198  Filed  12-11-95;  8:45  am] 
snr-SMi 


IPocaati<o.RP9a  w  oocj 

NortlMm  Natural  Qaa  Company;  Nollo* 
of  Complianca  Filing 

December 6, 1995.  >V  •    ;:.•       '^^^     • 

Take  notice  that  Noirthein  l^iiral  G6s 
Company  (Northern),  on  December  1, 
1995,  tendered  for  filing,  under  Section 
4  of  the  Natural  Gas  Act  (NGA),  notice 
in  compliance  of  the  November  29, 
1995,  Order  Authorizing  Abandonment 
and  Determining  Jurisdictional  Status  of 
Facilities  (Order),  issued  by  the 
Commission  in  Docket  No.  CP95-270- 
000  et  al.  authorizing  Northern  Natiual 
Gas  Company  (Northern)  to  abandon 
certain  transmission  facilities,  located  in 
Reeves,  Pecos  and  Ward  Counties  in 
Texas,  (Reeves  and  Ward  Coxmty 
Facilities)  by  sale  to  Mobil  Producing 
Texas  ft  New  Mexico  Inc.  (McMl 
Producing). 

Northern  states  the  reason  for  the 
termination  is  the  abandonment  of  the 
Reeves  and  Ward  County  Facilities  by 
sale  to  Mobil  Producing.  As  a  result  of 
restructuring  under  Order  No.  636, 
Northern's  merchant  services 


obligations  have  been  terminated  and 
Northern  no  longer  requires  any  gas 
supplies  from  the  production  areas 
accessed  by  the  Reeves  and  Ward 
County  Facilities  to  fulfill  its  customer 
obligations. 

A  notice  of  the  deletion  of  receipt  and 
delivery  points  of  the  Reeves  and  Ward 
County  Facilities  will  be  posted  on 
Northern's  EBB,  consistent  with 
Northern's  practice. 

Copies  of  the  filing  were  served  upon 
the  company's  customen  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  R^ulatdry  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Punuant  to  section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  alter  the  date  of  the. 
filing  noted  above.  All  protest  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FRDoc  95-30188  Filed  12-11-95;  8:45  am) 
sauNO  cooe  inr-si-M 


[Doefcat  Na  RP96-«8-00(q. 

Northam  Natural  Qaa  Company;  Notica 
of  Propoaad  Changaa  in  FERC  Qaa 
Tariff 

December  6, 1995. 

Take  nodce  that  on  December  1, 1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Ges  Tariff.  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  Stranded  Accoimt  No.  858 
and  Stranded  Account  No.  858-Reverse 
Auction  surcharges,  which  are  designed 
to  recover  costs  inoured  by  Northern 
related  to  its  contracts  with  third-party 
pipelines.  Therefore,  Northern  has  filed 
6th  Rev  Seventeenth  Revised  Sheet  Nos. 
50  and  51  and  Twenty-Fifth  Rev  Sheet 
No.  53  to  revise  these  surcharges 
effective  January  1, 1996. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customen  and  interested  state 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watsmi,  Jr.. 
Acting  Secretary. 

(FR  Doc.  95-30189  Filed  12-11-95;  8:45  am) 
MUJNO  COM  enr-ot-ii 


pocket  No.  ftP9e-64-0001 

Northam  Natural  Qaa  Company;  NotIca 
Of  Complianca  Filing 

December  6. 1995. 

Take  notice  that  on  November  30, 
1995,  NOTthero  Natural  Gas  Company 
(Northern),  tendered  for  filing,  under 
Section  4  of  the  Natural  Gas  Act  (NGA), 
notice  of  termination  of  gathering 
services.  Northern  states  that  on 
November  29, 1995,  an  Order 
Authorizing  Abandonment  and 
Determining  Jurisdictional  Status  of 
Facilities  (Order)  was  issued  by  the 
Commission  in  the  above-referenced 
Docket  Niunbere  authorizing  Northern 
Natural  Gas  Company  (Northern)  to 
abandon  certain  pipeline,  compression, 
dehydrating  and  delivery  point 
gathering  fedUties,  with  appurtenances, 
located  in  various  counties  in  Texas, 
Oklahoma,  Kansas,  Wyoming  and 
Colorado  (Facilities),  by  sale  to  its 
affiliates  Enron  Anadarko  Gathering 
Corp.,  Enron  Gathering  Limited 
Partnenhip,  Enron  Permian  Gathering 
Inc.  and  Enron  Mountain  Gathering  Inc. 
(collectively  referred  to  as  "Enron 
Gathering  Companies"). 

Northern  states  that  this  filing  is  being 
made  in  compliance  with  the  Order. 

Northern  states  the  reason  for  the 
termination  is  the  abandonment  of  the 
Facilities  by  sale  to  the  Enron  Gathering 
Companies.  As  a  result  of  restructuring 
under  Order  No.  636,  Northern's 
merchant  services  obligations  have  been 
terminated  and  Northern  no  longer 
requires  any  gas  supplies  from  the 


Anadarko,  Hugoton,  Permian  or  Rocky 
Moimtain  production  areas  accessed  by 
the  Facilities  to  fulfill  its  customer 
obligations. 

Northern  states  that  a  notice  of  this 
termination  has  been  posted  on 
Northern's  EBB,  consistent  with 
Northern's  practice.  In  addition, 
contemporaneous  with  this  filing, 
written  notice  of  the  termination  is 
being  provided  to  each  applicable 
individual  gathering  shipper. 

Northern  also  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customen  and  Interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Firet  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  Pursuant  to  §  154.210 
of  the  Commission's  regulations,  all 
such  motions  or  protests  must  be  filed 
not  later  than  12  days  after  the  date  of 
the  filing  noted  alwve.  All  protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  95-30204  Filed  12-11-95;  8:45  am] 
BILUNG  OOOt  tTM-Oi-M 


[Docket  No.  MQ96-2-400] 

Saa  Rot>in  Pipalina  Company;  Notica 
Of  Filing 

December  6, 1995. 

Take  notice  that  on  November  28, 
1995,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  submitted  revised  standards  of 
conduct  under  Order  Nos.  497  et  seq.^ 


<  Ordar  No.  497.  53  FR  22139  (lune  14. 1968). 
FERC  SUts.  ft  Regs.  1986-1990 1 30.820  (1988): 
Order  No.  497-A.  order  on  rehearing,  54  FR  52781 
(December  22, 1989).  FERC  Stats,  ft  Regs.  1986- 
1990 1 30,868  (1989);  Order  No.  497-B,  order 
extending  sunset  dale,  55  FR  53291  (December  28, 
1990).  FERC  StaU.  ft  Regs.  19286-1990  1 30,908 
(1990);  Order  No.  497-C,  order  extending  sunset 
date.  57  FR  9  (January  2, 1992),  HI  FERC  SUU.  ft 
Regs.  1 30.934  (1991),  rehearing  denied,  57  FR  5815 
(February  18, 1992),  58  FERC  161,139  (1992); 
Tenneco  Gas  v.  FERC  (affirraed  in  part  and 
remanded  in  part),  969  F.2d  1187  p.C  Or.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  m  FERC  Stats,  ft  Regs.  1 30,958 
(December  4, 1992).  57  FR  58978  (December  14, 
1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4, 1994), 
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and  Older  Noe.  se6te<  80g.>  S«a  Bobin 
states  that  it  is  lerilufigits  standards  of 
omduct  to  inonpoiste  tbe  diangBS 
rsqnirsd  by  OrdOT  Ifos.  566  and  S66-A. 

Sea  Robb  states  that  copies  of  this 
filing  have  bean  malxi  to  all  parties  on 
the  ofBdal  service  pst  coo^iled  by  the 
Secretary  in  this  proceeding. 

Any  person  desinng  to  be  beerd  or  to 
protest  said  filing  s^mild  file  a  moti<»i 
to  intsrveoB  or  protest  wdtb  the  Federal 
Enstgy  Rsgulatory  Commission.  888 
First  Street.  N.W.,  Washington.  D.C, 
20426.  in  accordant  with  Rules  211(v 
214  of  the  Coounis^on's  Rules  of 
Practice  snd  Proceilure  (18  CFR  385.211 
or  385.214).  All  sut^  motions  to 
intervene  w  protest  should  be  filed  aa 
or  befora  DecemberJ21. 1995.  Protesto 
will  be  considered  }y  the  Commission 
in  detsraoining  the  Appropriate  acticm  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  ^  the  proceeding. 
Any  perMo  wishing  to  became  a  party 
must  file  a  motion  p  intervene.  Q^es 
(rf  this  filii^  an  on  {file  with  the     ^.... 
Commission  and  an  available  far  pddic 
inspection. 

AeUngSmrHary.       1 

(FR  Doc  95-30206  Filed  12-11-45;  8:45  ami 


South  Qeof^plB  NMirai 
■vouwvov  nevieMi  f  ■nn  sn^w 

DacamberS.  19SS. 

Take  notice  that  w  November  30. 
1995,  South  Georgie  Natural  Gas 
Company  (South  GSorgia)  tendoed  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Vc^ume  Na  1.  the 
following  tariff  sheft,  to  become 
effsctive  January  1 ,;  1996: 

Second  Reviaed  Sheet  No.  5 
Second  Reviaed  Sheet  Na  6 

South  Georgia  sets  forth  in  the  filing 
the  deferred  costs  df  its  post 
onployment  benetits  (odier  than 
pmsions)  ('TBOPsf)  incurred  since 


68  PneCIBl  J81  (DKaeib«  23.  t993);  Ordar  No. 
«7~f.  Older  denying  ukeartngatid  granting 
dntffcotkm.  9S  Fit  1S3A  (^irtl  1. 19M).  es  FERC 
1 61 J47  (Match  U,  itHh  and  Order  Na  497-C, 
ordar  aHamttqg  niiiMt  qote,  59  FR  32884  Quae  27, 
19M).  m  FBRC  StaU  ft  |agi.  1 30.996  Oaae  17. 
1994). 

*  Staadaid*  of  Cuodud  and  Rapofting 
RaquiiamanU  far  Tranaoottatioii  and  AfBUata 
TtaotactioBa,  Ordar  NoMS.  59  FR  32885  Oune  27. 
1994).  m  FERC  Stall,  ft  lap.  1 30.997  Oona  17. 
1994):  Onkr  No.  SSS-A^otdar  on  lahenii^  59  FR 
S3S8S  (October  20. 1994).  89  FERC  161.044 
(Octobw  14. 1994):  Ord*  Na  56S-B.  oider  on 
rateoiii^  59  FR  SS707  Dacambar  21. 1994):  69 
FERC  161J34  (Dacanbir  14, 1994):  appeal 
dodcetedmibnom.  CoMca  he.  t.  FERC  D.C  Or. 
No.  94-1745  (Daonfaar^4. 1994). 


January  1, 1993.  Tbese  costs  have  arisen 
as  a  result  ai  Soirth  Georgia's  adoption 
of  the  Statement  of  Financial 
Accounting  Standards  No.  106. 
Employers  Accounting  for  Post- 
Retirement  Benefits  Otiber  Than 
Pensions  (SFAS 106). 

Copies  of  the  filing  were  served  upon 
South  GetHgia's  customers  and 
interested  stste  commissions. 

Any  person  desiring  to  be  beerd  (v  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  %vith  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Qmunission's  regulations,  all  such 
motions  or  protests  must  be  filed  not 
Ltter  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considnred  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  perscm  wrishing  to  beoone  a  party 
must  file  a  motion  to  intervene.  Copies 
of  South  (Georgia's  filing  are  on  file  with 
the  Ounmission  and  are  available  for 
public  inspection. 

ActiJuSocntaiy, 

(FR  Doc  95-30193  Filed  12-11-95;  8:45  am] 
coesenr-st-M 


(Deckst  Na  nP96^7»-0001 


QuuUmiii  NMral 
Notloeof 


QwCompwiyi 
CompHMtce  FMfiQ 


December  6, 1995. 

Take  notioe  that  on  December  1, 1995, 
Southern  Natural  Gas  Company 
(Southern)  submitted  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Seventh  Revised  Volume  Na  1.  the 
following  substitute  tariff  sheets,  to 
bec(Hne  effective  January  1, 1996: 

Sixtii  Reviaed  Sheet  No.  ISA 
Sixth  Reviaed  Sheet  No.  17A 
Second  Revised  Sheet  No.  18A 

Southern  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  Accepting 
Settlement,  Severing  Contesting  Parties, 
Issuing  Certificates  and  Approving 
Abandonment  issued  on  September  29. 
1995,  72  FERC  1  61,322  (1995)  (Order), 
whidi  approved  the  Stipulation  and 
Agreement  (Settlement)  filed  by 
Southern  on  March  15, 1995  in  Docket 
Nos.  RP89-224-012,  et  al.  In  accordance 
with  Paragraph  15  of  Article  Vn  of  the 
Settlement,  Southern  has  made  this 
filing  to  recover  a  GSR  volumetric 


surdiarge  based  on  an  estimste  of  its 
unreooveiBd  1995  and  1996  GSR  costs. 

Under  the  terms  of  the  Settlement. 
Southma  had  filed  tariff  sheets 
providing  for  recovery  of  Southern's  ^ 
supply  realignment  (GSR)  costs  firom  the 
parties  siq>pGrting  the  Settlement 
throudi  a  rosorvation  surdharge  of 
$1.40^i«Icf  of  Transportation  Demand 
and  a  volimietric  surcharge  of  $0.08/ 
I^MDtu,  wdiich  sheets  wen  acoepted 
subject  to  conditions  efisctive  lAudb.  1. 
1995,  by  Letter  Order  of  the  Comndssian 
dated  April  4, 1995,  in  Docket  No. 
RP9S-209, 71  FERC  1  61,022  (1995). 
Paragraph  15  of  Article  VD  of  the 
Settmnent  provides  kx  Southern  to  file 
on  or  before  December  1, 1995  a  GSR 
volumetric  surdiarge  to  be  efiiBctive  for 
the  partiiBS  supporting  the  Settlement 
begLoning  January-1. 1996,  whidi 
surcharge  replaces  the  $1.40/Mcf  and 
$0.08/KniBtu  surcharges  previously  in 
effect  Such  volumrtric  surcharge  is  to 
be  calculated  based  cm  the  sum  of 
Soudiem's  estimate  of  its  unreoovered 
GSR  costs  ss  of  December  31, 1995.  plus 
Southern's  estimate  of  its  1996  GSR 
costs  (after  deducting  (i)  Southern's 
share  of  GSR  costs  ttid  (ii)  sny 
transportation  revenue  credits  to  be 
appUed  against  the  GSR  volumetric 
surcharges  a»  provided  in  peragraph  3  of 
Article  Vm  of  the  Settlement  and 
excluding  costs  allocsted  to  contesting 
parties  not  bound  by  the  Settlement), 
divided  by  the  latest  12-month  actual 
throughput  on  Southern's  system.  The 
Settlement  provides  that  the  GSR 
volumetric  surdiarge  calculated  as 
described  hereinabove  shall  be  effective 
as  of  January  1. 1996.  subject  to  an 
adju^ment  effective  April  1. 1996.  as 
provided  in  Paragraph  16  of  Article  VH 
of  the  Settlement. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers,  intervening  parties  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C  20426.  in  accordance 
with  18  CFR  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  §  154.210  of  the 
Commissicm's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  CtHnmission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  becrane  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inq^Mction  in  the  l^lic  Reference 

Room.    -  \ 

Unweed  A.  WetoSBt  |ir.. 

Acting  Sacntary. 

IFR  Doc  95-30185  Filed  12-ll-«5: 8:45  am] 

■UBtQ  COOS  snr-sMi 

(Deetat  No.  wte-w-ooq 

Southern  Natural  Qm  Company; 
Notlca  of  Ravlaad  Tarm  Sheota 

December  6, 1995. 

Take  notice  that  on  November  30, 
1995,  Soutbcm  Nahiral  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  January  1. 
1996: 

Twenty-sixth  Reviaed  Sheet  No.  15 
Fifth  Reviaed  Sheet  No.  15a 
Twenty-sixth  Reviaed  Sheet  Na  17 
Fifth  Reviaed  Sheet  No.  17a 
Fourteenth  Reviaed  Sheet  No.  18 
First  Reviaed  Sheet  No.  18a 

Section  14.2  of  Southern's  Tariff 
provides  for  an  annual  reconciliation  of 
Southern's  storage  costs  to  reflect 
differences  betwsen  the  cost  to  Southern 
of  its  storage  ges  inventory  and  the 
amount  Southern  receives  for  such  gas 
arising  out  of  (i)  the  purchase  and  sale 
of  such  gas  in  order  to  resolve  shipper 
imbalances;  and  (ii)  the  purchase  and 
sale  of  gas  as  necessary  to  maintain  an 
appropriate  fevel  of  storage  gas 
inventory  for  system  management 
purposes.  In  the  instant  fil&g,  Southern 
submits  the  rate  surcharge  to  the 
transportation  component  of  its  rates 
under  Rate  Schedules  FT.  FT-NN,  and 
IT  resulting  from  the  fixed  and  realized 
losses  it  has  incurred  from  the  purchase 
and  sale  of  its  storage  gas  inventory. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatoiy  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
iireccordanoe  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  tlu  CranmissicMi's 
regulations,  all  nich  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  pnson  wishing  to 
become  a  psrty  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 


are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lie  wood  A.  Walsoo.  jr., 

Actb^Saaeloiy. 

(FR  Doc  95-30192  Filed  12-11-95;  8:45  am] 

SajJNQ  OOOS  Sn7<91-M 


[Doetot  No.  RP9»-67-00iq 

Southern  Nationai  Qaa  Company; 
Motico  of  QSR  nawlaad  Tartff  Sttaata 

December  6. 1995. 

Take  notice  that  on  November  30, 
1995.  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised  ' 
Volume  No.  1.  the  following  tariff 
sheets,  to  become  effective  December  1, 
1995. 

Twenty-fourth  Revised  Sheet  No.  15 
Twen^-iburth  Reviaed  Sheet  No.  17 

The  proposed  tariff  sheets  reflects  a 
slight  decrease  in  Southern's  December 
1, 1995,  FT  snd  FT-NN  GSR  surcharge. 

Southern  states  that  the  above 
referenced  sheets  will  be  applicable  to 
parties  w^o  are  not  in  support  of 
Southern's  Stipulation  and  Agreement 
filed  on  March  15, 1995  in  Docket  Nos. 
RP89-224.  et  al. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
intervening  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heerd  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE..  Washingtcm.  DC.  20426, 
in  accortlance  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  section  154.210 
of  tiie  Commission's  regulations,  all 
such  motions  or  protests  must  be  filed 
not  later  than  12  days  after  the  date  of 
the  filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intovene.  Copies 
of  Southern's  filing  are  on  file  with  the 
(Commission  and  are  available  for  public 
inspection. 
UMvoodA.Walaaii.lrM 
Acting  SMntaiy. 

(FR  Doc-  95-30202  Filed  12-11-95;  8:45  am) 
aauNS  oooa  6n7.e«4i 


[DooitNe.nP9i  M  oo<q 

Southam  Natural  Qaa  Company; 
Noltoa  of  QSR  Coat  Racovary  Filing 

December  6, 1995. 

Take  notioe  that  on  November  30, 
1995,  Southern  Natural  Gas  Company 
(Southern)  set  forth  its  revised  demand 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Seventh  Revised  Volume  No. 
1,  the  following  tariff  sheets  with  the 
proposed  effective  date  of  January  1. 
1996. 

Tariff  Sheets  Applicabfe  to  Contesting 
Parties: 

Twenty-Fifth  Revised  Sheet  Na  15 
Twenty-Fifth  Revised  Sheet  No.  17 
Thirteenth  Revised  Sheet  No.  18 
Seventeenth  Revised  Sheet  No.  29 
Seventeenth  Revised  Sheet  No.  30 
Seventeenth  Reviaed  Sheet  No.  31 

Tariff  Sheets  Applicable  to 
Supporting  Parties: 

Fourth  Revised  Sheet  No.  15A 
Fourth  Revised  Sheet  No.  17A 

Southern  sets  forth  in  the  filing  its 
revised  demand  surcharges  and  revised 
intemiptible  rates  that  will  be  charged 
in  connection  with  its  recovery  of  GSR 
costs  associated  with  the  payment  of 
price  diffierential  costs  under  realigned 
gas  supply  contracts  or  contract  buyout 
costs  associated  with  continuing 
realignment  efforts  as  well  as  sales 
function  costs  during  the  period  August 
1, 1995  through  October  31. 1995.  These 
GSR  costs  have  arisen  as  a  direct  result 
of  custcHners'  elections  during 
restructuring  to  terminate  their  sales 
entiUements  under  Order  No.  636. 
Southern  submitted  the  foUowring  tariff 
sheets  to  its  FERC  Ges  Tariff,  Seventh 
Revised  Volume  No.  1.  with  the 
proposed  effective  date  of  October  1, 
1996. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  (Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  vtdth  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Pursuant  to  Section  154.210 
of  the  Commission's  regulations,  all 
such  motions  or  protests  must  be  filed 
not  later  than  12  days  after  the  date  of  , 
filing  noted  above.  Protests  will  be 
considered  by  the  (Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  peitiai  to  the  proceeding. 
Any  penon  wriabjng  to  beame  a  party 
must  file  a  modo^  to  iBtervene.  Q^iies 
of  Southern's  fili|ig  aie  (m  file  with  the 
Cormniwdoo  andjaie  available  fior  public 
inspecdon.         I 
UiMaad  A.  Waln^  |lr.. 
AcOagSecnlary.    > 

IFR  Doc  9fr-30205  Piled  12-11-46;  8:45  ami 
lOOOSsnT-eMi 


TeiwieeeeeuHB  Mpelne 
Nodoe  of  FMfiQ 


CoinpMiyi 


Deciwnber  6, 199S. 

Take  notice  thai  on  DeGsmber  1, 1995, 
Tennessee  Ges  Pi))eline  Company 
(Tenneaseo)  filedataanqNirtadon  cost 
rate  adhistment  (TCRA)  to  recover  costs 
paid  far  transpor^tion  on  other 
pipelines,  as  reflactod  in  Account  858. 
pursuant  to  Article  XXIV  of  Tennessee's 
FERC  Gas  Tariff.  I'ilth  Revised  Volume 
No.  1  and  to  reflect  the  Ges  Research 
histitute  (GRI)  Af^ustmmit  for  1996. 
Tennessee  requetfs  U>at  the  following 
tariff  sheets  implfmenting  the  TCRA,  be 
accepted  and  allowed  to  go  into  effect 
on  Juiuary  1. 199^: 

Pouith  Reviaad  ShobrNa  20 
Fifth  ReviMd  SheatiNo.  21 
Bightfa  HaviMd  Sheet  Na  21A 
Thirteenth  Revited  Sheet  Na  22 
Bighth  Revised  Sheet  Na  22A 
Pouith  ReviMd  Shabt  Na  23 
Pint  Revised  Sheet  Ma  23A 
Pouith  Revised  Sheet  Na  26 
nftfa  Revised  SheetiNa  26A 
Pouith  Revised  Sheet  No.  28B 

Tennessee  states  that  the  filing  will 
reduce  its  TRCA  surAarge  by  $.14  per 
dth,  resulting  in  ^  TCRA  surdiaige  of 
S.30  per  dth. 

Tennessee  statss  that  copies  of  the 
filing  have  been  inailed  to  all  affected 
customerB  and  stete  regulatcxy 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  (with  reference  to  said 
filing  should  file  i  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulat(»y  Comn|ission,  888  First 
Street.  NE.,  WasfaingKm.  DC  20426,  in 
accordance  with  Sections  211  and  214 
of  the  Commissioii's  Rules  of  Practice 
and  Procedure,  1$  CFR  385.211  and 
385.214.  Pursuant  to  $  154.210  of  the 
Commission's  regulations,  all  such 
motions  at  protedts  must  be  filed  not 
later  than  12  day4  after  the  date  of  the 
filing  noted  abov#.  Protests  will  be 
con  Jdered  by  thd  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  nxA  mm  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  became  a  party 
must  file  a  petition  to  intsrveoe.  Copies 
of  this  filing  are  on  file  and  available  fioc 
public  inspection. 
Liiiweee  A.  wfetseeii  ft.. 
Acting  Stcntaiy. 
(PR  Doc  ^-aOlM  Filed  12-11-95;  8:45  am] 


IPockst  No.  MB>-«-«1-O0iq 


'%^  ^<i:'-^. 


Ti 

Nodoe  of  Change  PuTMMnt  to  Tartfr 


Oecember  6, 1995. 

Take  notice  that  on  November  30, 
1995,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  to  revise  its  recovery 
of  take-or-pay  transition  costs  pursuant 
to  Article  XXV  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1.  Tennessee  states 
that  the  purpose  of  the  filing  is  to  reflect 
the  recovery  of  an  additional  $5,141,642 
of  new  takfror-pay  transiticm  costs, 
including  interest,  incurred  by 
Tennessee  pursuant  to  settlements 
predating  July  1, 1992.  Tennessee  states 
that  the  new  costs  of  $5,141,642  have 
been  allocated  tmder  an  equitable 
sharing  fioimula  of  50%  abscvption  and 
50%  recovery  (41.78%  demand,  8.22% 
volumetric)  in  conformance  with  the 
Stipulation  and  Agreement  filed  on  Jime 
25, 1991,  as  amended,  in  Dodket  No. 
RP86-119,  et  al. 

Tennessee  also  submitted  the 
following  revised  tariff  sheet  to  be 
effective  Octobw  1, 1995: 

Fifth  Revised  Vohime  Na  1 
Third  Revised  Sheet  No.  38 

Tennessee  states  that  the  purpose  of 
this  tariff  sheet  is  to  terminate  ue 
previously  effective  demand  surcharge 
to  Alabama-Tennessee  Natural  Gas 
Company. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Purauant  to 
Section  154.210  of  the  Commission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  dayt  aftw 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  %nshing  to 
became  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commissicm  and  are 
available  far  public  inspectimi. 
LiniwdA.WalBasu)r.. 
Acting  Secfetofy. 
(FR  Doc  95-30196  Piled  12-11-95;  8:45  sm| 


(DodBSt  Na  IV9e-71-000] 


of  PropoMd  Cliangaa  in  FERC  Qaa 
Tariff 

December  6, 1995. 

Take  notice  that  on  December  1, 1995. 
Trailblazer  Pipeline  Company 
(Trailblaeer)  tendered  for  filing  as  part 
of  its  FERC  Ges  Tariff.  Third  Revised 
Volume  No.  1,  revised  tariff  sheets  to  be 
effsctive  January  1, 1996. 

Ttailblazer  states  that  the  purpose  of 
the  filing  is  to  oonVert  Trailblazer's  tariff 
and  rates  frran  a  voltunetric  (Mcf)  to  a 
thermal  basis  (MMBtu).  The 
Commission's  Order  No.  582  issued 
September  28, 1995  at  Dodcet  No. 
RM9S-3-000  reouires  pipelines  that  are 
on  a  volumetric  fiasis  to  convnt  to  a 
thermal  basis  within  one  year  of 
implementation.  Thdiblazer  states  that 
it  is  therefore  cmverting  its  existing 
volumetric  rates  to  a  thermal  iMttis. 
Trailblazer  states  that  it  has  used  the 
system  average  Btu  for  the  twelve 
months  ended  Septembv  30, 1995  as 
the  basis  fcx  converting  to  a  thnmal 
basis.  Trailblazer  states  that  there  will 
be  no  increase  in  revenues  under  the 
im)posed  revisions  since  both  volumes 
and  rates  are  being  converted. 

Trailblazer  reqiMsted  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  efliBctive  January  1, 1996. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  Trailblazn's 
Jurisdictional  customen  and  intereMed 
state  regulatory  agencies. 

Any  person  dedring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intorene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NX.  Washington,  D.C 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  §  154.210  of  the 
Commission's  Regtdations,  all  such 
motions  cat  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  ha 
determining  the  appropriate  action  to  be 
taken,  but  %irill  not  serve  to  make 
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protestants  parties  to  the  proceeding. 

Any  person  %vishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lis  wood  A.  Watson,  Jr^ 

Acting  Sacretary. 

[FR  Doc  95-30186  Filed  12-11-95;  8:45  am] 

Muste  eoM  snT-oi-«i 


Upper  Peninaula  Povser  Company; 
Nottoeof  PubHc  Scoping  Meeting 

[Protect  No.  1t64-00q 

December  6, 1995. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
an  application  for  a  new  license 
(relicense)  for  the  existing  project 
operated  by  the  Upper  Peninsula  Power 
Company  (UPPCo)  on  the  Ontonagon 
Rivn  system  in  the  western  part  of 
Michigan's  Upper  Peninsula  and  a  small 
portion  of  ne^boring  Wisconsin.  The 
project  includes  foiu*  developments: 
Bond  Falls,  B«rgland,  Cisco,  and 
Victoria. 

Upon  review  of  the  application, 
supplemental  filings  and  intervener 
submittals,  the  Commission  staff 
concludes  that,  given  the  location  and 
interaction  of  the  project  with  other 
projects  nearby,  staff  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
that  describes  and  evaluates  the 
pit^ble  impacts  of  the  applicant's 
proposals  and  aHwnatives  for  the 
project. 

One  element  erf  the  EIS  process  is 
scoping.  Scoping  activities  are  initiated 
eariy  to: 

•  Identify  reasonable  alternative 
opoational  procedures  and 
eiiviraunental  enhancement  measures 
that  should  be  evaluated  in  the  EIS; 

•  Identify  significant  environmental 
issues  related  to  the  operation  of  the 
existing  project; 

•  Determine  the  depth  of  analysis  for 
issues  that  will  be  discussed  in  the  EIS; 
and 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  consequently,  do 
not  require  detailed  analysis  in  the  EIS. 

Scoping  Meetings 

Commission  staff  will  conduct  three 
public  meetings  for  the  Bond  Falls 
Project.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  any  of  the  planned  meetings 
and  help  staff  identify  the  scope  of 
environmental  issues  that  should  and 
should  not  be  analyzed  in  the  Bond 
Falls  EIS. 


Two  scoping  meetings  will  be  held  on 
Wednesday,  January  10, 1996.  at  the 
Best  Western  Porcupine  Mountain 
Lodge  in  Silver,  City,  MI.  The  first 
meeting  will  be  held  from  1:00  PM  to 
4:00  PM,  EST,  and  will  be  oriented 
toward  resource  agency  concerns.  The 
second  meeting  will  be  held  in  the 
evening  from  7:30  PM  to  10:00  PM,  EST, 
and  will  be  oriented  toward  public 
participation. 

A  third«:oping  meeting  will  be  held 
on  Thursday,  January  11, 1996,  at  the 
Sylvania  Visitor  Centnr  in  Watersmeet, 
ML  The  meeting  will  be  held  in  the 
evening  from  7:00  PM  to  10:00  PM,  EST, 
and  will  be  oriented  toward  public 
participation. 

Procedures 

The  meetings,  which  will  be  recorded 
by  a  stenographer,  will  become  part  of 
the  formal  record  of  the  Commission's 
proceeding  on  the  Bond  Falls  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  sign  in  before 
the  meeting  starts  and  to  identify 
themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
speak  during  the  public  meeting. 
Speaking  time  allowed  for  individuals 
vinll  be  determined  before  each  meeting, 
based  on  the  number  of  persons  wishing 
to  speak  and  the  approximate  amount  of 
time  available  for  the  session.  All 
speakere  will  be  provided  at  least  5 
minutes  to  present  their  views. 

Objectives  of  the  Scoping  Meetings 

At  the  scoping  meetings,  the  staff  will: 

•  Summarize  the  environmental 
issues  tentatively  identified  fat  analysis 
in  the  EIS; 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  therefore,  do  not 
require  detailed  analysis; 

•  Solicit  from  the  meeting 
participants  all  available  innMtnation, 
especially  quantifiable  data,  concerning 
significant  local  resources;  and 

•  Encourage  statements  from  experts 
and  the  public  on  issues  that  should  be 
analyzed  in  the  EIS. 

leformation  Requested 

Federal  and  state  resource  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 
individuals  are  requested  to  provide  any 
information  they  believe  will  assist  the 
Commission  staff  to  analyze  the 
environmental  impacts  associated  with 
relicensing  the  project.  The  types  of 
information  sought  include  the  --^ 
following: 

•  Deta,  reports,  and  resource  plans 
that  characterize  the  baseline  physical, 
biological,  or  social  environments  in  the 
vicinity  of  the  projects;  and 


•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmeatal  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  January  31, 
1996.  Written  comments  should  be 
provided  at  the  scoping  meeting  or 
mailed  to  the  Commission,  as  follows: 
Lois  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  IX:  20426. 

All  filings  sent  to  tne  Secretary  of  the 
Commission  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefits  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h). 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page: 
FERC  Project  No.  1864:  Bond  Falls 

Intervenors  and  interceders  (as 
defined  in  18  CFR  385.2010)  who  file 
documents  with  the  Commission  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure  requiring  them 
to  serve  a  copy  of  all  documents  filed 
with  the  Commission  on  each  person 
whose  name  is  listed  on  the  official 
service  list  for  this  proceeding.  See  18 
CFR  4.34(b). 

For  further  information,  please 
contact  Frankie  Green  at  (202)  501- 
7704. 

Unweod  A.  WiImb,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-30206  Filed  12-11-95;  8:45  am] 
sn7-ei-« 


[DocKet  No.  T(Ma-1-35-00Q] 

Weet  Texae  Qaa,  Inc.;  Nottoe  of  FiHng 

December  6. 1995. 

Take  notice  that  on  December  1, 1995, 
West  Texas  Gas,  bic.  (WTG)  filed 
Seventeenth  Revised  Sheet  No.  4  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  proposed  to  be  effective  January 
1, 1996.  WNG  states  that  this  tariff  sheet 
and  the  accompanying  explanatory 
schedules  constitute  WTG's  quarterly 
PGA  filing  submitted  in  accordance 
with  the  Commission's  purchased  gas 
adjustments  regulations. 

WTG  states  mat  copies  of  the  filing 
were  served  upon  WTG's  customers  and 
interested  state  commissions. 

Any  persons  desiring  to  be  beard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
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and  389.214.  Pursuant  to  Section 
154.210  of  the  Cominission's 
regulations,  all  sudi  motion  or  protests 
must  be  filed  not  lafer  than  12  days  after 
the  date  of  filing  noted  ^xive.  Protests 
will  be  ccmaidered  l^y  the  Commission 
in  detemining  the  appropriate  action  to 
be  taken,  but  wriU  net  serve  to  make  the 
protestants  parties  p  the  proceeding. 
Any  person  wishini  to  become  a  party 
must  file  a  motion  q>  intervene.  Copies 
of  this  filing  are  on  pie  with  the 
Commission  and  ar#  available  for  public 
inspection. 
Lianisi  A.  Wi 
ActJBg  Secntary. 

(PR  Doc  95-30180  Pifcd  12-11-45: 8:45  am] 
auMe  ooec  tm-4%-m  -. 
I 

ENVMONMENT AL  PflOTECnON 
AQBICY 

(FM.-e34t-q 


SwvM!  AMncy  MiMiiMtion  Collei  8oii 


r:  Envin»un4ital  Protection 
Agency. 
ocnOM;  Notice.       

tUMMMY:  la  aMnj^lBBce  with  the 
Papenworii  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  n^ce  announces  that 
the  United  States  E^vinmmental 
ProtectiaB  Agency  (EPA)  is  planning  te 
request  approval  from  the  Office  of 
Managanent  and  B«dget  [OMSi  to 
conduct  a  survey  of  induces  included 
in  the  Metal  Produdts  and  Merihinety 
(MPIeM)  Phase  n  industrial  categories. 
These  categories  are  motor  vehicles  (i.e., 
automotive  industrj  activities — 
excluding  autmnotiVe  filling  stations), 
bus  It  truck,  raikoe^.  office  machines, 
houaaiield  equipmoAt.  iastnuaents  (i.e.. 
measurement  and  ctmtrol  iaatmaaents). 
precious  metals,  ai^  ships  k  boats. 
Befaee  submitting  tie  proposed 
Infennatiaa  CoUectloo  Raqwest  0CR)  to 
QMB  for  review  aa4  approval.  EPA  is 
solicitia«  oaeaBeots  fron  the  pubbc  on 
specific  aspects  of  t^  prepeaed 

1  ooQaotlai  as  described 
below. 

^idiequeetaiar 
t  b^  received  by  IPA  ae 
r  12.  IMS. 
ic— yuaejactltfc. 
•  MUMTltA 


aadbyaHUei 


etU.8.BrA. 


Washington,  DC  20460;  or  by  telephone 
at  (202)  260-7191.  The  survey 
instnunoxts  will  be  available  as  draft 
documents  that  include  all  pertinent 
instructions,  in&mnation  request 
questions,  and  definitions. 
aU^PLEMOITARY  MFOmiATION:  Affected 
Entities:  Entities  affected  by  the 
proposed  siwey  include  industrial 
activities  that  manu{iactiu«,  maintain,  or 
repair  metal  products  and  machinery 
included  in  the  following  industry 
categcnies:  motor  vehicles  (i.e., 
automotive  industry  activities — 
excluding  automotive  filling  stations), 
bus  &  truck,  railroed,  office  machines, 
household  equipment,  instruments  (i.e., 
measurement  and  control  instruments), 
precious  m^als.  and  ships  &  boats. 
Such  entities  may  be  privately  owned. 
or  may  be  owned  by  the  federal 
government  and/or  state/local 
governments.  The  survey  instruments 
will  be  sent  to  entities  in  these 
categories,  regardless  of  the  owner^p 
status  of  the  parts  they  are 
manufacturing,  maintaining,  or 
repairing.  The  survey  is  intended  to 
identify  and  coUect  data  from  MPfcM 
Phase  n  industrial  sites  that  generate 
and  disdiarge  process  wastewater  bom 
unit  opereticns  associated  with 
potential  water-using  industrial 
activities  (selected  examples  of  water- 
using  industrial  activities  are 
electroplating,  painting,  machining, 
grinding,  conversion  coating). 

In  addition  to  the  directly  affected 
matities  listed  i^ve,  the  EPA  also  plans 
to  collect  inlomation  related  to 
regulatory  burden  that  would  be  created 
by  implementation  of  a  final  MPftM 
Phase  n  niim  on  ether  federal  agencies 
(e.g..  Depeitment  of  Defense. 
Depaitm«Dt  of  Energy,  etc),  and  the 
state/local  govatamenfal  authorities 
respoasibie  for  (grating  the  affec:ted 
publicly  owned  treetment  works. 
Inpects  oa  these  other  govnnraent 
entities  ce«dd  include  either  increesed 
costs  to  issue  additional  permits  or  cost 
savings  raelized  from  using  the 
propped  national  standards  instead  of 
local  pottuftant  liaiits. 

TiUe:  1986  Metal  ProducU  sad 
MecUnary  iadua^-^baae  ■  Survey. 

Abstract;  The  aarvey  is  iatanded  te 
cellect,  fees  iadustry  aad  ollMr  affscted 
parties,  the  type  of  technical  aad 
eoonemic  laieeaiation  required  by  EPA 
te  develop  eSaaal  liadtatioM 
fidelinesiBf  the  Metal  1 


Act 


efWtyyeiaiel  Water  1 

i  Ad;  n  U.S.C  militt  la 


guidelines.  As  the  resuh  of  a  lawsuit  by 
the  Natural  Resources  Defense  Council, 
Inc  (NRDC)  and  Public  Qtizen.  Inc. 
(mux:  et  al.  V.  Rally.  Gv.  No.  89- 
2980).  a  Consent  Decree  was  ent«ed  by 
the  Court  on  January  31, 1992  that 
established  the  schedule  for 
promulgating  numerous  effluent 
limitations  guidelines  including  the 
MP&M  Phase  II  rule.  Thus.  EPA  is 
required  under  a  court  order  stemming 
from  the  CWA  to  promulgate  the  MP&M 
Phase  n  rule.  Because  this  survey  will 
be  issued  under  authority  of  Section  308 
of  the  Clean  Water  Act  of  1987  (Federal 
Water  Pollution  Qmtrol  Act.  U.S.C. 
Secticm  1318),  responses  from  data 
collection  survey  instnmient  recipients 
are  mandatory.  The  survey  instruments 
will  be  mailed  aftw  0MB  approves  the 
ICR.  The  ICR  thet  will  be  submitted  by 
EPA  to  0MB  will  include  discussion  of 
the  comments  EPA  has  already  received 
to  date  and  the  comments  received  as 
the  result  of  today's  announcement.  The 
proposed  survey  instruments  are  a 
necessary  part  of  the  data  collection 
pcxtioa  of  the  effluent  limitations 
guidelines  development  process.  The 
proposed  survey  instruments  will 
provide  EPA  with  the  technical  and 
economic  data  required  to  effectively 
evaluate  pollution  control  technologies 
and  the  economic  achievability  of  the 
final  rule.  EPA  will  consider  both 
technical  performance  and  econmnic . 
achievabiiity  (including  cost 
efbctivmess  aaalyaes  of  alternative 
pollution  control  technologies)  when 
devek^ing  the  final  regulations. 

Burden  Statement:  The  proposed 
survey  instruments  «vere  developed  by 
improviag  upon  tbe.MPftM  Phase  I 
survey  in  such  a  manner  as  to  reduce 
burden  ^d  improve  clarity.  EPA  has 
abeedy  conducted  an  outreach  program 
to  iadustry  and  other  govmnment 
entities  urith  the  objective  of  minimiang 
r^ortiag  burden.  The  outrsedi  program 
inchided  distribution  of  draft  survey 
instrumoits  to  industry  and 
govenuaeatai  associations,  outreedi  to 
oomnaaity  greupe.  and  direct 
presentations  at  meetings.  The  following 
are  the  iaduetry/gODei'aiaeut 
aesodetioBe  alraedy  contacted  ae  pert  mt 
dM  EPA  eutieach  ategran:  Air 
CoBdi«ioiiing  aad  IMHgefatioB  Institute. 
Aawfteaa  Aaibateaoe  AiaociaHen, 
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American  Watch  Association, 
Association  Council  of  the  National 
Association  of  Manufecturers, 
Association  for  the  Advancement  of 
Medical  Instruments,  Association  of 
American  Railroads,  Association  of 
International  Automotive 
Manufacturers,  Association  of  Home 
Appliance  Manufecturers,  Association 
of  Metropolitan  Sewerage  Agencies, 
Automotive  Service  Association, 
Qtizens  for  a  Better  Environment,  Clock 
Manufecturers  and  Marketing 
Association,  Commimity  Transportation 
Association  of  America,  Computer  and 
Communication  Industry  Association, 
Dental  Manufecturers  of  America. 
Electronic  Industries  Association, 
Environmental  Defense  Fund,  Friends  of 
the  Earth,  Gold  &  Silver  Institute.  Health 
Industry  Manufecturers  Association, 
Information  Technology  Industry 
Council,  International  Precious  Metals 
Institute,  Manufactiuing  Jewelers  & 
Silversmiths  of  America,  Motor  & 
Equipment  Manufacturers  Association, 
National  Coalition  of  Advanced 
Maniifecturing,  National  Association  of 
Metal  Finishers.  National  Shipbuilding 
Research  Program.  Natural  Rmources 
Defense  Council,  Railway  Progress 
Institute,  Scientific  Apparatus 
Manufecturers  Association,  Silver 
Coalition,  Silver  Users  Association, 
Sierra  Club,  Sporting  Goods 
Manufecturers  Association,  The  Jewelry 
Manufectiuers  Guild,  Truck  Renting  and 
Leasing  Association,  United  Bus 
Owners  of  America,  United  Auto 
Workers  Union— Health  and  Safety 
Department.  Based  on  comments 
alreedy  received  as  the  result  of  these 
outreach  activities,  the  proposed  MP&M 
Phase  n  industry  survey  instruments 
will  be  made  up  of  a  brief  screener  and 
a  more  detailed  questionnaire.  This  two* 
phase  survey  will  allow  burden  on 
industrial  fecilities  to  be  related  to 
process  wastewater  flow  and  pollutant 
discharges  such  that  fecilities 
discharging  less  than  1.000,000  gallons 
per  year  of  process  wastewater  will  have 
less  reporting  burden  than  facilities 
discharging  larger  volumes  of  process 
wastewater.  Finally,  EPA  will  maintain 
a  temporary,  no-charge  telephone 
number  that  survey  recipients  may  call 
to  obtain  assistance  in  completing  the 
data  collection  siuveys.  EPA  believes 
that  the  no-charge  telephone  number 
will  greatiy  reduce  burden  by  helping 
recipients  to  answer  specific  questions 
within  the  context  of  tiieir  individual 
operations.  To  minimize  biuden  on 
federal,  state,  and  local  governments 
that  may  operate  MP&M-Phase-II-type 
fecilities.  survey  instruments  for  these 
specific  government  entities  that  reflect 


the  unique  natiire  of  government 
economic  accounting  have  been 
developed.  Similar  sxwey  instruments 
that  discuss  potential  burden  issues  on 
other  government  entities  such  as 
wastewater  treatment  plant  operators 
have  also  been  developed.  Current 
burden  estimates,  based  on  an  analysis 
of  the  MP&M  Phase  I  survey  responses 
and  comments  provided  by  trade 
associations  on  the  proposed  MP&M 
Phase  n  survey  instmments  are  based 
on  the  type  and  niunber  of  surveys  that 
will  be  distributed.  The  following 
summarizes  these  biuden  estimates: 

1.  The  total  estimated  burden  on 
industry  to  respond  to  the  data 
collection  surveys  is  estimated  to  be 
59,540  hours.  This  burden  is  based  on 
industry  completing  approximately 
5,000  surveys.  Of  these  5,000  surveys, 
4,620  will  be  the  simple,  one-page 
screeners  that  are  estimated  to  require 
only  one  hour  to  complete  (i.e.,  the 
average  time  required  by  all  recipients 
to  complete  the  survey  will  be  one  hour; 
with  many  recipients  requiring  only  a 
few  minutes  to  complete  the  screener, 
while  large  firms  may  require  a  few 
hours  to  collect  the  required  data).  The 
remaining  380  recipients  (i.e.,  the  larger 
industrial  wastewater  dischargers)  will 
receive  larger,  more  comprehensive 
surveys  that  will  take  up  to 
approximately  154  hours  to  complete. 
The  burden  estimates  for  these  larger 
facilities  are  based  on  approximately 
100  sites  requiring  approximately  118 
hours  to  complete  the  survey  and  280  of 
the  largest  discharging  facilities 
requiring  154  hours  to  complete  the 
survey. 

2.  The  total  burden  estimate  on 
mimicipalities,  DoD,  DoE,  and  other 
government  entities  is  expected  to  be 
3,400  hours  with  approximately  50 
government  entities  having  to  complete 
surveys.  EPA  estimates  that  these  other 
government  entities  will  require  an 
average  of  68  hours  to  complete  the 
surveys  (i.e.,  the  amount  of  time 
mimicipalities  will  require  to  complete 
the  surveys  will  range  from  1  hoiu'  to 
136  hours  with  68  hours  being  an 
avers^e  estimated  amoimt  of  time). 

3.  Tne  total  burden  estimate  on 
POTWs  and  other  entities  that  will 
implement  the  MP&M  Phase  II  rules  is 
estimated  to  be  5,500  hours  with 
approximately  250  POTWs  completing 
the  data  collection  surveys  and  each 
respondent  requiring  an  average  of  22 
hours  to  complete  the  survey.  Estimates 
for  the  time  required  to  complete  these 
surveys  ranges  from  4  to  40  hours  for 
each  survey  respondent 

Thus,  the  total  national  burden 
estimate  for  all  parts  of  this  data 
collection  is  68,440  hours. 


Given  that  EPA  needs  to  collect  data 
regarding  both  costs  and  bene^ts 
associated  with  environmental  rules. 
EPA  is  interested  in  any  suggestions 
industry  or  the  public  may  have 
regarding  means  of  reducing  the  data 
collection  burden.  Any  burden 
reduction  suggestions  must  consider  the 
need  to  collect  information  on  the 
pollutants  being  discharged  by  the 
industries,  the  processes  that  generate 
the  pollutants,  the  economic 
achievability  of  the  proposed 
regulations,  and  the  economic  benefits 
derived  from  reducing  pollution  in  our 
oceans,  lakes,  rivers,  and  streams.  Please 
send  any  suggestions  for  reducing 
burden  to  Mr.  Mark  Ingle,  U.S.  EPA, 
Engineering  and  Analysis  Division,  Mail 
Code  4303,  Office  of  Science  and 
Technology,  401  M  Street.  S.W.. 
Washington,  DC  20460. 

Dated:  November  14. 1995. 
Tudor  T.  Davies, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  95-30258  Filed  12-11-95;  8:45  ami 
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XL  Community  Pilot  Program 

SUMMARY:  This  document  responds  to 
President  Clinton's  March  16. 1995 
initiatives  listed  in  the  report, 
Reinventing  Environmental  Regulation. 
In  the  report,  EPA  committed  to 
implementing  pilot  programs  to  develop 
innovative  alternatives  to  the  current 
environmental  management  system. 
These  programs  will  give  a  limited 
number  of  regulated  entities  and 
communities  an  opportunity  to 
demonstrate  excellence  and  leadership 
in  environmental  protection.  These 
reinvention  pilot  programs,  entitled 
Project  XL,  will  focus  on  four  areas: 
facilities,  industry  lectors,  federal 
government  agencies,  and  communities. 
This  Federal  Register  Notice  addresses 
the  XL  Community  Pilot  Program  and  is 
a  solicitation  for  pilot  project  proposals 
and  comments  on  all  aspects  of  the  XL 
Community  Pilot  Program.  An  earlier 
Federal  Register  Notice  published  on 
May  23,  1995  (60  FR  27282  discusses 
the  XL  pilot  programs  for  facilities, 
industry  sectors,  and  Federal 
government  agencies. 

Today,  EPA  is  annoimcing  the  XL 
Community  Pilot  Program  to  join  with 
local  governments,  commimities,  states, 
federal  recognized  tribes,  and  others  to 
conduct  a  limited  number  of  pilot 
projects  that  demonstrate  and  assess  the 
merits' of  community-designed  and 
directed  strategies  for  achieving  greater 
environmental  quality  and  sustainable 
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acoBomir  goals.  Tk#ie  pileto  will  build 
on  the  experisnos  g^inad  in  ths 
AdminiatratiaB's  r<HMiwMmi>iil  Zona 
Old  Eoeq^atam  Martagamapt  initiativas. 
Both  of  tkaaa  efiaats  ancouiaga 
partidpaats  to  acfaiavetfaair 
axnmunity's  eoono|nic  davelfxunent 
and  envifomnaBtal  ouaiity  goals  by 
uaing  ooHUHniity-b#aed  irfanning  to 
moUlin  tha  raaoio^  naoasaary  to 
sustain  ooeoamic  afd  anviranmmital 
faeakh.  XL  Comaranity  pilob  will 
intagrata  the  mutually  supportive  goals 
of  acooonic  davetopmant  and 
flnvirmmantal  protection  at  the 
OBnwmmfty  level  utjlizittg  full  public 
participation. 

In  the  XL  Connneiities  Pilot  Program 
EPA  «»ill  assist  local  communities  to 
achieve  superior  entrironmental 
parfonBaooe.  nioHhh  the  XL 
CoouBunities  Pilot  ftogram.  EPA  Mrill 
ofier  assistsnoo  in  eiie  or  mcne  areas, 
depending  on  the  nature  of  the 
propoaed  profact— Qexiblility  in  the 
impMOMntatioa  of  Bavironmental 
ragulatioBS.  tadwicpl  supp(»rt. 
coofdination  of  fsderal  programs,  the 
identification  of  government  resources, 
and  other  type  of  support  identified  on- 
a  case  by  caae  basi»|-in  exchange  for  a 
ounmitment  on  thetpart  of  the 
community  entity  to  go  beycmd  the 
environmental  results  of  compliance 
and  achieve  graater  mvironmental 
quality  that  would  have  be«i  realised 
under  traditional  q:(proache8. 

In  a  seper^e  reintention  eSort,  also 
included  in  the  initjatives  announced 
by  the  Prerident  on  March  16, 1995,  the 
Agency's  Office  of  Enforcement  and 
Compliance  Assurance  (GGCA)  is 
developing  an  enfcnbemeBt  policy  for 
communities  whose  fodlities  are  not  in 
amipliance  with  emriionmental 
regulations  and  are  willing  to  enter  into 
complianca  agreements  to  make 
progress  towuds  m#eting 
envMonmentai  standards.  These 
agraaments  may  extend  across  more 
than  one  environm^tal  program  and 
would  recognize  the  need  for  flexibility 
in  approach  or  timing.  (For  information 
on  this  policy  contatt  Kenneth  Harmon: 
Office  of  EnfOTcemeht  and  Compliance 
Assurance:  (202)  56ft-7049.) 

This  document  includes:  background 
infonnation  cm  the  KL  Communities 
Pilot  Program:  a  deflcription  of  the 
Program:  its  relaticHiship  to  other 
regulatory  reinvention  activities:  the 
criteria,  process,  and  timing  for  the 
selection  of  projectst  and  an  invitation 
for  public  comment* 

This  Notice  invites  proposals  from 
local  govAnmmts,  community  groups, 
and  tiibat  public  and  private  entities 
interested  in  initiati  og  pilot  programs. 


Dated:  Decani  «,  IMS. 


QOfce  afSastainobh  Eeotystema  and 

Coamnmitms. 

fPR  Doc.  95-30259  Piled  12-11-95: 8:45  am) 
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AMp,R. 

AOBICV:  Environmental  Protection 
Agaicy(EPA}. 

ACTION:  Notice;  request  for  public 
comment 

aUMMAMV:  In  accordance  with  Section 
122(h)(1)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  ("CERCLA"). 
as  amended;  notice  ia  hereby  given  of  a 
propoaed  administrative  settlement 
concerning  the  recovery  of  past' 
response  cost  at  the  Chicago  Industrial 
Waste  Haulers  Site  ("OWH")  in  Alsip. 
Illinois  (the  "Site").  This  settlement 
requires  respondent  to  pay  specified 
amounts  of  money  to  reimburse  the  U.S. 
Envircmmental  Protection  Agency  for 
past  respmse  costs  incurred  at  the  Site. 
DATBS:  Comments  must  be  submitted  on 
or  before  January  11, 1996. 

A0DRES8E8:  Comments  should  be 
addressed  to  the  Docket  Clerk,  Mail 
Code  MFA-IOJ.  U.S.  Environmental 
Protection  Agency,  Region  V,  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604-3590,  and  should  ref^r  to:  In  Re 
Chicago  Industrial  Waste  Haulers.  Alsip, 
Illinois,  U.S.  EPA  Docket  No.  V-W-96- 
C-324. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy-Ellen  Zusman,  U.S. 
Environmental  Protection  Agency, 
Assistant  Remonal  Counsel  (C-29A),  77 
W.  Jacksoa  Blvd.,  Chicago.  Illinois 
60604,  (312)  886-5825. 
SUPm-BMBfTARY  MFORMATION:  The  party 

listed  below  has  executed  binding 
certification  of  its  consent  to  participate 
in  the  settlement. 

The  Respondent  will  pay 
approximately  $75,000,000  in 
settlement  payments  for  response  costs 
related  to  the  OWH  Site.  Should  OWH 
miss  a  payment,  the  entire  balance 
would  become  immediately  due  and 
owing. 

Respondent:  Chicago  Industrial  Waste 
Haulers. 


The  Environmeitfal  Protection  Agency 
will  reoeive.wiitten  oonuBents  relating 
to  this  settlement  for  thirty  days  from 
the  date  of  publication  of  this  Notice. 

A  copy  of  the  setUement  agreement 
and  additional  background  information 
relating  to  the  settlment  an  availaUe 
for  review  and  may  be  obtained  in 
parson  or  by  mail  frmn  Nancy-Ellen 
Zusman,  Assistant  Regional  Counsel  (C- 
29A).  77  W.  Jackaon  Blvd..  Chicago, 
niinois  60604. 

AaAoritjn  The  Cranpreiienfive 
Enviromnental  Respooae,  Coouieiuation,  and 
Liability  Act  of  1980,  as  amentfod.  42  U.&C 
Sections  9601  et  seq.  u': 

WUUaaiE.MiM. 

Dinctor,  Supafund  DMsiem. 

(PR  Doc  95-30105  Rled  12-11-95: 8:45  am) 
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AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-1074-DR),  dated 
October  27. 1995.  and  related 
determinations. 

EFFECTIVE  DATE:  November  29. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agmcy. 
Washington.  DC  20472,  (202)  646-3606. 

SUPPt^MENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effisctive  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  imder  Executive 
Order  12148, 1  hereby  appoint  Michael 
J.  Polny  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Cocurdinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Glenn  C  Woodard  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

S3.516,  Disaster  Assistance) 

IaflMtL.Witl. 

Dinctor.  •'^•i  ."    -*       '»:; 

(PR  Doc.  95-30226  Piled  12-lT^.^  8:45  ami 
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AQBWY:  Federal  Emergency 

Management  Agency  ^EMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  lot  the  State  of 
Florida  (FEMA-1074-DR).  dated 
October  27. 199S.  end  related 
deteaminations.        . 
BFECnVE  MTl:  December  1. 1995. 
FOR  FURTHER  ■TORMATION  CONTACT: 
PauUne  C.  Campbell.  Resixmse  and 
Recovery  Directorate.  Federal 
EmMgancy  Management  Agency, 
Wasldngton.  DC  20472,  (202)  646-3606. 
MPeLEMENTARY  MRMMATION:  Notice  is 
hereby  given  that  the  taK:ident  period  for 
this  disaster  is  closed  effective  Novem- 
ber 20. 1995. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.518,  Disaster  Aasistaace.) 

wayaaiCTyMl. 

AssockttB  Dinctor,  Responae  and  Recovery 

Dinctonte. 

[PR  Doc  95-30227  Filed  12-11-95;  8:45  am] 


Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Glenn  C  Woodard  as 
Federal  Cowdinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

|aMsL.Witt, 

Dinctor. 

(PR  Doc  95-30228  Piled  12-11-95: 8:45  am] 
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IFEMA-10M-ORS 

FlorWB;  AnMndHMnt  to  NoticB  Of  a 
Mi|or  DisBater  OBCtaration 

AOBICY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-1069-DR).  dated 
October  4, 1995.  and  related 
detwminations. 

EFFECTIVE  DATE:  November  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  MFOAMATION:  Notice  is 
herri)y  given  that,  efiiective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148. 1  hereby  appoint  Michael 
J.  Polny  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 


FEDERAL  MARITIME  COMMSSION 

OcBsn  Fralgtit  Forwardar  Ueawaa 
AppHcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  liconses  as  ocean  fi«ieht 
forwarden  pursuant  to  section  19  of  me 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
Seiwa  America.  Inc..  5500  Frantz  Road, 
Suite  117,  Dublin  OH  43017,  Officers: 
Kazunari  Tada.  Presidtat,  Seigo 
Iwafune,  Executive  Vice  President 
Honesty  Trade  and  Business  Around 
The  World,  7400  Harwin  Drive,  Suite 
112,  Houston,  TX  77036,  Tarek  A. 
Morsi,  Sole  Proprietor 
Overseas  Trading  &  Shipping  Co.,  Inc., 
2719  Pittman  Drive,  Silver  Spring, 
MD  20910,  Officers:  Mohamed  Ali 
Taha,  President,  Richard  Paul 
Stevens.  Treasurer/Secretary 
Independent  Brokerage,  L.L.C.,  510 
Plaza  Drive  #2755,  AUanta.  GA  30349, 
Officere:  Leslie  M.  Dodgen,  President, 
Robin  T.  Craig,  Vice  President 
King  Senderax,  Incorporated  dba.  King 
Senderax  Cargo,  1520  North  Gower 
SUeet,  #100,  Los  Angeles,  CA  90028, 
Officera:  Anupam  Biswas,  C.E.O., 
Norbert  Giessmann,  Vice  President 
Robinson  Expediters,  Inc.,  9675  NW 
13tii  Street,  Miami,  FL  33172, 
Officers:  Jorge  Robinson.  President, 
Ebba  Robinson,  Vice  President 
abao  Cargo/Cibao  Furniture,  Inc.,  14 
East  167  Street,  Bronx.  NY  10452. 
Officer:  Jose  Perdomo,  President 


Marimar  Forwarding.  Inc.,  9604  N.W. 
13th  Street.  Miami,  FL  33172,  Officer 
Maria  A.  Morales,  President 

Lynx  International,  Inc.,  1942  Shawnee 
Road.  Eagan,  MN  55122,  Officere:  Joel 
N.  Meyer,  President,  Mark  D. 
Spurbeck.  Vice  President 

Wesley  S.  Koeiber,  4242  Harford 
Creunery  Road,  White  Hall,  MD 
21161.  Sole  Proprietor 

Glory  Express,  Inc.,  460  Carson  Plaza 
Drive,  #119.  Carson.  CA  90746. 
Officers:  Kuk  Yul  Cho,  President 

VIP  Transport,  Inc.,  2703  Wardlow 
Road,  Corona,  CA  91720,  Officera: 
Danny  C.  Griffins,  President 

Dated:  December  6, 1995. 

By  the  Federal  Maritime  Commission. 
JaeiphCPelldi^ 
Secivtaiy. 

(PR  Doc.  95-30126  Filed  12-11-95;  8:45  am] 
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FEDERAL  TRADE  00MMW9I0H 

Qranling  of  Request  for  Early 
Tafminatlon  of  ItM  Watting  Period 
Undarlha  PramarBar  Notfflcatton 
Ruiaa 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
pmsons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  p>eriods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during    . 
the  applicable  waiting  period. 


tRANSACTlONS  GRANTED  EARLY  TERMINATION  BETWEEN:  11/20/95  AND  12/01/95 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Cattioic  HeeUhcare  West.  Memorial  Health  Systems,  Inc.,  BakersfieW  Memorial  Hospital  and  Memorial  Cen- 

Igf  li^ ^ „......„...« - 

Bayer  AG.  Hoe*et  A(?i*>echst  Celanese  Corporation -•• 


PMNNo. 


95-1553 
96-0288 


Date 
temiinated 


11/20/95 
11/20«5 
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TRA^cnoNS  Granted  Early  Termination  Between:  11/2(V95  and  12/01/95— Continued 


Nan^  of  acquiring  pcra(n  name  of  aoquirad  peraon.  name  of  acquirad  aniity 


McKeeaon  Corporaiian,  Ogden  Cofporaiion,  Ogden  BioSefvices  Corporation 

John  W.  Kbge.  Padahg  Securiiies  UmHad.  CaMlmond.  Inc „ ., _ 

Ronald  O.  Parelman.  Lomas  Financial  Oorporafion  (Dabtor-in-Poesession).  Lomas  Mortgage  USA.  Inc 

Republic  Waale  Muniea.  Inc.  Lae  Q.  Bnrnn,  Qaitege  Disposal  Service,  Inc „ 

MtehaalJ.  CuMiy,  B  for  M  Corporation,  E  for  M  Corporation 

Quantum  Reatty  Trui  Quantum  Realty  Trust,  BHL  Limitad  Pwtnership _ 

National  Grange  MiA^ai  Inaurance  Company,  The  Mutual  Assurance  Company.  The  Mutual  Assurance  Com- 


peny 


Browning^erTis  Induatriea.  Inc.,  MacMinn  Bioedel  Limilad  (a  British  Columbia  Corp),  Fibres  International.  Inc 

NRE  HoUngs,  Inc..  Jbseph  J.  Naparlo,  CAN  Dining,  Inc 

SoftKey  Inlamaianal  Inc..  Minnesota  Educational  Computing  Corporation.  Minnesota  Educational  Conipulina 

oorporanon ..._»......- _ „ 

nnaxa.  The  neitaui#<  Company.  The  Restaurant  Company .-.„ 

Melon  Bar*  Corporalon,  KeyCorp.  KeyCorp 

B  Paao  Natural  Qaa  Company,  Charlaa  Bchustennan.  Premier  Gas  Conpany 

Mr.  Joe  Lawia  MtOMtn,  Prlee  Communications  Corporation.  WHTM-TV.  Inc ^ ... 

Paler  Munk,  OocidsniW  Peaoleum  Corporation,  Occidental  COB.  Co.,  Inc . 

Oocidanial  PaMaumtCorporation,  Pelar  Munk  (a  Canadtan  residsnt).  ClarK  USA,  Inc 

ConaoMMad  Elacilcfl  Oistrtxjiors.  Inc.,  Prfee  Brothers  Company.  Utity  Systems  DMpkm  of  Price  Brotbers 

Company  .........._«i..... „.„„m. _ „„... 

imerim  Services  Inc.,  pompular  Po«*er  Group,  Ltd.,  CP  SyMems.  Inc.  and  Computer  Povver  (UK)  Limited  ""I." 
Mrs.  Mugtfta  N.  Qadan.  Castle  Energy  Corporation.  Indtan  Refining  Company,  Indtan  Refinirn  I  Limited  P«t  .. 
AT4T  Corp.,  MobH  Cdrporation,  Mabi  Mining  and  Minerals  Company 


Rapuble  Waste  Indmlriea,  Inc,  George  W.  Fennel,  Fennel  Container  Co.,  Inc,  Fennel  Waste  Systems.  Inc  . 

Qeorga  W.  Fennel,  f^ipubic  Waste  Industries,  inc.  Republic  Waste  industries.  Inc „ _ 

Rapuble  Warte  lndu»1ee.  Inc.  Robert  C.  and  Jannelte  T.  Duncan,  J.C.  Duncan  Company,  Inc,  Grand  Prairie 

Robert  C.  A  Jametls  JT.  Oiman.  RepuMc  WMte  Indiitries.  inc..  piipi^ 

Unitad  TransNat.  Inc„  COG  Hokfng  Corp..  COG  HoWmg  Corp „ 

United  TransNat.  Inc^Chee  B.  Louie.  Tricor  America.  Inc _..„„ 

Qualty  Dining,  Inc.  Blinker  Inlemattonat.  Inc..  Brinker  Intemattonal,  Inc 

H  Group  HokSng.  Inc.;  Preaidto  Capital  Corp.,  Northpark  AesodatasJJmited  Partnership 

Sprint  Oorporalon,  Sfirint  Corporatton.  Cental  Celular  Company  of  Fort  WaMon  Beach  Limited  Partners  

Gordon  *  Morris  Investment  Partnership,  LP.,  Thomas  H.  Lee  Equity  Partners,  LP..  Lee-CST  HoMing  Corp  ... 

Medaphia  Corporattart  MedQuiet,  kic,  MedQuist  Receivables  Management  Conywiy „ „. 

COW  SoiMheast  Partners  I,  LP..  AsaN  Glass  Ca,  Lkt  (a  Japwieee  Company).  Cat^jhole  Inc 

Employers  Self  Ineursfs  Fund,  Summk  Holdbig  Corporatton,  Summit  Hoking  Corporation  „ „... 

Cartoa  M.  and  Rosa  l|.  da  la  Cnjz.  Bacard  Limited  (a  Bermuda  Company),  Coca^^da  Puerto  Rteo  Bottlers  & 

BaCBever.Distrb.KV 

Capital  Araa  HeaNh  Fiwidatk)n.  Polycinc  Health  System.  Inc.  Polydrtc  Health  System,  Inc 

The  MuHcara  Compaaiaa.  kK..  Glanmark  Hokfng  Company  Limited  Partnership.  Glenmarit  Associates,  Inc  .... 

CSX  Corporatton,  CorHkianial  Graki  Company.  ConkCaniers  and  Tenrtnals.  Inc 

Al  Amsrican  Serncoaductor.  Inc,  Added  Vakw  Eleckontoa  Diskiwion,  kn..  Added  Virtue  Electrontos  Dis- 

Rrat  Unton  Corporaiofi.  NOVA  l*)kiri^"hw'.'."N^^ 

Fkat  FkMMy  Bancorp^vlon.  NOVA  HoMkigs,  Inc..  NOVA  Hokfngs,  kw  .^ .;. 

WorttCom,  ktc,  NOVA  HoMkigs,  Inc,  NOVA  HokSngs.  kic 

Warburg.  Pkcus  kwa^tora,  LP..  NOVA  Hokfngs,  Inc..  NOVA  HoMkigs,  kw 

Rexam  pic  (a  Brikah  Oorporakon).  Emson  nasearch,  hK.,  The  Marie  Industries.  Incorporated  . 

Advwiced  Mtofo  Oevidsa,  kic.  NexGen.  kic,  NexGen,  Inc  , 

Thomas  &  Betta  Corporatton.  Equity  Hokfngs  Lknited,  Ameraoe  Corporalon  „ „.. 

Bkie  Croea  and  Bkia  BhiaU  of  Tenneaaae,  Memphis  Hospital  Servtoe  &  Surgical  Assodatton,  Inc.,  Mennhis 

Hoapial  Servtoe  A  Surgical  Asaodalon.  kic „ 

Anadarko  Pa»oto««n  Oorporatton,  Royal  Dutoh  Pekotoum  Company.  Shel  Western  E&P  Inc 

INnois  Tool  Wodcs  Inq.  John  Legat.  Waftraud  Legat.  Trans  Tech  America  Inc „ 

Real  Estate  Operaltom.  kic.  The  Pnidanliai  Insurance  Company  of  America,  The  PmdenNtf  Insurance  Com- 
pany of  America  ...., „ 

Rtohay  Eladiortcs,  k«x,  Etoctttoal  OisWbulon  Acquisitton  Company,  Eleckical  Diskfeution  Ac^^ 

P«y — - - 

Wkaon  M  Btount,  Noai  Group,  Inc.  Sknmona  Ouktoor  Corporalon _ 

UnkadWarvey  Hokfndi.  LP..  United/Harvey  Hokfnga.  LP..  Han^ey  Hotel  Con^any.  LP  

Tkne  Warner  Inc.,  Mefsdikt  Corporatton.  MeredHh  Corporatton 

CORE  Indusktos  Inc.  CMB  kidusktos.  CMB  Indusktos 

Wesism  Wkelass  Cor^orakoa  Bachtel  Celular  Liqukfty,  LP.,  Great  Plans  Celular.  LP 

Gordon  S.  Lang,  Avert  Dennison  Corporatton,  Avery  Oennison  Corporatton „ . 

John  J.  and  Janet  L  Ifek,  Repubic  Waste  Indusktos.  Inc.  Republk:  Waste  Industtes,  Inc 

Amcor.  Ltt.  (an  Auskaian  Corporatton),  The  ANLE  Paper  Company,  The  ANLE  Paper  Con^any 

Denna  Mehtol.  Chesapeake  Corporation.  Chesapeake  Consumer  Products  Company 

Mataushia  Etocktoal  laduskial  Co..  Lkt..  General  Mobys  Corporatton,  Hughes^A^C  Technotogy  Corporatton  .... 
MIDCOM  Communtoalona  kic,  Cherry  Commuracattons  Incorporated,  Cherry  Commuracafions  Incorpontfed  .. 


PMNNa 


86-0315 
96-0319 
96-0322 
96-0271 
96-0294 
90~0299 

96-0304 
96-^16 
96-0347 

96-^49 
96-0146 
96-0245 
96^0256 
96-0318 
96-0320 
96-0321 

96-0330 
96-0336 
96-0341 
96-0343 
96-0360 
96-0361 

96-0352 
96-0363 
96-0366 

96-0356 
96-0359 
96-0362 
96-0364 
96-0366 
96-0367 
96-0376 
96-0389 


Date 


11/20/96 
11/20/95 
11/20/96 
11/22/96 
11/22/96 
11/22/95 

11/22/96 
11/22/95 
11/22«5 

11/24/95 
11/25/96 
11/27/95 
11/27/95 
11/27/95 
11/27/95 
11/27/95 

11/27/95 
11/27/95 
11/27/95 
11/27/95 
11/27/95 
11/27/95 

11/27/95 
11/27/96 
11/27/96 
11/27/95 
11/27/95 
11/27/95 
11/27/95 
11/27/96 
11/27/96 
11/27/96 
11/27/96 


96-0390 

11/27/95 

95-2357 

11/28/95 

96-0281 

11/28/95 

96-0282 

11/28/96 

96-0331 

11/28/95 

96-0368 

11/28A5 

96-0369 

11/28«5 

96-0370 

11/28«5 

96-0375 

11/28/96 

96-0379 

11/28/96 

96-0264 

11/291/96 

96-0329 

11/29/96 

9^-0387 

11/29«6 

96-0393 

11/29/95 

96-0247 

11/3Q«5 

96-0385 

11/30/96 

96-0388 

11/30/95 

96-0395 

11/30/95 

96-0397 

11/3Q«6 

96-0444 

11/3Q«5 

96-0292 

12/01/96 

96-0307 

12W1/95 

96-0314 

12/01/95 

96-0358 

12A)1/95 

96-0360 

12A)1/95 

96-0363 

12/01/96 

9^0403 
9^0407 

12/01/95 
12A)1/95 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  1 1/2Cy95  AND  12/01/95— Continued 


Name  of  acqukkig  person,  name  of  acquked  parson,  name  of  acquked  er«ty 


FrontterViston  Partners,  LP.,  Lee  A.  Berknan,  C4  Medto  CaWe  Southeast.  LP.  and  County  Cabto  Co..  LP 
ITT  Corpotrton.  John  Hancock  Mutual  Lite  kwurance  Company,  Russel  Hotel  Jokit  Venture  Partnership  ... 


PMNNo. 


96-0406 
96-0427 


^te 
terminated 


12/01/95 
12/01/95 


FOR  FUfmCR  liroRMATIOtt  CONTACT: 
Sandra  M.  Peay  or  Ranee  A.  HoTton, 
Contact  Representatives.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition.  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Dinction  of  the  Conmusion. 
Donalds,  dark. 
Secretary. 

IFR  Doc.  95-30214  Filed  12-11-95;  8:45  ami 
I  0008  S78»41-M 


|FilaNa.96»-88ti] 

ma  Owmoii  Cowtpawy,  Inc;  Conaant 
AgiMflMfit  WHh  Analyais  To  AM 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  agreement. 


consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
Sled  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  pubUc  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  vnth  ^Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(bK6)(ii)). 

United  States  of  America  Befine 
Federal  Trade  CoBndaaion 

In  the  Matter  of  The  Dannon  Company. 
Inc.,  a  corporation . 
[File  No.  952-3391.] 

AgraeaieBt  Centaiaiag  Consent  Order 
ToCeaeeandDaaial 


.,- r:  In  settlement  of  alleged 

violations  of  federal  law  prohibiting 
imfoir  acts  and  practices  and  unfair 
methods  of  ctHnpetition,  this  consent 
agreement,  accepted  subject  to  final 
QHnmission  approval,  would  prohibit 
the  Tanytown,  NY-based  frozwi  yogurt 
manu&ctum  from  misreftfeaent^  the 
fat,  calories,  saturated  fat.  or  cholesterol 
in  any  of  its  frozen  yogurt  products.  The 
consent  agreement  settles  allegaticms 
strauning  from  nutritionail  claLas  made 
in  advertisements  for  Dannon 's  line  of 
Pure  Indulgence  froien  yogurt. 
DATES:  CtMnraents  must  be  received  on 
or  befne  February  12, 1996. 
/tOORESEEt:  Comments  should  be 
directed  to:  FTC/Ctffice  of  the  Secretary, 
Room  159, 6th  St.,  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  nrniNEK  i»OIIIIATtOli  CONTACT: 
Justin  Din^lder,  Buiaau  of  Consumer 
Prolectiaa,  Federal  Trade  Commission, 
S-4631.  Eth  Stiaat  k  Pennsylvania  Ave., 
NW..  Waskington,  DC  20S80.  (202)  326- 
S017. 

Peter  Matrinke.  Bvraau  ofcConsumer 
Protection.  Federal  lYade  Commiaaion. 
S-4624,  «h  Stnat  k  Panasylvania  Ave., 
N.W..  WaaUntten,  DC  205E0,  (202) 
316-2104. 


Tmda 

AAJiaiat721,lSU^C 
a^SaallharnmmiiiiBn'a 
(lECFIt2.9^ 


The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  The 
Dannon  Company,  Inc.,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  craitaining  an  Order 
to  cease  and  desist  from  the  use  of  the 
acts  and  practices  being  investigated. 

H  is  htaeby  agreed  by  and  between 
The  Dannon  Company,  Inc.,  by  this  duly 
authorised  efficw  and  attorneys,  and 
counsel  for  the  Federal  Trade 
Commission,  that: 

1.  Propoaed  respondent  The  Dannon 
Company,  Inc.,  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  widi  its  office  and 
principal  place  of  business  located  at 
120  WUte  Plains  Road,  Tairytown,  NY 
10591. 

2.  Propoaed  reeptrndent  admits  all  the 
jiaisdictienal  facta  aet  forth  in  the  draft 
complaint  here  attachod. 

3.  Propoaed  raapondaat  wraives: 

a.  Any  ftuther  piooedhiral  atepe; 

b.  the  requirement  that  the 
CeoHttission's  decision  contain  a 
statement  of  findings  of  fact  and 
cendnaiens  of  law; 

c  all  «i|M«  ta  aaak  judicial  review  ar 
t^mrim  H  rhallMgi  ar  canteat  the 
vaUdHy  aHha  Osdai  antarad  pnrsMant  t» 
tyaiimiiBnaft:and 

d.  aajr  daim  madar  tka  E^  Acoaaa 

laliiiHriAcL 


4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  hereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
sudi  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
drcimistances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint,  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  ether  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  234  of  the 
Commission's  Rules,  the  Coaunisaion 
may,  without  ftuther  notice  to  proposed 
respondent:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  rfraft  complaint  attached  hereto 
and  its  decision  containing  the 
following  Order  to  cease  and  desist  in 
disposition  of  the  proceeding:  and  (2) 
msKe  information  public  in  respect 
thereto.  When  so  entered,  the  Order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  aet  aside  in  the  same 
manner  and  «irithin  the  same  time 
provided  by  statute  for  other  orders. 
Delivery  by  the  Postal  Service  of  the 
Goaaplaint  and  dadaion  containing  the 
apeed-ta  Oder  to  prepeeed 
reepoodent's  addreas  as  stalad  in  this 
^maoMot  aimn  oonatttote  aenrice. 
riupeaad  aaapandint  waives  any  right  it 
maf  iMva  ta  aay  edMT  manner  ef 

Thm  camplaiat  may  te  weed  in 
tarn  «M  tanm  af  the  Oadar,  and 


inthaOi4«artha 
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may  be  used  to  v^  or  contradict  the 
terms  of  the  Ordet'. 

7.  Proposed  reffiondent  has  read  the 
proposed  complamt  and  Order 
contemplated  neieby.  It  understands 
that  once  the  Ord^  has  been  issued,  it 
will  be  required  tb  file  one  or  more 
compliance  repoits  sho%nne  that  it  has 
fully  complied  w^  the  Order.  Proposed 
respondent  furthtt*  understands  that  it 
may  be  liable  for  pvil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  OMer  after  it  becomes 
final. 


I 

H  is  ordered  thdf  respondent  The 
Dannon  Company.  Inc.  a  corporation, 
its  successors  andl  assigns,  and  its 
officers,  agents,  rapresentatives,  and 
onployees.  directfy  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  4evice,  in  connection 
with  the  manufacture,  advertising, 
pwrkaging^  labeling,  promotion,  ofiering 
ror  sale,  sale  or  distribution  of  any 
frozen  food  product,  in  or  affacting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  G>mmis8ion  Act,  do 
forthwith  cease  and  desist  from 
misrapresenting,  in  any  manner, 
directly  or  by  implication,  through 
numerical  at  descriptive  terms  or  any 
odier  means,  the  existence  or  amount  of 
Eat,  saturated  fat,  oholesterol  or  calOTies 
in  any  such  product.  If  any 
renresmtation  cohered  by  this  Part 
eiUier  directly  or  by  implication 
ceaveys  any  mtteiMt  osatsnt  claim 
defined  (for  purpdsae  of  labeling)  Iw  any 
regulation  promu%ated  by  the  Food  and 
Drug  Admiioistratlon,  compliance  with 
this  Part  shall  be  governed  by  the 
qualifying  amount  Ux  such  defined 
claim  as  set  fcvth  in  that  regulation. 

n 

Nothing  in  this  brdar  shall  prohibit 
respondmt  from  qiaking  any 
representation  that  is  specifically 
prnmitted  in  labeling  for  any  sudi 
product  in  regulations  promulgated  by 
the  Food  and  Drug  Administratfon 
pursuant  to  the  Niitrition  Labeling  and 
Education  Act  of  1090. 

m  I 

h  i$  further  ordered  that  respondent, 
its  successon  and 'assigns,  shall  pay  to 
the  Federal  Trade  Commission,  by 
cashier's  check  or  certified  check  made 
payable  to  the  U.Sl  Treasury  and 
delivoed  to  the  Associate  Director  for 
EnfOTcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commissicm, 
6th  and  Pennsylvania  Ave.,  NW, 
Washington,  DC  2058O,  the  sum  of 
$150,000.  Respondent  shall  make  this 


peymmt  (m  or  before  the  tenth  day 
following  the  date  of  entry  of  this  Order. 
In  the  event  of  any  default  on  any 
obligation  to  make  payment  under  this 
section,  interest,  computed  pursuant  to 
28  U.S.C.  lOeKa).  shall  accrue  from  tiie 
date  of  default  to  the  date  of  payment. 

IV 

h  is  further  ordered  that,  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  its  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

1.  All  labeling,  packaging, 
advertisements  and  promotional 
materials  setting  fortii  any 
representation  covered  by  this  Order. 

2.  All  materials  that  were  relied  upon 
to  substantiate  any  representation 
covered  by  this  Order;  and 

3.  All  test  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in  its 
possession  or  control,  that  contradict, 
qualify,  or  call  into  question  such 
representation  or  the  basis  upon  which 
respondent  relied  for  such 
representation,  including  complaints 
from  consumere. 


It  is  further  ordered  that  respondent 
shall  notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
respoadem  such  as  dinohition. 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successcv  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corporation  which  may  afiect 
compliance  obligati<ms  arising  out  of 
this  Order. 

VI 

It  is  further  ordered  that  respondent 
shall,  within  diirty  days  after  service  of 
this  Order,  distribute  a  copy  of  this 
Order  to  each  of  its  operating  divisicms, 
and  to  each  of  its  offlcera,  agents, 
representatives,  or  employees  engaged 
in  the  preparation  or  placement  of 
advertisements,  promotional  materials, 
product  labels  or  other  materials 
covered  by  this  Order. 

vn 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  complied  or  intends  to  comply  with 
this  Order. 


vm 

It  is  further  ordered  that  this  order 
will  terminate  twenty  years  from  the 
date  of  its  issuance,  or  twenty  years 
from  the  most  recent  date  that  the 
United  States  ra*  the  Federal  Trade 
Commission  files  a  complaint  (with  or 
without  an  accompanying  consent 
decree)  in  federal  court  alleging  any 
violation  of  the  order,  whichever  comes 
later;  provided,  however,  that  the  filing 
of  such  a  complaint  %nll  not  affact  the 
diuetion  of: 

A.  Any  paragraph  in  this  order  that 
terminates  in  less  than  twenty  yeare; 

B.  This  order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 

C.  This  order  if  such  complaint  is 
filed  after  the  order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  order,  and  . 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeel,  then  the 
order  will  terminate  accoiding  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  onler  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 
LI 


Actimg  Secretary. 

Anafyais  of  Propeaed  Conseat  Orderto 

Aidl  ' 


The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed    ~ 
consent  order  from  The  Dannon  Co., 
Inc.,  ("respondent"  or  "Dannon"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  piU)lic  comments 
by  interested  persons.  Comments 
received  during  this  period  will  became 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
'make  final  the  agreement's  proposed 
order. 

This  matter  concerns  claims  made  by 
Dannon  in  its  advertising  for  Pure 
Indulgence  frozen  yogurt. 

The  Commission's  complaint  in  this 
matter  chmges  Dannon  with  engaging  in 
deceptive  and  unfair  acts  or  practices  in 
connection  with  the  advertising  of  Pure 
Indulgence.  The  complaint  alleges  that 
res{K)ndents  manufactured,  advertised, 
ofiered  for  sale,  sold  or  distributed  a 
frozen  yogurt  sold  under  the  name 
"Pure  Indulgence."  which  it  represented 


vm  low  in  fat.  low  in  cal(»ies,  and 
lower  in  bt  than  ice  cream.  At  the 
serving  size  for  frozen  yogurt  commonly 
consumed,  Pure  Indulgence  was  not  low 
in  fat  or  low  in  calories.  Further,  Pure 
Indulgence  was  not  lower  in  fiat  than 
many  ice  creams. 

The  Commission's  complaint  alleges 
that  the  above  representations  for 
certain  flavors  of  Pure  Indulgence,  at  the 
time  the  advertising  was  disseminated, 
%vere  &lse  and  misleading. 

The  consent  order  contains  provisims 
designed  to  remedy  the  violations 
diarged  and  to  prevent  Daimon  from 
wngHging  in  similar  deceptive  and  unfair 
acts  in  tEe  future. 

Part  I  of  the  Commission's  order 
prohil^ts  respondent,  in  connection 
with  the  manufacture,  advertising, 

^  ^,  labeling,  promotion,  offering 

for  sal¥,  ule  or  distrioution  of  any 
frozen  food  product,  from 
misrepresenting,  in  any  manner, 
diiecUy  or  by  implication,  through 
numerical  or  dexariptive  terms  at  any 
other  means,  the  existence  or  amount  of 
fat,  saturated  fot,  cholesterol  or  calories 
in  any  sudi  product  However,  if  any 
representation  covered  by  this  Part 
eimer  directly  or  by  implication 
conveys  any  nutrient  content  claim 
defined  (for  purposes  of  labeling)  by  any 
regulation  promulgated  by  the  Food  and 
Drug  Administration,  compliance  with 
this  Part  shall  be  governed  l^  the 
qualifying  amount  for  such  defined 
claim  as  set  forth  in  that  regulation. 

Part  n  of  the  order  provides  that 
nothing  in  the  order  shall  prohibit 
respondent  from  making  any 
representation  that  is  specifically 
permitted  in  labeling  for  any  such 
product  in  regulations  promulgated  by 
the  Food  and  Drug  Administration 
pursuant  to  the  Nutrition  Labeling  and 
Education  Act  of  1990. 

Under  the  terms  of  Part  m  of  the 
order,  respondents  shall  pay 
$150,000.00  to  the  U.S.  Treasury. 

Part  IV  of  the  order  requires  Dannon 
to  n><»»"t'*<n  copies  of  all  matwials 
relating  to  advertisements  covered  by 
the  order  and  all  documents  relating  to 
substantiation  of  advertising  claims 
covered  b^  die  order. 

Part  V  requires  Dannon  to  notify  die 
Commission  of  any  changes  in  corporate 
structure  that  might  affect  compliuice 
with  the  order. 

Part  VI  requires  Dannon  to  distribute 
copies  of  the  order  to  certain  company 
officials  and  employees  and  certain 
other  representatives  and  agents  of 
Dannon. 

Part  vn  requires  Dannon  to  file  with 
the  Commission  a  report  detailing 
compliance  with  the  order. 


Part  vm  provides  for  termination  of 
the  order  twenty  yean  frtnn  the  date  of 
issuance. 

The  purpose  of  this  analysis  is  to 
fecilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  propoeed  order  or  to 
modify  any  of  dieir  terms. 

(FR  Doc  8S-3021S  Filed  12-1 1-«S:  8:45  ami 


[FileNo.M2-a0121 

Safe  Brands  Corporation,  Warren 
DistrUMition,  Inc.  and  ARCO  Chamlcal 
Company;  Conaant  AgraMMnt  WItli 
Analyaia  to  AM  PuliHc  Commant 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violaticms  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
Safe  Brands,  the  manufacturer  of  Sierra 
antifreeze,  Warren  Distribution,  its 
parent  company,  and  AROO,  the 
supplier  of  the  principal  ingredient  in 
Sierra  antifreeze,  from  malting 
unsubstantiated  claims  about  the  safety 
and  environmental  benefits  of  Sierra. 
They  would  also  be  required  to  put  a 
statement  on  Sierra  containen 
cautioning  consiimers  that  it  may  be 
harmful  if  swallowed.  The  Commission 
alleged  that  the  companies  had  claimed, 
without  adequate  substantiation,  that 
Sierra  is  absolutely  safe  for  people  and 
pets,  that  Sierra  is  generally  safer  for  the 
environment  than  conventional 
antifreezes  because  it  is  biodegradable, 
and  that  Sierra  and  its  container  are 
recycled. 

DATES:  Comments  must  be  received  on 
or  before  February  12, 1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6Ui  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  Winston,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
S-4002, 6th  Street  &  Pennsylvania  Ave., 
NW.,  Washington,  DC  20560  (202)  326- 
3153;  Michael  Dershowitz,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  S-4002,  6th  Street  & 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580  (202)  326-3158. 
SUPPLEMBTTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 


Rides  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  thai  the  following 
consent  agreement  containing  a  consent 
ordet  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
pwced  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(u)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(u)). 

United  States  of  America  Before 
Federal  Trade  Commission 

In  the  Matter  of  Sais  Brands  Corporatioa, 
a  corporation,  Warren  Distribution,  Inc,  a 
corporation,  and  AROO  Chemical  Company, 
acorpontioa 

[File  No.  942  3012| 

Agreement  Containing  Consent  Order  to 
Ceaae  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  proposed 
respondents  Safe  Brands  Corporation,  a 
corporation,  Warren  Distribution,  Inc.,  a 
corporation,  and  ARCO  Chemical 
Company,  a  corporation,  and  it  now 
appearing  that  proposed  respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investisated, 

It  is  hereby  agreed  by  and  between 
Safe  Brands  Corporation,  Warren 
Distribution,  Inc.,  and  ARCO  Chemical 
Company,  by  their  diUy  authorized 
officers,  and  their  attorneys,  and 
coimsel  for  the  Federal  Trade 
Conunission  that: 

1.  Proposed  respondent  Safe  Brands 
Cor{>oration  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Nebraska.  It  is  a  wholly-owned 
subsidiary  of  proposed  respondent 
Warren  Distribution,  Inc.  Proposed 
respondent  Warren  Distribution,  Inc.  is 
a  corporation  organized,  existing  and 
doing  business  imder  and  by  virtue  of 
the  laws  of  the  State  of  Nebraska. 
Proposed  respondents  Safe  Brands 
Corporation  and  Warren  Distribution, 
Inc.  have  their  principal  offices  or 
places  of  business  at  727  South  13th 
Street,  Omaha,  Nebraska  68102. 

Proposed  respondent  ARCO  Comical 
Company  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  law  of  the  State  of 
Delaware  with  its  principal  office  or 
place  of  business  at  3801  West  Chester 
Pike,  Newtown  Square,  Pennsylvania 
19073. 
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2.  I^opond  laspandents  admit  all  the 
juriadicttooal  facU  Mt  fntb  in  the  draft 
of  complaint  hem  opached. 
;    S.Propoaedra^andantswaive: 

(a)  Any  further  plooedunl  steps; 

(b)  The  raquiramffit  that  the 
Commissiop's  dedtion  ccmtain  a 
statement  of  findin|8  of  &ct  and 
conclusions  of  law:i  and 

(c)  AH  ri^ts  to  saek  judicial  teview 
at  otherwise  to  challenge  or  contest  the 
validity  of  the  orde^  entered  pursuant  to 
this  apeement.       ' 

4.  Tnis  agreemmt  shall  not  become  a 
part  of  the  public  racord  of  the 
proceeding  unless  and  until  it  is 
accepted  ^  the  Coijunission.  If  this 
agreement  is  accepted  by  the 
CcHnmissien,  it,  together  with  the  draft 
of  the  complaint  co^itraoplated  hereby, 
will  be  placed  on  tble  public  record  fat 
a  period  of  sixty  (60D  days  and 
information  in  resp^  thereto  publicly 
released.  The  Comnfission  thereeiter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  ko  notify  proposed 
respaodents,  in  whi±  evmt  it  vdll  take 
sudi  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  torm  as  the 
circumstances  may  require)  and 
education,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  prmosed  respoidents 
that  the  law  has  bee|i  violated  as  alleged 
in  the  attached  drafi  complaint  at  that 
the  hcts  as  aUeged  fti  the  attached  draft 
complaint,  other  th^  the  jurisdictional 
facts,  are  true. 

6.  This  agreement;  contemplates  that, 
if  it  is  accepted  by  tie  Commission,  and 
if  such  acceptance  ii  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commissi <m'8  Rule^  the  Commission 
may  without  furthei;  notice  to  proposed 
respondents.  (1)  issite  its  complaint 
correntonding  in  fotm  and  substance 
with  the  draft  complaint  brae  attached 
and  its  dedsioQ  containing  the 
following  order  to  c^ase  and  desist  in 
deposition  of  the  praceeding,  and  (2) 
mue  inftmnalion  public  in  respect 
thereto.  When  so  entered,  the  crder  to 
cease  and  desist  shatl  have  the  same 
force  and  efiect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  ht  other  orders.  The 
order  shall  become  fnal  upon  service. 
Delivery  by  the  U.S.,Postal  Service  of 
the  dedsitm  contain^  the  agreed-to 
order  to  proposed  raqMndents'  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed 
respondents  waive  amy  ri^t  they  might 
have  to  any  other  manner  of  service. 


The  complaint  may  be  used  in 
construing  the  terms  of  the  ordn.  and 
no  agreement,  understanding, 
representation,  or  interi»etation  not 
contained  in  the  ordv  or  in  the 
agreonent  may  be  usad  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  the  order 
omtemplated  h«eby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  they  have 
fully  complied  with  the  ordw.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  poialties  in 
the  amoimt  provided  by  law  for  each 
violaticm  of  the  order  aftcff  it  ttecomes 
final. 

Ordar 

Definition 

For  purposes  of  this  Order,  the 
following  definiticm  shall  apply: 

"Competent  and  reliable  scientific 
evidence"  means  tests,  analyses, 
research,  studies  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so. 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

I 

It  is  ordered  that  respondents,  Safe 
Brands  Corporation,  a  ccwporation. 
Warren  Distribution,  bic.  a  corporation, 
and  ARCO  Chemical  Company,  a 
corporation,  their  successore  and 
assigns,  and  their  ofBcere, 
representatives,  agents,  and  employees, 
directly  at  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  promotion.  o%ring  for  sale, 
sale,  or  distribution  of  any  antifieeze, 
coolant,  or  deicer  product  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commissicm  Act,  do 
forthwith  cease  and  desist  fiom 
representing,  in  any  manner,  directly  or 
by  implication,  tlut  any  such  pnroduct 
will  not  harm  the  enviromnent.  is  less 
harmful  to  the  environment  than  other 
products,  or  offere  any  oaviromnental 
benefit,  imless  at  the  time  of  nmlcing 
such  representation,  respondents 
possess  and  rely  upcm  cranpetent  and 
reliable  evidotce.  which  when 
appropriate  must  be  annpetent  and 
reliable  scientific  evidence,  that 
substantiates  such  representation. 


h  is  fiuther  ordered  that  respondents. 
Safe  Brands  Corporati(m,  a  corporation. 


Warren  Distribution,  Inc.,  a  corpwation, 
and  ARCO  Chemical  Company,  a 
corporation,  their  successore  and 
ass^ns,  and  their  officen, 
representatives,  agents,  and  employees, 
directly  or  throu^  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  antifieeae, 
coolant,  or  deicer  product  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  frran  m^dng 
any  representation,  in  any  manner, 
directly  or  by  implication,  about  the 
safety  (»  relative  safety  of  such  product 
for  humans  or  animals  unless,  at  the 
time  of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  such 
representation. 

in 

It  is  farther  ordered  that  respondents. 
Safe  Brands  CorpOTation,  a  corporation. 
Warren  Distribution.  Inc.,  a  corporation, 
and  ARCO  Chiemical  Company,  a 
corporation,  their  successors  and 
assigns,  and  their  officen, 
representatives,  sgents,  and  employees, 
directly  or  throu^  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  labeling,  offering 
for  sale.  sale,  or  distribution  of  any 
propylene  glycol-based  antifieeze  or 
coolaat  product  in  or  affscting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act. 
shall  disclose  on  the  front  of  the 
container  of  all  such  products  the 
following: 
"See  Back  Panel  for  CAUTICMARY 

INFORMATION" 

and  shall  disclose  on  the  back  of  the 
container  of  all  sudi  products  the 
following: 

"CAUTIONARY  INFORMATION:  This 
Product  MAY  BE  HARMFUL  IF 
SWALLOWED.  STORE  SAFELY 
AWAY  FROM  CHILDREN  AND  PETS. 
Do  not  store  in  open  or  unlabeled 
containere." 

Each  disclosure  shall  be  in  a 
con^icuous  and  prominent  place  on 
the  container,  in  conspicuous  and 
legible  type  in  contrast  by  typography, 
layout,  or  color  with  all  other  printed 
material  on  the  container.  The 
disclosure  on  the  back  of  the  ccmtainer 
shall  be  surrounded  by  a  one  (1)  point 
rule.  The  disclosure  on  the  front  of  the 
container  and  the  first  two  sentences  of 
the  disclosure  on  the  back  of  the 
container  shall  be  in  type  at  least  as 
large  as  the  largest  print  type  on  the 
bade  of  the  container,  but.  in  any  case. 


no  smaller  than  ten  (10)  point  type.  The 
words  "CAUTIONARY 
INFORMATION"  on  the  front  and  back 
of  the  container  shall  be  in  bold  type. 
The  last  sentence  of  the  disdosure  on 
the  back  of  the  container  shall  be  in  type 
at  leeat  as  large  as  the  type  in  which  die 
majority  of  the  printed  material  (m  the 
bade  of  the  container  is  printed. 

The  back  of  the  container  shall  also 
contain  the  followdng  statement,  printed 
in  type  at  least  as  laige  as  the  type  in 
whidi  the  majority  of  the  printed 
material  on  the  beck  of  the  container  is 
printed: 
"Cleen  up  any  leaks  or  spills." 

IV 

• 

ft  is  further  ordered  that  respondents, 
SeJb  Brands  Corporation,  a  corporation. 
Warren  Distribution.  Inc.,  a  corporation, 
and  ARCO  Chemical  Company,  a 
corporation,  their  successore  and 
assigns,  and  their  officen, 
representatives,  agents,  and  employees, 
directly  or  throu^  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  antifreeze, 
coolant,  or  deicer  product  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  in  any  manner,  direcdy  or 
my  implication,  the  level  of  vehicular 
engine  protection  provided  by  any  such 
product,  unless  at  the  time  of  making 
such  representation,  respondents 
possess  and  rely  upon  competent  and 
reliable  sdentific  evidence  that 
substantiates  such  representation. 


ft  is  further  ordered  that  respondents, 
Safe  Brands  Corporation,  a  corporation, 
Warren  Distribution,  Inc.,  a  corporation, 
and  ARCO  Chemical  Company,  a 
corporation,  their  successore  and 
assigns,  and  their  officen, 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  antifreeze, 
coolant,  or  deicer  product  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Ad,  do 
forthwith  ceese  and  desist  from 
misrepresenting,  in  any  manner, 
directly  or  by  implication,  the  extent  to 
wdiich: 

A.  Any  sudi  produd  or  its  package  is 
capable  of  being  recycled;  or, 

B.  Recycling  collection  programs  for 
such  produd  or  its  package  are 
avail^le. 


VI 

ft  IS  further  ordered  that  the 
provisions  of  this  Order  shall  not  apply 
to  any  label  or  labeling  printed  prior  to 
the  date  of  service  of  this  Ordw  and 
shipped  by  respondents  to  distributcMS 
or  retailere  prior  to  tme  hundred  (100) 
days  after  the  date  of  service  of  this 
Order. 

vn 

ft  is  further  ordered  that  for  five  (5) 
yean  after  the  last  date  of  dissemination 
of  any  representation  covored  by  this 
Order,  respondents,  or  their  successore 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  AH  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  otho*  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  reUed 
upon  for  such  representation,  induding 
complaints  from  consumns. 

vm 

ft  is  further  ordered  that  respondents 
shall  distribute  a  copy  of  this  Order  to 
each  of  their  opereting  divisions  and  to 
each  of  their  officere,  agents, 
representatives,  or  employees  engaged 
in  the  preperetion  and  placement  of 
advertisements,  promotional  materials, 
product  labels  or  other  such  sales 
materials  covered  by  this  order. 

DC 

A  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporations  such  as  a 
dissolution,  assigned,  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporations  which  may  affed 
compliance  obligations  under  this 
Order. 

This  Order  will  terminate  twenty 
yean  from  the  date  of  its  issuance,  or 
twenty  years  from  the  most  recent  date 
that  the  United  States  or  the  Federal 
Trade  Commission  files  a  complaint 
(with  or  without  an  accompanying 
consent  decree)  in  federal  court  alleging 
any  violation  of  the  Order,  whichever 
comes  later,  provided,  however,  that  the 
filing  of  such  a  complaint  will  not  affect 
the  duration  of: 

A.  Any  paragraph  in  this  Order  that 
terminates  in  less  than  twenty  yean; 

B.  Tliis  Order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 


C.  This  Order  if  such  complaint  is 
filed  after  the  Order  has  terminated 
pursuant  to  this  paragraph. 

Provided  ftirther,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  Order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
Qraer  will  terminate  aoonding  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deacuine  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 

ft  is  futxner  ordered  that  respondents 
shall,  within  sixty  (60)  days  later  service 
of  this  Order  upon  them,  and  at  such 
other  times  as  the  Commission  may 
require,  file  with  the  Cranmission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 
BaojaaiB  L  Barman, 
Acting  Secretary. 

Analysis  of  Consent  Order  To  Aid 
Pi^ic  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Safe  Brands 
Corporation,  Warren  Distribution,  Inc., 
and  ARCO  Chemical  Company. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  labeling  and 
advertising  of  Sierra  Antifreeze-Coolant 
("Sierra"),  a  propylene  glycol-based 
automobile  antifreeze  marketed  by  Safe 
Brands  Corporation  and  its  parent 
company,  Warren  Distribution,  Inc.  The 
Commission's  complaint  in  this  matter 
alleges  that  ARCO  Chemical  Company 
sold  the  propylene  glycol  ("PC")  used 
in  the  manufadure  of  Sierra  and 
provided  information  for,  participated 
in  the  preparation  of,  paid  for,  and 
reviewed  andJot  approved  Sierra 
advertising  and  promotional  materials. 
The  complaint  also  alleges  that  ARCO 
Chemical  itself  disseminated 
advertisements  under  its  own  name  for 
PG  antifreeze  generally. 

The  Commission's  complaint  charges 
that  the  resp>ondents  claimed  in 
advertising  and  promotional  materials 
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that  compared  to  qpnyentional,  ethylene 
glycoI-bMed  antifijseze  ("EG 
antifreeze").  Sieir^  and  otfier  PG 
antifreezes  am  saH^  for  the  environment 
generally.  Acc(»difig  to  the  complaint, 
although  raspond«its  had  a  reesonable 
basis  diat  Siana  add  other  PG 
antifreezes,  ccanp^ed  to  EG  antifreeze, 
are  less  toxic,  and  therefore  safer  for  that 
part  of  the  enviroianent  that  is 
composed  of  hum^,  pets,  and  wildlife 
that  mav  aoddent^y  ingest  it, 
respondents  did  net  substantiate  their 
claim  that  Sierra  and  otb«r  PG 
antifreezes  are  saftpr  for  the  environment 
generally  (e.g..  theair,  water,  soil, 
plants,  or  aquatic  life).  The  complaint 
also  alleges  that  respondents 
represented  without  adequate 
substantiation  that!  Sierra  and  other  PG 
antifreezes  are  abselutely  safe  for  the 
environment  after  ordinary  use  and  that 
because  Sierra  and  other  PG  antifreezes 
are  biode^dable,  they  are  absolutely 
safe  for  the  mviroameat  after  ordinary 
use.  The  complaint  states  that  one 
reeson  these  claims  are  unsubstantiated 
is  that  used  antifreeze,  whether  EG  or 
PG-based.  may  contain  lead  and/or 
other  substances  that  are  hazardous  to 
the  environment. 

Furthermore,  the  complaint  charges 
that  the  respondent  represented 
without  adequate  sub^antiation  that 
Sierra  and  omer  P^  antifreezes  are 
absolutely -sefe  for  people  and  p>ets.  The 
complaint  also  chavges  that  respondents 
claimed  without  adequate 
substantiation  thattbecause  Sierra  and 
other  PG  antifreezes  contain  PG — an 
ingredient  designated  by  the  Food  and 
Drug  Adminiatntien  as  "generally 
recognized  as  safe'?  and  which  is  found 
in  foods,  drugs,  cosmetics,  and  pet 
foods— they  are  absolutely  safe  for 
people  and  pets.  According  to  the 
cnnplaint,  although  respondents  had  a 
reasonable  basis  that  Sierra  and  other 
PG  antifreezes  are  lafer  than  EG 
antifreeze,  respondents  lacked 
substantiation  for  ^e  claim  that  they  are 
absolutely  sefe. 

fa  addition,  the  oomplaint  alleges  that 
the  raspoDdents  made  the 
unsubetantiated  representation  that 
compared  to  convsptional,  EG 
antifreeze.  Sierra  provides  superior 
automotive  protection  from  freezing 
temperatures.  boilHovers,  and  corrosion. 

Fmally,  the  complaint  charges  that 
the  respondents  fe{sely  and  without 
adequate  substantiation  represented  that 
Sierra  antifreeze  and  its  plastic 
container  are  recydable.  In  feet,  the 
complaint  alleges,  while  both  Sierra  and 
its  container  are  capable  of  being 
recycled,  the  vast  i|iaiority  of  consumers 
cannot  recycle  eithjsr  of  them  because 
there  are  few  collection  fecilities 


nationwide  that  accept  PG  antifreeze  w 
high-density  polyediylene  plastic 
antifreeze  omtainera  for  recycling. 

The  proposed  cansemt  order  contains 
provisimis  designed  to  remedy  the 
viol^ons  charged  and  to  prevmit  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
the  respondents  to  cease  and  desist  from 
representing  that  any  antifreeze, 
coolant,  or  deicer  product  will  not  harm 
the  eovirtmment,  is  less  harmful  to  the 
environment  than  other  products,  or 
offen  any  ravironmenta!  benefit,  unless 
the  respondents  possess  competent  and 
reliable  evidence,  which  v^en 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  the  representation. 

Part  n  of  the  proposed  order  requires 
the  respondmts  to  ceese  and  desist  from 
making  any  representation  about  the 
safety  or  relative  safety  for  htmians  or 
animals  of  any  antifreeze,  coolant,  or 
deicer  product,  unless  they  possess 
competent  and  reliabfe  scientific 
evidence  that  substantiates  the 
representation. 

Part  m  of  the  proposed  order  requires 
that  the  respondents  print  the  following 
two  statements  on  the  back  of  containera 
of  all  PG  antifreeze  or  coolant  products: 
"GAUnONARY  INFORMATION:  This 
Product  MAY  BE  HARMFUL  IF 
SWALLOWED.  STORE  SAFELY  AWAY 
FROM  CHILDREN  AND  PETS.  Do  not 
store  in  open  or  unlabeled  containers" 
and  "Clean  up  any  leaks  or  spills."  On 
the  front  of  all  such  containera  the 
following  must  be  disclosed:  "See  Back 
Panel  for  CAUTIONARY 
INFORMATION."  Part  m  also  specifies 
the  manner  in  which  these  disclosures 
must  be  made. 

Part  IV  of  the  proposed  order  requires 
the  respondents  to  cease  and  desist  from 
making  any  representation  about  the 
level  of  vehicular  engine  protection 
provided  by  any  antifreeze,  coolant,  or 
deicer  product,  imless  the  respondents 
possess  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

Part  V  of  the  proposed  order  requires 
that  the  risspondents  cease  and  desist 
from  misrepresenting  the  extent  to 
which  any  antifreeze,  coolant,  or  deicer 
product  or  its  package  is  capable  of 
being  recycled  or  the  extent  to  which 
recycling  collection  programs  are 
available. 

Part  VI  of  the  proposed  order  provides 
that,  for  up  to  100  days  after  the  service 
of  the  order,  respondoits  may  continue 
to  ship  products  fiom  existing  stock  in 
containera  with  nonconforming 
labeling. 


The  proposed  ordv  also  requires  the 
re^Mmdents  to  maintain  materials  relied 
upon  to  substantiate  the  claims  covored 
by  the  atdat,  to  distribute  o^ies  of  the 
(wder  to  cwtain  cMnpany  officials,  to 
notify  the  Conunission  of  any  changes 
in  corporate  structure  that  might  aflbct 
compUance  with  the  ordo*,  and  to  file 
one  or  more  reports  detailing 
ccmiplianoe  with  the  order.  The  order 
also  contains  a  provision  stating  that  it 
will  terminete  after  twenty  (20)  yean 
absmt  the  filing  of  a  complaint  against 
respondents  alleging  a  violation  of  the 
ordw. 

The  purpose  of  this  analysis  is  to 
fedlitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  otdm  or  to 
modify  in  any  way  their  terms. 

[PR  Doc.  95-30216  Filed  12-11-95  8:45  am] 


DEPAnfMBfT  OF  HEALTH  AND 


GENERAL  ACCOUNTINQ  OFFICE 

FMafU  Accounting  fStandmUm 
Advisory  Board 

AGENCY:  General  Accounting  Office. 

action:  Cancellation  of  December  14 
meeting. 

SUMMARY:  Pureuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hw^y  giv«i  that  the 
previously  annoimoed  December  14 
meeting  of  the  Federal  Accoimting 
Standards  Advisory  Board  has  been 
canceled.  Agenda  issues  planned  for  the 
December  meeting  will  be  discussed  at 
the  January  25  meeting,  which  will  be 
duly  annoimced  in  a  later  edition  of  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  S.  Young,  Executive  Staff 
Director.  750  First  St.,  N.E.,  Room  1001. 
Washington.  D.C.  20002.  or  call  (202) 
512-7350. 

Anifaerity:  Federal  Advisory  Cnnmittee 
Act  Pub.  L.  No.  92-463,  Section  10(a)(2),  86 
Stat  770. 774  (1972)  (current  version  at  5 
U.S.Q  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  December  7, 1995. 
Ronald  S.  YooBg. 
Executive  Director. 

(FR  Doc.  95-30245  Filed  12-11-95;  8:45  am] 
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Akofiii  ki6>t  at  rI.;  wNlMnNMl  of 
AppiVMlvfNADA'a 

AOeiCV:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

•UMMARV:  The  Food  and  Drug 
AdraiaistrBtion  (FDA)  is  withdn«ving 


approval  of  five  new  animal  drug 
applications  (NADA's).  Three  NADA's 
are  held  by  Akom,  Inc.,  and  one  eech 
is  held  by  Parice^Devis,  IMvision  of 
Warner-Lambert  Co..  and  Veterinary 
Research  and  Development,  Inc.  The 
firms  notified  the  agency  in  writing  that 
the  animal  drug  products  were  no 
longer  maii»ted  and  requested  that 
approval  of  the  applications  be 
withdrawn.  In  a  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  amending  the 
regulations  by  removing  the  entries 
which  reflect  approval  of  the  NADA's. 


EFFECTIVE  DATE:  December  22. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville.  MD  20855,  301-827- 
0159. 

SUPFLBIBITARY  arORMATION;  The 
sponsore  of  the  applications  listed  in  the 
table  in  this  document  have  informed 
FDA  that  these  animal  drug  products  are 
no  longer  marketed  and  have  requested 
that  FDA  withdraw  approval  of  the 
applications. 


NADANo. 


DfUQ  nafne 


Sponeorname  and  address 


6-032 


Diphenyttiydafaoin  sodkjm  capsules 


12-444 Sterile  prednisolone  suspension 


94-971 PtienyfcUazone  inieciion  . Do, 

110-046 -.. Dexamelhaeone  injection Do. 


Parfce-Davis.  DMaion  of  Wamer-Larrbert  Co.,  201 

Tatxx  Rd.,  Monit  Plains,  NJ  07960 
Akom.  Inc..  100  Atom  Dr..  AMa  Springs,  LA  70420 


140-904 Cepper  dtoodium  edetale  in)ecilon 


Veterinary  Research  and  DevelopmenI,  Inc.,  P.O.  Box 

1299,  Truckee,  CA  95734 


Therefore,  under  authority  delegated 
'to  the  Coaamissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  tat  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA's  6-032, 12-444,  94- 
978. 110-046.  and  140-904  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  Decmnber 
22, 1995. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  mnoving  21  CFR  520.704, 522.514, 
and  522.1880,  and  amending  21  CFR 
510.600(c),  522.540,  and  522.1720  to 
reflect  the  withdravral  of  approval  of  the 
above  mentioned  NADA's. 

Dated:  December  4, 1995. 
StaphaaF.Saadte^ 

Director,  Center  for  Veterinary  h4edicine. 
(FR  Doc  95-30122  Filed  12-11-95;  8:45  am] 
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|DoeMNo.MD-037q 

Raviaad  Complianca  Policy  Quidaa 
(CPQ'a):  AwailabUity     ■ 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


r:  The  Food  and  Drug 
Administretion  (FDA)  is  announcing  the 
revision  of  two  CPG's.  The  CPG's  are 
being  revised  because  they  contain 
outdated  information  and  misprinted 
regulatory  guidance.  This  action  is  being 


taken  to  ensure  that  FDA's  CPG's 
accurately  reflect  FDA  policy  and  to 
limit  confusion. 

DATES:  Effective  Decembw  12, 1995. 
Written  comments  may  be  submitted  at 
any  time. 

AD0RE88E8:  Submit  written  requests  for 
single  copies  of  CPG  Sec.  545.400 
"Pottery  (Ceramics);  Imported  and 
Domestic — Cadmium  Contamination" 
(CPG  7117.06).  and  CPG  Sec.  545.450 
"Pottery  (Ceramics);  Imported  and 
Domestic — Lead  Contamination"  (CPG 
7117.07)  to  the  Director,  Division  of 
Compliance  Policy  (HFC-230).  Office  of 
Enforcement,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  CPG  Sec. 
545.400  "Pottery  (Ceramics);  Imported 
and  Domestic — Cadmium 
Contamination"  (CPG  7117.06)  and  CPG 
Sec.  545.450  "Pottery  (Ceramics); 
Imported  and  Domestic — Lead 
Contamination"  (CPG  7117.07)  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.,  Rockville 
MD.  20857.  Requests  and  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  dociunent.  A  copy  of 
CPG  Sec.  545.400  "Pottery  (Ceramics); 
Imported  and  Domestic— JCadmium 
Contamination"  (CPG  7117.06)  and  CPG 
Sec.  545.450  "Pottery  (Ceramics); 
Imported  and  Domestic — Lead 
Contamination"  (CPG  7117.07)  and 


received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ronald  C.  Varsaci.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
022).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-205-4251. 

SUPPLEMENTARY  ttlFORMATION:  FDA  is 
revising  the  following  two  CPG's 
because  they  contain  outdated 
information  or  misprinted  regulatory 
guidance:  (1)  CPG  Sec.  545.400  "Pottery 
(Ceramics);  Imported  and  Domestic — 
Cadmium  Contamination"  (CPG 
7117.06),  and  (2)  CPG  Sec.  545.450 
"Pottery  (Ceramics);  Imported  and 
Domestic — Lead  Contamination"  (CPG 
7117.07). 

The  guidance  for  flatware  and  small 
hoUowware  in  CPG  Sec.  545.400  and  for 
pitchers  in  CPG  Sec.  545.450  was 
mistakenly  printed  as  0.05  instead  of  0.5 
microgram/milliliter.  The  CPG's  are  also 
being  revised  to  specify  current 
methodologies  in  the  Official  Methods 
of  Analysis  of  the  Association  of  Official 
Analytical  Chemists  International 
(AOAC)  and  to  include  the  American 
Society  for  Testing  Materials  (ASTM) 
and  Laboratory  Information  Bulletin 
(LIB)  methodologies.  The  CPG  provides 
guidance  on  recommending  legal 
actions  and  on  when  entries  of  potteries 
should  be  detained  based  on  cadmium 
or  lead  contamination.  To  minimize  any 
confusion  that  may  exist,  FDA  has 
decided  to  issue  revisions. 
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Oited:  Dacember  SI  JSes. 
GwyDylaln.  ^ 

Acdiu  As$ociat8  Ct»$misskmerfor 
RafiimoryAffatM. 
(FR  Doc  95-30171  F^ed  12-11-95: 8:45  am] 


NMionai  Hiwiiuiev  Qi  nesrei 
NalioMi  bwMiite  ^Dental 

l^k^^^  off  Cte^^tfl  l^^ttlliwi 

Pursuant  to  Section  10(d)  of  tbe 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U-S-C,  Appendix  2).  notice 
is  hereby  given  of  ihe  following 
National  Institute  Of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  Natienal  Institute  of  Dental 
Reeearch  Special  Embhaiis  Panel-Review  of 
R03  Small  Grants— 96-05  (TelecoofBience). 

Oite*:  December  19, 1995. 

Time:  1  pm. 

Mice.  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  o^  Health,  Bethesda.  MD 
20892. 

Contact  Penon:  Dn  William  Gartland, 
Scientific  Review  Ac^ninistratcv,  4500  Center 
Drive,  Natcher  Buihi}ng.  Room  4AN-44F, 
Bethesta.  MD  20892.  t301)  594-2372. 

Putpoee/ Agenda:  1o  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Nome  of  SEP:  Natit>nal  Institaite  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
Research  Projects,  Small  Business  Grants, 
and  Conference  Grants — 9&-06. 

Dotes:  December  It,  1995. 

Time:  8  am.  ! 

Place:  Bethesda  Msrriott  Hotel;  5151  Pooks 
Hill  Road,  Bethesda.  MD  20814. 

Contact  Penon:  Ihi  Geotga  Hausch,  Chief, 
Grants  Review  Secti«i.  4500  Center  Drive, 
Natcher  Buidllng,  Room  4AN-44F,  Bethesda, 
MD  20892.  (301)  594^-2372. 

Puq>o$e/ Agenda:  to  evaluate  and  review 
grant  applications  aqd/or  contract  proposals. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  above 
meetings  due  to  th^  urgent  need  to  meet 
timing  umitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special.  Emphasis  Panel-Review  of 
Oral  Cancer  Centers— -96-07. 

Dotes:  January  7-1fl,  1996. 

Time:  8  am.  j 

PIbce:  Hyatt  Rageqcy  Bethesda,  One 
Bethesda  Metro  Cenisr,  Bethesda,  MD  20814. 

Contact  Penon:  D^.  Yong  Shin,  Scientific 
Review  Administratfr,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892.  (301)  594-23'72. 

Purpote/ Agenda:  To  evaluate  and  review 
grant  applications  add/or  contract  proposals. 

Mime  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
tlie  Conference  Grants — 97-10 
(Telecoafareoce). 

Doles;  January  18.11966. 

r/zne:llam. 


Place:  Natdier  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20802. 

Contact  Penon:  Dr.  Gea^gs  Hauach,  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Rocmu  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpoee/Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Mune  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Pand-Review  of 
Coop  Agreement  Applications — 96-08. 

Dotes;  January  23-24, 1996. 

Time:  8  am. 

Ffoce:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda.  MD  20814. 

Contact  Person:  Dr.  Philip  Washko, 
Scientific  Review  Administrator,  4500  Center 
Drive,  Natcher  Building,  Room  4AN-44F, 
Bethesda,  MD  20892.  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  andyor  contract  proposals. 

The  meetings  will  be  closed  in 
accordance  with  the  provision  set  forth 
in  sees.  552b(c)(4)  and  S52b(c)(6),  Title 
5,  U.S.C  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  December  7, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  95-30303  Filed  12-11-95:  8:45  am] 
8NJJNQ  0001  414a-ai-«i 


DhrMon  of  n6666rch  Qranis;  Notte*  of 
Clo««d  MMtings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Oants  Special  Emphasis 
Panel  (SEP)  meetings. 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Ginical  Sciences. 

Dote:  December  12, 1995. 

Time:  5:15  p.m. 

Place:  NIH.  Rockledge  2,  Room  4104, 
Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4104,  Bethesda, 
Maryland  20892.  (301)  435-1787. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  13, 1995. 

Time:  4  p.m. 

Pface:  NIH,  Rockledge  2,  Room  4148, 
Telephone  Conference. 


Contact  Penon:  Dr.  Philip  L  Perkins. 
Scientific  Review  Administratar.  6701 
Rockledge  Drive,  Room  4148,  Bethesda, 
Maryland  20892.  (301)  435-1787. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  tkxm  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  tbe  grant  review 
and  funding  cycle. 

The  meetmgs  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333. 93.337,  93.393- 
93.396,93.837-93.844,93.846-93.878, 
93.892, 93.893,  National  Institutes,  of  Health, 
HHS). 

Dated:  December  6, 1995. 
SnaaniLFeldmaB, 
Committee  Management  Officer,  NIH. 
(FR  Doc  95-30304  Filed  12-11-95;  8:45  am] 
I  0001  414a-0M» 


Sub«lanc6  AbuM  and  Mmtal  HMlth 
Sfvte—  AdminMration 

Offlo*  for  Woman's  S«rvicM;  Notioa  of 
Maaling 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Advisory  Q>mmittee  for  Women's 
Services  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  in  January  1996. 

The  meeting  of  the  Advisory 
Committee  for  Women's  Services  will 
include  a  discussion  of  and  update  on 
policy  and  program  issues  relating  to 
women's  substance  abuse  and  mental 
heahh  service  needs  at  SAMHSA, 
including  the  SAMHSA  fiscal  year  1996 
budget  and  reauthorization;  regional 
meetings  on  SAMHSA 's  propc»ed 
Performance  Partnership  Grants; 
SAMHSA  policy  on  inclusion  and 
attention  to  the  needs  of  women  and 
racial/ethnic  minority  populations;  '- " 
activities  of  the  National  Women's 
Resource  Center  for  the  Prevention  and 
Treatment  of  Alcohol,  Tobacco  and 
Other  Drug  Abuse  and  Mental  Illness; 
monitoring  the  impact  of  change  at 
HHS;  and  a  discussion  of  data  collection 
pertaining  to  women. 

A  summary  of  the  meeting  and/or  a 
roster  of  committee  members  may  be 
obtained  from:  Pamela }.  McDonnell. 


Executive  Secretary,  Advisory 
Committee  fat  Women's  Services,  Office 
for  Women's  Services.  SAMHSA, 
PaiUawn  Building,  Romn  13-99, 5600 
Fishers  Lane.  RodcviUe.  Maryland 
20857.  Telephtme:  (301)  443-5184. 
Substantive  information  may  be 
obtained  from  the  contact  whose  name 
and  telephone  number  is  listed  below. 

Cmnmittee  Name:  Advis(Hy  Committee  far 
Women's  Services. 
_  MsetingDotefsj:  January  8-9, 1996. 

Phce:  Confarence  Roob  H,  Parklawn 
Building,  5600  Fishers  Lane,  RockviUe, 
Mar^and  20657. 

Open:  January  8: 8:30  a.m.  to  5:00  pjn.; 
January  9: 8:30  a.m.  to  adjournment 

Contact:  Pamela ).  McDonnell,  Room  13- 
99,  ParUawn  Building.  Telephone  (301)  443- 
5184. 

Dated:  December  6, 1998. 
lariUpev. 

Conunittee  Manageatent  Officer,  SiAstance 
Abuee  and  Mental  Health  Services 
Administration. 
(FR  Doc  95-30170  Filed  12-11-95;  8:45  am] 
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DEFARTMBIT  OF  THE  MTEMOA 

Buiaau  of  Indian  AfWra 

Uppar  flkagK  mdtan  Trtba  Uquer 
Conlral  Ofdinanca 

AQBICY:  Bureau  of  Indian  AfEsirs. 
Interior. 

action:  Notice. 


r:  This  Notice  is  published  in 
accordance  with  autlxmty  delegated  by 
the  Secretary  of  the  Interi<v  to  the 
Assistant  Secretary— Indian  Afhirs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15. 1953. 67  Stat.  586, 18 
U.S.C  1161. 1  certify  that  by  Resolutitm 
No.  95-18,  the  Upper  Skagit  Indian 
Tribe  Liquor  Control  Ordiaance  was 
duly  adt^ted  by  the  XJppai  Skagit 
Indian  Tribe  en  May  4, 1995.  This 
Ordinance  pranrides  far  the  possession, 
sale,  intnx^ictton  lor  sale,  purchase,  or 
other  dealing  in  alcoholic  beverages 
within  Upper  Sk^t  Indian  Trftw 
country,  as  defined  by  18  U.S.C.  1151. 
■A118:  This  Odinanoe  is  efbctive  as  of 
December  12. 1995. 


I  af  Judicial 
DIviska  af  Tribal  Cewwiniet  Services, 
1969C  Slieet.  N.W..  M&>IM1-*iO. 
,OjC 

U9g)Mi   IMi.  .1    if  ." 


Upper  Sk^  Indiaa  Trike 
Control  Ordinance 

Part  I.  Policy  and  Definitions 

Section  1.1.  Public  Policy  Declared 

This  Ttibal  Liquor  Control  Ordinance 
shall  be  dted  as  the  "Upper  Skagit 
Tribal  Liquor  Control  Ordinance"  (the 
"Ordinance").  Under  the  inherent 
sovereignty  of  the  Upper  Skapt  Indian 
Tribe  (the  "Tribe"),  this  Ordinance  shall 
be  deemed  an  exercise  of  the  Tribe's 
power  for  the  protection  of  the  weUare, 
healUi,  peace,  morals  and  safety  of  the 
members  of  the  Tribe.  It  is  further  the 
Tribe's  policy  to  assure  that  any 
transaction,  importation,  sale  or 
consumption  involving  an  alcoholic 
bevnage,  while  within  the  Tribe's 
furisdiction,  shall  occur  in  strict 
compliance  with  this  Ordinance,  the 
laws  of  the  United  States  and  where 
applicable,  the  State  of  Washington. 

Section  1.2.  Definitions  a 

The  stated  terms  are  defined  as 
follows: 

a.  "Alcoholic  Beverage"  shall  mean 
any  intoxicating  liquor,  beer  or  any 
wine,  as  defined  under  the  provisions  of 
this  Ordinsnce  (»  other  applicable  law; 

b.  "Tribal  Council"  ^hall  mean  the 
Tribd  Council  of  the  Upper  Skagit 
Indian  Tribe,  which  is  its  governing 
body. 

c.  "Legal  Age"  shall  mean  the  age 
requirements,  as  defined  in  Part  n. 
Section  2.2. 

d.  "Sale"  shall  mean  the  serving  of 
any  contents  of  any  bilged,  bottled, 
bmed,  canned  or  kegged  alcoholic 
beverage  by  any  means  whatsoever  for 
a  consideration  of  currency  exchange. 

Section  1.3.  General  Prohibition 

H  shall  be  a  violation  of  Tribal  law  to 
manufacture  for  sale,  to  sell,  ofier  or 
keep  for  sale,  possess.  tranq>ort  or 
conduct  any  transaction  involving  any 
akoholic  beverage  except  in  compliance 
with  the  terms,  conditions,  limitations, 
and  restrictiois  specified  in  this 
Ordinance. 

Section  1.4.  Tribal  Control  of  Alcdwlic 
Beverages 

The  Tribal  Caundl  shafl  have  the  sole 
and  exclusive  right  to  authorin  the 
impertation  of  alcohoHc  bevMages  into 
the  Upper  Skagit  Reaervatioa  and  Indian 
Qxinify  over  whkii  the  Uppw  Skagit 
Tribe  has  ^uisdiction  far  sale  or  far  the 
pwpeee  of  oonductiag  tranisctiwn 

d  no  L 
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jurisdiction  unless  authorized  by  the 
Tribal  Council  to  do  so. 

Section  1.5.  Community  On-Site  Sales 

The  Tribal  Cotmdl  shall  establi^  and 
maintain  within  the  Upper  Skagit 
Reservation  a  Casino,  including  full- 
service  restaurants  and  bar,  all  of  which 
are  located  within  the  Casino  Facility, 
which  shall  be  authorized  to  store  and 
sell  alcoholic  beverages  in  conjunction 
with  the  operation  of  the  restaurants 
and  bar  and  in  accordance  with  tbe 
provisions  of  this  Ordinance.  The  Tribal 
Council  shall  set  the  prices  of  alcoholic 
beverages  sold. 

Section  1.6.  State  of  Washington 
Licenses  and  Agreements 

The  Tribe/casino/licensee/operator 
may  negotiate  an  agreement  or  obtain  a 
State  of  Washington  liquor  license  for 
any  Tribally-operated  establishment  that 
sells  alcoholic  beverages  or  conducts 
transactions  involving  alcoholic 
beverages  to  the  extmit  required  by 
applicable  law  in  (uder  to  allow  the 
Tribe  to  sell  liquor  on  the  Upper  Skagit 
Reservation  or  in  Indian  Coimtry  under 
the  Tribe's  control. 

Port  n.  Compliance  With  the  Lawt  <^the 
State  of  Washington 

Section  2.1.  Applicability  of  State  Law 

The  Tribe  and  its  agents  shall  act  in 
conformity  with  State  laws  regarding 
the  sale  of  liquor  to  the  extent  required 
by  applicable  federal  law,  including  18 
U.S.C.  §1161. 

Section  2.2.  Persons  Under  21  Years  of 
Age:  Restrictions 

The  Tribe  riiall  comply  with  the  State 
of  Washington  laws  regarding 
restrictions  on  the  sale  of  alcoholic 
beverages  to  persoiu  under  the  age  of  21 
years  in  any  Tribal  establishment 
operating  pursuant  to  the  provisions  of 
this  Ordinance. 

Section  2.3.  Restrictions  on  Intoxicated 
Persons 

No  Tribally-operated  or  licensed 
establishment  shall  sell,  give,  or  furnish 
any  alct^olic  beverage  or  in  any  way 
allow  any  akoholic  beverage  to  be  sold, 
given  or  furnished  te  a  person  who  is 
obviottsly  intoxicated. 

Section  2.4.  Noun  and  Days  of  Sale 


dayswiriah 
applkaUa 


urlioanaad 
shaUaaH  or  furnish 

an-sile 
anijr  dttriag  boern  ar  en 
are  in  cempliaDoe  wiih 


83724  Federal  Register  /  VoL  60.  No.  238  /  Tuesday.  December  12.  1995  /  Notices 


Federal  Regiater  /  VoL  60.  No.  238  /  Tuesday,  December  12.  1995  /  Notices 


63725 


Part  m.  Tribal  Licensing  and  Regulation 
Section  3.1.  Powe^  to  License  and  Tax 

Tbe  power  to  establish  tribal  licenses 
and  levy  taxes  un4er  the  provision  of 
this  Ordinance  is  f  ested  exclusively 
with  the  Tribal  Council  If  tiie  Tribal 
Council  enters  intf  any  agreements  with 
the  State  regarding  the  sale  of  liquor,  the 
agreement  uiall  be  deemed  to  constitute 


Tribal  Law. 


( 


Section  3.2.  TTibally-Owned 
Establishments 

The  Tribal  Counjcil  can  issue,  by 
resolution,  an  app^priate  license  to  a 
Tribally-owned  esjablishment  upon 
determining  the  site  for  the 
establishment  andiobtaining  the 
necessary  licensing  or  agreement  from 
tlw  State  of  Washiagton. 

Section  3.3.  Licenae  of  Retail  Sales 

3.3.1  The  Tribal  Council  shall  have 
the  powv  to  issue  ilioenses  to  any  tribal 
or  state  chartered  ^orpor^oD, 
individual  m  partaoship  or  other  entity 
to  imdertake  any  sales  or  transactions 
which  the  Tribe  itself  has  the  poww  to 
undertake  under  tUs  ordinance  for  the 
sale  of  alcoholic  beverages  at  a  retail 
store. 

3.3.2  Applications  for  a  License  shall 
be  submitted  in  the  form  prescribed  by 
the  Tribal  Coimcil  or  its  authorized 
employees.  The  Ti|bal  Council  may, 
witiiin  its  sole  dis<iretion  and  subject  to 
the  conditi<ms  in  this  Ordinance,  issue 
OT  refuse  to  issue  the  License  appUed  for 
upon  payment  of  such  fee  as  the  Tribal 
Council  may  presorifae. 

3.3.3  Evmy  lice^  shall  be  issued  in 
the  name  of  the  applicant  and  no  license 
shall  be  transferable  or  assignable 
without  the  writtef  approval  of  the 
Tribal  Council,  nol  shall  the  licensee 
allow  any  other  perami  or  entity  to  use 
the  license.  ] 

3.3.4  The  Tribal  Council  may,  for 
violations  of  this  Ordinance,  suspend  or 
cancel  any  license.  Prior  to  cancellation 
or  suspension  of  a  iicense,  the  Tribal 
Council  shall  send  notice  of  its  intent  to 
cancel  or  suspend  tiie  license  to  the 
licensee.  A  licenseb  whose  Liquor 
License  is  cancelled  or  suspended  by 
the  Tribal  Councillshall  be  entitled  to 
appeal  the  cancellation  at  suspension 
v^thin  10  days  of  the  receipt  from  the 
Tribal  Council  of  siuch  notice  by  filing 

a  Notice  of  Appeal  with  the  Clerk  of  the 
Tribal  Court,  llie  ippeal  of  any  such 
Notice  shall  be  determined  by  the  Tribal 
Court  in  accordance  with  the 
Ordinances  of  the  Tribe  governing 
Tribal  Couri  actions  and  the  decision  of 
the  Tribal  Court,  iacluding  any  appeal 
within  the  Tribal  Court  system,  shall  be 
final  and  binding  iia  the  parties. 


3.3.9  No  license  issued  undat  this 
Ordinance  shall  be  valid  for  a  period 
longer  than  one  year. 

Section  3.3.4.  Regulations 

The  Tribal  Coimcil  may,  consistent 
with  this  Ordinance,  adopt  regulations 
it  deems  necessary  to  implement  this 
Ordinance. 

Part  IV.  Construction 

Section  4.1.  Severability 

If  any  part  of  this  Ordinance,  or  the 
application  thereof  to  any  party,  person, 
or  entity  or  to  any  circmnstances,  shall 
be  held  invalid  for  any  reason 
whatsoever,  the  remainder  of  the  section 
or  Ordinance  shall  not  be  affected 
thereby,  and  shall  remain  in  full  force 
and  effect  as  though  no  part  thereof  bad 
been  declared  to  be  inviuid. 

Section  4.2.  Amendment  or  Repeal  of 
Ordinance 

This  Ordinance  may  be  amended  or 
repealed  by  a  majority  vote  of  the  Tribal 
Council.  Ajay  amendment  to  this  Liquor 
Ordinance  shall  be  published  as 
required  pursuant  to  Federal  Law. 

Section  4.3.  Sovereign  Immunity 

Nothing  in  this  Ordinance  is 
intended,  nor  shall  anything  contained 
in  it  be  construed,  as  a  waiver  of  the 
sovereign  immunity  of  the  Upper  Skagit 
Indian  Tribe. 

Section  4.4.  Efiiective  Date 

This  Ordinance  shall  be  efiective 
upon  the  date  that  the  Secretary  of  the 
Interior  certifies  this  Ordinance  and 
publishes  it  in  the  Federal  Register. 

Section  4.5.  Jurisdiction 

Notwithstanding  anything  in  this 
Ordinance  to  the  contrary,  nothing 
herein  is  intended,  nor  shall  it  be 
construed,  as  a  grant  of  jurisdiction  from 
the  Upper  Skagit  Indian  Tribe  to  the 
State  of  Washington  beyond  that 
provided  by  applicable  law.  The  Tribe 
shall  operate  in  conformity  with  State 
law  and  Tribal  Law  to  the  extent 
provided  pursuant  to  18  U.S.C.  §  1161. 

Dated:  December  5, 1995. 
Ada  E.  Dmt, 

Assistant  Secretary— Indian  Affairs- 
(FR  Doc  95-30244  Filed  12-11-95;  8:45  am] 
MLLMQ  COOC  lilt  M  r 


National  Park  Servica 

National  Regiater  of  HIatoric  Placaa; 
Notification  of  Pending  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 


by  the  National  Park  Service  before 
December  2, 1995.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Swvice,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  OMnmenU 
should  be  submitted  by  December  27, 
1995. 

Paul  R.  liWtigiian, 
Acting  Keeper  of  die  National  Register. 

GOLORADO 

Denver  Conaty  '   >■  ■■'■■■'  - 

Austin  Building,  2400-2418  k.  COtfibc  and 
1742  Josephine  St.,  Denver.  95001512 

Jefienon  County 

Thiede  Ranch,  22258  Shingle  Creek  Rd.. 
Goldeo.  95001509 

LaiiflMT  Comity 

Baldpate  Inn,  4900  S.  CO  7,  Estes  Park 
vicinity,  95001510 

MoffiM  County 

Vanatta  Apartments,  660  Yampa  Ave.,  Craig, 
95001S11 

Ouray  CoHBly 

Jackson,  George,  House,  129  Citadel  Dr.. 
Ridgway  vicinity,  95001^)8 

HAWAD 

HhmIuIh  Ceoaty 

Aiea  Sugar  Mill,  99—197  Aiea  Heights  Dr., 
Aiea,  95001501 

INDIANA 

CamlCMMly 

Adams  Mill  Covered  Bridge,  Co.  Rd.  50  E 
over  Wildcat  Cr.,  Cutler  vicinity,  95001537 


Pleasant  Hill  Church,  Jet.  of  Co.  Rd.  400  S 
and  Co.  Rd.  675  W,  Logansport  vicinity, 
95001539 

iXdmteCeaaty 

Dubois  County  Courthouse,  One  Courthouse 
Sq.,  Jasper,  95001538 

MarioBCauiity 

Homecroft  Historic  District,  Roughly 
bounded  by  Madison  Ave.,  Southview  Dr., 
Orinoco  Ave.,  and  Banta  Rd.,  Homecroit, 
95001536 

Marshall  Ceurty 

Culver  Commercial  Historic  District  Roughly 
bounded  by  Washington  St,  the  N-S  alley 
E  of  Main  St.  Madison  St.  and  Ohio  St, 
Culver,  95001530 

Montgomery  County 

Noimal  Hall,  Jet.  of  W.  Main  and  Harrison 
Sts.,  NW  comer,  Ladoga,  95001533 

Morgan  County 

Hite — Finney  House,  183  N.  Jefferson  St, 
Martinsville,  95001532 


Morgan  County  Courthouse,  Courthouse  Sq., 
Martinsville,  95001531 

Orange  Comity 

Newberry  Friends  Meeting  House,  US  150/IN 
56  W  of  PaoU,  Paoli  vicinity,  95001534 

Poaey  Comity 

Mount  Vemon  Site,  Address  Restricted, 
Mount  Vemon  vicinity,  95001542 

St.  loeqph  Comity 

Battell  Park  Historic  District,  Mishawaka 
Ave.,  Mishawaka,  95001541 

Shelby  Comity 

Shelbyville  High  School,  Jet.  of  Second  and 
Tompkins  SU..  Shelbyville,  95001535 

Steuben  County 

Pokagon  State  Park  (New  Deal  Resources  In 
Indiana  State  Parks  MPS)  5  mi.  N  of 
Angola,  W  of  US  27,  Angola  vicinity, 
95001540 

KENTUCKY 

Bourbon  Comity 

Glen  Oak,  1004  Thatchers  Mill  Rd.,  Paris 
vicinity,  95001513 

Edmonson  Comity 

Mitchell— Estes  Farmstead,  1706  Upper 
Smiths  Grove  Rd.,  Smiths  Grove  vicinity, 
95001528 

Kenton  County 

Covington  Downtown  Commercial  Historic 
IHstrict  (Boxmdary  Increase),  701, 702,  709, 
711,  713.  715.  722  and  723-725  Scott 
Blvd.,  Covington,  95001525 

Madison  County 

Boone  Tavern,  100  Main  St,  Berea,  95001527 

Sin^Mon  Comity 

Cedars,  The,  812  E.  Cedar  St,  Franklin, 

95001516 
Hampton  Hall,  6240  BowUng  Green  Rd., 

Franklin,  95001519 
Hargis  House,  300  E.  Cedar  St,  Franklin, 

95001518 
Harristown  Historic  District  Roughly 

bounded  by  Walker  Ave.,  Bell  St.,  W. 

Washington  St  and  West  St,  Franklin, 

95001515 
Moore,  Randolph  Gilbert,  House,  321  S. 

College  St.,  Franklin,  95001517 
Triple  Pine  Farm.  5945  Bowling  Green  Rd., 

Franklin,  95001520 
West  Cedar  Street  Historic  District.  W.  Cedar 

St,  N  and  S  sides,  between  N.  High  and 

West  Ste.,  Franklin,  95001514 

Wairen  County 

College  Hill  Historic  District  (Boundary 
Increase),  416  E.  12th  Ave..  Bowling  Green, 
95001526 

MARYLAND 

Howard  Comity 

Brick  House  on  the  Pike,  9465  Baltimore 
National  Pike.  ElUcott  City.  95001522 

NEBRASKA 

Dodge  County 


Turner,  George  and  Nancy,  House,  78  S.  C 
St.,  Fremont,  95001502 

NORTO  CAROLINA 

Watauga  County 

US  Post  Office— Boone,  679  W.  King  St. 
Boone,  95001521 

OKLAHOMA  * 

Oklahoma  Comity 

Elks  Victory  Lodge— Ruby's  Grill  Building, 
322  NE  2nd,  Oklahoma  Qty.  95001498 

Haywood  Building,  307  NE  2nd.  Oklahoma 
Qty.  95001499 

Littlepage  Building,  219  N.  Central  Ave., 
Olclahoma  City.  95001500 

OREGON 

Douglas  County 

Umpqua— Eden  Site,  Address  Restricted, 
ReedspOTt  vicinity,  95001524 

TENNESSEE 

Wilson  County 

Castle  Heights  Academy  Historic  District,  Jet. 
of  Castle  Heights  Ave.  N.  and  Cadet  Ct., 
Lebanon,  95001507 

VERMONT 

Grand  Isle  County 

Grand  Isle  County  Courthouse,  US  2,  North 
Hero.  95001523 

Lamoille  County 

Lamoille  County  Courthouse,  Main  St.,  Hyde 
Park.  95001497 

WASHINGTCm 

Spokane  County 

Fuller,  W.P.,  and  Company  Warehouse,  E. 
Ill  and  E.  115  Desmet.  Spokane,  95001529 

«  WISCONSIN 

Dodge  Comity 

Schulze,  Ferdinand,  House,  N.  4262  Daley 
Rd..  Hustisford,  95001503 

Forest  Comity 

Camp  Five  Farmstead,  5466  Connor  Farm 
Rd.,  Laona,  95001506 

Waukesha  County 

Block  C  Historic  District,  Roughly  bounded 
by  W.  Main  St. ,  Caspar  St.  and  Broadway, 
Waukesha.  95001504 

Winnebago  County 

Brooklyn  No.  4  Fire  House,  17  W.  Sixth  Ave., 
Oshkoeh,  95001505 

IFR  Doc.  95-30225  Filed  12-11-95;  8:45  am] 

IN.LMQ  0001  4310-9»-P 


INTERSTATE  COMMERCE 
COMMISSION 

Relaaaa  of  Waybill  Data 

The  Commission  has  received  a 
request  from  Escalation  Consultants, 
Inc.,  for  permission  to  use  certain  data 
from  the  Commission's  1988  through 


1994 1.CC.  Waybill  Samples:  A  copy  of 
the  request  (WB489  —  11/11/95)  may  be 
obtained  frcnn  the  LC.C  Office  of 
Economic  and  Environmental  Analysis. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data: 
therefore.  If  any  parties  object  to  this 
request,  they  should  file  their  objections 
with  the  Director  of  the  Commission's 
Office  of  Economic  and  Environmental 
Analysis  within  14  calendar  days  of  the 
date  of  tius  notice.  The  rules  for  release 
of  waybill  data  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196. 

Vemon  A.  Williams,  . 
Secretary. 

(FR  Doc.  95-30242  Filed  12-11-95;  8:45  am] 
BILUNQ  OOOe  7MB-ei<» 

[FInanoe  Docttet  No.  32819] 

Toledo,  Paoria  and  Waatam  Railway 
Corporation;  Trackage  RIghta 
Exemption;  Burtlngton  Northam 
fMlroad  Company 

Burlington  Northern  Railroad 
Company  (BN)  has  agreed  to  grant 
overhead  trackage  rights  to  Toledo. 
Peoria  and  Western  Railway 
Corporation  (TP&W)  over  the  trackage  of 
BN  located  between  BN  milepost  00.0  at 
Galesburg,  IL,  and  BN  milepost  52.3  at 
Peoria,  IL  The  purpose  of  this 
transaction  is  to  enable  TP&W  to 
connect  with  BN  and  The  Atchison, 
Topeka,  and  Santa  Fe  Railway  Company 
(Stmta  Fe)  at  Galesburg.  The  trackage 
rights  were  to  become  effective  on  or 
after  November  29, 1995. 

These  trackage  rights  have  been 
granted  pursuant  to  a  settlement 
agreement,  dated  May  5, 1995,  which 
was  entered  into  by  TP4W,  on  the  one 
hand,  and,  on  the  other,  BN  and  Santa 
Fe  in  connection  with  the  BN/Santa  Fe 
control  proceeding  in  Finance  Docket 
No.  32549,  Burlington  Northern  Inc.  and 
Burlington  Northern  Railroad 
Company— Control  and  Merger— Santa 
Fe  Pacific  Corporation  and  "Hie 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company.  Under  the  agreement,  TP&W 
also  is  to  provide  haulage  services  for 
BN  and  Santa  Fe  between  Galesburg  and 
Peoria,  IL. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Karl  Morell,  Suite  1035, 1101 
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Pennsylvania  Avedue,  N.W., 
Washbigton,  D.C.  30004. 

As  a  condition  t6  use  of  this 
exemption,  any  enbloyees  adversely 
afiiscted  by  the  tracMge  rights  will  he 
protected  piinuantsto  Norfolk  and 
Western  tfy.  Co—Ttackage  Rights— BN. 
354 1.CC.  605  (197B),  as  modified  in 
Mendocino  Coast  I\y..  Inc.— Lease  and 
Operate.  360 1.CC!653  (1980). 

Dedded:  Oecembef  4, 1995. 

By  the  Commimioq,  Joasph  H.  Oettmar, 
Aetiag  Dinctor,  OtRfp  of  Proceedingi. 

V«MaA.«Hlli«M,i 

Secretary.  | 

IFR  Doc.  95-30241  Filed  12-11-95;  8:45  am] 

■LUNQ  COOe  7MS-«1-»  ^ 


[Docket  Nee.  AB-aM  (8uM«a  2X)  and  AB- 
3  (Subtle.  l2SXn 

Tmm  NortheMlwIi  DMslon.  Md- 
IMchigen  RaMread^  Inc.; 
Dieconlinuanoe  of  IService  EMmption; 
in  Lamar  andRad  dhrar  CounUaa,  TX; 
Miaaouri  Pacific  R^Hroad  Company: 
Abandonment  Exemption;  in  Lamar 
and  Itod  IVvar  Countlaa,  TX 

Texas  Northeastan  Division,  Mid- 
Michigan  Railroadilnc.  (TNER),  and 
Missouri  Pacific  Railroad  Company 
(MP)  have  filed  a  notice  of  exemption 
under  49  CFR  pari  1152  subpart  F— 
Exempt  Abandorwients  and 
Discontinuances  faf  TNER  to 
discontinue  service  over  and  MP  to 
abandon  29.1  miles  of  rail  line 
extending  from  Claricsville  (milepost 
61.5)  to  IHiris  (milepost  90.6),  in  Lamar 
and  Red  River  Couaties.  TX.' 

TNER  and  MP  ceflify  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
can  be  rerouted  ov4r  other  lines;  (3)  no 
formal  complaint  ^ed  by  a  user  of  rail 
service  cm  the  line  (or  by  a  State  or  local 
government  entity  Icting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either 'is  pending  with  the 
Commission  or  witb  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  bquirements  at  49 
CFR  1105.7  (environmmtal  reports),  49 
CFR  1105.8  (historic  xeports).  49  CFR 
1105.11  (transmittal  letter).  49  CFR 


■  Punuant  to  49  CFR  l|52.S0(dK2).  the  nilnwd 
miut  flla  a  vffifl«d  notic*  with  th«  CommiMion  at 
kaat  SO  days  bafen  tha  ^faandoomant  or 
djacontinuanca  U  to  ba  amaunuDatad.  Tha 
applicant*,  in  thair  varii!|Bd  notica.  indicatad  a 
prepoaad  conaumiaatioq  data  of  January  3. 1996. 
Bacinaa  tha  varifiad  notka  wu  not  filad  until 
Notwnbat  22, 1998,  consummation  ahould  not  hava 
baan  prapoaad  to  take  pkca  baiora  January  11, 
1999.  Aj^licuta'  lapratentativaa  hava 
(ttbaaqnantly  agraad  t}ta|  tha  propoaad 
conaununation  data  ia  January  11, 1996. 


1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption.,  any  employee  adversely 
afiiected  by  the  abandonment  or 
discontinuance  shall  be  protected  under 
Or^on  Short  Line  R.  Co. — 
Abandojunent — Goshen,  360  LCC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  fonnal  expressioni  of 
intent  to  file  an  ofiier  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
11. 1996,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),*  and 
trail  vse/rail  banking  requests  under  49 
CFR  1152.29  *  must  be  filed  by 
December  22, 1995.  Petitions  to  retqien 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
January  2, 1996.  with:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington,  DC  20423.' 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives:  Michael  W. 
Blaszak,  Texas  Northeastern  Division. 
Mid-Michigan  Railroad,  Inc..  211  South 
Leitch  Avenue,  LaGrange.  IL  60525- 
2162;  and  Joseph  D.  Anthofer,  Union 
Pacific  Railroad  Co.,  1416  IDodge  Street, 
Chnaha,  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

TNER  and  MP  have  filed  an 
environmental  report  which  addresses 
the  effiscts  of  the  abandonment  and 
discontinuance,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 


'  A  (tay  will  ba  iasued  routinely  by  tha 
Commiaaion  in  those  proceedings  where  an 
informed  decision  on  environinentai  issue* 
(whether  raised  by  a  party  or  by  the  Cominiasion'* 
Section  of  Environmental  Analysis  in  its 
Independent  investigation)  cannot  be  made  before 
tha  effective  date  of  this  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines.  S  I.C.C2d 
377  (1989).  Any  entity  seeiung  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  tha 
Cainmission  to  review  and  act  on  the  request  before 
tha  effiactive  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment— Offert  of 
Finan.  Assist..  4  LCC.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  uaa 
request  as  long  as  it  retains  jurisdiction  to  do  so. 

'  Legislation  to  terminate  the  Commission  on 
Dacanjwr  31, 1995,  is  now  pending  enactment 
Until  further  notice,  partiee  submitting  pleadings 
should  continue  to  use  the  current  name  and 
addresa. 


(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  15, 1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  IS  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent-decision. 

Decided:  December  6, 1995. 

By  the  Commission.  David  M. 
Konschnik,  Director,  Office  of 
Proceedings. 
Veraoo  A.  Williams, 
Secretary. 

IFR  Doc.  95-30243  Filed  12-11-95;  8:45  am] 
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JUDICIAL  CONFERNECE  OF  THE 
UMTEO  STATES 

Maating  of  tha  Judicial  Confafanca 
Commitlaa  on  Rulaa  of  Praetica  and 
Procadura 

AQENCY:  Judicial  Conference  of  the 
United  States  Committee  on  Rules  of 
Practice  and  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Committee  on  Rules  of 
Practice  and  Procedure  will  meet  on 
January  10,  at  7  p.m.,  and  on  January  11 
and  12,  at  8:30  a.m.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  January  10-12, 1996. 

ADDRESSES:  The  Ritz-Carlton,  Marina 
del  Rey,  4375  Admiralty  Way,  Marina 
del  Rey,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  December  6, 1995. 
John  K.  Raitie), 

Chie/,  Rules  Committee  Support  Office. 
[FR  Doc.  95-30217  Filed  12-11-95;  8:45  am) 
MUMS  cooi  ttio-es-M 


OEPARTMEHT  OF  JUSTICE 

Bureau  Of  Justloa  Stadadea 
[OJPNe.ioeq 
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National  Criminal  HIatory  Improvamant 
Program  f'NCHIP")  Advanced  Stata 
Award  Program  C'ASAP") 

November  7, 1995. 

aobncy:  Department  of  Justice,  Office  of 

Justice  Pro-ams.  Bureau  of  Justice 

Statistics. 

ACTION:  Notice  of  program  plan. 

SUMMARY:  The  Bureau  of  Justice 
Statistics  (BJS)  is  publishing  this  notice 
to  annoimce  tbe  initiation  of  the 
National  Criminal  History  Improvement 
Pro-am  (NCHIP)  Advanced  State 
Award  Program  (ASAP).  The  grant 
program  implements  the  grant 
provisions  of  the  Brady  Handgun 
Violence  Prevention  Act  and  the 
National  Child  Protection  Act  of  1993, 
and  those  provisions  of  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994,  whidi  pertain  to  the 
establishment,  maintenance,  or  use  of 
criminal  history  records  and  criminal 
record  systems. 

DATES:  Eligible  states  must  submit 
applications  on  or  before  December  31, 
1995. 

ADDRESSES:  Applications  should  be  sent 
to  Application  Coordinator,  the  Bureau 
of  Justice  Statistics,  633  Indiana 
Avenue.  N.W.,  11th  Floor,  Washington. 
D.C.  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  G.  Kaplan,  Chief,  Criminal  History 
Improvement  Programs,  (202)  307-0759. 
The  BJS  fax  number  is  (202)  307-5846. 

SUPPLEMENTARY  INFORMATION: 

The  National  Criminal  History 
Improvement  Program 

The  National  Criminal  History 
Improvement  Program  (NCHIP) 
implements  the  grant  provisions  of  the 
Brady  Handgim  Violence  Prevention 
Act  (Brady  Act).  103  Pub.L.  159, 107 
Stat.  1563.  the  National  Child  Protection 
Act  of  1993. 103  Pub.L  209, 107  Stat. 
2490,  and  those  provisions  of  the 
Violent  Crime  Control  Act  of  1994, 103 
Pub.L.  322, 108  Stat.  1796,  which 
pertain  to  the  improvement  of  criminal 
history  record  systems. 

The  appropriation  for  the  NCHIP 
program  in  Fiscal  Year  1995  was  SlOO 
MilBon.  Of  this  amount,  $6  Million  was 
transferred  to  the  FBI  to  support 
implementation  of  the  National  Instant 
Criminal  Background  Check  System 
(NICS),  $5  Million  was  awarded  for 


program  evaluation,  firearm  related 
research,  and  state  technical  assistance, 
and  $88  MilUon  is  for  direct  awards  to 
the  states. 

The  NCHIP  "core"  program,  as 
described  in  the  Program 
Aimouncement  issued  by  the  Bureau  of 
Justice  Statistics  (BJS)  in  Novmnber 
1994,  assists  states  in  improving  the 
quality  and  accessibility  of  criminal 
history  records  in  support  of  the 
national  record  system,  NICS.  $83 
Million  was  designated  for  this 
component  of  the  NCHIP  program. 
Consistent  with  legislative  preference 
for  states  with  the  least  advanced 
computerized  criminal  history  files,  $5 
Million  of  this  $83  Million  represents 
supplemental  awards  to  5  states 
designated  as  least-advanced  priority 
states. 

The  Advanced  State  Award  Program 
(ASAP),  formerly  referred  to  as  the 
"extended  core"  program,  is  supported 
with  $5  Million  from  the  Fiscal  Year 
1995  appropriation. 

The  MQuP  program  builds  on  earlier 
efforts  supported  by  the  Bureau  of 
Justice  Statistics  and  the  Bureau  of 
Justice  Assistance  (BJA).  These  include 
the  BJS-administered  Qiminal  History 
Record  Improvement  Program  (CHRI) 
and  the  BJA-administered  Byrne 
Formula  5%  set-aside  program.  As 
described  in  the  November  1994 
program  announcement.  NCHIP  is 
closely  coordinated  with  the  Bjrme 
Formula  program  and  with  related 
activities  being  undertaken  by  the  FBI 
and  the  Bureau  of  Alcohol,  Tobacco, 
and  Firearms. 

The  Advanced  State  Award  Program 

The  goal  of  the  NCHIP  Advanced 
State  Award  Program  (ASAP)  is  to  assist 
states  in  the  identification  of  persons 
other  than  felons  who  are  prohibited 
fit)m  purchasing  firearms  under  18 
U.S.C.  Sec.  922^)  and  (n),  as  amended. 
This  effort  supports  the  goal  of  the 
permanent  system  established  under 
Section  102(b)  of  the  Brady  Act  by 
enhancing  the  effectiveness  of  the 
National  histant  Criminal  Background 
Check  System  (NICS). 

The  focus  of  the  Advanced  State 
Award  Program  is  on  the  specific 
provisions  (other  than  those  pertaining 
to  disqualified  convicted  felons)  of  18 
U.S.C.  Sec.  922  (g)  and  (n),  as  amended 
by  the  Violent  Crime  Control  Act  of 
1994,  for  which  relevant  data  are 
available  in  state  and  local  databases. 
The  Federal  Bureau  of  Investigation  is 
implementing  the  Federal  segment  of 
the  NICS  and  will  make  available  to 
states,  through  the  NICS,  data  which  are 
available  from  or  through  the  Federal 
systems. 


Applications  for  fimding  under  the 
Advanced  State  Award  Program  should 
focus  on  one  or  more  of  the  following 
categories  of  persons  prohibited  from  ' 
purdiase  of  firearms: 

Anyone  who— 
— is  an  unlawful  user  of,  or  addicted  to, 

any  controlled  substance; 
—has  been  adfudicated  as  a  mental 

defective  or  been  committed  to  a 

mental  institution: 
— ^is  an  alien  who  is  illegally  or 

unla«vfully  in  the  United  States; 
— is  subject  to  any  court  order 

restraining  them  from  threatening  or 

committi^  acts  of  domestic  violence 

or  abuse; 
— is  under  indictment  for  an  offense 

punishable  by  imprisonment  for  more 

than  1  year. 

The  objective  of  the  Advanced  State 
Award  Program  is  to  build  a  body  of 
knowledge  on  the  access  and  retrieval  of 
data  on  these  categories  of  prohibited 
persons  for  use  by  all  the  states; 
applicants  should  not  focus  exclusively 
on  benefits  to  their  own  state. 

Definitions:  Final  Regulations 
defining  the  categories  stated  above 
have  not  yet  been  issued.  Pending 
release  of  such  final  definitions, 
applicants  may  refer  to  Appendix  B  for 
the  current  woridng  definitions  of 
prohibited  classes  other  than  felons. 
States  will  be  advised  of  any  changes  in 
such  definitions  where  applicable. 

States  should  recognize  that  the 
definitions  in  Appendix  B  may  be 
narrower  than  applicable  definitions  for 
prohibited  firearm  purchasers  imder 
state  legislation.  For  purposes  of  the 
ASAP  program,  applicable  state 
definitions  which  place  broader 
restrictions  on  purchase  of  firearms  may 
be  used  in  defining  eligible  projects  in 
those  states.  In  those  states,  applicants 
should  dte  relevant  state  legislation, 
where  pertinent. 

Eligibility  Criteria 

To  be  eligible  to  apply 'for  additional 
NCHIP  funding  under  the  Advanced 
State  Award  Program,  a  state  must  be  a 
participant  in  the  FBI's  Interstate 
Identification  Index  (m)  at  the  date  of 
application.  The  same  agency  that 
submitted  the  state's  original  NCHIP 
application  should  submit  the  state's 
application  for  ASAP  funding.  If  an 
exception  is  necessary  (for  example,  in 
the  case  of  a  successor  agency),  contact 
your  BJS  grant  monitor. 

Allowable  Costs 

Costs  associated  with  developing 
access  to  databases  on  persons  other 
than  felons,  who  are  ineligible  to 
purchase  a  firearm,  are  allowed. 
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ASAP  funds  can  be  used  to: 
— invMtigate  the  e^dstence  and 

oompl^ness  of  noncriminal  history 

dataoases:         ' 
—evaluate  the  faaability  of  accessing 

lelevant  noncriminal  justice  data 

systems  for  purposes  of  background 

checks; 
—create  or  upgrade  noncriminal  justice 

databases; 
—develop  and/or  ftnplement  protocols 

for  accessing  sa^  systems  and.  where 

appropriate,  inc^rporete  such  data 

into  criminal  binary  systems; 
—develop  and  implement  procedures 

ht  making  data  0n  prohibited  persons 

other  than  felon^  available  to  the 

national  NICS; 
— develop  and  implement  necessary 

protocols  to  ens\)re  privacy  and 

cmfidentiality  of  idmtifiable  data; 
— document  activities,  protocols,  and 

systems  to  assist'other  jurisdictions  in 

developing  similar  capabilities. 

Where  the  systnn  or  procedures  to  be 
established  or  upgiaded  are  not 
maintained  by  a  criminal  jiistice  agency 
or  the  agency  chained  with 
impleiftentation  ofthe  Brady  Act,  a 
justification  for  such  proposed 
expenditures  must  be  included  with  the 
application. 

Consistent  with  NCHIP  program 
policy  applicable  to  systems  which 
serve  purposes  other  than  the 
identification  of  prohibited  persons, 
ASAP  funds  are  allowable  to  cover  only 
that  portion  of  system  development  and 
implementation  cdsts  which  support  the 
NCHIP  and  ASAP  boals  and  objectives 
as  defined  in  the  NCHIP  Program 
Aimouncement  and  discussed  above. 
Therefore,  the  applicant  must  determine 
(and  the  applicatioi  must  include)  a 
reasonable  cost  estimate  for  that  portion 
of  a  proposed  effort  which  meets  these 
objectives. 

The  Anplicatioii    | 

The  application  jnust  contain  a  clear 
and  concise  describtion  of  the  project 
proposed  for  fundmg  and  a  statement  of 
thebmefits  to  be  derived  from  the 
project  both  withiA  the  state  and  for 
other  jurisdictions.  A  complete  budget 
(including  applicable  proration 
information,  where  appropriate)  and 
budget  narrative  ntust  also  be  included. 
The  budget  should  indicate  costs 
associated  with  each  task  proposed  for 
funding. 

As  in  the  origin4l  NCHIP  application, 
the  application  should  indicate  any 
link^es  between  what  is  being 
proposed  and  acti^ties  of  a  similar 
nature  that  have  been  funded  with  state 
funds,  or  with  funds  made  available 
under  the  Byrne  Formula  program.  The 


application  should  also  describe  the 
relationship,  if  any,  between  the 
proposed  efforts  and  the  activities  being 
funded  imder  the  state's  NCHIP  award. 

See  Appendix  A,  "Application  and 
Administrative  Requirements,"  for  other 
information  which  should  be  included 
in  the  appHcation. 

B)S  recognizes  that,  in  some  cases,  an 
extended  core  activity  was  proposed  in 
the  state's  original  NCHIP  application. 
In  order  to  minimize  state  ^ort,  the 
same,  or  a  revised  version,  of  the 
previously  submitted  project 
description  may  be  resubmitted  for  the 
state's  ASAP  application. 

Selection  Criteria 

Applicatimis  will  be  judged  on  a 
competitive  basis.  This  means  that  some 
applications  may  not  be  selected  for 
funding.  Applications  from  different 
states  which  address  the  same  kind  of 
prohibited  database  will  be  judged 
against  each  other,  although  more  than 
one  may  be  funded. 

Applications  will  be  evaluated  on  the 
basis  ofthe  following  factors: 

•  Evidence  ofthe  state's  commitment 
to  participate  in  and  support  the  NICS, 
consistent  with  the  Attorney  General's 
Notice  in  the  Federal  Register  on  June 
1,1994; 

•  The  extent  to  which  the  state  has 
implemented  an  advanced  criminal 
history  record  system  (in  twms  of 
automation,  arrest  and  dispositicm 
reporting,  fingerprint  supported  records, 
and  other  relevant  factors)  or  has 
provided  evidence  that  plans  are 
currently  being  implemented  to  adiieve 
such  a  high  level  of  operation; 

•  The  extent  to  which  the  proposed 
development,  use,  or  enhancement  of 
innovative  procedures,  or  the 
development  and  implementation  of 
databases  and/or  operating  policies,  will 
be  of  value  to  other  jiuisdictions; 

•  The  technical  feasibility  of  the 
proposal  and  the  extent  to  which  the 
proposal  appears  reasonable  in  light  of 
the  state's  current  level  of  system 
development  and  statutory  framewmk; 

•  The  extent  to  which  the  state  has 
demonstrated  commitment  to  the 
improvement  of  criminal  record  systems 
through  efforts  supported  with  state 
funds  or  awards  under  the  BJS 
administered  CHRI  program,  the  NCHIP 
program  or  the  Byrne  Formula  program; 

•  Reasonableness  of  the  budget  and 
the  nature  ofthe  proposed  expenditures. 

When  May  A  State  Apply? 

Applications  for  funding  under  the 
Advanced  State  Award  Program  will  be 
accepted  until  December  31, 1995. 


What  is  the  MaxiflHun  Dollar  Amount 
for  Which  A  State  May  Apply? 

In  general,  the  maximum  award  will 
not  exceed  $250,000  per  state.  If  states 
wish  to  submit  combined  applications, 
larger  award  amounts  will  be 
considered. 

When  WiU  Awards  Be  Made? 

The  selection  of  applications  to  be 
funded  with  funds  appropriated  in 
Fiscal  Year  1995  will  be  made  after  the 
December  31  deadline.  Awards  will  be 
annoimced  no  later  than  March  15, 
1996.  Projects  can  be  scheduled  bx  up 
to  24  months. 

Appendix  A 

Appiicatim  and  Adiinistrattva 


Application  Content 

All  applicants  must  submit: 

•  Standard  Form  424,  Application  for 
Federal  Assistance. 

•  Standard  Form  424A,  Budget 
Infonnation. 

•  0)P  Form  4000/3  (Rev.  1-93),  Program 
Narrative  and  Assurances. 

•  0)P  Form  4061/6  Certifications. 

•  OJP  Fwm  7120/1  (Rev.  1-93), 
Accounting  System  and  Financial  Capability 
Questionnaire  (to  be  submitted  by  applicants 
who  have  not  previously  received  Federal 
funds). 

Applicants  are  nquested  to  submit  an 
original  and  two  copies  of  the  application 
and  certifications  to  the  following  address: 
Application  Coordinator,  Bureau  of  Justice 
Statistics,  633  Indiana  Avenue,  NW, 
Washington,  DC  20531.  Phone:  (202)  616- 
3500. 

Standard  Fonn  424  (SF-424).  The  SF-424, 
a  one  page  sheet  with  18  items,  serves  as  a 
cover  sheet  for  the  entire  application.  This 
fonn  is  required  for  every  application  for 
Federal  assistance.  No  application  can  be 
accepted  without  a  completed,  signed 
original  SF-424.  Directions  to  oHnplete  each 
item  are  included  on  the  back  of  the  form. 

Standard  Form  424A  (SF-424A).  All 
applications  must  include  SF-424A,  Budget 
Information  for  all  yean  of  project  activity. 
Applicants  should  ensure  that  all  appropriate 
columns  and  rows  balance.  Directions  to 
complete  this  form  are  fotmd  on  page  3  of 
SF-424A. 

Detailed  Budget  Applicants  must  provide 
a  detailed  justification  for  all  costs  including 
the  basis  for  computation  of  these  costs.  For 
example,  the  detailed  budget  would  include 
the  salaries  of  staff  involved  in  the  project 
and  the  portion  of  those  salaries  to  be  paid 
bom  the  award;  fringe  benefits  paid  to  each 
staff  person;  travel  costs  related  to  the 
projTCt;  equipment  to  be  purchased  with  the 
award  funds;  and  supplies  required  to 
complete  the  project. 

Budget  Narrative.  The  budget  narrative 
closely  follows  the  content  of  the  detailed 
budget  The  narrative  should  relate  the  items 
budgeted  to  specific  tasks  and  allowable  cost 
categories  ana  should  provide  a  justification 
and  explanation  for  the  budgeted  items 
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including  the  criteria  and  data  used  to  arrive 
at  the  estimates  tot  each  budget  category. 
Please  note  applications  tiiat  include 
noncompetitive  contracts  for  tlie  provision  of 
specific  services  must  contain  a  sole  source 
justification  for  any  procurement  in  excess  of 
$25,000. 

The  budget  narrative  should  indicate 
amounts  to  be  made  available  to  agencies 
other  tlun  the  grant  recipient  (for  example, 
the  agency  with  responsibihty  for  CCH,  the 
courts,  local  agencies.) 

Program  Narrative.  All  applications  must 
include  a  program  narrative  which  folly 
describes  the  expected  design  and 
implementation  ofthe  proposed  program. 
OJP  Form  4000/3  (Rev.  1-93)  provides 
additional  detailed  instructions  for  preparing 
the  program  narrative. 

The  narrative  should  include  a  time  line  of 
activities  indicating,  for  each  proposed 
activity,  the  projected  duration  of  the 
activity,  expected  completion  date,  and  any 
products  expected. 

The  application  should  include  a 
description  of  the  roles  and  responsibilities 
of  key  organizational  and/ or  fonctional 
components  involved  in  project  activities; 
and  a  list  of  key  personnel  responsible  for 
managing  and  implementing  the  major 
elements  of  the  program. 

Assurances.  OJP  Form  4000/3  (Rev.  1-93) 
must  be  included  in  the  application 
submission  If  sulnnitting  this  form  separate 
from  the  SF-424,  the  applicant  must  sign  and 
date  the  fonu  to  certify  compliance  with  the 
Federal  statutes,  regulations,  and 
requirements  as  cited. 

Certification  R^arding  Lobbying: 
Debarment.  Suspension,  and  Other 
Responsibility  Matten;  and  Drug-Free 
Workplace.  Applicants  should  refer  to  the 
regulations  cited  in  OJP  Form.  4061/6  to 
determine  the  certification  to  which  they  are 
required  to  attest  A  copy  of  OJP  Form  4061/ 
6  can  be  obtained  from  the  BJS  Application 
Coordinator.  Applicants  should  also  review 
the  instructions  for  certification  included  in 
the  regulations  before  completing  this  form. 
Signature  of  this  form  provides  for 
compliance  with  certification  requirements 
under  28  CFR  Part  69,  "New  Restrictions  on 
Lobbying."  and  28  CFR  Part  67, 
"Government-wide  Debarment  and 
Suspension  (Ndnprocurament]  and 
Government-wide  Requirements  for  Drug- 
Free  Workplace  (Grants)."  The  certifications 
shall  be  treated  as  a  material  representation 
of  fact  upon  which  reliance  will  be  placed 
when  the  U.S.  Department  of  Justice 
determines  to  award  the  covered  transaction, 
grant,  or  cooperative  agreement. 

Financial  and  Administrative  Requirements 

Discretionary  grants  are  governed  by  the 
provisions  of  0MB  Circulars  applicable  to 
financial  assistance.  The  circulars,  with 
additional  information  and  guidance,  are 
contained  in  the  "Financial  and 
Administrative  Guide  for  Grants."  Office  of 
Justice  Programs.  Guideline  Manual,  M7100, 
available  from  the  OfBce  of  Justice  Programs. 
This  guideline  manual,  provided  upon 
request,  is  intended  to  assist  grantees  in  the 
administration  of  funds  and  includes 
information  on  allowable  costs,  methods  of 


payment.  Federal  rights  of  access  to  records, 
audit  requirements,  accounting  systems,  and 
financial  records. 

Complete  and  accurate  information  is 
required  relative  to  the  application, 
expenditure  of  funds,  and  program 
performance.  The  consequences  of  failure  to 
comply  with  program  guidelines  and 
requirements  will  be  determined  at  the 
discretion  of  the  Department 

Qvil  Ri^ts  Obligations 

All  applicants  for  Federal  financial 
assistance  must  sign  Certified  Assurances 
that  they  are  in  compliance  with  the  Federal 
laws  and  regulations  which  prohibit 
discrimination  in  any  program  or  activity 
that  receives  such  Federal  foods.  Section 
809(c).  Omnibus  Crime  Control  &  Safe  Streets 
Act  of  1968, 42  U.S.C  Sec.  3789d,  provides 
that 

No  person  in  any  State  shall  on  the  ground 
of  race,  color,  religion,  national  origin,  or  sex 
be  excluded  from  participation  in,  be  denied 
the  benefits  of,  or  be  subjected  to 
discrimination  under,  or  denied  employment 
in  connection  with  any  program  or  activity 
fonded  in  whole  or  in  part  with  fonds  made 
available  under  this  title. 

Section  504  of  the  Rehabilitation  Act  of 
1973,  and  Title  II  ofthe  Americans  With 
Disabilities  Act  prohibit  discrimination  on 
the  basis  of  disability. 

The  applicant  agency  must  discuss  how  it 
will  ensure  nondiscriminatory  practices  as 
they  relate  to: 

(1)  Delivery  of  services  or  benefits — to 
ensure  that  individuals  will  not  be  denied 
access  to  services  or  benefits  under  the 
program  or  activity  on  the  basis  of  race,  color, 
religion,  national  origin,  gender,  age.  or 
disability; 

(2)  Employment  practices — to  ensure  that 
its  personnel  in  the  program  or  activity  are 
selected  for  employment  without  regard  to 
race,  color,  religion,  national  origin,  gender, 
age,  or  disability;  and 

(3)  Program  participation — to  ensure 
members  of  any  planning,  steering  or 
advisory  board,  which  is  an  integral  pwrt  of 
the  program  or  activity,  are  not  excluded 
from  participation  on  the  basis  of  race,  color, 
religion,  national  origin,  gender,  age  or 
disability;  and  to  encourage  the  selection  of 
such  members  who  are  reflective  of  the 
diversity  in  the  community  to  be  served. 

Audit  Requirement 

In  October  1984,  Congress  passed  the 
Single  Audit  Act  of  1984.  On  April  12, 1985, 
the  Office  of  Management  and  Budget  issued 
Circular  A-128,  "Audits  of  State  and  Local 
Governments"  which  establishes  regulations 
to  implement  the  Act  0MB  Circular  A-128. 
"Audits  of  State  and  Local  Governments," 
outlines  the  requirements  for  organizational 
audits  which  apply  to  BJS  grantees. 

Disclosure  of  Federal  Participation 

Section  8136  of  the  Department  of  Defisnae 
Appropriations  Act  (Stevens  Amendment), 
enacted  in  October  1988,  requires  that, 
"when  issuing  stetements,  press  releases  for 
proposals,  bid  solicitations,  and  other 
doctiments  describing  projects  or  programs 
funded  in  whole  or  in  part  with  Federal 
money,  all  grantees  receiving  Federal  funds, 


including  but  not  limited  to  State  and  local 
governments,  shall  clearly  state  (1)  the 
percentage  of  the  total  cost  of  the  program  or 
project  which  will  be  financed  with  Federal 
money,  and  (2)  the  dollar  amount  of  Federal 
funds  for  the  fMojed  or  program." 

Intergovernmental  Review  of  Federal 
Programs 

Federal  Executive  Order  12372. 
"Inteigovemmental  Review  of  Federal 
Programs."  allows  States  to  establish  a 
process  for  reviewing  Federal  programs  in 
the  State,  to  choose  which  programs  they 
wish  to  review,  to  conduct  such  reviews,  and 
to  maice  their  views  known  to  the  fonding 
Federal  agency  through  a  State  "single  point 
of  contact" 

If  the  State  has  established  a  "single  point 
of  contact,"  and  if  the  State  has  selected  this 
program  to  be  included  in  ita  review  process, 
the  applicant  must  send  a  copy  of  its  letter 
or  application  to  the  State  "single  point  of 
contact"  at  the  same  time  that  it  is  submitted 
to  B)S.  The  letter  or  application  submitted  to 
B)S  must  indicate  that  this  has  been  done. 
The  State  must  complete  its  review  within  60 
days.  The  review  period  will  begin  on  the 
date  that  the  letter  or  application  is  officially 
received  by  B)S.  If  BJS  does  not  receive 
conunents  from  the  State's  "single  point  of 
contact"  by  the  end  of  the  review  period,  this 
will  be  interpreted  as  a  "no  comment" 
response. 

If  the  State  has  not  established  a  "single 
point  of  contact,"  or  if  it  has  not  selected  the 
BJS  statistics  development  or  criminal 
history  improvement  programs  in  ite  review 
process,  this  must  be  stated  in  the  letter  or 
application. 

Appendix  B 

Categories  of  Persoiu  Prohibited  From 
Receiving  Firearms  * 

Persons  Who  Are  Under  Indictment  for,  or 
Have  Been  Convicted  in  Any  Court  of,  a 
Crime  Punishable  by  Imprisonment  for  a 
Term  Exceeding  One  Year 

This  category  includes  any  person  (1)  who 
currently  is  under  indictment  (or 
"information")  for  a  crime  punishable  t»y 
imprisonment  for  a  term  exceeding  one  year, 
or  whose  case  has  been  referred  to  court- 
martial  if  he/she  is  in  the  military;  or  (2)  who 
has  been  convicted  in  any  court  (including, 
for  example,  a  military  court)  of  a  crime 
punishable  by  imprisonment  for  a  term 
exceeding  one  year.  ("Information"  refers  to 
a  formal  accusation  of  a  crime  made  by  a 
prosecuting  attorney,  as  distinguished  from 
an  "indictment"  presented  by  a  grand  jury.) 
The  maximum  sentence  that  may  be  imposed 
determines  whether  a  person  is  under 
indictment  or  information  for  a  disabling 
crime.  Similarly,  the  maximum  sentence  that 
may  be  imposed,  rather  than  the  actual 
sentence,  determines  whether  a  person  has 
been  convicted  of  a  disabling  crime.  Such  a 
crime  includes  any  Federal,  State,  or  foreign 
offense  tor  which  the  maximum  penalty  is 


'  These  definition*  of  categories  of  penona 
prohibited  from  receiving  firearm*  are  pending  final 
action  by  the  Butmu  of  Alcohol.  TotMoco  and 
Fireamu.  U.S.  TreMury  Department 
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capital  punishnMnt  or  i^ipriaoomflot  in 
excess  of  one  year.  Indi^tnwnts,  in&xmation, 
and  convictions  for  the  |olk>«ving  arimes  are 
exertions  and  are  nof  (disabling:  (1)  Federal 
or  Stole  ofienaas  pertaining  to  antitrust 
oflenaes,  uniiir  trade  pi^cticea,  and  other 
similar  busineaa-related  oflianses:  and  (2) 
State  offsnaes  classified  ll>y  State  law  as 
misdenwanors  punishal^e  by  imprisonment 
for  a  term  of  2  years  or  ]#ss. 

Any  conviction  whicU  has  been  expunged, 
set  aside,  or  for  which  a  person  has  been 
pardoned  or  has  had  dvu  rights  restoied 
remains  ditaUing  /f  (1 )  fte  pardon, 
expunction,  or  restoratiop  of  civil  rights 
expiaasly  provides  that  tie  person  may  not 
ship,  trusport,  possess,  br  receive  finiums, 
or  (2)  the  person  is  prohQ>ited  by  the  law 
where  the  conviction  occurred,  born 
receiving  or  possessing  fny  firearm.  Also,  a 
State's  lestoration  of  a  cdnvicted  felon's  dvll 
rights  does  not  remove  any  firearms 
disability  caused  by  a  Paderal  conviction. 
The  burden  of  proof  is  o|i  the  applicant  to 
prove  that  his/her  firaanHs  diswillties  have 
been  removed. 

Persons  Who  An  Fugithips  From  Justice 

This  category  include^  persona  (1)  who 
know  they  have  charges  pending  against 
them,  even  if  only  for  a  Aiisdemeanor,  and 
who  leave  the  State  of  prosecution,  or  (2) 
who  leave  the  State  in  oader  to  avoid  giving 
testimcmy  in  any  criminal  proceeding. 

Persons  Who  Are  Unlawpil  Users  of  or 
Addicted  to  Any  Controfed  Substance 

This  category  includes  parsons  who  are 
unlaw&l  users  of  or  addicted  to  any 
controlled  substance,  as  defined  in  section 
102  of  the  Gmtrolled  Substances  Act 
Controlled  substances  inblude,  but  are  not 
limited  to,  marijuana,  depressants, 
stimulants,  and  narcotic  drugs.  They  do  not 
include  distilled  spirits,  wine,  malt 
beveragBS,  or  tobacco. 

It  is  unlawful  to  use  any  illegal  oontroUed 
substance  (such  as  PCP),ior  to  use  any  other 
controlled  substance  (suih  as  morphhie)  in  a 
mannCT  other  than  as  proscribed  l^  a 
licensed  physician.  A  person  who  is 
"addicted"  to  a  controlkil  substance  is  any 
individual  who  is  found  to  (1)  habitually  use 
a  controlled  substance  sq  as  to  endanger  the 
health,  safety,  welfere,  o<  morals  of  the 
public,  or  (2)  to  have  loe^  die  poMm  of  self- 
contiol  with  rrfsrenoe  ti^the  addiction. 

To  incur  firearms  disaMlitias.  there  must 
be  evidence  that  a  persoa  is  a  current 
unlawfiil  user  ot  or  addibt  to.  a  controlled 
substance.  Such  unlawfi^  use  or  addiction 
may  be  demoostiated  by  evidence  ot.  (1)  The 
recent  use  of  a  controUad  substance,  which 
is  part  of  a  paOeni  of  im^wfiil  use  or 
addktioo;  or  (2)  the  cuntnt  unlawful  use  of. 
or  addiction  to,  a  controtad  substance. 

Evidence  of  unlawfol  fse  or  addiction 
inchidae.  but  is  not  limil^  to.  any  of  the 
&>Uo«ring:  a  criminal  record,  self-admission 
of  use.  diagnoses  or  other  records  at  a  drug 
treatment  or  rehabilitatiai  center  or  other 
medical  fecility,  testimoay  or  a  statement  by 
a  psychiatrist  or  other  ligensed  physician 
who  diagnosed  the  symjtoms  or  treated  the 
person,  needle  marks  on  the  person,  a  failed 
(that  is,  "positive")  drug  test,  or  testimony  of 


a  social  acquaintance  who  observed  the 
unlawfitl  use  of  a  pontroUed  mhtm^rif  by  the 
person. 

Conoeming  drug  tests,  felling  a  single  drug 
test  would  give  reasoni^  cause  for 
disqualifyii^  a  person  firom  purchasfaog  a 
firearm.  Federal  agencies  may  exerdae 
discretion  in  detmmining  wlwn  to  report  the 
"positive"  result  of  a  di\^  test  lor  controlled 
substances.  For  example,  agBnciea  are  not 
required  to  report  such  results  prior  to  giving 
the  person  an  opportunity  to  contest  the 
results  of  the  "test"  throiiigh  a  proceeding 
that  provides  due  process. 

Persons  Who  Have  Been  Adjudicated  as 
Mental  Defectives  or  Been  Committed  to  a 
Mental  Institution 

The  category  includes  persons  who  have 
been  ad)udicated  as  mental  defectives  or 
been  committed  to  a  mental  institution  by  a 
court,  board,  ammiission,  or  other  lawful 
authority.  An  adfudication  as  a  mental 
defsctive  occurs  when  a  court,  board, 
commission,  or  other  lawful  authority 
determines  that  an  individual  is  mentally 
retarded  or  of  marked  subnormal 
intelligence,  mentally  ill,  or  mentally 
inoranpetent.  Examples  of  persons 
adjudicated  as  mental  defectives  include 
defendants  in  criminal  cases  who  are  found 
not  guilty  by  reason  of  insanity,  and  persons 
found  to  be  a  danger  to  others  as  a  result  of 
a  mental  disorder  or  illness. 

For  there  to  be  a  disabling  "commitment" 
to  a  mental  institution,  a  fcmnal  commitment 
by  a  court,  board,  commission,  or  other  legal 
authority  is  necessary.  Any  person  who  has 
been  committed  in  such  a  way  to  a  mental 
institution  involuntarily— evea  for  reasons 
other  than  mental  defsctiveness  or  mental 
illness  (such  as  for  drug  use) — is  prohibited 
firom  receiving  firearms.  However,  the  mere 
presence  of  a  person  in  a  mental  institution 
for  observation  is  not  a  disabling 
commitment  Also,  a  volimtary  commitment 
to  a  mental  institution  is  not  disabling. 
"Mental  institutions"  include  mental  health 
facilities,  mental  hos|ritals,  sanitariums, 
psychiatric  fedlities,  and  other  fedlities  that 
provide  diagnoses  by  licensed  profisssionals 
of  mental  retardation  or  mental  illnfss. 

Persons  liVTio  are  Aliens  and  are  Illegally  or 
Unlawfully  in  the  United  States 

This  catagory  includes  all  aliens  who  are 
unla%vfully  in  the  United  States  or  are  not  in 
a  valid  nonimmigrant  or  immigrant  status — 
except  for  individuals  in  "immigration 
parole"  status  (see  the  note  below). 

Examples  of  persons  in  this  category 
include  any  alien: 

(1)  Who  has  entered  the  country  illagally; 

(2)  Nonimmigrant  whose  authorized  period 
of  admission  has  expired: 

(3)  Student  who  has  failed  to  maintain 
status  as  a  student;  or 

(4)  Under  an  order  of  deportation,  whether 
or  not  he/she  has  lefi  the  United  States. 

(NotK  Aliens  are  not  disqualified  from 
purchasing  firearms  for  being  in 
"immigration  parole"  status  in  the  United 
States  pursuant  to  the  ImmigraticHi  and 
Nationality  Act,  8  U.S.C  1101  et  seq.,  (INA). 
In  accordance  with  the  INA,  immigration 
parole  may  be  granted  temporarily  to  an  alien 


at  the  discretion  of  the  U.S.  Attorney  General 
"far  emergent  reasons  or  for  reasons  deemed 
strictly  in  the  public  interest"  An  example 
vraold  be  a  person  who  is  ineligible  to  enter 
the  United  States  legally,  but  who  has  been 
granted  parole  into  the  United  States  to  assist 
the  government  in  an  investigation.) 

Persons  Who  Have  Been  Discharged  from  the 
Armed  Forces  Under  Dishonorable 
Conditions 

This  category  only  includes  persons  whose 
separation  from  the  Armed  FcRces  resulted 
from  a  dishonorable  discharge.  It  does  not 
include,  for  example,  persons  whose 
separation  from  the  Armed  Forces  resulted 
from  a  dismissal,  bad  conduct  discharge,  or 
other  than  honorable  discharge. 

Persons  Who  Have  Renounced  their  United 
States  Citixendiip 

This  category  includes  persons  who  have 
formally  renounced  their  United  States 
citizenship  either  (1)  before  a  diplmnatic  or 
consular  officer  of  the  United  States  in  a 
foreign  state,  or  (2)  before  an  officer 
designated  by  the  Attorney  General  when  the 
United  States  is  in  a  state  of  war. 

Persons  Who  are  Subject  to  a  Court  Order 
Restraining  Them  from  Committing  Domestic 
Violence 

This  category  includes  any  person  who,  at 
the  time  he/she  applies  to  receive  a  firearm, 
is  under  a  court  order  that  meets  the 
followring  criteria: 

•  The  order  must  have  been  issued  after  a 
hearing  of  which  the  person  sub)ect  to  the 
order  received  actual  notice,  and  at  which 
the  person  had  an  opportunity  to  participate; 
and 

•  The  order  must  restrain  the  person 
sul^ect  to  the  order  from  harassing,  stalking, 
or  threatening  an  intimate  partner  of  the 
person,  or  a  child  of  the  intimate  partner  or 
person,  or  engaging  in  other  conduct  that 
would  place  an  intimate  partner  in 
reasonable  fear  of  bodily  injury  to  the  partner 
or  child;  and 

•  The  order  must  include  a  finding  diat  the 
person  subject  to  the  order  represents  a 
credible  threat  to  the  physical  safety  of  the 
intimate  partner  or  child,  or  the  order  must 
explidtiy  prohibit  the  use,  attempted  use,  or 
threatened  use  of  physical  force  against  the 
intimate  partner  or  child  that  would 
reasonably  be  eiqwcted  to  cause  bodily 
injury. 

The  term  "intimate  partner"  is  defined  as 
a  spouse,  former  spouse,  an  individual  who 
is  a  parent  of  a  child  of  the  persra,  or  an 
individual  who  cohabitates  or  has  cohabited 
with  the  person. 

Persons  Who  Are  Juveniles 

This  category  covers  the  prohibition 
against  the  transfer  of  firearms  by  Federal 
Firearms  Licenaees  to  certain  underage 
persons.  Fedoal  Firearms  Licensees  are 
prohibited  from  transferring  a  shotgun  or  rifle 
to  any  person  less  than  18  years  of  age,  and 
are  prohibited  from  transferring  any  other 


firearm,  including  a  handgun,  to  any  person 
less  than  21  years  of  age. 

Jan  M.  Chaikaa. 

Director,  Bureau  of  Justice  Statistics. 

(FR  Doc  95-30221  Filed  12-11-95;  8:45  am) 
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DEPARTMENT  0F4AB0R 

Offic*  of  th«  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  t>y  the 
Office  of  Mana^tanent  and  Budget 
(0MB) 

December  7, 1995. 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(P.L  104-13. 44  U.S.C.  C3uipter  35). 
Copies  of  this  individual  ICR.  vtrith 
applicable  supporting  documentation, 
may  be  o4>tain«l  by  calling  the 
Department  of  Labor  Acting 
Departmental  Clearance  Officer,  Theresa 
M.  OlSfaUey  ((202)  219-5095). 
Comments  and  questions  about  the  ICR 
listed  below  should  be  directed  to  Ms. 
O'Malley,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Room  N-1301, 
Washington,  DC  20210  within  30  days 
firom  the  date  of  this  publication  in  the 
Federal  Registo*.  Comments  should  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  ETA,  Office  of  Management 
and  Budget,  Room  10325,  Washington, 
DC  20503  ((202)  395-7316).  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TTY/TDD)  may  call  (202). 
2ld-4720  between  1:00  p.m.  and  4:00 
p.m.  Eastern  time,  Monday  through 
Friday. 

Agency:  Employment  and  Training 
Administration. 

Title:  An  Evaluation  of  the  Emergency 
Unemployment  Compensation  Act. 

OAfB  Number:  1205-0  new. 


Frequency:  One-time. 

Affected  Public:  Federal  Government. 

Number  of  Respondents:  4,000. 

Estimated  Time  per  Respondent:  30 
minutes. 

Total  Burden  Hours:  4.520. 

Description:  This  project  is  designed 
to  conduct  a  comprehensive  analysis  of 
the  Emergency  Unemployment 
Compensation  Act.  The  results  of  this 
evaluation  will  provide  policy  relevant 
information  required  by  the 
Administration  and  Congress  to 
determine  how  to  structure  future 
extended  benefits  programs. 
Tlwresa  M.  CMalley. 
Acting  Departmental  Clearance  Officer. 
[FR  Doc.  95-30162  Filed  12-11-95;  8:45  am] 
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Employment  and  Training 
Adminiatration 

n'A-w-3i,36q 

Conagra  Flour  Milling  Company, 
Superior,  Wiaeonsin;  Dismisaal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
ConAgra  Flour  Milling  Company, 
Superior  Wisconsin.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-31,365;  ConAgra  Flour  Milling 
Company,  Superior,  Wisconsin 
(November  22, 1995) 
Signed  at  Washington,  D.C.  this  30th  day 
of  November,  1995. 
RnsaaU  T.Kile. 

Acting  Program  Manager,  Policy  & 
Reemployment  Services,  Office  of  Trade 
Adjustment  ^sistance. 
(FR  Doc.  95-30157  Filed  12-11-95;  8:45  am) 
fHIIHf)  0001 


Investigations  Regarding  Certificatiorts 
of  EUgiMHty  To  Apply  for  Worker 
AtQustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  die  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the    ' 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  December 
22, 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  metier  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
22, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  27th  day  of 
November.  1995. 
Ruseell  Kile, 

Acting  Program  Manager,  Policy  6- 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


APPENDIX 
[Petitions  inslitutad  On  1 1/27/951 


TA-W 

Subject  fimt  (petitioners) 

L6Cfltofl 

Date  of 

11  ■itlTii  ,1 

pooiion 

ProducUs) 

31.645  _... 

31.646  ..... 

31.647  ..... 

31,648 

31.649  ..... 

31.660 

31,861  ...~ 
31,662  ..-. 

Details  by  Patricia  Green  (Wkrs) 

DMI  Furniture  Inc  (Co.) ~ -... — 

CtMMirv  Maid  Soortawear  (Wkrs)  

1(V3(V95 
11/15/95 
11/13/95 
li/13/95 
11/08/96 
10^29/95 
11/11/95 
11/17/96 

Ladte' Belts. 

Gettysburg.  PA 

DanviBe,  PA 

Shamokin  Dam,  PA  .... 

Wood  HousehoU  Furniture. 
Qafs  Sportswear. 

C^mlry  iiMd  Sportswear  (Go.)  ( ~ 

Columbia  Sportswear  (Wtos) » 

C*ju*i^i  MatMitactuina  (UAW) 

GirTs  Sportswear. 
Sportswear  Apparel. 

MilcheM.  IN 

MoCordsviNe,  IN 

Peabody,  MA 

Automotive  Parts. 

BraoMde  Group,  Inc.  (USWA) 

Bob-Kat  Tanning  Co.  (Co.) ~ 

Air  Moving  Devices. 
Covvhkto  Split  Suede  Leather. 

•3732 


rbdmti  Ra^attm  /  Vol  60,  No.  238  /  Tuesday.  December  12.  1995  /  NoUces 


Fedwd  Regiiter  /  Vol.  60.  No.  238  /  Tuesday.  December  12.  1995  /  Notice*  63733 


TA-W 


31,663 
31.664 
31.666 
31.666 
31.667 
31.668 
31,669. 

31.660  . 

31.661  . 

31.662  . 
31.663. 


Appendix— Continued 

Vtmon  InBMuM  On  11/Z7/Bq 


lGubJ6Ct  finn  (pcttionsrs) 


— : 1 ' 

Akzo  NobM  Sai.  ma  (USWA) 

Abu  Garceu  Inc.  (Wtos) ... 

AlMrniari* Spinning Mib  (Wlos)  ... 

American  Trousar.  Inc.  (Co.) 

I  A.IBanl(.  Mfg.  (UMTE) 

Ml  &  Feed  Co.  (Ca) ...„. 

Custom  ^doming  Systoms  (Wkrs) 

Tha  Ekjna  Company  CMos) _ 

Wastohatik  Laca.  Inc.  (UfNTE)  ...„. 

Gronmanjand  Sons,  mc.  (UNfTE) .. 

J.  Lamb.  I$c.  (UNITE) 


I 
(FR  Doc  95-30152  Piled  12-11-05;  8:45  am] 

Dstsnnineiions  I 


FaJriWd.  NJ  ..!IZ" 
ARwmeria,  NO  .....m. 
Columbus.  MS  ...... 

Hampslead,  MO 

WaMngton,  GA 

M^BVr.HIv,  Rfl    ........... 

Qkins,  WV 

Wast  Naw  Yori(.  NJ 

Passaic,  NJ _. 

Engiawood.  NJ 


Data  of 

ri  ■i'ilri  ■ 


11/07/96 
11/15/95 
11/09/95 
11/15/95 
11/13«5 
11/1  (V95 
11/13/95 
11/14/95 
11/14/95 
11/14/95 
11/14/95 


Produces) 


Evaporated  Salt. 

Warehouse/Sales  etc.  Fishing  Rods.  Raaii. 

Yam  &  Qraige  Cloth. 

Men's  Dress  &  Casual  Slacks.    ■'^'*- - 

Men's  Suits,  Sportcoats,  Vest 

Beef  Cattle  Feed. 

Rexible  Intermediate  Bulk  Containers. 

Household  Furniture. 

Laca. 

Ladws'Hals. 

Vinyl  Mattress  Covers. 


EMgWHly  to  Apply  fir  Woriier 
AdMlmsnt  Aislsto4<js  niU  NAFTA 
TmwMoMl  Ad|uiintent  Asaistonoe 

bi  aocOTdance  witb  Section  223  of  the 
Trade  Act  of  1974,  aa  amended,  the 
Department  of  Labor  haiein  presents 
summaries  of  detarmlnatiais  regarding 
eligibility  to  apply  fcf  trade  adjustment 
asaistance  for  woricers  (TA-W)  issued 
during  the  period  of  November.  1995. 

In  order  ror  an  afB^native 
determiaation  to  be  made  and  a 
cartificatiaii  of  ali^bUity  to  apply  for 
worker  adjustment  aasistanoB  to  be 
issued,  each  of  tha  group  abgiUlity 
requimnsnts  of  Section  222  of  the  Act 
must  be  mat. 

(1)  That  a  dgnificaat  number  or 
prcmortion  of  the  woAers  in  the 
woriurs'  firm,  or  an  a|>proi»iata 
subdivision  thereof,  have  become  totally 
or  partially  separated^ 

(2)  That  sales  or  pr^ducticm.  or  both, 
of  the  firm  or  subdivision  have 
dacreassd  absolutely  .j  and 

(3)  That  inaeasas  itf  imparts  of 
aitidas  like  or  direcdy  competitive  with 
artidas  prodooad  by  the  firm  or 
apprtmiiata  subdiviidbn  have 
contrilmted  imp<»tan$ly  to  the 
seperatioos,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negativa  Delai  iiiiHSlHaii  far  Worker 


hi  each  of  the  following  cases  the 
investigation  revesled  that  criterion  (3) 
has  not  been  met  A  survey  of  customms 
indicated  thst  increased  imparts  did  not 
contribute  important^  to  workar 
separations  at  the  finf. 
TA-W-31M7;  Colunihian  Cutlery  Co.. 
Inc.,  Reading.  PA 

b  die  following  caaas,  the 
investigaticm  revealed  that  tha  critsris 


for  eligibility  have  not  been  met  for  the 

reasons  specified. 

TA-W-31,536;  General  Electric  Co..  GE 

Transportation  Systems— Erie,  Erie, 

PA 
TA-W-31,434:  CVI.  Inc.,  HUliard.  OH 
TA-W-31,440;  BP  Chemicals  (Hitco), 

Inc..  Fibers  Br  Materials  Div.,  Santa 

Ana,  CA 
Increased  imports  did  not  contribute  . 
iifaportanUy  to  worieer  separations  at  the 
firm. 

TA-W-31,510:  MovU  Corp..  Atarketing. 

Refiniia  8-  Chamical  Technical 

Center  (MRCTEC).  Paulsboro.  NJ 
TA'W'31.472;  Sara  Intwnational.  Inc. 

OpaLocka,FL 
TA-W-31.47S;  JM.  Enterprise. 

Shrevepart.  LA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 

AflBmative  DaletmiBatioaa  far  Worker 


The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  k  location  for  each  determination 
references  the  impact  date  for  all 
woricers  for  such  determination. 
TA-W-31.525;  MatsushHa  Electric  Corp 

of  America,  hiatsushita  Television  . 

Co.,  Franklin  Park.  2L-  SeptenAer 

29. 1994. 
TA-W-31.4S9:  Treasure  Craft.  Compton, 

CA:  September  7, 1994. 
TA-'W-31,584:  B&R  Sportswear, 

Exeter,  PA:  October  17, 1994. 
TA~W-31,628:  Cal-Style  Furniture  Mfg 

Co.,  Compton,  CA:  November  20. 

1994. 
TA-W-3i.41 7:  Parker  Drilling  Co.,  Del 

City,  OK:  September  1, 1994. 
TA-W'31.446:  Fruit  of  The  Loom, 

Rockingham,  NC;  August  29, 1994. 
TA-W-31,421;  Continental  Systans, 

Jonesboro,  AR:  September  7, 1994. 
TA-W-31,518:  Samson  International 

Ltd,  Tulsa.  OK:  SepterrAer  28. 1994. 
TA-W'31.553:  Stratus  Computer.  Inc.. 

Marlboro.  MA:  October  4. 1994. 


TA-W-31.419;  Fifth  Street  Slacks. 
Louisville.  GA:  September  7, 1994. 

TA-W-31,580:  The  MFC  Group,  Telford, 
PA:0<^berll,1994. 

TA-'W-31,485;  Quantum  Corp.,  High 
Capacity  Stmage  Group.  Colorado 
Springs.  CO  Including  "Temporary" 
workers  employed  throu^  Kelly 
Services.  Inc..  Colmado  Springs,  CO 
8-  workers  subcontracted  through 
the  following  firms,  all  located  in 
Colorado  Springs.  CO:  Tech/Aid. 
Olsten  Staffing  Services,  Manpower 
Temporary  Services.  Tad  Staffing 
Service,  Power  Temps  and  AeroteJr: 
September  19, 1994. 

TA-W~31.610:  Toll  Gate  Garmet  Co.. 
Inc..  Hamilton.  AL  October  26, 
1994. 

TA-W-31,602:  Crown  Textile  Co.,  Plants 
#01.  «02.  #03  &  Converting  Plant. 
Soutii  Talladega.  AL:  October  23. 

i994* 

TA-W-31,465:  Cranston  Print  Works 

Co..  Cranston.  RI:  September  13. 

1994. 
TA~W-3l,SSS;  Fruit  of  The  Loom. 

Woodville  Apparel  Corp.. 

WoodviUe,  MS:  October  10. 1994. 
TA-W-31.557:  Fruit  of  The  Loom. 

Rier\zi  Manufacturing.  Inc..  Rienzi. 

MS:  October  9. 1994. 
TAr-W-3l.568;FnutofTheLoom. 

&eensburg,  KY:  October  4. 1 994. 
TA'W-31,S99:  Frwt  of  The  Loom, 

Bowling  Green,  KY:  Octe^  18. 

1994. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
bnplementation  Act  CPX.  103-182) 
omceming  transitioial  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  m<mth  ot  November, 
1995. 


In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  foUowing  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1]  That  a  significant  numbw  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  direcdy 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separati(m  and  to  the 'decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  woricere'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  prciduced  by  the  firm 
or  subdivision. 

Negative  Deteiminations  NAFFA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantiy  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-00648:  The  MFC  Group, 

Telford.  PA 
NAFTA-TAA-00636:  Colombian 

Cutlery  Co..  Inc.,  Reading,  PA 
NAFTA-TAA-006S3;  Weksler 

Instruments  Corp.,  Freeport,  NY 
NAFTA-TAA-00652:  Master  Package 

Corp.,  Owen,  WI 
In  the  follqjving  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

None 

Affirmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  comp)any 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workera  for  such  determination. 
NAFTA-TAA-00669;  Kellogg  USA.  In., 

San  Leandro  Plant,  San  Leandro 

CA:  October  30. 1994. 


NAFTA-TAA-O0679:  Cal-Style 
Furniture  Manufacturing  Co., 
Compton,  CA:  November  9. 1 994. 

NAFTA-TAA-00664;  Koring  Brothers. 
Inc.,  Long3each,  CA:  October  24, 
1994. 

NAFTA-TAA-00662;  Equitable 

Resources  Energy  Co.,  Buckhannon, 
WV:  October  19. 1994. 

I  hereby  certify  that  tha 
aforementioned  determtaiations  were 
issued  during  the  month  of  November, 
1995.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20210  during  ntmnal 
business  hoius  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated  December  1, 1995. 
RiMMUKile. 

Acting  Program  Manager,  Policy  & 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-30153  Filed  12-11-95;  8:45  am) 
BNXSM  COOi  4»1».«-M 


[TA-^fV-31.38q 

Johnson  Controto  Battery  Qroup,  Inc. 
Louisville.  Kentucky:  Notice  of 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

By  letter  of  November  13, 1995.  the 
petitioner  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  of  the  subject 
firm.  The  denial  notice  was  signed  on 
October  13, 1995  and  published  in  the 
Federal  Register  on  October  27, 1995 
(60  FR  55063). 

The  petitioner  presents  evidence  that 
the  subject  firm  shifted  production  to  a 
foreign  owned  facility. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C,  this  30th  day 
of  November  1995. 
RuflMll  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-30150  Filed  12-11-95;  8:45  am] 
■USM  coos  4S10-M-M 


[NAFTA-006»4  ..       ,i  i 

Lockheed  Martin,  Ocean,  Radar  A 
Sensor  Systems,  Utica,  Naw  York; 
Amended  Cartlficayon  Regarding 
Eligibility  to  Apply  for  Worker 
AdHistmsnt  Assistance 

In  accordance  with  Section  250(a). 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Notice  of  Certification  of  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  October  26, 
1995,  applicable  to  workers  of  Locldieed 
Martin,  Ocean,  Radar  &  Sensor  Systems 
Division  located  in  Utica,  New  Yorii. 
The  notice  will  soon  be  published  in  the 
Federal  Register. 

At  the  request  of  the  State  designee, 
the  Department  has  reviewed  the  subject 
certification  for  workers  at  the  subject 
firm.  Based  on  new  findings,  the 
Department  is  amending  the 
certification  to  include  all  workers 
engaged  in  the  production  of  printed 
circuit  boards. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  from 
Canada  or  Mexico.  Therefore,  the 
Department  is  amending  the 
certification  to  expand  coverage  to  all 
workers  engaged  in  the  production  of 
printed  circuit  boards  and  all  workers 
engaged  in  the  inspection  operation  of 
the  printed  circuit  board  assemblies  at 
Lockheed  Martin,  Ocean,  Radar  k  ■ 
Sensor  Systems  Divisicm  located  ip 
Utica.  New  York  that  were  adversely 
affected  by  increased  imports  from 
Canada  or  Mexico  and  a  shift  in 
production  of  the  inspection  operation 
to  Mexico,  respectively. 

The  amended  notice  applicable  to 
NAFTA-00634  is  hereby  issued  as 
follows: 

"All  workers  engaged  in  the  production  of 
printed  circuit  boards  and  all  workers 
engaged  in  the  inspection  operation  of  the 
printed  circuit  board  assemblies  at  Lockheed 
Martin,  CX»an,  Radar  ft  Sensor  Systems 
Division  located  in  Utica,  New  York  who 
l)ecome  totally  or  partially  separated  from 
employment  on  or  after  October  5, 1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  D.C  this  30th  day 
of  November  1995. 
RuaMUT.Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  95-30145  Filed  12-11-95;  8:45  am) 
MLUMQ  coos  4S10-1»-M 
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ReQerabi^  CRflNsHNIf  To  Apply  for 
Wentef  AAuMRMfivA 


In  accordance  witn  Section  223  of  tin 
Trade  Act  of  1974  (»  U.S.C  2273)  as 
amended  by  the  Onmibus  Trade  and 
Competitivenen  Aci  of  1988  (P.L  lOO- 
418).  the  Dqwrtmedt  of  Labor  Iiwdn 
presents  tlie  results  of  an  investigation 
regardihg  certification  of  eligibility  to 
apply  for  worker  adaistment  assistance. 

In  order  to  make  an  affirmative 
det«mination  and  iisue  a  certification 
of  eligibility  to  apply  for  adjiistmoit' 
assistance  each  of  tl^  group  eligibility 
requirements  of  Sec|ion.222  of  the  Act 
must  be  met.  It  is  determined  in  this 
case  that  all  of  the  r^uirements  have 
been  met. 

The  investigation  was  initiated  in 
response  to  a  petition  received  cm 
October  23, 1995  anci  filed  on  behalf  of 
woiksrs  at  Kbpa  Pioneer  in  Willard  and 
Attica  Ohio.  The  walkers  produce 
nitrile  and  neopren^  gloves. 

The  investigation  ^vealed  that  Mapa 
Pioneer  made  a  decision  in  1995  to 
transfer  its  neoprene  glove  production 
from  its  domestic  plants  to  an  affiliate 
in  France.  In  additiop,  the  transfer  will 
result  in  the  closing  of  the  Attica,  Ohio 
bdlity  at  the  end  of;  1995. 

Cenchnion 

After  careful  revie^  of  the  fects 
obtained  in  the  investigation,  I  conclude 
that  increases  of  im^rts  of  articles  like 
or  directly  competitive  with  nitrile  and 
neoprene  gloves  produced  at  Mapa 
Pioneer  in  Willard  and  Attica,  Ohio 
contributed  importantly  to  the  decline 
in  sales  or  productioa  and  to  the  total 
or  partial  separation^  of  woikers  of  that 
firm.  In  accordance  with  the  provisicms 
of  the  Act.  I  make  the  following 
certification:  j 

"All  wnrkers  of  Mapb  Pioneer  in  Willard 
and  Attica,  Ohio  who  became  totally  or 
partially  separated  froib  employment  on  at 
after  October  10, 1994  through  two  years 
from  the  date  of  certifiiation  are  eligible  to 
apply  for  adjustment  afsistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  in  Washington.  D.C  this  14th  day 
ofNovendwr  1995. 
■—all  T.  Kik. 

Acting  Proffom  Managpr,  Policy  and 
Reanployment  Servicm,  Office  of  Trade 
Adfustmettt  Assistance. 
(FR  Doc.  95-30151  Filfd  12-12-95;  8:45  am] 
BUJNQ  OOOa  4S1« 


[TA-Wr30,7S1] 

Motor  Coadi  Industriee  IntMnational. 
flowull,  New  Mexico;  Notice  of 
ne^ocMlon  of  CerlNlcaflon  of  EHglt)IHty 
To  Ajpply  lor  Wortor  Adiustment 


This  notice  revokes  the  Notice  of 
Certification  of  EUgibility  To  Apply  for 
Worker  Adjustment  Assistance  issued 
April  11, 1995  for  petition  TA-W- 
30,761.  The  notice  was  published  in  the 
Federal  Regisier  on  April  24, 1995  (60 
FR  20764).  The  notice  is  revdced  since 
new  infcMmaticm  supplied  by  the 
company  shows  that  the  determination 
issued  was  based  on  erroneous 
informaticm. 

Signed  in  Washington,  O.C,  this  29th  day 
of  November  1995. 
RuaseU  T.Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc  95-30146  Filed  12-11-95;  8:45  am] 
SajJNQ  OOOB  i8it  W  II 


rrA-W-31.4S7] 

Reckltt  A  Colman.  Alliance  and  Toledo, 
Ohio,  and  Lincoln,  Hlinoie;  Notice  of 
Terminatfon  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was     ^'-^ 
initiated  on  September  25, 1995,  in 
response  to  a  worker  petition  which  was 
filed  on  September  25, 1995,  on  behalf 
of  workers  at  Reckitt  &  Coleman, 
Alliance  and  Toledo,  Ohio,  and  Lincoln, 
Illinois. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  wotild 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C,  this  28th  day 
of  November,  1995. 


I  Kik, 

Acting  Progmm  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-30159  Filed  12-11-95;  8:45  am] 
BNJJNO  coot  4t1f 


(TA-W-31.47q 

Reidbofd  Drottiefi  Company, 
Ptttaburgh  and  Apollo,  PemsyNania; 
Notice  of  Tennination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  2, 1995,  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Reidbord  Brothers  Company, 
PittsbuT!^  and  Apollo,  Pennsylvania. 


An  existing  certification  for  this 
company  is  currently  in  effsct  (TA-W- 
31,574A  and  TA-W-31,574B). 
ConsequenUy,  further  investigation  in 
this  case  would  serve  no  purpose,  and  ' 
the  investigation  has  been  t«minated. 

Signed  in  Washington,  D.C,  this  Ist  day  irf 
Decranber,  1995. 
RoeaeUKile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  (^ce  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-30154  Filed  12-11-95;  8:45  am] 
BI.UNQ  COOS  IBIfl  W  II 


[rA-W-40,9301 

Sun  Apparel,  Incorporatad  El  Paao,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worliar 
Adjustment  i 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  18, 1995,  applicable 
to  all  workers  of  Sun  Apparel, 
Concepcion  Plant,  EI  Paso,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  April  27, 1995  (60.  FR 
20764). 

The  State  Agency  requested  that  the 
Department  review  the  subject 
certification.  New  findings  show  that 
worker  separations  have  occurred  at  the 
Sun  Apparel's  Armour  Plant  in  El  Paso. 
The  workers  at  the  Armour  Plant,  like 
the  Concepcion  Plant,  are  engaged  in 
employment  related  to  the  production  of 
jeans.  The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
afiiected  by  increased  imports. 
Therefore,  the  Department  is  amending 
the  certification  to  expand  coverage  to 
all  workers  of  Sun  Apparel  in  El  Paso, 
not  just  woricers  at  the  Concepcion 
Plant. 

The  amended  notice  applicable  to 
TA-W-30,930  is  hereby  isSued  as 
follows: 

All  workers  of  Sun  Apparel,  Incorporated. 
El  Paso,  Texas  who  became  totally  or  . 
partially  separated  from  en^iloyment  on  or 
after  April  3, 1994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C  this  29th  day 
of  November  1 995. 

RnaedlT.Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
FR  Doc.  9S-30147  Filed  12-11-95;  8:45aml 
SHJJNQ  OOOa  4S1Si4S-ll 


n'A-4W-M,932:  TAJW-30, 982A1 

Thowii  *  Bans  Company,  Eliiabalh, 
isw  iieiveyf  •!  ehf  MmwioOTi 
OartMoatfon  Ragaidtag  EUgiMlty  to 
Apply  for  Worhar  Adiuslmant 


In  accordance  with  Section  223  of  die 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certificatian  Regarding  Eligibility  to 
Apply  for  Woricer  Adjustment 
Assistance  on  May  3, 1995.  applicable 
to  all  workers  of  Thomas  A  Betts 
Company,  located  in  Elizabeth.  New 
)w8ey.  Im  notice  was  pubUshed  m  the 
Federal  BagiBtsr  on  May  17. 1995  (60 
FR  26450). 

Based  on  new  inforraaticm  received 
from  petitioners,  the  Department 
reviewed  Ae  subject  cotificatioB. 
Findingi  diow  Hikl  worker  separations 
have  occurred  at  die  (fistribution  center 
of  Thomas  k  Betts  located  in  Cranbury , 
New  Jersey.  The  intent  of  the 
Department's  certification  is  to  include 
all  workers  (rf  the  subject  firm  wdio  were 
adversely  affected  by  increased  imports. 

The  asModed  notice  af^Hcable  to 
TA-W-3e.932  is  hereby  issued  as 
follows: 

All  workers  of  Thomas  ft  Betts  Company, 
Elizabeth.  New  Jersey  (TA-W-30.932)  and 
Cranbury,  New  Jersey  (TA-W-30,932A)  who 
became  totally  or  partially  separated  from 
onploynwnt  on  or  after  April  12, 1994  are 
eligible  to  apply  Cor  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C  this  29th  day 
of  November  1995. 
BiiwallT  yjli 

Acting  Program  Manager.  Policy  and 
Reemployment  Senrices,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  95-30149  Filed  12-11-95;  8:45  am] 
MLUNQ  OOOa  4«1»-S»-II 


n'A-W-30,329A:  TA-W-30. 3290;  TA-W-SO. 
329E] 

United  Technologies  Corporation,  Pratt 
A  Whitney  East  Hartford,  Connecticut, 
at  al.;  Amended  Certification 
Regarding  EHgiMlity  to  Apply  for 
Woriwr  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  an 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  February  22, 
1995,  applicable  to  all  workers  of  Pratt 
ft  Whitney,  East  Hartford,  Connecticut 
engaged  in  employment  related  to  the 
production  of  jet  engine  parts.  The 
notice  was  published  in  the  Federal 
Register  on  March  1, 1995  (60  FR 
11119). 


At  the  request  of  two  State  Agencies, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  New  findings  show  that  state  field 
representatives  for  the  sul^ect  firm 
located  in  Florida  and  Midiigan,  woe 
paid  by  the  subject  firm  and  should 
have  been  included  in  the  certification. 
The  intent  of  the  Department's 
certification  is  to  include  all  woikers  of 
Pratt  ft  Whitney  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-30.329  is  hereby  issued  as 
follows: 

All  woriceit  of  United  Technologies 
Corporation,  Pratt  ft  Whitney,  East  Haitiord, 
Connecticut  (TA-W-30,32eA);  and  Held 
lepiesentetlves  located  in  Florida  (TA-W- 
30,32«»  and  Kfichigan  (TA-W-3e.32ffi) 
whose  wages  wera  paid  by  Pratt  ft  Whitney. 
East  Hartford  Connecticut  engaged  in 
employneot  related  to  the  proiductioa  of  jet 
ragine  parts  who  becaaw  totally  or  partially 
s^jtfated  from  employment  on  or  after 
September  7,  ie»3  are  elifMe  to  ^>ply  for 
adjustment  assistaace  uadw  Sectim  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C  this  28th  day 
ofNovanberl995. 
■■■■HT.KIie. 

Acting  Propam  Manager.  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-30158  Filed  12-11-95;  8:45  am] 


[TA^W-«9,K7,  NAFTA-eOIStq 

Walker  Manufacturing  Company, 
Hebron.  OH;  Notice  of  Nagattve 
Determination  on  Reconsideration 

On  December  14, 1994  the  United 
States  Court  of  International  Trade 
(USCIT)  granted  the  Secretary  of  Labor's 
motion  for  a  voluntary  remand  for 
further  investigation  in  0 AW  Local  1927 
and  Employees  and  Former  Employees 
of  Walker  Manufacturing  \.  Secretary  of 
Labor  (94-10-00584). 

The  Department's  initial  denial  for  the 
Hebron  workers,  issued  on  August  15, 
1994  and  published  in  the  Federal 
Register  on  September  2. 1994  (59  FR 
45711),  was  based  on  the  fact  that  the 
increased  import  cnterion  and  the 
"contributed  importantly"  test  of  the 
Workw  Ooup  Eligibility  Requirements 
of  the  Trade  Act  were  not  met.  U.S. 
aggregate  imports  of  mufflers  and 
exhaust  pipes  def:lined  absolutely  in 
1993  compared  to  1992  and  in  the  latest 
twelve  month  period  from  Jime  1993 
through  May  1994  compared  with  the 
same  period  one  year  earlier. 

The  Hebron  plant  had  only  one 
customer  and  that  customer's  import 
purchases  were  not  important  relative  to 


Hebron's  sales  during  the  relevant 
period. 

The  workers  were  also  denied 
eligibility  to  apply  for  TAA  on 
reconsideration.  The  reconsideraticm 
notice  was  issued  on  October  5, 1994 
and  pubUshed  in  the  Federal  Register 
on  October  14, 1994  (59  FR  52194). 

The  reconsideration  findings  show 
that  as  a  result  of  the  Hebron  closure, 
the  company  is  making  Hebron's 
machinery  available  to  other  corporate 
North  American  plants  including  some 
machinery  to  Mexico.  HoMwver,  the 
capital  equipment  used  to  make  exhaust 
systems  is  not  like  or  direcUy 
competitive  with  exhaust  systems 
thsmselves  and  as  such  wmild  not  form 
a  basis  of  a  wcakar  group  cntification. 
Other  finding*  on  reconsideration  show 
that  no  production  was  shifted  to 
Mexico  and  only  a  very  small  portion  of 
Hetntm's  total  production,  the 
productim  of  resonator  bodies,  was 
shifted  to  Canada;  however,  the  workers 
who  produced  resonator  bodies  were 
not  separately  identifiable.  (AR  p.  23 
and  p.  28). 

Tm  wofkan  were  also  denied  under 
a  NAFTA  petition  (NAFTA-O0120)  on 
June  30, 1994  (59  FR  37997)  and  cm 
reconsideration  on  October  7, 1994  (59 
FR  53213).  The  Department's  denial  was 
based  on  the  fact  that  neither  the 
increased  import  criterion  nor  the  shift 
in  production  to  Mexico  or  Canada 
criterion  of  the  Worker  Ooup  Eligibility 
Requirements  of  the  NAFTA  provisions 
of  the  Trade  Act  was  met. 

The  record  states  that  the  Ohio 
Bureau  of  Employment  Security  (OBES) 
made  a  preliminary  finding  that  the  firm 
met  the  increased  import  criterion.  (See 
AR  p.  30).  This  state  finding  is  only  a 
preliminary  finding  to  get  the 
investigatory  process  started.  The  state's 
investigation  was  not  as  extensive  as  the 
Department's  investigation.  Further, 
under  the  NAFTA-TAA  provisions,  the 
state,  unlike  the  Department,  does  not 
make  a  finding  on  the  "contributed 
importantly"  test,  which  the  workers 
failed  to  pass. 

On  further  reconsideration,  the 
Department  has  difficulty  obtaining 
additional  information  from  Walker 
Manufacturing  especially  as  to  a  fiuther 
breakout  of  Hebron's  production  and 
sales.  On  December  20, 1994.  the 
Department,  however,  did  contact  the 
pldntiffs'  counsel,  and  other  imion 
witnesses  to  request  any  information  or 
documentation  that  would  contradict 
the  Department's  negative 
determinations.  Counsel  for  the 
plaintiffs  alleged  that  about  50  resonator 
workers  were  laid  off  in  February  1994 
and  that  40  percent  of  the  plant's 
production  was  shipped  to  Mexico  prior 
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to  the  phasedown.  (Sae  AR  pp.  69-70). 
These  allegations  wefe  not  backed  up  by 
any  suppoorting  docutnentation,  and 
none  of  the  other  unfon  witnesses 
supplied  any  evident  or 
docummtatim. 

The  remand  findirjgs  show  that  the 
Walker  plant  in  Queistaro.  Mexico  does 
not  i»oauce  any  goo^  or  products  like 
or  directly  oonipetitive  with  the  articles 
formerly  produced  ai  tMnon.  The 
Mexican  plant  is  a  supplier  of  exhaust 
tjrstems  fer  Graeral  Motors.  Chrysler 
and  Volkswagen  and(to  the  replacement 
parb  market  (aflerm4^ce4  in  Mexico. 
The  Hedmm  plant,  ob  die  other  band, 
produced  exhaust  mtems  only  for 
Fend.  These  oistomi^ed  exhaust 
systems  are  not  interihangeable.  (See 
ARp.  74). 

The  findings  also  dhow  that  no 


of  the] 


productian  was 

a  result  of  the 

plant  (See  AR  p.4S.  #.M), 

Hebron  plant  nor 

supply  toe  sa 

49).Gtalyflie 


I  to  Mexico  as 
I  Hsbron 
Neither  the 
*t  Mexico  plant 

(SeeAKp. 
I  of  resonator 
I  to  Caaada; 
however,  diis  traoaiv  annwwited  for 
only  a  very  small  pomon  of  Hstvim's 
total  prodiicdoo  tfid  the  woikors  were 
not  separately  identifabie  by  product. 
All  other  producdoo  Was  transfcfrad  to 
company  owned  doAstic  plante. 
priniarily  Marshall,  M»**%>"  and 
Umuer,  Indiana.  (See  AR  p.  62). 

Other  findiafs  on  aKonnderadfm 
show  diet  the  Hebfoil  plant  closure  was 
due  to  capacity  oono^ras  within  WaBcer 
Manufacturing  and  Wattcar's  desiie  to 
provide  betler  sarvioe  lor  Hehnm's  sole 
customer.  Ford  Motot  Company.  (See 
AR  p.  62). 

On  ranand.  the  Debertment  received 
a  fiuthar  Ixeakout  by  month  of  Hebron's 
productian  and  a  Urang  of  all  Hebron's 
capital  assets  shipped  to  other  corporate 
locations.  (See  AR  pp.  116-^6).  These 
new  findings  show  that  Canadian 
corporate  exports  (frqm  CamlHridge)  to 
the  U.S.  from  May  1. 11992  to  April  30, 
1994.  were  less  man  ene-tenth  of  one 
percent  of  Hebron's  sales  during  the 
same  period.  (See  All  pp.  147. 149). 
Such  a  small  proportkm  is  too 
insignificant  to  form  a  basis  for  a  worker 
group  certification,  especially  since  the 
Hebron  woricers  are  qot  separately 
identifiable  by  produtt,  and  thus  it 
cannot  be  determined  how  many 
woricers  produced  thf  onnponents  that 
are  now  being  imporlsd.  (See  AR  p.  23. 
pp.  28-29). 

Other  findings  on  reconsideration 
show  only  very  smalt  amounts  of 
Hebron's  assets  mrefeiriiipped  to  Mexico. 
(See  AR  pp.  118-152).  Contrary  to  the 
contention  of  the  plalntifb'  counsel, 
(See  AR  p.  163),  the  mere  transfer  of 


madiinOTy  from  a  domestic  plant  to  a 
Mexican  or  Canadian  plant  would  not, 
by  itself,  form  a  basis  for  a  worker  group 
certification  uncterihe  NAFTA 
provisions  of  the  Trade  Act  Rather  the 
NAFTA  provisions  specifically  state 
that  there  must  be  a  shift  in  production 
of  articles  from  a  domestic  Bim  toa 
Mexican  or  Canadian  plant  for  the 
workers  to  be  eligible  to  apply  for 
transitional  adjustment  assistance,  not 
the  shifts  of  machinery  associated  with 
those,  (H- any  other  type  of  articfes. 
(Trade  Act.  Sec  250(a)(1)(B),  19  U.S.C 
S  2331(a)(l(B)).  Since  no  articles 
formerly  produced  at  the  Hebron  plant 
are  nanf  bsing  produced  in  Mexico,  the 
tranriisr  of  productimi  criterion  has  not 
been  met-  here.  '*v   ''-^'' 


After  reconsidefatfon,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  woikers  and 
fnrimer  workers  of  the  Walker 
Manufecturing  Company  in  Hebrm, 
Ohio.  ■  ,  ^'' 

Sigoad  It  Waahli^lM,  D.C.  tUi  Sdi  daf  of 
May  1995. 
Vfelsr|.T>«HW. 

Pngpaai  Sianagar,  Policy  and  itoaaip/cyaient 
Scrvicw,  Office  of  Tmda  Ad}ustmeiU 
Auittutce. 

(PR  Doc  95-301Se  FiM  12-11-95;  9:45  am) 


Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjiistment  Assistance  for  workere  at 
ConAgra  Flour  Kfilling  Company, 
Superior,  Wisconsin.  The  review 
indicated  that  the  application  omtained 
no  new  sid)stantial  information  which 
would  beer  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

NAFTA-00602;  ConAgra  FkMir  Milling 
Company,  Superior,  Wisconsin  (ftovendier 
22, 199S) 

Signed  at  Washington,  D.C  tliis  29di  day 
<rf  November,  1995. 


IT.Kik, 

Acting  Program  Manager,  Policy  and 
Beemployment  Services,  Office  of  Trade    ' 
Adjustment  AMtigtance. 

(PR  Doc  95-30161  Piled  12-11-95;  8:45  am) 


[NAFTAr4MM«) 

Dow  Cheniicfll  CoinpOTy  CorpofBte 
AviaMon  OlvWon,  FfMwnd,  ImcMqwij' 
niamlwrt  of  I'SimHf  Hfftn  fur 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  AMistance  fior  woricere  at 
Dow  Qiemical  Co.,  Corporate  Aviation 
Division.  Freeland,  Micnigan.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
informatim  which  would  bear 
importantly  on  the  Department's 
determination.  Therefr««.  dismissal  of 
the  application  was  issued. 

NAPTA-00609:  Dow  ChemiGal  Go. , 
Corporate  Aviation  Divisicm.  Praelaad, 
MicUgan  (November  22, 1995) 

Signed  at  Washingtoa,  0.C  tiiis  29th  day 
of  November,  1995. 

RMseHLKila, 

Acting  Program  ktaaogsr.  Policy  and 

Reemphyamnt  Services,  Offioet^Trade 

AdfuiteieBiAasiskmce. 

(PR  Doc  95-30160  Piled  12-11-45;  S:4S  am) 


senwr  vg^eemmf  «^Miet  new  lonij 
AMMiiflec  ceriMOMWA  ReQvohiQ 
EHribWlv  To  Aaoltf  Iter  WoilMr 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  die 
Department  of  iJAtor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  cm 
October  26, 1995,  applicable  to  all 
woricen  of  Lockheed  Martin,  Ocean. 
Radar  k  Sensor  Systems  Division 
located  in  Utica,  New  York.  The  notice 
will  soon  be  published  in  the  Federal 


(t  die  request  ot  the  State  designee, 
the  Department  has  reviewed  the  subject 
certification  to  specify  that  only  the 
inspection  operation  of  the  printed 
drcidt  board  assemblies  are  being 
shifted  to  Mexico. 

Tlie  intent  of  the  Department's 
certification  is  to  include  workere 
engaged  in  the  inspectimi  operation  of 
the  printed  circuit  board  assemblies  at 
Lockheed  Martin,  Ocean,  Radar  k 
Sensor  Systems  Division  located  in 
Utica,  New  York  that  were  adversely 
affected  by  the  shift  in  production  of  the 
infection  operation  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA— 00634  is  hereby  issued  as 
follows: 


An  wwkers  engaged  in  tlie  inspection 
operation  of  the  printed  drcuit  board 
assemblies  at  Lockheed  Martin.  Ocean,  Radar 
ft  Sensor  Systems  Division  located  in  Utica, 
New  York  who  become  totally  (v  partially 
separated  from  employment  on  or  aiter 
O^ober  5. 1994  are  eligible  to  apply  tot 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1994. 

Signed  at  Washington,  D.C  this  1st  day  of 
November  1995. 
RnasaUT.Kils. 

Acting  Prognun  Manager,  Policy  and 
Beemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
IPR  Doc  95-30155  Filed  12-11-95;  8:45  am] 


Signed  at  Washington.  D.C  this  29th  day 
of  November  1995. 
RnaaeU  T.Kile, 

Acting  Program  Manager,  Policy  and 
Beemployment  Services,  Office  of  Trade 
Adjustment  Assistaiwe. 
[PR  Doc  95-30148  Piled  12-11-95;  8:45  am) 
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niAFTA-ooasq 

Sun  Apparel,  Inc^  El  Paso,  Texas; 
Amended  Certmcalion  Regarding 
Ellgibiltty  To  Apply  for  NAFTA 
Transillonal  Ad|u^ment  Asaistanoe 

In  accordmce  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  n,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
March  10, 1955,  applicable  to  all 
woiiiere  of  Sun  Apparel,  Inc., 
Concepcion  Plant  located  in  El  Paso, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  March  22, 1995  (60 
FR 15164). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  subject 
certification.  New  findings  show  that 
worlier  separations  have  occurred  at  the 
Sun  Apparel's  Armour  Plant  in  El  Paso. 
The  woricen  at  the  Armour  Plant,  like 
the  Concepcion  Plant,  are  engaged  in 
employment  related  to  the  producticm  of 
jeans.  The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affacted  by  increased  imports  from 
Mexico  or  Canada.  Therefore,  the 
Department  is  amending  the 
certification  to  expand  coverage  to  all 
workere  of  Sim  Apparel  in  EI  Paso,  not 
just  those  workere  at  the  Concepcion 
Plant. 

The  amended  notice  applicable  to 
NAFTA-00358  is  herrtiy  issued  as 
follows: 

All  workers  of  Sun  Apparel,  El  Paso,  Texas 
who  became  totally  or  partially  separated 
from  employment  on  or  after  February  2, 
1994  are  eligible  to  apply  for  NAIH'A-TAA 
Section  250  of  the  Trade  Act  of  1974. 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submittad  for 
OMBRevlaw 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  die 
Paperwork  Reduction  Act  of  1995,  on 
October  4, 19985,  Federal  Register  No. 
192,  page  52024,  the  National  Science 
Foundation  (NSF)  published,  for  public 
comment,  a  proposed  collecticm  of    ■ 
information,  "Survey  of  Industrial 
Research  and  Development,  1995-97." 
No  public  comments  were  received.  The 
collection  of  information  is  now  being 
forwarded  to  the  Office  of  Management 
and  Budget  for  consideration.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  Herman  Fleming,  NSF 
Qearance  Officer  at  (703)  306-1243,  or 
send  comments  to:  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Suite  485,  Arlington,  VA  22230. 

Written  comments  should  be  received 
by  January  5, 1995. 

Abstract:  This  survey  measures  the 
amount  and  indicates  the  direction  of 
R&D  expenditures  by  U.S.  industry, 
Government  agencies,  corporations, 
academic  researchera,  trade 
associations,  research  organizations,  and 
othere  use  the  survey  statistics  to 
analyze  and  forecast  technological 
growth,  investigate  productivity 
determinants,  formulate  tax  policies, 
and  compare  individual  company 
performance  with  industry  averages. 

Companies  with  known  R&D  activity 
and  samples  of  companies  in  selected 
industries  that  may  conduct  RAD  are 
included. 

Dated:  December  7. 1995. 
Herman  G.  Fkming. 

NSF  Qearance  Officer. 

(PR  Doc  95-30229  Piled  12-11-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMSSION 

[DodwtNoa.  SO-809, 50-286. 80-317, 90- 
318, 50-336,  and  90-8351 

Maine  Yankee  Atomic  Power  Co., 
Omaha  Public  Power  District, 
Baltlmora  Qaa  and  Electric  Co., 
Northeast  Nuclear  Energy  Co.,  and 
Florida  Power  A  Ught  Co.;  Maine 
Yankee,  Fort  Calhoun  Unit  1,  Calvert 
Cliffs  Umts  1  and  2,  Millstone  Unit  2, 
and  St  Lude  Unit  1 ;  laauance  of 
DIractor'a  Decision  Under  10  CFR 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  dated  May  2, 1995,  by  Mr. 
John  F.  Doherty,  J.D.  (Petition  for  action 
under  10  CFR  2.206).  The  Petition 
pertains  to  the  following  plants:  Maine 
Yankee,  Fort  Calhoun  Unit  1,  Calvert 
Chfh  Units  1  and  2,  Millstone  Unit  2, 
and  St.  Lucie  Unit  1. 

In  the  Petition,  Petitioner  requested 
that  the  following  six  pressurized-water 
reactors  be  immediately  shut  down: 
Maine  Yankee,  Fort  Calhoun  Unit  1, 
Calvert  Cliffs  Units  1  and  2,  Millstone 
Unit  2,  and  St.  Lude  Unit  1.  In  addition, 
the  Petitioner  requested  that  steam 
generator  tubes  be  inspected 
immediately  at  those  plants. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  to 
deny  the  Petition.  The  reasons  for  this 
denial  are  explained  in  the  "Director's 
Decision  Pursuant  to  10  CFR  2.206" 
(DD-95-22),  the  complete  text  of  which 
follows  this  notice,  and  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  December,  1995. 

For  the  Nuclear  Regulatory  Ccnamission. 
WUUaaT.RiMsdl, 
Director,  Office  of  Nuclear  Beactor 
Begulation. 

Office  of  Nuclear  Reactor  Regulation, 
William  T.  Russell.  Director 

In  the  Matter  of:  Maine  Yankee  Atomic 
Power  Co.,  Omaha  Public  Power  District, 
Baltimore  Gas  and  Electric  Ck)..  Northeast 
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Nuclaw  Bimgy  Co.,  Flmida  Power  ft  Light 
Co.  (Maine  Yankee.  PoA  Calboun  Unit  1, 
Calvert  Qitb  Units  1  a»d  2.  Millstone  Unit 
2.  and  St  Lucie  Unit  \l  Docket  Nos.  50-309. 
50-285.  50-317,  SO-31B.  5&-336.  and  50- 
335.  License  Nos.  DPR^X,  DPR-40,  OPR-53, 
DPR-69.  DPR-6S.  DPR->67. 

L  brtroductioii 

On  May  2. 199S,  Mr.  John  F.  Doherty, 
J.D.  (Petitioner),  filed  a  Petition  with  the 
U.S.  Nuclear  Regulatory  Commission 
(NRQ  pursiiant  to  K^  CFR  2.206.  The 
Petitioner  requested  tiiat  the  fbllowjiig 
six  pressurized-watet'  reactors  be 
immediately  shut  do|«n:  Maine  Yankee. 
Fort  Calhoun  Unit  1.;  Calvert  Clif&  Units 
1  and  2.  Millstone  Uttit  2,  and  St  Lude 
Unit  1.  In  addition,  the  Petititmer 
requested  that  steam  generator  tubes  be 
inspected  immediately  at  those  plants. 
The  Petitioner  stated!  that  an  inspection 
by  the  license  in  Apifl  1995  of  the 
Maine  Yankee  plant  using  the  newly 
developed  Point  Plu$  system  revealed 
that  the  steam  gener#or  tubes  are  on  the 
verge  of  rupture,  thr^tening  the  release 
of  radioactive  liquid  and  gaseous 
mrterial  into  the  environment  and 
consequent  harm  to  kunan  health  and 
safety.  Because  the  ouier  plants  the 
Petitions  idoitified  Were  built  by  the 
same  manufacturer  (^mbustion 
Engineering)  and  areof  similar 
operating  age.  the  Petitioner  asked  that 
they,  along  with  the  Maine  Yankee,  be 
immediately  shut  down  and  that  all 
steam  generator  tubes  be  immediately 
inspected  udng  the  Point  Plus  Probe 
system. 

On  June  28, 1995, 1  informed  the 
Petitioner  that  the  PAition  had  been 
referred  to  my  office  tor  preparation  of 
a  Director's  Decision,  I  further  informed 
the  Petitioner  that  his  reouest  for 
immediate  shutdown  and  inspection 
was  denied  because  continued 
operatioi  of  these  units  until  their  next 
scheduled  outage  posed  no  imdue  risk 
to  public  health  and  safety.  I  also 
inmnned  the  Petitiooer  that  the  NRC 
would  take  appropriate  action  within  a 
reasonable  time. 


»e 


n. 

The  Petitioner  requested  that  six  CE- 
designed  plants  be  siut  down  and  their 
steam  generator  tubes  inspected  with 
the  Plus  Point  inspection  probe.  The 
request  appearsto  be  based  on  omoems 
that  without  inspections  using  the  Plus 
Pobit  probe,  the  steain  generators  in 
these  plants  may  be  (usoaptible  to  one 
or  more  steam  generator  tube  ruptures 
(SGTRs).  However,  tbe  results  of 
examinations  of  tubas  removed  from  the 
Maine  Yankee  steemi  generators  and  in 
situ  pressure  tests  of  Ihe  most  sevwely 
degraded  tubes  in  the  Maine  Yankee 
steem  genwators  haw  demonstrated    ■ 


that  the  tubes,  although  severely 
dmraded,  still  had  a  significant  margin 
berore  feilure  even  under  postulated 
accident  conditions.  Fiuthermore.  the 
NRC  has  takm  actions  to  ensure  that 
other  plants  have  performed  appropriate 
steam  gmerator  tuoe  inspections  to 
assure  tube  int^rity.  These  important 
actions  are  discussed  below  in  greater 
detail. 

The  NRC  applies  a  defense-in-depth 
apiHoadi  toward  protecting  public 
health  and  safety  from  the  potential 
consequences  of  events  involving  the 
rupture  of  steam  g«ierator  tubes.  Steam 
generator  tube  degradation  is  managed 
through  a  combination  of  several 
difiiarent  elmnents.  including  inservice 
inspection,  tube  repair  critmia.  primary- 
to-seccmdary  leak  rate  monitoring,  water 
chemistry,  and  analyses  to  enstue  safiety 
objectives  are  met. 

The  primary  means  for  assessing 
steam  generaUv  tube  degradation  is 
through  inservice  in^Mctions.  Plant 
technical  spedficaticms  require  a 
periodic  inspection  of  the  steam 
generator  tubes.  Any  tubes  with 
identified  degradation  in  excess  of  the 
repair  criteria  are  repaired  or  removed 
from  service.  In  order  to  assess  the 
condition  of  steam  generator  tubing,  the 
industry  primarily  relies  on  eddy 
ciurent  inspection  techniques,  which 
includes  the  motorized  rotating  pancake 
coil  (KQIPC)  test.  QrcumfBrential 
cracking  in  steam  generator  tubing  has 
been  identified  at  expansion  transitions, 
small  radius  U-bends.  dented  tube 
support  plate  intersections,  and  sleeved 
joints.  Based  on  the  utilities'  responses 
to  GL  95-03.  the  inservice  CE  steam 
generators  (i.e.,  not  including  retired  CE 
steam  gmerators)  have  been  inspected 
in  these  arees  with  techniques  capable 
of  detecting  drcimiferentlal  cracking 
and,  to  date,  such  cracking  was  fbtmd 
only  at  the  expansion  transitions. 

&q)erience  to  date,  including 
experience  at  the  Maine  Yankee  plant 
shows  that  the  standard  MRPC  probe  is 
a  reliable  means  for  detecting 
structurally  significant  cracking  in 
steam  generator  tubes.  The  use  of  an 
MRPC  probe  in  conjtmction  with 
adequate  inspection  procedvras  is  a 
reliable  means  for  detecting 
circumferential  cracking  in  steam 
generator  tubes.  As  discussed  above, 
metallographic  examinations  of 
removed  tubing  and  in  situ  pressure 
testing  of  degraded  tubes  continue  to 
support  the  staff's  conclusion  that 
properly  conducted  MRPC  inspections 
can  identify  circumferential  cracking 
before  the  cracking  exceeds  the 
structural  limits. 

In  addition  to  requiring  periodic 
steam  generator  tube  inspections,  the 


NRC  requires  an  operational  leak  rate 
limit  to  provide  reasonable  assurance 
that  should  a  primary-to-seccmdary  leak 
be  experienced  during  service,  it  will  be 
detected  and  the  plant  will  be  shut 
down  in  a  timely  manner  before  rupture 
occurs  and  with  no  undue  risk  to  public 
health  or  safety.  Requiring  operation 
within  these  Ihnits  decreases  the 
possibility  that  steam  gmierators  may  be 
vulnerable  to  tube  ruptures  during 
postulated  accidents  such  as  a  main 
steamline  break  or  a  loss-of-coolant 
accident. 

Inspection  findings  at  Maine  Yankee  ^ 
in  1994  revealed  indications  of  large 
drcumferential  cracks  that  had  been 
missed  in  previous  inspections  because 
of  inadequacies  in  MRPC  test  and 
analysis  procedures.  The  test  and 
analysis  procedures  were  upgraded 
accordingly.  However,  subsequent 
inspecti(His  at  Maine  Yankee  performed 
with  the  MRPC  in  early  1995  revealed 
circumferential  indications  that  were 
more  ntunerous  and  larger  than 
expected  based  on  the  ^ort  operating 
interval  since  the  previous  inspection. 
The  100-percent  MRPC  inspection  of  the 
expansion  transitions  were 
supplemented  by  inspections  v^th  the 
recenUy  developed  Plus  Point  probe  and 
a  specially  wound  high-frequency 
MRPC  coiL  These  latter  probes  offer 
improved  sensitivity  to  inner-diameter- 
initiated  circumferential  cracks  of  the 
type  present  at  the  Maine  Yankee 
eimansion  transitions  and  identified 
substantial  numbers  of  relatively  Small 
drcimiferential  cracks  not  detected  with 
the  conventional  MRPC. 

Three  tubes  were  renioved  from  these 
steam  generators  in  eerly  1995.  Before 
the  tubes  were  removed,  they  were 
tested  by  ultrasonic,  visual  (fluorescent 
penetrant  dye),- and  eddy  current 
techniques  to  omfinn  the  nature  of  the 
indications.  Eddy  current  methods 
included  examination  with  a  standard 
rotating  pancake  coil,  a  Plus  Point  coil, 
and  a  high-frequency  pancake  coiL  The 
indicatims  were  sized  with  various 
techniques  and  the  tubes  were  then 
destructively  examined  so  that  the 
actual  size  of  the  indications  could  be 
determined.  The  results  of  the 
destructive  examinations  are  provided 
in  NRC  Information  Notice  95-40. 
"Supplemental  Information  Pertaining 
to  Generic  Letter  95-03, 
'Circumferential  Cracking  of  Steam 
Generator  Tubes.' "  The  destructive 
examination  results  and  data  obtained 
with  a  hi^frequency  pmcake  coil 
suggest  that  many  of  the  indications 
may  not  have  been  as  structurally 
significant  as  the  standard  pancake  coil 
appeared  to  indicate. 
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In  situ  pressure  tests  were  conducted 
on  the  tubes  with  the  largest  MRPC 
indications  and  the  results  indicate 
acceptable  margins  against  burst  under 
normal  operating  and  postulated 
accident  conditions.  The  NRC  had  a 
review  conducted  by  an  independent 
contractor  of  the  in  »tu  test  method 
used  at  Maine  Yankee  and  determined 
that  it  provides  a  reasonable  simulation 
of  the  hydraulic  presstire  loads  induced 
during  a  postulated  main  steamline 
break. 

Thus,  it  has  been  demonstrated  that 
the  tubes  with  the  largest  indications  at 
Maine  Yankee  continued  to  exhibit 
adequate  structural  integrity  at  the  time 
they  were  found.  This  finding  is 
attributable  to  the  morphology  of  the 
cracks  as,determined  from 
metallographic  examinations  of  pulled 
tube  specimens  from  Maine  Yankee. 
This  morphology  consists  of  cracks  that 
were  not  coplanar  but  rather  of  short 
circumferential  length  and  staggered 
around  the  circumference  over  a  short 
axial  region  with  ligaments  of  material 
between  the  cracks.  These  ligaments 
add  considerably  to  the  strength  of  the 
tube,  but  these  ligaments  are  generally 
not  detectable  by  the  MRPC. 

The  findings  at  Maine  Yankee 
nevertheless  raised  concern  that  large 
undetected  circumferential  cracks  could 
possibly  exist  at  other  plants.  Therefore, 
the  NRC  issued  Generic  Letter  (GL)  95- 
03,  "Circumferential  Cracking  of  Steam 
Generator  Tubes."  on  April  28. 1995, 
notifying  licensees  of  the  Maine  Yankee 
experience  and  requesting  that  they 
evaluate  recent  operating  experience 
concerning  the  detection  and  sizing  of 
drcumferential  cracks  and  the  potential 
applicability  of  diis  experience  to  their 
plants.  On  the  basis  of  the  results  of  this 
evaluation,  past  inspections  and  the 
results  thereof,  and  other  relevant 
factors,  licmsees  were  requested  to 
develop  a  safety  assessment  justifying 
continued  operation  imtil  the  next 
scheduled  steam  generator  tube 
inspections  were  to  be  performed.  The 
generic  letter  also  requested  that 
ucensees  develop  and  submit  their 
plans  for  the  next  steam  generator  tube 
inspection  as  they  pertain  to  the 
detection  of  circumferential  cracks.  The 
utilities  were  required  to  respond  to  GL 
95-03  within  60  days.  By  now,  the 
utiUties  that  own  the  six  plants  listed  in 
the  Petition  have  responded  to  GL  95- 
03  and  the  responses  have  been 
evaluated  by  the  staff. 

Based  on  the  utilities'  responses  to  GL 
95-03,  vrith  the  exception  of  Millstone 
Unit  2,  the  CE  plants  listed  in  the 
Petiticm  have  been  inspected  in  those 
areas  susoeptibto  to  circumferential 
cracking  with  improved  eddy  current 


inspection  probes  equally  capable  as  the 
Point  Plus  system  of  detecting 
circumferential  cradfdng.  All  tubes  with 
detected  cracks  have  been  removed  from 
service.  The  licensee  for  Millstone  Unit 
2  replaced  the  original  CE  steam 
generators  during  an  outage  that  ended 
in  January  1993.  The  new  steam 
generators  incorporated  many  new 
design  features  that  are  expected  to 
eliminate  or  greatly  reduce  the  potential 
for  circumferential  tube  cracking.  These 
include  the  use  of  Inconel  690,  a 
material  that  has  significantly  greater 
resistance  to  cracking  and  hydraulic 
expansion  of  tubes,  which  reduces  the 
potential  for  cracking  in  the  expansion 
transitions.  The  limited  operational 
time,  improvements  in  design,  and 
favorable  plant  operating  conditions 
minimize  the  potential  for  the 
development  of  drciunferential  cracking 
in  the  Millstone  Unit  2  steam 
generators.  Millstone  Unit  2  steam 
generators  will  continue  to  be  inspected 
during  refueling  outages. 

The  NRC  has  studied  the  risk  and 
potential  consequences  of  a  range  of 
SGTR  events  in  NUREG-0844.  "NRC 
Integrated  Program  for  the  Resolution  of 
Unresolved  Safety  Issues  A-3.  A-4,  and 
A-5  Regarding  Steam  Generator  Tube 
Integrity."  The  staff  estimated  the  risk 
contribution  due  to  the  potential  for 
single  and  multiple  SGTRs.  The  study 
also  examined  the  expected 
consequences  of  SGlll  scenarios, 
including  beyond-design-basis 
situations,  such  as  the  potential  for 
release  as  a  result  of  containment  bypass 
because  of  failed  tubes  concurrent  with 
a  breach  of  secondary  system  integrity. 
A  combination  of  circumstances  and 
conditions  is  required  to  produce  such 
simultaneous  failures:  (1)  Main 
steamline  break  or  other  less  severe  loss 
of  secondary  system  integrity,  (2)  the 
potential  that  a  population  of  tubes 
susceptible  to  rupture  exists  in  a 
particular  steam  generator,  (3)  the 
potential  that  operators  would  not  take 
actions  to  avoid  high  differential 
pressiues,  and  (4)  the  probability  that  a 
large  niunber  of  tubes  would  actually 
fail  simultaneously.  In  the  NUREG 
-0844  assessment,  the  staff  concluded 
that  the  probability  of  simultaneous 
multiple  tube  failure  was  small 
(approximately  10  ~^,  and  that  the  risk 
resulting  from  releases  diuing  SGTRs 
with  loss  of  secondary  system  integrity 
was  small  (about  10  ~^  latmt  fetalities 
per  reactor  year). 

m.  Conclusion 

Based  on  the  fact  that  (1)  adequate 
steam  generator  tube  inspections  have 
been  pimfbrmed,  (2)  primary-to- 
secondary  leakage  is  being  monitored  on 


a  continuing  basis,  and  (3)  the  risk  of 
multiple  SCTR  events  is  low,  I  have 
concluded  that  an  immediate  shutdown 
and  Plus  Point  probe  inspection  of 
Maine  Yankee,  Fort  Calhoun  Unit  1, 
Calvert  Cliffs  Units  1  and  2.  St.  Lucie 
Unit  1,  and  Millstone  Unit  2  is  not 
warranted. 

The  Petitioner's  request  for  action 
pttfsuant  to  10  CFR  2.206  is  denied.  As 
provided  in  10  CFR  2.206(c),  a  copy  of 
the  Decision  will  be  filed  with  the 
Secretary  of  the  Commission  for  the 
Commission's  review.  This  Decision 
will  constitute  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  6\h  day 
of  December  ,1995. 

For  the  Nuclear  Regulatory  Commission. 
William  T.RoHdl, 
Director,  Office  of  Nuclear  Beactor 
Regulation. 

(PR  Doc.  95-30176  Filed  12-11-95;  8:45  am) 
BNJJNO  OOOt  79M-*1-r-M 

[Docket  Nos.  50-325  AND  50-324] 

Carolina  Power  A  Light  Company; 
Notice  of  Conaideration  of  Isauanca  of 
Amendment  to  Facility  Operating 
Ucenae,  Propoaed  No  Significant 
Hazarda  Conaideration  Detenninatlon, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
is  considering  issuance  of  an 
amendment  to  Facility  Oi>erating 
License  Nos.  DPR-71  and  DPR-62 
issued  to  the  Carolina  Power  &  Light 
Company  (the  licensee)  for  operation  of 
the  Brunswick  Steam  Electric  Plant. 
Units  1  and  2  (BSEP)  located  in 
South  port.  North  Carolina. 

Effective  October  26. 1995,  the 
Commission  amended  its  regulations 
(10  CFR  Part  50,  Appendix  J)  to  provide 
a  performance-based  option  for  leakage- 
rate  testing  of  omtaiiunents  of  Ught- 
water-cooled  nuclear  plants.  The 
proposed  amendment  would  permit  the 
licensee  to  implement  this  performance- 
based  option,  which  allows  leakage 
testing  intervals  to  be  based  on  system 
and  component  testing  performance. 

The  proposed  amendment  requires 
the  estabhshment  of  a  "Primary 
Containment  Leakage  Rate  Testing 
Program"  (program)  and  makes  general 
reference  to  the  NRC  guidance  utilized 
by  the  licensee  for  development  of  this 
program,  i.e.  Regulatory  (kiide  1.163. 
"Performance-Biased  Containment  Leak- 
Test  Program".  Regulatory  Guide  1.163 
addresses  the  acceptability  of  industry- 
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developed  guidance  ^escribed  in 
Nuclear  Energy  Institute  document  NEI 
94-01,  entitled  "Ind\4stry  Guideline  for 
Implementing  Perforfiance-Based 
Option  of  10  CFR  Part  50.  Appendix  ]." 
The  proposed  amendinent  takes  one 
exception  to  the  guidance  in  NEI  94-01. 
Based  upon  the  use  of  compensatory 
measures,  the  exception  would  allow 
the  use  of  less  accurate  flow  measuring 
equipment.  ' 

Certain  containment  leakage  testing 
schedules  and  details!  regarding  the 
scope  of  containment  valves  and 
penetrations  to  be  leak-tested  v^dll  be 
included  in  the  licensee's  program  but 
would  be  removed  by  this  proposed 
amendment  from  the  $SEP  Technical 
Specifications.  Consi^ent  with  NEI  94- 
01  the  proposed  amendment  relaxes  the 
schedules  for  performing  primary 
containment  air  lock  leakage 
surveillance  testing  aad,  if  the  interval 
for  testing  of  overall  containment 
leakage  (Type  A  testing)  has  been 
extended  under  the  program  to  10  years, 
requires  inspections  fbr  containment 
integrity  d\iring  two  cither  refueling 
outages  before  the  next  Type  A  test  as 
well  as  inunediately  prior  to  that  test. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  ofl954,  as  amended 
(the  Act)  and  the  Comknission's 
regulations. 

The  Commission  h^  made  a 
proposed  detenninati^  that  the 
amendment  request  iitvolves  no 
significant  hazards  consideraticm.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that!  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in.  the  probability  or 
consequences  of  an  aqddent  previously 
evaluated:  or  (2)  creat^  the  possibility  of 
a  new  or  different  kxni  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  relquired  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazaixis  consideration^  which  is 
presented  below: 

I.The  proposed  licmue  amendments  do 
not  involve  a  significant  Increase  in  the 
probebility  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  Ucense 
amendments  revise  the  llBchnical 
Spedfications  to  reflect  tbe  adoption  of  a 
perfaraiance-based  containment  leakage- 
testing  program.  The  Nuclear  Regulatory 
Comniission  has  approved  the  use  of  a 
performance-baaed  option  for  containment 
leakage  testing  pragiams  when  it  amended  10 
GPR  Part  50,  Appendix  J  (60  PR  49495). 

Par  adoption  of  the  revised  regulations, 
licensees  are  required  to  tncorponte  into 
their  Technical  Spedfications.  by  general 


reference,  the  NRC  regulatory  guide  or  other 
plant-spedfic  implementing  doomient  (used 
to  develop  the  performance-based  leaki^ 
testing  program].  A  new  Administrative 
Control  subsection  is  being  added  to  the 
Brunswick  Plant  Technical  Specifications 
that  requires  the  establishment  and 
maintenance  of  a  Primary  Containment 
Leakage  Rate  Testing  Pribram.  As  stateid  in 
the  Technical  Specification,  this  Primary 
Containment  Leakage  Rate  Testing-Program 
will  conform  with  NRC  Regulatory  Guide 
1.163.  Revision  0,  dated  September  1995. 
"Performance-Based  Containment  Leak-Rate 
Testing  Program"  by  establishing  leakage 
testing  intervals  based  on  the  criteria  in 
Section  11.0  of  NEI  94-01.  The  Technical 
Specifications  will  continue  to  require 
performance  of  a  periodic  general  visual 
inspection  of  the  containment  to  ensiue  early 
detection  of  any  structural  deterioration  of 
the  contaiiunent  system  that  might  occur. 

The  effect  of  increasing  containment 
leakage  rate  testing  intervals  has  been 
evaluated  by  the  Nuclear  Energy  Institute 
using  the  methodology  described  in  NUREG- 
1493  ("Performance-Based  Containment 
Leak-Test  Program",  September  1995)  and 
historical  representative  industry  leakage  rate 
testing  data.  The  results  of  this  evaluation,  as 
published  in  NEI  94-01,  Revision  0,  are  that 
the  increased  risk  corresponding  to  the 
extended  test  interval  is  small  (less  than  0.1 
percent  of  total  risk)  and  compares  well  to 
the  guidance  of  the  NRC's  safety  goal 
Therefore,  adoption  of  performance-based 
verification  of  leakage  rates  far  isolation 
valves,  amtainment  penetrations,  and  the 
overall  contaiiunent  boundary  will  provide 
an  equivalent  level  of  safety  and  does  not 
involve  a  significant  increase  in  the 
probebility  or  consequences  of  an  acddent 
previously  evaluated. 

2.  The  proposed  license  amendments  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  No  safety-related 
equipment,  safety  fimction,  or  plant 
operations  will  be  altered  as  a  resuh  of  the 
proposed  license  amendment.  The  sai^ 
objective  for  the  primary  containment  is 
stated  in  10  CFR  50,  Appendix  A,  "General 
Design  CMteria  for  Nudear  Power  Plants." 
The  safety  function  of  the  primary 
containnnnt  will  be  met  since  the 
contaiiunent  will  continue  to  provide  "an 
essentially  leak-tight  barrier  against  the 
uncontrolled  release  of  radioectivity  to  the 
environment*  *  *"  for  postulated 
acddents.  Therefore,  the  proposed  license 
amendments  will  not  create  die  possibiUty  of 
a  new  w  different  kind  of  acddent  from  any 
accident  previotisly  evaluated. 

3.  The  proposed  license  amendments  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  As  stated  above,  the  Nudear 
RegulatcKy  Commission  has  approved  the  use 
of  a  performance-based  option  for 
containment  leakage  testing  programs  when 
it  amended  10  CFR  Part  50.  Appendix )  (60 
FR  49495).  The  new  Primary  Containment 
Leakage  Rate  Testing  Program  will  conform 
with  NRC  Regulatory  Guide  1.163.  Revision 
0,  dated  September  1995.  "Performance- 
Based  Containment  Leak-Rate  Testing 
Program"  by  requiring  that  leakage  testing 


intervals  be  established  based  on  the  criteria 
in  Section  11.0  of  NEI  94-01,  Revision  0. 

As  discussed  in  Part  1  above,  the  effect  of 
increasing  containment  leakage  rate  testing 
intervals  has  been  evaluated  by  (he  Nuclear 
Energy  Institute  using  the  methodology 
described  in  NUREG-1493  and  historical 
representative  industry  lealuge  rate  testing 
data.  The  results  of  thiis  evaluation,  as 
published  in  NEI  94-01,  Revision  0,  are  that 
the  increased  safety  risk  corresponding  to  the 
extended  test  intervals  is  small  (less  than  0.1 
percent  of  total  risk)  and  compares  well  to 
the  guidance  of  the  NRC's  safety  goal.  In 
addition,  as  demonstrated  by  risk  analyses 
contained  in  NUREG-1482  (sic)  (NUREG- 
1493],  relaxation  of  the  integrated  leak  rate 
test  frequency  does  not  significandy  increase 
the  probability  or  consequences  of  a 
previously  evaluated  accident  Integrated 
leakage  rate  tests  have  been  demonstrated  to 
be  of  limited  value  in  detecting  significant 
leakages  from  penetrations  and  isolation 
valves.  Therefore,  the  proposed  license 
amendmente  adopting  a  performance-based 
approach  for  verification  of  leakage  rates  for 
isolation  valves,  containment  penetrations, 
and  the  containment  overall  will  continue  to 
meet  the  regulatory  goal  of  providing  an 
essentially  leak-ti^t  amtainment  boundary, 
will  provide  an  equivalent  level  of  safety, 
and  do  not  involve  a  significant  reduction  in 
amaxginofsafBty. 

The  revised  Technical  Specifications  will 
continue  to  maintain  the  allowable  leak  rate 
(U)  as  the  Type  A  test  (contaiiunent  overall 
leak-rate  test)  performance  criterion.  In 
addidon,  a  requirement  to  perform  a  periodic 
general  visual  inspection  of  the  conteinment 
has  been  maintained  as  part  of  the 
perfbrmance-based  leakage  testing  program. 

The  revised  Technical  Spedfications  will 
continue  to  maintain  the  allowable  leak  rate 
(U)  (sic)  (0.6  Ul  as  the  Type  B  (containment 
penetration  leak-rate  test)  and  C 
(containment  isolation  ralve  leak-rate  test) 
tests'  perfcmnance  criterion.  As  supported  by 
the  findings  of  NUREG-1493.  the  percentage 
of  leakages  deteded  only  by  integrated  leak 
rate  tests  is  small  (only  a  few  percent)  and 
Type  B  and  C  leakage  tests  are  capable  of 
detecting  more  than  97  percent  of 
conteinment  leakages  and  virtually  all  such 
leakages  are  identified  by  kx»l  leak  rate  tests 
(LLRTs)  of  containment  isolation  valves. 

Thus,  the  proposed  license  amendments  do 
not  involve  a  significant  reduction  in  a 
maigin  of  safety  and  will  continue  to  ensure 
the  revised  Appendix )  regulatory  goal  of 
ensuring  an  essentially  leak-tight 
containment  boundary. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis^nd,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
si^ficant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
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considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conmiission  may  issue  the  lionise 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opporttmity 
for  a  hearing  after  issuance.  "The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infireouently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  8D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gebnan  Building,  2120  L  Street.  NW.. 
Washineton,  E)C. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  11, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 


Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297.  If  a  reqiiest  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic  . 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  aif  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  aBected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  intere^.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  suffident  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 


or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  ptermitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  liearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toU-fiee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  David 
B.  Matthews,  petitioner's  name  and 
telephone  number,  date  petiticMi  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  General  Counsel, 
Carolina  Power  &  Light  Company,  P.O. 
Box  1551,  Raleigh,  North  Carolina 
27602,  attorney  for  the  licensee. 
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Nontimely  filings  of  petiticms  for 
leave  to  intervene,  aiiiended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  l|e  entertained 
absent  a  determinatidn  by  the 
Commission,  the  prefiding  officer  or  tiM 
presiding  Atomic  Safsty  and  Licensing 
Board  that  the  petiticii  and/or  request 
should  be  granted  bafed  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)(iHv|  and  2.714(d). 

For  further  details  With  respect  to  this 
action,  see  the  appliqation  few 
amendment  dated  September  13, 1995, 
as  amended  on  November  27, 1995, 
which  is  available  fot  public  inspection 
at  the  Commission's  Public  Dociinient 
Room,  the  Gelman  Btilding,  2120  L 
Street.  NW.,  Washin^on,  DC,  and  at  the 
local  public  docume4t  room  located  at 
the  UnivOTsity  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  (^rolina  28403- 
3297. 

Dated  at  RockvUle.  Maryland,  this  5th  day 
of  December  1995.        I 

For  the  Nuclear  Regu|atc»y  Oommission. 
David  C  TMnUe, 

Project  Manager,  Project  Directorate  n-1. 
Division  ofBeactor  Projects— I/II,  Office  of 
Nuclear  React»  Hegulatioa. 
|FR  Doc.  95-30175  File4  12-11-95;  8:45  am) 
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Five  Star  Products,  ihc  and 
ConatnicMon  Products  Reaearch, 
Fakliald.  CT  and  H.  Hash  Babeock. 
Order 


Five  Star  Products  J  Inc.  (FSF),  is  a 
company  located  in  Rairfield, 
Connecticut,  and  was  formerly  known 
as  U.S.  Gront  Corporstion.  FSF 
manufactures  and  sels  grout  and 
concrete  products  to  the  nuclear 
industry  and  has  done  so  for  about  20 
years.  Through  a  holding  company,  Mr. 
Babcock  owns  FSF  add  several  related 
businesses,  including  Construction 
Products  Research,  Iqc.  (CPR),  which 
perfcnms  laboratory  tests  of  FSP 
products.  Mr.  Babcocif:  is  Vice-President 
of  FSP  and  President  of  CPR. 

n 

FSP  submitted  its  ^ut  and  concrete 
products  to  CPR  for  testing.  Following 
the  tests,  CPR  issued  certifications  that 
it  tested  FSP  products  in  conformance 
with  certain  specifications  of  the 
American  Society  for  Testing  and 
Materials.  FSP  subsefuently  utilized 
those  certifications  ai  the  basis  for 
certifying  that  its  products  satisfied 


Appendix  B  and  customer  Purchase 
Order  (PO)  reciuirements.  At  various 
times  since  1980,  FSP  has  advwrtised 
and  represented  to  NRC  licensees  that 
its  products  are  manufactured  in 
accordance  with  the  requirements  of 
Appendix  B.  It  has  supplied  products 
pursuant  to  purchase  orders  requiring 
FSP  to  meet  the  requiremoits  of 
Appendix  B,  and  10  CFR  Part  21. 
Licensees  who  have  purchased  material 
fitmi  FSP  under  FSP's  certification  of 
quality  have  used  Ihe  grout  and  concrete 
in  safety-related  applications  and  as 
basic  components. 

The  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  issued  10  CFR 
Part  21  <Part  21)  to  implement  Section 
206  of  the  Energy  Reorganization  Act  of 
1974.  Part  21  imposes,  inter  alia, 
evaluation  and  reporting  requirements 
on  directors  and  responsible  officers  of 
firms  which  supply  basic  components  of 
any  facility  or  activity  which  is  licensed 
or  otherwise  regulated  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
or  the  Energy  Reorganization  Act  of 
1974.  Basic  components  are  structures, 
systems,  or  parts  in  which  a  defect  or 
failure  to  comply  with  applicable 
requirements  could  create  a  substantial 
safety  hazard.  10  CFR2l.3(a).  Part  21  is 
implemoited  in  conjunction  with 
Appendix  B,  which  contains  the  quality 
assurance  (QA)  criteria  applicable  to 
design,  fabrication,  construction,  and 
testing  of  safety-related  structures, 
systems,  and  components  in  commercial 
nuclear  power  plants.  Together,  these 
requirements  are  intended  to  assure  the 
safety  of  safety-related  components, 
materials,  and  services  for  nuclear 
power  plants. 

Section  206  of  the  Energy 
Reorganization  Act  of  1974  requires 
directors  and  responsible  officers  of 
firms  constructing,  owning,  operating  or 
supplying  the  basic  components  of  a 
fecility  or  activity  licensed  or  regulated 
by  the  Atomic  Energy  Act  of  1954,  as 
amended,  who  obtain  information 
regarding  defects  in  those  basic 
components,  or  failures  of  basic 
ccHnponents,  or  of  the  facility  to  comply 
with  NRC  requirements,  to  notify  the 
NRC  of  those  defects  and  failures  to 
comply.  Section  206(d)  authorizes  the 
Commission  to  conduct  inspections  and 
other  enforcement  activities  necessary 
to  insure  compliance  with  that  section. 
10  CFR  21.41  and  21.51  implement 
Sectirai  206(d). 

m 

The  NRC  conducts  inspections  of 
vendors  who  supply  safiaty-related 
components  pursuant  to  Appendix  B 
and  who  supply  basic  components 
pursuant  to  Part  21.  On  August  18, 


1992,  the  NRC  began  an  unannoimced 
inspection  of  FSP,  and  of  its  laboratory 
contractor,  CPR.  to  detcHmine  the  extent 
to  which  FSP  supplied  basic 
components  to  NRC  licensees,  the 
adequacy  of  F^'s  QA  Pro^-am ,  the 
adequacy  of  CPR's  testing  of  FSP 
products,  and  the  adequacy  of  FSP 
products. 

Shortly  after  the  inspection  began,  Mr. 
Babcock  met  with  the  inspection  team 
and  questioned  the  NRC's  authority  to 
conduct  the  inspection.  Mr.  Babcock 
was  presented  with  two  identical  letters 
from  the  NRC  staff,  dated  August  13, 
1992,  each  addressed  se{>arately  to  FSP 
and  CPR.  The  letters  outlined  the  NRC's 
inspection  authority  under  10  CFR  Part 
21,  Sectirai  161o  of  the  Atomic  Eneigy 
Act  of  1954.  as  amended  (AEA),  and 
Section  206(d)  of  the  Energy 
Reorganization  Act  of  1974,  as  amended 
(ERA).  Despite  this,  Mr.  Babcock 
continued  to  question  the  NRC's 
authority  and,  throughout  the 
inspection,  denied  the  inspectors  access 
to  inspect  CPR's  testing  laboratory, 
which  was  located  in  the  basement  of 
FSP's  Fairfield,  Connecticut, 
headquarters,  and  access  to  inspect 
CPR's  laboratory  records. 

During  the  inspection  of  August  18 
and  19, 1992,  the  inspection  team 
reviewed  NRC  power  reactor  licensee 
POs  submitted  to  Five  Star  in  order  to 
determine  the  scope  of  FSP's  nuclear 
involvement.  The  team  was  provided 
with  POs  for  the  period  1988  to  1992. 
Those  POs  demonstrate  that  at  least 
seven  NRC  reactor  licensees  and  one 
licensee  contractor  had  issued  POs  to 
FSP  for  safety-related  grout  and  concrete 
mix  products,  and  had  specified 
compliance  with  Appendix  B  and  Part 
21. 

Tlie  inspection  team  reviewed  copies 
of  several  NRC  licensee  audit  reports  of 
FSP  and  CPR.  These  reports 
documented  that  NRC  licensee  requests 
to  audit  CPR's  test  laboratory  and 
records  were  consistently  denied  by 
FSP.  Further,  several  NRC  licensee  audit 
reports  found  that  FSP's  QA  program 
was  not  acceptable  and  did  not  meet 
certain  requirements  of  Appendix  B.     / 

The  NRC  inspection  team  requested 
copies  of  all  audits  performed  by  FSP  of 
CPR  to  determine  CFR's  compliance 
with  the  quality  assurance  criteria  of 
Appendix  B  and  Part  21.  Only  one  FSP 
audit  of  CPR  was  performed,  by  the  FSP 
QA  Manager,  and  it  was  provided  to  the 
NRC  inspection  team  by  the  FSP  QA 
Manager.  The  July  31, 1992  audit  report 
concluded  that  CPR's  June  10, 1992  QA 
program  was  satisfactory.  The  format 
and  most  of  the  language  of  this  report 
were  identical  to  a  report  of  an  audit 
conducted  by  Toledo  Edison,  an  NRC 
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Part  50  reactor  licensee,  of  FSP's  QA 
program  in  February  1991.  The  FSP  QA 
Manager  later  admitted  that  he  had  not 
in  feet  conducted  an  audit  of  CPR.  and 
that  he  had  used  the  Toledo  Edison 
audit  report  to  febricate  the  July  31, 
1992  audit  report  of  CPR. 

On  August  19. 1992,  the  second  day 
of  the  inspection.  Mr.  Babcock  told  the 
inspectors  to  leave  at  the  end  of  that  day 
and  not  return  until  after  Labor  Day.  At 
4:45  p.m.  that  day,  Mr.  Babcock  was 
presented  with  anothw  letter  from  the 
NRC  staff  which  was  witnessed  by 
members  of  the  inspecticm  team  and  Mr. 
Henry  Allen  of  FSP.  This  fetter 
reiterated  the  legal  audiority  of  the  NRC 
to  ccnchict  the  iaspectioB,  and  notified 
Mr.  Bd)codL  that  continued  refusals  to 
permit  inspection  of  F^  or  CFR  would 
be  treated  as  a  violation  ef  10  CFR 
21.41,  could  resuk  in  enfoicemeBt 
action,  and  could  be  subfect  to  treatnoit 
as  a  criminal  viofetion  in  acoKdaice 
with  Sections  16lo  and  223  ef  the  AEA. 
NotMfithstanding  this  second  letter,  Mr. 
BriK»ck  coBtiriued  to  dasy  the  hOtC 
innecton  access  to  the  CPR  laboratory 
ana  to  records  of  the  CPR  labi»atory. 
The  inspectors  felt  the  site  at  5:00  pm 
as  Mr.  Babcock  had  requested. 

The  inspection  teem  also  requested 
copies  of  QA  manuals  for  both  FSP 'and 
CPR  which  would  provide  the  basis  to 
support  FSP's  certifications  to  licensees 
that  its  products  were  manufactured 
under  an  appendix  B  Quality  Assurance 
(QA)  program.  Copies  of  these 
documents  were  not  furnished  by  FSP 
due  to  Mr.  Babcock's  suspension  of 
further  inspection  activities. 

As  a  result  of  FSP's  and  Mr.  Babcock's 
curtailing  the  inspection,  the  inspection 
team  was  unable  to  review  the 
implementation  of  FSP's  QA  Program 
against  Ucensee  PO's  or  to  inspect  CPR's 
testing  of  FSP's  grout  and  concrete  mix 
products,  and  thus  was  unable  to 
determine  whether  those  products  were 
produced,  tested  and  provided  in 
compliance  with  appendix  B  and  part 
21.  Therefore,  the  NRC  staff  could  not 
determine  whether  there  was  reasonable 
assurance  that  those  FSP  grout  and 
concrete  mix  products  were  acceptable 
for  use  in  safety-related  applications  in 
nuclear  power  plants. 

Shortly  thereafter,  the  NRC  obtained  a 
federal  criminal  search  warrant,  which 
was  executed  on  September  1, 1992. 
Certain  docimients  and  testimonial 
evidence  were  taken. 

Additionally,  the  NRC  Office  of 
Investigations  conducted  an 
investigation  of  the  allegations  leading 
to  and  the  events  surrounding  the 
inspection.  (01  Case  No.  1-92-037). 
During  the  course  of  the  OI 
investigation,  Mr.  Babcock  instructed 


his  attorney  to  forward  to  the  NRC  a 
letter  dated  February  18, 1994,  which 
Mr.  Babcock  had  composed  and  signed. 
The  attorney  forwarded  the  letter,  in 
which  Mr.  Babcock  stated:  "We  did  not 
deny  the  NRC  inspectors  access  to  the 
laboratory  in  August  1992.  Mr.  John  S. 
Ma,  a  civil  engineer  on  the  NRC 
inspection  team,  was  escorted  to  the  lab 
where  he  conducted  an  inspection  of 
the  test  laboratory."  As  indicated  above, 
and  as  known  to  Mr.  Babcock,  no  NRC 
inspectors  were  allowed  in  the 
laboratiny  at  any  time  during  the  August 
1992  inspection  and,  therefore,  the 
statemmt  concerning  Mr.  Ma's  access  to 
and  inspection  of  the  CPR  laboratory  is 
deliberately  false.  The  letter  was 
material  becaxise  it  provided  incorrect 
information  to  the  NRC  on  a  matter  that 
was  under  investigation. 

IV 

Based  on  the  fects  discussed  above, 
the  NRC  condudM  that  the  following 
violations  of  NRC  reqidrements 
occurred: 

A.  10  CFR  50.5,  "Deliberate 
misconduct'*  prdliibits  any  ccmtractor 
(including  a  suppUer  cv  consuhant), 
subcontractor,  «r  any  employee  of  a 
contractor  or  subcontractor  who 
knowingly  provides  to  any  licensee, 
contractor,  or  subcontractor, 
components,  equipment,  materials,  or 
other  goods  or  services,  that  relate  to  • 
licensee's  activities  subject  to  this  part, 
bom  deliberately  siibmitting  to  the  NRC, 
a  licensee,  or  a  licensee's  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC. 

Contrary  to  the  above,  the  Quality 
Assurance  Manager  of  Five  Star 
Products,  and  Five  Star  Products 
through  its  Quality  Assurance  Manager, 
prepared  an  audit  report  for  Five  Star 
Products  of  the  Construction  Products 
Research  QA  Program,  dated  July  31, 
1992,  without  conducting  an  audit  of 
Construction  Products  Research,  and 
provided  that  audit  report  to  NRC 
inspectors  during  an  inspection  of  Five 
Star  Products  on  August  18-19, 1992, 
knowing  that  no  such  audit  had  been 
conducted.  This  audit  report  was 
material  to  the  NRC  because  it  was 
capable  of  influencing  its  determination 
of  whether  the  Construction  Products 
Research  QA  Program  complied  with 
appendix  B,  and  10  CFR  part  21 
requirements.  

B.  Contrary  to  10  CFR  50.5,  Mr.  H. 
Nash  Babcock,  the  Vice  President  of 
Five  Star  Products,  Inc.  and  the 
President  of  Construction  Products 
Research,  prepared  and  caused  to  be 
sent  to  the  NRC  a  letter,  in  which  Mr. 


Babcock  stated  that  one  N}IC  inspector 
had  been  allowed  to  and  did  in  fact 
inspect  the  laboratory  test  feciUty  of 
Construction  Products  Research  on 
August  19, 1992.  In  fact,  as  Mr.  Babcock 
knew,  no  NRC  inspector  was  permitted 
to  inspect  the  laboratory  fecilities  of 
Construction  Products  Research  during 
the  August  18-19, 1992  inspection.  The 
letter  was  material  to  the  NRC  because 
it  provided  information  directly  related 
to  a  matter  under  investigation  by  the 
NRC,  specifically,  whether  Mr.  Babcock 
had  deliberately  denied  NRC  inspectors 
access  to  the  Construction  Products 
ResMrdi  teet  fecility  in  violation  of  NRC 
requirements. 

C.  10  CFR  21.41  requires  that  each 
individual,  corporation,  partnership  or 
other  entity  st^ject  to  tJM  regulations  in 
part  21  shall  permit  duly  aumorized 
representatives  of  the  Ci«unission  to 
inspect  its  reowds,  premises,  activities, 
and  basic  components  as  necessary  to 
efiJBCtuate  the  purposes  of  part  21. 

10  CFR  21.51(b)  requires,  in  part,  that 
each  individual,  cmporation, 
partnership  or  ofter  entity  subject  to  the 
regulations  in  part  21  must  afford  the 
Commission,  at  all  reasonabfe  times,  the 
opportunity  to  inspect  records 
pertaining  to  basic  components. 

Contrary  to  the  above,  on  August  18 
and  19, 1992,  Five  Star  Products,  Inc., 
through  H.  Nash  Babcock,  Vice 
President  of  Five  Star  Products,  and 
Construction  Products  Research,  Inc., 
through  H.  Nash  Babcodc,  President  of 
Construction  Products  Research,  denied 
NRC  inspectors  access  necessary  to 
conduct  an  inspection  of  Five  Star 
Products'  contracted  laboratory  test 
facility,  Construction  Products 
Research,  for,  and  of  Construction 
Products  Research  records  of  test  data 
associated  with,  safety -related  grout  and 
concrete  mix  products  sold  by  Five  Star 
Products  to  nuclear  power  plants 
licensed  under  10  CFR  part  50,  pursuant 
to  purchase  orders  specifying 
compliance  with  appendix  B  and  10 
CFR  part  21.  Mr.  Babcock  also  refused 
to  allow  NRC  inspectors  reasonable 
access  to  CPR  laboratory  personnel.  By 
terminating  the  inspection,  Mr.  Babcock 
also  prevented  NRC  inspectors  from 
completing  their  examination  of  Five 
Star  records. 


The  NRC  and  its  licensees  must  be 
able  to  rely  on  licensee  contractors  and 
officers  of  licensee  contractors, 
including  providers  of  safety-related 
basic  components  such  as  Five  Star 
Products,  Inc..  and  suppliers  of  services 
associated  with  basic  components,  such 
as  Construction  Products  Research,  Inc., 
to  comply  with  NRC  requirements, 
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including  the  raqxiireiiMnts  to  provide 
accurate  and  complett  information  in 
all  material  respects  attd  the 
requirements  to  pennjt  inspection  of 
their  records,  premised,  activities  and 
components.  Five  Sta<  Products'  and 
Mr.  H.  Nash  Bahcock'f  vidations  of  10 
CFR  21.41,  21.Sl(b),  ahd  S0.5 
demonstrate  that  Five  Star  Products  and 
its  Vice  President,  Mr.  Babcock.  are 
unable  or  unwilling  to  comply  with 
NRC  requirements  to  permit  inspections 
and  to  provide  onnpl^te  and  accurate 
information  to  the  NRC  in  all  material 
respects.  In  addition,  ihey  did  not 
pennit  NRC  licensees  access  to  CFR's 
£Malities  in  order  to  ccpduct  necessary 
audits.  Construction  Rtxiucts 
Research's  and  Mr.  B^icock's  violation 
of  10  CFR  21.41. 21.5lj(b).  and  50.5 
demonstrate  that  Conatructim  Products 
Research  and  its  President.  Mr.  Babcock, 
are  unable  or  unwilling  to  comply  with 
NRC  requirements  to  ;^rmit  inspiections 
by  the  NRC  or  its  Ucei^suus  and  to 
provide  complete  and  feocurate 
information  to  the  NR^  in  all  material 
re^Mcts.  Consequently.  I  lack  the 
requisite  reasonable  assurance  that  the 
NRC  and  NRC  licensees  can  rely  on  the 
statements  or  certificapons  of  Five  Star 
Products,  be,  Constntctiim  Products 
Reeeuch.  Inc.  or  Mr.  fL  Nash  Baboock. 
that  basic  aHnptmmtsf  of  Five  Star 
Products,  Inc.  or  assot^ted  services  of 
Construction  Prodttctai  Research.  Inc. 
meet  NRC  requiremai|s  necessary  to 
protect  public  health  and  saiaty. 
Thflrafore  J  find  that  the  public  heahh. 
safety,  and  interest  re(|uira  that  Five  Star 
Products,  Inc..  Construction  Products 
Research.  Inc.  and  Mr.jBabcbd^  (1)  be 
IHt>hilMted  from  provi<|ing  structurss. 
systems,  and  compononte  sub|ect  to  a 
procurement  contract  spedfying 
compliance  with  Appendix  B,  or  basic 
components  subiect  toa  procurement 
contract  specifying  c(H|iiMiance  with  10 
CFR  Part  21,  and  (2)  mMst  respond  to 
this  Order  and  take  oeltain  other  actions 
if  they  desire  to  proviqe  such  products 
to  NRC  licensees  who  specify  that  they 
most  meet  the  requirements  of 
Appendix  B.  or  10  CF^  Part  21  ■. 

VI 

Accordingly,  punuapit  to  Sections 
103, 161b,  161i.  1610.  !182,  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended.  Secticm  206  of  the  Energy 


■  This  doM  not  prohibit  FSf  from  supplying 
oomoMrciai  grade  material*  Id  NRC  ticsnaeea.  or 
CPR  from  teating  and  certifying  commercial  grade 
matariala  to  NRC  licenaaea.  {>ovid«d  that  no 
lopraaentatioB*  are  made  with  regard  to  FSP 
ptoducu  being  qualified  for  «afety-r»latad 
appttcationa  in  nuclear  pow*  planta  baaed  on 
compliance  with  10  CFI  Pai^  SO,  Appendix  B,  or 
that  10  CFR  Part  21  requiran^ta  have  been  met. 


Reorganization  Act.  as  amended,  and 
the  Commission's  regulations  at  10  CFR 
2.202, 10  CFR  Parte  21  and  50,  and  10 
CFR  50.5,  IT  IS  HEREBY  ORI^IED, 
THAT: 

1.  Until  Five  Star  Producte,  Inc.. 
Construction  Products  Research,  hic.,  H. 
Nash  Babcock.  and  any  concern  whidi 
is  owned,  omtrolled,  operated  or 
managed  by  H.  Nash  Babcock,  satisfy 
the  provisions  of  paragraph  2.,  below> 
they  are  prohibited  bom: 

A.  providing  or  supplying  structures, 
systems,  or  components,  including  grout 
and  concrete,  suoiect  to  a  procurement 
contract  specifying  compliance  with 
Appendix  B;  and 

B.  providing  or  supplying  basic 
comppnente.  indudkq;  grout  and 
concHBte.  subject  to  a  procurement 
contract  specifying  that  the  contract  is 
subject  to  the  reqidremente  of  10  CFR 
Part  21; 

2.A.  If  Five  Star  Producte,  Inc., 
Construction  Producte  Research  Inc.,  or 
any  concern  owned,  controlled, 
operated  or  managed  by  H.  Naah 
Babcock.  desires  to  lift  the  prohibition 
specified  in  paragraph  l.above.  then 
Five  Star  Products,  Inc.,  Coostructian 
Producte  Research,  Inc.  R  Nash 
Babcock  or  the  ooooam  owmed, 
controlled,  operated,  or  mtoiaged  by  H. 
Nash  Btbcodk.  shall,  at  least  90  days 
prior  to  the  date  it  desires  to  hove  ih» 
prohibition  lilted: 

(1)  Advise  the  NRC  of  that  intant  in 
writing: 

(2)  Respond  in  writing  under  oath  or 
affiimatian  specifically  as  to  eai^  of  the 
violatioiis  listed  in  Section  IV, 
including:  (a)  An  admission  or  denial  of 
the  aUegad  violatioB.  (b)  the  reasons  for 
the  violation  if  admitted,  and  if  denied, 
the  reasons  why.  (c)  the  corrective  st^ps 
that  have  been  taken  aiid  the  reeulte 
achieved,  (d)  the  corrective  steps  that 
will  be  taken  to  avoid  further  violati<His, 
and  (e)  the  date  when  full  compliance 
will  be  achieved; 

(3)  Agree  in  writing,  imdw  oath  or 
affirmation,  and  in  fact,  to  permit  the 
NRC.  NRC  licensees,  and  contracton 
performing  QA  functions  for  such 
licensees,  to  inspect  the  records, 
premises,  basic  componente  and 
activities  of  Five  Star  Producte,  Inc..  of 
Construction  Producte  Research.  Inc..  or 
of  any  concern  owned,  controlled, 
operated  or  managed  by  H.  Nash 
Babcock  that  desires  to  provide  safety 
related  producte  or  basic  comp<wente, 
or  to  DOTform  teste  to  support  claims 
that  those  producte  or  componente  and 
those  testing  services  meet  the  standards 
of  Appendix  B  and  10  CFR  Part  21,  and 
to  signify  in  writing  a  willingness  to  do 
so  in  the  future; 


(4)  Agree  in  writing  under  oath  or 
affirmation  to  demonstrate  and  in  fact  to 
demonstrate  that  those  basic 
componente  and  services  associated 
with  basic  ccnnponente  meet  the 
standards  of  Appendix  B  by  having  teste 
performed  by  an  independent  third 
party  and  having  that  third  party 
provide  copies  of  the  results  of  Uiose 
teste  directly  to  the  NRC;  and 

(5)  The  omcers.  managers,  and 
supervisore  of  Five  Star  Producte,  Inc. 
and  Construction  Producte  Research, 
Inc.  provide  stetemente  that  they 
understand  that  the  activities  and 
records  of  the  organization  are  subject  to 
NRC  inspection,  that  communicaticms 
with  the  NRC  must  be  complete  and 
accurate,  and  that  any  employee  may 
provide  information  to  the  NRC  at  any 
time  without  fear  of  retribution;  and 

B.  When  all  conditions  of  paragraph    . 
2  A.  abaw  have  been  satisfiMl,  and  the  :v 
NRC  has  conducted  inqjections  of  the    : . 
QA  program  and  Part  21  progrun  of 
Five  Star  Producte.  Inc.  Conatnictiont 
Producte  Researah.  Inc.,  and  any 
OMioani  owned,  controUod,  operated,  or 
managed  by  H,  Nash  Babcock.  and  any 
neoBiaaiy  corrective  acttcm  has  ben 
completed,  the  prol^ition  of  paragraph 
1.  above,  will  be  lifted  in  writkig. 

The' Director.  Office  of  EnfincemeBt, 
may,  in  writing,  relax  or  rescind  any  oif 
the  above  conditioiu  upon 
demonstration  by  Five  Star  Producte, 
Inc.  Conatriiction  Producte  Raaearch, 
Inc.,  aad  Mr.  H.  Naah  Baboodi  of  good 
cauae. 

vn 

In  aooOTdance  writh  10  CFR  2.202. 
Five  Stv  Products,  Inc,  Construction 
Producte  Research.  Inc^  and  H.  Nadi 
Babcock,  or  any  otlier  person  adversely 
afilacted  by  the  Order,  may  submit  an 
answer  to  this  Order,  and  may  request 
a  hearing  on  ^s  Order,  within  20  days 
of  tlM  date  of  this  Order.  The  answer 
may  consent  to  this  CMer.  Unless  the 
answer  consente  to  this  Order,  the 
answer  shall,  in  tvriting  and  under  oath 
or  affirmati<Mi,  specifically  admit  or 
deny  each  allegation  or  charge  made  in 
tiiis  Order  and  shall  set  forth  the  mattere 
of  fact  and  law  on  which  Five  Star 
Producte,  Inc.,  Construction  Producte 
Research,  Inc.,  and  H.  Naah  Babcock, 
and  any  other  person  adversely  a%cted 
relies  and  the  reasons  as  to  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Quef, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Conunisaion.  Washington  DC  20555,  to 
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the  Assistant  General  Counsel  for 
Hearings  and  En&Nrcement  and  the 
Director,  Office  of  Nudear  Reactor 
Regulation,  both  at  the  same  address.  If 
a  person  other  than  Five  Star  Producte, 
Inc,  Construction  Producte  Research, 
Inc,  or  H.  Nash  Babcock  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Five  Star 
Producte,  Inc.,  Construction  Producte 
Research.  Inc.,  H.  Nash  Babcock,  or  any 
other  person  whose  interest  is  adversely 
aflSscted,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained.  In  the  absence  of  any  request 
for  hearing,  the  provisions  specified  in 
Secticm  VI  above  shall  be  efiiective  and 
final  20  days  ftmn  the  date  of  this  Order 
without  fiirther  order  or  proceedings. 

Dated  St  Rockville,  Maryland  this  Ist  day 
of  DeoeBuwr  199S. 

For  the  Nudeai  Ragulatory  Cooimission. 
Ja— ■L.MIHw— , 

Deputy  Executive  Director  for  Nudear  Reactor 
Aeguiation,  Begional  Operations  and 
Research. 
IFR  Doc.  95-30174  tti»d  12-11-95;  B:45  am] 


OFFICC  OF  NATIONAL  DRUQ 
CONTROL  POUCY 

Mgh  IntMMNir  Onifl  Trafficking  Araar. 
AvaHabiHyof  Funds 

AOfNCY:  Office  of  National  Drug  Control 

Policy. 

Acnow;  Notice  of  funds  availability. 

•UMMARV:  Public  Law  102-393  directe 
the  Office  ot  Natimal  Drug  Control 
Policy  (ONDCP)  to  transfer  certain  funds 
to  Federal,  Stete  and  local  drug  control 
entities  in  omnection  with  the  High 
hitensity  I>ug  Trafficking  Area  (HIDTA) 
program.  The  purpose  of  this 
announcement  is  to  communicate  to 
potential  applicante  the  polides  and 
procedures  that  are  used  in 
administering  the  program.  This 
announcement  parallels  requirements  of 
the  HIDTA  Program  Guidance  which  is 
issued  annually  to  the  HIDTA  Directors. 
FOR  FimniER  MFOfWUTION  CONTACT:  The 
HIDTA  Director  in  your  area  as  follows: 
Houston  (and  a  surrounding  area  that 
includes  Harris  Coimty,  Galveston 
County,  and  all  municipalities 
therein).  Stan  Furoe  (713)  567-9331. 
Miami  (and  a  surrounding  area  that 
includes  toward  County,  Dade 


County,  Monroe  County,  and  all 
municipalities  therein).  Doug  Hughes 
(305)  597-2091. 

New  York  City  (and  a  surrounding  area 
that  includes  Nassau  County.  Suffolk 
County,  and  Westchester  County. 
New  York  and  all  municipalities 
therein;  and  Union  County.  Hudson 
County.  Essex  County,  Bergen  County, 
and  Passaic  County,  New  Jersey,  and 
all  the  municipalities  therein).  Harry 
Brady  (212) 385-6980. 

Los  Angeles  (and  a  surrounding  area 
that  includes  Los  Angeles  County, 
Orange  County,  Riverside  County,  and 
San  Bernardino  County,  and  all 
municipalities  therein).  Roger  Bass 
(213) 894-1868. 

Washington  D.C/Baltimore  (and  a 
surroimding  area  that  includes 
Baltimore  Q>unty.  Howard  County. 
Anne  Arundel  Coimty,  Prince  Georges 
County,  Montgomery  County,  and 
Charles  Coimty,  Maryland  and  all  the 
municipalities  therein;  and 
Washington,  D.C.;  and  Arlington 
County,  Alexandria  County,  Fairfax 
County,  Prince  William  County,  and 
Loudoun  County,  Virginia,  and  all  the 
municipalities  therein).  Tom  Carr 
(301)  489-1777. 

Puerto  RicoA^irgin  Islands,  Bill  Lindley 
(809)  766-5656. 
The  Southwest  Border  (and  adjacent 

areas  that  include: 

San  Diego  County  and  Imperial  County, 
Califomte,  and  all  the  municipalities 
therein; 

Yuma  County,  Marcopia  Cmmty,  Pinal 
County.  Pima  County,  Sante  Cruz 
County,  and  Cochise  County,  Arizcma, 
and  all  the  mimidpalities  therein; 

Bernalillo  County,  Hidalgo  County, 
Grant  County,  Luna  County,  Dona 
Ana  County,  Eddy  County,  Lea 
County,  and  Otero  Coimty,  New 
Mexico,  and  all  the  municipalities 
therein; 

El  Paso  County,  Hudspeth  County, 
Culberson  County,  Jeff  Davis  County, 
Presidio  County,  Brewster  Coimty, 
Pecos  County,  Terrell  County,  and 
Crockett  County,  Texas,  and  all  the 
municipalities  therein; 

Bexar  County,  Val  Verde  County, 
Kinney  County,  Maverick  County, 
Zavala  County,  Dimmit  County,  La 
Salle  County,  Webb  County,  Zapata 
County,  Jim  Hogg  County,  Stan- 
County,  Hildago  County,  Willacy 
County,  and  Cameron  Coimty,  Texas, 
and  all  the  municipalities  therein). 

Dennis  Usrey  (619)  557-6850. 
Chicago,  Illinois— Mark  Prosperi  (312) 

886-7855. 
Atlante,  Georgia — Zenford  Mitchell 

(404)  730-4359. 


Philadelphia,  Pennsylvania  and 
Camden,  New  Jersey — Dave  Webb 
(215) 451-5450. 
SUPPLEMENTARY  INFORMATKM:  ONDCP 
hereby  announces  its  policies  and 
application  procedures  for  fimds 
available  under  Public  Law  102-393  to 
stete  and  local  drug  control  entities  for 
drug  control  activities  consistent  with 
the  approved  strategy  for  each  HIDTA. 

Eligible  Applicante 

Public  Law  100-690,  Nov.  18, 1988, 
authorized  the  Director  of  ONDCP  to 
designate  areas  meeting  certain  criteria 
as  HIETTAs.  Houston,  Los  Angeles, 
Miami,  New  York  and  the  Southwest 
Border  were  so  designated  as  part  of  the 
1990  National  Drug  Control  Strategy.  In 
1994  Washington/Baltimore  and  Puerto 
RicoA'irgin  Islands  were  also 
designated.  Chicago,  Atlanta  and 
Philadelphia/Camden  were  designated 
Empowerment  HIE>TAs  in  1995. 
Federal,  Stete  and  local  law 
enforcement  agencies  located  within  the 
specific  geographical  areas  outlined  in 
the  Natimial  Drug  Control  Strategy  are 
eligible  to  apply  for  funds  under  Uiis 
notice. 

Program  Objective 

The  goal  of  the  HIDTA  program  is  to 
reduce  drug  trafficking.  The  primary 
objective  is  to  severely  disrupt  and 
dismantle  drug  and  money  laundering 
organization*  operating  in  and  through 
the  HIDTAs.  In  concert  with  Federally 
led  HIDTA  initiatives.  State  and  local 
proposals  focus  on  joint  local.  State  and 
Federal  law  enforcement  efforts  that 
target  major  drugt>rganizations  that 
support  the  international  organizations 
and  cartels.  Funds  must  be  used  strictly 
for  implementing  an  approved  joint 
HIDTA  strategy.  The  funds  cannot  be 
used  to  supplant  existing  support  for 
ongoing  Stete  or  local  drug  control 
operations,  which  should  be  funded  out 
of  the  agencies'  normal  operating 
budgets. 

Available  Funds 

At  least  $55.0  million  is  available  for 
State  and  local  participation  in  the 
HIDTAs. 

Application  Procedures 

Each  applicant  must  submit  a  written 
joint  proposal  and  coopwrative 
agreement  application  to  the  HIDTA 
Director  in  tne  respective  HIDTA.  A 
majority,  if  not  all,  of  the  transfers  may 
be  in  the  form  of  cooperative 
agreements.  The  proposals  must  include 
a  written  statement  of  the  purpose, 
scope  and  measurable  objective  of  the 
initiative;  a  narrative  of  the 
implementeUon  plan;  administrative 
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dita  including  tbtv  nams  and  addvass  of 
the  official  auttofixad  to  anter  into  the 
cot^Mrative  agraement  hetwem  the 
agancy  and  t^  lis.  Gowniment:  a 
propoaed  detailed  budget  outlining  how 
the  fiinds  will  be'spent;  and  intmial 
controls  n^iidi  wlill  oisure  the  funds  are 
spent  for  stated  piirposes.  The  proposals 
and  af^hcations  are  first  submitted  to 
«nd  reviewed  by  the  area  Executive 
Cmnmittee  in  the  HIDTA  and.  i^mb 
approval,  fowarded  for  review  by 
NatioMl  iflDTA  CooMnittae  which 
incMM  r^rese^Utives  of  ONDCP,  ibe 
Departmaats  of  Justice.  Traaauiy.  and 
Health  and  llura«a  Sarvlcae.  Next,  they 
aie  aiAaidlled  to  the  Ufedor  of  GNDCP 
far  leview,  Bnal  Approval,  and  tiaiiaiw 
of  fanda.  TW  apf^icant  may  be  leqidrad 
to  submit  addMo^  iafannation 
deaaaed  ■acaasery  pfiot  to  approval  of 
dM< 


OFFICE  OF  PERSONNEL 


Upaa  SBcatet  ^d  approval  of  the 
appHrartai>,ttey^icMrtmdtfie 

£  wUl  fxacirte  cooperative 
1  ^ed^ring  the  BMchaniam 
for  receipt  af  hmis  and  the  coDditi<«s 
attendant  to  iaiti^  andceatteued 
receipt  of  the  foods.  The  applicant  will 
be  expected  to  cocnply  with  the 
following  canditfons  prior  to  the 
expenditure  of  ady  of  the  hinds:  all 
trsvel  hukM  muet  be  in  accordance 
with  the  pobUsh^d  U.S.  Government 
travel  regulation^  all  pertinent 
infonnatiaa  legaitling  the  cooperative 
agreement  must  be  made  available  to  the 
public:  applicable  dvirrigfats  and  anti- 
diacrinrinatiao  stetutes  must  be  adhered 
to;  accounting  sy^ems  and  records  shall 
be  such  that  the  Comptroller  General  of 
the  United  Statesishall  be  able  to  audit 
the  uses  of  the  fuhds.  Other  conditions 
regarding  expenditures  of  the  fimds  and 
applicant  perfomtance  shall  be  specified 
in  the  terms  and  conditions  of  the 
cooperative  agreelnMit  that  must  be 
executed  before  a^y  funds  may  be 
received. 

For  any  expenditure  incurred  prior  to 
execution  of  the  cooperative  agreement, 
detailed  transaction  reccHds  must  be 
submitted  along  with  evidence 
supporting  that  the  expenditures  were 
for  the  purposes  Stated  in  the 
legislation.  The  ONDCP/HIDTA  Director 
will  have  to  approve  reimbursement  for 
these  expenditurfs  before  they  can  be 
considered  eligible  grant  costs. 
LaeP.  BrewB,        i 
Dinctor.     >«         I 

(FR  Doc  9S-30163  Piled  12-11-95;  8:45  am) 
aajjHa  oooa  «ia»-«»lr 


rwomwt  riwaamy  iHW  Mcmaory 
Opan' 


According  to  the  provisions  of  section 
10  of  the  Fe^ral  Aoviaory  Committee 
Act  (Pub.  L  92-463),  notice  is  hereby 
given  diat  meetings  of  the  Federal 
Pravailing  Rate  Adviaory  Committee 
will  be  held  mi — 

Thursday,  jaaaary  4. 19M 
tkunday,  Jaaoaiy  18, 1986 
Thursday,  FMnary  8. 1986 
Thuisday,  FMroary  22,  t986 

The  BkBetiBga  will  start  at  10:45  a.m. 
and  will  be  heM  in  Rorai  SA06A,  Office 
of  PeraoDiial  MaaagMBant  Building, 
1960  E  Stiaat.  NW..  Waab^ea.  DC. 

The  Federal  PiavattiBg  iMe  Advisory 
CoaBBlHee  is  compaaad  of  a  Chairman, 
five  representatives  fcaaa  labor  unions 
hoidiag  exchiatve  bargaiaiag  r^ta  far 
Fedaral  Uue^oHar  aat^layees,  and  fiva 
reproaentativas  fRMB  Fodaral  agencies. 
Entitlaiwat  tomaaBharshlf  on  the 
Conualttee  ia  provided  for  hi  5  U.S.C 
5347.         -      '^• 


re^oasibility  is  to  review  the  Pnvadling 
Kate  S]rstem  «id  alhar  matters  pertinent 
to  establiahhig  prevailing  rates  under 
siAchapter  IV.  chapter  53. 5  U.S.C  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Managemmt. 

Tbeae  scheduled  meetiags  will  start 
in  open  seeuon  widi  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
membins  or  the  managamant  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes 
for  the  Office  of  Personnel  Management, 
the  President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendatimis, 
and  related  activities.  These  repOTts  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 


The  public  is  invited  to  submit 
material  in  writing  to  the  Qtainna^  on 
Federal  Wage  System  pay  matters  felt  to 
be  deaerving  of  the  Coramittaa'g 
attention.  Additiooal  infarmaticm  on 
these  meetings  may  be  obtained  by 
contacting  the  C(»nmittee'8  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Adviswy  . 
Cmnmittee.  Room  5559  1900'  E  Street. 
NW..  Washington,  DC  20415  (202)  606- 
1500. 

Dated  Dacambar  S.  1985. 

CStaiman  Federal  ^mai^agBatBAiMtoty 

Committee.  *** 

(PR  Doc  95-38864  Filed  12-11-86;  8:45  amf 


SECUnmES  ANO  EXdHANQC 


uaaMra;  lewsa  or  mHt^  oi  propoaaa 
Ruia  Cnaiifa  Qranlfeif  via  CanaCMn 
PaooillDiM  fiar  SaourWaa  Aooaaa  to  tha 


rt 


December  5. 1995^  '*- 

PiBSuant  to  Section  19(b)(1)  of  the 
Securities  Exchmge  Act  of  1934 
("Act"),i  notice  is  herel^  given  that  atv 
October  12, 1995,  the  National  ^.. 

Association  of  Seciuities  Dealers,  Inc..  ' 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  primarily  by  the 
NASD.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Suhetance  of 
the  Propoaed  Rale  Change 

The  NASD  proposes  to  amend  its 
"Rules  of  Practice  and  Procedure  for  the 
Automated  Confirmati<m  Transaction 
Service"  ("ACT  Rules")  to  pennit  The 
Canadian  Depository  for  Securities 
("CDS")  to  enter  trades  in  NASITs 
Automated  Confirmation  Transaction 
Service  ("ACT"). 


<  IS  U.&C  7Bs(bxi)  (loea). 
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n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  {noposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
stat«naits.2 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  1992,  the  NASD  approved  an 
amendment  to  the  ACT  Rules  to  permit 
certain  non  member  clearing 
organizations  and  their  member  broker/ 
dralers  to  have  access  to  and  participate 
in  ACT.3  The  rule  change  was  adopted 
with  the  West  Canada  Clearing 
Corporation  ("WCCC")  in  mind,  and 
W(XC  was  the  first  non  member 
clearing  organization  to  be  granted 
access  to  and  participation  in  ACT.* 

In  granting  access  and  participation  to 
non  member  clearing  organizations, 
however,  the  NASD  was  concerned 
about  its  ability  to  regulate  individual 
non  member  broker/dealers  that  enter 
into  transactions  with  NASD  member. 
Accordingly,  the  NASD  determined  to 
permit  non  member  f>articipation  only 
for  those  organizations  that  would 
guarantee  the  trades  submitted  by  their 
members.  The  amendments  to  the  ACT 
Rules  allowing  non  member  clearing 
organizations  access  to  and 
participation  in  ACT  and  specifically 
approving  WCCC  participation  were 


'The  Ccnmnission  has  modified  the  text  of  the 
tumnurie*  prepared  by  the  NASD. 

^Generally,  ACT  facilitates  comparison  and 
clearing  of  interdealer  over-the-counter  equity 
trades  by  requiring  input  of  trade  details  within 
specific  time  frames,  comparing  the  trade  detail*, 
and  submitting  matched,  locked-in  trades  for 
clearing.  For  a  complete  description  of  ACT,  refer 
to  Securities  Exchange  Act  Release  Nos.  27229 
(September  8, 1989),  54  FR  38484  (File  No.  SR- 
NASD-89-251  (order  partially  approving  proposed 
rule  change  to  permit  ACT  to  be  used  by  self- 
clearing  firms)  and  285S3  (October  26, 1990),  SS  FR 
46120  (File  No.  SR-NASD-89-251  (order  approving 
remainder  of  File  SR-NASD-e9-25  to  permit  ACT 
to  be  used  by  introducing  and  correspondent 
broker-dealers). 

*  The  NASD  granted  access  and  participation  to 
WOCC  in  part  because  it  submits  its  transaction 
daU  to  the  Midwest  Clearing  Corporation  ("MCC") 
through  an  end-of-day  processing  transmittal  that  is 
pact  of  the  r^onal  interface  between  the  clearing 
corporations.  WCOC  also  demonstrated  suffici«it 
firianrial  strength  to  support  the  trade  guarantee 
made  on  behalf  of  its  members. 


approved  by  the  Commission  on  April 
19, 1995.5 

The  NASD  has  received  another 
request  through  the  International 
Securities  Clearing  Corporation  to  allow 
member  broker/dealers  of  CDS  to 
participate  in  ACT.  After  reviewing  the 
financial  status  of  CDS,  the  NASD 
believes  CDS  is  in  a  financial  position 
to  guarantee  the  performance  of  its 
members.  In  addition,  CDS  is  a  member 
of  the  National  Securities  Clearing 
Corporation  ("NSCC")  and  a  Special 
Representative  under  NSCC's  rules." 
Furthermore,  CDS  members  submit 
trade  data  through  NSCC's 
Correspondent  Clearing  Service  '  as 
required  by  ACT  Rules." 

The  NASD  believes  that  permitting 
CDS  broker/dealer  members  to 
participate  in  ACT  will  expand  the 
-universe  of  Canadian  brokers  executing 
trades  with  NASD  members  in  the  U.S. 
and  will  facilitate  comparison  of  trades 
executed  by  members  of  CDS  in  the  T+3 
settlement  cycle. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  l5A(b)(6)  of  the 
Act  8  which  require  that  the  rules  of  the 
NASD  be  designed  to  prevent  h^udulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  firee  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  the  rule  change  is 
consistent  with  the  Act  because  the  rule 
change  will  permit  CDS  broker/dealer 
members  to  participate  in  ACT  under  an 
agreement  by  CDS  to  guarantee  its 
member  transactions.  It  will  expand  the 
universe  of  Canadian  brokers  executing 
trades  with  NASD  members  in  the  U.S., 


*  Securities  Exchange  Act  Release  No.  35625 
(April  19.  1995),  60  FR  20785  (File  No.  SR-NASD- 
94—55]  (order  approving  proposed  rule  change 
relating  to  the  access  of  WCCC  and  its  members  to 
ACT). 

■Generally,  a  Special  Representative  is  a  member 
or  a  registered  clearing  agency  that  has  been 
authorized  by  one  or  more  other  persons  to  act  on 
their  behalf  at  NSCC  For  a  complete  description  of 
Special  Representative,  refer  to  NSCC  Rule  39, 
''Special  Representative/Index  Receipt  Agent." 

'  Under  the  correspondent  clearing  service,  NSOC 
members  functioning  as  Special  Representatives 
(e.g.,  CDS)  submit  transaction  data  on  behalf  of 
correspondents,  which  are  NSCC  members  or  non 
members  of  NSCC  that  are  members  of  an  interfaced 
clearing  organization  (e.g.,  CDS  member).  For  a 
complete  description  of  NSCCs  Correspondent 
Clearing  Service,  refer  to  NSCC  Procedure  IV.,  C. 

■  ACT  Rules  require  that  a  nonmember  clearing 
organization  not  be  given  access  to  ACT  unless  it 
(1)  is  a  clearing  agency  registered  under  the  Act,  (2) 
maintains  membersjiip  itrk  registered  clearing 
agency,  or  (3)  maintains  an  effective  clearing 
arrangement  with  a  registered  clearing  agency. 

■  15  U.S.C  78o-3(b)(6)  (1994). 


and  it  will  facilitate  the  comparison  of 
trades  executed  by  members  of  CDS  in 
the  T+3  settlement  cycle. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Ccanments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty  five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designated  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  NASD  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-95-49  and  should  be 
submitted  by  January  2, 1996. 


03748 


Fadaral  Regbter  /  Vol.  flO,  No.  238  /  Tuesday.  December  12.  199i|  t  Notices 


For  dM  Commigaton  by  the  Division  of 
Market  R^ulation,  punuant  to  delegated 
authority.'" 
Jeaatkaa  G.  Kate, 

SBcntary. 

(FR  Doc  95-30222 'Filed  12-11-95;  8:45  am) 

I OOM  «ia-«ii«i 


pnwMbnwit  ComplMiy  Act 
21570;  812-M20] 


Na 


EAI  Select  llMMters  Equity  Fund,  et 
A;  Notice  of  AMMteaHon 

Decembers,  1995. 

AOSICY:  Securities  and  Exchange 

Commission  ("^C'). 

ACTION:  Notice  oflapplication  for  an 

Order  under  the  loivestment  Company 

Act  of  1940  (the  •iAct"). 

i  1 

APPUCAMTS:  EAI  Select  Managers  Equity 
Fund  ("Fund"),  Bvaluation  Associates 
Capital  Mariwts,  Incorp<nated 
("Manager").  EA]  Partners,  L.P.  ("EAI"). 
Evaluation  Associates.  Incorporated 
401(K)  Plan  and  Trust  ("EAI  Plan"). 
Harding  Service  Corporation,  et  al. 
Profit  Sharing  Pl4n  and  Trust  ("Harding 
Plan"),  and  Stodtwood  Vn,  Inc.  401K 
Plan  ("Stockwood  Plan",  and,  together 
with  the  EAI  Plan  and  the  Harding  Plan, 
the  "Affiliated  Pl^"). 
RELEVANT  ACT  SEOTKMt:  Order  requested 
under  section  179>)  of  the  Act 
exempting  appliqants  from  section  17(a) 
of  the  Act  and  puKuant  to  section  17(d) 
of  the  Act  and  ru^e  17d-l  thereunder. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  a  coUectiYe 
investment  accoupit  sponsored  by  EAI  to 
transCsr  its  securities  to  the  Fund. 
FNJNQ  DATES:  Th^  application  was  filed 
on  October  16, 1995  and  amended  on 
£)ecember  1, 1993.  Applicants  agree  to 
file  an  additional 'amendment,  the 
substance  of  which  is  incorporated 
herein,  during  tht  notice  period. 
HEARMG  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  recmests  should  be 
received  by  die  S^C  by  5:30  p.m.  on 
December  28, 1995  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  thai  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
PNsons  may  reqqest  notification  of  a 


"■17CFR  200.3O-3(a)(12)  (1994). 


hearing  by  writing  to  the  SEC's 

Secretary. 

AOORESSeS:  Secretary,  SEC.  450  Fifth 

Street.  N.W.,  Washii^on.  D.C.  20549. 

Applicants:  EAI.  200  Coimecticut 

Avenue.  Suite  700.  Norwalk. 

Connecticut  06854-1958;  Harding  Plan 

and  Stockwood  Plan,  300  South  Street. 

P.O.  Box  1975,  Morriston.  New  Jersey 

07962-1975. 

FOR  FURTHER  MFORMATION  CONTACT: 

Sarah  A.  Buescher,  Staff  Attorney,  at 

(202)  942-0573.  or  Alison  E.  Baur. 

Branch  Chief,  at  (202)  942-0564 

(Division  of  Iiivestment  Management, 

Office  of  Investment  Company 

Regulation). 

SUPPLBOfTARY  MFORMATION:  The 

following  is  a  summary  of  the 

application.  The  complete  application 

may  be  obtained  for  a  fee  firom  the  SEC's 

Public  Reference  Branch. 

^iplicants'  Rq>reMBtatioiu 

1.  The  Fund  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  The  Fund  has  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  which  will  become  effective  prior 
to  the  consummation  of  the  transacticms 
described  in  this  application.  The 
Manager  is  the  investment  adviser  of  the 
Fund  and  presently  ovms  all  of  the 
Fund's  outstanding  shares.  EAI  is  the 
parent  of  the  Manager  and  is  the 
sponsor  of  the  EAI  Plan,  an  in-house 
employee  benefit  plan  for  employees  of 
.EAI,  the  Manager,  and  their  affiliates. 

2.  The  Harding  Plan  is  an  employee 
benefit  plan  for  employees  of  Harding 
Service  Corporation  ("Harding").  The 
Stockwood  Plan  is  an  employee  benefit 
plan  for  employees  of  StOKJcwood  VII, 
Inc.  ("Stockwood").  Certain  trustees  of 
the  Harding  Plan  and  the  Stockwood 
Plan  have  a  greater  than  five  percent 
direct  or  indirect  equity  interest  in  EAI. 
In  addition,  certain  officers,  employees 
and/or  affiliates  of  Harding  and 
Stockwood  have  a  greater  than  five 
percent  direct  or  indirect  equity  interest 
in  EAI. 

3.  The  Affiliated  Plans  and  certain 
other  participant-directed  employee 
benefit  plans  (collectively,  the  "Plans") 
currently  invest  in  The  EAI  Small 
Managers  Equity  Fund  Trust,  a 
collective  investment  account 
("Account").  EAI  is  the  investment 
adviser  of  the  Accouint.  The  Account 
has  not  registered  imder  the  Act  in 
reliance  on  the  exception  from  the 
definition  of  "investment  company" 
imder  section  3(c)(l]  of  the  Act.  Section 
3(c)(1)  provides  that  an  issuer  whose 
outstanding  securities  are  beneficially 
owned  by  not  more  than  one  hundred 


persons  and  which  is  not  nmVing  and 
does  not  propose  to  make  a  pubuc 
offering  of  its  securities  is  not  ui 
investment  company.  In  The  PanAgora 
(koup  Trust  (pub.  avail.  April  29. 1994), 
the  staff  stated  that,  for  purposes  of 
section  3(c)(1).  the  staff  would  consider 
a  defined  contribution  plan  participant 
who  decides  whether  or  how  much  to 
invest  in  a  private  investment  company 
to  be  a  beneficial  owner  of  the 
company's  securities.  Participants  in  the 
Plans  have  discretion  to  direct 
investment  of  their  assets,  and  there  are 
more  than  100  such  participants. 
Therefore,  the  Account  may  no  longer 
rely  on  the  exception  in  section  3(c)(1) 
unless  the  Plans'  investment  in  the 
Account  is  terminated  by  December  31. 
1995.» 

4.  EAI  believes  that  the  Fimd  is  a 
suitable  alternative  investment  vehicle 
for  the  Plans.  Applicants  contemplate 
that  the  Account  would  make  an  in-kind 
distribution  of  securities  held  in  the 
Accoimt's  portfolio  to  the  Plans  and  that 
those  Plans  choosing  to  invest  in  the 
Fund  would  purchase  shares  of  the 
Fund  by  contributing  the  distributed 
securities  to  the  Fimd  in  exchange  for 
Fund  shares.  The  Account  would 
remain  available  to  employee  benefit 
plans  whose  participants  cannot  direct 
asset  investment. 

5.  Upon  its  withdrawal  from  the 
Account,  each  Plan  would  receive 
securities  equal  in  valua  to  its  pro  rata 
beneficial  interest  in  the  Account.  Each 
Plan  piirchasing  shares  of  the  Fund  by 
contribution  of  the  securities  distributed 
to  it  would  receive  shares  of  the  Fund 
having  a  net  asset  value  equal  to  the 
value  of  the  securities  contributed. 
Assets  of  the  Plans  used  to  purchase 
Fund  shares  would  be  valued  at 
"current  market  value"  as  defined  in 
rule  17a-7(b).  The  assets  of  the  Fund 
would  be  invested  with  the  same 
objectives  and  in  the  same  manner  as 
the  assets  of  the  Accoimt  are  presently 
invested. 

6.  Each  Plan  choosing  to  purchase 
Fund  shares  by  an  in-kind  contribution 
of  securities  would  do  so  only  upon 
written  direction  of  the  Plan  fiduciaries. 
A  party  independent  of  EAI  would 
provide  such  direction  for  the  Affiliated 
Plans.  EAI  and/or  the  Manager  would 
provide  each  Plan  fiduciary  with  the 
Fimd's  current  prospectus  and  a  written 
statement  disclosing  the  fee  structure 
imder  which  the  Manager  would  be 
paid.  Because  the  total  expenses  to  be 
paid  by  the  Fund  will  be  higher  than 
those  paid  by  the  Account,  a  Plan 
purchasing  shares  of  the  Fimd  would 


<  See  Latham  ft  Watluns  (pub.  avail.  Dec  28, 
1994). 
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incur  greater  total  expenses,  and  this 
would  be  disclosed  in  a  written 
statement  to  the  Funds. 

7.  Applicants  represent  that 
investments  in  the  Fund  by  the  Plans 
would  provide  the  plans  with  several 
benefits  that  are  not  presently  available 
with  the  Account.  Tlie  Plan  participants 
would  enjoy  the  protections  of  the 
Securities  Act  and  the  Act.  In  addition, 
investment  of  Plan  assets  in  the  Fimd 
allows  the  Plans  participants  and 
sponsors  to  monitor  more  easily  the 
performance  of  their  investments,  as 
information  concerning  the  investment 
performance  of  the  Fund  generally 
would  be  available  in  daily  newspapers. 

^plicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Ad,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  acting 
as  principal.  frt>m  selling  to  or 
purchasing  from  such  investment 
company  any  security  or  other  property. 
Section  2(a)(3)  of  the  Act,  in  relevant 
part,  defines  "affiliated  person"  to 
include:  (a)  Any  person  directly  or 
indirectly  owning,  controlling,  or 
holding  with  the  power  to  vote.  5%  or 
more  of  the  outstanding  voting 
securities  of  such  other  person;  (b)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  such  other  person;  and  (c)  if  such 
other  pa«on  is  an  investment  company, 
any  investment  adviser  thereof. 

2.  Although  the  SEC  has  taken  a  no- 
action  position  with  respect  to  certain 
collective  investment  fund  conversions, 
that  position  is  conditioned  on  affiliated 
persons,  or  second-tier  affiliates,  of  the 
Fund  having  no  beneficial  interest  in 
the  proposed  transactions.  Federated 
Investors  (pub.  avail.  April  21, 1994).  In 
the  case  of  the  EAI  Plan,  the  transaction 
involves  assets  belonging  to  an 
employee  braiefit  plan  e^ablished  for 
employees  of  EAI  or  other  affiliated 
persons  that  could  be  considered 
second-tier  affiliates  of  the  Fund.  In  the 
case  of  the  Harding  Plan  and  Stockwood 
Plan,  the  transactions  involve  assets 
belonging  to  employee  benefit  plans 
with  trustees,  officers,  employees,  and/ 
or  affiliates  of  the  sponsoring  entities 
having  a  greato'  thui  five  percent 
ownership  interest  in  EAI.  Applicants 
request  an  exemptive  order  to  permit 
the  Fund  to  accept  in-kind  transfers  of 
the  assets  of  the  Affiliated  Plans. 

3.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that  (a)  The  terms  of  the 
proposed  transaction  are  reasonable  and 
&ir  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 


with  the  policies  of  the  registered 
investment  company  involved;  ahd  (c) 
the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 

4.  Applicants  represent  that  the 
proposed  transactions  meet  the 
requirements  of  section  17(b).  Because 
the  value  of  the  shares  each  Plan 
receives  in  the  Fund  would  be  equal  to 
fair  market  value  of  that  Plan's  pro  rata 
share  of  assets  in  the  Account, 
applicants  represent  that  the 
transactions  are  fair  to  all  involved  and 
do  not  involve  overreaching  on  the  part 
of  any  person.  In  addition,  applicants 
represent  that  because  the  investment 
policies  and  objectives  of  the  Fund  are 
identical  to  those  of  the  Account,  the 
transactions  would  be  consistent  with 
the  portfolio  objectives  and  policy  of  the 
Fund.  Because  the  transactions  would 
bring  the  Plans'  investments  under  the 
supervision  of  the  SEC,  applicants 
represent  that  the  transactions  would  be 
consistent  with  the  provisions  of  the 
Act. 

5.  Applicants  represent  that  the 
proposed  transactions  would  comply 
with  rule  17a-7  undw  the  Act  in  most 
respects.  Rule  17a-7  exempts  certain 
purchase  and  sale  transactions 
otherwise  prohibited  by  section  17(a)  if, 
among  other  requirements,  the 
transactions  are  affected  at  an 
"independent  market  price"  and  the 
investment  company's  Board  of 
directors  reviews  the  transactions  for 
fairness.  Applicants  would  comply  with 
rule  17a-7  to  the  extent  possible,  as 
stated  in  the  conditions  to  the  requested 
order. 

6.  Section  17(d)  prohibits  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
person,  acting  as  principal,  from 
effecting  any  transaction  in  which  such 
investment  company  is  a  joint,  or  joint 
and  several,  participant  with  such 
person  in  contravention  of  SEC  rules 
and  regulations.  Rule  17d-l  under  the 
Act  provides  that  no  joint  transaction 
covwed  by  the  rule  may  be 
consummated  unless  the  SEC  issues  an 
order  upon  application.  In  passing  upon 
such  applications,  the  SEC  considers 
whether  participation  by  a  registered 
investment  company  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act.  and  is  not  on  a  basis  less 
advantageous  than  that  of  other 
participants. 

7.  Because  EAI.  as  sponsor  of  the  EAI 
Plan,  may  have  legal  tide  to  the  EAI 
Plants  assets  invested  in  the  Account. 
EAI  may  be  viewed  as  acting  as  a 
principal  in  the  proposed  transactions. 
Applicants  represent  that,  since  the 
fiduciaries  of  each  Plan  would  make  an 
independent  determination  as  to 


whether  to  invest  in  the  Fund  and  assets 
used  to  purchase  shares  of  the  Fund 
would  be  valued  at  current  market 
prices,  the  terms  received  by  the 
Affiliated  Plans  would  not  be  more  or 
less  advantageous  than  those  available 
to  other  investors.  In  addition,  as 
discussed  previously,  applicants 
represent  that  the  transactions  would  be 
consistent  with  the  Act  and  the  rules 
thereunder. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions:        ^ 

1.  The  purchase  transactions  will 
comply  with  the  provisions  of  rule  17a—' 

7(bHf). 

2.  The  purchase  transactions  will  not 
occur  unless  and  until  the  Board  of 
Trustees  of  the  Fund  (including  a 
majority  of  Trustees  that  are  not 
interested  persons  of  the  Fund)  and  the 
Plans'  fiduciaries  (or,  in  the  case  of  the 
AffiUated  Plans,  parties  independent  of 
EAI)  find  that  the  transactions  are  in  the 
best  interest  of  the  Fund  and  the  Plans, 
respectively.  In  the  case  of  the  Fund, 
this  determination  and  the  basis  on 
which  it  is  made  will  be  recorded  fully 
in  the  records  of  the  Fund. 

For  the  Comniission,  by  the  Division  of 
Investment  ManageineDt,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc  95-30223  Filed  12-11-95;  8:45  am] 
■ajjNO  oooi  aoi»-ei-M 

[Rel.  No.  iC-21Se»;  812-M421 

PCS  Cash  Fund,  Inc..  et  al.;  Notice  of 
Application  DecemtMr  5. 1995 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (tfie  "Act"). 

APPLICANTS:  PCS  Cash  Fund.  Inc., 
Morgan  Stanley  Fund,  Inc.,  and  Moigan 
Stanley  Institutional  Fund,  Inc.  (with 
their  successors  in  interest,^  the 
"Funds"). 

RELEVANT  ACT  SECTIONS:  Order  request 
under  section  6(c)  of  the  Act  for  an 
exemption  bom  sections  13(a)(2), 
13(a)(3).  18(0(1).  22(0,  and  22(g)  and 
rule  2a-7  thereunder,  under  sections 
6(c)  and  17(b)  of  the  Act  for  an 
exemption  fit>m  section  17(a)(1),  and 
under  section  17(d)  of  the  Act  and  rule 


<  "Succeuon  in  int«r«st"  U  herein  limited  to 
eatitie*  that  reeult  from  •  reoi:gaiiization  into 
another  jurisdiction  or  a  chang*  in  tha  type  of 
biutnMf  organizatian. 
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17d-l  thereuiM^r  to  pennit  certain  joint 
arrangements,    j 

SUMMARY  OF  APPIICATION:  Applications 
request  an  order  that  would  permit  each 
applicant  investfient  company  to  enter 
into  deferred  coippensation 
arrangoooents  with  its  directors  who  are 
not  interested  persons  of  the  company. 
FUNG  DATES:  Thf  application  was  filed 
on  November  13^  1995,  and  amended  on 
December  5. 1995 

HEARMQ  OR  N0TMCAT10N  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persoils  may  request  a 
hearing  by  writing  to  the  SEJCs 
Secretary  and  seiving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  2, 1996,  ^d  ^ould  be 
accompanied  by  proof  of  service  on 
applicants,  in  th<  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests'should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  Issues  contested. 
Persons  who  wisb  to  be  notified  of  a 
hearing  may  reqttest  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  1221  Avenue  of  the 
Americas,  New  York,  New  Yoric,  10020. 
FOR  FURTHER  MFQRMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  C  pavid  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Man^ement,  Office  of 
Investment  Company  Regulaticm). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sutmiary  of  the 
application.  The  Complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  ReferenceiBranch. 

Applicants'  Repeeecntatioiu 

1.  Each  of  the  ^unds  is  a  Maryland 
corporation  registered  under  the  Act  as 
an  open-end  maiiagement  investment 
company.  The  P(^  Cash  Fund,  Inc. 
consist  of  three  series,  the  PCS  Money 
Market  Portfolio.  PCS  Tax-Free  Money 
Market  Portfolio^  and  PCS  Govenunent 
Obligations  Money  Market  Portiolia 
The  Morgan  Stanley  Money  Market 
Fund  is  a  series  of  the  Morgan  Stanley 
Fimd,  Inc.  The  Money  Market  Portfolio 
and  Municipal  Money  Market  PortfoUos 
are  series  of  the  l^ffaargan  Stanley 
Institutional  FuQd,  Inc.  (Shares  of  the 
PCS  Tax-Free  Money  Market  Portfolio 
and  the  Morgan  Stanley  Money  Market 
Fund  are  not  currently  being  ofiiered.) 
Morgan  Stanley  Asset  Management  Inc. 
("Morgan  Stanley")  is  the  investment 
adviser  to  each  Rmd  and  is  registered 


imder  the  Investment  Advisers  Act  of 
1940. 

2.  Each  Fund  has  a  board  of  directors, 
a  majority  of  the  members  of  which  are 
not  "interested  persons"  of  such  Fund 
within  the  meaning  of  section  2(a)(19)  of 
the  Act.  Each  of  the  directors  who  is  not 
an  "interested  person"  of  one  or  more 
of  the  Fiuds  receives  armual  fees  which 
collectively  are,  and  are  expected  to 
continue  to  be,  insignificant  in 
compari8<Hi  to  the  total  net  assets  of  the 
Fimos.  Applicants  request  an  order  to 
permit  the  directors  who  are  not 
interested  persons  of  any  of  the  Fimds 
and  who  receives  director's  fees  bnm 
one  or  more  of  the  Funds  (the  "Eligible 
Directors")  to  elect  to  defer  receipt  of  all 
or  a  portion  of  their  fees  pursuant  to  a 
deferred  compensation  plan  (the 
"Plan")  and  related  election  agreement 
entered  into  between  each  Eligible 
Director  and  the  appropriate  Fund. 
Under  the  Plan,  the  Eligible  Directors 
could  defer  payment  of  directors'  fees 
(the  "Deferred  Compensation")  in  order 
to  defer  payment  of  income  taxes  or  for 
other  reasons. 

3.  Applicants  request  that  relief  be 
extended  to  any  other  registered  open- 
end  investment  company  established  or 
acquired  in  the  future,  or  series  thereof, 
for  which  Morgan  Stanley  or  any  entity 
controlling,  controlled  by,  or  under 
common  control  (within  the  meaning  of 
section  2(a)(9)  of  the  Act)  with  Morgan 
Stanley,  acts  in  the  futiire  as  investment 
adviser  or  principal  imderwriter  (the 
"Future  Fimds"). 

4.  Under  the  Plan,  the  deferred  fises 
payable  by  a  Fund  to  a  participating 
Eligible  Director  will  be  credited  to  a 
book  reserve  account  established  by  the 
Fimd  (an  "Deferred  Fee  Account"),  as  of 
the  first  business  day  following  the  date 
such  fees  would  have  been  paid  to  the 
Eligible  Director.  Each  Eligible  Director 
may  elect  to  have  the  retiun  on  his  or 
her  deferred  fees  measiued  as  if  the  fees 
had  been  invested  and  reinvested  in  90- 
day  U.S.  Treasury  Bills  or  shares  of  one 
or  more  of  the  p<vtfolios  of  the  Fund  of 
which  he  or  she  is  a  director  (the 
"Underlying  Securities"). 

5.  The  initial  value  of  Deferred 
Compensation  credited  to  a  Deferred 
Fee  Account  will  be  effected  at  the 
respective  current  net  asset  value  of 
each  such  open-end  Fund.  In  the  futiire, 
the  Plan  may  be  modified  so  that  an 
Eligible  Director  may  select  as 
Underlying  Securities  shares  of  any 
other  Fund  besides  the  one  of  which-he 
or  she  is  a  director. 

6.  The  Fimds'  respective  obligations 
to  make  payments  of  amoimts  accrued 
under  the  Plan  will  be  general 
unsecured  obligations,  payable  solely 
bom  their  respective  general  assets  and 


property.  The  Plan  provides  that  the 
Fimds  will  be  imder  no  obligatim  to 
purchase,  hold  or  dispose  of  any 
investments  imder  the  Plan,  but,  if  one 
or  more  of  the  Funds  choose  to  purchase 
investments  to  cover  their  obligations 
under  the  Plan,  then  any  and  aU  sudi 
investments  will  continue  to  be  a  pert 
of  the  respective  general  assets  and 
property  of  such  Funds. 

7.  Any  participating  money  market 
series  of  a  Fund  that  values  its  assets  in 
accordance  with  a  method  prescribed  by 
rule  2a-7  will  buy  and  hold  the 
Underlying  Securities  that  determine 
the  performance  of  the  Deferred  Fee 
Accoimts  in  order  to  achieve  an  exact 
match  between  such  series'  Uability  to 
pay  deferred  fees  and  the  assets  that 
of&et  such  liability.  In  addition,  as  a 
matter  of  prudent  risk  management,, 
each  Fund  that  is  not  a  money  market 
fund  may  purchase  and  hold  shares  of 
the  Underlying  Securities  in  amounts 
equal  in  value  to  the  deemed 
investments  of  the  Deferred  Fee 
Accounts  of  its  Eligible  Directors.  Thus, 
in  cases  where  the  Funds  purchase 
shsires  of  the  Underlying  Securities, 
liabilities  created  by  the  credits  to  the 
Deferred  Fee  Accounts  under  the  Plan 
are  expected  to  be  matched  by  an  equal 
amoimt  of  assets  (i.e.,  a  direct 
investment  in  Underlying  Securities), 
which  assets  would  not  be  held  by  the 
Fund  if  directors'  fees  were  paid  on  a 
current  basis. 

8.  Payments  imder  the  Plan  will  be 
made  in  generally  equal  aimual 
installments  over  a  five  year  period 
begiiming  on  the  first  day  of  the  year 
following  the  year  in  which  the  Eligible 
Director's  termination  of  service 
occurred.  In  the  event  of  death  prior  to 
the  commencement  of  the  distribution 
of  amounts  credited  to  a  Deferred  Fee 
Account,  the  balance  of  such  account 
will  be  distributed  to  the  Eligible 
Director's  designated  beneficiary  in  a 
lump  siun  as  soon  as  practicable  after 
such  director's  death.  In  the  event  of 
death  after  the  commencement  of  the 
distribution  of  the  Deferred  Fee 
Account,  the  balance  of  such  accoimt 
will  be  distributed  to  the  designated 
beneficiary  over  the  remaining  portion 
of  the  five-year  period.  In  all  other 
events,  a  Eugible  Director's  right  to 
receive  payments  will  be 
nontransferable.  The  Plan  provides  that 
the  board  of  directors  of  the  Fund  has 
the  right  to  accelerate  or  extend 
payment  of  amounts  in  the  Deferred  Fee 
Account  at  anv  time  after  the 
termination  of  the  Eligible  Director  as  a 
director.  In  the  event  of  the  liquidation, 
dissolution,  or  winding  up  of  a  Fund  or 
the  distribution  of  all  or  substantially  all 
of  a  Fund's  assets  and  property  to  its 
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shareholders  (unless  the  Fund's 
obligations  under  the  Plan  have  been 
assumed  by  a  financially  responsible 
party  purchasing  such  assets)  or  in  the 
event  of  a  merger  or  reorganization  of  a 
Fund  (imless  prior  to  sudi  merger  or 
reorganization,  the  Fund's  board  of 
directors  determines  that  the  Plan  shall 
survive  the  merger  or  reorganization), 
all  unpaid  amounts  in  the  Deferred  Fee 
Accounts  maintained  by  such  Fund 
shall  be  paid  in  a  lump  siun  to  the 
Eligible  Directors  on  the  effective  date 
thereof.'  The  Plan  will  not  obligate  any 
participating  Fund  to  retain  a  director  in 
such  a  capacity,  nor  will  it  obligate  any 
Fund  to  pay  any  (or  any  particular  level 
of)  directors'  fises  to  any  director. 

Applicants'  Legal  Analysis    ' 

1.  Applicants  request  an  order  which 
would  exempt  the  Funds:  (a)  imder 
section  6(c)  of  the  Act  from  sections 
13(a)(2),  13(a)(3),  18(f)(1),  22(f),  and 
22(g)  and  rule  2a-7  thereunder,  to  the 
extent  necessary  to  permit  the  Funds  to 
adopt  and  implement  the  Plan;  (b) 
under  sections  6(c)  and  17(b)  of  the  Act 
from  section  17(a)(1)  to  permit  the 
Funds  to  sell  securities  for  which  they 
are  the  issuer  to  participating  Funds  in 
connection  with  the  Plan;  and  (c)  under 
section  17(d)  of  the  Act  and  rule  17d- 

1  thereundo'  to  permit  the  Funds  to 
effect  certain  joint  transactions  incident 
to  the  Plan. 

2.  Section  18(f)(1)  generally  prohibits 
a  registered  open-end  investment 
company  from  issuing  senior  securities. 
Section  13(a)(2)  requires  that  a 
registered  investment  company  obtain 
shar^older  authorization  before  issuing 
any  senior  security  not  contemplated  by 
the  recitals  of  policy  in  its  registration 
statement.  Applicants  state  that  the  Plan 
possesses  none  of  the  characteristics  of 
senior  securities  that  led  Congress  to 
enact  section  18(f)(1).  The  Plan  would 
not:  (a)  induce  speculative  investments 
or  provide  opportunities  for 
manipulative  allocation  of  any  Fund's 
expenses  or  profits;  (b)  affect  control  of 
any  Fimd;  ot  (c)  confuse  investors  or 
convey  a  felse  impression  as  to  the 
safety  of  their  investments.  All 
liabiUties  creeted  under  the  Plan  would 
be  offset  by  equal  amounts  of  assets  that 


'  AppUcantB  acknowledge  that  the  requested 
order  would  not  permit  ■  perty  ecquiring  a  Fund'* 
•aaets  to  assume  a  Fund's  obligations  under  the 
Plan  if  such  obligations  «n>uld  constitute  a  violation 
of  the  Act  by  the  aasiiming  party.  Accordingly,  such 
assumption  would  be  pemiitted  only  if  the 
assuming  party  is  (a)  another  Fund,  (b)  another 
lagistared  investment  company  that  has  received 
examptive  relief  similar  to  that  requested  by 
applicants,  or  (c)  not  a  registered  investment 
company  or  is  otherwise  exempt  from  the 
provisions  of  the  Act 


would  not  Otherwise  exist  if  the  fees 
were  paid  on  a  current  basis. 

3.  Section  22(f)  prohibits  undisclosed 
restrictions  on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  The  Plan  would  set  forth  all 
such  restrictions,  which  would  be 
included  primarily  to  benefit  the 
Eligible  Directors  and  would  not 
adversely  affect  the  interests  of  the 
directors  or  of  any  shareholder. 

4.  Section  22(g)  prohibits  registered 
open-end  investment  com[>anies  from 
issuing  any  of  their  securities  for 
services  or  for  property  other  than  cash 
or  securities.  TTiis  provision  prevents 
the  dilution  of  equity  and  voting  power 
that  may  result  when  securities  are 
issued  for  consideration  that  is  not 
readily  valued.  Applicants  believe  that 
the  Plan  would  merely  provide  for 
deferral  of  payment  of  such  fees  and 
thus  should  be  viewed  as  being  issued 
not  in  return  for  services  but  in  return 
for  a  Fund  not  being  required  to  pay 
such  fees  on  a  current  besis. 

5.  Section  13(a)(3)  provides  that  no 
registered  investment  company  shall, 
unless  authorized  by  the  vote  of  a 
majority  of  its  outstanding  voting 
securities,  deviate  bora  any  investment 
pohcy  that  is  changeable  only  if 
authorized  by  shareholder  vote.  The 
relief  requested  from  section  13(a)(3) 
would  extend  to  Future  Funds  for 
which  Morgan  Stanley  becomes 
investment  adviser  subsequent  to  such 
Future  Fund's  initial  public  offering  and 
that  have  investment  policies 
prohibiting  the  pmt:hase  of  investment 
company  shares  without  shareholder 
approval.  Applicants  believe  that  relief 
firom  section  13(a)(3)  is  appropriate  to 
enable  the  affecteid  Funds  to  invest  in 
Underlying  Securities  without  a 
shareholder  vote.  Applicants  will 
provide  notice  to  shareholders  in  the 
prospectus  of  each  affected  Fund  of  the 
Deferred  Compensation  under  the  Plan. 
The  value  of  the  Underlying  Securities 
will  be  de  minimis  in  relation  to  the 

.  total  net  assets  of  the  respective  Fund, 
and  will  at  all  times  equal  the  value  of 
the  Fund's  obligations  to  pay  deferred 
fees  (plus  any  increase  in  vedue  thereof.) 

6.  Rule  2a-7  imposes  certain 
restrictions  on  the  investments  of 
"money  maricet  funds,"  as  defined 
under  die  rule,  that  would  prohibit  a 
Fund  that  is  a  money  market  Fund  from 
investing  in  the  shares  of  any  other 
Fimd.  Applicants  believe  that  the 
requested  exemption  would  permit  the 
Funds  to  achieve  an  exact  matching  of 
Underlying  Securities  with  the  deemed 
investments  of  the  Deferred  Fee 
Accounts,  thereby  ensuring  that  the 


deferred  fees  would  not  affect  net  asset 
value. 

7.  Section  6(c)  provides,  in  relevant 
part,  that  the  STC  may,  conditionally  or 
unconditionally,  by  order,  exempt  any 
person  or  class  of  persons  from  any 
provision  of  the  Act  or  from  any  rule 
thereunder,  if  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
submit  that  the  relief  requested  from  the 
above  provisions  satisfies  this  standard. 

8.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  selling  any 
security  to  such  registered  investment 
company.  Funds  that  are  advised  by  the 
same  entity  may  be  "affiliated  persons" 
under  section  2(a)(3)(C]  of  the  Act.' 
Applicants  assert  that  section  17(a)(1) 
was  designed  to  prevent,  among  other 
things,  sponsors  of  investment 
companies  from  using  investment 
company  assets  as  capital  for  enterprises 
with  which  they  were  associated  or  to 
acquire  controlling  interest  in  such 
enterprises.  Applicants  submit  that  the 
sale  of  securities  issued  by  the  Funds 
pursuant  to  the  Plan  does  not  implicate 
the  concerns  of  Congress  in  enacting 
this  section,  but  merely  would  facilitate 
the  matdiing  of  each  Fund's  liability  for 
deferred  directors'  fees  with  the 
Underlying  Securities  that  would 
determine  the  amount  of  such  Fund's 
liability. 

9.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  feir  and  do  not 
involve  overreaching  on  the  pari  of  any 
person  concerned,  the  transaction  is 
consistent  with  the  policies  of  the 
registered  investment  company,  and  the 
general  purposes  of  the  Act.  Applicants 
assert  that  the  proposed  transaction 
satisfies  the  criteria  of  section  17(b).  The 
finding  that  the  terms  of  the  transaction 
are  cor>sistent  with  the  policies  of  the 
registered  investment  company  is 
predicated  on  the  assumption  that  reUef 
is  granted  from  section  13(a)(3). 
Applicants  also  request  relief  from 
section  17(a)(1)  under  section  6(c)  to  the 
extent  necessary  to  implement  the 
Deferred  Compensation  under  the  Plan 
on  an  ongoing  basis. 

10.  Section  17(d)  and  rule  17d-l 
generally  prohibit  a  registered 


>  Section  2(a)(3)(C)  of  the  Act  define*  the  term 
"affiliated  person"  of  another  person  to  include  anv 
person  directly  or  indirectly  controlling,  controlled 
by.  or  under  common  control  with  such  other 
person. 
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investment  company's  joint  or  joint  and 
aevanl  partidp&on  ndth  an  affiliated 
penon  in  a  transection  in  connection 
with  any  joint  ei^terprise  or  other  joint 
arrangement  or  orofit-charing  plan  "oo 
a  basis  diffarant  ^om  or  less 
advantageous  thtti  that  of  the  affiliated 
penon.  Eligible  iKrectors  will  not 
recsive  a  benefit,  directly  ot  indiractly. 
that  virould  othavvise  inure  to  a  Fund  or 
its  shareholders,  ^gible  IKrectors  will 
receive  tax  defiarial  but  the  Plan 
otherwise  will  meintain  the  parties, 
viewed  both  seperately  and  in  their 
relationship  te  oie  another,  in  the  same 
position  as  if  theideforred  fees  were  paid 
on  a  current  basis.  Whoi  all  payments 
have  been  made  |o  a  Eligible  Directcr, 
the  Eligible  Director  will  be  no  better 
off,  rel^ive  to  the  Funds,  than  if  he  or 
she  had  received  idiiectors  fees  on  a 
current  basis  and  invested  them  in 
Underlying  Secufities. 

^iplicants' QaM|itioas 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  oonditjons: 

1.  With  respect  to  the  relief  requested 
from  rule  2a-7,  atiy  money  market 
Fund.  <x  series  tlieroof,  that  values  its 
assets  in  accordance  with  a  method 
prascribed  by  rule  2a-7  will  buy  and 
hold  the  Underlying  Seouities  that 
determine  the  value  of  the  Deferred  Fee 
Accounts  to  achieve  an  exact  match 
between  such  Futtds'  or  series'  liability 
to  pay  deferred  fees  and  the  assets  that 
ofbet  that  liability. 

2.  H  a  Fund  pufchases  Underlying 
Securities  issued  by  an  affiliated  Fund, 
the  Fund  will  vote  such  shares  in 
proportion  to  the  votes  of  all  other 
shareholders  of  such  afBliated  Fund. 

For  the  Gommisslon,  by  tiie  Division  of 
Investment  Mnnagwnent,  under  delegated 
authority. 

Maisarsi  a  McFai|awl. 
Deputy  Secretary.    \ 

(PR  Doc  es-30224  filed  12-11-95: 8:45  am] 
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FtaMng  Under  th#  AusploM  of  the 
CommiMlon  for  ihe  Conaervallon  of 
AiilMclic  Marine  living  Reooufceo 

AQWCY;  Buraeu  of  Oceens  and 
faitemational  Environmental  and 
Scientific  Affairs.  State. 
ACTION:  Notice. 


SINMARY:  At  its  Fourteenth  Meeting  in 
Hobart,  Tasmania,  October  24  to 
November  3,  the  Commission  for  the 
ConservaticHi  of  Antarctic  Marine  Living 
Resources  ((XAMLR),  of  which  the 
United  States  is  a  member,  adopted  the 
conservation  meesures  listed  below, 
pending  countries'  approval,  pertaining 
to  fishing  in  the  CC/^^LR  Convention 
Area  in  Antarctic  waters.  These  vyere 
agreed  upon  in  accordance  with  Article 
DC  of  the  Qmvention  for  the 
Conservation  of  Antarctic  Marine  Living 
Resoiuces.  The  measures  restrict  overall 
catches  of  certain  species  of  fish, 
prohibit  the  taking  of  certain  species  of 
fish,  list  the  fishing  seasons,  define  the 
reporting  requirements,  and  specify 
measures  that  must  be  taken  to 
minimize  the  incidental  taking  of  non- 
target  species. 

DATES:  Persons  wishing  to  comment  on 
the  measures  or  desiring  more 
information  should  submit  written 
comments  by  January  11. 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Erica  Keen,  Division  of  Polar  Affairs, 
Office  of  Oceans  Affairs  (OES/OA/PA). 
Room  5805,  Department  of  State, 
Washington,  D.C  20520,  (202)  647- 
3282. 

8UPPI.EMENTARV  INFORMATION 

Conservation  Measures  Adopted  et  the 
Fourteenth  Annual  Meeting  of 
GCAMLR 

At  its  Fourteenth  Annual  Meeting  in 
Hobart,  Tasmania,  October  24  to 
November  3, 1995,  the  Commission  aa 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (OCAMLR)  adopted 
the  following  conservation  measures. 
The  amservation  measures  addressing 
catch  limitations  were  adopted  in 
accordance  with  Conservation  Measure 
7f\  and  therefore  enter  into  force 
immediately. 

Ginaenration  Measures  Adopted  in 
199S 

Coiuervution  Measure  29/XIV'' 

Minimization  of  the  Incidental  Mortality 
of  Seabirds  in  the  Course  of  Longline 
Fishing  or  Longline  Fishing  Research  in 
the  Convention  Area 

The  Commission, 

Noting  the  need  to  reduce  the 
incidental  mortality  of  seabirds  dtiring 
longline  fishing  by  minimiTJng  their 
attraction  to  fishing  vessels  and  by 
preventing  them  from  attempting  to 
seize  baited  hooks,  particularly  during 
the  poiod  when  the  lines  are  set. 

Adopts  the  following  measures  to 
reduce  the  possibility  of  incidental 
mcMtality  of  seabirds  during  lon^ine 
fishing. 


1.  Fishing  operations  shall  be 
conducted  in  such  a  way  that  the  baited 
hooks  sink  as  soon  as  jpossible  after  they 
are  put  in  the  watw.'  Only  thawed  bait 
shall  be  used. 

2.  IxHiglines  shall  be  set  at  night  mly 
(i.e.,  between  the  times  of  nautical 
twilight).*  During  Imgline  fishing  at 
night,  only  the  Tnininnim  ship's  lights 
necessary  for  safety  shall  be  used. 

3.  The  dumping  of  ofhl  shall  be 
avoided  as  fer  as  possible  while 
longlines  are  being  set  or  hauled;  if 
disdiarge  of  ofhl  is  unavoidable,  this 
dischai^e  dudl  take  place  on  the 
opposite  side  of  the  vessel  to  that  where 
longlines  are  set  or  hauled. 

4.  Every  effort  should  be  made  to 
ensure  that  birds  captured  alive  during 
longlining  are  released  alive  and  that 
wherever  possible  hooks  are  removed 
without  jeopardizing  the  life  of  the  bird 
concerned. 

5.  A  streamer  line  designed  to 
discourage  birds  from  settling  on  baits 
during  deployment  of  longlines  shall  be 
towed.  Specification  of  the  streamer  line 
and  its  method  of  deployment  is  given 
in  the  Appendix  to  this  Measure.  Details 
of  the  construction  relating  to  the 
number  and  placement  of  swivels  may 
be  varied  so  long  as  the  effective  sea 
surfeoe  covered  by  the  streamers  is  no 
less  than  that  covered  by  the  currently 
specified  design.  Details  of  the  device 
dragged  in  the  water  in  order  to  create 
tension  in  the  line  may  also  be  varied. 

6.  Other  variations  in  the  design  of 
streamer  lines  may  be  tested  on  vessels 
carrying  two  observers,  at  least  one 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Sdentffic  Observation,  providing  that 
all  other  elements  of  this  Conservation 
Measure  are  complied  with.' 


^  Except  for  waters  adjaoent  to  the 
Kefguelen  and  Crozet  biands. 

'  Except  for  wniters  adjacent  to  the  Prince* 
Edward  Islands. 

3  For  vessels  using  the  Spanish  method  of 
longline  fishing,  weights  should  be  released 
before  line  tension  occurs;  wherever  possible 
weights  of  at  least  6  kg  mass  should  be  used, 
spaced  at  20  m  intervals. 

*  Wherever  possible,  setting  of  lines  should 
be  completed  at  least  three  hours  before 
dawn  (to  reduce  loss  of  bait  to/catches  of 
white-chinned  petrels). 

*  The  streamer  lines  under  test  should  be 
constructed  and  operated  taking  foil  account 
of  the  principles  set  out  in  WG-IMALF-M/ 
19  (available  from  the  OCAMLR  Secretariat): 
testing  should  be  carried  out  independently 
of  actual  commercial  fishing  and  in  a  manner 
consistent  with  the  spirit  of  Q>n8ervation 
Measure  6S/XII. 
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Consefvation  Measure  45/XlV 

Precautionary  Catch  Limitation  on 
Euphausia  superba  jn  &atif^cal 
Division  58.4.2         h^..  .  -. 

The  total  catch  of  Euphausia  superba 
in  Statistical  Division  58.4.2  shall  be 
limited  to  450  000  tonnes  in  any  fishing 
season.  A  fishing  season  begins  on  1 
July  and  finishes  on  30  Jime  of  the 
following  year. 

This  limit  shall  be  kept  under  review 
by  the  Commission,  taldng  into  account 
the  advice  of  the  Sdoitific  Committee. 

For  the  purposes  of  implementing  this 
Conservatim  Measure,  the  catches  shall 
be  reported  to  the  Commission  on  a 
monthly  basis. 

Conservation  I^asure  78/XIV 

Precauti(mary  Catch  Limits  on 
Champsocephalus  gunnari  and 
Dissostichus  eleptioides  in  Statistical 
Division  58.5.2 

1.  In  accordance  with  the 
management  advice  of  the  1994  meeting 
of  the  Scientific  Committee: 

(11)  a  precautionary  TAC  of  311  tonnes 
in  any  one  seaacm  shall  be  set  for 
Qtampsocephalus  ffinnari  in  Division 
58.5.2;  and 

(ii)  a  precautionary  TAC  of  297  tonnes 
in  any  one  season  shall  be  set  for 
Dissostichus  eieginoides  in  Division 
58.5.2. 

These  TACs  may  only  be  taken  by 
trawling. 

2.  If,  m  the  course  of  a  directed 
fishery  for  IXssostichus  ehginoides  or 
Qtampsocephalus  ^nnari.  the  by-catch 
in  any  haul  of  any  of  the  species 
Lepidonotothen  squanifrons,  Notothenia 
rossii.  Channichthys  thinoceratus  or 
Bathyraja  spp.  exceeds  5%,  the  fishing 
vessel  shall  move  to  another  fishing 
location  not  closer  than  5  n  miles 
distant.  1  The  fishing  vessel  shall  not 
fish  within  5  n  miles  of  the  location  in 
which  the  by-catch  exceeded  5%,  for  a 
period  of  at  least  five  days.^ 

3.  The  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in 
Ccmservation  Measure  61/Xn  and  the 
Monthly  Effort  and  Biological  Data 
Reporting  System  set  out  in 
Conservation  Measure  52/XI  shall 
apply. 

4.  The  fishing  season  shall  commence 
in  each  year  at  the  close  of  the  annual 
meeting  of  the  Commission  and  shall 
continue  until  the  respective 
precautionary  catch  limits  are  reached 
or  until  30  June,  whichever  comes  first. 

5.  The  catch  limits  shall  be  kept  under 
review  by  the  Commission,  taking  into 
account  the  advice  of  the  Scientific 
Committee. 


1  This  provision  is  adopted  pending  the 
adoption  of  a  more  appropriate  definition  of 
a  fishing  ground  by  the  Commission. 

^  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  51/XXI, 
pending  the  adoption  of  a  more  appropriate 
period  by  the  Qxnmission. 

Conservation  Measure  88/XIV 

New  Fishery  in  Statistical  Division 
58.4.3  in  the  1995/96  Season 

The  Commission, 

Welcoming  the  notification  of 
Australia  of  its  intention  to  conduct  a 
new  fishery  in  Statistical  Division  58.4.3 
for  Dissostichus  species. 

Noting  that  no  other  Member  has 
notified  the  Commission  of  the  intent  to 
establish  a  new  fishery  for  these  species 
in  this  Statistical  Division. 

Agreeing  that  no  other  fishing  shall 
occur  for  the  Dissostichus  species  in 
Statistical  Division  58.4.3  in  the  1995/ 
96  season. 

adopts  the  following  Conservation 
Measure  in  aocordmce  with 
Conservation  Meesure  31/X: 

1.  T)ie  new  fishery  by  Australia  fw 
Dissostichus  eieginoides  and  D. 
mawsoni  in  Statistical  Division  58.4.3 
shall  be  limited  to  200  tonnes  tat  both 
species  combined.  This  fishery  shall  be 
conducted  by  bottom  trawling  only. 

2.  For  the  purposes  of  this  new 
fishmy,  the  fishhig  season  is  defined  as 
the  period  from  4  November  1995  until 
30  June  1996. 

3.  The  by-catch  of  any  other  species 
in  this  Statistical  Division  shall  not 
exceed  50  tcmnes  for  each  species. 

4.  Fishing  should  take  place  over  as 
large  a  geographical  and  bathymetric 
range  as  possible  within  the  Statistical 
Division.  In  particular,  areas  where 
concentrations  of  fish  are  found  should 
not  be  the  only  areas  that  are  fished. 

5.  The  Ten-day't^tch  and  Effort 
Reporting  System,  as  set  out  in 
Conservation  Measure  61/XII  shall 


6.  Monthly  effort  and  biological  data 
shall  be  reported  in  accordance  with 
Conservation  Measure  52/XI.  By-catch 
species  are  defined  as  any  oephalopod, 
crustacean  or  fish  species  other  than 
Dissostichus  species. 

Conservation  Measure  89/XJV 

New  Fishery  in  Statistical  Division 
58.5.2  in  the  1995/96  Season  for  Deep- 
water  Specias 

The  Commission, 

Welcoming  the  notification  of 
Australia  of  its  intention  to  conduct  a 
new  fishery  in  the  1995/96  season  in 
Statistical  Division  58.5.2  for  deep- 
water  sp>ecies,  not  covered  by 
Conservation  Measure  78/XiV, 


Noting  that  no  other  Member  has 
notified  the  Commission  of  the  intent  to 
establish  a  new  fishery  for  these  species  ~ 
in  this  Statistical  Division, 
adopts  the  following  Conservation 
Measure  in  accordance  with 
Conservation  Measure  31/X: 

1.  The  new  fishery  by  Australia  for 
deep-water  species,  not  covered  by 
Conservation  Measure  78/XIV,  shall  be 
limited  to  50  tonnes  for  each  species. 
This  fishery  shall  be  conducted  by 
bottom  trawling  only. 

2.  For  the  purposes  of  this  new 
fishery,  the  fishing  season  is  defined  as 
the  period  from  4  November  1995  to  30 
June  1996. 

3.  If,  in  any  haul,  the  by-catch  of  any 
of  the  species  Lepidonotothen 
squamifrons,  Notothenia  rossi, 
Channichthys  rhinoceratus  or  Bathyraja 
spp.  exceeds  5%,  the  fishing  vessel  shall 
move  to  another  location  not  closer  than 
5  n  miles  distant.  >  The  fishing  vessel 
shall  not  fish  within  5  n  miles  of  the 
location  in  which  the  by-catch  exceeded 
5%,  for  a  period  of  at  least  five  days*. 

4.  The  Ten-day  Catch  and  Effort 
Reporting  System,  as  set  out  in 
Conservation  Measuro  61/Xn  shall 
apply. 

5.  Monthly  effort  and  biological  data 
shall  be  reported  in  accordance  with 
Conservatimi  Measure  52/XI. 


^  This  provision  it  adopted  pending  the 
adoption  of  a  more  appropriate  definition  of 
a  filing  ground  by  the  Commission. 

2  The  specified  period  is  adopted  in 
accordance  with  the  reporting  period 
specified  in  Conservation  Measure  Sl/XII, 
pending  the  adoption  of  a  mora  appropriate 
period  by  the  Commission. 

Conservation  Measure  90/XIV 

Experimental  Harvest  Regime  for  the 
Crab  Fishery  in  Statistical  Subarea  48.3 
for  the  Sea^ns  1995/96  to  1997/98 

The  following  measures  apply  to  all 
crab  fishing  within  Statistical  Subarea 
48.3  for  the  1995/96, 1996/97  and  1997/. 
98  fishing  seasons.  Every  vessel 
participating  in  the  crab  fishery  in 
Subarea  48.3  shall  conduct  fishing 
operations  in  accordiuice  with  an 
experimental  fishing  regime  as  outUned 
below: 

1.  The  experimental  regime  shall 
consist  of  three  phases.  Each  vessel 
participating  in  the  fishery  shall 
complete  all  three  phases.  Phase  1  shall 
be  conducted  during  the  first  season 
that  a  vessel  participates  in  the 
experimental  regime.  Phases  2  and  3 
shall  be  completed  in  the  next  season  of 
fishing. 

2.  Vessels  shall  conduct  Phase  1  of  the 
experimental  regime  at  the  start  of  their 
first  season  of  participation  in  the 
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•xpwimental  iMiine.  For  tlw  purposes 
of  Phase  1 ,  the  ^llowring  conditioiis 
shall  apply: 

(i)  Phase  1  sh^ll  be  defined  as  a 
vesael's  fiist  200.000  pot  hoius  of  effort 
at  the  start  of  ita|  first  fishing  season: 

(ii)  every  vessel  cc»ducting  Phase  1 
shaU  expend  its  first  200,000  pot  hours 
of  effort  within  a  total  area  delineeted 
by  twelve  0.5*  Utitude  by  1.0*  longitude 
blodcs.  For  the  yurpoaes  of  this 
CoDssrvatian  Measure,  these  blocks 
shall  be  numbered  A  through  L.  Hie 
blocks  aie  ilhistfated  in  Fieuie  1,  and 
the  northaest  earner  of  eacA  Mock  is 
hated  in  Table  1  of  Abmx  M/A.  For 
aech  string,  pot  hours  thaM  be 
calculated  by  taking  liie  total  BuiBber  of 
pots  oB  the  siriqg  saad  amMptying  by 
the  soak  ttee  (lit  Jmnus)  far  Oat  stiuig. 
Soak  time  shaU  ^  defined  far  SKh 
sMig  as  tlM  tine  betwaan  start  of 
settiog  omI  startief  hauUng; 

(iiil  vessels  sttaU  net  fisli  outside  the 
area  delineeted  by  Ae  twrfve  0.5* 
latitude  by  1.0*  longitude  Mocks  ivior  to 
coesBlatiBg  Pba^e  1; 

(iv)  dwbg  PhlMO  1.  vessels  shall  not 
ncpend  mam  tlUn  30,000  pot  hours  in 
any  single  0.5*  l^tude  by  1.0*  longitude 
block: 

(v)  if  a  vessel  returns  to  port  beioie  it 
has  expended  2<M),000  pot  hours  in 
Phase  1.  die  bal$Bce  of  rwnaining  pot 
hours  shall  be  eniended  before  the 
vessel  can  consider  Phase  1  to  be 
completed:  and 

(vi)  after  com|>leting  200,000  pot 
hours  of  expwiitiental  fishing,  vessels 
shall  consider  Phase  1  to  be  completed 
and  caaaoBnca  ^shing  in  a  normal 
fashion. 

3.  Normal  fishing  operations  shall  be 
ccmducted  in  accordance  with  the 
regulations  set  out  in  Conservation 
Measure  Ol/XlV. 

4.  For  the  pur{>oses  of  implementing 
normal  fishing  operations  after  Phase  1 
of  the  experimental  regime,  the  Ten-day 
Catch  and  Effort  Reporting  System  set 
out  in  Conservation  Measure  61/XII 
shall  apply.       • 

5.  Vessels  shal  conduct  Phase  2  of  the 
experimental  regime  at  the  start  of  their 
second  season  of  participation  in  the 
experimental  rwirae.  For  the  purposes 
of  Phase  2,  the  following  conditions 
shall  apply: 

(i)  every  vessel  conduc:ting  Phase  2 
shall  fish  in  three  small  squares 
measuring  approximately  26  n  miles  ^  in 
area  (the  dimensions  of  these  squares 
shall  be  6.0'  latitude  by  7.5'  longitude). 
These  squares  shall  be  subdivisions  of 
the  blcxju  delinieated  in  Phase  1  of  the 
experimental  regime; 

(ii)  vessel  captains  shall  determine  the 
Icxation  of  the  three  squares  that  will  be 
fished,  but  selected  squares  may  not  be 


contiguous  and  the  distance  between  between  10,000  and  15.000  pot  hours  (tf 

the  boundaries  of  any  two  squares  must  efiint  in  eech  square. 

be  at  least  4  n  miles:  8.  To  facilitate  analysis  of  data 

(iii)  vessels  shall  fish  continuously  collected  during  Phases  2  and  3,  vessels 

(except  in  emergencies  or  foul  weather  shall  rapcwt  the  coordinates  defining  the 

conditians)  within  a  single  square  until  bounduies  of  the  squares  where  filing 

the  average  catch  per  pot  has  been  occurred,  date,  fishing  effort  (number 

reduced  to  25%  or  less  of  its  initial  and  spacnng  of  pots  and  soak  time),  and 

value  and  then  ccmtinue  fishing  for  an  catch  (nuimters  and  weight)  for  each 

additional  7.500  pot  hours.  Not  mtx9  haul, 

than  50,000  total  pot  hours  shall  be  9.  Data  collected  during  the 

expended  in  each  square.  For  the  experimental  harvest  regime  up  to  30 

purposes  of  Phase  2,  the  initial  catch  |une  in  any  split-year  shall  be  submittec^ 

rate  ftv  a  particular  square  shall  be  to  CCAKAJR  1^31  August  of  the 

defined  as  the  average  catch  per  pot  following  split-year, 

calculated  fitnn  the  first  five  sets  macfa  10.  Vessels  that  complete  all  three 

in  that  square.  Sodc  times  for  these  phases  of  the  expoimmtal  regime  shall 

initial  sets  shaU  be  at  least  24  boors;  net  be  required  to  conduct  experimental 

(iv)  vessels  shall  finish  fishing  in  one  fishing  in  future  seasons.  Howevw. 

square  before  startfaig  operaticHis  in  these  vessels  riiall  ^ide  by  the 

another  square:  guidelines  set  forth  in  CcMiservatimi 

(v)  vessels  shall  attempt  to  distribute  Measure  91/XIV. 

efb»t  throughout  the  entire  squue  and  ii.I^hii^veesels  shall  perticipete  in 

not  fish  the  gear  in  the  sune  location  on  the  experiment  independently  (e.g., 

every  set;  and  vessels  may  not  cooperate  to  complete 

(vi)  alter  cinnpleting  fishing  phases  of  the  experiment), 

operations  in  the  third  si^are,  fishing  ^2.  Crabs  captured  during  the 

vessels  shall  consider  niase  2  to  be  exprnimmtal  regime  shall  be  ccmsidered 

completed  and  conunenoe  fidiing  in  a  ^^  of  the  prevailing  TAC  fat  the 

nimnal  fashion.  current  fishing  season  (e.g..  for  1995/96, 

6.  For  the  purposes  of  implementing  experimental  catches  shall  be 
noimal  fishing  operations  after  Phase  2  considered  part  of  the  1.600  tonne  TAC 
of  the  expwimental  regime,  the  T«i-dary  outlined  in  Conservation  Measure  91/ 
Catch  and  Effort  Reporting  System  set  ^Qyi 

out  in  Conservation  Meesure  61/Xn  jg]  jhe  experimental  regime  shall  be 

■**!^wPP'?-    u  .,        J  _w,u       ..    *.v  instituted  for  a  period  of  three  spUt- 

7.  Vessels  shall  conduct  Phase  3  of  the  (1995/96  to  1997/98).  and  the 
experimental  regime  at  the  end  of  their  ^^^  ^f  ^^^  ,^^^         ^e  revised  by 
second  seascm  of  participation  in  the  ^  Commissionduring  this  period  of 
experiments  regme.  For  the  purposes  time.  Fishing  vessels  that  begin 

of  Phase  3.  tiie  following  conditions  experimental  fishing  in  the  1997/98 

shall  apply:  split-year  must  complete  the  regime 

(1)  a  ve«»l  shall  begin  conducting  ^^  ^^  jggg/gg  s*'pUt.year. 

Phase  3  of  the  experimental  regime  "                      r     j 

approximately  one  week  prior  to  the  Annex  90/A 

wndusion  of  its  second  fishing  season.  Locations  of  Fishing  Areas  for  the 

"^  ''Ti'^  fi""^  "^^         if  Experimental  Re^e  of  Uie 

concluded  if  the  vessel  leaves  the  Exnloratorv  CrabFisherv 

fishery  voluntarily  of  if  the  fishery  is  ^^       ^^                  ^ 

closed  because  the  TAC  has  been  y^^E  1  .-NORTHEAST  CORNERS  FOR 

m^a  vessel  captain  voluntarily  TWELVE  0.5"  UTITUDE  BY  1 .0"  LON- 

concludes  fishing  operations,  the  vessel  Q'TUDE  BLOCKS  THAT  ARE  CONSID- 

shall  begin  implementing  Phase  3  ERED    TO    BE    THE    OPERATIONAL 

approximately  one  week  prior  to  the  AREA  FOR  FISHING  VESSELS  CON- 

conclusion  of  its  fishing  operations;  DUCTING  PHASE  1   OF  THE  EXPERh 

(iii)  tiie  CCAMLR  Secretariat  shaU  MENTAL     CRAB     FISHERY     REGIME 

notify  (according  to  the  guideUnes  set  (CONSERVATION  MEASURE  90/XIV) 
out  in  Conservation  Measure  61/Xn)  all 
Contracting  Parties  that  are  conducting 
operations  in  their  second  experimental 
fishing  season  to  begin  Phase  3  when 
approximately  one  week  remains  before 
the  TAC  is  attained  and  the  fishery  is 
closed;  and 

(iv)  to  conduct  Phase  3,  every  vessel 
shall  return  to  the  three  squares  it 
depleted  during  Phase  2  of  the 
experimental  regime  and  expend 


Coordinates  of  Northeast 

Block  No. 

Comer 

Latitude 

Longitude 

A  

sa-M-cs 

SQ-W-CW 

B  

53*30.0' S 

38*00.0' W 

C  -.... 

sa-ao-cs 

37»00.0'W 

D  

53'30.0'S 

ae-occ  w 

C    •••••••»••••••■ 

53'30.0'S 

as'oo.a  w 

F 

54''00.0'S 

ae-occ  w 
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Table  1.— Northeast  Corners  for 
T>wELVE  0.5*  Latitude  by  1  .()•  Lon- 
gitude Blocks  That  are  Consid- 
ered To  Be  THE  Operatk)nal 
Area  for  Fishing  Vessels  Con- 
ducting Phase  1  of  the  Experi- 
mental Crab  Fishery  Regime 
(Conservatk)n  Measure  90/ 
XIV)— Continued 


Block  No. 

Coonfnaies  of  Norttieast 
Comer 

Latitude 

Longitude 

Q 

SA-OCCS 
54'30.0'S 
54'30.0'S 
56'00.0'S 
SS'OO.O'S 

ss-oo.cs 

SS'OO.OIW 

H  

1 

J 

35»00.0'  W 
341X).0'W 

sew.cw 

K  

as-oo.cw 

L 

34"'00.0'  W 

Conservation  Measure  91/XIV 

Limits  on  the  Exploratory  Crab  Fishery 
in  Statistical  Subarea  48.3  in  the  1995/ 
96  Season 

The  foUovying  Conservation  Measure 
is  adopted  in  accordance  with    . 
Conservation  Measure  7/V: 

1.  The  crab  fishery  is  defined  as  any 
commercial  harvest  activity  in  which 
the  target  species  is  any  member  of  the 
crab  group  (Order  Decapoda,  Suborder 
Reptantia). 

2.  In  Statistical  Subarea  48.3,  the  crab 
fishing  season  is  defined  as  the  period 
from  4  November  1995  to  end  of  the 
Commission  meeting  in  1996,  or  until 
the  TAC  is  readied,  whichever  is 
sooner. 

3.  The  crab  fishery  shall  be  limited  to 
one  vessel  per  Member. 

4.  The  total  catch  of  crab  from 
Statistical  Subarea  48.3  shall  not  exceed 
1  600  tonnes  during  the  1995/96  crab 
fishing  season. 

5.  Each  Member  intending  to 
participate  in  the  crab  fishery  shall 
notify  the  CCAMLR  Secretariat  at  least 
three  months  in  advance  of  starting 
fishing  of  the  name,  type,'  size, 
registration  number,  radio  call  sign,  and 
research  and  fishing  operations  plan  of 
the  vessel  that  the  Member  has 
authorized  to  participate  in  the  crab 
fishery. 

6.  All  vessels  fishing  for  crab  shall 
report  the  following  data  to  CCAMLR  by 
31  August  996  for  crabs  caught  prior  to 
31  July  1996: 

(i)lne  location,  date,  depth,  fishing 
effort  (number  and  spacing  of  pots  and 
soak  time),  and  catch  (numbers  and 
wei^t)  of  commercially  sized  crabs 
(reported  on  as  fine  a  scale  as  possible, 
but  no  coarser  than  0.5"  latitude  by  1.0** 
longitude)  for  each  10-day  period; 

(u)  the  species,  size,  and  sex  of  a 
representative  subsample  of  crab 


sampled  according  to  the  procedure  set 
out  in  Annex  91/A  (between  35  and  50 
crabs  shall  be  sampled  every  day  from 
the  line  hauled  just  prior  to  noon)  and 
by-catch  caught  in  traps,  and 

(iii)  other  relevant  data,  as  possible, 
according  to  the  requirements  set  out  in 
Annex  91/A. 

7.  For  the  purposes  of  implementing 
this  conservation  measure,  the  Ten-day 
Catch  and  Effort  Reporting  System  set 
out  in  Conservation  Measure  61/XII 
shall  apply. 

8.  Data  on  catches  taken  between  31 
July  1996  and  31  August  1996  shall  be 
reported  to  CCAMLR  by  30  September 
1996  so  that  the  date  will  be  available 
to  the  woiidng  group  on  Fish  Stock 
Assessment. 

9.  Crab  fishing  gear  shall  be  limited  to 
the  use  of  crab  p>ots  (traps).  The  use  of 
all  other  methods  of  catching  crabs  (e.g., 
bottom  trawls)  shall  be  prohibited. 

10.  The  crab  fishery  shall  be  limited 
to  sexually  mature  male  crabs — all 
female  and  undersized  male  crabs 
caught  shall  be  released  unharmed,  in 
the  case  of  Paralomis  spinosissima  and 
P.  formosa,  males  with  a  minimum 
carapace  width  of  102  mm  and  90  mm, 
respectively,  may  be  retained  in  the 
catch. 

11.  Crab  processed  at  sea  shall  be 
frozen  as  crab  sections  (minimum  size 
of  crabs  can  be  determined  using  crab 
sections). 

Annex  91/A 

Data  Requirements  on  the  Exploratory 
Crab  Fishery  in  Statistical  Subarea  48.3 

Catch  and  Effort  Data 

Cruise  Descriptions 

cruise  code,  vessel  code,  permit 
number,  year. 

Pot  Descriptions 

diagrams  and  other  information, 
including  pot  shape,  dimensions, 
mesh  size,  funnel  position,  aperture 
and  orientation,  number  of 
chambers,  presence  of  an  escape 
port. 

Effort  Descriptions 

date,  time,  latitude  and  longitude  of 
the  start  of  the  set,  compass  bearing 
of  the  set,  total  number  of  pots  set, 
spacing  of  pots  on  the  line,  number 
of  pots  lost,  depth,  soak  time,  bait 
type. 

Catch  Descriptions 
retained  catch  in  numbers  and  weight, 
by-catch  of  all  species  (see  Table  1), 
incremental  record  number  for 
linking  with  sample  information. 


Table  1.— Data  Requirements  for 
By-Catch  Species  in  the  Explor- 
atory Crab  Fishery  in  Statis- 
tical Subarea  48.3 


Species 


Dissostichus 

eleginoides. 
NoMhenia  rossU 

Other  Species  ... 


Data  requirements 


Numtwrs  and  estimated 

total  weigtit 
Numt>ers  ami  estimated 

total  weight 
Estimated  total  weight 


Biological  Data 

For  these  data,  crabs  are  to  be 
sampled  from  the  line  hauled  just  prior 
to  noon,  by  collecting  the  entire 
contents  of  a  number  of  pots  spaced  at 
intervals  along  the  line  so  that  between 
35  and  50  specimens  are  represented  in 
the  subsample. 
Cruise  Descriptions 
cruise  code,  vessel  code,  permit 

number. 
Sample  Descriptions 
date,  position  at  start  of  the  set, 

compass  bearing  of  the  set,  line 

number. 
Data 
species,  sex,  length  of  at  least  35 

Individuals,  presence/absence  of 

rhizocephalan  parasites,  record  of 
^      the  destination  of  the  crab  (kept, 

discarded,  destroyed),  record  of  the 

pot  number  from  which  the  crab 

comes. 

Conservation  Measure  92/XIV 

Catch  Limit  on  Dissostichus  eleginoides 
in  Statistical  Subarea  48.4  for  the  1995/ 
96  Season 

1.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.4  in 
the  1995/96  season  shall  be  limited  to 
28  tonnes. 

2.  For  the  purposes  of  the  fishery  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.4,  the  1995/96  fishing  season 
is  defined  as  the  period  from  1  March 

to  31  August  1996,  or  until  the  TAC  for 
Dissostichus  eleginoides  in  Subarea  48.4 
is  reached,  or  until  the  TAC  for 
Dissostichus  eleginoides  in  Subarea 
48.3,  as  specified  in  Conservation 
Measure  93/XIV  is  reached,  whichever 
is  sooner. 

3.  Each  vessel  participating  in  the 
Dissostichus  eleginoides  fishery  in 
Statistical  Subarea  48.4  in  the  1995/96 
season  shall  have  at  least  one  scientific 
observer,  including  one  appointed  in 
accordance  with  the  CCAMLR  Scheme 
of  International  Scientific  Observation, 
on  board  throughout  all  fishing 
activities  within  the  fishing  period. 

4.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 


63756 


Fedanl  Register  /  Vol.  60,  No.  238  /  Tuesday,  December  12,  1995  /  Notices 


Coiuervatien  Msasuie  Sl/XQ  shall 
apply  in  the  1995/96  season, 
coimnenci^  on;  1  March  1996;  and 

(ii)  the  Emrt  ind  Biological  Data 
Repoiting  Systefn  set  out  in 
Ck>nservation  M^asiue  94/XIV  shall 
apply  in  the  1995/96  season, 
oommmcingon'l  March  1996. 

5.  Directed  filling  shall  be  by 
longlines  only,  "the  ose  of  all  other 
methods  of  directed  fishing  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.4  shsll  be  prohibited. 

Conservation  Measure  93/XIV 

Limits  on  the  Fikhery  for  Dissostichus 
eleginoides  in  ^atistical  Subarea  48.3 
fbr  the  1995/96  $eas(m 

This  Conserv^on  Measure  is  adopted 
in  accordmce  With  Conservation 
Measure  7/V:     > 

1.  The  total  c^ch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3  in 
the  1995/96  sea|on  shall  be  limited  to 
4,000  tonnes. 

2.  For  the  pumoses  of  the  fishery  for 
Dissostichus  e/^'noides  in  Statistical 
Subarea  48.3,  the  1995/96  fishing  season 
is  defined  as  the  period  from  1  March 

to  31  August  19B6,  or  until  the  TAG  is 
reached,  whichever  is  the  sooner. 

3.  Each  vessel  participating  in  the      ^ 
IXssostichus  eleginoides  fishery  in 
Statistical  Subarea  48.3  in  the  1995/96 
season  shall  have  at  least  one  scientific 
observer,  including  one  appointed  in 
accordance  witlk  the  CCAMLR  Scheme 
of  International tSdentific  Observation, 
on  board  throu^out  all  fishing 
activities  withiD  the  fishing  period. 

4.  For  the  puipose  of  implementing 
this  Conservation  Measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
QHiservation  Measure  51/XII  shall 
apply  in  the  1915/96  season, 
commencing  oq  1  March  1996;  and 

(ii)  the  Effi>rt  and  Biological  Data 
Reporting  System  set  out  in 
Conservation  Measure  94/XIV  shall 
apply  in  the  1995/96  season, 
commencing  on  1  March  1996. 

5.  Directed  fiihing  shall  be  by 
longlines  only.  The  use  of  all  other 
meuods  of  directed  fishing  for 
Dissostichus  el^noides  in  Statistical 
Sabarea  48.3  sh^  be  prohibited. 

Conservation  Measure  94/XIV 

Effort  and  Biol<)gical  Data  Reporting 
System  for  Dissostichus  eleginoides  in 
Statistical  Subqreas  48.3  and  48.4  for  the 
1995/96  Seaso4  .    n 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V:   ' 

1.  At  the  end!  of  each  month  each 
Contracting  Paity  shall  obtain  from  each 


of  its  vessels  the  haul-by-haul  data 
required  to  complete  the  CCAMLR  fine- 
scale  catch  and  effort  data  form  for 
longline  fisheries  (Form  C2.  latest 
version).  These  data  shall  include 
numbers  of  seabirds  and  marine 
manunals  of  each  species  caught  and 
released  or  killed.  It  shall  transmit  those 
data  to  the  Executive  Secretary  not  later 
than  the  end^  the  following  month. 

2.  At  the  end  of  each  montn,  each 
Contracting  Party  shall  obtain  hvm  each 
of  its  vessels  a  representative  sample  of 
length  composition  measurements  from 
the  fishery  (Form  B2,  latest  version).  It 
shall  transmit  those  data  to  the 
Executive  Secretary  not  later  than  the 
end  of  the  following  month. 

3.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  length  measurements  of  fish  should 
be  of  total  length  to  the  nearest 
centimeter  below;  and 

(ii)  representative  samples  of  length 
composition  should  be  taken  from  a 
single  fishing  ground.^  In  the  event  that 
the  vessel  moves  from  one  fishing 
ground  to  another  during  the  course  of 
a  month,  then  separate  length 
compositions  should  be  submitted  for 
each  fishing  ground. 

4.  Should  a  Contracting  Party  fail  to 
transmit  the  fine-scale  catch  and  effort 
data  or  length  composition  data  to  the 
Executive  Secretary  by  the  deadline 
specified  in  paragraph  2.  the  Executive 
Secretary  shall  issue  a  reminder  to  the 
Contracting  Party.  If  at  the  end  of  a 
further  two  months  those  data  have  still 
not  been  provided  the  Executive 
Secretary  shall  notify  all  Contracting 
parties  of  the  closure  of  the  fishery  to 
vessels  of  the  Contracting  Party  which 
has  failed  to  supply  the  data  as  required. 


Conservation  Measure  95/XiV 

Limitation  of  the  By-catch  of 
Gobionotothen  gibberifrons, 
Chaenocephalus  acemtus, 
Pseudochaenichthys  georgianus, 
Notothenia  rossii  and  Lepidonotothen 
squamifrons,  in  Statistical  Subarea  48.3 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

In  any  directed  fishery  in  Statistical 
Subarea  48.3  in  any  fishing  season,  the 
by-catch  of  Gobionotothen  gibberifrons 
shall  not  exceed  1,470  tonnes;  the  by- 
catch  of  Chaenocephalus  aceratus  ^all 
not  exceed  2,200  tonnes;  and  the  by- 
catch  of  Pseudochaenichthys 
georgianus,  Notothenia  rossii  and 


■  Pending  the  provision  of  a  more  appropriate 
definition,  the  term  fishing  ground  is  defined  here 
as  the  area  within  a  single  fine-scale  rectangle  (0.5* 
latitude  by  1*  longitude). 


Lepidonotothen  squamifrons  shall  not 
exceed  300  tonnes  each. 

These  limits  shall  be  kept  imder 
review  by  the  Commission  taking  into 
account  the  advice  of  the  Scientific 
Committee. 

Conservation  Measure  96/XIV 

Precautionary  TAC  for  Electrona  carl 
bergi  in  Statistical  Subarea  48.3  for  the 
1995/96  Season 

This  Conservation  Measure  is  adopted 
in  accordance  with  Conservation 
Measure  7/V: 

1.  For  the  purposes  of  this 
Ccmservation  Measure  the  filling 
season  for  Electrona  carlsbergf  is 
defined  as  the  period  from  4  November 
1995  to  the  end  of  tiie  Commission 
meeting  in  1996. 

2.  The  total  catch  of  Electrona 
carlsbergi  in  the  1995/96  season  shall 
not  exc^  109,000  tonnes  in  Statistical 
Subarea  48.3. 

3.  In  addition,  the  total  catch  of 
Electrona  carlsbergi  in  the  1995/96 
season  shall  not  exceed  14,500  tonnes  in 
the  Shag  Rocks  region,  defined  as  the 
area  bounded  by  52«30'S,  40*'W; 
52'30'S,  44»W;  54''30'S,  40''W  and 
54»30'S,  44»W. 

4.  In  the  event  that  the  catch  of 
Electrona  carlsbergi  is  expected  to 
exceed  20,000  toimes  in  the  1995/96 
season,  a  siirvey  of  stock  biomass  and 
age  structure  shall  be  conducted  during 
that  season  by  the  principal  fishing 
nations  involved.  A  full  report  of  tnis 
survey  including  data  on  stock  biomass 
(specifically  including  area  surveyed, 
survey  design  and  density  estimates), 
age  structure  and  the  biological 
characteristics  of  the  by-catch  shall  be 
made  available  in  advance  for 
discussion  at  the  1996  meeting  of  the 
Working  Group  on  Fish  Stock 
Assessment. 

5.  The  directed  fishery  for  Electrona 
carlsbergi  in  Statistical  Subarea  48.3 
shall  close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/XIV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 
reaches  109.000  tonnes,  whichever 
comes  first. 

6.  The  directed  fishery  for  Electrona 
carlsbergi  in  the  Shag  Rocks  region  shall 
close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/XIV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 
reaches  14,500  tonnes,  whichever  comes 
first. 

7.  if,  in  the  course  of  the  directed 
fishery  for  Electrona  carlsbergi,  the 
catch  of  any  one  haul  of  any  species 
other  than  the  target  species  exceeds 
5%,  the  fishing  vessel  shall  move  to 
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another  fishing  location  not  closer  than 
5  n  miles  distant.^  The  fishing  vessel 
shall  not  fish  within  5  n  miles  of 
location  in  which  the  catch  of  species, 
other  than  the  target  species,  exceeded 
5%,  for  a  period  of  at  least  five  days.^ 

8.  For  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  the  Catch  Reporting  System  set  out 
in  Conservation  measure  40/X  shall 
apply  in  the  1995/96  season;  and 

UiJ  the  Monthly  Effort  and  Biological 
Data  Reporting  System  set  out  in 
Conservation  Measure  52/XI  also  shall 
apply  in  the  1995/96  season.  For  the 
purposes  of  Conservation  Measure  52/ 
XI,  the  target  species  is  Electrona 
carlsbergi,  and  'by-catch  species'  are 
defined  as  any  cephalopod,  crustacean 
or  fish  species  other  than  Electrona 
carlsbergi.  For  the  purp>oses  of 
paragraph  6(ii)  of  Conservation  Measure 
52/XI  a  representative  sample  shall  be  a 
minimum  of  500  fish. 


Conservation  Measure  97/XIV 

Limitation  of  the  Total  Catdi  of 
Champsocephalus  gunnari  in  Statistical 
Subarea  48.3  in  the  1995/96  Season 

The  Commission  adopted  this 
Conservation  Measure  in  accordance 
with  Conservation  Measure  7/V: 

1.  The  total  catch  of 
Champsocephalus  gunnari  in  the  1995/ 
96  season  shall  not  exceed  1 000  tonnes 
in  Statistical  Subarea  48.3. 

2.  llie  fishery  for  Champsocephalus 
g^nnari  in  Statistical  Subarea  48.3  shall 
close  if  the  1^-catdi  of  any  of  the 
species  listed  in  Conservation  Measure 
95/XIV  reaches  ita  by-catch  limit  or  if 
the  total  catch  of  Champsocephalus 
gunnari  reaches  1 000  tonnes, 
whichever  comes  first 

3.  If,  in  the  course  of  the  directed 
fishery  for  Champsocephalus  gunnari, 
the  by-catch  in  any  one  haul  of  any  of 
the  species  named  in  Conservation 
Measure  95/XIV  exceeds  5%,  the  fishing 
vessel  shall  move  to  another  location 
not  closer  than  5  n  miles  distant.^  The 
fishing  vessel  shall  not  fish  within  5  n 
miles  of  the  location  in  which  the  by- 
catdi  exceeded  5%.  for  a  period  of  at 
least  five  days.' 

4.  The  use  of  bottom  trawls  in  the 
directed  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  is 
prohibited. 

5.  The  fishery  for  Champsocehalus 
gunnari  in  Statistical  Subarea  48.3  shall 


be  closed  frmn  1  April  1996  until  the 
end  of  the  Commission  meeting  in  1996. 

6.  Any  vessel  of  any  Member 
intending  to  participate  in  the  directed 
fishery  fbr  Champsocephalus  gunnari  in 
Statistical  Subarea  48.3  during  the  1995/ 
96  season  shall  be  required  to  undertake 
a  scientific  survey  carried  out  in 
accordance  with  the  survey  design 
specified  in  the  Draft  Manual  for  Bottom 
Trawl  Surveys  in  the  Convention  Area 
(SC-CAMLR-XI,  Annex  5,  Appendix  H. 
Attachment  E).  A  Ust  of  proposed  trawl 
survey  stations  shall  be  transmitted  to 
the  Executive  Secretary  at  least  one 
month  before  the  start  of  the  survey. 

7.  Each  vessel  participating  in  tHe 
directed  fishery  for  Champsocephalus 
gunnari  in  Subarea  48.3  in  the  1995/96 
season  shall  have  a  scientific  observer, 
appointed  in  accordance  with  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

8.  For  the  purpose  of  implementing 
ptfagraphs  1  and  2  of  the  Conservation 
Measure: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/xn  shall 
apply  in  the  1995/96  season;  and 

Ui)  the  Effort  and  Biological  Data 
Reporting  System  set  out  in 
Conservation  Measure  98/XIV  shall 
apply  for  Champsocephalus  gunnari. 


single  fishing  ground.^  In  the  event  that 
the  vessel  moves  from  one  fishing 
ground  to  another  during  the  course  of 
a  month,  then  separate  length 
compositions  should  be  submitted  for 
each  fishing  ground. 

4.  Should  a  Contracting  Party  fail  to 
transmit  the  fine-scale  catch  and  effort 
data  or  length  composition  data  to  the 
Executive  Secretary  by  the  deadline 
specified  in  paragraph  2,  the  Executive 
Secretary  shall  issue  a  reminder  to  the 
Contracting  Party.  If  at  the  end  of  a 
further  two  months  those  data  have  still 
not  been  provided  the  Executive 
Secretary  shall  notify  all  contracting 
parties  of  the  closure  of  the  fishery  to 
vessels  of  the  Contracting  Parry  which 
has  failed  to  supply  the  data  as  required. 


1  Tliit  provitlaa  ii  adoptad  pendini  th*  adoiXioa 
of  t  man  appropctala  dafinttkw  of  a  Babing  ground 
hytfaaCoBmiiMinn 

'Tha  apadflad  pariod  b  adopted  In  acoordanca 
with  tha  lafMCting  pariod  apacUiad  in  Coaaarvation 
Maaauia  Sl/Xn,  pondiiw  tfao  adoptiaa  of  a  Bora 
appropriate  pariod  by  tha  CnmnrtiaVHi. 


Consarmtion  Measure  97/XIV 

Effort  and  Biological  Data  Reporting 
System  for  Champsocephalus  gunnari  in 
Statistical  Subarea  48.3  in  the  1995/96 
Season 

This  Conservation  measure  is  adopted 
in  accordance  with  Conservation 
Measme  7/V: 

1.  At  the  end  of  each  Contracting 
Party  ^all  obtain  from  each  of  its 
vessels  the  haul-by-haul  data  required  to 
complete  the  CC^flAR  fine-scale 
catch  and  effort  data  form  for  trawl 
fineries  (Form  Cl,  latest  version).  It 
shall  transmit  those  data  to  the 
Executive  Secretary  not  later  than  the 
end  of  the  foUowii^  month, 

2.  At  the  end  of  each  month,  each 
contracting  Party  shall  obtain  from  each 
of  ita  vessels  a  representative  sample  of 
length  composition  measurementa  from 
the  fishery  (Fonn  B2,  latest  version).  It 
shall  transmit  those  data  to  the 
Executive  Secretary  not  later  than  the 
end  of  the  followring  month. 

3.  for  the  purpose  of  implementing 
this  Conservation  Measure: 

(i)  length  measurementa  of  fish  should 
be  of  total  length  to  the  nearest 
centimeter  below;  and 

(ii)  representative  samples  of  length 
composition  should  be  taken  from  a 


R:  Tuckn- Scully, 

Director,  Office  of  Oceans  Affairs. 

(PR  Doc  95-30248  Filed  12-11-95;  8:45  am) 

nUMQ  coot  4710-Oa-M 


[PubNc  Nottoa  No.  2300] 

Shipping  CoordiMtlng  Commitlee, 
Subcommittee  for  the  Prevention  of 
Merlne  Pollution;  Notice  of  Meeting 

The  Subcommittee  for  the  Prevention 
of  Marine  Pollution  (SPMP),  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  will  conduct 
an  open  meeting  on  January  3, 1996,  at 
9:30  AM  m  Room  2415  of  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW,  Washington.  DC. 

The  purpose  of  this  meeting  will  be  to 
inform  the  public  of  the 
accomplishmenta  at  the  Marine 
Environment  Protection  Committee 
(MEPC)  37,  to  discuss  what  will  be  on 
the  Agenda  at  MEPC  38,  and  set  forth  a 
strategy  for  estabUshing  the  U.S. 
position  on  these  issues.  MEPC  38  will 
take  place  from  July  1-10. 1996  in 
London,  England. 

Tlie  major  items  fbr  discussion  will  be 
the  following: 

1.  The  adoption  of  amendmenta  to 
Annex  V  of  the  International 
Convention  fbr  the  Prevention  of 
Pollution  fix)m  Ships,  1973,  as  modified 
by  the  Protocol  of  1978  (MARPOL  73/ 
78)  to  require  placards,  garbage 
management  plans  and  record  keeping 
on  ships; 


'Pending  tha  provialon  of  a  mora  important 
daSnitiaa.  the  term  fishing  ground  i>  defined  hen 
as  the  area  within  a  single  fina-scale  grid  rectangle 
(0.S*  latimda  by  1*  longituda). 
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2.  Hm  approval  of  a  draft  Aaaambly 
resolution  on  foU^w-up  action  to  the 
U.N.  Conisiaice  an  the  Environment 
and  Devek^moit  (UNCED): 

3.  The  adoption  of  an  MEPC 
resolution  on  Guidelines  on  the 
Application  of  th^  Precautionary 
Approach; 

4.  Plans  for  a  special  meeting  of 
Mitities  involved  With  the  carriage  of 
materials  subject  to  the  Irradiated 
Nuclear  Fuel  (INP)  Code;  - 

5.  Thej>ropose<)  new  Annex  VI  to 
K4ARPOL  on  prevention  of  air  pollution 
from  ships; 

6.  The  future  woric  of  the  committee 
on  "Tha  Human  Element": 

7.  Port  State  Cotitrol  procedures; 

8.  Unwanted  a(|uatic  organisms  in 
ballast  water;  and 

9.  The  work  plap  for  the  international 
Qmvention  on  Oil  Pollution. 
Preparedness.  Response  and  Ckh 
openticm  (OPRQiintersessional  meeting 
which  will  take  place  from  27 
February — 1  Mardh  1996  in  Lond<m. 
England. 

For  further  information  or 
docummtation  pertaining  to  the  SPMP 
meeting,  contact  lieutenant  Commander 
Ray  Perry,  U.S.  Ceast  Guard 
Headquarters  (G-MOS-4).  2100  Second 
Street,  S.W.,  Washington,  D.C  20593- 
0001.  Telephone:  (202)  267-2714. 
Facsimile:  (202)  2(37-4690. 

Dated:  December  t,  1995. 
IkhardT.kfilhr.  ' 

Executive  Secntaiyi  Shipping  Coordinating 
Coounittet. 

(FR  Doc  95-30120  filed  12-11-95;  8:45  am] 
'aajjHO  cooe  47to-t7-ii 


TRADE  AND  DEVELOPMENT  AQENCY 


AOBICY:  Trade  anfl  Development 

Agency. 

AcnoN:  Notice. 


r:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  Trade 
and  Development!  Agency's  Performance 
Review  Boud. 

FOR  niHIMn  MR)fNIATION  CONTACT: 
Deirdre  E.  Curley«  Assistant  Director  for 
Management  Trade  and  Develoi»nent 
AgBDcy.  State  An|iex-16.  Rocnn  309. 
Washington.  D.C  20523-1602.  (703) 
875-4357. 

8UPPLEMBITARY  MFORMAT10N:  Section 
4314(c)  (1)  throu^  (5),  U.S.C.  requires 
each  agency  to  e^bli^.  in  accordance 
with  regulations  described  by  the 
Office  cl  Persona]  Management,  one  or 
more  SES  peifuv^ance  review  boards. 
The  boerd  shall  riview  and  evaluate  the 


initial  appraisal  of  a  senior  executiw's 
performance  by  the  supervisor,  along 
with  any  reconunendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

The  following  have  been  selected  as 
acting  members  of  the  Performance 
Review  Board  of  the  Trade  and 
Development  Agency:  Jessalyn  L. 
Pendarvis,  Director  of  Equal 
Opportunity  Programs.  Agency  for 
International  Development;  James  D. 
Murphy,  Deputy  Director  Office  of 
Procurement.  Agency  for  International 
Development:  and  Edward  Dragon, 
former  Regional  Legal  Advisor,  Senior 
Foreign  Service,  Agency  for 
International  Development. 

Dated-  December  6. 1995. 
Deirdn  E.  Corlejr. 
Assistant  Director  for  Management. 
(FR  Doc  95-30263  Filed  12-11-95;  8:45am) 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safely 
Admin  istratkMi 

Denial  of  Motor  Vahida  Defect  PMllion 
From  Rdjart  CL  Qlnghar 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
NHTSA  under  49  U.S.C.  30162(a)(2). 

In  August  1995,  Mr.  Robert  G.  Gingher 
{Wtitioned  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  to  issue 
an  order  concerning  the  notification  and 
remedy  of  a  defisct  in  certain  1987 
through  1993  Taurus,  Sable,  and 
Continental  model  vehicles,  produced 
by  the  Fwd  Motor  Ccnnpany,  because  of 
an  alleged  defect  in  the  design  of  the 
steering  system  tie  rods.  Specifically, 
Mr.  Gingher  alleges  that  the  tie  rods  can 
breek.  causing  loss  of  control  of  the 
vehicle,  and  that  accidents  have 
occurred  because  of  this  fdlure.  The 
petitioner  proposes  that  these  vehicles 
be  recalled  and  that  their  tie  rods  be 
replaced  by  a  more  recently  designed  tie 
rod. 

This  matter  was  the  subject  of  an 
investigation  by  NHTSA  (EA94-008) 
which  was  closed  cm  Fdiniary  27, 1995. 
The  results  of  that  investigation  did  not 
indicate  that  a  safety-related  defect 
trend  existed.  As  a  result,  that 
investigation  was  closed. 

Mr.  Gingher  bases  his  petition  on 
several  allegations.  First,  he  infers  that 
the  replacement  parts  sales  indicate  a 
high  rate  of  occurrence  of  the  alleged 
safety  defect.  This  is  not  necessarily 
correct  because  of  the  existence  of  man 
than  one  failure  mode  for  the  part.  The 
investigation  showed  that  frecture  of  Ae 


tie  rod  was  the  only  bilure  mode  that 
had  any  potential  safety  consequence, 
that  fracture  was  a  rare  occurrence  in 
service,  and  that  the  tie  rods  were  far 
more  likely  to  have  been  replaced 
because  of  wear,  which  had  no 
identified  safety  consequence. 
Accordingly,  replacement  parts  sales  do 
not  accurately  reflect  the  number  of 
occunwices  of  this  alleged  defect. 

Second,  Mr.  Gingher  states  that  "the  ' 
VRTC  did  not  evaluate  steering 
degradaticm."  The  Vehicle  Research  and 
Test  Center  did.  in  fact,  evaluate 
steering  performance  degradation  in 
several  driving  maneuvers,  including 
straight  ahead  stopping,  various  right 
and  left  hand  constant  radius  turns,  low 
speed  steering  maneuvera,  and  several 
collision  avoidance  maneuvers.  In  only 
one  condition,  the  double  lane  change 
maneuver,  was  the  steering  performance 
of  the  vehicle  degraded  with  a  separated 
tie  rod. 

Mr.  Gingher  has  not  presented  any 
new  information  which  was  not  already 
considered  by  the  agency  during  its 
previous  investigation.  Accordingly, 
there  is  no  reeson  to  reopen  the 
investigation.  Thus,  after  considering  all 
of  the  issues  raised  by  this  petition, 
recognizing  the  need  to  allocate  and 
prioritize  NHTSA's  limited  resources  to 
best  accomplish  the  agency's  safety 
mission,  the  agency  has  decided  to  deny 
the  petition. 

Issued  on:  December  7, 1995. 
Michael  B.  Brewnlae, 

Associate  Administrator  for  Safety 

Assurance. 

[FR  Doc  95-30251  Filed  12-11-95;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Propoaad  hifonnatipn  CoNaction 
Activity;  PubUc  CommantRaquaafc 
Cartfflcalion  of  Training,  Notica  of 
Infant  To  Employ  a  Vataran, 
Employar'a  Application  for  Approval  of 
a  Job  Training  Program,  and 
Application  for  a  Camflcala  of 
Eligibility;  VA  Forma  22-8029, 22-8930, 
22-8831,  and  22-8932 

AQBICV:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affidre. 

Acnoil;  Notice.  u)£;eW 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  papOTworic  and  respondent 
burden.  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  commrat  on  this 
information  collection.  Hus  requetf  fen- 
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comment  is  being  made  pursuant  to  the 
Paperwoiic  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3S06(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  February  12. 1996. 
AOOnESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affaire.  810  Vermont  Avenue 
NW..  Washington.  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (0MB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0396. 

Title  and  Form  Number:  Certification 
of  Training,  Notice  of  Intent  to  Employ 
a  Veteran,  Employer's  Application  for 
Approval  of  a  Job  Training  Program,  and 
Application  for  a  Certificate  of 
Eligibility. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Need  and  Uses:  The  employer  uses: 
the  Certification  of  Training  to  apply  for 
reimbursement  for  training  a  veteran; 
the  Notice  of  Intent  to  Employ  a  Veteran 
to  notify  VA  that  the  employer  is  going 
to  hire  a  veteran;  and  the  Application 
for  Approval  of  a^ob  Training  Program 
to  request  VA  approval  of  a  |o^  training 
program.  The  vetwan  uses  the 
Application  for  a  Certificate  of 
Eligibility  to  apply  far  a  certification  of 
eli^bility  for  job  training. 

Cuirent  Actions:  Public  Law  102-484 
established  the  Service  Members 
Occupational  Conversion  and  Training 
Act  (SMOCTA).  This  program  is 
administered  by  the  Department  of 
Veterans  AfEaire  (VA)  based  on  an 
agreement  between  the  Secretary  of 
Etefense.  the  Secretary  of  Labor,  and  the 
Secretary  of  Veterans  Affairs.  Under 
current  legislation  no  funds  can  be 
obligated  undn-  SMOCTA  after 
September  30. 1995.  However,  VA  will 
continue  to  reimburse  an  employer 
beyond  September  30, 1995.  throughout 
the  approval  length  of  the  training 
program  by  September  30. 1995. 

"rQe  sole  form  currently  approved  for 
use  under  SMOCTA  is  VA  Form  22- 
8929,  Certificatirai  of  Training. 
Continued  use  of  this  form  is  necessary 


to  authorize  reimbursement  after 
September  30, 1995.  Approval  for  the 
form  has  been  extended  through  April 
30, 1997.  under  OMB  Control  Number 
2900-0396.  OMB  extended  approval  of 
the  form  on  Septembw  18. 1995. 
Congress  is  currently  considering 
legislation  to  fund  SMOCTA  beyond 
September  30, 1995.  In  anticipation  of 
continued  funding,  we  will  request 
approval  of  the  following  additional 
forms:  VA  Form  22-8930,  Notice  of 
Intent  to  Employ  a  Veteran;  VA  Fonn 
22-8931,  Employer's  Application  for 
approval  of  a  Job  Training  Program;  and 
VA  Form  22-8932,  Application  for 
Certificate  of  Eligibility. 

Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  Households,  State, 
Local  or  Tribal  Government,  and  Not- 
for-profit  institutions. 

Estimated  Annual  Burden:  26,400 
houre. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes  per  application. 

Frequency  of  Response:  On  occasion. 
'  Estimated  Number  of  Respondents: 
59,400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  A^irs.  Attn: 
Jacquie  McCray,  Information 
Management  Service  (G45A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420,  Telephone  (202)  565-8266  or 
Fax  (202) 565-8267. 

Dated:  December  4. 1995. 

By  Direction  of  the  Secretary. 
DoaaldL.Neilaoii, 

Director,  Information  Management  Service. 
(FR  Doc  95-30249  Filed  12-11-95;  8:45  am] 
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Propoaad  information  CoHaction 
Activity;  PubUc  Comment  Raquaat 
Electrical  Syatama  Inapaction  Report 
(Manufactured  Noma),  VA  Form  28- 
8731b 

AOENCV:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affaire. 
ACTION:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agmides  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  purauant  to  the 
Paperwoii:  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C 
3506(c)(2)(A)).  Comments  should 


address  the  eccuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  bo 
received  on  or  before  February  12, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20M30).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  dociiment  VBA  is 
soliciting  comments  concerning  the 
followiM  infonnation  collection: 

OMB  Control  Number:  2900-0244. 

Title  and  Form  Number  Electrical 
Systems  Inspection  Report 
(Manufactured  Home)  VA  Form  26- 
8731b. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  ana  Uses:  This  form  is  used  by 
inspectors  to  record  findings  for 
electrical  systems  of  used  manufactured 
homes  proposed  as  security  for 
guaranteed  loans.  The  information  is 
used  to  determine  acceptability  of  units 
for  VA  financing. 

Current  Actions:  VA  Form  26-8731b 
is  required  in  conjunction  with  the 
approval  of  loans  guaranteed  for  the 
purchase  of  used  manufactured  homes. 
Section  3712(h)(1)  of  Title  38  U.S.C, 
prohibits  the  guaranty  of  any  loans 
which  does  not  meet  standards 
prescribed  by  the  Secretary.  This  form 
serves  as  an  inspection  report  on  the 
electrical  system  of  a  used  unit.  VA 
standards  require  tests  of  systems  and 
components  as  described  on  the  form. 
Inspections  are  ordered  by  lending 
institutions  and  performed  by 
experienced  electricians  or 
manufactured  home  service  personnel. 
VA  Form  26-8731b  is  completed  by  the 
inspector  after  the  tests  described  on  the 
form  have  been  made.  The  lender 
submits  the  report  form  to  the 
applicable  VA  regional  office  with  its 
report  of  loan  closing. 

Affected  Public:  Individuals  or 
households,  Business  or  other  for-profit, 
and  Small  businesses  or  organizations. 

Estimated  Annual  Burden:  240  hoiu«. 

Estimated  Average  Burden  Per 
Respondent:  2  houre. 

Frequency  of  Response:  Generally 
one-time. 

Estimated  Number  of  Respondents: 
120. 
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FOR  FUflTHER  WHOnHATKlN  GONTACR 
Requests  for  adAitional  infonnation  cv 
copies  of  the  fonn  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Jacquie  McCiayv  Infbnn^on 
Management  Siirvice  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washingtcm.  DC 
20420,  Telephoiie  (202)  565-8266  «: 
Fax  (202) 565-d267. 

Dated:  December  4, 1995. 

By  diraction  of  the  Secretary. 
DmoM  L  N«ilaa«, 

Dinctor,  Infbrmaifon  Management  Service. 
[FR  Doc  95-30250  Filed  12-11-95;  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  pubHahed  under 
the  "Qcvemment  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  562tXe)(3). 


FEDERAL  ELECTION  C0MIII88I0N 

"FEDERAL  REGISTER"  NUMBER:  95-30204. 
PREVIOUSLY  ANNOUNCED  DATE  AND  THE: 
Thursday,  December  14, 1995, 10:00 
a.m.  Meeting  Open  to  the  Public. 

THE  FOUOMNQ  ITEM  WAS  ADDED  TO  THE 
AGENDA: 

Disclaimers  Final  Rules:  Announcement  of 
Bfbctive  Date. 

PERSON  TO  CONTACT  FOR  MFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Teleph(me:  (202)  219-^155. 

Dalara*  Hardy, 

Administrative  Assistant. 

(FR  Doc.  95-30377  Filed  12-»-95  2:46  pm] 

MUJNQ  OOM  Sns-OI-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PKVIOUS  AimoUNCEMENT:  Forwarded  to 
the  Federal  Register  on  Wednesday, 
December  6, 1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  Wednesday, 
December  13, 1995. 

CHANGES  IN  THE  MEETING:  Deletion  of  the 
following  open  item(s)  from  the  agenda: 

Proposed  policy  statement  describing  how 
interest  rate  risk  will  be  measured  and 
evaluated  for  superviscHy  purposes  (proposed 
earlier  for  public  comment;  Docket  No.  R- 
0802). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 


Dated:  December  7, 1995. 
William  W.WUas. 
Secretary  of  the  Board. 
(FR  Doc  95-30318  Filed  12-7-95;  5:09  pm) 
1 0001  at«o-ev# 


NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  December  11, 18, 25, 

1995  and  January  1, 1996. 

PLACE:  Commissioner's  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public 

MATTERS  TO  BE  CONSIDERED: 
WeekafDscBBberll 

Tuesday.  December  12 

2:00  p.m. 
Briefing  on  Materials  Events  Data  Base 

(PubUc  Meeting) 
(Contact  Samuel  Pettijohn,  301-415-6822) 

Thursday,  December  14 

10:00  a.m. 
Briefing  on  Industry  Restructuring  and 
Deregulation  (Public  Meeting) 
2KX)  p.m. 
Briefing  on  EEO  Program  (Public  Meeting) 
(Contact:  Vandy  Miller,  301-415-7380) 

Week  of  December  18— Tentativa 

Tuesday,  December  19  > 

10:00  a.m. 
Briefing  on  Mechanism  for  Addressing 
Generic  Safety  Issues  (Public  Meeting) 
2:00  p.m. 
Briefing  on  Generic  Implications  of  Recent 
Events  Involving  Ingestion  of 
Radioactive  Material  at  Research 
Facilities  (Public  Meeting) 
(Contact:  )ohn  Glenn,  301-415-6187) 

Week  of  December  2S— Tentative 

There  an  no  meetings  scheduled  for  the 
Week  of  December  25. 

Weekof  Jtamiary  1— Tentative 
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Friday,  January  5 

lOKX)  a.m. 
ftiefing  by  NRG  Staff  on  Industry 
Restnictuiing  and  Deregulation  (Public 
Meeting) 
(Contact  Scott  Newberry.  301-415-1183) 
1:30  p.m. 
Discussion  on  Full  Power  Operating 

License  for  Watts  Bar  (Public  Meeting) 
(Contact:  Fred  Hebdon.  301-415-2024) 

Mole:  The  Nuclear  Regulatory  Commissicm 
is  operating  imder  a  delegation  of  authority 
to  Chairman  Shirley  Ann  )ackson.  because 
with  three  vacancies  on  the  Commission,  it 
is  temporarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests  of  openness  and 
public  accountability,  the  Commission  will 
conduct  business  as  though  the  Sunshine  Act 
were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording}— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill,  (301)  415-1661. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch,  Washington,  D.C 
20555  (301-4154-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
albdnrc.gov  or  gktdnrc.gov. 

Dated:  Decemlier  8, 1995. 

William  M.  HIU,  Jr., 

SBZY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  95-30407  Filed  12-6-95;  8:45  am] 
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Corrections 


Ttw  section  of  the  FEDERAL  REGISTER 
contains  edtorial  cornctions  of  previously 
published  Presidentiai  Rule,  Proposed  Rule, 
and  Notice  document^.  These  corredions  are 
prepared  by  the  Offic4  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  dooimenis  and  appear  m 
the  approprtate  docuftnnt  categories 
elsewhere  in  Ihe  issuAi 

i 

DEPAimiBrrOFIAOmCULTURE 

Agricultural  Marfcming  8«rvic* 

7CFRPart29 

[Doekst  Number  TB^S-IT] 

R«niowal  Of  8«toclpd  Rtguialions 

Correction  { 

In  rule  document  95-29792  beginning 
on  page  62974  in  tke  issue  of  Thursday. 
December  7, 1995,  ^ake  the  following 
correction: 


.ma* 

lland 


129.131    IBsmovadli 

On  page  62975.  Ifa  the  second  column, 
the  heading  above  amendatory 
instruction  2  should  read  as  set  forth' 
above. 


DEPARTMEHT  OF'TRANSPORTATION 
Fwtorai  AvtaHon  Administration 

14CFRPart39 

(DoelMt  No.  tS-CE-al-AO;  Amendment  » 
93a6:AOf6-17-07] 

AirworthtaMw  Diractivoa;  FairoMM 
Aircraft  SA226  Soflos  Airplanos 

Correction  i 

In  rute  documem  95-20278  beginning 
cm  page  43359  in  tbe  issue  of  Monday, 
August  21, 1995,  riake  the  following 
ccHiection: 


>on: 
{Ooffadadjl 


139.13 

On  page  43360,  In  the  second  column, 
in  the  amendment  to  $  39.13,  in  the 
table,  in  the  second  column,  the  first 
entry  should  read  "T201  through  T275 
and  T277  through  T291.". 
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Part  11 

Department  of 
Agriculture 

Cooperative  State  Research,  Education, 
and  Extension  Service 

Solicitation  for  Applications  for  Fiscal 
Year  1996  National  Research  initiative 
Competitive  Grants  Program;  Amendment; 
Notice 
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DEPARTMENT  OFAQRICULTURE 


fullLltiMuii  lui  AujilLidum  I 


for  Fiscal 


The  Nati<mal  Rijearoh  Initiative 
Ccmpetitiire  (kant4  Program  (NRICC?) 
publiahed  a  solidt^on  for  Applications 
for  FiKal  Year  1996  on  Friday.  October 
13. 1995  (60  FR  53476).  The  NRICXa^ 
anmnds  this  solidtfetion  to  include  the 
follo%ving  definitions. 

ft  ojecl  Types        | 

n.  Afftcattaral  Rei^arch  Enhancement 
Awmds 


(c)  Strangtheni; 


nflAwi 
Ktjtates 


mgti 
inUSDAEPSCoR 
strengthening  awards.  For  FY  1996. 


Awards:  Institutions 
are  eligible  for 


Ci^C 


USDA  EPSCoR  stallBs  omsist  of  the 

following: 

Alaska 

Arkansas  \ 

Ckmnecticut 

Delaware 

Hawraii 

Idaho 

Maine 

Mississippi 

Mmtana 

Nevada 

New  Hampshire 

New  Mexico 

North  Dakota 

Rhode  Island 

South  Carolina 

South  Dakota 

Vermont 

West  Virginia    ' 

Wyoming  N«y^ 

AU  U.S.  territories  and  possessions. 

including  the  District  of  Colimibia. 

Investigatan  at  sinall  and  raid-die 
institutions  (total  ^oroUment  of  15.000 
or  less)  may  also  be  eligible  fm 
Strengthening  Awards.  An  institution  in 
this  instance  is  an  organization  that 
possesses  a  signifiqant  degree  of 
autcmomy,  as  deteonined  by  reference 
to  the  December.  1994  issue  of  the 
Codebook  for  Conai|>atible  Statistical 
Reporting  of  Federal  Support  to 
Universities,  Colleges,  and  Nonprofit 
Institutirais,  prepafed  by  Quantum 
Research  Corporation  for  the  National 
Science  Foundatioii.  Copies  may  be 
obtained  from  Quapitiim  Research 
Corporation.  7315  Wisconsin  Avenue. 
Suite  631W,  Bethesda.  MD  20814. 

Institutions  which  are  among  the  top 
100  universities  and  colleges,  except 
those  in  USDA  EP$CoR  states,  are 
ineligible  for  strengthening  awards.  The 
top  100  institution^,  as  published  in 


Selected  Data  aa  Federal  Support  to 

Universities  and  Colleges.  Fiscal  Year 

1993  (National  Science  Foundation. 

NSF  95-320).  are  as  follows: 

Baylor  Collie  of  Medicine 

Boston  University 

California  Institute  of  Technology 

Carnegie-Mellon  University 

Case  Westnn  Reserve  University 

Colorado  State  University 

Columbia  University 

Cornell  University 

CUNY  Mount  Sinai  School  of  Msdicfaie 

Duke  University 

Emory  Univernty 

Georgia  Institute  of  Tedmolopy 

Harnird  University 

Indiana  University 

Iowa  State  University  of  Science  and 

Technology 

John  Hopkins  Univwsity 
Louisiana  State  University   ?  .  - 

Massachusetts  Institute  of  TvBtauAogjr 
Michigan  State  University 
New  Yori(  University 
North  Carolina  State  Univeisity  at 

Raleigh 
Northwestern  University 
Ohio  State  University 
Qregtm  Health  Sciences  University 
Oregon  State  University 
Pennsylvania  State  University 
Princeton  Ihiiversity 
Purdue  University 
Rockefeller  University 
Rutgers  the  State  University  of  New 

Jersey 
Stanford  University 
State  Univeisity  of  New  York  Stony 

Brook    .^"^ 
State  Univeisity  of  New  York  at  BufEalo 
Texas  A&M  University 
Thomas  Jefiisrson  University 
Tufts  University 

University  of  Alabama  Birmingham 
University  of  Arizona 
University  of  California  Santa  Barbara , 
University  of  California  San  FMndSCO 
University  of  California  Irvine 
University  of  California  San  Diego 
University  of  CaUfomia  Davis 
University  of  California  Los  Angeles 
University  of  California  Berkeley 
University  of  Chicago 
University  of  Cincinnati 
University  of  Colorado         ..  -' 

University  of  Dayton  --^ 

University  of  Florida 
University  of  Georgia  > 

University  of  Illinois  Urban%' 
University  of  Illinois  Chicago       *?        j 
University  of  Iowa 
University  of  Kansas 
University  of  Kentucky 
University  of  Maryland  Baltimore  Prof 

Sch 
University  of  Maryland  College  Paric 
University  of  Massachusetts  Amherst 


University  of  Massachusetts  Med  Scfal 

Worcester 
University  of  Medicine  and  Dentistry  of 

New  Jersey 
University  of  Miami 
University  of  Michigan 
University  of  Miimesota 
University  of  North  Carolina  Chapel  Hill 
University  of  Pennsylvffiiia 
University  of  Pittsburgh 
University  of  Rochester 
University  of  Soutl^m  California 
University  of  Tennessee  Knoxville 
University  of  Texas  Health  Sdmce 

Center  Houstra 
University  of  Texas  MD  Anderson 

Cancer  Center 
UnivOTsity  of  Texas  Health  Sd.  Center 

San  Antonio 
University  of  Texas  at  Austin 
University  of  Texas  SW  Medical  Cmter 

Dallas 
University  of  Utah 
University  of  Virginia 
University  of  Washington 
University  of  Wisconsin  Madison 
Utah  State  University 
Vanderbilt  University 
Virginia  Ploytech  Institute  and  State 

University 
Virginia  Commonwealth  University 
Wake  Forest  University 
Wadiington  University 
Washington  State  University 
Wayne  State  University 
Woods  Hole  Oceanographic  Institute 
Yeshiva  University 

See  the  FY  1996  Program  Description 
for  complete  details  on  programs  and  ^ 

eligibility. 

Conflicts  of  Interest 

For  purposes  of  conflict  of  interest, 
determination  of  academic  and 
administrative  autonomy  of  an 
institution  will  be  made  by  reference  to 
the  December.  1994  issue  of  the 
Codebook  for  Compatible  Statistical 
Reporting  of  Federal  Support  to 
Undversities,  Colleges,  and  Nonprofit 
Institutions,  prepared  by  Quantum 
Research  Corporation  for  the  National 
Science  Foimdation.  Copies  may  be 
obtained  from  Quantiun  Research 
Corporation.  7315  Wisconsin  Avenue, 
Suite  631W,  Bethesda.  MD  20814. 

Done  at  Washington.  ^.C,  this  1  day  of 
Deoamber  1995. 
nolien  Hani  an. 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
(FR  Doc.  95-29786  Filed  12-11-95;  «:45  am] 
BSXMQ  coot  3410-2S-M 
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DEPARTMBrr  OF  JUSTICE 
AnWniat  Division ' 


IV.  AiMflcan  Bar 
AaaocMon  Ov.  »^  16-1211  (CfW) 
ffXP-OJ;  Waapon^i  d  tha  UwHad 
tto  PupNC  CaaMMnla 


Pursuant  to  Section  2(d)  of  the 
Antitrust  Procedurfs  and  Penalties  Ax:t. 
15  U.S.C.  $  ie(d),  tie  United  States 
publishes  beknr-the  written  comments 
received  on  the  prnosed  Final 
Judgment  in  Uidteq  States  v.  American 
Bar  Association,  dril  Action  No.  95- 
1211  (CRR).  United  States  District  Court 
for  the  District  of  Cblumbia,  together 
with  the  response  qf  the  United  StiAes 
to  the  comments. 

Ci^iias  of  the  wri|tai  commfflits  and 
the  raspooses  axe  available  for 
inspection  and  copying  in  Room  207  of 
the  U.S.  DepaitmflMt  of  Justice,  Antitrust 
Division.  325  7th  Sbeet.  NW.. 
Washington.  DC  20630  (tdefrfione:  (202) 
514-2481)  and  for  Inspection  at  the 
Office  <rf  the  Clerk  of  the  United  States 
District  Court  for  the  District  of 
Cohunbia.  Room  li25A.  United  States 
Courthouse,  Third  Street  and 
Cooslitutian  Avenae,  NW.,  Washington, 
DC  20001. 

tP.Dkk. 


Deputy  DinctattrfOjfmations. 


hike  UaHad  Slalai  DisMct  Caa>t  fv 

ftimmfiiifriii^tii 

United  Stain  of  Ai»erica,  Pkiatfft  ▼. 
Amsricaa  Bar  Astodkian,  DdendanL  Qvil 
Actkn  Na  •fr-1211  (OUt). 

HaPablk 

Pursuant  to  die  Antitrust  Procedures 
and  Penahies  Act  (^APPA"  or  "Tunney 
Act"),  15  U.S.C  16l(b)-(h).  the  United 
States  is  filing  this  Itesponse  to  pubUc 
comramta  it  has  reixiinMi  relating  to  dw 
proposed  Final  Judgment  in  this  dvil 
uititrust  proceeding.  The  United  States 
has  carefully  reviewed  the  public 
oommente  oo  the  proposed  Final 
Judgment  Entry  of  Ithe  proposed  Pinal 
JtKkment,  with  soqie  mnited 
modifications,  will  be  in  the  public 
interest.  Aiker  the  onninents  and  this 
RaqMXise  have  been  published  in  the 
Federal  lagister,  i^der  15  U.S.C.  16(d), 
the  United  States  will  move  the  Court  to 
enter  the  proposed  Final  Judgment. 

This  action  began  on  June  27, 1M5 
when  the  United  States  filed  a 
Complaint  chargint  that  the  American 
Bar  Association  ("ABA")  violated 
Section  1  of  the  Shaman  Act,  15  U.S.C. 
1,  in  ito  aocreditatian  of  law  schools. 
Tlw  Compl^Bt  alleges  that  the  ABA 
restrained  competitioB  am(Mig 
proisssianal  persoinel  at  ABA- 


approved  law  schoob  by  fixing  their 
compenseti<m  levels  and  woridng 
conditions,  and  by  limHing  con^etition 
from  non-ABA-«pproved  schools.  The 
Complaint  also  alleges  that  die  ABA 
allowed  its  law  school  accpsditation 
process  to  be  captured  by  those  with  a 
direct  interest  in  ite  outcome. 
Consequently,  rather  than  setting  _ 
minimum  standards  for  law  school 
quality  and  providing  valuable 
information  to  consiuners,  the  legitimate 
purposes  of  accreditation,  the  ABA 
acted  as  a  guild  that  protected  the 
interesto  of  professional  law  school 
posonnel. 

Simultaneously  with  filing  the 
Complaint,  the  Uiited  States  filed  a 
^K^xwed  Fiiud  Judgment  and  a 
Stipulation  signad  by  die  defendant 
consenting  to  the  entry  of  the'imipoeed 
Final  Jud^noit,  after  cmnpUance  with 
the  requireownte  of  the  APPA 

Pursuant  to  the  APPA.th«>  United 
States  filed  a  Cmnpetitive  Impact 
Statement  ("OS")  (m  July  14, 1995.  The 
defsndant  filed  a  Statement  Of  Certain 
Communications  tm  ito  behalf,  as 
required  by  Section  16(g)  of  the  APPA. 
on  July  12, 1995,  and  amended  ite 
statament  «i  October  16. 1905.  A 
sumamry  of  the  terms  of  thayppaeed 
Final  Judgment  and  OS,  anddirBctiaos 
fw  the  swbmissicm  of  written  commento 
misting  to^he  pnqxwal.  wera  publi^ied 
in  theThe  Washingtmi  Post  isr  aavvB 
days  from  July  23. 1995  diroagh  h^fy  29. 
1995.  The  propoeed  Final  Jud^amnt  and 
the  as  weee  published  in  dteFsdmal 
■afiMw  on  August  2, 1995. 60  Fed.  Rae. 
39421-39427  (1995).  The  60-day  period 
for  public  ooBunenta  began  on  Angust  3, 
1995  and  expired  en  October  2. 1995.* 
The  United  States  has  received  41 
ooBBMnta,  whidi  are  attached  as 
ExhiUte  1-41. 


The  proposed  Final  Judgment  is  die 
culmination  of  a  year-long  investigation 
of  the  ABA.  The  Justice  Department 
interviewed  numerous  law  school 
deans,  university  and  college 
[Hesidents,  and  others  aBected  by  the 
ABA's  accreditation  process.  Twentj^ 
seven  depositions  were  conducted 
pursuant  to  Qvil  Investigative  Demands 
("CIDs")  the  Department  issued,  hi 
addition,  the  Department  reviewed  over 
500,000  pages  of  documento  in 
connection  with  this  investig^on. 

At  the  coRclusion  of  its  investigation, 
the  Department  determined  that  ^ 
ABA  accreditaticm  process  and  four 
specific  rules  arising  from  that  process 


violated  the  Sherman  Act.  Tlie 
Department  challenged  the  four  rules 
and,  man  importantly,  the  accreditatimi 
process  itself,  and  it  negotiated  a 
proposed  Final  Judgment  with  the 
defendant  that  adequately  resolves  ite 
competitive  concerns.  The  ABA 
indicated  ite  willingness  to  reform  ita 
accreditation  process  before  the 
Complaint  was  filed.  After  preliminary 
discussions  with  the  Department,  the 
ABA  began  to  implem«it  the  reforms. 
The  Department,  nowever,  insisted  that 
the  elimination  of  anticompetitive 
behavior  should  be  sub)ect  to  the  terms 
of  a  court-supervised  consent  decree. 

The  focus  of  this  case  was  the  capture 
ofihe  ABA'S  law  school  accreditation 
process  by  those  who  used  it  to  advance  ~ 
their  self-interest  by  limiting 
cmnpetition  among  themselves  and 
from  othere.  The  case  was  notbased  on 
any  determination  by  the  Draartment  of 
Juidce  as  to  what,  spedfiouy,  most 
individual  accreditatioo  rules  should 
provide.  The  Department  is  not 
particularly  qualified  to  make  such  an 
assessment  and  has  not  att«npted  to  do 
so.  Tlie  Department  amcluded  that  the 
process  that  had  produced  the  present 
rules  wes  tainted.  The  appropriate 
solution— and  the  relief  imposed  by  the 
proposed  decree    was  to  reform  tbe 
prooessi  removing  the  (mportunity  for 
taint,  and  then  to  nave  tne  cleansed 
process  establish  new  rules. 

Gavaraii^the 


B. 
Gewt'sPtJUk 

A.  General  Standard 

IVhen  the  United  States  proposes  aa 
antitrust  coasent  decree,  the  Tunney 
Act  requires  the  court  to  determine 
wdiether  "the  entry  of  such  judgmmrt  is 
in  the  public  interest."  15  U.S.C.  §  16(e) 
(1966).  As  the  D.C  Cfrcuit  explained, 
die  purpoee  of  a  Tunaey  Act  proceeding 
"is  not  to  determine  whether  the 
resulting  array  of  righta  and  liabilities  'is 
one  that  will  best  serve  society,'  but 
only  to  confirm  that  the  resulting 
settlement  is  Wvithin  the  reachs  of  the 
public  interest,' "  U.S.  v.  Microsoft 
Cmp..  56  F.3d  1446, 1460  P.C.  Cir. 
1966)  (emphasis  in  original);  accord, 
UnUed  States  v.  WeOem  Elec.  Co..  993 
F.2d  1572. 1576  (D.C  Cir.),  cert,  denied, 
114  S.  a.  467  (1993);  see  also  United 
States  v.  Bechtel,  646  F.2d  660, 666  (9th 
Cir.),  cert,  derued.  454  U.S.  1063  (1961); 
United  States  v.  OUette  Co..  406  F. 
Supp.  713,  716  (D.  Mass.  1975.2  Heace, 
a  court  should  not  reject  a  decree 
"unless  'it  has  exceptional  confidence 


that  adverse  smtitrust  consequences  will 
result — ^perhaps  aldn  to  the  confidence 
that  would  justify  a  court  in  overtiuning 
the  predictive  judgmenta  of  an 
adntinistntive  agency.' "  Microsoft,  56 
F.3d  at  1460  (quoting  Western  Elec.,  993 
F.2d  at  1577).  Congress  did  not  intend 
the  Tunney  Act  tolead  to  protracted 
hearings  on  the  merito,  ana  thereby 
undermine  the  incentives  for  defendanta 
and  the  Government  to  enter  into 
consent  judgments.  S.  Rep.  No.  298, 93d 
Cong.  1st  Sess.  3  (1973). 

Tunney  Act  review  is  confined  to  the 
terms  of  the  proposed  decree  and  their 
adequacy  as  remedies  for  the  violations 
alleged  in  the  Complaint.  Microsoft.  56 
F.3a  at  1459.  The  Tunney  Act  does  not 
contemplate  evaluating  evaluating  the 
wisdom  or  adequacy  of  the 
Government's  Complaint  or  considering 
what  relief  might  be  appropriate  for 
violations  that  the  United  States  has  not 
alleged.  Id.  Nor  does  it  contemplate 
inquiring  into  the  Government's 
exercise  of  prosecutorial  discretion  in 
deciding  whether  to  make  certain 
allegations.  ConsequenUy.  a  district 
court  exceeds  ito  authority  if  it  requires 
production  of  information  concerning 
"the  conclusions  reached  by  the 
Government"  with  respect  to  the 
particular  practices  investigated  but  not 
charged  in  the  Complaint,  and  the  areas 
addressed  in  settlement  discussions, 
including  "what,  if  any  areas  were 
bargained  avfay  and  the  reasons  for  their 
non-inclusion  in  the  decree."  Id.  at 
1455, 1459.  To  the  extent  that  commento 
raise  issues  not  charged  in  the 
Complaint,  those  commento  are 
irrelevant  to  the  Court's  review.  Id.  at 
1460.  The  Court's  inquiry  here  is  simply 
whether  the  accreditatimi  process  set  in 
place  by  the  proposed  decree  will  cure 
the  taint  of  self-interest  that,  the 
Complaint  alleges,  had  infscted  the 
process. 

In  addition,  no  third  party  has  a  right 
to  demand  that  the  Government's 
proposed  decree  be  rejected  or  modified 
simply  because  a  different  decree  would 
better  serve  ito  private  interesto  in 
obtaining  accreditation  or  being 
awarded  damages.  For,  as  this  Circuit 
has  emphasized,  imless  the  "decree  will 
resuh  in  positive  injury  to  third 
parties,"  a  district  court  "should  not 
reject  an  otherwise  adequate  remedy 
simply  because  a  third  pwty  claims  it 
could  be  better  treated."  Microsoft.  56 
F.3d  at  1461  n.6.'  The  United  States— 


<  The  United  State*  has  tiMlad  uHmely  all 

camiaents  that  t»r«ceived  up  to  the  tiaie  of  tlie 
filing  of  this  RMpvnse. 


■    *  The  Wettem  Bhc.  dacisioB  involved  a 
eaaawiiiial  modificadan  of  an  antitrust  deow.  Tha 
Court  of  Appeals  assumed  that  the  Tunney  Act 
standards  wet*  applkabie  in  that  context 


>  Cf.  United  Slate§  v.  Associated  Milk  Pwducen, 
tK.,  534  F.2d  113. 116  n.3  (8th  Cir.)  ("The  cases 
unanimously  hold  that  a  private  litigant's  desire  for 
ithe)  prinut  facie  afiact  [of  a  litigated  govenunent 
Jnd^nentl  is  not  an  interest  entitling  a  private 
litigant  to  intervene  In  a  govenunent  antitrust 
").  cert,  denied,  42S  U.S.  940  (1976). 


not  a  third  party-^epresento  the  public 
interest  in  Government  antitrust  cases. 
See.  e.g.,  Bechtel  Corp.,  646  F.2d  at  660, 
666:  United  States  v.  Associated  Milk 
Producers  534  F.2d  113, 117  (8th  Cir.). 
ceit.  denied,  429  U.S.  940  (1976).  Hie 
decree  is  intended  to  set  in  place  a  fair 
process  that  will  produce  ffdi  resulto  for 
those  seeking  acoeditation.  It  is  not 
designed  to  transfer  to  the  Departm«it 
the  process  of  accreditation  itself  and 
require  the  Department  to  determine 
who  should  or  should  not  be  accredited. 

Moreover,  commento  that  challenge 
the  validity  of  the  Government's  case 
and  assert  that  it  should  not  have  been 
brought  are  beyond  the  scope  of  this 
Tunney  Act  proceeding.  It  is  not  the 
function  of  the  Tunney  proceeding  "to 
make  [a]  de  novo  determination  of  fecto 
and  issues"  but  rather  "to  determine 
whether  the  Department  of  Justice's 
explanations  were  reasonable  under  the 
circumstances"  for  "(tjhe  balancing  of 
competing  social  and  political  ijnteresto 
affected  by  a  proposed  antitrust  decree 
must  be  left,  in  the  first  instance,  to  the 
discretion  of  the  Attorney  General." 
Western  Elec.,  993  F.2d  at  1577  (internal 
quotations  omitted).  Courts  have 
consistenUy  refused  to  consider 
"contentions  going  to  the  merito  of  the 
imderlying  claims  and  defenses." 
Bechtel,  648  F.2d  at  666. 

B.  Special  Commission 

Finally,  the  feet  that  the  consent 
decree  includes  a  condition  that  will 
occur  after  its  entry  is  not  a  bar  to  ito 
entry  now.  Many  courto  have  approved 
consent  decrees  requiring  defendanto, 
after  entry  of  the  decrse,  to  take  actions 
that  must  be  approved  by  the 
Govenunent  or  the  coiut.  For  example, 
courts  have  entered  consent  decrees 
with  provisions  requiring  defendanto  to 
divest  asseto  within  a  certain  time 
period  after  entry  of  the  decree  to  a 
company  approved  by  the  Ck)vermnent 
and  requiring  the  court  to  oversee 
divestiture  by  a  trustee  if  the  defendant 
did  not  meet  the  divestiture  deadline.  In 
United  States  v.  Browning-Ferris 
Industries.  1995-2  Trade  Cas.  (CCH) 
1 71,079  (D.D.C  1995)  (Richey,  J.),  this 
Court  entered  a  decree  requiring  the 
defendant  to  divest  assets  within  90 
days  after  entry,  imless  the  Government 
agreed  to  a  partial  divestiture.  The 
decree  gave  the  Government  authority  to 
determine  whether  the  buyer  was  a 
viable  competitor.  Moreover,  if 
Browning-Ferris  did  not  meet  the  90- 
day  deadline,  the  Court  would  appoint 
a  trustee  whose  activities  the  Court 
would  oversee.  Id.  at  pp.  75,166-67. 
Several  courto  have  entered  very  similar 
decrees.  E.g..  United  States  v.  Baroid 
Corp..  1994-1  Trade  Cas.  (CCH)  1 76,752 


(D.D.C.  1994);  United  States  v.  Outdoor 
Systems.  Inc.,  1994-2  Trade  Cas.  (CCH) 
1 70,807  (N.D.  Ga.  1994);  United  States 
V.  Society  Corp.,  1992-2  Trade  Cas. 
(CCH)  168,239  (N.D.  Ohio  1992) 
(similar  decree  provisions);  United 
States  V.  General  Adjustment  Bureau. 
Inc..  1971  Trade  Cas.  (CCH)  1 73,509 
(S.DJ^.Y.  1971);  United  States  v.  Mid- 
America  Dairymen,  1977-1  Trade  Cas. 
(CCH)  1 61,509  (W.D.  Mo.  1977) 
(mandating  divestiture  within  two  years 
after  entry  and  allowing  Government  to 
object  to  proposed  sale  in  court). 

Other  decrees  have  included 
conditions  that  must  be  implemented 
after  their  mtry.  In  United  States  v. 
Baker  Commodities,  Inc.,  1974-1  Trade 
Cas.  (CCH)  1 74,929  (CD.  Cal.  1974),  the 
district  court  entered  a  decree  requiring 
each  consenting  defendant,  with^  90 
days  after  entry,  to  independently  re- 
establish ite  prices  and  to  file  with  the 
court  and  the  United  States  an  afBdavit 
stating  that  they  have  complied. 
Moreover,  witltin  two  years  after  entry, 
defendant  Baker  was  required  to  divest 
certain  interests  to  a  person  approved  by 
the  Government  or  the  Cx)urt  upon  a 
proper  showing  by  Baker.  Id.  at  pp. 
96,160-61.  Finally,  if  the  Govenunent 
objected  to  certain  future  acquisitions, 
then  the  court  would  decide  the  matter, 
vrith  Baker  having  to  show  that  the 
acquisition  would  not  substantially 
lessen  competition.  Id.  This  is  akin  to 
the  heering  that  could  ensue  here  if  the 
Government  challenged  the  Special 
Commission's  revisions  as  antitrust 
violations.'*         ^ 

In  other  cases,  decrees  have  required 
defendants,  after  entry  of  the  decree,  to 
eliminate  from  their  bylaws  or  codes 
any  sections  that  are  inconsistent  with 
the  decree.  E.g.,  United  States  v. 
American  Inst,  of  Architects,  1990-2 
Trade  Cas.  (CCH)  169,256  (D.D.C.  1990) 
(Richey.  J.);  United  States  v.  Hawaii 
Island  Contractors'  Ass'n,  1988-1  Trade 
Cas.  (CCH)  168,021  P.  Hawaii  1988); 
United  States  v.  Society  of  Authors' 
Reps.,  1982-83  Trade  Cas.  (CCH) 
165,210  (S.D14.Y.  1982).  hi  addition, 
defendanto  have  been  ordered  to 
independently  re-establish  their  prices 
after  the  decree  is  entered  and  to  file 
statements  with  the  Government 


*  See  also  United  State*  v.  Primestar  Partnen, 
IJ»..  1994-1  Trade  Cas.  (OCH)  1 70.562  (S.D.N.Y. 
1994)  (decree  prohibited  defendant,  after  entry, 
from  taking  programming  actions  without  prior 
Government  approval);  United  States  v.  Pilhngton 
PLC,  1994-2  Trade  Gas.  ICCH)  1 70,842  (D.  Arit 
1994)  (defendants  forbidden  after  entry  to  assert 
certain  patent  claims  except  upon  proper  showing 
to  Government):  United  Statet  v.  Industriai 
Ehctmnic  Engineers.  1977-2  Trade  Cas.  (CCH) 
161,734  (CD.  Cal.  1977)  (decree  required 
defendant,  vrithin  90  days  after  entry,  to  write  a 
policy  statement  approved  by  Govenmient). 
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explaining  tlieir  basis.  E.g.,  United 
States  V.  Brownell  fl^  Co..  Inc.,  1974-1 
Trade  Cas.  (CCH)  1  r4.945  (W.D.  Tenn. 
1974);  United  State$y.  First  Washington 
Net  Factoiy.  Inc.,  1974-1  Trade  Cas. 
(OCH)  1 74,941  (HJ).  Ala.  1974);  United 
States  T.  Capital  Gi$8s  6-  Trim  Co., 
1973-1  Trade  Cis.  QXH)  1 74,386  (MJ). 
Ah,  1973).  ^ 

m.  Entry  of  the  Deiiree  is  in  the  Public 
Interest 

Entry  of  the  propesed  decree  is  clearly 
well  within  the  reaijhes  of  the  public 
interest  under  the  slandards  articulated 
in  Micmaoft  and  other  decided  cases.  It 
prevents  the  ABA  fi^om  fixing  £sculty 
onnpensatian  and  Qram  enfordi^  its 
boycott  barring  ABA-approved  law 
schools  from  o£ferii|g  transfer  credit  for 
courses-completBd  ft  state-accredited 
laws  schools  and  enrolling  in  their 
LLM  progiams  graduates  of  state- 
accredited  law  sdxiols  and  members  of 
the  bar.  Kfast  impoitant,  the  proposed 
omsent  decree  ends  the  cap^ire  of  the 
accraditatitm  prooees. 

Much  as  in  most  cases,  the  decree 
heee  requires  subeequent  action  that 
does  not  necesaitat*  delay  in  its  entry. 
The  problem  identified  in  the 
Complaint— the  oaHture  (rf  the  ABA's 
aocieditation  process — has  been 
eliminated.  Absent  that  capture 
problem,  the  ABA  abould  be  allowed  to 
set  standards  in  arefs  principally 
involving  educatioi)al  policy.  This  Court 
retains  jurisdiction  to  ensure  that  the 
ABA's  Special  Com^nissi<m  does  not 
produce  standards  (bat  are  the  product 
of  capture.  Nothing,more  is  legally 
raquked. 

We  received  over  40  comments, 
which  we  have  divided  into  seven 
categories:  other  accrediting  agencies; 
fiacmty;  university  administrators;  law 
schools  not  approved  by  title  ABA; 
graduates  and  students  at  non-ABA 
approved  law  schools;  practicing 
attorneys;  and  the  general  pubUc. 

A  substantial  number  ofthe 
comments  raise  educational  policy 
questions  and  are  dpected  to  issues 
outside  the  allegations  in  the  Complaint. 
For  example,  they  propose  the  ABA 
requite  aoditional  clinical  education, 
modify  the  rules  about  required  seating 
in  the  library,  or  use  bar  passage  rates 
to  assess  law  school  quality.  Such 
comments,  while  relevant  to 
educational  policy,;  go  beyond  the 
allegations  in  the  Cbraplaint.  Hence, 
they  are  not  relevant  to  the  Tunney  Act 
proceeding.  Other  comments  criticize 
the  Government  hi  bringing  suit  or 
argue  that  the  Comfilaint  is  not  justified. 
For  example,  the  farmer  ABA 
Consultant  on  Legal  Education  contends 
that  the  ABA  has  not  conspired  to  fix 


faculty  salaries.  But  comments  about  the 
underlying  merits  and  defenses  are 
irrelevant  in  a  Tunney  Act  proceeding, 
as  explained  above.  In  addition,  some 
commentators  complained  about  state 
rules  requiring  approval  from  an  ABA- 
accredited  law  school  prior  to  taking  the 
bar  examination.  Others  ccHnplain  about 
other  state  government  activities.  Under 
Porfrerv.  Brown.  317  U.S.  341  (1943), 
such  state  actitms  are  exempt  from 
antitrust  prosecution.  Seme  state- 
accredited  law  school  students  and 
graduates  complained  about  ABA- 
approved  law  schools  denying  them 
transfo*  credit  or  refusing  to  admit  them 
to  LL.M.  pro-ams.  The  decree  stops  the 
ABA  from  fcnrbidding  law  schools  from 
offering  such  credit  or  enrolling  these 
students.  But  the  individual  decision  of 
whether  to  do  so  remains  up  to  the 
individual  school. 

Furthermore,  some-commmtators 
worried  that  the  decree  prevmts 
accrediting  agencies  from  assessing  the 
quality  of  educational  institutions 
engaghig  in  legitimate  accreditation 
activities.  The  decree  is  directed  only  at 
the  activities  of  the  ABA.  By  preventing 
the  ABA  from  delating  the  antitrust 
laws,  the  decree  ensures  that  the  ABA 
willangage  in  the  legitimate 
accreditation  activity  of  assessing  the 
quality  of  legal  education  programs. 
Four  accrediting  agencies  argued  that 
the  proposed  decree  is  inconsistent  with 
the  MoTjorie  Webster  decision  and  that 
there  may  be  an  implied  repeal  of 
antitrust  enforcement  because 
accreditation  is  regulated  by  the 
Department  of  Education.  Marjorie 
Webster  Junior  College  Inc.  v.  Middle 
States  Ass'n  of  Colleges  Sr  Secondary 
Schools.  Inc.,  432  F.2d  650  (D.D.  Cir.). 
cert,  denied,  400  U.S.  965  (1970).  But 
Marjorie  Webster  itself  held  that 
antitrust  laws  would  apply  to 
restrictions  with  a  commercial  motive 
and  practices  that  fix  compensation  and 
enforce  a  boycott  have.  In  addition,  the 
agencies'  Marjorie  IVebster  argument 
goes  directly  to  the  merits  of  die 
underlying  claims  and  defenses,  an 
inquiry  that  is  irrelevant  in  a  Tunney 
Act  proceeding,  as  noted  above. 
Furthermore,  under  the  case  law,  there 
is  no  implied  repeal  and  the  Department 
of  Education  has  specifically  deferred  to 
the  Justice  Department  on  the  antitrust 
issues. 

The  Massachusetts  School  of  Law 
("MSL"),  a  private  plaintiff  in  antitrust 
actions  in  Pennsylvania  and 
Massachusetts,  recommends  altering  the 
decree,  delaying  its  entry,  and  requests 
the  production  of  documents  from  the 
Government's  files.  The  Government 
opposes  the  modifications  and 
recommends  no  delay  in  entering  the 


decree.  Some  of  MSL's  comments  go 
beyond  the  allegations  in  the  Complaint 
While  MSL  may  believe  that  its 
recommended  changes  are  the  ones  that 
will  "best  serve  society,"  the  issue  in  a 
Tunney  Act  proceeding  is  only  whether 
the  settlement  is  "within  the  reaches  of 
the  public  interest."  Microsoft,  56  F.3d 
at  1460.  No  third  party  may  demand 
that  the  proposed  decree  be  rejected  or 
modified  just  because  a  different  decree 
would  better  serve  its  private  interests. . 
We  further  oppose  MSL's  discovery 
request,  as  we  believe  it  is  improper  to 
grant  discovery  collaterally  in  a  Tunney 
Act  proceeding  to  a  party  whose 
discovery  requests  have  been  denied  in 
its  own  case. 

The  parties'  agreement  that  the 
Special  Commission  should  have  the 
first  opportunity  to  rep<Ht  on  issues  that 
involve  education  and  antitrust  policies 
is  a  reesonable  accommodation.  That 
the  Special  Commission's  report.  ABA 
Board  approval,  and  a  possible  Justice 
Department  challenge  will  occur  after 
entry  of  the  decree  is  no  bar  to  entry  of 
the  decree  now.  The  decree  prohibits  a 
number  of  practices  for  which  there 
were  no  apparent  educational  policy 
justifications.  The  accreditation 
standards  on  which  the  Special 
Commission  will  report  do  not  on  their 
fece  constitute  naked  antitrust 
restraints,  but  the  Government  seriously 
questioned  the  process  by  which  these 
standards  were  administered.  The 
defendant  had  taken  measures  to  reform 
its  accreditation  process  before -agreeing 
to  the  consent  decree  and  affording  it 
the  first  opportunity  to  address  the 
remaining  issues  is  a  reasonable 
compromise.  The  public  has  had  the 
opportunity  to  comment  on  the  process 
and  on  the  subject  matter  of  these 
issues,  although  only  a  few  chose  to  do  - 
so.  TheSpecid  Commission's  report 
will  be  made  public  and  third  puties 
will  have  the  opportunity  to  {uovide  the 
Justice  Department  with  possible 
objections.  > 

Because  the  proposed  decree  is  widiin 
the  scope  of  tbe  pubUc  interest,  the 
Court  shoiild  enter  it  after  the 
Govermnent's  responses  to  the  public 
comments  are  published  in  the  Federal 
Register  and  the  Government  certifies 
compliance  wdth  the  APPA  and  moves 
for  entry  of  judgmmt. 

IV.  Response  to  Public  Comments 

This  case  has  generated  a  large 
number  of  comments,  despite  the 
absence  of  any  apparent  organized  effort 


■  Additionally,  as  part  of  its  supervisory  powors. 
the  Court  could,  after  entry  ofthe  decree,  require 
the  parties  to  report  on  the  Special  Commission's 
report. 


to  solicit  commMits.  Because  of  the 
number  of  comments,  the  Government 
has  organized  its  Response  based  on  ti^e 
categories  of  those  who  submitted 
comments. 

A.  Other'Accreditation  Agencies 

The  Department  received  five 
comments  from  other  accrediting 
agencies  and  one  from  an  individual 
who  has  headed  an  accrediting  agency 
since  1973.  These  comments  are 
generally  critical  ofthe  severity  of  the 
proposed  Final  Judgment  and  are 
concerned  with  its  possible  effect  on  the 
practiGfts  of  other  accrediting  agencies. 

1-2.  The  Association  of  Specialized  and 
Professional  Accreditors  ("ASPA") 
O&diibit  1),  and  National  Office  for  Arts 
Accreditation  in  Higher  Education 
(Exhibit  2) 

ASPA  is  an  umbrella  organization 
vrlth  a  membership  of  40  q>ecialized 
accrediting  agencies  (one  of  which  is 
itself  an  umnrella  agency  for  17  alUed 
organizatioiu).  The  National  Office  for 
Arts  Accreditation  in  Higher  Education 
consists  of  fiour  separate  acoediting^ 
agencies  for  schools  of  art  and  design, 
music,  theater,  and  dance.  ASPA 
believes  that  the  consent  decree  could 
produce  "unintended  consequences"  for 
other  accrediting  agencies  by  equating 
the  prMence  of  expertise  in  an 
accreditation  area  with  its  autmnatic 
capture  by  a  vested  interest  and 
criticizes  the  data  collection  and  other 
limitations  imposed  by  the  consent 
decree  as  unnecessarily  restrictive  or 
unnecessarily  prescriptive.  ASPA  fean 
that  the  requirements  of  the  consent 
decree  will  create  a  climate  in  whidi 
fraudulent  institutioas  may  use 
"antitrust  terrorism"  against  accrediting 
agencies. 

We  share  ASPA's  concern  that  this 
action  should  not  be  used  to  diminish 
accreditation's  legitimate  role  as  a 
guarantee  of  quality  and  a  source  of 
information  to  the  public.  The 
requirements  of  the  proposed  Final 
Judgment  apply  only  to  the  defmdant 
and  only  for  the  duration  ofthe  decree. 
The  terms  of  the  decree  are  designed  to 
remedy  the  defiendant's  anticompetitive 
practices.  They  are  not  meant  to  be  a 
generalized  prescription  for  othn- 
accrediting  a^des. 

The  limitations  in  tiiie  decree  on  the 
collection  and  use  of  certain  data  are 
directed  only  to  remedy  the  defendant's 
conduct.  The  ABA  required  by  law 
schools  to  respcmd  to  detailed  anntial 
and  site  inspection  questionnaires  that 
included  providing  extensive  salary 
data.  The  defendant  used  the  data  to 
raise  the  salaries  of  law  school  deens, 
full-time  feculty.  and  professional 


librarians  during  the  accreditation 
process.  Because  of  this  abuse,  the 
proposed  consent  decree  prohibits  the 
defendant  from  conditioning 
accreditation  on  the  compensation  paid 
professional  personnel  or  collecting 
salary  data  that  could  be  used  to 
determine  individual  salaries. 

Nor  does  the  Government  seek  to 
discourage  the  participation  of 
individuals  witn  "professional 
expertise"  in  the  accreditation  process 
and  the  consent  decree  will  not  have 
that  efiiect.  The  defendant  permitted  its 
accreditation  activities,  however,  to  be 
captured  by  legal  educators  who  used  it 
to  advance  their  own  personal  interests. 
The  proposed  consent  decree  remedies 
the  defendant's  abuses.  The  Government 
is  not  suggesting  it  apply  to  other 
accrediting  agencies  whose 
accreditation  processes  promote  quality 
rather  than  the  self-interest  of  a  group 
that  controls  the  process.' 

ASPA's  concern  that  the  proposed 
consent  decree  may  promote  "antitrust 
terrorism"  against  acaoditing  agencies 
by  institutions  seeking  accreditation  is 
unwarranted.  This  is  the  first  Justice 
Departmoit  antitrust  case  brought 
against  an  accrediting  agency  in  the  105- 
year  history  of  the  Sherman  Act.  The 
Government  cannot  prevent  the  filing  of 
meriUess  or  harassing  actions  by  private 
institutions,  but  does  note  that  such 
actions  are  costly  to  the  plaintiff,  and 
meritiess  actions  are  subject  to  court 
sanctions. 

Finally.  ASPA  points  out  that  some  of 
the  requirements  of  the  proposed  Final 
Judgment  may  conflict  with  the 
requirements  of  the  Higher  Education 
Act.  The  Justice  Department  consulted 
with  the  Department  of  Education 
concerning  this  objection.  Sections  VI 
(C)(1).  (D)U)  and  E(l)  of  tbeulecree 
require  that  elections  and  appointments 
to  the  Council,  the  Accreditation 
Committee,  and  the  Standards  Review 
Committee  of  the  Section  of  Legal 
Education  and  Admission  to  the  Bar 
("Section  of  Legal  Education")  must  be 
subject  to  the  approval  of  the  ABA's 
Boaid  of  Govemon  ("Board")  for  a 
period  of  five  yeara.  This  provision 
appean  to  coiiflict  with  20  U.S.C. 
1099b,  requiring  agencies  to  be 
"separate  and  independent"  of  related 
trade  associations.  The  Department  of 
Education  recognizes  the  Section  of 
Legal  Education  as  a  specialized 
acoediting  agency  for  law  schools  and 
has  determined  that  the  ABA  is  a  related 


■  ASPA  questions  other  specific  consent  decree 
provisions,  not  because  they  are  unwarranted  in 
this  proceeding,  but  because  their  application  to 
other  accrediting  agencies  wrould  produce  bad 
results.  The  provisions  of  the  proposed  Final 
Judgment,  of  course,  apply  to  the  ABA. 


trade  association  from  which  the 
Secti(m  must  be  "separate  and 
iiylepMident."  Giving  the  ABA's  Board 
power  to  "approve"  elections  and 
appointments  to  the  Section's  Council 
and  C(Hninittees  thus  may  breach  the 
"seperate  and  independent" 
requiremem  of  S  1099b.  Consequently, 
the  United  States  and  the  ABA  have 
proposed  to  modify  the  decree  by 
sul»tituting  a  notification  requirement 
in  Section  VI  for  the  approval 
requirement.'  The  parties  intended  that 
these  and  other  requirements  in  the 
proposed  consoit  decree  would  assist  in 
the  ABA's  oversight  of  the  Section  of 
Legal  Education's  accreditation 
activities.  Changing  the  approval 
requirements  should  not  impair  the 
ABA's  oversight  while  simultaneously 
ensuring  that  the  requirement  of  20 
U.S.C  1099b  is  not  offended. 
The  National  Office  for  Arts 
Accreditation  joins  in  ABA's  comments. 
The  National  Office  is  particularly 
concerned  that  the  Justice  Department 
may  be  setting  an  inappropriate 
precedent  or  providing  loopholes  that 
may  prevent  accrediting  Ixxlies  from 
working  effectively  with  problem 
institutions.  While  we  are  sympathetic 
to  the  National  Office's  concern,  the 
Justice  Department  believes  that  the 
remedies  in  the  proposed  consent 
decree  are  directed  just  to  the  fects  in 
this  case,  not  to  the  activities  of  other 
accrediting  ^encies.  The  Department 
does  not  believe  that  effective  antitrust 
enforcement — ^which  requires  entry  of 
the  reUef  in  this  case— is  at  all 
incompatible  with  quality  accreditation. 

3.  Association  of  Collegiate  Business 
Schools  and  Programs  ("ACBSP") 
(Exhibit  3) 

ACBSP  has  500  business  school 
members  and  is  one  of  two  accrediting 
agencies  in  the  business  school  area. 
ACBSP  commented  that  a  number  of 
States  require  that  their  state  business 
schools  must  obtain  accreditation  from 
the  other  business  school  accrediting 
agency,  thereby  locking  out  ACBSP.  The 
actions  of  States  are  exempt  from  the 
antitrust  laws  imder  the  "state  action" 
doctrine  announced  in  Parker  v.  Brown, 
317  U.S.  341  (1943),  and  its  progeny. 
Consequentiy,  the  activities  ACBSP 
complains  of  are  beyond  the  reach  of 
antitrust  enforcement  and  outside  ofthe 
matters  in  the  Complaint. 

4.  American  Library  Association 
("ALA")  (Exhibit  4) 

The  ALA  commented  on  two  points: 
the  size  and  composition  of 


'  The  proposed  modification  is  attached  as 
Exhibit  42. 
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accraditatfam  site  tispectii»  teams;  and 
the  proposed  consent  decree's  efisct  cm 
aocndhation  agencies'  ftinctioDS.        , 
Without  citing  tptti&c  examples,  the 
ALA  briieves  thattiie  remedies  in  die 
consent  decree  are  overly  praecriptive 
and  may  promote  s  bureeucntic  and 
regulatoiy  enviroiiDient  antidietical  to 
the  analysis  and  accreditation  of  hi^er 
education.  The  coBsmt  decree  should 
not  afl^  the  composition  of  ALA 
accreditatifm  teams  or  its  accreditation 
practices.  The  dec^  is  designed  to 
ensure  that  the  accreditation  process 
proceeds  on  the  basis  of  legitimate 
academic  concerns;  the  decree  does  not 
confine  or  constrain  the  process  in  any 
other  way.  1 

5.  Bernard  Frysfadan  (Exhibit  5) 

Dr.  Piyshmm  h^s  headeda 
nationally-iecognikid  accrediting  body 
since  1973  and  has  been  very  active  in 
the  accreditation  lleld.^  DC-  FryAman's 
principal  point  is  that  the  cooperative 
nature  of  hi^ier  exudation  is  intended 
to  produce  diftarefrt  bottom-line  results 
than  commercial  Enterprises. 
Aoondin^y,  Dr.  Rryshman  believes  that 
higher  education  ^ould  not  be  judged 
under  antitrust  standards.  Inliis  wide- 
ranging  oomment^Dr.  Fryshman  appears 
to  (jueetion  the  applicability  of  the 
antitrust  laws  to  apy  of  the  defendant's 
practices  challengBd  in  this  action, 
includhig  the  in^psition  of  higher 
salaries.  Dr.  F^y^nian  suggests  a  review 
of  the  conective  4:ti(xu  in  the  prt^KMed 
consent  decree. 

Admittedly,  hi^ier  education  differs 
in  some  important  respects  from 
cnnmarcial  enterprises;  but  it  is  • 
significant  and  growing  pari  of  the 
naticmal  eamomyi  While  this  Circuit 
has  held  that  the  antitrust  laws  do  not 
apply  to  the  "non4comme(dal"  aspects 
of  poet-secondarylaccreditation. 
Marjorie  Webster,A32  F.2d  at  650.  the 
efforts  of  an  accrediting  agmcy  to  fix  the 
salaries  and  perqi^sites  of  professional 
staff  and  engage  i^  other  guild  activities 
unrelated  to  quality  assurance  are 
dearly  commercial  activities  that 
restrain  trade.  Wej  agree  with  Dr. 
Fryshman  that  it  ts  "inappropriate  for 
government  to  determine  how  lectures 
are  to  be  delivered,  what  books  are  to  be 
read  and  what  fecflities  are 
approfmate,"  but<hsagree  that  antitrust 
enforcement  has  to  role  in  eliminating 
anticompetitive  dUtortions  of  the 
process. 


6.  Accrediting  Bureeu  of  Health 
Sdiools.  Accrediting  Council  of 
Continuing  Education  and  Training 
Accrediting  Council  for  Independent 
Colleges  and  Schools,  and  National 
Accrediting  Commission  of. 
Cosmetology  Arts  and  Sdenoes  (Tour 
Agencies")  (Exhibit  6) 

These  Four  Agencies  have  filed  a  joint 
comment  and  request  a  hearing 
concerning  possible  modification  and 
entry  of  tl»  proposed  Final  Judgment 
The  Four  Agencies  suggest  that  the 
proposed  consent  decree  is  inconsistent 
%vith  the  Marjorie  Webster  decision  and 
that  thne  may  be  an  "implied  repeal" 
of  antitrust  enforcement  in  this  area 
because  aocreditatioo  is  regulated  by  the 
Department  of  Education.  The  Four 
A^des  request  that  Section  XI(Q  of 
the  proposed  Final  Jud^^ent  be 
amended  by  adding;  "Nothing  in  this 
judgment  shall  be  construed  to  modify 
any  of  the  provisions  of  this  Hi^ier 
Educatim  Act  of  1965.  as  amended,  or 
any  of  the  regulations  adopted  pursuant 
thereto,  or  any  existing  law  concerning 
the  recognition  of  private  accrediting 
agendes,  or  the  activities  of  sudi ' 
agendes  relating  thereto. " 

This.  Circnit's  decision  in  Marjorie 
IVelister  does  not  prevent  the  Court  from 
finding  etttry  of  tltis  proposed  consent 
decree  is  in  the  public  interest.  In 
Marjorie  Webster,  the  Court  held  that  an 
accrediting  agency's  refusal  to  accredit  a 
junior  coUege  solely  because  it  was 
organized  as  a  for-profit  corporation  did 
not  violate  the  antitrust  laws  because 
the  Sherman  Act  does  not  apply  to  the 
noncommercial  aspects  of  the  liberal 
arts.*  The  Court  noted  that  antitrust 
policy  would  be  applicable  to 
restrictions  that  had  a  commerdal 
motive.  432  F.2d  at  654-55.io 

An  institution's  form  of  organization 
should  not  be  the  besis  ba  totally 
exduding  it  from  an  industry  oi^uding 
the  proviisimi  of  a  legal  education. 
Significantiy,  the  ABA  eliminated  its 
Accreditation  Standard  202.  which 
denied  the  accreditation  of  for-profit 
law  schools,  during  the  Justice 
Department's  investigation.  In  its 
enforcement  activities  in  industries  in 
which  some  competitors  are  organized 


re 
. ^ 


*  W«  beltere  that  Dr.'Pryshnian'*  agency 
aocradited  rabbinical  apd  Talmudic  tchooic 


■In  raaching  its  declaion^  fbii  Court  doutttsd  that 
Marjoria  Wab«t«r  "will  be  unable  to  operate 
(ucoeaafully  *   *  *  onlest  considered  for 
accreditatioo,"  432  F.Zd  at  657;  Marjorie  Webster 
has  since  passed  from  existence.  The  Court  also 
noted  that  the  defendant  did  not  possess  monopoly 
power  over  accreditation,  something  the  ABA 
clearly  possesses  in  the  42  States  where  graduation 
from  an  ABA  school  is  a  preraquisite  to  taking  the 
bar  examination. 

«>In  fact,  in  a  civil  antitrust  action,  liability  may 
be  shown  by  proof  of  either  an  unlawful  motive  or 
an  anticompetitive  effect  United  Statei  v.  United 
States  Gypsum  Co.,  438  U.S.  422,  436  n.l3  (1978). 


as  not-for-profits  and  some  as  for-profits 
(e.g.,  hospital^,  the  Antitrust  Divlsifm 
does  not  find  that  an  mtrant's  particular 
form  of  ofganiaation  is  of  dedrive 
significance  in  antitrust  analjrsis.  Hat  do 
courts.  See  United  States  v.  Rockfdrd 
Mem.  Corp..  898  F.2d  1278  (7th  Cir. 
1990).  cert  denied.  498  U.S.  920  (1990); 
FTC  V.  University  Health,  Inc.,  938  F.2d 
1206, 1214-16  (11th  Cir.  1991).  Since 
the  ABA  has  Greedy  abandcmed 
Standard  202.  since  its  "mari»t  power" 
is  signficantiy  greater  than  that  of  the 
defradant  in  Markirw  Webster,  and 
since  mtry  ioto  the  law  school  field 
should  not  be  unreasonably  restricted, 
the  Four  Agendes'  comment  that  the 
relief  of  the  proposed  Final  Judgment  is 
inconsistent  with  Maiforie  Webstar  is 
incorred  and,  therefore,  no  bar  to  the 
Court's  finding  that  entry  is  in  the 
public  interest. 

Subsequent  to  Marjorie  Webstm.  the 
Su(»eme  Court  held  that  the  Sherman 
Ad  applies  to  all  anticompetitive 
restraints,  regftrdless  of  the  non-profit 
ststus  of  the  defendant.  Goldfaiv  v. 
Virpnia  State  Bar.  421  U.S.  773,  787-89 
(1975).  To  the  extent  Marjorie  Webster 
suggests  a  "liberal  arts"  exemption  from 
the  antitrust  laws,  that  suggestion  has 
been  rejected.  As  one  district  court 
observed.  "Marjorie  Webster  is  of 
Questionable  vitality  after  Goldfarb,  to 
me  extent  that  it  drSws  bright  lines 
between  education  and  business  or 
accreditation  policy  and  ccmunerce." 
IVeteh  V.  American  Psychoanalytic 
Ass'n.  1986-1  Trade  Gas.  (OCH) 
1 67,037  (S.D.N.Y.  1986). 

The  Four  Agmdes  also  contend  that 
there  is  an  "implied  immunity"  frtun 
the  antitrust  laws  ftv  the  activities  of 
accrediting  agendes  because  they  are 
subject  to  Department  of  Education 
oversight.  The  implied  immunity 
doctrine  is  not  nearly  so  broad  as  the 
Four  Agencies  would  suggest.  The 
leading  case  on  this  point  is  the 
Supreme  Court's  dedsion  in  National 
Gerimedical  Hospital  versus  Blue  Cross, 
452  U.S.  376  (1981).  Prior  to 
Gerimedical,  the  Supreme  Court  had 
held  that  antitrust  repeal  was  implied 
only  if  necessary  to  make  the  regulatory 
statute  work,  and  even  then  only  to  the 
minimum  extent  necessary.  SiTvsrv. 
New  Yoric  Stock  Exchange.  373  U.S.  341 
(1963).  In  Gerimedical.  the  Supreme 
Court  clarified  this  standard,  holding 
that:  "Implied  antitrust  immimity  is  not 
fevored  and  can  be  justified  only  by  a 
convincing  shovong  of  clear  reptxgnancy 
between  the  antitrust  laws  and  the 
regulatory  system."  452  U.S.  at  390-41     . 
(emphaslfc  added).  The  Four  Agendes 
have  not,  and  cannot,  make  this  dear 
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showing.  1^  Indeed^  in  the  Department  of 
Education's  "Staff  Analysis  of  the 
ABA'S  Section  of  Legal  Education's 
Interim  Repwt  on  its  Standards  to  DOE 
and  Maanchinetts  School  of  Law's 
CmnpUant,"  the  staff  noted:  -i  ■  <-^  ,. 

Om  aspect  of  MSL's  oomplaiiit  against  An 
Council  mat  is  totally  outside  of  tlie 
Department's  purview  is  Uie  cbaige  that  the 
Council  has  violated  fsderal  antitrust  laws  for 
the  economic  benefit  of  law  professors,  law 
deans,  and  law  librarians  but  to  the  detriment 
of  students.  That  matter  is  currandy  before 
the  Justice  Department" 

Amending  the  proposed  ccmsent 
decree  in  the  manner  requested  by  the 
Four  Agendes  is  unnecessary.  While  the 
comment  claims  that  the  Gov«imient 
and  the  ABA  are  asking  the  Court  to 
approve  "a  broad,  in-depth  intrustion  of 
the  Sherman  Ad  *  *  *  tiiat  will  have 
a  chilling  offset  on  the  entire 
accreditation {m)cess  *  *  '"(comment, 
p.  5),  the  pMJpoaod  Final  Judgment 
addresses  tiirao  specific  practices  (it 
prevents  the  ABA  from  fixing  salaries 
and  engaging  in  a  boycott).  'Ihe  decree 
does  not  interfere  with  the  day-to-day 
accreditation  process  that  determines 
wheAer  law  sdiools  offer  quality 
educations.  The  decree  simply  «isures 
that  the  procees  rests  on  legitimate 
educational  prindples.  Nor  does  it 
oonflid  with  ccmtrolling  precedent  in 
this  Circuit  or  the  doctrine  of  "implied 
immunity."  The  decree  binds  only  the 
parties  to  it  The  Pour  Agendes  fail  to 
show  how  it  iwill  prevent  the  defendant 
from  carrying  out  its  acoediting 
obligations  mider  the  Higher  Education 
Act  or  how  it  will  prevent  otiier 
.  acoediting  egendes  frtun  doing  so. 

B.  Law  Schoci  Faculty 

The  Justice  Department  received  nine 
comments  from^dministrators  and 
faculty  at  ABA-approved  law  schools.  ^^ 
The  substance  of  mese  comments  vary 
enormously,  but  all  recommend  some 
modification  of  the  proposed  Final 
Judgment. 


"  In  an  adviiary  opinion,  tha  Padaral  Trade 
Caauniaaioa  inftnasd  anotliar  aocradlting  agency, 
tha  Accraditing  Commiasion  on  Canar  Scnoola  and 
Collsiaa  of  Tachnology,  that  tha  1982  Wghar 
Education  Act  AmenSnants,  ipacificaUy,  20  U.S.C 
{ lOgSbCaXS),  rallad  upon  by  tha  Pour  Agandas, 
convaysd  no  impUad  repaal  of  tha  antitnut  laws, 
finding  no  famad  or  iimnnt  coaflid  batMiaan  tlia 
antilraat  lawaand  tha  Dapamnant  of  Bduoation's 
ragnlatory  itgtma.  lanuaiy  19, 19es  PTC  Adviaory 
OpiniOB.  Pile  Na  P9«  401S:  «aa  S  Ttada  Rag.  Rq>. 
(CCID123JSS. 

"Oaoanbar  S-S.  19S4  Staff  Analyab  appended  as 
Exhibit  43. 

>*Ona  of  thaaa  cooimanu  is  from  tlM  Clinical 
Legal  Educatioa  Aiaodation.  an  oiganiaticm  of 
man  than  400  clinical  taachacs  «dio  "have  a  dual 
identity  aa  law  taachan  and  practicing  lawyers." 
Commam,  p.  1.  Pour  of  tha  nine  faculty  coaimenta 
wan  fron  dinieal  laatnislors. 


1,  Clinical  Legal  Education  Assodatiim 
C'CLEA")  (Exhibit  7) 

CLEA  maintains  that,  because  the 
accreditation  process  has  been 
dominated  by  legal  academics  (i.e., 
researdi  scholan)  and  deans,  it  has  not 
served  the  function  of  insuring  that  law 
school  graduates  are  adequately 
prepared  to  practice  law.  CLEA  claims 
that  the  proposed  consent  decree  will 
further  entrendi  the  power  of  legal 
academics  and  will  interfere  wiUi  the 
ability  of  accreditation  to  improve  the 
quality  of  lawyen.  CLEA  fiirtiier 
believes  that  requiring  a  university 
administrator  not  affiuated  with  a  law 
school  on  each  site  inspection  teem  will 
entrench  legal  academics  since 
university  administraton  are  conceded 
that  law  schools  are  not  suffidenUy 
"academic."  i.e.,  research-oriented. 
Additionally,  according  to  CLEA.  tiie 
proposed  consent  decree  will  not 
change  the  ABA  standaitls  that  favor 
legal  academics  over  clinicians  with 
respect  to  tenure  and  law  school 
governance.  CLEA  also  believes  that  the 
proposed  Final  Judgment  is  not  "final" 
because  of  the  pendency  of  the  report  of 
the  Spedal  Commission  and  because 
the  Government  retains  authority  to 
review  changes  in  the  accreditatitm 
process. 

Whether  legal  education  is  better 
served  by  emphasizing  legal  scholarahip 
or  practical  cUnical  instruction  is 
neither  an  antitrust  issue  nor  an  issue 
addressed  in  the  Complaint.  CLEA  raiss 
an  issue  of  educational  policy,  not 
antitrust  policy,  that  should  not  be 
governed  by  the  consent  decree. 
Furthermore,  to  the  extent  that  these 
comments  raise  issues  not  alleged  in  the 
Complaint,  they  are  outside  the  scope  of 
a  Tunney  Ad  review.  Mircosoft,  56  F.3d 
at  1448. 1459.  The  indusicm  of  non-law 
school  university  administrators  on  site 
inspection  teams  is  intended  to  reduce 
the  likelihood  that  accreditation  will  be 
used  to  advance  the  narrow  economic 
interests  of  law  school  feculty  and 
administraton. 

CLEA  supports  the  provision  in  the 
proposed  cons«it  deciee  requiring  the 
ABA  to  reconsider  its  standards 
regarding  student-faculty  ratios,  but  is 
concerned  that  the  Spedal  Commission 
is  scheduled  to  make  its  report  after 
entry  of  the  consent  decree.  The  Special 
Conunission's  August  3, 1995 
preliminary  report  noted  the  wide- 
spread dissatisfection  with  the  past 
manner  in  which  student-feculty  ratios 
Mrere  computed  for  accreditation 
purposes  and  will  report  on  this  issue. 
CLEA  also  daims  that  the  proposed 
consent  decree  gives  the  Government 
authority  to  review  all  changes  in  the 


ABA'S  aocreditaticm  process.  This  seems 
to  be  an  tmduly  expansive  reading  of 
the  Government's  rights  under  Section 
Vm(D)  and  Section  X  of  Uie  proposed 
Final  Judgment. 

2.  Howard  B.  Eisenbeig  (Exhibit  8) 

Mr.  Eisenberg  is  deen  of  Marquette 
Law  School  and  a  former  dean  at  the 
Arkansas-Littie  Rock  Law  school.  Dean 
Eisenbeig  expresses  concern  that  the 
Government's  law  suit  was 
"commenced  and  settled  without  input 
from  legal  educators  or  consumers  of 
legal  education."  He  is  also  dissatisfied 
that  Section  VII  of  the  proposed  consent 
decree  "leaves  open  for  futiue 
determination  five  issues  of 
extraordinary  importance  to  legal 
education."  Jean  Eisenberg  beUeves 
that  leaving  these  matters  to  the  Spedal 
Commissitm  strikes  him  "as  a  guarantee 
that  the  Court  will  be  involved  in 
protracted  and  difficult  litigaticm  in  the 
future  over  these  matters." 
Consequently,  Dean  Eisenberg  urges  that 
entry  of  the  proposed  consent  decree 
now  is  premature  and  not  in  the  public 
interest,  ex  that  Section  vn  should  be 
deleted  entirely. 

We  believe  that  Dean  Eisenberg  has 
vasUy  overstated  the  likelihood  of 
protracted  and  difficult  litigation,  or  the 
possibility  of  any  litigation  at  all.  and 
also  has  exaggerated  the  breadth  of  the 
Government's  involvement  in  the 
remaining  five  issues.  The  decree 
simply  sets  in  place  procedures  to 
ensure  that  the  accreditation 
requirement  of  paid  sabbaticals,  the 
computation  of  student-feculty  ratios, 
and  other  standards  should  not  be 
manipulated  by  a  control  group  to 
further  its  own  interests,  llie  Spedal 
Cmnmission  may  make 
recommendations  that,  as  difficult 
questions  of  educational  policy,  cna  be 
fairly  disputed,  but  the  Government 
does  not  antidpate  that  the  Spedal 
Commission  and  the  Board  will  fail  to 
resolve  our  antitrust  policy  concerns  or 
that  the  Special  Cotnmission's  analysis 
will  spark  litigaticm. 

3.  John  S.  Elson  (Exhibit  9) 

Mr.  Elson  is  a  professor  at 
Northwestern  Law  School.  He  has  been 
on  the  Section  of  Legal  Education 
Accreditation  Committee,  is  a  former 
chair  of  the  Section's  Skills  Training 
Committee,  and  has  served  on  about  15 
site  inspection  teams  since  1986. 
Professor  Elson  sees  the  proposed  Final 
Judgment  as  ofiiering  a  "imique 
opportunity"  to  return  ABA 
accreditation  to  its  only  proper  purpose, 
"the  adequate  preparation  of  law 
students  for  competent  and  ethical  legal 
practice." 
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diaaatifliKtffla  wit|  tba' Spadal 
Commtaaton'a  teitfU  repoirt,  nbkh  he 
haHevea  afBims  th4  priority  givan  to 
tagal  sdwlaiihipa  And  its  ex^icit 
reaction  of  prapoiws  amphaiizilig 
unUhcti  trahiing.  ^ranaaorElaoti 
believas  that  his  pi;Dpoaed  modtficatian 
wiOiUtly  and  «(iBttively  protect  the 
puhlic  iBtaNSt  in  QMring  adequately 
pnnaied  law  gndi|alea  wrlthmit  denying 
manet  entry  to  thdw  who  can  satisfy 
thrt  public  interoaL 

While  critiddnd  the  provision  of  the 
pn^Meed  Final  Jttdpnent  that  seeks  to 
openparticipatianlhi  die  aoaraditati<» 
procees.  Piowssor  telsoa  does  not ' 
spedflcafly  addre^i  what  procedures  he 
would  premr.  We  teee  thai,  in  law 
school  aiocreditaticB,  fust  as  in 
accraditatian  in  other  anas, 
paitidpation  in  di#  prooass  is  more  apt 
to  ccme  from  twop  le  within  the 
disdidlne  and  wh( » have  a  stake  in  the 
effect  of  aixndilat  on.  Ine  propoeed 
consent  decree  ma  cea  reasonable  effiorts 
to  induito  mcwe  oi  ISidefs.  For  examine, 
no  more  than  50%  of  the  mamberahip 
of  the  Council,  Actreditatian  Committee 
OT  Standards  Review  Committee  may  be 
law  school  deans  or  fiMnilty.  Hm  term 
limitatian  will  else  prsduce  greater 
tuAOMr  among  those  pertidpeting  in 
the  procees. 

Profasacr  Qson  hialnly  thinks  that 
legal  education  shpuldi^va  a  highv 
priraity  to  practic^  training,  tms  is  a 
matter  of  educational,  not  antitrust, 
policy  and  it  is  ou^sitle  the  limits  of  the 
Complaint  and  proposed  consent 
decree.  | 

4.  Je&ey  L  Harrisbn  (Exhibit  10) 

Kfr.  Harrison  is  the  Chesterfield  &nith 
Professor  of  Law  aft  th»  University  of 
Florida  CoUaga  of  taw.  His  principal 
hope  is  that  the  Antitrust  DivisioD  will 
devote  further  study  to  the  issues  of  the 
propoeed  market  definition,  competitive 
harm,  and  the  appropriate  remedy. 
Other  than  the  pr^bition  against  price 
fixing  in  Section  Iv(A)  of  the  proposed 


<'>nwswnl  decree,  Profbeoor  Hattisoo 
recommends  abandoning  aU  of  the  other 
im>hibitiams  in  the  decree,  at  least  imtil 
there  is  data  showing  that  the  ABA's 
accreditation  process  has  unreasonably 
restricted  entiy.  In  the  ahsniative, 
Profaeaerljtoisop  believes  the  decree 
should  be  modified  to  pennit  the 
collection  and  dissemination  of  "past" 
companaation  data  becauae  tt  "can  be 
critical"  in  diagnosing  the  problems  of 
a  law  adiQoL  Profaasor  Hanison  alao 
recononenda  dropping  the  50% 
membet^p  I^tation  of  legal 
academics  on  the  Council,  its 
Aocreditition  Committee,  and  the 
Standards  Review  Cononittee. 
describing  them  as  "counter- 
productive." 

While  pariiaps  useful  as  an  academic 
exerdse.  ProfeaKMr  Harrison's  obiections 
to  the  altagad  themetical  weeknesses  of 
die  Goveinmait's  case  are  not 
appropriate  fior  a  review  of  iriiether 
entry  of  the  propoeed  Final  Judgment  is 
within  die  reaches  of  the  puAilic  interest. 
The  Court  should  assume  that  there  is 
some  besis  to  the  allegations  in  the 
Cnnplaint  and  detormina  whether  the 
propoeed  consent  decree  suffidently 
remedies  the  allegad  violatims.  A  value 
of  the  conaant  dacrae  procees  is  that  it 
releeaes  the  Court  and  the  parties  from 
the  time  and  expense  of  a  Rule  of 
Raasfm  inquiry  into  all  of  the  issues 
raised  in  the  GomplainL** 

The  Govemmeitt  strongly  disagree 
writh  Profeasor  Haniaon's  auggastion 
that  "past"  compensaticm  d^a  can  be 
used  as  a  surrogsfie  for  measuring 
quality.  Obaeivations  of  outputs  are  a 
more  reliable  measure  of  ipiality. 

5.  Gary  R  Pahn  (Ejdifiiit  11) 

Mr.  Palm  is  Clinical  Profaasor  of  Law 
at  the  University  of  Chicsgo  Law 
School.  ProiiBssOT  Palm  cunenUy  serves 
on  the  Coundl  of  the  Section  of  Legal 
Education,  was  a  member  of  the 
Accreditation  Committee  from  1987  to 
1994,  is  a  past  member  of  the  Clinical 
Education  and  Skills  Trainii^ 
Committee,  and  served  on  14  ABA  site 
inspections  bom  1984  to  1094,  nine  of 
whidi  woe  in  Europe.  Professor  Pafan 
believes  that  the  proposed  consent 


1  *  Wa  do  not  wiah  to  "try"  the  iarae  of  outiKt 
rettriaion  but  do  question  the  manoer  in  wfaicfa 
Prolesaor  Harrison  uiet  statistics.  Rather  than  the 
30-yaer  conqwrlson  in  hia  comment  (p.  3).  a  more 
appropriate  period  would  be  from  when  the  curtenl 
Standaida  tran  made  appUcaMe  (ISTS)  and  when 
the  Consultant* a  ofBce  regulaiixed  the  ABA's 
current  accreditation  regulatorjr  nifine  (late  ISTOa). 
Rou^y  hahrtag  the  30-year  period  uaed  by  Dr. 
Harrison,  comparing  1980-81  statistics  with  those 
of  1994-flS.  the  number  of  ABA-apptoved  law 
schools  Increased  only  from  171  to  177  ('fX4%)  and 
total  |.D.  enrolfanent  in  ABA-approved  schools 
increased  only  from  119.301  to  126,969  (-•■7.9%). 


decree  does  not  recogniaetiiat  "the  real 
coinpiraG»r"  involved  )ust  law  school 
deens  uul  academics,  not  other  faculty, 
and  that  the  proposed  consent  decree 
"wiU  likely  result  in  a  leaaening  of 
vigorous  enfincement  of  aocreditatian 
standards."  Professor  Palm  makes  a 
niupber  of  proposals  hi  his 
oomprrinnsive  comment.  He 
recommends  that  anotheraection  of  die 
ABA  or  some  other  «itity  should 
perfbnn  law  school  accrediting, 
claiming  that  die  ABA  has  been  a 
"paper  tigw"  with  rasped  to  ensuring 
adequate  training  in  legal  skills  and 
values. 

Finding  a  substitute  fiv  the  Section  of 
Legal  Edutaation  would  not  be  eaqr  rinoe 
a  new  agmcy  wiU  have  to  obtain 
Depertment  ot  Education  and  state 
certificationa.  Additicmally.  the  ABA 
initiated  eocreditation  reforms  befne 
the  consent  decree  discussions  started. 
The  Justice  Department  seldbm.  if  ever, 
seeks  to  eliminate  an  entrant  as  antitrust 
relief  and,  unlike  monopoly  or  metgar 
cases,  partial  diveetittue- hare  is  not  a 
realistic  remedy. 

Profeesor  Palmes  comment,  and  Aoee 
of  other  dinidena.  are  critical  of  die 
ABA  aooeditation  requiramoit  with 
reaped  to  skills  training.  This  is 
essentially  a  question  of  education,  not 
antitrust,  polk^.  Professor  Prim 
believes  tnat  tlrare  is  a  need  for 
substairtial,  additional  divarsificatian  in 
the  accreditation  process,  particularly 
the  continued  or  greater  involvement  of 
cUnidans  on  site  inspection  teams  or  as 
part  of  the  law  facul^  rqiresentatitm  tm 
the  Coimdl  and  committees.  Again, 
whether  clinicians  should  be  included 
among  faculty  appointments  to  site 
inspection  teams  and  governing    ''  ' 
committees  is  not  an  antitrust  issue. 

ProfiMsor  Palm  also  critidzes 
procedural  difficulties  with  reaped  to 
the  report  of  the  Special  Commission. 
He  urges  either  that  the  public  be  given 
a  chance  to  comment  on  the  report  or 
that  the  consent  decree  not  be  entered 
until  after  the  Spedal  Commission 
makes  its  repent 

Professor  Palm  also  makes  spedfio^    • 
comments  with  resped  to  several  of  the 
subjects  on  which  the  Spedal 
Commission  will  report.  He  aiticiitfk 
the  current  computation  of  student- 
faculty  ratios  for  exciudina  as  ."faculty," 
adjimds  and  part-  and  full-time  skills 
teachere  who  nave  short-term 
onployment  contrads. 

He  defends  the  current  application  of 
the  fedlities  standards.  The  precise 
contirare  of  the  facilities  standard  are 
not  challenged  by  the  Department  nor 
are  they  before  the  Court.  The 
Department  does  not  intend  to  constrain 
the  setting  of  le^timate  educational 
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standards.  Becauae  the  CadUties 
standards  raise  Issues  of  legitimate 
educatimal  policy  that  are  within  the 
Special  Commisdon's  esqiertise,  the 
Depaitmoit  believes  the  Commission 
should  have  the  first  opporttmity  to 
recondle  the  issues  of  antitrust  and 
educrtional  policy.  Profess^  Palm  also 
argues  that  the  "adequate  resources" 
stuidard  should  be  aiqilied  to  reallocate 
greater  resources  for  skills  instruction. 
This  is  neitiier  an  antitrust  issue  nor  one 
raised  in  the  Complaint  Profiassor  Palm 
has  suggested  an  appointment,  as  an 
amicus  curiae,  of  a  representative  for 
the  public  intereet  The  Justice 
Department  represents  die  pubUc 
interest  in  this  proceeding  and  Professor 
Palm  baa  shown  ntflneadD  of  that 
representation.  Moat  of  Proftnsor  Palm's 
suggastioos  seam  intended  to  advance 
clinical  training  at  law  schools.  This  is 
an  educational  policy  issue  that  is 
irrelevant  here  and  certainly  one  that 
doea  not  call  for  a  court-appointed 
repreaentaUve. 

6.  Millard  R  Ruud  (Exhibit  12) 

Former  ABA  Consultant  on  Legal 
Education  Millard  Ruud  submitted  an 
extensive  comment  critidzing  the 
propoeed  consent  decree.*"  He  doubts 
that  the  ABA  violated  the  antitrust  laws. 
He  believes  that  the  ABA  acoeditation 
process  is  not  a  guild  and  that  it  has  not 
been  captured  by  legal  educators.  He 
also  doubts  that  there  was  an  agreement 
to  ratdi^  up  law  teechen'  salaries. 
ProfessOT  Ruud  does  not  believe  that 
deens  want  the  ABA  to  impose 
unreasonably  high  salary  requirements 
for  full-time  feculty  and  argues  that 
deens  only  %irant  to  meet  tlw 
competition  set  by  marketforces.  He 
contends  that  leading  law  schools  must 
compete  with  major  law  firms  for 
higluy-qualified  feculty,  and  must  offer 


"Proheaor  Ruud  ¥nt  the  ABA's  first  Consultant 
on  Lagd  IducadoB,  sarviDg  from  1986  to  1973;  was 
the  Exacutire  Diiaetor  of  the  Amerioan  Aaaodation 
of  Law  Schwda  wfaicfa  cooducta  (oint  law  achool 
aomditatioo  iDapoctiooa  Mrith  the  ABA;  haa 
partidpatad  in  ntmiaRras  law  acfaool  site 
Inaperttona;  and  haa  ertenahre  iscperteace  te  AHA 
and  AALS  law  acfaool  aocMdtatlon.  Pw>faaaor  Rnud 
waa  invohrad  hi  drafting  the  Standards  ondari^ch 
the  ABA  opoBBtad  for  many  years.  Thaae  hidnde 
the  Standarda  fixing  fKuky  compensation. 
Profaaaor  Ruud  has  conducted  over  40  site 
inspectiona,  altfaough  all  bat  three  of  theae  were 
bene  1978.  He  ia  cunrantly  a  paofsaaor  at  the 
Univatsity  of  Tana. 

Unlvetsity  of  Texas  Provoat  and  its  birmer  law 
dean  Mark  Yndof  has  a  somei«^t  dlQsrent  view  of 
the  conaent  dacree  than  Piofssaor  Ruud.  "Yahoo!" 
waa  the  flist  laepansa  from  ktek  YudoT' after  he 
wraa  told  of  the  oooaant  dacree.  the  Ttasos  Lawyer 
repoctad.  Provoet  Yudot  called  the  ABA's  procees 
an  "accreditatipn  baamer"  that  did  not  recognize 
diverae  modeb  of  legal  education.  Texas  Lawy». 
Inly  3.  MSB  at  7  (U)da.  New*  Ubrary). 


competitive  salaries  to  retain  and  recruit 
these  feculty. 

Profassor  Ruud  also  (xmiments  that 
the  ABA  has  not  "monopolized" 
accreditation  throtigh  its  own  actitms 
because  state  supreme  courts  and  bar 
admission  authorities  gave  the  ABA  the 
power  to  approve  law  schools.  He  notes 
that  there  are  otmipetitive  disadvantages 
for  unapproved  law  schools  because 
these  scmiols  are  considered  to  be  lower 
in  quality.  ABA-approved  schools  have 
an  advantage  in  recruiting  quality 
students  and  feculty.  Profenor  Ruud 
also  questions  the  meaning  of  the  phrase 
"state-eccredited"  law  schools  in  ue 
decree  and  correcUy  pdnts  out  the 
decree  only  prohibits  the  ABA  from 
requiring  ABA-approved  law  schools 
not  to  accept  credit  for  work  at  state- 
accredited  schools. 

ProfiBSSor  Ruud  questions  the  decree's 
requirement  that  a  imiversity 
administrator  %vho  is  not  amiiated  with 
a  law  school  be  induded  on  site 
evaluatitm  teams.  He  claims  that  it  is 
present  ABA  prectice  to  include 
university  administrators  when  the  law 
school  is  affiliated  with  a  imiversity.  He 
asks  why  university  administrators 
should  be  included  in  evaluating  law 
schools  that  are  not  part  of  a  tinivereity. 

Professor  Ruud  further  believes  that 
the  consent  decree  is  an  excessive 
intrusion  into  ABA  governance  and 
questions  some  spedfic  decree 
provirions.  He  assets  that  the  issues  the 
Spedal  Commission  is  to  examine  go 
beyond  entitrust  He  fiuther  believes 
that  the  decree  should  not  set  term 
limits  for  munbership  on  the  Coundl, 
Acoeditation  Committee,  or  Standards 
Review  Ccunmittee.  Finally,  Professor 
Ruud  describes  the  besic  ptnpose  of 
accreditation:  ensuring  tlut  the  sdiool 
meets  the  basic  retjuirements  of  quality 
and  informing  other  schools  that  a 
de^ve  frtnn  an  accredited  school  should 
be  recognized  by  them. 

The  purpose  of  this  proceeding  is  not 
to  evaluate  the  merits  of  the 
Government's  case.  To  the  extent 
comments  challenge  the  Department's 
dedsion  to  bring  this  case,  they  are 
beyond  the  scope  of  this  decision. 

7.  Roy  T.  Stuckey  (Exhibit  13) 

Mr.  Studcey  is  a  professor  in  the 
Department  (rf  Clinical  Studies  at  - 
University  of  South  Carolina  Law 
School.  Profaasor  Stuckey  served  on  the 
Coimdl  of  the  Section  of  Legal 
Education  from  1988  to  1994  and  the 
Standards  Review  Committee  frtHn  1990 
to  1995.  He  has  been  a  member  of  about 
11  site  inspection  teams  since  1982. 

Professor  Stuckey  objects  to  entry  of 
the  proposed  Final  Judgment  unleas  it  is 
modified: 


(1)  to  allow  tba  ABA  to  continue  gathering 
data  about  faculty  compensation;  (2)  to  allow 
the  ABA  to  continue  considering 
compensation  as  one  {actor  in  detannining 
tile  quality  of  a  law  school's  program  of 
education;  and  (3)  to  allow  the  ABA  to 
permit  some  people  to  serve  at  least  six  years 
on  tlie  Standards  Review  Committee. 

Professor  Stuckey  believes  that 
compensaticm  is  related  to  quality, 
knows  of  no  data  showing  that  law 
achool  faculty  are  compensated 
disproportionately  to  similarly  qualified 
judgea  and  lavryers,  and  points  out  that 
the  ABA's  data  collection  was  reUable 
but  will  now  have  to  be  done  by 
someone  else. 

The  an  on  salary  data  celledfon  is  for 
only  the  10-year  term  of  the  deoee-and 
is  intended  as  a  prophylactic.  The 
defendant's  pradice,  compiling  a  "peer 
group"  salary  comparison  prior  to  a  site 
inspection  and  pressuring  die  law 
school  (or.  more  frequenUy,  univwsity 
administrators)  to  r^se  salaries  without 
a  finding  that  the  law  school  was  unable 
to  attract  and  retain  competent  faculty. 
was  an  anticompetitive  practice  that 
artifidally  inflated  law  school  personnel 
salaries.  The  consent  decree  prevents 
the  defendant  from  collecting  salary 
information  to  reduce  the  likelihood 
that  the  behavior  alleged  in  the 
Complaint  will  recur.  During  the  time 
that  the  consent  decree  limitations 
apply,  site  inspedors  will  be  able  to  use 
such  dired  measurement  of  feculty 
quality  like  classroom  instruction, 
scholarly  produdion,  and  bar  and 
practical  ^lls  preparation.  The  ABA  is 
not  enjoined  from  continuing  to  colled 
and  disseminate  other  law  school  data. 

The  Standards  Review  Committee  has 
in  the  past  been  totally  dominated  by 
law  feculty.  In  addition  to  proposing 
new  Standards,  the  Committee  also 
adopted  Interpretations  that  were  not 
folly  subjed  to  pidilic  and  Board  review 
and  were,  at  tiines,  protective  of  law 
school  professional  personnel  in  an 
anticompetitive  manner.  The  Standards 
Review  Committee  has  staggered  terms 
so  that  it  will  have  varying  levels  of 
experience.  The  one-term  limitstion  an 
service  cm  the  Standards  Review 
Committee  is  a  reasonable  prophylactic 
provisiim  designed  to  get  more 
individuals  involved  in  law  school 
accreditatitm. 

8.  Lawrence  A.  Sullivan  and  Warren  S. 
Grimes  (Exhibit  14) 

Mr.  Sullivan  and  Mr.  Grimes  are 
professore  at  Southwestern  University 
School  of  Law.  Professors  Sullivan  and 
Grimes  fear  that  the  proposed  consent 
decree  may  lead  to  a  relaxation  of 
accreditation  standards  that  will  be 
perticidarly  harmfol  in  California.  Th*>^ 
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also  oppose  the  proMbition  against  the 
defenomit's  coUecti^  and 
disseminating  salary  data. 

California  nas  16  |ABA-approved  law 
schools.  19  state-accredited  law  sdraols. 
and  37  uncertified  Ibw  schools, 
according  to  the  onunent.  Professors 
Sullivan  and  Grimep  note  that,  while, 
admittedly,  the  ABA-epproved  schools 
sre  able  to  attract  better  qualified 
students,  the  August.  1994  Califoinia 
bar  results  far  first-lime  takers  show  that 
the  average  pass  rate  for  aech  of  the 
ABA-^^m>ved  scheob  was  higha  than 
those  rar  uiy  law  s^iool  in  eedi  of  the 
other  two  categMiei  The  comment 
suggests  that  this  raises  consumer 
protectioo  issues  silioe  students  st  ncm- 
ABA-epproved  scheols  are  investing 
much  time  and  motey  with  a 
diminished  likelihood  of  passing  the  bar 
or  fin<ting  legal  em^oyment.**  This 
case  is  not  iaiendea  to  inhibit  in  any 
way  the  setting  of  legitimate  educational 
standards  and  the  proposed  Final 
Jud^MBt  doea  not  ^  so.  Accreditation 
is  a  cnnewmer  protection  service.  It 
mfacBU  students  tlist  an  accredited 
sdKwl  meets  vf/fudfiriaAa  educational 
standards  The  proposed  Final  JudgniMit 
leeves  in  place  a  piocess  to  provide  this 


service. 
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Hm  oeBBwnt  al«}  faers  that  the 
coBseat  decree  will  relex  standards  in 
two  arees    studsatj  iacuky  ratios  aid 
lihraiy  fadHtke    nenailttog  new 
schools  to  be  aoowdited.thsesby 
iniuviag  the  12  "seioad-level"  ABA- 
appreved  scho^  ill  California.  The 
oimaeat  dscisa.  however,  does  not 
sddisis  Iflnary  faciities.  and  siaq>ly 
reyiies  that  stude>t-facu»y  retio 
standards  be  rsass^sed  by  an  unbiased 
group. 

Proisssors  Sullivan  snd  Grimes  also 
believe  that  the  co$ection  of  salary  dMa 
serves  s  number  of  legitimate  and 


••W«  hwrs  tha  1SS2  afed  l»«3  California  bw 
raralta,  but  oat  far  19S4.  Tb«  rwttks  do  not  ahaw 
whrt  pf  unmi  •tptAkmm  of  each  kw  achaol 
aMiMteiy  |Mm4  the  CShfamia  ter.  W«  agm  with 
th«  f  OTwanfa  nhaai  itliiii  Art  bt>«r  qnJlfie^ 
apylicmte  fatally  wilchaaH  to  attend  Ml  AB 
appeal^  acbsol  bacnuS.  amoag  otiMr  raaaani. 
^•SMiaa  fcaat  a*  AaA-#ppM««d  icha*l  ia  a  b« 


important  functions.  We  agree,  but 
believe  it  should  be  kept  separate  firom 
ABA  accreditation  because  of  past 
d)uses.^'  A  school  that  attracts  a  higher- 
quality  faculty  at  a  lower  cost  should  be 
rewarded  in  the  marketplace  and  not 
punished  in  an  accreditation  inspection. 
CoDsequently,  the  proposed  consent 
decree  restricts  the  ABA  firom  this 
activity  for  its  10-year  duration.  The 
comment  propwly  points  out  that  other 
organizations,  wdUiout  the  incentives  of 
this  (me,  should  be  able  to  collect  this 
informatiooi. 

9.  Bardie  C  Wolfe,  Jr.  (Exhibit  15) 

Bardie  C  Wolfs.  Jr.  is  a  professu'  of 
law  and  the  law  library  director  at  St. 
Thomas  University  School  of  Law  in 
Miami.  Florida.  Professor  Wolfe 
submitted  comments  about  the  ABA 
annual  questionnaire  and  Standards. 
The  ABA  sends  out  a  queetionnaiie  each 
year  seeking  law  school  oparatiims 
informatian.  Professor  Wolfe  believes 
that  the  annual  questioonaire  section  on 
library  resources  should  include 
computerized,  notjust  pq>er, 
collectioas.  Otherwise,  the  ABA.  in 
effect,  forces  law  schools  to  purchase 
expensive  books  and  other  paper 
publicatioBS  that  are  availwle  ia 
electrooic  form.  Professor  Wolfe  also  is 
concerned  about  the  ABA  Standards  for 
law  UlMaries.  He  advocates  law  school 
libraries  shering  electronic  resources 
through  networics  end  the  intaraet  This 
would  eaebW  libraries  to  share 
expensive  but  littfe  used  titles.  He 
would  also  like  to  eee  electronic  , 
resources  held  by  other  peils  of  the 
university  coualed  as  part  of  the  law 
schools' resources. 

It  aaay  be  a  leudable  goal  to  decreese 
library  expuises  by  sharing  electronic 
information.  But  the  issue  of  what 
resources  libturies  must  have  for  student 
end  fecuky  reieerch  implicates  issues  of 
educational  policy,  not  antitrust  issues 
and  is  outsidw  the  embit  of  this  case  and 
the  Timaey  Act  proceeding. 

10.  Marina  Angel  (Exhibit  16) 

Ms.  Angel  is  a  professor  of  law  at 
Tempfe  Law  School.  Her  comment  was 
transmitted  cm  October  16,  two  weeks 
after  the  close  of  the  comment  period. 

ProfessOT  Angel  complains  that 
Section  IV(A]  of  the  proposed  coosent 
decree,  prohibiting  the  collection  of 
salary  data,  may  prevent  the 
enforcen«it  of  ^A  Accreditatim  - 
Standards  211-213  that  pro^bit 


lABA- 


ia  ises  and  lese  far  )a)^  fint-tiaw  tabn 
takara  in  FakfMiy  iK 


''Tha  daaa  of  oae  vaiy  high  salary  law  ackwl 
critidzad  tha  ABA's  pwaiatence  in  obtaiaing  hia 
scboal'a  salary  data,  stating  that  obviously  his  law 
school's  salaries  wara  adaqiiiato  and  tha  ABA  waa 
using  tha  salary  data  to  "latcliat  np"  aahrias  at 
lowar  paying  law  scboala. 


discrimination.  While  Professor  Angel 
does  not  state  it,  salary  data  showing 
apparent  discrepancies  between 
protected  and  other  groups  may  be  a  . 
basis  for  purstiing  discrimination 
claims,  llie  consent  decree  does  not 
prevent  law  sdiools,  however,  fiom 
maintaining  that  data.  Additicmrily,  as 
Profisssor  /mgel  has  noted.  Section  V  of 
the  decree  notes  that  nothing  in  the 
proposed  decree  prohibits  the  ABA  flom 
conducting  a  bona  fide  investigation  of 
whether  a  law  school  is  complying  with 
its  accreditation  standards. 

C.  University  Administratav 

1.  Bernard  J.  Coughlin,  S.J.  President  of 
Gonzaga  University  (Exhibit  17) 

Gonzaga  University  President  Bonard 
J.  Coughlin.  S.J.,  believes  that  40%  of  a 
site  inspection  teem  should  be  peopfe 
vAio  ere  not  law  sdiool  deans  at  law 
feculty.  He  further  believes  diet  the 
consent  decree  should  mandate  the 
Special  Commission  to  ctmsider 
vdMther  to  revise  ABA  prectices 
regarding  oontrtd  of  financial  resources. 
Father  Coughlin  is  concerned  that  the 
ABA  gives  law  school  deans  and  feculty 
too  much  control  of  financial  reeouroes 
contributed  to  or  generated  by  the  law 
school.  Father  Coughlin  also  expressed 
coooem  that  the  ABA's  proposed  decree 
nodficetion  did  not  identify  the  officer 
to  wluMn  comments  should  be  sent. 

The  ABA  accreditation  process  was 
captiued  by  legal  educetws.  Section  VI 
of  the  dedee  is  dedgned  to  remedy  this 
problem.  The  decree  requires  that  site 
teems  include  a  imiversity  administrator 
not  affiliated  with  the  law  school  and 
other  piditic  members.  R  slso  requires 
that  law  fecuky  make  up  no  more  than 
50%  of  the  Accreditatiim  Coauaittee 
and  CouiKdL  Together,  theee  provisions 
will  significantly  open  up  the  process. 
Requiring  site  teems  to  include  mrae 
people  wrtio  are  not  law  fecuky  may 
make  it  difficuk  to  fill  the  teems.  Being 
a  member  of  a  site  teem  involves  a 
substaadal  aaMunt  of  wmk. 

Intra-univwsity  resource  allocation 
raises  issues  of  educetional  policy.  TIm 
resources  standard  ivill  be  initially    r 
ad^essed  by  the  Special  Ccmunission. 

Finally,  Father  Coughlin  expressed 
concerns  about  notification  by  the  ABA. 
In  accord  with  the  Antitrust  Civil 
Process  Act,  the  Justice  Department 
published  the  propoeed  Final  Judgment 
and  CIS  in  the  Federal  Begisler  and 
newspapers,  informing  members  of  the 
public  that  they  may  submit  comments 
to  the  Antitrust  Division  of  the  Justice 
Department.  The  ABA,  on  its  own, 
individually  notified  presidents  of 
imiversities  with  ABA-approved  law 
schools  of  the  proposed  Final  Judgment 


The  legal  education  community  is  now 
well  acquainted  with  this  case  and  the 
proposed  Final  Judgment. 

D.  Um  Schools  Not  Approved  by  the 
ABA 

The  Depertment  received  three 
comments  fiom  law  schools  not 
approved  by  the  ABA.*'  They  are 
generally  critical  of  the  limited  scope  of 
the  Final  Judgment. 

1.  University  of  La  Verne  (Exhibit  18) 

The  University  of  La  Verne  ("LA 
Verne")  is  a  law  school  accredited  by 
the  State  of  California  but  not  approved 
by  the  ABA.  While  the  California  state 
court  will  admit  graduates  of  California- 
accredited  schooU  to  its  bar,  most  state 
bar  admission  rules  require  graduation 
from  an  ABA-approved  school.  First,  La 
Verne  believes  that  the  consent  decree 
does  not  restrain  the  ABA's  support  of 
her  admission  or  employer  requirements 
that  applicants  graduate  from  ABA- 
approved  law  schcx)ls.  Second,  La  Verne 
is  concerned  about  the  decree 
provisions  relating  to  the  physical 
fedlities  Standards  and  Interpretations. 
La  Verne  thinks  that  the  ABA  has 
required  costly  facilities  in  the  past  and 
is  particularly  worried  that  ABA 
Interpretations  wili  continue  to  prohibit 
the  leasing  of  law  school  fedlities. 
Third,  La  Verne  is  opposed  to  the  ABA's 
requirements  about  law  library  seating. 
Fourth,  La  Verne  wants  the  Justice 
Department  and  Court  to  carefully 
review  the  Special  Commission's 
proposals  regarding  calculating  the 
faculty  component  of  student-fecuhy 
rations.  Fifth,  La  Verne  fears  that  ABA 
inspection  teams  will  use  salary  data 
available  fior  other  sources.  Finally,  La 
Verne  believes  that  the  ABA  should 
ascertain  the  quality  of  law  schools  by 
measuring  sudi  outcomes  as  bar  passage 
rates. 

Preliminarily,  we  note  that  the 
consent  decree  is  tailored  to  remedy  the 
antitrust  violations  alleged  in  the 
Complaint:  Tbe  ABA's  acting  as  a  guild 
for  legal  educatore,  and  the  resulting 
competitive  distortion  of  the 
accreditation  process.  In  addition,  the 
decree  is  designed  to  remedy  the  four 
ABA  accreditation  practices  that  were 
alleged  in  the  Complaint  as  Sherman 
Act  violations.  This  is  the  purpose  of  a 
consent  decree:  to  provide  relief 
appropriate  for  the  allegations  in  the 
Complaint.  Microsoft,  56  F.3d  at  1448, 
1459. 

La  Verne's  first  concern,  whether  the 
ABA  has  encouraged  States  to  require 
graduation  from  an  ABA-approved 


<*MSL'8  commant  ia  responded  to  in  Section 
IV  Jl 


school  for  bar  membership,  is  outside 
the  scope  of  charges  in  the  Complaint 
and,  omsequently,  is  not  addressed  in 
the  proposed  Finel  Judgment.  Moreover, 
in  general,  an  organization's  lobbying  of 
state  agencies  is  immune  from  antitrust 
liability  under  Eastern  Railroad 
Presidents  Conference  v.  Noerr  Motor 
Freight.  Inc.,  365  U.S.  127  (1961),  and 
its  progeny.  The  feet  that  individual 
employen  may  reouire  graduation  from 
an  ABA-approved  lew  school  is  not ' 
itself  an  antitrust  violation  and  is 
outside  the  scope  of  the  Complaint  and 
relief  in  this  case. 

Second,  La  Vwne  is  concerned  about 
the  ABA's  rules  on  facilities.  As  we 
alleged  in  the  Complaint,  while 
adequate  physical  facilities  is  a  relevant 
fector  in  assessing  an  educaticmal 
program's  quality,  the  facilities 
standards  may  have  been  applied 
inappropriately  to  enhance  working 
concUtions  for  law  faculty.  The  ABA's 
facilities  standards  and  practices,  like 
others  addressed  in  Section  IV(D)  of  the 
Complaint,  raise  what  are.  in  essence, 
educational  policy  issues.  Hence,  imder 
the  decree,  they  have  been  initially 
referred  for  re-eValuation  to  the  S[>ecial 
Commission. 

Third,  the  issue  of  library  seating  is 
not  raised  in  the  Complaint  and  is,  thus, 
not  a  part  of  this  proceeding. 

Fotuth,  with  regard  to  the  student- 
faculty  ration  issue,  the  Department  has 
requiied  that  this  question  of 
educational  policy  be  reconsidered 
through  aprocess  not  infected  by 
capture.  The  Department  will  carefully 
review  the  Special  Commission's  report. 

Fifth,  the  consent  decree  expressly 
forbids  the  ABA  from  taking  any  actions 
that  impose  salary  requirements  or 
using  law  school  compensation  data  in 
connection  with  the  accreditation  or 
review  of  any  law  school.  Consequently, 
ABA  inspection  teams  cannot  use  any 
such  data,  regardless  of  its  source, 
without  the  defendant  risking  contempt 
sanctions. 

Finally,  outcomes,  like  bar  review 
passage  rates,  may  be  a  useful  measure 
of  educational  quality.  This  is,  however, 
an  issue  of  educational  policy,  not  an 
antitrust  issue  and  is  outside  the  matters 
alleged  in  the  Complaint. 

2.  Reynaldo  G.  Gerza  School  of  Law 
(Exhibit  19) 

Reynaldo  G.  Garza  School  of  Law 
("Garza")  is  a  Texas  law  school  that  is 
not  approved  by  the  ABA.  The  Texas 
Supreme  Court  mandates  that  bar 
applicants  be  graduates  of  ABA- 
approved  law  schools.  Garza  complains 
that  the  proposed  consent  decree  does 
not  deal  with  the  requirement  that  bar 
applicants  be  graduates  of  ABA- 


approved  law  schools  and  the  eRect  of 
this  Standard  on  graduates  of 
imapproved  law  schools.  Second,  Garza 
alleges  that  the  consent  decree  does  not 
address  the  ABA  requirement  of  a  core 
library  collection.  Third,  the  decree 
does  not  address  the  ABA's  requirement 
that  law  schools  have  a  full  time  law 
librarian. 

We  respond  by  noting,  first,  that  the 
decree  was  tailored  to  address  the 
antitrust  violations  alleged  in  the 
Complaint.  The  Complaint  does  not 
challenge  state  requirements  that  bar 
applicants  must  graduate  from  ABA- 
approved  schools.  The  actions  of  States 
are  exempt  from  the  antitrust  laws 
imder  tbe  "state  action"  doctrine 
announced  in  Parker  v.  Brown,  supra. 

The  ABA  Standards  on  core  library 
collection  and  foil-time  librarian 
administrators  are  not  challenged  in  the 
Complaint  as  antitrust  violations  and 
appear  to  involve  solely  questions  of 
educational  policy. 

E.  Graduates  of  Unapproved  Law 
Schools 

The  United  States  received  13 
comments  from  students  and  graduates 
of  law  schools  that  are  not  accredited  by 
the  ABA.  Among  the  schools 
represented  are  Texas  Wesleyan  School 
of  Law,  the  Commonwealth  School  of 
Law  in  Massachusetts,  an  unnamed 
state-accredited  law  school  in  Alabama, 
and  five  California  schools:  Western 
State  University  in  San  Diego;  West  Los 
Angeles  School  of  Law;  Clendale 
University  College  of  Law;  People's 
College  of  Law;  and  an  imnamed  law 
school.  The  majority  of  these  comments 
describe  the  consequences  of  ABA 
accreditation  for  graduates  of  law 
schools  not  approved  by  the  ABA. 

Ten  graduates  and  students  criticized 
the  rules  in  various  States  that  require 
bar  applicants  to  graduate  from  ABA- 
approved  law  schools  only.  They 
suggested  that  the  consent  decree 
abolish  or  weaken  these  rules.  These 
graduates  were:  Deborah  Davy  (Western 
State  University)  (Exhibit  20);  Joel 
Hauser  (People's  College  of  Law) 
(Exhibit  21);  Wendell  Lochbiler  (West 
Los  Angeles  School  of  Law)  (Exhibit  22); 
Larry  Stem  (Glendale  College  of  Law) 
(Exhibit  23);  Julie  Ann  Giantassio 
(Western  State  University]  (Exhibit  24); 
Robert  Ted  Pritchard  (enrolled  in 
unnamed  non-ABA  approved  law 
school)  (Exhibit  25);  Donald  H.  Brandt. 
Jr.  (Texas  Wesleyan  University)  (Exhibit 
26);  David  White  (Western  State 
University)  (Exhibit  27);  Bill  Nevnnan 
(an  unnamed  unaccredited  California 
law  school)  (Exhibit  28);  and  Russell  R. 
Mirabile  (school  not  named)  (Exhibit 
29). 


63776 


Fsdanl  RagiHer  /  VoL  60.  No.  238  /  Tuesday,  Decnnber  12,  1995  /  Notices 


Federal  fUgister  /  Vol.  60,  No.  238  /  Tuesday.  December  12.  1995  /  Notices 


63777 


1  2 


Ms.  Davy.  Mr.firitchard,  and  Mr. 
Stem  suggected  tnat  graduates  of  state- 
acoedited  law  at^och  should  be 
allowed  to  take  aiiy  state's  bar 
exan^natian.  Mr.  Minbile  proposed 
waiving  graduate^  of  all  unapproved 
schools  into  the  bar.  Mr.  Brandt 
proposed  eliminanng  the  ABA's  power 
to  accredit  law  schools.  Mr.  Brandt 
alleges  that  his  school.  Texas  Wesleyan 
University,  was  gtanted  |»ovisional 
ABA  approval  ontthe  condition  that  it 
graduate  its  thirdtyear  class  hekm 
reoeivim  that  ajqfrovaL  Hence.  Mr. 
Brandt  (Bd  not  graduate  from  an  ABA- 
apraoved  law  sdipol. 

The  ABA  does  <iot  itself  set  state  bar 
admissicn  criteri4  Approximately  42 
States  require  graduation  from  an  ABA- 
approved  school  as  a  condition  for 
sitting  for  the  bar«  Such  state 
requiraments  Call  iwithin  the  "state 
action"  immunitjl  frran  antitrust 
prosecution  recoguzed  by  the  Supreme 
Court  in  Parker  v.  Brown,  sum,  and  its 
progeny.  Consequently,  we  did  not  and 
cannot  address -state  bar  admission 
requirements  in  the  proposed  Final 
Judgment. 

Five  comments  discuss  gradiiates  of 
unapproved  law  schools  being  denied 
admissicm  into  adi^ced  legal  degise 
("LL.M")  prograias  at  ABA-approved 
law  schools.  Ms.  pavy  contends  that  the 
ABA  intrudes  upon  the  discretion  of  the 
law  schools  and  proposes  amending  the 
Final  |ud^ent  to  make  all  individuals 
holding  8  Juris  Dector  degree  eligible  for 
admission  into  ABA-approved  LLM. 

Erognms.  Mr.  Lochbiler  explained  that 
e  was  denied  adbiission  into  a  number 
"^  ABA-approved  LL.M.  and  J.D. 
pro-ams;  each  institution  refused  to 
accept  a  graduate  of  an  unaccredited 
school.  Mr.  Stem  said  that  he  was 
denied  admission  into  LL.M.  programs 
because  no  ABA-approved  school 
would  consider  l|im  without  risking  its 
accreditation.  Mrt  White  was  recently 
denied  admission  to  an  LL.M.  program 
at  an  ABA-accredited  Florida  law 
school.  He  daimed  the  school  would 
not  chaage  its  policy  regardless  of  the 
consent  decree.  Mr.  Brandt  noted  that 
has  continued  educational  options  have 
been  limited,  but]  did  not  describe  these 
options. 

Under  the  con^t  decree,  the  ABA 
may  not  bar  a  law  school  from  enrolling 
a  member  of  the  bar  or  a  graduate  of  a 
state^ccredited  law  school  in  an  LL.M. 
or  other  post-J.D.:  program.  Previously, 
the  ABA  Standards  had  barred  law 
schools  from  doi|ig  so.  The  decree 
permits  individi^  law  schools  the 
discretion  to  adi*it  whom  they  want  in 
their  graduate  programs. 

Five  comments  focus  on  the  ABA's 
rules  prohibiting  approved  schools  from 


offeringtranslBr  credit  for  courses  at 
unapproved  law  schools. 

The  author  of  one  comment,  who 
wished  to  remain  anonymous, 
graduated  from  a  state-accredited,  but 
not  ABA-approved,  law  school  and  is  a 
member  of  the  bar  (^bdiilnt  30).**  He 
wrote  that  the  dean  of  an  ABA  law 
school  in  another  State  refused  to  grant 
credit  for  any  of  his  courses.  The  dean 
was  aware  of  the  proposed  Final 
Judgment.  The  author  believes  that  the 
proposed  Final  Judgment  should  be 
modified  to  prevent  approved  schools 
from  refusing  to  grant  credit.  Mr. 
Prichard  described  an  admissions 
representative  of  an  ABA-approved 
California  law  school  wdio  told  him  that 
the  institution  does  not  accept  any 
credits  earned  at  a  non-ABA  school.  The 
admissions  representative  allegedly 
stated  that  the  consent  decree  did  not 
change  this.  Mr.  Prichard  advocates 
several  modifications  to  the  proposed 
Final  Judgment,  including  requiring  all 
law  schools  to  sign  the  consent  decree 
and  mandating  that  all  state-accredited, 
law  schools  be  automatically  granted 
provisions  approval  by  the  ABA. 

In  his  comment,  Frank  DeCiacomo 
proposes  deleting  from  the  proposed 
Final  Judgment  the  phrase  in  Section 
IVP)(2)  that  allows  the  ABA  to  require 
that  "two-thirds  of  the  credits  required 
for  graduation  must  be  successfully 
completed  at  an  ABA-approved  law 
school."  (Exhibit  31).  Mr.  DeCUacomo 
contends  that  the  provision  deters 
competition  from  non-ABA  law  schools. 
He  alleges  that  ABA-approved  schools 
have  few  seats  for  transfer  students  and 
that  transfer  applicants  from 
unaccredited  schools  are  viewed  less 
favorably  than  students  from  ABA- 
approved  law  schools  who  are 
perceived  as  having  achieved  greater 
academic  achievement. 

James  B.  Healy  submitted  to  the 
Government  a  iMckground  brief  by 
himself  and  three  other  students 
detailing  the  closure  of  the  unaccredited 
Commonwealth  School  of  Law.  The 
closure  prevented  them  from  graduating 
(Exhibit  32).  The  four  unsuccessfully 
soudlt  to  transfer  to  15  law  schools  with 
<Tedit  for  their  courses  at 
Commonwealth.  Mr.  Healy  inquires 
whether  the  students  have  any  recourse. 
Finally,  Mr.  Mirabile  believes  ABA- 
approved  schools  should  give  complete 
credit  for  all  work  at  imapproved  law 
schools. 

Under  the  consent  decree,  the  ABA 
may  not  prevent  ABA-approved  schools 


''The  author  requested  h^ing  hU  name  and 
address  withheld  imm  the  comment  because  he  ha* 
an  application  pending  with  an  ABA-approved  law 
school.  We  have  redacted  this  information  in  the 
copy  of  the  coaunent  filed  with  the  Court 


from  ofiisring  transfer  credit  for  woii: 
sucoessfidlv  completed  at  a  state- 
accredited  law  sdiooL  The  decree 
allows  the  ABA  to  require  that  two- 
thirds  of  the  credits  required  for 
graduation  be  successfully  completed  at 
an  ABA-approved  law  school.  As  with 
the  LL.M.  programs,  the  decree  leaves 
the  choice  of  whether  to  offer  transfer 
credits  to  the  individual  school.  Some 
schools  may  choose  to  do  so:  others  may 
not 

Mr.  DeGiacomo  proposes  eliminating 
the  requirement  that  two-thirds  of  the 
credits  be  completed  at  an  ABA- 
approved  law  school  and  Mr.  ^rabile 
proposes  granting  credit  for  all  work  at 
unapproved  law  schools.  For  reasons  of . 
educational  policy,  an  accrediting 
agency  may  require  that  the  bulk  of  an 
education  be  completed  at  the  degree- 
granting  institution.  The  two-thirds 
requirement  allows  the  ABA  to  ensure 
quality  control— the  legitimate  purpose 
of  acoeditation.  The  decree  provision 
rests  on  the  ABA's  existing  parallel  rule 
for  credit  for  coiuses  completed  at 
foreign  law  sdiools,  a  rule  that  did  not 
so  directly  impUcate  the  guild  interests 
that  distorted  the  rule  for  transfers  from 
domestic  sdiools. 

In  addition  to  comments  about  bar 
admission  and  LLM.  requirements,  Mr. 
Stem  pointed  out  that  the  ABA's 
student-fecnlty  ratio  rules  that  no 
'rational  application  to  educational 

Duality  because  they  excluded  part-time 
ic\ilty  from  the  ratio.  Evidence  that 
anticompetitive  purposes  had  distorted 
the  formulation  of  the  present  student- 
feculty  ratio  rule  was  the  basis  of  the 
Department's  allegation  in  the 
Complaint.  But  low  student-feculty 
ratios  may  ensure  smaller  classes  and 
more  student-faculty  contact,  desirable 
educational  outcomes.  Because  of  this, 
the  Special  Commission  will  have  the 
first  opportunity  to  address  this 
educational  policy  issue. 

F.  Other  Practicing  Attorneys 

The  Justice  Department  received 
comments  from  five  other  practicing 
attorneys. 

1.  William  A.  Stanmeyer  (Exhibit  33) 

William  A.  Stanmeyer  is  a  practicing 
attomey  and  former  law  professor.  He 
commends  the  Justice  Department  for 
bringing  this  action.  He  believes  that 
many  of  the  ABA's  Standards  are 
irrelevant  to  quality  legal  education, 
sometimes  vague,  and  often  applied 
arbitrarily.  Mr.  Stanmeyer  is  troubled  by 
outgoing  ABA  President  George 
BushneU's  denial  of  any  wrongdoing 
and  feen  that  the  ABA  will  resist  real 
change. 


The  Justioe  Department  agrees  that 
some  of  the  ABA's  accreditation 
practices  had  littfe  to  do  with  quality. 
The  decree  is  designed  to  remedy  these 
problems.  In  terms  of  Mr.  BushneU's 
comment,  a  defendant  is  not  required  to 
admit  to  the  charges  in  the  Complaint  as 
part  of  a  settlem«it.  This  is  one  of  the 
incentives  to  enter  a  decree  instead  of 
proceeding  to  trial.  Finally,  the 
Department  expects  that  the  contempt 
sanction  will  be  sufficient  to  ensure  that 
the  ABA  will  abide  by  the  decree. 

2.  Four  Concerned  Lawyen  (Exhibit  34) 

The  Justice  Department  received  an 
anonymous  comment  from  "4 
Concerned  Lawyere."  They  congratulate 
the  Department  on  the  consent  decree. 
They  are  concwned  about  having  the 
ABA's  Consultant  on  Legal  Education, 
Jim  White,  reporting  to  ihe  ABA's 
Executive  Director,  Bob  Stein.  They  fear 
that  friendship  between  White  and  Stein 
virill  prevent  the  latter  from  effectively 
supervising  the  former.  Second,  the  four 
wish  th^me  Justice  Department  would 
investigate  the  relationwip  between 
Consultant  White  and  Indiana 
University,  where  he  teaches,  and 
examine  the  payment  arrangranents 
between  them. 

In  response,  we  note,  preliminarily, 
that  the  decree  does  not  require  the 
Consultant  to  report  to  the  Executive 
Director.  Moreover,  there  are  strong 
incentives  to  ensure  that  the  terms  of 
the  decree  are  carried  out.  Violations  of 
the  consent  decree  are  punishable  by 
contempt  sancticms.  In  feet,  the 
Consultant  and  Executive  Director  must 
sign  annual  certificates  acknowledging 
this.  In  addition,  the  decree  opens  up 
the  ABA's  accreditation  operations  to 
more  scmtiny.  The  Accreditation 
Committee,  Council,  and  Standards 
Review  Cmnmittee  will  have  many 
members  who  are  not  affiliated  with  law 
schools.  The  payment  antitrust  concern 
or  relate  to  the  antitmst  violations 
alleged  in  the  Complaint. 

3.  Frederick  L.  Judd  (Exhibit  35) 

Frederick  L.  Judd  is  an  attomey, 
certified  public  accountant,  and  a 
graduate  of  Brigham  Young  University 
("BYU")  law  school.  He  fears  that  the 
ABA's  requiring  law  schools  to  set 
schedules  that  limit  the  amount  of  time 
students  can  work  excludes  students 
who  need  to  work  to  pay  for  law  school. 
Mr.  Judd  wished  to  work  as  a  C.P.A. 
while  a  full-time  BYU  student,  but  was 
prevented  from  setting  up  a  class 
schedule  that  would  enable  him  to  work 
during  the  day. 

The  ABA's  Standard  limiting  full-time 
students  to  20  hours  of  work  per  week 
does  not  raise  antitrust  concerns  or 


relate  to  die  violations  alleged  in  the 
Complainh  Tliere  may  be  strong 
educational  policy  reasons  to  limit 
students'  worii  so  they  may  devote  more 
time  to  their  studies. 

4.  Michael  L.  Coyne  (Exhibit  36) 

Michael  L  Coyne  is  an  attomey  in 
private  practice  in  North  Andover, 
Massachusetts,  and  is  also  associate 
dean  of  MSL.  In  his  comment.  Dean 
Coyne  ccnnplains  about  deposition 
testimony  of  former  Accreditation 
Committee  Vice  Chairman  Claude 
Sowle  and  ABA  Consultant  on  Legal 
Education  James  White,  taken  by  MSL 
in  its  private  action  against  the  ABA. 
Dean  Coyne  believes  that  their 
testimony  about  salaries  is  at  odds  with 
Paragraphs  15  and  16  of  the  United 
States'  Complaint,  in  which  we  allege 
that  the  ABA  collected  selary  data  for 
peer  schools  and  found  that  schools 
which  paid  salaries  below  the  median 
were  non-compliant.  Dean  Coyne  says 
that  Mr.  Sowle  testified  in  the  private 
action  that  the  ABA  has  not  paid 
attention  to  geographic  or  competitive 
salary  information  for  some  time.  He 
asks  the  Department  to  clarify  whether 
this  testimony  contradicts  documentary 
evidmce  held  by  the  Justice 
Department. 

Dean  Coyne  also  seeks  disclosiue  of 
materials  that  were  obtained  under  the 
Antitmst  Civil  Process  Act,  15  U.S.C. 
S§  1311-1314.  The  Act  imposes  strict 
disclosure  limits  on  the  Government  (15 
U.S.C.  1313  (c)  and  (d),  and  the 
Government  must  comply  with  them. 
The  "Government's  Opposition  To 
MSL's  Motion  For  Intervener  Status  and 
For  Determinative  Documents  And 
Materials,"  filed  on  October  10, 1995, 
addresses  MSL's  request  for  documents 
in  more  detail.  Were  the  Court  to  order 
production  of  the  dociunents,  there 
would  be  a  substantial  chilling  effect  on 
the  Department's  work.  Defendants 
would  be  less  willing  to  enter  consent 
decree  because  they  would  fear  it  would 
lead  to  the  production  of  their 
doomients.  MSL  has  a  private  action 
against  the  ABA  and  has  sought 
discovery  in  that  action.  That  is  the 
proper  forum  for  MSL's  discovery 
requests. 

Dean  Coyne  also  attached  pages  207- 
08  of  Mr.  Sowle's  testimony  to  his 
comment.  On  those  pages,  Mr.  Sowle 
admitted  that  the  Accreditation 
Committee  considered  how  salaries  paid 
by  a  school  compared  to  those  paid  by 
its  peers.  Dean  Coyne's  concern  as  to  the 
substance  of  the  deposition  testimony 
regarding  the  use  of  salary  information 
does  not  seem  directly  relevant  to  the 
issue  in  this  APPA  proceeding.  That 
issue  is  whether  entry  of  the  proposed 


consent  decree  is  in  the  pubUc  interest 
Regardless  of  the  testimony,  the  reUef 
proposed  adequately  deters  the 
defendant  from  using  the  accreditation 
process  to  fix  salaries. 

5.  Jackson  Leeds  (Exhibit  37) 

Mr.  Leeds  beUeves  that  the  consent 
decree  will  allow  state  courts  to  violate 
antitrust  laws  in  regulating  admissions 
to  the  bar. 20  Mr.  Leeds  beUeves  that  the 
New  York  Court  of  Appeals  wrongly 
requires  law  schools  to  be  approved  by 
the  ABA,  American  Association  of  Law 
Schools,  or  the  New  York  State 
Department  of  Education.  Moreover,  Mr. 
Leeds  apparently  requested  from  the 
aty  Univereity  of  New  York  l^w 
School  at  Queens  CoUe^ge  ("CUNY")  a 
copy  of  the  ABA's  site  inspection  report 
for  CUNY.  CUNY  apparently  refused 
because  distribution  of  the  report  is 
limited  to  those  authorized  to  receive  it 
by  the  ABA's  Council  of  the  Section  of 
Legal  Education.  Mr.  Leeds  also  is  upset 
that  CUNY  admits  students  with  low 
traditional  indicators  (test  scores  and 
GPAs),  and  claims  that  CUNY  does  not 
enforce  class  attendance  policies. 

In  response,  the  Justice  Department 
notes  that,  under  Parlcer  v.  Brown, 
supra,  and  its  progeny,  the  actions  of 
the  state  courts  in  determining  bar 
admissions  or  in  approving  law  schools 
are  immime  from  antitrust  prosecution. 
CUNY's  apparent  refusal  to  give  Mr. 
Leeds  the  inspection  report.  CUNY's 
admissions  standards,  and  its  class 
attendance  poUcies  do  not  raise 
antitrust  issues  and  are  not  related  to 
the  subject  matter  of  the  Justice 
Department's  Complaint  in  this  action. 

G.  Members  of  the  General  Public 

The  Justice  Department  received 
comments  from  three  individuals  whom 
we  cannot  identify  as  being  in  any  of  the 
preceding  categories. 

1.  Robert  Reilly  (Exhibit  38) 

Robert  Reilly  is  concerned  about 
practicing  lawyers  who  are  graduates  of 
unapproved  law  schools  but  who  are 
unable  to  practice  in  many  States 
because  those  States  require  graduation 
from  ABA-accredited  law  schools.  Mr. 
Reilly  believes  that  the  States  impose 
this  requirement  to  limit  competition 
and  to  deny  graduates  of  unapproved 
law  schools  the  ability  to  practice  law 
in  the  place  they  wish  to  live. 

State  bar  admission  requirements 
restricting  bar  membership  to  graduates 
of  ABA-approved  schools  may  limit 
competition,  but  they  cannot  be 


"»It  is  not  entirely  clear  that  Mr.  Leeds  is  a 
practicing  attomey.  His  letter  indicates  legal 
training  and,  hence,  we  have  classiHed  him  here  as 
such. 
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challengKl  under  tie  andtnist  laws 
because  of  the  "sttjte  action"  inununi^ 
doctrine  amiounodd  by  the  Supreme 
Court  in  Parker  v.  Brown,  supra. 
Conaequently,  such  raquimmentsare 
beyond  our  esiiiMo^ment  jotisctictitm. 

2.  Robert  W.  HalK^xhibit  39) 

Robert  Hall.  Pre^dantend  Dfaecfor. 
Hawaii  Inslttute  fb^  Kosodal  Researdi. 
oxpf  Bsaed  diasatia^ction  with  the 
propoaad  Final  Judgment,  primarily 
because  he  believe!  dut  it  does  not 
remedy  the  ABA'S  Vole  la 
"anticompetitive  admkwlans  processes 
required  byihe:ABA  in  the 
accraditati«n  prooeas."  In  particuiar,  he 
critidxadthe  cmtipi  of  the  Law  School 
Admiadoos  Couacfl  ("LSACO  by  ABA- 
apnrovad  law  sdiools.  He  does  not 
bMieve  that  law  schools  should  use  the 
LSAC's  aptitude  teat  (the  'XSAT")  in 
the  admissions  prcicesa. 

While  the  ABA'dAooeditation 
Standards  require  mat  law  sdiools  use 
the  LSAT,  or  a  conipaiBble  aptitude  test, 
we  do  not  know  th*t  the  ABA  rsquiies 
law  schools  to  mai^xtain  median  LSAT 
scixes.  The  ABA's  kequiiement  appears 
conaistent  with  De|Mrtment  of 
Education  regulations  mandating  that 
accrediting  aomci^  reouire  that 
accredited  schools  employ  a  suitable 
aptitude  test  to  saraen  applicants. 
Whether  the  LSAT,  or  any  other  test,  is 
a  reliable  indicatioti  of  an  aptitude  for 
a  field  of  study  aeeins  to'involve 
educational,  not  aqtitrust.  policy ' 
questions.  This  issae  is  aLto  not  raised 
in  the  Complaint.  ' 

Mr.  Hall  also  criticized  the 
domination  of  the  |bw  school 
accreditation  process  by  insiders  and 
the  lack  of  publk:  involvement  in  the 
accreditation  procQn.  We  recognize  this 
]m)blem  and  tne  cc^israt  decree 
remediee  it  by  introdiidng  more  people 
outside  of  legal  edifcation  into  the 
accreditation  proctta  and  by-setting 
term  limits  for  m«$bers  of  the 
committees  that  oversee  law  school 
accreditation.  Mr.  Hall  further  believes 
that  the  inaidn  status  of  some  members 
of  the  Special  Commiaaion  may  have  the 
eflsct  of  putting  the  fox  in  charga  of  the 
chicken  house.  Th^  pn^>osed  consent 
decree  answos^tiii^.  too.  by  requiring 
that  the  ABA's  Boald  of  Governors 
review  the  %tecial  Commission's 
findings.  Additionally,  the  Justice 
Depaitment  may  challenge  the  Special 
Commission's  recommemlaUons  in  this 
case. 

Mr.  Hall  further  believes  that  the  ABA 
has  boycotted  any  law  school  that  does 
not  have  small  dasaes  for  at  least  some 
part  of  its  total  insttuctional  program. 
He  beUevea  it  will  be  cosUy  for  a 
proprietary  school  to  offer  small  classes. 


In  response,  we  note  diatthe  sizeof 
classes  usually  raises  issues  of 
educational  pcriicy.  An  accrediting 
agency  may  require  some  small  classes 
so  students  benefit  from  greater  teacher 
contact. 

Finally,  Mr.  HaU  criticizes  the  ABA 
Interpretation  requiring  law  schools  to 
have  bdlities  that  are  owned  rather 
than  leeaed.  He  points  out  that  this  may 
be  a  problem  in  areas  where  land  and 
buildings  are  extremely  expensive.  In 
response,  the  Justice  Department  notes 
that  the  decree  is  tailored  to  the 
antitrust  violations  alleged  in  the        * 
Complaint.  The  ABA  is  not  chareed 
with  violating  the  antitrust  laws  by 
virtue  of  all  of  its  fedlities  standards, 
induding  its  rules  regarding  leased 
fedlities  or  their  implemmtation. 

3.  Amrit  Lai  (Exhibit  40) 

Amrit  Lai  wrote  to  ccmgratulate  the 
Justice  Department  on  the  consent 
decree.  Dr.  Lai  believes  that  state  ber 
examiners  allegedly  manipulate  bar 
exam  results  to  limit  bar  admissions. 
The  Supreme  Co\ut,  in  Hoover  v. 
Ronwin,  466  U.S.  558  (1984).  held  that 
the  state  action  immunity  doctrine 
protected  one  state  supreme  court's  bar 
admissions  restrictions  firom  an  antitrust 
claim  that  made  similar  allegations.  Dr. 
Lai  also  alleges  that  the  Pennsylvania 
Board  of  Law  Examiners  discriminate 
on  the  basis  of  age,  ethnic  identity,  and 
national  origin.  These  toncems  do  not 
relate  to  the  matters  alleged  in  the 
Complaint 

H.  Massachusetts  School  of  Law  (Exhibit 
41) 

MSL  has  filed  a  massive  83-page 
comment  with  an  Appendix  and  about 
400  pages  of  Exhibits.  MSL  previously 
filed  an  Intervmition  Motion  that  bodi 
parties  oppose.  MSL  was  denied 
accreditation  by  the  ABA  in  1994  and 
has  filed  an  antitrust  case  against  tiie 
ABA  in  the  Eastern  District  of 
Pennsylvania.  Last  month,  MSL  filed  a 
second  action  against  the  ABA  in  a 
Massachusetts  state  court,  alleging 
unfeir  competition,  fraud,  and  other  '■ 
matters.  MSL's  comment  recommends 
nimierous  changeb  in  the  proposed 
Final  Judgment,  the  delay  of  its  entry, 
and  the  vast  production  of  documents 
and  materials  from  the  Justice 
Department's  investigatory  files.  The 
Government  opposes  the  requested 
modifications  and  recommends  no 
delay  in  the  entry  of  the  Final  Judgment. 
We  also  oppose  MSL's  "discovery" 
request,  believing  that  it  is  particularly 
inappropriate  to  grant  discovery 
collaterally  in  an  APPA  proceeding  to  a 
party  whose  discovery  requests  have 
been  denied  in  its  OMm  litigation. 


I.  Capture 

MSLdoes  not  beUevethat  the 
propoaed  consent  decree  adequately 
remedies  the  "capture"  of  the  ABA 
accreditation  proceaa  by  the  group  that 
benefited  from  it.  MSL  suggests^  as  more 
effective  remedies,  requiring  the  ABA  to 
chooee  "|»ocompetitive"  nmninees  for 
the  Coundl  and  Committee  (MSL 
provides  the  names  of  21  possible 
nominees),  and  banning  any  members  of 
the  "insider"  group  (MSL  lists  about  47 
"inaidera"  and  about  32  of  their  ■ 
"helpers")  from  further  partfdpation  in' 
accreditation.  It  urges  that  the  decseO 
should  ban  "the  ABA  from  violating  the 
Sherman  Act  through  use  of  its  other 
accreditation  criteria  to  achieve  - ' 

anticompetitive  purposes."  Commmt,  p. 

II.  The  Government  believes  diat  it  is 
inappropriate  for  it  or  the  Court  to 
nricromanage  the  defeiklant's 
accreditation  activities  to  require  that 
certain  people  be  designated  to 
partidpate  in  accreditation  and  othenn' ' ' 
prohibited.  Such  relief  would  be 
extraordinary  and  unique  among 
consent  decrees.  Enjoining  the  ABA 
fitmi  violating  the  Sherman  Ad  in  its 
application  of  its  remaining 
accreditation  criteria  is  at  the  other 
extreme— so  vague  as  to  add  littie 
effective  relief.  This  is  because  such  a 
provision  requires  a  Rule  of  Reason  trial 
just  to  enforce  a  contempt  action.  'The 
consent  decree's  limits  on  law  sdiool 
feculty  participation  on  governing 
committees,  the  required  involvement  of 
"outsiders"  on  site  inspections,  and  the 
dose  involvement  of  the  ABA's  Board, 
itself  uiidoubtedly  independent  from 
accreditation  "insider"  control,  are 
reasonable  measures  to  eliminate  the 
capture  of  the  accreditation  process.*^ 

MSL  claims  that  the  ABA  has  violated 
the  consent  decree  by  adding  an  extra 
academic  to  the  Section  of  Ugal 
Education's  Nominating  Committee  and 
that  the  new  data  questionnaire 
circulated  by  the  ABA  to  law  schools  • 
requests  data  from  which  average  and, 
pcMsibly,  individual  salaries  can  be 
calculated  is  in  violatiui  of  the  decree. 
Our  information,  however,  is  that  no 
additional  academics  have  been  added 
to  the  Nominating  Committee  since  the 
decree  was  filed,  and  that  the  event  that 
MSL  describes  took  place  last  year.  The 
1995-96  Nraninating  Coonmittee  has  one 
legal  educator.23  As  to  the  data 


"  Th*  ABA'a  Board,  indepoident  of  consmt 
dacTM  raquirenwnts,  has  alio  required  the 
Conaaltant  of  the  Section  of  Legal  Education  to 
report  to  the  ABA's  Executive  Diractcr. 

"The  NomlraiHiig  Conunlttee  members  are  a 
Caliioniia  prectttioner,  a  law  school  librarian,  a 
university  president  (who  is  a  former  law  school 
daen).  a  Nwraska  practitioner,  and  a  non-lawyer 


questionnaire,  our  understanding  is  that 
average  salariesxannot  be  calculated, 
except  in  the  most  gross  fa^on.  and 
that  individual  salvias  cannot  be 
calculated  in  any  feshion  from  the  data 
being  colleded.  Moreover,  the 
aggregated  salary  expense  data  the  ABA 
oolleds  is  not  given  to  the  Accreditation 
Committee,  the  Coundl  or  members  of 
site  teams,  and  is  not  used  in 
oonnecticm  tvith  law  school 
accreditation.  The  Justice  Department 
does  not  objed  to  the  collection  of  this 
data  as  long  as  it  cannot  be 
disaggregated. 

2.  Secrecy 

MSL  paints  out  Aat  the  ABA's 
accreditation  Aandards  and 
Interpretations  are  often  quite  general. 
Their  conteitt  has  been  supplied  by  the 
enfrMoement  process  and  by  the  poUdes 
folknved  l^  enforcement  officials.  MSL 
believes  that  a  simple  cure  for 
m<Hutoring  the  ABA's  actual 
accreditation  practices  would  be  to 
require  that  all  documwits  created 
during  the  accreditation  process  be 
made  public. 

The  proposed  Final  Judgment  does 
require  the  defendant  to  publish 
aimually  the  nmnes  of  those  who 
partidpate  in  donestic  and  foreign  site 
inspections  and  the  schools  inspected. 
Additi<»alW.  the  Coundl  must  report  to 
the  Boerd  aU  sdiools  under 
accreditati<m  review  and  the  rsason  the 
law  adioels  are  stiU  under  review.  The 
Coundl  must  also  ^>prove  and  the 
Board  review  aU  annual  and  site 
inspectieB  data  questiOBnaires  sent  to 
law  scfaoola.  Ouriatarviews  indicated 
that  some  individuals  thought  that 
schools  and  aile  inspectors  raigbt  be 
ial^ted  in  soaae  respects  if  their  free 
exchange  of  views  diuring  the 
mccndiMtkm  process  were  asada  p«d>lic. 
Since  thia  appears  to  be  a  aaatter 
implicating  lagitiflule  aooeditation 
proceos  oaaoana.  the  Govenaaeat  was 
rahKtant  to  indude  total  diaclosure  as 
Mquired  antitrust  relief 

3.  The  Special  Commission 

MSL  attadu  the  composition  of  the 
Special  CoBunisaion,  claiming  that  they 
wMe  appointed  by  the  two  imaaediate 
pest  Chainnm  of  the  Coundl  and  that 
at  least  8  of  the  15  commissioners  "are 
part  of  Um  heart  and  soul*  *  'orara 
doaely  tied  to  the  capturing  inside 
groups."  "  Coaament,  p.  20.  While 
many  of  the  members  of  the  Spedal 
CommisdoD  have  had  close  ties  to  the 


ABA  and  its  accreditation  activities,  its 
membership  is  six  legal  academics 
(including  one  well-kiown  critic  of 
ABA  accreditation),  two  judges,  one 
university  president  (a  past  ABA 
president  and  Council  Chair),  five 
practitioners  (including  one  critic  of 
ABA  accreditation),  and  one  public 
member  (the  president  of  the  League  of 
Women  Voters) .  The  Spedal 
Commission  had  been  established  by 
the  ABA.  prior  to  settiement 
negotiations  with  the  Government,  to 
m^  a  comprehensive  review  of  the 
ABA's  accreditation  of  law  schools.  The 
Government  will  dosely  examine  its 
report.  The  proposed  decree  leaves 
matters  that  have  legal  educational 
policy  implications  to  the  Spedal 
Commission.  The  ABA  had  initiated  the 
Spedal  Commission  in  response  to 
critidsms  prior  to  the  filing  of  the 
Department's  case  and  it  is  reasonable  to 
give  the  first  opportunity  to  address 
tiiese  policy  intwests  to  the 
Commission.  The  Spedal  Commission's 
recommendations  are  subjed  to  the 
approval  of  the  ABA's  Board.  The 
Government  may  challenge  any 
proposal  with  reaped  to  tite  six  subjects 
enumerated  in  the  proposed  consent 
decree.2^  IIm  Government  expects  that 
it  and  the  defendant  will  resolve  any 
differences  that  may  develop  so  that 
court  involvement  in  the  process  will  be 
unnecessary. 

MSL  claims  that  this  process  involves 
loMthy  delays,  possibly  15-18  months, 
and  requests  that  either  the  Court  delay 
entry  of  tfew  deoee  imtil  the  Spedal 
Omuniasion's  report  is  adopted  and 
approved  l^  the  Board  and  Justice 
DepartaMnt.  or  that  the  Court  should 
allow  third  partiea  the  opportunity  to 
comment. . 

While  we  do  not  expect  anything  so 
lengthy  as  a  15-18-month  delay,  entry 
oTtne  decree  should  occur  now.''  The 
decree  has  established  a  reasonable, 
defensibfe  remedy  to  treating  the 
allegations  in  the  Complaint.  Spedfic 
practices  tiiat  clearly  violate  the 
antitrust  laws  and  cannot  be  justified  on 
educaftioaal  policy  ground  have  been 
immediately  aij<^ned.  The  process  that 
produced  these  ^1  othn-  accreditation 
rules  is  in  the  process  of  reformation, 
with  the  initial  work  being  done  by  the 
ongoing  Special  Commission,  subjed  to 
later  approval  by  the  ABA  Board  and 
Justice  Department. 

The  public  has  had  the  opportunity  to 
comment  on  the  subjed  areas  referred  to 


public  aMOibar.  The  tem  of  the  individual 
mentiaiied  by  MSL  expired  last  sanmar. 

»  Only  two  of  tka  CommiasiaMrs  ate  listed  in 
MSL's  eMunenben  ef  Ae  7S  "insidan"  and 
"helpers"  gnmp.  Cmraent.  p.  6  n.4. 


M -nia  (ix  subiecU  an  a  sanall  part  of  tbe  Special 
CoHunisaioa's  entire  report. 

"Hie  decree  can  be  entered  onoe  the  connenu 
and  the  naspawiii  have  been  p«blished  in  the 
Fedanl JkufMr  end  the  Gevemment  has  certified 
to  the  Cawt  ooMpliaKe  with  the  APPA. 


the  Spedal  Commission  and  some, 
including  MSL,  have.  Certainly,  if  third 
parties  have  comments  or  complaints 
about  the  Special  Commission's  report, 
which  will  be  made  public  the  Justice 
Depaitment  welcomes  and  will  consider 
those  comments.  2B  We  have  often 
initiated  judgment  enforcement 
proceedings  based  on  information  from 
third  parties.  Public  comments  will  be 
valuable  in  forming  our  response  and  in 
our  discussions  with  the  defendant  after 
the  Spedal  Commission's  report. 

MSL  claims  that  use  of  the  Spedal 
Commission  circumvents  the  Tunney 
Act.  The  consent  decree  establishes  a 
process  rectifying  the  condud  alleged  in 
the  Complaint  llie  public  has  had  the 
opportunity  to  comment  on  the  process 
as  well.  The  Department  will  welcome 
comments  when  the  Spedal 
Commission's  report  is  public  In  the 
unlikely  event  tbs  two  parties  cannot 
recondle  diflerences  on  the  Spedal 
Commission's  report,  the  proposed 
consent  decree  provides  that  the  Court 
will  resolve  the  Government's 
diallenge.  applying  a  Rule  of  Reason 
analysis. 

MSL  believes  that  such  a  challenge 
should  be  decided  irnder  a  "quick  look" 
analysis.  In  a  recently  dedded  case, 
however,  the  Third  Circuit  remanded 
for  a  Rule  of  Reason  analysis  a  disthd 
court  dedsion  that  had  applied  a  "quick 
look"  analysis  where  elite  Northeastern 
universities  fixed  the  price  chareed  to 
commonly-admitted  students  who  also 
received  finandal  aid.  United  States  v. 
Brown  University,  et  al..  5  F.3d  658  (3rd 
Cir.  1993).  The  subjects  referred  to  the 
Special  Conunission  do  not  directly 
restrain  prios  and  do  not  seem  as 
approprtete  for  a  "quidn  look"  analysis. 

MSL  also  comments  on  some  of  the 
topics  an  which  the  Special 
Commission  will  report.  It  notes  that  the 
student-hcuky  ratio  standard  has  been 
applied  by  the  ABA  against  law  schools 
to  require  the  employment  of  the 
capturing  groufh—ftill-time  legal 
theorists^-and  discourages  the  use  of 
judges  and  practitioners. 

The  proposed  consent  decree  left  the 
initial  recommendation  regarding  the 
correct  use  of  student-faculty  ratios  to 
the  Spedal  Commission  for  several 
reasons.  Student-feculty  ratios  are 
generally  regarded  as  a  useful  le^timate 
accreditation  tools,  as  is  the  requirement 
of  a  axe  full-time  feculty.  The 
Government  expects  that  the  Special 
Conunission  and  the  ABA  Board  will 
suitably  assess  the  continuing  utility  of 
student-fKuhy  ratios  in  a  manner  that 


>*Only  a  few  of  the  41  oonaaentt  discuss  the 
Special  Commissiea 
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does  not  skew  thai  outoHne  to  prmnote 
guild  intsiests. 

MSL  also  criticiEas  the  ABA's  use  of 
the  vague  fadUtiet  accaeditation 
standaids  to  micr^inanaga  law  schools 
and  to  lequlie  tfaeiconstrucdon  of  what 
H  tenns  "Taj  Mah$V'  law  school 
bdHtias.  The  oselof  this  standard  to 
enhance  unnecaseuily  full-time  beaky 
woridng  oonditiaQs  is  an  appropriate 
concem.  Since  ad^uate  facilities  can  be 
devty  lelated  ta4ducati(mal  quality, 
but  the  constnictite  of  unneoessaiy 
fiacilities  imposes  costs  on  universities 
and  state  govanunnts.  die  Special 
Commfaaion  should  have  the 
oppoitunity  to  wwtwnmend  a  standard 
and  practice  that  i|rill  consist  vdiolly  of 
legitLoaate  educati^mal  ccmcems. 

4.  "Procedural"  Klrtteis 

MSL  believes  tfa^tths  propoaed  lelief 
is  inadequate  to  eliminate  the  cq>turo 
problem.  MSL  ant^dpatas  that  the  ABA 
will  claim  that  it  was  not  "feasible"  to 
include  practiticaeis  to  staff  B-7  person 
inspection  teams  and  staff  them  with 
insiders.>7  Thepieposed  consent  decree 
does  require  that  wb  composition  of  site 
teems  be  made  public.  This  will  make 
it  easier  for  the  public,  and  the 
Govenunent.  to  see  if  the  defendam  is 
living  up  to  its  obfgations  under  the 
decree.  MSL  raised  the  specter  of  other 
possible  abuses  by  a  Legal  Consultant 
intent  on  evading^at  a  mininiiim,  the 
spirit  of  the  consent  decree.  The  decree 
cannot  address  alLpossible  outcomes 
but  a  systematic  eiasion  of  its  nyiodate 
is  cauae  Ux  a  omtempt  hearing.  On 
balance,  the  6009$  ma]»s  a  reesonable 
effort  to  eliminate  p^jture  of  the 
accreditation  process  while  preserving 
the  ABA's  ability  Ip  perform  legitimate 
and  important  accreditation  woriL  This 
case  has  also  captured  the  attention  of 
the  ABA's  leednstip,  which  has 
personal  and  econpmic  incentives  to 
avoid  a  repetition  bf  the  conduct  that 
caused  the  United  States  to  bring  this 
suit  I 

5.  Reliance  on  ABA  Leadership 

MSL  doubts  thafthe  ABA's  leadership 
cm  be  trusted  to  eifect  changes  in  the 
accroditation  process,  relying,  in 
particular,  on  the  ABA's  outgoing 

E resident's  statement  denying  antitrust 
ri)ility.  A  value  oif  the  consent  decree 
process  is  that  it  permits  the 
Government  to  ob^in  effective  and 
immediate  relief  tkat  the  defendant  may 
accept  in  part  because  it  does  not 
require  an  admissiion  that  can  be  used 
coUaterally.  Whedker  the  defendant 


believes  it  has  violated  the  antitruat 
laws  is  not  as  important  as  whedier  it 
intmds  to  comply  with  the  decree. 
Further,  unlike  defendants  in  most 
antitrust  caaes.  the  ABA's  leadeiship 
did  not  economically  benefit  from  the 
conduct  alleged  in  the  Complaint,  not, 
perhapa.  did  the  ABA  itself.  Benefit 
accrued  to  legal  academics  in  thn 
Sectim  of  Legal  Education,  not  ABA 
leaders  who  have  an  economic  incentive 
to  avoid  conduct  that  may  be  costly  to 
their  orauiization.  The  leadership 
adopted^dianges  and  entnred  this  decree 
ovw  the  apparent  oppositi<m  of  the 
leedership  of  the  Section  of  Legal 
Educatian.»  MSL's  redtation  of  ABA 
antitrust  "inaenaitivity,"  involving  fer 
different  subjects  several  decades  ago.  is 
of  little  relevance. 

6.  ABA  Antitrust  Compliance  Officer 

MSL  also  ol^ects  to  the  provision  of 
Section  vm  of  the  propoeed  nnal 
Judgment  tiiat  re^iiiaa  an  antitrust  — 
compliance  program,  including  the 
appointment  of  an  aotitnist  compliance 
ofBoer.  Comnliaflce  programs  have  been 
a  fairly  standard  provisiim  in  dvil 
antitrust  cases  brought  bv  the 
Government  and  settied  by  consent 
decrees  since  the  Folding  Carton  case  in 
the  late  1970s. 2«  The  compliance 
program  is,  if  anything,  somewhat  more 
rigtmius  than  in  other  consent  decrees. 

We  expect  that  the  ABA's  General 
Coimsel  will  be  named  as  the 
compliance  officer.  This,  too,  typically 
occiirs  in  Government  antitrust  consent 
decree  proceedings.  We  know  of  no  case 
in  which  the  "identity,  profsssiooal 
background  and  views  of  the 
Compliance  Officer"  was  an  issue  in  an 
APPA  proceeding.  Qearly.  since  the 
compliance  officer  may  be  required  to 
provide  advice  to  the  defendant's 
officials,  one  cannot  expect  the 
compliance  officer  to  be  one  chosen  by 
MSL 

MSL  claims  that  it  is  "an 
inccmnaehensible  lacuna"  for  the 
proposed  consent  decree  not  to  give  the 
antitrust  c(Hnpliance  officer 
"supervisory  responsibilities"  «nth 
respect  to  the  Special  Commission.  But. 
we  see  no  there,  there.  The  Special 
Commission's  charge  is  to  reconcile  the 
educational  policy  questions  in  the  six 
subjects  it  is  to  report  on.  While  it  xasg 


r'  V? 


I' Than  to  no  raqnirc^init  that  th«  tiza  of 
inspection  tMn»b«tlii(gr«t  ABA  UKpaction 
taanM  hatre  donblod  in  iixe  over  the  pMt  20  >«8n. 


'"  Within  a  month  of  the  flllng  of  the  conaant 
decree,  the  cfaairpenont  of  the  Council  and 
Accreditation  Committee  had  resigned,  sharply 
criticizing  the  settlement. 

»•  U.S.  V.  Ahon  Box  Board  Co.,  1979-2  Trade  Gas. 
(OCH)  162,992  (N.O.  Ul.  1979).  The  then-Aasislant 
Attorney  General  of  the  Antitrust  Division 
described  the  antitrust  compliance  program  as 
"innovative  provisions  that  add  a  new  dimension 
to .  .  .  la)  recent  emphasis  on  preventive  antitniat" 
P.  1.  Lego;  Times  of  Watbiagtao,  July  9.  1»79l 


be  sedung  antitrust  advice,  therels  no 
reason  why  its  wMk.  which  also 
indudes  a  cmnprehensive  review  of  law 
school  accreditation,  must  be 
supervised  by  the  antitrust  comptlahoe 
officer  or  why  that  should  be  required 
bytheCourt 

MSL  also  claims  that  the  Department 
of  Education's  review  of  ABA 
accrsditation  "has  been  wholly 
ineffactive  to  date  in  atmwmiiig  quality." 
It  believes  tiiat  Section  VI(L)  of  the 
proposed  consent  decree  may  be  related 
to  that  claimed  feilure  by  the 
Departinent  of  Education.3o  MSL 
condttdes  that  "it  is  perpleidng  thatihe 
Antitrust  Division  would  now  rely  cm 
the  DCK  as  a  vddcle  fer  aasuring  quafity 
or  far  precluding  adf-dnterastad 
conduct."  Comment,  p.  58.  The  Justice 
Department  diaagrees  with  MSL'n 
statement  abmit  the  E)epaitment  of 
Education  and  has  no  ooubt  that  die 
Department  of  Education  ttas  carried  out 
its  mandate  under  the  Hi^tttr^ucetion  - 
Ad.  MSL's  claims  does  not  r^te  to 
whether  entry  of  the  propiMed  Final 
Judgment  is  within  the  reaches  of  the 
public  interest,  the  issue  now  before  the 
Court 

7.  MSL  Discovery  Requests 

MSL's  cmnment  restates  the 
arguments  made  in  its  September  26 
IntMvention  Motion  for  discovery  of  the 
Government's  investigative  files.  As  its 
first  ground.  MSL  contends  that  it  is 
entitled  to  discovery  of  a  "wide 
spectrum  of  documents,  evidence, 
memoranda  and  other  evidence  that  can 
be  determinative"  under  §  18(b)  of  the 
APPA.  The  APPA  calls  for  the 
Government  to  file  "materialB  and 
documents  which  Ae  United  States 
considered  determinative  in  formulating 
(the  proposed  omsent  decree]" 
(emphasis  added).  Usually,  there  are  no 
such  documents  and  there  were  none  in 
this  proceeding.'! 

MaL  again  heevily  relies  on  United 
States  V.  Central  Contracting  Co.,  537  F. 
Supp.  571  (E.D.  Va.  1982).  since  Central 
Contracting  was  dedded.  however,  two 
courts  in  t£ds  Distrid  have  rejeded 
requeste  for  documents  not  identified  by 
the  United  States  as  "determinative." 
United  States  v.  LTV  Corp.,  1984-2 
Trade  Ces.  (CCH)  166,133  at  66,335  n.3. 
appeal  dismissed.  746  F.2d  51, 52  (DC. 
Or.  1984):  United  States  v.  Airline 


^  MSL's  venturing  into  umeiatad  subjects  and 
gratuitous  attacks  on  a  Cabinet  agency  is  further 
reason  why  it  should  not  hava  party  or  omiciis 
curiae  standing  in  this  procaedlag. 

''  The  Government  attached  three  documents  as 
exhibits  to  its  Memorandum  Opposing  Intervention 
that,  while  not  "datanninative,~  were  relevant  to 
the  propoaad  consent  decree  since  they  showed  the 
ABA  was  rafonning  its  acoaditation  of  law  schools 
before  settling  this  r 


Tariff  Pub.  Co..  1993-1  TMde  Cas. 
(OOfl)  170.191  at  69.894.  MSL  attacks  at 
great  length  the  Government's 
certification  in  most  APPA  proceedings 
that  there  were  no  16(b) 
"determinative"  documents.  All  of  the 
APPA  proceedings  were  court- 
supervised  and  the  courts  entered  the    . 
consent  decrees.  The  Government 
previously  briefed  this  issue  and 
incorporates  that  brief  by  reference.  ^^ 

As  a  second  prong  for  discovering  the 
,  Government's  investigative  files.  MSL 
claims  that  16(e)  of  the  APPA  provides 
for  such  discovery  in  the  public  interest 
when  there  is".  .  .  a  need  to  proted  the 
interests  of  injured  parties  by  making 
available  to  them  documents  and 
information  gathered  by  the 
Govenunent  that  will  'assist  in  the 
effedive  prosecution  of  their  claim.'" 
Comment,  p.  68.  Of  course,  no  court  has 
ordered  sudi  discovery  in  the  20-year 
history  of  the  Tunney^d  and  none  of 
the  other  40  comments  in  this 
proceeding  requested  sudi  discovery. 
MSL's  stated  purpose  for  its  request  is 
improper — to  intrude  into  the 
Government's  delibnative  process  to 
second-guess  its  use  of  prosecutorial 
discretion.  Nor  should  MSL  be  able  to 
use  the  APPA  proceeding  here  to  obtain 
discovery  it  was  denied  in  its  pending 
case  against  the  ABA  in  the  Eastern 
Distrid  of  Peimsylvania.  The  discovery 
sought  by  MSL  goes  far  beyond  the 
limited  purpose  of  an  APPA  proceeding, 
which  is  the  review  of  the  decree  itself, 
not  a  review  of  the  actions  or  behavior 
of  the  Justice  Department. 

MSL's  attempt  to  obtain  discovery 
under  16(e)  should  be  denied  for  a 
number  of  reesons.  MSL  should  not  use 
this  proceeding  to  obtain  discovery  it 
was  unable  to  gain  in  its  two  pending 
cases  against  the  ABA.  If  anything,  the 
APPA  was  designed  to  proted  injured 
parties  who  are  uninformed  as  to  the 
source  of  their  injury,  not  disappointed 
litigants.  The  purpose  MSL  states  for  its 
discovery  request  goes  well  beyond  the 
limited  purpose  of  an  APPA  proceeding 
and  no  court  has  required  such 
production  under  $16(0).  Additionally, 
requiring  the  production  of  investigative 
files  will  harm  the  public  hiterest  by 
discouraging  other  antitrust  defendants 
fiom  entering  into  consent  decrees,  and 
will  make  more  difficult  compliance 
with  CIDb  during  Antitrust  Division 
investigations. 


*>  At  pa«s  1 1-20  of  our  October  10 
Memorandum  opposing  intervention,  we  briefed 
the  Court  on  the  S  16(b)  determinative  documents 
requirement.       .  * .  ^ 


8.  N<»i-Decree  Matten 

In  its  cmnment.  MSL  requests  the 
Govonment  to  give  further 
consideration  to  three  subjects  outside 
the  Compliant  and  proposed  Final 
Judgment.  The  subjects  are  the 
accreditation  requirements  that 
substantially  all  law  school  first-year 
courses  be  taught  by  full-time  faculty, 
the  prohibition  against  full4ime  law 
students  woridng  more  than  20  houre 
per  week,  and  the  library  facilities  and 
core  collection  requirement.  MSL 
corredly  recogrtizes  that  these  matters 
are  outside  the  scope  of  this  APPA 
proceeding.  Microsoft,  56  F.3d  at  1459- 
60. 

Condnsion 

For  these  reasons,  the  Court  should 
enter  the  consent  decree  upon  the 
Government's  certification  to  the  Court 
of  compliance  with  the  APPA. 

Dated:  October  27, 1995. 

Respectfully  submitted, 
D.  Bruce  Pearson, 
Jessica  N.  Cohen, 
James ).  Tiemsy, 
Molly  L  Debusschere, 
Attorneys,  U.S.  Department  of  Justice. 
Antitrust  Division,  SSS  4th  Street.  NW..  Room 
9903,  Washington.  DC 20001,  Tel:  202/307- 
0809.  Pax:  202/616-5980. 

Certificate  of  Service 

On  Odober  27. 1995. 1  caused  a  copy 
of  "United  States'  Response  To  Public 
Comments"  to  be  served  by  hand- 
delivery  upon: 
David  L.  Roll, 
Richard  L.  Whiting, 
Roger  E.  Warin, 

Steptoe  &  Johnson,  1330  Connecticut 
Avenue,  NW..  Washington.  DC 
20036 
and  by  Federal  Express  upon: 
Ronald  S.  Flagg.  Sidley  &  Austin.  1722 

Eye  Street,  NW..  Washingtcm.  DC 

20006 
David  T.  Pritikin,  Sidley  &  Austin,  One 

First  National  Plaza.  Chicago,  Illinois 

60603 
Darryl  L.  DePriest,  541  N.  Faiibanks 

Court,  Chicago,  Illinois  60611 
D.  Bruce  Pearson 

In  die  United  States  Distrid  Court  for 
die  Disbid  of  Columbia 

ICivil  Action  No.  9S-1211  (CRR)l 

United  States  of  America  v.  American  Bar 
Association. 

United  States'  ReqMnse  To  Public 
Conunents;  ExMbito 

Exhibits 

Comment  of  Association  of  Specialized  and 
Profiessional  Accreditors  C'ASPA") 


Comment  of  National  Office  for  Arts 
Accreditation  in  Higher  Education 
Comment  of  Association  of  Collegiate 

Business  Schools  and  Programs  ("ACBSP" 
Comment  of  American  Ubrvy  Association 

("ALA") 
Comment  of  Bernard  Fryshraan 
Comment  of  Accrediting  Bureau  of  Health 
Schools,  Accrediting  Council  of 
Continuing  Education  k  Training, 
Accreditiiig  Coondl  for  Independent 
CoUegas  and  Schools,  and  National 
Accrediting  Commission  of  Cosmetology 
Arts  k  Sciences  ("Pour  Agencies") 
Comment  of  Clinical  Legal  Association 

("CLBA") 
Comment  of  Howard  B.  Eiaenberg 
Comment  of  )ohn  S.  Elson 

Comment  of  Je&vy  L.  Harrison 

Comment  of  Gary  H.  Palm 

Comment  of  Millard  H.  Ruud 

Comment  of  Roy  T.  Stud^ 

Comment  of  Lawrence  A.  Sullivan  and 
Warren  S.  Grimes 

Comment  of  Bardie  C  Wolfe.  Jr. 

Comment  of  Marina  Angel 

Comment  of  Bernard ).  Coughlin,  S.).. 
Gonzaga  University 

Comment  of  University  of  La  Verne 

Comment  of  Reynaldo  G.  Gaiza  School  of 
Uw  ("Garxa") 

Comment  of  Deborah  Davy 

Comment  of  )oeI  Mauser 

Comment  of  Wendell  Lochbiler 

Comment  of  Larry  Stem 

Comment  of  Julie  Anne  Gianatassio 

Comment  of  Robert  Ted  Pritchard 

Comment  of  Donald  H.  Brandt 

Comment  of  David  White 

Comment  of  Bill  Nevnnan 

Comment  of  Russell  R.  Mirabiie 

Comment  of  an  Author  to  remain 
Anonymous 

Comment  of  Frank  DeGiacomo 

Comment  of  James  B.  Healy 

Comment  of  William  A.  Stanmeyer 

Comment  of  "Four  Concerned  lawyers" 

Comment  of  Frederidi  L.  Judd 

Comment  of  Micliael  L  Coyne 

Comment  of  Jackson  Leeds 

Comment  of  Robert  Reilly 

Comment  of  Robert  W.  Hall 

Comment  of  Amht  Lai 

Comment  of  Massachusetts  School  of  Law 
("MSL") 

Proposed  modification  to  consent  decree 

December  5-6, 1994  Staff  Analysis 

Aaaodation  of  Specialized  and  Profiessional 
Accreditors 

September  25. 1995. 

John  F.  Greaney,  Chief, 

Computers  and  Finance  Section,  U.S. 

Department  of  Justice.  Antitrust  Division, 
555  4th  Street,  NW.—Room  9903, 
Washington.  DC  20001 
Dear  Chief  Greaney:  The  Association  of 
Specialized  and  Professional  Accreditors 
(ASP A)  appreciates  the  opportunity  to 
provide  comment  on  the  issues  and  actions 
proposed  to  settle  the  antitrust  suit  of  the 
United  States  of  America  against  the 
American  Bar  Association,  filed  June  27, 
1995,  as  Civil  Action  No.  95-1211(CR).  A  list 
of  ASPA's  40  member  specialized  and 
professional  accrediting  agencies  is  enclosed. 
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ASPA  doM  not  p^BSunw  legd  expertiw  in 
this  case,  but  does  (M  and  wtehet  to 
comment  on  the  po!|Bntiel  boapact  of  the    ^ 
propoeed  settlement  on  accreditatioo  theocy 
and  pnctioB  as  it  a^Kts  the  education  of 
students  and  the  irauovement  of  institutions 
and  programs.  ASPA  dqaa  not  take  issue  with 
prohibitioiis  agaiosiltbe  use  of  accreditation 
to  establish  spedficjdoUir  figpres  for 
compensation  paid  |o  Coculty,  admteistrators 
or  other  ampkqives.  iASPA  has  no  craoment 
regarding  settlement  terms  asaociotad  writh 
transiv  of  credit  ba^ad  on  the  profit  or  not- 
for-profit  status  of  at  institutiML 

AiSPA  supports  the  principle  of  a  free  and 
open  market  in  the  education  arena  and 
believes  that  educational  quality  should  be 
pursued  in  ways  th^  promote  such  a  free 
market  After  caieful  reading  of  the 
Competitive  Impact  Ptatement  filed  oo  July 
27, 1995.  ASPA  conihidee  that  the 
Department  of  Justio^,  in  its  intaractioas  vrith 
the  American  Bar  Association,  has  gone 
bejfond  the  identification  and  remediation  of 
spedflc  problems  aqd  has  cnaifld  thaorias 
and  potential  prececlBnts  that  could  do 
serious  damage  to  ectucational  quality  and  to 
the  practic»  irf  accreditation.  ASPA's 
comments  are  intenaed,  in  part,  to  help 
reduce  the  unintand^  conaaquences  mat  are 
likely  to  resuh  if  theipropoeed  Final 
Judnnent  is  not  modified  prior  to  being 
finallnd. 

1.  The  docimient,  in  its  tone,  equates  the 
presence  of  expertise  with  the  automatic 
capture  of  a  field  against  the  public  interest, 
long  service  with  conflict  of  interest,  and 
confidentiality  with  fsllusion  for  sinister 
purposes. 

We  believe  that  in^the  vast  maiority  of 
cases,  expertise  helna  to  build  and  maintain 
excellence  and  the  kjnd  of  progress  that 
creates  and  sustains  •  free  market  Long 
sarvica  contributes  t#  the  deveiopment  of 
expertise,  wisdom  a^d  consistent  application 
of  standards  and  crit^ia  in  the  acavditetion 
process,  as  in  other  4tuations.  Surely  this  is 
one  reason  that  moat)  judges  are  appointed  for 
lifis.  Likewise,  appropriate  confictentiality 
enables  serious  and  ionest  reviews  of 
institutions  and  pro-ams  by  minimizing 
superficiality  and  the  defensiveness  that  are 
often  imposed  by  public  relations 
considentiou  whiei^  deliberations  are  not 
confidential. 

2.  fai  a  data-based  ^Ddety,  it  is  exceaaive 
and  inappropriate  to|prohibit  the  collection 
or  disaamination  of  <uta  by  an  accrediting 
agency  or  proftnioiMl  assodatitm. 

Iha  Justice  Daparttoent  has  identified  a 
praUam  %»ith  the  pajticular  uses  of  data.  The 
idaatifled  problem  d0es  not  focus  on  the 
existmoe  of  the  dateior  the  Cact  of  its 
nnllection.  Accreditiiig  agencies  and 
afliUatad  profcasion<l  associations  collect 
and  publish  date  as  «  resource.  That 
ooUKtiaa  does  not  s#em  to  be  an  antitrust 
isaua.  or  if  so.  it  extends  beyond 
acoeditatian  into  other  higher  educatiaa 
araoas.  The  settlement  in  our  view,  can 
appropriately  focus  9a  the  appropriate  use  of 
data,  while  not  focusing  on  at  UmiHng  itt 
existence  or  ganeratipn. 

3.  To  prohibit  any  use  of  compensation  and 
similar  date  could  a«ate  a  chilling  efiect  on 

t  and  Mhar  benign  practices. 


A  truly  comprehensive  review  of  all 
elements  involved  in  the  work  of  a  particular 
university  or  program  can  reouire  the  use  of 
compensation  and  other  similar  data.  There 
is  a  clear  distinction  between  using  statistics 
to  set  salary  and  similar  requirements  and 
using  such  statistics  (along  with  other  data) 
in  focal  management  decisions.  Data 
frcilitate  comparisons  of  perfinmance  aminst 
a  school  or  program's  mission,  goals  and 
objectives,  to  restate,  the  focus  of  the 
Competitive  Impkct  Statement  sbquld  be  to 
limit  the  iiiq)psopriate  use  of  data,  not  any 
use.  , 

4.  The  proposed  final  judgment 
inappropriately  imposes  specific  numerical 
requirements  on: 

a.  the  composition  of  various  decisicm- 
making  bodies. 

The  specific  numbers  outlined  in  the 
Competitive  Impact  Statement  will  not  in- 
and-of-themseives  ensure  either  a  free  market 
or  educational  quality,  nor  will  any  other  set 
of  numbers.  We  are  not  aware  of  any  validity 
and  reliability  study  proving  that  tu 
presence  of  professionals  or  public  memben 
in  certain  proportions  changes  the  values  of 
an  accrsditing  agency,  increases  frirness  or 
integrity,  or  brings  about  true  repreaentation 
of  a  profession  or  the  public  as  a  whole. 

Wbile  we  strongly  tavor  the  presence  of 
proCsssional  expertise  and  public  overslgfat  in 
accreditation  activities,  we  believe  that  we 
fisderal  government  should  not  dictate 
particular  distributions,  especially  as  this 
could  be  viewed  as  an  attempt  to  use 
precedent  to  set  national  policies  in  these 
areas. 

b.  the  length  of  terms  of  ofiice. 

When  volunteers  who  serve  on  decision- 
making bodies  or  accrediting  teams  are 
prevented  by  stringent  term-limits  from 
dewloping  sufiident  experience  or  expertise, 
agency  staff  can  have  a  disproportionate 
influence  on  the  accreditation  process.  While 
we  bvor  appropriate  limits  on  terms,  such 
limits  are  best  set  by  the  aganciea  thonaelves. 
There  is  no  evidence  that  suggeste  that 
shivter  terms  promote  the  Department  of 
Justice's  antitrust  and  free-mwket  objectives. 

c  the  size  and  composition  of  acaediting 
teams. 

If  extrapolated  over  the  accreditatfon 
community  as  a  whole,  the  efiisct  of  such 
stipulations  on  size  and  composition  of  site 
visit  teams  could  increase  the  cost  of 
accreditetion  site  visite  by  as  much  as  200%- 
to-300%  with  little  benefit  except  for  the 
symbolic  value  of  representation.  An 
accrediting  agency  must  have  appropriate 
standards,  well-trained  volunteer  personnel, 
and  mitten  policies  and  protocols  that  are 
consistent  with  free-maricet  objectivaa. 
However,  when  an  agency  has  such 
mechanisms  in  place,  it  is  wasteful  and 
unnecessary  to  require  participation  formulas 
that  are  based  on  place  of  work 

5.  The  specified  appeal  and  repenting 
requirementa  between  the  ABA's 
Accreditation  Committee,  Council  and  Board 
of  Governors  appear  to  directly  conflict  with 
the  U.S.  Dqiartment  of  Education's 
leouirement  for  increased  separation  and 
independence  of  the  accrediting  arm  from  the 
professionai  association. 

Section  602.3(bKlH3)  of  the  USDoB's 
Procedures  and  Criteria  for  Racognitioo  of 


Accredi^Qg  Agmdes  requires  accrediting 
agendas  with  gatekeeping  responsibilities  to 
maintain  an  arm's  length  "separate  and 
independent"  distance  from  their 
pronsstooal  associations  (see  enclosure).  In 
addition,  another  section  of  the  DoB  Criteria 
requires  that  accrediting  agendes  must  not 
report  to  their  professional  assodations  any 
accreditation  information  that  is  not  also 
reported  to  (he  public.  Thus,  accreditors  are 
foced  with  two  diffisrent  points  of  view  and 
with  conflicting  Tequirementa.  It  is  our 
contention  durt  overaight  by  a  larger  m  parent 
body  will  neither  automatically  create  nor 
prevent  conflict  of  interest 

6.  Annual  publication  of  schools  visited 
and  theb  site  visitora  would  Mog 
acoeditation  persoimel  decisions  into  a 
pidtlic  nlatioos  oooiaxt,  damage  important 
conditions  of  confidmitiality  and 
overemphasi»  the  role  of  site  visitors  in  the 
final  accreditation  decision. 

SettlemeBt  terms  such  as  this  publication 
requirement  am  likely  to  reduce  volunteer 
partidpation  in  accreditation,  especially  by 
distingiished  individuals  from  prestigious 
institutions.  We  see  no  linkage  between  this 
odncept  and  the  maintenance  of  a  free 
mari»t  We  do  aee  a  number  of  harmfol. 
probably  unintended,  aide  eSecte. 

7.  Taken  together,  the  issues  raised  in  1- 
6  above  will  produce  a  climate  and  create 
doctrine  and  precedenta  that  will  ofiier 
incentives  for  fraudulent  institutions  and 
programs  to  use  a  kind  of  "antitrust 
tenoriam"  against  accrediting  agencies. 

Under  the  consent  decree  proposed  by  the 
Department  of  Justice,  an  inrtitution  engaged 
in  unfair  or  even  illegal  hiring  and 
compensation  practices  could  not  be 
questioned  by  an  accreditor,  using  (tata, 
without  being  threatened  with  an  antitrust 
action. 

in  summary,  ASPA  believes  that  the 
Department  of  Justice,  in  ita  zeal  to  pursue . .  - 
perceived  antifrust  violations,  has  gone 
bejrond  what  is  necessary.  In  doing  this, 
inappropriate  indicators  of  compliance  were 
designed.  If  accepted,  these  indicators  could 
be  extremely  destructive  to  the  legitimate 
eflbrto  of  accrediting  agencies  to  consider  the 
full  range  of  available  information  and  to 
work  to  deploy  a  wide  range  of  expertise  in 
the  service  of  higher  education  and  the 
public 

Accrediting  agencies  are  expected  to 
identify  the  pnnlems  an  institution  or 
program  has  in  complying  with  the 
accreditation  standuiu  but  are  not  expeded 
to  dictate  how  those  problems  should  oe 
addresaes  as  that  is  the  prerogative  of  the 
specific  institutian  or  program.  In  a  similar 
way.  ASPA  asks  that  the  Justice  Department 
identify  the  problems  of  concern  osd  ask  the 
specific  agency,  in  this  case  Uie  ABA.  to     ^^ 
develt^  and  defond  a  solution.  The  Justica 
Department  should  not  dictate  the  solution, 
especially  in  lidit  of  the  potentially  harmful 
consemienoes  mat  are  likely  to  extend 
beyond  this  particular  case  to  the  broader 
arena  of  aocnditatioD  and  higher  education. 
For  this  reason.  ASPA  aaks  that  prior  to  final 
filing  the  Final  Judgment  be  shmtated  and 
focined  to  address  only  thoae  practices  that 
directly  produce  anticompetitive  conditions. 

We  ^>pradate  the  oppcntunity  to  submit 
these  conunento  and  vrould  also  appreciate 


any  q>portunity  to  discuss  these  matters  with 
you  more  fully. 
Sincerely, 
Milton  Blood, 

Chat,  ASPA,  Director  {^Accreditation, 
American  Assembly  of  Collegiate  Schools  of 
Business. 

cc:  Members,  ASPA  Boerd  of  Directors 
ASPA-member  Accrediting  Agencies 
{Regional  Accrediting  Agendes 
C^thia  A.  Davenport,  ASPA  Executive 
Director 

Enclosures: 
ASPA-Member  Accrediting  Agendes 
DoE  Criteria  $602.3  re:  Separate  and 
Independent 

MB/cd 

ASPA  MaBbarship  Roatar 

1.  Acupuncture:  National  Accreditation 

Ccunmission  for  Schools  and  Colleges  of 
Acupuncture  and  Oriental  Medidne 
(NACSAOM) 

2.  AUied  Health:  Commission  on 

Accreditation  of  Allied  Health  Education 
Programs  (CAAHEP)— CAAHEP  serves  as 
an  umlxella  agency  for  17  seperete  allied 
health  Committees  on  Accreditation 
(CoAs) 

3.  Architecture:  National  Architectural 

Accrediting  Board,  Inc 

4.  Art  k  Design:  National  Assodation  of 

Sdiools  of  Art  and  Design 

5.  Business:  American  Assembly  of  Collegiate 

Schools  of  Business  ( AACSB) 

6.  Chiropractic  Commission  on 

AccTeditati(Hi  for  the  Council  on 
Chiropractic  Education 

7.  Qinical  Laboratory  Sciencr.  National 

Accrediting  Agency  for  Qinical 
Laboratixy  Sciences  (NAACLS) 
B.  Computing  Sciences:  Computing  Sciences 
Accreditation  Board,  Inc. 

9.  Construction:  American  Coundl  of 

Construction  Education 

10.  Counseling:  Council  for  Accreditation  of 

Counseling  and  Related  Education 
Programs  (CACREP) 

11.  Dance:  National  Assoctation  of  Schools  of 

Dance  (NASD) 

12.  Dentistry:  Commission  on  Dental 

Accreditation,  American  Dental 
AssodaUon  (CDA/ADA) 

13.  Dietetics:  Commission  on  Accreditation/ 

Approval,  American  Dietetic  Association 
(CAADE/ADA) 

14.  Engineering:  Accreditation  Board  for 

Engineering  and  Technology,  Inc. 
(ABET) 

15.  Forestry:  Society  of  American  Foresters 

16.  Health^ucation:  Accrediting  Bureau  of 

Health  Education  Schools  (ABHES) 

17.  Home  Economics:  American  Association 

of  Family  and  Consumer  Sdence 

18.  Interior  Design:  Foundation  for  Interior 

De^  Education  Research  (FIDER) 

19.  Journalism:  Accrediting  Council- 

Journalism  and  Mass  Communication 
(ACEJMQ 

20.  Landscape  Architecture:  American 

Society  of  Landscape  Architects 

21.  Librarianship;  American  Library 

Association  (ALA) 


22.  Music:  National  Assodation  of  Schools  of 

Music  (NASM) 

23.  Nuclear  Medicine:  Joint  Review 

Committee  (]RC)  in  Nudear  Medicine 
Technology 

24.  Nurse  Anesthesia:  Coundl  on 

Accreditation  of  Nurse  Anesthesia 

25.  Nursing:  National  League  for  Nursing. 

Inc.  (NLN) 

26.  Occupational  Therapy:  American 

Occupational  Therapy  Association 
(AOTA) 

27.  Optometry:  Coundl  on  Optometric 

Education,  American  Optometric 
Association 

28.  Pharmacy:  American  Coundl  of 

Pharmaceutical  Education  (ACPE) 

29.  Physical  Therapy:  American  Physical 

Therapy  Association  (APT A) 

30.  Planning  (City  &  Regional):  Planning 

Accreditation  Board 

31.  Podiatry:  Council  on  Podiatric  Medical 

Education,  American  Podiatric  Medical 
Association  (APMA) 

32.  Psychology:  American  Psychological 

Association  (APA) 

33.  Public  Health:  Coimcil  of  Education  for 

Public  Health 

34.  Public  Affoirs:  National  Assoctation  of 

Schools  of  Public  Affoirs  and 
Administration 

35.  Radiology:  Joint  Review  Committee  (JRC) 

in  Education  in  Radiologic  Technology 

36.  Recreation  &  Parks:  Council  on 
Accreditation,  National  Recreation  and 
Park  AssociaUon  (NRPA/AALR) 

37.  Rehabilitation  Counseling:  Council  on 

Rehabilitation  Education  (CORE) 

38.  Speech-Language-Hearing:  American 

Speech-Language-Hearing  Assodation 
(ASHA) 

39.  Teacher  Education:  National  Council  for 

Accreditation  of  Teacher  Education 
(NCATE) 

40.  Theatre:  National  Assodation  of  Schools 

of  Theatre  (N  AST) 
DEPARTMENT  OF  EDUCATION 

34  CFR  Part  602 
RIN  1840-AB82 

Secretary's  Procedures  and  Criteria  for 
Recognition  of  Accrediting  Agencies 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 
SUMMARY:  The  Secretary  amends  dte 
regtilations  governing  the  Secretary's 
recognition  of  accrediting  agencies  in  order 
to  implement  provisions  added  to  the  Higher 
Education  Act  of  1965  (HEA)  by  the  Higher 
Education  Amendmenta  of  1992,  and  the 
Higher  Education  Technical  Amendments  of 
1993.  The  purpose  of  the  Secretary's 
recognition  of  accrediting  agencies  is  to 
assure  that  those  agencies  are,  for  HEA  and 
other  Federal  purposes,  reliable  authorities  as 
to  the  quality  of  education  or  training  o^red 
by  the  institutions  of  higher  education  or 
higher  education  programs  they  accredit. 

Note:  "Separate  and  Independent"  issues 
are  addressed  in  Section  602.3  below.  See  the 
spedfic  definition  in  subsection  (b). 
S  602.3  ■   Organization  and  membership. 

(a)  The  Secretary  recognizes  only  the 
following  categories  of  accrediting  agencies: 
(1)  A  State  agency  that— 


(i)  Has  as  a  principal  purpose  the 
accrediting  of  institutions  of  higher 
education,  higher  education  programs,  or 
both:  and 

(ii)  Has  been  listed  by  the  Secretary  as  a 
nationally  recognized  accrediting  agency  on 
or  before  October  1 ,  1991 : 

(2)  An  accrediting  agency  that — 
(i)  Has  a  voluntary  membership  of 

institutions  of  higher  education; 

(ii)  Has  as  a  principal  purpose  the 
accrediting  of  institutions  of  higher 
education  and  that  accreditation  is  a  required 
element  in  enabling  those  institutions  to 
participate  in  programs  authorized  under  this 
Ad;  and 

(iii)  Satisfles  the  "separate  and 
independent"  requirements  contained  in 
paragraph  (b)  of  this  section; 

(3)  An  accrediting  agency  that— 

(i)  Has  a  voluntary  membership;  and 
(ii)  Has  as  its  principal  purpose  the 
accrediting  of  higher  education  programs,  or 
higher  education  programs  and  institutions 
of  higher  education,  and  that  accreditation  is 
a  required  element  in  enabling  those 
institutions  or  programs,  or  both,  to 
participate  in  Federal  programs  not 
authorized  under  this  Act;  and 

(4)  An  accrediting  agency  that,  for 
purposes  of  determining  eligibility  for  Title 
IV,  HEA  programs — 

(i)(A)  Has  a  voluntary  memberehip  of 
individuals  participating  in  a  profession;  or 

(B)  Has  as  its  prindpal  purpose  the 
accrediting  of  programs  within  institutions 
that  are  accredited  by  another  nationally 
recognized  accrediting  agency:  and 

(ii)(A)  Satisfies  the  "separate  and 
independent"  requirements  contained  in 
paragraph  (b)  of  this  section;  m 

(B)  Obtains  a  waiver  from  the  Secretary 
under  paragraph  (d)  of  this  section  of  the 
"separate  and  independent"  requirementa 
contained  in  paragraph  (b)  of  this  section. 

(b)  For  purposes  of  this  section,  "separate 
and  independent"  means  that — 

(1)  The  members  of  the  agency's  decision- 
making body — who  make  its  accrediting 
decisions,  establish  ita  accreditation  policies, 
or  both — are  not  elected  or  seleded  by  the 
board  or  chief  executive  officer  of  any 
related,  assoctated,  or  affiliated  trade 
association  or  membership  organization; 

(2)  At  least  one  member  of  the  agency's 
decision -making  body  is  a  representative  of 
the  public,  with  no  less  than  one-seventh  of 
the  body  consisting  of  representatives  of  the 
public 

(3)  The  agency  has  established  and 
implemented  guidelines  for  each  member  of 
the  decision-making  body  to  avoid  conflicta 
of  interest  in  making  decisions; 

(4)  The  agency's  dues  are  paid  separately 
from  any  dues  paid  to  any  related,  associated. 
or  affiUated  trade  association  or  membership 
organization;  and 

(5)  The  agency's  budget  is  developed  and 
determined  by  (tie  agency  without  review  by 
or  consultation  with  any  other  entity  or 
organization. 

(c)  The  Secretary  considers  that  any  joint 
use  of  personnel,  services,  equipment,  or 
facilities  by  an  accrediting  agency  and  a 
related,  associated,  or  affiliated  trade 
assodation  or  membership  organization  does 
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not  violate  the  provi|ioiis  of  paragraph  (b)  of 
this  Mctiaa  if—        | 

(1)  The  agancy  pajji  the  fair  maricet  value 
for  its  proportionate  share  of  the  joint  use; 
and 

(2)  The  joint  use  dfes  not  compromise  the 
independence  and  confidentiality  of  the 
accreditation  procesi 

Naiiaul  OIBn  far  4rtB  Aocradttatian  in 

11250  Rogar  Bacon  I^ve,  Suite  21,  Raston, 

Virginia  22090.  703HI37-0700 

September  29, 1995.  ( 

John  P.  Graanev,  Chitt 

CoaiptOers  ana  Finance  Section,  U.S. 

Department  offimice.  Antitrust  Divition. 
5S5  4th  Senset  NiW.—Hoom  9903, 
Washii^ftm.  DC  80001 

Dear  Mr.  (keaney:  t  write  on  behalf  of  the 
National  AssociaUoniof  Schocrfs  of  Music, 
Natkmal  Aaaodatian  of  Schools  of  Art  and 
nseign.  National  Asakriation  of  Schools  of 
Theatre,  and  Nationaj  Association  of  Schools 
of  Danee.  These  onfixations  represent  over 
850  pmgrms  and  Mtitotions  concorned 
with  [wnfaasinnal  ediicatloa  and  training  in 
the  arts.  Bach  is  leoq^aised  by  the  United 
Stales  Seaetarv  of  B(|ucation.  and  each  has 
a  distinguldied  history  of  accreditation 
service.  \ 

We  appreciate  the  Opportunity  to  comment 
on  the  proposed  settliraent  of  the  antitrust 
suit  of  the  United  Stalac  of  America  against 
the  AmericBi  Bar  Association  filed  June  27, 
1995.  in  Civil  Action  ^lo.  9S-1211(CR).  The 
tour  associations  wish  to  support  and 
endorse  positions  an^  ideas  contained  in  the 
letter  abom  this  action  from  the  Association 
of  Spedaliaad  and  Pltiisasional  Accreditors 
(ASPA)  to  you  dated  (eptsmber  25. 199S. 

Siaoe  each:  of  the  alowe  arts  aooeditars  has 
voluntary  membershi|>.  and  since  there  are 
no  connectiaos  in  thei  arts  between 
accreditation  and  iicacsure.  we  are 
traditionally  su^portiln  of  free  market 
principles  in  higher  education.  We 


appreciate  the  role  the  ^istice  Department 
has  played  in  raising  antitrust  policy  issues 
for  the  accreditation  community.  We  look 
fiorward  to  a  positive  and  productive  result 
fixnn  the  continuation  of  your  deliberations. 
However,  without  |H<esuming  to  enter  into 
legal  questions  bey^md  our  expertise,  we  urge 
you  and  yiour  colleagues  to  heed  tin 
warnings  contained  in  the  ASPA  letter  and 
to  be  especially  sure  that  in  pursuing  issues 
and  concerns  with  a  particuMr  accrediting 
body,  the  Justice  Department  does  not  set 
inappropriate  precedents  at  provide 
loopholes  that  will  preclude  accrediting 
bodies  from  working  efiectively  in  their  most 
difficult  situations  with  problem  institutions. 
By  following  the  recommendations  of  the 
A^PA  letter,  the  Justice  DepBrtment  should 
be  able  to  create  clarity  cm  pure  antitrust 
issues  without  unintended 
counterproductive  result. 

Please  do  not  hesitate  to  contact  us  if  we 
may  provide  any  additional  clarification  or 
information. 

With  best  regards,  I  remain 
Sincerely  yours.. 
Samuel  Hope, 
Executive  Director. 
SH:ck 

or.  Cynthia  Davenport.  Executive  Director. 
Association  of  Specialised  and 
Professional  Acoeditors 


Association  of  Collegiata  9mbmet  SdMob 
and  Prograaw 

July  27, 1995. 

Anne  K.  ICingaman, 

Ataistant  Attorney  General,  United  States 
Department  of  Justice,  Antitrust  Division, 
10th  and  Constitution  Avenue  NW., 
Washington.  D.C.  20530 
Dear  Ms.  Bingaman:  I  am  writing  this  letter 

in  reactimi  to  t£»  recent  ruling  by  die  U.S. 

Justice  Department  on  the  Anwrican  Bar 

Association  accreditation  activities. 


In  the  professional  field  of  business  there 
are  two  accrediting  bodies:  (1)  The 
Association  of  CoUegiate  Business  Schools 
and  Programs  (ACBSP)  which  is  seven  years 
old.  and  (2)  The  American  Assembly  of 
Collegiate  Schools  of  Business  (AACSB) 
which  was  established  more  than  70  years 
aga  For  many  years  the  AACSB  accrediting 
body  dominated  the  professional  field  of 
business  in  terms  of  accreditation  with 
stringent  requirements  for  funilty  research 
and  fsculty  release  time  to  conduct  reaearch. 
Our  association,  ACBSP,  was  created  to 
provide  an  opportunity  to  instituticms  «vith  a 
primary  mission  of  teaching  to  have  an 
opportunity  to  become  accredited  without 
having  a  heavy  research  emphasis. 

ACBSP  has  maintained,  since  its  inception, 
that  it  should  complement  AACSB.  The 
association  would  exist  to  address  the  unmet 
needs  of  institutioiu  which  were  not  served 
by  AACSB.  Thus.  ACBSP  vie%vs  its  market 
nidie  as  business  schools  and  programs 
offeied  by  the  mid-sized  and  small 
institutions,  as  vrell  as  the  community  and 
junior  colleges. 

There  are  approximately  2400  institutions 
that  ocmdnct  business  programs  in  American 
higher  education.  About  ^A  of  these  are  two 
year  colleges  and  the  other  half  are  four  year 
colleges,  some  of  which  have  graduate 
[Ht)grams.  Business  education  as  a 
professional  field  of  study  is  flour  times  as 
large  as  the  next  largest  proCsssional  field 
which  is  teacher  education.  AACSB  does  not 
allow  the  two  jrear  colleges  to  be  members  of 
its  association  and  of  its  657  members  only 
293  are  accredited  by  AACSB.  Our 
association,  ACBSP,  has  approximately  500 
members  and  175  of  these  are  accredited.  In 
addition,  oiu  association  allows  two  year 
colleges  to  be  members  as  well  as  four  year 
colleges.  Take  A  and  B  siunmarize  scxne  of 
the  difiisrences  between  the  two 
organizations. 


Table  A.— Differences  in  AACSB  and  ACBSP 


Ovgwazation  .„ „, 

Accudtoiun  PWIoaophy . 


Typw  ot  AccredBalioq 
Evaiualion 

Coeig 


Table  B  presents  i 


AACS8 


FoalMS  exceOence  in  reseflvch 


657  U.S.  CoHeges  and  Universities.  293  accredtod. 

Only  aocrsdNed  schoolB  vote  on  standards. 
Miaaion-based:  (new)  encourages  dh«rsity 


BacheiocB.  Matters.  Doctorate 

Process  of  review  and  evakiaiion  required  ... 


See  Table  B 


ACBSP 


Advances  exceOence  in  teaching;  stresses  arlicuia- 
tion/transfer  pottey  statements  and  agreements. 

475  U.S.  Colleges,  9  inTl.  institultons.  17S  accred- 
ited. AH  member  schools  vote  on  standards. 

Miesion4)ased:  encourages  creativity  and  innova- 
tion. 

Associate,  Bachetors,  Masters. 

Outcomes  assessment  program  with  results  used 
for  improvement  required. 

See  Table  B. 


comparison  of  membership  and  accreditation  expenses. 

Table  B.— A  Comparison  of  Membership  and  Accreditation  Expenses 


Annual  Dues 

Non^ocredHed  InstMons 
Mlial  Accredttation: 

AppfcaSon 

Cofftfnuing  Analy^s 
Heacc  lertlaliui i  ...... 


AACSB 


*$2.000-$3.400 
••800 

•"3.0OO-6.000 
•^.000-6,000 
••*4,000-«.500 


ACBSP 


$800 


1.350 

100 

1.350 
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Table  B.- 

-A  Comparison  of  Membership  and  Accreditation  Expenses— Continued 

AACSB 

ACBSP 

Candidacy: 

Appicafen  .. 
Maintartanoe 

- " „..„._ _ _.....» 

*^,000-3,000 
1.000-1.500 

350 

0 

■••■••••••■>■■•••*■■■ 

- 

Total  ....... 

15,000-24.400 

3.600 

'The  annual  dues  of  $2,100  are  for  business  administration  accredttabon;  the  annual  dues  of  an  additional  $1,300  are  required  tor  Accounting 
accreditatkxi  for  a  total  of  $3,400.  ACBSP  does  not  have  a  dMerential  fee  for  accredited  Institutions. 

"Non-aocrediled  AACSB  institutions  pay  an  annual  fee  of  $800. 

***  Initial  acciedtetion  fee  is  $3,000  for  Business  or  Accounting:  $5,000  for  Business  ar«j  Accounting.  Reaccredttation  fee  of  $4,000  for  Busi- 
ness or  AocouKing  and  $6,500  for  Business  and  Accounting.  Carididacy  fee  is  $2,000  for  Business  or  Accounting  and  $3,000  for  Business  and 
Accounting. 


Some  states  have  taken  the  position  that 
their  public  institutions  must  obtain  AACSB 
accreditation  and  these  schools  are 
prohibited  from  obtaining  accreditation  from 
our  association.  The  reason  for  this  is  partly 
because  AACSB  as  an  organization  and  its 
membership  (which  represents  the  large 
doctoral  grantingjmiversities)  have  been  very 
jealous  of  our  existence  and  they  try 
numerous  schemes  to  prevent  us  from 
obtaining  additional  membership.  One 
scheme  is  to  form  a  "lock-out"  in  state 
systems  of  higher  education  which  forces  the 
public  institutions  to  seek  accreditation  from 
AACSB.  Where  licensing  is  involved,  such  as 
accountants  sitting  for  the  CPA  exam,  some 
states  have  used  the  "lock-out"  system  to 
require  individuals  that  sit  for  the  CPA  exam 
to  have  attended  an  AACSB  accredited 
institution. 

We  feel  that  the  above  practices  represent 
restraint  to  trade  and  are  in  direct  opposition 
to  the  antitrust  laws  of  this  country.  To  add 
to  our  dilemma.  ACBSP  is  currently 
recognized  by  the  U.S.  Department  of 
Education  and  the  other  association;  AACSB 
is  not.  AACSB  is  recognized  by  a  feirly  new 
organization  called  the  Commission  on 
Recognition  of  Postsecondary  Accreditation 
(CORPA). 

The  accreditation  process  of  ACBSP  is  very 
rigorous  and  requires  that  institutions  meet 
26  standards  of  quality  and  integrity.  Despite 
the  feet  that  these  standards  are  more 
rigorous  than  those  imposed  by  AACSB, 
some  states  continue  to  give  AACSB  an 
unfair  advantage  by  granting  this 
organization  a  virtual  monopoly  in  their 
jurisdiction. 

We  would  like  very  much  to  have  a  ruling 
from  you  concerning  the  legality  of  states 
locking  out  our  nationally  recognized 
accrediting  body  from  being  used  to  accredit 
business  programs  in  public  institutions. 
With  such  a  ruling  we  will  be  able  to  deal 
with  states  such  as  Louisiana,  Tennessee, 
Maryland.  Florida,  etc 

Thank  you  for  your  assistance  in  this 
matter. 

Sincerely, 
Harold  W.  Lundy.  Ph.D.. 
Executive  Director. 
cc:  ACBSP  Board  of  Directors 

American  Library  Association.  OfiBoe  for 
Accreditation 


50  East  Huron  Street,  Chicago,  Illinois 
60611-2795,  U.S.A..  312-280-2432,  800- 
545-2433,  ExL  2432.  Fax:  312-280-2433 

September  28, 1995. 

John  F.  Greaney, 

Chief,  Computers  and  Finance  Section,  U.S. 
Department  of  Justice,  Antitrust  Division, 
555  4th  Street.  NW..  Room  9903, 
Washington,  D.C.  20001 

Dear  Mr.  Greaney:  On  behalf  of  the 
Committee  cm  Accreditation  of  the  American 
Library  Association,  I  would  like  to  comment 
on  the  following  issues  related  to  Civil 
Action  No.  95-1211(CR)  against  the 
American  Bar  Association.  We  do  so  from  a 
desire  to  preserve  the  values  inherent  in  the 
voluntary  accreditation  process  now  in  place 
in  American  higher  education,  and  to  ensxire 
that  the  practices  undertaken  by  accrediting 
agencies  are  of  the  highest  quality  and  benefit 
both  to  the  American  public  and  to  the 
educational  institutions  themselves. 

The  ir^egrity  of  accreditation  rests  in  part 
on  the  values  inherent  in  peer  review;  that 
is,  each  peer  must  talie  responsibility  to 
ensure  that  others'  behavior  does  not 
compromise  the  process.  This  is  a  self- 
regulatory  process  and  each  member  must 
encourage  the  entire  community  to  meet  the 
standards  and  expectations  for  good  practice. 
Thus,  we  welcome  vigilance  that  results  in 
improved  practice. 

We  strongly  endorse  self-regulation  and 
express  our  concern  that  the  proposed 
settlement  may  promote  a  btu^aucratic  and 
regulatory  environment  fhat  his  antithetical 
to  achieving  excellence  in  higher  education. 

Specifically,  we  wish  to  conunent  on  two 
points:  directives  relating  to  the  size  and 
composition  of  accrediting  teams  and  the 
degree  to  which  the  competitive  impact 
statement  may  unintentionally  affect  the 
ability  of  accrediting  agencies  to  perform 
their  function  in  a  free  and  open 
envirorunent. 

The  American  Library  Association  recently 
revised  its  accreditation  standards  and 
practices.  The  revisions  were  prompted  not 
by  external  pressures  from  outside  regulators, 
but  by  a  real  desire  for  self-improvement.  As 
a  result  of  these  revisions,  we  believe  that  our 
current  procedures  reflect  best  practices.  Our 
procedures  stipulate  that  size  and 
composition  of  the  external  review  panels 
who  evaluate  the  programs  may  vary 
according  to  the  complexity  and  focus  of  the 
program.  Our  panels  consist  of  both  visiting 
and  non-visiting  members,  and  have 


historically  included  both  practicing 
professionals  and  faculty.  Each  member  of  a 
panel  represents  a  financial  investment  on 
the  part  of  the  program,  and  an  investment 
of  time,  energy  and  expertise  on  the  part  of 
the  panelist.  Most  of  our  panel  members  have 
a  broad  range  of  experience  and  a  single 
individual  may  be  both  a  practitioner  and  a 
feculty  member  (adjunct  feculty,  for  example, 
represent  the  practitioner  and  educator 
perspective)  or  they  may  be  veterans  of 
careen  that  have  included  both  practice  and 
teaching  at  various  times.  Setting  quotas  for 
certain  typ)es  of  individuals  seems  to  us  to  set 
a  dangerous  precedent  and  introduce 
unnecessarily  regulatory  practices  that  serve 
the  best  interests  of  no  one. 

Similarly,  the  overall  aim  of  accreditation 
as  we  see  it  is  to  prtxiuce  a  diagnostic 
accreditation  report  and  to  provide 
incentives  to  address  the  identified  problems. 
We  expect  programs  to  comply  with  our 
standards,  but  we  do  not  presume  to  dictate 
solutions.  We  believe  the  solutions  must 
arise  from  the  particular  context  of  the 
program  within  its  institution,  its  region,  and 
its  identified  constituency.  This  is  a 
fundamental  principle  and  one  that  we 
believe  applies  to  problems  identified 
through  the  peer  review  of  accrediting 
agencies  themselves.  Therefore,  we  cannot 
support  prescriptive  solutions  such  as  the 
one  propK>sed  in  the  case  of  the  American  Bar 
Association. 

We  appreciate  the  opportunity  to  conunent 
on  these  issues. 

Sincerely  youn, 
Prudence  W.  Dairymple,  Ph.D.. 
Director,  Office  for  Accreditation. 

cc: 
Brooke  Sheldon.  Ph.D.  Chair,  ALA 

Committee  on  Accreditation 
Elizabeth  Martinez.  Executive 

Director,American  Library  Association 

Bernard  Fryshnun,  PhJ). 

1016  East  Second  Street.  Brooklyn,  N.Y. 
11230.  (718)  253-4857 

October  2, 1995. 

Re:  Qvil  Action  No.  95-1211  (CR)  (United 

States  of  America  vs.  American  Bar 

Association] 
John  F.  Greaney, 

Chief.  Computers  and  Finance  Section, 
U.S.  Department  of  Justice,  AntiTrust 
Division;  Boom  9903.  555  4th  Street,  NW., 
Washington,  DC  20001 
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TJmt  Mr.  Grauwy.  Ihave  headfld« 
nationtliy  racogoind  accrediting  body  since 
1073,  and  aervedfor  ^o  tarms  on  the 
Natiooal  Adviaoiy  Ccpmnittee  on 
Aaawlit^oD  and  Indtitutiaoal  Eligibility 
(bow  the  National  Aqviaoy  Gooimitlse  on 
Institutional  Quality  ^d  Integrity).  In 
addition,  I  have  be«a  [teaching  at  the 
university  level  (incetl962. 1  believe  I  have 
apeiapective  which  jiou  may  find  helpful  in 
mvinving  yoiu  peraoaal  Final  Judgment  in 
the  above  named  ca9«,  I  very  much 
appreciate  this  oppratuQity  to  comment 


It  would  be  presumptuous  of  me  to  enter 
into  the  debate  betwreen  the  Department  of 
lustice  and  the  ABA.  Where  I  do  address 
ABA  issues,  it  is  onlyito  be  able  to  react  to 
Dspartment  of  Justicelcontentions,  which,  by 
extrapolation,  can  be  Applied  to  other 
acowUting  agencies. 

B.AaaAati-Ti 
T* 


Hi^Mr  education  iachuacterixed  by  a 
sense  of  mission  against  which  aU 
oonsideratioBS  of  omSnerce  and  competition 
must  be  weighed.  Hi^wr  education  in 
America  tnoes  its  antkoedents  to  a  culture  of 
service  wrhldi  pervadss  Academe  and 
infhienoas  day  to  day  todicy.  Two  examples 
will  suffice  to  ilhutra^  my  point 

(I)  Most  colleges  anfl  universities  survive 
on  the  basis  of  student  tuition  and  research. 
Consider  a  student  w|o  is  doing  poorly  in  his 
studies  and  enrolls  imtbe  class  of  a  professOT 
who  opens  up  the  exoitement  of  l— r»«t«^  At 
the  end  of  the  term,  14  conmiltation  vrfth  this 
profossor,  the  student  concludes  that  his 
career  would  be  bettet  snved  by  transferring 
to  anothsr  institution. 

The  ptofisssM  does  everything  possible  to 
facilitatar  this  move,  ^chiding  contacting 
coUeaguaa.  writing  letters  of  recommendation 
and  helping  the  studefit  search  far  applicable 
scholarships  and  fsUowshipe.  The  profsssor 
known  fiiii  well  that  faisr  classes  will  be  the 
pooer  for  the  studenti  having  transferred,  and 
the  student's  tuition  (JoUars  will  now  help 
pay  someone  else's  salary.  Yet,  everyone 
associated  with  the  sdiooi  recognizes  the 


«vel&re  of  the  studentand  his  ultimate 
contribution  to  knowledge  as  the  true  goals 
of  the  institution. 

(n)  A  senior  research  professor  at  a 
univerEity  works  witU  his  graduate  students 
in  an  area  of  current  rfoearch,  helps  them 
attain  their  Ph.D.'s  and  then  moves  heaven 
and  earth  to  try  to  place  them  in  tenure  track 
positions  at  other  universities.  Knowing  full 
well  that  these  students  will  now  be 
competing  with  him  S>r  research  dollars  and 
for  quality  graduate  students. 

In  a  word,  postseoandary  institutions  have 
a  bottom  line  which  it  quite  difiinent  from 
that  of  commercial  ei^erprises. 

m.  Aocreditatian  is  ato  Integral  Part  of  the 
Cohan  aflBgher  Education 

Accreditation  agencies  emanate  from  the 
community  of  schools  they  sever,  and  are 
guided  by  the  same  sense  of  mission. 
Accrediting  bodies  h»e  an  uninterrupted 
record  of  opening  their  doors  to  ever 
increasing  number  of  schools.  Highly  paid 
profassionds  give  gladly  of  their  time  to 


serve  on  site  visiting  teams,  on  committees 
and  commissions,  far  little  ot  no  recompense. 

Accreditation  professionals  spend  uiltold 
hours  working  with  applicant  institutions  to 
help  them  meet  standards.  Visitors  are 
encouraged  to  make  helpfal  suggestions  to 
institutions  which  they  visit  Im  fact  that  so 
few  institutions  are  turned  down  in  petitions 
for  renewal  of  recognition,  even  in  this 
period  of  service  competition  for  students,  is 
inconsistent  with  accusations  that  aooreditars 
have  been  stifling  competition. 

IV.  AocradJUtten  Involves  die  Aiiplkatieaaf    DLPdblkView 


ABA,  and  therefiHe  not  required  to  pay 
exceedingly  high  salaries,  could  charge  a 
much  lower  tuition,  thereby  competing 
efiectively  for  students. 

VnLFadUtiaB 

Proper  fiicilities  are  int^ral  to  the  . 
educational  process.  It  is  inappropriate  test 
government  to  determine  how  lectures  are  to 
be  delivered,  what  books  are  to  be  read,  and 
whailKdlities  are  ai^srcqwiate  for  any  ^ven 
educatiraial  system. 


Whenever  standards  are  applied,  there  will 
be  those  who  fail  to  meet  those  standards. 
Where  judgement  is  involved,  there  will 
always  be  questions. 

Scholarly  journals  publish  only  reforeed 
papers.  If  I,  a  physicist,  submit  a  research 
paper  to  a  journal,  it  will  be  revie«rad  by 
someone  working  in  the  same  field  and 
therefore  competing  %vith  me  for  recognition 
and  rssearcfa  grants.  If  my  paper  is  not 
accepted  for  publicaticHi,  the  outside  observe 
might  conclude  that  there  Mras  a  desire  to 
stifle  competition.  Yet,  no  one  in  the  world 
of  science,  no  matter  how  aggrieved,  would 
come  to  this  conclusion. 

Accreditation,  like  all  of  higher  education, 
is  not  an  exact  science.  Judgraient  plays  a 
large  role  in  the  decision  making  {vocess, 
and  disagreement  is  inevitable.  But  the 
honest  application  of  standards  is  a  far  cry 
from  an  intrat  to  stifle  competition. 

V.  StalaB  Detetaafaw  Eligibility  far  Bar  Exams 

ABA  standards  are  universally  recognized 
as  establishing  the  quality  of  a  law  school; 
and  any  seeming  restrictions  on  competition 
are  a  function  of  those  who  use  the  ABA  list 
of  accredited  schools — not  of  the  ABA  itself! 
Thus,  the  fact  that  40  states  open  the  bar 
exams  only  to  ABA  graduates  is  not  the  fault 
of  the  ABA.  Rather  the  states  should  be  asked 
to  open  the  bar  exam  process.  Can  an 
accrediting  body  be  blamed  for  the  misuse  of 
its  accreditation  list?  ".':-   '*• 


VL  "Capture  of  the  Acoadilatioii  I 

It  is  important  to  recognize  that  law 
schools  educate  students  in  the  law,  whereas 
the  bar  examination  and  the  states  create 
lawyers.  The  distinction  is  important  since  it 
is  educators,  not  practitioners,  who  are  best 
qualified  to  judge  the  fanctioning  of  a  school. 
Whetl^  a  school  creates  effective  attorneys 
is  a  qnestion  entirely  distinct  from  its  ability 
to  educate  students-  in  the  law.  It  is 
counterproductive  for  the  Department  of 
Justice  to  force  accrediting  bodies  to  include 
people  who  are  not  educators  to  judge  an 
educational  institution. 

VOL  Praliwisinnal  Staff  Compensation 

A  high  salary  structure,  together  with  an 
emphasis  on  full-time  bculty,  can  ensure 
that  faculty  remain  fully  focused  on  their 
teaching  and  research  responsibilities 
without  the  pressures  of  an  outside  job.  For 
some  students,  feculty  availability  outside 
class  is  as  important  as  the  lecture  itself. 
High  salaries  will  also  ensure  that  schools 
will  attract  high  quality  faculty.  In  any  case, 
it  is  not  clear  to  me  why  such  a  clause  is  anti- 
competitive. Schools  not  accredited  by  the 


Bringing  die  public  eye  into  deliberations 
involving  standards  can  cripple  the 
accreditation  process  and  discourage  site 
visitors  from  expressing  true  opinions  and 
making  difficult  judgements. 

X.  Other  Sdioola  Can  Compete 

It  would  be  extremely  trouUing  were  the 
Justice  Department  to  force  accrediting 
agencies  to  expand  their  scdpe  to  areas 
outside  their  competence.  Well  run  non-ABA 
schools  are  able  to  attract  students,  and  in 
many  states  their  students  can  sit  for  the  bar 
examination.  Such  schools  can  even  organize 
their  own  (Daputment  of  Education 
Recognized)  accrediting  body.  How  is  the 
ABA'S  unvrillingness  to  accredit  proprietary 
institutions  a  bvrier  to  competition? 

XL  An  Alternative  Approach 

Recognized  agencies  must  satisfy  federal 
regulations  which  require,  among  others,  that 
standards  be  reviewed  regulariy  tor 
reliability,  validity  and  relevance.  If  there  is 
any  indication  that  standards  are  not  relevant 
to  quality  education,  the  Department  of 
Education  can  be  very  efiisctive  in  ensuring 
change,  particularly  if  a  third  party  comment 
is  properly  structured. 

Xn.  Coodnsion 

Hi^er  education  and  accreditation  have 
characteristics  and  a  culture  which  may 
make  certain  anti-trust  considerations 
irrelevant  Perhaps  a  reconsideration  of  the 
findings  in  this  case,  in  light  of  the  special 
nature  of  accreditation,  is  in  order.  CBrtainly 
a  review  of  the  proposed  corrective  actions 
should  be  made. 

Thank  you  again  far  this  opportunity  to 
conment 

Respectfully, 

Dr.  Bernard  Fryshman 

Whiteford,  Taylor  k  Preston, 

1025  Connecticut  Avenue,  NW.,  Washington, 
D.C  20036-5405, 202  659-6800.  Fax  202 
331-0573 

October  2, 1995. 

Via  Hand  Delivery 

John  F.  Greaney, 

Chief,  Computers  and  Finance  Section, 

Antitrust  Division,  Department  of  Justice, 

Room  9903.  555  4th  Street  NW.. 

Washington,  DC  20001 
Re:  U.S.A.  v.  American  Bar  Association,  U.S. 

District  of  Columbia,  Civil  Action  No.  . 

95-1211  (CR),  WTP  No.  00732/00408 
Dear  Mr.  Greaney:  Pursuant  to  Section  V  of 
the  Competitive  Impact  Statement  filed  in  the 
above  captioned  action  on  July  14, 1995,  we 


submit  herewith  the  Comments  of  the  below 
listed  nationally  recognized  accrediting 
agencies  on  the  proposed  Final  Judgment 
against  the  American  Bar  Association. 
Accrediting  Bureau  of  Health  Education 

Schools  (ABHES) 
Accrediting  Coundl  for  Ccmtinuing 

Education  k  Training  (AGCBT) 
Accrediting  Council  for  Independent 

Colleges  and  Schools 
National  Accrediting  Commission  of 

Cosmetology  Arts  ft  Sciences 

You  will  note  that  we  have  asked  for  a 
hearing  before  the  Court.  We  would 
appreciate  a  copy  of  any  response  to  our 
Comments  that  you  may  file  with  the  Court 

Sincerely, 
C  William  Taylor 

CWT:da8 
Enclosure 

cc: 
U.S.  D^Mrtment  of  Education  (w/end.) 
Partidnating  Accrediting  Agencies  (w/ 

end.) 
William  C  Ocdian,  Jr.,  Esq.  (w/encL) 
David  T.  Pritkan,'Eaq.  (w/end.) 

CawtiwtkeDialrkt 


United  States  of  America,  Plaintifr,  v. 
American  Bar  Association,  Defsndant  Civil 
Action  No.:  9S-1211(CR),  Judge  Charles  R. 
Ridhey,  Deck  Type:  Antitrust 


rteal 


The  undersigned  recognized  accrediting 
agencies  ("dw  agencies"),  by  counsel,  hereby 
submit  the  followiog  Conunents  and 
^onested  Modification  to  the  proposed  final 
judgment  in  this  manner.  The  agendes  also 
respectfully  request  a  hearing  concerning 
modification  and  entry  ofthe  proposed  final 
judgment  in  dtis  matter. 

Intreductioii 

The  agenciee  are  all  formally  recognized  by 
the  United  States  Department  of  Education. 
They  submit  that  the  proposed  final 
judpnent  is  inconsistent  with  current 
antitrust  law  in  this  circuit  with  rasped  to 
the  applicability  ofthe  antitrust  laws  in  the 
field  of  accreditation  md  in  those  areas 
sulked  to  oversight  by  Congress  and  odwr 
fsderal  government  agencies.  In  this 
connection,  the  propmed  final  judgment  fails 
to  recognize  the  significant  role  ofthe  United 
States  DepartRMHt  of  Education  in 
accreditation  as  mandated  by  the  Congress  in 
the  Higher  Education  Act  of  1965,  as 
amended.  20  U.S.C.  $  1099b.  The  agencies 
submit  that  this  Court  should  ensure  that  the 
proposed  final  judgBMnt  not  undermine  or 
otherwise  limit  the  important  purposes  of  the 
Hi^er  Education  Ad.^ 

Thus,  the  agendes  respedfaUy  submit  that 
the  proposed  final  judgment  be  modified  by 
adding  an  additional  sentence  to  Part  XHQ 
as  follows:  "Nothing  in  this  judgment  shall 
be  construed  to  aMdify  any  of  the  provisions 


of  the  Higher  Education  Act  of  1965,  as 
amended,  or  any  of  the  regulations  adopted 
pursuant  thereto,  or  any  existing  law 
concerning  the  recognition  of  private 
accrediting  agencies,  or  the  activities  of  such 
agencies  relating  thereto." 

The  Framework  of  Recognition  of  Private 
Accrediting  Agencies 

Private  accrediting  agencies  are  recognized 
by  the  Department  of  Education  under  the 
provisions  ofthe  Higher  Education  Ad  of 
1965  (HEA),  Pub.  L  89-329.  20  U.S.C  1001, 
et  seq.  as  amended,  and  are  subject  to  a 
significant  oversight  by  the  Secretary  of 
Education.  Recognition  is  a  process  by  which 
the  Secretary  of  Education  determines  that  an 
accrediting  agency  is  a  "reliable  authority  as 
to  the  quality  of  education  or  training 
offared"  at  the  institutions  accredited  by  the 
agency.  20  U.S.C.  1099b(a).  Accreditation  by 
a  recognized  accrediting  agency  is  a 
prerequisite  to  the  ability  of  students  to 
obtain  federal  financial  assistance.  See  20 
U.S.C§10ft5(c). 

For  an  accrediting  agency  to  be 
"recognized,"  the  Secretary  must  condud  a 
oomprahensive  review  and  evaluation  of  the 
accrediting  agency  to  determine  whether  the 
agency  meets  the  standards  established  by 
die  law.  20  U.S.C  1099b(n).  An  accrediting 
agency  may  be  recognized  for  a  period  of  no 
mora  than  five  years  and  must  apply  to  be 
re-reoognized  fa^  the  Secretary.  20  U.S.C 
10Mb(d). 

An  accrediting  agency  seeking  recognition 
from  the  Department  of  Education  must  have 
accreditii^  standards  which  assess  the 
following  areas  of  activity  of  educational 
institutions: 

1.  Curricula 

2.  Faculty 

3.  Facilities,  equipment  and  supplies 

4.  Fiscal  and  administrative  capability 

5.  Student  support  services 

6.  Recruiting  and  admissions  polides 

7.  Academic  calendars,  catalogues, 

publications,  grading  and  advertising 

8.  Program  length 

9.  Tuition  and  fees 

10.  Measures  of  program  length 

11.  Course  completion.  State  licensing 

examination  and  job  placement  rates 

12.  De&ult  rates 

13.  Student  complaints 

14.  Compliance  with  program  responsibilities 
20  U.S.C.  1099b(a).  The  Secretary  of 
Education  is  required  by  the  Congress  to 
condud  oversi^t  activities  even  during 
pwiods  of  recognition.  20  U.S.C  1099b(n). 
Thus,  it  is  clear  that  the  oversight  role  of  the 
Department  of  Education  is,  as  required  by 
Congress,  extensive.  In  this  connection,  the 
Secretary  has  further  authority  to  promulgate 
regulations  concerning  the  recognition 
process.  20  U.S.C  ie99b(o). 

Application  of  the  Antitvst  Laws  to 
Accrediting  Agencies 

Since  at  least  1970.  the  courts  have  shown 
substantial  defn«nce  to  accrediting  agencies 
in  recognition  of  their  expertise  in  the  area 
of  educational  accreditation.  ^  In  the  case  of 


1  By  sutmiitting  thase  coaumats.  tiia  acmciM  an 
net  taking  a  position  oa  (he  nMrits  ofthe  current 
litigation. 


Marjorie  Webster  Junior  College,  Inc.  v. 
Middle  States  Association  of  Colleges  and 
Secondary  Schools.  432  F.2d  650  (DC  Or. 
1970],  the  United  States  Court  of  Appeals  for 
the  Distrid  of  Columbia  Circuit  specifically 
rejected  an  antitriist  challenge  to  the  actions 
of  private  accrediting  agendes;  "We  do  not 
believe  that  Congress  intended  this  concept 
(accreditation)  to  be  molded  by  the  policies 
underlying  the  Sherman  Act"  Id.  at  655.  As 
recently  as  1993,  federal  courts  have 
recognized  the  continuing  viability  of 
Marjorie  Webster,^  and  it  remains  the  law  in 
this  Circuit  The  continued  applicability  of 
Marjorie  Wdister  in  the  field  of  accreditation 
has  never  been  questioned  in  court  decisions. 

Five  years  after  Marjorie  Webster  was 
decided,  the  Supreme  Court  was  called  upon 
to  address  the  applicability  of  the  antitrust 
la%ir8  in  ciramistances  where  there  is  an 
inconsistency  with  federal  agency  activity.  In 
U.S.  V.  National  Ass'n  of  Sec.  Dealers,  422. 
U.S.  694  (1975)  and  Gordon  v.  New  Yoiii 
Stock  Exchange.  422  U.S.  659  (1975).  die 
Supreme  Court  held  that  when  there  is  an 
inconsistency  between  a  federal  regulatory 
scheme  and  the  antitrust  laws,  there  is  an 
implied  immunity  from  the  antitrust  laws  for 
the  condud  subject  to  the  agency's  scheme. 
This  rule  has  been  recognized  and  applied  in 
the  context  of  several  federal  statutory 
frameworiu,  including  the  Federal 
Communications  Cosunission,*  the 
Securities  and  Exchange  Con3jnissk>n,^  and 
the  Intentate  Commerce  Commission.* 

Ramifications  of  the  Proposed  Final 
Judgmeia 

The  Department  of  Justice  is  asking  this 
Court  to  approve  a  broad,  in-depth  intrusion 
of  the  Sherman  Act  into  the  field  of 
educational  accreditation  that  will  have  a 
chilling  effect  on  the  entire  accreditation 
process  and  conflict  with  the  Higher 
Education  Act  of  1965,  as  amendied.  Nowhere 
in  the  proposed  final  judgment  does  the 
Department  of  Justice  attempt  to  reconcile 
this  intrusion  in  light  of  the  existing 
precedent  in  this  Circuit  and  the  implied 
immunity  doctrine  relating  to  activities 
subject  to  federal  agency  oversight. 

Aiguably,  many  accrediting  agency 
standards  adopted  in  connection  with  20 
U.S.C  §  1099b(aK5)  could  be  the  basis  for 
claims  of  anticompetitive  activity.  Yet  the     ' 
Congress  has  clearly  legislated  that  these 


'See  Marjorie  Webster  junior  College,  Inc.  v. 
Middle  States  As»ociati»o  of  Colleges  and 


Secondary  Schools.  432  ¥.2i  650  (D.C  Cir.  ie70); 
Wilfred  Academy  of  Hair  and  Beauty  Culture  v. 
Southern  Ass'n  ofColleget  and  Schools.  957  F.2d 
210  (5th  Cir.  1TO2);  Medical  Inst  of  Minnesota  v. 
National  Ass'n  of  Trade  and  Technical  Schools,  SI? 
F.2d  1310  (8th  Cir.  19«7);  Peoria  School  of 
Business,  Inc.  v.  ACCET,  Sas  F.  Supp.  579  (N.D.  III. 
1992):  Transport  Careers,  Inc.  v.  National  Home 
Study  Council,  646  F.  Supp.  1474  (N.D.  Ind.  19«6): 
Parsons  College  v.  North  Central  Ass'n  of  Colleges 
and  Secondary  Schools.  271  F.  Supp.  65  (NJ).  111. 
1967). 

>Sm  U.S.  V.  Bro¥m  University,  et  al..  S  F.3d  65« 
(3rd  Cir.  1993). 

■*  See  Phonetelle.  Irtc.  v.  American  Telephone  and 
Telegraph  Co.,  864  F.2d  718  (1981). 

>See  F/nnegon  v.  Campeau  Corp..  915  F.2d  824 
(2nd.  Cir  1990);  Shurpate  &  Co..  Inc.  v.  NYSE.  Inc.. 
486  F.  Supp.  1 333  (N.D.  Tex.  1980). 

*  See  Waldo  v.  North  American  Van  Lines.  689  F. 
Supp  722  (W.D.Pa.  1987). 
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standards,  the  purpgie  of  whkh  it  to  wuan 
•  level  of  quality  asflumce  in  tlw  am  of 
educational  aoaedittfioa,  sfaoidd  be  the 
subject  of  uveiiight  py  the  Department  of 
Educatioa.  It  would  lie  unfortunate  if  this 
Court's  endorsement  of  the  proposed  final 
judpnent  were  coostrued  as  a  blank  check  to 
pursue  antitrust  daitas  against  nonprofit, 
recognind  accredit^  agencies  afawdy- 
sul^ect  to  siyiificailt  ovosight  by  the 
Secretary  of  Bducatitm. 

Acoordiagly,  the  igendes  submit  that  the 
suggested  modifkatfcn  to  the  proposed  final 
judpnant  will  protect  the  integrity  of  private 
accreditation  and  th^  important  oversight 
activity  of  die  Depa^ment  of  Bducation 
mandated  by  Quqjnss  in  20  U.S.C  $  lOOQb. 
Thepropoaad  modiication  is  consistent  with 
the  pncadeot  in  this  Cbcuit  and  die  limited 
immunity  doctrine  at  faith  in  UitHed  Siatea 
V.  Natkmal  AMtociaikm  {^Securities  Dealers, 
422  U.S.  604  (1975)  and  Gordon  v.  New  York 
StodcSsdtangB,  421  U.S.  659  (1975). 

CondusitM  * 


far  all  the  leesom  set  forth  herein,  the 
agendes  lespectftJlt  request  this  Court 
modify  the  proposed  fiul  Judgment  in  this 
matter  to  be  consistent  widi  existing  law  and 
theHidMrBducatioeActofig65.es 
amended 

RaspectifiiUy  submitted. 
¥Vhiteted,  Taylor  ftipreston,  LLJ>. 
C  William  Tayler  (^  No.  012930) 
Kenneth ).  In^am  (far  Na  14S6M) 
1024  Comecticut  Atenue.  N.  W.,  SuUb  400. 
WaMngton.  D.C.  20036.  (202)  6S9-6800. 

Counsel  far  Accrediting  Bureau  of  Health 
Education  School  (ABHBS),  Accrediting 
Council  for  Continuing  Education  k 
Training  (AOCUTJi  Accrediting  Council  for 
Independent  Colleges  and  SdKiols 
(AaCS),  NMional  Accrediting  Conanission 
of  Cosmetology  A|ts  k  Sdences  (NACCAS) 
Dated:  October  2.  |995. 
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AB/fES.  The  Accr9ditii«  Bureau  far  Health 
Bducation  Schools  (ABHBS)  is  a  non-profit 
oganization  that  accredits  both  institutions 
and  programa.  The  i|istitutians  ars  private 
poetseocoidary  institjitions  that  primarily 
provide  allied  heelth  {xograms.  The 
programs  are  either  ciedical  assisting  or 
memcal  laboratory  assisting  and  can  be 
provided  by  private  Institutions  or  public 
institutians.  Its  acctfdited  membership 
consists  on 

•  78  institnticmB  providing  allied  health 
programs. 

•  93  medical  assisting  and  medkal 
laboratory  tedmidao  programs. 

ABHES  is  located  in  Arlington,  Virginia 
and  has  filed  under  the  Virginia  Nonstock 
Corporation  Act  to  have  its  Indiana 
corporation  merged  with  a  new  corporation 
in  Virginia. 

ABHES  is  currentty  recognized  (approved) 
by  both  the  U.S.  Searatary  of  Education  and 
the  Commission  on  kecognition  of 
Postsecondary  Acofditation  (CC»U>A].  a 
nraipraAt.  nongoveitunental  organization  that 
evaluates  accraditiBg  agencies  far  dMir 


ability  to  determine  the  quality  of 
educational  offerings  and  adnilnistrative' 
capability  at  postsecondary  institutimis. 
Institutional  accreditation  by  ABHBS,  under 
the  Secretarial  recognition,  is  often  one  of  the 
prerequisites  for  students  attending  those 
institutiims  to  be  eligible  for  fadeial  student 
assistance  from  programs  authorized  by  the 
Higher  Education  Act  of  1965.  as  amended. 
-   AaCS.  The  Accrediting  Council  for 
Independent  Colleges  and  Schools  (ACICS)  is 
an  independent  and  autonomous  body  whidi 
accredits  private,  postseccmdary  career 
colleges  and  schook  through  a  peer  review 
evaluation  process.  Located  in  Washington, 
D.C  and  incorporated  underdie  Virginia 
Nonstock  Caporation  Act,  ACICS  is  a 
nonprofit  corporation  orgmized  and  operated 
exclusively  nr  education  purposes,  Iwlchng 
501  (cH3)  Federal  tax  exempt  status.  The 
Coundl  is  composed  of  a  Board  of  Directors 
and  two  commissions— tiie  Commissioa  on 
Postseoondery  School  Accreditation  (OOPSA) 
and  the  Commission  on  College 
Accreditation  (OCCA).  Coundl  members 
indude  representatives  from  institutians, 
education-related  government  agencies  or 
odwr  sectors  of  hi^er  education,  and  th« 
general  public.  Public  members  come  from 
business,  industry,  or  other  professions. 
OCM>SA  accredits  mmcollegiate, 
postsecondary  institutions  that  ofiier 
programs  of  two  years  or  less.  COCA 
accredits  coUegi^  institutions  (i.e.,  junior 
and  senior  colleges).  Its  accreditiMi- 
membership  consists  o£ 

♦  338  noncollegiate,  postsecondary 
institutions  at  338  main  campuses  with  129 
branch  campuses  and  59  learning  sites. 

♦  81  collegiate  institutions  at  81  main 
campuses  with  55  branch  campuses  and  14 
learning  sites. 

Since  1K6,  the  U.S.  Secretary  of  Bducation 
and  his  predecessor,  the  Commissioner  of 
Education,  have  officially  recegnized  ACtCS 
as  a  nationally  reoogniaed  acoediting  body 
of  postsecondary  institutions  offering 
prbnarily  business  and  business-related 

Erograms  of  study.  ACICS  is  also  recognized 
y  the  Commission  on  Recognlticm  of 
Postsecondary  Accreditation  (CORPA),  a 
non-governmental  organization  dedicated  to 
pratnoting  and  insuring  the  quality  and 
diversity  of  American  postsecondary 
education. 

ACCET.  The  Accrediting  Coundl  to 
Ccmtinuing  Bducation  k  Training  (ACCET) 
was  estabUahed  in  1974  as  a  private,  non- 
profit corporation  for  the  purpose  of 
establishing  standards  for  aoaeditatian  and  a 
peer-review-besed  evaluation  process  by 
which  institutions  providing  continuing 
education  and  training  programs  could  seek 
accredited  status.  Since  1978,  ACCET  has 
been  officially  recognized  by  the  United 
States  Department  of  Education  under  the 
criteria  and  procedures  established  by  the 
U.S.  Secretary  of  Education  to  identify 
accrediting  agendes  determined  to  be 
reliable  authorities  as  to  the  quality  of 
education  or  training  provideid  by  the 
institutions  they  acoedit  Under  the  Higher 
Education  Act  of  1965.  Pub.  L  89-329,  20 
U.S.C  Section  1001  et  seq.,  as  amended, 
ACCET  accreditation  serves  as  one  element 
of  eligibytty  farttsmambsts  t»  pastidpate  ia 


HBA  Title  IV  pn^tans  of  federal  finandal 
assistance  for  their  students. 

Under  the  ACCET  Bylaws,  an  Accrediting 
Commission,  consisting  of  not  more  thm  1& 
nor  Hswer  than  11  CommisaioBers,  5  of  which 
must  be  public  members,  are  empowered  to 
promulgate  policies  and  procedures  required 
to  operationalize  the  standards  for 
accreditation,  and  to  det«mine  whether 
institutions  >Mki^  accreditation  meet  those 
standards.  With  offices  in  Arlington. 
Virginia,  an  Executive  Director,  with  a  fall-   ' 
time  staff  of  10,  administers  the  day-to-day 
operation  subjed  to  the  polides.  procedures 
and  directives  of  the  Commission.  Cunentiy, 
ACCET  member  instituticms  consist  of  bodi 
for-profit  and  non-profit  institutions  totaling 
245  main  campus  operations  with  a 
combioed  total  of  approximately  800  training 
sitae  across  the  United  States. 

NACCAS.  The  National  Accrediting 
Commission  of  Cosmetology  Arts  and 
Sdences  (NACCAS)  is  an  autonnnous, 
independent  accrediting  commission 
constituted  as  a  non-profit  (501  (c)(3)]  « 

Delaware  corporation,  with  its  main  offices 
located  in  Arlington,  Virginia.  The 
Cranmissiai's  origins  date  back  to  1969, 
whan  two  accrediting  agencies  in  die  fiaid 
merged  to  florm  the  Cosmetology  Accrediting 
Commission  (CAC),  which  became  NACCAS 
la  1081. 

NACCAS  is  directed  by  a  Board  ot 
Commissioners.  Between  1996  and  1998  the 
size  of  the  Commission  shall  be  reduced  frcnn 
17  to  13  members.  Seven  will  npresent 
accredited  schools;  three  will  represent  the 
salon  industry,  and  three  will  be  educaton 
who  represent  the  public  interest  Cunentiy 
it  is  9, 4  and  4  respectively.  The  Commission 
comes  together  twice  a  year  to  review  school 
files  and  holds  two  confarence  call  meetings 
for  school  file  review.  It  holds  one  meeting 
a  3raer  dedicated  to  reviewing  quality 
standards,  policies  and  operations. 

Committees  carry  out  pnliminary  policy 
review  and  make  reoHnmendations  to  the 
full  Commission.  Several  interim  committees 
have  the  authority  to  take  action  on 
complaints,  applications  for  changes  such  as 
changes  of  ownership,  and  to  review  interim 
visit  reports  and  annual  nports. 

Since  1969.  NACCAS  has  become 
recognized  by  the  U.S.  Department  of 
Bducation  as  a  national  agency  for  the 
institutional  accreditatim  of  postsecondary 
schools  and  departments  of  cosmetology  arts 
and  sciences,  including  specialized  schools. 

NACCAS  cunentiy  accredits  1,300  private 
postsecondary  institutions  which  educate 
and  train  cosmetologists,  barbera, 
estheticians,  manicurists  and  other 
professionals  in  the  cosmetology  field. 

Qfaical  Legal  Edncetiea  Aaaedadan 

6020  South  University  Avenue,  Chicago, 
IllinoU  60637-2786,  Phone  312/702-«611r 
Fax  312/702-2063 

Odober  1, 1995. 

John  F.  Greaney 

Chief,  Computers  and  Finance  Sectitm.  U.S. 
Department  of  Justice— Antitrust 
Division,  555  4th  Street,  N.Vf.. 
Waslungton,  D.C.  20001 

Re:  U.S.A.  v.  American  Bar  Association,  No. 
95-12tl. 


Dear  Mr.  (keaney:  Enclosed  please  find  the 
comments  of  the  Clinical  Legal  Education 
Assodation  on  the  proposed  Consent  Decree 
to  be  entered  in  the  above  case.  CLEA  is  very 
concerned  that  the  proposed  decree  will 
exacerbate  the  very  pn4>lems  it  identifies  by 
further  entrenching  the  power  of  legal 
academics,  and,  more  Importantly,  may  not 
fully  serve  the  public  interest  by  interfering 
with  the  abilitv  of  accreditation  to  improve 
die  quality  of  lawyers. 

There  are  two  ways  in  which  this  "final" 
judgment  wrill  not  really  be  final.  First,  many 
of  its  most  important  terms  await  the 
outcome  of  recommendations  to  be  made  by 
the  "special  commission"  and  reviewed  by 
the  United  States.  Second,  the  United  States 
retains  the  authority  to  review  all  changes  in 
accraditation  standards,  interpretations  and 
rules.  (XBA  would  greaUy  appreciate  the 
opportunity  to  partidpate  in  these  ongoing 
processes.  We  believe  that  we  can  be  a  useful 
voice  in  insuring  that  accreditation  serves  the 
needs  of  studento  to  learn  how  to  pradice 
law  nd  the  needs  of  their  future  clients  for 
competent  lawyers.  Additionally,  we  would 
be  happy  to  meet  %vith  you  at  any  time  to 
discuss  the  concerns  expressed  La  the 
attached  comments. 

Sincerely, 
Mark ).  Heyrman, 
Secietaiy-7>Risuier. 
Endosun. 

of  the  Oiaical  L^  Edacatkm 
oo  Ae  Proposed  Coneant  Decree 
dw  United  Stales  of  Aaserica  and 
Bar  Aasodatioa 

The  rHni<3il  Legal  Education  Association 
(CLEA)  is  an  organization  of  more  than  400 
clinical  teadiers  affiliated  with  more  than 
125  law  schools.  It  is  the  only  independent 
organization  of  clinical  teachers.  Because 
dinical  teachers  have  a  dual  identity  as  law 
teechers  and  practicing  lawyers,  we  believe 
that  we  are  in  a  unique  position  to  address 
issues  concerning  the  relationship  between 
law  schools  and  the  bar  and  to  evaluate  the 
competing  demands  upon  law  schools  which 
make  the  accreditation  process  so  difficult. 

1.  Law  schools  have  two  major  purposes: 
(1)  to  prepare  students  for  the  competent, 
ethical  and  e^ctive  practice  of  law;  and  (2) 
to  oondud  research  designed  to  increase  our 
understanding  of  law  and  legal  institutions 
with  the  ultimate  aim  of  improving  our 
system  of  justice.  Any  system  of  accreditation 
must  be  designed  to  iiMaease  the  likelihood 
of  achieving  these  purposes.  It  must  also 
recognize  that  law  is  a  diverse  and  onnplex 
field  and  tiiat  a  sound  legal  education  system 
will  include  law  schools  that  are  diverse  in 
their  methods  and  practices  and  in  the 
balance  they  chose  to  strike  between  these 
sometimes  competing  goals. 

2.  Because  of  law's  complexity,  few  non- 
la  wyere  are  able  adequatofy  t&  assess  the 
ability  of  lawyera  to  perform  on  their  behalf. 
Additionally,  few  pospective  law  students 
are  able  to  aasess  me  skills  and  qualities  of 
mind  that  they  will  need  to  practice  law 
effectively.  Thus,  the  ordintoy  market 
mechanisms  an  insuffident  to  insure  either 
that  law  studenta  demand  an  appropriate 
legal  education  or  that  cliento,  the  ultimate 


consumers  of  legal  education,  can  with 
confidence  locate  lawyers  who  are  capable  of 
competentiy  assisting  them.  On  the  other 
han^,  most  law  faculty  derive  the  largest 
share  of  their  prestige  within  the  legal 
education  community  from  their  scholarly 
output.  Consequently,  while  the 
accreditation  process  should  enhance  the 
ability  of  law  schools  to  produce  scholarship, 
there  is  far  less  need  for  outeide  pressure  to 
insure  that  this  important  goal  will  be  met 
Thus,  the  consent  decree  must  be  designed 
to  insure  that  its  efforts  to  eliminate  anti- 
competitive practices  do  not  interfere  with 
the  most  important  goal  of  accreditation:  the 
need  to  improve  the  quality  of  lawyers.  (See 
133  of  the  Complaint  describing  the 
le^timate  goals  of  accreditation.) 

3.  Because,  as  alleged  in  the  Complaint 
(119-14).  the  accreditation  process  has  been 
dominated  by  academics  and  deans,  it  has 
not  been  able  to  serve  the  function  of 
insuring  that  students  are  adequately 
prepared  to  pradice  law.  The  failure  of  law 
schools  to  prepare  students  to  practice  law 
competently  and  ethically  has  been 
documented  repeatedly,  most  recentiy  in 
Legal  Education  and  Professional 
Development  An  Educational  Continuum. 
the  1992  Report  of  the  ABA  Task  Force  on 
Law  Schools  and  the  Profession:  Closing  the 
Gap  (this  Report  is  commonly  referred  to  as 
the  MaoCrato  Report  after  the  Task  Force's 
chairman.  Robert  MacCrato).  Thus,  CLEA 
supports  those  aspecta  of  the  proposed 
decree  which  will  improve  the  likelihood 
that  accreditation  serves  students  and  dienta, 
not  deans  and  academics. 

4.  Unfortunately,  the  proposed  consent 
decree  will  not  necessarily  further  that  goal. 
Indeed,  it  may  weaken  an  accreditation 
process  which  is  already  quite  weak.  One  of 
die  ways  in  which  the  decree  may  weaken 
the  acaeditation  process  is  its  insistence  that 
each  site  visit  team  indude  "one  university 
administrator  who  is  not  a  law  school  dean 
or  faculty  member"  (Decree,  p.  4).  This 
requirement  is  apt  to  increase  the  likelihood 
that  law  school  resources  are  expended  on 
research  rather  than  on  education.  University 
administrators  have  neither  an  ethical 
obligation  to,  nor  a  highly  developed  interest 
in,  insuring  that  the  quality  of  lawyering  be 
improved.  Indeed,  the  principle  tension 
between  law  schools  and  the  universities 
with  which  they  are  affiliated  is  the  concern 
the  law  schools  are  not  sufficientiy  academic. 
Since  the  prestige  of  most  universities  is 
most  commonly  measured  by  the  scholarly 
output  of  its  faculty,  these  administrators  are 
apt  to  pursue  the  goal  of  improving  scholarly 
output  as  their  highest  priority.  Finally,  if  the 
Complaint  is  correct  in  alleging  that 
accreditation  has  been  taken  over  by  a 
"guild"  of  academics,  then  it  seems  odd  to 
add  to  the  accreditation  process  persons  so 
completely  identified  as  nmning  the  guild. 

5.  The  requirement  that  site  visit  teams 
include  a  univereity  administrator,  when 
coupled  with  the  new  requirement  that  the 
majority  of  each  team  not  be  full-time  faculty 
members,  is  also  apt  to  reduce  the  likelihood 
that  these  teams  contain  clinical  teachers. 
Since  clinical  teachers  are  the  only  full-time 
members  of  most  faculties  who  practice  law, 
this  result  may  exacerbate  the  imbalance 


between  research  and  the  education  of 
lawyers  which  already  exists. 

6.  More  importanUy,  the  Proposed  Consent 
Decree  does  little  to  change  or  challenge 
existing  standards  and  practices  which 
enhance  the  power  of  academics  at  the 
expense  of  the  needs  of  students  and  their 
fature  clienta.  For  example,  the  existing 
standartls  mandate  that  legal  academics  be 
granted  tenure,  but  do  not  provide  this 
protection  to  many  clinical  teachers  who  are 
involved  in  preparing  students  to  practice 
law.  Standard  405(d),  (e).  The  standards  also 
require  law  schools  to  permit  legal  academics 
to  partidpate  in  the  governance  of  the  law 
school,  but  have  not  been  interpreted  to 
mandate  that  dinical  teachers  be  allowed  to 
partake  in  governance.  Standard  304.  This 
difliBrential  treatment  serves  to  preserve  the 
status  quo  in  which  the  research  and  other 
needs  of  academics  are  given  priority  over 
the  needs  of  students  and  their  future  clients. 
That  is  because  clinical  teachers  and 
adjuncts,  who  often  are  the  only  members  of 
law  faculties  with  substantial  interest  in  how 
law  is  practiced,  are  often  denied  a  voice  in 
governance. 

7.  As  set  forth  in  the  Complaint  (1 21),  the 
current  accreditation  standards  specify 
student-fKulty  ratios.  Standard  402. 
However,  under  this  standard,  many  clinical 
teachers  and  adjund  faculty  primarily 
engaged  in  preparing  students  for  the 
competent  and  ethical  practice  of  law  are  not 
included  in  the  faculty  component  of  the 
ratios.  (Complaint,  1 21).  This  omission 
discourages  law  schools  from  employing 
many  persons  whose  primary  role  in  the  law 
school  is  to  prepare  students  to  practice  law. 
CLEA  supports  the  provision  in  the  proposed 
consent  decree  which  requires  the  ABA  to 
reconsider  its  standards  concerning  faculty- 
student  ratios.  (Decree,  p.  8) 

8.  The  proposed  Consent  Decree  also  does 
nothing  to  change  the  fact  that  the  current 
accreditation  standards  do  not  even  require 
law  schools  to  provide  students  with  any 
experience  in  the  practice  of  the  law.  Indeed, 
the  self-interested  nature  of  the  standards  is 
demonstrated  by  the  fact  that  they  are 
virtually  silent  concerning  curriculum.  This 
silence  permits  academics  to  pursue  their 
own  teaching  interests  without  concern  for 
the  effect  on  students  or  their  future  dients. 
Thus,  while  the  superiority  of  clinical 
methodology  for  preparing  professionals  is 
well  documented  (see,  for  example,  D. 
Schon,  The  Reflective  Practitioner  (1983)). 
the  accreditation  standards  do  not  require 
law  schools  to  provide  any  clinical 
experience  for  students  and  many  law 
schools  do  not  so  provide.  The  Consent 
Decree  should  prohibit  the  ABA 
accreditation  process  from  being  used  to 
protest  the  interests  of  academics  by 
mandating  standards  that,  at  a  minimum, 
treat  the  obligation  of  law  schools  to  prepare 
students  to  practice  law  as  being  of  equal 
importance  to  their  obligation  to  condud 
research. 

9.  CLEA  supports  the  continued  role  of  the 
American  Bar  Association  in  accreditation. 
However,  the  current  process  has  failed,  not 
because  the  standards  are  too  vigorously 
enforced,  but  because  they  are  misdireded. 
Given  the  intereste  of  legal  academics  and 
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law  school  adminutgrtioos.  accreditation 
standards  can  serve  tp  hmghtun  competition 
and  serve  coasunMc^onljr  if  they  are 
fiocusaad  primarily  o^  cuiricuhim  and  are 
desteoad  to  insure  tt^  curricula  feflect  the 
needs  of  consumers  iiaddition  to  thoee  of 
the  academy.  j  .  <^  <■ 

10.  In  order  to  improve  consumer  choice, 
the  accreditation  piopees  shoi^  require  law 
schools  to  provide  infoFmation  to  applicants 
to  improve  their  ability  to  maka  infonned 
choices  among  scboo^.  (Complaint,  1 33.) 
This  information  afai^ild  reveal  the  actual 
availability  of  coui«e|  and  programs  and  the 
extent  to  which  eachjachool  is  able  to  prepare 


students  for  the 
Decree  should 
comffljssioii 
thepropoeed 
standards  relating  to 
prospective  students. 

Maf^Mlle  lWvarrilj(  Law  School,  Ofllea  of 
th*~ 


of  law.Tbe  Craisent 
the  special 
for  in  Section  VH  of 

7-8)  to  review  the 

losures  to 


September  20, 1995.  ! 

Mr.  John  F.  Greaoey.  Chief. 

Computer  and  Ftinn^  Sections,  Antitnist 

DMakm,  United  Statee  Depi.  of  Justice, 

Aoom  9903, 585  Pourtk  Stnet,  N.  W.. 

Washit^tm.  D.Q  20001 
Rr.  United  States  v.  /Unerican  Bar 

Aaaociatkm,  Caa#  No.  95-1211  (DilO.C) 

Dear  Mr.  Greaney:  1  am  vniting  to  exi»ess 
my  substantial  concetn  with  the  terms  of  the 
Consent  Decree  piop»aed  by  the  American 
Bar  Association  and  lie  Government  in  the 
above  entitled  mattari 

I  am  troubled  that  this  Utigation  was 
commenced  and  settl^  without  input  from 
legal  educators  or  codsumers  of  legal 
education  and  legal  services.  Still,  I  could 
live  with  fldoet  of  the  iHovisions  of  the 
settlement  but  1  cannpt  live  with  the 
provisiau  of  SectioniVIL 

Section  VD  leaves  ^pen  for  future 
determination  five  iaiues  of  extraordinary 
importance  to  legal  educators,  including, 
faculty  teaching  houxl:  leaves  of  absence  for 
faculty,  calailaHon  o|  faculty  component  of 
the  studant/faculty  ratio;  physical  facilities: 
and  the  allocation  of  fesouiQes  of  the  law 
school  by  the  law  schtol  or  its  parent 
university.  Frankly,  t$ese  five  iscues  are  of 
much  grwiar  importaiice  to  ma  and  to  most 
legal  educators  than  ^ythi^  actually 
resolved  in  the  settle^ient  li^ese  issues 
strike  at  the  heart  of  tlie  fiscal  integrity  of  law 
schoda,  as  wrell  as  th#  basic  structure  of  law 
school  faculties.  I  canpot  conceive  of  a  reason 
why  the  Govammeot  Isnd  the  ABA  would 
want  to  leave  these  filre  matters  on  the  table 
ix  further  resolutifm^  I  strongly  oppose  such 
action.  Allovring  thesp  matters  to  officially 
remain  open  and  unrasolved  strikes  me  as  a 
guarantee  that  the  Cotirt  will  be  involved  in 
protracted  and  difficult  litigation  in  the 
ruture  over  diese  makers.  Until  and  unless 
theee  matters  are  defiiiitively  resolved,  1 
think  any  settlement  |s  premature, 
unwarranted,  and  not  in  the  public  interest 
n  in  the  interest  of  this  Court 

Thus,  while  I  genenlly  oppose  the 
settlement  be&ne  the  pourt  I  particulariy 
urge  the  Court  to  rej'  tt  the  provisions  of 
Section  VD  of  the  probosed  iudgment  and 
direct  the  parties  to  e  ther  delete  entirely 


these  six  issues  or  to  propose  a  settlement  of 
the  issue  before  the  matter  is  approved  by  the 
Court 

The  Court's  consideration  of  my  views  pa 
this  matter  i»  greatly  appreciated. 

Yours  respectfully, 
Howard  B.  Eisenbeig, 
Dean  and  Pn^essor  of  Law. 

Northweslain  University  School  ofUw 

357  East  Chicago  Avenue,  Chicago,  Illinois 
60611-3069,  (312)  503-8573,  (312)  503-8977 
Fax 

September  13, 1095. 

Mr.  )ohn  F.  (keaney. 

Chief,  Compaten  and  Finance  Section,  US. 
Depaitamtt  offustice.  Antitnist  Division, 
555  4th  Street.  N.  W..  Room  9903,    ' 
WadUngton,  D.C.  20001 

Re:  Comments  on  modifications  of  proposed 
Final  Judgment  in  U.S.A.  v.  American 
Bar  Assoc.,  (D.O.  D.C:  CA.  No.  95- 
1211). 

The  proposed  Final  Judgmoit  ofbrs  a 
unique  opportunity  to  restore  ABA 
accreditatkm  to  its  original  and  only  proper 
purpoae  of  safeguarding  the  public  interest  in 
the  adequate  preparation  of  law  students  for 
competent  and  ethical  law  practice.  Union, 
however,  the  proposed  Judgnwnt  is  modified 
to  make  dieaccamplislnnent  of  this  purpose 
an  explicit  requirement  of  the  pdanned 
reconstruction  of  the  accreditation  process, 
the  Judgment  wiU  become  an  instrument  for 
the  degradation  of  both  le^  education  and 
the  practice  of  law. 

I,  therefore,  propase  that  the  Judgment  be 
modified  to  add  the  foUovring  langu^e  to 
Section  IV,  which  defines  prohibited  ABA 
conduct 

The  ABA  is  enjoined  and  restrained  from: 

(B)  adopting  or  enforcing  any  standard, 
interpretation,  rule  or  policy  that  is  not 
needed  in  order  to  prepare  law  students  to 
participate  efiiactively  in  the  le^  profession. 

As  the  case  law  interpreting  the  Sherman 
Act  makes  dear,  a  proiessional  society's 
regulations  that  raise  cost  berriers  to  market 
entry  must  be  justified  by  their  role  in 
protecting  the  public  Interest  in  competent 
proiessional  services.  See  e.g..  Nati(mal 
Society  t^ Professional  Engineers  v.  U.S.,  435 
U.S.  679, 696  (1978);  WUkvAMA,  719  F.2d 
207,  226  (7th  Cir.  1983).  The  ABA  House  of 
Delegates  recently  recognized  the  importance 
of  this  public  protection  role  of  accreditation 
when  it  amended  Standard  301  to  require 
that  law  schools  maintain  educationu 
programs  designed  to  prepare  students  for 
eSKtive  participation  in  the  legal  profMSion 
as  well  as  for  amnission  to  the  bar. 

Nevertheless,  the  proposed  Judgment's 

Elan  for  reforming  law  school  accreditation 
taves  the  ABA  firee  to  establish  an 
accreditation  process  that  has  little  regard  for 
law  schools'  duty  to  prepare  students  for 
their  professional  roles.  As  a  result  of  the 
Judgment's  laissez-faire  approach  toward  the 
siibstantive  ends  of  the  acoreditation  process, 
the  legal  academics,  who  will  inevitably 
continue  to  control  that  process,  will 
naturally  seek  to  maintain  a  system  of 
accreditation  that  reinforces  their  notions  of 
"quality"  legal  education.  Those  are  tlM 
notions  that  have  elevated  the  production  ot 


scholarship  as  the  highest  law  school  priority 
and  relegated  students'  professional 
preparation  as  an  abligstory  burden  that 
should  not  interfere  with  academics'  hi^ier 
intellectual  calling.  Under  the  proposed 
Judgment  therefcro,  the  conduct  of 
accreditation  will  be  the  conduct  of  business 
as  usual. 

The  very  fact  of  the  ABA's  consent  t&the 
Judgment  however,  guarantees  that  a 
credible  accreditation  process  cannot  be 
carried  on  as  business  as  usual.  The 
significance  of  the  ABA's  now  well- 
publicized  willingness  to  settb  over  the 
fervent  oppositton  of  those  who  administer 
the  aocrsditaticMi  process  will  not  be  lost  on 
imiversity  and  law  school  administrators, 
who  will  appreciate  that  lawsuits,  or  the 
threat  thereot  can  be  more  economical  than .. 
compliance  with  unwanted  accreditation 
requirements.  Unless  the  reformed 
accreditatfon  process  can  be  justified  by  its 
manifest  promotion  of  the  public  interest  in 
adequately  prepared  law  graduates,  it  will 
remain  as  vulnerable  to  attack  as  the  present 
system  has  been.  A  toothless  or  timid 
accreditation  process  would  obviously   < 
undermine  the  public's  reliance  on  law  j/^j,:-, 
degrees  as  an  assurance  of  minimal       *     ;.' 
competence. 

The  proposed  Judgment  does  seek  to  avoid 
legal  academics'  conduct  of  accreditation 
business  as  usual  and,  thereby,  assure  bodi 
anti-trust  compliance  and  an  effective 
accreditation  process  by  rhanging  the 
compositfon  of  tiw  groups  that  will  make 
accreditation  decisions.  Concluding  that  legal 
academics  have  "captured"  the  accreditation 
process  for  their  own  and  their  cohort's 
economic  self-interest,  the  Judgment  would 
dissipate  academicians'  influence  by 
increasing  the  representation  of  practitioners 
and  non-law  school  university  administrators 
on  the  Section  of  Legal  Education's  Council 
and  Accreditation  and  Standard  Review 
Committees.  The  Judgment  %vould  also 
involve  the  ABA  Board  of  Govonors  more 
actively  in  the  current  reformation  and 
ongoing  administration  of  accreditaticm. 

For  the  reasons  discussed  below,  this 
strategy  will  neither  avoid  the  continuing 
"capture"  of  the  accreditation  prooess  by  the 
legal  academics  aor  rationalize  the  ofien 
conflicting  goals  of  (men  market  competition 
and  profeaaionally  adequate  legal  education. 
I  base  this  conclusion  primarily  on  nsy 
experience  as  a  member  during  the  last  year 
on  the  ABA  Accreditation  Committee,  on  my 
participatton  on  15  ABA  or  AALS  (American 
Assodation  of  Law  Schools)  site  inspection 
teams,  on  my  23  years  of  laws  school 
teaching  primarily  in  a  clinical  setting  and 
my  years  of  graduate  school  training  in 
education. 

Hrst,  with  rare  exception,  practittoaen 
both  on  site  inspection  teams  and  at 
accreditation  committee  meetings  defer  on 
questions  of  educational  policy  to  the  legal 
academics,  whose  expertise  on  such  matters 
they  quite  understandably  respect  Although 
nonacademics'  outside  perspective  on 
accreditation  issues  is  impratant  to  the 
process,  they  graoaUy  do  not  have  sufficient 
time,  interest  confidence  in  their  own 
educatfonal  expertise  and.  most  important, 
the  will  to  become  an  efiective  counter-force 


to  the  academic  administntcxs'  dominance  of 
the  accreditatfon  process. 

Second,  non-law  school  university 
administrators  will  also  likely  defer  to  their 
law  school  colleagues'  educational 
judgments,  except  in  one  area  of  spedal 
concern  to  central  university  administrations. 
University  administrators  will  undoubtedly 
challenge  legal  academics'  use  of 
accreditaticm  to  limit  the  percent  of  law 
school  revenues  a  central  administration  can 
divert  for  its  own  discretionary  use.  There  is 
a  serious  public  policy  question  as  to 
whether  the  important  cause  of  general 
higher  education  justifies  a  imiversity's 
confiscation  of  the  high  law  school  revenues 
that  are  made  possible  by  legal  education's 
current  relatively  low  cost  and  high  tuitions. 
Although  the  public  ultimately  pays  for  such 
high  tuitions  through  higher  legal  costs, 
univeraities'  appropriation  of  much  of  that 
tuition  deprives  the  public  of  the  benefit 
sixrh  tuition  would  otherwise  derive  through 
improved  legal  educatfon.  However  these 
conflicting  interests  can  be  best 
acoommoaated,  there  is  no  question  that 
elevating  the  role  of  university  administrators 
in  the  accreditation  process  is  likely  to 
decrease  the  quality  of  legal  education 
without  any  corresponding  increase  in 
competitiveness. 

The  persoimel  changes  contemplated  by 
the  proposed  Judgment  will,  thus,  not 
significantiy  dimjmish  legal  educators' 
dominance  of  the  accreditation  process. 
'There  is,  in  sum,  nothing  in  the  Judgment 
that  would  cause  the  law  school  deans  who 
have  dominated,  and  will  continue  to 
dominate,  ABA  accreditation,  to  change  their 
priorities  so  that  the  preparation  of  law 
students  for  competent  ethical  practice 
would  become  accreditations'  primary 
mission.  As  indicated  by  the  ABA's  much 
heralded  Wahl  Commission  Report's 
affirmation  of  the  basic  elements  of  the 
present  accreditation  process  and  its  explicit 
rejection  of  proposals  that  would  make 
preparation  for  practice  a  far  more  significant 
goal  of  accreditation,  the  ABA  appears 
incapable  of  generating  by  itself  any  systemic 
alteration  of  tiie  existing  priorities  of  law 
school  accreditation. 

The  Wahl  Commission  Report  did  make 
some  largely  hortatory  concessions  to  the 
recent  concerns  expressed  in  the  MacCrate 
Task  Force  Report  and  in  the  ABA  House  of 
Delegates  for  gceater  attention  to  the 
preparation  of  students  for  practice.  Far  more 
significant  however,  was  the  Commission's 
ringing  endorsement  of  an  accreditation 
process  that  has  reinforced  a  system  of  legal 
education  in  which  scholarship  production  is 
the  most  rewarded  faculty  activity  and 
teaching  for  practice  competence  the  least 
rewardmi.  Concrete  curricular  reforms  that 
would  make  available  to  all  students  the 
opportimity  to  become  professionally 
competent  through  supervised  practical 
learning  experiences  taught  by  skilled 
teachers  would  impose  unacceptable 
economic  burdens  on  law  schools,  according 
to  the  Wahl  Commission.  The  Commission 
would,  thus,  do  virtually  nothing  to  change 
the  priorities  of  an  educational  system  in 
which  students'  limited  opportunities  for 
experiential  learning  would  continue  to  be 


rel^ated  to  a  so-called  special  interest  group 
of  second-class  dtizens — mainly  non-faculty 
adjuncts,  legal  writing  instructors  and,  very 
often,  clinical  teachers. 

The  language  I  propose  for  addition  to  the 
Final  Judgment  would  not  run  afoul  of  the 
Wahl  Commission's  strictures  against 
imposing  on  law  schools  either  uniform 
programs  or  prohibitive  expenditures.  What 
such  a  mandate  would  do,  however,  would 
be  to  assure  that  whatever  cost  barriers  to 
entry  into  the  legal  education  market  the 
ABA  decides  to  impose  would  have  a  clear 
relation  to  promoting  the  public  interest  in 
the  adequate  preparation  of  law  graduates  for 
practice. 

Such  a  mandate  wiU,  of  course,  not  be  a 
panacea  and  will  undoubtedly  be  vigorously 
opposed  by  most  legal  academics  who  will 
see  it  as  an  intrusion  on  their  prerogative  to 
determine  "quality"  legal  education.  This 
objection  should  be  rejected.  As  noted  above, 
most  legal  academics  presume  that  the 
highest  quality  legal  education  takes  place  in 
law  schools  with  the  most  prestigious  legal 
scholars,  regardless  of  those  scholars'  interest 
in  or  aptitude  for  preparing  students  for 
practice.  It  is  legal  academia's  inverse 
correlation  between  "quality"  education  and 
the  attention  a  faculty  pays  to  preparing 
students  for  practice  that  has  resulted  in  the 
Government's  present  accusations  of  antitrust 
conspiracy.  ABA  accreditation  will  not  be 
reformed  if  the  proposed  Judgment  allows 
this  mentality  to  continue  to  hold  sway. 

Furthermore,  the  academics'  warning 
against  using  ABA  accreditation  to  suppress 
educational  diversity  sounds  a  false  alarm. 
An  accreditation  process  narrowly  tailored  to 
achieve  its  public  protection  purposes  will 
not  prevent  legal  academics  from 
implementing  their  own  visions  of  a 
"quality"  or  scholarly  legal  education  in  their 
own  schools  and  through  their  own 
membership  organizations.  It  will,  however, 
prevent  them  from  using  the  quasi- 
governmental  power  of  ABA  accreditation  to 
deny  market  entry  to  those  who  do  not  share 
or  cannot  afford  tiie  more  prestigious 
academics'  vision  of  whatever  they  think  a 
"quality"  legal  education  should  be. 

In  sum,  enforceable  restrictions  on  entry  to 
the  legal  education  market  are  necessary,  but 
they  can  be  justified  only  to  the  extent  they 
protect  the  public  interest  in  assuring  that 
law  students  are  receiving  the  education 
necessary  for  initial  readiness  to  practice  law 
both  competently  and  ethically.  Failure  to 
incorporate  this  insight  as  an  explicit 
mancfate  in  the  Final  Judgment  would  forfeit 
a  unique  opportunity  to  develop  an 
accreditation  process  that  will  fairly  and 
effectively  protect  the  public  interest  in 
adequately  prepared  law  graduates  without 
denying  market  enfry  to  those  who  can 
satisfy  that  public  interest. 

Sincerely, 
John  S.  Elson, 
Professor  of  Law. 

University  of  Florida,  College  tf  Law,  Offices 
of  the  Faculty 


PO  Box  117625,  Gunesville,  FL  32611-762S, 
(904)  392-2211,  Fax  (904)  392-3005 

August  29, 1995. 

Dear  Mr.  Greaney:  Please  excuse  all  the 
confusion.  The  comment  I  mailed  on  the  24th 
had  many  typographical  errora.  Yesterday, 
the  28th,  I  mailed  a  corrected  copy  by  first 
class  mail.  After  sleeping  on  it,  though,  I 
realized  I  would  feel  more  comfortable 
sending  the  corrected  copy  by  express  mail 
so  that  you  will  have  it  tomorrow.  Please 
regard  the  enclosed  comment  as  my 
"official"  comment 

Thank  You. 
f effivy  L.  HarrisoB 

University  of  Florida,  College  of  Law,  Offices 
of  the  Faculty 

PO  Box  117625,  Gainesville,  FL  32611-7625. 
(904)  392-2211,  Fax  (904)  392-3005 

August  29, 1995. 

Mr.  John  Greaney, 

Chief,  Computers  and  Finance  Section, 

Antitrust  Division,  Department  of  Justice, 

Room  9901,  JCB  Building.  S55  4th  St. 

N.W.,  Washington  D.C.  20001 
Re:  United  States  of  America  v.  American  Bar 

Association 
Dear  Mr.  Greaney:  I  am  writing  to  comment 
on  the  pending  consent  degree  with  respect 
to  the  above  refwenced  case.  Although  I 
opf>ose  certain  elements  of  the  proposed 
consent  decree,  my  more  pressing  hope  is  , 
that  the  AnUtmst  Division  will  devote  forther 
study  to  the  issue  of  the  proper  market 
definition,  competitive  harms  and  the 
appropriate  remedy.  This  is  all  in  the  context 
of  whether  the  changes  in  the  accreditation 
process  will  further  the  public  interest  in 
having  low  cost  and  high  quality  legal 
services  available  to  all  Americans. 

Let  me  begin  by  noting  that  there  appear 
to  be  three  possible  markets  involved  here. 
One  market  is  the  market  for  post  graduate 
study.  Law  schools  operate  as  sellers  in  this 
market  and  concerns  in  this  market  would  be 
on  the  buyere.  Another  market  is  for 
individuals  selling  services  as  law  teachers 
(foil  time  (X  adjuncta)  or  administrators.  The 
antitrust  concern  would  be  that  law  schools 
may  have  market  power  as  buyers  of  the 
services  of  these  individuals  (monopsony 
power).  Please  note  that  monopsony  power  is 
used  by  buyers  to  force  prices  below 
competitive  levels  Antitrust  Law  and 
Economics  (1993). 

The  third  marl^t  is  the  market  for  legal 
services.  Obviously,  law  schools  provide  the 
educational  opportunities  that  are  combined 
with  other  inputs  by  individuals  who  want 
to  become  attorneys.  If  the  input  is  too 
expensive,  legal  services  would  become 
scarce  and  expensive.  My  view  and,  I  am 
confident,  the  view  of  the  great  majority  of 
Americans  is  that  this  is  the  only  relevant 
market.  Any  intermediate  market — like  the 
sale  of  legal  training  by  laws  schools — is  only 
relevant  to  the  extent  it  bears  on  the  primary 
market.  In  this  regard  it  is  important  to  note 
that  the  most  costiy  aspect  of  attending  law 
school  is  probably  not  tuition.  Whether  the 
student  can  afford  to  give  up  the  income 
forgone  while  in  law  school  is  likely  to  be  a 
more  critical  factor.  My  point  is  that  one 
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cannot  fully  aaaass  tl|B  imapctanos  of  the 
accreditatlGn  standaiils  ttta  tuition  costs 
outside  the  context  ci  a  nujre  comprehensive 
examination  of  the  costs  of  legal  education 
and  the  tate  of  ratumto  that  investment 

If  I  understand  he  fiain  thnist  of  the 
Cknnplalnt.  it  focusesjon  the  maricet  for 
selling  legal  training  With  the  theory  being 
that  the  A.B.  A.  Sectidn  of  Legal  Education 
has  attempted  to  raisf  the  cost  of  new 
entrants  into  this  "Ix^iness."  My  concern 
about  this  theory  is  ttat  the  incumbent  law 
school  can  only  taiseithe  costs  ctf  potential 
rivals  by  raising  theiiiown  costs.  In  other 
words.  I  do  not  understand  the  Complaint  to 
be  saying  that  the  co^  are  raised  for  new 
entrants  only.  Instead,  the  possible  salary 
floor.  {Kulty-student|taadiing  ratios, 
sabbatical  requirametts  and  the  like  are  also 
coats  the  incumbent  kw  schools  must  incur. 

This  strikes  me  as  4  possibly  illogical 
strategy  that  would  iSundertaken,  ultimately 
backfire.  Every  coUe^  student  makes  a 
decision  about  a  postgraduate  activity.  A 
great  number  of  thenichooee  no  post 
graduate  study  and  tnis  is  an  opportunity 
that  competes  heavil]f  with  a  (tocision  to 
study  law.  In  addition,  many  students  do 
diooae  to  pursue  oth4r  forms  of  post  graduate 
education.  My  point  is  simply  this:  In  a 
WQiki  in  whidi  law  school  applicants  have 
declined  from  93  JOOlin  1990-91  to  78,200  In 
1994-1995  (or  putm^B  technically,  in 
which  the  demand  fbf  legal  education,  at 
le«st  in  the  short  runjis  falling)  and  in  which 
there  is  competition  «nong  sellers  of  post 
graduate  study,  it  mat  make  little  sense  for 
law  schools  to  embar(  on  a  stralny  that 
would  raise  their  ami  ooeta  and  mcreasa  the 
attractiveness  of  a  le^  education  generally. 

The  critical  matter  )s  one  of  defining  the 
relevant  market  if  tht  market  is  only  "legal 
education,"  such  a  stfategy  may  work.  If  the 
market  includes  othef  poet  graduate 
opportunities  indudteg  employment  the 
strategy  will  fail  bi  skmt.  die  foundation  (rf 
the  theory  of  the  Justibe  Department  is  the 
market  definition  wh^  can  only  be 
ascertained  throu^  ati  empirical 
investigation. 

As  far-die  second  i4arket— law  faulty  aiid 
administrators.  I  thin^  it  %»oold  more  likely 
that  any  price  fi;dng  ijy  law  schools  urould 
be  in  the  hiring  raark^  with  the  goal  of  using 
monopeony  povrer  to  keep  salaries  low  with 
respect  to  entry  level  hiring  or  the  hiring  of 
ad)imct  profassors.  Of  course,  there  is  no 
suggestion  of  this  in  the  Complaint  and 
ultimately  law  schook  as  buyers  probably 
have  JneufRdent  market  power  to  lower 
focuhy  or  admiDistrator  salaries.  Still,  law 
sdiools  are  bodi  buyvs  and  sellers  and 
concern  for  the  publit  faiterest  requires 
attention  to  both  side$  of  the  market. 

The  third  market  hire  is  the  market  for 
legial  services.  Typically,  one  would  expect  a 
professional  associatibD  to  limit 
opportunities  to  enter  the  profsssion.  In  fact, 
as  I  recall,  the  AmCTican  Medical  Association 
puraoed  a  policy  of  "professional  birth 
coDtiol"  for  some  yevs.  The  A.B.A.  has 
generally  taken  a  diSlrent  course.  The 
number  of  accredited'law  schools  has 
increased  from  135  to  176  over  the  past  30 
years.  Enrolfanent  has  increased  from  46,666 
to  128,989  over  the  8«ne  time  period. 


Finally,  bar  admissions  have  increased  from 
10.788  to  39,710.  See  American  Bar 
Association,  A  Review  of  Legal  Education  in 
the  United  States  67  (1995). 

By  involving  legial  educators— those  whose 
welora  depends  on  supfdymg  legal 
education— the  A3.A.  has  probaUy  only 
encouraged  the  increased  availability  of  legal 
education  and  legal  services.  For  this  reason, 
I  find  the  assertion  that  "Legal  Educators 
Have  Captured  the  ABA's  Law  School 
Accreditation  Process"  (Complaint,  p.  4) 
rather  odd.  If  there  has  been  any  "capture" 
it  certainly  does  not  appear  to  be  one  that  has 
benefitted  the  individual  A.B.A.  member. 
That  interest  would  best  be  served  by  a  for 
more  restrictive  accreditation  process— one 
that  vrould  effectively  sfow  down  the 
explosion  in  the  number  of  law  school 
graduates. 

Smnaury 

1.  The  question  of  whether  law  schools  can 
further  their  competitive  interests  by  raising 
their  own  costs  of  operation  in  a  market  in 
which  there  is.  competition  for  students  and 

a  recently  decreasing  demand  for  l^al 
education  is  a  pivotal  empirical  question. 
The  key  to  the  answer  lies  oh  proper  mariiet 
definition. 

2.  If  there  is  an  incwiaistency  between  the 
aims  of  the  A.B.A.  and  the  Section  of  Legal 
Education,  it  is  an  inconsistettcy  that  wtvks 
in  favor  of  greater  competition  in  the  market 
for  attorneys' services. 

PnqNisab 

1.  Other  than  prohibiting  price  fixing  as 
described  in  section  IV.A.  of  the  proposed 
consent  decree,  the  justice  Department 
should  abandon  all  of  its  recommendations  at 
least  imtil  there  is  data  indicating  that  the 
accreditation  process  has  unreasonably 
restricted  entry  into  the  legal  profession.  This 
would  require  careful  attention  to  the 
relevant  market. 

2.  Failing  this  reconsideration  I  propose 
the  following  two  steps: 

a.  Modify  item  IV.(B)  of  the  consent  decree 
so  that  it  reads  as  follows:  "collecting  from 
or  diasemioating  to  any  law  school  data 
concerning  compensation  paid  to  deans, 
administrators,  faculty,  librarians,  or  other 
employees."  The  purpose  of  this  change 
would  be  to  permit  the  exchange  of 
information  about  past  compensation.  The 
exchange  of  past  information  in  a  market  that 
is  not  concentrated  is  unlikely  to  result  in 
competitive  harm.  On  the  other  hand,  this 
infinmation  can  be  critical  in  diagnosing  the 
problems  of  a  law  school  that  has  fallen 
below  acceptable  qualitative  standards. 

b.  Delete  items  VI.(CM3);  VL(D)(3); 
VI.(EX3]:  and  VL(F).  These  requirements 
suggest  that  the  interest  of  legal  educators  is 
to  stem  the  supply  of  legal  services.  This  is 
counterintuitive  and  is  not  supported  by 
available  data. 

I  hope  these  comments  are  of  use.  I  am 
ready  to  consult  or  comment  further  if 
necessary. 

Respectfully. 
Jeffrey  L  Harrison, 
Chesterfield  Smith  Professor  of  Law. 

The  Univeraity  of  Oiicago— The  Law  School 


111  Bast  60th  Street,  Chicago,  Illinois  60637, 
Telephone  (312)  702-9611,  FAX:  (312)  702- 
2063 

October  2, 1995. 

Via  Facsimile  Number  (202)  616-5980 

Mr.  John  F.  Greaney, 

Chief.  Coaiputeis  and  Finance  Section,  U.S. 

Department  of  Justice,  Antitrust  Division, 

5SS  4th  Street.  NW..  Romn  9903. 

Washington.  D.C  20001 
Re:  Comments  as  to  modifications  of 

propoeed  Final  Judgment  in  (/.S.A.  v. 

American  Bar  Assoc..  (D.  Ct  D.Q  CA. 

No.  95-1211) 

Dear  Mr.  &eaney:  I  have  decided  to  file 
comments  about  the  proposed  consent  decree 
because  (i)  it  does  not  recognize  that  the  real 
conspiracy  was  of  academics  and  deans  and 
not  all  faculty  to  control  the  accreditation 
process  and  (ii)  the  proposed  refnms  will 
likely  result  in  a  lessening  of  vigorous 
enforcement  of  accreditation  standards.  Both 
results  are  not  in  the  public  interest  of 
noviding  dnunattoalfy  different  and  better 
legal  education  so  that  lawryers  of  the  future 
can  redeem  the  reputation  of  the  profession 
by  providing  better  representation  to  their 
clients  and  improving  our  system  of  justice. 

L  My  lavoWeaeat  in  the  ABA  Sactfon  of 
Legal  EdBcatiop  and  ila  Accreditation 


After  serving  for  many  years  on  the 
American  Bar  Association's  (hereinafter 
"ABA")  Section  of  Legal  Education  and 
Admission  to  the  Bar's  (hereinafter  "Section 
of  Legal  Education")  Qinical  Education  and 
Skills  Training  Committees,  I  vras  appointed 
by  the  Chair  of  the  Section  to  the 
Acoeditation  Committee  in  1987  and  was  re- 
appointed in  1990. 1  served  on  the 
Accreditation  Committee  (or  a  total  of  seven 
years  (1987-1994).  In  1994,  die  Nominating 
Committee  of  the  Section  on  Legal  Education 
nominated  me  to  one  of  the  twelve-at-laige 
positions  on  the  Council  of  the  Section.  I  was 
unanimously  elected  by  the  Section  to  a 
three-year  term  of  office  in  1994. 1 
participated  in  all  the  dedsfons  at  issue  in 
this  case  with  the  exception  of  when  I 
recused.  I  spent  anywhere  from  30-40  hours 
preparing  for  each  of  the  2-3-day  long 
meetings  each  year.  I  did  not  receive  any 
compensation  for  the  200  hours  I  spent  on 
the  Accreditation  Committee's  work  (I  spent 
another  100-200  hours  each  year  on 
domestic  and  foieign  site  visits).  (Contrary  to 
the  supposed  embanassment  of  receiving  one 
round-trip  plane  ticket  to  Europe  each  year 
to  inspect  one  or  two  foreign  programs  which 
took  20-30  hours  each,  I  feel  it  was  an  earned 
"perk".)  Of  course,  the  ABA  could  have  paid 
my  customary  hourly  rate. 

I  have  also  been  part  of  a  political 
movement  of  clinical  teachers  to  drastically 
reform  legal  education  so  that  issues  relating 
to  serving  the  client  instruction  in  lawyering 
skills,  and  knowledge  about  the  legal  rights 
and  needs  of  the  poor  would  begin  to  be 
covered  in  law  schools.  I  have  seen 
meritorious  proposals  submitted  by  clinical 
teachers  and  recommended  by  the  Skills 
Training  Committee  repeatedly  rejected  by 
the  Council  of  the  Section  of  Legal 
Education.  I  believe  that  the  Council,  the 
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officers  and  the  Section  itself  have  been 
controlled  by  academic  faculty  and  Deans 
and  lawyers  and  judges  who  had  been  deans 
and  academics.  Many  on  the  Council  and  the  ~ 
Accreditation  Committee  have  served 
previously  in  leadeiahip  positions  in  the 
Association  of  American  Law  Schools, 
("AALS")  the  trade  association  of  law 
sdiools.  Indeed  the  AALS  has  been  routinely 
allocated  one  position  on  each  site  evaluation 
team. 

I  believe  that  persons  representing  other 
aspects  of  legal  education  nave  been 
excluded  from  leaderahip  in  the  Section  or 
are  grudgingly  accepted  into  the  Section's 
Committees  and  tlw  Coundl  only  after 
making  major  political  demands  and  efforts. 
For  example,  in  the  early  1980's  clinical  and 
professional  skills  teachers  sought  to  be 
involved  in  the  Section  of  Legal  Education 
but  were  repeatedly  rebuffed.  Finally,  out  of 
desperation,  a  group  of  these  teachers  ran  an 
alternative  slate  for  election  to  the  Council 
and  for  the  officer  positions.  Only  then  were 
these  groups  invitwl  to  participate. 

Even  then,  only  a  handful  of  accreditation 
site  visit  teems  included  a  skills  teacher  or 
a  dinical  teacher.  After  many  efforts  to  uige 
the  increased  use  of  persons  knowledgeable 
in  these  areas  and  several  resolutions  from 
the  Skills  Training  Committee  did  the 
Section  of  Legal  Education  begin  to  send  out 
skills  and  dinical  teachers  on  a  regular  basis. 
HBcmtiy  the  Section  has  assigned  a  clinical 
teacher  to  nearly  every  team.  The  Section's 
Wahl  Commission  has  also  recognized  the 
importance  of  including  skills  and  teachers 
on  the  teams.  1  urge  the  Justice  Department 
to  strengthen  the  consent  decree  by  assuring 
that  there  is  truly  outside  regulation  apart 
from  the  academic  faculty  and  deans.  Maybe 
a  different  Sertion  of  the  ABA  or  a  new  entity 
should  conduct  the  accreditation  of  legal 
education. 

But  whoever  does  accreditation  should  be 
much  more  vigorous  than  the  ABA  has  been. 
Yet  the  Justice  Department  seems  to  take  the 
position  that  there  has  been  over- 
enforcement.  The  reality  is  that  the  ABA  has 
been  a  "paper  tiger"  and  has  not  sufficientiy 
pushed  to  improve  legal  education  to  train 
our  students  to  be  prepared  to  practice.  The 
ABA  has  been  a  "paper  tiger"  by  not 
adopting  and  enfntcing  Accreditation 
Standards  which  relate  to  providing  adequate 
education  in  skills  and  values  needed  by 
lawyers.  Indeed  only  after  a  concerted 
initiative  by  certain  members  of  the  House  of 
Delegates  did  the  Section  agree  to  amend  the 
Accreditation  Standards  to  require  that  each 
Law  School  "shall  maintain  an  educational 
program  that  is  designed  to  *  *  *  prepare 
them  (students]  to  participate  effectively  in 
the  legal  profession."  Before  this  change,  the 
ABA  only  required  that  schools  have  a 
program  designed  "to  qualify  its  graduates 
for  admission  to  the  bar."  Many  aspects  of 
law  schools  that  do  not  direcdy  relate  to 
teaching  such  as  scholarly,  theoretical 
research  have  been  the  basis  for  strong 
action,  but  the  qualify  and  type  of  teaching 
has  not  been  as  carefully  and  thoroughly 
addressed  in  the  accreditation  process. 

In  my  areas  of  concern  and  interest,  the 
official  action  taken  by  the  Council  and  the 
Accreditation  Committee  has  been  grossly 


inadequate  to  improve  the  legal  education  of 
American  law  students.  Although  clinical 
education  has  been  the  most  significant 
change  in  law  school  teaching  methods  in  the 
last  30  years,  it  is  not  even  mentioned  once 
in  the  Accreditation  Standards.  The  Justice 
Department  seems  satisfied  wdth  the  current 
state  of  legal  education.  Apparently  it  has  not 
examined  the  many  reports  and  studies 
which  show  a  widespread  dissatisfaction 
about  the  lack  of  training  for  practice.  Such 
rep(Mls  indude  the  Cranton  Report  and  the 
Report  on  the  Future  of  the  In-House  Clinic 
If  an  evidentiary  hearing  were  held,  the 
Justice  Department  would  find  that  legal 
education  is  still  mired  in  the  past  with  large 
lecture  classes,  a  bar  examination  orientation 
or  esoteric  thecKetical  courses  of  interest  only 
to  the  faculty.  The  schools  have  been  slow  to 
change.  The  ABA  has  been  responsible  for 
what  littie  progress  toward  teaching  more 
about  lawyering  skills,  using  live  client 
representation,  preparing  students  to  do  pro 
bono  to  serve  the  poor  and  offering  well- 
supnvised  extemships  have  come  through 
the  ABA'S  House  of  Delegates  and  grud^ngfy 
from  the  Section  of  Legal  Education. 

Years  ago,  Chief  Justice  Burger  summarized 
the  conclusion  earUer  reached  by  many 
knowledgeable  persons,  that  the  trial  bar  was 
"incompetent"  Yet  still  many  schools  limit 
the  number  of  courses  a  student  can  take  in 
litigation  skills,  including  interviewing, 
counseling,  pre-trial,  trial  and  post-trial,  trial 
and  post-trial  skills  (sometimes  to  as  few  or 
six  credits  on  a  quarter  system).  Some 
schools  still  do  not  provide  a  live  client 
dinic  even  though  educational  literature 
shows  that  this  method  of  dose  sup>ervision 
and  coU^ioration  with  a  law  professor  in 
serving  a  real  client  is  the  best  way  to  teach 
students  in  a  service  profession  and  to  teach 
adult  learoers.  Yet  many  schools  still  do  not 
provide  credit  for  clinical  instruction  or 
severely  limit  the  amount  of  credit  that  can 
be  earned  for  clinical  work. 

n.  My  Appeal  WitUa  the  American  Bar 
Aasodation 

When  the  possibilify  of  a  consent  decree 
was  raised,  I  opposed  it  because  I  did  not 
believe  it  was  in  the  public  interest.  I  was 
allowed  to  attend  the  Board  of  Governors 
meeting  when  it  was  considered,  but  was  not 
given  the  privilege  of  the  floor.  Upon  the 
advice  of  the  legal  counsel  of  the  ABA  that 
I  could  challenge  the  actions  of  the  Board  of 
Governors  by  appealing  to  the  Secretary  of 
the  ABA,  I  filed  two  appeals  with  the 
Secretary.  President  Bushnell  ruled  that  the 
appeals  were  mooted  by  the  agreement  to 
enter  into  the  Consent  Decree.  I  have  decided 
not  to  pursue  these  appeals  further,  not 
because  they  are  moot  as  indicated  in 
president  Bushnell's  letter,  but  because  1 
have  sadly  and  regretfully  concluded  that  the 
Board  of  Governors'  decisions  were  justified 
in  part. 

I  challenged  the  Board's  actions  because  (i) 
they  were  taken  in  violation  of  proper 
procedures  required  by  the  controlling  ABA 
governing  documents  and  due  process  of  law 
and  (ii)  the  actions  including  the  consent 
decree  were  not  in  the  public  interest  of 
effective  accreditation  of  law  schools — the 
responsibility  assigned  to  the  American  Bar 


Assodation  by  the  highest  courts  of  the 
states;  and  (iii)  were  not  in  the  best  interest 
of  the  ABA.  Based  on  the  positions  taken  by 
the  Coundl  and  officers  of  the  Section  of 
Legal  Education  this  spring  and  summer,  I 
have  reluctantiy  concluded  that  the  Board  of 
Governors  vras  justified  in  deviating  from  the 
normally  required  procedures  because  of  the 
emergency  nature  of  the  matters  under 
consideration. 

Recent  decisions  by  the  officers  and  the 
Coundl  of  the  Section  show  that  the  Board 
of  Governor's  decision  to  enter  into  the 
consent  decree  was  correct.  The  Coundl  has 
acknowledged  that  the  consent  decree  is 
justified  by  its  failure  to  present  a  theory  of 
the  case  or  otherwise  defend  its  accreditation 
practices  (within  the  ABA  or  publicly)  from 
the  Justice  Department's  accusations.  As  far 
as  I  am  aware,  I  have  never  been  a  party  to 
any  efibrt  to  raise  salaries  of  faculty  and 
Deans  for  any  reason  other  than  to  improve 
the  quality  of  legal  education. 

I  now  also  believe  that  the  reforms  adopted 
were  partially  justified  but  do  not  go  nearly 
far  enough.  Through  the  years,  the  Council  of 
the  Section  of  Legal  Education  has  failed  to 
include  enough  "outsiders,"  (such  as 
adjuncts,  legal  writing  instructors,  clinical 
teachers,  practicing  lawyers,  younger 
fawyers,  judges  and  public  members)  and  has 
unduly  relied  on  full-time  academic  faculty 
and  deans  and  those  allied  with  them.  I  urge 
die  Justice  Department  to  recognize  that  the 
process  needs  substantial  additional 
diversification  to  include  more  clinical 
teachers,  adjunct  faculty,  extemship 
supervisors,  writing  instructors,  younger 
lawyers,  law  students  and  judges  and 
practicing  lawyers  who  have  not  been  full- 
time  academics  or  deans  previously.  I  agree 
with  the  conclusion  in  the  competitive 
impact  statement  that  the  accreditation 
process  has  been  captured  by  the  deans  and 
faculty  of  American  law  schools.  I  disagree 
though  that  it  vras  captured  by  all  types  of 
full-time  faculty.  Rather  the  "guild"  is 
composed  of  the  academics  and  deans  and 
those  aligned  with  the  academics. 

m.  Stndent/Facntey  Ratio 

.    The  Justice  Department  is  corred  that  the 
student-faculty  ratio  did  not  allow  adequate 
consideration  of  the  importance  of  many  at 
the  institution  who  teach  and  hold  lesser 
status  than  full-time  tenured  faculty.  Thus,  as 
noted  in  the  impact  statement,  the  groups 
excluded  from  the  count,  included  many 
important  teachers  in  the  skills  area: 

(1)  Adjunct  professors  who  often  provide 
all  or  nearly  all  die  teaching  staff  for  skills 
courses: 

(2)  Clinical  teachers  who  hold  short-term 
contracts  or  are  not  accorded  security  of 
position  similar  to  tenure;  and 

(3)  Legal  research  and  writing  instrudors 
who  are  nearly  all  employed  on  one-year 
contracts. 

The  purpose  of  the  ratio,  though,  has  been 
well-intended — to  move  towards  smaller 
dasses  and  increased  student-faculty  contact 
Other  circumstances  have  undercut 
accomplishing  those  purposes,  such  as  the 
imposition  of  very  low  teaching  load  limits 
on  academics  by  the  schools  and  by  the  ABA 
and  the  increasingly  extensive  outside 
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pnctice  of  many  of  oiir  nuMt  distinguished 
and  efiectiv*  full-tiin^  tenured  fu3uty. 
Indeed  what  is  paiticplarly  nhorking  is  that 
while  Cooyess  provi^led  $14  million  doUvs 
a  year  through  the  U.8-  Department  of 
Education  far  clinical  education  (until  the 
recent  election  of  1904),  nuidi  of  that  money 
was  only  used  for  teitporaiy  hires.  At  the 
same,  tkacm,  the  law  bcbooIs  used  their 
ixuaeased  revenues  faom  raises  in  tuition  to 
increase  the  size  of  ti|e  academic  faculty  and 
incrsaae  scholarly  production  without  adding 
equally  to  the  peimaaent,  fiill-time  faculty 
oommkted  to  clinical  and  skills  instruction 
with  security  of  position  equivalent  to  tenure 
under  Standard  405(^. 

IV.  Physical  Fadlitkf 

In  the  portion  of  the  Competitive  Impact 
Statement  about  faciltties,  the  Justice 
Department  makes  soyne  flaws  of  logic  The 
Statement  indicates  t^t  one-third  ^  all  ABA 
approved  law  schooU  were  "put"  on  report 
for  inadequate  facilities  by  the  Accreditation 
Committee  in  1994.  It  takes  many  years  to 
build  new  buildings  fp  schools  are  on  report 
fior  inadequate  buildiligs  far  maybe  a  decade 
or  toon.  Schools  with  prior  violations  are  in 
the  process  of  crarectlng  tlttm  by  building 
additions  or  adding  )«ating  and  ventilation 
and  die  like.  So  the  o^thitd  must  have  been 
put  on  report  over  a  s^n-year  sabbatical 
period. 

But  the  more  troubling  aspect  of  the  facility 
portion  is  that  the  Jutfice  Department 
apparently  wants  onairule  fioo'  "law  schools 
of  recognized  distincAon"  and  another  rule 
for  thoM  schools  that  jit  would  not  recognize 
as  "law  schools  of  reoognized  distinction." 
The  problem  is  one^  equal  treatment  and 
the  ^iblic  interest  T|ose  who  teach  at 
"schools  of  racognizeil  distinction"  know 
how  much  room  theyihave  to  improve  in 
tenns  of  the  quality  off  I^gal  education 
provided  their  studens.  Seme  of  those 
schools  have  been  particularly  reluctant 
about  entering  into  clinical  education  and 
skills  instruction  and  have  slowly,  and  in 
some  cases,  only  Tece|itly  increased  their 
commitment  in  this  rtaud.  The  need  for 
assuring  that  even  students  who  go  to  law 
schools  of  "recognize^  distinction"  are 
prepared  to  represent  individuals  in  major 
criminal  cases  and  civil  cases  of  significance 
after  graduation  upon'  passing  the  Bar  is  just 
as  great  as  it  is  for  other  law  schools.  To 
apply  one  standard  at  schools  of  "recognized 
distinction"  and  a  substantially  higher 
standard  to  others  woiild  be  wrong. 
Hopefully,  the  Justice  Department  will 
in<ucate  that  it  did  not  intend  this  result  and 
will  correct  the  impreesion  left  on  Page  8. 

If  the  Justice  Departerait  is  concerned 
about  improving  the  Process  to  have  more 
equal  treatment,  it  should  require  the  ABA  to 
provide  more  funding  to  add  staff  to  improve 
the  evenness  of  the  dicisionmaking.  The 
overreliance  on  voluqteers  at  every  stage  of 
the  process  has  resulted  in  some  unintended 
difEsrences  in  treatmenL  But,  by  and  laige  the 
voltmteers  have  done  Very  %vell  at 
implementing  the  Standards  established  by 
those  in  control  of  th^^process. 

V.l 


The  problem  of  in  4dequate  resources  is 
not  only  with  the  total  resources  available  to 


die  law  school  but  also  more  importantly,  the 
prioritization  of  its  use.  Since  schools  are 
required  by  ABA  Standards  to  be  controlled 
by  the  full-time  academic  faculty,  they 
naturally  tend  to  favor  adding  additional 
academic  faculty  over  full-time  skills  and 
writing  instructors  and  full-lime  clinical 
teachers.  The  public  interest  demands  a 
change  in  priorities  and  an  improvement  in 
the  methods  of  instruction  for  all  students  at 
all  schools.  The  ABA  has  not  done  enough 
in  this  regard.  It  has  not  required  that  law 
schools  provide  instruction  in  the  core 
professional  skills  to  all  students  who  want 
this  instruction,  let  alone  to  all  students. 
Clinical  education  is  not  even  mentioned 
once  in  the  Accreditation  Standards. 

More  money  is  needed  to  reduce  the 
teaching  ratios  to  something  more 
appropriate  to  professional  education  or 
graduate  education — where  ratios  are  set  as 
low  as  3  to  1.  Increased  sums  are  needed  and 
if  the  Justice  Department  does  not  recognize 
the  importance  of  increases  in  resources  for 
legal  education,  then  it  really  Is  not  aware  of 
the  realities  of  funding  for  diffarent  parts  of 
the  university  and  the  needs  of  legal 
education.  The  failure  to  require  additional 
resources  for  law  schools  may  be  the  result 
of  an  effort,  which  is  apparent  throughout  the 
decree,  to  respond  to  the  complaints  of  the 
regulated — the  presidents  of  universities. 
Indeed,  overall  tiie  decree  seems  to  be  more 
a  response  to  individual  constituent 
complaints  than  le^timate  anti-trust 
concerns. 

The  requirement  that  no  more  than  50 
percent  of  the  Coimcil  members  should  be 
law  school  deans  or  faculty,  should  provide 
that  at  least  one  of  those  should  be  a  clinical 
teacher  or  else  the  Conunittee  will  be 
controlled  exclusively  by  academics. 
Likewise,  the  provision  that  40  percent  of  the 
members  of  the  Nominating  Committee  shall 
be  law  school  deans  or  faculty,  should  be 
changed  to  require  that  at  least  one  of  those 
be  a  full-time  clinical  or  skills  teacher.  Again, 
with  respect  to  the  Accreditation  Conunittee, 
one  of  the  members  of  the  Accreditation 
Committee  should  be  a  clinical  teacher,  or 
else  up  to  50  percent  of  the  Accreditation 
Conunittee  may  be  academics  or  deans. 
Likewise,  with  the  Standards  Review 
Committee,  a  clinical  or  skills  teacher  must 
be  included.  Each  site  team  should  include 
one  clinical  teacher.  The  AALS  should  no 
longer  be  allocated  one  position  on  each  site 
team.  It  should  be  noted  that  the  Justice 
Department  is  seeking  to  include  one  non- 
law  school  university  administrate.  It  may 
be  that  this  addition  will  replace  the  clinical 
teacher,  who  has  been  on  nearly  all  teams 
recentiy,  a  practice  of  which  the  Wahl 
Commission  approves.  This  would  be  a  most 
disastrous  result 

I  am  particularly  concerned  that  the  non- 
law  school  university  administrator,  who 
will  most  likely  reflect  the  views  of  the 
regulated  entity  that  is  refusing  to  provide 
the  resources  necessary  to  improve  the 
quality  of  legal  education,  will  be  siding  with 
the  University  in  the  face  of  demonstrable 
needs  for  legal  education.  But,  if  the  Justice 
Department  is  intent  upon  putting  the 


regulated  entity  into  the  process,  then 
cortainly  the  decree  should  provide  that  that 
panon  not  displace  the  one  non-academic 
full-time  teacher  on  the  team. 

VI.  Ow^BuiremMBl 

With  respect  to  the  consent  decree,  it 
should  be  noted  that  the  Justice  Department 
has  agreed  thdt  the  ABA  can  continue  to 
adopt  reasonable  standards,  interpretations 
and  rules  and  that  it  can  enforce  its  standards 
and  interpretations  even  with  respect  to  the 
ability  of  a  law  school  to  attract  and  retain 
a  conmetent  faculty.  This  ratification  of  the 
accreditation  process  is  a  good  sign.  Yet,  in 
many  places  in  the  competitive  impact 
statement  the  Justice  Department  imdercuts 
that  recognition  and  seems  to  indicate  that  it 
believes  there  has  been  over-enforcement  of 
the  accreditation  standards.  Even  though 
American  legal  education  needs  great 
improvement,  the  Justice  Department  does 
not  want  the  accreditation  process  to  play  a 
significant  role  in  assuring  that  future  law 
students  are  actively  prepared  to  practice 
law. 

Vn.  Discriminatien  Against  nUnir^l  f»yl 
Skills  Teadien 

Some  Deans  and  academic  faculty  have 
alleged  that  clinical  teachers,  including 
extern  faculty  supervisors  and  other  skills 
teachers  have  "captured"  the  Section  on 
Legsl  Education's  accreditation  apparatus.  To 
my  knowledge,  no  active  clinical  teacher  has 
chaired  a  site  evaluation  team.  No  mora  than 
one  clinical  teacher  has  served  on  the 
Accreditation  Committee  at  one  time. 
Likewise,  only  one  clinician  serves  on  the 
Council.  Only  recentiy  has  a  clinical  teacher 
been  included  on  nearly  all  site  evaluation 
teams. 

Tlie  foUowfing  shows  the  kind  of 
discriminatory  treatment  accorded  clinical 
and  skills  instructors  by  the  ABA: 
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Diflerantial  Treatment  Between  Academics 
•nd  SkiUs  inthe  Standards  and 
Inlarpretations 

SkiUs 

1.  Skills  Curriculum 

(a)  Schools  need  only  "offer  instruction  in 
professional  skills.  There  is  no  requirement 
that  all  students  who  want  to  take  "core 
skills  courses"  must  be  accommodated.  For 
example,  trial  practice  courses  at  many 
schools  are  overbooked  and  students  are 
turned  away.  Likewise,  many  students  who 
want  courses  in  interviewing,  counseling, 
negotiation,  alternative  dispute  resolution, 
pre-trial  practice,  problem  solving, 
representing  (Hganizations  and  other  skills 
courses  are  turned  away. 

(b)  Schools  are  not  required  to  offer  clinics 
to  all,  nor  even  to  those  students  who  want 
this  training.  Indeed  the  ABA  has  not  been 
chosen  to  recommend  that  schools  offer 
clinics  by  using  a  "should  offer"  standard. 

2.  Status 

(a)  School  are  not  required  to  give  tenure 
or  any  job  seturity  to  full-time  faculty 
members  whose  primary  responsibilities  are 
in  its  professional  skills  program. 

(b)  The  requirements  of  tying  faculty 
salaries  to  the  prevailing  compensation  of 


comparably  qualified  private  practitioners 
and  government  attorneys  led  to  the  anomaly 
where  the  Accreditation  Committee  and  the 
Council  would  not  reouire  schools  to  raise 
the  salaries  for  clinical  and  skills  teachers  if 
they  were  close  to  the  salary  levels  of  legal 
aid  lawyers  and  government  lawyers 
(prosecutors  and  public  defenders)  at  the 
state  and  local  leveL  This  stifled  any  effort 
to  divenify  the  faculty  teaching  in  clinical 
programs  by  attracting  persons  in  private 
practice  at  large  and  small  firms  and  with 
(pialifications  more  like  those  hired  to  the 
academic  faculty.  Many  schools  argued  that 
40S(a)  allowed  them  to  keep  clinical  salaries 
very  low  and  the  leadership  of  the  ABA  has 
agreed.  The  Accreditation  Committee  has  not 
required  comparable  salaries  for  skills  faculty 
because  the  Committee  has  concluded  time 
and  time  again,  over  objections  by  some 
Committee  members,  that  comp)ensation  is 
not  a  "perquisite"  of  the  position  under 
405(e). 

(c)  Most  often  those  on  the  clinical 
professional  track  are  not  allowed  to  vote  on 
appointments  to  the  academic  faculty  and  in 
many  instances  are  not  allowed  to  vote  at  all. 
In  some  schools,  professors  holding  clinical 
ranks  are  not  even  allowed  to  attend  faculty 
meetings.  Short-term  contract  clinicians  are 
affijrded  no  involvement  whatsoever  in 
governance  at  most  schools.  They  cannot 
attend  faculty  meetings,  do  not  serve  on 
committees,  and  sometimes  are  not  even 
listed  in  the  catalogue.  The  ABA  does  not 
require  that  clinical  and  skills  teachers  be 
allowed  to  participate  in  governance. 

3.  Physical  Facilities 

The  Accreditation  Committee  has  ruled 
that  the  absence  of  space  for  a  clinical 
program  or  professional  skills  instruction 
does  not  violate  Standard  702.  The  Standard 
701  requires  that  the  physical  plant  is 
adequate  for  both  its  current  program  and  bx 
such  growth  in  program  should  be 
anticipated  in  the  immediate  future.  Many 
schools  will  report  in  their  self-studies  that 
they  would  very  much  like  to  have  a  clinical 
program  in  house,  but  do  not  have  the 
faciUties  or  \ack  the  resources. 

4.  Adequacy  of  Financial  Resources 

(a)  Standard  201(b)  has  been  repeatedly 
applied  so  that  schools  do  not  have  to 
provide  skills  instruction  or  clinical 
education  if  they  plead  that  they  lack 
adequate  resources  to  do  so. 

Dififerenlial  Treatment  Between  Academics 
and  SldUs  in  the  Standards  and 
Interpretations 

Non-Skills 

1.  Academic  Curriculum 

(a)  "Shall  offer  to  all  students  instructions 
in  those  subjects  generally  regarded  as  the 
core  curriculum."  Standard  302(a)(i). 

(b)  "Shall  offer  to  all  students  at  least  one 
rigorous  writing  experience."  Standard 
302(a)(ii). 

2.  Status 

(a)  Schools  are  required  to  provide 
eligibility  for  tenure  status  for  academic 
faculty  under  Standard  405(d). 

(b)  Until  recently  Standard  405(a)  Uie 
academic  faculty  were  required  to  be 


provided  conditions  adequate  to  attract  and 
retain  a  competent  faculty.  The  standard 
included  that  the  compensation  should  be 
sufficient  to  attract  and  retein  persons  of  high 
ability  and  should  be  reasonably  related  to 
the  prevailing  OHnpensation  of  comparably 
qualified  practitioners  and  government 
attorneys  and  of  the  judiciary.  This  standard 
of  course  has  been  eliminated  in  the  consent 
decree.  It  was  applied  in  the  past  in  a  way 
to  increase  academic  salaries  while  putting  a 
lid  on  clinical  and  skills  salaries. 

(c)  Under  Section  405,  professors  on  the 
academic  faculty  are  usually  allowed  to  vote 
on  all  matten,  including  appointments  and 
tenure  on  the  selection  on  the  Dean  and, 
often,  on  budgetary  matters  as  well. 

3.  Physical  Facilities 

Standard  702  requires  "classrooms  and 
seminar  rooms  to  permit  reasonable 
rescheduling  of  all  courses." 

4.  Adequacy  of  Financial  Resources 

(a)  There  must  be  adequate  resources  to 
accomplish  the  objectives  of  its  educational 
program. 

l^e  ABA  uses  a  "should"  standard  to 
recommend  that  schools  "should  afford  to 
full-time  faculty  members  whose  primary 
responsibilities  are  in  its  professional  skills 
program,  a  form  of  security  of  position 
reasonably  similar  to  tenure  and  perquisites 
reasonably  similar  to  those  provided  other 
full-time  faculty  members"  Standard  405(e). 
This  standard  originally  was  a  "shall" 
standard  that  was  mandatory  with  respect  to 
a  predominant  number  of  the  full-time  skills 
faculty.  However,  when  the  deans  of  some 
school7(the  Justice  Department  would  call 
them  "schools  of  recognized  distinction") 
oiganized  to  defeat  this  standard  and  the 
Association  of  American  Law  Schools  came 
out  in  opposition,  the  Council  of  the  Section 
of  Legal  Education  reversed  its  previous 
recommendation  that  there  be  a  "shall" 
standard  and  changed  it  to  a  "should" 
standard.  The  clinical  teachers  then 
organized  a  campaign  to  support  a  resolution 
introduced  before  the  House  of  Delegates  by 
the  Section  on  Criminal  Justice,  that  the 
"should"  standard  be  changed  back  to  a 
"shall"  stendard.  The  Council  of  the  Section 
on  Legal  Education  opposed  this.  The 
proposal  was  then  defeated  in  a  close  vote  on 
the  floor  of  the  House  of  Delegates.  Likewise, 
the  efforts  by  the  deans  of  the  elite  schools 
to  eliminate  even  a  "should"  standard  was 
resoundingly  defeated  by  the  House  of 
Delegates  with  the  Section  opposing  it 
Recent  practice  of  the  Accreditation 
Committee  is  only  to  express  a  concern  about 
lack  of  ounpliance  with  Standard  405(e)  and 
not  to  find  a  violation.  (The  medical 
accrediting  authorities  would  find  a  violation 
when  a  school  lacks  a  good  justification  for 
not  following  a  "should"  standard).  The 
short-term  contract  clinicians  have  absolutely 
no  security  of  contract  even  under  the 
"should"  provisions  of  Standard  405(e). 

Vm.  Procedural  Difficulties  With  the 
Incomplete  Decree 

Another  problem  is  that  the  Justice 
Department  and  the  ABA  did  not  resolve 
several  matters.  Six  years  were  left  for  later 
determination.  The  result  of  this  approach 


could  be  to  deprive  the  public  of  a  chance 
to  comment  on  those  anions.  This  approach 
may  also  preclude  review  and  approval  by 
the  Court  The  ABA  has  until  February  29, 
1996  to  act  The  Justice  Department  will 
either  agree  with  the  actions  taken  or  it  can 
challenge  them  within  90  days.  But  the 
public  apparently  will  not  be  given  an 
opportunity  to  express  its  views  about  the 
public  interest.  Essentially,  there  will  either 
be  a  trial  or  a  second  consent  decree  as  to 
these  six  areas. 

Since  the  Justice  Department  has  made 
crystal  clear  its  conclusion  that  tough 
standards  and  tough  enforcement  to  improve 
legal  education  are  inappropriate  for  the 
ABA,  the  likely  result  of  this  process  will  be 
to  come  up  with  watered-down  new 
standards  tiiat  will  get  by  Justice  Department 
scrutiny.  It  is  very  strange  for  the  Justice 
Department,  which  is  supposed  to  be 
protecting  the  public  interest,  to  take  the 
position  that  it  wants  less  vigorous 
enforcement  to  improve  legal  education. 
Even  worse,  is  its  use  of  an  approach  that 
will  preclude  efiiective  public  involvement 
Therefore,  I  request  either  that  (i)  when  the 
Justice  Department  decides  on  its  response  to 
the  ABA'S  recommendations,  the  public  be 
given  a  new  chance  to  take  part  and  submit 
its  response  and  comments  or  (ii)  that  the 
consent  decree  be  held  open  and  not  be 
deemed  a  final  judgment  and  that  the  court 
continue  the  matter  until  the  completion  of 
the  Wahl  Commission  and  ABA  process  and 
Justice  Department's  decision  on  whether  to 
agree  or  oppose  the  ABA's  recommendations. 

Indeed,  given  the  reluctance  of  the  Justice 
Department  to  support  strong,  vigorous, 
tough  accreditation  of  American  law  schools 
for  the  improvement  of  legal  education,  the 
Court  should  go  further  and  appoint  an 
amicus  curiae  to  represent  the  public  interest 
in  improved  legal  education.  Surely  the 
performance  of  the  legal  profession  has  never 
been  held  in  lower  regard  by  the  public  than 
it  is  today.  The  next  generation  of  lawyers 
needs  a  different  end  better  education  in 
skills  and  values  to  improve  the  profession. 
The  Justice  Department  seems  too  much 
concerned  with  satisfying  different  discrete 
constituents  and  not  really  bringing  about 
major  reforms  in  legal  education.  The 
American  Bar  Association  on  the  other  hand 
has  been  too  conceraed  with  the  costs  of 
litigation,  the  loss  of  its  effectiveness  with 
the  Justice  Department  and  others  in 
Washington  and  perhaps  the  disclosure  of 
embarrassing  details  that  might  surface. 
Much  more  is  at  stake  and  the  Court  should 
act  to  protect  the  public  interest  in  improving 
legal  education  even  if  the  Justice 
Department  and  the  ABA  will  not. 

Respectfully  submitted, 
Gary  H.  Palm 

The  University  of  Texas  at  Austin.  School  of 
Law 

727  East  26th  Street,  Austin,  Texas  78705- 
3299,  (512)  471-5151,  Telecopier  Number 
(512)  471-6988 

September  28. 1995. 
John  F.  Greaney,  Esq., 
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Chief,  Computers  and^iaance  Section, 

Deportment  cfjuitioe.  555  Fourth  Street, 
N.W..  Room  990JJ  WoMngton,  D.C. 
20001 

Re:  United  State*  of  Atnerica  v.  Araencan  Bar 
Aaaodatku  Qvil  Action  No.  95-1211 
(OQ.  U^  Diatrict  Court  for  DC 

Dear  Mr.  Graaney:  hfy  Itrterest  I  became 
involved  in  the  nation|d  acoeditation  of  law 
•cfaoola  in  Septembw  t96S  when  I  became 
die  fint  Cannihant  04  Legal  Education  to  the 
American  Bar  Aaaodition  (ABA).  I  became 
the  Executive  Diredactof  the  Aaaodatlon  of 
American  Law  School^  (AALS)  in  September 
1973  and  aerved  in  th4t  role  kx  11  years. 
AALS  aoaedita  law  m4)Oo1s  by  adinission  to 
msmbecship— the  hiattxic  meUuxl.  After 
retiring  from  the  AALi  in  1987,  in  1989 1 
became  a  member  of  the  /iBA  Council's 
Standards  Review  Committe&  While  with  the 
AALS,  I  was  active  in  the  Council  on 
Postaecondary  Aaaedttation  Committee  on 
Professional  and  ^Mc^alized  Accreditation. 
In  these  capacities  and  as  a  law  teacher,  I 
have  inspected  many  bws  schools  and  long 
dealt  wiOt  accreditaboii  issues. 

My  experleoee  and  tnowledge  of  the 
history  of  legal  education  and  accreditation 
compels  me  to  help  the  court  understand 
what  Hm  Department  of  Justice  ()  has  done 
and  the  court  is  asked  to  do.  The  proposed 
Pinal  hMigment  manifssts  a  gross 
misunderstanding  of  legal  education  and 
accracbtation.  Its  undeistanding  is  not 
enlightened  by  knowledge  of  the  history  of 
legal  education. 

Legal  Educators'  GuUd  and  Captun.  DO) 
uses  the  petorative  "gitild"  to  describe  the 
law  teachers  and  deaiat  involved  in  the  ABA 
accreditation  process.  This  defames  the 
hundreds  of  law  teachers  and  deans  who 
have  given  fiaithfully  of  their  time  to  the 
process  without  compensation  or  other 
reward  and  in  the  public  interest  It  also 
de&mes  the  judges,  piactitioners,  and  bar 
examiners  who  servedlthe  process  £dthfully, 
especially  thoae  who  Ipve  for  years  been  the 
maiority  members  of  the  Council.  The 
impbcation  of  the  cha^  is  that  these 
lawyers  have  been  dupes,  fools,  or  co- 
conspirators. 

Before  the  DO)  issued  its  command,  the  19 
officers  and  members  (>f  the  1994-1995 
Council  were  three  members  of  state  supreme 
courts,  six  practitioners,  one  bar  admission 
administrator,  six  law  school  deans,  one  law 
school  librarian,  and  two  professors,  one  of 
whom  is  retired  and  fckmerly  was  a  college 
president  and  law  school  dean.  If  the  purpose 
of  the  conspiracy  was  to  "ratchet  up"  the 
salaries  of  law  teachers,  there  was  only  one 
individual  with  a  direct  interest  in  the 
purported  conspiracy. 

DO)  apparently  assumes  that  the  interest  of 
law  teachers  and  deans  are  identical.  If  it  had 
a  realistic  understanding  of  law  school 
budgeting,  it  would  understand  that  they  are 
not;  while  attracting  and  retaining  highly 
qualified  and  valued  law  teachers  is 
obviously  an  objective  of  the  dean.  There  are 
other  important  objectives  of  expenditure, 
such  as  scholarships,  library  collection, 
adequate  admissions  and  placement 
programs,  and  student  co-curricular 
activities.  Deans  of  in^)ected  schools 
certainly  do  not  want  i^nreasonabie 


requirements  imposed  on  diem,  espedaUy 
unreasooably  hi^i  salary  requirements  for 
fuU-tinw  faculty.  They  want  to  meet  the 
competitioo  set  by  market  fiosoes  but  not  pay 
imnecessarily  high  salaries.  DO)  gives  as 
evidence  that  legal  educators  dcHuinate  die 
law  school  acoedititimi  process  the  feet  that 
90  percent  of  the  members  of  the  Sectioo  are 
legal  educators.  It  neglects  to  note  diet  the 
Section  plays  littfe  or  no  role  in  the 
accreditation  of  law  schools.  Hie  role  of 
Section  members  is  largely  to  elect  the 
officers  and  members  (rf  the  Council.  Uke 
many  other  ABA  Sections  and  nonprofit 
cmanizations,  the  electoral  process  largely 
affirms  the  dedsicms  made  by  tlM  nominating 
committee. 

ABA  "MonopcAy"  of  Acaeditatioa.  The 
ABA  did  not  acquire  by  its  action  the 
"monopoly"  to  accredit  law  schools  and  have 
its  aroroval  exclusively  relied  upon  by  most 
bar  admission  authorities.  State  suprane 
courts  and  bar  admission  authorities  gave 
that  authority  to  the  ABA.  These  authorities 
have  confidence  in  the  Standards  defining 
quality  and  in  the  process  evahiadng 
adequately  the  schools. 

In  La  Bossiere  v.  Florida  Board  of  Bar 
Examiners,  279  So.  2d  288  (FL 1973)  the 
Florida  Supreme  Court  observed:  "We  were 
perstjaded  to  follow  the  American  Bar 
Association  Standards  relating  to 
accreditation  of  law  schools  because  we 
sought  to  provide  an  objective  method  of 
determining  the  quality  of  the  educational 
environment  of  (nospective  attorney.  •  •  • 
(W)e  were  unequipped  to  make  such  a 
determination  ourselves  because  of  financial 
limitations  and  press  of  judicial  Inisiness. 
*  *  '(Dtis*  •  •  patently  obvious  that 
judicial  bodies  are  singularly  ill-equipped  to 
iHing  to  bear  the  resources  and  expertise 
necessary  to  ctmduct  a  case-by-case 
evaluation." 

Cognizant  of  the  trust  placed  upon  it  by  bar 
admission  authorities,  the  ABA  Council  has 
for  many  years  involved  members  of  state 
supreme  courts  in  its  work — as  members  of 
the  Council,  site  evaluation  teams,  and  other 
committees  of  the  Courtcil.  It  also  sends  to  all 
supreme  courts  and  other  bar  admission 
authorities,  among  others,  all  proposed 
amendments  to  the  Standards.  Officers  and 
the  Consultant  from  time  to  time  attended 
meetings  of  the  National  Conference  of  Chief 
Justices  to  discuss  the  Council's  accreditation 
activities. 

The  Department  of  Education  (D.Ed.)  now 
recognizes  the  Council  of  the  ABA  Section  of 
Legal  Education  and  Admissions  to  the  Bar 
as  the  sole  accreditation  agency  for  law 
schools.  While  the  AALS  has  been 
accrediting  law  schools  by  admission  to 
membership  since  1900,  die  Department  of 
Education  recognizes  only  one  accrediting 
organization  for  law.  It  is  the  Council. 

The  United  States'  recognition  of 
accreditation  agencies  who  admit  as 
members  or  approve  educational  institutions 
assures  the  federal  government  that  the 
students  who  attend  the  accredited 
institutions  are  receiving  a  quality  of 
postsecondary  education  that  justifies  the 
government  student  loan  and  grant  programs 
to  those  students. 

It  is  these  two  organizations  that  grant  to 
the  ABA  Council  what  "monopoly"  the 


Council  has  with  respect  to  legal  education. 
It  is  not  any  action  by  the  Council  of  the  ABA 
that  gives  it  activity  this  monopoly.  H  is  their 
"fault"  diat  die  ABA  Council  plays  the 
critical  role. 

Basic  Characteristics  of  Accreditation. 
Historically  accreditation  of  educational 
institutions  served  two  purposes.  First,  it 
informs  prospective  students  and  their 
parents  tnat  the  education  provided  by  an 
accredited  institution  at  least  meets  the  basic 
requirements  of  quality.  Secondly,  it  informs 
other  educational  institutions  that  the  credit 
or  a  degree  earned  by  a  stadent  at  an 
accredited  institution  is  entitied  to  be 
recognized  by  other  educational  institutions. 
Later  accreditation  has  been  used  to  assure 
proflBssional  licensing  institutions,  such  as 
legal  and  medical  profession  admission 
authorities,  that  the  degree  earned  at  an 
accredited  institution  represented  an 
adequate  professional  education. 

Accreditation  is  a  peer  review  process. 
Professional  educators  evaluate  educational 
institutions'  conformance  to  quality 
standards.  It  is  understandable  therefore  that 
legal  educators  are  involved  in  evaluating 
programs  of  legal  education. 

In  1970  the  Council  decided  that  site 
evaluaticm  teams  should  contain,  in  addition 
to  legal  educat<»s,  practitioners,  judges,  bar 
admission  administrators  and  the  likis.  This 
practice  has  been  followed  since  then. 

In  the  mid-1 970's  the  Bureau  of 
Competition,  Federal  Trade  Commission 
questioned  the  involvement  of  the  American 
Medical  Association  in  the  accreditation  of 
medical  schools  through  its  partnership  with 
the  Association  of  American  Medical 
Colleges  in  the  Liaison  Committee  on 
Medical  Education.  The  concern  was  about 
any  role  for  the  {Mactitioners  of  medicine  in 
professional  education  for  the  profession. 
The  concern  was  that  doctors  would  use 
accreditation  to  serve  the  economic  interests 
of  those  in  the  profession.  In  the  mid-1990's 
DO)  is  taking  an  opposite  position 
concerning  the  acoeditation  of  law  schools. 
Curious? 

On  the  other  hand,  it  is  clear  that  the 
profession  has  not  used  ABA  accreditation  to 
hold  down  law  school  enrollment  or  the 
increase  in  the  number  of  approved  law 
schools.  Responding  to  the  great  growth  in 
demand  for  legal  education  and  interest  in 
establishing  new  law  schools,  the  1971  ABA 
presidential  Commission  on  Professional 
Utilization  noted  the  large  unserved  need  for 
legal  services  and  welcomed  this  growth. 

Relevance  of  Faculty  Compensation.  The 
proposed  Final  Judgment  prohibits  the  ABA 
from  considering  compensation  paid  fiiU- 
time  faculty  in  its  accreditation  of  law 
schools.  Whatever  is  the  alleged  conduct  that 
forms  the  basis  for  the  DOJ  prohibition,  it  is 
beyond  dispute  that  a  law  school's 
compensation  structure  directly  aHects  the 
quality  of  those  whom  it  can  recruit  and 
retain.  Is  it  mere  coincidence  that  the  law 
schools  that  compensate  its  faculty  best  are 
also  those  that  have  the  most  highly  regarded 
programs  of  legal  education? 

Law  schools  are  not  immune  from  market 
forces.  Other  law  schools  and  law  firms  are 
a  school's  pwincipal  competitors.  Major  law 
firms  and  law  schools  compete  for  the  same 
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group  of  graduates  of  well  regarded  law 
schools.  This  group  is  composed  of  those 
who  were  officers  or  members  of  a  law 
review,  and  graduated  with  honors, 
including  Order  of  the  Coif.  Matters  other 
than  compensation  are  factors,  but 
compensation  remains  a  significant  factor. 
The  ABA  understandably  has  chosen  to 
reduce  its  large  litigation  costs  by  entering  a 
consent  decree  and  so  has  not  contested  this 
DOJ  charge.  But  the  fact  remains  that  the 
charge  has  a  weak  foundation  in  fact. 

Competitive  Disadvantage  of  Unapproved 
Law  Schools.  If  accreditation  has  any 
meaning,  it  means  that  some  law  schools  will 
not  have  the  established  quality  standards 
and  so  not  earn  approval.  The  approved  law 
schools  have  an  obvious  advantage  in 
recruiting  quality  students  and  faculty.  The 
"market"  informs  potential  students  and 
faculty  of  the  quality  advantages  of  the 
approved  law  schools.  Is  accreditation  an 
unreasonable  "restraint  of  trade"?  It  would 
be  shocking  if  DO)  said  it  was. 

The  evidence  is  clear  that  law  schools  in 
their  initial  period  of  approval  experience  a 
very  significant  increase  in  applications  by 
better  qualified  students.  A  number  of  law 
schools  during  my  experience  as  Consultant 
found  that  one-half  of  the  studenta  admitted 
in  the  previous  year  would  not  have  been 
admitted  had  they  applied  after  the  school 
received  approval.  Approval,  in  other  words, 
improved  the  competitive  position  of  the 
school. 

During  my  five  years  as  Consultant,  1  dealt 
with  a  number  of  established  unapproved 
law  schools  that  wanted  to  become  ABA 
approved.  My  assigned  role  was  to  help  the 
schools  to  redesign  their  programs  to  comply 
with  the  ABA  standards.  The  present 
consultant  has  the  same  responsibility.  I 
never  lost  an  applicant.  Except  for  a  for-profit 
law  school  unwilling  to  use  the  resources 
needed  and  a  current  applicant,  this  has  been 
the  current  consultant's  experience,  too.  If 
the  Coimcil's  program  of  accreditation  has 
been  aimed  at  reducing  competition  for  the 
approved  law  schools,  it  has  done  a  very 
poor  job.  Many  new  law  schools  have  been 
approved  since  the  explosion  of  demand  for 
legal  education  braan  ii>  1968. 

There  are  two  additional  badges  of  quality 
a  law  school  may  earn — membership  in  the 
AALS  and  having  a  chapter  of  the  Order  of 
the  Coif.  To  some  extent  the  schools  who 
have  one  or  both  of  these  have  a  competitive 
advantage  over  the  approved  law  schools  that 
do  not.  A  "restraint  of  trade'7 

State  Accredited  Law  Schools.  The  Final 
Judgment  enjoins  the  ABA  bom  adopting  or 
enforcing  any  Standard,  Interpretation,  or 
Rule  prohibiting  an  approved  law  school 
from  "enrolling  a  mwnoer  of  the  bar  or 
graduate  of  a  state-accredited  law  schooT'  in 
a  post-J.D.  program  or  from  ofiering  transfer 
credita  for  any  course  successfully  completed 
at  a  state-acaedited  law  school." 

If  DOJ  used  the  term  "accredited"  with 
care  and  predston  and  with  knowledge  of 
accreditation  in  the  United  States,  this 

Erohibition  applies  to  very  few  unapproved 
tw  schools. 

"Accreditation  is  the  process  by  which 
educational  institutions  work  together  and 
%vith  others  to  establish  standards,  evaluate 


and  improve  educational  quality,  and 
provide  public  evidence  of  this  quality." 
Elaine  El-Khawas,  Accreditation:  Self 
Regulation  p.  555  in  UNDERSTANDING 
ACCREDIT A'nON  (Kenneth  E.  Young,  ed.) 
Jossey-Bass  Publishers  (1993). 

"Accreditation  means  the  status  of  public 
recognition  that  an  accrediting  agency  grants 
to  an  educational  institution  or  program  that 
meets  the  agency's  established  standards  and 
requirements."  Section  602.2,  Department  of 

Education,  Procedures  and  Criteria  for     

Recognition  of  Accrediting  Agencies.  34  CFR 
Part  602. 

The  foregoing  establishes  that  the  essential 
elements  erf  accreditation  are  (i)  established 
standards  concerning  quality  of  the 
educational  institution  or  program,  (ii)  site 
evaluation  to  determine  whether  the 
educational  institution  or  program  complies 
with  the  standards,  and  (iii)  periodic  re- 
evaluation  of  the  institution  or  program's 
conformance  to  the  Standards. 

Some  state  supreme  courts  authorize 
graduates  of  imapproved  law  schools  within 
their  state  to  take  their  bar  examination.  In 
some  states,  such  as  Texas,  authorization  has 
been  given  on  an  ad  hoc  basis  for  graduates 
of  unapproved  law  schools  that  failed  to  get 
ABA  provisional  approval  before  its  first 
class  graduates.  A  major  consideration  was 
concern  for  the  grave  situation  in  which  the 
school's  failure  placed  its  graduates. 
Accordingly,  this  recognition  of  the 
unapproved  law  school's  degrees  is  generally 
for  a  short  time.  It  is  often  based  on  the  time 
needed  by  the  school  to  get  provisional 
approval.  A  few  states,  on  the  other  hand, 
accept  a  state's  unapproved  law  school's 
degree  as  satisfying  the  legal  education 
requirement  for  eligibility  to  take  the  bar 
examination.  This  recognition  cannot 
accurately  be  called  accreditation. 

The  propcwed  Final  Judgment  prohibits 
only  the  ABA  from  directing  approved  law 
schools  not  to  recognize  credit  or  degrees 
earned  at  unapproved  law  schools.  Approved 
law  schools  will  make  their  own  quality 
educational  judgments.  Credits  or  degrees 
earned  at  unapproved  schools  are  unlikely  to 
pass  the  individual  law  schools'  quality  test 

University  Administrator  on  Site 
Evaluation  Team.  The  proposed  Pinal 
Judgment  requires  that  eadi  site  evaluation 
team  include  "one  university  administrator 
who  is  not  a  law  school  dean  or  faculty 
member," 

It  is  present  practice  to  involve  univereity 
administrators  who  do  not  have  a  law  school 
connection  on  many  evaluations  of  law 
schools  that  are  parts  of  a  univereity, 
especially  a  major  univwsity.  The  role  of  a 
univereity  administrator  in  the  evaluation  of 
a  law  school  that  is  not  part  of  a  university 
seems  uncertain.  Does  DOJ  require  their 
appointment  in  those  evaluations?  Why? 

It  is  imusual  for  an  individual  to  be  at  the 
same  time  a  university  administrator  and  law 
school  dean  or  professor.  The  individual 
might  be  on  leave  from  her  law  school 
position,  but  rarely  from  a  doanship.  Just 
what  does  DOJ  mean?  Is  this  another  example 
of  DOJ's  ignorance  of  legal  education  and  its 
administration? 

Excessive  Intrusion  Into  ABA  Governance 
and  Issues  of  Legal  Education.  The  legitimate 


jurisdiction  of  DOJ  is  confined  to  its 
allegation  that  the  ABA  has  violated  the 
Sherman  Act.  It  is  the  U.S.  Department  of 
Education  (D.  Ed.)  that  has  jurisdiction  over 
the  ABA  Standards  and  accreditation 
process'  evaluation  of  the  quality  of  legal 
education  ofiered  by  approved  law  schools. 

Many  aspects  of  the  proposed  Final 
Judgment  address  mattere  not  within  its 
limited  jurisdiction.  The  requirement  of  a 
university  administrate  on  a  site  evaluation 
team  is  clearly  only  a  question  of  quality  and 
not  unreasonable  restraint  of  trade.  The 
requirement  of  validation  of  the  Standards 
and  Interpretation  by  an  outside  consultant  is 
clearly  a  matter  for  D.  Ed.  The  anti-trust 
relevance  of  most  of  whet  the  Special 
Commission  is  to  study  under  VII(A)  of  the 
Proposed  Final  Judgment  seems  remote;  they 
are  concerned  with  quality  of  legal 
education. 

DOJ  seems  intent  on  reforming  legal 
education.  That  is  not  its  business.  To  a 
limited  extent  it  is  the  business  of  D.  Ed. 

DOJ's  very  doubtful  conclusion  that  the 
ABA  has  violated  the  antitrust  laws  raise 
serious  questions  about  its  justification  for 
the  excessive  intrusion  into  the  ABA's 
operation  of  its  accreditation  program.  For 
example,  the  proposed  Final  Judgment 
specifies  three-year  terms  for  members  of  the 
Council,  Accreditation  Committee,  and 
Standards  Review  Committee.  Those  serving 
on  the  Council  and  Accreditation  A 
committee  may  serve  a  second  term  but  those 
on  the  Standards  Review  Committee  may  not. 
While  three-year  terms  may  be  a  good  idea, 
it  should  be  up  to  the  Section  to  decide  that. 
Who  should  be  eligible  to  serve  should  also 
be  a  policy  left  to  the  Section  or  the  ABA. 
It  is  curious  that  the  Standards  Review 
Committee  is  mentioned  at  all.  It  has  only  the 
power  of  recommendation  to  the  Council.  It 
is  the  Council  that  decides.  Members  of  the 
Standards  Review  Committee  must  know 
institutional  history.  Under  the  DOJ  mandate 
it  is  the  group  that  must  rely  most  on  othere. 

Sincerely  youn, 
Millard  H.  Ruud 

MHR:ceT 

P.S.:  These  comments,  of  course,  represent 
my  vie%vs  and  not  those  of  The  University  of 
Texas  or  its  School  of  Law  or  officer  or  staff 
member,  or  of  any  committee  of  the  ABA 
Section  of  Legal  Education  and  Admission  to 
die  Bar. 

University  of  Sfnith  Canriina,  Depaitmeot  of 
niwifai  Legal  Stadias  School  of  Law 

September  29, 1995. 
Mr.  John  F.  Greaney, 

Chief,  Computers  and  Finance  Section.  U.S. 
Department  of  Justice,  Antitrust  Division, 
Boom  9903.  555  4th  Street,  N.W., 
Washington.  D.C.  20001 
Re:  Comments  on  proposed  Final  Judgment 
in  U.S.A,  V.  American  Bar  Association, 
(D.Ct  D.C.  C.A.  No.  95-1211). 
Dear  Mr.  Greaney:  Two  provisions  of  the 
proposed  Consent  Decree  should  be 
modified:  1)  the  absolute  prohibition  against 
the  collection  or  use  of  compensation  data  in 
the  accreditation  process;  and  2)  the 
limitation  of  three  years  service  on  the 
Standards  Review  Committee.  These 
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oonditioiis  are  unne^essvy  to  accomplish  the 
objectivw  oo  the  Co^aent  Decree,  ana  they 
ore  likely  to  afisct  oMBtivBly  the  quality  of 
legal  educatioi  and  the  accreditation  process. 
I  am  a  protBuot  at  the  Univacsity  of  South 
Carolina  School  of  I«w.  I  servad  two 
successive  three  yeaf  terms  on  the  Council  of 
the  ABA  Section  of  legal  Educati(ni  and 
Admissions  to  the  B«r  (1968-1904),  and  I 
served  on  the  Standards  Review  Committee 
for  five  years  (1990-1995). 


My  understanding  is  that  the  Justice 
D^Mitment  had  twoiprbnaiy  concerns  about 
the  ABA'S  practices  ^th  respect  to 
ampensation: 

1.  The  ABA  asked  laach  law  school  being 
inspected  to  identify  other  law  schools  which 
it  omsiderad  toi»  its  peer  institutions.  The 
ABA  then  compared  fthe  salaries  of  the 
respective  {Kulties  ^d  criticized  the  law 
school  if  its  salary  sc^e  was  below  the 
median.  I  agree  this  jferactice  was 
inappropriate,  whetoer  or  not  it  violated  any 
antitrust  laws. 

2.  ABA  Accreditation  Standard  405  also 
suggested  that  law  Ainilty  salaries  should  be 
"reasonably  related  Ip  the  prevailing 
compensatioa  of  0Qi4parably  qualifieft 
private  practitionersasd  government 
attonieys  and  the  Juqlciary."  It  is  my 
understanding  that  tke  ABA  bad  stopped 
using  this  as  a  factor  related  to  accreditation 
well  Defiore  the  Justice  Department  began  its. 
investigation.  The  Standards  Review 
Committee  had  drafted  a  revised  version  of 
the  relevant  provisioD  before  the 
investigation  began,  uod  it  liirther  revised  the 
language  cm  advice  (X  counsel  £00'  the  ABA 
after  counsel  had  discussed  the  i»oblem  with 
attoneys  for  the  )usttce  Department  Hie 
Ixoposed  language  vtould  have  alkmred  the 
ABA  to  consider  compensation  only  as  one 
Actor  in  determining  whether  a  law  school 
was  maintaining  con|Utions  sufBcient  to 
attract  and  retain  a  campetent  faculty.  This 
should  have  alleviated  the  Justice 
Department's  primarv  concerns. 

The  proposed  Fln^  Judgment  has  two  key 
psovisions  related  to  compensation.  The  first 
condition  would  "elikninate  the  adoption  or 
enibroement  of  any  slandard,  Intarpretation 
or  Rule  or  the  taking  bf  any  action  Out 
imposes  requirementa  as  to  the  baae  salary, 
stipends,  fringe  benefits,  or  other 
compensation  paid  to  law  school  faculty, 
administntns  or  other  law  school 
employees." 

H  is  tha  saoMid  addition  which  is 
unnecessary  and  iiiafpropriate.  It  would 
"eliminate  the  coUeokm  or  dissemination  of 
compensation  data  fidr  deans,  administrators. 
{Knilty,  librarians,  or  other  employees,  and 
the  use  of  compensalton  data  in  oomiaction 
with  the  aocreditatloti  of  any  law  school." 

I  cannot  see  any  rationale  for  this  language. 
Surely,  the  Justice  Dapartment  cannot  believe 
oempensaticHi  is  uiuf  lated  to  the  quality  of' 
a  faodty  or  to  the  quality  of  l^gal  educatian. 
There  is  no  data  ahoifring  that  the  ABA  has 
driven  faculty  salaria  to  sucLa  high  level 
that  members  of  law  nculties  are  paid 
disproportionately  to  similarly  qualified 
lavryars  who  are  in  private  practice,  or  even 
the  judiciary.  At  most  schools  they  are  paid 
significantly  less. 


I  am  not  suggestiu  that  the  ABA  should 
be  allowed  to  use  information  about 
compensation  to  drive  salaries  upward, 
generally.  However,  the  ABA  should  be 
allowed  to  consider  compensation  erf  faculty 
as  one  fector  in  measuring  the  quality  of  a 
law  school's  educational  program.  It  makes 
no  sense  to  prohibit  the  ABA  from 
mentioning  compensation,  even  if  the  ABA 
discovers  that  inadequate  compensation  is 
clearly  contributing  to  high  faculty  turnover 
and  making  it  difficult  for  a  particular  school 
to  attract  and  retain  competent  faculty.  This 
restriction  is  unwarranted  and  harmful  to 
legal  education. 

The  ABA  should  also  be  allowed  to 
continue  collecting  data  about  salaries.  If  it 
visits  a  school  at  which  the  faculty  is 
complaining  that  low  salaries  are  harming 
the  educational  program,  the  ABA  needs 
reliable  data  to  be  able  to  determine  whether 
the  salaries  are  really  out  of  line  or  if  the 
faculty  is  whining  unjustifiably.  Prohibiting 
the  ABA  from  collecting  salary  data  will  not 
make  it  less  available,  just  less  reliable. 
Salary  data  will  oontinue  to  be  collected  and 
shared  whether  or  not  the  ABA  continues 
doing  it  Several  other  organizations  already 
collect  salary  data  or  plan  to  do  so  if  the  ABA 
cannot  The  ABA's  data  collection  systeni  has 
proven  its  reliability,  the  others'  have  not 

To  conclude  my  discussion  of 
compensation,,  it  is  important  to  tmderstand 
that  the  goals  of  legal  education  and  the 
interests  of  consumers  are  not  served  by 
encouraging  a  complete  free  market 
economy.  Many  lawyers  would  rather  teach 
than  practice,  ragasdless  of  the  salary  oflared, 
especiaUy  those  lawyers  who  are  not  finding 
success  in  law  practice.  Many  of  the  law 
schools  at  the  lower  end  of  the  quality  scale 
face  significant  economic  pressures  which 
could  lead  them  to  offer  salaries  which  are 
insufficient  to  attract  successful  lawyers  and 
judges  into  the  academic  world.  Without  a 
hig^y  qualified  fiMnihy.  law  schools  cannot 
prepare  law  students  adequately  for  the 
pnctice  of  law.  Ultimately,  public 
consumers,  i.e.,  clients,  will  suffer  the 
consequences. 


The  Consent  Decree  imposes  a  three  year 
limit  for  service  on  the  Standards  Review 
Conunitlee.  This  is  unwarranted  and  will 
have  a  detrimental  impact  on  the 
accreditation  of  law  schools. 

The  Consent  Decree  incorporates  tha 
preexisting  six  3war  limit  for  service  on  the 
Council  and  Accreditation  Committee.  BefDre 
the  Consent  Decree,  there  was  no  hmit  on  the 
length  of  servioa  oa  the  Staiulards  Review 
Committee.  I  have  been  unable  to  uoaarth 
any  explanation  far  this  provision  of  the 
Decree.  Unlike  the  Council  and  the 
Accreditation  Committee,  the  Standards 
Review  Committee  has  no  rule-making  or 
decisionnnaking  power.  Its  function  is  to 
consider  proposed  amendments  to  the 
Standards  and  aiake  reoMnmendations  fm 
consideration  by  the  Council  TheCoundl  is 
free  to  accept,  reject,  or  modify  such  advice. 

If  any  limit  is  to  be  imposed,  it  should  be 
a  longer,  not  a  shorter,  term  than  for  the 
Council  or  Accreditation  Committee. 

As  a  former  member  of  the  Council  and  the 
Standards  Review  Committee,  I  can  attest 


that  it  takes  longer  to  become  acclimated  to 
the  work  of  the  Standards  Review  Committee 
dian  to  that  of  the  Coimcil  and  that  there  is 
a  greater  need  for  longevity  of  service.  It  is 
not  uncommon  to  take  longer  than  three 
yoars  to  process  a  proposed  amendment  to 
the  Standards.  For  example.  Standard  405(e) 
took  six  years  frtKn  initiation  to  fruition;  and 
Interpretation  2  of  Standard  306  took  over 
three  years.  The  recodification  project  the 
first  stage  of  which  is  expected  to  be 
completed  in  August  1996,  will  have  taken 
much  longer  than  three  years  to  process. 

It  is  important  to  the  quality  of  the  finished 
product  that  some  people  be  allowed  to 
remain  on  the  Standards  Review  Committea  . 
from  start  to  finish  of  proposed  modifications 
to  the  Standards.  The  proposed  three  year 
limit  will  not  permit  this. 

For  the  reasons  stated  above,  I  object  to  the 
pnmosed  Pinal  Judgment  unless  it  is 
modified  as  follows:  1)  to  allow  the  ABA  to 
continue  gathering  data  about  &culty 
compensation;  2)  to  allow  the  ABA  to 
continue  considering  compensation  as  one 
factor  in  determining  the  quality  of  a  law 
school's  program  of  education:  and  3)  to 
allow  the  ABA  to  permit  some  people  to  ' 
serve  at  least  six  years  on  the  Standards 
Review  Committee. 

Respectfully  subnitted, 
RoyT.  Stuckey 


Univanity  Schaal  sf  Law 

September  29, 1995. 

Mr.  John  Greaney, 

Chief.  Computers  and  Finance  Section, 
Antitrust  Division,  U.S.  Department  of 
Justice.  fCB  Building.  5SS  4th  St..  NW.. 
Washington.  DC  20S30 

United  States  v.  American  Bar  Association 
Civil  Action  No.  95-1211  (CR) 
Dear  Mr.  Greaney:  We  write  to  express  our , 
concerns  about  the  impact  of  the  above- 
captioned  consent  deatw,  with  particular 
refnenoe  to  legal  education  in  the  State  of 
California  (Part  I),  and  to  indicate  our 
concern  with  a  particular  provision 
ccmcaming  the  collection  and  disaemination 
of  salary  data  (Part  n). 


Partimwfcaprtafawl 
BABalfaa  la  CaWatala) 

The  self-regulatory  mechanism  for 
American  legal  education  is  an  imlikely. 
target  for  antitrust  enforcement.  It  is  true,  as 
hatA  Acton  warns  us,  that  power  corrupts— 
the  greater  the  more  abaolutely.  Reviewing 
the  publicly  available  materials  on  this  case, 
it  is  apparent  that  law  schools  and  those  who 
regulate  them  are  not  free  of  the  venial  sins 
common  to  all  human  endeavors.  It  may  well 
be  that  some  of  this  activity  contravenes  the 
Sherman  Act  (and  %ve  have  no  objection  to 
the  decree  inscrfar  as  it  is  narrowly  drawn  to 
address  any  such  violations). 

We  are  concerned,  however,  about  more 
intrusive  aspects  of  the  dacree  which  seem 
motivated  by  a  deregulatory  animus.  Current 
ABA  regulation  of  accreditation  standards 
has  been  targeted  by  sonae  within  the  law 
school  community  who  see  it  as  stifling 
creativity,  innovation  and,  perhaps, 
efficiency  in  legal  education.  Some,  or  even 
a  great  deal,  of  this  criticism  may  have  merit 
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But,  aside  from  the  bureaucratic  momentum 
that  stifles  change  in  any  self-regulatory 
mechanism,  there  is  no  evidence  that  the 
traditional  antitrust  concern,  market  power, 
underlies  this  resistance  to  change.  And,  as 
we  suggest  below,  there  is  legitimate 
controversy  within  the  law  school 
conmiunity  about  the  wisdom  of  wholesale 
changes  in  accreditation  standards. 

The  vast  majority  of  men  and  women  who 
have  chosen  to  teach  in  American  law 
schools  do  so  because  they  believe  in,  and 
truly  enjoy,  the  teaching  and  writing  that  is 
the  core  of  the  profession.  For  the  most  part 
individuals  who  make  this  choice  could  have 
opted  for  higher  paying  jobs  in  the  private 
bar  or,  perhaps,  in  government.  The  deans 
and  administrators  of  law  schools  come  from 
the  ranks  of  these  academics.  They  share 
with  their  colleagues  strong  commitments  to 
the  profession  that  they  serve,  the  students 
that  they  teach,  and  the  institutions  that  they 
lead. 

The  decisions  of  those  who  have  led 
American  legal  education  have  not  prevented 
development  of  a  fiercely  competitive 
market.  Among  the  178  ABA  accredited  law 
schools  (there  have  been  roughly  40 
additions  to  this  number  over  the  past  three 
decades)  are  a  great  range  of  institutions  in 


all  parts  of  the  nation.  The  programs,  the 
teaching  methods,  the  tuition  rates,  and  the 
reputations  of  these  institutions  vary  widely. 
One  example  of  this  diversity,  and  the  kind 
of  {HX)gram  iimovation  it  generates,  is  found 
at  our  own  law  school,  which  offers  an  ABA 
-  approved  24-month  program  leading  to  a  ).D. 
degree.  1  The  program  discards  traditional 
law  school  courses  in  favor  of  instructional 
units  that  stress  concepts  common  to  n>any 
subjects  of  the  law.  The  existence  of  such 
programs  tends  to  refute  claims  that  ABA 
accreditation  requirements  stifle 
experimentation  and  creativity. 

For  reasons  that  we  explain  below,  our  fear 
is  that  the  decree  may  result  in  relaxation  of 
ABA  accreditation  standards,  thereby 
heightening  information  problems  for 
matriculating  law  students  and  distorting  the 
allocation  of  legal  educational  services. 
Although  the  impact  of  the  consent  decree 
will  be  felt  in  all  states,  it  is  helpful  to  focus 
on  the  decree's  potential  impact  in 
California.  Aside  from  being  the  most 
populous  State,  California  also  has  the  most 
open  system  of  legal  education  of  any  of  the 
fifty  states. 

There  are  three  categories  of  law  schools 
now  operating  in  California: 


(1)  ABA  accredited  law  schools  (16 
schools): 

(2)  law  schools  certified  by  the  State  Bar 
(19  schools): 

(3)  law  schools  lacking  certification  from 
the  State  Bar  (24  schools  and  an  additional 
13  correspondence  schools). 

Tuition  demanded  by  these  schools  varies 
widely,  as  do  the  teaching  methods,  faculty 
student  ratios,  the  percentage  of  full  time 
instructors,  library  facilities,  and  other 
student  support  services.  Unaccredited  and 
uncertified  schools  may  have  no  library 
facilities,  few  if  any  full  time  instructors,  and 
few  support  services  for  students  or  faculty. 
Schools  falling  in  the  second  category 
(certified  by  the  State  Bar)  tend  to  offer  some 
of  these  advantages  but  not  to  the  extent  of 
ABA  accredited  schools.  Although 
accreditation  standards  are  stiff,  seven  of  the 
sixteen  ABA  accredited  schools  have 
achieved  that  status  since  1960.^ 

Students  attending  the  various  categories 
of  schools  do  not  perform  equally  on  the 
State  Bar  examination.  The  chart  below 
compares  the  1994  passage  rate  for  first  time 
takers  from  each  of  the  three  categories  of  law 
schools. 


California  State  Bar  Examination  Passage  Rate  for  First-Time  Takers 

[Calendar  Year1 994)  3 


CaKfomia  ABA  Accredited  Law  Schoote 

State  Certified  Law  Schoote 

Unaccredtted  Law  Schoote  (inctuding  correspondence  schoote) 


Took 


3555 

1090 

159 


Pass 


3048 

572 

59 


Pass 
(percent) 


85.7 
52.5 
37.1 


The  figures  are  skewed  because  the  most 
gifted  students  tend  to  select  among  the  ABA 
accredited  schools.  Indeed,  students  do  not 
treat  all  ABA  accredited  schools  as 
equivalent,  discriminating  among  these 
schools  based  upon  reputation,  location,  and 
tuition.  Whatever  the  reason,  the  low  bar- 
passage  rates  for  many  of  the  schools  raise 
troubling  consimiier  protection  questions. 
There  is  ongoing  debate  about  whether 
schools  should  be  allowed  to  recruit  students 
to  pay  out  thousands  of  dollars  of  tuition  and 
dedicate  three  or  four  years  of  their  lives  to 
obtain  a  legal  education,  only  to  find  that 
their  chances  of  passing  the  bar  are  quite  low. 
The  California  Legislature  has  seen  fit  to 
require  a  "baby  bar  examination"  for  all 
students  attending  unaccredited  and 
uncertified  law  schools.*  Students  are 
required  to  pass  this  examination  before 
commeiKdng  their  second  year  of  studies  at 


<  SouthwMtm's  Cooceptual  Approach  to  Legal 
Education,  or  "SCALE"  as  it  is  commonly  known. 

>  California  law  schools  that  hav«  gained  ABA 
aocrsditation  since  1960  are:  University  of  San 
Diago  (1961):  California  Western  (1962):  University 
of  CaUfamia-Davis  (1966);  University  of  the  Pacific 
(McGecrge)  (1969);  southwestern  University  (1970); 
Pepperdine  Univwsity  (1972);  and  Whiniar  Collage 
(1»7«. 


these  imaccredited  or  uncertified 
institutions. 

Even  if  students  pass  the  bar  examination, 
the  market  for  jobs  is  skewed  against  those 
who  attend  unaccredited  or  state  certified 
schools.  The  reputation  of  the  school  (and  its 
status  as  an  accredited,  certified,  or 
unaccredited  institution)  are  considered  by 
employers,  making  job  prospects  bleak 
indeed  for  those  who  have  attended 
unaccredited  schools. 

These  realities  about  bar  passage  rates  and 
job  prospects  are  probably  understood  by 
most  matriculating  law  students.  Students 
are  aided  in  their  understanding  by  the  clear 
distinctions  among  the  three  categories.  It  is 
our  sense  that  most  applicants  who  have  a 
choice  will  choose  among  ABA  accredited 
schools,  further  refining  their  choice  by 
assessing  the  reputation  of  an  individual 
school.  Indeed,  some  students  who  fail  to 
gain  admission  to  an  ABA  accredited  school 


'This  dau  is  compiled  from  figures  provided  by 
the  State  Bar  for  the  February  and  August  1994 
administrations  of  the  examinatioa 

It  is  also  significant  that  there  is  linle  overlap  in 
the  results  amoivg  the  various  categories.  For 
example,  in  the  August  1994  administration  of  the 
bar  examination,  \h»  passage  rate  for  first -time- 
takers,  calculated  for  individual  ABA  accredited 
schools,  ranged  from  77.9%  to  94.4%.  For  SUte 
Certified  schools,  the  rates  for  individual  schools 
range  from  16.7%  to  76.3%. 


may  decide  not  to  pursue  a  legal  education. 
We  doubt  that  anything  suggested  in  the 
decree  will  alter  these  fundamental  market 
realities.  On  the  other  hand,  the  direction  in 
which  the  decree  appears  to  push  ABA  law 
school — toward  relaxation  of  accreditation 
requirements  such  as  faculty-student  ratios 
and  library  facilities— will  blur  distinctions 
between  ABA  and  nqp-ABA  accredited 
schools,  and  make  it  easier  for  schools  that 
lack  that  advantages  now  needed  for  ABA 
accreditation  to  obtain  it.  For  reasons  that  we 
explore  below,  this  may  create  greater 
information  problems  for  applicants  and 
pressure  second-level,  currently  accredited 
law  schools  *  to  relax  quality  standards. 

We  digress  at  this  point  to  offer  an 
overview  of  such  second-level  law  schools. 
At  present,  each  of  the  ABA-accredited  law 
schools  in  California  operates  as  a  non-profit, 
educational  institution.  Most  have  excellent 
law  libraries,  highly  respected  full-time 


*  Sute  Bar  Act.  S  6060(g).  We  understand  that  a 
bill  has  been  introduced  in  the  legislature  to  repeal 
this  requirement.  Its  changes  of  success  are  unclear. 

» We  use  the  term  "second-level"  law  schools  to 
describe  those  ABA  accredited  schools  that  tend  not 
to  compete  for  the  top  five  or  ten  percent  of  law 
school  applicants,  but  will  generally  deny 
admission  to  those  not  meeting  minimum  objective 
qualifications.  Our  rough  definition  probably 
includes  about  tvwlve  of  the  sixteen  ABA 
accredited  schools  in  California. 
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professors,  and  a  solid  conunitment  to  both 
teaching  and  scholarvip.  Our  own  school, 
for  example,  has  one  6f  the  finest  law 
libraries  in  the  State  and  a  reputation  for 
being  a  "teaching"  law  school."  The  school 
also  operates  an  academic  support  program 
for  interested  first  ye^  students.  And,  as  is 
the  case  with  most  second-level  law  schools, 
it  has  for  some  years  aggressively  recruited 
and  sui^orted  minorfty  law  students. 

Although  the  prim^  mission  of  the 
second-level  law  school  is  teaching,  these 
schools  serve  the  con^unity  in  other  ways. 
Law  libraries  are  gemtsUy  open  to  practicing 
attorneys  and  student^  fit>m  other  law 
schools.  These  schools  also  contribute 
substantially  to  scholarship  on  cutting  edge 
issues.  And  foil-time  faculty  and  staif 
contribute  to  the  comnunity  through 
membership  in.  and  pro  bono  work  for, 
various  bar  groups  an4  community 
organizations. 

Relaxed  ABA  accreditation  standards 
probably  wrould  not  affect  second-level  law 
schools  if  information  flow  and 
comprehension  amon|  law  school  applicants 
were  optimal.  Our  school,  for  example, 
would  chose  to  continue  emphasizing  its  role 
as  a  teaching  law  schdol  (maintaining  its  high 
foil-time  faculty  to  student  ratio),  as  a  leader 
in  the  recruitment  and  support  of  a  large  pool 
of  minority  applicants,  as  a  promoter  of  legal 
scholarship,  and  as  a  provider  of  a  first-class 
law  library  for  the  benefit  of  students,  faculty 
and  the  surrounding  legal  community.  Under 
optimal  conditions,  these  features  of  the 
school  would  be  valued  by  the  community 
and  the  student  applicant  (xwl,  ensuring  die 
school's  success  in  recruiting  students. 

We  claim  no  prescience  as  to  what  the 
foture  may  hola.  But  (he  very  existence  of 
accreditation  standards  (and  other  regulatory 
steps  such  as  California's  Baby  Bar 
Examination)  suggests  that  substantial 
information  problemsiare  inherent  in  running 
a  system  of  legal  education.  Further  evidence 
of  these  information  problems  is  the  heavy 
emphasis  most  law  schools  place  on 
achieving  a  favorable  rating  from  private 
surveys  that  rank  law  schools.  Many  legal 
educators  regard  thesa  ratings  as  superficial 
and  perhaps  even  misleading.^  But  oecause 
matriculating  law  stu4ents  pay  attention  to 
these  surveys  in  makiag  their  choices,  law 
schoob  are  very  sensitive  to  the  resultant 
rankings. 

Although  we  have  csnducted  no  cost 
benefit  analysis  of  the  ABA 's  current 


•  According  to  a  survey  that  the  school 
commistioned,  our  graduBtes,  and  the  graduates  of 
one  other  California  school  (McGeoige),  performed 
better  on  the  State  Bar  examination  than  students 
wHh  equivalent  LSAT  scares  graduating  from  other 
California  ABA  accreditetl  law  schools.  The  widely 
held  view  among  our  colleagues  is  that  the 
accessibility  of  the  full-time  faculty,  the  emphasis 
on  attendance  and  class  preparation,  and  the 
school's  strict  grading  policy  contribute  to  our 
students'  succsm  on  the  kat  examination. 

'  By  contrast,  the  ABA  accreditation  process, 
upon  which  students  also  rely,  makes  threshold 
judgements  about  whelhv  schools  meet  relatively 
objective  standards,  but  joes  not  attempt  to  rank 
the  various  accredited  scIumIs.  An  ABA  publication 
encourages  students  to  "consider  a  variety  of  factors 
in  making  their  choice  among  approved  schools." 
ABA.  A  Review  of  Legal  Education  in  the  United 
SUtat.  2  (Fall  1991). 


accreditation  reouirements  (and  doubt 
whether  a  reliable  one  could  be  conducted), 
%ve  believe  that  standards  such  as  those 
governing  the  ratio  of  full-time  faculty  to 
students  and  the  library  collection  are 
important  to  a  quality  legal  education  and  to 
providing  other  community  values  that  law 
schools  serve.  To  the  extent  that  such 
requirements  are  relaxed,  cunendy  non- 
accredited  schools,  with  relatively  few  sunk 
costs  in  library  and  physical  bcilities,  and 
fewer  foil-time  hculty,  will  be  in  a  position 
to  obtain  accreditation.  Their  status  as 
"accredited  schools"  will  not  affect  elite 
schoob  such  as  Stanford,  which  will 
doubdess  continue  to  attract  the  roost  gifted 
law  students.  But  the  newcomers  may, 
because  of  their  substantially  lower  costs,  be 
in  a  position  to  siphon  away  students  fix>m 
second-level  accredited  schools. 

These  consiuner  protection  concerns  are 
real.  Schools,  particularly  those  operated  on 
a  for  profit  basis,  will  have  an  incentive  to 
avoid  building  libraries  and  hiring  full-time 
faculty  with  teaching  loads  that  permit  non- 
classroom  contact  hours.  Such  schools 
certainly  will  be  able  to  reduce  their  costs 
and  their  prices.  If  they  can  also  present 
themselves  to  the  market  place  with  foil 
accreditation  credentials,  currently 
accredited  second-level  schools  will  be 
forced  to  compromise  important  standards 
currently  protected  by  ABA  accreditation. 
Lower  tuition  costs  would  be  a  welcome 
development,  but  only  if  they  can  be 
achieved  without  injury  to  the  important 
education  and  community  values. 

To  siunmarize,  we  believe  that  to  the 
extent  that  the  consent  decree  pushes  the 
nation's  law  schools  toward  relaxation  of 
quality  standards  that  bear  on  the  education, 
research,  and  related  community  goals  served 
by  law  schools,  the  decree  will  be 
counterproductive.  As  the  system  of  legal 
education  in  California  suggests,  creating 
well-defined  categories  of  law  schools  can 
serve  an  important  consumer-information 
fonction,  making  it  easier  for  matriculating 
law  students  to  make  wise  choices  about 
whether  and  where  to  pursue  a  legal 
education.  To  the  extent  that  these 
distinctions  are  blurred,  information 
problems  for  incoming  students  could  be 
exacerbated  and  the  market  allocation 
mechanism  for  legal  education  services 
distorted. 

Part  n  (The  Collection  and  Dissemination  of 
Salary  Data) 

Part  IV(B)  of  the  consent  decree  enjoins  the 
ABA  from  "collecting  from  or  disseminating 
to  any  law  school  data  concerning 
compensation  paid  or  to  be  paid  to  deans, 
administrators,  faculty,  librarians,  or  other 
employees." 

Because  we  believe  that  the  collection  and 
dissemination  of  salary  data  serves  a  number 
of  legitimate  and  important  fonctions,  we 
urge  that  this  provision  be  removed  fit>m  the 
decree. 

Information  about  salary  and  benefit  levels 
is  a  useful  market  indicator.  Indeed,  as  a 
general  matter,  and  especially  where  as  here 
the  structure  of  the  market  is  plainly 
competitive,  markets  fonction  better  when 
players  on  all  sides  of  a  transaction  are 
knowledgeable  about  market  conditions. 


Although  the  exchange  of  information  has 
sometimes  been  prohibited  in  oligopolistic 
markets,  as  when  a  trade  association  uses 
information  exchange  as  a  step  in  achieving 
uniformity  in  prices  for  a  standardized 
product,  there  is  no  history  of  ABA 
accredited  law  schools  attempting  or 
achieving  such  uniformity  in  salvies  or 
benefits.  Nor  do  applicants  regard  legal 
education  among  law  schools  to  be  a 
standardized  product. 

Moreover,  withholding  market  information 
about  salary  levels  increases  the  possibility  of 
exploitation  of  those  with  less  knowledge 
and  power.  In  the  law  school  context,  such 
salary  information  might  be  used  by 
employees  or  faculty  to  gauge  their  market 
value  based  on  what  others  in  comparable 
positions  receive.  Those  most  likely  to  be 
underpaid  are  generally  those  with  the  most 
limited  ability  to  obtain  market  information. 
Another  way  in  which  such  information 
could  be  useful  is  in  negotiations  between  a 
law  school  dean  and  a  university  president 
concerning  the  amount  to  be  bud^ted  for 
law  school  salaries.  Market  information  about 
salary  and  benefit  levels  would  be  helpfol  in 
budget  discussions  that  ensure  that  the  law 
school  remains  competitive. 

We  do  not  object  to  provisions  of  the  " 
decree  that  prohibit  the  ABA  from  setting 
salary  or  benefit  standards,  or  making 
compensation  levels  a  condition  of 
accreditation.  Our  concern  is  rather  that  data 
collection  and  dissemination,  which  serve  an 
important  fonction  by  making  the  market 
more  visible  and  less  susceptible  to 
exploitation,  not  be  hampered  by  the  decree. 

Because  there  is  a  legitimate  need  for 
salary  and  benefit  data,  it  is  likely  that  other 
organizations  (such  as  the  American 
Association  of  Law  Schools)  would  seek  to 
collect  and  disseminate  it  even  if  the  ABA 
caimot  do  so.  These  groups  should  be 
allowed  to  do  so.  But  there  is  no  reason  for 
forcing  this  data  collection  out  of  the  ABA's 
domain,  with  the  attendant  transactional 
costs  involved  in  shifting  this  responsibility. 

Sincerely, 
Lawrence  A.  Sullivan, 
Professor. 
Warren  S.  Grimes, 
Professor. 

St.  Thomas  UniTorsity  School  of  Law 

July  7, 1995 
Roger  Jacobs, 

Dhvctor  of  Library,  Member  of  Council.  Notre 
Dame  Law  School,  Kresge  Ubrary,  Notre 
Dame,  IN  46556 

Dear  Roger:  I  am  not  able  to  come  to  the 
AALL  meeting  in  Pittsburgh  to  attend  and  to 
make  a  presentation  about  the  proposed 
Library  Standards.  In  addition,  I  have  not 
seen  the  June  final  draft  of  the  Library 
Standards.  Thus,  the  following  conoments  are 
subject  to  change  and  clarification  based 
upon  what  is  in  the  final  draft  of  the 
proposed  Library  Standards. 

Although  not  separately  stated  in  either  the 
Department  of  Education's  regulations  or  the 
June  27, 1995,  F/na7  Judgment  of  U.S.  vs. 
ABA,  I  interpret  both  documents  to  include 
law  libraries  and  their  operations  imder  the 
category,  "physical  facilities".  If  law  library 


operations  an  included  within  the  grasp  and 
meaning  of  the  term,  I  contend  that  the 
proposed  Standards  (1  am  rsfaiTing  to  the 
January  11, 1995,  proposod  revition)  do  not 
comply  with  the  DOB  regulations  as  to  the 
nquind  documentation  to  justify  the 
changes  in  the  Standards  or  the  Final 
Judgpnent  of  June  27, 1995.  requiring  the 
proposed  Standards  be  submitted  to  the 
Board  fat  review,  followed  by  the  Board 
filing  its  report  with  the  United  States 
District  Court  fat  the  District  of  Columbia 
and  the  Justice  Department  for  their  review 
to  detnmine  whether  to  challenge  any  of  the 
proposals.  In  Additioa,  under  the  Final 
fudgpnent.  there  is  an  antitrust  compliance 
program  that  may  not  be  in  place.  With  these 
restrictions,  (especially  the  Final  Jufigptent], 
I  contend  that  the  proposed  Standuds  (the 
January  11, 1995,  revision  or  ^iuier  the  June 
1995  or  July  1995  revision)  arTAot  ripe  for 
Coimcil  to  submit  its  recommendation  for 
action  of  the  ABA  House  of  Delegates  at  the 
August,  1995  Meeting.  Within  the  time 
frames  indicated  in  the  Jime  27, 1995,  Final 
Judgment,  August  1996  would  appear  to  me 
to  be  the  earliest  time  under  which  the  ABA 
House  of  Delegates  could  take  any  action 
relating  to  the  proposed  Library  Standards.  I 
do  note  that  a  Final  Judgmera  has  not  been 
entered,  but  note  in  the  Stipulation  that  the 
J- ABA  agrees  to  be  bound  by  the  provisions  of 
the  Final  Judgment  I  view  the  agreement  to 
be  in  force  as  of  June  27, 1995. 

As  you  may  be  a%rare,  I  have  received  ABA 
comprehensive  library  statistics  and  special 
statistics  for  selected  schools  for  over  ten 
years,  including  statistics  based  on  Pall  1994 
informatton.  These  statistics  have  been  used 
to  assess  St.  Thomas'  growth  and 
development,  its  opoations  and  the  Law 
Library  plan  of  action,  which  is  required 
under  the  1986  Standards.  Based  on  my 
assessments  of  these  statistics,  I  have  serious 
and  considerable  concern  with  the  present 
methods  of  (a)  collecting  statistical 
information,  (b)  categories  tised  in  the 
collection  document  or  vehicle  (annual 
questionnaire),  and  (c)  publishing  and  using 
the  statistics  in  this  present  form. 

As  presently  designed,  the  statistical 
information  creates  a  very  significant 
economic  impact  to  the  disadvantage  of 
newer  as  well  as  smaller  schools  with  less 
than  700  FTE  students.  There  are 
approximately  63  schools  with  700  FTE 
studenU  or  more  and  115  schools  with  less 
than  700  FTE  students.  Note,  however,  the 
ABA  does  not  include  graduate  students  and 
special  students  in  identifying  the  FTE 
student  coimt  used  for  analysis  of  library 
operations  only  full  time  and  part  time  P 
students  are  used.  There  are  over  100  schools 
with  graduate  students,  that  are  excluded 
from  the  analysis  of  lilnary  statistics. 
Important  comparisons  of  book  dollars  per 
student  and  retrieval  usage  per  student  are 
overstated  when  graduate  students  are 
excluded;  thus,  in  several  instances, 
statistical  information  is  somewhat,  if  not 
totally,  skewed  with  misleading  and 
incorrect  information. 

The  elimination  of  students  from  the 
student  side  of  the  formula  created  in  several 
instances  a  higher  expense  of  book  dollars 
pet  FTE  student  and  higher  retrieval  usage 


per  student,  resulting  i:  i  a  higher  mean  and 
median.  The  constant  and  continuing 
pressure  through  the  accreditating  process  for 
schools  to  raaui  and  exceed  the  mean  or 
median  of  information  for  all  schools  is  based 
upon  an  incorrect  foimdatioo  of  statistical 
in&xmation. 

The  1986  Standards,  as  part  of  the  core 
collection  requirements,  specifically 
recog^oized  and  added  online  services  (and 
probably  the  CD-ROM  and  other  electronic 
resources)  as  a  basic  category  of  collection 
and  information  resources  which  schools 
have  to  use  to  support  the  academic  program. 
Other  changes  were  made  in  the  1986 
revision,  which  can  be  interpreted  to 
reinforce  this  conclusion-^e  elimination  of 
some  of  the  Shepard's  Citations  requirements 
and  state  statutes  requirements,  existing  in 
pre-1986  Standards.  These  changes  and 
others  would,  I  contend,  lead  to  the 
conclusion  that  the  Standards  did  eliminate 
the  ownerahip/warehouse  concept  for  all 
ABA  approved  libraries  to  support  academic 
programs.  The  Accreditation  Gonmiittee  and 
Council  have  provided  no  written  ground 
roles  or  other  information  relating  to  the  use 
of  electronic  information  as  part  of  the  core 
collection  requirements,  and,  specifically, 
whether  these  electronic  resources  could  be 
used  in  place  of  hard  copy  or  microform 
resources.  While  the  January  1995  revision  of 
the  Standards  appears  to  provide  some  way 
to  incorporate  electronic  sources  as  an 
integrated  part  of  total  collection  resources, 
the  language  in  the  entire  document  is  fozzy 
and  leads  to  considerable  interpretation, 
resulting  in  littie  or  no  guidance  for  library 
operations  or  what  should  be  in  the  written 
plan.  This  would  lead  to  subjective  fact 
finding  through  onsite  inspections  and 
written  reports.  (As  earlier  noted,  I  have  not 
seen  or  reviewed  the  June  or  July  revision  of 
the  Standards) 

Even  the  ABA  document  provided  to 
onsite  inspectors  to  use  as  part  of  the 
questioning  for  and  collecting  of  information 
from  libraries  has  not  been  updated  with  the 
1986  ABA  Standards.  I  contend  that  the 
financial  form  which  a  library  is  required  to 
complete  as  part  of  the  inspection 
questionnaire,  is  based  on  pre-1986 
Standards. 

The  ABA  through  its  Accreditation 
Committee  and  Council  has  not  accepted 
electronic  resources  as  part  of  the  basic  and 
only  foundation  upon  which  the  ABA 
stetistics  are  collected,  developed,  made 
available  to  directors  and  others  as  well  as 
published  (selective  information  only)  in  the 
Law  Library  Journal.  The  ABA  uses  only  hard 
copy  and  microform  equivalents  to  identify 
the  grouping  and  the  size  of  the  collection  in 
terms  of  volume  count. 

Since  1986.  the  ABA  has  not  provided  any 
way  to  determine  equivalent  volumes  of 
electronic  resources.  The  formula  used  by  the 
ABA  to  determine  collection  size  specifically 
excludes  electronic  resources  of  any  type,  the 
very  source  of  information  the  ABA  added  to 
the  Standards  in  1986.  Thus,  reliance  and  use 
of  the  existing  ABA  library  stetistics  are 
toteUy  off  base,  being  uiu^liable  and  useless 
for  comparative  purposes  for  any  reason. 

The  ABA  continues  this  omission  through 
publishing  only  hard  copy  and  microform 


equivalent  counts  in  its  Review  of  Legal 
Education;  electronic  resources,  as  best  as  I 
can  determine  from  a  review  of  the 
publication,  are  not  included  in  any  manner. 
The  economic  impact  of  the  exclusion  of 
electronic  resotut»s  from  statistical  analysis 
of  ABA  information  has  adversely  affected 
most,  if  not  all.  schools  by  resulting  in 
increased  costs  to  continue  and  maintein 
hard  copy  collections  through  publisher 
dominated  liste  of  tides  libraries  must 
maintein  to  satisfy  accreditetion 
requiremente. 

The  attempt  of  the  June  1994  revision  of 
the  Standards  was  to,  for  all  practical 
purposes,  eliminate  the  consideration  of 
electronic  resounds  as  part  of  the  core 
information  resources  a  library  must  use — the 
January  1995  revision,  apparently,  attempted 
to  weaken  this  dark  age  approach  for 
collection  support  of  academic  programs  for 
accreditetion  ptirposes.  1  have  not  seen  the 
June  1995  revision,  which  is  to  be  discussed 
in  PitUburgh. 

I  am  not  sure,  but  would  assume  that  work 
by  the  Standards  Review  Committee  or  others 
has  not  been  done  on  the  collection  vehicle, 
the  annual  questionnaire,  or  the  statistical 
format  used  to  provide  statistical  analysis  of 
the  information  collected  through  the  annual 
questionnaire.  The  stetistics  are  used  in 
preparing  on-site  reports.  The  existing 
problems  with  the  aimual  questionnaire  and 
the  statistical  information  produced  there 
fiom  would,  I  contend,  lead  to  the  conclusion 
that  these  have  to  be  revised  at  the  same  time 
the  Standards  are  revised.  These,  in  most 
instances,  were  not  uf)dated  and  revised  as 
a  result  of  the  revisions  in  the  Standards 
made  in  1986,  resulting  in  subjective  fact 
finding  through  the  inspection  process  and 
procedure  as  well  as  faculty  analysis  by  the 
Accreditation  Committee  and  Council  based 
upon  the  inspection  reports.  On  this  ground, 
I  register  a  protest  and  complaint  that  the 
proposed  Standards  do  not  comply  with  the 
DOE  regulations,  (effective  July  1994)  and 
specifically  contend  that  the  attempt  (at  least 
as  I  presentiy  understand  the  procedure)  to 
obtain  Council's  recommendation  for  action 
by  the  August  ABA  House  of  Delegates 
■  violates  the  Final  Judgment  requiremente, 
identified  June  27, 1995. 

I  have  not  seen  any  documentation  by  the 
Standards  Review  Committee  or  others 
specifically  relating  to  the  proposed 
Standards,  and  especially  relating  to 
collection  resource  requirements.  Choices 
have  been  made  in  setting  accreditation 
requiremente,  but  written  documentation  to 
justify  the  choices  is  lacking.  On  this  ground, 
I  register  a  protest  and  complaint  that  the 
proposed  Standards  do  not  comply  with  the 
DOE  regulations  (effective  July  1994),  and 
specifically  contend  that  the  proposed 
Standards  have  not  satisfied  the  requirements 
of  the  Final  Judgment  of  June  27,  1995,  for 
Coun^  action  for  a  final  recommendation 
for  action  by  the  August  ABA  House  of 
Delegates. 

The  aimual  questionnaire  and  the  ABA 
produced  statistical  information  requite 
urgent  and  mandatory  revision.  Unless  and 
until  volume  equivalences  are  determined  for 
electronic  sources  and  information,  volume 
counte  have  to  be  eliminated  from  the 
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Juestionnaire  and  stitistics.  The  reliance  and 
ependence  on  voh4ne  counts  as  the  only 
measuring  dnvioe  inithe  statistics  faavv  to  be 
eliioiiwted.  Some  m^ans  have  to  be 
established  to  eliminate  the  wnong  or 
inoorrsct  iti£onaatk>fi  in  the  statistics.  As  an 
example,  in  the  recently  produced 
comprehensivs  tablos.  Column  6Sc-3,  several 
schools  provided  infmnation  that  they  are 
open  more  hours  th4t  there  are  hours  in  a 
seven  day  week;  for  some  schools, 
infonnation  is  coiuxtn  44  and  46  appears  to 
be  crossed  and  included  in  the  %viong 
column.  There  are  piobably  others  errors. 

The  continued  use  of  gross  information  for' 
volume  added  counl^  requires  a  revisit  A 
total  revamp  is  requtvd  for  the  use  of  this 
infonnation  in  statistical  analysis.  I  have  read 
speeches  that  have  pkovided  statistical 
con^Mrison  using  th^  gross  volumes  added 
without  indicating  t|at  the  net  is  what 
produces  the  collection  growth.  This  net 
infonnation  is  provided  to  the  ABA,  but  the 
statistics  specifically  exclude  the  infonnation 
in  volumes  added  o^omns. 

Information  relati^  to  technology-driven 
formats,  such  as  on-Bne,  CD-ROM, 
INTERNET,  etc.,  has  to  tw  developed  to  a 
greater  extent  tar  the  annual  questionnaire 
and  statistics.  As  examples,  equipment  and 
other  costs  directly  ^sodated  %vith 
technology-driven  Iqmiats  should  be,  I 
contend,  part  of  the  fotal  acquisition 
expenses,  fust  as  po^age  and  handling  and 
insurance  charges  (ol  8  to  20%  for  many 
titles)  are  added  to  serials  and  book  or  other 
infcHmation  expense!  reported.  Users  can  not 
obtain  access  and  use  these  sources  without 
the  proper  equipment  At  present,  expenses 
for  LETQS  and  WESHLAW  are  considered 
part  of  acquisitions  4id  information  expenses 
per  student,  column  14-6  of  the  tables.  I 
further  contend  that  costs  associated  with 
biblio^phical  systems  or  in-house 
computerized  public  catalogs  should  be  a 
basic  and  integral  peft  of  information 
expenses  to  reflect  that  these  resources  are 
part  of  the  information  resources  provided  to 
students  and  foculty. 

With  electnmic  reeourcn  increasing  in 
tanportance  in  all  libfaries.  the  existing 
Standards,  the  propaed  Standards,  the 
annual  and  on-site  qvestionnaire,  and  lilnary 
statistics  need  to  rewct  an  "open 
enviromnent"  and  atmosphere"  fOT  libraries 
to  respond  to  their  direct  goal  of  supporting 
the  law  school  educ^on  program,  including 
the  training  of  students  in  a  number  of 
difierent  research  skills.  I  view  the  proposed 
Standards,  the  annual  and  on-site 
questionnaires  and  the  statistics  as  major 
hurdles,  which  are  preventing  libraries  from 
nwximteing  the  use  of  technology  for  the 
benefit  of  foculty  and  students  as  part  of  the 
ediication  program.  1  can  not  see  or 
determine  any  differtnce  in  using  OCLC  or 
other  systems  to  loalte  title  information  for 
a  variety  of  purposes!  and  using  CD-ROM  or 
WESTLAW  to  locatetnie  information  for 
ordering  purposes,  verification  or  II  I-  In  one 
case,  expenses  are  part  of  information 
resources,  and  in  the  other  case,  expenses  are 
excluded  from  information  resources  and 
treated  in  a  totally  dMiBrent  manner. 

This  area  must  be  tevisited  by  the  ABA. 
The  Standards,  the  ahntial  and  on-site 


questionnaires,  and  library  statistics  must 
represent  the  present  and  fiituDV  aepirations 
and  goals  of  l^al  educati<m.  In  several 
instances,  at  least  through  die  January  1995 
revision  of  the  Standards  (Note,  I  have  not 
seen  or  assessed  the  June  199S  revision], 
several  of  the  Standards  and  Interpretations 
clearly  represent  the  mandated  requirements 
of  hard  copy  holdings  from  a  limited  number 
of  publishers,  even  though  the  same  basic 
legal  information  (excluding  copyright 
material)  is  available  througjt  electronic 
sources  at  less  cost  in  many  instances  that 
the  hard  copy  costs.  The  basic  diSiBrence  is 
that  a  diffinrent  publisher  or  vendtv  provides 
the  electronic  sources.  On  this  ground,  I 
register  a  protest  and  complaint  that  the 
proposed  Standards  do  not  comply  with  the 
EKK  regulations  of  documentation  justifying 
the  mandated  accreditation  requirements, 
and  specifically  contend  that  the  proposed 
Standards  have  not  satisfied  the  reqidrements 
of  the  Final  fudgment  of  June  27, 1995,  for 
Council  action  for  a  final  recommendation 
for  action  by  the  1995  August  ABA  House  of 
Delegates. 

I  am  avrare  of  the  salary  collection  issues 
being  discussed  on  INTERNET.  As  I  read  the 
Jime  27, 1995,  Final  Judgment  in  U.S.  vs. 
ABA,  the  ABA,  including  the  accreditation 
committee  and  Council  (and  I  would  also 
include  the  on-site  inspectors),  is  prohibited 
from  any  consideration  of  salary  or  other 
compensation  as  a  fact  or  Eactor  in  the 
accreditation  or  review  of  any  law  school 
program.  This  would  preclude  and  prohibit 
the  inclusion  of  this  information  as  part  of 
any  accreditation  or  review  process,  even  to 
discussions  with  on-site  inspectors  of  any 
comparative  salary  information  regardless  of 
souirce  used  to  obtain  the  comparative 
information.  At  least  for  the  period  of  time 
in  which  the  Final  Judpnent  remains  in 
place  or  is  modified.'salary  issues  are  not  an 
issue  upon  which  the  ABA  can  report.  The 
language  of  the  Final  judgment  is  absolutely 
clear  in  this  matter.  I  would  forther  contend 
that  libraries,  groups  of  libraries,  and  any 
association  not  involved  in  accreditation,  and 
private  vendors  could  collect  the  salary  and 
compensation  statistics,  assuming  the 
school's  policy  would  permit  the  disclosure. 
Since  salary  is  not  an  accreditation  issue 
under  the  Ftna7  Judgment,  many  schools  may 
prohibit  or  limit  the  release  of  salary 
information.  The  salary  statistics  collection 
issue  is  not  pari  of  the  Standards  or  proposed 
Standards  and  must  not  detract  from  the 
issues  and  problems  with  the  proposed 
Standards,  and  annual  and  on-site 
questionnaires  and  statistics. 

There  are  several  other  problems  and 
issues  within  the  proposed  Standards,  the  2 
questionnaires  and  statistics  to  be  addressed. 
For  one,  I  seriously  question  the  pnxess  of 
including  interpretations  of  the  proposed 
Standards  along  with  the  Standards  for 
Council  action  for  the  ABA  House  of 
Delegates  action.  If  approved  in  this  fbnnat, 
the  interpretations  will  take  the  form  of 
Standards  that  will  require  a  more  complex 
procedure  to  change  or  amend  rather  than  the 
less  ctimbersome  procedure  for  adopting 
interpretations.  The  Final  Judgment  makes 
changes  in  the  procedure  for  this  matter.  I 
oppose  this  part  of  the  approach  by  the 


Stoadards  Review  Committee.  In  scHne 
instances,  die  interpretations  limit  and 
completely  re^rict  choices  of  lilmtries  to  do 
things  diffisreiftly,  especially  with  the 
changes  technology  has  brought  and  will 
bring  to  library  operations.  In  some  instances, 
the  interpretations  appear  to  be  new 
statements,  not  even  interpreting  the  existing 
Standards.  On  this  ground,  I  register  a  protest 
and  complaint  that  the  propcned  Standards 
and  Interpretations  do  liot  comply  with  the 
DOE  n^ulations  of  documentation  justifying 
the  mandated  accreditation  requirements, 
and  specifically  contend  that  the  proposed  ^ 
Standiards  and  Interpretations  have  not 
satisfied  the  requirements  of  the  Final 
Judgment  of  June  27, 19W,  for  Council  action 
for  a  final  recommendation  fcH'  action  by  the 
1995  August  ABA  House  of  EMegates. 

The  "rush  to  Judgment"  to  seek  approval 
of  the  proposed  Standards  and 
Interpretations  within  the  next  30  days  or 
less  flies  directly  in  the  face  of  the 
requirements  of  the  Final  Judgment  of  the 
U.S.  V.  ABA  of  June  27, 1995. 1  contend  much 
more  has  to  be  done  before  approval  is 
sought.  I  am  aware  of  Internet  comments 
regarding  the  upcoming  nttsburgh  meeting 
on  the  Standards  and  Interpretations  to  the 
eftsct  that  there  is  an  appearance  and 
perception  of  a  "force"  regarding  the  meeting 
and  comments  made.  I  sincerely  hope  this  is 
not  the  case,  and  that  the  report  has  not  yet 
been  written  for  Council's  action. 

I  have  attempted  to  provide  some 
information  on  some  issues  I  am  concerned 
with  as  these  relate  to  the  Standards,  the 
proposed  Standards  and  Interpretations,  the 
questionnaires  and  statistics.  I  regret  very 
much  not  being  able  to  attend  the  AALL 
meeting  in  Pittsburgh  for  the  comment 
portion.  However,  I  do  look  forward  to 
receiving  any  information  about  the  meeting 
and  comments  made.  As  soon  as  I  am  back 
to  work  in  a  couple  of  weeks,  I  hope  to  be 
able  to  address  and  assess  the  June  1995 
proposed  Standards  and  Interpretations. 

Roger,  I  would  appreciate  this  document 
being  added  to  the  cominents  for  the  AALL 
tMttsburgh  meeting.  Thanks. 

Sincerely  youra. 
Prof.  Bardie  C  Wolfe,  Jr.. 
Professor  of  Law  and  Law  Library  Director. 

cc:  Anne  Bingaman,  DepL  of  Justice 
Darryl  Depriest,  General  Counsel — ^ABA 
Dean  Rudolph  HasI,  SL  John's 
Dean  Steven  Smith.  CSU 
Jim  White,  ABA— Consultant 
Dean  Dan  Morrissey,  St.  Thomas 
Prof.  Roy  Mersky,  Texas 
Prof.  Pat  Kehoe,  American  University 
Prof.  Larry  Wenger,  Virginia 
Florida  Academic  Law  Library  Directors 

St.  Thomas  Unhrecsity  Scliooi  of  Law; 

July  7. 1995. 

Roger  Jacobs, 

Director  of  Library,  Member  of  CourKil,  Notre 

Dame  Law  School,  Kresge  Library,  Notre 

Dame.IN46S56 
Dear  Roger  I  write  to  inform  you  of  several 
concerns  I  have  with  the  ABA  Library 
Standards  as  adopted  in  August  1995, 
including  the  Interpretations.  In  addition,  I 
also  write  about  concern  with  current  Fall 


1995  Aimual  Questionnaire— Part  ID  Law 

Library.  Among  the  concerns  are  the 

following! 

A.  Annual  Questionnaire 

1.  While  I  view  the  Aimual  Questionnaire 
as  tracking  the  ABA  Standards  and 
faiterpretations,  the  continued  exclusion  from 
published  reports  of  recognizing  computer- 
technology  driven  resources  enables  the  ABA 
to  puUira  in  its  Review  of  Legal  Education 
end  the  AALL  Law  Ubraiy  Journal  (Statistics) 
misleading,  inadequate  and  incomplete  data 
about  Law  Library  operations  and  their 
support  of  academic  programs — see  questions 
8-14  in  the  Annual  Questionnaire.  I  am  in 
the  process  of  updating  my  1991  report  on 
the  economic  impact  of  the  reported  ABA 
library  statistics.  See  separate^report 
attached.  From  the  Fall  1994  statistics,  total 
expenses  in  93/94  of  176  schools  are 
S282.S43,440  (2  schools  not  reporting)  with 
99  or  56.3%  of  the  schools  (those  over 
300.000  columns)  having  69.2%  of  toUl 
expenses  and  61  schools  (those  with  200,000 
to  300,000  volumes)  or  34.7%  of  the  schools 
having  26.2%  of  the  total  expenses.  This 
imbalance  creates  significant  problems. 
^     2.  There  appeorrto  be  substantial  activities 
regarding  Internet.  legal  resources  and  law 
library  activities— see  recent  article 
September  95,  ABA  Journal.  As  best  as  I  can 
determine,  the  Annual  Questionnaire  does 
not  include  questions  about  Internet  usage, 
but  does  include  questions  about  CD-ROMS. 
I  view  the  August  1995  Standards  and 
Interpretations  as  eliminating  the  warehouse 
concept  and  ownership  requirements  of 
library  resources — see  various  interpretations 
under  the  August  1995  Standards.  The 
Annual  Questionnaire,  in  my  view,  continues 
and  emphasizes,  as  the  ABA  questionnaire 
has  included  in  the  past,  the  warehouse  and 
ownerehip  requirements  of  resources.  The 
Standards  do  not  support  this. 

Because  of  a  variety  of  changes  in  how 
OCLC— RUN  and  other  bibliog^phical 
systems  are  being  used  to  provide  reference 
assistance,  I  urge  ^  inclusion  of  these 
expenses  as  part  of  Collection  Development 
Resources  and  the  elimination  of  separate 
lines  for  the  other  categories  included— 
Serials,  online  services,  other,  binding  and 
preservation.  In  addition,  consideration 
should  be  given  to  including  in  Collection 
Development  Resources  the  cost  of 
computers  both  hardware  and  software  and 
microform  readen  and  reader  printers  and 
cabinets  as  Collection  Development 
resources.  I  do  not  see  any  dinsrence  of 
including  postage  and  handling,  service 
charges,  etc..  as  part  of  regular  acquisition 
and  excluding  the  above.  Perhaps  the 
inclusion  of  these  costs  as  Collection 
Development  resources  will  encourage  law 
libraries  to  update  equipment  as  part  of 
Collection  Development. 

Although  the  Questionnaire  asks  for  LEXIS 
and  WESTLAW  usage,  there  are  other  usages 
of  computer  resources  including  library 
networks,  law  school  networks,  Internet,  CD- 
ROMS.  This  usage  can  be  metered  and  the 
Questiondaire  should  reflect  this  usage. 

5.  In  terms  of  comparative  information,  the 
ABA  continues  to  publish  comparative  law 
library  information  based  on  JD  studenU 
only.  While  there  are  apparently  over  100 


schools  with  graduate  proorams.  graduate 
students  are  excluded  oy  the  ABA  in 
publishing  library  statistics.  Thus,  the 
information  about  libraries  in  terms  of  usage 
pet  student  and  expenses  per  student  is 
inaccurate  and  overetated. 

Since  the  Annual  Questionnaire  is  used  as 
part  of  the  inspection  and  accreditation 
process  as  well  as  its  data  being  published  by 
the  ABA  and  by  other  publishers,  the 
questionnaire  should  collect  the  appropriate 
data  as  reflected  by  the  Standards.  I  do  not 
think  this  is  the  case  with  the  1995 
Questionnaire. 

B.  Standards 

My  primary  concerns  relate  to  Standards 
606  and  its  Interpretations  and  to 
Interpretation  of  602.  Regarding  606  (a)  if 
followed  to  iU  logical  sequence, 
hiterptetation  5  of  Standards  606(a)  relating 
to  sharing  information  resources  completely 
inhibits  and  reduces  the  possibilities  of 
sharing  of  electronic  resources  by  several 
libraries  thru  wide  area  networks  and 
Internet.  At  the  same  time  existing  resource 
sharing  programs  by  a  state  or  regional 
consortium  may  not  be  in  compliance. 
Interpretation  5  of  606(a)  read  in  conjimction 
with  interpretation  1  of  606(b)  significantly 
reduces  the  possibilities  of  libraries  sharing 
expensive  but  little  used  titles.  I  view  the 
Standards  and  Interpretations  at  setting 
minimum  Standards  for  compliance.  To 
indicate  as  m'"*'"""'  requirements  that  all 
schools  have  to  have  ail  published 
regulations  for  the  federal  government  and 
the  reported  decisions  of  the  highest 
appellate  court  for  each  state  is  in  my 
opinion,  a  substantial  addition  to  earlier  ABA 
Library  Standards.  I  disagree  that  these  are 
minimum  requirements  for  accreditation 
purposes.  In  addition,  I  do  have  concern 
about  the  requirement  of  an  annotated  code 
from  each  state.  Annotated  code  is  a 
descriptive  word  or  phrase  of  paper  products. 
This  term  could  be  constructed  to  include 
only  paper  editions  while  electronic 
resources  can  and  do  include  statutory, 
administrative,  and  case  law.  Thus,  this  term, 
annotated  code,  could  be  interpreted  by  the 
ABA  to  exclude  the  electronic  resources 
simply  because  the  term,  annotated  code,  is 
used. 

Regarding  Interpretation  of  602,  the 
operational  system  for  implementation  of 
electronic  resources  could  involve  other 
University  components  beside  the  Main 
Library.  The  Interpretation  is  too  restrictive 
and  should  be  expanded  to  include  the 
supervision  of  electronic  resources  as  well. 

As  experience  is  gained  with  the  new 
Standards  and  Interpretations,  I  will  write  to 
keep  you  informed  of  my  concerns.  In  the 
case  of  the  Annual  Questionnaire,  Fall  1995, 
time  is  very  important  since  libraries  are 
presently  completing  it.  This  Fall  1995  Data 
could  be  used  for  upcoming  Accreditation 
reports.  Regarding  the  concerns  about  the 
Standards  and  Interpretations,  I  would 
request  a  continuing  review.  As  financial 
resources  for  legal  education  become  tight, 
the  Standards  and  Interpretations  must 
provide  great  flexibility  for  law  libraries  to 
support  their  academic  programs  within  the 
means  available.  The  sharing  of  resources, 
including  electronic  resources,  will  become 


important  in  the  near  future.  1  simply  do  not 

view  the  present  Standards  and 

Interpretations  as  encouraging  and 

supporting  this  flexibility.  In  regards  to  the 

Questionnaire,  I  would  not  publish  the 

number  of  volumes  until  the  ABA  has 

decided  the  equivalent  for  electronic 

resources. 

Sincerely  yoars. 

Prof.  Bardie  C  Wolfe,  Jr.. 

Professor  of  Law  and  Law  Library  Director. 

cc:  Anne  Bingaman,  Dept.  of  Justice 
Darryl  Depriest,  General  Counsel — ABA 
Dean  Rudolph  Hasl,  St  John's 
Dean  Steven  Smith,  CSU 
Jim  White,  ABA— Consultant 
Dean  Dan  Morrissey,  St.  Thomas 
Prof.  Roy  Mersky,  Texas 
Prof.  Pat  Kehoe,  American  Univereity 
Prof.  Larry  Wenger,  Virginia 
Florida  Academic  Law  Library  Directors 

SL  ThoaBOS  Univenity  School  of  Law 

April  1.1991. 
To:  Dean  Jacqueline  Allee 
From:  Bardie  C.  Wolfe,  Jr. 
Re:  Economic  Impact  of  Large  Schools  on 
National  Mean  and  Median — Law 
Library  Comparative  Information  Based 
on  the  ABA  Law  Library  Statistics. 
The  ABA  collects  statistics  from  all  ABA 
libraries  and  publishes  the  data.  From  this 
data,  national  mean  and  median,  such  as  size 
of  collection,  budgets,  salaries,  etc.,  are 
established.  The  national  mean  and  median 
of  various  categories  of  law  library  statistics 
are  used  for  a  variety  of  purposes. 

The  large  schools,  that  is,  schools  with  a 
FTE  student  body  above  650  FTE  and/or  a 
collection  of  over  300,000  volumes,  have  a 
major  and  substantial  economic  impact  on 
driving  upward  the  national  mean  and 
median  of  most,  if  not  all,  measurable  law 
library  statistical  categories.  This  process 
would,  apparently,  be  normal  and  of  little 
concern.  However,  the  magnitude  of  the 
differences  between  the  schools  at  the  top 
and  the  schools  at  the  bottom  is  great.  The 
unbalanced  differences  do  impact  very 
significanUy  the  establishment  of  the 
national  mean  and  median  for  all  schools. 

Of  the  176  schools,  109  or  62  percent  have 
a  collection  of  less  than  300,000  volumes;  of 
the  109  school,  35  schools  or  20  percent  of 
the  total  176  schools  have  a  collection  of  less 
than  200,000  volumes.  The  remaining  67 
schools  or  38  percent  of  the  total  have  a 
collection  of  more  than  300,000  volumes.  Of 
the  176  schools,  there  are  96  schools  or  55 
percent  with  a  student  body  of  less  than  650 
FTE,  and  the  remaining  80  schools  or  45 
percent  have  a  student  body  of  more  than  650 
FTE. 

The  duplication  of  materials,  graduate 
programs  and  international  and  foreign  law 
collections  are  basic  factors  in  many  schools. 
These  factors  are  not  measured  or  taken  into 
account  by  the  existing  ABA  statistics  or 
identified  separately  when  national  mean 
and  median  in  categories  are  developed  from 
all  the  statistics  from  the  176  schools.  The 
inclusion  of  the  resources  in,  including  staff, 
salaries,  etc..  and  the  economic  impact  of 
these  resources  on  the  establishment  of 
national  mean  and  median  are  unknown. 
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They  may  be  overldoked  when  national  mean 
and  median  an  useii  far  statistical 
comparisons. 

The  size  of  the  cdUection,  that  is,  the 
niimber  of  hard  copy  and  aucrofocm 
volumes,  has  been  lie  ABA  measuring  tool. 
All  comparatiw  infKmation  available  from 
the  ABA  statistics  it  based  on  the  size  of 
collectkui.  There  ai»  five  bnMd  categories: 
Collection  size  front  0  to  100.000  volumes; 
100,000  to  200,000  Volumes;  2004X»  to 
300,000  volumes;  3M,000  volumes  and  over, 
and  collection  size  Q  to  all  volumes.  These 
categories  woe  established  many  years  ^o 
when  few  lilwaries  |ad  over  300,000 
volumes.  At  preaen^  there  are  67  libraries 

1.000  volumes.  In  fact, 
J  16  libraries  with 
ilumes,  and 

ies  with  more  than 


which  contain 
there  aeap[ 
more  than  500,000 
appnndraately  34 


400J)00  volumes,  including  the  16  above. 

This  report  is  an  attempt  to  provide 
information  aboift^tle  esteblishnoent  of  the 
national  mean  and  median  of  law  library 


statistical  l    .^/prin.  Please  note  that'Uie  new 
technok^s.  including  on-line  services,  CD- 
ROM,  video,  etc,  have  not  been  built  into  the 
measuring  tool  used  by  the  ABA,  that  is  the 
size  of  collection.  In  addition,  microfarm 
statistics  for  titles  added  or  held  are  not 
reliable  to  provide  this  information  to  add  to 
the  hard  copy  title  added  or  held  categories. 
The  number  of  students,  specialized 
programs  in  some  schools,  or  their  missions 
also  have  not  been  built  into  the  measuring 
tool,  except  in  two  areas,  information 
resources  par  student  and  computer  retrieval 
per  student  per  year.  In  these  two  areas,  the 
ABA  mixes  two  years  of  information,  and 
this  use  may  not  be  a  correct  assessment  of 
a  library's  program. 

Thus,  for  the  above  reasrais,  and  with 
exceptions,  the  report  is  an  analysis  of 
traditional  academic  law  libraries,  and  die 
measuring  tool  for  the  analysis  is  what  the 
ABA  uses,  the  size  of  collection. 

The  following  tables  provide  an  overview 
of  the  economic  impact  of  the  inclusion  of 


the  data  from  large  schools  on  the 
establishment  of  national  means  and  medians 
for  various  law  library  statistical  categories. 
The  information  has  been  taken  from  the  Fall 
1990  ABA  Law  Library  Comprehensive 
Statistical  Table  Data.  The  law  library  has 
enhanced  the  basic  infinraation  to  create  the 
tables,  comparisons  and  characteristics 
indicated.  All  tables  use  COLLECTION  SIZE 
RANGE  OF  VOLUMES  for  the  comparison 
with  the  exception  of  two  tables  which  were 
created  by  the  law  library  and  are  based  on 
FTE  size  of  student  body  with  range.  Without 
reinputting  all  data  fitxn  all  schools,  there  is 
no  possibility  of  creating  the  same  tables  for 
the  other  cmnparisons  used  in  the  report  The 
two  tables  created  by  the  law  library  do 
support  the  conclusion  that  the  large  schools 
have  a  major  and  substantial  economic 
impact  on  driving  upward  the  national  mean 
and  median  of  all  schools,  simply  because  of 
size  and  the  resources  needed  to  sustain  the 
academic  program  because  of  size. 
-  The  tables  are  as  follows: 


Table  l. 

—Total  Uw  Library  Budgets  for  1990-91 

CdkK 

pton  size  rangs  of  volumes 

Mean  budget  for 
199S?1 

Number  of 
schools 

Totty  budget  of  (« 
schools 

Percent  of  total 

0  to  100.000 



0 
$804,634 
1.127,992 
1.824,364 
1,327.232 

0 
34 
73 
65 

172 

0 

$27,367,566 

82.343.416 

118,583.010 

228,283,909 

100A»  to  200,080 
200.000  to  300.000 

••••••■»«■  •••«  *••  ■>*>•»•••■•••••••••■•.•..• 

0 
12 
38 
62 

300.000  and  Om  .. 

Al  achoois  reported 

. 

nwan „ 

— • 

Nola    Federal  Woric  Study  fimds  are  not  included.  Of  the  176  law  schools  only  172  reported  1990-91  budgets. 

Table  2.— Total  Law  Library  Expenses  for  198&-90 


sizs  range  of  vokjmss 


0-100.000 

100.000  to  200.000  i.. 

200.000  to  300.000  \ 

300.000  and  Over  ..; 

Al  schools  repofted  mean 


Mean 
fori 


0 
$782,072 
1.080.107 
1.744,301 
1,274,925 


Nunt)erof 
schools 


0 

34 

73 

66 

173 


Total  expenses  of 
all  schools 


$26,590,448 

78347311 

115,123,866 

220.562.025 


Percent  of  total 


0 
12 
36 
52 


Note— Federal  V  ork  Study  fonds  are  not  included.  Of  the  176  law  schools  only  173  reported  1989-90  expmam. 

Table  3.— Total  Information  Resources  Expenses  for  1989-90 


Coiecfon  size  range  of  volumes 

H 

0-1 00.000 ; 

100.000  to  200.000  I 

200.000  to  300,000  ; 

300.000  and  Over 

Al  schools  leported  mean  and  medtan 


Mean  expenses 
for  1989-90 


$372,223 
502,535 
732,289 
564,576 


Medtane: 

fori 


0 

$356,105 

484,102 

700,033 

525.415 


Total  expenses  an 
sctxx)ls 


$12,666382  (34) 
36,686.056  (73) 
48.331.074(66) 

97.671.648(173) 


Percent  total 


0 
13 
38 
SO 


. .  N"**— Total  information  resources  expenses  include  expenses  for  all  forms  of  information,  including  serials,  monowaphs,  microforms, 
bindmg,  computer-fcased  services,  others  such  as  video  and  audio.  Of  the  176  law  schools  only  173  reported  1989-90  expenses  for 
mformation  resources.  '^ 

Table  4.— Informational  Resources  Expenses  per  Student  (See  Note) 


CoHection  size  range  of  volumes 


0-100,000 

100,000  to  200.000 
200.000  to  300.000 


Books  dollars  per 
student— mean — 


0 

$851.89 

885.17 


Mean  FTE  num- 
ber of  students 


0 
475(34) 
625(74) 


Book  dollars  per 
student— me- 
dian— 


0 

$82330 

807.70 
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Table  4.— Informational  Resources  Expenses  per  Student  (See  Note)— Continued 


CoOectfon  size  range  of  volumes 


300,000  and  Over —. 

All  schools  reportsd  mean  and  median 


Books  dolars  per 
student— mean— 


912.53 
1.07 


Mean  FTE  num- 
ber of  shxJents 


865(67) 
688(175) 


Book  dollars  per 
student— me- 
dian— 


902.20 
855.10 


No«i>-Book  dollars  per  student  are  determined  by  the  FTE  student  count  as  of  October  199a  and  the  totel  information  resoiucw 
exp^farr989T  A?A  tables  do  not  identify  this  category  as  either  1990-91  or  1989-90.  The  mix  of  the  two  year  mformatK>n 
m^  not  be  a  correct  assessment  of  this  informaUon.  SEE  TABLE  5.  6,  and  7  for  additional  analysis. 

TABLE  5.— COLLECTION  SiZE  ANALYSIS  OF  INFORMATIONAL  RESOURCES  EXPENSES  PER  STUDENT  (SEE  NOTE) 


CoUectton  size  range  of  volumes 


0  to  100.000 

100,000  to  200,000.. 
200.000  to  300.000  .. 
300,000  and  Over  .. 
Al  Schools ~. 


Mean  expenses 
for  1989-90 


$372,223  (34) 
502,535  (73) 
732,289  (66) 
564,576  (173) 


MeenFTE 
number  of 
students — 


0 
466(45) 
636(73) 
875  (57) 
668  (176) 


Book  dol- 
lars per 
student- 
Mean 


0 

$798.76 

790.15 

836.90 

845.17 


Note-This  table  developed  by  law  library  from  both  the  1989  and  1990  ABA  law  Ubrary  "■"P"'''""^^"  ''^»j''^i|"^^«.„'^£ 
This^U  NOT  aSacoSte^dication^  book  dollars  per  student,  since  there  were  »»"»?, '°.«;«°^»»J  i°i,'^?o  aW^SS 
luiB  uiure  ^  .,„„_,    Tko  ARA  Fall  rfatn  for  1989  indicates  45  schools  with  a  collection  count  ot  loo.ouo  to  zuu.iwu 

the  Law  Library  and  based  on  FTE  students  and  not  on  collection  size. 

TABLE  6.— FTE  ANALYSIS  OF  INFORMATIONAL  RESOURCES  EXPENSES  PER  STUDENT  (SEE  NOTE) 


FTE  size  of  school-fange  with  1990  FTE  and  1989-90  expenses 


0  to  450  students  — 
451  and  660  students 
651  to  875  students  ... 
876.to  1.100  students 

1.101  and  Over 

Al  Schools 


Mean  ex- 
penses for 
1989-90 


$382,795 
512,122 
584,010 
666,873 
862,503 
564,576 


Medwi  ex- 
penses for 
1989-90 


$373,824 
477,332 
585,301 
638.239 
742.222 
525,415 


Per  student 
mean  ex- 
penses 


$1,149.49 
966.04 
784.57 
671.18 
641.64 
889.17 


Per  Student 

median  ex- 
penses 


$1,072.20 
957.80 
768.10 
626.40 
619.00 
855.10 


Note-to  October  1990,  there  were  32  schools  in  the  0-150  category  with  an  average  of  341  FTE  (1  school  did  not  report 
Th,^*trr?S^fs  in  the  451-650  category  with  an  average  of  532  FT^  (%sdiooU  at  low  -d  -    ud^d  «7  FTE   - 
There  were  45  schoob  included  in  the  651-875  category  with  an  average  of  749  FTE.  There  were  18  ^^  ««  ™" 
«lS^rth  «  SS^e  o?988  FTE.  There  were  20  schools  in  the  1,101  and  over  category  with  an  average  of  1.319  FTE. 

Table  7.— FTE  Analysis  of  Information  Resources  Expenses  per  Student  (See  Note) 


expenses). 
443  FTE). 
876-1,100 


FTE  size  ol  school— range  with  1989  FTE  and  1989-90  expenses 


0  to  450  shidents 

451  to  650  students  .- 
661  to  875  students  ... 
876  to  1.100  students 

1,101  and  Over 

All  Schools  


Mean  ex- 
penses for 
1989-90 


$384,199 
529,607 
581,536 
581,536 
881.627 
564,576 


Median  ex- 
penses tor 
1989-90 


$386,579 
513,127 
585,301 
585,301 
742,222 
525,415 


Per  student 
mean  ex- 
penses 


$1,184.22 
991.63 
79131 
678.85 
670.02 
845.17 


Per  student 
median  ex- 
penses 


$1,112.99 
954.80 
778.44 
695.01 
610.61 
868.45 
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Table  8.— Total  Collection  Size  Amalysis 


:',>'ri,.   ■  'i^.tf^.l' 


ColwHon  sbe  fangs  of  volunies 


Mean  size  at 
start  of  90-91 


Mecfiansize 

ctt  start  of 

90-41 


Total  size  at 
start  of  90-91 


Percent  of 
total 


O-100.000  

100.000  to  20o.ooa . 

200.000  to  300.000  . 
300,000  and  Over  ^ 

Al  Schools 


■  .■../■■■....■■■■-|>.....|...».. 


165333(36) 
245313  (74) 
455320(67) 
309.480  (178) 


0 
167.591 
250339 
395.672 
267,945 


0 

5,788,666 

18,175,362 

30,506,440 

54,468,480 


0 
11 
33 
56 


Nota    Volumes  include  hard  copy  and  microform  volume  equivalency. 

Table  9.— Volumes  Added  Analysis  for  1989-90 


Collection  size  range  of  volumes 


Mean  volumes 
added  89/90 


Median  vol- 
umes added 
89/90 


Total  vol- 
umes added 


Percent  of 
total 


0-109,000 .... 

100,000  to  200,000  . 
200;000to300,0t)e. 
300.000  and  Over  ... 
M  Schools 


11388  (35) 
11.555(74) 
19.790  (67) 
14.696  (176) 


0 

7378 

10.442 

16.569 

11,368 


0 

405,580 

865,070 

1,325,930 

2,586.496 


0 
16 
33 

51 


Nate — ^Volumes  a4ded  included  hard  copy  and  mtcrofiorm  volume  equivalency. 

Table  io.— Titles  Added  Analysis  for  1989-90 


Cnlnrlion  tlra  riirioe  of  voKrow 


Mean  titles 


Median  ti- 
tles 
added— 

89/90 


Total  titles 

added— 

89^ 


Percent  of 
total 


0-100.000  

100.000  to  200.000 
200300  to  309.000 
300.000  and  Over  „ 
Al  Schools  „. 


0 
1.198(35) 
1.633(73) 
3.100(67) 
2.108(175) 


0 
1.166 
1,620 
2.666 
1.682 


0 

41,930 

119,209 

207,700 

368,900 


0 
11 
32 
56 


Ne»    Only  hard  j  copy  titles  are  included  in  this  table.  The  count  of  microform  titles  either  added  or  held  is  not  reliable  to 
produce  statistical  coiiparisons. 


Table  1 1  .—Titles  Held  Analysis  at  Start  of  1 990-91 

> 

Collection  size  range  of 
volumes 

Mean  tiHes  held 

Medtan  ti- 
tles hold 

ToWtiMes 
held 

rWCWn  Ol 

total 

0-100.000  J 

100.t)00  to  200.000  ..J 
200300  to  300.000  ... 
300300  and  Ovw  ..... 
AlSchooli  

-.■.i..¥;...^.......v..j....... 

0 
21328(34) 
37,782  (74) 
102.151  (86) 
58.983(174) 

0 
21341 
34.724 
76378 
38.710 

0 

725.152 

2.795,868 

6,741.966 

10363.042 

0 

7 

27 

06 

Neta-Only  bard 
comperisons. 

copy  titles  are  inchided  in  thi«  table.  The  count  of  microform  titles  held  is  not  reliable  to  produce  statistical 

Table  12.— Serial  Subscriptions  Analysis  at  Start  of  1990-91 

Collection  size  range  of  volumes 

Mean  serial 
subscriptions 

Median  se- 
rial sub- 
scriptions 

Total  serial 
subscrip- 
tions 

Percent  of 
total 

0-100.000  - J 

100.000  to  200.000  .. 
200.000  to  300.000  ... 

••••——•—• ~..  ......_.._„........ „ _ 

0 
2.367  (35) 
3.587  (73) 
5.600(67) 
4.114(175) 

0 

2.444 

3.487 

5364 

■    '    .3.760 

0 

82.845 

233.629 

375300 

719.950 

0 
12 
32 

300.000  and  Over 

AN  Schools  ......... .... 

...«.MHM.......»MM.HMM..HM..,........M...«................M..MMMM.....«.                     . 

52 
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Table  i  3.— Serial  Subscriptions  Expenses  Analysis  for  1989-90 


Collection  size  range 
of  volumes 


0-100.000  

100,000  to  200.000 
200.000  to  300,000 
300.000  and  Over  .. 
All  Schools  


Mean  expenses 
subscriptions 


$278,132(34) 
381389(73) 
544,141  (66) 
423.144(173) 


Median  ex- 

perutes  sut>- 

scriplions 


0 

$268384 

376,149 

514,715 

401,846 


Total  ex- 
penses sut>- 
scrlptions 


$9,456,488 
27,834,097 
35,913,306 
73303.912 


Percent  of 
total 


0 
13 
38 
49 


Table  14.— Serial  Titles  Analysis  at  Start  of  1990-91 


Collection  size  range  of  volumes 


0-1 00.000  

100.000  to  200.000 
200.000  to  300,000 
300,000  and  Over  .. 
All  Schools  -... 


Meantittes 
active  sut>s. 


0 
2,238  (35) 
3367  (72) 
4,916  (67) 
3,695(174) 


Median  ti- 
tles active 
subs. 


0 
2310 
3,366 
4,622 
3,446 


Total  titles 
active  subs. 


0 

78.330 

235324 

329,372 

642,930 


Percent  of 
total 


0 
12 
37 
51 


Table  15.— Dupucations  of  Subscriptions  Analysis  for  1990-91 


Collection  range  of  volumes 


0  to  100.000 

100.000  to  200.000 
200.000  to  300.000 
300.000  and  Over  .. 
AD  Schools  


Mean  serial 
subscrip- 
tions 


-L 


0 
2367 
3.587 
5.600 
4,114 


Mean  serial 
titles 


Estimated  projection  of  du- 
plication of  senal  subscrip- 
tions 


0 
2338 
3367 
4,916 
3.695 


Difference 


0 
130 
320 
684 
419 


Percent  of 
mean  sut>s 


0 

5 

9 

12 

10 


Percent  of  total 


0. 

31. 

76. 

Off  sc.  and  above. 

63. 


Note-This  table  provides  an  overview  of  the  extent  of  duplication  of  serial  subscriptions;  as  an  e^^P'^.  Jno^  ^«»°  V^^opy 
of  iSfWerS  Reiirtir2d  the  ALR  series,  etc.  This  table  should  be  used  in  conjuncUon  w,th  the  senal  subscnpUon  expenses 
table  on  this  page. 

Table  16.— Computer  Retrieval  Expenses  for  1989-90 


Collection  size  range  of  volunr>es 


0  to  100.000  . — 

100.000  to  200.000  ... 
200.000  to  300.000  ... 
300.000  and  Over  — 
All  Schools  


Mean  expenses 
retrieval 


$33,341  (34) 
39,713(73) 
48.533  (66) 
41,826(173) 


Median  ex- 
penses re- 
trieval 


0 

$31,067 

36,494 

41,023 

36386 


Total  ex- 
penses re- 
trieval 


$1,133,594 
2.890,049 
3303,178 
7335,898 


Percent  of 
total 


0 

16 
40 
44 


TABLE  17.— COMPUTER  RETRIEVAL  TO  TOTAL  INFORMATIONAL  RESOURCES  EXPENSES  FOR  1939-90 


Collection  size  range  of  vokxnes 


0  to  100,000 

1M,000  to  200,000 
200.000  to  300,000 
300,000  and  Over  „ 
All  Schools 


Mean  ex- 
penses all 
information 


$372323 

502,535 
732389 
564,576 


Mean  ex- 
penses only 
retrieval 


$33,341 
39,713 
48,533 
41,826 


Percent 


9 
8 
7 

7 


Table  18.— FTE  Students  for  1990-91 


Colection  size  range  of  volumes 


0  to  100300 


Mean  nunv 

ber  students 

FTE 


Median 
number  stu- 
dents FTE 


Total  nunv 

t>er  students 

FTE 


Percent  of 
total 
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Table  18.--FTE  Students  for  1990-91— Continued 


1004)00  to  200,(X)0 
200.000  to  300.000  .. 
300.000  and  over  . 
AlSchoots  


Coleciion  sin  range  of  volumes 


^ 


Mean  num- 
ber students 
FTE 


475  (34) 
625(74) 
865(67) 
688(173) 


Median 
number  stu- 
dents FTE 


471 
614 
783 
629 


Total  num- 

t)er  students 

FTE 


16.150 

46.250 

57.955 

119.024 


Percent  of 
total 


14 
39 
49 


Table  19.— Retrieval  Usage  for  1989-90 


0  to  100.000 

100.000  to  200.000  .. 
200.000  to  300.000  .. 
300.000  and  Over  .... 
All  Schools  


0  to  100,000 

100.000  to  200,000.. 
200.000  to  300.000  .. 
300.000  and  Over  ..„ 
All  Schools 


CoHeciion  size  range  of  volumes 


^r- 


Mean  re- 
trieval usage 
8»90 


0 
2.733  (35) 
4.319  (74) 
6.342  (66) 
4.765  (175) 


Median  re- 
trieval 
usage  89/90 


0 

2.449 
3.866 
6.097 
4.048 


Total  re- 
trieval 
usage  89/90 


0 

95,655 

319.606 

418.572 

833.875 


Percent  of 
total 


0 
11 
38 
50 


Table  20.— Retrieval  Usage  Per  Student  Per  Year  Comparison  (See  Note) 


CoHecfion  size  range  of  volume* 


Mean  re- 
trieval 1990 
hltstudents 

Mean  re- 
trieval 1989 
FTE  students 

0 

6.0  (34) 

7.1  (74) 
7.7  (66) 
7.1  (174) 

0 
5.9  (45) 
6.8(73) 
7.3  (57) 
7.1  (176) 

Note— The  ABA  uses  the  1989-90  retrieval  hours  with  the  October  Fall  FTE  1990  student  count  to  determine  retrieval  usage 
per  student  per  yea».  The  law  library  has.  for  this  table,  used  in  the  first  colunm  the  exact  figures  firom  the  Fall  1990  ABA  Law 
Library  Comprehensive  Statistical  Table  Data.  Fot  the  second  column,  the  law  library  used  the  1989-90  retrieval  hoiu^  but  also  used 
the  FTE  student  coutit  from  the  1989  ABA  Law  Library  Comprehensive  Statistical  Table  Data.  As  noted  above  the  number  of  schools 
in  the  categories  has  shifted  because  of  the  base  of  collection  size. 

Table  21.— Other  Informational  Resources' Expenses  FOR  1989-90 - 

(Note— Serial  and  Retoieval  Expenses  and  Binding  Not  Included] 


0  to  100.000 

100.000  to  200.000-.. 
200.000  to  300,000 

300.000  and  Over 

Al  Schools  


0  to  100.000 

100.000  to  200.000 
200.000  to  300.000 
300.000  and  Over  .. 
All  Schools  


Colection  size  range  of  volumes 


Mean  expenses 
1989-90 


$53,357  (34) 
72.992(72) 

120.224  (66) 
87J234  (172) 


Median  ex- 
penses 
1989-90 


0 
$36,030 

57.170 
107.989 

65.617 


Total  ex- 
penses 1989- 
90 


$1,814,138 
5,255.424 
7.934.478 

15.004.248 


Percent  of 
total 


0 
12 
35 
53 


Table  22.— Staff  Size  Comparison— 1990-91  Staff  FTE 

(Note— Al  Staff  Except  Students] 


Coflection  size  ranqo  of  volumes 


Mean  of  staff 
size 


0 
12.5(35) 
15.1  (74) 
27.5  (67) 
19.3  (176) 


Median  of 
staff  size 


0 
11.0 
15.2 
21.3 
16.6 


Total  of  staff 


0 
437.5 

1.117.4 
1.842.5 
3.396J 


■-*^ 


Percent  of 
total 


0 
13 
33 
54 
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Table  23.— Professional  Staff  Size  Comparison— 1990-91  FTE 

[Noto— includes  only  professional  staff] 


Collection  size  range  of  volumes 


Mean  of  staff 
size 


Median  of 
staff  size 


Total  of  staff 


Percent  of 
total 


t)  to  100.000 

100.000  to  200.000 
200.000  to  300.000 
300,000  and  Over  .. 
All  Schools 


0 

5.7  (35) 

6.8  (74) 
11.3(67) 

8.3(176) 


0 
5.0 
6.5 
9.8 
7.0 


0 

199.5 

5032 

757.10 

1,460.8 


0 
14 
34 
52 


Table  24.— Professional  Staff  Salary  Comparison— 1990-91  Salaries 


Coleciion  size  range  of  volumes 


Mean  of  staff 
size 


Median  of 
staff  size 


Total  of  staff 


Percent  of 
total 


0  to  100,000 

100,000  to  200,000 
200,000  to  300,000 
300,000  and  Over  . 
All  Schools 


$29,876  (35) 
32,669  (72) 
36,378  (65) 
33,502  (172) 


0 

$28,690 

31,525 

34,783 

32.179 


Table  25.— Student  Staff— Number  of  Hours  and  Pay— Comparison  1989-90 


Collection  size  range  of  volumes 


Mean  of  num- 
ber hours  per 
year 


Mean  of 

wage  per 

hour 


0  to  100.000 

100,000  to  200,000 
200,000  to  300,000 
300,000  and  Over  . 
Al  Schools 


7255  (35) 
10,832  (73) 
14,531  (67) 
11,364(175) 


Table  26.— Salary  Analysis  for  all  FTE  Staff  for  1989-90  Expenses 

[Note— Does  not  include  student  vrages,  Work  Study  federal  share,  or  temporary  part  time] 


Collection  size  range 
of  volurrtes 


0-100,000  

100,000  to  200.000 
200.000  to  300.000 
300.000  and  Over  .. 
An  Schools  Mean  ... 


Mean  salary  ex- 

c>ensesfor  1989- 

90 


$257,330  (34) 
355.654  (73) 
638.385  (65) 
443.064  (172) 


Median  sal- 
ary ex- 
penses for 
1989-90 


0 

$233,527 

339.584 

519,361 

375.493 


Total  salary 

expenses  for 

1989-90 


$4.79  (34) 
5.05  (72) 
551  (66) 
5.18(172) 


$8.749220 
25.962.742 
41,495,025 
76207.008 


Table  27.— Fringe  Benefits'  Expenses  Analysis  for  1989-90 


Colection  size  range 
of  volunrws 


0-100.000  

100.000  to  200.000 
200,000  to  300,000 
300,000  and  Over  .. 
AH  Schools  Mean  ... 


Mean  salary  ex- 
penses for 
1989-90 


$54,623  (34) 

84.537(71) 

155,540(64) 

105,408  (169) 


Median  sal- 
ary ex- 
penses for 
1989-90 


0 
$49,408 

85.616 
130,780 

93.520 


Total  salary 

expenses  for 

1989-90 


$1,857,182 
6,002.127 
9,954.560 

17.813,952 


Table  28.— Wage  Expenses  Analysis  for  1989-90 

[Note— Includes  student  wages,  not  federal  woric  study  portion,  temporary  part  time] 


Colection  size  range  of  volumes 


0  to  100,000 

100.000  to  200.000 


Mean  wages  for 
1989-90 


$22,006  (31) 


Median 
wages  for 
1^-90 


0 
$19,679 


Total  wages 
for  1989-90 


0 
$682,186 


Percent  of 
total 


0 

11 
34 
54 


Percent  of 
total 


0 
JO 
34 
56 


Percent  of 
total 


0 
8 


63810 
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300.000  and  Over  .. 
AlSctoois  


Table  28.— Wage  ExPEhBES  Analysis  for  l989-90-Continued 

INoie— tnchJdes  sludent  wagM,  not  federal  wott(  study  portion,  temporary  pert  time] 


Colecton  size  range  of  vokimes 


Mean  wages  for 
1969-00 


43.173  (73) 
66.821  (65) 
48,366(160) 


Median 

wages  for 

1^9-90 


33.595 
60,324 
34,459 


Total  wages 
for  1989-90 


3.151,629 
4.343.365 
8.177.234 


Percent  of 
total 


39 
53 


Table  2%— Grand  Total— All  Salaries,  Wages  ano  Fringe  Benefits— Expenses  for  1989-90 

[NOTE.— Ooes  Not  Include  Federal  Wortc  study  Funds.  Federal  Share] 


CoOectiofl  size  range  o(  volumes 


0  to  100.000 

100.000  to  200.000 
200.000  to  300.000 
300,000  and  Over  .. 
AH  schools  ...„ 


T«LE  30.— Federal  Work  Study  (Contribution  Analysis  Expenses  for  1989-90 


0  to  100.000 

100.000  to  200.000 
200.000  to  300.000 
300.000  and  Over  .. 
AK  school 


Mean  salary  ex- 
penses for 
1989-90 


$3^017  (34) 
481.047(73) 
858.353  (66) 
594.174  (172) 


Medtan  salary  ex- 
penses for 
198&-90 


0 

S301.528 

451.329 

696,258 

521.210 


Total  salary  ex- 
penses for 
1989-90 


$11,288,578 
^.116,431 
55.792.945 

102.197.928 


Percent  of  total 


0 
11 
34 
55 


CoHeclioi  I  size  range  of  volumes 


Mean  share  for 

iOOQ-On 


$15,630  (29) 
13,368  (55) 
52.034  (49) 
28.107  (133) 


l^/ledian  share  for 
1969-90 


0 

$11,392 

10.472 

13,759 

11.342 


Total  share  for 
1989-90 


0 

$453,270 

735,240 

2,549,666 

3.738.231 


Percent  of  total 


0 
12 
20 
68 


Iable  31.— Number  of  Hours  of  Professional  on  Duty  Analysis  for  1990-91 

[Note.— Number  of  htours  per  Week — Regular  Semester  Schedule] 


0  to  100.000 

100,000  to  200,000 
200.000  to  300,000 
300.000  and  Over  .. 
AM  schools 


Coltoction  size  range  of  volumes 


Mean  hours  library 
has  on  duty 


0 
62(35) 
69(74) 
70(67) 
68  (176) 


Mean  hours  ref- 
erence available 


0 
62(35) 
72(73) 
70(67) 
70(175) 


Table  32.— Special  Comparison— Information  Resource  and  sauries  to  Total  Expenses— 1989-90 

[NOTE— Federal  Work  Study  Funds  are  not  Included  In  This  Table  Comparison] 


Colectmn  size  ran^je  of  volumes 


0  to  100.000  ..„ 

100.000  to  200.000  -... 
200.000  to  300.000 
300,000  and  Over  . 
AH  Schools  


Mean  total  aHH- 

brary  expenses 

1989-90 


0 
$782,072 
1.080.107 
1.744,301 
1,274,925 


Total  Informatton 

expenses  1989- 

90 


0 

$372,223 

502.535 

732.289 

564.576 


Percent 


0 
48 
47 
42 


Total  salaries  ex- 
penses 1989-90 


0 
332,017 
481,047 
858,363 

594,174 


Percent 


0 
42 
45 

49 
47 


Salary  expenses  includes  all  salaries,  wages  and  fringe  benefits  except  for  fiederal  work  study  portion  of  student  wages. 
Remainder  of  expenses  not  included  are  expenses  of  operaitons,  such  as  supplies,  computer-bibliographic  systems,  automation,  confnences 
and  travel,  etc. 
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Table  33.— Special  Comparison— Library  Budget  for  1990-91  and  Library  Expenses  for  1989-90  per 

Student  Analysis. 


Collectton  size  range  of  volumes 


0  to  100,000 

100,000  to  200,000 
200,000  to  300,000 
300,000  and  Over  .. 
An  Schools  


Mean  budget  for 
1990-91 


0 
$804,634 
1,127,992 
1,824.354 
1.327.232 


FTE  students  Oc- 
tober 90 


0 
475 
625 
865 
688 


1990-91  esti- 
mated txxlget  per 
student  tor  library 
program 


0 

$1,693.97 

1.804.79 

2,109.08 

1,929.12 


CollectkMi  size  range  of  volunws 


0  to  100.000 

100.000  to  200.000 
200,000  to  300,000 
300.000  and  Over . 
AH  Schools 


Mean  expenses 
for  1989-90 


$782,072 
1,080,107 
1,744.301 
1J274.925 


FTE  studer«s  Oc- 
tober 89 


0 
466 
636 
875 
668 


1989-90  esti- 
mated expenses 
per  student  for  li- 
brary program 


0 

$1,678.27 

1.698.28 

1.993.49 

1.908.57 


Note:  Table  33  does  not  include  federal  %votk  funds,  either  in  1990-91  budget  or  1989-90  expenses. 

Table  34.— Special  Comparison  of  Per  Studei^  Expenses 


CoNectton  size  range  of  volumes 


0  to  100.000 

100,000  to  200.000 
200.000  to  300.000 
300.000  and  over ... 
AH  schools 


1989-90  Esti- 
maled  expenses 
per  student  for  li- 
brary program 


$1,678.27 
1.698.28 
1.933.49 
1,908.57 


1989-90  Esti- 
mated salary  ex- 
penses per  stu- 
dent for  li)rary 
program 


0 
$746.02 

777.38 
1,040.44 

931.56 


1989-90  Esti- 
mated intormation 
expenses  per  89 
FTE  student  for  li- 
brary program 


0 

$798.76 

790.15 

836.90 

845.17 


•  Nete.— Information  taken  from  TABLE  33,  TABLES  29  and  30  COMBINED,  AND  TABLE  5.  In  these  tables,  several  schools  did 
not  report  data  and  special  comparison  may  be  off.  Salary  information  does  include  federal  work  study  funds.  However,  it  is  believed 
that  the  characteristics  of  this  table  are  true— that  is  that  the  libraries,  generally,  with  less  than  300,000  volumes  spend  more  for 
inftHmation  resources  than  for  salaries  and  fringes  while  libraries,  generally,  with  more  than  300,000  volumes  spend  more  for  salaries 
and  fringes  than  for  information  resources. 

These  tables  <re  an  attempt  to  document  the  economic  impact  of  the  schools  with  more  than  300,000  volumes  on  the  establishment 
of  the  national  mean  and  median  of  various  law  library  statistical  categories  of  all  176  schools.  Based  on  the  Fall  1990  ABA  sUbstics, 
diere  are  67  schools  or  38  percent  of  all  schools  with  more  than  360,000  volumes. 

In  summary,  the  ABA  uses  SIZE  OF  COLLECTION  as  the  basic  measuring  tool  to  determine  the  national  mean  and  median 
of  all  law  library  statistical  categories.  The  direct  consequence  of  this  use  is  that  the  schools  with  more  than  300,000  volumes  exert 
a  very  significant  and  substantial  economic  impact  on  (kiving  upward  the  national  mean  and  median  in  various  statistical  categories 
for  all  schools  with  less  than  300,000  volumes.  For  schools  «vith  less  than  200,000  volumes,  the  economic  impact  has  major  consequences 
for  them  to  comply  with  the  national  mean  and  median.  ,,,1.1 

In  importanl  categories  of  statistical  analysis  in  ccmiparing  law  libraries,  the  total  resources,  based  on  the  mean  of  all  sctuwls 
with  less  than  3004N)0  volumes,  do  not  equal  the  total  resources  of  the  schools  writhmore  than  300.000  volumes.  From  the  tables, 
the  information  reveals. 


Tibbie  1— Budget  for  1990-91  

T ADM  Z"~tMponSw8  fOT  o5^"twJ  ...•...»»«•••.••••••.•••••-«•••••••••-••••••«. 

Table  3— Infomnetion  Expenses  for  1969-90  — 

Tetole  8— Total  Collection  in  Number  of  Volumes 

Tjyble  9— Volumes  added  89-80 ....„ — 

Table  10— TMIes  added  89-90 

TiMe  11— TMes  heW  at  start  of  1990-91  (Hard  Copy  Only) 

Table  12— Serial  Subecriptfons , ~ 

Table  13— Serial  Expenses -~ 

10.  Table  14— Serial  Tiies 

11.  Tiisle  IS— Oupicaion  of  Serial  Subacrlplfons 

12.  Table  16    Retrieval  Ei^Mnses 

13.  Table  18— FTE  students  "90  


Total  resources  aM 
schools  with  less 
th«i  300,000  vol- 
umes (106  schools) 


$109,700,972 

J|105,436,259 

$48,340,637 

23,962,027 

1.260,650 

160,839 

3,521.020 

316,474 

$37,290,585 

313,554 

450 

$4,023,643 

62,400 


Total  resources  al 
schools  with  rrxxe 
thw  300,000  vol- 
umss  (67  schools) 


$118,583,010 

$115,123,866 

$48,331,074 

30.506.440 

1.325.930 

207,700 

7.741,966 

375.200 

$35,913,306 

329,371 

684 

$3,203,178 

57,955 


•3812 
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Catogory 


14.  TaUe  td-fleWeval  iite»-«) _ » 

15.  Tatite  21— Other  iriomation  Resources  (Treatises)  Expenses  for  89-90 

16.  TaWe  22— Tolal  Number  ol  FTE  Staff __ 

17.  Table  23— Total  Ni*rber  FTE  Librarians  — ,. ~ 

18.  TMJla  2d— Salanestpsiu  o9  90 .^....m....m»... .»,..«.•.....«. «..m.«......... 

19.  TaWe  27— fringe  benefits  paid  89-90 

20.  Table  28— Wages  faid  89-90 - — -. 

21.  Table  29-AI  Siyaiy.  Wages,  and  Fringes  paid  89-90 

22.  Table  30-Federal  Wortt  Study  Funds,  paid  89-90  „ 


Total  resources  all 
schools  with  less 
than  300.000  vol- 
umes (109  schools) 


415.261 

$7,069,562 

1.564.9 

702.7 

$34,711,962 

$7,869,309 

3333,815 

$46,405,009 

$1,188,510 


Total  resources  aN 
schools  with  more 
than  300.000  vol- 
umes (67  schools) 


418.572 

$7,934,478 

1,842.5 

757.1 

$41,495,025 

$9,964,560 

$4,343,365 

$65,792,945 

$2,549,231 


As  noted,  the  basic  measuring  tool  is  size  of  collection.  However,  when  FTE  students  rather  than  size  of  collection  is  the  measuring 
tool,  the  econcxnic  iiipact  is  that  larger  schools  are  driving  downward  the  per  student  analysis  of  all  schools.  Table  6  and  7  reveal 
the  following; 

For  libraries  with  less  than  200,000  volumes,  the  economic  impact  of  the  use  of  libraries  with  300,000  or  more  volumes  to 
establish  the  national  mean  of  certain  categories  is  major.  The  tables  reveal  the  following: 


Catogory 


1.  Table  1 ,  Budget  90-61  

2.  Table  2,  Expenses  89-90 — 

3.  TiMa  3,  IiiIiiiiimHiii  Expenses 
80-00 — 

4.  Table  8,  Cdedion  $ize - 

5.  Table  9.  Volumes  a^ded  89-90  .. 

6.  Table  10.  TMes  acttsd.  89-90 


7.  Table  11,  TWeshaM  Hard  only  .. 

8.  Table  12,  Serial  Subscriptions  .... 

9.  Table  13,  Seriiy  Expenses 

10.  Table  U,  Serial  Tilke 

11.  Table  15.  Di4)icaUbr>-Serials  .... 

12.  Table  16.  Retrieval  iExpenses  .„. 

13.  Table  18.  FTE  Students  90  . 

t4.  Table  19,  Retrieval  use 

15.  Table  21,  Other  li^iiMliuii  Ex 
penees  (TntHam)  .i 

16.  Table  22,  ToW  Stiff,  FTE  _. 

17.  Table  23,  ToM 

18.  Table  26,  Total 

19.  TaUe  27,  Total 
20.Tabie28.Waeae 

21.  Table  29.   Al 

22.  Table  30.  Fedsnl  Worit  Study 


Mean  ol  schools 
wMh  less  than 
200.000  vols. 


$804,634 
$782^072 

$372,223 

166,333 

11,588 

1,198 

21428 

2.367 

$278,132 

2.238 

130 

$33,341 

475 

2.733 

$63,357 

12.5 

5.7 

$257,330 

$64,623 

$22,006 

$332,017 

$15,630 


Mean  of  schools 

with  more  than 

300.000  vols. 


$1,824,364 
$1,744,301 

$732,289 

456,320 

10.790 

3,t00 

102,151 

5,600 

$544,141 

4.916 

684 

$48,533 

866 

6.342 

$120,224 

27.5 

11.3 

$638,385 

$156,540 

$86321 

$868,353 

52.034 


National  mean  of 
al  schools 


$1,327,232 
$1,274,925 

$564376 

309,480 

14,696 

2,108 

58383 

4,114 

$423,144 

3.605 

419 

$41326 

688 

4,766 

$87,234 

193 

8.3 

443,064 

$105,406 

$48386 

$694,174 

28.107 


Percent  sctwols 
less  than  200,000 

vols,  are  to 
schools  with  more 
than  300,000  vols. 


44 
46 

51 
36 
50 

30 
21 
36 
51 
46 
19 
60 
56 
43 

44 

46 
SO 
40 
35 
33 

30 

ao 


Percent  schools 

less  ttian  200,000 

vols.  aretoNa- 

tiortti  mean 


61 
61 


76 

67 
36 
68 
66 

61 
31 
80 
60 
57 

61 
66 
60 
58 
52 
56 

56 

56 


As  noted,  the  bopic  measuring  tool  is  size  of  collection.  Large  scfaools;  that  is,  schools  with  a  collection  of  more  than  300,000 
volumes,  do  have  a  vary  significant  economic  iini>act  on  the  establishment  of  the  national  mean  (as  well  as  median)  for  law  library 
statistical  categories.  For  schools  with  less  than  200,000  volumes,  the  economic  impact  indicates  very  significant  problems  in  being 
able  to  meet  tlM  naticnal  mean  of  all  schools. 

This  report  provides  detailed  infimnation  about  the  establislvnent  of  the  national  mean  and  median  of  176  law  schools  based 
on  siae  of  ooUactios  as  the  meesuring  tool.  Thirty-four  different  tables  have  been  used  and  twenty-two  measuring  characteristics 
\  on  sisB  ol  coUefction  summarise  the  information. 


TaapieUahrawity,  Sfheel  af  Law  « 

1719  N.  Broad  Street  (055-00),  Philadelphia, 
Pennsylvania  19122,  215)  204-7861,  Pax: 
(215)  204-1185 

Odaber  16, 1995. 
Mr.  |ohn  Graaney, 
Chief,  Compaten  ana  Finance  Section, 

Antitrust  Division,  U.S.  Department  of 

Justice,  JCB  BuU^ng.  555  4th  Street  NW. . 

Washington.  D.C.  20530.  FAX  202  616- 

8544 


Dear  Mr.  Greaney:  I  was  shocked  to  learn 
that  your  interpretation  of  the  proposed 
Consent  Decree  between  the  American  Bar 
Association  and  the  U.S.  Department  of 
Justice  prohibits  review  of  race  and/or  gender 
discrimination  in  salary  and/or  fringe 
benefits. 

Both  the  ABA  and  the  U.S.  government 
have  been  on  record  for  a  long  period  of  time 
in  opposing  discrimination  on  the  basis  of 
race  and/ or  gender.  Specifically,  it  is  the  )ob 
of  the  Department  of  Justice  to  fight 


discrimination  on  the  basis  of  race  and/or 
gender.  I  therefore  do  not  understand  your 
interpretation. 

Section  IV,  Prdiibited  Conduct,  of  the 
proposed  consent  decree  enjoins  the  ABA 
firom, 

"(B)  collecting  from  or  disseminating  to 
any  law  school  data  concerning 
compeneatian  paid  or  to  be  paid  to  deans, 
administrators,  faculty,  librarians,  or  odier 
employees; 


(Q  using  hiw  school  compensation  data  in 
ocmnection  with  the  accreditation  or  review 
of  any  law  school;" 

Section  V,  Permitted  Conduct,  states, 

"Nothing  herein  shall  be  construed  to 
prohibit  the  ABA  from: ...  (2)  investigating 
or  reporting  on  whether  a  law  school  is  in 
compliance  with  such  Standards, 
Interpretations  or  Rules,  or  the  cause  of  non- 
compliance; or  (3)  requiring  that  a  law  school 
take  remedial  action  to  comply  with  such 
Standards,  Interpretations  or  Rules  as  a 
condition  of  obtaining  or  maintaining  ABA 
approval." 

Since  ABA  Accreditation  Standards  211  to 
213  prohibit  discrimination,  Section  V  of  the 
proposed  Consent  Decree  clearly  allows 
review  and  use  of  salary  and  fringe  data  for 
the  purpose  ,of  determining  whether  the 
school  is  discriminating  when  a  colorable 
claim  of  disaimination  has  been  raised 

h  is  an  outrage  that  the  Clinton 
Administration  has  taken  a  position  against 
the  enforcement  of  anti-discrimination 
provisions.  I  suggest  strcmgly  that  you  change 
your  interpretation  of  the  proposed  Consent 
Decree. 

Sincerely, 
Marina  Angel, 
Professor  of  Law. 

CewTaga  Uaivetstty 

Office  of  the  President 
Septembers,  1995. 

Dear  Mr.  Greaney:  On  August  11 .  1995, 1     , 
received  the  enclosed  memorandum  from  the 
General  Counsel  of  the  ABA  advising  that  the 
proposed  final  Judgment  in  the  ABA  anti- 
trust matter  is  subject  to  public  comment 
through  the  end  of  September.  The  notice  did 
not  indicate  to  whom  comments  should  be 
sent  but  through  other  sources  I  was  advised 
that  you  were  the  proper  person  to  receive 
diose  comments. 

Enclosed  are  my  comments  which 
hopefolly  will  be  given  consideration.  If  I 
have  forwarded  these  to  the  wrong  ofBce, 
please  advise. 

Sincerely. 
Bernard ).  Coughlin,  S.J.. 
President. 

Mr.  John  F.  Greaney, 

Chief  Computers  and  Finance  Section,  U.S. 

Department  of  Justice,  Anti-Trust  Division, 

555  Fourth  St,  NW.,  Room  9903,  Washington, 

DC20001. 

Enclosures 

c:  John  E.  Qute,  Dean  of  the  School  of  Law 

Darryl  L  DePriest 

General  Counsel 

American  Bar  Association,  541  North 
Fairbanks  Court,  Chicago,  Illinois  60611- 
3314,  (312)  988-5215 

Memmandum 

To:  Presidents  of  Universities  with  ABA 

Approved  Law  Schools 
From:  Darryl  L.  DePriest 
Date:  August  3, 1995 
Re:  Law  School  Accreditation  Process  . 

As  you  may  have  read  or  heard,  the 
American  Bar  Association  and  the 


Department  of  Justice  have  entered  into  a 
settlement  agreement  concerning  the 
Department's  investigation  of  the  ABA's  law 
school  accreditatfon  process. 

Enclosed  is  a  copy  of  the  proposed  Final 
Judgment.  This  proposal  will  be  subject  to 
public  comment  through  the  end  of 
September,  after  which  we  anticipate  the 
Court's  approval. 

Allow  me  to  suggest  that  you  review  the 
proposed  Final  Judgment  in  concert  with  the 
letter,  dated  June  14, 1995,  from  President 
Bushnell  and  President-Elect  Ramo.  I  believe 
you  will  find  that  the  ABA  either  had  done 
or  had  already  decided  to  do  everything  that 
will  be  required  pursuant  to  the  proposed 
Final  Jud^nent  For  your  further  infonnation, 
I  am  including  a  copy  of  President  Bushnell's 
statement  explaining  why  the  American  Bar 
Association  decided  to  enter  into  the 
settlement  agreement. 

If  you  have  any  questions  about  this 
matter,  please  do  not  hesitate  to  contact  me. 
DLD:md 
Enclosures 


Uidled 


lastePrspeeedFiulJ 

I  ef  Aaaeilca  V.  AaMriceB  Bar 
U3.  District  Ceuft,  Distrkt  sf 
Cekuibia.  Civil  Actiea  Ne.  95 1211 

1.  Site  Evaluation  Team:  Paragraph  VI, 
subparagraph  (G)  of  the  proposed  Final 
Judgment  should  be  amended  to  provide  that 
at  least  forty  (40%)  percent  of  the  members 
of  the  evaluation  team  be  other  than  law 
school  deans  or  faculty  members.  The 
proposal  as  written  is  satisfactory  for  a  five 
(5)  person  team;  however,  if  the  site 
evaluation  team  includes  more  than  five 
members,  the  proposal  provides  inadequate 
assurances  as  to  representation. 

2.  Control  of  Resources:  The  proposed 
Final  Judgment  should  be  amended  to  state 
that  the  responsibility  of  the  Special 
Commission  referenoBd  in  §  7(A)  of  the 
proposed  Final  Judgment  also  includes  the 
subject  of  "Control  of  resources." 

Control  of  financial  resources  gives 
effective  control  of  salaries,  compensation, 
fringe  benefits,  stipends,  and  working 
conditions  of  law  school  faculty  and 
personnel.  The  proposed  Final  Judgment 
does  not  directly  address  the  matter  of 
"control  of  resources"  in  §  FV — Prohibited 
Conduct  or  in  §  vn — Special  Commission. 

Control  and  domination  by  legal  educators 
of  the  ABA's  "law  school  accreditation 
standard-setting  and  enforcement  process"  is 
a  principal  theme  of  the  Complaint  (see 
Complaint  at  §  9).  Complaint  §§  28-33  allege 
that  that  control  has  been  used  fbr 
inappropriate  purix>ses.  For  example,  see 
Complaint  §  28:  "*  *  *  site  inspection  teams 
•  •  *  have  at  times  been  unduly  concerned 
with  the  salaries,  perquisites  and  working 
Conditions  of  their  colleagues,  among  other 
things.  Site  inspection  teams  on  occasion 
have  incorporated  law  foculty  demands  and 
complaints  into  their  site  inspection  reports." 
By  imposing  requirements  going  beyond  the 
matter  of  compliance  with  the  Standards, 
"the  ABA  Accreditation  Committee  demands 
that  the  school  exceed  the  Standard's 
minimum  requirements  or  meet  the  law 
school's  stated  aspirational  goals" 
(Complaint  §  29)  which  aspirational  goals 


typically  are  set  by  law  school  foculty  and 
personnel. 

The  ABA  Standards  and  Interpretations  are 
designed  and  enforced  to  give  the  law  school 
dean  and  foculty  effective  control  over 
resources  contributed  to  or  generated  by  the 
law  school.  For  example,  see  the  ABA's 
Interpretation  of  Standards  201,  209,  and  210 
(coupled  with  105).  Additionally,  Standard 
702  requires  physical  facilities  to  be  under 
the  "exclusive  control"  of  the  law  school. 

Unlike  the  Law  School  deans  and  faculty, 
the  governing  board  of  the  University  (of 
which  the  Law  School  is  a  part)  is  safely- 
distant  and  removed  from  the  accreditation 
process.  Control  over  resources  should  be  the 
ultimate  responsibility  of  the  University  and 
its  governing  board.  However,  the  present 
ABA  Standards,  Interpretations  and 
enforcement  serve  to  remove  control  of  law 
school  resources  from  the  University's 
governing  board. 

3.  Adequacy  of  Notice:  The  notification 
from  the  ABA  of  the  opportunity  to  comment 
on  proposed  Final  Juc^nent  did  not  include 
identification  of  the  omce  to  whom  such 
omunents  should  be  sent.  Though  possibly 
not  intended,  that  omission  likely  will 
reduce  the  number  of  public  responses. 

Uanrarnty  of  U  Verm 

September  28, 1995. 
John  F.  Greaney, 

Chief,  Computers  and  Finance  Section,  U.S. 
Department  of  Justice,  Antitrust  Division, 
555  4th  Street  NW.,  Room  9903, 
Washington.  DC  20001 

Dear  Mr.  Greaney:  The  University  of  La 
Verne  submits  the  following  regarding  the 
proposed  Final  Judgment  in  United  States  v. 
American  Bar  Association,  and  requests  that 
they  be  given  consideration. 

The  prop>osed  Final  Judgment  (the 
"Judgment")  does  not  adequately  address  the 
findings  of  the  Department  of  Justice,  nor 
does  it  deal  with  certain  other  anti- 
competitive aspects  of  the  American  Bar 
Association  accreditation  process.  In  the 
Competitive  Impact  Statement,  the  DO) 
discussed  the  ABA's  policies  with  regard  to 
Student-Faculty  ratios,  teaching  loads, 
resources  and  facilities,  among  other  things. 
Despite  the  ABA's  record  in  these  matters, 
the  Judgment  fails  to  deal  strongly  enough 
with  many  of  them. 

1.  RESTRICTION  ON  NON-ABA 
GRADUATES:  Although  the  Judgment  deals 
with  the  question  of  ABA  schools  accepting 
students  and  graduates  from  state-accredited 
institutions,  it  fails  to  address  the  full 
consequences  of  the  ABA's  "capture  of  the 
accreditation  process." 

Specifically,  the  Judgment  does  not 
restrain  the  ABA's  support  of  ABA-only 
graduation  requirements  for  admission  or 
employment.  The  ABA  states  in  its  Standard 
102  "that  every  candidate  for  admission  to 
the  bar  should  have  graduated  from  a  law 
school  approved  by  the  American  Bar 
Association."  It  has  on  at  least  one  occasion 
filed  an  amicus  brief  in  a  suit  by  a  graduate 
of  a  state-accredited  school  seeking 
admission  in  Nevada,  a  state  with  no  ABA 
law  school  of  its  own.  In  recent  years  several 
states  have  abandoned  admission  rules 
which  permitted  non-ABA  graduates  to  sit 
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for  the  B«r,  and  the  )u4se  Advocate  General 
branches  of  the  armedfnrces  have  enforced 
an  ABA-only  rule.  Giwn  the  DOJ  findings,  . 
these  states  and  agencies  in  effsct  leiiuiie 
adherence  to  standard^  which  are  the 
product  of  anti-compeiitive  actions  by  the 
ABA. 

The  Law  School  AtUnission  Council, 
which  is  responsible  nr  producing  and 
administering  the  \&l\t,  restricts 
membership  to  ABA  afchoob,  despite  the  use 
of  the  LSAT  by  non-ABA  institutions.  As  a 
result,  non-ABA  acho^  are  denied  access  to 
tanpoftaot  seminan  add  information  about 
the  LSAT. 

TheJX)}  should  exa|nine  the  ABA's 
posaible  role  in  seekii^  ABA-acoeditation 
exchisivity,  and  deal  vith  it  by  enjoining 
such  activities  or  by  requiring  remedial 
action.       

2.  FACILmBS:  TheJABA  standards  on 
physical  fodlities.  and  the  interpretation 
theraot  laisffserioos  (sncems.  The 
Competitive  Impact  Sfitement  implies  that 
the  standard  on  physitel  iKilities  has  been 
improperly  applied,  ppiirtiog  out  that  a 
substiiiitial  percentam  of  schools  have  been 
critidxed  by  Site  Visi»ti(m  Teems  despite 
new  or  renovated  faci|ties.  The  Judgment 
leaves  this  and  other  topics  to  a  Special 
Commission  previously  fanned  by  the  ABA. 
That  Commission  (tha'  Wahl  Commission) 
has  ganeiatBd  a  length^  report  which  re%in3rds 
the  physical  facility  sffendards  but  leaves  the 
mechanism  of  interprftive  abuses  unched^. 

R  is  throng  the  lnt»piemions  that  the 
Standards  become  reajity  for  an  institution 
seeking  accreditation.  For  instance,  the 
Interpretation  to  Standard  701  states  that 
leased  facilities  are  not  in  compliance.  There 
may  be  a  number  of  reasons  a  developing 
school  may  wish  to  oocupy  leased  facilities 
in  either  the  short  or  long  term,  including  the 
economy,  regiooal  grapfvm  patterns  and 
institutiMMl  needs.  T^e  only  rational  basis 
for  the  ABA's  blanket  restriction  would  seem 
to  be  the  promotion  o(  locational  stability,    . 
which  may  itself  have  anti-competition 
nmifications.  Owner^Up  ofiers  no  guarantee 
that  a  school  will  not  diai^  locations. 
Indeed,  selling  a  builqing  in  order  to  relocate 
may  well  be  less  difBijult  than  early 
termination  of  a  lease^  In  any  event,  the 
decision  of  whether  to  lease  or  own  should 
be  left  to  the  institution.  Students  are  well- 
taught  in  either  kind  qf  facility.  If  non-owned 
facilities  meet  the  rea^nable  needs  of  the 
educational  program,  ^d  taken  together  with 
the  school's  history  p^mise  reasonable 
kicational  stability,  they  should  not  be  the 
suUect  of  a  blanket  pmhibition. 

The  cost  of  hcUitie4  meeting  the  ABA's 
ever-evolving  and  ev9  more  expensive 
demands  is  one  of  th»  factors  putting  ABA 
accreditation  out  of  tlie  reach  of  institutions 
willing  and  able  to  maet  reasonable 
educational  standards  but  unable  to  afford 
the  millions  needed  f^r  state-of-the-art 
buildings. 

3.  LIBRARY:  Another  Interpretation, 
dealing  with  library  facilities,  requires 
seating  capacity  for  h|lf  the  school's  largest 
division.  In  an  era  whpn  computers  allow 
studenU  to  access  WQ5TLAW,  LEXIS  and  the 
informational  world  df  on-line  services  and 
the  Internet  from  theif  homes,  the  ABA 


requires  the  allocation  of  precious  fiscal  and 
physical  resources  for  empty  Seating.  In  fact, 
most  students  are  provided  with  WESTLAW 
access  from  their  personal  computers  as  part 
of  the  school's  subscription  witn  West 
Although  the  library  provides  a  study  hub  for 
a  law  school,  the  facts  of  life  far  today's  adult 
student,  particularly  a  working  adult 
attending  school  part-time,  increase  the 
likelihood  of  more  home  study  than  when 
the  Interpretation  was  written,  and  decrease 
die  need  for  added  seats  in  the  library. 

The  facts  of  modem  electronic  research 
also  impact  the  ABA  standards  on  lilswy 
holdings,  which  generally  increase  the  need 
iat  larger  library  staffa  and  hardcover 
holdii^,  and  thereby  the  cost  of  education 
to  students. 

4.  FACULTY:  The  Judgment  leaves  the 
calculation  of  the  faculty  component  of 
student-faculty  ratios  to  the  Special 
Commission.  The  Wahl  Commission  Report 
acknowledges  the  role  of  teachers  with 
administrative  posts  and  adjunct  faculty  in 
the  academic  program  of  a  law  schod,  and 
this  is  an  important  development  It  remains 
to  be  seen  what  efiiect  this,  and  the  DOJ 
action,  will  have  on  die  raralting  Standards 
and  particularly  on  the  Interpretations.  The 
DC^  and  the  court  should  carefully  review 
the  final  farm  and  application  of  new 
standards  and  interpretations  to  assure 
compliance  with  the  spirit  of  the  Judgment 

A  nuther  concern  is  raised  by  the 
Judgment's  language  concerning  the  use  of 
saloy  and  benefits  data  as  part  of  the 
accreditation  process.  Such  date  is  gathered 
by  organizations  and  sul^ect  to  the  Judgment, 
such  as  SALT  and  AALL,  and  is  therefrae 
avaifable  to  inspection  teams.  The  Ju<tonent 
should  more  clearly  and  forcefully  forud  the 
use  of  such  date  whatever  the  source. 

5.  OUTCOME  MEASUREMENT: 
Ultimately,  the  quality  of  a  law  school's 
program  is  measured  by  the  results  it  obtains 
%rith  its  students.  The  ABA  Standards  and 
the  Judgment  do  not  address  outcome 
measurement  Although  it  may  be  difficult  to 
measure  acadranic  outcomes,  law  sdiools 
have  the  Bar  passage  rate  as  one  indicator.  A 
high  passage  rate  may  periiaps  be  obtained  by 
"teacning  to  the  Bar,"  and  such  a  practice 
would  be  rightly  criticized.  But  some  stete- 
accredited  institutions  in  California,  clearly 
not  engaging  in  such  a  practice,  have  on 
occasion  atteined  higher  Bar  passage  rates 
than  some  ABA-accredited  schools.  At  least 
with  regard  to  that  one  measurement,  the 
lack  of  relationship  between  the  Standards 
and  educational  outcomes  is  apparent  The 
alumni  of  stete-accredited  schools  who  daily 
demonstrate  the  quality  of  their  educatton  on 
the  bench,  in  their  work  in  Bar  Associations 
and  in  law  practice,  further  prove  the  point 

The  success  of  a  law  school  in  producing 
competent  practitioners  should  be  a  critical 
component  of  the  accreditation  process.  New 
measurement  methods  need  to  be  developed 
and  utilized  as  [>art  of  the  accreditetion 
process. 

We  are  thankful  for  the  opportunity  to 
present  these  points. 

Sincerely, 
Kenneth  Held, 
Dean. 

Normal  Daniel  Frank  II 
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Attorney  and  Counselor  at  Law 

1605  Bast  Expressway  83,  Mission.  Texas  ^ 

78572,  210  58S-2764 
September  11, 1095. 

John  F.  Greaney, 

Chief,  Computers  and  Finance  Section, 

Department  of  Justice,  Antitrust  Division, 
555  4th  Street  NW.,  Room  9903, 
Washington,  DC  20001 
RE:  United  States  of  America,  Plaintiff  v. 
American  Bar  Association,  Defendant, 
Qvil  Action  No.  95-1211  (CR),  Filed: 
June  27. 1995 
Dear  Mr.  (keaney:  Enclosed  are  the 
comments  of  the  Reynaldo  G.  Garza  School 
of  Law  concerning  me  above  referenced 
antitrust  suit  I  understand  that  you  are  the 
proper  person  to  send  these  comments  to  in 
otaet  far  them  to  be  filed  %vith  the  U.S. 
District  Court  and  published  in  the  Federal 
Register. 

Should  you  wish  to  contact  me  please  do 
so  at  my  above  address  or  phone  number. 

We  are  very  grateful  that  the  Department  of 
Justice  has  taken  this  course  of  action.  This 
was  something  that  was  sorely  needed. 

SincOTely, 
Norman  Daniel  Frank,  D. 
President,  Reynaldo  G.  Gam  School  of  Law. 

Raynaldo  G.  Gam  Sdioal  of  Law 

905  North  Shore  Drive.  San  Benito,  Texas 

78586,  (210)  399-1800 
September  11,1995 
John  F.  Greaney, 
Qiief,  Computers  and  FinaiKe  Section,  U.S. 

Department  of  Justice.  Antitrust  Division. 

555  4th  Street  NW..  Room  9903. 

Washington,  DC  20001 

RE:  United  States  of  America,  Plaintiff  v. 
American  Bar  Assodatim.  Defendant, 
Qvil  Action  No.  95-1211  (CR).  Filed: 
June  27, 1995 
The  Reynaldo  G.  Garza  Sdiool  of  Law, 
hereinafter  also  called  Garza  Law  School,  is  ' 
a  Texas  non  profit  corporation  incorporated 
under  the  lavrs  of  the  State  of  Texas.  The 
Garza  Law  School  would  like  to  submit  the 
followring  commenta  believing  that  the  above 
referenced  civil  action  final  judgment  should 
be  modified  to  more  satisfactorily  cover  the 
foUowring  issues: 

(1)  The  proposed  final  judgment  does  not 
go  far  enough  to  rectify  the  great  injustice 
that  the  American  Bar  Association  (ABA)  has 
perpetrated  on  victims  of  its  illegal  policies. 
The  victims  are  not  only  the  law  Schools, 
including  the  Garza  Law  School,  who  have 
had  to  deal  with  the  ABA  abuse  of  the 
accreditation  process  they  are  the  stud«ita 
who  have  been  denied  access  to  take  bar 
exams  and  become  licensed  as  attorneys. 
These  students  have  been  denied  student 
loans,  have  had  to  make  unfair  sacrifices,  and 
are  to  this  day  denied  an  opportunity  to  earn 
a  living  practicing  law. 

(2)  The  proposed  final  judgment  does  not 
specifically  address  the  issue  of  Library 
collections.  This  is  an  important  issue  due  to 
ABA  Standard  602  which  requires  an  ABA 
approved  core  collection.  The  interpretation 
of  this  requirement  in  the  past  has  meant  that 
law  schools  must  have  physical  possession  of 
paper  books  printed  and  published  by  a 


select  few  printers  and  publishers  and  waste 
valuable  fiaancial  resources  %varehousing 
these  books  and  materials.  The  interpretation 
of  ABA  Standard  602  also  meant  that  a  law 
school  could  not  fully  take  advantage  of  the 
latest  tedinology  in  CD  ROM  and  computer 
modem  access  to  laige  data  bases. 

(3)  The  propoeed  final  judgment  does  not 
specifically  address  the  issue  of  ABA 
Standard  605  which  requires  a  full  time 
librarian  to  administer  a  law  library.  Just  as 
the  United  States  recognized  the  ABA's 
abuses  in  setting  standards  that  require  only 
foil  time  faculty  to  teach  studenta  so  too  the 
court  should  consider  that  a  law  library  can 
be  equally  well  managed  by  part  time 
librarians. 

(4)  The  final  judgment  does  nothing  to 
correct  any  of  the  additional  injustices  done 
as  exhibited  by  the  Texas  Supreme  Court  in 
their  letter,  signed  by  Justice  John  Comyn. 
and  attached  hereto  as  exhibit  "A".  The 
Texas  Supreme  Court  zealously  supporte  and 
punitively  enforces  all  the  illegal  standards 
created  by  the  ABA.  The  letter  from  the 
Texas  Supreme  Court  documents  the 
foUowring: 

(a)  the  Texas  Supreme  Court,  the  Deans  of 
all  eight  Texas  ABA  accredited  law  schools, 
and  the  chairman  of  the  Board  of  Law 
Examiners  stood  in  opposition  to  bills  that 
would  have  allowed  Garza  Law  School 
Students  to  sit  for  the  Texas  Bar  Exam.  Their 
stalwart  opposition  to  the  bills  was  to  force 
the  Garza  Law  School  to  comply  with  the 
illegal  ABA  standards.  This  action  caused 
damage  to  the  Garza  Law  School  and  its 
studenta  and  studenta  who  would  have  liked 
to  attend  the  Garza  Law  School. 

(b)  the  Texas  Supreme  Court  does  not  want 
the  Garza  Law  School  and  imaccredited  law 
schools  to  "get  rich  frtim  the  tuition  dollars 
of  their  studenta  to  the  damage  of  accredited 
law  schools  and  educational  standards 
generally."  This  statement  of  the  Texas 
Supreme  Court  is  obviously  in  support  of  the 
ill^al  guild  standards  as  created  by  the  ABA 
and  unfairly  gives  preference  to  Law  Schools 
accredited  by  the  ABA. 

I  hcnpe  the  United  States  District  Court  will 
consider  the  actions  of  the  Texas  Supreme 
Court  as  documented  in  their  letter  to  the 
Texas  Senate  dated  April  7, 1993  and 
enclosed  herein  as  exhibit  "A".  It  was  in  the 
hands  of  the  Texas  Supreme  Court  that  the 
Garza  Law  School  had  to  place  itself  for 
justice  and  relief  from  the  illegal  guild 
standards  created  by  the  ABA.  The  Texas 
Supreme  Court  ignored  ita  duty  and 
responsibilities  to  the  people  of  Texas  and 
instead  zealously  supported  the  illegal  guild 
standards  enacted  by  the  ABA.  Because  of 
the  above  reasons  the  U.S.  District  Court 
should  be  able  to  understand  that  adequate 
relief  is  not  in  the  proposed  final  jud^ent 
Stronger  measures  and  procedures  that 
include  State  level  enforcement  are  necessary 
in  order  to  insure  proper  compliance.  These 
measures  and  procedures  need  to  be 
included  in  the  final  order.  Please  see  that 
justice  is  done  and  that  proper  and  adequate 
relief  is  granted. 

Respectfully  submitted, 
N(»man  Daniel  Frank  fi, 
President,  Reynaldo  G.  Garsa  School  of  Law. 

Hm  Sapnwm  Conrl  of  T( 


Post  Office  Box  12248 

Austin,  Texas  78711,  Tel:  |S12)  463-1312. 
FAX:  (512)  463-1365 

April  7, 1993. 

The  Honorable  Eddie  Lucio, 

Texas  Senate,  402  One  Capitol  Square, 
Austin.  TX  78701 
Re:  H.B.  850  (Rep.  Rodriguez),  S.B.  296  (Sen. 
Lucio) 

Dear  Senator  Lucio:  I  am  writing  to  ask  for 
your  support  in  defeating  H.B.  850  by 
Representative  Rodriguez,  which  has  passed 
the  House  with  amendments,  and  its 
companion,  S.B.  296  by  Senator  Lucio.  Both 
of  these  bills  would  allow  the  graduates  of 
the  Reynaldo  Garza  Law  School  to  take  the 
bar  examination  even  though  the  Rules 
Governing  Admission  to  the  Texas  Bar 
promulgated  by  the  Supreme  Court  require 
graduation  from  a  law  school  accredited  by 
the  American  Bar  Association. 

Although  the  court  previously  granted  to 
that  school's  graduates  a  limited  waiver  from 
ita  rules,  that  waiver  expired  and  was  not 
renewed  because  of  the  court's  waning 
expectation  that  the  Garza  L,aw  School  would 
ever  become  accredited  by  the  ABA.  The 
school  then  directed  ita  attention  to  the 
legislature,  which  granted  another  limited 
waiver  of  this  requirement.  But  instead  of 
trying  to  improve  the  school  to  meet  the  ABA 
standards,  even  after  the  court  granted  a 
waiver,  the  school  withdrew  ita  application 
for  ABA  accreditation. 

House  Bill  850  has  now  passed  out  of  the 
House  and  will  be  referred  to  the  Senate 
Jurisprudence  Committee,  where  it  may  be 
substituted  for  S.B.  296.  As  the  Supreme 
Court  liaison  to  the  Board  of  Law  Examiners 
I  have  already  expressed  concern  about  these 
bills  to  Senator  Henderson,  chairman  of  the 
Senate  Jurisprudence  Committee.  Numerous 
witnesses,  including  myself,  the  chairman  of 
the  Board  of  Law  Examiners,  and  the  deans 
of  all  eight  Texas  ABA  accredited  law 
schools  stand  ready  to  testify  about  oux 
opposition  to  these  bills,  but  the  following 
summarizes  our  concerns. 

Our  concerns  are  twofold:  (1)  the  future  of 
the  requirement  of  graduation  from  an  ABA 
accredited  law  school  in  Texas  and  what  ita 
demise  may  mean  to  the  public  and  the  legal 
profession  on  our  state:  and  (2)  the  patently 
inadequate  educational  preparation  being 
given  to  Garza's  graduates. 

None  of  the  five  Garza  graduates  who  took 
the  most  recent  bar  exam  passed  on  the  first 
try.  Compare  this  result  with  an  average 
passage  rate  of  88.5%  for  graduates  of  Texas' 
eight  ABA  accredited  schools.  Since  July 
1988,  the  cumulative  bar  passage  rate  was 
22%  for  Garza  graduates  and  82.9%  for 
graduates  of  ABA  accredited  Texas  law 
schools.  I  am  personally  concerned  that  the 
state  of  Texas  would  officially  encourage  or 
even  condone  this  situation:  Garza  studenta 
pay  tuition  and  work  their  way  through  the 
rigors  and  difficulties  of  law  school,  only  to 
be  thoroughly  unprepared  to  take  the  bar 
exam.  These  statistics  raise  serious  concerns 
about  the  qualify  of  legal  education  afforded 
these  studenta  in  spite  of  their  best  efforts. 
There  can  be  little  doubt  that  law  students 
are  better  prepared  for  the  bar  examination 
and  the  practice  of  law  when  they  graduate 


from  a  law  school  required  to  meet  or  exceed 
ABA  accreditation  standards. 

There  is  also  the  issue  of  whether  special 
treatment  for  graduates  of  Garza  can  be 
defended  when  graduates  of  out-of-state 
unaccredited  law  schools  seek  the  same 
privilege.  Questions  of  fundamental  fairness, 
not  to  mention  equal  protection,  are 
presented.  The  exemptions  contained  in  H.B. 
850  and  S.B.  296  are  limited  to  an 
unapproved  law  school  within  the 
boundaries  of  Texas;  however,  there  is  a 
serious  legal  question  whether  a  state  can 
discriminate  in  the  bar  admission  process  in 
favor  of  residents  of  its  state.  The  Board  has 
already  been  informed  by  graduates  of  out-of- 
state  non-ABA-approved  law  schools  that  if 
the  exemption  for  Garza  is  renewed,  we  can 
expect  a  court  challenge  of  the  Supreme 
Court  rules  on  the  basis  that  they 
discriminate  against  individuals  who  are  not 
residents  of  Texas. 

We  must  also  consider  whether  Texas  will 
eventually  become  like  California,  where 
unaccredited  law  schools  get  rich  from  the 
tuition  dollars  of  their  studenta  to  the  damage 
of  accredited  schools  and  educational 
standards  generally.  Will  Texas  eventually 
open  ita  bar  exam  to  everyone,  whether  they 
graduate  from  an  unaccredited  law  school-- 
or  even  receive  degrees  for  correspondence 
courses — or  if  they  do  not  graduate  from  a 
law  school  at  all? 

The  main  reason  for  this  lengthy  letter  is 
to  provide  you  with  accurate  information 
regarding  the  context  in  which  I  hope  you 
will  consider  these  bills.  At  my  request, 
representatives  of  the  Board  of  Law 
Examiners  attended  the  public  hearing  before 
the  House  Committee  on  Judicial  ASairs  and 
were  present  in  the  gallery  during  floor 
debate  when  H.B.  850  was  considered  on 
second  reading;  I  fear  that  many  members  of 
the  Legislature  have  been  misled  about  the 
facta  and  so  I  offer  the  following  background 
information. 

Some  of  the  proponente  of  the  Garza  bill 
have  suggested  that  the  issue  is  accreditation 
by  the  Coordinating  Board;  however,  the  real 
issue  is  accreditation  by  the  American  Bar 
Association.  The  first  deals  with  the  right 
granted  by  the  State  for  a  school  to  grant  a 
degree;  the  second  deals  with  a  law  school's 
certification  as  meeting  a  set  of  standards  and 
criteria  set  by  the  American  Bar  Association's 
Section  on  Legal  Education  and  Admission  to 
the  Bar. 

The  exemption  from  the  law  study 
requirment  for  Garza  law  studenta  which  is 
the  backbone  of  H.B.  850  is  an  exemption 
from  the  Supreme  Court's  rule  requiring  that 
an  applicant  for  the  Texas  Bar  hold  a  Doctor 
of  Jurisprudence  degree  from  a  ABA- 
approved  law  school.  In  other  words,  the 
Supreme  Court  has  determined  both  under 
its  rulemaking  authority  and  by  ita  inherent 
power  under  the  Texas  Constitution  to 
regulate  the  practice  of  law  that  to  be  eligible 
to  take  the  Texas  Bar  Examination,  an 
individual  must  have  a  ).D.  degree  awarded 
by  a  law  school  which  is  approved  or 
accredited  by  the  American  Bar  Association. 
The  Supreme  Couri  does  not  have  a  rule 
requiring  that  an  applicant  hold  a  degree 
from  a  sdiool  accredited  by  the  Coordinating 
Board. 
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Howwtr.  mott  of  thf  Qoor  debate  and. 
iadaad.  moat  of  die  ca^UMnta  made  by  tha 
proaMMOte  of  dM  bill  |t  die  pabUc  bearing 
in  rae  Judicial  ASiin  Coauaittoe  oaoteted  on 
Gena's  inability  to  beiixne  aocndiled  by  die 
Goocdtaiadng  Board.  ailaBBdly  due  to  die 
Coacdtnating  board's  dUcrtniinatacy  policies. 
The  lulee  of  die  Supresie  Court  whkn  H.B. 
890  will  oveiride  baveinodiing  to  do  with  die 
Goofdinating  Board's  accroditatian  or 

In  both  the  ocmmittee  hearing  and  the 
House  floor  debate  on  April  eth.  statamants 
ware  made  that  Gam  ^d  an  application  for 
aocreditadoB  oo  file,  and  that  additional 
years  wan  needed  to  ifocesa  that 
appUcaHoo.  I  do  not  now  whether  Gana  has 
an  application  on  file  iflth  die  Coodinadng 
Boara.  However.  I  can  assure  you  that  Garxa 
Sdwoi  of  Law  doee  noi  have  an  applicatimi 
on  file  for  approval  by  the  American  Bar 

I  oftr  the  following  Wckpound   . 

UuOCflHIiOO* 

1.  Raynalde  G.  Gan^  School  of  Law  was 
incorporatad  in  Octob*  1983.  and  begui 
conducting. claeses  in  August  1984. 

2.  bi  Deosmber  1984J  Ga»  adnd  die 
Supnne  Court  of  T«c4s  to  exempt  its 
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I  Iran  the  ABA-«ppR>val 
requirsoient;  the  request  was  dmied  in 
lanuary  1985. 

3.  In  )anu«y  1987.  (}ana  filed  an 
application  with  the  Afnerican  Bar 
Association  seeUng  psfivisiaial  approval 

4.  An  ABA  site  inspacUon  wras  scheduled 
Cor  Mercfa  7-10, 1987,  but  was  cancelled  by 
Garza,  resulting  in  its  Application  fse  being 
ratunied,  leev^  no  application  tor  qipnwal 
pending 

5.  In  June  1987k  Gei^  again  requested 
axemptton  from  the  AfAaapproval 
requiramoit;  the  Supreoie  Court  denied  the 
requast  in  July  1987. 

6.  In  November  198^  Garxa  filed  a  formal 
petitioo  writh  the  Supreme  Court  raquestiag 
exemption  from  the  AfA-qiproval 
requirement  In  this  petition  Garxa  stated  that 
it  has  "filed  its  applic^ion  for  initial 
inspection  by  the  American  Bar  Association 
in  March.  1986,  and  isicurrently  pending." 
This  statement  was  not  true. 

7.  On  January  8, 1981,  afia^  filii«  die 
petitioo  containing  tha  statement  in  item  6 
above.  Gam  filed  a  setond  application  with 
the  ABA  seaHng  piovyional  approval 

8.  Based  on  Gam's  lepresentation  that  it 
tras  actively  seeking  ABA-approval.  tha 
Supreme  Court  sipwdjan  aider  on  January 
14, 1988.  granting  an  «(emptian  of  the  ABA- 
approval  requirement  to  those  Garxa  students 
avrarded  a  J.D.  dq^ee  from  Garxa  betwraen 
May  1988  and  June  1989.  allowing  them  to 
take  the  Texas  Bar  Examination  in  July  1988, 
and  Pebniery  and  July  1989.  The  order 
specifically  stated  that)  no  extension  of  the 
order  would  be  granted 

9.  On  April  S,  1988.  Garxa  School  of  Uw 
withdrew  its  second  amplication  for  ABA 
approval. 

10.  In  December  19^9,  alter  the  expiration 
of  the  exemptim  granted  the  school  in  the 
January  1988  order,  G<rza  filed  another 
petitioo  with  the  Suprtone  Court,  requesting 
an  exemption  from  die  ABA-approval 
requirement.  This  petition  stated  that  Garza 


"has  no  plans  for  omtinnting  ito  ezistenoei 
beyond  December  31, 1989."  The  patltton 
states  diat  Garxa  students  who  have  not 
completed  their  degree  requirements  upon 
the  school's  closing  would  do  so  through 
another  institution. 

11.  In  February  1989,  the  Supreme  Court- 
denied  Garza's  request  for  an  extension  of  the 
exnnptioo  from  the  ABA-approval 
requirement 

12.  In  June  1991.  die  72nd  Legislature 
enacted  a  temporary  legislative  exemptton  for 
Garza  graduates  t^  amanding  Sec.  82.0241 , 
Texas  Government  Code,  mmby  allowing 
Garxa  students  who  has  enrolled  before  June 
1, 1989,  and  wh9o  received  a  J.D.  degree  by 
June  1, 1993.  to  take  the  Texas  Bar 
Examination.  The  exemption  specially 
expired  oo  June  1. 1993.  and  diereafter, 
according  to  the  1991  legislation,  all  matters 
relating  to  eli^ility  of  students  at 
unaccredited  law  achools  would  remain  in 
the  sole  jurisdiction  erf  the  Supreme  Count  of 
Texas. 

13.  The  Raynaldo  G.  Garza  Sdiool  of  Law 
does  not  have  a  pending  application  for 
iroinoval  by  the  American  Bar  Association, 
llie  ABA  informed  die  Board  of  Law 
Examiners  on  April  7, 19M,  that  Garza  has 
not  filed  any  applicatian  for  approval  since 
the  school's  vmuntary  vrithdrawal  of  its  1988 
applicatian. 

14.  Reoresentatives  of  the  Raynoldo  G. 
Garxa  Scnool  of  Law  visited  with  James  P. 
White,  the  ABA  Consultant  on  Legal 
Eduction  (the  executive  officer  of  the  ABA's 
section  in  charge  of  law  school  accreditation) 
on  November  24, 1992,  and  told  Mr.  White 
that  they  vrould  not  be  seeking  ABA  approval 
for  at  least  three  yeers  from  that  date: 

15.  The  accreditation  process  takes 
approodmatoly  nine  montha,  nther  than  four 
years  as  rapieaented  by  some  Garza 
proponents. 

Both  the  Board  of  Law  Bxaminen  and  this 
Court  believe  that  these  fKto  demonstrate 
diat  die  ReynaldoG.  Gerza  School  of  Law  has 
been  given  every  reasonable  opportunity  to 
obtain  the  required  approval  1^  the  American 
Bar  Association  for  its  graduates  to  sit  for  the 
bar  exam.  I  am  especially  concerned  that 
repreaentatives  of  the  school  haveM 
inadvertentiy  or  otherwise,  misrepresented 
their  efforto  to  seek  ABA-approval  I  am 
equally  omcemed  that  the  Legislature  is 
being  misled  by  the  repeated  refeienoes  to 
the  Coordinating  Board  accreditation  dispute 
which  is  not  an  issue  in  this  controversy. 

I  uiBB  you  to  vote  against  H.B.  850  or  S.B. 
296. 1  Delieve  it  would  be  a  grave  mistake  to 
wreaken  the  educational  standards  tint  must 
be  met  before  an.individual  is  entitied  to  be 
licensed  to  practice  law  in  Texas.  Thank  you 
fat  your  consideration. 

Sincerely. 
|oim  Cas  ny  II, 
Justice. 

cc:  Wariick  Can,  Chairman.  Board  of  Law 
Examiners,  Deans  of  ABA-Accredited 
Texas  Law  Schools 

September  27. 1995. 

Vfr.  ydoL  F.  Greaney, 

Chief,  CSomputers  and  Finance  Section.  U.S. 
Department  of  Justice,  Antitrust  Division, 
555  4th  Street  NW..  Room  9903, 
Washington.  D.C.  20001 


Dear  Mr.  Gumaty.  TUs  comment  is  written 
in  support  of  the  United  Statea  dvil  antitrust 
suit  UMging  that  the  American  Bar 
Association  (hereinafter  "ABA")  violated 
Section  1  of  the  Sherman  Act  in  the 
accreditation  of  law  schools.  Hie  oodiplaint 
alleges  that  the  ABA  restrained  oonmatitioa 
among  personnel  at  ABA-approved  uw 
schoou  by  fixing  their  compensation  levels 
and  working  conditions,  andliy  limiting 
competition  from  non-ABA-approved 
schools,  in  order  to  comply  wim  the 
Antitrust  Procedures  and  Penalties  Act  (1^' 
U.S.C  Section  1^  diis  comment  proposes 
two  essential  modifications  baton  the 
approval  of  the  Final  Jtidgmmt 

First,  all  individuals  holding  a  Juris  Doctor 
d^ree  from  a  state-accredited  law  school ' 
should  be  allowed  to  take  the-bar 
examination  in  any  state  of  their  choice. 
Currendy,  bar  admission  rules  in  over  forty 
states  require  graduation  from  an  ABA-      "' 
app«oveo  law  school  in  order  to  satisfy  the 
legsl  educatitm  requirement  for  taking  the  bar 
examination.  Allowing  state-accreditad  law 
school  graduates  to  tain  the  bar  examination 
is  consistent  with  the  ABA's  high  standards 
requiring  law  schools  to  maintain  an 
educati<Mial  program  designed  to  qualify  its 
studanta  far  admission  to  the  bar. 

This  proposal  suggesta  treating  state- 
accredited  non-ABA-approved  law  school 
graduates  similarly  to  ABA-approved  law 
school  graduates.  A  state-accredited  law 
school  graduate  must  comply  with  rigorous 
state  requirementa  and  procedures,  passing 
the  bar  examination  demonstrates  that 
individual's  qualifications  to  practice  law  in 
tha  wplicable  state. 

Additionally,  the  ABA  is  the  only  agency 
recognized  by  the  United  States  Department 
of  Education  as  a  law  sdiool  accrediting 
agency.  The  ABA  Standard  which  requkes  an 
individual  graduate  from  an  ABA-approved 
law  school  before  admission  to  the  bar  gives 
the  ABA  power  to  influence  where  an 
individual  can  or  caimot  practice  his  or  her 
livelihood.  This  flies  in  the  face  of  the  United 
States  Constitution's  commerce  clause  and  is 
an  unreasonable  restraint  on  interstate 
commerce  for  prohibiting  graduates  from  a 
non-ABA-approved  school  to  freely  move 
from  one  state  to  another. 

Tills  total  ban  on  non-ABA-ajqiroved 
schools  by  the  ABA  has  prevented  my  takii^ 
the  Maasachuaetta  Bar  Examination.  I 
attended  Western  State  University  Collegs  of 
Law,  in  San  Diego,  Califwnia,  a  state- 
accredited  law  school  but  a  non-ABA- 
approved  school  I  was  awarded  the  position 
of  Editor-in-Oiief  of  Law  Review, 
partidpated  in  the  regional  for  die  Phillip  C 
Jessup  International  Moot  Court  Competition, 
and  attained  a  certificate  in  die  International 
Certificate  Process.  I  am  cunentiy  avraiting 
the  results  of  the  July  California  Bar 
Examination.  Lifting  this  prohibition  will 
allow  me  to  take  the  bar  examination  in  an 
addittonal  state  of  my  choice. 

Second,  all  individuals  holding  a  Juris 
Doctor  degree  should  be  eligible  tor 
admission  in  LL.M  or  poet-Juris  Doctorate 
programs  based  on  the  student's  academic 
achievements  and  according  to  the  admission 
standards  of  the  law  school  While  the  ABA 
prohibits  an  ABA-approved  law  school  from 


matriculating  graduates  of  state-accredited  or 
unaccredited  law  schools,  it  permits,  under 
certain  circumstances,  the  matriculation  of 
graduates  of  foreign  law  schools 
(Interpretation  3  of  Standard  307).  The  ABA  . 
only  allows  a  law  school  to  apply  for  a 
waiver  of  Interpretation  3  of  Standard  307 
and  does  not  allow  the  afiiected  individual  to 
apply  for  a  waiver  on  their  own  behalf  This 
rule  extends  too  much  authority  to  the  ABA 
over  decisions  best  suited  to  the  academic 
institution.  Additionally,  allowing  foreign 
student  enrollment  in  advance  law  programs 
but  not  allowing  state-accredited  law 
students  the  opportunity  to  enroll  is  clearly 
discriminatory. 

I  graduated  from  Wells  College  in  1978  and 
continually  have  taken  graduate  classes  at  the 
Harvard  Extension  School  and  also  attended 
the  College.fcv  Financial  Planning.  The 
pursuit  of  higher  education  has  always  been 
a  personal  and  professional  goal  for  self 
improvement  and  one  which  I  hope  to 
continue  in  the  future.  The  interpretation  of 
this  Standard  prevents  graduates  from  state- 
accredited  law  schools  such  as  myself  and 
members  of  the  bar  who  have  practiced  with 
distinction  from  furthering  their  professional 
careers  by  obtaining  advanced  law  degrees. 
Once  again,  this  is  fundamentally  unjust  and 
substantially  affects  the  flow  of  interstate 
commerce. 

The  proposed  Final  Judgment  should 
include  modifications  made  in  this  comment 
Such  modifications  will  prohibit  the 
recurrence  of  conduct  that  is  plainly 
anticompetitive  and  which  bars  the  free  flow 
of  graduates  from  moving  interstate. 

Based  on  the  foregoing,  the  United  States 
request  for  a  permanent  injunctive  relief 
should  be  granted,  enjoining  the  ABA  from 
engaging  in  further  violations  of  Section  1  of 
the  Sherman  Act. 

Respectfully  submitted, 
Deborah  B.  Davy, 

3814  Arnold  Ave.,  Apt.  6,  San  Diego,  CA 
92104. 

JoelHauaer 

Attorney  at  Law,  234  Kenwood  Ave.,  Delmar. 
NY  12054,  518  475-0446 

September  21, 1995 
John  F.  Greaney, 

Chief,  Computers  and  Finance  Section,  U.S. 
Department  of  Justice.  Anti  Trust 
Division.  555  4th  Street  NW..  Boom 
9903.  Washington,  D.C.  20001 
RE:  Proposed  Final  Judgment  1/.S.  v.  ABA 

Dear  Mr.  Greaney:  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act,  I 
would  like  to  submit  these  comments 
regarding  the  Proposed  Final  Judgment  and 
Consent  Decree  in  the  above  referenced  case. 

While  1  am  generally  satisfied  with  the 
settiement  your  office  has  proposed,  I  am 
disappointed  that  you  have  not  gone  farther 
towards  breaking  the  stranglehold  the  ABA 
has  maintained  over  our  profession. 
Unfortunately,  even  if  the  ABA  fully 
complies  with  the  terms  and  conditions 
desCTibed  in  the  Settiement,  enough  of  the 
old  practices  are  maintained  to  thwart  any 
chance  for  real  change  and  progress.  In 
particular,  the  Settlement  foils  to  resolve  die 
issues  of  part  time  faculty  and  student/ 


feculty  ratios,  both  of  which  were  prominent 
and  central  to  Justice's  Complaint  against  the 
ABA.  Nor  does  the  settlement  recognize  the 
value  and  contribution  of  non-ABA 
accredited  schools.  I  believe  that  the 
settlement  should  go  on  record  as 
acknowledging  that  these  schools  may  be  a 
viable  and  practical  alternative  to  the  ABA 
schools. 

As  noted  in  Justice's  Complaint,  while  the 
ABA  has  insisted  on  a  high  student/feculty 
ratio,  it  has  never  considered  actual  student/ 
feculty  contact  or  actual  class  size  when 
considering  accreditation.  Consequently,  the 
high  ratio  policy  has  had  no  significant 
impact  on  the  quality  of  a  law  school 
education.  It  has,  however,  had  a  significant 
impact  on  the  cost  of  a  law  school  education. 
The  high  ratio  does  not  come  cheap. 
Similarly,  denying  a  law  school  the 
oppOTtimity  to  count  part  time  faculty 
towards  this  ratio  does  little  towards 
achieving  academic  excellence.  It  merely 
serves  to  maintain  an  artificially  high 
operating  cost  by  requiring  schools  to 
continue  to  hire  a  large  number  of  full  time 
faculty  who  devote  remarkably  littie  time  to 
actual  teaching.  This  high  cost  makes  it  all 
but  impossible  for  new  law  schools  to  gain 
accreditation.  And  without  accreditation, 
these  new  schools  can't  compete. 

People's  College  of  Law,  which  I  attended, 
had  few  full  time  faculty  members.  Our 
instructors  were,  for  the  most  part,  full  time 
attorneys  actively  engaged  in  the  practice  of 
law.  They  taught  those  subjects  which  they 
•specialized  in  as  attorneys.  Our  Criminal  Law 
professors  were  often  lawyers  from  the  Public 
Defender  Service.  Our  Constitutional  Law 
Professors  came  itom  the  ACLU.  Because  our 
profess9rs  were  experts  in  the  practice  of 
their  respective  fields,  they  were  able  to 
teach  not  only  the  history  and  theory  of  the 
law,  they  were  also  able  to  illustrate  the 
application  of  the  law  through  their  personal 
experience  and  practice.  Students  at  PCL 
didn't  just  learn  the  law,  we  learned  how  to 
practice  law.  That  is  something  which  only 
a  part  time  faculty  can  convey.  It  is 
something  which  all  law  schools  should 
strive  for.  It  is  something  which  serves  the 
profession  and  the  public  at  large.  Yet  the 
ABA  has,  and  will  continue  to  resist  such  an 
academic  goal.  Your  settlement  should  insist 
that  the  ABA  abandon  it's  full-time  faculty 
Standards  and  Interpretations.  Furthermore, 
law  schools  must  be  permitted  to  count  part- 
time  faculty  members  when  considering 
student/faculty  ratios. 

I  should  note  that  I  have  personally 
suffered  great  hardship  as  a  result  of  the 
ABA's  tight  control  over  the  profession.  I  am 
a  graduate  of  People's  College  of  Law,  a 
California  law  school  which  is  not  accredited 
by  the  ABA.  I  was  admitted  to  practice  law 
in  California  in  1981,  after  taking  and  passing 
the  California  Bar  Exam.  In  1989 1  waived 
into  the  Washington,  D.C.  Bar  by  motion  to 
the  Court.  In  1995, 1  was  admitted  to  practice 
in  New  York  State,  after  taking  and  passing 
the  New  York  Bar  exam. 

I  have  been  admitted  to  practice  law  for 
more  than  fourteen  years,  devoting  my  career 
to  public  interest  worlL  As  a  counselor  and 
attorney  with  the  Center  for  Veterans'  Rights 
and  G.I.  Forum,  I  represented  hundreds  of 


military  veterans'  in  discharge  upgrade 
hearings.  Veteran's  Administration  reviews, 
and  Social  Security  proceedings.  As  a  lawyer 
with  California  Rural  Legal  Assistance,  I 
represented  countless  poor  farm  workers  in 
a  wide  variety  of  legal  matters  including 
housing,  working  conditions,  and  public 
benefits.  As  a  lawyer  with  Neighborhood 
Legal  Services  Program  in  Washington.  D.C 
I  represented  poor  people  faced  with 
eviction,  termination  or  denial  of  crucially 
needed  public  benefits  and  services,  and 
general  consumer  complaints.  I  am  extremely 
proud  of  my  work  as  a  lawyer  and  the  good 
that  I  have  done  for  so  many  people.  I  am 
equally  proud  of  the  education  and  training 
which  I  received  at  People's  College  of  Law. 

Yet,  despite  my  accomplishments  as  a 
lavryer,  I  was  for  three  years  denied  the 
opportunity  to  take  the  New  York  Bar  Exam 
simply  because  PCL  was  not  accredited  by 
the  ABA.  Up  until  last  year.  New  York  State's 
Rules  for  Admission  provided  that  only 
graduates  of  ABA  approved  schools  could  be 
admitted  to  practice.  On  three  occasions  I 
Petitioned  [he  New  York  State  Court  of 
Appeals  for  a  waiver  of  the  ABA 
accreditation  rule.  Each  petition  was  denied, 
without  any  consideration  given  to  my 
practice  experience  or  my  law  school 
education,  due  to  the  Court  of  Appeals'  blind 
adherence  to  the  ABA  accreditation  rule. 

Fortimately  for  me,  in  1994  an  Act  of  the 
New  York  State  LegisUture  modified  the 
laws  governing  the  admission  of  attorneys. 
Effective  the  winter  of  1994,  fawyers  who 
had  graduated  from  a  non-ABA  law  school, 
and  who  subsequently  practiced  law  for  at 
least  five  years  after  gaining  admission  in 
their  home  state,  could  sit  for  the  New  York 
Bar  Exam.  With  the  passage  of  this 
legislation,  I  was  able  to  take  the  February 
1995  bar  exam.  I  passed  the  exam  and  was 
admitted  to  practice  in  New  York  in  June, 
1995. 

However,  as  a  graduate  of  a  non-ABA 
approved  law  school  my  right  to  practice  in 
most  states  remains  in  doubt  Only  a  handful 
of  States  are  willing  to  look  beyond  ABA 
accreditation.  I  would  urge  Justice  to  include 
in  this  settlement  an  acknowledgment  by  the 
ABA  that  its  "seal  of  approval"  is  only  one 
factor  which  the  States  may  consider  when 
evaluating  a  particular  lawyer  or  law  school 
graduate's  application  for  admission.  As  an 
alternative  to  an  education  at  an  ABA- 
approved  school.  States  should  be 
encouraged  to  consider  a  candidate's  overall 
work  and  life  experiences,  in  conjunction 
with  his  or  her  training  and  education  at  a 
non-ABA  accredited  school.  Only  then  will 
the  stranglehold  which  the  ABA  has 
maintained  over  our  profession  begin  to  be 
loosened.  And  only  then  will  law  school 
tuition  start  to  come  dowm. 

Thank  you  for  the  opportunity  to  comment 
on  your  settiement  If  you  have  any  questions 
please  give  me  a  call. 

Sincerely, 
Joel  Hauser 

Wendell  A.  Locfabilcr  m 

704  Wolverine  Drive,  Wolverine  Lake,  MI 

48390 

Septemlwr  28. 1995. 

Mr.  John  F.  Greaney, 
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Chief,  Computers  and  finance  Section.  U.S. 
Department  of  Justice,  Antitrust  Division, 
555  4th  Street  NW.,  Boom  9903, 
Washington,  DC  20001 
RE:  United  States  of  Atnerica  v.  American 
Bar  Association,  Qivil  Action  95-1211 

Dear  Mr.  Greaney,  I  ftm  wrriting  to  commeat 
on  the  proposed  Pinal  {Judgment  in  the  tbom 
captloiMd  case  and  to  relate  the  devastating 
effect  the  discriminatory  practices  of  the 
American  Bar  Associa(i(Hi  (ABA)  has  had 
upon  my  life.  I  will  kebp  my  conuients  brief 
since  I  only  recently  Iqamed  about  the 
Competitive  Impact  Statement  and  I  want  to 
meet  the  October  1, 19S5,  deadline.  However, 
I  would  be  happy  to  ptovide  you  with  more 
details  upon  request. 

I  attended  the  Univ^ity  of  West  Los 
Angeles  School  of  Law  (UWLA).  located  in 
California,  from  1985  through  1988.  The 
University  of  West  Lo4  Angeles  is  a  state 
accredited  school.  but,it  is  not  accredited  by 
the  ABA.  At  the  time  I  decided  to  attend 
UWLA.  I  plaimed  to  ptactice  law  and  remain 
in  Califerala  for  I  strotgly  believe  that  I 
received  an  excellent  )^al  education  at 
U¥nA.  I  worked  very  bard,  did  well  in 
school,  and  graduated:  in  the  top  third  of  my 
class. 

I  passed  the  CaliidtAia  Bar  Examination,  on 
my  first  attempt  (The  California  Bar  Exam  is 
wklaly  recognized  as  ^ing  one  of  the  most 
difficult  in  the  coun^).  I  was  admitted  to 
the  California  Bar  on  Itocember  7, 1988.  In 
addition  I  was  admitted  to  the  United  States 
District  Court  for  the  Central  District  of 
California  on  May  7, 1990. 1  practiced  law  for 
five  (5)  >'ear8  in  California.  I  have  an 
impeccable  record  an4  excellent  references 
from  all  my  employerf. 

In  October,  1993, 1  iJBtuined  to  Michigan 
for  personal  reasons,  itiy  father  and  my  wife's 
fatiwr  each  underwent  two  heart  operations. 
I  applied  for  admissioo  to  the  Michigan  Bar. 
My  application  was  summarily  denied,  and 
the  cmy  reason  given  Was  the  feet  that  I  did 
not  graduate  from  an  ABA  accredited  law 
school.  The  people  I  a>ntacted  at  th^ 
Michigan  Bv  indicatad  my  application  was 
not  even  considered  because  I  could  not  meet 
that  threshold  reqtiirement 

I  subsequently  vtnf^  to  the  Michigan  Bar 
%vith  three  altemativevequests:  (1)  I 
requested  a  waiver  of  the  rule  which  requires 
applicants  to  have  a  d^ree  from  an  ABA 
accredited  institutionj  (2)  In  the  alternative. 
I  askad  for  an  opporti^ty  to  take  the 
Michigan  Bar  Examination:  (3)  I  requested  a 
hewing  on  the  matterJbefbre  the  Board  of 
Examiners.  Again,  thfl  Board  denied  my 
request,  and  again  th^  only  reason  given  was 
my  feilure  to  attend  ap  ABA  accredited  law 
schooL  Puithermore.  they  would  not  even 
hold  a  hearing  on  the  matter,  as  per  their 
guidelines.  I  have  att4:±ed  a  copy  of  my 
wtter  to  the  Board  anp  their  response. 

Having  no  other  alternative.  I  contacted  a 
local  ABA  accredited  law  school  and 
inquired  about  admission  to  their  LLM 
program.  I  was  informed  by  the  propam 
director  that  I  would  not  be  considraed  for 
admission,  even  thouch  I  may  be  a  qualified 
candidate,  because  1 4id  not  have  a  degree 
from  an  ABA  accredited  law  school.  He 
further  indicated  that  the  school's  LLM 
program  could  lose  it>  accreditation  by 


accepting  graduates  of  non-ABA  accraditad 
law  schools. 

I  then  contacted  virtually  every  other  ABA 
accredited  law  school  in  the  state  of 
Michigan  regarding  admission  as  a  transfer 
student.  I  was  uniformly  informed  that  I 
would  not  be  accepted  as  a  transfer  student 
since  I  did  not  have  a  degree  from  an  ABA 
accredited  law  school.  Moreover,  I  was  told 
that  I  would  have  to  retake  the  ISAT,  since 
my  previous  LSAT  score  was  over  five  (5) 
years  old. 

The  above  events  transpired  over  the 
course  of  approximately  two  years.  During 
this  time  I  remained  unemployed.  I  could  not 
work  in  the  field  of  my  chosen  profession 
since  1  was  not  admitted  to  the  Michigan  Bar. 
In  addition,  1  was  overlooked  for  several  non- 
legal  positions  because  potential  employers 
considered  me  overqualified,  or  were 
concerned  by  the  feet  that  I  could  not 
practice  law.  I  have  recently  found 
employment  in  a  position  that  pays  fer  less 
(nearly  50%  less)  than  I  earned  as  an 
attorney.  I  know  for  a  fact  at  least  two  firms 
would  have  been  interested  in  hiring  me,  if 
I  had  been  admitted  to  the  Michigan  Bar. 

In  conclusion,  I  am  concerned  that  even 
though,  I  passed  the  California  Bar 
examination  on  my  first  attempt,  and  1  am 
qualified  to  {wactice  in  California  and  Federal 
Courts,  and  I  would  be  considered  a  worthy 
candidate  for  emplojrment  by  the  FBI,  or  the 
Justice  Department,  which  accept  graduates 
of  State  accredited  law  schools:  that  I  am  not 
eligible  for  admission  to  the  Michigan  Bar.  or 
allowed  to  take  the  Bar  Examination,  or  even  ■ 
to  be  admitted  to  another  law  school.  I 
believe  the  proposed  Final  Judgment  is  an 
admirable  first  step  toward  correcting  the 
egregious  conduct  of  the  ABA.  However,  I 
would  like  to  see  some  action  taken  to  lessen 
the  ABA'S  control  over  the  admission  of 
attorneys  in  the  vast  majority  of  States.  In 
feet,  I  believe  that  eliminating  the  States 
requirement  that  candidates  graduate  from 
only  ABA  accredited  schools,  would  be  the 
singe  most  effective  measure  toward 
preventing  control  over  the  legal  profession 
by  the  ABA.  I  also  am  afraid  that  enforcement 
of  the  Final  Judgment  will  be  lax  because  it 
appetfs  it  will  be  left  in  the  hands  of  people 
who  are  somehow  connected  to  the  ABA. 
Thank  you  for  your  diligent  worL 

Respectfully  Submitted, 
Wendell  A.  Lochbiler  DI 

Wendali  A.  LochbUer  m 

704  Wolverine  Drive,  Wolverine  Lake, 
Michigan  48390.  (810J  624-4286 

September  21, 1994. 

Mr.  Dennis  Donohue, 

State  Board  of  Law  Examiners,  200 

Washington  Square  North,  P.O.  Box 
30104,  Lansing.  Michigan  48909 

Dear  Mr.  Donohue:  i  am  writing  in 
response  to  your  letter  of  August  23, 1994 
and  our  subsequent  telephone  conversation 
concerning  my  request  for  admission  to 
practice  in  Michigan  without  examination. 

You  returned  my  application  indicating 
that  I  was  ineligible  since  I  did  not  graduate 
from  a  law  school  approved  by  the  American 
Bar  Association  (hereinafter  ABA).  During 
our  telephone  conversation  1  requested  a 


hearing  before  the  board  under  Rule  5(C) 
which  states: 

"An  ai^licant  not  satisfying  Rule  5(A)  will 
be  notified  and  give&an  opportunity  to 
appear  before  the  Board-  The  applicant  may 
use  the  Boards  subpoena  power." 

The  reason  1  have  requested  such  a  hearing 
is  to  seek  a  waiver  from  the  Board  under  Rule 
7  which  states: 

"An  applicant  may  ask  the  board  to  waive 
any  requirement  except  the  payment  of  few. . 
The  applicant  must  demonstrate  why  the 
request  should  be  graoted." 

You  suggested  tbat  I  submit  my  request  in 
writing  which  I  am  now  doing.  In  addition, 
I  have  outlined  a  number  of  fectors  which  I 
believe  warrant  consideration  by  the  Board 
with  regard  to  my  request  for  a  waiver.  In  the 
alternative,  I  would  like  to  discuss  the 
possibility  of  being  allowed  to  take  the  Bar 
Exam. 

Factors  in  Favor  of  Waiving  Rule  5(A)  in  the 
Case  of  Wendell  A.  Lochbiler  ID 

1.  Professional  Experience 

I  have  five  years  of  professional  experience 
as  an  attorney.  I  was  admitted  to  the 
California  Bar  on  December  7, 1988. 1  passed 
the  Galiftvnia  bar  exam  on  my  first  attempt. 
The  California  Bar  exam  is  recognized  as 
being  one  ctf  the  most  difficult  of  all  SO  states. 

I  have  experience  in  managing  hundreds  of 
cases  from  their  initial  inception  to  their  final 
conclusion.  1  have  also  made  hundreds  of 
court  appearances  in  the  majority  of  the  . 
courts  located  in  Southern  California.  I  have 
been  involved  in  a  large  variety  of  cases 
ranging  fit>m:  complex  construction  defect, 
profisssional  liability,  and  real  estate  erms 
and  omissions  cases,  to  typical  personal 
injiuy  lawsuits. 

I  have  experience  as  a  partner  of  my  own 
law  firm.  I  have  also  served  as  the  acting 
managing  attorney  of  an  11  member  law  firm, 
during  absences  of  the  managing  attorney. 

I  have  excellent  references.  My  last 
employers,  Paul  Coony  and  Bemhard  Bihr  of 
Coony  and  Bihr  in  Beverly  Hills,  California, 
will  attest  to  my  professionalism  and 
qualifications  to  practice  law.  I  have  also 
listed  numerous  other  references  in  my 
application  ranging  from  former  partners  to 
law  school  professors.  I  am  confident  they 
will  provide  excellent  references. 

Prior  to  my  admission  to  the  California  Bar, 
I  was  employed  as  a  law  clerk  in  several 
different  positions  including  one  of  the  Loa 
Angeles  County  Superior  Courts. 

I  have  been  a  member  of  several  difierent 
Bar  Associations,  including  the  American 
Bar  Association. 

I  was  admitted  and  qualified  to  practice 
law  in  the  United  States  IKstrict  Court  for  the 
Central  District  of  California  (Federal  Court) 
on  May  7, 1990. 

2.  Educational  Background 

I  graduated  from  the  University  of  West 
Los  Angeles  School  of  Law  (hereinafter 
UWLA)  in  1988.  UWLA  was  chartered  in 
Felnuary  1966,  imder  the  laws  of  the  state  of - 
California  as  a  non-profit  institution.  The  law 
school  was  folly  accredited  by  the  State  Bar 
of  California  in  April  1978.  The  University 
was  also  accredited  by  the  Western 
Association  of  Schools  and  Colleges  in  June 
1983. 


I  OHnpleted  84  Semester  Units  prior  to 
graduation.  I  ranked  number  16  out  of  a  class 
of  48. 1  was  on  the  Dean's  list  during  the 
1985-86  term.  I  received  an  award  for  my 
law  review  article  on  Tender  Offer 
Regulations:  printed  in  UWLA  Review 
VoTiune  19.  While  in  law  school  I 
paiticiiMted  in  the  legal  aid  clinic,  which 
provided  free  legal  servioes  to  indigent 
people. 

Although  UWLA  is  not  accredited  by  the 
ABA,  it  has  a  solid  imputation  %vithin  the 
legal  community  of  the  State  of  California.  A 
large  nimiber  of  respected  Judges  and 
attorneys  have  graduated  from  our  law 
school.  In  addition,  our  law  school  has 
established  a  good  track  record  in  preparing 
candidates  for  the  bar  exam.  UWLA  generally 
ranks  near  the  top  when  its  bar  passing  rate 
is  compared  to  other  institutfons  of  its  type. 
I  believe  UWLA's  bar  passing  rate  has 
occasionally  exceeded  the  rate  of  some  ABA 
accredited  schools.  Personally,  I  felt  I  was 
well  prepared  as  evidenced  by  the  fact  that 
I  passed  the  Bar  exam  on  my  first  attempt  and 
I  would  point  out  that  many  graduates  of 
ABA  acaedited  schools  do  not. 

I  received  my  Bachelor  of  Arts  Degree  from 
Wayne  State  University  in  1984. 

3.  Other  Facton 

I  am  a  native  of  Michigan,  bom  in  Detroit 
in  1961.  My  wife  Susan  is  also  a  Michigan 
native.  Susan  is  an  engineer,  employed  by 
Hughes  Information  Technology  Company,  a 
subsidiary  of  General  Motors.  We  both  have 
large  families  loiu  established  in 
southeastern  Michigan.  One  of  the  primary 
considoations  influencing  our  decision  to 
move  back  to  Michigan  was  our  desire  to  be 
close  to  our  bmiliiw  and  help  provide  care 
for  our  parents.  The  opportunify  to  return  to 
Mlchiganarose  when  Susan  was  offered  a 
transfer  to  die  Hu^es  facility  located  in 
Tfoy.  Michigan. 

Susan  and  I  are  hard  working,  productive 
people.  We  have  a  two  year  old  cnild  named 
Thomas.  We  have  purchased  a  home  in 
Michigan  and  would  like  to  remain  here.  We 
both  feel  that  «vith  our  professional 
experience  and  educational  faadcground  we 
have  a  lot  to  offer  our  local  communify  and 
the  state  of  Michlgui. 

Addressing  the  ABA  Accreditation 
Requirement 

Rule  5(A)  requires  that  an  applicant  for 
admission  to  the  Michigan  Bar  obtain  a  law 
degree  from  a  law  school  which  is  approved 
by  the  a6a.  However,  Rule  7  allows  the 
applicant  to  request  a  waiver  of  any 
requirement  except  the  payment  of  fees. 

In  order  to  determine  whether  to  waive  the 
requiiemaat  that  aa  wplicant  graduate  from 
an  ABA  accnditad  Simool,  the  board  must 
take  into  considantion  the  purpose  of  the 
rule.  Obviously  the  purpose  of  the  rule  is  to 
ensure  that  the  applicant  is  qualified  and 
competent  to  prac^oe  law.  I  agree  that  the 
nil*  works  in  a  limited  manner  to  folfill  its 
purpoae.  However,  it  appean  that  the  rule  is 
one  of  a  nunber  of  fectors  used  to  establish 
a  persons  qualifications  to  practice  law. 

As  practicing  attorneys,  we  know  that  there 
■re  a  number  of  qualities  which  make  a 
peiaoa  qualified  to  practice  law.  These 
Include  intelligence,  hcmesty,  knowledge  of 


the  law,  strong  communication  skills,  and 
professionalism  to  name  a  few.  I  believe  that 
I  have  all  of  these  qualities  as  demonstrated 
by  my  five  years  of  professional  experience 
and  which  can  be  confirmed  by  contacting 
my  references.  Furthermore,  I  find  it  ironic 
that  even  though  I  was  allowed  to  become  a 
member  of  the  ABA  after  1  was  admitted  to 
the  California  Bar,  1  am  not  eligible  for  the 
Michigan  Bar  because  I  did  not  attend  an 
ABA  approved  law  school. 

As  for  the  argument  that  my  admission 
would  be  unfair  to  those  who  have  met  this 
requirement,  I  say  that  each  application 
should  be  judged  on  its  individual  merits. 
Obviously,  the  legal  profession  can  only  be 
enhanced,  not  diminished  by  the  admission 
of  another  well  qualified  candidate.  If  no 
exceptions  were  to  be  allowed  under  these 
circumstances,  the  drafters  of  the  rules  would 
have  stated  so  explicitiy  in  Rule  7,  as  they 
did  regarding  the  fee  requirements. 

A  Brief  Comparison  of  the  Arguments 

By  way  of  demonstration,  I  have  prepared 
a  chart  comparing  the  factors  in  fevor  of 
granting  admission  to  the  Michigan  Bar 
versus  die  fectors  against  granting  admission. 
As  you  can  see,  the  fecton  in  favor  far  out 
weigh  those  against. 

Facton  in  Favor  of  Ateiaston  of  AppUcant 

1.  Five  years  of  professional  experience. 

2.  Passed  California  Bar  Exam  on  fint 
attempt 

3.  Admitted  and  qualified  to  practice  in 
Federal  Court 

4.  Member  California  Bar  since  1988. 

5.  Monber  American  Bar  Association  1989- 
1992. 

6.  Member  Los  Angeles  County  Bar 
Association  1989-1991. 

7.  Member  South  Bay  Bar  Association  1989, 
1992-1993. 

8.  UWLA  is  approved  by  the  State  of 
California  and  has  an  excellent  reputation. 

UWLA  is  accredited  by  the  Western 
Association  of  Schools  and  Colleges. 

10.  Excellent  References. 

11.  Future  employment  prospects  are 
excellent 

12.  Native  of  Michigan  with  strong  family 
ties. 

13.  Both  spouses  are  professional,  productive 
membere  of  community. 

14.  Applicant  has  excellent  character. 


FMlact  AgaiMt  Graadag  i 

1.  Law  school  not  accredited  by  ABA. 

CotKlusion 

Based  upon  the  foregoing.  I  believe  I  have 
established  a  solid  basis  for  the  Board  to 
grant  my  admission  to  the  Michigan  Bar. 
Rule  7  provides  an  exception  to  the  general 
requirement  that  an  applicant  must  graduate 
frmn  m  ABA  approved  law  school.  My  years 
of  professional  experience  coupled  with  my 
demonstrated  intellectual  ability  and 
numnous  other  fecton  in  my  fevor  outweigh 
the  ABA  requirement 

I  am  resubmitting  my  original  application 
and  fees  of  $600.00,  to  avoid  any  fiuther 
delay.  I  am  also  willing  to  sulHnit  any 
addition  information  or  references  requested 
by  the  Board.  I  look  forward  to  hearing  from 
you  soon  regarding  a  hearing  date. 


RespectfoUy  Submitted, 
Wendel  A.  Lochbiler  ID 

Larry  Stem 

Phone  (301)  320-2693  Fax  (301)  320-2694 

John  F.  Greaney, 

Chief,  Computers  and  Finance  Section,  U.S. 
Department  of  justice,  Anti  Trust 
Division,  555  4th  St..  NW..  Boom  9903, 
Washington.  DC  20001 
Re:  Proposed  Final  Judgment,  Civil  Action 

»95-1211.  U.S.  v.  ABA,  6/27/95. 
09/26/95. 

Dear  Mr.  Greaney:  Pursuant  to  section  2.b. 
of  the  Antitrust  Procedures  and  Penalties 
Act,  I  would  like  to  object  to  entering  the 
above  referenced  F*rop)osed  Final  Judgment 
and  Consent  decree  in  its  present  form. 

While  the  settlement  your  office  has 
proposed  considerably  imp>roves  on  the 
current  rules,  it  does  not  go  nearly  far  enough 
in  breaking  the  stranglehold  the  ABA  has  so 
arbitrarily  exercised  over  the  legal  profession. 

First,  the  settlement  does  not  right  the 
discrimination  and  injury  visited  upon 
graduates  of  State  accredited  law  schools.  For 
the  past  two  decades  they  were  discriminated 
against  and  restricted  tlu°ough  the  efforts  of 
the  ABA.  To  permit  this  to  remain 
unchanged  is  to  invite  the  ABA  to  find  more 
subtle  forms  of  abuse.  The  only  conscionable 
remedy  is  to  grandfather  in  similar  Bar 
examination  rights  for  State  accredited  law 
school  graduates,  as  ABA  graduates  enjoyed 
to  date.  Any  settlement  terms  and  Wahl 
Commission  issues  should  apply  from  the 
settiement  date  forward. 

Full  compliance  of  the  ABA  with  the  terms 
and  conditions  of  your  proposed  Settiement 
maintains  enough  of  the  old  practices  to 
thwart  any  incentive  for  real  change  and 
progress.  In  particular  the  settlement  even  at 
this  late  date  does  not  acknowledge  the  value 
and  contribution  of  non-ABA  accredited 
schools.  The  ABA  carmot,  must  not  remain 
the  sole  accreditation  authority  to  the 
denigration  of  the  rights  of  the  States. 

As  noted  in  Justice's  complaint  the  ABA's 
insistence  on  low  student/faculty  ratios  was 
applied  so  as  to  be  divorced  from  rational 
connection  to  the  quality  of  education.  In 
particular  denying  the  schools  the 
opportunity  to  count  part  time  faculty  toward 
these  ratios  eliminated  the  benefits  of  a 
faculty  with  practical  experieace,  while  at 
the  same  time  raising  the  cost  of  a  legal 
education.  The  results  are  of  dubious  if  not 
outright  negAive  effect  on  the  quality  of  the 
graduates. 

The  Glendale  Univereity  College  of  Law 
(GUCL)  which  I  attended  had.  in  addition  to 
foil  time  staff,  a  number  of  part  time  faculty. 
The  part  tioM  faculty  belonged  to  a  number 
of  finns  specializing  in  the  legal  fields  their 
attorneys  teught  at  the  school.  We  learned 
Intellectual  Property  from  the  head  of  that 
department  for  20th  Centiuy  Fox.  Criminal 
law  was  teught  in  part  by  members  of  the 
District  Attmney's  steff.  These  professors 
were  able  to  bring  to  life  dry  legal  theory  by 
relating  to  us  their  personal  experiences  in 
actual  practice.  Students  at  GUCL  did  not 
just  learn  the  law,  they  learned  how  to 
practice  law. 

i  have  personally  suffered  hardship  as  a 
result  of  the  ABA's  tight  control  over  the 
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profession.  Aft«r  grwiuation  from  Law  School 
I  chose,  fat  a  variety  6t  reasons,  to  continue 
my  fcirmer  professioa  as  an  engineer.  After  a 
number  of  years  and  significant 
acconpUslimsats  I  wIh  mrvded.  OB  a 
competitive  basis,  a  sational  Fellowship  to 
Coi^rass.  I  performed  my  duties  as  a 
legislative  aide  with  distincticm  and  renewed 
my  intarest  in  cettaiq  tedinology  related 
legal  fields,  such  as  iKx:  and  Patent  law. 
Despite  high  accomplishnHwit.  despite  the 
bet  that  laws  I  helped  create  and  place  on 
the  books  will  be  interpreted  by  attorneys 
without  a  technokKy  background,  desfHte  the 
scarcity  of  knowle^^le  attorneys  in  diese 
spedaHaed  fields.  I  fi^und  the  door  to  further 
1ml  educMion  -LLKl-  as  vrell  as  to  practice 
emotively  blocked.  Ho  ABA  approved  school 
can  consider  my  application  vritfaout  putting 
its  own  accradltatkniiat  risL  I  no  longer 
reside  in  CaUfonia,  (w  state  which  would 
allow  me  the  privilegs  of  sitting  for  the  Bar 
Examination.  The  ABA  would  have  me  start 
all  over  again,  excepi  tfiat  moat  law  schools 
vrould  be  fcredoeed  poki  admitting  me 
because  of  my  prior-i-State  accredited— legal 
eduntion.  I  submit  the  nation  is  not  best 
served  by  such  a  policy.  Hie  least  histice  can 
do  is  level  die  pla3rii%  ground  for  everyone. 

I  would  urge  Justiqe  to  include  in  this 
settlement  an  acknowledgment  by  the  ABA 
tihat  If  s  "saal  of  appaovar  is  but  one  measure 
whidi  the  States  may  consider  in  prescribing 
the  basic  qualificati<iu  for  admission  to  each 
State's  Bar  Bxamina^on.  Full  bith  and  credit 
to  the  rulaa  governing  admission  to  the  Bar 
in  the  sMe  where  th(  candidate  studied  law 
should  be  a  mandate^  alternative  to  an 
educatioB  at  an  ABA  approved  school.  Also 
a  State  should  be  all^vred  the  latitude  to 
consider  the  candidate's  overall  work  and  life 
expertenoe,  in  oon{u|K:tion  with  his  or  her 
truning  and  edoa^Ao  at  a  non-ABA 
acciedlled  schod.  OJily  if  these  alternatives 
are  mandated  and  inlpiemented  will  the 
strani^ahold  of  the  /JBA  over  the  profession 
begin  to  be  loosenedi 

Thank  you  for  the  opportunity  tocaaaaient 
on  your  settlement  f  doe  glad  to  answer  any 
questions  you  may  have. 

Sincerely, 
LarryStem 

|nhe  Anne  Gianatasdo,  Etq., 
700e  Stttffixd  Avem  t.  Huntington  Park.  CA 

90255 
August  30. 1995 
Mr.  John  P.  Greanay^ 
ChJef,  Conputars  and  Finance  Section, 

AntHnut  Division.  555  4th  Street  NW.. 

Room  9903,  Wathingtim.  DC  20001 
Dear  Mr.  Graaney^  Afkar  reading  the 
proposed  nnal  Jud^nant  between  the  United 
Stafes  of  America  aqd  the  American  Bar 
Association  [ABA],  t  decided  to  write  this 
letter  to  you  becauaa  I  have  been  personally 
affected  by  the  ABA{  accreditation  process.  In 
my  opinion,  for  the  reaaons  which  I  will  state 
heratn,  the  aocraditetion  process  followed  by 
the  ABA  is  unreaantable  and  discriminatory. 
Purtlnr.  I  believe  it  is  important  for  you,  as 
a  representative  of  the  United  States 
Department  of  )ustioe,  to  know  that  the 
practices  of  the  ABA  have  iad  an  impact  on 
ordinary  citixena  lite  mysaH 


Last  year  I  graduated  from  Western  State 
University  College  of  Law  in  Fullertan, 
CaUlomia.  Although  I  lived  in  Massachusetts 
all  of  my  life,  attended  public  school  there, 
and  received  my  undergraduate  degree  from 
Boston  University,  I  deeded  to  attend 
WestCTn  State  for  my  juris  doctor. 

Western  State  is  a  fine  institution  and  has 
produced  thousands  of  successful  and 
competent  California  attorneys  since  its 
foundation  thirty  years  ago.  The  law  school 
is  accredited  by  the  state  of  California  and  by 
the  Western  Association  of  Schools  and 
Colleges.  However,  several  years  before  I 
enrolfed.  the  ABA  denied  accreditation  to 
Western  State  University  Collie  of  Law 
(wimarily  because  Western  State  is  a 
[Koprietary  institution. 

llie  ABA'S  accreditation  process  is 
unreasonable  because  it  emphasizes  factors 
b^^ond  academics  when  juoging  a  law 
school's  ability  to  {xtxluce  competent 
graduates.  The  accreditation  process  should 
deal  solely  with  the  quality  of  education. 
Emphasis  in  other  'business'  areas,  such  as 
how  much  money  the  fecuhy  is  paid  at 
whether  the  school  make»a  profit,  have 
nothing  to  do  vrith  basic  educational 
standards.  Unquestionably,  Western  State  has 
produced  many  prominent  Cahfonia 
attorneys.  The  quality  of  the  education  I 
received  there  was  outstanding  and  my 
education  more  than  prepared  me  to  take  any 
bar  exam.  Proof  that  I  was  competently 
prepared  by  Western  State  is  the  feet  that  1 
passed  the  California  Bar  Exam  [one  of  the 
most  difficult  bar  exams  in  the  nation]. 

Since  the  ABA  has  sole  discretion  to 
accredit  law  schools  in  the  United  States,  any 
misuse  of  its  discretion  results  in 
discrimination  to  tbbusands  of  individuals. 
Most  states  equate  ABA  accreditation  with 
competency  of  law  school  graduates  and 
permit  only  graduates  from  ABA  approved 
schools  to  taike  the  bar  exam.  In  fact,  the 
overwhelming  majority  of  states,  forty-two 
out  of  fifty,  prohibit  non-ABA  law  school 
graduates  from  sitting  for  the  bar  exam.  No 
other  profession  feces  such  discrimination 
for  thousands  of  its  members.  I  have 
experienced  this  discrimination  personally. 

My  greatest  desire  is  to  return  home  to 
Massachusetts  to  be  with  my  femily  and 
establish  a  law  practice  there.  However, 
graduating  from  a  npn-ABA  accredited  law 
school,  I  am  prohibited  from  taking  the  bar 
axam  in  Massachusetts.  Despite  the  fiKt  that 
I  have  proven  my  competency  by  passing  the 
Califomia  Bar  Exam  and  have  skillfrilly 
represented  my  own  clients,  I  have  been 
doiied  the  opportunity  to  take  the 
Massaduiastts  Bar  Bxmn.  Thus,  I  have  been 
disorindnated  upon  by  the  Massachusetts 
Board  of  Bar  Examiners  solely  because  I 
attended  a  non-ABA  approv^  law  school. 
In  my  opinion,  the  Antitrust  Division  of 
the  Department  of  Justice  should  step  in  to 
closely  scrutinize  die  aocraditation  process  of 
the  ABA  and,  in  the  best  interest  of  the 
public,  should  critically  evaluate  whether  the 
ABA  be  allowed  to  continue  accrediting  law 
schools.  Since  there  are  many  competent 
attorneys  like  myself  bam  non-ABA 
approved  law  schools,  the  ABA's 
accreditation  process  fells  to  serve  its 
intended  purpose— to  judge  the  quality  of 


legal  education.  Because  of  the  ABA's  unfeir 
practices,  my  professional  opportunities  as 
well  as  those  of  many  thousands  of  attorneys 
from  non-ABA  accredited  schools  have  bemi 
severely  limited.  Most  important  however,  is 
that  the  ABA  accreditation  process  has 
greatly  disadvantaged  the  public  in  general 
because  it  de{«ives  the  public  of  aealous 
representation  by  thousands  of  competent 
concerned  attoinejrs. 

Before  agreeing  to  the  propoaod  Final 
Judgment.  I  urge  you  to  doeely  axamine  the 
adverse  effects  that  will  be  suffered  by  the 
American  people  if  the  ABA  is  permitted  to 
continue  misusing  its  discretion  to  accredit 
law  schools.  Evidence  of  the  ABA's  prior 
misuse  of  discretion  justifies  immediate 
government  intervention  and  infliction  of 
harsh  penalties. 

If  you  have  any  questioiu  about  my 
comments  or  if  I  can  be  of  further  assistance 
to  you  regarding  this  matter,  please  feel  free 
to  contact  me. 

Sincerely, 
Julie  Aiuw  Gianatassio,  Esq. 

Robert  Ted  Pritchard 

10116  Firmona  Ave.,  Ingfewood,  Califomia 

90304,  Ph  310-673-7007 
September  2, 1995. 
yAm  F.  Greaney, 
GhJe/,  Ctxnputert  and  Finance  Section.  U.S. 

Department  of  Justice,  Antitragt  Division, 

555  4tft  Street  NW.,  Room  9903, 

WaOUngton,  DC  20001 
In  reference:  United  States  of  America  vs. 

American  Bar  Assodatioa 
Dear  Mr.  Greaney:  I  have  been  made  aware 
of  the  antitrust  suit  brought  against  the 
A3Ji.  tat  reasons  ranging  frtun  salary  fixing 
to  admissions  of  students  transferring  from 
non-A3.A  school  to  A.B.A.  accredited  with 
the  credits  earned  at  the  non-A.B.A.  school 
be  transferable.  One  comment  on  the  Justice 
Department's  consent  decree  with  the  A.B.A. 
On  Friday,  September  1 ,  1995, 1  visited  the 
Law  School  Director  of  Admission  office  at 
the  University  of  Southern  Califomia. 
University  Purk  Campus  at  Los  Angeles. 
California  90069  and  had  a  conversation  with 
an  admission  representative  by  the  name  of 
Melanie  Macleod.  I  inquired  if  the  law  school 
will  accept  the  credit  students  earn  frtjm  non- 
A.B.A.  accredited  law  schools.  Her  remark 
was,  "certainly  no."  Thon  I  asked  if  she  was 
speaking  for  the  admissions  committee 
iadudiBg  the  director;  her  response  vras. 
"Yes  certainly  I  am."  I  then  advised  her  of 
the  oonaent  decnM  along  with  its  content 
which  did  not  change  her  reapoiise  nar  did 
it  appeer  that  the  oonveisatioD  had  an 
impact  I  then  left  bewildered  thinking  this    - 
situation  through  where  I  then  ceme  to  one 
conclusion  that  the  consent  decree  by  the 
A.B.A.  relating  to  transferable  credit  from 
non-accredited  law  schools  will  not 
materialize  or  will  be  a  sham. 

The  law  schools  ai«  the  A.B.A's  co- 
conspirators as  mentioned  in  the  content  of 
the  govenmient's  complaint  against  the 
A.B.A.  In  order  to  ensure  the  consent  decree 
will  materiaUza  is  to  require  every  A.B.A. 
accredited  law  school  to  sign  the  consent 
decree. 

Unless  the  A.B.A.  will  require  by  newly 
established  standards  that  ail  A.B.A. 


accredited  schoob  will  accept  transfer  course 
ctwiit  from  non-A.B>A.  accredited  law 


Thus  in  making  the  initial  application  for 
admission  to  law  school  by  those  who  desire 
to  pursue  the  pnrfeasicm  of  law,  it  would  be 
justified  for  all  law  scboob  that  are 
accredited  by  their  state  Bar  of  Law 
Bxannners  be  aatnmatiraHy  provisionally 
A.B  A.  accredited,  dwrefore,  a  requirement  to 
continually  meat  their  state's  requirements 
for  ongoing  A.BA.  accreditation  be  the  rule. 

The  A.B.A.  requires  all  its  law  schools  to 
maintain  a  quality  student  body  meaning  a 
declining  L.SA.T.  and  G.P.A.  is  grounds  for 
dismissu  from  being  an  accredited  law 
school  at  a  denial  for  expansion.  Therefore, 
open  admbsions  policy  by  A3. A.  law 
sdtools  is  frowned  upon  when  a  declining 
L.S.A.T.  and  G.P.A.  is  present 

The  Justice  Department  admowledges  in 
their  complaint  diat  moet  state's  requirement 
to  practice  law  that  one  be  a  graduate  of  an 
A.B.A.  accredited  school.  The  statistics  are 
that  four  out  of  five  applicants  for  admission 
to  an  A.B  A.  accredited  law  school  are 
denied.  Therefore,  in  order  to  further  pursue 
the  profession  of  law  by  the  applicant  is 
fcHced  to  enter  a  non-A3.A.  law  school.  In 
return,  after  paduation  be  restricted  to  a 
territorial  location  to  practice  the  profession 
of  law.  The  A.BA.  has  systepiatically 
boycotted  non-A.B.A.  accredited  schools  and 
its  graduates.  Although,  I  can  reasonably  see 
where  employers  are  allowed  as  a  pnquisite 
for  employment  one  to  be  an  A.B.A.  graduate. 
But  not  a  state  to  require  the  same  when  the 
passing  of  a  rigorous  bar  exam  is  required. 
Afterul,  the  bar  exam  is  to  ensure 
competency.  Therefore,  I  see  no  need  for 
graduates  of  state  accredited  schools  be 
excluded  in  the  stetes  that  allow  only  A.B.A. 
accredited  graduates  take  the  bar. 

Fat  your  infrmnation  I  am  presently 
enrolled  in  a  non-A.B.A.  accredited  law 
school  where  the  attorney  that  represented 
Rosa  Lopez  in  the  O.J.  Simpson  trial  is  a 
graduate,  included  in  the  schocri's  list  of 
graduates,  a  member  of  the  State  Supreme 
Court  and  several  members  of  the  Superior 
court  I  applied  to  twenty  A.B.A.  accredited 
Law  schools  and  was  denied. 

I  believe  it  is  a  necessity  for  the  court  or 
you  to  visit  an  A.B.A.  accredited  law  school 
and  a  non-A.B.A.  accredited  law  school,  then 
contrast  and  cranpare.  Please  let  me  make 
some  recommendiations  ka  the  schools. 

First  the  District  of  Coltmibia  school  of  law 
and  Duquesne  school  of  law  for  the  A.B.A 
then  LaVeroe  school  of  law.  Western 
University  School  of  law.  University  of  West 
Los  Angles  school  of  law  all  Califomia  state 
accredited  schools  and  more  important  visit 
the  Massachusetts  School  of  Law. 

liecently  read  a  case  on  loss  of  consortium 
where  I  found  a  quote  on  reason  to  change 
law  or  rule  and  that  is  the  foUovring: 

"Tlie  nature  of  the  common  law  requires 
that  each  time  a  rule  of  law  is  applied,  it  be 
carefully  scrutinized  to  make  sure  that  the 
conditions  and  needs  of  the  times  have  not 
so  changed  as  to  make  further  application  of 
it  "the  instrument  of  injustice."  Whenever  an 
old  mle  is  found  unsuited  to  prevent 
conditions  or  unsound,  it  should  be  set  aside 
and  a  rule  declared  which  is  in  harmony 


with  those  conditions  and  meete  "the 
demands  of  justice."  (15  Am  Jur  3rd  Common 
Law,  Section  2  page  797) 

In  the  Fall  of  1994  I  attended  an  open 
house  at  Duquesne  School  of  Law  wneie 
Dean  Ricci  made  the  following 
announcement:  "We  are  not  rejecting 
studente  because  they  are  not  capable  of 
successfully  pursuing  the  career  of  law.  But 
we  look  to  your  LSA.T  and  G.P.A."  I  also 
attended  an  open  bouse  at  the  District  of 
Columbia  School  of  law  in  the  fell  of  1994 
and  I  was  stuimed  by  the  filthy  appearance 
of  the  school.  I  filed  a  Diacrimiiutton 
compliant  with  the  A.B.A.  of  the  office  of  Mr. 
William  Powers  assistant  constiltant  on  legal 
education  to  the  American  Bar  Association  in 
the  Spring  of  1995  and  have  yet  received  any 
results  of  response.  Although,  I  have  had 
conversations  recently  with  Mr.  Powers  that 
produced  endless  results.  It  is  to  say  that  I 
doubt  that  if  the  District  of  Columbia  school 
of  law  were  to  be  located  in  Califomia  it 
would  fell  to  be  state  accredited. 

Therefore,  I  submit  to  you  that  the  A.B.A. 's 
"Standards  of  Rules"  have  become  an 
"instrument  of  injustice"  thus  "the  demands 
of  justice"  is  calling  for  a  change. 

The  question  I  want  you  to  ponder  is  how 
many  Alnaham  Lincoln's,  Clearance  Danells 
or  Thurgood  Marshalls  been  denied 
admission  to  A.BJi  law  schools? 

Sincerely, 
Robert  Ted  Pritchard 

Dauld  H.  Braodt.  Jr. 

Attorney  and  Counselor  at  Law,  Donald  H. 

Brandt,  Jr.,  P.C,  9550  Skillman  road; 

Suite  300:  Lock  Box  110,  Dallas,  Texas 

75243 
September  28, 1995. 
Mr.  John  F.  Greaney, 
Chief,  Computers  and  Finance  Section,  U.S. 

Department  of  Justice,  Antitrust  Division, 

555  4th  Street  NW..  Room  9903, 

Washington,  D.C.  20001 
Subject:  comment — Proposed  Final 

Judgment  95-1211  (CR):  United  States  of 

Anjerica  v.  American  Bar  Association 
Dear  Sir.  My  comment  on  the  proposed 
Final  Judgment  in  United  States  of  America 
v.  American  Bar  Association  follows: 

In  1990, 1  began  my  legal  education  at  the 
then  Dallas/Forth  Worth  School  of  Law.  In 
1992,  Texas  Wesleyan  University  ("TWU") 
acquired  the  Dallas/Fort  Worth  School  of 
Law.  In  August  1994,  the  American  Bar 
Association  ("ABA")  granted  provisional 
accreditation  of  TWU's  law  school.  As  a 
condition  precedent  to  that  provisional 
accreditation,  TWU  was  required  to  graduate 
the  three  hundred  (300)  students  who  were 
responsible  for  the  creation  and  existence  of 
the  TWU's  law  school  before  that 
accreditation.  I  was  one  of  the  students 
affected. 

Because  of  the  arbitrary  and  capricious  acta 
of  TWU  and  the  ABA,  I  have  been  personally 
harmed.  I  am  denied  the  opportunity  to  be 
licensed  to  practice  law  in  both  Colorado  and 
Florida.  My  employment  opportunities  have 
been  limited.  My  continued  educational 
options  have,  also,  been  limited.  Considering 
the  actions  of  TWU,  ite  administration,  and 
the  ABA,  I  brought  suit  against  those 
involved. 


According  to  the  Competitive  Impact 
Statement,  the  proposed  Final  Judgment 
prohibita  the  recurrence  of  conduct  that  is 
plainly  anticompetitive.  Based  upon  its  past 
conduct,  the  ABA  should  be  precluded  from 
accrediting  any  law  school.  While  they  is  a 
need  to  accredit  law  schools,  the  ABA  has 
shown  that  it  has  abused  that  responsibility. 
Consequently,  the  ABA  should  be  denied  the 
ability  to  aoaredit  any  law  school.  While  each 
State  has  the  responsibility  for  accrediting 
law  schools,  it  appears  that  a  vast  number 
(including  Texas)  have  delegated  that 
responsibility  to  the  ABA.  By  denying  the 
ABA  the  ability  to  accredit  any  law  school, 
each  State  will  be  required  to  re-establish  ita 
accrediting  standards  and  procedures.  This 
will  foster  an  environment  for  improved 
competition  and  innovation. 

In  siunmary,  the  proposed  Final  Judgment 
merely  changes  feces.  A  fundamental  change 
in  the  method  and  manner  in  which  law 
schools  are  accredited  is  required  to  cure  the 
past  anticompetitive  practices  of  the  ABA. 

Very  trely  yours, 
Donald  H.  Brandt,  Jr., 
Donald  H.  Brandt  Jr.,  P.C 

David  White 

3547  N.W.  35th  St,  Coconut  Creek.  FLA 
33066 

September  13, 1995. 
Mr.  John  F.  Greaney, 

Chief,  Computers  and  Finance  Section,  U.S. 
Department  of  Justice,  Antitrust  Division, 
555  4th  Street  NW.,  Room  9903. 
Washington  DC.  20001 

Dear  Mr.  Greaney,  I  am  writing  to  you  to 
give  you  my  opinion  of  the  Consent  Decree 
entered  into  between  the  American  Bar 
Association  and  the  Department  of  Justice, 
which  arose  from  the  case  against  the  ABA 
brought  by  the  Massachusetts  School  of  Law. 

In  May  of  1995, 1  graduated  from  Western 
State  University  College  of  Law  in  San  Diego. 
Western  State  (WSU)  is  a  state  accredited  law 
school  that  has  been  in  existence  for  over 
twenty  five  years.  In  addition,  WSU  has  three 
campuses  in  Southern  Califomia,  that  fact 
makes  it  the  largest  law  school  in  the  United 
States. 

At  the  current  time  I  am  living  in  Florida 
and  because  of  the  ABA's  discriminatory 
practices  which  have  prevented  my  school 
from  not  becoming  accredited  I  will  not  be 
granted  permission  to  sit  for  the  Florida  Bar 
exam,  even  though  I  have  taken  the 
Califomia  Bar  exam  and  I  am  waiting  for 
those  resulta. 

I  will  enclose  a  copy  of  a  petition  that  I  had 
sent  to  the  Florida  Board  of  Bar  Examiners 
asking  for  a  waiver  of  the  ABA  school 
graduation  requirement  which  will  fill  you  in 
more  on  my  situation.  Also  enclosed  will  be 
their  denial  of  that  petition. 

My  primary  reason  for  this  letter  is  the 
following,  approximately  two  weelcs  ago  I 
contacted  the  law  school  at  the  University  of 
Miami  regarding  their  LL.M.  program.  The 
usual  practice  is  to  require  that  candidates  ■ 
for  the  program  be  graduates  of  an  ABA 
accredited  law  school. 

During  a  discussion  with  Tina  Portuando, 
who  to  my  understanding  is  either  the 
director  of  admissions  or  holds  a  similar 
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pocitioD,  I  had  mentioned  the  CooMnt  Oecrae 
and  tha  taction  daaliag  with  allowing  ttate 
aocnditad  gnduataa  into  an  ABA  LL.M. 
pragiam.  Evan  ^tsr  i^ntioning  the  Qxisent 
Deoaa.  I  was  undar  t|ia  impnaaicm  that  she 
had  no  idea  what  sha  was  taOdng  about 
Finally  she  told  me  that  I  would  not  be 
adoiittiBd  to  the  LL.k4  pragnm  reganlleee  of 
any  othtr  credantialsjor  qualifications  that  1 
may  have.  Herraaaoq  was  that  I  did  not 
graduate  &am  an  ABA  school,  and  I  was  then 
told  that  was  the  policy  at  Miami  and  dure 
was  not  now.  nor  would  then  be  any 
intention  or  attempt  |o  change  that  policy. 
Consent  Decree  or  net  I  beltove  that  this  is 
in  direct  contrast  writ^  the  Decree  that  your 
department  (DO))  ha4  vrcrked  so  hard  to 
achieve.  I  believe  thai  this  merits  further 
invest]|ation. 

One  final  point;  th#  reason  I  had  to  rettvn 
to  Florida  iran  Calii4mia  is  that  a»  a 
graduate  of  a  Ncm-ABA  school  there  were  no 
govenunent  or  private  lending  prugrauis 
available  to  me  from  the  tine  (^  my 
graduation  in  May  tothe  Bar  Exam  in  late 
July.  However  several  Mends  of  mine  at  ABA 
schools  were  oSsred  and  had  accepted  this 
type  of  loen.  Without  this  added  financial 
support  my  credit  arid  ability  to  pay  my  bills 
was  rained  and  I  had|  to  return  to  Florida  to 
live  with  my  in-laws. 

Now  a  resident  of  f  lorida.  I  will  never  be 
eligible  to  practice  la|v  (because  of  my  being 
dedared  not  eligible  to  sit  far  the  Bar  exam) 
and  my  three  years  i4  law  schoid  and  the 
eighty-diousand  doll^  af  debt  to  pay  for  it 
have  been  wrasted.  T^  is  the  greatest 
hardship  of  all,  that  i^  not  letting  the  Bar 
exam  determine  my  ^ompelrace  to  practice 
law,  but  letting  that  l|e  determined  by  a  group 
of  individuals  in  the  ABA  who  wne  not 
acting  in  the  best  intvests  of  the  legal 
protsssion,  but  rathet  for  their  own  self- 
interests. 

Respectfully  submitted, 
David  White 

David  William  WUft  I 

3547  N.W.  35th  Stn*,  Coconut  Creek. 
Florida  33066 


August  18. 1995. 
Executive  Directs, 
Florida  Board  of  Bar  Bxaminm,  1300  East 
Poric  Avenue,  Tcflahassee.  FL  33301- 
8051 

Dear  Board  of  Bar  Examiners:  I  hereby 
petition  for  a  waiver  of  the  application  of  the 
Florida  rule  denying  graduates  from  a  non- 
ABA  law  school  eligmility  to  sit  for  the 
Florida  Bar  Examination  unless  they  have 
practiced  law  in  another  jurisdiction  for  ten 
years.  I  respectfully  oequest  permission  to  sit 
for  the  February  199^  Florida  Bar 
examination. 

After  doing  research  on  this  rule  and  its 
application  to  graduates  from  non-ABA  law 
schools.  I  am  aware  of  its  effect  and  its 
interpretation.  In  thi|  letter  I  will  present 
only  the  non-legal  isf  ues  involved,  saving  the 
legal  aspects  of  the  application  of  the  rule  for 
judicial  proceedings  if  necessary. 

As  you  are  well  aware,  the  recent  litigation 
and  resulting  consent  decree  arising  from  the 
Sherman  Act/ Anti-Trust  action  against  the 
American  Bar  Association  brought  by  the 


Massachusetts  School  of  Law.  has  shed  light 
on  a  iHoblem  that  directly  aflscts  myself,  and 
my  ability  to  practice  law  in  Florida. 

I  graduated  bxmx  Western  State  University, 
College  of  Law  in  San  Diego  in  May  of  this 
year,  vrith  a  grade  point  average  placing  me 
in  the  top  twenty-five  percant  of  my 
graduating  dase.  I  have  talsen  the  Califiamia 
Bar  Examination  in  July  of  this  year  and  I  am 
waiting  Cor  the  results  which  are  due  in  late 
November. 

Some  important  facts  about  the  school  are 
as  follows: 

Western  State  University  is  not  an  ABA 
accredited  law  scfaooL 

Weatam  State  Univeraitjc^fWSU)  has  been 
in  exictence  since  1969. 

WSU  has  been  wprovad  by  the  State  of 
California  since  1973. 

WSU  is  a  for-profit  inatitution,  one  of  \i» 
reasons  that  its  appliotion  was 
recommended  it  be  withdrawn  when  it 
applied  for  ABA  approval  in  1986.  As  part 
of  the  consent  decree,  this  foctor,  a  school's 
non-profit  or  for-profit  status  is  now 
considered  not  proper  in  tiwiwrniining  a 
schools'  approval  l^  the  ABA. 

A  majority  of  the  foculty  of  WSU  are 
adjunct  professors.  Prior  to  the  consent 
decree,  this  factor  negatively  affocted  the 
student  teacher  ratio  as  hr  as  the  ABA  was 
concerned.  As  part  of  tiie  cons«it  decree,  this 
factor,  the  full  time  or  part  time  status  of 
professors  is  no  longer  relevant  for  the  basic 
computation  of  a  student  to  foculty  ratia 

WSU's  three  campuses  in  Southern 
California  make  it  the  largest  law  school  in 
the  United  SUtes.  The  tact  that  WSU  has 
more  than  one  campus  also  led  to  the  belief 
that  it  would  not  receive  ABA  accreditation. 

Results  regarding  the  passage  rate  of  the 
February  1994  California  Bar  Examination 
showed  that  graduates  of  WSU  as  first  time 
bar  examination  takers  had  passage  rate 
higher  than  that  of  every  other  California 
accredited  school  and  a  higher  pass  rats  than 
several  ABA  accredited  schools  in  California. 

During  the  time  that  I  was  enrolled  at 
WSU,  the  ABA  did  not  allow  ABA  accredited 
schools  to  accept  credits  from  a  student  who 
wanted  to  transfer  from  a  non-ABA  school  to 
an  ABA  accredited  schooL  As  a  result  of  the 
consent  decree,  this  bar  against  transfer  of 
credits  is  no  longer  permitted.  Had  this 
option  been  available  to  me  at  the  time  of  my 
attendance  at  WSU,  I  would  have,  or  at  least 
could  have  had  the  opportunity  to  transfer  to 
an  ABA  approved  school  in  Florida. 

Both  the  Dean  and  assistant  Dean  of  WSU 
are  Harvard  Law  school  graduates  and  many 
of  the  full  time  faculty  are  nationally  known 
scholars  in  their  area  of  jMactice  and 
teaching. 

Based  on  the  fectors  that  the  American  Bar 
Association  must  now  use.  Western  State 
University  would  now  be  in  compliance  for 
the  guidelines  regarding  accreditation. 

I  understand  that  if  I  had  practiced  law  in 
any  jurisdiction  for  ten  years  I  would  be  able 
to  apply  for  permission  to  sit  for  the  Florida 
Bar  examination. 

Unfortimately,  after  graduating  law  school, 
there  were  no  lending  institutions  that  would 
lend  me  money  during  my  studies  for  the 
California  Bar  Examination,  due  to  the  non- 
ABA  status  of  WSU.  Given  the  high  cost  of 


Uviag,  stagnant  economy  of  California,  and 
facing  bankruptcy,  my  wife  and  I  had  to 
return  to  Florida  and  live  with  her  parents, 
where  we  now  presenUy  reside.  Returning  to 
California  to  practice  laiw  for  ten  years  is  not 
an  opticm.  Apjrfying  to  an  AB  approved  law 
school  in  Florid,  transferring  credits  and 
incurring  both  more  loou  and  spending 
more  time  in  law  school,  in  light  of  the  fact 
that  1  have  already  graduated,  is  not  an 
optim. 

Application  of  this  rule  will  render  my 
successful  three  years  of  quality  lagri 
education,  eighty  thousand  dollars 
indebtedness  to  pay  for  it  and  my  choice  to 
be  a  \awym  abatuutely  null  and  void.  As  a 
tax  pa]riiig  Anmican  dtixen  and  current 
resident  of  Florida,  I  stand  firm  in  not 
allowing  this  outdated  and  arbitrary  method 
<rf  discrimination  to  ruin  my  life, 
professkmally  or  financially. 

Wnth  the  ABA'S  settlement  of  the  case 
against  them  and  the  involvement  of  the 
Departmant  of  Justice  in  their  accreditati<m 
procedures  and  requirements,  it  is  obvious  to 
me  that  thelime  has  come  where  a  student 
at  a  noD-ABA  school  that  was  directiy  and 
adversely  afibctsd  by  the  ABA's 
discriminatory  practices  to  have  the 
opportunity  to  prove  that  the  education  they 
received  was  stanilar  to  that  of  an  ABA 
school.  This  I  ca^  aiul  %vill  do  at  your 
request 

What  I  request  is  to  be  allowed  to  prove 
myself  eligible  and/or  be  declared  eligible  to 
take  the  Florida  Bar  Examination,  it  is  the 
examination  itself  that  determines  an 
individuals'  competency  to  practice  law. 

That  is  exactly  what  a  bar  examination  is 
designed  to  test;  an  individuals'  knowledge 
of  the  law,  I^al  theory  and  their  ability  4o 
apply  it  What  is  most  offensive,  is  the 
irrebuttable  presumj;>tion  that  I  am  not 
competent  to  practice  law.  I  request  the  same 
opportunity  as  an  ABA  student  being 
allowed  to  sit  for  the  exam. 

I  also  fully  imderstand  the  states'  interest 
in  regulating  who  is  allowed  to  practice  law, 
but  that  interest  can  not  be  perceived  as 
legitimate  when  a  state  chooses  to  continue 
to  follow  the  ABA's  past  actions  that  were 
not  in  compliance  with  Federal  law.  As  you 
can  see,  WSU  is  not  the  "Fly-by-night" 
operation  that  the  ABA  is  so  concerned 
about 

Notwithstanding  the  feet  that  twelve  years 
have  passed  since  the  Florida  Supreme  Court 
issued  their  opinion  in  the  Hale  case,  recent 
developments  may  or  may  not  influence  the 
court  in  re-examining  their  grant  of  authority 
to  the  ABA. 

However,  the  Board  of  Bar  examiners  does 
have  the  authority  to  grant  a  waiver  to  the 
rule.  In  this  letter  I  have  atiempted  to  show 
that  the  ABA's  consent  decree  eliminated>all 
of  the  irrelevant  and  irrational  requirements 
of  accreditation.  It  was  those  very 
requirements  which  prevented  my  school 
from  "achieving"  ABA  status,  which  in  turn 
rendered  me  a  non-ABA  graduate,  giving  rise 
to  the  need  for  this  letter.  I  hope  that  the 
Board  will  be  sympathetic  to  my  cause, 
because  they  do  have  the  power  to  rectify 
this  unfortunate  situation. 

The  purpose  of  this  letter  is  not  to  advocate 
the  repeal  of  the  rule,  or  to  challenge  its' 


constitutionally.  I  intended  to  riiow  that  due 
to  the  facts  and  circumstances  beyond  my 
control  that  my  situation  is  unique,  and  I 
hope  that  the  Board  will  consider  the  issues 
that  it  raises. 

My  sole  ambition  is  to  become  a  respected 
and  contributing  member  of  the  Florida  legal 
community. 

To  you  this  is  a  petition,  to  me,  this 
represents  the  future  of  myself  and  my 
family. 

Endosed  please  find  a  letier  from  the  Dean 
of  Western  State  University  regarding  the 
schooL 

If  you  would  kindly  respond  to  this  request 
as  soon  as  possible  so  arrangements  might  be 
made  far  the  formal  application  for  the  exam, 
or  petition  for  review  by  the  Florida  Supreme 
Court 

Respectfully  submitted, 
navid  William  White 

•Vectem  State  University  College  of  Law 

2121  San  Diego  Avenue,  San  Diego,  CA 
92110,  (619)  297-9700 

January  27, 1995. 

To  Whom  It  May  Concern:  I  have  been 
asked  to  provide  information  concerning  the 
quality  of  the  academic  {^ogram  at  Western 
State  University— San  Diego  and,  in 
particular,  (b  compare  the  program  with  that 
at  ABA  accredited  law  schools. 

Western  State  University  College  of  Law  at 
San  Diego  boasts  a  young  and  dynamic 
feculty.  The  full-time  feculty  includes  21 
men  and  women,  two-thirds  of  whom  have 
joined  the  faculty  within  the  last  four  years. 
All  are  graduates  of  ABA  approved  law 
schools,  including  tiarvard,  Colmnbia. 
Michigan.  Boalt  Hall.  New  YorbUniversity, 
Pennsylvania,  Virginia,  UCLA  and  Duke.  The 
jiill-time  feculty  is  supplemented  by  a  pool 
of  adjimct  feculty,  which  includes  a  number 
of  sitting  state  and  federal  judges,  local 
federal  and  state  prosecutors,  and 

Cractitioners  drawn  bam  San  Diego's  leading 
iw  firms. 

The  curriculum  is  rigorous  and  diverse.  So 
that  students  are  actively  involved,  class 
sizes  are  limited  to  60  students  in  required 
courses,  40  students  in  electives  and  about  20 
students  in  skills  courses.  The  average  class 
has  27  students.  In  the  fall  1994  semester, 
course  offerings  included  28  electives,  such 
as  comparative  law,  jurisprudence, 
international  business  transactions,  federal 
income  tax,  dvil  rights  law,  mediation 
theory,  negotiation  skills,  advanced  criminal 
procedure  and  advanced  trial  advocacy. 

To  ensure  that  the  feculty  has  adequate 
time  to  prepare  for  class,  counsel  students 
and  engage  in  research,  teaching  loads  are  set 
at  B-9  hours  per  semester.  Faculty  promotion 
and  pay  are  based  on  teaching  e^ctiveness 
and  scholarly  imxiuctivity.  Although  most 
memben  of  die  faculty  are  relatively  new  to 
teaching,  they  have  produced  in  the  last  four 
yean  a  casebook  on  civil  procedure  and 
another  on  international  law  (both  published 
by  West  Publishing  Company,  the  nation's 
largest  law  publisher),  a  treatise  on 
international  investment  law  published  by  a 
major  Dutch  international  law  publisher,  and 
a  book  on  the  nature  of  legal  reasoning, 
published  as  part  of  a  series  on  the 


relationship  between  law  and  modem 
thought  edited  by  two  Stanford  law 
professors.  They  also  have  produced  more 
than  40  law  review  articles  on  a  variety  of 
topics,  many  of  which  have  been  dted  in 
leading  casebooks  or  in  judicial  opinions. 

Although  the  school  does  not  currently 
have  an  application  for  ABA  accreditation 
pending,  it  easily  satisfies  the  few 
quantifiable  indicators  of  academic  quality 
used  by  the  ABA.  Our  library  has  more  than 
90,000  volumes,  which  is  about  equal  to  the 
number  held  by  the  most  recent  law  school 
to  receive  ABA  provisional  accreditation. 
Our  student-faculty  ratio  of  about  26-1  is 
well  within  ABA  guidelines.  The  median 
LSAT  of  our  entering  class  is  equal  to  or 
higher  than  that  of  several  ABA  approved 
law  schools  around  the  nation. 

The  quality  of  education  is  demonstrated 
by  the  success  of  the  school's  alumni.  The 
alumni  have  induded  judges  on  the  superior 
and  municipal  courts,  memben  of  the  state 
legislature  and  dty  council,  and,  currentiy,  a 
member  of  the  U.S.  House  of  Representatives. 
On  the  February  1994  bar  exam,  about  60% 
of  WSU's  graduates  passed  the  California  bar 
exam  on  the  first  attempt  This  was  the 
highest  bar  pass  rate  of  any  of  the  California 
accredited  law  schools  and  was  higher  than 
that  of  several  ABA  approved  law  schools  in 
California,  including  UCLA. 

On  the  July  1994  bar  exam,  the  pass  rate 
was  approximately  64%. 

I  hope  this  infcmnation  is  helpful  If  you 
have  any  questions,  please  do  not  hesitate  to 
contact  me. 

Sincerely, 
Kenneth  J.  Vandevelde, 
Acting  Dean. 

Florida  Board  of  Bar  Examinen 

Administrative  Board  of  The  Supreme  Court 
of  Florida 

September  8, 1995. 
Mr.  David  William  White. 
3547  N.W.  35th  Street.  Coconut  Creek,  FL 
33066 

Dear  Mr.  White:  This  will  acknowledge  the 
receipt  of  your  letter  dated  August  18, 1995, 
with  enclosures. 

As  you  know,  a  1983  ruling  of  the  Supreme 
Court  of  Florida  styled:  In  Re  Kevin  Charles 
Hale  (433  So.  2d  969)  states  in  part  "This 
court  will  no  longer  fevorably  consider 
petitions  for  waiver  of  Section  1  .b.   currentiy 
l.a.  of  the  Rule.  We  voice  our  opinion  that 
the  Rule,  while  conceivably  a  hardship  to 
some,  is  in  the  best  interest  of  the  legal 
profession  in  our  state." 

As  the  Supreme  Court  of  Florida  has  ruled 
not  to  consider  petitions  to  waive  the  legal 
educational  requirements,  the  Board  will  not 
accept  petitions  for  waiver  of  Article  III, 
Section  1  of  the  Rules  of  the  Supreme  Court 
of  Florida  Relating  to  Admissions  to  the  Bar. 
Until  such  time  as  the  Supreme  Court  of 
Florida  modifies  its  position,  the  Board  will 
continue  to  adhere  to  that  policy. 

Thank  you  for  your  cooperation. 


Sincerely  youn, 
Katiiryn  E.  Resael, 
Executive  Director. 
June  29, 1995. 
Ms.  Anne  K.  Bingaman, 
Assistant  Attorney  General,  Antitrust 
■     Division,  Room  3109,  Tenth  B- 

Constitution  Avenue  NW.,  Washington. 
D.C.  20530 
Dear  Madame  Assistant  Attorney  General 
Bingaman:  I  read  the  June  28, 1995  article 
that  appeared  in  the  New  York  Times  and 
just  want  to  take  a  moment  of  your  time  to 
applaud  your  efforts  for  investigating  the 
American  Bar  Association. 

1  am  a  former  resident  of  the  State  of 
Nevada  and  the  only  way  in  which  to  be 
licensed  as  an  attorney  in  that  state  is  to  have 
graduated  from  an  ABA  accredited  school. 

In  1988, 1  was  admitied  to  an  ABA  law 
school  and  after  two  years  was  academically 
disqualified  by  .5  of  a  point.  With  this 
disqualification,  I  would  no  longer  be  able  to 
receive  a  ).D.  degree  from  an  ABA  school.  I 
did  finish  my  studies  at  an  unaccredited 
school  here  in  California  and  am  taking  the 
General  Bar  Examination. 

Because  I  graduated  from  a  law  school  not 
approved  by  the  ABA.  I  will  never  get  the 
chance  to  take  the  Nevada  Bar  Examination. 
Last  year  I  petitioned  the  Nevada  Supreme 
Court  for  a  waiver  of  the  ABA  requirement 
and  it  was  denied.  I  think  that  this  is  so 
unfeir.  In  efiect,  I  have  been  banished  to 
California,  which  even  with  all  of  our 
problems,  is  not  too  bad  of  a  place. 

The  State  of  Nevada  has  precluded  roe 
from  pursuing  my  chosen  career  within  its 
borders.  A  life  long  resident  of  the  state, 
graduated  bam  local  schools  and  degrees 
from  three  out  of  the  four  colleges  within  the 
state  and  I  won't  even  be  allowed  to  take 
their  bar  examination  because  of  the 
powerful  ABA  cartel. 

I  tried  to  stay  in  school,  like  all  of  the 
government  sponsored  advertisements 
suggest,  but  I  was  disqualified  and  am  now 
forever  banned  from  returning  home.  It  just 
doesn't  make  sense  to  me. 

Thank  you  for  your  time.  Keep  after  the 
ABA.  If  you  ever  need  an  antitrust  lawyer  out 
here  in  California,  please  look  me  up. 

Sincerely. 
Bill  Newman, 

3756  Cardiff  Ave.  »315,  Los  Angeles,  CA. 
90034-7201. 
7932  Oakdale  Avenue,  Baltimore,  Maryland 

21237. 
September  29. 1995. 
D.  Bruce  Pearson,  Esquire, 
U.S.  Department  of  Justice.  Antitrust 

Division,  555  Fourth  Street,  NW.,  Room 
9901,  Washington,  D.C.  20001.  Fax:  202- 
616-5980 
Re:  Case  number  l.-95CV012li 

Dear  Mr.  Pearson:  Please  be  advised  that 
the  first  response  faxed  to  you  on  Thursday 
evening  was  my  rough  draft.  The  attached 
response  should  replace  the  previously  faxed 
copy. 

I  express  my  apologies  as  I  become  more 
skilled  in  working  with  this  computer. 


'  I 
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Very  truly  youi^ 
RuMell  R.  Mirritik 
7932  Oakdak  Avenue,  Baltimon,  Maiykiul 

21237. 
Septanber  23,  IMS.    | 

D.  Brace  Peutoo.  E*gi|tie 

US.  Dtpartment  offuMke.  Antitnut 

Mriiioa,  555  fbiufh  Street,  N.W..  Room 
SmnjKfaMngboni  D.C.  20001.  Fax:  202- 
0I»-590O.  AeviesdJlMpoRW 
ftKCne  number  I:05dv(n2l1 

IMr  Mr.  Faereon:  InlreqMnae  to  and  as 
input  to  MSL  ve.  ABA  Aoti  Tniat  Actkn,  and 
oonaeponding  as  a  vicjim  of  this  over 
twenty-year  sdiemingpy  the  ABA  to  prevent 
people  &an  education|and  pnctidag  law,  I 
uipe  the  following  vralild  be  iniplflBaented. 

No  person,  bo  groupi  no  government  or 
agsnqr  can  ^ve  back  ^jliit.  a  livelihood  as 
a  rssuh  of  the  calculated  law  school  genocide 
by  dM  ABA.  Howev«r,|to  make  amends  and 
piepare  a  preventive  ptogiam  will  be  a 
tM^nninp  s|iinst  iutuie  open-banded 
iniustices. 

Theee  vicious  actioi*  taken  by  the  ABA  1o 
mfaitmi—  one's  libestrts  «id  freedom  should 
be  dealt  with  in  a  veryisevere  manner.  The 
ABA  has  produced  a  trillion  dollar  business 
Iqr  maUng  a  selectiw  liserimioatioB  process. 

Fitste  Tm  time  limif^fior  responses  to  this 
■ctfam  riiould  be  csdeiited.  Afotte  to  all 
offmded  peraon(s)  ha^  not  been 
accomplished  noc  beet  efisctive. 

Most  graduates  of  n^o- ABA  schools  that 
were  discriminated,  t^^tui  or  victfans  of  this 
monopolistic  schema  Ire  in  othn  walks  of 
Ufe  and  mey  not  be  associated  %irith  the 
practice  of  law  to  receive  the  Law  )oumaL 
Thus,  these  victims  h^ve  no  way  (rfbecoming 
aware  of  a  weioomed  msponse  by  the  State 
DepaitmenL 

Non-ABA  schools  tl|at  fall  victim  to  those 
moDcq^olistic  sdiemeat  should  present 
student  enroUment  lists  to  the  ABA  and  the 
ABA  should  send  notices  to  all  affscted 
students  so  that  raspoases  are  possible.  There 
should  be  a  full  scale  fffoit  upon  the  ABA; 
they  have  made  millitifis  of  dollars  from 
these  victims.  The  pri^  of  a  letter  and  stamp 
is  minimal  in  comparkoa 

Second:  Remunerat|9n  should  be  awarded 
to  thoae  noo-ABA  sch^Is,  students,  etc.  who 
were  injured  due  to  tt^  intentional  starvation 
of  these  victims. 

Third:  Those  perscuis,  either  directly  or 
indirectly  involved  wkh  these  ABA 
monopoly  practices.  slMiuld  be  disbanad  and 
never  aQo«*ed  to  pradioe  again  in  any  state 
or  lenitory.  Their  lica<tses  to  practice  law 
should  be  suspended  imtil  proper  hearings 
are  held,  than  forever  be  banished  from 
practicing  law. 

Fourth:  The  ABA  should  be  m(Hiit(»«d  for 
years  to  coma  for  theit  intrusive,  intentional 
improprieties.  The  gn|up  should  be 
iaaependent  with  se««re  sanctions  and 
penutias  attached  to  guMe  millions  of  dollars 
that  have  been  gather^  from  the  victims' 
backs.  O.  die  ABA  sl<Duld  be  disbanded 

Fifth:  llw  ABA  shobld  be  completely 
severed  fonvany  ariiriinisteriag  of  education 
or  testing  irf  LSAT  an4  all  testing  for  multi- 
state  waminations.  The  multi-state  courses 
that  have  made  milliois  of  dollars  for  the 
ABA  should  be  independent  tnth  no 


leadership  or  Influencing  input  from  die 
ABA.  The  ABA  should  not  be  iovolvad  in . 
any  testing  or  correcting  of  Multi-State  Test 
soHes  or  examinations.  If  contaminatina  has 
not  be  declared  or  thought  of.  then  there  is 
plenty  of  room  for  irresponsibility  and 
mistrusL  Tliere  should  be  complete  removal 
from  tesdag  by  the  ABA. 

Sixth:  Students  who  have  graduated  from 
non-ABA  Law  Schools  should  be  waived  into 
strtas  or  territories  affacted  by  these  over 
twenty-yearpractices  of  the  ABA. 

Seventh: 'The  non-ABA  graduates  that  were 
affscted  by  this  law  school  genocide  of  the 
ABA  should  be  allowed  to  take 
undergraduate  courses  at  ABA  law  schools 
for  credit  for  any  reason. 

There  should  be  a  complete 
ackmnrledgment  and  credit  for  past  work, 
accomplishments  and  performances  at  ncm- 
ABA  schools. 

Eighth:  Liability  should  be  broedened  and 
a  time  tabia  should  be  prepared  for 
punishment  for  these  ABA  leaders  who  had 
the  intent  to  deprive  people  from  the  liberty 
and  ri^t  to  achieve  an  education  and 
practice  law  as  a  livelihood,  or  for  any 
reason. 

In  conclusion,  if  the  defendants,  membns 
of  the  ABA  and  defendants  that  were  engaged 
in  these  violations  of  die  Sherman  Act, 
gradoate  from  ABA  schools,  then  these 
violators  are  a  product  of  an  ABA  education. 
But.  the  ultimate  question  is,  "Were  diey 
educated  in  Anti  Trust  Law,  or  is  the  ABA 
above  the  law?"  I  would  hope  this 
govemmenr  will  protect  the  citizens  and 
punish  severely  those  involved  in  this  ABA 
scandal  and  correct  a  twenty-year  wrong 

The  bottom  line  is  what  is  die  difierence 
which  law  school,  place  and  manner  that  one 
learns  the  laws  as  long  as  a  person  peases  the 
ber  exam  in  refsrence  the  knowledge  of  the 
law.  I  would  hope  that  this  government  will 
protect  the  citizens. 

Very  truly  yours, 
Russell  R.  Miiabile 
September  21, 1995. 
Mr.  )ohn  F.  Greeney, 

Chief  Computers  and  Finance  Section.  U.S. 
Department  of  Justice.  Antitiust  Division, 
555  Fourth  Street  NW..  Room  9903, 
Washington,  D.C.  20001 

Dear  Mr.  Greeney:  I  am  writing  in  response 
to  United  States  vs.  American  Bar 
Assodadon.  No.  951211. 1  have  a  profound 
concern  that  this  order  will  be  fiitUe  imless 
neaded  changes  are  made. 

1  graduated  from  a  strte-accredited  law 
schod  in  Alabama  that  lacks  ABA 
accreditation,  and  I  am  fully  licensed  to 
{»actice  law  in  both  fsderal  and  state  court 
in  Alabama.  1  recendy  applied  to  an  ABA  • 
accredited  law  school  in  another  state  in, 
order  to  obtain  a  law  license  in  that  state.  The 
dean  of  the  law  school  was  aware  of  the 
United  States  vs.  ABA  case  and  even  had  a 
copy  of  the  final  order  on  his  desk.  However, 
when  1  inquired  about  which  classes  would 
receive  ttansfsr  credit,  he  respraided  that  the 
law  school  was  not  in  a  positicm  to  accept 
any  of  my  credits. 

It  appears  as  if  either  collusion  exists 
between  the  ABA  and  the  accredited  law 
schools  not  to  accept  any  credits  pursuant  to 


Secdon  four.  Part  two  of  the  order  or  that  the 
law  adiool  was  reluctant  to  act  due  to 
potential  repercussions  from  the  ABA. 
Purtharmore.  I  have  been  advised  by  fellow 
attorneys  that  this  same  scenario  has        ^ 
occunad  at  odiar  ABA  accredited  law 
schools  in  diCbrent  states. 

I  strongly  believe  that  modificatkms  or 
changes  OMd  to  be  considered  before  a  final 
order  is  entered.  The  rule  as  it  stands  lacks 
any  meaning  because  ABA  accredltad  law 
schools  remain  free  to  ignore  the  order  and 
continue  the'exact  restraints  on  trade  and 
competidon  as  alleged  in  the  lawsuit. 

Due  to  the  fact  tlut  1  have  an  qiplication 
pending  with  a  law  school  in  this  state.  I 
would  i^aase  request  that  my  name  and 
address  ha  withheld  from  this  comment 
Thankyou. 

Jusdoe  Department:  I  am  writing  to  pn^mse 
that  the  Final  Judgement  regarding  US  v. 
ABA  (Qvil  Acdon  No.  95-1211  (CR).  filed  7/ 
14/9S)  be  modified. 

Under  Section  IV,  subsection  D(2).  I 
propose  that  the  phrase,  "except  that  the 
ABA  may  require  that  two-thiitis  of  the 
credits  remiired  ficv  graduadon  must  be 
succwsfolly  completed  at  an  ABA-approved 
law  school",  be  chopped  entirely  from  the 
Final  Judgement. 

The  restrictions  on  offering  transfer  credits 
for  coursewcric  completed  at  non-ABA- 
approved  schools  is  still  an  imreasmiable 
restraint  of  grade  aimed  at  deterring  efbcdve 
compedtion  bam  law  schools  that  are  likely 
to  pay4ess  in  salaries  and  benefits  to  their 
profisssional  stafn. 

The  number  of  seats  available  to  transfsr 
students  is  very  low  compared  to  the  number 
of  applicants  for  those  seats  (see  Barron's 
Guide  to  Law  Schools),  and  even  lower  in 
comparison  with  the  untold  numbers  who 
would  apply  if  seats  were  more  copious  in 
number. 

On  top  of  the  great  statistical  challenge 
already  at  hand  for  the  transfisr  applicant,  the 
difficulty  of  transferring  becomes 
compounded  when  the  applicants  are  frcmi 
noD-ABA-approved  schools.  They  are 
competing  against  applicants  from  ABA- 
approvad  schools  who  will  be  looked  at  in 
a  more  fevorable  light  because  of  the 
perception  that  they  gained  greater  academic 
achievemoit  In  fiai^  1  suspect  that  many  of 
the  AB A-achools  %irill  take  it  upon  themselvaa 
not  to  consider  non-ABA  applicants,  or       "^ 
consider  their  credits  transfnable,  thereby 
lessening  the  total  number  of  available 
transfn'  seats.  The  number  of  potential  seats 
tat  non-ABA-applicants  will  dwindle  further 
when  potential  mid-second  year  and  third 
year  seats  are  made  unavail^tla  due  to  the 
dauntii^  prospect  of  spending  an  additional 
ten  to  twenty  thousand  dollars  on  one's  legal 
education  because  their  saoood  or  third  year 
coorses  Mron't  transfer.  This  rings  especially 
true  to  the  socio-economically  dsprived 
students  who  benefit  moat  from  me  lower 
costs  of  non-ABA-approved  schools. 

Hie  bottom  line  «irill  be^hat  very  few.  if 
any,  transfars  will  occur  because  dw  non- 
ABA-applicants  will  fece  amoBumental 
statistical  probability  that  diey  will  not  be 
able  to  successfully  transfBr.  and  a 
UMmumental  financial  hurdle  for  many  who 
won't  be  able  to  afford  to  transfer.  Section  IV. 
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subsection  D(2)  starts  to  ring  hollow  in 
reality  unless  no  limits  are  set  on  the  number 
of  aadita  thatcan  transfisr  from  ooo-ABA 
^proved  scboola.  or  better  yet  the  ABA  is 
acbiaily  required  to  take  a&raative  action  to 
insist  sdiools  accept  otf  non-ABA-transfar 
aadits  (and  acoepi  non-ABA  applicants). 

Another  argMmaat  for  allowing  unlimited 
transfsr  credits  from  non-ABA  q>proved 
schools  is  that  ABA  approved  law  schools' 
trade  is  restrained  unadrly  when  they  can 
accept  all  of  the  credits  from  an  «>plicant 
transfarring  from  a  foreign  law  school,  but 
can't  accept  all  dw  credits  from  a  non-ABA- 
applicant  Furthermore,  that  still  constitutes 
the  remnants  of  a  boycott  of  non-AB  A- 
schools  applicants. 

Lasdy.  learning  disabled  applicants  from 
non-ABA-appnmd  schools  who  were  forced 
into  attending  non-ABA-approved  schook, 
and  who  did  not  properly  magnose  their 
lefoning  disability  until  ute  their  first  year  of 
law  school  or  later,  will  be  unfeirly 
discriminated  against,  and  unlawfully 
discriminated  against  under  the  ADA 
(American's  With  Disabilities  Act)  because 
they  will  not  be  able  to  transfer  their  credits. 
This  also  holds  true  for  those  with  other 
types  of  disabUides. 
Frank  DeGiacomo, 
P.O.  Box  79170,  North  Darmoath,  hiA  02747. 

JaMsB-Haaly 

519  Bloomfield  Avenue,  Caldwell,  New 
Jeraey  07006.  (201)  228-0860 

July  3, 1995 

Honorable  )oel  I.  Klein,    . 
Deputy  Assistant  Attorney  General,  Antitrust 
Division,  Department  of  Justice, 
Cmistitution  Avenue  ft  lOdi  Street  NW., 
Washington,  DC  20530 

Deer  Mr.  Klein:  I  read  with  interest  in  The 
Qironicle  ofKgher  Education  about  your 
role  in  reforming  the  A.B.A.  accreditation 
process  and  laud  your  success  in  settling  the 
controversy. 

As  one  of  four  adult  students  victimized  by 
the  unyielding  A.B.A.  standards,  I  draw  your 
attention  to  me  enclosed  Background  Biiefm 
it  relates  to  our  dilemma. 

We  applied  to  approximately  15  law 
schools  requesting  admission  as  advanced 
students.  Five  responded  negatively  and  the 
remained  ignored  our  petitions. 

Given  the  background  and  circumstances, 
is  there  recourse  for  us  to  complete  our  law 
school  degree  program  as  advanced  standing 
students? 

On  behalf  of  my  coUeegues,  whatever  you 
may  be  in  a  poeition  to  do  on  our  behalf  will 
be  greedy  appreciated. 

"Iliankyou. 
Sincerely. 
James  B.  Healy 
Enclosure 

Backgroimd  ^nd:  The  Diknuna  of 
Minority  Stadeats  of  Coaunonwedth 
School  ef  Lew  MMwchu— Its 

January  15, 1990. 

TahJaafraiKaali 

Statement  of  Facts 
Questions  Presented 


Applicable  Statutea 
Dtocussion 
Remedies 
Appendices  ' 

efFads 


On  December  14, 1987.  the  undersigned 
(Hereinafter  referred  to  as  the  students)  «vere 
accepted  by  the  then  imaccredited 
Commonwealdi  School  of  Law,  Lowell, 
Massachusetts,  as  part  time  students.  All 
trafufsRed  Cram  St  Matthew  School  of  Law 
in  Philadeli^ua,  an  institution  established 
primarily  fot  the  needs  of  minority  students, 
and  each  received  various  transfsr  credits 
from  Commonwealth  School  of  Law  for  law 
courses  taken  at  St  Matthew,  in  which  two 
completed  apfvoximately  sixty-eight  (68) 
credits  and  two  completed  forty-five  (45) 
credits. 

Bach  week,  for  two  years  the  students 
journeyed  over  two  hundred  and  fifty  miles 
each  way,  at  times  twice  a  week,  fr«n  New 
Jersey  and  New  York  to  attend  classes  in 
Lowell.  Because  of  bmily  responsibilities, 
employment  and  other  exigencies,  the 
students  were  unable  to  attend  conventional 
law  school  programs.  Further,  these  students 
for  the  most  part  are  miiuMity  students 
attempting  to  improve  their  station  in  life 
and  sought  a  program  which  allowed  them  to 
continue  full  time  employment  during  their 
period  of  studies. 

While  Commonwealth  School  of  Law  was 
not  accredited  at  the  time  the  students  began 
classes  in  January,  1988,  the  administration 
appeared  to  be  making  fevorable  progress 
towards  State  accreditation  and  ABA 
approval  of  the  School.  A  full  time  dean  was 
appointed,  foil  time  hculty  brought  on  board 
and  a  distinguished  roster  of  part  time  faculty 
were  hired,  (See  Appendix  A).  The 
instruction  throughout  was  qualitatively 
excellent 

The  Students  became  aware  of  internal 
political  problems  during  the  first  semester. 
A  splinter  group,  including  the  dean,  faculty 
and  students,  severed  relationships  with 
Commonwealth  School  of  Law  and  formed 
the  Massachusetts  School  of  Law  at  Andover 
during  the  spring  semester,  1988. 
Commonwealth  School  of  Law  was  left  %vith 
approximately  ninety  students,  including  the 
minority  students  petitioning  herein,  a  new 
dean  appointed  and  foil  time  bculty  hired  in 
Septembn,  1988. 

A  preliminary  state  accreditation 
inspection  visit  was  made  in  December  of 
1986  to  Commonwealth  School  of  Law  by  a 
Board  of  Regent's  Visiting  Team.  A  number 
of  recommendations  were  made  by  the  team, 
which  were  apparendy  corrected  before  the 
official  evaluation.  The  second  and  official 
Visiting  Committee  completed  the 
accreditation  inspection  in  November,  1988. 
On  December  5, 1988,  the  president  of 
Commonwealth  School  of  Law,  Michael 
Boland,  made  the  following  memorandum 
announcement: 

We  have  received  the  repent  from  the 
3oard  of  R^ents  Visiting  Team  and  the  news 
is  good!  The  conclusion  of  the  report  was 
that  "QMnmonwealth  School  of  Law  has 
worked  hard  to  address  deficiencies  of 
concern  to  the  prior  visiting  committee 
*  *  *"  and  the  visiting  committee 


recommends  that  the  Board  of  Regents 
approve  the  school's  application  *  *  *" 
(See  Appendix  B  ft  C) 

It  appears  that  extensive  hierarchal 
political  power  plays  wne  taking  place 
between  April,  1988  and  into  the  spring  of 
1989.  The  former  Dean  of  Seton  Hall  Law 
School,  John  F.  X.  Irving,  was  seated  with 
Donald  R  Berman  and  three  other  candidates 
on  the  Board  of  Trustees,  announced  by 
memorandum  to  law  students,  on  March  25, 
1986,  (See  Appendix  D).  Students  were 
advised  by  memorandum  on  June  16, 1988 
that  the  former  Law  Professor  Irving  was 
elected  Chairman  of  the  Accreditation 
Committee  and  that  he  was  also  named 
Chairman  of  the  Board  erf-Trustees,  effective 
June  1, 1988,  (See  Appendix  E). 

On  April  8, 1988,  by  way  of  a 
memorandum  to  students  from  President 
Boland,  an  announcement  issued  advising 
that  an  agreement  was  entered  into  to  lease 
a  new  law  school  hdlity  in  downtown 
Lowell,  with  an  expected  occupancy 
scheduled  for  June,  1989,  (See  Appendix  F). 

A  memorandum  to  the  law  students,  dated 
October  21, 1988,  announced  that  former 
Senator  Paul  E.  Tsongas  was  seated  on  the 
Accreditation  Advisory  Board  "*  *  *  to  help 
guide  the  Sdiool  in  its  mission  to  serve  the 
oonununity  as  well  as  the  legal  community." 
In  the  same  memorandum,  Ms.  R^ina 
Faticanti  was  appointed  as  Student 
Representative  to  the  Board  of  Trustees,  (See 
Appendix  G). 

During  this  organizational 
juxtapoaitioning,  the  Commonwealth  SEA 
(Student  Bar  Association)  students  began 
lobbying  the  merits  of  Ccnnmonwealth 
School  of  L,aw  with  the  Board  of  Regents. 
Students  met  with  Dr.  Weston,  Vice 
Chancellor  of  the  Commonwealth  of 
Massachusetts  Board  of  Regents  on  March  10, 
1988.  The  dialog  of  the  meeting  seems  to 
indicate  that  Dr.  Weston  could  &nd  no  reason 
to  deny  accreditation  to  the  Commonwealth 
School  of  I^w  as  long  as  the  December,  1986 
inspection  recommendations  were 
remediated,  (See  Appendix  H). 

Following  the  fovorable  recommendations 
of  the  Visiting  Committee  on  Accreditation, 
which  was  conducted  in  November,  1988,  it 
appeared  that  the  administration  was 
committed  to  resolving  the  perceived  minor 
deficiencies,  in-house  turmoil 
notwithstanding.  There  was  a  move  afoot  to 
oust  the  founding  president,  Michael  Boland, 
by  some  members  of  the  Board  of  Trustees, 
some  feculty  and  some  students.  Persisting 
local  newspaper  articles  appeared 
questioning  the  moral  conduct  of  Mr.  Boland. 
In  early  spring,  1989,  the  Chairman  of  the 
Board  of  Trustees.  John  F.  X.  Irving 
suspiciously  resigned.  It  was  announced  that 
former  Senator  Paul  E.  Tsongas  became  the 
Chairman.  President  Michael  Boland  was 
apparenUy  discharged  or  resigned,  and  Ms. 
Margaret  Talkington,  Vice  President,  became 
President  of  the  School,  (See  Appendix  I). 

The  bases  for  these  changes  were  not  made 
clear  nor  were  the  changes  documented  for 
distribution  to  the  students.  The  general 
consensus  was  that  it  was  likely  initiated  by 
a  number  of  issues:  the  newspaper  articles; 
conflict  between  Boland  and  the  Lowell 
Planning  and  Economic  Development 
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Htittwb^  blood  «M4g£taB  the   ' 
oiifrwnbto  oomiDMitt  4wde^  OadMn. 
KMM  faiaiHjf  ind  wiiiw  itudnlt  pnvidiog 
wmogAil  IM  dtttartad  kionBitkia^tBd 
liim>wliMitnrtinYlriljiigTir«n  —*'»—* 
Ctom  tiw  walyii*  of  tM  npoft  ^M 
Appaadix  J).  At  this  Junctm.  it  appMiB  that 

dMdMl  br  powor  fKtk^ii  la  oidarto  9»U 

PaumTMiiH^  Ch^iBM  of  te  Bond). 
npMnd  bote*  dM  itn^nt  boify  MmotkM 
&fa^  tho  Mriy  pvt  of  (h0  ipriiig,  19e9 

III Ill  III  Tinnoir't— '•'*'"*' 

that  ite  Scbool  wDoU  1<B  aocnditad  and 
pmaaUy  aMuiod  the  ImhMliBg  wnkn 
SmI  teywoold  nootv«|dMir  Juris  Doctor 
dapMs  nd  qdoUfjr  to  t^k*  dM  MwMchuMtts 
Bar  cnniiMtian.  TwvhlB  iMmbnt  of  the 
MniardMarrwooftlM|fDiirhfln)w«f«tD 
coaqilato  dMir  itiiiUas  lijr  the  end  of  May. 

isee. 

It  aaana  that  with  thai  unaaatiiig  (rf 
Pmidant  Botand  want  (ha  financial 

I  to  auaWa  dMicoat  of  raquind 
Baaaiy  foF  aoopiditaoon. 

„_ I  awanldiatMr.  TaongH  and 

dM  Bo«d  ofTnialaoa  vfara  nagodadng  widt 
tewwon  CoDaga.  who  topiaaaad  an  Intawat 
in  abaofWi^the  Coannbawaalth  Schotd  of 
Law,  drivan  bjrtba  Lowfall  flnndal  podcaga 
aariiarnagodatad  by  B4l«d  and  oontinuad 
by  the  now  axacutivaa.  lAocording  to 
Infamation  tianamittel  by  Ragina  Faticanti. 
(tudant  mambar  of  tiwBoaid  «  Tnuteaa,  to 
die  ttudenti  in  tha  moSdia  following,  the 
new  Board  of  Tnislaaa  Wat  ooochiding  die 
nagotiadooa  of  die  fin^idal  plan  vrith  both 
developers  and  ofBdak  of  die  Qty  of  Lowell 
and  BmenoD  Ccrilage.  ' 

While  this  prooass  vSu  proceeding,  fanner 
Senator  Tsongas  was  aitpointBd  by  Governor 
KOchari  Dukakia  as  Prftident/Oiaimian  of 
die  Board  of  Ragsttts.  Nothing  was 
4(f.'i.nmni«H  rabdve  to  the  resignation  of  Mr. 
Ttangas  from  the  Bond  of  Trustees  of 
Conmoowealth  School  of  Law.  Shmdy 
thereafter  a  memoramkim  to  Commonvreelth 
ftudants,  dated  May  1#,  1989,  was  received 
from  Allen  E.  Koenig.  t*reaident  of  Emerson 
College,  announcing  tie  opening  of  Emerson 
School  of  Law ,  (See  Appendix  iC). 

The  senior  dass  didlnot  receive  the 
appropriate  Juris  DoctM  degree  in  May  of 
1989  as  Mr.  Tsongas  earlier  promised  so 
encour^ingty.  Whether  die  Senator's 
intantimis  may  have  baoi  sublimated  to  the 
negotiations  with  Em^son  College  is 
uDuuKmrn. 

Emerson  Law  School  published  a  catalog, 
which  was  provided  to  all  Commonwealth 
School  of  Law  students,  together  with  an 
admission's  application.  All  four  of  the 
students  appliM.  remitting  Uw  prescribed 
S40  applicati<ni  fee  arid  subsequenUy  an 
acceptance  fse  of  S40^.  Bmerscm 
acknowledged  acceptance  of  each,  bodi  by 
letter  and  through  endorsing  and  cashing  the 
respective  diecks,  (S^e  Appendix  L  for 
fpadmen  letter,  receitits  and  refunds). 

While  the  tiansitiot  from  Commonwealth 
School  of  Law  to  Emerson  was  in  progress, 
tnnouncements  weremade  appointing 
Donald  Barman,  ex  Ctanmonwealth  Sdtool  of 
Law  Trustee,  as  Deani of  Emerson  Law 
Sdmol,  Re^na  Paticeiti  as  an  administrative 


exacutive.  the  fomiar  Commoowealdi  Daan 
Judy  lackson  aa  Assodale  Dean  and  all  foil- 
Hmw  and  numarous  pait-tinie  feculty  were 
abaorbad  by  Emeraon.  (See  catalog  axerpt 

Appendix  M). 

On  Ai«ust  31, 1989.  die  Dean  of  Bmaraon 
Law  Sdiotd.  Donald  Barman,  aent  a  latter  to 
each  of  dw  students  advising  that  Bmeiaon 
Law  School  vrould  not  opea  While  diera  was 
an  expectation  among  die  students  diat  some 
farm  ol  intervention  midit  evolve  to  place 
the  students  at  anotheMaw  sdieol.  die  letter 
&tni  Dean  Barman  wras  die  last  official 
statement.  (See  Appendix  H). 

Tha  atudants  wrote  to  Mr.  Tsongu  as 
Chaliman/Preaident  of  die  Board  of  Regents 
on  September  8. 1989  and  again  on 
Novaaobar  21. 1989.  Mr.  Tsongas  did  not 
respond.  (See  Appendix  O  far  specimen 
letters). 


1.  b  the  Coonnonweofth  o/Mnsaochuaetts 
a  party  to  the  harm  and  in/urtous 
consaguenoes  taffend  bv  the  sfiidmts? 

It  would  seem  diat  in  legislating  an 
educational  policy,  the  Commonwealth  of 
Masaachusetts  designated  and  empowered  a 
Board  of  Regents  to"*  *  *  develop,  foeter, 
and  advocate  a  comprehensive  system  of 
public  higher  education  of  hi^  quality., 
flexibility,  responsiveness,  and 
accountability,"  (Title  n.  Chapter  ISA, 
Aimototed  Laws  ofMastadtusetts),  dearly 
assumed  a  responsibility  to  be  accountable 
for  the  educational  welfare  of  students 
attending  institutions,  whether  public  or 
private,  writhin  the  Commonwealth  of 
Massachusetts.  That  the  Boerd  of  Regents,  as 
a  group  and,  through  its  members, 
individually,  provided  encouragsment  to 
Commonwealth  School  of  Law  students 
(upon  which  they  relied),  sanctioned  visiting 
Commonwealth  School  of  Law  accreditation 
teams'  evaluations,  approved  of  the  merger  of 
Commonwealth  Sdiool  of  Law  into  Emerson 
College  and  the  creation  of  Emerson  Law 
School  (a  Commonwealth  of  Massachusetts 
accredited  school  of  hi^er  education  over 
which  the  Board  of  Re^ts  exercised 
iurisdiction),  and  permitted  the  closure  of 
Emerson  Law  School  by  its  oversight, 
negligence,  malfeasance,  misrepresentation, 
concealment,  and  denial  of  due  |»ocess 
inflicted  grave  and  irrevocable  lurm  to  the 
students  herein. 

Beyond  the  Board's  negligence  and 
suspected  mala  in  se  by  its  failure  to  protect 
the  welfare  of  Commonwealth  School  of  Law 
students  transfarred  and  accepted  by  the 
State^pproved  Emerson  College,  it  seems  the 
Board  was  negligent  in  its  statutmy 
responsibility  tmder  Tide  D,  Chapter  ISA, 
Section  5,  Annotated  Laws  of  Massachusetts. 

Emerson  College,  as  an  accredited  state 
educational  institution,  as  seen  by  its  action 
to  absorb/merge  Commonwealth  School  of 
Law  into  its  educational  institution,  was 
acting  with  the  approval  toid  full  knowledge 
of  the  Commonwealth  of  Massachusetts 
Board  of  Regents  of  Hi^er  Education, 
through  its  members  and  its  agent  Paul  E. 
Tsongas,  who  imowingly  permitted  and 
encouraged  Emerson  College  to  expand  its 
educational  ofEnings  throiigh  the 
Commonwealth  School  of  Law  takeover. 


placing  the  students  welfan  under  tha 
Board's  inifadtetion. 

TIm  students  are  presumed  to  be  protected 
by  tha  Laws  of  Maasadittsatts  a*  pnmulgatad 
to  dw  Board  of  Regents  of  HigbarBdncatiMi 
under  Chapter  ISA.  AnjMttrterf  idws  o/ 
MosaochuseMs.  bi  diat.  Bmaison  Cdkge  was 
imderdwiuriadiction  of  the  Board  of  Regents    - 
at  the  time  Emerson  accepted  the  students 
and  acquired  the  reaouroaa  of  the 
Commonvsealdi  Schod  of  Law. 

Tha  negUgenoa  and  inactioo  of  die  Board 
of  Raynts  to  protect  dte  interests  of  die. 
students  suggests  discriminatian  against 
them,  wherein,  the  Boerd  of  Regents,  by  its 
mandate,  ordinarily  does  act  to  protect  the 
intereats  of  students  within  the 
Commonweeldi  of  Maeaachuaetts.  It  is 
untenable  that  minority  students  should  not 
be  protected  as  other  students  in  the 
Gnnmonwealth  of  Maaaadmsetts. 

2.  Did  the  Bmenon  College  Board  <^    . 
Trustees  hove  a  stotufoiy  or  other 
lesponsOtOhy  to  the  students  harmed  by  its 
/hinirs  to  act  an  in  a  responsBJe  maimer  and 
was  thae  a  duty  to  protect  the  academic 
credentials  and  mm  juovisitms  to  insure 
Aat  the  furis  Doctor  degne  be  made 
avaSaUe  for  which  the  stuthnts  contracted 
and  made  goodfiuth  reliances  thereon? 

The  individual  members  of  and  the  Board 
of  Trustees  of  Emerson  College  are  seen  as 
sulked  to  the  provisions  of  Sections  9  k  10. 
Chapters  ISA.  Annotated  Laws  of 
h4auachusetts.  By  die  decision  (rfthe  Board 
of  Trustees  of  Emerson  College.  (Induding 
Emerson  Law  School  Division),  to  close 
Emerson  Law  School,  thus  abandoning  the 
students  and  depriving  them  of  educational 
oppcntunity,  ri^ts  of  appeal  and  due 
process,  it  would  seem  that  die  statute  was 
violated.  The  Board  of  Regents,  for  iU  failure 
to  oversee  and  protect  the  rights  of  the 
students,  would  appear  similarly  in  violation 
of  the  statute  for  its  failure  to  exercise 
regulatory  fiduciary  responsibility  to  the 
students  harmed  by  the  actions  of  the 
Emerson  College  Board  of  Trustees. 

3.  The  students  relied  on  the  promise  of 
former  Senator  Paul  E.  Tsongas.  by  which  he 
assured  the  graduating  class  that  each  would 
receive  the  Juris  Doctor  degree  and  that  those 
other  Commonwealth  Schod  of  Law  students 
would  be  contimied  in  a  law  propum,  does 
Mr.  Tsongas.  in  his  role  as  an  agent,  and  as 
President/Chairman  of  Ae  Massachusetts 
Board  of  Regents,  became  liable? 
It  seems  clear  that  Mr.  Tsongas. 
individually  and  as  an  agent  for  the  Board  of 
Regents  for  the  Commonwealth  of 
Massachusetts,  is  liable  for  breach  of 
contract,  for  failing  to  provide  Juris  Doctor 
degrees  promised  and  continuing  legal 
education,  misrepresentation  and  conflict  of 
interest  in  his  hinction  with  Lowell 
economic  development,  concealment, 
negligence,  and  in  circtmiventing  the  rightful 
due  process  to  the  students. 

The  evidence  seems  to  support  the  notion 
that  the  reason  Mr.  Taongas  became  involved 
was  due  essentially  to  hU  wish  to  enhance 
ecoomnic  development  in  Lowell,  (See 
Appendix  P).  Hist  bodiea  were  scattered  as 
a  consequence  of  this  venture  is  not  seen  as 
part  of  me  plan.  That  many  students, 
administrators,  and  facidty  were  harmed 
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seems  to  have  evolved  from  likely  pom 
judgment,  and  self-serving  motivations.  The 
telltale  trail  grew  out  of  an  economic 
development  plan,  to  control  of  die 
Commonwealth  School  of  Law  Board  of 
Trustees,  to  the  Board  of  Regents  of  the 
Commonwealdi  of  Massachusetts.  The 
welfare  of  die  individual  students  appeared 
inddental  and  did  not  seem  to  place  high  on 
the  roatCT  of  priorities,  thus  the  students' 
rights  were  neglected  and  abandoned. 

It  would  appear  that  Mr.  Tsongas  has  a 
statotory  and  fidudaiy  obligation  and 
raapoBSibility  to  the  students  as  a  member  of 
.  the  Board  of  Regents  and  a  dvil  professional 
responsibility  in  contract  due  to  groes 
negligence  in  which  the  students  were 
banned  by  reliance  on  his  promises,  resulting 
in  loss  of  their  property  interests. 

4.  Are  there  other  responsible  persons  who 
may  have  inteifsred  with  contract 
performance,  been  contributorily  negligent, 
and  caused  the  denial  of  due  process  rights 
to  the  detriment  of  the  students  and  against 
whom  action  may  be  taken? 

Yes,  the  folknving  played  a  role  for  which 
they  may  have  liability: 

Honorable  Michael  Dukakis— In  appointing 
Paul  Tsongas  to  the  Board  of  Regents, 
was  undoubtedly  aware  of  the 
Commonwrealth  School  of  Law 
accreditation  agenda  and  Mr.  Tsongas' 
role  dwrein. 

Dr.  Allen  E.  Koenig,  former  president  of 
Emerson  College,  for  gross  negligence, 
breach  of  contract,  and  denying  due 

Ecess  rights  to  the  students  because  of 
representations  that  led  to  the 
abeorption  of  Commonwealth  School  of 
Law,  the  closing  of  Emerson  Law  School, 
and  denial  of  educational  opportimity 
earlier  guaranteed  and  Juris  Doctor 
degree  conferral  expected  by  the 
students. 

Mr.  Michael  Boland,  former  president  of 
Commonwealth  School  of  Law,  for 
innocent  misrepresentation, 
nondisclosure,  and  breach  of  contract  for 
abandoning  his  contractual 
responsibility  to  provide  the  legal 
education  promised. 

Ms.  Margaret  Talkington,  former  president  of 
Commonwealth  School  of  Law,  for 
iimocent  misrepresentation, 
nondisdosure,  and  breach  of  contract  for 
abandoning  her  contractual 
responsibiUty  to  provide  the  legal 
education  promised. 

Mr.  Donald  Berman,  Acting  Dean,  Emerson 
Law  School  and  member  of  the  Board  of 
Trustees  of  Commonwealth  School  of 
Law,  tor  negligent  misrepresentation, 
conflict  of  interest,  concealment,  breach 
of  contract,  contract  performance 
interference  and  denial  of  due  process 
rights  to  the  students  because  of  the 
events  and  his  positions  previously 
stated. 


Ms.  Judy  Jackson.  Commonwealth  School  of 
Law  Dean  and  Associate  Dean  of 
Emerson  Law  School,  for 
misrepresentation,  conflict  of  interest, 
concealment,  contract  performance 
interference  and  denial  of  due  process 
rights  to  the  students  because  of 
oppratunism  and  likely  self-serving 
motivations. 

Ms.  Regina  Faticanti,  student  representative 
to  the  Board  of  Trustees,  Commonwealth 
School  of  Law,  and  agent  for  Emerson 
Law  School,  for  negligent 
misrepresentation,  conflict  of  interest, 
concealment,  and  contract  performance 
interference.  Ms.  Faticanti,  because  of 
perceived  self-interest  and  personal 
ambitions,  is  seen  as  not  having  folfilled 
her  responsibilities  in  adequately 
representing  the  students. 

Mr.  Roland  Hu^es,  president  of  the  Student 
Bar  Association  of  Commonwealdi 
School  of  Law  for  innocent 
misrepresentation,  concealment  and 
contract  performance  interference  for 
failing  to  properly  apprise  the  students 
of  important  infcwmation  and  events 
affecting  Commonwealth  School  of  Law 
and  abandoning  responsibility  as  an 
elected  student  representative. 

Mr  Stephen  Moses,  president  of  the  Senior 
Graduating  Clws  of  Comnionwealth 
Schocrf  of  Law  for  innocent 
misrepresentation,  concealment  and 
contract  performance  interference  for 
failing  to  properly  apprise  the  students 
of  important  events  and  informatton 
affecting  their  status  and  abandoning 
responsibility  as  an  elected  student 
representative. 

Ai^Ucable  Stalntaa 

U.S.  Const  amend.  1 

U.S.  Const  amend.  14  Section  1 

42  U.S.C  Section  1983  (1976) 

Annotated  Laws  of  Massachusetts 

Chapter  ISA,  "Board  of  Regents  of  Higher 

Education." 
Section  1.  Board  of  Regents;  Purpose  and 

Responsibility. 
Section  3.  Institutions  under  Board  of 

Regents. 
Section  4.  Officers  and  Employees. 
Section  S.  Powers  and  Duties. 
Section  9.  Boards  of  Trustees  of  Individual 

Institutions. 
Section  10.  Powers  and  Duties  of  Boards  of 

Trustees. 
Chapter  93A,  "Consumer  Law." 
Chapter  151A,  "Fair  Educational  Practices." 
Section  3.  Petition  Alleging  Unfair 

Practice. 

Discwasion 

Students  at  iiutitutions  of  higher  education 
were  not  afforded  meaningful  legal 
protection  until  Frank  v.  Marquette 
University.  24S  N.W.  125.  (1932),  (one  of  die 
first  cases  to  hold  that  a  private  university 
could  not  act  arbitrarily  or  unreasonably  with 
regard  to  its  students).  Two  leading  cases 
removing  immunity  and  allowing  studento  to 
take  action  against  schools  are  Dixon  v. 
Alabama,  294  F.2d  ISO,  (1961)  Healyv. 
fames.  408  US.  169.  (1972).  In  die  latter 


Hso/y  case,  the  Supreme  Court,  in  a 
commentary  by  Justice  Powell  proffered  "At 
the  outset  we  note  that  steto  colleges  and 
univenities  are  not  endaves  immune  from 
the  sweep  of  the  First  Amendment"  Justice 
Douglas,  in  support  of  the  same  opinion. 
advocated  the  students'  need  for  nrst 
amendment  protection.  Both  decisions, 
Dixon  and  Healy,  indicate  that  school 
authorities  no  longer  have  unilateral 
authority  to  take  vbitrary  actions  against 
students,  especially  when  these  actions 
violate  the  constitutional  or  legal  rights  of  the 
students.  In  Baldwin  v.  Zoradi.  123  Cal. 
App.3d  175,  (1981),  a  California  court 
removed  the  perceived  legal  assiunption  that 
colleges  and  universities  exercises  power 
over  student's  rights. 

1.  Mandatory  legal  precedents  have  been 
established  recognising  that  students  are 
protected  by  contract  uteory  as  consumers  of 
edaaAional  services. 

Courts  have  held  that  because  of  their 
expenditure  of  time  and  money,  students  are 
entitled  to  the  same  protection  afforded  in 
other  consumer  situations,  such  as 
consumers  of  commercial  products.  See 
Cahn,  "Law  in  the  Consumer  Perspective," 
122  U.L  Rev.  1  (1963),  and  Chapter  93A, 
Massachusetts  General  Laws  Annotated. 
Students  expect  to  be  treated  reasonably: 
when  these  expectations  are  not  met,  they 
seek  [Ht>tection  from  the  judicial  and 
legislative  systems.  See  "Consumer 
Protection  and  Higher  Education — Student 
Suite  Against  Schools,"  37  Ohio  St.  LJ.  608, 
(1976).  Studente  bringing  actions  are  seen  as 
relying  upon  contract  theory,  which  the 
courts  seem  to  favor  when  finding  for 
students.  This  contract  theory  suggests  an 
express  or  implied  contract  exists  between 
the  studente  and  the  school.  In  Anderson  v. 
Regents  of  Univ.  of  Cal..  22  Cal.  App.  3d  1. 
(1972),  the  court  ruled  that  by  the  act  of 
matriculation  and  payment  of  fees,  a  contract 
between  the  student  and  the  stete  is  created. 
While  Anderson  may  have  limited  the  ruling 
for  stete  schools,  Zumbrin  v.  Univ.  of  So. 
Cal.,  25  Cal.  App.  3d  1,  (1972),  held  that  a 
private  university  was  contractually  liable  to 
students.  Oral  representations  of  school 
agente  become  terms  of  the  contract  and  were 
held  binding  on  the  school  in  Hea'y  and 
Blank  v.  Board  of  Higher  Education.  273 
N.Y.S.2d  796.  (1966)  and  see  generally 
Calamari  ft  Perillo,  "Law  of  Contracte,"  16- 
1  to  -6,  at  581-88  showing  specific 
enforcement  of  the  contract  will  be  permitted 
where  a  student  can  show  that  damages 
resulting  from  the  breach  are  inadequate  to 
compensate  for  the  loss  and  what  was 
bargained  for  was  unique.  [Where  this  is 
shown]  courts  have  required  that  degrees  be 
awarded  to  studente. 

In  Zumbrun.  supra,  and  Lowenthal  v. 
Vanderbilt  Unhr..  7  J.  Coll.  6r  Ul,  191,  (1981). 
the  obligations  of  a  higher  educational 
institution  is  seen  as  contractual  to  provide 
the  curriculum  promised  and  that  the 
essence  of  the  implieo  contract  is  good  faith 
and  reasonableness,  see  also  Olsson  v.  Board 
of  Higher  Education,  402  N.E.2d  1150, 
(1980). 

Studente,  in  some  cases  and  in  order  to 
prevent  a  school  from  withholding  degrees, 
have  used  the  estoppel  theory,  see  Olsson. 
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Hao/y.  and  Bftnifc  nipra.  IIm  bwlt  for 
■pp^iiV  d»  MkmpM  dMO^  ia  dial  the 
pranniw  (ooirtncU  U I  rapiMniMfoo  from 
dM  tdnca  that  if  the  ftodfat  UlowB  a 
ptaacribad  oo«iraa  of  condilct.  he  will  be 
gtvan  a  datfae  evidendnt  his  academic 
acoompUmnMnta.  If  the  toideat  receives 
such  lapwaantttion  from  4  q»«Bfl»<i  acltool 
offidaL  the  student  will  t^  upon  it  Laatly, 
a  student's  reliance  uptm  iuch  leptesentation 
fmm  a  achool.  is  dear  by  Mis  expendituie  of 
money  for  feee.  the  puiwit  of  a  praacribed 
cuirioifaim,  the  farcnaing  bf  other 
opportunitiee,  and  wa  oolmitaient  to 
complete  that  school's  pwMram.  See  Calamari 
&  Perillo.  Section  6-1 ,  at  92. 

Financial  extancy  of  a  School  is  not  a 
whidly  viaMe  Menae  of  iiipossiUli^rto 
perform  aa  may  likely  be  mdcad.  In  Antti 
V.  MontBoa,  464  F.Supp.  i  86,  (1979),  the 
cooit  held  Oat  finandal «  dgency  alleged 
was  not  sufficient  to  show!  impoMibility  of 
performance  and  incnase^  coets  of 

I  are  not  suffliient  to  excuse 


Where  unsmnarionabiMty  may  surfiKe, 
paiticularty  seen  in  edoci|ion  caaes.  a 
contract  of  adhesion  exists  wdiere  there  is 
^oss  overall  ane-sidedne#e  of  gross  one- 
•idednaes  of  a  term  disclaiming  a  wnnnty. 
itmtthig  damages  or  grant^  procedural 
advanlagas.  If  the  clause  j^lacee  a  peat 
hardship  cr  rislc  upon  tbe|party  in  the  weaker 
bargaining  poaition,  it  nnlst  be  shown  Ae 
provision  was  explained  io  the  weaker  party 
and  came  to  his  knowledge.  A  real  and 
voluntary  "meeting  of  th«  minds."  not 
merely  an  obfective  meet^  must  be  proved. 
See  Calamari.  Section  »-40.  at  325  and 
Mtever  V.  ytmerican  0£/  So..  276  N£^d  144, 
(1971).  ' 

In  Panto,  supra.,  the  c#uit  proliibited  a 
public  school  from  terminating  a  program 
due  to  insufficient  fundiiig  from  me  state, 
ruling  that  the  pmgrem  vsu  unique  and  to 
terminate  would  interfnq  with  the 
completion  of  an  ongol 
Edenv.  Boonfof 


prugranii  In 
t.374N.Y.SJd66e. 
a  program  because 
court  held  that  the 
lent  immediate 
abrogating  its 
itial  students.  A 


(1975).  SUMY 

of  tinandal  fgoblems. 

state  could  not  show 

monetary  savings  to 

existing  contracts  with  __ 

private  college  was  denl41  the  right  to 

terminate  a  program  in  GbAan  v.  College  of 

PhamaceutictU  Science.  322  N.  Y£Jd  909. 

(1972).  where  the  court  Ii^ld  that  students  in 

the  program  tiad  a  contractual  ri^t  to 

continue  their  studies  ua|til  graduation. 

Any  delBnses  if  impos^biuty  to  perfbim 
would  likely  tum  on  the  educational 
institution.  Many  court  decisions  hold  that  a 
party  may  not.  by  thU  own  conduct,  create 
the  event  causing  impossibility  or 
impracticability  of  perfotmance.  Rather,  the 
promisor  must  make  all  feasonable  efforts  to 
avoid  the  "impossibility,"  See  Johnson,  "The 
Problems  of  Contraction;  Legal 
Considerations  in  University  Retrenchment," 
10  /J.  »  Educ.  269,  (1960).  In  Behrend  v. 
State.  379  N£Jd  61 7.  (i977).  the  court  put 
schools  on  notice  by  its  decision  requiring 
performance  that  where|it  is  difficult  if  not 
impossible  for  students  i  o  transfsr  to  another 
college  or  university  wit  i  credit  for  work 
completed  elsewhere,  the  court  would  view 


close  scrutiny  the  oUigation  of  sdioola  to 
provide  students  witii  an  opportunity  to 
complete  their  education,  niid  to  provide  die 
education  at  the  lavd  which  was  reasonably 
expected. 

2.  Nef^tgence  and  mmepretentation 
are  two  tort  actions  which  students  may 
tue  against  hi^wr  educational 
instibitions  to  seek  recovery. 

The.tort  doctrine  of  negUgence  has  been 
used  by  students  to  hdd  a  school  through 
its  sgsnts.  negligant  for  fidling  to  act 
reasonaUy  in  acoocd  with  its  duty  do 
adequateqr  provide  aervices  assodatied  with 
such  institution.  See  Zumbrun  and  Behrend, 
supra.  W.  Ptosaer,  in  "Handbook  of  the  Lew 
of  Torts,"  Section  92.  at  613-22,  notes  that 
the  duties  impoeed  in  tort  are  thoae  impoeed 
by  the  law,  baaed  primarily  on  social  policy, 
and  not  necessary  upon  the  will  or  intention 
of  the  parties:  they  are  owed  to  all  those 
within  the  range  of  harm.  The  damages  in 
tart  require  diat  the  damages  be  proximately 
cauaeo  by  the  defendant's  act.and  dainages 
are  availri>le.  Prosser.  Section  31.  at  145.  also 
indicates  diat  a  sdraol  has  a  duty  to  protect 
its  students  fitxn  unreasonable  risks. 

Massachiisetts  Educational  Stamtes  require 
private  schools  to  meet  certain  minimum 
requiremoits  to  operate.  Consumer 
protection  in  higher  education  services  is 
covered  by  Massachusetts  Consumer  Statutes 
for  the  purpose  of  evoiding  abusive  practices. 

3.  Violation  (^students'  civil  rights  and 
property  interest  amy  be  the  bases  for  actions 
used  agairtst  a  public  or  private  ewwational 
institution. 

Rights  guaranteed  by  the  first  and 
fourteen^  amendments  to  the  U.S. 
Constitution  which  are  denied  by  institutions 
of  higher  education  may  be  challenged  at  law 
where  civil  liberties  regarding  bee  speech 
and  procedural  due  process  are  concerned. 
See  Olswang,  Cole  ft  Wilson,  "Program 
RUminatinn,  Financial  Emergency  and 
Student  Rights."  9  J.  Coll.  »  U.L  1 70.  (1982). 

In  Peretti.  supra.,  the  court  found  that  an 
implied  contract  existed  within  the 
fourteenth  amendment's  protection  if  there 
was  a  violation  of  a  ri^t  protected  by  the 
Constitntion.  The  court  held  that  where  an 
administrative  body's  act  making  the  exercise 
of  a  ImbI  right  impossible,  a  federal  question 
existedToisivang  notes  that  property  interest 
cannot  be  denied  without  due  process. 

Again,  in  Peretti.  supra.,  and  Hall  v. 
Unnersity  of  Minnesota.  530  F.  Supp.  104. 
(1982).  the  courts  held  tint  students  must  be 
provided  with  process  commensurate  with 
the  rights  aflected.  Students  have  a  private 
interest  at  stalce  in  their  continuing 
education.  The  education  is  necessary  for 
careers  they  plan  to  pursue  upon  graduation. 
The  student  is  deprived  of  that 
interest  *  *  *  if  programs  are  terminated, 
*  *  *  Robert  R.  DeKoven,  "Challenging 
Educational  Fee  Increases,  Program 
Termination  and  Deterioration,  and 
Misrepresentation  of  Program  Quality:  The 
Legal  Rights  and  Remedies  of  Students,"  19 
Cal.  Western  L  Hev..  467-506,  (Summer. 
1983). 

4.  Boards  of  trustees  of  Institutions  of 
hif^er  education  within  the  Coaunonwealth 
of  Massachusetts  are  delegpted  fiduciary 
responsibility  by  the  Massachusetts  Board  of 


ttegmtsand,  by  virtue  of  thetdtarter.  have 

pomertodet^ffatetoAeddefexecathn 

(^tosr^Aeinsthation. 

The  courts  in  0ahrend  and  Peietti  supra., 
on  tarminaHon  caaaa,  etc.,  found  diat  staii 
educational  mquireraents  to  qualify  the.  jf  ;•-"' 
studmttotakaastataoxaminatian  ^ 

established  a  dui^  on  tha  part  of  the  schools 
to  provide  diat  level  of  educatkoD.  As  here,     ,- 
the  student*  in  caaes  examined  showed  that    , 
die  schools  acted  unreasonably,  and.  as  a 
result  of  misoonduct  caused  undue  rid:  of 
hnm  to  dw  student  and  the  injury  was 
praximataly  caused  by  the  acts  of  the 
scbools.  Thus,  vridi  the  powers  of  audiority 
vested  in  schools  by  a  state  indult  so  alao  the 
responsil^lity  issues  to  those  officials  to 
protect  the  r^ts  of  students. 

Institutional  reraonsibility  for  educational 
policy  is  statutorily  derived  frinn  the 
audiority  given  the  Massachusetts  Board  of 
Regents  under  the  provisions  of  Sections  1  ft 
5,  Chapter  ISA.  "Board  of  Regents  of  Higher 
Education,"  Armotated  Laws  of 
Massachusetts.  The  power  to  delegate  policy 
and  fiduciary  responsibility  to  Bonds  of 
Trustees  of  individual  institutions  is 
mandated  by  Section  9,  of  Chapter  15A,  and 
Section  10  promulgates  the  powers  and 
duties  of  individual  Board  of  Trustees. 
Section  1  reads  in  part: 

*  *  *  to  advocate  a  comprehensive 
system  of  *  *  *  education  of  high  quality, 
flexibility,  responsiveness,  and 
account^ility.  *  *  *  To  achieve  these  goals 
it  shall  be  the  responsibility  of  the  board  of 
r^ents  to  preserve  and  promote  *  *  *  the 
highest  level  of  academic  quality  to 
comnmnity  services  activity. 

5.  TTie  Board  of  Regents  of  the 
Conunonweahh  of  Massachusetts  exercises 
regulatory  powers  over  colleges  and 
universities  within  Massachusetts. 

Section  3,  Chapter  15A,  "Board  of  Regents 
of  Hi^tor  Education,"  Annotated  Laws  of 
Massachusetts,  specifically  states,  "The 
board  of  regents  of  higher  education  shall  be 
the  governing  authonrity  of  the  system." 

Court  decisions  supporting  tUs  governing 
power  may  be  fiound  in  Hamilton  v.  Regents 
of  the  University  of  Cal..  293  U.S.  245.  (1934). 
Keyishian  v.  Board  ofRegpnts.  385  U.S.  589. 
603  (1967),  and  Blatik.  Galton,  and  Zumbrun 
supra.,  which  establish  standing,  authority  to 
regulate  state  educational  statutes,  and 
provides  a  source  of  remedy  for  students 
seeking  relief  from  state  ({vivate  and  public) 
institutions  of  higher  education. 

6.  The  Board  of  Regents  of  the 
Coaunonwealth  of  Massachusetts  has  the 
authority  and  duty  to  grant  degrees  and 
transfer  students  to  outer  instUutiiais  when 
a  controversy  exists. 

Among  the  "Powers  and  Duties"  of  the 
Board  of  Regents  of  the  Commonwealth  of 
Massachusetts,  (Section  5,  Chapter  ISA, 
"Board  of  Regents  of  Higher  Education," 
Annotated  Laws  ofMassadiusetts),  are: 

5.(a).  to  confer  upon  the  boartls  of  trustees 
the  power  to  award  certain  degrees  to 
persons  who  have  satisfactorily  completed 
degree  requirements. 

5.(b).  in  addition  to  the  degrees  authorized 
to  be  awarded  under  clause  (a),  the  board  of 
regents  may  approve  the  awrarding  of  certain 
other  degrees  and  may  define  and  authorize 
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new  fiinctions  or  new  programs:  or 
consolidate,  discontinue  or  transfer  existing 
functions,  educational  activities  and 
programs;  and  may,  after  public  hearing  and 
submission  of  a  written  report  to  the  clerlu 
of  the  house  of  representatives  and  the 
senate,  by  a  two-diirds  vote  of  the  fiill 
membership  of  the  board,  consolidate, 
discontinue,  or  transfer  divisions,  schools, 
stations,  colleges,  branches  or  institutions  as 
it  deems  advi^te. 

5.(t).  develop  and  imfdement  a  transfer 
compact  for  the  purpose  of  fiKilitating  and 
fostering  the  transfer  of  students  without  the 
loss  of  academic  credit  or  standing  from 
one  *  *  *  institution  to  another. 

5.(u).  shall  establish  an  affirmative  action 
policy  and  implement  a  program  necessary  to 
assure  conformance  with  such  policy 
throughout  the  system 


First  Option  for  Remediatioh 

1.  A  Commonwealth  of  Massachusetts 
Legislative  Act  designed  to:  (Following  St. 
George's  Medical  School  (Grenada)  model). 

a.  Award  Juris  Doctor  degrees  to  the 
eligible  Commonwealth  School  of  Law 
seniors  who  completed  the  eighty-four  (84) 
credit  hour  requirements  for  graduation  and 
certify  the  class  to  take  the  Massachusetts  Bar 
examination. 

b.  Arrange  to  place  all  other  students  in  a 
Commonwealth  of  Massachusetts  accredited 
law  school,  such  as  Southern  New  England 
School  of  Law,  allowing  credits  earned  to  be 
protected,  transfarred,  and  remain  intact. 

2.  Legislative  action  authorizing  the 
iudiciary  to  allow  bona  fide  graduates  of 
Commonwealth  School  of  L,aw  and/or 
Southern  New  England  School  of  l.aw  to 
apply  for  admission  to  the  Massachusetts 
Bar. 

Second  Option  for  Rentediation 

1.  Enroll  all  Commonwealth  School  of  Law 
students  in  a  Commonwealth  of 
Massachusetts  accredited  law  school,  such  as 
Southern  New  England  School  of  Law: 

a.  Require  those  Commonwealth  School  of 
Law  students  who  completed  in  excess  of 
eighty-four  (84)  credits  to  complete  no  more 
than  six  (6)  additional  credits  at  a  cost  not 
to  exceed  $3,000  and  be  awarded  the  Juris 
Doctor  degree  at  the  end  of  the  study 
semester. 

b.  Enroll  all  other  Commonwealth  School 
of  Law  students  in  the  same  institution 
without  loss  of  credits  earned. 

2.  Legislative  action  authorizing  the 
judiciary  to  allow  bona  fide  graduates  of 
Commonwealth  School  of  Law  and/or 
Southern  New  England  School  of  Law  to 
apply  for  admission  to  the  Massachusetts 
Bar. 

Cora  Anderson 
James  B.  Healy 
Melvin  Clark 
Keidi  WUson 

Willi—  A.  Slanmayer.  AMemay  at  Uw, 
(70S)  756-3432, 756-5227  VMail 


P.O.  Box  15,  Great  Falls  VA  22066 
July  10, 1995. 
Hon.  Joel  Klein.  Esq., 

Deputy  Assistant  Attorney  General.  Antitrust 
Division,  U.S.  Department  of  fustics. 
Washirtgton,  D.C. 

Dear  Mr.  Klein:  This  letter  is  prompted  by 
the  article,  "ABA  Setties  Antitrust  Case  Over 
Certifying  Law  Schools."  THE 
WASHINGTON  POST  (June  28, 1995),  page 
A2. 

I  wish  to  commend  you  and  the 
Department  for  your  action  in  this  matter.  As 
a  former  law  professor  (Georgetown,  Indiana; 
see  enclosed  resume)  who,  during  the  period 
1974-1984,  was  actively  engaged  in  an 
attempt  to  start  a  new  law  school,  I  was  very 
familiar  with  the  American  Bar  Association's 
"standards"  of  accreditation  and  the  persons 
they  used  to  enforce  them. 

Based  on  personal  experience,  as  well  as 
conversations  with  other  legal  educators  who 
dealt  with  the  ABA  during  those  years,  I  can 
confidently  state  that  the  Justice 
Department's  position  is  entirely  coirect.  In 
my  opinion,  many  of  the  "standards"  were 
irrelevant  to  quality  legal  education;  they 
were  in  some  cases  vague;  and  often  they 
were  applied  arbitrarily. 

Had  resources  been  available,  others  would 
have  brought  the  antitrust  suit  before  Dean 
Lawrence  Velvel  finally  did.  What  concerns 
me,  however,  is  the  quote  from  George  ^ 
Bushnell  not  admitting  even  a  molehill  of 
fault  when  the  record,  if  properly  built, 
should  be  a  mountain  of  evidence  that  Dean 
Velvel  is  entirely  correct.  My  hunch  is  that 
ABA  being  dragged  "kicking  and  screeming" 
into  admitting  the  abuse,  wUi  resist  real 
change. 

I  could  provide  some  additional  insight,  if 
you  wish  it,  into  the  mentality  of  the  ABA 
accreditation  people  during  the  period 
mentioned.  If  you  would  like  to  have  a  short 
meeting,  just  give  me  a  calL 

Very  truly  yours, 
William  A.  Stanmeyer 
Curriculum  Vitae:  WILLIAM  A. 

STANMEYER.  ESQ. 
Education: 

A.B.,  1956,  magna  cum  laude;  M.A., 
Philosophy,  1962;  Graduate  Study. 
Northwestern  University.  1962;  J.D., 
DePaul  University  CoU^  of  Law,  1966. 
Lega7  Activities  and  Associations: 

Admitted,  Illinois  Bar,  1966;  Virginia  Bar, 
1980 

Private  Practice  of  Law,  Illinois.  1966-68 

Associate  Professor  of  Law,  Georgetown 
University  L,aw  Center.  1968-72 

Arbitrator,  American  Arbitration 
Association,  1972-1995 

Associate  Professor  of  Law  (tenured), 
Indiana  University  School  of  Law,  1974- 
80 

President,  Lincoln  Center  for  Legal  Studies, 

Private  Practice  of  Law.  Virginia,  1985  to 
present.  Wilb,  Trusts,  Family 
Partnerships 
Cfvic  and  Other  Professional  Activities: 

American  Bar  Association:  Member, 
Special  Committee  on  Youth  Education 
for  Citizenship.  1970-73;  Consultant, 
Criminal  Law  Section,  1970-72 


Public  Lectures:  at  major  universities, 
including  Harvard.  Univ.  of  Cincinnati, 
Notre  Dame 
Virginia  Bar  Association:  Member  since 

1980 
Consultant,  fields  of  Business 
Development,  Financial  Analysis, 
Income  Diversification 
Administrative,  Fund-Raising  Experience: 
Managed  numerous  Institutes  and 
educational  projects  raised  over 
$1,000,000  for  various  education 
programs 
Publications: 
Two  Books 

Over  twenty  scholarly  articles,  in  the  Law 
Reviews  of  such  law  schools  as:  George 
Washington,  Indiana  University,  and 
Hastings  College  of  Law 
Numerous  serious  "op  ed"  pieces,  in  such 
newspapers  as:  the  Miami  Herald,  the 
Chicago  Tribune 
Family  and  Personal: 
Married  to  the  former  Judith  Aim 

Heitzmann  of  Chicago 
Five  children,  ages  15  to  26 
Residence:  325  Club  View  Drive.  Great 

Falls  VA  22066 
Office:  P.O.  Box  15.  Great  Falls  VA  22066 
Phone:  Office  (703)  790-5400;  direct  line 
(703)  759-3432;  voice  mail  (703)  759- 
5227 
August  26. 

Mr.  Klein:  Congratulations  on  the  ABA 
Consent  Degree!  It  has  been  long  overdue. 
Two  points,  however,  need  to  be  made:  (1) — 
The  reporting  requirement  for  Jim  White  to 
Bob  Stein  is  ineffective  •   *  •  simply  because 
Stein  &  White  are  close  friends  and  there 
will,  thus,  be  litUe  real  su(>ervision  of  White 

*  •  •    he  will  do  what  he  wants  to.  (2).  You 
should  take  a  sf>ecial  look  at  White's 
relationship  with  Indiana  University.  Here  is 
a  real  conflict  of  interest  '  *  *  he  is  listed 
as  a  Professor  of  Law — supposedly  with  half 
of  his  salary  coming  from  the  Law  School 

*  *  *  but  he  has  not  taught  in  over  20  years 
and.  his  whole  salary,  came  from  the  Law 
School  budget  until  the  then-Dean,  William 
Harvey,  put  his  foot  down  and  stopped  this. 
It  is  speculated  that  the  Law  school  now  pays 
for  White's  University  salary  totally.  Doesn't 
is  seem  odd  that  an  educational  unit  that 
profits  from  the  accrediting  agency  is  running 
the  show?  Why  not  let  the  ABA,  itself,  pay 
for  all  of  White's  salary??  Jerry  Bepko.  the  lU- 
Indianapolis  Chancellor,  has  had  a  sweet- 
heart arrangement  with  White  for  years! 
Please  investigate  these  two  points  and 
maybe  amend  the  Consent  Degree  *  *  * 

Thanks 
4  Concerned  Lawyers 

Frederick  L.  Judd,  Attorney  at  Law,  (714) 
852-1000  X257,  (714)  261-5481  (fax) 

2181  Dupont  Drive,  Irvine.  CA  92715 

Septembers,  1995. 

Mr.  John  Greaney. 

Computers  and  Finance  Section.  U.S. 

Department  of  Justice,  Antitrust  Division, 

555  4th  Street  N.W.,  Room  9903, 

Washington,  DC  20001 
Response  to  proposed  Final  Judgment  in 

United  States  of  America  v.  American 

Bar  Association 
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'  Mr.  Graney:  tba  purpoM  of  this 

iMMr  is  t»  provide  t^  Daputnwnt  of  ^lrtice 
witk  written  cammaifs  with  racpsct  to  the 
prapoeed  final  {udgnpnt  ia4ie  USA  v. 
AoMTicn  Bar  Aasodf tioo.  Qvil  ActioD  No. 

95-1211  next. 


While  die  fine] 
widiaoawiasuef 
Pinal  IndBBeat 
certain  otter  pr 


eppeaif  to  deal 
_^' believe  dMt  the 
_.  adequately  reaolve 
tibat  iMoh  in  very 


enticompetitive  and  ^iacriminatocy 
cooaeqiiencefc  I  do  nit  know  if  tbeee  issues 
have  been  revie%««d  By  the  Department,  but 
the  final  judgment  skiDukl  take  diem  into 
account 
I  refsr  primarily  to  the  accreditatioa 

standards  <rf  the  ABA  which  appear  to 
require  that  law  schotris  set  schedules  in 
such  a  way  as  to  minfmiae  the  amount  of 
time  that  ell  student^  can  work  while 
attending  law  sehooll  and  even  more,  nearly 
make  impoesible  out$ide  work  durii^  a 
student's  first  yeer.  I  do  iwt  understand  any 
rational  basU  far  thisj  practiCB,  and  believe  its 


primary  efiiact  is  to  minimixe  the  entrance 
1  diose  who  would  ^~ 
L  their  way  through 


, ^ is  to  mil 

into  the  profession  Of  diose  who  would  have 
■  --worir   •  -— 


toordiooee-to 
their  legal  education. 

While  testimonial  bvidence  is  not 
necessarily  as  relevant  as  would  be  statistical 
verification  of  my  claims,  I  will  tell  you  that 
in  1M2,  BYU  law  School  refused  to  allow 
me  to  work  into  a  scltedule  that  would  allow 
me,  a  CPA,  a  reason4ble  (i.e.  three  hour  or 
neater)  block  of  tim#  during  every  school 
day  in  which  I  could  complete  outside  woric 
for  clients.  I  rsmemlier  discussing  the 
situation  with  the  Assistant  Dean,  who 
admitted  that  such  d  schedule  could  have 
been  completed,  bull  that  the  American  Bar 
Association  would  d^nsider  it  a  negative 
fKtor  in  BYU's  aca^itation  process  if  they 
were  to 'accommodate  my  schedule. 

I  understood  the  reason  far  the  scheduling 
difficulty  wras  an  A9A  modamation  that 
first-year  students  needed  to  concentrate  on 
studies,  and  not  on  #utside  work,  and  that 
scheduling  daises  A  SKX)  am.  IIKX)  am,  2KX) 
pm  and  a  study  groi^p  at  6:00  pm  would 
cause  students  to  fcou  on  the  law,  avoiding 
the  certain  distracti^s  inherent  in  earning  a 
living.  Ho«raver,  th^  groups  that  connegated 
around  study  caneli  seldom  (until  "finals" 
weeks)  discussed  tfab  recent  contract,  torts 
or  property  law  oonbepts.  but  instead,  their 
conversations  inevi^bly  rotated  toward 
movies,  television,  iports.  BYU  polides.  and 
the  national  championship  faottiall  team. 

The  eflsct  of  dw  |lBA  policy  was  obvious: 
1  could  not  learn  betause  carrel  conversations 
were  usually  not  at«iut  the  law,  and  I  could 
not  earn  because  I  Qould  not  find  appreciable 
blocks  of  time  in  which  to  make  money. 
Ironically,  my  gradta  probably  sufhred 
because  I' would  mfs  a  class  when  I  felt  it 
financially  necessafy  to  service  a  dient,  or 
when  1  vrould  ivorlt  late  at  night,  which  some 
expert  at  the  ABA  erotild  probably  admit  was 
not  helpful  for  my  dass  attentiveness  during 
the  daj^ime  sessions. 

I  was  able  to  make  it  through  law  school, 
but  I  believe  the  eflKt  of  the  baseless  ABA 
regulation  is  to  extrude  others  without  the 
ri^  combination  #f  sufiident  means, 
earning  capadty  04  desire  to  get  through  law 
school,  and  I  am  sure  that  the  practice 


arbitrarily  reduces  entrance  into  the 
profession,  of  studento  generally 
(antiaMnpetitive)  and  especially 
economically  disadvantaged  classes 
(discriminatHy). 

I  believe  the  number  of  hours  of  outside 
work  had  little  to  do  with  my  ^Uity  to  study 
or  learn.  Law  schools  should  be  ride  to 
determine  compliance  with  assignments  and 
deadlines,  and  to  appropriately  measure  class 
learning  if  they  administer  fair  and 
.comprehensive  examinations.  In  my  case,  I 
woriced  more  than  the  allowed  number  of 
houn,  but  still  graduated  in  the  top  10%  of 
my  class,  while  presumably  those  vrbo  knew 
the  names  and  achievements  of  the  football 
players  did  not  I  did  not  lose  the 
opportunity  for  the  quality  education  BYU 
Law  School  offsred. 

The  Department  of  Justice's  lawsuit 
discusses  the  efiiects  of  the  "capture"  of  the 
accreditation  process  by  the  accredited.  In 
my  situation,  I  thought  it  very  unfeir  that  by 
following  the  ABA  accreditation  standards, 
BYU  actually  reduced  my  ability  to  pay  my 
own  way  through  law  school,  and  I  was 
required  to  borrow,  and  the  primary  source 
of  thoee  foods  was  the  BYU  Student  Loan 
Program.  This  appears  to  me  to  be  a  highly 
anticompetitive  process,  and  thoee  who  are 
not  selected  I9  that  process  (although 
admittedly  I  was)  find  themselves  at  another 
distind  disadvantage  where  the  opportunity 
for  unfair  discrimination  can  arise,  especially 
where  a  law  school  may  have  additional 
criteria  for  the  availability  of  those  loans  (i.e. 
compliance  with  chiirch  regulations  or  other 
goals). 

I  hope  that  the  Justice  Department  will  not 
simply  stop  its  review  of  the  accreditation 
policies  of  the  ABA  with  the  final  Judgment, 
and  will  not  enter  into  the  final  Judgment 
prior  to  examining  this  practice.  The  rules 
releting  to  barring  students  from  working 
more  than  20  hours  a  week  or  scheduling 
dasses  to  prohibit  outside  work  during  the 
first  year  and  minimized  wwk  in  years  two 
and  three  need  to  be  examined  and  then 
discarded  as  what  they  are:  Rationally 
baseless  policies  designed  to  prevent 
entrance  into  the  profession  which  operate  to 
discriminate  against  those  who  need  the 
protections  of  antitrust  and 
antidiscrimination  lavrs  the  most. 

I  hope  this  material  is  helpfol.  If  yoa  wish 
more  information  about  the  matters  in  this 
letter,  please  feel  free  to  call  me. 

Sincerely, 
Frederick  Judd. 
Coyne  and  Condurelli,  Attnneys  at  Law, 

Professional  Center.  198  MassachiuetU 
Avenue,  North  Andover,  Massachusetto 
01845  (508)  794-1906 

Ortober  2, 1995. 

Mr.  John  P.  Greaney,  Esq., 

Computers  and  Finance  Section,  U.S. 

Department  of  Justice.  Antitrust  Division, 
555  4th  Street  N.  W.,  Room  9903, 
Washington.  DC  20001 
Dear  Mr.  (keaney:  I  am  wrriting  this  letter 
of  public  comments  not  on  behalf  of  the 
Massachusetts  School  of  Law  but  as  an 
attorney  and  officer  of  the  court.  For  some 
time,  I  have  been  very  concerned  about  the 


American  Bar  AssodMion  and  ita  aganta 
confusing  eOsctive  advocacy  widi  a  reckless 
disiegud  far  the  truth  in  their  eCbrte  to 
continue  to  omtrql  law  school  accreditation 
at  all  costs. 

Various  ptflss  Cram  the  depoeitions  of  the 
ABA  Gonsultnt  James  P.  VmtB,  and  ABA 
Section  of  Legal  Education  officer.  Claude 
Sowle,  conducted  during  the  preliminary 
discovery  phase  of  Massachusetts  School  of 
Law's  antitrust  suit  an  ei^:losed.  As  you  can 
see,  Mr.  Sowle's  deposition  (page  206,  lines 
22-25  and  pagA  207,  Unas  1-2)  and  Mr. 
White's  depodtion  (page  58,  lines  23-25  and 
P[9  50,  lines  1-24)  are  at  odds  with 
pan^nphs  15  and  16  of  the  Government's 
complaint  They  are  likewrise  at  odds  widi 
the  endoeed  April.  1995  exchange  of 
correspondence  between  counsel  for  the  ABA 
and  ita  Ccmsultant 

In  view  of  statemento  in  the  government's 
compldnt  Mr.  Sowle's  testimony  that  the 
salary  standard  was  not  applied  to  MSL  in 
June,  1993  because  die  ABA's  "actual 
practice  far  some  time  was  not  to  pay 
attention  to  the  geographical  or  competitive 
comparability  of  saury  levels  in  ite 
evduation."  is  necessarily  contrary  to  the 
information  that  the  Justice  Departtnent  must 
have  in  ita  possession.  If  Sowle's  testimony 
is  contrary  to  documentary  infacmatioi 
possessed  tiy  the  Division,  the  testimcmy  is 

Elainly  Use  and  as  officers  of  the  Court  must 
B  exposed  as  such. 
Additional  pages  friom  these  two 
depositions  are  enclosed  which  show  that 
when  MSL  attempted  to  impeach  this 
testimony  with  contrary  evidence  from 
various  schools,  ita  effiorta  were  blocked  by 
die  ABA.  It  is  incumbent  on  the  Government 
to  clarify  ih\a  matter  since  counsel  for  the 
ABA  has  yet  to  bring  tiiis  false  testimony  to 
the  Court's  attention.  Canon  7  of  the  Canons 
of  Ethics  and  the  relevant  Disdplinary  rules, 
spedfically  DR  7-102(BM2),  and  District  of 
Columbia  Model  Rule  3.3  require  the 
Government's  action  at  this  time.  I  appredate 
your  efiorta  to  improve  American  legal 
education  and  concomitanUy  the  American 
justice  system. 

Sincerely, 
Michael  L.  Coyne 
MLC:cm 


cc: 
D.  Bruce  Pearson,  Esq. 

Darryl  L.  DaPiiaBt,  General  Coonael 

Privileged  and  Confidential 
April  27, 1995. 
Dean  James  P.  White, 
Consultant  on  Legal  Education.  American 
Bar  Association.  550  W.  North  St., 
Indianapolis,  IN  46202 

Dear  Jim:  Reflecting  upon  our  oonversatiop 
yesterday,  I  though  that  it  might  be  useful  to 
you  and  the  Accreditation  Committee  if  I  put 
in  writing  my  recommendations  concerning 
the  Committee's  meeting  this  weekend. 

As  we  discussed,  there  are  a  number  of 
schools  that  are  scheduled  to  appear  on 
Friday  and  Saturday.  1  understand  that  some 
of  the  schools  that  are  appearing  are 
responding  to  concerns  raised  about  faculty 
and  staff  compensation.  In  that  respect  I 
propose  that  tne  Committee  Chair  make  the 


followring  statement  prior  to  bearing  from  the 
law  school: 

As  you  may  know.  Studard  40S(aJ  was 
amended  by  the  House  of  Delegates  in 
February.  As  a  result,  we  will  no  longer  be 
oonsidwing  oon^iensation  as  a  part  of  the 
aocreditaticMi  process.  Thenfase,  yon  need 
not  address  that  issue  as  part  of  your 
presentation  as  we  will  not  be'making  any 
findings  on  that  issue. 

Conunittee  members  should  not,  of  coorae, 
ask  questions  concerning  compensation 
during  the  appearance. 

In  addition,  findings  implicating 
compensation  should  be  deleted  from  any 
Action  Letters  that  are  forthcoming  as  a  resuh 
of  the  meeting.  I  also  suggest  diet  we 
continue  the  practice  of  naving  the  Action 
Letters  reviewed  by  counsel  prior  to  their 
issuance. 

nnally,  ladvise  the  Conunittee  to  be 
cautious  about  raising  compensaticm  issues 
in  conjunctimi  with  Standards  201, 209  or 
210,  which  deal  with  adequacy  of  resources. 
Also,  the  Committee  should  examine 
whether,  given  the  amendment  to  Standard 
405(a).  it  should  discontinue  iu  practice  of 
examining  libnry  staff  compensation  under 
the  libnry  Stancfards. 

I  hope  this  letter  is  helpful  to  you  and  the 
Accreditation  Committee.  As  I  may  have 
mentioned,  I  am  planning  to  be  in 
Washington,  D.C  this  weekend  attending  the 
Diversity  Summit  sponsored  by  the 
Commission  on  Minorities.  I  will  change 
those  plaiu,  however,  if  you  feel  it  would  be 
useful  for  me  to  attend  all  or  part  of  the 
meeting  in  Indianapolis. 
Very  truly  yours, 
Darryl  L  DePriest 
DLDunc 
cc: 

David  T.Pritikin 

David  R.  Stewart 

Allison  Breslauer 

Donna  C  Willard-Jooes 

American  Bar 


,  Section  ef  Legal 
It*  the  Bar,  Office 

of  the  Censokanl  on  Legal  Edncatien  to  the 

American  Bar  Aaaodatian 

Indiana  University,  550  West  North  Street 
Suite  350,  Indianapolis,  hidiana  46202-3162, 
(317)  264-8340.  FAX  (317)  264-8355,  ABA/ 
netABA411 

Transmitted  Via  Facsimile  and  U.S.  Mail 

April  28, 1995. 

Darryl  DePriest,  Esq., 

American  Bar  Association.  750  North  Lake 
Shore  Drive,  Chicago.  IL  6061 1 

Dear  Darryl:  I  am  responding  to  your  letter 
of  April  27, 1995.  As  you  have  requested,  I 
have  given  a  copy  of  your  letter  to  the 
Chairperson  and  Vice^Chairperson  of  the 
Accreditation  Committee.  I  will  also  indude 
your  letter  with  materials  on  this  subject  to 
be  considered  by  the  Council  of  the  Section 
at  ita  meeting  on  June  2-3, 1995. 

In  your  letter  you  "suggest  that  we 
continue  the  practice  of  having  the  action 
letiers  reviewed  by  counsel  prior  to  their 
issuance,"  Ms.  Schneider  and  Professor 
Sowle  have  asked  me  to  convey  to  you  that 
the  Committee  has  not  observed  such  a 


practice  in  the  past.  To  the  extent  that  you 
are  prepered  to  recommend  such  s  duaags  of 
procedure,  perhaps  you  should  direct  a 
communication  on  the  subject  to  the  Coundl 
for  ita  consideration  in  Jime.  The  Conunittee 
has  made  a  determination  ikit  to  depart  from 
ita  established  inooedures  prior  to  receiving 
advice  and  direction  from  the  Section 
Council  on  this  matter. 

Sincerely, 
James  P.  White, 

Consultant  on  Legal  Education  to  the 
American  Bar  Association. 

cc: 
David  T.  Pritikin,  Esq. 
David  R.  Stewart,  Esq. 
Alison  Breslauer,  Esq. 
Donna  Q  Willard-Jones,  Esq. 

United  Slalee  District  Court  far  the  Eastern 
Diatrkl  ofPMBBsylvania 

Massachusetta  School  of  Law  at  Andover, 
Inc,  PlaintifT,  vs.  American  Bar  Assodation, 
et  al.,  Defendants.  Civil  Action  No.  93-CV- 
6206. 


Vehnaa 
White, 


efDaanJameaP. 
27, 1994, 9i30  ajn. 


Reported  by:  James  M.  Ttapskin.  RPR,  CM, 
Calif.  CSR  No.  8407. 

Joseph  Albanese  ft  Associates,  Certified 
Shorthand  Reporters,  218  Main  Street,  Toms 
River,  N.J.  08753,  (908)  244-6100. 

By  Mr.  Hart. 

Q.  I  will  ask  you  to  turn  to  Page  43  of 
White  Deposition  Exhibit  Number  1 ,  the  part 
in  there  that  refers  to  "Proposed  Amendment 
of  Standard  405  and  Interpretations  Thereto." 

A.  Yes. 

Q.  And  it  refers  to  a  proposed  revision 

A.  Yes. 

Q to  405?  Could  you  tell  us,  sir,  the,  the 

reason  for  undertaking  such  a  revision? 

A.  This  suggestion  came  from  the 
Standards  Review  Committee  that,  looking  at 
current  practices  of,  and,  and  frtHn  the 
Accreditation  Committee  looking  at  current 
practices  of  the  Accreditation  Cmnmittee,  the 
procedure  that  is  followed  is  whether  a  law 
school  has  conditions  adequate  to  attract  and 
retain  a  competent  faculty. 

And  the  stiggestion  was  that  the  standard 
should  be  amended  to  conform  with  current 
practice. 

Q.  Is  it  your  testimony  that  the  second 
sentence  of  Standard  405(8)  has  not  been 
literally  applied  on  evaluations  of  law 
schools? 

Mr.  Pritikin.  Which  sentence  are  you 
referring  to? 

Mr.  Hart.  The  one  that  says,  quote,  "The 
compensation  paid  faculty  members  at  a 
school  seeking  approval  should  be 
comparable  with  the  paid  faculty  members  at 
similar  approved  law  schools  in  the  same 
general  geographical  area." 

By  Mr.  Hart. 

Q.  Do  you  see  that,  sir? 

A.  I  see  that.  My  view  would  be  why 
information  might  be  reported  by  a  team.  The 
Accreditation  Committee,  itself,  is 
concerned,  does  not  consider  the,  whether 
the  compensation  is  comparable  to  that  at 
similar  approved  schools  in  the  same 
geographic  area. 


Q.  And  that  is  a,  quote,  current 
practice 

A.  That  is  correct  '-....«  '. 

Q.  of  the  Accreditation  CotibaitteeT 

A.  Yes. 

Q.  How  long  has  that  been  the  practice  oif 
the  Accreditation  Committee? 

Mr.  Pritikin.  Again,  we've  allowed  you 
some  latitude  here,  but  1  don't  see  what 
relevance  this  has  to  this  lawsuit,  and  I'm 
going  to  instruct  him  not  to  answer. 


United  States  District  Court  ibr  tho  1 
District  of  Pannayhrania 

Massachusetto  School  of  Law  at  Andover, 
Inc.,  Plaintiff,  vs.  American  Bar  Association, 
et  al.,  Defendanta.  Civil  Action  No.  93-CV- 
6206. 

VohnM  n— Depoaitian  of  Dean  )i 
White,  September  28. 1994, 9KW 

Reported  By:  )ames  M.  Trapskin,  RPR.  CM, 
Calif.  CSR  No.  S407. 

Joseph  Albanese  ft  Assodates,  Certified 
Shorthand  Reporters,  218  Main  Street  Toms 
River,  N.J.  087S3,  (908)  244-6100. 

Mr.  Hart.  I  would  ask  the  reporter  to  mark 
as  White  Deposition  Exhibit  Number  37,  a 
July  26th.  1984  document  from  James  P. 
White  to  Dr.  William  Birenbauin,  president  of 
Antioch  University  and  Dean  Issac  Hunt  of 
Antioch  School  of  Law. 

(Whereupon.  White  Deposition  Exhibit  37 
was  marked  for  identification.) 

By  Mr.  Hart. 

Q.  Are  you  familiar  with  that  action  letter 
that  you  sent  to  Dr.  Birenbaum  and  Dean 
Hunt? 

Mr.  Pritikin.  I  note,  Mr.  Hart,  that  this 
document  does  not  bear  production  numbers. 

Do  you  know  where  it  came  from? 

Mr.  Hart.  I  recall  we  had  a  conversation 
along  these  lines  in  another  depositicm.  and 
you  wrote  me  a  letter  that  you  didn't  have 
to  disclose  such  things,  Mr.  Pritikin. 

Mr.  Pritikin.  We  produced  documenta  to 
you  that  were  used  in  deposition  in  advance 
of  using  them. 

Mr.  Hart.  Yes. 

Mr.  Pritikin.  Has  this  document  previously 
been  produced  by  the  Massachusetts  School 
of  Law  in  this  litigation? 

Mr.  Hart.  Well,  I,  I  don't  know.  You  can 
look  it  up. 

Mr.  Pritikin.  It  is  highly  improper  for  you 
to  use  documents  in  a  deposition  that  have 
not  been  produced.  I  object  strenuously  to 
that  practice. 

By  Mr.  Hart. 

'Q.  Well,  can  you  identify  tiiis? 

Mr.  Pritikin.  Do  you  have  other  documents 
that  you're  going  to  use  this  morning  that 
have  not  been  produced  in  the  litigation? 

Mr.  Hart.  I  do  not  know,  Mr.  Pritikin.  I 
have  not  sat  down  and  gone  through  all  these 
exhibita.  And  as  I  understand,  you  know,  40 
or  50,000  documents  produced,  and  I  have 
not  checked  them,  no  I  have  not. 

Mr.  Pritikin.  Well,  the  documenta,  my 
understanding  is  the  documents  th^t  have 
been  produced  by  the  school  have  Bates 
numbers  on  them. 

Mr.  Hart.  Well,  a,  a  good  number  of  the 
dociunents  I  used  today  don't  have  Bates 
numbers  on  them. 

Let's  get  on  with  the  deposition,  Mr. 
Pritikin.  If  you  have  some  quarrel  with,  to 
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find  with  th*  pRsductto^  of  documntB  by  the 
MMMdraaatte  SdMol  <«  Law.  we  can  tik» 
that  up  at  an  appnociait  tiiiM. 

Mr.  PiilUcte.  No.  I  hai*  a  pralriam  with 
your  poUhig  out  docuntRita  diat  hav«n1  bean 
paoduoad:  I  do  hava  a  |M>>aB>  witfi  that 

Mr.  Hot  AU  i<^  w^  lat'f  piecaed. 

Mr.  Pritikiii.  If  you  w«Bt  tfaa  witnen  to 
idant^  tha^fecumant.  ita  can  do  that  But  if 
you'ia  gDia§  to  aril  Mibitaxitiva  quastkMS  oo 
a  doaimaat  dMt  has  not  pravioiuly  baan 


Mr.  Hut  I  know  of  np  such  rola  in 
litigitioa. 
Mr.  Prllikfai.  What's  4ie  ponding  auaatioD? 

(Whanupon.  tha  leootd  was  read  by  tl>« 
court  laportaf .) 

Mr.  Pritikin.  Can  yoq  answrer  that  qoastion? 

Tha  Witnass.  This  qtears  to  be  an  action 
letter  went  by  me  to,  i£riM4  to  the  prasidant 
and  dean  of  Antioch  Uiivarsity  and  its 
School  of  Law. 

By  Mr.  Halt 

Q.  And  it  sals  lorth.  4oaa  it  not 
eoodusiflM  by  the  Aoiedltation  Committee 
with  respect  to  the  An^och  School  of  Law? 

Mr.  Pritikin.  I'm  goiiv  to  instruct  the 
witnaas  not  to  answer  sny  further  questions 
about  tha  docunsnt 

it  doea  not  pertain  tdd»  MaasachttsetU 
School  of  Law.  Appatriitly  it  pertains  to 
Antiodi  University.  H  layt— I  don't  know 
where  you  aot  the  docmnent  it  says  "Strictly 
Confldantid"  on  it  anfl  the  writnass  is  not 
gfAB%  to  answer  questions  about  tliis. 

Kb.  Hart  Let.  will  you  please  cite  me  some 
provision  of  the  Fedotl  Ruka  or  some  order 
or  whatever  that  frveclwea  me  to  ask  this 
witnees  questions  abo«t  some  document 

Kfr.  Pritikin.  Judge  Utter  has  already  ruled 
that  matters  pertaining  to  other  law  schoob 
are  not  relevant  to  the^s  proceedings.  This 
has  nothing  to  do  with  this  case. 

Mr.  Hart  Well,  this  witness  has  already 
testified  that  Ute  act,  tie  actions  and 
practicss  by  the  Accreditation  Committee 
writh  respect  to  salaries  are.  are  not  in 
accordance  with  the  literal  letters  of  the 
seoood  sentence  of  409(a)  of  the  Standards 
and  they  have  folkwed  a  difisrent  practice 
over  the  years.  And  I  need,  bases  that  as  far 
as  a  decision  writh  respect  to  the 
Massachusetts  School  jof  Law,  and  think  I'm 
entitled  to  get  into  what,  in  bet  the  practice 
of  the  American  Bar  Association's 
Accreditation  Committee  has  been  with 
lenect  to  faculty  lalafies. 

'nieie's  an  old  legal  saying  that  you  can't 
have  your  cake  and  ea|  it  too. 

Mr.  Pritikin.  We  diafegree.  In  fact  any 
salaries  are  not  pert  of  this  case.  The  Antioch 
University  School  of  iaw  is  not  part  of  the 

case.  This  is  not  going  to 

Mr.  Hart  We've  ma^e  alleg^ttons  in  this 
caae  about  a  conspiracy.  We've  alleged  a 
ceospiracy  relating  tojsalaries,  and  I  think 

that  rm  entitled  to  get  into  that  I  don't  know 

of  any  rule  that  fasacUMes  me  from  getting 

facts  from  this  witnes^. 
And  t^  documentiis  cbockablock  full  of 

references  to  the  salafly  levels  of  the  Antioch 

School  ot  of  Law  and  how  low  they  are,  and 

is  a  basis  for  the  deci^ons  that  are  made  with 

respect  to  that  sdwoli 
Mr.  Pritikin.  The  wjtoesa— 
Mr.  Hart  If  s  totally  inconsistent  with  this 

wUness's  teetimony  add  Claude  Sowle's 


testimony  with  respect  to  die  practioe  of  the 
Goundl  with  reepsct  to  faculty  salariea. 

Mr.  Pritikin.  WriL  my  instruction  stands. 
You  might  as  well  move  on. 
By  Mr.  Hart 

Q.  If  I  had  askad  15  dther  questions  with 
reepect  to  this  doaunent,  Oean  White,  would 
you  have  rshised  to  uiswrer  those? 
A.  I  would.  ^ 

Q.  If  I  had  asked  25  questions  with  respect 
to  this  document  would  you  have  refiised  to 
ans«»er  those  questions? 

Mr.  Pritikin.  Based  on  the  description  of 
relevance  that  you  have  given  us,  the 
instruction  vrill  be  the  same,  and  I'll  stipulate 
tothat 
The  Witness.  Yes. 
By  Mr.  Hart 

Q.  And  if  I  had  15  other  acticm  letters  widi 
renwct  to  15  other  schools  that  contained 
inwmation  with  respect  to  the  practice  of 
dw  Council  with  respect  to,  under  405(a) 
concerning  salaries,  you  would  have  refused 
to  answer  those  questtons  toa 
A.  Based  uptm- — 
Mr.  Pritikin.  I  would  give  him  that 
instiucti<m,  and  I  assume  he  would  follow  it 
The  Witness.  Based  upon  relevance  to  this 
case,  I  would  not  answer  the  quesdoos. 

Mr.  Hart  Well,  I  guess  vre  won't  use  these, 
Mike,  today. 
I  have  no  further  questions  at  this  time. 

Mr.  Pritikin.  I,  why  don't  we  take  a 

Mr.  Hart  Could  1  just  say  one  odier  thing? 
Mr.  Pritikin.  Sure. 
Ms.  Paxton.  On  the  record? 
Mr.  Pritikin.  On  die  record? 
Mr.  Hart  Yes. 

Mr.  Pritikin.  Sure,  absolutely. 
Mr.  Hart  We  are  goiq^  to  pursue,  and  with 
bulldog  tenacity,  our  e%rte  to  obtain  from 
the  American  Bar  Association  action  reports 
relating  to  other  schools,  and  we  would  be 
hopefol  to  obtein  those.  And  we  would  also 
obtain  discovery  of  documente  relating  to 
faculty  salaries. 

And  to  the  extent  that  that  might  be  helpful 
in  my  examination  of  this  witaess  or  with 
Mr.  Sowle  oonceminfl  their  testimony  on 
what  the  practice  of  the  Accreditation 
Committee  and  the  Council  vras  under,  in 
applying  405(a),  I  surely  would  want  to 
continue  that  with  Dean  White  and  other 
witoesses. 

Mr.  Pritikin.  Well,  that  doesn't  surprise  me, 
since  you  file  another  motion  to  reconsider 
that  point  every  three  or  four  weeks  with 
some  regularity. 
Mr.  Hart  Never  give  up. 
Mr.  Pritikin.  Our  positions  have  been  made 
clear  on  that  point  and  it  will  be  for  the  Court 
to  resolve. 
Let's  go  off  the  record. 
Mr.  Collen.  Off  the  video  record  at 
11:49:23. 
(Whereupon,  die  noon  recess  was  taken.) 

Afternoon  Session,  IKX)  pjn. 

Mr.  CuUen.  Back  on  the  video  record  at 
13:22:45. 

Mr.  Hart  Td  like  to  try  to  respond  to  an 
inquiry  that  Mr.  Pritikin  went  to,  asked  with 
respect  to  White  Deposition  Exhibit  Number 
37  which  1  tried  to  use  to  question  Dean 
White  writh  before  the  break,  break  for  lunch. 
And  I  was  unable  to  ascertain  whether  or  not 
we  had  produced  that  document  in  discovery 


the  people  who  would  handle  that 
notav^lme. 

I  also  was  undile  to  check  on  whether  or 
not  it  was  laaponsive.  die  document  «vas 
responsive  to  any  IXacovny  Requests. 
However,  rd  be  very  surprtead  if  it  was 
because  it  relates  to,  "A,"  another  law  school, 
and  "B,"  to  salariea  and  I  didn't  dtink  die 
ABA  was  intaieated  in  such  documents. 

And  ftothermare,  I  would  guess  the  Judge's 
Order  with  respect  to  discovery  relating  to 
other  law  schools  and  also  salaries  siugeste 
that  that  ynM  not  the  proper  sul^act  of 
discovery.  However,  in  view  of  the  witness's 
testimony  about  die  [uactioa  under  40S(a) 
and  Mr.  Sowel's  testimony  in  the  same 
regard,  I  do  tUnk,  it  is  relevant  for  croas- 
examination  of  thoae  purpoaes.  That's  all  I 
can  say  about  tlw  document  at  this  time,  Mr. 
Pritikin. 

Unilad 
Dfatrki 

Massachuaetta  School  of  Law  at  Andover, 
faic,  Plafaitiff,  vs.  American  Bar  Association, 
at  aL.  Defendants.  QvU  Acthv  Na  93-CV- 
6202.  '     -    '• 


ClaiidaK.Sawfe.Va 

Transcript  of  the  depositimi  of  Claude  R. 
Sowle.  callad  farOral  Examination  in  the 
above-captiooed  matter,  said  depoaition 
beii^  talwn  pursuant  to  dw  Federal  Rules  of 
QvU  Procedure,  fay  and  before  Suxanne 
Boulos,  a  Certified  Shorthand  Reporter  and 
Notary  Public,  at  the  offices  of  Spencer  ft 
Klein,  801  Brickell  Avenue.  Suite  1901, 
Miami.  Florida,  on  Wednesday.  September 
15, 1994,  commencing  at  10:00  o'clock  a.in. 

Joseph  Albanese  ft  Associates,  Certified 
Shntlund  Reporters,  218  Main  Street,  Toms 
River,  New  Jersey  06753,  Telephone  (908) 
244-6100. 
Mr.  Stewart  Object  to  form. 
A.  Did  I  personally? 
Q.  That's  the  question,  yes. 
A.  That  thought  never  entered  my  mind. 
Q.  Prior  to  this  time  did  the  American  Bar 
Association  seek  legal  advice  on  whether 
Standard  405A  might  present  problems 
under  the  antitrust  laws? 
A.  I  don't  know  the  answer  to  that 
Q.  Prior  to  this  time  had  the  American  Bar 
Association  sought  legal  advice  as  to  whether 
the  gathering  and  distribution  of  salary  levels 
among  law  schools  might  present  problems 
imder  the  antitrust  laws? 
A.  If  that  occurred,  I'm  not  aware  of  it 
Q.  Referring  to  some  of  the  testimony  you 
gave  yesterday.  Professor  Sowle,  you  testified 
as  I  re^  that  in  preparing  the  action  letter 
on  the  Massachusette  School  of  La\# 
application  for  accreditation  you  did  not      . 
apply  the  letter  of  40SA  with  respect  to  the' 
requkement  that  quote,  the  compensation 
paid  faculty  members  at  a  school  seeking 
approval  should  be  oomperaUe  with  that 
paid  feculty  members  at  similar  approved 
schools  in  the  same  general  geographical 
area,  end  quote.  The  reason  you  gave  for  not 
so  applying  the  letter  405A  was  mat  the 
American  Bar  Association's  actual  practice 
for  sometime  was  not  to  pay  attention  to  the 
geographical  or  competitive  comparability  of 
salary  levels  in  ite  evaluatimu;  is  that 
cofiect? 
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-A.  That's  oonect 

Mr.  Stewrait  Object  as  to  farm.  Object 
Adced  and  answered. 

By  Mr.  Hart. 

Q.  In  the  numerous  evaluations  in  which 
you  have  been  involved,  was  it  the  practice 
not  to  pay  attention  to  the  geooraphical  or 
competitive  companbility  of  the  salary  levels 
in  the  law  schools  being  evaluated? 

Mr.  Stewart  Object  as  to  form. 

By  Mr.  Hart 

Q.  You  may  answer. 

A.  You  are  speaking  now  of  my  role  as  a 
site  evaluator,  not  as  a  member  of  the 
Accreditation  Committee? 

Q.Ofbodi. 

A.  I'll  bifurcate  my  answer.  With  respect  to 
site  evaluations  in  which  I  have  participated, 
my  general  recollection  is  and  it's  ceitidnly 
a  correct  recollection  in  recent  years.  My 
recollection  going  back  10  years  isnot  as 
good.  But  certainly  my  reo^lection  irthat  I 
would  pay  attention  as  a  site  evaluator  to  the 
peer  schools  selected  by  the  school  being  % 
evaluated  in  terms  of  comparing  or  looking, 
at  least,  salaries,  eta.,  and  often  would 
include  in  the  report  relevant  data  in  that 
reepect  Similarly  I  would  as  a  member  of  the 
Accreditation  Committee  or  as  a  monitor  pay 
attentton  to  the  data  provided  in  the  site 
equation  report  regarding  how  the  school 
took  up  as  against  those  schools  that  it 
considers  ite  peers  in  various  areas,  library 
expenditure,  salaiy.  eta.  and  I  think  much  of 
that  would  appear  in  the  transcript  from 
yesterday. 

Q.  And  when  you,  acting  as  a  site 
evaluator.  put  together  the  information  with 
respect  to  competitive  or  geographical 
comparable  school  salary  levels,  you  did  that 
did  you  not  because  you  thought  that  was 
relevant  and  required  by  405A? 
Mr.  Stewart.  Object  as  to  form. 
A.  Did  I  hear  the  word  geographical  in  your 
question? 
Q.  Yes.  you  did. 

A.  Could  I  hear  the  question  again,  then, 
please. 
Q.  Surely. 

(Whereupon,  the  following  question  is  read 
back  by  the  reporter): 

"Question.  And  when  you.  acting  as  a  site 
evaluator.  put  together  the  information  with 
respect  to  comp^tive  or  geographical 
cwnpareble  school  salary  levels,  you  did  that, 
did  you  not,  because  you  thought  that  was 
relevant  and  required  by  405A?" 

Mr.  Stewart  Objection  as  to  fonn.  This 
does  not  go  to  the  issue  of  whether  405  A 
served  as  a  basis  for  the  denial  of 
Massachusetts  School  of  Law  application  for 
provisional  approval,  so  I'll  instruct  you  not 
to  answer  on  grounds  of  relevance. 
The  Witness.  What  is  my— I  need  advice. 
Mr.  Hart.  You  are  not  going  to  get  it  from 
me. 

The  Wiliiess.  I  understand  not  answering 
on  the  grounds  of  privilege  but  I  don't 
understand  what  my  status  is  with  respect 

Mr.  Hart  Would  you  like  to  take  a  brief 
recess  to  discuss  this  with  your  attorney  so 
you  are  not  influenced  by  my  views? 

Let's  take  a  five  minute  recess. 

(Whereupon,  diere  is  a  brief  recess.) 

(The  depositicm  resumes  and  the  following 
question  is  read  back  by  the  reporter. 


"Questioa  And  when  you.  acting  as  a  site 
evaluator,  put  together  tlw  information  with 
respect  to  competitive  or  geographical 
comparable  tauxA  salary  levels,  you  did  that, 
did  you  not,  because  you  thought  that  vras 
relevant  and  required  by  405A?" 

A.  With  respect  to  the  question  just 
repeated,  on  the  advice  of  counsel.  I 
respectfully  decline  to  respond  on  grounds  of 
relevancy. 

Q.  When  you  were  involved  in  the 
evaluation  of  the  Thomas  M.  Cooley  Law 
School  in  1984  did  you  gather  together  and 
set  forth  a  comparative  salary  data  for  the 
feculty  at  Cooley  Law  School? 

A.  When  you  say  I,  do  you  mean  I 
personally? 

Q.  Or  when  you  vrere  on  die  team.  You 
were  on  that  team,  weren't  you? 

A.  Correct 

Mr.  Stewart  I'll  repeat  my  instruction. 

A.  I'm  going  to  be  disobedient  for  a  . 
moment  and  say  I  don't  have  the  faintest 
recollection  for  the  moment  what  that  report 
contained  with  respect  to  salary  infonnation 
comparative  or  otherwise.  That  was  10  years 
ago  and  16  sabbatical  site  evaluations  ago 
and  I  simply  would  have  to  look  at  the  report 
to  be  ableito  answer  that 

Q.  And  you  if  looked  at  the  report,  do  you 
think  that  would  refresh  your  recollection? 

A.  I'm  sura  it  %vould.  President  Brennan 
has  provided  you  with  a  copy  of  the  report 

Q.  I  have  a  copy  of  report  on  Thomas  M. 
Cooley  Law  School  November  7. 1984  in 
which  you  were  listed  on  its  face  as  one  of 
the  evaluators  and  I  wrould  ask  you.  sir.  to 
turn  to  Page  23. 

Mr.  Stewart.  Are  you  going  to  mark  this  as 
an  exhibit,  Ken? 

Mr.  Hart.  I  hadn't  planned  to. 

Mr.  Stewart  How  come?  I'm  just  curious. 

Mr.  Hart  Mainly  I  was  trying  to  be 
merciful,  if  you  will,  about  reproduction 
costs  and  burdening  the  record 
uimecessarily.  I'm  just  using  this  for  purpose 
of  refivshing  his  recollection  and  sA  if  it  can 
refresh  his  recollection,  which  I  don't  think 
there's  any  requirement  that  I  mark  it  as  an 
exhibit  or  put  it  on  the  flagpole  or  do 
anything. 

Mr.  Stewart  If  you  are  showing  it  to  the 
witness  and  questioning  him,  it's  appropriate 
to  mark  it  as  an  exhibit  but  you  proceed  as 
you  think  appropriate. 

Mr.  Stewart.  I  will  point  out  that  it  is 
marked  as  Deposition  Exhibit  Number  12  in 
the  Brennan  deposition  of  July  16. 1994. 

By  Mr.  Hart. 

Q.  I  will  ask  you,  sir  ,  to  look  at  that  and 
see  if  that  refreshes  your  recollection  whether 
the  site  report  on  Cooley  Law  School  in  1984 
seta  forth  comparative  salary  data? 

A.  Page  23  of  the  report  does  compile 
comparative  information  on  what  I  assume 
are  the  approved  law  schools  located  in  the 
State  of  Michigan. 

Q.  With  respect  to  salaries? 

A.  That's  correct 

Q.  And  as  a  member  of  the  team  at  that 
time  you  consider  that  to  be  a  relevant  fact 
on  the  evaluation  of  the  Cooley  Law  School? 

Mr.  Stewart  1  object  as  to  relevance  and 
further,  as  we  have  with  other  witnesses, 
instruct  Professor  Sowle  not  to  in  your 
answers  divulge  any  of  the  substantive  issue 


concerning  specific  schools  and  the  ABA 
consideration  of  their  accreditation  status. 
Furthermore,  this  goes  beyond  the  bounds  of 
the  principles  laid  doMm  in  the  Court's  July 
20  order  and  I'll  instruct  you  not  to  ansvrer 
to  those  grounds. 
By  Mr.  Hart. 

Q.  Sir.  are  you  going  to  ansvrer  the 
question? 

A.  On  the  advice  of  Counsel.  1  respectfully 
decline  to  answer  on  grounds  of  relevance. 
Q.  I  will  ask  you  to  turn  to  Page  39  of  the 
site  report  on  Cooley  Law  School  in  1984  and 
ask  you  if  it  does  not  refer  to  the  library  staff 
salaries  being  competitive  with  the  regional 
norms? 

Mr.  Stewart  I  object  as  lack  of  foundation. 
I'll  object  as  to  form  and  I'll  object — 1  don't 
see  how  this  leads  to  the  potential  discovery 
of  admissible  evidence  as  far  as  him  saying 
what  a  document  says  or  doesn't  say. 

By  Mr.  Hart. 

Q.  You  may  answer. 

A.  Yes.  the  report  states  with  salaries  of  the 
junior  librarian  of  professional  staff  range 
from  $18,000  to  $29,000.  Cooley  librarian 
compensation  appears  to  be  competitive  with 
regional  and  law  library  norms. 

Q.  And  at  the  time  you  as  a  member  of  the 
site  inspection  team  for  the  American  Bar 
Association  understood  that  to  be  relevant 
facta  to  meeting  the  American  Bar 
Association  Standards? 

Mr.  Stewart.  I  object  I  instruct  you  not  to 
answer  on  the  grounds  stated  earlier. 

A.  I  respectfully  decline  on  advice  of 
Counsel  to  respond  on  grounds  of  relevance. , 

Q.  When  you  were  involved  in  the 
inspection  team  for  the  American  Bar 
Association  on  Oral  Roberts  back  in  1986  did 
you  make  any  findings  with  respect  to 
competitive  or  comparable  salaries  of  the 
feculty  at  Oral  Roberts  compared  to  other  law 
schools  in  the  area? 

Mr.  Stewart.  I'll  object  as  to  form  and 
instruct  you  not  to  answer  on  the  two 
grounds  previously  described  relating  to 
relevance,  both  in  terms  of  outside  the 
bounds  the  Court's  July  20  order  and 
relevance  and  confidentiality  concerns 
regarding  the  substantive  issues  on  relating  to 
specific  identified  schools  other  than 
Massachusetts  School  of  Law  in  their 
accreditation. 

A.  On  the  advice  of  Counsel,  I  respectfolly 
decline  to  answer  for  the  reasons  stated  just 
now  by  Counsel. 

Q.  Which  you  incorporate  in  your  refusal? 

A.  Incorporate  by  reference. 

Q.  Same  question  with  respect  to  Loyola 
Law  School. 

Mr.  Stewart.  Same  instruction. 

A.  Same  answer. 

Q.  Same  question  with  respect  to  Seton 
Hall  Evaluation  1987,  which  you  were  the 
Chair. 

Mr.  Stewart.  Same  instruction. 

A.  Same  response. 

Q.  Same  question  with  respect  to  the 
College  of  Law  at  Christian  Broadcasting 
Network  School  1987. 

Mr.  Stewart.  Same  instruction. 

A.  And  same  response. 

Q.  Same  question  with  respect  to  the 
School  of  Law  at  the  InterAmerican 
Univenity.  San  Juan  in  1988  in  which  you 
were  the  Chair. 
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Mr.  Slr»«t  Sum  iiulnictkn. 

A.  SOBBIMpOOW. 

Mr.  Smvait  W*  hww  attaixMd  I  caitain 
levBlofalBdaaqrhM*. ; 

Q.  Sum  quMtkn  witi  mpsct  to  Pwl  M. 
Habwt  Law  Centar.  LoulriaiM  State 
Unhwtity  19S8  in  whidi  you  worn  thfl  Chtir. 

Mr.  Stowmit  Smm  iiu|ructkiiL 

A.  Same  answar. 

Ct  SanwquestiQB  witl  raapect  to  th» 
UnivHctty  of  PueitDRic|>  Law  School  19M 
in  wfakfa  you  wwe  the  (Siair. 

Mr.  Stewart.  Sams  infraction. 

A.  Same  anawar. 

Q.  Sana  quaation  witk  raapact  to  th« 
Boatan  University  Schofl  of  Law,  ray  alma 
mater,  in  whIdi  you  wa(e  tlia  C3iair  in  1iM8 

Mr.  Stewart.  WHth  all  dua  raapact  to  your 
alna  teaiar,  nna  iostruttion. 

A.  With  gnat  raapactJiama  raapooaa. 

Q.  Sum  quaatioa  with  raapact  to  tha 
Univaraity  of  HawaU  in  1989. 

Mr.  StBvrart  Same  in4ructioo. 

A.  Sama  taapooaa. 

Q.  Sana  qiiaatioB  with  raapact  to  tha 
Univanity  ofViiKinia  Lfw  School  in  19«9  in 
which  you  wan  ttia  Qmt. 

Mr.  Stawrait.  Saaw  instruction. 

A.  And  Mma  raapena#. 

Q.  Sama  quaation  widi  laapact  to  Saint 
John'*  Law  SdMwl  in  1^  in  which  you 
wan  tha  Chair.  ' 

Mr.  Stawait  Sama  instruction. 

A.  Sama  raapooaa. 

Q.  Sama  quaation  with  raapact  to  Aa 
Qaveland-Marahall  Colaga  of  Law  in  1992. 

Mr.  Stewart  Same  inatruction. 

A.  Same  laqMnaa. 

Q.  Same  quaation  with  raapact  to  Soudiam 
GtUfomia  Law  Gnater  993  which  you  were 
theOiair. 

Mr.  Stewart  Same  inatructicm. 

A.  Same  raapooaa. 

Q.  Same  quaation  with  raapact  to  the 
Scbix>l  of  Law  at  Ragant  Univaraity  fbcmerly 
the  Christian  Bmadaatlng  Network 
University  in  1993  In  M^iich  you  were  the 
Qiair. 

Mi.  Stewart  Same  instruction. 

A.  Same  raapooaa. 

Q.  Same  queation  uritfi  respect  to  Stanford 
Law  School  in  1994  in  furhich  you  were  the 
Chair.  | 

Mr.  Stewart  Same  inatruction. 

A.  Same  reaponaa.    ■ 

Q.  And  same  queatioo  with  respect  to 
GeiKBB  Waahington  Law  School  1994  in 
which  you  were  the  Qvir. 
Mr.  Stewart  Same  iiptruction. 
A.  And  same  iaspon4e. 
Q.  I  will  direct  your  attention  now  to  when 
you  were  a  member  of  the  Accreditation 
Committee  of  the  American  Bar  Association 
section  on  legal  educat^n  leviewing  the 

District  of  Columbia  SQbool  of  Law's 

evaluation.  In  that  evaluation  did  you  take 

into  account  comparable  or  comp^tive 

salary  levels  of  the  fad  of  that  school  as 

oompsrad  with  salary  levels  at  other 

comparable  institutiona? 
Mr.  Stewart  I'U  object  as  to  form  and  FU 

instruct  the  mtness  ndt  to  answer  the 

queaticHi  on  the  grounds  that  it  is  outside  the 

discovery  specifically  Identified  as  being 

appropriate  in  its  July  ^Oth  order  and 

furthcnnore  instruct  y^u  not  to  answer  on 


relevance  and  confidentiality  grounda 
becauae  it  goes  into  tha  subirtaBtiva  iaaues 
that  were  involved  h)  the  aocraditetioa  of 
schools  othte  than  Masaachuaetto  School  of 
Law  specifically  identically  identified 
achooi? 

A.  On  the  advice  of  Coonael,  I  lespectfiUly 
decline  to  ans%«rer  the  quaation  for  the 
reaacms  stated  by  Counsel  which  I  hanby 
incorpmato  in  this  oonresponse. 

Q.  Same  question  with  respect  to  the 
Bridgeport  School  of  Law  at  Quinnipiac 

CoUagiB. 
Mr.  Stewart  Same  instruction. 
A.  Same  response. 

Qp  Same  question  with  respect  to  Texas 
Wesleyan  1994. 
1^.  Stewart  Same  instruction. 
A.  And  same  response. 
Mr.  Hart  I  will  ask  the  reporter  to  mark  as 
Sowle  Depoeition  Exhibit  Number  8  a  9-page 
document  on  the  stationery  of  the  American 
Bar  Association  from  ]amea  P.  W^ite  to  the 
Very  Reverend  Donald  ).  Harrington, 
president  of  St  John's  Univenity  and  acting 
dean  Edward  T.  Pagan  of  St  John's 
University  with  copies  shown  to  Claude  R. 
Sowle  and  othen  maricad  8. 

(Sowle  Depoeition  Exhibit  8  marind  for 
identification  by  the  reporter.) 

Mr.  Stewart  Ken.  is  tnis  a  Bate  Stamp  from 
this  Htigation  or  from  some  other  proceeding? 

Mr.  Hart  I  dim't  think  I  have  to  tell  you 
those  things. 
Mr.  Stewart  Just  asking. 
Mr.  Hart  I  adced  your  good  colleague  Mr. 
Pritikln  aimllar  information  and  he  told  me 
in  effact  that  he  did  not  have  to  diadoae 
whcore  he  got  documento  or  what  marks  were 
on  them. 

Mr.  Stewart  I  was  asking  one  of  the  Bate 
stamp  or  whether  if  s  indicate  it's  been 
produced  in  this  litigation.  I  certainly  reqwct 
your  decision  not  to  respond. 
By  Mr.  Hart. 

Q.  I  will  ask  you,  sir.  if  you  can  identify 
that  document  as  a  copy  oif  a  so-called  action 
letter  senAn  ot  about  November  5, 1990  to 
Saint  John's  Law  school  as  a  rissult  of 
American  Bar  Association  proceedings  in 
which  you  had  been  involved  earlier  as 
rhairmnn  of  the  rite  evaluation? 
Mr.  Stewart  Objectiom  to  form. 
A.  I  did  chair  the  Saint  John's  site 
evaluation  in  that  capacity.  I  did  receive  a 
copy  of  the  action  letter  as  shown  on  Page 
.  9  of  the  letter  and  nothing  would  cause  me 
to  believe  that  this  is  anything  other  than  tha 
official  action  letter  that  was  sent 
142-24  6l8t  Road,  Plushing.  NY  13367-1202, 

(718)  461-1209.  July  6. 1995 
U.S.  Oep't  of  Justice.  Antitrust  Division.  555 
Foui^  Street  N.W.,  Room  9901. 
Washington.  D.C  20001.  (202)  307-0809, 
(202)  616-5980  (FAX) 
David  T.  Pritikin.  Esq..  Sidley  &  Austin,  One 
First  National  Plaza,  Chicago,  IL  60603, 
(312)  853-7036  (FAX) 
Hon.  Charles  R  Richey.  U.S.  Dist  Q.  for  the 
District  of  Columbia,  U.S.  Court  house.  333 
Constitution  Avenue,  N.W.,  Washington, 
D.C  20001 


IS  use  16  Comment  U.S.  v.  ABA.  95  CV 
1211  (D.DX1)  (CRR) 

The  Propoaed  Final  Judgement  will  allow 
the  state  judges/justices,  conspirators  ^  with 
the  ABA,*  to  continue  to  violate  federal  law. 
The  Ughaat  court  of  each  state  legulataa* 
legal  educatton  and  admiaaion  to  ^  bar.* 
New  Yofk'a  Court  of  Ai^eala  ia  illustrative. 

Hoo.  Joaeph  W.  BeUacoaa*  and  hia 
adlaaguas  dischaise  their  responsibilities 
imhoaed  by  the  Legislature  pursuant  to  N.Y. 
Jud.  Uw  S$  53. 56, 460;  See  Matter  of  S/iiokh 
V.  AppellataDiv..  1976. 39  N.Y.2d  676. 385 
N.Y.S.2d  514,  350  N.B.2d  902  (1976):  Mottar  ^ 
e/Cooper.  22  N.Y.  67  (1860):  Court  of 
Araeals  Rules  Part  520. 

"nie  Dept  of  Justice  and  95  CV  1211  have 
not  addreaaed  the  state  pnrogative,  if  any,  to 
vtolato  the  antitrust  laws.  Deqiite  Hoover  v. 
Ronwin,  466  U.S.  558  (1984)  and  die  antitrust 
immunity  test  set  forth  in  California  Retail 
liquor  Dealers  Ass'n  v.  Midcal  Ahanimun. 
Inc.,  445  U.&  97  (198(H.  it  is  unclear  whetiier 
the  MY  Court  of  Appeals  has  antitrust 
immunity.  The  quality  of  a  law  school's 
educaticmal  program  and  the  provision  of 
consumer  information  are  not  antitrust 
concerns. 

The  Court's  Rules  defined  "Approved  Law 
School"  in  Rule  520.3(b): 

(b)  Approved  Law  School  Defined.  An 
approved  law  school  far  purposes  of  these 
rules  is  one: 

(1)  whoee  pnyam  and  course  of  stody 
meets  the  requirementeof  this  section,  as 
shown  by  the  law  school's  bulletin  or 
catalogue,  i^ch  shall  be  filed  annually  with 
the  Court  of  Appeals:  and 

(2)  which  is  approved  by  the  American  Bar 
Association;  or 

(3)  which  is  a  member  of  the  American 
Association  of  Law  Schools  *: 

(4)  which  is  registered  and  approved  by  die 
NY  State  Department  of  Education. 

The  Court  of  Appeals  own  rules  the  Court 
of  Appeals  sets  fnth  an  explicit  policy 


'  Rohan  v.  ABA.  -F.Supp.-.  93  CV  1338, 1995  WL 
347035  (E.D.N.Y.)).  ReiecU  argument  of  fonner  Uw 
school  Dean  that  ABA  accraditots  an  state  agenu 
Cor  purpose  of  stating  42  USC  S 1983  cause  oT 
action. 

*  "5.  Various  othafs.  not  named  as  defendanu, 
have  participated  as  conspirators  with  tlie  ABA  in 
tlie  violations  aHend  in  this  Complaint,  and  have 
perfnmed  acts  and  made  statements  to  further  the 
conspiracy."  Complaint  as  CV  121 1  (DDC). 

1  Sea  Proposed  Pinal  ludgament  at  p.6.  lines  6- 
7.  a  10  Ig]  require  that  each  site  evaluation  team 
include,  to  the  extent  reasonably  {aasible.  at  leasts 
(2). '  *  *  judge  (state  or  federal,  active  or 
retired) 

*  See  paragraph  7.  Complaint  95  CV  1211  (DDC). 

*  "Let  me  f]aseph  W.  Bellacoaa]  express  my 
personal  view  tliat  tlw  Section's  Accreditation 
decisions  and  process  are  and  have  been 
supportalile.  honorable,  fortlirigfat.  and  upright" 
biiUal  Report  <i  the  CMqxnon  of  the  ^A  Section 
on  Leptl  Education  and  AdmieeionB  to  the  Bar  at 

p.  6.  lines  13-15  (Aug.  30. 1994).  Page  1  Court  of     . 
Appeals  Stationary  is  marksd  "Pmonal  and 
Unoffidal." 

•".  .  .to)f  the  1978  ABA-approved) J),  granting 
law  schools.  159  are  AALS  members.*  *  *The 
AALS  is  racogniied  as  one  of  the  tvro  national 
accrediting  agencies  for  law  by  the  Council  on 
Postsecoodary  Acoadiution  the  other  is  the 
Section  of  Legal  Education  and  Admission  to  the 
Bar  of  tlw  American  Bar  Aaaodatioa."  at  p.l,  1994 
Handbo(A  ofAu'n  of  American  Law  Sclwolt. 
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articulating  a  clear  intent  to  displace 
uniiBtteiad  oompetftion  with  regulated  maricet 
activity.  The  Court  its  memben  and  agenta 
(The  Board  of  Law  Examiners)  are  actively 
involved  in  the  operative  anticmnpetitive 
decisions  in  restraint  of  trade.  The  history  of 
the  Qty  University  of  New  York  (CUNY) 
Sdiool  of  Law  rt  Queens  College  shows  that 
If  CUNY  was  not  accredited  by  the  ABA. 
deapite  Rule  S2a3(bM4).  it  would  cease  to 
exist' 

The  ABA  ooereas  Law  Sdiool  Deans,  state 
acton,  into  violating  state  law. 

Dean  Haywood  Bums  based  his  refusal  to 
supply  Leeds  wHh  tba  requested  documents 
upon  an  American  Bar  Aaaodation  Report  on 
"The  aty  Univenity  of  New  York  Law 
School  at  Queens  CoXiegt"  regarding  tiie 
FeiMuery  10-13, 1991  visit  made  by  a 
Committee  of  the  Section  of  Legal  Education. 
The  foreward  (sic)  to  the  report  stated: 

'Important'  Tliis  report  was  prepared  by 
the  memben  of  the  visitation  team  named 
therein  *  *  *  It  is  intended  for  the  exclusive 
use  and  information  of  those  persons 
authorized  by  the  Council  to  receive  it  Any 
copying  or  distribution  of  a  part  or  whole  of 
this  report  b  subject  to  this  restriction. 

What  Dean  Bums  biled  to  note  was  that 
the  American  Bar  Association  is  a  private 
organization,  and  he  worics  for  a  public 
agency,  bound  by  all  states  law  that  affect 
public  agencies  in  New  York  State.  Leeds  v. 
Bums,  Index  No.  1201/92,  N.Y.  State  Sup.  Ct 
Queens  Cty.  Posner  J.,  208  NYLf  fio.  18,  p. 
1,  (col.  1),  oont  p.  27.  (col.  5)  (Mon.  July  27, 
1992). 

The  ABA  and  AALS  subvert  state  laws  (e.g. 
N.Y.  Pub.  Ott  Law  S  84  ef  seq.)  giving 
citizens  access  to  govemment  records. 
As  you  may  know,  ABA  Rule  36  on 
confidentiality  of  site  visitation  reports 
currently  pennits  broader  release  of  those 
reports  than  AALS  Executive  Committee 
*Regulation  5.6.  There  are  also  a  number  of 
states  which  have  public  records  laws  that 
could  conceivably  be  applied  to  site 
visitation  reporta.  Carl  C.  Monk  AALS  Exec 
VP  k  Exec.  Dir.,  Memorandum  93-9  to  Deans 
of  Menjjer  and  Fee-Paid  Schools;  Subject: 
Attached  Survey  on  Confidentiality  of  Site 
Visitation  Reports;  Feb.  9. 1993. 

The  ABA'S  accrediting  activities  have  not 
focussed  on  assuring  the  quality  of  the 
educational  program  and  providing 
consumen  with  information  regarding  the 
quality  of  the  educational  program. 
The  ABA  did  not  find  jurisdiction 
pursuant  to  ABA  Rule  34  regarding  CUNY 
Law  School's  failure  to  comply  with  the 
Family  Education  Rights  and  Privacy  Act  (20 
USC  §  1232g:  "FERPA").  The  federal  court 
(42  USC  §  1983  ft  20  USC  §  1232g)  shall  hear 
(94  CV  2367  (EDNY))  and  decide. 

As  we  discussed  in  our  phone  conversation 
last  week,  the  federal  financial  aid  program 
regulatiotu  require  that  an  institution  publish 
its  academic  standards  used  in  determining 
satisfactory  progress  towards  a  degree.  Most 
colleges,  including  CUNY  campuses,  meet 
this  requirement  by  publishing  their 
requirements  in  the  college  catalog.  Martha 
Martin  Program  Compliance  Officer  to  Deve 


Helds*  Assodate  Dean,  April  6, 1993. 
Exhibit  One  attached  hereto  and  inccHporated 
herein. 

Despite  numerous  ABA  Site  Visits  CUNY 
Law  School's  Catalog*  continuously  fells  to 
provide  required  information  to  studenta  and 
prospective  students. 

CYNY  Law  School  admita  studenta  with 
low  "traditional  indlcaton"  (undergnduate 
cum  GPA  ft  LSAT)  based  upon  impermissible 
criteria.  See  Davis  v.  Halpem,  768  F.  Supp. 
968  (EDNY  1991  Glasser  J).  CUNY's  active 
recruitment  of  these  studenta  and  ita  bilura 
to  discharge  its  obligations,  act  in  good 
faith,'"  and  help  CUNY  studenta  pass  the  NY 
Bar  Examination  <ABA  S301)  constitutes  the 
inculcation  of  false  hopes  and  economic 
exploitation  (ABA  S304).  Repeated  ABA  Site 
Visite  have  not  influenced  CUNY's  deceptive 
practices.  Potential  remedies  are  provided  for 
by  N.Y.  Gen.  Bus.  Law  %  349  and  RICO.  See 
Rosario  V.  Livaditis.  963  F.2d  1013  (7tii  Or., 
1992). 

Despite  ABA  S305(c)  the  law  school  has 
not  adopted  and  enforced  policiea  relating  to 
class  attendance.  Chairman  of  the  Black  and 
Puerto  Rican  Caucua.  NY  State  Assemblyman 
Larry  B.  Seabrook  "  (D-Bronx),  concurrentiy 
served  as  an  Assemblyman  and  attended 
CUNY  Law  SchooL  The  ABA  has  received  a 
complaint  pursuant  to  ABA  Rule  34  and 
Standard  "  305  ft  305(c). 

This  Comment  has  been  promulgated 
without  my  having  had  the  opportunity  to 
journey  to  the  Washington,  DC  or  otherwise 
obtain  copies  of  the  material  '^  available  to 
the  public  ^*  in  Washington,  DC  pursuant  to 
15  USC  S  16(b).  I  request  that  the  coiul  make 
said  materials  available  in  tiie  EDNY  (225 
Cadman  Plaza  East,  Brooklyn,  NY  11201) 
and/or  SDNY  (500  Pearl  Street.  NY.  NY). 


The  Complaint  in  95  CV  1211  (DDC) 
publidy  slaps  the  ABA  on  the  wrist  and  does 
not  assert  federal  pown  to  its  full  and  proper 
extent  State  Judges  may  agree  themselves  '^ 
or  through  their  "state"  agenta  (e.g.  state 
boerd  of  law  examiners)  as  they  luve 
previously  agreed  through  the  ABA.'* 

Condnsioa 

The  proposed  Final  Judgment  in  95  CV 
1211  (DDC)  should  be  rejected. 
Respectfully  submitted. 
)aduon  Leeds, 

142-24  61st  Road,  Flushing.  NY  1 1367-1202, 
(718)461-1209. 

July  6, 1995,  Flushing.  Queens  NY 
Attachmenta: 

(1)  Exhibit  1  (1  page) 

Memorandum  From  Martha  Martin 
Program  Compliance  Of^cer 

Re:  Academic  Standards,  April  6, 1993. 

Exhibit  One 

The  aty  Univeraity  ofNew  YorL  Office  ef 
Student  Financial 


'  See  Paragraph  7.  Complaint  95  CV  1211  (DDC). 


•Fields  is  also  Special  Counsel  to  CUNY 
Cliancellor  W.  Ann  Reynolds  and  Records  Access 
Officer  for  the  CUNY  Law  School  and  the  Central 
Administration  located  at  535  East  60th  Street,  NY, 
NY  10021.  N4artin  refers  to  him  as  Associate  Dean, 
but  his  full  title  is  Associate  Dean  far 
Administration  and  Finance. 

•The  Catalog  which  contains  the  application  for 
admission  does  not  refer  to  the  Student  Handbooli. 
Applicants  requesting  information  are  sent  the 
Catalog  and  application  and  not  the  Student 
Handlxtok. 

'oSee  Branujn  v.  Clark,  927  F.2d  68  (2d  Cir. 
1991). 

i<  Listed  in  the  "unofficial  list"  May  27, 1993 
CUNY  Law  School  Commencement  Program. 

"  305(c)  A  full-time  student,  to  satisfy  residence 
study  requirements,  shall  devote  substantially  all 
working  hours  to  the  study  of  law  and  shall  not 
engage  in  remunerative  employment  for  more  than 
20  hours  per  week,  whether  outside  or  inside  the 
law  school.  Regular  and  punctual  class  attendance 
is  necessary  to  satisfy  residence  and  class  hour 
requiremenu.  The  law  school  has  the  burden  to 
show  it  has  adopted  and  enforces  policies  relating 
to  class  attendance."  Standards  for  Approval  of  Law 
Schools  and  Interpretations.  October  1994. 

"15  USC  S  16(b) . . .  Copies  of  such  proposal  and 
any  other  materials  and  documents  which  tlie 
United  Slates  considered  determinative  in 
formulating  such  proposal,  shall  also  be  made 
available  to  tlie  public  at  the  district  court  and  in 
such  other  districU  as  the  court  may  subaequently 
direct . . . 

'♦CUNY  Law  School  studenU  and  alumni  may  be 
particularly  interested  in  any  records  pertaining  to 
their  scbooL 


101  West  31st  Street  7tii  Floor.  New  York. 
N.Y.  10001-3503.  (212)  947-6000.  EXt. 

April  6,  ^993. 

To:  Deve  Fields,  Associate  Dean 

From:  Martha  Martin,  Program  Compliance 

Officer 
Subject:  Academic  Standards 

As  we  discussed  in  our  phone  conversation 
last  week,  the  federal  financial  aid  program 
regulations  require  that  an  institution  publish 
if  s  academic  standards  used  in  determining 
satisfactory  progress  towards  a  degree.  Most 
colleges,  including  CUNY  campuses,  meet 
this  requirement  by  publishing  their 
requirements  in  the  college  catalog.  Enclosed 
is  a  copy  of  the  satisfactory  progress  section 
from  the  Encyclopedia  of  Student  Financial 
Aid  complied  by  the  National  Association  of 
Student  Finandal  Aid  Administrators  and 
copies  of  the  following  federal  regulations: 

34  CFR  668.43(c)(2)(i)  and  (ii)  indicate  tiiat 
standards  must  be  included  in  consumer 
information  available  to  all  enrolled  studenta 
and  to  prospective  students  upon  request; 

34  CFR  668.14(e)  indicates  that 
establishing,  publishing  and  applying 
academic  standards  is  part  of  the  criteria 
used  by  the  Department  of  Education  to 
demonstrate  an  institution's  administrative 
capability; 

34  CFR  668.23(f)(1)(iii)  indicates  tiiat 
student  recipients'  records  used  to  determine 
satisfactory  progress  are  subject  to  audit. 

In  addition.  New  York  State  regulations 
require  that  studenta  be  in  good  academic 
standing  to  receive  state  funds,  including 
TAP.  I  am  enclosing  the  applicable  sections 
of  policy  and  procedures  published  by  this 
office. 

If  you  need  any  further  information,  please 
let  me  know. 


••See  U.S.  Oust  Art.  I,  S 10  "jnlo  State  shall 
without  the  Consent  of  Congress. .  .  .  enter  into 
any  Agreement  or  Compact  with  another  state .  .  ." 

'•The  ABA  Accreditation  Committee  includes  at 
least  one  federal  judge  and  one  state  judge  of  a 
state's  highest  court 
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ccGaopChin 

lak«tA.lailljr 

P.O.  Box  309,  Phoenix.  AZ  6SQ03-030g 

|uly  4. 199S. 

Mr.  Joel  Kleia. 

Daputy  Amktant  AthamBy  Genenl.  U.S. 

D&pattment  ofjwkx.  Washington,  DC. 
Re:  VS.  )aatice  Department/ American  B«r 


'  Mr.  KMn:  1 4i*b  to  make  a  few 
commenta  on  the  |u|tke  Department's 
propoaed  settlement  writh  tlw  American  Bar 
Aaaodation  (ABA)  ifganUng  the 
•ccreditatiiHi  ttandatds  of  tna  nation's  law 
schoob. 

Although  many  ot  the  recommendations 
are  excellent  and  loig  overdue  the  tentative 
^reement  as  reported  in  The  Wall  Street 
foumal  on  font  28,  ^99S,  did  not  go  far 
enough.  { 

State  Supreme  Coiuta  and  State 
Legislatures  should  not  be  permitted  to  deny 
an  attorney  with  go^d  moral  character  who 
pasaed  a  bar  exam  it  another  state  Cram 
taking  its  bar  exam,  a  situation  that  currently 
exists  in  42  or  43  sMem. 

This  ABA  accrediiing  rule  requirement  is 
Jim  Crowism  at  its  ifant,  a  throwback  to  a 
time  when  the  ABA;  was  a  racist  pfoiBSsional 
organiaation.  A  person  who  passes  the  bar 
exam  in  a  state  is  a  noensed  attorney  and 
should  be  allowed  me  opportunity  to  take  the 
bar  exam  in  other  siBtes  imless  there  is  a 
compelling  reason  liacked  by  sufficient 
evidence  that  the  applicant  is  unfit  to 
practice  law.  Law  suools,  whether  they  are 
accredited  by  the  ^A  or  not,  have  basically 
the  same  curriculuiiL  Furthermore,  the 
practice  of  law  is  learned  on  the  job, 
particularly  since  most  collegiate  law 
programs  decry  the''*trade  scnool"  approach. 
Second,  the  main  reason  Arizona  and  other 
Mates  with  a  similar  rule  prohibit  non-ABA 
•  g^uates  from  takifig  its  bar  exam  is  to  limit 
competition.  It's  th|t  simple. 

In  addition,  denying  bar  certified  attorneys 
from  taktag  the  ber  iBxam  in  another  state 
may  be  an  impeachable  oSsnse  by  the  public 
boc^  that  enforces  0ie  rule. 

Public  entities  sish  as  the  various  State 
Supreme  Courts  and  State  L-egislatures  are 
required  to  act  in  the  public's  interest  By 
litniting  competition,  denying  qualified 
individuals  from  earning  a  living,  by  unjustly 
preventing  individuals  from  practidng  their 
profession  in  a  plage  they  want  to  live, 
simply  defies  the  principles  of  freedom  and 
justice  our  public  (JEBcials  are  bound  by 
office  to  uphold. 

Frankly,  the  State  Supreme  Courts  and 
State  Legislators  do  not  understand  what 
accreditation  is  all  about  and  what  it  is 
suppose  to  accomplish.  If  you  don't  believe 
th^  have  some  members  of  your  staff  check 
around.  I  did.  The  responses  were  ludicrous. 
Accreditation  is  not  a  Good  Housekeeping 
Seal  of  Approval.  It  shouldn't  imply  non- 
accredited  schools  are  diploma  mills. 
Accreditation  isn'tmandatory,  it's  voluntary, 
a  self-evaluation  pfocess  that's  been  distorted 
by  those  in  authority  to  suit  their  own  vested 
interests. 

Now  is  the  appropriate  time  to  bring  this 
issue  before  the  Aiperican  people  because  the 


current  status  have  {ar-reachfeig  ramifications 
that  are  too  many  to  include  in  this  letter. 

The  burden  of  proof  is  on  the  State 
Supreme  Courts  and  the  State  Legislaturea  to 
ju^lfy  ^e  current  policy.  I  can  fiunlsh  plenty 
of  information  showing  the  policy  is  a  sham. 

Enclosed  are  three  ne%n  articles  I've 
«vritten  on  this  issue.  I'm  not  an  attorney,  I'm 
writing  a  bode  that  inchides  the  law  school 
accrediting  issue.  I  would  be  delighted  to 
debate  this  issue  in  a  public  farum  with 
anyone  with  the  courage  to  do  so. 

Plene  let  me  know  if  you  need  additional 
infbrmation.  Pm  looking  &»ward  to  your 
response. 

Sincerely, 
Robert  Reilly, 
(802)252-5352. 

Exhibit  38,  Robert  Reilly's  letter,  included 
three  news  articles.  They  cannot  be 
published  in  the  FMeral  lagielai.  A  copy  of 
these  articles  can  be  obtained  from  our  Legal 
Procedures  Office. 


Hafway  iMtitale  for  Biaeodal 

Private  Carrier  Address:  Century  Center,  1750 
Kalakaua  Avenue,  Suite  3303,  Honohilu, 
Hawaii  96826 

Address  all  Mail  to:  P.O.  Box  4124, 
Honolulu,  Hawaii  96812-4124,  Tel:  (808) 
943-7910  or  949-3200  (Messages  Only), 
PAX:  (808)  943-6912 

July  30, 199S. 

Mr.  John  F.  Greaney, 

Chief,  Computers  and  Finance  Section,  U.S. 
Department  of  Justice  Antitrust  Division, 
555  4th  Street,  NW.,  Room  9903, 
Washington,  DC  20001 

Re:  United  States  of  America  vs.  American 
Bar  Association,  Cv.  No.  95-1211, 
Request  for  modification  of  proposed 
Final  Judgment. 
Dear  Mr.  Greaney:  The  enclosed  letter 

dated  July  30, 1995  amends  and  replaces  my 

lettaofJulyl8, 1995. 

Sincerely  yours,       '^ 

Robert  W.  Hall, 

President  and  Director. 

July  30, 1995. 

Mr.  John  F.  Greaney, 

Chief,  Caonpuiers  and  Finance  Section,  US. 

Department  of  Justice  Antitrust  Division, 

555  4th  Street  N.W..  Room  9903, 

Washington,  DC  20001 
Re:  United  States  of  America  vs.  American 

Bar  Association,  Cv.  No.  95-1211. 

Request  for  modification  of  proposed 

Final  Judgment 
Dear  Mr.  Greaney:  We  comment  and  object 
to  the  folfowing  omissions  and  deficiencies 
in  the  proposed  Final  Judgment.  The 
propowd  Fuial  Judgment  is  seriously  flawed 
and  will  result  in  injustice  to  the  group  that 
matters  the  most  in  any  antitrust  action, 
consumers.  No  group  needs  government  anti- 
trust assistance  more  than  law  school 
applicants  who  are  powerless  in  the 
accreditation  and  application  process. 

The  issue  is  the  American  Bar 
Association's  (ABA)  involvement  in  the  law 
school  admissions  process.  The  ABA  is  no 
disinterested,  academic  group.  The  ABA  is  a 


guild,  a  cartel  with  an  economic  ax  to  grind. 
The  fox  is  in  fte  hen  houae. 

With  ABA  knowledge,  sanction  and 
support  one  of  the  many  "services"  provided 
by  Law  Services  includes  the  LSAT.  LSAC 
members  and  many  non-member  law  schools 
in  the  United  States  require  applicants  to  (1) 
subscribe  to  the  Law  School  Data  Assembly 
Service  (LSDAS)  service  and  (2)  take  die 
LSAT  as  a  part  of  the  application  process, 
self-serving  disclaimers  to  avoid  antitrust 
scrutfaiy  notwrithstanding. 

The  Law  School  Admission  Council 
(LSAC)  is  an  association  of  191  law  schools 
in  the  United  States  and  Canada  founded  in 
1947  to  "coordinate,  facilitate  and  enhance 
the  admissions  process."  During  1992,  the 
Law  School  Admission  Council  administered 
150.000  LSAT's,  supported  477,000  law 
school  applications,  and  processed  198,000 
transcripts.  As  owners  of  the  LSAC,  the  same 
legal  educators  that  control  die  accreditation 
office  control  the  LSAC  All  law  schools 
accredited  by  the  ABA  are  LSAC  members. 
That  is  a  classic  definition  of  a  cartel.  In  most 
states,  the  practice  of  law  is  controlled  by 
this  cartel  An  analogy  would  be  a  teachers' 
union  controlling  accreditation  and  applicant 
selection  requirements  at  oolite  level 
teacher  training  programs. 

Taking  the  most  conservative  line  and 
following  Judge  Bork's  anti-trust  positions, 
the  goal  of  antitrust  law  should  focus  on  the 
maximixation  of  consumer  welfare.  The 
propoaed  Final  Judgment  fails  by  that 
measure  or  the  mate  liberal  measures  in 
efbct  today.  The  proposed  Final  Judgment  is 
deficient  for  all  of  the  antitrust  reasons  listed 
in  the  initial  Complaint . 

The  "settiement"  and  proposed  Final 
Judgment  omits  mention  of  the  most 
egregious  American  Bar  Association  (ABA) 
accreditation  requirements  from  the 
consume  antitrust  point-of-view  which  are 
that  the  fact  of  the  ABA  being  involved  in 
admissions  requirements  at  all  is  simply  for 
the  purpose  of  restricting  law  school  output 
which  in  turn,  limits  competition  among 
licensed  attorneys.  Competition  is  directiy 
controlled  by  the  ABA  accreditation 
(filtration)  process. 

The  OMnplaint  in  this  action  states  that  it 
is  the  view  of  the  United  States  that  during 
the  past  20  years,  the  law  school 
accreditation  process  has  been  captured  by 
legal  educators  who  have  a  direct  interest  in 
the  outcome  of  the  process.  The  government 
also  noted  in  its  Competitive  Impact 
Statement  that  it  has  learned  more  about  the 
ABA'S  practices  and  their  competitive  effects 
as  the  investigation  proceeded. 

In  the  process  of  that  investigation,  the 
government  appears  to  have  missed,  not  folly 
understood,  or  ignored  other  ABA 
accreditation  standards  and  interpretations 
that  limit  competition  and  permit  competitor 
law  schools  to  limit  rivalry  among 
themselves.  The  government  appears  to  have 
spent  so  much  time  looking  at  trees  that  it 
did  not  see  the  finest  The  government  first 
should  have  questioned  the  role  of  the  ABA 
in  the  accreditation  process  at  alL 

The  ABA  walks,  talks  and  acts  like  a  cartel 
The  subject  of  carteb  lies  at  the  center  of 
antitrust  policy.  ABA  admissions  standards 
and  interpretations  constitute  one  threat  of  a 


boycott  after  another.  (See,  United  States  v. 
Nationwide  Trailer  Rental  Systems,  156 
F.SUIV.  800, 805, 807  (D.  Kan.  1957).)  In 
Natiratwide  the  Supreme  court  applied  the 
rule  of  per  se  illegality  because  the 
Nationwide  had  the  power  to  order  a  boycott 

As  a  group,  these  ABA  anticompetitive 
issues  involve  a  conspiracy  to  boj^cott  law 
schools  and  consumer  applicants  a  number 
of  different  ways.  The  ABA  is  also  engaged 
in  fixing  prices  charged  law  school 
applicants  in  a  conspiracy  with  the  Law 
School  Admission  Council  (LSAC), 
particularly  with  the  LSAT. 

Despite  the  government's  statement  in 
Section  XI,  (c),  "Entry  of  this  Fmal  Judgment 
is  in  the  public  interest"  the  proposed  Final 
Judgment  is  not  in  the  public  interest.  The 
combination  of  ABA  accreditation  practices 
in  a  conspiracy  with  LSAC  is  a  "naked," 
anticompetitive  restraint  The  power 
exercised  by  conspirators  is  enormous,  i.e., 
.  the  power  of  entry  to  the  law  profession.  The 
intent  the  ABA's  accreditation  standards  and 
InterpreUtions  are  anticompetitive  to  restrict 
competition  for  the  cartel  that  is  the  ABA. 

The  LSAT  Is  an  entry  barrier  to  a  law 
school  education  and  subsequentiy,  the 
practice  of  law.  The  issues  raised  in  the 
attached  white  paper  support  Uie  allegation 
that  LSAT's  are  a  fraud,  the  con  of  the 
century.  The  purpose  of  the  LSAT  is  to 
restrict  entry  into  the  law  profession,  reduce 
the  number  of  applicants,  and  by  that 
process,  enable  Uie  ABA  to  maintain  a  law 
monopoly  in  the  United  SUtes.  In  that 
process,  the  ABA  is  able  to  support  the  legal 
profession's  ability  to  charge  high  legal  fees 
by  restricting  competition.  More  important, 
the  ABA  restricts  entry  to  the  profession  so 
that  in  the  maximum  number  of  cases 
possible,  ABA  members  in  litigation  are 
unopposed  by  thoee  who  cannot  afford  the 
services  of  an  ABA  member.  The  ABA  is  the 
most  egregious  and  efficient  monopoly  in  Uie 
United  States. 

ABA  accreditation  requirements  and 
reviews  involve  minimiun  median  I>SAT 
scores  along  with  pressure  to  keep  median 
scons  high.  This  pressure  essentially  makes 
.  the  LSAT  a  gateway  requirement  to  the  legal 
profession  in  this  country.  See,  ABA 
Standards  for  Approval  of  Law  Schools  and 
Interpretations,  October,  1994,  Interpretation 
209,  Page  2,  501  and  304,  i.e.,  "declining 
•    median  (or  average)  LSAT  scores '.  By  this 
Interpretation,  the  ABA  has  annoimced  a 
boycott  against  law  schools  that  do  not 
require  LSATs.  Law  schools  must  also  stay 
above  "declining  median  LSAT  scores."  This 
Interpretation  is  proof  of  a  boycott  against 
applicant  consumers  who  have  "declining 
median  LSAT  scores."  Interpretation  501 
requires  that  a  law  school  have  an  artificial 
barrier,  and  threaten  to  boycott  those  with 
"declining  median  LSAT  scores"  despite  the 
feet  that  there  is  no  proven  or  provable 
correlation  between  LSAT  scores  and  success 
in  law  school. 

ABA  Standards  for  Approval  of  Law 
Schools  and  Interpretations,  October.  1994, 
Standard  503  is  an  attempt  to  confose  the 
LSAT  issue,  by  requiring  an  "accepUble 
(apparent  aptitude)  test"  The  ABA  knovrs 
that  no  predictive  or  aptitade  test  can  ever 
prove  a  owralation  between  LSAT  scores  and 


success  in  law  school.  Thus  the  ABA  stands 
on  a  fraud  and  says  that  anodier  fr^ud  may 
be  acceptable  in  order  to  avoid  an  ABA 
boycott  or  threat  of  a  boycott.  That  is  not 
likely.  The  entire  issue  of  predictive  or 
aptitude  tests  is  an  artificial,  fraudulent 
barrier  to  entry  to  the  ABA  controlled  law 
profession. 

LSAT  tests  are  so  devoid  of  any  proven  or 
provable  ability  to  predict  first  year  law 
school  performance  that  eliminating  LSAT 
requirements  entirely  would  result  in  a 
higher  correlation  with  first  year  law  school 
performance  than  LSAT  scores  alone 
provide.  A  statistical  analysis  of  flipping  a 
coin  will  yield  a  better  set  of  correlation 
coefficienu  tiian  LSAT's  yield.  The  above 
facts  are  a  classic  definition  of  an  unlawfol, 
artificial  barrier  for  Uie  purpose  of  limiting 
the  number  consumer  applicants  who 
survive  while.  That  in  turn  keeps  law 
profession  fees  high.  The  accompanying 
white  paper  expounds  on  this  subject  in 
considerable  detail. 

The  accreditation  process  reinforces  the 
stranglehold  the  ABA  has  over  law  education 
in  this  country  regardless  of  whether  an 
applicant  intends  to  use  his/her  law 
educatton  in  the  licensed  practice  of  law  or 
not.  Proof  of  that  allegation  lies  in  ABA 
Standards  for  Approval  of  Law  Schools  and 
Interpretations,  October,  1994.  Standard  301, 
"(a)  A  law  school  shall  maintain  an 
educational  program  that  is  designed  to 
qualify  its  graduates  for  admission  to  the  bar 
and  to  prepare  them  to  participate  effectively 
in  the  1^  profession."  Thus  a  person  who 
simply  wants  a  legal  education  without 
intent  to  petition  for  admission  to  the  bar  is 
either  required  to  participate  in  an 
inappropriate  ABA  admissions  program  or 
both  the  applicant  and  Uie  law  school  will  be 
sanctioned  with  either  a  boycott  or  the  threat 
of  a  boycott. 

This  letter  is  not  a  challenge  to  any 
Department  of  Education  regulation.  The 
Department  of  Education  cannot  lawfully 
mandate  a  fraudulent  test  and  the  LSAT  is 
not  named  in  any  DOE  mandate.  The  issue 
of  whether  a  particular  aptitude  test  is 
"suitable"  is  well  within  the  jurisdiction  of 
this  antitrust  action  where  the  issue  of  fraud 
is  raised  and  as  it  is  accompanied  by  the 
wealth  of  material  found  in  the  attached 
white  paper.  It  is  well  known  that  correlation 
does  not  prove  causation.  The  fraud  inquiry 
can  stop  right  there  or  continue  if  the 
government  wants  redundant  proof  of  6«ud. 
It  is  well  witiiin  the  U.S.  Department  of 
Justice's  responsibilities  to  take  up  the  issue 
of  "suitable"  in  relation  to  the  LSAT.  The 
issue  is  that  of  a  fraudulent  LSAT  on  the 
antitrust  issues  of  this  action  and  the  well- 
being  of  omsumere.  The  issue  is  well  within 
the  Uniled  States  District  Court  for  the 
District  of  Columbia's  jurisdiction  in  this 
action.  Fraud  is  the  cornerstone  for  much 
that  is  anticompetitive  and  subject  to 
antitrust  litigation. 

The  ABA  has  boycotted  and  intends  to 
boycott  any  law  school,  proprietary  or  non- 
profit, tiiat  does  not  have  "small  classes  for 
at  least  some  pcation  of  the  total  instructional 
program."  See,  ABA  Standards  for  Approval 
of  Law  Schools  and  Interpretations,  October. 
1994.  Standard  303.  (ii).  That  Standard 


makes  the  requirement  to  accredit 
proprietary  schools  moot  The  most 
prestigious  schools  in  the  country  have  very 
large  classes  for  economic  reasons.  Small 
classes  are  uneconomical  and  are  an  artificial 
barrier  not  eliminated  by  the  proposed  Final 
Judgment.  The  requirement  for  small  classes 
is  under  pain  of  boycott  if  the  law  school 
does  not  comply.  Only  law  schools  that  have 
substantial  amounts  of  government  financial 
support  can  meet  this  anticompetitive 
requirement.  This  anticompetitive  ABA 
requirement  directly  results  in  law  school 
education  price  fixing,  it  is  an  artificial 
barrier  to  competition  and  both  limit  entry  to 
the  law  profession  as  an  illegal  boycott 
ABA  Standards  for  Approval  of  L.aw 
Schools  and  Interpretations,  October,  1994, 
Standard  and  Interpretation  701  essentially 
means  that  the  proposed  Final  Judgment 
provision  concerning  proprietary  law  schools 
is  not  a  serious  remedy.  Only  government 
supported  or  unusually  well  financed  non- 
profit law  schools  can  start-up  with  only 
permanent  facilities,  and  without  "leased  or 
rented  facilities."  The  issue  is  one  of 
business  prudence,  not  law  education.  This 
particular  Standard  and  Interpretation  is  an 
artificial  barrier  erected  under  pain  of 
boycott,  or  threat  of  boycott  to  limit 
competition.  The  no  lease,  no  rental  standard 
is  anticompetitive  particularly  in  areas  where 
land  and  buildings  are  extremely  expensive. 
The  requirement  is  anticompetitive  to  the 
extent  that  tiie  ABA  has  proven  by  past  deeds 
that  are  established  in  these  proceedings,  that 
it  (k>e8  not  want  for-profit  competition. 
Standard  701  is  an  anticompetitive  artificial 
barrier  to  competition. 

From  the  public's  point-of-view,  a  Special 
Commission  consisting  of  largely  the  same 
actors  who  created  the  anticompetitive  guild 
described  in  tiie  government's  complaint 
does  not  constitute  serious  relief.  The  fox 
remains  in  charge  of  the  hen  house. 

The  above  anticompetitive  practices  have 
evolved  without  any  real  public 
participation,  scrutiny  or  oversight  Proposed 
Interpretations  of  Standards.  Rules,  and 
Policies  to  the  admissions  process  which  are 
very  much  a  part  of  die  accreditation  process 
have  been  hidden  from  the  public  view  and 
will  continue  to  be  hidden  from  the  public 
if  they  are  published  only  in  the  ABA  journal 
and  die  Review  of  Legal  Education  in  die 
United  States.  The  "public  comment" 
requirements  of  die  proposed  Final  Judgment 
are  for  insiders,  not  consumers.  There  is  no 
evidence  of  reasonable  notice  to  consumers 
in  diis  action.  It  is  diis  absence  of  public 
oversight  that  has  caused  the  ABA  as  an 
anticompetitive  cartel,  to  flourish  and 
prosper. 

Law  school  applicants  have  no  escape  from 
die  ABA'S  monopoly  and  anticompetitive 
practices  described  herein.  The  above  issues 
are  a  very  important  part  of  die  accreditation 
process.  Admissions  requirements  direcUy 
affecting  consumers  are  also  a  part  of  the 
accreditation  process.  That  process  has  been 
captured  by  those  with  an  economic  interest 
in  limiting  die  practice  of  law  in  die  United 
States.  ,.    . 

It  is  critical  that  die  government  not  lunit 
ita  ABA  investigation  to  the  issues  Usted  in 
die  proposed  Final  Judgment  The  fact  of  this 
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actkm  i«  not  widera  known  to  tlw  public  and 
dwt  hat  in}nnd  coqnimen.  The  proowdings 
to  date  an  lanly  insider  procawningt  whan 
ooca  again,  whanevter  ABA  intarests  tn  at 
•take,  oiepublic  inlBreat  Le.,  ooDsumen  am 
ignored.  Im  inveatjaatioo  nnut  ba  qieaed  to 
public  hearings  far  ^te  leaaons  given  herein. 

Sinoenly  yoora, 
RoberW.Hall.        I 
Anidmt  aitd  Dinf^r. 

RH/bh 

BnckMura:  The  Ethics  of  Educational  and 

Employment  Aptitude  Testing 
July  18. 1995. 
14r.  John  P.  Greaney, 
Chief,  Gomputen  atd  Finance  Section.  U.S. 

Department  ofmutice  Antitrust  Division, 

555  4th  Street.  V-W ,  Ifoom  9903. 

Washington.  DC  20001 
Re:  United  States  of  America  vs.  American 

Bar  Assodatioq.  Cv.  No.  95-1211. 

Request  for  mo^fication  of  proposed 

final  Judgment' 
Deer  Mr.  Greaneyt  The  complaint  in  this 
action  states  that  it  js  the  view  of  the  United 
States  that  during  tQe  past  20  years,  the  law 
school  accreditatiod  process  has  been 
captured  by  legal  educators  who  have  a 
direct  interest  in  the  outcome  of  the  process. 
The  government  also  noted  in  its  G^mpetitive 
Impact  Statement  that  it  has  learned  more 
about  the  ABA's  pr^ices  and  their 
competitive  efiects  as  the  investigation 
proceeded.  Unfortutiately,  the  government's 
action  and  order  haire  concentrated  on  issues 
Csr  less  important  to  the  public  than  other 
ABA  anticompetitiM  practices  that  severely 
impact  the  public.  The  issues  listed  in  the 
proposed  Final  Jud^ent  are  essentially 
insider  issues. 

Far  more  serious  Is  the  ABA's  role  in 
anticompetitive  admissions  processes 
required  by  the  ABA  in  the  accreditation 
process.  Listed  belolw  and  attached  hereto  are 
maior  anticompetitive  issues  left  out  of  the 
final  Judgment  that  Will  be  impacted  by  the 
ten  year  term  of  thej judgment  if  they  am  not 
reviewed,  investigated  and  included  now.  In 
the  alternative,  tlw  fallowing  issues  must  be 
specifically  exclud^  from  the  settlement 
prescribed  by  the  ptoposed  Final  Judgment. 

The  public  is  concerned  about  the 
preclusion  and  res  kidicata  effect  of  the 
proposed  Final  Judgment,  Clayton  Act 
disclaimers  not  wit^istanding.  For  the  reasons 
given,  the  proposed  judgment  is  deficient 
and  potentially  haraiful  to  the  public 
interest.  Despite  ttie  statement  in  Section  XI, 
(c).  "Entry  of  this  Final  Judgment  is  in  the 
public  interest."  thf  proposed  Final 
Judgment  is  not  in  fre  public  interest. 

Major  issues  not  dealt  with  include  but  are 
not  limited  to: 

1.  The  Law  School  Admission  Council 
(LSAQ  is  an  association  of  191  law  schools 
in  the  United  Stated  and  Canada  founded  in 
'1947  to  coordinate,  fiacihtate  and  enhance  the 
admissions  process;  During  1992,  the  Law 
School  Admission  Council  administered 
150,000  LSATs,  supported  477,000  law 
school  appiicationsv  and  processed  198.000 
transcripts.  As  owners  of  the  LSAC,  the  same 
legal  educators  tha^  control  the  accreditation 
office  control  the  L$AC 


a.  Alllaw  acboois  aocraditad  by  die 
American  Bar  Association  (ABA)  «•  LSAC 
members. 

3.  With  ABA  knowledge,  aenctioo  and 
support,  one  of  the  many  "services''  provided 
by  Law  Services  inchides  the  LSAT. 

4.  LSAC  monbers  and  many  non-mandier 
law  schools  in  the  United  States  require 
applicants  to  (1 J  subacribe  to  the  Law  School 
Data  Aaaembly  Service  (LSDAS)  service  and 
(2J  take  the  LSAT  as  a  part  of  the  application 
process. 

5.  The  LSAT  is  an  entry  barrier  to  a  law 
school  education  and  in  addition,  the 
practice  of  law. 

6.  The  issues  raised  in  the  attached  white 
paper  support  the  allegation  that  LSATs  are 
a  fraud  having  no  validity  at  all.  and 
certainly  less  predictability  than  the  toes  of 
a  coin. 

7.  By  ABA  knowledge,  sanction  and 
requirement,  ABA  acareditation  requirements 
and  reviews  involve  minimum  median  LSAT 
soHes  along  with  pressure  to  keep  median 
scores  high.  This  pressure  essentially  makes 
the  LSAT  a  gateway  requirement  to  the  legal 
profession  in  this  country. 

8.  By  ABA  knowledge,  sanctton  and 
requirement,  the  accreditation  process 
reinforces  the  stranglehold  the  ABA  has  over 
law  education  in  this  country  regardless  of 
whether  an  applicant  intends  to  use  his/her 
law  education  in  the  licensed  practice  of  law 
or  not.  As  but  one  example,  the  government 
appears  to  be  unaware  tliat  in  Hawaii  and 
other  states,  an  officer  and  sole  owner  of  a 
doeely  held  corporation  caimot  lawfidly 
represent  the  corporation  before  federal 
courts  including  bankruptcy  courts 
regardless  of  competence  since  federal  courts 
follow  state  licensing  rules  requiring  an  ABA 
approved  law  school  education.  In  many 
cases,  ABA  lawyers  file  actions  imopposed  as 
corporate  officers  who  cannot  afford 
attorneys  are  told  to  sit  dovtm  while  licensed 
attorneys  proceed.  This  issue  starts  with 
accreditation  and  admissions  requirements 
required  by  ABA  accreditation. 

The  above  anticompetitive  practices  have 
evolved  %rithout  any  real  public  view, 
participation,  scrutiny  ot  oversight  Proposed 
Interpretations  of  Standards,  Rules,  and 
Policies  to  the  admissions  process  which  are 
very  much  a  part  of  the  accreditation  process 
have  been  hidden  from  the  pubhc  and  will 
continue  to  be  hidden  from  the  public  if  they 
are  published  only  in  the  ABA  Journal  and 
the  Review  of  Legal  Education  in  the  United 
States.  The  "public  comment"  requirements 
of  the  proposed  Final  Judgment  are  for 
insiders,  not  the  public.  It  is  this  absence  of 
public  oversight  that  has  caused  the  ABA 
anticompetitive  guild  to  flourish. 

ABA  fecilities  requirements  essentially 
rule  out  for-profit  law  schools  in  Hawaii 
since  Hawaii  is  the  only  state  where 
commercial  land  is  largely  leasehold;  land 
and  buildings  are  extremely  expensive  since 
government  and  large  estates  own  most  of  the 
land.  If  current  accreditation  practices 
continue  to  be  used  and  a  Hawaii  for-profit 
corporation  leases  land  and  buildings, 
mainland  accreditation  teams  who  are 
unfamiliar  with  Hawaii's  special  problems 
will  continue  to  use  that  fact  to  deny 
accreditation. 


From  the  public's  pctot-of-vlew.  a  Special 
Gomndnion  consisting  of  largely  the  same 
acton  who  created  the  anticompetitive  guild 
described  in  the  government's  complaint 
does  not  constitute  relief.  The  situation  is 
one  where  the  fox  remains  in  charge  of  the 
chicken  house. 

Law  school  applicants  have  no  escape  from 
the  ABA's  monopoly  and  anti  competitive 
practices  described  herein.  The  above  issues 
are  a  very  important  part  of  the  accreditation 
process.  Admissiona  requirements  are  also  a 
part  of  the  accreditation  prooesa  that  have 
been  captured  by  thoee  vrith  a  direct  interest 
in  the  outcome  of  admissiona  requirements. 

It  is  critical  that  the  government  not  limit 
its  ABA  investigation  to  the  issues  list  in  the 
propoaed  nnal  Judgment  It  should  also  be 
understood  that  the  entire  action  ivas  not  one 
widely  known  to  the  pid>licand  that  has 
injured  the  interest  the  public  has  in  this 
proceeding.  The  proceedings  to  datei  are 
largely  insider  proceedings  where  once  again, 
whenever  ABA  interests  are  at  stake,  the 
public  interest  is  ignored. 

Sincerely  yours, 
Robert  W.  Hall, ' 
President  and  Director. 
RH/bh 
Enclosure:  The  Ethics  of  Educational  and 

Employment  Aptitude  Testing 

Tlie  Ethics  of  Educatianal  and  Employmoit 
Aptitude  Teating 

Robert  W.  Hall,  Ha%vaii  Institute  for  Biosocial 
Research,  Honolulu,  Hawaii,  Revised,  July 
18, 1995 

Abatract 

The  author  presents  a  case  against  the 
continued  use  of  graduate  or  undergraduate 
educational  or  employment  aptitude  or 
predictive  tests.  The  author  argues  that 
educational  aptitude  or  predictive  tests  have 
no  proven  or  provable  validity,  that  there  is 
no  justification  to  continue  to  require 
educational  or  employment  aptitude  or 

Clictive  tests  from  the  moral,  ethical  or 
1  points  of  view.  The  author  raises  the 
issues  that  (1)  applicants  required  to  take 
aptitude  or  predictive  tests  are  forced  to 
participate  in  psychological  research  without 
their  informed  consent,  (2)  applicants  must 
pay  for  forced  participation  benefiting 
private,  for-profit  corporations,  (3) 
nationwide  cheating  is  distorting  normative 
standards,  (4)  there  is  no  known  statistical 
method  for  validating  aptitude  or  predictive 
tests  since  in  actual  use,  random  statistical 
selection  is  routinely  ignored,  and  (5) 
validity  correlations  reported  by  the  test 
makers  prove  the  tests  do  not  do  what  they 
purport  to  do.  This  paper  is  a  call  for  multi- 
discipline  reflection  with  regard  to  the  moral, 
ethical  and  legal  issues  presented. 

The  Ethics  (rf  Educational  and  Employment 
Aptitude  Testing 

Introduction 

Secondary,  undeigraduate,  and  graduate 
level  educational  and  employment  aptitude 
or  (nedictive  testing  has  had  a  profound 
impact  upon  the  educational,  social  and 
political  fabric  of  this  country.  Entry  into  key 
professions  such  as  medicine,  law,  education 
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and  the  sdanoes  is  dependent  upon  hi^, 
predictive  test  soorea.  Educational  and 
enmloyment  aptitude  tests  are  an 
undisputed,  major  influence  in  the  selection 
process  of  our  inteUactual  elite. 

Bducatimial  institutions  use  aptitude  or 
predictive  tests  in  order  to  predict  first  year 
grade  performance.  Government  and  private 
corporations  use  aptitude  tests  in  order  to 
predict  first  year  j^  performance.  The  tests 
purport  to  predict  the  future  by  dieir  claimed 
abSity  to  predict  future  performance. 

The  purpose  of  this  paper  is  to  discuss  the 
ethical  considerations  of  aptitude  testing  in 
light  of  the  many  deficiencies  of  these  tests. 
The  most  obvious  deficiency  of  predictive  or 
aptitude  tests  is  the  fact  that  no  one  can 
predict  the  future.  The  aptitude  tests 
discussed  in  tliis  paper  are  primarily  the 
product  of  the  Educational  Testing  Service 
(ETS)  or  the  Law  School  Admission  Council 
(LSAC)  and  tiieir  affiliated  organizations. 

Beliability  and  Validity 

Over  the  years,  warnings  have  appeared  in 
lay  and  profiessional  literature  that  have 
added  to  the  doubt  surroimding  the  use  of 
aptitude  OT  predictive  tests.  Educational  and 
employment  aptitude  tests  must  have  proven 
statistical  reliability  and  validity  in  order  to 
enjoy  academic  and  professional  ethical 
support. 

Reliability  refers  to  the  ability  to  replicate 
the  results  of  the  test  (Kidder,  1981). 
Commonly  used  methods  for  detennining 
reliability  are  test,  re-test  methods  or  analysis 
of  variance  methodology.  Examples  of 
uneasiness  in  the  literature  include  Lumsden 
(1976).  Lumsden  suggested  that  the  study  of 
reliability  is  largely  irrelevant  to  predictive 
test  He  argued  that  reliability  theory  is  based 
upon  assumptions  that  caimot  be  proven. 

Validity  refer*  generally  to  the  criteria  the 
test  measures  and  how  useful  that 
measurement  is.  In  order  for  a  test  to  have 
validity,  the  test  must  correlate  with  another 
variable  of  interest.  This  variable  is 
sometimes  called  a  criterion. 

There  are  two  conunonly  used  types  of 
validity.  One  is  face  validity  which  is  the 
apparent  appropriateness  of  the  test,  a 
judgment  call.  The  other  is  content  validity 
which  refers  to  how  adequately  the  items  in 
a  test  sample  the  area  of  interest  (Guion, 
1978;  Messich.  1980).  Botii  measures  are 
important  in  the  measurement  of  aptitude. 
The  difficulty  in  measuring  aptitude  becomes 
clear  when  one  attempts  to  define  aptitude. 
Any  definition  of  that  word  is  truly  in  the  eye 
of  the  beholder. 

Of  the  two  measures  utilized  in  measuring 
validity,  the  important  measure  for  our 
purposes  is  criterion-related  validity. 
Criterion-related  validity  refers  to  the 
practical  use  of  test  scores  in  predicting 
performance  on  non-test  behaviors  of 
interest 

Criterion-related  validity  may  be  either 
concurrent  or  predictive  validity.  Predictive 
validity  is  essentially  subsequent  academic 
or  employment  performance.  With 
concurrent  validity,  both  the  test  scores  and 
the  criterion  measures  are  immediately 
avail^le  .  With  predictive  validity,  test 
scores  are  available  before  the  criterion  data 
are  available.  Time  passes  before  we  know 


whethw  the  applicant  performed  as 
predicted. 

Statistics  used  to  valid^e  aptitude  tests 
depend  upon  random  selection.  Without 
random  selection,  validation  statistics  are 
meaningless.  Schools  that  admit  ot  deny 
admission  using  test  scores  including  a 
minimum  predictive  test  score  destroy 
random  selection.  Applicants  who  are  not 
admitted  as  a  result  of  feilure  to  achieve  an 
accepteble  or  a  minimum  test  score  become 
a  control  group,  or  the  criterion-control 
group. 

Once  the  criterion-control  group  drops  out 
of  the  statistiosl  equation  (when  they  are  not 
given  the  opportunity  to  perform),  the 
statistical  basis  for  validating  aptitude  tests 
becomes  nothing  more  than  worthless 
assumptions  based  upon  other  worthless 
assumptions.  An  attorney  would  call  this 
hearsay  upon  hearsay. 

Without  control  group  first  year  grades  or 
first  year  performance  records,  there  is  no 
way  of  validating  the  tests.  We  must  know 
how  all  of  those  taking  the  test  would  have 
performed  in  order  to  validate  the  teste.  Once 
random  selection  is  destroyed,  no  credible 
data  is  available  to  validate  the  tests.  Each 
test  that  eliminates  applicants  on  the  basis  of 
minimum  test  scores  adds  to  the  destruction 
of  the  statistical  date  base.  As  a  result,  ethical 
considerations  prevent  the  use  of  statistical 
data  that  depend  upon  random  selection  if 
random  selection  is  destroyed  in  the  process 
of  gathering  statistical  data.  In  practice 
ethical  considerations  are  routinely  ignored 
in  the  name  of  expediency  in  the  validation, 
sale  and  use  of  aptitude  teste.  The  problem 
is  one  of  the  test-makers  and  the  agencies 
requiring  applicante  to  take  the  test  refose  to 
face.  One  may  either  choose  statistical 
validation,  or  one  may  choose  expediency. 
The  two  are  mutually  exclusive.  This 
example  is  only  one  of  several  serious  flaws 
in  the  statistical  process  of  validating 
aptitude  tests  (Tenopyr.  1977). 

The  test-makers  are  aware  that  it  is  not 
wise  to  use  educational  tests  as  the  sole 
selection  criterion  with  regard  to  any  of  its 
teste.  The  producers  of  the  LSAT  for 
example,  routinely  warn  law  schools  not  to 
use  the  LSAT  as  the  sole  selection  criterion. 
At  the  same  time,  the  LSAC  knows  or  should 
know,  that  law  schools  habitually  ignore 
those  warnings  and  are  pressured  to  do  so  in 
the  accreditation  process.  In  practice,  the 
LSAC  leaves  the  decision  of  how  to  use  test 
results  up  to  individual  law  schools.  The 
failure  to  control  the  use  of  the  teste  is  but 
one  of  the  ways  the  tests  become  statistically 
worthless. 

Despite  their  disclaimers,  the  candor  of  the 
test  makers  in  presenting  a  clear,  truthful 
statement  concerning  their  products  may  be 
questioned.  As  an  example,  the  validity 
statement  in  the  1984-85  General 
Information  Booklet  for  the  Law  School 
Admission  Test  is  notable  for  ite  brevity  and 
general  lack  of  information.  Part  of  the 
statement  reads,  "while  correlations  between 
test  scores  and  grades  are  not  perfect,  these 
studies  show  that  LSAT  scores  help  to 
predict  which  students  will  do  well  in  law 
school."  Correlation  between  LSAT  scores 
and  first-year  law  school  grades  for  139 
schools  ranged  from  .06  to  .71.  The  1992-93 


LSAT  Information  Book  reported  correlations 
from  .11  to  .64  (median  is  .41)  between  LSAT 
scores  and  first-year  law  school  grades  and 
from  .22  to  .69  (median  is  .49)  between  ISAT 
scores  combined  with  undergraduate  grade- 
point  averages  and  first-year  law  school 
grades. 

The  concept  of  validity  may  be  best 
understood  by  translating  psychometric  and 
statistical  jargon  into  something  everyone  can 
understand.  Correlations  look  like 
percentages.  In  fact,  they  are  not.  In  order  to 
obtain  percentages,  correlations  must  be 
squued.  A  correlation  statistic  of  .06 
becomes  ,0036  or  about  a  third  of  one 
percent.  A  correlation  statistic  of  .71  becomes 
.5041  or  slightiy  over  50%.  Such  statistics 
cannot  seriously  be  described  as  validations. 
It  is  also  important  to  keep  in  mind  that 
correlation  does  not  prove  causality.  The 
assertion  that  one  variable  causes  another 
always  remains  not  proven. 

Correlations  for  the  GRE  exam  are 
routinely  published  between  .20  and  .30  or 
4%  to  9%.  The  1992  LSAT  correlations 
translate  into  from  1  to  41%  (median  is  17%) 
between  LSAT  scores  and  first-year  law 
school  grades  and  from  5%  to  48%  (median 
is  24%)  between  LSAT  scores  combined  with 
undergraduate  grade-point  averages  and  first- 
year  law  school  grades.  Those  validation 
statistics  are  terrible  regardless  of  the  criteria. 
A  flip  of  the  coin  does  better.  When  one 
realizes  that  careers  are  determined  on  the 
basis  of  assumption  drawn  from  these 
statistics,  the  situation  is  even  more  of  a 
human  tragedy. 

The  1984-85  LSAT  statement  could  be 
characterirod  as  one  of  no  validity  at  all  for 
an  entirely  different  reason.  The  correlation 
data  presented  by  the  test  mak«'  in  the  1984- 
85  LSAT  statement  describes  an  old,  entirely 
different  test.  A  new  LSAT  test  was 
introduced  in  June,  1982.  No  correlation  or 
validity  data  was  available  at  the  time  of  the 
1984-85  test  In  order  to  correlate  and 
validate  the  new  test,  the  test  makers  used 
Uie  remarkable  expedient  of  simply  reporting 
correlation  and  validity  data  for  the  old  test. 
The  data  presented  failed  to  substantiate 
validity  for  the  old  test  much  less  the  new 
test  The  ethical  implications  of  that  decision 
are  that  ethical  standards  were  not  observed. 

The  1992-93  LSAT  "Information  Book" 
published  by  the  Law  School  Admission 
Council  (LSAC)  claims  (p.  4),  "The  LSAT  is 
designed  to  measure  skills  that  are 
considered  essential  for  success  in  law 
school:"  "The  LSAT  provides  a  standard 
measure  of  acquired  verbal  and  reasoning 
skills  that  law  schools  can  use  in  assessing 
applicants."  The  validity  information  found 
on  p.  125  does  not  support  either  of  these 
statements  i.e.,  medians  of  17%  to  24% 
(LSAS,  1992). 

The  1984-85  GRE  Information  Bulletin 
reported  validity  correlations  of  from  .13  to 
.40  (1.7%  to  16%)  in  various  categories  (p.    • 
27).  The  test  maker  did  not  even  bother  to 
publish  criterion  statistics.  Despite  that 
omission,  the  Educational  Testing  Service 
confidently  states  that  the  General  Test  or 
Subject  Tests  are  appropriate  for  admitting 
students  for  graduate  study,  and  for  decisions 
in  awarding  fellowship  awards. 

The  test-makers  also  recommended  their 
tests  for  predicting  success  in  graduate 
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•diaol  ud  far  goipaao*  in  oouBMliog 
■bidmriB  dMir  (twnM  in  padnato  itudy 
(p.  28).  TlHnlt  o^DfkknU*  kony  in  the  fKt 
ttatmoMaocndiiU  gtMhial*  sdMob  of 
payrhniinf  dwpd  iqiop  GkB  tBrt  loom 
dwpili  th*  in  t^t  mdi  nans  him  no 
■ccfptabla  provMi  or  provnU*  validity. 

For  a  pacfod  of  fma,  nma  taat-makK 
buUatiaa  oaittad  Validity  comiatkm 
•tatiitici  antinly.  tat  naaou  beat  known  to 
dia  tact^aakan.  vaUdatioa  inftamatioa  was 
far  a  tinw,  not  puttUalMd  in  the  test 
infarmatian  aant  t0  and  raad  by  the  itudsnt 
fai  order  to  otitain  Validalioo  ttatiatics.  the 
bulletina  inatnict  lAT  ctudant  applicants,  for 
example,  to  orders  na»d  manual  oiled  the 
ATP  guide.  The  lifwunu]  to  fliia  tecond 
guide  is  not  {mmifaent  in  the  bulletin. 

The  19S7-M  AtP  Guide  admits  that  the 
SAT-vaibal  and  B^thematlGal  nadictive 
corralation  is  27<K<far  10%  of  the  coUegss 
meaaumd  (.S2xS2W27%).  between  13%  and 
27%  far  iOjmout  of  the  colleges  (.36  -  .52), 
betwaan  4%  and  ip%  far  40  petcant  of  the 
coUagBS  (.21  -  .36%  and  below  4%  for  10 
percent  of  the  colkgn.  ETS  admits.  "The 
validity  of  high  school  lacord  is  typically 
aonewhat  hitler  turn  the  validity  of  the 
optimally  w^ghted  romhiaation  of  SAT 
sooraa."  BTS  daii^s  that  the  weighted 
ccanbinatiop  of  tht  highs  chool  raovd  and 
SAT  sGorss  by  a  ofmdMion  addititm  of  less 
than  one  half  percent  (9.07X.07).  The  BTS 
foils  to  state  how  tie  data  should  be 
weighlad.  Than  ia  no  indication  in  the  ATP 
Guide  that  any  admissions  director  or 
admissions  coaunhtee  weights  SAT  scons  or 
high  school  grade!  in  the  admissions  process. 
(The  Collage  Bou4, 1987). 

The  igS4-«5  Gitduato  Management 
Admission  Teet  Balletin  of  Infafmadon 
resolved  validity  diacfoaura  {noblons  by  the 
simple  HxpnAimmj  of  imt  pihH«hing  validity 
infarmatioo  to  teal  applicants.  GMAT 
disdaimen  an  infxmparisoo,  much  stronger 
than  thoae  provided  with  the  GRE.  ETS 
admits  that  the  tart,  "cannot  and  does  not 
measun  all  the  qi*Jitiea  important  far 
graduate  study  in  fianagement  and  odaer 
pursuits,  whether  In  education,  career,  or 
other  anas  of  experience;.  .  .(2)  there  are 
peychometric  limitations  to  the  test— for 
example,  only  scon  difbrences  of  certain 
magnitudes  are  nlable  indicators  of  real 
diffsrencas  in  perfcmance.  Such  limits 
should  be  taken  into  consideration  as  GMAT 
scores  an  used." 

Employment  te^  validity  information 
provided  by  the  ETS  for  tests  such  as  the 
NTE  teacher's  test  is  also  less  than  a 
resounding  vote  of  confidence.  The  NTE 
teacher's  test  is  sold  to  states  and  counties 
without  validatioa  BTS  simply  tells 
prospective  users  to  validate  the  test 
themselves.  Incredibly,  state  after  state  has 
bought  the  test  wifh  that  proviso. 

The  test-makoslhave  not  and  cannot 
validate  these  tests  with  ethically  applied, 
graerally  accepted  statistical  methock  A 
more  serious  question  involves  whether  or 
not  the  test-makei^  use  vague,  ambiguous  or 
highly  technical  disclosure  inlbimation.  The 
average  applicant  teking  a  predictive  test  is 
not  skilled  in  statittics  or  psychometrics. 
Why  than,  do  the  |eat-makeis  persist  in  using 
statistical  and  psy  Jiomatric  langimgn  in 


place  of  plain  EngUah?  Why  an  comlaaoo 
figures  used  in  puce  of  percentvgas?  The 
ansvrer  may  be  that  the  idain  BngUsh 
infarmatioo  does  not  look  very  good.  Tlw 
data  provided  by  the  test-makien  oonatitutea 
prima  fade  proof  that  foidng  •todenta  or  j^ 
applicanto  to  tdce  predictive  testa  is  an 
economic  and  buiun  waste. 

Why  don't  the  test-malars  and  their 
afBBates  publish  percentage  statistics? 
Would  you  publish  percentage  statistics  if 
your  correlations  were  this  bed? 

Practical  Considerations 

The  actual  field  use  (rf  predictive  testa  is 
even  more  interesting  thm  their  statistical 
shortcomings.  A  large  number  of  pioapective 
law  school  applicanto  expressed  concern 
when  the  1962  LSAT  test  was  ainMniryHnj^ 
and  they  rushed  to  take  the  old  test  The 
same  thing  happened  in  1991  when  die  test 
was  changed  once  again.  As  a  result, 
applicanto  for  die  1963-64  and  1992-93 
school  years  are  believed  to  be  heavily 
represented  by  thoae  who  took  the  old  test 
while  applicanto  for  die  1984-65  or  1993-94 
school  yean  are  a  mixed  group.  There  is  no 
ethical  justification  to  support  the  use  of  two 
entirely  different  testo  in  selecting  a 
particular  law  school  class  or  any  other  class. 

The  Richardson  School  of  Law  at  the 
University  of  Hawaii  as  butone  example, 
admitted  as  much  in  a  1993  report  to  the 
Hawaii  Legislature  footnote  (p.  12):  "It  is 
impossible  to  compare  Law  School 
Admission  Teet  (LSAT)  scores  fin  all  20  years 
of  the  law  school  because  both  the  test  and 
the  scoring  system  of  the  L3AT  exam  have 
changed  during  that  period.  The  three 
different  soon  ranges  used  since  1973  are  not 
comparable.  When  the  law  school  first 
opened  in  1973,  the  range  of  scoring  was 
200-600;  from  dw  early  1980s  until  1991,  the 
test  was  scored  on  a  10-48  range.  The  latest 
scaring  scheme— 120-180— was  first  effscdve 
with  the  1992  entering  class."  Here  we  have 
an  accredited,  ABA  approved  law  school 
admitting  LSAT  scores  over  the  years  "are 
not  comparable"  and  yet  LSAT  are  still  used 
to  deny  admission  to  applicanto.  In  feet, 
either  the  new  test  score  or  the  previous  test 
scores  were  accepted  for  a  time  during  an 
overlap  period  by  educational  institudons 
whenever  new  testo  were  introduced.  That 
created  a  situation  where  a  particular  class 
would  be  entered  using  two  diSeremt  test 
score  "schemes"  despite  the  buA  that  they 
"are  not  comparable." 

Another  weakness  writh  the  practical  use  in 
the  field  of  predictive  test  scores  involves  the 
limited  psychometric  background  of  those 
using  the  test  scores.  Most  of  those  who  make 
final  selection  decisions  have  no  training 
whatsoever  with  regard  to  the  limitations  of 
predictive  testo.  Pew  decision  makers 
understand  the  meaning  of  the  psychometric 
cautions  or  the  disclaimers  found  in  testing 
iiteratiue.  The  average  selection  committee 
member  may  be  reading  fer  more  into  test 
scores  than  they  should.  To  the  extern  that 
a  situation  has  been  created  where  users  have 
too  much  confidence  in  the  testo,  the 
responsibility  lies  both  widi  die  test-maker 
and  the  institution  reouiring  the  testo. 
Additional  responsibuity  lies  widi  those  in 
the  academic  community  who  know  better 
and  keep  quiet 


At  least  one  fully  accredited.  ABA 
approved  law  school,  has  a  six  persim 
admissions  committee  two  of  wrhom  ai 
studento  elected  by  die  student  body.  Beth 
are  able  to  lobby  and  one  has  voting  po«ver. 
If  any  of  the  student  admisidons  committee 
memben  have  training  in  psychologicl 
testing,  it  would  have  to  be  by  pure 
ooinddenoe.  VHien  teat  maken  send  out  test 
resulto,  they  routfaaely  «i<«rl«im  any 
responsibility  with  regard  to  the  educational 
qualifications  of  thoae  using  their  test  resulto. 
The  Standards  far  Educational  and 
Psycbological  Testa  and  Bdiical  Principles  of 
P^rchokgista  of  the  American  Psychological 
Aasociation  ire  simply  ignored. 

Admissions  committee  members  may  also 
be  missing  other  important  cautions  faund  in 
standard  peychometric  texto  such  as  Graham 
and  Lilly's  Psychological  Testing  (1984). 
Graham  and  Lilly  caution  (p.  42),  "If  not  all 
people  can  be  accepted  by  an  instituti<m, 
thoae  admitted  should  be  randomly  selected 
in  the  absence  of  any  validity  information. 
Only  if  the  test  scores  are  not  used  in  the 
selecticm  process  can  an  accurate 
determination  of  the  predictive  validity  of  a 
test  be  made."  Once  predictive  test  scores  are 
used  in  the  admissions  process,  any  hope  of 
determining  validity  based  upon  generally 
accepted  statistical  models  is  desboyed. 

Graham  and  Lilly  also  note  (p.  40),  "*  *  * 
being  able  to  predict  who  will  be  successful 
in  a  given  job,  whether  as  a  police  officer  ot 
airiine  pilot  (or  we  might  add,  a  physician, 
psychologist  or  an  attorney),  saves  the  person 
involved  firom  an  embanassing  failure  and 
the  institution  bam  possible  economic  loss." 
The  statemrat  foils  to  deal  with  the 
embanassing  failure  of  not  being  admitted  to 
naduate  schod.  The  statnnent  also  fails  to 
deal  with  the  potential  economic  loss  to  the 
applicant  and  the  community  despite  the 
equal  opportunity  laws  and  constitutional 
protections  of  this  country. 

The  uneasiness  that  continues  to  surface  in 
the  literature  with  regard  to  predictive  teste 
(Fitzpatrick,  1983;  Guion,  1978;  Tenopyr, 
1977;  Messick,  1980;  Federal  Trade 
Commission,  1978;  Owen,  1985)  comes  from 
the  knowledge  that  criterion  information  is 
fer  frtim  perfect  It  is  well  known  that  grades 
in  graduate  programs  are  a  fonction  of,  and 
are  influenced  ^,  many  fectors  other  than 
academic  aptitude.  In  the  real  world, 
criterion  information  represento  a  measure  of 
convenience.  There  is  no  evidence  that  the 
criteria  measured  proves  anything  (Graham  ft 
LiUy,  1984).  > 

The  most  important  criterion  from  sodety's 
point  of  view  is  not  grade  point  average,  but 
the  fer  more  important  criterion  of  excell«aoe 
in  one's  chosen  profession.  The  criterion 
actually  used  in  this  context  is  a  compromise 
between  one  that  is  ideal  and  one  that  is 
readily  available. 

Substantial  legal  questions  are  involved 
whenever  educational  and  employment  testo 
are  used  in  the  admissions  or  employment 
process.  Not  only  are  careers  being  decided, 
the  applicant  is  forced  to  pay  for  me  privilege 
of  taking  a  test  that  cannot  be  validated  using 
either  statistical  or  ethical  prindples.  Those 
who  make  dedsions  utilizing  {nmlictive  testo 
are  vulnerable  pursuant  to  federal  and  state 
privacy,  due  process,  equal  opportunity,  and 
civil  righto  laws. 


Coaching  Courses 

Statistical  assumptions  validating 
{Hadicdve  teato  assume  diat  die  person  taking 
the  test  has  no  previous  experience  with  the 
content  of  the  test  That  assumption  is  not 
true  for  a  group  of  privileged  individuals. 

A  new  &nenai(m  of  oonpem  surfaced  with 
the  pidilication  of  the  "Staff  Memorandum  of 
the  Boston  Regional  Office  of  the  Federal 
Trade  Commission"  (FTC)  with  regard  to 
"The  Effecto  of  Coaching  on  Standardized 
Admissi<m  Examinations"  (1978).  The  Staff 
memorandum  viewed  the  coaching  of 
educattonal  aptitude  testing  in  light  of  equal 
education  opportunity  as  mandated  by 
federal  law,  and  found  educational  testing 
wanting.  The  FTC  memorandum  presented 
evidence  that  well  run  coaching 
organizations  can  significantly  increase  test 
scores.  The  FTC  memorandum  found  that 
coaching  score  increases  (p.  1),  "have  a 
{xactiol,  educationally  meaningful,  effed  in 
that  c<Mw;l''"g  can  be  the  determloing  fector 
in  dedding  who  is  admitted  to 
undergraduate  and  graduate  colleges  and 
universities.  The  avail^ility  of  coaching  is 
positively  correlated  to  the  ability  to  pay  the 
tuition  at  coaching  schools,  whidi  can  be  as 
high  as  $500  or  more.  Therefore  coachable, 
standardized  admission  examinations  create 
financial  barriers  to  educational 
opportunities  in  dired  conffict  with  our 
Congressionally  declared  national  education 
policy." 

The  FTC  memorandum  involved  a  124,022 
person  LSAT  study  group  of  whom  8,660  had 
a  total  of  9,029  coaching  school  enrollmenU. 
The  date  showed  that  increases  of  anywhere 
from  30  to  100  or  more  test  pointo  on  a  test 
with  a  possible  800  pointo,  could  be  achieved 
by  the  better  coaching  schools.  That 
translates  to  an  increase  of  from  2  to  6  pointo 
on4he  L,SAT  test  that  has  a  possible 
TwairiTniiTn  of  48  polnto.  The  test  maken 
represented  that  the  48  point  test  is  reliable 
to  within  2  plus  or  minus  test  points  or 
roughly  4%.  Thus  a  person  with  a  27  could 
raise  his/her  score  to  29  or  33  pointo  with 
coaching.  That  difference  could  easily  be  the 
difference  between  rejection  and  admission 
at  many  law  schools. 

The  FTC  memorandum  contained  (p.  2), 
"•  •  *  the  existence  of  only  one  coaching 
school  (and  there  is  more  than  one)  that  can 
materially  increase  individuals'  scores  on 
standardized  admission  examinations  such 
as  the  Scholastic  Aptitude  Test  and  the  Law 
School  Admission  Test  reveals  the  lack  of 
reUability  and  validity  of  these  examinations. 
The  test  makers  themselves  tell  us  that 
standardized  admisston  examinations  should 
be  used  to  help  predid  the  academic 
performance  of  an  individual  ia 
undergraduate  or  graduate  school.  Yet,  since 
short-term  prepardion  can  increase  scores, 
but  has  a  questionable  long-term  effect,  the 
true  predictive  value  of  the  standardized 
examinations  is  suspect" 

Tlie  most  datpntng  statement  in  the  FTC 
menuxandum  involved  discrimination 
between  applicants.  "The  standardized 
admission  examinations  are  discriminatory 
in  a  number  of  ways.  They  discriminate 
against  any  individual  who  either:  (1)  cannot 
afford  the  cost  of  dbmmercial  preparation  or 
(2)  electo  not  to  attend  a  commercial 


preparation  course  even  if  he  can  afford  it 
because  of  acceptance  of  the  dogma 
promulgated  by  the  test  maken,  test 
administrators,  and  test  users  over  the  past 
twenty  yean  that  coaching  is  valueless."  Two 
additional  fecton  not  noted  in  the  report  are 
that  some  applicanto  simply  do  not  have  an 
additional  250  houn  of  time  to  spend  on 
coaching.  Those  who  are  successfully 
coached  raise  the  national  norms  used  to 
standardize  the  testo.  Those  who  are  not 
successfolly  coadied  pay  not  one.  but  several 
unfair  penalties. 

The  FTC  memorandum  rep<xted  that 
educational  ^titude  examinations  appeared 
to  discriminate  on  the  basis  of  race  since 
certain  sub-populations  may  receive  a  lesser 
benefit  from  coaching  than  othen.  The 
memorandum  also  noted  that,  "The 
economic  and  sodal  benefits  flowing  from 
admission  to  undergraduate  and  graduate 
colleges  and  universities  (especially  the  more 
prestigious)  are  axiomatic". 

The  FTC  staff  estimated  that  in  1979  the 
totel  cost  of  educational  coaching,  much  less 
educational  testing,  was  in  excess  of 
$10,000,000.  The  total  cost  of  coaching  for 
college,  graduate  school  and  employment 
applicanto  is  now  for  more  than  $50,000,000 
a  year.  At  a  time  when  the  political 
administration  in  Washington  is  cutting  back 
college  student  aid.  the  economic 
discrimination  inherent  in  those  numbers  is 
weighted  more  than  ever  in  fevor  of  the 
wealthy. 

The  Federal  Trade  Commission  was  sorely 
embarrassed  by  the  Boston  staff 
memorandum.  The  Commission  quickly 
watered  down  some  of  the  credibility  of  the 
sUff  memorandum  with  a  second.  1979 
report  that  questioned  purported 
methodological  flaws  in  the  date  analysis.  It 
should  be  noted  that  the  Federal  Trade 
Commission  has  not  seen  fit  to  subsequently 
commission  a  research  study  where  the  date 
analysis  would  be  more  accepteble  to  the 
FTC.  The  second  report  was  not  convincing. 
The  original  staff  report  made  its  point 

Coaching  courses  influence  "aptitude"  test 
scores.  Each  time  that  happens,  national 
statistics  are  influenced  in  favor  of  those  who 
have  access  to  the  better  coaching  courses. 
Thus  the  disparity  between  those  with  the 
S500-$600  tuition  fee  and  access  to  the  better 
coaching  courses,  and  those  who  do  not  have 
access  affects  those  who  are  not  coached  at 
least  two  ways.  First,  those  who  are  not 
coached  do  not  get  the  inside  information 
necessary  to  increase  their  scores.  Second, 
national  predictive  test  statistics  become  a 
fraud. 

Incredibly  some  school  systems  and 
universities  are  attempting  to  resolve  the 
problem  by  ofiering  their  own  coaching 
courses  (Lynch,  1985).  Owen  (1985) 
compares  various  coaching  courses  and 
concludes  that  some  courees  are  close  to 
being  worthless.  The  law  School  Admissions 
Services  (Law  Services  or  LSAS)  has  ite  own 
"Official  LSAT  Prep  Test"  as  well  as  a  series 
of  "Offidal"  preparation  materials  (LSAS, 
1992). 

There  are  some  very  good  coaching 
courses,  however,  and  those  who  have  the 
key  or  die  "Trick"  to  ETS  examinations  have 
an  enormous  advantage,  hi  the  real  world. 


the  Princeton  Review  may  have  the  most 
salable  service.  The  New  York  Tunes 
reported  (Associated  Press,  1987)  a 
settiement  of  a  lawsuit  between  the 
Educational  Testing  Service  and  the 
Princeton  Review  Inc.  John  Katzman,  the 
founder  of  the  Princeton  Review  was 
reported  as  having  admitted  "distributing  test 
questions  from  the  company's  (ETS)  testo  to 
studento  taking  his  (Katzman's)  course  giving 
them  an  unfeir  edge  in  the  testo."  (Insertions 
added  for  clarity.)  Katzman  was  reported  in 
an  interview  as  having  boasted  that  the 
lawsuit  "guadrupled"  his  business  at  $595 
per  student  Since  ito  founding  in  1981,  the 
Princeton  Review  alone  had  grown  to  become 
a  multi-million  dollar  business  annually.  The 
ethics  of  this  situation  is  now  to  the  point 
where  "coaching  courses"  that  give  an  unfeir 
advantage  to  a  privileged  group  taking  ETS 
tests  is  a  national  disgrace.  The  word 
cheating  has  been  used  and  will  continue  to 
be  used  to  describe  this  situation. 
Opting  out 

The  New  York  Times  (Fiske,  1984) 
reported  that  Bates  College  in  Maine.  Bowdin 
College  in  Maine,  and  Sturah  Lawrence  in 
Yonken  discontinued  their  policy  of 
requiring  SAT  scores.  The  University  of 
Florida  now  makes  achievement  testo 
optional  for  those  who  do  not  do  well  on  the 
SAT.  The  article  reported  that  Harvard  has 
considered  achievement  scores  as  an 
alternative  to  the  SAT.  The  Harvard  Business 
School  dropped  die  GMAT  test  as  an 
admissions  requirement  shortly  thereafter 
(Day.  1985). 

The  Dean  of  Admissions  at  Bowdin  was 
quoted  as  having  "serious"  ethical 
questtons"  about  the  SAT.  He  noted  concern 
about  the  growth  of  commercial  "coaching" 
courses  that  help  studento  prepare  for  the 
stendardized  testo.  "There  has  been  an 
explosion  of  coaching  schools,"  he  said,  "but 
enrollment  (in  coaching  schools)  is  almost 
stratified  along  financial  lines.  We  have  some 
real  problems  using  something  that  can  be  so 
biased  by  economic  resources.  It's  just  not 
fair  to  minority,  blue-collar  and  rural 
studento"  (Fiske.  1984). 

The  New  York  Times  reported  (Lederman. 
1985)  on  the  findings  of  James  Kulik  and  his 
associates  at  the  University  of  Michigan's 
Center  for  Research  on  Learning  and 
Teaching  in  an  attempt  to  find  an  unbiased 
summary  of  the  research  literature  on  the 
subject  to  coaching.  Kulik  disagreed  with 
previous  findings  of  the  Educational  Testing 
Service  (ETS.)  that  the  average  gain  by 
coaching  was  small.  Kulik  found  that  ETS 
"did  not  make  clear  that  some  individuals 
may  make  gains  [through  coaching)  that 
cannot  be  ignored."  Mr.  Kulik  said  equality 
must  be  reached  in  one  of  two  ways.  "Either 
no  one  geto  any  preparation  which  is  more 
or  less  how  it  used  to  be;  or  everyone  should 
have  enough  familiarity  with  the  test.  The 
former  cannot  happen  now,  and  that  latter 
raises  the  question:  who's  going  to  pay  for 
it?" 

The  Law  School  Admission  Coundl,  the 
developer  of  the  LSAT  test  has  contradicted 
long-sUnding  ETS  coaching  disdaimers  by 
proposing  to  enter  the  coaching  business 
(Adams.  1988).  The  president  of  LSAC.  Craig 
W.  Christensen,  was  quoted  in  the  National 
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Lawjounulvadbitttau."*  *  ^ttMhodto 
•ay  with  a  rtrataU  hoe  tiHt  coaching  doea  a 
ttudant  no  good.'^TlM  LSACt  owB  Pi9-law 
Handbook  ilatouiiHt  admite,  "vaiy  few 
paopla  can  achia«l>  teir  Ibll  potontial  hy  not 
praparingat  aO." 

Scianca  (Hotda*.  1985)  npotsd  diat  the 
pcaati^ooa  )ohna  HopUns  Univmdty  School 
of  Madidna  haa  <|a|ipad  the  Madical  GoUegB 
Adndaifona  TMt  MCAT)  asan  admistifMu 
laquliaineut  )ohni  Hofddns  daan  Richard  S. 
Roatf  stalad  that  najrwan  dio[q>ingdw 
MCAT  tinea  the  pfocaai  has  Men  "distorting 
the  pfemadcmriculum  groasly."  Tha  Science 
article  reportad  that  "many  tee  the  MCAT  as 
contributing  to  the  dehuiMniiing  aspects  of 
medical  school  rafiiniring  the  more 
narrowly  facuseo^  competitive-minded 
students."  Nonnan  D.  Anderson  of  Johns 
Hopkins  was  repohed  as  stating  "thsre  are  no 
data  indicating  th^t  MCAT  scons  correlate 
with  either  clinic^  psrfionnance  in  medical 
school  or  later  success  in  medical  careers." 
Another  article  antMaring  in  the  New  York 
limes  rrop  Medjcal,"  1985)  quoted  Dr.  Ross 
as  stating  "We  waht  pei^le  who  are  not 
monoduooatic"  igtd  stated  that  the  teats 
"perverted  the  ua4amadnate  experience.  It 
tends  to  displace  40  thinking  about  a  gsneral 
education.  A  studant  may  t^nk  about  tatdng 
a  course  in  astronomy  or  European  history, 
but  then  thinks  afabut  that  test  The  whole 
thrust  of  the  undefgraduate  experience 
becomes  a  multiple  choice  standardized 
test. 

The  admissions  idirector  of  Harvard  was 
quoted  in  the  Newt  York  Times  (S.A.T. 
cnarhhig.  1988),  "Spending  time  on  coadiing 
takes  time  away  fctan  worldng  on  getting 
good  hi^  sdKwl  |rades,  on  extracurricular 
activities  or  onmiUnnity  sendee,  all  of  which 
are  important  wh^  admissions  oBkan  are 
choosing  a  class." 

Other  ethical  qunstions: 

Bach  predictive  lest  \ma  one  section  that  is 
"ejqMrimental".  itwt  section  is  interposed  in 
order  to  develop  q^Mstions  for  futuTB  tests. 
Applicants  are  not  informed  which  section  is 
tiie  experimental  sctian.  Applicants  cannot 
skip  the  experimental  section.  Applicants 
have  not  voluntee^  to  participate  in  a 
predictive  test  research  project  Test-makers 
do  not  have  the  intbrmed  consent  of  those 
taking  the  test  regirding  psychological 
experimentation.  The  test-makers  experiment 
with  human  subfeits  in  what  amounts  to 
psychological  research  without  full 
disclosure  or  infottned  consent  Applicants 
are  not  volunteers  iw  test  subjects  in  what 
amounts  to  psychdlogical  rsanvch  without 
full  discloaure  or  ibfoimed  consent. 
Applicants  are  nof  volunteers  as  test  subjects 
in  order  to  suppoii  test-malcer  income 
producing  activiti«s.  Yet.  test-maker  position 
is  deer.  There  are  no  deviations.  They  have 
a  monopoly.  It  is  ifnazing  how  universities 
acroas  the  countryfblithely  teach  that  such 
experiments  are  p#ofiBssionally  unethical 
while  at  the  same  ^ime,  cooperating  with  test- 
makers.  The  hypocrisy  of  Uie  situation  is 
obvious. 

As  Owen  (igesltreports,  the  experimental 
sections  of  ETS  tetts  are  the  sections  most 
likely  to  have  "mi<keyed,  flawed,  badly 
written,  and  ambiguous  items"  (p.  135)  that 
are  usually  much  fiore  difficuh  than 


standard  cpiestiaos.  A  student  coming  aaoss 
(HM  of  thoee  sections  ivithout  realising  it  can 
become  completriy  demnwHted  The  student 
could  easily  safftr  a  loss  of  confidenca  that 
would  afbct  test  petfiMmance.  Bxperinwntal 
sections  are  moved  around  fiom  teA  to  test 
and  accordihg  to  Owen,  havaliean  placed  as 
early  as  section  3  on  the  SAT.  The  final 
assault  on  the  dignity  of  the  hq>less  student 
is  that  he/she  has  to  pay  far  the  privilege  of 
being  humiliated  while  the  subject  <rf  a 
hidden  experiment 

The  Ethics  Code  of  the  American 
Psychological  Association  (APA)  states 
"Ethical  practice  requires  tlie  investigator  to 
respect  the  Individual's  freedom  to  dedine  to 
partidnate  in  or  withdraw  from  resanch.  The 
obligation  to  protect  tibis  freedom  requires 
spedal  vigilance  when  the  investigrtor  is  in 
a  position  of  power  over  the  partidpant  as 
for  example,  when  the  partidpant  is  a 
student,  client,  employee,  or  otherwise  is  in 
a  dual  relationdiip  with  the  investigBtor" 
("APA  ethics".  1979).  Despite  tiiat  well 
defined  ethical  standard,  psychology 
professionab  throudiout  this  country  require 
the  GRE  and  relateoBTS  examinations 
complete  with  the  conced  research  secttons. 
It  is  deer  that  the  disparity  between  preached 
and  practiced  ethics  must  be  addreased. 

ETS  has  had  other  problems  with  its  tests. 
The  release  of  the  resulte  for  the  1996 
National  Assessment  of  Educational  Progress 
reading  test  developed  by  the  ETS  were 
postponed  until  major  problems  in  the  exam 
are  corrected.  The  first  results  of  the  $4 
million  a  year  contract  were  so  unbelievable 
that  Chester  E.  Firm,  Jr.,  the  Education 
Department's  assistant  secretary  for 
educational  research  was  quoted  as  sajring, 
"I'm  pretty  disgusted  by  the  whole 
situation."  (Remfing  test,  1988) 

What  to  do? 

Another,  better  approach  to  evaluating 
people  may  be  the  one  sunested  by  the 
recent  research  of  Dr.  Si^ied  StreufiBrt  of 
Pennsylvania  State  University  Colle^  of 
Medicine  (Coleman,  1984).  Tk.  Streufart 
indicates  that  thinking  style  is  a  better 
indicator  of  achievement  than  intelligence 
teste.  Similar  criticism  has  been  made  by 
Devid  McClelland,  a  psychologist  at  Harvard. 
Dr.  McClelland  argued  in  the  American 
Psychologist  that  it  makes  more  sense  to  test 
for  competence  than  intelligence.  Dr. 
McClelland  argued  "there  are  almost  no 
occupations  or  life  situations  that  require  a 
person  to  do  word  analogies  or  choose  the 
most  coned  of  four  alternative  meanings  of 
a  word."  While  some  commentators  caution 
not  to  throw  the  baby  out  with  the  bath 
water,  the  approach  urged  by  Dr.  Ernest  L. 
Boyer,  jvesident  of  the  Carnegie  Foundation 
for  the  Advancement  of  Teaching  may  be  the 
most  sensible  (Hechinger,  1985).  "Let's 
dedde  what  should  be  the  goals  of  education 
before  we  think  of  tests." 

The  issue  of  predictive  and  aptitude  testing 
involves  ethical  and  moral  considerations, 
not  to  mention  legal  considerations.  Anyone 
who  has  read  H.Q  Anderson's  "Emperor's 
Fine  Gothes"  knows  why  a  more 
conservative  approach  must  be  taken.  The 
use  of  predictive  or  aptitude  tests  in  the 
educational  and  employment  settings  cannot 
be  defended  on  ethical,  moral  or  legal 


grounds.  They  an  a  fraud  (Le., 
misrepresentatioo)  firiatad  upon  a  hapless 
public  by  those  who  know  the  truth  d»ut 
their  pioducta. 
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338  Joy  Lane,  Westchester,  Pa.  19380 
July  15, 1995. 
Joel  Klein,  Esquire. 
Deputy  Assistant  Atttmiey  General, 

Department  of  Justice.  Washington,  D.C. 
20000 
Re:  Recent  settiement  with  ABA 

Dear  Mr.  Klein:  Wish  to  congratulate  you 
on  successful  resolution  of  the  ABA's  anti- 
trust and  corrupt  influences  in  the 
accraditation  process  of  the  law  schools 
which  had  tiie  direct  effect  of  Board  of  Law 
Examiners  not  admitting  to  the  Bar  lawyers 
who  were  otherwise  qualified  but  had 
attended  non-accredited  law  schools. 

The  purpose  of  this  letter  is  to  request  that 
the  Department  of  Justice  should  also 
investigate  similar  corrupt  influences  of  ABA 
and  the  National  Conference  of  Bar 
Examiners  in  fixing  the  number  of  lawyers 
who  will  be  admitted  to  the  Bar  through  the 
unethical  and  corrupt  manipulaticm  of  Bar 
Exam  results. 

In  my  case,  the  Pa.  Board  of  Law 
Examiners  impounded  my  results  because  I 
was  attempting  to  change  career  from 
teaching  to  law  practice  and  because  of  my 
age,  etiinic  identity  and  national  origin. 

You  would  be  surprised  to  find  how  many 
vtolations  of  human  rights  occur  within  the 
boundary  of  the  United  States  under  the 
guise  and  pretext  of  one  unjustifiable 
regulation  or  the  other. 

See  if  you  or  your  other  colleagues  can  do 
something  on  this  matter. 

Yours  truly, 
Amrit  Ul,  Ph.D. 

Masaacfausette  School  of  Law  at  Andover 
Woodland  Paik,  500  Federal  Street,  Andover, 
MA  01810,  508/681-0800,  FAX:  508/ 
681-6330 
September  28, 1995 

Mr.  John  F.  Greaney, 

Chief,  Computers  and  Finance  Section.  U.S. 

Department  of  Justice,  Antitrust  division. 

555  4th  Street  NW..  Room  9903. 

Washington.  DC.  20001 


Dear  Mr.  Greaney:  Endoeed  are  MSL's 
Tunney  Act  comments  on  the  Consent  Decree 
filed  in  the  Diviston's  case  against  the  ABA. 

Sincerely, 
Lawrence  R.  Velvel, 
Dean. 

In  Hm  United  States  DiatrkI  Court  Car  the 
Dislrict  of  Colnmbia 

United  States  of  America,  Plaintiff,  v. 

American  Bar  Association.  Defendanta. 
Docket  No.  CA95-1211. 

rMimiMiia  of  the  Maasadmaetts  School  of 
the  Law  on  the  Consent  Decree  and  the 
Competitive  Impad  Stetement 

Massachusetts  School  of  Law  at  Andover, 
Inc.  500  Federal  Street,  Andover,  MA 
01810,  (508)  681-0800 
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Comments  of  the  Massachusetts  School 
of  Law  on  the  Coiisent  Decree  and 
Competitive  Impad  Statement 

1.  Introduction 

"The  Massachusetts  School  of  Law 
("MSL")  hereby  submits  its  Comments 
on  the  Consent  Decree  filed  June  27, 
1995  and  the  Competitive  Impact 
Statement  ("OS")  dated  Julyl4, 1995. 
As  the  Antitrust  Division  is  aware. 
MSL-^  gravely  injured  victim  of  the 
anticompetitive  condud  challenged  by 
the  Department  of  Justice  ("DOJ")  in 
this  case — has  been  in  the  forefront  of 
the  battle  against  that  illegal  condud. 
MSL  alone  challenged  the  condud 
before  the  Department  of  Education 
("tXDE''-^  in  1992  and  1994.  MSL 
challenged  the  condud  before  the 
American  Bar  Assodation's  ("ABA's") 
Board  of  Governors  and  House  of 
Delegates  in  1993  and  1994.  The  School 
filed  an  antitrust  case  against  the 
condud  in  November,  1993.  It 
subsequently  brought  the  condud  to  the 
attention  of  the  Antitrust  Division,  and 
provided  the  Division  with  documents 
and  depositions  in  the  School's 
possession.  MSL's  history  of  being 
injured  by  the  anticompetitive  condud 
at  issue  here,  of  studying  that  condud, 
and  of  combating  it,  gives  the  School 
extensive  insight  into  the 
anticompetitive  adions  challenged  by 
the  DOJ. 

MSL's  consent  views  are  stated  in 
these  (Comments.  To  some  extent,  the 
views  reiterate  those  in  MSL's  prior 
Memorandum  in  support  of  its  motion 
to  intervene.  However,  these  Ck)mments 
also  deal  with  numerous  topics  not 
covered  in  that  Memorandum,  and 
contain  additional  informaticm  on 
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several  topics  %ii|hicfa  were  coversd  in 
it* 

We  also  wishitp  point  out.  as 
indicated  in  thq  prior  Memoranduni. 
that  we  believe  pe  Ctunplaint  and 
Decree  are  a  step  toward  eliminating 
serimis  antictHnpetitive  practices  that 
have  infurad  hundreds  of  sdioob  and 
hundreds  of  thousands  of  students. 
With  changes  to  cure  %veaknesses  that 
mi^t  odierwise  undermine  the 
eCfectiveness  of  |he  Decree,  it  could 
became  not  e  mere  step  toward 
eliminating  inji^ous  anticompetitive 
practices,  but  al^nost  certainly  a  highly 
el!iBctive  step  toward  doing  so.  The 
Seeded  changes^  moreover,  while 
curative,  are  relatively  small  in  the  total 
edieme  of  things.  Yet,  unless  the 
dianges  are  made,  the  Decree  could  fidl 
to  remedy  the  anticompetitive  practices 
charged  in  the  Qomplaint  We  therefore 
urge  the  Government  to  make  the 
necessary  dianass.  so  that  the 
Complaint  and  fkmsent  Decree  will  not 
risk  ineflsctiveiiess.  but  will  instead 
fulfill  their  ap^lity  of  being  a  major 
accomplishment  which  rectifies  long- 
standing secretive  practices  that 
wreaked  extensive  anticompetitive  and, 
indeed,  antisoc^  injiuy. 

2.  The  Consent  Decree  Does  Not  Contain 
Provisions  Needed  To  Insure  Agpinst 
Continued  or  Mnewed  Capture  of  the 
Regulatory  Process  by  Directly 
Interested  Persons  Who  Hold 
Bconomically  S^lf  Intaested, 
Anticompetitive  Views 

The  Complaiiit  and  the  Competitive 
Impact  Statement  acciuately  say  that  the 
ABA'S  "accreditation  process  has  been 
captured  by  legd  educators  who  have  a 
direct  interest  iii  the  outcome  of  the 
process."  (OS.  e.  10:  Complaint,  pp. 
12-13;  see alsouS.  p.  1.)  Thus  "the 
ABA  at  times  aded  as  a  guild  that 

Grotected  the  interests  of  professional 
w  sdiool  personnel."  (QS.  p.  2.)  So 
strong  was  the  esndenoe  of  guild  captiue 
that  the  Divisioa  eventually  concluded 
"that  mere  ameadment  of  the  ABA's 
Standards  and  practices  would  not 
provide  adequate  or  permanent  relief 
and  that  reform  bf  the  entire 


'  Among  the  topld  covered  here  but  not  in  the 
Mamonndum  are  tls  compocition  of  site 
incpaction  teanu.  the  practice  of  writing  one-tided 
and  even  untrae  sit^  reports  in  order  to  force 
compliance  with  anticompetitive  rules,  appeals 
from  tha  Accreditation  Coounittee  to  the  Council  of 
the  Section  of  Legal  Education,  term  limits  on 
mambacthip  on  coninittees.  the  identity  of  an 
antilnal  camplianc^  officer,  validation  of  ABA 
arciadttation  raquirenenta  in  accordance  with 
Oepaftraent  of  Education  rules,  requiring  first  year 
cputaaa  to  be  Uugfat  l>y  full-time  faculty  as  defined 
by  tha  ABA.  barring  full-time  students  from 
woidng  more  than  10  hours  per  week,  and 
requiring  expensive  library  bcilities  and  very  large 
and  expensive  hard  cover  collections  of  books. 


accreditation  process  was  needed. 
*  *  *  [Tlhe  largw  and  more 
fundamental  problem  of  regulatory 
capture  also  had  to  be  addreaaed."  (OS. 
p.  16.) 

One  of  the  most  important  steps  taken 
in  the  Consent  Decree  to  addrees  the 
problem  of  regulatory  capture  is  to  limit 
the  percentage  of  law  school  deans  or 
faculty  who  can  comprise  the 
membarship  of  key  committees.  (CIS. 
pp.  11-12.)  Their  membership  on  the 
Accreditation  Committee,  the  Council 
and  the  Standards  Review  Committee 
cannot  be  greater  than  SO  percmt 
(Consent  Decree,  pp.  5-6;  OS,  pp.  11- 
12);  their  memberehip  on  the 
Nominating  Committee  (which 
nominates  Section  officers)  cannot  be 
greater  than  40  percent.  (Consent 
Decree,  p.  6,  QS,  p.  11.)  (These  four 
committees  are  hamnafter  referred  to 
collectively  as  "committees.") 

In  addition,  for  five  years 
appointments  to  the  Council,  the 
Accreditation  Committee  and  the 
Standards  Review  Committee — but  not 
the  Nominating  Committee — will  be 
subject  to  approval  by  the  Board  of 
Governors. 

Limiting  the  membership  of 
academics  on  the  foregoing  committees 
to  "only"  50  percent  or  "only"  40 
percent  is  not  likely,  however,  to  cure 
the  problem  of  capture  of  the  process. 
Not  only  will  the  ostensible  limitations 
'make  little  difference  to  the  existing 
percentage  memberships  on  the  Council 
and  the  Accreditation  Committee,^  but, 
far  more  importantly,  the  capture  of  the 
process  has  not  been  primarily  a 
question  of  numbers  or  percentages.  It 
has  been,  instead,  a  matter  of  who  has 
been  interested  in  and  willing  to  devote 
the  most  time  to  the  work  of  the 
Section — to  the  work  of  establishing  and 
implementing  Section  policies.  As  the 
DOJ  recognized,  accreditaticm  is  of 
direct  concern  to  the  professional  well- 
being  of  the  existing  academic 
participants — it  has  deeply  affected 
their  academic  salaries  and  working 
conditions  and,  because  a  leading 
position  as  an  accreditor  regularly 
enables  them  to  obtain  (lucrative) 
deanships,  it  has  even  been  the 
determinant  of  their  professional 
positions.  Because  of  its  effect  on  their 
academic  salaries  and  woiking 
conditions,  it  has  been  of  preeminent 
interest  to  acadenucs  who  hold  the 


'  At  a  meeting  of  the  American  Association  of 
Law  Libraries,  accreditation  leader  Roger  facobs.  a 
member  of  the  Council,  recently  indicated  correctly 
that  the  percentage  limitations  on  the  Accreditation 
Committee  and  Council  will  have  little  effect 
because  the  limitations  "only  requires  the  shift  in 
one  member  or  so  in  each  of  those  bodies."  (Exhibit 
1.) 


anticompetitive  view  that  the 
accreditation  process  should  be  used  to 
force  increases  in  salaries,  enhanced 
fringe  benefits,  decreases  in  hours  of 
teadiing,  and  increases  in  perquisites. 
M«nb«s  of  the  aforementioned 
committees  who  are  judges  or  practicing 
lawyers,  on  the  other  hand,  are  lunrally 
far  too  busy  on  the  bench  or  in  practice 
to  give  acoeditation  the  intense 
attention  given  it  by  the  academics.  And 
even  when  they  do  give  it  comparable 
attention,  it  almost  invariably  is  the  case 
that  they  are  in  agreement  with  the 
academics  who  captured  and  control 
accreditation,  often  because  the  lawyers 
and  judges  are  themselves  fcmner 
academics  (e.g.,  the  most  recent  past 
Chairman  of  tibe  Coiincil,  Joseph 
Bellacosa),  or  because,  as  events  and 
testimony  make  plain,  they  defer  to  the 
views  of  the  academics  and  support  the 
academics'  agenda. 

As  stated  buy  a  leading  academic  at 
Northwestern  University  Law  School 
who  from  time  to  time  has  been  active 
in  the  Section: 

*  *  *  the  most  powerful  fbn»  in  the 
Section  is  made  up  of  law  school  deans,  who 
by  and  large  defend  the  regulatory  status  quo. 
It  could  hardly  be  othenvise.  The  other 
predominant  occupational  groups 
represented  Ita  the  Section — practitioners, 
judges  and  bar  admissions  officials — more 
often  than  not  defer  to  the  deans  on  most 
questions  involving  legal  education.  Such 
deference  is  nattiral  both  because  the  deans 
necessarily  have  superior  knowledge  of  the 
internal  workings  of  legal  education  and 
because  they  are  willing  to  spend  the 
substantial  time  necessary  to  maintain 
direction  of  the  Section.  To  the  practitioners, 
judges  and  bar  admissions  officials,  service 
in  the  Section  is  a  voluntary  diversion  from 
their  real  work;  to  the  deans,  it  is  part  of  their 
real  work  of  effectively  governing  legal 
education.^ 

The  academics'  capture  and  use  of  the 
accreditation  process  has  also  been 
augmented  by  additicmal  factors.  One  is 
that,  as  said  in  the  CIS,  most  of  the 
accreditation  process  as  it  applies  to 
particular  schools  "was  carried  out  by 
the  Accreditation  Committee  and  the 
Consultant's  office.  •  •  •"  (OS,  p.  10.) 
The  Consultant  "direct(s]"  "(t]he  day-to- 
day operation  of  the  ABA's 
accreditation  process."  (CIS,  p.  4.) 
However,  as  the  Divisioa  recognized, 
"the  individuals  who  served  on  the 
Accreditation  Committee  and  in  the 
Consultant's  office  had  been  in  these 
positions  for  many  years. "(OS.  p.  10.) 
indeed,  the  Omsultant.  James  White. 


has  held  the  office  for  neariy  22  years— 
from  January  1, 1974  until  today. 

Furthomore,  the  Section  as  a  whole, 
though  cmtaining  approximately  6650 
menders,  has  long  been  under  the 
control  of  about  one  percent  of  that 
total,  or  about  50  to  60  persons,  who  are 
the  insider  group  that  establishes  and 
implements  the  Section's  policies,  and 
who  are  supported  and  assisted  by 
another  30  to  35  persons  who  provide 
vigorous  written  and  oral  approbation 
for  anticompetitive  policies  and 
additional  aoanpower  to  carry  out  those 
policies.^ 

None  of  these  factors  is  affected  by  the 
percentage  limitations  on  membership 
of  committees.  Nor  is  there  any  bar  to 
continued  domination  of  the  Section  by 
precisely  the  same  individuals  who 
captured  it  in  the  past.  Therefore, 
because  these  persons  continue  to  have 
a  direct  interest  in  accreditation,  it  is 
reasonable  to  expect  that  they  will 
continue  to  be  accreditation  leaden  in 
the  future— as  they  are  today,  three 
months  after  entry  of  the  Decree.  But 
these  persons  have  highly 
anticompetitive  views,  resisted  the  entry 
of  the  Consent  Decree,  continue  to  resist 
the  existence  of  a  Decree  which  they 
regard  as  the  product  of  a  Department  of 
Justice  that  is  "out  of  control"  and  an 
ABA  leaderahip  that  "sold  out."  >  and 


have  already  been  taking  concrete 
actions  which  directly  flout  specific 
provisions  of  the  Decree.* 

Notwithstanding  that  membership  on 
crucial  committees  is  limited  to  "only" 
50  percMit  or  "only"  40  percent 
academics,  continued  domination  of  the 
accreditation  process  by  these  same 
capturing  individuals  must  be  expected 
to  result  in  compliance  with  the  Decree 
that  is  at  best  grudging  and  in  the 
maximiun  amount  of  anticompetitive 
conduct  that  the  members  of  me  group 
feel  they  can  "get  away  with" — for 
example,  as  has  occurred,  in  conduct 
which  flouts  the  Decree  if  this  can  be 
gotten  away  with  and,  as  evidence  and 
testimony  show  to  have  occurred  in  fact, 
in  anticompetitive  conduct  that  can  be 
hidden  by  not  stating  the  real  reasons 
for  action  in  documents  and  formal 
meetings,  so  that  there  can  be  no  readily 
available  evidence  of  anticompetitive 
purpose  such  as  price  fixing.' 

Furthermore,  requiring  Board  of 
Governors'  approval  for  appointments  to 


3  John  S.  Elson,  The  Regulation  Of  Legal 
Education:  The  Potential  For  Implementing  TTie 
MacCrate  Report' t  Recommendations  For 
CuTTicular  Refoim,  1  Clinical  L  Rev.  363.  372-3 
(1994)  (footnotes  omitted). 


4  The  members  of  the  insider  group  include  (in 
alphabetical  order):  )acquelyn  Allee,  Philip 
Andanon.  Nina  Appel,  )oaeph  Bellacosa.  Donald 
Dunn,  Fred  Ptanklin.  )oae  Garcia-Pedrosa.  Uura 
Gasaway,  Xatby  Grove.  Harry  Groves,  Jane 
Hammond,  Joaepb  Hartaaugh  Frederick  Hart, 
Rudulph  Hasl,  Thomas  )ackson,  Roger  lacoba,  John 
Kramer,  Wayne  MoConnadL.  Erica  Moeser,  Carl 
Monk.  Uzabeth  Mody,  Richard  Nahstoll,  Gary 
Pabn,  William  Povrert,  Henry  Ramsey.  Jr.,  Frank 
Read.  Norman  Radlich.  Millard  Ruud,  )ohn  Ryan, 
Gordon  Schabar,  Pauline  Schneider,  Cathy  Schrage, 
Marilyn  Shannon.  Philip  Siehon,  Steven  Smith, 
Claude  Sowle.  Robert  Stain.  Rennard  Strickland, 
Roy  Stuckay,  Leigh  Taylor,  Robert  Walsh.  Frank 
Walwer.  Peter  Winognd.  James  White,  Sharp 
Whitmore.  Marilyn  Yarborough.  and  Diane  Yu. 

The  persons  who  have  supported  and  assisted  the 
insider  group  include  (in  alphabetical  order): 
Steven  Bahls,  James  CastlabBrry,  Charles  Daye. 
Roger  Dennis,  John  FitzRandolph,  Arthur  Frakt, 
Steven  Prankino,  Martin  Prey,  Nelson  Happy, 
Richard  Huber,  Isaac  Hunt.  Vincent  iramel.  Barbara 
Lewis,  JeOrey  Latvia.  Dennis  Lynch.  Peter 
McGovara,  John  03rien,  Michael  Olivas.  Kenneth 
Randall.  Barney  Reams,  Gail  Richmond,  Victor 
Rosenblum.  Laura  Rothstein,  Amhony  Santoro. 
Richard  Sdunalbeek,  Randall  Schmidt,  John  Sebert 
Rodney  Smith.  DennU  Stone,  Bradford  Toban. 
Linda  Whisman,  and  Leah  Workman. 

"The  verbal  opposition  to  the  Decree  is 
illustrated  by  sUtements  made  by  a  leading  insider, 
Joseph  Bellacoea  (Exhibit  2),  and  by  the 
knowledgeable  statement  of  Dean  Ronald  Cass  of 
Boston  Univeraity  Law  School  that  "People  who  an 
long-time  section  activists  regard  what's  going  on 
now  as  crazy  and  can't  understand  how  this  came 
to  pass."  "They  think  the  Department  of  Justice 
people  an  out  of  control  and  that  the  ABA  sold  out 
by  settling."  Ken  Myers,  ABA  Accreditation  Panel 
Urges  Changes.  But  Critics  Want  More,  National 


Law  Journal,  August  21, 1W5,  p.  A16.  (Bellacoaas 
statemenu.  Exhibit  2,  illustrate  Cass'  points.) 

•  Actions  that  contradict  the  Decree  include  the 
foUotving.  The  ABA  agreed  the  Decree  was  binding 
as  of  the  day  it  was  filed,  June  27, 1995.  The  Decree 
provides  (and  the  QS  confirms)  that  the 
Nominating  Conunittee's  membership  cannot  be 
comprised  of  more  than  40  percent  academics.  It 
also  provides  that  no  data  is  to  be  collected  on 
salaries.  Nonetheless,  (1)  in  August,  1995,  it  was 
announced  by  the  capturing  insiders  that  a  fourth 
academic  was  being  added  to  the  five  person 
Nominating  Committee,  so  that  iu  membenhip  was 
raised  from  60  percent  academics  to  80  percent 
academics,  instead  of  declining  to  the  40  percent 
allovyed  by  the  Decree.  The  academic  being  added 
to  the  Nominating  Committee  is  preeminent  captor 
Steven  Smith,  who.  though  apparently  well-aware 
of  antitrust  problems  with  the  ABA's  practices 
(Exhibit  3),  continued  to  be  a  leader  in  training  site 
inspectors  to  engage  in  what  he  admitted  was 
thought  by  many  to  be  "a  guild  effort  to  up  salaries" 
and  in  training  them  to  dii^ise  the  true  purpose 
of  this  guild  effort  by  claiming  it  was  necessary  for 
quality.  (Exhibit  4.)  And  (2)  notwithsunding  the 
Decree's  ban  against  collection  of  salary 
information,  in  August  1995  the  Consultant's  office 
circulated  a  new  questionnaire  to  law  schools 
seeking  salary  data.  (Exhibit  5.)  The  data  are  sought 
in  a  form  that  allows  calculations  of  average  salaries 
and.  possibly,  identification  of  individual  salaries 
in  certain  instances.  (The  questionnaire  was 
circulated  approximately  one  month  after 
accreditation  captor  Roger  Jacobs,  who  is  a  law 
library  director,  circulated  a  letter  on  the  Internet 
saying  that  several  law  library  directors  were 
wondering  whether  the  Association  of  American 
Law  Schools  ("AALS")  would  be  willing  to  collect 
and  distribute  salary  information  now  that  the  ABA 
is  barred  from  doing  so,  and  had  received  a  reply 
6x>m  a  law  librarian  saying  this  would  not  be  wise. 
(Exhibit  6.)) 

'  EfforU  to  "get  away"  with  anticompetitive 
action  are  exemplified  when  anticomp«titive 
conduct  is  hidden  by  not  stating  in  writing  or  at 
formal  meetings  the  real  reasons  for  action,  so  that 
there  can  be  no  readily  available  evidence  of 
anticompetitive  purpose  such  as  price  fixing.  (This 
was  done  in  connection  with  MSL.)  Inspectors  have 
also  disguised  price-fixing  motivation  by  claiming 
that  higher  salaries  were  necessary  for  qualfty.  See 
note  6,  supra. 


the  Accreditation  Committee,  the 
Council  and  the  Standards  Review 
Committee  may  have  little  or  no  effect 
on  any  of  this.  There  is  no  evidence  of 
any  effect  to  date,  three  months  after  the 
Decree  was  filed  on  June  27, 1995,  and 
there  are  several  reasons  for  skepticism 
that  there  will  be  significant  future 
effect.  For  example,  the  (Donsent  Decree 
contains  no  provision  requiring  the 
Nominating  Committee — ^whose 
memberehip  was  recently  raised  to  80 
percent  academics,  in  violation  of  the 
Decree,  by  adding  leading  insider 
Steven  Smith — to  seek  out  nominees 
known  to  hold  procompetitive  views 
instead  of  nominating  persons  who  hold 
the  capturing  insiders'  anticompetitive 
views.  Nor  is  there  any  provision 
requiring  the  Board  of  Governors  itself 
to  insist  that  there  be  nominees  who 
hold  procompetitive  views  instead  of 
the  prevailing  anticompetitive  views. 
Nor  is  there  assurance,  particularly 
given  the  annual  ttimover  in  ABA 
leadership,  that  the  Board  will  long 
have  any  stomach  for  opposing  the 
wishes  of  the  powerful, 
anticompetitively-oriented  Section  of 
Legal  Education.  The  high  level  politics 
of  the  ABA  have  made  it  a  goal  of  Board 
membere  to  make  no  enemies  lest  this 
stand  in  the  way  of  advancement.  The 
Board  has  therefore  acceded  to 
anticompetitive  Section  wishes  in  the 
past  despite  heavily  documented 
warnings  of  serious  antitrust  violations, 
and  already  has  failed  to  prevent 
violations  of  the  Consent  Decree  even 
thoiigh  it  is  being  relied  on  to  do  so. 
What  curative  steps,  then,  can  be 
taken  to  ensure  that  the  Consent  Decree 
effectively  guards  against  continued 
capture  of  die  accreditation  process  by 
precisely  the  same  persons  and 
continued  anticompetitive  conduct 
camouflaged  by  hiding  underlying 
anticompetitive  reasons?  First,  the 
Decree  snould  bar  members  of  the 
insider  group,  who  are  the  persons 
responsible  for  the  anticompetitive 
problems  which  arose — and  also  should 
bar  their  supporters — from  any 
continued  participation  on  behalf  of  the 
ABA  in  the  accreditation  process,  just  as 
securities  law  violators  are  often  barred 
by  injunctions  from  continuing  to  be 
active  in  the  brokerage  business. 

Second,  just  as  federal  injunctions 
often  bar  defendants  from  engaging  in 
future  violations  of  laws  they  have 
already  violated,  in  order  to  preclude 
future  anticompetitive  use  of  the 
process  by  captors,  the  Ck)nsent  Decree 
should  not  only  bar  the  actions  which 
it  already  does  enjoin,  but  should  also 
include  a  provision  specifically  banning 
the  ABA  from  violating  the  Sherman 
Act  through  use  of  its  other 
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accreditation  criteria  to  achieve 
anticorapetitiite  purposes  (which  the 
Complaint  and  QS  specifically  say  was 
done  at  times  hy  the  captors).* 

Third,  the  Dfeiaee  dioukl  require  the 
Board  of  Governors,  on  which  the 
Division  is  dolending.  to  itself  seek  out. 
and  to  Insist  tfiat  the  Nominating 
Committse  likewise  seek  out.  ncnninees 
tot  the  Aociedltation  Committee. 
Council  and  Standards  Review 
Committee  wfap  are  known  to  have 
procompetitivf  views  and  to  oppose  the 
anticompetitive  conduct  v^ch 
prevailed  for  tiro  decades.  Iliera  are 
numerous  individuals  who. 
notwithstanding  academic  affiliations, 
are  already  kn^wn  to  fill  this  bill  and 
who  have  shown  great  knowledge  of 
and/or  interest  in  accreditation  matters.* 

3.  The  Conseni  Decree  Will  Not 
Eliminate  the  $ecrecy  Which  Has  Led  to 
Violations  ofUm,  Unwritten  Rules,  and 
Capture  of  die  ^Process 

A  second  pr^Uem  with  the  remedial 
provisions  of  t^e  Decree  arises  because 
it  does  not  curt  the  secrecy  which 
infssted  the  accreditation  process  and 
allowed  illegality  to  flourish. 

A.  The  as  correctly  says  that 
applicatian  of  the  acoeditation  process 


•  W«  note  in  this  regard  that  tha  Coimnt  Dacrae 
alraadjr  laquiraa  a  ^umbar  of  Saction  ofBdala  to 
cartify  ananally  thfl  thqr  ara  abiding  by  tba  tamu 
of  tha  Oacraa  and  kbow  of  no  aareportad  violations 
of  tt.  and  raqniraa  (^  SxacutiTa  Oiractor  of  tha  ABA 
Oaading  inaidar  Robatt  Stain),  tha  Cananhant  and 
tha  Conaultant'a  atSff  to  cartify  annually  tliair 
undaratanding  thatibiluia  to  comply  writh  the 
Oaoaa  can  laanlt  is  conviction  for  contempt  of 
court  (Onaent  Da^.  p.  lo.)  Qaariy  it  %»ould  not 
ba  onfiir  to  raquii*tha  ABA  itaelf  to  agree  that  it 
ia  abiding  by  tha  D^ow  by  not  coounittii^  acta  that 
tha  Govamment  ha^  already  datarmined  to  ba 
anticompetitive  bu^  withheld  challai^ing  pending 
the  Special  Commilaion'a  Report 

•TlMy  include,  aswng  othara.  Dean  Colin  Diver 
of  the  University  otPaniisylvania  Law  School  Dean 
Ronald  Case  of  Boatm  Univanity  Uw  School.  Dean 
Howard  Glickatain  of  Touro  College  Uw  Canter. 
Dean  Patrick  Hetridi  of  Campbell  University  Uw 
School.  President  lltomaa  Brennan  of  Cooley  Uw 
School.  Dean  How^  Eiaanbarg  of  Marquette 
Univanity  Uw  Sdswl  (fannwly  Dean  of  the 
University  of  ArkaqMS  Uw  School  at  Little  Rock). 
Dean  Robert  Rainst^in  of  tha  Temple  University 
Law  School,  Dean  Anthony  Pagano  of  the  Golden 
Gate  University  U^  School.  Dean  Henry  Manae  of 
the  George  Maaon  University  Uw  School.  Dean 
Richard  Mataaar  of  tha  DT-Kant  Uw  School 
Thomaa  Leehy.  wbf  is  a  recent  President  of  the 
UUnois  Bar  Aasociafion.  Chancellor  R.  Gerald 
Turner  of  the  Univ^ty  of  Miasiasippi.  Dean 
Timothy  Hainai  of  tfia  University  of  Miaaouri  Uw 
School  Provoal  Mary  Sue  Coleman  of  the 
University  of  New  Mexico.  Dean  David  Shipley  of 
the  Univaraity  of  Kentucky  Uw  School.  Piasidant 
Staven  Sample  of  the  University  of  Southern 
CaUfemia.  Chancelior  William  H.  Danforth  of 
Waahingfon  Univei»ity  of  St.  Uuis.  Dean  Majorie 
Girth  of  Gwnia  Slate  University  College  of  Uw. 
President  WtUiam  (Jreiner  of  the  SUte  University  of 
New  Yorii  at  BafU«.  Pteaident  Thomas  Safanon  of 
tha  University  of  V^moat.  and  Dean  Harvey 
Perlman  of  the  Uniaersity  of  Nafacaaka  Uw  School 


to  individual  schools  "was  kept  from 
public  view  and  the  suporvision  of  the 
ABA 's  Board  of  Govemore  and  House  of 
Delegates."  (OS.  p.  10.)  The  spplicaticm 
of  the  process  was  in  fiict  kept  totally 
secret  Self  studies,  site  inspection 
repents,  schools'  responses  to  those 
reports,  transcripts  of  heerings  bef(»e 
the  Accreditation  Committee  and 
Council,  action  lettws.  schools' 
responses  to  actitm  letters,  and 
correspondence  between  schools  and 
accreditors  were  all  treated  as  highly 
confidential.  Time  and  again — in 
articles,  in  briefs  and  in  oral 
statements — the  accreditors  said  such 
secrecy  was  essential  because  without  it 
schools  allegedly  would  be  unwilling  to 
share  the  truth  with  accreditore,  and  the 
accreditatim  process  assertedly  would 
collapse.  1*  On  the  basis  of  these 
assertions,  complete  secrecy  was 
demanded  and  enforced,  even  though 
there  are  other  accrediting  bodies  that 
make  similar  documents  and 
assessments  public  and  have  thrived 
rather  than  collapsed." 

A  less  charitable  way  of  looking  at  the 
accreditors'  demands  for  secrecy  is  that 
total  confidentiality  was  needed  not  to 
preclude  collapse  of  the  process,  but 
because  (l)without  total  secrecy  schools 
would  not  provide  the  extraordinary 
criticism  of  their  own  competence  and 
programs  which  the  accreditors  needed 
to  force  universities  to  give  the  law 
schools  more  money  for  ever  higher 
salaries,  more  full-time  teachers,  larger 
buildings,  ever  expanding  libraries  and 
other  mattera  comprising  the  guild 
interests,  and  (ii)  without  secrecy  the 
actions  of  the  accreditors  would  have 
come  to  light.  In  the  latter  regard,  the 
total  secrecy  of  the  accreditation  process 
with  respect  to  individual  schools  is 
what  enabled  the  accreditors  to  fix 
prices  and  conunit  the  other  violations 
of  the  Sherman  Act  detailed  in  the 
Complaint,  to  develop  and  apply  secret 
rules  that  were  written  nowhere,  to  treat 
schools  inconsistently  and  arbitrarily, 
and  to  use  the  same  people  over  and 
over  again  to  enforce  the 
anticompetitive  policies. 

It  is  literally  impossible  to 
overestimate  the  extent  to  which 
violations,  secret  policies  and  arbitrary 
action  flourished  because  of  the  secrecy. 
As  is  often  the  case  with  r^ard  to 
written  standards  of  conduct,  the  ABA's 
written  criteria  most  often  are 
generalized  vessels  whose  content  is 
supplied  by  the  enforcement  policies 


followed  by  mforoement  officials.*' 
What  was  done  in  practice  was  tlwreforo 
often  more  important  than  generalized 
writtw  standairds.  The  DO)  itseU  has 
recognized  this  de  focto  by  saying  time 
and  again  in  the  complaint  and  QS  that 
certain  policies  were  followed  in 
practice,  including  policies  regarding 
compensated  leaves,  phyrical  ndlities, 
extending  salary  criteria  from  faculty 
alone  to  mans  and  librarians  as  well, 
the  definition  of  an  hour,  and  failure 
ever  to  recommend  accreditation  of  a 
proprietary  school.  (See  Complaint,  pp. 
6, 8, 9;  as.  pp.  5, 6. 8.)  MSL  itself. 
moreover,  was  subjected  to  a  host  of 
impublished  secret  rules,  which  it  has 
leemed  are  common,  to  arbitrary  aind 
ille^  procedures,  and  to  inconsistent 
actions. 

Thus,  among  the  commonly  followed 
but  unpublished  rules  to  which  MSL 
wras  subjected  are  (mes  requiring  that:  a 
schod's  salaries  must  be  in  the  top  Half 
of  schools  with  which  it  is  compared; 
no  transcripticm  is  pmnitted  of  fact- 
finding inspection  meetings  even 
though  the  accreditors  perform  a  quasi- 
judicial  functicm;  site  teem  reports  are 
done  jointly  by  representatives  of  the 
ABA  and  the  Association  of  American 
Law  Schools  ("AALS");  and  AALS 
representative  writes  the  portion  of  a 
site  repcHl  dealing  with  a  school's 
faculty;  a  imiversity  cannot  take  more 
than  20  percent  of  the  tuitions  generated 
by  its  law  sdiool  and,  if  a  law  Khool  is 
not  part  of  a  univenity,  it  must  spend 
all  its  revenues  rather  than  use  a  part  of 
them  to  create  an  endowment;  law 
schools  must  meet  a  librarian/student 
rado;  law  students  (\mlike  medical 
students)  cannot  be  given  credit  for 
clinical  experience  obtained  in  cases 
from  which  a  supervising  professor 
obtains  fees;  the  faculty  must  control  a 
school;  not  matter  how  much  work  she 
does  for  a  school— even  if  she  works  60 
hours  per  week  for  it — a  professor 
cannot  be  treated  as  a  full-time  professor 
if  more  than  20  percent  of  her  time  is 
m>ent  doing  compensated  work  for 
clients,  but  a  professor  will  be  coimted 
as  a  full-time  faculty  member  although 
she  spends  extensive  time  every  week 
woridng  on  a  probono  basis;  leeves  of 
absence  have  to  be  granted  with  pay;  the 
Law  School  Admissions  Test  ("LSAT') 
is  the  only  permissible  entrance  test;  a 
school  often  must  require  full-time 
students  to  sign  affidavits  saying  they 
are  not  woiking  more  than  20  hours  per 
week;  a  school  will  ipso  facto  be  said  to 
be  of  poor  quality  if  it  makes  extensive 
use  of  adjuncts  instead  of  employing  a 


">Se«  e.g.,  the  materials  in  Exhibit  7. 
"  See.  e.g.,  the  materials  in  Exhibit  S. 


"This  is  another  reason  why  the  procompetitive 
or  anticompetitive  vie%vs  of  accreditation  peiaonnel 
are  so  crucial 


large  full-time  faculty:  and  a  school's 
physical  facilities  will  be  called 
inadequate  if  they  are  not  new  or 
recently  refurbished  and  do  not  cost 
literally  tens  of  millicms  of  dollars. 

The  aibitrary  procedures  and 
inconsistent  actions  to  whidi  MSL  was 
subjected  included:  the  site  inspection 
team  was  stacked  with  the  insiders  to 
insure  the  adverse  site  repwt  desired  by 
the  accreditore;  site  inspectore  were 
prejudiced  against  MSL  before  they 
even  inspected  it;  they  intentionally 
wrote  a  biued  and  false  report;  rules 
were  applied  against  MSL  that  were 
applied  to  no  other  schools  or  that  were 
invented  on  the  spot;  MSL  was 
criticized  on  the  basis  of  comparative 
statistics  that  had  been  withheld  from  it; 
the  School  was  criticized  for  mattere  on 
which  it  had  a  far  better  record  than 
other  sdiools  that  were  praised  (e.g.,  her 
passage  rates);  procedural  delays  were 
placed  in  ^e  School's  path;  site 
inspectors  were  chosen  who  had  grave 
conflicts  of  interest;  some  of  the  same 
persons  sat  on  both  the  Accreditation 
Committee  and  on  the  Coimcil  which 
reviewed  the  Accreditation  Committee's 
decision;  intentionally  false  statements 
were  made  to  MSL  and  its  students;  and 
certain  site  inspectors  may  have  been 
applying  more  stringent  Association  of 
American  Law  Schools  ("AALS") 
criteria  although  MSL  was  not  seeking 
AALS  memberehip. 

From  MSL's  study  of  the  accreditation 
process,  knowledge  the  School  has 
obtained  in  discovery,  information  it 
has  received  from  other  schools,  and 
even  statements  in  the  Complaint  and 
as,  it  is  clear  that  MSL's  experience 
was  typical  in  the  sense  that  secret  rules 
and  arbitrary  and  Inconsistent  conduct, 
as  well  as  grave  violations  of  the 
antitrust  laws,  have  been  de  rigueiu-  in 
ABA  accreditation.  Yet  none  of  this 
could  have  happened  if  the 
accreditation  process  regarding  schools 
had  been  open — if  the  documents  kept 
secret  had  instead  l>een  made  public. 
For,  if  the  relevant  documents  had  been 
public — ^just  as  their  analog  court  and 
agency  briefa,  records  and  opinions  are 
public — then  the  affected  law  schools, 
faculty  members,  students,  scholars  and 
analysts,  law  enforcement  agencies, 
reporters,  potential  students  and 
members  of  the  public  would  all  hav» 
been  able  to  see  that  there  were 
violations  of  law,  tmwritten  rules,  and 
inconsistent  treatment  of  schools.  The 
result  would  have  been  that  these  things 
vrould  not  have  occurred  or.  at 
minimum,  womld  have  been  quickly 

stopped. 

B.  The  short  of  it  is  that  secrecy  was 
and  remains  the  essential  precondition 
of  accreditation  misconduct,  and 


openness  was  and  remains  the  best 
guarantee  against  it.  Yet.  the  Ccmsent 
Decree  does  not  require  an  end  to  the 
secrecy  that  has  prevailed.  The  closet 
the  Decree  comes  to  providing  for 
openness  on  any  matter  other  than  the 
identity  of  site  inspectors  is  to  say  that 
the  Council  must  annually  send  the 
Board  of  Governors  a  report  of 
accreditation  activities  during  the 
preceding  year,  including  a  list  of 
schools  on  report  or  under  review,  with 
identification  of  each  school's  arees  of 
actxial  or  apparent  non  compliance  with 
the  Standards  and  how  long  the  School 
has  been  on  report  or  under  review. 
(Consent  Decree,  p.  6.)  But  even  this 
report — ^which  goes  only  to  the  Board, 
and  not  to  any  other  person— can  be 
provided  "on  a  confidential  basis  if 
necessary."  (Consent  Decree,  p.  6.) 
Given  the  long,  strongly  held  view  of 
the  accreditors  that  confidentially  is 
always  necessary,  as  a  practical  matter 
it  is  certain  that  these  annual  reports 
will  be  kept  confidential,  thus 
Tnaintolning  secrecy  from  everyone  but 
Board  members.  And,  since  the  reports 
do  not  need  to  discuss  the  reasons  why 
schools  are  held  not  to  comply  with 
given  Standards,  even  complete 
openness  of  these  reports  would  not 
enable  schools,  scholars  and  analysts, 
potential  students,  reportere  or  others  to 
know  such  imderlying  reasons,  much 
less  to  know  of  imwritten  rules  that  are 
used  as  reasons.^^ 

C.  Thus,  the  secrecy  which  led  to 
illegality  will,  as  a  practical  matter,  be 
preserved  under  the  Consent  Decree. 
There  is,  however,  a  simple  step  that 
would  cure  this  and  would  almost 
certainly  insiue,  in  and  of  itself,  that  the 
process  is  conducted  in  a  legal  and  fair 
way  in  the  foture — in  a  way  that  does 
not  violate  the  Sherman  Act  and  does 
not  violate  elemental  rules  of  fairness 
and  due  process.  The  Consent  Decree 
should  be  changed  to  provide  that  the 
documents  created  during  the 
accreditation  process  will  be  available 
to  any  person,  just  like  analogous  court 
and  agency  briefs,  records,  transcripts 
and  opinions  are  available  to  any 
person.  This  would  make  it  impossible 
to  have  a  repetition  of  the  illegality, 
unwritten  rules,  inconsistency  and 
arbitrariness  that  arose.  For  such 
conduct  would  be  quickly  discovered 
and  attacked  by  a  host  of  schools, 
analysts,  students,  reporters,  members 
of  the  public,  and  enforcement  officials. 
Justice  Brandeis  said  that  simlight  is  the 


"The  provision  of  the  Consent  Decree  (p.  6) 
requiring  the  Accreditation  Committee  to  send 
reports  to  the  Council  suffer  from  all  the  same 
weaknesses  plus  the  weakness  that  the  reports  go 
to  the  Council  alone. 


best  disinfectant;  the  principle  is 
applicable  to  ABA  accreditation. 

4.  The  Consent  Decree's  Novel 
Provisions  for  Review  of 
Anticompetitive  Practices  by  a  Special 
Commission  Heavily  Comprised  of 
Accreditation  Insiders  May  Cause  the 
Decree  To  Fail  To  Remedy 
Anticompetitive  Practices  Charged  in 
the  Complaint 

A.  The  as  says  that  die  DO) 
originally  intended  to  seek  to  prohibit 
anticompetitive  rules  refating  to 
calculation  of  studenty  faculty  ratios, 
limitations  of  teaching  hours,  leaves  of 
absence,  and  banning  of  credit  for  bar 
review  courses.  (CIS.  p.  15.)  Ultimately, 
however,  the  DOJ  agreed  that,  although 
these  practices,  plus  practices  regarding 
physical  facilities  and  allocation  of 
revenues  between  law  schools  and 
universities,  had  been  used 
"inappropriately"  "at  times  to  achieve 
anticompetitive,  guild  olnectives"  (CIS, 
pp.  9, 13),  they  nonetheless  should  be 
reviewed  "in  the  first  instance  by  the 
ABA  itself  (aS,  p.  16).  The  practices. 
,  the  Government  agreed,  should  thus  be 
*  submitted  to  a  "Special  Commission." 
(Consent  Decree,  pp.7-8;  OS,  p.  16). 
That  Commission,  it  is  now  known,  is 
the  so-called  Wahl  Commission.  It  is 
packed  with  accreditation  insiders  who 
had  captiued  the  accreditation  process 
and,  when  the  Decree  was  filed  on  June 
27, 1995,  it  had  been  sitting  for  over  a 
year  and  was  nearing  the  end  of  its 
work,  which  from  inception  had  been 
due  to  be  completed  by  the  first  week 
in  August,  1995. 

Under  the  Consent  Decree,  the  Special 
Commission's  Report  is  to  be  submitted 
to  the  Board  of  Governors  "no  later  than 
February  29, 1996"  (CIS,  p.  13).  and  the 
Board,  after  reviewing  it  for  an 
unspecified  period  (presumably  for  the 
purpose  of  possibly  making  changes  in 
the  Commission's  recommendations), 
will  file  it  with  the  Government  and  the 
Court,  (as,  p.  13.)  The  Government  can 
then  challenge  the  Report  in  Court 
within  90  days  if  the  Special 
Commission  "fails  to  consider 
adequately  the  antitrust  implications  of 
continuing  the  ABA's  past  practices 
*  *  •  "  (as,  p.  16.) 

The  government  states  that  this 
arrangement  is  "novel  relief"  (aS, 
p.l3.)  The  DOJ's  agreement  to  allow  an 
insider-dominated  Special  Commission 
to  make  the  initial  decisions  on  crucial 
anticompetitive  practices  could  result  in 
failure  of  the  Consent  Decree  to  stop 
those  practices,  however. 

B.  Trie  members  of  the  Special 
Commission  were  appointed  by  two 
leading  members  of  the  group  which 
controls  ABA  accreditation:  Joseph 
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Bellacota.  theiimmadiate  past  Chairman 
of  the  Coundi  and  Robert  Slebi,  who 
preceded  Bellacasa  in  that  position  and 
now  is  Executive  Director  of  the  ABA. 
There  an  15  Ccmunission  members,  at 
least  ei^t  of  iidiom  sre  part  of  the  hesrt 
end  soul  of.  o^  are  dosely  tied  to,  Ae 
capturing  inside  group.  A  ninth  uMmber 
belonged  to  a  closely  ooopersting  group, 
the  Special  Aqcreditaticm  Committee  of 
the  Assodatioii  of  American  Law 
Schools,  snd  tpe  Commisncm  has 
weriwd  closelV  with  two  other  leaders 
of  the  controUing  inside  noup. 

Confining  oeraelves  to  listing  only 
one  er  two  of  $ie  aoaeditatian 
credentials  fioneecb  of  thine  persons,  the 
relevant  memlers  of  the  Special 
Commission  are:  Coounisdon 
Chairpenon  Rosalie  Wahl.  a  tonner 
Ghair  of  the  Council,  wrhich  ovosees  the 
Accreditation  Committee;  Henry 
Rsmsey.  Jr..  a  lecant  ftmnBT  Ch^  of  the 
Council  and  CJiair  of  the  committee 
which  product  a  1990  report  seeking 
braader  iiinding  far  insidos;  Pauline 
Schneider,  a  recent  diair  of  the 
Accreditatimi  Committee;  IMsne  Yu, 
recently  a  member  simultaneously  of 
both  the  Aocr^tation  Conunittee  and 
the  Council;  TUbot  D'Alemberte.  a 
farmer  QiaimiBn  of  the  Council;  Joseph 
Haibsugh,  a  Secticm  activist  and  fcmner 
head  of  the  Section  committee  on 
diversity:  Nancy  Neuman.  a  member  of 
the  Accreditation  Committee  and 
recently  the  president  of  the  AALS. 
which  coopw^tes  closely  with  the  ABA 
in  accreditation;  and  Thomas  Sullivan, 
who  has  been  s  member  of  the 
Accreditation  Committee  of  the 
oxqwreting  AALS. 

hi  addition,  the  Special  Commission 
worked  doseli  vriih  tiie  ABA's 
Qmsttltant.  James  White,  who  has 
headed  the  coQtrolling  group  for  nearly 
22  years.  And.  of  the  tvro  "reporters" 
who  helped  write  the  Commission's 
report,  one  was  Frank  Read,  a  Icmg  time 
SKtion  activist  and  former  president  of 
the  cooDOTatinl  Law  School  Admissi<m 
Council,  who  was  serving  as  James 
White's  Deputy  Consultant  during  the 
period  of  the  Special  Commissicm's 
work. 

Thus,  review  of  anticompetitive 
accreditation  practices  has  mitially  been 
placed  largely  In  the  hands  of  persons 
who  have  vigorously  implemented  and 
thoroughly  approve  of  those 
anticompetitive  practices,  who  resisted 
the  Consent  Decree  and  continue  to 
resist  it,  and  who.  in  the  words  of  Dean 
Cass,  regard  th4  Decree  as  the  product 
of  a  Departmeitt  of  Justice  that  is  "out 
of  control"  and  of  an  ABA  leadership 


that  "sold  out  by  setUing."  *«  (P.  7,  and 
pp.  7-8,  N.  5,  supn) 

C  It  would  be  unreelistic  to  BxpetA  a 
15  person  Commission  with  so  many 
membsrs  and  associated  persons  who 
are  leaden  of  the  coatrolUng  inside 
group  to  vigorously  recommend  changes 
in  accreditatian  practices,  or  not  to 
minimize  any  changes  tfiat  intense 
opposition  to  their  practices  cause  the 
group  to  fpel  compelled  to  recommend 
notwithstanding  tneir  predilections. 
Thus,  it  is  not  surprising  that  the 
Commission's  initial  Report  (Exhibit  9). 
delivered  August  3, 1995,  did  in  fact 
minimize  recommended  changes  in  the 
subiects  of  mterest  to  the  DOJ.  And 
ahhoudi  their  own  views  were 
published  for  61  single  spaced  pages, 
members  of  the  Conunissimi 
(successfully)  requested  Qmunission 
membw  Ronald  Cass  to  suppress 
publication  of  a  "lengthy  sepwate 
statement"  of  views  which  difier  from 
ones  the  majority  had  put  forth. 


*<  From  the  Con^Ufait  and  the  OS.  it  is  not  claw 
wiMthar  and  tiia  axtant  to  which  tha  DOJ,  whan 
aagotiating  tha  Daoaa.  had  bean  infonnad  by  tha 
ABA  8«  to  tha  haavily  insider  natuie  of  the  SpadAl 
Commission  .  the  length  of  time  it  had  bean  sitting 
(over  one  vaar),  or  that  iu  work  was  due  to  be 
complatad  at  the  beginning  of  August,  1995.  Tha 
Consent  Oeciaa  contains  soma  language  which. 
because  tatpt—ttd  in  the  future  tense  (the  "ABA 
sAo/f:  establish  a  Special  Commission")  (Consent 
Decree.  P.  7  (emphasis  added)),  would  indicate  that 
the  Government  did  not  know,  wHien  negotiating 
tha  Dacrae,  that  tha  abaady  long-«xisting  Wahl 
Commission  would  be  the  Special  Conuni$sion.  On 
the  other  hand,  tha  OS,  filed  approximately  three 
weeks  alter  the  Decree,  contains  lai^uage  which, 
because  expressed  in  the  past  tense,  hidicates  that 
the  Gownment  had  poeaaeeed  at  least  some 
relevant  knowledge  about  tha  Wahl  Commisaion 
whan  negotiations  were  in  progress.  (The  OS  says. 
for  example,  that  the  DO)  had  "considered"  that  the 
Commission  "had  progressed"  in  the  %rark  doing. 
laS.  p.  27).) 

The  queetiim  of  the  extant  at  the  Government's 
knowledge  when  negotiating  tha  Decree  is  an 
important  one.  Prior  to  agreeing  that  tha  insider- 
packed  Wahl  Commission,  wdiich  was  due  to  finish 
its  work  shortly,  would  be  the  Special  Commis^n. 
the  DOf  had  proposed  that  the  Special  Cnmmisaion 
should  be  "separately  constituted  as  an  antitrust 
review  committee.  '  (QS,  p.  17.)  If  theDO)%vas 
apprised,  when  it  agreed  that  the  Wahl  Commisaion 
rather  than  a  separate  antitrust  committee  shoald  be 
the  Special  CommissioD,  that  the  Wahl  Commission 
was  an  insider-packed  group  that  had  been  sitting 
for  a  long  period  and  was  about  to  finish  its  work, 
then  one  might  disagree  with  the  Government's 
decision  dut  the  Wahl  group  should  be  the  Special 
Commission,  but  the  decision  was  nonetheleaa  an 
informed  one.  But  if  the  Government  had  not  been 
told  of  the  heavily  insider  nature  of  the  Wahl 
Commission  and  that  the  Commission  had  been 
sitting  for  over  a  year  and  its  work  was  nearly 
completed— if  the  DO)  had  not  been  informed  that 
the  Conmiission  was  heavily  comprised  of  persons 
who.  the  Government  ctwrectly  charged,  had 
captured  the  accreditation  prxxxss  and  used  it  for 
anticompetitive  purposes  and  who  were  about  to 
submit  their  report — then  it  would  appear  that  the 
ABA  leaders  with  whom  the  Goverameot  was 
negotiating  withheld  crucial  information  even 
though  the  Government  is  heavily  depending  on 
them  to  make  the  Consent  Decree  efficacious. 


fai  a  brief,  1 V*  page  "Seperate 
Statement"  appended  to  the 
Commissiim  Report,  Dean  Cass  said  he 
had  prepared  a  "l«igthy  separate 
statement"  of  his  views  because  he 
disagrees  both  wiUi  the  Cnmmisw<m's 
views  on  aooeditation  and  with  its 
treatment  of  specific  issues.  (Exhibit  9, 
p.  62).  The  specific  issues  include  two 
which  the  DOJ  agreed  to  have  reviewed 
by  the  Special  Commission,  student/ 
faculty  ratios  and  the  allocations  of 
funds  between  faw  school  and 
university,  lliey  also  include  odtor 
specified  issues  plus  unspecified  ones 
as  to  which  Cass  says  theve  is  "a  basis 
for  skepticism"  aboiut  existing 
accreditation  practices  or  the  changes 
proposed  by  the  Commission.  (Exhibit ' 
9,  p.  62.)  However,  "ia]t  the  request  of 
a  number  of  Commission  mnnbere" 
Dean  Cass  withheld  his  lengthy  separate 
statemmt  from  publication  "until  the 
Conunissimi  completes  its  woriL" 
(Exhibit  9,  p.  62.)  Until  then,  his 
seperate  statement  will  be  available  only 
members  of  the  Council  and  the  Board 
of  Governors.  (Exhibit  9,  p.  62.) 

Deen  Cass'  timing  of  tte  publicaticm 
of  his  views  is  a  reference  to  the  fact 
that,  because  the  DOJ  has  agreed  to  have 
the  Commission  review  anticompetitive 

Eractioes  listed  above,  the  Commission 
as  said  it  will  meet  again  in  September 
and  issue  a  supplementary  Repmt 
sometime  in  October.  It  is  Dean  Cass' 
hope  that  the  withholding  o{  his  lengthy 
statement  of  dissenting  views  will 
contribute  to  the  Commission  changing 
its  mind,  and  accepting 
recommendations  t/iat  he  says  it  already 
has  rejected,  when  it  meets  again  this 
fall.  (Exhibit  9,  pp.  62-63.)  It  is  his 
further  hope  that,  if  the  Commission 
does  not  accept  recommendations  it  has 
already  rejected,  the  ABA  will 
nonetheless  take  further  steps  to  remedy 
theproblems.  (Exhibit  9.  p.  63.) 

Thus,  it  is  impossible  at  this  time  to 
know  Dean  Cass'  views  regarding 
weaknesses  in  the  majcnity's  ciurent 
recommendations.  Also,  it  is  possible 
that  neither  additional  changes 
recommended  in  the  majority's 
supplementary  Report  due  in  October, 
nor  Dean  Cass'  views,  will  be  available 
early  enough  to  be  known  to  the 
Division  or  the  Court  if  the  latter 
assesses  in  October,  1995  whether  the 
Decree's  provisions  for  review  of 
anticompetitive  practices  by  the  Special 
Commissioa  are  within  the  reaches  of 
the  public  interest.  Additicmally,  it  is 
certain  that,  if  the  Court  considers  the 
issue  this  October,  nieither  the  Division 
nor  the  Court  will  know  what  if  any 
corrective  action  the  ABA  will  take 
should  the  Commission's 
Supplementary  Report  continue  to  reject 


significant  changes  in  anticompetitive 
practices. 

Thus,  although  both  the  Senate  and 
House  Reports  on  the  Tunney  Act,  and 
the  Court  of  Appeals  for  this  Circuit, 
have  made  clear  that  the  Court  must 
receive  information  necessary  to 
determine  whether  a  consent  judgment 
is  in  the  public  interest,*'  information  of 
amsequence  to  this  question  will 
continue  to  be  unavailable  to  the 
Division  and  the  Court  well  into  the 
future. 

Indeed,  under  the  Consent  Decree  this 
information  coxild  be  deUyed  until  mid 
1996.  The  Decree  provides  that  the 
Special  Commission  will  submit  its 
report  to  the  Board  of  Governors  no  later 
than  February  29, 1996  (Consent  Decree, 
p.  8),  eight  months  after  the  Decree  was 
filed.  There  is  no  written  time  limit  on 
the  time  diuing  which  the  Board  of 
Govemon  can  review  the 
recommendations.  ((Consent  Decree,  p. 
8.)  It  is  realistic  to  believe  the  Board 
might  not  finish  its  review  until  the 
ABA'S  August,  1996  convention.  The 
Government  then  has  an  additional  SO 
days  to  decide  whether  or  not  to 
challenge  the  recommendations. 
(Consent  Decree,  p.  8.)  Therefore,  it  is 
entirely  possible  tiiat  the 
recommendations,  and  whether  there 
will  be  a  government  challenge  to  them, 
will  not  be  known  until  15  months  to 
1  Vi  years  after  the  Consent  Decree  was 
filed.  And,  if  the  Government  does 
challenge  the  recommendations  in 
Court,  me  final  resuh  might  not  be 
known  for  yet  another  year  or  two. 
Thus,  in  addition  to  placing  in  the 
hands  of  anticompetitively-oriented 
insiders  the  task  of  recommending 
changes  to  practices  they  desire,  the 
provisions  of  the  Decree  relating  to  the 
Special  Commission  are  a  recipe 
aUowing  extensive  delay,  instead  of 
requiring  expedition. 

D(i).  Although  neither  the  contents  of 
the  Supplementary  Report  nor 
subsequent  corrective  actions  by  the 
ABA  can  presently  be  known,  what  can 
be  known  at  this  time  is  that  the  Special 
Commission's  current 
recommendations,  as  expected,  often 
exempUfy  avoidance  and  minimization 
of  changes  in  anticompetition  practices. 
A  prime  example  is  the  student/ faculty 
ratio,  as  can  be  illustrated  by  discussing 
the  origin  of  the  ratio,  its 
anticompetitive  effects,  its 
indefensibility,  and  the  minimal  or 
nonexistent  natiue  of  the  change 


»S.  Rep.  No.  93-298, 93d  Cong.,  1st  Sees.  6-7 
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recommended  by  the  Commission.  We 
discuss  these  in  turn. 

D(ii)  With  the  exception  of  fixing  of 
salaries,  which  is  baimed  outright  by  the 
Consent  Decree,  the  accreditors' 
methods  of  calculating  and  using  the 
student/faculty  ratio  are  the  most 
anticompetitive  restrictions  enforced  by 
the  insioer  group.  They  are  in  origin 
solely  the  products  of  that  group.  They 
appear  nowhere  in  the  accreditation 
Standards,  but  rather  were  created  by 
capturing  insidere  via  an  Interpretation 
in  1978  without  action  by  the  House  of 
Delegates.  They  have  been  used  for  their 
own  purposes  ever  since  by  the 
captiiring  insiders  without  action  by  the 
House  of  Delegates. 

D(iii).  The  anticompetitive  efiiscts  of 
the  ratio  are  drastic.  In  an 
anticompetitive  blow  at  the  ability  of 
any  law  school  to  provide  a  lower  cost 
education  by  using  fewer  full-time 
professore  (whose  presence  in  large 
numbers  is  desired  by  the  capturing 
insiders),  and  in  a  simultaneous 
anticompetitive  blow  at  the  ability  of  a 
faw  school  to  provide  practical 
instruction  instead  of  only  the 
theoretical  instruction  usually  provided 
by  the  ftiH-time  professors,  the  ratio 
discourages  the  use  of  adjunct 
professors  to  teach  courses.  That  is,  it 
anticompetitively  discourages  teaching 
by  highly  knowledgeable  judges  and 
lawyers  whose  teadiing  salaries,  even 
when  adequate,  are  less  than  those  of 
full-timen,  and  who  bring  a  wealth  of 
practical  knowledge  and  experience  to 
the  classroom.  It  £scourages  this  by 
providing  that  no  adjimct  can  be 
counted  at  all.  not  even  fractionally, 
when  computing  the  ratio.  Thus, 
schools  must  hire  more  full-timers  to 
meet  the  ratio,  instead  of  using  adjuncts 
to  teach  courses. 

To  insure  that  schools  do  hire  more 
full-timers,  the  ratio  is  enforced  with 
Draconian  stringency.  Schools  have, 
indeed,  been  forced  by  the  accreditors  to 
hire  enough  fuU-timere  to  bring  their 
ratios  down  even  far  below  the  written 
ones  stated  in  the  insiders'  published 
Interpretation  on  the  subject. 

Additionally,  in  a  further 
anticompetitive  blow  against  use  of 
individuals  with  practical  experience, 
unlike  the  prevailing  practice  in 
medical  schools  where  many  full-time 
professors  also  engage  in  active  practice 
and  regard  this  as  essential  to  keeping 
abreast  of  knowledge  needed  in  the 
classroom,  the  ABA  accreditore 
preclude  full-time  professors  from 
engaging  in  an  active  practice  and 
ther^y  obtaining  practical  knowledge 
that  should  be  brought  to  the  dassrcwm. 
The  preclusion  is  accomphshed  by 
refusing  to  count  a  full-time  professor  in 


the  student/ faculty  ratio  if  he  or  she  also 
maintains  an  active  practice.  Because 
schools  are  stringently  required  to  meet 
the  ratio,  and  expensive  fiill-time 
professore  will  not  be  counted  towards 
the  ratio  if  they  have  an  active  practice, 
no  school  can  afford  to  have  such 
professore.  Similarly,  and  with  the  same 
effect,  a  full-time  professor,  including 
one  who  teaches  a  full  load  of  courses, 
will  not  be  counted  toward  the  ratio  if 
he  or  she  also  does  significant 
administrative  work.  Thus,  no  school 
can  afford  to  have  its  professors  hold 
administrative  positions  as  well  as 
teach. 

D(iv).  None  of  this  can  successfully  be 
defended  on  the  ground  that  it  is  needed 
for  quality.  The  (5)nsultant  has  admitted 
on  deposition  that  the  ABA  has 
developed  no  empirical  proof  that  the 
ratio  leads  to  quality  education.  (Exhibit 
10.)  llie  DOJ  has  pointed  out  in  its 
Complaint  and  CIS  that,  although  part  of 
the  policy  supporting  the  ratio  is  the 
desirability  of  smaller  classes  and  more 
student/faculty  contact  ((Complaint,  p.  8; 
as,  p.  7),  the  ABA  "did  not  measure 
actual  class  size  or  effectively  measure 
actual  student/faculty  contact."  (QS,  p. 
7.)  It  is  a  well  known  fact  that, 
notwithstanding  the  ratio,  large  classes, 
not  small  ones,  are  the  norm  in  most 
law  schools,  particularly  in  the  first  year 
or  two  of  school,  and  student/faculty 
contact  is  at  a  minimum  because  the 
interests  of  the  full-time  faculty 
members  lie  elsewhere.  We  question, 
indeed,  whether  it  is  atxndental  that  the 
Section  of  Legal  Education,  though  it 
has  maintained  an  elaborate  statistical 
measurement  program  that  includes 
extensive  figures  on  fully  85  diffiarent 
subjects,  has  never  sought  easily 
available  statistics  on  actual  class  sizes, 
let  alone  statistics  on  estimated  amounts 
of  student/ faculty  contact.  Such  data,  it 
is  obvious,  would  have  shown  that  the 
insiders'  ratio  does  not  result  in  small 
classes  or  student/ faculty  contact. 

It  is  becoming  increasmgly 
underetood  that,  if  one  truly  desires 
small  classes,  the  way  to  achieve  them 
is  by  use  of  knowledgeable  judges  and 
lawyers  as  adjuncts.  This  provides  a 
cost-effective  method  of  obtaining  large 
numbere  of  highly  competent  professors 
whose  presence  enables  a  school  to  offer 
many  more,  and  smaller,  classes.  It  is 
also  becoming  increasingly  recognized 
that,  because  of  a  difference  in  attitude, 
adjunct  professors  often  make 
themselves  more  available  to  students 
than  full  timere. 

Furthermore,  notwithstanding  the 
traditionally  prejudiced  views  that  the 
capturing  insiders  hold  against  adjunct 
professors — who  inherently  threaten 
insidere'  guild  objectives  of  ever  higher 
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salaries  for  fuU-time  professors  and  ever 
more  full*time  proiBssors— the  resiilts  of 
a  recent  survey  of  student  bar 
associati(m  personnel.^"  discussed  in  an 
article  on  the  use  o^  adjuncts,*'  show 
that  law  students  regard  adjimct 
professcKS  as  equal'  or  preferable  to  lidl* 
time  professors.  Students  are,  of  course, 
the  consumers  who  are  paying  the  bills, 
and  consumers,  the  Supreme  Court  has 
said,  are  the  persons  to  whom  the 
Sherman  Act  awards  choice.  National 
Society  (^Professional  Engineers  versiis 
United  States.  435  U.S.  679, 695  (1978). 
Student  bar  association  officials  at  29 
schools  responded  to  a  survey 
questionnaire  whic^  inquired  about 
students'  evaluatioiis  of  adjunct  teachers 
vOTSus  their  evaluations  of  tenure  track 
professors,  i.e..  fiilfrtime  profeMors. 
Sixty-one  percmt  df  the  respondents 
found  adjuncts  as  qualified  as  fidl-time 
professors,  32  percint  found  adjuncts 
more  qualified,  and  only  7  percent 
found  them  less  qutlified.  Forty-three 
peromt  of  the  respondents  found 
adjtmcts  to  be  as  avtoilable  to  meet  with 
students  as  full-timisrs,  32  percent  found 
them  more  available,  and  only  25 
percent  found  them  less  available. 
Sixty-four  percent  said  an  adjunct  had 
been  the  professor  fvho  contributed 
most  to  their  education:  only  36  percent 
said  that  it  had  been  a  fiill-time 
professor.  Sixty-ei^t  percent  said  that  if 
a  particular  state  laW  course  were  on  a 
bar  exam,  they  would  prefer  to  take  it 
firom  an  adjunct  professor,  only  32 
percent  preferred  a  full-time  professor. 
Sixhr-ei^t  percent  said  full-time 
professon  should  ptactice  law— which 
is  anathema  to  the  lill-time  feculty  who 
captured  ABA  aocrfditation  and 
dominate  the  Sped^  CcmmiissioD — and 
only  32  percent  feltjto  the  contrary. 
Views  fev(»rable  to  adjimcts  were  also 
expressed,  by  overwhelming 
percsDtagBS,  with  regard  to  odier 
important  mattos.*^  All  these  results 
obtained  thou^  93  ipercent  said 
adjuncts  taught  not  fust  electives,  but 
core  or  required  co«)rses — which,  like 
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1 '  Tha  artid*.  Mtitlad  ^Tha  Advanc*  of  tha 
Adjunct"  U  in  Bxhibh  li 

'•Savaoty-nina  paraanl  Mid  with  ragnd  to 
Qteinal  Ptooadm*— oo^  wrtdaly  ragudad  h  a  con 
oouraa  and  oftaa  a  taqiiJiid  ona— that  thajr  would 
prafo  to  laka  tt  ban  an  adinnct:  only  21  paraant 
pratend  a  bill-tiine  pn4aaar.  SiafatT-six  paroant 
fetand  6ill4ima  pioMaan  mora  likaqr  to  cancal 
daaaaa  than  adfunda.  an^  only  14  parcant  found 
adtunda  mof*  tikaiy  to  ciDoaL  Ninaty^hraa  paroant 
found  foU-tiraafa  mora  Ukaly  to  airhra  lata  to 
daaaaa:  oolj  aa*an  paroft  found  ai^unds  mora 
Ukaly  to  ba  lata.  Nlnaty-4^  patcant  thought  that 
ABA  tocwdlmlon  guldainaa  ihottld  ba  tha  lama 
wilk  nprd  to  uaa  of  adfiSicta  aa  with  ragaid  to  fiill- 
tiaaca.  aad  ody  four  panant  Mt  to  tho  ooottaiy. 


full-time  professors  practicing  law.  is 
anathema  to  the  full-time  feculty  who 
captured  ABA  accreditation  ana 
dominate  the  Special  G}mmission. 

This  survey  of  the  opinions  of  the 
consumers  of  legal  education  directly 
contradicts  the  unfoimdad  claims  made 
about  adjuncts  by  the  accreditation 
insiders — claims  which  the  consultant 
had  to  admit  under  oath  lack  any 
einpirical  statistical  basis,  (Exhibit  10.) 

"nie  situation  has  been  aptly 
explicated  in  letters  written  to  the 
Special  Commission  by  knowledgeable 
deans  and  lawyers,  induding  the  Deens 
of  the  Touro,  University  of 
Pennsylvania.  Campbell  University,  and 
Case  Western  Reserve  University  Law 
Schodls.  Their  comments,  wdiich  are 
appended  at  the  back  of  this 
Memorandum,  make  clear  that  the 
feilure  to  indude  adjiuicts  when 
calculating  the  student-feculty  ratio  is 
for  many  reasons  arbitrary  and 
im  justified.  The  Dean  of  the  Touro 
College  Law  Center  aptly  summed  up 
the  matter  by  saying,  "I  agree  with  those 
who  find  it  insultii^  to  the  practicing 
bar  to  refuse  to  recognize  the 
contributions  that  adjuncts  can  make  to 
a  law  school's  program.  Adjuncts  are 
not  induded  in  the  calculation  of  the 
student-faculty  ratio.  *  *  *  The  leading 
trial  lawyer  in  the  state,  who  taught  trial 
practice  as  part  of  the  law  school's 
program,  would  not  be  induded  in  that 
law  school's  student-feculty  ratio." 
Appendix,  in^. 

xlie  Dean  of  the  University  of 
Pennsylvania  Law  School  summed  up 
the  matter  by  calling  the  student/bculty 
ratio  arbitrary  and  by  saying  its 
definition  of  full-time  feculty  is 
"arbitrary  almost  to  the  point  of 
absurdity."  Appendix,  inAn. 

D(v).  Yet,  notwithstanding  the  deeply 
anticompetitive  nature  of  the  student' 
feculty  ratio  and  particularly  its 
anticompetitive  effect  of  greatly 
reducing  the  number  of  adjunct 
profess(ns.i*  the  Special  Commission 
made  only  minimal  recommendations 
for  change.^  And,  though  obviously 


"At  a  recant  moeting  of  the  American 
Aaaodation  of  Law  Librariet.  Dooald  Dunn,  who  ii 
tha  Lflniy  Diractor  of  the  Waatem  Naw  England 
Collaga  School  of  Law  and  haa  baan  on  many  «ita 
inapactkia  taama,  atatad  pubUdy  that  tha  "actioa 
latter"  looantly  ncaivad  by  hia  law  achool  pUoad 
it  undar  a  show  canaa  ordar  to  daoaaaa  tha  numbar 
of  it*  adjunct  proiMaota.  (Exhibit  13.) 

"Tba  Go»«nuient  hat  indicated  a  need  for 
raconaidaratlon  of  the  excluai«Hi  of  at^uncta  bom 
tha  (tudant/fMnihy  tatia  Than  qtpaaia  to  hare 
been  a  drafting  miataka  that  could  nullify  thia. 
Imwarer.  Appatantfy  in  an  aSort  to  inaun  that 
adjunct  foculty  mandiats  who  bdong  to  the 
Accreditatioa  Committaa.  Council.  Standarda 
Raviaw  Conmittae  or  Nominating  Committee  are 


cognizant  that  intense  opposition  to 
current  practices  regarding  the  ratio 
disabled  it  from  declining  to 
recommend  any  change  whatever,  the 
Commission  couched  its  suggestions  in 
language  so  abstract  and  general  that  it 
is  meaningless  because  it  could  be  met  ' 
even  if  there  were  to  be  no  change 
whatever  in  actual  results. '''^(- 

Thus,  although  in  one  place  tl^ 
Report  says  the  ratio  ^ould  "take  into 
accoimt"  the  contributions  of  adjimcts, 
in  its  immediately  following 
"recommendation,"  the  Commission 
does  not  say  adjimcts  should  be  counted 
on  some  proportional  basis  or  on  any 
basis  at  all.  Rather,  it  says  only  that  it 
is  "reasonable  to  consider  the  effect  of 
adjuncts  on  the  quality  of  the  academic 
program  in  assessing  the  significance  of 
student/faculty  ratios."  (E^dhibit  9,  p. 
29.)  One  who  is  so  minded  can  take 
these  effects  into  consideration  as  die 
insidere  claim  to  have  done  for  years, 
but  can  then  dedde  the  effects  do  not 
warrant  any  change  in  the  application  of 
the  ratio,  as  the  insidere  have  also  done 
for  years.  Furthermore,  rather  than 
require  adjuncts  to  be  counted  on  some 
basis,  the  insider  dominated  Wahl 
Commission  accepted  the  insidere' 
erroneous  assertions  regarding  alleged 
problems  with  adjuncts.'*  (Exhibit  9. 
pp.  27-28.) 

E.  The  foregoing  disaission  of  the 
student/feculty  ratio  demonstrates  that, 
by  agreeing  to  have  anticompetitive 
practices  reviewed  by  the  Spedal 
Commissiim  comprised  largely  of 
insidere  who  enforced,  approved  of  and 
created  those  practices,  the  Government 
has  agreed  to  a  compliance  procedure 
that  may  cause  the  Consent  Decree  not 
to  rectify  the  anticompetitive  practices 


not  counted  against  tha  parcantage  limiutloas  on 
acadamics  who  can  bakmg  to  thoae  committees,  the 
Cooaant  Daoae  defines  "foculty"  as  all  persons 
who  leach  mxpt  for  adjuncU.  (Consent  Decree,  p. 
2  (emphasis  added).)  This  appeieot  drafting  error 
could  be  uaed  to  assert  that  the  exclusion  of 
adJuncU  from  "itculty"  need  not  be  reconsidered 
and  changed  in  any  way,  when  in  reality  iu 
intended  meaning  is  oidy  thai  adjuncts  should  not 
be  considered  "faculty"  when  determining  whether 
there  is  a  violation  of  the  percentage  limitations 
appl}ring  to  the  number  of  faculty  on  committees. 
This  drafting  error  should  be  oorrectad,  perfaapa  by 
simply  including  adjuncU  in  tha  Conaant  Daove'a 
definition  of  "£iculty,"  but  adding  that  "adjuncts 
shall  not,  however,  be  considered  fKulty  for 
purpoaea  of  determining  the  number  of  faculty 
members  on  the  Accreditation  Committee,  Council. 
Standard  Review  Committae  or  ffominatlng 
Committee." 

"  Given  the  meaninglaas  nature  of  the  %Mcial 
Commisaioo't  racommendations  regardii^  the  ratto, 
and  the  Commission's  reliance  on  shop-worn 
cliches,  it  is  not  ovariy  surprising  that  Commiaaion 
members  did  not  care  to  see  publicitioo  of  Dean 
Cass'  views  on  the  ratia 


identified  in  the  Complaint.  There  are. 
however,  at  least  two  curative  practices 
that  could  solve  this  problem. 

The  first  is  that,  in  accordance  with 
the  DOJ's  initial  intent,  misuse  of  the 
practice  should  simply  be  enjoined.  As 
discussed  above,  using  a  technique 
common  to  federal  law,  such  an 
injunction  would  prohibit  the  practices 
from  being  used  to  violate  the  German 
Act. 

Second,  instead  of  following  the 
presently  contemplated  schedule  under 
which  a  Tunney  Act  hearing  is  planned 
for  October  23, 1995,  in  accordance  with 
a  revised  and  expedited  schedule 
discussed  below,  a  postponement  of  the 
hearing  should  be  sought  until  the 
Spedal  Commission's  final  report  and 
Dean  Cass'  lengthy  separate  statement 
have  been  published,  the  ABA  has 
either  made  changes  in  the  Report  or 
announced  that  it  will  not  do  so,  and 
the  Government  has  determined 
whether  to  challenge  any  of  the  Spedal 
Commission's  recommendations.  This 
would  enable  first  the  DO)  and  then  the 
Court  to  know  if  what  if  any  changes 
have  been  recommended  and/or  made 
with  resped  to  anticompetitive 
practices  charged  in  the  Complaint, 
when  assessing  what  action  to  take. 
Such  knowledge  would  at  minimum  be 
desirable  to  the  DOJ's  assessment,  and 
under  the  Tunney  Act  is  essential  to  the 
Court's  assessment,  of  whether  the 
decree  is  within  the  reaches  of  the 
public  interest.  Otherwise  the  Court  will 
oe  passing  on  a  decree  without 
knowledge  of  what,  if  anything,  will  be 
banned  in  connection  with 
anticompetitive  practices  identified  in 
the  Complaint. 

Furthermore,  postponing  the  Tunney 
Ad  heering  until  such  knowledge  is 
available  should  be  combined  with  a 
revised  schedule  in  order  to  spur 
quickw  action  that  would  avoid  the 
undue  passage  of  time  invited  by  the 
current  provisions  of  the  decree.  Instead 
of  the  Sped^  Commission  not  having  to 
submit  the  Report  until  February  29. 
1996,  the  Board  of  Govemora  then 
having  unlimited  time  to  review  the 
recommendations,  and  the  DOJ  then 
having  90  days  to  dedde  on  challenges, 
a  firm  date  such  as  December  31, 1995, 
should  be  set  as  the  time  by  which  the 
Commissim's  report  must  be  finished, 
any  changes  to  it  need  to  have  been 
made  by  the  ABA,  and  the  DO)  need 
have  notified  the  Court  whether  it 
accepts  the  Report  or  intends  to 
challenge  any  of  its  provisions.  The  date 
of  December  31, 1995  is,  aftttr  all.  more 
th»n  six  months  after  the  Cons«it 
Decree  was  filed. 


5.  The  "Novel"  Relief  Involving  Review 
by  the  Special  Commission  Raises 
Additional  Problems  (i)  Because  it  May 
Bind  the  Court,  Regardless  of  Relevant 
Circumstances,  to  Use  a  Full  Blown  Rule 
of  Reason  Analysis  Rather  "Qfiick- 
Look"  Rule  of  Reason  Analysis  When 
Considering  a  Government  Challenge  to 
Recommendations  of  the  Special 
Commission,  and  (ii)  Because  it 
Circumvents  the  Tunney  Act  Rights  of 
Third  Parties 

In  addition  to  compliance  weaknesses 
stemming  from  the  composition  and 
views  of  the  Spedal  Commission,  there 
also  are  other  reasons  why  use  of  this 
admittedly  novel  compliance 
mechanism  may  cause  failure  to  redify 
the  anticompetitive  practices  identified 
in  the  Complaint. 

A.  Firet,  the  Government  has  agreed 
that,  if  it  challenges  any  of  the  proposals 
in  the  Special  Commission's  Report,  the 
challenge  will  be  dedded  "by  this  Court 
applying  a  Rule  of  Reason  antitrust 
analysis."  (Consent  decree,  p.  8.)  This 
may  be  intended  to  bind  the  Court  in 
advance  to  use  a  full  blown  Rule  of 
Reason  analysis.  It  would  be 
inappropriate  to  confine  the  Court  in 
advance  to  such  a  full  blown  Rule  of 
Reason  analysis,  when  it  is  surely 
possible  and  indeed  probable  that  some 
of  the  anticompetitive  practices  on 
which  the  Commission  is  to  make 
recommendations  are  susceptible  to  a 
"quick-look"  Rule  of  Reason  analysis  in 
w^ch  the  Court  could  quickly 
determine  that  there  is  a  lack  of 
redeeming  procompetitive  value." 

This  is  even  mate  the  case  since,  in 
accordance  with  its  incredible  standard 
practice  of  saying  that  there  are  no 
determinative  documents  to  be  made 
available  to  the  Court  and  the  public, 
the  DOJ  has  not  provided  any 
information  indicating  why  it  believes 
that  the  mattere  which  are  to  be  the 
subjed  of  recommendations  by  the 
Special  Commission  should  necessarily 
be  adjudicated  under  a  full  blown  Rule 
of  Reason  analysis  rather  "quick-look" 
Rule  of  Reason  analysis  or  other 
analysis. 

The  following  examples  demonstrate 
why  this  Court  should  not  be  bound  in 
advance  to  a  full  blown  Rule  of  Reason 
analysis: 


**lt  is  even  possible  that  in  certain  instances  per 
se  aiialyais  should  apply.  In  the  /vy  League  Overiap 
case.  United  Statei  v.  Srown  Univertity,  at  al.,  5  F. 
3d  658  (3d  Or.  1993).  the  Third  Qrcuit  repeatedly 
and  extensively  pointed  out  that  quick-look  Rule  of 
Reason  treatment,  or  even  per  se  treatment,  could 
be  appropriate  in  an  antitrust  case  involving 
education  if  restraints  ware  modvalod  by  self- 
interested  economic  factors,  involved  price-fixing, 
or  lowered  output  Such  boon  are  often  praaant 
hare,  as  discussed  below. 


A(i).  The  exclusion  of  adjuncts  from 
the  student/faculty  ratio  has  been  a 
method  used  to  increase  dramatically 
the  demand  for  full  time  professors  and, 
by  doing  so,  to  (a)  simultaneously  make 
necessary  the  payment  of  higher  salaries 
to  them  while  (b)  lowering  their 
individual  output  by  spreading  the  same 
work  among  a  larger  body  of  full-timers. 
It  has  been,  in  short,  a  method  of 
concertedly  increasing  the  demand  for 
and  the  price  of  full-time  labor,  whether 
this  is  emdent  or  not.^'  Such  concerted 
action  is  normally  a  per  se  violation  of 
the  antitrust  laws  (except  when  taken  by 
a  certified  labor  union)— it  normally  is 
not  even  given  the  benefit  of  "quick- 
look"  Rule  of  Reason  treatment. 
However,  the  recommendations  of  the 
Special  Commission  may  result  in  little 
or  no  change  in  the  rule  excluding 
adjuncts  from  computations  of  the 
student/faculty  ratio.  If  that  is  the  result, 
it  would  seem  proper  to  apply,  at  most, 
a  "quick- lo]jk"  rule  of  reason  analysis. 

A(ii).  The  exclusion  of  clinidans  who 
are  not  on  tenure  track  or  its  equivalent, 
when  computing  a  school's  student/ 
feculty  ratio,  has  been  a  method  of 
concertedly  insuring  higher  salaries  for 
non-clinical,  or  "academic,"  faculty. 
There  is,  indeed,  evidence  shovnng  that 
opposition  to  including  such  clinicians 
in  the  ratio  arose  because  they  generally 
were  paid  less  than  "academic"  faculty 
and  thus  would  bring  down  the  average 
and  median  salary  levels  that  all  schools 
were  required  to  meet  for  academic 
faculty.  (Exhibit  14.)  There  is  not  as  yet 
any  recommendation  from  the  Special 
Commission  reversing  the  exclusion  of 
such  clinicians,  nor  haS'the  Government 
provided  any  evidence  as  to  why  such 
exclusion  has  any  procompetitive 
benefits,  let  alone  significant  ones.  In 
the  circumstances,  "quick-look"  Rule  of 
Reason  treatment  is  the  most  that  is 
warranted. 

A(iii).  As  appean  to  be  implied  bv  the 
statement  in  the  QS  that  over  one-third 
of  all  ABA-approved  schools  are  on 
report  for  inadequate  facilities  even 
though  nearly  all  schools  occupy  new  or 
substantially  renovated  fadlities  (OS,  p. 
8),  the  problem  existing  with  regard  to 
physical  fadlities  has  been,  in  the 
bluntest  terms,  that  the  accreditors  have 
required  schools  to  build  the  law  school 
equivalent  of  die  Taj  Mahal.  The 
accreditors  seem  never  to  be  satisfied 
unless  a  school's  fedUties  are  such  that 
they  cost  frtim  $20  to  $60  miUion.  The 
acoeditore  operate  at  such  a 


2' Simultaneously,  at  least  at  schools  with  limited 
resources  that  cannot  afford  to  adequately  pay  both 
a  large  number  of  full-timers  and  a  large  number  of 
adjuncts,  and  probably  at  other  schools  as  well  it 
reduced  the  denund  for  adjuncts,  and  thereby 
cauaad  reduction  in  the  compensation  paid  to  tltem. 
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micromanagement  livel  in  this  regard 
that,  as  the  Dean  of  me  Temple 
University  Law  Sch^l  recently  pointed 
out.  they  will  put  a  school  "on  imort" 
if  it  allegedly  does  n|>t  provide  adequate 
ofBce  sp^cB  for  everi  one  of  doxrais  of 
not-for<7edit  studox  organizations. 
(Exhibit  15,  Testimoby  of  Robert 
Reinstein,  Dean  of  Temple  University 
Law  School  before  the  Wahl 
Commission.} 

The  Special  Commission's  present 
recommMidation  regarding  phjrsical 
fiKdlities  will  make  Uttle  or  no  change 
in  ibis  situation.  Porlthe  Commission, 
while  rBONnmendini  that  the  current 
Standards  be  replaocp  by  a  new  me, 
simultaneously  recoiunends  that  the 
current  Standards  bejretainiBd  as 
Interpretations.  i.e..  tiat  they  be 
retained  in  a  difBneilt  guise.  (Exhibit  9, 
p.  31.)  And  the  Comiiission's 
recommendation  does  not  even  begin  to 
reach  what  has  been  the  reo/ problem: 
the  way  in  which  the  rules,  beythey 
Standards  or  Interpr^tions,  are 
enfbiced  in  practioe  try  the  accreditors. 
It  is  the  method  of  eiiftxoement  wfaidi 
here,  and  often  elsewhere  too,  has 
caused  inappropriate  application  of 
rules  to  further  anticompetitive  guild 
interests. 

In  these  circumstances,  it  is  difBcult 
to  comprehend  why  Continuation  of  a 
fiailure  to  recommend  drastic  changes  in 
practices  that  inevitably  require 
unaeoessarily  huge  iiiputs  of 
resources— that  inevitably  require  $20, 
$40  or  $60  million  dollar  buildings  to 
satisfy  the  aooreditorl  when  Car  less 
expensive  &ciIitiM  Would  be 
cranpletely  swviceable— should  be 
given  anything  more  khan  "quick-look" 
Rule  of  Reeson  treati^ent 

A(iv).  It  is  not  difBcult  to  cure  the 
problem  arising  becatise  the  Decree  may 
bind  the  Court  to  us»a  full  blown  Rule 
of  Reascm  analysis  in: deddii^g  a 
governmental  challeiifle  to 
recommendations  oftke  Special 
Commission.  Cure  recruiras  only  that  the 
provisi<m  inquestionbe  removed  firom 
the  Decree.  That  woijd  leave  the  Court 
free  to  use  a  fiill  blovm  or  "quick-look" 
Rule  of  Reeson  an8l3r9is.  as  appropriate, 
or  even  a  perse  analysis  if  and  when 
appropriate. 

0.  Second,  the  Dec^  unnecessarily 
and  improperly  allows  only  the 
Government  to  cdiall^nge  the  Special 
Commission's  recommendations.  (OS, 
p.  17.)  Unlike  the  Tn*ney  Act.  which 
allows  third  parties  t^  file  documents 
explaining  why  they  believe  the 
provisions  of  a  decrei  are  too  weak  to 
cure  the  violatiras  identified  in  the 
Govenunent's  Compleint.  there  is  no 
provision  here  for  otlter  parties  to  file 
comments  explaining  v^y  they  believe 


Special  Commission  recommendations 
which  the  Government  should  accept  in 
whole  or  in  major  part  are  insufficient 

In  the  normal  consent  decree  the 
relief  is  stalMi,  and  private  parties  can 
comment  on  it  under  the  Tunney  Act 
Here,  realistically  speaking,  the 
provisicms  for  review  by  the  Special 
Commission  are  not  themselves  relief, 
but  only  a  method  of  obtaining  possible 
future  relief.  Yet.  there  is  no  provision 
for  private  parties  to  comment  on  that 
future  relief  wh«i  it  becomes  known- 
why  may  not  occur  fat  a  considerable 
period  of  time,  as  discussed  above. 
Hence,  the  Tunney  Act's  i»t>visions 
allowing  third  parties  to  comment  on 
nhei  stated  in  a  consent  decree  have 
been  dicumventedL  This  will  be  of 
particular  importance  if  the  Special 
Commission  issues  minimalist 
reoommmdations.  as  thus  fisr  seems 
likely,  the  Board  of  Governors  does  not 
strengthen  them  amsiderably.  and  the 
Government  either  does  not  challenge 
them  at  all  or  challenges  thnn  only  in 
minor  or  minimal  ways. 

To  cure  this  problem,  third  parties 
should  spedfioally  be  given  the  right  to 
comment  on  the  Commission's 
recommendations  in  order  to  ensure 
that  their  Tunney  Act  right  to  comment 
on  relief  is  preserved.  Alternatively,  as 
discussed  earlier,  the  Court  should 
postpone  its  Tunney  Act  hearing  until  a 
specified  date  (such  as  Deconber  31. 
1905)  by  which  time  the  Commission's 
recommendations  shall  have  been 
submitted,  any  changes  shall  have  been 
made  by  the  Board  of  Governors,  and 
the  DO)  shaU  have  decided  whidi 
recommendations  it  accepts  and  which 
it  will  challenge. 

6.  Then  are  Important  "Procedaral" 
Matters  Which  fkive  not  Been 
Addressed  Effectively  in  the  Consent 
Decree  or  Have  not  Been  Addressed  at 
aU 

Contributing  to  the  violations  of  law 
charged  in  the  Complaint  are  several 
"procedural"  points  which,  when 
directly  addressed  in  the  Consent 
Decree,  have  been  addressed  in  a  way 
that  may  not  remedy  the  problems,  or 
which  have  not  been  addressed  at  all  in 
the  Decree. 

A.  First  is  the  composition  of 
inspection  teams,  lliese  have  been 
stacked  by  the  Consultant  and  his 
colleagues  to  insure  the  anticompetitive 
results  they  desire  at  a  school.  Thus, 
evm  the  insider-dominated  Special 
Commission  has  had  to  concede  that 
only  two  percent  of  the  inspectors  have 
participated  in  38  percent  of  the 
inspections.  (Exhibit  9.  p.  51.) 

MSL's  inspection  team  was 
illustrative,  having  been  stacked  widi 


insidere  who  previously  had 
anticcMnpetitvely  devastated  schools, 
and  who  would  be  sure  to  %vrite  a  highly 
adverse  repent  against  MSL  in  ordm  to 
anticompetitvely  stifle  its  innovaticms 
and  efforts.  The  inspectors  thus 
included  leading  insiders  such  as 
Steven  Smith,  Peter  Winognd,  )ose 
Garda-Pedrosa.  and  Richard  N^istoll. 

The  Consent  Decree  does  not 
effectively  remedy  the  (H^lem.  All  that 
it  does  is  require  (i)  that  "to  the  extent 
reasonably  feasible"  (Consent  Decree,  p. 
6  (emphasis  added)),  each  inspection 
team  shall  include  one  non-law  school 
imiversity  administrator  and  one 
practicing  lawyer,  judge  or  public 
member,  and  (ii)  that  there  be 
publication  of  the  names  of  those  who 
inspected  each  school  (Consent  Decree, 
pp.  6-7).  These  remedies  could  easily 
prove  useless,  for  several  reasons: 

F 

A(i).  CHven  publicly  acknowledged 
difficulties  in  finding  six  or  seven 
persons  whose  schedules 
simultaneously  allow  than  to  inspect 
during  a  given  week,  it  often  may  not 
prove  "reasonably  Caasible."  and  it 
usually  will  be  easy  for  the  Consultant 
to  claim  itis  not  "reasonably  feasible," 
to  find  a  knowledge^le  non-law  school 
administrator  and  a  knowledgeable 
practicing  lawyer,  fudge  or  public 
member  to  be  on  an  inspection  team. 

A(ii).  Tlie  Consultant  can  continue  to 
appoint  anticompetitively  oriented 
insiden  to  inspection  teams  for  schools 
for  which  the  insider  group  desires 
highly  critical  reports  that  preclude  or 
cause  threatened  withdrawal  of 
accreditation.  Publishing  the  1^  of 
inspectors  will  not  cure  this.  For  all  that 
the  Consultant  will  need  to  do  is  save 
anticompetitive  insiden  for  inspections 
of  schools  the  insiders  privately  desire 
to  be  injured  by  adverse  reports. 

A(iii).  Even  when  the  Consultant 
appoints  non-law  school  administrates, 
practicing  lawyers,  judges  or  public 
monhers  to  an  inspection  team,  if  the 
insiden  desire  to  injure  a  school,  the 
appmntees  can  be  perscms  who  will 
supp<wt  the  goals  of  the  insider  group. 
This  was  done  to  MSL. 

B.  A  second  problem,  not  addressed 
anywdime  in  the  Decree,  is  that 
inspection  teams  regulariy  write  deeply 
one-sided,  even  ou^ght  false, 
inspection  reports  designed  to  castigate 
schools  and  mereby  force  them  to 
adhere  to  the  insiden'  wishes  regardless 
of  how  anticompetitive  those  wishes 
may  be.  MSL  was  a  victim  of  this 
practice  '*  and,  n(»twitbstanding  the 


*«IiMtawl  of  reporting  the  {rronbto  view 
•xptwMd  about  MSL  I7  MaHachu*«tU  judges  and 
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secrecy  with  which  the  accreditation 
process  has  been  cloaked.  In 
conversations,  in  some  site  reports  it  has 
managed  to  obtain,  and  even  in  other 
written  mat«ial8  it  has  learned  of  other 
schools  that  were  likewise  subjected  to 
the  practice.  Thus  notwithstanding  the 
prevailing  secrecy,  even  a  letter  to  the 
Wahl  Commission  reveals  an  analogous 
experience  at  the  highly  regarded  law 
school  of  the  State  Univeraity  of  New 
Yori(  at  Bu&lo.  Tbere  the  inspection 
team  wrote  a  negative  report 
notwithstanding  expressions  of 
approval  and  even  delight  that  it  made 
in  person.  Tbe  President  of  the 
Univeraity  thus  wrote  as  foUows  to  the 
Wahl  Commission: 

The  site  evaluaticm  teem  expressed 
amazement  that  a  law  {acuity  could  develop 
such  a  well-coordinated,  thoroughgoing 
revision  of  its  curriculum  and  build  near- 
unanimous  faculty  support  for  the  changes. 
In  meetings  with  the  acuity,  dean,  provost 
and  me,  they  expressed  great  enthusiasm  for 
the  pa^  our  law  school  had  marked  out  for 
its  future.  From  all  that  they  said,  it  vras  clear 
that  the  team  took  a  very  positive  view  of  the 
law  school,  its  faculty,  and  its  programs  and 
new  curriculum. 

But  the  taaai's  positive  firsthand  response 
notwithstanding,  their  report  and  the 
Accreditation  Coaunittee's  response  to  us 
was  fall  of  quibbles.  It  bore  faint  evidence  of 
what  the  site  evaluation  team  saw  and 

It  bore  ample  evidence,  however, 


fiat  the  elaborate  and  complex  rules  of  the 
accreditation  system  are  focused  on  the 
trees — some  mig^t  even  say  the  scrub 
underbrush— rather  than  die  forest  It  is  this 
approach  in  accreditation  report  after 
accreditation  report  that  has  ground  down 


lawyers,  the  tite  report  on  MSL  invented  false 
claims  that  Massachusetts  judges  were  concerned 
about  MSL's  student/faculty  ratio  and  about  the 
small  percentage  of  applicants  interviewed  by  the 
entire  Admissions  Committee  rather  than  by  one 
admissions  officer.  The  report  also  omitted  to 
mention,  mentioned  only  cursmily,  or  gravely 
distorted  MSL's  objectives,  the  persons  whom  MSL 
serves  and  the  fact  that  they  have  been  frozen  out 
of  legal  education,  the  methods  MSL  uses  to  bring 
efficiency  into  law  school  operations,  MSL's  eSorts 
to  <Uminish  the  long  standing  gulf  between  the 
academic  and  practical  sides  of  law,  its  innovative 
courses  and  methods,  iu  high  percentage  of  truly 
small  classes,  important  qualifications  of  MSL's 
{acuity,  the  quality  of  instruction,  the  capabilities 
of  MSL's  students,  the  extensive  student/bculty 
contact  at  MSL.  MSL's  view  of  scholarship.  MSL's 
salary  structure,  MSL's  teaching  loads,  the  School's 
grading  curve,  the  fMnilty's  role  in  School 
govatnance,  the  School's  views  on  attendance, 
MSL's  views  on  the  use  of  adjuncU.  the  student/ 
faculty  ratio,  MSL's  admissions  process,  MSL's 
electives,  MSL's  instruction  in  ethics,  the  School's 
progtam  of  concentrations,  its  residency  practices, 
iu  class  schedules,  iu  clinical  programs,  the 
School's  financial  aid  views  and  practices,  its 
minority  policies.  iU  retention  rates,  its  bar  passage 
record,  MSL's  administrative  structure,  iu  library 
philoaopby.  iU  physical  {Mdlitias.  the  School's  law 
review,  iU  placamant  pfailoaophy,  the  criticism  of 
legal  education  discuaaad  in  MSL's  self  study  and 
underlying  many  of  the  School's  views  and 
practices,  and  crucial  philosophies  underlying 
MSL's  finances. 


innovative,  forward-thiiddng  law  faculty 
members  and  law  faculties  over  the  years. 
Lest  you  think  this  is  another  president 
beating  his  drum,  please  note  that  I  have 
t)een  a  member  of  UB's  law  faculty  for  28 
years;  1  taught  regularly  in  our  law  school 
until  I  became  provost  eleven  years  ago;  and 
7  have  observed  this  process  from  up  close  for 
a  long  time.  I  generally  brieve  that  it  will 
take  mme  than  tinkering  to  put  right  the 
encrusted  system  that  has  grown  over  the 
years.  After  reading  the  testimony  before  the 
National  Advisory  Committee  last  December, 
I  was  left  wondering  whether  the  current 
system  has  the  capacity  to  get  past  tinkering 
and  into  significant  t^orm.  (Exliibit  16 
(emphasis  added).) 

C.  A  third  problem  is  that  it  is 
unlikely  that  any  beneficial  effect  will 
flow  from  the  E)ecree's  provision  that 
the  ABA  shall  "permit  appeals  from 
Accreditation  Committee  Action  Lettere 
to  the  Coimcil."  (Consent  Decree,  p.  5.) 
For  such  appeals  have  always  been 
permitted.  "Hiey  are,  indeed,  provided 
for  in  the  existing  rules.  The  difficulty 
has  not  lain  in  the  absence  of  a  right  of 
appeal.  It  has  lain,  rather,  in  the  feet  that 
the  Council  has  mainly  been  a  rubber 
stamp  for  the  Accreditation  Committee 
because  both  have  been  dominated  and 
populated  by  the  same  group  of 
insidere,  and  it  is  therefore  explained  to 
and  widely  understood  by  schools 
caught  in  the  toils  of  the  process  that  an 
appeal  to  the  Coimcil  will  do  them  no 
good.  The  only  thing  that  would  do 
them  any  good,  they  are  made  to 
understand,  is  knuckling  imder  to  the 
Accreditation  Committee.  (Thus  it  is 
that  capturing  insider  Henry  Ramsey 
admitted  to  the  DOE  at  a  hearing  that 
the  Council  rarely  disagrees  with 
Accreditation  Committee  actions. 
(Exhibit  17.)) 

Accordingly,  the  provision  for  an 
appeal  to  the  douncil  is  meaningless  as 
a  practical  matter. 

D.  The  Decree  also  does  not  address, 
and  therefore  feils  to  remedy,  another 
feature  of  the  process  that  has  kept  it  in 
the  hands  of  the  group  of  insiders:  The 
same  persons  sometimes  serve 
simultaneously  on  two  of  the  foiu* 
committees  mentioned  in  the  Decree 
(e.g.,  serve  simultaneously  on  the 
Coimcil  and  the  Accreditation 
Committee),  and.  even  when  persons 
don't  serve  on  two  of  the  committees  at 
the  same  time,  membership  on  the 
committees  is  rotated  among  the  same 
group  of  persons,  so  that  an  insider 
serves  first  on  the  Accreditation 
Committee  and  then,  having  acted  in 
accordance  with  the  group's  wishes, 
moves  up  tolhe  Council,  while  at  other 
times  being  a  member  of  the  Standards 
Review  or  Nominating  Committees. 

The  Decree  cures  none  of  this.  It  does 
not  prevent  simultaneous  service  on  two 


committees.  And  its  provisions  for  term 
limits  allow  a  minimum  of  twelve  yean 
membership,  through  successive 
nonsimultaneous  memberships  on  the 
Accreditation  Committee  and  Council; 
and  actually  allows  18  years  of 
successive  membership  on  those  two 
committees  if  a  person  chairs  each  of 
them,  as  several  have  done.^'  The 
ostensible  term  limits  further  allow  an 
additional  three  years  on  the  Standards 
Review  Committee  and  an  unlimited 
period  of  membership  on  the 
Nominating  Committee. 

Nor,  of  course,  does  the  Decree  place 
any  limit  on  the  length  of  time  that  a 
person  can  be  Consultant.  It  this  allows 
one  to  use  the  Consultancy  for  decades 
as  a  power  base,  as  ]ames  White  has 
done. 

Thus,  the  provisions  for  term  limits, 
far  from  limiting  the  power  of  the  group 
which  has  captured  the  accreditation 
process,  presents  opportunities  for  that 
group  to  perpetuate  themselves  in 
power. 

E.  What,  then,  can  be  done  about 
these  various  problems?  There  is  a 
certain  amount  of  tinkering  that  can  be 
done  to  improve  the  Decree,  such  as 
providing  that  a  person's  membership 
on  any  and  all  committees  shall  be 
limited  to  a  collective  total  of  six  years, 
or  that  service  as  Consultant  is  limited 
to  five  yean.  But  the  two  really  crucial 
changes  that  would  virtually  insure 
against  further  violations  and  improper 
conduct  are  ones  discussed  above.  First, 
the  whole  process  should  be  made  an 
open  one.  If  all  the  pertinent 
documents,  meetings  and  transcripts  are 
open  and  subject  to  scrutiny  by 
interested  parties  and  the  public, 
accrediton  will  no  longer  have  the 
ability  to  get  away  with  violations  of 
law,  false  statements,  phony  or 
incompetent  site  reports,  inconsistent 
and  arbitrary  conduct,  and  so  forth. 
Second,  the  entire  body  of  persons  who 
captured  and  misused  the  process  in  the 
past,  or  assisted  those  who  did,  should 
be  excluded  from  it  in  the  future. 

7.  The  Government's  Heavy  Reliance  on 
the  ABA  Leadership  Could  Result  in 
Failure  to  Remedy  the  Violations 
Charged  in  the  Complaint 

It  is  evident  bom  the  Consent  Decree 
and  the  CIS  that  the  DOJ  is  relying  very 
heavily  on  the  leadership  of  the  ABA  to 
prevent  the  Decree's  effectiveness  from 
being  undermined  by  its  weaknesses. 
Thus  the  Decree  requires  that  all 
Interpretation  and  Rules  shall  go  before 


"  The  Decree's  provisions  allow  an  individual 
two  three-year  terms  on  each  of  the  committees  (far 
a  total  of  twelve  years)  plus  an  additional  throe 
years  as  chair  of  each  committee. 
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the  House  of  Deletes  (Qmsent  Decree, 
pp.  4-5),  raqoiies  that  for  five  years 
enctioiis  to  the  Cojuncil.  Accreditation 
Committee  and  Stindards  Review 
Committee  (but  ndt  the  Nominating 
Committee)  diall  lie  subject  to  Board  of 
GoveraoAi  approval  (Consent  Decree, 
pp.  5-6),  requires  the  Council  to  send 
annual  reports  to  tfie  Board  of 
Governors  (Qmseilt  Decree,  p.  6). 
requires  the  Board*  to  receive  site 
inspection  questiotmaires  before  they 
are  sent  to  law  schools  (Consent  Decree, 
pp.  6-7),  and  indi<;ates  that  the  Board 
will  review  the  Sp^al  Commission's 
recommendations  (Consent  Decree,  p. 
8).  And  thus  it  is  tkat  the  QS  says  that 
one  reason  the  DOl  agreed  that  the 
insider-dominatedU  Wahl  Commission 
could  be  the  Sped^  Commission  is  diat 
the  "ABA  leadersfalip  was  now  Gnniliar 
with  and  sensitive  to  antitrust 
concerns."  2«  (CIS,lp.  17.) 

It  is  therefore  ck)ar  that  reliance  on 
the  ABA  leadership  to  rectify 
anticompetitive  actions  has  supplanted 
the  more  usual  prdcedure  of  bani^ 
such  actions  in  a  consent  decree.  Inis 
course  (tf  omduct.;however,  is  fraught 
with  {Hoblems.  OniB majoarprobknn  is 
the  perception  it  invites.  The  other  is 
whether  the  ABA  leadership  can  or 
should  in  fact  be  depended  upon. 

With  regard  to  perception,  although 
MSL  does  not  dai^i  to  be  au  courant 
with  all  Division  practices,  it  seems 
unusual  for  an  enforcement  agency  not 
to  seek  to  bar  praclfices  it  finds  illegal, 
and  to  instead  tell  the  organization  that 
violated  the  law  to  oue  its  derelictions 
itself.  Reminiscent  of  overly  generous 
treatment  of  violations  that  arose  from 
misuse  of  power  by  private  parties  and 
led  to  the  Tunney  T^.  this  course  of 
conduct  leads  to  the  question  of  why  the 
ABA  was  given  special  dispensation. 
Further  fueling  this  question  is  the  foct 
that  the  ABA  and  government  officials 
work  together  on  itany  projects,  hi^ 
DOJ  officials  speak  regularly  at  ABA 
conventions,  the  ABA  passes  on  judicial 
nominees,  and  there  are  other  ties.  As 
wrong  and  unfiur  « the  perception  of 
untoward  leniency  may  be,  it  will  be 
there,  fMrticularly  In  this  day  and  age. 

Nor  will  the  peniaption  ol  spedal 
leniency  necessarify  be  dissipated  by 
assertions  that  que^ons  of  educational 
quality  exist.  The  IDOj  found  instances 
when  gmld  objectives  rather  than 
educational  quality  was  the  catalyst  for 
inappropriate  use  0f  requirements 
regarding  ratios,  repources.  facilities, 
etc.  The  question  ifill  thus  remain  of 


■*It  U  a  curiou  contr^at  that,  wfam  he 
annoonoadtha  ConaMit  pacrae,  tha  ABA's 
paaldant.  with  ita  Ganatal  Counaei  at  hia  aide,  nid 
"We  do  Bol  believe  that  Me  ha«e  vioiatod  the 
SiMmian  Act  in  aay  particular."  Sea  n.  2S.  U^. 


why  wrasn't  anticmnpetitive  conduct 
barred  in  at  least  those  circumstances? 
Why  was  "novel"  relief  devised  in  those 
circumstances? 

The  pwception  of  inappnmriate 
leniency  will  be  heightened  because  of 
serious  questions  over  whether  the 
ABA'S  Imdership  can  or  should  be 
depended  upon  to  be  a  major  v^cle  for 
reform.  We  note  that,  as  a  matter  of 
history,  in  the  mid  1970's  if  was  thrice 
necessary  for  the  DOJ  to  bring  litigation 
or  issue  warnings,  or  for  private  parties 
to  bring -litigation,  in  order  to  put  an  end 
to  antitrust  violations  committed  or 
encouraged  by  the  ABA.  This  occurred 
with  regard  to  lawyers'  fees,  lawyer 
advertising,  and  prepaid  legal  service 
plans. 2'  Yet  the  same  mid  1970's, 
precisely  when  it  was  caught  in  three 
violations,  was  also  the  period  when  the 
ABA  undertook  the  massive 
development  of  a  fourth  set  of 
violations,  in  the  field  of  accreditation 
of  law  schools.  These  historical  facts  do 
not  give  any  reason  to  believe  that  the 
ABA  leadership  should  be  depended 
upon  to  be  the  vehicle  of  antitrust 
enforcement. 

Fiuther,  the  more  recent  record 
provides  ample  additional  reason  to 
think  the  leadership  should  not  be 
depended  cm  in  this  way, 
notwithstanding  the  statement  in  the 
nS  that  the  leadership  has  imdergone 
some  sort  of  conversion  to  better 
appreciation  of  the  needs  of  antitrust. 
Prior  to  this  claimed  epiphany,  the 
leadership  had  no  interest  in  rectifying 
the  antitrust  violations.  Thus,  both  the 
Board  of  Governors  and  the  House  of 
Delegates  rejected  MSL's  efforts  to 
resolve  the  relevant  matters, 
notwithstanding  MSL's  extensive 
written  and  oral  warnings  of  serious 
antitrust  problems.  The  Board,  indeed, 
after  debate  on  whether  to  hear  an  oral 
presentation  by  MSL,  decided  against 
even  hearing  it.  SubsequenUy,  as  the 
Section  16(g)  Statement  would  indicate, 
the  DOJ  investigation  was  in  progress 
for  nearly  V/z  years  before  ABA  officials 
displayed  any  interest  in  resolving  the 
antitrust  matter  with  the  Government. 
(They  have  never  shown  the  slightest 
interest  in  resolving  it  with  MSL.) 

Then,  after  signing  the  Consent 
Decree,  the  ABA  leadership  has  shown 
no  sign  indicating  it  can  be  relied  on  to 
be  a  primary  vehicle  of  rectification,  but 
has  instead  shown  it  should  not  be  so 
relied  on.  When  annoimdng  the  Decree, 
the  President  of  the  ABA,  with  the 
General  Counsel  sitting  next  to  him. 
proclaimed,  as  said,  tfa^t  "We  do  not 
believe  that  we  have  violated  the 
Sherman  Act  in  any  particular";  this 


June  27th  statement  denying  violation 
was  carried  in  the  ABA's  national 
publication,  the  ABA  Journal,  as  well  as 
in  other  nationally  circulated  media.  ^^ 
Today,  three  months  after  the  Decree 
was  filed,  the  leadership  appears  to 
have  done  little  if  anjrthing  to  enforce  it, 
but  has  instead  acted  in  a  manner  that 
is  inconsistent  with  both  its  letter  and 
spirit,  and  that  augurs  further 
anticompetitive  actions.  Thus,  the 
Ieadm«hip  has  not  stopped  the  insiders 
from  already  violating  the  Consent 
Decree  by  demanding  salary  information 
from  schools  and  raising  the  number  of 
academics  on  the  Nominating 
Committee  to  80  percent,  though  the 
number  permitted  under  the  Consent 
Decree  is  only  40  percent.'"  The 
leadership  has  not  taken  steps  to  replace 
the  insiders  who  have  controlled  and 
used  the  Section  to  further  guild 
purposes:  the  same  people  still  populate 
the  pertinent  committees,  new  persons 
with  pro-competitive  views  have  not 
been  added  to  the  committees,  James 
White,  the  ABA's  Legal  Consultant  still 
sits,  and  the  new  ABA  Executive 
Director  was  a  recent  Council  Chairman. 

Additionally,  rather  than  requiring 
postponement  and  change  in  the  Special 
Commission's  Report,  the  leadership 
allowed  the  insider-d<Hninated 
Commission,  on  August  3rd,  to  release 
an  initial  report  whose 
recommendations  are  vasUy  inadequate 
to  remedy  violations.  Nor  has  the 
leadership  taken  steps  to  remedy  untrue 
statements  made  in  antitrust 
proceedings  regarding  the  alleged 
nonavailability  or  irrelevance  of 
documents  and  regarding  an  alleged 
longstanding  practice  of  supposedly  not 
considering  salaries  when  making 
accreditation  decisions.  The  statements 
regarding  nonavailability  of  documents 
contradict  the  ABA's  production  to  the 
Government  in  this  antitrust  proceeding 
and  the  statements  regarding  salaries 
contradict  the  Government's  statements 
in  its  Complaint  and  Competitive 
Impact  Statement. 

Nor  can  it  be  ignored  that  the  ABA  is 
a  very  political  oi^anization  in  which 
the  Section  has  loag  wielded  great 
political  power,  that  ambitious  persons 
rise  in  the  leadership  by  not  making 
enemies  of  those  with  power,  that  there 
is  continuous  turnover  of  the  elected 


I' See  matari^  In  Bxhlfatt  ti. 


"Henry  J.  Reske,  ABA  Settles  Antitmst  Suit  on 
Accreditation,  ABA  Journal,  August  1995,  at  24; 
Shanie  Latham,  ABA,  fustice  Dept.  Settk  Antitmst 
Suit,  The  National  Jurist,  August/September.  1995, 
ate. 

"The  leadership  allowed  aalary  infonnation  to 
be  sought  via  queationnaire  even  though  the 
Conaent  Decree  pravidea  that  the  Board  of 
Governors  should  receive  questionnaires  befora 
ther  are  sent  to  law  schools.  (Consent  Decree,  pp. 
•-7.) 


officers  of  the  ABA,  that  the  politically 
powerful  Section  continues  to  violently 
oppose  the  Conaent  Decree,  and  that, 
while  it  is  claimed  that  the  leadership 
has  now  undergone  a  metamorphosis 
regarding  its  antitrust  responsibilities, 
the  leaderehip,  as  said,  cared  nothing 
about  antitrust  for  a  long  period  of  time. 

Thus  there  is  ample  historical  and 
current  reason  to  Srar  that  the  DOJ's 
reliance  on  die  ABA  leadership,  rather 
than  on  an  injunction,  as  the  vehicle  for 
obtaining  compliance  with  the  antitrust 
laws  will  prove  inadequate  and  may 
result  in  a  failure  to  rectify  the 
violations  charged  in  the  Complaint. 
There  are  two  simple  steps  that  can  be 
taken  to  cure  this  problem,  however. 
First,  anticompetitive  practices  found  to 
exist  by  the  Government  should  be 
enjoined,  as  discussed  above.  Second,  to 
test  whetiier  the  leadership  will  in  feet 
act  in  accordance  with  a  new  found 
commitment  to  antitrust,  the  Tunney 
Act  hearing  should  be  postponed  until 
December  31, 1995  (as  discussed  above) 
to  see  whether  the  leadership  forwards 
recommendations  adequate  to  cure  the 
violations  and  whether  it  has  taken 
other  steps  that  are  required  by  the 
Decree  m  are  desirable  to  cure 
violations.  Such  other  steps  would 
include,  for  example,  appointing 
numerous  persons  known  to  have 
procompetitive  views  to  the  various 
committees,  and  excluding  from  further 
Section  work  the  capturing  insiders  and 
their  supporters,  who  are  responsible  for 
the  problems. 

6.  The  Effectiveness  of  the  Decree  is 
Potentially  Diminished  by  Lack  of 
Knowledge  Regarding  the  Identity  of  an 
Antitrust  Compliance  Officer,  by  a 
Serious  and  Inexplicable  Limitation  on 
the  Compliance  Officer's  Duties,  and  by 
Reliance  on  Staff  of  the  Department  of 
Education  Who  Have  Been  Infective  in 
Regard  to  the  ABA 

The  Consent  Decree  provides  that  the 
ABA  shall  appoint  an  Antitrust 
Compliance  Officer  who  shall  supervise 
a  compliance  program  by,  among  other 
things,  supovising  accreditation 
acti^ties  to  insure  they  are  not 
inconsistent  with  certain  provisions  of 
the  Decree.  (Consent  Decree,  pp.  8-10.) 
The  Antitrust  Compliance  Officer  is  to 
be  appointed  within  30  days  of  entry  of 
the  Decree.  The  Decree  also  provides 
that  the  ABA  shall,  by  October  31. 1995. 
hire  an  independent,  non-legal- 
educator,  outside  consultant  to  assist  in 
validating  all  Standards  and 
Interpretations  as  required  by  the 
Departinent  of  Education  ("DOE")  and 
to  develop  a  plan  for  such  validation  by 
December  31, 1995.  (Consent  Decree,  p. 
7.) 


A.  The  existence  of  an  Antitrust 
Compliance  Officer  could  be  a  matier  of 
the  first  importance.  However,  the 
identity  of  the  Officer  is  crucial. 
Antitrust  is  a  field  in  which  there  is  a 
wide  gulf  between  the  opinions  of  two 
vigorously  differing  sides  of  the  bar. 
There  is  the  plaintifTs  side  of  the  bar, 
composed  of  Government  enforcers  and 
plaintiffs'  treble  damages  lawyers,  who 
believe  in  and  seek  relatively 
widespread  and  vigorous  application  of 
antitrust.  On  the  o&er  side,  there  is  the 
defense  side  of  the  bar,  whose  members, 
by  belief  and  affiliation,  generally 
minimize  the  circumstances  in  which 
antitrust  violations  should  be  foimd  to 
exist.  There  are  relatively  few  lawyers 
who  straddle  the  two  camps 
intellectually  and  by  professional 
affiliations. 

If  the  person  appointed  to  be  the 
Compliance  Officer  is  highly  defense 
oriented  by  belief  and  previous 
professional  commitments  and  work, 
then  the  resuU  is  likely  to  be  approval 
of  activities  which  would  be  found 
anticompetitive  and  which  would  not 
be  approved  even  by  persons  who 
straddle  the  two  camps.  What  is 
anticompetitive,  and  what  cannot  be 
justified  by  claims  of  being  necessary  for 
quality,  are,  after  all,  matters  which  are 
subject  to  differences  of  opinion.  Thus, 
the  identity,  professional  backgroimd, 
and  views  of  the  Compliance  Officer 
will  almost  surely  be  vital  in 
determining  whether  the  person  will  be 
an  adequate  proponent  for  the  strictures 
of  the  Decree.  His  or  her  identity  will  be 
vital  to  assessing  whether  the  public 
interest  will  be  served  or  thwarted  by 
the  provision  for  a  Compliance  Officer. 

Yet,  as  said,  under  the  Decree  the 
Compliance  Officer  will  not  be  selected 
until  after  the  Decree  is  entered — and 
thus  will  not  be  known  to  the  Court 
when  assessing  whether  the  pubUc 
interest  will  be  served.  The  Court  will 
thus  be  unable  to  make  a  fully 
knowledgeable  assessment. 

The  problem,  however,  is  readily 
curable.  The  Decree  need  only  provide 
that  the  Compliance  Officer  must  be 
named  a  reasonable  time  before  the 
Tunney  Act  hearing,  so  that 
knowledgeable  assessments  can  be 
made  by  the  DOJ,  commentators  and  the 
Court  as  to  the  likelihood  that  the 
named  individual  vrill  be  a  vigorous 
proponent  of  antitrust.  Naming  a 
Compliance  Officer  before  the  Tunney 
Act  hearing  should  not  pose  any  more 
problem  than  naming  a  DOE  consultant 
by  October  31, 1995,  which  the  Decree 
specifically  provides  shall  be  done. 
(Consent  Decree,  p.  7.) 

Additionally,  the  Decree  presently 
contains  a  paramount  hole  in  the  duties 


of  the  Compliance  Officer.  The  Officer 
is  to  review  ABA  actions  to  be  sure  they 
do  not  violate  Sections  IV  and  VI 
(Consent  Decree,  pp.  8-9.),  which 
respectively  (a)  list  the  activities  banned 
outright  by  the  Decree — including  price 
fixing,  denial  of  entry  into  graduate 
programs,  denial  of  transfer  credit,  and 
preclusion  of  profit  making  status — and 
(b)  supervise  various  procedural  matters 
such  as  those  involving  membership  on 
committees.  But  the  Compliance  Officer 
has  no  supervisory  responsibilities 
relatirfg  to  Section  VU  of  the  Decree,  and 
therefore  does  not  supervise  the  ABA's 
accreditation  activities  in  the  areas 
where  recommendations  are  to  be 
received  from  the  Special  Commission 
(after  review  by  the  ABA  leadership), 
recommendations  which  are  to  govern  if 
not  challenged  by  the  Government  or 
which  are  to  govern  as  possibly 
amended  after  a  DOJ  challenge.  This  is 
an  incomprehensible  lacuna  in  the 
duties  of  the  Compliance  Officer.  The 
accreditation  rules  governing  the 
mattere  to  be  treated  by  the  Special 
Commission — e.g.,  student/ faculty 
ratios,  hours  of  work  by  professore, 
physical  facilities,  and  so  forth — ^have 
encompassed  several  of  the  most 
crucially  important,  most 
anticompetitive,  actions  of  the 
accreditors.  Yet,  as  said,  such  matters 
are  not  to  come  within  the  purview  of 
the  Antitrust  Compliance  Officer.  How 
can  this  pKwsibly  be  justified?  How  can 
it  be  within  the  reaches  of  the  public 
interest?  There  is,  of  course,  a  simple 
corrective  step,  which  is  to  change  the 
Decree  so  that  the  Compliance  Officer 
also  has  the  duty  of  reviewing  and 
supervising  accreditation  activities 
involving  student/faculty  ratios,  hours 
of  work  and  other  matters  that  are  to  be 
addressed  in  the  first  instance  by  the 
Special  Commission  and  reviewed  by 
the  ABA. 

B(i).  The  reason  why  the  IX)J  has 
required  the  ABA  to  "validate"  the 
accreditation  criteria  as  required  by  the 
DOE  is  not  entirely  clear.  It  would  be 
clear  if,  in  accordance  with  the  DOE's 
abstract  written  criteria  of  "validity," 
DOE  approval  ensured  that  ABA 
accreditation  criteria  assure  educational 
quality.  Unfortunately,  however.  DOE 
review  of  the  ABA  has  been  wholly 
ineffective  to  date  in  assuring  quality. 

(ii).  DOE  assessment  of  accrediting 
agencies  such  as  the  ABA  is  carried  out 
by  a  small  oflRce  which  has  relatively 
few  staff  members.  For  convenience  we 
shall  refer  to  it  simply  as  the 
Accreditation  and  State  Liaison  Division 
("ASLD").  The  ASLD  receives  reports 
from  accreditation  agencies  such  as  the 
ABA;  ASLD  has  charge  of  scores  of  such 
agencies  who  report  to  it.  After 
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reviewing  a  rep<Hl  from  an  accrediting 
agency,  and  otherwise  communicating 
with  it,  ASLD  makes  a  recommendatimi 
to  the  National  Advisory  Committee  on 
btstitutional  Qualily  and  Int^ty 
("NAC")  on  what  action  should  be  taken 
regarding  the  accrediting  agency.  To 
consider  and  racoi$mend  such  action, 
the  NAC  meets  twq  times  a  year,  for 
about  three  days  at.a  time.  Its 
recommendation  for  each  agency  is 
forwarded  to  the  Secretary  of  the 
Department  of  Eduction,  whose  ofBce 
sends  the  acoeditiAg  agency  a  letter  that 
usually  adopts  the  fJACs 
recommendation. 

The  NAC  is  by  aild  large  an  admirable 
group.  It  is  canpri^  of  volunteers  who 
genmUy  are  acoon^plished  in  the  field 
of  educatiffli  or  oth^r  pubUc  fields — 
numerous  university  presidents, 
profiessors.  other  knowledgeable 
academic  penms.  legislators,  and 
public  spirited  people  serve  on  the 
NAC  They  appear  to  give  it  extensive 
time  and  to  wwk  hsrd,  and  most  of 
them  seek  to  do  «irli|Bt  is  righL"> 

But  the  NAC  operates  under  serious 
handicaps.  Being  cemprised  of 
volunteers  who  have  time  consuming, 
energy  consuming  profassianal  careers 
elsewhere,  but  whq  nonetheless  are 
confrmted  with  thf  need  to  read  repcHts 
and  make  decisions  on  scores  of  matters 
annually,  the  time  tjhat  NAC  members 
can  give  to  any  one;  accreditation  agency 
individually,  or  even  to  all  collectively, 
is  limited.  To  a  ma^v  extent  thmefore. 
the  NAC  has  to  rely  on  the  Staff  of  the 
ASLD. 

The  Staff's  vmtk  With  regard  to  the 
ABA.  however,  haspeen  ineffective  to 
date  in  assuring  quility  and  in 
precluding  selAnterested  conduct 
unrelated  to  quality.  Perhaps  this  is 
because,  as  the  respionsibte  staff  member 
said  at  a  hearing  oni December  5. 1994. 
the  staff  membOTs.  ilvho  are  not  lawyras. 
feel  that  they  are  "not  in  a  position  to 
say"  whether  or  hofi  quickly  ABA 
criteria  need  to  be  i^viwd.  (Exhibit  21.) 
Perhaps  it  is  because  the  ASLD  is  a 


••UniottaiiaiBiy,  ona  i^aaibar  of  the  NAC  Robatt 
Potta  (who  WM  cupporte4  by  die  G«n«nl  CouiimI'* 
aUot  of  DOB.  wiMtitigly  WKWigh).  wftaed  to 
diMiiialify  hiiiMalf  Cram  awtidpatina  in  tha  NACs 
1994  diacoaaUM  of  tha  ASA  though  he  «if«*  Uwn  tiw 
Ptaaidnit  of  tha  NationallGonfannca  of  Bar 
Bxaminen  ("NC8E")  wh|ch  work*  vaiy  cloiely  with 
the  Section  of  I.agal  Edn^atian.  (Bxhibit  19.)  IIm 
lelatianahip  batwreen  thelNCBB  and  tha  Section  it 
•MO^tlified  by  the  fact  tilat  the  NCBE  and  the 
Section  jointly  publiah  a  f  "Canprahenaive  Guide  To 
Ber  fteoainaiaats."  that  ^  |oint  Guide  lata  iotth 
the  Coda  of  Racooiniand^d  Standard*  for  Bar 
Bxaminan.  which  tayi  tliat  all  bar  admitaion 
candidalaB  ahoold  be  leq^Jred  to  have  attended  on 
apoioimdABA  School  a«d  that  Potts  and  Joaepb 
Beitocoaa.  then  Chainnaii  of  the  Council,  jointly 
aigned  a  Pnfaca  to  the  1SB9-96  edition  of  tha  joint 
Guide.  Bxhibit  20.  Not  M«prMngly.  Pott*  rappoited 
the  ABA  in  tha  NAC*  diacnaaion. 


small  office.  Perhaps  it  is  simply  a 
reflection  of  the  fact  that,  as  publicly 
stated  by  Assistant  Secretary  David 
Longanecker  at  a  meeting  of  the  NAC  on 
December  5. 1994,  the  DOE  had  not 
been  doing  its  \ob  well  ("there  was 
serious  skepticism  about  the 
Department  of  Education's  performance 
and  very,  very,  very  serious  questions 
about  the  peiformance  of  the  accrediting 
community'  *  ""(Exhibit 22)).     . 
Whatever  die  reasons,  there  was 
ineffectiveness  with  regard  to  the  ABA. 
Time  and  space  preclude  extensive 
elaboration  here  of  the  many  facts 
showing  such  ineffectiveness,  so  we  are 
simply  attaching  as  exhibits  iUustrative 
m^erials  showing  crucial  points  the 
staff  ignored  (Exhibit  23.)  Many  <rf  those 
points  are  the  same  ones  that  the 
Division  has  now  made  in  the 
Comolaint  and  QS.  Thus,  it  is 
perplexing  that  the  Antitrust  Divisicm 
would  now  rely  <m  the  DOE  as  a  vehicle 
for  assuring  quality  or  for  precluding 
self-interested  conduct. 

9.  In  Order  To  Insure  That  the  Purposes 
of  the  Tunney  Act  Are  Carried  Out  and 
hs  Provisions  Complied  With,  the 
Consent  Decree  Needs  To  Provide  for 
the  Filing  of  Determinative  Documents 
and  Materials,  and  Approval  of  the 
Decree  Must  be  Conditioned  on  Making 
Available  The  Documents  That  bijuna 
Private  Parties  Need  to  Effectively 
Pursue  Their  Claims 

A.  Under  Section  2(b)  of  the  Tunney 
Act.  15  U.S.C  16(b),  any  "materials  and 
documents  which  ^e  United  States 
considered  determinative  in 
formulating"  the  proposed  consent 
decree  "shall  also  be  made  available  to 
the  public  at  the  district  court  and  in 
such  other  districts  as  the  court  may 
subsequently  direct."  Under  Sections 
2(e)  (1)  and  (2)  of  the  Act.  15  U.S.C. 
S  16(e)  (1)  and  (2).  in  considering 
whether  the  consent  decree  is  in  the 
public  interest,  the  court  may  consider 
the  decree's  "competitive  impact,"  its 
"impact  *  •  •  upon  the  pubuc 
generally,"  and  its  "impact  •  *  •  upon 

*  *  *  individuals  alleging  specific 
injury  fit>m  the  violations  set  forth  in 
the  complaint." 

Notwithstanding  Section  2(b)'s 
injimction  that  determinative  materials 
and  documents  should  be  made 
available,  the  DOJ,  following  its  nigh 
uniform  practice,  has  said  in  the  CIS 
that  there  are  no  such  materials  or 
documents.  (OS,  p.  15.)  It  has  also  said 
that  the  decree  will  "neither  impair  nor 
assist"  the  bringing  of  treble  damages 
actions  (QS,  p.  14.),  which  is  a  way  of 
saying  the  decree  will  have  no  "impact 

*  *  *  upon  *  *  *  individuals  alleging 
specific  iojuiy  from  the  violations  sat 


forth  in  the  complaint."  As  discussed  in 
more  detail  below,  these  statements 
raise  serious  questions  r^arding  the 
compliance  mechanisms  of  the  decree 
and  regarding  whether  the  DO)  is 
fulfilling  the  duties  placed  upon  it  by 
the  Tunney  Act 

B.  When  the  Tunney  Act  was  enacted 
in  the  aftermath  of  a  scandal  over 
settlement  of  a  government  antitrust 
case  against  IT&T,  Congress  was  deeply 
concerned,  as  Senator  Tunney  said, 
about  "antitrust  violators  [who]  wield 
great  influence  and  economic  power" 
and  can  "bring  significant  pressure  to 
bear  on  government,  and  even  on  the 
courts,  in  cramecdon  with  the  handling 
of  consent  decrees."  ^^  An  important 
matter,  said  Senator  Tunney,  was  "the 
excessive  secrecy  with  which  many 
consent  decrees  have  been 
fashioned."  ^' 

Congress  desired  the  consent  decree 
process  to  remain  a  viable  method  of 
resolving  government  antitrust 
litigation,  but  it  also  wanted  courts  to 
have  sufficient  infbnnation  to  make  a 
considered  Judgment  on  whether  the 
public  intOTMt  was  being  smved.  and  it 
was  deeply  concerned  lest  consent 
decrees  injure  the  interests  of  private 
plaintifh  who  had  been  harmed  by 
violations.  The  need  for  a  balance  was 
stressed  in  the  Senate  Report  in 
language  later  quoted  in  die  House 
Report.  The  Reports  said  that  a  "court 
must  have  broad  discretion  to 
accommodate  a  balancing  of  interests. 
On  the  one  hand,  the  court  must  obtain 
the  necessary  infMmation  to  make  its 
determination  that  the  proposed  consent 
decree  is  in  the  public  interest.  On  the 
other  hand,  it  must  preserve  the  consent 
decree  as  a  viable  settlement  option."  ^^ 
The  Reports  then  pointed  out  that, 
where  die  interests  of  private  plaindffi 
required  it,  "the  court  can  condition 
approval  of  the  consent  decree  on  the 
Antitrust  Division's  making  available 
information  and  evidence  obtained  by 
the  gpvemment  to  potential,  private 


"  119  Cong.  Rec.  24597  (quoting  Judge  Skally 
Wright)  0973). 

"Consent  Decree  Bills:  Hearings  on  H.R.  9203, 
RR.  9947,  and  S.  782  Before  the  Subcommittee  on 
Monopolies  and  Commercial  Law  of  the  Conunittee 
on  the  Judiciary,  House  of  Rapteaentatives.  93d 
Cong..  1st  Sea*.  M  (1973). 

"  The  Circuit  Court  stated  in  (Aiiterf  States  v. 
LTV  Corp..  746  F.2d  51.  52  n.2  (D.C  Or.  1984),  that 
"The  AITA  was  adopted  in  the  wake  of  concerns 
that  govenunent  conaant  decrees  had  been  entered 
in  secrecy  and  without  adequate  attention  to  the 
public  interest.  The  twin  goals  of  the  Act  have  been 
described  as  "[flirtt.  that  the  courts  would  be  able 
to  obtain  the  requisite  information  enabling  them  to 
make  an  indepmdent  determination,  and  second, 
that  the  consent  dacrse  procass  would  be  praaerved 
as  a  viable  settlement  option." 


plaintiffs  which  will  assist  in  the 
effective  prosecution  of  their  claims."  ** 

The  concern  over  harm  to  private 
plaintiffs  was  elaborated  on  the  floor  by 
Senator  Tunney.  He  said  that,  because 
the  Government  may  be  the  only  party 
with  sufficient  resources  to  effectively 
counter  a  wealthy  defendant,  one 
consequence  of  a  consent  decree  is  that 
it  leaves  few  private  plainti^  who  have 
the  resources  to  sustain  a  case: 

The  consent  decree  (as  distinguished  from 
pursuing  a  case  to  judgment  through  thai] 
has  a  number  of  major  public  consequences, 
however.  First,  it  means  that  the  substantial 
resources  of  the  Justice  Department  will  be 
removed  from  the  effort  to  establish  that  the 
antitrust  laws  were  violated.  Because  consent 
decrees  by  statute  carry  with  them  no  prima 
£acie  effect  as  an  admission  of  guilt,  private 
parties  who  may  have  been  damaged  by  the 
alleged  violations  are  left  to  their  own 
resources  in  their  efforts  to  recover  damages. 
As  a  practical  matter  because  of  the 
protracted  nature  of  antitrust  litigation,  and 
the  deep  pockets  of  many  corporate 
defendants,  few  private  plaintiffs  are  able  to 
sustain  a  case  in  the  abseiKe  of  parallel 
litigation  by  the  Justice  Departments^ 

He  then  extensively  pointed  out  that, 
because  of  the  effiect  of  consent  decrees 
on  private  plaintiffs  harmed  by  the 
violations,  it  can  be  appropriate  not  to 
enter  a  decree,  but  to  instead  require  the 
Government  to  go  to  trial  so  that  private 
plaintiffs  will  be  aided: 

•  •  *  nin  addition  to  weighing  the  merits 
of  the  decree  from  the  viewpoint  of  the  relief 
obtained  thereby  and  its  adequacy,  the  court 
is  directed  to  give  consideration  to  the 
relative  merits  of  other  alternatives  and 
specificxilly  to  the  effect  of  entry  of  the  decree 
upon  private  parties  aggrieved  by  the  alleged 
violatioas  and  upon  the  enforcement  of  the 
antitrust  laws  generally. 

These  latter  two  points  merit  some 
additional  explanation.  First,  as  is  well 
known  by  the  antitrust  bar,  in  the  vast 
majority  of  cases,  the  Government  is  the  only 
plaintiff  with  resources  adequate  to  the  task 
of  protracted  antitrust  litigation.  Thus,  a 
ma j(X'  effort  of  defense  counsel  in  any 
antitrust  case  is  to  neutralize  the  Govenunent 
as  plaintiff  and  leave  prospective  private 
plalntiflii  to  their  own  resources.  Consent 
decrees  have  that  efiiact  because  by  statute 
they  cannot  be  used  as  prima  fecie  evidence 
of  a  violation  i|,sub8equent  suits  by  private 
plaintifb. 

Thtis,  removal  of  the  Government  as 
plaintiff  through  entry  of  a  ccmsent  decree 
has  a  prafound  impact  upon  the  riilHty  of 
private  parties  to  recover  for  antitrust 
injuries.  Such  a  result  is  by  no  means 
improper  nor  pwhaps  in  every  case- 
unreasonable.  But  because  of  that  impact,  it 


*<  S.  Rep.  No.  93-298, 93d  Cong.,  1st  Seas.  6-7 
(1973):  RR.  Rap.  Na  14S3. 93d  Cong.,  2d  Seas.  8 
(1974):  LTV,  supm  n.  33. 

» 119  Cong.  Rec  3449,  3451  (remarks  of  Sen. 
John  V.  Tunney,  introducing  S.  782, 93d  Cong.,  lat 
Sasa.,  Fabniary  e,  1973). 


is  a  fector  which  should  enter  into  the 
calculus  by  which  the  merits  of  the  decree 
are  assessed.  It  may  well  be  that  the 
economic  cost  to  the  public  of  a  particular 
antitrust  violation  merits  the  application  of 
governmental  resources  toward  gaining  a 
recovery  of  that  cost  in  damages  for  those 
who  can  establish  their  injury.'^ 

As  (Congress  provided,  an  alternative 
to  refusing  to  enter  a  consent  decree  and 
thereby  forcing  the  government  to  try  a 
case  in  order  to  aid  private  parties  is,  in 
the  words  of  the  House  and  Senate 
reports,  to  "condition  approval  of  the 
consent  decree  on  the  Antitrust 
Division's  making  available  information 
and  evidence  obtained  by  the 
government  to  potential,  private 
plaintiffs  which  will  assist  in  the 
effective  prosecution  of  their  claims." 

C.  To  incorporate  in  the  Tunney  Act 
its  concerns  that  the  Coxui  receive 
information  needed  to  determine 
whether  a  decree  is  in  the  public 
interest,  and  whether  the  interests  of 
injured  private  parties  are  preserved, 
Congress  enacted  three  specific 
provisions.  One  i^  Section  2(e)(1).  under 
which  the  Court  is  to  consider  the 
competitive  impact  of  the  consent 
decree.  The  second  is  Section  2(e)(2), 
under  which  the  Court  considers  the 
impact  of  the  decree  on  parties  harmed 
by  the  violations  and  can  condition 
approval  of  the  decree  on  the 
government's  making  available  to 
private  parties  the  information  and 
evidence  it  obtained.  The  third  is 
Section  2(b),  under  which  the 
Ck>vemment  is  to  file  the  documents 
that  were  determinative  in  formulating 
the  consent  decree.  Section  2(e)(1)  and 
2(e)(2)  are  self  explanatory.  Section  2(b), 
the  determinative  documents  provision, 
requires  some  elaboration. 

There  is  a  wide  spectrum  of 
docummts.  evidence,  memoranda  and 
other  materials  that  can  be 
determinative  in  deciding  what 
provisions  shall  be  put  into  and  which 
kept  out  of  a  consent  decree.  For  the 
specific  provisions  of  the  decree— the 
practices  it  bans,  the  ones  it  does  not 
ban,  and  its  enforcement  mechanisms — 
depend  on  what  the  government  has 
learned  in  the  course  of  its 
investigation.  This  was  put  as  follows  in 
Smate  hearings  on  the  Timney  Act  by 
Professor  Howard  Lurie.  who  testified 
that  the  determinative  materials 
provision: 

Covers  more  than  simply  those  materials 
and  documents  which  were  relevant  to  the 
Government's  decision  to  setde  the  case  by 
consent,  but  covers  in  addition  those  which 
were  relevant  to  the  formulation  of  the 
consent  judgment  In  other  words,  the  bill 


calls  for  the  disclosure  of  those  materials  and 
documents  which  were  relevant  to  the  relief, 
and  that  of  necessity  includes  those  materials 
and  documents  which  go  to  establish  or 
prove  the  violation  of  law.^' 

Precisely  because  it  was  aware  that 
the  "determinative  documents" 
provision  encompasses  a  Mride  range  of 
documents  and  evidence,  the  Antitrust 
Division  vigorously  opposed  it.  Thus, 
Assistant  Attorney  Cieneral  Thomas 
Kauper  wrote  Congress  a  letter  of 
opposition  saying  that: 

The  bill,  as  reported  out,  provides  that  the 
United  States  shall  file,  in  addition  to  that 
which  it  already  files,  "other  materials  and 
documents  which  the  United  States 
considers  determinative  in  formulating  the 
proposed  consent  judgment."  This 
conceivably  could  require  production  of 
virtually  every  piece  of  paper  generated  by 
the  staff  of  the  Antitrust  Division,  outside 
reports  of  complainants  and  the  like,  as  such 
documents  may  be  considered  in  one  way  or 
another  to  have  entered  into  the 
determination  of  the  government  to  enter  the 
settlement,  and  thereby  would  be 
"determinative."  ** 

Notwithstanding  the  Division's 
opposition.  Congress  enacted  the 
determinative  documents  provision  as 
originally  drafted. 

The  Division,  however,  then 
embarked  on  a  course  of  nullifying  the 
provision  by  saying  in  nearly  every  case, 
as  it  has  here,  that  no  doounents  were 
determinative.  Reduced  to  its  essence, 
the  Division's  position  almost  uniformly 
has  been  that,  because  many  documents 
were  determinative,  no  documents 
were. 

The  Division's  position  has  been 
litigated  in  only  one  case — Uiuted 
States  versus  Central  Contracting  Co., 
Inc. — in  which  the  court  rejected  the 
Government's  position  three  separate 
times,  at  527  F.  Supp.  1101,  531  F. 
Supp.  133,  and  537  F.  Supp.  571  (E.D. 
Va.  1982).  In  its  first  opinion,  the  court, 
pointing  out  that  the  Tunney  Act  "sets 
out  procedural  requirements  with  which 
the  parties  are  to  comply,"  held  that: 

Where  the  parties  ignore  the  procedures, 
not  only  is  the  public  hampered  in  its  efforts 
to  provide  the  Court  with  information  that 
the  Court  may  find  helpful,  but  also  the  silent 
record  raises  a  specter,  however  incorrect  in 
a  given  case,  of  the  questionable  practices 
which  characterize  some  of  these 
arrangements  that  Congress  sought  to  guard 
against  through  passage  of  the  Act  See  119 
Cong.  Rbc.  24598  (1973). ^^ 


x  119  Cong.  Rac  3449.  3452  (1973)  (emphasU 
added). 


>'  Hearii^  Before  the  Subcommittee  on 
MMtopolies  and  Commercial  Law  of  the  Committee 
on  the  Judiciary,  House  of  RepreaeiUatives.  93d 
Cong.,  1st  Seas.  128  (1973). 

» 119  Cong.  Rec  24601  (1973). 

'•Central  Contracting.  527  F.  Supp.  1101. 1102. 
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The  court  then  raliued  to  accept  the 
Govenunent's  ntdl^cstlon  of  the 
detsrminatiye  doctfnents  procedute: 

Tlw  Court  finds  plaintiff's  statement  In 
Paragraph  7  of  its  coometitive  impact 
statemant  that  it  considered  "no  matariais 
and  documflnts  •  •  *  detenninative'*  in 
fonnulating  its  proposal  far  a  conaent 
judgment  to  be  afaxust  incradible.  Section 
2(b)  of  the  Act  refers  in  "any*  *  'materials 
and  documents  which  the  United  States 
considered  determinative  in  fafmulating 
such  proposal."  15  U.$.C  16(b).  The  Court  is 
skeptical  that  no  dooanents'were  significant 
in  fbnnulatlag  the  proposed  consent 
judgment  If  any  docuftients  were  considered 
plaintiff  should  onnpiy  widi  Section  2(b) 
ibrthwith.«o  j 

The  Court  expresled  its  views  even 
more  vigorously  in  Its  second  opinion, 
S3lF.Supp.  133.114: 

But  in  the  instant  c^.  plaintiff  q>pears  to 
interpret  "deteraiinatiVe"  as  if  it  means  a 
single  critical  or  daci8(ve  document  which 
evoked  a  ay  of  "Buni^!"  from  the  Justice 
Dapartmant  TheGov^nment  seems  to 
contend  that  if  no  oneidocument  wen 
"detenninative'*  it  mav  refuse  todisdoae  the 
sevenl'documents  wtsch  were 
determinative.  Ahfaough  it  is  conceivable 
diet  in  sooM  rare  case  k  single  document  may 
hold  suck  vital  tapott^noe  it  is  hardly 
oonoeivable  that  no  document  is  of  vital 
importance.  Indeed,  in  most  circumstances  a 
determination  will  be  tiased  upon  an 
agp'egtte  of  &cts.  materials,  and  documents, 
no  one  of  whldi  may  l|e  of  overwhelming 
impoftaaoe  but  wh«i  tiewed  tDgetiher  are 
datarminative  as  to  the  way  in  which  the 
Unitod  Stales  elects  to<{Hoceed  in  a  given 
situaticm.  The  matariali  and  documents  that 
substantially  oontrfiiulB  to  the  determination 
to  proceed  by  consent  decree  nmst  be 
diedosed  and  a  list  thSraof  published 
pursuant  to  section  2(d)  of  the  Act  IS  U.S.Q 
16  (b)  and  (c).  (Rmphasis  in  ociginaL) 

In  its  third  opinioii.  the  Court  rejected 
the  Government's  position  that  "the 
legislative  history  of  the  Act  supports  a 
definition  of 'determinative'  which 
excludes  'evidential^  materials' 
obtained  by  the  government."  537  F. 
Supp.  at  574.  The  C0urt  said  that  "[i]n 
most  cases  *  *  *  a  ieteimination  to 
proceed  en  a  givm  bourse  will  be 
reached  upcm  an  agflragate  of 
inlonnatian"  whidottoday  is  "coHected 
and  communicated  in  document  form." 
and  it  is  "the  aggregate  of  these 
documents  andothflk  materials  that 
leads  the  Justice  Departmoit  to  a 
conclusion  that  it  should  ffliter  into  a 
consent  decree."  Id.  at  575.  Nor.  said  the 
Court,  did  the  govonment  argue  that 
"the  decision  to  proceed  writh  the 
consent  decree  «vas  en  idee  that  came 
out  of  the  bhie.  Bather,  the  idea  emerged 
thmugh  conskienti^n  of  compiled 
information  concenUng  tiie  aUeged 
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offense*  *  *"/d. at 576 (emphasis 
added). 

The  Court  once  again  rejected  the 
Division's  continued  claim  that  there 
are  no  detenninative  documents,  saying: 

*  *  *  by  it  own  statistics,  the  Department 
of  Justice  states  that  out  of  the  188  cases  that 
have  settled  by  oHisent  decree  since  the 
enactment  of  the  Act,  only  16  have  involved 
"documents  (and  other  matm^]  which  the 
government  considered  determinative  in 
formulating  the  relief,"  PLBr.  at  6.  If  diis  be 
true,  (^d  given  the  Justice  Department's 
construction  of  the  Act,  the  Court  does  not 
doubt  its  trud>)  then  the  directive  in  the  Act 
is  either  superfluous,  or  it  is  being 
misinterpreted  or  subverted,  llie  Court 

E resumes  that  Congress  did  not  intend 
igislation  to  be  superfluous  *  *  *  /d.  at  575. 

•  •        •        •        • 

Plaintiff  suggests  tliat  it  is  not  unusual  for 
there  to  be  no  determinative  documents  even 
in  the  most  complicated  of  cases.  CF.,  United 
States  v.  ATSrT,  Qv.  No.  74-1698  (D.D,C) 
(dismissal  of  monopolization  suit  against 
ATftT  in  which  Justice  Departmentlias 
aneed  to  abide  by  provisions  of  the  Act). 
That  view,  in  the  opinion  of  the  Court,  is 
based  upon  a  misinter{net^on  of  the  Act 
The  Act  clearly  does  not  require  a  full  airing 
of  Justice  Department  files  but  the  Court 
cannot  countenance  plaintiff's  daim  that 
t/iougA  Congress  enacted  sunshine  legislation 
the  courts  amy  blandly  (and  blindly)  accept 
government  certification  in  case  aft»  case 
that  no  documents  or  materials,  by 
themselves  a- in  the  aggregate,  led  to  a 
determinattoa  by  the  government  that  it 
should  enter  into  a  consent  decree.  (Jd. 
(emphasis  added).) 

The  Court  siom/y  ouuiot  accept  on 
intajtretaUon  of  Igislation  that  permits  the 
government  to  assert  in  172  out  of  188  cases 
that  it  considered  nmther  documents  nor  any 
other  materials  determinative  in  reaching  its 
conclusion  to  entw  into  a  consent  decree.  To 
reitemte.Ae  Act  as  interpreted  fy  this  Court 
requires  the  government  to  disclose  "Nhe 
materials  and  documents  that  substantially 
contribute  to  the  determination  (by  the 
gavemmentl  to  proceed  by  consent  decree. 

*  *  *"  C/n/led  States  V.  Gantni/ Omliuctii^ 
Co..  supra,  at  134  (E.D.Va.  1082).  This  does 
not  require  full  disclosure  of  Justice 
Departinent  files,  or  grand  jury  files,  at 
defendant's  files,  but  it  does  require  a  good 
faith  review  of  all  pertinent  documents  and 
materials  and  a  disclosure  of  tlxMe  which 
meet  the  above  criterium.  {Id.  at  577 
(emphasis  added).) 

In  short,  first  Congress  overrode  the 
Antitrust  Division's  effcnts  to  defeat  the 
broadly  encompassing  detenninative 
documents  provision,  and  tiien  the  only 
Court  to  consider  this  issue  flatly 
rejected  the  Division's  consistent  efibrts 
to  subvert  Congressional  intent, 
including  efibrts  to  subvert  it  by  arguing 
that  detenninative  documents  do  not 
include  evidentiaiy  materials. 
Notwithstanding  this,  and  even  though 
antitrust  law  is  a  documents-driven 
field,  the  Government,  as  here. 


oontiaties  to  ignore  its  responsibilities, 
die  will  of  Congress,  and  judicial 
disapprobation  by  claiming  in  virtually 
every  case  that  no  docum«its  were 
determinative. 

D.  Serious  questions  regarding  the 
efficacy  of  the  Consent  Decree's 
compliance  mechanisms,  and  the  DOJ's 
fidelity  to  its  statutory  duty,  arise 
because  here  the  Government  claims,  as 
usual,  that  there  were  no  detenninative 
documents.  Such  questions  also  arise 
because  of  a  need  to  protect  the  interests 
of  injured  parties  by  making  available  to 
them  documents  and  in£(mnati<Hi 
gathered  by  the  Govonment  that  will 
"assist  in  the  effective  (nosecution  of 
their  claims." 

D(i).  Determinative  documents  and 
materials.  As  discussed  above,  there  are 
numerous  questions  here  regarding  the 
efficacy  of  compliance  mechanisms  in 
the  Decree.  Without  submission  by  the 
Govemmmt  of  documents  and  materials 
showing  why  the  DOJ  believed  those 
mechanisms  will  be  successfiil  and 
therefore  decided  to  include  them  in  the 
Consent  Decree,  the  Court  cannot 
make— as  Congress  intended  it  to 
make— an  informed  determination  that 
the  Decree's  remedial  provisions  are  in 
the  public  interest.  Without  submission 
of  the  determinative  documents  and 
materials,  the  Court  is  remitted  to 
simply  accepting  the  (k>vemment's 
unsupported  cMms  that  provisions  it 
agreed  to  are  in  the  public  interest — the 
very  kind  of  uninformed  judicial 
acceptance  that  Congress  sought  to 
avoid  by  passage  of  the  Tunney  Act. 
This  can  be  denumstrated  by  the 
following  examples: 

(a).  Having  found  that  reform  of  the 
accreditation  process  is  necessary 
because  it  has  been  captured  by  self 
interested  persons,  the  Government 
fonnulated  a  Consent  Decree  that  relies 
on  percentage  limitations  on  the  number 
of  faculty  on  various  committees  to 
achieve  wch  reform.  The  Govonment 
determined  to  so  rely  even  though, 
under  the  Decree,  the  veiy  same  persons 
who  captured  and  used  the  process  are 
free  to  comprise  up  to  50  percent  of  the 
membership  of  pertinent  committees, 
and  evm  though  the  probleift  of  capture 
has  resulted  not  from  mere  numbers,  but 
from  these  individuals'  deep  interest  in 
and  their  consequent  willingness  (and 
their  time)  to  do  the  woik  of 
accreditation.  What  determinative 
documents  and  materials  persuaded  the 
Government  that  notwithstanding  these 
fects.  (1)  accreditation  will  not  continue 
to  be  controlled  by  these  individuals, 
and  (ii)  they  will  not  be  able  to  continue . 
to  maneuver  accreditation  in  their  own 
interest?  Is  the  Government  persuaded 
that  these  apparent  problems  are  not  in 
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fact  problems  because  detenninative 
documents  and  materials  show  that  the 
ABA  leadership  has  promised  it  that  the 
individuals  who  captured  the  process 
will  be  excluded  from  the  relevant 
committees  or  will  comprise  only  a  very 
small  proportion  of  them? 

(b)  "nie  Government  has  formulated  a 
Decree  that  places  heavy  reliance  on  the 
ABA  leadership  to  control  the  Section 
and  preclude  further  anticompetitive 
actions.  The  DO)  did  so  even  though  it 
knew  that  the  leadership  resisted 
correcting  the  problems  in  the  past 
w^en  they  were  called  to  its  attention  in 
1993. 1994,  and  early  1995,  that  the 
leadership  persuaded  it  to  allow  a 
Special  Commission  packed  with 
insiders — who  believe  in  the 
violations — to  make  recommendations 
for  change,  and  that  the  ABA  is  a  highly 
political  organization  in  which  the 
Section  wields  much  power.  The 
Government  continues  to  rely  on  the 
leadership  though  the  latter  has  thus  far 
taken  no  steps  to  clean  house  in  the 
Section  and  has  allowed  the  Section  to 
flout  the  Ck)nsent  Decree.  Why  has  the 
Government  done  this?  Are  there 
determinative  documents  and  materials 
showing  that  the  ABA  leadership  has 
made  promises  of  change  and  that  such 
promises  are  backed  by  believable 
commitments  for  future  action  even 
though  events  to  date  do  not  bear  out 
any  such  commitments? 

(c).  At  least  on  its  face,  the 
Government's  formulation  of  a  Decree 
that  relies  on  the  insider  dominated 
Wahl  Commission  to  be  the  Special 
Commission  that  recommends  changes 
in  anticompetitive  practices  is 
unwarranted.  This  is  the  more  true 
because  of  the  inadequacy  of  the 
Commission's  initial  recommendations 
and  its  members'  request  for  the 
siippression  of  the  views  of  Dean  C^ass. 
What,  then,  do  determinative 
documents  show  to  be  the  reasons  that 
led  the  Government  not  to  adhere  to  its 
initial  position  that  a  special  antitrust 
review  committee  should  be  the  Special 
Commission,  and  to  agree  instead  that 
an  insider-dominated  group  responsible 
for  the  challenged  violations  can  be  the 
Special  Commission?  Are  there 
determinative  doctunents  showing  that 
the  ABA  leadership  made  a 
commitment  to  change  the 
recommendations  of  the  Wahl 
Commission  if  they  were  inadequate? 

(d).  As  with  almost  all  conspiracies, 
secrecy  concerning  accreditation  has 
been  the  linchpin  of  the  conspiracy.  It 
is  secrecy  that  allowed  anticompetitive 
actions,  secret  rules  and  inconsistent 
conduct  to  exist  unknown  to  scholars 
and  analysts,  enforcement  agencies, 
reporters,  members  of  the  public  and 


others,  and  which  disabled  potential 
students  from  learning  more  about 
schools  as  a  matter  of  consumer 
protection.  At  least  on  its  fece,  the 
C^onsent  Decree  formulated  by  the  HO] 
allows  extensive  secrecy  to  continue. 
Why?  What  do  the  determinative 
documents  show  as  to  why  this  is  being 
allowed?  Do  they  show  that, 
notwithstanding  that  the  Decree  does 
not  on  its  fece  open  up  the  process  to 
public  scrutiny,  there  are  commitments 
from  the  ABA  leadership  to  open  it  to 
public  scrutiny  in  order  to  insure 
against  future  anticompetitive  actions, 
secret  rules  and  inconsistent  conduct? 

(e).  The  Government  initially 
intended  to  seek  a  prohibition  against 
anticompetitive  ABA  rules  on  student/ 
faculty  ratios,  limitations  of  teaching 
hours,  leaves  of  absence,  and  banning  of 
credit  for  bar  review  courses.  It  has 
evidence  that  such  rules,  plus  rules  on 
physical  fedlities  and  allocation  of 
resources,  have  at  times  been  used  to 
further  guild  interests.  It  knew  the 
circumstances  in  which  they  had  been 
so  used.  It  knew  that  it  was  common  for 
the  rules  to  be  used  in  conjimction  with 
fixing  of  the  price  of  salaries,  which  is 
banned  outright,  and  that  actions  taken 
in  conjunction  with  forms  of  price 
fixing  are  normally  banned  along  with 
the  price  fixing. 

Yet,  the  DO)  oecame  persuaded  that 
the  rules  implicate  educational  concerns 
and,  instead  of  enjoining  them,  at  least 
in  the  circvimstances  in  which  they  have 
been  used  anticompetitively,  agreed  to 
formulate  a  Decree  that  allows  them  to 
be  considered  by  a  Special  (Commission. 
Why?  What  do  determinative 
docimients  and  materials  show  to  be  the 
reasons  why  they  were  not  banned 
outright  in  any  circimistances  whatever, 
not  even  when  used  in  conjunction  with 
price  fixing  or  in  circumstances  known 
to  be  intended  to  advance  guild 
interests? 

(f).  The  DO)  formulated  a  Decree  in 
which  the  duties  of  the  Antitrust 
(Ik>mpliance  Officer  do  not  encompass 
accreditation  rules  in  areas  where  the 
Government  has  found  the  accreditors 
to  have  anticompetitively  pursued  guild 
interests  instead  of  educati(mal  quality 
(areas  such  as  ratios,  physical  fedfities, 
etc.).  Why  were  such  areas  excluded 
from  the  antitrust  compliance  program? 
What  do  the  determinative  documents 
show  in  this  regard? 

D(ii)  Interest  of  injured  private 
parties.  In  the  last  two  decades,  the  ABA 
has  caused  injtuy  to  and  sometimes 
even  the  outright  destruction  of  a 
significant  number  of  law  schools, 
because  anticompetitive  rules  identified 
in  the  Complaint  were  used  to  deny 
accreditation  to  the  schools,  to 


withdraw  accreditation  from  them,  to 
make  clear  to  schools  that  it  was  useless 
for  them  even  to  seek  accreditation,  and. 
to  raise  the  costs  of  beginning  new 
schools.  Many  of  these  injured 
institutions,  particularly  those  injured 
during  the  latter  half  of  the  period,  have 
potential  claims  against  the  ABA,  but 
most  of  them  will  never  be  able  to  afford 
to  bring  the  claims,  and  if  they  were  to 
bring  them,^  would  be  unable  to  afford 
to  pursue  them  to  victory,  unless 
approval  of  the  Decree  is  conditioned 
upon  the  Government  making  available 
the  claim-proving  information  and 
documents  it  has  gathered.  For  as  the 
ABA  has  shown  in  its  litigation  against 
MSL,  its  defense  tactics  are  the  very 
scorched  earth  tactics  that  caused 
Senator  Tunney  to  say  when 
introducing  the  Tunney  Act  (i)  that 
"because  of  the  protracted  natiue  of 
antitrust  litigation,  and  the  deep  pockets 
of  many  corporate  defendants,  few 
private  plaintiffs  are  %ble  to  sustain  a 
case  in  the  absence  of  parallel  litigation 
by  the  )ustice  Department,"  (ii)  that  "a 
major  effort  of  defense  counsel  in  any 
antitrust  case  is  to  neutralize  the 
Government  as  plaintiff  and  leave 
prospective  private  plaintiffs  to  their 
own  resources,"  and  (iii)  that  the  costs 
to  injured  parties  of  violations  might 
justify  requiring  the  Government  to  go 
to  trial  instead  of  being  allowed  to  settle 
by  consent,  and  that  led  Congress  to  say 
in  its  Reports  that  a  court  should 
consider  conditioning  approval  of  the 
Decree  upon  the  Government  making 
relevant  dociunents  available  to  private 
parties. 

The  ABA's  defense  tactics,  tactics 
Congress  knew  and  feared,  feature 
stonewalling  against  production  of 
documents  needed  to  prove  a  case:  in 
nearly  two  years,  as  the  Government 
knows,  the  ABA  has  produced  to  MSL 
less  than  50,000  of  the  544.000 
doamients  which  it  admits  to  having 
produced  to  the  Government  and  which 
led  the  latter  to  say  in  its  QS  that  it 
could  prove  the  charges  in  the 
Complaint — which  are  mainly  identical 
to  MSL's.« 

That  the  ABA  uses  these  tactics  to 
defeat  the  claims  of  injured  private 
parties  is  an  unhappy  demonstration 
that,  contrary  to  the  Government's 
statement,  the  Consent  Decree  will  have 
a  deeply  adverse  impact  on  private 


*''  As  laid  earlier,  the  ABA  has  also  made  untrue 
representations  regarding  alleged  laclt  of  availability 
of  documents  which  it  has  already  assembled  and 
produced  to  the  IX}).  and  has  presented  false 
deposition  testimony,  concerning  price  Tixing. 
which  contradicts  the  charges  the  Government  has 
made  and  says  in  the  CIS  it  can  prove.  We  have 
attached  recent  brief)  filed  by  MSL  discussing  the 
false  testimony.  (ExkiUt  24.) 
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parties,  many  of  v^om  will  be  unable 
to  afford  even  to  bring  their  daims.  let 
alone  pursue  then)  to  victory,  if  the 
Decree  is  entored  lirithout  making 
documents  and  inlbrmatifMi  avau^le  to 
the  private  parties!  It  is  likewise  a 
demonstration  that  approval  of  the 
Decree,  in  accordapice  with 
Congrsasi(Hial  intent  aad  statutory 
language,  should  be  ccmditicHied  on  the 
Goviamment  maki&g  available  to  private 
parties  the  documents  and  materials  it 
has  gathered  that  will  enable  them  to 
efliaaively  prosecate  their  claims.  This 
is  required  in  ord^  to  give  appropriate 
consideration  to  the  decree's  "impact 
•  •  *  upon  *  *  1  individuals  alleging 
specific  injury  fro$i  the  violations  set 
forth  in  the  complaint."  15  U.S.C 
16(e)(2).  j 

10.  Then  are  Thrie  Areas,  InvoMng 
Rules  Which  Stifl4  Competition,  in 
Which  USL  Urges  the  Division  to 
Reconsider  its  De0ision  not  to  Act 

We  conclude  with  a  discussion  of 
three  matters  to  wpich  we  recommend 
the  Government  give  further 
consideration.'*^  Because  the  matters 
were  not  charged  as  violations  in  the 
Complaint,  in  accerdance  with  the 
Court  of  Appeals  decision  in  United 
States  V.  h£crosoft  Corp.,  56  F.3d  1448 
(D.C  Cir.  1905).  MSL  is  not  urging  that 
the  Court  should  ^uire  the  Consent 
Decree  to  be  revised  to  cover  these 
matters.  Rathw.  K^L  is  urging  only  that 
the  Division  itselfimight  decide  to 
reconsider  them  because  they  involve 
anticompetitive  gttild  actims  used  to 
prevent  the  establishment  of  new.  and 
to  eliminate  existilig.  law  schools  that 
provide  a  more  edident,  lower  cost 
education.  Such  education  makes  law 
school  accessiUe  to  less  economically 
privileged  individuals.  e.g.,  to  persons 
ItDm  working  class  and  minority 
backgrounds.  The$e  guild  practices  also 
lessen  the  qiiality  df  legal  education. 

A.  The  RequirementThat 
Substantially  AH  ^ira  Year  Courses  Be 
Taught  By  Full-Tipne  Faculty  Members 
As  Defined  By  Thk  ABA.  In  the  QS,  the 
Government  says  that  it  initially 
proposed  injunctive  relief  barring  the 
ABA'S  requirwneat  that  substantially  all 
first  year  courses  be  taught  by  full-time 
faculty  (OS.  p.  isjj.  but  that  evidence  it 
gathered  persuaded  the  DO)  to  abandon 
its  opposition  to  tpe  practice.  (OS,  p. 
16.)  Given  the  cunrent  unavailability  of 
detenainative  doquments  showing  what 
evidence  persuaded  the  Division  to 
abandon  its  opposition,  MSL  cannot 
know  why  the  DC0  came  to  feel  it 


permissible  to  fiofce  all  178  accredited 
law  schools,  and  every  law  school 
seeking  aooeditation.  to  follow  thia 
practice  without  even  a  single 
exception.  What  we  do  know,  howrever. 
is  that  the  practice  is  anticompetitive, 
can  resuh  in  legal  ediication  being 
una£Eordabto  to  persons  who  ate  less 
privikged  ecwiomically,  and  often 
lessens,  not  hdghtens.  the  quality  td 
legsJ  education. 

llie  anticonpetitive  nature  of  the 
practice  is  obvious.  There  are  a  number 
of  unaccredited  law  schools  in  this. 
country — in  California.  Tennessee, 
Alabama,  Georgia  and  Massachusetts — 
which  seek  to  make  legal  education 
available  to  less  privileged  individuals, 
particularly  persons  from  the  woridng 
class  and  ninortty  persons  sudi  as 
African- Americans  and  Hispenic- 
AmOTicans.  Many  of  these  schools  use 
hi^y  knowledgeeble  judges  and 
lawyers  as  adjuncts  to  teadr  various  first 
year  courses.  The  schools  exist  in  the 
aforementioned  states  because  the  states 
allow  the  schools'  graduates  to  take  bar 
examinatioiis.  But  the  growdi  of  the 
schools  is  stifled  because  their  students 
cannot  take  her  exams  elsewhere,  and 
such  schools  caimot  be  establidied 
elsewhere.** 

The  rule  thus  anticompetitively  stifles 
the  growth  and  establishment  of  schools 
devoted  to  serving  the  less-inivileged. 
Furthermore,  the  rule  reflects  true — end 
correctly  feh— terror  of  competiticm.  For 
at  least  90  veers  the  Section  of  Legal 
Education  has  been  aware  that,  because 
they  provide  a  lower  cost  method  of 
legal  education,  die  schools  in  question 
will  ultimately  expand  to  populations 
additional  to  the  economically  less- 
privilmed  if  the  schools  are  allowed  to 
flourtsn  with  the  cachet  of  ABA 
accreditation.  Many  people — ^whether 
potir,  middle  class  or  rich— do  not  want 
to  pay  $20,000  per  year  in  tuition  for 


**TbH»  m  xMitinrel  (lee|>ly  antacHnpatithre 
pwctfa!—  which  MSL  MievM  ai*  violatiaM  of  th« 
•Btilniai  In**,  but  thM  ■{•  not  diacuMad  hat*. 


'^The  populations  whom  those  school*  seek  to 
serve  in  toe  Bva  afonmentionad  states,  and  who 
would  be  sanrvd  by  similar  schools  elsawfhata,  often 
are  in  stnitanad  aoonoatic  drciuaatanoaa.  Yet  Ihay 
too  wish  to  rise  on  tba  sockKaoonomic  scale,  and 
it  has  been  the  pttmiae  of  America  that  they  should 
have  a  chance  to  rise  as  high  as  tfaefa'  capdiUities 
and  willingness  to  %vork  can  take  them. 
Nonetheless,  the  unchallengsable  historic  racord 
show  that,  since  its  founding  in  1878,  the  ABA  has 
regularly  taken  actions  to  bar  this  rise,  and  that 
actions  which  ptvmt  H  have  for  more  than  30 
yean  been  a  slapl*  of  tha  activity  of  the  Sectioa  of 
Legal  EducatitML  Robatt  Stavms.  law  Sdtool:  Ldgal 
Education  in  America  from  the  1850$  to  the  1980*. 
passim  (1963);  Jerold  S.  Auerfaach,  Unequal  fu$tice: 
Lawyers  and  Sockd  Changt  in  Modem  America, 
passim  (197S).  Svcfa  actiona  by  tfaa  ABA  and  the 
Section  of  Legal  Educadoo  have  always  baan 
defended  by  the  mantia  of  i|uUty.  But  though 
wrapped  in  the  flag  of  quality,  the  actions  have 
always  knowingly  hannad  and  cootinne  to 
knowingly  harm  dw  poor,  immigiants,  minoritias 
and  the  woridng  cIms. 


legal  education  if  good  education  is 
avail^le  at  $5,000  or  $10,000  per  year. , 
The  terror  tltis  potential  competition    > 
presents  has  become  particularly  acute 
today  (as  it  was  in  the  1920s)  because 
(i)  the  cost  of  tuition  at  ABA  schools, 
driven  by  the  expensive  guild  mandates 
of  the  accreditors,  has  become  so  high 
and  (ii)  (a)  students,  like  the  practicing 
and  judging  arms  of  the  legal  profession, 
are  increesingly  demanding  educatitm 
in  practical  skills,  (b)  current  ABA 
schools  ofteo  are  deficient  in  such 
education  and  have  locked  themselves 
into  high  cost  structure  that  leave  little 
or  no  financial  room  for  adding  skills  '' 
training  to  the  curriculum,  (c)  students 
would  go  to  schools  that  o^r  such 
skills  if  the  sdiools  were  ABA 
accredited,  and  (d)  the  schools  which 
fairreotly  are  precluded  from  obtaining 
accreditation  do.  or  if  established 
would,  oBer  extoosive  education  in 
practical  skiUs  (as  wrell  as  the  customary 
theoretical  training).^  There  is  thus 
serious  concern  over  the  competition 
such  schools  would  offer  if 
aocreditatitm  were  not  precluded  by 
ABA  rules,  including  the  rule  requiring 
substantially  all  first  year  courses  to  be 
taught  by  iull-tiine  faculty  members  as 
defined  by  the  ABA. 

B.  The  Ban  On  Full-Time  Students 
Working  More  Than  20  Hours  Per  Week. 
This  rute  bars  a  school  from  competing 
by  allowing  its  full  time  students  to 
work  for  compensation  more  than  20 
hours  per  week  outside  the  law  school. 
By  preventing  schools  boia  thusly 
competing,  the  rule  destroys  the  ability 
of  some  less-economically  privileged 
persons  to  obtain  a  legal  education  and 
works  an  enormous  hardship  on  other 
such  persons.       j-  i?« 


**nit  aapacially  crucial  diat  adhuurt  profsssors 
teach  tha  all-inuiortant  practical  sicill  of  writing  in 
the  first  year  of  law  acfaool.  Failure  to  train  students 
to  write  well  is  one  of  the  grav«st  deficiencies  of 
legal  education.  It  can  be  cured  only  by  giving 
extanaive,  intensively  supwviaad  writing  courses  to 
students  in  small  gitmpa  oaving  approximataly  tan 
or  leaa  students  and  taught  bv  competent,  perhapa 
even  professional,  writers.  This  is  tha  way  that 
writing  ia  taught  competently  in  tha  (sw  areas  of 
•ducatioo  where  it  is  taught  competently.  The  only 
financially  fiMsibla  method  of  doing  this  far  most 
law  schools  is  to  hire  a  large  oorpa  of  capable 
adjuncts  who  are  profssaional  writer*  or.  in  some 
cases,  are  lawy«is  who  write  weU.  Every  other 
method  the  law  schools  have  triad  has  been  a  (ury 
rigged.  Rube  Goldberg  Uhira.  Using  third  year 
students  to  supervise  writiag  classes  has  been  a 
failure.  Using  instructors  who  are  recant  law  school 
graduata*  %vith  no  practical  aomerience  has  been  a 
bilura.  H«ving  a  fiiU-tima  profisaor  supanrisa' 
scores  of  studimts  has  been  a  failure  because  tha 
amount  of  work  needed  is  too  graet  to  efbctively 
supervise  soom  of  people.  But  under  tha  ABA'i 
rule  lagidlng  finl-year  couraas,  the  only  method 
that  wUl  work  cannot  be  us«d.  since  the  use  of  a 
large  body  of  professional  writers  or  competent 
lawyers  as  adjunct  writing  teachers  would  almost 
surely  Causa  a  violation  of  the  guild  rule  regaiding 
firsts 


Since  only  slightly  more  than  one- 
third  of  the  ABA  law  schools  offer  part- 
time  study  ,*3  there  are  many 
geographical  areas  of  the  country  where 
no  part-time  legal  education  is  available. 
In  tnose  areas  persons  whose  financial 
situation  compel  them  to  hold  full-time 
jobs  are  precluded  from  attending  law 
school  or  can  attend  only  under  extreme 
hardship.  The  rule  barring  schools  from 
competing  by  allowing  students  to  woric 
more  than  20  hours  per  week  thereby 
makes  it  especially  difficult  or  even 
impossible  for  sudi  individuals, 
however  competent,  to  attend  law 
school  as  a  means  of  exercising  their 
right  to  choose  a  career  and  of 
improving  their  socio-economic 
position.  In  other  geographic  areas  the 
same  results  obtain  because,  though 
part-time  education  is  available,  it  is 
only  available  in  sufficient  quantity  at 
ABA  schools  to  accommodate  a  fraction 
of  the  competent  but  less-privileged 
applicants  who  must  hold  full-time 
jobs.**  The  anticompetitive  rule 
perpetuates  these  antisocial  results 
regardless  of  whether  the  excluded  or 
injured  individuals  are  capable  of  taking 
a  full  schedule  of  law  school  courses 
w^le  working  more  than  20  hours  per 
week,  as  many  are. 

There  is  no  defensible  justification  for 
this  rule.  To  begin  with,  when  the 
Standards  were  adopted  in  1973,  the 
House  of  Delegates  expressly  made  clear 
its  intention,  which  was  part  of  the 
legislative  history,  that  the  rule  would 
not  apply  to  persons  who  worked  in  a 
law  finn — that  was  regarded  (rightly)  as 
in  itself  being  l^al  training.  (Exhibit 
27.)  It  is  the  capturing  Insider  group 
which  has  extended  the  rule  to  work 
done  for  a  law  firm.  It  has  done  so  in 
defiance  of  the  express  intent  of  the 
House  of  Delegates. 

Furthermore,  it  is  widely  known  that 
the  rule  is  regularly  violated  instead  of 
being  enforced  in  the  name  of  purported 
quaUty  of  education.  It  is  common  in 
large  cities  for  full-time  students  to 
woik  more  than  20  hours  per  week  for 
compensation,  especially  at  law  firms. 
The  ABA  accreditors  know  this  is 
occiuring,  and  in  effect  wink  at  it.'*' 


'"Only  15  percent  of  first  year  seats  in  law  school 
are  devoted  to  part-time  students.  (Exhibit  25.) 

^Leading  insider  Leigh  Taylor  has  said  that 
"Evening  students  ara  older  (4  to  5  years  older  at 
(his  law  school]),  tend  to  comefmm  a  lower 
economic  situation,  and  tend  tp  be  married  and 
have  childan.  Typically  there  are  more  minority 
students  in  the  evening. "  (Exhibit  26  (emphasis 
added).) 

"  American  Bar  Association  Section  of  Legal 
Education  and  Admissions  to  the  Bar,  Legal 
Education  and  Professional  Development — ^An 
Educational  Continuum,  Report  of  the  Task  Force 
on  Law  Schools  and  the  Prt^etsion:  Narrowing  the 
Gap,  268  (July  1992]. 


They  wink  at  it  even  while  ostensibly 
enforcing  it  by  forcing  schools  to  require 
fiill-time  students  to  sign  affidavits 
saying  they  are  not  working  more  than 
20  hours  per  week. 

Moreover,  the  accreditors 
discriminatorily  purport  to  bar  more 
than  20  hours  of  work  per  week  only 
when  it  is  done  for  compensation  (by 
students  who  need  the  money).  The 
accreditore  do  not  bar  a  full-time 
student  from  working  25,  30  or  even  40 
hours  per  week  at  a  public  interest 
organization  that  does  not  pay  the 
student.  Nor  do  the  accreditors  ban  a 
woman  (or  a  man)  frx>m  working  in  the 
home  30  or  40  hours  per  week  or  more, 
as  many  female  students  do,  nor  bar  a 
wealthy  full-time  student — and  there  are 
such — from  spending  30  or  40  hours  per 
week  tracking  investments.  As  said,  the 
only  thing  btmned  by  the 
anticompetitive,  antisocial  rule  is  woric 
exceeding  20  hours  per  week  by  those 
who  need  to  and  do  obtain 
compensation — by  those  who  need  the 
money. 

C.  The  Requirement  of  Enormously 
Expensive  Etut  Needless  Hard  Copy 
Books  In  A  Law  School  Library.  It  is 
widely  regarded  that  librarians  have 
been  among  the  groups  which  most 
effectively  captured  tiie  ABA 
accreditation  process  and  used  it  to 
advance  their  own,  often 
anticompetitive  guild  interests, 
including  higher  salaries  for  librarians, 
ever  greater  prestige  obtained  through 
greater  independence  within  the  law 
schools  and  university  library  systems, 
obtaining  of  near-tenure  for  library 
directors,  ever  fancier  and  more 
elaborate  physical  facilities  for  libraries 
(facilities  that  now  can  cost  ten  million 
dollars  or  more),  and  very  large,  ever 
expanding  hard  cover  collections  of 
books  that  cost  several  millions  of 
dollars. 

Because  of  their  enormous  costs,  the 
requirements  of  ever  more  elaborate 
physical  fecilities  for  libraries  and  ever    ' 
larger  hard  cover  book  collections  are 
instrumental  in  anticompetitively 
preventing  the  establishment  and 
growth  of  lower  cost,  efficient  schools 
that  seek  to  serve  the  economically  less 
privileged.' 

In  recent  years,  the  advance  of 
computerized,  electronic  research 
capei)ilities,  and  CD  Rom  collections, 
have  made  cost  of  the  expensive  hard 
cover  books  totally  unnecessary  and 
correlatively  had  made  it  unnecessary  to 
have  huge  library  facilities  to  store  and 
service  enormous  hard  cover 
collections.  We  are,  indeed,  hurtiing 
towards  the  age  of  what  the  Dean  of  the 
University  of  Pennsylvania  Law  School 
has  called  the  "virtual  library,"  (Exhibit 


28.)  The  vast  bulk  of  materials  needed 
by  most  law  school  libraries  is  now 
instantly  available  on  computers,  and 
students  and  faculty  members  can 
access  these  materials  not  just  in  law 
school  Ubraries  or  law  school  offices, 
but  at  home,  or  anywhere,  by  means  of 
modems.** 

Yet  the  ABA  accreditors,  though 
slowly  changing  their  rules,  still  require 
a  law  school  to  have  millions  of  dollars 
worth  of  hard  cover  books  to  obtain 
accreditation  and  still  require  elaborate 
physical  facilities.  These  requirements 
are  simply  another  of  the  devices  which, 
because  of  the  costs  they  impose,  are 
used  to  anticompetitively  exclude 
schools  that  desire  to  make  education 
available  at  lower  cost  to  less  affluent 
persons. 

Conclusion 

As  said  at  the  inception  of  these 
Comments,  MSL  believes  the  Consent 
Decree  is  a  step  towards  eliminating 
long-standing  anticompetitive  practices. 
But  the  Decree  contains  weaknesses  that 
could  undermine  its  effectiveness  in 
combatting  these  practices.  MSL 
therefore  urges  the  Division  to  cure 
those  weaknesses  so  that  the  Decree, 
rather  than  possibly  being  undermined, 
will  in  fact  prove  to  be  the  major 
procompetitive  step  it  is  capable  of 
being. 

Respectfully  submitted. 
The  Massachusetts  School  of  Law  at 
Andover.  Inc. 
500  Federal  Street,  Andover,  MA  01810. 

PROPOSED  MODinCATION  TO 
PROPOSED  FINAL  JUDGMENT,  p.  5, 
PartVI(B) 

(Note:  deletions  are  bracketed; 
insertions  are  italicized.) 

to  the  same  public  comment  and  review 
process  and  approval  procedures  that 
apply  to  proposed  Standards; 

(Bj  permit  appeals  from  Accreditation 
(Committee  Action  Letters  to  the 
Council; 

(C)  revise  the  Council's  membership 
as  follows: 

(1)  for  a  period  of  five  years,  all 
elections  shall  be  (subject  to]  reported  to 
t/ie  Board  [approval]; 

(2)  members  shall  serve  staggered 
three-year  terms,  with  a  two-term  limit; 
however,  officers  may  serve  as  officers 
for  an  additional  term  beyond  the  six- 
year  limit;  and 

(3)  no  more  than  50%  of  the  members 
shall  be  law  school  deans  or  feculty; 

(D)  revise  the  Accreditation 
Committee's  membership  as  follows: 


'■The  materials  are  also  available  within  minutes 
or  hours  via  fax  machines,  and  overnight  via 
Federal  Ejqiress  and  other  forms  of  overnight  maiL 
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(1)  for  a  period  of  |ve  years,  all 
appointments  shall  be  {subiect]  reported 
to  the  Board  (approv^h 

(2)  all  memb^  shAll  serve  staggered 
three-year  terms,  wim  a  two-term  limit; 
and 

(3)  no  more  than  50%  of  the  members 
shall  be  law  school  deans  or  fiaculty; 

(E)  revise  the  Standards  Review 
Ccnnmittee's  membership  as  follows: 

(1)  for  a  period  of  tve  years,  all 
appointments  shall  be  (subject  to) 
reported  to  the  Board  (approval); 

U.S.  Oaputmanl  ofEdiicatioo 

Staff  Analysis  of  the  InlBrim  Report 
Submitted  by  the  Council  of  the  Section  of 
Legal  EducatioQ  and  Admission  to  tlie  Bar  of 
the  American  Bar  Association 

December  5-6, 1994. 
Backffound 

The  Council  of  the  section  of  liOgal 
Educatim  and  Admission  to  the  Bar  of  the 
American  Bar  Association  CABA)  appeoed 
on  die  first  list  of  natiosally  recogi^zed 
acaediting  agencies  pii>liidied  by  the 
Commissioner  of  Education  in  1952.  The 
Council  has  received  periodic  renewal  of 
reoognitkm  since  that  time. 

Tb»  Council's  most  recent  review  by  the 
Natiooal  Advisory  Committee  was  in  May 
1902.  At  that  time,  them  was  considerable 
third-party  opposition  to  the  Council,  most  of 
which  centered  on  its  accreditation 
standards.  As  a  result.  Advisory  Committee 
members  Questioned  Council  representatives 
at  length  uxnit  tlwir  prtxass  for  review&g 
and  revising  the  standards.  Upon  completion 
of  that  discussion,  the  Advisory  CcHmnittee 
recommended  that,  whUe  renewing  the 
Counal's  recognition  filtr  a  period  of  five 
years,  the  Secretary  should  also  require  the 
Council  to  submit  an  interim  report  by  )uly 
1, 1903  on  its  eflbct  to  Strengthen  compliance 
with  %  602.16(i)— maintenance  of  a 
sjrstematic  program  of  feview  designed  to 
asaeas  the  validity  and  reliability  of  the 
Council's  criteria,  proc^ures  and  standards. 
On  August  18, 1992.  the  Secretary  renewed 
the  Council's  recognition  for  a  p«iod  of  five 
years  and  requested  thf  interim  report  on 
$602.16(1). 

In  January  1994,  the  Massachusetts  SdKMl 
of  Law  (MSL),  one  of  the  third  parties  that 
testified  in  opposition  to  the  Coiincil  at  the 
May  1992  meeting  of  t|e  National  Advisory 
Committee,  filed  a  focmal  complaint  against 
dw  Council  and  requested  that  the  Seoetary 
terminate  the  Counctl'i  recogniticm  on  the 
grounds  tlut  it  failed  ta  follow  appro|Hiate 
and  required  standards,  procedures,  and 
regulations.  MSL  cited  a  nimiber  of  reasons 
far  its  request,  many  of  which  were  related 
to  the  issue  of  whether  the  Council's  criteria, 
procedures,  and  standards  were  valid  and 
reticle.  Conaequendyi  in  this  analysis, 
DepartDoent  staff  exain|i>es  both  the  Council's 
interim  report  and  MSL's  complaint  The 
analysis  also  takes  into  accoiuit  both  the 
Counal's  response  to  MSL's  compliant  and 
subsequent  responses  by  MSL  and  the 
Council.  ! 

R  should  be  noted  that,  as  is  customary 
when  the  Department  receives  a  compliaat 


against  an  accrediting  agency,  staff  provided 
the  Council  with  an  opportimity  to  respond 
to  MSL's  complaint  MSL  subsequently 
requested  and,  because  of  the  seriousness  of 
its  charges  against  the  Council,  was  granted 
an  opportunity  to  rebut  the  Coimcil's 
response.  MSL's  rebuttal  was  not  received  by 
the  Department,  however,  until  August  1994. 
Department  staff's  investigation  of  MSL's 
cooiiplaint  was  completed  in  as  timely  as 
manner  as  possible,  given  the  delay  in  the 
submission  of  MSL's  rebuttal  and  die  extent 
of  the  documentation  submitted  by  both 
parties. 

Summary  of  Findixigt 

While  the  Council  has  technically  ■ 
complied  with  the  recpiirement  to  provide 
the  Secretary  with  a  progress  report  on  its 
efforts  to  assess  the  valicuty  and  reliability  of 
its  standards  by  describing  its  process  fat 
reviewing  its  100-  and  200-series  standards, 
it  has  not  provided  any  results  of  ito  work  to 
date.  The  Council  needs  to  do  so. 

Staff  Analysis       v, 

602.16(i)    It  liialntalna  a  systematic 
program  of  review  designed  to  assess  the 
validity  and  rriiability  of  its  criteria, 
(xocedures,  and  standards  relating  to  its 
accrediting  and  preaooediting  activity  and 
their  relevance  to  the  educational  and 
training  needs  of  affected  students. 

Probtem:  At  the  time  of  the  Council's  last 
review,  there  was  considerable  third-party 
opposition  to  the  Council,  most  of  which 
centered  on  the  validity  and  reliability  of  its 
standards.  Noting  that  the  Council  had 
reported  that  worii  %ras  continuing  on  the 
assessment  of  the  validity  and  reliability  of 
its  standards  as  a  result  of  a  coniiBrence  held 
on  the  subject  in  1989,  the  Advisory 
Committee  requested  an  interim  report  on  the 
Council's  continuing  progress  assessing 
validity  and  reliability. 

Agency  Response:  The  Council  mainteins  a 
Standards  Review  Committee,  each  of  whoae 
meetings  includes  a  review  of  the  validity 
and  reliability  of  certain  standards  among  the 
ones  currenUy  used  to  accredit  programs.  At 
its  November  1992  meeting,  the  Committee 
agreed  to  concentrate  on  the  100-  and  200- 
series  of  its  standards.  At  its  meeting  in 
January  1993,  the  Committee  focused  on  the 
100-series  standards,  discussing  various 
comments  received  from  the  membership  on 
the  standards  and  agreeing  to  proposed  some 
changes  to  the  membership.  At  ite  May  1993 
meeting,  the  Committee  continued  ite  review 
of  the  100-aeries  and  began  wwk  on  the  200- 
series.  At  the  conclusion  of  the  meeting,  the 
Committee  decided  that  rather  than  propose 
changes  in  either  series'  standards  to  the 
Council's  different  constituencies,  it  would 
continue  ite  standards  review  for  the  next  2- 
3  yean  and  then  propose  all  the  changes  at 
once.  Ite  rationale  for  this  course  of  action 
was  the  effisct  that  more  than  one  of  the 
modified  standards  would  have  on  some  of 
the  Council's  other  standards. 

Staff  Detamination:  By  describing  the 
process  it  is  engaged  in  to  review  the  validity 
and  reliability  of  its  stendards,  the  Council 
has  technically  ccmiplied  with  the 
ramurement  that  it  submit  an  interim  report 
addressing  ite  continuing  progress  assessing 


validity  and  reliability.  However,  the  Council 
has  biled  to  provide  any  concrete  resulte  of 
ite  efforte,  presumably  because  it  plans  to 
extend  ite  current  review  effort  ovot  the  next 
2-3  years. 

The  Department's  new  regulations  require 
not  just  a  demonstration  that  the  Council  has 
in  place  a  systematic  program  for  the  review 
of  the  validity  and  reliability  of  its  standards 
but  a  demonstration  that  each  of  its  standards 
provides  a  valid  measure  of  the  educational 
quality  it  is  intended  to  meastue  and  a 
consistent  basis  for  determining  the 
educational  quality  of  different  law  schools, 
h  is  the  Counal's  compliance  with  this  new 
requirement  that  is  challenged  by  MSL  in  ite 
complaint  against  the  agency. 

Use  all  agencies,  the  Council  must  take 
action  to  bring  itself  into  compliance  with 
this  new  requirement  Department  steff  , 
recognizes  mat  this  will  take  some  time.    > 
However.  Department  staff  also  recognizes 
that  in  the  interim  some  institutions  may  be 
denied  accreditetion.  placed  on  probation, 
and/or  ft»ced  to  take  corrective  action  to 
come  into  compliance  with  standards  that 
may  in  fact  prove  not  to  be  valid  and  reliable 
measures  of  educational  quality.  For  this 
reason.  Department  staff  believes  it  is  critical 
that  the  Council  keep  the  Department 
thoroughly  informed  of  ite  progress  in 
assessing  the  validity  and  reliability  of  ite 
standards  and  the  results  of  that  assessment 
Specifically,  the  CouncU  should  provide  the 
Department  with  an  interim  report  in  each  of 
the  next  two  yeara,  and  that  report  should 
include  complete  reporte  of  each  meeting  of 
its  Standards  Review  Committee,  including 
any  proposed  changes  in  Coimcil  standards 
that  are  under  consideration,  and  reporte  of 
any  other  meetings,  forums,  or  other 
opportimities  for  discussion  of  ite  standards 
that  took  place  that  year.  Department  staff 
has  been  informed  by  MSL  diat  at  least  one 
such  opportimity— a  meeting  of  a  group  of 
law  school  deans — is  scheduled  to  take  place 
in  January  or  February  of  1995. 

At  this  point  Department  staff  believes 
that  any  termination  of  the  Council's 
recognition  on  the  grounds  that  ite  standards 
are  neither  valid  nor  reliable  measures  of 
quality,  as  has  been  requested  by  MSL,  is 
premature  and  without  merit  All  currentiy 
recognized  accrediting  agencies  need  to  come 
into  compliance  with  the  requirement  in  the 
new  regulations  that  each  of  their  standards 
must  provide  a  valid  measure  of  the 
educational  quality  it  is  intended  to  measiue 
and  a  consistent  basis  far  determining 
educational  quality.  To  single  the  Coimcil 
out  for  noncompliance  at  tlds  time  when 
other  agencies  are  likewise  in  noncompliance 
would  be  un&ir  to  the  Council. 

While  MSL  may  not  like  the  Council's 
current  standards  and  may  question  their 
validity  and  reliability,  it  has  not  provided 
convincing  evidence  to  contradict  the 
Coundl's  assertion  that  ite  current  standards 
have  in  Eact  been  adopted  by  ite  membera  in 
the  mannn  that  has  been  agreed  to  by  the 
memben  for  the  esteblishment  of 
accreditation  standards.  Thus,  even  though 
they  may  be  found  at  some  foture  date  not 
be  fully  valid  or  reliable  indicatora  of 
educational  quality,  at  the  present  time  the 
Council's  standards  represent  the  current 
best  thinking  of  those  in  the  profession. 
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MSL  has  indicated  that  there  is  some 
opposition  to  the  current  standards  from 
within  the  organization  but  has  provided  no 
evidence  of  lu^e  numbers  of  members 
opposing  ABA  stendards  at  ite  meetings  and 
being  constanUy  frustrated  in  their  e^rte  to 
change  the  standards  by  undemocratic 
procedures  on  the  part  of  the  Council.  If  there 
is  in  fact  (^position  to  the  Council's 
standards,  it  is  Department  stefTs  opinion 
that  the  Council  appears  to  have  in  place  the 
mechanisms  that  will  allow  those  who  seek 
change  to  be  heard.  The  scheduled  meeting 
of  the  law  school  deans  early  in  1995  is 
evidence  that  those  in  opposition  to  the 
standards  have  the  ability  to  work  from 
within  and  propose  changes  that  they  believe 
will  strengthen  the  accreditetion  process. 

Department  staff  further  believes  that  the 
Council's  standards  have  been  subject  to 
regular,  systematic  review  by  the  profession 
and  have  been  changed  whenever  the 
profession  deemed  necessary.  It  also  appears 
to  Department  steff  that  any  changes  to  the 
standards  have  been  decided  upton  only  after 
proper  consultetion  with  the  membership 
and  other  relevant  constituencies.  Thus,  from 
the  De{>artment's  perspective,  the  Council 
has  acted  in  accoidance  with  the  criteria  for 
recognition  as  far  as  the  review  and 
subsequent  revision  of  ite  standards  is 
concerned.  MSL  pointe  out  that,  as  an 
unaccredited  law  school,  it  is  not  part  of  the 
membership,  and  therefore,  does  not  have 
adequate  opportunity  for  input  into  any 
changes  to  the  standards.  Department  stefTs 
response  to  this  concern  is  that  the  Council 


is  not  obliged  by  the  requiremente  for 
Secretarial  recognition  to  consult  with  non- 
memben  like  MSL. 

One  other  aspect  of  MSL's  complaint 
against  the  Council  is  particularly  relevant  to 
the  validity  and  reliability  issue.  MSL 
charges  that  the  Council  has  throttled 
diversity  among  law  schools  by  refusing  to 
follow  a  written  provision  contained  in  its 
own  standards  that  is  intended  to  promote 
such  divereity.  As  evidence  to  support  its 
charge,  MSL  stetes  that  ite  requeste  for 
several  variances  have  been  repeatedly 
denied  by  the  Council.  Depwrtment  staff 
believes  that  in  general  MSL's  requeste  for 
variance  were  not  accompanied  by  a 
compelling  rationale  for  the  request  and  that 
there  is  no  evidence  to  suggest  that,  if  they 
were  accompanied  by  such  rational,  they 
would  not  have  been  given  fair  consideration 
by  the  Council. 

Other  aspects  of  MSL's  complaint  against 
the  Council  have  no  direct  beuing  on  the 
validity  and  reliability  issue.  Department 
staff  has  investigated  them  and  found  some 
of  them  to  be  without  merit  For  example, 
MSL  charges  that  the  Council  regularly 
violates  the  requiremente  of  due  process  but 
does  not  provide  convincing  evidence  to 
support  ite  charge. 

Still  other  aspecte  of  MSL's  complaint 
relate  to  new  requiremente  imposed  on 
accrediting  agencies  as  a  result  of  the  Higher 
Education  Amendmente  of  1992  and  the 
Department's  regulations  implementing  those 
amendmente.  For  example,  MSL  charges  that 
the  Council  does  not  provide  public  notice  of 


when  a  law  school  will  be  considered  for 
accreditetion  and  does  not  provide  an 
opportunity  for  public  comment  on  the 
school's  qualifications  for  accreditetion.  All 
agencies  must  come  into  compliance  %vith 
this  requirement  and  the  other  new 
requiremente,  but  it  takes  time  for  them  to 
develop  and  implement  the  requisite 
standards,  policies,  and  procedures. 
Department  steff  believes  that  there  is  no 
evidence  to  suggest  that  the  Council  will  not 
do  so  in  a  timely  and  appropriate  manner. 

It  should  be  pointed  out  that  MSL 
presented  many  aspects  of  its  current 
complaint  to  a  member  of  the  National 
Advisory  Committee  when  it  reviewed  the 
Council  in  1992,  yet  the  Advisory  Committee 
was  satisfied  ivith  the  Council's  overall 
performance  at  the  time  and  recommended 
renewal  of  recognition  for  the  maximum 
period  of  five  years.  Thus,  if  does  not  appear 
to  Department  staff  that  MSL  has  presented 
compelling  new  evidence  to  warrant  a  fiill 
review  of  the  agency  before  ite  originally 
scheduled  renewal  date. 

Note.  One  aspect  of  MSL's  complaint 
against  the  Council  that  is  totelly  outeide  of 
the  Department's  purview  is  the  charge  that 
the  Council  has  violated  federal  anti-trust 
laws  for  the  economic  benefit  of  law 
profsssors,  law  deans,  and  law  librarians  but 
on  the  detriment  of  studente.  That  matter  is 
currenUy  before  the  Justice  Department 
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OEPARTMBfr  OF  IOUCAHON 


AOBICT:  DeiMitmant  of  Educaticm. 
ACnON:  Nottoe  of  Final  Funding  Priority 
far  Fiscal  Yean  1996-1997  for  the 
Knowledge  Dtwemitiation  and 
Ulilixatiaa  Program^ 

■UMMflirr  The  Secretary  announces  a 
fin#l  funding  priority  fothe  Knowledge 
Dissemination  and  VtiUzation  P3ftU) 
Program  under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  fm  fiscal  years  1996-1997.  The 
Secretary  takes  this  action  to  ensure  that 
rehabilitation  kno«^edge  generated  from 
projects  and  center*  fundwi  by  NITOR 
and  others  is  utilized  fully  to  improve 
the  lives  of  individuals  with  disabilities 
and  their  families. 

IH-fcCriVf  date:  Thfa  priority  takes  effect 
on  January  11. 199Q. 
FOR  RNmCR  MPOHIATION  CONTACT: 
David  Esquith.  U.S.  Department  of 
Education.  600  faidapendence  Avenue, 
S.W..  Switzer  Building.  Room  3424, 
Washington.  D.C  20202-2601. 
Telephone:  (202)  2^5-8801.  Individuals 
who  use  a  teleonnitiunicatians  device 
for  the  deaf  rrra))  itiay  call  the  TDD 
number  at  (2b2)  20i-8133. 
tUPPLBCITARY  MFOMIATION:  This 
notice  contains  a  filial  priority  to 
establi^  ten  regiond  Disability  and 
Business  Technical  Assistance  Centers. 

Authority  for  theiD&U  program  of 
NIDRR  is  contained  in  sections  202  and 
204(a)  and  204(bXeO  <>' ^« 
Rehabilitation  Act  it  1973,  as  amended 
(29  U.S.C  760-762).  Under  tills  program 
the  Secretary  make^  awards  to  public 
and  private  agencies  and  organizations, 
including  institutions  of  hi^Mr 
education  and  Indian  tribes  or  tribal 
oiunizations.        I 

This  final  prioritjr  supports  the 
National  Education  Goal  calliog  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Under  the  regultfions  for  this  program 
(see  34  CFR  355.3:0  the  Secretary  may 
establish  reseerch  fuiorities  by  reserving 
funds  to  support  p^cular  research 
activities. 

On  ^lly  24. 1999.  the  Secretary 
published  a  notice<of  a  proposed 
priority  in  the  Federal  Register  (59  FR 
46300).  The  Department  of  Education 
received  thirty-five  letters  commenting 
on  the  propoeed  priority.  Modifications 
were  made  to  the  priority  as  a  result  of 
those  comments.  The  comments,  and 
the  Secretary's  responses,  are  disciissed 
in  an  appendix  to  this  notice. 


M)te.- This  DOtloe  of  final  piteity  does  not 
•didt  api^icitiaBS.  A  notioe  invitiiig 
applicatiana  undar  this  campetmoB  will  be 

pobUshwi  in  the  Fidhral  tsjlrtsiri rsiit 

with  or  following  pablicatian  of  te  doIIob  of 
final  priority.  "     X 

Priority  ^       ^ 

Under  34  CFR  75.105(c)(3)  ^ 
Secretary  gives  an  absolute  prefarence  to 
applicatirais  that  meet  the  fsllowdng 
priority.  The  Secretary  will  luuFtiDder 
thin  {ffogram  only  applications  that  meet 
this  absolute  priority: 

Priority:  Regional  Disability  end 
Business  Technical  Assistaitce  Centers 

Background:  Public  Law  101-336.  the 
Americans  with  Disabilities  Act  (ADA), 
enacted  on  JUly  26. 1990.  prohibits 
discrimination  against  inmviduals  with 
disabilities  in  employmoit,  public 
accommodations,  transportidkm,  $tate 
and  local  government. and   .  vt-  ?> 
telecommunications.  Because  Of 
NIDRR's  experience  and  suj^xirt  of 
information  dissemination  and 
technical  assistance,  and  its  support  of 
research  and  demonstration  efiiorts  to 
promote  employment  and  independence 
for  individuals  with  disabilities. 
Congress  directed  NIDRR  to  use  FY 
1991  funds  to  establish  a  tei^nical 
assistance  program  to  further  the 
successful  implementation  of  the  ADA. 
In  October  of  1991,  NIDRR  awarded 
grants  to  establish  ten  regional 
Disdillity  and  Business  Technical 
Assistance  Centers  (DBTACs), 
[ffeviously  refatred  to  as  Regional 
Disability  and  Business  Accommodation 
Centers),  for  five  years.  There  is  one 
DBTAC  in  each  of  the  ten  Depextment 
of  Education  regions.  The  final  funding 
priority  for  the  original  DBTACs  is 
contained  in  the  Federal  Ragisler  of 
August  13, 1991,  Vol.5,  No.l56.  page 
40168. 

Covered  entities  and  individuals  with 
responsibilities  and  rights  imder  the 
ADA  continue  to  need  technical 
assistance  on  the  ADA.  The  ADA  is  a 
complex  and  relatively  new  dvil  ridits 
statute.  Many  covered  entities  may  be 
unaware  of  the  basic  requirements  of  the 
law  or  iinfamiliar  with  legal  precedents 
or  policy  guidance  being  issued  by 
Federal  agencies.  According  to  a  recent 
General  Accounting  Office  (GAO) 
Repmt,  "[GAO]  observed  steady 
improvement  in  both  accessibility  and 
awareness  during  the  initial  15  months 
that  the  ADA  was  in  effect.  However, 
enough  areas  of  concern  remain  to 
suggest  a  need  for  continuing 
educational  outreach  and  technical 
assistance  to  business  and  government 
agencies..."  (U.S.  General  Accoimting 
Office,  Americans  with  Disabilities  Act: 


Effects  of  the  Law  on  Access  to  Goods 
and  Services  (GAO/PEMD-94-14;  June 

21, 1994). 

The  DBTACs  provide  a  wide  range  of 
tiirhntml  assistance  services  such  as 
refisnals,  consultation,  and  facility 
surveys.  The  DBTACs  provide  training 
to  inmviduals  and  entities  with 
responsibilities  and  rights  under  the 
ADA  and  disseminate  information  on 
the  ADA  throiigh  such  methods  as 
distributing  materials  that  have  been 
Greeted  or  reviewed  and  approved  by 
Federal  agencies,  issuing  newsletters 
and  information  briefa,  and 
participating  in  discussion  groups  on 
the  INTERNET.  In  addition,  the 
roTACs  carry  out  public  awareness 
activities  on  the  ADA  and  the  services 
provided  by  the  DBTACs  and  other 
NIDRR  ADA  grantees  through  a  variety 
of  means  including,  but  not  limited  to, 
the  use  of  public  service 
announcements,  radio  and  television 
appearances,  presentations  at 
cmfsrences,  and  the  publication  of 
newspaper  and  magazine  articles. 

]n  oraer  to  tailor  their  efforts  to  State 
and  local  needs  and  maximize  their 
resources,  DBTACs  increase  the 
capacity  of  State  and  local  organizations 
to  provide  technical  assistance, 
disseminate  information,  provide 
training,  and  promote  awareness  of  the 
ADA.  The  DBTACs  have  established  at 
leest  one  affiliate  in  every  State.  The 
Stale  affiliates  carry  out  their  activities 
in  collaboration  with  coalitions  of 
organizations  interested  in  promoting 
the  implementation  of  the  ADA.  In 
addition,  the  DBTACs  provide  support 
to  and  collaborate  with  Centers  for 
Independent  Living  (QLs)  in  each 
region  to  increase  tiie  capacity  of  CDLs 
to  promote  the  successful 
implementation  of  the  ADA  through  the 
provision  of  technical  assistance  and 
training. 

In  FY  1994  the  DBTACs  fielded  over 
75,700  ADA-related  telephone  inquiries, 
made  13,764  referrals,  distributed 
almost  700,000  publications,  engaged  in 
over  4,600  different  types  of  public 
awareness  and  outreadi  activities  such 
as  public  speeches,  TV  and  radio 
appearances,  newspaper  interviews,  and 
public  workshops,  and  trained 
approximately  54.000  individuals  with 
responsibilities  and  rights  imder  the 
ADA. 

The  DBTACs  rely  to  the  maximum 
extent  possible  on  existing  Federally- 
approved  materials,  and.  through  a 
systematic  process  of  quality  control, 
ensure  the  legal  sufficiency  and 
accuracy  of  the  information 
disseminated  by  the  Centers  and  their 
affiliates.  All  of  the  materials  that  the 
DBTACs  distribute  are  available  in 


alternate  formats  and  DBTAC  services 
and  activities  are  accessible  to  all 
individuals  with  disabilities.  The 
DBTACs  share  a  national  toll-free  800 
telephone  n\unber  that  automatically 
connects  the  caller  with  the  DBTAC 
serving  the  caller's  area  code.  The 
DBTACs  participate  in  a  discussion 
group  on  an  electronic  biilletin  board 
operated  by  Project  Enable  at  the 
University  of  West  Virginia  to  share 
infonnati(m  and  discuss  answers  to 
technical  questions.  The  DBTACs  meet 
semi-annually  to  coordinate  their 
activities  and  receive  briefings  from 
Federal  agencies  with  responsibilities 
under  the  ADA. 

Priority:  The  Secretary  will  establish  a 
Regional  Disability  and  Business 
Technical  Assistance  Center  in  each 
Department  of  Education  region  to 
facilitate  implementation  of  the  ADA 
by:  (1)  Providing  technical  assistance, 
disseminating  information,  and 
providing  training  to  individuals  at 
entities  with  responsibilities  and  rights 
under  the  Act  on  the  requirements  of 
the  ADA  and  developments  in  ADA 
case  law,  policy  and  implementation; 
(2)  increasing  the  capacity  of 
organizations,  including  Centers  for 
Independent  Living,  at  the  State  and 
local  level  to  provide  technical 
assistance,  disseminate  information, 
provide  training,  and  promote 
awareness  of  the  ADA;  and  (3) 
promoting  awareness  of  the  ADA  and 
the  availability  of  services  provided  by 
the  DBTACs,  and  other  NIDRR  ADA 
grantees,  and  other  Federal  information 
sources  on  the  ADA. 

In  carrying  out  the  objectives  of  the 
priority  each  DBTAC  shall: 

•  Involve  individuals  with 
disabilities,  parents  or  other  family 
members  of  individuals  with 
disabilities,  in  all  phases  of  the  design 
and  operation  of  the  DBTAC  to  the 
maximum  extent  possible; 

•  Cooperate  and  coordinate  its 
activities  with  other  NIDRR  ADA 
technical  assistance  projects  as  well  as 
Federal  agencies  including,  but  not 
limited  to,  the  Department  of  Justice,  the 
Equal  Emplo]rment  Opportimity 
Commission,  the  Department  of 
Transportation,  the  Federal 
Communications  Commission,  the 
Access  Board,  the  Department  of 
Education's  Office  for  Civil  Rights,  the 
Rehabilitation  Services  Administration, 
the  President's  Committee  on 
Employment  of  Persons  with 
Disabilities,  and  the  National  Council 
on  Disability; 

•  Provide  performance  accoimtabihty 
data  on  a  monthly  and  annual  basis  as 
requested  by  NIDRR;  and 


•  Distribute  services  and  resources 
equitably — taking  into  account 
population  and  size — among  each  State 
in  its  r^on. 

Appbcable  Program  Regulations:  34 
CFR  Parts  350  and  355. 

Program  Authority:  29  U.S.Q  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.1330,  Knowledge  Dissemination 
and  Utilization  Program) 

Dated:  December  6, 1995. 
Howard  R.  Moaea, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

Appendix 

Analysis  of  Comments  and  Changes 

By  the  deadline  date,  the  Department 
received  thirty-five  comments  in  response  to 
the  proposed  priority.  Eleven  additional 
comments  were  received  after  the  deadline 
date  and  were  not  considered  in  this 
response.  All  thirty-five  letters  supported  the 
priority.  This  Appendix  contains  an  analysis 
of  the  comments  and  the  changes  in  the 
priority  since  the  publication  of  the  notice  of 
proposed  priority.  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretaiy  is  not  legally  authorized  to  make 
under  applicable  statutory  authority — ere  not 
addressed. 

Priority:  Regional  Disability  and  Business 
Technical  Assistance  Centers 

Comment:  One  commenter  noted  that 
while  the  priority  indicates  that  the  DBTACs 
trained  approximately  54,000  individuals  in 
FY  1994,  training  is  not  included  among  the 
list  of  services  provided  by  the  DBTACs  in 
the  Background  section. 

Discussion:  The  Secretary  agrees  that 
training  should  be  included  in  the 
Background  section  of  the  priority  in  the  list 
of  services  provided  by  the  DBTACs. 

Changes:  The  Back^ound  section  has  been 
revised  to  indicate  that  the  DBTACs  provide 
training  to  individuals  and  entities  with 
responsibilities  and  rights  under  the  ADA 

Comment:  Two  commenters  pointed  out 
that  the  current  DBTACs  meet  semi-annually 
and  submit  data  for  an  annual  repori  that 
NIDRR  issues  on  its  ADA  technical  assistance 
program.  The  commenters  recommended 
including  these  activities  in  the  priority  for 
planning  purposes. 

Discussion:  NIDRR  plans  to  continue  with 
semi-annual  meetings  and  to  issue  an  annual 
report  on  the  ADA  technical  assistance 
program.  The  Secretary  agrees  to  include  the 
semi-aimual  meetings  and  the  submission  of 
annual  performance  data  in  the  priority. 

Changes:  The  Baclcground  section  has  been 
revised  to  indicate  that  the  DBTACs  meet 
semi-annually  to  coordinate  their  activities 
and  receive  briefings  from  Federal  agencies 
with  responsibilities  under  the  ADA  In 
addition,  the  priority  lias  been  revised  to 
require  that  the  DBTACs  submit  annual 
performance  data. 

Comment:  One  comnianter  suggested 
emphasizing  minority  outreach  activities.  A 
second  commenter  recommended  requiring 
the  DBTACs  to  address  the  needs  of  cultural 
and  linguistic  minorities. 


Discussion:  The  Secretary  believes  that  is 
important  for  the  DBTACs  to  address  the 
needs  of  underserved  populations.  The 
Secretary  points  out  that  under  34  CFR  part 
350.21,  an  applicant  for  assistance  imder  the 
Knowledge  Dissemination  and  Utilization 
program  must  demonstrate  how  it  will 
address,  in  whole  or  in  part,  the  needs  of 
individuals  with  disabilities  from  minority 
baclcgrounds.  This  requirement  applies  to 
cultural  and  linguistic  minorities. 

Changes:  None. 

Comment:  One  commenter  suggested 
requiring  applicants  to  specify  how  their 
grant  funds  will  be  distributed  to  each  State 
In  the  region  in  order  to  address  the  equitable 
distribution  of  the  DBTACs  resources. 

Discussion:  The  Secretary  agrees  with  the 
commenter's  purpose.  However,  the 
Secretary  believes  that  the  commenter's 
suggestion  may  be  an  administrative  burden 
that  relies  too  heavily  on  allocation  of  funds 
to  determine  equitable  distribution  of 
services.  The  Secretary  believes  that  the 
requirement  to  distribute  resources  and 
financial  suppor^equitably  among  the  States 
in  the  region  should  be  based  on  factors  such 
as  population  and  geographic  size  and 
extended  to  all  of  a  DBTACs  activities.  The 
Secretary  believes  that  each  applicant  should 
be  provided  with  the  discretion  to  propose 
how  it  will  meet  this  requirement. 

Changes:  The  priority  has  been  revised  to 
require  each  DBTAC  to  distribute  services 
and  resources  equitably — talcing  into  account 
population  and  size — among  each  State  in  its 
region. 

Comment:  One  commenter  recommended 
increasing  the  emphasis  on  interaction 
between  the  DBTACs  and  Federal  agencies 
resfKsnsible  for  the  enforcement  of  the  ADA. 
A  second  commenter  recommended 
requiring  the  DBTACs  to  coordinate  services 
and  resources  with  the  National  Council  on 
Disability. 

Discussion:  The  Secretary  agrees  that 
commimication  between  the  DBTACs  and 
Federal  agencies  with  administrative 
responsibilities  under  the  ADA  is  imperative. 
The  Secretary  points  out  that  the  priority 
requires  the  DBTACs  to  cooperate  and 
coordinate  their  activities  with  Federal 
agencies  including,  but  not  limited  to,  the 
Department  of  Justice,  the  Equal  Employment 
Opportunity  Commission,  the  Department  of 
Transportation,  and  the  Federal 
Communications  Commission,  the  Access 
Board,  the  Department  of  Education's  Office 
for  Civil  Rights,  the  Rehabilitation  Services 
Administration,  and  the  President's 
Committee  on  Employment  of  Pereons  with 
Disabilities.  The  Secretary  agrees  that  the 
National  Council  on  Disability  should  be 
added  to  this  list  of  Federal  agencies,  but 
does  not  believe  any  ftuther  requirements  are 
necessary. 

Changes:  The  National  Council  on 
Disability  has  been  added  to  tlie  list  of 
Federal  agencies  for  coordination  purposes. 

Comment:  One  commenter  recommended 
emphasizing  collaboration  between  the 
DBTACs  and  the  business  community,  labor 
associations,  and  State  and  local 
governments,  including  State  associations  of 
mayors  and  counties.  Another  commenter 
recommended  that  the  priority  include 
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StatM'  Protectioo  ui4  Advocacy  Systems  as 
potmtifll  colkboratot*  for  the  DBTACs. 

Disamioa:  The  Secretary  believes  that  the 
types  of  ooUaborativq  relationships  suggested 
l^  both  oonunenteis  could  be  valuable  and 
expects  the  IfflTACs  ^  vrork  with  all  types 
of  entitles  with  rights  and  responsibilities 
under  the  ADA.  However,  the  Secretary 
ptefeis  to  provide  applicants  writh  the 
discrMion  to  proposq  those  collaborative 
relationships  that  th^  applicant  believes 
would  be  appropriate  for  the  States  in  their 
ragioo. 
ChongBS:  hkme. 

QMninent:  One  oHomenter  recommended 
focusing  the  efforts  of  the  DBTACs  capacity- 
building  activities  oq  the  business 
oomraunity. 

Ducuuhn:  The  ca{Mcity-building 
requirement  in  the  p^icvity  refers  to 
"ofganizations  at  tbw State  and  local  level" 
The  Secretary  nqwctk  the  TOTACs  to 
undertake  capacity4*iilding  with  a  variety  of 
ofganizatiODS.  Inchiding  business 
oiganiaations.  The  Secretary  declines  to 
direct  the  WTACs  ti)  focus^its  capadty- 
building  activities  M  only  one  community. 
Changm:  None. 

CotninentrOne  coimientn  recfunmended 
r^iMigiiig  the  name  of  the  DBTACs  because  it 
is  "awkward  and  no<  easy  to  use." 
Discussion:  The  Secietaiy  declines  to  change 
the  name  of  the  DBTAC  in  order  to  take 
advantage  of  the  naiae  recognition  that  the 
roTACs  have  developed. 
ChangBs:  None. 

Comment:  One  cofmnenter  recommended 
revising  the  priority  to  indicate  that  the 
DBTACs  provide  reftrrals  to  individuals  and 
mtities  with  responlibilities  and  rights  under 
the  ADA. 

Discussion:  The  Secretary  points  out  that, 
in  the  Background  section,  referrals  are 
included  among  ex^nples  of  the  technical 
assistance  services  that  the  DBTACs  provide, 
along  wtth  oonsulta|ion  and  facility  surveys. 
The  Secretary  expect  the  IWTACs  to  provide 
a  wide  range  (rf  technical  assistance  services 
including  thoee  in  tie  Background  section  as 
well  as  any  others  that  an  q>plicant  may 
propose.  I 

Changes:  None.    • 

Comment-  One  cosnmenter  pointed  out 
that,  while  the  Background  section  refers  to 
the  capacity-buUdiqg  support  that  the 
DBTACs  provide  to  Centers  for  Independent 
Living  (OLs),  this  sappcwt  is  not  specified  in 
the  priority.  A  second  conunenter 
recommended  requiring  the  DBTACs  to 
interact  writh  State's  Independent  Living 
Councils  "and/or  a^y  othisr  associations  that 
the  OLs  may  have  twmed." 

Discussion:  The  Secretary  agrees  that  the 
priority  should  specify  that  QLs  are  to  be 
included  in  the  DBTACs  capacity-building 
activities.  Itowever,  the  Secretary  declines  to 
provide  further  q)e0fic^on  regarding  the 
IWTACs'  relatioQsl<ips  with  various 
assodatioos  of  CIL4. 

Changes:  Centers!  ftv  Independent  Living 
have  been  included  in  the  requirement 
addiesaiog  capacity-building. 

Caaunent:  One  c^nmenter  recommended 
requiring  the  DBT/^Cs  to  build  local  capacity 
to  implement  medi|ition  services  to  resolve 
ADA  ccmplaints. 


Discussion:  The  priority  authorizes  the 
DBTACs  to  increase  the  capacity  of 
organizations  at  the  State  and  local  level  to 
provide  technical  assistance,  disseminate 
information,  provide  training,  and  promote 
awareness  of  the  ADA.  The  Secretary 
believes  that  an  applicant  could  propose  to 
build  local  capacity  to  implement  miBdiation 
services  to  resolve  ADA  complaints  under 
the  priority.  However,  the  Secretary  cautions 
that  conflict  resolution  through  mediation  is 
a  specialized  field  that  requires  a  great  deal 
of  expertise.  Properly  developing  local 
capacity  to  implement  mediation  services  to 
resolve  ADA  complaints  would  require  a 
significant  financial  commitment  The 
Secretary  declines  to  impose  this 
requirement 

Choiiges:  None. 

Comment:  One  commenter  suggested  that 
it  nvould  be  more  efficient  to  produce  a 
national  DBTAC  newsletter  rather  than 
authorizing  the  DBTACs  to  produce  regional 
newsletters. 

Discussion:  NIDRR's  ADA  Coordination 
contractor  will  provide  all  of  the  DBTACs 
with  core  information  about  developments  in 
case  law  and  policy  to  ensure  that  the 
production  of  newsletters  will  be  carried  out 
as  economically  as  possible.  This  will  enable 
each  DBTAC  to  continue  to  address  issues 
and  events  that  are  unique  to  its  region 
through  the  issuance  of  regional  newsletters. 

Changes:  None. 

(FR  Doc.  95-30128  Filed  12-11-95: 8:45  am] 
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DEPARTMENT  OF  EDUCATION 
(PFDA  Na  84.1330] 

Ofltoe  Of  Special  Education  and 
Rahabililallve  Sarvicea:  Ncdonai 
Inatitiita  on  Diaability  and 
Rehabilitation  Raaaarch;  Notice 
Inviting  Applications  Under  the 
Knowledge  DIseemination  and 
Utilization  Program  for  Fiecal  Year  (FY) 
1999 

Purpose  of  Program:  The  Knowledge 
Diss«nination  and  Utilization  Program 
is  designed  to  support  activities  that 
will  ensure  that  rehabilitation 
knowledge  generated  from  pro)ects  and 
centers  funded  by  NODRR  and  from 
other  sources  is  fiilly  utilized  to 
improve  the  lives  of  individuals  with 
disabilities  and  their  families.  The  final 
priority  for  this  award,  entitled 
"Regional  Disability  and  Business 
Technical  Assistance  Centers,"  is 
published  in  this  issue  of  the  Federal 
Register.  Potential  applicants  should 
consult  the  statement  of  the  final 
priority  ptiblished  in  this  issue  to 
ascertain  the  substantive  requirements 
for  their  application. 

This  notice  supports  the  National 
Education  Goal  that  calls  for  aU 
Americans  to  possess  the  knowledge 


and  skills  necessary  to  compete  in  a 
global  economy  and  exerdse  the  rights 
and  responsibilities  of  citizenship. 

EUgioIe  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
public  ana  private  nonprofit  mid  for- 
profit  agencies  and  (vgenizations. 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Applications  Available:  December  12, 
1995. 

Application  Deadline:  February  12. 
1996.      ^y^ 

Estimated  Rii^  of  Awards: 
Region  I:  $500,000-525,000 
R^on  n:  $550,000-600.000 
Region  III:  $550,000-600,000 
Region  IV:  $650,000-700,000 
Region  V:  $650,000-700,000 
Region  VI:  $550,000-600,000 
Region  VD:  $500,000-525,000 
Region  Vni:  $500,000-525,000 
Region  DC:  $600,000-650,000 
Region  X:  $500,000-525,000 
Estimated  Number  of  Awards:  10  (1 
per  Department  of  Education  Region). 

Note:  The  estimates  of  fimding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level 
of  funding  or  number  of  grants. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR). 
34  CFR  Parts  74,  75,  77.  78,  80,  81,  82, 
85. 86;  (b)  the  regulations  for  this 
program  in  34  CFR  Parts  350  (amended 
April  5, 1995  (60  FR  17426)),  and  355 
(amended  September  22, 1993  (58  FR 
49419));  and  the  notice  of  final  priority 
pubUshed  elsewhere  in  this  issue  of  the 
Federal  Register. 

For  Further  Information  Contact:  In 
order  to  obtain  an  application  {mckage, 
contact  William  H.  Whalen,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW.,  Switzer 
Building,  Room  3411,  Washington,  DC 
20202.  Telephone:  (202)  205-9141. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8887. 

Infcmnation  about  the  E)epartment's 
funding  opportimities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (mi  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GCH>HER£D.GOV  (under 
Announcements.  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
pubUdied  in  the  Fednral  Register. 

Prai^am  Anthority:  29  U.S.C  761a  and 
762. 
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Dated:  December  6, 1995. 
Hewani  K.  Mmss. 
Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  S&vices. 
(PR  Doc  95-30129  Filed  12-11-95;  8:45  am] 
HmQ  CODE  4S0S-01'-^ 
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Part  V 

Department  of 
Education 

34  CFR  Part  75 

Direct  Qrant  Programs;  Rnal  Rule 
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OCPARTMEHT  Ofj  EDUCATION 
94CFRPart7S 

Dhvet  Otowrt  Progtvnw 

AOBICV:  Departmebt  of  Education. 
ACTKM:  Final  regulations. 


;  The  Secretary  amends  the 
Educaticm  Departi^ent  General 
Administrative  Regulatiuis  (EDGAR) 
that  govern  discretionary  grant 
programs.  These  amendments  reduce 
the  need  for  spedtc  regulations 
governing  individval  programs.  The 
amendments  authfiize  the  Secietary  to 
establish  selection  criteria  for  a 
discretionary  grant  program  based  on 
statutory  provisiois  that  apply  to  a 
program  and  on  ejdsting  selection 
criteria  in  EDGAK  The  amendments 
also  clarify  the  Secretary's  authority  to 
establish  annual  finding  priorities  for 
grant  competitian$. 

EFFECTIVE  DATE:  These  regulations  take 
effect  January  11. 1996.  lliese 
regulations  will  affect  only  those 
competitions  anneunced  in  the  Federal 
Ragtetar  ajfter  this  effective  date. 
FOR  FURTHER  MFOtMATION  CONTACT:  Ms. 
Jacinta  Ma.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Washington,  DC  20202-2241. 
Telephone:  (2Q2)  401-8300.  Individuals 
who  use  a  telecoi^municaticHis  device 
for  the  deaf  {JDD}  may  call  the  Federal 
Infionnation  Relay  Service  (F1RS)«t  1- 
800-877-8339  between  8  ajn.  and  5 
p.m..  Eastern  tim^,  Monday  through 
Friday. 

SUPPLEMENTARY  N^ORMATION:  These 
amendments  allow  the  Secretary  to 
establish  selection  criteria  based  on 
certain  statutory  provisions,  clarify  the 
Secretary's  authority  to  establish  one  or 
more  annual  priorities,  and  allow  the 
Secretary  to  establish  the  maximum 
score  for  each  selection  criterion  on  a 
competition-by-cempetition  basis.  The 
amendments  also  conform  existing 
regulations  in  §§  75.1  and  75.200  to 
reflect  the  additi<mal  method  for 
establishing  seledtion  criteria. 

On  September  1, 1995,  the  Secretary 
published  a  notiae  of  proposed 
rulemaking  (NPI^  for  these 
amendments  in  the  Federal  Roister  (60 
FR  46004).  I 

Except  for  minor  technical  and 
editorial  revisions,  there  are  no 
difCnences  between  the  NPRM  and 
these  final  regulations. 

Analysie  of  Comments  and  Changes 

hi  response  to  the  Secretary's 
invitati<m  in  the  NPRM  two  parties 


submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  follows. 

Technical  and  other  mincv  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  undm  the 
applicable  statutory  authority — are  not 
addressed. 

Coniment:  One  commenter  suggested 
that  the  Secretary  add  a  selection 
criterion  that  would  give  additional 
consideration  to  smaU  entities,  such  as 
small  vocational  rehabilitation  agencies, 
because  these  entities  have  fewer 
resources  than  large  entities  for 
developing  grant  proposals,  and  thus  an 
at  a  disadvantage  in  competing  for 
awards. 

Discussion:  These  amendments  to 
EDGAR  are  not  intended  to  change  the 
substance  of  the  EDGAR  selection 
criteria.  These  amendments  allow  the 
Secretary  to  establish  selection  crit^a 
based  on  statutory  provisicms  and  allow 
the  Secretary  to  establish  the  maximum 
value  of  each  criterion  on  a  competition- 
by-competition  basis.  The  Secretary 
expects  to  amend  the  EDGAR  selection 
criteria  in  the  future  and  will  consider 
this  comment  in  developing  the  new 
selection  criteria. 
Changes:  None. 

Comment:  One  commenter  expressed 
opposition  to  the  provision  that  would 
aUow  the  Secretary  to  establish  without 
public  comment  annual  funding 
priorities  that  are  specified  in  a  program 
statute  or  selected  from  allowable 
activities  specified  in  a  program  statute. 
The  commenter  believed  th^  it  would 
be  important  for  the  public  to  be  able  to 
comment  on  the  establishment  of 
annual  priorities  to  alert  the  Secietary  to 
important  issues  within  States  tiiat 
mi^t  require  changing  a  proposed     <~ 
priority.  - 

Discussion;  The  Secretary  believes 
that  creating  the  option  for  the 
Department  to  establish  certain  annual, 
funding  priorities  without  p)d)lic  ;\ 

comment  will  allow  the  Departm«it  to  ^ 
award  grants  more  quickly  and  at  a  time 
more  convenient  and  useful  to  potnmal 
grantees.  The  Secretary  believes  that 
public  comment  on  these  types  of 
priorities  would  be  minimal.  For  those 
priorities  specified  in  the  ai^orizing 
statute,  public  comment  would  be 
limited  to  the  way  the  Department 
implements  the  statutory  priority,  e.g., 
what  weight  to  give  to  the  priority  or 
how  to  choose  among  priorities. 
Statutory  priorities,  moreover,  are 
established  through  the  legislative  ^    , 
process,  which  provides  for  "",'*. 

participation  and  comment  from  the 
public.  In  establishing  priorities,  the 
Department  will  continue  to  be  guided 
by  information  generated  during  the 


legislative  process,  the  Department's 
experience  in  administering  its 
programs,  and  feedback  from  customers, 
grantees  and  others,  llie  Secretary  has 
balanced  the  benefits  to  all  grant 
recipients  of  a  speedier  and  more 
efficient  grant  making  process  against 
the  loss  of  the  public's  opportunity  to 
provide  formal  comment  in  these 
limited  circumstances  and  has 
determined  that  the  benefits  outweigh 
the  disadvantages. 

Otanges:  None. 
Paperw(M-kRednctiimActofl995  . 

These  amendments  have  been 
examined  imder  the  Paperworin 
Reduction  Act  of  1995  and  have  been 
foimd  to  contain  no  information 
collection  requirements. 

Intergovernmental  Review 

Some  of  the  programs  that  would  be 
affected  by  these  regulations  are  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  The  obiective  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  dociunent  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Sobjects  in  34  CFR  Part  75 

Administrative  practice  and 
procedxue.  Continuation  funding. 
Education,  Grant  programs— education. 
Grants  administration,  Incorporation  by 
reforence.  Performance  reports, 
~  Reporting  and  recordkeeping 
requirements.  Unobligated  funds. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 
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Dated:  December  S,  1995. 
Ridiard  W.  Riley. 
Secretary  of  Education. 

The  Secretary  amends  part  75  of  Title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  75— DIRECT  GRANT 
PROGRAMS 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1221e-3  and  3474, 
unless  otherwise  noted. 

2.  Section  75.1  is  amended  by  revising 
the  Note  to  read  as  follows: 

f7S.1    Programs  to  which  part  75  applies. 

•  •        •        •       • 

Note:  See  part  76  for  the  general 
regulations  that  apply  to  programs  that 
allocate  funds  among  eligible  States.  For  a 
description  of  the  two  kinds  of  direct  grant 
programs  see  $  75.200.  Paragraph  (b)  of  that 
section  describes  discretionary  grant 
programs.  Paragraph  (c)  of  that  section 
describes  formula  grant  programs.  Also  see 
§§  75.201,  75.209,  and  75.210  for  the 
selection  criteria  for  discretionary  grant 
programs  that  do  not  have  implementing 
regulations  or  whose  implementing 
r^ulations  do  not  include  selection  criteria. 

178.101    [Amended] 

3.  Section  75.101  is  amended  by 
removing  paragraph  (c). 

4.  Section  75.105  is  amended  by 
removing  the  word  "or"  following 
paragraph  (b](2)(ii),  replacing  the  period 
at  the  end  of  paragraph  (b)(2)(iii)  with 

a  semicolon,  adding  new  paragraphs 
(b)(2)(iv)  and  (b)(2)(v),  and  revising  the 
fint  sentence  in  paragraph  (cM2)(i)  to 
read  as  follows: 

I7S.106   Annual  priorltlea. 

•  •       •       •       • 

(b)«  •  • 

(2)«  •  • 

(iv)  The  program  statute  requires  or 
authorizes  the  Secretary  to  establish 
specified  priorities;  or 

(v)  The  annual  priorities  are  chosen 
from  allowable  activities  specified  in 
the  program  statute. 

(cj*  •  • 

(2)*  •  * 

(i)  The  Secretary  may  award  some  or 
all  bonus  points  to  an  application 
depending  on  the  extent  to  which  the 
application  meets  the  priority.  *  *  * 

5.  Section  75.200  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 


f7S.200    How appHcattone fornew grants 


for  hmding;  standards  for  use  of 
cooperative  agieements. 

•  •       •       •       • 

(b)*  *  • 

(3)  If  a  discretionary  grant  program 
does  not  have  implementing  regulations 
or  has  implementing  regulations  that  do 
not  include  selection  criteria,  the 
Secretary  uses  one  of  the  following  to 
evaluate  applications  for  pew  grants 
under  the  program: 

(i)  Selection  criteria  established  under 
§  75.209. 

(ii)  Selection  criteria  in  §  75.210. 

(iii)  A  combination  of  selection 
criteria  established  imder  §  75.209  and 
selection  criteria  in  §  75.210. 

•  •        *        •        • 

6.  Section  75.201  is  revised  to  read  as 
follows: 

175.201    How  to  use  the  selection  criteria. 

(a)  If  points  are  assigned  to  the 
selection  criteria,  the  Secretary  informs 
applicants  of— 

(1)  The  total  possible  score  for  all  of 
the  criteria  for  a  program;  and 

(2)  The  maximum  possible  score  for 
eech  criterion. 

(b)  If  no  points  are  assigned  to  the 
selection  criteria,  the  Secretary 
evaluates  each  criterion  equally. 

(Authcnity:  20  U.S.C  1221e-3  and  3474) 

7.  A  new  §  75.209  is  added  to  read  as 
follows: 

§75,209   Selection  criteria  baaed  on 
statutory  provMons. 

(a)  If  a  discretionary  grant  program 
does  not  have  implementing  regulations 
or  has  implementing  regulations  that  do 
not  include  selection  criteria,  the 
Secretary  may  evaluate  applications 
by- 

(1)  Establishing  selection  criteria 
based  on  statutory  provisions  that  apply 
to  the  authorized  program,  which  may 
include,  but  are  not  limited  to — 

(i)  Specific  statutory  selection  criteria; 

(ii)  Allowable  activities; 

(iii)  Application  content 
requirements;  or 

(iv)  Other  pre-award  and  post-award 
conditions;  and 

(2)  Assigning  the  maximum  possible 
score  fat  each  of  the  criteria  established 
under  paragraph  (a)(1)  of  this  section. 

(b)  The  Secretary  evaluates  an 
application  by  determining  how  well 


the  project  proposed  by  the  applicant 
meets  each  statutory  provision  selected 
under  paragraph  (a)(1)  of  this  section. 

Example:  If  a  program  statute  requires  that 
each  application  address  how  the  applicant 
will  serve  the  needs  of  limited  English 
proficient  children,  under  §  75.209  the 
Secretary  could  establish  a  criterion  and 
evaluate  applications  based  on  how  well  the 
applicant's  proposed  project  meets  that 
statutory  provision.  The  Secretary  might 
decide  to  award  up  to  10  points  for  this 
criterion.  Applicants  who  have  the  best 
proposals  to  serve  the  needs  of  limited 
English  proficient  children  would  score 
highest  under  the  criterion  in  this  example. 
(Authority:  20  U.S.C  1221e-3  and  3474) 

8.  Section  75.210  is  amended  by 
revising  the  heading,  removing 
paragraphs  (a)  and  (c),  removing  the 
point  designations  following  the 
italicized  headings  in  paragraphs  (b)  (1), 
(2).  (3).  (4).  (5).  (6).  and  (7).  adding 
undesignated  introductory  text, 
removing  "The  criteria — "  in  paragraph 
(b),  and  redesignating  paragraphs  (b)(1), 
(b)(1)  (i)  and  (ii).  (b)(2).  (b)(2)(iHiv). 
(b)(3),  (b)(3)(iHvi).  (b)(4).  (b)(4){i)(A)- 
(D),  (b)(4)(ii)  (A)  and  (B).  (b)(5),  (b)(5)  (i) 
and  (ii),  (b)(6),  (b)(6)  (i)  and  (ii),  and 
(b)(7]  as  paragraphs  (a),  (a)  (1)  and  (2), 
(b),  (b)(lH4),  (c).  (c)(lH6),  (d), 
(d)(l)(iHiv),  (d)(2)  (i)  and  (ii),  (e),  (e)  (1) 
and  (2),  (f),  (f)  (1)  and  (2),  and  (g), 
respectively,  to  read  as  follows: 

175.210    General  selection  criteria. 

The  Secretary  may  use  one  or  more  of 
the  following  selection  criteria,  together 
with  one  or  more  criteria  established 
under  §  75.209,  if  any,  to  evaluate 
applications  for  new  grants  under  a 
discretionary  grant  program: 

(a)  Meeting  the  purposes  of  the 
authorizing  statute.  *  *  * 

(b)  Extent  of  need  for  the  project. 

•  •  * 

(c)  Plan  of  operation.  *  *  * 

id)  Quality  of  key  personnel."  *  * 

(e)  Budget  and  cost  effectiveness. 

•  •  • 

(f)  Evaluation  plan.  •  •  * 

[gi  Adequacy  of  resources.  *  *  * 
(Authority:  20  U.S.C  1221e-3  and  3474) 
(FR  Doc  95-30127  Filed  12-11-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMMISTRAT10N  I 

NATK3NAL  AEROtMUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  6  and  26 
[FARCm»9»-903] 
RIN  9000-nAQ77 

Federal  Acquisition  Regulation; 
Disaster  Relief  Act 

AGENCIES:  Departmait  of  Defense  (DOO), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  address 
competition  requiretnents  for 
acquisitions  of  major  disaster  or 
emergency  assistance  activities.  This 
regulatory  action  was  not  subject  to 
Office  of  Managemeht  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  February  12, 1996  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADOflESSES:  Commeiits  should  be 
submitted  to:  Generf  1  Services 
Administration,  FA|t  Secretariat  (VRS)* 
18th  and  F  Streets.  filW.,  Room  4037, 
Washington,  DC  204|05.  ." 

Please  cite  FAR  cqse  93-303  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:    Ms. 
Linda  Klein  at  (202)501-3775  in 
reference  to  this  FA|t  case.  For  general 
information,  contactithe  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405.  (202)  501-4755. 
Please  cite  FAR  casd  93-303. 

SUPPLEMENTARY  INFOMMATION: 

A.  Background 

Section  5150  of  thp  Robert  T.  Stafford 
Disaster  Relief  and  I  mergency 


Assistance  Act  (42  U.S.C.  5121.^  seq,) 
establishes  a  preference  for  local  sources 
in  the  award  of  Federal  contracts  ba 
major  disaster  or  emergency  assistance 
activities.  This  proposed  rule  amends 
FAR  parts  6  and  26  to  reflect  the 
requirements  of  Section  5150. 

B.  Regulatory  Flexibility  Aet 

The  proposed  rule  is  not  expected  to 
have  significant  economic  impact  on  ^  • 
substantial  number  of  small  oititiBS 
within  the  meaning  of  the  Regulatory  ~ 
Flexibility  Act,  5  U.S.C.  601  et  seq. 
because  the  rule  only  applies  to 
acquisitions  conducted  during  the  ttsm 
of  a  Presidential  declaratiotl  of  major 
disaster  or  emergency.  An  Initu^       *:^ 
Regulatory  Flexibility  Analysis  has,    V 
therefore,  not  been  peifermed. 
Comments  are  invited  fit>m  small 
businesses  and  otherinterested  parties. 
Comments  from  small  entitiea 
concerning  the  affected  FAR  subparts 
will  be  considered  in  accordance  with 
Section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
FAR  case  93-303  in  correspondence. 

C  Paponvoiic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  mle 
does  not  impose  any  information 
collection  requirements  which  require 
the  approval  of  the  Office  oi 
Management  and  Budget  under  44 
U.S.C  3501.  et  seq. 

List  (tf  Subjects  in  48  CFR  Parts  6  end 

Govenunent  prociirement.'       «       \! 

Dated:  December  7, 1995.      /;^»*  ?"^     ^' 
C  Allen  Olson.  :^  "^     ^^ 

Director,  Office  of  Federal  Acquisition  Pomj. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  6  and  26  be  amended  as  set  forth 
below: 

PART  ft-«OMPETmON 
REQUIREMENTS 

1.  The  authority  citation  for  48  CFR 
Parts  6  and  26  continues  to  read  as 
follows: 

Authority.  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 


Si 


2.  Section  6.302-5  is  amended  by 
removing  "or"  bom  the  end  of 
paragraph  (b)(3);  removing  the  period 
bom  the  end  of  paragraph  (b)(4)  and 
inserting  ";  or";  and  adding  paragraph 
(b)(5)  to  read  as  follows: 

6.M2-5    Authorized  or  required  by  statute. 

•        *        •        •        • 

(b)»  •  * 
'  (5)  TheHobert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act — 
42  U.S.C.  5150  (see  subpart  26.2). 


PART  26— OTHER  SOCIOECONOMIC 
PROGRAMS 

'3.  Subpart  26.2  is  added  to  read  as 
follows: 

Subpart  26.2— Disaster  or  Emergency 
Assistance  Activities 

26.200  Scope  of  subpert 

This  subpart  implements  42  U.S.C. 
5150,  which  provides  a  preference  for 
local  organizations,  firms,  and 
individuals  when  contracting  for  major 
disaster  or  emergency  assistance 
activities  (see  6.302-5). 

26.201  Policy. 

(a)  When  contracting  for  major 
disaster  or  emergency  assistance 
activities  under  this  subpart,  such  as 
debris  clearance,  distribution  of 
supplies,  or  reconstruction,  preference 
shall  be  given,  to  the  extent  feasible  and 
practicable,  to  those  organizations, 
firms,  or  individuals  residing  or  doing 
business  primarily  in  the  area  affected 
by  such  major  disaster  or  emergency. 

(b)  The  authority  to  provide 
preference  under  this  subpart  applies 
only  to  those  acquisitions,  including 
those  which  do  not  exceed  the 
simplified  acquisition  threshold, 
conducted  during  the  term  of  a  major 
disaster  or  emergency  declaration  made 
by  the  President  of  the  United  States 
under  authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
As«stance  Act  (42  U.S.C.  5121,  et  seq.). 

[PR  Doc.  95-30247  Filed  12-11-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

R«oonf  of  D«cMon;  Tritium  Supply 
WMi  iwcydHi9  riuyiBiiiniaiic 
Envtronnientri  lmp#et  StatMnant 

AQENCV:  Depertmmli  of  Energy. 
action:  Record  of  Decision:  Selection  of 
Tritium  Supply  Tecknology  and  Siting 
of  Tritiiim  Supply  aad  Recycling 
Facilities. j 

SUMMARY:  The  Depa^ent  of  Energy 
(EK^)  is  issuing  thiaj  Record  of  Decision 
regarding  DCK's  proposal  for  Tritium    ' '' 
Supply  and  Recyclii)g  Facilities.  The 
Department  is  making  three 
simultaneous  decisiens.  First,  the 
Department  will  pursue  a  dual  track  on 
the  two  most  promising  tritium  supply 
alternatives:  to  initiate  purchase  of  an 
existing  commercial  ireactor  (operating 
or  partially  complete)  or  irradiation 
services  with  an  option  to  purchase  the 
reactor  for  conversion  to  a  defense 
facility:  and  to  design,  build,  and  test 
critical  components  Of  an  accelerator 
system  for  tritium  production.  Within  a 
tlnee-year  period,  the  Department 
would  select  one  of  Oie  tracks  to  serve 
as  the  primary  souros  of  tritium.  The 
other  tdtemative,  if  feasible,  would  be 
developed  as  a  backiup  tritium  source. 
Second,  the  Savannah  River  Site  is 
selected  as  the  location  for  an 
accelwator,  should  one  be  built.  Third, 
the  tritium  recycling  facilities  at  the 
Savannah  River  Siteiwill  be  upgraded 
and  consolidated  to  iupport  both  of  the 
dual  track  options.  If  the  commercial 
reactor  alternative  is  selected  as  the 
primary  source,  a  tritium  extraction 
facility  will  also  be  qonstructed  at  the 
Savaimah  River  Site.  The  environmental 
analysis  to  support  this  decision  was 
issued  by  the  Etepartment  in  the  Final 
Programmatic  Envireiunental  Impact 
Statement  for  Tritiu^i  Supply  and 
Recycling  (PUS)  DOE/EIS-0161 
(October  1995).  The  PEIS  identified  the 
dual-track  strategy  described  above  as 
the  preferred  technology  alternative. 
The  Savannah  RivenSite  was  identified 
as  the  preferred  site  For  an  accelerator, 
and  the  site  for  the  upgrade  and 
consolidation  of  existing  recycling 
facilities.  The  Department  has  decided 
to  implement  the  preferred  alternatives. 
FOR  FURTHER  MFORMlkTION  CONTACT: 
Further  information  on  the  Final 
Programmatic  Environmental  Impact 
Statement  can  be  obtained  by  calling 
800-776-2765,  or  writing  to:  Stephen 
M.  Sohinki,  Directoij,  Office  of 
Reconfiguration.  TyPi-25,  U.S. 
Department  of  Ener^,  P.O.  Box  3417, 
Alexandria,  VA  223112. 

Information  on  thi  Department  of 
Energy  National  Environmental  Policy 


Act  process  can  be  obtained  by 
contacting:  Carol  M.  Borgstrom, 
Director.  Office  of  NEPA  Policy  and 
Assistance,  EH-42,  U.S.  Depaite«it  of 
Energy,  1000  Independence  Ave.  SW.. 
Washington  DC  20585.  Telephone:  (202) 
586-4600  or  (800) 472-2756. 
SUPPt^MENTARY  INFORMATION:  The 

Department  of  Energy  has  prepared  this 
Record  of  Decision  pursuant  to  the 
Council  on  Enviroiunental  Quality 
(CEQ)  Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  (40 
CFR  Parts  1500-1508)  and  the 
Department  of  Energy  regulations 
implementing  the  National 
Environmental  I'olicy  Act  (10  CFR  Part 
1021).  This  Record  of  Decision  is  based 
on  the  Final  Programmatic 
Environmental  Impact  Statement  for 
Tritium  Supply  and  Recycling  (DOE/ 
EIS-0161,  October  1995)  and  the 
Technical  Reference  Report  for  Tritium 
Supply  and  Recycling  (DOE/DP-0134. 
October  1995).  The  Technical  Reference 
Report  summarizes  schedule, 
production  assurance  and  cost  data  and 
presents  the  results  of  the.imcertainty 
analysis.  Several  comments  and  a  report 
bova  Congress  were  received  after  the 
documents  listed  above  were  published. 
This  additional  information  was  taken 
into  consideration  in  preparing  this 
Record  of  Decision. 

In  January  1091,  the  Department 
announced  it  would  prepare  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  examining  alternatives 
for  the  reconfiguration  of  the 
Department's  nuclear  weapons  complex. 
The  firamework  for  the  Reccmfisuration 
PEIS  was  described  in  the  Nudaar 
Weapons  Complex  Reconfiguration 
Study  (IX%/DP-0083),  issued  in 
January  1991.  A  Notice  of  Intent  to 
prepare  the  PEIS  was  published  in  the 
Federal  Register  on  February  11, 1991 
(56  FR  5590).  The  purpose  of  the  ROS 
was  to  establish  the  locations  for  future 
weapons  complex  missions.  The 
missions  to  be  analyzed  included 
plutonium  and  uranium  component 
fabrication  and  processing,  weapims 
assembly  and  disassembly,  high 
explosive  production,  tritium  recycling, 
and  nonnuclear  component  fabrication. 

At  the  time  the  Reconfiguration  PEIS 
was  begun,  technology  and  siting 
alternatives  for  a  new  tritium  supply 
facility  were  being  examined  in  a 
separate  New  Production  Reactor 
Capacity  Environmental  Impact 
Statement.  On  September  27. 1991, 
President  Bush  announced  an  initiative 
to  reduce  the  Nation's  nuclear  weapons 
stockpile.  In  response  to  this  initiative, 
the  need  for  new  facilities  was  delayed 


and  the  Department  annoimced,  on 
November  1, 1991,  that  it  would  delay 
decisions  on  the  new  production  reactor 
technology  and  siting  and  include  the 
environmental-analysis  for  a  new 
tritium  production  source  in  the 
Reconfiguration  PEIS.  The  I>epartment's 
intent  to  incorporate  the  New 
Production  Reactor  capacity  analysis 
into  the  Reconfiguration  PEIS  was 
published  in  the  Federal  Register  on 
November  29, 1991  (56  FR  60985). 

In  June  1992,  the  United  States  and 
Russia  aimounced  an  arms  reduction 
agreement  which  was  signed  in  January 
1993  as  the  START  11  Protocol.  This 
agreement  caused  the  most  significant 
reductions  to  date  in  planned  future 
weapons  stockpiles  of  both  nations.  It 
also  provided  the  Department  with  the 
opportunity  to  consider  a  much  smaller 
weapons  complex  than  previously 
envisioned.  Therefore,  the  Department 
determined  that  it  was  necessary  to 
reevaluate  the  Recmfiguration  Program 
to  insure  that  alternatives  which 
reflected  requirements  of  a  greatly 
downsized  nuclear  weapons  stodipile 
would  be  assessed  in  the  PEIS.  On  July 
23, 1993,  a  revised  Notice  of  Intent  was 
published  in  the  Fedovl  Register  (58 
FR  39528)  which  described  a  smaller, 
more  integrated  nuclear  weapons 
complex.  Additionally,  long-term 
storage  alternatives  for  plutonium  and 
uranium  were  added  to  the  analysis.  As 
a  result  of  this  reevaluation  and  public 
comment,  the  Department  published  a 
notice  in  the  October  28, 1994,  Federal 
Register  (59  FR  54175),  that  would 
separate  the  Reconfigiu^tion  PEIS  into 
two  separate  analyses:  the  Tritium 
Supply  and  Recycling  PEIS  and 
Stockpile  Stewardship  and  Management 
PEIS. 

On  March  1, 1995  the  Department 
issued  a  Draft  Progranunatic 
Environmental  Impact  Statement  for 
Tritium  Supply  and  Recycling  (DOE/ 
EIS-0161)  which  presented  an  analysis 
of  the  environmental  impacts  of  the 
proposed  action  and  alternatives.  In  the 
Draft  PEIS,  the  Department  indicated 
that  the  use  of  a  commercial  reactor  was 
not  a  reasonable  long-term  tritium 
supply  alternative  due  to  concerns 
about  the  use  of  civilian  reactors  for 
military  purposes.  However,  the  Draft 
PEIS  evaluated  the  impacts  associated 
writh  the  iise  of  a  commercial  reactor  to 
make  tritium,  whether  such  a  reactor 
were  used  as  a  contingency  source  of 
tritium  in  the  event  of  a  national 
emergency,  or  the  Department  chose  to 
purchase  an  existing  reactor  and  convert 
it  to  a  defense  facility  for  long-term 
tritium  supply.  Comments  received 
during  the  agency  and  public  review  of 
the  Draft  PEIS  asserted  that  the  use  of 
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an  existing  commercial  reactor  had  the 
potential  to  be  the  lowest  cost  option 
and  indicated  confusion  as  to  whether 
purchase  of  a  commercial  reactor  or 
irradiation  services  bom  a  privately 
owned  reactor  were  treated  as 
reason^le  alternatives  capable  of 
meeting  Icmg-term  tritium  requirements. 
Tliese  comments  and  concerns 
prompted  the  Department  to  issue  a 
Federal  Register  aimoimcement  on 
August  25, 1995  (60  FR  44327)  in  which 
the  Department  reopened  the  comment 
period  for  21  days  regarding  its 
intention  to  treat  both  the  purchase  of 
irradiation  services  and  the  purchase  of 
an  existing  or  partially  completed 
reactor  as  reasonable  alternatives  for 
long-term  tritium  supply.  Tlie 
Department  summarized  all  comments 
received  from  both  conunent  periods, 
prepared  responses  to  the  summaries, 
made  revisions  to  the  PEIS  based  on  the 
comments,  and  identified  its  preferred 
alternative.  The  Notice  of  AvailabiUty  of 
the  Final  Programmatic  Environmental 
Impact  Statement  was  published  in  the 
Federal  Register  on  October  27, 1995 
(60  FR  55021). 

Comments  have  been  received  since 
the  Notice  of  Availability  was  published 
asserting  that  there  are  errors  in  the 
analysis  of  cost,  schedule  and 
production  assurance,  especially 
regarding  a  new  large  Advanced  Light 
Water  Reactor.  Comments  were  also 
received  regarding  the  multipurpose 
reactor  concept,  and  the  use  of  the  Fast 
Flux  Test  Facility  at  the  Department's 
Hanford  site  to  produce  tritium.  These 
comments  are  addressed  in  a 
subsequent  section  of  this  Record  of 
Decision. 

Alternatives  Considered 

Proposed  Action:  The  Department  of 
Ener^  proposes  to  provide  tritium 
supply  and  recycling  facilities  for  the 
Nation's  Nuclear  Weapons  Complex. 
Tritium,  a  radioactive  isotope  of 
hydrogen,  is  produced  in  nature,  but  in 
very  small  amoimts.  Therefore,  since  it 
is  an  essential  component  of  every 
warhead  in  the  current  and  projected 
U.S.  nuclear  weapons  stockpile,  the 
amounts  required  must  be  man-made. 
Tritium  decays  at  a  rate  of 
approximately  5.5  percent  per  year  and 
must  be  replaced  periodically  as  long  as 
the  Nation  relies  on  a  nuclear  deterrent. 
Ciurently,  the  Department  does  not  have 
the  capability  to  produce  the  required 
amounts  of  tritium.  The  Department 
needs  a  capability  that  can  produce 
tritium  to  meet  the  requirements  set 
forUi  in  the  1994  Nuclear  Weapons 
Stockpile  Plan,  the  latest  official 
guidance.  These  requirements  have  been 
defined  as  a  steady-state  mode  of  3/16 


of  the  goal  amount  previously 
established  for  a  nuclear  reactor  under 
the  Department's  New  Production 
Reactors  (NPR)  program.  The  tritium 
supply  source  should  also  be  capable  of 
producing  3/8  of  NPR  goal  amoimt  if 
necessary  either  to  eliminate  inventory 
shortfalls  or  to  support  a  larger  stockpile 
size.  The  Department  is  currently 
meeting  tritium  requirements  for  the 
stockpile  by  utilizing  tritium  recycled 
from  dismantled  weapons.  Ratification 
of  the  START  II  Protocol  would  mean 
that  new  tritium  would  be  required  by 
approximately  2011.  The  ability  to  meet 
an  earlier  date,  if  stockpile  requirements 
should  change,  was  also  analyzed. 

New  tritium  would  be  supplied,  in 
either  a  reactor  or  accelerator,  by 
irradiating  target  materials  with 
neutrons  and  subsequently  extracting 
the  tritium  in  pure  form  for  its  use  in 
nuclear  weapons.  The  tritium  recycling 
process  consists  of  recovering  residual 
tritium  from  weapons  components, 
purifying  it,  and  refilling  weapons 
components  with  pure  tritium.  The 
Department's  tritium  recycle  facilities 
are  located  at  the  Savaimah  River  Site 
(SRS)  near  Aiken,  SC. 

Four  technology  alternatives  were 
evaluated  for  a  new  supply  facility — a 
heavy  water  reactor,  an  advanced  light 
water  reactor^-both  large  (1,300  MWe) 
and  small  (600  MWe);  a  modular  high 
temperature  gas-cooled  reactor;  and  a    . 
linear  accelerator.  Emerging  design 
options  for  the  heavy  water  reactor  and 
the  modular  high  temperatiu«  gas- 
cooled  reactor  were  also  reviewed.  The 
advanced  light  water  reactor  and 
modular  high  temperature  gas-cooled 
reactor  alternatives  were  also  evaluated 
as  to  the  potential  use  of  fuel  fabricated 
from  plutonium  excess  to  weapons 
program  requirements  while 
simultaneously  producing  tritiiun  and 
electricity  (the  so-called  "multipurpose 
reactor").  Five  sites  were  evaluated  for 
a  new  facility — the  Idaho  National 
Engineering  Laboratory  (INEL),  near 
Idaho  Falls,  ID;  the  Nevada  Test  Site 
(NTS),  near  Las  Vegas,  NV;  the  Oak 
Ridge  Reservation  (ORR),  Oak  Ridge, 
TN;  the  Pant  ex  Plant  (Pantex),  Amarillo, 
TX;  and  SRS.  The  Department  also 
evaluated  the  use  of  existing 
commercial  light  water  reactors,  either 
through  purchase  of  an  existing  or 
partially  completed  reactor  that  would 
be  converted  for  the  production  of 
tritium  or  through  purchase  of 
irradiation  services  from  a  privately 
owned  reactor.  The  purchase  of  an 
existing  or  partially  completed  reactor 
would  allow  the  Department,  should  it 
choose  to  do  so,  to  implement  the 
multipurpose  reactor  concept.  Such  use 
is  evaluated  in  the  Final  PEIS  and  the 


Technical  Reference  Report. 
Additionally,  in  accordance  with  CEQ 
regulations,  the  no  action  alternative 
(not  providing  a  new  supply  of  tritium) 
was  evaluated. 

Tritium  recycling  alternatives 
evaluated  included  no  action  (utilizing 
existing  facilities  at  the  Savannah  River 
Site  with  no  upgrades  or  consolidation), 
consolidation  and  upgrading  of  the 
existing  facilities,  or  construction  of 
new  recycling  facilities  to  be  collocated 
with  a  new  tritium  supply  facility  if  the 
Savannah  River  Site  were  not  chosen  as 
the  site  for  a  new  tritium  supply  facility. 
The  consolidation  and  upgrading  of  the 
Savaimah  River  Site  recycling  facilities 
would  support  either  a  new  tritium 
supply  fecility  (if  constructed  at  the 
Savannah  River  Site)  or  the  use  of  an 
existing  commercial  reactor  (if  a 
commercial  reactor  were  ultimately 
selected  as  a  long-term  tritium  supply 
source  or  became  necessary  as  a 
contingency  soiirce  of  tritium).  In 
addition,  a  new  tritium  extraction 
facility  would  be  constructed  at  the 
Savannah  River  Site. 

Tritium  Supply  Technology 
Alternatives 

This  section  describes  each  of  the 
alternatives.  The  size  of  the  facilities, 
land  area  requirements,  and 
construction  and  operation  workforces 
are  presented. 

1.  No  Action:  No  Action  is  presented 
for  comparison  with  the  action 
alternatives.  Under  No  Action,  the 
Department  would  not  establish  a  new 
tritium  supply  capability,  the  current 
inventory  of  tritium  would  decay,  and 
the  Department  would  eventually  not 
meet  stockpile  requirements  for  tritium. 

Construct  and  Operate  New  Facilities 

2.  Accelerator  Production  of  Tritium 
(APT):  An  APT  would  accelerate  a 
proton  beam  in  a  long  tuimel  toward 
one  of  two  target/blanket  assembUes 
located  in  separate  target  stations.  Such 
an  accelerator  would  be  approximately 
4,000  feet  in  length  and  would  be 
housed  in  a  concrete  tuimel  buried  40 
to  50  feet  imderground.  It  would  require 
approximately  550  MWe  of  electricity 
during  peak  production  periods  (to  meet 
the  3/8  requirement)  and  355  MWe  to 
produce  the  steady-state  requirement  (to 
meet  the  3/16  requirement)  of  tritium.  In 
addition  to  the  accelerator,  the  facility 
would  include  a  klystron  manufacturing 
and  remanufacturing  building  as  well  as 
waste  treatment,  maintenance, 
operation,  and  administrative  buildings, 
and  a  security  infrastructure.  Two  target 
types  are  being  analyzed,  a  helium-3 
target  which  uses  helium-3  gas  to  make 
tritium  or  a  spallation-induced  lithium 
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conversion  (SILC)  tstget  wtiich  uses 
littaium-6  to  make  tritium.  The  facilities 
requiied  for  the  helitim-3  taiget  include 
taigBt  Csbrication  an^  target  processing 
(including  extractioi)  biUldings. 
Facilities  for  the  SSLJP  target  include 
target  fabrication,  target  processing,  and 
tritium  extraction  buildings.  The  APT 
complex  would  cov^  approximately 
173  acres.  Constructton  would  take 
approximately  5  years  and  require 
approximately  2,760  wori^ers  during  the 
peak  construction  y#ar.  Operation  of  the 
APT  would  require  fpproximately  624 
woricers. 

3.  Advanced  Ugh^  Water  Reactor 
(ALWR):  The  ALWRiwould  be  a  high 
temperature,  high  paessure  reactor 
whose  primary  purppse  would  be  to 
produce  tritium,  buti  which  would  also 
generate  substantial  Amounts  of 
electricity.  There  are  two  options  for  the 
ALWR  technology:  A  large  ALWR  (1.300 
MWe)  and  a  small  ^WR  (600  MWe). 
Both  options  use  Ug|t  (regular)  water  as 
the  reactor  coolant  and  moderator,  and 
include  a  power  conji^ersion  facility  as 
an  integral  part  of  the  design.  The 
design  of  the  ALWR  complex  would 
include  an  interim  spent  fuel  storage 
building,  a  waste  treatment  facility,  a 
tritium  target  processing  fadUty, 
warehouses,  and  seciirity  infrastructure. 
Fuel  rods  would  be  |>urchased  from 
commercial  suppliets. 

Lane  ALWB:  the  large  ALWR 
complex  would  require  approximately 
350  acres.  Construction  would  take 
approximately  6  years  and 
approximately  3.500  woricers  during  the 
peak  construction  year.  Operation 
would  require  appnfdmately  830 
workers. 

Small  ALWR:  The  small  ALWR 
complex  would  alsoiequire 
approximately  350  acres.  Construction 
would  take  approximately  5  years  and 
require  approximately  2,200  workers 
during  the  peak  construction  year. 
Operation  would  rei)uire  approximately 
500  workers. 

4.  /feovy  Water  Repctor  (HWR):  The 
HWR  would  be  a  low  pressure,  low 
temperature  reactor  whose  sole  purpose 
would  be  to  produce  tritium.  The  HWR 
uses  heavy  water  (i.e.  deuterium  oxide) 
as  the  reactor  coolant  and  moderator. 
Because  of  the  low  temperature  of  the 
exit  coolant,  a  power  conversion  system 
designed  to  producei  electrical  power  as 
an  option  would  not  be  fisasible.  The 
conceptual  design  of  the  HWR  complex 
includes  a  fuel  and  target  fabrication 
facility,  a  tritium  target  processing 
building,  an  interim  Spent  fuel  storage 
building,  a  general  services  building, 
and  security  infrastructure.  The  HWR 
complex  would  cov9  approximately 
260  acres.  Construction  would  take 


somewhat  less  than  8  years  and  require 
approximately  2.320  workos  during  the 
peak  construction  year.  Operation 
would  require  approximately  930 
workers. 

Small  Advanced  HWR:  The  small 
advanced  HWR  is  an  emerging  design 
variation  of  the  HWR  The  design  output 
of  the  small  advanced  HWR  would  be 
470  MWt  ctnnpaied  to  990  MWt  for  the 
HWR  It  would  have  the  same 
configuration  of  support  buildings 
although  they  would  be  somewlut 
smaller.  The  design  could  be  developed 
to  produce  tritiiun  to  meet  steady-state 
tritium  requiremmts,  or  modified  to 
meet  peak  capacity  requiremmits.  The 
total  area  required  for  the  complex 
would  be  150  to  170  acres.  Construction 
would  take  approximately  5  years  and 
require  approximately  1,800  workers 
during  the  peak  year  of  construction.  An 
opwational  workforce  has  not  been 
estimated. 

5.  Modu7arHie/i  Temperature  Gas- 
Cooled  Reactor  (MHTGR):  The  MHTGR 
would  be  a  high  temperature,  moderate 
pressure  reactor  whose  primary  purpose 
would  be  to  produce  tritiiun,  but  which 
would  also  generate  substantial  amounts 
of  electricity.  The  MHTGR  would  use 
helium  gas  as  a  core  coolant  and 
graphite  as  a  moderator.  A  steam  cycle 
MHTGR  would  use  a  heat  converter  to 
transfer  the  heat  from  the  helium 
coolant  to  faedwater  producing  super- 
heated steam  which  is  then  used  to 
drive  a  turbine  in  the  production  of 
electricity. 

The  steam  cycle  MHTGR  requires 
three  350  MWt  reactors  to  produce  the 
maximum  (3/8)  requirement  of  tritium. 
Because  of  the  high  temperatiire  of  the 
exit  coolant,  a  power  conversion  facility 
designed  to  produce  electricity  is  an 
intef^  part  of  the  design.  The  design 
of  the  MHTGR  complex,  in  addition  to 
the  three  reactors,  includes  a  fuel  and 
target  falmcation  facility,  a  tritium  target 
processing  facility,  helium  storage 
buildings,  waste  treatment  facilities, 
interim  spent  fuel  storage  facility, 
general  services  building,  security 
infrastructure,  and  power  conversion 
facility.  The  MHTGR  complex  would 
cover  approximately  360  acres. 
Construction  of  the  MHTGR  would  take 
about  9  years  and  require  approximately 
2,210  workers  during  the  peak 
construction  period.  Operation  would 
reouire  approximately  910  workers. 

Direct  Cycle  MHTGR:  A  direct  cycle 
MHTGR  is  an  emerging  design  variation 
of  the  steam  cycle  MHTGR.  In  this 
design  the  primary  helium  coolant 
drives  a  turbine  generator  through  a  gas- 
compression/gas-expansion,  heating/ 
cooling  cycle.  Two  600  MWt  direct 
cycle  reactors  would  be  needed  to 


produce  the  maximum  (3/8) 
requirement  of  tritium.  The  support 
facilities,  resource  requirements,  and 
environmental  impacts  of  the  direct 
cycle  NffilTGR  are  similar  to  the  steam 
cycle  MHTGR  A  two  reactor  direct 
(^de  MHTGR  would  require  fewer 
operating  personnel  than  the  three 
module  steam  cycle  MHTGR 

Use  Existing  Reactors 

6.  Existing  Commercial  Reactors:  The 
purchase  by  the  Department  of  an 
existing  operating  reactor,  the  purchase 
of  a  partially  completed  reactor,  or  the 
purdiase  of  irradiation  services  from  a 
commercial  power  reactoris)(with  an 
option  to  purchase  the  reactor)  are  the 
three  options  evaluated  which  utilize 
existing  facilities.  Commercial  light 
water  reactors  use  both  pressurized 
water  and  boiling  water  technologies. ,:, 
The  Department  has  conducted 
significant  development  work  on  tritium 
targets  for  pressurized  water  reactors. 
Significant  additional  development 
work  would  likely  be  required  to 
develop  a  target  for  a  boiling  water 
reactor.  The  Departmmit  plans  to 
proceed  with  development  of  the  target 
for  the  pressurized  water  reactor,  but 
has  not  ruled  out  the  use  of  boiling 
water  reactors  if  industry  demonstrates 
an  advantage  to  the  Department  in 
developing  such  a  target. 

Commercial  pressurized  water 
reactors  are  hi{^-temperature,  high 
pressure  reactors  that  use  ordinary  light 
water  as  the  coolant  and  moderator  and 
are  capable  of  generating  large  amounts 
of  electricity  through  a  steam  turbine 
generator.  A  typical  commercial  Ught 
water  reactor  bdlity  includes  the 
reactor  building,  tiirbine  generator 
building,  auxiliary  buildings,  interim 
spent  fiiel  storage  facilities,  cooling 
towers,  a  switchyard  for  the 
transmission  of  electricity,  maintenance 
buildings,  administrative  buildings,  and 
seauity  facilities. 

Purchase  of  an  Operating  Commercial 
Ug^t  Water  Reactor  or  Purchase  of 
Irradiation  Services:  Approximately  72 
to  127  woricers  (depending  upon  the 
number  of  reactors  utilized)  would  be  . 
added  to  the  work  force  because  of  the 
tritium  activities.  New  fiandng  and 
security  buildings  may  be  required  to 
support  additional  security 
requirements.  Road  access  restrictions 
or  construction  of  new  roads  may  also 
be  required. 

Purchase  of  a  Partially  Constructed 
Commercial  Light  Water  Reactor:  The 
number  of  construction  workers  and  the 
length  of  the  construction  period  would 
vary  depending  on  the  percentage  of 
completion  of  the  plant.  Data  were 
available  for  a  two-unit  reactor  plant 


with  one  unit  45  percent  complete  and 
the  second  unit  85  percent  complete. 
The  schedule  data  estimated  completing 
the  45  percent  complete  unit  in  5  years 
or  both  units  simultaneously  in  7  years. 
Since  the  Department  is  only  interested 
in  one  unit,  me  5  year  estimate  was 
selected.  It  is  possible  that  the  85 
percent  unit  could  be  completed  in  a 
shorto-  time.  FcMrthe45  percent 
complete  unit,  peak  yeer  woricers  were 
estimated  to  be  approximately  2.065. 
llie  85  percent  complete  tmit  would 
require  a  peak  work  force  of 
approximately  1,525.  Operations  would 
require  approximately  830  workers. 

Other  h4issions  Beyond  Tritium 
Production 

Multi-Purpose  Reactor  Concept:  The 
ALWR.  MHTGR  and  the  purchase 
options  of  the  commercial  reactor 
alternative  would  also  be  capable  of 
utilizing  fuel  fabricated  from  excess 
plutonium  to  make  tritiimi  and  generate 
electricity.  To  "bum"  plutoniiun  in  an 
ALWR  or  a  cmnmerdai  light  water 
reactor,  a  plutonium  Pit  IMsassembly, 
Coaveision,  and  Fuel  Fabrication 
Facility  would  be  needed  to  fabricate 
the  plutoniiun  and  uranium  (mixed 
oxide)  fuel  rods.  For  the  MHTGR.  only 
a  plutonium  Pit  Disassembly  and 
Conversion  FadUty  would  be  needed, 
because  the  MHTGR  design  already 
includes  a  liiel  fatnication  fadlity.  The 
MHT(%.  if  used  to  "bum"  plutonium, 
would  utilize  fuel  fabricated  solely  from 
plutonium  without  blending  it  with 
uranium.  However,  because  tritiiun 
productim  declines  significantly  in  a 
phitcmium-fueled  MHTGR.  twice  as 
manjr  reactors  would  be  necessary  in 
order  to  produce  the  steady-state  (3/16) 
tritium  requirements.  The  need  to 
include  a  plutonium  Pit  Disassembly. 
Conversion,  and  Fuel  FaMcation 
fadlity  for  the  ALWR  and  commerdal- 
reader  options,  and  the  need  for 
plutonium  Pit  Disassembly  and 
Conversion  Fadlity  and  more  reedors 
for  the  MHTGR  would  be  major 
contributors  to  potential  dired 
environmental  impacts. 

If  an  ALWR  or  commerdal  light  water 
leador  were  used  as  multi-purpose 
fadlities,  the  new  plutonium  Fit 
Disassembly,  Conversion,  and  Fuel 
Fabrication  Fadlity  would  cover  up  to 
129  acres  and  require  a  peak 
construction  woik  fence  of 
approximately  745  during  the  6-year 
construction  period.  Operation  would 
require  apprmdmately  650  workers.  If 
an  MHTGR  were  used  as  a  multi- 
purpose reactor,  the  new  plutonium  Pit 
Disassembly  and  Conversion  Fadlity 
would  cover  up  to  30  acres  and  require 
a  peak  constructicm  work  force  of 


approximately  125  curing  the  6-year 
construction  period.  Operation  would 
require  approximately  520  workers. 

Recycling  Fadlities 

The  tritium  recycling  fadlity 
processes  and  recycles  tritium  for  use  in 
nudear  weapons.  This  indudes 
emptying  reservoirs  returned  from 
weapons  in  the  stodcpile,  recovering 
and  purifying  the  tritium,  reclaiming 
reusable  reservoirs,  providing newgas 
mixtures,  and  refilling  reservoirs.  Toe 
fadlity  also  tests  reservoirs  and 
provides  appropriate  waste  management 
activities. 

1.  No  Action:  The  Department 
currenUy  operates  tritium  recycling 
facilities  at  the  Savannah  River  Site. 
Hiese  facilities  would  continue  to 
operate  without  modifications  or 
consolidation  to  meet  environmental, 
health,  and  safaty  requirements,  or  to 
maximize  efRciendes.  Environmental 
impacts  would  not  change  from  those 
experienced  today. 

2.  Construct  New  Facilities:  If  the 
tritium  supply  and  recycling  facilities 
were  to  be  located  at  any  site  other  than 
the  Savannah  River  Site,  new  recycling 
fadlities  could  be  collocated  with  the 
supply  fadlities.  The  tritium  recycling 
activities  would  be  housed  in  two 
buildings  for  operations  and  several 
support  fadlities.  All  tritium  handling 
activities  would  be  completed  in  the 
tritium  processing  building,  which 
would  be  designed  to  contain  tritium 
releases  should  they  occur.  An  auxiliary 
building  would  house  non-tritium 
activities  and  extremely  small  amounts 
of  working  tritium.  The  recycling 
fadlities  would  cover  approximately 
196  acres.  Construction  would  take 
approximately  4  years  and  require 
approximately  335  workers  during  the 
peak  year  of  constraction.  Operation  of 
the  recycling  fadlities  would  require 
approximately  910  workers. 

3.  Upgrade  Existing  Facilities  at 
Savarmah  River  Site:  There  are  two 
options  for  the  upgrade  of  recycling 
fMnlities  at  the  Savaimah  River  Site.  The 
first,  the  unconsolidated  upgrade, 
would  result  in  the  continued  use  of  all 
existing  facilities  and  thus  no 
consolidation  of  tritium  handling 
activities.  Five  buildings  would  be 
upgraded  in  order  to  meet 
environmental,  health,  and  safety 
requirements.  No  additional  land  area 
would  be  required.  Construction  of  the 
upgrades  would  take  approximately  3 
years  and  require  approximately  26 
workers  during  the  peak  construction 
year.  Operations  would  require 
approximately  970  workers. 

The  second  option,  the  consolidated 
upgrade,  would  result  in  dosing  one 


building  and  transferring  its  functions  to 
two  existing  buildings.  Four  buildings 
would  be  up^ded  to  meet 
environmental,  health,  and  safety 
requirements  and  one  to  accept  the 
transferred  activities.  The  land  area 
required  for  the  fadlities  would  not 
change.  Construdion  would  take 
approximately  3  years  and  require 
approximately  36  workers  during  the 
peak  construction  year.  Operations 
would  require  approximately  910 
workers. 

Siting  of  New  Tritium  Supply  Facilities 

New  tritium  supply  fadlities,  if 
construded,  would  he  located  at  one  of 
five  sites  currently  owned  by  the 
Department  These  five  sites  are: 

1.  Idaho  National  Engineering 
Laboratory:  The  INEL  is  situated  on 
approximately  570,000  acres, 
approximately  50  miles  west  of  Idaho 
Falls  and  presently  employs 
approximately  10,100  workers.  The  site 
has  been  used  to  test,  build,  and  operate 
nuclear  facilities.  Research  and 
development  activities  include  reader 
performance  studies,  materials  testing, 
environmental  monitoring,  waste 
processing,  breeder  reader 
development,  and  naval  reactor  operator 
training.  CurrenUy,  there  are  foiu 
operational  readers.  In  addition  to 
nuclear  research,  INEL  supports 

f>rocessing  and/or  storage  of  high-level, 
ow-level,  and  transuranic  radioactive 
wastes. 

2.  Nevada  Test  Site:  The  NTS  is 
situated  on  approximately  854,000 
acres.  65  miles  northwest  of  Las  Vegas. 
Approximately  6,850  workers  are 
presently  employed  at  the  site.  The  site 
is  a  remote  secure  fadlity  for 
conducting  underground  testing  of 
nuclear  weapons  and  evaluating  the 
efiiacts  of  nuclear  detonations  on 
military  communications,  electronics, 
satellites,  sensore,  and  other  materials. 
NTS  is  also  the  location  of  a  low  level 
radioactive  waste  management  facility. 

3.  Oak  Ridge  Reservation:  The  ORR  is 
located  on  approximately  35,000  acres, 
20  miles  west  of  KnoxviUe,  TN. 
Approximately  15,000  workers  are 
presently  employed  at  the  site.  It 
includes  three  major  fadlities:  the  Oak 
Ridge  National  Laboratory;  Y-12  Plant, 
and  the  K-25  site.  The  Oak  Ridge 
National  Laboratory  conduds  basic  and 
applied  scientific  research  and 
technology  development.  The  K-25  site 
is  the  location  of  the  former  Oak  Ridge 
Gaseous  Diffusion  Plant.  It  currently 
serves  as  an  operations  center  for 
environmental  restoration  and  waste 
management  programs.  Y-12  is  the 
primary  location  for  nuclear  weapons 
activities  at  Oak  Ridge.  These  include 
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th«  dismantling  of  nuclear  weapons 
compoBents,  maintafeing  oraniuni  and 
lithium  component  nmcation 
capalnlities,  and  stcuf  ng  special  nuclear 
materials. 

4.  Pantex  Plant:  Tlte  Pantex  Plant  is 
located  on  10,000  actes,  17  miles 
northeast  of  Amarill^,  TX. 
Approximately  3,40Q  workers  are 
presHitly  mnployed  tt  the  site. 
Activities  at  Pantex  ipdude  falnrication 
of  chemical  explosives,  nuclear 
wreapons  assembly  aid  disassembly, 
testing,  repair  and  disposal  of 
nonnudear  componebts,  and 
development  activities  in  support  of  the 
national  laboratories^  Pantex  also  is  the 
interim  storage  site  f^r  sealed  plutonium 
compooMits  from  diapnantled  weapons. 

5.  Savannah  River  ^he:  The  SRs  is 
situated  on  approxinjately  198,000 
acres,  12  miles  sout^of  Aiken.  SC 
Approximately  20,300  wtxken  are 
presently  employed  ii  the  site. 
Currently,  tritium  recycling  operations 
to  support  nuclear  wmpons  activities 
are  conducted  at  the  SRS.  Other 
activttiestnclude  interim  stOTageof 
plutonium,  waste  nu^iagement.  and 
environmental  moniloring  and 
restoration.  Past  activities  at  SRS  have 
included  nuclear  fuel  and  tritium  target 
fabrication,  operation  of  reactors  for 
nuclear  material  production,  (^emical 
separaticn  fiar  recovsly  of  plutonium 
and  phitonium  isotofes.  tritium 
extraction,  and  uranium  fuel 
reprocessing.  The  fiadlities  that 
supported  these  pastjactivities  are 
cumntly  supprating  {waste  management 
and  environmental  cleanup  activ^es 
and  will  ultimately  b0  decommissioned 
and  decontaminated.; 

Commercial  Reoctbr  Site:  The 
commercial  light  wmr  analysis  does 
not  evaluate  a  q)eciflb  site.  Currently, 
commercial  light  water  reactors  are 
operating  on  59  sites  fn  32  states. 
Approxtoately  one-1^  of  these  sites 
contain  two  or  three  huclear  units.  The 
sites  range  in  size  froln  84  to  30,000 
acres.  The  laigest  ua^  of  the  sites  is  for 
cooling  systems,  incUiding  reservoirs 
and  aitificial  lakes,  and  safety  buffer 
areas.  Analysis  of  specific  candidate 
reactors  would  be  conducted  in  a 
aeparete  NEPA  docuAienL 

Prafcrred  AltavetiT^ 

Based  an  the  analysis  presented  in  the 
PEIS  and  Technical  Reference  Report, 
the  Departm«it  anncitinced  a  preferred 
alternative  in  the  FINAL  PEIS.  The 


preferred  altonative  is  a  acquisition 
strategy  that  assures  tritium  oroductian 
for  the  nuclear  weapons  stoocpile 
rapidly,  cost  effectively,  and  safely.  The 
preferred  strategy  is  to  begin  work  on 
the  most  promising  production 
alternatives  of  purchasing  an  existing 
commercial  li^t  water  reactor  or 
irradiation  services  with  an  option  to 
purdiase  the  reactor  for  conversion  to  a 
defense  facility,  and  to  design,  build, 
and  test  critical  components  of  an 
accelerator  system  for  tritium 
productitHi. 

The  Savannah  River  Site  was 
designated  as  the  preferred  site  for  an 
accelerator,  should  one  be  built.  The 
preferred  alternative  for  tritium 
recycling  and  extraction  activities  was 
to  remain  at  the  Savannah  River  Site 
with  appropriate  consolidaticm  and 
upgrading  of  current  facilities,  and 
construction  of  a  new  extraction  fedlity. 

Tritium  Supply  Evalnirtiini 

This  section  describes  the  results  of 
the  Department's  evaluation  of  eadi  of 
the  alternatives.  It  summarizes  their 
environmental  impacts,  costs,  and 
schedule  and  production  assurance 
risks.  The  evaluation  of  schedide, 
productitm  assurance  and  costs  were 
completed  by  developing  base  estimates 
and  then  conducting  a  fonnal 
assessment  by  expwts  to  determine  the 
risk.  The  risk  is  presented  as  the 
probability  of  acnieving  a  specific 
objective.  Base  cases  were  developed  for 
six  schedule  components,  production 
capacity  and  availability,  and  five  cost 
components.  The  estimates  were 
normalized  to  insure  consistency  across 
all  tritium  supply  alternatives. 
Technical  experts  (different  groups  for 
schedule,  production  assurance,  and 
cost)  were  asked  to  provide  judgments 
of  the  probability  of  success  of  the  base 
estimates  for  eedi  of  the  schediile 
components,  capacity  and  availability, 
and  each  of  the  cost  components.  In 
addition,  potential  technical,  regulatory, 
or  institutional  problems  were 
identified  for  each  tritium  supply 
alternative  and  their  pn^biUty  fat 
ceusing  schedule  delay,  production 
assurance  uncertainty  or  cost 
uncertainty  were  assessed.  The  impacts 
of  the  problems  on  schedule,  capacity 
and  availability,  and  cost  were  assessed. 
This  information  was  combined  through 
multiple  simulations  to  develop 
probabilities  of  meeting  various 
schedule,  production  assurance  and  cost 


objectives.  The  environmental  impacts 
reported  in  the  PEIS  were  evaluated  for 
discriminatora  among  tritium  supply 
technologies  and  among  sites. 

The  schedule,  production  assurance, 
and  waste  fectore  which  discriminate 
among  tritiimi  supply  technology 
alternatives  are  summarized  in  Table  1. 
These  are:  (1)  The  capability  of  meeting 
a  schedule  supporting  a  START  n 
Protocol  stockpile  size;  (2)  the 
likelihood  of  producing  the  amount  of 
tritium  necessary  to  meet  maximum  (3/ 
8)  tritium  requironents;  (3)  amount  of 
additional  spent  fuel  generated;  and  (4) 
amount  of  additional  solid  low  level 
radioactive  waste  generated.  Costs  are 
presented  in  Table  2.  They  are  divided 
into:  (a)  Total  life  cycle  cost  with 
revenue;  (b)  total  life  cycle  cost  without 
revenue;  (c)  total  project  cost;  (d) 
operations  and  maintenance  cost;  and 
(e)  revenue. 

Additional  envinmmental 
discriminatora  are  the  need  for  at 
generation  of  electricity,  and  cancer  risk 
from  a  severe  acddoit.  The  APT  and 
HWR  are  usera  of  electricity  while  the 
ALWR(s),  MHTGR(s),  and  purchase  of  a 
partially  completed  or  exiting 
commercial  reactor  wili  result  in  the 
generation  of  additional  electricity.  The 
range  betwraen  the  potential  amount  of 
electricity  used  (550  MWe  for  the  APT) 
and  the  potmtial  amount  of  electricity 
ganerated  (1,300  MWe  for  the  large 
ALWR)  is  1,850  MWe.  The  amount  of 
electricity  used  was  evaluated  for  eadi 
candidate  site  against  the  capability  of 
the  power  pool  to  supply  electricity.  No 
significant  impacts  on  the  pool  or  tfie 
ability  to  supply  the  required  amounts 
were  identified.  A  separate  evaluation  of 
the  option  of  the  construction  and 
operation  of  a  dedicated  550  MWe  coal 
or  gas-fired  electrical  generating  plant 
was  completed  for  the  APT.  Tlie 
potential  impacts  of  a  gas-fired  electrical 
generating  plant  were  incorporated  into 
the  environmental  analysis  for  each  of 
the  sites.  The  cancer  ri^  attributable  to 
a  severe  accident  are,  in  absolute  terms, 
very  low  for  each  alternative.  However, 
in  comparative  terms,  the  APT  clearly 
has  a  significantly  lower  cancer  risk 
than  any  of  the  new  facility  reactor 
alternatives.  Therefore,  cancer  risk  is 
considered  a  discriminator  between  the 
APT  and  new  reactor  alternatives  for  the 
purposes  of  this  decision.  The  rraults  of 
the  evaluaticms  are  described  below. 
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Table  i.— Schedule,  PROotxTnoN  Assurance,  and  Waste  Discriminators 


AHamatives 


No  Action  _. 

APT 

Large  ALWR  ..„. 
SmalALWR  _ 

Smril  Advanced  HWR  .... 
Staem  Cyele  MHTQR  ..... 
DireclCycieMHTQR._ 

Purcbase  Exisling  CLWR 

Purahaae  PartMy  Completo  CLWR 
Pufchaae  IrradMion  Secvices  ......^ 


Proth 
abltyof 
dalvering 
flfsi  ges 
ln20Tl» 


0 

0.78 

0.78 

0.78 

0.40 

<0.40» 

0.22 

<0.14< 

>0.994 

>OJ9o 

>0.99o 


Piol^ 
abWyof 


START 

amounts 

in  any 

oneyeer 


0 

0.77 

0.96 

089. 

0.93 

0.79 

086 

0.49 

>a96 

>0.96 

>0.96 


AddKionel 
eralad  par 


fuetoao- 
(yd^ 


0  . 

56*".Z 
38  ^. 

7  

<7'..- 
80  .... 

82  

40  _ »..-. 

Similar  to  Lvge  ALWR 

0  to  40  daperidng  on  num- 
t)er  of  reecton  used. 


AddMonal  solid  low  level 
(yd^/yr) 


0 

57« 

710 

660 

5.200 

^,200^ 

1.3m 

-1.300* 

160 

SImlartoLvgeALWR 

160 


•Indudae  tocMcal,  regulatory,  and  institutional  delays. 

^Due  to  emerging  siato  of  tachnokigy  longer  delays  than^fWR  assumed. 

«  ProMbiWy  vJiiout  My  deiam  is  0.1 4.  Delay  would  reduce  this  probabity. 

'Assumes  inslilulional  questions  are  resolved 

•For  Heiunv8  target;  544  yd>/yr  for  SILC  target 

'No  anaMs  ^ompMad.  however,  axpeded  to  be  fte  same  or  leas  than  the  HWR. 

•  No  ana^  conylelsd.  however,  expected  to  be  approximately  Ihe  same  as  the  steam  cyde  MHTQR. 


1 .  Ability  to  meet  remiired  schedules. 
To  meet  projected  stoopile 
requirements  for  tritium,  new  tritium 
gas  is  required  by  2011.  This  date  is 
based  on  a  stod^iile  ccmsistoit  with  the 


START  n  Protocol.  Maintaining  a 
stockpile  consistent  with  the  START  I 
Treaty  would  require  new  tritium  gas  by 
2005.  The  schedule  analyses  assumed  a 
requirement  to  deliver  tritium  in  2011. 


A  sensitivity  analysis  assessed  the 
ability  of  the  alternatives  to  deliver  new 
tritium  gas  in  2005. 


UMI 


63884 


Federal  Rggtotar.  /  Vol.  60.  No.  238  /  TuescUy,  December  12?  19§^'  /  Notices 


Ul 

(0 

cc 
III 

> 

X 

< 
z 
z 

$ 

<    "S 
(0 


52 


DE 
1  2 


< 

IS 

i 

UJ 


f 


CM 


a»-C^  lO  Ok  •-  h>  <D  M  00 


I. 


I 


^  T^  ^'  «^  d  '-'  -'  -^  <^  d 


io  K  t6  <6  ^  K  nI  M  CO  d 


oofOcoKio^Kotm 


O'«<o(0eoomO'i-(O 
ooioir-csii-^«ooi<-'«-^d 


<qc>(eo.  <-s.Kioc\{<Di». 
N.ouieoinddtod'i-' 


<o  to  oi  n  a>  o  ct  n  o)  00 
nWnv'oiin^ciicNid 


rwrC^'ebibdcoco-^^ 


<DCOU)COO>^OflO^CO 

W'-^'f^Vw'rcJddd 


ii 


s  s  ^  ^ 
Sacs 


-  *  X  S  t 


j-iiiiii'""'" 

&  a  E  s  E  £  S 


Q    ft"    S    C 


c  g  ie  ^ 

3    3    3 

a.  a.  a 


*?f^•rJ*«-,*v:■.^.^«^^J 


»-i^--^-"jf»'.«» 


•■,f3V.                       ■         ■ 

-\!'  si    ^:f  .V'»rtrte^ 

— 

■   .':*».!*-  ■•'  .'  .  ■■••^'  n  ' 


S 


Federal  Reyrter  /  Vol.  60,  No.  238  /  Tuesday,  December  12,  1995  /  Notices 63885 


The  potential  for  technical  or 
regulatory  delays  in  the  baseline 
schedule  was  also  considered  in 
assessing  schedule  uncertainties  for 
each  of  the  technologies.  Technical 
delays  relate  to  issues  such  as  the 
maturity  of  the  facility  design, 
operational  experience  associated  with 
the  technology  and  matiuity  of  the 
target  design.  Regulatory  delays  relate  to 
the  potential  that  independent  reviews 
by  organizations  external  to  the 
Department  could  take  longer  than 
anticipated,  either  due  to  administrative 
licensing  proceedings  or  to  resolution  of 
technical  issues  that  delays  design 
acceptance  by  the  reviewing 
organization.  By  the  end  of  1995,  a  Task 
Force  on  External  Regulation 
established  by  the  Department  is 
scheduled  to  present  its 
recommendations  whether  the 
Department's  nuclear  facilities  should 
be  externally  regulated,  and  if  so,  by 
what  entity.  While  a  nimiber  of  di^rent 
outcomes  are  possible  as  a  result  of  the 
Task  Force  efforts,  the  Nation's 
commercial  nuclear  reactors  are  now 
regulated  by  the  Nuclear  Regulatory 
Commission  (NRC).  Therefore,  in 
considering  scenarios  that  involved 
regulatory  delay,  the  Department  used 
the  NRC  regulatory  process  and 
structure  as  the  basis  for  this 
consideration,  and  ass\uned  that  an  NRC 
license  would  be  obtained  for 
construction  and  operation  of  the 
reactor  technologies. 

Since  the  NRChas  the  greatest 
amount  of  experience  with  regulation  of 
light  water  reactors,  the  potential 
regulatory  delays  associated  with  the 
li^t  water  options,  either  the  new 
ALWR  designs  or  the  existing 
commercial  reactor  options,  were 
assiuned  to  be  the  shortest  among  the 
reactor  technologies.  Potential 
regulatory  delays  associated  with  the 
MHT(%  and  the  HWR  would  be  greater 
than  for  the  light  watdPcandidates 
because  changes  to  the  NRC's  regulatory 
structure  would  be  required  to  license 
these  technologies.  While  there  will  be 
technical  and  potential  regulatory 
reviews  associated  with  the  APT  design, 
the  safety  issues  associated  with  this 
technology  are  not  nearly  as  complex  as 
those  associated  with  any  of  the  reactor 
technologies.  Therefore,  the  potential 
for  regulatory  delays  was  assessed  to  be 
minimal.  The  purchase  of  an  existing  or 
partially  complete  commercial  reactor 
would  also  require  the  transfer  of  a 
license  to  the  Department,  which  would 
require  a  change  to  the  Atomic  Energy 
Act  and  corresponding  changes  to  the 
NRC  regulations. 

While  issues  related  to  the  new 
fecility  technologies  are  primarily 


technical  and  regulatory,  existing 
commercial  reactors  are  subject  to  an 
additional  set  of  institutional  issues  that 
must  be  resolved  before  this  option 
could  be  implemented  to  meet  long- 
term  tritium  requirements.  These  center 
around  concerns  about  the  use  of 
civilian  commercial  reactors  for 
purposes  which  support  military 
requirements.  Such  issues  have  been 
raised  in  the  past  predominantly  in 
conjunction  with  the  use  of  civilian 
reactors  to  produce  special  nuclear 
materials  (highly  eruiched  uranium  and 
plutonium)  which  would,  in  turn,  be 
used  to  make  nuclear  weapons.  Any 
concerns  will  have  to  be  addressed  and 
resolved  over  the  course  of  the  next 
several  years  if  the  commercial  reactor 
alternative  options  are  to  be  utilized  as 
theprimary  long-term  source  of  tritiiun. 

The  no  action  alternative  would  not 
be  able  to  produce  new  tritium. 
Therefore,  it  could  not  meet  the 
schedule  requirements. 

Of  the  action  alternatives,  the 
commercial  reactor  options  have  the 
highest  probability  of  meeting  the  2011 
start  date,  if  there  are  no  technical  or 
institutional  delays.  However,  as  noted 
above,  there  are  institutional  issues 
related  to  their  implementation.  If  these 
issues  caimot  be  resolved,  the 
commercial  reactor  alternative  would 
remain  only  as  a  contingency  source  of 
tritium  in  the  event  of  an  emergency. 

Even  when  delays  or  major  issues  are 
taken  into  account,  the  ALWRs,  among 
the  new  facility  alternatives,  have  a  high 
probability  of  meeting  the  required  2011 
start  date.  The  base  case  construction 
schedule  of  the  small  ALWR  is  one  year 
shorter  than  that  of  the  large  ALWR. 
However,  the  small  ALWR  has  a  higher 
risk  of  technical  delays  due  to  the 
uncertainties  surrounding  its  passive 
safety  system  and  potential  regulatory 
delays,  due  to  the  fact  that  it  has  not  yet 
received  NRC  design  certification.  The 
APT  has  only  a  slightly  smaller 
probabihty  of  meeting  the  2011  date 
compared  to  the  ALWRs,  and  it  is 
expected  to  have  very  few  technical  or 
regulatory  delay  problems.  The  HWR 
and  the  MHTGR  would  have  difBculty 
in  meeting  the  2011  date. 

The  sensitivity  analysis  on  producing 
tritium  as  early  as  2005  assiuned  that 
the  base  schedules  could  be  compressed 
by  2  years,  and  that  no  technical  or 
regulatory  delays  would  occur.  It 
showed  that  the  commercial  options 
have  a  high  probability  (0.80  to  0.99)  of 
meeting  the  2005  date.  The  APT  and  the 
small  ALWR  have  a  small  (0.20) 
probability  of  producing  tritium  by  2005 
if  no  delays  are  experienced.  None  of 
the  other  alternatives  could  produce 
tritiimi  by  2005. 


The  assessment  also  showed  that  the 
schedule  for  completing  all  activities  to 
develop  a  multipurpose  reactor  would 
be  similar  or  identical  to  that  of  the 
MHTGR,  ALWRSi  and  purchase  of  a 
commercial  reactor  options  if  they  are 
used  for  tritium  production  alone,  as 
long  as  the  tritium  mission  is  given 
priority  over  the  plutonium  burning  and 
electricity  production  missions. 

In  summary,  the  no  action  alternative 
is  not  able  to  meet  tritium  schedule 
requirements.  The  HWR  and  MHTGR 
have  the  potential  for  major  technical  or 
institutional  delays;  thus,  there  is  a  low 
probability  of  their  making  tritium  by 
the  2011  start  date.  The  ALWRs  and  the 
APT  have  a  very  high  probability  of 
delivering  tritium  by  2011.  The 
commercial  options  have  the  highest 
potential  for  delivering  tritium  by  2011, 
if  the  institutional  issues  associated 
with  the  defense  use  of  such  facilities 
can  be  resolved.  Only  the  commercial 
options  have  a  high  probability  of 
delivering  tritium  by  2005,  if  that 
becomes  a  requirement. 

2.  Ability  to  produce  the  required 
amounts  of  tritium.  Production 
assurance  refers  to  the  ability  of  the 
tritium  supply  alternatives  to  meet  the 
annual  production  requirements  for 
maintaining  the  tritium  inventory.  The 
steady-state  (3/16)  and  maximum  (3/8) 
production  rates  were  used  in  the 
production  assurance  analysis. 

The  second  column  of  Table  1 
summarizes  the  results  of  the 
production  assurance  analysis  in  terms 
of  the  probability  that  a  tritiiun  supply 
option  can  meet  the  maximum  rate  in 
any  given  year.  Since  the  facility  is 
designed  to  operate  for  40  years,  a 
technology  that  produced  at  more  than 
the  maximum  rate  in  any  given  year 
would  produce  excess  tritium.  If  such  a 
year  is  followed  by  a  year  that  the 
technology  produced  at  less  than  the 
maximum  rate,  the  combination  of  years 
would  still  produce  roughly  the  desired 
overall  quantity  of  tritium  over  the  40- 
year  lifetime  of  the  facility.  Thus,  a 
production  rate  with  a  0.50  probability 
of  a  rate  meeting  or  exceeding  the 
maximum  rate  in  any  given  year 
provides  a  reasonable  degree  of 
production  assurance.  A  0.75 
probability  of  meeting  or  exceeding  the 
maximum  rate  every  year  is  a  high 
degree  of  production  assurance,  since  it 
means  that  roughly  during  30  years  of 
the  40  years  of  production  the 
maximiun  rate  will  be  exceeded. 

For  all  tritium  supply  alternatives, 
with  the  exception  of  the  direct  cycle 
MHTGR,  there  is  a  high  probability  of 
producing  the  required  amounts  of 
tritium  (0.77  or  higher).  The  direct  cycle 
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MHTm  has  a  moderate  probability  of 
pioduction  assurance  (0.49). 

The  production  assurance  of  a 
multipurpose  reactor  would  not  change 
from  that  of  the  MHJTCHl.  ALWR.  and 
commercial  reactor  purchase  options,  as 
long  as  tritiiun  production  is  tbe 
primary  mission  of  the  Dacility.  National 
seouity  requirements  mandate  that 
tritium  supply  rem^n  the  primary 
mission  of  a  multiparpose  reactor. 

In  summary,  the  ijo  action  alternative 
has  no  chance  of  meeting  the  tritium 
producticm  requireiieiits.  With  the 
exception  of  the  direct  cycle  MHTGR. 
all  oUier  alternative^  have  very  high 
probabilities  of  meeting  the  steady-state 
and  maximum  production  reouirements. 

3.  Environmental  Impacts.  The  Final 
PEIS  presents  numefous  environmental 
impacts  for  a  variety  of  resource  areas 
for  each  of  the  new  mtium  supply 
facility  alternatives  at  each  of  the  five 
sites,  and  generic  impacts  for  the 
commercial  reactor  options.  The 
analysis  was  completed  for  meeting  the 
maximum  (3/8)  goal  requirement  of 
tritium.  Many  of  those  impacts  are  very 
small.  For  example, khe  air  quality 
impacts  of  all  techn61ogical  alternatives 
at  all  sites  are  very  low.  Most  other 
impacts  show  little  or  no  diflerentiaticm 
among  alternatives.  The  evaluation  of 
the  tritium  supply  alternatives  focuses, 
therefore,  on  the  three  environmental 
impacts  that  differentiate  among  the 
tritium  supply  alternatives:  sp>ent  fuel 
generation,  low  level  radioactive  waste 
generation  and  riskd  from  severe 
accidents.  For  all  th^  of  these  area  of 
envircMunental  impact,  the  no  action 
alternative  would  net  change  the  status 
quo,  i.e.,  no  tritium  would  be  produced. 
Therefore,  it  has  the  lowest 
environmental  impaict.  This  section 
presents  the  evaluation  of  tritiimi 
supply  technology  e|tematives  which 
are  not  site  dependeliL  The  following 
section  presents  theevaluation'of  the 
sites. 

3. 1    Spent  fuel.  Speai  fuel  is 
measured  by  Uie  cubic  yards  of 
radioactive  spent  fuel  rods  produced 
during  reactor  operations  in  one  year. 
The  third  column  of  Table  1  shows  the 
annual  amoimts  of  nent  fuel  generated 
by  the  reactor  suppl^  alternatives.  The 
new  reactors  generate  spent  fuel 
amounts  ranging  froin  7  cubic  yards  to 
80  cubic  yards.  The  options  to  purchase 
an  operating  reactor  or  to  purchase 
irradiation  services  would  create  up  to 
48  cubic  yards  of  additional  spent  niel 
(if  only  one  reactor  ivere  utilized)  due 
to  shorter  refueling  cycles.  If  there  were 
no  change  to  the  refueling  cycles,  no 
additiozul  spent  fuel  would  be 
generated.  The  option  to  purchase  an 
inoHnplete  reactor  would  create 


amounts  of  spent  fiiel  comparable  to 
those  of  the  large  ALWR.  The  APT  does 
not  generate  any  spent  fiiel.  No 
additional  spent  fuel  would  be 
produced  by  virtue  of  the  use  of  fuel 
fabricated  from  excess  plutonium  for  the 
ALWR,  MHTGR,  or  purchase 
commercial  reactors  options. 

3.2  Low  level  mdioactive  waste.  The 
foiirth  column  of  Table  1  shows  the 
annual  amounts  of  low  level  radioactive 
waste  produced  by  the  supply 
alternatives.  For  the  new  facility 
alternatives  the  HWR  creates  by  far  the 
most  low  level  radioactive  waste  (5.200' 
cubic  yards),  followed  by  the  other  new 
rectors.  The  APT  generates  the  least 
amount  of  low  level  radioactive  waste 
(57  cubic  yards)  when  using  the  helium- 
3  target,  and  544  cubic  yards  when 
using  the  SILC  target,  the  options  to 
purchase  an  operating  commercial 
reactor  or  to  purchase  irradiation 
services  would  create  ISO  cubic  yards  of 
additional  low  level  radioactive  waste 
due  to  the  use  of  additional  fuel  rods 
and  to  handling  additional  radioactive 
materials.  The  option  of  purchasing  an 
incomplete  reactor  would  produce 
amounts  of  low  level  radioactive  wastes 
that  are  similar  to  those  of  the  large 
ALWR  A  multipurpose  reactor  would 
generate  about  the  same  amoimt  of  low 
level  radioactive  waste  as  the  reactor 
when  used  for  tritium  production  alone. 
However,  the  plutonium  Pit 
Disassembly  and  Ck>nversion  and 
Mixed-Oxide  Fuel  Fabrication  Facility 
for  the  ALWR  and  commercial  reactor 
options  would  generate  approximately 
540  cubic  yards  of  low  level  radioactive 
waste  annually.  The  plutonium  Pit 
Disassembly  and  Conversion  Facility  for 
the  MHTGR  would  generate 
approximately  10  cubic  yards  of  low 
level  radioactive  waste  per  year.  ' 

3.3  Severe  accidents.  Risk  is  the 
probability  of  an  accident  occurring 
times  the  consequences  of  the  accident 
if  it  occurred.  Cancer  risk  to  a 
population  within  a  50-mile  radius  of  a 
facility  is  influenced  by  the  size  of  the 
population  within  the  radius.  However, 
technologies  can  be  compared  if  the 
same  50  mile  radius  is  used  for  the 
analysis.  For  the  purposes  of 
comparison  the  SRS  is  used.  The  annual 
cancer  risk  from  a  severe  accident  to  the 

f>opulation  within  50  miles  of  the 
acility  for  the  new  reactor  technologies 
is  very  low,  ranging  fit)m  5.1x10"'  to 
2.6x10-7  at  the  SRS.  The  APT  would 
have  the  lowest  annual  cancer  risk 
(2.8x10-  ")  for  all  the  new  facility 
alternatives.  The  options  to  purchase  an 
operating  reactor  or  to  purchase 
irradiation  services  would  pose  no 
significant  additional  severe  accident 
risks  because  of  adding  tritium 


production.  The  option  to  purchase  an 
incomplete  commercial  reactor  would 
have  severe  accident  risks  that  are 
comparable  to  that  of  a  large  ALWR 

The  use  of  plutonium  as  mixed  oxide 
fuel  in  an  ALWR  or  the  purchase  of 
commercial  reactor  options  would  not 
significantly  affect  the  consequences  of 
radioactivity  releases  from  severe 
accidents  though  there  would  be  some 
small  changes  in  the  source  term  release 
spectrum  and  frequency.  The  MHTGR 
would  have  twice  as  many  reactors 
when  operated  in  the  multipurpose 
mode,  and  therefore,  while  extremely 
small,  the  accident  risk  for  the  MHTGR 
would  double  if  used  in  this  mode 
compared  to  the  risk  if  used  for  tritium 
production  alone. 

An  accident  at  a  plutonium  Pit 
Disassembly  and  Conversion  and 
Mixed-Oxide  Fuel  Fabrication  Facility 
for  the  ALWR  and  purchase  of 
commercial  reactor  options  would  result 
in  a  small  additional  cancer  risk  bom  a 
severe  accident  if  located  at  the  SRS.  A 
severe  accident  at  the  plutonium  Pit 
Disassembly  and  Conversion  facility  for 
the  MHTGR  would  also  result  in  a  small 
additional  cancer  risk. 

In  summary,  the  no  action  alternative 
has  no  additional  environmental 
impacts.  The  APT  and  the  commercial 
options  to  purchase  an  operating  reactor 
or  to  purchase  irradiation  services,  if  the 
fuel  cycle  is  not  changed,  generate  no, 
additional  spent  fuel,  and  have  the 
lowest  amounts  of  additional  low  level 
radioactive  waste  and  cancer  risks  from 
a  severe  accident.  The  new  reactor 
alternatives  and  the  completion  of  a 
p>artially  complete  commercial  reactor 
produce  spent  fuel  and  low  level 
radioactive  waste,  and  they  present  a 
very  small  additional  cancer  risk  from  a 
severe  accident. 

4.  Affordability  (Cost).  For  each  action 
alternative,  a  range  of  costs,  and  the 
probability  distributions  over  the  range, 
were  developed  for  Total  Life  Cycle  (>>st 
(TLOC),  Total  Project  Cost  (TPC),  and 
Operation  and  Maintenance  (O&M).  The 
O&M  costs  included  decontamination 
and  decommissioning.  No  costs  were 
developed  for  the  no  action  alternative. 
For  the  action  alternatives,  results  were 
calculated  for  both  undiscounted  and 
discounted  cost.  The  discount  rate  used 
was  4.9%  per  year  in  accordance  with 
Office  of  Management  and  Budget 
guidance.  The  ALWR.  MHTGR.  and 
purchase  commercial  reactor  options 
can  produce  revenues  through 
electricity  generation.  The  TLCC  was 
calculated  with  and  without  revenues 
for  these  alternatives.  Costs  were 
estimated  both  for  steady-state  and 
maximum  production  rates. 


The  results  of  the  cost  ranges  for 
steady-state  production  using 
discounted  1995  dollars  are  ^own  in 
Table  2.  For  each  alternative  a  low, 
mean  and  high  cost  estimate  is 
presented  for  TLCC  with  revenue,  TLCC 
without  revenue,  TPC  and  OatM.  The 
low  estimate  is  the  5th  percentile  of  the 
cost  probability  distribution,  i.e.,  there 
is  a  5%  chance  that  the  true  cost  will 
fell  below  the  low  estimate.  The  mean 
estimate  is  the  average  of  the  cost 
probability  distribution.  The  high 
estimate  is  the  95th  percentile  of  the 
cost  probability  distribution,  i.e.,  there 
is  a  95%  chance  that  the  true  cost  will 
fall  below  it. 

The  TLCC  with  revenue  represents 
the  estimated  cumulative  discounted 
net  cost  to  the  government  or  the 
taxpayera  for  each  of  the  alternatives, 
since  revenues  from  electricity  sales 
would  come  to  the  government,  not  the 
Department.  The  Department  must 
budget  for  all  costs;  therefore,  the  TLCC 
without  revenue  shows  the  estimated 
cumulative  discoimted  cost  to  the 
Department.  TPC  represents  the 
discounted  capital  cost  estimates  to 
develop,  construct  and  make 
operational  each  alternative.  The  O&M 
costs  are  the  discounted  costs  after  the 
facilitywould  become  operational. 

For  TLCC  with  revenues  (first  column 
of  Table  2).  the  option  to  purchase 
irradiation  services  has  the  lowest  mean 
estimated  cost  (1.2  billion  dollars)  with 
uncertainty  adding  approximately  500 
million  dollars  (95th  percentile  above 
the  mean).  The  option  to  purchase  an 
existing  reactor  has  a  mean  cost  of  1.4 
billion  dollars  (17  percent  higher  than 
purchasing  irradiation  services)  with 
imcertainty  adding  approximately  2.4 
billion  dollars.  The  option  to  purchase 
a  partially  complete  commercial  reactor 
has  a  mean  cost  of  2.0  billion  dollars  (67 
percent  higher  than  purchasing 
irradiation  services)  with  uncertainty 
adding  2.4  billion  dollars.  The  new 
reactor  technology  alternatives  have 
mean  costs  that  range  fiom  2.7  billion 
dollara  for  the  small  ALWR  (125  percent 
higher  than  purchasing  irradiation 
services)  to  6.3  billion  dollars  for  the 
steam  cycle  MHTGR  (425  percent  higher 
than  purchasing  irradiation  services). 
All  new  reactor  alternatives  have 
significant  cost  uncertainties,  which  add 
from  1.5  billion  dollars  (small  advanced 
HWR)  to  3.9  billion  dollars  (large 
ALWR).  The  APT  has  a  mean  cost  of  5.1 
billion  dollars  (325  percent  higher  than 
purchasing  irradiation  services)  with 
uncertainty  adding  approximately  2.7 
billion  dollars.  The  la^e  uncertainties 
create  a  substantial  overlap  in  the  cost 
distributions  of  the  alternatives,  except 
for  the  purchase  of  irradiation  services. 


For  TLCC  without  revenues  (second 
column  of  Table  2),  the  option  to 
purchase  irradiation  services  has  the 
lowest  mean  estimated  cost  (1.2  billion 
dollars)  with  uncertainty  adding 
approximately  500  million  doUare  (95th 
percentile  above  the  mean).  The  option 
to  purchase  an  existing  reactor  has  a 
mean  cost  of  4.1  billion  dollars  (242 
percent  higher  than  purchasing 
irradiation  services)  with  uncertainty 
adding  approximately  1.1  billion 
dollars.  The  option  to  purchase  a 
partially  complete  conunercial  reactor 
has  a  mean  cost  of  4.4  billion  dollars 
(267  percent  higher  than  purchasing 
irradiation  services)  with  uncertainty 
adding  approximately  2.2  billion 
dollars.  The  new  reactor  technology 
alternatives  have  mean  costs  that  range 
bom  4.2  billion  dollars  for  the  small 
ALWR  and  small  advanced  HWR  (250 
percent  higher  than  purchasing 
irradiation  services)  to  7.1  biUion 
dollara  for  the  steam  cycle  MHTGR  (492 
percent  higher  than  purchasing 
irradiation  services).  All  new  reactor 
alternatives  have  significant  cost 
uncertainties,  which  add  from  1.5 
billion  dollars  (small  advanced  HWR)  to 
3.7  billion  dollars  (large  ALWR).  The 
APT  has  a  mean  cost  of  5.1  billion 
dollars  (325  percent  higher  than 
purchasing  irradiation  services)  with 
uncertainty  adding  approximately  2.7 
billion  dollars.  The  large  uncertainties 
create  a  substantial  overlap  in  the  cost 
distributions  of  the  alternatives,  except 
for  the  purchase  of  irradiation  services. 

For  TPC  (third  coliunn  of  Table  2),  the 
option  to  purchase  irradiation  services 
has  the  lowest  mean  estimated  TPC  (0.5 
billion  dollara)  with  uncertainty  adding 
approximately  200  million  dollars  (95th 
percentile  above  the  mean).  The  option 
to  piuchase  an  existing  reactor  has  a 
mean  TPC  of  1.7  billion  dollars  (240 
percent  higher  than  purchasing 
irradiation  services)  with  uncertainty 
adding  approximately  1.1  billion 
dollara.  The  option  to  purchase  a 
partially  complete  commercial  reactor 
has  a  mean  TPC  of  1.9  billion  dollars 
(280  percent  higher  than  purchasing 
irradiation  services)  with  uncertainty 
adding  1.5  billion  dollara.  The  new 
reactor  technology  alternatives  have 
mean  TPCs  that  range  from  2.3  billion 
dollars  for  the  small  ALWR  (360  percent 
higher  than  purchasing  irradiation 
services)  to  4.5  billion  dollara  for  the 
steam  cycle  MHTGR  (800  percent  higher 
than  purchasing  irradiation  services). 
All  new  reactor  alternatives  have 
significant  cost  uncertainties,  that  add 
from  1.4  billion  dollars  (small  advanced 
HWR)  to  3.3  billion  dollara  (Direct  Cycle 
MHTGR).  The  APT  has  a  mean  TPC  of 


3.0  billion  dollara  (500  percent  higher 
than  purchasing  irradiation  services) 
with  uncertainty  adding  approximately 
2.5  billion  dollars.  The  large 
uncertainties  create  a  substantial 
overlap  in  the  TPC  distributions  of  the 
alternatives,  except  for  the  purdiase  of 
irradiation  services. 

The  O&M  costs  make  up  the  fourth 
cost  item  (fourth  column  of  Table  2). 
The  option  to  purchase  irradiation 
services  has  the  lowest  mean  estimated 
O&M  cost  (700  million  dollars)  with 
uncertainty  adding  approximately  400 
million  dollara  (95th  percentile  above 
the  mean).  The  option  to  purchase  an 
existing  reactor  has  a  mean  O&M  cost  of 
2.4  billion  dollars  (243  percent  higher 
than  purchasing  irradiation  services) 
with  uncertainty  adding  approximately 
800  million  dollara.  The  option  to 
purchase  a  partially  complete 
commercial  reactor  has  a  mean  O&M 
cost  of  2.5  billion  dollara  (257  percent 
higher  than  purchasing  irradiation 
services)  with  uncertainty  adding  1.3 
billion  dollars.  The  new  reactor 
technology  alternatives  have  mean  O&M 
costs  that  range  from  1.5  billion  dollara 
for  the  small  advanced  HWR  (114 
percent  higher  than  purchasing 
irradiation  services)  to  2.6  billion 
dollara  for  the  steam  cycle  MHTGR  (271 
(>ercent  higher  than  purchasing 
irradiation  services).  All  new  reactor 
alternatives  have  significant  O&M  cost 
uncertainties,  that  add  from  600  million 
dollara  (small  Advance  HWR)  to  1.1 
billion  dollara  (steam  cycle  MHTGR). 
The  APT  has  a  mean  O&M  cost  of  2.1 
billion  dollars  (200  percent  higher  than 
purchasing  irradiation  services)  with 
uncertainty  adding  approximately  800 
million  dollara.  The  large  uncertainties 
create  a  substantial  overlap  in  the  cost 
distributions  of  the  alternatives,  except 
for  the  purchase  of  irradiation  services. 

The  costs  of  a  multipurpose  reactor 
were  analyzed  separately  from  the 
tritium  supply  alternatives.  The 
Department's  Fissile  Materials 
Disposition  Office  and  an  independent 
contractor  prepared  separate  estimates. 
Different  discount  rates  were  used  in  the 
reports,  which  also  only  identified  the 
minimum  and  maximum  cost  range. 
The  results  of  the  independent  analysis, 
in  discounted  1995  dollara  are:  (1)  $4.5 
billion  to  $14  billion  for  a  government- 
owned  large  ALWR,  $2.9  billion  to  8.6 
billion  for  a  small  ALWR,  and  $2.7 
billion  to  $9.9  billion  for  a  commercial 
reactor  option;  (2)  $5.2  billion  to  $25.4 
billion  for  a  privatized  large  ALWR,  $3.1 
billion  to  $14  billion  for  a  small  ALWR, 
and  $1.9  billion  to  $11.3  billion  for  a 
commercial  reactor  option.  The  result  of 
the  Department's  analysis,  in 
discounted  1993  dollara,  is:  (1)  For  a 
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govenunent-ownedi  laige  ALWR  costs 
would  range  from  91. 5  billion  to  S3. 5 
billion,  and  2)  for  a;  privately  financed 
large  ALWR  costs  would  range  from 
$0.7  billion  to  $5.0 billion.  These 
amounts  include  revenue  frx>m 
electricity  sales. 

In  summary,  the  purchase  of 
irradiation  services:  is  the  lowest  cost  in 
all  categories  and  hps  the  lowest 
uncertainty.  The  otjier  commercial 
options  have  the  loKast  cost  estimates 
for  TLCC  both  withjand  without 
revenues,  and  for  TPC  but  with  a  higher 
degree  of  uncertainty.  The  APT,  small 
ALWR,  and  small  advanced  HWR  make 
up  a  middle  group  With  approximately 
similar  discounted  mean  costs  for  TLCC 
without  revenue,  ai}d  TPC.  The  small 
ALWR  and  small  Advanced  HWR  have 
smaller  uncertaintifs  than  the  APT  in 
both  these  categori^.  TLCC  with 
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revenue  shows  the  small  ALWR  to  have 
a  lower  mean  cost  than  the  APT  or  the 
small  advanced  HWR  and  adds  the  large 
ALWR  to  this  middle  group.  The  large 
ALWR  is  in  the  higher  mean  cost  group 
for  TLCC  without  revenue  and  for  TPC, 
along  with  the  MHTGRs  and  HWR. 
which  also  have  higher  uncertainties. 
The  O&M  analysis  shows  that  the 
purchase  of  irradiation  services  has 
clearly  the  lowest  mean  cost,  with  all 
other  alternatives  grouped  together.  The 
uncertainties  for  aU  the  alternatives 
generally  have  a  substantial  overlap  in 
their  cost  distributimis. 

Evaloation  of  Site  Alternatives 

The  five  sites  for  new  tritium  supply 
and  recycling  focilities  were  evaluated 
with  respect  to  environmental  impacts 
and  cost.  Two  criteria  emerged  as 
discriminators:  (1)  Ability  to  handle 
low-level  radioactive  waste;  and  (2) 

Table  3.— Site  Evaluation 


cost.  No  siting  analysis  was  needed  for 
the  commercial  reactor  options,  since 
they  all  currently  exist,  and  any  reactor 
ultimately  selected  would  have  to 
undergo  a  separate  NEPA  review. 

Numerous  environmental  impacts 
were  examined  in  the  Final  PEIS.  The 
analysis  either  showed  very  small  or  no 
impacts,  or  the  impacts  did  not 
di^Brentiate  among  sites  including 
cancer  risks  frt>m  a  severe  accident. 
Impact  differences  are  primarily  due  to 
the  di^rences  in  the  size  of  the 
population  within  50  miles  of  the  site. 
Because  cancer  risk  is  low  for  all  sites, 
it  is  not  a  discriminator  between  sites. 
The  cost  estimates  for  site  alternatives 
are  published  in  the  Technical 
Reference  Report. 

The  results  of  the  evaluations  are 
summarized  in  Table  3  and  described 
below. 


Criterion  site 


AMRytodto- 

poseof 

wastes  on 

site 


Yes 
Yes 
Yes 
No  . 
Yes 


Cost  of  add- 
ing norv 
evaporative 
cooling  (re- 
actors only)* 


$86  to  $208 
99  to  239 .... 

0 

98to239..„ 
0 


Percent  adjustment  to 

base  cost  site  (INEL)  due 

to  site  differences 


Construc- 
tion (per- 
cent) 


0 
S 
5 
10 
0 


*Mean  discounted  c^t  m  miHions  of  1995  dollars,  using  a  4.9%  annual  dncount  rale. 


Operation  & 

mainte- 
nance (per- 
cent) 


0 
15 

0 
15 
10 


i(j/( 


1.  Ability  to  Han^e  Wastes.  As  shown 
in  column  2  of  Tabib  3,  with  the 
exception  of  Pantex^  all  sites  can 
dispose  of  low  level  radioactive  waste 
on  site.  The  wastes  from  Pantex  would 
be  shipped  to  an  approved  off  site  low 
level  radioactive  waste  disposal  facility. 

2.  Cost.  The  results  of  the  cost 
comparisons  are  sh^wn  in  Table  3.  Cost 
diffierences  among  sttes  are  determined 
by  three  major  factors: 

(1)  The  cost  for  tl»  non-evaporative 
cooling  system  needed  at  sites  which  do 
not  have  ample  water  availability  (this 
does  not  apply  to  the  APT.  which  is  not 
designed  to  use  noit-evaporative 
coolimp, 

(2)  The  percentage  differential  in 
construction  costs  (primarily  because.of 
labor  rates),  and 

(3)  The  percentage  differential  in 
operation  and  maintenance  costs 
(primarily  because  6f  labor  and 
electricity  rates). 

The  third  coliunn  of  Table  3  shows 
the  range  of  additional  costs  due  to  the 
need  for  non-evapo^tive  dry  cooling  for 
reactors  at  INEL,  NfS,  and  Pantex.  The 


high  end  of  these  costs  would  occur  for 
the  large  ALWR. 

The  fourth  and  fifth  columns  of  Table 
3  show  the  percent  increases  in  cost  of 
construction,  and  operation  and 
maintenance  over  the  least  expensive 
site  (INEL).  For  construction,  Pantex 
shows  a  decrease,  SRS  shows  no 
change,  and  NTS  and  ORR  show  small 
increases.  Operation  and  maintenance 
costs  are  higher  at  NTS  and  Pantex  than 
INEL.  with  SRS  higher  than  INEL  but 
less  than  NTS  and  Pantex.  ORR  shows 
the  same  cost  to  INEL.  These  differences 
are  fairly  small  compared  to  the  large 
uncertainties  in  the  actual  costs  of  the 
facilities. 

Evaluation  of  Tritium  Recycling 
Alternatives 

If  a  new  supply  facility  is  chosen  at 
INEL,  NTS.  ORR.  or  Pantex.  the 
alternatives  are  to  build  a  new  recycling 
facility  collocated  with  the  supply 
facility  or  to  upgrade  the  SRS  facility. 
Constructing  a  new  tritium  recycling 
facility  (1.9  to  2.1  billion  dollars)  is 
more  expensive  (between  $500  million 


and  $750  million)  than  upgrading 
existing  tritiimi  recycling  facilities  (1.3 
billion)  at  SRS.  The  operational 
environmental  impacts  would  be 
similar. 

If  a  new  supply  facility  is  chosen  at 
SRS  or  if  a  commercial  reactor  option  is 
chosen,  upgrading  the  existing  tritium 
recycling  facility  is  the  only  option 
considered,  since  building  a  new 
recycling  facility  at  another  site  is  more 
expensive  and  has  no  other  advantages. 

Cumulative  Impacts 

Impacts  from  the  siting,  construction, 
and  operation  of  new  tritium  supply 
and  recycling  facilities  would  be 
cumulative  with  impacts  from  existing 
and  planned  facilities  and  actions  at  the 
five  candidate  sites.  The  consequences, 
of  each  new  tritium  supply  alternative 
and  recycling  alternatives  include  the 
cumulative  effect  of  tritium  supply  and 
recycling  impacts  and  impacts  from 
existing,  planned,  and  reasonably 
foreseeable  operations.  Other  more  long- 
term  impacts  associated  with  the 
Ddpartment's  proposed  Environmental 
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Management  Program  and  the  Storage 
and  Disposition  of  Weapons-Usable 
Fissile  Materials  Program  are 
speculative  at  this  time  but  could 
increase  or  deoease  cumulative 
impacts,  depending  on  the  decisions 
resulting  bom  the  PEISs  being  prepared 
for  these  programs  and  the  time  fr^e 
of  site-specific  projects.  Information  on 
potential  waste  management  activities  at 
the  candidate  sites  was  included  as 
appropriate  in  the  assessment  of  waste 
management  impacts  in  the  Tritium 
Supply  and  Recycling  PEIS. 

The  Storage  and  Disposition  PEIS 
alternative  of  burning  plutonium  in  a 
reactor  could  result  in  increased 
cumulative  impacts  at  the  candidate 
sites  if  this  Record  of  Decision  selected 
a  new  facility,  and  the  Record  of 
Decision  for  the  Storage  and  Disposition 
PEIS  selected  a  separate  new  reactor. 
The  impacts  of  combining  tritium 
production  and  plutonium  disposition 
in  a  single  reactor,  the  multipurpose 
reactor,  were  evaluated  in  the  Tritium 
Supply  and  Recycle  PEIS.  Cumulative 
impacts  torn  constructing  two  separate 
reactors  would  approximately  double 
those  presented  for  a  single  reactor  in 
the  Tritium  Supply  and  Recycling  PEIS. 
Cumulative  impacts  bom  construction 
of  a  APT  for  tritium  production  and  a 
new  reactor  for  plutonium  disposition 
would  be  represented  by  adding 
together  the  APT  and  ALWR  or  MHTGR 
impacts  evaluated  in  the  Tritium 
Supply  and  Recycling  PEIS.  Cumulative 
impacts  would  be  minimized  if  tritium 
production  and  plutonium  disposition 
were  to  take  place  in  a  single  reactor. 

Hie  Environmentally  Prefierable 
Ahemative 

The  environmentally  preferable 
alternative  is  the  alternative  that  would 
cause  the  least  impact  to  the  physical 
environment,  and  best  protect  worker 
and  public  health. 

With  respect  to  all  three  decisions,  the 
no  action  alternative  is  the 
environmentally  preferable  alternative. 
Under  the  no  action  alternative,  tritium 
requirements  to  support  the  nuclear 
weapons  stockpile  would  continue  to  be 
met  by  recovering  residual  tritium  bom 
weapons  components,  purifying  it.  and 
refilling  weapons  components.  These 
activities  would  be  performed  at  the 
Savannah  River  Site,  the  current 
location  of  this  function.  However, 
under  the  no  action  alternative,  the 
Department  would  not  establish  a  new 
tritium  supply  capability  and  the 
Department  would  not  meet  future 
stockpile  requirements  of  tritium.  This 
would  be  contrary  to  the  Department's 
mission  as  specified  by  the  Atomic 


Enei;gy  Act  of  1954,  as  amended.  Thus, 
no  action  is  not  a  reasonable  alternative. 

Of  the  alternatives  that  would  satisfy 
the  Department's  mission,  the  potential 
environmental  impacts  are  generally 
small  and,  except  for  the  commercial 
reactor  options  to  purchase  an  existing 
reactor  or  irradiation  services,  the 
impacts  are  within  the  same  range.  The 
Department  considers  the  commercial 
reactor  options  of  purchasing  an 
existing  reactor  or  irradiation  services  to 
be  the  environmentally  preferred 
alternative. 

Implementation  of  either  of  these 
options  would  result  in  certain 
environmental  impacts.  The 
environmental  impacts  of  construction 
activities  would  be  limited  to  any 
support  facilities  that  would  be 
required.  Operation  of  the  commercial 
reactor  options  would  have  few 
potential  environmental  impacts.  No 
additional  spent  fuel  over  and  above 
what  the  reactor(s)  would  otherwise 
generate  during  their  planned  lifetime 
would  be  generated,  assuming  that 
operating  scenarios  do  not  change  fuel 
cycles.  If  fuel  cycles  were  changed, 
additional  spent  fuel  would  be 
generated. 

There  are  no  environmental  grounds 
for  discrimination  among  sites  for  the 
tritium  supply  alternatives.  Therefore, 
the  SRS  is  the  environmentally 
preferred  site  since  impacts  from 
upgrading  tritium  recycling  facilities  are 
less  than  building  new  facilities  at  any 
of  the  other  sites.  Resource  areas  where 
no  major  differences  exist,  or  where 
potential  environmental  impacts  are 
small  are:  land  resources,  air  quality, 
water  resources,  geology  and  soils, 
biotic  resources,  socioeconomics,  and 
site  infrastructure. 

Comments  on  the  PEIS  and  Related 
Documents 

Several  comments  were  received  on 
the  Final  PEIS  during  the  30-day  period 
following  the  filing  of  the  Final  PEIS 
with  the  Environmental  Protection 
Agency  (EPA).  The  EPA  stated  that  all 
of  its  specific  comments  on  the  Draft 
PEIS  had  been  adequately  addressed  in 
the  Final  PEIS.  A  vendor  for  one  of  the 
ALWRs  commented  that  on  the  Final 
PEIS  did  not  adequately  reflect  the  fact 
that  the  electricity-producing  reactor 
options  have  an  environmental  benefit. 
That  is,  construction  of  such  a  reactor 
would  offset  the  need  to  build  and 
operate  an  equivalent  capacity  of  fossil- 
fueled  power  plants,  whereas  the 
accelerator  would  have  an  additional 
environmental  impact  from  a  power 
plant  needed  to  provide  electricity  for 
opierating  the  accelerator. 


The  Final  PEIS  assessed  the 
environmental  impacts  associated  with 
providing  power  to  the  APT.  Two 
methods  were  assessed:  (1)  Purchasing 
electricity  from  regional  power  pool 
grids;  and  (2)  building  and  operating  a 
dedicated  power  plant.  If  a  new 
dedicated  power  supply  were 
constructed,  impacts  would  occur  to  air 
resources,  land  use,  soils,  biotic 
resources,  and  socioeconomics  at  the 
construction  site.  Operation  of  a 
dedicated  power  supply,  or  increased 
electrical  demand  on  the  power  pool 
would  result  in  increased  impacts  to  air 
resources,  water  resources,  waste 
management  systems,  and  local  traffic. 
Impacts  to  land  use.  soils,  waste 
management  systems,  and  biotic 
resources  could  occur  at  the  plant 
location  and  along  the  transportation 
system  supplying  the  coal  or  gas  to  the 
power  plant.  While  these  environmental 
impacts  were  assessed,  no  decision 
regarding  a  preferred  source  of  power  is 
appropriate  at  this  time.  If  an  accelerator 
were  eventually  built,  the  site-specific 
NEPA  review  would  more  hilly  explore 
the  options  of  providing  power  to  the 
accelerator,  and  the  appropriate 
decision  would  be  made  at  that  time. 
The  environmental  impacts  that  could 
be  avoided  through  the  use  of  a 
multipurpose  reactor  are  discussed 
qualitatively  in  the  Final  PEIS  for  both 
the  ALWR.  MHTGR.  and  commercial 
reactor  alternatives.  These  impacts  are 
presented  as  part  of  the  cumulative 
impacts  discussion  in  the  previous 
section. 

Additional  comments  on  the 
Technical  Reference  Report  and  cost 
analysis  were  also  received  from  the 
vendor  for  one  of  the  ALWRs.  The 
vendor  questioned  the  basis  of  the  cost 
estimate  and  the  judgments  used  in 
developing  the  uncertainties  related  to 
schedule,  production  assurance,  and 
cost  as  presented  in  the  Technical 
Reference  Report.  The  commentor 
presented  a  revised  set  of  assumptions 
resulting  in  modifications  to  the  cost 
ranges  for  the  large  and  small  ALWRs, 
APT  and  commercial  reactor  options. 
The  Department  does  not  agree  with 
these  assumptions.  However,  if  these 
assumptions  were  accepted 
hypothetically,  and  applied  consistently 
and  appropriately  to  each  of  the  ALWR, 
APT.  and  commercial  reactor  options, 
the  result  would  be  to  increase  the  cost 
range  of  the  purchase  of  irradiation 
services  and  lower  the  cost  ranges  of  all 
other  light  water  alternatives.  Thus, 
there  still  would  be  significant  overlap 
in  the  cost  of  these  alternatives,  and 
there  would  be  no  effect  on  the 
decisions  presented  in  this  Record  of 


63800 


FM«m  Rogister  /  Vol.  60.  No.  238  /  Tuesday,  December  12.  1995  /  Notices 


Decision.  The  Depaltmoit  selected 
experts  knowledgemle  in  schedule,  cost 
or  production  assiu«nce  for  the 
assessment  panels  who  did  not  stand  to 
gain  from  the  results  of  the  assessment. 
In  addition,  each  pafeiel  included  experts 
knowledgeable  in  me  different 
technologies  and  th^  mean  results  of 
their  combined  judoments  were  used  in 
the  uncertainty  anaijrsis. 

The  Department  iBceived  on  October 
11. 1995.  a  CongTMional  report: 
"Getting  On  With  TVitium  Production:  A 
Report  to  Speaker  MBWt  Gingrich".  The 
primary  recommendation  of  the  report 
is  that  the  Department  base  its  selection 
of  a  tritium  production  source  cm  two 
obiectives:  Maximiiing  the  assurance 
that  tritium  soiirces  will  be  available 
when  needed  and  minimizing  costs  to 
the  taxpayers.  Tbe  Department's 
acquisition  strategy!  described  in  this 
Record  of  Decision  implements  this 
reocnnmendation  of  the  Congressional 
report.  Additional  spoommendations 
related  to  insuring  (hat  the  phitonium 
disposition  mission  and  the  tritium 
production  mission  be  reviewed  for 
combining  efforts  tp  save  money,  and 
the  new  reactw  opHcm  must  be 
evaluated  to  the  saAie  level  of  detail  as 
the  commercial  reactor  options.  The 
responsibility  for  tiitium  production 
and  fissile  material  disposition  rests 
with  two  separate  offices  in  the 
Department,  the  preparation  of  the 
Tritium  Supply  and  Recycle  PEIS  and 
Tedmical  Referenae  ReMKt  was  closely 
cocmiinated  with  tl»  Office  of  Fissile 
Materials  Dispositibn.  Therefore,  the 
option  of  using  a  rector  in  a 
multipurpose  mode  is  analyzed  in  these 
two  documents  and  the  factors  relevant 
to  decision  making  are  presented  in  this 
Record  of  Decision^  Due  to  the  rapid 
decay  of  tritiiun,  aid  the  long  lead  time 
requ^ed  to  bring  a  tnew  tritium  source 
on  line,  even  supplies  of  tritium  from 
retired  weapons  are  not  suffici«it  to 
postpone  tlw  needier  a  tritium  supply 
GMslity  to  the  point  where  decisions 
concerning  technology  and  site 
selection  can  be  deferred.  With  regard  to 
equal  evaluation,  me  Department 
believes  that  the  aiudysis  completed  to 
date  accomplisheathis 
recommendation.  Cost  considerations 
associated  with  the  reactor  alternatives 
point  the  decisionttoward  existing 
commercial  reactors.  Moreover,  a  new 
reactor  has  no  majlor  schedule  or 
production  advan^ge  over  an  existing 
reactor  that  wouk^  jiistify  incurring  the 
additional  cost  and  envinxunental 
impacts  associated  with  a  new  reactor. 

A  private  group  has  recently 
suggested  that  it  purchase  the  Fast  Flux 
Test  Facility  (mj")  from  the 
Department  and  tiat  the  Department 


then  contract  with  the  private  group  to 
make  tritium  at  that  facility.  In  the  PEIS, 
the  use  of  FFTF  was  considered  and 
dianissed  as  a  Icmg-term  tritium  supply 
option  because  the  amount  of  tritium 
that  it  could  produce  would  only  meet 
a  percentage  of  the  steady  state  tritium 
requirements,  and  it  was  not  reasonable 
to  rely  on  operating  the  facility  fiu 
beyond  the  end  of  its  design  life. 
However,  the  Department  will  evaluate 
the  presentation  made  by  the  private 
group  to  determine  whether  the 
operation  of  the  FFTF  might  be  able  to 
play  any  role  in  meeting  hiture  tritium 
requirements.  If  any  changes  are 
warranted  to  this  Record  of  Decision 
following  that  review,  or  further  NEPA 
documentation  is  required,  the 
Department  will  take  appropriate  action. 

Decision 

The  Department  is  making  three 
simultaneous  decisions  regarding 
tritium  supply  and  recycling.  First,  the 
Department  will  pursue  a  dual  track  cm 
the  two  most  promising  tritiiun  supply 
alternatives:  (1)  To  initiate  the  purchase 
of  an  existing  commercial  reactw 
(operating  or  partially  complete)  or 
irradiation  services  with  an  option  to 
purchase  the  reactor  for  conversion  to  a 
deiiense  facility;  and  (2)  to  design,  build, 
and  test  critical  components  of  an 
accelerator  system  for  tritium 
production.  Within  a  three-year  period, 
the  Department  would  select  one  of  the 
tracks  to  serve  as  the  primary  source  of 
trititun.  The  other  alternative,  if  feasible, 
would  be  developed  as  a  back-up 
tritiiun  source.  Second,  the  Savannah 
River  Site  is  selected  as  the  location  for 
an  accelerator,  should  one  be  built. 
Third,  the  tritium  recycling  fedlities  at 
Savaniiah  River  Site  Mrill  be  upgraded 
and  consolidated  to  support  both  of  the 
dual  track  options.  A  tritium  extraction 
facility  will  be  constructed  at  Savannah 
River  Site.  The  basis  for  these  decisions 
is  as  follows. 

Tritium  Supply  Decision:  The  options 
of  the  commercial  reactor  alternative  are 
the  best  in  terms  of  schedule, 
production  assurance  and  cost. 
However,  there  are  institutional  issues 
with  these  options  that  must  be 
resolved,  or  else  the  alternative  can  only 
be  used  as  a  contingency. 

Institutional  issues  regarding  the  use 
of  a  commercial  reactorfs)  must  be 
resolved.  Since  commercial  reactors  are 
already  constructed  and  operating, 
adding  the  tritium  mission  to  an 
existing  reactor  does  not  significantly 
increase  any  existing  environmental 
impact.  Using  existing  commercial 
reactors  ofiiers  the  least  expensive 
approach.  The  purchase  of  irradiation 
services  presents  the  lowest  cost  and 


has  the  lowest  imcertainty.  The 
piuchase  of  an  existing  or  partially 
completed  commercial  reactor  has  the 
lowest  capital  and  life  cycle  costs  but  a 
greater  degree  of  uncertainty  than  the 
purchase  of  irradiation  services. 

Among  the  new  facility  alternatives, . 
the  acceterator  has  the  highest 
probability  to  meet  earlier  production 
requirements  because  of  less  regulatory 
uncertainty.  Among  the  new  facility 
alternatives,  the  accelerator  also  has  the 
least  environmental  impact  because  it 
does  not  use  fissile  material,  generates 
no  high-level  wastes,  and  while  the  risk 
from  a  sevoe  accident  is  very  small  for 
all  of  the  alternatives,  the  risk  for  the 
accelerator  is  the  smallest.  While  all  of 
the  components  of  the  accelerator  have 
been  proven,  the  entire  system  needs  to 
be  demonstrated  to  assure  the 
components  work  together  as  a 
complete  system.  From  a  cost 
perspective,  the  APT  is  grouped  with 
the  small  ALWR  and  small  advanced 
HWR  in  a  middle  range  of  costs  if 
revenue  is  not  taken  into  consideration. 
There  is  significant  overlap  among  the 
alternatives,  however.  The  two  reactor 
alternatives  have  a  smaller  imcertainty 
than  the  APT.  If  revenue  is  included, 
the  small  ALWR  has  a  lower  mean  cost 
than  the  APT  and  small  advanced  HWR. 
Also  the  large  ALWR  is  added  to  this 
middle  group.  The  Department  has 
confidence  that  as  we  optimize  the 
accelerator  design  over  the  next  several 
years,  the  resulting  costs  will  fall  within 
the  lowOT  end  of  the  cost  range 
IHesented  in  the  Technical  Reference 
Report. 

Based  on  the  these  considerations,  the 
Department  will  implement  a  dual 
acquisition  strategy  that  assures  tritium 
production  for  the  nuclear  stockpile 
rapidly,  cost-effectively,  and  safely.  This 
dual-trade  strategy  for  meeting  tritiima 
supply  requirements  provides  the 
following  advantages: 

•  Resolves  major  uncertainties  over 

the  next  three  years,  before  selection  of 
the  primary  alternative: 

•  Selects  the  new  facility  that  has  the 
lowest  estimated  environmental 
impacts,  an  accelerator,  and  the 
oivironmentally  prefened  alternative, 
purchase  of  a  existing  commercial 
reactor  or  irradiation  services: 

•  Lessens  programmatic  risk  because 
it:  1)  pursues  two  technically  different 
and  independent  approaches  which 
provide  fell  back  in  the  event  either 
approach  develops  significant  problems: 
2)  provides  proven  independent 
capability  to  increase  production:  3) 
develops  and  protects  contingency 
capability  to  support  requirements  in 
the  event  of  a  national  emergency;  4) 
selects  a  strategy  that  has  the  greatest 
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flexibility  to  meet  production 
requirements  earlier  than  2011,  if 
necessary,  and  5)  includes  the  least  cost 
option  (irradiation  services);  and 

•  Preserves  an  option  for 
simultaneous  reactor  "burning"  of 
excess  weapons  plutonium,  if  the 
Storage  and  Disposition  of  Weapons — 
Usable  Fissile  Materials  Record  of 
Decision  selects  reactor  burning  of  that 
material. 

Site  Decision:  For  the  commercial 
options,  the  potential  sites  are  where 
e^iisting  facilities  are  located.  Selection 
will  be  subject  to  a  separate  NEPA 


analysis.  For  the  APT,  environmental 
impacts  and  costs  are  not  significant 
discriminators.  The  Savannah  River  Site 
will  be  the  site  for  the  APT,  if  one  is 
constructed,  because  it  has  the  only 
existing  tritium  recycling  capability  and 
infrastructiire  of  the  candidate  sites. 

Tritium  Recycling  Decision: 
Upgrading  and  consolidating  the  tritium 
recycling  facilities  at  the  Savannah 
River  Site  is  the  least  expensive  option 
and  avoids  additional  transportation  of 
tritium  between  sites  if  the  APT  is 
constructed.  Therefore,  if  the  APT  is  the 
primary  source  of  tritium,  the  existing 


tritium  recycling  fecilities  at  Savannah 
River  Site  will  be  consolidated  and 
upgraded.  If  one  of  the  commercial 
reactor  options  becomes  the  primary 
source  of  tritium,  the  existing  recycling 
facilities  at  Savannah  River  Site  will  be 
consolidated  and  upgraded,  and  a  new 
extraction  facility  will  be  constructed. 

Issued  in  Washington  D.C.,  December  5, 
1995. 

Hazel  R.  Olmuy, 

Secretary. 

(FR  Doc.  95-30238  Filed  12-11-95;  8:45  am) 
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Presidential  Documents 


Executive  Order  12982  of  December  8,  1995 

Ordering  the  Selected  Reserve  of  the  Armed  Forces  to  Active 
Duty 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  121  and  12304 
of  title  10,  United  States  Code,  I  hereby  determine  that  it  is  necessary 
to  augment  the  active  anned  forces  of  the  United  States  for  the  effective 
conduct  of  operations  in  and  around  former  Yugoslavia.  Further,  under 
the  stated  au&ority,  I  hereby  authorize  the  Secretary  of  Defense,  and  the 
Secretary  of  Transportation  wit^  respect  to  the  Coast  Guard  when  it  is 
not  operating  as  a  service  in  the  Department  of  the  Navy,  to  order  to 
active  duty  any  units,  and  any  individual  members  not  assigned  to  a  unit 
organized  to  serve  as  a  unit,  of  the  Selected  Reserve. 

This  order  is  intended  only  to  improve  the  internal  management  of  the 
executive  branch  and  is  not  intended  to  create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  by  a  party  against  the  United  States, 
its  agencies,  its  officers,  or  any  person. 

This  order  shall  be  published  in  the  Federal  Register  and  transmitted  to 
the  Congress. 
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As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
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obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  ar>d  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  Includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  1933. 

The  Manual  Is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

FOB:         Any  parson  who  uses  the  Federal  Register  and  Code  of  Federal 

Ragulatioos. 
WHO       Spooiored  by  the  Office  of  the  Federal  Register. 
WHAT:     Fres  public  briefiiigt  (appraximately  3  hours)  to  pretent: 

1.  The  raguUtory  proces*,  with  a  focus  on  the  Federal  Register 
-"i!^     .  ^       syateoi  and  the  public's  role  in  the  development  of 

^ "       regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Fadwal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  Seasioas) 
WHEN:  January  9,  1996  at  9;00  am  and 

January  23,  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
BESBRVATIONS:    202-523-4538 
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Agriculture  Department 

See  Commodity  Credit  Corporation 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
American  Bar  Association,  64077-64078 
National  cooperative  research  notifications: 
Arraved  Primer  Extension  (APEX)  Research  Consortium, 

64078-64079 
HDTV  Broadcast  Technology-  Consortium,  64079 
Realtime-Micro-PCR-Analysis  System,  64079 

Army  Department 

See  Engineers  Corps 
NOTICES 

Militai}'  traffic  management: 
Movement  of  foreign  miUtan.-  sales  (FMS)  shipments; 
policy  change,  64031 
Practice  and  procedure: 
Courts  of  Criminal  Appeals;  proposed  amendments, 
64031 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  ad\'isory  committees: 

Arkansas,  64029 

Illinois,  64029 

Louisiana,  64029 

Coast  Guard 

PROPOSED  RULES 
Pollution: 

Shore" Protection  Act  of  1988;  implementation; 
withdrawn,  64001 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Merchant  Marine  Persoimel  Ad\1sor}'  Committee,  64094 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Poland,  64029-64030 

Thailand,  64030 

Commodity  Credit  Corporation 

PROPOSED  RULES 

Federal  regulator)'  re\1ew,  63983-63984 

Commodity  Futures  Trading  Commission 

RULES 

Ethics  training  for  registrants,  63907-63913 


PROPOSED  RULES 

Commodity  Exchange  Act: 
Futures  commission  merchants;  minimum  financial 
requirements,  subordinated  debt  prepajment,  and 
gross  collection  of  exchange-set  margin  for  omnibus 
accounts.  63995-64000 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 

Education  Department 

PROPOSED  RULES 
Postsecondar}'  education: 
Student  support  services  program;  clarification  and 
simplification,  64108-64113 

Energy  Department 

See  Federal  Energ\-  Regulaton-  Commission 

NOTICES 

Tritium  production;  request  for  comment.  64104-64106 

Engineers  Corps 

NOTICES 

Ennronmental  statements;  notice  of  intent: 

Williamson  and  Johnson  Counties,  IL;  Sugar  Creek  water 
supply  reser\-oir.  64030 
Meetings: 

En\-ironmental  Advisor\'  Board,  64030-64031 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsylvania,  63938-63941 
Drinking  water: 
Marine  sanitation  devices  standards — 
Hudson  River,  NY;  drinking  water  intake  zones 
establishment.  63941-63945 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
A-alkvl(C21-C71)-w-Hvdroxv-polv  (ox\'ethvlene),  63947- 

63949 
Clop\-ralid,  63956-63958 
Glufosinate  ammonium,  63960-63962 
Imidacloprid,  63954-63956 
Linuron,  63949-63950 
Metalax>-1,  63958-63960 
Neem  oil,  63950-63953 
Tebuconazole,  63945-63947 
Terbufos,  63953-63954 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Chromium  emissions  from  hard  and  decorative 

chromium  electroplating  and  anodizing  tanks,  etc., 
64002-64006 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsylvania,  64001-64002 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Imidacloprid.  64006-64009 


IV 


Feheral  Register  /  Vol.  60,  No.  239  /  Wednesday,  December  13,  1995  /  Contents 


Toxic  substances; 

Significant  new 

Ethane,  1,1,1, 

NOTICES 

Air  pollution  con 
Urban  buses  (19' 


ises —  _ 

[2-pentafluoro-,  64009-64010 


1;  new  motor  vehicles  and  engines: 
3  and  earlier  model  years);  retrofit/ 
rebuild  requirements;  equipment  certification — 
Cummins  Engine  Co.,  64046-64048 
Johnson  Matthey,  Inc.,  64048-64051 
Twin  Rivers  Technologies,  64051-64056 
Pesticide,  food,  and  feed  additive  petitions: 
Lakeshore  Entertrises  et  al.,  64059-64060 
Pesticides;  emergency  exemptions,  etc.: 
Avermectin  Bl,  #tc.,  64056-64059 
Tebufenozide  eta.,  64060-64062 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Hooker  Chemica|/Ruco  Polvmer  Site.  NY,  64062  ' 
Hudson  Coal  Taij  Site,  NY,  64062 
Peerless  Industrikl  Paint  Coatings  Site,  MO,  64062-64063 

Federal  Aviation  /lidmlnlstration 

RULES 

Airworthiness  stanidards: 

Special  conditions — 
Jetstream  Aircraft  Ltd.  model  4101  series  airplanes. 
63901-63^04 
Standard  instrument  approach  procedures.  63904-63907 
PROPOSED  RULES      I 
Airworthiness  directives: 

Boeing,  63990-6^993" 

Hamilton  Stand^d,  63988-63989 
Class  E  airspace,  68993-63994 
NOTICES 
Passenger  facility  (barges;  applications,  €;c.: 

Baton  Rouge  Me  jopolitan  Airport,  LA,  64094-64095 

Little  Rock  Natic  nal  Airport,  AR.  64095 

Federal  Communi  ^ons  Commission 

NOTICES 

Meetings;  Simshins  Act,  64100 

Federal  Deposit  Irtsurance  Corporation 

NOTICES 

Meetings;  Sunshinie  Act,  64100 

Federal  Energy  Rigulatory  Commission 

NOTICES 

Electric  rate  and  cbrporate  regulation  filings: 
Entergy  Power  Lie,  et  al,  64031-64034 
Nevada  Power  Co.  et  al.,  64034-64038 
Natural  gas  certificate  filings: 
Texas  Eastern  Transmission  Corp.  et  al,  64038-64039 
t/ngs,  determinations,  etc.: 
tarketing  Corp.,  64039 
io.,  64039 
ic,  64039-64040 
Line  Co.,  64040 
ic, 64040 
ite  Gas  Co.,  64040 

64040-64041 
}as  Co.,  64041 
ismission  Co.,  64041-64042 
Mississippi  Riv4r  Transmission  Corp.,  64042 
Northern  Natural  Gas  Co.,  64042-64043 
Pacific  Gas  Traiismission  Co.,  64043 
Panhandle  Easti  rn  Pipe  Line  Co.,  64043 
Tennessee  Gas  :  'ipeUne  Co.,  64043-64044 


Applications,  hea 
Amoco  Power 
Boston  Edison ' 
Boimdary  Gas, 
Chandeleur  Pip^ 
CMEX  Energy," 
Colorado  Interslj 
Dow  Pipeline  Ct 
El  Paso  Natiu-al  | 
Florida  Gas  Tra 


Texas  Eastern  Transmission  Corp.,  64044 
Transwestem  Pipeline  Co.,  64044-64045 
Williams  Natural  Gas  Co.,  64045 
Williston  Basin  Interstate  Pipeline  Co.,  64045 
Yankee  Energy  Marketing  Co.,  64045-64046 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Prince  William  County,  VA.  64095^4096 

Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act,  64100-64101 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  64101 
Applications,  hearings,  determinations,  etc.: 
Community  Bankshares,  Inc.,  et  al,  64063-64064 
First  Community  Bancshares,  Inc.,  et  al.,  64064 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  64101 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Policy  for  conserving  species  Usted  or  proposed  for 
listing  while  providing  and  enhancing  recreational 
fisheries  opportunities,  64070-64073 
Endangered  and  threatened  species  permit  applications, 
64073 

Food  and  Drug  Administration 

NOTICES 

Medical  devices: 
Computer-Aided  Diagnostic  Software  Devices  Review; 
workshop,  64066-64067 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
South  Carolina 
Hubner  Manufacturing  Corp.;  industrial  bellows/ 
molded  parts,  64016 

General  Services  Administration 

NOTICES 

Small  business  competitiveness  demonstration  program; 
solicitation  procedures  change,  64064-64065 

Health  and  Human  Services 

See  Health  Resources  and  Services  Administration 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Public  Health  Ser\'ice 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Departmental  Appeals  Board,  64065-64066 
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Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities  imder  0MB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  64067-64068 

Health  Resources  and  Services  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

National  Advisory  Committee  on  Rural  Health,  64068 
Grants  and  cooperative  agreements;  availability,  etc.: 

Nursing  education  opportimities  for  individuals  from 
disadvantaged  backgrounds,  64068 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  and  estate  taxes: 

Actuarial  tables  exceptions,  63913-63922 
NOTICES 
Meetings: 

Commissioner's  Advisory  Group,  64096 
Taxable  substances,  imported: 

Butyl  benzyl  phthalate,  64096-64097 

intematlonal  Trade  Administration 

NOTICES 

Antidumping: 
Bicycles  from — 

China,  64016-64018 
Ferrosilicon  from — 

Venezuela,  64018 
Fresh  and  chilled  atlantc  salmon  from — 

Norway,  64018-64019 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Microsphere  adhesives,  process  for  making  same, 

including  self-stick  repositionable  notes,  64073- 

64074 

Interstate  Commerce  Commission 

RULES 

Motor  carriers  and  nonrail  licensing  procedures: 

North  American  Free  Trade  Agreement  (NAFTA) — 
Mexican  motor  carriers;  freight  operations,  63981- 
63982 
NOTICES 
Railroad  operation,  acquisition,  construction,  etc.: 

East  Cooper  &  Berkeley  Railroad,  64074 

Pine  Belt  Southern  Raihoad  Co.,  Inc.,  64074-64075 

Wisconsin  Central  Ltd.,  64075-64076 

Justice  Department 

See  Antitrust  Division 
NOTICES 

Pollution  control;  consent  judgments: 
Wheeling-Pittsburgh  Steel  Corp.,  64076-64077 

Labor  Department 

See  Mine  Safety  and  Health  Administration 


Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Calista  Corp.,  64069 

Teller  Native  Corp.,  64069 
Environmental  statements;  availability,  etc.: 

Winnemucca  District,  NM;  Santa  Fe  Pacific  Gold  Corp. 
Lone  Tree  Mine  expansion  project,  64069-64070 
Meetings: 

Northern  and  Eastern  Colorado  Desert  coordinated 
management  plan;  public  workshops,  64070 
Opening  of  public  lands: 

Oregon  et  al.,  64070 

Minerals  Management  Service 

PROPOSED  RULES 

Royalty  management: 
Federal  leases;  natural  gas  valuation  regulations; 
amendments 
Meeting,  64000-64001 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
R.  S.  Coal  Co.  et  al.,  64079-64081    - 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Collier  Research  &  Development  Corp.,  64081 

National  Foundation  on  the  Arts  and  the  Humanities 

RULES 
Grants: 
General  operating  and  conservation  project  support  grant 
programs;  Museum  Services  Institute,  63963-63965 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Air  and  hydraulic  brake  systems — 
Medium  and  heavy  vehicles;  stopping  distance 
performance  requirements,  63965-63981 
PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Air  brake  system — 
Mediiun  and  heavy  vehicles  stability  and  control 
during  braking,  64010-64014 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 
Meetings: 

New  England  Fishery  Management  Council,  64014-64015 
NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  64019 
Endangered  and  threatened  species: 
Policy  for  conserving  species  listed  or  proposed  for 
listing  while  providing  and  enhancing  recreational 
fisheries  opportunities,  64070-64073 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
BP  Exploration  et  al.,  64019-64020 


VI 
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National  Weather  SeWice;  modernization  and  restructuring: 
Automated  Surface  Observing  System  (ASOS) 
Supplemental  Data  Program;  shift  in  reporting 
methods  and  interpretation  of  hydrometeorological 
information,  64020-64028 
Permits: 
Marine  mammals,  64028 


Com 


Nudear  Regulatory  Commission 

RULES 

Privacy  Act;  implementation,  63897-63901 
PflOPOSEO  RULES 
Radiation  protection  standards: 
Radionuclides;  constraint  level  for  air  emission,  ^f984- 
63987 
NOTICES  I 

Agency  informaticm  collection  activities  under  OMB 
review:  | 

Proposed  agency  isformation  collection  activities; 
comment  request,  64081-64082 
Applications,  hearinks,  determinations,  etc.: 
Carolina  Power  &  Light  Co.,  64082 


Personnel  Management  Office 

NOTICES 
Meetings: 
National  Partnership  Council,  64082-64083 


4l 


Public  Health  Servioe 

See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  64068-64069 

Railroad  Retirement  Board 

NOTICES 

Meetings;  Simshine  Act,  64101 

Securities  and  Exchpmge  Commission 

NOTICES  I 

Self-regulatory  organizations;  proposed  riile  changes: 

Government  Securities  Clearing  Corp.,  64083 

MBS  Clearing  Coqk.,  64083-64084 

National  Associatii  m  of  Securities  Dealers,  Inc.,  64084- 
64086 

Options  Clearing  Corp.,  64087-64088 
Applications,  hearing,  determinations,  etc.: 

CUNA  Mutual  Fuiids.  Inc.,  64088-64089 

Massachusetts  Mutual  Life  Insiirance  Co.  et  al.,  64089- 
64092 

Middleby  Corp.,  64092-64093 

The  231  Funds,  64093-64094 

I 
Selective  Service  System 

NOTICES 


Agency  information 
review,  64094 


collection  activities  imder  OMB 


Small  Business  Administration 

PROPOSED  RULES 
Small  business  size  standards: 
Nonmanufacturer 
Minicomputers, 


rule;  waivers — 
63987-63988 


Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Texas.  63922-63926 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

TransportBtton  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration  - 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Internal  Revenue  Service 

Veterans  Affaire  Department 

RULES 

Medical  records  confidentiality;  drug  abuse,  alcoholism  or 
alcohol  abuse,  HIV  infection,  and  sickle  cell  anemia, 
63926-63938 
NOTICES 
Privacy  Act: 
Computer  matching  programs,  64097-64098 
Systems  of  records,  64098-64099 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Energy,  64104-64106 

Part  ill 

Department  of  Education,  64108-64113 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  nimibers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  In  the  Reader  Aids! 

Beginning  with  the  issue  of  December  4,  1995,  a  new  listing 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Efi^ect 
Today  will  remind  readers  about  Rules  docmnents 
pubhshed  in  the  past  which  go  into  effect  "today". 
CommMits  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
dociunents  published  in  past  issues.  Only  those  docimients 
published  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 

The  Reminders  feature  is  intended  as  a  reader  aid  only. 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 
significance. 

The  Office  of  the  Federal  Register  has  l^n  compiling  data 
for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
dociunents  published  prior  to  November  1, 1995  will  be 
Usted  in  Reminders. 
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Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
niunbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275— 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

t         

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabifity  arxl  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putiKshed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart9 
Rm3150-AD83 

R«vi8ion  of  Specific  Exemptions  Under 
the  Privacy  Act 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  add  exemptions 
authorized  by  subsections  (j)(2)  and 
(k)(5)  of  the  Privacy  Act  of  1974.  as 
amended  (Privacy  Act),  to  those 
currently  in  place  for  System  of  Records 
NRC-18.  "Office  of  the  Inspector 
General  (GIG)  Investigative  Records — 
NRC."  under  subsections  {k)(l),  (k)(2). 
and  (k)(6).  The  additional  exemptions 
for  NRC— 18  are  necessary  to  maintain 
the  integrity  and  confidentiality  of  these 
records,  to  protect  the  privacy  of  third 
parties,  and  to  avoid  interference  with 
law  enforcement  activities.  The  final 
rule  edso  updates  the  list  of  exemptions 
that  apply  to  specific  NRC  systems  of 
records  and  is  necessary  to  eliminate 
any  confusion  regarding  the 
exemption(s)  applicable  to  each  system. 
EFFECTIVE  DATE:  January  12. 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Jona 
L.  Souder,  Privacy  Act  Program 
Manager.  Freedom  of  Infonration/Local 
Public  Document  Room  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  Telephone:  301-415-7170. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  26. 1995  (60  FR  38282).  the 
NRC  published  a  proposed  rule  in  the 
Federal  Register  that  would  amend 


NRC's  Privacy  Act  regulations  contained 
in  10  CFR  part  9,  subpart  B.  The 
proposed  amendments  would  add 
subsections  (j)(2)  and  (k)(5)  exemptions 
to  Privacy  Act  System  of  Records  NRC- 
18.  "Office  of  the  Inspector  General 
(OIG)  Investigative  Records— NRC,"  and 
update  the  list  of  exemptions  that  apply 
to  specific  NRC  systems  of  records.  On 
July  26. 1995  (60  FR  38379).  the  NRC 
published  revisions  to  NRC-18  that 
would,  among  other  things,  add 
subsections  (j)(2]  and  (k)(5)  exemptions 
and  two  new  routine  uses,  revise 
existing  routine  uses,  and  permit 
disclosures  to  consumer  reporting 
agencies.  The  pubUc  was  provided  40 
days  in  which  to  comment  on  the  two 
notices.  No  comments  have  been 
received.  In  addition,  as  reqiured  by  5 
U.S.C.  552a(r)  and  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-130.  a  report  on  the 
proposed  revisions  to  the  system  of 
records  and  10  CFR  Part  9  was  sent  to 
the  Conunittee  on  Government  Reform 
and  Oversight.  U.S.  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs.  U.S.  Senate,  and 
OMB. 

Under  subsection  (j)(2)  of  the  Privacy 
Act.  the  head  of  an  agency  may  issue 
rules  to  exempt  any  system  of  records 
within  that  agency  from  certain 
provisions  of  the  Privacy  Act  if  the 
system  is  maintained  by  an  agency 
component  whose  principal  function 
pertains  to  the  enforcement  of  criminal 
laws  and  if  the  system  of  records 
consists  of  information  compiled  for  a 
criminal  law  enforcement  purpose. 
NRC-18  is  maintained  by  the  OIG,  a 
component  of  NRC  which  performs,  as 
one  of  its  principal  functions, 
investigations  into  violations  of  criminal 
law  in  connection  with  NRC's  programs 
and  operations  in  accordance  with  the 
Inspector  General  Act  of  1978.  as 
amended,  and  contains  criminal  law 
enforcement  information.  Therefore, 
pursuant  to  subsection  (j)(2),  NRC-18  is 
exempt  from  all  provisions  of  the 
Privacy  Act  except  subsections  (b),  (c)(1) 
and  (2).  (e)(4)(A)  through  (F),  (e)(6). 
(e)(7).  (e)(9),  (e)(10),  (e)(ll),  and  (i). 

The  disclosure  of  information 
contained  in  NRC-18.  including  the 
names  of  persons  or  agencies  to  whom 
the  information  has  been  transmitted, 
woidd  substantially  compromise  the 
effectiveness  of  OIG  investigations. 
Knowledge  of  these  investigations  could 


enable  suspects  to  prevent  detection  of 
criminal  activities,  conceal  or  destroy 
evidence,  or  escape  prosecution. 
Disclosure  of  this  information  could 
lead  to  the  intimidation  of,  or  harm  to. 
informants  and  witnesses,  and  their 
families,  and  could  jeopardize  the  safety 
and  well-being  of  investigative  and 
related  personnel,  and  their  iamiUes. 
The  imposition  of  certain  restrictions  on 
the  way  investigative  information  is 
collected,  verified,  or  retained  would 
significantly  impede  the  effectiveness  of 
OIG  investigatory  activities  and  could 
preclude  the  apprehension  and 
successful  prosecution  of  persons 
engaged  in  fi^ud  or  criminal  activity. 
The  exemption  is  needed  to  maintain 
the  integrity  and  confidentiahty  of 
criminal  investigations,  to  protect 
individuals  from  harm,  and  for  the 
following  specific  reasons: 

(1)  5  U.S.C.  552a(c)(3)  requires  an 
agency  to  make  the  accounting  of  each 
disclosing  of  records  available  to  the 
individual  named  in  the  record  at  the 
individual's  request.  These  accountings 
must  state  the  date,  nature,  and  purpose 
of  each  disclosure  of  a  record  and  the 
name  and  address  of  the  recipient. 
Accounting  for  each  disclosure  would 
alert  the  subjects  of  an  investigation  to 
the  existence  of  the  investigation  and 
that  they  are  subjects  of  the 
investigation.  The  release  of  this 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significant  information  concerning  the 
nature  of  the  investigation  and  could 
seriously  impede  or  compromise  the 
investigation,  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
law  enforcement  personnel,  and  their 
families,  and  lead  to  the  improper 
influencing  of  witnesses,  the  destruction 
of  evidence,  or  the  fabrication  of 
testimony. 

(2)  5  U.S.C.  552a(c)(4)  requires  an 
agency  to  inform  outside  parties  of 
correction  of  and  notation  of  disputes 
about  information  in  a  system  in 
accordance  with  subsection  (d)  of  the 
Privacy  Act.  Because  this  system  of 
records  is  being  exempted  from 
subsection  (d)  concerning  access  to 
records,  this  section  is  inapplicable  to 
the  extent  that  the  system  of  records 
will  be  exempted  from  subsection  (d)  of 
the  Privacy  Act. 

(3)  5  U.S.C.  552a(d)  and  (f)  require  an 
agency  to  provide  access  to  records, 
make  corrections  and  amendments  to 
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tecords.  and  notiiy  inidividuals  of  the 
existence  of  records  upon  their  request. 
Providing  individual)  with  access  to 
records  of  an  investigation,  the  right  to 
contest  the  contents  of  those  records, 
and  the  opportunity  to  force  changes  to 
be  made  to  the  infonfation  in  those 
recoids  would  serioukly  interfere  with 
and  thwart  the  brderljy  and  unbiased 
conduct  of  the  invesdgation  and  impede 
case  preparation.  Permitting  the  access 
normally  tifforded  under  the  Privacy  Act 
would  provide  the  sifbject  with  valuable 
information  that  wouild  allow 
interference  with  or  Compromise  of 
witnesses  or  render  vfitnesses  reluctant 
to  cooperate  with  investigators;  lead  to 
suppression,  alteration,  fabrication,  or 
destruction  of  evidenjce;  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  law  enforqement  personnel, 
and  their  fomilies;  and  result  in  the 
secreting  of  or  other  disposition  of 
assets  that  would  malce  them  difficult  or 
impossible  to  reach  to  satisfy  any 
Government  claims  gjrowing  out  of  the 
investigation.  ' 

(4)  5  U.S.C.  552a(e)(l)  reqiiires  an 
agency  to  maintain  in  agency  records 
only  "relevant  and  necessary" 
information  about  an|  individual.  This 
provision  is  inappropriate  for 
investigations  because  it  is  not  always 
possible  to  detect  the  relevance  or 
necessity  of  each  piece  of  information  in 
the  early  stages  of  an  investigation.  In 
some  cases,  it  is  only  after  the 
information  is  evaluated  in  light  of  other 
evidence  that  its  relevance  and 
necessity  will  be  cleer.  In  other  cases, 
what  may  appear  to  be  a  relevant  and 
necessary  piece  of  information  may 
become  irrelevant  in  light  of  further 
investigation. 

In  addition,  dining  the  course  of  an 
investigation,  the  initestigator  may 
obtain  information  that  relates  primarily 
to  matters  under  the  investigative 
lurisdiction  of  another  agency,  and  that 
infcMination  may  not  be  reasonably 
segregated.  In  the  interest  of  effective 
law  enforcement,  OlO  investigators 
should  retain  this  in^rmation  because  it 
can  aid  in  establishiDg  patterns  of 
criminal  activity  and  can  provide 
valuable  leads  for  Federal  and  other  law 
enforcement  agencies. 

(5)  5  U.S.C  552a(e^(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual,  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights, benefits,  andphvileges  under 
Federal  programs.  Tfte  general  rule  that 
information  be  collected  "to  the  greatest 
extent  practicable"  fiom  the  target 
individual  is  not  appropriate  in 
investigations.  OIG  itivestigators  should 


be  authorized  to  use  their  professional 
judgment  as  to  the  appropriate  sources 
and  timing  of  an  investigation.  It  is  often 
necessary  to  conduct  an  investigation  so 
the  target  does  not  suspect  that  he  or  she 
is  being  investigated.  The  requirement 
to  obtain  the  information  bom  the 
targeted  individual  may  put  the  suspect 
on  notice  of  the  investigation  and  thwart 
the  investigation  by  enabling  the 
suspect  to  destroy  evidence  and  take 
other  action  that  would  imf>ede  the 
investigation.  This  requirement  may 
also  prevent  an  OIG  investigator  fiom 
gathering  information  and  evidence 
before  interviewing  an  investigative 
target  to  maximize  the  value  of  the 
interview  by  confronting  the  target  with 
the  evidence  or  information.  In  certain 
circiunstances,  the  subject  of  an 
investigation  cannot  be  required  to 
provide  information  to  investigators  and 
information  must  be  collected  bom 
other  sources.  It  is  often  necessary  to 
collect  information  from  sources  other 
than  the  subject  of  the  investigation  to 
verify  the  accuracy  of  the  evidence 
collected. 

In  addition,  the  statutory  term  "to  the 
greatest  extent  practicable"  is  a 
subjective  standard.  It  is  impossible  to 
def^e  the  term  adequately  so  that 
individual  OIG  investigators  can 
consistently  apply  it  to  the  many  fact 
patterns  present  in  OIG  investigations. 

(6)  5  U.S.C.  552a(e)(3)  requires  an 
agency  to  inform  each  peraon  whom  it 
^ks  to  supply  information  on  a  form 
that  can  be  retained  by  the  person  of  the 
authority  imder  which  the  information 
is- sought  and  whether  disclosure  is 
mandatory  or  voluntary,  of  the  principal 
purposes  for  which  the  information  is 
intended  to  be  used,  of  the  routine  uses 
that  may  be  made  of  the  information, 
and  of  the  effects  on  the  person,  if  any, 
of  not  providing  all  or  some  part  of  the 
requested  information.  The  apphcation 
of  this  provision  could  provide  the 
subject  of  an  investigation  with 
substantial  information  about  the  nature 
of  that  investigation  that  could  interfere 
with  the  investigation.  Moreover, 
providing  such  a  notite  to  the  subject  of 
an  investigation  could  seriously  impede 
or  compromise  an  xmdercover 
investigation  by  revealing  its  existence 
and  could  endanger  the  physical  safety 
of  confidential  sources,  witnesses, 
investigators,  and  their  famiUes,  by 
revealing  their  identities. 

(7)  5  U.S.C.  552a(e)(4)(G)  and  (H) 
require  an  agency  to  publish  a  Federal 
Register  notice  concerning  its 
procediues  for  notifying  an  individual 
at  his  or  her  request,  if  the  system  of 
records  contains  a  record  pertaining  to 
him  or  her,  how  to  gain  access  to  such 

a  record,  and  how  to  contest  its  content. 


Because  this  system  of  records  is  being 
exempted  from  subsections  (d)  and  (f)  of 
the  Privacy  Act  concerning  access  to 
records  and  agency  rules,  respectively, 
these  requirements  are  inapplicable  to 
the  extent  that  the  system  of  records 
will  be  exempted  from  these 
requirements.  However,  OIG  has 
published  some  information  concerning 
its  notification,  access,  and  contest 
procediues.  Under  certain 
circumstances,  OIG  could  decide  it  is 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his  or  her 
records  in  the  system. 

(8)  5  U.S.C.  552a(e)(4)(I)  requires  an 
agency  to  publish  notice  of  the 
categories  of  sources  of  records  in  the 
system  of  records.  To  the  extent  that  this 
provision  is  construed  to  require  more 
detailed  disclosure  than  the  broad, 
generic  information  ciurently  published 
in  the  system  notice,  an  exemption  fiom 
this  provision  is  necessary  to  protect  the 
confidentiality  of  sources  of 
information,  to  protect  privacy  and 
physical  safety  of  witnesses  and 
informants,  and  to  avoid  the  disclosure 
of  investigative  techniques  and 
procedures.  OIG  will  continue  to 
publish  such  a  notice  in  broad  generic 
terms  as  is  its  current  practice. 

(9)  5  U.S.C.  552a(e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  ensure  fairness  to  the  individual  in 
making  any  determination  about  the 
individual.  Much  the  same  rationale  is 
applicable  to  this  exemption  as  that  set 
out  previously  in  item  (4)  (duty  to 
maintain  in  agency  records  only 
"relevant  and  necessary"  information 
about  an  individual).  Although  the  OIG 
makes  every  effort  to  maintain  records 
that  are  accurate,  relevant,  timely,  and 
complete,  it  is  not  always  possible  in  an 
investigation  to  determine  with 
certainty  that  all  of  the  information 
collected  is  accurate,  relevant,  timely, 
and  complete.  During  a  thorough 
investigation,  a  trained  investigator 
would  be  expected  to  collect  allegations, 
conflicting  information,  and  information 
that  may  not  be  based  upon  the  personal 
knowledge  of  the  provider.  When  OIG 
decides  to  refer  the  matter  to  a 
prosecutive  agency,  for  example,  that 
information  would  be  in  the  system  of 
records  and  it  may  not  be  possible  to 
determine  the  accinacy,  relevance,  and 
completeness  of  some  information  imtil 
further  investigation  is  conducted,  or 
indeed  in  many  cases  until  after  a  trial 
(if  at  all).  This  requirement  would 
inhibit  the  ability  of  trained 
investigators  to  exercise  professional 
judgment  in  conducting  a  thorough 
investigation.  Moreover,  fairness  to 
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affected  individuals  is  ensured  by  the 
due  process  they  are  accorded  in  any 
trial  or  other  proceeding  resulting  from 
the  OIG  investigations. 

(10)  5  U.S.C.  552a(e)(8)  requires  that 
an  agency  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  the  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record.  Exemption  from  this 
reqtiirement  is  needed  to  avoid 
revealing  investigative  techniques  and 
procedures  outlined  in  those  records 
and  to  avoid  prematurely  revealing  an 
ongoing  criminal  investigation  to  die 
subject  of  the  investigation. 

(11)  5  U.S.C.  552a(g)  provides  for  civil 
remedies  if  any  agency  fails  to  comply 
with  the  requirements  concerning 
access  to  records  under  subsections 
(d)(1)  and  (3)  of  die  Privacy  Act, 
maintenance  of  records  under 
subsection  (e)(5)  of  the  Privacy  Act,  and 
any  other  provision  of  the  Privacy  Act, 
or  any  rule  issued  thereunder,  in  such 

a  way  as  to  have  an  adverse  effect  on  an 
individual.  Allowing  civil  lawsuits  for 
alleged  Privacy  Act  violations  by  OIG 
investigatore  would  compromise  OIG 
investigations  by  subjecting  the 
sensitive  and  confidential  information 
in  the  OIG  system  of  records  to  the 
possibiUty  of  inappropriate  disclosure 
under  the  liberal  dvil  discovery  rules. 
That  discovery  may  reveal  confidential 
sources,  the  identity  of  informants,  and 
investigative  procedures  and 
techniques,  to  the  detriment  of  the 
particular  criminal  investigation  as  well 
as  other  investigations  conducted  by 
OIG. 

The  pendency  of  such  a  suit  would 
have  a  chilling  effect  on  investigations, 
given  the  possibility  of  discovery  of  the 
contents  of  the  investigative  case  file.  A 
Privacy  Act  lawsuit  could  become  a 
strategic  weapon  used  to  impede  OIG 
investigations.  Because  the  system 
would  be  exempt  from  many  of  the 
Privacy  Act's  requirements,  it  is 
unnecessary  and  contradictory  to 
provide  for  civil  remedies  fiom 
violations  of  those  specific  provisions. 

Under  subsection  (k)(5)  of  the  Privacy 
Act,  the  head  of  an  agency  may,  by  rule, 
exempt  any  system  of  records  within  the 
agency  from  certain  provisions  of  the 
Privacy  Act  if  the  system  of  records 
contains  investigatory  material 
compiled  solely  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  of  access  to  classified 
information.  However,  these  records 
would  be  exempt  only  to  the  extent  that 
the  disclosure  of  this  material  would 


reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to  the 
effective  date  of  this  section,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

NRC-18  contains  information  of  the 
type  described  above.  Therefore,  in 
accordance  with  subsection  (k)(5),  NRC- 
18  is  exempt  bom  subsections  (c)(3),  (d), 
(e)(1),  (e)(4)(G),  (H),  and  (I),  and  (f)  of 
the  Privacy  Act  to  honor  promises  of 
confidentiality  should  the  data  subject 
request  access  to  or  amendment  of  the 
records,  or  access  to  the  accounting  of 
disclosure  of  the  records  for  the 
following  reasons: 

(1)  5  U.S.C.  552a(c)(3)  requires  an 
agency  to  grant  access  to  the  accounting 
of  disclosures  including  the  date, 
nature,  and  purpose  of  each  disclosure, 
and  the  identity  of  the  recipient.  The 
release  of  this  information  to  the  record 
subject  could  alert  them  to  the  existence 
of  the  investigation  or  proseeutive 
interest  by  NRC  or  other  agencies.  This 
could  seriously  compromise  case 
preparation  by  prematurely  revealing 
the  existence  and  nature  of  the  \ 
investigation;  compromise  or  interfere    ' 
with  witnesses,  or  make  witnesses 
reluctant  to  cooperate;  and  could  lead  to 
suppression,  alteration,  or  destruction  of 
evidence. 

(2)  5  U.S.C.  552a(d)  and  (f)  require  an 
agency  to  provide  access  to  records, 
make  corrections  and  amendments  to 
records,  and  notify  individuals  of  the 
existence  of  records  upon  their  request. 
Providing  individuals  with  access  to 
records  of  an  investigation,  the  right  to 
contest  the  contents  of  those  records, 
and  the  opportunity  to  force  changes  to 
be  made  to  the  information  in  the 
records  would  seriously  interfere  with 
and  thwart  the  orderly  and  unbiased 
conduct  of  the  investigation  and  impede 
case  preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
and  result  in  the  secreting  of  or  other 
disposition  of  assets  that  would  make 
them  difficult  or  impossible  to  reach  to 
satisfy  any  Government  claims  growing 
out  of  the  investigation  or  proceeding. 

(3)  5  U.S.C.  552a(e)(l)  requires 
agencies  to  maintain  only  "relevant  and 
necessary"  information  about  an 
individual  in  agency  records.  This 
provision  is  inappropriate  for 
investigations  because  it  is  not  always 
possible  to  detect  the  relevance  or 


necessity  of  each  piece  of  information  in 
the  early  stages  of  an  investigation.  In 
some  cases,  it  is  only  after  the 
information  is  evaluated  in  light  of  other 
evidence  that  its  relevance  and 
necessity  will  be  clear. 

(4)  Because  NRC-18  is  being 
exempted  from  the  underlying  duties  to 
provide  notification  about  and  access  to 
information  in  the  system  and  to  make 
amendments  to  and  corrections  of  the 
information  under  subsections  (d)  and 
(f)  of  the  Privacy  Act,  the  requirements 
of  5  U.S.C.  552a(e)(4)  (G)  and  (H)  are 
inapplicable. 

45)  5  U.S.C.  552a(e){4)(I)  requires  an 
agency  to  pubUsh  notice  of  the 
categories  of  sources  of  records  in  the 
system  of  records.  To  the  extent  that  this 
provision  is  i  onstrued  to  require  more 
detailed  disclosure  than  the  broad, 
generic  information  currenUy  published 
in  the  system  notice,  an  exemption  from 
this  provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  the  privacy  and  physical 
safety  of  witnesses  and  informants. 
However,  the  OIG  will  continue  to 
pubhsh  such  a  notice  in  broad  generic 
terms  as  is  its  current  practice. 

In  addition,  10  CFR  9.95  is  being 
amended  to  update  the  list  of 
exemptions  that  apply  to  specific 
systems  of  records.  The  list  includes 
NRC-23,  "Office  of  Investigations 
Indices,  Files,  and  Associated  Records — 
NRC,"  and  NRC-35,  "Drug  TesUng 
Program  Records — NRC,"  for  which 
corresponding  Part  9  amendments  were 
not  previously  prepared  when  each  new 
system  was  established.  NRC-40  has 
been  deleted  from  this  list  because  a 
review  of  the  system  revealed  that  the 
subsections  (k)(5)  and  (k)(6)  exemptions 
of  the  Privacy  Act  were  no  longer 
needed.  This  amendment  will  eliminate 
any  confusion  regarding  the  specific 
exemption(s)  applicable  to  each  system 
of  records. 

Environmental  Impact — Categorical 
Exclusion 

The  NRC  has  determined  that  this 
rule  is  the  type  of  action  described  in 
categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0043. 
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lagnlatary  Analysis 

This  final  nils  adds  exemption  (j)(2) 
of  the  Privacy  Act  to  tke  NRC 
ragulatiims  that  descrdw  exempt 
systems  of  records.  This  is  an 
administrative  regulatory  action  that 
would  make  NRC's  re|ulations 
consistent  with  the  rsfulations 
applicd}le  to  the  majcSity  of  statutorily 
appointed  Inspectors  CeneraL  The  rule 
also  adds  the  QX2)  and  (k)(5) 
exemptions  to  the  system  of  records 
maintained  by  OIG  and  clearly  links 
each  NRC  system  of  records  to  the 
specific  exBmption(s)  of  the  Privacy  Act 
under  which  tiie  systvn  is  exempt.  Tne 
rule  does  not  have  an  econcxnic  impact 
on  any  class  of  licensee  or  the  NRC.  By 
more  clearly  indicating  the  exemptions 
under  whidi  a  system  is  exempt  and  by 
conforming  NRC's  regulations  to  those 
of  the  majority  of  statutorily  appointed 
Inspectors  Goieral,  tl|e  rule  may 
provide  some  benefit  to  those  who  may 
be  required  to  use  theee  regulations. 

The  alternative  to  the  rule  would  be 
to  refrain  from  adoptj^  the  identified 
exemptions.  As  discussed  in  this 
document,  failure  to  adopt  the  rule 
could  have  detrimenlnl  efiiects  on  the 
OIG's  investigative  program  and  its 
ability  to  obtain  and  protect 
information. 

This  constitutes  the  regulatory 
analysis  for  this  final  rule. 

Regniatory  Fkxibilit)r  Certificatiim 

As  required  by  the  Regulatory 
FlexibiUty  Act  (5  U.aC  605(b)).  the 
Conunission  certifies  that  this  final  rule 
does  not  have  a  significant  economic 
impact  on  a  substuitial  n^umber  of  nnall 
entities.  The  amendi^ents  to  10  CFR 
part  9  are  procedural  in  nature  and  will 
aid  an  NRC  ofiKce  to  |>erfbnn  its 
criminal  law  enforoefnent  functions.  In 
addition,  the  amend^ients  will 
eliminate  any  confusion  regarding 
specific  exemptions 'available  to  each 
affected  Privacy  Act  system  of  records 
notice. 


Backfit  Analysis 

The  NRC  has  deterinined  that  the 
backfit  rule  10  CFR  $0,109  does  not 
apply  to  this  final  rqle  and,  therefore,  a 
backfit  analysis  is  net  required  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFf  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  9 

Criminal  penalties,  Freedom  of 
information,  Privacy.  Reporting  and 
recordkeeping  requirements.  Sunshine 
Act 

For  the  reasons  set  out  in  the 
preamble  and  imdef  the  authority  of  the 


Atomic  Energy  Act  of  1954.  as  amended: 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  S  U.S.C.  552  aiul  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  9. 

PART  9-l>UBIJC  RECORDS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

AvitMrttjr:  Sec.  161, 68  Stat.  948,  as 
amended  (42  U.S.C  2201):  sec.  201, 88  Stat 
1242,  as  amended  (42  U.S.C  5841). 

Subpart  A  also  issued  under  5  U.S.C  552; 
31  U.S.C  9701;  Pub.  L.  99-570.  Subpart  B     _ 
also  issued  under  5  U.S.C.  552a.  Subpart  C 
also  issued  under  5  U.S.C  S52b. 

2.  In  S  9.52.  paragraph  (b)(4)  is  revised 
to  read  as  follows: 

f9.52   Typeeoffrequoeta. 

*  •       •       •       * 
(b)  Requests  for  accounting  of 

disclosures.  *  *  '  (4)  Disclosures 
expressly  exempted  by  NRC  regulations 
from  the  requirements  of  5  U.S.C. 
552a(c)(3)  j^ursiiant  to  5  U.S.C 
552a(j)(2)  and  (k). 

3.  In  §  9.61,  current  paragraph  (b)  is 
redesignated  as  paragraph  (c),  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

f9.6l    Proeedufee  for  processing  requecte 
for  records  exsmpt  In  wlMle  or  m  pert 

•  •        •        •        • 
(b)  General  exemptions.  Generally.  5 

U.S.C.  552a(j)(2)  allows  the  exemption 
of  any  system  of  records  within  the  NRC 
from  any  part  of  section  552a  except 
subsections  (b),  (c)(1)  and  (2),  (e)(4)(A) 
through  (F),  (e)(6).  (7),  (9),  (10),  and  (11), 
and  (i)  of  the  act  if  the  system  of  records 
is  maintained  by  an  NRC  component 
that  performs  as  one  of  its  principal 
functions  any  activity  pertaining  to  the 
enforcement  of  criminal  laws,  including 
police  efforts  to  prevent,  control,  or 
reduce  crimes,  or  to  apprehend 
criminals,  and  consists  of — 

(1)  Information  compiled  for  the 
piirpose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  the  natiire  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release  and 
parole,  and  probation  status; 

(2)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or 

(3)  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictmem  through 
release  fiom  supervision. 


4.  In  $  9.80.  paragraphs  (a)(6).  (10). 
and  (11)  are  revised  and  a  new 
paragraph  (aHl2)  is  added  to  read  as 
mllows: 

|M0   PlecloeMW  of  record  to  pereene 
oMierthentlielndMdMeHesilwiwIt 


(a)*  •  ' 

(6)  To  the  National  Archives  and 
Records  Administration  as  a  record  that 
has  sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  to  the 
Archivist  of  the  United  States  or 
designee  for  evaluation  to  determine 
v^iether  the  record  has  such  value; 
•        *        •        •        * 

(10)  To  the  Comptroller  General,  or 
any  authorized  representatives,  in  the 
coarse  of  the  performance  of  the  duties 
of  the  General  Accountins  Office: 

(11)  Pursuant  to  the  order  of  a  court 
of  competent  jurisdiction:  or 

(12)  To  a  consumer  reporting  agency 
in  accordance  with  31  U.S.C.  3711(f). 

5.  Section  9.95  is  revised  to  read  as 
follows: 

{9.96    Specific  exempllone. 

The  following  records  contained  in 
the  designated  NRC  Systems  of  Records 
(NRC-5.  NRC-0.  NRG-11,  NRC-18. 
NRC-22.  NRC-23,  NRC-28,  NRC-29, 
NRC-31,  NRC-33.  NRC-35,  NRC-37. 
and  NRC-39)  are  exempt  fiom  5  U.S.C. 
552a(c)(3),  (d).  (e)(1),  (e)(4)(G).  (H),  and 
(I),  and  (f)  in  accordance  with  5  U.S.C. 
S52a(k).  In  addition,  the  records 
contained  in  NRC-18  are  exempt  fiom 
the  provisions  of  5  U.S.C.  S52a  and  the 
regulations  in  this  part,  imder  5  U.S.C. 
552a(j)(2).  except  subsections  (b),  (c)(1) 
and  (2),  (e)(4)(A)  through  (F),  (e)(6),  (7), 
(9),  (10),  and  (11),  and  (i).  Each  of  these 
systems  of  records  is  subject  to  the 

provisions  of  §  9.61: 

(a)  Contracts  Records  Files,  NRC-5 

(Exemptions  (k)(l)  and  (k)(5)): 

(b)  Equal  Employmwit  Opportunity 
Discrimination  Complaint  Files.  NRC-9 
(Exemption  (k)(5)): 

(c)  General  Personnel  Records 
(Official  Personnel  Folder  and  Related 
Records) ,  NRC-1 1  (Exemptions  (k)(5) 
and  (k)(6)); 

(d)  Office  of  the  hxspector  General 
(OIG)  Investigative  Records,  NRC-18 
(Exemptions  (j)(2),  (k)(l).  (k)(2),  (k)(5). 

and(k)(6));  ^         .    , 

(e)  Personnel  Performance  Appraisals, 
NRC-22  (Exemptions  (k)(l)  and  (k)(5)); 

(0  Office  of  Investigations  Indices, 
Files,  and  Associated  Records.  NRC-  23 
(Exemptions  (k)(l),  (k)(2),  and  (k)(6)): 

(g)  Ifecruiting,  Examining,  and 
Placement  Records,  NRC-28  (Exempticm 

(k)(5)); 

(h)  Nuclear  Docmnents  System 
(NUDOCS).  NRC-29  (Exempti.m  (k)(l)); 
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(i)  Correspondence  and  Records. 
Office  of  tile  Secretary,  NRC-31 
(Exemption  (k)(l)): 

(j)  Special  Inquiry  File,  NRC-33 
(Exemptions  (k)(l),  (k)(2),  and  (k)(5)); 

(k)  Drug  Testing  Program  Records, 
NRC-35  (Exemption  (k)(5)); 

(1)  Information  Seciirity  Files  and 
Associated  Records.  NRC-37 
(Exemptions  (k)(l)  and  (k)(5));  and 

(m)  Personnel  Security  Files  and 
Associated  Records,  NRC-39 
(Exemptions  {k)(l),  (k)(2),  and  (k)(5)). 

Dated  at  Rockville,  MD..  this  1st  day  of 
December,  1995. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor. 
Executive  Director  for  Operations. 
(FR  Doc.  95-30173  Filed  12-12-45;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-120;  Special  Conditions 
Ho.2S-Atm-ua\ 

Special  Conditions:  Jetstrsam  Aircraft 
Limitsd  Model  4101  Series  Airplanes; 
Automatic  Takeoff  Thrust  Control 
System 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  special  conditions,  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  Jetstream  Aircraft  Limited  for 
the  Jetstream  Model  4101  series 
airplanes.  This  airplane  will  have  an 
unusual  design  featiire  for  which  the 
applicable  airworthiness  regulations  do 
not  contain  appropriate  safety 
standards.  The  imusual  design  feature  is 
an  Automatic  Takeoff  Thrust  Control 
System  (ATTCS)  that  resets  power  on 
the  operating  engine  for  compliance 
with  the  approadi  climb  performance 
requirements  in  §  25.121(d).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  December  6, 1995. 
Comments  must  be  received  on  or 
before  January  29, 1996. 

ADDRESSES:  Comments  on  these  final 
special  conditions,  request  for 
comments,  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel. 


Attn:  Rules  Docket  (ANM-7),  Docket 
No.  NM-120, 1601  Lind  Avenue  SW., 
Ronton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked 
"Docket  No.  NM-120."  Comments  may 
be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  hoUdays, 
between  7:30  and  4:00  p.m. 

FOR  FURTHER  INFORMATKM  CONTACT: 
William  Schroeder,  FAA, 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington,  98055-4056, 
telephone  (206)  227-2148. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  i>ersons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shoilld  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communicatic    ;  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
hght  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-120." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  May  24, 1989,  British  Aerospace 
Public  Limited  Company  (BAe) 
(currently  Jetstream  Aircraft  Ltd.) 
applied  for  a  type  certificate  for  the  BAe 
Model  4100  (currently  Jetstream  Model 
4101)  airplane  in  the  transport  airplane 
category.  The  Jetstream  Model  4101  is  a 
transport  category  airplane  powered  by 
two  Garrett  TPE331-14GR/HR  Series 
turbo-propeller  engines  mounted  on  the 
wing.  McCauley  Model  B/C 
5JFR36C1 101/2  or  3/4-/L114  G/H  CA-0 
five-blade  propellers  are  installed.  The 
airplane  is  type  certificated  with  two 


flight  crewmembers  and  up  to  30 
passengers. 

The  Jetstream  Model  4101  will 
incorporate  an  unusual  design  feature, 
the  Automatic  Takeoff  Thrust  Control 
System  (ATTCS),  referred  to  by 
Jetstream  as  Automatic  Power  Reserve 
or  APR,  to  show  compliance  with  the 
approach  climb  requirements  of 
§  25.121(d).  Appendix  I  to  part  25  limits 
the  appUcation  of  performance  credit  for 
ATTCS  to  takeoff  only.  Since  the 
airworthiness  regulations  do  not  contain 
appropriate  safety  standards  for 
approach  climb  performance  using 
ATTCS,  special  conditions  are  required 
to  ensure  a  level  of  safety  equivalent  to 
that  established  in  the  regulations. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101, 
Jetstream  must  show  that  the  Model 
4101  series  airplanes,  as  changed, 
continues  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A41NM  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A41NM  are  as  follows: 
Based  on  §§  21.29  and  21.17  and  the 
type  certification  appUcation  date,  the 
applicable  U.S.  type  certification  basis 
for  the  Model  4101  was  established  as 
follows: 

—Part  25  of  Uie  FAR  dated  February  1, 
1965,  as  amended  by  Amendments 
25-1  through  25-66  (all  based  on  BAe 
appUcation  date  to  CAA),  and 
—Part  25  of  the  FAR,  Amendments  25- 
67.  25-68,  25-69,  25-70,  25-71.  and 
—Part  25  of  tiie  FAR.  §§  25.361  and 
25.729  and  paragraphs  25.571(e)(2), 
25.773(b)(2)  and  25, 905(d),  all  as 
amended  by  Amendment  25-72,  and 
— Section  25.1419  as  amended  by 
Amendments  25-1  through  25-66. 
and 
— Special  Conditions  (SC)  as  follows: 
— Special  Conditions  No.  25-ANM-48 
issued  August  29, 1991,  Lightning  and 
High  hitensity  Radiated  Fields  (HIRF) 
— Special  Conditions  No.  25-ANM-45 
issued  July  9, 1991,  Cabin  Aisle 
Widtii,  and 
— The  following  exemptions  were 

petitioned  for  and  granted: 
— FAA  Exemption  No.  5587  issued 
January  13, 1993,  Head  Impact 
Criteria  (25.562(c)(5))  for  tiie  Uiree 
most  forward  passenger  seats  in 
passenger  cabin,  and 
— Equivalent  safety  findings  as  follows: 
—25.349  of  the  FAR,  Rolling  Conditions 
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—25.729(e)(2)  of  the  F^  Landing  Gear 

Aural  Warning 
— 2S.811(d)(2)  of  the  FKR.  Emergency 

Exit  Marking,  Over  Wing  Exits 
—25.1182  of  the  FAR.  Nacelle  areas 

behind  firewalls,  and 
—Part  34  of  the  FAR  effective 

September  10, 1990,  and 
^>art  36  of  the  FAR  effective  December 

1. 1969,  including  Amendments  36-1 

through  36-18,  including  Appendices 

A.  B,  and  C  i 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(Le.,  part  25  as  amendsd)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  Jetstream  Model  41bl  series 
airplanes  because  of  a  novel  or  imusual 
design  fisature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations.  | 

Special  conditions,  As  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  and  beoyne  part  of  the 
tjrpe  certification  basi^  in  accordance 
with  §  21.101(b)(2).      j 

Novel  or  Unasual  Destgn  Featnres 

The  Jetsteam  4101  is  a  twin 
tiirbopropeller  airplane  equipped  with 
electranic  engine  cont|ols  that  protect 
against  exceeding  the  engine 
tempraature  and  torque  limits.  It  also 
incorporates  an  ATTC^  system  that  can 
automatically  add  povf  er  to  the 
operating  engine  in  thf  event  one  engine 
fails.  This  system  ben^ts  engine  life  by 
allowing  the  normal  all-engines- 
operating  poMrer  to  be  set  at  less  than 
the  maximum  available  power  when  the 
airplane  operation  is  l^ted  only  by 
one-engine-inoperativ^  performance 
considerations.  If  an  ^igine  &ils,  the 
ATTCS  is  armed  and  me  operating 
engine  is  above  65%  torque,  the  ATTCS 
automatically  increases  the  Exhaust  Gas 
Temperature  (EGT)  limit  by  40*  C  and 
the  torque  by  11%,  hvi  does  not  allow 
the  torque  to  exceed  either  the  100% 
torque  limit  or  the  higgler  EGT  limit. 
Therefore,  the  Jetstreain  4101  ATTCS 
only  provides  an  increase  in  power  at 
temperatures  above  the  normal  flat  rate 
limit  temperatiire. 

The  part  25  standards  for  ATTCS, 
contained  in  §  25.904  tuid  Appendix  I, 
specifically  restrict  pe^ormance  credit 
for  ATTCS  to  takeoff.  Expanding  the 
scope  of  the  standards  to  include  other 
phases  of  flight,  including  go-around, 
was  considered  at  the  time  the 
standards  were  issue(i  but  flightcrew 
workload  issues  precliided  further 
consideration.  As  stati  td  in  the  preamble 
to  Amendment  25-62 


In  regard  to  ATTCS  credit  for  apfwoach 
climb  and  go-aiound  maneuvera,  current 
regulations  preclude  a  higher  thrust  for  the 
approach  cUmb  (§  2S.121(d)]  than  for  the 
landing  climb  (§  25.119).  The  woridoad 
required  for  the  flightcrew  to  monitor  and 
select  from  multiple  in-flight  thrust  settings 
in  the  event  of  an  engine  feilure  during  a 
critical  point  in  the  approach,  landing,  or  go- 
around  opraations  is  excessive.  Therefore, 
the  FAA  does  not  agree  tliat  the  scope  of  the 
amendment  should  be  changed  to  include  the 
use  of  ATTCS  for  anything  except  the  takeoff 
phase.  (52  FR  43153,  November  9. 1987) 

The  ATTCS  incorporated  on  the 
Jetstream  4101  allows  the  pilot  to  use 
the  same  power  setting  procediue 
during  a  go-around  regardless  of 
whether  or  not  an  engine  feils.  In  either 
case,  the  pilot  obtains  go-around  power 
by  advancing  the  power  levers  imtil 
reaching  either  100%  torque  or  the  EGT 
limit.  If  ATTCS  is  operating  (i.e.,  one 
engine  is  inoperative),  the  EGT  limit 
computed  by  the  electronic  engine 
control  and  displayed  to  the  pilot  is  40" 
C  higher  than  when  all  engines  are 
operating.  For  a  go-aroimd  in  which  an 
engine  fails  after  go-around  power  has 
been  set,  the  ATTCS  operates  exactly  as 
it  does  during  takeoff  to  automatically 
boost  power. 

The  definition  of  a  critical  time 
interval  for  the  approach  climb  case, 
during  which  time  it  must  be  extremely 
improbable  to  violate  a  flight  path  based 
on  the  §  25.121(d)  gradient  requirement 
is  of  primary  importance.  The 
§  25.121(d)  gradient  requirement 
implies  a  minimiini  one-engine- 
inoperative  flight  path  capability  with 
the  airplane  in  the  approach 
configuration.  The  engine  may  have 
been  inoperative  before  initiating  the  go- 
around,  or  it  may  become  inoperative 
dtuing  the  go-aroimd.  The  definition  of 
the  critical  time  interval  must  consider 
both  possibilities. 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Jetstream  Model  4101.  Should  Jetstream 
Aircraft  Limited  apply  at  a  later  date  for 
a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusiud  design  featiue, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 

Under  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  days  after  the  date  of  publication 
in  the  Federal  Register,  however,  as  the 
certification  date  for  the  Jetstream 
Model  4101  is  imminent,  the  FAA  finds 
that  good  cause  exists  to  make  these 
special  conditions  effective  upon 
issuance. 


Conclusioii 

This  action  affects  only  certain  design 
feattues  on  the  Jetsteam  Model  4101 
airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in  a 
recent  instance  with  no  comment.  For 
this  reason  and  because  a  delay  would 
significantly  affect  the  applicant's 
installation  of  the  system  and 
certification  of  the  airplane,  w^ch  is 
imminent,  the  FAA  has  determined  that 
good  cause  exists  for  adopting  these 
special  conditions  without  notice, 
llierefore,  special  conditions  are  being 
issued  for  this  airplane  and  made 
effective  upon  issuance. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Audiority:  49  U.S.C  app.  1344, 1348(c), 
1352. 1354(a).  1355. 1421  through  1431, 
1502, 1651(b)(2),  42  U.S.C  1857f-10, 4321  et 
seq.;  E.0. 11514;  and  49  U.S.C.  106(g). 

The  Special  Conditiciis 

According,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  the  Jetstream  Model  4101 
airplane. 

(a)  General:  An  ATTCS  is  defined  as 
the  entire  automatic  system,  including 
all  devices,  both  mechanical  and 
electrical,  that  sense  engine  failtue, 
transmit  signals,  actuate  fuel  controls  or 
power  levers,  or  increase  engine  power 
by  other  means  on  operating  engines  to 
achieve  scheduled  thrust  or  power 
increases  and  furnish  cockpit 
information  on  system  operation. 

(b)  Automatic  takeoff  thrust  control 
system  (ATTCS).  The  engine  power 
control  system  that  automatically  resets 
the  power  or  thrust  on  the  operating 
engine  (following  engine  failiue  during 
the  approach  for  landing)  must  comply 
with  the  following  requirements: 

(1)  Performance  ana  System 
Reliability  Requirements.  The 
probability  analysis  must  include 
consideration  of  ATTCS  failiue 
occiirring  after  the  time  at  which  the 
fightcrew  Ust  verifies  that  the  ATTCS  is 
in  a  condition  to  operate  imtil  the 
beginning  of  the  critical  time  interval. 

(2)  Thrust  Setting.  The  initial  takeoff 
thrust  set  on  each  engine  at  the 
beginning  of  the  takeoff  roll  or  go- 
aroimd  may  not  be  less  than: 


(i)  Ninety  (90)  percent  of  the  thrust 
level  set  by  the  ATTCS  (the  maximum 
takeoff  thrust  or  power  approved  for  the 
airplane  under  existing  ambient 
conditions); 

(ii)  That  required  to  permit  normal 
operation  of  all  safiety-related  systems 
and  eqmpment  dependent  upon  engine 
thrust  or  power  lever  position;  and 

(iii)  That  shown  to  be  fiee  of 
hazardous  engine  response 
characteristics  when  thrust  is  advanced 
from  the  initial  takeoff  thrust  or  power 
to  the  maximum  approved  takeoff  thrust 
or  power. 

(3)  Powerplant  Controls.  In  addition 
to  the  requirements  of  §  25.1141,  no 
single  fedlme  or  malfunction,  or 
probable  combination  thereof,  of  the 
ATTCS,  including  associated  systems, 
may  cause  the  failiue  of  any  powerplant 
function  necessary  for  safety.  The 
ATTCS  must  be  designed  to: 

(i)  Apply  thrust  or  power  on  the 
operating  engine(s),  following  any  one 
engine  failure  diuing  takeoff  or  go- 
aroimd,  to  achieve  the  maximum 
approved  takeoff  thrust  or  power 
without  exceeding  engine  operating 
limits;  and 

(ii)  Provide  a  means  to  verify  to  the 
flightcrew  before  takeoff  and  before 


beginning  an  approach  for  landing  that 
the  ATTCS  is  in  a  condition  to  operate. 

(c)  Critical  Time  Interval.  The 
definition  of  the  Critical  Time  Interval 
in  Appendix  I,  §  125. (b)  shall  be 
expanded  to  include  the  following: 

(1)  When  conducting  an  approach  for 
landing  using  ATTCS,  the  critical  time 
intOTval  is  defined  as  follows: 

(i)  The  critical  time  interval  begins  at 
a  point  on  a  2.5  degree  approach  glide 
path  from  which,  assuming  a 
simultaneous  engine  and  ATTCS 
failure,  the  resulting  approach  climb 
flight  path  intersects  a  flight  path 
originating  at  a  later  point  on  the  same 
approach  path  corresponding  to  the  Part 
25  one-engine-inoperative  approach 
climb  gradient.  The  period  of  time  from 
the  point  of  simultaneous  engine  and 
ATTCS  failure  to  the  intersection  of 
these  flight  paths  must  be  no  shorter 
than  the  time  interval  used  in  evaluating 
the  critical  time  interval  for  takeoff 
beginning  fit>m  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  up  reaching  a  height  of  400 
feet. 

(u)  The  critical  time  interval  ends  at 
the  point  on  a  minimum  performance, 
all-engines-operating  go-around  flight 
path  from  which,  assiuning  a 


simultaneous  engine  and  ATTCS 
failure,  the  resulting  minimum 
approach  climb  flight  path  intersects  a 
flight  path  corresponding  to  the  Part  25 
minimum  one-engine-inoperative 
approach  climb  gradient.  The  all- 
engines-operating  go-aroimd  flight  path 
and  the  Part  25  one-engine-inoperative 
approach  climb  gradient  flight  path 
originate  from  a  common  point  on  a  2.5 
degree  approach  path.  The  period  of 
time  from  the  point  of  simultaneous 
engine  and  ATTCS  failure  to  the 
intersection  of  these  flight  paths  must  be 
no  shorter  than  the  time  interval  used  in 
evaluating  the  critical  time  interval  for 
the  takeoff  beginning  from  the  point  of 
simultaneous  engine  and  ATTCS  failure 
and  ending  upon  reaching  a  height  of 
400  feet. 

(2)  the  critical  time  interval  must  be 
determined  at  the  altitude  resulting  in 
the  longest  critical  time  interval  for 
which  one-engine-inoperative  approach 
climb  performance  data  are  presented  in 
the  Airplane  Flight  Manual. 

(3)  The  critical  time  interval  is 
illustrated  in  the  following  figure: 

BIUJNQ  COOC  4»ie-12-M 
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*The  engine  and  ATTCS  £uled  time 
interval  must  be  no  shc^r  than  the  time 
interval  from  the  point  of  simultaneous 
engine  and  ATTCS  foilnre  to  a  height  of  400 
feet  used  to  cxnnply  wiih  I2S.2(b)  for  ATTCS 
use  during  takeoft 

Issued  in  Renton.  W^hington,  on 
December  6, 199S. 
Slawait  R.  Milla-, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
AMN-100. 

(FR  Doc.  95-30366  Fil^l  12-12-95;  8:45  am] 
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14CFRPart97 

[DockM  Na  2*390;  AnMt  No.  IMS] 

Standard  Instrument  Approach 
Procedures;  Miscell| 
Amendments 


Itoneous 


agency:  Federal  Aviktion 
Administration  (FA^).  DOT. 
action:  Final  rule. 


FAA) 

s.    I 


summary:  This  ameqdment  establishes, 
amends,  suspends,  cr  revokes  Standard 
Instrument  Approacli  Procedures 
(SIAPs)  for  operatioi)s  at  certain 
airports.  These  regulkttory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  fli^t  operations  under 
instnunent  flight  rules  at  the  affected 
airports.  I 

DATES:  An  effective  iate  for  each  SLAP 
is  specified  in  the  aiitendatory 
provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  thf  Federal  Register 
on  December  31, 1^0,  and  reapproved 
as  of  January  1, 1983. 
AOCMESSES:  Availab^ity  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docjiet.  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20991; 

2.  The  FAA  Regioiud  Office  of  the 
region  in  which  the  effected  airport  is 
located:  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase— In<lividual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inq^  Center  (APA- 
200],  FAA  Headqualters  Building.  800 
Independence  Avenue  SW., 
Washington,  EX:  20^1;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington,  EX:  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-^20),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  IX:  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  eadi  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
refnence  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
doctunents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  ciraunstances 
which  created  the  need  for  some  SLAP 


^unendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Becatise  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  November  17, 
1995. 

Thomas  C  Aocardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnunent  Approach 
Procediues,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120, 44701;  and  14  CFR  11.49(b)(2). 

2.  Pari  97  is  amended  to  read  as 
follows: 
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K  97.23, 97.2S,  97  JZT,  9729, 97.31 ,  97.33 
end  97.35    [AnMnded] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOC/DME, 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\P8; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

•  •  *  Effective  January  4, 1996 

Key  West,  FL,  Key  West  InU,  VOR/DME  or 

GPS  RWY  27,  Amdt  2 
Key  West,  FL,  Key  West  Intl,  NDB  or  GPS- 

A,  Amdt  14 
Key  West,  FL.  Key  West  Intl,  RADAR-1, 

Amdt  4 
Tecumseh,  MI,  Al  Meyers.  VOR  OR  GPS-A, 

Amdt  7 
Fairmont,  NE,  Fairmont  State  Airfield,  NDB 

RWY  17.  Orig 
Fairmont,  NE.  Fairmont  State  Airfield,  NDB 

OR  GPS  RWY  35,  Amdt  1 
Hartington,  NE,  Hartington  Muni,  VOR/DME 

RWY  31,  Orig 
Nebraska  Gty,  NE,  Nebraska  City  Muni,  NDB 

RWY  15.  Orig 
Nebraska  City,  NE,  Nebraska  City  Muni,  NDB 

RWY  33,  Orig 
Scribner.  NE,  Scribner  State,  VOR  RWY  35, 

Orig 
Lexington.  TN,  Franklin-Wilkins,  VOR  or 

GPS  RWY  33,  Amdt  10 
Louisa,  VA,  Louisa  County-Freeman  Field, 

LOC  RWY  27,  Orig 

•-  •  'Effective February  1,  1996 

Baltimore,  MD,  Martin  State,  ILS  RWY  33, 

Amdt  5 
MiliviUe,  N),  Millville  Muni,  VOR-A,  Orig 
Millville,  N),  MiUville  Muni,  VOR  OR  GPS 

RWY  19,  Amdt  3A 
CANCELLED 

»  •  *  Effective  February  29, 1996 

Bastrop,  LA,  Morehouse  Memorial,  GPS  RWY 

16,  Orig 
St.  Charles,  MO.  St.  Charles  County  Smartt, 

GPS  RWY  18.  Orig 
Blacksburg.  VA,  Virginia  Tech,  LOC  RWY  12, 

Amdt  4 

(FR  Doc.  95-30369  Filed  12-12-95;  8:45  am] 
BILUNO  CODE  4910-13-M 


14  CFR  Part  97 

Pocket  No.  28402;  Amdt  No.  1698] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 


needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination  ^ 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  fiom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Dociunents,  US 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277.    • 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediu«s  (SLAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 


incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  refisrence  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SL\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
was  applied  to  only  these  specified 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  TTie  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
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procedure  before  adopting  these  SIAPs 
are  impracticable  aid  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  maldng  diese 
SIAPs  effective  in  less  than  30  days. 

Q»clBSi<HI 

The  FAA  has  dednmined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefbilB— (1)  is  not  a 
"significant  regulalory  action"  under 
Executive  Order  1^866;  (2)  is  not  a 
"significant  rule"  ilnder  DOT 
Regulatory  Polidea  and  Procediues  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimBl-  For  the  same 
reason,  the  FAA  citifies  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Wasliington,  DC  on  December  1, 
1995. 

Thomas  C  Aocaidi, 

Director,  Fli^t  Standards  Service. 

AdoptifHi  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnmient  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Audioriljr:  49  U.S.C  40103, 40113, 40120. 
44701;  49  U.S.Q  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

ff  97.23, 97.25, 97.27. 97.29, 97.31, 97.33, 
97.35   [Amendecq 

By  amending:  $  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG.  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
S  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV:  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDC  date 


Stale 


City 


Airport 


FDC  No. 


SIAP 


11/16/96 

11/16/95 
11/17/95 
11/21/95 
11/22/95 
11/28/95 


lA 

SC    i 
CA    I 
VT 
AR 


Pete 


PheHaMuni 


Cohjrnbia .... 
Placervine ... 
MornsviNe  ... 
UttleRock  „ 
Minneapolis 


Columbia  Metropolitan . 

Ptacerville  

Morrisviile-Stowe  State 

Adams  Field  

Minneapoto-St     Paul 
Chamberlain). 


IntI    (WoW- 


FDC  5/6269 

FDC  5/6251 
FDC  5/6284 
FDC  5/6339 
FDC  5/6366 
FDC  5/6438 


NDB  or  GPS  RWY  34,  AMDT 

6... 
ILS  RWY  29  AMDT  38... 
GPS  RWY  5.  ORKa... 
NDBorGPS-BAMDTI... 
ILS  RWY  4R.  ORIG... 
ILS  RWY  29L  AMDT  41... 
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14  CFR  Part  97 

[Deeket  No.  2S401:  AMt  No.  1997] 

Standard  InslninMht  Approach 
Prooadurea;  MaMllanooua 
Amandmanta 

AQB«CY:  Federal  Aviation 
Administration  (f4a),  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operati<ins  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  me  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  N^onal  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  niles  at  the  affected 
airports. 


DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Dociunents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regiilations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediu'es  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  ot  purchase  as  stated 
above. 
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The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubUration  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
.  the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  the  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SLAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  makhig  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpatod 


impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  December  1, 
1995. 

Thomas  C  AocaitU, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

K  97.23, 97.25, 97.27, 97.29. 97.31. 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
TSME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SL\Ps: 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

•  •  *  Effective  January  4, 1996 

Jacksonville,  FL,  Jacksonville  Intl,  ILS  RWY 

13,  Amdt  5 
Olive  Branch,  MS,  Olive  Branch,  LOC/DME 

RWY  18,  Orig 
Salt  Lake  Qty.  UT.  Salt  Lake  City  Intl,  ILS/ 

DME  RWY  16L.  Amdt  9 
Salt  Lake  Qty,  UT,  Salt  Lake  City  Intl,  ILS/ 

DME  RWY  16R.  Amdt  1 
Salt  Lake  City,  UT,  Salt  Lake  City  Intl,  ILS/ 

DME  RWY  34L  Amdt  1 
Salt  Lake  Qty.  UT,  Salt  Lake  City  Intl,  ILS/ 

DME  RWY  34R.  Amdt  1 
Superior,  WI,  Richard  I.  Bong,  GPS  RWY  13, 

Orig 
Superior,  WI,  Richard  I.  Bong.  GPS  RWY  31, 

Orig 

•  •  *  Effective  February  1,1996 

Syracuse,  NY,  Syracuse  Hancock  Intl,  VOR  or 
GPS  RWY  14.  Amdt  21 

•  *  *  Effective  February  29. 1996 

Crossett,  AR,  Z  M  Jack  Stall  Field,  GPS  RWY 
23,  Orig 


De  Kalb,  IL  De  Kalb  Taylor  Muni,  GPS  RWY 

9,  Orig 
Indianapolis,  DM,  Indianapolis  Metropolitan, 

GPS  RWY  33.  Orig 
New  Castle,  IN.  New  Castle-Henry  Co  Muni, 

VOR  PR  GPS  RWY  27.  Amdt  9 
New  Castle,  IN.  New  Castle-Henry  Co  Muni, 

NDB  OR  GPS  RWY  9,  Amdt  5 
New  Castle,  IN.  New  Castle-Henry  Co  Muni, 

NDB  RWY  27,  Amdt  5 
Ames,  LA,  Ames  Muni,  GPS  RWY  31,  Orig 
Fairfield,  L\,  Fairfield  Muni.  GPS  RWY  36, 

Orig 
Houma.  LA.  Houma-Terrebonne,  GPS  RWY 

12,  Orig 
New  Orleans.  LA.  Lake&Ymt,  GPS  RWY  18R, 

Orig 
Bar  Harbor,  ME,  Hanood:  County-Bar  Harbor, 

GPS  RWY  4.  Orig 
Sullivan,  MO,  Sullivan  Regional,  GPS  RWY 

24.  Orig 
Woodbine,  NJ.  Woodbine  Muni,  VOR-A, 

Orig 
Woodbine,  NJ,  Woodbine  Muni,  VOR  or 

GPS-A,  Amdt  2  Cancelled 
Silver  City,  NM,  Grant  County,  GPS  RWY  26. 

Orig 
Ponca  City,  OK,  Ponca  City  Mimi,  NDB  OR 

GPS  RWY  17,  Amdt  4 
Ponca  City,  OK,  Ponca  City  Muni,  NDB  RWY 

35.  Amdt  3 
Ponca  City,  OK,  Ponca  Qty  Muni,  GPS  RWY 

35.  Orig 

(FR  Doc.  95-30368  Filed  12-12-95;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  3 

Ethics  Training  for  Registrants 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule. 

summary:  On  July  22,  1994,  the 
Conunodity  Futures  Trading 
Commission  (Commission)  published 
for  comment  proposed  amendments  to 
Rule  3.34,  wlUch  governs  ethics  training 
for  Commission  registrants.  59  FR 
37446.  Based  upon  its  review  of  the 
comments  received  and  its  own 
reconsideration  of  the  proposed 
amendments,  the  Commission  has 
determined  to  adopt  the  rule 
amendments  as  proposed,  with  certain 
modifications  discussed  herein. 
EFFECTIVE  DATE:  These  rule  amendments 
will  become  efi'ective  January  12, 1996. 
However,  with  respect  to  existing  ethics 
training  providers,  the  provision  of 
§  3.34(b)(5)  relating  to  promotional  and 
instructional  materials,  including 
videotape  and  computer  presentations, 
will  become  applicable  March  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  or  Myra  R.  Silberatein, 
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•mommtkm: 


Attomay-Advisar,  Divisiixi  of  Trading 
and  Maricets.  Conunodity  Futures 
Treding^  Commission.  1155  21st  Street, 
N.W.,  Wadungton.D.C.  20581. 
Telephone  (202)  418-5450. 

8UWLBMNTARV 

L  Backgromid 

Section  210  of  tl^  Putuies  Trading 
Practices  Act  of  1992  added  a  new 
paragraph  (b)  to  Seiction  4p  of  the 
Commodity  Kxrhapge  Act  (Act), 
m«nrfAtifig  ethics  tfaining  for  all  persons 
registered  under  tbe  Act*  On  April  15, 
1993,  the  ConunisflicHi  adopted  Rule 
3.34  to  implement  this  Coiigressional 
mandate.'  By  Fed«al  KagMer  release 
issued  on  September  13, 1993,  the 
Commission  provided  further  guidance 
with  respect  to  thei  contents  of 
applications  to  be  lubmitted  by  persons 
se^dng  to  provide  ethics  training  to 


sposed  amendments  to  Rule  3.34. 
publiahad  in  )uly  |994.  would:  (1) 
require  a  certification  by  persons 
seeking  to  provide  ethics  training  that 
they  would  not  be  disqualified  from 
regUtration  undor  the  Act;  (2)  limit 
certain  representations  that  ethics 
training  providers  may  make  concerning 
their  status  as  such;  (3)  facilitate  the  use 
of  videotape  and  electronic 
presentations:  and  (4)  enhance  the 
ability  of  a  registei^  futiues  association 
to  track  the  ethics  training  attendance 
dates  of  registrants.  The  Commission 
received  four  comment  letters  on  tha 
proposed  rule  amendments.  The 
commenters  included  a  registered 
futures  associatioii,  a  computer-based 
ethics  training  provider  and  two  other 
ethics  training  providers.  The 
commenters  generally  supported,  or 
acknowledged  their  imderstanding  of, 
the  obfectives  of  the  proposed  rule 
amendmmts.  S<Hne  commmters, 
however,  criticized  the  scope  of  the 
proposed  rule  am^dments.  Further, 
one  of  the  ethics  twining  providers  who 
submitted  cfsmneats  requested 


>  This  proYition  of  th«  Act  U  codifwd  at  7  U.S.C 
6p(bKlM4)  tnd  sUtM  tbat: 

The  Conunission  sbal  issue  regulations  to  require 
new  registrants,  within  6  months  after  receiving 
such  registration,  to  attend  a  training  session,  and 
all  other  registrants  to  attend  periodic  training 
sessions,  to  ensure  that  registrants  understand  their 
responsibilities  to  the  public  under  this  Act, 
including  responsibilities  to  observe  just  and 
equitable  principles  of  trade,  any  rule  or  regulation 
of  the  Commission,  an/  rule  of  any  appropriate 
contract  market,  registered  futures  association,  or 
other  self-regulatory  organization,  or  any  other 
applicable  Federal  or  state  Law,  rule  or  regulation. 

>S8  FR  10S75.  19SS4^19S87, 19593-19594  (April 
IS,  19S3). 

>  58  FR  47890  (SeptaAiber  13, 1993).  The 
Commission  has  revievfed  applications  from  more 
than  twenty-Gve  persons  seeking  to  provide  ethics 
training  to  registrants. 


additional  time  to  update  its  program 
materials  to  comply  with  the  changes 
that  would  be  required  by  the  rule 
amendments.  Comments  addressed  to 
specific  provisions  of  the  proposed  rule 
amendments  and  the  Commission's 
resolution  of  the  issues  raised  therein 
are  discussed  below  in  the  context  of 
the  relevant  rule  provision. 

Based  upon  its  review  of  the 
comments  received  on  the  proposed 
amendments  and  in  light  of  its 
experience  in  administering  this 
program,  the  Commission  has  adopted 
amendments  to  Rule  3.34  regarding 
ethics  training  providers.  The 
provisions  of  Rule  3.34  relating  to  the 
topics  to  be  covered  in  ethics  training 
and  the  minimum  requirements  for 
attendance  at  such  training  femain 
unchanged.  The  amendments  adopted 
herein  will,  subject  to  proposed 
amendments  to  Rule  3.34  published  in 
this  edition  of  the  Federal  Register, 
permit  a  person  to  be  included  by  a 
registered  futures  association  aa  a  list  of 
authorized  providers  of  such  training 
upon  filing  of  a  notice  with  a  registered 
futures  association  certifying  that:  (1)  he 
is  not  subject  to  a  statutory 
disqualification  from  registration  imder 
the  Act;  *  (2)  barred  from  service  on  self- 
regulatory  organization  (SRO)  governing 
IxMids  or  committees  pursuant  to 
Commission  Rule  1.63  or  SRO  rules;  or 
(3)  subject  to  a  pending  proceeding  with 
respect  to  possible  violations  of  the  Act 
or  rules  or  orders  promulgated 
thereunder.  These  amencknents  will 
also  prohibit  certain  representations 
with  respect  to  a  person's  status  as  an 
ethics  training  provider,  allow  wider 
use  of  ethics  training  presentations  by 
videotape  and  computer;  and  require 
ethics  training  providers  to  furnish 
records  of  attendees  to  a  registered 
futujtes  association  upon  request 

By  separate  release  publisned  in  this 
edition  of  the  Federal  Register,  the 
Commission  is  proposing  several 
additional  amendments  to  Rule  3.34  to 
address  certain  further  issues  relating  to 
ethics  training  providers.  These 
amendments  would  require  ethics 
training  providers  other  than  SROs:  (1) 
To  satisfy  the  same  proficiency  testing 
requirements  as  registrants;  and  (2)  have 
at  least  three  years  of  pedagogical  or 
relevant  industry  experience. 

n.  Amendments  to  Cnmmiiision  Rule 
3.34 

A.  Required  Certifications  by  Applicants 
to  Become  Ethics  Training  Providers 

Currently,  three  categories  of  persons 
may  provide  ethics  training  to 


*  Sections  8a  (2)  and  (3)  of  the  Act.  7  U.S.C  12a 
(2)  and  (3)  (1994). 


Commission  registrants  pursuant  to 
Rule  3.34:  (1)  SROs;  (2)  entities 
accredited  to  conduct  continuing 
education  programs  by  a  state 
profwsional  licensing  authority  in  the 
fields  of  law,  finance,  accoimting  or 
economics;  or  (3)  any  other  person 
v^ose  program  "is  approved  by  the 
Commission  for  this  piupose."  '  The 
amoidments  to  Rule  3.34  prc^osed  in 
July  1994  would  have  continued  to 
permit  SROs  and  stateniccredited 
continuing  education  providers  to  act  as 
ethics  training  providers  without 
compliance  \^m  any  additional 
requirements.  With  respect  to  persons 
other  than  SROs  or  state-accredited 
entities,  the  proposed  amendments 
would  permit  such  persons  to  provide 
ethics  training  upon  filing  of  a  notice 
with  a  registered  futures  association 
certifying  that  the  person,  all  principals 
thereof  (as  defined  in  Commission  Rule 
3.1(a))  *  and  any  individuals  who,  on 
behalf  of  such  person,  conduct  in- 
person  ethics  training  sessions  or 
prepare  ethics  training  videotape  or 
electronic  presentations,'  are  not  subject 
to:  (1)  any  statutory  disqualification 
from  registration  under  Sections  8a(2)  or 
(3)  of  the  Act; "  (2)  a  bar  from  service  on 
SRO  governing  boards  or  committees 
arising  from  relevant  disciplinary 
history,  as  specified  in  Commission 
Rule  1.63  B  or  any  SRO  rule  adopted 
thereimder;  or  (3)  a  pending 
adjudicatory  proceeding  under  Sections 
6(c),  6(d),  6c,  6d,  8a  or  9  of  the  Act  or 


M7  CFR  3.34(b)(3)(1995). 

•17CFR3.1(a)(1995). 

'  Thus,  if  an  entity  organizes  a  corporation  to 
offer  ethics  training  and  hires  an  instructor  to 
conduct  the  lectures,  the  notice  must  include 
within  its  coverage  the  entity,  the  corporation  and 
the  instructor.  Such  notice  must  also  be  amended 
as  necessary  to  cover  any  additional  instructors 
required  to  handle  the  number  of  persons  enrolling 
in  the  ethics  training  program. 

•  7  U.S.C  12a(2)  or  OKI  994).  The  Act  specifies 
several  grounds  for  disqualification  from 
registration  including,  among  othera,  a  prior 
revocation  of  registration,  felony  conviction,  and  an 
injunction  relating  to  futures  or  securities  activities. 

■Pursuant  to  Rule  1.63,  each  SRO  must  nuiintain 
in  effect  rules  which  render  a  person  ineligible  to 
serve  on  its  governing  boards,  disciplinary 
committees,  or  arbitration  panels  who,  among  other 
things,  has  been  found  within  the  prior  three  years 
to  have  committed  a  disciplinary  offense  or  entered 
into  a  settlement  agreement  where  the  charge 
involved  a  "disciplinary  offense."  is  cumntly 
suspended  from  trading  on  any  contract  market,  is 
suspended  or  expelled  from  membership  in  any 
SRO,  or  is  currently  subject  to  an  agreement  with 
the  Commission  or  an  SRO  not  to  apply  for 
registration  or  membership.  A  "disciplinary 
offense"  for  these  purposes  meaiu  any  violation  of 
the  Act  or  the  rules  promulgated  thereunder  or  SRO 
rules  other  than  those  relating  to  (1)  decorum  or 
attire,  (2)  financial  requirements,  or  (3)  reporting  or 
recordkeeping,  unless  resulting  in  Hnes  aggregating 
mora  than  $5,000  in  a  calendar  year,  provided  such 
SRO  rule  violations  did  not  involve  fraud,  deceit  or 
converaion,  or  result  in  a  suspension  or  expulsion. 
17  CFR  1.63  (1995). 
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Commission  Rules  3.55. 3.56  or  3.60.^° 
This  oeitificatian  procedure  will  replace 
the  existing  application  procedure  for 
entities  that  are  not  SROs  or  state- 
accradited  providers  of  continuing 
aducation  in  the  fields  of  law,  finance, 
accoimting  or  economics. 

The  Commission  believes  that  it  is 
appropriate  to  require  ]>er8ons  seeking 
to  act  as  ethics  trainers  to  provide  a 
certification  of  the  nature  outlined 
above  in  order  to  assure  a  ininifniim 
level  of  fitness  to  act  as  ethics  trainers.^^ 
The  statutory  requirement  for  ethics 
training  is  intended  "to  ensure  that 
registrants  understand  their 
resptmsibilities  to  the  public  under  [the] 
Act,  including  responsibilities  to 
observe  just  and  equitable  principles  of 
trade,  any  rule  or  regulation  of  the 
Commission,  any  nues  of  any 
appropriate  contract  market,  registered 
futures  association,  or  other  self- 
regulatory  organization  or  any  other 
applicable  Federal  or  State  law,  rule  or 
regulation."  *'  The  Commission  believes 
that,  generally,  it  would  be  inconsistent 
with  this  Congressional  mandate  and 
contrary  to  the  public  interest  for  a 
person  to  instruct  others  about  their 
responsibilities  under  the  Act  and  other 
applicable  requirements  if  such  person 
has  a  disciplinary  history  that  reflects  a 
fiailure  to  comply  with  such  provisions. 

The  Commission  has  used  several 
objective,  established  benchmarks  to 
identify  persons  with  disciplinary 
histories  that  call  into  question  their 
suitebility  to  provide  ethics  training. 
Disqualifying  disciplinary  histories  for 
this  purpose  would  be  those  which 
constitute  disqualifications  from 
registration  imder  the  Act  or  bars  from 
service  on  SRO  governing  boards  or 
committees,  pending  adjudicatory 
proceedings,  including  disqualification 
proceedings  relating  to  possible 
violations  of  the  Act  or  Commission 
rules.  The  Commission  has  also 
provided  in  the  final  rules,  as  in  the 
proposed  rules,  that  the  certification 
requirement  imposes  a  continuing  duty; 
consequenUy,  if  the  certification 


">  A  pending  proceeding  is  a  basis  to  bar  a  person 
whose  registration  has  expired  within  the  preceding 
sixty  days  from  obtaining  a  temporary  license  upon 
mailing  a  new  registration  application  (see  17  LJ-K 
3.11(c)(l)(iHB),  3.11(c)(l)(ii)(B),  3.12(d)(l)(iv),and 
3.12(i)(l)(iv)(1995)),  to  bar  a  person  from  serving  as 
a  spoiuor  or  special  supervisor  of  a  conditioned  or 
restricted  registrant  (see  17  CFR 
3.60(b)(2Hi)(A)(199S)),  and  to  prevent  withdraiwal 
from  r^stration  (see  17  CFR  3.33(fMl)  (1995)). 

>>  The  requirements  discussed  above  apply  to  a 
certification  from  any  ethics  training  provider.  As 
discussed  below,  if  the  ethics  training  provider  will 
ofiar  training  by  means  of  videotape  or  electronic 
presentation,  the  provider's  certification  would  also 
be  required  to  include  a  statement  with  respect  to 
verification  of  registrants'  attendance. 

"Section  4p(b)  of  the  Act 


becomes  inaccurate,  the  provider  must 
so  inform  the  registered  nitures 
association,  which  shall  then  refuse  to 
include  such  person  on,  or  remove  such 
person  from,  die  list  of  ethics  training 
providers." 

One  offset  of  these  amendments  is  to 
permit  the  National  Futures  Association 
(NFA),  currently  the  otdy  registered 
futures  association,  to  maintain  a  list  of 
eligible  ethics  training  providers  for 
purposes  of  Commission  Rule  3.34.  In 
its  comment  letter  on  the  proposed 
amendments,  NFA  recommended  that 
the  rule  amendments  provide 
procedural  protection  for  ethics  training 
providers  who  are  either  rejected  or 
removed  from  the  list  by  NFA.  In 
particular,  NFA  recommended  that 
providers  rejected  or  removed  from  the 
list  be  afforded  a  hearing  before  NFA 
with  an  opportunity  to  appeal  to  the 
Commission.  The  Commission  beUeves 
such  a  procediue  to  be  appropriate  and, 
accordingly,  has  incorporated  it  in  the 
final  rules  as  subparagraph  3.34(b)(3)(v). 
The  Commission  contemplates  that  the 
hearing  before  NFA  in  these 
circumstances  could  be  limited  to 
written  submissions  and  that  any 
subsequent  appeal  to  the  Commission 
would  be  based  on  the  record  before 
NFA. 

NFA  also  steted  in  its  comment  letter 
that  it  was  imcertain  how  information 
regarding  statutory  disqualifications 
could  be  verified,  particularly  if  it  could 
not  require  that  fingerprints  be  provided 
and  thus  would  be  unable  to  access  the 
Federal  Bureau  of  Investigations 
criminal  records  database.  Although 
cognizant  of  this  limitetion,  the 
Commission  believes  that,  in  the  first 
instance,  NFA  should  employ  the  other 
existing  databases  that  it  uses  to  verify 
applications  of  registrants,  including  the 
Clearinghouse  of  Disciplinary 
Information  which  NFA  maintains  with 
respect  to  futures  industry  date  and  the 
Securities  and  Exchange  Commission 
database  on  securities  industry 
violations. 

Another  commenter  stated  that  all 
ethics  training  providers,  including 


"However,  if  a  firm  is  subject  to  a  pending 
adjudicatory  proceeding  as  described  above,  the 
firm  may  submit  a  certification  to  a  registered 
futures  association  with  an  explanation  describing 
the  circumstances  of  the  proceeding,  particularly 
with  respect  to  the  scope  and  nature  of  the 
proceeding  in  relation  to  the  size  of  the  firm.  For 
example,  a  proceeding  that  is  limited  to  a  single 
branch  office  of  a  firm  and  that  does  not  involve 
fraud  or  failura  to  supervise  might  be  treated 
differently  than  a  proceeding  involving  allegations 
extending  to  the  overall  operations  of  the  firm  or 
making  claims  of  fraud.  The  Commission  would 
expect  the  registered  futures  association  to  consult 
the  Commission  concerning  specific  certifications 
in  cases  involving  an  ethics  provider  that  is  or 
becomes  subject  to  a  proceeding. 


stete-aocredited  continuing  education 
entities  and  SROs,  shouldbe  subject  to 
prior  approval  by  the  Commission.  The 
Commission's  ethics  training  rule  has 
not  previously  required  stete-accredited 
entities  and  SROs  to  file  an  application 
before  providing  ethics  training  to 
registrante.  When  the  Commission 
originally  adopted  Rule  3.34(b),  it  did 
not  require  applications  for 
authorization  to  provide  ethics  training 
by  SROs  and  stete-accredited  entities 
because  SROs  are  subject  to  the 
Commission's  regulatory  framework  and 
oversight,  while  stete-accredited  entities 
are  subject  to  certification  and  review  by 
the  relevant  stete.  However,  in  the 
proposed  rule  amendments  published 
elsewhere  in  this  edition  of  the  Federal 
Register,  the  Commission  is  now 
proposing  that  stete-accredited  entities 
be  subject  to  certification  and 
monitoring  applicable  to  other  ethics 
training  providers,  as  discussed  above. 
The  Commission  believes  that  in  the 
absence  of  such  compliance,  given  the 
lack  of  uniformity  in  stete  continuing 
education  accreditetion  requirements,  it 
will  not  have  sufficient  assurance  that 
such  providers  have  a  minimum  level  of 
knowledge  of  relevant  stetutory  and 
regulatory  requirements  or  of  fitness  to 
provide  ethics  training.'* 

One  commenter  stated  that  those 
ethics  training  providers  whose 
applications  to  provide  ethics  training 
have  already  been  granted  by  the 
Commission  should  be  exempt  from  the 
certification  process  set  forth  in  the 
proposed  amendments  to  Rule  3.34.  The 
Commission  agrees  with  this  view  and 
will  provide  NFA  with  the  current  list 
of  authorized  ethics  training  providers 
for  inclusion  in  the  list  of  authorized 
providers.  However,  NFA  will  be 
expected  to  monitor  existing  providers 
as  well  as  new  providers  and  may 
remove  any  provider  for  cause  as 
contemplated  by  subparagraph 
(b)(3)(iv).  As  noted  above,  if 
circumstances  change  such  that  an 
ethics  provider's  certification  becomes 
inaccurate,  the  provider  must  so  inform 
the  NFA.  Upon  such  notice  from  the 
provider  (or  otherwise),  NFA  shall 
refuse  to  include  such  person  on  or 
remove  such  person  from  the  list  of 
authorized  providers. 

B.  Delegation  of  Authority 

Hie  purposes  of  subparagraphs 
{b)(3)(iii)  tiirough  (b)(3)(v)  of  Rule  3.34 
are  to  permit  NFA  to  maintain  a  list  of 
eligible  ethics  training  providers. 


'*In  the  proposing  release,  the  Commission  also 
is  inviting  conunents  concerning  the  continued 
appropriateness  of  permitting  SROs  to  offer  ethics 
training  without  qualifying  to  do  so  in  the  same 
manner  as  other  providere. 
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Therefore,  the  CommlissicHi  herriiy 
delegates  authority  te  NFA:  (1)  To 
mnintMn  the  list  of  eligible  ethics 
training  providers  for  purposes  of 
Conunissioa  Rule  3.34,  including  the 
authority  to  refuse  tq  include  persons  on 
such  list  pursuant  tolthe  criteria  set 
forth  in  Rule  3.34(b)(^)(iii)  or  criteria 
established  by  NFA  and  approved  by 
the  Conunission;  (2)  to  establish 
guidelines  as  to  the  required  proficiency 
and  experience  of  etliics  training 
providers;  (3)  to  receive  and  evaluate 
complaints  oonoemiag  such  providers 
and  conduct  other  appropriate  reviews 
of  providers'  operations,  subject  to 
Commission  oversigit:  (4)  to  develop 
appropriate  procedufes  to  verify 
certifications  filed  hf  potential  ethics 
training  providers;  asd  (5)  to  require 
that  sudi  certificatiotts  be  updated 
periodically.  NFA's  procedures  must  be 
sulxnitted  to  the  CommissicHi  for  review 
pursuant  to  Section  17(j)  of  the  Act.'^ 
which  governs  Commission  review  and 
approval  of  registered  futures 
association  rules. 

In  its  oramnent  letter  on  the  proposed 
amendments  to  Rulel3.34,  NFA 
suppcvted  the  Commission's  proposal  to 
delegate  responsibility  to  NFA  for  the 
processing  and  review  of  applications  of 
prospective  ethics  training  providers 
and  confirmed  its  wfllingness  to  assume 
this  responsibility.  However,  NFA 
suggested  that  the  Oiminission  establish 
objective  standards  tbt  NFA  to  follow  in 
discharging  these  responsibilities.  NFA 
expresMd  uie  view  that  ethics  training 
providers  should  satisfy  a  proficiency 
standard  that  is  o)^e<^ve,  readily 
measurable  and  would  assure  that 
providers  possess  a  working  knowledge 
of  the  indiistry  and  its  regidiations. 

As  noted  above,  the  Commission  is 
proposing,  by  separate  Federal  Register 
release,  certain  miniyium  requirements 
with  respect  to  profitiem^  testing  and 
experience  to  be  applicable  to  etldcs 
training  providers  other  than  SROs. 
These  proposals  inc^ule  a  requirement 
that  ethics  training  p^viders  be  subject 
to  the  same  proficieocy  testing 
requiranents  as  the  fegistrants  they 
propose  to  instruct  This  proficiency  test 
will  generally  be  thelNational 
Commodity  Futures  Examination  (Series 
3  Exam).  I 

The  Conunission  i^  also  proposing  to 
require  that  ethics  trtining  providers 
other  than  SROs  demonstrate  that  they 
have  at  least  three  y^an  of  pedagogicd 
or  relevant  industry  experience.  The 
Commission's  delegation  of  authority  to 
NFA  includes  authority  to  establish 
guidelines  concerning  the  specific  types 
of  pro-fidency  tests  ^d  experience 


necessary  to  satisfy  these 
requirements.  *^  Of  course,  NFA  may 
submit  to  the  Commission  for  decision 
any  specific  matters  which  have  been 
delegated  to  it  and  Commission  staff 
will  be  available  to  discuss  with  NFA 
sta^  issues  relating  to  the 
implementation  of  these  rules, 
including  the  review  of  operations  of 
ethics  training  providers. 

C.  Permissible  Representations 

To  date,  in  granting  the  applications 
of  persons  seeking  to  provide  ethics 
training,  the  Commission  has  made 
clear  that  it  is  not  approving  the  specific 
content  of  the  proposed  ethics  training 
program  or  expressing  any  opinion  as  to 
the  program's  quality  or  acciuacy.  The 
Commission  believes  that  it  is 
appr«n>riate  to  clarify  by  rule  the  effect 
of  authorization  to  provide  ethics 
training  under  Riile  3.34  for  all 
providers.  Accordingly,  the  Commission 
proposed  in  Rule  3.34(b)(5)  to  prohibit 
any  representation  or  implication  that 
an  ethics  training  provider  has  been 
sponsored,  recommended  or  approved, 
or  the  provider's  abilities  or 
qualifications  or  the  content,  quality  or 
accuracy  of  the  training  program 
providmi.  has  in  any  respect  been 
passed  upon  or  endorsed  by  the 
Conunission,  a  registered  futures 
association,  or  any  representative 
thereof- 

The  commenten  voiced  no  objections 
to  this  proposed  provision.  However, 
one  commenter  requested  that  the 
effective  date  of  these  rule  amendments 
be  delayed  for  ninety  days  for  existing 
ethics  training  providers  to  enable  them 
to  modify  their  presentations  and 
materials  to  ccanply  with  the  adopted 
changes.  The  Commission  believes  that 
all  providers  should  be  given  ninety 
days  in  which  to  comply  with  the 
requirement  to  infilude  the  specified 
statement  in  promotional  and 
instructional  material.  Therefore,  the 
effective  date  of  Rule  3.34(b)(5)  will  be 
ninety  days  following  publication, 
rather  than  thirty  days  following 
publication,  which  is  the  effective  date 
for  all  other  provisions. 

Accordingly,  the  Commission  has 
adopted  Rule  3.34(b)(5)  to  provide  that 
no  SRO,  state-accredited  continuing 
education  entity  or  other  person 
included  on  a  list  of  ethics  training 


»7U.S.C210X1W4). 


■•In  companble  araaa,  such  w  ragUtration  and 
reviaw  of  promotional  material,  tha  Commiaaion 
has  delagatad  authority  to  NFA  to  develop  and 
implement  specific  standards  and,  in  thoae 
instaniTea,  ^4FA  has  established  standards  above  the 
miniitiiim  levels  previously  established  by  the 
Commiasion  or  set  forth  in  the  Act.  See.  e.g.,  NFA 
Rule  2-8(dJ  (minimum  experience  requirements  for 
an  associated  person  to  exercise  discretion  over  an 
account). 


providers  "may  represent  or  imply  in 
any  manner  whatsoever  that  such 
person  has  be«i  sponsored, 
recommended  or  approved,  or  that  such 
person's  abilities  or  qualifications,  the 
content,  quality  or  accuracy  of  his 
training  program,  or  the  positions  taken 
in  the  coiuse  of  resolving  any  actual  or 
hypothetical  situations  presenting 
ethical  or  legal  issues,'''  have  in  any 
respect  been  passed  upon  or  endorsed, 
by  the  Commission  or  a  registered 
futures  association."  Rule  3.34(b)(5) 
further  provides  that  any  promotional  or 
instructional  material  used  in 
connection  with  ethics  training  "must 
prominently  state  that  the  Commission 
and  any  registered  futures  association 
have  not  reviewred  or  approved 'the 
specific  content  of  the  training  program 
and  do  not  recommend  the  provider  of 
such  training."  " 

In  the  July  1994  release,  the 
Commissicm  also  proposed  to  limit  the 
use  an  ethics  trailing  provider  may 
make  of  that  status  in  certain 
adjudicatory  proceedings.  As  stated  in 
the  proposing  release,  the  Commission 
did  not  believe  that  a  person  should  be 
able  to  use  his  or  her  status  as  an  ethics 
training  provider  to  qualify  as  an  expert 
witness  or  to  present  expert  testimony 
in  an  adjudicatory  proceeding  before  the 
Commission  or  to  which  the 
Commission  is  a  party.  While  the 
commentera  voiced  no  objections  to  this 
provision,  the  Commission,  upon 
reconsideration  of  this  issue,  has 
determined  that  the  prohibitions  of  the 
representations  specified  in  paragraph 
(b)(5)  should  suffice  to  bar  inappropriate 
use  of  status  as  an  ethics  training 
provider.  Therefore,  the  Commission 
has  not  adopted  proposed  paragraphs 
(b)(5)(ii)  and  (b)(S)(iii)  of  Rule  3.34, 
^ddi  would  have  limited  certain  uses 
of  status  as  an  ethics  training  provider. 
However,  the  Commission  emphasizes 
that  inclusion  on  the  list  of  authorized 
ethics  training  providere  should  not  be 
viewed  as  a  warranty  of  expertise  and 
that  in  its  view  such  stat\is  shoiild  not 
be  accorded  weight  in  determinations  of 
the  provider's  quialifications  as  an 
expert  witness. 

D.  Videotape  and  Electronic 
Presentations 

Commission  Rule  3.34(b)(3)  provides 
that  a  program  of  ethics  training  may  be 

IT  This  additional  langtiagw  has  been  added  to 
clarify  the  prapoaal  and  is  conaittent  with  the 
intent  of  Rule  3.34. 

■•Rule  3.34(bX5)  also  oontaina  a  proviao  that  it 
"shall  not  be  construed  to  prohibit  a  statement  that 
a  penon  ia  included  on  a  list  of  ethica  training 
providers  maintained  bjr  a  ragiatered  futurae 
association  if  such  statement  is  true  in  fact  and  if 
the  efiisct  of  such  a  listing  is  not  misrepresented." 


offered  by  videotape  or  electronic 
presentation.  In  adopting  Rule  3.34,  the 
Commission  initially  provided  that 
videotape  or  computer  training,  in  lieu 
of  in-person  ethics  training,  should  only 
be  available  when  geographical 
inconven-ience  or  other  footers  made  in- 
person  training  impracticable.'' 
HoMrever,  in  proposing  amendments  to 
Rule  3.34  in  July  1994,  the  Commission 
indicated  that  any  registrant  may  meet 
his  ethics  training  requirement  through 
in-pereon  courses  or  through  the  use  of 
videotape  or  computer  presentations 
regardless  of  circumstances.^ 

The  Commission  also  wishes  to  make 
clear,  however,  that  if  videotape  or 
electronic  training  is  ofiiered,  ihe 
provider  must  be  able  to  verify  that  the 
video  has  been  viewed  or  the  electronic 
training  completed  by  the  registrant 
before  the  provider  issues  a  certificate  of 
attendance  to  the  registrant.^'  Therefore, 
Rule  3.34(b)(3)(iii)(B),  as  revised  by  the 
amendments  adopted  herein,  requires 
that,  if  a  provider  will  conduct  training 
by  means  of  videotape  or  electronic 
presentations,  either  exclusively  or  in 
addition  to  in-person  training,  the 
provider's  certification  required under 
Rule  3.34(b)(3)(iii)  must  be 
supplem«ited  to  include  a 
representation  that  the  provider  will 
maintain  dociunentation  reasonably 
designed  to  verify  that  registrants  have 
properly  completed  ethics  training  for 
the  minimum  time  required  (one,  two  or 
four  houn). 

The  Commission  envisages  that  an 
appropriate  verification  regime  for  a 
provider  would  include  procedures 
such  as  the  following.  The  provider 
would  maintain  a  list  of  the  computer- 
based  ethics  program  purchasera  and 
match  each  completed  program  with  a 
record  of  purchase.  Registrants  would 
be  required  to  enter  identifying 
information,  such  as  name,  firm's  name, 
business  address,  telephone  niunber, 
date  of  birth,  NFA  and/or  Social 
Security  munber,  on  the  control  disk 
and  retiun  a  signed  statement  with  the 
completed  computer  disk  certifying  that 
he  did  in  &ct  complete  the  ethics 
training  course  in  the  manner  set  out  in 
the  instructions. 

With  respect  to  the  fulfillment  of  the 
Tn^niTniiTTi  time  requirements  and 
verification  of  the  registrants' 
participation  in  the  program,  the  ethics 
training  provider  could  use  a  computer- 
based  test  to  assure  that  the  registrant 
has  attained  a  mi"iniiiin  level  of 
imderstanding  of  the  materials  covered, 
drawing  upon  matiere  covered  in  video 
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and  written  materials,  as  well  as  the 
computer  program,  to  the  extent 
applicable.  To  assure  that  each  section 
of  the  program  is  completed,  registrants 
would  be  required  to  pass  each  section 
of  the  test  prior  to  answering  questions 
in  later  sections  of  the  test.  While  those 
who  fail  the  test  would  be  required  to 
retake  it  imtil  it  is  successfully 
completed,  only  the  time  spent  on  the 
first  test  could  be  credited  toward  the 
ethics  training  time  required  by  Rule 
3.34.  Registrants  answering  quickly 
would  he  given  additional  questions  to 
answer,  and  the  program  would  cease 
recording  elapsed  time  for  those  slow  to 
answer  questions.  Thus,  registrants 
would  be  monitored  both  as  to  time 
spent  and  material  covered.  If  a  provider 
wished  to  follow  a  different  verification 
regime,  he  could  do  so  if  such  steps  had 
been  submitted  to  and  not  foimd 
objectionable  by  a  registered  futures 
association. 

The  Commission  contemplates  that  an 
ethics  training  provider  would  be  able 
to  dociunmt  that  a  registrant  had 
imdertaken  the  various  steps  required 
for  the  provider  to  verify  completion. 
The  provider  would  be  required  under 
revised  Rule  3.34(b)(4)  to  maintain 
documentation  substantiating  its 
determination  that  ethics  training  has 
been  properly  completed  by  a  registrant 
and  to  support  its  issuance  of  a 
certificate  of  atiendance.^^ 

As  noted  above  vtrith  respect  to  the 
limitations  upon  representations 
concerning  authorization  to  provide 
ethics  training,  certain  commenters 
requested  that  the  effective  date  of  the 
rule  amendments  be  delayed  for  ninety 
days  for  existing  ethics  training 
providere  to  enable  the  providers  to 
modify  their  video  or  electronic 
presentations  and  materials  to  comply 
with  the  rule  amendments.  Since  new 
paragraph  (b)(5)  of  Rule  3.34  concerning 
permissible  representations  applies  to 
all  promotional  or  instructional 
materials,  that  provision  encompasses 
videotape  and  electronic  presentations. 
Accordhigly,  the  deferred  effective  date 
for  the  provision  discussed  above 
should  accommodate  any  concerns  of 
these  commenters  with  respect  to 
videotape  or  electronic  presentations 
and  materials. 

E.  Recordkeeping 

Rule  3.34(b)(4),  which  governs 
recordkeeping  by  an  ethics  training 
provider,  requires  ethics  training 
providers  to  maintain  records  of 
materials  used  in  and  attendees  at  such 
training  in  accordance  with  Commission 


a  Revised  Rule  3.34(b)(4)  also  requires  that 
records  of  trainer  evaluations  be  maintained. 


Rule  1.31,  i.e.,  for  a  five-year  period." 
The  Commission  proposed  to  add  a 
provision  to  these  recordkeeping 
requirements  to  require  providere  of 
ethics  training  to  furnish  records  of 
attendees  at  such  training  to  a  registered 
futures  association  in  such  format  as  the 
registered  futures  association  may 
request.  As  noted  in  the  proposing 
release,  NFA  is  willing  to  compile 
information  on  ethics  training 
attendance  for  inclusion  in  the 
registration  database  and  believes  that 
ethics  training  providere  should 
cooperate  with  NFA  requests  for  the 
information  which  providers  are  already 
required  to  maintain.  In  its  comment 
letier,  NFA  stated  that  it  was  confident 
that  the  Commission's  amendment  to 
Rule  3.34(b),  requiring  providers  to 
furnish  a  list  of  ethics  training  attendees 
to  NFA,  will  streamline  the 
recordkeeping  needed  in  this  area. 
Further,  NFA  believes  that  this 
requirement  will  reduce  the  burden 
borne  by  registrant  firms  in  determining 
whether  a  prospective  employee  has 
satisfied  his  ethics  training  requirement. 
The  Ckjmmission  believes  compilation 
of  ethics  training  attendance  data  by 
NFA  (or  other  registered  futures 
associations)  will  produce  a  central 
repository  of  such  information,  which 
should  benefit  all  registrants  and 
facilitate  oversight  of  compliance  with 
the  ethics  training  requirement.  To 
facilitate  NFA's  incorporation  of  this 
data  in  the  registration  database,  ethics 
training  providers  should  include 
appropriate  identifiers  of  registrants, 
such  as  NFA  identification  number,  and 
follow  other  format  conventions 
requested  by  NFA. 

(Jne  commenter  requested  that  ethics 
training  providere  be  permitted  to  use 
identifiere  other  than  NFA  identification 
numbere,  e.g.,  name,  date  of  birth  or 
social  security  nimiber,  in  reporting 
attendees  to  NFA.  While  this  comment 
may  have  merit,  the  final  rule 
amendments  require  providere  to 
respond  to  NFA  requests  for  information 
and  to  furnish  to  NFA  the  information 
that  providere  are  already  required  to 
maintain.  The  specific  data  needed  by 
NFA  to  maintain  and  compile  its 
database  may  be  decided  by  NFA.  The 
Commission  does  not  believe  that  it 
should  be  imduly  burdensome  for  ethics 
training  providere  to  obtain  NFA 
identification  numbere  from  attendees, 
unless  such  pereons  have  not  yet 
registered  or  filed  an  appUcation  for 


"17  CFR  1.31  (1995).  When  the  Commission 
adopted  Rule  3.34.  it  suted  that  it  would  monitor 
the  efCsctiveness  of  the  requirement  for  maintaining 
a  record  of  ethics  training  sttendance  and  might 
reconsider  the  issue  at  a  later  date  if  appropriate. 
58  FR  19575,  195S7. 
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ragiatntion.3«  Haw«var,  NFA  should 
strange  with  provide  to  accomplish 
this  task  by  the  moii  efficient  means  Cor 
f  ^^  fimrnrned 

IILlelatodMatlan 

A.  BagulatoryPlexikilityAct 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C  601-611  (1B88),  requims  that 
Bgwnri^T,  in  propodng  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendments 
discussed  herein  wiU  afisct  only  those 
ethics  training  providers  that  are  not 
SROs  or  entities  acQredited  to  conduct 
continuing  education  programs  by  a 
state  pn^Msional  11|»nsing  suthority  in 
the  fields  of  law,  finance,  accounting  or 
economics.  The  CommissioD  believes 
that  the  impact  of  these  rule 
amendments  on  otlier  providers  of 
ethics  training  or  persons  seeking  to 
became  providers  o|  ethics  training 
should  1m  minimaL;The  procedure  for 
>i«m«ning  an  ethics  Itraining  provider 
will  be  simplified,  tlie  restrictions  upon 
pennissible  represeiitaticos  by  ethics 
training  pioviden  oonceming  their 
status  as  such  essentially  codify 
conditions  already  Imposed  by  the 
Commissian  to  date  in  granting 
applicaticHis  of  indiividiial  ethics 
training  providers,  finally,  since  ethics 
training  providers  ^re  already  required 
to  n>^iptii<w  rsoordsi  of  attendees, 
ftimiAii^  such  information  to  NFA 
upon  request  should  not  be  unduly 
burdmsome.  Therefore,  these  rules  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Papowoik  Rbduction  Act  of  1980 
(PRA).  44  U.S.C  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  th^  conducting  or 
sponsoring  any  collsction  of 
information  as  defined  by  the  PRA.  In 
compliance  with  th|B  PRA.  the 
Conunissian  has  previously  submitted 
this  rule  and  its  associated  information 
collectiim  requirements  to  the  Office  of 
Management  and  Blidget.  While  the 
amendments  adopted  herein  have  no 
burden.  Rule  3.34  ik  a  part  of  a  group 
of  rules  which  has  the  following  burden: 

Rules  3.16,  3.32  and  3.34  (3038-0023, 
approved  June  2, 1$93): 
Average  Burden  Hc^urs  Per  Response — 

1.13 
Number  of  Respondents — 60,980 
Frequency  of  Respi^nse — On  Occasion 

and  Triennially  i 

>*  Ethic*  traiaing  may  te  taken  up  to  six  months 
prior  to  the  date  of  application  for  registration.  See 
S8  FR  19S75. 19S8S. 


Persons  wishing  to  comment  on  the 
information  f<du(±  vdll  be  required  by 
these  rules  as  ammided  should  contact 
jfeff  Hill,  Office  of  Management  and 
Bu(^  room  3228,  NEOB,  Washington, 
D.C  2OS03.  (202)  395-7340.  Copies  of 
the  infnmation  collection  submission  to 
OMB  are  available  from  Joe  F.  Mink, 
CFTC  Clearance  Officer,  1155  21st  St. 
N.W..  Washington,  D.C.  20581.  (202) 
418-5170. 

List  of  Soblects  in  17  CFR  Part  3 

Regtstration.  Ethics  training 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  Sections  la,  4d,  4e,  4g.  4m, 
4p,  8a  and  17  thereof  (7  U.S.C  la,  6d, 
6e,  6g,  6m.  6p.  12a  and  21  (1994)). 
hereby  amends  Part  3  of  Chapter  I  of 
Title  1 7  of  the  Code  of  Federal 
Regulations  as  follows: 

PAffT  3-nEQISTRAT10N 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Antfaarity:  7  U.S.C  la.  2, 4, 4a.  6. 6b.  6d. 
6e,  6f.  6g.  6h,  6i.  6k,  6m,  6o.  6p.  8, 9, 9a.  12. 
12a,  13b.  13c,  ISa.  18. 19. 21  and  23;  5  U.S.C 
552.  552b. 

2.  Section  3.34  is  amended  by  revising 
paragraphs  (b)(3)  and  (b)(4)  and  by 
adding  paragraph  (b)(S)  to  read  as 
foUows: 

f3b94    Manaamy  eoMcs menng  rar 


boerds  or  committees  based  on 
disciplinary  histories  pursuant  to  S 1 '63  ' 
of  this  chapter  or  any  self-regulatuy 
oraanizatiGQ  rule  adonted  thereunder,  or 

[3]  A  pending  adluoicatwy 
proceeding  imder  Sections  6(c),  6(d).  6c. 
.  6d.  8a  or  9  of  the  Act,  or  §$  3.55, 3.56 
or  3.60:  and 

(B)  If  the  person  will  conduct  training 
via  videotape  or  electronic  presentaticm, 
either  exclusively  or  in  addition  to  in- 
penon  training,  he  will  maintain 
documentation  reasonably  designed  to 
verify  the  attendance  of  registrants  at 
such  videotape  or  electronic 
presentation  for  the  minimum  time 


(b)  *  •  • 

(3)  The  training  required  by  this 
section  must  be  provided  by  or  pursuant 
to  a  program  of  training  (indudkig 
videotape  or  electronic  presentation) 
sponsored  by: 

(i)  A  self-regulatory  organization; 

(ii)  An  entity  accredited  to  conduct 
continuing  education  programs  by  a 
state  professional  licensing  authority  in 
the  fields  of  law,  finance,  accounting  or 
economics;  or, 

(iii)  A  person  included  on  a  list 
maintained  by  a  registered  futures 
association  who  has  filed  a  notice  with 
the  registered  futiues  association 
certifying  that: 

(A)  Such  person,  any  principals 
thereof  (as  defined  in  §  3.1(a))  and  any 
individuals,  on  behalf  of  such  person, 
who  present  ethics  training  or  who 
prepare  an  ethics  training  videotape  or 
electronic  presentation  are  not  subject 
to: 

(1)  Statutory  disqualification  bom 
registration  under  Sections  8a(2)  or  (3) 
of  the  Act; 

(2)  A  bar  from  service  on  self- 
regulatory  organization  governing 


iv)  The  certification  required  by 
paragraph  (b)(3)(iii)  of  this  section  is 
ccmtinuous  and  if  circumstances  change 
yrbich  result  in  the  certificaticm 
becoming  inaccurate,  the  person  must 
promptiy  so  inform  the  registered 
futiires  association.  Upon  notice  of  such 
inaccuracy,  the  registored  futuiee 
assodaticm  shall  refuse  to  include  such 
person  on  or  remove  such  person  from 
the  list  referred  to  in  paragraph 
(b)(3)(m)  of  this  section. 

(v)  The  registered  futures  association 
shall  develop  and  sulnnit  to  the 
Commission  in  accordance  with  Section 
1 7(j)  of  the  Act  rules  to  provide 
reasonable  procedures  for  malting 
determinations  not  to  include  or  to 
remove  persons  from  the  list  referred  to 
in  paragraph  (b)(3)(iii)  of  this  section. 
Such  rides  shall  permit  a  hearing  before 
the  registered  futures  association  with 
an  opportunity  for  appeal  to  the 
Commission.  Such  appeal  shall  consist 
solely  of  consideration  of  the  reccmi 
before  the  registered  futures  association 
and  the  opportunity  for  the  presentation 
of  supporting  reasons  to  affirm,  modify, 
or  set  aside  the  decision  of  the 
registered  futures  association. 

(4)  Any  person  providing  ethics 
training  under  this  section  must 
maintain  records  of  the  materials  used 
in  such  training,  and  of  the  attendees  at 
such  training,  dociunentation  to  verify 
completion  by  a  registrant  of  training 
through  videotape  or  electronic 
presentation  and  evaluations  of  trainers 
in  accordance  with  §  1.31  of  this 
chapter.  All  such  books  and  records 
shall  be  open  to  inspection  by  any 
representative  of  the  Commission  or  the 
U.S.  Department  of  Justice  and  persons 
providing  ethics  training  shall  be 
subject  to  audit  by  any  representative  of 
the  Commission.  Records  of  attendees  at 
such  training  shall  be  provided  upon 
request  to  a  registered  futures 
association  in  such  format  as  specified 
by  the  registered  futures  association. 

(5)  No  person  referred  to  in  paragraph 
(b)(3)  of  this  section  may  represent  or 


imply  in  any  manner  whatsoever  that 
such  pereon  has  been  sponsored, 
recommended  or  approved,  or  that  such 
peraon's  abilities  or  qualifications,  the 
content,  quality  or  accuracy  of  his 
training  program,  or  the  positions  taken 
in  the  coitfse  of  resolving  any  actual  or 
hypothetical  situations  presenting 
etitical  or  legal  issues,  have  in  any 
respect  been  passed  upon  or  endorsed, 
by  the  Commission,  a  registered  futures 
association,  or  any  representative 
thereof.  Any  promotional  or 
instructional  material  used  in 
connection  with  the  training  required  by 
this  section  must  prominently  state  that 
the  Commission  and  any  registered 
futures  association  have  not  reviewed  or 
approved  the  specific  content  of  the 
training  program  and  do  not  recommend 
the  provider  of  such  training:  Provided, 
however,  that  this  paragraph  shall  not  be 
construed  to  prohibit  a  statement  that  a 
person  is  included  on  a  list  of  ethics 
training  providera  maintained  by  a 
registered  futures  association  if  such 
statement  is  true  in  fact  and  if  the  efiiect 
of  such  a  listing  is  not  misrepresented. 

Issued  in  Washington,  D.C  on  December  7, 
1995,  by  the  Commission. 
Jean  A.  Wabb. 
Secretary  of  the  Commission. 
(FR  Doc.  95-30358  Filed  12-12-95;  8:45  am] 
iUlMQ  CODE  SSSI-OI-P 
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26  CFR  Parts  1,20.  and  25 
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Actuarial  Tables  Exceptions 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

StiMMARY:  This  document  contains  final 
income,  estate,  and  gift  tax  regulations 
relating  to  exceptions  to  the  use  of  the 
valuation  tables  in  the  regulations  for 
valuing  annuities,  interests  for  life  or  a 
term  of  years,  and  remainder  or 
reversionary  interests,  the  valuation  of 
which  was  the  subject  of  final 
regulations  published  on  June  10, 1994. 
These  regulations  are  necessary  in  order 
to  provide  guidanro  consistent  with 
court  decisions  concluding  that  the 
valuation  tables  are  not  to  be  used  in 
certain  situations. 

-EFFECTIVE  DATE:  These  regulations  are 
effective  December  13. 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  L.  Blodgeti.  telephone  (202) 
622-3090  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  10, 1994.  the  IRS  published 
in  the  Federal  Register  (59  FR  30100) 
final  income  tax  regulations  under 
sections  170,  642, 664  and  7520  of  the 
Internal  Revenue  Code  (Code),  and  final 
estate  and  gift  tax  regulations  under 
sections  2031.  2512  and  7520  of  the 
Code  providing  actuarial  tables  to  be 
used  in  valuing  annuities,  interests  for 
life  or  a  term  of  yeara.  and  remainder  or 
reversionary  interests  under  section 
7520.  On  June  10, 1994,  the  IRS  also 
published  in  the  Federal  Register  (59 
FR  30180)  proposed  amendments  to  the 
income,  estate,  and  gift  tax  regulations 
prescribing  circumstances  when  the 
published  actuarial  tables  cannot  be 
used  to  value  interests.  This  regulation 
finalizes  those  amendments. 

Written  comments  responding  to  the 
notice  of  proposed  rtilemaking  were 
received.  Requests  for  a  public  hearing 
were  also  received  but  were 
subsequenUy  withdrawn.  After 
consideration  of  all  the  comments 
received,  those  amendments  are  revised 
and  adopted  by  this  Treasury  decision. 

Explanation  of  Provisions 

Section  7520(a),  which  is  effective  for 
transfere  after  April  30. 1989.  provides 
that  the  value  of  annuities,  interests  for 
life  or  a  term  of  years,  and  remainder  or 
reversionary  interests  is  to  be 
determined  under  tables  published  by 
the  IRS.  Section  7520(e)  provides  tliat, 
for  purposes  of  section  7520,  the  term 
tables  includes  formulas.  Section 
7520(b)  provides  that  section  7520  shall 
not  apply  for  purposes  of  any  provision 
specified  in  regulations.  The  Conference 
Report  accompanying  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
H.R.  Conf.  Rep.  No.  1104, 100th  Cong., 
2d  Sess.  113  (1988)  (1988-3  C.B.  603), 
states  that  section  7520  does  not  apply 
in  "situations  specified  in  Treasury 
regulations."  A  summary  of  the 
principal  comments  received  and 
revisions  made  in  the  final  regulations 
in  response  to  those  comments  is 
provided  below. 

1.  Valuation  of  Annuities,  Income 
Interests,  etc. 

Under  the  proposed  regulations,  the 
tables  cannot  be  used  if  the  instrument 
of  transfer  does  not  provide  the 
beneficiary  of  the  annmty,  income 
interest,  or  remainder  interest  with  the 
degree  of  beneficial  enjoyment  that  is 
consistent  with  the  traditional  character 
of  that  property  interest  under 


applicable  local  law.  One  comment 
letter  suggested  that,  as  a  result  of 
enactment  of  section  2702,  it  may  no 
longer  be  necessary  to  prescribe  special 
rules  in  the  case  of  a  trust  corpus 
consisting  of  nonproductive  property.  It 
was  decided  to  retain  these  rules 
because  this  issue  will  continue  to  arise 
in  certain  situations  where  section  2702 
does  not  apply;  e.g.,  the  valuation  of  a 
gift  of  an  income  interest  for  purposes 
of  determining  the  section  2503(b)  gift 
tax  exclusion;  the  valuation  of  the 
bequest  of  an  income  interest  for 
purposes  of  the  section  2013  estate  tax 
credit. 

In  response  to  comments,  the  final 
regulations  provide  additional  guidance 
for  determining  imder  what 
circumstances  a  life  tenant  or  term 
certain  beneficiary  of  tangible  property 
possesses  adequate  beneficial  use  such 
that  the  tables  would  be  used  to  value 
the  interest. 

A  number  of  comments  were  received 
on  the  valuation  of  an  annuity  that  is 
payable  from  a  trust  corpus  that  will 
exhaust  prior  to  the  annuitant  reaching 
the  presumed  terminal  age  prescribed 
by  the  tables  (age  110).  Under  the 
proposed  regulations,  the  interest  would 
be  valued,  not  as  a  right  to  receive  the 
annuity  for  the  fife  of  the  annuitant,  but 
rather  as  the  right  to  receive  the  annuity 
for  the  shorter  of  the  Ufe  of  the 
annuitant  or  the  date  on  which  the 
corpus  will  exhaust.  One  commentator 
agreed  that  the  possibifity  of  exhaustion 
of  corpus  should  be  taken  into  account 
in  cases  of  relatively  severe 
underfunding  of  the  trust.  However,  it 
was  suggested  that,  if  the  underfunding 
was  relatively  less  severe,  it  should  be 
disregarded.  After  further  consideration 
of  this  issue,  the  IRS  has  concluded  that 
the  method  described  in  the  proposed 
regulations  for  determining  the  value  of 
the  annuity  is  consistent  with 
fundamental  principles  for  determining 
present  value  and  long-standing  IRS 
position.  See,  Rev.  Rul.  77-454  (1977- 
2  C.B.  351);  Rev.  Rul.  70-452  (1970-2 
C.B.  199);  Moffett\.  Commissioner,  269 
F.2d  738  (4th  Cir.  1959);  United  States 
V.  Dean.  224  F.2d  26  (1st  Cir.  1955). 
However,  in  response  to  requests,  the 
explanation  of  the  methodology  and 
computation  has  been  ampUfied. 

2.  Terminal  Illness 

Under  the  proposed  regulations,  the 
tables  cannot  be  used  if  the  individual, 
who  is  the  measuring  life  with  respect 
to  the  property  interest,  is  terminally  ill. 
Under  the  proposed  regulations,  the 
individual  is  terminally  ill  if  that 
individual  was  known  to  have  an 
incurable  illness  or  deteriorating 
physical  condition  such  that  there  is  at 
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least  a  50  percent  probability  that  tke 
individxial  will  die  within  one  year. 

One  commentator  suggested  that  the 
value  of  a  property  interest  that  is 
dependent  upon  a  measuring  life  should 
be  determined  in  ajU  events  baaed  on  the 
mortality  component  contained  in  Table 
80CNSMT  (whidi  is  based  on  the  Ufe 
experience  of  the  general  population), 
rather  than  a  mortality  component  tint 
reflects  the  actxial  terminally  ill 
condition  of  the  in^vidual.  The 
commentator  also  suggested  that  if 
departiire  from  the  actuarial  tables  is 
deemed  a^iropriate  in  the  case  of 
terminally  ill  individuals,  then  the 
standard  in  Rev.  Rul.  80-60  (1980-1 
CB.  194),  which  is  not  explicitly 
expressed  in  the  fitrm  of  a  percentage 
probability  of  survival  (as  is  the 
standard  in  the  proposed  regulations), 
adequately  diffneatiates  between 
individuals  that  sfa|ould  not  be 
considered  terminally  ill  and  those  that 
should.  This  comiaentator  also 
questioned  whether  a  percentage 
probability  standard,  such  as  the  one 
used  in  the  proposed  regulations,  would 
be  feasible  to  administer. 

The  IRS  continues  to  b^eve  that 
mortality  tables  sxiiih  as  Table 
80CNSMT  should  not  be  used  to  predict 
the  siuvival  probabilities  of  an 
individual  whose  time  of  death  is 
reasonably  predictable  based  tm  the 
facts  presented.  Tq  determine  whether 
the  proposed  test  ft>r  classifying  an 
individiial  as  terminally  ill  would  be 
feasible,  the  IRS  consulted  with  a 
niunber  of  medica]  specialists.  Medical 
experts  called  up<^  to  assess  the 
probability  of  siirvival  of  a  terminally  ill 
individual  base  thsir  assessment  on 
statistical  compilations  of  the 
percentage  of  inditidiials  who  siunave 
for  a  spedfied  period  of  time  when 
sufiisring  with  a  particular  disease. 
Thus,  the  IRS  believes  that  a  test  for 
classifying  an  individual  as  terminally 
iU  can  reasonably  be  based  upon  the 
probability  of  survival  for  a  specified 
period  of  time. 

One  commentater  suggested  that  the 
mortality  test  should  take  into  account 
the  actual  period  of  survival  after  the 
transfer.  For  example,  if  the  individual 
actually  survived  ipt  one  year,  that 
individxial  should  taot  be  deemed  to 
have  been  terminally  ill.  Although  post- 
transaction  events  are  not  ordinarily 
determinative  for  taluation  purposes, 
such  events  may  ptt)vide  evidence  of 
value  as  of  the  valuation  date. 
Accordingly,  the  final  regulations 
provide  a  presumption  that  if  the 
individual  who  is  the  measiuing  life 
siuvives  for  eighteen  months  or  longer 
after  the  transfer,  that  individual  shall 
be  presumed  to  h^e  not  been 


termuially  ill  on  the  date  of  the  transfar 
unless  the  contrary  is  established  by 
clear  and  convincing  evidence. 

The  commentator  also  questioned 
whether  the  proposed  test  for  classifying 
an  individual  as  terminally  ill  would 
result  in  the  classification  of  elderly 
people  suffaring  from  the  general 
infirmities  of  old  age  as  "terminally  ill." 
The  IRS  continues  to  believe  that  the 
test  should  be  consistently  appUed  to 
people  of  all  ages.  Under  the 
regulations,  the  individual  must  be 
inflicted  with  an  incurable  illness  or 
other  deteriorating  physical  condition 
that  is  life  threatening.  Thus,  elderly 
people  suffering  from  the  general 
infirmities  of  old  age.  but  not  from  a 
specific  incurable  life-threatening 
illness,  would  not  be  considered 
terminally  ill  under  the  test. 
Consequently,  if  an  elderly  person  has 
one  or  more  illnesses,  none  of  which, 
standing  alone  or  considered  together,  is 
life-threatening,  that  person  would  not 
be  considered  to  be  terminally  ill. 

The  same  commentator  suggested  that 
"knowledge"  of  the  terminal  illness 
should  be  limited  to  actual  knowledge 
by  the  taxpayer  or  the  decedent,  rather 
than  to  "Imowledge"  by  any  of  the 
parties  involved.  However,  limitation  of 
the  requisite  "knowledge"  to  the 
taxpayer  or  decedent  would  present  a 
significant  burden  to  the  IRS  regarding 
proof  and  would  present  opportimities 
for  easy  circumvention.  Thus,  the  IRS 
believes  that  the  requirement  that  the 
condition  of  the  inchvidual  be  "known," 
although  not  necessarily  by  the  taxpayer 
or  decedent,  is  reasonable. 

Commentators  suggested  that  the 
regulations  should  make  it  clear  that  a 
special  actuarial  factor  taking  into 
account  a  transferor's  terminal  illness 
may  be  used  in  valuing  a  transfer  to  a 
pooled  income  fund.  Tlie  final 
regulations  incorporate  that  suggestion. 

Comments  were  received  that  the 
language  in  §  20.7520-3(b)(3)(ii)  of  the 
proposed  regulations  regarding  the 
valuation  of  a  property  interest  that  is 
based  upon  a  terminally  ill  measuring 
life,  for  purposes  of  determining  the 
applicable  credit  for  tax  on  prior 
transfers  under  section  2013,  was 
ambiguous.  Generally,  if  the  final 
determination  of  the  estate  tax  liability 
in  the  transferor's  estate  was  dependent 
on  the  valuation  of  the  life  interest 
received  by  the  transferee,  then  the 
value  of  the  property  transferred,  for 
piirposes  of  determining  the  credit 
allowable  for  the  transferee's  estate,  is 
the  value  determined  previously  for  the 
transferor's  estate.  Section  20.7520- 
3(b)(3)(ii)  of  the  final  regulations 
clarifies  this  rule.  The  IRS  invites 
comments  on  whether  the  value  of  a 


reversionary  interest  \mder  section  673 
should  be  determined  without  regard  to 
the  physical  condition  of  the  decedent 
immediately  before  death,  a  related 
issue  that  was  raised  by  commentators. 

3.  Application  of  Actuarial  Tables 

One  commentator  suggested  that  the 
tables  prescribed  by  the  regulations 
must  be  used  for  valiiing  all  interests 
transferred  between  April  30, 1989  (the 
effective  date  of  section  7520)  and 
December  13, 1995  (the  effective  date  of 
the  regulations).  Howbvot,  these 
regulations  genoally  adopt  principles 
estabhshed  in  case  law  and  published 
IRS  positions.  See,  e.g.,  O'Rmllyv. 
Commissioner,  973  F.2d  1403  (8th  Cir. 
1992),  rem'd.  T.CM.  1994-61 
(underproductive  income  interest); 
Estate  ofMcLendon  v.  Commissioner, 
T.CM.  1993-459;  Rev.  Rul.  80-80 
(1980-1  CB.  194)  (terminal  iUness  of 
measuring  life);  Moffett  v. 
Commissioner,  269  F.2d  738  (4th  Cir. 
1959);  Rev,  Rul.  77-454  (1977-2  CB. 
351)  (exhausting  corpus).  There  is  no 
indication  that  Congress  intended  to 
supersede  this  well-established  case  law 
and  administrative  ruling  position  when 
it  enacted  section  7520.  Consequently, 
in  the  case  of  transfers  prior  to  the 
effective  date  of  these  regulations,  the 
question  of  whether  a  particular  interest 
must  be  valued  based  on  the  tables  will 
be  resolved  based  on  applicable  case 
law  and  revenue  rulings. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

DraiUiig  Information 

The  principal  author  of  these 
regulations  is  William  L.  Blodgett, 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development 


List  of  Subiects 

26CFRPartl 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendmoits  to  the 
Regnlations 

Accordingly,  26  CFR  parts  1,  20  and 
25  are  amended  as  follows: 

PART  1— INCOME  TAXES 

PARAGRAPH  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Audmlty:  26  U.S.C.  7805  *  *  • 

PAR.  2.  Section  1.7520-3  is  amended 
by  revising  paragraph  (b)  and  adding  a 
sentence  at  the  end  of  paragraph  (c)  to 
read  as  follows: 

11.7520-3    Lkntotion  on  the  application  of 
eecUonTSSO. 

•        •        *        •        • 

(b)  Other  limitations  on  the 
application  of  section  7520— {1)  In 
general — (i)  Ordinary  beneficial 
interests.  For  piuposes  of  this  section: 

(A)  An  ordinary  annuity  interest  is  the 
right  to  receive  a  fixed  dollar  amoimt  at 
the  end  of  each  year  during  one  or  more 
measuring  lives  or  for  some  other 
defined  period.  A  standard  section  7520 
annuity  factor  for  an  ordinary  annuity 
interest  represents  the  present  worth  of 
the  right  to  receive  $1.00  per  year  for  a 
defined  period,  using  the  interest  rate 
prescribed  under  section  7520  for  the 
appropriate  month.  If  an  annuity 
interest  is  payable  more  often  than 
annually  or  is  payable  at  the  beginning 
of  each  period,  a  special  adjustment 
must  be  made  in  any  computation  with 
a  standard  section  7520  annuity  factor. 

(B)  An  ordinary  income  interest  is  the 
ri^t  to  receive  the  income  from,  or  the 
use  of,  pro{>erty  during  one  or  more 
measuring  lives  or  for  some  other 
defined  period.  A  standard  section  7520 
income  factor  for  an  ordinary  income 
interest  represents  the  present  worth  of 
the  right  to  receive  the  use  of  $1.00  for 

a  defined  period,  using  the  interest  rate 
prescribed  under  section  7520  for  the 
appropriate  month. 

(C)  An  ordinary  remainder  or 
reversionary  interest  is  the  right  to 
receive  an  interest  in  property  at  the  end 
of  one  or  more  measuring  lives  or  some 
other  defined  period.  A  standard  section 


7520  remainder  factor  for  an  ordinary 
remainder  or  reversionary  interest 
represents  the  present  worth  of  the  right 
to  receive  $1.00  at  the  end  of  a  defined 
period,  using  the  interest  rate  prescribed 
under  section  7520  for  the  appropriate 
month. 

(ii)  Certain  restricted  beneficial 
interests.  A  restricted  beneficial  interest 
is  an  annuity,  income,  remainder,  or 
reversionary  interest  that  is  subject  to  a 
contingency,  power,  or  other  restriction, 
whether  the  restriction  is  provided  for 
by  the  terms  of  the  trust,  will,  or  other 
governing  instrument  or  is  caused  by 
other  circumstances.  In  general,  a 
standard  section  7520  annuity,  income, 
or  remainder  factor  may  not  be  used  to 
value  a  restricted  beneficial  interest. 
However,  a  special  section  7520 
annuity,  income,  or  remainder  factor 
may  be  iised  to  value  a  restricted 
beneficial  interest  imder  some 
drctunstances.  See  paragraph  (b)(4) 
Example  2  of  this  section,  which 
illustrates  a  situation  where  a  special 
section  7520  actuarial  factor  is  needed 
to  take  into  account  the  shorter  life 
expectancy  of  the  terminally  ill 
measuring  life.  See  §  1. 7520-1  (c)  for 
requesting  a  special  factor  bom  the 
Internal  Revenue  Service. 

(iii)  Other  beneficial  interests.  If, 
imder  the  provisions  of  this  paragraph 
(b),  the  interest  rate  and  mortality 
components  prescribed  under  section 
7520  are  not  applicable  in  determining 
the  value  of  any  annuity,  income, 
remainder,  or  reversionary  interest,  the 
actual  fair  market  value  of  the  interest 
(determined  without  regard  to  section 
7520)  is  based  on  all  of  the  facts  and 
circumstances  if  and  to  the  extent 
permitted  by  the  Internal  Revenue  Code 
provision  applicable  to  the  property 
interest. 

(2)  Provisions  of  governing  instrument 
and  other  limitations  on  source  of 
payment— {i]  Annuities.  A  standard 
section  7520  annuity  factor  may  not  be 
used  to  determine  the  present  value  of 
an  annuity  for  a  specified  term  of  years 
or  the  life  of  one  or  more  individuals 
unless  the  effect  of  the  trust,  will,  or 
other  governing  instrument  is  to  ensiue 
that  the  annuity  will  be  paid  for  the 
entire  defined  period.  In  the  case  of  an 
annuity  payable  from  a  trust  or  other 
limited  fimd,  the  annuity  is  not 
considered  payable  for  the  entire 
defined  period  if,  considering  the 
applicable  section  7520  interest  rate  at 
the  valuation  date  of  the  transfer,  the 
annuity  is  expected  to  exhaust  the  fund 
before  the  last  possible  annuity  payment 
is  made  in  full.  For  this  purpose,  it  must 
be  assumed  that  it  is  possible  for  each 
measuring  life  to  survive  imtil  age  110. 
For  example,  for  a  fixed  annuity  payable 


annually  at  the  end  of  each  year,  if  the 
amoimt  of  the  annuity  payment 
(expressed  as  a  percentage  of  the  initial 
corpus)  is  less  than  or  equal  to  the 
applicable  section  7520  interest  rate  at 
the  date  of  the  transfer,  the  corpus  is 
assiuned  to  be  sufficient  to  make  all 
payments.  If  the  percentage  exceeds  the 
applicable  section  7520  interest  rate  and 
the  annuity  is  for  a  definite  term  of 
years,  multiply  the  annual  annuity 
amoimt  by  the  Table  B  term  certain 
annuity  factor,  as  described  in  §  1.7520- 
1(c)(1),  for  the  number  of  years  of  the 
defined  period.  If  the  percentage 
exceeds  the  applicable  section  7520 
interest  rate  and  the  annuity  is  payable 
for  the  life  of  one  or  more  individuals, 
multiply  the  annual  annuity  amoimt  by 
the  Table  B  annuityjactor  for  110  years 
minus  the  age  of  the  youngest 
individual.  If  the  result  exceeds  the 
limited  fund,  the  annuity  may  exhaust 
the  fund,  and  it  will  be  necessary  to 
calculate  a  special  section  7520  annuity 
factor  that  takes  into  acfcount  the 
exhaustion  of  the  trust  or  fund.  This 
computation  would  be  modified,  if 
appropriate,  to  take  into  account 
annuities  with  different  payment  terms. 
See  §  25.7520-3(b){2)(v)  Example  5  of 
this  chapter,  whidi  provides  an 
illustration  involving  an  annuity  trust 
that  is  subject  to  exhaustion. 

(ii)  Income  and  similar  interests — (A) 
Beneficial  enjoyment.  A  standard 
section  7520  income  factor  for  an 
ordinary  income  interest  may  not  be 
used  to  determine  the  present  value  of 
an  income  or  similar  interest  in  trust  for 
a  term  of  years  or  for  the  life  of  one  or 
more  individuals  unless  the  effect  of  the 
trust,  will,  or  other  governing 
instrument  is  to  provide  the  income 
beneficiary  with  that  degree  of 
beneficial  enjoyment  of  the  property 
during  the  term  of  the  income  interest 
that  the  principles  of  the  law  of  trusts 
accord  to  a  person  who  is  unqualifiedly 
designated  as  the  income  beneficiary  of 
a  trust  for  a  similar  period  of  time.  "This 
degree  of  beneficial  enjoyment  is 
provided  only  if  it  was  the  transferor's 
intent,  as  manifested  by  the  provisions 
of  the  governing  instrument  and  the 
surrounding  circumstances,  that  the 
trust  provide  an  income  interest  for  the 
income  beneficiary  during  the  specified 
period  of  time  that  is  consistent  with  the 
value  of  the  trust  corpus  and  with  its 
preservation.  In  determining  whether  a 
trust  arrangement  evidences  that 
intention,  the  treatment  required  or 
permitted  with  respect  to  individual 
items  must  be  considered  in  relation  to 
the  entire  system  provided  for  in  the 
administration  of  the  subject  trust. 
Similarly,  in  determining  the  present 
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value  of  the  right  te  use  tangible 
property  (whe^fher  or  not  in  trust)  for 
one  or  more  measuring  lives  or  for  some 
other  specified  peiiod  of  time,  the 
interest  rate  comp<|nent  prescribed 
imder  secticm  7520  and  §  1.7520-1  may 
not  be  used  imless.  during  the  specified 
period,  the  effect  of  the  trust,  will  or 
other  governing  instrument  is  to  provide 
the  beneficiary  with  that  degree  of  use, 
possession,  and  oif  03rment  of  the 
property  during  the  term  of  interest  that 
applicable  state  latfr  accords  to  a  person 
who  is  imqualifiecfly  designated  as  a  life 
tenant  or  term  holder  for  a  similar 
period  of  time. 

(B)  Diversions  of^income  and  corpus. 
A  standard  section  7520  income  fector 
for  an  ordinary  inct>me  interest  may  not 
be  used  to  value  an  income  interest  or 
similar  interest  in  property  for  a  term  of 
years  or  for  one  or  piore  measuring  lives 
if— 

(1)  The  trust,  wiH,  or  other  governing 
instrument  requires  or  permits  the 
beneficiary's  income  or  other  en)oyment 
to  be  withheld,  diilerted,  or 
accumulated  for  another  person's 
benefit  without  the  consent  of  the 
income  beneficiary;  or 

[2)  The  governing  instrument  requires 
or  permits  trust  cotpus  to  be  withdrawn 
btaa  the  trust  for  «iother  person's 
benefit  during  the  income  beneficiary's 
term  of  enjoyment;without  the  consent 
of  and  accountability  to  the  income 
beneficiary  for  sudi  diversion. 

(iii)  Remaindo'  knd  reversionary 
interests.  A  standsrd  section  7520 
remainder  interest  factor  for  an  ordinary 
remainder  or  reveiJBionary  interest  may 
not  be  used  to  determine  the  present 
value  of  a  remainder  or  reversionary 
interest  (whether  ib  trust  or  otherwise) 
unless,  omsistent  with  the  preservation 
and  protection  that  the  law  of  trusts 
would  provide  for  a  person  who  is 
unqualifiedly  designated  as  the 
remainder  beneficiary  of  a  trust  for  a 
similar  duration,  the  efiisct  of  the 
administrative  and  dispositive 
provisions  for  the  Interest  or  interests 
that  precede  the  romainder  or 
reversionary  interest  is  to  assure  that  the 
property  will  be  adequately  preserved 
and  protected  (e.g^,  from  erosion, 
invasion,  depletion,  or  damage)  tmtil 
the  remainder  or  leversionary  interest 
takes  effect  in  possession  and 
enjoyment.  This  degree  of  preservation 
and  protection  is  provided  only  if  it  was 
the  transferor's  intent,  as  manifested  by 
the  provisions  of  ifae  arrangement  and 
the  surrounding  circumstances,  that  the 
entire  disposition  {provide  the  remainder 
or  reversionary  betiefidary  with  an 
imdiminished  interest  in  the  property 
transferred  at  the  time  of  the 
termination  of  tha  prior  interest. 


(iv)  Pooled  income  fund  interests.  In 
general,  pooled  income  funds  are 
created  and  administered  to  achieve  a 
special  rate  of  return.  A  beneficial 
interest  in  a  pooled  income  fimd  is  not 
ordinarily  v^ued  using  a  standard 
section  7520  income  or  remainder 
interest  factor.  The  present  value  of  a 
beneficial  interest  in  a  pooled  income 
fund  is  determined  according  to  rules 
and  special  remainder  fectors  prescribed 
in  §  1.642(c)-6  and,  when  applicable, 
the  rules  set  forth  in  paragraph  (b)(3)  of 
this  section,  if  the  individual  who  is  the 
measuring  Ufe  is  terminally  ill  at  the 
time  of  the  transfer. 

(3)  Mortality  component.  The 
mortality  component  prescribed  imder 
sectimi  7520  may  not  be  used  to 
determine  the  present  value  of  an 
annuity,  income  interest,  remainder 
interest,  or  reversionary  interest  if  an 
individiuil  who  is  a  measuring  life  is 
terminally  ill  at  the  time  of  the 
transaction.  For  purposes  of  this 
paragraph  (b)(3),  an  individual  who  is 
known  to  have  an  incurable  illness  or 
other  deteriorating  physical  condition  is 
considered  terminally  ill  if  there  is  at 
least  a  50  percent  pn^bility  that  the 
individual  wUl  die  within  1  year. 
However,  if  the  individual  survives  for 
eighteen  months  or  longer  after  the  date 
of  the  transaction,  that  individual  shall 
be  presumed  to  have  not  been 
terminally  ill  at  the  time  of  the 
transaction  imless  the  contrary  is 
established  by  clear  and  convincing 
evidence. 

(4)  Examples.  The  provisions  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples: 

Example  1.  Annuity  funded  with 
unproductive  property.  The  taxpayer 
transfiBTS  corporation  stock  worth  $1,000,000 
to  a  trust  The  trust  provides  for  a  6  percent 
($60,000  per  year)  aimuity  in  cash  or  other 
property  to  be  paid  to  a  charitable 
organization  for  25  years  and  for  the 
remainder  to  be  distributed  to  the  donor's 
child.  The  trust  specifically  authorizes,  but 
does  not  require,  the  trustee  to  retain  the 
shares  of  stock.  The  section  7520  interest  rate 
for  the  month  of  the  transfer  is  8.2  percent 
The  corporation  has  paid  no  dividends  on 
this  stock  diuing  the  past  5  years,  and  there 
is  no  indication  that  this  policy  will  change 
in  the  near  future.  Under  applicable  state 
law,  the  corporation  is  considered  to  be  a 
sound  investment  that  satisfies  fiduciary 
standards.  Therefore,  the  trust's  sole 
investment  in  this  corporation  is  not 
expected  to  adversely  affect  the  interest  of 
either  the  aimuitant  or  the  remainder 
beneficiary.  Considering  the  6  percent 
annuity  payout  rate  and  the  8.2  percent 
section  7520  interest  rate,  the  trust  corpusis 
considered  sufficient  to  pay  this  annuity  for 
the  entire  25-year  term  of  the  trust,  or  even 
indefinitely.  Although  it  appears  that  neither 
beneficiary  would  be  able  to  comfwl  the 


trustee  to  make  the  trust  corpus  produce 
investment  income,  the  aimuity  interest  in 
this  case  is  considered  to  be  an  ordinary 
aimuity  interest,  and  the  standard  section 
7520  annuity  fector  may  be  used  to 
determine  the  present  value  of  the  annuity. 
In  this  case,  the  section  7520  annuity  fector 
would  represent  the  right  to  receive  $1.00  per 
year  for  a  term  of  25  years. 

Example  2.  Terminai  illness.  The  taxpayer 
transfers  property  worth  $1,000,000  to  a 
charitable  remainder  unitrust  described  in 
section  664(dX2)  and  S  1.664-3.  The  trust 
provides  for  a  fixed-percentage  7  percent 
imitrust  benefit  (each  annual  payment  is 
equal  to  7  percent  of  the  trust  assets  as 
valued  at  the  beginning  of  each  year)  to  be 
paid  quarteriy  to  an  individual  benefidaiy 
for  life  and  for  the  remainder  to  be 
distributed  to  a  charitable  organization.  At 
the  time  the  trust  is  created,  the  individual 
beneficiary  is  age  60  and  has  been  diagnosed 
with  an  incurable  illness  and  there  is  at  least 
a  SO  percent  probability  of  the  individual 
dying  within  1  year.  Assuming  the 
presumption  in  paragraph  (b)(3)  of  this 
section  does  not  apply,  because  there  is  at 
least  a  50  percent  in(4»bility  that  this 
beneficiary  will  die  within  1  year,  the 
standard  section  7520  unitrust  remainder 
fector  for  a  person  age  60  &om  the  valuation 
tables  may  not  be  used  to  determine  the 
present  value  of  the  charitable  remainder 
interest.  Instead,  a  special  unitrust  remainder 
fector  must  be  computed  that  is  based  on  the 
section  7520  interest  rate  and  that  takes  into 
account  the  projection  of  the  individual 
beneficiary's  actual  life  expectancy. 

(5)  Additional  limitations.  Section 
7520  does  not  apply  to  the  extent  as 
may  otherwise  be  provided  by  the 
Commissioner. 

(c)  *  *  *  Tlie  provisions  of  paragraph 
(b)  of  this  section  are  effective  with 
respect  to  transactions  after  December 
13, 1995. 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYINQ  AFTER  AUGUST 
16, 1954 

Par.  3.  The  authority  citation  for  part 
20  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  4.  Section  20.7520-3  is  amended 
by  revising  paragraph  (b)  and  adding  a 
sentence  at  the  end  of  paragraph  (c)  to 
read  as  follows: 

i2a7520-3    Limitation  on  the  application 
ofaadionTSaa 

•        *•••' 

(b)  Other  limitations  on  the 
application  of  section  7520—  (1)  In 
general — (i)  Ordinary  beneficial 
interests.  FoT  purposes  of  this  section: 

(A)  An  ordinary  annuity  interest  is  the 
ri^t  to  receive  a  fixed  dollar  amoimt  at 
the  end  of  each  year  during  one  or  inore 
measuring  lives  or  for  some  other 
defined  period.  A  standard  section  7520 
annuity  factor  for  an  ordinary  annuity 


interest  represents  the  present  worth  of 
the  right  to  receive  $1.00  per  year  for  a 
defined  period,  using  the  interest  rate 
prescribed  under  section  7520  for  the 
appropriate  month.  If  an  annuity 
intoast  is  payable  more  often  than 
annually  tx  is  payable  at  the  beginning 
of  each  period,  a  special  adjustment 
must  be  made  in  any  computation  with 
a  standard  section  7520  annuity  fector. 

(B)  An  ordinary  income  interest  is  the 
ri^t  tn  receive  the  income  from  or  the 
use  of  property  during  one  or  more 
measuring  lives  or  for  some  other 
defined  period.  A  standard  section  7520 
income  fector  for  an  ordinary  income 
interest  represents  the  present  worth  of 
the  ri^t  to  receive  the  use  of  $1.00  for 
a  defined  period,  using  the  interest  rate 
prescribed  under  section  7520  for  the 
appropriate  month. 

(C)  An  ordinary  remainder  or 
reversionary  interest  is  the  right  to 
receive  an  interest  in  property  at  the  end 
of  one  or  more  measuring  lives  or  some 
other  defined  period.  A  standard  section 
7520  remainder  factor  for  an  ordinary 
remainder  or  reverrionary  interest 
represents  the  present  worth  of  the  right 
to  receive  $1.00  at  the  end  of  a  defined 
period,  using  the  interest  rate  prescribed 
under  section  7520  for  the  appropriate 
month. 

(ii)  Certain  restricted  beneficial 
interests.  A  restricted  beneficial  interest 
is  an  annuity,  income,  remainder,  or 
reversionary  interest  that  is  subject  to 
any  contin^mcy,  power,  or  other 
restriction,  wh^er  the  restriction  is 
provided  for  by  the  terms  of  the  trust, 
will,  or  other  governing  instrument  or  is 
caused  by  other  circiimstances.  In 
general,  a  standard  section  7520 
aimuity,  income,  or  remainder  factor 
may  not  be  used  to  value  a  restricted 
beneficial  interest.  However,  a  sf>ecial 
section  7520  annuity,  income,  or 
remainder  factor  may  be  used  to  value 
a  restricted  beneficial  interest  under 
some  circumstances.  See  paragraphs 
(b)(2)(v)  Example  4  and  (b)(4)  Example 
1  of  this  section,  which  illustrate 
situations  where  special  section  7520 
actuarial  factors  are  needed  to  take  into 
account  limitations  on  beneficial 
interests.  See  §  20. 7520-1  (c)  for 
requesting  a  special  factor  from  the 
Internal  Revenue  Service. 

(iii)  Other  beneficial  interests.  If, 
under  the  provisions  of  this  paragraph 
(b),  the  interest  rate  and  mortality 
components  prescribed  imder  section 
7520  are  not  applicable  in  determining 
the  value  of  any  annuity,  income, 
remainder,  or  reversionary  interest,  the 
actual  fair  maiket  value  of  the  interest 
(determined  without  regard  to  section 
7520)  is  based  on  all  of  the  facts  and 
circumstances  if  and  to  the  extent 


permitted  by  the  Internal  Revenue  Code 
provision  appUcable  to  the  property 
interest. 

(2)  Provisions  of  governing  instrument 
and  other  limitations  on  source  of 
payment— (i)  Annuities.  A  standu'd 
section  7520  annuity  fector  may  not  be 
used  to  deteraiine  the  present  value  of 
an  annuity  for  a  specified  term  of  yeara 
or  the  life  of  one  or  more  individuals 
unless  the  effect  of  the  trust,  will,  or 
other  governing  instrument  is  to  ensure 
that  the  annuity  will  be  paid  for  the 
entire  defined  period.  In  the  case  of  an 
annuity  payable  from  a  trust  or  other 
limited  fund,  the  annuity  is  not 
considered  payable  for  the  entire 
defined  period  if,  considering  the 
applicable  section  7520  interest  rate  at 
the  valuation  date  of  the  transfer,  the 
annuity  is  expected  to  exhaust  the  fund 
before  the  last  possible  annuity  payment 
is  made  in  fidl.  For  this  purpose,  it  must 
be  assumed  that  it  is  possible  for  each 
measuring  life  to  sxuvive  imtil  age  110. 
For  example,  for  a  fixed  annmty  payable 
annually  at  the  end  of  each  year,  if  the 
amoimt  of  the  annuity  payment 
(expressed  as  a  percentage  of  the  initial 
corpus)  is  less  than  or  equal  to  the 
applicabfe  section  7520  interest  rate  at 
the  date  of  the  transfer,  the  corpus  is 
assiuned  to  be  sufBdent  to  make  all 
payments.  If  the  percentage  exceeds  the 
applicable  section  7520  interest  rate  and 
the  annuity  is  for  a  definite  term  of 
yeara,  multiply  the  annual  annuity 
amount  by  the  Table  B  term  certain 
annuity  fector,  as  described  in 
§  20.7520-l(c)(l),  for  the  number  of 
yean  of  the  defined  period.  If  the 
percentage  exceeds  the  applicable 
section  7520  interest  rate  and  the 
annuity  is  payable  for  the  life  of  one  or 
more  individuals,  multiply  the  annual 
annuity  amoimt  by  the  Table  B  annuity 
factor  for  110  years  minus  the  age  of  the 
youngest  individual.  If  the  result 
exceeds  the  limited  fund,  the  annuity 
may  exhaust  the  fund,  and  it  will  be 
necessary  to  calculate  a  special  section 
7520  annuity  fector  that  takes  into 
account  the  exhaustion  of  the  trust  or 
fund.  This  computation  would  be 
modified,  if  appropriate,  to  take  into 
account  annuities  with  different 
payment  terms.  See  §25.7520-3(b)(2)(v) 
Example  5  of  this  chapter,  which 
provides  an  illustration  involving  an 
annuity  trust  that  is  subject  to 
exhaustion. 

(ii)  Income  and  similar  interests — (A) 
Beneficial  enjoyment.  A  standard 
section  7520  income  factor  for  an 
ordinary  income  interest  may  not  be 
used  to  determine  the  present  value  of 
an  income  or  similar  interest  in  trust  for 
a  term  of  years,  or  for  the  life  of  one  or 
more  individuals,  unless  the  effect  of 


the  trust,  will,  or  other  governing 
instrument  is  to  provide  the  income 
beneficiary  with  that  degree  of 
beneficial  enjoyment  of  the  property 
diuing  the  term  of  the  income  interest 
that  the  principles  of  the  law  of  trusts 
accord  to  a  person  who  is  unqualifiedly 
designated  as  the  income  beneficiary  of 
a  trust  for  a  similar  period  of  time.  Iliis 
degree  of  beneficial  enjoyment  is 
provided  only  if  it  was  the  transferor's 
intent,  as  maiufested  by  the  provisions 
of  the  governing  instrument  and  the 
surrounding  circumstances,  that  the 
trust  provide  an  income  interest  for  the 
income  beneficiary  during  the  specified 
period  of  time  that  is  consistent  with  the 
value  of  the  trust  corpus  and  with  its 
preservation.  In  determining  whether  a 
trust  arrangement  evidences  tliat 
intention,  the  treatment  required  or 
permitted  with  respect  to  individual 
items  must  be  considered  in  relation  to 
the  entire  system  provided  for  in  the 
administration  of  the  subject  trust. 
Similarly,  in  determining  the  present 
value  of  the  right  to  use  tangible 
property  (whether  or  not  in  trust)  for 
one  or  more  measuring  lives  or  for  some 
other  specified  p>eriod  of  time,  the 
interest  rate  component  prescribed 
under  section  7520  and  §  1.7520-1  of* 
this  chapter  may  not  be  used  unless, 
during  the  specified  period,  the  effect  of 
the  trust,  will  or  other  governing 
instnunent  is  to  provide  the  beneficiary 
with  that  degree  of  use,  possession,  and 
enjoyment  of  the  property  during  the 
term  of  interest  that  applicable  state  law 
accords  to  a  person  who  is  unqualifiedly 
designated  as  a  life  tenant  or  term 
holder  for  a  similar  period  of  time. 

(B)  Diversions  of  income  and  corpus. 
A  standard  section  7520  income  factor 
for  an  ordinary  income  interest  may  not 
be  used  to  value  an  income  interest  or 
similar  interest  in  property  for  a  term  of 
yeara,  or  for  one  or  more  measuring 
lives,  if — 

(2)  The  trust,  will,  or  other  governing 
instrument  requires  or  permits  the 
beneficiary's  income  or  other  enjoyment 
to  be  withheld,  diverted,  or 
accumulated  for  another  person's 
benefit  without  the  consent  of  the 
income  beneficiary;  or 

(2)  The  governing  instrument  requires 
or  permits  trust  corpus  to  be  withdiawn 
from  the  trust  for  another  person's 
benefit  without  the  consent  of  the 
income  beneficiary  during  the  income 
beneficiary's  term  of  enjoyment  and 
without  accountability  to  the  income 
beneficiary  for  such  diversion. 

(iii)  Remainder  and  reversionary 
interests.  A  standard  section  7520 
remainder  interest  factor  for  an  ordinary 
remainder  or  reversionary  interest  may 
not  be  used  to  determine  the  present 
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value  of  <  remaindei  or  reversionary 
interest  (whether  in  trust  or  otherwise) 
unless,  consistent  with  the  preservation 
and  protection  that  ttie  law  of  trusts 
would  provide  for  a  ,person  who  is 
unqualifiedly  designated  as  the 
remaiilder  beneficiary  of  a  trust  for  a 
similar  duration,  th^  effect  of  the 
administrative  and  (iispositive 
provisions  for  the  interest  or  interests 
that  precede  the  remainder  or 
reversionary  interest  is  to  assure  that  the 
property  will  be  adca^uately  preserved 
and  protected  (e.g.,  from  erosion, 
invasion,  depletion,  or  damage)  imtil 
the  remainder  or  re^rsionary  interest 
takes  efiiect  in  possession  and 
enjoyment.  This  degree  of  preservation 
and  protection  is  provided  only  if  it  was 
the  transferor's  intent,  as  manifested  by 
the  provisions  of  th#  arrangement  and 
the  surrounding  circumstances,  that  the 
entire  disposition  provide  the  remainder 
or  reventcnary  beneficiary  with  an 
undiminiriied  interest  in  the  property 
transfRTed  at  the  tiihe  of  the 
termination  of  the  prior  interest. 

(iv)  Pooled  incoamfund  interests.  In 
general,  pooled  inc^ne  funds  are 
created  and  adminiltered  to  achieve  a 
special  rate  of  returft.  A  beneficial 
interest  in  a  pooled  income  fund  is  not 
ordinarily  valued  iising  a  standard 
section  7520  income  or  remainder 
interest  bctor.  The  present  value  of  a 
beneficial  interest  ia  a  pooled  income 
fund  is  determined  according  to  rules 
and  special  remainder  factors  prescribed 
in  $  1.642(c)-6  of  tlis  chapter  and, 
when  applicable,  the  rules  set  forth 
under  paragraph  (bK3)  of  this  section  if 
the  individual  who  is  the  measuring  life 
is  terminally  ill  at  t^e  time  of  the 
transfer. 

(v)  Examples.  Th#  provisions  of  this 
paragraph  (bH2)  arei  illustrated  by  the 
following  examplest 

Example  1.  Unptod^ictive  property.  A  died, 
survived  by  B  and  C  B  died  two  years  after 
A  A's  wllL  provided  for  a  bequest  of 
cotporatioD  stock  in  t|ust  under  the  tanns  of 
whkh  all  of  the  trust  tncome  was  paid  to  B 
for  Uis.  Alter  the  deatk  of  B,  the  trust 
tetminatad  and  the  trr^  property  was 
distributed  to  C  The  tust  specifically 
authnized,  but  did  n^  require,  the  trustee  to 
retain  the  shares  of  stack.  The  corporation 
paid  no  dividends  on  this  stock  during  the 
5  yeara  befoe  A's  deaM>  and  the  2  years 
before  B's  death.  TbeSs  vras  no  indication 
that  this  policy  wrould  change  after  A's  death. 
Under  applicable  statf  law,  the  corporation  is 
oonsidand  to  be  a  sound  investment  that 
satisfies  fiduciary  staadards.  The  facts  and 
drcumstances.  including  applicable  state 
.law,  indicate  that  B  did  not  have  the  legal 
right  to  compel  the  trustee  to  make  the  trust 
corpus  productive  in  ^xmfoimity  with  the 
requirements  tor  a  li^Hime  trust  income 
interest  under  applicable  local  law. 
Therefore,  B's  Mb  inoime  intnest  in  this  case 


is  considered  nonproductive.  Consequently, 
B's  income  interest  may  not  be  valued 
actuarially  under  this  section. 

Example  2.  Beneficiary's  right  to  make 
trust  productive.  The  facts  are  the  same  as  in 
Example  1.  except  that  the  ti\i5tee  is  not 
specifically  authorized  to  retain  the  shares  of 
stock.  Purdwr,  the  terms  of  the  trust 
specifically  provide  that  B,  the  life  income 
beneficiary,  may  require  the  trustee  to  make 
the  trust  corpus  productive  consistent  with 
income  yield  standards  tar  trusts  under 
applicable  state  law.  Under  that  law,  the 
piinimum  rate  of  income  that  a  productive 
trust  may  produce  is  substantially  below  the 
section  7520  interest  rate  for  the  month  of  A's 
death  In  this  case,  because  B  has  the  right 
to  compel  the  trustee  to  make  the  trust 
productive  for  purposes  of  applicable  local 
law  during  the  beneficiary's  lifetime,  the 
income  interest  is  considered  an  ordinary 
income  interest  for  purposes  of  this 
paragraph,  and  the  standard  section  7520  life 
income  interest  fector  may  be  used  to 
determine  the  present  value  of  B's  income 
interest. 

Example  3.  Discretionary  invasion  of 
corpus.  The  decedent.  A,  transfarred  property 
to  a  trust  under  the  terms  of  which  all  of  the 
trust  income  is  to  be  paid  to  A's  child  for  life 
and  the  remainder  of  the  trust  is  to  be 
distributed  to  a  grandchild.  The  trust 
authorizes  the  trustee  without  restriction  to 
distribute  corpus  to  A's  surviving  spouse  for 
the  spouse's  comfort  and  happiness.  In  this 
case,  because  the  trustee's  power  to  invade 
trust  corpus  is  unrestricted,  the  exercise  of 
the  power  could  result  in  the  termination  of 
the  income  interest  at  any  time. 
Consequently,  the  income  interest  is  not 
considered  an  ordinary  income  interest  for 
purposes  of  this  paragraph,  and  may  not  be 
valued  actuarially  imder  this  section. 

Example  4.  Limited  invasion  of  corpus. 
The  deradent.  A,  bequeathed  property  to  a 
trust  under  the  terms  of  which  all  of  the  trust 
income  is  to  be  paid  to  A's  child  for  life  and 
the  remainder  is  to  be  distributed  to  A's 
grandchild.  The  trust  authorizes  the  child  to 
withdraw  up  to  $5,000  per  year  from  the  trust 
corpus.  In  this  case,  the  child's  power  to 
invade  trust  corpus  is  limited  to  an 
ascertainable  amount  each  year.  Annual 
invasioiu  of  any  amotmt  would  be  expected 
to  progressively  diminish  the  property  from 
which  the  child's  income  is  paid. 
Consequently,  the  income  interest  is  not 
considered  an  ordinary  income  interest  for 
purposes  of  this  paragraph,  and  the  standard 
section  7520  income  interest  fector  may  not 
be  used  to  determine  the  present  value  of  the 
income  interest  Nevertheless,  the  present 
value  of  the  child's  income  interest  is 
ascertainable  by  making  a  special  actuarial 
calculation  that  would  take  into  account  not 
only  the  initial  value  of  the  trust  corpus,  the 
section  7520  interest  rate  for  the  month  of  the 
transfer,  and  the  mortality  component  for  the 
child's  ag|B>  but  also  the  assiunption  that  the 
trust  corpus  will  decline  at  the  rate  of  $5,000 
each  year  during  the  child's  lifetima.  The 
child's  right  to  receive  an  amount  not  in 
excess  of  S5,000  per  year  may  be  separately 
valued  in  this  instance  and,  assimiing  the 
trust  corpus  would  not  exhaust  before  the 
child  would  attain  age  110,  would  be 
considered  an  cwdinary  aimuity  interest 


Example  5.  Power  to  consume.  The 
decedent,  A.  devised  a  life  estate  in  3  parcels 
of  real  estate  to  A's  surviving  spouse  with  the 
remainder  to  a  child,  or,  if  the  child  doesn't 
survive,  to  the  child's  estate.  A  also  conferred 
upon  the  spouse  an  unrestricted  power  to 
consiune  the  property,  which  includes  the 
right  to  sail  part  or  all  of  the  property  and 
to  use  the  proceeds  for  the  spouse's  support, 
comfort,  happiness,  and  other  purposes.  Any 
portion  of  the  property  or  its  sale  proceeds 
remaining  at  the  death  of  the  surviving 
spouse  is  to  vest  by  operation  of  law  in  the 
child  at  that  time.  The  child  predeceased  the 
surviving  spouse.  In  this  case,  the  surviving 
spouse's  power  to  consiune  the  corpus  is 
unrestricted,  and  the  exercise  of  the  power 
could  entirely  exhaust  the  remainder  interest 
during  the  life  of  the  spouse.  Consequently, 
the  remainder  interest  that  is  includible  in 
the  child's  estate  is  not  considered  an 
ordinaiy  remainder  interest  for  purposes  of 
this  paragraph  and  may  not  be  valued 
actuarially  under  this  section. 

(3)  Mortality  component^i)  Terminal 
illness.  Except  as  provided  in  paragraph 
(b)(3)(ii)  of  this  section,  the  mortality 
component  prescribed  under  section 
7520  may  not  be  used  to  determine  the 
present  value  of  an  annuity,  income 
interest,  remainder  interest,  or 
reversionary  interest  if  an  individual 
who  is  a  measuring  life  is  terminally  ill 
at  the  time  of  the  decedent's  death.  For 
purposes  of  this  paragraph  (b)(3),  an 
individual  who  is  known  to  have  an 
incurable  illness  or  other  deteriorating 
physical  condition  is  considered 
terminally  ill  if  there  is  at  least  a  50 
percent  probability  that  the  individual 
will  die  within  1  year.  However,  if  the 
individual  survives  for  eighteen  months 
or  longer  after  the  date  of  the  decedent's 
death,  that  individual  shall  be  presumed 
to  have  not  been  terminally  ill  at  the 
date  of  death  unless  the  contrary  is 
established  by  clear  and  convincing 
evidence. 

(ii)  Terminal  illness  exceptions.  In  the 
case  of  the  allowance  of  the  credit  for 
tax  on  a  priiv  transfisr  imdn  section 
2013,  if  a  final  determination  of  the 
federal  estate  tax  liability  of  the 
transferor's  estate  has  beep  made  under 
circumstances  that  required  valuation  of 
the  life  interest  received  by  the 
transferee,  the  value  of  the  property 
transferred,  for  purposes  of  the  credit 
allowable  to  the  transferee's  estate,  shall 
be  the  value  determined  previously  in 
the  transferor's  estate.  Otherwise,  for 
purposes  of  section  2013,  the  provisions 
of  paragraph  (b)(3)(i)  of  this  section 
shall  govern  in  valuing  the  property 
transfeiTed.  The  value  of  a  decedent's 
reversionary  interest  under  sections 
2037(b)  and  2042(2)  shall  be  determined 
without  regard  to  the  physical 
condition,  inunediately  before  the 
decedent's  death,  of  the  individual  who 
is  the  meastuing  life. 


(iii)  Death  resulting  from  common 
accidents.  The  mortality  component 
prescribed  imder  section  7520  may  not 
be  used  to  determine  the  present  value 
of  an  aimuity,  income  interest, 
remainder  interest,  or  reversionary 
interest  if  the  decedent,  and  the 
individual  who  is  the  measuring  life, 
die  as  a  result  of  a  common  accident  or 
other  occiurence. 

(4)  Examples.  The  provisions  of 
paragraph  (b)(3)  of  this  section  are 
illustrated  by  the  following  examples: 

Example  1.  Terminal  illness.  The  decedent 
bequeaths  SI  ,000,000  to  a  trust  under  the 
terms  of  which  the  trustee  is  to  pay  S103,000 
per  year  to  a  chariteble  organization  during 
the  life  of  the  decedent's  child.  Upon  the 
death  of  the  child,  the  remainder  in  the  trust 
is  to  be  distributed  to  the  decedent's 
grandchild.  The  child,  who  is  age  60,  has 
been  diagnosed  with  an  incurable  illness, 
and  there  is  at  least  a  50  percent  probability 
of  the  child  dying  within  1  year.  Assiuning 
the  presimiption  provided  for  in  paragraph 
(b)(3)(i]  of  this  section  does  not  apply,  the 
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2S.2S22(c)^c)(2)(i)  6th  sentence 

25.2S22(c>-3(c)(2)  (vi)(a)  2nd  sentence  

2S.2S22(c)-d(c)(2)  (viO(a)  2nd  sentence 
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255522(c)-3(d)(2)  (iv)  1st  sentence 

25i2522(c)-3(d)(2)riv).   Example  (1)  Ist  sen- 

25.2S22(c)-3(d)(2)fiv),  Example  (S*;  1st  sen- 
tence. 

25.2S22(c)-3(d)(2)riv),  Example  (3;  1st  sen- 
tence (each  place  it  appears). 

25.2S22(c)-3(d)(2)Civ),  Example  (4)  last  sen- 
tence. 

25.2522(c)-3(d)(2)(v) 


standard  life  annuity  factor  for  a  person  age 
60  may  not  be  used  to  determine  the  present 
value  of  the  chariteble  organization's  annuity 
interest  because  there  is  at  least  a  50  percent 
probability  that  the  child,  who  is  the 
measuring  life,  will  die  within  1  year. 
Instead,  a  special  section  7520  annuity  factw 
must  be  computed  that  takes  into  account  the 
projection  of  the  child's  actual  life 
expectancy. 

Example  2.  Deaths  resulting  from  common 
accidents,  etc.  The  decedent's  will 
esteblishes  a  trust  to  pay  income  to  the 
decedent's  surviving  spouse  for  life.  The  will 
provides  that,  upon  the  spouse's  death  or,  if 
the  spouse  fails  to  survive  the  decedent, 
upon  the  decedent's  death  the  trust  property 
is  to  pass  to  the  decedent's  children.  The 
decedent  and  the  decedent's  spouse  die 
simultaneously  in  an  accident  under 
circumstences  in  which  it  %ras  impossible  to 
determine  who  survived  the  other.  Even  if 
the  terms  of  the  will  and  applicable  stete  law 
presume  that  the  decedent  died  first  with  the 
result  that  the  property  interest  is  considered 
to  have  passed  in  trust  for  the  benefit  of  the 
spouse  for  life,  after  which  the  remainder  is 
to  be  distributed  to  the  decedent's  children. 


the  spouse's  life  income  interest  may  not  be 
valued  by  use  of  the  mortality  component 
described  under  section  7520.  The  result 
would  be  the  same  even  if  it  was  esteblished 
that  the  spouse  survived  the  decedent. 

(5)  Additional  limitations.  Section 
7520  does  not  apply  to  the  extent  as 
may  otherwise  be  provided  by  the 
Commissioner. 

(c)  *  *  *  The  provisions  of 
paragraph  (b)  of  this  section  are  effective 
with  respect  to  estates  of  decedents 
dying  after  December  13, 1995. 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31. 1954 

Par.  5.  The  authority  citation  for  part 
25  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  *. 

Par.  6.  In  the  list  below,  for  each 
section  indicated  in  the  left  column, 
remove  the  language  in  the  middle 
column  and  add  the  language  in  the 
right  coliunn: 


Remove 


(e)(2)  (B),  0«0.  «nd  (iv)  - - 

SubdMsion  (v) — 

SutxSvision  (vi)  , 

SubdMsion  (iv),  (v),  or  (vi)  of  paragraph  (c)(2) . 

Paragraph  (c)(2)(v) 

Paragraph  (c)(2)(v) 


Paragraph  (c)(2)(v)  ...., 
Paragraph  (c)(2)(v)  .... 
Paragraph  (c)(2)(v)(e) 
Paragraph  (c)(2)(vi)  .... 


Add 


(c)(2)  Oi).  (iii),  and  (iv). 
Paragraph  (c)(2)(vi). 
Paragraph  (c)(2)(vii). 
Paragraph  (c)(2)  (v).  (vi"),  or  (vii). 
Paragraph  (c)(2)(vi). 
Paragraish  (c)(2)(vi). 

Paragraph  (c)(2)(vi). 

Paragraph  (c)(2)(vO. 

Paragraph  (c)(2)(vi)(e) 

Paragraph  (c)(2)(vij). 


Par.  7.  Section  25.7520-3  is  amended 
by  revising  paragraph  (b)  and  adding  a 
sentence  at  the  end  of  paragraph  (c)  to 
read  as  follows: 

125.7520-3    Limitation  on  the  application 
ofaectlon7S20. 

*        •        •        •        * 

(b)  Other  limitations  on  the 
application  of  section  7520— (1)  In 
general — (i)  Ordinary  beneficial 
interests.  For  purposes  of  this  section: 

(A)  An  ordinary  annuity  interest  is  the 
rig^t  to  receive  a  fixed  dollar  amount  at 
the  end  of  each  year  diuing  one  or  more 
measuring  lives  or  for  some  other 
defined  period.  A  standard  section  7520 
annuity  fector  for  an  ordinary  annuity 
interest  represents  the  present  worth  of 
the  right  to  receive  $1.00  per  year  for  a 
defined  period,  using  the  interest  rate 
prescribed  under  section  7520  for  the 
appropriate  month.  If  an  annuity 
interest  is  payable  more  often  than 
annually  or  is  payable  at  the  beginning 
of  each  period,  a  special  adjustment 


must  be  made  in  any  computation  with 
a  standard  section  7520  annuity  factor. 

(B)  An  ordinary  income  interest  is  the 
right  to  receive  the  income  from  or  the 
use  of  property  during  one  or  more 
measuring  lives  or  for  some  other 
defined  period.  A  standard  section  7520 
income  factor  for  an  ordinary  income 
interest  represents  the  present  worth  of 
the  right  to  receive  the  use  of  $1.00  for 

a  defined  period,  using  the  interest  rate 
prescribed  under  section  7520  for  the 
appropriate  month.  However,  in  the 
case  of  certain  gifts  made  after  October 
8, 1990,  if  the  donor  does  not  retain  a 
qualified  annuity,  unitrust,  or 
reversionary  interest,  the  value  of  any 
interest  retained  by  the  donor  is 
considered  to  be  zero  if  the  remainder 
beneficiary  is  a  member  of  the  donor's 
family.  See  §  25.2702-2. 

(C)  An  ordinary  remainder  or 
reversionary  interest  is  the  right  to 
receive  an  interest  in  property  at  the  end 
of  one  or  mote  measuring  lives  or  some 


other  defined  period.  A  standard  section 
7520  remainder  factor  for  an  ordinary 
remainder  or  reversionary  interest 
represents  the  present  worth  of  the  right 
to  receive  $1.00  at  the  end  of  a  defined 
jMriod,  using  the  interest  rate  prescribed 
under  section  7520  for  the  appropriate 
month. 

(ii)  Certain  restricted  beneficial 
interests.  A  restricted  beneficial  interest 
is  an  annuity,  income,  remainder,  or 
reversionary  interest  that  is  subject  to 
any  contingency,  power,  or  other 
restriction,  whether  the  restriction  is 
provided  for  by  the  terms  of  the  trust, 
will,  or  other  governing  instrument  or  is 
caused  by  other  circumstances.  In 
general,  a  standard  section  7520 
annuity,  income,  or  remainder  factor 
may  not  be  used  to  value  a  restricted 
beneficial  interest.  However,  a  special 
section  7520  annuity,  income,  or 
remainder  factor  may  be  used  to  value 
a  restricted  beneficial  interest  under 
some  circumstances.  See  paragraphs 
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(bH2)(v)  Example  5  and  0iK4)  of  this 
secdon,  which  iUvftrate  situatioiis  in 
wliich  ^Mcid  section  7520  actuarial 
fiKton  aie  needed  io  take  into  account 
limitations  on  beneficial  interests.  See 
§  25.7520-l(c)  for  lequesting  a  special 
fKtor  from  die  Intamal  Revenue 
Service.  I 

(iii)  Other  bemfldal  interests.  If. 
under  Um  provisiaiis  of  diis  paragraph 
(b).  the  interest  rate  and  mortality 
compments  presdibed  imder  section 
7520  are  not  applicable  in  determining 
the  value  of  any  aqnuity,  income, 
remainder,  or  reversionary  interest,  the 
actual  fair  maricet  tahie  of  the  interest 
(determined  without  regard  to  section 
7520)  is  besed  on  411  of  the  £M:t8  and 
circumstances  if  a$d  to  the  extent 
pomitted  by  the  latemal  Revenue  Code 
provisicm  applicable  to  the  property 
interest. 

(2)  ProviMions  (^governing  inBtrument 
and  other  limitatians  on  source  of 
payment— (i)  Annmities.  A  standard 
ss^ion  7520  annuity  fiactor  may  not  be 
used  to  determine  the  present  value  of 
an  aniuiity  Sot  a  spadfiad  term  of  years 
or  the  Ufa  of  one  ot  more  individuals 
imless  tha  effect  of  the  trust,  will,  or 
other  governing  instrument  is  to  ensure 
that  the  annuity  will  be  paid  for  the 
entire  defined  period.  In  the  case  of  an 
annuity  payablis  firom  a  trust  or  other 
limited  nmd,  the  vmuity  is  not 
considered  payable  for  the  entire 
deiSned  period  if.  considering  the 
applicable  section  [7520  interest  rate  on 
the  valuation  date  of  the  transfer,  the 
annuity  is  expected  to  exhaiist  the  fund 
before  the  last  possible  annuity  payment 
is  made  in  full.  For  this  purpose,  it  must 
be  assumed  that  it  is  possible  for  each 
measuring  life  to  survive  until  age  110. 
For  example,  for  a  fixed  annuity  payable 
annually  at  the  end  of  each  year,  if  the 
amount  of  the  ann|iity  payment 
(expresaed  as  a  pefoentage  of  the  initial 
corpus)  is  leas  than  ox  equal  to  the 
applicd>le  section  7520  interest  rate  at 
the  date  of  the  transfer,  the  corpus  is 
assumed  to  be  suQicient  to  make  all 
pa3^ents.  If  the  percentage  exceeds  the 
raplicable  section  7520  interest  rate  and 
the  annuity  is  for  a  definite  term  of 
years,  multiply  tht  annual  annuity 
amount  by  the  Table  B  term  certain 
annuity  factor  as  described  in 
§  25.7520-l(c)(l),  for  tiie  number  of 
years  of  the  defined  period.  If  the 
percentage  exceeds  the  applicable 
section  7520  intei^  rate  and  the 
annuity  is  payable  for  the  life  of  one  or 
mora  individuals, 'multiply  the  annual 
anniiity  amount  by  the  Table  B  annuity 
fector  for  110  yea«  minus  the  age  of  the 
youngest  individual.  If  the  residt 
exceeds  the  limited  fund,  the  annuity 
may  exhaust  the  fond,  and  it  will  be 


necessary  to  calculate  a  special  section 
7520  annuity  fector  that  takes  into 
account  the  exhaustion  of  the  trust  or 
fund.  This  computation  would  be 
modified,  if  appropriate,  to  take  into 
account  annuities  with  difisrent 
payment  terms. 

(ii)  Income  and  similar  interests — (A) 
Beneficial  enjoyment.  A  standard 
section  7520  income  fector  for  an 
ordinary  income  interest  is  not  to  be 
used  to  determine  the  present  value  of 
an  income  or  similar  interest  in  trust  for 
a  term  of  yean  or  for  the  life  of  one  or 
more  individuals  unless  the  efiiact  of  the 
trust,  will,  or  other  governing 
instrument  is  to  {ntnride  the  income 
beneficiary  with  that  degree  of 
beneficial  m  joyment  of  the  property 
during  the  tenn  of  the  inccane  interest 
that  die  principles  of  the  law  of  trusts 
accord  to  a  person  who  is  imqualifiedly 
designated  as  the  income  beneficiary  of 
a  trust  for  a  similar  period  of  time,  "niis 
degree  of  beneficial  enjoyment  is 
I»ovided  (mly  if  it  was  the  transferor's 
intmt,  as  manifested  by  the  provisicms 
of  the  governing  instrument  and  the 
surrounding  circumstances,  that  the 
trust  provide  an  income  interest  for  the 
income  beneficiary  during  the  specified 
period  of  time  that  is  consistent  with  the 
value  of  the  trust  corpus  and  with  its 
preservation,  fo  determining  whether  a 
trust  arrangement  evidences  that 
intention,  the  treatment  required  or 
permitted  with  respect  to  individual 
items  must  be  con^dered  in  relation  to 
the  entire  system  provided  for  in  the 
administration  of  the  subject  trust. 
Similarly,  in  determining  the  present 
value  of  the  right  to  use  tangible 
property  (whetiier  or  not  in  trust)  for 
one  or  more  measuring  lives  or  for  some 
other  specified  period  of  time,  the 
interest  rate  component  prescribed 
imder  section  7520  and  §  1.7520-1  of 
this  chapter  may  not  be  used  unless, 
during  the  specified  period,  the  effect  of 
the  trust,  will  or  other  governing 
instrument  is  to  provide  the  beneficiary 
with  that  degree  of  use,  possession,  and 
enjoyment  of  the  property  during  the 
term  of  interest  that  applicable  state  law 
accords  to  a  person  who  is  unqualifiedly 
designated  as  a  life  tenant  or  term 
holder  for  a  similar  period  of  time. 

(B)  Diversions  ofmcome  and  corpus. 
A  standard  section  7520  income  factor 
for  an  ordinary  income  interest  may  not 
be  used  to  value  an  income  interest  or 
similar  interest  in  property  for  a  term  of 
years,  or  for  one  or  more  measuring 
lives,  if— 

(1)  The  trust,  will,  or  other  governing 
instrument  requires  or  permits  the 
beneficiary's  income  or  other  enjojrment 
to  be  withheld,  diverted,  or 
accumulated  for  another  person's 


benefit  without  the  consent  of  the 
income  beneficiary;  or 

{2)  The  governing  histrument  requires 
or  pennits  trust  corpus  to  be  withdrawn 
from  the  trust  for  another  person's 
benefit  without  the  consent  of  the 
income  beneficiary  during  the  income 
benefidaiy's  term  of  enjoyment  and 
without  accountability  to  the  inccHne 
beneficiary  for  such  diveraion. 

(iii)  Remainder  and  reversionary 
interests.  A  standard  section  7520 
remainder  interest  fector  tar  an  cndinary 
remainder  or  reversionary  interest  may 
not  be  used  to  determine  the  present 
value  of  a  remainder  or  reversionary 
interest  (whether  in  trust  at  otherwise) 
unless,  consistent  with  the  preservation 
and  protecticm  that  the  law  of  trusts 
would  provide  for  a  person  who  is 
unqualifiedly  designated  as  the 
remainder  beneficiary  of  a  trust  for  a 
similar  duration,  the  efiiact  of  the 
administrative  and  dispositive 
provisions  for  the  interest  or  interests 
that  precede  the  remainder  or 
reversionary  interest  Is  to  assure  that  the 
property  wUl  be  adequately  preserved 
and  protected  (e.g.,  from  erosion, 
invasion,  depletion,  or  damage)  imtil 
the  remainder  or  reversionary  interest 
takes  efiact  in  possession  and 
enjoyment  This  degree  of  preservation 
and  protection  is  provided  only  if  it  was 
the  transferor's  intmt,  as  manifested  by 
the  provisions  of  the  arrangement  and 
the  surrounding  circumstances,  that  the 
entire  disposition  provide  the  remainder 
or  revereionary  bmefidary  with  an 
undiminished  interest  in  the  property 
transfeRed  at  the  time  of  the 
termination  of  the  prior  interest. 

(iv)  Pooled  income  fimd  interests.  In 
general,  pooled  income  funds  are 
creeted  and  administered  to  achieve  a 
special  rate  of  return.  A  beneficial 
interest  in  a  pooled  income  fimd  is  not 
ordinarily  vidued  using  a  standard 
section  7520  income  or  remainder 
interest  factor.  The  present  value  of  a 
beneficial  interest  in  a  pooled  income 
fund  is  determined  according  to  rules 
and  special  remainder  factora  prescribed 
in  §  1.642(c)-6  of  this  chapter  and,  when 
applicable,  the  rules  set  forth  under 
paragraph  (b)(3)  of  this  section  if  the 
individual  who  is  the  measurii^  life  is 
terminally  iU  at  the  time  of  the  transfer. 

(v)  Examples.  The  provisions  of  this 
paragraph  (b)(2)  are  illustrated  by  the 
following  examples: 

Example  1.  Unproductive  property.  The 
donor  transfers  corporation  stock  to  a  trust 
under  the  terms  of  which  all  of  the  trust 
Income  is  payable  to  A  for  life.  Considering 
the  applicable  federal  rate  under  section  7520 
and  the  appropriate  life  estate  fector  for  a 
person  A's  age,  the  value  of  A's  income 
interest,  if  valued  tmder  diis  section,  would 


be  $10,00a  After  A's  death,  the  trust  is  to 
temiinatB  and  the  trust  property  is  to  be 
distributed  to  B.  The  trust  specifically 
authorizes,  but  does  not  reqfuire,  the  trustee 
to  retain  the  shares  of  stod:.  The  corpontion 
has  paid  no  dividends  on  this  stock  during 
the  past  5  years,  and  there  is  no  indication 
that  this  policy  will  change  in  the  near 
future.  Under  appUo^le  state  law,  the 
corporation  is  considered  to  be  a  sound 
investment  that  satisfies  fiduciary  standards. 
The  fects  and  circumstances,  including 
applicable  state  law,  indicate  that  the  income 
beneficiary  would  not  have  the  legal  right  to 
compel  the  trustee  to  make  the  tnist  corpus 
productive  in  conformity  with  the 
requirements  far  a  lifetinia  trust  income 
interest  under  applicable  local  law. 
Therefore,  the  life  inccnne  interest  in  this 
case  is  considered  nonproductive. 
G>nseqttentiy,  A's  income  interest  may  not 
be  valued  actuarially  under  this  section. 
Example  2.  Beneflciary't  right  to  make 
trust  productive.  The  fects  are  the  same  as  in 
Example  i,  except  that  the  trustee  is  not 
specifically  authorized  to  retain  the  shares  of 
corporatian  stock.  Further,  the  terms  of  the 
trust  specifically  provide  that  the  life  income 
beneficiary  may  require  the  trustee  to  make 
the  trust  corpus  productive  consistent  with 
income  yield  standards  for  trusts  under 
applicable  state  law.  Under  that  law,  the 
minimum  rate  of  income  that  a  productive 
trust  may  produce  is  substantially  below  the 
section  7520  interest  rate  on  the  valuation 
date.  In  this  case,  because  A,  the  income 
beneficiary,  has  the  right  to  compel  the 
trustee  to  make  the  trust  productive  for 
purposes  of  applicable  local  law  during  A's 
lifetime,  the  income  interest  is  considned  an 


ordinary  income  interest  far  purposes  of  this 
paragraph,  and  the  standard  section  7520  life 
income  factor  may  be  used  to  determine  the 
value  of  A's  income  interest  However,  in  the 
case  of  gifts  made  after  October  8, 1990,  if  the 
donor  was  the  life  income  beneficiary,  the 
value  of  the  income  interest  would  be 
considered  to  be  tero  in  this  situation.  See 
$25.2702-2. 

Example  3.  Annuity  trust  funded  with 
unproductive  property.  The  donor,  who  is 
age  60,  transfers  corporation  stock  worth 
$1,000,000  to  a  trust  The  trust  will  pay  a  6 
percent  ($80,000  per  year)  annuity  in  cash  or 
other  property  to  the  donor  for  10  years  or 
until  the  donor's  prior  death.  Upon  the 
termination  of  the  tnist,  the  trust  property  is 
to  be  distributed  to  the  donor's  child.  The 
section  7520  rate  for  the  month  of  the  transfer 
is  8.2  percent  The  corparation  has  paid  no 
dividends  on  the  stock  during  the  past  5 
yean,  and  there  is  no  indication  that  this 
policy  will  change  in  the  near  future.  Under 
applicable  stete  Uw,  the  corporation  is 
considered  to  be  a  sound  investment  that 
satisfies  fiduciary  standards.  Therefore,  the 
trust's  sole  investment  in  this  corporation  is 
not  expected  to  adversely  affect  the  interest 
of  either  the  annuity  beneficiary  or  the 
remainder  beneficiary.  Considering  the  6 
percent  annuity  payout  rate  and  the  8.2 
percent  secticm  7520  interest  rate,  the  triist 
corpus  is  considered  sufficient  to  pay  this 
annuity  for  the  entire  10-year  term  of  the 
trust,  or  even  indefinitely.  The  trust 
specifically  authorizes,  but  does  not  require, 
the  trustee  to  retain  the  shares  of  stock. 
Although  it  appears  that  neither  beneficiary 
would  be  able  to  compel  the  trustee  to  make 
the  trust  corpus  produce  investment  income, 


the  annuity  interest  in  this  case  is  considoed 
to  be  an  ordinary  annuity  interest,  and  a 
section  7520  aimuity  fector  may  be  used  to 
determine  the  present  value  of  the  annuity. 
In  this  case,  the  section  7520  annuity  factor 
would  represent  the  right  to  receive  $1.00  per 
year  for  a  term  of  10  years  or  the  prim  death 
of  a  person  age  60. 

Example  4.  Unitrutt  funded  with 
unproductive  propmty.  The  facts  are  the 
same  as  in  Example  3,  excsftt  that  the  donor 
has  retained  a  unitnist  interest  equal  to  7 
percent  of  the  value  of  the  trust  property, 
valued  as  of  the  >>»ginning  of  each  year. 
Although  the  trust  corpus  is  nonincome- 
producing,  the  present  value  of  the  donor's 
reteined  unitrust  interest  may  be  determined 
by  tuing  the  section  7520  unitrust  factor  for 
a  term  of  years  or  a  prior  death. 

Example  5.  Eroding  corpus  in  an  annuity 
trust,  (i)  The  donor,  who  is  age  60  and  in 
normal  health,  transfers  property  worth 
$1,000,000  to  a  trust  The  trust  will  pay  a  10 
percent  ($100,000  per  year)  annuity  to  a 
chariteble  organization  for  the  life  of  the 
donor,  payable  annually,  and  the  remainder 
will  be  distributed  to  the  donor's  child.  The 
section  7520  rate  for  the  month  of  the  transfer 
is  6.8  percent  First,  it  is  necessary  to 
determine  whether  the  annuity  may  exhaust 
the  corpus  before  all  annuity  payments  are 
made.  Because  it  is  assumed  that  any 
measuring  life  may  siirvive  until  age  110,  any 
life  annuity  could  require  payments  until  the 
measuring  life  reaches  age  110.  Based  on  a 
section  7520  interest  rate  of  6.8  percent  the 
determination  of  whether  the  annuity  may 
exhaust  the  corpus  before  the  annuity 
paymente  are  made  is  computed  as  fbllows: 


Age  to  which  life  annuity  may  continue  

Less:  Age  of  measuring  life  at  date  of  truufsr 

Number  of  years  annuity  may  continue 

Annual  annuity  payment 

Times:  Table  B  annuity  factor  for  50  years 


110 
60 


Preaent  value  of  term  certain  annuity 


50 
$100,000.00 
14.1577 

1,415.770.00 


(ii)  Since  the  present  value  of  an  annuity 
for  a  term  of  50  years  exceeds  the  corpus,  the 
annuity  may  exhaust  the  trust  before  all 
payments  are  made.  Consequently,  the 
annuity  must  be  valued  as  an  annuity 
payable  for  a  term  of  years  or  until  the  prior 
death  of  the  annuitant,  with  the  term  of  years 
determined  by  when  the  fund  will  be 
exhausted  by  the  annuity  payments. 

(iii)  Using  factors  based  on  Table 
80CNSMT  at  6.8  percent,  it  is  determined 
that  the  fund  will  be  sufficient  to  make  17 
annual  payments,  but  not  to  make  the  entire 
18th  payment.  Specifically,  the  initial  corpus 
will  be  able  to  make  payments  of  $67,287.26 
per  year  for  17  years  plus  payments  of 
$32,712.74  per  year  for  18  years.  The  annuity 
is  valued  by  adding  the  value  of  the  two 
separate  temporary  aimuities. 

(iv)  Based  on  Table  H  of  Publication  1457 
(a  copy  of  this  publication  may  be  purchased 
from  the  Superintendent  of  Documents, 
United  States  Government  Printing  Office, 
Washington,  DC  20402),  the  present  value  of 
an  annuity  of  $67,287.26  per  year  payable  for 
17  years  or  until  the  prior  death  of  a  person 


aged  60  is  $579,484.61  ($67,287.26  x  8.6121). 
The  present  value  of  an  aimuity  of 
$32,712.74  per  year  payable  for  18  years  or 
until  the  prior  Aeath  of  a  person  aged  60  is 
$287,731.45  ($32,712.74  x  8.7957).  Thus,  the 
present  value  of  the  charitable  annuity 
interest  is  $867,216.06  ($579,484.61  ••■ 
$287,731.45). 

(3)  Mortality  component.  The 
mortality  component  prescribed  under 
section  7520  may  not  be  used  to 
determine  the  present  value  of  an 
annuity,  income  interest,  remainder 
interest,  or  reversionary  interest  if  an 
individual  who  is  a  measuring  life  dies 
or  is  terminally  ill  at  the  time  the  gift 
is  completed.  For  purposes  of  this 
paragraph  (b)(3),  an  individual  who  is 
known  to  have  an  incurable  illness  or 
other  deteriorating  physical  condition  is 
considered  terminally  ill  if  there  is  at 
least  a  50  percent  probability  that  the 
individual  will  die  within  1  year. 


However,  if  the  individual  survives  for 
eighteen  months  or  longer  after  the  date 
the  gift  is  completed,  that  individual 
shall  be  presimied  to  have  not  been 
terminally  ill  at  the  date  the  gift  was 
completed  tmless  the  contrary  is 
established  by  clear  and  convincing 
evidence. 

(4)  Exdmple.  The  provisions  of 
paragraph  (b)(3)  of  this  section  are 
illustrated  by  the  following  example: 

Example.  Terminal  illness.  The  donor 
transfers  property  worth  $1,000,000  to  a 
child  in  exchange  for  the  child's  promise  to 
pay  the  donor  $103,000  per  year  for  the 
donor's  life.  The  donor  is  age  60  but  has  been 
diagnosed  with  an  incurable  illness  and  has 
at  least  a  50  percent  probability  of  dying 
within  1  year.  The  section  7520  interest  rate 
for  the  month  of  the  transfer  is  10.6  percent 
and  the  standard  annuity  factor  at  that 
interest  rate  for  a  person  age  60  in  normal 
health  is  7.4230.  Thus,  if  the  donor  were  not 
terminally  ill,  the  present  value  of  the 
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annuity  would  be  $7^4 .569  (S103,000  x 
7.4230).  Assuming  tiie  [nesuinption  provided 
in  paragraph  (b)(3)  of  this  section  does  not 
apply,  because  there  is  at  least  a  50  percent 
probability  that  the  donor  will  die  within  1 
year,  the  standard  section  7520  annuity  {actor 
may  not  be  used  to  (fetermine  the  present 
value  of  the  donor's  annuity  interest  Instead, 
a  special  section  7520  annuity  factor  must  be 
computed  that  takes  into  account  the 
projection  of  the  donpr's  actual  life 
expectancy. 

(5)  Additional  liinitations.  Section 
7S20  does  not  app)y  to  the  extent  as 
may  otherwise  be  orovided  by  the 
Commissioner.      | 

(c)  *  *  *  The  pnovisions  of  paragraph 
(b)  of  this  section  are  effective  with 
respect  to  gifts  ma^  after  December  13, 
1995. 

MidiMl  P.  Dslan. 
Acting  Comaussionek  of  Internal  Revenue. 

Approved:  Octobef  29. 1995. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc  95-30272  Filed  12-12-95;  8:45  am] 
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[SPATS  No.  TX-024.^ORl 

Texas  Regulatory  Program 

AGBICV:  Office  of  $urface  Mining 
Reclamation  and  Bnforcement  (OSM), 
Interior. 

ACTION:  Final  rule;|  approval  of 
amendment.  i 


t:  OSM  is  approving  a  proposed 
ammdmrnit  to  the  Texas  regulatory 
program  (hereinafler  referred  to  as  the 
"Texas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  T^xas  proposed 
revisions  to  its  regplations  pertaining  to 
self-bonding.  The  amendment  is 
intended  to  reviseithe  Texas  program  to 
be  consistent  with  the  corresponding 
Federal  regulationjs,  provide  additional 
safeguards,  and  iniprove  operational 
efficiency. 

EFFECTIVE  DATE:  December  13, 1995. 
FOR  FURTHER  MFORMATICN  CONTACT: 
Jack  R.  (Larson,  Adting  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470.  Tulsa, 
Oklahoma  74135-6548,  Telephone: 
(918) 581-6430. 


SUPPLBiBITARV  VIFORMATION: 

I.  Backgroimd  on  the  Texas  Program 

n.  Submission  of  the  Proposed  Amendment 

in.  Director's  Findings 

IV.  Sunmiary  and  Disposition  of  Conunents 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Texas  Program 

On  February  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  Backgroimd  information 
on  the  Texas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  February 
27, 1980,  Federal  Register  (45  FR 
12998).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  can  be  foimd  at  30  CFR 
943.10,  943.15,  943.16. 

n.  Sulnnisaion  of  the  Propoaed 
Amendment 

By  letter  dated  August  11, 1995 
(Administrative  Record  No.  TX-593), 
Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texas  submitted  the  proposed 
amendment  at  its  own  initiative.  Texas 
proposed  to  revise  16  Texas 
Administrative  Code  11.221,  Texas  Coal 
Mining  Regulations  (TCMR)  at 
subsection  806.309(i)(2)(C)(iv) 
concerning  alternative  criteria  for 
acceptance  of  self-bonds  to  ensiue 
reclamation  performance. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  September 
12, 1995,  Federal  Register  (60  FR 
47316),  and  in  the  same  document 
opened  the  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amencbnent.  The  public  comment 
period  would  have  closed  on  October 
12. 1995. 

During  its  review  of  the  amendment, 
OSM  identified  a  concern  Alating  to 
TCMR  8G6.309(j)(2)(C)(iv)(n)(C). 
Specifically  OSM  needed  clarification 
on  what  effect,  if  any,  Texas'  existing  25 
percent  net  worth  limitation  provision 
at  TCMR  806.309(j)(5)(A)  would  have  on 
the  proposed  I6V3  percent  net  worth 
limitation  provision  at  TCMR 
806.309(j)(2)(C)(iv)(n)(C).  OSM  notified 
Texas  of  this  concern  by  telephone  on 
September  23, 1995  (Administrative 
Record  No.  TX-593.03). 

By  letter  dated  S^tember  25, 1995 
(Administrative  Record  No.  TX-S93.02), 
Texas  responded  to  OSM's  concern  by 
submitting  a  revision  to  its  proposed 
program  amendment.  Texas  proposed 
an  additional  revision  to  TCMR 
806.309(j)(2)(C)(iv)  by  adding  the 
following  clarification  provision. 


The  limitation  contained  in  subparagraph 
(II)(C)  of  this  section  applies  to  applicants  or 
guarantors  qualifying  pursuant  to 
subparagraph  (II)  only  and  does  not  afiect  the 
limitation  set  out  in  Section  806.309(j)(5KA) 
for  applicants  or  guarantors  seeking 
acceptance  of  a  self-bond  pursuant  to 
paragraphs  i-iii  or  subparagraph  (I)  of  this 
section. 

Based  upon  the  additional 
explanatory  revision  to  the  proposed 
program  amendment  submitted  by 
Texas,  OSM  reopened  the  public 
comment  period  in  the  October  16, 
1995,  Federal  Register  (60  FR  53567). 
The  public  comment  period  closed  on 
October  31, 1995. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendmoit. 

TCMR  806.309(j)(2)(C)(iv)  Self-Bonding: 
Requirements  for  a  Business  and 
Governmental  Entities,  Alternative 
Financial  EligibHity  Criteria 

1.  Existing  State  Regulation 
Requirements 

Like  the  Federal  self-bonding 
regulations  at  30  CFR  800.23(b)(3)  (i). 
(ii),  and  (iii),  Texas  has  standard 
financial  criteria  for  self-bonding  at 
§806.309(i)(2)(C)  (i),  (ii),  and  (iii)  that 
are  substantively  identical  to  the 
corresponding  Federal  regulations. 
Under  the  State's  standard  criteria,  an 
applicant  can  qualify  for  self-bonding  by 
meeting  one  of  three  criteria  that  periain 
to  having  either  a  bond  rating  of  A  or 
higher;  or  $10  million  net  worth  and 
certain  financial  ratio  values;  or  having 
fixed  assets  of  $20  million  and  certain 
financial  ratio  values. 

To  provide  additional  flexibility  to 
financially  strong  firms.  Texas  proposed 
an  alternative  four-part  test  at 
§  806.309(j)(2)(C)(iv)  that  was  approved 
by  OSM  on  February  19, 1992,  as  an 
alternative  test  under  the  Texas  self- 
bonding  program  (57  FR  5983).  Texas' 
alternative  test  allows  an  applicant  to 
qualify  if  it  meets  four  criteria  in 
combination.  Specifically,  an  applicant 
applying  for  self-bonding  imder 
§  806.309(j)(2)(C)(iv)  must  have  an 
investment-grade  bond  rating 
(§  806.309(j)(2)(C)(iv)(I));  tangible  net 
worth  of  at  least  $10  million  and  fixed 
assets  in  the  United  States  of  $20 
million  (§  806.3G9(j)(2)(C)(iv)(n));  a  ratio 
of  total  liabilities  to  net  worth  that  is 
equal  to  or  less  than  the  industry 
median  (§  806.309(j)(2)(C)(iv)(ni));  and  a 
ratio  of  cinrent  assets  to  current 
liabilities  that  is  equal  to  or  greater  than 
the  industry  median  or  a  current  credit 


rating  of  4A2  or  higher  from  Dun  and 
Bradstreet  CorporatioD 
(§806.309)(j)(2)(C)(iv)(IV)). 

Then  is  no  direct  Federal  coimterpart 
regulation  to  Texas'  alternative  test  for 
self-bonding.  However,  as  explained  in 
the  February  19, 1992.  Federal  Register 
(57  FR  5983).  the  Director  found  that 
when  an  applicant  for  self-bonding  in 
Texas  meets  the  combined  requirements 
of  the  alternative  test  at 
§806.309(j)(2)(C)(iv),  the  applicant  is 
complying  with  financial  strength  and 
solvency  requirements  that  are  no  less 
effective  than  the  standard  financial 
safeguards  of  the  Federal  regidations  at 
30  CFR  800.23(b)(3). 

2.  Proposed  State  Regulation 
Requirements 

On  its  own  initiative.  Texas  proposes 
to  recodify  and  expand  the  existing 
alternative  financial  criteria  at 
§  806.309(j)(2)(C)(iv)  to  provide 
applicants  a  dioioe  between  two.  four- 
part  financial  tests.  The  State's  intention 
is  to  maintain  consistency  with  the 
Federal  regulations  while  providing 
flexibiUty  to  financially  strong 
appUcants  who  apply  for  self-bonding 
under  its  alternative  eligibility  criteria. 

Texas  proposes  to  recodify  its  existing 
regulations  at  $  806.309(j)(2)(C)(iv)  (I>- 
(IV)  as  §806.309(j)(2)(C)(iv)(I)  (A).  (B), 
and  (C).  This  remodified  section  serves 
as  the  first  optional  financial  test  tmder 
the  State's  proposed  alternative  tests  for 
self-bonding.  Texas  proposes  to  add 
§806.309(j)(2)(C)(iv)(II)  (A),  (B),  and  (C). 
This  new  section  constitutes  the  second 
optional  financial  test  imder  the  State's 

Eroposed  alternative  tests  for  self- 
onding. 

The  State's  proposal  allows  applicants 
the  option  of  quaUfying  for  self-bonding 
by  meeting  the  combined  requirements 
of  either  subparagraph  (I)  or 
subpar^raph  (II)  of 
§806.309(i)(2)(C)(iv).  These  proposed 
lents  are  further  discussed 


ow: 

a.  Investment-Grade  Bond  Rating 
(Applicable  to  both  Alternative  Test  I 
and  Test  U).  TChfR  S806.309(iX2)(C)(iv). 
First,  an  applicant  applying  for  self- 
bonding  tmder  either  of  the  two 
proposed  alternative  financial  tests  at 
§806.309(j)(2)(C)(iv)  (I)  or  [U)  must  have 
an  investment-grade  rating  for  its  most 
recent  bond  issuance  (Baa3  or  higher 
bom  Moody's  Investor  Service  and 
BBB-  or  higher  from  Standard  and 
Poor's  Corporation).  This  requirement  is 
identical  to  the  existing  criteria  at 
§806.309(})(2)(C)(iv)a). 

In  the  preamble  to  the  final  Federal 
self-bonding  regulations  (48  FR  36418, 
August  10, 1983),  OSM  stated  that  "The 
services  [bond  rating  services]  are  relied 


upon  heavily  by  creditors  and  rPiaintAJTi 
a  high  rate  of  predictive  success  [about 
a  bond  issuer's  abiUty  to  re-pay  bond 
issues]."  OSM's  allowance  of  a  bond 
rating  of  "A  or  higher"  in  the  Federal 
regulations  as  a  stand-alone  test  for  self- 
bonding  is  based  on  reliance  on  the 
expertise  of  the  rating  service  to 
evaluate  the  financial  position  of  a  firm. 
In  determining  the  rathig  of  a  bond 
issue,  rating  services  conduct  an  in- 
depth  financial  analysis  of  the  issuer. 
Using  Standard  and  Poor's  rating  of 
bonds  issued  by  public  utihties  as  an 
example,  some  factors  that  it  considers 
include:  (1)  Legal  considerations  such  as 
the  rate  covenant  (which  defines  the 
size  and  souirce  of  the  utility's  financial 
reserve);  the  flow  of  funds  (or  the 
priority  of  claims  on  the  revenue 
stream);  and  the  legal  impfications  of 
energy  sales  contracts  (the  company's 
potential  liabilities);  (2)  economic 
considerations  such  as  income  trends; 
diversification  of  the  employment  base 
(analysis  of  key  local  industries);  and 
growth  trends;  and  (3)  systems 
considerations  such  as  projected  energy 
growth;  generating  capacity  and  fuel 
soiuces;  and  whether  customer  profiles 
indicate  that  end-users  are  balanced  in 
terms  of  including  residential, 
commercial  and  industrial  ctistomers. 
Also  considered  are  the  company's 
capital  improvement  and  financing 
plans;  the  stability  and  predictability  of 
the  revenue  stream  pledged  to  pay  debt 
service;  the  liquidity  position  and 
equity  position  of  the  company:  and  the 
financial  implications  of  the  regulatory 
environment. 

In  the  preamble  to  OSM's  final  self- 
bonding  regulations,  OSM  also 
explained  that  since  it  was  allowing  a 
self-bonding  applicant  to  qualify  by 
meeting  one  financial  test  (unlike  EPA 
that  requires  more  than  one  test,  and 
thus  allows  a  lower,  investment-grade 
bond  rating),  an  applicant  that  selected 
the  bond  rating  test  would  have  to  have 
bonds  rated  "A  or  higher."  This  is 
because  the  bond  rating  of  "A  or  higher" 
is  a  stand-alone  test  in  the  Federal 
regulations.  While  not  specifically 
addressed  by  OSM  in  its  final 
regulations  on  self-bonding,  it  follows 
that  a  State's  self-bonding  program  that 
requires  an  applicant  to  meet  multiple 
financial  criteria  in  addition  to  having 
an  investment-grade  bond  rating  is  no 
less  effective  than  the  Federal 
regulations  that  allow  a  bond  rating  of 
"A  or  higher"  as  a  stand-alone  financial 
test. 

As  an  additional  safeguard,  Texas  is 
requiring  applicants  to  notify  the 
Commission  of  any  rating  change  to  a 
lower  bond  rating  than  the  applicant 
had  at  the  time  the  self-bond  was 


approved.  If  an  applicant's  rating  is 
down-graded,  then  the  Commission  will 
immecUately  hold  a  hearing  to  decide 
whether  the  applicant  may  remain  in 
the  self-bonding  program.  This 
reqtiirement  is  in  addition  to  the 
existing  requirement  at  §  806.309(j)(8) 
for  appUcants  to  notify  the  Commission 
if  it  no  longer  meets  the  criteria  at  (2)(C) 
and  (2)(D)  of  the  self-bonding 

Tlations. 
Alternative  Test  I.  TCMR 
8O6.3O90)(2)(C)(iv)(I)( A).  Under 
subparagraph  (I)(A),  Texas  proposes  to 
recodify  the  exiting  requirements  at 
§806.309(j)(2)(C)(iv)(n)  [wherein  an 
appUcant  must  demonstrate  that  it  has 
a  tangible  net  worth  of  at  least  $10 
miUion  and  fixed  assets  in  the  United 
States  totaling  at  least  $20  miUion]. 
Other  than  recodifying  this  section,  no 
changes  are  proposed;  therefore,  the 
requirements  at 

§  806.308(j)(2)(C)(iv)a)(A)  are  no  less 
effective  than  the  Federal  self-bonding 
requirements  at  30  CFR  800.23(b)(3). 

TCMR  806.309(i)(2)(C)(iv)(I)(B).  Texas 
is  revising  requirements  at 
§  806.309(j)(2)(C)(iv)(ni)  to  provide 
flexibility  under  the  recodified 
subparagraph  at 

§  806.309(j)(2)(C)(iv)(I)(B).  The  State  is 
revising  this  sub-part  to  provide  an 
optional  test  whereby  an  applicant  must 
demonstrate  that  it  has  either  a  ratio  of 
total  liabilities  to  net  worth  of  2.5  or  less 
or  a  ratio  of  total  liabilities  to  net  worth 
that  is  equal  to  or  less  than  the  industry 
median  reported  by  Dun  and  Bradstreet 
Corporation  for  the  applicant's  primary 
SIC  code.  A  ratio  value  of  2.5  or  less  is 
the  cturent  standard  test  in  the  State's 
self-bonding  program  at 
§806.309(j)(2)(C)  (ii)  and  (iii).  and  in  the 
Federal  regulations  at  30  CFR 
800.23(b)(3)  (ii)  and  (iii).  Therefore, 
allowing  appUcants  the  option  of 
meeting  either  the  standard  ratio  value 
of  2.5  or  less,  or  having  a  ratio  value  that 
is  equal  to  or  less  than  the  industry 
median  is  no  less  effiective  than  the 
Federal  regulations  for  reasons  further 
explained  below. 

The  rationale  for  comparing  an 
appUcant 's  ratio  of  total  UabiUties  to  net 
worth  to  the  industry  median  was 
discussed  in  detail  in  the  preamble  to 
the  final  Texas  rule  (57  FR  5983. 
February  19, 1992).  Industry  medians 
reflect  the  relative  financial  status  of 
firms  within  an  industry  classified  by 
net  worth.  Comparing  a  firm  with 
current  industry  medians  is  more 
meaningful  than  comparing  it  with 
static  values  for  financial  ratios  that 
represent  the  conditions  of  an  industry 
at  an  historical  point  in  time.  OSM 
determined  that  ratio  values  that  are 
keyed  to  an  appUcant's  industry 
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medians  are  an  appaopriate  measure  of 
how  the  applicant  perfiums  financially 
in  comparison  to  th4  rest  of  its  industry. 
On  this  bttda,  OSM  ^proved  the  use  of 
industry  median  vakMS  in  lieu  of  the 
standard  value  of  2.1  or  less.  However, 
since  OSM's  approval  of  Texas' 
alternative  self-bonding  test  on  February 
19. 1992,  changes  have  occurred  in 
general  finanrial  accounting 
requirements  resultmg  in  industry 
modian  values  that  do  not  consistently 
reflect  the  true  comparative  financial 
strength  of  applicants  for  self-bonding. 

For  example,  the  Financial 
Accounting  Standards  Board  (FASB)  has 
issued  new  accounting  standards  that 
firms  must  follow  in  order  to  be  in 
compliance  with  Generally  Accepted 
Accounting  Principles  (GAAP).  One 
such  standard  is  tha  "Statement  of 
Financial  Accoimtiog  Standards  No. 
109,  'Accoimting  for  Income  Taxes' " 
(SFAS  109)  issued  in  1991.  The  effecU 
of  SFAS  109  and  another  accoimting    ^ 
standard.  "Employer's  Accounting  for 
Postretirement  Benefits  Other  than 
Pensions"  (SFAS  ide),  are  complex  and 
afiect  both  sides  of  a  firm's  balance 
sheet  in  a  variety  of  ways. 

Upon  review,  ratio  values  for  a  firm 
that  has  adopted  SFAS  106  (post-retiree 
health  benefits)  may  not  compare  well 
with  ratio  values  for  a  firm  that  has  not 
yet  adopted  the  standard  or  a  firm  that 
is  on  diiSarent  implementation 
schedule.  On  the  other  hand,  a  firm  that 
has  adopted  SFAS  109  (accounting  for 
deferred  income  ta^OBs)  may  appear 
financially  stronger  than  it  actually  is. 
Accounting  for  defetred  tax  assets  is  an 
example.  In  an  articie  entitled 
"Evaluating  Deferred-Tax  Assets:  Some 
Guidance  for  Lenders"  (Commercial 
Lending  Review,  Jujy  1994.  pp.  12-25), 
Eugene  Comiskey  and  Charles  Mulford 
state  that  "deferred  tax  assets  resuh  in 
increases  to  earnings,  assets,  and 
shareholders'  equity  which  in  essence 
do  not  increase  the  nnandal  strength  of 
the  firm  from  that  before  adoption  of 
FASB  109  [SFAS  109)."  The  authors 
advise  that  deferred  tax  assets 
"especially  those  mcorded  for  various 
tax  carryforwards,  Aan  features  with 
intangible  assets — assets  that  are  often 
deducted  from  equijty  in  the 
measurement  of  tangible  net  worth  in 
debt  covenants."  These  examples 
illustrate  the  many  complexities 
involved  in  analyzilig  the 
interdependent  effects  that  recent  FASB 
standaids  have  had  on  the  financial 
status  of  seIf-bondi|ig  applicants. 
Therefore,  Texas  pqoposes  to  revise  its 
alternative  test  to  ajlow  financially 
strong  applicants  the  flexibility  of 
qualifying  by  either  having  a  ratio  of 
total  liabUities  to  net  worth  that  meets 


the  standard  criteria  (2.5  or  less)  or  a 
ratio  value  that  meets  the  industry 
median  test. 

Changes  to  accounting  standards 
notwithstanding,  ratio  tmalysis  based  on 
industry  medians,  (industry  norms)  has 
merit  when  comparing  firms  with 
similar  conditions  (net  worth  and  asset 
size)  in  the  same  industry.  However,  not 
all  firms  are  adopting  the  FASB 
financial  accounting  standards  during 
the  same  accounting  year  and/or  in  the 
same  manner;  so  the  industry  medians 
do  not  always  reflect  a  level  fiiumcial 
playing  field  for  the  purpose  of  . 

comparing  a  firm  to  its  industry. 

Under  tne  State's  proposal,  an 
applicant  that  meets  the  standard 
criterion,  2.5  or  less  for  the  ratio  of  total 
liabilities  to  net  worth,  satisfies  the 
Federal  ceiling  for  diis  ratio  under  the 
Federal  regulations  at  30  CFR 
800.23(b)(3]  (ii)  and  (iii).  In  addition, 
the  ratio  criterion  based  on  comparison 
with  the  industry  median  is  an 
approved  finanrjal  test  in  the  State's 
existing  alternative  criteria  for  self- 
bonding.  Therefore,  Texas'  proposed 
revision  at  §  806.309(i)(2)(C)(iv)a)(B) 
that  allows  an  applicant  the  option  of 
qualifying  imder  either  of  these  two 
ratio  criteria  is  no  less  efiiactive  than  the 
Federal  regulations. 

TCMR  806.309(jX2)(CXiv)(I)(C).  Under 
subparagraph  (I)(C).  Texas  proposes  to 
recodify  the  existing  State  requirement 
at  $  806.309(j)(2)(iv)(IV).  Other  than 
recodifying  this  section,  no  changes  are 
proposed.  Therefore,  the  State's 
proposed  requirements  at 
§  806.309(i)(2)(iv)(I)(C)  are  no  less 
effective  than  the  Federal  regulations. 

c.  Alternative  Test  U.  TCMR 
806.309(j)(2)(C)(iv)(n).  Applicants 
applying  for  self-bonding  under  the 
Federal  regulations  at  30  CFR 
800.23(b)(3)  (ii)  and  (iii)  and  imder  the 
State's  standard  self-bonding  test  at 
§  806.309())(2)(C)  (ii)  and  (iii)  are 
required  to  have  certain  financial  ratio 
values  that  indicate  solvency  and  a 
reasonable  liquidity  position.  Rather 
than  measuring  an  applicant's  liquidity 
position  by  requiring  certain  values  for 
tbe  ratio  of  current  assets  to  current 
liabilities  and  the  ratio  of  total  liabilities 
to  net  worth,  Texas  is  proposing 
alternative  criteria  to  demonstrate 
finanrial  strength. 

In  OSM's  final  self-bonding  rules  (48 
FR  36418,  August  10, 1983),  OSM 
indicated  that  the  self-bonding  program 
was  established  at  30  CFR  800.23  for 
firms  that  could  demonstrate  a  low 
likelihood  of  bankruptcy,  debts  that  are 
not  disproportionate  to  assets,  and 
reasonable  liquidity.  OSM  also  stated 
that  the  "New  §  800.23  allows  a  State  to 
develop  a  comprehensive  self-bonding 


program  to  balance  the  risk  of  forfeiture 
vereus  the  benefits  to  financially  sotmd 
operatore  of  a  self-bonding  program," 
and  that .  .  .  "These  final  rules  [Federal 
regulations]  contain  standards  general 
enough  to  take  into  account  state- 
specific  conditions."  To  recognize 
variability  among  financially  strong 
industries  mining  coal  in  Texas,  the 
State  proposes  to  add  a  second  set  of 
alternative  criteria  to  provide  financially 
strong  applicants  an  additional  optitm 
for  demonstrating  liquidity  and 
financial  strength.  1^  proposed 
alternative  test  will  provide  flexibility 
and  increase  the  availability  of  the  self- 
bonding  program  without  jeopardizing 
the  level  of  reclamation  assiuance, 

Texas'  new  proposed  alternative  test 
at  §806.309(j)(2)(C)(iv)(II),  consists  of 
three  subparagraphs.  All  financial 
criteria  (includii^  the  investment-grade 
bond  rating  discussed  above)  must  be 
met  in  combination  in  order  for  an 
applicant  to  qualify  for  self  bonding 
under  this  proposed  alternative  test 

TChm  806.309(i)(2)(CXivXW(A). 
Texas  is  proposing  that  an  applicant 
applying  for  self-bonding  have  a  net 
worth  of  at  least  $100  million  and  fixed 
assets  in  the  United  States  totaling  at 
least  $200  milhon.  These  proposed 
levels  of  net  worth  and  fixed  assets  are 
ten  times  greater  than  the  $10  and  $20 
million  respective  levels  required  by  the 
standard  self-bonding  criteria  at 
§806.309(j)(2)(C)  (i),  (ii),  and  (iii),  and 
the  counterpart  Federal  regulations  at  30 
CFR  800.23(b)(3)  (i),  (ii),  and  (iii). 
Intangible  assets  such  as  goodwill, 
patents,  royalties,  and  trademarks  (if 
any)  are  included  in  the  calctdation  of 
net  worth  in  this  proposal;  whereas  in 
the  existing  approved  alternative  test 
and  standud  criteria,  intangible  assets 
are  not  coimted  in  the  calculatian  of  net 
worth.  However,  the  Director  finds  that 
a  tenfold  increase  in  the  required  level 
of  net  worth  from  $10  million  to  $100 
million  provides  assurance,  no  less 
effective  than  the  Federal  regiilations, 
that  sufficient  assets  should  be  available 
to  conduct  reclamation  and  avoid 
bankruptcy.  Since  the  levels  of  net 
worth  and  fixed  assets  under  this 
proposal  require  financial  strength 
levels  that  are  higher  than  the  existing 
levels  in  the  Federal  counterpart 
regulations  at  30  CFR  800.23(b)(3)  (i), 
(ii),  and  (iii),  the  State's  requirements  at 
§  806.309(j)(2)(C)(IV)(n)(A)  are  no  less 
effective  than  the  Federal  regulations. 

TCMR  806.309(jX2XCXIVXnXB). 
Under  subparagraph  (II)(B),  the  Texas 
proposal  requires  the  applicant  to  have 
issued  securities  in  accordance  with  the 
requirements  of  the  Securities  Act  of 
1933,  and  that  the  applicant  is  subject  . 
to  the  periodic  financial  reporting 


requirements  established  by  the 
Securities  and  Exchange  Act  of  1934.  To 
protect  investors,  the  Securities  and 
Exchange  Commission  (SEC)  has 
stringent  financial  disclosure  and 
reporting  requirements  for  issuers  of 
securities. 

Annual  reports  filed  with  the  SEC  are 
readify  available  public  filings  that 
require  disclosure  of  detailed  financial 
and  business  information  that  exceeds 
the  level  of  detail  usually  foimd  in  a 
firm's  annual  report  to  its  stockholdere. 
Like  the  Federal  self-bonding  program, 
whether  or  not  Texas  accepts  a  qiudified 
applicant's  self-bond  is  discretionary 
with  the  State.  In  making  this  decision, 
the  State  is  not  limited  to  the  materials 
filed  by  an  applicant.  In  its  analysis  of 
an  applicant's  qualifications,  Texas  can 
calculate  financial  ratios  from  the 
applicant's  balance  sheet  data,  compare 
an  applicant's  ratios  to  industry  norms, 
and  conduct  any  number  of  other 
financial  tests  to  determine  whether  an 
applicant  is  a  good  candidate  for  self- 
bonding.  Having  an  applicant's  SEC 
financial  information  at  its  disposal 
places  the  State  in  a  position  to  make  an 
informed  decision  about  a  self-bonding 
applicant's  qualifications.  For  example, 
in  addition  to  requiring  that  finanrial 
statements  be  prepared  in  conformance 
with  GAAP,  Section  78m.(b)(2)(B)  of  the 
Securities  and  Exchange  Act  requires 
firms  to  assure  that  safeguards  are 
present  to  protect  assets.  Protecting 
assets  helps  assure  reasonable  liquidity 
which  is  one  of  the  requirements  for 
qualifying  imder  the  Federal  and  Texas 
self-bonding  programs. 

In  lieu  of  using  financial  ratios  to 
measure  liquidity,  Texas  is  proposing 
that  under  this  alternative  test 
applicants  meet  a  combination  of 
requirements  including:  stringent  SEC 
financial  reporting,  an  investment-grade 
bond  rating,  and  net  worth  that  is  six 
times  the  total  amount  of  the  applicant's 
outstanding  and  proposed  self-bonds. 
Meeting  the  combined  financial 
requirements  of  Texas'  proposed 
alternative  test  will  assure  that  an 
applicant  has  reasonable  liquidity  and  a 
low  risk  of  bankruptcy.  The  requirement 
for  net  worth  that  is  six  times  the  total 
self-bonded  amount  is  further  discussed 
under  subparagraph  (C)  below. 

TCMR  806.309CjX2XCXivXnXC).  Like 
the  Federal  self-bcmding  regulations  at 
30  CFR  800.23.  an  applicant  appl)ring 
for  self-bonding  under  Texas'  standard 
test  at  §806.30g(j)(2)(C)  (i),  (ii).  and  (iii) 
and  an  applicant  applying  for  self- 
bonding  under  the  first  of  Texas' 
alternative  tests  at 

§  806.309(j)(2)(q(iv)(I)  may  not  have 
outstanding  and  proposed  self-bonds 
that  are  greater  than  25  percent  of  the 


applicant's  tangible  net  worth  in  the 
United  States.  In  other  words,  tan^ble 
net  worth  must  be  four  times  the 
outstanding  and  proposed  self-bonded 
amount  Tangible  net  worth  is  used  as 
the  basis  for  comparison  with  the 
amount  of  proposed  and  outstanding 
self-bonds  because  intangible  assets 
such  as  goodwill,  patents,  royalties,  and 
trademariu  are  difficult  to  evaluate  and 
liquidate.  Under  the  new  alternative  at 
§806.309(j)(2)(C)(iv)(n)(C),  Texas  is 
proposing  that  an  applicant's  total 
outstanding  and  proposed  self-bond 
amount  not  exceed  16^/^  percent  of  the 
applicant's  net  worth  in  the  United 
States.  In  other  words,  net  worth 
[including  intangible  assets]  must  be  six 
times  the  amount  of  outstanding  and 
proposed  self-bonds.  Under  this 
proposal,  Texas  is  allowing  the  basis  of 
comparison  to  be  total  net  worth 
including  the  calculation  for  intangible 
assets.  However,  the  Director  finds  that 
the  inclusion  of  intangible  assets  in  this 
calculation  is  offiset  by  the  State's 
proposal  to  increase  the  ratio  of  net 
worth  to  self-bond  amount  to  six  times 
rather  than  four  times.  This  proposed 
increase  to  the  required  level  of  net 
worth  should  provide  assurance  that  a 
self-bonded  permittee  has  sufficient 
assets  to  perform  reclamation  and  stave 
off  bankruptcy.  Therefore,  under  this 
proposed  second  alternative  test  at 
§806.309(j)(2)(C)(iv)(II),  Texas  is 
requiring  that  an  applicant  have  a 
greater  financial  cushion  to  protect  the 
State  should  it  be  required  to  attempt  to 
recover  self-bonded  amounts  from  the 
applicant's  assets  in  the  event  the 
applicant  files  for  bankruptcy. 

In  the  preamble  to  the  final  Federal 
self-bonding  regulations  (48  FR  36418, 
August  10. 1983),  OSM  responded  to  a 
conunenter  who  recommended  a  6  to  1 
ratio  of  net  worth  to  self-bonded  amount 
in  the  Federal  regulations  "to  be  more 
in  keeping  with  the  rates  used  by  the 
surety  industry."  OSM  responded  by 
sa3ring  that  "Although  the  requirements 
of  these  rules  are  such  that  only  well- 
established,  financially  solvent  business 
entities  will  qualify  for  self-bonding, 
there  is  always  an  element  of  risk 
involved  in  underwriting  the  obligations 
for  such  companies.  The  25  percent 
restriction  provides  a  financial  cushion, 
in  the  event  that  a  self-bonded  entity 
should  fail,  to  allow  the  regulatory 
authority  to  attempt  to  recoup  self- 
bonded  amounts  from  the  assets  of  the 
bankrupt  entity.  A  6  to  1  ratio  is 
considered  overly  restrictive,  especially 
in  light  of  other  required  financial  tests 
[at  30  CFR  800.23(b)(3)]."  The  State's 
proposal  for  a  6  to  1  ratio  of  net  worth 
to  self-bonded  amount  plus  meeting  a 


combination  of  three  additional 
financial  tests  (investment-grade  bond 
rating,  $100  milUon  net  worth  plus  $200 
million  domestic  fixed  assets,  and  SEC 
financial  reporting)  is  no  less  effective 
than  the  Federal  regulations  that  require 
a  4  to  1  ratio  of  tangible  net  worth  to 
self-bonded  amount  plus  meeting  one  of 
three  stand-alone  financial  tests  (bond 
rating  of  A  or  higher,  or  $10  million 
tangible  net  worth  plus  1.2  or  greater 
current  ratio  of  assets  to  liabiUties  plus 
2.5  or  less  ratio  of  total  liabilities  to  net 
worth;  or  $20  million  domestic  fixed 
asset')  plus  the  same  ratio  values  as 
stated  above). 

d.  Based  on  the  above  discussions,  the 
Director  finds  that  Texas'  proposed 
financial  criteria  at  TCMR 
806.309(j)(2)(C)(iv)  H)  and  (D)  are  either 
already  contained  in  Texas'  existing 
approved  alternative  test  for  self- 
bonding  or  provide  financial  options  for 
the  new  proposed  alternative  test  that 
are  no  less  effective  at  measuring 
financial  strength  and  reasonable 
liquidity  than  the  Federal  self-bonding 
regulations  at  30  CFR  800.23(b)(3). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  pubhc 
comments  and  provided  an  opportunity 
for  a  pubhc  hearing  on  the  proposed 
amendment.  No  one  requested  an 
opportunity  to  speak  at  a  pubUc  hearing; 
therefore,  no  hearing  was  held. 

Texas  Utihties  Services  Inc.  provided 
written  support  for  the  proposed 
amendment  (Administrative  Record  No. 
TX-593.07). 

Federal  Agency  Comments 

Pureuant  to  30  CFR  732.1 7(h)(ll((i), 
the  Director  solicited  ccnnments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Texas  program 
(Administrative  Record  No.  593.01). 

On  September  15, 1995 
(Administrative  Record  No.  TX-593,06), 
the  U.S.  Bureau  of  Land  Management 
commented  that  the  revised  regulations 
addressed  by  the  documents  appear  to 
exceed  Federal  coal  standards.  On 
September  18, 1995  (Administrative 
Record  No.  TX-593.04),  the  U.S.  Army 
Corps  of  Engineers  acknowledged  that 
the  revisions  were  satisfactory.  On 
October  2,  1995  (Administrative  Record 
No.  TX-593.08).  the  Natural  Resources 
Conservation  Services  responded 
without  comment.      * 

Environmental  Protection  Agency  (EPA) 

Pureuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
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concuirence  of  the  EPA  with  respect  to 
those  provisions  oftthe  proposed 
program  amendmeat  that  relate  to  air  or 
water  quality  standfffds  promulgated 
imder  the  avUhority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.)  w  the  Qean 
Air  Act  (42  U.S.C  ^401  et  aeq.). 
However,  none  of  t|ie  revisions  that 
Texas  proposed  to  inake  in  this 
amendment  pertaiQ  to  air  or  water 
quahty  standards.  Theieforo,  OSM  did 
not  request  EPA's  Qoncuiience. 

Pursuant  to  732.l7(hHllKi).  OSM 
soUdted  comment  on  the  proposed 
amendment  from  ^A  (Administrative 
Record  No.  TX-593.01).  EPA  did  not 
lespcmd  to  OSM's  lequest 

Stole  Historical  Pr^semttion  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Presavati^n  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  bom  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  an4  ACHP 
(Administrative  Record  No.  TX-593.01). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  reqiiest. 

V.  Director's  Decision 

Based  on  the  ab^e  findings,  the 
Director  approves  the  proposed 
amendment  as  sufapnitted  by  Texas  on 
August  11. 1995,  afid  as  revised  on 
September  25, 1906,  concerning  self- 
bonding  alternative  financial 
requirements  for  a  business  and 
governmental  entities. 

The  Director  approves  the  rules  as 
proposed  by  Texas  with  the  provision 
that  they  be  fully  promulgated  in 
identical  form  to  tne  rules  submitted  to 
and  reviewed  by  dSM  and  the  public. 

The  Federal  regelations  at  30  CFR 
943,  codifying  decisions  concerning  the 
Texas  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  iprogram  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  imdue  delay. 
Consistency  of  State  and  Federal 
standards  is  requifed  by  SMCRA. 

VL  Procedural  D^erminations 

ExecutivB  Order  1^866 

This  rule  is  exempted  from  review  by 
the  Office  of  Man^ement  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  renews  required  by 
section  2  of  Execi<tive  Order  12778 


(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  appUcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  r^ulatory  programs  and 
program  amendments  since  eedi  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  the  Federal 
regulations  at  30  CFR  730.11,  732.15, 
and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  Parts  730.  731.  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  enviitnunental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regiUatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.Q 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 


List  of  Sulqects  in  30  CFR  Part  943 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  February  1, 1895. 
Brent  WaUqukt. 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Tide  30,  Chapter  Vn. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  943— TEXAS 

1.  The  authority  citation  for  Part  943 
continues  to  read  as  follows: 

Aaftaritj:30U.S.Cl201etseq.   , 

2.  Section  943.15  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

f  •43.1ft  Approval  etieflulalory  program 


action:  Final  rule. 


(1)  The  revisions  to  the  following 
regulations  at  16  Texas  Administrative 
Code  11.221.  the  Coal  Mining 
Regulations  of  the  Railroad  Commission 
of  Texas,  as  submitted  to  OSM  on 
August  11, 1995,  and  as  revised  on 
September  25, 1995,  are  approved 
effactive  December  13, 1995. 

TCMR  806.309(j)(2)(C)(iv)      Self-bonding: 
(IMA).  (B),  and  (C).  financial  re- 

quirementa 
for  a  busi- 
ness and 
governmental 
entities.  Al- 
ternative Fi- 
nancial Eligi- 
bility Criteria 
'       Test  I. 
TCMR  806.309{j)(2KC)(iv)       Self-bonding: 
(II)(A),  (B).  and  (C).  financial  re- 

quirements 
for  a  busi- 
ness and 
governmental 
entities.  Al- 
ternative Fi- 
nancial Eligi- 
bility Criteria 
Testn. 

(FR  Doc.  95-30330  Filed  12-12-95;  8:45  amj 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38 CFR  Parti 

RIN290&-AE28 

Confidentiality  of  Certain  Medical 
Recorda 

AGENCY:  Department  of  Veterans  Afiiaire. 


SUMMARY:  This  document  establishes 
Department  of  Veterans  AQairs  (VA) 
regidations  to  implement  specific 
provisions  of  the  Veterans  Omnibus 
Health  Care  Act  of  1976  and  the 
Vetefans'  Benefits  and  Services  Act  of 
1988  concerning  the  confidentiality  of 
certain  medical  records.  These 
regulations  protect  the  confidentiality  of 
VA  records  pertaining  to  drug  abtise, 
alcoholism  or  alcohol  abuse,  infection 
with  the  human  immimodefidency 
virus  (HIV),  and  sickle  cell  anemia. 

EFFECTIVE  DATE:  January  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
CeUa  Winter,  Program  Specialist, 
Veterans  Health  Administratirai  (161F)> 
Department  of  Veterans  Affaire,  810 
Vermont  Avenue.  NW,  Washington,  E)C 
20420.  (202)  273-6274. 
8UPPLBMENTARY  INFORMATION:  On  July 
26. 1993,  at  58  FR  39703,  VA  published 
a  notice  of  proptosed  rulemaking 
(NPRM)  concerning  the  confidentiahty 
of  VA  records  pertaining  to  drug  abuse, 
alcohoUsm  or  alcohol  abuse,  infection 
with  the  human  immunodeficiency 
virus  (HIV)  and  sickle  cell  anemia 
treatment,  rehabilitation,  education, 
training,  evaluation  and  research 
information.  Interested  parties  were 
invited  to  submit  written  comments  on 
or  before  August  25, 1993.  Two 
comments  were  received. 

Background 

VA  was  mandated  by  the  Veterans 
Omidbus  Health  Care  Act  of  1976  and 
the  Veterans'  Benefits  and  Services  Act 
of  1988  to  publish  its  own  regulations 
relative  to  the  confidentiality  of  medical 
records  relating  to  drug  abuse, 
alcoholism  or  aJcohol  abuse,  infection 
with  the  HIV,  and  sickle  cell  anemia. 
VA,  generally,  has  been  following  the 
Department  of  Health  and  Hiunan 
Services'  regulations  on  drug  and 
alcohol  abuse  which  were  pubUshed  in 
the  Federal  Register.  July  1, 1975.  The 
Department  of  Health  and  Human 
Services  (HHS)  regulations  (42  CFR 
§$  2.1>2.67)  were  promulgated  with  the 
enactment  of  legislation  specific  to 
alcohol  and  drug  abuse  programs  and 
confidentiality  of  records.  Tlie 
regulations  take  into  consideration  the 
existing  HHS  regulations  in 
implementing  the  confidentiahty 
section  of  the  Veterans  Omnibus  Health 
Care  Act  of  1976.  Editorial  and 
substantive  changes  were  made  to  the 
HHS  regidations  which  were  published 
in  the  Federal  Register,  June  9, 1987. 

The  historical  development  of  the 
regulations  begins  with  Pub.  L.  93-282. 
"Comprehensive  Alcohol  Abuse  and 


Alcoholism  Preventirai,  Treatment,  and 
RehabiUtation  Act  Amendments  of 
1974,"  which  provided  that  the  then 
Administrator  of  Veterans  A&irs, 
through  the  then  Chief  Medical  Directw, 
consistent  with  responsibiUties  imder 
Tide  38,  United  States  Code,  prescribe 
regulations  applicable  to  the 
confidentiality  of  medical  records 
maintained  in  connecticm  with  the 
provisim  of  hospital  care,  nursing  home 
care,  domiciliary  care  and  medical 
services  imder  Tide  38  to  patients 
suffering  from  alcohol  abuse, 
alcohoUsm.  and  drug  abuse.  In 
prescribing  and  implementing  these 
regulations,  the  Secretary  of  Veterans 
Affidn  was  required  to  consult  with  the 
Secretary  of  HHS  in  order  to  achieve  the 
maximum  possible  coordination  of  the 
regulations. 

Congress,  recognizing  that  the 
particular  problems  of  confidentiality  of 
records  in  the  VA  health  care  system 
would  best  be  handled  by  placing 
appUcable  provisions  in  Tide  38,  United 
States  Code,  added  a  new  §  4132,  now 
§  7332,  to  Tide  38,  United  States  Code, 
with  the  enactment  of  Pub.  L.  94-581. 
Veterans  Omnibus  Health  Care  Act  of 
1976.  The  intent  of  this  legislation  was 
to  ensure  confidentiality  of  certain 
medical  records  by  estabUshing 
sanctions  for  unauthorized  disclosure  of 
information,  while  at  the  same  time, 
meeting  the  legitimate  needs  for 
disclosure  under  certain  conditions.  As 
part  of  this  legislation.  Congress 
imposed  upon  VA  requirements  similar 
to  those  of  Pub.  L.  93-282  noted  above 
(38  U.S.C.  §  7334,  formerly  §  4134). 

Secticm  111  of  Pub.  L.  94-581 
replaced,  for  VA  purposes,  the 
provisions  of  Sections  122(a)  and  303  of 
Pub.  L.  93-282  (21  U.S.Cf  1175,  for  - 
drug  records;  42  U.S.C.  §4582.  for 
alcohol  records)  as  the  statutory  base  for 
confidentiality  of  drug  and  alcohol 
abuse  records  for  those  patients  treated 
by  VA  medical  fadUties.  Additionally, 
it  replaced  Section  109  of  Pub.  L.  93- 
82  (38  U.S.C.  §  1753(b),  formerly 
§  653(b))  which  provided  for 
confidentiahty  of  sickle  cell  anemia 
records  and  required  VA  to  promulgate 
regulations.  Pub.  L.  94-581,  Veterans 
Omnibus  Health  Care  Act  of  1976. 
addressed  all  three  subjects — drug 
abuse.  alcohoUsm  and  sickle  cell 
anemia  records — in  its  confidentiahty 
mandate.  Section  121  of  Pub.  L.  100- 
322  provided  for  the  confidentiahty  of 
records  relating  to  infection  with  the 
HTV.  Accordingly,  drug  and  alcohol 
abuse,  infection  with  the  HTV,  and 
sickle  cell  anemia  records  are  included 
in  these  regulations. 

VA  has  followed  regulations  on  the 
confidentiahty  of  patients'  records 


related  to  drug  and  alcohol  abuse  as 
prescribed  in  1975  by  the  Secretary  of 
HHS.  Certain  provisions  of  the  HHS 
regulations  are  inconsistent  with  VA  • 
requirements  and  these  new  VA 
regulations  address  those 
inconsistendes.  Staff  at  HHS  reviewed  a 
draft  of  the  regulations  prior  to 
pubUcation  and  changes  were  made 
based  on  the  comments  where  there  was 
statutory  authority  for  the  change. 

The  HHS  regulations  as  revised  in 
1987  and  further  amended  on  May  5. 
1995.  cover  only  alcohol  and  drug  abuse 
information  that  is  obtained  by  a 
spedalized  program  or  spedfic  provider 
whose  primary  function  is  the  provision 
of  alcohol  or  drug  abuse  diagnosis, 
treatment,  or  referral  for  treatment.  The 
1987  regulations  do  not  cover  alcohol 
and  drug  abuse  information  obtained  by 
health  care  fadUties  which  provide 
alcohol  and  drug  abuse  care  only  as  an 
inddent  to  the  provision  of  general 
medical  care,  llie  VA  regidations 
include  all  records  which  are 
maintained  in  connection  with  the 
performance  of  any  VA  program  or 
activity  (induding  education,  training, 
evaluation,  treatment.  rehabiUtaUon  or 
research)  relating  to  drug  abuse, 
alcoholism,  infection  with  the  HIV.  or 
sickle  ceU  anemia  in  order  to  provide 
greater  confidentiality  for  patients  who 
are  provided  care  for  these  conditions. 
On  May  5, 1995,  HHS  pubUshed  a  final 
rule  in  60  FR  22296.  amending  its 
confidentiality  regulations  with  regard 
to  the  definition  of  "program."  HHS's 
final  rule  was  in  direct  response  to  the 
holding  made  by  the  Ninth  Circuit  in  a 
case  involving  the  VA,  United  States  v. 
Eide.  875  F.2d  1429, 1438  (9th  Qr. 
1989).  There  the  court  held  the  VAMC's 
(VA  medical  center)  general  emergency 
room  to  be  a  "program"  as  defined  by 
the  HHS  regulations,  upon  which  VA's 
poUcy  is  based.  In  its  final  rule,  HHS 
limited  the  definition  of  "program"  to: 
(1)  an  individual  or  entity,  or  an 
identified  unit  within  a  medical  care 
fadUty,  who  holds  itself  out  as 
providing,  and  provides,  alcohol  or  drug 
abuse  diagnosis,  treatment  or  referral  for 
treatment,  or  (2)  medical  personnel  or 
other  staff  in  a  general  medical  care 
facility,  whose  primary  function  is  the 
provision  of  alcohol  or  drug  abuse 
diagnosis,  treatment  or  referral  for 
treatment  and  who  are  identified  as 
such  providers.  VA's  final  regulations 
DO  NOT  refled  the  same  regulatory 
language  concerning  the  definition  of  a 
"program"  as  the  HHS  regulations  due 
to  the  VA's  treatment  of  the 
encompassed  conditions  as  an  integral 
part  of  the  VA  medical  health  care 
system  and  not  a  separate  program 
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isolated  from  other  Department 
functions.  VA  belieyss,  as  does  HHS, 
that  clarification  of  this  point  is 
necessary  to  help  prevent  other  courts 
from  ruling  as  the  Ninth  Circuit  did  in 
£jde,  even  as  to  the  VA  version  of  these 
regulations.  Therefoie,  a  specific 
example  has  been  added  to  §  1.460(kK2) 
to  reflect  that  one-titie  emergency  room 
care,  where  neither  treatment  or  referral 
for  treatment  of  the  underlying  drug  or 
alcohol  abuse  condition  is  oSned  or 
sought,  does  not  fall  withui  the  purview 
of  these  regulations.  It  was  determined 
that  a  specific  exam|>le  was  necessary  to 
distingui^  between  those  instances 
where  an  individual  is  brought  into  an 
emergency  room  foria  potential  drug 
overdose,  receives  o^ie-time  treatment 
and  is  released,  froiA  those  instances 
where  an  individual  enters  an 
emergency  room  with,  or  acquires  while 
there,  the  purpose  of  seeking  treatment 
for  his  ot  her  drug  addiction,  or  VA 
ofiisrs  treatment  for  such  condition. 

Diaciianon  of  Connients 

A  total  of  two  coitments  were 
received— one  from  a  national  medical 
specialty  society  and  the  other  from  a 
not-for-profit  public  interest  law  firm 
that  specializes  in  ligal  and  policy 
issues  related  to  substance  abuse  and 
HTV/AIDS.  One  of  the  commenters 
suggested  that  the  regulations  be  revised 
to  include  a  requireinent  that  patients  be 
given  written  notice  and  siunmary  of  the 
confidentiality  protections  of  the  subject 
records  by  §§  1.460  through  1.499.  This 
provision  is  included  in  the  HHS 
regulations  at  42  CRR  2.22.  The  HHS 
regulations  provide  confidentiality 
protections  for  drug  or  alcohol  abuse 
Information  that  is  obtained  by  a 
specialized  program  or  specific  provider 
whose  primary  function  is  the  provision 
of  alcohol  or  drug  abuse  diagnosis, 
treatment,  or  refinral  for  treatment. 
Consequently,  the  patients  are  easily 
identified  at  the  initiation  of  treatment 
and  can  be  provided  the  written  notice 
and  summary.  The  VA  regulations, 
however,  provide  fer  the  confidentiality 
of  all  recinds  which  are  maintained  in 
connection  with  the  performance  of  any 
VA  program  or  activity.  Consequently, 
medical  care  may  be  given  for  drug  or 
alo^ol  abuse,  sickle  cell  anemia,  or 
infection  with  the  HIV  in  conjunction 
with,  and  after  the  Initiation  of  medical 
care  for  other  conditions.  These  patients 
are  not  as  readily  recognized  as  an 
individual  who  should  be  provided 
with  the  written  najtice  and  summary  of 
the  confidentiality  protections.  While 
VA  will  take  effort^  to  notify  patients  of 
these  provisions  through  notices  in 
patient  information  handouts, 
handbooks,  etc,  it  Would  not  be 


possible  to  positively  assure  every 
patient  will  receive  the  notification  as 
would  be  required  if  provided  for  in  the 
regulations.  Thus,  we  have  not  adopted 
this  suggestion. 

The  same  commenter  suggested  the 
addition  of  a  provision  that  would 
provide  for  limitations  on  court-ordered 
disclosure  of  confidential 
communications.  They  suggested  that 
disclosure  of  confidential 
communications  that  a  patient  provides 
to  a  treatment  service  be  limited  to  those 
situations  where  a  serious  crime  is 
reported  or  threatened,  or  where  the 
patient  has  already  testified  about 
confidential  communications  in  a 
formal  proceeding,  such  as  is  provided 
for  by  HHS  at  42  CFR  2.63.  The  final 
regulaticHis  have  been  revised  to  include 
the  suggested  provision.  This  is 
consistent  with  38  U.S.C.  7334  which 
requires  that  the  VA  regulations  follow 
the  HHS  regulations  as  far  as  possible. 
Accordi^y,  it  has  been  added  at 
§  1.491.  Tne  provisions  previously 
published  at  §  1.491  and  following  have 
been  renumbered  following  the  newly 
inserted  provision. 

Another  commenter  addressed 
§  1.489(c)  which  provides  for  the  release 
of  identifiable  patient  records  to 
"congressional  committees  or 
subcommittees  for  program  oversight 
and  evaluation  if  such  records  pertain  to 
any  matter  within  the  jurisdiction  of 
such  committee  or  subconunittee."  The 
commenter  did  not  understand  the 
necessity  for  a  broad  based 
authorization  for  the  release  of 
individually  identifiable  patient  records 
for  program  oversight  and  evaluation 
and  assumed  that  Congressional 
committees  would  not  have  a  need  for 
individual  records,  but  rather  a 
compilation  of  information  without 
patient  identifiers.  It  was  further  stated 
that  the  standards  of  disclosiire  to 
Congress  of  individ\ially  identifiable 
patient  records  for  these  diagnoses 
should  be  the  same  as  for  other  Federal 
and  State  entities.  We  do  not  agree  with 
this  suggestion.  As  part  of  their 
oversight  responsibiUties,  Congressional 
committees  do  review  individual 
patient  treatment  issues  as  well  as 
overall  program  issues.  In  order  to  carry 
out  this  function,  they  need  access  to 
treatment  information  concerning 
directly  afi^ected  individuals.  These 
responsibilities  are  not  shared  nor  are 
they  the  responsibility  of  other  Federal 
and  State  entities.  For  these  reasons,  the 
provision  was  not  revised. 
The  same  commenter  recommended  a 

revision  of  section  1.487  which  provides 

for  the  notification  of  information 
related  to  infection  with  the  human 

iitununodeficiency  virus  to  the  spouse 


or  sexual  partner  of  a  patient  Disclosure 
may  be  made  only  after  the  patient's  - 
physician  or  counselor,  after  making 
reasonable  efforts  to  coimsel  and 
encourage  the  patient  to  provide  the 
information  to  the  spouse  or  sexual 
partner,  reasonably  believes  that  the 
patient  will  not  provide  the  information 
and  that  the  disclosure  is  necessary  to 
protect  the  health  of  the  spouse  or 
sexual  partner.  The  commenter 
recommended  that  the  provision  be 
refined  to  include  a  focus  on  risk 
behavior  modification.  No  changes  were 
made  based  on  the  conunent.  The 
regulation  addresses  the  issue  of 
confidentiahty  and  the  disclosure, 
imder  certain  conditions,  of  the 
information  to  individuals  who  are  at 
risk.  The  issue  of  risk  behavior 
modification  is  best  addressed  in 
treatment  and  therapeutic  publications, 
policies,  gviidelines,  etc. 

These  regulations  are  not  intended  to 
direct  the  manner  in  which  substantive 
functions,  such  as  research,  treatment, 
and  evaluation  should  be  carried  out, 
but  rather  to  define  the  minimum 
requirements  for  the  protection  of 
confidentiality  of  patient  records  which 
must  be  satisfied  in  connection  with  the 
conduct  of  those  functions  in  order  to 
carry  out  the  purposes  of  the 
authorizing  legislation. 

An  additional,  clarifying  change  to 
the  regulations  has  been  made 
concerning  internal  non-patient 
investigations  and  healthcare 
inspections  conducted  by  the  Office  of 
Inspector  General  (OIG).  During  the 
internal  review  process,  a  question  was 
raised  by  the  VA's  OIG  as  to  whether 
OIG  would  be  prohibited  access  to 
records  protected  by  the  regulations  in 
*  cases  involving  healthcare  Inspections 
or  criminal  investigations  of  non- 
patients.  Because  the  statute  prohibits 
access  to  such  records  only  where  the 
patient  is  the  subject  of  an  investigation, 
and  because  the  OIG  would  have  a  need 
for  the  information  in  coimection  with 
their  duties,  we  have  included  language 
in  §  1.461(c)  that  explicitly  extends  the 
exception  of  coverage  of  the  regulations 
to  healthcare  inspections  and  non- 
patient  investigations  conducted  by 
OIG.  We  have  also  added  language 
clarifying  that  confidential  information 
obtained  by  VA  components,  including 
OIG,  who  have  a  need  for  the 
information  in  connection  with  their 
duties,  may  not  be  redisclosed  except  in 
accordance  with  the  regulations.  These 
clarifications  from  the  proposed  rule 
merely  reflect  our  interpretation  of 
statutory  authority. 

Other  nonsubstantive  changes  have 
been  added  for  purposes  of  clarity. 
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ExecntiTe  Order  12866 

This  regulatory  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  imder  Executive  Order 
12866. 

Regnletory  Flexibility  Act 

The  Seoetary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
eccmomic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  600-612.  This  rule  will 
affect  VA  beneficiaries  and  will  not 
afiisct  small  businesses.  Therefore, 
pursuant  to  5  U.S.C  605(b),  this  final 
rule  is  exempt  from  the  initial  and  final 
regulatory  flexibihty  analyses 
requirements  of  §§  603  and  604. 

The  Paperwwk  Reduction  Act 

Section  1.475  of  this  regidation 
contains  an  information  collection 
requirement  that  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
reqiumnents  of  the  Paperwork 
Reduction  Act  and  has  been  assigned 
OMB  Control  No.  2900-0544  (expiration 
date  is  October  31, 1996).  The 
Department  of  Veterans  Affairs 
estimates  that  it  will  take  an  average  of 
five  minutes  per  respondent  to  provide 
the  required  information  for  the  consent 
form  and  there  will  be  approximately 
20,640  such  requests  made  per  year. 

List  of  Snblects  in  38  CFR  Part  1 

Administrative  procediues.  Privacy 
Act.  Recordkeeping. 

Approved;  Augiist  24, 199S. 
Jem  Biuwii, 
Secretary  of  Veterans  Affairs. 

In  consideration  of  the  foregoing,  the 
Department  of  Veterans  AfEairs  amends 
38  CFR  part  1.  General  Provisions,  as 
follows: 

PART  1— GENERAL 

1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Anthority:  38  U.S.C  501(a).  unless 
otherwise  noted. 

2.  Sections  1.460  through  1.499,  an 
undesignated  center  heading,  note,  and 
authority  citation  preceding  §  1.460.  and 
undesignated  center  headings  preceding 
§§  1.475. 1,475  and  1,485  and  1,490  are 
added  to  read  as  follows: 

Release  of  Information  from 
Department  of  Veterans  Affairs  (VA) 
Records  Relating  to  Drug  Abuse, 
Alcoholism  or  Alcohol  Abuse,  Infection 
with  the  Human  Immunodeficiency 
Virus  (HIV),  or  Sickle  Cell  Anemia 

1.460  Definitions. 

1.461  Applicability. 


1.462  Confidentiality  restrictions. 

1.463  Criminal  penalty  for  violations. 

1.464  Minor  patienU. 

1.465  Incompetent  and  deceased  patients. 

1.466  Security  for  records. 

1.467  Restrictions  on  the  use  of 
identification  cards  and  public  signs. 

1.468  Relationship  to  Federal  statutes 
protecting  resmrch  subjects  against 
compulsory  disclosiire  of  their  identity. 

1.469  Patient  access  and  restrictions  on  use. 
1.470-1.474    [Reserved] 

DiackwiinB  WUfa  Patknt's  Conaant 

1.475  Fonn  of  written  consent 

1.476  Prohibition  on  redisdosure. 

1.477  Disclosures  permitted  with  written 
consent 

1.478  Disclosures  to  prevent  multiple 
enrollments  in  detoxification  and 
maintenance  treatment  programs;  not 
applicable  to  raovds  reUtlng  to  sickle 
cell  anemia  or  infection  with  the  human 
immunodeficiency  virus. 

1.479  Disclosures  to  elements  of  the 
criminal  justice  system  which  have 
refBrred  patients. 

1.480-1.484    [Reserved] 

DiackMoret  Wfthont  Patknt  Consent 

1.485  Medical  emergencies. 

1.486  Disclosure  of  information  related  to 
infection  with  the  human 
immunodeficiency  virus  to  public  health 
authorities. 

1.487  Disclosure  of  information  related  to 
infection  with  the  human 
immunodeficiency  virus  to  the  spouse  or 
sexual  partner  of  the  patient 

1.488  Research  activities. 

1.489  Audit  and  evaluation  activities. 

Court  Orders  Authorizing  Disclosures  and 
Use 

1.490  Legal  effect  of  order. 

1.491  Confidential  communications. 

1.492  Order  not  applicable  to  records 
disclosed  without  consent  to  researchers, 
auditors  and  evaluators. 

1.493  Procedures  and  criteria  for  orden 
authorizing  disclosures  for  noncriminal 
purposes. 

1.494  Procedures  and  criteria  for  orden 
authorizing  disclosure  and  use  of  records 
to  criminally  investigate  or  prosecute 
patients. 

1.495  Procedures  and  criteria  for  orders 
authorizing  disclosure  and  use  of  records 
to  investigate  or  prosecute  VA  or 
employees  of  VA. 

1.496  Orders  authorizing  the  use  of 
undercover  agents  and  informants  to 
criminally  investigate  employees  or 
agents  of  VA. 

1.497-1.499    [Reserved] 

Release  of  Information  From 
Department  of  Veterans  Affairs  Records 
Relating  to  Drug  Abuse,  Alcoholism  or 
Alcohol  Abuse,  Inflection  With  the 
Human  Immunodeficiency  Virus  (HIV), 
or  Sickle  Cell  Anemia 

Note:  Sections  1.460  through  1.499  of  this 
pari  concern  the  confidentiality  of 
information  relating  to  drug  abuse, 


alcoholism  or  alcohol  abuse,  infection  with 
the  human  immunodeficiency  virus,  or  sickle 
cell  anemia  in  VA  records  and  are  applicable 
in  canbiolatton  vrith  other  regulations 
pertaining  to  the  release  of  information  from 
VA  records.  Sections  1.500  through  1.527, 
Title  38,  Code  of  Federal  Regulations, 
implement  the  provisions  of  38  U.S.C 
§§  5701  and  5702.  Sections  1.550  through 
1.559  implement  the  provisions  of  5  U.S.C 
S  552  (The  Freedom  of  Infbnnation  Act). 
Sections  1.575  through  1.584  implement  the 
provisions  of  5  U.S.C  S  552a  (The  Privacy 
Act  of  1974). 

The  provisions  of  §§  1.460  through  1.499  of 
this  part  pertain  to  any  program  or  activity, 
including  education,  treatment,  rehabilitation 
or  research,  wliich  relates  to  drug  abuse, 
alcoholism  m  alcohol  abuse,  infection  with 
the  human  immunodeficiency  virus,  or  sickle 
cell  anemia.  The  statutory  authority  for  the 
drug  abuse  provisions  and  alcoholism  or 
alcohol  abuse  provisions  of  $$  1.460  through 
1.499  is  Sec  111  of  Pub.  L.  94-581.  the 
Veterans  Omnibus  Health  Care  Act  of  1976 
(38  U.S.C  S*  7331  tluough  7334),  the 
authority  for  the  human  immunodeficiency 
virus  provisions  is  Sec  121  of  Pub.  L  100- 
322,  the  Veterans'  Benefits  and  Services  Act 
of  1988  (38  U.S.C  §  7332);  the  authority  for 
the  sickle  cell  anemia  provisions  is  Sec  109 
of  Pub.  L  93-82,  the  Veterans  Health  Care 
Expansion  Act  of  1973  (38  U.S.C  §$1751- 
1754). 

Anifaarity:  38  USC  1751-1754  and  7331- 
7334. 

fl.460    DennltkMis. 

For  purposes  of  §§  1.460  through 
1.499  of  this  part,  the  following 
definitions  apply: 

Alcohol  abuse.  The  term  "alcohol 
abuse"  means  the  use  of  an  alcoholic 
beverage  which  impairs  the  physical, 
mental,  emotional,  or  social  well-being 
of  the  user. 

Contractor.  The  term  "contractor" 
means  a  person  who  provides  services 
to  VA  such  as  data  pnx^ssing,  dosage 
preparation,  laboratory  analyses  or 
medical  or  other  professional  services. 
Each  contractor  shall  be  required  to 
enter  into  a  written  agreement 
subjecting  such  contractor  to  the 
provisions  of  §§1.460  through  1.499  of 
this  part;  38  U.S.C.  5701  and  7332;  and 
5  U.S.C.  552a  and  38  CFR  1.576(g). 

Diagnosis.  The  term  "diagnosis" 
means  any  reference  to  an  individual's 
alcohol  or  drug  abuse  or  to  a  condition 
which  is  identified  as  having  been 
caused  by  that  abuse  orany  reference  to 
sickle  cell  anemia  or  infection  with  the 
human  immunodeficiency  virus  which 
is  made  for  the  purpose  of  treatment  or 
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reisiTal  for  tieatmenl.  A  diagnosis 
prepared  few  the  puittose  of  treatment  or 
refeiral  for  treatmenfbut  which  is  not  so 
used  is  covoed  by  $6 1.460  through 
1.499  of  this  part.  These  regulations  do 
not  apply  to  a  diagnosis  of  drug 
overdose  or  alcohol  intoxication  which 
clearly  shows  that  the  individual 
involved  is  not  an  alcohol  or  drug 
abuser  (e.g.,  involun|ary  ingestion  of 
alcohol  or  drugs  or  ibaction  to  a 
prescribed  dosage  of  one  or  more  drugs). 

Disclose  or  disclosure.  The  term 
"disclose"  or  "disclosure"  means  a 
communication  of  patient  identifying 
informatioo,  the  affirmative  verification 
of  another  person's  communication  of 
patient  identifying  information,  or  the 
communication  of  any  information  from 
the  record  of  a  patieht  who  has  been 
identified. 

Drug  abuse.  The  t#rm  "drug  abuse" 
means  the  use  of  a  psychoactive 
substance  for  other  tfian  medicinal 
purposes  which  imi^airs  the  physical, 
moital,  emotional,  dr  social  well-being 
of  the  user. 

Infection  with  the  human 
immunodeficiency  virus  (HIV).  The  term 
"infection  with  the  human 
immtmodeficiency  virus  (HTV)"  means 
the  presence  of  laboratory  evidence  for 
human  immimodefiinency  virus 
infection.  For  the  purposes  of  §§  1.460 
through  1.499  of  this  part,  the  term 
includes  the  testing  of  an  individual  for 
the  presence  of  the  Virus  or  antibodies 
to  the  virus  and  information  related  to 
such  testing  (includ^g  tests  with 
negative  rMults). 

mfonnant.  The  tebn  "informant" 
means  an  individiial  who  is  a  patient  or 
employee  or  who  becomes  a  patient  or 
emplo3ree  at  the  reqiiest  of  a  law 
enforcement  agency  or  official  and  who 
at  the  request  of  a  law  enforcement 
agency  or  official  observes  one  or  more 
patients  or  employeies  for  the  purpose  of 
reporting  the  information  obtained  to 
the  law  enforcfflnent  agency  or  official. 

Patient.  The  term  "patient"  means 
any  individual  or  subject  who  has 
applied  for  or  been  given  a  diagnosis  or 
treatment  for  drug  abuse,  alcoholism  or 
alcohol  abuse,  infection  with  the  human 
immunodeficiency  virus,  or  sickle  cell 
anemia  and  includes  any  individual 
who,  after  arrest  on  a  criminal  charge, 
is  interviewed  and/or  tested  in 
connection  with  drug  abuse,  alcoholism 
or  alcohol  abuse,  ii^fection  with  the 
human  immunodeficiency  virus,  or 
sickle  cell  anemia  in  order  to  determine 
that  individual's  eligibility  to 
participate  in  a  treatment  or 
rehabiUtation  progsam.  The  term  patient 
includes  an  individual  who  has  been 
diagnosed  or  treated  for  alcoholism, 
drug  abuse,  HIV  inlection,  or  sickle  cell 


anemia  for  purposes  of  participation  in 
a  VA  program  or  activity  relating  to 
those  four  conditions,  including  a 
program  or  activity  consisting  of 
treatment,  rehabilitation,  education, 
training,  evaluation,  or  research.  The 
term  "patient"  for  the  purpose  of 
infection  with  the  human 
inmnmodefidency  virus  or  sickle  cell 
anemia,  includes  one  tested  for  the 
disease. 

Patient  identifying  information.  The 
term  "patient  identifying  information" 
means  the  name,  address,  social  security 
number,  fingerprints,  photograph,  or 
similar  information  by  whidi  the 
identity  of  a  patient  can  be  determined 
with  reasonable  accuracy  and  speed 
either  directly  or  by  reference  to  other 
publicly  available  information.  The  term 
does  not  include  a  number  assigned  to 
a  patient  by  a  treatment  program,  if  that 
number  does  not  consist  of,  or  contain 
niunbers  (such  as  social  security,  or 
driver's  license  niunber)  which  could  be 
used  to  identify  a  patient  with 
reasonable  accuracy  and  speed  from 
sources  external  to  the  treatment 
program. 

Person.  The  term  "person"  means  an 
individual,  partnership,  corporation. 
Federal,  State  or  local  government 
agency,  or  any  other  legal  entity. 

Records.  The  term  "records"  means 
any  information  received,  obtained  or 
maintained,  whether  recorded  or  not,  by 
an  employee  or  contractor  of  VA,  for  the 
purpose  of  seeking  or  performing  VA 
program  or  activity  functions  relating  to 
drug  abuse,  alcoholism,  tests  for  or 
infection  with  the  human 
immimodeficiency  virus,  or  sickle  cell 
anemia  regarding  an  identifiable  patient. 
A  program  or  activity  function  relating 
to  drug  abuse,  alcoholism,  infection 
with  the  human  immunodeficiency 
virus,  or  sickle  cell  anemia  includes 
evaluation,  treatment,  education, 
training,  rehabilitation,  research,  or 
referral  for  one  of  these  conditions. 
Sections  1.460  through  1.499  of  this  part 
apply  to  a  primary  or  other  diagnosis,  or 
other  information  which  identifies,  or 
could  reasonably  be  expected  to 
identify,  a  patient  as  having  a  drug  or 
alcohol  abuse  condition,  infection  with 
the  himian  immunodeficiency  virus,  or 
sickle  cell  anemia  (e.g.,  alcoholic 
psychosis,  drug  dependence),  but  only  if 
such  diagnosis  or  information  is 
received,  obtained  or  maintained  for  the 
purpose  of  seeking  or  performing  one  of 
the  above  program  or  activity  functions. 
Sections  1.460  through  1.499  of  this  part 
do  not  apply  if  such  diagnosis  or  other 
informaticm  is  not  received,  obtained  or 
maintained  for  the  purpose  of  seeking  or 
performing  a  function  or  activity 
relating  to  drug  abuse,  alcoholism. 


infection  with  the  human 
immunodeficiency  virus,  or  sickle  cell 
anemia  for  the  patient  in  question. 
Whenever  such  diagnosis  or  other 
information,  not  originally  received  or 
obtained  for  the  purpose  of  obtaining  or 
providing  one  of  the  above  program  or 
activity  functions,  is  subsequently  used 
in  connection  with  such  program  or 
activity  functions,  those  original  entries 
become  a  "record"  and  §§  1.460  through' 
1.499  of  this  part  thereafter  apply  to 
those  entries.  Segregability:  these 
regulations  do  not  apply  to  records  or 
information  contained  therein,  the 
disclosiue  of  which  (the  drcimistances 
surrounding  the  disclosure  having  been 
considered)  could  not  reasonably  be 
expected  to  disclose  the  fact  that  a 
patient  has  been  connected  with  a  VA 
program  or  activity  function  relating  to 
drug  abuse,  alcoholism,  infection  with 
the  hiunan  immunodeficiency  virus,  or 
sickle  cell  anemia. 

(1)  The  following  are  examples  of 
instances  whereby  records  or 
information  related  to  alcoholism  or 
dnig  abuse  are  covered  by  the 
provisions  of  §§  1.460  through  1.499  of 
this  part: 

(i)  A  patient  with  alcoholic  delirium 
tremens  is  admitted  for  detoxification. 
The  patient  is  offered  treatment  in  a  VA 
alcohol  rehabilitation  program  which  he 
declines. 

(ii)  A  patient  who  is  diagnosed  as  a 
drug  abuser  applies  for  and  is  provided 
VA  drug  rehabilitation  treatment. 

(iii)  While  undergoing  treatment  for 
an  unrelated  medical  condition,  a 
patient  discusses  with  the  physician  his 
use  and  abuse  of  alcohol.  "The  physician 
offers  VA  alcohol  rehabilitation 
treatment  which  is  declined  by  the 
patient. 

(2)  The  folk  'ving  are  examples  of 
instances  whereby  records  or 
information  related  to  alcoholism  or 
drug  abuse  are  not  covered  by  the 
provisions  of  §§  1.460  throu^  1.499  of 
this  part: 

(i)  A  patient  with  alcoholic  delirium 
tremens  is  admitted  for  detoxification, 
treated  and  released  with  no  counseling 
or  treatment  for  the  imderlying 
condition  of  alcoholism. 

(ii)  While  undergoing  treatment  for  an 
unrelated  medical  condition,  a  patient 
informs  the  physician  of  a  history  of 
drug  abuse  fifteen  years  earlier  with  no 
ingestion  of  drugs  since.  The  history 
and  diagnosis  of  drug  abuse  is 
doctunented  in  the  hospital  summary 
and  no  treatment  is  sought  by  the 
patient  or  offered  or  provided  by  VA 
during  the  current  period  of  treatment. 

(iii)  While  imdeigoing  treatment  for 
injuries  sustained  in  an  accident,  a 
patient's  medical  record  is  documented 


to  support  the  judgment  of  the 
physician  to  prescribe  certain  alternate 
medications  in  order  to  avoid  possible 
drug  interactions  in  view  of  the  patient's 
enrollment  and  treatment  in  a  non-VA 
methadone  maintenance  program.  The 
patient  states  that  continued  treatment 
and  follow-up  will  be  obtained  from 
private  physicians  and  VA  treatment  for 
the  drug  abuse  is  not  sought  by  the 
patient  nor  provided  or  ofiiaied  by  the 
staff. 

(iv)  A  patient  is  admitted  to  the 
emergency  room  suffering  from  a 
possible  cmig  overdose.  The  patient  is 
treated  and  released;  a  history  and 
diagnosis  of  drug  abuse  may  be 
documented  in  the  hospital  summary. 
The  patient  is  not  offered  treatment  for 
the  imderlying  conditions  of  drug  abuse, 
nor  is  treatment  sought  by  the  patient 
for  that  condition. 

Third  party  payer.  The  term  "third 
party  payer"  means  a  person  who  pays, 
or  agrees  to  pay,  for  diagnosis  or 
treatment  furnished  to  a  patient  on  the 
basis  of  a  contractual  relationship  Mrith 
the  patient  or  a  member  of  his  or  her 
family  or  on  the  basis  of  the  patient's 
eligibility  for  Federal,  State,  or  local 
governmental  benefits. 

Treatment.  The  term  "treatment" 
means  the  management  and  care  of  a 
patient  for  drug  abuse,  alcoholism  or 
alcohol  abuse,  infisction  with  the  human 
immunodeficiency  virus,  or  sickle  cell 
anemia,  or  a  condition  which  is 
identified  as  having  been  caused  by  one 
or  more  of  these  conditions,  in  order  to 
reduce  or  eliminate  the  adverse  effects 
upon  the  patient.  The  term  includes 
testing  for  the  human 
immunodeficiency  virus  or  sickle  cell 
anemia. 

Undercover  agent.  The  term 
"imdercover  agent"  means  an  officer  of 
any  Federal,  State,  or  local  law 
enforcement  agency  who  becomes  a 
patient  or  employee  for  the  purpose  of 
investigatii^  a  suspected  violation  of 
law  or  who  pursues  that  purpose  after 
becoming  a  patient  or  becoming 
employed  for  other  piuposes. 

(Authority:  38  U.S.C  7334) 

f  1.461    Appllcabiilty. 

(a)  General. 

(1)  Restrictions  on  disclosure.  The 
restrictions  on  disclosiue  in  these 
regulations  apply  to  any  information 
whether  or  not  recorded,  which: 

(i)  Would  identify  a  patient  as  an 
alcohol  or  drug  abuser,  an  individual 
tested  for  or  infected  with  the  human 
immunodeficiency  virus  (HIV),  hereafter 
referred  to  as  HIV,  or  an  individual  with 
sickle  cell  anemia,  either  directly,  by 
reference  to  other  publicly  available 
information,  or  through  verification  of 


such  an  identification  by  another 
person;  and 

(ii)  Is  provided  or  obtained  for  the 
purpose  of  treating  alcohol  or  drug 
abuse,  infection  with  the  HFV,  or  sickle 
cell  anemia,  making  a  diagnosis  for  that 
treatment,  or  making  a  refarral  for  that 
treatment  as  well  as  for  education, 
training,  evaluation,  rehabilitation  and 
research  program  or  activity  purposes. 

(2)  Restriction  on  use.  The  restriction 
on  use  of  information  to  initiate  or 
substantiate  any  criminal  charges 
against  a  patient  or  to  conduct  any 
criminal  investigation  of  a  patient 
applies  to  any  information,  whether  or 
not  recorded,  which  is  maintained  for 
the  purpose  of  treating  drug  abuse, 
alcoholism  or  alcohol  abuse,  infection 
with  the  HIV,  or  sickle  cell  anemia, 
making  a  diagnosis  for  that  treatment,  or 
making  a  referral  for  that  treatment  as 
well  as  for  education,  training, 
evaluation,  rehabilitation,  and  research 
prooam  or  activity  purposes. 

(b)  Period  coverea  as  affecting 
applicability.  The  provisions  of  §§  1.460 
through  1.499  of  this  part  apply  to 
records  of  identity,  diagnosis,  prognosis, 
or  treatment  pertaining  to  any  given 
individual  maintained  over  any  period 
of  time  which,  irrespective  of  when  it 
begins,  does  not  end  before  March  21, 
1972,  in  the  case  of  diagnosis  or 
treatment  for  drug  abuse;  or  before  May 
14, 1974,  in  the  case  of  diagnosis  or 
treatment  for  alcoholism  or  alcohol 
abuse;  or  before  September  1, 1973,  in 
the  case  of  testing,  diagnosis  or 
treatment  of  sickle  cell  anemia;  or  before 
May  20, 1988,  in  the  case  of  testing, 
diagnosis  or  treatment  for  an  infection 
with  the  HIV. 

(c)  Exceptions. 

(1)  Department  of  Veterans  Affairs  . 
and  Armed  Forces.  The  restrictions  on 
disclosure  in  §§  1.460  through  1.499  of 
this  part  do  not  apply  to 
commimications  of  information  between 
or  among  those  components  of  VA  who 
have  a  need  for  the  information  in 
connection  with  their  duties  in  the 
provision  of  health  care,  adjudication  of 
benefits,  or  in  carrying  out 
administrative  responsibilities  related  to 
those  functions,  including  personnel  of 
the  Office  of  the  Inspector  General  who 
aro  conducting  audits,  evaluations, 
healthcare  inspections,  or  non-patient 
investigations,  or  between  such 
components  and  the  Armed  Forces,  of 
information  pertaining  to  a  person 
relating  to  a  period  when  such  person 
is  or  was  subject  to  the  Uniform  Code 
of  Military  Justice.  Information  obtained 
by  VA  components  under  these 
circumstances  may  be  disclosed  outside 
of  VA  to  prosecute  or  investigate  a  non- 
patient  only  in  accordance  with  §  1.495 


of  this  part.  Similarly,  the  restrictions 
on  disclosure  in  §§  1.460  through  1.499 
of  this  i>art  do  not  apply  to 
communications  of  information  to  the 
Etepartment  of  Justice  or  U.S.  Attorneys 
who  are  providing  support  in  dvil 
litigation  or  possible  litigation  involving 
VA. 

(2)  Contractor.  The  restrictions  on 
disclosure  in  §§  1.460  through  1.499  of 
this  part  do  not  apply  to 
commimications  between  VA  and  a 
contractor  of  information  needed  by  the 
contractor  to  provide  his  or  her  services. 

(3)  Crimes  on  VA  premises  or  against 
VA  personnel.  The  itestrictions  on 
disclosure  antfuse  in  §§  1.460  through 
1.499  of  thi^'part  do  not  apply  to 
communiMt'ons  from  VA  personnel  to 
law  enf^cement  officers  which: 

(i)  Are  directly  related  to  a  patient's 
commission  of  a  crime  on  the  premises 
of  the  facility  or  against  persoimel  of  VA 
or  to  a  threat  to  commit  such  a  crime; 
and 

(ii)  Are  limited  to  the  circumstances 
of  the  incident,  including  the  patient 
status  of  the  individual  conunitting  or 
threatening  to  commit  the  crime,  that 
individual's  name  and  address  to  the 
extent  authorized  by  38  U.S.C. 
5701(f)(2),  and  that  individual's  last 
known  whereabouts. 

(4)  Undercover  agents  and 
informants. 

(i)  Except  as  specifically  authorized 
by  a  court  order  granted  under  §  1 .495 
of  this  part,  VA  may  not  knowingly 
employ,  or  admit  as  a  patient,  any 
undercover  agent  or  informant  in  any 
VA  drug  abuse,  alcoholism  or  alcohol 
abuse,  HIV  infection,  or  sickle  cell 
anemia  treatment  program. 

(ii)  No  information  obtained  by  an 
undercover  agent  or  informant,  whether 
or  not  that  undercover  agent  or 
informant  is  placed  in  a  VA  drug  abuse, 
alcoholism  or  alcohol  abuse,  HIV 
infection,  or  sickle  cell  anemia 
treatment  program  pursuant  to  an 
authorizing  court  order,  may  be  used  to 
criminally  investigate  or  prosecute  any 
patient  unless  authorized  pursuant  to 
the  provisions  of  §  1.494  of  this  part. 

(iii)  The  enrollment  of  an  undercover 
agent  or  informant  in  a  treatment  unit 
shall  not  be  deemed  a  violation  of  this 
section  if  the  enrollment  is  solely  for  the 
purpose  of  enabling  the  individual  to 
obtain  treatment  for  drug  or  alcohol 
abuse,  HIV  infection,  or  sickle  cell 
anemia. 

(d)  Applicability  to  recipients  of 
information. 

(1)  Restriction  on  use  of  information. 
In  the  absence  of  a  proper  §  1.494  court 
order,  the  restriction  on  the  use  of  any 
information  subject  to  §§1.460  through 
1.499  of  this  part  to  initiate  or 
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substantiate  any  criitunal  charges 
against  a  patioit  or  tp  conduct  any 
criminal  investigation  of  a  patient 
applies  to  any  persoti  who  obtains  that 
inrannation  orom  VA,  regardless  of  the 
status  of  the  person  obtaining  the 
infonnation  or  of  wlkather  the 
infbrmation  was  obtained  in  accordance 
with  §§  1.460  through  1.499  of  this  part. 
This  restriction  on  i|se  bars,  among 
other  things,  the  introduction  of  that 
infbrmation  as  evidence  in  a  criminal 
proceeding  and  any  other  use  of  the 
information  to  investigate  or  prosecute  a 
pMitient  %vith  respect,  to  a  suspected 
crime.  Infbrmation  obtained  by 
undercover  agents  of  informants  (see 
p>aragraph  (c)  of  thia  section)  or  through 
patient  access  (see  §|  1.469  of  this  part) 
is  subject  to  the  restriction  on  use. 

(2)  Restrictions  on  disclosures— third- 
partypayers  and  otmers.  The  restrictions 
on  disclosure  in  §§  1.460  through  1.499 
of  this  part  apply  to  third-party  payers 
and  persons  who,  pursuant  to  a  consent, 
receive  patient  recc^ds  directly  from  VA 
and  who  are  notified  of  the  restrictions 
on  redisclosure  of  the  records  in 
accordance  with  §  1^476  of  this  part. 

(Authority:  38  U.S.C.  7332(e)  and  7334) 

f  1.462    Confidentially  raatrictlons. 

(a)  General.  The  patient  records  to 
which  §§  1.460  throiugh  1.499  of  this 
part  apply  may  be  (fisclosed  or  used 
only  as  permitted  by  these  regulations 
and  may  not  othervKtise  be  disclosed  or 
used  in  any  civil,  criminal, 
administrative,  or  legislative 
proceedings  conduQted  by  any  Federal, 
State,  or  local  authority.  Any  disclosure 
made  under  these  regulations  must  be 
limited  to  that  infonnation  which  is 
necessary  to  carry  a|it  the  purpose  of  the 
disclosure. 

(b)  Unconditional  compliance 
required.  The  restrictions  on  disclosure 
and  use  in  §§  1.460  ithrough  1.499  of  this 
part  apply  whether  the  person  seeking 
the  inf<»mation  already  has  it,  has  othiar 
means  of  (Staining  |t.  is  a  law 
enforcement  or  other  official,  has 
obtained  a  subpoena,  or  asserts  any 
other  justification  f<>r  a  disclosure  or  use 
which  is  not  permi|ted  by  §§  1.460 
through  1.499  of  this  part.  These 
provisions  do  not  prohibit  VA  from 
acting  accordingly  ivhen  there  is  no 
disclosure  of  information. 

(c)  Acknowledgii\g  the  presence  of 
patients:  responding  to  reauests. 

(1)  The  presence  of  an  identified 
patient  in  a  VA  facility  for  the  treatment 
or  other  VA  program  activity  relating  to 
drug  abuse,  alo^o^sm  or  alcohol  abuse, 
inffBCtion  with  the  $IV,  or  sickle  cell 
anemia  may  be  acknowledged  only  if 
the  patient's  written  consent  is  obtained 
in  accordance  with  §  1.475  of  this  part 


or  if  an  authorizing  court  order  is 
entered  in  accordance  with  §$  1.490 
through  1.499  of  this  part. 
Acknowledgment  of  the  presence  of  an 
identified  patient  in  a  facility  is 
permitted  if  the  acknowledgment  does 
not  reveal  that  the  patient  is  being 
treated  for  or  is  otherwise  involved  in  a 
VA  program  or  activity  concerning  drug 
abuse,  alcoholism  or  dcohol  abuse, 
infection  writh  the  HTV,  or  sickle  cell 
anemia. 

(2)  Any  answer  to  a  request  fat  a 
disclosure  of  patient  records  which  is 
not  permissible  under  §§  1.460  through 
1.499  of  this  part  must  be  made  in  a  way 
that  will  not  affirmatively  reveal  that  an 
identified  individual  has  been,  or  is 
being  diagnosed  or  treated  for  drug 
abuse,  alcoholism  or  alcohol  abuse, 
infection  with  the  HIV,  or  sickle  cell 
anemia.  These  regulations  do  not 
restrict  a  disclosure  that  an  identified 
individual  is  not  and  never  has  been  a 
patient. 

(Authority:  38  U.S.C  7334) 

f  1.463   Criminal  penalty  for  violations. 

Under  38  U.S.C  7332(g).  any  person 
who  violates  any  provision  of  this 
statute  or  §§  1.460  through  1.499  of  this 
part  shall  be  fined  not  more  than  $5,000 
in  the  case  of  a  first  offense,  and  not 
more  than  $20,000  for  a  subsequent 
offense. 

(Authority:  38  U.S.C.  7332(g)) 
f  1.464    Minor  patlants. 

(a)  Definition  of  minor.  As  used  in 
§§  1.460  through  1.499  of  this  part  the 
term  "minor"  means  a  person  who  has 
not  attained  the  age  of  majority 
specified  in  the  applicable  State  law,  or 
if  no  age  of  majority  is  specified  in  the 
applicable  State  law,  the  age  of  eighteen 
years. 

(b)  State  law  not  requiring  parental 
consent  to  treatment.  If  a  minor  patient 
acting  alone  has  the  legal  capacity  under 
the  applicable  State  law  to  apply  for  and 
obtain  treatment  for.  drug  abuse, 
alcoholism  or  alcohol  abuse,  infection 
with  the  HIV,  or  sickle  cell  anemia,  any 
written  consent  for  disclosure 
authorized  imder  §  1.475  of  this  part 
may  be  given  only  by  the  minor  patient. 
This  restriction  includes,  but  is  not 
limited  to,  any  disclosure  of  patient 
identifying  infonnation  to  the  parent  or 
guardian  of  a  minor  patient  for  the 
purpose  of  obtaining  financial 
reimbursement.  Sections  1.460  through 
1.499  of  this  part  do  not  prohibit  a  VA 
facility  from  refusing  to  provide 
nonemergent  treatment  to  an  otherwise 
ineligible  minor  patient  until  the  minor 
patient  consents  to  the  disclosiue 


necessary  to  obtain  reimbursement  for 
services  from  a  third  party  payer. 

(c)  State  law  requiring  parental 
consent  to  treatment. 

(1)  Where  State  law  requires  consent 
of  a  parent,  guardian,  or  other  person  fat 
a  minor  to  obtain  treatment  for  drug 
abtise,  alcoholism  or  alcohol  abuse, 
infection  with  the  HIV,  or  sickle  cell 
anemia,  any  written  consent  for 
disclosure  authorized  imder  §  1.475  of 
this  part  must  be  given  by  both  the 
minor  and  his  or  her  parent,  guardian, 
or  other  person  authorized  tmder  State 
law  to  act  in  the  minor's  behalf. 

(2)  Where  State  law  requires  parental 
consent  to  treatment,  the  fact  of  a 
minor's  application  for  treatment  may 
be  communicated  to  the  minor's  parent, 
guardian,  or  other  person  authorized 
under  State  law  to  act  in  the  minor's 
behalf  only  if: 

(i)  The  minor  has  given  written 
consent  to  the  disclosure  in  accordance 
with  §  1.475  of  this  part;  or 

(ii)  The  minor  lacks  the  capacity  to 
make,  a  rational  choice  regarding  such 
consent  as  judged  by  the  appropriate  VA 
facility  director  imder  paragraph  (d)  of 
this  section. 

(d)  Minor  applicant  for  service  lacks 
capacity  for  rational  choice.  Facts 
relevant  to  reducing  a  threat  to  the  life 
or  physical  well  being  of  the  applicant 
or  any  other  individiial  may  be 
disclosed  to  the  parent,  guardian,  or 
other  person  authorized  imder  State  law 
to  act  in  the  minor's  behalf  if  the 
appropriate  VA  facility  director  judges 
that: 

(1)  A  minor  applicant  for  services 
lacks  capacity  because  of  extreme  youth 
or  mental  or  physical  condition  to  make 
a  rational  decision  on  whether  to 
consent  to  a  disclosure  under  §  1.475  of 
this  part  to  his  or  her  parent,  guardian, 
or  other  person  authorized  under  State 
law  to  act  in  the  minor's  behalf,  and 

(2)  The  applicant's  situation  poses  a 
substantial  threat  to  the  life  or  physical 
well-being  of  the  applicant  or  any  other 
individual  which  may  be  reduced  by 
communicating  relevant  facts  to  the 
minor's  parent,  guardian,  or  other 
person  authorized  under  State  law  to  act 
in  the  minor's  behalf. 

(Authority:  38  U.S.C  7334) 

f  1.465   Incompalsnt  and  deceased 


(a)  Incompetent  patients  other  than 
minors.  In  the  case  of  a  patient  who  has 
been  adjudicated  as  lacking  the 
capacity,  for  any  reason  other  than 
insufficient  age,  to  manage  his  or  her 
own  affairs,  any  consent  which  is 
required  under  §§  1.460  through  1.499 
of  this  part  may  be  given  by  a  court 
appointed  legal  guardian. 


{b)  Deceased  patients. 

(1)  Vital  statistics.  Sec.  1.460  through 
1.499  of  this  part  do  not  restrict  the 
disclosure  of  patient  identifying 
information  relating  to  the  cause  of 
death  of  a  patient  under  laws  requiring 
the  collection  of  death  or  other  vital 
statistics  or  pomitting  inquiry  into  the 
cause  of  death. 

(2)  Consent  by  personal 
representative.  Any  other  disclosure  of 
information  identifying  a  deceased 
patient  as  being  treated  for  drug  abuse, 
alcoholism  or  alcohol  abuse,  infection 
Mrith  the  HIV,  or  sickle  cell  anemia  is 
subject  to  §§  1.460  through  1.499  of  this 
part  If  a  written  consent  to  the 
disclosure  is  required,  the  ynder 
Secretary  for  HoEdth  or  designee  may, 
upon  the  prior  written  request  of  the 
next  of  Idn,  executor/executrix, 
administrator/administratrix,  or  other 
personal  representative  of  such 
deceased  patient,  disclose  the  contents 
of  such  records,  only  if  the  Under 
Secretary  for  Health  or  designee 
determines  such  disclosure  is  necessary 
to  obtain  survivorship  benefits  for  the 
deceased  patient's  survivor.  This  would 
include  not  only  VA  benefits,  but  also 
payments  by  the  Social  Security 
Administration,  Worker's  Compensation 
Boards  or  Commissions,  or  other 
Federal,  State,  or  local  government 
agencies,  or  nongovernment  entities, 
such  as  life  insurance  companies. 

(3)  Information  related  to  sickle  cell 
anemia.  Information  related  to  sickle 
cell  anemia  may  be  released  to  a  blood 
relative  of  a  deceased  veteran  for 
medical  follow-up  or  family  planning 
purposes. 

(Authority:  38  U.S.C  7332(b)(3)) 

$1,466    Security  tor  records. 

(a)  Written  records  which  are  subject 
to  §§  1.460  through  1.499  of  this  part 
must  be  maintained  in  a  secure  room, 
locked  file  cabinet,  safe  or  other  similar 
container  when  not  in  use.  Access  to 
infonnation  stored  in  computers  will  be 
limited  to  authorized  VA  employees 
who  have  a  need  for  the  infonnation  in 
performing  their  duties.  These  security 
precautions  shall  be  consistent  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 

(b)  Each  VA  facifity  shall  adopt  in 
writing  procedures  related  to  the  access 
to  and  use  of  records  which  are  subject 
to  §§  1.460  through  1.499  of  this  part. 

(Authority:  38  U.S.C.  7334) 

§1.467    Restrictions  on  the  use  of 
identification  cards  and  putillc  signs. 

(a)  No  facility  may  require  any  patient 
to  carry  on  their  person  while  away 
from  the  fecility  premises  any  card  or 
other  object  whidi  would  identify  the 
patient  as  a  participant  in  any  VA  drug 


abuse,  alcoholism  or  alcohol  abuse,  HIV 
infection,  or  sickle  cell  anemia 
treatment  program.  A  fadlify  may 
require  patients  to  use  or  carry  cards  or 
other  identification  objects  on  the 
premises  of  a  facility.  Patients  may  not 
be  required  to  wear  clothing  or  colored 
identification  bracelets  or  display 
objects  openly  to  all  fadlify  staff  or 
others  which  would  identify  them  as 
being  treated  for  drug  or  alcohol  abuse, 
HIV  infectim,  or  sickle  cell  anemia. 

(b)  Treatment  locations  ^ould  not  be 
identified  by  signs  that  would  identify 
individuals  entering  or  exiting  these 
locations  as  patients  enrolled  in  a  drug 
or  alcohol  abuse,  HIV  infection,  or 
sickle  cell  anemia  program  or  activify. 

(Authority:  38  U.S.C.  7334) 

$1,468    Relationslilp  to  Federal  statutes 
protscting  teeeercli  sut)|ects  agahist 
compulsory  disclosure  of  their  identtty. 

(a)  Research  privilege  description. 
There  may  be  concurrent  coverage  of 
patient  identifying  information  by  the 
provisions  of  §§  1.460  through  1.499  of 
this  part  and  by  administrative  action 
taken  under  Sec.  303(a)  of  the  Public 
Health  Service  Act  (42  U.S.C.  241(d) 
and  the  implementing  regulations  at  42 
CFR  Part  2a):  or  Sec.  502(c)  of  the 
Controlled  Substances  Act  (21  U.S.C. 
872(c)  and  the  implementing  regulations 
at  21  CFR  1316.21).  These  "research 
privilege"  statutes  confer  on  the 
Secretary  of  Health  and  Human  Services 
and  on  the  Attorney  General, 
respectively,  the  power  to  authorize 
researchers  conducting  certain  types  of 
research  to  withhold  from  all  persons 
not  connected  with  the  research  the 
names  and  other  identifying  infonnation 
concerning  individuals  who  are  the 
subjects  of  the  research. 

(b)  Effect  of  concurrent  coverage. 
Sections  1.460  through  1.499  of  this  part 
restrict  the  disclosure  and  use  of 
information  about  patients,  while 
administrative  action  taken  under  the 
research  privilege  statutes  and 
implementing  regulations  protects  a 
person  engaged  in  applicable  research 
from  being  compelled  to  disclose  any 
identifying  characteristics  of  the 
individuals  who  are  the  subjects  of  that 
research.  The  issuance  under  §§  1.490 
through  1.499  of  this  part  of  a  coiut 
order  authorizing  a  disclosure  of 
information  about  a  patient  does  not 
affect  an  exerdse  of  authority  under 
these  research  privilege  statutes. 
However,  the  research  privilege  granted 
under  21  CFR  291.505(g)  to  treatmwit 
programs  using  methadone  for 
maintenance  treatment  does  not  protect 
from  compulsory  disclosure  any 
information  which  is  permitted  to  be 
disclosed  under  those  regulations.  Thus, 


if  a  court  order  entered  in  accordance 
with  §§  1.490  through  1.499  of  this  part 
authorizes  a  VA  faciUty  to  disclose 
certain  information  about  its  patients, 
the  fadlify  may  not  invoke  the  research 
privilege  under  21  CFR  291.505(g)  as  a 
defense  to  a  subpoena  for  that 
information. 

(Authority:  38  U.S.C.  7334) 

$1,469    Paaent  access  and  restrictions  on 


(a)  Patient  access  not  prohibited. 
Sections  1.460  through  1.499  of  this  part 
do  not  prohibit  a  fadlify  from  giving  a 
patient  access  to  his  or  her  own  records, 
induding  the  op]>ortunify  to  inspect 
and  copy  any  records  that  VA  maintains 
about  the  patient,  subject  to  the 
provisions  of  the  Privacy  Act  (5  U.S.C 
552a(d)(l))  and  38  CFR  1.577.  If  the 
patient  is  accompanied,  giving  access  to 
the  patient  and  the  accompanying 
person  will  require  a  written  consent  by 
the  patient  which  is  provided  in 
accordance  with  §  1.475  of  this  part. 

(b)  Restrictions  on  use  of  information. 
Information  obtained  by  patient  access 
to  patient  record  is  subject  to  the 
restriction  on  use  of  this  infonnation  to 
initiate  or  substantiate  any  criminal 
charges  against  the  patient  or  to  conduct 
any  criminal  investigation  of  the  patient 
as  provided  for  under  §  1.461(d)(1)  of 
this  part. 

(Authority:  38  U.S.C.  7334) 
$$1,470-1.474    [Reserwed] 
Disclosures  With  Patient's  Consent 

$1,475    Form  of  written  coneent 

(a)  Required  elements.  A  written 
consent  to  a  disclosure  under  §§  1.460 
through  1.499  of  this  part  must  include: 

(1)  The  name  of  the  fedhfy  permitted 
to  make  the  disclosure  (such  a 
designation  does  not  preclude  the 
release  of  records  from  other  VA  health 
care  fadUties  unless  a  restriction  is 
stated  on  the  consent). 

(2)  The  name  or  title  of  the  individual 
or  the  name  of  the  organization  to  which 
disclosure  is  to  be  made. 

(3)  The  name  of  the  patient. 

(4)  The  purpose  of  the  disclosure. 

(5)  How  much  and  what  kind  of 
information  is  to  be  disclosed. 

(6)  The  signature  of  the  patient  and, 
when  required  for  a  patient  who  is  a 
minor,  the  signature  of  a  person 
authorized  to  give  consent  under  §  1.464 
of  this  part;  or,  when  required  for  a 
patient  who  is  incompetent  or  deceased, 
the  signature  of  a  person  authorized  to 
sign  under  §  1 .465  of  this  part  in  lieu  of 
the  patient. 

(7)  The  date  on  which  the  consent  is 
signed. 
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(8)  A  statement  that  the  consent  is 
subject  to  revocation  at  any  time  except 
to  the  extent  that  the  focility  which  is 

to  make  the  disclosu^  has  already  acted 
in  reliance  cm  it.  Act^g  in  reliance 
includes  the  provisian  of  treatm«it 
services  in  reliance  o|i  a  vaUd  consent 
to  disclose  information  to  a  third  party 
payer. 

(9)  The  date,  event,  or  condition  upon 
which  the  consent  will  expire  if  not 
revoked  before.  This  date,  event,  or 
condition  must  enst^e  that  the  consent 
will  Ust  no  longer  thAn  reasonably 
necessary  to  serve  th^  purpose  for 
which  it  is  given. 

(b)  Expired,  defiant,  or  false 
oonsent.  A  disclosure  may  not  be  made 
on  the  basis  of  a  consent  which: 

(1)  Has  expired; 

(2)  On  its  tace  substantially  fails  to 
conform  to  any  of  the  requirements  set 
forth  in  paragraph  (a]  of  this  section; 

(3)  Is  knovm  to  haVe  been  revoked:  or 

(4)  Is  known,  or  through  a  reasonable 
effort  could  be  know|i,  by  responsible 
personnel  of  VA  to  be  materially  £alse. 

(c)  Notification  of  deficient  consent. 
Other  than  the  patieiit,  no  person  or 
entity  may  be  advised  that  a  special 
consent  is  required  in  order  to  disclose 
information  relating  to  an  individual 
participating  in  a  drag  abuse, 
alcoholism  or  alcohol  abuse,  HIV,  or 
sickle  cell  anemia  program  or  activity. 
Where  a  person  or  entity  presents  VA 
with  an  insufficient  written  consent  for 
information  protected  by  38  U.S.C. 
7332,  VA  must,  in  th|B  process  of 
obtaining  a  legally  silffident  consent, 
correspond  only  with  the  patient  whose 
records  are  involved,  or  the  legal 
guardian  of  an  incompetent  patient  or 
next  of  Idn  of  a  deceased  patient,  and 
not  with  any  other  person. 

(d)  It  is  not  necessary  to  use  any 
particular  form  to  establish  a  consent 
referred  to  in  paragraph  (a)  of  this 
section,  however,  VA  Form  10-5345, 
tided  Request  for  and  Consent  to 
Release  of  Medical  Records  Protected  by 
38  U.S.C  7332,  may  be  used  for  such 
purpose. 

(Authority:  38  U.S.C.  7  i32(a)(2]  and  Cb)(l)) 

§  1.479    ProhUMtlon  o«i  rsdiaclosure. 
Each  disclosure  u^der  §§  1.460 
through  1.499  of  thi4  part  made  with  the 
patient's  written  consent  must  be 
accompanied  by  a  written  statement 
similar  to  the  following: 

This  in  formation  ha$  been  disclosed  to  you 
from  records  protected  by  Federal 
confidentiality  rules  (36  CFR  Part  1).  The 
Federal  rules  prohibit  you  from  making  any 
further  disclosure  of  this  information  unless 
further  disclosure  is  eMptessly  permitted  by 
the  written  consent  of  {he  person  to  whom  it 
pertains  or  as  othenviae  permitted  by  38  CFR 


Part  1.  A  general  authorization  for  the  release 
of  medical  or  other  information  is  NOT 
sufficient  for  this  purpose.  The  Federal  rules 
restrict  any  use  of  the  information  to 
criminally  investigate  or  prosecute  any 
alcohol  or  drug  abuse  patient  or  patient  with 
sickle  cell  anemia  or  HIV  infection. 
(Authority:  38  U.S.C  7334) 

11.477  Dtadosures  permittMl  Willi  wrWen 

COflMflL 

If  a  patient  consents  to  a  disclosure  of 
his  or  her  records  under  §  1.475  of  this 
part,  a  facility  may  disclose  those 
records  in  accordance  with  that  consent 
to  any  individual  or  organization  named 
in  the  consent,  except  that  disclosures 
to  central  registries  and  in  coimection 
with  criminal  justice  referrals  mxist  meet 
the  requirements  of  §§  1.478  and  1.479 
of  this  part,  respectively. 

(Authority:  38  U.S.C  7332(b)(1)) 

1 1.478  DtodOMres  t»  prevent  myMple 
enroNtnefits  bi  deloxHIcetion  end 
malntenence  tieetmewt  pregraw;  not 
mnllf  eMe  to  lecofie  leletlnQ  to  e>cMe  cell 
enentie  or  Infectlen  wNh  the  HIV. 

(a)  Definitions. 

For  purposes  of  this  section: 

(1)  Central  registry  means  an 
organization  which  obtains  from  two  or 
more  member  programs  patient 
identifying  information  about 
individuals  applying  for  maintenance 
treatment  or  detoxification  treatment  for 
the  purpose  of  avoiding  an  individual's 
concurrent  enrollment  in  more  than  one 
program. 

(2)  Detoxification  treatment  means  the 
dispensing  of  a  narcotic  drug  in 
decreasing  doses  to  an  individual  in 
order  to  reduce  or  eliminate  adverse 
physiological  or  psychological  effects 
incident  to  withdrawal  &om  the 
sustained  use  of  a  narcotic  drug. 

(3)  Maintenance  treatment  means  the 
dispensing  of  a  narcotic  drug  in  the 
treatment  of  an  individual  for 
dependence  upon  heroin  or  other 
morphine-like  drugs. 

(4j  Member  program  means  a  non-VA 
detoxification  treatment  or  maintenance 
treatment  program  which  reports  patient 
identifying  information  to  a  central 
registry  and  which  is  in  the  same  State 
as  that  central  registry  or  is  not  more 
than  125  miles  from  any  border  of  the 
State  in  which  the  central  registry  is 
located. 

(b)  Restrictions  on  disclosure.  VA  may 
disclose  patient  records  to  a  central 
registry  which  is  located  in  the  same 
State  or  is  not  more  than  125  miles  from 
any  border  of  the  State  or  to  any  non- 
VA  detoxification  or  maintenance 
treatment  program  not  more  than  200 
miles  away  for  the  purpose  of 
preventing  the  multiple  enrollment  of  a 
patient  only  if: 


(1)  The  disclosure  is  made  when: 
(i)  "The  patient  is  accepted  for 

treatment; 

(ii)  The  type  or  dosage  of  the  drug  is 
changed;  or 

(iii)  The  treatment  is  interrupted, 
resiuned  or  terminated. 

(2)  The  disclosure  is  limited  to: 

(i)  Patient  identifying  information; 
(ii)  Type  and  dosage  of  the  drug;  and 
(iii)  Relevant  dates. 

(3)  The  disclosure  is  made  with  the 
patient's  written  consent  meeting  the 
requirements  of  §  1.475  of  this  part, 
except  that: 

(i)  The  consent  must  list  the  name  and 
address  of  each  central  registry  and  each 
knovsm  non-VA  detoxification  or 
maintenance^  treatment  program  to 
which  a  disclosure  will  be  made;  and 

(ii)  The  consent  may  authorize  a 
disclosure  to  any  non-VA  detoxification 
or  maintenance  treatment  program 
established  vnthin  200  miles  after  the 
consent  is  given  without  naming  any 
such  program. 

(c)  Use  of  information  limited  to 
prevention  of  multiple  enrollments.  A 
Qentral  registry  and  any  non-VA 
detoxification  or  maintenance  treatment 
program  to  which  information  is 
disclosed  to  prevent  multiple 
eiuollments  may  not  redisclose  or  use 
patient  identifying  information  for  any 
purpose  other  than  the  prevention  of 
multiple  eiut)llments  unless  authorized 
by  a  coxut  order  imder  §§  1.490  through 
1.499  of  this  part. 

(Authority:  38  U.S.C  7334) 

§1.479    DiacJosures  to  elements  of  the 
criminal  Justice  system  which  have  referred 
patients. 

(a)  VA  may  disclose  information 
about  a  patient  from  records  covered  by 
§§  1.460  through  1.499  of  this  part  to 
those  persons  within  the  criminal 
justice  system  which  have  made 
participation  in  a  VA  treatment  program 
a  condition  of  the  disposition  of  any 
criminal  proceedings  against  the  patient 
or  of  the  patient's  parole  or  other  release 
from  custody  if: 

(1)  The  disclosure  is  made  only  to 
those  individuals  within  the  criminal 
justice  system  who  have  a  need  for  the 
information  in  connection  with  their 
duty  to  monitor  the  patient's  progress 
(e.g.,  a  prosecuting  attorney  who  is 
withholding  charges  against  the  patient, 
a  court  granting  pretrial  or  posttrial 
release,  probation  or  parole  officers 
responsible  for  supervision  of  the 
patient);  and 

(2)  The  patient  has  signed  a  written 
consent  as  a  condition  of  admission  to 
the  treatment  program  meeting  the 
requirements  of  §  1 .47^  of  this  part 
(except  paragraph  (a)(8)  which  is 
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inconsistent  Mrith  the  revocation 
provisions  of  paragraph  (c)  of  this 
section)  and  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Duration  of  consent.  The  written 
consent  must  state  the  period  during 
which  it  remains  in  effect.  This  period 
must  be  reasonable,  taking  into  account: 

(1)  The  anticipated  len^  of  the 
treatment  recognizing  that  revocation  of 
consent  may  not  generally  be  effected 
while  treatment  is  ongoing; 

(2)  The  type  of  criminal  proceeding 
involved,  the  need  for  the  information 
in  connection  with  the  final  disposition 
of  that  proceeding,  and  when  the  final 
disposition  will  occur;  and 

(3)  Such  other  factors  as  the  fedlity, 
the  patient,  and  the  person(s)  who  will 
receive  the  disclosure  consider 
pertinent. 

(c)  Revocation  of  consent.  The  written 
consent  must  state  that  it  is  revocable 
upon  the  passage  of  a  specified  amount 
of  time  or  the  occurrence  of  a  specified, 
ascertainable  event.  The  time  or 
occurrence  upon  which  consent 
becomes  revocable  may  be  no  earlier 
than  the  individual's  completion  of  the 
treatment  program  and  no  later  than  the 
final  disposition  of  the  conditional 
release  or  other  action  in  connection 
with  which  consent  was  given. 

(d)  Restrictions  on  redisclosure  and 
use.  A  person  who  receives  patient 
information  under  this  section  may 
redisclose  and  use  it  only  to  carry  out 
that  person's  official  duties  with  regard 
to  the  patient's  conditional  release  or 
other  action  in  connection  with  which 
the  consent  was  given,  including  parole. 

(Authority:  38  U.S.C  7334) 
ifl-480-1.484    [Reaerveiq 
Disclosures  Without  Patient  Consent 

s  1>4e6   Medicai  emsfgancias. 

(a)  General  rule.  Under  the  procedures 
required  by  paragraph  (c)  of  this  section, 
patient  identifying  information  from 
records  covered  by  §§  1.460  through 
1.499  of  this  part  may  be  disclosed  to 
medical  personnel  who  have  a  need  for 
information  about  a  patient  for  the 
piupose  of  treating  a  condition  which 
poses  an  immediate  threat  to  the  health 
of  any  individual  and  which  requires 
immediate  medical  intervention. 

(b)  Special  rule.  Patient  identifying 
information  may  be  disclosed  to 
medical  personnel  of  the  Food  and  Drug 
Administration  (FDA)  who  assert  a 
reason  to  believe  that  the  health  of  any 
individual  may  be  threatened  by  an 
error  in  the  manufacture,  labeling,  or 
sale  of  a  product  imder  FDA 
jiuisdiction,  and  that  the  information 
will  be  used  for  the  exclusive  purpose 


of  notifying  petients  or  their  physicians 
of  potential  dangers. 

(c)  Procedures.  Immediately  following 
disclosure,  any  VA  employee  making  an 
oral  disclosure  under  authority  of  this 
section  shall  make  an  accounting  of  the 
disclosure  in  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(c)  and  38 
CFR  1.576(c))  and  document  the 
disclosiue  in  the  patient's  records 
setting  forth  in  writing: 

(1)  The  name  and  address  of  the 
medical  persoimel  to  whom  disclosure 
was  made  and  their  affiliation  with  any 
health  care  facility; 

(2)  The  name  of  the  individual 
making  the  disclosure; 

(3)  'The  date  and  time  of  the 
disclosure; 

(4)  The  nattire  of  the  emergency  (or 
error,  if  the  report  was  to  FDA); 

(5)  The  Information  disclosed;  and 

(6)  The  authority  for  making  the 
disclosure  (§  1.485  of  this  part). 

(Authority:  38  U.S.C  7332(b)(2KA)) 

i1.486    Msdoaurs  of  Infofmallon  ralatad 
to  Infection  with  the  human 
Immunodeficiency  vims  to  public  health 
authortUaa. 

(a)  In  the  case  of  any  record  which  is 
maintained  in  connection  vdth  the 
performance  of  any  program  or  activify 
relating  to  infection  with  the  HIV, 
information  may  be  disclosed  to  a 
Federal,  State,  or  local  public  health 
authorify,  charged  imder  Federal  or 
State  law  with  the  protection  of  the 
public  health,  end  to  which  Federal  or 
State  law  requires  disclosure  of  such 
record,  if  a  quahfied  representative  of 
such  authorify  has  made  a  written 
request  that  such  record  be  provided  as 
required  pursuant  to  such  law  for  a 
purpose  authorized  by  such  law.  In  the 
case  of  a  State  law,  such  law  must,  in 
order  for  VA  to  be  able  to  release  patient 
name  and  address  information  in 
accordance  with  38  U.S.C.  5701(f)(2), 
provide  for  a  penalfy  or  fine  or  other 
sanction  to  be  assessed  against  those 
individuals  who  are  subject  to  the 
jurisdiction  of  the.  public  health 
authorify  but  fall  to  comply  with  the 
reporting  requirements. 

(b)  A  person  to  whom  a  record  is 
discloseid  imder  this  section  may  not 
redisclose  or  use  such  record  for  a 
purpose  other  than  that  for  which  the 
disclosure  was  made. 

(Authority:  38  U.S.C.  7332(b)(2)(C)) 

S 1 .487    Diacloaura  of  Information  ralatad 
to  infection  with  the  huntan 
immunodeficiency  vinia  to  ttte  spouse  or 
sexual  pertner  of  the  patient 

(a)  Subject  to  paragraph  (b)  of  this 
section,  a  physician  or  a  professional 
counselor  may  disclose  information  or 


records  Indicating  that  a  patient  is 
Infected  with  the  HIV  if  the  disclosure 
is  made  to  the  spouse  of  the  patient,  or 
to  an  individual  whom  the  patient  has, 
during  the  process  of  professional 
counseling  or  of  testing  to  determine 
whether  the  {ntient  is  infected  with 
such  virus,  identified  as  being  a  sexual 
partner  of  such  patient. 

(b)  A  disclosure  under  this  section 
may  be  made  only  if  the  physician  or 
counselor,  after  making  reasonable 
efforts  to  counsel  and  encourage  the 
patient  to  provide  the  information  to  the 
spouse  or  sexual  partner,  reasonably 
believes  that  the  patient  will  not 
provide  the  Information  to  the  spouse  or 
sexual  partner  and  that  the  disclosure  is 
necessary  to  protect  the  health  of  the 
spouse  or  sexual  partner. 

(c)  A  disclosure  under  this  section 
may  be  made  by  a  physician  or 
counselor  other  than  the  physician  or 
counselor  referred  to  in  paragraph  (b)  of 
this  section  if  such  physician  or 
counselor  is  unavailable  by  reason  of 
extended  absence  or  termination  of 
employment  to  make  the  disclosure. 

(Authority:  38  U.S.C.  7332(b)) 

.§1.488    fissaarch  acthrittaa. 

Subject  to  the  provisions  of  38  U.S.C. 
5701,  38  CFR  1.500-1.527,  the  Privacy 
Act  (5  U.S.C.  552a),  38  CFR  1.575-1.584 
and  the  following  paragraphs,  patient 
medical  record  Information  covered  by 
§§  1.460  through  1.499  of  this  part  may 
be  disclosed  for  the  purpose  of 
conducting  scientific  research. 

(a)  Information  in  individually 
identifiable  form  may  be  disclosed  from 
records  covered  by  §§  1.460  through 
1.499  of  this  part  for  the  purpose  of 
conducting  scientific  research  if  the 
Under  Secretary  for  Health  or  designee 
makes  a  determination  that  the  recipient 
of  the  patient  identifying  information: 

(1)  Is  qualified  to  conduct  the 
research. 

(2)  Has  a  research  protocol  under 
which  the  information: 

(i)  Will  be  maintained  in  accordance 
with  the  security  requirements  of 
§  1.466  of  this  part  (or  more  stringent 
requirements);  and 

(ii)  Will  not  be  redisclosed  except  as 
permitted  under  paragraph  (b)  of  this 
section. 

(3)  Has  furnished  a  written  statement 
that  the  research  protocol  has  been 
reviewed  by  an  independent  group  of 
three  or  more  individuals  who  found 
that  the  rights  of  patients  would  be 
adequately  protected  and  that  the 
potential  benefits  of  the  research 
outweigh  any  potential  risks  to  patient 
confidentiality  posed  by  the  disclosure 
of  records. 
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(b)  A  person  conducting  research  may 
disclose  information  obtained  under 
paragraph  (a)  of  this  section  only  back 
to  VA  and  may  not  identify  any 
individual  patient  la  any  report  of  that 
research  or  otherwise  disclose  patient 
identities. 
(Authority:  38  U.S.C  7|32(bK2KB)) 

S1.4M   AudHandew^kiatfonaeUvMM. 

Sub|ect  to  the  provisions  of  38  U.S.C 
5701.  38  CFR  1.500-^1.527,  the  Privacy 
Act  (5  U.S.C.  552a),  $8  CFR  1.575- 
1.584.  and  the  follo^fing  paragraphs, 
patient  medical  recotds  covered  by 
§§  1.460  through  1.499  of  this  part  may 
be  disclosed  outside.  VA  for  the 
purposes  of  conducting  audit  and 
evaluation  activities, 

(a)  Records  not  copies.  If  patient 
records  covered  by  S§  1-460  through 
1 .499  of  this  part  are  not  copied,  patient 
identifying  information  may  be 
disclmed  in  the  course  of  a  review  of 
records  oa  VA  facility  premises  to  any 
person  who  agrees  i^  writing  to  ctunply 
with  the  liinitAHnim  on  redisclosure  and 
use  in  paragraph  (d)i  of  this  section  and: 

(1)  Where  audit  of  evaluation 
functions  are  performed  by  a  State  or 
Federal  governmental  agency  on  behalf 
ofVA;or 

(2)  Who  is  determined  by  the  VA 
facility  director  to  be  qualified  to 
conduct  the  audit  or  evaliiation 
activities. 

(b>  Copying  ofrecbrds.  Records 
containing  patient  identifying 
information  may  be  copied  ^sy  any 
person  who:  t 

(1)  Agrees  in  writing  to: 

(i)  MaintAin  the  patient  identifying 
information  in  accotdanoe  with  the 
security  requirementts  provided  in 
§  1.466  of  this  part  (or  more  stringent 
requirements); 

(ii)  Destroy  all  the  patient  identifying 
information  upon  completion  of  the 
audit  or  evaluation;  and 

(iii)  Comply  with  the  limitations  on 
disclosure  and  use  in  paragraph  (d)  of 
this  section. 

(2)  The  VA  mediqal  facility  director 
determines  to  be  qualified  to  conduct 
the  audit  or  evaluation  activities. 

(c)  Congressional  oversight.  Records 
subject  to  §§  1.460  through  1.499  of  this 
p>art  upon  written  request  may  be 
released  to  congressional  committees  or 
subcommittees  for  program  oversight 
and  evaluation  if  sUch  records  pertain  to 
any  matter  within  the  jurisdiction  of 
such  committee  or  subcommittee. 

(d)  Limitation  on  disclosure  and  use. 
Records  containing  patient  identifying 
information  disclo^d  imder  this  section 
may  be  disclosed  ohly  back  to  VA  and 
used  only  to  carry  out  an  audit  or 
evaluation  purpose;,  or,  to  investigate  or 


prosecute  criminal  or  other  activities  as 
authorized  by  a  court  order  entered 
under  §  1.494  of  this  part. 
(Authority:  38  U.S.C  7332(b)(2)(B)) 

Court  Orders  Authorizing  Disclosures 

and  Use 


f1.490    Legal  eftoct  of  order. 

The  records  to  which  §§'1.460 
through  1.499  of  this  part  apply  may  be 
disclosed  if  authorized  by  an 
appropriate  order  of  a  court  of 
competent  jurisdiction  granted  after 
application  showing  good  cause 
therefore.  In  assessing  good  cause  the 
court  is  statutorily  required  to  weigh  the 
public  interest  and  the  need  for 
disclosiue  against  the  injury  to  the 
patient  or  subject,  to  the  physician- 
patient  relationship,  and  to  the 
treatment  services.  Upon  the  granting  of 
such  order,  the  coiut,  in  determining  the 
extent  to  which  any  disclosure  of  all  or 
any  part  of  any  record  is  necessary,  is 
required  by  statute  to  impose 
appropriate  safeguards  against 
unauthorized  disclosure.  An  order  of  a 
court  of  competent  jurisdiction  to 
produce  records  subject  to  §§  1.460 
through  1.499  of  this  part  will  not  be 
sufficient  unless  the  order  reflects  that 
the  ctHirt  has  complied  with  the 
requirements  of  38  U.S.C.  7332(bM2)(D). 
Such  an  order  from  a  Federal  court 
compels  disclosiue.  However,  such  an 
order  from  a  State  court  only  acts  to 
authorize  the  Secretary  to  exercise 
discretion  pursuant  to  38  U.S.C. 
5701(b)(5)  and  38  CFR  1.511  to  disclose 
such  records.  It  does  not  compel 
disclosure. 
(Authority:  38  U.S.C  7332(b)(2)(D)) 

§  1 .491    Confidential  communications. 

(a)  A  court  order  under  §§  1.490 
through  1.499  of  this  part  may  authorize 
disclosure  of  confidential 
commimications  made  by  a  patient  to  a 
treatment  program  in  the  covuse  of 
diagnosis,  treatment,  or  referral  for 
treatment  only  if: 

(1)  The  disclosure  is  necessary  to 
protect  against  an  existing  threat  to  life 
or  of  serious  bodily  injury,  including 
circinnstances  which  constitute 
suspected  child  abuse  and  neglect  and 
verbal  threats  against  third  parties; 

(2)  The  disclosiire  is  necessary  in 
connection  with  investigation  or 
prosecution  of  £m  extremely  serious 
crime,  such  as  one  which  directly 
threatens  loss  of  life  or  serious  bodily 
injury,  including  homicide,  rape, 
kidnapping,  armed  robbery,  assault  with 
a  deadly  weapon,  or  child  abuse  and 
neglect;  or 

(3)  Tlie  disclosure  is  in  connection 
with  litigation  or  an  administrative 


proceeding  in  which  the  patient  offers 
testimony  or  other  evidence  pertaining 
to  the  content  of  the  confidential 
communications. 

(Authority:  38  U.S.C  7334) 

$1,492    Ordernot  applicable  to  rscords 
disdoaad  without  conaant  to  raaaarchars, 
auditors  and  evaluatora. 

A  coiut  order  under  §§  1.460  through 
1.499  of  this  part  may  not  authorize 
qualified  personnel,  who  have  received 
patient  identifying  information  from  VA 
without  consfflit  for  the  purpose  of 
conducting  research,  audit  or 
evaluation,  to  disclose  that  information 
or  use  it  to  conduct  any  criminal 
investigation  or  prosecution  of  a  patient. 
However,  a  coiut  order  under  §  1.495  of 
this  part  may  authorize  disclosiire  and 
use  of  records  to  investigate  or 
prosecute  VA  personnel. 

(Audiority:  38  U.S.C  7334) 

$1,493    Procaduraa  and  cHlerla  for  orders 
authorizing  diacloaursa  for  noncriminal 
purpoeae. 

(a)  Application.  An  order  authcnizing 
the  disclosure  of  patient  records  covered 
by  §§  1.460  throxigh  1.499  of  this  part  for 
purposes  other  than  criminal 
investigation  or  prosecution  may  be 
applied  for  by  any  person  having  a 
legally  recognized  interest  in  the 
disclosiue  which  is  sought.  The 
application  may  be  filed  separately  or  as 
part  of  a  pending  dvil  action  in  which 

it  appears  that  the  patient  records  are 
needed  to  provide  evidence.  An 
application  must  use  a  fictitious  name, 
such  as  John  Doe.  to  refer  to  any  patient 
and  may  not  contain  or  otherwise 
disclose  any  patient  identifying 
information  unless  the  patient  is  the 
appUcant  or  has  given  a  written  consent 
(meeting  the  requirements  of  §  1.475  of 
this  part)  to  disclosure  or  the  court  has 
ordered  the  record  of  the  proceeding 
sealed  fiom  public  scrutiny. 

(b)  Notice.  The  patient  and  VA  facility 
from  whom  disclosiue  is  sought  must  be 
given: 

(1)  Adequate  notice  in  a  manner 
which  vdll  not  disclose  patient 
identifying  information  to  other 
persons;  and 

(2)  An  opportimity  to  file  a  written 
response  to  the  application,  or  to  appear 
in  person,  for  the  limited  purpose  of 
providing  evidence  on  whether  the 
statutory  and  regulatory  criteria  for  the  - 
issuance  of  the  court  order  are  met. 

(c)  Review  of  evidence:  Conduct  of 
hearing.  Any  oral  argimient.  review  of 
evidence,  or  hearing  on  the  application 
must  be  held  in  the  judge's  chambers  or 
in  some  manner  which  ensures  that 
patient  identifying  information  is  not 
disclosed  to  anyone  other  than  a  party 
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to  the  proceeding,  the  patient,  or  VA, 
imless  the  patient  requests  an  open 
hearing  in  a  manner  which  meets  the 
written  consent  requirements  of  §  1.475 
of  this  part.  The  proceeding  may 
include  an  examination  by  the  judge  of 
the  patient  records  referred  to  in  the 
application. 

(d)  Criteria  for  entry  of  order.  An 
order  under  this  section  may  be  entered 
only  if  the  court  determines  that  good 
cause  exists.  To  make  this 
determination  the  court  must  find  that: 

(1)  Other  ways  of  obtaining  the 
information  are  not  available  or  would 
not  be  effective;  and 

(2)  The  public  interest  and  need  for 
the  disclosiue  outweigh  the  potential 
injury  to  the  patient,  die  physician- 
patient  relationship  and  (he  treatment 
services. 

(e)  Content  of  order.  An  order 
authorizing  a  disclosure  must: 

(1)  Limit  disclosure  to  those  parts  of 
the  patient's  record  which  are  essential 
to  fulfill  the  objective  of  the  order; 

(2)  Limit  disclosure  to  those  persons 
whose  need  for  information  is  the  basis 
for  the  order;  and 

(3)  Include  such  other  measures  as  are 
necessary  to  limit  disclosure  for  the 
protection  of  the  patient,  the  physician- 
patient  relationship  and  the  treatment 
services:  for  example,  sealing  from 
pubhc  scrutiny  the  record  of  any 
proceeding  for  which  disclosure  of  a 
patient's  record  has  been  ordered. 

(Authority:  38  U.S.C  7334) 

$  1 .404    Procedures  and  criteria  for  orders 
authorizing  diaclosurs  and  uae  of  records 
to  criminally  Investigate  or  proaacuta 
patients. 

(a)  Application.  An  order  authorizing 
the  disclosure  or  use  of  patient  records 
covered  by  §§  1.460  through  1.499  of 
this  part  to  criminedly  investigate  or 
prosecute  a  patient  may  be  applied  for 
by  VA  or  by  any  person  conducting 
investigative  or  prosecutorial  activities 
with  respect  to  die  enforcement  of 
criminal  laws.  The  application  may  be 
filed  separately,  as  part  of  an 
application  for  a  subpoena  or  other 
compulsory  process,  or  in  a  pending 
criminal  action.  An  application  must 
use  a  fictitious  name  such  as  John  Doe. 
to  refer  to  any  patient  and  may  not 
contain  or  otherwise  disclose  patient 
identifying  information  unless  the  court 
has  ordered  the  record  of  the  proceeding 
sealed  from  public  scrutiny. 

(b)  Notice  and  hearing.  Unless  an 
order  under  §  1.495  of  this  part  is  sought 
with  an  order  under  this  section.  VA 
must  be  given: 

(1)  Adequate  notice  (in  a  manner 
which  will  not  disclose  patient 
identifying  information  to  third  parties) 


of  an  apphcation  by  a  person 
performing  a  law  enforcement  function; 

(2)  An  opportunity  to  appear  and  be 
heard  for  the  limited  purpose  of 
providing  evidence  on  the  statutory  and 
regulatory  criteria  for  the  issuance  of  the 
court  order;  and 

(3)  An  opportunity  to  be  represented 
by  counsel. 

(c)  Review  of  evidence:  Conduct  of 
hearings.  Any  oral  argument,  review  of 
evidence,  or  hearing  on  the  application 
shall  be  held  in  the  judge's  chambers  or 
in  some  other  manner  which  ensures 
that  patient  identifying  information  is 
not  disclosed  to  anyone  other  than  a 
party  to  the  proceedings,  the  patient,  or 
VA.  The  proceeding  may  include  an 
examination  by  the  judge  of  the  patient 
records  referred  to  in  the  application. 

(d)  Criteria.  A  court  may  authorize  the 
disclosure  and  use  of  patient  records  for 
the  purpose  of  conducting  a  criminal 
investigation  or  prosecution  of  a  patient 
only  if  the  court  finds  that  all  of  the 
following  criteria  are  met: 

(1)  The  crime  involved  is  extremely 
serious,  such  as  one  which  causes  or 
directly  threatens  loss  of  Ufe  or  serious 
bodily  injury  including,  but  not  limited 
to,  homicide,  rape,  kidnapping,  armed 
robbery,  assault  with  a  deadly  weapon, 
and  child  abuse  and  neglect. 

(2)  There  is  a  reasonable  likelihood 
that  the  records  will  disclose 
information  of  substantial  value  in  the 
investigation  or  prosecution. 

(3)  Other  ways  of  obtaining  the 
information  are  not  available  or  would 
not  be  effective. 

(4)  The  potential  injury  to  the  patient, 
to  the  physician-patient  relationship 
and  to  the  abifity  of  VA  to  provide 
services  to  other  patients  is  outweighed 
by  the  public  interest  and  the  need  for 
the  disclosure. 

(5)  If  the  appUcant  is  a  person 
performing  a  law  enforcement  function. 
VA  has  been  represented  by  counsel 
independent  of  the  applicant. 

(e)  Content  of  order.  Any  order 
authorizing  a  disclosure  or  use  of 
patient  records  under  this  section  must: 

(1)  Limit  disclosure  and  use  to  those 
parts  of  the  patient's  record  which  are 
essential  to  fulfill  the  objective  of  the 
order; 

(2)  Limit  disclosure  to  those  law 
enforcement  and  prosecutorial  officials 
who  are  responsible  for,  or  are 
conducting,  the  investigation  or 
prosecution,  and  limit  their  use  of  the 
records  to  investigation  and  prosecution 
of  extremely  serious  crime  or  suspected 
crime  specified  in  the  appUcations;  and 

(3)  Include  such  other  measures  as  are 
necessary  to  limit  disclosure  and  use  to 
the  fulfillment  on  only  that  public 
interest  and  need  found  by  the  court. 


(Authority:  38  U.S.C  7332(c)) 

S 1 .495    Procedures  and  criteria  for  orders 
auttiofizing  disclosure  and  use  of  records 
to  investigate  or  prosecute  VA  or 
employees  of  VA. 

(a)  Application. 

(1)  An  order  authorizing  the 
disclosure  or  use  of  patient  records 
covered  by  §§  1.460  through  1.499  of 
this  part  to  criminally  or 
administratively  investigate  or 
prosecute  VA  (or  employees  or  agents  of 
VA)  may  be  applied  for  by  an 
administrative,  regulatory,  supervisory, 
investigative,  law  enforcement,  or 
prosecutorial  agency  having  jurisdiction 
over  VA  activities. 

(2)  The  application  may  be  filed 
separately  or  as  part  of  a  pending  civil 
or  criminal  action  against  VA  (or  agents 
or  employees  of  VA)  in  which  it  appears 
that  the  patient  records  are  needed  to 
provide  material  evidence.  The 
apphcation  must  use  a  fictitious  name, 
such  as  John  Doe,  to  refer  to  any  patient 
and  may  not  contain  or  otherwise 
disclose  any  patient  identifying 
information  unless  the  court  has 
ordered  the  record  of  the  proceeding 
sealed  fi'om  pubUc  scrutiny  or  the 
patient  has  given  a  written  consent 
(meeting  the  requirements  of  §  1.475  of 
this  part)  to  that  disclosure. 

(b)  Notice  not  required.  An 
application  imder  this  section  may,  in 
the  discretion  of  the  court,  be  granted 
without  notice.  Although  no  express 
notice  is  required  to  VA  or  to  any 
patient  whose  records  are  to  be 
disclosed,  upon  implementation  of  an 
order  so  granted  VA  or  the  patient  must 
be  afforded  an  opportunity  to  seek 
revocation  or  amendment  of  that  order, 
limited  to  the  presentation  of  evidence 
on  the  statutory  and  regulatory  criteria 
for  the  issuance  of  the  court  order. 

(c)  Requirements  for  order.  An  order 
under  this  section  must  be  entered  in 
accordance  with,  and  comply  with  the 
requirements  of.  §  1.493(d)  and  (e)  of 
this  part. 

(d)  Limitations  on  disclosure  and  use 
of  patient  identifying  information. 

(1)  An  order  entered  under  this 
section  must  require  the  deletion  of 
patient  identifying  information  fi-om  any 
documents  made  available  to  the  public. 

(2)  No  information  obtained  under 
this  section  may  be  used  to  conduct  any 
investigation  or  prosecution  of  a  patient, 
or  be  used  as  the  basis  for  an  application 
for  an  order  under  §  1.494  of  this  part. 

(Authority:  38  U.S.C  7334) 
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§1.4M   OiriMS  wlpuitilnQ  tiMimof ' 
uNdMoowef  cQMiiB  0nd  MonMntslo 
cnnwiaHy  invMllQSM  MitpioyMe  oraQeMS 

oivA.         n 

(a)  Application.  'A  court  order 
authorizing  the  placement  of  an 
undercover  agent  or  informant  in  a  VA 
drug  or  alcohol  ablise,  HIV  infection,  or 
sickle  cell  anemia  |treatment  program  as 
an  employee  or  patient  may  be  applied 
for  by  any  law  enft>rcement  or 
prosecutorial  agenicy  which  has  reascm 
to  believe  that  employees  or  agents  of 
the  VA  treatment  program  are  engaged- 
in  criminal  misconduct. 

(b)  Notice.  The  YA  GKdlity  director 
must  be  given  adequate  notice  of  the 
application  and  an  opportunity  to 
appear  and  be  heard  (for  the  limited 
purpose  of  providing  evidence  on  the 
statutory  and  regulatory  ariteria  for  the 
issuance  of  the  co«rt  order),  imleas  the 
^plication  asaerta  a  belief  that: 

(1)  The  VA  facility  director  is 
involved  in  the  cr^ninal  activities  to  be 
investigated  by  thf  undercover  agent  or 
in£annant;or 

(2)  The  VA  Cacility  director  will 
intentionally  or  unintentionaUy  disdose 
the  proposed  placement  of  an   ' 
undercover  agent  pr  informant  to  the 
employees  or  agents  who  are  suspected 
of  criminal  activities. 

(c)  Criteria.  An  erder  under  this 
section  may  be  enlered  only  if  the  court 
determines  that  gdod  cause  exists.  To 
make  this  determination  the  court  must 
find: 

(1)  There  is  reason  to  believe  that  an 
employee  or  agentj  of  a  VA  treatment 
program  is  engaged  in  criminal  activity; 

(2)  Other  ways  of  obtaining  evidence 
of  this  criminal  activity  are  not  available 
or  would  not  be  eftactive;  and 

(3)  The  public  interest  and  need  for 
the  placement  of  an  undercover  agent  or 
informant  in  the  yA  treatment  program 
outweigh  the  potential  injury  to  patients 
of  the  program,  pliiysician-patient 
relationships  and  the  treatment  services. 

(d)  Content  of  otder  An  order 
authorizing  the  placement  of  an 
undercover  agent  or  informant  in  a  VA 
treatment  program  must: 

(1)  Specifically  authorize  the 
placemoit  of  an  undercover  agent  or  an 
informant: 

(2)  Limit  the  total  period  of  the 
placement  to^six  months; 

(3)  Prohibit  the  undercover  agent  or 
informant  from  disclosing  any  patient 
identifying  infonqation  obtained  from 
the  placement  exdspt  as  necessary  to 
criminally  investigate  or  prosecute 
employees  or  agents  of  the  VA  treatment 
program;  and 

(4)  Include  any  other  measures  which 
are  appropriate  to  ilimit  any  potential 
disruption  of  the  program  by  the 


placement  and  any  potential  for  a  Teal 
or  apparent  breach  of  patient 
confidentiality;  for  example,  sealing 
from  public  scrutiny  the  record  of  any 
proceeding  for  which  disclosure  of  a 
patient's  record  has  been  ordered. 

(e)  limitation  on  use  of  information. 
No  information  obtained  by  an 
undercover  agent  or  informant  placed 
under  this  section  may  be  used  to 
criminally  investigate  or  prosecute  any 
patient  or  as  the  basis  few  an  application 
for  an  order  imder  §  1.494  of  this  part 

(Authority:  38  U.S.Q  7334) 
f1.407-1.4M    [ReaaiVidll 

f1i(13    [Amandecll 

3.  In  $  1.513(b)(2)  remove  the  words 
"Post  Office  Department"  and  add  in 
their  place,  "U.S.  Postal  Service". 

f  1313a   [RsmoMtQ 

4.  Section  §  1.513a  is  removed. 

(FR  Doc.  95-30138  Piled  12-12-05;  8:45  am] 


ENVIRONMENTAL  PfflOTECTION 
AGENCY 

40CFRPart52 

[PA  081-4012a;  Fm.-6326-q 

Approval  aiNl  Proimilgatfon  Of  Air 
Quality  hnptonMntalion  Plana; 
Pannaylvania;  Approval  of  Staga  I 
Vapof  Wacovary  flaqulreincnts 

AQOICY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision 
supplements  the  approved  Pennsylvania 
Stage  n  regulation  by  establishing  and 
requiring  appropriate  testing  and 
certification  of  Stage  II  vapor  recovery 
equipment  for  afiiected  sources  in 
Pennsylvania.  The  intended  effect  of 
this  action  is  to  approve  these 
requirements  as  a  supplement  to  the 
Pennsylvania  Stage  U  vapor  recovery 
regulation,  Chapter  129.82.  Final 
approval  of  these  supplemental 
provisions  to  the  Stage  n  regulation  will 
stop  the  sanctions  clock  that  was  started 
on  June  13. 1994. 

DATES:  This  action  will  become  effective 
January  22, 1996  unless  notice  is 
received  on  or  before  January  12, 1996 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  wiU  be  published 
in  the  Federal  Register. 


ADDRESSES:  Comments  may  be  mailed  to 
Marda  L.  Spink,  Associate  Director,  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
PhUadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington,  DC  20460; 
Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  Air 
Quality,  P.O.  Box  8468, 400  Market 
Street,  Hanisbiug,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl.  (215)  597-9337,  at  the 
EPA  Region  III  address  above. 
SUPPI^MBITARY  INFORMATION:  On 
October  26, 1995,  the  Commonwealth  of 
Pennsylvania  submitted  a  formal 
revision  to  its  State  Implementation 
Plan  [SSP).  The  SIP  revision  consists  of 
sections  6.7(b).  (c),  (h)  and  section  17(2) 
of  the  Pennsylvania  Air  Pollution 
Control  Act,  as  amended  on  Jime  29, 

1992  and  effective  on  July  9, 1992. 
These  provisions  are  meant  to 
supplement  the  existing  Pennsylvania 
Stage  n  vapor  recovery  regulation. 
Chapter  129.82.  EPA  approved  the  Stage 
n  r^ulations  in  a  final  limited 
approval/disapproval  rulemaking  notice 
on  June  13, 1994  (59  FR  30302).  These 
supplemental  provisions  correct  the 
deficiencies  identified  in  that 
rulemaking  notice  and  the  proposal, 
which  was  published  on  November  29, 

1993  (58  FR  62560).  The  June  13, 1994 
final  limited  approval/disapproval 
rulemaking  started  a  sanctions  clock 
that  alloweid  Pennsylvania  18  months  to 
submit  material  that  would  correct  the 
deficiencies  in  the  Stage  n  regulation. 
This  18  month  period  ends  on  January 
14, 1996.  Final  approval  of  the  Stage  II 
regulations  will  stop  this  sanctions 
clock.  The  submittal  of  the 
supplemental  provisions  that  correct  the 
existing  deficiency  in  the  Pennsylvania 
Stage  n  regulation  allows  EPA  to 
convert  the  limited  approval/ 
disapproval  of  the  Pennsylvania  Stage  n 
regulation  to  a  full  approval;  thereby 
halting  the  sanctions  clock. 

Summary  of  SIP  Revision 

Section  17(2)  establishes  the  effective 
date  of  the  Pennsylvania  Stage  n  vapor 
recovery  regulations  as  November  12, 
1992.  This  effective  date  is  consistent 
with  the  requirements  of  section  182  of 
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the  Clean  Air  Act  and  the  EPA  Stage  II 
guidance  developed  vmder  that  section. 
Sections  6.7(b)  and  (c)  establish  the 
effective  date  for  affected  sources  based 
on  their  gasoline  throughput  or 
construction  date.  Section  6.7(h) 
establishes  that  the  testing  and 
certification  required  for  all  affected 
sources  must  be  conducted  in 
accordance  with  the  Stage  n  gmdance 
issued  by  EPA.  EPA  has  determined  that 
each  of  these  provisions  is  consistent 
with  the  Clean  Air  Act  and  EPA's  Stage 
n  guidance. 

EPA  is  approving  this  SIP  revision 
wdthout  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial . 
amen^ent  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  January  22, 1996 
unless,  within  30  days  of  publication, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  ^A  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  January  22, 
1996. 

Final  Action 

EPA  is  approving  sections  6.7(b),  (c), 
(h)  and  section  17(2)  of  the 
Pennsylvania  Air  Pollution  Control  Act, 
as  amended  on  June  29, 1992,  as  these 
provisions  correct  the  deficiencies  in 
the  Stage  D  requirements  in 
Pennsylvania  Chapter  129.82,  which 
were  approved  in  a  limited  fashion  by 
EPA  on  June  13, 1994.  An  interim  final 
determination  published  elsewhere  in 
this  Federal  Register  stops  the  sanctions 
clock  that  was  started  when  the  final 
limited  approval/disapproval  action  was 
published  on  June  13,  1994  until  EPA's 
full  approval  of  the  Pennsylvania  Stage 
II  regulation  becomes  effective. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic, 
and  environmental  factors  and  in  . 


relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  Qew  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
imder  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2).  SIP  approval  actions 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  imiquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 


This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB]  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  approval  of 
supplemental  Stage  11  provisions  in 
Pennsylvania,  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circmt  by  February  12, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  pmposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  31, 1995. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  UJ. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraphs  (c)(106)  to  read  as 
follows: 

§52.2020    Identification  of  plan. 

*        *        •        •        * 

(c)*  •   • 

(106)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129.82  pertaining 
to  Stage  n  Vapor  Recovery  and  the 
associated  definition  of  gasoline 
dispensing  facilities  originally 
submitted  on  March  4,  1992  and 
supplemented  on  October  26,  1995  by 
the  Pennsylvania  Department  of 
Environmental  Protection  (formerly 
known  as  the  Department  of 
Environmental  Resoiuces): 
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(i)  IncorporatiaD  bjr  reference. 

(A)  Letter  of  October  26, 1995  from 
the  Pennsylvania  Department  of 
Environmental  Protactian  transmitting 
sections  6.7  (b).  (c).  (h)  and  section  17(2) 
of  the  Pennsylvania  Air  Pollution 
Control  Act  as  amended  on  June  29, 
1992. 

(B)  Sections  6.7  (b),  (c),  (h).  and 
section  17(2)  of  the  Pennsylvsnia  Air 
Pollution  Control  Aot,  amended  June  29, 
1992  and  effective  o*  July  9, 1992. 

[FR  Doc.  95-30100  FHa/i  12-12-95;  8:45  un) 


40CFRPartS2        I 

(PA  061-4Oiae;  FRL-«43-^ 

nl  wd  PronwlQstlon  of  Air 
'  knplOTMnts^on  \ 


QuaHtyl         ^^^ 

Delwinlnlion  ThrtNnmytvania  has 
CorracMd  Um  DaMclMiey  In  ttw  Stage 
II  Vapor  nocovery  njigulirton 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  determination. 

SUMMARY:  Elsewhere  in  today's  Federal 
Register.  EPA  has  pi)blished  a  direct 
final  rulemaking  fu%  approving  the 
Commonwealth  of  Pennsylvania's 
submittal  of  its  Stag#  II  Vapor  Recovery 
requirements.  The  EPA  has  also 
published  a  proposed  rulemaking  to 
provide  the  public  With  an  opportunity 
to  comment  on  EPA  Is  action.  If  a  person 
submits  adverse  comments  on  EPA's 
proposed  action,  EPA  will  withdraw  its 
direct  final  ac^on  and  will  consider  any 
(X>mments  received  befiore  taking  final 
action  on  the  State'ssubmittal.  Based  on 
the  proposed  full  approval.  EPA  is 
maldng  an  interim  final  determination 
by  this  action  that  tl|e  State  has 
corrected  the  defidekicy  for  which  a 
sanctions  clock  begtm  on  July  13, 1994. 
This  action  will  defer  the  applicatian  of 
the  oQset  sanction  and  defer  the 
application  of  the  highway  sanction. 
Although  this  action  is  effective  upon 
publication,  EPA  will  take  comment  on 
this  interim  final  determination  as  well 
as  EPA's  proposed  approval  of  the 
State's  submittal.  If  ^o  ccmunents  are 
received  on  EPA's  proposed  approval  of 
the  State's  submittal  the  direct  final 
action  published  in  today's  Federal 
Register  will  also  finalize  EPA's 
determination  that  t)ie  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  If  c^nunents  are 
received  on  EPA's  p^posed  approval 
and  this  interim  final  action,  EPA  will 
publish  a  final  rule  taking  into 
consideration  any  cemments  received. 


DATES:  Effective  date.  December  13, 
1995. 

Comment  date.  Comments  must  be 
received  by  January  12. 1996. 
ADDRESSES:  Comments  should  be  sent  to 
Marda  L.  Spink,  Associate  Director,  Air 
Programs,  (3AT00),  Air,  Radiation  and 
Toxics  Division,  U.S.  EPA  Region  m. 
841  Chestnut  Building,  Philadelphia, 
Pennsylvania  19103.  Tlie  state  submittal 
and  EPA's  analysis  for  that  submittal, 
which  are  the  basis  for  this  action,  are 
available  for  public  review  at  the  above 
address  and  at  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  P.O. 
Box  8468, 400  Market  Street,  Harrisburg, 
Pennsylvania  17105. 
FOR  FURTMER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl.  (215)  597-9337,  at  the 
EPA  RegioD  in  address  qbove  of  via  e- 
mail  at  stahlxynthia6epamail.epa.gov. 
While  inibnnation  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  EPA  Region  IB  address 
above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  4, 1992,  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality, 
submitted  a  Stage  n  vapor  recovery 
regulation.  Chapter  129.82,  which  EPA 
disapproved  in  a  limited  fashion  on 
June  13, 1994  (59  FR  30302).  The  EPA's 
disapproval  action  started  an  18-month 
clock  for  the  application  of  one  sanction 
(followed  by  a  second  sancticm  6 
months  later)  under  section  179  of  the 
Clean  Air  Act  (Act)  and  a  24-month 
clock  for  promulgation  of  a  Federal 
implementation  plan  under  section 
110(c)(1)  of  the  Act.  The  State 
subsequently  submitted  a  revised 
program  on  October  27, 1995,  correcting 
the  deficiencies  in  the  original 
submittal.  The  EPA  has  t^en  direct 
final  action  on  this  submittal  pursuant 
to  its  modified  direct  final  policy  set 
forth  at  59  FR  24054  (May  10, 1994).  In 
the  RiUes  section  of  today's  Federal  . 
Register,  EPA  has  issued  a  direct  final 
full  approval  of  the  Commonwealth  of 
Pennsylvania's  submittal  of  its  Stage  II 
vapor  recovery  regulation.  In  addition, 
in  the  Proposed  Rules  section  of  today's 
Federal  Register,  EPA  has  proposed  full 
approval  of  the  State's  submittal. 

n.  EPA  Action 

Based  on  the  proposed  full  approval 
set  forth  in  today's  Federal  Register, 
EPA  believes  that  it  is  more  Ukely  than 
not  that  the  State  has  corrected  the 
original  disapproval  deficiency  that 
started  the  sanction  clock  and,  therefore, 
EPA  is  taking  this  interim  final  action 


finding  that  the  State  has  corrected  the 
disapproval  deficiency,  effective  on 
pubucation.  This  action  does  not  stop 
the  sanction  clock  that  started  under 
section  179  forihis  area  on  July  13, 
1994.  However,  this  action  will  defer 
the  application  of  the  offiset  sanction 
and  will  defer  the  application  of  the 
highway  sanction.  See  59  FR  39832 
(Aug.  4, 1994)  to  be  codified  at  40  CFR 
52.31.  If  EPA's  direct  final  action  fully 
approving  the  State's  submittal  becomes 
eBetidve,  such  action  will  permanently 
stop  the  sanction  clock  and  will 
permanently  lilt  any  applied,  stayed  or 
deferred  sanctions. 

Today  EPA  is  also  providing  the 
public  with  an  opportunity  to  comment 
on  this  interim  final  action.  If,  based  on 
any  comments  on  this  action  and  any 
comments  cm  EPA's  proposed  full 
approval  of  the  State's  submittal,  EPA 
determines  that  the  State's  submittal  is 
not  fully  approvable  and  this  final 
action  was  inappropriate.  EPA  will  take 
further  action  to  disapprove  the  State's 
submittal  and  to  find  that  the  State  has 
not  corrected  the  original  disapproval 
deficiency.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiency  has  not  been  corrected.  In 
addition,  the  sanctions  consequences 
described  in  the  sanctions  rule  will  also 
apply.  See  99  FR  39832. 

m.  Administnitive  Requirements 

Because  EPA  has  pr^iminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Tlierefore,  EPA  is  invoking  the 
good  cause  exception  imder  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportimity  for 
c(Hnment  before  this  action  takes  efiiect.' 
5  U.S.C  553(b)(B).  The  EPA  believes 
that  notice-and-comment  rulemaking 
befcHe  the  effective  date  of  this  action  is 
imi»acticable  and  contrary  to  the  public 
interest.  The  EPA  has  reviewed  the 
State's  submittal  and,  through  its 
proposed  and  direct  final  action,  is 
indicating  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the 
deficiency  that  started  the  sanctions 
clock.  Therefore,  it  is  not  in  the  public 
interest  to  initially  apply  sanctions  or  to 
keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  that 
it  can  to  correct  the  deficiency  that 
triggered  the  sanctions  clock.  Moreover, 
it  would  be  impracticable  to  go  through 
notice-and-comment  rulemaldng  on  a 


'  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
conunent  on  EPA's  determination  after  the  effective 
date  and  EPA  will  consider  any  conunants  received 
In  determining  whether  to  reverse  such  action. 


Federal  Register  /  Vol.  60,  No.  239  /  Wednesday,  December  13.  1995  /  Rules  and  Regulations  63941 


finding  that  the  State  has  corrected  the 
deficiency  prior  to  the  rulemaking 
approving  the  State's  submittal, 
llierefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
nilemak^g  process  to  temporarily  stay 
or  defer  sanctions  while  EPA  completes 
its  rulemaking  process  on  the 
.approvability  of  the  State's  submittal.  In 
addition,  EPA  is  invoking  the  good 
cause  exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C.  553(d)(1). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

This  action,  pertaining  to  the  interim 
final  approval  of  corrections  to  the 
Pennsylvania  Stage  II  vapor  recovery 
regulation,  temporarily  relieves  sources 
of  an  additional  burden  potentially 
placed  on  them  by  the  sanction 
provisions  of  the  Act.  Therefore,  I 
certify  that  it  does  not  have  an  impact 
on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
and  Volatile  organic  compounds. 

Audiority:  42  U.S.C.  7401-7671q. 

Dated:  November  27, 1995. 
Stanley  Laxkowski, 
Acting  Regional  Administrator. 
(FR  Doc.  95-30111  Filed  12-12-95:  8:45  am] 
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40CFR  Part  140 
(FRL-5345^] 
RIN  2040-AC51 

Marine  Sanitation  Devices;  Hnal 
Regulation  to  Establish  Drinking  Water 
Intake  Zones  In  TWo  Sections  of  the 
Hudson  River,  New  York  State 

AQENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  The  Enviroiunental  Protection 
Agency  is  establishing  two  E>rinking 
Water  Intake  Zones  in  the  Hudson 
River,  in  response  to  an  application 
received  by  the  New  York  State 
Department  of  Environmental 
Conservation  (NfYSDEC).  Establishment 
of  a  Drinking  Water  Intake  Zone  serves 
to  completely  prohibit  the  discharge  of 
vessel  sewage,  treated  or  untreated,  to 
waters  contained  in  that  zone.  Zone  1  is 
bounded  by  the  northern  confluence  of 
the  Mohawk  River  on  the  south  and 
Lock  2  on  the  north.  It  is  approximately 
8  miles  long.  Zone  2  is  bounded  on  the 
south  by  the  Village  of  Roseton  on  the 
western  shore  and  boimded  on  the  north 
by  the  southern  end  of  Houghtaling 
Island.  Zone  2  is  approximately  60 
miles  long. 

EFFECTIVE  DATES:  The  final  rule  will  take 
effect  April  11, 1996.  In  accordance 
with  40  CFR  23.2.  these  amendments  to 
the  regulation  shall  be  considered 
issued  for  purposes  of  judicial  review  at 
1  p.m.  eastern  time,  two  weeks  after 
publication. 

ADDRESSES:  Patiick  M.  Durack,  Chief, 
Water  Permits  and  Compliance  Branch 
(25th  Floor),  U.S.  Environmental 
Protection  Agency  Region  2,  290 
Broadway,  New  York,  New  York, 
10007-1866. 

FOR  FURTHER  INFORMATXJN  CONTACT: 
Philip  Sweeney,  212-637-3765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  July  1992  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  submitted  an 
application  for  two  reaches  of  the 
Hudson  River  to  be  designated  by  EPA 
as  Drinking  Water  Intake  Zones.  Section 
312(f)(4)(B)  of  Public  Law  92-500.  as 
amended  by  PubUc  Law  95-217  and 
Public  Law  100-4,  (the  "Clean  Water 
Act"),  states,  "Upon  application  by  a 
State,  the  Administrator  shall,  by 
regulation,  establish  a  drinking  water 
intake  zone  in  any  waters  within  such 
State  and  prohibit  the  discharge  of 
sewage  from  vessels  within  that  zone. 
"Region  II  requested  that  authority  for 
taking  action  in  response  to  this 
application  be  delegated  from  the 
Administrator  to  the  Regional 
Administrator.  That  authority  was 
delegated  on  November  16,  1992. 

Zone  1  is  in  the  Hudson  River/ 
Champlain  Canal  and  is  bounded  by  an 
east-west  line  through  the  most  northern 
confluence  of  the  Mohawk  River  which 
will  be  designated  by  the  Troy- 
Waterford  Bridge  (126tii  Street  Bridge) 
on  the  south  and  Lock  2  on  the  north. 
It  is  approximately  8  miles  long.  This 
zone  is  classified  in  the  Official 


Compilation  of  Codes.  Rules  and 
Regulations  of  the  State  of  New  York  (6 
NYCRR)  Part  941.6.  Item  Number  1,  as 
one  Class  A  segment.  This  classification 
was  assigned  in  February  1967.  Class  A 
is  the  standard  given  to  waters  of  New 
York  for  the  protection  of  a  source  of 
water  supply  for  drinking,  culinary,  or 
food  processing  purposes.  There  is  one 
drinking  water  intake  located  in  Zone  1, 
authorized  for  2.0  million  gallons  pet 
day,  which  serves  the  Town  and  Village 
of  Waterford,  Saratoga  Coimty,  New 
York.  This  portion  of  the  Hudson  River 
adjoins  Saratoga  Coimty  on  the  west  and 
Rensselaer  County  on  the  east. 

Zone  2  is  also  in  the  Hudson  River 
and  is  boimded  on  the  south  by  the 
Village  of  Roseton  on  the  western  shore 
and  Low  Point  on  the  eastern  shore  in 
the  vicinity  of  Chelsea,  and  on  the  north 
by  the  southern  end  of  Houghtaling 
Island.  This  zone  is  classified  in  6 
NYCRR  as  two  segments,  both  Class  A. 
The  northern  segment,  which  stretches 
trom  the  southern  end  of  Houghtaling 
Island  (at  light  #72)  to  the  southern  end 
of  Esopus  Island  (at  light  #28).  was 
classified  as  Class  B  in  1966  and 
reclassified  by  the  State  of  j^Iew  York  as 
Class  A  in  1969.  The  southern  segment 
of  Zone  2  stretches  from  the  southern 
end  of  Esopus  Island  (at  light  #28)  to  the 
line  formed  by  Roseton  on  the  west 
shore  and  Low  Point  on  the  east  shore 
in  the  vicinity  of  Chelsea.  New  York. 
This  southern  segment  of  Zone  2  was 
classified  on  October  15,  1966  as  Class 
A.  There  are  six  authorized  drinking 
water  intakes  in  Zone  2.  They  are  Usted 
below: 


Community  served 


Rhtnebeck  Village  and  Hamlet 
of  Rhineclitf  

Hyde  Park  Fire  and  Water  Dis- 
trict, Town  of  Hyde  Park 

City  and  Town  of  Poughkeep- 
sie 

New  York  City,  Chelsea  Emer- 
gency Pump  Station 

Port  Ewan  Water  District,  Town 
of  Esopus 

Highland  Water  District 


Auttxyized 
taking  in 
million  gal- 
tons  per  day 


1J0 

6.0 

16.0 

100.0 

1.0 

3.0 


Authority  to  enforce  the  prohibition 
of  vessel  sewage  discharges  lies  with  the 
U.S.  Coast  Guard,  which  may  by 
agreement  utiUze  enforcement  officers 
of  the  U.S.  Environmental  Protection 
Agency,  other  Federal  agencies,  or 
States,  in  accordance  with  §  312(k)  of 
the  Clean  Water  Act. 

Both  the  Federal  and  New  York  State 
governments  will  take  a  role  in 
implementation  and  enforcement  of  the 
prohibition  in  the  two  drinking  water 
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intake  zones.  The  prohibition  will  take 
effect  one  hundred  and  twenty  (120) 
days  after  this  notice.  A  major  focus  of 
the  implementatioii  plan  for  this 
prohibiticm  will  be  public  education, 
specifically  boatw  ediication.  For  the 
purposes  of  boater  {understanding  and 
compliance,  it  is  worthwhile  to  note 
landmarks  which  approximate  the 
boundaries  of  the  drinking  water  intake 
zones,  which  are  ia  view  of  the  Hudson 
River  boater.  For  Zone  1,  the  Troy- 
Waterfbrd  Bridge  (120th  Street  Bridge) 
and  Lock  #2  are  visible  landmarks.  For 
Zone  2.  the  northern  border  is  at  the 
southern  end  of  Hdughtaling  Island.  The 
Newburgh-Beacon  Bridge,  which  is 
south  of  the  southctm  zone  border,  is  an 
obvious  landmark  for  the  southern  end 
of  Zone  2.  All  of  Z4ne  2  lies  between 
Houghtaling  Island  and  the  Newburgh- 
Beaccm  Bridge,  and  these  landmarics  are 
therefore  useful  markers  for  boaters. 

n.  Public  Cammants  and  Raaponae  to 
Most  Significant  Comments 

On  July  5. 1995,  EPA  noticed  the 
propoeed  regulation  in  the  Federal 
Ra^ster,  wfaidi  reflation  would 
establish  drinking  ivater  intakes  zones 
in  two  sections  of  tbe  Hudson  River. 
Upon  publication  ef  the  proposed 
regulation,  a  sixty  day  public  comment 
period  commenced  and  was  closed  on 
September  5, 1995.  During  the  commmt 
period,  two  public  |hearings  were  held  at 
the  following  locations: 

1.  August  9, 199$  at  the  offices  of  the 
NYSDEC  21  Southi  Putt  Comers  Road. 
New  Pahz,  New  Yc/rk  from  6:30  p.m.  to 
8:30  p.m. 

2.  August  10, 19f5  at  the  Town  of 
Waterf(ml  Civic  Center,  35  Third  Street, 
Watarford.  New  Yqrk  from  6:30  p.m.  to 
8:30  p.m.  | 

Wntten  and/or  ctal  statements  were 
received  by  six  individtials.  One 
individiial  represented  the  association 
of  towboat  operators.  Another 
individual  represented  the  shipping 
operations  for  a  nurior  petroleum 
company.  Two  individuals  represented 
two  citizens  group  interested  in  the 
Hudson  River.  The  comments  of  each 
individual  are  suminarized  and 
responded  to  below: 

Comment  1:  One  individual  asserted 
that  the  proposed  rule  goes  beyond  the 
proscriptions  [sic]  of  the  U.S.  Coast 
Guard  by  efiisctivefy  mandating  that 
commercial  vessels  which  operate  on 
the  Hudson  Rivw  ipstall  a  Type  III 
marine  sanitation  device  (MSD).  She 
contended  further  that  while  Section 
312(f)(4)(B)  of  the  Clean  Water  Act 
(CWA)  permits  the  establishment  of  a 
"no  discharge  zona"  once  a  state 
submits  an  application  to  EPA.  the 
statute  does  not  lii^it  the  options  which 


may  be  considered  nor  empower  EPA  to 
contravene  federal  regulations 
promulgated  by  the  U.S.  Coast  Guard 
which  address  MSDs  aboard  vessels. 
The  individual  argued  that  the  proposed 
rule  "oversteps  the  bounds  of 
established  intematicHial  and  domestic 
statutes  related  to  the  discharge  of 
sewage." 

Response  1:  Section  312  of  the  CWA 
requires  the  Administrator,  in 
conjunction  with  the  U.S.  Coast  Guard, 
to  promidgate  performance  standards 
for  MSDs  and  requires  the  U.S.  Coast 
Guard  to  promulgate  regulations 
governing  the  design,  construction, 
installation  and  operation  of  MSDs. 
Section  312(f)(4)(B)  of  the  CWA, 
however,  addresses  an  issue  other  than 
performance  standards,  design, 
construction,  installation  or  operaticm  of 
MSDs.  This  subsection  of  the  CWA 
provides  that  "(u]pon  application  by  a 
State,  the  Administrator  shall,  by 
regulation,  establish  a  drinking  water 
intake  zone  in  any  waters  within  such 
State  and  prohibit  the  discharge  of 
sewage  from  vessels  within  that  zone." 
The  rule,  which  designates  two  drinking 
water  intake  zcmes,  is,  therefore,  not 
inconsistent  with  Coast  Guard 
regulation  and  is  consistent  with  the 
CWA.  The  comment  concerning 
international  agreements  and  statutes  is 
non-specific  and  as  such  cannot  be 
addressed;  moreover^  the  Hudson  River 
is  considered  domestic  watere. 

Comment  2:  The  individual 
maintained  that  by  proposing  to 
"prohibit  the  discharge  of  treated 
sewage,  vessels  with  Type  II  MSDs  will 
be  rendered  non-operational  in  the 
winter  months  and  only  operational  at 
other  times  of  the  year." 

Response  2:  EPA  maintains  that  vessel 
operates  may  operate  in  compliance 
with  the  no  discuiarge  requirements  by 
utilizing  p>ermanently-installed  Type  m 
systems;  using  portable  Type  III 
systems;  or  by  discharging  treated  waste 
outside  the  z(me.  However,  EPA 
acknowledges  that  certain 
circumstances  (e.g.  winter  operation  in 
Zone  2)  could  preclude  the  "discharge 
outside  the  zone"  option  for  certain 
vessels.  In  these  circumstances,  vessel 
owners  may  find  it  necessary  to  use 
either  permanent  or  portable  Type  III 
systems.  In  response  to  the  concern 
^>out  complying  with  no  discharge 
requirements  during  winter  months 
without  retrofitting  with  a  permanent 
Type  in  system.  EPA  is  delaying  the 
effective  date  of  the  rule  to  120  days 
after  final  notice.  This  change  will  allow 
additional  time  to  retrofit  and  will  allow 
operatora  additional  time  to  plan  for  the 
more  challenging  winter  operational 
period. 


Comment  3:  The  two  alternatives 
ofiisred  to  vessel  ownere  with  Type  II 
MSDs  is  to  either  install  a  Type  m  MSD 
or  discharge  treated  sewage  outside  the 
no  discharge  zones.  An  individual 
argued  that  the  off-loading  of  sewage  at 
a  pump-out  station  located  in  the  no 
discharge  zone  is  not  a  viable  option  for 
some  vessel  operators  given  the  physical 
dimensions,  geographic  location  and 
depth  of  water  at  many  of  the  pump-out 
facilities  on  the  Hudson  River. 

Response  3:  Many  vessel  ownere 
ciirrently  operating  on  the  Hudson  Rivor 
use  Type  HI  MSDs  and  are  off-loading 
sewage.  The  &ct  that  these  vessels 
commonly  off-load  sewage  demonstrates 
that  this  is  a  viable  alternative  for  many 
other  vessel  operators,  as  well.  While 
applications  made  pursiumt  to  section 
312(f)(3)  of  the  CWA  must  show  that 
adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  are  reasonably  available,  this  is 
not  a  critoion  for  applications  or 
determinations  made  pursuant  to 
section  312(f)(4)(B)  of  the  CWA. 

Comment  4:  Odb  individual  declared 
that  the  proposed  regulation  will  have  a 
detrimental  operaticmal  and  economic 
impact  on  commercial  vessels  which 
have  a  Type  D  marine  sanitation  device 
on-board.  She  criticized  that  the 
proposed  rule  characterizes  the  costs 
associated  with  the  purcljase  of  Type  in 
marine  sanitation  devices  as  "noinhial" 
and  explained  that  the  actual  cost 
associated  with  the  purchase  and 
installation  of  a  holding  tank  aboard  a 
tu^KMt  can  be  tens  of  thousands  of 
dollara  depending  upon  the 
configuration  of  the  vessel.  She 
concluded  that  the  installation  and 
utilization  of  a  Type  m  MSD  is  not  a 
viable  alternative  for  many  tug/barge 
imits  tranroorting  petroleiun  products     - 
on  the  Hu<uon  River. 

Response  4:  Retrofitting  is  not  the 
only  option  available  and  some  vessel 
ovmera  will  choose  not  to  retrofit,  but 
will  use  portable  toilets  or  discharge 
outside  the  zones  instead.  EPA, 
however,  recognizes  that  some  vessels 
will  retrofit  with  a  Type  m  MSD  to 
comply  with  the  regulation  and  that 
there  will  be  a  cost  associated  with^ 
retrofitting.  EPA — s  original  cost 
estimates  were  based  on  equipment 
costs  and  did  not  include  installation 
costs.  The  individual  points  out  that 
cost  estimates  should  include 
installation  of  the  equipment  as  well  as 
the  purchase  price  of  the  equipment 
During  the  pid)lic  hearing  on  August  9, 
1995,  an  individual  stated  that  the  cost 
to  retrofit  would  be  between  $10,000 
and  $75,000  and  impact  100  tugboats 
and  40  to  75  barges  (a  total  of  140  to  175 
vessels).  Employing  the  numbera 
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provided  by  the  industry  representative, 
the  most  expensive  estimates  would 
result  in  costs  of  approximately  $13 
million  to  the  industry.  This  dollar 
amoimt  is  well  below  the  $100  million 
aimual  cost  ceiling  imposed  by  Congress 
in  the  Unfunded  Mandates  Reform  Act 
of  1995,  which  amoimt  can  be  used  as 
a  guide  in  determining  what  is,  in  the 
view  of  Congress,  a  substantial  cost. 

Comment  5:  One  person  commented 
that  the  second  alternative  outlined  in 
the  proposed  rulemaking  is  for  vessels 
with  a  Type  n  MSD  to  simply  treat  and 
discharge  the  sewage  outside  the  no 
discharge  zone.  She  stated  that  the  fact 
that  EPA  and  DEC  are  suggesting  that 
vessels  discharge  outside  the  proposed 
sixty-eight  mile  no  discharge  zone  is 
disingenuous. 

Response  5:  Vessels  which  discharge 
treated  sewage  outside  of  the  drinking 
water  intakes  zones  are  in  compliance 
with  the  regulation.  This  rule, 
promulgated  to  protect  specific  drinking 
water  intakes,  regulates  discharges 
inside  the  delineated  zones  as  a  means 
of  protecting  these  intakes  and  does  not 
attempt  to  control  the  discharge  or 
prohibit  the  discharge  of  treated  sewage 
outside  the  zones. 

Comment  6:  One  individual 
speculated  that  the  entire  Hudson  River 
would  soon  be  designated  as  a  no 
discharge  zone.  She  made  this 
speculation  because  based  on  her 
information  and  belief,  the  southern 
segment  of  Zone  2,  from  Esopus  Island 
to  Chelsea,  New  York  also  has  drinking 
water  intake  valves  with  the  cumulative 
capacity  of  127  millions  gallons  per  day. 

Response  6:  To  date,  no  other 
apphcations  have  been  made  by  ~ 
NYSDEC  or  discussed  with  EPA.  EPA 
will  act  on  the  facts  before  it  and  will 
not  act  on  mere  speculation. 

With  regard  to  the  Chelsea  water 
intake,  that  intake  is  included  in  Zone 
2,  which  is  boimded  on  the  south  by  the 
Village  of  Roseton  on  the  western  shore 
and  on  the  north  by  the  southern  end  of 
Houghtaling  Island.  This  zone  is 
classified  in  6  NYCRR  as  two  segments, 
both  Class  A.  The  northern  segment, 
which  stretches  fit)m  the  southern  end 
of  Houghtaling  Island  (at  light  #72)  to 
the  southern  end  of  Esopus  Island  (at 
Ught  #28).  The  southern  segment  of 
Zone  2  stretches  from  the  southern  end 
of  Esopus  Island  (at  light  #28)  to  the  line 
formed  by  Roseton  on  the  west  shore 
and  Low  Point  on  the  east  shore  in  the 
vicinity  of  Chelsea,  New  York. 

Comment  7:  An  individual  questioned 
the  beneficial  results  of  designated  no 
discharge  zones  if  the  Hudson  River 
continues  to  be  contaminated  by 
combined  sewer  outfalls  and  storm 
water  run-off. 


Response  7:  The  prohibition  of  the 
discharge  of  vessel  sewage  from  MSDs 
is  not  the  only  NYSDEC  program  to 
protect  the  drinking  water  sources  of 
several  communities  and  to  improve  the 
water  quaUty  in  the  Hudson  River. 
There  are  programs  in  place  to  reduce 
and  better  manage  the  discharge  of 
storm  water  and  non-point  pollution. 
Combined  sewer  overflows  are  regulated 
through  the  NYSDEC  State  Pollutant 
Discharge  EUmination  System 
permitting  program.  This  final  rule  is  in 
addition  to  programs  already  in  place 
and  will  serve  to  enhance  the  Hudson 
River  water  quality. 

Comment  8:  Another  individual 
representing  a  shipping  operations  for  a 
major  petroleum  company  provided  a 
letter  that  reiterated  the  comments 
submitted  by  the  association 
representing  the  tow  boat  industry.  See 
comments  and  responses  1  through  7. 

Comment  9:  An  individual  entered  an 
oral  statement  into  the  record  at  the 
public  hearing  held  on  August  10, 1995. 
This  individual  expressed  his  support  of 
the  regulation.  He  also  stated  that  EPA 
should  consider  regulations  which 
parallel  the  Lake  Champlain  regulations 
which  require  that  all  vessels  with  a 
marine  toilet  on-board  must  be 
equipped  with  a  holding  tank. 

Response  9:  EPA  acknowledges  this 
support  for  the  proposal.  With  regard  to 
mandating  installation  of  holding  tanks, 
EPA  does  not  have  the  authority  to 
prescribe  the  method  of  compliance 
with  the  rule.  EPA  expects  to  address 
operational  procediu^s  in  the 
implementation  plan  which  is  to  be 
developed  following  promulgation. 

Comment  10:  This  mdividual  also 
named  four  Class  A  water  segments  (a 
30-mile  stretch  in  the  Mohawk  River, 
the  Seneca  River,  Cayuga  Lake  and 
Seneca  Lake)  as  classified  by  NYSDEC 
which  are  navigable  and  not  among  the 
waters  which  are  no  discharge  zones. 
These  are  waters  which  he  feels  need  to 
be  designated  as  no  discharge  zones.  He 
recognized  that  EPA  could  not  act  on 
this  suggestion  unless  NYSDEC  applied 
for  such  designation. 

Response  10:  No  response  needed. 

Comment  1 1 :  Another  individual 
commented  during  the  pubUc  hearing 
on  August  10, 1995  that  he  wondered 
what  part  of  the  Mohawk  River  served 
as  the  southern  boundary  of  Zone  1.  He 
recommended  that  the  Green  Island- 
Troy  dam  be  designated  as  the  landmark 
for  the  southern  boundary.  He  also 
stated  his  support  for  the  regulation. 

Response  1 1 :  EPA  concxu^  that  the 
description  in  the  proposed  rule  is 
ambiguous  and  needs  clarification.  The 
final  rule  will  clarify  that  the  southern 
border  of  Zone  1  is  the  northernmost 


confluence  of  the  Mohawk  River  with 
the  Hudson  River;  the  Troy-Waterford 
Bridge  (126th  Street  Bridge)  will  serve 
as  the  line  delineating  the  southern 
boundary  of  Zone  1.  The  confluence  is 
not  a  landmark  which  is  readily 
apparent  to  a  vessel  operator  on  the 
water.  The  Troy-Waterford  Bridge 
(126th  Street  Bridge)  will  serve  as  a 
landmark  which  is  easily  recognized  by 
an  operator  on  the  water.  EPA  considers 
this  clarification  to  be  a  minor 
modification  which  results  in  the 
boundary  line  being  moved 
approximately  3—4  city  blocks  to  the 
north  of  the  original  boundary.  Upon 
reevaluation  of  all  the  boundary 
delineations,  EPA  discovered  that  the 
description  of  the  southern  boundary  to 
Zone  2  may  not  be  easily  understood  by 
the  pubUc.  The  final  regulation  will  add 
the  phrase  "in  the  vicinity  of  Chelsea." 

Comment  12:  A  citizens  group 
through  its  representative  stated  its 
support  for  the  regulation  in  a  letter 
dated  August  25, 1995. 

Response  12:  EPA  acknowledges  this 
support  for  this  proposal. 

Comment  13:  Another  representative 
of  a  citizens  group  provided  a  comment 
on  September  27, 1995,  after  the  pubUc 
comment  period  closed.  The  comment 
stated  support  for  the  proposed  rule. 

Response  13:  No  response  required. 

m.  Compliance  with  Other  Acts  and 
Orders 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  significant  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order.  It 
has  been  determined  that  this  rule  is  not 
a  "significant  regulatory  action"  imder 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  6501  et  seq., 
whenever  an  agency  is  developing 
regulations,  it  must  prepare  and  make 
available  for  public  comment  the  impact 
of  the  regulations  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
A  regulatory  flexibility  analysis  is  not 
required  if  the  head  of  the  agency 
certifies  that  the  rule  will  not  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
EPA  policy  dictates  that  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
be  prepared  if  the  action  will  have  any 
effect  on  any  small  entity.  An 
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abbreviated  IRFA  ctm  be  prepared 
depending  on  the  severity  of  the 
economic  impact  a^d  the  relevant 
statute's  allowancejof  alternatives. 

The  Agency  has  prepared  an  IRFA  for 
this  final  rule.  In  summary,  the  IRFA 
describes  that  a  prdhibiticm  of  vessel 
sewage  discharge  vk  these  two  zones 
will  apply  to  any  cemmerdal  or 
recreational  vessel  With  on-board  toilet 
facilities  that  navigates  the  Hudson 
River  in  the  descril^  areas.  Only 
commercial  vessela  are  considered  small 
entities  with  respet^t  to  the  Regulatory 
Flexibility  Act.  All  Ivessels  are  already 
subject  to  the  EPA  ifarine  Sanitation 
Device  Standards  at  40  CFR  Part  140 
and  the  U.S.  G>ast  Guard  Marine 
Sanitation  Device  Standards  at  33  CFR 
Part  159.  These  standards  prohibit  the 
overboerd  discharge  of  vessel  sewage  in 
any  freshwater  lakab^,  freshwater 
reservoirs,  or  other  freshwater 
impoundments  whose  inlet  or  outlet  is 
such  as  to  prevent  the  ingress  or  egress 
by  vessel  traffic  subject  to  this 
regulatimi,  or  in  rivisrs  not  capable  of 
bebig  navigated.  (40  CFR  140.3).  In 
other  waters,  including  the  Hudson 
River,  vessels  with  iDn-board  toilets  shall 
have  U.S.  Coast  Gufrd  certified  marine 
sanitation  devices  ikrhich  either  retain 
sewage  or  treat  sewfage  to  the  applicable 
standards.  There  ai^  three  types  of 
marine  sanitation  cfevices  certified  by 
the  U.S.  Coast  Guard.  Type  I  and  Type 
n  devices  are  both  flow-through  devices 
that  treat  sewage  through  maceration 
and  disinfection.  Type  m  devices  are 
holding  tanks.  Vesfl|»l  sewage  is  held  in 
tanks  until  it  can  b^  properly  disposed 
of  at  a  pump-out  fa^lity,  or  it  may  be 
discharged  untreated  outside  of  U.S. 
territorial  waters.  Most  Type  in  devices 
are  equipped  with  a  discharge  option,  in 
the  form  of  a  Y-valve,  which  allows  the 
boater  to  discharge  the  sewage  directly 
overtxMrd,  which  i4  legal  only  outside 
of  U.S.  territorial  waters.  Since  the 
Hudson  River  is  a  U-S.  territorial  water, 
the  discharge  of  untreated  vessel  sewage 
is  prohibited  imderthe  existing 
regulations.  Today '>  rule,  therefore,  will 
not  change  the  lega)  requirements  for 
boats  with  Type  01  devices. 
Consequently,  the  only  small  entities 
affected  by  this  rule  will  be  commercial 
boats  with  on-board  toilets  with  a  Type 
I  or  II  marine  sanitation  device  which 
use  these  approximlately  68  miles  of  the 
Hudson  River.  The  rule  will  affect  these 
vessels  by  requiring  retention  and 
pump-out  of  their  sewage,  or  discharge 
outside  of  the  designated  zones.  This 
rule  requires  no  reporting  or  record 
keeping  activity  on  (the  part  of  small 
entities.  Because  o^the  cost  associated 
with  purchase  of  p<irtable  Type  III 


devices  and  use  of  pump-out  facilities, 
and  the  option  to  discharge  sewage  in 
accordance  with  Federal  standards 
outside  of  the  zones,  this  final  rule 
imposes  no  significant  eomomic  impact 
on  a  substantial  number  of  small 
entities. 

As  menticmed  above,  NYSDEC 
submitted  the  appUcation  for  these 
Drinking  Water  Intake  Zones  under 
Section  312(f)  of  the  Qean  Water  Act— 
the  section  that  sets  national  standards 
for  discharges  of  vessel  sewage  and 
prohibits  the  states  or  poUtical 
subdivision  thereof  from  adopting  or 
enforcing  any  other  regulation  or 
standard  for  vessel  sewage  discharges. 
There  are  several  exceptions  to  this 
prohibition.  Section  312(f)(4)(B)  is  one 
of  these  exceptions.  This  section  %vas 
added  to  the  Clean  Water  Act  in  1977 
in  order  to  provide  the  states  with  ah 
opportvinity  to  have  a  more  stringent 
standard  (i.e.,  a  prohibition)  for  drinking 
water  intake  areas.  The  Act  states, 
"Upon  application  by  a  State,  the 
Administrator  shall,  by  regulation, 
estabhsh  a  drinking  water  intake  zone  in 
any  waters  within  such  State  and 
prohibit  the  discharge  of  sewage  from 
vessels  within  that  zone."  EPA  wishes 
to  correct  its  interpretation  of  CWA 
section  312(f)(4)(B),  as  stated  in  the 
preamble  of  the  proposed  rule  at  60  FR 
34942.  EPA  interprets  CWA  Section 
312(f)(4)(B)  to  give  EPA  discretion  upon 
application  by  a  state  to  establish  a 
drinking  water  intake  zone,  both  with 
respect  to  the  timing  of  EPA  action  on 
such  an  application  and  the  substance 
of  such  act\on.  There  is  no  mandatory 
duty  for  EPA  to  act  upon  such  an 
application,  as  the  CWA  specifies  no 
date  certain  for  such  action.  Further, 
EPA  interprets  the  requirement  for 
states  to  apply  to  EPA  for  the  flexibiUty 
to  promulgate  a  drinking  water  intake 
zone  different  from  that  applied  for,  if 
EPA  beUeves  thatTdifferent  zone  is 
warranted. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record 
keeping  burden  on  the  regulated 
community,  as  well  as  minimize  the 
cost  of  Federal  information  collection 
and  dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record  keeping  requirements  affecting 
10  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
and  Budget.  Since  today's  rule  would 
not  establish  or  modify  any  information 
and  record  keeping  requirements,  it  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act. 


D.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act). 
P.L.  104-4.  which  was  signed  into  law 
on  March  22. 1995.  EPA  generally  must 
prepare  a  written  statement  for  rules 
with  Federal  mandatets  that  may  result 
in  estimated  costs  to  State,  local,  and 
tribal^vemments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  required  for  EPA  rules, 
under  Section  205  of  the  Act  EPA  must 
idmtify  and  consider  alternatives, 
including  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
EPA  must  select  that  alternative,  unless 
the  Administrator  explains  in  the  final 
ruTe  why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
Secticm  203  of  the  Act  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
afiiected  small  governments,  giving  them 
meaningful  and  timely  input  in  the  ' 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  mid  advising  them 
on  compUance  with  die  regulatory 
requirements. 

EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  annuaUzed 
costs  of  $100  milhon  or  more  to  either 
State,  local,  and  tribal  governments  in 
the  aggregate,  or  to  the  private  sector. 
All  vessels  that  are  equipped  with 
marine  sanitation  devices  and  that 
navigate  the  Hudson  River  are  already 
subject  to  the  EPA  Marine  Sanitation 
Device  Standards  at  40  CFR  Part  140 
and  the  U.S.  Coast  Guard  Marine 
Sanitation  Device  Standards  at  33  CFR 
Part  159.  These  standards  prohibit  the 
overboard  discharge  of  untreated  vessel 
sewage  in  the  Hudson  River  and  require 
that  vessels  with  on-board  toilets  shall 
have  U.S.  Coast  Guard  certified  marine 
sanitation  devices  which  either  retain 
sewage  or  treat  sewage  to  the  applicable 
standards.  There  are  three  types  of 
marine  sanitation  devices  certified  by 
the  U.S.  Coast  Guard.  Only  those  vessels 
that  have  either  one  of  the  two  types  of 
certified  flow-through  devices  will  be 
affected  by  this  rule.  Those  vessels 
affected  by  this  rule  will  either  retain 
and  pump  out  treated  sewage  or 
discharge  outside  of  the  designated 
zones.  It  is  therefore  estimated  that  the 
annualized  costs  to  State,  local  and 
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tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  will  not  be  or 
exceed  $100  million.  Thus,  today's  rule 
is  not  subject  to  the  requirements  of 
Section  202  and  205  of  the  Act.  Because 
the  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments,  it 
also  is  not  subject  to  the  requirements 
of  Section  203  of  the  Act.  Small 
governments  are  subject  to  the  same 
requirements  as  other  entities  whose 
duties  result  from  this  rule  and  they 
have  the  same  abiUty  as  other  entities  to 
retain  and  pump  out  treated  sewage  or 
discharge  outside  of  the  designated 
zones. 

List  of  Subiects  in  40  CFR  Part  140 

Environmental  protection.  Sewage 
disposal.  Vessels. 

Dated:  December  5, 1995. 
Jeanne  M.  Fox, 
Regional  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  140  is  amended 
as  follows: 

PART140— {AMENDED] 

1.  The  authority  citation  for  Part  140 
continues  to  read  as  follows: 

Authority:  Sec.  312,  as  added  Oct.  18, 
1972.  Pub.  L  92-500.  Sec.  2.  86  Stat.  871. 
Interpret  or  apply  Sec.  312(b)(1),  33  U.S.C. 
1322(b)(1). 

2.  In  §  140.4  paragraph  (b)(1)  is 
amended  by  designating  the 
undesignated  text  after  the  colon  as 
paragraph  (b)(l)(i)  and  by  adding 
paragraph  (b)(l)(ii)  to  read  as  follows: 

§140.4    Compteta  prohibition. 


(b)  *  •  • 

(D*  *  * 

(ii)  Two  portions  of  the  Hudson  River 
in  New  York  State,  the  first  is  bounded 
by  an  east-west  line  through  the  most 
northern  confluence  of  the  Mohawk 
River  which  will  be  designated  by  the 
Troy-Waterford  Bridge  (126th  Street 
Bridge)  on  the  south  and  Lock  2  on  the 
north,  and  the  second  of  which  is 
bounded  on  the  north  by  the  southern 
end  of  Houghtaling  Island  and  on  the 
south  by  a  line  between  the  Village  of 
Roseton  on  the  western  shore  and  Low 
Point  on  the  eastern  shore  in  the 
vicinity  of  Chelsea,  as  described  in 
Items  2  and  3  of  6  NYCRR  Fart  858.4. 

(FR  Doc.  95-30406  Filed  12-12-95;  8:45  am] 
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40  CFR  Part  180 

PP  3F4222m2192:  FRL-4089-q 

RIN  207&-AB78 

Tebuconazole;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  fungicide 
tebuconazole  (a/p/ia-[2-(4- 
chlorophenyl)ethyl]-aip/ja-(l,l- 
dimethylethyl)-lH-l,2,4-triazole-l- 
ethanol)  in  or  on  the  raw  agricultural 
commodities  cherries  at  4.0  parts  per 
milhon  (ppm)  and  peaches  (includes 
nectarines)  at  1.0  ppm.  Miles,  Inc.  (now 
Bayer  Corp.)  submitted  a  petition 
pursuant  to  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA)  for  the  regulation 
to  estabUsh  these  maximum  permissible 
levels  for  residues  of  the  fungicide. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  November  22,  1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  3F4222/ 
R2192],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  Tolerance  Petition  Fees  and 
forwarded  to  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.  O.  Box  360277M, 
Pittsburgh.  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  PubUc 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202. 

A  copy  of  any  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  document  number  (PP  3F4222/ 


R2192J.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  onUne  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  foimd  below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch,  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  F*rotection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)-     , 
305-6226;  e-mail: 
welch.connie@.epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  August  17, 1995  (60 
FR  42885),  which  announced  that  Miles, 
Inc.,  Agricultural  Division  (formerly 
Mobay  Corp.,  Agricultural  Chemicals 
Division,  now  Bayer  Corp.),  P.O.  Box 
4913,  Kansas  Gty,  MO  64120-0013,  had 
submitted  pesticide  petition  (PP) 
3F4222  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  establish  a  tolerance  for 
residues  of  the  fungicide  tebuconazole 
(a7p/ja-(4-chlorophenyl)ethyll-aip/ia- 
(l,l-dimethylethyl)-lH-l,2,4-triazole-l- 
ethanol)  in  or  on  the  raw  agricultural 
commodities  cherries  at  4.0  parts  per 
milhon  (ppm)  and  peaches  (includes 
nectarines  per  40  CFR  180.1(h))  at  1.0 
ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing.  The 
scientific  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerance 
include: 

1.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  34.8 
milligrams  per  kilogram  of  body  weight 
per  day  (mg/kg  bw/day)  (400  ppm)  and 
a  lowest-effect-level  (LEL)  of  171.7  mg/ 
kg  bw/day  (1,680  ppm)  in  males,  based 
on  decreased  body  weight  gains  and 
histological  changes  in  the  adrenals.  For 
females,  the  NOEL  was  10.8  mg/kg  bw/ 
day  (100  ppm)  and  the  LEL  was  46.5 
mg/kg  bw/day  (400  ppm)  based  on 
decreased  body  weights,  decreased  body 
weight  gains,  and  histological  changes 
in  the  adrenals. 

2.  A  90-day  dog-feeding  study  with  a 
NOEL  of  200  ppm  (73.7  mg/kg  bw/day 
in  males  and  73.4  mg/kg  bw/day  in 
females)  and  an  LEL  of  1,000  ppm 
(368.3  mg/kg  bw/day  in  males  and  351.8 
mg/kg  bw/day  in  females).  The  LEL  was 
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based  on  decreases  in  mean  body 
vreights,  body  weigjbt  gains,  and  food 
consumption,  and  |n  increase  in  liver 
N^emethylase  activity. 

3.  A  1-year  dog  fiteding  study  with  a 
NOEL  of  1  mg/kg  blw/day  (40  ppm)  and 
an  LEL  of  5  mg/kg  bw/day  (200  ppm). 
based  on  lenticulait  and  corneal  <^city 
and  hepatic  toxicity  in  either  setx  (the 
current  Reference  Dose  was  determined 
based  on  this  study).  A  siibeequent  1- 
year  dog  feeding  study,  using  lower 
doaes  to  further  de0ne  the  NOEL  for 
tebuconazole,  defines  a  systemic  LOEL 
of  150  ppm  (baaed  on  adrenal  effects  in 
both  sexes)  and  a  systemic  NOEL  of  100 
ppm. 

4.  A  2-year  rat  chronic  fseding  study 
defined,  a  NOEL  oi  7.4  mg/kg  bw/day 
(100  ppm),  and  an  LEL  of  22.8  mg/kg 
bw/day  (300  ppm)  pased  on  body 
weight  depression,  decreased 
hemoglobin,  hematocrit,  MCV  and 
MCHC.  and  increased  liver  microsomal 
enzymes  in  fiemale^.  Tebuconazole  was 
not  oncogenic  at  the  dose  levels  tested 
(0, 100,  300,  and  1,000  ppm). 

5.  A  rat  oral  developmental  toxicity 
study  with  a  matedial  NOEL  of  30  mg/ 
kg  bw/day  and  an  EEL  of  60  mg/kg  bw/ 
day  based  on  elevation  of  abaohite  and 
relative  liver  weights.  For 
developmental  toxicity,  a  NOEL  of  30 
mg/kg  bw/day  and  an  LEL  of  60  mg/kg 
bw/day  was  determined,  baaed  on 
delayed  ossification  of  thoracic,  cervical 
and  sacral  vertebrae,  stemiun,  fore  and 
hind  limbs  and  increase  in 
supernumerary  ribs. 

6.  A  rabbit  oral  d^elopmental 
toxicity  study  with  <  a  maternal  NOEL  of 
30  mg/kg  bw/day  and  an  LEL  of  100  mg/ 
kg  bw/day  based  ott  depression  of  body 
weight  gains  and  food  consiunption.  A 
developmental  NO^L  of  30  mg/kg  bw/ 
day  and  an  LEL  of  100  mg/kg  bw/day 
were  based  on  increased  post- 
implantation  losses,  from  both  early  and 
late  resorptions  and  frank 
malformations  in  eight  fetuses  of  five 
litters. 

7.  A  mouse  oral  developmental 
toxicity  study  with,  a  maternal  NOEL  of 
10  mgA^g  bw/day  and  an  LEL  of  20  rag/ 
kg  bw/day  based  oa  a  supplementary 
study  indicating  reduction  in  hematocrit 
and  histological  changes  in  liver.  A 
developmental  NOEL  of  10  mg/kg  bw/ 
day  and  an  LEL  of  80  mg/kg  bw/day 
based  on  dose-dep#ndent  increases  in 
runts/dam  at  30  and  100  mg/kg  bw/day. 

8.  A  mouse  dennal  developmental 
toxicity  study  with'  a  maternal  NOEL  of 
30  mgA^  bw/day  and  an  LEL  of  60  mg/ 
kg  bw/day  based  o^  a  supplementary 
study  indicating  intreased  Uver 
microsomal  enzyines  and  histological 
changes  in  liver.  Tke  NOEL  for 
developmental  toxicity  in  the  dermal 


study  in  the  mouse  is  1,000  mg/kg  bw/ 
day,  the  highest  dose  tested  (FflTT). 

9.  A  two-generation  rat  reproduction 
study  with  a  dietary  maternal  NOEL  of 
15  mg/kg  bw/day  (300  ppm)  and  an  LEL 
of  50  mg/kg  bw/day  (1,000  ppm)  based 
on  depressed  body  weights,  increased 
spleen  hemosiderosis,  and  decreased 
liver  and  kidney  weights.  A 
reproductive  NOEL  of  15  mg/kg  bw/day 
(300  ppm)  and  an  LEL  of  50  mg/kg  bw/ 
day  (1,000  ppm)  were  based  on  neonatal 
birth  weight  depression. 

10.  An  Ames  mutagenesis  study  in 
Salmonella  that  showed  no 
mutagenicity  with  or  without  metabolic 
activation. 

11.  A  micronucleus  mutagenesis  assay 
study  in  mice  that  showed  no 
genotoxidty. 

12.  A  sister  chromatid  exchange 
mutagenesis  study  using  CHO  cells  that 
was  negative  at  dose  levels  4  to  30  ug/ 
mL  without  activation  or  15  to  120  ug/ 
mL  with  activation. 

13.  An  unscheduled  DNA  synthesis 
(UDS)  study  that  was  negative  for  UDS 
in  rat  hepatocytes. 

Additionally,  a  mouse  oncogenicity 
study  at  dietary  levels  of  0,  20,  60,  and 
80  ppm  for  21  months  did  not  reveal 
any  oncogenic  effect  for  tebuconazole  at 
any  dose  tested.  Because  the  maximum- 
tolerated-dose  (MTD)  was  not  reached 
in  this  study,  the  study  was  classified  as 
supplementary.  A  followup  mouse 
study  at  higher  doses  (0,  500,  and  1,500 
ppm  in  the  diet),  with  an  MTD  at  500 
ppm,  revealed  statistically  significant 
incidences  of  hepatocelliUar  adenomas 
and  carcinomas  in  males  and 
carcinomas  in  females.  The  initial  and 
followup  studies,  together  with 
supplementary  data  submitted  by  Miles, 
Inc.,  were  classified  as  core  TniTiimntn. 

The  Office  of  Pesticide  Programs' 
Health  Effects  Division's 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  has  classified  tebuconazole  as  a 
Group  C  carcinogen  (possible  hiunan 
carcinogen).  This  classification  is  based 
on  the  Agency's  "Guidelines  for 
Carcinogen  Risk  Assessment"  published 
in  the  Federal  Register  of  September  24, 
1986  (51  FR  33992).  The  Agency  has 
chosen  to  use  the  reference  dose 
calciilations  to  estimate  human  dietary 
risk  from  tebuconazole  residues.  The 
decision  supporting  classification  of 
tebuconazole  as  a  possible  carcinogen 
(Group  C)  rather  than  a  probable 
carcinogen  (Group  B)  was  primarily 
based  on  the  statistically  significant 
increase  in  the  incidence  of 
hepatocellular  adenomas,  carcinomas, 
and  combined  adenomas/carcinomas  in 
both  sexes  of  NMRI  mice  both  by 
positive  trend  and  pairwise  comparison 
at  the  HDT,  and  the  structiiral 


correlation  with  at  least  six  other  related 
triazole  pesticides  that  produce  liver 
tiunors. 

The  Reference  Dose  (RfD)  is 
established  at  0.01  mg/kg  of  body 
weight  (bwt)/day,  based  on  a  no- 
observed-effect  level  (NOEL)  of  1.00  mg/ 
kg  bwt/day  and  an  imcertainty  factor  of 
100.  The  NOEL  is  based  on  a  1-year  dog- 
feeding  study  that  demonstrated 
lenticular  and  corneal  opacity  and 
hepatic  toxicity  as  an  endpoint  efiiect.  A 
chronic  exposure  analysis  was 
performed  using  tolerance  level  residues 
and  100  percent  crop-treated 
information  to  estimate  the  Theoretical 
Maximum  Residue  Contribution 
(TKQIC)  for  the  general  population  and 
22  subgroups. 

The  Theoretical  Maximum  Residue 
Contribution.(TMRC)  bvm  the 
published  uses  is  estimated  at  0.000008 
mg/kg  bwt/day  and  utilizes  0.075%  of 
the  RfiD  for  the  general  population  of  the 
lower  48  States.  The  proposed  use  on 
peaches,  cherries,  and  necatrines 
contributes  0.000377  mg/kg  bwt/day 
(3.8%  of  the  RfD)  which  raises  the 
TMRC  to  0.000385  mg/kg  bwt/day  or 
3.9%  of  the  RfD. 

The  TMRC  for  the  most  highly 
exposed  subgroup,  nonnursing  infants 
(less  than  1-year  old)  is  0.000003  mg/kg 
bwt/day  which  represents  0.03%  of  the 
RfD.  The  proposed  use  on  peaches, 
cherries,  and  nectarines  for  nonniusing 
infants  (less  than  1-year  old)  raises  the 
TMRC  to  0.002525  or  25.3%  of  the  RfD. 

The  natiu«  of  the  residue  in  cherries, 
peaches,  and  nectarines  is  adequately 
understood.  An  adequate  analytical 
method  using  gas  chromatography  is 
available  for  enforcement  purposes. 

The  enforcement  methodology  has 
been  submitted  to  the  Food  and  Drug 
Administration  for  publication  in  the 
Pesticide  Analytical  Manual,  Volume  II 
(PAM  U).  Because  of  the  long  lead  time 
for  publication  of  the  method  in  PAM  n, 
the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Response  and  Program  Resources 
Branch,  Field  Operaticms  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  nimiber: 
Rm.  1132.  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
5232. 

There  is  no  reasonable  expectation 
that  secondary  residues  will  occur  in 
milk,  eggs,  or  meat  of  livestock  and 
poultry  since  there  are  no  livestock  feed 
items  associated  with  this  action. 
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There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
pubUcation  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  widi  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OP?  docket 
for  this  ndemaldng.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  (PP 
3F4222/R2192]  (including  conunents 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  conunents,  which 
does  not  include  any  information 
claimed  as  (CBI),  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Enviromnental 
Protection  Agency,  Crjrstal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 


Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  conunents  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
dociunent. 

Under  Executive  Order  12866,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  This  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12866. 

Under  the  R^ulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  regulations  establishing  new 
tolerances  or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Fed«-al  Register  of  May  4, 1981  (46 
FR  24950). 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  22, 1995. 

St^hen  L.  Johnson, 

Director,  Hegistration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.474,  by  amending  the  table 
therein  by  adding  and  alphabetically 
inserting  new  entries  for  cherries  and 
peaches  (includes  nectarines),  to  read  as 
follows: 


$18a474   Tabuconazte  (alpha-[2-<4- 
chloroplMny1)-ethyl]-atpha>(l  ,1- 
dimethyt«ttiyt)-1H-1.2.4-triazol«);  tolerances 
for  residues. 


Commodity 

Parts  per 
milbofi 

•  •              •             • 
Cherries  » 

•  •             •             • 

Peaches  (ifx^ludes  necatnnes)  . 

•  •             •             « 

• 
4X) 

• 

1.0 

• 

IFR  Doc.  95-29986  Filed  12-12-95 

;  8:45  am) 

40  CFR  Part  180 

[PP  5E454WR2186;  FRL-4M&-7] 

mN2070-AB7t 

a- Alkyl(C2 1 -C7 1  )-fa>-Hydroxypoty 
(Oxyelhytane);  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  document  exempts  a- 
alky  1(C2 1 -C7 1  )-(i)-hydroxypoly 
(oxyethylene)  from  the  requirement  of  a 
tolerance  when  used  at  levels  not  to 
exceed  10%  as  a  wetting  agent  or 
granule  coating  in  pesticide 
formulations.  Petrolite  Corp.  requested 
this  regulation  ujider  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA). 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  13, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docimient  control  number,  (PP  5E4540/ 
R21861.  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washii^on,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
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1921  Jefferson  Davi^  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objectidns  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.ep4.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file 'format.  All  copies 
of  objections  and  hearing  requests  in 
electnmic  form  mutt  be  identified  by 
the  docket  number  {PP  5E4540/R2186]. 
^lo  Confidential  Bu4iness  Information 
(CBI)  should  be  subtnitted  through  e- 
maiL  Electronic  copies  of  objections  and 
hearing  requests  on  ithis  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  docunent. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Amelia  M.  Aderto,  Registration 
Support  Branch,  Registration  Division' 
(7505W),  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
IX  20460.  Office  totation  and  telephone 
number:  6th  Floor.  2800  Crystal  Drive, 
North  Tower,  Arlington.  VA  22202, 
(7031-308-8375;  e-n«dl: 
acierto.amelia€tepa^iail.epa,gov. 
SUPPI^»ITARY  mFqflMATION:  In  the 
Federal  Rogistar  of  September  29, 1995 
(60  FR  50514),-EPA  {issued  a  proposed 
rule  that  gave  notice  that  the  Petrolite 
Corp..  Polymers  Division,  6910  East 
14th  St,  Tulsa,  OK  r4112,  had 
submitted  pesticidej  petition  (PP) 
5E4540  to  EPA  reqiiesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  FFDCA,  21  U.S.C.  346a(e), 
amend  40  CFR  180.1001(d)  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  a-alkyl 
(C2i-C7i}-<i>-hydrox^9oly  (oxyethylene) 
when  used  at  levels  not  to  exceed  10% 
as  a  wetting  agent  or  granule  coating  in 
pesticide  formulations  applied  to 
growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredieiits  (except  when  they  have  a 
pestiddal  efficacy  qf  their  own): 
solvents  such  as  aldohols  and 
hydrocarbons:  sur^ctants  such  as 
polyoxyethylene  polymers  and  fatty 
adds:  carriers  such  as  clay  and 
diatomaceouse  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents:  propellents  In  aerosol 
dispensers;  microeitcapsulating  agents; 


and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  ot  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  jHoposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Cleik,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
Mdth  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.'  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  ot^ectionable-and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  is8ue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  simunary  of  any  evidence  reUed 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  Savor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justiiy 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  undw  docket  number  [PP 
5E4640/R2186]  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 


(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  (PP  5E4540/R21861, 
may  be  submitted  to  the  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St.,  SW.. 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-DocketAepamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the  .  . . 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  doctunent. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  plaimed  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
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rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 


List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  3, 1995. 

Stephm  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Proffams. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 


PART  180-(AMENOED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredient  entry,  to  read  as  follows: 

}  180.1001    Exemptions  from  the 
raqulramant  of  a  tolaranea. 


(d) 


*    * 


Inert  ingredient 


Limits 


Uses 


a-AlkyI  (C2i-C7i)-ci>-hydroxypoly  (oxyethyJene)  in  which 
the  po»y(oxyethyJene)  content  is  2  to  91  motes  and 
motocuiar  weight  range  from  390  to  5,0(x).. 


Not  to  exceed  10% Wetting  agent  or  granute  coating 


[FR  Doc  9S-29988  Filed  12-12-05;  8:45  am] 

BOXMOCOOE  86M-6e-F 

40  CFR  Part  180 

[PP  SE4464/R2185;  FRL-488S-^ 

RIN  2070-AB78 

Unuron;  Pesticide  Toierance 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action;  Final  rule. 

SUMMARY:  This  document  increases  the 
established  tolerance  for  residues  of  the 
herbicide  linuron  in  or  on  the  raw 
agricultural  commodity  asparagus.  The 
regulation  to  increase  the  maximiun 
permissible  level  for  residues  of  linuron 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-4)  pursuant  to  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA). 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  13, 1995. 
addresses:  Written  objections  and 
hearing  requests,  identified  by  the 
doctmient  control  number,  [PP  5E4464/ 
R21851,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Brandi,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 


filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
niunber  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [PP  5E4464/R21851. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  onUne  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Support  Branch,  Registration  Division 
(7505W),  Enviroiunental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  6th  Floor,  2800  Crystal  Drive, 


North  Tower,  Arlington,  VA  22202, 
(703)-308-8783;  e-mail: 
jamerson.hoyt@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  29, 1995 
(60  FR  50510),  EPA  issued  a  proposed 
rule  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
had  submitted  a  pesticide  petition  (PP 
5E4464)  to  EPA  on  behalf  of  the  IR-4 
Agricultural  Experiment  Stations  of 
California,  Indiana,  Michigan,  and  New 
Jersey.  The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  FFDCA,  21  U.S.C.  346a(e), 
amend  40  CFR  180.184  by  increasing 
the  established  tolerance  for  residues  of 
the  herbicide  liniutin  [3-(3,4- 
dichlorophenyl)-l-methoxy-l- 
methylureal  in  or  on  the  raw 
agricultural  commodity  asparagus  from 
3.0  parts  per  million  (ppm)  to  7.0  ppm. 
IR-4  proposed  the  increased  tolerance 
for  asparagus  in  response  to  the 
reregistration  eligibility  review  and 
decisions  on  the  pesticide  case  linuron, 
which  was  completed  by  EPA  on  April 
28,  1995.  The  Reregistration  Eligibility 
Decision  (RED)  requires  that  the 
established  tolerance  for  linuron  on 
asparagus  be  increased  to  7.0  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
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proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  theitol««noe  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  poson  adversely  afiected  by  this 
regulation  may,  wfthin  30  days  after 
publicaticm  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  reouest  a  hearing  with  the 
Hearing  Caerk.  at  tje  address  given 
above  (40  CFR  178i20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
sutnnitted  to  the  C^  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  piovisions  of  the 
regulation  deemediobjectionable  and  the 
grounds  for  the  obj^ons  (40  CFR 
178.25).  Each  obje<^on  must  be 
accompanied  by  this  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  fectiial  issue(s)  on 
which  a  hearing  is'tequested,  the 
requestor's  oontenfjioDS  on  such  issues, 
and  a  summary  of  $ny  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shovrs  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  ilest^lished.  resolve 
one  or  more  of  such  issues  in  fovor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fiscts  to  the 
ctmtrary;  and  resolution  of  the  £actual 
issue(s)  in  the  maittier  sought  by  the 
requestfw  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  hoefi  established  for  this 
rulemaking  under  docket  niunber  [PP 
5E4464/R2185}  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  t>aper  versicms  of 
electronic  comments,  which  does  not 
include  any  infomiation  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  pjn.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  a^d  Program  Resources 
Branch,  Field  Opeiatiims  Division 
(7506C),  Office  of  foeticide  Programs, 
Environmental  Pnjtecticn  Agency, 
Crystal  Mall  «2,  IfllZl  Jefferson  Davis 
Highway,  Arlii^oli,  VA. 

Written  c^jectiolts  and  hearing 
requests,  identified  by  the  document 
control  number  \¥f  5E4464/R2185], 
may  be  submitted  to  the  Hearing  Clerk 
(1900),  Enviroimit  ntal  Protection 
Agency,  Rm.  3708, 401  M  St.,  SW.. 
Washington,  DC  20460. 


A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket9Bpamail.epa.gov 

A  copy  of  electnmic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this  '•  :. 

rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into  - 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  secticm  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  eccmomy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  coimnunities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  98- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 


statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  rf  Sul^ects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  axnmodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  21. 1995. 

Ste|rii8D  L.  Johnwi, 

Director,  Re^stration  DMtion,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Antfiority:  21  U.S.C  346a  and  371. 

2.  In  §  180.184,  paragraph  (a)  is 
amended  in  the  table  therein  by  revising 
the  entry  for  asparagus,  to  read  as 
follows: . 

f180i184    Unuron;  tolewncee  for  resMuee. 

•        •        *        •        • 

(a)  •    •    • 


CommodKy 


Parts  per 


Asperagus 


7U) 


(FR  Doc  9S-29989  Filed  12-12-95;  8:45  am] 
SUJMO  OOOC  I 


40CFRPart180 

[PP  5F44e7/R2193;  FRL-489fr-q 

RIN2070-AB78 

NMm  Oil;  TolarBne*  Exwnptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  Tilis  rule  establishes  an 
exonption  from  the  requirement  of  a 
tolerance  for  residues  of  clarified 
hydrophobic  extract  of  neem  oil  when 
used  according  to  good  agricultural 
practice  as  a  broad-spectrum  fungicide/ 
insecticide/mitLdde  on  all  greenhouse 
and  terrestritd  food  crops.  A  request  for 
an  exemption  from  the  requirement  of  a 
tolerance  was  submitted  by  W.R  Grace 
Co.-Conn.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
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permissible  level  for  residues  of  this 
broad-spectrum  fungicide/insecticide/ 
mitidde  on  all  greenhouse  and 
terrestrial  food  crops  when  used 
according  to  good  agricultural  practice. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  December  13, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docimient  control  niunber,  (PP  5F4467/ 
R2193],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Branch,  Field 
Operations  Division  (7506C),  Office  of  , 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
Fees  accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburg^,  PA  15251. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (PP  5F4467/R21931. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  docimient. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Paul  Zubkoff,  Biopestiddes  and 
Pollution  Prevention  Division  (7501 W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
5th  Floor.  CS  #1,  2800  Crystal  Drive, 
Arlington,  VA  22202,  (703)-308-8694;  e- 
mail:  zubkoff.paul@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  September  29. 1995 


(60  FR  50582),  which  annoxmced  that 
W.R.  Grace  Co.-Conn..  7379  Route  32, 
Columbia,  MD  21044,  had  submitted  a 
pestidde  petition  (PP)  5F4467  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d]  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  use  of  clarified 
hydrophobic  extract  of  neem  oil  on  all 
greenhouse  and  terrestrial  food  crops 
when  used  according  to  good 
agricultural  practice.  There  were  no 
adverse  comments  or  requests  for 
referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing  of  PP  ^4467. 

Existing  Food  Clearances 

The  clarified  hydrophobic  extract  is 
prepared  from  the  crude  botanical 
extract  of  the  seed  kernels  of  the  neem 
tree,  Azadiracta  indica.  The 
constituents  of  clarified  hydrophobic 
extract  of  neem  oil  are  long-chain  fatty 
acids  and  glycerides.  Long-chain  fatty 
acids  and  glycerides  are  Generally 
Recognized  As  Safe  (GRAS)  for  use  in 
foods  by  the  U.S.  Food  and  Drug 
Administration  (FDA).  Under  title  21  of 
the  Code  of  Federal  Regulations  (CFR) 
(21  CFR  172.860),  oleic  acid  derived 
from  tall  oil  fatty  acids  (21  CFR 
172.862).  and  linoleic  add  (21  CFR 
184.1065),  glyceryl  monooleate  (21  CFR 
184.1323),  glyceryl  monostearate  (21 
CFR  184.1324).  and  mono-  and 
diglycerides  (21  CFR  184.1505)  are 
considered  as  GRAS. 

Natural  Occurrence 

Long-chain  fatty  acids  and  glycerides 
are  readily  synthesized  by  most  forms  of 
life  and  are  common  constituents  of 
human,  avian,  and  other  mammalian 
diets.  In  most  soil  and  aquatic 
environments,  these  constituents  of 
clarified  hydrophobic  extract  of  neem 
oil  would  be  readily  metabolized  by 
endemic  microbial  populations  and 
should  not  accumulate.  Because 
clarified  hydrophobic  extrad  of  neem 
oil  is  a  naturally  occurring  compound 
which  displays  a  nontoxic  mode  of 
action  to  the  target  pest,  the  Agency 
classified  the  active  ingredient  as  a 
biochemical  pesticide. 

Toxicology  Assessment 

All  studies  submitted  for  acute 
mammalian  toxicology  support  the 
registration  of  the  tedinical 
manufacturing  product  (Reg.  No.  11688- 
8)  and  the  end-use  product  for  use  on 
all  terrestrial  and  greenhouse  food 
crops.  Svunmarized  below  are  data  and 
information  for  the  registration  of 
clarified  hydrophobic  extract  of  neem 


oil.  EPA  has  examined  the  acute 
manunalian  toxicology  data  related  to 
human  health  submitted  for  clarified 
hydrophobic  extrad  of  neon  oiL  The 
mammalian  toxicology  data  for  clarified 
hydrophobic  extrad  of  neem  oil 
indicate  low  acute  toxicity  following  all 
routes  of  exposure.  With  the  exceptions 
of  the  primary  eye  irritation  study 
(toxidty  category  HI)  and  the  acute 
dermal  study  (toxidty  category  III),  all 
other  acute  studies  (oral,  dermal 
irritation,  and  inhalation  toxicity)  were 
classified  toxidty  category  IV.  Based  on 
the  results  from  the  sensitization  test 
(Buehler),  the  clarified  hydrophobic 
extrad  of  neem  oil  is  considered  to  be 
a  mild  (minimal)  contad  sensitizer.  In 
addition,  clarified  hydrophobic  extrad 
of  neem  oil  was  shown  not  to  be 
cytotoxic  or  mutagenic  via  the  Ames  test 
(Salmonella/reverse  mutation  assay). 
Fiuther  genotoxidty  tests  to  address 
structural  chromosomal  aberrations  and 
forward  mutations  have  been  waived 
based  on  the  known  composition  (fatty 
acids  and  glycerides)  and  GRAS  status 
of  the  technical  manufaduring  product 
(clarified  hydrophobic  extrad  of  neem 
oil.  the  lack  of  mammalian  and  avian 
toxicity,  and  the  negative  results 
observed  in  the  Ames  tests). 
Consequently,  at  levels  used  on  plants, 
human  exposure  is  expeded  to  be 
negligible  and  acute  toxidty  from  such 
exposure  is  not  expeded. 

Tolerance  exemptions  are  usually,  in 
part,  based  on  the  results  of  subchronic 
(90-day)  feeding  and  developmental 
toxicity  studies  submitted  to  support 
registration.  However,  these  studies 
were  waived  for  clarified  hydrophobic 
extrad  of  neem  oil  because  of  the  low 
demonstrated  acute  toxicity,  the  GRAS 
nature  of  the  naturally  occurring 
components  (saturated  fatty  adds  and 
glycerides)  of  the  active  pestiddal 
ingredient,  and  the  negligible  exposure 
to  humans  and  the  environment  owing 
to  the  low  use  rates.  Such  use  rates 
would  not  significantly  increase  dietary 
intake  over  routine  exposure  from 
general  consumption  of  fatty  acids  in 
foods.  Moreover,  the  Agency  knows  of 
no  reported  cases  of  adverse  effects  from 
exposure  to  low  amoimts  of  fatty  acids. 

Residue  Chemistry  Data 

Residue  chemistry  data  are  usually 
required  for  biochemical  pesticides  only 
if  Uie  submitted  mammalian  toxicology 
studies  indicate  that  additional  Tier  n  or 
Tier  III  toxicology  data  would  be 
required  as  specified  in  40  CFR 
158.165(e).  The  submitted  toxicology 
data  for  this  use  indicate  that  the 
product  is  of  low  mammalian  toxicity; 
it  has  natiually  occurring  components 
in  many  food  plants  and,  therefore,  it  is 


939SZf9dmwi  lagfatw  /  Vcrf.  60.  No.  239  /  Wedneg^y,  December  13.  1995  /  Rules  and  Regulations 


a  component  of  th^  nomal  human  diet. 
TherelorB,  Her  n  or  Tier  in  data  are  not 
reqidxed.  Baaed  oolthe  infoimation 
oonaiderBd.  the  Agincy  concludes  that 
the  eetehtiahmept  ^a  tolerance  for  the 
active  ingredieBt,  clarified  hjrdrophobic 
extract  of  neem  oil^  is  not  necessary  to 
protect  the  public  health  from  ftMO 
residues  soqpected  vom  the  use  of 
clarified  hydropholiic  extract  of  neem 
oiL  Since  this  rule  twtahlishes  an 
exemptirai  firom  thf  requirement  of  a 
toleruioe,  the  Ageilcy  has  omduded 
that  an  analytical  liethod  is  not 
required  for  enforotaient  purposes  for 
daiified  hjfdrophobic  extract  of  neem 
oU.  I 

Metabolism  I 

Qarified  hydroi^iobic  extract  of  neem 
oil  consists  of  natutally  occurring  fotty 
adds  and  glyoerides  that  are  considered 
CRAS  by  the  FDA.  The  oxidative 
degradatiao  of  fatty  adds  is  a  central 
metabolic  pathway  in  animals,  plants, 
and  microbes.  Glj^^erides  are  degraded 
into  glycsfol  and  fatty  adds  of  varying 
chain  lengths.  Glyderol  is  readily 
metaboli»d  <x  used  as  an  energy  source 
or  as  a  precursor  to  other  carbonydrates, 
lipids,  or  unino  adds.  Fatty  adds  are 
metabolixed  into  two-caibon  fragments 
through  a  sequence  of  mzyme-catalyzed 
reactions.  The  metabolic  products  are 
then  incorparated  Into  fats, 
carbohydrates,  and  amino  adds. 

Conclusion 

Based  oa  the  information  considered, 
the  Agency  condudes  that 
estabUsfament  of  a  tolerance  for  clarified 
hydrophobic  extract  of  neem  oil  (Reg. 
No.  11688-6)  is  not  necessary  to  proted 
the  public  health.  Therefore,  the 
exemption  from  tolerance  is  established 
as  set  forth  below. 

Any  person  edversely  affeded  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  £pe  written  objections 
to  the  regulation  aad  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  withithe  Hearing  Clerk 
should  be  submitt^  to  the  OPP  docket 
for  this  rule-making.  The  objections 
submitted  must  sp^fy  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  groimds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objettions  must  include  a 
statement  of  the  fattual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues. 


a  summary  of  any  evidence  relied  upon 
by  the  objedor  as  well  as  the  other 
materials  required  by  40  CFR  178.27.  A 
request  for  a  heering  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fad;  there  is  reasonable  possibility 
that  available  evidence  idoitified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  btita  to  the 
contrary;  and  resolution  of  the  factual 
i8sue(8)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  acticm  requested  (40  CFR  178.32). 

A  record  has  been  estabHaiiod  for  this 
rulemaking  imder  docket  number  (PP 
5F4467/R2193]  (induding  objections 
and  hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  induding 
printed,  paper  versions  of  eledrtmic 
comments,  which  does  not  indude  any 
infiannation  claimed  as  CBI.  is  available 
for  inspection  bom  8  aan.  to  4:30  pjn.. 
Monday  through  Friday.'exduding  legal 
holidays.  The  public  record  is  located  in 
Ebn.  1132  of  tlw  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pestidde  Programs.  Environmental 
Protection  Agency,  Crystal  Mall  *2. 
1921  JeKarson  Davis  Highway. 
Arlington.  VA. 

Written  dtjections  and  hearing 
requests,  identified  by  the  document 
control  number  (PP  5F4467/R2193]. 
may  be  submitted  to  the  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  3706. 401  M  St..  SW.. 
Washington.  DC  20460. 

A  copy  of  elednmic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-DocketOBpamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  spedal  charaders 
and  any  form  of  encryption. 

The  offidal  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
offidal  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  diredly  in  writing. 
The  offidal  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 


Under  Executive  Order  12866  (58  FR 
51735.  Odober  4, 1993).  the  Agency 
must  determine  whether  the  r^ulatory 
action  is  "significant"  and  therefore 
subjed  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  bnpad 
Analysis,  review  by  the  OCBce  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effad 
on  the  economy  of  $100  million  or 
more,  or  Adversely  and  materially 
affecting  a  sedor  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  1^  another  agmcy;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fises. 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  prindples  set  forth  in  this  Executive 
Order.  Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is  ^ 
therefore  nd  subjed  to  OMB  review. 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Ad  (Pub.  L.  96- 
354.  94  SUt.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  efbd  was  published  in 
tile  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  oTSiil^ects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiiral  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  30, 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  pari  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1161,  to  read  as  follows: 
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fiaOiliei    Clarffled  hydrophobic  extoaet  of 
neem  oU;  exemption  from  the  raqulfwnent 
of  a  tolefanoe. 

daiified  hydrophobic  extrad  of  neem 
oil  (Reg.  No.  11688-8)  is  exempt  from 
the  requirement  of  a  tolerance  on  all  raw 
agricultural  commodities  when  used  as 
a  botanical  fimgidde/insectidde/ 
mitidde. 

[FR  Doc.  95-29991  Filed  12-12-95;  8:45  am] 
sajsncooc 


40CFR  Part  180 
[PP8E3574m2166:  FRL-4973-81 
MN  2070nAB78 

TartNifoa;  PaaticMa  Tolerance 

agency:  Environmental  Protection 

Agency  (H>A). 

action:  Final  rule. 

SUtMARY:  This  doctunent  extends  the 
time-limited  tolerance  for  combined 
residues  of  the  insedidde/nematidde 
terbufos  and  its  cholinesterase- 
inhibiting  metabolites  in  or  on  the  raw 
agricultural  conunodity  (RAC)  green 
coffee  beans  for  an  adcfitional  2  years. 
American  Cyanamid  Co.  submitted  a 
petition  under  the  Fedmal  Food,  Drug 
and  Cosmetic  Ad  (FFDCA)  requesting 
the  regulation  to  establish  a  maximum 
permissible  level  for  combined  residues 
of  the  insecticide/nematidde  in  or  on 
the  commodity. 

EFFECTIVE  DATE:  This  regulation 
becomes  e^Bctive  December  13, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  nimiber,  [PP  8E3574/ 
R21651,  may  be  submitted  to:  Hearing 
Qerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Acooimting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
niunber  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pestidde  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  to 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  «2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 


may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  spedal  charaders  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfed  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [PP  8E3574/R  2165]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  in  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  A.  Forrest.  Produd 
Manager  (PM)  14.  Registration  Division 
(7505C).  Environmental  Protection 
Agency,  401  M  St.  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
mmiber:  Rm.  219,  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  (703)- 
305-6600;  e-mail: 
forrestrobertOepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  to  the 
Federal  Register  of  August  2. 1995  (60 
FR  39299),  EPA  issued  a  proposed  rule 
(FRL-4963-5)  that  gave  notice  that  the 
American  Cyanamid  Co.  had  submitted 
data  and  a  request  imder  the  FFDCA 
that  a  time-limited  tolerance  for 
residues  of  the  tosedidde/nematicide 
terbufos  on  coffee  beans  be  changed  to 
permanent  status.  The  Agency  proposed 
an  extension  of  the  time-limited 
tolerance  to  allow  it  to  complete  its  in- 
depth  reassessment  of  the  current 
established  tolerances  for  terbufos. 

The  following  comments  were 
received  from  the  petitioner,  American 
Cyanamid. 

1.  American  Cyanamid  believes  that 
smce  the  acceptance  of  the  new  rat 
metabolism  study  fulfills  the  condition 
of  the  time- limited  coffee  bean 
tolerance,  it  is  suffident  to  establish  the 
regulation  as  permanent,  regardless  of 
any  on-going  analysis  of  tolerances  for 
reregistration  purposes. 

2.  Additionally,  American  Cyanamid 
believes  that  "the  toxicological  end- 
pomt  of  a  no-observable-effed  level 
(NOEL)  based  upon  plasma 
diolinesterase  (ChE)  inhibition,  as 
mentioned  in  the  proposed  rule,  is  of 
equivocal  value  when  used  in  risk 
assesments"  and  that  "A  NOEL  based 
upon  alternative  tox  endpotots  such  as 
red  blood  cell  ChE  inhibition,  brain  ChE 
inhibition,  or  clinical  signs  would  be 


more  appropriately  used  to  establish 
reference  dose  for  regulatory  purposes." 

American  Cyanamid  has  requested  a 
reevaluation  of  plasma  choUneeterase  as 
a  suitable  endpomt 

The  Agency  acknowledges  that  the 
condition  upon  which  the  initial  time- 
limited  tolerance  was  based,  i.e.,  the 
lack  of  an  acceptable  gmdeline  rat 
metabolism  study,  has  now  been 
fuffiUed. 

However,  as  described  m  the 
proposed  rule  referenced  above,  the 
Agnicy  cuirentiy  has  concern  over  the 
potential  acute  dietary  risk  posed  by  the 
current  established  tolerances  based  on 
the  estimated  margins  of  exposure 
(MOE).  to  light  of  this  concern,  the 
Agency  believes  that  it  is  prudent  to 
limit  the  period  of  time  m  which  the 
coffee  bean  tolerance  is  m  effed 
pending  the  Agency  reassessment  of  the 
tolerances. 

The  Agency  will  take  American 
Cyanamid's  comments  relative  to  the 
toxicological  endpomt  mto 
consideration  m  its  reassessment  of  the 
established  tolerances. 

There  were  no  requests  for  referral  to 
an  advisory  committee  received  m 
response  to  the  proposed  rule. 

'nie  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  time-limited 
tolerance  will  proted  the  public  health. 
Therefore,  the  time-limited  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affeded  by  this 
regulation  may,  withm  30  days  after 
publication  of  this  document  m  the 
Federal  Reg^ter,  file  written  objections 
andJoT  request  a  hearing  with  the 
Hearmg  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  bearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  spedfy  the  provisions  of  the 
regulation  deemwl  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  bearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objedor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genmne  and  substantial  issue 
of  fad;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
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requestw  would,  if  eftablished,  resolve 
one  or  more  of  such  issues  in  Isvoref 
the  requestor,  taking  into  account 
uncoBtested  claims  qr  facts  to  the 
contrary;  and  resolution  of  the  factual 
issueis)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  nimiber  (PP 
8E3574/R2165]  (inclading  any 
objections  and  heaiiiig  requests 
submitted  electronic^Uy  as  described 
below).  A  piiblic  version  of  this  record, 
including  printed,  pdper  versions  of 
electronic  comments*  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rocnn  1132  of  the 
PuUic  Resptmse  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  OCBce  of  Pelade  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  «2. 1921  Jefferson  Davis 
Hii^way,  Arlington,  VA. 

Written  objections  ^d  hearing 
requests,  identified  b^the  doc\mi«it 
control  niunber  (PP  4E3574/R2165], 
may  be  submitted  to  the  Hearing  Qerk 
(1900),  Environmental  Protection 
Agency,  Rm.  3708,  4dl  M  St.,  SW., 
Washington,  IX:  20400. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket#BpainailjBpa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submited  as  an  ASCII  file 
avoiding  the  use  of  special  charact«s 
and  any  form  of  encryption. 

The  official  record  tor  this 
rulemaking,  as  well  ae  the  public 
version,  as  described^above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objectioi^  and  hearing 
requests  received  electronically  into 
printed,  paper  form  ap  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  inqjude  all  objedions  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document.  , 

Under  Executive  G^er  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "^gnificant 
regulatory  action"  asan  action  that  is 
lik^y  to  result  in  a  rule  (1)  having  an 


annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
refarred  to  as  "economically 
significant");  (2)  dreating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  (^ligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursiiant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  0MB  review. 

Piusuant  to  the  requirements  of  the 
Regulatory  Flexibili^  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  frt>m  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedxire. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  28, 199S. 

Stephen  L.  Johnaon, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-CAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AndMrity:  21  U.S.C  346a  and  371. 

2.  In  §  180.352,  by  revising  paragraph 
(b),  to  read  as  follows: 

f  180.362  TertMifos;  tolerances  for  reatduea. 

•        •        *        •        * 

(b)  A  time-limited  tolerance  to  expire 
December  15, 1997  is  established  for 
combined  residues  of  the  insecticide/ 
nematicide  terbiifos  (S-[[l,l- 
dimethyDthio]  methyl]  O.Odiethyl 
phosphorodithioate)  and  its 
cholinesterase-inhibiting  metabolites  in 


or  on  the  foUowing  raw  agricultural 
commodity: 


Commodny 


Parts  per 


Coffee  beans,  green^  ,.*.. 


0.06 


^There  are  no  U.S.  legiatrations  as  ot  Au- 
gust 2,  1995,  for  ttie  use  of  terlxifoe  on  tlw 
growing  crop,  coffee. 
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40CFRPart180 

[PP  5F4584m2190;  PRL-4M8^ 

RIN2070-AB78 

Imidacloprid;  Pesticide  TolerancM 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

i'  I 

SUMMARY:  This  rule  establishes  time- 
limited  tolerances  for  residues  of  the 
insecticide  l-[(6-chloro-3- 
pyridinyl)methyl}-N-nitro-2- 
imidazolidinimine  (also  known  as 
imidacloprid)  and  its  metabolites  in  or 
on  barley  forage,  straw,  and  grain  with 
an  expiration  date  of  3  years  after  its 
effective  date.  Gustafson,  Inc.,  submitted 
a  petition  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA)  that 
requested  this  regulation  to  establish 
these  maximum  permissible  levels  for 
residues  of  the  insecticide. 
EFFECTIVE  DATES:  This  efEsctive  date  of 
this  regulation  is  November  28, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
dociunent  control  number.  [PP  5F4584/ 
R2190].  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  dociunent  control 
number  and  submitted  to:  Public 
Response  and  Program  Resoiut:es 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending    . 


electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(PP  5F4584/R2190].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be  - 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards,  Jr.,  Product 
Manager  (PM)  19,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephcme  number: 
Rm.  207.  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6386;  e-mail: 
edwards.dennisOepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  in  the  Federal  Register 
of  November  2, 1994  (59  FR  54907), 
which  annoimced  that  Gustafson,  Inc., 
P.O.  Box  660065,  Dallas,  TX  75266- 
0065,  had  submitted  a  pesticide  petition 
(PP  4F4337)  to  amend  40  CFR  part  180 
by  establishing  a  regiilation  to  permit 
residues  of  the  insecticide  l-[6-chloro-3- 
pyridinyl)  methylj-N-nitro-2- 

imiHagnliHiniminft  in  Or  on  the  raw 

agriciiltural  commodities  wheat,  forage 
at  7.0  ppm,  wheat,  straw  at  0.3  ppm, 
wheat,  grain  at  0.1  ppm;  barley,  forage 
at  1.2  ppm,  barley,  straw  at  0.2  ppm, 
and  barley,  grain  at  0.1  ppm;  sorghum, 
forage  at  0.2  ppm,  sorghum,  straw  at  0.1 
ppm,  and  sorghum,  grain  at  0.1  ppm; 
and  beet,  sugar  (roots)  at  0.1  pm  and 
beets,  sugar  (tops)  at  0.1  ppm. 
Gusta&on,  Inc.,  later  withdrew  the 
proposed  sorghiun  tolerances  and 
resubmitted  them  in  a  separate  petition. 
On  June  15, 1995,  Gustafeon  amended 
this  petition  to  request  a  feed  additive 
tolerance  of  0.5  ppm  on  sugarbeets  and 
molasses.  (See  the  Federal  Register  of 
June  15, 1995  (60  FR  31467)). 

On  August  14, 1995,  GustaSson 
submitted  a  revised  Section  F  deleting 
barley  from  this  petition  and  stating  it 
would  be  resubmitted  in  a  separate 
petition.  EPA  issued  a  notice  in  the 
Federal  Register  of  October  25, 1995  (60 
FR  54691),  which  announced  that 
Gustasfson,  Inc.,  P.O.  Box  660065, 
Dallas,  TX  75266-0065,  had  submitted  a 
tolerance  petition  for  premitting 
residues  of  insecticide  imidacloprid  in 


or  the  raw  agriculture  commodites 
barley,  forage  at  1.5  ppm,  barley,  straw 
at  0.2  ppm,  and  barley,  grain  at  0.05 
ppm. 

These  tolerances  are  being  established 
as  3-year  time-limited  tolerances  to 
enable  Gusta&on  to  complete  additional 
residue  trials  and  present  a  final  report. 
On  June  2, 1994,  the  Agency  issued  a 
guidance  document  on  crop  residue 
trials.  Among  other  things,  this 
document  provided  guidance  on  the 
niunber  and  location  of  domestic  crop 
field  trials  for  establishment  of  pesticide 
residue  trials.  Based  on  this  guidance 
doaunent,  the  Agency  determined  that 
additional  field  trials  are  needed  for 
barley.  However,  the  Agency  does  not 
believe  that  this  data  will  significantly 
change  its  risk  assessment. 

All  relevant  materials  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
include: 

1.  A  three-generation  rat  reproduction 
study  with  a  no-observed-effect  level 
(NOEL)  of  100  ppm  (8  mg/kg/bwt);  rat 
and  rabbit  teratology  studies  were 
negative  at  doses  up  to  30  mg/kg/  bwt 
and  24  mgA;g/bwt,  respectively. 

2.  A  2-year  rat  feeding/carcinogenicity 
study  that  was  negative  for  carcinogenic 
effects  imder  the  conditions  of  the  study 
and  had  a  NOEL  of  100  ppm  (5.7  mg/ 
kg/bwt  in  males  and  7.6  mg/kg/bwt  in 
females)  for  noncarcinogenic  effects  that 
included  decreased  body  weight  gain  in 
females  at  300  ppm  and  increased 
thyroid  lesions  in  males  at  300  ppm  and 
females  at  900  ppm. 

3.  A  1-year  dog-feeding  study  with  a 
NOEL  of  1,250  ppm  (41/mg/kg/bwt). 

4.  A  2-year  mouse  carcinogenicity 
study  that  was  negative  for  carcinogenic 
effects  under  conditions  of  the  study 
and  that  had  a  NOEL  of  1.000  ppm  (208/ 
mg/kg/day). 

There  is  no  cancer  nsk  assoaated 
with  exposure  to  this  chemical. 
Imidacloprid  has  been  classified  under 
"Group  E"  (no  evidence  of 
carcinogenicity)  by  EPA's  OPP/HED's 
Reference  Dose  (RFD)  Committee. 

The  reference  dose  (RfD)  based  on  the 
2-year  rat  feeding/  carcinogenic  study 
with  a  NOEL  of  5.7  mg/kg/bwt  and  100- 
fold  uncertainity  factor  is  calculated  to 
be  0.057  mg/kg/bwt.  The  theoretical 
maximimi  residue  contribution  (TMRC) 
from  published  uses  is  .000817  mg/kg/ 
bwt/day  utilizing  14.377%  of  the  RFD. 
The  proposed  tolerance  will  not 
significandy  increase  the  TMRC.  For 
exposure  of  the  most  highly  exposured 
subgroups  in  the  population,  children 
(ages  1  to  6  years),  the  TMRC  for  the 
published  and  proposed  tolerances  is 
0.016934  mg/kg/day.  This  is  equal  to 
29.709%  of  the  RfD.  Dietary  exposure 


from  the  existing  uses  and  proposed  use 
will  not  exceed  the  reference  dose  for 
any  subpopulation  (including  infants 
and  children)  based  on  the  information 
available  from  EPA's  Dietary  Risk 
Evaluation  System. 

The  nature  of  the  imidacloprid 
residue  in  plants  and  Uvestodc  is 
adequately  imderstood.  The  residues  of 
concern  are  combined  residues  of 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  calculated  as  imidacloprid. 
The  analytical  method  is  a  common 
moiety  method  for  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridiyl  moiety  using  a 
permanganate  oxidation,  silyl 
derivatization,  and  capillary  GC-MS 
selective  ion  monitoring.  Imidacloprid 
and  its  metabolites  are  stable  in  the 
commodities  when  frozen  for  at  least  24 
months.  There  are  adequate  amounts  of 
geographically  representative  crop  field 
trial  data  to  show  that  combined 
residues  of  imidacloprid  and  its 
metabolites,  all  calculated  as 
imidacloprid,  will  not  exceed  the 
proposed  tolerance  when  use  as 
directed. 

There  are  currentiy  no  actions 
pending  against  the  continued 
remstration  of  this  chemical. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerance  is 
sought  and  capable  of  achieving  the 
intended  physical  or  technical  effect. 
Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  tiiis  doaunent  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  alsu  request 
a  hearing  on- those  objections. 
Objections  and  hetuing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  is8ue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
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request  for  a  heariA^  will  be  granted  if 
the  Administrator  determines  that  the 
matnial  submitted  910W8  the  foUowing: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking)  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolu^on  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  tdequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number  [PP 
SF4584/R2190]  (inchiding  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.ai-  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  publiq  record  is  located  in 
Room  1132  of  the  Piiblic  Response  and 
Program  Resources  Branch,  Field 
Operations  Division. (7506C),  OfBce  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  ]eBenan  Davisj  Highway, 
Arlington,  VA. 

Electnmic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Dockatflepainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accofdingly,  EPA  will 
transfer  all  comments  received 
electronically  into  pHnted.  paper  form 
as  they  are  received  fend  wiU  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  sulmiitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  a^  the  beginning  of 
this  document.         { 

Under  Executive  Order  12866  (38  FR 
51735,  October  4. 1993),  the  Agency 
must  determine  wh^er  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.et.  Regulatory  Impact 
Analysis,  review  by  Ithe  Office  of 
Management  and  Bildget  (OM6)].  Under 
section  3(f),  the  ord^  defines 
"significant"  as  tho^e  actions  likely  to 
lead  to  a  rule  (1)  haying  an  annual  effect 
on  the  economy  of  Si  00  million  or 
more,  or  adversely  and  materially 
afiiecting  a  sector  of  the  economy. 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fiaes, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Piuvuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Sobjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricult\iral  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  28, 1995. 

Peter  CaaUdns, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U:S.C.  346a  and  371. 

2.  In  §  180.472,  paragraph  (e)  is 
amended  by  redesignating  the  existing 
text  as  paragraph  (e)(1),  by  revising  the 
table  therein,  and  by  adding  paragraph 
(e)(2)  to  read  as  follows: 

f18a472    1-{(6-Chloro-3-pyiidlnyl)mettiyl}- 
N-2-imidazolldinimlne;  tolerancas  tor 


•           •           * 

(e)*     *     • 

•        * 

• 

Parts  per 
miHiori 

Expiration 

CommodKy 

date 

Barley,  forage  ... 
Bartey,  grain  

1.5 
0.05 

h4ov.28, 

1998 

Do. 

CommodHy 

Parts  per 

miNion 

Expiration 
date 

Barley,  straw 

Beets,  sugar 
(roots) 

Beets,  sugar 

(tops) 

Wheat  forage  ... 
Wheat,  grain  „... 
Wheat,  straw 

0.2 
0.05 

0.1 

7.0 

0.05 

0.3 

Do. 

August  24, 
1998 

Do. 
Do. 
Do. 
Do. 

(2)  Residues  in  the  commodities  listed 
in  paragraph  (e)(1)  of  this  section  not  in 
excess  of  die  established  tolerances 
resulting  from  the  uses  described  in  this 
paragraph  (e)  remaining  after  expiration 
of  the  time-limited  totensQces  will  not 
be  considered  to  be  actionable  if  the 
insecticide  is  applied  during  the  term  of 
and  in  accordance  with  the  provisions 
of  the  above  regulation  in  this  paragraph 
(e). 

(FR  Doc.  95-29987  Filed  12-12-95;  8:45  am] 
BUJM  COOK  SMO-SO-f 


40  CFR  Part  180 

[PP  1  E3979m2187:  FRL-40Q5-8] 

RIN2070-AB78 

Clopyralld;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUHMARY:  This  document  establishes  a 
tolerance  for  residues  of  the  herbicide 
clopyralid  in  or  on  the  raw  agricultural 
commodity  asparagus.  The  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  herbicide  was 
requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4)  pursuant  to  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA). 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  13, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  1E3979/ 
R2187],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docimient  control 
number  and  submitted  to:  Public 
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Response  and  Program  Resources 
Branch,  Field  Opmations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
pereon.  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  «2, 
1921  Jeffierson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Copies  of 
objections  and  hearing  jequests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [PP  1E3979/R2187]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  cm 
electronic  submissions  can  be  foimd 
below  in  this  dociunent. 
FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Support  Branch,  Registration  Division 
(75.05W),  En\'ironmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number  6th  Floor,  2800  Crystal  Drive, 
North  Tower,  Arlington,  VA  22202, 
(703)^308-8783;  e-mail: 
jamer8onJioyt0epamail.epa.gov. 

SUPPLEMENTART  INFORMATION:  In  the 
Federal  Register  of  September  29, 1995 
(60  FR  50512),  EPA  issued  a  proposed 
rule  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
had  submitted  a  pesticide  petition  (PP 
1E3979)  to  EPA  on  behalf  of  the  IR-4 
Agricultural  Experiment  Stations  of 
Arkansas,  California,  Maryland, 
Michigan,  Minnesota,  and  Washington. 
The  petition  requests  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  FFDCA,  21  U.S.C.  346a(e). 
amend  40  CFR  180.431  by  establishing 
a  tolerance  for  residues  of  the  herbicide 
clopyralid  (3,6-dichloro-2-    . 
pyridinecarboxylic  acid)  in  or  on  the 
raw  agricultural  commodity  asparagus 
at  1.0  part  per  million  (ppm). 

Thera  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 


The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  dociunent  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  wall  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  wduld,  if  established,  resolve 
one  or  mora  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  imder  docket  number  [PP 
1E3979/R21871  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  vereion  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from.  8  ajn.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [PP  1E3979/R2187], 
may  be  submitted  to  the  Hearing  C\eA 


(1900),  Environmental  Protection 
Agency,  Rm.  3708.  401  M  St.,  SW., 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Dockettepaniail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  charactera 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
vereion,  as  described  above  will  be  kept 
in  paper  farm.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  w  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Punuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 


63958  Fedaral  R^giitar  /  Vol.  60,  No.  239  /  Wednesday.  December  13,  1995  /  Rules  and  Regulations 


requirements  do  notthave  a  significant 
econcHnic  impact  onia  substantial 
number  of  sioall  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Jtegisterof  May  4. 1981  (46 
FR  24950). 

List  of  Sublects  in  40  CFR  Part  180 

Envinuimental  pr^ection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting:  and  recordkeeping 
requirements. 

Datsd:  November  21,;  1995. 


I  L.  JohDMHI, 

Dinctor,  Regtrtration  DMsion,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENOED] 

1.  The  authority  cftation  for  part  180 
continues  to  read  as  pollows: 

Aothnrtty:  21  U.S.C  846a  nd  371. 

2.  Section  180.431  is  amended  in 
paragraph  (a)  in  the  lable  therein  by 
adding  and  alphabetically  inserting  an 
entry  for  the  commo^ty  asparagus,  to 
read  as  follows: 


f18a431    ClopyraHd; 


(a)- 


Commodtty 


Asparagus 


[FR  Doc.  95-30113  Filt  d  12-12-95;  8:45  am] 


Parts  per 


1.0 


40CFRPart180 

[PP  2F4063m2183:  FRl-4fl84-7] 
Rm  2070^878 

Matilaxyl:  PasticidaiTolarancM 

AOENCY:  Environmeqtal  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMAm:  This  rule  establishes 
tolerances  for  combined  residues  of  the 
fungicide  metalaxyl  [N-(2,6- 
dimethylphenyl)-N-(^ethoxyacetyl) 
alanine  methyl  ester)  and  its  metabolites 
containing  the  2,6-d^ethylaniline 
moiety  and  N-(2-hy(iroxymethyl-6- 
methylphenyl)-N-(m^thoxyacetyl)- 
alanine  methyl  ester^  each  expressed  as 


metalaxyl  equivalents,  in  or  on  grass 
forage  at  10.0  parts  per  million  (ppm) 
and  grass  hay  at  25.0  ppm.  Ciba-Geigy 
Corp.  submitted  a  petition  pursuant  to 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  for  the  r^ulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  fungicide. 
ffPECnvE  DATE:  The  effective  date  of 
this  regulation  is  October  26, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
dociunent  control  number,  [PP  2F4063/ 
R2183],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objecticms  shall  be 
labeled  Tolerance  Petition  Fees  and 
forwarded  to  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees),  P.  O.  Box  360277M. 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  shotild  be 
identified  by  the  dociunent  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy-#  Arlington, 
VA  22202. 

A  copy  of  any  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  dociunent  number  [PP  2F4063/ 
R2183].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Connie  B.  Welch,  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703) 


305-6226;  e-mail: 
welch.connie@.epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  of  filing,  published  in 
the  Federal  Register  of  June  15. 1995 
(60  FR  31465),  which  annoimced  that 
aba-Geigy  Corp.,  P.O.  Box  18300, 
Greensboro,  NC  27419,  had  submitted  a 
pesticide  petition,  PP  2F4063,  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the 
FFDCA.  21  U.S.Q  346a(d).  establish 
tolerances  for  combined  residues  of  the 
fungicide  metalaxyl  [N-(2.6- 
dimethylphenyl)-A^(methoxyacetyl) 
alanine  methyl  ester]  and  its  metabolites 
containing  the  2.6-dimethylaniline 
moiety  and  A?-{2-hydroxymethyl-6- 
methylphenyl)-JV-(methoxyacetyl)- 
alanine  methyl  ester,  each  expressed  as 
metalaxyl  equivalents,  in  or  on  grass 
forage  at  10.0  parts  per  million  (ppm) 
and  grass  hay  at  25.0  ppm. 

There  were  no  comments  received  in 
response  to-the  notice  of  filing.  The 
scientific  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerance 
include: 

1.  A  3-month  dietary  study  in  rats 
with  a  no-observed-effect  level  (NOEL) 
at  17.5  milligrams  per  kilogram  (mg/kg) 
body  weight  (bwt)/day  (250  parts  per 
milUon  (ppm)). 

2.  A  developmental  toxicity  study  in 
rats  with  a  NOEL  of  50  mg/kg  bwt  for 
developmental  toxicity  and  maternal 
toxicity. 

3.  A  developmental  toxicity  study  in 
rabbits  with  a  NOEL  of  300  mg/kg  bwt 
hi^est  dose  tested  (HDT).  Metalaxyl 
did  not  cause  developmental  toxicity, 
even  in  the  presence  of  maternal 
toxicity. 

4.  Metalaxyl  was  negative  in  bacterial 
and  mammalian  gene  mutation.  The 
fungicide  also  did  not  increase  the 
frequency  of  reverse  mutations  in  yeast 
Metalaxyl  was  negative  in  an  in  vivo 
cytogenetics  assay  (hamsters)  and  a 
dominant-lethal  assay  (mice). 

Metalaxyl  did  not  increase 
unsdieduled  DNA  synthesis  in  rat 
primary  hepatocytes  or  in  himian 
fibroblasts.  These  results  surest  that 
metalaxyl  is  not  genotoxic. 

5.  A  three-generation  rat  reproduction 
study  with  a  NOEL  of  63  mg/kg  bwt/day 
(1.250  ppmX  f— « 

6.  A  6-month  dog  feeding  stuay  with 
a  NOEL  of  6.3  mg/kg  bwt/day  USO 
ppm).  Effects  found  at  25  mg/kg  were 
increased  serum  alkaline  phosphatase 
activity  and  increased  liver  weight  and 
liver-to-brain  weight  ratios  without 
histological  changes. 
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7.  A  2-year  rat  chronic  feeding/ 
carcinogenicity  study  with  no 
CMnpound-related  carcinogenic  effects 
under  the  conditions  of  the^tudy  at 
dietary  levels  up  to  1,250  ppm.  The 
NOEL  is  13  mgAig  bwt/day  (250  ppm). 
The  lowest-observed-effiect  level  (LX3EL) 
is  63  mg/kg/day  baaed  upon  slight 
increases  in  liver  weight  to  body  weight 
ratios  and  periadnar  vacuolation  of 
hepatocytes. 

8.  A  2-year  mouse  oncogenic  study 
with  n&compoimd-related  carcinogenic 
exacts  under  the  conditions  of  the  study 
at  dietary  levels  up  to  190  ms/kg/day. 

Because  of  conowns  raisea  over  some 
equivocal  increases  in  t\unor  incidences 
in  the  male  mouse  liver  and  the  male  rat 
adrenal  medulla,  and  the  female  rat 
thyroid,  the  two  chronic  feeding  studies 
were  submitted  to  the  Environmental 
Pathology  Laboratories  (EPL)  for  an 
independent  reading  of  the  microscopic 
slides.  The  new  pathological  evaluation 
by  EPL  and  the  original  reports  of  the  rat 
and  mouse  oncogenicity  studies  were 
then  both  submitted  for  review  to  EPA's 
Carcinogen  Assessment  Group  (CAG).  A 
final  review  of  the  carcinogenicity 
studies  and  related  material  was 
performed  by  the  Peer  Review 
Committee  of  the  Toxicology  Branch 
(TB)  of  the  Office  of  Pesticide  Programs 
(OPP). 

The  foiir  major  issues  evaluated  by 
CAG  and  the  peer  review  group 
included:  (1)  Perifollicular  cell 
adenomas  in  the  thyroid  of  female  rats; 
(2)  adrenal  medullary  tiunors 
(pheochromocytomas)  in  male  rats;  (3) 
liver  tiunors  in  male  mice;  and  (4) 
whether  the  HDT  (1,250  ppm)  in  the  rat 
and  mouse  oncogenicity  studies 
represented  a  maximum-tolerated  dose 
(MTD). 

Regarding  the  thyroid  tumors  in 
female  rats,  the  peer  review  group 
concluded  that  the  increased  incidences 
of  thyroid  tumors  in  females  of  treated 
groups  were  not  compound  related.  This 
conclusion  was  based  on  the  following: 
(1)  There  was  no  progression  of  benign 
tiunora  (adenomas)  to  malignancy 
(carcinomas);  (2)  there  was  no  increase 
in  hyperplastic  changes;  (3)  there  was 
no  dose-response  relationship;  and  (4) 
the  two  reevaluations  of  the  microscopic 
slides  by  the  pathologists  at  EPL  and  TB 
in  OPP  further  did  not  confirm  any 
apparent  effects  observed  in  the  original 
report. 

The  issue  of  a  possible  treatment- 
related  increase  of  adrenal  medullary 
gland  tumors,  namely, 
pheochromocytomas.  in  the  male  rat 
was  also  reassessed  by  both  CAG  and 
the  Peer  Review  Committee.  Both 
concluded  that  tlM  data,  especially  in 
view  of  the  reevaluation  of  the 


microscopic  slides  performed  by  Q>L, 
did  not  support  a  compound-related 
increase  of  adrenal  medullary  tmnon; 
the  incidence  of  pheochromocytomas 
more  accurately  represented 
spontaneous  variations  of  a  commonly 
occxirring  tumor  in  the  aged  rat. 

The  analysis  of  the  significance  of  the 
equivocal  increase  in  the  incidence  of 
liver  tumora  in  male  mice  was  very 
similar  to  that  performed  for  the  rat 
thyroid  and  adrenal  gland  tiunora.  The 
original  pathological  reading  of  the 
tissue  slides  reported  an  elevated 
increase  of  tiunora  in  some  treatment 
groups;  however,  these  increases  were 
not  evident  after  a  reevaluation  of 
themicroscopic  slides  was  performed  by 
an  independent  pathologist  at  EPL  and 
by  the  reading  of  a  CAG  pathologist.  The 
Peer  Review  Committee  concurred  that 
the  reevaluation  of  the  slides  is  reliable 
and  does  not  show  any  compound- 
related  increase  in  the  incidence  ofUver 
tiunors  in  the  mouse. 

The  Agency  believes  that  the  data 
from  the  rat  and  mouse  long-term 
studies  are  sufficient  to  support  the 
conclusion  that  metalaxyl  does  not 
show  a  carcinogenic  potential  in 
laboratory  animals.  Tliis  conclusion  is 
supported  by  the  following:  (1)  The 
doses  tested  in  both  the  rat  and  mouse 
long-term  studies  approached  an  MTD 
based  upon  compound-related  changes 
in  liver  weight  and/or  liver  histology; 
(2)  extensive  available  mutag«iic 
evidence  indicates  no  potential 
genotoxic  activity  which  correlates  with 
ihe  negative  carcinogenic  potential 
demonstrated  in  long-term  testing;  (3) 
metalaxyl  is  not  structiually  related  to 
known  carcinogens;  and  (4)  under  the 
conditions  of  the  rat  and  mouse  tests,  no 
indication  of  compound-related 
carcinogenic  effects  was  noted  at  any  of 
the  treatment  doses,  sexes,  or  species. 

The  reference  dose  (RfD),  anticipated 
residue  contribution  (ARC),  and  food 
additive  regulations  are  covered  by 
existing  tolerances. 

The  natiue  of  the  residue  is 
adequately  imderstood.  The 
enforcement  methodology  has  been 
submitted  to  the  Food  and  Drug 
Administration  for  publication  in  the 
Pesticide  Analytical  Manual,  Volmne  II 
(PAM  n).  Because  of  the  long  lead  time 
for  publication  of  the  method  in  PAM  II, 
the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Response  and  Program  Resoim:e8 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 


Rm.  1132,  CM  *2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
305-5232. 

There  are  presently  no  actions 
pending  against  the  continued 
remstration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affiected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  me  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  fectual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

EPA  has  estabhshed  a  record  for  this 
rulemaking  under  docket  munber  (PP 
2F4063/R2183I  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  pubUc  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  conunents,  which 
does  not  include  any  information 
claimed  as  (CBI),  is  available  for 
inspection  bom  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  legal 
hohdays.  The  public  record  is  located  in 
Rm.  1132  of  the  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Ivlall  #2, 
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1921  Jefiisrson  Davis  Highway. 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:     . 

opp-docketttepamail.epa.gov 

Electronic  commei^  must  be   .  _ 
submitted  as  an  ASC|[  file  avoiding  the 
use  of  special  charactprs  and  any  form 
of  encryption.  I 

The  official  ncotd  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  e^d  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemakitg  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  <he  beginning  of 
this  dociunent. 

Under  Executive  Order  12866,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  require*  a  Regulatory 
Impact  Analysis. 

This  rule  was  sulnqitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12866. 

Under  the  Regulatciy  FlexibiUty  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  regulations  establishing  new 
tolerances  or  raising  tblerance  levels  or 
establishing  exempti(|ns  from  tolerance 
requirements  do  not  l^ve  a  significant 
economic  impact  on  4  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  #f  May  4, 1981  (46 
FR  24950). 

List  of  Sub|ects  in  40  QFR  Part  180 

Environmental  projection. 
Administrative  practice  and  procediu«, 
Agricultimd  commodities.  Pesticides 
and  pests.  Reporting  $nd  recordkeeping 
requirements. 

Dated:  October  26,  IS 

Peter  CauUdns, 

Acting  Director,  Registrdfion  Division,  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  tart  180  is 
amended  as  follows:  1 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  ft)llows: 

Authority:  21  U.S.C.  3468  and  371. 

2.  In  §  180.408,  paragraph  (a)  is 
amended  by  revising  the  introductory 
text  and  by  amending  the  table  therein 
by  revising  the  entry  for  grasses,  forage 
and  by  adding  and  ali)habetically 
inserting  a  new  entry  for  grass,  hay.  to 
read  as  follows: 


f  180.408    lietBlaxyl;tol«rancMfor 


(a)  Tolerances  are  established  for  the 
combined  residues  of  the  fungicide 
metalaxyl  (A^(2,6-dmethylphyenyl)-N- 
(methoxyacetyl)  alanine  methylester] 
and  its  metabolites  containing  the  2,6- 
dimethyianiline  moiety,  and  A^(2- 
hydroxy  methyl-6-methylphenyl)-N- 
(methoxyacetyl)-alanine  methyl  ester, 
each  expressed  as  metalaxyl 
equivalents,  in  or  on  the  foUowing  raw 
agrioiltural  commodities: 


ConMiudily 


Parts  per 
miilion 


Grass,  forage 10.0 

Grass,  hay  _ 25.0 


[FR  Doc.  95-30116  Filed  12-12-95;  8:45  am] 

40  CFR  Part  180 
[PP8F3607/R2184;  FRL-496S-q 
RIN  2070-AB78 

Qlufoslnate  Ammonium;  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  establishes 
time-limited  tolerances  for  residues  of 
the  herbicide  glufosinate  ammonium 
(butanoic  add,  2-amino-4- 
(hydroxymethylphosphinyl)- , 
monoammonium  salt)  and  its 
metabolite,  3-methylphosphinico- 
propionic  acid,  in  or  on  various  raw 
agricultural  commodities  (RAC's). 
AgrEvo  USA  Co.  submitted  a  petition  to 
EPA  under  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA)  requesting  the 
tolerances.  The  document  also  conforms 
the  chemical  expression  for  the 
herbicide  to  Chemical  Abstract 
nomenclature. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  13, 1995. 
The  tolerances  will  expire  on  July  13, 
1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (PP  8F3607/ 
R2184],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 


Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Qerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by    ' 
the  docket  number  (PP  8F3607/R21841. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller.  Product  Manager 
(PM)  23,  Registration  Division  (7505C). 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  237,  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202.  (703)-305- 
6224;  e-mail: 
miller.joanne9epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Registn-  of  July  26, 1995  (60  FR 
38334),  EPA  issued  a  notice  announcing 
that  AgrEvo  USA  Co.,  Little  Falls  One, 
2711  Centerville  Rd.,  Wilmington,  DE 
19808,  had  submitted  an  amendment  to 
PP  8F3607  (pubUshed  at  53  FR  18897. 
May  25. 1988)  proposing  to  amend  40 
CFR  180.473  by  adding  tolerances  for 
residues  of  glufosinate  ammoniiun  and 
its  metabolite,  3-methylphosphinico- 
propionic  acid,  in  or  on  the  following 
raw  agricultural  commodities:  Tree  nuts 
group  at  0.10  ppm,  almond  hulls  at  0.50 
ppm,  cattle  fat  at  0.05  ppm,  cattle  meat 
at  0.05  ppm,  cattle  meat  byproducts 
(mbyp)  at  0.10  ppm,  eggs  at  0.05  ppm, 
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goat  fot  at  0.05  ppm,  goat  meat  at  0.05 
ppm.  goat  mbyp  at  0.10  ppm.  hog  fot  at 
O.OS  ppm,  hog  meat  at  0.05  ppm,  hog 
mbyp  at  0.10  ppm.  horse  &t  at  0.05 
ppm,  horse  meat  at  O.OS  ppm.  horse 
mbyp  at  0.10  ppm.  milk  at  0.02  ppm, 
poultry  fat  at  0.05  ppm,  poultry  meat  at 
0.05  ppm,  poultry  mbyp  at  0.10  ppm. 
sheep  fat  at  O.OS  ppm.  dieep  meat  at 
O.OS  ppm.  and  sheep  mbyp  at  0.10  ppm. 
Almonds  are  not  considered  a  potUtry 
feed  commodity  under  present  EPA 
Guidelines,  and  AgrEvo  USA  Co.  has 
requested  that  the  proposed  tolerances 
for  secondary  residues  in  eggs,  poultry 
fat.  meat,  and  meat  byproducts  be 
deleted  fitun  the  tolerances  requested. 
This  document  also  amends  40  CFR 
180.473  to  change  the  chemical 
expression  for  the  herbicide  to  that 
given  above  in  conformity  with 
Chemical  Abstract  nomenclature. 

The  chemical  expression  for 
glufosinate  ammonium  has  been 
changed  to  follow  that  given  by  the 
Chemical  Abstracts  Index  Name  for  this 
chemical.  This  action  is  taken  in  concert 
with  the  final  rule  for  Premanufactiue 
Notffication;  Revisions  of 
Premanufactiue  Notification 
Regulations,  published  in  the  Federal 
Register  of  March  29, 1995  (60  FR 
16298-16310).  The  proposed  analytical 
method  for  determining  residues  is 
hi^-pressure  liquid  chromatography. 

Tliere  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 

filing. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  Tlie  toxicology  data  listed 
below  were  considered  in  support  of 
these  tolerances. 

1.  A  battery  of  acute  toxicity  studies 
placing  technical  glufosinate- 
ammoniiun  in  Toxicity  Categories  II  and 

m. 

2.  A  90-day  feeding  study  in  rats  at 
dietary  intakes  of  0. 0.52. 4.1.  32.  or  263 
mgAcg/day  with  a  no-observed-effect 
level  (NOEL)  of  4.1  mg/kg/day.  The 
lowest-observed-effect  level  (LOEL)  was 
established  at  32  mg/kg/day  based  on 
increased  absolute  and  relative  kidney 
weights. 

3.  A  90-day  feeding  study  in  mice  at 
dietary  intakes  of  0. 16.6. 67.1.  or  278 
mg/kg/day  with  a  NOEL  of  16.6  mg/kg/ 
day  and  an  LOEL  of  67.1  mg/kg/day 
based  on  increased  absolute  and  relative 
liver  wei^ts  (both  sexes)  and  an 
increase  in  serum  potassium  levels 
(males). 

4.  Three  teratology  studies  in  rats  at 
doses  from  0.5  to  250  mg/kg/day  with 
no  teratogenic  effects  occurring  up  to 
and  including  250  mg/kg/day.  A  NOEL 
for  developmental  toxicity  was  2.24  mg/ 


kg/day.  based  upon  un  increase  in  the 
incidence  of  dilated  renal  pelvis  wath 
hydroureter  in  the  fetuses  at  10  mg/kg/ 
day.  The  maternal  NOEL  was  also  2.24 
mg/kg/day. 

5.  A  teratology  study  in  rabbits  at 
doses  of  0.  2, 6.3,  or  20  mg/kg/day  with 
no  teratogenic  effects  occurring  up  to 
and  including  20  mg/kg/day,  and  a 
maternal  NOEL  of  6.3  mg/kg/day  and  a 
developmental  NOEL  of  20  mg/kg/day. 
the  highest  dose  tested. 

6.  A  two-generation  reproduction 
study  in  rats  at  dietary  concentrations  of 
0,  40, 120,  or  360  ppm  with  an  NOEL 
for  reproductive  effects  at  120  ppm 
(equivalent  to  12  mg/kg/day)  based 
upon  reduced  niunber  of  pups  in  the 
high-dose  group.  The  NOEL  for  parental 
toxicity  was  also  120  ppm  based  upon 
increased  kidney  weights  in  the  high- 
dose  group. 

7.  A  12-month  feeding  study  in  dogs 
at  doses  of  0.  2,  5,  or  8.5  mg/kg/day.  The 
NOEL  was  5.0  mg/kg/day  based  upon 
the  death  of  one  male  and  one  female 
dog  at  8.5  mg/kg/day  with  no  other 
treatment-related  toxicity. 

8.  A  mouse  carcinogenicity  study  at 
doses  of  0,  2.8, 10.8.  or  22.7  mg/kg/day 
in  males  and  0.  4.2, 16.2.  or  64.0  mg/1^ 
day  in  females  for  104  weeks  with  no 
carcinogenic  effects  observed  imder  the 
conditions  of  the  study  up  to  and 
including  64  mg/kg/day  and  a  systemic 
NOEL  of  10.8  and  16.2  for  males  and 
females,  respectively,  based  on  the  dose- 
related  increase  in  mortality. 

9.  A  chronic  feeding/carcinogenicity 
study  in  rats  at  dietary  doses  of  0,  2.5, 
8.8,  <w  31.5  mg/kg/day  (males)  and  0, 
2.4.  8.2,  or  28.7  mg/kg/day  (females) 
with  an  NOEL  of  2.1  mg/kg/day  for 
systemic  effects  based  on  an  increase  in 
mortality  rate  in  females  at  the  two 
higher  doses.  There  were  no  treatment- 
related  carcinogenic  effects  at  any  dose 
level. 

10.  Acceptable  studies  on  gene 
mutation  [Salmonella,  E  coll.,  and 
mouse  lymphoma  assays),  structural 
chromosomal  aberration  (in  vivo 
micronucleus  assay  in  mice),  and  other 
genotoxic  effects  (unscheduled  DNA 
synthesis  as^y  with  rat  he(iatocytes) 
yielded  negative  results. 

11.  Pharmacokinetic  and  metabolism 
studies  in  rats  indicated  that 
approximately  80  to  90  percent  of  the 
orally  administered  dose  of  glufosinate 
ammonium  remained  unabsorbed  and 
was  eliminated  in  the  feces. 
Approximately  10  to  15  percent  was 
eliminated  in  the  urine.  The  major 
metabolic  pathway  is  oxidative 
deamination  yielding  the  metabolite,  3- 
methyl-phospinico  propionic  acid. 

The  cnromc  analysis  used  a  Reference 
Dose  (RfD)  of  0.02  mg/kg/  body  weight 


day,  based  on  an  NCSL  of  2.1  mg/kg/ 
day  and  an  imcertainty  factor  of  100. 
The  NOEL  is  based  on  a  2-year  rat 
feeding  study  that  demonstrated 
increasiad  absolute  and  relative  kidney 
weight  in  males  as  an  endpoint  effect. 
Using  tolerance-level  residues  and 
assumptions  that  100  percent  of  every 
crop  for  which  glufosinate-ammonium 
has  a  proposed  use  is  treated,  the  total 
Theoretiod  Maximum  Residue 
Contribution  (TMRC)  for  the  general 
popiilation  and  the  highest  exposed 
subgroup  in  DRES  are  as  follows  (as 
percents  of  RFD):  General  population, 
0.627  percent;  nonnursing  infants  less 
than  1-year-old,  3.7  percent. 

A  data  gap  ourently  exists  for  a  rat 
carcinogenicity  study.  All  tolerances  are 
time-limited  because  of  this  gap.  The 
time  limitation  allows  for  development 
and  review  of  the  data. 

The  analysis  for  glufosinate- 
ammonium  using  tolerance  level 
residues  suggests  that  the  proposed  uses 
on  apples,  grapes,  and  tree  nut  group 
will  not  cause  exposure  to  exceed  the 
levels  at  which  the  Agency  believes 
there  is  an  appreciable  risk.  All  DRES 
suli^ups  are  below  100  of  the  RfD  for 
chronic  effects. 

The  pesticide  is  useful  for  the 
purposes  for  which  these  tolerances  are 
sought.  The  natiue  of  the  residues  is 
adequately  understood  for  the  purpose 
of  establi^ing  these  tolerances. 
Adequate  analytical  methodology  (gas 
chromatography  with  flame  photometric 
detection  of  phosphorus)  is  available  for 
enforcement  piuposes.  Because  of  the 
long  lead  time  fi-om  establishing  these 
tolerances  to  publication,  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  by  mail  from:  Calvin 
Fiulow,  Public  Response  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  1130A,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-305-5937. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
estabUshment  of  the  time-limited 
tolerances  by  amending  40  CFR  180.473 
will  protect  the  public  health;  therefore, 
the  time-limited  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  doounent  in  the 
Federal  Registn-,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 


63962  Fadend  WagiaUir  /  Vol.  60,  No.  239  /  Wednesday,  December  13,  1995  /  Rules  and  Regulations 

I 


with  the  Healing  Clark  should  be 
submitted  to  the  OfP  docket  for  this 
rulemaking.  The  ofcfectitms  submitted 
must  specify  the  provisions  of  the 
regulatioii  deemed  objectionable  and  the 
grounds  for  the  ot^actions  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i}.  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  is8ue(s)  on 
which  a  hearing  is  lequested.  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objectcf  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  ahows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reascHiable  possibility 
that  available  evlde|ice  identified  by  the 
requestor  would,  if  tatablished,  resolve 
one  w  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claimsor  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  man^n  sought  by  the 
requestor  would  betadequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  beea  established  for  this 
rulemaking  under  docket  niunber  [PP 
8F3607/R2184]  (induding  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  v^ion  of  this  record, 
including  printed,  ^per  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  inlRoiom  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pbstidde  Programs, 
Environmental  Prolaction  Agency, 
Crystal  Mall  «2, 1931  Jefferson  Davis 
Midway,  Arlingtoq,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [PP  8F3607/R2184], 
may  be  submitted  to  the  Hearing  Cleric 
(1900).  Environmental  Protection 
Agency,  Rm.  3708.  «01  M  St.  SW.. 
Washington.  DC  20460. 

A  copy  of  electrotiic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  d|recdy  to  EPA  at 

opp-DQcketABpainsil.epa.gov. 


A  copy  of  electrobic  d)jecti(His  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  tor  this 
rulemaking,  as  well  as  the  public 
version,  as  describad  above  will  be  kept 
in  paper  form.  Accerdingly,  EPA  will 


transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  die 
offidal  rulemaking  record  which  will 
also  indude  all  objections  and  hearing 
requests  submitted  directiy  in  writing, 
llie  offidal  rulemaking  record  is  the 
paper  recmd  maintained  at  the  address 
in  "ADDRESSES"  at  Uie  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirem«its  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant    - 
regulatory  action"  as  an  action  that  is 
likely  to  residt  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  afiiecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  swious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitiement. 
grants,  user  fiaes,  or  loan  programs.or  the 
rights  and  obligations  of  redpients 
thereof;  or  (4)  raising  novel  l^al  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  prindples  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
nde  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  FleXibilify  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Rep<»ting  and  recordkeeping 
requirements. 


Dated:  November  30. 1995. 

Stephfln  L.  JoluiMn^ 

Director,  Registrxttion  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  dtation  for  part  180 
continues  to  read  as  follows: 

Aothority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.473,  by  revising  paragraph 
(a)„to  read  as  follows: 

{180.473   Qlufoainala  ammonium; 
tolefancea  tor  faakhioa. 

(a)(1)  Time-limited  tolerances  are 
established  for  residues  of  the  herbidde 
glufosinate  ammonium  (butanoic  add, 
2-amino-4-(hydroxymethylphosphinyl)-, 
monoammonium  salt)  and  its 
metabolite,  3-methylphosphinico- 
propionic  add,  in  or  on  the  following 
raw  agricultiiral  commodities: 


Parts  per 
miHion 

Expiration 

(.lOmmOuRy 

date 

Almond  huHs 

0.50 

July  13. 
1999 

Apples 

0.05 

Do. 

Catde,  tat 

0.05 

Do. 

Catlle,  meat 

0.05 

Do. 

Catlie,  (Tt>yp  

0.10 

Do. 

Goats,  fat 

0.05 

Da 

Goats,  meat 

0.06 

Da 

Goats,  nntoyp 

0.10 

Da 

Grapes 

0.06 

Do. 

Hoga,  fat 

0.05 

Do. 

Hogs,  meat 

0.05 

Do. 

Hogs,  mtjyp  

0.10 

Do. 

Horses,  fat  

0.06 

Da 

Horses,  meat  .... 

0.05 

Do. 

Horses,  mOyp  ... 

0.10 

Do. 

IVIIM       ..............a.... 

0.02 

Do. 

Sheep,  fat  ....;.... 

0.06 

Do. 

Sheep,  meat 

0.05 

Da 

Sheep,  mbyp  .... 

0.10 

Do. 

Tree  nuts  group 

0.1 

Do. 

(2)  Residues  in  these  commodities  not 
in  excess  of  the  established  tolerances 
resulting  from  the  uses  described  in 
paragraph  (a)(1)  of  this  section 
remaining  after  expiration  of  the  time- 
limited  tolerance  will  not  be  considered 
to  be  actionable  if  the  herbidde  is 
applied  during  the  term  of  and  in 
accordance  with  the  provisions  of 
paragraph  (a)(1)  of  this  section. 

(FR  Doa  9S-30117  Piled  12-12-95;  8:45  am] 

iNJJNG  COOE  WM-SO-P 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

45  CFR  Part  1180 

Instttuto  of  Museum  Services:  General 
Operating  Support,  Conssrvation 
Project  Support,  Museum  Assessment 
Program,  Conssrvation  Asssssmsnt 
Program 

AQENCY:  Institute  of  Musemn  Services, 

NFAH. 

ACnOM;  Final  rule. 

summary:  The  Institute  of  Museum 
Services  amends  regulations  relating  to 
its  General  Operating  Support, 
Conservation  Project  Support  grant 
programs,  the  Museum  Assessment 
Program  and  the  Conservation 
Assessment  Program.  The  regvilations  as 
amended  implement  the  Museimi 
Services  Ad.  The  amendments  make 
technical  and  other  changes  in  the 
eligibility  conditions,  use  of  funds, 
amount  of  awards,  reporting 
requirements  and  remove  imneeded 
provisions. 

EFFECTIVE  DATE:  December  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Danvers,  Program  Director, 
Telephone:  (202)  606-8539. 

SUPPI.BIENTARY  INFORMATION: 

General  Background 

The  Museum  Services  Act  ("the  Act") 
which  is  Tide  n  of  the  Arts,  Humanities 
and  Cultural  Affairs  Act  of  1976,  was 
enacted  on  Odober  8, 1976  and 
amended  in  1980, 1982, 1984, 1985, 
1988, 1990, 1991, 1993  and  1994).  The 
purpose  of  the  Act  is  stated  in  section 
202  as  follows: 

It  is  the  purpose  of  the  Museiun 
Services  Act  to  encourage  and  assist 
museums  in  their  educational  role  in 
conjimction  Mdth  formal  systems  of 
elementary,  secondary,  and  post 
secondary  education  and  with  programs 
of  non-formal  education  for  all  age 
groups:  to  assist  museums  in 
modernizing  their  methods  and 
facilities  so  that  they  may  be  betier  able 
to  conserve  our  cultural,  historic,  and 
sdentific  heritage  and  to  ease  the 
finandal  biuden  borne  by  museums  as 
a  result  of  their  increasing  use  by  the 
public. 

The  Ad  establishes  an  Institute  of 
Museum  Services  (IMS)  consisting  of  a 
National  Museums  Services  Board  and 
Director. 

The  Act  provides  that  the  National 
Museum  Services  Board  shall  consist  of 
fifteen  membera  appointed  for  fixed 
terms  by  the  President  with  the  advice 
and  consent  of  the  Senate.  The 
Chairman  of  the  Board  is  designated  by 


the  President  from  the  appointed 
members.  Members  are  broadly 
representative  of  various  museum 
disciplines,  including  those  relating  to 
science,  history,  technology,  art,  zoos, 
and  botanical  gardens;  of  the  curatorial, 
educational,  and  cultixral  resources  of 
the  United  States;  and  of  the  general 
public.  The  Board  has  the  responsibility 
for  establishing  the  general  polides  of 
the  Institute.  The  Director  is  authorized, 
subject  to  the  policy  direction  of  the 
Boaid,  to  make  grants  under  the  Act  to 
museums. 

IMS  is  an  independent  agency  placed 
in  the  National  Foundation  on  die  Arts 
and  the  Humanities  (National 
Foundation).  Pub.  L  101-512,  Nov.  5, 
1990.  The  Act  lists  a  niunber  of 
illustrative  activities  for  which  grants 
may  be  made,  including  assisting 
museums  to  improve  their  operations 
and  conservation. 

The  Need  for  the  Amendment 

The  amendments  to  the  regulations 
are  intended  to  make  the  programs  more 
responsive  to  the  needs  of  applicants  by 
increasing  the  maximum  amount  of 
conservation  awards,  by  distributing 
general  operating  awards  more  broadly 
among  high  quality  musetuns  and  by 
assisting  in  program  evaluation. 

Proposed  Amendments  and  Public 
Comment 

A  notice  of  proposed  rulemaking  was 
published  March  6. 1995,  60  Federal 
Register,  12186-12188.  The  preamble  to 
the  notice  of  proposed  rulemaking 
contained  an  amendment-by- 
amendment  analysis  explaining  the 
purpose  of  each  amendment.  The 
discussion  is  not  repeated  here.  Public 
comment  was  invited  on  the  proposed 
amendments  to  determine  the  necessity 
and  appropriateness  of  the  proposed 
changes. 

General  Operating  Support 

The  Institute  received  260  comments 
regarding  §  1180.5  which  would 
establish  eligibility  criteria  for  the 
General  Operating  Support  program 
making  museums  that  have  not  received 
two  consecutive  GOS  awards  eligible  to 
apply  and  making  museiuns  that  have 
received  two  consecutive  GOS  awards 
ineligible  to  apply  in  the  immediately 
succeeding  cycle.  This  criteria  will  be 
effective  beginning  with  the  1996 
competition.  Therefore,  the  deadline  for 
the  fiscal  year  2000  competition  would 
be  the  first  deadline  for  which  this 
criteria  would  affect  an  institution's 
ehgibility  to  compete  for  a  General 
Operating  Support  award. 

Of  the  commenters.  222  favored  the 
proposed  rule.  Those  who  supported  the 


change  expressed  the  belief  that  many 
deserving,  worthy  museums  compete  for 
GOS  awards  without  success.  These 
commenters  see  broadening  the 
distribution  to  make  awards  to  more 
museums  a  highly  desirable  outcome  of 
such  a  change.  Supporters  said  this 
change  would  prevent  museums  from 
becoming  dependent  on  the  award. 
Some  supporters  believe,  also,  that  the 
current  status  allows  the  "rich  to  get 
richer"  and  that  receiving  the  award 
creates  a  perpetuating  cycle  of  futxue 
awards.  Some  supporters  said  this 
change  would  help  small  museums. 
Others  said  it  is  a  better  way  to  broaden 
distribution  of  GOS  funds  than  further 
reducing  the  amount  of  award. 

Commenters  opposing  the  change, 
said  that  it  was  inconsistent  with  the 
main  role  of  GOS  to  reward  and 
recognize  the  highest  quality  museums. 

The  Institute  agrees  that  the  issue  of 
recognizing  the  Itigh  quality  of  museiun 
operations  is  important.  However,  the 
Institute  believes  that  many  very  high 

Suality  museums  currently  compete  and 
o  not  receive  awards.  The  Institute 
beUeves  the  broader  distribution 
resulting  from  implementing  the 
proposed  criteria  will  not  negatively 
affect  recognition  of  high  quality 
museimis.  The  Institute  further  believes 
the  change  will  encourage  museums  in 
aspiring  to  higher  levels  of  operation  in 
order  to  attain  the  award,  as  they  will 
perceive  that  chances  for  receiving  the 
award  are  greater. 

Some  commenters  who  opposed  this 
change  believe  it  is  detrimental  to  small 
museums.  The  Institute  believes  the 
procedures  estabUshed  for  the  General 
Operating  Support  program  ensure  an 
equitable  representation  of  small 
museums  in  the  awards.  The  Institute 
does  not  anticipate  that  small  museums 
will  be  negatively  affected  by  this 
change.  The  Institute  believes  the 
change  is  equitable  for  museums  of  all 
sizes  and  types  and  appUes  equally  to 
every  institution. 

Some  commenters  stated  that  this 
change  is  premature  in  relation  to  the 
other  recent  changes  in  GOS  that  reduce 
the  maximum  amount  of  the  award  and 
change  to  a  two-year  grant  period.  The 
Institute  has  received  positive  reaction 
to  the  previous  changes  in  the  grant 
period  and  the  amount  of  the  award. 
The  Institute  believes  that  this  change 
reinforces  the  efforts  by  the  Institute  to 
broaden  the  distribution  of  these  funds 
as  was  intended  with  the  previous 
changes,  and.  therefore,  is  an 
appropriate  action. 

Conservation  Project  Support 

The  institute  received  five  comments 
regarding  §1180.20.  which  would 
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increase  the  maximtun  amount  of  an 
award  generally  made  for  the 
ConsOTvation  F^jec^  Support  program. 
Four  commenters  supported  the  dtange 
by  indicating  that  t^is  change  is  an 
appropriate  respond  to  rising  costs  for 
conservation  activities.  The  Institute 
agrees  that  the  change  is  appropriate, 
llie  commenter  opposing  the  change 
believes  that  research  for  species 
survival  projects  will  be  neglected  by 
zoos,  who  may  choose  to  use  the  larger 
amount  for  changing  in-house 
environments.  The  qistitute  has  no 
evidence  that  zoos  Will  make  this 
choice.  Historically,  the  projects  for 
species  survival  ha>iie  been  more 
niunerous  that  any  ^ther  type  of  project 
submitted  by  zoos. 

Other 

No  comments  we^e  received  regarding 
removing  references  to  "Special  Project" 
grants  from  the  residations  or  regarding 
die  requirement  of  tnal  reports  on 
Museum  Assessment  Program  grants  or 
Conservation  Assessment  Program 
grants. 

The  Institute  has  considered  all 
comments  and  has  again  reviewed  the 
necessity  and  appropriateness  of  the 
proposed  changes.  In  light  of  this 
consideration  and  review,  following 
consultation  with  tl^e  National  Museum 
Services  Board,  theilnstitute  has 
determined  that  th^  amendments  to 
regulations  should  be  adopted  as 
proposed  in  the  March  6. 1995  notice. 
The  final  regulations  set  forth  below 
reflect  this  determination. 

Execnthre  Order  12B66 

These  amendments  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  They  are  classified  as  non- 
major  because  they  do  not  meet  the 
criteria  of  major  reflations  established 
in  the  Order.  i 

List  of  Subfects  in  «  CFR  Part  1180 

Grant  programs,  Museums,  National 
Boards. 

Dated:  December  4.:  1995. 
Mamie  Bittner,  ' 

Director  of  Public  ondJLegjWatrve  Affairs. 

The  Institute  of  hjluseum  Services 
amends  Part  1180  Subchapter  E  of 
Chapter  XI  of  Title  45  of  the  Code  of 
Federal  Regulation^  as  set  forth  below: 

PART  118&-QRAl|rrS  REGULATIONS 

1.  The  authority  ptation  for  part  1180 
continues  to  read  as  follows: 

Anthoritjn  20  USC  D60-968. 

2.  Section  §  llSOlS  is  amended  by 
adding  a  new  paragraph  (f): 


§1180.5    EliglbHity  amf>MtfM)'<«  proof— 
Who  may  apply.  .  .^^, 

***** 

(f)  In  a  given  year,  a  museum  that  has 
not  received  two  consecutive  General 
Operating  Support  awards  in  the 
immediately  preceding  two-year  cycles 
is  eligible  to  apply  for  General 
Operating  Support. 

3.  Section  §  1180.20  is  amended  by 
revising  paragraph  (f)(1)  to  read  as 
follows: 

f118a20    QuKMines  and  standards  lor 
conaarvatlon  projects 

***** 

(f)  Limits  for  Federal  funding.  (1)  The 
normal  amoimt  of  a  Conservation 
Project  Support  grant  will  be  established 
through  a  notice  published  in  the 
Federal  Register.  Beginning  in  FY  1996. 
the  normal  maximum  amount  is 
$50,000.  Unless  otherwise  provided  by 
law.  if  the  Director  determines  that 
exceptional  circumstance  warrant,  the 
Director,  consistent  with  the  policy 
direction  of  the  Board,  may  award  a 
conservation  grant  which  obligates  an 
amoimt  in  Federal  funds  in  excess  of  the 
normal  maximum  award.  IMS  may 
establish  a  maximum  award  level  for 
exceptional  project  grants  for  a 
particular  fiscal  year  through 
information  made  available  in 
guidelines  or  other  material  distributed 
to  all  apphcants. 
•        •        •        •        • 

4.  Section  §  1180.17  is  revised  to  read 
as  follows: 

f118ai7    Raporls 

In  its  final  reports  a  grantee  shall 
briefly  detail  how  the  expenditure  of  the 
grant  funds  has  satisfied  the  proposed 
use  of  the  funds  as  stated  in  its  General 
Operating  Support  application  or  has 
accomplished  the  proposal  as  set  forth 
in  its  application  and  has  served  the 
purpose  of  the  Act  as  reflected  in  the 
applicable  evaluation  criteria  in 
§1180.13. 

5.  Section  §  1180.35  is  amended  by 
revising  its  heading  and  paragraphs  (a) 
and  (b)  to  read  as  follows: 

f  1 18(L35    Group  applications. 

(a)  Eligible  museiuns  may  apply  as  a 
group  for  a  project  grant. 

(b)  If  a  group  of  museums  applies  for 
a  grant,  the  members  of  the  group  shall 
either 

(1)  Designate  one  member  of  the 
group  to  apply  for  the  grant;  or 

(2)  Establish  a  separate,  eligible  legal 
entity,  consisting  solely  of  the  museiun 
group,  to  apply  for  the  grant. 


1 1 180.40  ■■  -  [Removad  and  rssarved] 

6.  Section  1180.40  is  removed  and 
reserved. 

7.  Section  1180.41  is  revised  to  read 
as  follows: 

f118a41    The  cost  analysis;  basis  tor 
grant  smounL 

Before  the  Director  sets  the  amount  of 
a  grant,  a  cost  analysis  of  the  project  is 
made  which  involves  an  examination  of: 

(a)  The  cost  data  in  the  detailed 
budget  for  the  project; 

(b)  Specific  elements  of  cost;  and 

(c)  The  necessity,  reasonableness,  and 
allowability  imder  applicable  statutes 
and  regulations. 

8.  Swrtion  1180.45  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1180.45    Use  of  consultants. 

(a)  Subject  to  Federal  statutes  and 
regulations,  a  grantee  shall  adhere  to  its 
general  policies  and  practices  when  it 
hires,  uses,  and  pays  a  consultant  as 
part  of  the  staff. 
***** 

9.  Section  1180.48  is  revised  to  read 
as  follows: 

§1180.48    Qsneral  conditions  on 
publications. 

(a)  Content  of  materials.  Subject  to 
any  specific  requirements  that  apply  to 
its  grant,  a  grantee  may  decide  the 
format  and  content  of  materials  that  it 
publishes  or  arranges  to  have  published. 

(b)  Required  Statement.  The  grantee 
shall  ensure  that  any  publication  that 
contains  materials  also  oxitains  the 
following  statement: 

The  contents  of  this  (insert  type  of 
publication,  e.g.,  book,  report,  film)  were 
developed  in  whole  or  in  part  under  a  grant 
from  the  Institute  of  Museum  Services. 
However,  the  contents  do  not  necessarily 
represent  the  policy  of  the  Institute,  and 
endorsement  by  the  Federal  Government 
should  not  be  assumed. 

10.  Section  1180.49  is  revised  to  read 
as  follows: 

§  1 180.49    Copyright  policy  for  grantees. 

A  grantee  may  copyright  materials  in 
accordance  with  government-wide 
poUcy  appUcable  to  copjnright  of 
publications  developed  \mder  Federal 
grants. 

11.  Section  1180.50  is  revised  to  read 
as  follows: 

§1180J0    Definition  of  "materials." 

As  used  in  §§  1180.48  through 
1180.49,  materials  means  a 
copyrightable  work  developed  in  whole 
or  in  part  with  funds  from  a  grant  from 
the  Institute. 

12.  Section  1180.58  is  revised  to  read 
as  follows:  :'■  '■ 
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§1180J8   Rscords  rsiaisd  to  parformsncs. 

(a)  A  grantee  shall  keep  records 
revealing  progress  and  results  imder  the 
grant. 

(b)  The  grantee  shall  use  the  records 
under  paragraph  (a)  of  this  section  to: 

(1)  Ctetennine  progress  in 
accomplishing  objectives;  and 

(2)  Revise  those  objectives,  if 
necessary  and  authorized  imder  the 
grant 

13.  Section  1180.59  is  revised  to  read 
as  follows: 

§118088    AppNcsbNIty. 

Subparts  B  and  C  (§§  1180.30  through 
1180.58)  apply  to  General  Operating 
Support  assistance,  except  as  otherwise 
provided  in  these  regulations. 

14.  Section  1180.75  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


§118078   Fundbigand 


(d)  A  museiun  receiving  assistance 
under  this  subpart  must  submit  a  final 
finiinrial  and  narrative  report  that 
evaluates  the  success  of  the  assessment 
and  actions  taken  by  the  museum  as  a 
result  of  the  assessment.  IMS  may 
request  that  the  report  be  submitted  up 
to  12  months  after  the  close  of  the  grant 
period. 
*        *        •        •        • 

[20  U.S.C  961-68] 
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Federal  Motor  Vehlcie  Safety 
Standarda;  Stability  and  Control  of 
Medium  and  Heavy  Vehidee  During 
BraMng;  and  Stopping  Distance 
Requirementa 

AQBICY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule,  petitions  for 
reconsideration. 

SUMMAfW:  This  document  responds  to 
petitions  for  reconsideration  of  a  final 
rule  that  amended  Standard  No.  105, 
Hydraulic  Brake  Systems,  and  Standard 
No.  121.  Air  Brake  Systems,  to  require 


mediiun  and  heavy  vehicles  be 
equipped  with  an  antilock  brake  system 
(ABS).  This  document  also  responds  to 
petitions  for  reconsideration  of  final 
rules  that  established  60  mph  stopping 
distance  requirements  for  hydraulic- 
braked  heavy  vehicles  and  reinstated 
such  requirements  for  air-braked  heavy 
vehicles. 

DATES:  Effective  Dates:  The  amendments 
to  §571.101  are  effective  January  12. 
1996.  the  amendments  to  §  571.105  are 
efiiective  Maidi  1. 1999.  and 
amendments  to  §  571.121  are  effective 
March  1, 1997. 

Compliance  dates:  Compliance  with 
the  amendments  to  49  CFR  571.101  and 
49  CFR  571.105  with  respect  to 
hydraulic-braked  vehicles  will  be 
required  on  and  after  March  1, 1999. 
Compliance  with  49  CFR  571.101  and 
49  CFR  571.121  with  respect  to  ai^ 
braked  tracton  will  be  required  on  and 
after  March  1. 1997  and  compliance 
with  49  CFR  571.101  and  49  CFR 
571.121  with  respect  to  air-braked 
trailen  and  single  unit  trucks  and  buses 
will  be  required  on  and  after  March  1. 
1998. 

Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  January  12, 1996. 
ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  above 
referenced  docket  numbere  and  should 
be  submitted  to:  Administrator,  National 
Highway  lYaffic  Safety  Administration, 
400  Seventh  Street.  S.W..  Washington, 
D.C  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  non-legal  issues:  Mr.  Geoi^ 
Soodoo.  Office  of  Crash  Avoidance, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  D.C.  20590  (202)  366-5892. 

For  legal  issues:  Mr.  Marvin  L.  Shaw, 
NCC-20.  Rulemaking  Division,  Office  of 
Chief  Coimsel.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  D.C.  20590 
(202) 366-2992. 
SUPPLEMENTARY  INF0NMAT10N: 
I.  Baclcground 

n.  Petitions  for  Reconsideration 
m.  Definitions  Related  to  Antilock  Brake 
Systems 

A.  Definition  of  Antilock  Brake  Systems 

B.  Directly  Controlled  Wheel 
C  Independent  Wheel  Control 

IV.  Overall  Brake  Test  Sequence 

A.  Performance  Test  Sequence 

B.  Brake  Adjustment  During  Test  Sequence 

C.  Final  Brake  Inspection  in  Test  Sequence 

V.  Braking-In-A-Curve  Test 

A.  General  Considerations 

B.  Type  of  Brake  Application 

C.  Number  of  Test  Stops  for  Certification 

D.  Initial  Brake  Temperature 

VI.  Stopping  Distance  Performance 


A.  Stopping  Distance  Requirements 

B.  Test  Surface  Specification 
C  Wheel  IxxJcup  Restrictions 

D.  Burnish  Procedure 

E.  Definition  of  Nonsteerable  Axle 
Vn.  ABS  Malfunction  Indicator  I^amps 

A.  In-cab  Malfunction  Lamp  for  Trailer 
ABS 

B.  Trailer-moimted  ABS  Malfunction 
Indicator 

C  Activation  Protocol  for  Malfunction 
Indicators 

D.  Signal  Storage 

E.  ABS  Failed  System  Requirements 
Vm.  Power  Source 

A.  Separate  Powering  for  Trailer  ABS 

B.  ABS  Malfunction  Signal  Circuit  and 
Ground 

C  Tractor  Trailer  ABS  Interface  Coimector 
DC  Applicability  of  Amendments  and 
Leadtime 

A.  Hydraulic-Braked  Vehicles 

B.  Class  3  Vehicles 

C  Four-Wheel  Drive  Vehicles 
D.  Trailers  and  Dollies 
X.  Miscellaneous 

A.  National  Uniformity 

B.  Publish  Complete  Regulatory  Texts  and 
Compliance  Test  Procures 

CCosts 

D.  Corrections  to  Standard  No.  101  and 
Standard  No.  105 

L  Background 

On  March  10, 1995,  NHTSA 
published  three  final  rules  that 
amended  the  agency's  brake  standards 
for  medium  and  heavy  vehicles.*  (60  FR 
13216).  One  of  those  final  rules  requires 
heavy  vehicles  to  be  equipped  with  an 
antilock  brake  system  (ABS)  to  improve 
the  directional  stabihty  and  control  of 
these  vehicles  during  braking.  ^  The 
other  two  final  rules  announced 
NHTSA 's  decision  to  reinstate  stopping 
distance  requirements  for  air-braked 
heavy  vehicles  and  to  establish  such 
requirements  for  hydraulic-braked 
heavy  vehicles.  (60  FR  13286. 13297) 

As  specified  in  the  ABS  final  rule,  in 
addition  to  the  ABS  requirement,  truck 
tractors  are  required  to  comply  with  a 
30-mph  braking-in-a-curve  test  using  a 
full  brake  appUcation  on  a  low 
coefficient  of  friction  surface 
representing  a  wet  siu^oe.  All  powered 
heavy  vehicles  are  also  required  to  be 
equipped  with  an  in-cab  lamp  to 
indicate  ABS  malfunctions.  Truck 
tractors  and  other  towing  vehicles  are 
required  to  be  equip{>ed  with  two 
separate  in-cab  lamps;  one  indicating 
malfunctions  in  the  towing  vehicle  ABS 
and  the  other  indicating  malfunctions  in 
the  ABS  on  one  or  more  towed  trailers 
and/or  dollies.  Trailers  (including 
dollies)  produced  during  an  initial 
eight-year  period  are  also  required  to  be 
equipped  with  an  external  malfunction 


>  Hereinafter  referred  to  a*  "heavy  vehicles." 
'  Hereinafter  referred  to  as  "the  ABS  final  rule.' 
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indicator  that  was  totbe  visible  to  the 
driver  through  the  re^ffview  mirror  of 
the  towing  vehicle. 

NHTSA  issued  the  ABS  final  Qile 
pursuant  to  the  Mot(^  Carrier  Act  of 
1991,  a  part  of  the  Intermodal  Sur&ce 
Transportation  Efficiency  Act  (ISTEA) 
of  1991.  Section  4012  of  ISTEA  directed 
die  Secretary  of  Tranpportation  to 
initiate  rulemaking  concerning  methods 
for  improving  braking  performance  of 
new  commercial  motor  vehicles,' 
including  truck  tracttirs,  trailers,  and 
their  dollies.  Congress  specifically 
directed  that  such  a  rulemaking 
examine  antilock  systems,  means  of 
improving  brake  con)patibility,  and 
methods  of  msuringieffectiveness  of 
brake  timing.  The  Adt  required  that  the 
rulemaking  De  consistent  with  the  Motor 
Carrier  Safety  Act  of  1984  (49  U.S.C. 
§  31147)  and  be  carried  out  pursuant  to, 
and  in  accordance  with,  the  National 
Traffic  and  Motor  Veliicle  Safisty  Act  of 
1966  (Safety  Act)  (4^U.S.C.  §  30101  et 
seq.).  I 

n.  Petitions  for  Recobsideration 

NHTSA  received  petitions  for 
reconsideration  front  the  American 
Trucking  Associations  (ATA),  the 
American  Automobile  Manufacturers 
Association  (AAMA).  the  Truck  Trailer 
Manufecturers  Asso^ation  (TTMA),  the 
Heavy  Duty  Brake  Manufactvirers 
Council  (Ifl)BMC),  the  United  Parcel 
Service  (UPS),  vehicle  manufscturers. 
including  Chrysler,  Navistar,  AM 
General,  and  brake  at  component 
manufacturers  including  Midland-Grau. 
Jenflo,  AlliedSignal,  Rockwell  WABCO, 
Rockwell  taitematioiial.  Kelsey-Hayes, 
and  Ferodo  America* 

The  petitioners  generally  agreed  with 
NHTSA 's  decision  to  require  all  heavy 
vehicles  to  be  equipped  with  ABS  and 
to  comply  with  the  slopping  distance 
requirements  and  to  require  truck 
tractors  to  comply  with  the  braking-in- 
a-curve  requirements.  Nevertheless, 
they  requested  modifications  of  various 
aspects  of  those  requirements.  The 
issues  raised  ^y  the  petitioners  include 
the  definition  of  antilock  brake  systems 
and  the  wheels  to  which  the  ABS 
requirement  applies^  the  ABS 
requirement's  applicability  to  hydraulic- 
braked  vehicles,  the  implementation 
schedule,  certain  aspects  of  the 
performance  tests,  certain  aspects  of  the 
malfunction  indicator  requirements,  and 
the  requirements  addressing  trailer  ABS 
powering.  The  agency  responds  to  each 
of  the  issues  raised  by  the  petitioners 
throughout  the  rematinder  of  the 
document. 


m.  DtfnitioDS  Related  to  Antilock 
Brake  Systems 

A.  Definition  of  Antilock  Brake  Systems 

hi  the  ABS  final  rule,  NHTSA  decided 
to  require  that  each  heavy  vehicle  be 
equipped  with  an  antilock  brake  system 
that  satisfies  the  following  definition: 

"Antilock  braking  system"  means  a  portion 
of  a  service  brake  system  that  automatically 
controls  the  degree  of  rotational  wheel  slip 
during  braking  by: 

(1 )  Sensing  the  rate  of  angular  rotation  of 
the  wheels; 

(2)  Transmitting  signals  regarding  the  rate 
of  wheel  angular  rotation  to  one  or  more 
devices  which  interpret  those  signals  and 
generate  responsive  controlling  output 
signals;  and 

(3)  Transmitting  those  controlling  signals 
to  one  OS  more  devices  which  adjust  brake 
actuating  forces  in  response  to  those  signals. 

To  meet  this  definition,  an  antilock 
braking  system  must  be  closed-loop.^ 
With  respect  to  the  definition  for  ABS, 
the  input  is  the  act  of  sensing  the  rate 
of  angular  rotation  of  the  wheels,  which 
is  typically  done  by  a  device  known  as 
a  wheel  speed  sensor.  The  output  is  the 
act  of  transmitting  responsive 
controlling  output  signals  to  a  device  or 
devices  known  as  modulator  valves  that 
adjust  brake  actuating  forces  in  response 
to  those  signals. 

Jenflo  petitioned  the  agency  to  amend 
the  definition  of  an  antilock  braking 
system  so  that  the  definition  did  not 
refer  to  components  such  as  wheel 
speed  sensors,  control  units,  and 
modulat(»s.  Jenflo  believes  that  it  is 
possible  to  control  rotational  wheel  slip 
and  impending  wheel  lockup  without 
monitoring  these  conditions,  while  still 
providing  controlled  stops.  In  its 
petition  for  reconsideration.  Jenflo 
submitted  56  pages  of  test  data,  but  did 
not  explain  the  relevance  of  the  data  to 
the  vehicle's  ABS  performance. 

NHTSA  has  decided  to  deny  Jenflo 's 
petition  to  amend  the  definition  of  ABS 
so  as  to  permit  open-loop  systems.  In 
previous  notices,  the  agency  discussed 
in  extensive  detail  the  reasons  for 
requiring  a  "closed-loop"  antilock 
system  and  for  combining  an  equipment 
requirement  with  a  dynamic  test 
requirement  for  truck  tractors.  (60  FR 
13224-13228)  NHTSA's  definition 
permits  any  ABS,  provided  that  it  is  a 
closed-loop  system  that  ensures 
feedback  between  what  is  actually 
happening  at  the  tire-road  surface 
interface  and  what  the  device  is  doing 


to  respond  to  changes  in  wheel  slip.  As 
many  brake  and  vehicle  manufacturers 
commented  on  the  September  1993 
NPRM,  a  device  that  satisfies  these 
criteria  is  necessary  to  prevent  wheel 
lockup  imder  a  wide  variety  of  real 
world  conditions,  thereby  significantly 
improving  safety.  In  contrast,  a 
definition  that  permitted  open-loop 
systems  would  allow  systems  that 
would  not  necessarily  prevent  wheel 
lockiup. 

NHTSA  also  stated  that  the  desired 
safety  benefits  of  ABS  could  currently 
be  achieved  only  by  means  of  both  a 
specific  equipment  requirement  for  ABS 
and  a  dynamic  performance  test 
reouirement  applicable  to  truck  tractors 
only.  In  its  petition  for  reconsideration, 
Jenflo  did  not  provide  any  information 
to  support  reliance  solely  on  a  dynamic 
performance  requirement,  or  to  support 
its  statement  that  it  is  possible  to  control 
rotational  indieel  slip  without 
monitoring  wheel  slip  conditions.  The 
agency  thraefore  has  decided  to  deny 
Jenflo's  petition  to  amend  the  definition 
for  antilock  brake  system. 

B.  Directly  Controlled  Wheel 

In  the  ABS  final  rule,  the  agency 
defined  "directly  controlled  wheel"  to 
mean  a  wheel  at  which  the  degree  of 
rotational  wheel  slip  is  sensed  and 
corresponding  signals  are  transmitted  to 
one  or  more  modulators  that  adjust  the 
brake  actuating  forces  at  that  wheel.  (60 
FR  13228-13230)  The  definition  further 
stated  that  each  modulator  may  also 
adjust  the  brake  actuating  forces  at  other 
wheels  in  response  to  the  same  signal  or 
agnals.  NHTSA  explained  that,  by 
"directly  controlled  wheel,"  it  meant 
that  the  agnal  provided  at  the  wheel  or 
on  the  axle  of  the  wheel  would  directly 
modulate  the  braking  forces  of  that 
wheel  or  axle. 

AAMA.  Chrysler,  and  Kelsey  Hayes 
petitioned  the  agency  to  revise  the 
definition  of  "directly  controlled 
wheel"  to  allow  the  use  of  a  single  in- 
differential  ^  or  in-axle  wheel  speed 
sensor  to  control  the  rear  wheel  slip. 
Chrysler  indicated  that  all  of  its  pickup 
trucks  in  the  10,000-12,000  pound  gross 
vehicle  weight  rating  (GVWR)  class  now 
successfully  use  this  type  of  sensor. 

After  reviewing  the  petitions  for 
reconsideration  regarding  in-axle 
sensors,  NHTSA  has  decided  to  revise 
the  definition  of  "directly  controlled 
wheel"  to  allow  wheel  speeds  to  be 
sensed  at  any  point  on  the  axle  shaft  of 


>  VehJclM  with  a  gross  vehicle  weight  rating 
(GVWR)  of  26,001  pounds  or  greater. 


*  A  closed  loop  control  system  is  one  which 
examines  the  output  of  the  system  and  adjusts  the 
input  to  the  system  in  response  to  that  output  This 
inclusion  of  the  output  (or  some  function  of  the 
output)  as  part  of  the  input  to  such  a  system  is 
referred  to  as  (eedback. 


'  A  differential  is  comprised  of  a  set  of  gears 
which  establish  a  constant  equilibrium  of  torques 
between  the  left-side  and  right-side  driven  wheels, 
and  which  allow  the  outer  wheels  of  a  vehicle  to 
rotate  at  a  higher  speed  than  the  inner  wheels 
during  cornering. 
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the  wheel.  This  includes  any  point 
between  the  wheel  hub  and  the  point 
where  the  axle  shaft  mates  with  the 
diffoential  output  shaft  The  agency 
believes  that  this  modification  to  the 
definition  will  permit  the  manufacture 
of  proven  antilodc  systems,  without  any 
detriment  to  safety.  This  amendment  is 
reflected  in  the  revised  definition  for 
"directly  controlled  wheel"  by  adding 
the  phrase  "either  at  that  wheel  or  on 
the  axle  shaft  for  that  wheel"  and  allows 
two  in-diSsrential  sensors  to  transmit 
corresponding  signals  to  one  or  more 
modulators  that  adjust  the  brake 
actuating  forces  at  the  wheels  on  that 
axle. 

NHTSA  emphasizes  that  single  in- 
difiiarential  sensors  will  only  be  allowed 
on  light  vehicles  with  GVWRs  between 
10.000  and  12.000  poimds.  This 
limitation  is  reflected  in  S5.5.1  of 
Standard  No.  105.  which  permits  only 
vehicles  with  such  GVWRs  to  provide 
direct  wheel  control  by  means  of  a 
single  sensor  in  the  drive  line.  The 
agency  is  concerned  that  soising  of 
rotational  wheel  slip  at  the  ring  gear  or 
at  other  p<»nts  cm  the  driveline  ' 
forward  of  the  drive  axle,  does  not 
provide  sufficiently  precise 
measurements  of  wheel  slip  for  effective 
ABS  control  on  vehicles  over  12,000 
pounds.  The  braking  distribution 
between  the  front  and  rear  axles  of 
heavy  vehicles  is  different  than  on  Ught 
vehicles,  primarily  because  of  the 
greater  load-carrying  capacity  of  heavy 
vehicles,  which  necessitates  more 
braking  at  the  rear  wheels.  As  a  result, 
greater  braking  efficiency  is  typically 
required  at  the  rear  wheels  of  heavy 
vehicles  than  on  lighter  vehicles.  Based 
on  the  above  considerations,  the  agency 
has  decided  to  allow  the  use  of  a  single 
in-axle  or  in-differential  sensor,  and 
include  in-transmission  sensors,  for 
ABS  control  of  rear  wheel  slip  on 
vehicles  with  a  GVWR  between  10,000 
and  12.000  pounds. 

Rockwell  WABCO  requested  that  the 
agency  change  the  definition  of  a 
"directly  controlled  wheel"  to  ensure 
that  the  modulator  for  controlling  the 
wheels  of  the  front  axle  is  not  used  to 
control  the  wheels  of  the  rear  axle,  and 
vice  versa. 

NHTSA  has  reviewed  the  definition  of 
a  "directly  controlled  wheel"  and  has 
concluded  that  it  does  not  clearly  state 
that,  on  single  unit  vehicles  and  full 
trailers,  the  same  modulator  should  not 
be  used  to  control  both  the  front  and 
rear  axles.  It  is  possible  that  the 


*  The  driveline  constitutes  those  parts  of  the 
vahicle  that  transfer  power  from  the  transmission  to 
the  drive  wheels,  including  the  drive  shaft. 
diSerwitial,  and  axle  shafts  of  the  driven  wheel. 


definition  may  be  misinterpreted  to 
allow  a  four  sensor/one  modulator  (4S/ 
IM)  system  tm  single  unit  vehicles  and 
full  trailers.  As  discussed  in  the  final 
rule,  it  was  the  agency's  intent  to 
require  at  least  one  modulator  for 
controlling  the  frtmt  axle(s)  and  at  least 
one  modtilator  for  controlling  the  rear 
axle(s)  of  those  vehicles.  (60  FR  13230) 
In  revising  the  definition,  the  agency 
has  added  the  phrase  "that  are  on  the 
same  axle  or  in  the  same  axle  set."  to 
make  it  clear  that  the  modulator  that 
controls  a  directly  controlled  wheel,  can 
also  control  a  wheel  (m  the  same  axle 
or  wheel(s)  on  other  axles  in  the  same 
tandem''. 

Based  on  the  above  considerations. 
NHTSA  has  decided  to  amend  the 
definiti(m  of  directly  controlled  wheel 
as  follows: 

"Directly  Controlled  Wheel"  means  a 
wheel  for  which  the  degree  of  rotational 
wheel  slip  is  sensed,  either  at  that  wheel  or 
on  the  axle  shaft  for  that  wheel,  and 
corresponding  signals  are  transmitted  to  one 
or  more  modulators  that  adjust  the  brake 
actuating  forces  at  that  wheel.  Each 
modulator  may  also  adjust  the  brake 
actuating  forces  at  other  wheels  that  are  on 
the  same  axle  or  in  the  same  axle  set  in 
response  to  the  same  signalts). 
(Italicized  phrases  are  additions  to  the 
definition). 

C.  Independent  Wheel  Control 

In  the  ABS  final  rule,  NHTSA  defined 
"independently  controlled  wheel"  to 
mean  a  directly  controlled  wheel  for 
which  there  is  a  modulator  that  adjusts 
the  brake  actuating  forces  at  that  wheel, 
but  not  at  any  other  wheel  on  the  same 
axle. 

Jenflo  petitioned  the  agency  to  delete 
the  requirement  for  independent  wheel 
control  on  truck  tractors  and  issue  what 
it  called  "performance  only" 
requirements.  That  company  stated  that 
requiring  independent  wheel  control  is 
unreasonably  design-  restrictive  and  is 
not  a  performance  requirement. 

In  the  ABS  final  rule,  NHTSA  set 
forth  the  reasons  for  requiring 
independent  control  of  at  least  one  axle 
for  truck  tractors  and  the  reasons  for 
having  more  stringent  requirements  for 
truck  tractors  than  for  other  types  of 
vehicles.  (60  FR  13230).  The  agency 
considers  these  reasons  to  be  a  sufficient 
basis  for  requiring  independent  control. 
Nevertheless,  Jenflo  has  not  addressed 
these  reasons  in  the  petition. 

AAMA  requested  confirmation  that 
the  ABS  rule  requires  a  truck  tractor  to 
have  an  ABS  with  at  least  four  sensors 
and  three  modulators  (which  are  also 
known  as  channels  of  control)(4S/3M), 


''  An  arrangement  of  two  or  more  axles  placed  in 
proximity  one  behind  the  other. 


a  single  unit  vehicle  to  have  an  ABS 
with  at  least  four  sensors  and  two 
modulators  (4S/2M),  and  a  semitrailer  to 
have  an  ABS  with  at  least  two  sensors 
and  one  modulator  (2S/1M).  NHTSA 
confirms  the  AAMA's  interpretation.  In 
addition,  the  agency  notes  that  a  full 
trailer  will  be  required  to  have  an  ABS 
with  at  least  four  sensors  and  two 
modulators  (4S/2M),  and  a  hydraulic- 
braked  single  unit  vehicle  with  a  GVWR 
between  10,000  lbs.  and  12,000  lbs.  vrill 
be  required  to  have  at  least  three  sensors 
and  two  modulators  (3S/2M). 

IV.  Overall  Brake  Test  Sequence 

A.  Performance  Test  Sequence 

In  Table  I  of  the  stopping  distance 
final  rule  for  braked  vehicles,  NHTSA 
specified  the  sequence  in  which  the 
brake  tests  are  to  be  conducted  for 
compliance  testing,  as  follows: 

(1)  Burnish. 

(2)  Stops  with  vehicle  at  gross  vehicle 
weight  rating: 

(a)  Straight  line  stop  at  60  mph  on  a 
peak  friction  coefficient  surface  of  0.9. 
for  a  truck  tractor  with  a  loaded 
unbraked  control  trailer,  or  for  a  single- 
unit  vehicle  (straight  line  stop). 

(b)  Braking-in-a-curve  stop  at  30  mph 
on  a  peak  friction  coefficient  surface  of 
0.5,  for  a  truck  tractor  with  a  loaded 
imbraked  control  trailer. 

(c)  Emergency  brake  stops  at  60  mph 
on  a  peak  friction  coefficient  surface  of 
0.9,  for  a  single-unit  vehicle.  Truck 
tractors  are  not  required  to  be  tested  in 
the  loaded  condition. 

(3)  Parking  brake  test  with  vehicle 
loaded  to  GVWR. 

(4)  Stops  with  vehicle  at  imloaded 
weight  plus  up  to  500  lbs. 

(a)  Straight  line  stop  at  60  mph  on  a 
peak  friction  coefficient  surface  of  0.9, 
for  a  truck  tractor  or  for  a  single-unit 
vehicle. 

(b)  Braldng-in-a-curve  stop  at  30  mph 
service  brake  stops  on  a  peak  fiiction 
coefficient  surface  of  0.5,  for  a  truck 
tractor. 

(c)  Emergency  brake  stops  at  60  mph 
on  a  peak  friction  coefficient  surface  of 
0.9,  for  a  truck  tractor  or  for  a  single- 
unit  vehicle. 

5.  Parking  brake  test  with  vehicle  at 
unloaded  weight  plus  up  to  500  lbs. 

6.  Final  inspection  of  service  brake 
system  for  condition  of  adjustment.  (60 
FR  13297) 

AAMA,  HDBMC,  Midland-Grau,  and 
Navistar  requested  that  the  agency 
revise  the  performance  test  sequence  in 
Standard  No.  121  by  placing  both 
braking-in-a-curve  tests  for  truck 
tractors  immediately  after  the  burnish. 
These  petitioners  stated  that  such  a 
change  would  result  in  certain 
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advantages,  including  (1)  allowing  test 
track  wetting  to  be  accomplished  more 
efficiently;  (2)  minimiting  ABS 
performance  variabilitv  since  the  tires 
would  not  be  previously  subject  to  the 
high  speed  stopping  distance  tests  on  a 
hi^  coefficient  of  friction  surface:  and 
(3)  minimizing  vehicle  transfers  for 
those  manufacturers  that  use  a  different 
test  site  for  their  low  coefficient  of 
friction  tests. 

After  reviewing  the  petitions,  NHTSA 
has  decided  to  amend  the  performance 
test  sequence  by  placing  both  braking- 
in-a-curve  tests  immediately  after  the 
biunish.  The  agency  believes  that 
conducting  the  braking-in-a-curve  tests 
at  the  beginning  of  the  test  sequence 
simplifies  the  procedure  and  reduces 
the  testing  burden  without 
compromising  safety.  The  agency  has 
specified  the  GVWR  loading  condition 
&iH  because  it  coinddles  with  the 
GVWR/LLVW  sequenoe  of  the  other 
stopping  performance  tests.  This 
decision  is  also  supported  by  the  fact 
that  performance  variat>ility  due  to  tire 
wear  and  flat-spotting  will  be 
minimized  if  the  GV\w(  test  runs  are 
conducted  first,  since  wheel  lock  is 
more  likely  to  occur  iq  the  lightly- 
loaded  condition. 

fi.  Brake  Adjustment  Inuring  Test 
Sequence 

AAMA,  HDBMC.  Mldland-Grau,  and 
Rockwell  International  petitioned 
NHTSA  to  permit  manual  brake 
adjustments  to  be  mad^  after  each  part 
of  the  test  sequence  injStandard  No. 
121.  The  petitioners  ale  concerned 
about  the  potential  for  over-adjustment 
and  the  impact  on  the  subsequent  tests 
in  the  sequence,  during  testing  with 
automatic  brake  adjuslers.  Standard  No. 
121  currently  requires  that  air-braked 
vehicles  be  equipped  with  automatic 
brake  adjusters.  Tlie  standard  allows 
three  manual  adjustments,  at  the 
manufactiuer's  recommended  intervals, 
during  the  burnish  sequence,  but  does 
not  allow  subsequent  adjustments 
during  the  testing  itself. 

NHtSA  agrees  with  jthe  petitioners 
that  there  is  a  potential  for  over- 
adjustment  by  automatic  brake  adjusters 
during  a  series  of  full  (readle  brake 
appUcations,  as  is  reqi|ired  for  the 
braking-in-a-ciuve  tes|B.  The  agency  also 
believes  that  it  is  important  to  specify 
precisely  where  in  the  test  sequence  the 
manual  adjustments  are  allowed,  since 
this  enhances  uniformity  of  the  test 
procedures.  The  agenqy  nevertheless 
beheves  that  adjusting  the  brakes  as 
frequenUy  as  after  each  test  sequence  is 
inappropriate,  because  it  would  be  less 
representative  of  real  i|vorld  braking 
conditions. 


Based  on  the  above  considerations, 
NHTSA  has  decided  to  amend  the  test 
sequence  in  Standard  No.  121  by 
allowing  some  adjustment  during 
testing.  It  is  allowing  two  manual  brake 
adjustments  for  truck  tractors  -  the  first 
at  the  end  of  the  braking-in-a-curve  tests 
and  the  second  at  the  end  of  the  GVWR 
parking  brake  test.  It  is  also  allowing 
one  manual  brake  adjustment  for  single 
unit  trucks  and  buses,  at  the  end  of  the 
GVWR  parking  brake  test.  The  agency 
believes  that  allowing  a  limited  niunber 
of  additional  adjustments  during  testing 
accommodates  die  petitioners'  concerns, 
while  preserving  a  well-  defined  test 
procedure  that  properly  accounts  for  the 
newlyadopted  test  procedures. 

NHTSA  believes  that  there  is  no  need 
to  allow  additional  brake  adjustments  in 
the  test  procedure  for  Standard  No.  105 
for  hydraulic-braked  heavy  vehicles, 
since  the  brake  test  procedure  currently 
specifies  four  burnishes  (one  burnish 
and  three  rebumishes)  and  a  brake 
adjustment  after  each  burnish. 
Moreover,  hydraulic-braked  vehicles  are 
not  subject  to  the  braking-in-a-curve 
test. 

C.  Final  Brake  Inspection  in  Test 
Sequence 

HDBMC  and  Rockwell  International 
petitioned  NHTSA  to  delete  the  final 
brake  inspection  requirement  that  is 
specified  at  the  end  of  the  stopping 
sequence  in  Table  I  of  Standard  No.  121. 
They  claimed  that  there  are  no  stated 
requirements  necessary  to  satisfy  the 
results  of  this  inspection,  and  that  the 
condition  of  the  adjusters  has  little 
significance  to  the  brake  adjusters — 
condition  after  real  world  service. 

NHTSA  disagrees  with  the 
petitioners'  claims  that  the  final  brake 
inspection  provision  is  imnecessary. 
The  agency  notes  that  Standard  No.  121 
was  amended  to  include  the  final  brake 
inspection  as  part  of  the  amendments 
for  the  rulemaking  on  automatic  brake 
adjusters.  This  issue  has  never  been 
included  in  any  of  the  notices  for  the 
heavy  vehicle  ABS  rulemaking.  As  a 
result,  the  agency  cannot  delete  the 
requirement  without  giving  the  public 
an  opportunity  to  comment  on  the  issue. 
Moreover,  the  agency  disagrees  with  the 
petitioners  that  there  are  no  stated 
requirements  by  which  a  manufacturer 
can  ensiu«  that  its  vehicle  compUes 
with  this  inspection.  Paragraph  S5.9, 
Final  Inspection,  specifies  that  the 
inspection  is  conducted  to  determine 
the  condition  of  adjustment  and  for  the 
brake  indicator  display,  in  accordance 
with  S5.1.8  and  S5.2.2  (i.e.,  brake 
adjustment  within  the  limits 
reconmiended  by  the  vehicle 
manufacturer).  Based  on  these 


considerations,  the  agency  has  decided 
to  deny  the  petitioners'  request  to  delete 
the  provision  regarding  the  final  brake 
inspection. 

V.  Braldng-In-A-Curve  Test 

A.  General  Considerations 

Navistar  requested  that  the  agency 
eliminate  the  braking-in-a-curve  test  for 
ABS-equipped  truck  tractors.  That 
company  stated  that  such  a  test  is 
redundant  to  the  provision  requiring 
ABS  because  the  test  would  not  cause 
any  changes  to  the  ABS  equipment 
mandated  by  the  ABS  equipment 
requirement. 

NHTSA  disagrees  with  Navistar's 
claim  that  the  braking-in-a-ciurve 
performance  test  is  redundant.  As 
explained  in  the  ABS  final  rule,  the 
braking-in-a-curve  test  provides  an 
important  check  of  ABS  performance. 
Merely  having  the  ABS  definition  does 
not  ensure  that  an  antilock  system  will 
provide  an  acceptable  level  of 
performance.  The  test  serves  to  evaluate 
the  basic  performance  of  an  antilock 
system.  The  agency  notes  that  the 
industry,  through  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC),  has  previously  endorsed 
and  recommended  to  the  agency 
essentially  the  same  dynamic 
performance  test  that  is  contained  in  the 
ABS  final  rule.  The  agency  further  notes 
that  Navistar  provided  no  support  for  its 
claim  that  the  braking-in-a-curve 
performance  requirement  for  truck 
tractors  is  redundant.  Based  on  the 
above  considerations,  the  agency  has 
decided  to  deny  Navistar's  request  to 
delete  the  braking-in-a-curve  test  for 
truck  tractors  equipped  with  antilock 
systems. 

ATA  requested  that  the  agency  apply 
the  braking-in-a-curve  performance 
requirements  to  single  unit  vehicles  and 
trailers.  ATA  also  requested  that  the 
agency  consider  making  the 
requirements  less  design-restrictive  by 
permitting,  for  an  interim  period,  the 
option  of  meeting  either  the  equipment 
requirement  or  the  performance 
requirement. 

While  NHTSA  agrees  with  ATA's  goal 
of  having  a  performance  test  for  all 
heavy  duty  vehicles  and  not  just  for 
tractors,  the  agency  believes  that  it  is 
premature  to  do  so  at  this  time. 

Thus,  NHTSA  has  decided  to  deny 
ATA's  requests  to  apply  the  braking-in- 
a-c\uve  test  to  single  unit  vehicles  and 
trailers  at  this  time.  In  the  ABS  final 
rule,  the  agency  discussed  in  detail  the 
reasons  for  including  a  performance  test 
for  truck  tractors.  (60  FR  13230-13232) 
One  of  those  reasons  was  that  extensive 
truck  tractor  testing  conducted  by  the 


agency  and  the  industry  indicated  that 
the  braking-in-a-ciuve  test  on  a  low  mu 
surface  is  an  objective,  repeatable.  and 
practicable  procedure  for  evaluating  a 
heavy  vehicle's  antilock  braking  system. 
However,  for  other  heavy  vehicles,  the 
agency  decided  not  to  apply  the 
braking-in-a-curve  test  at  that  time  due 
to  the  need  to  conduct  additional  testing 
to  ensure  that  these  vehicles  could  be 
safely  tested  to  the  braking-in-a-curve 
maneuver.  NHTSA  is  currently  planning 
vehicle  research  to  develop  such  a 
procedure  for  other  vehicles  and,  should 
the  research  be  successful,  will  consider 
adding  performance  tests  for  these 
vehicles  to  the  standard. 

As  explained  in  the  final  rule,  NHTSA 
regards  the  braking-in-a-curve 
requirement  as  a  complement  to  the 
ABS  equipment  requirement,  and  not  as 
an  alternative  to  it.  (60  FR  13231)  The 
braking-in-a-curve  test  alone  can  neither 
evaluate  the  overall  effectiveness  of  ABS 
nor  ensiue  the  use  of  a  closed-loop 
system.  Such  an  evaluation  would 
require  an  array  of  performance  tests 
such  as  split  mu  tests,  surface  transition 
tests,  and  stopping  distance 
performance  tests.  However,  as 
indicated  above,  the  braking-in-a-curve 
test  is  an  objective,  repeatable,  and 
practicable  procedure  for  evaluating  the 
performance  of  a  vehicle's  ABS,  and 
will  be  used  by  the  agency  to 
complement  the  ABS  equipment 
requirement.  Based  on  these 
considerations,  the  agency  has  decided 
to  deny  ATA's  request  to  allow  vehicle 
manufactiuers  the  option  of  complying 
either  with  the  equipment  requirement 
or  with  the  braking-in-a-curve 
requirement. 

B.  Type  of  Brake  Application 

In  the  ABS  final  rule,  NHTSA  decided 
to  specify  that  a  driver  conducting  the 
braking-in-a-curve  test  must  make  a  full 
treadle  application,  i.e.,  apply  the  brake 
at  a  rate  sufficient  to  reach  a  pressure  of 
100  psi  within  0.2  seconds,  in  at  least 
one  of  the  treadle  valve's  output 
circuits.  The  agency  befieved  that  these 
values  properly  represent  full  brake 
applications  in  terms  of  both  the  rate  of 
application  and  level  of  output  pressure. 
(60  FR  13234)  This  brake  appUcation  is 
intended  to  evaluate  worst  case  braking 
applications  in  an  aggressive  or  "hard" 
stop. 

AAMA,  Allied  Signal,  HDBMC,  and 
Midland-Grau  petitioned  NHTSA  to 
change  the  definition  of  full-treadle 
brake  application  to  allow  treadle 
pressiue  of  60  psi  in  0.2  seconds,  or 
maximum  treadle  travel  in  0.2  seconds. 
The  petitioners  claim  that  some 
pneumatic  systems  do  not  achieve  100 
psi  in  0.2  seconds,  but  that  all  systems 


can  achieve  60  psi  in  that  time.  In 
support  of  its  claim,  Midland-Grau 
submitted  data  frt>m  testing  performed 
on  different  antilock  systems  installed 
on  various  vehicles.  The  test  data  show 
that  vnth  the  vehicles  in  the  loaded 
condition,  the  full-treadle  brake 
application  pressures  at  the  treadle 
valve  were  not  consistently  able  to 
achieve  100  psi  in  0.2  seconds. 
However,  they  were  all  able  to  achieve 
at  least  85  psi  within  0.2  seconds. 

Based  on  NHTSA 's  analysis  of  the  test 
data  submitted  by  Midland-Grau,  the 
agency  has  decided  to  amend  the 
definition  for  "full  treadle  brake 
application"  to  mean  a  brake 
application  in  which  the  treadle 
pressure  reaches  85  psi  within  0.2 
seconds  *  *  *  "  The  agency  agrees  with 
the  petitioners  that  not  all  pneumatic 
systems  would  have  been  able  to 
achieve  a  treadle  valve  output  pressure 
of  100  psi  within  0.2  seconds  and  that 
such  a  high  threshold  is  not  necessary 
to  represent  an  aggressive  stop. 
Midland-Grau's  data  further  indicate 
that  the  ABS  would  activate  at  brake 
chamber  pressures  below  60  psi  on  most 
heavy  vehicles  in  the  loaded  condition 
on  a  test  surface  with  a  peak  friction 
coefficient  (PFC)  0.5.  However,  there  are 
some  systems  that  would  need  at  least 
60  psi  at  the  brake  chamber  within  0.2 
seconds  to  ensure  sufficient  air  pressure 
availability  for  effective  ABS  control. 

NHTSA  has  also  decided  to  modify 
the  definition  for  "full-treadle  brake 
apphcation"  to  include  a  reference  to 
maximum  treadle  travel  within  0.2 
seconds.  By  "maximum  treadle  travel," 
the  agency  means  the  distance  that  the 
treadle  moves,  from  its  position  when 
no  force  is  applied  to  its  position  when 
the  treadle  reaches  a  full  stop.  Allowing 
such  an  alternative  is  consistent  with 
the  agency's  intent  to  require  a  brake 
appUcation  that  simulates  emergency 
braking.  Moreover,  this  alternative  may 
facilitate  the  introduction  of  certain 
future  technologies  such  as  electronic 
braking  for  which  the  pressure/time 
relationship  at  the  treadle  valve  is  not 
applicable. 

Jenflo  stated  in  its  petition  that 
NHTSA  did  not  specify  a  duration  for 
the  full-treadle  brake  application. 
NHTSA  agrees  that  such  a  duration 
should  be  specified  to  avoid 
misinterpretation  of  the  brake 
appUcation  requirement.  Accordingly, 
the  agency  has  decided  to  amend 
S5. 3.6.1  of  Standard  121  to  read  as 
follows:  "using  a  full-treadle  brake 
appUcation  for  the  duration  of  the  stop, 
stop  the  vehicle  *  *  *."  (emphasis 
added) 


C.  Number  of  Test  Stq/ 
Certification 

In  the  ABS  final>ule,  NHTSA  decided 
that  requiring  compliance  with  the 
braking-in-a-ouve  r^iurements  during 
three  consecutive  stops  is  appropriate. 
The  agency  noted  that  specifying  three 
consecutive  full  treadle  test  stops  is 
consistent  with  both  NHTSA 's  own 
testing  at  its  Vehicle  Research  and  Test 
Center  (VRTC)  and  its  testing  in 
conjunction  with  the  motor  vehicle 
industry  through  the  MVSRAC  ABS 
Task  Force.  The  agency  further  noted 
that  because  the  ABS  automatically 
modulates  the  brakes,  using  full  treadle 
brake  appUcations  to  test  an  ABS- 
equipped  vehicle  in  the  braking-in-a- 
curve  maneuver  requires  less  driver 
skill  than  using  a  driver-best-effort 
modulated  brake  application  in  the 
stopping  distance  performance  tests. 
The  agency  further  noted  that  the 
braking-in-a-curve  test  is  easier  to 
perform  than  the  stopping  distance  test 
because  it  is  not  coupled  with  a 
stopping  distance  requirement. 
Therefore,  NHTSA  decided  not  to  adopt 
the  AAMA  recommendation  in  the 
NPRM  that  manufacturers  should  be 
given  the  option  of  complying  in  only 
three  of  ten  stops.  Adopting  that 
recommendation  would  have  made  the 
braking-in-a-curve  requirement 
urueasonably  lenient. 

AUiedSignal.  Rockwell  WABCO, 
HDBMC,  AAMA,  and  Navistar 
petitioned  the  agency  to  allow  truck 
tractors  to  be  regarded  as  complying 
with  the  braking-in-a-curve  test  if  they 
make  three  successful  test  runs  out  of 
six  attempts.  The  petitioners  claimed 
that  additional  test  runs  should  be 
permitted  given  that  some  variability 
may  be  caused  by  the  driver's 
performance  of  braking  and  steering 
while  conducting  these  stops.  They 
further  stated  that  all  of  the  stopping 
distance  tests  of  Standard  No.  105, 
Standard  No.  121,  and  Standard  No.  135 
recognize  the  significance  of  driver-best- 
effort  variability  by  prescribing  that  just 
one  of  six  attempts  need  to  be  successful 
to  satisfy  the  requirement. 

NHTSA  believes  that  treating  three 
successful  runs  out  of  six  attempts  as 
demonstrating  compUance  woidd  not 
provide  a  sufficiently  stringent  test  for 
antilock  brake  systems,  whose 
technology  has  demonstrated 
remarkably  consistent  performance 
during  vehicle  testing  conducted  by  the 
agency  and  by  the  motor  vehicle 
industry.  As  the  agency  stated  in  the 
final  rule,  it  is  unlikely  that  driver 
influences  will  result  in  significant 
variability,  since  the  driver  does  not 
have  to  modulate  the  brake  pedal  to 


63970  Fadaral  ytgt«**r  /  Vol.  60,  No.  239  /  Wednesday.  Decambw  13.  1995  /  Rules  and  Regulations 


DE 


reduce  h^mbI  lodkxp  and  adiieve  the 
beat  stepping  diff*^T^  perfonnance.  (60 
FR 13234)  Nevertheless,  since  there  may 
be  some  minor  vari^ility  in  the  test 
driver's  perfonnaiice,  the  agency  has 
decided  to  provide  that  ccanpliance 
with  the  faraking-inie-curve  test  is 
demoBStialed  if  a  vehicle  has  three 
mirCTwftU  test  luneiout  of  four  attempts. 
NHTSA  beUevee  th$t  this  number  of  test 
runs,  which  allows  one  iidled  test  run. 
is  appropriate  fat  an  antilock  system 
tested  to  a  bnking-l^-e-curve  maneuvn. 

D.  Initial  Brake  TakfrntOure 

In  the  March  1995  final  rules.  NHTSA 
concluded  that  m  toitial  brake 
temperature  range  ^f  between  ISO  "F 
and  200  *P  is  more  apinopriate  than  the 
proposed  temperatiln  range  of  250  "F  to 
300  *F.  The  i^ency  detennined  that 
testing  using  the  ISD  *F  to  200  *F 
temperature  range  It  more  repeetable 
and  results  in  less  variation  between  test 
runs,  compared  to  lastiiig  conducted  at 
an  initial  brake  temperatiue  of  250  "F  to 
300  *F.  particularly  for  the  emergency 
brake  stops. 

Ferodo  petittcmed  the  agency  to 
change  the  initial  Itake  temperature  to 
between  100  '?  and  200  "F,  claiming 
that  this  is  a  more  practicable  range. 

NHTSA  omtinues  to  believe  that  the 
initial  brake  temperature  range  of 
between  150  ^-200  'F  is  appropriate.  It 
'  appears  that  Ferodo  is  not  aware  that 
broadening  the  initial  l»ake  temperature 
range  makes  the  requirements  more 
stringant,  since  the!  vehicle  would  have 
to  comply  with  the  requirements  at  any 
point  within  the  specified  range.  The 
consensus  of  the  comments  received  to 
the  ABS  and  stopping  distance  NPRMs 
was  that  the  agency  should  maintain  the 
ISO  *F-200  'F  temperature  range.  In 
addition,  the  agency's  vehicle  research 
reached  a  similar  Conclusion.  (60  FR 
13235)  Baaed  on  the  tixve 
considerations,  the  agency  has  decided 
to  deny  Ferodo's  pistiticm  to  broaden  the 
inirtwl  brake  temp^ture  to  the  range  of 
100  "F  to  200  "F.   I 

VL  Sla|iping  DistapMX  Performance 

A.  Stopping  Dista$ce  Requirements  for 
School  Bu»t8 

AAMA  and  HDtMC  petitioned  the 
agency  to  allow  manufacturers  the 
option  of  certifying  hydraulic-braked 
school  buses  to  eiCher  the  existing 
standard  or  the  neiw  standard  with  ABS, 
between  now  andJMarch  1, 1999.  They 
sUted  that,  by  being  given  such  an 
option,  manufacturers  would  have  the 
incentive  to  offer  ABS  on  hydraulic- 
braked  school  buses  prior  to  1999,  and 
the  vehicles  would  have  to  meet  the 
more  stringent  second  effectiveness  test. 


HDBKfC  also  petitioned  the  agency  to 
immediately  delete  the  first 
effisctiveness  test  fm  school  buses  with 
a  GVWR  greater  then  10,000  pounds. 
NifTSA  agrees  with  the  petitioners' 
request  to  allow  the  option  of  meeting 
the  new  requiremoits,  indudtng  the 
ABS  requirements,  prior  to  March  1, 
1999.  Inis  amendment  will  fKdlitate  the 
introducticm  of  ABS  equipped  school 
buses.  Nevertheless,  the  agency  does  not 
agree  with  HDBMCs  request  to 
immediately  delete  the  first 
effectiveness  test,  since  deleting  this 
requirement  prior  to  a  vehicle  being 
equipped  with  ABS  might  decreese  the 
braldng  performance  of  school  buses. 
NHTSA  has  modified  S5.1.1(c)  of 
Standard  No.  105  to  allow  school  bus 
manufacturers  the  option  of  certifying 
that  thmr  vehicles  comply  with  the  new 
requirements,  beginning  30  days  after 
this  final  rule  is  published. 

B.  Test  Surface  Specification 

In  the  stopping  distance  final  rule. 
NHTSA  concluded  that  a  PFC  of  0.9 
represents  a  typical  dry  surbce  and  will 
not  be  a  significant  source  of  variability 
in  the  stopping  distance  tests.  (60  FR 
13289, 13290)  The  agency's  conclusion 
was  based  on  the  industry-government 
cooperative  testing  to  evaluate  the  effect 
of  fluctuations  of  PFC  on  vehicle 
stopping  performance."  Testing 
incUcates  that  the  expected  minor 
variability  of  a  high  coefficient  of 
friction  surface  appears  to  have  a 
negligible  impact  on  vehicle  stopping 
distance  performance.  This  testing  led 
the  agency  to  conclude  that  any 
variability  in  the  stopping  performance 
on  a  high  coefficient  of  fiiction  surfoce 
is  more  likely  due  to  variation  in  the 
vehicle's  peiformance  than  test  surface 
variability.  The  agency  further  stated 
that  a  test  surface  specification  of  PFC 
1 .0  would  result  in  practicability 
problems  for  the  agency,  since  it  woxild 
have  problems  finding  such  a  surface 
and  conducting  compliance  testing  on 
such  a  surface. 

Navistar  petitioned  NHTSA  to  specify 
a  PFC  of  1.0  instead  of  0.9  for  the  high 
coefficient  of  friction  surface  on  which 
the  stopping  distance  performance  tests 
are  to  be  conducted.  The  petitioner 
claimed  that  the  specification  of  PFC  0.9 
will  cause  industry  to  incur  costs  Uxc 
expensive  equipment,  maintraiance. 
delays  in  testing  and  redeployment  of 
scarce  resources  without  any 
demonstrable  safety  improvement. 

NHTSA  has  decided  to  continue  to 
specify  a  PFC  of  0.9  for  high  coefficient 
of  friction  surfaces,  for  the  reasons  set 


»  Public  File*  Docket  I»F8»-01.  MVSIAC  ABS 
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forth  in  the  final  rule.  The  agency  notes 
that  Navistar  provided  no  additional 
information  calling  into  question  the 
agency's  eerlier  conclusion  that  a  test 
surface  specification  of  PFC  1.0  would 
result  in  practicability  problems  for  the 
agency.  "Hie  agency  therefore  has 
decided  to  deny  Navistar's  petition. 

AAMA  petitiraied  the  agency  to  allow 
the  PFC  of  the  curved  test  surface  for  the 
braking-in-a-curve  test  to  be  measured 
l^  the  American  Society  for  Testing  and 
Materials  (ASTM)  trailer  on  a  straight 
secticm  of  the  curved  test  siuface.  Since 
the  ASTM  Method  E1337-90  procedure 
specifies  a  straight  line  measurement, 
the  agmcy  agrees  that  measuring  PFC 
on  a  crnved  road  might  introduce 
variabilky  in  the  meesurement  as  a 
result  of  latwal  forces  present  at  the  tire. 
NHTSA  therefore  has  decided  to  amend 
Standard  No.  121  to  allow  the  PFC  of 
the  500-foot  radius  curved  test  surface 
to  be  measiued  by  the  ASTM  skid  trailer 
on  a  straight  section  of  the  test  surface. 

ATA  requested  that  the  agency  amend 
S5.3.6.1  to  specify  that  the  ASTM 
Method  E1337-90  be  run  either  on  a  wet 
surface  without  forther  water  delivery 
or  on  a  dry  surface  with  water  delivery. 

NHTSA  believes  that  such  an 
amendment  about  the  test  surface  is  not 
necessary.  The  agency's  sldd  trailer 
measurements  t^n  at  VRTC  show  a 
negligible  difference  (i.e..  less  than  0.05) 
for  PFC  measurements  for  a  surface  that 
is  "double  wetted"  as  compared  with  an 
already  wet  surface.  This  is  the  same 
data  variability  that  VRTC  obtains  from 
the  skid  trailer  measurements  of  a 
wetted  surface  when  one  type  of  wetting 
is  used.  Therefore,  if  a  wet  test  surface 
is  wetted  again  just  prior  to  skid  trailer 
testing,  the  level  of  stringency  of  the  test 
would  be  essentially  the  same  as  that  for 
a  "single  wetting"  condition. 

C.  Wheel  Lockup  Restrictions 

AlliedSignal,  AAMA.  HDBMC.  and 
Midland-Grau  petitioned  NHTSA  to 
clarify  the  wording  in  S5.3.1  and  S5.7.1 
of  Standard  No.  121  to  explidtiy  state 
that  "unlimited  wheel  lodnip  is  allowed 
during  pertial  failure  stops."  as  is  stated 
in  S6.10.2(e)  of  Standard  No.  105. 

NHTSA  has  decided  that  it  is 
appropriate  to  modify  the  regulatory 
language  in  SS.7.1  of  Standard  No.  121 
to  explicitly  allow  imlimited  wheel 
lockup  during  emergency  brake  stops. 
The  agency  emphasizes  that  this 
amendment  serves  merely  to  make  it 
clear  that  unlimited  wheel  lockup  is 
allowed  during  emergency  brake  system 
performance  tests.  While  the  agency 
intends  to  allow  unlimited  wheel 
lodnip  during  emergency  brake  stops,  it 
does  not  intend  to  aUow  such  unlimited 
wheel  lockup  for  service  brake  stops  in 


Federal  Ragiater  /  Vol.  60.  No.  239  /  Wednesday,  December  13.  1995  /  Rules  and  Regulations  63971 


S5.3.1  of  Standard  No.  121.  NHTSA 
notes  that  this  is  only  a  clarification  and 
does  not  change  the  requirements  that 
were  adopted  in  the  March  1995  final 
niles. 

D.  Burnish  Procedure 

On  May  15, 1995.  NHTSA  issued  a 
notice  that  terminated  rulemaking  to 
amend  Standard  No.  105  and  Standard 
No.  121  with  respect  to  the  burnish 
procedures  for  mediiun  and  heavy 
vehicles.  (60  FR  25880)  llie  agency 
determined  that  it  would  be 
unnecessary  to  extend  the  period  during 
which  a  manufacturer  may  choose 
between  two  burnish  procedures.  The 
agency  reasoned  that  its  decision  was 
appropriate  because  manufactivers  have 
been  certifying  compliance  to  the  brake 
standards,  based  on  the  "new"  more 
representative  burnish  procedure,  since 
September  1994. 

m  response  to  the  March  1995  final 
rules,  Navistar  petitioned  the  agency  to 
allow,  indefinitely,  the  option  of  using 
either  the  old  or  the  new  bimiish 
procedure. 

As  explained  in  the  May  1995 
termination  notice,  the  new  burnish 
procedure  is  currenUy  in  effect. 
Th««fore,  the  issue  of  allowing  the 
option  of  using  the  old  procedure  is 
moot. 

E.  Definition  of  Nonsteerable  Axle 
In  the  stopping  distance  final  rule, 

NHTSA  stated  that  wheel  lockup  is 
permitted  at  certain  wheels,  including 
"any  wheel  on  a  nonsteerable  axle  other 
than  the  two  rearmost  nonliftable, 
nonsteerable  axles  *  *  *,  for  any 
duration  *  *  *."  (see  paragraph 
S5.3.1(a)) 

AAMA  requested  the  agency  to  make 
it  clear  that  a  nonsteerable  axle  is  an 
axle  that  does  not  steer  by  means  of  a 
driver-controlled  mechanism,  and  that  a 
self-steering  aide  would  be  considered  a 
nonsteerable  axle. 

NHTSA  considers  a  self-steering  axle 
to  be  a  nonsteerable  axle  in  this  context, 
since  such  an  axle  is  not  under  the 
control  of  the  driver.  The  pertinent 
criterion  is  that  an  axle  is  only 
considered  "steerable"  for  purposes  of 
this  requirement,  if  the  steerability  of 
the  wheels  on  that  axle  is  controlled  by 
the  steering  wheel  of  the  vehicle.  Since 
a  self-steering  axle  is  not  under  the 
control  of  the  driver's  steering  wheel,  it 
is  not  considered  to  be  steerable. 

Vn.  ABS  Malfunction  Indicator  Lamps 

A.  In-Cab  Malfunction  Lamp  for  Trailer 
ABS 

In  the  final  rule,  NHTSA  decided  to 
require  lamps  in  the  cab  of  truck  tractors 
to  indicate  any  malfunction  with  the 
ABS  of  any  towed  vehicles.  (60  FR 


13244, 13245)  The  agency  also  required 
trailers  to  supply  trailer  ABS 
malfunction  signals  to  the  tractor.  This 
requirement  is  essentially  the  same  as 
the  one  proposed  prior  to  the  March 
1995  final  rule. 

ATA  petitioned  the  agency  to  delete 
the  provision  requiring  in-cab 
indication  of  trailer  ABS  malfunctions. 
That  organization  claimed  both  in  its 
comments  to  the  NPRM  and  in  its 
petition  for  reconsideration  that  such  a 
lamp  is  imnecessary.  It  also  argued  that 
such  a  requirement  needlessly 
complicates  the  electrical  system  of  the 
tractor  and  the  electrical  connector 
arrangement  between  tractors  and 
trailers. 

NHTSA  disagrees  with  ATA  that  the 
in-cab  trailer  malfunction  lamp  is 
unnecessary.  Studies  have  shown  that 
an  in-cab  malfunction  lamp  is  a  more 
effective  means  of  making  the  driver 
aware  of  an  ABS  malfunction,  compared 
with  an  external  malfunction  lamp  on 
the  trailer.'  The  agency  also  disagrees 
with  ATA's  statement  that  having  two 
malfunction  indicators  unreasonably 
complicates  the  electrical  systems  in 
combination  vehicles.  In  their 
comments  on  the  NPRM,  several  brake 
and  vehicle  manufacturers  stated  that  it 
was  appropriate  to  have  two  indicators. 
For  instance,  Midland-Grau  strongly 
opposed  having  a  single  malfunction 
indicator,  claiming  that  having  a  single 
lamp  would  make  it  difficult  to  identify 
which  vehicle  had  a  malfunction 
without  using  separate  diagnostic 
equipment.  Since  this  issue  has  been 
addressed  in  detail  in  previous  notices, 
and  since  ATA  has  not  submitted  any 
additional  data  to  substantiate  its  claim, 
the  agency  has  decided  to  deny  ATA's 
request  to  delete  the  in-cab  malfunction 
lamp  for  the  trailer  ABS. 

B.  Trailer-Mounted  ABS  Malfunction 
Indicator 

In  the  final  rule,  NHTSA  decided  to 
require  an  external  ABS  malfunction 
lamp  on  trailers  and  dollies  for  the 
eight-year  period  during  which  some 
non-ABS-equipped  tractors  will  be 
towing  ABS-equipped  trailers.  (60  FR 
13244, 13245)  The  requirement 
specified  that  the  external  lamp  "be 
visible  within  the  driver's  forward  field 
of  view  throudi  rearview  mirrors." 

ATA  and  UPS  petitioned  the  agency 
to  delete  the  requirements  for  an 
external  trailer-mounted  malfunction 
lamp.  They  claimed  that  the  external 
malfunction  lamp  will  lead  to  less  safety 


•"An  In-Service  Evaluation  of  the  Performance, 
Reliability,  Maintainability,  and  Durability  of 
Antilock  Braking  Systems  for  Semitrailers,"  U.S. 
Department  of  Transportation/  NHTSA  Report  No. 
DOT  HS  808  059.  October  1993. 


because  drivers  will  be  looking  in  their 
mirrors  during  braking  to  see  whether 
the  ABS  lamp  is  functioning,  instead  of 
looking  at  traffic  conditions  ahead  of 
their  vehicle. 

NHTSA  continues  to  believe  that  it  is 
appropriate  to  require  an  external 
malfunction  lamp  on  trailers  and  dollies 
for  the  eight-year  period  during  which 
some  non-ABS-equipped  tractors  will  be 
towing  ABS-equipped  trailers.  The 
external  malfunction  lamp  will  indicate 
trailer  ABS  malfunctions  to  the  driver  of 
a  non-ABS  tractor  and  will  also  assist 
Federal  and  State  inspectors  in 
determining  the  operational  status  of  a 
trailer's  antilock  system.  NHTSA 
disagrees  with  ATA's  claim  that  the 
external  malfunction  lamp  would  create 
a  less  safe  condition  for  drivers.  The 
agency  anticipates  that  most  drivers  will 
look  through  their  mirrors  to  check  the 
lamp  infrequentiy,  and  only  when  the 
vehicle  is  stationary  or  the  road  ahead 
is  clear.  The  agency  therefore  denies  the 
petitions  from  ATA  and  UPS  to  delete 
the  trailer-mounted  ABS  malfunction 
lamp. 

Midland-Grau  and  TTMA  petitioned 
the  agency  to  delete  the  requirement  in 
S5.2.3.3  that  the  external  indicator  on  a 
trailer  be  visible  from  the  driver's 
seating  position  "through  the  rearview 
mirrors."  Midland-Grau  stated  that 
since  the  truck  tractor  manufacturers 
cannot  control  where  the  external  lamp 
would  be  located,  requiring  that  the 
lamp  be  visible  from  the  cab  of  the  truck 
tractor  is  unreasonable.  TTMA  stated 
that  since  trailer  manufacturers  have  no 
responsibility  for  the  mirrors,  requiring 
the  ABS  malfunction  lamp  on  dollies 
and  trailers  to  be  visible  "through  the 
rearview  mirrors"  is  not  appropriate. 
They  also  stated  that  there  is  no  good, 
practical  location  for  such  a  lamp  on  a 
doUy. 

Even  though  NHTSA  beUeves  that  the 
external  trailer  malfunction  lamp  is 
appropriate,  the  agency  agrees  with 
Midland-Grau  and  TTMA  that  it  is 
inappropriate  to  specify  a  location 
requirement  for  the  external 
malfunction  lamp  that  is  based  on  what 
can  be  seen  in  a  truck  tractor's  rearview 
mirror.  CompUance  with  such  a 
requirement  would  depend  on  factors 
that  are  not  fully  controlled  by  the 
trailer  manufacturer.  Rearview  visibility 
of  the  ABS  external  malfunction  lamp 
could  vary  based  on  truck  tractor  design 
and  its  aerodjrnamic  fairings,  the  field  of 
view  provided  by  the  rearview  mirrors, 
and  on  the  location  of  the  lamp. 
Accordingly,  the  agency  has  decided  to 
delete  the  requirement  in  S5. 2.3.3  for 
rearview  mirror  visibiUty  of  the  lamp  on 
trailers  and  dolUes. 
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TTMA  rsquested  ^t  if  the  agency 
ratains  tlte  requiremtoiit  for  an  external 
malfunctian  lamp  <A  the  trailer,  then 
the  location  of  the  Ump,  its  color,  and 
its  intensity  should  be  specified  in 
Standard  No.  108,  Lfanps,  nflectin 
device*,  and  aaKxidited  equipment 

NHTSA  emphasiass  that  it  is 
important  for  the  driver  to  see  the  trailer 
mounted  malfunctictn  lamp  from  his  or 
her  driving  positioit  Therefixe,  the 
agency  is  issuing,  sjjnultaneously  with 
this  final  rule,  an  h^fOhf  that  {voposes 
a  lamp  location  on  1^  trailer  and  the 
dolly,  but  without  stating  any  visibility 
requirements  with  rMsinioe  to  the 
tractor.  The  agency  Speas  vdth  TTMA 
that  it  is  appropriate  to  propose  the 
locatioa,  color,  and  intensity  otthe 
treikr  and  dolly  ABS  external 
malfunction  lamp.  Specifically,  the 
agency  is  proposing  a  location  for  the 
external  ABS  malfunction  indicator  on 
trailers,  which  is  si<iilar  to  the  location 
propoeedby  the  ag^Of^r  whan  it  was 
cffniri^<«»<"8  requiring  a  low  pressure 
warning  lamp  on  titilers  (55  FR  4453, 
February  8, 1995). 

ATA  and  UPS  pe(iti<med  the  agmcy 
to  oidy  racnaire  that  {the  ABS  check  lamp 
be  visible  ror  visual  inspection  during  a 
walk-around  of  a  vehicle. 

NHTSA  believes  that  only  requiring  a 
lamp  for  visual  insfectitm  durii^  a 
vehicle  watti-arounii  is  insufficient 
because  current  de^i^os  would  require 
more  than  one  perstm  to  conduct  the 
inspection,  if  the  trailer  is  powered 
through  the  stop  lafap  circuit  One 
person  would  haveito  apply  the  brake 
pedal  to  provide  ABS  power  to  the 
trailer,  and  another  would  need  to  be 
outside  the  vehicle  to  view  the  ABS 
lamp,  if  it  is  located  somewhere  on  the 
traikr's  chassis. 

C.  Activation  Protocol  for  Malfunction 
Indicators 

In  the  final  rule,  NHTSA  decided  to 
require  the  malfunction  indicator  lamp 
to  activate  whan  a  tooblem  exists  and 
not  activate  when  me  system  is 
functioning  propeily.  (60  FR  13246) 
Under  this  requireinoit,  die  indicator 
lamp  is  required  toi  provide  a 
continuous  indication  until  a  function 
check  of  the  ABS  is  completed.  Under 
that  fcmnat.  the  ABS  maUimction  lamp 
extinguishes  after  «  function  check,  and 
before  the  vehicle  is  driven.  The  agency 
explained  that  this  ABS  malfunction 
lamp  format,  together  with  the 
requirement  that  the  system  stores 
malfunctions  until  the  next  key-on,  is 
necessary  to  enable  Federal  and  State 
inspectors  to  deteiknine  the  operational 
status  of  an  ABS  vrithout  moving  the 
vehicle.  In  support  of  its  decision,  the 
agency  noted  that  this  activation  pattern 


is  consistent  with  the  one  for  light 
vehicle  ABS  and  the  one  adopted  by  the 
Economic  Commission  for  Europe 
(ECE). 

Navistar  petitioned  NHTSA  to  allow 
the  vehicle  to  be  in  motion  at  low 
vehicle  speed  during  an  ABS  sjrstem 
check  so  that  the  sensor  check  could  be 
included  before  the  lamp  extinguishes. 
Navistar  stated  that  the  benefits  of  a 
sensor  check  outweigh  the  convenience 
for  use  by  Federal  or  State  inspectors. 

As  explained  in  the  final  rule,  NHTSA 
beUeves  diet  the  requirement  that  the 
system  store  malfunctions  imtil  the  next 
key-on  is  necessary  to  enable  Federal 
and  State  inspectors  to  determine  the 
operational  status  of  an  ABS  without 
moving  the  vehicle.  On  March  10. 1995. 
the  Federal  Highway  Administration 
(FHWA)  published  a  notice  of  intent  to 
initiate  rulemaking  addressing 
requirements  for  motor  carriers  to 
iTiirintiiiTi  the  ABS  on  those  vehicles  that 
are  subject  to  NHTSA's  final  rule.  These 
requirements  could  include  inspecting 
the  vehicle  to  determine  whether  ABS  is 
operational.  Navistar's  request  to  allow 
the  vehicle  to  be  in  motion  before  the 
lamp  extinguishes  would  impede 
FHWA's  inspection  process  to 
determine  the  operational  status  of  ABS. 
The  agency  therefore  has  decided  to 
deny  Navistar's  petition  to  amend  the 
malfunction  lamp  protocol  to  allow  the 
lamp  to  stay  lit  until  the  vehicle  is 
driven. 

AlliedSignal  and  TTMA  requested 
that  the  check  of  lamp  function  on  the 
external  trailer  ABS  malfunction  lamp 
would  only  activate  when  power  is 
supplied  to  the  ABS  and  the  vehicle  is 
stationary.  They  stated  that  such  a 
requirement  would  prevent  the  ABS 
lamp  bora  cycling  on  and  off  whenever 
power  is  supplied  or  with  every  brake 
application  in  cases  where  the  trailer 
ABS  is  being  powered  through  the  stop 
lampdrcmt. 

NhTSA  agrees  with  the  petitioners 
that  such  a  requirement  reduces 
potential  distractions  to  the  driver  or  to 
drivers  of  other  vehicles  caused  by  the 
lamp  cycling  on  and  off  with  every 
brake  application.  The  agency  notes  that 
this  modification  retains  the 
requirement's  primary  purpose,  which 
is  to  indicate  an  ABS  malfunction  to  the 
driver  or  to  Federal  and  State  inspection 
personnel.  The  agency  has  therefore 
decided  to  amend  paragraph  S5.2.3.3  to 
specify  that  the  check  of  lamp  function 
will  activate  the  trailer  ABS  malfunction 
lamp,  whenever  power  is  supplied  to 
the  ABS  and  there  is  an  absence  of 
wheel  speed  (i.e.,  that  the  vehicle  is 
stationary). 

TTMA  stated  that  the  final  rule  does 
not  address  the  operation  of  the  ABS 


malfunction  lamp  in  the  event  of  a  total 
loss  of  electrical  power.  That 
organization  requested  that  the  agency 
explidUy  state  that  neither  the  external 
trailer  lamp  nor  the  in-cab  lamp  is 
required  to  be  activated  if  there  is  a  total 
loss  of  electrical  power  to  the  trailer. 

A  total  loss  of  power  causes  the 
control  imit  to  be  incapable  of  s«iding 
a  malfunction  signal  to  the  indicator 
lamp,  since  the  control  unit  for  an 
electronic  ABS  requires  electrical  power 
for  operation.  NHTSA  notes  that  no 
vehicle  system  is  capable  of  indicating 
a  warning  or  malfunction  in  the  event 
of  a  totalloss  of  electrical  power.  The 
agency  therefcwe  believes  that  there  is 
no  need  to  specify  regulatory  language 
about  the  operation  of  the  ABS 
malfimction  lamp  in  the  event  of  a  total 
loss  of  electrical  power. 

D.  Signal  Storage 

In  the  final  rule,  NHTSA  decided  to 
require  that  the  ABS  indicator  lamp 
system  be  capable  of  storing  information 
regarding  any  malfunction  that  existed 
when  the  ignition  was  last  turned  to  the 
"off"  position  or  in  the  case  of  towed 
v^cles,  when  power  was  last  received 
by  die  ABS.  (60  FR  13246, 13247)  The 
agency  explained  that  the  malfunction 
storage  requirement  is  necessary  to 
ensure  that  relief  drivers  and  Federal 
and  State  inspectors  are  advised  about 
any  malfunctions  in  a  vehicle's  ABS 
without  having  to  move  the  vehicle. 

Rodnwell  WABCO,  Midland-Grau, 
AAMA,  TTMA,  and  ATA  requested  that 
the  agency  define  a  pre-existing 
malfunction  as  a  malfunction  that 
existed  when  the  ignition  switch  was 
last  turned  to  the  "off"  position.  These 
petitioners  argued  that  such  a  definition 
is  necessary  to  clarify  that  malfunctions 
that  no  longer  exist  are  to  be  cleared  and 
do  not  need  to  be  indicated. 

After  reviewing  the  petitions,  NHTSA 
had  decided  to  amend  S5.3.3(b)  of 
Standard  No.  105,  and  S5. 1.6.2  (a)  and 
(b)  and  S5.2.3.2  of  Standard  No.  121  to 
clarify  that  a  pre-existing  malfunction  is 
a  malfunction  that  existed  when  the 
ignition  switch  was  last  turned  to  the 
"off"  position.  The  agency  never 
intended  to  require  the  indication  of 
malfunctions  that  have  been  corrected 
but  still  remain  in  the  long-term 
memory  of  the  electronic  control  imit. 

E.  ABS  Failed  System  Requirements 

In  the  final  rule.  NHTSA  decided  to 
revise  Standard  No.  121  to  prohibit  any 
change  in  brake  timing  in  the  event  of 
ABS  malfunctions  that  affect  the 
generation  or  transmission  of  response 
or  control  signals.  The  agency  explained 
that  this  modification  will  ensure  that 
the  brake  system  reverts  to  normal 
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braking  without  antilock  control,  in  the 
event  of  such  a  malfunction  in  the 
antilock  system. 

AlliedSignal,  HDBMC,  and  Midland- 
Grau  petitioned  the  agency  to  amend 
S5.5.1  to  require  each  vehicle  to  meet 
the  emergency  brake  stopping 
requirements  but  not  the  service  brake, 
actuation  and  release  timing 
requirements.  The  petitioners  are 
concerned  about  the  potential  for 
noncompliance  that  is  not  within  the 
control  of  known  antilock  brake 
systems. 

NHTSA  believes  that  it  is  important 
that  a  heavy  vehicle's  brake  system 
revert  to  normal  braking  without 
antilock  control,  in  the  event  of  an  ABS 
malfunction  that  affects  the  generation 
or  transmission  of  response  or  control 
signals  in  any  part  of  the  antilock 
system.  The  agency  believes  that  it 
would  be  inappropriate  to  allow  brake 
performance  to  degrade  to  the  level  of 
the  emergency  braking  performance 
requirements  when  a  typical  ABS 
malfunction  exists.  The  service  brakes 
of  a  vehicle  with  a  malfunctioning  ABS 
should  provide  a  level  of  braking 
performance  that  is  not  substantially 
different  from  the  service  brake 
performance  with  the  ABS  operational. 
This  is  necessary  so  that  the  resulting 
braking  performance  will  not  surprise  a 
driver  when  the  ABS  malfunctions. 
Based  on  the  above  considerations,  the 
agency  has  decided  to  deny  the 
petitions  to  amend  the  performance 
requirements  for  a  vehicle  with  a  failed 
antilock  system. 

Vm.  Power  Source 

A.  Separate  Powering  for  Trailer  ABS 

In  the  final  rule,  NHTSA  decided  to 
reqiiire  full  time  powering  for  the  trailer 
ABSs  as  well  as  requiring  that  the 
towing  vehicle  have  a  corresponding 
separate  circuit.  (60  FR  13246-13250) 
The  agency  explained  that  this 
requirement  provides  the  strongest 
possible  soiurce  of  electrical  power  from 
the  tractor  to  ensure  the  functioning  of 
the  ECU,  the  modulators,  and  a- 
continuous  malfunction  indication 
whenever  a  malfunction  exists. 

AAMA,  Midland-Grau,  and  TTMA 
requested  the  agency  to  make  it  clear 
that  the  phrase,  "separate  electrical 
circuits,  specifically  provided  to  power 
the  antilock  system,"  is  not  intended  to 
require  that  a  circuit  be  exclusively 
utilized  by  the  towed  vehicle  ABS. 
AAMA  and  Midland-Grau  want  the 
agency  to  allow  other  uses  for  this 
circitit,  such  as  interior  van  trailer  Ughts 
and  multiplexing  applications.  ATA 
asseried  that  the  requirement  for  a 
separate  circuit  is  redundant  and  costiy. 


ATA  subsequently  requested  the  agency 
in  a  September  6, 1995  letter  to  interpret 
the  requirement  for  a  separate  electrical 
circuit. 

NHTSA  has  decided  to  deny  the 
request  to  permit  other  uses  for  the 
separate  ABS  circuit.  As  emphasized  in 
the  final  rule,  based  on  the  best  data 
available  to  the  agency,  NHTSA 
determined  that  it  is  necessary  for  the 
ABS  on  towed  vehicles  to  receive  full- 
time  power  through  a  circuit  that  is 
exclusively  used  by  the  towed  vehicle 
ABS,  so  as  to  reduce  the  possibility  of 
the  ABS  being  inoperative  due  to  lack 
of  power.  Throughout  the  rulemaking, 
the  agency  has  intended  that  a  towed 
vehicle  antilock  system  be  powered 
through  a  separate  electrical  circuit  that 
is  specifically  provided  to  power  the 
antilock  system. 

NHTSA  based  that  decision  on  the 
results  of  its  field  evaluation  of  the 
diu-ability  reUability,  and 
maintainability  of  trailer  ABS  systems 
(as  reported  in  DOT  Report  No.  HS  808 
059).  That  report  noted  that  each  of  the 
three  electrical  powering  methods  that 
employed  a  separate  circuit  (e.g.,  the 
Cole-Hersee  13-pin  connector,  the 
separate  6-pin  connector,  and  the    . 
separate  ISO  connector)  was  superior  to 
the  stoplamp  powering  approach.  Each 
of  these  separate  powering  approaches 
used  completely  dedicated  electrical 
circuits,  which  included  separate,  fully 
dedicated  positive  and  ground  wires,  to 
power  the  trailer  ABS  ECUs.  Based  on 
the  existing  data,  the  agency  therefore 
believes  that  both  positive  and  ground 
wires  separate  firom  those  now  provided 
for  other  uses  are  necessary  to 
adequately  power  trailer  ABS  systems. 
The  agency  has  no  technical  basis  for 
concluding  that  circuits  that  share  the 
existing  ground  provided  by  the 
ciirrently-used  SAE  J560  connector 
would  provide  power  as  well  as  a  fully 
separate  drcmt,  and  therefore  has  no 
basis  to  conclude  that  such  a  powering 
scheme  would  be  adequate. 

NHTSA  is  aware  of  extensive  industry 
efforts  in  various  Society  of  Automotive 
Engineers'  (SAE)  technical  conunittees 
to  establish  performance  standards  for 
electrical  systems  used  to  power  tractor 
and  trailer  ABS  systems  which  include 
objective  performance  test  procedures, 
measurement  criteria,  and,  in  some 
cases,  target  performance  levels.  If  those 
efforts  result  in  the  development  of 
consensus  standards  that  would  ensure 
high  quality  tractor  and  trailer  electrical 
systems  that  could  be  demonstrated  to 
adequately  supply  electrical  power  to 
trailer  ABS  systems,  the  agency  would 
consider  alternative  means  of  satisfying 
the  safety  need  for  adedUate  trailer  ABS 
powering,  other  than  the  one  which 


currently  available  data  indicate  is 
necessary. 

NHTSA  has  been  asked  whether  the 
rule  allows  the  use  of  the  SAE  J560 
connector.  The  agency  reiterates  the 
point  it  made  in  the  final  rule,  i.e.  that 
it  is  leaving  to  industry  the  decision  as 
to  which  design  approach  is  used  to 
implement  the  performance  requirement 
that  trailer  ABS  be  suppUed  power 
through  a  separate  circuit  and  that  a 
means  of  signaling  trailer  ABS 
malfunctions  to  the  tractor  also  be 
provided.  SAE  J560  standard  both 
specifies  the  physical  connector  and 
standardizes  the  oses  for  each  of  the 
seven  pins.  Thus,  the  connector,  if  it  is 
configured  as  specified  in  the  J560 
standard  could  not  be  used,  because 
there  is,  at  most,  one  pin  available  for 
new  uses,  and  up  to  three  new  ones 
could  be  required.  However,  if  the 
industry  chooses  to  reconfigiue  the 
presently-used  SAE  J560  connector 
hardware  in  such  a  manner  as  to  meet 
the  requirements  for  a  separate  trailer 
ABS  powering  circuit  (both  positive  and 
ground)  and  malfunction  signaling,  then 
that  solution  would  be  permitted.  The 
agency  notes  that  such  a  solution  would 
require  multiplexing  of  some  circuits,  in 
order  to  free  up  enough  pins  for  ABS 
power 

NH7SA  agrees  with  TTMA's  concern 
that  "if  the  auxiliary  circuit  is  used  to 
provide  full-time  power  to  ABS,  then 
there  would  be  potential  for 
inadvertently  powering  the  auxiUary 
devices,  due  to  human  error,  if  a  manual 
switch  is  left  on  *  *  *  "  Such  an 
inadvertent  powering  of  an  auxiUary 
device  that  uses  the  same  power  circuit 
as  the  ABS  could  result  in  a  low  voltage 
condition  at  the  electronic  control  unit 
of  the  ABS,  thus  making  the  ABS 
inoperative.  Also,  the  suggestion  that 
the  trailer  ABS  powering  circuit  could 
be  shared  with  other  electrical  devices 
and  still  be  adequate  if  power  to  those 
devices  were  automatically  svsritched  off 
(except  when  the  vehicle  is  stationary), 
lacks  an  objective  basis  to  gauge 
whether  such  an  automatic  means 
would  be  fail-safe.  If  the  automatic 
means  failed,  the  trailer  ABS  systems 
could  have  insufficient  power.  The 
agency  therefore  considers  this 
approach  to  providing  separate  power  to 
trailer  ABSs  to  be  inadequate. 

B.  ABS  Malfunction  Signal  Circuit  and 
Ground 

In  the  final  rule,  NHTSA  specified 
detailed  requirements  about  the 
capabilities  of  the  electrical  circmts. 
Among  other  things,  paragraph  S5.2.3.2 
requires  each  non-towing  trailer  to  have 
the  means  for  connection  of  the  antilock 
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malfunction  signal  drcuit  and  ground, 
at  the  front  of  &e  trailer. 

AAMA  and  Midland-Grau  petitioned 
the  agency  to  delete  the  word  "circuit" 
in  the  phrase  "malfunction  signal 
circuit  and  ground"  in  S5.2.3.2, 
claiming  that  it  colild  be  interpreted  as 
requiring  a  separate  circuit  with   - 
dedic^^  power  qnd  ground  wires. 

After  reviewing  Ithe  petitions,  NHTSA 
has  decided  to  amend  paragraph 
S5.2.3.2  to  delete  the  words  "and 
ground"  from  the  phrase  "malfunction 
signal  drcuit  and  ground."  The  agency 
notes  that  it  did  n0t  intend  to  require  a 
dedicated  circuit  lor  the  ABS 
malfunction  signa)  circuit  on  trailos. 
The  agency  agreea  with  the  petitioners 
that  since  a  "circiMt"  is  defined  as  an 
electrical  path  having  both  a  power 
source  and  a  ground,  the  present 
language  coukl  ba  confusing,  and  that 
the  language  should  be  changed  to  avoid 
being  misinterpreted. 

TTMA  requested  that  the  agency 
amend  S5.1.6.2(a)  and  S5.2.3.2,  which 
require  that  the  vehicle  be  equipped 
with  an  "electrioil  circuit  that  is 
capable  of  signaling  a  malfunction."  The 
petitioner  stated  that  the  ABS,  not  the 
electrical  circuit,  ihould  be  required  to 
signal  a  malfunction. 

NHTSA  agrees  ihat  TTMA's  requested 
language  is  more  precise  than  the 
wording  in  the  final  rule's  regulatory 
text,  and  amends  the  regulatory 
language  accordiilgly. 

AAMA,  Midland-Grau,  and  TTMA 
petitioned  the  agency  to  amend 
S5. 1.6.2(c),  whicb  currently  requires 
that  a  tmck  or  trut±  tractor  designed  to 
tow  another  vehicle  have  an  electrical 
drcuit  that  is  capable  of  "transmitting" 
information  about  a  malfunction.  The 
petitioners  requested  that  the  word 
"transmitting"  bei  changed  to 
"receiving." 

NHTSA  believ^  that  it  would  be 
inappropriate  to  Substitute  the  word 
"receiving"  for  "transmitting"  since  this 
electrical  circuit  both  transmits  and 
receives  information.  When  towing  a 
trailer,  a  tractor  tfansmits  the 
malfunction  infofmation  that  it  receives 
from  the  trailer's  ABS  to  the  ABS 
malfunction  indicator  lamp  in  the  cab  of 
the  tractor  or  the  truck.  Even  though  the 
agency  has  deddied  not  to  change  the 
word  "transmittihg"  in  S5.1.6.2  to 
"receiving,"  it  has  dedded  to  clarify  the 
provision's  wording. 

In  addition  to  the  changes  spedfically 
addressed  by  the  petitions,  NHTSA  has 
dedded  to  reword  all  three  ABS 
malfunction  circuit  and  indicator 
provisions  (S5.1.6.2,  S5.2.3.2,  and 
S5.2.3.3)  to  dari^  them  and  make  them 
more  consistent  fai  form  and  wording  to 


each  other  and  to  the  other  parts  of  the 
standard. 
In  particular: 

(a)  The  new  'o  S5.1. 6.2(a)  is  written  as 
a  general  requirement. 

(b)  The  old  S5.1.6.2(a)  and  S5.1.6.2(b) 
has  been  combined  into  one  paragraph. 

(c)  The  old  S5.1.6.2(c)  has  been 
renumbered  S5. 1.6.2(b)  and  has  been 
reworded  to  delete  references  to  trailer 
failiues  in  a  tractor  reqiiirement. 

(d)  The  new  S5.2.3.2  no  longer 
references  a  "key  switch"  or  an  in-cab 
ABS  malfunction  lamp,  because  those 
items  are  not  present  on  trailers. 

(e)  The  new  S5.2.3.3  now  includes 
requirements  for  memory  and  check  of 
lamp  functicms. 

C.  Tractor  Trailer  ABS  Interface 
Connector 

AAMA  petitioned  the  agency  to 
specify  the  electrical  connector.  SAE 
J2272,  Tractor  Trailer  Interface 
Connector,  stating  that  "the  industry 
will  not  be  able  to  converge  to  a  single 
solution  in  the  absence  of  regulatory 
direction."  AAMA  claimed  that  widiout 
regulatory  direction,  the  end  usen  could 
prevent  an  indiistry  approach  bom 
being  implemented,  which  would  result 
in  a  proliferation,  rather  than  needed 
deproliferation,  in  connector  strategies. 
In  its  petition  for  reconsideration, 
TTMA  supported  the  J2272  connedor. 
However,  in  a  later  submission  to  the 
docket,  that  organization  withdrew  its 
support  of  that  connedor.  TTMA  now 
supports  a  separate  coimedor,  but  does 
not  tavot  any  one  in  particular.,  ATA 
supports  the  current  seven-pin    - 
connedor. 

NHTSA  is  aware  that  the  industry  is 
considering  several  options  for 
powering  trailer  antilock  systems  and 
that  it  is  having  a  difficult  time  reaching 
a  consensus.  The  agency  agrees  that  the 
SAE  J2272  connedor  is  one  potentially 
permissible  approach  that  should  be 
given  full  consideration  by  the  industry. 
However,  the  agency  is  also  aware  that 
the  7-pin  configuration  of  the  SAE  )2272 
connedor  might  not  allow  the  industry 
to  have  a  one-connedor  solution  in  the 
long  term,  even  if  some  of  its  pins  are 
multiplexed.  It  is  NHTSA's  belief  that 
the  industry  understands  and  can  best 
respond  to  the  future  electrical 
powering  needs  for  trailera,  such  as 
antilock  braking  systems,  electronic 
braking  systems,  and  satellite  tracking 
and  communications  network.  The 
agency  believes  that  obtaining 
compatibility  provides  suffident 
incentive  for  the  industry  to  reach  a 


consensus  to  standardize  on  a  connedor 
to  comply  with  the  full-time  power  and 
in-cab  malfunction  lamp  requirements 
without  the  need  for  an  electrical 
connedor  equipment  requirement 
mandated  by  NHTSA.  AMA,  ATA. 
TTMA,  and  brake  component 
manubcturen  have  been  meeting  imder 
the  auspices  of  SAE  in  an  effort  to  reach 
consensus  on  the  connedor  issue.  These 
meetings  indicate  that  all  parties  have 
placed  forward  and  badcward 
compatibihty  as  an  important  issue  for 
the  industry  to  resolve  and  reach 
consensus.  Based  on  these 
considerations,  the  agency  has  dedded 
to  deny  the  petition  from  AAMA  to 
spedfy  the  SAE  J2272  Trador  Trailer 
Intei^ce  Connedor  (or  any  other 
specific  connedor)  as  required 
equipment  for  tradon  and  trailera. 

K.  Applicability  of  Amendments  and 


■o"New"  refers  to  changes  made  in  today's 
document;  "old"  refers  to  the  regulatory  text 
adopted  in  the  March  10, 1995  final  rule. 


A.  Hydraulic-Braked  Vehicles 

In  the  final  rule,  NHTSA  stated  that 
a  March  1999  compliance  date  for 
iTnrt4^1Hng  antilock  brake  systems  on 
hydraulic-braked  single-unit  trucks  and 
buses  provides  suffident  time  for 
vdiide  manufadurera  and  ABS 
manufadurera  to  complete  the 
development  and  testing  of  these 
systems.  (60  FR 13250-13251)  It  noted 
that  some  Japanese  and  European 
manufadurera  are  currently  marketing 
ABS  for  medium  and  heavy  hydraulic- 
braked  v^des  and  that  brake 
manufadurera  expressed  confidence 
that  such  antilock  systems  will  be 
available  in  the  United  States. 

In  its  petition,  ATA  expressed 
concern  that  NHTSA  was  requiring 
hydraulic-braked  heavy  vehicles  to  be 
equipped  with  antilock  brake  systems, 
even  though  that  organization  claimed 
that  such  systems  are  not  currently 
commerdally  available  for  heavy 
vehicles  sold  in  the  United  States.  ATA 
further  stated  that  "different  concepts 
are  necessary  for  hydraulic  ABS  on 
medium  and  heavy  vehicles  because  of 
dissimilarities"  between  the  braking 
systems  of  hydraulic-braked  light 
vehides  and  hydraulic-braked  medium/ 
heavy  vehides.  Given  these  concerns, 
ATA  and  UPS  petitioned  the  agency  to 
postpone  the  compliance  date  for 
hydraulic-braked  vehicles,  claiming  that 
no  antilock  systems  are  available  for 
these  vehides  and  such  systems,  when 
they  are' available,  would  need  time  to 
be  tested.  The  petitioners  urged  the 
agency  to  postpone  the  compliance  date 
for  these  vehicles  until  2  yeara  after  the 
technology  is  readily  available.  Further, 
UPS  reiterated  its  request  for  a  three- 
year  phase-in  scheme  of  20  percent/50 
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percent/100  percent  for  the  entire  ABS 
applicability  requirement. 

NHTSA  continues  to  believe  that  it  is 
appropriate  to  require  that  medium  and 
heavy  hydraulic-braked  vehicles  be 
equipped  with  ABS,  starting  in  March 
1999.  Two  leading  manufadurers  of 
medium  and  heavy  hydraulic  vehicles. 
Freightliner  and  Navistar,  have 
announced  that  they  will  offer  the 
AlliedSignal  hydraulic  antilock  brake 
system  on  their  hydraulic-braked 
vehides  in  1996.  Freightliner  will  offer 
ABS  as  an  option  on  its  Class  5-8 
hydravdic  Business  Class  models,  while 
Navistar  will  offer  hydraulic  ABS  as 
standard  equipment  on  all  its  medium 
truck  chassis,  including  the  4000 
Series.  ■■  Moreover,  in  its  comments  to 
the  April  1994  SNPRM.  Frei^tliner 
stated  that  the  March  1, 1999  ABS 
compliance  date  for  hydraulic-braked 
heavy  vehicles  is  realistic  and 
appropriate,  but  urged  the  agency  to 
continue  to  monitor  manufadurera' 
progress  and  be  willing  to  ad  on  short 
notice,  if  necessary,  to  provide 
additional  lead  time. 

NHTSA  disagrees  with  ATA's  claim 
that  there  are  significant  differences 
between  ABS  on  hydraulic-braked  light 
vehicles  compared  with  medium  and 
heavy  vehides.  AlliedSignal,  a 
manufacturer  of  both  air-braked  and 
hydraulic-braked  ABS,  stated  in  its 
comments  to  the  September  1993  NPRM 
that  the  hydraulic-  braked  ABS 
technology  that  will  be  used  on  heavy 
vehicles  is  the  same  as  the  technology 
now  used  on  passenger  cara  and  other 
light  vehicles,  and  that  the  application 
of  hydraulic-braked  ABS  on  heavy 
vehicles  "should  not  present  significant 
technical  risk."  That  company  also 
explidUy  stated  that  "components  are 
identical  or  nearly  identicd  to  that  used 
in  the  passenger  car  and  light  truck 
applications."  It  added  that  "the  wheel 
speed  sensora  are  the  same  technology 
as  used  in  light  vehicle  applications, 
and  in  fad  are  the  same  as  that  planned 
for  air-braked  vehicles.  The  electronic 
control  unit  utilizes  the  same 
components  as  light  vehicles  •  *  *  and 
is  plarmed  to  be  the  same  as  that 
supplied  by  our  AlliedSignal  Truck 
Brake  System  Company  for  air  braked 
vehicle  applications."  AlliedSignal 
concluded  their  comments  to  the  NPRM 
by  stating  that  as  a  suppUer  of  ABS  for 
hydraulic-braked  vehicles,  the 
requirements  can  be  reliably  achieved 
with  proven  technology  within  the 
suggested  time  frame. 

Such  similarities  are  also  present 
when  comparing  ABS  on  air  braked 


■<  "Medinm-Daly  ABS,"  Pickup  and  IMivety 
September  1995 


vehides  and  hydrauUc-braked  vehides. 
In  the  September  1995  Pickup  &■ 
De/iVe/y  artide,  a  representative  of 
AUiedSignal  stated  that— 

There's  quite  a  few  similarities  in 
complexity  [between  hydraulic  and  air 
braked  ABS}.  For  example,  the  means  of 
sensing  wheel  speed  is  basically  identical. 
There's  a  wheel  gpeed  sensor  that's  used  to 
check  the  speed  of  each  wheel.  You  also  have 
an  ECU  which  monitors  those  wheel  speeds 
and  identifies  if  they  are  remaining  constant 
or  there  are  differentials  from  one  side  to 
another  or  front  to  rear. 

ATA  also  disagreed  with  NHTSA 
statements,  claiming  that  ABS  will  not 
be  required  on  European  trucks  imtil 
after  NHTSA's  requirement  takes  effed. 

NHTSA  believes  that  ATA's  claim  is 
based  on  a  misinterpretation  of  the 
European  type  approval  system  as 
compared  with  the  United  States'  self- 
certification  system.  The  agency  is 
aware  that  there  are  new  European' 
requirements  pending  for  hydraulic- 
braked  mediiun  and  heavy  vehicles 
equipped  with  ABS,  with  the  first 
compliance  date  of  January  1999.  In 
Europe,  newly  produced  v^cles  with 
old  type-approvals  can  use  their  old 
brake  system  design  for  a  period  of  time 
after  the  compliance  dates  when  ABS 
will  be  required  on  new  type-approved 
vehicles.  'Therefore,  these  vehicles  can 
continue  to  be  built  and  sold  without 
ABS,  even  after  the  European 
compliance  dates,  which  begin  in 
January  1999.  When  a  maniifacturer 
redesigns  a  vehicle,  however,  the  new 
design  has  to  be  typed-approved,  and 
therefore  would  be  required  to  comply 
with  the  new  ABS  requirements.  Hence, 
ATA  is  technically  correct  that  some 
hydraulic-braked  heavy  vehicles  built 
for  the  European  market  will  be  allowed 
to  be  built  without  ABS  even  after  the 
compliance  date  for  the  United  States 
requirements.  However,  other  European 
market  vehicles  with  hydraulic  brakes 
will  have  to  have  ABS  before  their 
United  States  coimterparts.  Due  to  the 
differences  between  the  type  approval 
and  self-certification  processes,  there  is 
no  way  to  completely  synchronize  the 
introduction  of  ABS  on  hydraulic- 
braked  heavy  vehicles  in  the  United 
States  and  in  Europe,  and  there  is  no 
reason  to  delay  introduction  in  the 
United  States  until  after  all  European 
vehicles  are  required  to  have  it. 

Based  on  the  above  comments  from 
manufacturera  and  the  positive 
experience  in  other  countries  with  ABS- 
equipped  hydraulic-braked  vehicles, 
NHTSA  has  determined  that  requiring 
hydrauhc-braked  vehicles  to  be 
equipped  with  ABS  is  practicable  and 
appropriate.  The  agency  continues  to 
believe  that  four  yeara  is  suffident 


leadtime  for  vehicle  manufadurera  to 
develop  and  test  these  antilock  systems, 
given  that  ABS  technology  has  already 
been  introduced  on  Ught  vehicles 
equipped  with  hydraulic  braking 
systems.  Therefore,  the  agency  has 
decided  to  deny  ATA's  petition  to 
extend  the  compliance  date  for 
equipping  hydraulic-braked  vehicles 
with  ABS. 

AM  General  petitioned  the  agency  to 
change  the  compliance  date  for 
equipping  hydraulic-braked  vehicles 
with  ABS  from  March  1,  1999.  to 
September  1, 1999.  It  claimed  that  the 
company  would  face  complications  in 
making  such  a  major  mid-year  change. 

NHTSA  notes  that  vehicles  produced 
on  or  after  the  spedfied  compliance 
dates  must  comply  with  the  new 
requirements.  This  also  means  that  a 
vehide  manufadiuer  can  comply  with 
the  new  brake  requirements  before  the 
compliemce  date  of  the  new 
requirements.  Hence,  if  AM  General 
finds  it  difficult  to  comply  with  the 
March  1, 1999  compUance  date  because 
of  the  mid-year  timing  of  the  date,  then 
it  has  the  option  of  complying  with  the 
new  requirements  prior  to  that  date, 
such  as  on  September  1, 1998. 

AM  General  petitioned  the  agency  to 
spedfy  a  timetable  for  monitoring  and 
reviewing  the  technical  status  and 
viability  of  commerdally  available 
hydraulic  antilock  systems. 

NHTSA  currentiy  has  no  plans  for 
specifying  a  formal  timetable  for 
monitoring  and  reviewing  the  technical 
status  of  hydrauhc-braked  ABS  for 
heavy  vehicles.  Nevertheless,  the  agency 
plans  to  monitor  this  development 
closely  and  could  modify  the 
implementation  schedule  if 
development  of  antilock  systems  for 
hydraulic-braked  vehicles  faced 
unexpected  development  problems.  As 
stated  above,  vehicle  and  brake 
manufacturera  indicate  that  they  will 
haVe  hydraulic  antilock  systems 
commercially  available  in  1996.  The 
agency  has  provided  a  leadtime  of  four 
yeara  to  ensure  that  manufadurera  will 
have  sufficient  time  to  develop  and  test 
antilock  systems  for  hydrauUc-braked 
heavy  vehicles.  The  agency  beUeves  that 
the  fleets  and  usera,  the  ABS 
manufadurera,  and  the  vehicle 
manufacturers  can  work  together  to  lay 
out  a  timetable  for  the  industry  so  that 
antilock  systems  for  these  heavy 
vehicles  are  ready  for  commercial  use 
by  March  1. 1999. 

B.  Class  3  Vehicles 

AM  General  petitioned  that  the  ABS 
requirements  not  apply  to  vehicles  with 
GVWRs  between  10,001  and  14,000 
pounds  (Class  3  trucks).  It  argued  that 
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since  many  of  theM  vehicles  are  derived 
bora  Hf^  vehicles,  and  given  its  belief 
that  the  efiectiveneSs  of  ABS  on  light 
vehicles  is  open  to  cMMte.  the  industry 
should  be  dvoi  the  opportunity  to 
review  andoonsids^  comments  on 
equippina  Class  3  viriiides  with  ABS. 
NRTSA  has  previously  stated  that 
e»duding  vehicles  bf  cwtain  weight 
classes  between  lOJOOO  and  26.000 
pounds  GVWR  woUld  create  an  uneven 
application  of  the  ABS  requirements 
and  could  result  in  on  inconsistent 
regulatory  framework  that  would  not 
provide  safsty  benefits  to  all  v^cles. 
The  remits  of  the  a<xndent  data  analysis 
that  examined  the  ^ffsctiveness  of  ABS 
on  lig^t  vdiides  showed  that  there  was 
a  m  t  positive  safety  benefit  from 
equipping  vans,  spiert  utilities,  and  Ught 
trucks  with  ABS.  Smce  many  Oass  3 
vehicles  are  derivea  from  these  light 
trucks,  the  agency  anticipates  that  Class 
3  vehicles  will  alsoiexperience  safety 
benefits  from  being  equipped  with  ABS. 
The  agancy  thereMa  dis^;rees  with  AM 
General's  cooclusitln  and  has  decided  to 
deny  its  petition  revesting  that  Class  3 
vehicles  be  excluded  from  applicability 
to  the  ABS  requirements  bemuse  of  the 
lack  of  demonstrate  effectiveness  of 
ABS  (HI  passenger  ^ars. 

C.  Four-Wheel  Dmitp  Vehicles 

AM  General  also|requested  that  the 
ABS  requirement  niot  apply  to  four- 
wheel  drive  vehicfes.  Ine  company 
stated  that  it  has  had  difBculty  getting 
an  ABS  supplier  to  develop  a  system  for 
its  Hummer  vehicle  because  of  the 
vehicle's,  full-time  4WD,  torque-biasing 
difiiarentials  on  both  axles,  and  low 
voliune  production.  AM  General 
believes  that  the  issue  of  four-wheel 
drive  ABS  has  been  overlooked  and 
needs  to  be  addressed  openly. 

NHTSA  believestthat  it  is  appropriate 
to  apply  the  ABS  requirements  to  four- 
wheel  drive  vehicle,  since  such 
v^cles  can  and  do  lose  control  during 
braking.  Moreover,  the  agency  is  aware 
of  ABS  applications  on  current  vehicles 
equipped  with  fuU<-time  four-wheel 
drive  or  with  all-M^eel  drive,  and 
believes  that  the  ABS  technology,  to 
accomplish  an  ABS  installation  on  AM 
Genera's  Hummeii  vehicle,  is  readily 
available.  Therefore,  the  agency  has 
decided  to  dmy  AM  General's  petition 
requesting  that  frH«<-wheel  drive 
vehicles  be  excluded  from  being 
eqidpped  with  Afifi. 

D.  Trailers  and  Dtilies 

UPS  petitioned  the  agency  to 
implement  ABS  oii  air-braked  vehicles 
by  using  a  three-year  phase-in  scheme  of 
20  percent/so  pen^nt/100  percent  for 
trailers  and  dollie^.  That  company 


requested  that  in  1998, 20  percent  of 
trailers  and  dollies  be  required  to  have 
ABS;  in  1990,  50  percent  be  required  to 
have  ABS;  and  in  2000, 100  percent  be 
required  to  have  ABS.  UPS  claims  that 
it  feces  critical  problems  regarding 
reliability  and  cost  to  meet  the  current 
effective  dates. 

NHTSA  believes  that  such  a 
protracted  delay  in  the  implementation 
of  ABS  on  trailera  and  dollies  is 
unnecessary,  given  the  ciurent  state  of 
development  of  ABS  for  these  vehicles 
and  given  that  2S/1M  and  tandem 
control  configurati(His  on  soni-trailere 
and  dollies  are  being  allowed.  The 
agency  furthm  notes  that  no  ABS  or 
trailer  manufecturer  expressed  concerns 
about  the  agency's  timetable  or  ABS 
reliability.  Moreover,  in  the  final  rule, 
the  agency  discussed  in  detail  the  issues 
that  ATA  and  UPS  raised  about 
reliability  of  ABS  on  heavy  vehicles. 
NHTSA  concluded  that  ABSs  are 
reliable  and  that  maintenance  costs 
associated  with  ABS  are  neithw 
excessive  nor  uiueasonable  compared  to 
other  maintenance  costs.  The  agency 
further  stated  that  these  costs  will  not  be 
significantly  reduced  if  the 
implementation  dates  of  this  rule  are 
further  delayed. 

X.  Miscellaneous 


A.  National  Vniformity 

ATA  petitioned  the  agency  to  clarify 
that  States  may  not  impose  compliance 
dates  that  difiier  from  NHTSA's  rules. 
That  organization  specifically  requested 
NHTSA  to  "confirm  *  *  *  that  any 
attempt  under  State  law  to  impose  a 
retroactive  ABS  mandate  would 
frustrate  the  significant  Federal 
statutory  purpose  and,  therefore,  is  not 
permitted." 

NHTSA  notes  that  the  statute 
(formerly  known  as  the  "National 
TrafBc  and  Motor  Vehicle  Safety  Act  of 
1966")  clearly  addresses  the  issue  of 
preemption  at  49  USC  30103(b).  That 
provision  states  that  when  a  Federal 
motor  vehicle  safety  standard  is  in 
effect,  a  State  generally  may  only 
prescribe  an  identical  standard. 

B.  Publish  Complete  Regulatory  Texts 
and  Compliance  Test  Procedures 

AAMA,  HDBMC,  and  Midland-Grau 
requested  tiiat  the  agency  immediately 
publish  complete  and  updated  versions 
of  Standard  No.  105  and  Standard  No. 
121. 

NHTSA  agrees  that  there  should  be 
complete  and  updated  versions  of 
Standard  Na  105  and  Standard  No.  121, 
showing  all  the  amendments  made  by 
the  ABS  and  Stopping  Distance 
rulemakings.  Such  changes  are  generally 


reflected  in  the  Code  of  Federal 
Regulations  published  annually  by  the 
National  Ardiives  and  Records 
Administration.  The  agency  believes 
that  the  publication  of  updated  versions 
of  Standard  No.  105  and  Standard  No. 
121  would  be  helpful  to  the  regulated 
industry.  Since  the  agency's  first 
priority  is  to  issue  the  substantive  rules, 
it  has  issued  today's  notice  first.  The 
agency  anticipates  publishing  the 
updated  Standards  in  1996. 

AAMA.  AlliedSignal.  HDBMC.  and 
Midland-Grau  petitioned  the  agency  to 
provide  the  compliance  test  procedures  ' 
for  Standard  121.  TP-121.  within  60 
days  after  April  10. 1995. 

NHTSA  notes  that  these  compliance 
test  procedures  are  currently  imder 
development  by  the  agency  and  will  be 
made  available  in  the  near  future. 

C.  Costs 

ATA  claimed  that  NHTSA's  cost 
estimate  for  ABS  "are  low  by  roughly  a 
factor  of  two."  That  organization  stated 
that  fleets  are  getting  bids  on  ABS 
equipment  and  actual  quotes  are 
running  at  almost  $2,000  per  tractor  and 
$1,400  per  trailer. 

NHTSA  disagrees  with  ATA  that  the 
agency's  cost  estimates  for  ABS  are  low . 
by  "a  fector  of  two."  Ilie  agency 
conducted  an  in-depth  study  of  heavy 
vehicle  ABS  cost,  and  the  findings  are 
reported  in  a  final  report,  "Incremental 
Cost,  Weight,  and  Leadtime  Impacts  of 
Requiring  Heavy  Truck  Tractor/Trailer 
ABS,"  published  in  June  1994.  This 
study  is  based  on  an  annual  production 
volume  of  100.000  ABS  units.  Hence,  it 
is  to  be  "expected  that  the  cunent  prices 
that  ATA  is  quoting  would  be  hi^er 
than  those  provided  in  the  agency's 
study,  considering  that  current  annual 
production  of  ABS  units  is  under  10.000 
units. 

D.  Corrections  to  Standard  No.  101  and 
Standard  No.  105 

NHTSA  has  revised  Table  2  of 
Standard  No.  101,  Controls  and 
Displays,  to  correct  several  of  the 
identifying  symbols  in  Coliunn  4,  which 
were  inadvertently  changed  in  the 
regulatory  text  of  the  final  rule.  The 
attached  Table  2  has  been  revised  to 
include  the  original  identifying  symbols 
in  Coliunn  4. 

NHTSA  has  also  corrected  Tabfe  n  of 
Standard  No.  105  to  reflect  correct 
positioning  of  footnote  references. 

XI.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  was  reviewed  under 
Executive  Order  12866.  NHTSA  has 


considered  the  impacts  of  this 
rulemaking  action  and  determined  that 
it  is  "significant"  within  the  meaning  of 
the  Department  of  Transportation's 
regulatory  policies  and  procedures.  In 
connection  with  the  March  1995  final 
rules,  the  agency  prepared  a  Final 
Economic  Assessment  (FEA)  describing 
the  economic  and  other  effects  of  this 
rulemaking  action.  Summary 
discussions  of  those  effects  were 
provided  in  the  ABS  final  rule.  The 
amendments  in  this  final  rule  do  not 
make  those  effects  any  more  stringent, 
and  in  some  respects  make  it  easier  for 
a  manufacturer  to  comply  with  them. 
For  persons  wishing  to  examine  the  full 
analysis,  a  copy  is  in  the  docket. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  both  this  final  rule  or  the 
original  final  rule  under  the  Regulatory 
Flexibility  Act.  I  hereby  certify  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  agency  has  not 
prepared  a  final  regulatory  flexibility 
analysis. 

The  primary*  cost  effect  of  the 
requirements  in  this  final  rule  or  in  the 
original  final  rules  will  be  on 
manufacturers  of  heavy  vehicles  which 
are  generally  large  businesses.  However, 
final  stage  manufacturers  are  generally 


small  businesses.  A  detailed  discussion 
about  the  anticipated  economic  impact 
on  these  businesses  is  provided  in  the 
FEA. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Poficy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

D.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  action 
imder  the  principles  and  criteria  in 
Executive  Order  12612.  The  agency  has 
determined  that  tliis  notice  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  No  State  laws 
will  be  affected. 

E.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 


for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  the 
agency  is  amending  Standard  No.  101, 
Controls  and  Displays,  Standard  No. 
105,  Hydraulic  Brake  Systems  and 
Standard  No.  121,  Air  Brake  Systems,  in 
Title  49  of  the  Code  of  Federal 
Regulations  at  Part  571  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166,  delegation  of  authority  at 
49  CFR  1.50. 

2.  In  §  571.101,  Table  2  is  revised  to 
appear  as  follows:  §  571.101  Standard 
No.  101;  Controls  and  Displays. 
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Table  2 
Identification  and  illustration  of  Displays 


Cohimnl 


Display 


TumSignil 
TMtaM 


Hazard  Warning 
Temaie 


SmiBM 
TaHtaM 


Te4Naie 


Gauga 


TaMaM 


Gauge 


Telttaia 


Coluinn2 


TaHtaig 
Color 


G«««n 


Gauga 


giacincal  Charge 
Tewaie  ' 


Highoeam 
TeWaM 


Brake  System  ' 


Malfunction  in 
Anti-LocKor 


Vanabte  Brake 
Proportioning  System  • 


Paitang  Brake 
Appbad> 


Maituncaion  m 
AnUock 


Columns 


Idmttifying  Wonis 
or  Abbrwviation 


Aisosaa 
FMVSSlOe 


Also  see 
FMVSSloe 


Fasten  BaRB  or 

FasMnSMtBeas 

Also  see 

FMVSS20e 


FMI 


on 


Column  4 


Identifying 
SymM 


^^ 


A 


4 


or 


■4^ 


»-© 


Temp 


Blue  or 
Green    * 


ftod 


Yeliow 


YeHow 


Volis.  Charge 
or  Amp 


Also  see 
FMVSStoe 


Brake.  Alao  see 
FMVSS105&135 


Anotock.  Anti-lock. 
orABS.  Also  see 
FMVSS105&135 


Brake  Proportiorwig 
Also  see  FMVSS  135 


Red' 


Brake  Air  Pressure 
PoaMion  Tefflale 


Gpeedometer 


Odometer 


Automatic  Gear  PositKX^ 


YedoiM 


Park  or  Parking  Brake 

Also  see 

FMVSS  105  &  135 


a 


Columns 


lUuminaHon 


YlBS 


Yes 


Yes 


10* 


ABS.  or  AntAxk;  Traler 

ABS.  or  Trailer  ArttlOCfc. 

Also  see  FMVSS  121 


Brake  Air. 
Also  see  FMVSS  121 


MPH 


Also  see  FMVSS  lOe 


Yes 


M 

>  »ti»uauni»ii 
*  RasanM 


ina««a« 


'  7h»  eoiof  o«  im 
•lnti*en« 


w^tyrneot  Wftun  w  ntata  tor  innnd  ngw  Un  atmmm  «idtp«ne»nSy.  twwxw.  tw  two  tmta  ««■  S>  carwOtW 

«TOM  e(  nan  iign«  IMMMM  WM  aewr«<M  oparsM  >idapondw%  «ah  tmuMiMiMty  w  riuaid  Mirmo  iMMi. 
mill  inomwm.  Mil  -KSjOMETERS-  oc  ion-  flitf  appMi  otwwm.  no  laonWcoen  « roquiM. 
■M  on  Bt  6k*-giMn 
s  gnOuMM  >n  itmm  par  now  and  *i  Monnwn  par  hour.  t»  idwMyng  NOiei  or  i 


Ne.aea«r« 


tyfiMK  Old  mar 
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2.  Section  571.105  is  amended  by 
revising  the  definition  of  "Directly 
controlled  wheel"  in  S4;  by  revising 
S5.1.1(c).  S5.3.3(b);  S5.5.1.  S7.  and  S7.5 
to  read  as  follows: 

S571.106    Standard  No.  105.  Hydraulic 
Brake  Sytlsma 

*  •        •        •       • 

S4.*  *  • 

Directly  Controlled  Wheel  means  a 
wheel  for  which  the  degree  of  rotational 
wheel  slip  is  sensed,  eidier  at  that  wheel 
or  on  the  axle  shaft  for  that  wheel  and 
corresponding  signals  are  transmitted  to 
one  or  more  modulators  that  adjust  the 
brake  actuating  forces  at  that  wheel. 
Each  modulator  may  also  adjust  the 
brake  actviating  forces  at  other  wheels 
'that  are  on  the  same  axle  or  in  the  same 
,axle  set  in  response  to  the  same  signal 
or  signals. 

•  •        •        •       • 

S5.1.1*  *  • 

(c)  The  service  brakes  shall  be  capable 
of  stopping  each  vehicle  with  a  GVWR 
greater  than  10,000  poimds  in  two 
effectiveness  tests  within  the  distances 
and  from  the  speeds  specified  in 
S5.1.1.2  and  S5.1.1.3.  Each  school  bus 
with  a  GVWR  greater  than  10.000 
pomids  manufactiired  after  January  12, 
1996  and  before  March  1, 1999  and 
which  is  equipped  with  an  antilock 
brake  system  may  comply  with 
paragraph  S5.1.1.2  and  S5.5.1  rather 
than  the  first  effectiveness  test,  as 
specified  in  S5. 1.1.1.  Each  school  bus 
with  a  GVWR  greater  than  10,000 
pomids  manufactiued  on  or  after  March 
1, 1999  shall  be  capable  of  meeting  the 
requirements  of  S5.1.1  through  S5.1.5, 
under  the  conditions  prescribed  in  S6, 
when  tested  according  to  the  procedures 
and  in  the  sequence  set  forth  in  S7. 

•  •        *        *        • 

S5.3.3*   •   * 

(b)  For  vehicles  with  a  GVWR  greater 
than  10.000  pounds,  each  message  about 
the  existence  of  a  malfunction,  as 
described  in  S5.3.1(c),  shall  be  stored  in 
the  antilock  brake  system  after  the 
ignition  switch  is  turned  to  the  "off" 
position  and  the  indicator  lamp  shall  be 
automatically  reactivated  when  the 
ignition  switch  is  again  turned  to  the 
"on"  position.  The  indicator  lamp  shall 
also  be  activated  as  a  check  of  lamp 
function  whenever  the  ignition  is  turned 
to  the  "on"  (nm)  position.  The  indicator 
lamp  shall  be  deactivated  at  the  end  of 
the  check  of  lamp  function  unless  there 
is  a  malfunction  or  a  message  about  a 
malfunction  that  existed  when  the  key 
switch  was  last  tiuned  to  the  "off" 
position. 

*  •        *        *        • 

S5.5.1  Each  vehicle  with  a  GVWR 
greater  than  10,000  pounds,  except  for 


any  vehicle  that  has  a  speed  attain^le 
in  2  miles  of  not  more  than  33  mph, 
shaU  be  equipped  with  an  antilodi 
brake  system  diat  directly  controls  the 
wheels  of  at  least  one  front  axle  and  the 
wheels  of  at  least  one  rear  axle  of  the 
vehicle.  On  each  vehicle  with  a  GVWR 
greater  than  10,000  pounds  but  not 
greater  than  12,000  pounds,  the  antilock 
brake  system  may  also  directly  control 
the  wheels  of  the  drive  axle  by  means 
of  a  single  sensor  in  the  drive  line. 
Wheels  on  other  axles  of  the  vehicle 
may  be  indirectly  controlled  by  the 
antilock  brake  system. 
***** 

S7.  Test  procedures  and  sequence. 
Each  vehicle  shall  be  capable  of  meeting 
all  the  applicable  requirements  of  S5 
when  tested  according  to  the  procedures 
and  in  the  sequence  set  forth  below, 
without  replacing  any  brake  system  part 
or  making  any  adjustments  ^o  the  brake 
system  other  than  as  permitted  in  the 
biunish  and  rebumish  procediues  and 
in  S7.9  and  S7.10.  CFor  vehicles  only 
having  to  meet  the  requirements  of 
S5.1.1.  S5.1.2  and  S5.1.3  in  section  S5.1, 
the  applicable  test  procediues  and 
sequence  are  S7.1.  S7.2,  S7.4,  S7.5,  S7.8, 
S7.9,  S7.10  and  S7.18.  However,  at  the 
option  of  the  manufacturer,  the 
following  test  procediues  and  sequence 
may  be  conducted:  S7.1,  S7.2.  S7.3. 
S7.4,  S7.5.  S7.6,  S7.7  S7.8,  S7.9,  S7.10 
and  S7.18.  The  choice  of  this  option 
shall  not  be  construed  as  adding  to  the 
requirements  specified  in  S5.1.2  and 
S5.1.3.)  Automatic  adjusters  must 
remain  activated  at  all  times.  A  vehicle 
shall  be  deemed  to  comply  with  the 
stopping  distance  requirements  of  S5.1 
if  at  least  one  of  the  stops  at  each  speed 
and  load  specified  in  each  of  S7.3,  S7.5, 
S7.8,  S7.9,  S7.10,  S7.15  and  S7.17 
(check  stops)  is  made  within  a  stopping 
distance  that  does  not  exceed  the 
corresponding  distance  specified  in 
Table  D.  When  the  transmission  selector 
control  is  required  to  be  in  neutnil  for 
a  deceleration,  a  stop  or  snub  shall  be 
obtained  by  the  following  procedures: 

(a)  Exceed  the  test  speecl  by  4  to  8 
mph; 

(b)  close  the  throttle  and  coast  in  gear 
to  approximately  2  mph  above  the  test 

SpOGQf 

(c)  shift  to  neutral;  and 

(d)  when  the  test  speed  is  reached, 
apply  the  service  brakes. 

***** 

S7.5  Service  brake  system-second 
effectiveness  test.  Repeat  S7.3,  except 
for  vehicles  with  a  GVWR  greater  than 
10,000  lbs.  Then,  for  vehicles  with  a 
GVWR  of  10,000  poimds  or  less,  make 
four  stops  bom  80  mph  if  the  speed 
attainable  in  2  miles  is  not  less  84  mph. 


3.  Section  571.121  is  amended  by 
revising  the  definitions  of  "Directly 
Controlled  Wheel"  and  "Full-treadle 
brake  application"  in  S4;  by  adding  the 
definition  for  "Maximum  treadle  travel" 
in  S4;  and  by  revising  S5.1.6.2,  55. 2. 3.2, 
S5.2.3.3.  S5.3.1,  S5.3.6,  S5.3.6.1.  and 
S5.7.1  to  read  as  follows:  ~ 

S571.121    Standard  No.  121;  Air  Brake 
Syslenia. 

***** 

S4  *  *  * 

Directly  Controlled  Wheel  means  a 
wheel  for  which  the  degree  of  rotational 
wheel  slip  is  sensed,  either  at  thaU^eel 
or  on  the  axle  shaft  for  that  wheel  and 
corresponding  signals  are  transmitted  to 
one  or  more  modulators  that  adjust  the 
brake  actuating  forces  at  that  wheel. 
Each  modulator  may  also  adjust  the 
brake  actuating  forces  at  other  wheels 
that  are  on  the  same  axle  or  in  the  same 
axle  set  in  response  to  the  same  signal 
or  signals. 
***** 

Full-treadle  brake  application  means 
a  brake  application  in  which  the  treadle 
valve  pressure  in  any  of  the  valve's 
output  circuits  reaches  85  psi  within  0.2 
seconds  after  the  appUcation  is 
initiated,  or  in  which  maximtim  treadle 
travel  is  achieved  within  0.2  seconds 

after  the  appUcation  is  initiated. 

***** 

Maximum  treadle  travel  means  the 
distance  that  the  treadle  moves  from  its 
position  when  no  force  is  applied  to  its 
position  when  the  treadle  reaches  a  full 
stop. 
***** 

85. 1 .6.2    Antilock  Malfunction 
Signal. 

(a)  Each  truck  tractor  manufactured 
on  or  after  March  1, 1997  and  each 
single  unit  vehicle  manufactured  on  or 
after  March  1, 1998  shall  be  equipped 
with  an  indicator  lamp,  moimted  in 
front  of  and  in  clear  view  of  the  driver, 
which  is  activated  whenever  there  is  a 
malfunction  that  affects  the  generation 
or  transmission  of  response  or  control 
signals  in  the  vehicle's  antilock  brake 
system.  The  indicator  lamp  shall  remain 
activated  as  long  as  such  a  malfunction 
exists,  whenever  the  ignition  (start) 
switch  is  in  the  "on"  (run)  position, 
whether  or  not  the  engine  is  running. 
Each  message  about  the  existence  of 
such  a  malfunction  shall  be  stored  in 
the  antilock  brake  system  after  the 
ignition  switch  is  turned  to  the  "ofT' 
position  and  automatically  reactivated 
when  the  ignition  switch  is  again  turned 
to  the  "on"  position.  The  indicator  lamp 
shall  also  be  activated  as  a  check  of 
lamp  function  whenever  the  ignition  is 
turned  to  the  "on"  or  "run"  position. 
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The  indicator  lamp  shall  be  deactivated 
at  the  end  of  the  cfaiBdi^  of  lamp  function 
unless  there  is  a  mtlfunctian  or  a 
message  about  a  mtlfunction  that 
existed  when  the  key  switch  was  last 
turned  to  the  "off"  jpodtion. 

(b)  Each  truck  tractor  manufactured 
oo  or  after  March  1^  19Q7,  and  each 
single  unit  vehicle  manufactured  on  or 
after  March  1, 1998  that  is  equipped  to 
tow  another  air-bratced  vehicle,  shall  be 
eqmpped  with  an  electrical  circuit  that 
is  capable  of  transiititting  a  malfunction 
signal  from  the  antllock  brake  systemls) 
on  one  or  moce  towed  vehicleCs)  (e.g., 
traileris)  and  dollylies))  to  the  trailer 
ABS  malibnctian  lamp  in  the  cab  of  the 
towing  vdiide,  and  shall  have  the 
means  fior  connectibn  of  this  electrical 
circuit  to  the  towed  vdiide.  Each  such 
trtick  tractor  and  si^i^  imit  vehicle 
shall  alio  be  equipped  with  an  indicator 
lamp,  separate  from  the  lamp  required 
in  SS.l. 6.2(a),  mouiited  in  firant  of  and 
in  clear  view  of  the  driver,  which  is 
activated  whenever  the  malfunction 
signal  circuit  described  above  receives  a 
signal  indicating  aa  ABS  malfunction 
on  one  <x  mora  towed  vehicMs).  The 
indicator  lamp  shall  remain  activated  as 
long  as  an  ABS  mal&mction  signal  from 
one  or  mote  towed  vehicle(s)  is  preeent, 
whenever  the  igni1|<m  (start)  switch  is  in 
the  "on"  (run)  poettion,  whether  or  not 
the  engine  is  running.  The  indicator 
lamp  shall  also  be  activated  as  a  check 
of  lamp  function  whenever  the  ignition 
is  turned  to  the  "cm"  or  "run"  position. 
The  indicator  lam^  shall  be  deactivated 
at  the  end  of  the  check  of  lamp  function 
imless  a  trailer  ABS  malfunction  signal 
is  present. 

(c)  [Reserved] 
•        «        • 

S5.2.3.2    AnWack  hialfimction 
Signal.  Each  trailed  (incliiding  a  trailer 
converter  dolly)  manufactiired  on  or 
after  March  1, 1996  that  is  equipped 
with  an  antilock  brake  system  shall  be 
equipped  with  an  electrical  circuit  that 
is  capable  of  signalling  a  malfrmctian  in 
the  tzailer's  antilock  brake  system,  and 
shall  have  the  means  for  connection  of 
this  antilodt  tanka  system  malfunction 
signal  circuit  to  the  towing  vehicle.  The 
electrical  circuit  need  not  be  separate  or 
dedic^ed  exclusively  to  this 
malfunction  signaling  function.  The 
signal  shall  be  prasent  whenever  there 
is  a  malfunction  that  affects  the 
generation  or  transmission  of  response 
or  control  signals  in  the  trailer's  antilock 
brake  syston.  The  signal  shall  remain 
present  as  long  as  the  malfunction 
exists,  whenever  power  is  supplied  to 
the  antilock  brakei  system.  Each  message 
about  the  existenqe  of  such  a 
malfunction  shall  be  stored  in  the 


antilodc  brake  system  wdienever  power 
is  no  longer  supplied  to  the  system,  and 
the  malfunction  signal  shall  be 
automatically  reactivated  whenever 
power  is  again  supplied  to  the  trailer's 
antilock  brake 'qwtem.  hi  addition,  each 
trailer  manufactured  on  or  after  Mnch 
1, 1998,  that  is  designed  to  tow  another 
air-brake  equipped  trailer  shall  be 
capable  of  transmitting  a  malfuncticm 
signal  from  the  antilodi  brake  8ystem(8) 
of  additional  trailers  in  a  combination 
by  means  of  its  ABS  malfunction  signal 
circuit,  and  diall  have  the  means  for 
connection  of  its  ABS  malfunction 
signal  circuit  to  the  towed  vdiicle. 
SS.2.3.3    Antilock  Mcdfanction 
Indicator,  hi  addition  to  the 
requirements  of  S5.2.3.2,  each  trailer 
(including  a  trailer  converter  dolly) 
manufactured  on  or  after  March  1, 1998 
and  before  March  1,  2006,  shall  be 
equipped  with  an  external  indicate 
lunp  that  is  activated  whenever  there  is 
a  malfunction  that  affects  the  generation 
or  transmission  of  response  or  control 
signals  in  the  trailer's  antilock  brake 
system.  The  indicator  lamp  shall  remain 
activated  as  long  as  such  a  malfunction 
exists,  whenever  power  is  supplied  to 
the  antilock  brake  system.  Each  message 
about  the  existence  of  such  a 
malfunction  shall  be  sttxed  in  the 
antilock  ^aike  system  whenever  power 
is  no  longer  supplied  to  the  system,  and 
the  malfunction  signal  shall  be 
automatically  reactivated  when  power  is 
again  supptied  to  the  trailer's  antilock 
brake  system.  The  indicator  lamp  shall 
also  be  activated  as  a  check  of  lamp 
function  whenever  power  is  supplied  to 
the  antilock  brake  system  and  the 
vehicle  is  stationary.  The  indicator  lamp 
shall  be  deactivated  at  the  end  of  the 
chedi  of  lamp  function  unless  there  is 
a  malfunction  or  a  message  about  a 
malfunction  that  existed  when  power 
was  last  supplied  to  the  antilock  brake 
system. 
•        •        •        •        • 

S5.3.1    Stopping  distance— trucks 
and  buses.  When  stopped  six  times  for 
each  combination  of  vehicle  type, 
weight,  and  speed  specified  in  85.3.1.1, 
in  the  sequence  specified  in  Table  I, 
each  truck  tractor  manufactured  on  or 
after  March  1, 1997  and  each  single  unit 
vehicle  manufactured  on  or  after  Man^ 
1, 1998  shall  stop  at  least  once  in  not 
more  than  the  distance  specified  in 
Table  n,  measured  from  the  point  at 
which  movement  of  the  service  brake 
control  begins,  without  any  part  of  the 
vehicle  leaving  the  roadway,  and  with 
wheel  lockup  permitted  only  as  follows: 

(a)  At  vehicle  speeds  above  20  mph, 
any  wheel  on  a  nonsteerable  axle  other 
than  the  two  rearmost  nonliftable. 


nonsteerable  axles  may  lock  up,  for  any 
duration.  The  wheels  on  the  two 
rearmost  nonliftable,  nonsteerable  axles 
m^  lock  up  according  to  (b). 

(d)  At  vehicle  speecb  above  20  mph, 
one  wheel  on  any  axle  or  two  wheels  on 
any  tandem  may  lock  up  for  any 
duration. 

(c)  At  vehicle  speeds  above  20  mph, 
any  wheel  not  permitted  to  lock  in  (a) 
or  (b)  may  lock  up  repeatedly,  with  each 
lodcup  occurring  for  a  duration  of  one 
secoiul  or  less. 

(d)  At  vehicle  speeds  of  20  mph  or 
less,  any  wheel  may  lock  up  for  any 
duration. 

Table  L — Stopping  Sequence 

1.  Burnish. 

2.  Stops  on  a  peak  friction  coefficient 
surface  of  0.5:  (a)  With  the  vehicle  at 
gross  vehicle  weight  rating  (GVWR), 
stop  the  vehicle  from  30  mph  using  the 
service  brake,  for  a  truck  tractor  with  a 
loaded  unbrd^ed  control  trailer,  (b)  With 
the  vehicle  at  unloaded  weight  phis  up 
to  500  lbs.,  stop  the  vehicle  from  30 
mph  using  the  service  brake,  for  a  truck 
tract(ff. 

3.  Manual  adjustment  of  the  service 
brakes  allowed  for  truck  tractore,  within 
the  limits  recommended  by  the  vdiicle 
manufacturer. 

4.  Other  stops  with  vehicle  at  GVWR: 

(a)  60  mph  service  brake  stops  on  a 
peak  friction  coefficient  surface  of  0.9, 
for  a  truck  tractor  with  a  loaded 
tmlvaked  control  trailer,  or  for  a  single- 
unit  vehicle. 

(b)  60  mph  emergency  brake  stops  on 
a  peak  friction  coefficient  of  0.9,  for  a 
single-unit  vehicle.  Truck  tracton  are 
not  required  to  be  tested  in  the  loaded 
condition. 

5.  Parking  brake  test  with  the  vehicle 
loaded  to  GVWR 

6.  Manual  adjustment  of  the  service 
brakes  allowed  for  truck  tracton  and 
single-unit  vehicles,  within  the  limits 
recommended  by  the  vdiicle 
manufactiirer. 

7.  Other  stops  with  the  v^de  at 
unloaded  weight  plus  up  to  500  lbs. 

(a)  60  mph  service  brake  stops  en  a 
peak  friction  coeffidmt  surface  of  0.9, 
for  a  truck  tractcff  w  for  a  singla-unit 
vehide. 

(b)  60'mph  emergency  brake  stops  on 
a  peak  fiicticm  coeffident  of  0.9,  for  a 
truck  tractor  ot  for  a  single-unit  vehicle. 

8.  Parldng  brake  test  with  the  vehicle 
at  unloaded  weight  plus  up  to  500  lbs. 

9.  Final  inspection  of  service  brake 
system  for  condition  of  adjustment. 

S5.3.6    Stability  and  Control  Daring 
Bmking-Truck  Tractors.  When  stopped 
four  consecutive  times  for  each 
combination  of  weight,  speed,  and  road 
conditions  spedfied  in  Sis.3.6.1  and 


S5.3.6.2,  each  truck  tractor 
manufactured  on  or  after  March  1, 1997 
shall  stop  at  least  three  times  within  the 
12-foot  lane,  without  any  part  of  the 
vehicle  leaving  the  roadway. 

S5.3.6.1    Using  a  full-treadle  brake 
application  for  the  duration  of  the  stop, 
stop  the  vehide  from  30  mph  or  75 
percent  of  the  maximum  drive-through 
speed,  whichever  is  less,  on  a  500-  foot 
radius  curved  roadway  with  a  wet  level 
surface  having  a  peak  friction  coefficient 
of  0.5  when  measured  on  a  straight  or 
curved  section  of  the  curved  roadway 
using  an  American  Sodety  for  Testing 
and  Materials  (ASTM)  El  136  standard 
reference  tire,  in  accordance  with  ASTM 
Method  E1337-90,  at  a  speed  of  40  mph, 
with  water  delivery. 

•  •        *        •        • 

S5.7.1    Emergency  brake  system 
performance.  When  stopped  six  times 
for  each  combination  of  weight  and 
speed  specified  in  S5. 3. 1.1,  except  for  a 
loaded  truck  tractor  with  an  imbraked 
control  trailer,  on  a  road  surface  having 
a  PFC  of  0.9,  with  a  single  failure  in  the 
service  brake  system  of  a  part  designed 
to  contain  compressed  air  or  brake  fluid 
(except  failure  of  a  common  valve, 
manifold,  brake  fluid  housing,  or  brake 
chamber  housing),  the  vehicle  shall  stop 
at  least  once  in  not  more  than  the 
distance  spedfied  in  Column  5  of  Table 
n,  measured  from  the  point  at  which 
movement  of  the  service  brake  control 
begins,  except  that  a  truck-tractor  tested 
at  its  unloaded  vehicle  weight  plus  up 
to  500  pounds  shall  stop  at  least  once 
in  not  more  than  the  distance  spedfied 
in  Column  6  of  Table  n.  The  stop  shall 
be  made  without  any  part  of  the  vehicle 
leaving  the  roadway,  and  with 
unlimited  wheel  lockup  permitted  at 
any  speed. 

•  •        •        •        * 

Issued  on:  December  8, 1995. 
Ricardo  Martinez, 
Administrator 

[FR  Doc.  95-30375  Filed  12-11-95;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parte  1043  and  1160 
[Ex  Parte  No.  S5  (Sub-No.  96)] 

Freight  Operatlona  by  Mexican  Motor 
Carriers— Implementation  of  North 
American  Free  Trade  Agreement 

agency:  Interetate  Commerce 

Commission. 

action:  Final  rule. 


SUMMARY:  This  action  amends  Interstate 
Commerce  Commission  (ICC) 
regulations  relating  to  motor  carrier 
operating  authority  and  insurance,  in 
order  to  implement  the  second  phase  of 
the  North  American  Free  Trade 
Agreement  (NAFTA)  relating  to  land 
transportation.  The  amendments  will 
establish  procedures  under  which 
Mexican  motor  carriers  may  apply  for 
operating  authority  to  provide  service 
across  the  United  States-Mexico 
international  boundary  line  to  and  from 
points  in  California,  Arizona,  New 
Mexico,  and  Texas.  They  will  also 
establish  procedures  under  which 
persons  of  Mexico  who  establish 
enterprises  in  the  United  States  to 
distribute  international  cargo  in  this 
country  may  apply  for  operating 
authority. 

EFFECTIVE  DATE:  December  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Applications  for  operating  authority 
may  be  obtained  by  calling  the  ICC's 
-Automated  Response  Capability  (ARC) 
telephone  system  at  (202)  927-7600  and 
selecting  the  option  for  how  to  file  an 
application.  For  additional  information, 
contact  either  Bernard  Gaillard,  (202) 
927-5500  or  Stanley  M.  Braverman, 
(202)  927-6316.  (TDD  for  the  hearing 
impaired:  (202)  927-5721.)  To  obtain  a 
copy  of  the  Commission's  full  dedsion 
in  this  matter,  contact  D.C.  News  &  Data 
Inc.,  ICC  Building,  1201  Constitution 
Avenue  NW.,  Room  2229,  Washington, 
DC  20423. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Re^er  on  October  18, 1995  (60  FR 
53894).  This  notice  proposed  changes  to 
ICC  licensing  and  insurance  regulations, 
and  it  sought  comments  on  a  new 
application  form  created  to  assist  in  the 
implementation  of  the  second  phase  of 
NAFTA.  After  reviewing  the  comments 
submitted,  we  have  decided  to  adopt  the 
proposed  rules.  We  have  made  some 
changes  to  Form  OP-lMX,  "Application 
for  Operating  Authority  by  Mexican 
Carriers,"  to  correct  inadvertent 
oversights  and  to  address  points  made 
in  the  comments. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601,  et  seq.,  we  have  examined 
the  impact  of  our  action  on  small 
businesses  and  small  organizations.  We 
conclude  that  our  action  will  not  have 
a  substantial  impact  upon  a  significant 
number  of  small  entities,  and  that  any 
impact  it  may  have  will  be  beneficial. 
We  expect  that  the  new  application 
form  designated  for  Mexican  applicants 
(Form  OP-lMX),  and  the  corresponding 


regulations,  will  simpUfy  and  clarify  the 
application  process.  Use  of  the  existing 
Form  OP-1  for  these  new  applications, 
by  contrast,  could  cause  confusion  and 
require  more  work  on  the  part  of 
Mexican  carrier  applicants. 

Environmental  and  Energy 
Considerations 

We  conclude  that  our  rules  will  not 
significantly  afiect  either  the  quality  of 
the  hiunan  environment  or  the 
conservation  of  energy  resources. 

List  of  Subjects 

49  CFR  Part  1043 

Insurance,  Motor  Carriers,  Surety 
Bonds. 

49  CFR  Part  1160 

Administrative  practice  and 
procedure.  Brokers,  Buses,  Freight 
forwarders.  Maritime  carriers,  Motor 
carriers.  Moving  of  household  goods. 

Decided:  November  30, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen  and  Commissioner 
Simmons. 

Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1043 
and  1160  are  amended  as  set  forth 
below: 

PART  1043— SURETY  BONOS  AND 
POLICIES  OF  INSURANCE 

1.  The  authority  citation  for  part  1043 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10101, 10321, 11701, 
10927;  5  U.S.C.  553. 

$1043.1    [Amended] 

2.  Section  1043.1,  paragraphs  (a)(1) 
and  (b)  are  amended  as  follows: 

a.  In  paragraph  (a)(1)  in  the  first 
sentence  add  the  words  "or  foreign 
(Mexican)  motor  private  carrier  or 
foreign  motor  carrier  transporting 
exempt  commodities"  after  the  words 
"No  common  or  contract  carrier". 

b.  In  paragraph  (b)  in  the  first 
sentence  add  the  words  "nor  any  foreign 
(Mexican)  common  carrier  of  exempt 
commodities"  after  the  words  "title  49 
oftiieU.S.  Ci^". 

PART  1160— RULES  GOVERNING 
APPLICATIONS  FOR  OPERATING 
AUTHORITY 

3.  The  authority  citation  for  part  1160 
continues  to  read  as  follows: 

Authority:  5  U.S.C  553  and  559;  16  U.S.C. 
1456;  49  U.S.C.  10101,  10305. 10321, 10921. 
10922,  10923. 10924. 10926  and  11102. 

4.  In  §  1160.1  a  new  paragraph  (h)  is 
added  to  read  as  follows: 
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QovwitMl  by  ttieas 


(h)  Application^  for  Mexican  carriers 
to  operate  in  foreign  commerce  as 
common,  contract  tor  private  motor 
carriers  of  property  (including  exempt 
items)  between  the  U.S./Mexico  border, 
and  points  in  California,  Arizona,  New 
Mexico  and  Texas. 

|116a3    [AmemM] 

5.  In  S  1160.3,  peragraph  (a),  remove 
the  word  "and"  afler  the  words  "of 
household  goods;";  add  the  words  "and 
Form  OP-lMX  for  Mexican  motor 


prop«ty  carriers"  after  the  words  "for 
water  carriers". 

S116a4   [Amended] 

6.  Section  1160.4,  paragraphs  (a)(1) 
and  (d)  are  amended  as  follows: 

a.  In  paragraph  (a)(1)  add  the  words 
",  Mexican  motor  property  carriers  that 
perform  private  carriage  and  transport 
exempt  items,"  after  the  words  "(except 
household  goods)". 

b.  In  paragraph  (d)  introductory  text, 
add  the  words  ",  including  Mexican 
carrier  applicants"  after  the  words 
"household  goods  applications". 


c.  In  the  Note  at  the  end  of  §  1160.4 
add  the  words  "Form  OP-IMX  for 
Mexican  property  carriers,"  after  the 
words  "OP-1  for  motor  property 
carriers,". 

7.  In  §  1160.5  a  new  paragraph  (a)(8) 
is  added  to  read  as  follows: 

f1160L5   Commission  review  of  ttM 
applications. 

(a)  *  *  • 

(8)  All  applications  must  be 
completed  in  English. 

•        *        *        •        • 

(PR  Doc  95-30239  Filed  12-12-95;  8:45  am) 
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This  sectJon  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
oiies. 


DEPARTMENT  OF  AGRICULTURE*^ 
Cofflmodity  Credit  Corporation 
7  CFR  Parts  1487. 1491. 1492  and  1495 
Regulatory  Reform  Inltlatlva 

AQENCY:  dommodity  Credit  Corporation 
(CCC),  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  In  response  to  the  President's 
Regulatory  Reform  Initiative,  the 
Commodity  Credit  Corporation  is 
proposing  to  amend  its  regulations  to 
eliminate  the  following  programs: 
Noncommercial  Risk  Assurance 
Program  (GSM-lOl);  CCC  Intermediate 
Credit  Export  Sales  Program  for 
Breeding  Animals  (GSM-201):  CCC 
Intermediate  Credit  Export  Sales 
Program  for  Foreign  Market 
Development  Facilities  (GSM-301):  and 
Disposition  of  Agricultural 
Commodities  imder  the  CCC  Barter 
Prooam  (Barter  Program). 

Inese  programs  are  inactive  or 
obsolete  and  have  not  been  used  in  15 
years  or  more. 

DATES:  Comments  must  be  submitted  on 
or  before  January  12, 1996. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  L.T.  McElvain,  Director, 
CCC  Operations  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture.  AG  Box  1035,  Washington, 
D.C.,  20250-1035;  FAX  (202)  720-2949. 
All  comments  received  will  be  available 
for  public  inspection  at  the  above 
address  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  L.T. 
McElvain,  Director,  CCC  OperatioAS 
Division,  at  the  address  stated  above. 
Telephcme  (202)  720-6211.  The  U.S. 
Department  of  Agriculture  (USDA) 
prohibits  discrimination  in  its  programs 
on  the  basis  of  race,  color,  national 
origin,  sex,  religion,  age,  disability, 
poQtical  beliefs  and  marital  or  familial 
status.  Persons  with  disabilities  who 
require  alternative  means  for 
communication  of  program  information 
(braille,  large  print,  audiotape,  etc) 


shoiUd  contact  the  USDA  Office  of 
Communications  at  (202)  720-5881 
(voice)  or  (202)  720-7808  (TDD). 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  It  has  been  determined  to  be 
neither  significant  nor  economically 
significant  for  the  piuposes  of  E.O. 
12866  and.  therefore,  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

Executive  Order  12372 

These  programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  hiunan 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Enviroiunental  Impact  Statement  is 
needed. 

Paperwork  Reduction  Act 

The  amendment  to  7  CFR  parts  1487, 
1491, 1492  and  1495  set  forth  in  this 
proposed  rule  does  not  contain 
information  collections  that  require 
clearance  by  th^  OMB  under  the 
provisions  of  44  U.S.C.  35. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  The  proposed  rule 
would  not  have  preemptive  effect  with 
respect  to  any  state  or  local  laws, 
regulations,  or  policies  which  conflict 
with  such  provisions  or  which 
otherwise  impede  their  full 
implementation.  The  rule  would  not 
have  retroactive  effect. 


The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regiilatory  mandates  in  a  manner 
that  best  serves  the  pubUc  interest 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome,  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations. 

Request  for  Public  Comment 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 

Background 

In  response  to  the  President's 
Regulatory  Reform  Initiative,  the 
Commodity  Credit  Corporation  is 
proposing  to  amend  Title  7  of  the  Code 
of  Federal  Regulations  to  remove  the 
following  parts: 

•  Part  1487 — Noncommercial  Risk 
Assxuance  Program  (GSM-lOl); 

•  Part  1491— CCC  Intermediate  Credit 
Export  Sales  Program  for  Breeding 
Animals  (GSM-201); 

•  Part  1492— CCC  Intermediate  Credit 
Export  Sales  Program  for  Foreign  Market 
Development  Facilities  (GSM-301);  and 

•  Part  1495 — Disposition  of 
Agricultural  Commodities  imder  the 
CCC  Barter  Program  (Barter  Program). 

Reasons  for  Removal 

CCC  proposes  to  remove  these  parts 
for  the  following  reasons: 

•  GSM-lOl — ^This  risk  assurance 
program,  implemented  in  1979,  covered 
only  non-commercial  or  political  risk 
and  became  obsolete  when  the  CCC 
Export  Credit  Guarantee  Program  (GSM- 
102)  was  introduced  in  1980  to  cover 
pohtical  and  commercial  risk.  The 
GSM-lOl  program  was  last  used  in 
1981. 

•  GSM-201— This  direct  credit 
program  has  been  used  only  once  (a 
transaction  for  livestock  exports  to 
Spain  in  1979).  The  terms  available 
under  the  program — 3  to  10  year  direct 
credits — could  be  made  available  under 
a  modified  GSM-5  Program  (7  CFR  Part 
1488)  Financing  of  Sales  of  Agricultural 
Commodities  Program. 
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•  GSM-301—T^  direct  credit 
program  was  intended  to  facilitate 
oommodity  exports  vtiuch  would  be 
sold  to  generate  bmds  to  finance  the 
construction  of  a  market  development 
project.  The  pragrtm  was  used  only 
ODce  (in  connectidn  with  a  bulk  grain 
discharge  and  storage  Cadlity  developed 
at  Ashdod.  Israel).  That  project  began  in 
1978  and  was  completed  in  the  early 
1980's.  For  a  number  of  years,  funding 
has  not  been  mad4  available  for  this 
program. 

•  Barter  Prograiii — From  1950 
through  1973,  CCC  exchanged  CCC- 
owned  agricultiiral  commodities  for 
strategic  and  critical  materials  for  the 
National  Defense  Stockpile.  The 
program  could  also  be  used  to  obtain 
foreign-produoed  f uppUes  and  services 
used  in  Department  of  Defense 
construction  projebts  and  Agency  for 
International  Development  projects.  The 
program  was  terminated  in  1973  wh«n_ 
CCC  stocks  vrare  (depleted.  The  National 
Defense  Stockpile  is  now  liquidating 
many  strategic  materials.  Also,  CCC  has 
authority,  which  it  has  at  times  used,  to 
enter  into  direct  bitter  arrangements 
under  the  CCC  Charter  Act  in  cmier  to 
obtain  strategic  materials  for  defianse 
stock  piles. 

List  of  Subjects 

7CFRPartl4S7 

Agricohural  ooQunodities,  Exports, 
Insurance,  Reportfeg  and  recordkeeping 
requirements.        I 

7  CFR  Ports  1491  ind  1492 

Exports,  UvestotdL.  Loan  programs- 
agriculture,  Repocpng  and 
recordkeeping  requirements. 

7CFRPaitU9S 

Agricultural  coqunodities.  Exports, 
Government  proc(|rement.  Strategic  and 
critical  materials. 

PARTS  1487, 1481. 1482, 1486— 
[REMOVEPl 

For  the  reasons  set  out  in  the 
preamble  under  the  authority  at  5  U.S.C 
Secticm  552(a)(l)(^),  it  is  proposed  to 
amend  7  CFR  Ch^ter  XIV  by  removing 
parts  1487. 1491.  $492  and  1495. 

Signed  at  Washin^tcm,  DC,  aa.  December  1, 
1995. 


NUCLEAR  REGULATORY 


•E.Goldllnrait. 

Gsoera/  Saka  MaiuM  and  Vice  Pntident. 
Commodity  Credit  C  Hporation. 
(PR  Doc  95-30018 1  iled  12-12-95;  8:45  am] 
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Constraint  Level  for  Air  Emissions  of 
Radlonuclldss 

agency:  Nuclear  Regulat(»y 

Commission. 

action:  Proposed  rulab  ■  --^ 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
establish  a  constraint  of  10  mrraa/yr 
total  effective  dose  equivalent  (TEDE) 
for  dose  to  members  of  the  public  from 
air  emissions  of  radionucliaes  from  NRC 
licensed  fecilities  other  than  power 
reactors.  This  proposed  rule  is  necessary 
to  provide  assurance  to  the 
Environmental  Protection  Agency  (EPA) 
that  future  «nissions  bom  NRC 
licensees  will  not  exceed  levels  that  will 
^-provide  an  ample  margin  of  safety.  This 
actiim  is  expected  to  be  the  final  step  in 
providing  EP\  with  a  basis  upon  which 
to  rescind  its  Qean  Air  Act  (CAA) 
regulations  fat  NRC  licensed  fecilities 
(omer  than  power  reactors)  and 
Agreement  State  licensees,  thereby 
relieving  these  licensees  bom 
unnecessary  dual  regulations. 

DATES:  Submit  comments  by  March  12, 
1996.  Comments  received  aJter  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  dble  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Send  comments  to:  U.S. 
Nuclear  Regulatory  Commissi<m, 
Washington,  DC  20555-0001,  ATTN: 
Docketing  and  Services  Branch.  Hand 
deliver  comments  to:  11555  RockviUe 
Pike,  Rockville,  Maryland,  between  7:45 
a.m.  and  4:15  p.m.  Federal  workdays. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electnmic 
Rulemaldng  BuUetin  Board  (BBS)  on 
FEDWORLD. 

The  BBS  is  an  electronic  information 
system  operated  by  the  Nitional 
Technics  Information  Service  of  the 
Department  of  Commerce.  The  purpose 
of  this  bulletin  board  BBS  is  to  fecilitate 
public  participation  in  the  NRC 
regulatray  process,  particularly 
rulemakings.  With  publication  of  this 
notice,  proposed  rulemakings  and 
appropriate  supporting  documents  will 
be  available  for  review  and  commrait  on 
the  BBS.  These  same  documents  are  also 
available  for  review  and  comment  at  the 
NRC's  Public  Docimient  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 


DC.  The  BBS  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

The  NRC  rulemaking  bulletin  board 
(rulemaking  subsystem)  on  FEDWORLD 
can  be  accmsed  directly  by  using  a 
personal  computer  and  modem,  dialing 
the  toll  free  niunber  at  1-800-303-8672. 
Communication  software  parameten 
should  be  set  as  follows:  parity  to  none, 
data  bits  to  8,  and  stop  bits  to  1  (N,8.1). 
Using  ANSI  or  VT-100  terminal 
emHiation,  the  NRC  rulemaking 
subsystem  can  then  be  accessed  by 
selecidng  the  "Rules  Menu"  option  from 
the  "NRC  Main  M«iu."  For  further 
infotmation  about  opticms  available  for 
NRC  at  FEDWORLD  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Usere  will  find  the 
"FEDWORLD  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FEDWORLD 
also  can  be  accessed  by  a  direct  dial 
phone  number  for  the  main  FEDWORLD 
BBS  at  703-321-3339;  or  by  using 
Telnet  via  Internet:  fBdworld.gov.  Using 
the  703  number  to  contact  FEDWORLD. 
the  NRC  subsystem  Mdll  be  accessed 
from  the  main  FEDWORLD  menu  by 
selecting  the  "Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  the  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FEDWORLD  command  iLe.  If  you 
access  NRC  from  FEDWORLD's  main 
menu,  then  you  may  return  to 
FEDWORLD  by  selecting  the  "Return  to 
FEDWORLD"  option  from  the  NRC 
Online  Main  Menu.  However,  if  you 
access  NRC  at  FEDWORLD  by  using 
NRC's  toll-free  number,  then  you  will 
have  full  access  to  all  NRC  systems,  but 
you  will  not  have  access  to  the  main 
FEDWORLD  system. 

If  you  contact  FEDWORLD  using 
Telnet,  you  will  see  the  NRC  area  and 
menus,  including  the  "Rules  Menu". 
Although  you  wiU  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files.  If  you  contact  FEDWORLD  using 
FTP,  all  files  can  be  accessed  and 
downloaded,  but  uploads  are  not 
allowed,  and  all  you  will  see  is  a  list  of 
files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
film  writhin  a  subdirectory,  with 
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descriptions,  is  available.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FEDWORLD  also  can  be 
acxessed  through  the  World  Wide  Web 
as  well,  like  F^,  that  mode  only 
provides  access  for  downloading  files, 
and  does  not-display  the  NRC  "Rules 
Menu." 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-5780;  e-mail  AXD3@nrc.gov. 

Comments  received  on  this  proposed 
rule  may  be  examined  and/or  copied  for 
a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level], 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charleen  T.  Raddatz,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6215;  e-mail  CTR®NRC.GOV. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
promulgated  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  for  radionuclides  on 
October  31, 1989.  Subpart  I  of  40  CFR 
61  was  promulgated  to  implement  the 
CAA  and  limit  doses  to  members  of  the 
public  from  air  emissions  of 
radionuclides  (other  than  Radon-222) 
&Y>m  all  NRC  licensees  other  than 
licensees  possessing  only  sealed 
sources,  high-level  waste  repositories 
and  uraniiun  mill  tailings  piles  that 
have  been  disposed  of  in  accordance 
with  40  CFR  Part  192  and  are  subject  to 
the  reqiiirements  of  Subpart  I.  Initially, 
Radon-222  emissions  from  tailings  were 
covered  by  40  CFR  61,  Subparts  T  and 
W.  Subpart  T  was  rescinded  for  NRC 
licensees  after  Appendix  A  to  Pari-40 
was  amended  by  the  Commission  to 
conform  to  changes  EPA  issued  to  40 
CFR  192  that  adopted  the  provisions  of 
subpart  T  (Subpart  W  still  applies  to 
NRC  licensees).  Since  Radon-222  is 
adequately  addressed  in  Appendix  A  to 
Part  40  and  other  provisions  of  Part  20 
it  is  not  covered  in  this  proposed 
rulemaking. 

Under  Subpart  I,  emissions  of 
radionuclides  must  be  limited  so  that  no 
member  of  the  public  would  receive  an 
effective  dose  equivalent  of  greater  than 
lOmrem/yr'. 

In  1990,  Congress  enacted 
amendments  to  the  CAA.  Section 
il2(d)(9)  of  these  amendments  to  the 
CAA  (the  Simpson  amendment)  states: 


'  Subpart  I  e3q>rMses  dose  in  effective  dose 
equivalent  (EOE).  NRC  expresses  dose  in  total 
effective  dose  equivalent  (TEDE).  These  terms  are 
essentially  equivalent.  For  the  sake  of  consistency, 
this  paper  will  refer  to  all  doses  in  terms  of  TEDE. 


No  standard  for  radionuclide  emissions 
from  any  category  or  subcategory  of  tecilities 
licensed  by  tlia  Nuclear  Regulatory 
Commission  (or  an  Agreement  State)  is 
required  to  be  promulgated  imder  this 
section  if  the  Administrator  determines,  by 
rule,  and  after  consultation  with  the  Nuclear 
Regulatoty  Commission,  that  the  regulatory 
program  established  by  the  Nuclear 
Regulatory  Commission  pursuant  to  the 
Atomic  Energy  Act  for  such  category  or 
subcategory  provides  an  ample  margin  of 
safety  to  protect  the  public  health. 

Upon  issuance,  the  effectiveness  of 
Subpart  I  for  all  NRC  licensees  was 
immediately  stayed  by  EPA  pending 
further  evaluation.  During  the  stay 
period,  EPA  conducted  two  studies  of 
the  air  emissions  from  NRC  and 
Agreement  State  materials  licensees. 
The  first  was  a  survey  of  367  randomly 
selected  nuclear  materials  Ucensees. 
EPA  determined  that  the  highest 
estimated  dose  to  a  member  of  the 
public  from  air  emissions  bom  these 
facilities  was  8  mrem/yr,  based  on  very 
conservative  modeling.  In  addition,  98 
percent  of  the  facilities  surveyed 
reported  doses  to  members  of  the  pubUc 
resulting  from  air  emissions  less  than  1 
mrem/yr.  The  second  study  evaluated 
dose  from  air  emissions  from  43 
additional  facilities  that  were  selected 
because  of  their  ptotential  for  air 
emissions  resulting  in  significant  public 
exposures.  EPA  foimd  that  75  percent  of 
these  licensees  had  air  emissions 
resulting  in  an  estimated  maximum 
public  dose  less  than  1  mrem/yr.  For  the 
Ucensees  evaluated,  none  exceeded  10 
mrem/yr. 

In  its  initial  proposal  to  rescind 
Subpart  I  for  NRC  licensees  other  than 
power  reactore,  EPA  stated  that: 

Based  on  the  result  of  the  survey 
undertaken  by  EPA  and  the  commitments 
made  by  NRC  in  the  MOU.  EPA  has  made  an 
initial  determination  that  the  NRC  program 
under  tlie  Atomic  Energy  Act  provides  an 
ample  margin  of  safety  to  protect  the  public 
health  (57  FR  56880;  December  1, 1992). 

However,  EPA  continued  to  express 
concern  regarding  the  adequacy  of  the 
measiu«s  to  "assure  EPA  that  friture 
emissions  from  NRC  licensees  will  not 
exceed  levels  that  will  provide  an  ample 
margin  of  safety."  The  stay  on  Subpart 
I  expired  on  November  15, 1992,  and 
Subpart  I  became  effective  on  November 
16, 1992.  Subsequently,  in  July  of  1993. 
the  EPA  Administrator  determined  that 
there  was  insufficient  basis  at  that  time 
to  rescind  Subpart  I.  Consequently,  NRC 
and  Agreement  State  licensed  facilities 
are  currently  subject  to  dual  regulation 
of  air  emissions  of  radionuclides  imder 
both  the  AEA  and  the  CAA,  including 
regulatory  overaight  by  EPA  (or 
authorized  State)  and  NRC  (or 
Agreement  State). 


NRC  hcensees  subject  to  Subpart  I  are 
also  subject  to  NRC  dose  limits  for 
membere  of  the  public  contained  in  10 
CFR  Part  20,  Subpart  D  entitled 
"Radiation  Dose  limits  for  Individual 
Members  of  the  PubUc"  (Subpart  D). 
Under  Subpart  D,  licensees  shall  ensure 
that  doses  to  members  of  the  public  are 
less  than  100  mrem/yr  from  all 
pathways  (including  air  emissions)  and 
all  sources  associated  with  the 
licensee's  operation.  In  addition,  doses 
to  members  of  the  public  must  be  kept 
as  low  as  is  reasonably  achievable 
(ALARA).  Based  on  the  aforementioned 
studies  conducted  by  EPA  and  licensee 
reporting  of  doses  to  members  of  the 
public  from  air  emissions  to  EPA,  it  is 
evident  that  less  than  10  mrem/yr  to  the 
maximally  exposed  member  of  the 
public  from  air  emissions  is  reasonably 
achievable. 

NRC  power  reactor  hcensees  subject 
to  10  CFR  50.34a  must  keep  doses  to 
members  of  the  public  from  air 
emissions  consistent  with  the  niunerical 
guidelines  in  Appendix  I  to  10  CFR  Part 
50.  In  addition,  these  licensees  have  for 
many  years  reported  estimated  doses  to 
members  of  the  public  from  air 
emissions  well  below  the  Subpart  I 
value.  Based  on  the  combination  of  a 
continuing  regulatory  basis  for  reduced 
air  emissions  and  dociunented  proof  of 
the  effectiveness  of  the  NRC  program  for 
these  licensees,  EPA  has  already 
proposed  to  rescind  Subpart  I  for  power 
reactors  Ucensed  by  NRC  (56  FR  37196; 
August  5, 1991). 

Tne  NRC  is  proposing  to  estabhsh  a 
constraint  of  10  mrem/yr  TEDE  for  dose 
to  members  of  the  public  from  air 
emissions  of  radionuclides  from  NRC 
licensed  faciUties  other  than  power 
reactors  as  a  part  of  its  program  to 
maintain  doses  ALARA.  The  rulemaking 
being  proposed  would  codify  numerical 
values  for  NRC's  application  of  ALARA 
guidelines  on  radioactive  air  emissions 
from  its  Ucensees,  other  than  power 
reactors.  For  power  reactors,  ALARA 
guidelines  have  already  been 
estabUshed  within  10  CFR  50  and 
faciUty  Ucensing  conditions.  This 
regulatory  action  would  ensure  that  air 
emissions  are  maintained  at  a  very  low 
level  and,  taking  into  consideration  the 
elimination  of  dual  regulation,  at  Utile 
or  no  cost.  This  action  would  also  bring 
consistency  between  EPA's  dose 
standard  and  the  NRC's  ALARA 
appUcation,  thereby  providing  EPA  with 
a  basis  upon  which  to  rescind  Subpart 
I  as  it  appUes  to  NRC  Ucensed  facilities 
other  th^  power  reactors.  This  action  is 
expected  to  be  the  final  step  in 
providing  EPA  with  a  basis  upon  which 
to  rescind  Subpart  I  for  NRC  licensees 
other  than  power  reactors. 
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NRC  hat  been  wvridng  cooMratively 
%irith  EPA  over  thaSast  tavMal  ysan  to 
mpport  leidMianiof  EPA't  standards  in 
Sub^  I  of  40  CPU  Fait  61  in 
amnrdannw  with  Section  112(dX9)  of  the 
CAA.  The  fundamental  obiactive  of  this 
efbrt  hss  been  to  diminats  unnecesssry 
duplicative  legulattons  diat  provide  no 
incvamantal  bsoeflt  in  tenns  of  public 

Tlw  ragulsftory  fiHinewotk  within 
wAiich  NRC  prapo^BS  to  provide  a  bssis 
for  lesciSBian  ofSijlyait  I  consists  of  the 
lequirsoMnts  in  10  CFR  Part  20  to  limit 
doses  to  mesibers  ef  the  piAUc  to  100 
Duem/yr,  to  maintain  thMS  doses  as  ks 
below  this  limit  ssSs  leasonably 
achievable  (ALARA),  and  to  constiain 
dose  to  members  of  the  public  fnm  air 
emissions  of  radioactive  materials  firom 
a  sinele  source  to  IB  mrem/yr. 

If  the  licensee  estimates  or  measures 
a  dose  to  a  membet  of  the  public 
e^^ected  to  receive  the  hi^iest  dose 
fran  air  effluents  te  be  less  than  10 
mrsm/yr,  the  licen|ee  would  be 
required  to  record  the  dose  and  the 
sssumption  used  td  cskulate  it 
CBwistent  wldi  the  requirements  of 
§20.2103.  This  dat»  would  be  made 
available  to  inspectors  iqKm  request  If 
the  licensee  estimajtes  or  measures  a 
doee  to  the  member  of  the  public 
ejqMcted  to  receive  the  hignest  dose 
frcnn  air  effluents  to  be  greater  than  10 
miem/yr,  the  licensee  would  be 
rsquiied  to  report  llie  dose  to  NRC  in 
writing  within  30  aays.  In  addition,  the 
licensee  would  be  required  to  include  in 
that  report  the  drctunstances  that  led  to 
the  greater  than  10  Imrem/yesr  dose,  a 
desaiption  of  the  corrective  steps  the 
licensee  has  taken  or  propoees  to  take  to 
ensure  that  the  c(n|Btraint  is  not  sgain 
exceeded,  a  timetable  for  implementing 
the  corrective  steps,  snd  the  expected 
rssuhs. 

The  constraint  o^  dose  from  air 
emissions  is  difforant  than  a  limit. 
Exceeding  this  constraint  would  not 
result  in  a  Notice  d  Violation  (NOV). 
Rather,  a  NOV  would  be  issued  only 
upon  foilure  to  report  that  actual  or 
estimated  doses,  frtmi  air  effluent 
leleases  from  a  iacflity,  have  exceeded 
the  constraint  value  and/or  failure  to 
institute  appropriate  measures  to  correct 
and  i«event  furthet  emissions  in  excess 
of  those  which  woald  result  in  dose 
exceeding  the  cao4raint  level 

The  proposed  rule  wmild  apply  to 
airbcffne  releases,  othOT  than  Radon-222, 
frtmi  all  NRC  licensees  except  power 
rsectors.  Power  reactors  are  exempt 
from  this  proposed  rule  because  they  are 
already  required  under  10  CFR  50.34a  to 
identify,  in  their  aaplication.  design 
objectives  and  themesns  to  be 
employed  for  keeping  doses  to  members 


of  die  public  from  air  effhisnts  ALARA. 
Appendix  I  to  Part  50  ««"*«<"■  the 
numerical  guidelines  to  meet  this 
requirement. 

m  addition  to  the  discussion  above, 
the  Commission  is  soliciting  comments 
on  the  question  of  whether  the  10  mrem 
constraint  should  be  established  in  10 
CFR  Put  20.  as  proposed,  or  whether  it 
should  be  established  separately  in  each 
appropriate  Part  of  Title  10  instead. 


Regulatwy  Guide  8.37. —ALARA 
Levels  for  Effluents  Fran  Materials 
Facilities, —  is  being  modified  to  reflect 
the  introducticm  irf  the  constraint  on  air 
emissions  in  the  proposed  rule  and  to 
identify  those  methods  acceptable  to  the 
NRC  far  implementing  the  rCde.  To 
^brd  ssembers  of  dM  public  with  an 
opportunity  to  cemment  on  the  rule  uul 
guide  aa  a  complete  podcage, 
publication  of  die  gttide  fc»r  c^Bment  ia 
expected  to  be  coinddent  with 
pidilication  ef  the  jHoposed  rule,  or 
within  a  few  weeks  of  the  4al»  ai 
publication  of  the  proposed  rule. 


Secti(Hi  116  of  the  CAA  audiotixes 
individual  St^  to  estaUish  man 
restrictive  requirements  than  those 
presented  in  Subpart  I.  ki  view  of  the 
CAA  precedent,  the  NRC  staff  is 
recommending  that  this  rule  be  a 
Division  2  matter  of  compatibility  under 
the  existing  compatibility  policy.  As 
such.  Agreement  States  could  choose  to 
adc^t  a  rule  which  is  more  restrictive 
but  no  less  restrictive  than  the  one 
apjwoved  by  the  Commission. 

The  NRC  is  in  the  process  of  revising 
its  compatibility  policy  and  has  issued 
a  proposed  policy  for  public  comment 
(59  FR  37269;  July  21, 1994).  Although 
the  compatibility  policy  has  not  yet 
been  finalized,  the  NRC  anticipates  that 
a  similar  level  of  Agreement  State 
compatibility  will  be  required  for  air 
emissions  under  the  new  policy  as  is 
required  under  a  Division  Level  2 
ion. 


Finding  of  No  Significant 
Environmental  Impact 

The  Commission  has  determined 
imder  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
NRC's  regulations  in  Subpart  A  of  10 
CFR  Fart  51,  that  this  rule,  if  adopted, 
would  not  be  a  major  Fedraal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  therefore  an 
environmental  impact  statement  is  not 
required.  This  action  is  not  expected  to 
have  any  significant  environmental 
impact  because  the  programs  would 
provide  equivalent  protection.  Actual 


air  emissions  are  not  eaqpected  to 
diange.  The  changes  would  be 
{vooedural  methods  far  demonstrating 
amipUanoe  and  inspection  procedures. 
The  environmental  assessment  and 
finding  of  no  significant  impact  cm 
w^tidi  this  detranination  is  based  ate 
available  for  inspection  and 
photaKX^ying  fbr  a  fee  at  tbs  NRC 
Public  Document  Room.  2120  L  Street 
NW.  (Lower  Level).  Washington.  DC 

rspinrnfUsirtlsa  n  r I 'TtsliwMrt 

This  proposed  rule  amends 
information  collection  retpiirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C  3501  et  se^.  This 
rule  has  been  sulmiitted  to  the  Office  of 
Management  and  Budget  iPMB)  for 
review  and  qpproval  of  the  information 
collection  requirements. 

The  public  reporting  biirden  for  this 
collection  of  information  is  estimated  to 
average  80  hours  per  response, 
including  the  time  for  reviewing 
instructians.  sesrching  existing  data 
sources,  gathering  and  mnintaining  the 
data  needed,  and  completing  and 
reviewing  dM  coUeCtion  of  informati<m. 
The  U.S.  Nucleer  Regulatory 
CnnmissioQ  is  seeking  pirf^  conmient 
on  the  potential  impact  of  the  collection 
oi  information  ctmtained  in  the 
proposed  rule  and  on  the  following 
issues: 

1.  Is  the  proposed  collection  of 
information  necessary  far  the  proper 
performance  of  the  ftmctions  of  the 
NRC.  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
informatim  to  be  collected? 

4.  How  can  the  burden  of  the 
collection  of  information  be  minimized, 
including  the  use  of  automated 
coUection  techniques? 

Send  conunents  on  any  aspect  of  this 
proposed  collection  of  information, 
including  suggestions  for  reducing  the 
biirden.  to  the  Information  and  Records 
Management  Branch  (T-6  F33).  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-001,  and  to  the 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affaire,  NEOB-10202  (3150- 
0014),  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Comments  to  OMB  on  the  collections 
of  information  or  on  the  above  issues 
should  be  submitted  by  January  12, 
1996.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  assurance  of  consideration 
cannot  be  given  to  commraits  received 
after  this  date. 
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PnUic  Protection  Notificaticm 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

Regnlatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Ekxaunent  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Charleen 
t.  Raddatz,  (301)  415-6215. 

The  Commission  requests  public 
comment  on  the  draft  analysis. 
Comments  on  the  draft  analysis  may  be 
submitted  to  the  NRC  as  indicated 
imder  the  ADDRESSES  heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  only 
impacts  NRC  licensees  with  emissions 
of  significant  quantities  of  radioactive 
material.  This  category  of  licensee 
includes  only  a  few  small  businesses. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  because  it 
does  not  apply  to  power  reactor 
licensees,  and  therefore,  that  a  backfit 
analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  In  10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Occupational  safety  and 
health,  Packaging  and  containere. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Source 
material.  Special  nuclear  material. 
Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  die  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  20. 


PAFIT  20-^ANOARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Andiority:  Sees.  53, 63, 65, 81, 103, 104, 
161. 182,  186.  68  Stat  930.  933,  935,  936, 
937, 948, 953, 955,  as  amended,  sec.  1701, 
106  SUt  2951,  2952,  2953  (42  U.S.C  2073, 
2093,  2095,  2111,  2133,  2134.  2201,  2232. 
2236,  2297f);  sees.  201,  as  amended,  202, 
206,  88  Stat  1242,  as  amended.  1244. 1246 
(42  U.S.C  5841.  5842.  5846). 

2.  In  §  20.1003.  the  definition  of 
Constraint  is  added  to  read  as  follows: 

|2ai003    Deflnltiona. 

•  •        •        •        • 

Constrcdnt  (dose  constraint)  means  a 
value  above  which  specified  licensee 
actions  are  required. 

*  •        *        •        • 

3.  In  §  20.1101  paragraph  (d)  is  added 
to  read  as  follows: 

§20.1101    Radiation  protection  pfx>grama 


(d)  To  implement  the  ALARA 
requirements  of  §  20.1101(b).  and 
notwithstanding  the  requirements  in 
§  20.1301  of  this  part,  licensees  other 
than  those  subject  to  §§  50.34a  or 
50.36b,  shall  constrain  air  emissions  of 
radioactive  materials  other  than  radon- 
222  so  that  the  individual  member  of 
the  public  likely  to  receive  the  highest 
dose  will  not  be  expected  to  receive  a 
dose  in  excess  of  10  mrem/yr  TEDE 
from  these  emissions.  If  a  licensee 
subject  to  this  requirement  exceeds  this 
dose  constraint,  the  licensee  shall  report 
the  exceedence  as  provided  in  §  20.2203 
and  promptiy  take  appropriate 
corrective  action  to  ensure  against 
recurrence. 

4.  In  §  20.2203  a  new  paragraph 
(a)(2)(vi)  is  added  and  the  section 
head^  and  paragraph  (b)(l)(lv)  are 
revised  to  read  as  follows: 

S  20.2203    Reporta  of  exposures,  radiation 
levela.  and  concentrstlona  of  radioactive 
material  exceeding  the  conatralnts  or  limits. 

(a)  •  •  • 

(2)*  *  * 

(vi)  The  ALARA  constraints  for  air 
emissions  established  under 
§  20.1101(c);  or 

(b)-  •  • 

(D*  *  * 

(iv)  Corrective  steps  taken  or  planned 
to  ensure  against  a  recurrence,  including 
the  schedule  for  achieving  conformance 
with  applicable  limits,  ALARA 
constraints,  generally  applicable 
environmental  standards,  and 
associated  license  conditions. 
•        *        •        •        • 

Deted  at  Rockville,  Maryland,  this  7th  day 
of  December,  1995. 


Fw  the  Nuclear  Regulatory  Commission. 
JohnCHoyk. 
Secntary  of  the  Commission. 
(FR  Doc  95-30334  Filed  12-12-95;  8:45  am] 
SMJJNO  OOOC  7SiO-01-r 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Pert  121 

Small  Bualness  Size  Standards; 
Waiver  of  the  Norunenufecturer  Rule 

AQENCY:  Small  Business  Administration. 
ACTION:  Notice  of  Intent  to  waive  the 
nonmanufecturer  rule  for 
minicomputera. 

summary:  The  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufacturer  Rule  for 
Minicomputers.  A  Minicomputer  is  "a 
digital  computer  whose  price  and 
capability  lies  above  that  of  a  personal 
computer  or  workstation,  and  below 
that  of  a  mainframe  computer"  as 
defined  by  the  Ralston  and  Reilly 
Encyclopedia  of  Computer  Science 
Third  Edition.  The  SBA  adds  that  most 
Minicomputers  are  run  in  a  closed-shop 
environment,  with  the  user  acting  as 
operator^rogrammer,  and  application 
analyst.  Ine  basis  for  a  waiver  of  the 
Nonmanufacturer  Rule  for  this  product 
is  that  there  are  no  small  business 
manufacturers  or  processors  available  to 
supply  these  products  to  the  Federal 
Government.  The  effect  of  a  waiver 
would  be  to  allow  otherwise  qualified 
regular  dealers  to  supply  other  than  the 
product  of  a  domestic  small  business 
manufacturer  or  processor  on  a  Federal 
contract  set  aside  for  small  businesses  or 
awarded  through  the  SBA  8(a)  Program. 
The  purpose  of  this  notice  is  to  solicit 
comments  and  potential  source 
Infc^mation  from  Interested  parties. 
DATES:  Comments  and  sources  must  be 
submitted  on  or  before  December  29, 
1995. 

ADDRESSES:  David  Wm.  Loines, 
Procurement  Analyst,  U.S.  Small 
Business  Administration,  409  3rd  Street 
S.W.,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Wm.  Loines,  202-205-6475. 
SUPPLEMENTARY  INFORMATION:  Public  law 
100-656,  enacted  on  November  15, 
1988,  Incorporated  Into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  the  SBA  8(a)  Program  procurement 
must  provide  the  product  of  a  small 
business  manufacturer  or  processor,  if 
the  recipient  is  other  than  the  actual 


F<d»4 
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manu&cturar  or  proceMor.  This 
rMjuiienmt  is  comtionly  refBiTsd  to  as 
the  NoDmanuisctni^  Rule.  The  SBA^ 
leguletioDs  imposing  this  requiwment 
are  found  at  13  CFR  121.9060>)  and 
121.1106(b).  SectioQ  303(h)  of  the  law 
provides  far  waiver  of  this  requiiement 
by  SBA  for  ai^  "class  of  proihicts"  for 
vmich  there  are  no  ^maUtnisiness 
manufocturers  or  pii)cessors  in  the 
Federal  market.  To  be  considered 
available  to  participate  in  the  Federal 
market  on  these  daises  of  products,  a 
smaU  business  manufacturer  must  have 
submitted  a  jnopos^l  for  a  contract 
solidtatian  or  received  a  contract  bom 
the  Federal  Govemitient  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  two  coding  systems. 
The  first  is  the  Offics  of  Managnnent 
and  Budget  Standard  Industrial 
Classification  Manu^  The  second  is  the 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

The  SmaU  Businees  Administration  is 
currently  processing  a  request  for  a 
waiver  of  the  Noomenufocturer  Rule  for 
Minicomputers  (SIC  3571,  PSC  7010) 
and  invites  the  public  to  ammient  or 
provide  informatioii  oa  potential  small 
ousinees  sources  fof  this  product 

'In  an  effort  to  identify  potential  small 
business  sources,  this  SBA  has  seerched 
the  Procurement  Automated  Source 
System  (PASS)  and  Thomas  Register, 
and  the  SBA  will  pttblish  a  notice  in  the 
Commerce  Businesi  Daily.  The  public  is 
invited  to  comment  :or  provide  source 
information  to  SBA  on  the  propoaed 
waiver  of  the  Nonmenu  farturer  Rule  for 
this  class  of  products. 

Dated:  Novamber  6. 1995. 
MitkA.lMwsl. 

AuodateAdmaUttratbrforGcnmnuaent 
CoiUiucUng. 
(PR  Doc  9S-30328  FUSd  12-12-95;  8:45  am] 


directive  (AD)  that  is  applicable  to 
Hamilton  Standard  14RFand  14^ 
series,  and  Hamilton  Standard/British 
AeroqMce  Model  6/5500/F  propdlers. 
This  proposal  would  require  initial  and 
repetitive  inspections  of  critical 
components,  and  removal,  and 
replacement  with  soviceeble  parts,  of 
those  critical  components  that  do  not 
meet  the  return  to  service  criteria.  This 
proposal  is  prompted  by  foiliue  modes 
effects  analysis  (FMEA).  certification 
test  data,  engineering  analysis,  and 
repair  actions  performed  at  overhaul 
depots.  The  actions  specified  by  the 

firoposed  AD  are  intended  to  prevent 
OSS  of  propeller  control  due  to  foilure 
of  critical  oanponents,  which  could 
result  in  loss  of  control  of  the  aircraft. 
DATES:  Comments  must  be  received  by 
February  12. 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  En^and 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-  ANE-66. 12  New  England  Executive 
Park.  Burlington.  MA  01803-  5299. 
Coounents  may  be  inspected  at  this 
location  between  8:00  ajn.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  hoIi<uys. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Hamilton  Standard,  One  Hamilton 
Road,  Windsor  Locks.  CT  06096-1010. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlingtcm, 
MA. 

FOR  FURTHER  MFORMATION  OONTACT: 
Frank  Walsh,  Aerospace  Engineer, 
Boston  Aircraft  Certification  Office, 
FAA.  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Paric. 
Burlington.  MA  01803-5299;  telephone 
(617)  236-7158,  fax  (617)  238-7199. 

SUPPLEMENTARY  MFORMATION: 


DEPARfTMENTOFtRANSPORTATION     Comnients  Invited 
reosrai  Avwnon 

14  CFR  Part  39 

[PodMNaW-ANE-BCl 


A*nlnl 


i  HMnliton 
'8«rfM,aiid 

AOENCY:  Federal  Aviation 

Administration,  DG^. 

ACTION:  Notice  of  pibposed  rulemaking 

(NPRM). 


P.  This  docement  proposes  the 
adoption  of  a  new  airworthinees 


Interested  persons  are  invited  to 
paitidpate  in  the  making  of  the 
proposed  rule  by  submitting  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  dosing  date  for  comments,  specified 
above;  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  spedfically  invited  on 
the  overall  regiilatory.  economic. 


flovinmmental,  and  energy  aspects  of 
the  propoeed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  tot  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summariziDg  each  FAA-public  contact 
amoemed  with  the  substance  of  this 
proposal  «dll  be  filed  in  the  Rules 
Dodcet 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  omunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statemmt  is  made:  "Qnnments  to 
Docket  Number  95-ANE-66."  The 
postcard  will  be  date  stamped  and 
returned  to  the  ccmunenter. 

AvaiUbiiityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  95-ANE-66. 12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

DIsciisskMi 

The  Federal  Aviation  Administraticm 
(FAA)  and  Hamilton  Standard  have 
identified  critical  aspects  of  the  transfiar 
tube  assembly,  actuator  assembly,  and 
propeller  amtrol  unit  (PCU)  for 
Hamilton  Standard  Models  14RF-9, 
14RF-19, 14RF-21;  14SF-5, 14SF-7, 
14SF-11, 14SF-11L,  14SF-15, 14SF-17, 
14SF-19. 14SF-23;  and  Hamilton 
Standard/British  Aerospsce  6/5500/F 
propellers.  A  continuous  airworthiness 
requirement  for  inspection  of  those 
critical  aspects  of  the  transfer  tube 
assembly,  actuator  assembly,  and  PCU 
for  wear  is  required  to  ensure  continued 
safe  operation  between  inspections.  The 
inspection  intervals  and  inspection 
criteria  have  been  genoated  by  failure 
modes  effects  analysis  (FMEA), 
certification  test  data,  engineering 
analysis,  and  repair  actions  performed 
at  overhaul  depots.  This  condition,  if 
not  conected,  could  resuh  in  loss  of 
propeller  control  due  to  failure  of 
critical  components,  which  could  result 
in  loss  of  control  of  the  aircraft 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
Hamilton  Standard  Service  Bulletins 
(SB's),  all  dated  November  29, 1995, 
that  describe  procedures  for  initial  and 
repetitive  inspections  of  critical 
compcments:  14RF-9-61-64, 14RF-lft- 
61-32, 14RF-21-61-51, 14SF-61-70, 
and  6/5500/F-61-25. 

Since  an  unsafe  c(xidition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
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require  initial  and  repetitive  inspections 
of  critical  aspects  of  the  transfer  tube 
assembly,  actuator  assembly,  and  PCU 
for  wear.  This  AD  would  also  require, 
prior  to  further  fUght,  removing  and 
replacement  with  serviceable  parts 
those  critical  components  that  do  not 
meet  the  retiun  to  service  criteria.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SB's  described  previously. 

There  are  approximately  2,900 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,350  propellers  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4.3  work  hoius  per 
propeller  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $348,300. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  suffident 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  \mder  the  DOT 
Regulatory  Polides  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulati(ms 
(14  CFR  part  39)  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  dtation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113. 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Hamilton  Standard:  Docket  No.  eS-ANE-66. 

Applicability:  Hamilton  Standard  Models 
14RF-9, 14RF-19. 14RF-21,  and  14SF-5, 
14SF-7, 14SF-11, 14SF-11L,  14SF-15, 
14SF-17, 14SF-19, 14SF-23  and  Hamilton 
Standard/British  Aerospace  6/5500/F 
propellers  installed  on  but  not  limited  to 
Embraer  EMB-120  and  EMB-120-RT: 
SAAB-SCANIA  SF  340B;  AerospaUale 
ATR42-100,  ATR42-300,  ATR42-320, 
ATR72;  DeHavilland  DHC-&-100  series, 
DHC-8-300  Series;  Construcciones 
Aeronauticas  SA  (CASA)  CN-235  series  and 
CN-235-100;  Canadair  CL-215T  an  0^-415; 
and  British  Aerospace  ATP  Airplanes. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (e) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  propeller  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated.imless 
accomplished  previously. 

To  prevent  loss  of  propeller  control  due  to 
feilure  of  critical  components,  which  could 
result  in  loss  of  control  of  the  aircraft, 
accomplish  the  following: 

(a)  For  those  propellers  with  transfer  tube 
assemblies,  actuator  assemblies,  and 
propeller  control  units  (PCU's)  with  greater 
than  or  equal  to  15,500  hours  time  in  service 
(TIS),  or  unknown  TIS,  on  the  effective  date  ^ 
of  this  AD,  inspect  for  wear  within  1,000 
hours  TIS  after  the  effective  date  of  this  AD. 
Perform  inspections  of  the  critical  aspects  of 
these  components  in  accordance  with  the 
applicable  service  bulletins  (SB's)  listed  in 
paragraph  (d)  of  this  AD.  Thereafter,  inspect 
at  intervals  not  to  exceed  10,500  hours  TIS 
since  last  inspection.  Prior  to  further  flight, 
remove  and  replace  with  serviceable  parts 
those  components  that  do  not  meet  the  return 
to  service  criteria  defined  in  the  applicable 
SB's. 

(b)  For  those  propellers  with  transfer  tube 
assemblies,  actuator  assemblies,  and  FCU's 


writh  greater  than  or  equal  to  10,500  hours 
TIS  but  less  than  15,500  hours  TIS  on  the 
efflBctive  date  of  this  AD,  inspect  for  wear 
within  1,000  hours  TIS  after  the  effective 
date  of  tliis  AD.  or  prior  to  accumulating 
16,500  hours  TIS,  whichevBr  occurs  later. 
Perform  inspections  of  the  critical  aspects  of 
these  components  in  accordance  with  the 
applicable  SB's  listed  in  paragraph  (d)  of  this 
AD.  Thereafter,  inspect  at  intervals  not  to 
exceed  10,500  hours  TIS  since  last 
inspection.  Prior  to  further  flight,  remove  and 
replace  with  serviceable  parts  those 
components  that  do  not  meet  the  return  to 
service  criteria  defined  in  the  applicable 
SB's. 

(c)  For  those  propellers  with  transfer  tube 
assemblies,  actuator  assemblies,  and  PCU's 
with  less  than  10,500  hours  TIS  on  the 
effective  date  of  this  AD,  inspect  for  wear 
within  6,000  hours  TIS  after  the  effective 
date  of  this  AD,  or  prior  to  accumulating 
10,500  hours  TIS,  whichever  occurs  later. 
Perform  inspections  of  the  critical  aspects  of 
these  components  in  accordance  with  the 
applicable  SB's  listed  in  paragraph  (d)  of  this 
AD.  Thereafter,  insi>ect  at  intervals  not  to 
exceed  10,500  hours  TIS  since  last 
inspection.  Prior  to  further  flight,  remove  and 
replace  with  serviceable  parts  those 
components  that  do  not  meet  the  return  to 
service  criteria  defined  in  the  applicable 
SB's. 

(d)  Perform  the  inspections  for  wear 
required  by  this  AD  in  accordance  with,  and 
use  the  return  to  service  criteria  defined  in, 
the  following  applicable  Hamilton  Standard 
SB's,  all  dated  November  29.  1995:  14RF-«- 
61-64, 14RF-19-61-32,  14RF-21-61-51, 
14SF-61-70,  and  6/5500/F-61-2. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  lnsp)ector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Boston  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  bom  the  Boston 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
Decembers,  1995. 


James  C  Jo 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-30352  Filed  12-12-95;  8:45  am) 
BSJJNQ  OOOC  4«ie-1»-U 
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(Dectal  No.  96-NM-12«^A0] 

MTmXWtnwtm  mecvfis;  Doeing 
Model  787  Setles  AJf|tanee 


AQENCT:  Pednal  Avianan 
Administzatian,  DOT.  j 

ACTION:  Notice  of  pro] 
(NPRM).  ' 


rulemaldng 


summary:  This  docum^t  proposes  the 
superseduie  of  an  exiaiing  airMrorthlness 
directive  (AD),  applic^le  to  certain 
Boeing  K^xlel  767  series  airplanes,  that 
currently  requires  an  i^ispection  of  the 
control  rods  of  the  outboard  leading 
edge  slat,  and  follow-cn  actions 
(including  repetitive  idtrasonic 
inspections),  if  necessary.  That  AD  also 
requires  replacement  df  the  control  rod 
ends  and  attach  bohs  ftv  certain 
airplanes.  It  also  provides  for  an 
optional  terminating  action  for  follow- 
on  repetitive  inspections.  That  AD  was 
prompted  by  rnxirts  of  cracks  and  worn 
attadi  bolts  of  the  confrol  rods  of  the 
leading  edge  outboardi  slats  of  the 
wings  due  to  the  high  breakout  torque 
in  the  joint  of  the  cental  rod  end.  This 
action  would  require  installation  of  the 
previously  optional  tetminating  action. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  reduced 
controllability  of  the  airplane  and 
damage  in  the  slat  structure  or  fixed 
leading  edge  of  the  wiig.  as  a  result  of 
cracks  and  worn  attaclk  bolts. 

DATES:  Comments  must  be  received  by 
January  24, 1096. 

AOIMESSES:  Submit  co  nments  in 
triplicate  to  the  Feder^  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Dock^  No.  95-^4M- 
124-AD,  1601  Lind  AVenue.  SW., 
Rsnton,  Washington  9S055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  e>m.  and  3:00 
p.m.,  Monday  throughl  Friday,  except 
Federal  holidays.  The  service 
information  referenced  in  the  proposed 
rule  may  be  obtained  from  Boeing 
Commercial  Airplane  Croup.  P.O.  Box 
3707,  Seattle.  Washin^on  98124-2207. 
This  information  may  pe  examined  at 
the  FAA.  Transport  Afcplane 
Directorate.  1601  Lindl  Avenue  SW., 
Renton,  Washington.  I 

FOR  FURTHER  MFORMAIKM  CONTACT: 
Kristin  Larson.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aiicraft  Certification 
Office,  1601  Lind  Avenue  SW.,  Renton, 
Washington:  telephone  (206)  227-1760; 
fax  (206)  227-1181. 


SUPPLEMBITARV  information: 

CommeBts  biTtted 

Interested  peracms  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sudi 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  drave.  All  ccanmunications 
received  on  or  before  the  closing  date 
for  commeDts,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Commmts  are  spedficaUy  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  enogy  aspects  of 
the  proposed  rule.  All  comments 
submitted  %vill  be  available,  both  befiue 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-124-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailaUltty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-124-AD,  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4058. 

Discussion 

On  September  5. 1990,  the  FAA 
issued  AD  90-20-16.  amendment  39- 
6726  (55  FR  37858,  September  14. 
1990),  applicable  to  certain  Boeing 
Model  767  series  airplanes,  to  require  a 
one-time  visual  inspection  to  determine 
the  date  of  manufactiire  of  the  control 
rods  of  the  outboard  leading  edge  slat, 
and  follow-on  actions,  if  necessary. 
Certain  of  the  follow-on  actions  entail 
performing  repetitive  ultrasonic 
inspections  of  the  control  rods.  That  AD 
also  requires  replacement  of  the  control 
rod  ends  and  attach  bolts,  for  certain 
airplanes.  It  also  provided  for  an 
optional  terminating  action  for  the 
follow-on  repetitive  inspections.  That 
action  was  prompted  by  a  report  that 
certain  airplanes  could  be  operating 
with  control  rods  of  the  outboard 
leading  edge  slat  that  are  subject  to 


cracking.  The  requirements  of  that  AD 
are  intraded  to  prevent  the  loss  of  the 
pilot's  ability  to  control  the  affected  slat, 
which  could  advwsely  afisct  the 
controllability  of  the  airplane. 

Since  the  issuance  of  that  AD,  the 
FAA  has  reviewed  and  apim>ved 
Revision  5  of  Boeing  Service  Bulletin 
767-57-0021,  dated  June  15, 1995.  The 
one-time  visual  in^wcticm  and  the 
replacement  of  the  control  rod  ends  and 
attach  bolts  procedures  described  in  this 
revision  are  essentially  identical  to 
those  described  in  Revision  1  and 
Revision  2  of  the  service  biUletin  (which 
were  referenced  in  AD  90-20-16).  For 
certain  airplanes.  Revision  5  of  the 
service  bulletin  describes  procedures  for 
replacement  of  the  control  rod  with  a 
control  rod  that  has  be«i  manufactured 
after  Jime  1983.  The  control  rod  ends  of 
these  newer  control  rods  have  improved 
bearings  and  chrome  plated  bolts,  and  a 
lower  break-out  torque,  all  of  which  will 
reduce  wear  of  the  attach  bolts  of  the 
control  rods.  Accomplishment  of  this 
replacement  eliminates  the  need  for  the 
(follow-on)  repetitive  ultrasonic  - 
inspections  described  in  Revision  1  and 
Revision  2  of  the  service  bulletin. 

The  FAA  has  determined  that 
accomplishment  of  the  replacement  of 
the  control  rod  with  a  new  control  rod 
that  has  been  manufactured  after  Jime 
1983.  will  positively  address  the  unsafs 
condition  identified  as  loss  of  the  pilot's 
ability  to  ccmtrol  the  afbcted  slat,  which 
coidd  adversely  afisct  the  controllability 
of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  90-20-16.  It  would 
continue  to  require  a  one-time  visual 
inspection  to  determine  the  date  of 
manutacttire  of  the  control  rods  of  the 
outboard  leading  edge  slat,  and  follow- 
on  actions  (i.e.,  repetitive  ultrasonic 
inspection),  if  necessary.  The  proposed 
AD  would  also  continue  to  require 
replacement  of  the  control  rod  ends  and 
attach  bolts,  for  certain  airplanes.  For 
operators  accomplishing  the  (follow-on) 
repetitive  idtrasonic  inspections,  the 
proposed  AD  would  require 
replacement  of  the  control  rod  with  a 
new  control  rod  maniifactured  after  Jime 
1983;  this  replacement  would  constitute 
terminating  action  for  the  repetitive 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

There  are  approximately  271  Model 
767  series  airplanes  of  the  afiiscted 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  193  airplanes  of  U.S. 
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registry  would  be  afiiected  by  this 
proposed  AD. 

The  actions  that  are  currenUy 
required  by  AD  9O-20-16  take 
approximately  21  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 
$5,500  per  airplane.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  of  the  actions  currenUy 
required  is  estimated  to  be  $1,304,680. 
or  $6,760  per  airplane. 

For  certain  affected  airplanes,  the  new 
replacement  (terminating)  action  that  is 
proposed  in  this  AD  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hovu'.  The  cost  of 
reqiiired  replacement  parts  is  estimated 
to  be  $5,500  per  airplane.  Based  on 
these  figures,  the  cost  impact  on  U.S. 
operators  of  the  proposed  requirements 
of  this  AD  is  estimated  to  be  $5,560  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  E)ocket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  rfSubjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  pro|}oses  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101,  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6726  (55  FR 
37858,  September  14, 1990),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  95-NM-124-AD.  Supersedes 
AD  90-20-16,  Amendment  39-6726. 

Applicability:  Model  767  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  767-57- 
0021,  Revision  1.  dated  September  14, 1989, 
or  Revision  5,  dated  )une  IS.  1995; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  fiom  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  loss  of 
the  pilot's  ability  to  control  the  affiected  slat, 
which  could  adversely  affect  the 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  For  airplanes  having  line  positions  1 
through  235  inclusive:  Within  the  next  1.200 
landings  or  9  months  after  October  23, 1990 
(the  effective  date  of  AD  90-20-16, 
amendment  39-6726),  whichever  occurs  first, 
unless  accomplished  within  the  last  800 
landings  or  6  months,  whichever  occurs  later, 
perform  a  visual  inspection  to  determine  the 
date  of  manufacture  of  the  control  rods  of  the 
outboard  leading  edge  slat  of  the  wings,  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  767- 
57-0021,  dated  August  25, 1988;  Revision  1, 
dated  September  14, 1989;  Revision  2,  dated 
July  26, 1990;  or  Revision  5,  dated  June  15, 
1995. 


(1)  If  the  date  of  manu&cture  (stamped  on 
the  control  rod)  is  ]une  1983  or  later,  no 
fiiTther  action  is  required  by  this  paragraph. 

(2)  If  the  date  of  manufacture  is  illegible  or 
is  prior  to  June  1983,  accomplish  paragraphs 
(e)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Prior  to  further  flight,  perform  an 
ultrasonic  inspection  to  detect  cracks  of  the 
control  rods  in  accordance  with  Figure  1  of 
Boeing  Service  Bulletin  767-57-0021,  dated 
August  25, 1988,  Revision  1.  dated 
September  14, 1989,  or  Revision  2,  dated  July 
26, 1990.  If  any  crack  or  fracture  is  detected, 
prior  to  further  flight,  replace  it  in 
accordance  with  Figure  2  of  the  service 
bulletin.  Repeat  the  ultrasonic  inspection  of 
the  control  rods  manufactured  prior  to  June 
1983  thereafter  at  intervals  not  to  exceed 
2,000  landings  or  15  months,  whichever 
occurs  first,  until  the  replacement  required 
by  paragraph  (a](2)(ii]  of  this  AD  is 
accomplished. 

(ii)  Within  3,000  flight  hours  or  15  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  replace  the  control  rod  with  a 
new  rod  manufactured  June  1983  or  later,  in 
accordance  with  Boeing  Service  Bulletin 
767-57-0021,  Revision  5,  dated  June  15, 
1995.  Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
repetitive  inspection  requirement  of 
paragraph  (a)(2)(i)  of  this  AD. 

(b)  For  airplanes  having  line  number  1 
through  264  inclusive,  and  266  through  273 
inclusive:  Within  the  next  2,500  landings  or 
18  months  after  October  23. 1990  (the 
effective  date  of  AD  90-20-16,  amendment 
39-6726,  whichever  occurs  first,  replace  the 
control  rod  end  and  attach  bolt  with  a  new 
configuration  control  rod  end  and  attach  bolt 
on  each  wing,  in  accordance  with  Boeing 
Service  Bulletin  767-57-0221,  Revision  1, 
dated  September  14, 1989;  Revision  2,  dated 
July  26, 1990;  or  Revision  5.  dated  June  15, 
1995. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattie  A(X3. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  7, 1995. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-30353  Filed  12-12-95;  8:45  am] 
■aUNO  CODC  4t1»-1»-U 
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AOBICV:  Fedoal  Airiatioo 

Administration,  tXpT. 

ACnOM:  Notice  of  pkoposed  mlemakiiig 

(NPRM). 

aUMMMlY:  This  docjumant  proposes  the 
adoption  of  a  new  Airworthiness 
directive  (AO)  that  3s  applicable  to  all 
Boeing  Model  767  |nies  drplanes.  This 
proposal  would  require  inspections  of 
the  components  of  the  leading  edge 
outboard  slat;  replacement  of  the  control 
rod  end,  if  neceraaly:  and  various 
foUow-<m  actions,  "niis  proposal  is 
prompted  by  report  of  skewed  panels 
of  the  outboard  leading  edge  slat  due  to 
eitbm  corrosion  of  the  rotary  actuator, 
cracking  of  the  control  rod,  or  inconect 
clearance  of  the  overtravel  stop  of  the 
outboard  leading  edge  slat.  Tb»  actions 
specified  by  the  proposed  AO  are 
intended  to  prevent  such  conditions, 
which  could  result  in  reduced 
controllability  of  the  airplane  and 
damage  to  or  cracking  of  the  leading 
edge  slats  or  the  fi:^  leading  edge  of 
the  wing. 

DATES:  Comments  Viust  be  received  by 
January  24. 1996. 
AOOnssacS:  Submit  ccmunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attoition:  Rules  Ded»t  No.  95-44M- 
244-AD.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9;a.m.  and  3  p.m., 
Mcmday  through  Ffiday.  except  Federal 
holidays. 

This  informationt  may  be  examined  at 
the  FAA.  Tnmspoit  Airplane 
Directorate,  1601  Und  Avenue  SW., 
Renton,  Washington. 
FON  RlimCR  INFORiUTION  CONTACT: 
Kristin  Larson,  Aenospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
1303.  FAA,  SeattleJAircraft  Certification 
OfBce,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  telephone  (206)  227-1760; 
&x  (206)  227-1181.  - 

SUPPLEMENTARY  tNTORMATION: 

Comments  Invited  { 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoasd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Cemmimications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AJl  communications 


received  on  or  befora  the  closing  date 
for  commoits.  specified  above,  will  be 
considered  before  taking  acdon  on  the 
proposed  rule.  The  proposak  contained 
in  this  notice  may  be  changed  in  light 
oi  the  ccHuments  received. 

Commmts  are  qjecifically  invited  on 
the  overall  regulatory,  economic, 
mvironmental,  end  enogy  aspects  of 
the  proposed  rule.  All  comments 
submitted  %viU  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  posons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
subndtted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  followring 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-244-AD."  The 
postcard  wiU  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-244-AD,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056. 

Olscnasimi 

The  FAA  has  received  reports  of 
skewed  panels  of  the  outboard  leading 
edge  slat  on  several  Boeing  Model  767 
series  airplanes.  Investigation  revealed 
that  the  cause  of  the  skewed  panels  is 
attributed  to  either  corrosion  of  the 
rotary  actuator,  cracking  of  the  control 
rod,  or  incorrect  clearance  of  the 
overtravel  stop  of  the  outboud  leading 
edge  slat.  Tliese  conditions,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  reduced 
controllability  of  the  airplane  and 
damage  to  or  cracking  of  the  leading 
edge  slats  ot  the  fixed  leading  edge  of 
the  wing. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  FAA  has  determined 
that  an  airworthiness  directive  (AD)  is 
warranted  to  require  the  following 
inspections  and  follow-on  actions  of  the 
affected  airplanes.  These  actions  are 
necessary  in  ordw  to  ensure  that  the 
unsafe  condition  is  corrected,  and  to 
provide  an  acceptable  level  of  safety: 

1.  A  visual  inspection  to  verify  proper 
clearance  of  the  overtravel  stop; 

2.  Adjustment  of  the  stop  clearance, 
and  replacement  of  the  rotary  actxiator 
and  adjacent  o&et  gearbox,  if  necessary; 


3.  Repetitive  visual  inspections  to 
detect  external  signs  of  intenud 
corrosion  of  the  rotary  actuator  of  the 
outboard  leading  ectee  slat; 

4.  Replacement  ofa  certain  eariier 
model  rotary  actuator  with  a  certain 
later  model  rotary  actuator,  for  certain 
airplanes; 

5.  Visual  in8pection(s)  to  verify' 
proper  installation  of  die  control  rods  of 
the  outboard  leading  edge  slats;  and 

6.  Tightening  of  the  bolts  or  tnntiilHiig 
a  new  lockwire,  if  any  bolt  is  loose  or 
any  lockwire  is  tnlmring 

This  proposed  AD  would  require  that 
these  actions  be  accomplished  at 
specific  times  and  in  accordance  with 
the  procedures  specified  in  the  Boeing 
767  Airplane  Maintenance  Manual 
(AMM).  Ch^ter  27-81-20. 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  that  is  the  subject 
of  this  AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

There  are  approximately  612  Model 
767  series  airplanes  of  the  affected 
design  in  the  wmldwide  fleet.  TheTAA 
estimates  that  213  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  14  woric  houre  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  wori^  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$178,920,  or  $840  per  airplane,  per 
inspection  cycle. 

Ine  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
betweien  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufBdent 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
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promulgated,  %vill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: " 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  nevv  airworthiness 
directive: 

Boeing:  Docket  95-NM-244-AD. 

Applicability:  All  Model  767  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  fitim  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllabSlity  of  the 
airplane  and  damage  to  or  cracking  of  the 
leading  edge  slats  or  the  fixed  leading  edge 
of  the  wing,  accomplish  the  following: 

(a)  Within  500  hours  time-in-service  after 
the  efiective  date  of  this  AD,  unless 
previously  accomplished  within  the  last 
3,000  hours  time-in-service  prior  to  the 
effective  date  of  this  AD:  Perform  a  visual 


inspection  to  verify  proper  clearance  of  the 
overtravel  stop,  in  accwdance  with  the 
Boeing  767  Airplane  Maintenance  Manual 
(AMM).  Chapter  27-81-20. 

(1)  If  proper  clearance  exists,  repeat  the 
inspection  for  proper  clearance  thereafter  at 
intervab  not  to  exceed  6,000  hours  time-in- 
service  or  18  months,  whichever  occurs  later. 

(2)  If  clearance  exists,  but  is  incorrect,  at 
the  next  convenient  maintenance  interval, 
but  no  later  than  500  flight  hours  after 
accomplishment  of  the  inspection,  adjust  the 
stop  clearance  for  the  slats  in  accordance 
with  the  AMM.  Repeat  the  inspection  for 
propter  clearance  thereafter  at  intervals  not  to 
exceed  6,000  hours  time-in-service  or  18 
months,  whichever  occurs  later. 

(3)  If  no  clearance  exists  (i.e.,  stop  contact), 
prior  to  further  flight,  adjust  the  stop 
clearance  for  the  slats  in  accordance  with  the 
AMM.  Aher  the  adjustment,  within  3,000 
hours  time-in-service  or  1,500  flight  cycles 
after  accomplishing  the  inspection  required 
by  paragraph  (a)  of  this  AD,  whichever 
occurs  later,  replace  the  rotary  actuator  and 
adjacent  offset  gearbox  in  accordance  with 
the  AMM.  After  replacement,  repeat  the 
inspection  for  proper  clearance  at  intervals 
not  to  exceed  6,000  hours  time-in-service  or 
18  months,  whichever  occurs  later. 

(b)  Within  500  hours  time-in-service  after 
the  effsctive  date  of  this  AD,  unless 
previously  accomplished  within  the  last 
3,000  hours  time-in-service  prior  to  the 
effective  date  of  this  AD,  perform  a  visual 
inspection  to  detect  external  signs  of  internal 
corrosion  of  the  rotary  actuator  of  the 
outboard  leading  edge  slat,  in  accordance 
with  the  Boeing  767  Airplane  Maintenance 
Manual  (AMM),  Chapter  27-81-20. 

\l)  If  no  sign  of  internal  corrosion  is 
detected,  accomplish  paragraph  (b)(l)(i)  or 
(b)(l)(ii)  of  this  AD,  as  applicable. 

(i)  For  airplanes  on  which  a  rotary  actuator 
having  part  number  (P/N)  256T2 120-3  or 
earlier  is  installed:  Within  4,000  flight  hours 
after  the  effective  date  of  this  AD,  replace 
that  rotary  actuator  with  a  new  rotary 
actuator  having  P/N  256T2120-5  or  later. 
After  replacement,  repeat  the  inspection  of 
the  rotary  actuator  at  intervals  not  to  exceed 
6,000  flight  hours  or  18  months,  whichever 
occurs  later.     . 

(ii)  For  airplanes  on  which  a  rotary 
actuator  having  P/N  256T2120-5  or  later  is 
installed:  Repeat  the  inspection  of  the  rotary 
actuator  thereafter  at  intervals  not  to  exceed 
6,000  flight  hours  or  18  months,  whichever 
occurs  later. 

(2)  If  any  sign  of  internal  corrosion  is 
detected,  accomplish  paragraph  (b)(2](i)  or 
(b)(2)(ii)  of  this  AD,  as  applicable. 

(i)  For  airplanes  on  which  a  rotary  actuator 
having  part  number  (P/N)  256T2120-3  or 
earlier  is  installed:  Within  4,000  flight  hours 
after  the  effective  date  of  this  AD,  replace 
that  rotary  actuator  with  a  new  rotary 
actuator  having  P/N  256T2120-5  or  later. 
After  replacement,  repeat  the  inspection  of 
the  rotary  actuator  at  intervals  not  to  exceed 
6,000  flight  hours  or  18  months,  whichever 
occurs  later. 

(ii)  For  airplanes  on  which  a  rotary 
actuator  having  P/N  256T2120-5  or  later  is 
installed:  Within  6,000  flight  hours  or  18 
months  after  accomplishing  the  initial 


inspection  required  by  paragraph  (b)  of  this 
AD,  replace  that  rotary  actuator  with  a  new 
rotary  actuator  having  P/N  256T2120-5  or 
later.  After  replacement,  repeat  the 
inspection  required  of  the  rotary  actuator  at 
intervals  not  to  exceed  6,000  flight  hours  or 
18  montlis,  whichever  occurs  later. 

(c)  Within  500  hours  time-in-service  after 
the  effiactive  date  of  this  AD,  unless 
previously  accomplished  within  the  last 
3,000  hours  time-in-service  prior  to  the 
effective  date  of  this  AD,  perform  a  visual 
inspection  to  verify  proper  installation 
(including  loose  bolts  and  missing  lockwires] 
of  the  control  rods  of  the  outboard  leading 
edge  slats.  In  accordance  with  the  Boeing  767 
Airplane  Maintenance  Manual  (AMM), 
Chapter  27-81-20. 

(1)  If  all  control  rods  are  installed  properly, 
repeat  the  inspection  to  verify  proper 
installation  thereafter  at  intervals  not  to 
exceed  6,000  flight  hour^  or  18  months, 
whichever  occurs  later. 

(2)  If  any  bolt  is  loose  or  any  lockwire 
missing,  prior  to  further  flight,  tighten  the 
bolt  or  install  a  new  lockwire,  in  accordance 
with  the  AMM.  Repeat  the  inspection  to 
verify  proper  installation  thereafter  at 
intervals  not  to  exceed  6,000  flight  hours  or 
18  months,  whichever  occurs  later. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  OfBce  (ACO),  FAA,^ 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattie  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  7, 1995. 

Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  95-30354  Filed  12-12-95;  8:45  am] 

BILLING  CODE  M10-19-U 


14  CFR  Part  71 

[Airspace  Docket  No.  95-nAQL-20] 

Establisttment  of  Class  E  Airspace; 
Bigforic.  MN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SliMMARY:  This  notice  proposes  to 
establish  Class  E5  airspace  at  Bigfork 
Municipal  Airport,  Bigfork,  MN,  to 
accommodate  a  Nondirecticmal  Radio 
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:  (Nin)  to  M^ve  Runway  15. 
Cootndled  aixspace  extending  up«vaid 
bom  700  to  1200  fiapt  above  ground 
level  (AGL)  is  need^  for  aiicraft 
exemting  the  ai^r^ach.  The  intended 
effBCt  of  diis  pit^oSal  is  to  provide 
wyegatlop  of  aiicnft  using  instrument 
aiqproedi  prooeduies  in  instrument 
ooDiBtions  from  other  aircraft  operating 
in  visual  weather  cenditions. 
DATES:  Cnmiwits  itiust  be  received  an 
or  befote  Fefanuoy  29. 1996. 
AOONEMEt:  Send  cemments  on  the 
pn^Xisal  in  triplicaie  to:  Federal 
Aviation  Atfaninistqition.  Office  of  the 
Assistut  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  95-Aa4-20. 2300  East 
Devon  Avenue.  DeslPlaiiws,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assiirtant  Chief 
Counsel,  Federal  Aviation 
Administration,  23#0  East  Devon 
Avenue.  Des  Plaines.  JlUnois.  An 
infonnal  dodcet  ms^  also  be  examined 
during  normal  busilMSs  hours  at  the  Air 
Traffic  Division.  SyMem  Management 
Branch.  Federal  Aviation 
Administration.  23^  East  Devcm 
Avenue.  Des  Plaines,  nhnois. 
FOR  fVfmCfl  MTOfMlATION  OONTACT: 
Eleanor  ).  Williams;  Air  Traffic  Division. 
System  Managemeitt  Branch.  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devrai  Avenue^  Des  Plaines.  Illinois 
60018,  telephone  (708)  294-7568. 


Interested  partiesiare  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
at  arguments  as  they  may  desire. 
Comments  that  protide  the  factiud  basis 
supporting  the  vieWs  and  suggestions    ' 
presented  are  partidularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  preposal.  Comments 
are  gmecifically  inv^ed  on  the  overall 
regulatory,  aertmautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conmiunications  should  identify  the 
airspace  docket  numbeer  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  CommiBnters  wishing  the 
FAA  to  acknowledge  receipt  of  th^ 
comments  on  this  nptioe  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  op  which  the 
following  statnnent  is  made: 
"Comments  to  Air^Mce  Docket  No.  95- 
AGL-2e."  The  posttard  will  be  date/ 
time  stamped  and  returned  to  the 
oranmenter.  All  coitununications 
received  on  or  before  the  specified 
closing  date  for  coiements  will  be 
omsideied  before  taking  action  on  the 


proposed  rule.  The  proposal  ocmtained 
in  tids  notice  may  be  changed  in  li^t 
of  comments  received.  All  oranments 
submitted  will  be  available  far 
examinatiim  in  the  Ihdes  Docket.  FAA. 
Great  Lakes  Region.  Office  of  the 
Asdstant  Oiief  Counsel.  2300  East 
Devcm  Avraiue.  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
cranments.  A  report  summarizing  eedi 
substsntive  public  contact  with  FAA 
personnel  concemed  with  this 
rulemaking  will  be  filed  in  the  docket 

AvailaMlityefNPlM*s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (hOHlM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  oi 
Public  AOiis.  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independegace 
Avenue,  S.W.,  Washington.  DC  20591. 
or  by  calling  (202)  267-3484. 
Communicatians  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  fiituie  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  wdiicfa  describes  the  application 
procedure. 

ThePiepesri 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  ClaiM  ES  airspace  at  Bigfork 
Municipal  Airport.  Bigfork.  MN.  to 
accommodate  a  Nondirectional  Radio 
Beacon  (NDB)  to  serve  Runway  15. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  efiect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  firom  othet 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995.  which- 
is  incorporated  by  refarence  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est^lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore  this,  proposed  r^ulation— (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impect  is  so  minimal.  Since  this  is  a 
routine  matter  that  wriU  only  affsct  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  eccmomic  impact 
aa  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  ef  Sn^BCIs  ia  14  CFK  Put  71 

Airspace.  Incorpwatiim  by  refermce. 
Navigation  (air). 


Accordingly,  ptffsuant  to  die 
authority  d^^tod  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFK  part  71)  as  fr^ows: 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


49  U.S.C  ie6(g),  40103, 40113. 
40120:  E.0. 10654. 24  FR  9565. 3  CFR.  1959- 
1903  Comp.,  p.  380;  14  CFR  11.69. 


171.1    [# 

2.  The  incorp<nation  by  refsrence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17. 1995.  and  effective 
September  16. 1995,  is  amended  as 
follows: 

Paragraph  6005    The  Qass  E  airspace  areas 
extending  upward  from  700  ^et  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5  Bigfark.  MN  (New] 

Bigfork  Municipal  Airport,  MN 
(lat.  47«46'44.7"  N.  long.  93»39W).6''  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7-inile  radius 

of  the  Bigfoik  Municipal  Airport. 

•         •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  November 
22, 1996. 

Mannaa  Weeds, 

Acting  Mcmager,  Air  Traffic  Division. 

FR  Doc.  95-30370  Filed  12-12-95;  8:45  am] 

aajJNB  ooes  4tis-is-M 
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COMMODITY  FUTURES  TRADINQ 

17  CFR  Part  t 

Minimum  Financial  Requirementa, 
Prepayment  of  Subordinatad  Debt  and 
Groaa  Collection  of  Exchange-Set 
Margin  for  Omnibua  Accounts 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission) 
proposes  to  amend:  (1)  Rules 
1.17(a)(l)(i)  and  (11)  to  (a)  increase  the 
minimum  required  dollar  amount  of 
adjusted  net  capital  for  futures 
commission  merchants  (FCMs)  from 
$50,000  to  $250,000,  (b)  increase  the 
minimum  required  dollar  amount  of 
adjusted  net  capital  for  introducing 
brokers  (IBs)  from  $20,000  to  $30,000, 
and  (c)  make  the  amoimt  of  adjtisted  net 
capital  required  by  a  registered  futures 
association  for  its  member  FCMs  and 
IBs  an  element  of  the  Commission's 
minimum  financial  requirements  for 
FCMs  and  IBs;  (2)  Rule  1.17(h)(2)(vii) 
with  respect  to  the  procedure  to  c^tain 
approval  for  prepayment  of 
subordinated  debt;  and  (3)  Rule  1.58, 
which  governs  gross  collection  of 
exchange-set  margins  for  omnibus 
accounts,  to  make  it  applicable  to 
omnibus  accounts  carried  by  FCMs  for 
foreign  brokers.  The  Commission 
believes  that  these  amendments  will 
conform  the  Commission's  rules  with 
those  of  industry  self-regulatory 
oiganlzatlons  (SROs)  and  therefore 
should  not  require  changes  in  the 
operations  of  most  firms. 
DATES:  Comments  on  the  proposed 
amendments  must  be  received  on  or 
before  January  12, 1996. 
ADDRESSES:  Comments  should  be  sent  to 
Jean  A.  Webb,  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
NW,  Washington,  DC  20581.  Please  refer 
to  "Financial  Rule  Amendments." 
FOR  FURTICR  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  1155  21st  Street,  NW. 
Washington,  DC  20581.  Telephone: 
(202) 418-5439. 

SUPPLEMENTARY  INFORMATION: 

I.  Minimum  Financial  Requirements 

A.  Minimum  Financial  Requirements  for 
FCMs 

Rule  1.17(a)(l)(i)  requires  FCMs  to 
maintain  adjusted  net  capital  equal  to  or 


in  excess  of  the  greatest  (rf:  (1)  $50,000, 
(2)  four  percent  of  the  sum  of  the 
amoimt  of  hmds  required  to  be 
segregated  under  Section  4d(2)  of  the 
Commodity  Exchange  Act  (Act)  *U.e.,  for 
trading  in  U.S.  markets)  and  the  amoimt 
of  funds  required  to  be  set  aside  under 
Commission  Rule  30.7  ^  for  customere 
trading  foreign  markets  (referred  to  as 
the  "secured  amount");  or  (3)  if  an  FCM 
is  also  registered  as  a  securities  broker- 
dealer,  the  amount  of  net  capital 
required  by  the  Securities  and  Exchange 
Commission  (SEC).3  The  $50,000 
minimum  dollar  requirement  was 
established  in  1978  *and  has  remained 
unchanged.  On  August  27, 1990.  the 
Commission  approved  amendments  to 
Rule  201  of  the  Chicago  Board  of  Trade 
(CBT)  and  Section  1  of  NFA's  Financial 
Requirements  increasing  their 
respective  FCM  members'  minimum 
adjusted  net  capital  requirement  to 
$250,000.3  The  NFA  proposed  the 
minimum  adjusted  net  capital  increase 
based  upon  the  growth  In  trading 
volume  In  the  industry ,*the  increase  In 
segregated  funds  per  PCM ''and  the 
decrease  in  the  value  of  the  dollar  that 


'  7  U.S.C.  6d(2)  (1994). 

M7  CFR  30.7  (1995). 

'CommiMion  Rule  170.15  mandatei  that  each 
person  required  to  register  as  an  FCM  become  and 
remain  a  member  of  a  futures  association  which 
provides  for  the  membership  therein  of  such  FCM 
unless  there  is  no  registered  futures  association. 
National  Futures  Association  (NFA)  is  the  only 
registered  futures  association.  It  has  an  FCM 
membership  category  and  virtually  all  FCMs  are 
NFA  membiBrs.  However,  there  are  approximately 
90  firms  registered  as  FCMs  (out  of  a  total  of 
approximately  260)  that  do  not  handle  customer 
funds  and  therefore  are  not  required  to  register  as 
FCMs.  Accordingly,  these  firms  are  not  required  to 
be  NFA  members  pursuant  to  Commission  Rule 
170.15  but  almost  all  of  them  are  NFA  members 
anyway.  However,  there  still  are  approximately  ten 
registered  FCMs  that  are  not  members  of  any  SRO 
and  thus  have  a  current  minimum  dollar  adjusted 
net  capital  requirement  of  5100,000  under 
Commission  Rule  1.17(a)(l)(i)(A).  Since  such  a 
small  number  of  Tirms  are  in  this  category,  for  ease 
of  discussion  we  shall  assume  that  all  registered 
FCMs  currently  have  a  minimum  dollar 
requirement  of  adjusted  net  capital  of  S50,000 
under  Commission  rules. 

4  See  43  FR  39956  (September  8, 1978). 

'  On  November  24. 1992,  the  SEC  also  adopted 
rule  amendments  to  raise  its  minimum  net  capital 
requirement  for  securities  broker-dealers  holding 
customer  funds,  which  had  been  525,000,  to 
5250,000  in  stages.  The  requirement  increased  to 
5100,000  effective  July  1, 1993, 5175.000  effective 
January  1.  1094  and  to  the  current  level  of  5250,000 
effective  July  1,  1994.  See  57  FR  56973,  56990  (Dec. 
2. 1992);  17  CFR  §  240.15c3-le(a)(1995). 

'This  trend  has  continued.  In  fiscal  year  1990, 
334.2  million  futures  and  option  contracts  were 
traded  on  U.S.  contract  markets,  and  that  number 
increased  more  than  50  percent  ha -the  last  five  years 
to  approximately  504.8  million  in  fiscal  year  1995. 

''In  NFA's  1990  submission,  it  noted  that  the 
average  amount  of  funds  in  segregation  at  each  FCM 
mote  than  tripled  from  1980  to  1985,  increasing 
from  58.7  million  to  528.5  million.  That  amount 
more  than  tripled  again  in  the  last  ten  years  and 
now  exceeds  5100  million. 


had  occurred  since  1978.  The 
Commission  approved  these 
amendments  to  provide  FCM  customers 
with  the  same  degree  of  protection  that 
was  provided  by  the  $50,000  minimum 
adjusted  net  capital  requirement  when  it 
was  originally  adopted  in  1978. 

Purauant  to  paragraph  (a)(2)  of 
Commission  Rule  1.17,  the 
Commission's  minimum  financial 
requirements  are  not  applicable  to  a 
registrant  that  is  a  member  of  an  SRO 
and  that  conforms  to  the  minimum 
financial  standards  set  by  such  SRO.  As 
noted  above,  all  persons  required  to 
register  as  FCMs  are  required  to  be  NFA 
members  und^  Commission  Rule 
170.15.  Consequently,  when  the  Com- 
mission approved  NFA's  amendment  of 
the  minimum  dollar  amount  of  adjusted 
net  capital  required  of  its  member  FCMs 
in  1990,  the  Commission  effectively 
raised  the  dollar  level  of  minimum 
adjusted  net  capital  for  all  FCMs  to 
$250,000. 

The  (Commission  nonetheless  believes 
that  raising  the  required  minimum 
dollar  amoimt  of  adjusted  net  capital  for 
FCMs  under  (Dommlssion  Rule  1.17  to 
that  required  by  NFA  and  CBT  for  their 
members  is  necessary  and  appropriate 
for  the  following  reasons.  Section 
8c(a)(l)  of  the  Act,  7  U.S.C.  12c(a)(l) 
(1994),  authorizes  the  Commission  to 
discipline  a  member  of  an  exchange  in 
accordance  with  the  rules  of  that 
exchange  if  the  exchange  fails  to  do  so. 
Section  17(1)(1)  of  the  Act.  7  U.S.C. 
21(1)(1)  (1994),  authorizes  the 
Commission  to  suspend  a  registered 
futures  association  that  has  failed  to 
enforce  compliance  with  its  own  rules. 
However,  the  Commission  does  not 
have  the  authority  to  discipline  an 
exchange  member  for  violation  of  an 
exchange  rule  in  the  absence  of  the 
exchange's  failure  to  act,  or  to  enforce 
comphance  with  a  registered  futures 
association's  own  rule  upon  a  member 
thereof.  This  limitation  upon  the 
Commission's  enforcement  remedies  in 
the  context  of  SRO  rules  does  not,  of 
course,  exist  in  the  context  of  violations 
of  the  Act  or  Commission  regulations. 
Section  6c  of  the  Act.  7  U.S.C.  13a-l 
(1994),  authorizes  the  Commission, 
whenever  it  appears  that  a  person  has 
engaged,  is  engaging,  or  is  about  to 
engage  in  any  act  or  practice 
constituting  a  violation  of  any  provision 
of  the  Act  or  any  rule  or  regulation 
thereunder,  to  bring  an  action  to  enjoin 
such  act  or  practice,  or  to  enforce 
comphance  with  the  Act  or  any  rule  or 
regulation  thereunder. 

The  proposed  amendment  to  Rule 
1.17(a)(l)(i){A)  thus  would  permit  the 
Commission  to  use  its  authority  under 
Section  6c  of  the  Act  to  enforce 
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complianoe  with  wbat  ia  efibctively,  fat 
th«  naacms  diKtiiiSd  above,  the  cunent 
minimum  adjusted  nat  c^pitd 
requireoMnt  appUcible  to  FCMs  with 
the  boDefit  of  all  of  the  lemedies 
availaUe  to  it  under  the  Act  for  the 
enforcement  of  con^pliance  with  any 
provisian  of  the  Act  and  any  rule 
promulgated  theroiiuder.  In  addition. 
thiu  amendment  wduld  hannonize  the 
Commiasion's  m<n<t"""*  dollar 
requirement  for  FCMs  with  the 
prevailing  standards  established  by  NFA 
rules  and  support  the  objective  of 
assuring  that  FCMs  {have  a  substantial 
base  ^Uquid  capital  from  i^iich  to 
meet  their  oblig^iolis  to  customers,  an 
objective  for  whidi  an  increesed 
requirement  appears  appropriate  given 
the  increaae  in  the  amount  of  funds  held 
by  FCMs  and  the  change  in  the  value  of 
the  dollar  since  197B. 

The  Commission  believes  it  is 
necessary  to  clarify  its  authority  to 
require  the  transfer  of  positions  at  such 
time  as  a  firm  is  no  IcHigsr  in 
compliance  %vith  the  NFA  rule.  The 
Commission  further  believes  that  a  base 
mjnimiim  adjusted  iiet  capital 
requirement  of  S25f  .000  is  now 
essential  to  {wovidit^  both  an  adequate 
stake  in  doing  busitess  in  accordance 
with  Commission  rules  and  otherwise  to 
provide  a  cushion  Sufficient  with 
applicable  haircuts  «nd  segregation  of 
customer  fimds  to  permit  the 
Commission  to  act  In  an  emergency. 
The  Commission  also  believes  that  the 
rule  amendment  is  tiecessary  to 
eliminate  any  confusion  that  may  have 
existed  as  to  whether  the  Commission 
could  take  action  v4iere  an  FCM's 
adjusted  net  capital  is  below  $250,000 
yet  still  exceeds  $5f  .000. 

Aoondingly.  the  Commission  is 
proposing  to  amend  Rule  1.17(aHl)(i)(A) 
to  increaae  the  minimum  dollar  amount 
of  adjusted  net  capital  for  FCMs  to 
$250,000.*  In  light  «f  the  amount  of  the 
propoeed  increase  snd  the  fact  that, 
unlike  the  situatiaii  in  1978,  very  isw 
FCMs  are  not  members  of  any  SRO  and 
that  those  few  FCMs  in  that  categofy 
cannot  handle  customw  funds,  ti^e 
Ccmunissian  sees  no  need  to  fnaintnin  a 
higher  dollar  amount  of  required 
adjusted  net  capital  for  an  FCM  that  is 
not  a  member  of  ai^  SRO.  In  any  event. 


•Tha  Conmiiasion  bail^vM,  for  tha  iWMW* 
diacuMad  akxm,  that  antincnaaa  bom  $50,000  to 
S29O,00O  U  nacaaaacy  and  that  it  U  unaacaaaaiy  to 
phaaa  thia  in  ovar  tima  at  tha  SEC  did  in  that  moat 
flnna  aJraady  maat  tha  twA  wquifMant  Tba 
Cnmnriaaton  alao  notaa  t>at  whan  it  adopted  tha 
cunant  SSOXOO  standard  in  1S78,  that  waa  alao  a 
fiva-foid.  ooa.atap  inwasaa  in  tha  axiating  atandard 
of  SICOOO  of  working  ca|>ital  originaUy  adoptad  by 
tha  Cnwimiaaion'a  pradataaaor  agaocy,  tha 
Cnmmnrttty  Rxriianga  Aathority,  aHactlTa  Matdi 
17.  tsea.  34  FR  999  Qan^  IS.  1999). 


such  FQ^  would  have  an  increaae  in 
their  adjusted  net  capital  requirement 
from  the  current  $100,000  to  the 
proposed  $250,000  that  would  apply  to 
all  FCMs. 

The  Commission  further  notes  that 
several  provisions  of  the  Commission's 
minimum  financial  rulss  far  FCMs.  as 
well  ss  one  provision  of  the  financial 
eurly  warning  qrstem.  contain  crass- 
refiarances  to  Rule  1.17(aKl)(i)(A). 
Certain  actions  are  restricted  or  required 
if  the  specified  levels  of  adjusted  net 
capital,  whidi  in  all  cases  exceed  100 
percent  of  the  minimum  dollar  amount, 
are  breached.  These  include  Rule 
1.17(e)(l)(i)  (restricting  the  withdrawals 
of  equity  capital  as  Mrell  as  the  following 
paragraphs  of  Rule  1.17  concerning 
subordinAted  debt:  paragraph 
(h)(2)(vi)(C)(l)  (restricting  Uie  parties  to 
a  secured  demand  note  [SDN]  agreement 
from  providing  in  such  agreement  that 
the  unpaid  principal  amount  of  an  STOJ 
can  be  reduced  buow  a  floor  amoimt  if 
the  value  of  collateral  securing  the  SDN 
declines  below  the  unpaid  principal 
amoimt):  paragraphs  (h)(2)(vii)(A)(l) 
and  (B)(1)  (reacting  prepayments  and 
special  prepayments);  (h)(2)(viii)(A)(l) 
(requiring  suspension  of  repayment): 
(h)(3)(ii)(A)  (requiring  notice  of  maturity 
or  accelerated  maturity):  and  (h)(3)(v)(A) 
(restricting  use  of  temporary 
subordinations).  In  addition.  Rule 
1.12(b)(1)  establishes  the  "early 
warning"  minimum  dollar  level  of 
adjusted  net  capital  as  150  percent  of 
the  minimum  dollar  requirement, 
triggering  notice  and  follow-up 
reporting  requirements  wdien  an  FCM's 
adjusted  net  capital  is  below  that  level. 
Even  though  the  Commission  is  not 
amending  the  provisions  of  Rules  1.12 
and  1.17  that  cross-reference  Rule 
1.17(a)(l)(i)(A).  the  proposed 
amendment  of  the  latter  will  have  a 
corresponding  impact  on  the  various 
FCM  activities  or  obligations  refarred  to 
above.' 

The  Commission  held  a  roimdt^le  on 
capital  on  September  18. 1995  where 
several  issues  were  discussed  pertaining 

to  minimum  finwnrial  requirements. 

One  of  the  issues  discussed  was 
whether  the  second  prong  of  the  current 
requirement,  based  upon  four  percent  of 
the  sum  of  segregated  customer  fimds 
and  the  secured  amount,  should  be 


*  Par  axample.  aquity  capital  withdrawal*  £tom  an 
FCM  currently  cannot  roduce  tha  FCM'a  adjuatad 
oat  capitBl  below  $60,000  (120  parcant  of  the 
minimnm  amount);  if  thaamendnmit  propoaad 
herein  to  Rule  1.17(aNl)(i)(A)  ware  adopted,  equity 
capital  withdrawala  would  not  be  permitted  to 
reduce  the  FCM'a  actuated  net  capital  below 
$300,00a  Similarly,  tba  "early  wamifv"  level  of 
adfuated  net  capital  would  incraeia  from  $75,000  to 
SSTSjno  daapito  the  fact  thtt  Role  1.12(b)(1)  itaalf 
would  not  be  amended. 


amwndad  in  an  effostto  make  an  FCM's 
minimum  adjusted  net  capital 
requirement  reflect  more  closely  the 
ritts  to  an  FCM  caused  by  canying  open 
positions.  The  Ck>mmission  may  addnss 
that  issue  in  a  subsequent  relerae 
following  a  review  oi  empirical  data 
being  develmied  by  the  SROs  but  is  not 
prepared  to  do  so  st  this  time. 

B.  Minimum  Financial  Requirements  for 
IBs 

Rule  1.17  also  reqtdres  introducing 
brokers  (IBs)  ■<>  to  maintain  certain 
prescribed  minimum  amounts  of 
adjusted  net  capital.  Pursuant  to  Rule 
1.17(a)(l)(ii),  each  person  legisteTed  as 
an  IB  must  maintain  adjusted  net  cmital 
equal  to  or  in  excess  of  the  greater  of: 
(A)  $20.(X)0  ($40,000  for  each  person 
registered  as  sn  ffl  vAo  is  not  a  member 
of  an  SRO):  ■>  cv.  (B)  if  the  IB  is  also  a 
securities  broker-dealer,  the  amount  of 
net  capital  required  by  the  SEC 

On  Octob^  6. 1992.  the  Cranmission    - 
approved  NFA  rule  amendments  which, 
among  other  things,  increased  the 
required  mininnim  dollar  amoimt  of 
adjusted  net  capital  for  member  IBs 
frtnn  $20,(XX)  to  $30,(XX).  However,  the 
Ccanmission  did  not  at  that  time  amend 
Commission  Rule  1.17(a)(l)(ii)(A)  to 
conform  to  NFA's  rule  amendment.  The 
Commission  believes  that  since  it  is 
now  proposing  to  raise  the  minimum 
dollar  amount  of  required  adjusted  net 
capital  for  FCMs  as  discussed  above,  it 
is  appropriate  also  to  propose  an 
increase  in  the  required  minimum 
dollar  amount  of  Mljusted  net  capital  for 
IBs.  Accordingly,  the  Commission  is 
proposing  to  amend  Rule 
1.17(a)(lHii)(A)  to  raise  the  minimiun 
dollar  amount  of  required  net  capital  for 
a  registered  IB  to  $30,(X)0.  For  reascms 
similar  to  those  discussed  above 
concerning  FCMs,  the  Commission 
would  eliminate  any  higher  requirement 
for  an  IB  that  is  not  a  member  of  an 
SRO. 


•o  Section  la(14)  of  tba  Act,  7  U.S.C  la(14Xl9»4), 
define*  an  IB  a*  "any  paraon  (except  an  indiTidual 
fi^  elect*  to  be  and  i*  ragiatand  a*  an  a**ociatad 
paraon  of  (an  PCM])  engaged  in  aoUdting  or  in 
eocepting  ocdan  for  tha  puichaae  or  aale  of  any 
commodity  for  future  delivery  on  or  aufajact  to  the 
rule*  of  any  contract  mailcet  who  doea  not  accept 
any  money,  aecnritiaa  or  property  (or  extend  oedit 
in  lieu  dianof)  to  margin,  guarantee,  or  aacuie  any 

tradae  or  contrada  that  raault  or  may  raault 

tharebom."  Commlaaion  Rule  1.3(mm).  17  CPR 
1.3(mm)  (1995),  alao  include*  in  the  definition  of 
an  IB  any  person  required  to  ragiater  a*  tuch  by 
virtue  of  Put  33  of  Uia  Commi**ion'«  nila*.  17  CFR 
Part  33  (1995). 

'■  A*  i*  the  caaa  with  FCM*  di*cu**ad  above, 
virtually  all  raglstered  IBa  are  member*  of  NFA. 
Any  IB  that  I*  regietared  but  not  an  NFA  amaabat 
would  be  precluded  from  intiadudng  cu«tomer 
eccount*  to  an  FCM  and  thua  could  not  act  a*  an 
IB. 
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This  proposed  amendment,  like  the 
proposal  applicable  to  FCIMs,  would 
conform  the  (Commission's  rule  to  the 
general  industry  standard  established  by 
NFA.  Therefore,  there  should  be 
essentially  no  impact  on  the  operations 
of  IBs  as  a  result  of  this  amenchnent.  In 
any  event,  the  proposed  amendment 
would  only  affect  the  minority  of  IBs 
who  raise  their  own  capital.  Those  IBs 
who  have  entered  into  guarantee 
agreements  with  FCMs  would  be 
unafiiacted  by  the  proposed 
amendment.!' 

C.  Conforming  Commission  and 
Registered  Futures  Association  Rules 

The  Commission  also  approved  NFA 
rule  amendments  on  October  6, 1992 
which  provide  that  a  member  IB's 
minimum  adjusted  net  capital 
requirement,  as  well  as  that  of  a  member 
FCl^,  can  be  determined  by  the  number 
of  offices  it  operates  and  the  number  of 
APs  it  sponsors.  13  When  NFA  presented 
these  provisions  to  the  Ck)mmission, 
NFA  stated  that  the  amount  of  the  IB 
minimum  financial  requirement  should 
be  linked  to  the  size  of  an  IB's  operation 
and  that  it  concluded,  after  studying 
several  factors  related  to  an  IB's 
business,  that  the  number  of  offices 
operated  or  APs  sponsored  by  an  IB 
were  the  most  relevant  factors  to  be 
used  in  a  formula  establishing  an  IB's 
minimum  financial  requirement.  NFA 
also  stated  that  an  FCM's  minimum 
financial  requirement  should  parallel 
that  of  an  IB  in  this  regard.  '♦  The 


"Mora  than  two-third*  of  IBs  enter  into 
guarantee  agreements  with  FCMb  in  accordance 
with  Commission  Rules  1.17(a)(2)(ii)  and  l.lO(j)  in 
lieu  of  raising  their  own  capital. 

■3  Section  9  of  NFA's  Financial  Requiraments  is 
entitled  "Introducing  Broker  Financial 
Requirements"  and  provides  as  follows: 

Each  Member  IB,  except  an  IB  operating  pursuant 
to  a  guarantee  agreement  which  aieets  the 
requirements  set  forth  in  CFTC  Regulation  l.lO(j), 
must  maintain  "Adjusted  Net  Capital"  (as  defined 
in  Schedule  A  hereto)  equal  to  or  in  excess  of  the 
greatest  of: 

(i)  S30.000;  or. 

(ii)  S6,000  per  office  operated  by  the  IB  (including 
the  main  office);  or, 

(iii)  $3,000  for  each  AP  sponsored  by  the  IB;  or 

(iv)  (for  securities  brokers  and  dealers),  the 
amount  of  net  capital  required  by  Rule  lSc3-l(a)  of 
the  Securities  and  Exchange  Commission  (17  CFR 
240.15c3-l(a)). 

The  corresponding  provision  for  an  FCM  with 
respect  to  offices  and  APs  is  based  upon  "Se.OOO 
for  each  remote  location  operated  (i.e.,  proprietary 
branch  offices,  main  office  of  each  guaranteed  IB 
and  branch  offices  of  each  guaranteed  IB);  or, 
$3,000  for  each  AP  sponsored  (including  APs 
sponsored  by  guaranteed  IBs)."  Section  1  of  NFA's 
Financial  Requirements. 

■'According  to  discussions  with  NFA  staff,  there 
are  currently  less  than  ten  FCMs  and  less  than  ten 
IBs  whose  minimum  financial  requirement  is  besed 
upon  tlie  number  of  offices  operated  or  APs 
sponsored.  As  of  September  30,  1995.  of  the 
registered  IBs,  1,080  operated  pursuant  to  guarantee 


Ckimmission  beUeves  that  it  should 
incorporate  the  NFA  standards 
concerning  the  number  of  offices  or  APs 
sponsored  into  the  minimiun  financial 
requirements  for  FC^Ms  and  IBs  in  Rule 
1.17,  and  eliminate  the  necessity  to 
amend  Rule  1.17  each  time  NFA 
amends  its  minimum  financial 
requirements  in  order  to  avoid  a 
recurrence  of  the  current  situation 
where  NFA's  minimimi  dollar  amoimt 
of  adjusted  net  capital  for  an  FCM  is 
$250,000  and  the  Ckimmission's 
minimum  is  $50,000.  Therefore,  the 
Commission  is  proposing  to  redesignate 
paragraphs  (a)(l)(i)(C)  and  (a)(l)(ii)(B)  as 
paragraphs  (a)(l)(i)(D)  and  (a)(l)(ii)(C), 
respectively,  of  Rule  1.17,  and  to  add 
new  paragraphs  (a)(l)(i)(C)  and 
(a)(l)(ii)(B)  that  would  provide  that  "the 
amount  of  adjusted  net  capital  required 
by  a  registered  futures  association  of 
which  it  is  a  member"  is  an  element  of 
the  Commission's  minimum  financial 
requirement  for  FCMs  and  IBs.  The 
Commission  is  also  proposing 
conforming  amendments  to  the  early 
warning  level  of  adjusted  net  capital  for 
FC!Ms,"  the  restriction  on  withdrawals 
of  equity  capital  and  the  various 
provisions  of  Rule  1.17(h)  discussed 
above  concerning  subordinated  debt." 

n.  Prepayment  of  Subordinated  Debt 

For  purposes  of  computing  net 
capital,  debt  covered  by  "satisfactory 
subordinated  agreements"  can  be 
excluded  from  liabilities.'''  Rule 
1.17(h)(2)(vii)(A)  generally  prohibits  any 
prepayment  of  subordinated  debt  for 
one  year  following  the  date  upon  which 
the  governing  subordination  agreement 
became  effective.  However,  Rule 
1.17(h)(2)(vii)(B)  permits  special 
prepayment  of  subordinated  debt  at  any 
time  (even  during  the  first  year) 


agreements  with  an  FCM  and  388  were  raising  their 
own  capital 

"  See  proposed  new  paragraph  (b)(3)  of  Rule  1.12, 
which  is  based  upon  150%  of  the  smount  of 
adjusted  net  capital  required  by  a  registered  futures 
association,  and  is  proportional  to  the  other 
elements  of  Rule  1.12(b). 

■*  See  the  following  proposed  new  Rule 
1.17(e)(l)(iii)  and  the  proposed  new  paragraphs  of 
Rule  1.17:  (hM2)(vi)(C)(3)  (restricting  reductions  in 
unpaid  principal  amount  of  an  SDN); 
(h}(2)(vji)(A)(3)  (restricting  prepayments); 
(h)(2)(vii)(B)(J)  (restricting  special  prepayments); 
(h)(2)(viii)(A)(d)  (requiring  suspension  of 
repayment);  (h)(3)(ii)(C)  (requiring  notice  of 
maturity  or  accelerated  maturity);  and  (hH3)(vHC) 
(restricting  use  of  temporary  subordinations).  The 
levels  of  adjusted  net  capital  set  forth  in  the 
proposed  new  piaragraphs  of  Rule  1.17  are  120 
percent  of  the  registered  futures  association's 
minimum  amount,  except  for  the  provision 
concerning  special  prepayment  which  would  i>e 
200  percent  These  percentages  correspond  to  the 
current  levels  in  those  rules  that  are  based  upon  the 
minimum  dollar  amount. 

*'' See  Commission  Rule  1.17(h)  for  a  definition  of 
tha  term  "satisfactory  subordination  agreement". 


IHt)vided  that,  after  giving  effect  thereto, 
the  applicant's  or  registrant's  adjusted 
net  capital  does  not  fall  below  certain 
amounts  prescribed  in  the  rule,  which 
are  approximately  one  and  one-half 
times  the  amounts  of  capital  required 
for  a  normal  prepmyment.  In  addition, 
no  prepayment  and  no  special 
prepayment  may  occur  unless  the 
registrant  has  obtained  written  approval 
of  its  designated  self-regulatory 
organization  (DSRO),  if  any,  and  the 
(Dommission.i^ 

On  September  10, 1985,  the 
Commission's  Division  of  Trading  and 
Markets  (Division)  advised  all  registered 
IBs,  FCMs  and  SROs  of  its  intention  to 
recommend  to  the  (Dommission  that 
Rule  1.17(h)(2)(vii)  be  changed  to 
require  only  the  DSRO's  approval  for 
prepayment  of  subordinated  debt." 
"The  requirement  for  dual  approval  has 
been  in  effect  for  approximately  seven 
years",  the  Division  stated,  "[djuring 
[which]  time,  the  DSROs  have  gained 
greater  famiUarity  regarding 
subordinated  debt  and  *  •   *  have 
demonstrated  *   *   *  an  ability  to  work 
together  in  the  area  of  financial 
surveillance."  This  change  would 
"make  the  treatment  of  prepayment  of 
subordinated  debt  consistent  with  the 
treatment  of  approval  of  new 
subordinated  debt  or  amendments  to 
subordinated  agreements." 

The  Clommission  is  proposing  to 
implement  the  change  contemplated  in 
Interpretative  Letter  No.  85-1 7  by 
amending  Rule  1.17(h)(2)(vii)  to  require 
submission  of  a  request  for  approval  of 
prepayment  of  subordinated  debt  by  a 
registrant  to  the  DSRO  only,  if  tmy,  or 
to  the  Ck)mmission  in  those  rare 
instances  where  the  registrant  is  not  an 
SRO  member.  Dual  approval  by  the 
DSRO  and  the  Commission  would  be 
required,  however,  should  the  requested 
prepajmnent  or  special  prepayment 
result  in  a  reduction  of  20  percent  or 
more  of  the  registrant's  adjusted  net 
capital.  Therefore,  if  a  firm's 
subordinated  debt  amounts  to  25 
percent  of  its  adjusted  net  capital  and 
the  firm  wishes  to  prepay  all  of  it  and 
simultaneously  enter  into  new 
subordinated  debt  arrangements  for  the 
same  amount,  but  at  a  diffierent  maturity 
or  interest  rate,  dual  approval  would  not 
be  required  since  there  would  be  no  net 
effect  on  the  firm's  adjusted  net  capital. 
Similarly,  if  a  firm  wanted  to  convert 
subordinated  debt  to  paid-inK:apital, 
dual  approval  would  not  be  required  so 


'■An  applicant  for  registration  must  obtain  prior 
written  apprtnral  of  I^IFA. 

'♦CFTC  InterpreUtive  Letter  Na  85-17.  (1964- 
1986  Transfer  Binder]  Comm.  Put  L  Rep.  (CCH) 
122.738  (SepL  10,  1985). 
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long  as  such  conversitm  did  not  result 
in  a  reduction  of  20  p^ioent  or  more  of 
the  firm's  adjusted  net  capital. 


m.  GroM  CrikctkNi  4f  Exchange-Sat 
Margins 

Pursuant  to  Ckunmilsicm  Rule  1.58, 
each  FCM  which  carries  a  commodity 
futures  or  commoditytoption  position 
for  anotho'  FCM  on  ai  omnilms  basis 
must  collect,  and  eacl)  FCM  for  v^ch 
an  omnibus  account  i*  being  carried 
must  deposit,  initial  and  maintenance 
margin  on  each  position  reported  in 
accordance  with  Comtnisston  Rule 
17.(M  at  a  level  no  lest  than  that 
established  for  custoioer  accounts  by  the 
rules  of  the  applicable  contract  maricet 
Rule  1.58  wras  proposed  in  1981  * 
following  the  bankniptcy.of  three  POAs 
who  cleared  trades  s^ely  by  means  of 
omnibus  accounts.  T^e  Commission 
was  coDcemed  that  citstomer  funds 
ware  "being  held  by  Qrms  that,  in 
comparison  to  dearink  FCMs,  generally 
[had]  less  capital  and  [were]  less 
equipped  to  nandle  the  volatility  of  the 
onnmodity  markets".^'  It  is  also  the 
caae,  as  demonstrated  during  the 
collapse  of  Barings  PLC.  that  net 
margining  of  an  omnibus  account  can 
mask  risk  to  the  clearing  member.  Thus, 
the  primary  purposes  of  Rule  1.58  were 
to  "strengthen  the  industry  and  enhance 
custcnner  protection  hy  moving 
segregated  funds  into  the  normally 
better-capitalized  hands  of  a  clearing 
member"  and  to  provide  the 
Commission'and  the  $ROs  with  better 
infonnation  with  respect  to  omnibus 
account8.22 

As  originally  adopted  and  currently. 
Rule  1.58  does  not  apply  to  omnibus 
accounts  carried  by  FCMs  on  behalf  of 
foreign  brokers.^}  On  ^Jovendier  16, 
1988,  the  Division  issued  Financial  and 
Segregation  Interpretation  No.  12  which, 
among  other  things,  requires  FCMs  to 
obtain  an  agreement  from  customers 
who  desire  to  have  fuods  held  oSshore 
wher^>y  such  customers  authorize  the 
subordination  of  their  claims 
attributable  to  funds  held  oSshore  to  the 
claims  of  other  custoqiers  should  the 
FCM  be  placed  in  baiicruptcy  or 
receiverriiip.  Althou^  the  Commission 
is  in  the  process  of  reviewing  this 
Interpretation  from  the  perspective  of 
certain  foreign  currency  deposits  in 
light  of  the  provision)  for  settlement  of 
certain  contracts  traded  on  U.S.  contract 
markets  by  means  of  loreign  currency, 
certain  statements  made  relative  to 


*4«  FR  aaaSi  (Dec  29.  IMU 

°47  FR  21026  (May  17.  1S82). 

°  Naithor  tba  propcwing  mlease  nor  tha  adopting 
raiaaaa  for  RkU  1  JS  (Uacu<t  omnibus  accounts 
caniad  OB  baiialf  of  ioraign  fafokars. 


foreign  location  risk  remain  relevant 
today.  For  example,  in  support  of  this 
Interpretation,  the  Commission 
expressed  its  concern  that  "in  the  event 
of  an  FCM  insolvency,  deposits 
maintained  at  a  foreign  depository 
might  not  be  handled  or  distributed  in 
accordance  with  United  States 
bankruptcy  law"  and  that  "both  the  size 
of  the  pool  of  funds  available  for 
distribution  to  customers  and  the  size  of 
individual  daitny  against  that  pool  may 
vary  from  day-to-day."  The  Commission 
fur^er  stated  that  "to  the  extent  foreign 
domiciled  customers  deposit  [U.S.] 
dollars  in  connection  with  United  States 
futures  or  options,  such  funds  should  be 
held  in  the  United  States"  because  "the 
Commission  perceives  no 
administrative  necessity  for  FCMs  and 
customers  to  incur  the  location  risks 
attendant  to  holding  such  dollar 
deposits  overseas".^  Likewise,  the 
Conunission  is  concerned  that  margin 
deposits  maintained  by  a  foreign  broker 
at  a  foreign  depository  might  become 
imavailable  in  the  event  of  a  bankn^itcy 
of  the  clearing  FCM  due  to  differences 
in  bankruptcy  law  among  jurisdictions 
and  might  be  exposed  to  currency 
fluctuaticHis  during  the  pendency  of  the 
bankruptcy.  In  addition,  the 
Commissifm  has  observed  that  in  times 
of  turbulent  markets,  such  as  occurred 
in  October  1987  and  October  1989, 
accounts  in  the  names  of  owners  with 
foreign  addresses  had  greater  difficulty 
meeting  margin  calls  than  did  domestic 
accoimts,  undoubtedly  to  some  extent 
due  to  time  zone  differences  and 
currency  conversion  logistics.^^  In  this 
context,  the  Commission  has  recognized 
that  foreign  brokers'  omnibus  accoimts 
carried  by  clearing  FCMs  can  have  a 
substantial  impact  on  the  financial 
condition  of  clearing  FCMs.  Further,  as 
a  result  of  the  collapse  of  Barings  PLC 
in  February  1995.  the  Commission's 
concern  has  been  heightened  with 
respect  to  FCMs  having  a  clear  view  of 
the  exposures  in  omnibus  accoimts  and 
the  ability  to  assure  proper  handling 
and  segregation  of  customer  funds. 

In  view  of  the  increasing 
internationalization  of  the  financial 
markets,  and  in  particular  the  increasing 
use  of  foreign  omnibus  accounts,  the 
Commission  believes  that  foreign  broker 
omnibus  accounts  should  be  treated  in 


''See  53  FR  46911  (Nov.  21. 1988),  raprintad  in 
1  Comm.  Fut  U  Rep.  (CCH)  f  7122. 

29  See  Final  CFTC  Staff  Ropott  StocJ:  ihdez 
Futures  and  Cash  Market  Activity— October  1987.  at 
pp.  192-193  (fan.  198S)  (lapriitlad  in  Comm.  Fut. 
L  Rep.  (CCH),  Special  Fteport  No.  321.  Feb.  5,  1988) 
and  Commodity  Future*  Trading  CommiMsion, 
Division  of  Economic  Anafytis.  Report  on  Stock 
Index  Futures  and  Cash  Market  Activity  During 
October  1989  to  the  U.S.  Commodity  Futuret 
Trading  Commission,  at  p.  143  (May  1990). 


the  same  manner  as  (nnnibus  accounts 
carried  for  domestic  FCMs.  Thus,  FCMs 
carrying  foreign  broknr  omnibus 
accoimts  would  hold  a  highw  level  of 
funds,  have  less  capital  expKisure  and  be 
better  able  to  transfer  positions  from 
such  accounts  in  the  event  of  a  financial 
disruption.  Accordingly,  the 
Commission  is  proposing  to  expand  the 
application  of  Rule  1.58  to  include 
foreign  brokers'  omnibus  accounts 
carried  by  FCMs.  As  is  the  case  with  the 
proposed  amendments  to  Rule  1.17 
concerning  the  ininiTniim  amount  of 
adjusted  net  capital  for  FCMs  and  IBs, 
the  Commission  is  essentially  proposing 
to  conform  its  rule  relating  to  collection 
of  margins  for  omnibus  accounts  to  the 
industry  practice  since,  as  a  result  of 
staff  recommendations  in  rule 
enforcement  reviews  and  SRO  rule 
changes,  all  active  U.S.  contract  mari»ts 
other  than  the  New  Yoric  Cotton 
Exchange  and  the  Philadelphia  Board  of 
Trade  require  that  FCMs  collect  margin 
for  omnibus  accoilnts  of  foreign  brokers 
as  well  as  other  domestic  FCMs  on  a 
gross  basis. 

IV.  Odier  Matters 

As  noted  above,  the  Commission  held 
a  roundtable  on  capital  issues  on 
September  18, 1995,  during  which^ 
several  matters  were  discussed. 
Although  the  Commission  is  not 
presenting  any  specific  rule  proposals  at 
this  time  related  to  issues  discussed  at 
the  roundtable,  the  Commission  will  be 
seeking  additional  information 
concerning  certain  of  the  issues 
discussed  with  a  view  towards  possible 
additional  rule  amendments.  These 
issues  would  include  greater 
harmonization  of  the  CFTC/SEC 
financial  requirements  in  several  areas 
such  as  reporting  requirements  and 
cycles,  early  warning  requirements,^ 
risk  assessmentMata  elements  and  the 
debt-equity  ratio  requirements  with 
respect  to  a  firm's  capital.^^  The 


»The  Commission  has  propoaad  amendmants  to 
its  Rule  1.12  to:  (1)  make  paragraph  (g),  which 
requires  the  reporting  of  certain  reductions  in 
adjusted  net  capital,  applicable  to  all  FCMs,  ratliar 
than  just  thoaa  FCMs  subject  to  tlw  risk  assessment 
reporting  requirements  of  Rule  1.15;  (2)  require 
reporting  of  a  margin  call  tliat  exceeds  an  FCM'a 
excesa  adjusted  net  capital  which  remains 
unanswered  by  the  dose  of  business  on  the  day 
following  the  issuance  of  the  call;  and  (3)  require 
repotting  by  an  FCM  whenever  its  excess  adjusted 
net  capital  is  leas  than  six  percent  of  the 
maintenance  margin  required  to  support  proprietary 
and  noncustomer  (xiaitions  carried  t^  tba  FCM.  59 
FR  66822  (Dec.  28, 1994). 

"SEC  Rule  15c3-l(d)  (17  CFR  240.15c3-l(d) 
(1995))  requires  tiiat  at  least  30  percent  of  oi^  of  a 
broker-dealer's  net  capital  consist  of  equity  capital. 
See  Report  of  the  Technical  Committee  of  IOSCO, 
"Capital  Requirements  for  Multinational  Securities 
Finns,"  XV  Annual  Coniisranoa  of  tba  Intamatianal 
Organiiation  of  Securities  Commiaaions  (IOSCO), 
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Commission  is  also  considering  a 
rethinking  of  the  no-action  relief 
provided  to  an  FCM  by  the  Division 
with  respect  to  the  short  options  value 
charge,^  and  the  appropriateness  of  a 
concentration  charge.  Separately,  the 
Commission  has  discussed  with  the 
Joint  Audit  Committee  the  data 
necessary  to  evaluate  any  proposals  for 
a  "risk-based"  standard  as  a  component 
of  the  minimum  adjusted  net  capital 
requirements.  Although  the  Commission 
has  no  specific  proposals  in  any  of  these 
areas  at  this  time,  it  nonetheless  invites 
commenters  to  address  these  matters  if 
they  so  choose. 

V.  Related  Matten 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendments 
proposed  herein  would  affect  FCMs  and 
independent  IBs.  The  Commission  has 
previously  determined  that,  based  upon 
the  fiduciary  nature  of  FCM/customer 
relationships,  as  well  as  the  requirement 
that  FCMs  meet  minimum  financial 
requirements,  FCMs  should  be  excluded 
from  the  definition  of  small  entity.29 

With  respect  to  IBs,  the  Commission 
stated  that  it  is  appropriate  to  evaluate 
within  the  context  of  a  particular  rule 
proposal  whether  some  or  all  IBs  should 
be  considered  to  be  small  entities  and, 
if  so,  to  analyze  the  economic  impact  on 
such  entities  at  that  time.^  The 
proposed  amendment  to  Rule 
1.17(h)(2){vii)  would  generally  reduce 
the  burden  associated  with  the 
procedure  to  obtain  approval  for 
permissive  prepayment  of  subordinated 
debt.  Accordingly,  that  amendment 
should  impose  no  additional 


Santiago.  Chile  1990.  The  general  international 
standard  in  this  connection,  as  recommended  by 
WoiUng  Party  No.  3  of  the  Technical  Committee  of 
IOSCO,  would  also  apply  the  debt-equity 
requirement  to  all  of  a  firm's  capital.  Althsugh  the 
Commission  originally  proposed  a  debt  .equity 
requirement  for  an  FCM  that  would  have  been 
similar  to  that  of  a  broker-dealer  under  SEC  rules 
[see  42  FR  27166,  27177  (May  26. 1977)),  in 
response  to  comments  that  "it  would  be 
inappropriate  to  penalize  a  Tirm  that  maintains 
capital  in  the  form  of  satisfoctory  subordination 
agreements,  which  is  in  excess  of  the  minimum 
required  by  regulations",  the  Commission  revised 
the  required  debt -equity  total  to  which  the  30 
percent  equity  capital  requirement  applies  to  mean 
total  capital  less  the  excess  of  the  FCM's  adjusted 
net  capital,  i.e.,  only  the  required  minimum 
adjusted  net  capital.  See  43  FR  39956,  39965.  39976 
(Sept.  8. 1978). 

^Commission  Rule  1.17(cH5)(iU),  17  CFR 
1.17(c)(5)(iii)  (1995);  CFTC  InterpreUtive  Letter  95- 
65,  (Current  Binder]  Comm.  Fut.  L.  Rep.  (CCH) 
126,495  (July  26, 1995). 

»See 47  FR  18618. 18619  (Apr.  30. 1982). 

»See  48  FR  35248.  35275-78  (Aug.  3. 1983). 


requirements  on  an  independent  IB.  In 
addition,  the  proposed  amendment  to 
the  minimum  adjusted  net  capital 
requirement  for  an  IB  would  conform 
the  Commission's  requirement  to  that  of 
the  NFA  and  therefore  there  should  be 
no  impact  on  an  IB's  financial 
operations.  Thus,  if  adopted,  these 
proposals  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  IBs.  Therefore,  pursuant  to 
Section  3(a)  of  the  RFA,  5  U.S.C.  605(b), 
the  (Chairman  certifies  that  these 
proposed  rule  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1990,  (PRA)  44  U.S.C.  3501  et  seq., 
imposes  certain  requirements  on 
Federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  infonnation  as  de&ied  by  the  PRA. 
While  the  amendments  proposed  herein 
have  no  burden,^'  Rules  1.12, 1.17  and 
1.58  are  parts  of  groups  of  rules  with  the 
following  burdens. 

The  burden  associated  with  the 
collection  required  by  Rules  1.12  and 
1.17  (3038-0024),  including  these 
proposed  amendments,  is  as  follows: 

Average  Burden  Hours  Per  Response: 
1.50. 

Number  of  FCM  Respondents:  165.00. 

Number  of  IB  Respondents:  62.00. 

Frequency  of  Response:  1.00. 

The  burden  associated  with  the 
collection  required  by  Rule  1.58  (3038- 
0026),  including  these  proposed 
amendments,  is  as  follows: 

A.  Reporting 

Average  Burden  Hours  Per  Response: 

0.04. 
Number  of  Respondents:  100.00. 
Frequency  of  Response:  50.00. 

B.  Recordkeeping 

Average  Burden  Hours  Per  Response: 
1.00. 

Number  of  Respondents:  300.00. 

Frequency  of  Response:  1.00. 

Persons  wishing  to  comment  on  the 
estimated  paperwork  burden  associated 
with  these  proposed  rule  amendments 
should  contact  Jeff  Hill,  Office  of 
Management  and  Budget,  Room  3228, 
NEOB,  Washington,  DC  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  Joe  F.  Mink,  CFTC 
Clearance  Officer,  1155  21st  Street, 
N.W.,  Washington,  DC  20581,  (202) 
418-5170. 


"  The  proposed  increase  in  the  dollar  amount  of 
minimum  adjusted  net  capital  for  an  FCM  and  an 
IB  would  necessitate  only  a  change  in  line  item  23E 
of  the  Statement  of  the  Computation  of  Minimum 
Capital  Requirements  on  Form  1-FR-FCM  and  in 
line  item  15  of  that  Statement  on  Form  l-FR-B. 


List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures,  minimum 
financial  requirements. 

In  consideration  of  the  foregoing  apd 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  4f,  4g  and  8a(5) 
thereof,  7  U.S.C.  6f,  6g  and  12a(5),  the 
Commission  hereby  proposes  to  amend 
Chapter  I  of  Title  1 7  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1-<3ENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2,  2a,  4, 4a.  6. 6a, 
6b,  6c,  6d.  6e,  6f,  6g.  6h.  61. 6j.  6k.  61, 6m, 
6n.  6o,  6p,  7,  7a,  7b,  8.  9. 12, 12a,  12c,  13a. 
13a-l,  16. 16a,  19.  21,  23  and  24. 

2.  Section  1.12  is' amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (b)(2),  by  redesignating 
paragraph  (b)(3]  as  paragraph  (b)(4),  and 
by  adding  a  new  paragraph  (b)(3)  to  read 
as  follows: 

§1.12    Maintenance  of  minimum  financial 
requirements  by  future*  commission 
merchants  and  introducing  brol(ars. 

•  •        •        •        • 

(b)*  *  * 

(3)  150  percent  of  the  amoimt  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which  it 
is  a  member  or 

*  *        •        •        • 

3.  Section  1.17  is  amended  as  follows: 

3.1.  By  revising  paragraph  (a)(1); 

3.2.  By  removing  the  word  "or"  at  the 
end  of  paragraph  (e)(l)(ii),  by 
redesignating  paragraph  (e)(l)(iii)  as 
(e)(l)(iv),  and  by  adding  a  new 
paragraph  (e)(l)(iii); 

3.3.  By  removing  the  word  "or"  at  the 
end  of  paragraph  (h)(2)(vi)(C)(2),  by 
redesignating  paragraph  (h)(2)(vi)(C)(5) 
as  paragraph  (h)(2)(vi)(C)(4),  and  by 
adding  a  new  paragraph  (h)(2)(vi)(C)(d); 

3.4.  By  removing  the  word  "or"  at  the 
end  of  paragraph  (h)(2)(vii)(A)(2).  by 
redesignating  paragraph  (h)(2)(vii)(A)(5) 
as  paragraph  (h)(2)(vii)(A)(4)  and,  as 
redesignated,  revising  it,  and  by  adding 
a  new  paragraph  (h)(2)(vii)(A)(5); 

3.5.  By  removing  the  word  "or"  at  the 
end  of  paragraph  fti)(2)(vii)(B)(2),  by 
redesignating  paragraph  (h)(2)(vii)(B)(3) 
as  paragraph  (h)(2)(vii)(B)(4)  and,  as 
redesignated,  revising  it,  and  by  adding 
new  paragraphs  (h)(2)(vii)(B)(3)  and 
(h)(2)(vii)(C): 

3.6.  By  rem6ving  the  word  "or"  at  the 
end  of  paragraph  {h)(2)(viii)(A)(2),  by 
redesignating  paragraph 
(h)(2)(viii)(A)(3)  as  paragraph 
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(hM2Hviu)(A)(4).  and  by  addjng  a  new 
panignph  (h)(2Mviy)(A)(3); 

3.7.  By  removii^  Uw  word  "or"  at  the 
end  of  pan^ph  (h)(3)(ii)(B).  by 
redesignating  panflaph  QiKaMliUC)  as 
paragraph  (hK3)(ii)(P).  and  by  adding  a 
new  paragraph  (h)(3)(ti)(C);  and 

3.8.  By  raoaeignatng  paragraphs 
(h)(3Kv)  (C)  and  (D)ias  paragrairiis 
(hM3Xv)  (D)  and  (E){Bnd  by  adding  a 
new  paragraph  (h)(^(v)(Q.  The  revised 
and  «ided  paragrapjbs  read  as  follows: 


1 1.17 


ra^uimiients  tor 


(a)(lXi)  Except  asLiovided  in 
paragrafih  (a)(2)(i)  of  this  section,  each 
penon  registered  asja  futures 
conunisaion  merclutit  mnst  niaintain 
adjusted  net  capital  equal  to  or  in  excess 
of  the  greatest  of:     { 

(A)  $250,000: 

(B)  Four  percent  qf  the  following 
amount:  The  custou^er  funds  required  to 
be  segregated  piirsiiant  to  the  Act  and 
these  regulations  and  the  foreign  futures 
or  foreign  options  secured  amount,  less 
the  mariLOt  value  of  commodity  options 
purchased  by  custoiners  on  or  subject  to 
the  rules  of  a  oontrafct  market  or  a 
foreign  board  of  trade:  Provided , 
howeva.  That  the  dbduction  for  each 
customer  shall  be  limited  to  the  amount 
of  customer  funds  ill  such  customer's 
account(s)  and  fore%n  futiuvs  and 
foreign  options  seciired  amounts; 

(C)  The  amount  of  adjusted  net  capital 
required  by  a  registered  futures 
assodatimi  of  whick  it  is  a  member;  or 

P)  Fw  securities  brokers  and  dealers, 
the  amount  of  net  capital  i^uired  by 
Rule  15c3-l(a),  of  tlie  Securities  and 
Exchange  Commission  (17  CFR 
240.15c3-l(a)).        , 

(ii)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section^  each  person 
registered  as  an  intrpdudng  lxt)ker  must 
maintain  adjusted  oiBt  capital  equal  to  or 
in  excess  of  the  gredtest  of: 

(A)  $30,000; 

(B)  The  amoimt  of  adjusted  net  capital 
required  by  a  registtted  futures 
association  of  whici  it  is  a  member;  or 

(C)  For  securities  brokers  and  dealers, 
the  amount  of  net  capital  required  by 
Rule  15c3-l(a)  of  tl^e  Securities  and 
Exchange  Ccmmisslon  (17  CFR 
24G.15c3-l(a)). 


(e)*  •  • 

(D*  '  • 

(iii)  120  percent 
adjusted  net  capita^  required 
registered  futures 
is  a  member,  or 


qf  the  amount  of 
by  a  . 
association  of  which  it 


(h) 
(2)* 


•  •  • 


(vi)*  •  • 

(C)  •  '  * 

(3)  120  petomt  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  fotuies  association  of  which  it 
is  a  member;  or 

(vii)*  •  • 
tA)*  *  • 

(3)  120  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  whidi  it 
is  a  member;  or 

[4)  For  an  applicant  or  registrant 
which  is  also  a  securities  broker  or 
dealer,  the  amount  of  net  capital 
specified  in  Rule  lSc3-ld(b)(7)  of  the 
Securities  and  Exchange  Commission 
(17  CFR  240.15c3-ld(b)(7)). 

(B}«  •  • 

(3)  120  percent  of  the  amoimt  of 
adjusted  net  capital  required  by  a 
registered  futiues  association  of  which  it 
is  a  member,  or       , 

(4)  For  an  applicant  or  registrant 
which  is  also  a  securities  broker  or 
dealer,  the  amount  of  net  capital 
specified  in  Rule  15c3-ld(c)(5)(ii)  of  the 
Securities  and  Exchange  Comrnission 
(17  CFR  240.15c3-ld(c)(5)(u)): 
Provided,  however.  That  no  special 

f>repayment  shall  be  made  if  pre-tax 
osses  during  the  latest  three-month 
period  were  greater  than  15  percent  of 
current  excess  adjusted  net  capital. 

(C)  Notwithstanding  the  provisions  of 
paragraphs  (h](2)(vii)(A)  and 
(h)(2)(vii)(B)  of  this  section,  in  the  case 
of  an  applicant,  no  prepayment  or 
special  prepayment  shall  occur  without 
the  prior  written  approval  of  the 
National  Futures  AssociaUon:  in  the 
case  of  a  registrant,  if  the  requested 
prepayment  or  special  prepayment  will 
result  in  the  reduction  of  the  registrant's 
adjusted  net  capital  by  20  percent  or 
more,  no  prepayment  or  sp>ecial 
prepayment  shall  occur  without  the 
prior  written  approval  of  the  designated 
self-regulatory  organization,  if  any,  and 
of  the  Commission,  or,  if  the  requested 
prepayment  or  special  prepayment  will^ 
result  in  the  reduction  of  the  registrant's 
adjusted  net  capital  by  less  than  20 
percent  without  the  prior  written 
approval  of  the  designated  self- 
regulatory  organization,  if  any,  or  of  the 
Commission  if  the  registrant  is  not  a 
member  of  a  self-regulatory 
organization. 

(viii)*  •  • 

(A)*  '  * 

(3)  120  percent  of  the  amoimt  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which  it 
is  a  member,  or 
•        •        •        *        • 

(3>*  •  • 


(ii)*  •  ' 

(C)  120  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  assodaticm  of  which  it 
is  a  men^>er.  or 


(v)  •  •  • 

(C)  120  percent  of  the  amount  of 
adjusted  net  capital  required  by  a 
registered  hitiues  association  of  which  it 
is  a  member. 

•  •  •  *    .v'*'  ■ 

4.  Section  1.58  is  revised  to  read  as 
follows: 

|1^   Qfo—  coHectlon  of  exchang»et 


(a)  Each  futiues  commission  merchant 
which  carries  a  commodity  futures  or 
commodity  option  position  for  another 
futures  commission  merchant  or  for  a 
foreign  broker  on  an  omnibus  basis  must 
collect,  and  each  futures  commission 
merchant  and  foreign  broker  for  which 
an  onmibus  account  is  being  carried 
must  deposit,  initial  and  maintenance 
margin  on  each  position  reported  in 
accordance  with  §  17.04  of  this  diapter 
at  a  level  no  less  than  that  established 
for  customer  accounts  by  the  rules  of  the 
applicable  contract  market. 

(b)  If  the  futures  commission 
merchant  which  carries  a  commodity 
futures  or  commodity  option  position 
for  another  futures  commission 
merchant  or  for  a  foreign  broker  on  an 
omnibus  basis  allows  a  position  to  be 
margined  as  a  spread  position  or  as  a 
hedged  position  in  accordance  with  the 
rules  of  the  applicable  contract  market, 
the  carrying  ftitures  commission 
merchant  must  obtain  and  retain  a 
written  representation  fit>m  the  futures 
commission  merchant  or  from  the 
foreign  broker  for  which  the  omnibus 
accoimt  is  being  carried  that  each  such 
position  is  entitled  to  be  so  margined. 

Issued  in  Washington,  D.Q  on  December  7, 
1995  by  the  Commission. 
Jean  A.  Wabb. 

Secretary  of  the  Commission. 
[PR  Doc.  95-30360  Filed  12-12-95;  8:45  am] 
atuMO  CODE  assi-ai-^ 
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AGENCY:  Minerals  Management  Service, 
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ACTION:  Projposed  rule;  notice  of  meeting 
and  extoision  of  comment  period. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  scheduling  a  public 
meeting  to  receive  comments  on  a 
pro[>osed  rulemaking,  which  was 
published  in  the  Federal  Register  on 
November  6. 1995  (60  FR  56007).  MMS 
is  also  extending  the  public  comment 
period  for  the  proposed  rulemaking.  The 
proposed  rule  would  implement  the 
recommendations  of  the  Federal  Gas 
Valuation  Negotiated  Rulemaking 
Committee  by  amending  the  regiilations 
governing  the  value  of  gas  produced 
from  Federal  leases.  MMS  will  hold  the 
public  meeting  in  Houston,  Texas,  on 
January  22,  and.  if  necessary  on  the 
23rd.  1996.  The  meeting  will  allow 
interested  parties  an  opportimity  to 
provide  direct  feedback  to  MMS 
officials  regarding  the  proposed  rule. 
Interested  parties  are  invited  to  attend 
and  participate  at  this  meeting.  MMS  is 
also  extending  the  comment  period  for 
the  proposed  rule  from  January  5, 1996, 
to  February  5, 1996. 

DATES:  A  public  meeting  will  be  held  on 
Monday  January  22,  and  if  necessary,  on 
Tuesday  January  23, 1996,  from  9  a.m. 
until  5  p.m.  Comments  must  be  received 
on  or  before  February  5, 1996. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  104,  first  floor,  at  the  Houston 
Compliance  Division  Office,  Minerals 
Management  Service,  4141  North  Sam 
Houston  Faricway  East,  Houston,  Texas, 
77032.  Comments  should  be  sent  to: 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  Minerals  Management 
Service,  Royalty  Management  Program, 
P.O.  Box  25165,  MS  3101,  Denver, 
ColOTado  80225-0165.  telephone  (303) 
231-3432.  fax  (303)  231-3194,  e-Mail 
David_Guzy@smtp.mms.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy.  Chief.  Rules  and 
Procedures  Staff,  Minerals  Management 
Service,  Royalty  Management  Program, 
telephone  (303)  231-3432,  fax  (303) 
231-3194.  e-Mail 

David_Gu7yQsmtp.mms.g0v.  If  you 
plan  to  attend  the  meeting,  please 
contaqt  Larry  Cobb  of  the  Valuation  and 
Standards  IMvision  at  telephone  (303) 
275-7245,  fax  (303)  275-7227,  e-mail 
Larry_Cobb@smtp.mms.gov  prior  to 
January  12, 1996. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public 
without  advance  registration.  However, 
anyone  that  will  be  attending  the 
meeting  is  encouraged  to  call  Larry 
CoU>  so  MMS  can  arrange  the  room 
seating  requirements.  Public  attendance 
may  be  limited  to  the  space  available. 
Members  of  the  public  may  make 


statements  during  the  meeting,  to  the 
extent  time  permits,  and  are  encouraged 
to  file  written  statements  for 
consideration. 

Dated:  Decembers,  1995. 
Kanneth  R.  Vogel, 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  95-30351  Filed  12-12-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  151 
[COD  89-014] 
RIN211&-AD23 

Implamantation  of  the  Shore 
Protection  Act  of  1988 

AGENCY:  Coast  Guard,  DOT. 
ACnoff:  Notice  of  withdrawal. 

SUMMARY:  In  May  1989,  the  Coast  Guard 
began  rulemaking  to  incorporate  into 
regulation  certain  elements  of  the  Shore 
Protection  Act  Its  objective  was  to  help 
prevent  trash,  medical  debris,  and  other 
unsightiy  and  potentially  harmful 
materials  from  being  deposited  into  the 
coastal  waters  of  the  United  States  as  a 
result  of  sloppy  waste-handling 
procedures.  Because  no  additional 
regulations  are  needed,  the  Coast  Guard 
is  discontinuing  rulemaking  under 
docket  niunber  89-014. 

DATES:  This  discontinuance  is  effective 
on  December  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  L.V.  Kabler, 
Project  Manager,  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection  (G-MRO-1),  (202)  267-0423. 

SUPPLEMENTARY  INFORMATION:  In  a 
Federal  Register  document  published 
May  24, 1989,  (54  FR  22546)  the  Coast 
Guard  contemplated,  at  some  point  in 
the  future,  establishing  procedures  for  a 
regular  permit  and  for  suspension-and- 
revocation  proceedings  under  the  Shore 
Protection  Act  (33  U.S.C.  2601  et  seq.). 
Because  the  Coast  Guard  has 
determined  that  the  current  procedures 
implementing  the  Act  are  satisfactory,  it 
has  decided  to  continue  issuing 
conditional  permits  to  vessels  carrying 
waste  in  the  coastal  watere  of  the  United 
States  and  to  discontinue  any  further 
rulemaking  under  docket  number  89- 
014.  It  will,  at  some  point  in  the  future, 
re-examine  the  necessity  of  further 
rulemaking  and  may,  at  that  point, 
initiate  a  new  rulemaking  under  a  new 
docket  number. 


Dated:  December  6, 1995. 
J<Mq>h  J.  Angslo, 
Director  for  Standards. 
(FR  Doc  95-30400  Filed  12-12-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  081-4012b;  FRL-632»-q 

Approval  and  Promulgation  of  Air 
Qiiallty  Implementation  Plans; 
Pennsyhrania;  Approval  of  Stage  If 
Vapor  Recovery  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  approving  supplemental 
provisions  that  would  correct 
deficiencies  in  the  Pennsylvania  Stage  II 
vapor  recovery  rule  that  were  previously 
identified  by  EPA.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  pubUc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  January  12, 1996. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marda  L. 
Spink.  Associate  Director,  Air  Programs, 
Mailcode  3AT00,  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Enviroiunental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
the  Pennsylvania  Department  of 
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Environmental  Protectiaii,  Bureau  of  Air 
Quality,  P.O.  Box  84B8.  400  Market 
Street,  Harrisburg.  Pennsylvania  17105. 
FOR  FURTHER  MFORlMkTION  CONTACT: 
Cynthia  H.  Stahl.  (215)  597-9337,  at  the 
EPA  Region  III  address  above. 
SUPPI.EMENTARY  INFOfmATKM:  See  the 
information  provided  in  the  Direct  Pinal 
action  of  the  same  title  (Pennsylvania; 
Approval  of  Stage  n  Vapor  Recovery 
Requirements)  which  is  located  in  die 
Rules  and  Regulations  Section  of  this 
Federal  Register. 


fai4di 


List  of  Subjects  fai  4d  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  re^rence. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7671q. 

Dited:  October  31, 1195. 
W.  IkOchaal  MoCabe.    ' 
Reponal  AdmiAistratof,  Region  IB. 
[FR  Doc  9S-30108  Piled  12-12-45:  8:45  am] 


40CFRPart63 

[AD-FRL-S344-4] 


National  Emiasion  Standarda  tor 
Haantoua  Air  Pollihanta  ton 
Chromluin  Emiaatoiia  From  Hard  and 
Dacorattva  Cbromlitm  Electroplating 
and  Chromium  Anodtaing  Tanka; 
Ethytana  Oxida  Coitimarelal 
Sterilization  and  Fumigation 
Oparattona;  Parchloroathylena  Dry 
Cleaning  Faciiitiaa;tand  Secondary 
l-eadSmaMng 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule:  amendment. 

SUMMARY:  This  acticn  proposes 
amendments  to  certain  sections  of  the 
following  promulgated  standards: 
"National  Emission  Standards  for 
Qmnnium  Emissioi)s  from  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks;  Final 
Rule"  (subpart  N);  "National  Emission 
Standards  for  Hazardous  Air  PoUutants 
for  Ethylene  Oxide  Commercial 
.Sterilization  and  Fifnigation 
Operations"  (subpa^  O);  "National 
Emission  Standards'  for  Hazardous  Air 
Pollutants  for  Souroe  Categories: 
Perchloroethylene  pry  Cleaning 
Facihties"  (subpart  M);  and  "National 
Emission  Standarda  for  Hazardous  Air 
Pollutants  from  Secondary  Lead 
Smelting"  (subpart  X).  Except  in  the 
case  of  subpart  X,  today's  action 
proposes  to  amend  the  Final  Rules' 


reqiiirement  that  nonmajor  sources 
obtain  tide  V  operating  permits.  The 
action  being  taken  today  will 
substantially  reduce  the  unnecessary 
and  undue  regulatory  burden  for  States 
and  local  agencies,  EPA  Regional 
OfBces,  and  the  industry  during  a  time 
when  tremendous  resources  are 
necessary  for  the  initial  implementation 
of  the  title  V  permit  prosram.  Because 
sources  are  still  required  to  meet  all 
applicable  emission  control 
requiren^ents  established  by  the 
respective  MACT  standards,  this  action 
is  not  expected  to  have  adverse 
environmental  results.  The  amendment 
to  subpart  X  will  confirm  that  existing 
nonmajor  secondary  lead  smelting 
facilities  will  be  subject  to  title  V  permit 
requirements. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  January  12, 1996, 
imless  a  hearing  is  requested  by 
December  26, 1995.  If  a  hearing  is 
requested,  written  comments  must  be 
received  by  January  29. 1996. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  December  26, 1995.  If  a 
hearing  is  held,  it  will  take  place  on 
DecenSwr  28, 1995.  beginning  at  10:00 
a.m. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  No.  A-88-02  (subpart 
N),  or  Attention  Docket  No.  A-68-03 
(subpart  O),  or  Attention  Docket  No.  A- 
95-16  (subpart  M),  or  Attention  £)ocket 
No.  A-92-43  (subpart  X),  as  applicable, 
(see  docket  section  below),  room  M- 
1500,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
D.C.  20460.  The  EPA  requests  Uiat  a 
separate  copy  also  be  sent  to  the  contact 
person  listed  below. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  OfBce 
of  Administration  Auditoriiun,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Marguerite  Thweatt,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  N.C.  27711, 
telephone  (919)  541-5607. 

Docket.  Docket  No.  A-68-02, 
containing  the  supporting  information 
for  the  original  subpart  N  NESHAP  and 
this  action.  Docket  No.  A-B6-03, 
containing  the  supporting  information 
for  the  original  subpart  O  NESHAP, 
Docket  No.  A-88-11,  containing  the 
supporting  information  for  the  original 
subpart  M  NESHAP,  and  Docket  No.  A- 
92-43,  containing  the  supporting 
information  for  the  original  subpart  X 


NESHAP,  are  available  for  public 
inspection  and  copying  behVeen  8:00 
a.m.  and  5:30  pjn.,  Monday  through 
Friday,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center, 
Waterside  Mall,  room  M-1500,  first 
floor,  401  M  Street  SW.  Washington.  DC 
20460,  or  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lalit  Banker,  Emission  Standards 
Division  {MD-13),  Office  of  Air  Quality 
Planning  and  Standards,  U.S. . 
Environmental  Protection  Agency, 
Research  Triangle  Park,  Nordi  Carolina 
27711,  telephone  number  (919)  541- 
5420. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  V  of  the  Clean  Air  Act  (Act),  as 
amended  in  1990,  requires  States  to    ._^ 
develop  programs  for  issuing  operating 
permits  to  major  stationary  sources 
•(including  major  sources  of  hazardous 
air  pollutants  listed  in  section  112  of  the 
Act),  soiuces  covered  by  New  Source 
Performance  Standards  (NSPS),  sources 
covered  by  emission  standards  for 
hazardous  air  pollutants  pursuant  to 
section  112  of  the  Act,  and  affected 
sources  imder  the  add  rain  program. 
Section  502(a)  of  the  Act  requires  that 
major  and  nonmajor  sources  subject  to 
111  and  112  standards  obtain  operating 
permits.  However,  the  Administrator 
may  exempt  certain  categories  of 
nonmajor  sources  from  the  requirement 
to  obtain  a  permit  "if  the  Adnxinistrator 
finds  that  compliance  with  such 
requirements  is  impracticable, 
infeasible,  or  unnecessarily  burdenscnne 
on  such  categories.*  *  *" 

On  July  21, 1992,  EPA  published  in 
the  Federal  Register  implementing 
regulations  for  the  title  V  permit 
program  (40  CFR  part  70).  In 
§  70.3(b)(1),  EPA  opted  to  allow  States 
to  temporarily  exempt  nonmajor  sources 
(except  for  afiiected  sources  and  solid 
waste  incineration  units),  including 
those  which  were  subject  to  section  111 
or  112  standards  promiUgated  as  of  July 
21, 1992,  from  the  reqtnrement  to  obtain 
a  permit. 

This  temporary  exemption  was 
allowed  for  several  reasons.  Under  part 
70,  permitting  authorities  will  process 
applications  and  issue  permits  for  tens 
of  thousands  of  major  sources  during 
the  early  years  of  the  program.  The  0>A 
considered  it  "unnecessarily 
burdensome"  to  also  require  permitting 
authorities  to  issue  permits  to  a  larger 
population  of  nonmajor  sources  within 
the  same  time  frame.  Such  a 
leqiiirement  would  stress  the  permitting 
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system  at  its  most  vulnerable  time,  and 
hinder  timely  issuance  of  permits  to 
both  major  and  noiunajor  emitters. 

Additionally,  the  great  majority  of 
nonmajor  sources  are  small  businesses, 
and  many  are  not  cunently  subject  to 
State  air  permit  programs.  Many  small 
businesses  will  require  greater 
assistance  from  the  permitting 
authorities  because  of  a  relative  lack  of 
technical  and  legal  expertise,  resources, 
and  experience  in  dealing  with 
environmental  regulation.  If  permitting ' 
authorities  are  overburdened  from  a 
backlog  of  permits  to  be  processed, 
nonmajor  sources  will  be  unable  to 
obtain  technical  and  procedural 
assistance  necessary  to  help  them  file 
timely  and  complete  applications.  This 
likely  scenario  constitutes  an 
tmnecessary  burden  on  nonmajor 
sources,  especially  considering  that  by 
definition  diey  emit  less  than  major 
sources  and  that  deferring  permitting 
requirements  does  not  defer  a  source's 
obligation  to  comply  with  the  applicable 
requirements  of  the  Act  [The  preamble 
to  the  final  part  70  regulations  (57  FR 
32261)  provides  a  more  exhaustive 
discussion  of  EPA's  decision  to  allow 
States  to  temporarily  exempt  nonmajor 
sources  from  title  V  permitting.] 

The  part  70  regulations  specify  that 
this  temporary  exemption  will  expire  at 
such  time  as  EPA  completes  a 
rulemaking  to  determine  how  the  part 
70  program  should  be  structured  for 
nonmajor  sources.  In  addition,  the 
rulemaking  will  consider  whether  to 
grant  permanent  exemptions  to  any 
source  categories  for  which  there  is  a 
sufficient  record  to  support  such  an 
exemption. 

The  part  70  regulations  also  address 
applicability  for  nonmajor  sources 
subject  to  section  111  or  112  standards 
promulgated  after  July  21, 1992.  Section 
70.3(b)(2)  specifies  that  for  nonmajor 
sources  that  are  subject  to  a  standard  or 
othw  requirement  promulgated  under 
either  section  111  or  112  of  the  Act  after 
July  21, 1992,  the  Administrator  will 
determine  wbether  to  exempt  any  or  all 
such  soiuces  fit>m  the  requirement  to 
obtain  a  part  70  permit  at  the  time  that 
the  new  standard  is  promulgated.  Thus, 
decisions  regarding  permitting 
exemptions  were  to  be  made  as  each 
new  standard  covering  nonmajor 
sources  was  publisbed.  With  regard  to 
section  112,  EPA  has  published  since 
July  21, 1992  (in  40  CFR  part  63) 
hazardous  air  pollutant  standards  that 
apply  to  nonmajor  sources  in  the 
following  five  source  categories: 
perchloroethylene  dry  cleaning  facilities 
(September  22, 1993;  58  FR  49353), 
halogenated  solvent  cleaning  (December 
2, 1994;  59  FR  61801— amended  June  5, 


1995;  60  FR  29484).  ethylene  oxide 
commercial  sterilization  and  fumigation 
operations  (December  6, 1994;  59  FR 
62585),  hard  and  decorative  chromiiun 
electroplating  and  chromium  anodizing 
tanks  (January  25, 1995;  60  FR  4948), 
and  secondary  lead  smelters  (May  31, 
1995;  60  FR  32587).  Of  Uiese  five,  only 
the  standard  for  halogenated  solvent 
cleaning  contained  a  temporary 
permitting  exemption.  In  this  standard. 
States  were  given  the  option  of 
permanenUy  exempting  small  cold 
cleaners  and  ten^sorarily  exempting  all 
other  nonmajor  solvent  cleaners  from 
tide  V  permit  requirements. 

The  remaining  standards  did  not  offer 
any  exemptions  from  permitting, 
although  the  preamble  to  the  dry 
cleaning  standard  did  state  an  intention 
to  allow  States  to  defer  permitting  of 
nonmajor  sources  subject  to  that 
standard.  Nonetheless,  in  the  absence  of 
specific  language  in  that  regulation 
granting  States  the  option  to  exempt  or 
temporarily  exempt  nonmajor  sources 
from  permit  requirements,  the  General 
Provisions  (subpart  A)  of  part  63  apply, 
which  by  default  extend  the  permitting 
requirement  to  nonmajor  sources  subject 
to  post-July  21, 1992,  MACT  standards. 

n.  Propoaed  Changes  to  Subpart  N, 
Subpart  O.  and  Subpart  M 

A.  State  Option  to  Defer  Nonmajor 
Sources 

The  final  rules,  that  is  subparts  N,  O, 
and  M,  required  all  affected  nonmajor 
sources  to  obtain  a  tide  V  permit  from 
the  appropriate  permitting  authority.  All 
affected  noimiajor  sources  in  the  above 
source  categories  are  required  to  apply 
for  a  tide  V  permit  within  12  months  of 
the  later  of  the  following  dates:  the 
effective  date  of  the  respective  MACT 
standard  or  the  effective  date  of  a  tide 
V  program  to  which  an  affected  source 
in  the  above  source  categories  is  subject. 
Major  sources  in  the  above  source 
categories  are  required  to  apply  for  and 
obta^  permits  according  to  die 
transition  plans  outlined  in  the  tide  V 
programs  submitted  by  the  State  and 
local  permitting  authorities  for  EPA 
approval. 

Several  comments  were  received 
regarding  the  tide  V  permit 
requirements  for  area  sources  in  the 
Chromium  Electroplating  rule  (subpart 
N)  before  promulgation.  The 
commenters  believed  that  the  costs  for 
nonmajor  sources  to  obtain  title  V 
permits  would  be  overly  burdensome, 
and  the  emissions  from  such  sources 
may  be  insignificant.  However,  in 
responding  to  these  comments  in  the 
final  rule.  EPA  believed  that  requiring 
area  sources  to  obtain  tide  V  permits 


was  important  because  of  the  toxicity  of 
chromium  compounds  and  the  close 
proximity  of  many  of  these  sources  to 
residential  areas.  Following 
promulgation  of  these  final  rules, 
disciissions  were  held  with  States  and 
EPA  Regions  regarding  their  permitting 
strategies  for  nonmajor  sources.  As  a 
result.  EPA  concluded  that  the 
Chromium  Final  Ride  imposes  an  undue 
burden  on  the  States  iAequiring  the 
permitting  of  nonmajor  Chromium 
sources  without  deferral.  In  partiadar, 
EPA  found  that  permitting  such  sources 
during  the  early  stages  of  the  tide  V 
program  would  be  particularly 
burdensome  to  permitting  authorities.  In 
addition  to  ensiiring  compliance  with 
the  requirements  of  the  standard, 
permitting  authorities  would  also  need 
to  contact  and  educate  owners  or 
operators  of  nonmajor  sources  regarding 
tide  V  requirements.  Following  the 
submittal  of  applications,  permitting 
authorities  would  then  begin  processing 
such  appUcations  in  conjunction  with 
major  source  appUcations.  Given  that 
the  vast  number  of  Chromium  sources 
(about  5,000  nationwide)  are  nonmajor 
soiuY»s,  requiring  a  permitting  authority 
to  permit  nonmajor  sources  during  the 
early  years  of  implementing  a  tide  V 
pr^ram  imposes  an  imdue  burden. 

"Ae  EPA  believes  that  the  Final  Rule 
as  promulgated  will  also  impose  an 
undue  hardship  on  a  majority  of  owners 
or  operators  of  nonmajor  sources 
because  this  burden  on  permitting 
authorities  translates  into  a  burden  on 
sources  subject  to  the  program.  To 
require  that  owners  or  operators  of 
nonmajor  sources  meet  the  requirement 
of  filing  a  timely  and  complete 
appUcation  prior  to  or  within  the  initial 
implementation  period  of  the 
Chromium  Electroplating  MACT 
Standard  would  place  an  undue  burden 
on  these  sources.  As  a  result,  the  EPA 
has  concluded  that  the  burden 
associated  with  permitting  outweighs 
the  enhancement  to  the  enforceability  of 
this  standard  that  would  result  from 
inclusion  in  a  title  V  |>emiit.  Therefore, 
the  Final  Rule  is  being  amended  to 
allow  States  to  defer  for  five  (5)  years  all 
nonmajor  Chromium  sources  from  being 
subject  to  the  requirements  of  a  tide  V 
permit  program. 

The  5-year  deferral  is  determined 
with  respect  to  the  effective  date  of  the 
first  State  or  local  program  to  defer 
nonmajor  sources  from  title  V 
permitting.  Washington  State  and  local 
programs  within  the  State  of 
Washington  were  the  first  programs 
approved  by  EPA  which  deferred 
nonmajor  sources.  Final  action  on  these 
programs  was  pubUshed  on  November 
9, 1994,  and  the  programs  became 
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e£EBCtiv»  on  Deceiaber  9, 1994.  As  a 
renih,  the  5-year  deferral  ends  on 
December  9. 1999jwith  Qiromium 
sources  becoming  subject  to  title  V  on 
that  date.  Applications  from  nonina)or 
Ghramium  sources  are  to  be  filed  within 
12  months  of  becotning  subject  to  title 
V  (by  December  9.j2000).  This  also 
appUes  to  nonmajer  sources  in  subparts 
O  and  M  for  simiUr  reasons.  The  EPA 
emphasizes  that^s  deferral  applies  to 
Donma)or  sources. 

The  sole  standaad  which  will  not  offer 
temporary  exemptions  from  part  70 
permitting  requiietnents  is  the 
secondary  lead  smblter  standard 
(subpart  X.  promulgated  oa  May  31, 
1995  (60  FR  32587^)).  hi  contrast  to  the 
hundreds  or  thousands  of  sources  in  the 
four  other  source  qategories,  there  are  a 
total  of  only  16  seoondary  lead  smelters 
and  only  five  of  these  are  nonmajor 
sources.  Additionally,  the  five  nonmajor 
lead  smelters  are  onvned  by  relatively 
lazgB  companies.  "Shese  companies 
should  be  better  e^pped  to  handle  the 
part  70  permitting  process  than  the 
small  businesses  ciiaracterizing  the 
other  source  categories.  For  these 
reasons,  EPA  concludes  that  requiring 
the  five  sources  to  obtain  part  70 
permits  without  delay  will  not  be 
impracticable  or  iafaasible  for  the  State 
or  local  permitting  authcsities  involved 
and  will  not  unnecessarily  burden  the 
five  companies. 

B.  Proposed  Permanent  Exemption  of 
Certain  Decorativa  Chromium 
Electroplating  and  Chromium 
Anodizing  Operatipns 

Section  502(a)  o^  the  Act  expressly 
gives  the  Administrator  the  discretion  to 
exempt  one  or  mofe  nonmajor  source 
categories  (in  whole  or  in  part)  from  the 
requirement  to  obtain  a  permit  "if  the 
Administrator  finds  that  compliance 
with  such  requirements  is 
impracticable,  infeasible,  or 
unnecessarily  burdensome  on  such 
categories."  42  U.S.C.  section  7661a  (a). 
One  fector  that  EPA  considers  as  part  of 
the  unnecessarily  burdensome  criteria  is 
the  degree  to  wfaicti  the  standard  is 
implementable  outside  of  a  title  V 
pmmit,  such  that  the  title  V  permit  will 
provide  minimal  additional  benefit  with 
regard  to  source-sfedfic  tailoring  of  the 
standard.  To  the  e^ctent  such  benefit  is 
minimal,  it  supports  the  finding  that  the 
burden  imposed  is  "unnecessary."  This 
factor  was  analyzed  when  EPA 
evaluated  decorative  chrome  plating 
(using  hexavalent  chromium  baths)  and 
chromium  anodizing  processes  that  use 
fume  suppressant  technology  to  reduce 
chromium  emissions  during  operation. 
The  fume  suppressant  technology 
inhibits  emissions!  at  the  source  by 


reducing  the  surfece  tension  Of  the 
plating  sfrfution.  The  standard  requires 
that  the  surfece  tension  be  kept  below 
45  dynes  per  centimeter  (dynes/cm)  in 
order  to  comply.  In  addition,  the  surfece 
tension  must  be  measured  at  a  cert^n 
specified  time  interval  to  ensure 
continuous  compliance.  This  measure  of 
compliance  (45  dynes/an)  is  directly 
stated  in  the  standard  and  is  directly 
enforceable.  No  judgment  or  negotiation 
is  required  in  establishing  a  directly 
enforceable  monitoring  value  during  a 
performance  test  as  is  the  case  with  the 
other  chromium  sources  covered  by  the 
rule  which  use  add-on  controls.  Also 
included  in  this  permitting  exemption 
are  the  decorative  chrome  plating 
operations  using  the  trivalent  chrome 
baths  which  incorporate  the  use  of 
wetting  agents  which  inhibit  chromiiun 
emissions  as  a  bath  component.  The 
stanflard  does  not  have  any  additional 
requirements  for  these  sources  except 
for  reooardkeeping  of  chemicals  bought. 

Although  sources  using  fume 
suppressant  technology  could  be 
permitted  through  general  permits, 
thereby  reducing  the  administrative 
pomitting  burden  for  these  soiuces, 
EPA  believes  this  would  add  minimally 
to  enforceability  of  the  rule.  This  is 
because  the  reporting,  recordkeeping, 
and  annual  compliance  ceftification 
requirements  of  the  rule  already 
approximate  those  which  would  be 
imposed  through  title  V,  and  which 
constitute  a  primary  value  added  by  a 
general  title  V  permit. 

Therefore,  for  the  reasons  stated 
above,  the  EPA  is  proposing  to 
permanently  exempt  all  hexavalent 
decorative  plating  and  chromium 
anodizing  operations  that  use  fume 
suppressants  as  an  emission  reduction 
technology  and  all  trivalent  decorative 
plating  operations  incorporating  wetting 
agents  as  a  bath  component  from  the 
requirement  of  obtaining  a  title  V 
permit.  This  is  based  upon  EPA's 
determination  that  it  will  be 
unnecessarily  burdensome  for  these 
sources  to  obtain  permits. 

All  the  requirements  listed  in  the  final 
standards  (subparts  N.  O,  and  M)  will 
continue  to  be  applicable  per  the 
schedule  that  is  provided  in  the 
respective  rules.  For  example,  all 
sources  still  must  comply  with  the 
compliance  schedule  within  the  rule, 
perform  monitoring  of  the  required 
parameters  for  ensuring  compliance, 
and  follow  the  reporting  and 
recordkeeping  requirements.  The 
Administrator  or  a  delegated  State  or 
local  authority  will  enforce  the 
requirements  of  the  final  ruies  through 
appropriate  means,  and  will  not  be 
handicapped  by  the  temporary  or 


permanent  exemptions  frtmi  the  title  V 
permit  requirements.  The  EPA  believes 
that  through  the  implementation  of  the 
final  rules,  the  primary  goal  of 
significant  reductions  in  chromixmi, 
ethylene  oxide,  and  perchloroethylene 
emissions  will  be  ac^eved. 

m.  Possible  Additional  Permanent 
Exemptions 

Although  this  action  proposes 
temporary  exemptions  for  die  subject 
source  categories  (except  for  proposed 
permanent  exemptions  for  two 
subcategories  wiUiin  the  chrome  plating 
category),  EPA  will  consider 
promulgating  additional  permanent 
exemptions  for  any  of  these  source 
categories  or  subcategories  within  these 
source  categories  if  warranted.  The  EPA 
specifically  solicits  comment  on 
whether  any  of  the  source  categories  for 
which  temporary  exemptions  are  being 
proposed  should  be  permanently 
exempted  from  title  V  requirements  and 
the  reasons  for  such  permanent 
exemptions.  Comments  should  address 
the  Clean  Air  Act  criteria  for  exempting 
categories  from  permitting 
requirements,  which  are  ^t  it  would 
be  "impracticable,  infeasible,  or 
unnec^sarily  burdensome  on  such 
source  categories."  Any  comments 
received  and  additional  information 
obtained  by  EPA  after  this  proposal  will 
be  considered  in  determining  whether 
sufficient  justification  exists  to 
promulgate  permanent  exemptions. 

IV.  TjrpographiGal  Correction 

A  minor  typographical  error  was 
discovered  in  section  63.344  of  the 
subpart  N.  It  is  being  amended  here  to 
correctly  present  our  intention. 

V.  Administrattve  Requirements 

A.  Public  Hearing 

A  public  hearing  wiU  be  held,  if 
requested,  to  provide  opportunity  for 
interested  persons  to  make  oral 
presentations  regarding  the  proposed 
amendments  in  accordance  with  section 
307(d)(5)  of  the  Act.  Persons  wishing  to 
make  oral  presentation  on  the  proposed 
amendments  should  contact  the  Q'A  at 
the  address  given  in  the  ADDRESSES 
section  of  this  preamble.  Oral 
presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  should 
be  addressed  to  the  Air  Docket  Section 
at  the  address  given  in  the  ADDRESSES 
section  of  this  preamble  and  should 
refer  to  the  appUcable  docket  number. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
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for  inspection  and  copying  during 
ncnmal  business  hours  at  the  EPA's  Air 
Docket  Section  in  Washington.  D.C  (see 
ADDRESSES  section  of  the  preamble). 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  were  submitted  to  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  Today's  proposed 
changes  to  the  NESHAP  would  not 
increase  the  information  collection 
burden  estimates  made  previously.  In 
fact,  they  are  expected  to  reduce  the 
required  paperworic  by  providing  the 
opportunity  for  delays  for  some  sources 
and  exemptions  for  others  from 
reqiiirements  to  obtain  a  titie  V  permit. 

C.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  a 
regulatory  action  is  "significant"  and 
therefore  subject  to  OKffl  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
econcnny  of  $100  miUion  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  intorfere  with  an  action  taken 
or  planned  by  another  agencv; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  jnograms  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  OMB  has  notified  the  EPA 
that  it  does  not  consider  this  to  be  a 
"significant  regulatory  action"  within 
the  meaning  of  the  Executive  Order. 
Therefore,  die  EPA  did  not  submit  this 
action  to  die  OMB  for  review. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.)  requires  EPA  to 
consider 'potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
A  regulatory  flexibility  analysis  (RFA)  is 
required  if  preliminary  analysis 
indicates  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  As  explained  earlier  in  this 
notice,  the  proposed  amendments 


would  reduce  the  impacts  on  small 
businesses  by  allowing  States  to  delay 
some  and  exempt  others  from  the 
requirement  to  obtain  a  title  V  permit. 

E.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("unfunded  Mandates  Act")  (signed  into 
law  on  March  22, 1995)  requires  that  the 
Agency  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  residt  in  expenditure 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  in  any  1  year. 
Section  203  requires  the  Agency  to 
estabUsh  a  plan  for  obtaining  input  bom 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

As  explained  earUer  in  this  notice,  the 
proposed  amendments  would  reduce 
the  cost  to  State,  local,  and  tribal 
governments  and  the  private  sector  by 
allowing  States  to  delay  some  and 
exempt  others  from  the  requirement  to 
obtain  a  tide  V  permit  Therefore,  EPA 
has  not  prepared  a  budgetary  impact 
statement  for  the  prop<Med 
amendments. 

List  ofSubfects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  1, 199S. 
Carol  M.  Brownar, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  tide  40,  chapter  I.  part  63  of 
the  Code  of  Federal  Reflations  are 
proposed  to  be  amended  as  set  forth 
below: 

PART63-{AMENDEDI 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

AndMrity:  42  U.S.C.  7401  et  seq. 

Subpart  N— (AnMndad] 

2.  Section  63.340  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

163.340   Applicability  and  designation  of 


(e)(1)  The  Administrator  has 
determined,  pursuant  to  the  criteria 
under  section  502(a)  of  the  Act.  that  an 
owner  or  operator  of  the  following  types 
of  operations  that  are  not  by  themselves 
major  sources  and  that  are  not  located 
at  major  sources,  as  defined  imder  40 


CFR  70.2.  is  permanentiy  exempt  from 
tide  V  permitting  requirements  for  that 
operation: 

(i)  Any  decorative  chromium 
electroplating  operation  or  chromium 
anodi^ng  operation  that  uses  fume 
suppressants  as  an  emission  reduction 
technology:  and 

(ii)  Any  decorative  diromium 
electroplating  operation  that  uses  a 
trivalent  chromium  bath  that 
incorporates  a  wetting  agent  as  a  bath 
ingredient. 

(2)  An  owner  or  operator  of  any  other 
affected  source  subject  to  the  provisions 
of  this  subpart  is  subject  to  title  V 
permitting  requirements.  These  affected 
sources,  if  not  major  or  located  at  major 
sources  as  defined  under  40  CFR  70.2, 
may  be  deferred  by  the  appUcable  titie 
V  permitting  authority  from  titie  V 
permitting  requirements  for  5  years  after 
the  date  on  which  the  EPA  first 
approves  a  part  70  program  (i.e.,  until 
December  9, 1999).  All  sources 
receiving  deferrals  shall  submit  titie  V 
permit  applications  within  12  months  of 
such  date  (by  December  9,  2000).  All 
sources  receiving  deferrals  still  must 
meet  the  compUance  schedule  as  stated 
in  section  63.343. 

3.  Section  63.342  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)(2)(i)(B)  and  introductory  text  of 
paragraph  (f)(3)(i)  to  read  as  follows: 

{63.342    Standards. 

•  •        •        •        • 

(c)'  •  • 
(2)«  •  • 

(i)*  •  • 

(B)  By  accepting  a  Federally- 
enforceable  limit  on  the  maximum 
cumulative  potential  rectifier  capacity 
of  a  hard  chromium  electroplating 
fecility  and  by  maintaining  monthly 
records  in  accordance  with 
§  63.346(b)(12)  to  demonstrate  that  the 
limit  has  not  been  exceeded.  *  *  * 

*  •        *        •        • 

(0*  •  ' 

(3)*   *  • 

(i)  The  owner  or  operator  of  an 
affected  source  subject  to  the  work 
practices  of  paragraph  (f)  of  this  section 
shall  prepare  an  operation  and 
maintenance  plan  to  be  implemented  no 
later  than  the  compliance  date.  The  plan 
shall  be  incorporated  by  reference  into 
the  source's  titie  V  permit,  if  and  when 
a  titie  V  p>ermit  is  required.  The  plan 
shall  include  the  following  elements: 


163.344    [Amended] 

4.  In  §63.344,  paragraphs  (e)(3)(v)  and 
(e)(4)(iv)  are  amended  by  revising  the 
word  "less"  to  read  "more." 
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5.  Section  63.347  ii  amended  by 
revising  the  introductory  text  in 
paragraph  (e)(2)  and  paragraph  ({)(1)  to 
read  as  follows: 

§8SiM7   Rspof1in9  fefiMlrafMnts. 


7? 


(e)*  •  • 

(2)  If  the  State  in  w|hich  the  soiuce  is 
located  has  not  been  fdelegated  the 
authority  to  implemeidt  the  rule,  each 
time  a  notification  of  compliance  status 
is  required  under  this  pert,  the  owner  or 
operator  of  an  affected  source  shall 
submit  to  the  Administrator  a 


notification  of  compliance  status,  signed 
by  the  responsible  official  (as  defined  in 
§  63.2)  who  shall  certify  its  accuracy, 
attesting  to  whether  the  affected  source 
has  complied  with  this  subpart  If  the 
State  has  been  delegated  the  authority, 
the  notification  of  compliance  status 
shall  be  submitted  to  the  appropriate 
authority.  The  notification  shall  list  for 
each  affected  source: 
*        •        •        •        • 

(1).  .  . 

(1)  If  the  State  in  which  the  soiirce  is 
located  has  not  been  delegated  the 


authority  to  implement  the  rule,  the 
owner  or  operator  of  an  affiected  source 
shall  report  to  the  Administrator  the' 
results  of  any  performance  test 
conducted  as  required  by  §  63.7  or 
§  63.343(b).  If  the  State  has  been 
delegated  the  authority,  the  owner  or 
operator  of  an  affected  source  should 
report  performance  test  results  to  the 
appropriate  authority. 

6.  Table  1  to  subpart  N  of  Part  63  is 
amended  by  revising  the  entry  for 
"63.5(^"  to  read  as  follows: 


Tabl^  1  TO  Subpart  N  of  Part  63— General  Provisions  AppLiCABiufY  to  Subpart  N 


General  provisions  ref- 


Appyes  to  subpert  N 


Comment 


D3.o\ej  ■.•.»•••••>.•■».•«•■•■  •■.■•.    Tes 


Except  replace  the  term  "source"  and 
subpart  A  with  "affected  sources." 


'stationary  source"  in  §  63.5(a)  (1)  and  (2)  of 


Subpart  0—[Ain«ndMq 

7.  Section  63.360  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

S6S.360   App«cabillty| 

•       -  •        •        •      I  • 

(f)  The  owner  or  oferator  of  a  source, 
subject  to  the  provisions  of  the  title  40, 
chapter  I,  part  63  subpart  O,  using  1  ton 
(see  definition)  is  sul^ject  to  title  V 
permitting  reqiiirements.  These  affected 
sources,  if  not  major  or  located  at  major 
sources  as  defined  under  40  CFR  70.2, 
may  be  deferred  by  the  applicable  title 
V  permitting  authority  from  title  V 
pennitting  requirements  for  5  years  after 
the  date  on  which  the  EPA  first 
approves  a  part  70  pfogram  (i.e.,  imtil 
December  9, 1999).  All  sources 
receiving  deferrals  shall  submit  tide  V 
permit  applications  within  12  months  of 
such  date  (by  December  9,  2000).  All 
sources  receiving  deliarrals  still  must 
meet  compliance  schedule  as  stated  in 
tiiis  §63.360. 


Sut)part  M— {Amamled] 

8.  Section  63.320  Is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

fCaiaO    AppUcabHtty. 

•        *        •        •        • 

(k)  The  owner  or  operator  of  any 
soxirce  subject  to  the  provisions  of  this 
subpart  M  is  subject  to  tiUe  V  permitting 
requirements.  Thesei  affected  sources,  if 
not  major  or  located  jet  major  sources  as 
defined  under  40  C3lR  70.2,  may  be 
deferred  by  the  applicable  title  V 


pennitting  authority  from  tide  V 
permitting  requirements  for  5  yeara  after 
the  date  on  which  the  EPA  first 
approves  a  part  70  program  (i.e.,  imtil 
December  9, 1999).  All  sources 
receiving  deferrals  shall  submit  title  V 
permit  applications  within  12  months  of 
such  date  (by  December  9,  2000).  All 
sources  receiving  deferrals  still  must 
meet  compliance  schedule  as  stated  in 
this  §63.320. 

Sul)part  X— {Amended] 

9.  Section  63.541  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

163.541    AppHcabiWy. 

*        •        •     '  •'       * 

(c)  The  owner  or  operator  of  any 
source  subject  to  the  provisions  of  the 
tide  40,  chapter  I,  part  63  subpcut.X  is 
required  to  obtain  a  title  V  permit  fit>m 
the  applicable  permitting  authority  in 
which  the  affected  source  is  located. 

(FR  Doc.  95-30260  Filed  12-12-95;  8:45  am) 
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40  CFR  Part  180 

[PP  5E4598/P638;  FRL-499&-6] 

RtN  2070-AC18 

Imidadoprld;  Pesticide  Tolerances 

AQBICY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
time-limited  tolerance  for  indirect  or 


inadvertent  combined  residues  of  the 
insecticide  (l-[6-chloro-3- 
pyridinyl)methyl]-JV-nitro-2- 
imidazolidinimine  (referred  to  in  this 
docimient  as  imidacloprid)  and  its 
metabolites  resulting  from  crop 
rotational  practices  in  or  on  the  raw 
agricultural  commodities  in  the  cucurbit 
vegetables  crop  group.  The  proposed 
regidation  to  establit^  a  maximiun 
permissible  level  for  residues  of  the 
insecticide  was  requested  in  a  petition 
submitted  by  the  Interregional  Research' 
Project  No.  4  (IR-4)  pursuant  to  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA).  The  time-limited  tolerance 
would  expire  on  December  31, 1996. 

DATES:  Comments,  identified  by  the 
document  control  niunber  [PP  5E4598/ 
P638].  must  be  received  on  or  before 
January  12. 1996. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2, 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
charactera  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
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comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PP  5E4425/P638].  Electronic  comments 
on  this  proposed  rule  may  be  filed 
cmline  at  many  Federal  Depodtoiy    , 
Lilxaries.  AdiUtional  infbrmation  on 
electronic  submissions  can  be  found 
below  in  this  document 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  ccoifidential  by  marking  any 
part  or  all  of  that  information  as 
"Ccmfidential  Business  Information." 
CBI  should  not  be  submitted  through  e- 
mail  Infcxmation  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
widiout  j>rior  notice.  All  written 
conunents  will  be  available  for  public 
inspection  in  Rra.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  SrORMATlOW  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Enviroimiental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Sixth  Floor.  Crystal  Station  #1, 
2800  Jeffnson  Davis  Highway, 
Arlington,  VA  22202.  (703)-308-8783;  e- 
mail:  jamerson.hoyt€tepamail.epa.gov. 
SUPfLBIENTARY  MFORMMTKM:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment  - 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswidi.  NJ  08903. 
has  submitted  pesticide  petition  (PP) 
SE4598  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
California.  Florida,  Georgia,  South 
Carolina,  and  Texas.  The  petition 
requests  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e).  amend  40  CFR 
180.472  by  establishing  a  tolerance  for 
indirect  or  inadvertent,  combined 
residues  of  the  insecticide  imidacloprid 
(l-[(6-chloro-3-pyridinyl)methyl]-N- 
nitro-2-imidazolidinimine)  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
l-[(6-chloro-3-pyridinyl)-methylj-N- 
nitro-2-imidazolidinimine,  resulting 
fit>m  crop  rotational  practices  in  or  on 
the  raw  agricultural  commodities  in  the 
cucurbit  vegetables  crop  group -at  0.2 
part  per  million  (ppm). 

The  proposed  tolerance  will  not 
support  registration  for  imidacloprid  on 
cucurbit  vegetables.  EPA  will  not 


consider  applications  for  section  3  or 
section  24(c)  registration  of 
imidacloprid  on  cucurbit  vegetables 
based  the  proposed  time-limited 
tolerance.  The  tolerance  would  allow 
growers  to  {woduoe  cucurbit  vegetables 
in  rotation  vrith  crops  that  are  treated  in 
accordance  vrith  registered  uses  of 
imidacloprid.  Imidacloprid  registraticHis 
prohibit  growera  from  planting  crops 
which  lack  an  imidacloprid  tolerance  cm 
ground  treeted  with  the  insecticide 
within  a  12-m(Hith  period.  In  some 
areas,  hoMrever.  it  is  a  common  practice 
for  growers  to  plant  back  cucurbit 
vegetables  (melons,  squash,  uul 
cuounbere)  in  fields  mat  have  been 
used  to  produce  tomatoes  and  peppere. 
Imidacloprid  is  registered  and 
tolerances  are  established  for  the 
fruiting  vegetables  crop  group 
(including  tomatoes  and  peppers).  There 
are  no  established  imidacloprid 
tolerances,  however,  for  the  cucurbit 
vegetables.  Crop  rotational  studies 
reviewed  by  EPA  indicate  that  plant- 
back  crops  grown  in  fields  treated  with 
imidacloprid  may  contain  measurable 
amoimts  of  the  pesticide  residue,  if  the 
rotational  crop  is  planted  within  12 
months  of  application  of  the  pesticide. 

Currentiy,  growera  who  plan  to 
double  crop  with  cucurbit  vegetables 
must  not  use  imidacloprid,  or  they  must 
not  plant  back  cucurbit  vegetables  in 
fields  treated  within  12  months  of 
application  with  imidacloprid. 
According  to  the  Univeraity  of  Florida 
Cooperative  Extension  Service,  the 
inability  to  double  crop  because  of  the 
imidacloprid  plant-back  restriction  will 
have  a  serious  financial  impact  on  the 
South  Florida  vegetable  industry. 
Approximately  12,000  acres  in  South 
Florida  are  double  cropped  with 
cucurbit  vegetables.  Much  of  this 
acreage  has  been  treated  with 
imidacloprid  to  control  sweet  potato 
whitefly  (silverleaf  whitefly)  on 
tomatoes.  Prior  to  registration  of 
imidacloprid  on  tomatoes,  EPA 
approved  emergency  exemptions  under 
Section  18  of  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
for  its  use  in  California,  Florida,  South 
Carolina,  and  Texas  to  avert  significant 
economic  loss  from  sweet  potato  white 
fly  damage. 

The  proposed  tolerance,  which  would 
expire  on  December  31, 1996,  should 
allow  IR-4  sufficient  time  to  submit  a 
permanent  tolerance  for  imidacloprid 
on  cucurbit  vegetables.  IR-4  is 
developing  field  residue  data  in  support 
of  a  permanent  tolerance  and 
registration  for  use  of  imidacloprid  on 
cucurbit  vegetables.  The  permanent 
tolerance  will  be  proposed  by  IR-4  to 
cover  residues  in  cucurbit  vegetables 


from  application  to  the  growing  crc^,  as 
well  as  crop  rotatteoal  practices. 

EPA's  policy  is  to  consider  tolerance 
petitions,  when  requested  by  the 
registrants  or  any  interested  pvties,  for 
pesticide  residues  on  replacement  or 
rotational  crops  M^n  residues  residt 
from  pesticide  carryover  in  soil  from 
treatment  of  previous  crops.  Such 
tolerances  will  be  set  at  levels 
determined  to  be  appropriate  based  ob 
evaluations  of  toxicity  and  residue  data 
submitted  to  the  Agency  by  the 
petitioner.  Guidance  on  how  to  conduct 
residue  studies  on  rotation  ot^  can  be 
found  in  the  EPA  pubUcatioo  "Pesticide 
Rer^istration  Reject  Rate  Analysis 
Residue  Chemistry/Environaiental  Fate 
Follow  Up  Guidance  for  Conducting 
Rotational  Crop  Studies,"  Fetnuary 
1993.  The  pro(»diu«s  for  filing  a 
petition,  as  described  in  40  CFK  180.7, 
shoidd  be  followed,  and  each  petition 
must  be  accompanied  by  the 
appropriate'fee,  as  specified  in  40  CFR 
180.33. 

The  toxicological  data  considered  ia 
support  of  the  proposed  tolerance 
include: 

1.  A  1-year  chronic  feeding  study  in 
dogs  fed  diets  containing  0,  200,  500,  or 
1,250/2,500  ppm  (average  intake  was  6, 
6.1, 15,  or  41/72  milligrams  (rag)/ 
kilogram  (kg)/day)  widi  a  no-observed- 
effect  level  of  1 ,250  ppm  based  on 
increased  plasma  cholesterol  and  liver 
cytochrome  P-450  levels  in  dogs  at  the 
2.500-ppm  dose  level.  The  hi^  dose 
was  increased  to  2,500  ppm  (72  mg/kg/ 
day)  from  week  17  onward  due  to  lack 
of  toxicity  at  the  1,250-dose  level. 

2.  A  2-year  feeding/carcinogenicity 
study  in  rats  fed  diets  containing  0. 100, 
300, 900,  or  1,800  ppm  with  a  NOEL  for 
chronic  effects  at  100  ppm  (5.7  mg/kg/ 
day  in  males,  7.6  mg/kg/ day  in  females) 
that  included  decreased  body  weight 
gain  in  females  at  300  ppm  (24.9  mg/kg/ 
day)  and  above;  and  increased  thyroid 
lesions  in  males  at  300  ppm  (16.9  mg/ 
kg/day)  and  above,  and  in  females  at 
900  ppm  (73  mg/kg/day)  and  above. 
There  were  no  apparent  carcinogenic 
effects  under  the  conditions  of  the 
study. 

3.  A  2-year  carcinogenicity  study  in 
mice  fed  diets  containing  0, 100,  330. 
1,000,  or  2,000  ppm  with  a  NOEL  of 
1,000  ppm  (208  mg/kg/day  in  males. 
274  mg/kg/day  in  females)  based  on 
decreased  food  consumption  and 
decreased  water  intake  at  the  2,000-ppm 
dose  level.  There  were  no  apparent 
carcinogenic  effects  observed  under  the 
conditions  of  this  study. 

4.  A  three-generation  reproduction 
study  with  rats  fed  diets  containing  0, 
100,  250,  or  700  ppm  with  a 
reproductive  no-observed-e£fect  level 
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(NOEL)  of  100  ppm  (equivalent  to  8  mg/ 
kg/day  baaed  on  deceased  pup  body 
weidit  obaerved  at  the  250-ppm  dose 
level  j 

5.  A  developmentil  toxicity  study  in 
rat  given  gavage  dos^  at  0, 10.  30,  or 
100  mg/kg/day  duriAg  gestation  days  6 
to  16  with  a  NOEL  fto'  developmoital 
toxicity  at  30  mg/kgiday  based  on 
increased  wavy  ribs  bbserved  at  the  100- 
mgAcfi/day  dose  levd. 

6.  A  developmental  toxicity  study  in 
rabbits  given  gavage<  doses  at  0,  8,  24,  or 
72  mg/kg/day  during  gestation  days  6 
throi^  19  with  a  NOEL  for 
developmental  toxidty  at  24  mg/kg/day 
based  on  decreased  body  weight  and 
increased  skeletal  ateiormalities 
observed  at  the  72-nig/kg/day  dose 
level. 

7.  Imidacloprid  w^s  negative  for 
mutagenic  effects  in  (all  but  two  of  23 
mutagenic  assays.  Iitidacloprid  tested 
positive  for  dutHno^ome  aberrations  in 
an  in  vitro  cytogenetic  study  with 
hiunan  lymphocytes  for  the  detection  of 
induced  clastogenic  effects,  and  for 
genotoxicity  in  an  in  vitro  cytogenetic 
assay  measuring  sister  chromatid 
exchange  in  Qiinese  hamster  ovary 
cells. 

Dietary  risk  assessments  for     <i 
imidacloprid  indicaie  that  there  is 
minimal  risk  from  established 
tolerances  and  the  proposed  tolerance 
for  cucurbit  vegetables.  A  cancer  risk 
assessment  is  not  appropriate  for 
imidacloprid  since  me  piSeticide  is 
assigned  to  "Group  E"  (no  evidence  of 
carcinogenicity)  of  QPA's  cancer 
classification  system.  Dietary  risk 
assessments  for  the  pesticide  were 
conducted  using  thq  Reference  Dose 
(RfD)  to  assess  chromic  exposure  and 
risk.  I 

The  RfD  is  calculated  at  0.057  mg/kg/ 
of  body  weight/day  based  on  a  NOEL  of 
5.7  mg/kg/day  from  the  2-year  rat 
feeding/carcinogenicity  study  and  100- 
fold  uncertainty  factor.  The  theoretical 
maximum  residue  cbntribution  (TMRC) 
from  existing  tolerances  utilizes  less 
than  15  percent  of  tike  RfD  for  the 
general  population  snd  less  than  30 
percent  of  the  RfD  f0r  nonnursing 
infants  less  than  1  year  in  age.  The 
proposed  tolerance  for  cuciubit 
vegetables  would  utilize  less  than  1 
percent  of  the  RfD  fftr  the  general 
population  and  all  population 
subgroups. 

There  is  no  reasoiable  expectation 
that  secondary  residues  will  occur  in 
milk  and  eggs,  or  meat,  fat,  and  meat 
byproducts  of  livestock  or  poultry;  there 
are  no  livestock  feed  items  associated 
with  the  cucurbit  vegetables. 

The  metabolism  of  imidacloprid  in 
plants  and  Uvestocl(  is  adequately 


understood.  The  residues  of  concern  are 
combined  residues  of  imidacloprid  and 
its  metabolites  containing  the  6- 
ddoropyridinyl  moiety,  dl  calculated  as 
imidacloprid.  The  analytical  method  is 
a  common  moiety  method  for 
imidacloprid  and  its  metabolites 
omtaining  the  6-chloropyridiyl  moiety 
using  a  permanganate  oxidation,  silyl 
derivatization,  and  capillary  GC-MS 
selective  ion  monitoring. 

There  are  currently  no  actions 
pending  against  the  continued 
re^stration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  estabUshed  by 
amending  40  CFR 180  would  protect  the 
public  health.  Therefore,  it  is  proposed 
that  the  tolerance  be  established  as  set 
forth  below. 

Any  perstm  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
5E4598/P638]  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 


The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  dociunent. 

Under  Executive  Order  12866  (58  PR 
51735.  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effiect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  commimities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  piaimed  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Purauant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  0MB  review. 

Purauant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or  ^ 

establishing  exemptions  from  tolerance^ 
reqiiirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  ^iCFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agriciiltxiral  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  30, 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Progfoms. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 
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2.  In  §  180.472,  by  adding  new  ^^i.^, ; 
paragraph  (f),  to  read  as  follows: 

1180472    H(6-ChlorD-Si>yrMnyl)methyl]- 
N-nltto-2-imidaioikiinlmine;  toleranoee  for 


> 


^^i?- 


(f)  Time-limited  indirect  or 
inadvertent  tolerance:  A  time-limited 
tolerance,  to  expire  on  December  31, 
1996.  is  estabU^ed  for  indirect  or 
inadvertent  combined  residues  of  the 
insecticide  l-((6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidazolidinimine  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  l-[(6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidazolidlnimine,  when  present 
therein  as  a  result  of  the  application  of 
the  pesticide  to  growing  crops  listed  in 
this  section  and  other  nonfood  crops  as 
follows: 


Convnmodity 


Parts  per 
mUiion 


Vegetables,  cucurbit 


0.2 
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40CFRPart721 
[OPPT8-60601Q;  FRL-4976-3] 

Ethane,  1,1,14{,2-pent8fluoro-; 
Ravocation  of  a  Significant  N«w  Use 


'agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  revoke  a 
significant  new  use  rule  (SNUR) 
promulgated  imder  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  ethane,  1,1,1,2,2-pentafluoro-,  based 
on  receipt  of  new  data.  The  data 
indicate  that  for  purposes  of  TSCA 
section  5,  the  substance  will  not  present 
an  unreasonable  risk  to  hiunan  health. 
DATES:  Written  comments  must  be 
received  by  January  12, 1996. 
ADDRESSES:  All  comments  must  be  sent 
in  triphcate  to:  OPPT  Document  Control 
Officer  (7407).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Room  G-099,  East  Tower,  Washington, 
DC  20460. 

Comments  that  are  confidential  must 
be  clearly  marked  confidential  business 
infonnaticHi  (CBI).'  If  CBI  is  claimed,  an 
additional  sanitized  copy  must  also  be 


submitted.  Nonconfidential  versions  of 
comments  on  this  proposed  rule  will  be 
placed  in  the  rulemaldng  record  and 
wU  be  available  for  public  insp>ection. 
Comments  should  include  the  docket 
control  number.  The  dodcet  control 
number  for  the  chemical  substance  in 
this  SNUR  is  OPPTS-50601G.  Unit  III  of 
this  preamble  contains  additional 
informaticm  on  submitting  comments 
containing  CBI. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncic®epamaiI.epa,gov.  Electronic 
comments  must  be  submitted  as  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPPTS-50601G).  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  IV  of  this  document. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division    w 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551;  e- 
mail:  TSCA-Hotline  OepamaiLepa.gov. 

SUPPI^MENTARY  INFORMATION:  In  the 
Federal  Register  of  September  23, 1992 
(57  FR  44064),  EPA  issued  a  SNUR 
(FRL-4001-2)  establishing  significant 
new  uses  for  etbane,  1,1,1,2.2- 
pentafluoro-.  Because  of  additional  data 
EPA  has  received  for  this  substance, 
EPA  is  proposing  to  revoke  this  SNUR. 

L  Proposed  Revocation 

EPA  is  proposing  to  revoke  the 
significant  new  use  and  recordkeeping 
requirements  for  ethane,  1,1,1,2,2- 
pentafluoro-  under  40  CFR  part  721, 
subpart  E.  In  this  unit,  EPA  provides  a 
brief  description  for  the  substance, 
including  its  premanufacture  notice 
(PMN)  number,  chemical  name  (generic 
name  if  the  specific  name  is  claimed  as 
CBI),  CAS  number  (if  assigned),  basis  for 
the  revocation  of  the  section  5(e) 
consent  order  for  the  substance,  and  the 
CFR  citation  removed  in  the  regulatory 
text  section  of  tlfis  proposed  rule. 
Further  backgroimd  information  for  the 
substance  is  contained  in  the 
rulemaking  record  referenced  in  Unit  IV 
of  this  preamble. 


PMN  NumtMR  P-01-1392 

Chemical  name:  Ethane,  1,1,1.2,2- 
pentafluoro-. 

CAS  Registry  Number:  Not  available. 
Effective  date  of  revocation  of  section 
5(e)  consent  order  February  21, 1995. 
Basis  for  revocation  of  section  5(e) 
consent  order:  The  order  was  revoked 
based  on  test  data  submitted  imder  the 
terms  of  the  consent  order.  Based  on  the 
Agency's  analysis  of  the  submitted  data, 
EPA  can  no  longer  supf>ort  a  finding 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  or 
disposal  of  the  PMN  substance  may 
present  an  unreasonable  risk  to  human 
health.  Accordingly,  EPA  has 
determined  that  further  regulation 
under  section  5(e)  is  not  warranted  at 
this  time. 

Toxicity  testing  results:  The  PMN 
substance  P-91-1392  was  tested  in  a 
cardiac  sensitization  study  (epinephrine 
challenge  in  dogs),  a  90-day  inhalation 
toxicity  study  in  rats,  and  a 
developmental  inhalation  toxicity  study 
(rats  and  rabbits).  The  90-day 
subchronic  study  showed  that  there 
were  no  observable  adverse  effects  at 
concentrations  up  to  50,000  parts  per 
million  (ppm).  There  were  no  observed 
developmental  toxicity  effects  at 
concentrations  up  to  50,000  ppm  in  the 
developmental  toxicity  study.  There 
was  evidence  of  maternal  toxidty  at 
50,000  ppm  but  no  maternal  effects 
noted  at  15,000  ppm.  The  PMN 
substance  P-91-1392  was  found  to  be  a 
cardiac  sensitizer  when  exposures 
occurred  at  a  10  percent  concentration 
in  air  (100,000  ppm]  for  10  minutes. 
Lower  exposures  did  not  eUcit  a 
sensitization  response. 
CFR  Number:  40  CFR  721.3240 

n.  Bacl(ground  and  Rationale  for 
Proposed  Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  proposed  revocation,  EPA 
concluded  that  regulation  was 
warranted  imder  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  environmental  effects  of  the 
substance,  and  that  the  substance  is 
expected  to  be  produced  in  substantial 
quantities  and  there  may  be  significant 
or  substantial  human  exposure.  EPA 
identified  the  tests  necessary  to  make  a 
reasoned  evaluation  of  the  risks  posed 
by  the  substance  to  the  human  health. 
Based  on  these  findings,  a  section  5(e) 
consent  order  was  negotiated  with  the 
PMN  submitter  and  a  SNUR  was 
promulgated. 

EPA  reviewed  testing  conducted  by 
the  PMN  submitter  pursuant  to  the 
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consent  order  for  the  substmoe  and 
detennii^  that  tie  iafcnnation 
available  was  sufSdent  to  make  a 
reasoned  evaluation  of  the  health  effects 
of  the  substance.  EPA  concluded  that, 
for  the  purposes  of  TSCA  section  5,  the 
substance  will  not  present  an 
unreasonable  riskiand  consequently 
revoked  the  sectiqn  5(e)  consent  order. 
The  proposed  revocation  of  SNUR 

C visions  f(a  theisubstance  designated 
sin  is  consisteat  with  the  revocation 
of  the  sactt(Hi  5(e)  order. 

In  light  of  the  a^ove.  EPA  is  proposing 
a  revocatioD  of  SHUR  provisions  for  this 
chemical  substan^.  When  this 
revocation  becranes  final,  EPA  will  no 
longer  require  notice  of  any  company's 
intent  to  manufacture,  import,  or 
process  this  substance.  In  addition, 
export  notification  under  section  12(b) 
of  TSCA  will  no  longer  be  required. 

m.  CoBunenls  Containing  Cmfidential 
ilirfbrmation 


Any  person  who  submits  comments 
claimed  as  CBI  mast  mark  the 
commoots  as  "coi|fidential,"  "trade 
secret,"  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  (FR  part  2.  Any  party 
submitting  commits  claimed  to  be 
confidential  mustiprepare  and  submit  a 
public  version  of  the  comments  that 
EPA  can  place  in  the  public  file. 

IV.  Rulemaking  Hacord 

The  record  for  the  rule  which  EPA  is 
proposing  to  revoke  was  established  at 
OPPTS-50601  (P-*91-1392).  This  record 
includes  information  considered  by  the 
Agency  in  develoiting  the  rule  and 
includes  the  test  data  that  formed  the 
basis  for  this  proposal. 

A  record  has  been  established  for  this 
rulemaking  undee  docket  number 
OPPTS-S0601G  (including  comments 
and  data  submlttsKl  electronically  as 
described  below).i  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  pul^lic  record  is  located  in 
the  TSCA  N(Hicoi|fidential  Information 
Center,  Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at 
ncicOepamail.ep«.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 


use  of  special  characters  and  any  form 
ofmcryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
{>aper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

V.  Regulatory  Assessment 
Requirements 

EPA  is  proposing  to  revoke  the 
reqiiirements  of  the  rule.  Any  costs  or 
burdens  associated  with  the  rule  will 
also  be  eliminated  when  the  rule  is 
revoked.  Therefore,  EPA  finds  that  no 
costs  or  burdens  must  be  assessed  imder 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  6d5(b)).  or  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  materials,  Reporting  and 
recordkeeping  requirements,  Significant 
new  uses. 

Dated:  December  5, 1995. 
OitIw  M.  Auer, 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics.    > 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— (AIMENDED] 

1.  The  authority  citation  for  part  ^21 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607.  and 
2625(c]. 

{721.3240    [Ramovedl 

2.  By  removing  §  721.3240. 

(FR  Doc.  95-30371  Filed  12-12-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  SalMy 
Adminlatratfon 

49CFRPart571 

[Docfcst  No.  92-49;  Notfoe  q 

nN2127-AQ06 

Fadaral  Motor  Vahida  Safety 
Standarda;  Stability  and  Control  of  ' 
Medium  and  Heavy  Vahiclea  During 
Braidng 

AGENCY:  National  Highway  Traffic 
Safety  Administratis  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

8UMIIARY:  This  document  responds  to 
petitions  for  reconsideration  of  a  March 
1995  final  rule  amending  Standard  No. 
121,  Air  Brake  Systems,  to  require, 
among  other  things,  the  installation  of 
antilock  brake  systems  (ABS)  on 
medixun  and  heavy  vehicles  and  the 
installation  of  external  ABS  malfunction 
indicator  lamps  on  trailers  and  trailer 
converter  dollies.  This  document 
proposes  to  amend  the  Standard  to 
^)ecify  the  location,  color,  activation 
protocol,  and  intensity  of  the  lamps. 
DATES:  Comments  must  be  received  on 
or  before  February  12, 1996. 
AOORESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  I^RTHER  INFORMATKM  CONTACT:  For 
non-legal  issues:  Mr.  George  Soodoo, 
Office  of  Crash  Avoidance,  National 
Highway  Traffic  Safety  Administration, 
400  Sevmth  Street,  SW.,  Washington, 
D.C.  20590  (202)  366-5892.  FAX  (202) 
366-4329. 

For  legal  issues:  Mr.  Marvin  L.  Shaw, 
NCC-20,  Rulemaking  Division,  Office  of 
Chief  Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590 
(202)  366-2992. 

I.  Background 

On  March  10, 1995,  NHTSA  ' 
published  a  final  rule  amending  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  121  to  require  medium  and  heavy 
vehicles  to  be  equipped  with  an  antilock 
brake  system  (ABS)  (60  FR  13216).  The 
final  rule  also  required  that  these 
vehicles  be  equipped  with  lamps  to  alert 
their  drivers  of  ABS  malfunctions. 
Trailers  produced  during  an  interim 
eight-year  period  are  required  to  be 


equipped  with  an  external  ABS 
malftmction  indicator  lamp.  That  period 
begins  on  March  1, 1998,  the  date  on 
which  ABS  installation  on  trailers  must 
also  begin.  The  kmp  must  "be  visible 
within  the  driver's  forward  field  of  view 
through  the  rearview  mirrors."  (60  FR 
13244-13246).  Truck  tractors  and  other 
towing  trucks  will  be  required  to  be 
equipped  with  two  separate  in-cab 
lamps:  one  indicating  malfunctions  in 
the  ABS  of  the  towing  truck  and  the 
other  indicating  malfunctions  in  the 
ABS  of  any  towed  trailer(s)  or  dolly(ies). 
All  other  powwed  heavy  vehicles  will 
be  required  to  be  equipped  with  a  single 
in-cab  lamp  to  indicate  ABS 
malfunctions. 

n.  Petitions  fior  Reconsideration 

NHTSA  received  petitions  for 
reconsideration  from  the  American 
Trucking  Associations  (ATA),  the 
American  Automobile  Manufactiirers 
Association  (AAMA),  the  Truck  Trailer 
Manufecturers  Association  (TTMA),  the 
Heavy  Duty  Brake  Manufacturers 
Council  (Ifl)BC),  the  United  Parcel 
Service  (UPS),  vehicle  manufecturers, 
including  Chiysler,  Navistar,  AM 
General,  and  brake  system  suppliers, 
including  Midland-Grau,  Jenflo, 
AlliedSignal.  Rockwell  WABCO, 
Rockwell  International,  Kelsey-Hayes, 
and  Ferodo  America. 

The  petitioners  generally  agreed  with 
NHTSA 's  decision  to  require  all  heavy 
vehicles  to  be  equipped  with  ABS  and 
to  comply  with  the  stopping  distance 
requirements,  and  to  reqiiire  truck 
tractors  to  comply  with  the  braking-in- 
a-curve  performance  test  requirements. 
Nevertheless,  they  requested 
modffications  of  various  aspects  of  those 
rules. 

This  document  responds  to  those 
petitioners  which  requested  changes  in 
the  requirements  concerning  ABS 
malfunctions  indicators.  The  agency  is 
responding  to  other  requests  for 
reconsideration  in  anoUier  document 
published  elsewhere  in  today's  Federal 
Register. 

Midland-(kau  and  TTMA  petitioned 
NHTSA  to  delete  the  reqiiirement  that 
the  external  malfunction  indicator  lamp 
on  a  trailer  be  visible  from  the  driver's 
seating  position  "through  the  rearview 
mirrors."  (see  S5.2.3.3).  Midland-Oau 
stated  that  since  truck  tractor 
manufecturers  cannot  control  where  the 
external  lamp  would  be  located, 
requiring  tractor  manufectiuers  to 
ensure  that  the  lamp  is  visible  from  the 
cab  of  the  truck  tractor  is  unreasonable. 
TTMA  stated  that  since  trailer 
manufecturers  cannot  control  where 
mirrors  are  located  on  tractors,  requiring 
the  ABS  malfunction  lamp  on  dollies 


and  trailers  to  be  visible  "through  the 
rearview  mirrors"  is  not  appropriate. 
That  organization  also  stated  that  there 
is  no  good,  practical  location  for  such  a 
lamp  on  a  dolly. 

AAMA  and  TTMA  requested  that  if 
the  agency  retains  the  requirement  for 
an  external  ABS  malfunction  indicator 
lamp  on  the  trailer,'  then  the  agency 
should  specify  the  location,  color  and 
intensity  of  the  lamp  in  Standard  No. 
108,  Lamps,  reflective  devices,  and 
associated  equipment. 

m.  Agency  Response  and  Proposal 

In  a  separate  notice  published 
elsewhere  in  today's  Federal  Register, 
NHTSA  has  denied  requests  by  several 
petitioners  to  rescind  the  requirement 
for  external  ABS  malfunction  lamps  on 
trailers  and  dollies.  However,  in 
response  to  the  petitions  from  Midland- 
Grau  and  TTMA,  NHTSA  has  decided  to 
propose  requirements  concerning  the 
location,  color,  activation  protocol  and 
intensity  of  the  external  ABS 
malfunctions  lamps  on  trailers  and 
dollies. 

A.  Location 

NHTSA  is  proposing  to  specify  the 
location  for  the  external  ABS 
malfunction  indicator  lamp  on  trailers 
and  dollies.  The  proposed  location  for 
trailers  is  similar  to  the  one  proposed  by 
the  agency  when  it  was  considering 
requiring  a  low  air  pressure  warning 
lamp  on  traifers.  (55  FR  4453,  February 
8, 1990)  For  most  trailers,  the  ABS 
malfunction  indicator  lamp  would  be 
required  to  be  located  on  the  left  side  of 
each  trailer,  as  close  to  the  front  as 
practicable,  and  at  a  height  as  close  as 
practicable  to  96  inches  above  the  road 
siuface.  (If  it  is  impracticable  to  moimt 
the  indicator  lamp  on  the  left  side  of  the 
trailer  at  a  height  of  60  inches  or  more 
above  the  road  surfece,  the  lamp  shall 
be  mounted  on  a  permanent  structure 
on  the  front  face  of  the  trailer  as  far 
leftward  as  practicable  and  at  a  height 
as  close  as  practicable  to  96  inches 
above  the  road  siufece).  For  dollies,  the 
indicator  lamp  would  be  required  on  a 
permanent  structure  of  the  doUy  and  to 
be  visible  to  a  person  standing  cm  the 
road  surface  near  the  location  of  the 
indicator. 

Standard  No.  Ill,  Rearview  mirrors, 
specifies  requirements  for  the 
performance  and  location  of  rearview 


'  ATA  and  UPS  petitioned  the  agency  to  delete 
the  raqulrementi  for  an  external  trailer  mounted 
malfunction  lamp.  They  claimed  that  the  external 
malfunction  lamp  will  lead  to  less  safety  because 
drivers  will  be  looking  in  their  mirrors  during 
braking  to  see  whether  the  ABS  lamp  is  functioning, 
instead  of  looking  at  traffic  conditions  ahead  of 
their  vehicle. 


mirrors,  but  it  does  not  provide  a 
requirement  for  the  height  of  the  mirm 
relative  to  the  ground.  A  location 
requirement  would  have  given  some 
reference  for  locating  the  ABS 
malfunction  indicator  lamp  on  the 
trailer.  However,  S8.1  of  Standard  No. 
Ill  specifies  that  "the  mirrors  shall  be 
located  so  as  to  provide  the  driver  a 
view  to  the  rear  along  both  sides  of  the 
vehicle,  *  •  •  ••  This  requirement 
should  ensiu^  that  the  driver  would 
have  a  view  of  an  indicator  lamp 
required  to  be  mounted  on  the  left  side 
of  the  trailer. 

NHTSA  is  basing  its  proposal 
regarding  the  height  of  the  trailer 
malfunction  indicator  lamp  on  a  report 
published  by  the  Universify  of  Michigan 
Transportation  Research  Institute 
(UMTRI).  "The  Influence  of  Truck 
Driver  Eye  Position  on  the  Effectiveness 
of  Retroreflective  Traffic  Signs,"  by 
Sivak,  Flannagan,  and  Gellatiy, 
September  1991.  This  report  includes 
data  on  driver  eye  heights  for  188  heavy 
trucks.  The  mean  driver  eye  height 
above  the  ground  for  heavy  trucks  in 
that  study  is  2.33  meters  or  91.74 
inches,  llierefore,  the  location  of  a  side 
rearview  mirror  for  such  vehicles  is 
likely  to  be  slightly  above  or  below  this 
mean  driver  eye  height  to  ensure  that 
the  average  driver  would  be  provided  "a 
view  to  the  rear  along  both  sides  of  the 
vehicle,"  as  required  in  S8.1  of  Standard 
No.  111. 

NHTSA  beUeves  that  if  the 
malfunction  indicator  lamp  is  located 
on  the  left  side  of  the  trailer,  as  far 
forward  as  practicable  and  at  a  height  as 
close  as  practicable  to  96  inches  above 
the  road  surface,  it  would  coincide  with 
the  mean  driver  eye  height,  based  on  the 
data  bora  the  UMTRI  report.  In  that 
location,  the  indicator  lamp  would  be 
likely  to  be  visible  to  the  driver. 

NHTSA  recognizes  that  on  some 
trailers,  such  as  flatbed  and  platform 
trailers,  there  may  be  no  side  structure 
that  is  sufficiently  high  to  locate  the 
ABS  malfunction  lamp  at  or  near  a 
height  of  96  inches.  If  it  is  impracticable 
to  mount  the  indicator  lamp  on  the  left 
side  of  the  trailer  at  a  height  of  60 
inches  or  more  above  the  road  surface, 
then  locating  the  lamp  on  the  boat  fece 
of  the  trailer  would  be  a  more 
appropriate  lamp  location  for  such  a 
vehicle.  To  increase  the  Ukelihood  of  a 
lamp  on  the  front  fece  of  the  trailer 
being  visible  through  the  side  rearview 
mirror,  the  lamp  would  be  required  to 
be  positioned  as  far  leftward  as 
practicable  and  at  a  height  as  close  as 
practicable  to  96  inches  above  the  road 
surface. 

In  response  to  notices  issued  on  the 
ABS  rulemaking,  TTMA  and  other 
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commentan  stated  \haA  requiring  a  lamp 
to  be  visible  thronigb  the  raarview 
minors  would  mike  it  necessary  for 
such  a  lamp  to  pititrude  from  the  dolly 
structiue,  thereby  making  it  susceptible 
to  damage.  They  fecommended  that  a 
dolly  be  required  |to  indicate  an  ABS 
malnmction  cmly  at  the  ECU  mounted 
on  the  dolly's  frame,  on  the 

S resumption  that!  it  would  be  visible 
uri^a  wradk-ardund  inspection. 

NHTSA  coDclujdes  that  the  proposed 
requirement  for  ^Mdfying  the  location 
bx  an  ABS  malfuliction  lamp  on  a  dolly 
must  be  difiisrant  tfrom  the  requirement 
proposed  f(»-  trailers.  The  agency  agrees 
with  TTMA's  comment  that  there  is  "no 
good,  practical  loiation  for  an  ABS 
malfunction  lam]^  cm  a  dolly."  from 
which  the  lamp  could  be  viewed  by  a 
driver  looldng  thsough  the  side  reerview 
minors.  ! 

Based  on  the  available  infcnmation, 
NHTSA  ptopoae^  that  the  ABS 
malfunction  lam#  on  dollies  be  located 
on  a  permanent  nructure  of  the  dolly  so 
that  it  would  be  Visible,  with  or  without 
a  trailer  tftached  to  the  dolly,  to  a 
person  in  a  standing  position  during  a 
%ralk-around  inspection.  By  permanent 
structure,  the  ageecy  means  a  fixed 
poition  of  the  vekide  that  is  inherently 
part  of  the  dolly  4s  opposed  to 
something  that  isl  earily  removed.  To 
accomplii^  this  goal,  the  proposed 
requiremoat  is  specified  in  objective 
terms  by  stating  tiiat  the  lamp  must  be 
located  on  a  penianent  structure  of  the 
dolly  and  positioned  at  a  height  of  not 
less  than  15  inch^  above  the  road 
sur&oa.  In  additibn,  the  malfunction 
lamp  would  have  to  be  visible  when 
viewed  by  a  person  standing  erect  and 
located  no  more  Ihan  10  fset  from  the 
dolly.  The  proposed  height  of  not  less 
than  15  immes  far  the  location  of  the 
dolly  ABS  malfunction  lamp  coincides 
with  the  lower  h#ight  limit  for  side 
maiker  lamps  on  !the  lowrer  edge  of  a 
trailer,  as  specified  in  Standard  108. 
Given  the  difbrnices  in  dolly 
configurations  and  sizes,  that  proposed 
minimiiTn  lamp  Height  is  expected  to 
provide  dolly  mapmCscturers  with  the 
flexibility  to  locste  the  ABS  lamp  in  a 
protected  locatioti.  The  agency  expects 
that  dolly  manuftcturers  would  locate 
the  lamp  below  the  fifth-wheel  to 
reduce  die  potential  for  damage  to  the 
lamp  when  the  dblly  is  being  connected 
to  a  trailer. 

NHTSA  believes  that  locating  the 
malfunction  lamp  on  the  ECU  of  the 
ABS  would  decrease  the  ability  of  the 
driver  or  inspectors  to  see  the  lamp.  The 
ECU  is  typically  placed  in  a  protected 
location  where  it  would  not  be  easily 
damaged.  Such  a  location  would  not  be 
conspicuous  enoligh  to  ensure  that  the 


ECU,  and  hence  the  malfunction  lamp, 
is  easily  seen  during  a  walk-around 
inspection  of  the  towed  v^de. 

B.  Color 

TTMA  requested  diat  NHTSA  require 
the  use  of  a  green  lamp  for  the  external 
ABS  malfunction  lamp  on  the  trailer 
and  the  dolly,  and  that  the  lamp  be  lit 
continuously  whenever  the  ECU  is 
powwed,  but  be  extinguished  when 
there  is  a  malfunction. 

Standard  No.  101,  Controls  and 
displays,  currently  requires  that  in- 
vehide  ABS  malfrmction  lamps  be 
yellow.  This  color  requirement  has  been 
harmonixed  with  the  vehide  standards 
of  other  countries.  NHTSA  and 
regulatory  agendes  in  other  countries 
have  historically  used  a  red  lamp  to 
indicate  a  critical  system  Cailiue  and  a 
yellow  lamp  to  indicate  a  non-critical 
malfunction.  The  International 
Organization  for  Standardization  (ISO) 
and  the  Economic  Commission  for 
Europe  (ECE)  recently  harmonized 
European  braking  requirements  with 
American  requirements,  agreeing  to 
spedfy  red  to  indicate  brake  failure  and 
yellow  to  indicate  ABS  malfunction. 
NHTSA  recognizes  that  these  color 
requirements  are  applicable  to 
instrument  panel  lamps  tad  do  not 
address  ABS  malfunction  indicator 
lamps  on  the  exterior  of  a  vehicle. 
However,  the  desirability  of  having  a 
uniform  protocol  in  this  regard  is  clear. 
The  agency  concludes  that  the  same 
requirements  should  be  applied  to 
external  ABS  malfuncticm  lamps  since 
they  perform  the  same  function  as  in- 
vehide  ABS  malfunction  lamps. 

NHTSA  notes  that  Table  I  of  Standard 
108  includes  a  requirement  for  two 
amber  dearance  lamps  at  the  front  of  a 
trailw  and  two  red  clearance  lamps  at 
the  rear  of  a  trailer.  In  addition. 
Standard  No.  108  references  the  Sodety 
of  Automotive  Engineers  (SAE) 
Recommended  Practice  J592e  (July 
1972),  Clearance,  Side  Marker,  and 
Identification  Lamps.  A  recent  update  of 
this  Recommended  Practice  (SAE  )592 
JUN92)  states  in  Section  5.1.7  that  "the 
color  of  light  from  front  dearance  lamps 
•  *  *  shall  be  yellow."  The  agency 
believes  that  the  color  of  external  ABS 
malfunction  lamps  should  be  the  same 
as  that  used  for  clearance  lamps. 

Based  on  these  considerations, 
NHTSA  concludes  that  the  use  of  a 
green  lamp  on  the  exterior  of  the  trailer 
for  indicating  a  trailer  ABS  malfunction 
would  violate  the  already  established 
convention  for  ABS  malfrmction  lamps 
and,  therefore,  could  create  confusion 
among  drivers.  However,  there  would  be 
no  prohibition  against  supplementing 
the  required  yellow  external 


malfunction  lamp  on  a  trailer  with  a 
green  Imnp  on  tlw  ECU  to  indicate  the 
status  of  the  treiler  ABS.  The 
supplemental  lamp  would  not  have  to 
conform  to  any  of  the  color  or  protocol 
requirements  specified  for  the  external 
ABS  malfunction  lamp. 

C.  Lamp  Protocol 

TTMA  requested  a  change  in  the  lamp 
protocol,  which  would  allow  the  lamp 
to  be  lit  continuously  When  the  ABS  is 
functioning  properly  and  to  be 
extinguished  when  there  is  a 
malfunction  in  the  ABS.  NHTSA  has 
addressed  this  issue  in  detail  in 
previous  Federa)  Register  notices  and  in 
the  final  rule  on  heavy  vehide  ABS 
rulemaking.  In  the  final  rule,  the  agency 
dedded  to  require  that  the  ABS 
malfimcdon  lamp  be  lit  when  a 
malfunction  exists  and  that  it  not  be  lit 
when  the  antilock  system  is  functioning 
properly. 

Imderthe  requirement  for  an  external 
ABS  malfunction  indicator  in  S5. 2.3.3 
of  Standard  121,  NHTSA  requires  that 
die  trailer  ABS  malfunction  lamp  be  lit 
during  the  check-oMamp  function  only 
when  the  vehicle  is  stationary  and 
power  is  first  supplied  to  the  antilock 
system.  This  allows  the  ABS  lamp  on  a 
trailer  that  is  moving  to  undergo  the 
check  of  lamp  function,  without  the 
lamp  cycling  on  and  off  whenever  the 
brakes  are  applied.  This  requirement 
will  eliminate  any  potential  distractions 
for  the  driver  or  for  drivers  of  other 
vehides  nearby,  which  might  be  created 
by  the  ABS  lamp  cycling  on  and  off 
with  every  brake  application.  The 
agency  emphasizes  that  in  the  event  of 
a  malfrmction  in  the  trailer  antilock 
system,  the  malfunction  indicator  lamp 
would  be  lit  whenever  power  is 
supplied  to  the  trailer  antilock  systmn, 
regardless  of  whether  the  vehide  is 
stationary  or  moving.  Accordingly,  the 
agency  has  dedded  to  deny  TTMA's 
request  for  a  change  in  the  ABS 
malfunction  lamp  protocol  and 
proposes  no  change  to  the  protocol 
induded  in  the  ABS  final  rule. 

D.  Intensity  and  Photometric 
Requirements 

AAMA  and  TI^dA  petitioned  the 
agency  to  require  that  the  external  ABS 
malfunction  lamp  have  the  same 
photometric  requirements  as  those 
spedfied  in  Standard  No.  108. 
Photometric  values  specify  the  amount 
of  light  emitted  by  a  lamp,  when 
measured  from  a  specified  distance. 

NHTSA  agrees  with  the  petitionera' 
recommendation,  and  proposes  that  the 
ABS  malfunction  lamps  meet  the 
requirements  specified  by  the  SAE 
Recommended  Practice  )592  JUN92  for 


the  dearance  lamps.  Those 
requirements  are  refermoed  in  Standard 
No.  108. 

The  photometric  pwfonnanoe 
requirements  in  SAE  J592  )UN92  far  the 
luminous  intensity  of  side  marker  lamps 
specify  minjiniiiti  intensity  values  at  test 
points  of  45  degrees  along  a  horizontal 
axis  and  10  de^ees  along  a  vertical  axis, 
when  measured  from  a  lamp  distance  of 
at  leest  three  meters.  In  addition,  the 
agency  proposes  that  the  lamp  be 
mounted  on  the  trailer  in  sudi  a  manner 
that  its  beam  is  directed  toward  the 
front  of  the  trailer  and  rotated  so  that  its 
top  and  bottom  become  its  sides.  Such 
an  orientation  of  the  lamp  would  ensure 
that  its  widest  light  beam  is  in  a  vertical 
plane  j\ist  outhoud  of  the  side  of  the 
trailer,  and  hence  would  be  mme  likely 
to  be  visible  by  the  driver  through  the 
tractor's  rearview  mirrors. 

In  addition  to  providing  general 
comments  regarding  this  issue, 
commenters  are  asked  to  spedfically 
comment  on  the  quantified  aspects  of 
the  proposed  location,  color,  and 
photometric  requirements  of  the  ABS 
malfunction  lamp  on  trailers  and 
dollies. 

IV.  Costs 

NHTSA  has  already  evaluated  the 
economic  impad  of  requiring  trailers 
and  dollies  to  be  equipped  with  an 
external  ABS  malfunction  lamp  in  the 
final  rule  on  heavy  vehide  ABS 
published  on  March  10, 1995.  The 
agency  estimated  that  the  unit  cost  of 
requiring  an  ABS  lamp  on  trailers  and 
dollies  is  $9.43.  Since  this  proposed 
rule  does  not  require  additional 
equipmoit,  but  only  specifies  location, 
color  and  intensity  for  the  ABS 
malfunction  lamp,  the  proposal  should 
not  have  any  impact  on  previously 
estimated  costs  or  benefits. 

V.  Rtdemaldng  Analyses  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulatory  Plaiming  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  proposal  was  not  reviewed  imder 
E.0. 12866.  NHTSA  has  analyzed  this 
proposal  and  determined  that  it  is  not 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
impacts  of  the  rule,  if  adopted,  would  be 
so  minimal  as  uot  to  warrant 
preparation  of  a  fiill  regulation 
evaluation.  As  noted  above,  NHTSA  has 
already  evaluated  the  econcHnic  impact 
of  requiring  an  external  ABS 
malfunction,  lamp.  For  details,  see  the 
Final  Economic  Assessment  (FEA) 
titled.  "Final  Rules  FMVSS  Nos.  105  & 
121  Stability  and  Control  While  Braking 


Requirements  and  Reinstatement  of 
Stopping  Distance  Requirements  fcv 
Medium  and  Heavy  Vehicles." 
published  in  June  1994. 

2.  Regulatory  Flexxbility  Act 

In  acondance  with  the  Regulatory 
Flexibility  Ad.  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Vehide  and  brake 
manufacturers  typically  woiUd  not 
qualify  as  small  entities.  Further,  as 
noted  above,  the  proposal  would  have 
no  impacts  on  costs  or  benefits  beyond 
those  addressed  in  the  FEA  for  the  ABS 
final  rule.  Accordingly,  no  regiUatory 
flexibility  analysis  has  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
suffident  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantiy  affect  the 
human  envinmment. 

5.  Civil  Justice  Refonn 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (49  U.S.C.  30111), 
whenever  a  Federal  motor  vehide  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
die  Federal  standard.  Section  105  of  the 
Act  (49  U.S.C.  30161)  sets  forth  a 
procedure  for  judidal  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehide  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  reqiiired  that  10 
copies  be  submitted. 


All  comments  must  not  exceed  IS 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  condse  fashicm. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  induding 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  shoiUd  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  spedfied  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
dosing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  dosing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  {>ostcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  40  CFR  Part  571 

Imports,  Motor  vehide  safety.  Motor 
vehides.  Rubber  and 

PART571-(AMENDE0] 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  Standard  No. 
121,  Air  Brake  Systems,  in  Tide  49  of 
the  Code  of  Federal  Regulations  at  Part 
571  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  dtation  for  Part  571 
would  continue  to  read  as  follows: 
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AoliMVttT:  49  U^.C  322,  30111,  30115. 
30117,  and  30166;  (Megadon  (rfauthoriQr  at 
49  CFR  l.sa 

2.  §  571.121  wotid  be  amended  by 
revising  S5.2.3.3.  v  rhich  would  read  as 
follows:    ^ 

{571.121    atMdMdUo.  121;  Air  Brake 


•       •       •       •  I     • 

S5.2.3.3    AntiloU  Malfunction 
Indicator,  (a)  In  ad^tion  to  the 
requirements  of  S5i2.3.2,  each  trailer 
and  trailer  converter  dolly 
manufactured  on  at  after  March  1, 1998, 
and  before  March  1.  2006,  shall  be 
equipped  with  an  Vernal  indicator 
lamp  that  meets  the  requirements  of 
paragraphs  (b)(l)-(5)  and  (c). 

(b)(1)  The  lamp  shall  be  designed  to 
conform  to  the  Society  of  Automotive 
Engineers  (SA£)  Rfcommended  Practice 
)592  JUN92.  Qear^ce.  Side  MarkeT, 
and  Identification  Vamps. 

(i)  Except  as  provided  in 
S5.2.3.3(b)(lHii).  eMi  trailer  that  is  not 
a  trailer  convwter  dolly  shall  be 
eqmpped  with  an  Indicator  lamp 
moimted  tm  a  peniianent  structure  on 
the  left  side  of  the  trailer  as  viewed  from 
the  rear,  as  close  to  the  front  as 
practicable  and  at  a  height  as  close  as 
practicable  to  96  inches  above  the  road 
surface,  when  meapiued  from  the  center 
of  the  lamp  on  the  trailer  at  ciirb  weioht. 

(ii)  If  it  is  impra<;ticable  to  mount  tne 
indicator  lamp  on  the  left  side  of  the 
trailer  at  a  height  of  60  inches  or  more 
above  the  road  sur^ce,  the  lamp  shall 
be  moimted  on  a  permanent  structure 
on  the  front  of  the  trailer  as  far  leftward 
as  practicable,  at  a  height  as  close  as 
practicable  to  96  iaches  above  the  road 
surface,  when  measured  from  the  center 
of  the  lamp  on  the  trailer  at  curb  weight. 

(2)  The  lamp  required  in 
S5.2.3.3(b)(l)(i)  and  S5.2.3.3(b)(l)(ii) 
shall  be  mounted  to  provide  light 
toward  the  front  and  rotated  so  that  its 
top  becomes  its  side,  as  specified  in 
SAE  J592  JUN92. 

(3)  The  lamp  for  a  converter  dolly 
shall  be  mounted  on  a  permanent 
structure  of  the  dolly  so  that  the  lamp 
is  at  a  height  above  the  road  surface  of 
not  less  tlun  15  inches  when  measiued 
from  the  center  of  |he  lamp  on  the  dolly 
at  curb  weight.  Th0  lamp  shall  be 
located  such  that  fisual  access  to  it, 
when  viewed  by  aj  person  standing  erect 
and  not  more  than  10  feet  from  the 
dolly,  is  not  obsci^ed  by  other 
structures  on  the  ^olly. 

(4)  The  color  of  the  lamp  shall  be 
yellow. 

(c)  The  lamp  sh^  be  illuminated 
whenever  power  is  supplied  to  the 
antilock  brake  system  and  there  is  a 
malfunction  that  affects  the  generation 


or  transmission  of  response  or  control 
signals  in  the  trailer's  antUock  brake  ,-• 
system.  The  lamp  shall  remain 
illuminated  as  long  as  such  a 
malfunction  exists  and  povrer  is 
supplied  to  the  antilock  brake  system. 
Each  message  about  the  existence  of 
such  a  malfunction  shall  be  stored  in 
the  antilock  brake  system  whenever 
power  is  no  longer  supplied  to  the 
system.  The  lamp  shall  be  automatically 
reactivated  when  power  is  again 
supplied  to  the  trailer's  antilock  brake 
system.  The  lamp  shall  also  be  activated 
as  a  check  of  lamp  function  whenever 
power  is  first  supplied  to  the  uitilock 
brake  system  and  the  vehicle  is 
stationary.  The  lamp  shall  be 
deactivated  at  the  end  of  the  check  of 
lamp  functicm,  unless  there  is  a 
malfunction  m  a  message  about  a 
malfunction  that  existed  when  power 
was  last  supplied  to  the  antilock  brake 
system. 
•        •        •        *        • 

Issued  on:  December  8, 1995. 
BarrjrFelrke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc  95-30376  Filed  12-11-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphartc 
Administratfcm 

50  CFR  Parts  649. 650.  and  651 
p.D.  112996F1 

New  England  Rshery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  meeting  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone. 
DATES:  The  meeting  will  begin  on 
Wednesday,  December  13, 1995,  at  10 
a.m.  and  on  Thursday,  December  14  at 
8:30  a.m. 

AOORESSES:  The  meeting  wiU  be  held  at 
the  King's  Grant  Inn,  Route  128  and 
Trask  Lane,  Danvers,  MA  01906-1097; 
telephone:  (617)  231-042Z. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  (617)  231-0422. 
SUPPLEMENTARY  INFORMATION: 


December  13, 1905 

The  December  13, 1995,  session  wiU 
include  repmts  from  the  Council's  Gear 
Conflict,  Monkfish,  and  Dogfish 
Committees.  The  gear  conflict 
discussion  will  focus  on  reviewing  and 
possibly  approving  a  draft  plan 
amendment  document  for  public 
hearing  purposes  that  contains  a 
framework  adjustment  procedure  to 
reduce  gear  conflicts.  Tlie  intent  is  to 
amend  several  fishery  management 
plans  for  this  purpose.  The  Monkfish 
Committee  will  update  the  Council  on 
possible  monkQsh  total  allowable 
catches,  limited  access  quotas,  and 
limited  access  qualification  criteria 
within  the  context  of  alternatives 
already  developed  as  part  of  a  draft 
fishery  management  plan.  The  Dogfish 
Committee  will  provide  background 
information  on  the  Mid-Atlantic  Fishery 
Management  Coimdl's  decision  to 
temporarily  delay  development  of  the 
joint  plan. 

During  the  afternoon  session  of  the 
meeting,  the  Marine  Mammal 
Committee  will  report  on  its  efforts  to 
develop  time/area  closures  to  reduce  the 
bycatch  of  harbor  porpoise  in  the  Gulf  ^ 
of  Maine  sink  gilhiet  fishery.  The  Sea 
Scallop  Committee  will  discuss  the 
development  of  Amendment  5  to  the 
Fishery  Management  Plan  for  the 
Atlantic  Sea  Scallop  Fishery  (Scallop 
FMP),  a  program  to  allow  vessels  to 
consolidate  their  days  at  sea.  The 
Coimcil  may  dso  approve  draft 
Amendment  6  to  the  Scallop  FMP  for 
public  hearing  purposes.  The 
amendment  proposes  to  establish  a 
temporary  experimental  use  area  10 
miles  south  of  Martha's  Vineyard  for  sea 
scallop  research,  enhancement,  and 
aquaculture. 

Abbreviated  Rulemaking— Atlantic  Sea 
Scallops 

At  the  recommendation  of  its  Scallop 
Committee,  the  Council  will  consider 
initial  action  on  Framework  Adjustment 
7  to  the  Scallep  FMP  under  the 
framework  for  abbreviated  rulemaking 
procedure  contained  in  50  CFR  650.40. 
The  Council  proposes  to  extend  the 
current  rule  specifying  a  maximum  crew 
size  of  seven  until  a  plan  amendment 
allows  the  consolidation  of  days  at  sea 
now  allocated  to  individual  scallop 
vessels,  or  until  the  Council  changes  the 
crew  si2»  through  other  action. 

December  14, 1995 

The  December  14, 1995,  session  will 
begin  with  an  update  on  the  future 
direction  of  lobster  management.  The 
Northeast  Multispedes  (Groundfish) 
Committee  will  follow  with  a  report  on 
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actioos  to  date  to  finalize  proposed 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multi^Mcies  Fishery  (Multispedes 
FMP). 

Abbreviated  Rulemaking  Actitm— 
Northeast  Multispedes 

The  Council  will  consider  action  on 
Framework  Adjustment  13  to  the 
Mukispedes  FMP  under  the  fraraewcffk 
for  abbteviated  rulemaking  procedure 
contained  in  50  CFR  651.40.  The 
Council  proposes  to  require  exempted 
fishery  status  for  vessels  fishing  outside 
of  their  allocated  groundfish  at  sea 
scallop  days  at  sea.  The  Coimcil  will 
consider  two  additional  actions  under 
tibe  framewoil:  for  abbreviated 
rulemaking  procedure:  Initial  action  on 
FraraeworifL  Adjustment  14  to  reduce  the 


bycatch  of  harbor  porpoise  in  the  Gulf 
of  Maine  sink  giUnet  fishery  through 
time/area  dosures  in  the  mid-coast  and 
southern  New  England  regions  during 
the  spring,  and  initial  action  on 
Framework  Adjustment  15  in  which  the 
Council  proposes  to  require  that  all 
vessels  take  a  20-day  block  of  time  off 
from  harvesting  groundfish  during  the 
March  through  May  spawning  period. 

The  Coundl  will  consider  public 
comments  at  a  minimum  of  two  Council 
meetings  prior  to  miilfing  any  final 
recommendations  to  the  Director, 
Northeast  Region,  NMFS  (Regional 
Director),  undo'  the  provisions  for 
abl»eviated  rulemaking  dted  above.  If 
the  Regional  Director  concurs  with  the 
measures  proposed  by  the  Coundl,  he 
will  publish  them  as  a  final  rule  in  the 
Federal  1 


Hie  Council  will  address  any  other 
outstanding  business  at  the  condusion 
of  the  agenda  items  described  above. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  direded  to 
Douglas  G.  Marshall  (see  ADDRESSES)  at 
least  5  days  prior  to  the  meeting  date. 

KvAatVep  16  U.S.Q  1801  et  seq. 

Dated:  Deconber  8, 1995 

Acting  Director,  Office  of  Fisheries 
Cortservation  and  S4anagement,  Nationa] 
Marine  Fisheries  Service. 
[FR  Doc.  95-30380  Filed  12-8-95;  2:17  pm] 
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Fedflral  Reglstar 

VoL  60.  No.  239 

Wednesday,  December  13,  1995 


TNs  aadion  of  the  FEDERAL  REGISTER 
conlaina  documanls  opher  than  rulea  or 
prapoaad  rules  that  ale  appicabte  to  the 
pubic  Noticas  of  heanngs  and  inveaiigations, 
committee  meetings,  •gency  decisions  and 
rulings,  delegations  daulhorty.  fling  of    . 
pattJona  and  appicatibns  and  agency 
statamants  of  organizfrtion  and  functions  are 
examples  of  donmwilts  appearing  in  this 

SOCDOn. 


DEPAFTTMENT  OF  COMMERCE 

ForalgtvTrade  Zones  Board 
[Docket  A(32b1)-2(HB5] 

Foreign-Trada  Zona  21— Charlaston, 
SC  Request  for  Mtnufacturlng 
Authortty  Hukmer  Manufacturing 
Corporation  (Industrial  Bellows/Molded 
Parts) 

An  application  lias  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Soutb  Carolina  State  Ports 
Authority,  grantee  iof  FTZ  21,  pursuant 
to  §400.32^)(1)  oithe  Board's 
regulations  (15  CFR  Part  400), 
requesting  authority  on  behalf  of  the 
Hubner  Manufacturing  Corporation 
(HMC)  (a  subsidiary  of  Hubner  Gummi- 
Und  Kunststoff  Gi$bH,  Germany),  to 
manufacture  indiiitrial  bellows  and 
plastic/rubber  molded  parts  under  zone 
procedures  for  the iU.S.  market  and 
export  within  FTZ  21.  It  was  formally 
filed  on  November  30, 1995. 

HMC  plans  to  establish  a  facility 
within  the  WandojParic  site  of  FTZ  21 
to  manufacture  industrial  bellows  used 
in  buses,  trains  and  airport  gangways; 
and,  plastic,  rubber,  and  metal  molded 
parts  used  in  motqr  vehicles,  medical 
instruments,  and  ^porting  goods.  Certain 
components  and  itateiials  (about  40% 
the  finished  products'  value)  would  be 
sourced  &om  abroed,  including: 
rubberized  fabric,  trimming  bands, 
articulation/electronic/hyc&aulic  parts, 
aluminum  profiles,  treat  plate  and 
kinematic  systems,  plastic  resins,  and 
rubber  compoimds.  All  foreign 
merchandise  would  be  admitted  to  the 
zone  in  privileged  foreign  status  (19 
CFR  146.41).  Up  to  80  percent  of  the 
finished  products  are  exported. 

Zone  procedures  would  exempt  HMC 
from  Customs  duty  payments  on  the 
foreign  materials  esed  in  the  export 
activity.  On  domestic  sales,  the 
company  would  he  able  to  defer 
Customs  duty  payments  on  the  foreign 
materials  imtil  thf  y  are  transferred  from 


the  zone  for  domestic  consimiption.  A 
portion  of  the  foreign  merchandise 
which  becomes  scrap  during  the 
production  process  (e.g..  rubberized 
fabric)  may  also  be  exempt  from 
Customs  duties  (scrap  yield  ranges  up  to 
25  percent).  In  accordance  with  the 
Board's  regulations,  a  member  of  the 
FTZ  Staff  has  been  designated  examiner 
to  investigate  the  application  and  report 
to  the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  January  12, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  January  29, 1996). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
3716, 14th  Street  &  Peimsylvania 
Avenue  NW..  Washington,  DC  20230 

Dated:  November  30, 1995. 
John  J.  Da  Ponte.  Jr., 
Executive  Secretary. 
[PR  Doc.  95-30275  Filed  12-12-95;  8:45  am] 
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International  Trade  Administration 

Amendment  to  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Detarmlnation:  Bicycles  From  the 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  13. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  or  Katherine  Johnson, 
Office  of  Antidumping  Investigations, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230;  telephone  (202)  482-3965  or 
(202)  482-4929,  respectively. 
THE  APPUCABLE  STATUTE:  Unless 
otherwise  indicated,  all  citations  to  the 
statute  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the 
Tariff  Act  of  1930  (the  Act)  by  the 


Uruguay  Rounds  Agreements  Act 
(URAA). 

Scope  of  InvestigatioB 

The  product  covered  by  this 
investigation  is  bicycles  of  aU  types, 
whether  assembled  or  imassembled. 
complete  or  incomplete,  finished  or 
imfinished,  including  industrial 
bicycles,  tandems,  recimibents,  and 
folding  bicycles.  Fat  purposes  of  this 
investigation,  the  following  definitions 
apply  irrespective  of  any  different 
definition  that  may  be  foimd  in  Customs 
rulings,  U.S.  Customs  law,  or  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  (1)  The  term 
"unassembled"  means  fully  or  partially 
imassembled  or  disassembled;  (2)  the 
term  "incomplete"  means  lacking  one  or 
more  parts  or  components  with  which 
the  complete  bicycle  is  intended  to  be 
equipped;  and  (3)  the  term  "unfinished" 
means  wholly  or  partially  impainted  or 
lacking  decals  or  other  essentially 
aesthetic  material.  Specifically,  this 
investigation  is  intended  to  cover:  (1) 
Any  assembled  complete  bicycle, 
whether  finished  or  unfinished;  (2)  any 
unassembled  complete  bicycle,  if 
shipped  in  a  single  shipment,  regardless 
of  how  it  is  packed  and  whether  it  is 
finished  or  imfinished;  and  (3)  any 
incomplete  bicycle,  defined  for 
purposes  of  this  investigation  as  a 
frame,  finished  or  imfinished.  whether 
or  not  assembled  together  with  a  fork, 
and  imported  in  the  same  shipment 
with  any  two  of  the  following 
components:  (a)  The  rear  wheel;  (b)  the 
front  wheel;  (c)  a  rear  derailleur;  (d)  a 
front  derailleur;  (e)  any  one  caliper  or 
cantilever  brake;  (f)  an  integrated  brake 
lever  and  shifter,  or  separate  brake  lever 
and  click  stick  lever;  (g)  crankset;  (h) 
handlebars,  with  or  without  a  stem;  (i) 
chain;  (j)  pedals;  and  (k)  seat  (saddle), 
with  or  without  seat  post  and  seat  pin. 

The  scope  of  this  investigation  is  not 
intended  to  cover  bicycle  parts  except  to 
the  extent  that  they  are  attached  to  or  in 
the  same  shipment  as  an  unassembled 
complete  bicycle  or  an  incomplete 
bicycle,  as  defined  above. 

Complete  bicycles  are  classifiable 
under  subheadings  8712.00.15, 
8712.00.25,  8712.00.35.  8712.00.44.  and 
8712.00.48  of  the  1995  HTSUS. 
Incomplete  bicycles,  as  defined  above,   . 
may  be  classified  for  tariff  purposes 
under  any  of  the  aforementioned 
HTSUS  subheadings  covering  complete 


bicycles  fa  imder  HTSUS  subheadings 
8714.91.20-8714.99.80,  inclusive 
(covering  various  bicycle  parts).  The 
HTSUS  subheadings  are  provided,  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Case  History 

On  November  1, 1995  (60  FR  56567, 
November  9, 1995),  the  Department  of 
Commerce  ("the  Department")  made  its 
affirmative  preliminary  determination  of 
sales  at  less  than  fair  value  in  the  above- 
referenced  investigation.  On  November 
7, 1994,  we  disclosed  our  calculations 
for  the  preliminary  determination  to 
coimsef  for  petitioners,  coimsel  for  Bo- 
An  Bike  (Shenzhen)  Co.,  Ltd.  ("Bo- An"); 
CA'nC  Bicycle  Co.,  Ltd.  ("CATIC"); 
China  Bicycle  Co.  (Holdings)  Ltd. 
("CBC");  Giant  China  Co.,  Ltd. 
("Giant");  Hua  Chin  Bicycle  (S.Z.)  Co., 
Ltd.  ("Hua  Chin");  Merida  Bicycle 
(Shenzhen)  Co.,  Ltd.  ("Merida"); 
Shenzhen  Overlord  Bicycle  Co.,  Ltd. 
("Overlord");  and  Universal  Cycle 
Corporation  (Guangzhou)  ("UCC"),  and 
counsel  for  Shim  Lu  Bicycle  Company 
("Chitech"),  respondents  in  this 
investigation. 

On  November  9  and  20, 1995. 
respondents  alleged  that  ministerial 
errors  had  occurred  in  the  calculations 
and  requested  that  these  errors  be 
corrected  and  an  amended  preliminary 
determination  be  issued  reflecting  these 
corrections.  As  discussed  below,  we 
find  that  most  of  these  errors  constitute 
ministerial  errors  within  the  meaning  of 
19  CFR  353.28(d)  (hereinafter 
"ministerial  errors"). 

For  all  companies,  we  miscalculated 
fectory  overhead  in  three  ways:  (1)  We 
mistakenly  used  cumulative 
depreciation  instead  yearly 
depreciation;  (2)  we  inadvertently 
included  factory  overhead,  packing  and 
certain  SG&A  expenses  in  the 
denominator  of  die  calculation;  and  (3) 
we  misapplied  the  calculation  formula 
to  one  company's  financial  statements. 

For  CATfc  and  CBC.  we  inadvertently 
double-counted  the  value  of  certain 
components.  For  Hua  Chin,  we 
misoalculated  the  factor  valuation  for 
one  component.  For  Merida.  we 
miscalciUated  brokerage  expenses  and 
double-counted  certain  other  expenses. 
For  Universal,  we  miscalculated 
packing. 

In  preparing  the  recalculations  for  the 
ministerial  errors  described  above,  we 
noted  several  minor  unintentional  errors 
in  the  programming  for  Bo-An.  CBC. 
Hua  Chin,  and  UCC.  These  constitute 
ministerial  errors  within  the  meaning  of 
19  CFR  353.28(d).  Although  not  noted 
by  other  parties,  we  are  correcting  these 


errors  for  those  companies  whose 
calculations  we  are  already  revising. 
(See  memorandum  bom  The  Team  to 
Barbara  R.  Stafford  dated  November  29, 
1995.) 

Amendment  of  Preliminaiy 
Determination 

The  Department  has  stated  that  it  will 
amend  a  preliminary  determination 
only  to  correct  for  significant  ministerial 
errors  (i.e.,  corrections  that  result  in  a 
difference  of  5  absolute  percentage 
points  and  that  are  at  least  25  percent 
greater  or  less  than  the  preliminary 
margin,  and  corrections  resulting  in  a 
margin  of  zero  or  de  minimis).  (See 
Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value:  Disposable  Lighters  from  the 
People's  Republic  of  China,  60  FR  9008 
(February  16, 1995).  Notice  of  Amended 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Fresh  Cut  Roses 
from  Colombia.  59  FR  51554  (October 
12. 1994),  and  Amendment  to 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Sweaters  Wholly 
or  in  Chief  Weight  of  Man-Made  Fiber 
from  Hong  Kong,  55  FR  19289  (May  9, 
1990).) 

Given  the  facts  of  this  investigation, 
as  noted  above,  the  Department  hereby 
amends  its  preliminary  determination  to 
correct  for  the  ministerial  errors 
involved  for  Hua  Chin,  Merida. 
Overlord,  and  UCC,  since  the  correction 
of  the  ministerial  errors  results  in  de 
minimis  or  zero  margins  for  those 
companies. 

We  are  not  amending  the  preliminary 
margins  of  Chitech  and  CBC  because  the 
corrections  of  the  ministerial  errors  do 
not  result  in  a  difference  of  five  absolute 
percentage  points  bom  the  preliminary 
margin  rates,  nor  do  they  result  in  de 
minimis  margins. 

Finally,  we  are  not  amending  the 
prelimiiiary  margins  of  Bo-An,  CATIC, 
and  Giant  because  those  companies 
were  preliminarily  found  not  to  be 
selling  at  less  than  fair  value.  (See 
memorandum  from  The  Team  to 
Barbara  R.  Stafford  dated  November  29, 
1995,  for  a  detailed  discussion  of  the 
ministerial  error  allegations  and  the 
Department's  analysis).  The  revised 
estimated  margins  are  as  follows: 


Manufacturer/pro- 
ducer/exporter 

Weighted-average 
margin  percentage 

Bo-An 

0.00. 

CATIC 

Giant 

0.00. 
0.00. 
^.56{de  minimi^. 

MArMa 

0.00. 

CBC  

5.69. 

Overiofd 

Chitech 

1.54  (de  minima. 
5.29. 

Manufacturer/pro- 
ducer/exportsr 

Weighted-average 
mar{^  percentage 

UCC „. 

PRC-Wide  Rate 

0.55  {de  minimis^. 
61.67. 

The  PRC-Wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  exporters/factories  that 
are  identified  individually  above. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  the  Department  will  direct 
the  U.S.  Customs  Service  to  continue  to 
require  a  cash  deposit  or  posting  of  a 
bond  for  all  entries  of  subject 
merchandise  frt>m  the  PRC  for  CBC  and 
Chitech  that  are  entered,  or  vtrithdrawn 
bom  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Department  will  direct  the  U.S.  Customs 
Service  to  terminate  suspension  of 
liquidation  for  Merida,  Overlord,  UCC, 
and  Hua  Chin.  Furthermore,  any  entries 
by  Merida,  Overlord.  UCC,  and  Hua 
C^iin  which  were  suspended  as  a  result 
of  the  preUminary  determination  will  be 
liquidated.  The  "PRC-Wide"  rate 
established  in  the  preliminary 
determination  remains  the  same.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  the 
amended  preliminary  determination. 

Postponement  of  Final  Determination 

On  November  6  and  9, 1995, 
respondents  representing  a  significant 
proportion  of  exports  to  the  United 
States  of  subject  merchandise  requested 
a  60-day  postponement  of  the  final 
determination,  in  accordance  with  19 
U.S.C.  section  1673d(a)(2)  and  19  CFR 
353.20(b).  Pursuant  to  19  CFR  353.20(b), 
because  our  preliminary  determination 
is  affirmative,  and  no  compelling 
reasons  for  denial  exist,  we  are 
postponing  the  date  of  the  final 
determination.  Because  of  the  federal 
government  shutdown,  the  date  of  the 
final  determination  will  be  extended  by 
an  additional  six  days,  the  number  of 
days  of  the  shutdown,  to  March  29, 
1996. 

The  deadline  for  interested  parties  to 
submit  additional  publicly  available 
information  concerning  surrogate  values 
is  February  13, 1996.  Rebuttal 
comments  on  this  information  must  be 
submitted  no  later  than  February  23. 
1996. 

The  revised  deadlines  for  submitting 
case  briefs  and  rebuttal  briefs  are  March 
1, 1996,  and  March  8, 1996, 
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raqpactively.  On  hMsmber  20. 1995. 
netlflnniai  reqimtwd  that  ■  hiiaringhii 
held.  At  tUs  time  tht  hearing  if 
fdiednled  far  Maichi  12, 1906,  the  time 
and  place  to  be  detednined,  at  the  U.S. 
Department  of  Comoieroe,  14th  Street 
and  Constitutian  Avenue.  N.W.. 
Washington.  D.C  20|30.  Parties  should 
conflim  by  telephone  the  time.  date,  and 
place  of  the  hearing  48  houis  before  the 
schednlad  time. 

This  notice  is  pubBshed  pmsuant  to 
section  733(f)  of  the  Act  and  19  CFR 
353.15(aX4). 

Dated:  Dwmbar  4. 1|9S. 

Attiitont  sBcntaiy  fot  iopoit 
A^miuoittnilk  wi. 

(FR  Doc  95-30270  FUe^  12-12-89;  8:45  am] 
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I  of  Smm  at  Lata  ThM 

raw  vawK  reinMHHion  rfDm 


AQBICY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Comnieroe. 

ACTION:  Notice  of  Amendment  to  Final 
Detennination  of  Sales  at  Less  llian  Fair 
Value:  Feirosilicon  Ftom  Venezuela. 


r:  On  May  1^1995.  the 
Depeitment  of  rnmnyrm  (tfie 
Depertment)  submitted  to  the  Court  of 
Intenational  Trade  (0r)  the  final 
results  of  redetermination  pursuant  to  a 
court  remand  in  Afm^,  eta/.  V.  United 
States  (Slip  Op.  94-192,  December  13, 
1994).  On  Septemberiie,  1995.  the  CTT 
affirmed  our  redetenainatioD  (Slip  Op. 
94-192).  In  accordance  with  that 
affirmation,  we  are  h^rriiy  amending  the 
Final  Detennination  if  Sales  at  Less 
nan  Fair  Value:  Fenosilicon  from 
Venezuela  58  FR  27522  (May  10, 1993). 
We  have  recalculated!  the  margin  for  Uie 
sole  respondent  in  the  investi^rtion, 
CVG-Venezobma  de  Fetrosilicio  CA. 
(CVG-FESILVEN),  asiweU  as  the  "All 
Others"  rate,  as  fblloars: 


Msnuleclurai/expofter 


CVO-FE8ILVEN 

Al< 


cenp 


154)1 
15.01 


ffnECnVE  date:  December  13, 1995. 

FOa  RNmCR  MFOMMinON  CONTACT: 
Shawn  Thompson,  Office  of 
Antidumping  Investi|atioos,  Import 
Administratiop,  Intematitmal  Trade 
Administraticn.  U.S.  Department  of 
Commerce,  14th  Street  ioA  Constitution 


Avenue  NW.,  Washington,  D.C  20230; 
telephone:  (202)  482-1776. 


On  December  13, 1994.  the  err.  in 
Aimcor,  et  al.  v.  United  States  (Slip  C^. 
94-192),  remanded  to  the  Depertment 
for  redetermination  the  Final 
De^ervainatian  of  Sales  at  Less  Than 
Fair  Value:  FerroaUoon  frtxn  Venexueia 
58  FR  27522  (May  10. 1993).  In  its 
remand  order,  the  Court  granted  the 
Department's  request  to  reconsider  the 
issue  of  CVG-FESILVEN'S  depradatian 
costs,  and  instructed  the  Depertment  to 
determine  wdiether  CVG-FESILVEN's 
dqnedatian  costs  should  be  beaed  on 
the  revalued  amount  shown  in  the 
company's  1991  finandal  statements. 

In  the  Department's  final 
determination,  the  dumping  margin  for 
CVG-FESILVEN  was  9.55  percent 
CVG-FESILVEN's  dumjring  margin  was 
based  on  using  CVG-FESILVEN's 
historical  costs  of  its  assets  to  calculate 
depredation  expenses. 

Final  Kamand  Raeahs 

In  accordance  with  the  CITs  order, 
the  Department  reconsidered  its  final 
detennination  with  respect  to 
Ferrosilicon  from  Venezuela.  Upon 
redetermination,  we  find  that  we  should 
base  depreciation  costs  on  the  revalued 
amount  of  CVG-FESILVEN's  fixoA 
assets.  Accordingly,  we  revised  CVG- 
FESILVEN's  cost  of  production  [POP)  to 
indude  the  depredaticm  expense 
related  to  the  company's  asset 
revaluation. 

We  incoarporated  the  revised  COP  in 
our  cost  test  analysis.  We  also  induded 
the  revised  depred^cm  amount  in  our 
calculatiao  of  constructed  value  (CV) 
and  then  incraponted  the  revised  CV 
into  the  margin  calculations,  as 
appropriate. 

Final  Kesolls  of  Redetenninatioa 

On  September  16. 1995,  the  CTT 
affirmed  our  redetermination  (Slip  Op. 
94-192).  Because  no  party  appeeled  tnat 
affirmatim  to  the  Court  of  Appeals  for 
the  Federal  Circuit,  that  decision  has 
become  the  "final  and  omdusive" 
decision  in  this  action.  See  Timldn  v. 
United  States.  893  F.2d  337  (Fed.  Or. 
1990).  Therefore,  in  accordance  with 
that  affirmation,  we  are  hereby 
amending  the  final  determinaticm  and 
order  with  resped  to  CVG-FESILVEN's 
and  the  "all  others"  rates.  The  revised 
weighted-average  margin  for  both  is 
15.01  percent. 

The  Departmoit  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  aU  appropriate 
entries.  The  Departmoit  will  issue 


appraisement  instructions  directly  to 
the  Customs  Service. 

This  notice  is  in  accordance  with 
section  516(a)(e)  of  the  Tariff  Ad  of 
1930,  as  amended. 

Ostsd:  Deoanbar4. 1995. 
G. 


Assistant  Secretary  for  Impart 
Acfaniniatratian. 

[FR  Doc  95-30277  PUsd  12-12-W;  8:45  am] 


MtfaHon  of  Naw  Shippar  Anttdumplng 
Duty  Admlnlatfallva  Ravlaw 

AOmcv:  Import  Administration. 
International  Trade  Administration, 
Department  of  Cmnmeroe. 

ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  duty 
administrative  review. 

SUMMARY:  The  Depertment  of  Commerce 
(the  Department)  has  recdved  a  request 
to  condud  a  new  shipper  administrative 
review  of  the  antidumping  duty  order 
on  fresh  and  chilled  Atlantic  salmon 
from  Norway  widi  an  October  semi- 
annual anniversary  date.  In  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  this  administrative  review. 
ffRCnVE  DATE:  December  13. 1995. 
FOR  FUflTHER  INFOmiATION  CONTACT: 
Todd  Petnrson  or  Thomas  Futtner, 
Office  of  Antidumping  Compliance, 
Import  Administration.  U.S.  Dq>artment 
of  Commerce,  14th  Street  and 
Constitution  Avmue,  NW,  Washington, 
D.C  20230,  telephone  (202)  482-4195/ 
3814. 

SUPPLEMENTARY  MPOaMATlON: 

Background 

The  Department  has  received  a 
request,  in  accordance  with  19  CFR 
353.22(h)  (1995).  fm  a  new  shipper 
review  of  an  antidiunping  duty  order 
with  an  Odober  semi-annual 
annivMsary  date. 

Initiation  of  Reviews 

In  accordance  with  19  CFR  353.22(h). 
we  are  initiating  one  new  shipper 
review  of  the  antidiunping  duty  order 
on  fresh  and  chilled  Atlantic  salmon 
from  Ncffway.  We  intend  to  issue  the 
final  results  of  this  review  nd  brter  than 
August  15, 1996. 


AnUdunphu  di 


dulypiD- 


Nofway: 
Fresh  end  CMM  At- 
lenSc  Seknon,  A— 
403-801,  Nofdk: 
Group  A/l 


Period  to  be  K^ 


S/1/9S-1(y31/06 


Concurrent  with  publication  of  this 
notice,  we  will  instrud  the  Customs 
Service  to  allow,  at  option  of  the 
importer,  the  pcwting,  until  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  merchandise  (19  CFR 
353.22(h)(4)]. 

Interested  parties  must  submit 
applications  for  disclosure  imder 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b). 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Ad  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(h). 

This  notice  is  published  pursuant  to 
19  CFR  353.22(b). 

Dated:  November  29, 1995. 
Joseph  A.  ^wlrini. 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-30280  Filed  12-12-95;  8:45  am] 
SajJNQ  COOC  It10-06-H 


National  Ocaanic  and  Atmoaphertc 
Admlniatration 

Coaatal  Information  Managemant 
Cuatomar  Survey 

ACTK)N:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agendes  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Ad  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  12. 
1996. 

ADDRESSES:  Dired  all  written  comments 
to  Gerald  Tache,  Departmental  Forms 
Clearance  Officer,  CNspartment  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  direded  to  Catherine  McCrary, 
NOAA  Coastal  Services  Center,  1990 
Hobson  Ave.,  Charleston,  SC  29405- 
2623.  Telephone:  (803)  974-6251,  Fax: 
(803)  974-6224 

SUPPLEMENTARY  INFORMATION: 

LAbstrad 

The  National  Oceanic  and 
Atmospheric  Administration's  Coastal 


Services  Center  (CSC)  was  established 
in  1994  for  the  purpose  of  bridging  the 
gap  between  the  sdentists  and  managers 
in  the  coastal  zone  management 
community.  There  are  two  main 
components  of  the  CSC:  Coastal 
Management  Services  (CMS)  and 
Coastal  Information  Services  (QS).  The 
goals  of  the  CIS  division  are  to  be  an 
integrator  and  provider  of  marine 
ecosystem  and  coastal  watershed  data  to 
coastal  resource  managera.  A  survey  is 
being  used  to  leam  bow  we  can  best 
meet  the  needs  of  the  coastal 
information  management  community. 

The  objectives  of  the  survey  are:  to  get 
feedback  frcHn  the  coastal  information 
management  community  on  the 
relevance,  importance,  and  need  of 
spedfic  Center  proposed  products;  to 
give  coastal  information  managers  the 
opportunity  to  describe  other  needs 
and/or  programs  that  they  would  like 
the  Center  to  foster;  and  to  obtain 
information  on  the  hardware  and 
software  platforms  and  capabilities  of 
the  coastal  information  management 
community.  The  survey  results  will 
provide  the  Coastal  Information 
Services  division  of  the  Coastal  Services 
Center  with  specific  information  about 
the  needs  of  the  coastal  information 
management  community. 

n.  Method  of  Collection 

A  combination  of  mail  surveys  and 
electronic  surveys  on  the  Internet  will 
boused. 

m.  Data 

OMB  Number:  None. 

Form  Number  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Coastal  Information 
Managers  from  the  following  programs 
or  agencies:  Coastal  Zone  Management 
Programs,  National  Estuarine  Research 
Reserve  Sites,  National  Marine 
Sanctuaries,  Sea  Grant  Institutions,  and 
Natural  Resoim»  Management  agencies. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  198. 

Estimated  Total  Annual  Cost:  $0. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
induded  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  6, 1995. 
Gerald  Tache, 

Departmental  Fmms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  95-30278  Filed  12-12-95;  8:45  am) 
SH.UNO  COOC  »81fr-12-P 

[I.D.  112096C] 

Small  Takes  of  Ringed  Seels  Incidental 
to  On-4ce  Selamic  Activity 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 

authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  and  implementing 
regulations,  notification  is  hereby  given 
that  letters  of  authorization  to  take 
ringed  seals  inddental  to  on-ice  seismic 
operations  in  the  Beaufort  Sea  off 
Alaska  were  issued  on  December  1, 
1995  to  BP  Exploration,  Western 
Geophysical,  and  Geco-Prakla,  all  of 
Anchorage,  AK. 

EFFECTIVE  DATE:  These  letters  of 
authorization  are  effective  from  January 
1, 1996.  through  May  31. 1996. 
ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910  and  Western  Alaska 
Field  Office,  NMFS,  701  C  Street, 
Anchorage,  AK  99513. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055  or  Ron  Morris,  Western  Alaska 
Field  Office,  NMFS,  (907)  271-5006. 
SUPPLEMENTARY  INFORMATKM: 

Section  101(a)(5)(A)  of  tiie  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  NMFS  to 
allow,  on  request,  the  inddental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  dtizens  who 
engage  in  a  spedfied  activity  (other  than 
commerdal  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
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an  made,  sod  ragultfiaas  are  ianied. 
Under  the  MMPA.  tbe  tann  "taking" 
means  to  harass,  hunt,  cqiture  or  Ull  or 
to  attempt  to  liarass^  hunt,  capture  or 
kill  maina  mammali. 

Paimissiaa  may  be  granted  for  periods 
up  to  5  years  if  tbs  Secretary  of 
Cnmrneroe  finds,  sftsr  notification  and 
opportunity  fior  public  comment,  that 
the  taking  will  haveto  negligible  impact 
on  the  spades  or  atojck(s)  ofmarine 
mammals  and  will  not  have  an 
unmitigable  adverseiimpsct  on  the 
availability  of  the  qjjBcies  or  stoGk(s)  for 
subsistence  uses.  In  additian.  NMFS 
must  prescribe  regulations  that  include 
permissible  methods  of  tsldng  md  other 
means  effscting  the  iBsst  praiiicable 
adverse  impact  on  the  nedes  and  its 
haUtat.  and  (m  the  atvailability  of  the 
spedes  for  subsistegps  uses,  paying 
psrticular  attentioD  to  rookeries,  mating 
grounds  and  areas  o|  ■<i«<1ot 
signlflcance.  The  regulations  must 
indude  requirements  pertaining  to  the 
monitoring  and  rqKCting  ofsu^  tsking. 
Regulatiaos  govsrniag  t^  taking  of 
rii^gad  seels  inddental  to  on-ioe  seismic 
activities  were  published  cm  January  13. 
1993  (58  PR  4091)  a»d  remain  in  eSsd 
until  December  31. 1|997. 


NMFS  received  requests  for  letters  of 
authorisation  on  the  dates  specified 
from  (1)  BP  E}q>larati(m  (Alaska)  Inc. 
900  Esst  Benson  Blvd.  P.O.  Box  196612. 
Anchorage,  AK  9951|»-6612  (September 
11. 1995);  (2)  Geco-IVakk.  500  W. 
International  Airport  Roed,  Anchorage, 
AK  99518  (October  ill,  1995)  and  (3) 
Western  Geophysical/Westein  Atlas 


Intemationar.  Inc  351 E.  Intemationsl 
Airport  Road.  Anchqrage,  AK  99518- 
1299  (November  10. 1995).  All  letters 
request  a  take  by  haiMsment  of  a  small 
number  of  ringed  se^  inddental  to  on- 
ice  seismic  work  in  the  Beaufort  See. 
AK. 

Issuance  of  these  Ittters  of 
suthorizstion  is  based  on  finHJTip  that 
the  total  takings  willihave  a  negfigible 
impact  on  the  ringed  seal  qiedes  or 
stock  and  will  not  iWve  an  immitigable 
adverse  imped  on  tbs  availability  of 
this  qiedes  far  subsistence  uses. 

Dated:  Decanber  1. 1D9S. 
WiBiaaiW.Fax,)r.. 
Dindor,  Office  ofPmtected  Rmounm. 
National  Marine  FkhaimSwvia. 
[PR  Doc  95-30379  PUed  12-12-98;  8:45  am] 
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MMJKT:  Notice  of  Iqtent 


8UMMARY:  The  National  Weather  Service 
(NWS)  implonented  the  Supplemental 
Data  Pragnm  efbctive  Odober  1, 1995. 
This  prnram  supplements  dats 
provided  by  the  Automated  Surface 
Obeerving  System  (ASOS).  Obaervaticms 
produced  through  the  Supplementsry 
Dsta  Program  are  transmitted  separately 
from  the  ASOS  (^wrations  and  fvovide 
data  to  support  hydrometeorological 
operations  snd  dimatological 
applications.  This  notice  soqtlains  the 
reesons  for  the  shift  in  reporting 
metiiods  and  desoibes  how  to  obtain 
and  interpret  hydrometeorological 
information  that  was  previously 
available  in  the  surface  aviation 
obeervation  (SAO)  format 

EFFECTIVE  DATE:  Odober  1. 1995. 
ADOREtSEt;  Requests  for  information 
should  be  sent  to  Steve  Pritdiett.  NWS, 
Office  of  Systons  Operations,  1325  East- 
West  Highway,  Silver  Spring.  MD  20910 
or  through  electronic  mail  at  suppdata 
0mitpgate.s8mc.noaa.gov. 

FOR  FURTNEII  MFOfMIATKM  OONTACT: 
Steve  Pritchett  at  301-713-1792. 
SUPPLEMENTART  MPORMATION:  As  part  of 
the  NWS  modernization,  the  NWS  is 
undergoing  a  major  shift  in  the  methods 
used  to  obssrve  snd  report  surface 
wreather  infonnation. 

Tbe  NWS  has  developed  snd  is 
instslHng  ASOS  to  automate  certain 
observing  functions,  thereby  taking 
advantage  of  advances  in  sensor  snd 
microprocessor  technology.  At 
approximately  900  airports  in  the 
United  States  during  the  1990s,  the  U.S. 
Departments  of  Qumnerce, 
Tranqxirtation.  and  Defmse  are 
deploying  ASOS  to  support  aviation 
operations  and  weather  forocesting  and 
warnings,  as  well  ss  genwal  needs  of  the 
hydrometeoiological,  dimatological. 
and  meteorological  research 

ASOS  will  provide  greatly  expanded 
coverage  Oocetions  and  observing 
houn),  objective  observations,  a 
continuous  weather  watch,  and 
improved  operating  effidency.  ASOS, 
whisn  integrated  with  advances  in 
remote  sensing  and  weather  information 
processing  systems,  is  expected  to 
contribute  to  improved  warning  and 
forecast  services.  ASOS  will  perform  the 
besic  observing  functions  necessary  to 
genoate  a  SAO.  However,  because  some 
weather  parameters  observed  manually 
today  will  not  biitially  be  observed  by 
ASOS,  the  NWS  is  introducing  two  new 
classes  of  observations  to  the  amy  of 
meteorological  surfK»  observations:  the 
supplementaiy  data  obsnvation  (SDO) 
and  the  supplementary  climate  data 
(SCD). 


Supplementary  observations  are  not 
apnoided  to  the  ASOS  obeervation: 
raUier.  they  are  disseminated  as  seperete 
messages.  The  NWS  will  Hi«M«nin«t^ 
these  rn>orts  to  s  vsriety  of  Federal  and 
non-Federal  usen  of  NWS  data. 
Supplementary  data  will  be  made 
availd>le  through  NWS  communication 
systems  such  as  Family  of  Services, 
hK)AA  Weather  Wire,  and  various 
computer  and  commercial  vendor 
services. 

Surface  observational  data  in  the 
ASOS  ere  will  continue  to  come  from 
many  sources.  ASOS,  slong  with 
complementary  data  derived  frmn 
remote  sensing  technologies,  such  ss 
statellites,  will  form  the  bsckbone  of  the 
surfMS  obeerving  network  (SAO) 
system.  Surfve  data  from  over  20,000 
automatic  end  menual 
hydrometerological  sites,  induding 
cooperative  end  hydrologic  netwo^, 
will  continue  to  play  an  important  role 
in  NWS  operational  farscast  programs. 
'niey.conq>rise  the  climatologicu  dati 
bases  and  simply  information  to  usen 
y/tho  currentfy  rely  on  surfux 
observations  from  airports,  as  well  ss  for 
non-eviation  related  infonnation. 

The  NWS  Weather  Forecest  Offices 
(WFOs)  will  issue  these  new 
supplemtary  data  reports.  The  SDOs 
will  provide  significant,  event-driven 
obeervations  primsrily  bitended  to 
support  weetner  fneauting  and  general 
hydrometeorological  needs.  Elements 
may  be  reported  in  SDOs  on  an  "as- 
observed"  basis  and  do  not  imply  a 
continuous  or  basic  wee^w  watch. 
SDOs  will  not  generally  indude 
elements  that  sre  in  augmented  ASOS 
observations  from  that  location. 

The  SCD  reports  may  provide 
routinely  scheduled  observations  useful 
for  dimatological  applications,  as  well 
as  hydrometeorolo^cal  (merations. 
SCDs  are  routinely  issued  at  desipiated 
houn  at  about  the  seme  time  as  the 
recorded  surface  obsorvation  (note:  the 
SDOs  sre  issued  on  an  event  bads, 
which  may  fall  "cm  the  hour"  cmly  by 
chance). 

Most  offices  issuing  SCDs  and  SDOs 
will  not  issue  the  full  suite  of  SCD/SDO 
elements.  There  nvill  be  some  variation 
among  individual  offices  in  the 
elements  they  report  Elements  reported 
in  SCDs  will  generally  not  be  reputed 
in  SDOs.  Exceptions  are:  (1) 
piedpitation  type  and  intensity 
reported  in  SCDs  may  also  be  reported 
in  SDOs  when  considered  signfficant  by 
the  on-site  observer,  and  (2)  volcuiic 
ash  reported  in  SCDs  will  also  be 
reported  in  SDOs.  Observations  of 
volcsnic  eruptions  and  volcanic  ash 
when  first  noted  and  severe  weather 
(severe  thunderstoims  and  tomadic 


activity]  when  first  observed  may  be 
induded  in  weather  warnings  and 
statements  issued  by  cognizant  NWS 
offices  rather  than  in  supplementary 
data  reports.  The  same  elements  may  be 
reported  in  both  SDO's  and  aviation 
observations  from  some  sites  (see 
enclosures). 

In  the  future,  non-Federal  observers 
(volimteers.  Cooperative  Observers,  etc.) 
are  exi>ected  to  partidpate  as  members 
of  the  supplementary  data  network. 
Their  reports  will  focus  on  snow  depth, 
snowfall  amoimt,  hail  and  ice  pellet 
occurrences.  It  is  expected  that  a  subset 
of  volunteer  observers  will  report  water 
equivalent  of  snow  on  the  ground. 
Susan  F.  Zevin, 

Deputy  Assistant  Administrator  for 
Operations. 

Report  Format  and  Content 

The  information  in  supplementary 
data  reports  will  follow  the  syntax  and 
abbreviations  used  in  Federal 
Meteorological  Handbook  Number  1  for 
Surface  Observations  (FMH-1).  (FMH-2 
for  synoptic  doud  reports)  where 
practical.  Supplementary  data  reports 
differ  from  surface  aviation  observations 
in  the  following  ways: 

•  Only  a  limited  set  of  observed 
elements  is  included  in  supplementary 
data  reports.  A  given  supplementary 
report  may  contain  one  or  several 
elements. 

•  Supplementary  data  reports  are  not 
issued  on  an  hourly  basis.  Time- 
scheduled  SCDs  are  issued  at  main 
synoptic  houre  or  at  other  designated 
houn  of  the  day  depending  on  the 
variable(s)  being  reported.  Event-driven 
9X)8  are  issued  when  a  significant 
phenomenon  is  first  observed.  A  follow- 
up  "termination"  SDO  will  be  issued 
after  the  cessation  of  certain  events. 

•  Some  SDOs  will  contain  a  "/", 
solidus  remarks  separator.  The  purpose 
of  the  remarks  separator  is  to  help 
computer  decoders  differentiate 
tietween  decodable  (parsable)  remarks 
and  remarks  not  readily  amendable  to 
decoding.  SCDs  will  not  inclde  the  "/" 
remarks  separator  because  all  remarks  in 
SCDs  are  decodable. 

Supplementary  data  reports  are 
encoded  as  follows: 

Sm— TYPE— (COR— )TIME—WX/— 
Decodable  RMKS—/— Other  RMKS  ("— 
"  indicates  a  required  space  and  "/" 
indicates  a  required  solidus.  The  "/" 
will  appear  in  an  observation  if  and 
only  if  one  or  more  "WX"  elements  are 
reported  and  are  followed  by  remarks. 
The  "/"  remarks  separator  will  appear 
in  an  SDO,  only  if,  the  SDO  contains 
both  decodable  and  noncodable 
remarifLS. 


SID— Station  identifier  (3  to  5 

alphaniuneric  charactere). 
TYPE— Type  of  observation  (either  SCD 

or  SDO).  If  the  observation  is  a 

correction  to  a  previously 

disseminated  SCD  or  SDO,  the 

contraction  COR  will  follow  the  type 

of  observation  (in  which  case  the  time 

(TIME)  will  be  the  time  of  tbe 

observation  being  corrected). 
TIME — ^Time  of  observation  in  hoius 

and  minutes  UTC  [0000  *  *  *  2359). 
WX— Weather  and/or  obstructions  to 

vision.  This  field  will  be  from  1  to  15 

characters  in  length  including  the 

precipitation  intensity  symbol  {.-,+)• 

The  elements  to  be  reported  in  the 

"WX"  field  are  given  in  Table  1  of 

this  guide.  Contractions  for 

predpitation  types  are  given  in  Table 

2;  contractions  for  obstructions  to 

vision  are  in  Table  3. 

Decodable  RMKS,  Otiier  RMKS— 
Remarks  are  separated  from  the  "WX" 
group  with  a  solidus  and  a  space.  If  no 
"WX"  is  reported,  the  remarks  are 
preceded  with  a  space  after  the  time 
iJlME)  element. 

SCD  remarks  are  encoded  in  the 
following  order: 
BNNhCLhCMCH— Total  doud  cover  and 

synoptic  cloud  types 
931nnn — ^Depth  of  new  snow  (snowfall) 
933RRR — Water  equivalent  of  snow  on 

the  ground 
4/sss— Depth  of  snow  on  groimd 
98xxx — ^Duration  of  simshine 
7R24R24R24R24— Calendar  day  total 

precipitation  (from  designated  sites) 
4s„T,T.TxS„T„T„T„— Calendar  day 

maximum  and  minimum  temperature 

(from  designated  sites) 
NUi — Nothing  to  report 

SDO  remarks  are  encoded  in  tbe 
following  order 
Temination  reports  for  "WX"  elements 

(e.g..  END  IP) 
SNOINCR  x/x— Snow  increasing  rapidly 
HLSTO  x— Size  of  largest  hailstone 

observed 
"  /  "  remarks  separator 

Other  SDO  remarks  when  considered 
significant  by  the  on-site  staff: 
Local  variation  in  visibility  (e.g..  VSBY 

N2;  F  BANK  N-E2)  (designated 

stations) 
Virga — Precipitation  evaporating  before 

reaching  ground  (designated  stations) 
Precipitation  not  at  station  (e.g.,  RWU 

SW;  SU  OVR  MTNS  N)  (designated 

stations) 
Clouds  above  12,000  feet  (types  and/or 

layers]  (designated  stations] 
Distant  clouds  obscuring  mountains 

(designated  stations] 
Other  meteorological  infonnation 

considered  significant,  such  as 

blowing  volcanic  ash 


The  SDO  "WX"  group,  remarks  of 
snow  increasing  rapidly  (SNOINCR), 
hailstorms  (HLSTO),  and  termination 
reports  for  "WX"  elements  are 
considered  decodable. 

Initiation  and  termination  reports  will 
be  issued  for  selected  "WX"  elements 
(those  listed  in  Table  2  of  this  gmde). 
An  exception  is  hail,  for  which  only  an 
initiation  report  will  be  issued. 
Termination  reports  will  be  issued  for 
any  weather  and/or  obstructions  to 
vision  previously  reported  in  the  "WX" 
field  of  an  SDO  when  the  event  is 
determined  to  have  ended.  Termination 
reports  are  not  required  for  information 
reported  in  SDO  remarlcs  unless 
designated  by  NWS  regional 
headquartera. 

•  The  initiation  report  for  a  "WX" 
element  is  implicit  in  the  "WX"  field 
(e.g.,  "MQ  SDO  1325  BS"  is  an 
initiation  report  for  blowing  snow).  The 
initiation  report  for  other  significant 
events  carries  the  information  in  the 
SDO  remarks  section  (e.g.,  "MQ  SDO 
1325  ED/  RWU  SW"  may  be  an 
initiation  report  for  distant  rain 
showers.  The  blowing  dust,  previously 
re{>orted,  continues). 

•  Termination  reports  contain  the  key 
word  "END"  followed  by  a  space  and  a 
description  of  the  event  which  ended. 
All  termination  information,  even  for  a 
"WX"  element,  is  considered  to  be  in 
the  remarks  category.  Termination 
information  for  "WX"  elements 
precedes  any  "  /  "  remarks  separator 
(e.g..  "MQ  SDO  1445  END  BD  /  END 
RWU  SW"). 

•  Termination  reports  for  items  listed 
under  "other  SDO  remarks  when 
considered  significant  by  the  on-site 
staff"  can  have  several  meanings:  (1)  the 
event  ended,  (2)  the  event  is  no  longer 
considered  significant,  but  it  may  still 
exist,  or  (3]  because  of  darkness,  it  is  not 
possible  to  determine  if  the  event  still 
exists. 

Plain  language  remarks  may  at  times 
be  necessary  to  clarify  changing  local 
conditions.  For  example,  if  a  fog  bank 
previously  reported  to  the  north  (e.g., 
"ANC  SDO  1205  F  BANK  N2"]  moves 
over  the  airport.  "ANC  SDO  1330  F 
BANK  MOVD  OVR  ARPT"  might  be 
subsequently  reported. 

Location  of  phenomena  Mdthin  10 
miles  of  the  station  will  be  reported  as 
"VCNTY  STN."  followed  by  the 
direction  bom  the  station.  Phenomena 
between  10  and  30  miles  of  the  station 
will  be  located  by  direction  fitim  the 
station.  Phenomena  beyond  30  miles 
will  be  reported  as  "DSNT,"  followed 
by  the  direction  from  the  station. 

If  there  are  no  coded  remarks  or 
weather  to  report  in  a  scheduled  SCD, 
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the  SCD  will  be  tmintiitted  with  "ML" 
(e.a..  "PHL  SC 1758  h<L"). 
Table  1  gives  the  type  of 
supplementary  iafonnation  reported, 
the  category  of  the  supplementary  data 
report,  criteria  for  reporting,  and  type  of 
site  making  die  report,  It  also  gives  the 
syntax  of  the  element  and  one  or  more 


examples.  Examples  of  complete  ■ 
sui^l«nentary  data  reports  are  given  in 
the  back  of  this  guide.  Except  where 
explicitly  stated  otherwise,  the  "WFO" 
column  refers  to  all  WFOs,  whether  or 
not  they  have  a  collocated  ASOS.  The 
"Other  NWS  OfBce"  column  refen  to 


NWS  stafiiod  (»r  manual  observing  sites 
with  respcMisibility  for  supplementary 
data  reporting.  This  table  represents  the 
initial  supplementary  data  reporting     . 
configuration  by  office  type  (augmentaA^ 
elements  are  ejoduded). 


UMI 


Table  1.— Description  of  Elements  Reported  as  Supplementary  Data 

Type  of  report 

When  reported 

Reported  by 

' 

Element 

SI 

» 

SCO 

WFO 

Other  I^WSof- 
ioes 

Format,  example,  oommanto 

WX— Weather 

-1 
■ 

X 

Volcanic  ash 
winotbe 

SCOsfrom 
sites  witha 

ASOS. 

at  e^wty  syn- 
optic times 
(00.  06. 12. 
and  18  UTC) 
and  staff  is 
avaHabie. 

X 

Designated 
Stations. 

ancVorob- 
structtonsto 
visioa 
— Al  piedpila- 
tfon  types 

precipitation  types;  Tabte  3  gives 
contraclione  (or  obstructions  to  vi- 
sioa 
When:  "WX*  refers  to  weather  «id 
obetmctions  to  visioa  Weather  r»- 

sities. 
—Volcanic  ash 

Obstructions  to  vision  refer  to  phe- 
nomana  ttiat  reduce  visibility  but 
aie  not  precipitation.  Weather  and 
obstnjction  to  vision  efemente  in- 
cluded in  SCDs  and  SDOs  are 
given  in  the  'EfemenT  column  to 
thefeft. 

Exanptes:    VOLCANIC     ASH;     IF; 
HLSTO  'A;  IP-:  END  VOLCANIC 
ASH;  END  IF 

Commenia:    Visftiity    speciftod    by 
FMH-1   tor  qualifying  intensity  of 
snow  and  drizzfe  may  not  be  weU 
resolved  at  certain  WFOs  withou  a 
cotocated    ASOS.    Consequently, 
snow   and   drizzfe   intensities   re- 
ported by  non-ASOS  WFOs  must 
be  considered  to  be  estimates.  A 
follow-up  lennmation-  SOO  wM  be 
issued   upon   tennination    of   the 
event  (with  the  exception  of  haiQ. 
The  tennination  SDO  wiH  give  the 
event  preceded  by  the  k^  world 
"END.- 

Volcanic  ash  wHI  not  be  reported  in 

suppwmeniary  date  originating  from 
sites  which  have  collocated  ASOS. 
Volcanic  ash  is  appended  directty  to 
the  ASOS  observations  at  those 
sites. 
Visiiifily  wlB  not  be  a  tactor  m  report- 
ing n/OLCANiC  ASH"  as  present 
weather  (WX)  in  m  SDO.  Any  obv 
served  "VOLCANIC  ASH"  wi  be 
reported. 
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Table  1.— description  of  Elements  Reported  as  Supplembitary  Data— Continued 


Element 


Type  of  report 


SDO 


WX— Weather 

X  .„ 

and/or  ot>- 

Volcanic  ash 

structionsto 

will  not  be 

vision. 

Inckidedin 

-Icepelfete  ... 

SDOs  from 

—Volcanic  ash 

sites  wHha 

—Other 

coltocatod 

nonaugment- 

ASOS. 

eo  etemenis 

whenoortsid- 

ered  signifi- 

cant by  the 

on-site  steff 

(ice  crystals, 

ice  fog. 

smoke,  blow- 

ing snow, 

t)iowing 

sand.btow- 

mg  dust,  and 

blowing 

, 

spray). 

Daily  total  sun- 

•••••••>••••••••••*«■••• 

shine  dura- 

ttoa 

Calendar  day 
total  pre- 
scripHonao- 

cumuiatton 
.'   (water  equiv- 
alent). 


Calendar  day 
maximum 
and  mini- 
mum tem- 
peratures. 


SCD 


When  reported 


when  observed 
and  staff  is 
availabte. 


Reported  by 


WFO 


Once  daily  at 

Reported  at  of- 

08  UTC.  If 

fictalNWS 

UN)  StSDOn  18 

ck)6edat08 

ratfen  report- 

UTC. the 

ing  sites. 

•'98XXX- 

These  sites 

groupwMlbe 

maybe 

reported  in 

moved  as 

the  first  6- 

required. 

hrly  observa- 

tion after 

opening. 

Equipment 

must  be 

availabte. 

24-tKXK  value 

Only  reported 

oncedaHyat 

by  WFOs 

OOLSTand 

whk^donot 

staff  is  avail- 

have  a  cdto- 

atie. 

catedASOS. 

24-txxjr  value 
once  daily  at 
OOLSTand 
steff  is  avail- 
abte. 


OlhsrNWSof- 


Designated 
stations. 


Only  reported 
by  WFOs  ■ 
whchdonot 
have  acoUo- 
cated  ASOS. 


Format,  exampto,  oorrwnents 


Format:  98xxx. 

Where:  "98*  is  ttw  code  group  irxlica- 
tor  and  "xxx"  gives  the  total  mirv 
utes  of  sunshine  for  the  previous 
calendar  day.  "xxx"  is  erxxided  in 
hundreds,  terts,  and  units. 

Example:  98096;  98000. 

Interpretation:  96  minutes  of  sunshine; 
0  minutes  of  sunshine. 

/Missing  data  knicator.  9S//I. 


Format:  7R24R2«R24R24- 

Where:  "7"  is  the  code  group  indk»- 
tor  R24R24R}«R24  gives  precipitation 
amount  encoded  in  tens,  units, 
tenths,  and  hundredttis  of  incties. 

£xanv)fe.  70125. 

Interpretation:  125  inches  of  precipi- 
tatk)n  (water  equivalent)  in  the  pre- 
ceding 24  hours. 

Missing  data  inOcator  71/11. 

Comment:  Note  that  in  the  SCD  the 
"7"  group  refers  to  a  24-hr  precip 
total  ending  at  mklnight  LST  wtiere- 
as  the  "T"  group  in  the  remarks  of 
an  ASOS  observatkxi  or  a  manual 
surface  otiservation  refers  to  a  24- 
hr  precip  total  erxling  at  12  UTC. 

Format  4s  T,T,T,SnT„T„Tn. 

Wt)ere:  "4"  is  ttie  code  group  indna- 
ton  Sn  gives  sign  of  ttie  data  ("1" 
for  temperatures  betow  CF,  "0"  for 
temperatures  0°F  or  higher);  T»T,T, 
is  the  maximum  temperature  in 
wfxjle  degrees  F;  T„T„T„  is  the  min- 
imum temperature  in  wtx)le  degrees 
F. 

Example:  4007CXXV45. 

Interpretation:  24-hr  max  temperature 
of  70*F,  24-tv  min  terrperature  of 
45''F. 

Missing  data  indicator:  Allllllll. 


f«02i 
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Tabu  1.— DESCRipnoN  of  ELEl^(lE^f^s  REPORTED  AS  SupPLEii«ENTARY  DATA— Continued 

1  Type  of  report 

when  reported 

Reported  by 

CMfflOHl 

S( 

0 

SCO 

WFO 

OttierNWSof- 
ficee 

Format,  exampte,  oommento 

Snowirtcraa»- 

X 

••••■••••••a 

X 

Hourly  when 

Designiaed 

Designated 

Format  SNOINCR  x/x. 

ing  rapidly. 

snow  depth 
Increase 
equals  or  ex- 
ceeds 0.5"/ 
hr  and  staff 

stations. 

stations. 

ReferwKe:  FMH>1  Tabte  A3-88.  2.e 
modHled  to  exclude  ttie  depth  ir>> 
crease  since  the  last  6-hrly  report 

When:  "SNOINCR-  is  the  code  group 

mdKator.     x/x"   gives   (he   snow 

itavaiiabie. 

depth  increase  in  the  past  hourrtotal 
deplh  of  snow  on  the  ground  at 

time  of  observation,  both  of  which 
are  reported  in  whote  inches. 

Exarry^:  SNOINCR  1/6. 

Interprataeon:  One  inch  depth  in- 
crease in  the  past  hour  with  6 

inches  on  the  ground  at  time  of  ob- 

^ 

servation. 

Size  of  largest 

X 

.-—..••• 

M— •••...•......«»» 

wfwn  first  ot>- 

Designated 

Designated 

Format  HLSTOx. 

haistone  oth 

senradand 

siauons. 

stations. 

Where:  "Ht^TO"  is  the  group  indtea- 

swed. 

staff  is  aveii- 
able. 

tor.   "x"   gives  the   dteunetar   (in 
inches)  of  the  largest  hailstone  ob- 
served. Haistone  size  is  reported  in 
%  inch  inciemente.  If  the  haislone 
sizeiste8sthwi!4inch,ikwlba 

"-■-? 

encoded  as  <y4.    .^k  ■■..,  .; 

'■- 

Exampte:  HI.STO  '/6. 

Interpretation:  The  largest  hailstone 

1 

obsen/ed  was  'A"  in  dtemeter. 

OOISI  SiQnHICOTt  WMrttMf  liifoviiwliuii 

Significant 

X 

■■•■»■•••• 

.>•••••••••.••••.»..... 

wtien  Observed 

Reported  at 

Format  Descriplion  and  dkection  from 

locaivari- 

and  staff  is 

speciflc,  CUT'' 

station. 

biiity. 

available. 

renMy  staffed 
NWS  ob- 

Examptes: VSBY  N2;  F  Bank  I4-E2. 

imerpretation:   (1)   visabaty   to   trie 

serving  sites 

which  are 
oennraned 
tobeespe- 
dalyprob- 
lemalic  wilb 
respect  to 
terrain,  and 

north  is  2  nUtes.  (2)  A  fog  banl(  ax- 
iste  north  through  east 
Comment  Once  reported.  significar4 
changes  to  local  vartalions  in  visi- 
bMy-  wl  be  reported  in  updated 
SDOraports. 

"* 

muMplevisi- 

'  « 

bHitf  sensors 
are  not  avail- 
able or  do 
not  suffice. 

Virga 

X 

wnen  ooeerveo 
and  staff  is 

Reported  at 
specific,  cur- 



Fonnat  "VIRQA-  and  direction  from 
station. 

available.. 

rently  staffed 
NWS  ob- 
serving sites 
in  nxxjntaw 
ous  areas 
laddng  radar 
coverage 
which  aiB 
determined 
to  bo  espe- 
daly  prob- 
lematic wUh 
respect  to 

Exampte:  VIRGA  NW. 

Comment  Once  raportad.  significant 
changes  to  "virga"  wiH  be  reported 
in  updated  SDO  reports,  e.g., 
VIRGA  VCNTY  STN  NW  MOVG  E. 

1 

terrain. 

- 

<.>•;• 

- 

Table  1.— Description  of  Elements  Reported  as  Supplementary  Data— Continued 


Type  of  report 

When  reported 

Reported  by 

Etement 

SDO 

SCD 

WFO 

Other  NWS  of- 
fices 

Format,  example,  comments 

Precipitation 

X 

■•■•••••••■■•■•■■••••••a 

when  ot)served 

Reported  at 

Format  Type  and  intensity  (or  "U"  if 

not  at  the 

and  staff  is 

specific,  cur- 

univiown) of  precipitation  and  direc- 

station. 

avaiiabte. 

rently  staffed 
NWS  ob- 
serving sites 
in  mountain- 
ous areas 
lacicing  radar 

tion  from  station. 
Examptes:  RWU  SW;  SU  OVR  MTNS 

N. 
Comment  Once  reported,  significant 

changes  to  "precipitation  not  at  the 

station"  will  be  reported  in  updated 

coverage 
which  are 
determined 
to  be  espe- 
cially prob- 
lematic with 
respect  to 
terrain. 

SDO   reports,   e.g..   RWU   VCNTY 
STN  SW  MOVD  NW. 

Significant 

X 

Whenob- 

Reported  at 
specific,  cur- 

Formafr "CLD  LYR"  followed  by  one 

sen/edand 

or  more  cloud  base  heights  (gen- 

12,000 feet 

staff  is  avaii- 

rently staffed 

erally  estimated,  hundreds  of  feet 

AGL  and  sig- 

abte. 

NWS  ob- 

" 

AGL)  and  amounts  (SOT,  BKN,  or 

nificant  cloud 

serving  sites 

OVC).  Ceiling  designators  ("E"  and 

typM. 

- 

in  mountain- 
ous areas 
which  are 
determined 
to  be  espe- 
cially prob- 
lematic with 
respect  to 
tenain. 

"M")  are  not  reported  as  this  layer 
may  not  be  the  layer  constituting  a 
ceiling.  Only  significant  doud  layers 
above  12,000  feet  AGL  are  re- 
ported. Types  of  significant  clouds 
associated  with  orographic  features, 
such  as  ACSL  and  rotor  clouds, 
nr»y  also  be  reported. 

Brarrpte;  CLD  LYR  140  OVC;  ACSL 
VCNTY  STN  SW-W 

Interpretation:  A  significant  overcast 
cloud  layer  based  at  14,000  feet 
above  ground  level  was  obsen«d. 

Convnent:  Once  reported,  significant 
changes  to  "cloud  layers  atwve 
12,000  feer  and  "signfficant  doud 
types"  win  be  reported  in  updated 
SDO  reports,  e.g.,  CB  W  MOVD  N. 

Significant  dis- 
tant douds 

X 

Wiienot)- 

Reported  at 

Format.  Descnption  and  direcbon  from 

servedand 

specific,  cur- 

station. 

obscunng 

staff  is  avail- 

rently staffed 

Exanpe:     CLD     BASES     OBSCG 

mountains. 

able. 

NWS  ob- 
serving sites 
which  are 
determined 
to  be  espe- 
Ciaity  prob- 
lematic with 
respect  to 
terrain. 

MTNSW. 

Interpretation:  Cloud  bases  otjscuring 
mountains  to  the  west. 

Comment:  Once  reported,  significant 
changes  to  "distant  douds  obscur- 
ing mountains"  will  be  reported  in 
updated  800  reports. 

/Vny  other  me- 
teorological 

X 

When  ob- 
served and 

X 

X 

Format  Ptain  language  using  FMH-1 

contractions  wfiere  practical. 

information 

staff  is  avaii- 

Comments: Any   significant   weather 

when  consid- 

abte. 

information    such    as    convective 

ered  signifi- 

doud types  not  covered  above  may 

cant  by  the 

be  entered  here  if  not  included  in 

orvsite  staff. 

•• 

an  ASOS  observation. 

64026 
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TABt^  l.-bESCRtPTION  OF  ELEMENTS  REPORTED  AS  SUPPLEMBfTARY  DATA— Continued 

1 

Type  of  report 

iieponea  oy 

ENnMnl 

^ 

SCO 

WFO 

Other  NWS  of- 
foea 

Fonnsi^  Sduvnpis*  oonvnsnls 

Deptfiof  new 
•now. 

X 

At64irlysyn- 
opHc  tines 

Oesfgnaled 
stations. 

Deeignated 
stations. 

FdmiiC:931nnn. 

vnwm:  'Wr  is  the  code  gnwp  Incf- 

(00.  06. 12. 

calor  for  ttw  amount  of  soid  pr^ 

and18UTC) 

"iwMaHiMi  /{a     sncMf   snoMi  nelals. 

when  any 

snow  grains,  ice  pelels,  ice  cry»> 

amount  of 

tai8.WKihal)thatfelinlhepast6 

snow  has 

hours,  even  If  some  or  al  of  it  mail- 

taleninthe 

ed.  "xwtC  gives  tfw  depth  in  the  fwy 

pastehoura 

zsn  stale  to  tfie  neaieet  tenth  of  an 

■ 

and  staff  is 

inch  using  a  letting  zero  if  less 

' 

avaiatile. 

than  1  inch.  Trace  amounts  are  re- 
ported as  931000. 

Exanpto:  931012. 

uwBifKmUon:  1 .2  mcnes  oi  new  snow 
fel  in  the  past  6  hours. 

kKssing  dttB  MkBtar  The  group  is 
not  reported  if  no  sou  prsdpHation 
fel  during  the  past  6  hours  or  if  hal 
was  the  only  fom)  of  soid  predpita- 
tloa 

WalsrequiwiK 

X      

Oncedaiyat 

Designated 

Deeignated 

fiormBt933RRR. 

lantof  anew 

l8UTCif 

staoons. 

stations. 

WTisra:  "933"  is  the  code  gRwp  Indk 

on  the 

Vw  average 

cator  and -RRR- ia  the  water  equlv- 

gnxjnd. 

snow  dspth 

alent  of  snow  on  tf)e  ground  r^ 

(totheneer- 
eetinch)iB2 
Inctiee  Of 
mora  and 
sMTisavai- 
able. 

ported  in  lentlis  of  iivshes. 
£x»r|)te:93312S. 
nMafpreanon.     ic.o     sicnes    wanr 

equlvaient  of  snow  on  the  ground. 

no  soia  preapaBBon  les  aumg  me 
past  6  hours  or  if  haM  was  the  only 
form  of  soNd  precipitation. 

Depth  of  snow 

X „ 

At64«(ysyn- 
opdclimes 

DesignatBd 
stations. 

Designated 
Staoons. 

Format:  4/S8S. 

on  the 

When:  ''4r  is  the  code  group  indtea- 

QTOund. 

(00. 06. 12. 
andlSUTC) 
and  staff  is 
availatjie. 
See  com- 
ments. 

tor  for  depth  of  snow  on  tfie  ground 

at  ofaeervtfion  time,  "ss^"  gives  the 

snow   depth    encoded    in   wtwie 

incties  with  leadbig  zeros. 
Examph:  AM}ti. 
//Msrpfetsllonr  The  snow  depth  at  ot^ 

servation  time  was  9  inches. 
/MEasirv  dMa  Mfcator  Not  rapnrtsd  if 

ttw  frozen  precipitation  was  oom- 

priaed  exdusiveiy  of  haH. 
Ckmrnants:  Report  at  00  and  12  UTC 

wfienever  thera  is  more  tttan  a 
trace  of  stow  on  tfie  ground  and  at 
06  and  18  UTC  if  there  is  more 
ttian  a  trace  of  snow  on  wfit  ground 
and  more  ttian  a  trace  of  precipita- 
tion   (water    equivalent    occurred 

- 

- 

if 

within  tfte  past  6  fwurs. 
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Tabij  1.— Description  of  Ei.ements  Reported  as  Supplementary  Data— Continued 


Element 


Synoptid^tolal 
doud  cover 
anddoud 
types  (low 
cioudt)ese 
height;  low 
doud 

afn9unt;iow. 
middte,  and 
high  cloud 
types). 


Type  of  report 


SDO 


SCO 


Wften  reported 


At  64wty  syn- 
optic times 
(00,  06,  12. 
and  18  UTC) 
unless  the 
sicy  isdear. 


Reported  t>y 


WFO 


Designated 
stations. 


Other  NWS  of- 
fices 


Precipitation  types 

Weather 

Contrac- 
tion 

Weather 

Contrac- 
tion 

Rain 

Rain 
Show- 
ers. 

DrlTTie 

R  

RW 

L 

Snow  

Snow 
Show- 
ers. 

Snow 
PeHets. 

S 
SW 

SP 

Precipitation  types 

Weather 

Contrac- 
tion 

Weather 

Contrac- 
tion 

Freezing 
Ram. 

Freezing 
Drizzle. 

ZR  

ZL 

Snow  ^ 
Grains. 

Ice  Crys- 
tals. 

SG 
IC 

Format  example,  comments 


Format  8NNh  Cl  hCw  Ch. 

Reference:  FMH-2  paragraph  4.2.7 
modHied  to  include  "^l"  (total  cioud 
cover)  as  deschijed  in  FHM-2  para- 
graph 42.2.1  and  "h"  (height  o( 
lowest  cloud)  as  described  in  FMH- 
2  paragraph  42.1.3. 

Where:  "8"  is  the  code  group  indica- 
tor. "N"  is  total  fraction  ol  oictas 
(eighths)  of  the  celestial  dome  cov- 
ered t>y  douds,  where  "9"  rep- 
resents sky  obscured  by  fog  and/or 
other  meteorological  phenomena 
and  T  in  the  "N"  position  means 
cloud  cover  is  indiscemitjie  for  rea- 
sons other  than  fog  or  other  mete- 
orological phenomena,  or  tfie  ob- 
servation was  not  made.  Nt,  gives 
the  total  amount  (oictas)  of  aH  Cl 
clouds.  If  ttiere  are  no  Cl  douds. 
N^  gives  the  total  amount  of  aH  Cm 
douds.  Othervnse  Nb-0.  Nh-9  for 
sKy  obscured  by  fog  and/or  other 
meteoroiogical  phenomena.  NhW  for 
doud  cover  indiscemibie  for  rea- 
sons other  ttian  fog  or  otfier  mete- 
orological phenomena,  or  if  tJie  ot>- 
servatlon  is  not  made,  d.,  Cm.  and 
Ch  are  types  of  low,  midcfe.  and 
high  douds  respectively.  "D"  is 
coded  for  douds  absent,  except 
that  "r  is  coded  in  the  doud  layer 
subfield(s)  above  on  overcast  layer 
if  the  types  are  not  determinatile. 
"h"  gives  the  height  with  respect  to 
the  surface  of  the  t»ase  of  the  low- 
est doud  seen.  It  is  a  single  digit 
coded  in  accordance  with  FMH-2. 
Table  3-3.  "h"  and  Cl  Cm  Ch  are 
coded  with  "r  if  there  is  a  total  sur- 
face t>ased  ot>scuration  which  pre- 
vents an  observation  of  the  clouds. 

Example:  8220850. 

Interpretation:  N>2  oktas  total  doud 
cover.  Scattered  middle  douds 
(Nh-2  oktas  doud  coverage  and 
Cl-O)  with  bases  between  7,000 
and  8,000  ft  AGL  (h>8);  no  tow 
douds;  middte  douds  are  alto- 
cumulus progressivety  invading  the 
sky;  no  high  douds. 

Missing  data  indicator  The  "8"  group 
is  not  reported  for  dear  skies. 


Predpitatkm  types 


Weather 

Contrao- 
tkxi 

Weather 

Conlrac- 

Ice  Pel- 
lets. 

Ice  Pellet 
Show- 
ers. 

IP  ._ - 

IPW  

Hail  

A 

Ftlml 
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Table  2.— PRECtPiTA'noN  TVpes  and 

THEIR  COKTRACnONS 


ObMuoiar^tovWon 

OtMuo- 

Conkao- 

Obohuo- 

ion 

ton 

lion 

•on 

VoicMie 

VOL- 

BhMrino 

BN 

ash. 

CAMC 
ASK 

sm 

Ice  Fog... 

F 

BloMing 
DuM. 

BO 

Smoke  .„ 

K 

Blowing 
Spray. 

BY 

DIoiitng 

B8  

Fog 

F 

Snow. 

Qreund 

OF 

Oust  — 

D 

Fog. 

Haze 

H 

Table  3.— Obstnictitau  to  Vision  and 
thfir  ContrictioBT 


itaryData 


•I 

Examples  of  Supplenent 
Repasts 

CAESCDCHS  I 

TTAAOO  KCHS  DDHHMM 

OlS  SO)  1758  nW  M72//  931024 

933009  4/009 

This  SCD  shows  tie  oocunence  of 
weather  (ice  pellets)  jalong  writh  coded 
lemaiks.  8872//  indkxtM  overcast  low 
clouds  (isggad  shiedi  of  stratus  or 
cumulus  associated  With  precipitation) 
with  low  cloud  base  height  of  400-600 
ft.  931024  represents  a  6  hour  snow&ll 
amount  of  2.4  inches.  The  water 
equiyalmt  of  snow  osi  the  ground  was 
0.9^.  Ibe  snow  deptk  (4/009)  st  time  of 
observation  was  9  inches. 
PHLSCEX^HL 
TTAAOO  KPHL  DDHHMM 
PHL  SCD  0455  70059  400700045 

This  SCD,  issued  at  midnight  EST.  is 
bom  a  WFO  vdiich  does  not  have  a 
collocated  ASOS.  The  24-hour 
precipitation  total  (70050)  was  0.50 
indies  water  equi^mlent  The  24-hour 
maximum  and  miniipiim  temperatures 
were  70*F  and  45*F  lespectively. 
BISSCDBIS 

TTAAOO  KBIS  DDHHMM 
BIS  SCD  0755  98096| 

This  SCD  from  a  networic  sunshine 
duration  station  reports  96  minutes  of 
sunshine  for  the  pretious  calendar  day. 
STLSDCyMCl 

TTAAOO  ICMQ  DDHHMM 
MaSDO0642lP-  I 

This  SDO  reports  tte  onset  of  light  ice 
pellets. 

STLSDCM^ia 

TTAAOO  KMQ  DDHtA4M 

MQ  SDO  0729  END  IP 

This  SDO  reports  l|ie  cessation  of  ice 
pellets. 
PHLSDOACY 
TTAAOO  KACY  DDHHMM 


ACY  SDO  0759  SNOINCR  % 

This  SDO  indicates  snow  depth 
increase  at  a  rate  ofnuae  than  0.5 
indies/hour.  The  snow  dqrth  incieesed 
1  inch  during  the  pest  hour.  Two  inches 
of  snow  were  on  the  ground  at 
ofaaervation  time. 
PHLSDOACY 
TTAAOO  KACY  DDHHMM 
ACY  SDO  2036  HLSTO  V* 

This  SDO  reports  a  hail  occurrence 
with  the  largest  observed  hailstone  size 
of  V4  inch. 

SEASDOSMP 
TTAAOO  KSMP  DDHHMM 
SMP  SDO  1756  END  IP  /  RWU  CAD 
LYR 140  OVC 

This  SDO  was  reported  from  a 
mountainous  site  wdiere  terrain  is 
problematic.  Ice  pellets  mded.  Rain 
showers  of  unknown  intensity  were 
observed  to  the  southnrest  There  was  a 
significant  overcast  cloud  layer  baaed  at 
14,000  fiset  above  the  observer's  ground 
leveL  The  "/  "  remarks  separator 
separates  decodable  and  nondecodable 
remariES. 

DENSDODEN 
TTAAOO  KDEN  DDHHMM 
DEN  SDO  1056  CLD  BASES  OBSGG 
MTNSW 

This  SDO  was  also  reported  from  a 
mountainous  site  where  terrain  is 
problematic.  Clouds  were  observed 
obscuring  mountains  to  the  west. 
/DANCSDOHHMM 
ANC  SDO  1310  IPs 

This  SDO  shows  the  initiation  of  ice 
fog.  Notice  that  a  different 
communications  header  and  message 
ending  code  (»)  sre  used  in  Alaska. 
/DANCSDOHHMM 
ANC  SDO  1645  END  W- 

This  SDO  terminates  the  ice  fog  event. 

(PR  Doc  95-30246  Filed  12-12-95;  8:45  am] 
SaUNO  coos  SilS-IS-H 


|U>-  1116a6A] 
Menne  Memmeto 

AQBCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  application  for  a 
scientific  research  pomit  (P772«67). 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center, 
NMFS,  8604  La  Jolla  Shores  Drive,  La 
JoUa.  CA  92038  (Principal  Investigators: 
Michael  F.  Tillman.  Ph.D.  and  Rennie  S. 
Holt,  Ph.D.)  has  applied  in  due  kxm  for 
a  permit  to  take  Antarctic  pinnipeds  for 
purposes  of  scientific  research. 


DATES:  Written  comments  must  be 
received  on  «  before  January  12, 1996. 


:  The  application  and  related 
documents  are  available  for  review 
upon  wrritten  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resouioes.  NMFS.  1315  East-West 
Highway.  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289): 

Director.  Southwest  Region.  NMFS. 
501  West  Oceen  Blvd..  Loig  Beach.  CA 
90802-4213  (310/980-4001). 

Written  data  or  views,  or  requeets  for 
a  public  hearing  aa  this  rsquest.  should 
be  sulnnitted  to  the  Director,  Office  of 
Protected  Resourtes.  NMFS.  NOAA. 
U.S.  Department  of  Commerce.  1315 
East-West  Highway.  Room  13130.  Silver 
Spring.  MD  20910.  within  30  days  of  the 
publicatian  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  writh  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Conunittee  of  Scientific  Advls(»s. 

tUPPUEMBITARY  MFORMATKM:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seg.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  applicant  proposes  to  ctmduct 
Level  B  harassment  during  census 
survey  activities  on  Soutlum  elephant 
seals  {Mirounga  leonina)  and  Antarctic 
fur  seids  {ArctocephaJus  gazeUa).  Other 
animals  that  may  be  harassed  are 
Crabeater  seals  {Lobodon 
cardnophagus).  Leopard  seals 
[Hydrurga  leptonyx),  Ross  seals 
[Cknmatophoca  masii),  and  Weddell 
seals  [Leptonychotes  weddeUii).  During 
the  1996  season,  up  to  200  A.  gpzella 
will  be  captured,  weighed  and  released 
during  growth  studies  at  Seal  Island. 
Thereefter,  seals  may  be  captured/ 
released  up  to  5  times  per  jreer  for  a 
total  take  of  500  animals.  Up  to  3,000 
animals  may  be  inadvertently  harassed 
during  these  activities. 

Dated:  November  30, 1995. 
Abb  D.  THbush, 

Chief.  Pannite  and  Documentation  DMsha, 
National  Marine  Fiabaiea  Service. 
[PR  Doc.  95-30378  Filed  12-12-95;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arkansas  Advisory  Committee 

Notice  is  hereby  ^ven.  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Arkansas  Advisoiy^Committee  to  the 
Commission  wall  convene  at  6:00  p.m. 
and  adjourn  at  8:00  p.m.  on  Wednesday, 
January  23, 1^96,  at  the  Wilson  Inn- 
Airport,  4301  East  Roosevelt,  Little 
Rock,  Aricansas  72206.  The  purpose  of 
the  meeting  is  to  hold  orientation  for 
new  members  and  plan  for  future 
projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  OfBce,  913-551-1400 
(TTY  913-551-1413).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  OfBce  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  die  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  6, 
1995. 

Carol-Lee  Hurley, 

Chief,  Regional  Profftans  Coordination  Unit 
(FR  Doc.  95-30385  Filed  12-12-95;  8:45  am] 
BIUSM  OOOe  SS36-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Illinois  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Illinois  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  6:30  p.m.  on  Thursday, 
January  18, 1995,  at  the  Midland  Hotel, 
172  West  Adams  Street,  Chicago, 
Illinois  60604.  The  purpose  of  the 
meeting  is  to  hold  a  consultation:  Focus 
on  Affirmative  Action. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Joe  Mathewson, 
312-360-1110,  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8326).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 


The  meeting  will  be  conducted 

pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  6, 
1995. 

Carol-Lee  Huriejr, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  95-30386  FUed  12-12-95;  8:45  am] 

BHJJNG  oooc  saas-oi-^ 


Agenda  and  Notice  of  Public  Meeting 
of  the  Louisiana  Adviaory  Commlttse 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Louisiana  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjourn  at  8:00  p.m.  on  Thursday, 
January  25, 1996.  at  the  Hilton  Hotel, 
Poydras  at  the  Mississippi,  New 
Orleans,  Louisiana  70140.  The  purpose 
of  the  meeting  is  to  plan  for  futiue 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TTY  913-551-1413).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  worldng 
days  before  the  schediiled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  6, 
1995. 

Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
(PR  Doc.  95-30387  Filed  12-12-95;  8:45  am] 
BILUNQ  CODE  6336-01-^ 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limit  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Poland 

December  8. 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limit. 

EFFECTIVE  DATE:  December  12, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 


Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6705.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  ciuxent  limit  for  category  443  is 
being  adjusted  for  special  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  62645, 
pubUshed  on  December  20, 1994).  Also 
see  59  FR  62718,  published  on 
December  6, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  8, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Poland  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1995  and  extends 
through  December  31, 1995. 

Effective  on  December  12, 1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC), 
to  adjust  the  limit  for  category  443  to  239,430 
numbers  ^ 

The  Committee'for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


'  The  limjt  hai  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1994. 


Fadpral  RflgMar  /  VoL  60.  No.  239  /  Wednesday.  DeGonber  13,  1995  ^  Notices 

I  ■'  '   '  "  ■" 


Fedaral  Regirter  /  Vol.  60.  Na  239  /  Wednesday.  December  13,  1995  /  Notices 64031 


Slnoaraly, 
Troy  H.  Cribb. 
Chairman,  Coaunttteafdrthelmplanaitatiai 
of  Textile  AffvementM.  I 
(FR  Doc  95-30436  nie^  12-11-95;  12:12 
pm) 


AdIiNtiMnt  Of  ta^oilt  UmNi  for  CMHin 
Cotton,  Wool  and  MmvMmo  Flbar 
TaxlHo  Products  Proouood  or 
Manufactured  in  Thailand 

Dwr^wnhM  6, 1995. 

AOENCY:  Committee  fU  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Issuing  a  directive  to  the 
Commissiimer  of  Customs  adjusting 
limits. 

i 
EFFECTTVE  DATE:  December  6. 1995. 

FOR  FURTICR  MFOm^TION  OCNTACT:  Ross 
Arnold,  Internationa]  Trade  Specialist. 
OfBce  of  Textiles  an()  AppareU  U.S. 
Department  of  Comnierce,  (202)  482- 
4212.  For  infcttmatioa  oa  the  quota 
status  of  these  limits.'  refsr  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  of  each  Cuatoms  port  or  call 
(202)  927-6717.  For  tifonnatiaa  en 
embargoes  snd  quotajre-opeoings.  call 
(202) 482-3715. 


SUPPLBBfTARV  MFOflMATION: 

Alhwlrj  Bxscutivs  Qrdar  11651  of  March 
3, 1972,  w  unanded;  teition  204  of  the 
A^icuhunl  Act  of  195^,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categaties  are  being  adjusted,  variously, 
for  swing,  carryforward  and  special 
shift 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  wdth  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Fedand  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17337,  puUUshed  on  April  5, 
1995.  I 

The  letter  to  the  Commissi onw  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uhiguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textilfs  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their  • 
provisions. 

Chainnan.  Coaanittee  for  the  Implementation 
of  Textile  Agreements. 

I  fir  the  iBpkmeiitatiaB  of  Textile 


Box  59,  Louisville.  Kentucky  40201- 

0059. 

ACTION:  Notice  of  Intent  to  Prepare  a 

Draft  SEIS. 


Dacember  6. 1905. 
ConuniMioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commfawionen  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  K4afch  30, 1995,  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concenu  imports  of  certain  cotton,  wo(d, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1995  and  extends 
throu^  December  31, 1995. 

Effective  on  December  6, 1995,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Caiegofy 

Adjusted  twaive-monlh 
Nmil* 

Levels  in  Qroip  1 
363    _. 

369-88 

SutHevels  in  Qroup  II 

340 

435 

63a«39 

640 ..: 

18.713,748  nurrtMra. 
228.2S6  Mtograms. 

282,043  dozen. 
57328  dozen. 
1,908.600  dozea 
397,460  dozen. 

*The  InMs  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  afler  December 
31. 1994. 

^Category  389-S:  only  HTS  nurTi>er 
6307.102005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  tliat 
these  actions  bdl  within  the  foreign  affiurs 
exception  to  the  rulemaking  provisions  of  5 
U.S.QS53(a)(l). 
"Hvy  H.  CiiU>.    ■ 

Chairman,  Committee  for  the  bnfJementatin 
of  Textile  Agreements. 
(FR  DOC.9S-30279  Filed  12-12-95;  8:45  am] 
sauNO  cooe  sbio-or-f 


DEPARTMENT  OF  0EFEI4SE 

Corps  of  Enginaara 

hrtant  To  Prapara  a  Draft  Supplamant 
to  a  Final  Enyironmantai  Impact 
Stalamant  (EIS)  for  Propoaad 
Conatnietlon  of  a  WMar  Supply 
Raaarvoir  on  Sugar  Craak  In 
WilUamaon  and  Johnson  Countlsa,  IL 

agency:  Department  of  the  Aimy.  U.S. 
Army  EngiDser  District.  Louisville, 
Corps  of  Engineers.  CEORL-PD-R.  P.O. 


SUMMARY:  The  U.S.  Army  Engine 
District.  Louisville  Corps  of  ^gineers  is 
initiating  the  preparation  of  a  Draft 
Supplement  to  a  Final  EIS  for  a 
regnlatoiy  permit  application  bam  the 
City  of  Kfarion,  Illinois.  The  proposed 
action  by  the  City  of  Marion  is  the 
construction  of  a  water  supply  reservoir 
on  Sugar  Creek  in  Williamson  and       ' . 
Johnson  Counties.  Illinois  by  the  Qty  of 
Marion.  Illinois.  The  Draft  supplement 
will  address  only  the  alternative  action 
of  purchase  of  water  from  Rend  Lake,  an 
existing  reservoir  in  southern  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  concerning  the 
preparation  of  this  Draft  Supplement  to 
the  Final  EIS  should  be  addressed  to  Mr. 
Terry  Siemsen  at  the  above  address  or 
by  telephone  (502)  582-5550. 
SUPPLEMENTARY  MFORMATION:  The 
Louisville  District  prepared  a  Draft  and 
Final  EIS  (Fuoal  EIS  completed  July 
1995)  for  this  permit  apphcation.  The 
Final  EIS  concluded  that  purchase  of 
water  bam  Rend  Lake  by  the  Qty  of 
Marion  was  not  a  viable  alternative 
since  the  information  available  at  that 
time  indicated  that  the  available  water . 
supply  of  that  reservoir  was  fully 
conunitted.  Since  that  document  was 
completed  and  circulated  for  public 
opinion,  additional  information  has 
been  provided  to  the  Louisville  District 
that  indicates  that  the  public  water 
supply  capability  of  Rend  Lake  has  not 
been  hilly  committed. 

Dated:  December  1, 1995. 
Michari  F.  HnllflMii, 
Lieutenant  Colonel,  Deputy  Commartdm. 
(FR  Doc.  95-30291  Filed  12-12-95;  8:45  am] 
iaUNO  COBS  S710^ia-M 


CMsf  Of  Englnssrs  Envlronmantaf 
Advisory  Board 

agency:  U.S.  Army  Corps  of  Engineers. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Uw  92-463.  Uie 
Federal  Advisory  Committee  Act,  this 
announces  the  forthcoming  Executive 
Session  of  the  Chief  of  En^eers 
Envinmmental  Advisory  Board  The 
meetii^  will  be  held  from  8:30  a.m.  to 
3:30  p.m.,  Wednesday.  January  24. 1996. 
The  Executive  Sessicm  is  intended  to  be 
a  business  and  planning  opportunity; 
substantive  environmental  discussions 
will  be  limited  to  a  review  of  the 
previous  meeting  on  environmental 


partnering  and  selection  of  the  topic  for 
the  Spring  1996  EAB  forum.  The 
meeting  location  is  the  Headquarters, 
U.S.  Army  Corps  of  Engineere,  Room 
8222D,  20  Massachusetts  Avenue.  NW, 
Washington,  D.C  20314-1000.  The 
meeting  is  open  to  the  public  and  any 
interested  person  may  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  D.  Rubenstein,  Office  of 
Environmental  PoUcy,  U.S.  Army  Corps 
of  Engineers,  Washington,  D.C.  20314- 
1000,  (202)  761-8731. 
SUPPLEMBfTARY  INFORMATION:  None. 

Oregoiy  D.  ShowaHar, 

Army  Federal  Register  Liaison  Officer 

(FR  Doc.  95-30292  Filed  12-12-95;  8:45  am] 

MLUNO  cooe  S710-«2-M 


Dspartmsnt  of  tlw  Army 

Movamsnt  of  Foreign  Military  Salaa 
(FMS)  Shlpmsnts— Policy  Changs 

AGENCY:  MiUtary  Traffic  Management 

Command. 

ACTION:  Notice. 

SUMMARY:  The  Military  Traffic 
Management  Command  (MTMC)  is 
rhAnging  the  application  of  the 
Guaranteed  Traffic  (GT)  and  related 
freight  movement  programs  to  include 
movement  of  Foreign  Military  Sales 
(FMS)  materiel.  The  policy  change  is 
effective  15  Jan  96  for  new  movements 
and  for  resolidted  MTMC  GT  freight 
solicitations.  Efiisctive  15  Mar  96  tiie 
policy  change  will  apply  to  all  other 
applicable  effective  MTMC  GT 
agreements  and  related  freight 
movement  programs.  Carriers 
pwforming  imder  existing  GT 
agreements  and  related  freight 
movement  programs  will  be  given  the 
opportunity  to  voluntarily  participate  in 
the  FMS  movement.  FMS  movements 
will  only  be  offered  to  those  carriers 
who  voluntarily  participate.  This  policy 
change  is  the  result  of  congressional 
repeal  of  most  tariff  requirements  for 
motor  carriers  (other  than  carriers  of 
household  goods)  in  the  Interstate 
Commerce  Act. 

DATES:  This  poUcy  change  is  effisctive  15 
Jan  96  for  new  movements  and  for 
resolidted  MTMC  GT  freight 
solidtations;  and  effective  15  Mar  96  for 
current  MTMC  GT  agreements  and 
related  freight  movement  programs. 
ADDRESSES:  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTOP-T-^^,  Room  621,  5611 
Columbia  Pike,  Falls  Church,  VA 
22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT: 


Ms.  Barbara  McGhmis,  MTC»*-T-ND, 
(703)  681-6103. 
SUPPLBIENTARY  INFORMATION: 
Historically,  The  Interstate  Commerce 
Act  provided  that  carriera  could  provide 
transportation  only  at  the  rates  set  fortii 
in  a  tariff  filed  with  the  Interstate 
Commerce  Commission.  A  carrier  could 
not  charge  a  shipper  any  rate  different 
from  the  filed  tariff  rate,  with  the 
exception  that  under  49  U.S.C.  10721 
the  carrier  could  transport  property  for 
the  U.S.  Government  "at  reduced  rates", 
meaning  rates  that  were  reduced  from 
the  common  carrier's  tariff  rates.  By 
Public  Law  103-311  (The  Trucking 
Industry  Regulatory  Reform  Act  of 
1994),  effective  26  Aug  94,  Congress 
repealed  the  requirement  that  motor 
carriers  (other  than  carriers  of 
household  goods)  file  a  tariff  and  apply 
that  tariff.  With  some  exceptions,  tariffs 
are  no  longer  filed  by  motor  carrien 
with  the  Interstate  Commerce 
Commission,  and  there  is,  accordingly, 
no  requirement  that  carriers  apply  a 
tariff  rate  to  FMS  traffic.  MTMC's  policy 
change  in  its  movement  fnograms  will 
require  motor  carriers  to  partidpate  in 
FMS  shipments  for  new  movements  and 
resolidted  GT  agreements;  and,  will 
accommodate  motor  carrier's  voluntary 
agreements  to  include  FMS  shipments 
in  currentiy  efCective  GT  agreements 
and  related  freight  movement  programs. 
Gregory  D.  9iowaltar, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-30293  Filed  12-12-95;  8:45  am] 
eauNO  COOE  37ie-os-H 


Propoaad  Amsndmsnts  to  ths  Courts 
Of  Crimlnsi  Appssis  Ruiss  of  Prsetlcs 
andProcsdura 

agency:  U.S.  Army  Legal  Services 

Agency. 

action:  Notice. 

SUMMARY:  A  joint  committee 
representing  the  respective  Courts  of 
Criminal  Appeals  of  the  Air  Force, 
Army,  Navy-Marine  Corps,  and  Coast 
Guard  has  drafted  proposed  dianges  to 
the  joint  Rules  of  ft«ctice  and 
Procedure  for  the  Courts  of  Criminal 
Appeals  (formerly  named  Courts  of 
Military  Review).  The  current  rules  are 
published  at  32  CFR  150.1.  The 
proposed  changes  will  be  submitted  to 
the  respective  Judge  Advocate  Generals 
for  approval  and  promulgation  pursuant 
to  Article  66(f)  of  the  Uniform  Code  of 
Mihtary  Justice.  Persons  interested  in 
reviewing  the  proposed  amendments 
may  obtain  a  copy  by  telephoning  the 
Clerk  of  Court,  U.S.  Army  Court  of 
Criminal  Appeals,  Area  Code  703, 681- 
6888. 


FOR  FURTHER  MFORMATION  CONTACT: 

Written  comments  or  suggestions 

shotild  be  sent  by  mail  so  as  to  reach  the 

Cleric  of  Court,  Attention:  Mr.  Fulton, 

U.S.  Army  Court  of  Criminal  Appeals, 

Nassif  Building  Room  204A,  5611 

Columbia  Pike,  Falls  Church,  VA 

22041-5013,  on  or  before  January  15, 

1996. 

Gregory  D.  ^lowalter. 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc  95-30294  Filed  12-12-95;  8:45  am] 

iaUNO  OOOf  S71S-0S-M 


DEPARTMENT  OF  ENERGY 

Fsdaral  Energy  ftsgulatory 
Commission 

[Docket  No.  ER96-101-000.  et  al.] 

Entsrgy  Powsr  Inc.  at  al.;  Elsctric  Rata 
snd  Corporata  Rsgulstton  Filings 

December  6, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Power,  Inc. 

(Docket  No.  ER9a-101-000] 

Take  notice  that  on  November  24, 
1995,  Entergy  Power,  Inc.  tendered  for 
filing  an  ameitdment  in  the  above- 
referenced  docket. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Dartmouth  Power  Aaaodates  Ltd 

[Docket  No.  ER96-149-0001 

Take  notice  that  on  November  30, 
1995,  Dartmouth  Power  Associates  Ltd 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  20. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  Colorado 

[Docket  No.  ER9&-361-0001 

Take  notice  that  on  November  13, 
1995,  PubUc  Service  Company  of 
Colorado  tendered  for  filing  comparable 
transmission  service  tariffs,  including 
its  Point-to-Point  Transmission  Service 
Tariff  in  Docket  No.  ER95-126a-000. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  LouisviUe  Gas  and  Electric  Company 

[Docket  No.  ER96-434-0001 

Take  notice  that  on  November  24, 
1995,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
a  service  agreement  between  Louisville 
Gas  and  Electric  Company  and  Rainbow 
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Eno^  Markating  Co^pontian  undar 
RataGSS. 

Cooanent  date:  Daqsmber  20. 1995.  in 
acaxdanoe  with  Standard  Paiagraph  E 
at  the  and  of  this  noti|». 

5.  The  Oaytn  Power  jand  Ught 
Campaaj  y^    ~ 

(Dockat  No.  ER9e-435-<]00| 

Take  notice  that  on  IMovember  2i. 
1995,  The  Dayton  Power  and  Light 
Company  (Daytcm),  tetidoed  for  filing, 
an  executed  Interconriactian  Agreement 
between  Dayton  and  Qt^o  Valley 
Ebctzic  Corparatian  (OVEQ. 

Pmauant  to  the  reteachedules 
attached  to  the  A^eeiient.  Dayton  wiH 
provide  to  OVEQ  poMrer  and/or  energy 
lev  renle.  Daytm  andjOVEC  are 
currently  parties  to  an!  Intercompany 
Power  Agreement  for  (he  sale  of  surplus 
power  and  energy  to  JJayUm  from 
OV1C 

Comaeitf  data.'Deoamber  20. 1995,  in 
acoofdanoa  with  Standard  Paragraph  E 
at  the  end  of  this  notio. 

(DockM  Na  Blt96-43ft-0te] 

Take  notice  that  on  Novembv  27. 
1995,  United  Illuminanng  Company 
(UI).  submitted  Cwinf^nnational 
purpoaes  all  individual  Purchase 
Agraements  executed  tnder  UI's 
Wholesale  Electric  Sal^  Tulff,  FERC 
Electric  Tariff,  Qriginat  Volume  No.  2 
durins  the  six-mooth  |Mod  of  May  1. 
1995  duou^  October  |1. 1995. 

Coauaent  date:  Deo«iber  20. 1995,  in 
acoordanoe  with  Standbrd  Paragraph  E 
at  the  and  of  this  noticf. 

7.  Montanp  Electric  OanpaBy 

[DodEM  Na  BR96-t37-oqo) 

Take  nodce  that  (m  rkovember  27. 
1995,  Montaup  Electri<^  Company 
(Montaup),  tendnred  fict  filing:  1) 
executed  unit  sales  sertice  agraements 
under  MonUup's  FERC  Electric  Tariff, 
Original  Vohnne  No.  D);  and  2)  executed 
service  agraements  for  the  sale  of  S3fstem 
capacity  and  aasodated  energy  under 
Montaup's  FERC  Electric  Tariff,  Original 
Volume  Na  IV.  The  sefvioe  agreements 
under  both  tarifb  are  between  Montaup 
and  the  following  comfanies  (Buyers): 

1.  Brdntiw  Blactric  Ligbt  Dapaitment 
(BELD>.  ^      *^ 

2.  kliddkbanugh  Gu  «  Blactric 
DspumMnt  (MGtf ): 

3.  CNG  Bniigjr  Snvice  OCNG):  and 

4.  KOCH  Power  Services,  Inc.  (KPSI). 

The  service  agreemeats  under 
Original  Volume  No.  IV  with  MGftE, 
CNG,  and  KPSI  allow  them,  through 
certificalas  of  ooncurreiioe,  to  provide 
axchanga  capedty  from  one  of  their 
units,  in  aider  to  anabla  Montaup  to 


make  a  system  sales  while  maintaining 
its  minimiim  monthly  system  capability 
under  the  NEPOCUr  Agreement 

The  transacdmis  under  the  service 
agreements  are  purely  voluntary  and 
will  be  entered  into  cmly  if  mutually 
beneficial  ttid  agrsedtle.  Montaup 
requests  a  waiver  of  the  sixty-day  notice 
iequir«ment  so  that  the  service 
agreements  may  become  effective 
November  1. 1995  fm  the  KPSI 
agreement  and  October  30, 1995  for  the 
other  agreements. 

Comment  dote;  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  PnbUc  Sarvioe  Campany 

(Docket  No.  ER9»-438-000] 

Take  notice  that  on  November  27. 
1995,  Maine  Public  Service  Company 
submitted  an  agreement  under  its 
Umbrella  Power  Sales  tariff. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Pan^imphE 
at  the  end  of  this  notice.  ^.'  -- ,  . 

9.  WiKxmriBpiMic  Serrlca 
Cetporatien;  WPS  Energy  Servicea, 
Ibc;  WPS  Fewer  DeveiopDMBt,  Inc. 

(Docket  No.  ER96-439-O0O1 

Ta^  notice  that  on  November  22^  •. 
1995.  Wisomsin  Public  Service 
Cnporaticm  (WPSQ.  WPS  Energy     < 
Services,  Inc.,  and  WPS  Power 
Development,  Inc..  each  of  Green  Bay. 
Wisconsin,  submitted  requests  for 
authorization  to  sell  capacity  and  energy 
at  market-besed  rates.  1^  support  of  the 
requests,  WPSC  submitted  revisions  to 
its  comprehensive,  open>acceaa 
transmission  tariff  (the  Tariff).  They  . 
leqaest  a  January  22, 1996  efbctive 
date. 

Th^  state  that  this  filing  has  been 
posted  in  accordance  with  the 
Commission's  Regulations  and  that 
copies  of  the  filing  have  been  served 
upon  the  Wisconsin  Public  Service 
Commission,  the  Michigan  Public 
Service  Commission,  and  all  persons 
listed  on  the  official  service  lists  in 
Docket  Nos.  ER95-1528-000  and  ERg5- 
1546-000. 

Comntent  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  ft  Light  Conqtany 

(Docket  No.  ERge-440-OOOl 

Take  notice  that  on  November  28, 
1995,  Florida  Power  &  Light  Campany 
(FPL),  filed  the  Contract  for  purchases 
and  Sales  of  Power  and  Energy  between 
FPL  and  Tennessee  Power  Company. 
FPL  requests  an  effective  date  of 
December  1,1995. 


Comxnent  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  ft  Light  Caq^ajw 

(Docket  NaBR96-Ml-000l  "^/ 

Take  notice  that  cm  Novonber  28, 
1995,  Florida  Power  ft  light  Company 
(FPL)  filed  the  Contract  for  Purdusea  . 
and  Sales  of  Po«ver  and  Energy  between 
FPL  and  Rainbow  Energy  M^ceting 
Corporation.  FPL  requests  an  effective  .■ 
date  of  December  1, 1995. 

Comment  date:  December  20, 1995.  in 
acomlanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  ft  Ug|it  Can^aay    ' 

(Docket No. BR96-I^2-000J  ''■'   ,^ 

Take  notice  that  on  November  28. 
1995,  Florida  Power  ft  Light  Company 
(FPL)  filed  the  Contract  forPuichaaea  ' 
and  Sales  of  Power  and  Energy  between 
FPL  and  AES  Po«vex.  Inc.  FPL  requests 
an  effective  date  of  December  1, 1995. 

Cmnment  date:  December  20, 1995,  in 
accordance  witii  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  ft  Light  Coiqiany 

(Docket  No.  ERge-«45-000l 

Take  notice  that  on  November  28. 
1995,  Florida  Power  ft  Ught  Company 
(FPL)  tendered  fat  filing  proposed 
service  agreements  with  Coastal  Electric 
Services  Company  for  transmission 
service  under  FPL's  Trsnsmission  Tariff 
No.  2  and  FPL's  Tranmiission  Tariff  No. 
3. 

FPL  requests  that  the  proposed 
service  agreements  be  pemdtted  £ 
become  effective  on  December  1, 1995, 
or  as  soon  thereafter  as  practicable. 

Commeia  date:  December  20, 1995.  in 
accordance  with  Standard  Para^ph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  ft  Light  Caoqiaay 

(Docket  No.  ER9fr-446-000] 

Take  notice  that  on  November  28, 
1995,  Florida  Power  ft  Light  Company 
(FPL)  filed  die  Ccmtract  for  Purchases 
and  Sales  of  Power  and  Energy  between 
FPL  and  InterCoast  Power  Market^ 
Company.  FPL  requests  an  effsctive  date 
ofDecember  1,1995. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Nevada  Power  Company 

(Docket  No.  ER96-447-000] 

Take  notice  that  on  Novonber  28, 
1995,  Nevada  Power  Company  (NPC) 
tendered  for  filing  a  Netwoilc  Integratim 
Transmission  Sovice  Tariff  (Network 
Tariff),  and  a  Point-to-Point 
Tranmnission  Service  Tariff  (Point-to- 
Point  Tarl^. 


NPC  requests  that  the  Networi^  Tariff 
and  Point-to-Point  Tariff  become 
effective  upon  expiration  of  the  60-day 
notice  period. 

Copies  of  this  filing  have  been  served 
on  the  Public  Service  Commission  of 
Nevada. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Commonwealth  Ediaon  Company 

(Docket  No.  ER96-44&-O00] 

Take  notice  that  on  November  28, 
1995  Commonwealth  Edison  Company 
(ComEd)  sulanitted  Service  Agreements 
establishing  Wisconsin  Power  and  Light 
(WPftL),  dated  Oct<^r  20, 1995,  Louis 
Dreyfus  Electric  Power  Inc.  (Louis 
Dreyfus)  and  Industrial  Energy 
Applications  (lEA),  dated  October  24, 
1995.  Qtizens  Lehman  Power  Sales 
(Otianas).  Catex  Vitol  Electric  LX.C. 
'(Catex),  MidCon  Power  Services  Corp. 
(MidCon),  Wisconsin  Public  Power  Inc. 
System  (WPPI),  and  Rainbow  Energy 
Mariceting  Coiporation  (REMC)  ComEd's 
Transmission  Service  Tariff  PTS-1 
(FTS-1  Tariff).  The  QMnmission  has 
previously  designated  the  FTS-1  Point 
to  Point  Service  Tariff  as  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  3. 

ComEd  requests  an  effective  date  of 
October  21, 1995  for  the  Service 
Agreement  with  WPftL,  an  effective  date 
of  October  24, 1995  for  the  Service 
Agreements  between  ComEd  and  Louis 
Dreyfus  and  lEA,  and  an  efiiective  date 
of  November  9, 1995  for  the  Service 
Agreements  between  ComEd  and 
Citizens,  Catex,  MidCon,  WPPI,  and 
REMC  and  accordingly  seeks  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  the  filing  were  served  upon 
WPftL,  Louis  Dreyfus,  lEA,  Qtizens, 
Catex,  MidCon,  WPPI,  REMC  and  the 
Illinois  Commerce  Commission. 

Comment  date:  December  20, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  ft  U^  Qmqiany 

[Docket  No.  ERg6-449-000] 

Take  notice  that  on  November  28, 
1995,  Florida  Power  &  Light  Company 
(FPL)  tendered  for  filing  Amendment 
Niunber  Two  to  Short-Term  Agreement 
to  Provide  Capacity  and  Energy  between 
Florida  PowOT  ft  Light  Company  and 
Utilities  Commission,  Qty  of  New 
Smyrna  Beach,  Florida. 

FPL  requeste  that  the  amendment  be 
permitted  to  become  effective  on 
jantiary  1, 1996. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Florida  Power  ft  Light  Coa^any 

[Dbcket  No.  ER96-450-000] 

Take  notice  that  on  Novranber  28, 
1995,  Florida  Power  &  Ught  Company 
(FPL)  tendered  for  filing  service 
agreements  with  Sonat  Power  Marketing 
Inc.  for  transmission  service  under 
FPL's  Transmission  Tariff  No.  2  and 
FPL's  Transmission  Tariff  No>  3. 

FPL  requests  that  the  amendment  be 
permitted  to  become  effective  on 
December  1. 1995,  or  as  soon  thereafter 
as  practicable. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Florida  Power  ft  Light  Company 

(Docket  No.  ER96-451-000] 

Take  notice  that  on  November  28, 
1995,  Flcffiida  Power  ft  Light  Company 
(FPL)  filed  the  Contract  Purchases  and 
Sales  of  Power  and  Energy  between  FPL 
and  Industrial  Energy  Applications,  Inc. 
FPL  requests  an  effective  date  of 
December  1, 1995. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Dnqnesne  Li^  Company 

(Docket  No.  ER96-4S2-O00] 

Take  notice  that  on  November  28, 
1995,  Duquesne  light  Company  (DLC) 
filed  a  Service  Agreement  dated 
November  10, 1995  with  American 
Mimidpal  Power-Ohio,  Inc.  Corporation 
under  DLC's  FERC  Coordination  Sales 
Tariff  (Tariff).  The  Service  Agreement 
adds  American  Municipal  PowerOhio, 
Inc  as  a  customer  under  the  Tariff.  DLC 
requests  an  effective  date  of  November 
10, 1995  for  the  Service  Agreement 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Duquesne  Light  Company 

(Docket  No.  ER96-453-000] 

Take  notice  that  on  November  28, 
1995,  Duquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  dated  October 
30, 1995  with  PECO  Energy  Company 
(PECO)  under  DLC's  FERC  Coordination 
Sales  Tariff  (Tariff).  The  Service 
Agreement  adds  PECO  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  October  30, 1995  for  the 
Service  Agreement 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Dnqnesne  Light  Company 

(Docket  No.  ER96-454-000) 

Take  notice  that  on  November  28, 
1995,  Duquesne  Light  Company  PLC) 
filed  a  Service  Agreement  dated  October 


26, 1995  with  Rainbow  Energy 
Marketing  Corporation  under  DLC's 
FERC  Coordination  Sales  Tariff  (Tariff). 
The  Service  Agreement  adds  Rainbow 
Energy  Marketing  CorporeUon  as  a 
customer  under  the  Tariff.  DIX)  requests 
an  effective  date  of  October  26, 1995  for 
the  Service  Agreement. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Duquesne  Light  Company 

Docket  No.  ER96-45S-000 

Take  notice  that  on  November  28, 
1995,  IXiquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  dated 
November  1, 1995  with  Stand  Energy 
Corporation  under  DLC's  FERC 
Coordinaticm  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Stand  Energy 
Corporation  as  a  customer  under  the 
Tariff.  DLC  requests  an  effective  date  of 
November  1, 1995  for  the  Service 
Agreement. 

Comment  date:  December  20. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Entergy  Power,  Inc. 

(Docket  No.  ER96-t5&-000) 

Take  notice  that  Entergy  Power,  Inc 
on  November  28,  1995,  tendered  for 
filing  an  Energy  Exchange  Agreement 
with  the  U.S.  Department  of  Energy,  snd 
Southwestern  Power  Administration. 

EPI  requests  an  effective  date  for  the 
Agreement  that  is  one  (1)  day  after  the 
date  of  filing,  and  respectfully  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Northern  Indiana  Public  Service 
Company 

(Dodcet  No.  ER96-457-000) 

Take  notice  that  on  November  29, 
1995,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
ComfMny  and  Sonat  Power  Maiiieting 
Inc. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Sonat  Power  Marketing  Inc.  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  which 
was  accepted  for  filing  by  the 
Commission  and  made  effiective  by 
Order  dated  August  17, 1995  in  Docket 
No.  ER95-1 222-000.  Northern  Indiana 
PubUc  Service  Company  and  Sonat 
Power  Marketing  Inc.  request  waiver  of 
the  Commission's  sixty-day  notice 
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raqidrenMOt  to  {Mfmit  ID  •fbcttw  data 
of  DBoandMr  1. 19B5. 

Copies  of  this  Qing  have  bean  sent  to 
the  Indiaiia  UtUiti  Regulatory 
Commissiaa  and  |he  ^diana  Office  of 
Utility  Consumer  Counselor. 

Comment  dale:  December  20, 1995,  in 
accocdanoe  with  Standard  Paragraph  E 
at  the  end  of  this  iotice. 

2S.  Northeast  UtilMes  Service  Coavany 

(Dockat  No.  ER9e-«e6-O00] 

Take  notice  thai  on  December  1, 1995, 
Northeest  IMlitief  Service  Company 
(NUSOO)  tendered  for  filiiu 
Transmissiaa  Sertioe  Tariff  No.  8, 
whidi  provides  fdr  Long-Term  Pinn, 
Short-Tnm  Firm  tod  Non-Firm  point- 
to-point  transmission  service  and 
related  ancillary  ttrvioes,  and  Networic 
Transmission  Service  Tariff  No.  3, 
n^iich  provides  for  network  integration 
transmission  service  and  related 
ancillary  services.  NUSCO  states  that 
these  revised  transmission  tarifb 
umfuim  to  the  pr(>  forma  tarfib 
contained  in  the  Notice  of  Proposed 
Rulemaking  in  Dqcket  No.  RM95-«-000. 
NUSCO  also  tendered  for  filing  Sale  for 
Resale  Tariff  No.  f.  which  provides  for 
the  sale  of  wholeSele  power  outside 
New  England  at  lyarket-based  rates.  NU 
is  requesting  an  elbctive  date  of  January 
30.1996. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  tb  all  wheeling 
customers  with  wftunn  NU  has  entered 
into  a  service  agreement  under  any  of  its 
transmission  tarilb,  to  the  intervenors 
in  Docket  No.  ER|5-1686-000  and 
ER95-1696-000.  |md  to  the  Connecticut, 
Musachusetts  and  New  Hampshire 
state  public  utilitjr  commissions. 

Comment  dote;  December  20, 1995,  in 
acocmlance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  petrson  ^esiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervebe  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Cammission's  Rules  of 
Practice  and  Proqedure  (18  CFR  385.211 
and  18  CFR  38S.]14).  All  such  motions 
or  protests  shouU  be  filed  on  or  before 
the  comment  datf.  Protests  will  be 
considered  by  th^  Commission  in 
determining  the  Appropriate  action  to  be 
taken,  but  Mdll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motio(i  to  intervene.  Copies 
of  this  filing  are  ^n  file  with  the 


Camndssiao  and  are  available  for  public 
inspection.  • 

LoisD-CaahsD. 
Secntaty. 

(FR  Doc  95-30348  Filed  12-12-95;  8:45  am] 
I  oooe  snr-ai-p 


(Podiet  No.  ER9t-13S-000.  et  ri.] 

Nevada  Power  Company,  •!  al.; 
Elaetrlc  Rale  and  Corporal*  Raguiation 
FINnga 

December  S,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Nevada  Power  Company 

(Docket  No.  ER9»-133-000l 

Take  notice  that  on  November  30, 
1095,  Nevada  Power  Company  (Nevada 
Power)  tendered  for  filing  an 
amendment  to  its  October  23, 1995 
filing  ia  the  sbove  referenced  docket. 
Docket  No.  ER96-1 33-000  is  a  Non-    ' 
Firm  Transmission  Service  Agreement 
between  Nevada  Power  Company  and 
Rainbow  Energy  Marketing  Corporation 
(Rainbow).  The  amendment  provides 
cost  support  for  the  rates  and  charges 
contained  n  the  original  filing. 

Copies  of  this  filing  were  served  on 
Rainbow  and  the  Nevada  Public  Service 
Commission. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER96-M6-000] 

Take  notice  that  on  November  21, 
1995,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Kimball  Power  Company. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Kimball  Power  Company  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  which 
was  accepted  for  filing  by  the 
Commission  and  made  effective  by 
Order  dated  August  17, 1995  in  Docket 
No.  ER95-1222-000.  Northern  Indiana 
Public  Service  Company  and  Kimball 
Power  Company  request  waiver  of  the 
Commission's  sixty-day  notice 
requirement  to  permit  an  effective  date 
of  November  30, 1995. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Coimselor. 


Comm»nt  date:  Deoember  19, 1995,  in 
aooordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northeni  Indiana  Pidblic  Service 
Company 

(Docket  No.  BR96-4O7-O00] 

Take  notice  that  on  November  21, 
1995,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Ag^nement  between 
Northern  Indiana  Public  Service 
Company  and  Koch  Power  Services.  Inc. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Koch  Powor  Services,  Inc.  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  which 
was  accepted  for  filing  by  the 
Conunission  and  mads  effective  by 
Order  dated  August  17, 1995  in  Docket 
No.  ER95-1222-000.  Ncvthem  bidiana  ^ 
Public  Service  Company  and  Koch 
Power  Services,  Inc.  request  waiver  of 
the  Commission's  sixty-day  notice 
requirement  to  permit  an  effective  date 
of  November  30. 1995. 

Copies  of  this  filing  have  been  sent  to 
the  bdiaiu  Utility  R^^tory 
Commission  and  the  Indiana  Office  of 
Utility  Consvuner  Counselor. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Nothem  Indiana  Pnhlic  Service 
Company 

(Docket  No.  ER9»-<«08-000| 

Take  notice  that  on  November  21. 
1995,  NorUiem  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  The  Dayton  Power  and 
Light  Company. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Dayton  Power  and  Light  under  Northern 
Indiana  PubUc  Service  Company's 
Power  Sales  Tariff,  which  was  accepted 
for  filing  by  the  Commission  and  made 
effective  by  Order  dated  August  17, 
1995  in  Docket  No.  ER95-1222-000. 
Northern  Indiana  Public  Service 
Company  and  Dayton  Power  and  Light 
request  waiver  of  the  Commission's 
sixtynlay  notice  requirement  to  permit 
an  effective  date  of  November  30, 1995. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  R^;ulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consiuner  Coimselor. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  dNeify  Servicea,  Inc. 

(Docket  No.  ERg6-l09-000l 

Take  notice  that  on  November  21, 
1995,  CINei^gy  Services,  Inc.  tendered 
for  filing  the  following  service 
agreement  tmder  ONergy's  Non-Firm 
Point-to-Point  Transmission  Service 
Tariff  entered  into  by:  The  Wabash 
Valley  Power  Association,  Rainbow 
Energy  Marketing  Corp.,  Lotiis  Dreyfus 
Electric  Power  Iiic.,  and  American 
Municipal  Power-Ohio,  Inc. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Moha«di  Power  Corporation 

(Docket  No.  ER96-41(>-000] 

Take  notice  that  on  November  21, 
1995,  Niagara  Mohawk  Power 
Corporation  (NMPC)  tendered  for  filing 
an  executed  Service  Agreement  between 
NMPC  and  Industrial  &iergy 
Applications,  Inc.  {TEA).  This  Service 
Agreement  specifies  that  lEA  has  signed 
on  to  and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Original  Volmne  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15, 1994,  and  which  has  an  effective 
date  of  March  13, 1993,  will  allow 
NMPC  and  lEA  to  enter  into  separately 
schedtiled  transactions  under  which 
NMPC  will  sell  to  lEA  capacity  and/or 
energy  as  the  parties  may  mutually 


hi  ite  filing  letter,  NMPC  also 
included  a  Certificate  of  Conciurence 
executed  by  the  Purchaser. 

NMPC  requests  an  effsctive  date  of 
November  12, 1995.  NMPC  has 
requested  Mraiver  of  the  Commission's 
notice  reouirements. 

NMPC  nas  served  copies  of  the  filing 
upon  the  New  York  Stete  Public  Service 
Commission  and  lEA. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  md  of  this  notice. 

7.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER9fr-41 1-000] 

Take  notice  that  on  November  21, 
1995,  Niagara  Mohawk  Power 
Corporation  (NMPC)  tendered  for  filing 
an  executed  Service  Agreement  between 
NMPC  and  Koch  Power  Services,  Inc. 
(Koch  Power).  This  Service  Agreement 
specifies  that  Koch  Power  has  signed  on 
to  and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Original  Volmne  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15, 1994,  and  which  has  an  effective 
^  date  of  March  13, 1993,  will  allow 
NMPC  and  Koch  Power  to  enter  into 


separately  scheduled  transacti(ms  under 
which  NMPC  will  sell  to  Koch  Power 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Purchaser. 

NMPC  requeste  an  effective  date  of 
November  12, 1995.  NMPC  has 
requested  waiver  of  the  Commission's 
notice  reouirements. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  Yorii  Stete  Public  Service 
Commission  and  Koch  Power. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Conunonwrealth  Edison  Company 

(Docket  No.  ER96-412-000J 

Take  notice  that  on  November  21, 
1995,  Commonwealth  Edison  Company 
(ComEd)  submitted  Service  Agreements 
estebhshing  Industrial  Energy 
AppUcations,  Inc.  (lEA),  dated  October 
9, 1995,  Louisville  Gas  and  Electric 
Company  (LG&E),  dated  September  15, 
1995,  Aqtiila  Power  Corporation 
(Aquila),  dated  September  29, 1995,  and 
The  Dayton  Power  and  Light  Company 
PP&L),  dated  November  7, 1995  as 
,  customere  under  the  terms  of  ComEd's 
Power  Sales  Tariff  PS-1  (PS-1  Tariff). 
The  Commission  has  previously 
designated  the  PS-1  Tariff  as  FERC 
Electric  Tariff,  Original  Volume  No.  2. 

ComEd  requests  an  effective  date  of 
October  21, 1995,  for  the  Service 
Agreements  between  ComEd  and  lEA, 
LG&E,  and  Aquila  and  an  effective  date 
of  November  7, 1995  for  the  Service 
Agreement  between  ComEd  and  DP&L 
and  accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  up>on  lEA,  LG&E, 
Aquila,  DP&L  and  the  Illinois 
Commerce  Commission. 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Portland  General  Electric  Company 

(Docket  No.  ER9&-41 3-000] 

Take  notice  that  on  November  20, 
1995,  Portland  General  Electric 
Company  (PGE),  tendered  for  filing 
under  FERC  Electric  Tariff,  1st  Revised 
Volume  No.  2,  executed  Service 
Agreements  between  PGE  and  the  Qty 
of  Glendale  Public  Service  Department 
and  Englehard  Power  Marketing  Inc. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30. 1993 
(Docket  No.  PL93-2-O02).  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreemente  to 
become  effective  December  1, 1995. 


Copies  of  this  filing  were  served  up<m 
the  list  of  entities  appearing  on  the 
Certificate  of  Service  attachment  to  the 
filing  letter. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Kansas  Qty  Power  ft  Light 
Canq»any 

[Docket  No.  ER96-414-000] 

Take  notice  that  on  November  14, 
1995,  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  filing  a 
Notice  of  Cancellation  of  Service 
Schedule  H-4,  Supplement  No.  11  to 
KCPL's  Rate  Schedule  FPC  No.  34. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Kansas  Qty  Power  ft  Light 
Company 

(Docket  No.  ER96-415-000] 

Take  notice  that  on  November  14, 
1995,  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  filing  a 
Notice  of  Cancellation  of  Service 
Schedule  E-MPA-4,  Supplement  No.  26 
to  KCPL's  Rate  Schedule  FPC  No.  56. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  MidAmerican  Energy  Company 

[Docket  No.  ER9e-416-0O0] 

Take  notice  that  on  November  21, 
1995,  MidAmerican  Energy  Company 
(MidAmerican),  One  River  Center  Place, 
106  East  Second  Street,  P.O.  Box  4350. 
Davenport,  Iowa  52808,  filed  an 
Application  for  Approval  of 
Depreciation  Rates  pursuant  to  Section 
302  of  the  Federal  Power  Act  and  Rule 
204  of  the  Commission's  Rules  of 
Practice  and  Procedure. 

MidAmerican  is  the  surviving 
corporation  and  utility  of  the  Jiily  1, 
1995,  merger  of  Iowa-Illinois  Gas  and 
Electric  Company  with  Midwest  Power 
Systems,  Inc.  and  its  exempt  holding 
company  parent,  Midwest  Resources, 
Inc.  MidAmerican  states  that  since  July 
1, 1995,  the  effective  date  of  the  merger, 
MidAmerican  has  used  the  depreciation 
rates  used  by  its  predecessors 
immediately  prior  to  the  merger.  This 
practice  has  resulted  in  the  application 
of  two  different  depreciation  rates  to 
depreciable  property  held  in  the  same 
account.  MidAmerican  requests 
authorization  to  use  a  single  set  of 
electric  depreciation  rates  for 
accounting  and  financial  reporting 
purposes  effective  on  January  1,  1996. 

Copies  of  the  filing  were  served  on  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakote  Pubhc  Utilities  Commission. 
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Comment  doMt  December  19. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thisinotice. 

13.  Florida  P«m^  ft  Light  Compuiy 

(Dockat  No.  BR9e-417-000) 

Take  notice  th^t  on  November  22, 
1995,  Florida  Power  &  Light  Company 
(FPL),  tendmed  fbr  filing  an  open-access 
network  integration  service 
transmission  taiiff.  Tariff  No.  4.  FPL 
proposes  to  makf  the  tariff  effective 
January  22, 1996] 

Comment  datet  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thisinotioe. 

14.  Janay  CentnjI  Power  tc  Light 
CoaqMBy,  Matrofpolitan  Edison 
Coaqiaiiy,  P«niii(rhrania  Electric 
Cmpany 

p3ocket  No.  ER96-41»-000) 

Take  notice  th^t  on  November  22, 
1995,  GPU  Servi(»  Corporation  (GPU), 
on  bdialf  of  Jersey  Central  Power  & 
Light  Ctanpany,  Metropolitan  Edison 
Company  and  Pouisylvania  Electric 
Company  (jointly  reCnred  to  as  the  CPU 
Operatizkg  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Aquila  Power  Corporation 
(AQUILA).  dated  November  17, 1995. 
This  Service  Agreement  specifies  that 
AQUILA  has  agreed  to  the  rates,  terms 
and  conditions  c(f  the  GPU  Operating 
Companies'  Operating  Capacity  and/or 
Energy  Seles  Taitff  (Sales  Tariff) 
designated  as  FQIC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  byithe  Commission  by 
letter  order  issued  on  February  10, 1995, 
in  Jersey  Central  Power  &■  Light  Co., 
Metropolitan  Edison  Co.,  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-276-000  md  allows  GPU  and 
AQUILA  to  entet  into  separately 
scheduled  tiansactions  under  which  the 
CS'U  Operating  Companies  will  make 
available  for  sala.  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  sho^  and  an  effective  date 
of  November  17^  1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  dote:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Jeraey  Central  Power  ft  lAf^A 
Coaapany,  Metropolitan  Ediaon 
Company,  Pennsylvania  Electric 
CampuBiy 

(Docket  No.  ER96-410-000] 

Take  notice  that  on  November  22, 
1995,  GPU  Service  Corporation  {GPU). 
on  behalf  of  Jersey  Central  Power  ft 
Light  Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operatii^  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Dayton  Power  &  light 
Company  (DPLC),  dated  November  17, 
1995.  This  Service  Agreement  specifies 
that  DPLC  has  agreed  to  the  rat^  terms 
and  conditions  of  the  GPU  Operating 
Companies'  Operating  Capacity  and/or 
Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10, 1995 
in  Jersey  Central  Power  Gr  Light  Co.. 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-276-000  and  allows  GPU  and 
DPLC  to  enter  into  separately  scheduled 
transactions  imder  which  the  GPU 
Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  17, 1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  this  filing 
on  regulatory  agencies  in  New  Jersey 
and  Peimsylvania. 

Conmient  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Virginia  Electric  and  Power 
Qnnpany 

(Docket  No.  ER9e-42O-000] 

Take  notice  that  on  November  22, 
1995,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  between 
Vermont  Marble  Power  Division  of 
OMYA,  Inc.  and  Virginia  Power,  dated 
November  1, 1995,  under  the  Power 
Sales  Tariff  to  Eligible  Purchasers  dated 
May  27, 1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  Vermont 
Marble  Power  Division  of  OMYA,  Inc. 
under  the  rates,  terms  and  conditions  of 
the  Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
applicable  Service  Schedules  included 
in  the  Power  Sales  Tariff. 


Copies  of  this  filing  were  served  upon 
the  Virginia  State  Coiporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Ccanment  date:  December  19, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER96-421-000] 

Take  notice  that  on  November  22, 
1995.  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  between 
Commonwealth  Edison  Company  and 
Virginia  Power,  dated  November  10, 
1995.  under  the  Power  Sales  Tariff  to 
Eligible  Purchasers  dated  May  27. 1994. 
Under  the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
sendees  to  Commonwealth  Edison 
Company  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Qnporation 
Commission,  the  North  Carolina 
Utilities  Commission  and  the  Illinois 
Commerce  Commission. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PECO  Energy  Company 

[Docket  No.  ER96-t22-000] 

Take  notice  that  on  November  22, 
1995,  PECO  Energy  Company  (PEOO). 
filed  a  Service  Agreement  dated 
November  10, 1995,  with  New  York 
State  Electric  ft  Gas  Corporation 
(NYSEG)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Service  Agreement  adds  NYSEG  as 
a  customer  imder  the  Tariff. 

PECO  requests  an  effective  date  of 
November  10, 1995,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NYSEG  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  South  Carolina  Electric  ft  Gas 
Company 

[Docket  No.  ERg6~423-000] 

Take  notice  that  on  November  22, 
1995,  South  Carolina  Electric  &  Gas 
Company,  tendered  for  filing  proposed 
Contract  for  Purchases  and  Sales  of 
Energy  between  South  Carolina  Electric   « 
ft  Gas  Company  and  Entergy  Power,  Inc. 


Under  the  propoaed  contract,  the 
parties  will  puroiase  and  sell  electric 
energy  and  power  between  themselves. 

Copies  of  this  filing  were  served  upon 
Entevgy  Power,  Inc. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  San  Diego  Gas  ft  Electric  Company 

[Dodwt  Na  ER96-424-000] 

Take  notice  that  on  November  22, 
1995,  San  Diego  Gas  ft  Electric 
Company  (SDGftE),  tendered  for  filing 
and  acceptance,  pursuant  to  18  CFR 
35.12,  an  Interdumge  Agreement 
(Agreement)  between  SDG&E  and 
SONAT  Power  Marketing.  Inc. 
(SONAT). 

SDGftE  requests  that  the  Commission 
allow  the  A^eement  to  become  effective 
on  the  22nd  day  of  January  1996  or  at 
the  earliest  possible  date. 

Copies  of  this  filing  Mrere  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  SCH4AT. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  England  Power  Coaq»any 

(Docket  No.  ER96-425-O00] 

Take  notice  that  on  November  22,  ^ 
1995.  New  England  Power  Company 
submitted  for  filing  a  letter  agreement 
for  transmission  aarvice  to  Indeck 
Pepperell  Power  Associates.  Inc. 

Connment  date:  December  20. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  New  England  Power  Caaqiany 

(Dockat  Na  ER96-426-000] 

Take  notice  that  on  November  22. 
1995.  New  England  Power  Company 
(NEP)  tendered  for  filing  a  Notice  of 
Cancellation  of  AppencUx  A  to  Service 
Agreement  No.  39  between  NEP  and 
Cimal  Electric  CtHnpany  under  NEP's 
FERC  Electric  Tariff.  Original  Volume 
No.  3. 

Comment  date:  December  19. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  BoatoB  Edison  Coaqiany 

[Docket  No.  ER96-427-000] 

Take  notice  that  on  November  22, 
1995,  Boston  Edison  Company  (Edison), 
filed  a  standstill  agreement  between 
itself  and  Thirteen  Municipal  Customen 
extending  the  one-year  claims  limitation 
provision  in  the  Pilgrim  power  purchase 
contract  of  each  of  die  Municipals  with 
regard  to  disputes  over  1993  and  1994 
billings.  The  purpose  of  the  standstill 
agreement  is  to  allow  the  parties  to 
achieve  a  settlement  agreement 


regarding  1993  and  1994  billing 
disputes.  The  standstill  agreement 
makes  no  other  changes  to  the  rates, 
terms  and  conditions  of  the  contracts 
between  Edison  and  the  Thirteen 
Municipals. 

Comment  date:  December  20. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-(28-000] 

Take  notice  that  on  November  24. 
1995.  Louisville  Gas  and  Electric 
Company  tendoed  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Electric 
Clearinghouse,  Inc.  under  Rate  GSS. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PEOO  Energy  Compai^ 

(Docket  No.  ER96-<2»-000] 

Take  notice  that  on  November  24, 
1995,  PECO  Energy  Company  (PEOO), 
filed  a  Service  Agreement  dateid 
November  16, 1995,  with  Heartland 
Energy  Services,  Inc.  (HES)  under 
PECO's  FERC  Electric  Tariff  Ori^nal 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  HES  as  a  customer 
under  the  Tariff 

PECO  requests  an  effective  date  of 
November  16, 1995.  fbr  the  Service 
Agreement. 

PEOO  states  that  copies  of  this  filing 
have  been  supplied  to  HES  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  20, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Southwestern  Public  Service  Co. 

(Docket  No.  ER96-I3O-0O0J 

Take  notice  that  on  November  24. 
1995.  Southwestern  Public  Service 
Company  (Southwestern)  and  Rainbow 
Eneigy  Marketing  Corporation 
(Rainbow),  have  entered  into  an 
umbrella  service  agreement  dated 
October  31. 1995,  which  allows 
Rainbow  to  take  non-firm  point-to-point 
transmission  service  under 
Southwestem's  Transmission  Service 
Tariff  (accepted  subject  to  refund  on 
August  1, 1995  in  Docket  No.  ER95- 
1138-000). 

Conmient  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Kentucky  Utilities  Company 

[Docket  No.  ER96-431-000] 

Take  notice  that  on  Novonber  24, 
1995,  Kentucky  Utilities  Company  (KU), 


tendered  for  filing  a  Service  agreement 
between  KU  and  Illinois  Power 
Company.  Inc.  imder  its  TS  Tariff.  KU 
requests  an  effective  d^e  of  October  27. 
1995. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Louisville  Gas  awl  Electric 
Company 

(Docket  Na  BR9S-«32-000| 

Take  notice  that  on  November  24. 
1995,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Enron 
Power  Marketing,  Inc.  under  Rate  GSS. 

Comment  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Madison  Gas  and  Electric  Company 

(Docket  Na  ER96-«3  3-000] 

Take  notice  that  on  November  24. 
1995.  Madison  Gas  and  Electric 
Company  (MGE),  tendered  for  filing  a 
service  agreement  with  Upper  Peninsula 
Power  Company  under  MGE's  Power 
Sales  Tariff.  MGE  requests  an  effective 
date  60  days  from  the  filing  date. 

Conmient  date:  December  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Florida  Power  ft  Light  Caaq»any 

(Docket  No.  ER9&-M3-000] 

Take  notice  that  on  November  28, 
1995,  Florida  Power  ft  Light  Company 
filed  the  Contract  for  Purchases  and 
Sales  of  Power  and  Energy  between  FPL 
and  Sonat  Power  Marketing  Inc.  FPL 
requests  an  effective  date  of  December  1, 
1995. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Florida  Power  ft  Light  ConqMmy 

(Docket  No.  ER96-«44-000) 

Take  notice  that  on  November  28, 
1995.  Florida  Power  ft  Light  Company 
filed  the  Contract  for  Purchases  and 
Sales  of  Power  and  Energy  between  FPL 
and  LGftE  Power  Mariceting  bic.  FPL 
requests  an  effective  date  of  December  1, 
1995. 

Comment  date:  December  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  acccndance  with  Rules  211 
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and  214  of  the  Com4iiS8ion'8  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  conunent  date.  Flrotests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  t0  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  t9  intervene.  Copies 
of  this  filing  are  on  file  with  the 
CommisMon  and  are  available  for  public 
inspection. 
LoitaCMkell, 


8:45  am] 


Secntary. 

(FR  Doc  95-30347  Fill 
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December  6, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Eastern  Trinsmission 
Corporation 

[Docket  No.  CP95-77CMX)0] 

Take  notice  that  ab  September  22, 
1995  Texas  Eastern  Transmission 
Corporation  ("Texas  Eastern").  5400 
Westheimer  Court,  Houston,  Texas 
77056-5310.  filed  in  Docket  No.  CP95- 
776-000  an  abbrevi^ed  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permis8i|Dn  and  approval  to 
abandon  the  Pointe  Au  Chien 
compressor  station  snd  certain  short 
laterals,  meter  stations  and  appurtenant 
facilities,  all  in  Lafb|iiche  and 
Teneboime  Parishes.  Lotiisiana,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  i&spection. 

Two  of  the  compressors  at  Pointe  Au 
Chien  compressor  station  and  the 
appurtenant  Cadlitifls  were  authorized 
by  Commissitm  order  dated  October  2, 
1970  in  Docket  No.  CP70-314.  The 
remaining  compresaor  at  Pointe  Au 
Chien  compressor  station  was 
authorized  by  Comifission  order  dated 
July  18. 1975  in  Dociet  No.  CP75-128. 
The  laterals  and  meter  stations  were 
constructed  and  installed  during  the 
1970s  and  1980s  putsuant  to  Texas 
Eastern's  Blanket  Ctttificates. 

Texas  Eastern  states  that  it  is  no 
longer  utilizing  the  facilities  to  transport 
gas  supplies.  Furthef ,  Texas  Eastern 
submits  that  the  natural  gas  reserves 
connected  to  the  Fatties  have  been 
depleted,  and  that  l^xas  Eastern  is  not 
aware  of  any  significant  prospects  of 


natural  gas  reserves  being  developed  in 
the  vicinity  of  the  Facilities  that  could 
be  deUvered  to  Texas  Eastern's  mainline 
syst«n  through  such  Facilities. 

CoiTunent  date:  December  27, 1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  EI  Paso  Natural  Gas  Company 

(Docket  Na  CP96-92-000) 

Take  notice  that  on  December  1. 1995, 
El  Paso  Natiiral  Gas  Company  (EI  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP9&-92-0G0  a 
request  pursuant  to  Secticms  157.205 
and  157.212  of  the  Commission's- 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate  a 
delivery  point  in  El  Paso  County,  Texas 
under  El  Paso's  blanket  certificate 
issued  in  Docket  No.  CP82-435-000 
pursuant  to  Secticm  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  proposes  to  construct  and 
operate  a  new  delivery  point.  The  new 
delivery  point  will  permit  the 
interruptible  transportation  and  delivery 
of  natural  gas  for  Integrated  Services. 
Inc's  (ISI)  account  to  associated  Milk 
Producers,  Inc.  (AMPI).  ISI  has  advised 
El  Paso  that  AMPI  owns  and  operates  a 
dairy  processing  plant  and  utiHzes 
natural  gas  to  fuel  boilers  and  milk 
dryers.  El  Paso  states  that  this  would 
provide  AMPI  with  the  flexibility  of  an 
alternate  gas  supply  source. 

Conunent  date:  January  22, 1996.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Transcontinental  Gas  Pipe  Line 
Corporatian 

[Docket  No.  CP96-93-O001 

Take  notice  that  on  December  1. 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.  O.  Box  1396, 
Houston,  Texas  77251,  filed  an 
abbreviated  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  and  the  Rules  and  Regulations  of 
the  Federal  Energy  Regulatory 
Commission  (Commission),  for  an  order 
permitting  and  approval,  on  an  "  •"  .^^- 
expedited  basis,  the  partial 
abandonment  by  sale  of  (1)  an  existing 
dual  twelve-inch  skid-mounted 
metering  station  with  flow  control  and 
(2)  appurtenant  interconnecting  piping 
(Jim  Wells  Meter),  located  at  the 
interconnection  between  Padre  Island 
Pipeline  System  (PIPS)  and  Teimessee 
Gas  Pipeline  System  in  Jim  Wells 
County.  Texas,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Transco  states  that  it  proposes  to 
partially  abandon  by  sale  to  Gasdel 
Pipeline  System  Incorporated  (Gasdel)  a 
7.914%  ownership  interest  in  the  Jim 
Wells  Meter.  Gasdel  has  a  7.914% 
ownership  in  PIPS  pureuant  to  a 
Construction  and  Ownerahip  Agreement 
dated  April  1, 1982  between  Transco 
and  Gasdel.  Both  Transco  and  Gasdel 
continue  to  transport  volumes  on  PIPS 
and  through  the  Jim  Wells  Meter.  Gasdel 
seeks  to  purchase,  and  Transco  has 
agreed  to  sell  at  net  book  value  on  the 
effective  date  of  the  abandoiunent,  a 
7.914%  ownership  interest  in  the  Jim 
Wells  Meter.  Transco  further  states  that 
it  seeks  authorization  for  such  a  partial 
abandonment  by  sale  of  these  facilities 
in  order  to  provide  Gasdel  with  capacity 
through  the  Jim  Wells  Meter  equivalent 
to  Gasdel's  ownership  percentage  on 
PIPS.  Transco  indicates  that  the 
proposed  partial  abandonment  will  have 
no  impact  on  the  daily  design  capacity 
of  or  operating  conditions  on  its  system, 
and  no  service  to  any  of  its  customere 
wiU  be  impacted  by  the  proposed  partial 
abandonment. 

The  cost  to  Gasdel  for  a  7.914% 
ownerahip  interest  in  the  Jim  Well 
Meter  is  estimated  to  be  $22,500.00. 
Abandonment  of  the  Jim  Wells  Meter 
will  not  require  any  removal  of 
facilities. 

Comment  date:  December  18, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  heai^g 
therein  ^lust  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that  pwsuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 


Practice  and  Procedure,  a  bftHring  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
die  Comnussion  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  ahandonm«it 
are  required  by  the  public  convoiience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procediire  herein  provided 
tot,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  perscm  or  the  Conuuission's 
staff  may,  within  45  days  after  the 
Issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procediiral  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
LoteD.Cadiril, 
Secretary. 

(FR  Doc  95-30349  Filed  12-12-95;  8:45  am] 
C0MSn7-«t^ 


(Dodiat  No.  ER96-13S»-00(q 

Amoco  Power  Marketing  Corp;  Notics 
of  Issuanos  of  Order 

December  8, 195S. 

On  July  11, 1995.  as  amended 
September  14. 1995  and  October  27. 
1995.  Amoco  Power  Marketing 
Corporation  (Amoco  Power)  submitted 
for  filing  a  rate  schedule  under  which 
Amoco  Power  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Amoco  Power  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Amoco  Power 
requested  that  die  Commission  grant 
bluiket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Amoco 
Power. 

On  November  29, 1995,  punuant  to 
delegated  authority,  the  Director. 


Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  far  blanket  approvd  under  Pari 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
cnder.  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Amoco  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Amoco  Power  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
or  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatibte  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
piuposes. 

Ine  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Amoco  Power's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  29, 1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  branch,  888  First  Street,  N.E. 
Washington,  D.C  20426. 
Lois  D.  Caaiidl. 
Secretary. 

(FR  Doc  95-30345  Filed  12-12-95;  8:45  am] 
ilUJNO  OOOC  t717-01-M 

[Dodcst  No.  ERM-MZ-OOO) 

Boston  Edison  Co.;  Notice  of  Filing 

December  7, 1995. 

Take  notice  that  on  November  9, 
1995,  Boston  Edison  Company  (Edison), 
tendered  for  filing  for  informational 
purposes  the  1994  true-up  to  actual  for 
the  Substation  402  Agreement  (FPC  Rate 
No.  149)  between  Edison  and  Cambridge 
Electric  Light  Company  (Cambridge). 
This  filing  is  made  pursuant  to  the 
terms  of  the  1987  Settlement  Agreement 
between  Edison,  Cambridge  and  the 
Town  of  Belmont,  Massachusetts  in 
Docket  No.  ER86-5 17-000. 

Edison  states  that  it  has  served  the 
filing  on  Cambridge,  Belmont  and  the 
Massachusetts  Department  of  Public 
Utilities. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  14, 1995.  Protests  vtrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  %vishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casiiril. 
Secretary. 

(FR  Doc  95-30319  Filed  12-12-95;  8:45  am] 
sajjNQ  ooof  •nr-ei-M 


{Docket  No.  0196-37-0001 

Boundary  Qas,  Inc.;  Notice  of  Refund 
Report 

December  7, 1995. 

Take  notice  that  on  November  29, 
1995,  Boundary  Gas,  Inc.  (Boundary) 
submitted  a  refund  report  reflecting  the 
flowthrough  of  the  Gas  Research 
Institute  ("GRI")  refund  received  by 
Boundary  on  September  29, 1995. 
Boundary  states,  that  pureuant  to  the 
1993  GRI  settlement,  and  in  compliance 
with  the  Commission  order  approving 
such  settlement,  it  has  credited  such 
refund  proportionally  to  its  firm 
customere  on  non-discoimted  service 
based  on  the  GRI  surcharges  those 
customere  paid  during  the  calendar  year 
1994. 

Boundary  states  that  each  customer's 
credit  was  reflected  on  its  invoice  for 
October,  1995  services  issued  on  or 
about  November  15, 1995. 

Boundary  states  that  a  copy  of  this 
filing  is  being  mailed  to  each  of 
Boundary's  affected  customers  and  the 
state  commissions  of  New  York, 
Coimecticut,  New  Jersey,  Massachusetts, 
New  Hampshire  and  Rhode  Island. 

Any  f>er8on  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firet  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Piirsuant  to  Section  154.210  of  the 
Commission's  Regiilations,  all  such 
motions  or  protests  must  be  filed  not 
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later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
conridered  by  thvComiBission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motioii  to  intervene.  Copies 
of  this  filing  are  o6  file  with  the 
Commission  and  available  for  public 
inspection. 
LaitD-CaakaU. 


Secretary. 

(FR  Doc.  9fr-30320  fUed  12-12-4S;  8:45  am] 

aauNQ  ooac  snr-si-ii 
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Ctimdtlaur  Pipe  Lin*  Company; 
Notic*  of  PropiBSfd  ChangM  In  FERC 
Qm  Tariff 

DetiHiiibBi  7, 1M8< 

Take  notice  that  on  November  30. 
1995,  ChandeleurPipe  Line  Company 
(Chandeleur)  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1, 
Sheet  Nos.  5, 8  aqd  14. 

Chandeleur  states  that  it  is  proposing 
to  change  its  Fuel  and  Line  Loss 
provision  in  its  Ft  and  IT  Rate 
Schedules  from  allocation  of  actual  Fuel 
and  Line  Loss  to  «  fixed  retention 
percentage  based  on  allocated  receipt 
volumes.  This  percentage  will  be 
retained  by  Chandeleur  each  month  to 
cover  the  actual  I^el  and  line  Loss. 
Any  differences  between  the  actual  Fuel 
and  Line  L.08S,  and  the  retained  volimies 
will  be  made  up  by  an  annual  change/ 
recalculation  in  the  retention 
percentage.  The  1|996  Fuel  and  Line 
Loss  percentage  i$  set  at  0.5%  on 
allocated  receipt  Volumes. 

Chandeleur  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customers  and  state 
regulatory  comm^imis. 

Chandeleur  ha|  proposed  an  effective 
date  for  the  revis4d  tariff  sheets  of 
January  1. 1996. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing;  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,: Washington,  DC 
20426,  in  accordlnce  with  Sections 
385.214  and  375211  to  the 
Commission's  Riiles  and  Regulations. 
Pursuant  to  Sectipn  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  day!  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  n^  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  Mrishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

UisD.Caahdl. 

Secretary. 

[FR  Doc  9&-30310  Filed  12-12-95;  8:45  am] 

laiJNQ  cooe  STir-si-M 

[Docket  Na  Em4-132»-40q 

CMEX  Enargy.  Inc.;  NoUoa  of  FUlng 

December  7, 1995. 

Take  notice  that  on  November  3. 
1995,  CMEX  Energy,  Inc.  filed  a  notice 
of  cancellation  of  its  Rate  Schedide 
FERC  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Conunission's  Rules  of  Practice 
and  Procedure  (19  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Caihell, 
Secretary. 

(FR  Doc.  95-30321  Filed  12-12-95;  8:45  am] 
BNJJNQ  CODE  1717-01-11 

[Docket  No.  TM96-3-32-000] 

Colorado  Interstate  Qas  Company; 
Notice  of  Tariff  HIing 

December  7, 1995. 

Take  notice  that  on  November  30, 
1995,  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Substitute  Fourteenth 
Revised  Sheet  No.  11  reflecting  an 
increase  in  the  fuel  reimbursement 
percentage  for  Ix)St,  Unaccoimted-For 
and  Other  Fuel  Gas  from  (112%)  to 
(0.76%),  effective  January  1, 1996. 

QG  states  that  copies  of  this  filing 
have  been  served  on  QG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  N.E..  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Sections  385.214  and 
385.211).  Pursuant  to  Section  154.210  of 
the  Commission's  Regulations,  all  such 
motions  or  protests  mtist  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actiim  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beccnne  a  party 
must  file  a  motion  to  intervene.  Coptes 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Roran. 

Loia  D.  CasheO. 
Secretary. 

(FR  Doc  95-30309  Filed  12-12-95;  8:45  am] 
BaUNQ  OOOe  t717-01-M 


[Docket  No.  PR96-6-000] 

Dow  PIpailna  Company;  Notica  of 
Petition  fOr  Rata  Approval 

December  7, 1995. 

Take  notice  that  on  December  1, 1995, 
Dow  Pipeline  Company  (Dow  Pipeline) 
filed,  pursuant  to  Section  284.123(b)(2) 
of  the  Commission's  Regulations,  a 
petition  for  rate  approved  requesting  that 
the  Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  $0.0782 
per  MMBtu,  plus  0.7%  in-kind  fuel 
reimbursement,  for  interruptible 
transportation  services  performed  under 
Section  311(a)(2)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  Dow 
Pipeline's  mailing  address  is  P.O.  Box 
4286,  Houston,  Texas  77210. 

Dow  Pipeline's  petition  states  it  is  an 
intrastate  pipeline  within  the  meaning 
of  Section  2(16)  of  the  NGPA.  Dow 
Pipeline  provides  interruptible 
transportation  service  pursuant  to 
Section  311(a)(2)  of  the  NGPA  through 
its  facilities  located  in  Wharton,  Fort 
Bend,  Brazoria,  Whaller,  and  Matagorda 
Coimties,  Texas.  This  petition  is 
intended  to  establish  a  new  system-wide 
maximum  transportation  rate  for 
Section  311(a)(2)  service,  and  is  filed 
pursuant  to  the  terms  of  the  Stipulation 
and  Agreement  of  Settlement  filed  July 
8, 1993,  in  Docket  No.  PR93-6-000, 
which  required  Dow  Pipeline  to  file  an 
application  on  or  before  December  1, 
1995,  to  justify  its  ciirrent  rate  or  to 
establish  a  new  system-wide  rate.  Dow 
Pipeline  proposes  an  effective  date  of 
December  1,1995. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
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to  intervene  ot  protest  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426  in  accordance 
with  Secticms  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  and 
protests  should  be  filed  on  or  before 
December  22. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  save  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LotoD.CaaiMiL 

Secretary. 

(FR  Doc  95-30322  Filed  12-12-4S;  8:45  am] 

BUJNQ  oooe  srir-ei-M  V' 

[Docket  No.  RPM-sa-OOq 


El  Paao  Natural  Qaa  Company;  Nofica 
of  Propoaad  Changaa  In  FERC  Qaa 
Tariff 

December  7, 1995. 

Take  notice  that  on  November  29, 
1995,  El  Paso  Natural  Gas  Company  (El 
Paso),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Volume  Nos.  1, 1-A, 
and  2.  the  following  tariff  sheets,  to 
become  effective  January  1. 1996: 

Third  Revised  Volume  No.  1 

First  Revised  Sheet  No.  10 
Seccmd  Revised  Sheet  Na  200 
First  Revised  Sheet  No.  326 

Seoond  Revised  Volume  No.  1-A 

Second  Revised  Sheet  No.  1 

First  Revised  Sheet  No.  10 

3rd  Revised  Fourth  Revised  Sheet  No.  20 

Third  Revised  Sheet  No.  21 

2nd  Revised  First  Revised  Sheet  Na  22 

3rd  Revised  Fourth  Revised  Sheet  Na  23 

Third  Revised  Sheet  No.  24 

3rd  Revised  Fourth  Revised  Sheet  No.  25 

Third  Revised  Sheet  No.  26 

2nd  Revised  Third  Revised  Sheet  No.  27-29 

Second  Revised  Sheet  No.  101-103 

Second  Revised  Sheet  No.  111-113 

2nd  Revised  Original  Sheet  No.  114-115 

Second  Revised  Sheet  No.  127-129 

First  Revised  Sheet  No.  202 

First  Revised  Sheet  No.  210 

Second  Revised  Sheet  No.  214 

First  Revised  Sheet  No.  216-218 

First  Revised  Sheet  Na  225 

First  Revised  Sheet  No.  227-228 

First  Revised  Sheet  No.  236 

First  Revised  Sheet  No.  269-270 

First  Revised  Sheet  No.  284 

Fust  Revised  Sheet  No.  330-332 

Second  Revised  Sheet  No.  357 

Second  Revised  Sheet  No.  401-402 

Second  Revised  Sheet  No.  407 

Second  Revised  Sheet  No.  416-417 

Second  Revised  Sheet  No.  423 


Second  Revised  Sheet  Na  434-435 
Second  Revised  Sheet  No.  441 

Third  Revlaad  Vefanaa  No.  2 

3rd  R^  Thirty-Fifth  Rev  Sheet  Na  1^.2 
Twenty-Seventh  Revised  Sheet  No.  1-D.3 
Seventh  Revised  Sheet  No.  1-H 
Eighth  Revised  Sheet  Na  l-I 
Eighth  Revised  Sheet  No.  l-J 
Sbcth  Revised  Sheet  No.  1049 
Second  Revised  Sheet  No.  1815 
Second  Revised  Sheet  No.  1973 

El  Paso  states  that  it  is  filing  pursuant 
to  Section  4  of  the  Natural  Gas  Act  to 
terminate  gathering  services,  revise 
Standards  of  Conduct,  abandon  Special 
Rate  Schedules.,  and  place  the 
implementing  tariff  sheets  into  efiiect  in 
order  to  complete  the  transfer  of  El 
Paso's  gas  gathering,  treating  and 
processing  functions  to  El  Paso  Field 
Services  Company. 

El  Paso  states  \hal  this  filing  is  to 
comply  with  the  Commission's  order 
issued  September  13. 1995  in  Docket 
Nos.  CP94-183-000  and  001  which 
approved  the  transfer  of  gathering 
fac^ties  conditioned  upon  a  tariff  filing 
to  implement  the  propcMod  changes. 

Any  person  dedring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  CcMtunission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  siich 
motions  m  protests  must  he  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD.CaAdL 
Secretajy. 

[FR  Doc.  95-30313  Filed  12-12-95;  8:45  am] 
muMta  cooe  srir-ai-M 


[Docket  No.  11190-3-34-0001 

Florida  Qaa  Tranamlaalon  Company; 
Notloa  of  Propoaad  Changaa  In  FERC 
QaaTariff 

December  7, 1995. 

Take  notice  that  on  December  1, 1995, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  pert  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 


No.  1,  the  following  tariff  sheets  to 
become  effective  January  1, 1996: 

Eleventh  Revised  Sheet  No.  8A 
Sucth  Revised  Sheet  No.  8A01 
Third  Revised  Sheet  No.  BA.02 

FGT  states  that  Section  27  of  the 
General  Terms  and  Conditions  (GTC)  of 
its  Tariff  provides  for  the  recovery  by 
FGT  of  gas  used  in  the  operation  of  its 
system  and  gas  lost  fit>m  the  system  or 
otherwise  unaccounted  for.  The  Fuel 
Reimbursement  Charge  established 
pursuant  to  Section  27  consists  of  the 
Current  Fuel  Reimbursement  Charge 
and  the  Annual  Fuel  Siucharge. 

The  Annual  Fuel  Surcharge  is 
computed  for  each  twelve-month 
Recovery  Period  beginning  each  January 
1  and  is  designed  to  refund  or  collect, 
on  an  in-kind  basis,  the  balance  of  the 
Deferred  Fuel  Account  as  of  the 
preceding  August  31.  On  May  1, 1995 
FGT  filed  in  Docket  No.  TM95-5-34  to 
adjust  its  initial  Annual  Fuel  Siut:harge 
to  include  volumes  recorded  in  the 
Deferred  Fuel  Account  between 
September  1, 1994  and  February  28, 
1995.  This  was  done,  in  part,  to 
segregate  the  balance  in  die  Defaned 
Fuel  Account  related  to  pre-Phase  in 
expansion  activity  bom  any  ovFGT's 
Phase  in  expansion  was  placed  in 
service  on  March  1, 1995. 

Pursuant  to  Section  27  of  the  GIX^  of 
its  Tariff,  FGT,  is  filing  herein  to  revise 
the  Annual  Fuel  Surcharge  to  be 
effective  January  1, 1996  to  recover  the 
net  under  recovery  of  fuel  voliunes 
recorded  in  the  Defsrred  Fuel  Account 
between  March  1, 1995  and  August  31. 
1995.  The  Annual  Fuel  Siirchaige  now 
will  be  applicable  to  all  market  area 
shippers  on  FGT's  system,  including 
shippers  under  FGT's  Rate  Schedule 
FTS-2. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Secticm  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  tils  Public  Refarence 
Room. 

iD.( 


Secretary. 

(FR  Doc  95-303ak  FUad  12-2-45;  8:45  am] 
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Take  notice  tl^t  on  Novembn  30. 
1995.  Mississi^iRiver  Transmisdrai 
Qupoiation  (Klfrr)  submitted  for  filing 
vrcAaheeis  reflecting  tbe  proposed 
himp  sum  distribution  of  Excess 
Revenues  deiiv^  from  providing 
service  under  R^te  Schedules  ITS  and 
ISS  and  certain  revenues  derived  from 
Auth(xi»d  Overrun  Service. 

MRT  states  that  the  filing  provides  for 
the  flowthrougH  of  S181,438.9.1  in 
Excess  Revenu^  attributable  to  the 
twelve  month  period  ended  October  31, 
1995.  MRT  states  that  the  filing  is  being 
made  pursuant  to  Section  17  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Third  Revision  Volume 
No.  1.  I 

MRT  states  that  copies  of  its  filing 
have  been  mailed  to  all  of  its  affected 
customers  and  the  State  Commissions  of 
Arkansas.  Missouri  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  the  sublsct  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  3815.214  of  the 
Commission's  |hiles  of  Practice  and 
Procedure:  18  CFR  385.211  and  385.214. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  ab^ve.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  paities  to  the  proceeding. 
Any  person  wiidiing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  a^d  are  available  for  public 
inspection. 
LiiisD.CadwU, 
Sea^/rtary. 
(FR  Doc.  95-3031)6  Filed  12-12-95;  8:45  am] 

sajjNQ  ooea  snii4i-« 


[PpdtMo.QT96  38  OOfl) 

Mtoslsslppi  Rlwr  TranwniMion  Cofpi 
Notion  of  Pfoposcd  FtowthtouQh  of 
Account  No.  868  Refund 

December  7, 1995. 

Take  notice  that  on  November  28, 
1995,  Mississippi  River  Transmission 
Corporation  (MRT)  submitted 
worksheets  reflecting  the  proposed 
flowthrough  of  an  Account  No.  858 
refund  received  by  MRT  from  Transok, 
Inc 

MRT  states  that  subject  to  the  receipt 
of  Commission  approval  it  proposes  to 
refund  by  dieck  on  January  23, 1996 
each  customer's  respective  portion  of 
the  refund  including  interest  through 
Janu^  22, 1996. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's  former 
jurisdictional  sales  customers  and  the 
state  commissions  of  Aricansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protesf  said  filing  shcnild  file  a  motion 
to  intervme  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  Pursuant  to  Section 
154.210  of  the  Ccnnmission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  tiie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  perscm  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
UOm  D.  Caah^, 
Secretary. 

[FR  Doc.  95-30323  Filed  12-12-95;  8:45  am] 
BHJJNQ  COOe  t717-01-M 


[Docket  No.  RP96-2-001] 

Northern  Natural  Qas  Company;  Notice 
of  Compliance  Filing 

December  7, 1995. 

Take  notice  that  on  December  1, 1995, 
Northern  Nattu^  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northerns  FERC  Gas  Tariff  Fifth 
Revised  Volimie  No.  1,  the  following 
tariff  sheet,  proposed  to  be  effective 
November  1, 1995. 

Substitute  First  Revised  Sheet  No.  211 

Northern  states  that  this  filing  is  being 
made  to  comply  with  the  Commission's 


Letter  Ordw  issued  October  30, 1995.  in 
Docket  No.  RP96-4-000. 

Northern  states  that  Sheet  No.  211  has 
been  revised  to  retain  the  existing  meter 
responsibility  mechanism  as  the  default 
mechanism,  with  additional  language 
allowing  for  any  other  mutually  agreed 
upon  alternative. 

Northern  also  states  that  copies  of  the 
filing  were  served  upon  the  companys 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C.. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Sectitm 
154.210  of  the  Qunmission's 
Regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  All  protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
LoisD.C«alidl. 
Secrelaiy. 

[FR  Doc  95-30314  Piled  12-12-95;  8:45  am) 
sauNQ  oooc  •nr-si-M 


CDoctot  Noe.  CP94-606-006  and  MT95-12- 
001] 

Nontiem  Natural  Qas  Company;  Notice 
of  Compliance  Filing 

December  7, 1995. 

Take  notice  that  on  November  30, 
1995,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  proposed  to  be  effiactive 
December  31, 1995: 

Third  Revised  Sheet  No.  221 

Northern  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  issued  November 
29, 1995,  in  the  above-referenced 
dockets. 

Northern  states  that  Sheet  No.  221  is 
being  modified  by  sddition  of  a 
provision  for  affiliated  gathering. 

Northern  further  states  that  copies  of 
the  filing  were  served  upon  the 
company's  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington.  D.C., 
20426,  in  accordance  with  Section., 
385.211  of  the  Commission's  Rules  and 


Regulations.  Pursuant  to  Secticm 
154.210  of  the  Commission's 
Regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  aha  the  date 
of  tbe  filing  noted  above.  All  protests 
will  be  considered  by  the  Commission 
in  detmnining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  ptiblic  inspection. 
LeisD.CaalMll. 
Secretary. 

[PR  Doc  95-30324  Filed  12-12-95;  8:45  am) 
BtLUNS  eOOe  t717-SMi 

(DockSl  No.  TIM6-3-86-0001 

Padflc  Qas  Transmission  Co;  Notics  of 
Compilancs  Filing 

December  7, 1995. 

Take  notice  that  on  December  1, 1995, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  l-A:  Tenth  Revised  Sheet  No.  4; 
and  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1:  Ninth 
Revised  Sheet  No.  7.  PGT  requested  the 
above-referenced  tariff  sheets  become 
effective  January  1, 1996. 

PGT  asserts  that  the  pmpose  of  this 
filing  is  to  comply  with  Paragraphs  37 
and  23  of  the  terms  and  conditions  of 
First  Revised  Volmne  No.  l-A  and 
Second  Revised  Voltmie  No.  1, 
respectively,  of  its  FERC  Gas  Tariff, 
"Adjustment  for  Fuel,  Line  Loss  and 
Other  Unaccounted  For  Gas 
Percentages."  These  tariff  changes 
reflect  a  reduction  in  PGT's  foel  and 
line  loss  surcharge  percentage  to 
become  effective  January  1, 1996.  Also 
included,  as  required  by  Paragraphs  37 
and  23,  are  workpapers  showing  the 
derivation  of  the  current  fuel  and  line 
loss  percentage  in  effect  for  each  month 
the  fuel  tracldng  mechanism  has  been  in 
effect. 

PGT  further  states  that  a  copy  of  this 
filing  has  been  served  on  PGT's 
judrisdicational  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  886 
First  Stieet,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Pursuant  to  Section  154.210 
of  the  Commission's  regulations,  all 
such  motions  or  protests  must  be  filed 
not  later  than  12  days  after  the  date  of 
the  filing  noted  above.  Protests  will  be 


considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  O.  Cashell. 

Secretary. 

[FR  Doc  95-30307  Filed  12-12-95;  8:45  am] 

iauNQ  coot  snr-si-M 

[Docket  No.  RP93-172-40q 

Panhandle  Easter  Pips  Line  Co.;  Notics 
of  Compilancs  FIHng 

December  7, 1995. 

Take  notice  that  on  November  30, 
1995,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  as  pari  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to 
become  effective  November  30, 1995. 

Panhandle  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  October  31, 
1995,  in  Docket  Nos.  RP93-1 72-004, 
RP93-172-O06  and  RP94-238-001.  73 
FERC  161.151. 

Panhandle  states  that  in  compliance 
with  Ordering  Paragraph  (C)  of  the 
Commission's  October  31, 1995  order,  it 
has  submitted  tariff  sheets  for  approval 
to  direct  bill  its  former  sales  customers 
certain  amounts  which  previously  had 
been  approved  for  recovery  through 
surcharges  pursuant  to  the  provisions  of 
Section  18.12  of  the  General  Terms  and 
Conditions  of  Panhandle's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Panhandle  also  states  that  in 
compliance  with  Ordering  Paragraph  (D) 
of  the  Commission's  October  31, 1995 
order,  on  November  30, 1995  it 
refunded  to  its  transportation  customers 
the  amounts  previously  collected 
through  the  application  of  the  Section 
18.12  surchaige  which  will  now  be 
direct  billed  to  its  former  sales 
customers,  has  filed  workpapers 
supporting  the  revised  accounting 
methodology  approved  in  the  order  and 
has  filed  a  workpaper  reflecting  the 
status  of  the  direct  bill  amounts 
previously  approved  by  the 
Commission. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  customers 
subject  to  the  tariff  sheets  and  all 
applicable  state  regulatory  agencies. 
Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Stieet,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD.CadidI. 
Secretary. 

IFR  Doc.  95-30325  Filed  12-12-95;  8:45  am] 
Ba.uNQ  cooE  cnr-ei-M 

[Docket  No.  RP96-396-4W3) 

Tennsssss  Qas  PIpsllne  Compsny; 
Notics  of  Alotion  Filing 

December  7, 1995. 

Take  notice  that  on  December  1, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  in  accordance  with  the 
Commission's  Order  Accepting 
Stipulation  and  Agreement  With 
Modifications  issued  November  1, 1995 
in  the  captioned  docket,  filed  to  move 
the  following  tariff  sheets  into  effect  as 
of  January  1, 1996: 

Second  Revised  Sheet  No.  203 
Second  Revised  Sheet  No.  204 
Fourth  Revised  Sheet  No.  205 
First  Revised  Sheet  No.  205A 
Original  Revised  Sheet  No.  205B 
First  Revised  Sheet  No.  206 
First  Revised  Sheet  No.  209 
First  Revised  Sheet  No.  209A 
Third  Revised  Sheet  No.  210 
Second  Revised  Sheet  No.  211 
First  Revised  Sheet  No.  211 A 
Third  Revised  Sheet  No.  212 
First  Revised  Sheet  No.  217 
Second  Revised  Sheet  No.  227 
Original  Sheet  No.  227A 
Second  Revised  Sheet  No.  314 
Original  Sheet  Nos.  314  A-C 
Second  Revised  Sheet  No.  315 
First  Revised  Sheet  No.  393 
Original  Sheet  No.  393A 
Third  Revised  Sheet  No.  397A 
Original  Sheet  No.  397B 
Third  Revised  Sheet  No.  398 

Tennessee  states  that  these  tariff 
sheets  place  into  effect  Phase  I  of  the 
Stipulation  and  Agreement  filed  on  July 
25, 1995  and  approved  in  the  November 
1,  Order.  Specifically,  the  filed  tariff 
sheets  reflect:  (1)  adoption  of  a  new 
"bumping"  policy  governing  the  rights 
of  firm  shippers  to  interrupt 
intemiptible  shippers  with  mid-day 
nomination  changes,  (2)  provision  of     ' 
additional  flexibiUty  for  hourly 
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nominatioiu  to  tertain  shippers,  (3) 
reduction  of  the  cuirently  efiective 
"zone  proximity"  requirements,  C4) 
recovery  of  thira  party  short  term 
storage  costs  tiuOugh  the  cash  out 
medianism.  am)  (5)  establishment  of  a 
Maximum  AlloiM  Volume  (AMAV) 
that  addresses  unai^oiized  overruns  at 
delivery  points  by  establishing  firm 
entitlements  im4er  Operational 
Balancing  Agieiyagrts  held  by  delivery 
point  operatocs. , 

Any  person  desiring  to  protest  with 
refarenoe  to  said  filing  should  file  a 
protest  with  the  federal  Energy 
Regulatory  Commission,  888  First  Street 
N.E.,  Wa^ungtofi,  D.C  20526,  in 
acowdance  wdth  Section  21 1  of  the 
Commission  Rules  of  Practice  and 
Procedure,  18  CFR  385.211.  Pursuant  to 
Section  154.210!of  the  Commission's 
Regulati<Mis,  all  such  protests  should  be 
field  not  later  then  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considored  by  the  Commission  in 
determining  the*  appropriate  action  to  be 
taken,  but  will  i)ot  serve  to  make 
{HOtestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  public  inspection. 
LoisD. 
Secntary. 

(FR  Doc  95-3031$  Filed  12-12-95;  8:45  am] 
sauNQ  coos  tnr-«Mi 


jpoctm  No.  RP94-i«7-ooq 


T( 

Notice  Of 
QaeTarm 


PIpeHne  Company; 
Changea  in  FERC 


December  7, 199S 

Take  notice  tliat  on  November  30, 
1995,  Tennessee  Gas  Pipeline  Company 
(Tramessee)  filed  a  limited  application 
pursuant  to  Section  4  of  the  Natural  Gas 
Act,  and  the  RiUes  and  Regulations  of 
the  Federal  Energy  Regulatory 
Commission  premulgated  thereunder,  to 
adjust  the  gas  supply  realignment  costs 
("GSR  costs")  previously  reported  in 
Tennessee's  past  GSR  quarterly  filings 
to  comply  with  the  Commission's 
"Order  Accepting  Tariff  Sheets  Subject 
to  Conditions"  issued  November  1, 1995 
in  Docket  Nos.  |IP94-197-005,  RP93- 
151-007.  RP94-^25-003.  and  RP94- 
425-004.  Tennessee  states  that  the  tariff 
sheets  identified  below  set  forth 
Tennessee's  revised  GSR-related 
charges: 

Third  Revised  Sheet  No.  20 
Fourth  Revised  Sheet  No.  21 
Seventh  Revised  Sheet  No.  21A 
Twelfth  Revised  Sheet  No.  22 
Seventh  Revised  Sheet  No.  22A 
Third  Revised  Sheet  No.  23 
Original  Sheet  Nq.  23A 


T«ralflh  Revised  Sheet  No.  24 
Sixth  Revised  Sheet  No.  25 
Third  Revised  Sheet  No.  26 
Fourth  Revised  Sheet  No.  26A 
Third  Revised  Sheet  No.  26B 
Third  Revised  Sheet  No.  27 
First  Revised  Sheet  No.  29A 
Seventeenth  Revised  Sheet  No.  30 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  of  Tennessee  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  protest  the 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Pursuantlo  Section  154.210 
of  the  Commission's  Regulations,  all 
such  protests  must  be  filed  not  later 
than  12  days  after  the  date  of  the  filing 
noted  above.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
UisD-CaaheU, 
Secretary. 

(FR  Doc.  95-30317  Filed  12-12-95;  8:45  am] 
aajJNQ  coot  snr-ei-H 


[Doeltet  No.  TM9e-1-17-00(q 

Texaa  Eaatam  Tranamiaalon 
Corporation;  Notice  of  Propoaed 
Changaa  In  FERC  Gaa  Tariff 

December  7, 1995. 

Take  notice  that  on  December  1, 1995, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet: 

Fifth  Revised  Sheet  No.  126 

The  proposed  effective  date  of  this 
revised  tariff  sheet  is  January  1. 1996. 

Texas  Eastern  states  that  tnis  revised 
tariff  sheet  is  being  filed  pursuant  to 
Section  15.6(E),  Appligable  Shrinkage 
Adjustment  (ASA),  of  the  General  Terms 
and  Conditions  of  Texas  Eastern's  FERC 
Gas  Tariff,  Sixth  Revised  Volume  No.  1. 
Texas  Eastern  seeks  by  this  interim 
filing  to  revise  the  ASA  percentages 
established  in  its  Annual  ASA  filing  to 
reflect  the  increased  fuel  now  projected 
to  be  required  by  Texas  Eastern  for 
operation  of  its  pipeline  system  in 
providing  service  to  its  customers. 
Texas  Eastern  proposes  to  revise  by  this 
filing  only  those  ASA  percentages  to  be 
effective  for  the  period,  January  1, 1996 
through  March  31. 1996,  the  last  three 
months  in  the  current  winter  season. 


Texas  Eastern  states  that  interim 
revisions  to  its  ASA  percentages  are 
specifically  penmjEtedby  Section  1S.6(E) 
of  the  tariff.         "  "^^  t.^  '^      ^  i-  r  ^^ 

Texas  Eastern  stattti  that  as  a 
consequence  of  higher  throughput 
assumptitHis,  Texas  Eastern  prefects  that 
it  will  require  an  additional  2.7  MMdth 
of  fuel  during  the  period,  December  1, 
1995  through  March  31, 1996,  which 
higher  fuel  requirement  translates  into 
an  increase  in  the  ASA  percentages  frixn 
5.57%  to  6.41%  for  transportation  fiom 
the  ELA  area  to  M-3.  Texas' Eastern  is 
requesting  to  place  the  revision  in  effect 
as  of  January  1, 1996  rather  than  at  the 
begiiming  of  the  winter  season  on 
December  1, 1995  because  Customers 
have  already  determined  and  nominated 
their  December  1995  service 
requirements  on  Texas  Eastern's  system 
utilizing  the  ASA  percentages  filed  on 
October  31, 1995. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern,  interested 
state  commissions,  all  interruptible 
shippers  as  of  the  date  of  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regvdations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  1 2  days  after  the  date  of  the 
filing  noted  above.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil. 
Secretary. 

(FR  Doc.  95-30312  Filed  12-12-95;  8:45  am] 
BHJJNQ  COM  S717-ai-M 


[Docket  No.  RP94-227-004] 

Tranawestem  Pipeline  Company; 
Notice  Of  Propoeed  Changea  In  FERC 
GaaTariff 

December  7. 1995. 

Take  notice  that  on  November  30. 
1995,  Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Eftctive  October  17, 189S 

3rd  Revised  Sheet  No.  83 
2nd  Revised  Sheet  No.  84 


Transwestem  states  that  the  above- 
refarenoed  tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
October  17th  Order  and  set  forth 
revisions  to  Section  24.  "Purchase  Gas 
Adjustment  Alternate  Rate  Recovery 
Mechanism  (PGAR  Mechanism),"  of  the 
Genmal  Terms  and  Conditions  of 
TranswBstem's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

Specifically,  Transwestmn  has  revised 
three  subsections.  First,  Section  24.1(b) 
has  been  revised  to  provide  for  the 
following  mder  of  discounting:  (1)  GRI 
demand  surcharge:  (2)  base  reservation 
diaige;  and  (3)  PGAR  reservation 
surcharge.  Second.  Section  24.1(c)  has 
been  revised  to  provide  that  the 
estimated  interest  for  the  period 
beginning  June  1, 1994  shall  be  CFR 
154.67(c)(2)(iii)(A).l  Third.  Section 
24.3.  which  was  set  forth  in  Pro  Fcnma 
Sheet  No.  84  (filed  with  Transwestmn's 
Initial  Qnnments)  and  which  included 
a  true-up  mechanism,  has  been  revised 
to  delete  such  true-up  mechanism,  and 
to  provide  for  the  following:  (i) 
Termination  of  the  PGAR  surcharge 
upon  recovery  of  total  PGAR  Costs,  plus 
interest,  including  possible  early 
termination  prior  to  October  31, 1996; 
(ii)  Transwestem's  payment  of  any 
refunds,  plus  interest;  and  (ill) 
Transwestem's  submitting  a  report 
demonstrating  coo^>liance  with  the 
order  of  discounting  set  forth  in  Section 
24.1(b). 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
conomissions.  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC, 
20426,  in  accordance  %vith  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Pursuant  to  Section  154.210 
of  the  Commission's  Regulations,  all 
such  protests  must  be  filed  no  later  than 
12  days  after  the  date  of  the  filing  noted 
above.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
iD. 


Secretary. 

(FR  Doc  95-30316  Hied  12-12-95;  8:45  am] 

■UMQ  COM  snr-sMi 


[DodtWaTIWe  8  O  000| 

Williama  Natural  Qaa  Company;  Notice 
of  Propoaed  Changaa  In  FERC  Qaa 
Tariff 

December  7. 1995. 

Take  notice  that  on  December  1, 1995, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  foUowing  tariff  sheets,  to 
be  effective  January  1, 1996: 

Second  Revised  Volume  Na  1 
Eighth  Revised  Sheet  Na  6 
Ninth  Revised  Sheet  No.  6A 
Third  Revised  Sheet  No.  250 
Original  Sheet  No.  250A 
Original  Volume  No.  2 
Second  Revised  Sheet  No.  362 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Article  13  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  reflect  revised  fuel 
and  loss  reimbursement  percentages. 
The  percentages  are  based  on  actual  fuel 
and  loss  for  the  twelve  months  ended 
September  30, 1995. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  p>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

UlsaCadwll, 
Secretoiy. 
(FR  Doc  95-30311  Filed  12-12-95;  8:45  am] 

iaxMQ  cooe  snr-si-a 


[Doom  No.  QT96-3»-000I 

Winiaton  Baaln  Intaratata  Pipeline  Co.; 
Notice  of  niing 

December  7, 1995. 

Take  notice  that  on  December  1, 1995, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 


Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effiactive  December  1, 1095: 

Eighth  Revised  Sheet  No.  778 
Tenth  Revised  Sheet  No.  779 
Ninth  Revised  Sheet  No.  780 
Twelfth  Revised  Sheet  No.  785 
Thirteenth  Revised  Sheet  No.  786 
Thirteenth  Revised  Sheet  Nos.  787-788 
Fourteenth  Revised  Sheet  Nos.  789-790 
Thirteenth  Revised  Sheet  No.  791 
Fourteenth  Revised  Sheet  Nos.  792-795 
Ninth  Revised  Sheet  No.  796 
Eleventh  Revised  Sheet  No.  829 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  Iwing  filed  simply  to 
update  its  Master  Receipt/Delivery  Point 
list 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaahdI. 
Secretary. 

(FR  Doc  95-30326  Filed  12-12-95;  8:45  am] 
muMta  coot  snr-si-n 


[Dodcet  No.  ER96-146-00(q 

Yankee  Energy  Maricetlng  Co.;  Notica 
of  laauance  of  Order 

.  December  6, 1995. 

On  October  25. 1995,  Yankee  Energy 
Marketing  Company  (Yankee  Eneigy) 
submitted  for  filing  a  rate  schedule 
under  which  Yankee  Energy  will  engage 
in  wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Yankee 
Energy  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Yankee  Energy  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  fiiture 
issuances  of  securities  and  assumptions 
of  liability  by  Yankee  Energy. 

On  November  29. 1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  OfBce  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
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or  to  protest  the  bjanket  approval  of 
io^^^mnrwa  of  88cudties  or  assumptions  of 
liability  by  Yankee  Energy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20428.  in  acctmiance  with  Rules  211 
and  214  of  the  Coinmission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  reque^  for  hearing  within 
this  period.  Yankee  Energy  is  authorized 
to  issue  seciuitieSjand  assume 
obligations  or  liabilities  as  a  guarantor, 
indcvser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corpoif  te  purposes  of  the 
applicant,  and  cotipatible  with  the 
pubhc  interest,  and  is  reasonably 
necessary  or  appropriate  for  sudi 
pun>06es. 

The  CommissioD  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Yankee  Energy's  issuances 
of  securities  or  astiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  setTforth  above,  is 
December  29, 1995. 

Ck>pie8  of  the  full  text  of  the  order  are 
available  from  th4  Commission's  PubUc 
Reference  Branclx  888  First  Street,  N.E.. 
Washington,  D.C,  20426. 
LotoD-CMheU.      I 
Seaetaiy.  ] 

(FR  Doc.  95-30346  filed  12-12-95;  8:45  am] 
MUMQ  ooDC  cnr-ei^M  -  - 


ENVIRONMEHTAL  PROTECTION 
AQENCY 

[FnC-6344-<]        I 

Retrom  Rebuild  Requirements  for  1993 
and  EariierModrt  Year 

UrtMn  Buses;  Appoval  of  a  Notification 
of  intent  to  CenHy  Equipment 

AQENCY:  Environfaental  Protection 

Agency. 

ACTION:  Notice  o^  agency  certification  of 

equipment  for  the  urban  bus  retrofit/ 

rebuild  program,  i 


HD.I 

I  Agei 
'  inter 


The  equipment  is  appUcable  to 
Cummins  petroleum-fueled  LTAIO-B 
model  petroleum  fueled  4-stroke  heavy- 
duty  engines  that  were  originally 
manufectured  between  November  1985 
and  December  1992.  On  ]ime  21. 1995, 
EPA  published  a  notice  in  the  Federal 
Regieter  that  the  notification  had  been 
received  and  made  the  liotification 
available  for  public  review  and 
comment  for  a  period  of  45-days  (60  FR 
32316).  EPA  has  completed  its  review  of 
this  notification,  and  the  comments 
received,  and  the  Director  of  the  Engine 
Programs  and  Compliance  Division  ■  has 
determined  that  it  meets  all  the 
requirements  for  certification. 
Accordingly,  EPA  approves  the 
certification  of  this  equipment  effective 
December  13, 1995. 

The  certified  equipment  provides  25 
percent  or  greater  reduction  in  exhaust 
Mnissions  of  particiUate  matter  (PM)  for 
the  engines  for  which  it  is  certified,  and 
meets  the  life-cycle  cost  requirements  of 
the  urban  bus  retrofit/rebuild  program 
for  certification.  As  such,  it  triggers  the 
requirements  for  operators  choosing  to 
comply  with  compliance  program  1  for 
applicable  engines.  This  equipment  may 
also  be  used  by  operators  choosing  to 
comply  with  compliance  program  2. 

The  Cummins'  notification,  as  well  as 
other  materials  specifically  relevant  to 
it,  are  contained  in  Public  Docket  A-93- 
42,  category  Vm.  entiUed  "Certification 
of  Urban  Bus  Retrofit/Rebuild 
Equipment".  This  docket  is  located  in 
room  M-1500,  Waterside  Mall  (Groimd 
Floor),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.  Washington, 
DC  20460. 

Docket  items  may  be  inspected  from 

8:00  a.m.  until  5:30  p.m.,  Monday  

through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials.  ■r.<-^- 

DATES:  The  date  of  this  notice  December 
13, 1995  is  the  efiisctive  date  of 
certification  for  the  equipment 
described  in  the  Cummins  notification. 
This  certified  equipment  may  be  used 
immediately  by  urban  bus  operators. 
Operators  who  have  chosen  to  comply 
with  Program  1  will  be  required  to 
utilize  this  equipment  (or  other 
applicable  equipment  that  is  certified  in 
the  meantime)  for  any  engine  that  is 


SUMMARY:  The  Aiency  received  a 
notification  of  intent  to  certify 
equipment  signed  March  13, 1995  from 
the  Cummins  Engine  Company 
(Cummins)  with  principal  place  of 
business  at  BOX  3005,  COLUMBUS,  IN 
47202-3005,  for  Oeitification  of  urban 
bus  retrofit/rebuild  equipment  pursuant 
to  40  CFR  Sections  85.1401-85.1415. 


■  The  Office  of  Mobile  Sources  underwent  a 
reorganization  in  September  1995  in  which  the 
responsibility  to  oversee  the  Urtian  Bus  Retrofit/ 
Rebuild  Pro-am  and  approve  certification  was 
assi^ed  to  the  Director  of  the  Engine  Programs  and 
Compliance  Division.  Formerly,  this  responsibility 
was  assigned  to  the  Director  of  the  Manufacturers 
Operations  Division.  The  regulations  at  40  CFR 
Sections  85.1401-85.1415  will  be  amended  in  the 
near  future  to  reflect  this  change. 


listed  in  Table  B  that  undergoes  rebuild 
on  or  after  June  13. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Erb,  Technical  Support    . 
Branch,  Engine  Programs  and 
Compliance  Division  (6405)).  U.S. 
Environmental  Protection  Agency,  4Q1 
M  St.  SW,  Washington.  D.C.  2Q460. 
Telephone:  (202)  233-4259. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

By  a  notification  of  intent  to  certify 
signed  March  13, 1995,  Cummins 
applied  for  certification  of  equipment 
applicable  to  the  LTAIO-^  model  urban 
bus  engines  that  were  originally 
manufactured  between  November  1985 
and  December  1992.  Two  separate 
horsepower/torque  ratings  are  to  apply 
for  each  Control  Parts  List  (CPL),  2  either 
270  horsepower  and  860  foot-poimds  of 
torque  or  240  horsepower  and  750  foot- 
pounds of  torque,  lliis  equipment  will 
reduce  PM  emissions  25  percent  or 
more,  on  petroleum-fueled  diesel 
engines  that  have  been  rebuilt  to 
Cummins  specifications.  Life-cycle  cost 
analysis  information  was  submitted 
with  the  Cummins  notification,  along 
with  a  guarantee  that  the  equipment 
will  be  offered  to  all  affected  operators 
for  less  than  the  incremental  life  cycle 
cost  ceiling  of  $2,000  (1992  dollars). 
Cummins  listed  the  total  kit  price  to  be 
$5,930  including  an  incremental 
increase  of  $1,435  for  component  parts. 
Installation  costs,  maintenance  costs 
and  fuel  costs  were  stated  to  be 
unchanged.  This  equipment  triggers 
program  requirements  for  the  25% 
reduction  standard  for  the  applicable 
engines. 

All  components  of  the  candidate 
equipment  are  contained  in  a 
combination  of  two  kits.  The  first  kit  is 
common  to  both  horsepower/torque 
ratings  and  consists  of  a  camshaft,  cam 
key,  cylinder  kits,  and  a  fuel  plumbing 
kit.  The  second  kit  contains  the 
injectors,  cylinder  head,  turbocharger 
and  fuel  pulnp  and  is  ordered  based  on 
the  horsepower/torque  rating  that  is 
desired.  The  first  kit  in  combination 
with  one  of  the  second  kits  is  required 
for  the  rebuild  of  an  engine. 

Using  engine  dynamometer  testing  in 
accordance  with  the  Federal  Test 
Procedlue  fat  heavy-duty  diesel 
engines,  Cummins  documented 
gignififffltit  reductions  in^  PM  emissions. 
Emission  test  data  supplied  by 
Cummins  in  the  notification  are  shown 
in  Table  A.  The  data  indicate  that  the 
applicable  engines  with  the  certified 


>  The  CPL  is  a  number  that  identifies  a  specific 
Cummins  part  or  component. 
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equipment  installed  comply  with 
applicable  Federal  emission  standards 
for  hydrocarbon  (HC).  carbon  monoxide 


(CO),  oxides  of  nitrogen  (NOx),  and 
smoke  emissions.  These  data  also 


Table  A.— Test  Engine  Emissions 


demonstrate  reductions  in  PM  e^diaust 
emissions. 


Control  Parts  LM 


0780 
0781 
07M 
0777 
0996 
1226... 

1441 

1622 

1824 

1994  (240Hp) 
1994(270Hp) 


Engine  Baseline  Emission  Levels 


HC 


0.69 

0.85 

0.68 

0.68 

1.33 

0.69 

0.6 

0.6 

0.68 

1.1 

0.8 


CO 


3.04 

2.05 

3.34 

2.93 

4.73 

2.66 

2.70 

2.70 

Z65 

2.3 

2.3 


NO. 


4.97 

4.97 

6.86 

6.49 

5.17 

4.58 

4.7 

4.7 

4.58 

5.1 

5.4 


PM 


Smoke 


ACC 


0.58 

13.6 

0.59 

11.5 

0.46 

11.0 

0.61 

12.8 

0.61 

14.9 

0.45 

13.5 

0.46 

10.0 

0.46 

10.0 

0.45 

13.5 

0.28 

7 

0.24 

6 

LUG 


2.2 

2.2 

1.4 

1.8 

2.7 

1.1 

1.0 

1.0 

1.1 

2 

1 


PEAK 


28.4 

19.74 

23.3 

33.5 

37.5 

30.6 

18.0 

18.0 

30.6 

12 

10 


3The  baseline  emission  level  for  each  pollutant  Is  based  on  either  the  certification  level  or  the  average  test  audtt  result 


Cummins  is  certifying  this  equipment 
to  PM  emission  levels  of  0.34  g/bhp-hr 
for  all  engine  models  and  years  covered 
under  this  certification.  This 
certification  level  represents  a  PM 


reduction  that  ranges  between  25  to  44 
percent  when  compared  to  the  original 
certification  PM  levels  for  these  engines. 
The  certification  levels  for  this 
equipment  in  the  urban  bus  program  are 


indicated  in  Table  B,  and  apply  only  to 
the  model  numbers  listed  for  engines 
that  were  manufactured  within  the  dted 
manufacture  dates. 


Table  B.— Retpofit/Rebuild  Certification  Levels  For  Cummins  Equipment* 


Engine 
family 

ConM  parts  Hst 

(cK) 

Manufedure  dstes 

Original  PM  certift- 

cation  level 

(g«)hp^ir) 

Retrofit  PM  certifi- 
cation level  isMhp-hti 
for  240  and  270  HP 
ratings 

i940D   ••■••••• 

780 

11/20/85  to  12/31/87 

0.58 

0.34 

343B 

0781 

11/20/86  to  12/31/87 

0.59 

034 

343C  ....... 

0774 

11/20«5to12O1/89 

0.46 

0.34 

343C 

0777 

11/20/85  to  12/31/89 

0.61 

0.34 

343C 

0986 

12/04/87  to  oa'ig/88 

0.61 

0.34 

343C 

1226 

.    07/26/88  to  12/31/90 

0.50 

0.34 

343F  „ 

1226 

07/12/90  to  0a/26«2 

0.45 

0.34 

343F  

1441 

12/18/90  to  12/31/92 

0.46 

0.34 

343r  ....••— 

1622 

04/24/92  to  12/31/92 

0.46 

0.34 

343F  

1624 

04C4/92  to  12/31/92 

0.45 

0.34 

«The  original  PM  certifk»tion  levels  are  based  on  the  oertilication  level  or  the  average  test  audtt  result  for  each  erigirw  family.  It  is  noted  that 
for  engine  nmly  343F,  aRhough  Ihe  PM  standard  for  1991  and  1992  was  0.25  ^bhp-hr  and  the  NOx  standard  was  5.0  g/tiho^w,  Cummins  cer- 
ffledAa  12M,  1441^  lag,  and  1624  CPLs  to  a  Federal  Emission  Limit  (FEL)  of  0.49  g/bhp-hr  PM  and  5.6  gMv)-hr  NC^  under  the  averaging. 
benMng  and  trading  program. 


Under  Program  1,  all  rebuilds  of 
applicable  engines  performed  6  months 
following  the  effisctive  date  of  this 
certification,  must  use  this  Cummins 
equipment  (or  other  equipment  certified 
in  the  meantime  to  reduce  PM  levels  by 
at  least  a  25  percent).  This  requirement 
will  continue  for  the  appUcable  engines 
until  such  time  as  it  is  superseded  by 
equipment  that  is  certified  to  trigger  the 
0.10  g/bhp-hr  emission  standard  for  less 
than  a  life  cycle  cost  of  $7,940  (in  1992 
dollars). 

Cummins  has  established  a  post- 
rebuild  PM  certification  level  of  0.34  g/ 
bhp-hr  for  this  equipment  when 
installed  on  engines  with  either  the  240/ 
750  or  the  270/860  horsepower/torque 


rating.  Operators  who  choose  to  comply 
with  Program  2  and  install  this 
equipment,  will  use  the  0.34  g/bhp-hr 
PM  emission  level  in  their  calculation  of 
fleet  level  attained. 

n.  Sununaiy  and  Analysis  of  Coniments 

EPA  received  comments  from  one 
party  on  this  notification.  The 
Amalgamated  Transit  Union,  Local  998, 
Milwaukee,  Wisconsin  stated  that  this 
certification  will  have  a  significant 
impact  on  bus  mechanics  because  local 
transit  authorities  will  no  longer  be  able 
to  rebuild  these  engines  due  to  the  feet 
that  the  information  needed  to  rebuild 
the  engines,  i.e.,  the  technology  and 
methods  ofmodification.woidd  not  be  ■ 


made  available  to  local  transit  providers 
by  the  certifier.  Without  the  opportimity 
to  rebuild  these  engines,  the  workers 
skill  base  would  erode  and  their  abiUty 
in  the  fiittire  to  diagnose  and  repair 
these  engines  woiUd  be  greaUy  reduced. 
It  was  stated  that  in  order  to  avoid  this 
situation,  the  technology  and  methods 
of  modification  should  be  made 
available  to  local  transit  providers  so 
that  they  have  the  choice  of  rebuilding 
in-house  in  order  to  reduce  costs  and 
maintain  the  skill  level  of  the  transit 
workforce. 

Although  the  feilure  of  a  certifier  to 
provide  rebuild  specifications  to  an 
operator  that  would  enable  the  operator 
to  perform  engine  rebuilds  is  not  a 
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criteria  that  the  Agency  uses  to  evaluate 
an  application  dijring  the  review 
process,  Cummine  was  contacted  to 
determine  whether  or  not  information 
would  be  provided  to  operators  that 
would  enable  them  to  rebuild  the 
components  of  this  certified  kit  and  the 
engine  rebuild  itself.  Cummins' 
representative  stated  that  the 
information  will  be  made  available  to 
authorized  bdlittes  only.  Transit 
operators  who  deeire  to  rebuild  in-house 
have  the  option  of  being  qualified  as  an 
authorized  Eacilitv  by  meeting  certain 
requirements  threugh  a  Cummins 
review  and  approval  process.  Cummins 
stated  that  a  few  of  the  larger  bus 
operators  have  obtained  this  approval 
already  but  nated  that  it  may  not  be 
feasible  for  smaller  operators  who 
would  not  have  a  sufficient  number  of 
engines  to  justify  the  investment  of  time 
and  resources  necessary  to  become  an 
authorized  fecililV.  Rebuilds  that  are  not 
performed  by  an  authorized  facility 
would  not  be  cohered  under  the 
emissions  warranties  provided  by 
Cummins  imder  this  certification. 

Based  on  the  C>immin«  policy,  it  will 
be  necessary  fm  ^  operator  to  perform 
the  initial  retrofit/rebuild  of  this 
equipment  at  an  kuthorized  Cummins 
facility.  However,  the  urban  bus  retrofit/ 
rebuild  regulatioo  allows  a  bus  operator 
to  use  retrofit/rebuild  equipment 
beyond  the  150,000  mile  warranty 
period.  Therefor^,  a  bus  operator  could 
perform  maintenance  (including 
rebuilding  certai|i  parts]  on  retrofit/ 
rebuild  equipmetit  beyond  the  warranty 
period.  Under  these  drciunstances,  the 
transit  operator  Would  be  responsible 
for  maintaining  the  equipment  in  proper 
operating  condition,  assumes 
responsibility  foi  emissions 
performance,  and  is  subject  to  the 
enforcement  penalties  associated  with 
noncompliance  ipider  the  retrofit/ 
rebviild  program.  Cimmiins  would  not 
be  responsible  far  warranty  coverage  as 
stated  in  40  CFR  Sections  85.1409  (a) 
and  (b)  for  such  engines  after  the 
expiration  of  thej  initial  warranty 
periods.  t   - 

In  addition,  it  is  noted  that 
certification  testing  is  currently 
underway  for  other  equipment, 
including  aftertreatment  devices,  that 
will  allow  operators  to  perform  engine 
rebuilds  using  current  rebuild  practices. 
We  anticipate  that  a  number  of  these 
applications  will  be  presented  to  EPA 
for  approval  in  t|ie  near  future. 
Certification  of  t^ese  applications 
should  allow  operators  to  maintain  their 
It  rebuild  procedures. 


aaneox 


m.  Cntificatioa  Appnnral 

The  Agency  has  reviewed  this 
notification,  along  with  comments 
received  from  interested  parties,  and 
finds  that  the  equipment  described  in 
this  notification  of  intent  to  certify: 

(1)  Reduces  particulate  matter  exhaust 
emissions  by  at  least  25  percent, 
without  causing  the  applicable  engine 
families  to  exceed  other  exhaust 
emissions  standards; 

(2)  Will  not  cause  an  unreasonable 
ri^  to  the  public  health,  welfare,  or 
safety; 

(3)  Will  not  result  in  any  additional 
range  of  parameter  adjustability;  and, 

(4)  Meets  other  requirements 
necessary  for  certification  under  the 
Retrofit/Rebuild  Reqiurements  for  1993 
and  Earlier  Model  Year  Urban  Buses  (40 
CFR  Sections  85.1401  through  85.1415). 

The  Agency  hereby  certifies  this 
equipment  for  use  in  the  urban  bus 
retrofit/rebuild  program  as  discussed 
below  in  section  IV. 

IV.  Operator  Reqairements  and 
ResponsibiUties 

This  equipment  may  be  used 
immediately  by  urban  bus  operators 
who  have  chosen  to  comply  with  either 
program  1  or  program  2,  but  must  be 
properly  applied.  Currently,  operators 
having  certain  engines  who  have  chosen 
to  comply  with  program  1  must  use 
equipment  certified  to  reduce  PM 
emissions  by  25  percent  or  more  when 
those  engines  are  rebuilt  or  replaced. 
Today's  Federal  Register  notice  certifies 
the  above-described  Ciunmins 
equipment  as  meeting  that  PM 
reduction  requirement.  Equipment  that 
has  been  certified  to  reduce  PM  by  25% 
or  mote  must  be  used  by  operators  with 
applicable  engines  who  have  chosen 
program  1.  Urban  bus  operators  who 
choose  to  comply  with  Program  1  may 
use  the  certified  Ciunmins  equipment 
imtil  such  time  as  the  0.10  g/bhp-hr 
standard  Is  triggered  for  the  appUcable 
engines. 

Operators  who  choose  to  comply  with 
Program  2  and  use  the  Cummins 
equipment  will  use  the  appropriate  PM 
emission  level  from  Table  B  when 
calculating  their  fleet  level  attained 
(FLA). 

As  stated  in  the  program  regulations 
(40  CFR  85.1401  through  85.1415), 
operators  should  maintain  records  for 
each  engine  in  their  fleet  to  demonstrate 
that  they  are  in  compliance  with  the 
requirements  beginning  in  January  1, 
1995.  These  records  Include  purtdiase 
records,  receipts,  and  part  numbers  for 
the  parts  and  components  used  in  the 
rebuilding  of  urban  bus  engines. 


Dated:  November  14, 1995. 
MarylXNidiob. 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  95-30404  Filed  12-12-95;  8:45  am] 
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Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urtian  Buaes; 
Public  Review  of  a  Notification  of     ^ 
Intent  to  Certify  Equipment 

agency:  Enviroiunental  Protection 

Agency. 

ACTION:  Notice  of  agency  receipt  of  a 

notification  of  intent  to  certify 

equipment  and  initiation  of  45  day 

public  review  and  comment  period. 

SUMMARY:  The  Agency  has  received  a 
notification  of  intent  to  certify  urban 
bus  retrofit/rebuild  equipment  pursuant 
to  40  CFR  Part  85,  Subpart  O.  Ihirsuant 
to  §  85.1407(a)(7),  today's  Federal 
Register  notice  summarizes  the 
notification  below,  annoimces  that  the 
notification  is  available  for  public 
review  and  comment,  and  initiates  a  45- 
day  period  during  which  comments  can 
be  submitted.  The  Agency  will  review 
this  notification  of  intent  to  certify,  as 
well  as  comments  received,  to 
determine  whether  the  equipment 
described  in  the  notification  of  intent  to 
certify  should  be  certified.  If  certified, 
the  equipment  can  be  used  by  urban  bus 
operators  to  reduce  the  particulate 
matter  of  urban  bus  engines. 

The  Johnson  Matthey,  Inc.  (JMI) 
notification  of  intent  to  certify,  as  well 
as  other  materials  specifically  relevant 
to  it,  are  contained  in  category  XI-A  of 
I>ublic  Docket  A-93-42,  entitled 
"Certification  of  Urban  Bus  Retrofit/ 
Rebuild  Equipment".  This  docket  is 
located  at  the  address  below. 

Today's  notice  initiates  a  45  day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 
in  this  notification  of  intent  to  certify 
should  be  certified.  Comments  should 
be  provided  in  writing  to  Public  Docket 
A-93-42,  Category  XI-A,  at  the  address 
below.  An  identical  copy  should  be 
submitted  to  Anthony  Erb,  also  at  the 
address  below. 

DATES:  Comments  must  be  submitted  on- 
or  before  Janiiary  29, 1996. 
AtK)ftESSES:  Submit  separate  copies  of 
comments  to  each  of  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agency,  Public  Docket  A-93-42 
(Category  XI— A),  Room  M-1500,  401 
M  Street  S.W.,  Washington,  DC  20460. 
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2.  Anthony  Erb,  Engine  CompUance 
Programs  Group.  Engine  Programs 
and  CompUance  Division  (6405J),  401 
"M"  Street  S.W.,  Washington,  DC 
20460. 

The  JMI  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
in  the  pubUc  docket  indicated  above. 
Docket  items  may  be  inspected  fit>m 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Erb,  Engine  Compliance  and 
Programs  Division  (6405J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  DC  20460. 
Telephone:  (202)  233-9259. 

SUPPLEMENTARY  INFORMATION: 

L  Baclcground 

On  Ai»il  21, 1993,  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
to  reduce  the  ambient  levels  of 
particulate  matter  (PM)  in  urban  areas 
and  is  limited  to  1993  and  earlier  model 
year  (MY)  urban  buses  operating  in 
metropolitan  areas  with  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  or  replaced  after 
January  1, 1995.  Operators  of  the 
affactMi  buses  are  required  to  choose 


between  two  compliance  options: 
Program  1  sets  particidate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator's  fleet  which 
is  rebuilt  or  replaced;  Program  2  is  a 
fleet  averaging  program  that  establishes 
specific  annual  target  levels  for  average 
PM  emissions  from  urban  buses  in  an 
operator's  fleet. 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
equipment.  To  meet  either  of  the  two 
compliance  options,  operators  of  the 
affected  buses  must  use  equipment 
which  has  been  certified  by  the  Agency. 
Emissions  requirements  imder  either  of 
the  two  compliance  options  depend  on 
the  availability  of  retrofit/rebuild 
equipment  certified  for  each  engine 
model.  To  be  used  for  Program  1, 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standard  or  as 
achieving  a  25  percent  reduction  in  PM. 
Equipment  used  for  Program  2  must  be 
certified  as  providing  some  level  of  PM 
reduction  that  would  in  turn  be  claimed 
by  urban  bus  operators  when  calculating 
their  average  fleet  PM  levels  attained 
imder  the  program.  For  Program  1, 
information  on  life  cycle  costs  must  be 
submitted  in  the  notification  of  intent  to 
certify  in  order  for  certification  of  the 
equipment  to  initiate  (or  trigger) 
program  requirements.  To  trigger 
program  requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 
life  cycle  cost  of  $7,940  or  less  at  the 
0.10  g/bhp-hr  PM  level,  or  for  a  life 


cycle  cost  of  $2,000  or  less  for  the  25 
percent  or  greater  reduction  in  PM.  Both 
of  these  values  are  based  on  1992 
dollars. 

IL  Notificatimi  Of  Intent  To  Certify 

By  a  notification  of  intent  to  certify 
signed  September  6, 1995,  Johnson 
Matthey.  Inc.  (JMI)  has  applied  for 
certification  of  equipment  applicable  to 
all  Detroit  Diesel  Corporation  (DE)C) 
two-cycle  engines  originally  equipped 
in  an  urban  bus  from  model  year  1979 
to  model  year  1993,  exclusive  of  the 
DDC  6L71TA  1990  model  year  engines 
(see  Table  A).  The  notification  of  intent 
to  certify  states  that  the  equipment 
being  certified  is  a  catalytic  exhaust 
muffler  (CEM).  The  CEM  contains  an 
oxidation  catalyst  developed 
specifically  for  diesel  apphcations, 
packaged  as  a  direct  replacement  for  the 
muffler.  The  appUcation  states  that  the 
candidate  equipment  provides  a  25 
percent  or  greater  reduction  in 
emissions  of  particulate  matter  (PM)  for 
petroleum  fueled  diesel  engines  relative 
to  an  original  engine  configuration  with 
no  after  treatment  installed.  The  engines 
may  either  be  rebuilt  to  original 
sptecifications,  or  not  rebuilt  but  able  to 
meet  specified  engine  caUbrations.  A  25 
percent  reduction  is  also  claimed  for 
engines  that  have  been  retrofit/rebuilt 
with  certified  new  rebuild  kits  that  do 
not  include  after  treatment  devices.  The 
latter  would  apply  to  the  DDC  retrofit/ 
rebuild  kit  which  was  certified  on 
October  2. 1995  (60  FR  51472). 


Table  A.— Certification  Levels 

Engine  Models 

Model  Year 

PM  Level* 
with  CEM 

Code 

Family 

6V92TA  

1979-67  

0.38 

0.23 
0.23 

0.23 

0.19 
0.38 
0.38 
0.38 
0.38 
0.23 
0.23 

0.40 
0.29 
0.31 

0.35 

0.29 

0.26 

AH  

Al  

All 

MUl 

1988-1989  „ 

1 986-89  

Al. 

6V92TA 

Al  

Al 

DDEC  1 

6\/92TA 

1988-91  

Al 

Al 

DDEC  II 

1 992-93  

Al  

Al. 

6V71 N 

1973-87  

Al  

Al. 

6V71 N  

6V71T  

8V71 N 

1  iMiw      iHj      •■••••■•••••■■•••■■•••■■•■■■••■•■••••• 

1973-64  ., 

Al  

Al  _ 

Al 

Al. 

Al. 
Al. 

6L71TA  

Al  

Al. 

6LV71TA 

1990-91  

Al  „ 

Al  

Al  

ALL 

9E70 

9A90 

9G85  „ 

Al 

DDEC 

8\/92TA 

1979-87  

8V92TA 

1968  

8V92TA 

8V92TA-DD.„ „ „ 

oVoZT A  •« ..•■« •■•.. 

8V92TA L„ 

1988  ...... 

1988  „ 

1980  ...: 

8V92TA- 
DDEC  II 
KDD0736FW8 
9 
KD00736FW8 

8V9ZTA  

1909  

9 
KDD0736FW8 

9 
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Table  A.— Certification  Levels— Continued 


Engine  Modsfs 


Model  Year 


PMLeva<> 
withCEM 


FafflHy 


8V92TA 

DOEC 

8V9eTA 

8V92TA 

DOEC 

8V92TA 

ODEC 

8V92TA 

ODEC 


8V9ZTA 
DOEC 


8V9ZTA 
ODEC 


8V92TA 
DOEC 


•••••^■••■i 


1966 

1990  .™. 

1990  ..... 

1991  

1992-03 

1992-93 

1992-93 

1992-93 


0.31 
0.36 
0.37 
0.19 
0.16 

0.22 

0.15 

0.19 


1A 

9E70  ...... 

lAorSA 
10 


6A 


SA 


1A 


KOD0736FZH 

4 

LO00738FAH 

9 

LOD0736FZH 

3 

M000736FZH 

2 

N000736FZH 

1  & 

POO0736FZH 

X 

NOD0736FZH 

1& 

POO0736FZH 

X 

N0D0736FZH 

1  & 

PD00736FZH 

X 

N000736FZH 

1  & 

PD00736FZH 

X 


Table  B.— Certification  Emission 
Test  Results 

[Pre-RebuiM  ComposNe  Test  Results  (^bhp- 
hf)l 


^  The  original  PM  cefliiicatkxi  levels  tor  the  1991  6V92TA  DOEC  II,  6LV71TA  DOEC  and  8V92TA  DDEC  enoine  models  are  tMsed  on  Federal 
Emisaion  UmRs  (FELs)  under  the  averaging.  barMng  and  trading  program.  These  limits  are  higher  than  the  1 W1  PM  standard  (A  0.25  g/t3hp-hr. 
The  PM  levet  Msd  JnHNs  Mile  tor  the  engines  thai  are  equtoped  wfth  the  CEM  provide  at  least  a  25%  reduction  from  the  original  oerlHicatkxi 
levels.  The  1992  to  1963  6V92TA  DOEC  II  and  8V92TA  DOEC  engine  modets  were  also  certified  using  FELs  under  the  trading  and  tanking  pro- 
yam  and  Hcewise  the  pM  levels  for  the  engines  equipped  with  the  CEM  rispresent  at  least  a  25%  reductkxi  from  the  original  oeriificatkxi  levels. 

Transit  pricing  level  data  has  been 
submitted  with  the  notification,  along 
with  a  guarantee  th«t  the  equipment 
will  be  offarad  to  all  affected  operators 
for  less  than  the  inoemental  lila  cycle 
cost  ceiling  of  $2.oqo  in  1992  dollars. 
)MI  indicates  that  tike  maximum  cost  in 
1995  dollars  will  n()t  exceed  $2,173.00. 
Equipment  cost  is  listed  to  be  $1,926.00 
and  installation  co^  are  not  to  exceed 
$247.00  (6.5  hours  ^f  labor  time 
maximum).  JMI  stales  that  there  is  no 
fuel  economy  impact,  and  that  no 
incremental  mainte|iance  will  be 
necessary  due  to  this  equipment. 
Therefore,  this  equipment  may  qualify 
as  a  trigger  for  progfam  requirements  for 
the  25%  reduction  standard.  However, 
it  is  noted  that  desi^ation  as  a  trigger 
is  not  necessary  in  (his  case  as  trigger 
technology  is  already  certified  for  the 
25%  reduction  standard  for  every 
engine  model  for  which  this  technology 
would  be  certified.  However,  in  the 
future  this  technology  may  lower  the 
target  PM  level  for  Ipus  operators  imder 
Program  2  for  particular  engine  models, 
if  the  PM  level  for  tnis  technology  is 
lower  than  the  PM  certification  level  for 
any  other  certified  technology. 

JMI  presents  data  from  testing  the 
equipment  on  a  2-8troke  1986  model 
year  DDC  6V92TA  engine  documenting 
PM  emissions  reduction  under  two 
diffsrent  scenarios.! In  applications 


involving  aftertreatment  devices,  the  use 
of  a  "worst  case"  engine  during  testing 
allows  the  certifier  to  extrapolate  the 
results  to  engines  known  to  have  engine 
out  PM  levels  that  are  equal  to  or  less 
than  the  test  engine.  Based  on  a  pre- 
rebuild  PM  level  for  the  6V92TA  of 
0.50,  bora  the  table  in  40  CFR  section 
85.1403(c)(l)(iii)(A),  the  6V92TA 
qualifies  as  a  "worst  case"  for  all  two- 
stroke/cycle  engines  with  the  exception 
of  the  1990  DDC  6L71TA. 

In  ihe  first  test  sequence,  the  baseUne 
test  was  performed  on  the  engine  prior 
to  rebuild.  Then  the  catalytic  converter 
was  added  to  the  exhaust  system  and 
another  test  was  performed.  The  results 
are  presented  in  Table  B.  When  the 
results  of  the  two  tests  are  comp{u«d, 
the  test  on  the  engine  that  was  equipped 
with  the  catalytic  converter  shows  a 
50%  decrease  in  PM  emissions 
compared  to  the  baseline  engine.  This 
test  also  shows  that  hydrocarbon  (HC), 
carbon  monoxide  (CO),  and  oxides  of 
nitrogen  (NOx)  emissions  are  within  the 
applicable  emission  standards. 


Baseline 

Eii(gie 

P6rc6nt 

FAril  W 

engine 

with  CEM 

tion 

PM  „... 

0.44 

0.22 

50 

HC  

0.7 

0.4 

43 

CO  

1.0 

0.6 

40 

NOx  

10.5 

10.2 

3 

Smoke: 

Accel  (per- 

cent)   

2 

1 

Lug  (per- 

cent)   

1 

1 

Peak  (per- 

cent)   

4 

3 

In  the  second  test  sequence,  the 
baseline  test  was  performed  on  the 
engine  after  rebuild.  Then,  as  in  the  first 
test  sequence,  the  catalytic  converter 
was  added  and  a  comparison  test  was 
performed.  The  residts  are  presented  in 
Table  C.  When  the  results  of  these  tests 
are  compared,  the  test  on  the  engine 
with  the  catalytic  converter  installed 
shows  a  38%  reduction  in  PM  emissions 
when  compared  viWh  the  test  results  for 
the  baseline  engine.  The  HC,  CO,  and 
NOx  emissions  for  this  test  are  within 
the  applicable  emission  standards. 

JMI  also  provided  smoke  emission 
measurements  for  the  engine  in  the 
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rebuilt  condition  with  the  catalytic 
converter  installed.  These 
measurements  indicate  that  the  engine 
complies  with  the  applicable  smoke 
standards. 

TABLE  C— CERTIFICATION  EMISSION 
TEST  RESULTS 

[Post-RebuM  Composite  Test  Results  (g/bhp- 
hr)l 


Baseine 
engine 

Engine 
WithCEM 

Percent 

reduo- 

tfon 

PM  

HC  

NOx  

Smoke: 
Accel  (per- 
cent)   

Lug  (per- 
cent)   

Peak  (per- 
cent)   

0.13 
0.6 
0.7 
9.7 

1 

1 

•     6 

0.06 
0.3 
0.4 
9.4 

1 
1 
5 

38 

50 

43 

3 

The  information  submitted  by  JMI 
shows  that  this  equipment  achieves  a 
25%  or  greater  reduction  in  PM 
emissions  and  will  be  sold  for  less  than 
the  cost  ceilii^  of  $2,000  (1992  dollars). 
If  EPA  approves  the  request  for 
certification  of  this  equipment,  urban 
bus  operators  will  be  required  to  use 
this  equipment  or  other  equipment  that 
is  already  certified  to  provide  25%  or 
greater  equivalent  reductions  to  comply 
with  Program  1  of  this  regulation 
begiiming  December  1, 1995.  This 
requirement  will  continue  unless  other 
equipment  which  reduces  PM  emissions 
to  0.10  g/bhp-hr  is  certified  at  or  below 
the  $7,940  life  cycle  cost  ceiling. 

If  EPA  approves  JMI's  certification 
request,  iirt>an  bus  operators  who  chose 
to  comply  under  Option  2  of  this 
regulation  may  also  use  this  equipment. 
If  certification  is  approved  by  EPA,  the 
emission  levels  of  the  JMI  equipment 
may  be  used  to  modify  the  Option  2 
post  rebuild  levels  in  July  1996,  unless 
other  rebuild  kits  with  life  cycle  costs 
below  the  life-cycle  cost  ceiUng  and 
lower  PM  emission  levels  are  certified 
before  July  1996. 

At  a  minimimi,  EPA  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
compliance  with:  (1)  The  certification 
requirements  of  §  85.1406,  including 
whether  the  testing  accurately 
substantiates  the  claimed  emission 
reduction  or  emission  levels;  and,  (2) 
the  requirements  of  §  85.1407  for  a 
notification  of  intent  to  certify, 
including  whether  the  data  provided  by 


JMI  complies  with  the  life  cycle  cost 
requirements. 

The  Agency  requests  that  those 
commenting  also  consider  these 
regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knowledge  concerning:  (a)  Problems 
with  installing,  maintaining,  and/or 
using  the  candidate  equipment  on 
applicable  engines;  and,  (b)  whether  the 
equipment  is  compatible  with  affected 
vehicles. 

The  date  of  this  notice  initiates  a  45 
day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  or  not  the  equipment 
described  in  the  JMI  notification  of 
intent  to  certify  should  be  certified 
pursuant  to  the  urban  bus  retrofit/ 
rebuild  regulations.  Interested  parties 
are  encouraged  to  review  the 
notification  of  intent  to  certify  and 
provide  comment  during  the  45  day 
period.  Please  send  separate  copies  of 
your  comments  to  each  of  the  above  two 
addresses. 

The  Agency  will  review  this 
notification  of  intent  to  certify,  along 
with  comments  received  from  interested 
parties,  and  attempt  to  resolve  or  clarify 
issues  as  necessary.  During  the  review 
process,  the  Agency  may  add  additional 
documents  to  the  docket  as  a  result  of 
the  review  process.  These  documents 
will  also  be  available  for  public  review 
and  comment  within  the  45  day  period. 

Dated:  December  1, 1995. 

Mary  D.  Nichols. 

Assistant  Administrator  for  Air  and 
Radiation. 

[PR  Doc.  95-30403  Filed  12-12-95:  8:45  am] 
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[FRL-6344-6] 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urt>an  Buses; 
Public  Review  of  a  Notification  of 
intent  To  Certify  Equipment 

AOENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  agency  receipt  of  a 

notification  of  intent  to  certify 

equipment  and  initiation  of  45-day 

public  review  and  comment  period. 

SUMMARY:  Twin  Rivers  Technologies' 
(TRT)  has  submitted  to  the  Agency  a 
notification  of  intent  to  certify  urban 
bus  retrofit/rebuild  equipment  pursuant 
to  40  CFR  Part  85,  Subpart  O.  The 
notification  describes  equipment 
consisting  of  biodiesel  fuel  additive  in 
combination  with  a  particular  exhaust 
system  catalyst.  Pursuant  to 
§  85.1407(a)(7),  today's  Federal  Register 
notice  siumnarizes  the  notification. 


announces  that  the  notification  is 
available  for  public  review  and 
comment,  and  initiates  a  45-day  period 
during  which  comments  can  be 
submitted.  The  Agency  will  review  this 
notification  of  intent  to  certify,  as  well 
any  comments  it  receives,  to  determine 
whether  the  equipment  described  in  the 
notification  of  intent  to  certify  should  be 
certified.  If  certified,  the  equipment  can 
be  used  by  urban  bus  operators  to 
reduce  the  particulate  matter  of  urban 
bus  engines. 

The  notification  of  intent  to  certify,  as 
well  as  other  materials  specifically 
relevant  to  it,  are  contained  in  category 
X  of  Public  Docket  A-93-42.  entitled 
"Certification  of  Urban  Bus  Retrofit/ 
Rebuild  Equipment".  This  docket  is 
located  at  the  address  listed  below. 

Today's  notice  initiates  a  45-day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 
in  this  notification  of  intent  to  certify 
should  be  certified.  Comments  should 
be  provided  in  writing  to  Public  Docket 
A-93-42,  Category  X,  at  the  address 
below,  and  an  identical  copy  should  be 
submitted  to  William  Rutledge,  also  at 
the  address  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  29, 1996. 
ADDRESSES:  Submit  identical  copies  of 
comments  to  each  of  the  two  following 
addresses:  1.  U.S.  Environmental 
Protection  Agency,  Public  Docket  A-93- 
42  (Category  X),  Room  M-1500,  401  M 
Street  S.W..  Washington.  DC  20460. 

2.  William  Rutledge,  Engine 
Compliance  Group,  Engine  Programs 
and  Compliance  Division  (6403J),  401 
"M"  Street  S.W.,  Washington,  DC 
20460. 

The  TRT  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  from 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Rutledge,  Engine  Programs  and 
Comphance  Division  (6403 J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  DC  20460. 
Telephone:  (202)  233-9297. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  21, 1993,  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
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to  red\ic8  the  ambient  levels  of 
particiilate  matter  (FM)  in  urban  areas 
and  is  limited  to  199i3  and  earlier  model 
year  (MY)  urban  buses  opemting  in 
metropolitan  areas  with  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  at  replaced  after 
January  1, 1995.  Operators  of  the 
afEscted  buses  are  refpiired  to  chooee 
betwera  two  a»npliiuice  opticms: 
Program  1  establishee  PM  emissians 
requirements  for  each  urbui  bus  engine 
in  an  operator's  fleet  which  is  rebuilt  or 
replaced.  Program  2  is  a  fleet  averaging 
program  that  establishes  specific  annual 
target  levels  for  averege  PM  emissions 
fauD  urban  buses  in  an  operator's  fleet. 

A  key  aspect  of  the  program  is  the 
certification  of  letrolt'rebuild 
equipment  To  meet  either  of  the  two 
compliance  options,  operators  of  the 
aBected  busm  must  ose  equipment 
which  has  been  ceitffied  by  the  Agency. 
Emissions  requirements  under  either  of 
the  two  ctunpliance  programs  depend 
on  the  avaiUiihty  of  retrofit/rebuild 
equipment  certified  tor  eech  engine 
model  To  be  used  for  program  1, 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  fltandard  or  as 
achiev^  a  25  perceiit  reduction  in  PM. 
Equipment  used  for  Program  2  must  be 
certified  as  providing  some  level  of  PM 
reductian  that  would  in  turn  be  claimed 
by  urban  bus  opentU^  when  calculating 
their  average  fleet  PM  levels  attained 
imder  the  program,  for  program  1, 
infonnatiaii  on  Ufs  cycle  costs  must  be 
submitted  in  the  notification  of  intent  to 
certify  in  order  for  certification  of  the 
equipment  to  initiate  (or  trigger) 
program  reqiiirenients.  To  trigger 
program  requirement,  the  certifier  must 
guarantee  that  the  ecjuipment  will  be 
available  to  all  affec^d  operators  for  a 
life  cycle  cost  of  $7,^  or  less  at  the 
0.10  g/bhp-hr  PM  leiel,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  the  25 
percent  or  greater  reduction  in  PM.  Both 
of  these  values  are  based  on  1992 
dollars. 

As  noted  above,  o^ierators  of  affected 
buses  must  use  equipment  which  has 
been  certified  by  EPA-  An  important 
element  of  the  certification  process  is 
input  from  the  public  based  on  review 
of  notifications  of  intent  to  certify.  It  is 
expected  that  «igine  manufecturers,  bus 
manufecturers,  transit  operators,  and 
industry  associations  will  be  able  to 
provide  valuable  information  related  to 
the  installation  and  use  of  particular 
equipment  by  transit  operators.  Such 
informati(m  will  be  useful  to  the  Engine 
Programs  and  Comf^iance  Division  in 
its  role  of  determining  whether  any 
specific  equipment  4an  be  certified. 


n.  NoUficatiea  Of  I^ant  To  Certify 

By  a  notification  of  intent  to  certify 
signed  August  18. 1995.  and 
subsequently  modified  by  letter  dated 
CXrtober  5, 1995.  Twin  Rivers 
Technologies.  Limited  Partnership 
(TRT),  with  principal  place  of  business 
at  780  WashLigton  Street,  Quincy. 
Massachusetts  02169,  applied  for 
certification  of  equipment  applicable  to 
certain  urban  bus  engines  manufactured 
by  Detroit  Diesel  Corporation  (DDC). 
The  notification  states  that  the 
candidate  equipment  will  provide 
reductions  in  exhaust  PM,  as  discussed 
below,  dependent  upon  the 
configuration  used,  from  petrolemn- 
fueled  diesel  engines  that  have  been 
properly  calibrated  or  rebuilt  to  the 
original  engine  manufactxuer's 
specifications. 

TRT  requests  certification  for  the 
following  two  configurations  of 
equipment:  (1)  Biodiesel  fiiel  additive 
blended  with  diesel  fuel  (the  blend  is 
referred  to  as  "B20")  in  combination 
with  a  particular  exhaust  system 
oxidation  catalyst;  and,  (2)  B20  and  the 
catalyst,  plus  retarded  fuel  injection 
timing.  Certification,  if  approved  by  the 
Agency,  would  apply  to  the 
combination  of  cataljrst  and  biofuel 
supplied  by  TRT  or  its  licensed 
distributors.  The  fuel  B20  (alone)  is  not 
candidate  for  certification  under  this 
notification. 

One  configuration  of  the  candidate 
equipment,  as  applied  to  some  engines, 
provides  PM  reductions  greater  than  25 
percent  and  the  other  configuration  does 
not  This  is  discussed  further  below. 
TRT  has  not  provided  life  cycle  cost 
information  with  the  notification  and 
has  not  requested  to  be  certified  as  being 
available  for  less  than  the  life  cycle  cost 
ceiling. 

A  key  component  of  both 
configurations  of  the  candidate 
equipment  is  use  of  biodiesel  as  an 
additive  at  a  20  percent  by  volume 
blend  ratio  with  diesel  fuel.  Biodiesel  is 
an  ester-based  fiiel  oxygenate  derived 
from  biological  sources  for  use  in 
compression-ignition  (that  is  "diesel") 
engines.  Biodfesel  is  the  alkyl  ester 
product  of  the  transestehfication 
reaction  of  biological  triglycerides,  or 
biologically-derived  oils.  Any  biological 
oil  source,  such  as  vegetable  oils,  animal 
fats  or  used  cooking  oils  and  fats,  can 
produce  esters  through  this  reaction. 
TRT  has  registered  biodiesel  under  the 
Agency's  Fuel/Fuel  Additive 
Registration  Program,  which  defines 
Twin  Rivers  biodiesel  (marketed  as 
"EnviroDiesel''^"  and  "EnviroDiesel 
Plxis'TM")  as  an  alkyl  ester  containing 
C1-C4  alcohols  and  C6-C24  acids.  The 


fuel  handling  procedvire  diffnrs  from 
that  for  diesel  fiiel  only  in  that  it 
requires  mixing  by  the  fuel  distributor 
or  bus  operator  of  20  percent  by  voliune 
biodiesel  with  low-sulfur  diesel  fuel. 
TRT  is  a  company  created  specifically 
for  the  production  of  biodiesel. 

A  key  component  of  both 
configurations  of  the  candidate 
equipment  is  a  particular  oxidation 
catalyst-muffler  imit  (discussed  further 
below)  designed  to  replace  the  typical 
noise  miiffler  in  the  exhaust  system  of 
applicable  recipient  engines,  hi  a  report 
included  as  an  attachment  to  TRTs 
notification,  it  is  indicated  that  the 
combination  of  B20  and  the  catalyst 
achieve  greater  PM  reductions  than  vnth 
the  catalyst  alone.  Improved  PM 
reduction  associated  with  that 
combination  may  be  due  to  an  apparent 
shift  in  the  composition  of  total  exhaust 
particulates,  when  using  B20,  toward  a 
lower  soot  fraction  and  liigher  soluble 
organic  fracticm  (SOP).  It  is  the  SOP 
pmtion  of  the  exhaust  particulates  that 
an  oxidation  catalyst  is  most  efiiective  in 
reducing. 

The  ^chaust  catalysts  are  to  be 
matched  to  specific  urban  bus  and 
engine  configurations.  Further,  the 
maximum  allowable  exhaust  pipe 
length  between  engine  and  catalyst  is 
108  inches.  Exhaust  system 
backpressure  is  designed  to  remain 
within  the  engine  manufecturer's 
specified  limtts.  The  catalyst  unit  has  no 
additional  maintenance  requirements 
for  the  life  of  the  catalyst 

The  second  configuration  of  the 
candidate  equipment  includes  the  retard 
of  fuel  injection  timing  in  combination 
with  B20  and  the  above-described 
exhaust  catalyst.  All  applicable  engines 
using  this  second  configuration  and 
equipped  with  mechanical  unit 
injecidoD  (MUI)  would  use  a  timing 
retard  of  four  (4)  degrees.  All  applicable 
engines  using  this  configuration  and 
equipped  with  electronically-controlled 
fuel  injection  would  use  a  timing  retard 
of  one  (1)  degree.  The  notification  states 
that  timing  is  retarded  by  a  shift  of  the 
timing  sensor.  The  Agency  requests 
comment  and  information  concerning 
the  reasonability  of  these  timing 
specifications. 

For  its  certification  testing.  TRT  used 
catalytic  muffler  units  that  were 
manufactured  by  Engelhard  Corporation 
and  are  the  same  formulation  and 
configuration  that  is  certified  by  the 
Agency  for  use  in  the  urban  bus 
program  (see  60  FR  28402,  dated  May 
31, 1995.  for  that  certification).  While  an 
agreement  is  in  place  for  Engelhard  to 
supply  TRT  with  catalysts,  Uie  physical 
specifications  of  the  catalyst  to  be  used 
in  production  are  neither  part  of  the 


TRT  notification  of  intent  to  certify  nor 
provided  to  TRT  as  part  of  that 
agreement  In  general,  the  Agency  has 
concerns  wdi«i  a  certifier  is  not  aware 
of  the  technical  specifications  of 
equipment  it  wants  to  certify  and  when 
the  potential  exists  for  a  change  in 
equipment  specifications  to  adversely 
afiect  emissions  reduction  performance. 
Such  a  change  in  specifications  may 
occur,  for  example,  with  a  change  in 
catalyst  production  which  may  not  be 
known  to  the  certifier.  In  a  letter 
provided  to  the  Agency,  Engelhard 
states  that  it  wiU  notify  both  TRT  and 
the  Agency  in  the  event  of  changes  to 
specifications  of  the  catalytic  converter 
muffler  provided  to  TRT.  The 
specifications  for  the  catalyst  have  been 
provided  to  the  Agency  as  a  confidential 
part  of  Engelhard's  notification  of  intent 
to  certify  its  CMX™  catalyst  muffler.  A 
copy  of  this  letter  can  be  found  in  the 
pid)lic  docket  at  the  address  indicated 
above.  This  provides  the  Agency  with 
assurance  that  changes  to  catalyst 
specifications  vdll  be  brought  to  the 
Agency's  attention,  and  the  Agency 
proposes  to  restrict  certification  for 
candidate  TRT  equipment  to  use  of 
catalyst  muffler  units  supplied  by 
.  Engelhard  and  covered  by  Engelhard's 
certification,  and  require  that  use  of 
catalysts  supplied  by  any  other  supplier 
be  the  subject  of  a  separate  notification 
of  intent  to  certify. 

TRT  presents  exhaust  emission  data 
from  testing  the  candidate  equipment 
configurations  on  three  engines  using 
the  federal  engine-dynamometer  test 
procedures  of  40  CFR  Part  86,  as  well 


as  chassis  dynamometer  testing.  A  1977 
model  year  DDC  6V71N  and  1988  model 
year  DDC  6V92TA  DDEC  D  were  tested 
on  engine  dynamometers,  and  another 
1988  model  year  DDC  6V92TA  DDEC  II 
was  tested  on  a  chassis  dynamometer. 
The  6V71N  engine  was  selected  to 
represent  a  "worst  case",  with  respect  to 
PM,  for  most  of  the  engines  for  which 
certification  of  the  equipment  is  being 
sought,  and  also  to  represent  engines 
equipped  with  MUI.  Based  on  a  pre- 
rebuild  PM  level  for  the  6V71N  of  0.50, 
from  the  table  in  40  CFR  section 
85.1403(c)(l)(ui)(A),  TRT  states  that  the 
6V71N  qualities  as  "worst  case"  for  all 
two-stroke/cycle  engines  with  the 
exception  of  the  1990  DDC  6L71TA.  The 
1988  6V92TA  DDEC  engines  were  tested 
to  show  the  results  of  the  biodiesel  fuel 
on  engines  having  electronic  fuel 
control,  and  also  to  represent  the  "worst 
case"  engine  configuration  for  such 
engines,  based  on  their  "pre-rebuild" 
level  of  0.31  g/bhp-hr.  The  notification 
states  that  the  fuel  used  for  testing,  both 
the  biodiesel  and  diesel,  are 
representative  of  commercially  available 
biodiesel  and  low-sulfur  diesel  fuels. 

Baseline  testing  was  conducted  after 
two  of  the  test  engines  were  rebuilt  to 
the  original  engine  manufacturer's 
configurations.  A  third  engine  had  not 
been  used  prior  to  testing.  Baseline 
testing  was  conducted  using  low  sulfur 
test  fuel  having  a  maximum  sulfur  level 
of  0.05  weight  percent.  Subsequent 
testing  of  the  engines  was  done  after  the 
candidate  equipment  was  installed. 

Table  lA  below  summarizes  the 
emission  levels  from  the  engine 

Table  i  A.— Test  Engine  Emissions 


dynamometer  testing.  Table  IB 
summarizes  the  chassis  testing  in  terms 
of  range  of  impact  on  exhaust  emissions 
of  the  candidate  equipment  from  three 
driving  cycles.  The  driving  cycles  used 
for  the  chassis  testing  were  the  Central 
Business  District,  New  York  Bus 
Composite  Cycle,  and  the  Arterial  Cycle. 
A  report  attached  to  TRT's  notification 
provides  specific  emission  rates 
measured  for  each  driving  cycle  and 
equipment  configuration.  Table  2 
summarizes,  for  each  test  engine,  the 
changes  in  PM  and  NOx  emissions  with 
use  of  each  configuration  of  the 
equipment.  The  reductions  listed  for  the 
chassis  testing  include  double  weighting 
of  the  emission  data  bom  the  Arterial 
Cycle,  because  TRT  beheves  the 
resultant  combination  of  the  chassis 
driving  cycles  is  more  representative  of 
the  Agency's  Urban  Dynamometer 
Driving  Schedule  for  Heavv-Duty 
Vehicles  (40  CFR  Part  86,  Appendix  I). 
Table  3  provides  a  summary  of  all 
engine  models  for  which  TRT  intends 
the  equipment  to  apply,  and  the 
associated  percent  reductions  in  PM 
emissions  for  these  models,  based  on 
the  test  data.  Table  4  summarizes  the 
PM  certification  levels  for  each  engine 
model  for  which  certification  is  sought, 
based  on  reductions  of  Table  3  applied 
to  the  pre-rebuild  levels  established  in 
the  program  regulations.  Additional 
testing  information  is  provided  in 
reports  from  the  faciUties  which 
conducted  the  emission  testing  (these 
reports  are  attachments  to  the 
notification). 


Engine 


Engine  Dyno 

1977  6V71N  MUI  , 

1977  6V71NMU 

1977  6V71NMU  

1988  6V92TA  DDEC  II 
1988  6V92TA  DDEC  II 
1988  6V92TA  DDEC  II 


Gaseous  and  Particulate 


HC 


CO 


NOx 


PM 


9^btip-tv 

1.3 

15.5 

10.7 

0.88 

3.18 

11.72 

0.38 

0.86 

12.11 

0.42 

0.94 

8.47 

0.60 

1.60 

8.52 

0.21 

0.95 

9.12 

0.25 

1.05 

8.35 

0.60 

0282 

0.166 

0.213 

0.20 

0.11 

0.12 


Smoke 


ACC 


LUG 


Peak 


percent  opcKity 


20 

15 

1.2 

1.8 

0.9 

1.7 

2.2 

2.8 

6.0 

5.3 

3.7 

1.7 

5.1 

2.5 

50 
1.8 
1.7 
2.9 
8.7 
6.9 
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1968  EPA  sids. 

Baseline  {km  S,  2D). 

820 -t^  cat. 

820,  cat  +  4°  retard. 

Baseline  {km  S,  2D). 

820  t- cat 

B20.  cat -^1°  retard. 


TABLE  IB.— Chassis  Testing:  Range  of  Percentage  Change  ^  in  Emissions  From  Baseline  (Low  Sulfur  Diesel) 


Pollutant 

B20 -f  catalyst 

B20  *  caMyaX  ♦  1.5"  retard 

CO 

NOx -.... 

-59  to  -39 „ 

-85  to  -54 „ 

.»4  to  48 

-33to+3 
-38to  -19 
-5to  -2 

PM _ 

-56  to  -22 „ 

-46to  -7 

^  Three  different  chassis  driving  cycles  were  used. 
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1977  6V71N 

llUjl  ^_„„ ..„, 

1988  6V9eTA  DOEC 

II  

1988  6V92TA  DOEC 

11    ••■>•■■■■•••••••■■••••••• •■•«■•< 


Table  2.— Emissions  Changes  From  Test  Engines 


Test  Engine 


ConRguaiion 


B20 


V 
V 
V 
V 
V 
V 


CAT 


V 
V 
V 
V 
V 
V 


None 
4»  .... 
None 
!•  .... 
None 
1.5»  . 


Percent 

PM 
change 


-41 
-245 
-45 
-40 
-40 
-27 


Percent 

Nox 
change 


43 
-28 

46 

-2 

44 

-5 


Test/dyno 


Engine. 
Engine. 
Chassis. 


Tabi^  3.— Appucabi£  Engines  and  PM  Reduction 


Engine  fnodel 


6V92TAMUI  ..-.. 
6V92TAMUI  _~ 
6V92TA  DDEC  i  . 
6V92TA  DDEC  11 
6V92TA  DDEC  II 

6V71NMUI . 

6V71NMUI  

6V71T  MUl 

8V71NMUI 

6L71TA  MUl 

6L71TA  MUl  . 

6L71TA  DOEC  .- 


6V92TAMUI  ...... 

6V92TAMUI  ...... 

6V92TA  DDEC  I  . 
6V92TA  DDEC  II 
6V92TA  DOEC  II 

6V71NMUI  

6V71NMUI 

6V71T  MUl 

8V71NMUI  

6L71TA  MUl 

6L71TA  MUl 

6L71TA  DDEC  ... 


Model  year 


79-87 


86-87 
88-91 
92-93 
73-87 


85-86 
73-84 
90 
88-89 
90-91 


Configuration  and  per 
CentPM  Reduction 


B204cat 


41.1 
41.1 
45.0 
45.0 
45i) 
41.1 
41.1 
41.1 
41.1 
41.1 
41.1 
45.0 


B20,  cat4 
retard 


24.5 
24.5 
40.0 
40.0 
40.0 
24.5 
243 
24.5 
24.5 
24.5 
24.5 
40.0 


Table  4.— PM  Certification  Levels 


Engine  model 


Model  year 


79-87 
88-89 
86-87 
88-91 
92-93 
73-87 
88-89 
85-86 
73-84 
90 
88-89 
90-91 


Equipment  Configuration 


B20  4cat 


0.29 
0.17 
0.17 
0.17 
0.14 
0.29 
0.29 
0.29 
0.29 
0.34 
0.18 
0.17 


B20,  cat4 
retard 


0.38 
0.23 
0.18 
0.19 
0.15 
0.38 
0.38 
0.38 
0.38 
0.44 
0.23 
0.18 


Section  85.1406(aj  of  the  program 
regulations  state  "The  test  results  must 
demonstrate  that  tha^retiofit/rebuild 
equipment  *  *  *  will  not  cause  the 
uri)an  bus  engine  to  fail  to  meet  any 
applicable  Federal  emission 
requirements  set  for  that  engine  in  the 
applicable  portions  of  40  CFR  part  86 
•  *  *".  tRT's  emission  test  data 
indicate  that  both  configurations  of  the 
candidate  eqnipmeiit  reduce 
hydrocarbon  (HC)  aikd  carbon  monoxide 
(CO),  when  compared  with  baseline 
(pie-retr^^)  emissions.  There  is, 
however,  potential  ft>r  concern  with 
regard  to  NOx  emis^ons  freos  other 


engines  with  which  the  candidate 
equipment  might  be  certified,  because 
an  increase  of  three  percent  was 
measured  for  the  MUl  test  engine  when 
equipped  with  the  B20-catalyst 
configuration  without  fuel  injection 
retard,  and  six  percent  for  the 
electronically-timed  DDEC  11  test 
engine.  Because  test  data  is  not  available 
on  all  engines  for  which  certification  of 
the  equipment  is  sought,  TRT  performed 
analyses  to  determine  whether  such 
increases  would  indicate  that  other 
engines  exceed  applicable  NOx 
staadards.  The  analysis,  in  general, 
applies  each  of  the  measured  increases 


to  the  NOx  certification  levels 
established  by  the  engine  manufactxirer 
for  engines  tested  imder  the  Agency's 
new  engine  certification  program.  (New 
engine  certification  testing  results  are 
reported  yearly  by  the  Agency  in  its 
"Federal  Certification  Test  Results".) 
Three  percent  increase  in  NOx  is 
evaluated  for  engines  equipped  with 
MUl,  and  six  percent  increase  is 
evaluated  for  engines  equipped  with 
electronically-timed  injection.  The 
increased  NOx  level  is  compared  with 
the  relevant  standard  for  the  particular 
engine.  TRTs  analyses  is  in  the  public 
docket,  and  discussed  below. 


TRT's  analysis  for  MUl  engines  is 
broken  down  by  engine  model  year  to 
account  for  two  new  engine  certification 
test  procedures,  each  having  particular 
emissions  standards.  The  "13  mode" 
engine  dynamometer  test  procedure  was 
used  for  heavy-duty  engine  testing  prior 
to  the  1985  model  year,  and  the 
"transient"  engine  dynamcnneter  test 
procedure  is  used  for  1985  and  later 
model  years.  For  certification  imder  the 
urban  bus  program,  TRT  tested  the  1977 
model  year  6V71N  MUl  engine  using 
the  "transient"  procedure.  While  the 
"13  mode"  test  was  used  for  new  engine 
certification  of  the  1977  model  year,  the 
"transient"  test  is  the  current  standard 
test  procedure  for  heavy-duty  engines 
and  is  generally  recognized  as  more 
representative  than  the  "13-mode"  test. 
Therefore,  the  Agency  believes  that  the 
NOx  increase  measiued  by  TRT  using 
the  "transient"  test  data  is  a  relevant 
gauge  of  the  impact  of  the  candidate 
equipment  TRT's  analysis  applies  the 
increase  to  the  new  engine  certification 
data  available  for  engines  of  1984  and 
earlier  model  years.  Prior  to  1985,  there 
was  no  federal  emission  standard  for 
NOx  alone.  The  relevant  emission 
standards  (for  engines  that  were 
certified  using  the  "13-mode" 
procedure)  are  16  g/bhp-hr  for  1974 
through  1978  model  year  engines  and  10 
g/bhp-hr  for  1979  through  1984  model 
year  engines,  for  the  sum  of  HC 


emissions  added  to  NOx  emissicms. 
TRT's  initial  analysis  applied  three 
percent  increase  to  the  new  engine 
certification  levels  for  HC  4  NOx 
emissions  for  1982  and  later  model  year 
engines  for  which  such  data  is  available. 
This  predicts  that  only  one  engine  (a 
325  horsepower  version  of  1982  model 
year  6V92TA  engine  family 
CGM0552FWG5)  would  exceed  its  NOx 
standard.  Further  analysis  for  this 
engine,  applying  three  p>ercent  increase 
in  its  NOx  emission  level  added  to  50 
percent  decrease  in  its  reported  HC 
certification  level,  indicates  that  the 
combined  federal  emission  standard 
would  not  be  exceeded  for  this  engine 
if  equipped  with  the  candidate 
equipment.  Based  on  this  analysis  and 
TRT's  emission  test  data  indicating 
significtmt  reductions  in  HC  emissions 
(at  least  50  percent),  the  Agency 
believes  that  for  any  applicable  pre-1985 
engine  equipped  with  MUl,  an  increase 
in  NOx  emissions  of  the  percentage 
measured  on  the  1977  6V71N  MUl  test 
engine  will  be  more  than  ofbet  by  a 
decrease  in  HC  emissions,  such  that  the 
HC  4  NOx  standard  will  not  be 
exceeded. 

Another  part  of  TRT's  analysis 
pertains  to  engines  eqmpped  with  MUl 
and  certified  using  the  "transient"  test 
proced\ue  (that  is,  the  engines  of  model 
year  1985  and  later).  TRT's  analysis, 
applying  three  percent  increase  to  NOx 


levels  developed  during  new  engine 
certification  testing,  indicates  that  no 
1985  or  later  engine  equipped  with  MUl 
would  exceed  the  appUcable  federal 
standard  if  equipped  with  the  candidate 
equipment.  IIIT  also  analyzed  the 
impact  of  six  percent  increase  in  NOx 
emissions  on  electronically-controlled 
engines,  because  their  data  show  that 
NOx  emissions  for  the  1988  model  year 
6V92TA  DDEC  D  test  engine  increase 
roughly  six  percent  when  equipped 
with  the  B20-catalyst  configuration 
without  injection  retard.  This  increase 
in  NOx  emissions  is  important, 
especially  because  federal  standards  for 
NOx  were  lowered  to  6.0  g/bhp-hr  for 
the  1990  model  year  and  5.0  g/bhp-hr 
for  the  1991  model  year.  Therefore,  TRT 
analyzed  the  impact  of  six  percent 
increase  in  NOx  emission  levels 
developed  during  new-engine 
certification  testing  on  Detroit  Diesel 
Corporation's  DDEC  engines.  (Under  the 
new  engine  certification  program,  all 
DDEC  engines  have  been  tested  using 
the  "transient"  procedure.)  The  results 
indicate  that  NOx  levels  for  the  engine 
families  in  Table  5  would  exceed  the 
appropriate  federal  emission  standard. 
Therefore,  the  Agency  proposes  that  use 
of  the  candidate  equipment  without  fuel 
injection  retard  on  any  urban  bus 
engines  of  the  engine  families  listed  in 
Table  5  not  be  covered  by  certification 
imder  the  urban  bus  program. 


TABLE  5.— Engine  Famiues  not  Covered  by  Certification 


Configuration:  B20  and  Catalyst  (without  injection  retanj) 


Model  year 

Model 

Engine  famly 

1990 

6V92TADDECII  

6V92TA  DDEC  II  Coach 

6L71 TA  DDEC  ALCC „,„ 

6V92TADDECII  

LDD0552FZG6 
LDD05.S?f^L2 
MDD0426FZFX 
MDD0552FZG5 

1991 

6V92TADDECII 

MDD0S62F2L1 

1 992 

6V92TADDECII  _ 

NDD0552FZG4 

1993 

6V92TA  DDEC  II  Coach 

6V92TADDECII „ 

6V92TA  DDEC  II  Coach  

NDDO552FZL0 
PDD0552FZG2 
PDD0552FZL9 

The  Agency  requests  comment, 
additional  analysis,  or  additional 
emission  test  data  or  for  engine  families 
to  which  the  equipment  is  intended  to 
apply,  to  determine  whether  regulatory 
requirements  are  met  with  urban  bus 
engines  using  the  candidate  equipment. 

While  absolute  smoke  opacity  levels 
during  testing  of  the  1977  6V71N  MUl 
test  engine  were  well  below  relevant 
standards,  increases  were  measured 
between  the  baselirle  test  and  testing 
using  B20,  catalyst  and  retarded  timing. 
This  is  not  of  significant  concern 
because  the  Agency  behoves  the 


absolute  level  of  increase  is  more 
relevant  than  the  percentage  increase. 
Further,  the  absolute  level  of  increase  in 
opacity  is  believed  not  significant  in  the 
context  of  the  current  smoke  test  and 
opacity  standards  (in  other  words,  there 
is  probably  no  real  increase  in  smoke 
opacity,  given  the  nature  of  the  smoke 
test  and  level  of  the  standards).  Finally, 
smoke  emissions  from  heavy  duty  diesel 
engines,  in  general,  have  declined  over 
the  years  as  engines  are  designed  to 
comply  with  declining  federal  PM 
emissions  standards.  The  Agency 
believes  that  even  if  this  test  data 


accurately  predicts  an  increase  in  smoke 
emission  opacity  with  other  engines  for 
which  the  equipment  is  intended  to 
apply,  it  is  not  a  significant  increase.  ~ 
TTie  Agency  requests  comment 
regarding  the  applicability  of  that  data 
to  other  engines  having  MUl  for  which 
the  equipment  is  intended  to  apply. 

Smoke  emission  measiu^ments  for  the 
1988  engine  indicate  compUance  with 
apphcable  standards. 

As  indicated  in  the  notification,  the 
6V71N  test  engine  quaUties  as  a  "worst 
case"  for  all  two-stroke/cycle  engines 
with  exception  of  the  1990  DDC 
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6L71TA.  (The  1990  i»odel  ymr  JJDC 
6L71TA  has  a  pr»-rel>uild  F^  level  of 
0.59  g/bhp-hr.)  Whila  TRT  requests 
certificatioii  coveraga  far  the  1990  DDC 
6L71TA  and  warrants  comparable 
particulate  em<«^""<  reduction 
percentages  foor  it  as  is  demonstrated  by 
the  6V71N  test  engine,  the  requirement 
of  the  program  regulations  have  not 
been  met.  Therefore,  the  Agency 
believes  that  the  notification  lacks 
sufficimit  basis  for  certification  of  the 
candidate  equipment  with  the  1990 
DDC6L71TA.  J 

Section  85.1406(d)lof  the  regulations 
governing  uiban  bus  equipment 
certification  states,  in  part,  "•  *  • 
installation  of  any  ceitified  retrofit/ 
rebuild  equipment  sl^all  not  cause  or 
contribute  to  an  unrquonable  risk  to  the 
public  health,  welfare  or  safaty  *  *  *". 
Information  for  considering  whether 
B20  in  this  context  wtould  afiect  any 
potmtial  human  health  risks  associated 
with  exposure  to  coqventional  diesel 
«wni«rianit  has  been  provided  by  TRT 
with  its  notification  of  intent  to  certify. 
This  information  wiU  be  reviewed  by 
the  Agency.  The  Agency  has  made  this 
information  part  of  the  public  docket  at 
the  address  listed  above.  Any  findings 
based  on  this  infcffmation,  together  with 
any  other  infonnaticMi  that  may  be 
considered,  will  be  made  part  of  the 
public  docket  locate4  at  the  address 
noted  above,  and  considered  by  the 
Agency  in  its  decision  regarding 
certification  of  the  candidate 
equipment.  The  Agency  requests 
additional  information,  including 
information  on  combustion  by-products, 
for  considering  whedier  and,  if  so  how, 
the  use  of  the  6ub)ect  biodiesel  blend, 
that  is,  B20,  in  diesej  engines  would 
afiect  any  potential  health  risks 
associated  with  exposure  to 
conventional  diesel  emissions. 

Section  211  of  the  Clean  Air  Act  sets 
forth  fuel  and  fuel  additive  prohibitions, 
and  gives  the  Agency  authority  to  waive 
certain  of  those  proUbitions.  Hie 
Agency,  however,  d()es  not  believe  that 
TRT  must  obtain  a  fael  additive  waiver 
imder  Section  211(f)|[4)  of  the  Clean  Air 
Act  before  certifyingjits  additive  system 
for  the  following  reasons. 

The  Act  prohibits  the  introduction 
into  commerce  of  any  fuel  or  fuel 
additive  that  is  not  s|ubstantially  similar 
to  a  fuel  or  fuel  additive  used  in  the 
certification  of  any  model  year  1975  or 
later  vehicle  or  engioe  under  Section 
206.  The  Administrator  may  waive  this 
prohibition,  if  she  determines  that 
certain  criteria  are  n^et.  The  Agency 
believes  that  certification  of  an  urban 
bus  retrofit  system  constitutes  the 
certification  of  an  ei^gine  under  Section 
206  for  the  purpose^  of  the  urban  bus 


retrofit/rebuild  program,  and,  since  the 
additive  is  used  in  the  certification  of 
the  system,  a  waiver  is  not  required  to 
market  the  additive  in  the  limited 
context  of  use  with  the  certified  retrofit 
system.  Tliis  determination  does  not 
afbct  whether  the  additive  is 
"substantially  similar  to  any  fuel  or  fuel 
additive"  outade  the  context  of  the 
urban  bus  retrofit/rd>uild  program.  The 
Agency's  position  on  this  matter  is 
discussed  in  additional  detail  as  it 
relates  to  use  of  another  fuel  additive 
(Lubrizol  Corpmation)  at  60  FR  36139 
on  July  13. 1995. 

If  the  Agency  certifies  the  candidate 
TRT  equipment,  operatore  may  use  it 
immediately,  as  discussed  below.  TRT's 
notification  indicates  that  the  candidate 
equipment  is  to  be  certified  for 
compliance  program  2;  however,  as 
discussed  below,  the  Agency  believes 
that  configurations  utilizing  the 
catalytic  muffler  and  reducing  PM  by  at 
least  25  percent  may  also  be  used  in 
compliance  with  current  program  1 
requirements. 

In  a  Federal  Register  notice  dated 
May  31, 1995  (60  FR  28402).  the  Agency 
certified  an  exhaust  catalyst 
manufactured  by  the  Engelhard 
Corporation,  as  a  trigger  of  program 
requirements.  For  urban  bus  operators 
affected  by  this  program  and  electing  to 
comply  with  program  1  requirements, 
that  certification  means  that  rebuilds 
and  replacements  of  all  applicable 
uiban  bus  engines,  performed  6  months 
or  more  after  that  date  of  certification 
(that  is,  rebuilds  or  replacements  after 
December  1, 1995),  must  be  performed 
with  equipment  cratified  to  reduce  PM 
emissions  by  25  percent  or  more.  Under 
Program  1,  operators  could  use  the  TRT 
equipment  if  certified  to  reduce  PM  by 
at  least  25  percent,  or  other  equipment 
certified  to  provide  at  least  a  25  percent 
reduction,  until  equipment  is  certified 
which  triggers  the  0.10  g/bhp-hr  PM 
standard.  For  Program  1,  operators  may 
also  use  the  B20  blend  with  the 
Engelhard  catalyst  and  injection  retard 
only  for  the  following  engines:  6V92TA 
DDEC  I  and  DDEC  n,  and  6L7ltA 
DDEC. 

Operators  who  choose  to  comply  with 
Program  2  and  install  the  TRT 
equipment,  would  use  the  PM  emission 
level(s)  established  during  the 
certification  process,  in  their 
calculations  for  target  or  fleet  level  as 
specified  in  the  program  regulations. 

In  accordance  with  the  program 
requirements  of  section  85.1404(a), 
operatore  using  the  candidate 
equipment  would  have  to  maintain 
purdiase  records  of  the  320  blend  if  the 
operator  purchases  the  premixed  blend 
firam  a  fiiel  supplier,  or,  of  biodiesel  and 


low-sulfur  diesel  fuel  if  the  opwator 
mixes  the  B20.  Such  records  would  be 
subject  to  review  in  the  evmt  of  an 
au<Ut  of  a  urban  bus  operator  by  the 
Agency.  To  be  in  compliance  with 
program  requirements,  operatore  must 
be  able  to  demonstrate  that  B20  is  being 
used  in  the  proper  proportions  required 
by  the  candidate  equipment 

At  a  minimum,  Q>A  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
compliance  with:  (1)  The  certification 
requiremraits  of  §  85.1406,  including 
whether  the  testing  accurately 
substantiates  the  claimed  emission 
reduction  or  emission  levels;  and,  (2) 
the  requirements  of  §  85.1407  for  a 
notification  of  intent  to  certify. 

The  Agency  requests  that  those 
commenting  also  consider  these 
regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knowledge  concerning:  (a)  problems 
with  installing,  maintaining,  and/or 
using  the  candidate  equipment  on 
applicable  engines;  and.  (b)  whether  the 
equipment  is  compatible  with  afiiacted 
vehicles. 

The  date  of  this  notice  initiates  a  45- 
day  period  during  which  the  Agency 
will  accept  wriUen  comments  relevant 
to  whether  or  not  the  equipment 
described  in  the  TRT  notification  of 
intent  to  certify  should  be  certified 
pursuant  to  the  urban  bus  retrofit/ 
rebuild  regulations.  Interested  parties 
are  encouraged  to  review  the 
notification  of  intent  to  certify  and 
provide  comment  during  the  45-day 
period.  Please  send  separate  copies  of 
your  comments  to  each  of  the  above  two 
addresses. 

The  Agency  will  review  this 
notification  of  intent  to  certify,  along 
with  comments  received  from  interested 
parties,  and  attempt  to  resolve  or  clarify 
issues  as  necessary.  During  the  review 
process,  the  Agency  may  add  additional 
documents  to  the  docket  as  a  result  of 
the  review  process.  These  documents 
will  also  be  available  for  public  review 
and  comment  within  the  45-day  ppf^.od. 

Dated:  December  1, 1995. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  95-30405  Filed  12-12-95;  8:45  ami 
amjwo  0006  mm  m-p 
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EiiMrgency  Exemptions 
AOENCY:  Environmental  Protection 


Agency  (EPA). 
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ACTION:  Notice. 


SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  22  States  as  listed  below. 
Crisis  exemptions  were  initiated  by 
various  States,  United  States 
Departments  of  Agriculture,  Animal  and 
Phmt  Health  Inspection  Service,  and  the 
United  States  Department  of  the  Army. 
One  quarantine  exemption  was  granted 
to  the  United  States  Dapartment  of 
Agriculture.  These  exemptions,  issued 
during  the  months  of  June,  July,  August, 
and  September  1995,  except  for  the  one 
in  March  and  one  in  April,  are  subject 
to  application  and  timing  restrictions 
and  reporting  requirements  designed  to 
protect  the  environment  to  the 
maximum  extent  possible.  EPA  has 
denied  a  specific  exemption  request 
fit>m  the  CJregon  Department  of 
Agriculture  and  has  withdrawn  a 
specific  exemption  fit)m  the 
Connecticut  Department  of 
Environmental  Protection.  Information 
on  these  restrictions  is  available  from 
the  contact  persons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  efiiactive  date. 
FOR  FURTHER  INFORMATKM  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  CS  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)-308- 
8417;  e-mail: 

group.ermusOepamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific,  crisis,  and  quarantine 
exemptions  to  the: 

1.  Arizona  Department  of  Agriculture 
for  the  use  of  avermectin  B|  on  melons 
to  control  leafrninere;  June  30, 1995,  to 
June  29, 1996.  (Larry  Fried) 

2.  Arizona  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  cauliflower 
and  leaf  lettuce  to  control  whiteflies; 
September  28, 1995,  to  May  15, 1996. 
(Andrea  Beard) 

3.  Arkansas  State  Plant  Board  for  the 
use  of  fomesafen  on  snap  beans  to 
control  moringglory  and  pigweed;  June 
2, 1995,  to  September  10, 1995.  (Larry 
Fried) 

4.  California  Environmental 
Protection  Agency  for  the  use  of 
carbofuran  on  cotton  to  control  aphids; 
August  22, 1995,  to  October  15, 1995. 
(David  Deegan) 

5.  California  Environmental 
Protection  Agency,  Department  of 
Pesticide  Regulations,  for  the  use  of  Pro- 


Gro  (caiboxin/thiram)  on  onion  seed  to 
control  onion  smut;  September  11, 1995, 
to  May  31, 1996.  (Andrea  Beard) 

6.  California  Environmental 
Protection  Agency,  Department  of 
Pesticide  Regulations,  for  the  use  of 
myclobutanil  on  tomatoes  to  control 
powdery  mildew;  September  29, 1995, 
to  June  16, 1996.  California  had  initiated 
a  crisis  exemption  for  this  use.  (David 
Deegan) 

7.  California  Environmental 
Protection  Agency  for  the  use  of 
avermectin  B|  on  melons  to  control 
leafminers;  Jime  30, 1995,  to  November 
1, 1995.  (Larry  Fried) 

8.  California  Environmental 
Protection  Agency  for  the  use  of 
avermectin  Bi  on  bell  peppera  to  control 
leafininers;  August  24, 1995,  to  August 
23, 1996.  (Larry  Fried) 

9.  California  Environmental 
Protection  Agency  for  the  use  of 
cypermethrin  on  green  onions  to  control 
thrips;  June  15, 1995,  to  June  14, 1996. 
(Lairy  Fried) 

10.  California  Environmental 
Protection  Agency,  Department  of 
Pesticide  Regulations,  for  the  use  of 
metalaxyl  on  mustard  greens  to  control 
white  rust;  August  21, 1995,  to  August 
20, 1996.  (David  Deegan) 

11.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
imidacloprid  on  escarole,  endives, 
spinach,  and  paraley  to  control  aphids; 
September  29, 1995,  to  June  1, 1996. 
Florida  had  initiated  a  crisis  exemption 
for  this  use.  (Andrea  Beard) 

12.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
lactofen  on  tomatoes  and  green  peppers 
to  control  nightshade;  September  1, 
1995,  to  August  31, 1996.  A  notice  of 
receipt  published  in  the  Federal 
Register  of  July  26, 1995  (60  FR  38335). 
The  use  of  lactofen  has  been  requested 
for  the  past  4  years  and  was  granted.  A 
complete  application  for  registration  of 
the  use  has  not  yet  been  submitted  to 
the  Agency.  The  Florida  tomato  and 
green  pepper  growers  are  facing  an 
urgent  nonroutine  situation  and  will 
suffer  significant  economic  losses 
without  the  use  of  lactofen.  (Margarita 
CoUantes) 

13.  Idaho  Department  of  Agricultiue 
and  Consumer  Services  for  the  use  of 
pirimicarb  on  alfalfa  grown  for  seed  to 
control  alfalfa  aphids,  pea  aphids,  and 
lygus  bugs;  Jime  16, 1995,  to  August  31, 
1995.  (Larry  Fried) 

14.  Kansas  Department  of  Agriculture 
for  the  use  of  cymoxanil, 
dimethomorph,  and  propamocarb 
hydrochloride  on  potatoes  to  control 
late  blight;  June  27, 1995,  to  September 
30, 1995.  (Libby  Pemberton) 


15.  Maryland  Department  of 
Agriculture  for  the  use  of  clomazone  on 
snap  beans  to  control  broadleaf  weeds; 
August  9, 1995,  to  September  10, 1995. 
(David  Deegan) 

16.  Maryland  Department  of 
Agriculture  for  the  use  of  clomazone  on 
summer  squash  to  control  broadleaf 
weeds;  August  9, 1995,  to  September  30, 
1995,  Maryland  had  initiated  a  crisis 
exemption  for  this  use.  (David  Deegan) 

17.  Maryland  Department  of 
Agriculture  for  the  use  of  metolachlor 
on  spinach  to  control  weeds;  August  2. 
1995,  to  May  1, 1996.  (Margarita 
Collantes) 

18.  Michigan  Department  of 
Agriculture  for  the  use  of  fomesafen  on 
dry  beans  to  control  weeds;  Jime  28, 
1995,  to  August  15. 1995.  (Larry  Fried) 

19.  Michigan  Department  of 
Agriculture  for  the  use  of  avermectin  on 
peare  to  control  mites  and  psylla; 
September  5, 1995,  to  September  30. 
1995.  Michigan  had  initiated  a  crisis 
exemption  for  this  use.  (Larry  Fried) 

20.  Minnesota  Department  of 
Agriculture  for  the  use  of  bentazon  on 
peas  to  control  Canada  thistle;  Jime  23, 
1995,  to  July  15, 1995.  (Larry  Fried) 

21.  Mississippi  £)epartment  of 
Agriculture  and  Commerce  for  the  use 
of  carbofuran  on  cotton  to  control 
aphids;  June  30,  1995,  to  September  15, 
1995.  (David  Deegan) 

22.  Montana  Department  of 
Agriculture  for  the  use  of  pirimicarb  on 
alfalfa  grown  for  seed  to  control  alfalfa 
aphids,  pea  aphids,  and  lygus  bugs;  June 
16,  1995,  to  September  30,  1995.  (Larry 
Fried) 

23.  Nebraska  Department  of 
Agriculture  for  the  use  of  cymoxanil, 
dimethomorph,  and  propamocarb 
hydrochloride  on  potatoes  to  control 
late  blight;  September  6,  1995,  to 
September  30, 1995.  (Libby  Pemberton) 

24.  Nevada  Division  of  Agriculture  for 
the  use  of  cymoxanil,  dimethomorph, 
and  propamocarb  hydrochloride  on 
potatoes  to  control  late  blight;  August 
15, 1995,  to  September  15, 1995.  (Libby 
Pemberton) 

25.  Nevada  Department  of  Business 
and  Industry  for  the  use  of  pirimicarb 
on  alfalfa  grown  for  seed  to  control 
alfalfa  aphids  and  blue  alfalfa  aphids; 
June  16, 1995,  to  August  31,  1995. 
(Larry  Fried) 

26.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
metolachlor  on  spinach  to  control 
weeds;  August  2, 1995,  to  November  1, 
1995.  New  Jersey  had  initiated  a  crisis 
exemption  for  this  use.  (Margarita 
Collantes) 

27.  Ohio  Department  of  Agriculture 
for  the  use  of  cypermethrin  on  green 
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onions  to  control  thiips;  June  15, 1995, 
to  June  30. 1995.  (L4rry  Fried) 

28.  Oklahoma  Dej^artment  of 
Agriculture  fat  the  use  of  fomesafen  on 
snap  beans  to  contn)!  momingglory  and 
pigweed;  June  2, 19f  5,  to  September  10, 
1995.  (Lairy  Fried)  , 

29.  CXdahoma  Department  of 
Agriculture  for  the  use  of  carbofuran  on 
cotton  to  control  ap^ds:  June  29, 1995, 
to  October  15, 1995.  (David  Deegan) 

30.  Oklahoma  Department  of 
Agricuhiue  for  the  use  of  metolachlor 
on  spinach  to  control  weeds;  August  2, 
1995,  to  March  31, 1996.  (Margarita 
Collantes) 

31.  Or^on  Department  of  Agricultiue 
for  the  use  of  metolachlor  cm  grasses 
grown  k«  seed  to  control  weeds;  August 
31, 1995,  to  November  15, 1995.  (David 
Deegan) 

32.  Oregon  Departknent  of  Agriculture 
for  the  use  of  oxyfluorfiBn  on  grasses 
grown  for  seed  to  control  weeds;  August 
31, 1995,  to  January  15, 1996.  (David 
Deegan) 

33.  Oiegon  Deparlinent  of  Agriculture 
for  the  use  of  pronaihide  on  grasses 
grown  for  seed  to  control  weeds;  August 
31, 1995,  to  Janiiary  20, 1996.  (David 
Deegan) 

34.  Oregon  Departoent  of  Agriculture 
for  the  use  of  lactofeb  on  snap  beans  to 
control  weeds;  Apri}  28, 1995,  to  July 
31, 1995.  (Lany  Fridd) 

35.  Oregon  Departoent  of  Agriculture 
for  the  use  of  pirimitarb  on  al&l& 
grown  ka  seed  to  control  alfalfa  aphids, 
pea  aphids,  and  lygtts  bugs;  June  16, 
1995,  to  September  1. 1995.  (Larry 
Fried) 

36.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  fomesafen  on 
snap  beans  to  control  weeds;  June  30, 
1995,  to  August  15, 1995.  Peimsylvania 
had  initiated  a  crisii  exemption  for  this 
use.  (Larry  Fried) 

37.  Texas  Departn)ent  of  Agriculture 
for  the  use  of  carbof^iran  on  cotton  to 
control  aphids;  Juna  9, 1995,  to 
September  30, 1995.  (David  Deegan) 

38.  Texas  Departi^ent  of  Agrioilture 
for  the  use  of  metolqchlor  on  spinach  to 
control  weeds;  Augiist  2, 1995,  to 
Aiigust  15, 1996.  (K^ogarita  Collantes) 

39.  Virginia  Department  of 
Agriculture  and  Constimer  Services  for 
the  use  of  clranazone  on  snap  beans  to 
control  broadleaf  weeds;  August  9, 
1995,  to  September  10, 1995.  (David 
Deegan)  j 

40.  Virginia  Depattmmt  of 
Agriculture  and  CoQsiuner  Services  for 
the  use  of  clomazone  on  summer  squash 
to  control  broadleaf  weeds;  August  9, 
1995,  to  September  80, 1995.  (David 
Deegan) 

41.  Washington  Department  of 
Agriculture  for  the  Use  of  pirimicarb  on 


small  seeded  vegetable  seed  crops  to 
control  aphids;  Jime  30, 1995.  to 
September  15, 1995.  (Larry  Fried) 

42.  Washington  Depertment  of 
Agriculture  for  the  use  of  pirimicarb  on 
al&l&  grown  for  seed  to  control  alfalfa 
aphids,  pea  aphids,  and  lygus  bugs;  June 
16, 1995,  to  August  31, 1995.  (Lany 
Fried) 

43.  Wyoming  Department  of 
Agriculture  for  the  use  of  pirimicarb  on 
alfalfa  grown  for  seed  to  control  alfolfa 
aphids,  pea  aphids,  and  lygus  bugs;  June 
16, 1995,  to  August  31, 1995.  (Lany 
Fried) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Califnnia  Environmental 
Protection  Agency,  Department  of 
Pesticide  Regulation,  on  June  19, 1995, 
for  the  use  of  myclobutanil  on  tomatoes 
(fresh  and  processed)  to  control 
powdery  mildew.  The  State'requested  a 
specific  exemption  for  this  use,  which 
was  granted  by  EPA  on  Septendier  29, 
1995,  and  will  expire  on  Jime  16, 1996. 
(David  Deeg^) 

2.  Colorado  Department  of  Agriculture 
on  August  15, 1995,  for  the  use  of 
C3rpermethrin  on  green  onions  to  control 
thrips.  This  program  has  ended.  (Libby 
Pemberton) 

3.  Flwida  Department  of  Agriculture 
and  Consumer  Services  on  July  23, 
1995,  for  the  use  of  naled  on  utility 
poles,  tree  trunks,  and  other  inanimate 
objects  to  control  the  oriental  fruit  fly. 
Since  it  was  anticipated  that  this 
program  would  be  needed  for  mora  than 
15  days,  Florida  has  requested  a 
quarantine  exemption  to  continue  it. 
(Andrea  Beard) 

4.  Maryland  Department  of 
Agriculturo  on  July  31, 1995,  for  the  use 
of  clomazone  on  summer  squash  to 
control  broadleaf  weeds.  This  progrem 
has  ended.  (David  Deegan) 

5.  Michigan  Department  of 
Agriculture  on  August  17, 1995,  for  the 
use  of  fosLityl-al  on  blueberries  to 
control  altemaria  fruit  rot.  Since  it  was 
anticipated  that  this  program  would  be 
needewl  for  more  than  15  days,  Michigan 
has  requested  a  specific  exemption  to 
continue  it.  (Larry  Fried) 

6.  Minnesota  Department  of  ' 
Agriculture  on  June  16, 1995,  for  the  use 
of  clopyralid  on  canola  to  control 
Canada  thistle  and  perennial  sowthistle. 
This  program  has  ended.  (Lany  Fried) 

7.  Missouri  Department  of  Agriculture 
on  Jime  13, 1995,  for  the  use  of 
fomesafen  on  snap  beans  to  control  pig 
weed.  This  program  has  ended.  (Lany 
Fried) 

8.  Montana  Department  of  Agricultiire 
on  Jime  21, 1995,  for  the  use  of 
clopjrralid  on  canola  to  control  Canada 


thistle  and  perennial  sowthistle.  This 
program  has  ended.  (Larry  Fried) 

9.  New  Jersey  Department  of 
Agricultiue  on  March  23, 1995,  for  the 
use  of  metolachlor  on  spinach  to  control 
weeds.  This  program  has  ended. 
(Margarita  Collantes) 

10.  New  Kfexioo  Department  of 
Agriculture  on  September  2, 1995,  for 
the  use  of  triadimefon  on  peppers  to 
control  powdery  mildew.  This  program 
has  ended.  (Larry'Fried) 

11.  North  Carolina  Department  of 
Agriculture  on  September  1, 1995,  for 
the  use  of  tebufanozide  on  cotton  to 
control  the  beet  armyworms.  This 
program  has  ended.  (I^arry  Fried) 

12.  North  Dakota  Department  of 
Agriculture  on  August  1, 1995,  for  the 
use  of  bifonthrin  on  canola  to  control 
the  Bertha  armyworm.  This  program  has 
ended.  (Andrea  Beard) 

13.  North  Dakota  Department  of 
Agriculture  on  June  17, 1995,  for  the  use 
of  clopyralid  on  canola  to  control 
Canada  thistle  and  perennial  sowthistle. 
This  program  has  ended.  (Larry  Fried) 

14.  Oklahoma  Department  of 
Agriculture  on  September  1, 1995,  for 
the  use  of  tebulenozide  on  cotton  to 
control  beet  armyworms.  This  program 
has  ended.  (Larry  Fried) 

15.  Texas  Department  of  Agriciilture 
on  August  31, 1995,  for  the  use  of 
bifenthrin  on  grain  scnghum  grown  for 
seed  to  control  banks  grass  mites.  This 
program  has  ended.  (Aadrea  Beard) 

16.  Texas  Department  of  Agriculture 
on  June  2, 1995,  for  the  lise  of 
esfenvalerate  on  grain  sorghum  to 
control  sorghum  midge,  lliis  program 
has  ended.  (Libby  Pemberton) 

17.  Virginia  Department  of 
Agriculture  and  Consumer  Services  on 
August  28, 1995,  for  the  use  of 
bifnithrin  on  peanuts  to  control  two- 
spotted  spider  mites.  This  program  has 
ended.  (Andrea  Beard) 

18.  Wisconsin  Department  of 
Agriculture  on  July  21, 1995,  for  the  use 
of  bentazcm  on  peas  to  control  weeds. 
This  program  has  ended.  (Larry  Fried) 

19.  United  States  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  on  Jime  6, 1995,  for 
the  use  of  paraformaldehyde  in 
laboratory  facilities  to  control  exotic 
infectious  diseases.  The  need  for  this 
program  is  expected  to  last  imtil  June  6. 
1998.  (Larry  Fried) 

20.  Uniteid  States  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  chi  August  24, 1995, 
for  the  use  of  permethrin  on  horses  and 
cattle  to  ccmtrol  nonindigenous 
parasites.  The  need  for  this  program  is 
expected  to  last  until  August  24, 1998. 
(Larry  Fried) 
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21.  United  States  Department  of  the 
Army  on  August  4, 1995,  for  the  use  of 
parafoimaldehyde  to  decontaminate 
high-security  biocontaminent 
laboratories  of  microorganisms.  This 
program  has  ended.  (Larry  Fried) 

EjPA  has  granted  a  quarantine 
exemption  to  the  United  States 
Departmoit  of  Agrioiltiue  for  the  use  of 
paraformaldehyde  in  laboratories  to 
control  infectious  diseases;  September 
29, 1995,  to  June  5, 1998.  UDSA  had 
initiated  a  crisis  exemption  for  this  use. 
(Larry  Fried) 

EPA  has  denied  a  specific  exemption 
request  from  the  Oregon  Department  of 
A^culture  for  the  use  of  pendimethalin 
on  grasses  grown  for  seed.  Oregon 
requested  use  of  metolachlor  for  the 
same  spectrum  of  weeds,  and  due  to 
endangered  species  concerns  with 
pendimethalin,  the  Agency  denied  the 
exemption.  (David  Deegan) 

EPA  has  withdrawn  a  specific 
exemption  from  the  Connecticut 
Department  of  Environmental  Protection 
for  the  use  of  avermectin  on  pears  to 
control  pear  psylla.  Connecticut  had 
initiated  a  crisis  exemption  for  this  use. 
The  use  of  avermectin  ended  under  the 
crisis  exemption  on  September  30, 1995. 
(Larry  Fried) 

Authority:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Crisis  exemptions. 
Dated:  November  30, 1995. 

Stephen  L.  JohiiMni, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc.  95-30114  Filed  12-12-95;  8:45  am] 
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Pesticide  Toleranc*  Petitions;  Filings, 
Amendment,  and  a  Withdrawai 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  initial 
filings  and  an  amendment  and  a 
withdrawal  of  pesticide  petitions  (PP) 
and  food  and  feed  additive  petitions 
(FAP)  proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agricultural  commodities. 
AOORESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Gyrations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 


Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefierson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubhc 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  enoyption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  nmnber 
[PF-6361.  No  Confidential  Business 
Informaticm  (CBI)  should  be  submitted 
through  e-mail.  Electronic  coounents  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
dociunent. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  hi 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 


Product  Man- 

Office location/ 
telephone  nunrv 

Address 

ager 

berie-vnaii 

George 

Rm.  204,  CM 

1921 

LaRocca(PM 

#2.703-305- 

Jef- 

13). 

6100;  e-mail: 

fer- 

larocca. 

son 

geoege® 

Davis 

epamail.  epa. 

Hwy., 

gov.. 

Ar- 

Hng- 

Ion. 

- 

^ 

tA 

Product  Man- 
ager 

OffioA  location/ 
telephone  nurrv- 

Address 

ber/e-meil 

Connie  Welch 

Rm.227.CM 

Do. 

(PM  21). 

#2.  703-30f>- 
6226;  e-mail: 
welch.  Connie 
@  epamail. 
epa.gov.. 

PhiMip  Hutton 

5lh  Floor,  OS 

2800 

(PM90). 

#1 .  703-308- 

Jef- 

8260; e-mail: 

fer- 

hutton. phiHip 

son 

@epemail. 

Davis 

epa.gov.. 

Hwy.. 
Ar- 
ling- 
ton, 
VA 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  and  food/ 
feed  additive  petitions  as  follows 
proposing  the  amendment  of  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  various  agricultural 
commodities. 

Initial  FiUngi 

1.  PP  5F4509.  Lakeshore  Enterprises, 
P.O.  Box  238-P,  Benzonia.  MI  49616. 
has  submitted  the  petition  proposing 
that  40  CFR  part  180  be  amended  to 
establish  an  exemption  fiY>m  the 
requirement  of  a  tolerance  for  the 
biochemicals  meat  meal  and  red  pepper 
(capsicum)  in  or  on  agricultural, 
vegetable,  ornamental,  turf.  tree,  vine, 
and  other  terrestrial  crops.  (PM  90) 

2.  PP  5F4588.  Zeneca  Ag  Products. 
1800  Concord  Pike,  P.O.  Box  15458.  has 
submitted  the  petition  proposing  to 
amend  40  CFR  part  180  to  establish 
tolerances  for  lambda-cyhalothrin,  (S)- 
a7pha-cyano-3-phenoxybenzyl  [Z)-[1R,- 
3fl)-3-(2-chloro-3,3,3-trifluoroprop-l- 
enyl)-2,2- 

dimethylcyclopropanecarboxylate  and 
(i?)-a7p/ia-cyano-3-phenoxybenzyl  (Z)- 
(lS.3S)-3-(2-chloro-3.3,3-trifluoroprop- 
l-euyl)-2,2- 

dimethylcyclopropanecarboxylate,  and 
epimer  of  lambda-cyhalothria.  a  1:1 
mixture  of  (S)-aypha-cyano-3- 
phenoxybenzyl  (Z)-(lS.-3S)-3-(2-chloro- 
3 ,3 ,3-trifluoroprop- 1  -enyl)-2 ,2- 
dimethylcyclopropanecarboxylate  and 
(/?)-a7p/io-cyano-3-phenoxybenzyl  (Z)- 
(lfl,3i?)-3-(2-chloro-3,3,3-trifluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate.  in  or 
on  the  following  raw  agricultural 
commodities:  lettuce,  leaf  at  2.0  parts 
per  million  ({^m);  head  and  stem 
brassica  crop  subgroup  (broccoli; 
broccoU,  Chinese;  brussels  sprouts; 
cabbage;  cabbage,  Chinese  (napa); 
cabbage,  Chinese  mustard;  cauliflower; 
caval  broccolo;  and  kc^lrabi)  at  0.4 
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ppm;  al&Ut,  fiange  M  3.0  ppnu  ttid 
a&lk  hay  at  4.0ppi«.  (PM 13) 

3.  PP  SP4591.  cabs  Crop  Protection. 
Cibft^Geigy  Cocp..  P.a  Box  18300. 
Oeouboro.  NC  2741H300.  has 
submitted  the  petition  that  proposes 
that  40  CFR  180.434  he  amended  to 
establish  tolerances  6tr  the  fungicide 
propiconazole  (l-([2-()2.4- 
dichloropheDylH-pr^l-l  ,3-dioxalan- 
2-yl]methylMH-l,2.4Ktriazole)  and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  add  and  expressed  as 
parent  compound  eqttivalent  in  w  on 
the  raw  agricultural  commodities  berry 
crop  grouping  at  1.0  ppm,  carrots  at  0.2 
ppm,  green  onions  at  8.0  ppm,  and  dry 
bulb  onions  at  0.3  pp«i.  (PM  21) 

Amended  nUog 

4.  PP  4P4309.  EPA  gave  notice  in  the 
Federal  Rai^siar  of  My  13, 1994  (59  FR 
35719),  that  Miles,  Inc.,  8400  Hawthorn 
Rd.,  P.O.  Box  4913.  Kansas  Qty.  MO 
64120-0013,  had  siibi|iitted  the  petiticm 
proposing  that  40  CFK  180.436  be 
amended  by  establishing  a  tolerance  to 
permit  residues  of  the  insecticide 
cyfluthrin,  cyano(4-{ltioro-3- 
phenoxyphenyI)meth(yl-3-(2,2- 
dichloroethenyl)-2,2-dimethyl 
cyclopropane  cuboxtlate,  in  or  on 
sweet  com,  forage  at  54.0  ppm;  alfslfa, 
hay  at  10.0  ppm;  soybean,  forage  at  10.0 

Epm;  alfalfa,  forage  at  5.0  ppm;  soybean, 
ay  at  1.5  ppm;  sunflower,  forage  at  1.0 
ppm;  sweet  com  at  0JD5  ppm;  soybeans 
at  0.03ppm;  and  similower,  seed  at  0.02 
ppm.  The  company  has  submitted  an 
amended  petition  that  proposes 
decreasing  the  proposed  tolerances  on 
sweet  com  forage  from  54.0  ppm  to  30.0 
ppm;  increasing  tolerances  for  cattle  fat, 
goat  fat.  hog  fist,  hors^  fat,  and  sheep  fat 
from  0.05  ppm  to  5.0  [ppm;  establishing 
a  tolerance  of  15.0  ppjm  for  milkfat 
(representing  0.5  ppm  in  whole  milk); 
and  withdrawing  proposed  tolerances 
for  soybean,  forage,  soybean,  hay,  and 
soybeans.  (PM  13) 


Withdrawn  FiUng 

5.  FAP  4H5686.  EPA  gave  notice  in 
the  Federal  Register  6f  July  13. 1994  (59 
FR  35719).  that  Miles,  Inc..  8400 
Hawthorn  Rd..  P.O.  Box  4913,  Kansas 
Qty.  MO  6412O-0013,  had  submitted  the 
petition  proposing  that  40  CFR  186.1250 
be  amended  by  establishing  a  food/feed 
additive  regulation  to  permit  the 
residues  of  the  insecticide  cyfluthrin. 
cyano(4-flu(»t>-3- 
p^enoxyphenyl)metliyl-3-(2,2- 
dichloroethenyl)-2 ,2-diinethyl 
cyclopropane  carboi^late,  in  or  on 
sunfiowsr  hulls  at  2.$  ppm  and  soybean, 
hulls  at  0.1  ppm.  TlM  company  has 
withdrawn  the  petiti<m  without 


A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP- 
636]  (including  comments  and  data 
sidxnitted  electronically  as  described 
below).  A  public  versicm  of  this  reeord, 
inrliirfing  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  OfBce  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket#Bpainail.epa.gpv 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  wiU  place  the 
paper  copies  in  the  official  mlemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  dociunent. 

List  of  Subjects 

Environmental  protection. 
Agricultural  ccHnmodities,  Pesticides 
and  pests.  Feed  additives.  Food 
additives.  Reporting  and  recordkeeping 
requriements. 

Aulhoritr.  7  U.S.C  136a. 

Dated;  NovemiMr  13,  IMS. 

Stephen  L.  JohoMMi, 

Director,  Registiution  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  95-30373;  Filed  12-12-95;  8:45  am] 


prejudice  to  a  ftiture 


Uing.  ^^  13) 


[OPP-180982;  Fm.-4M6-1] 
EiiMrgency  ExMnpllons 
agency:  Environmental  Protection 


Agency  (EPA). 
ACTION:  Notice. 


EPA  has  pwoted  specific 
exemptions  for  the  control  of  various 
pests  to  the  28  States  as  listed  below. 
Crisis  exemptions  were  initiated  by  the 


Mississippi  and  Montana  Departments 
of  Agricuhuie.  Tlwse  exemptions, 
issued  during  the  months  (rf  May,  Jime, 
and  July  1995,  are  subject  to  application 
and  tindng  restrictions  and  reporting 
requirements  designed  to  protect  the 
environment  to  the  maximum  extent 
possible.  EPA  has  denied  11  specific 
exemption  requests.  Infuruiation  on 
these  restrictions  is  available  from  the 
contact  persons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effiactive  date. 
FOR  FURTHER  INFORMATION  CC^ACT:  See 
eech  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  nuil:  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  ntunber: 
6th  Floor,  CS  #1. 2800  Jefiierson  Davis 
Highway,  Arlington,  VA,  (703)-308- 
8417;  e-mail: 

group.ermusOepamail.epa.'gov. 
SUPPLEMBITARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Akbema  Department  of  Agriculture 
and  Industries  for  the  use  of 
tebufisnozide  on  cotton  to  control  beet 
armyworms;  July  18, 1995,  to  September 

30. 1995.  Alabama  had  initiated  a  crisis 
exemption  for  this  use.  (Margarita 
Collantes) 

2.  Arizona  Department  of  Agriculture 
for  the  use  of  imidacloprid  and 
bifenthrin  on  melons  to  control  the 
sweet  potato  whitefly;  Jime  9, 1995.  to 
June  9. 1996.  (David  Deegan) 

3.  Arlcansas  State  Plant  Board  for  the 
use  of  tebufenozide  on  cotton  to  control 
beet  armyworms;  July  18, 1995.  to 
September  30, 1995.  (Margarita 
Collantes) 

4.  California  Environmental 
Protection  Agency  for  the  use  of 
myclobutanil  on  strawberries  to  control 
powdery  mildew;  July  28. 1995,  to  July 

27. 1996.  (David  Deegan) 

5.  Florida  Department  of  Agriculture 
and  Consmner  Services  for  the  use  of 
malathion  on  atemoya  and  sugar  apples 
to  control  Annona  seed  borers;  July  12, 
1995,  to  July  12. 1996.  (Margarita 
Collantes) 

6.  Georgia  Department  of  Agriculture 
for  the  use  of  tebiifenozide  on  cotton  to 
control  beet  armyworms;  July  18, 1995. 
to  September  30. 1995.  (Margarita 
Collantes) 

7.  Idaho  Department  of  Agriculture  for 
the  use  of  propamocaib  hy<utxJil(Hide. 
dimethomorpn,  and  cymoxanil  on 
potatoes  to  contn^  late  Ui^t;  July  14. 
1905  to  SeptoBber  38,  IMS.  (UU)y 
Pemberton) 

8.  Louisiana  Department  of 
Agrieullwe  and  Forestry  for  tiie  use  ol 
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tebufenozide  on  cotton  to  control  beet 
armyworms;  July  18, 1995,  to  September 
30, 1995.  (Margarita  Collantes) 

9.  Michigan  Department  of 
Agriculture  Ux  the  use  of  triadimefon  on 
asparagus  to  ccmtrol  asparagus  rust;  June 
21. 1995.  to  November  1. 1995.  (David 
Deegan) 

10.  Michigan  Department  of 
Agriculture  for  the  use  of  chlorothalonil 
on  asparagus  to  control  purple  spot; 
June  21. 1995,  to  November  1, 1995. 
(David  Deegan) 

11.  Miimesota  Department  of 
Agriculture  for  the  use  of  triclopyr  on 
aquatic  sites  to  control  purple  loose 
strife;  July  26, 1995,  to  September  15, 
1995.  (Libby  Pemberton) 

12.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use 
of  tebufenozide  on  cotton  to  control  beet 
armyworms;  July  18, 1995,  to  September 
30, 1995.  Mississippi  had  initiated  a 
crisis  exemption  for  this  use.  (Margarita 
Collantes) 

13.  Montana  Department  of 
Agriculture  for  the  use  of  cyhalothrin  on 
small  grains  to  control  cutworms;  May 
17, 1995,  to  July  1, 1995.  (Margarita 
Collantes) 

14.  New  Jersey  Environmental 
Protection  Agency  for  the  use  of 
cymoxanil  on  tomatoes  to  control  late 
blight;  July  27. 1995.  to  April  1. 1996. 

A  notice  of  receipt  published  in  Federal 
Register  of  August  2, 1995  (60  FR 
39387).  The  situation  appears  to  be 
urgent;  nonroutine;  use  can  be 
toxicologically  supported  and  hazard  to 
nontarget  organisms  is  not  expected;  use 
is  not  expected  to  pose  a  threat  to 
sur&ce  and/or  groimd  water.  (Libby 
Pemberton) 

15.  New  Jersey  Environmental 
Protection  Agency  for  the  use  of 
propamocarb  hydrochloride  on 
tomatoes  to  control  late  blight;  July  27. 
1995.  to  April  1, 1996.  (Libby 
Pemberton) 

16.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  vinclozolin  on  snap  beans  to  control 
white  and  gray  mold;  Jime  1, 1995.  to 
Septendier  IS,  1995.  (Kerry  Leifer) 

17.  North  Dakota  Department  of 
Agriculture  for  the  use  of  se&oxydim  on 
buckwheat  to  control  volimteer  cereal 
grains;  July  18, 1995,  to  July  30, 1995. 
(David  Deegan) 

18.  Tennessee  Department  of 
Agriculture  for  the  use  of  tebufenozide 
on  cotton  to  control  beet  armyworms; 
July  18, 1995,  to  September  30, 1995. 
(Margarita  Collantes) 

19.  Texas  Department  of  Agriculture 
fcM'  the  use  of  carbofuran  on  cotton  to 
control  aphids;  June  9, 1995,  to 
September  Is,  1995.  (David  Deegan) 


20.  Washington  Department  of 
Agriculture  for  the  use  of  propamacarb 
hydrochloride,  cymoxanil,  and 
dimethomorph  on  potatoes  to  control 
late  blight;  July  7, 1995,  to  September 
30. 1995.  (Libby  Ponberton) 

21.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumor 
Protection  for  the  use  of  mancozeb  on 
ginseng  to  control  leaf  and  stem  blight; 
May  23, 1995,  to  August  31, 1995. 
(Margarita  Collantes) 

22.  Wyoming  Department  of 
Agricultiue  for  the  use  of  pirimicarb  on 
alfalfa  grown  for  seed  to  control  alfalfe 
aphids,  p>ea  aphids,  and  lygus  bugs;  June 
16,  1995,  to  August  31, 1995.  (Lairy 
Fried) 

The  following  States  listed  below 
were  granted  an  emergency  exemption 
for  the  use  of  propamocarb 
hydrochloride  on  potatoes  to  control 
late  blight;  June  23, 1995,  to  September 
30, 1995,  except  for  Florida  and  Oregon, 
whose  expiration  date  is  June  22, 1996, 
and  October  31, 1995,  respectively.  A 
notice  of  receipt  published  in  the 
Federal  Register  of  Jime  21. 1995  (60  FR 
32319).  The  exemption  was  granted  (Hi 
the  basis  that  the  situation  appears  to  be 
urgent  and  nonroutine.  Limited  supplies 
of  recentiy  authorized  products  indicate 
need  for  a  third  chemical.  The  use  can 
be  toxicologically  supported  and  is  not 
expected  to  result  in  hazard  to  nontarget 
organisms  and  should  not  pose  a  threat 
to  surface  and/or  ground  water. 

1.  Delaware  Department  of 
Agriculture. 

2.  Florida  Department  of 
Agriculture  and  Consumer  Services. 

3.  Georgia  Department  of 
Agriculture. 

4.  Maine  Department  of  Aoiculture. 

5.  Maryland  Department  of 
Agriculture. 

6.  Michigan  Department  of 
Agriculture. 

7.  Minnesota  Department  of 
Agriculture. 

8.  New  Jersey  Department  of 
Environmental  Protection. 

9.  New  York  Department  of 
Environment^  Conservation. 

10.  North  E)akota  Department  of 
Agricultiue. 

11.  (^lio  Department  of  Agriculture. 

12.  Oregon  Department  of^ 
Agricultvue. 

13.  Pennsylvania  Department  of 
Agriculture. 

14.  South  Dakota  Department  of 
Agriculture. 

15.  Virginia  Department  of 
Agriculture  and  Consiuner  Services. 

16.  Wisconsin  Department  of 
Agricultiue,  Trade,  and  Consumer 
Protection.  (Libby  Pemlierton) 

Crisis  exemptions  were  initiated  by 
the: 


1.  Mississippi  Department  of 
Agricultiure  and  Commerce  on  July  7, 
1995,  for  the  use  of  tebufenozide  on 
cotton  to  control  beet  armyworms.  This 
program  has  ended.  (Margarita 
Collantes) 

2.  Montana  Department  of  Agriculture 
on  July  15, 1995,  for  the  use  of 
bifenthrin  on  canola  to  control 
diamondback  moth  larvae.  This  program 
has  ended.  (Andrea  Beard) 

EPA  has  denied  a  specific  exemption 
request  from  the: 

1.  California  Department  of  Pesticide 
Regulations  for  the  use  of  fenpropathrin 
on  tomatoes  to  control  silverleaf  and 
greehouse  whitoflies.  (Margarita 
Collantes) 

2.  Montana  Department  of  Agriculture 
for  the  use  tralkoxydun  on  wheat  to 
control  weeds.  The  Agency  denied  the 
exemption  because  the  situation  is 
routine  and  not  urgent,  and  significant 
economic  loss  is  not  expected. 
(Margarita  Collantes) 

3.  Minnesota,  North  Dakota,  and 
South  Dakota  Departments  of 
Agriculture  for  the  use  of  propiconazole 
on  wheat  and  barley  to  control  fusarium 
head  blight.  The  request  was  denied 
because  residue  chemistry  indicated 
that  the  crops  would  contain 
carcinogenic  residue  in  processed 
commodities.  This  triggered  the 
"Delaney  Clause"  of  the  Federal  Food, 
Dmg  and  Cosmetic  Act  (FFDCA). 
(Margarita  Collantes) 

EPA  denied  the  following  specific 
exemption  requesta  for  use  of  Pirate  on 
cotton  to  control  beet  armyworms. 
Pirate  is  an  unregistered  chemical 
which  was  denied  due  to  risk  of 
unreasonable  adverse  effects  to 
nontarget  birds,  aquatic  organisms,  and 
the  environment.  In  addition,  a 
registered  alternative,  tebufenozide.  was 
granted  to  control  this  pest  on  the 
southeastern  cotton  belt  region. 

1.  Alabama  Department  of 
Agriculture  and  Industries. 

2.  Arkansas  State  Plant  Board. 

3.  Georgia  Department  of 
Agriculture. 

4.  Louisiana  IDepartment  of 
Agriculture  and  Forestry. 

5.  Mississippi  Department  of 
Agriculture  and  Ccnnmerce. 

6.  Teimessee  Department  of 
Agriculture.  (Margarita  Collantes) 

Authority:  7  U.S.C  136. 

ListofSebjects 

Environmental  protection,  Pesticides 
and  pest.  Crisis  exemptions. 
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Dated:  Novomber  6. 1995. 


Director,  Registration  dUvision.  Office  of 
Pesticide  Programs. 

(FR  Doc.  95-30112  Fiyd  12-12-95;  8:45  am] 


njjNO  oooti 


rropoMQ  AonNnwnravv  vOK 
Reoovtvy  AQrawiMiit  Under  Section 
122(h)(1)  of  Hie  Con^praheneive 
Envtfonwientel  Reeponse. 
Compenietlon  snd  LtabNity  Ac^ 
negardfcig  the  Hoolm  Chemleal/Ruceo 
PolynMi'  SHii  IHcksvlile,  NY 

AQBICY:  Environmajtal  Protectian 

Agency. 

ACTION:  Notice  of  proposed 

administrative  agreement  and 

opportunity  for  public  comment. 


t:  hi  accordance  with  Section 
122(i)  of  the  CcHnprsliensive 
Environmental  Respfnse, 
Compensation,  and  liiability  Act  of 
1980,  as  ammded  ("CERCLA"),  42 
U.S.C.  9622(i).  the  U,S.  Environmental 
Protection  Agency  ("EPA")  Region  n 
announces  a  proposed  administrative 
settlement  pursuant  to  Section  122(h)(1) 
of  CERCLA.  42  U.S.C.  9622(h)(1), 
relating  to  the  Hooker  Chemical/Ruco 
Polymer  Site  (the  "SIfLe"),  Hicksville, 
Nassau  County,  New  York.  This  Site  is 
on  the  National  Priorities  List 
established  punniant  to  Section  105(a) 
of  CERCLA.  This  notice  is  being 
published  to  inform  the  public  of  the 
proposed  settlement  end  of  the 
opportimity  to  comment. 

The  settiement,  memorialized  in  an 
Administrative  Cost  Recovery 
Agreement  ("Agreement"),  is  being 
entered  into  by  EPA  and  Occidental 
Chemical  Corporation  and  Ruco 
Polymo'  Corp<«etion|(the 
"RiMpondents").  Under  the  Agreement, 
the  Respondents  shall  pay  EPA  the  siun 
of  $124,665.00  in  furiher  reimbursement 
of  EPA's  response  cofts  incurred  and 
paid  with  respect  to  ijhe  Site  on  or  prior 
to  August  16. 1994.  I|i  resptmse  to  EPAs 
cost  recovery  demands.  Occidental 
Chemical  Corp.  had  previously 
reimbursed  EPA  for  9883,813.00  of  the 
Agency's  response  costs  at  the  Site. 
DATIS:  EPA  will  accept  written 
comments  relating  to  the  proposed 
settlement  on  or  before  January  12, 
1996. 

AOONCSSeS  ANO  FURTHER  MTOMMTION: 
Comments  should  re|erence  the  Hooker 
Chemical/Ruco  Polyiner  Site  and  EPA 
Index  No.  D-CERCLA-95-0216. 
Comments  and  any  r  iquests  for  further 


information,  including  requests  for  a 
copy  of  the  Agreemmt.  should  be  sent 
to:  Maria  E.  Wieder,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Super&md  Branch,  OfBce  of  Regional 
Coimsel,  U.S.  Environmental  Protection 
Agency,  290  Broadway,  17th  Floor,  New 
York.  New  Yoric,  10007-1866, 
Telephone:  (212)  637-3185. 

Dated:  November  14, 1995. 
lauuMM-FoK. 
Regional  Administrator. 
(FR  Doc  95-30104  Filed  12-12-45;  8:45  am) 


[FRL-S344-1] 

PropoMd  Adn)inMlfifflv#  Ssttienwnt 
Under  SMtlon  122(gM4)  of  the 
ComprehMwhM  Environmantai 
RasponM,  Compensation,  and  Liability 
Act,  natarding  tha  Hudaon  Coal  Tar 
Site,  Hudaon,  NY 

AQENCT:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
administrative  settlement  and 
opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  42  U.S.C 
§9622{i),  the  U.S.  Environmental 
Protection  Agency  ("EPA")  Region  n 
announces  a  proposed  administrative  de 
minimjs  settlement  pursuant  to  Section 
122(g)(4)  of  CERCLA.  relating  to  the 
Huds(Hi  Coal  Tar  Site  ("Site")  in 
Hudson,  New  York.  This  Site  is  not  on 
the  National  Priorities  List  established 
pursuant  to  Section  105(a)  of  CERCLA. 
This  notice  is  being  published  to  inform 
the  pubUc  of  the  proposed  settiement 
and  of  the  opportunity  to  comment. 

The  settiement,  memoriaUzed  in  an 
Adnunistrative  Order  on  Consent  (the 
"Order"),  is  being  entered  into  by  EPA 
and  Lockwood  Properties,  Inc. 
("Lockwood").  EPA  has  determined  that 
Lockwood,  the  owner  of  a  portion  of  the 
Site,  is  eligible  for  a  de  minimis 
settiement  pursuant  to  Section 
122(g)(1)(B)  of  CERCLA,  42  U.S.C. 
9622(h)(1)(B). 

Under  the  Order,  Lockwood  will 
provide  EPA  and  Niagara  Mohawk 
Power  Corp.,  a  potentially  responsible 
party  currentiy  undertaking  a  removal 
action  at  the  Site,  with  access  to  its 
property  in  coder  to  permit  the 
performance  of  response  actions  there. 
Lockwood  has  also  agreed,  among  other  ' 
things,  to  cooperate  with  EPA  and 
Niagara  Mohawk  in  their 
implementation  of  response  actions  at 


the  Site;  exercise  due  care  with  respect 
to  hazardous  substances  at  Lockwood's 
property;  and  provide  pwimeter  fencing 
to  secure  the  portion  of  the  Site  owned 
by  Lockwood.  Under  the  Order,  EPA,  in 
turn,  covenants  not  to  sue  Lockwood  ba 
any  dvii  liability  for  injunctive  relief  or 
reimbursement  of  response  costs  with 
regard  to  the  Site,  piusuant  to  Sections 
106  or  107(a)  of  CERCLA,  42  U.S.C. 
§§  9606. 9607(a),  subject  to  certain 
reservations  of  rights. 
DATES:  EPA  will  accept  written 
comments  relating  to  the  proposed 
settiement  on  or  before  January  12, 
1996. 

ADDRESSES  AND  FURTHER  INFORMATION: 
Comments  should  reference  the  Hudson 
Coal  Tar  Site  and  EPA  Index  No.  II-   . 
CERCLA-95-0212.  Comments  and 
requests  for  further  information, 
including  requests  for  a  copy  of  the 
Order,  should  be  sent  to:  Brian  E.  Carr, 
Assistant  Regional  Counsel,  New  York/ 
Caribbean  Superfund  Branch,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protecticm  Agency,  290  Broadway ^  17th 
Floor,  New  York,  NY  10007-1866, 
telephone:  (212)  637-3170. 

Dated  November  14, 1995. 
)eume  M.  Fax, 
Regional  Administrator. 
[FR  Doc.  95-30103  Filed  12-12-95;  8:45  am] 
MLUNQOOOC( 


[FRL-S343-I] 

Da  Minimis  Settlements  Under  Section 
122(g)  of  tha  Comprahanaiva 
Environmantai  Raaponaa, 
Companaatlon  and  Liability  Act  of  1960 
(CVtCLA),  aa  Amandad,  42  U^C. 
f  9e22(g).  Paarlaaa  industrial  Paint 
Coatinga  Site,  CHy  of  8L  Louis,  St 
Louis  County,  Miaaouri 

AQENCV:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  the  de  minimis 
settlements  under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  42 
U.S.C.  9622(g),  Peerless  Industrial  Paint 
Coatings  Site,  City  of  St.  Louis,  St.  Louis 
Coimty,  Missouri. 


r:  The  United  States 
Environmental  Protection  Agency  (EPA) 
has  entered  into  four  separate  de 
minimis  administrative  settiements  to 
resolve  claims  undw  the 
Comprehensive  Environmental 
Response,  Compensaticm  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  42 
U.S.C.  9622(g).  These  settiements  are 
intended  to  resolve  the  Uability  of 
Canam  Steel  Company,  St.  Lo\ii8  Steel 


Pnxhicts,  Henkel  Corporation,  and 
Peerless-Premier  Appliance  Company 
for  the  response  costs  incurred  and  to  be 
incurred  at  the  Peerless  Industrial  Paint 
Coatings  Site,  Qty  of  St.  Louis,  St.  Louis 
County,  Missouri. 
DATES:  Written  comments  must  be 
provided  on  or  before  January  12, 1996. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Regional 
Administrator,  United  States 
Environmental  Protection  Agency, 
Region  Vn,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101  and  should 
refer  to:  In  the  Metier  of  the  Peerless 
Industrial  Paint  Coatings  Superfund 
Site,  Qty  of  St.  Louis,  St.  Louis  County, 
Missouri,  EPA  Docket  Nos.  VII-94-F- 
0022,  Vn-94-F-0021,  VII-94-F-0027, 
and  VII-94-F-0023. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  L.  Roberts,  Assistant  Regional 
Coimsel,  United  States  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kuisas  Qty,  Kansas 
66101.  (913)  551-7559. 
SUPP(.EMENTARY  INFORMATKM:  The 
settling  parties  are  Canam  Steel 
Company,  Henkel  Corporation,  Peerless- 
Premier  Appliance  Company,  and  St. 
Louis  Steel  Products.  They  are  de 
minimis  generators  of  hazardous 
substances  found  at  the  Peerless 
Industrial  Paint  Coatings  Site,  which  is 
the  subject  Superfund  Site.  In  July  and 
August  1995,  Region  Vn  entered  into 
four  separate  de  minimis  administrative 
settiements  to  resolve  claims  under 
Section  122(g)  of  CERCLA.  42  U.S.C 
9622(g). 

The  Peerless  Industrial  Paint  Coatings 
Site  (the  Site)  is  located  in  St.  Louis  at 
1265  Lewis  Street,  St.  Louis,  Missouri, 
approximately  V*  mile  north  of 
downtown  St.  Louis  in  an  industrial 
section  of  the  dty.  The  de  minimis 
parties  were  corporations  that 
manu&ctuied  paints.  Hie  de  minimis 
parties  sold  paint  sludges,  paint  solids, 
and  paint  liquids  or  semi-liquids  to 
Peerless  Industrial  Paint  Coatings 
("Peerless"),  a  St.  Louis  corporation,  at 
very  low  prices.  The  de  minimis  parties 
either  admitted  that  they  were  disposing 
of  hazardous  substances  through  this 
arrangement,  admitted  that  there  was  no 
other  customer  besides  Peerless  for  such 
materials,  and/or  that  the  sales  price 
was  lower  than  the  costs  of  disposal  for 
hazardous  wastes  at  an  authorized 
permitted  facility.  Peerless  was  a 
manufacturer  of  paints  and  magazine 
coatings  that  purchased  large  qiiantities 
of  paint  materials  at  low  prices  and 
accumulated  more  materials  on-site 
than  could  be  used.  In  June  1993,  the 
EPA  began  a  removal  action  at  the  site. 
Approximately  3500  drums  of 


hazardous  substances  that  demonstreted 
the  characteristics  of  ignitability  were 
removed  from  the  facility  at  the  cost  of 
$1,089,062.71. 

The  settiements  have  been  approved 
by  the  U.S.  Department  of  Justice 
because  the  response  costs  in  this  matier 
exceed  $500,000.00.  The  EPA  estimates 
the  total  past  and  future  costs  will  be 
approximately  $1,206,089.71.  Pursuant 
.•to  the  Administrative  Orders  on 
Consent,  the  de  minimis  parties  are 
responsible  for  the  following  costs: 
Peerless-Premier  Appliance  Company 
has  an  attributable  share  of  1.20%  and 
is  responsible  for  $13,236.45  in  past 
costs  and  $1,193.24  in  fiituje  costs; 
Canam  Steel  Corporation  has  an 
attributable  share  of  1.29%  and  is 
responsible  for  $14,238.45  in  past  costs 
and  $1,283.55  in  future  costs;  St.  Louis 
Steel  I^Yxiucts  has  an  attributable  share 
of  1.665%  and  is  responsible  for 
$18,412.20  in  past  costs  and  $1,659.80 
in  fiitiire  costs;  and  Henkel  Corporation 
has  an  attributable  share  of  .30%  and  is 
responsible  for  $3,453.48  in  past  costs 
and  $311.32  in  future  costs.  The  EPA 
determined  these  amoimts  to  be  the  de 
minimis  parties;  fair  shares  of  liability 
based  on  the  amount  of  hazardous 
substances  found  at  the  Site  and 
contributed  by  each  of  the  settling 
parties.  These  settlements  include 
contribution  protection  from  fawsuits  by 
other  potentially  responsible  parties  as 
provided  for  vmder  Section  122(g)(5)  of 
CERCLA,  42  U.S.C.  9622(g)(5). 

The  de  minimis  settiements  provide 
that  the  EPA  covenants  not  to  sue  the  de 
minimis  parties  for  response  costs  at  the 
Site  or  for  injunctive  relief  pursuant  to 
Sections  106  and  107  of  CERCLA  and 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act  of  1980, 
as  amended  (RCRA),  42  U.S.C.  6973. 
The  settiements  contain  a  reopener 
clause  which  nullifies  the  covenant  not 
to  sue  if  any  infcnmation  becomes 
knowm  to  the  EPA  that  indicates  that  the 
parties  no  longer  meet  the  criteria  for  a 
de  minimis  settlement  set  forth  in 
Section  122(g)(1)(A)  of  CERCLA,  42 
U.S.C.  9622(g)(1)(A).  The  covenant  not 
to  sue  does  not  apply  to  the  following 
matters: 

(a)  Claims  based  on  a  failure  to 
exercise  due  care  vrith  respect  to 
hazardous  siibstances  at  the  Site; 

(b)  Qaims  based  on  a  failure  to  make 
the  payments  required  by  Section  IV, 
Paragraph  1  of  this  Consent  Order; 

(c)  Claims  based  on  the  exacerbation 
by  Respondent  of  the  release  or  threat  of 
release  of  hazardous  substances  from 
the  Site; 

(d)  Claims  based  on  the  introduction 
of  any  hazardous  substance,  pollutant, 
or  contaminant  by  any  person  at  the  Site 


after  the  efiiective  date  of  this  Consent 
Order; 

(e)  Criminal  liability;  or 

(f)  Liability  for  damages  or  injury  to, 
destruction  of,  or  loss  of  the  natural 
resources. 

The  de  minimis  settiements  will 
become  effective  upon  the  date  which 
the  EPA  issues  a  written  notice  to  the 
parties  that  the  statutory  public 
comment  period  has  closed  and  that 
comments  received,  if  any,  do  not 
require  modification  of  or  EPA 
withdrawal  from  the  settiemmts. 
Dennis  Granif, 
Regional  Administrator. 
[PR  Doc.  9S-30102  Filed  12-12-95;  8:45  am] 
HLUNQCOOC 


FEOEfUL  RESERVE  SYSTEM 

Conununity  Baniisttaras,  inc.,  at  ai.; 
Formationa  of,  Acquiaitions  t>y;  and 
Margars  of  Bank  Holding  Conn^Mniaa 

The  companies  Usted  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  tc  become  a  bank  holding 
com{>any  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
8, 1996. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Community  Bankshares.  Inc., 
Concord.  New  Hampshire  to  acquire  100 
percent  of  the  voting  shares  of 
Centerpoint  Bank,  Bedford,  New 
Hampshire. 
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B.  Fedand  Reaervto  Bank  of 
Ricluiioiid  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  Stone  Street  Bahcorp,  Inc., 
Mocksville.  North  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Mocksville  Savings  Bank,  Inc..  SSB, 
Mocksville,  North  Carolina. 


C  Federal  tiiaai  m  Bank  of  Atlanta 

(Zane  R.  KeUey,  Vict  President)  104 
Marietta  Street.  N.WL.  Atlanta.  Gecogia 
30303:  I 

1.  Central  and  Southern  Holding 
Company,  MilledgeVille,  Georgia:  to 
acquire  Laterim  Central  and  Southern 
Bank  of  Greensboro.  iGreensboro. 
Georgia. 

Applicant  proposes  for  its  existing 
bank  subsidiary.  Central  and  Southern 
Bank  of  Greensboro,  to  motge  with  and 
into  an  interim  thrift  subsicUary,  Interim 
Central  and  Souther^  Bank  of 
Greensboro,  pursviant  to  $  3(a)(4)  of  the 
Bank  Holding  Company  Act  Interim 
Central  and  Southern  Bank  of 
Greensboro  will  siuvive  the  merger  and 
operate  under  the  n^oae  Central  and 
Southern  Bank  of  North  Georgia. 

D.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street^  Chicago.  Illinois 
60690: 

1.  Associated  Banf-Corp,  Green  Bay, 
Wisconsin,  and  its  subsidiary. 
Associated  Banc-Shares,  Inc.  Madison, 
Wisconsin:  to  acquire  100  percent  of  the 
voting  shares  of  SBLiCapital  Bank 
Shares,  Inc..  Lodi.  msconsin.  and 
thereby  indirectly  adquire  State  Bank  of 
Lodi,  Lodi,  Wisconsii. 

In  connection  with  this  application. 
Associated  Banc-Shares,  Inc.,  Madison, 
Wisconsin,  also  has  applied  to  become 
a  bank  holding  company. 

E.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Delias.  Texas  75201- 
2272: 

1.  ABNA  Holdings^  Inc.,  Dallas,  Texas; 
to  become  a  bank  holding  company  by 
acquiring  97.6  percent  of  the  voting 
shares  of  American  9ank.  N.A.,  Dallas, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  7. 1^. 
Jouifir  I.  Jahoaon. 
Deputy  Secretary  ofthe^Board. 
(FR  Doc.  95-30341  Filqd  12-12-95;  8:45  am] 
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nrit  Community  BancaharM,  Inc.,  at 
al.;  NoHca  of  AppUcationa  to  Engaga 
da  novo  in  Pormiaaibla  NonlMnldng 
Aetivitiaa 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C   «; 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  stibsidiary,  in  a  nonbanldng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuflhout  the  United  States. 

EaoQ  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  woidd 
not  stiffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  29. 1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yori^e,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  Community  Bancshares.  Inc., 
Knob  Noster,  Missouri;  to  engage  de 
novo  through  its  subsidiary.  First 
Mortgage  Co.,  Knob  Noster,  Missouri,  in 
the  sale  of  credit-related  life  and 
accident  and  health  insurance,  pursuant 
to  §  225.25(b)(8)(i)  of  die  Board's 
Regulation  Y. 

Comments  on  this  application  must 
be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  December  26, 
1995. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Adam  Financial  Corporation, 
Bryan.  Texas:  to  engage  ae  novo  in 
making  and  servicing  loans,  pursuant  to 
§  225.25(b)(1),  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted 
throughout  the  state  of  Texas. 

Boaid  of  Governors  of  the  Federal  Reserve 
System,  December  7, 1995. 
Jennifcr  J.  Johnaan, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-30342  Filed  12-12-95;  8:45  am] 
MJJNQ  OODC  ttie-ei-f 


GENERAL  SEfWICES 
ADMMISTRATION 

Ctwnga  in  Solicilation  Procadurea 
Undartha  Small  Buainaaa 
CompatMvanaaa  Oamonatratlon 
Progfam 

agency:  Office  of  Acquisition  PoUcy, 

GSA. 

action:  Notice. 

SUMMARY:  Title  VII  of  the  "Business 
Opportxmity  Development  Reform  Act 
of  1988"  (Public  Law  100-656) 
established  the  Small  Business 
Competitiveness  Demonstration 
Program  and  designated  nine  (9) 
agencies,  including  GSA,  to  conduct  the 
program  over  a  four  (4)  year  period  from 
January  1, 1989  to  December  31, 1992. 
The  Small  Busiaess  Opportunity 
Enhancement  Act  of  1992  (Public  Law 
102-366)  extended  the  demonstration 
program  tmtil  September  1996  and 
made  certain  changes  in  the  procedures 
for  operation  of  the  demonstration 
program.  The  law  designated  four  (4) 
industry  groups  for  testing  whether  die 
competitive  capabilities  of  the  specified 
industry  groups  will  enable  them  to 
successfully  compete  on  an  unrestricted 
basis.  The  four  (4)  industry  groups  are: 
construction  (except  dredging); 
architectural  and  engineering  (A&E) 
services  (including  stuveying  and 
mapping);  refuse  systems  and  related 
services  (limited  to  trash/garbage 
collection);  and  non-nuclear  ship  repair. 
Under  the  program,  when  a 
participating  agency  misses  its  small . 
business  participation  goal,  restricted 
competition  is  reinstituted  only  for 
those  contracting  activities  that  failed  to 
attain  the  goal.  "Ilie  small  business  goal 
is  40  percent  of  the  total  contract  dollars 
awaraed.for  construction,  trash/garbage 
collection  services,  and  non-nuclear 
ship  repair  and  35  percent  of  the  total 


contract  dollars  awarded  for  architect- 
mgineer  services.  This  notice 
announces  modffications  to  GSA's 
solicitation  practices  under  the 
demonstration  program  based  on  a 
review  of  the  agency's  performance 
during  the  period  firom  October  1, 1994 
to  September  30, 1995.  Modificati<ms  to 
solicitation  practices  are  outlined  in  the 
Supplementary  Information  section 
below  and  apply  to  solicitations  issued 
on  or  after  January  1, 1996. 
EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Tom  Wisnowski,  Office  of  GSA 
Acquisition  Policy,  (202)  501-1224. 

SUPPI.BiENTARY  INFORMATION: 
Procurements  of  construction  or  trash/ 
garbage  collection  with  an  estimated 
value  of  $25,000  or  less  will  be  reserved 
for  emerging  small  business  concerns  in 
accordance  with  the  procedures 
outlined  in  the  interim  policy  directive 
issued  by  the  Office  of  Federal 
Procurement  Policy  (58  FR  13513, 
March  11, 1993). 

Procurements  of  construction  or 
trash/garbage  collection  with  an 
estimated  value  that  exceeds  $25,000  by 
GSA  contracting  activities  will  be  made 
in  accordance  with  the  following 
procediues: 

Construction  Services  in  Groupe  15, 16, 
and  17 

Procurements  for  all  construction 
services  (except  solicitations  issued  by 
GSA  contracting  activities  in  Regions  3, 
4, 5. 6, 8,  9,  and  10  in  SIC  Group  15, 
shall  be  conducted  on  an  unrestricted 
basis. 

Procurements  for  construction ' 
services  in  SIC  Group  15  issued  by  GSA 
contracting  activities  in  Regions  3,  4,  5, 
6, 8,  9,  and  10  shall  be  set  aside  for 
small  business  when  there  is  a 
reasonable  expectation  of  obtaining 
competition  bom  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
pnxnirements  will  be  conducted  on  an 
unrestricted  basis. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virgiaia, 
Maryland  (except  Montgomery  and 
Prince  Georges  counties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 
counties  of  Arlington,  Fairfax,  Loudoun, 
and  Prince  William). 

Region  4  encompasses  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 
North  Carolina,  South  Carolina, 
Mississippi,  and  Tennessee. 

Region  5  encompasses  the  states  of 
Illinois,  Indiana,  Ohio,  Michigan, 
Minnesota,  and  Wisconsin. 

Region  6  encompasses  the  states  of 
Iowa,  Kansas,  Missouri  and  Nebraska. 


Region  8  encompasses  the  states  of  . 
Colorado,  Mcmtana,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming. 

Region  9  encompasses  the  states  of 
Arizona,  California,  Hawaii,  and 
Nevada. 

Region  10  encompasses  the  states  of 
Alaska,  Idaho,  Oregon,  and  Washington. 

Trash/Garbage  Collectimi  Services  in 
PSCS20S 

Procurements  for  trash/garbage 
collection  services  in  PSC  S205  will  be 
conducted  on  an  unrestricted  basis. 

Arciutect-Engineer  Services  (All  PSC 
Codes  Under  the  Demonstration 
Program) 

Proctuements  for  all  architect- 
engineer  services  (except  procurements 
issued  by  contracting  activities  in  GSA 
Regions  2, 3, 4,  5, 9,  and  the  National 
Capital  Region)  shall  be  conducted  on 
an  unrestricted  basis. 

Procurements  for  architect-engineer 
services  issued  by  contracting  activities 
in  Regions  2,  3,  4,  5, 9,  and  the  National 
Capital  Region  shall  be  set  aside  for 
small  business  when  there  is  a 
reasonable  expectation  of  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
procurements  may  be  conducted  on  an 
unrestricted  basis. 

Region  2  encompasses  the  states  of 
New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland  (except  Montgomery  and 
Prince  Georges  counties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 
counties  of  Arlington,  Fairfax.  Loudoim, 
and  Prince  William). 

Region  4  encompasses  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 
North  Carolina,  South  Carolina, 
Mississippi,  and  Tennessee. 

Region  5  encompasses  the  states  of 
Illinois,  Indiana,  Ohio,  Michigan, 
Minnesota,  and  Wisconsin. 

Region  9  encompasses  the  states  of 
Arizona,  California,  Hawaii,  and 
Nevada. 

The  National  Capital  Region 
encompasses  the  liistrict  of  Columbia, 
Montgomery  and  Prince  Georges 
counties  in  Maryland,  and  the  dty  of 
Alexandria  and  the  counties  of 
Arlington.  Fairfax,  Loudoun,  and  Prince 
William  in  Virginia 

Non-Nuclear  Ship  Repair 

GSA  does  not  procme  non-nuclear 
ship  repairs. 


Dated:  December  4, 1995. 
IdaM.Ustad. 

Associate  Administrator  for  Acquisition 
Policy. 

[FR  Doc.  95-30392  Filed  12-12-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offica  of  tha  Sacratary 

Qanarai  Notica  and  Dalaoatlon  of 
Aultiorlty  To  Raviaw  Daciaiona  laauad 
t»y  Adminlatrathm  Lam  Judgaa  in 
Cartain  Medicare  Ciaima;  Solicilation 
of  Commanta  on  Existing  Procadurea 
for  Tbaaa  Appeals 

SUMMARY:  The  publication  of  this  notice 
and  delegation  of  authority  is  to  advise 
the  public  that  the  Department  of  Health 
and  Human  Services'  Departmental 
Appeals  Board  has  been  given 
jurisdiction  to  review  the  decisions  of 
Administrative  Law  Judges  with  respect 
to  entitlement  to  coverage  and  claims 
for  benefits  vmder  Medicare  Part  A, 
Hospital  Insurance,  and  Medicare  Part 
B,  Supplementary  Medical  Insurance.  It 
also  gives  notice  of  mailing  and  e-mail 
addresses  to  provide  opportimities  for 
interested  parties  to  make  suggestions 
for  improvements  in  the  current  appeals 
procedures  for  these  cases. 
EFFECTIVE  DATE:  October  1,  1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Glide  B.  Morrisson  (202)  690-7043. 
(telephone)  (202)  690-5863  (FAX). 

Since  the  inception  of  the  Medicare 
program.  Administrative  Law  Judges 
(ALIs)  from  the  Social  Seciuity 
Administration  (SSA)  have  decided 
requests  for  ALJ  hearings  filed  by  or  on 
behalf  of  Medicare  beneficiaries 
concerning  requests  for  payment  under 
Part  A  of  Medicare.  In  section  9341  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1986,  Pub.  L.  99-509,  Congress 
extended  similar  administrative  review 
rights  concerning  requests  for  payment 
imder  Medicare  Fart  B  for  services 
furnished  on  or  after  January  1, 1987.  As 
a  result,  SSA's  ALJs  now  conduct 
hearings  concerning  Medicare  claims 
brought  under  both  Parts  A  and  B. 
Beneficiaries  and  other  parties 
dissatisfied  with  an  ALJ  decision  on 
either  Part  A  or  Part  B  claim  may 
request  that  SSA's  Appeals  Coimcil 
review  the  ALJ's  decision.  The  Appeals 
Coimcil  also  reviews  ALJ  hearing 
decisions  concerning  an  individual's 
entitlement  to  hospital  insurance  (Part 
A)  and  supplementary  medical 
insurance  (Part  B). 

On  August  15, 1994,  the  Social 
Security  Independence  and  Program 
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Improvements  Act  of  1994.  Pub.  L.  103- 
296,  was  enacted,  establishing  SSA  as 
an  independent  agency.  As  a  result,  the 
Secretary  of  Heahhiand  Human  Services 
has  decided  to  delegate  to  the  Chair  of 
the  Departmental  Appeals  Board  the 
authority  to  review  ALJ  decisions 
conconing  claims  lor  payment  under 
Medicare  Part  A  an|l  B  as  well  as  AL) 
decisions  concemi|g  entitlement  to 
Medicare  coverage.  The  delegation  will 
be  effective  Octodber  1, 1995.  All 
Medicare  cases  pending  before  SSA's 
Appeals  Council  oit  September  30. 
1995,  will  thereafter  be  the 
responsibility  of  the  Departmental 
Appeals  Board  (DXB).  Request  fior  ALJ 
hearings  on  claims  for  payment  imder 
Parts  A  and  B  and  requests  fc»'  ALJ 
hearings  on  entitlei|ient  to  Medicare 
coverage  will  cont^ue  to  be  decided  by 
the  ALJs  in  SSA's  Office  of  Hearings  and 
Appeals. 

Until  the  procedures  are  modified,  the 
DAB  wdll  conduct  its  review  of  AL) 
decisions  under  the  existing  regulations 
govemi^  appeals  of  Part  A  and  B 
claims.  Therefore,  in  condiicting  its 
review,  the  DAB  whI  use  the  procedures 
provided  in  the'  foUmving  authorities,  as 
applicable:  20  CFR  Part  404,  Subparts  ] 
and  R.  42  CFR  Part  jl05.  Subparts  G  and 
H.  42  CFR  Part  473;  Subpart  B 
(concerning  review  of  decisions  on  Part 
A  and  B  determinations  made  by  peer 
review  organizations)  and  regulations  in 
42  CFR  part  417  goteming  review  of 
decisions  conoerniag  Part  A  and  B 
claims  submitted  by  enrollees  of  health 
maintenance  organitEations,  competitive 
health  plans  and  health  care 
prepayment  plans.  For  the  cases  covered 
by  this  delegation,  erhere  ever  the  term 
"Appeals  Council"  ^s  used,  the  term 
"Departmental  Appisals  Board"  should 
be  inserted. 

The  DAB,  in  cooperation  with  the 
Ifealth  Care  Financing  Administration, 
will  review  current  procedures  for 
appropriate  changet  and  improvements. 
Interested  parties  may  send  comments 
and  suggestions  to  tfae  DAB  at  the 
following  address:  Departmental 
Appeals  Board,  Department  of  Health  & 
H\mian  Services,  200  Independence 
Avenue,  S.W.,  Room  637D,  Wa^ington, 
DC  20201,  or  at  the  following  e-mail 
address:  gimitto8pahb.ssw.dhhs.gov. 

On  October  13.  If93, 1  delegated  to 
the  Departmental  Appeals  Boud  my 
authority  to  make  ^lal  decisions  on 
review  of,  or  to  decline  to  review, 
decisions  of  Administrative  Law  judges 
involving,  inter  alia,  provider 
participatiOB  and  termination  under 
section  1866(bM2)  of  the  Social  Security 
Act  and  the  other  authraities 
enumerated  in  that  delegatica.  See  58 
Fed.  Rag.  58171  (Oqtober  29. 1993).  The 


delegation  to  the  Departmental  Appeals 
Board  dated  October  13. 1993. 
superseded  all  previous  delegations  of 
authority  to  review  decisions  by 
Administrative  Law  Judges  on  the 
referenced  authorities,  except  that  the 
delegaticm  provided  that  the  Social 
Security  Administration,  Office  of 
Hearings  and  Appeals.  Appeals  Council 
continued  to  halve  the  autlrarity  to 
review,  or  to  decline  to  review, 
decisions  in  cases  pending  before  it. 
There  are  still  five  of  those  cases 
pending;  they  are  assigned  to  the  same 
specialized  personnel  who  are 
transferring  to  DAB  to  process  the  other 
Medicare  appeals  being  delegated  in 
this  notice.  Thus,  notice  is  hereby  given 
that  any  case  pending  before  SSA's 
AppeaLs  Council  on  September  30, 1995 
that  concerns  the  authorities  referenced 
in  the  October  13, 1993  delegation  will 
be  transferred  to  the  Departmental 
Appeals  Board  effective  October  1, 
1995. 

Delegation  of  Antbority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Chair  of  the 
Departmental  Appeals  Board  my 
authority  to  make  final  decisions  on 
review  of,  or  to  decline  to  review, 
decisions  of  Administrative  Law  Judges 
of  the  Office  of  Hearings  and  Appeals  of 
the  Social  Security  Administration 
involving  Title  XVm,  Parts  A  and  B  of 
the  Social  Seciuity  Act,  as  provided 
below: 

1.  The  authority  to  make  final 
decisions  on  review  of,  or  to  decline  to 
review,  decisions  of  Administrative  Law 
Judges  involving  determinations  made 
under  section  1869  of  the  Social 
Security  Act  concerning  whether  an 
individual  is  entitled  to  benefits  under 
Pari  A  or  Part  B,  and  concerning  claims 
for  benefits  under  Parts  A  or  B. 

2.  The  authority  to  make  final 
decisions  on  review  of,  or  to  decline  to 
review,  decisions  of  Administrative  Law 
Judges  involving  determinations  made 
under  section  1876(c)(5)  of  the  Social 
Security  Act,  which  afiiect  an 
individual's  right  to  receive  items  and 
services,  without  additional  cost,  from  a 
health  maintenance  organization. 

3.  The  authority  to  make  final 
decisions  on  review  of,  or  to  decline  to 
review,  decisions  of  Administrative  law 
Judges  involving  determinations  made 
imder  section  1155  of  the  Social 
Security  Act. 

I  have  also  delegated  to  the  Chair  of 
the  Departmental  Appeals  Board  the 
authority  to  make  final  decisions  on 
review  of,  or  to  decline  to  review, 
decisions  of  Administrative  Law  Judges 
of  the  Office  of  Hearings  and  Appeals  of 
the  Social  Security  Administration 


involving,  intw  alia,  provider 
participation  and  termination  under 
section  1866(b)(2)  of  the  Social  Security 
Act  and  the  other  authorities 
enumerated  in  that  delegation  for  any 
cases  pending  before  SSA's  Appeals 
Council  on  September  30, 1995  that 
concern  the  authorities  referenced  in  my 
October  13. 1993  delegation.  See  58  Fed. 
Reg.  58171  (October  29. 1993). 

These  delegations  include,  but  are  not 
limited  to.  the  authority  to  administer 
oaths  and  aCBrmations.  to  subpooia 
witnesses  and  documents,  to  examine 
witnesses,  to  exclude  or  receive  and 
give  appropriate  weight  to  materials  and 
testimony  ofiiared  as  evidence,  and  to 
make  findings  of  feet  and  conclusions  of 
law.  These  delegations,  which 
supersede  all  previous  delegations  of 
authority  to  make  final  decisions  on 
review  of,  or  to  decline  to  review, 
decisions  by  Administrative  Law  Judges 
on  the  above-referenced  authorities,  are 
effective  October  1, 1995.  Accordingly, 
all  cases  decided  pursuant  to  the  abmve- 
referenced  authorities  that  are  pending 
with  the  Appeals  Coimcil  of  the  Office 
of  Hearing  and  Appeals,  Social  Security 
Administration  on  September  30, 1995, 
will  thereafter  be  the  responsibility  of 
the  Chair  of  the  Departmental  Appeals 
Board. 

Dated:  October  24. 1995. 
Doana  E.  Shalala, 

Secretary. 

(PR  Doc.  95-30282  Filed  12-12-95;  8:45  am] 


Food  and  Drug  Administration 

[Docket  NaMN-0363| 

Medical  Devloea;  Review  of  Compuier* 
Aided  DIagnoatIc  Soflwara  Devlcea; 
Notice  of  PuMIe  Worfcahop 

AQENCV:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  armoundng  a 
public  workshop  to  discuss  the 
appropriate  approach  to  the  review  of 
premarket  submissions  for  computer^ 
aided  diagnostic  (CADx)  medical 
devices.  Because  there  is  increasing 
interest  in  and  development  of  CADx 
medical  devices,  the  agency  is  holding 
this  workshop  to  obtain  public 
conunents  and  suggestions  that  may 
help  FDA  develop  device  description 
and  assessment  methodologies  for 
reviewer  guidance  for  premarket 
submissions  for  these  CADx  medical 
devices. 


DATES:  The  workshop  will  be  held  on 
January  26, 1996.  from  9  a.m.  to  4:30 
p.m.  Participants  and  other  persons  who 
want  to  be  hofird  must  be  present  by  9 
a  jn.  Submit  written  notices  of 
participation  on  att  before  January  15, 
1996. 

ADDRESSES:  The  workshop  will  be  hrid 
at  the  Paridawn  Bldg.,  conference 'room 
D,  5600  Fishers  Lane,  Rockville,  MD. 
Written  comments,  identified  with  the 
dodcet  number  foimd  in  brackets  in  the 
heading  of  this  document,  regarding 
reviewer  guidance  for  CADx  devices 
may  be  submitted  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  E^ug  Administration,  12420 
Paridawn  Dr..  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FUR1TCR  INFORMATION  CONTACT: 
Mary  P.  Anderson,  Center  for  Devices 
and  Radiological  Health  (HFZ-142), 
12720  Twinbrook  Pkwy.,  Rockville,  MD 
20852, 301-443-5020  ext  40.  FAX  301- 
443-9101. 

Contact  Mary  Anderson  (address 
above)  for  a  registration  form  for  the 
wori^op.  There  is  no  registration  fee 
but  advance  registration  is  required. 
Interested  persons  are  encouraged  to 
register  early  because  space  is  limited. 
Persons  with  disabilities  who  reqiiire 
special  assistance  to  attend  or 
participate  in  the  workshop  can  be 
accommodated  if  advance  noti^cation  is 
provided.  If  you  have  a  disabil^y  that 
afiiscts  your  attendance  at,  or 
participation  in,  this  meeting,  pi 
contact  Mary  Anderson  (address  and 
telephone  number  above),  in  lyriting 
and  identify  your  needs.  The  i 
availability  of  appropriate 
accommodations  cannot  beaisured 
unless  prior  written  notification  is 
provided. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  anticipates  receiving  increasing 
numbere  of  premarket  submissions  for 
CADx  medical  devices.  Some  of  these 
devices  are  accessories  that  analyze  data 
produced  by  diagnostic  medical 
devices,  such  as  digital  radiography 
systems,  and  highlight  possible  findings 
which  assist  the  device  user  in 
interpreting  such  data.  An  example  of 
such  a  device  is  an  automated  Pap 
smear  reader.  In  order  to  develop 
reviewer  guidance  for  appropriate 
device  description  and  assessment 
methodologies  in  premarket 
submissions  for  thsse  devices.  FDA  has 
established  a  computer-aided  diagnostic 
device  working  group.  This  working 
group  is  in  the  process  of  evaluating  the 
agency's  approadi  to  review  of 


premarket  submissions  for  these 
medical  devices. 

n.  Purpose  and  Tentative  Agenda  of  the 
Workshop 

The  purpose  of  the  public  workshop 
is  to  obtain  suggestions  that  will  help 
FDA  develop  reviewer  guidance  for 
device  description  and  assessment 
methodologies  in  premarket 
submissions  for  CADx  medical  devices. 

Presiding  over  the  workshop  will  be: 
David  G.  Brown,  Chief  Scientist,  and 
Mary  P.  Anderson,  Chief  of  the  Medical 
Imaging  and  Computer  Applications 
Branch,  Division  of  Electronics  and 
Computer  Systems,  Office  of  Science 
and  Technology,  Center  for  Devices  and 
Radiological  Health,  FDA.  They  will  be 
assisted  by  other  FDA  officials. 

FDA  will  open  the  workshop  with  a 
simunary  of  the  present  status  of  FDA 
review  of  these  devices.  This 
presentation  will  provide  information 
on  the  impetus,  objectives,  and  scope  of 
the  FDA's  activities  in  this  area. 
Following  FDA's  presentation,  a  specific 
period  of  time  will  be  provided  for 
participants  to  make  presentations. 
Interested  persons  who  wish  to 
participate  in  the  public  workshop  may, 
on  or  before  January  15, 1996,  submit  a 
written  notice  of  participation  to  the 
Dockets  Management  Branch  (address 
above)  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document,  including 
name,  address,  telephone  number, 
business  affiliation,  a  brief  smnmary  of 
the  presentation,  and  an  estimate  of  the 
amount  of  the  time  required  for 
comments. 

FDA  requests  that  individuals  or 
groups  having  similar  interests 
consolidate  their  comments  and  present 
them  through  a  single  representative. 
FDA  may  require  joint  presentations  by 
persons  with  common  interests.  A 
schedule  of  the  allotted  times  will  be 
available  at  the  workshop.  Each 
participant  will  be  notified  before  the 
workshop  of  the  approximate  time  of 
their  presentation.  The  schedule  will  be 
placed  on  file  in  the  Dockets 
Management  Branch  under  the  docket 
mmiber  foimd  in  brackets  in  the 
heading  of  this  docimient.  The 
workshop  will  also  include  an 
opportunity  for  interested  persons  who 
did  not  submit  a  notice  of  participation 
to  make  brief  statements  or  comments, 
if  time  permits.  The  workshop  will  then 
proceed  to  a  panel  discussion  of  specific 
issues  to  be  considered  in  develt^ing 
FDA's  approach  to  the  review  of 
premaiket  submissions  for  CADx 
medical  devices.  The  workshop  is 
informal,  rad  the  rules  of  evidanoa  wiU 


not  apply.  No  participant  may  interrupt 
the  presentation  of  another  participant. 

Dated:  November  28. 1995. 

D.  B.  Buriiogten, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[PR  Doc.  95-30333  Filed  12-12-95;  8:45  ami 

saxMO  COM  4ii»-ei-F 

Heallh  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  for  PubUc 
Comment  and  Recommendatlona 

agency:  Health  Care  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 
1.  Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired. 
Title  of  Information  Collection:  Request 
for  Medicare  Payment-Ambulance. 
fonn  No.:  HCFA-1491. 
Use:  This  form  is  completed  on  an 
"occasional"  basis  by  beneficiaries  and/ 
or  ambulance  services.  It  is  also 
submitted  to  a  Medicare  carrier  to 
request  payment  for  ambulance  services. 
Frequency:  On  occasion. 
Affected  Public:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions. 
Number  of  Respondents:  8.513,300. 
Total  Annual  Hours  Requested: 
1,418,883. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperworic^cfa.gov,  or  call 
the  RaporU  Clearaiux  Office  on  (410) 
786-1326.  Written  comments  and 
reooBUBsndatioBs  for  the  propoaed 

oaUsdieM  steuld  be  aent 
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within  30  days  of  this  notice  directly  to 
the  C^IB  Desk  Officer  designated  at  the 
following  addles*:  OMB  Hiunan 
Resources  and  Hbusing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building.  Room  10235. 
Washington.  D.C;  20503. 

Dttsd- DeconberS.  IMS. 
KatUMB  B.  Lanoft 

Dinctor,  hfonagmmfit  Manning  and  Analytis 
Staff,  Office  ofPmaadi(Uand  Human     * 
ReKurces,  Health  CanFinancing 
AdminiMtration. 
IFR  Doc  95-30393  Filed  12-12-95;  8:45  am) 


Publie  kifonnal^n  Cdtoctfon 
ftoquifMiMnts  S^bmHIid  for  Public 
CoiwiMfit  MM  R^coiniiMnQitlons 

AOBICY:  Health  Oire  Financing 
Administration,  QHS. 

In  compliance  Vdth  the  requirement 
of  sectiiHi  3506(cX2MA)  of  the 
Paperworic  Reduation  Act  of  1995,  the 
HMlth  Can  Finaacing  Administration 
(HCFA),  Department  of  Health  and 
Himian  Services,  has  sulnnitted  to  the 
Office  of  Manageinent  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  bufden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions:  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  miaitnize  the  information 
collection  burden. 
1.  Type  of  Request:  Revision  of  a 
currently  approved  collection. 
Title  oflnformatHm  Collection:  Annual 
Report  oa  Home  4nd  Ck>mmunity-Ba8ed 
Waivers. 

Form  No.:  HCFA4372.  HCFA-372(S). 
Use:  States  with  an  approved  waiver 
under  section  1915©  of  the  Social 
Security  Act  are  required  to  sulnnit  the 
HCFA-372  or  HCFA-372(S)  annually  in 
order  for  HCFA  to:  (1)  verify  that  State 
assurances  regarding  waiver  cost 
neutrality  are  met.  and  (2)  determine  the 
waiver's  impact  on  the  type,  amount, 
and  cost  of  services  provided  under  the 
State  plan  and  health  and  welfare  of 
recipients. 

Frequency:  Annually. 
Affected  Public:  State,  local,  or  tribal 

Jovemment. 
lumber  of  Respohdents:  49. 
Total  Annual  Hours:  18,000. 


To  request  copies  of  the  proposed 
paperworic  collection  refinanced  above, 
E-mail  your  request,  including  youj' 
address,  to  Paperworktticfia.gov,  or  call 
the  Reports  Clearance  Office  aa  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
informatiaa  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human  ^ 

Resources  and  Housing  Brandi, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235, 
Washington.  D.C.  20503. 

Dated:  December  4, 1995. 
Kathleen  B.  Lamn, 

Director,  Management  Planning  and  Analysis 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

[FR  Doc.  95-30290  Filed  12-12-95;  8:45  am) 

■LUNQ  CODE  im  n  r 


Haalth  Raaoureaa  and  Sarvicaa 
Administration 

Raquaat  for  Nominationa  to  ttM 
National  Advlaory  Conimltlaa  on  Rural 
Haaltti;  Extanaion  of  Cioaing  Data 

AOCNCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Extension  of  Closing  Date. 

SUMMARY:  The  Health  Resources  and 
Services  Administrati(m  is  requesting 
nominations  to  fill  five  vacancies  on  the 
Secretary's  National  Advisory 
Committee  on  Rural  Health.  The  closing 
date  is  extended  to  February  2, 1996.  AU 
other  aspects  of  the  November  7, 1995 
Federal  Register  Notice  (60  FR  62254) 
remain  the  same. 

AOOflESaes:  Nominations  and  curricula 
vitae  of  nominees  should  be  sent  to 
Dena  S.  Piiskin.  SC.D.,  Executive 
Secretary  to  the  National  Advisory 
Committee  on  Rural  Health,  Room  9-05, 
5600  Fishers  Lane,  Rockville,  MD 
20857. 

Dated:  December  7, 1995. 
Giro  V.  Swaaya, 

Administrator. 

IFR  Doc.  95-30338  Filed  12-12-95;  8:45  ttn] 

Ba.UNQ  CODE  41«0-1S-r 


Funding  Noica  for  Grant  Progranfia 
Fundad  Under  Ti«a  Vm  Of  llM  PuMic 
Haalth  Sarvica  Act  for  Fiacal  Yaar 
19M;  Netloa  «f  Exlanalon  of 
AppHeadon  Oua  Data 

This  notice  extends  the  application 
due  date  fiw  fiscal  year  (FY)  1996  grant 
program  for  Nursing  Education 
Opportunities  for  Individuals  from 


Disadvantaged  Backgrounds  (section 
827).  The  application  due  date  is 
extmded  to  January  12, 1996.  All 
applications  must  be  receiyed  in  the 
Parklavm  Building  by  close  of  business 
on  January  12, 1996.  This  change  is 
necessary  because  of  difficulties 
experienced  with  electronically 
accessing  the  program  mateiiaJs  and 
unexpected  delays  in  mailing.  All  other 
aspects  of  the  Octobor  20,*1995  Federal 
Register  Notice  (60  FR  54243)  remain 
the  same. 

Dated:  December  7, 1995. 
Cite  V.  Sumaya, 
Administrator. 

(FR  Doa  95-30337  Filed  12-12-95;  8:45  am] 
I  COOl  4ies-lS-«l 


Publie  HaaWi  Sarvioa 

Natfonal  inatftutaa  of  Haaith;  Profwaad 
OataCollaction  Avaiiabia  for  Public 
Conunant 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Action  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institutes  of  Health  (NIH). 
National  Cancer  Institute  (NCQ  wiU 
publish  periodic  simmiaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  project,  call  Ruth  A. 
Kleinerman.  M.P.H..  Epidemiologist,  at 
(301)496-6600. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propcwed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
btirden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Ruth  A. 
Kleinerman,  M.P.H.,  National  Cancer 
Institute.  EPN  408,  6130  Executive 
Boulevard,  Rockville,  MD  20892-7364. 
Written  comments  should  be  received 
by  [Federal  Register  insert  the  date  60 
days  following  the  date  of  publication]. 

Proposed  Project:  Cancer  Risk  in  X- 
ray  Technologists:  Second  Survey  for 
Incidence — ^renewal — ^A  cohort  study 
will  be  conducted  to  quantify  the  risk  of 
radiaticm-induced  cancer  among 
135.000  registered  x-ray  technologists. 
X-ray  technologists  will  be  asked  to 
respond  to  a  mail  questionnaire  which 
collects  inficHmation  about  incident 
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cancers  and  risk  factors  for  those 
cancers  to  evaluate  cancer  risk  - 
associated  with  occupational  exposure 
to  low-level  ionizing  radiation,  taking 


into  account  potentially  confounding 
factors.  The  information  will  be  used  by 
the  National  Cancer  Institute  to 
determine  cancer  specific  radiation  risk 


estimates.  Physicians  will  be  contacted 
to  verify  self-reports  of  cancer  by  x-ray 
technologists.  Burden  estimates  are  as 
follows: 


X-ray  TechnologistB 


No.  of  respond- 
ents 


14,000 
500 


No.  of  responses 
per  respondent 


Avg.  burdan/re- 
sponse  (hours) 


.33 
.17 


Dated:  December  5, 1995. 
Pldl^  D.  Amoniao, 
Sa  Executive  Officer. 

[FR  Doc.  95-30305  Filed  12-12-95;  8:45  am] 
■aUNO  OOOE  414S-»1-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-96-462-1410-00-P:  AA-70147  and 
AA-70153] 

Aiaaka  Natlva  Ciaima  Salaction;  Notfca 
for  Publication 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(8)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C  1601. 1613(h)(8),  will  be  issued 
to  Calista  Corporation  for  approximately 
34.046  acres.  The  lands  involved  are  in 
the  vicinities  of  Goodnews,  Alaska,  and 
Crooked  Qeek.  Alaska. 

A  notice  of  the  decision  will  be 
publi^ed  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Tundra 
Drums.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  *13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  January  12, 1996  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Te^^  R«  nassett. 

Chief,  Branch  of  Gulf  Rim  Adjudication. 
(FR  Doc.  95-30288  Filed  12-12-95;  8:45  am) 
■LUNQ  COOK  4Sia-4A-P 


[AK-a62-141(M)0-P:  F-14M6-B.  F-14«4e- 
C,  F-14946-0  F-14946-A2,  F-14«46-B2] 

Aiaaka  Natlva  Ciaima  Saiaetion;  Notica 
for  Pubileation 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971. 43 
U.S.C.  1601. 1613(a),  will  be  issued  to 
Teller  Native  Corporation  for 
approximately  26.801.05  acres.  The 
lands  involved  are  in  the  vicinity  of 
Teller.  Alaska,  within: 

Kaled  Rhrer  Meridiaa,  Alaska 

Ts.  3  and  4  S.,  Ra.  35  W. 
Ts.  3, 4,  and  5  S.,  Rs.  36  W. 
Ts.  4  and  5  $.,  Rs.  37  W. 
Ts.  4  and  5  S.,  Rs.  38  W. 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Nome 
Nugget.  Copies  of  the  decisions  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  January  12, 1996  to  file 
an  appecd.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

CarolyB  A.  Bailey, 

Land  Law  Examiner,  Branch  of  Gulf  Rim 
Adjudication. 

(FR  Doc.  95-30388  Filed  12-12-95;  8:45  am] 
anjJNQ  COK  4ai»4A-r 


[NV-020-Oe-1990-01] 

Winnamucca  Diatrtct,  NM;  Santa  Fa 
Pacific  Gold  Corp.  Lone  Tree  Mine 
Expanaton  Project 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  given  that  the 
Winnemucca  District  of  the  Bureau  of 
Land  Management  (BLM)  has  prepared, 
by  third  party  contractor,  a  Draft 
Environmental  Impact  Statement  on 
Santa  Fe  Pacific  Gold  Corporation's 
Lone  Tree  Mine  Expansion  Project.  This 
docmnent  is  available  for  public  review 
for  a  45  day  period. 

DATES  AND  ADDRESSES:  Written 
comments  on  the  Draft  Environmental 
Impact  Statement  must  be  postmarked 
by  February  16, 1996. 

Public  meetings  to  receive  oral  and 
written  comments  have  been  scheduled 
for  the  dates  and  places  listed  below. 
All  meetings  will  begin  at  7:00  p.m. 
each  evening. 

*  January  9, 1996— at  the  West  Hall, 
Winnemucca  Convention  Center, 
Winnemucca,  Nevada. 

*  January  10, 1996 — Airport  Plaza 
Hotel,  1981  Terminal  Way,  Reno, 
Nevada. 

*  A  copy  of  the  Draft  Environmental 
Impact  Statement  can  be  obtained  from: 
Bureau  of  Land  Management, 
Winnemucca  District  Office,  ATTN: 
Gerald  Moritz,  Project  Manager,  705  E. 
4th  Street,  Winnemucca,  Nevada  89445. 

*  The  Draft  Environmental  Impact 
Statement  is  available  for  inspection  at 
the  following  additional  locations: 
Bureau  of  Land  Management,  Nevada 
State  Office,  850  Harvard  Way,  Reno, 
Nevada  89520;  Humboldt  County 
Library,  Winnemucca,  Nevada;  Lander 
County  Library,  Battle  Mountain, 
Nevada;  and  the  University  of  Nevada 
Library  in  Reno. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Moritz,  Project  Manger  at  the 
above  Winnemucca  District  Address  or 
telephone  (702)  623-1500. 
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SUPPiEMBfTARY  MFCMHATICM:  The  Dtaft 
Environmental  Impact  Statement 
analyzes  the  potential  environmental 
impacts  that  could  result  from  the 
expansion  of  the  current  gold  mining 
opentioDS  at  the  L«ne  Tree  Mine. 
Alternatives  analy:^  include  the 
Proposed  Action  and  No  Action.  The 
Lone  Tree  Expansion  would  consist  of 
expansion  of  the  existing  pit,  ore 
processing  facilities,  and  overbiuden 
disposal  areas  from  private  land  onto 
public  lands. 

Datad:  Novmnbor  3p,  1995. 
Ann  }.  MarsHi. 
StatB  Dinctar,  Nevodb. 
PH  Doc.  95-30394  FOad  12-12-95;  8:45  am] 
I  COM  4Sf  S-HC-M 


(CA-O0»-1 190-001 


PubHe  Vltortishop*  for  ttw  NorltMm  A 
EMiHn  Colorado  0«Mrt  Coordinated 


r:  Notice  ii  hereby  given,  in 
accordance  with  Public  Laws  92-463 
and  94-579.  that  a  series  of  multi- 
agency  meetings  h^ve  been  scheduled  to 
update  the  public  pn  the  status  of  the 
Northern  and  Eastern  Colorado  Desert 
Gxirdinated  Management  Plan.  The 
agencies  urge  intesested  individuals  and 
organizatlmis  to  attend  these  workshops 
to  review  progress  and  offer  specific 
suggestions  on  the  preparation  of  the 
diran  plan.  The  following  public 
wo^ahops  are  schisduled: 
Monday,  January  9,  7-10  p.m.,  BLM 
Riverside  District  Office,  6221  Box 
Springs  Boulevard,  Riverside,  CA 
Tuesday,  January  9,  7-10  p.m.,  Hobday 
Inn,  2640  Lakewood  Boulevard,  Long 
Beach.  CA 
Wednesday,  Janudry  10,  7-10  p.m., 
Joshua  Tree  National  Park,  Park 
Headquarters,  54485  Joshua  Tree 
National  Park,  Twentynine  Palms,  CA 
Thursday.  January  11,  7-10  p.m.,  BLM 
Palm  Springs  Resource  Area,  630500 
Garnet  Avenue,  Palm  Springs,  CA 
Tuesday,  January  !16,  7-10  p.m..  BLM 
Needles  Resource  Area  Office,  101  W. 
Spike's  Road,  Needles,  CA 
Wednesday,  Janusry  17,  7-10  p.m., 
Blythe  Qty  Coqndl  Chambers,  220 
North  Spring  S^eet.  Blythe,  CA 
Thursday,  January  18,  7-10  p.m.. 
Imperial  Irriga^on  District,  1285 
Broadway,  El  Centre,  CA 
Monday,  January  22,  7-10  p.m.,  U.S. 
Forest  Service,  Cleveland  National 
Forest,  10875  Rancho  Bernardo  Road, 
Smte  200,  Ranqho  Bernardo,  CA 


AOOmONAL  INFORMATION:  The  purpose  of 
the  mertings  includes:  updating  the 
public  on  the  status  of  the  Plan, 
including  the  scope  and  summarized 
issues  that  will  guide  decision  making; 
invite  public  inspection  of  some  of  the 
information  collected  on  resources  and 
uses  that  will  be  used  in  analyzing 
values  and  conflicts  and  in  making 
decisions  focusing  on  wildlife  habitats 
and  the  vehicle  routes  of  travel 
inventories:  gathering  public  comment 
about  the  plan's  direction  and  process  to 
date,  the  information  that  has  been 
gathered:  and  advising  the  public  about 
how  to  review  and  study  the 
information  gathered  and  obtain  copies 
of  some  of  the  data  to  be  better  prepared 
to  review  and  comment  on  the  draft 
plan  when  it  is  issued. 

The  Bureau  of  Land  Management  is 
the  lead  agency  and  cooperating 
agencies  are:  National  Pari(  Service,  Fish 
and  Wildlife  Service,  National 
Biological  Service,  Marine  Corps  Air 
Station,  Yuma;  and  the  California 
Department  of  Fish  and  Game. 
FOR  FURTHER  MFORMATION  AND  MEETtM 
confirmation:  Contact  the  Bureau  of 
Land  Managemoit,  Califmnia  Desert 
District,  External  AOoirs  Office,  6221 
Box  Springs  Boulevard.  Riverside. 
California  92507;  (909)  697-5215. 

Dated:  November  29, 1995. 
Jo  Simpson, 

Acting.  District  Manager. 
(PR  Doc  95-30423  Filed  12-12-95;  8:45  am] 
■UJNQ  COM  4310-M-M 


UMI 


[OR-068-1430-01;  QP6-0033:  OR-44130^ 
OR-48183^W/4 

Conveyance  of  Public  Lands;  Order 
Providing  for  Opening  of  Lands; 
Oregon  and  Washington 

AQENCY:  B\ueau  of  Land  Management. 

Interior. 

action;  Notice. 

SUMMARY:  This  action  informs  the  public 
of  the  conveyance  of  3,310  acres  of 
public  lands  in  Oregon,  and  1,846.04 
acres  of  public  lands  in  Washington,  out 
of  Federal  ownership.  This  action  will 
also  open  1,280  acres  of  reconveyed 
lands  to  surface  entry.  The  640  acres  in 
Oregon  are  already  open  to  mining  and 
mineral  leasing  and  die  mineral  estate 
in  the  640  acres  in  Washington  is  not  in 
Federal  ownership. 
EFFECTIVE  DATE:  January  18, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 
Linda  Sullivan,  BLM  Oregon/ 


Washington  State  Office.  P.O.  Box  2965, 
Portland,  Or^on  97208,  503-952-6171. 
SUPPLBMBITRY  INFORMATION:  Under  the 
authority  of  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1716,  patents  have  been 
issued  transferring  3,310  acres  in 
Harney  Coimty,  Oregon,  and  1,846.04 
acres  in  Grant  County.  Washington, 
from  Federal  to  private  ownerdbip. 

In  the  exchange,  the  following 
described  lands  has  been  reconveyed  to 
the  United  States: 

Willamette  Meridian 

T.  5  N.,  R.  18  E., 

Sec.  27. 

The  aiea  described  contains  640  acres  in 
Klickitat  County,  Washington. 

Willamette  Meridian 

T.  32  S..  R.  32  %  E., 

Sec.  15,  WV4SWV4,  SEV«SWVi,  and 
SWV4SEVi; 

Sec  21,  NViNEV4; 

Sec  22,  NV^  and  EV!tSEV4. 

The  area  described  contains  640  acres  in 
Harney  County,  Oregon. 

At  8:30  a.m.,  on  January  18. 1996,  the 
lands  will  be  opened  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
vaud  existing  applications  received  at  or 
prior  to  8:30  a.m.,  on  January  18, 1996, 
%vill  be  considered  as  simultaneoxisly 
filed  at  that  time.  Those  received 
thereafter  will  be  considered  in  the 
order  of  filing. 

Dated:  December  1, 1995. 
Robert  D.  DeViney,  Jr.. 

Chief,  Branch  ofBealty  and  Records  Services. 
IFR  Doc  95-30287  Filed  12-12-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wlkfllfa  Sarvica 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Draft  Policy  for  Conserving  Species 
Listed  or  Proposed  fOr  Listing  Under 
the  Endangered  Species  Act  While 
Providing  and  Enhancing  Recreational 
FIsharias  Opportunities;  Request  for 
PulMIc  Comment 

AGENCIES:  Fish  and  Wildlife  Service, 
Interior,  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 


ACTION:  Notice  of  policy;  Request  for 
public  comments. 

summary:  The  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 
Service  (Services)  propose  to  issue  a 
policy  that  will  address  the 
conservation  needs  of  species  listed,  or 
proposed  to  be  listed,  under  the 
En(kngefed  Species  Act  of  1973,  as 
amended  (ESA)  ^lile  providing  for  the 
continuation  and  enhancement  of 
recreational  fisheries.  This  proposed 
policy  identifies  measures  the  Services 
will  take  to  ensure  consistency  in  the 
administraticm  of  the  Endangered 
Species  Act  of  1973,  as  amended 
between  and  within  the  two  agencies, 
promote  collaboration  with  other 
Federal,  State,  and  Tribal  fisheries 
managers,  and  improve  and  increase 
efforts  to  inform  nonfederal  entities  of 
the  requirements  of  the  ESA  while 
enhancing  recreational  fisheries.  This 
policy  meets  the  requirements  set  forth 
in  Section  4  of  Executive  Order  12962, 
Recreational  Fisheries. 
DATES:  Comments  on  this  proposed  draft 
policy  must  be  received  on  or  before 
February  12, 1996  in  order  to  be 
considered  in  the  final  decision  on  this 
proposed  policy. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Chief,  Division  of  Endangered 
Species,  U.S.  Fish  and  Wildlife  Service, 
4401  North  Fairfax  Drive,  Room  452, 
Arlington,  Virginia  22203  (telephone 
703/358-2171),  or  the  Chief, 
Endangered  Species  Division,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  Maryland 
20910  (telephtme  301/713-1401). 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  in  Room  452, 4401  North  Fairfax 
Drive,  Arlington,  Virginia  22203  (703/ 
358-2171). 

FOR  FURTHER  INFORMATION  CONTACT: 
E.  La  Verne  Smith,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service  (703/358-2171).  or 
Russell  Bellmer,  Chief,  Endangered 
Species  Division,  National  Marine 
Fisheries  Service  (301/713-1401)  at  the 
respective  addresses. 

SUPPLEMENTARY  INFORMATION: 

Background 

Hie  ESA  specifically  charges  the 
Secretaries  of  the  Interior  and 
Commierce  with  the  responsibility  to 
identify,  protect,  manage,  and  recover 
species  of  plants  and  animals  in  danger 
of  extinction.  The  ESA  also  specifically 
identifies  the  protection  and 
conservation  of  ecosystems  upon  which 


federally  listed  species  depend  as 
among  die  Iwislation's  purposes  (16 
U.S.C.  1531(1). 

In  addition  to  the  ESA,  many  Federal 
laws  recognize  the  importance  of 
aquatic  resoiuces  (e.g.,  Fish  and 
Wildlife  Act  of  1956.  Fish  and  Wildlife 
Coordination  Act,  Anadramous  Fish 
Conservaticm  Act,  Federal  Water  Project 
Recreation  Act,  Federal  Aid  in  Sport 
Fish  Restoraticm  Act,  National  Wildlife 
Refuge  System  Administration  Act  of 
1966,  Magnuson  Fishery  Conservation 
and  Management  Act,  Marine 
Sanctuaries  Act,  Coastal  2Lone 
Management  Act,  National  Recreation 
Act  of  1962,  National  Environmental 
PoUcy  Act).  These  laws  outline  the  roles 
of  several  Federal  agencies  to  protect, 
restore,  and  conserve  aquatic  resources, 
and  to  provide  for  and  enhance  fisheries 
and  other  recreational  iises;  some  apply 
only  to  activities  undertaken,  permitted, 
licensed,  or  funded  by  a  Federal  agency. 

Most  of  North  America's  aquatic 
environments  and  biological 
communities  have  been  significantly 
altered  by  human  impacts.  Degraded 
habitats  have  reduced  the  capacity  of 
aquatic  ecosystems  to  support  former 
diversity  and  abimdance  of  native  fish 
and  other  freshwater  species.  Degraded 
and  altered  habitets  are  among  the  most 
commonly  cited  caiises  of  population 
extirpation  and  decline  among  federally 
protected  endangered  and  threatened 
aquatic  species.  Likewise,  losses  of 
suitable  aquatic  habitats  have  resulted 
in  significant  declines  among  many 
native  sport  and  non-game  species  of 
fish  and  other  aquatic  organisms. 

As  of  November  1, 1995,  within  the 
United  States,  105  species  of  fish  and  57 
species  of  clams/mussels  are  on  the 
Federal  threatened  or  endangered 
species  list  (50  CFR  17.11  &  17.12). 
Approximately  36  percent  of  the  fishes, 
64  percent  of  the  crayfishes,  and  69 
percent  of  the  freshwater  mussels  in  the 
United  States  are  considered  imperiled 
or  extinct  (Data  from  the  National 
Network  of  Natural  Heritage  Programs 
and  Conservation  Data  Centers  and  The 
Nature  Conservancy,  Eastern  Regional 
Office,  Boston,  Massachusetts). 

The  Services  recognize  that  fishery 
resources  and  aquatic  ecosystems  are 
integral  components  of  our  heritage  and 
play  an  important  role  in  the  Nation's 
social,  cultural,  and  economic  well- 
being.  Aimually,  approximately  50 
million  anglers  spend  $24  billion 
directly  on  tackle,  equipment,  food  and 
lodging,  and  other  fishing-related 
expenses.  The  total  economic  output 
(wholesale,  retail,  manufacturing,  and 
supply  of  goods  and  services) 
stimulated  by  angler  spending  exceeded 
$69  billion  in  1991.  Those  expenditures 


generated  over  $2.1  bilUon  in  Federal 
tax  revenues,  and  provided  employment 
for  approximately  1.3  million  people 
nationwide. 

Historically,  resource  managers  did 
not  fully  understand  the  effects  of  some 
management  actions  on  ecosystems. 
Habitat  alteration  and  degradation, 
heavy  fishing  pressure,  and  introduction 
of  non-native  species  often  resulted  in 
imexpected  negative  impacts  to  other 
ecosystems  components.  As  today's 
managers  realize  more  fully  the  impacts 
of  their  actions,  they  also  realize  that 
they  must  be  more  cautious  in  what 
activities  they  prescribe  in  natiual 
ecosystems.  The  benefits  gained  by 
some  actions  may  be  paid  for  with 
losses  to  non-target  species  or  habitats. 
This  has  led  to  potential  conflicts 
between  efforts  to  conserve  native 
species  and  their  communities,  and 
obligations  to  maintain  and  enhance 
recreational  fishing  opportunities.  These 
issues  have  been  of  particular  concern 
where  the  Services'  responsibilities  for 
both  recreational  fisheries  and  recovery 
of  federally  protected  species  are 
perceived  to  be  opposed  or  mutually 
exclusive. 

The  present  altered  condition  of  many 
aquatic  ecosystems  limits  their  ability  to 
support  fish  and  other  aquatic 
organisms.  Successful  future 
management  of  the  Nation's  aquatic 
resources  must  become  more  focused  on 
an  ecosystem  approach  to  management 
that  recognizes  multiple  uses  of  aquatic 
systems.  Management  of  biological 
resoiut»s  must  be  based  on  a  sound 
scientific  understanding  of  species'  Ufe 
histories,  habitat  requirements,  and 
ecosystem  processes.  Resource 
managers  and  administrators  must 
recognize  the  intrinsic,  aesthetic, 
recreational,  and  economic  importance 
of  these  same  resources  and  assess  their 
ability  to  meet  the  needs  and  desires  of 
a  variety  of  interests.  Successful  future 
management  of  aquatic  resources 
requires  substantive  cooperative 
partnerships  and  a  willingness  to 
resolve  differences  among  the  Services 
and  other  Federal  agencies.  States, 
Native  American  governments,  and 
private  stakeholders.  Such  cooperation 
and  problem  solving  must  be  based  on 
a  framework  of  mutually  recognized 
concerns  and  common  goals  developed 
by  all  the  stakeholders  in  a  given  area. 

On  June  7, 1995,  President  Clinton 
issued  Executive  Order  12962. 
Recreational  Fisheries.  That  order 
requires  Federal  agencies,  to  the  extent 
permitted  by  law  and  where  practical, 
and  in  cooperation  with  States  and 
Tribes,  to  improve  the  quantity, 
function,  sustainable  productivity,  and 
distribution  of  U.S.  aquatic  resources  for 
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increased  racreaticiial  fishing 
opportunities.  Am4>ng  other  actions,  the 
oraer  lequirss  all  I^eral  agrades  to 
aggressively  work  to  promote 
compatibility  and  reduce  conilict 
betunien  administration  of  the  ESA  and 
recreatiaiial  fishfl 


lieribs. 


PoUcy 

The  Services  recognize  the  primary 
responsilrility  of  S<ate  and  Native 
American  governments  for  the 
protection  and  maaagement  of  fish, 
wildlife,  and  plant  resources  within 
their  jurisdictions.  The  Services'  policy 
is  to  worii  closely  With  the  States  and 
other  stakeholders  to  minimiae  and 
resolve  omflicts  between 
implementati(m  of  the  ESA  and 
activities  to  enhance  recreational 
fisheries.  This  will  be  aoccHnplidwd 
through  cooperative  partnerships  with 
other  Fednal  agencies.  State  and  local 
govermnwats.  Native  American 
governments,  recraational  fisheries 
interests,  conservation  organizations, 
industry,  and  other  interested 
recreaticHaal  fisheries  stakeholders. 
Activities  to  be  undertaken  by  the 
Services  with  respect  to  implementation 
of  the  ESA  include  the  following  gennal 
areas: 

1.  The  Services  Will  increase  efibrts  to 
wori(  with  all  stakeholders  in  a  given 
area  to  develop  matually  imderstood 
and  accepted  goals  and  objectives 
Afnnng  the  involved  Federal  agencies. 
States,  Native  American  governments, 
and  affscted  rscreational  fisheries 
interests  Car  the  conservation  of  listed 
species  by: 

A.  Ensuring  con^ency  in  ESA 
implementation  between  and  within  the 
Services; 

B.  Promoting  cooperative  interaction 
with  other  Federal  agencies.  States, 
Native  American  governments,  and 
recreational  fisheries  stakeholdOTS  at 
appropriate  organizational  levels  in 
implementing  the  ESA; 

C.  Promoting  coUabcnration  and 
information  shariitg  among  other 
Federal  agencies,  States,  Native 
American  governments,  and  recreational 
fisheries  stakeholders; 

D.  Coordinating;  with  all  afiiscted 
partners  throughout  the  decision- 
making processes  on  federally  listed 
species  issues  that  may  aSact 
recreational  fisheries;  and 

E.  Improving  and  increasing  efforts  to 
inform  non-Feder^  entities  of  the 
requirements  of  the  ESA  with  particular 
reference  to  Sections  4,  7,  9,  and  10. 

2.  Tlie  Services  will  encourage 
participation  of  other  Federal  agencies. 
States,  Native  American  governments, 
and  affected  recreational  fisheries 
stakeholders  in  developing. 


implementing,  and  reviewing  actions 
identified  in  approved  recovery  plans 
for  listed  species  by: 

A.  Involving  other  Federal  agmdes. 
States,  Native  American  governments, 
recreational  fisheries  stakeholders  in 
recovery  planning  and  implementation; 

B.  Encouraging  proactive 
conservation,  restoration,  and 
improvement  projects  on  public  and 
private  lands  and  waters  to  conserve  . 
federally  listed  or  proposed  aquatic 
species  and  to  support,  when  possible, 
similar  measures  to  prevent  further 
decline  of  species  and  loss  of  habitat  in 
order  to  preclude  the  need  to  list 
additional  species  under  the  ESA;  . 

C.  Supp<Hting  management  practices 
that  are  consistent  with  recovery 
objectives  and  compatible  with  existing 
recreational  fisheries; 

D.  Identifying  priorities  for  the 
restoration  of  aquatic  habitats  needed  to 
conserve  and  recover  federally  listed 
and  proposed  species  and,  working  to 
concurrentiy  to  support  increased 
recreational  fishing  opportunities  to  the 
Tn«-irifniim  eXtent  possible; 

E.  Encouraging  management  actions 
that  protect  and  conserve  aquatic 
habitats,  ecological  processes  and  the 
diversity  of  aquatic  communities; 

F.  Coordinating  the  i^pintroduction  of 
listed  species  into  former  habitats 
within  the  species'  historical  range  with 
other  Federal  agencies.  States,  and 
Native  American  governments,  and 
other  interested  or  affscted  entities, 
including  recreational  fisheries 
interests; 

G.  Evaluating  the  potential  impacts  of 
proposed  introductions  of  non- 
indigenous  species  or  hybrids  in 
drainages  supporting  federally  listed  or 
proposed  species.  Such  introductions 
must  be  based  on  management  plans 
incorporating  sound  genetics,  disease 
control,  ecological  principles,  and  listed 
species  recovery  objectives,  as  well  as 
recreaticHial  fisheries  and  other  socio- 
economic objectives; 

H.  Ensuring  the  effectiveness  of 
actions  taken  to  recover  listed  species 
by  periodically  evaluating,  and 
adjusting  conservation  and  recovery 
strategies  and  actions  accordingly  to 
minimize  adverse  effects  on  recreational 
fisheries  where  possible; 

I.  Eliminating  unnecessary  restrictions 
affecting  recreational  fisheries.  Priority 
will  be  given  to  reviewing  restrictions 
on  recreational  fisheries  in  areas 
currentiy  unoccupied  by  a  listed  species 
but  within  known  histcnrical  range  of  the 
listed  species,  areas  imoccupied  but 
designated  as  critical  habitat,  and  areas 
that  are  not  viewed  as  essential  to  a 
listed  species'  recovery.  The  value  of  the 
>  imoccupied  areas  as  reintroduction  sites 


for  fedefally  listed  species  will  be 
carefully  evaluated  and  balanced  with 
activities  needed  to  enhance 
recreational  fisheries. 

J.  Encouraging  States  to  become  active 
pc^dpants  in  listed  aquatic 
endangered,  threatened,  and  proposed 
species  recovery  through  Secticm  6 
grants;  and 

K.  Assisting  the  States  and  Native 
American  governments  in  meeting  their 
recreational  fishing  goals. 

3.  The  Services,  in  cooperation  with 
other  Federal  agendes,  ^ates.  Native 
American  governments,  private 
organizati(ms,  and  other  recreational 
fisheries  stakeholders  will  provide  the 
public  with  a  better  understanding  of 
the  relationship  between  conservation 
and  recovery  of  federally  listed  and 
proposed  spedes  and  recreatianal 
fisheries  bjr. 

A.  Involving  the  public  in  identifying 
opportunities  to  enhance  recreational 
fisheries  while  providing  for  the 
conservation  of  federally  listed  spedes, 
and  in  identifying  and  implementing 
solutions  to  aquatic  systems 
degradation; 

B.  Informing  the  fishing  and  non- 
fishing  public  about  the  ESA.  Such 
efforts  will  indude  but  not  be  limited  to 
addressing  topics  such  as  the  inddental 
take  of  listed  spedes,  the  use  of  4(d) 
rules,  habitat  conservation  planning, 
and  other  adaptive  conservation  tools; 
and 

C.  Assisting  to  identify  and  provide, 
contingent  on  appropriations,  priorities, 
and  other  constraints,  comparable 
alternative  recreational  opportunities 
when  existing  recreational  fisheries 
opportunities  are  altered  or  curtailed  to 
meet  objectives  for  conservation  of 
federally  listed  or  proposed  spedes. 

4.  In  order  for  the  Services  to  meet 
particular  mandates  to  conserve 
federally  endangered,  threatened,  or 
proposed  spedes  while  providing  and 
enhancing  recreational  fisheries 
opportunities,  the  Services  will: 

A.  Work  with  the  recreational 
fisheries  community  in  evalxiating 
accomplishments,  including  those  of  the 
Services,  toward  meeting  the 
prescriptions  of  this  policy;  and 

B.  Restore  and  enhance  aquatic 
habitats  to  conserve  Federal 
endangered,  threatened,  and  proposed 
spedes  and  increase  recreational  fishing 
opportimities  on  Federal  lands, 
consistent  with  agency  missions, 
authorities,  and  as  described  in  various 
agency  strategic  plans  and  initiatives 
contingent  on  appropriations,  privities, 
and  other  constraints. 


Sa^ofPoUcy 

This  draft  policy  qiplies  to  all 
pertinent  organizational  elements  of  the 
Services  and  includes  all  efforts  funded, 
authorized,  or  carried  out  by  the 
Services  relative  to  recreational  fisheries 
and  implementation  of  the  ESA. 

Public  Comments  SoUdted 

The  Services  intend  that  any  final 
policy  be  accurate  and  efiiective  and  take 
advantage  of  information  and 
recommendations  from  aU  interested 
parties.  Therefore,  the  Services  solicit 
comments  and  suggestions  from  the 
public,  other  concerned  governmental 
agendes,  the  sdentific  community, 
industry,  or  any 'other  interested  party. 
The  final  dedsion  on  this  policy  will 
take  into  consideration  any  comments 
and  any  additional  information  received 
by  the  Services,  and  may  lead  to  a 
policy  that  differs  from  this  draft.  The 
Services'  decision  will  be  published  for 
public  information 

Author/Editor 

The  editora  of  this  draft  policy  are 
Bavid  Harrelson  of  the  Fish  and 
Wildlife  Service's  Division  of 
Endangered  Spedes,  Mail  Stop  452 
ARLSQ,  1849  C  Street,  NW, 
Washington,  DC  20240  (703/358-2171), 
Bob  Batky  of  the  Fish  and  Wildlife 
Service's  Division  of  Fish  Hatcheries, 
Mail  Stop  832  ARLSQ,  1849  C  Sbeet, 
NW,  Washington,  DC  20240  (703/358- 
1715),  and  Marts  Nammack  of  the 
National  Marine  Fisheries  Service's 
Endangered  Spedes  Division,  1315  East- 
West  Highway,  Silver  Spring,  Maryland 
20910  (301/713-1401). 

Authorities 

Endangered  Spedes  Ad  of  1973,  as 
amended  (16  U.S.C.  1531-1544).  Fish 
and  Wildlife  Act  of  1956  (16  U.S.C. 
742a-742j).  Fish  and  Wildlife 
Coordination  Ad  (16  U.S.C.  661-667e). 
Federal  Water  Projed  Recreation  Ad  (16 
U.S.C.  460  (L)(12)-460(U(21).  Federal 
Aid  in  Sport  Fish  Restoration  Ad  (16 
U.S.C.  777-777k),  Anadromous  Fish 
Conservation  Ad  (16  U.S.C.  757a-757g). 
Magnuson  Fishery  Conservation  and 
Management  Ad  (16  U.S.C.  1801-1862). 
National  Environmental  Policy  Ad  of 
1969  (42  U.S.C.  4321-4347). 


Dated:  December  1, 1995. 
MolUelLBaaltie, 

Director,  U.S.  Fish  and  Wildlife  Serrice, 
Department  of  the  Interior. 

Dated:  December  4, 1995. 
RoUand  A.  Schmittan, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administration, 
Department  of  Commerce. 
[PR  Doc.  95-30485  Filed  12-11-95;  2:13  pm) 
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Notica  of  Raoaipt  of  Appllcationa  for 
Pamlt 

The  following  applicants  have 
applied  for  a  permit  to  condud  certain 
activities  with  endangered  spedes.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Spedes  Ad  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.]: 
PRT-808054 

Applicant:  Sedgewick  County  Zoo,  Wichita, 
KS. 

The  applicant  requests  a  permit  to 
import  four  male  and  one  female 
captive-bom  and  captive-held  Puerto 
Rican  boas  {Epicrates  inomatus),  and 
five  male  captive-bom  and  captive-held 
Jamaican  boas  [Epicrates  subflavus) 
from  the  Granby  Zoo,  Canada,  to 
enhance  the  propagation  and  survival  of 
the  species  through  captive  breeding. 
PRT-809370 

Applicant:  Wildlife  Conservation  Society, 
Bronx.  NY. 

Hie  appUcant  has  requested  a  permit 
to  import  blood  and  tissue  samples,  and 
salvaged  tissue  samples  from  available 
carcasses  colleded  in  the  Campos  de 
Tuyu  Wildlife  Preserve,  Argentina,  from 
free-living  pampas  deer  [Ozotoceros 
bezoarticus)  for  the  purpose  of 
enhancement  of  the  spedes  through 
scientific  research. 

PRT-809275 

Applicant:  Philadelphia  Zoological  Garden, 
Philadelphia.  PA. 

The  applicant  requests  a  permit  to 
import  three  male  and  three  female 
African  wild  dogs  [Lycaon  pictus  pictus) 
bred  in  captivity  at  the  De  Wildt 
Cheetah  Centre,  De  Wildt,  South  Africa, 
for  the  puirpose  of  enhancement  of  the 
survivaJ  of  the  spedes  through 
propagation. 

Writien  data  or  comments  should  be 
submitted  to  the  Diredor.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c).  Arlington.  Virginia  22203 
and  must  be  received  by  the  Diredor 
within  30  days  of  the  date  of  this 
publication. 


Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subjed  to  the 
requirements  of  the  Privacy  Ad  and 
Freedom  of  Information  Ad.  by  any 
party  who  submits  a  writien  request  for 
a  copy  of  such  docimients  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Room  420(c).  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  December  8, 1995. 
CaroUne  Anderson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc  95-30399  Filed  12-12-95;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

pnveettgation  No.  SST-TA-aeq 

Cartain  Microaphara  Adhaaivaa, 
Procaaa  for  Making  Sama.  and 
Producta  Containing  Sama,  Induding 
Self-Stick  RapoailionabIa  Notaa; 
Notica  of  TarminatkMt  of  Invaatigatlon 
and  laauanca  of  Umltad  Excluaion 
Order 

AGENCY:  U.S.  International  Trade 

Commission. 

ACnOH;  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  in  the  above-captioned 
investigation  and  terminated  the 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson.  Esq.,  Office  of  the  General 
Coimsel,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington.  D.C.  20436,  telephone  202- 
205-3104. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  was  instituted  by  the 
Commission  on  Jime  8, 1994,  based  on 
a  complaint  filed  by  Minnesota  Mining 
and  Manufacturing  Co.  (3M).  On  March 
23, 1995,  the  then  presiding 
administrative  law  judge  (ALJ)(Chief 
Judge  Janet  Saxon)  issued  her  final  ID  in 
the  investigation.  The  ALJ  determined 
that  a  violation  of  section  337  of  the 
Tariff  Ad  of  1930,  as  amended,  had 
occurred  by  reason  of  infringement  of 
certain  claims  of  U.S.  Letters  Patent 
4.166,152  (the  '152  patent)  in  the 
importation  or  sale  of  certain  products 
containing  microsphere  adhesives  by  ' 
Kudos  Finder  Tape  Industrial  Ltd.  and 
Kudos  Finder  Trading  Co.  (collectively, 
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Kudos).  The  finding  of  violation  as  to 
Kudos  was  based  od  advene  infermces 
drawn  from  Kudos'  biluie  to  cooperate 
in  discovery.  The  ID  found  no  violation 
as  to  respondents  TSiwan  Hopax 
Chemicals  Manafactuiing,  Co.,  Ltd.; 
Yuen  Foong  Paper  Qo.,  Ltd.;  Beautone 
Specialties  Co.,  Ltd.;  and  Beautone 
Specialties  Co.  (collectively,  Beautraie). 

On  April  17, 1995t  3M,  Beautcme.  and 
the  Commission  investigative  attorney 
(lA)  filed  petitinu  fsr  review  of  the  ID. 
On  April  27, 1995,  they  filed  responses 
to  eadi  other's  petitions.  On  May  23, 
1995,  the  Commissi!^  determined  to 
review  the  issues  of  (1)  daim 
interpretation.  (2)  p^ent  infringement 
by  Beautone  and  Kudos.  (3)  patent 
validity  under  35  U.S.C  §§  102(f), 
102(g),  snd  112,  sec()ndparagraph.  and 
(4)  domestic  industry.  The  Commission 
determined  not  to  resriew  the  remainder 
of  the  ID.  The  Commission  also 
determined  to  remand  the  ID  to  the  ALJ 
for  additional  finHir^a  and  for 
clarification  of  certain  findings  made  in 
the  ID  concerning  the  issues  under 
review. 

Stibsequent  to  remand  of  the  ID,  the 
investigation  wss  reassigned  to  Judge 
Paid  Ludum,  who,  <>n  August  8, 1995, 
issued  his  ID  on  remand.  3M  and 
Beautone  filed  petitions  for  review  on ' 
August  18, 1995.  3M.  Beautone,  and  the 
lA  filed  responses  to  the  petitions.  On 
September  22, 1995,  the  Commission 
determined  not  to  rejiaew  the  remand 
ID,  thereby  resolving  the  issues  of  claim 
interpretation  and  validity  under  35 
U.S.C.  S 112.  snd  Ui^  validity  of  claims 
1.  2. 4.  and  5.  The  Commission 
determined  not  to  review  the  ALJ's 
remand  ID  and  requested  written 
submissions  on  the  issues  of  remedy, 
the  public  interest,  snd  bonding.  60  Fed. 
Reg.  50215  (1995)(Sept.  28. 1995).  On 
review  the  Commission  determined  that 
claims  7, 8,  snd  10  Were  not  invalid 
under  35  U.S.C.  §§  lt)2(f),  102(g);  that 
Beautone  did  not  infringe  any  of  the 
'152  patent  daims  in  issue;  that  Kudos 
infringed  claims  1,  4.  and  7,  based  on 
adverse  infoiences;  snd  that  there  is  a 
domestic  industry. 

Submissions  on  retnedy,  the  public 
interest,  snd  bonding  were  received 
from  complainant  3M.  respondent 
Beautcme,  and  the  lA.  Complainant, 
respondents,  and  th^  lA  also  filed  reply 
submissions  on  those  issues. 

Having  reviewed  tne  record  in  this 
investigation,  induting  the  written 
submissions  of  the  parties,  the 
Commission  made  its  determinations  on 
the  issues  of  remedy^  the  public  interest, 
and  bonding.  The  Commission 
determined  that  the  sppropriate  form  of 
relief  is  a  limited  exclusion  order 
prohibiting  the  unllqensed  importation 


of  infringing  microsphere  adhesives. 
and  products  containing  same, 
induding  repositionable  notes  and 
products  containing  repositionable 
notes,  manufiu:tured  and/or  imported  by 
or  on  behalf  of  Kudos.  The  order  applies 
to  any  of  the  affiliated  companies, 
parents,  subsidiaries,  licensees, 
contractors,  or  other  related  business 
entities,  or  their  successors  or  aiMrign*  of 
Kudos  Finder  Tape  Industrial  Ltd.  and 
Kudos  Finder  Trading  Co. 

The  Commission  abo  determined  that 
the  public  interest  factors  enumerated  in 
19  U.S.a  §  1337(d)  do  not  meclude  the 
issuance  of  the  limited  exclusion  order, 
and  that  the  bond  during  the 
Presidential  review  period  shall  be  in 
the  amoimt  of  100  percent  of  the  entered 
value  of  the  articles  in  question. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  §  1337), 
and  section  210.58  of  the  Commission's 
Interim  Rules  of  Practice  and  Procediue 
(19  CF.R.  §  210.581(1994). 

Copies  of  the  Commission  order,  the 
Commission  opinion  in  support  thereof, 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
Inspection  during  official  business 
hours  (8:45  am.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Q>mmi8sion,  500  E 
Street.  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
Information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  December  8, 1995.. 
Donna  IL  Koefanke, 
Secretary. 

[PR  Doc.  95-30398  Filed  12-12-95;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32704] 

East  CoofMr  and  BarlMley  Railroad- 
Construction  and  Operation 
Examptton— in  Berkeley  County,  SC 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10901  the  construction  and 
operation  by  East  Cooper  and  Berkeley 
Railroad  (EC&B)  of  a  1.7-mlle  rail  line 
running  northwest  frtim  the  terminus  of 


EC&B's  line  (milepost  14.8)  near  Wando. 
in  Berkeley  Coimty,  SC. 
DATES:  This  exemption  is  effsctive  on 
December  13, 1995.  Petitions  to  reopen 
must  be  filed  by  January  2, 1996. 
ADDRESSES:  Send  pleadings,  referring  to 
Finance  Docket  No.  32704,  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  N.W., 
Washington,  D.C  20423-0001;  and  (2) 
Petitioner's  representative:  David  F. 
Groose,  P.O.  Box  279.  Charleston.  SC 
29402-4279. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  dedslon.  To  piuchase 
a  copy  of  the  full  dedslon,  write  to,  call, 
or  pidc  up  in  person  from:  DC  NEWS  & 
DATA,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue,  N.W.,  Room  2229, 
Washington,  D.C.  20423-0001. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  at  (202) 
927-5721,1 

Decided:  December  5, 1995. 

By  the  Commission,  Chaiiman  Morgan, 
Vice  Qiainnan  Owen,  and  Onnmissioner 
Simmons. 

VanooA.M»IUaBU. 
Secretary. 

[FR  Doc.  95-30389  Filed  12-12-95;  8:45  am] 
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[Finance  Dodset  No.  32817] 

PIna  Bait  Scuttiam  Railroad  Company, 
Inc.— Tracltaga  Rights  Exemption— Tha 
Waslam  Railway  of  Alabama 

The  Western  Railway  of  Alabama 
(WRA)  has  agreed  to  grant  overhead 
trackage  rights  to  Pine  Belt  Southern 
Ralboad  Company.  Inc.  (PBRR),'  on  . 
WRA's  line  of  railroad  as  follows:  (1) 
that  portion  of  WRA's  Lafayette  Line 
beginning  at  its  point  of  switch  at 
valuation  Station  (V.S.)  1005+80,  WRA 
milepost  XXB-107.37,  and  extending 
north  369  feet  (0.07  miles)  to  the 
ownership  point  between  WRA  and 
PBRR  opposite  V.S.  1002+11.0,  milepost 
XXB-107.29;  and  (2)  that  portion  of 
WRA's  main  track  beginning  at  the 
point  of  switch  of  the  La&yette  Line  at 
V.S.  1005+80.  WRA  milepost  XXB- 


■  The  overhaad  trackage  right*  bet%veen  Opelika 
and  Roanoke  Junction,  AL,  will  allow  PBRR  to  route 
traffic  between  Opelika  to  La&yette,  AL  (Labyette 
Line),  via  a  combination  of  linea  purchased  bom 
Central  of  Georgia  Railroad  Company  a  wholly 
owned  subaidiary  of  Norfolk  Southern  Railway 
Company,  and  trackage  right*  acquired  from  WRA. 


107.37,  and  extending  11,453  feet  (2.17 
miles)  south  to  the  point  of  switch  of 
Central  of  Georgia  Railroad  Company 
Track  No.  24  at  V.S.  1120+32.5,  WRA 
milepost  XXB-109.55.  The  total  length 
of  trackage  rights  is  2.24  miles.  The 
trackage  rights  were  to  become  effective 
December  1, 1995. 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission.  Washington, 
DC  20423,2  and  served  on:  Andrew  C. 
Rambo,  104  Depot  St,  P.  O.  Box  129, 
Shelbyvllle,  TN  37160. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affeded  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354 1.C.C.  605  (1978),  as  modified  in 
Mendqpino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360 1.CC.  653  (1980). 

Decided:  December  6. 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WilUams, 
Secretary. 

[FR  Doc.  95-30390  Filed  12-12-95;  8:45  am] 
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[Finance  Docket  No.  3110?] 

Wiaeonain  Cantral  Ltd.— Exemption 
Acquiaition  and  Oparation— Certain 
Unas  Of  Soo  Una  Railroad  Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  dedslon  modifying 

historic  preservation  condition  imposed 

in  1988. 

SUMMARY:  The  Commission  has  removed 
a  condition,  imposed  in  1988  in 
connection  with  a  sale  of  rail  lines,  that 
prevented  the  railroad  from  selling, 
destroying  or  modifying  affected 
properties  until  completion  of 
procedures  under  section  106  of  the 
National  Historic  Preservation  Act.  16 
U.S.C.  470f. 

EFFECTIVE  DATE:  January  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Mackall,  (202)  927-6056.  [TDD  for 
the  hearing  impaired:  (202)  927-r5721.] 


>  Legislation  to  terminate  the  Commiasion  on 
December  31, 1995,  i*  now  pending  enactment. 
Until  further  notice,  the  paitie* submitting 
pleading*  ihould  continue  to  uie  tlte  current  name 
andaddreaa. 


SUPPLEMENTARY  INFORMATION:  On 
November  25, 1994,  the  Commission 
issued  a  Federal  Register  notice  (59  FR 
60656)  concerning  a  proposal  to  reopen 
this  proceeding  to  remove  a  condition 
that  was  imposed  6  years  before  in  this 
rail  line  sale  proceeding.  We  noted  that 
the  condition  is  inconsistent  with  our 
current  procedures  and  may  no  longer 
be  necessary.  After  reviewing  the 
comments,  we  believe  that  our  proposal 
should  be  adopted,  and  the  condition 
modified. 

As  we  previously  noted,  Wisconsin 
Central  Ltd.  (Wisconsin  Central) 
purchased  approximately  1800  miles  of 
rail  line  from  Soo  Line  Railroad 
Company  (Soo),  on  October  11, 1987, 
pursuant  to  the  class  exemption  for  rail 
line  sales,  49  CFR  1150.31  et  seq.*  We 
allowed  the  sale  to  proceed  imder  the 
class  exemption,  but  imposed  a  historic 
preservation  condition.  Rather  than 
delaying  the  public  benefit  of  the  line 
sale  in  preserving  rail  service,  we 
permitted  the  sale,  but  ordered  the 
carrier  not  to  take  any  steps  that  would 
afiect  historic  properties  imtil  after  the 
National  Historic  Preservation  Act 
(NHPA)  process  could  be  completed. 
We  imposed  the  following  broad 
historic  preservation  condition: 

The  Commission  will  imdertake  a  section 
106  National  Historic  Preservation  Act 
process  in  this  maner.  Pending  completion 
thereof.  [Wisconsin  Centrtd)  shall  refrain 
from  taking  any  action  that  may  )eopardize 
the  historic  integrity  of  sites  and  structures 
50  years  old  or  older. 

Because  of  the  large  number  of 
properties  transferred,  our  Section  of 
Environmental  Analysis  (SEA) 
attempted  to  reach  a  "programmatic 
agreement"  (36  CFR  800.13)  or 
"memorandum  of  agreement"  (36  CFR 
800.S)  with  the  various  State  Historic 
Preservation  Officers  (SHPOs)  involved 
and  the  Advisory  Council  on  Historic 
Preservation  (ACHP)  ^  to  lunit  this 
process  to  historic  properties  that  might 
actually  be  adversely  ^ected  by  the 
transfer,  so  that  we  could  craft 


■  See  Wisconsin  Central  Ltd.— Exemption 
Acquisition  and  Operation — Certain  Lines  of  Soo 
Line  Railroad  Company,  Finance  Docket  No.  31102 
(ICC  aerved  July  28, 19S8J.  The  exemption  removes 
certain  regulatory  requirements  associated  with 
filing  a  formal  application  under  49  U.S.C  10901. 

2  A  programmatic  agreement,  negotiated  between 
the  ACHP  and  the  responaible  agency  oEBcial  in 
conaultation  with  the  appropriate  SHPO,  may  be 
sued  to  determine  proper  historic  preservation 
measures  for  projects  when  "eSects  on  historic 
properties  are  similar  and  repetitive."  The 
programmatic  agreement  is  a  contract  that  must  be 
agreed  to  in  writing  by  ACHP,  the  SHPO,  and  the 
agency,  to  be  effective. 

A  memorandum  of  agreement  (MOA)  may  be 
u*ed,  usually  for  a  single  project,  where  the  agency 
and  the  SHTO  agree  on  a  course  of  action.  ACHP 
must  have  an  opportunity  for  comment. 


appropriate  mitigation  conditions  for 
them.  As  we  detailed  in  our  notice, 
however,  this  effort  proved 
unsuccessful.  We  then  used  a  case-by- 
case  historic  preservation  process  for 
each  particular  property  that  Wisconsin 
Central  has  subsequently  sought  to  sell 
or  demolish.  This  process  has  typically 
been  very  slow,  and  has  often  taken 
several  years. 

As  we  pointed  out  in  our  notice,  the 
1991  revisions  to  our  historic 
preservation  rules  now  require  a  historic 
preservation  process  in  line  sale  cases 
only  where,  at  the  time  of  the  transfer, 
the  appbcant  plans  to  dispose  of  or  alter 
properties  subject  to  our  jurisdiction 
that  are  50  years  or  older.^ 
Implementation  of  Environmental  Laws, 
7  LC.C.2d  807. 828  (1991).  Carriers  need 
not  file  a  historic  report  for  rail  line 
sales  "where  .  .  .  there  are  no  plans  to 
dispose  of  or  alter  properties  subject  to 
ICC  jurisdiction  that  are  50  years  old  or 
older."  49  CFR  1105.8(b)(1).  Nor  are 
historic  preservation  conditions 
Imposed  absent  such  plans. 

In  our  notice,  we  explained  that, 
under  our  new  rules,  if  a  condition  were 
imposed  in  a  line  sale  case  such  as  this 
one,  it  would  apply  only  to  properties 
that  are  used  or  useful  in  rail  service 
and  that  the  buyer  has  plans  to  dispose 
of  or  alter  as  a  result  of  the  acquisition 
and  outside  the  context  of  a  further 
abandonment  or  sale  application.*  As 
we  noted  there,  these  rules  have  been 
applied  in  about  160  cases  and  have 
worked  well  in  narrowing  the  focus  of 
the  historic  review  process  to  rail 
properties  that  may  actually  be  affected 
by  a  sale  transaction. 

The  broad  condition  imposed  here 
has  outlived  its  usefulness.  Before 
Wisconsin  Central  can  dispose  of  any  of 
the  properties  it  obtained  from  Soo  in 
1987,  it  must  complete  a  lengthy 
historic  preservation  process  for  each 
particular  property.  This  situation 
would  continue  indefinitely,  because 
imless  we  amend  the  condition,  it 
would  cover  all  of  Wisconsin  Central's 
properties  as  long  as  it  remains  a 
railroad.^ 


'These  rule  changes  were  made  in  consultation 
with  the  ACHP.  It  is  unclear  whether  Wisconsin 
Central  would  have  had  to  file  a  hittoric  report  or 
be  *ubj«ct  to  historic  preservation  conditions  under 
this  new  standard,  because  it  is  not  clear  whether 
Wisconsin  Central  anticipated  disposing  of  any 
properties  at  the  time. 

'If  subsequent  abandonment  or  sale  authority  is 
required  for  the  disposition  of  properties,  the 
appropriate  NHPA  review  will  take  place  in  the 
context  of  those  proceedings. 

'  We  note  that  the  problem  relate*  to  sales  of 
properties  that  are  not  part  of  a  line  for  which 
abandonment  authority  is  sought.  In  abandonment 
proceedings,  historic  *tructures  would  be 
documented  in  any  event. 
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Inretponae  to  our  notice,  we  receivad 
rrmnmMnt*  only  fromlACHP  and  from 
the  MinnsMU  aad  Mtehigan  SlffOs. 
ACaiP  BxpiBUM  dla^poiitfinent  that  it 
and  ths  rommiaaioB  [wwe  not  abb  to 
wodc  out  some  kind  p(  progranunatic 
agraamflnt  ACHP  w^jntainti  that  it 
would  be  pmnature  to  remove  the 
conditioa  without  requiring  that  the 
CcMnmiasiaa  and  thalWiactmain  Central 
demoostrata  that  tfae^  hanre  made  a  good 
faith  effort  to  reach  wprogiammatic 
agreamant. 

The  Midiigan  SHFD  argues  that 
removal  of  the  historic  preanvatioD 
conditioD  now  would  nullify  the 
Commissiaa's  complUncs  with  the 
National  Historic  Pretervation  Act,  and 
that  the  agancy  should  continue  to 
attempt  to  reach  a  suitable 
programmatic  agraoisent.  The 
Mimiesota  SHPO  is  doncemed  that  there 
is  at  least  one  historic  property  on  the 
20-miIe  segment  of  the  Wisccuuin 
Central  that  is  in  Minnesota  that  may  be 
adversely  affscted  by  the  proposaL 

DJacuaaioB  and  Comjusions 

Eight  years  have  now  passed  since 
Wisconsin  Central  acaqiiiied  these 
properties.  No  comment  has  been  filed 
challenging  our  asselUon  that  from  this 
point  fratrard,  Wiscoisin  Central's  sale 
or  demoliti(m  of  properties  should  no 
longer  be  considered  io  be  the  resuh  of 
the  original  purdiastffrom  the  Soa 
Rather,  because  of  th#  passage  of  time, 
these  decisions  more  appropriately  are 
considered  to  be  the  <iormal  result  of  the 
carrier's  continuing  (|wnership  and 
management  of  theseiproperties.  If  this 
transacticm  were  to  t^e  place  today,  we 
would  impose  a  historic  condition  only 
with  regard  to  particular  properties  that 
the  carrier  identifies  tt  the  outset  that  it 
contemplates  selling  or  altering.  Urns,  it 
would  be  unfair  to  ccotinue  to  impose 
a  greater  burden  on  Wisconsin  Central 
than  we  would  now  ftnpose  on  other 
railroads. 

There  would  be  no<  point  in  entering 
into  a  programmatic  0r  a  memorandum 
of  agreement  now,  nor  do  we  believe 
that  continuing  the  condition  is 
necessary  for  cc»npliince  with  NHPA. 
SEA  and  Wisconsin  Central  have 
already  undertaken  tha  histwic 
preservation  process  for  every  property 
that  the  carrier  has  alered  at  chspoeed 
of  since  diesa  ptofiertiee  wwe  acquired. 
That  shouM  oavar  allof  the  properties 
that  are  aflsdad  by  tile  sale.  Future 
property  di^pesMimi  with  the 
axc^itioB  set  fss^  inj  the  fottowing 
paragraph,  wiM  not  be  deemed  to  resuh 
from  the  sale. 


Accordingly,  we  are  reopening  this 
proceeding  and  modifying  the  condition 
to  require  completion  of  the  historic 
review  process  only  with  regard  to 
specific  properties  for  which  that 
process  is  already  underway  or  of  which 
the  carrier  has  already  informed  SEA 
that  it  plans  to  di^Mse.*  The  disposal  or 
alteration  of  other  properties  is  outside 
the  scope  of  this  procrading. 

This  action  will  not  signmcantly 
affsct  either  the  Quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  This  proposal  should 
not  have  any  adverse  impact  cm  small 
entities. 

Decided:  Decamberl.  IMS. 

By  the  Commission,  Ghaiiman  Morgui, 
Vice  Chainaan  Owen,  and  Commissioner 
Simmons. 

VanMnA.lfMIUaias, 
Sscretmy, 
[FR  Doc  95-30240  Piled  12-12-45: 8:45  am] 


DEPARTMENT  OF  JUSTICE 

Notioe  of  Lodging  of  Consent  Decrao 
Pursuant  to  tho  Clean  Ahr  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7,  notice  is  hcneby 
given  that  a  proposed  Consent  I>ecree  in 
United  States  versus  Wheeling- 
Pittsburgh  Steel  Corp..  Qvil  Action  No. 
g3-019SW  (N.D.WVA),  was  lodged  on 
December  6, 1905,  wi^  the  United 
States  EKstrict  Court  for  the  Northern 
District  of  West  Virginia.  The  decree 
addresses  the  violations  of  Wheeling- 
Pittsburgh  ("Wheeling-Pitt"),  at  its 
Follansbee  Coke  Plant  in  Follansbee, 
West  Virginia,  of  the  West  Virginia  State 
Implementation  Plan  ("SIP"),  enforced 
punuant  to  Sectitm  113  of  the  Clean  Air 
Act.  42  U.S.C.  7413,  and  certain 
reporting  requirements  contained  in  the 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  ("NESHAP") 
for  Benzene  Emissions  bom  Coke  By- 
product Recovery  Plants,  40  C.F.R.  Part 
61,  Subpart  L.  Wheeling-Pitt  violated 
the  SO*  by  combusting  coke  oven  gas 
which  had  not  been  desulfurized  (as  a 
resuh  of  unplanned  outages  at  the 
Follansbee  furnace  by-product  recovery 
plant,  where  hydrogen  sulfide  is 
stripped  from  coke  oven  gas  during 
normal  operations),  by  allowing  raw 
coke  oven  gas  to  be  emitted  ("vented") 
into  the  ambient  air  during  two 
emergencies  caused  by  elevated  gas 
pressure  within  coke  oven  batteries,  and 
by  occasional  failures  to  compfy  with 
the  ^P's  pushing  standards. 


*  Wiacoiuin  Central  abould  submit  •  liM  of  such 
propertiM  within  30  days. 


Under  the  proposed  Consent  Decree, 
Wheeling-Pitt  will  pay  a  dvil  penalty  of 
$700,000  and  has  agreed  to  detailed 
injunctive  provisions.  Wheeling-Pitt  has 
abated  all  of  the  SIP  violations.  As  to  the 
Sff's  desulfurization  requirements,  the 
Decree  requires  that,  within  45  days  of 
«itry  of  the  Decree,  Wheeling-Pitt  must 
have  demonstrated  full  compliance  with 
the  SIP  for  seven  consecutive  days. 
Further,  if  the  continuous  emissions 
monitor  ("CEM")  used  to  measure 
compliance  with  the  desulfurization 
standards  should  malfunction,  and  is 
out  of  service  for  two  consecutive  houra, 
then  Wheeling-Pitt  must  use  a  badnip 
CEM,  or,  failing  that,  must  measure  and 
report  certain  parametere  of  the 
desulfurization  process  so  that  EPA  may 
gauge  Wheeling-Pitt's  compliance,  llw 
Decree  contains,  in  addition, 
requirements  for  Wheeling-Pitt  to 
install,  and  properly  operate  and 
maintain,  a  new  hydrogen  sulfide 
scrubber  and  CEM  at  the  recovery  plant. 
Finally,  to  ensure  that  the  recovery 
plant  is  operated  and  maintained 
adequately,  the  Decree  contains  detailed 
requirements  regarding  preventative 
maintenance,  spare  parts  inventories, 
and  standard  operating  procedures. 

As  to  pushing,  Wheeling-Pitt  must, 
within  45  days  of  entry  of  the  Decree, 
demonstrate  compliance  with  the  SIP's 
pushing  standard  for  five  consecutive 
days.  Further,  the  company  must 
continue  to  monitor  its  pushing 
operations  weekly  until  it  has  produced 
twelve  consecutive  weeks  of  data 
showing  100%  compliance.  To  correct 
its  violations  of  the  SIP's  ptishing 
standards,  Wheeling-Pitt  has  installed  a 
number  of  improvements,  including 
tighter  boot  seals  at  the  top  of  the  coke 
battery  wall  and  a  modified  hood  for  the 
quendi  car.  To  abate  its  venting 
violations,  Wheeling-Pitt  has  installed 
flares  at  its  coke  batteries,  as  now 
required  under  the  Coke  Oven  Battery 
NESHAP. 

The  Departmmt  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Q>mments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  versus    .  . 
Wheeling-Pittsburgh  Steel  Corp..  DOJ 
Ref.  «90-5-2-l-1868. 

The  proposed  consent  decree  may  be 
exttaoined  at  the  office  of  the  United 
Stales  Attorney,  1100  Main  Street,  Suite 
200,  Wheeling,  West  Virginia  26003;  the 
Region  ID  Office  of  the  Environmental 
Pralactiim  Agency,  841  Chestnut 
Bidkhng,  ndladeljdiia,  Pennsylvania 
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19107;  and  at  thd  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
bom  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washbigton, 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $12.75  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
JodM.  Grass, 

Acting  Section  Chief,  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 


Professon  Angel  and  Espinoza  sent 
their  letters  to  the  Attorney  General 
instead  of  Mr.  Greaney,  we  had  not 
received  those  letters  when  we  filed  our 
"Response  To  Public  Comments"  on 
October  27.  Since  the  Government's 
Response  states  that  it  will  treat  as 
timely  all  comments  received  up  to  the 
time  of  filing  that  response,  we  provide 
this  Supplemental  Response  to  these 
two  letters  from  law  faculty.  * 

The  Government  has  carefully 
reviewed  the  lettera  from  Profs^ors 
Angel  and  Espinoza.  Entry  of  the 
proposed  Final  Judgment  remains  in  the 
public  interest. 


and  other  organizations  may  collect  it. 
In  this  regard,  we  realize  that 
organizations,  such  as  the  American 
Association  of  Univenity  Profsssors, 
have  collected  and  published  faculty 
salary  data  for  many  years.  While  the 
ABA  may  not  collect  and  use  salary  data 
to  raise  general  salary  levels, 
accreditation  inspection  teams  may 
fully  investigate  allegations  of 
discrimination  at  a  law  school, 
including  allegations  of  discriminatory 
salaries,  and  may  review  salary  recon^ 
at  that  law  school  to  resolve  the 
discrimination  allegations. 


[FR  Doc  95-30395  FUed  12-12-95;  8:45  am)      j ,  ProfessoT  Marina  Angel  (Exhibit  1)         Conclusion 
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AntHnist  Division 

UnHsd  States  v.  American  Bar 
Aasodation.  Civ.  No.  95-1211  (CR) 
(D.D.C.);  Supplemental  Reeponse  of 
the  UnHad  States  to  TWo  Additional 
PuMIc  Commsnts  Concerning  the 
Proposed  FInsI  Judgment 

Pursuant  to  Section  2(d)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(d),  the  United  States 
publishes  below  two  additional  written 
commraits  received  on  the  proposed 
Final  Judgment  in  United  Stat^  v. 
American  Bar  Association,  Civil  Action 
No.  95-1211  (CR),  United  States  District 
Court  for  the  District  of  Columbia, 
together  with  its  response  thereto. 

Copies  of  the  written  comments  and 
the  response  are  available  for  inspection 
and  copying  in  Room  3235  of  the 
Antitrust  Division,  United  States 
Department  of  Justice,  Tenth  Street  and 
Constituticm  Avenue,  N.W., 
Washington,  D.C.  20530  (telephone  202/ 
514-2481)  and  the  inspection  at  the 
Office  of  the  Clerk  of  tiie  United  States 
District  Court  for  the  District  of 
Columbia,  Room  1825A,  United  States 
Courthouse,  Third  Street  &  Constitution 
Avenue.  N.W..  Washington.  D.C.  20001. 
SaiieocaF.  HUk, 
Deputy  Director  of  Operations. 

United  States'  Supplemental  Response 
to  Two  Additional  Public  Comments 

The  United  States  is  filing  this 
Supplemental  Response  to  respond  to 
letters  from  law  professors  Marina 
Angel  and  Leslie  Espinoza  to  the 
Attorney  General  about  the  proposed 
Final  Juc^menL  Tlie  Antitrust 
Division's  notice  under  the  Antitrust 
Procedures  and  Penalties  Act  ("APPA") 
directed  that  public  comments  be  sent 
to  John  F.  Greaney,  Chief,  Computera 
and  Finance  Section,  Department  of 
Justice,  Antitrust  Division.  Because 


Professor  Angel  is  under  the 
impression  that  the  Antitrust  Division 
seeks  to  eliminate  enforcement  of  the 
American  Bar  Association's  ("ABA") 
antidiscrimination  accreditation 
standards.  ABA  Accreditation  standards 
211-213,  dealing  with  discrimination, 
are  not  affected  by  the  proposed  Final 
Judgment.  Nor  is  the  enforcement  of 
those  standards.  I^w  schools  will 
continue  to  maintain  faculty  salary 
records.  Accreditation  inspection  teams 
may  review  these  records  to  investigate 
discrimination  complaints.  The 
proposed  Final  Judgment  prevents  the 
ABA,  but  not  other  organizations,  bom 
collecting  and  disseminating  salary 
data.  Additionally,  site  inspection  teams 
may  not  compare  salary  levels  at  one 
law  school  with  those  at  another,  since 
the  Complaint  alleges  that  this  had  been 
done  to  raise  salaries  illegally,  but  may 
review  the  records  of  the  inspected 
school  to  resolve  discrimination 
allegations. 

2.  Professor  Leslie  G.  Espinoza  (Exhibit 
2} 

Professor  Espinoza  is  concerned  that 
the  consent  decree  would  prevent  the 
Society  of  American  Law  Teachera  from 
collecting  salary  data  frt>m  law  schools 
that  may  be  used  to  determine  if  salary 
levels  are  discriminatory.  The  consent 
decree  is  not  intended  to  relax  the 
ABA's  antidiscrimination  accreditation 
standards,  and  it  will  not  have  that 
efiiect.  The  Society  of  American  Law 
Teachers  procures  salary  data  from  law 
school  deans  that  may  be  used  to 
ascertain  whether  salary  levels  are 
discriminatory.  While  the  ABA  will  no 
longer  be  permitted  to  collect  and 
disseminate  faculty  salary  data  and  to 
use  it  in  the  accreditation  process  to 
increase  faculty  salaries,  law  schools 
will  continue  to  maintain  salary  data 


>  As  the  deadline  for  public  comments  has 
expired,  any  future  lettera  received  by  the  Justice 
Department  will  be  treated  as  citizen  letters  and 
«vill  not  be  Bled  with  the  Court. 


The  ABA  used  the  accreditation 
process  to  fix  and  raise  faculty  salaries. 
They  collected  extensive  salary  data  and 
used  it  to  pressure  schools  to  raise  their 
salaries  to  an  artificial  level.  The 
consent  decree  is  narrowly  tailored  to 
prevent  such  illegal  collusion  in  the 
future.  It  does  not  affect  the  ABA's 
enforcement  of  antidiscrimination 
accreditation  standards. 

Dated:  November  3, 1995. 
Respectfully  submitted, 
Anne  K.  Bingaman, 
Assistant  Attorney  General,  Antitrust 
Division. 
John  F.  Greaney, 
D.  Bruce  Pearson, 
Jessica  N.  Cohen, 
James  J.  Tierney, 
Molly  L  DeBusschere, 

U.S.  Department  of  Justice,  Antitrust  Division, 
Computers  and  Finance  Section,  Judiciary 
Center  Building,  555  Fourtli  Street.  N.W.. 
Washington,  DC  20001.  202/307-ei22. 

Teiiq>le  Univenity,  School  of  Law 

1719  N.  Broad  Street  (055-00).  A 
Commonwealth  University,  Philadelphia, 
Pennsylvania  19122,  (215)  204-7861,  Fax: 
(215) 204-1185 

October  16, 1995. 
The  Honorable  Janet  Reno, 
Attorney  General,  Department  of  Justice,  R. 
4400,  Tenth  and  Constitution  Avenue, 
'  N.W.,  Washington,  DC 20530.  FAX 202- 
514-4371 

Dear  Attorney  General  Reno:  I  was  shodied 
to  learn  that  the  Justice  Department  is 
seeking  to  eliminate  enforcement  of  the 
antidiscrimination  Accreditation  Standards 
of  the  ABA 

I  didn't  substantially  financially  support 
the  election  of  President  Clinton  to  have  you 
destroy  what  limited  antidiscrimination 
protection  law  school  faculty,  staff  and 
students  currently  enjoy. 

I  suggest  you  explain  your 
antidiscrimination  position  to  your  Antitrust 
Division. 
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Sinonvly, 
Marina  Angel, 
PrafeMtoroflaw. 

MA/tab 
Bnckmin 
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885  Cmtre  Street,  NtVton.  MA  02159-1163, 
Uw  School,  (617)  55^550,  FAX  (617)  552- 
2615 

By  PacsimUe:  202-51^371 
October  17, 1995. 
The  Honorable  )anet  Aeno, 
Attorney  General,  Department  of  Justice,  B. 
4400,  Tenth  and  (institution  Avenue, 
N.W.,  Washington.  D.C.  20530 

Deer  Attorney  Gene^  Reno:  I  am  very 
disturbed  that  the  convent  judgment 
proposed  in  the  matter  involving  the  ABA 
Acaeditation  Standandi  and  your  antitrust 
division  would  eliminate  the  most  important 
antidiscrimination  pr9vision  of  the  ABA 
standards:  review  of  salary  and/or  fringe 
benefits  tw  race  and  ginder. 

The  ability  of  the  A^A  Standards  to  put 
teeth  in  antidiscrimination  policy  is 
important.  The  ability  of  review  teams  to 
have  access  and  to  fente  disclosure  of  actual 
data  is  crucial  I^ast  January.  I  testified  before 
the  ABA  Special  Commission  to  review 
accreditation  standards.  I  have  enclosed  a 
copy  of  my  testimony,  I  hope  that  it  will  help 
illuminate  what  an  important  role 
accreditation  plays  in  the  integration  of  law 
schools,  and  ultimate^  the  profession. 

I  also  am  a  member  of  the  Board  of 
Directors  of  the  Society  of  American  Law 
Teachers  (SALT).  SAIiT  has  long  been 
concerned  about  the  s^tematic  salary 
discrimination  against  women  and 
minorities.  Indeed,  SALT  publishes  an 
aimuai  nationwide  salary  survey.  That  survey 
has  been  used  by  many  women  and 
minorities  to  address  salary  inequity  in  their 
o%vn  law  school  SALf  obtains  the  data  fiom 
law  school  deans.  The  deans  are  generally 
willing  to  release  it  bocause  it  is  released  in 
any  event  in  the  ABA  laccreditation  process. 
The  deans  also  are  imable  to  claim  they  do 
not  have  it — because  the  ABA  process 
requires  them  to  keep  it. 

I  hope  that  the  Clinton  administration  will 
take  a  second  look  at  tfie  proposed  consent 
judgment  As  so  often  happens,  those  who 
are  most  affected  by  cfrtain  provisions  are 
outsiders  to  the  powet  process  that 
negotiated  the  proposed  judgment  Please  do 
not  hesitate  to  call  wi|h  any  questions. 

Sincerely. 
Leslie  G.  Espinoza, 
Pmfeseor  of  Law. 

AALS  Sectkm  on  Minnity  Groups 
Newahtlar 

May  1995. 

Testimony  Before  the  Special  Commission  To 
Review  the  Substance  and  Process  of  the 
American  Bar  Association's  Accreditation  of 
American  Law  Schools 

Professor  Leslie  G.  Espinoza,  Chair,  AALS 
Section  on  Minority  Groups,  January  6, 1995 

Good  Afternoon,  I  would  like  to  thank  the 
Commission  for  affording  the  AALS  Section 


on  Minority  Groups  this  opportunity  to 
oonunent  on  the  ABA/ AALS  Accreditatico 
process.  Within  the  time  firame  permitted  by 
these  hearings,  I  will  make  two  points. 

First,  in  addressing  issues  of  accreditation 
the  legal  community,  particularly  those  of  us 
in  the  academy,  should  be  mindfiil  of  the 
monopoly  power  we  exercise.  Our  monopoly 
control  is  profound.  Indeed,  it  is  protected 
and  perpetuated  by  us.  Persons  who  engage 
in  the  imauthorired  practice  of  law  can  be 
prosecuted — under  the  law. 

And  the  ability  to  determine  who  is 
authorized  to  practice  law  is  primarily 
controlled  by  the  law  school  community.  We 
are  the  gatekeepers  to  the  profession.  For 
admission  to  practice,  nearly  all  state  bars 
require  graduation  from  an  ABA  accredited 
law  school.  Admission  to  law  school  is 
controlled  by  individual  law  schools  through 
their  admissions  offices.  Admission  is  also 
controlled  nationally  through  the  consortium 
of  laws  schools  that  forms  the  Law  School 
Admissions  Council.  The  LSAC  is  the 
organization  that  designs  and  administers  the 
LSAT.  At  the  other  end  of  the  process,  law 
school  curriculum  largely  drives  the  content 
of  bar  examinations — increasingly  so  since 
the  universalization  of  the  Multistate  Bar 
Examination. 

With  the  privilege  of  power  comes 
responsibility.  Access  to  law  is  hindamental 
for  the  protection  of  personal  and  public 
rights.  Indeed  it  is  ofren  lavvyers  who  are 
responsible  for  the  recognition  or  creation  of 
those  rights.  Lawyers  dominate  legislatures 
as  both  elected  officials  and  legislative  sXaSL 
It  is  the  duty  of  law  schools,  encouraged  and 
enforced  through  the  accreditation  process, 
to  ensure  that  the  future  legal  community  is 
responsive  to  the  society  as  a  whole. 

The  need  to  be  legally  relevant  and 
responsive  to  the  whole  community  is  the 
second  point  I  will  make  today.  Historically 
exclusion  of  persons  of  color  from  law  was 
nearly  complete.  This  was  particularly  true 
for  women  of  color.  Frankly,  this  is  still 
largely  the  case.  Richard  Chused's  study  in 
1986  documented  tiie  absence  of  outsidsra  in 
the  academy.  One  third  of  law  schools  had 
no  minority  professors,  one  third  had  only 
one.  In  1992,  ProflBssors  Merrit  and  Reskin 
empirically  documented  the  double  standard 
in  the  hiring  of  minority  women  in  the 
academy.  The  exclusion  of  persons  of  color 
from  the  academy  continues. 

The  impact  of  those  outsiders  who  have 
gained  entry  is  significant  given  our  small 
numben.  We  have  worked  to  increase  the 
number  of  and  to  support  minority  law 
students.  We  have  contributed  to  the  legal 
literature,  in  theory,  substance  and  method. 
We  have  changed  the  discourse  by  bringing 
our  voice  to  the  law.  Despite  these 
contributions,  there  is  much  more  work  to 
do. 

Accreditation  has  been  the  ibimdation  for 
our  inclusion  in  the  academy.  It  forces 
accountability.  Importantly,  accreditation 
requires  law  schools  to  have  historic 
accountability.  Self  studies  and  site  team 
reports  view  processes  in  the  law  school.  The 
standards  require  scrutiny  of  admissions, 
placement,  curriculum,  hiring  of  faculty, 
tenuring  process  and  results  and 
administration.  Thus  the  accreditation 


process  has  been  the  only  forum  far 
addressing  issues  of  inclusion  and 
discrimination  in  all  aspects  of  the 
institution. 

I  will  end  with  reference  to  the  letter  by 
the  consortium  of  fourteen  deans  that  gpve 
rise  to  these  hearings.  The  members  of  the 
Section  on  Minority  Groups  fear  that  what 
underlines  the  deans'  challenge  to 
accreditation.  The  letter  questions  the  need 
for  law  schools  to  explain,  "any  departure 
from  the  pattern  that  has  been  prescrttwd  for 
all  schools — ^why,  for  instance,  the  clinical 
faculty  are  treated  differently  than  the 
research  faculty  in  some  respect,  or  what 
plans  exist  for  increasing  square  footage  in 
the  library,  or  how  the  'right'  composition  of 
the  faculty  will  be  achieved."  The  members 
of  the  Section  on  Minorities  do  not  doubt 
that  this  is  coded  language  for  an  attack  on 
the  "divereity"  or  "multicultural" 
requirements  in  the  ABA  4andards. 

Finally,  the  lettur  from  the  14  deans 
indicates  that  there  are  some  law  schools  at 
the  apex  of  the  pyramid  of  all  law  schools — 
"schools  with  unquestionably  strong 
educational  {»ograms  (that)  are  not  quickly 
given  the  ABA'S  seal  of  approval  *  *  *" 
These  law  schools,  the  letter  implies,  should 
be  beyond  the  review  of  acaeditation.  The 
Second  on  Minority  Groups  strongly 
disagrees.  Indeed,  die  arrogance  of  many  of 
the  elite  schools  has  too  often  blinded  them 
to  their  own  exclusionary  practices  in  hiring 
and  student  composition.  The  accreditation 
pr(x»ss  must  apply  imiformly  to  all  law 
schoob  in  order  to  ensure  a  diveree  and 
relevant  legal  proiisssion  for  the  next  century. 

[FR  Doc.  95-30289  Filed  12-12-95;  8:45  am] 
■LUNQ  OOOE  441»-«1-M 


Notice  Pursuant  to  the  National 
Cooperative  Resaardi  and  Production 
Act  of  1993— Arrayed  Primer  Extension 
(APEX)  Research  Consortium 

Notice  is  hereby  given  that,  on 
September  26, 1995,  pursuant  to  Section 
6(a)  of  the  Natienal  Cooperative 
Research  and  Prtxluction  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Arrayed  Primer  Extension  (APEX)     . 
Resrarch  Consortiimi,  a  joint  venttue 
formed  as  a  cooperative  research 
consortiiun  by  the  parties  set  forth  in 
this  notice  (the  "Joint  Venture"),  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Joint  Venttue  and 
(2)  the  nattire  and  objectives  of  the  Joint 
Venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiff  to  actual  damages 
imder  specified  dictunstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  are:  Pharmacia  Biotech, 
Inc.,  Piscataway,  NJ;  Baylor  College  of 
Medicine,  Houston.  TX;Duke 
University,  Durham,  NC;  and 


Indentigene,  Inc..  Houston.  TX.  The 
general  area  of  planned  activity  is  to 
develop  and  demonstrate  arrayed 
primer  extension  DNA  analysis  systems 
for  sequencing  in  DNA  diagnosis. 
ConsUnoe  K.  Robiiiaoii, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-30284  Filed  12-12-95: 8:45  am] 
■UMO  OOOe  441»-ai-H 


Notlcs  Pursuant  to  the  National 
Coopsrativs  Research  and  Production 
act  of  1993-HOTV  Broadcast 
Technology  Consortium 

Notice  is  hereby  given  that,  on 
September  11, 1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
HDTV  Broadcast  Technology 
Consortiimi  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
C(»nmission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  partnership.  The 
notifications  were  filed  for  the  purpose 
of  limiting  recovery  of  plaintifEs  to 
actual  damages  imder  specified 
drciunstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Advanced  Modular  Solutions,  Inc., 
Acton,  MA;  Comaik  Communications, 
Inc.,  Southwick,  MA;  David  SamofT 
Research  Center,  Inc..  Princeton,  NJ; 
International  Business  Machines,  Inc., 
Yorictown  Heights,  NY;  MQ  Network 
Architecture,  Richardson,  TX;  National 
Broadcasting  Company,  Inc.,  New  York, 
NY;  Philips  Laboratories,  Briaicliff 
Manor,  NY;  Sun  Microsystems  Federal, 
Inc.,  Moimtain  View,  CA;  and  Thomson 
Consumer  Electroitics,  Inc.,  Washington, 
DC 

The  piupose  of  the  Joint  Venttue  is  to 
develop  and  demonstrate  "HDTV 
Broadcast  Technology".  The  activities  of 
the  Joint  Venture  project  will  be 
partially  funded  by  an  award  from  the 
Advanced  Technology  Program, 
National  Institute  of  Standards  and 
Technology,  Department  of  Commerce. 
Conttanoe  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-30285  Filed  12-12-95;  8:45  am] 
MLUNQ  OOOE  441S-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1M3~Rsaltime-Mlero-PCR- 
Analysis  Systsm 

Notice  is  hereby  given  that,  on  August 
21, 1995.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 


et  seq.  ("the  Act"),  Realtime-Micro-PCR- 
Analysis  System,  a  joint  venture  formed 
as  a  cooperative  research  company  by 
the  parties  set  forth  in  this  notice  (the 
"Joint  Ventiue '),  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Joint  Venture  and 
(2)  the  nature  and  objectives  of  the  Joint 
Venture.  The  notifications  were  filed  for 
the  purpose  of  involfdng  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiff  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  are:  Perkin  Elmer  Corp., 
Norwalk,  CT;  EG&G  IC  Sensors,  Inc.. 
Milpitas,  CA;  Cornell  University 
Medical  College,  New  York,  NY; 
Univeraity  of  Minnesota,  Minneapolis, 
MN;  and  Louisiana  State  University, 
Baton  Rouge,  LA.  The  general  area  of 
planned  activity  is  to  develop  integrated 
systems  for  genetic  analysis  employing 
micromachined  elements. 
CoBstaiioe  K.  RobiosoB, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  95-30286  Filed  12-12-95;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

This  notice  amends  a  petition 
docmnent  published  in  the  Federal 
Register  on  November  13, 1995  (60  FR 
57025),  docket  number  M-95-156-C, 
Amax  Coal  Company  and  Clipmate 
Corporation,  Chhiook  Mine  (I.D.  No.  12- 
00322).  The  petitioner  filed  a  petition  to 
modify  the  application  of  30  CFR 
77.1303(y)  (1)  and  (2)  (explosives, 
handling  and  use)  instead  of  30  CFR 
75.1303(y)  (1)  and  (2). 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Healtii  Act  of  1977. 

1.  R.S.  Coal  Company 

[Docket  No.  M-95-157-C] 

R.S.  Coal  Company,  729-B  West 
Shamokin  Street,  Trevorton, 
Peimsylvania  17881-1461  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.332  (b)(1)  and  (b)(2)  (working 
sections  and  working  places)  to  its  No. 
1  Slope  (I.D.  No.  36-07108)  located  in 
Northimiberland  Cotmty,  Pennsylvania. 
The  petitioner  proposes  to  use  air 
passing  through  inaccessible  abandoned 
workings  and  additional  areas  not 
examined  and  which  is  currentiy 


mixing  with  the  air  in  the  intake 
haulage  slope  to  ventilate  the  active 
working  section,  and  to  ensure  the 
maintenance  of  air  quality  through  the 
sampling  of  section  intake  air  for  carbon 
dioxide,  methane,  and  oxygen 
deficiency  at  the  gangway  level  during 
the  preshift  and  on-shifl  examinations. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  R.S.  Coal  Company 

[Docket  No.  M-95-158-C] 

R.S.  Coal  Company,  729-B  West 
Shamokin  Street,  Trevorton, 
Peimsylvania  17881-1461  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.335  (construction  of  seals)  to  its 
No.  1  Slope  (ID.  No.  36-07108)  located 
in  Northumberland  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
alternative  methods  of  construction 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty  in 
accessing  previously  driven  headings 
and  breasts  containing  inaccessible 
abandoned  workings;  to  accept  a  design 
criteria  in  the  10  psi  range;  and  to 
permit  the  water  trap  to  be  installed  in 
the  gangway  seal  and  sampling  tube  in 
the  monkey  seal  for  seals  installed  in 
pairs.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  R.S.  Coal  Company 

[Docket  No.  M-95-159-C] 

R.S.  Coal  Company,  729-B  West 
Shamokin  Street,  Trevorton, 
Peimsylvania  17881-1461  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(b)(1),  (4)  and  (5)  (weekly 
examination)  to  its  No.  1  Slope  (I.D.  No. 
36-07108)  located  in  Northumberland 
Coimty,  Pennsylvania.  Due  to  hazardous 
conditions  and  roof  falls,  certain  areas 
of  the  intake  haulage  slope  and  primary 
escapeway  cannot  be  traveled  safely. 
The  petitioner  proposes  to  examine 
these  areas  from  the  gtmboat/slope  car 
with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proftosed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 
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4.KACM1 

(Dodwt  ffo.  M-9S-186-a 

R.S.  Coal  Compai^.  720-B  West 
Smnokin  Street.  TaivMton. 
Pennsylvania  17881rl461  has  filed  a 
petitiiui  to  modify  t|e  application  td  30 
CFK  75.1100-2  (^pisHtity  and  locaticm  of 
fir^^ting  equ^nn^t)  to  its  No.  1 
Slope  (LO.  No.  36-0^108)  located  in 
Northumberland  Coimty,  Pennsylvania. 
The  petitioner  proposes  to  use  only 
port&le  fire  extinguishers  to  replace 
existing  requiiements  where  rock  dust, 
water  cars,  and  odief  water  storage  are 
not  practical.  The  petitioner  asserts  that 
the  proposed  ahera^tive  method  would 
provide  at  least  the  lame  measure  of 
protection  as  would  jthe  mandatory 
standard.  I 

5.  R.S.  Coal  Cooipaiy 

[Dodat  No.  M-9»-16«-C] 

R.S.  Coal  Company,  7^-B  West 
Shamokin  Street,  Ti^vorton, 
Pennsylvania  17881rl461  has  filed  a 
petition  to  modify  tl^e  application  of  30 
CFR  75.1200(d)  ft  (i]  (mine  map)  to  its 
No.  1  Slope  (I.D.  NOf  36-07108)  located 
in  Northumberland  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  cross-section^  instead  of  contour 
Unes  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-fbot 
intervals  of  advance  from  the  intake 
slope  and  to  limit  tfaje  required  mapping 
of  the  mine  woricin^  above  and  below 
to  those  present  within  100  feet  of  the 
veins  bebig  mined  esccept  when  veins 
are  interconnected  to  oUier  veins 
beyond  the  100-foot  limit  through  rock 
tunnel.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would^the  mandatory 
standard. 


s  wouldjtht 
Conpaiy 


6.R.S.Coal 

(Docket  No.  M-95-164-C1 

R.S.  Coal  Companjy,  729-B  West 
Shamokin  Street,  Tibvorton, 
Pennsylvania  178811^1461  has  filed  a 
petition  to  modify  t^e  application  of.30 
CFR  75.1202-l(a)  (temporary  notations, 
revisions,  and  supplements)  to  its  No.  1 
Slope  (IX).  No.  36A]|7108)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  revise  and 
supplement  bubs  naps  annually 
instead  of  every  8  aicnths,  as  required, 
and  to  update  aaipeidaily  by  hand 
aottiona.  The  patiMoner  asserts  that  the 
proposed  allwaaUm  method  would 
provide  at  least  IIm  same  measure  of 
pretectieo  as  wa«k|  the  mandatory 


7.  CewsolidatioD  Goal  ConqMay 

Pocket  Na  M-95-163-a 

Consolidation  Coal  Company,  Ccmsol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.804(a) 
(underground  high-voltage  cables)  to  its 
BlacksviUe  No.  2  Mine  (I.D.  No.  46- 
01968)  located  in  Mmiongalia  County, 
West  Virginia.  The  petitioner  proposes 
to  use  a  high-voltage  (4,160-volt)  cable 
with  an  internal  ground  check 
conductor  smaller  than  No.  10  (A.W.G.) 
as  a  part  of  its  longwall  mining  system. 
The  type  of  cable  would  be  the  CABLE/ 
BICC  Anaconda  brand.  5  kV,  3/C.  Type 
SHD+GC:  Amercable  Tiger  brand.  3/C.  5 
kV.  Type  SHD-CGC;  Pirelli  5  kV.  3/C. 
Type  SHD-CENTER-GC:  or  similar 
5, 000- volt  cable  with  center  ground 
check  conductor,  but  otherwise 
manufactured  to  the  ICEA  Standard  S- 
75-381  for  Type  SHD,  three-oonductor 
cables  accepted  by  MSHA  as  flame- 
resistant.  The  petitioner  states  that  the 
cable  would  be  constructed  of 
symmetrical  3/C.  3/G.  and  1/GC;  the 
groxmd  check  conductor  would  be 
insulated  flexible  center  conductor  with 
a  cross-sectioiul  area  not  less  than  1,800 
circular  mils;  that  all  electrical 
personnel  who  perform  maintenance  on 
the  Imgwall  would  receive  training  in 
the  installation  and  repair  of  the  cable; 
and  that  proposed  revision(s)  for  the 
approved  30  CFR  Part  48  training  plan 
would  be  submitted  to  the  Coal  Mine 
Safety  and  Health  District  Manager  and 
would  specify  task  training,  including 
review  of  the  proposed  terms  and 
conditions  of  this  petition.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measiue  of  protection  as 
would  the  mandatory  standard. 

8.  The  PMsbuig  ft  Midway  Coal  Mining 
Company 

(Docket  No.  M-95-164-C] 

The  Pittsburg  ft  Midway  Coal  Mining 
Company,  6400  South  Fiddler's  Green 
Circle,  Englewood,  Colorado  80111- 
4991  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  (oil  and 
gas  wells)  to  its  North  River  No.  1  (I  J3. 
No.  01-00759)  located  in  Tuscaloosa 
County,  Alabama.  The  petitioner 
proposes  to  plug  and  mine  through  oil 
and  gas  wells.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatary 
standard. 


t.  Bk  Ran  Coal  Cempaay,  Inc. 

(Docket  No.  M-95-165-C] 

Elk  Run  Coal  Company,  Inc.,  Box  497, 
Sylvestw.  West  Virghiia  25193  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.333(d)(1)  (ventilation 
controls)  to  its  Blad(  King  Mine  (I.D.  No. 
46-08230),  its  White  Knight  Mine  OD- 
No.  46-00055).  and  its  Bishop  2  Mine 
(I.D.  No.  46-08181)  all  located  in  Boone 
County,  West  Virginia;  and  its  Laurel 
Ahna  Mine  (I.D.  No.  46-08457),  and  its 
Laurel  Eagle  Mine  (I.D.  No.  46-08383) 
both  located  in  Raleigh  Coimty.  West 
Virginia.  The  petitioner  proposes  to  use 
electronically  operated  Roll-Down 
Doors  constructed  of  rubber  material 
similar  to  those  used  in  conveyor  belts 
to  control  ventilation  within  the  air 
course  in  the  main  entries  instead  of 
heavy  Metal  Doors.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

10.  Cyprus  Plateau  Mining  Corporation 

(Docket  No.  M-95-166-C] 

Cyprus  Plateau  Mining  Corporation, 
Budianan  Ingersoll  Professional 
Corporation,  One  Oxford  Centre,  301 
Grant  Street,  20th  Floor.  Pittsburgh. 
Pennsylvania  15219-1410  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.350  (air  courses  and  belt  haulage 
entries)  to  its  Willow  Creek  Mine  (I.D. 
No.  42-02113)  located  in  Carbon 
County.  Utah.  The  petitioner  proposes 
to  use  the  belt  entry  in  its  longwall 
development  entries  as  a  return  entry 
during  longwall  development  and  to  use 
the  belt  entry  as  an  intake  entry  during 
longwall  retreat  mining  and  in  some 
mains  during  and  after  development. 
The  petitioner  proposes  to  install  carbon 
monoxide  detectors  as  an  early  warning 
fire  detection  system  in  the  longwall 
panel  intake  escapeway  entry  and  the 
panel  belt  entry  iised  as  a  return  air 
course.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

11.  Cyprus  Plateau  Mining  CorponrtiaB 

(Docket  No.  M-95-167-C1 

Cyprus  Plateau  Mining  Corporation. 
Buchanan  Ingersoll  Professional 
Corporation,  One  Oxford  Centre,  301 
Grant  Street,  20th  Floor,  Pittsburgh, 
Pennsylvania  15219-1410  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002  Oocaticm  of  trolley  wires, 
trolley  fiseder  wires,  high-voltage  caUes 


and  transformers)  to  its  Willow  Creek 
Mine  (I.D.  No.  42-02113)  located  in 
Carbon  Coimty,  Utah.  The  petitioner 
proposes  to  use  high-voltage  (2,400  or 
4,160  volt)  cables  to  power  longwall 
mining  equipment.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measiue  of  protection  as  would  the 
mandatory  standard. 

12.  Cjrpms  Plateau  Mining  Corporation 

[Docket  No.  M-95-168-C) 

Cyprus  Plateau  Mining  Corporation, 
Buchanan  Ingeraoll  Professional 
Corporation,  One  Oxford  Centre,  301 
Grant  Street,  20th  Floor,  Pittsburgh, 
Pennsylvania  15219-1410  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.352  (return  air  courses)  to  its 
Willow  Creek  Mine  (I.D.  No.  42-02113) 
located  in  Carbon  County,  Utah.  The 
petitioner  proposes  to  use  the  belt  entry 
in  its  longwall  development  entries  as  a 
return  entry  during  longwall 
development.  The  petitioner  proposes  to 
install  carbon  monoxide  detectors  as  an 
early  warning  fire  detection  system  in 
the  longwall  panel  intake  escapeway 
entry  and  the  panel  belt  entry  used  as 
a  return  air  course.  The  petitioner  states 
that  application  of  the  standard  would 
result  in  a  diminution  of  safety  to  the 
miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Ctmunents 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  12. 1996.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  December  67  IMS. 

PalricUW.Sihray. 

IXnctor,  Office  of  Standards,  Regulations, 
andVariancet. 

(PR  Doc  M-aosge  Filed  12-12-eS:  8:45  am] 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMNISTRAT10N 

[Notica  96-112) 

Notica  ol  Pfoapactlva  CopyHght 
Ucanaa 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  copyright 
license. 

summary:  NASA  hereby  gives  notice 
that  Collier  Research  &  Development 
Corporation,  of  45  Diamond  Hill  Road, 
Hampton,  Virginia  23666,  has  applied 
for  an  exclusive  copyright  license  for 
computer  software  entitled  "Structural 
Thermal  Sizer  (ST-SIZE)."  NASA 
received  assignment  of  the  copyright  on 
September  7, 1995,  from  Locldieed 
Engineering  and  Sciences  Company. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Ms. 
Robin  W.  Edwards,  Patent  Attorney, 
NASA  L,angley  Research  Center. 
DATES:  Responses  to  this  Notice  must  be 
received  by  February  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Robin  W.  Edwards,  Patent  Attorney, 
NASA  Langley  Research  Center,  Mail 
Code  212,  Hampton,  VA  23681-0001; 
telephone  (804)  864-3230. 

Dated:  December  5, 1995. 
Edward  A.  Franlde, 
General  Counsel. 
(PR  Doc.  95-30271  Filed  12-12-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Racordkaeping  Requiramants:  C^ca 
of  Managament  and  Budgat  (0MB) 
Raviaw 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
informaticm  collection  and  solicitation 
of  public  comment.  The  NRC  hereby 
innirms  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


r:  The  NRC  has  recently 
submitted  to  CX««ffi  for  review  the 
following  proposal  fw  the  collection  of 
information  under  the  provisions  of  the 
Paperwt^  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission  (new,  revision, 
or  extension):  Revision 


2.  The  title  of  the  infcxmation 
collection:  10  CFR  Part  20,  Proposed 
Rule,  Constraint  Level  for  Air  Emissions 
of  Radionuclides. 

3.  Hie  form  number  if  applicable: 
N/A 

4.  How  often  the  collection  required: 
A  notification  is  required  if  a  licensees 
air  emissions  exceed  a  level  that  would 
result  in  a  dose  in  excess  of  10  mrem 
TEDE  in  any  year,  to  the  individual 
likely  to  receive  the  highest  dose. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  Ucensees  other  than 
operators  of  nuclear  power  reactors. 

6.  An  estimate  of  tne  number  of 
responses:  1 

7.  The  estimated  number  of  annual 
respondents:  1 

8.  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 
requirement  or  request:  80 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
Applicable. 

10.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
establish  a  constraint  of  10  mrem/yr 
TEDE  for  dose  to  members  of  the  public 
bxim  air  emissions  of  radionuclides 
from  NRC  licensed  facilities  other  than 
power  reactors.  This  action  would 
provide  assurance  to  the  EPA  that  future 
emissions  from  NRC  licensees  will  not 
exceed  levels  that  will  provide  an  ample 
margin  of  safety.  This  action  is  expected 
to  be  the  final  step  in  providing  EPA 
with  a  basis  upon  which  to  rescind  40 
CFR  61  "National  Emission  Standards 
for  Hazardous  Air  Pollutants",  Subpart 

I  as  it  applies  to  NRC  licensed  facilities 
other  tlum  power  reactors,  thereby 
relieving  these  NRC  licensees  from 
unnecessary  dual  regulations. 

Submit  by  February  12,  1996, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (hOtC's 
Advanced  Copy  Dociunent  Library)  NKC 
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subsystem  at  FedWorld.  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington.  DC.  area  can 
dial  FedWorld.  1-900-303-4672.  or  use 
the  FedWorld  Intetnet  address: 
fedworld.gov  (Telilet).  The  document 
will  be  available  oi  the  biilletin  board 
for  30  days  after  thto  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  docuinoit,  please  contact 
the  FedWorld  help|  desk  at  703-487- 
4608. 

Comments  and  ouestions  can  be 
directed  by  mail  to  the  0MB  reviewer 
byjanuary  12. 199^. 
Troy  Hillier,  Officd  of  Information  and 
Regulatory  Afhi^  (3150-0014), 
NEOB-10202,  Omce  of  Management 
and  Budget,  Wellington,  DC  20503 
Comments  can  also  be  submitted  by 
telephone  at  (202)  995-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  4115-7233. 

Dated  at  Rockville.|  Maryland,  this  7th  day 
of  Decamber,  1995. 

For  the  Nuclear  Regulatory  Comminion. 
Gerald  F.  Oanted. 

DealpHtted  Senior  Officiaiforlnfonnation 
ResouTcas  S4anagem0nt. 
(FR  Doc.  95-30336  Filed  12-12-95;  8:45  am] 


Carolina  Power  and  Light  Company 
(Bnimwlek  Slaani  Electric  Plant); 
EMoipftton 


Carolina  Power  4nd  Light  Qnipany 
(CP&L.  the  license^)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-71 
and  DPR-62.  which  authorize  operation 
of  Brunswick  Steam  Electric  Pbmt 
(BSEP),  Unit  Nos.  1  and  2,  at  power 
levels  not  in  excess  of  2436  megawatts 
thermal.  The  fiacility  consists  of  two 
boiling  water  reactors  at  the  licensee's 
site  in  Brunswick  County,  North 
Carolina.  The  operating  license 
provides,  among  other  things,  that  BSEP 
is  subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect! 

n.  ' 

Pursuant  to  10  OFR  55.35(a),  an 
applicant  whose  application  for  an 
operator  license  his  been  denied 
because  of  failure  to  pass  the  writtm 
examination  or  opWating  test,  or  both, 
may  file  a  new  application  two  months 
aftn  the  date  of  depial. 

m.  I 

By  letter  dated  November  8, 1995. 
CP&L  requested  an  exemption  under  10 


CFR  55.11  on  behalf  of  its  employee,  an 
applicant  for  a  Senior  RecKrtcnr  Operator 
license  (applicant)  under  Subpart  D  of 
10  CFR  Part  55,  from  the  requirements 
of  10  CFR  55.35(a).  The  scheduler 
exemption  requested  would  allow  the 
applicant  to  file  a  new  application 
before  the  two  month  waiting  period 
expires  and,  thereafter,  to  be  re- 
administered  a  written  examination 
during  the  week  of  December  18. 1995. 
The  applicant  was  notified  that  he  had 
not  passed  his  written  examination 
(taken  the  week  of  October  23, 1995)  by 
letter  from  Region  n  dated  November 
16, 1995,  which  would  make  the 
applicant  eligible  for  re-examination  no 
earlier  than  January  16, 1995. 

The  Code  of  Federal  Regulations  at  10 
CFR  55.11  states  that,  "The  Commission 
may,  upon  application  by  an  interested 
person,  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  pari  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  and 
are  otherwise  in  the  public  interest." 

In  support  of  its  request  for 
exemption.  CPftL  indicated  that  the 
applicant  has  entered  a  remediation 
process,  and  will  be  ready  for  re- 
examination the  week  of  December  18. 
1995. 

IV. 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  55.11,  granting  this 
exemption  to  the  applicant  from  the 
requirements  in  10  CFR  55.35(a)  is 
authorized  by  law  and  will  not  endanger 
life  or  property  and  is  otherwise  in  the 
public  interest.  This  one-time 
exemption  will  allow  the  applicant  to  be 
administered  a  written  re-examination 
during  the  week  of  December  18. 1995, 
prior  to  the  expiration  of  the  two  month 
time  period  from  the  date  of  notification 
of  the  results  of  his  first  written 
examination.  This  re-examination 
would  be  scheduled  to  coincide  with  a 
previously  scheduled  NRC  initial 
examination  visit.  Accordingly,  the 
Commission  hereby  grants  the  applicant 
an  exemption  on  a  one-time  only  basis 
from  the  scheduler  requirements  of  10 
CFR  55.35(a). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  also  determined  that 
the  issuance  of  the  exemption  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  An 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  was  noticed  in 
the  Fedwal  Register  on  December  6. 
1995  (60  FR  67483). 

This  exemption  is  efiisctive  upon 
issuance  and  expires  on  January  16, 
1996. 


Dated  at  Rockville,  Maryland  this  7th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Bogar, 

Director,  Division  of  Reactor  Controls  and 
Human  Factors,  Office  of  Nuclear  Reactm 
Regulation. 

(FR  Doc.  95-30335  Filed  12-12-95;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAQEMENT 

The  National  Partnerehip  Council 

AQENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

TME  AND  DATE:  1:00  pan..  December  13, 
1995. 

PtJkCE:  OPM  Conference  Center.  Room 
1350.  Theodore  Roosevelt  Building, 
1900  E  Street,  NW.,  Washington,  DC 
20415-0001.  The  conference  center  is 
located  on  the  first  floor.  Seating  will  be 
available  on  a  first-crane,  first-served 
baas.  Handicapped  individiials  wishing 
to  attend  should  contact  OPM  at  the 
number  shown  below  to  obtain 
appropriate  accommodations. 
STATUS:  This  meeting  will  be  open  to  the 
public  from  1:00  p.m.  imtil 
approximately  1:30  p.m.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  National 
Partnership  Coimdl  (NPC)  Training  and 
Facilitation  Handbook;  selection  of  NPC 
Award  winners. 

PORTION  OPEN  TO  THE  PUBUC:  Discussion 
of  the  NPC  Training  and  Facilitation 
Handbook  and  other  items  referred  to  in 
the  strategic  action  plan  for  1995  that 
was  adopted  at  the  January  10. 1995. 
meeting.  This  portion  of  the  meeting 
will  run  from  1:00  p.m.  tmtil 
approximately  1:30  pjn. 
PORTION  CLOSED  TO  THE  PUBUC:  Under  5 
U.S.C  §552b(c)(9)(B)  of  the  Government 
in  the  Sunshine  Act,  the  discussion  and 
selection  of  NPC  Partnership  Award 
winners,  beginning  at  approximately 
1:30  p.m.,  will  be  closed  to  the  pubUc. 
Because  of  the  desire  to  keep  the  final 
selection  of  the  NPC  award  winners 
confidential  imtil  they  are  officially 
notified  and  the  awards  are  annoimced, 
disclostire  of  the  NPC's  delibwations 
and  final  selection  of  award  winn«s 
would  significantiy  frustrate 
implementation  of  the  awards  program. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Douglas  K.  Walker.  National  Partnership 
Coimcil.  Executive  Secretariat.  Office  of 
Personnel  Management,  Theodore 
Roosevelt  Buildfrig.  1900  E  Street,  NW.. 


Room  5315,  Washington.  DC  20415- 
0001.  (202)  606-1000. 
SUPPLEMENTARY  INFORMATION:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments.  Mail  or 
deliver  your  comments  to  Mr.  Douglas 
K.  Walker  at  the  address  shown  above. 
Written  comments  should  be  received 
by  December  8  in  order  to  be  considered 
at  the  December  13  meeting. 

Office  of  Personnel  Management 

Janes  B.  King. 

Director. 
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(FR  Doc  95-30296  Filed  12-12-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Cnalaaaa  No.  34-M559;  File  No.  SR-QSCC- 
96-04] 

Self-Reguiatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Modifying 
OSCCe  By-laws  To  Provide 
indemnification  Protection  for 
Members  of  Committees 

December  6, 1995. 

On  August  25, 1995,  the  Government 
Seciirities  Qearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
GSQ>-95-04)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  November  6, 1995.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

I.  Description 

GSCC  has  amended  its  by-laws  to 
provide  indemnification  protection  for 
members  of  committees  established  by 
GSCC's  Board  of  Directors  who  are  not 
officers  or  directors  of  GSCC.  Article  IV, 
Section  4.1,  of  GSCC's  by-laws  ciirrently 
requires  that  GSCC  indemnify  to  the  full 
extent  permitted  by  law  a  present  or 
past  director  or  officer  of  GSCC  who  is 
made  a  party  to  any  action  or 
proceeding,  whether  civil  or  criminal, 
by  reason  of  the  fact  that  such  person  is 
or  was  a  director  or  officer  of  GSCC. 

The  indemnification  obligation  under 
Article  IV,  Section  4.1.  did  not  extend 
to  members  of  committees  established 
by  GSCC's  Board  of  Directors  if  the 


members  of  the  committees  were  not 
directors  or  officers  of  GSCC.  Thus,  for 
example,  the  indemnification  protection 
in  GSCC's  by-laws  did  not  cover  most  of 
the  members  of  GSCC's  Risk 
Management  Committee  who  are  senior 
credit  officers  of  GSCC  member  firms.  ^ 
The  amendment  provides  members  of 
Board-established  committees  with 
indemnification  protection  comparable 
to  the  protection  currentiy  given  to 
GSCC's  directors  and  officers. 

n.  Discussion 

Section  17A(b)(3)(F)«  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assiu«  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  "Hie  Commission  believes 
GSCC's  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A(b)(3)(F)  because  the 
proposal,  by  affording  appropriate 
protection  to  committee  members, 
should  enable  GSCC  to  obtain  the 
services  of  qualified  individuals  on  its 
Board-established  committees  and 
should  help  ensure  that  such 
individuals  may  act  freely  and 
objectively  in  the  exercise  of  their 
duties.  By  enhancing  the  selection  and 
objectivity  of  its  committee  members, 
GSCC's  committees  may  better  fulfill 
their  obligations  to  limit  credit  and 
market  risks  to  GSCC's  system  tiius 
assuring  GSCC's  ability  to  safeguard 
securities  and  funds  imder  its  control. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  nde  change  (File  No.  SR- 
GSCC-95-04)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  95-30301  Piled  12-2-95;  8:45  am) 
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MSU.S.C78*(bHl)(1988). 
*Securitiw  Exchange  Act  RsImm  No.  36435 
(October  30, 1995),  60  FR  56082. 


I  The  Risk  Management  Committee  provides 
advice  to  GSCC  on  the  creditworthiness  of 
individual  applicants  for  netting  system 
membership,  on  the  assessment  of  the  financial 
status  of  current  netting  system  members,  and  on 
market  conditions  affecting  the  government 
securities  market 

••  15  U.S.C  78q-l(b)(3)(F)  (1968). 

■17  CFR20a30-3(a)(12]  (1994). 
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SeH-Regulalory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
Relating  to  Eligibility  Changes  for 
Settlement  Balance  Order  Setdement 

December  6. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  17, 1995,  MBS  Gearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  (Commission 
("(Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  items  have  been 
prepared  primarily  by  MBSCC.  On 
November  1, 1995,  MBSCC  filed  an 
amendment  to  its  proposed  rule 
change.2  The  Ckimmission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
modifications  to  MBSCX's  Procedures 
relating  to  eligibility  for  Settlement 
Balance  Order  (SBO)  settlement. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  (Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

The  proposed  rule  change  will  modify 
MBSCC's  F*rocedures  relating  to 
eligibility  for  SBO  settlement. 
Specifically,  the  purpose  of  the 
proposed  rule  change  is  to  enable 
MBSCC  to  reject  trades  destined  for  SBO 
settlement  between  multiple  accounts  of 
a  participant  as  well  as  between  a 
participant's  accoimt  and  an  accoimt  of 


>  15  U.S.C.  $  78s(b)(l)  (1968). 

'  Letter  from  Anthony  H.  Davidson,  MBSGC,  to 
Michele ).  Bianco,  Division  of  Market  Regulation. 
Commission  (November  1, 1995). 

'  The  Commission  has  modiGed  parts  of  these 
statements. 
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a  related  paiticipaitt.«  The  SBO 
settkmeDt  netting  ^ locess  was  not    - ' 
intended  for  trades  between  multiple 
accounts  of  a  {>aiti(;ipant  or  between  a 
participant's  account  and  an  account  of 
a  related  paitidpai^.  The  inclusion  of 
these  t]fpes  of  tradds  was  not 
contemplated  whea  the  MBSGC  cash 
adjustment  procedures  were  developed, 
and  the  inchision  cpvld  cause  a 
perception  that  participants  might 
receive  greater  or  lesser  amoimts  than 
originally  intended!  depending  upon  the 
amount  of  intonal  trades  sutmiitted. 
Participants  may  record  such  trades  on 
a  trade-for-trade  basis. 

The  proposed  rule  change  is 
consistent  with  tha  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  because  it  will 
facilitate  the  prompt  and  accurate 
clearance  ana  settlement  of  securities 
transactions.'         : 

(B)  Self-Repilatoiy  Organization's 
Statement  on  Buixhn  on  Competition 

MBSOC  does  no(|  believe  that  the 
proposed  rule  chai^  will  have  an 
impact  on  or  impose  a  biirden  on 
competition.         j 

(C)  Self-Regulatory  Organization 's 
Statement  on  Coinpients  on  the 
Proposed  Rule  Chdftge  Received  from 
Members,  Participants,  or  Others 

MBSCC  advised  participants  by  an 
administrative  bulletin  dated  October  6. 
1995,  that  it  would  file  the  proposed 
nile  change  with  the  Commission.  No 
written  comments  relating  to  the 
proposed  rule  change  have  been 
received. 

nL  Date  of  Effisctiveness  of  the 
Proposed  Rule  Change  and  Timing  ibr 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publisbss  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  apflrove  such  proposed 
rule  change  or 

(6)  Institute  proceedings  to  determine 
whether  the  propoped  rule  change 
should  be  disapproved. 


*  The  term  "raUtMi  pArtidpant"  niMnt  any 
affiliate  (a*  defined  ia  Rule  l2b-2  of  the  Act]  or 
entity  that  1«  aaed  or  inleiidad  to  be  used  In  whole 
or  in  part  to  contravene!  the  purposes  of  the 
propoted  rale  change,  letter  from  Anthony  H. 
Davidaon.  MBSCC,  to  Michele  ).  Bianco.  Division  of 
Market  Regulation,  Cor>mis»k>n  (November  1, 
IMS). 

»15U.S.C87»q-l(lpS8). 


IV.  SoUcitatkm  of  Comments 

Interested  persfms  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  Mdth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commissicm  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Refnence  Room  in 
Washington,  DC.  Copies  of  siich  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization. 

All  submissions  should  refsr  to  the 
file  number  SR-MBSCC-95-08  and 
should  be  submitted  by  January  3, 1996. 

For  tlie  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authOTity. 

Mai'garet  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc  95-30300  Filed  12-12-95;  B:45  ami 
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Salf-Rogulatory  Organizationa; 
National  Aaaociation  of  Sacuritiaa 
Paalara,  Inc.;  Notioa  of  Filing  and 
Order  Granting  Atcalatatad  Approval 
of  a  Propoaad  Rule  Change  Relating  to 
Policy  Statement  on  Marfcat  Cloalnga 

December  7, 1995. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
November  22, 1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Sectirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  m  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


>  15  U.S.C  7ae(bHl)  (1988). 


L  Self-Regalatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Changs 

The  NASD  proposes  to  amend  its 
Policy  Statement  on  Maritet  Closings 
("SUtement"  or  "Policy  Statement"), 
adopted  pursuant  to  Article  Vn.  Section 
3  of  the  NASD  By-Laws,  to:  (1)  extend 
the  expiration  date  of  the  Statement  to 
December  31. 1997;  and  (2)  reflect 
regulatory  developments  since  the 
Statement  was  first  adopted  in  1988. 
The  amended  Statement  is  as  follows 
(additions  are  italicized;  deletions  are 
bracketed): 

NASD  Board  of  Governors  Policy 
Statement  on  Market  Closing 

September  20. 1988 
Amended  (insert  date]  1 995 

In  198a.  [T]  die  Board  of  Governors  of 
the  National  Association  of  Securities 
Dealers.  Inc.  [has]  carefully  considered 
the  numerous  proposals  resulting  from 
the  October  1987  market  break  ^ 

including  the  Report  of  the  NASD 
Committee  on  the  Quality  of  Maricets 
and  the  "circuit  breaker"  proposal 
recommended  by  the  President's 
Working  Group  on  Financial  Markets. 
The  Working  Group  proposal 
recommend(s]ed  that  all  U.S.  markets 
for  equity  and  equity-related  products, 
i.e..  stocks,  individual  stock  options, 
and  stock  index  options  and  futures, 
halt  trading  for  [one  hour]  certain 
specified  periods  if  the  Dow  )ones 
Industrial  Average  [("D)IA")] 
decline[s]d  250  points  or  400  points 
from  its  previous  day's  closing  level  { 
and  for  two  hours  if  the  DJIA  declines 
400  points).  The  proposal  also 
recommend[s]ed  specific  reopening 
procedures  and  consistent  index  futures 
price  limit  requirements.  Subsequently, 
the  major  securities  exchanges  adopted 
the  recommendations  of  the  Working 
Group  as  trading  halt  rules,  with 
uniform  criteria  established  for  the 
coordinated  implementation  of  trading 
halts  across  all  equity  and  equity- 
related  markets  in  the  evmt  of 
extraordinary  market  movements.  The 
exchanges  have,  from  time-to-time, 
considered  canendments  to  such  rules. 

Having  reviewed  the  [se  numerous] 
original  proposal[s]  of  the  Working 
Group,  t/ie  trading  halt  rules  adopted  by 
the  major  securities  exchanges  and  any 
modifications  thereto,  the  Board  of 
Governors  [has  adopted]  reaffirms  the 
position  that  is  set  forth  below  in  this 
Statement  of  Policy. 

The  Board  notes  that  while  progress 
has  been  made  by  the  markets  in  areas 
involving  systnns  capacity,  margin 
requirements  and  information  sharing,  a 


number  of  recommendations  from  the 
various  proposals  unfortunately  have 
not  yet  been  either  fully  considered  or 
actively  pursued.  The  Board  believes 
that  market  dosii^  are  not  the  answer 
to  the  potential  danger  of  precipitous 
declines  in  market  prices  and  that  it  is 
mora  important  to  aggressively  pursue 
other  initiatives.  Among  these  are: 

1.  Congress  shoidd  vest  regulatory 
authority  for  ell  equity  derivative 
instruments  in  the  Securities  and 
Exchange  Commission. 

2.  Congress  should  give  the  Securities 
and  E3cc£uige  Commission  authcnity  to 
oversee  the  establishment  of  initial  or 
maintenance  margin  requirements  by 
self-regulatory  organizations  for  all 
equity  instruments.  Relative  margin 
levels  for  equities  and  equity  derivative 
instruments  should  be  consistent  across 
all  market  places. 

3.  The  activities  of  clearing  and 
settiement  systems  should  be 
coordinated  across  market  places  to 
reduce  financial  risk  for  all  participants. 
Clearing  and  settiement  facilities  for  all 
equity  derivative  instruments  should  be 
unified  or  linked  as  in  the  options  and 
securities  markets. 

4.  An  intermarket  self-regulatory 
coordinating  policy  group  (with 
subgroups)  composed  of  persons  at  the 
senior  management  level  of  all  self- 
regulatory  organizations  should  be 
established  to  plan,  communicate  and 
coordinate  with  each  other  Lq  the 
surveillance,  financial,  operational  and 
technology  areas  and,  acting  with 
federal  regulators,  to  formulate 
contingency  plans  for  market 
emergencies. 

5.  To  the  extent  that  legislation  is 
needed  to  accomplish  any  of  these 
objectives.  Congress  should  be  urged  by 
all  securities  industry  organizations  to 
act  prompUy. 

We  beheve  implementation  of  these 
recommendations  would  provide  a  more 
permanent  and  appropriate  response  to 
the  events  of  October  1987  than  would 
market  closings  based  upon  arbitrary 
formulae.  They  should  be  adopted 
expeditiously.  Because  sufficient 
progress  on  all  of  these  matters  has  not 
yet  occurred,  the  Board  recognizes  the 
need  to  consider  the  Working  Group's 
proposal  on  "circuit  breakers"  and  the 
trading  halt  rules  adopted  by  the  major 
securities  exchanges  as  an  interim  step. 

The  Board  stroDJgly  believes  that  the 
Nation's  securities  markets  should 
remain  opm  and  (grating  during 
normal  market  houn  whenever 
possible.  The  Board  is  opposed  in 
principle  to  the  implementation  of 
"circuit  bnaken"  that  mandate  market 
closings  oa  the  basis  of  arbitrary 
fonnuke.  The  Bovd  supp<Hts  the 


[currant]  practice  whereby  individual 
market  determine,  after  coordination 
with  other  markets  and  federal 
regulators,  whether  to  close  based  on 
the  character  of  a  particular  emergency 
situation. 

The  Board  of  Governors  acknowledges 
that  the  risks  imposed  on  any  single 
market  remaining  open  while  all  other 
U.S.  markets  have  halted  trading 
because  of  extraordinary  price 
movements  could  be  unacceptable.  The 
Board  therefore  has  determined  that,  at 
times  when  other  major  securities 
maikets  initiate  market-wide  trading 
halts  in  response  to  extraordinary 
market  conditions,  the  NASD  will,  upon 
request  from  the  Seciuities  and 
Exchange  Commission,  act  to  halt 
domestic  trading  in  all  securities  quoted 
in  [the  NASDAQ  system]  The  Nasdaq 
Stock  Market  and  domestic  trading  in 
equity  or  equity-related  securities  in  the 
over-the-coimter  market. 

This  Policy  Statement  on  Market 
Closings  shall  be  effective  until 
December  31,  [1995]  1997  unless 
modified  or  extended  prior  thereto  by 
the  Board  of  Governors. 

n.  Self-Regulatmy  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Policy  Statement  is  adopted  as  a 
stated  fwlicy  of  the  NASD  under  Article 
vn.  Section  3  of  the  NASD  By-Laws, 
which  provides  the  Association  with  the 
authority,  acting  through  a  designated 
committee  of  the  NASD  Board  of 
Govemon,  to  take  appropriate  action  in 
the  event  of  an  emergency  or 
extraordinary  market  conditions.  Article 
vn,  Section  3  was  adopted  by  the  NASD 
as  a  result  of  the  events  of  October  1987, 
and  the  provision  was  enacted  te  awd>le 
the  NA^  to  respond  to  future  arises 
with  a  maximum  degree  of  flextWity. 
providing  properly  tailcaed  responses  to 


varying  situations. '  As  originaUy 
approved,  the  Statement  was  to  expire 
Etecendier  31, 1989,  imless  modified  or 
extended  prior  thereto  by  the  NASD 
Boerd  of  Governors.  ^  The  expiration 
date  €>f  die  Policy  Statement  has        < 
previously  been  extended  a  number  of 
times.^ 

Other  groups,  including  the 
President's  Working  Group  on  Financial 
Markets  {the  "Worldng  Group"),  have 
proposed  more  specific,  formulaic 
responses  to  the  events  of  October  1987. 
One  such  proposal  is  the  Working 
Group's  proposal  for  "circuit  breakers." 
The  Commission  requested  the  NASD  to 
express  its  views  on  that  proposal  and 
the  Policy  Statement  was  adopted  in 
response  to  that  request. 

It  should  be  noted  that  the  Policy 
Statement  expresses  the  views  of  the 
NASD  Board  of  Governors  as  of 
November  16, 1995  concerning  progress 
made  on  the  numerous  proposals 
emanating  from  the  October  1987  crisis. 
From  time  to  time,  the  Board  will 
review  progress  made  on  the 
recommendations  set  forth  in  the 
Statement  as  well  as  other 
developments  as  they  may  occur.  The 
views  of  the  Board  may  change  and  the 
NASD  may  modify  or  amplify  the 
Statement  accordingly. 

It  also  should  be  noted  that  the  Policy 
Statement  sets  forth  the  NASD's 
proposed  response  to  a  specific  set  of 
circumstances.  The  Statement  does  not 
in  any  way  preclude  the  NASD  from 
taking  any  other  action  that  may  be 
appropriate  under  other  circumstances. 

The  NASD  proposes  to  extend  the 
expiration  date  of  the  Policy  Statement 
two  years  imtil  December  31, 1997.  The 
NASD  also  proposes  to  make  several 
minor  modifications  to  the  Policy 
Statement  to  reflect  regulatory 
developments  since  the  Statement  was 


'  Specifically,  in  its  release  approving  Artiple  Vn. 
Section  3  of  the  NASD  By-Laws,  the  Commission 
stated  that  "the  Commission  believes  the  proposal 
provides  the  NASD  with  the  flexibility  to  deal  with 
extraordinary  market  conditions  such  as  existed  in 
October  1987."  See  Securities  Exchange  Act  Release 
No.  26072  (September  12. 1988).  53  FR  36143. 

>  Securities  Exchange  Release  No.  26198  (October 
19,  1988),  53  FR  41673. 

*  Securities  Exchange  Act  Release  Nos.  27370 
(October  23,  1989),  54  FR  43881  (approving  File  No. 
SR-NASD-89-46,  extending  expiration  date 
through  December  31.  1990);  28694  (December  12. 
1990).  55  FR  52119  (approving  File  No,  SR-NASD- 
90-60,  extending  expiration  date  through  December 
31, 1991):  30113  (December  20.  1991),  56  FR  67341 
(File  No.  SR-NASD-91-70,  extending  expiration 
date  through  January  31,  1992):  30304  (January  29. 
1992),  57  FR  4658  (approving  File  No.  SR-NASD- 
92-02,  extending  expiration  date  through  December 
31.  1993):  33292  (December  6,  1993).  58  FR  65214 
(approving  File  No.  SR-NASD-93-70.  extendii^ 
expiration  date  through  December  31,  1994):  and 
35133  (December  21,  1994),  59  FR  67361  (approvir^ 
Fite  No.  SR-NASI>-94-63,  extending  expiration 
date  through  December  31.  laeS). 
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adopted  in  1988.  iGiven  the  growth  of 
U.S.  equity  markMs  since  1988, 
however,  the  NASD  increasingly  is 
concerned  that  circuit  breakers  may  be 
activated  based  o|i  smaller  percentage 
moves  in  the  Dow  Jones  Industrial 
Average  ("DJIA"!'  Accordingly,  it  is  the 
intention  of  the  I^ASD  to  reevaluate 
whether  the  250-land  400-point 
thresholds  contakied  in  the  circuit 
breakers  are  appropriate.  Nevertheless, 
the  NASD  believ^  it  is  appropriate  at 
this  time  to  extend  the  effiactiveness  of 
the  Policy  Staten^nt. 

The  NASD  bellBves  the  proposed  rule 
change  is  consist^t  Mdth  Section 
lSA(bH6)  of  the  Act.  Section  15A(b)(6) 
reqiiires  that  the  iules  of  a  national 
securities  associa|tion  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
eqxiitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  \n  regulating,  clearing, 
settling,  piooeasitig  information  with 
respect  to,  and  facdlitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  n^echanism  of  a  free  and 
open  market  andia  national  market 
system  and,  in  g^eral,  to jprotect 
investors  and  the  public  interest 
Specifically,  by  eoctending  the 
efiisctiveness  of  the  Policy  Statement, 
market  partidpaats  will  be  afforded  a 
reason^le  oppontunity  to  assess  and 
rationally  react  t^  extreme  mari»t 
conditions.  In  addition,  extension  of  the 
Policy  Statementlwill  help  to  ensure 
that  droiit  breakers  are  coordinated 
across  aH  equity  and  equity-related 
markets.  j 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  doels  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  (^  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  wMe  neither   . 
solicited  nor  received. 


s  Spadfictlly.  wh«it  tfa*  250-  and  400-point 
dicuit  faratlMn  wan  Implamented  in  October  1988, 
a  2S0-point  mova  in  t)ta  D)IA  wai  approximately 
11.7  percent  of  the  In^  and  a  400-point  move  waa 
approximately  18.7  percent  of  the  Index  However, 
^ven  the  expenaion  Wid  growth  of  U.S.  equity 
mariiata  aince  IMS,  2to-  and  400-point  movements 
in  the  NASD  now  repteaent  a  much  imallar 
percantaga  move  in  t]|e  Index.  Specifically,  tvith  the 
NASD  at  S.OOO.  a  2S0tpoint  move  repreaenta  5 
percent  of  the  Index  ^ad  a  400-point  move 
repreaenta  8  percent  qf  the  Index. 


m.  Date  of  Effiictiveness  of  the 
Propoeed  Rule  Change  and  Timing  for 
CommissioB  Action 

The  NASD  requests  that  the 
Commission  find  good  cause  to 
accelerate  the  effectiveness  of  the 
proposed  rule  change  pursuant  to 
Section  ig(b)(2)  of  the  Act  so  that  the 
efiiectiveness  of  the  Policy  Statement 
can  continue  iminterrupted.  The  NASD 
notes  that  its  other  proposals  to  extend 
the  Statement  have  be«ni  subject  to  the 
full  notice  and  comment  period  and  that 
the  Commission  has  received  no  adverse 
comments  on  the  Statement. 
Accordingly,  because  the  NASD 
believes  that  there  are  no  changes  to  the 
Policy  Statement  that  would  necessitate 
the  solicitation  of  public  comment  prior 
to  Commission  approval,  because  no 
adverse  comments  have  been  received 
in  response  to  prior  extensions  of  the 
Statement,  and  because  the  Policy  will 
otherwise  expire  on  December  31, 1995, 
the  NASD  requests  that  the  Commission 
accelerate  the  effectiveness  of  the 
proposed  rule  change  prior  to  the  30th 
day  alter  its  publication  in  the  Federal 
Register. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  nde  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and,  in 
particular,  the  requirements  of  Section 
15A  and  the  rules  and  regulations 
thereunder.  Since  the  Commission 
approved  the  NASD's  proposal  in  1988, 
the  Dow  Jones  Industrial  Average  has 
not  experienced  a  one  day  market 
decline  that  would  trigger  a  market  halt. 
Nevertheless,  the  Commission  continues 
to  believe  that  circuit  breaker 
procedures  are  desirable  to  deal  with 
potential  strains  that  may  develop 
during  periods  of  extreme  market 
volatility,  and  accordingly,  the 
Commissiim  believes  that  the  pilot 
program  should  be  extended.  The 
Commission  also  believes  that  circuit 
breakers  represent  a  reasonable  means 
to  retard  a  rapid  one  day  market  decline 
that  could  have  a  destabiliiing  effect  on 
the  nation's  financial  markets  and 
participants  in  these  markets.  Finally, 
the  Commission  believes  that  the 
proposed  changes  to  the  Policy 
Statement  are  minor  and  not  of  a  nature 
to  affect  its  operation. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  because  there 
are  no  material  changes  being  made  to 
the  current  provisions,  which  originally 


were  subject  to  the  full  notice  and 
comment  procedures,  and  accelerated 
approval  would  enable  Policy  Statement 
to  continue  iminterrupted.  llie 
Commission  believes,  therefore,  that 
granting  accelerated  approval  of  the 
propoeed  rule  change  is  appropriate  and 
consistent  wdth  Sections  ISA  and  19(b) 
oftheAct.«     ^ ""    . 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissicm.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  vtrith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  sudi  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  3, 1996. 

VL  Cimchision 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NASD-95- 
57)  is  hereby  approved  until  December 
31. 1907. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursnaot  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc  95-30355  Filed  12-12-95;  8:45  am] 
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■The  Commiasion  leaSbma  ita  request  that  the 
NASO  implement  ita  Policy  Sutement  by 
implementing  a  trading  hah  as  quickly  as 
practicable  whenever  the  New  Yerk  Stock  Exchange 
and  other  equity  markets  have  suspended  trading. 
See  Securities  Exchange  Act  Releeae  No.  27370, 
tupm  note  4. 

'  17  U.S.C  78a(bM2)  (ises). 
•  17  CFR  200.3O-3(a)(12)  (1094). 


[Ratease  No.  34-46568;  File  Na  SR-OCC- 
•6-13] 

8eif>Raguialory  Organizationa;  Iha 
Optiona  Clearing  Corporation;  Notice 
of  Filing  of  Propoaad  Rule  Change 
Relating  to  Adjuatmanta  of  Optiona  for. 
Ordinary  Stock  DIvManda 

Dec«nber  6, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
September  19, 1995,  The  Options 
Qearing  Corporation  ("OCC")  filed  vtrith 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n.  and  m  below,  which  items 
have  been  prepared  primarily  by  OCC. 
On  October  16, 1995,  OCC  filed  an 
amendment  to  the  proposed  rule 
change.2  The  Commission  is  publishing 
this  notice  to  solicit  comments  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Snbirtance  of 
the  Pn^NMed  Rule  CSiange 

The  proposed  rule  change  will  revise 
OCC's  By-Laws  to  adopt  a  general  rule 
of  not  adjusting  options  for  ordinary 
stock  dividends  or  distributions  on  the 
underlying  security  and  will  delete 
references  to  the  review  by  the 
Commission  of  options  adjustment 
decisions  made  by  an  OCC  adjustment 
panel. 

n.  Self-Regulatory  Organization's 
Statemmt  of  the  Purpose  of,  and 
Statutory  Basis  for,  &e  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  df  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepcued 
summaries,  set  forth  in  sections  (A),  (B), 


>lSU.S.C78a(b)(l)(19e8). 

*The  original  filing  required  that  dividends  or 
distributions  (i)  not  exceed  ten  percent  of  the 
market  value  of  the  underlying  security  and  (ii)  be 
paid  on  a  regular  basis  in  order  to  be  deemed 
"ordinary."  OCC  amended  its  proposal  with  respect 
to  cash  dividends  by  eliminating  the  requirement 
that  cash  dividends  of  less  than  ten  percent  be  paid 
on  a  regular  basis  in  order  to  be  deemed  ordinary 
for  purpoaas  of  determining  whether  to  adjust  the 
option.  OCC  also  amended  the  proposal  to  require 
that  atock  dividends  of  less  than  ten  percent  of  the 
market  value  of  the  underlying  security  be  paid  on 
a  quarterly  besis,  as  opposed  to  regularly,  in  order 
to  be  deemed  ordinary.  Letter  from  Jacqueline  R. 
Luthringahausen,  OCC,  to  Jeiry  W.  Carpenter, 
Associate  Director,  Division  of  Market  Regulation, 
Commiaaion  (October  11, 1095). 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  > 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  the  proposed  rule  change,  OCC 
will  amend  Article  VI,  Section  11  of  its 
By-Laws  governing  adjustments  on 
options  for  ordinary  stock  dividends 
declared  on  the  underlying  seairity. 
Article  VI,  Section  11  sets  forth  general 
rules  concerning  adjustment  that  OCC 
may  make  to  the  standardized  terms  of 
option  contracts  when  certain  events 
occur.  A  specific  adjustment  is 
determined  by  the  vote  of  an  adjustment 
panel  comprised  of  two  designated 
representatives  of  each  exchange  that 
lists  such  option  and  the  designee  of 
OCC's  Chairman.  OCC's  designee  only 
votes  in  the  case  of  a  tie. 

Currently.  Article  VI,  SecUon  11(d)    » 
contains  a  general  rule  requiring  that 
equity  option  contracts  be  adjusted  in 
the  case  of  a  stock  dividend,  stock 
distribution,  or  stock  spht  where  one  or 
more  whole  shares  of  the  imderlying 
security  is  issued  wdth  respect  to  each 
outstanding  share.  The  adjustment  is 
made  by  reducing  the  strike  price  and 
increasing  each  option  contract  by  the 
same  number  of  additional  option 
contracts  as  the  number  of  shares  issued 
with  respect  to  each  outstanding  share. 
The  unit  of  trading  stays  the  same. 
However,  Section  11(c)  states  that  there 
will  be  no  adjustment  for  ordinary  cash 
dividends.  This  is  because  ordinary 
cash  dividends  generally  are  paid  on  a 
quarterly  basis  and  adjusting 
outstanding  options  each  time  a 
dividend  is  paid  could  create  a  massive 
prohferation  of  option  series  that  would 
dilute  market  liquidity  and  would 
overtax  price  reporting  and  other 
systems. 

Article  VI,  Section  ll(j)  grants 
authority  to  the  adjustment  panel  to 
make  such  exceptions  to  any  of  the 
general  adjustment  rules  as  it  deems  to 
be  appropriate.  Recently,  two 
adjustment  panels  exercised  their 
exception  authority  and  determined  not 
to  adjust  outstanding  option  contracts  to 
reflect  a  stock  dividend.  In  both 
instances,  the  issuer  evidenced  a  pattern 
of  declaring  a  small  stock  dividend  in 
conjtmction  with  a  quarterly  cash 
dividend.  In  determining  not  to  adjust 
the  options,  each  adjustment  panel 
considered  the  provision  in  the  Options 
Disclosure  Ekxniment  that  states  a  stock 
dividend  may  be  treated  as  an  ordinary 
cash  dividend  by  an  adjustment  panel  if 


the  issuer  of  the  underlying  security 
announces  or  exhibits  a  policy  of 
declaring  regular  stock  dividends  that 
do  not  individually  exceed  10%  of  the 
market  value  of  the  underlying  security. 

The  adjustment  panels  involved  in 
making  the  two  recent  adjustments  have 
requested  that  OCC  amend  its  By-Laws 
to  provide  for  a  general  rule  that  no 
adjustment  will  be  made  to  reflect 
ordinary  stock  dividends.  As  a  result, 
OCC  is  proposing  to  define  in  its  By- 
Laws  ordinary  stock  dividends  as 
dividends  that  are  paid  on  a  quarterly 
basis  by  the  issuer  of  the  underlying 
seouity  and  that  do  not  individually 
exceed  ten  percent  of  the  market  value 
of  the  imderlying  security.  Because  the 
proposed  change  only  will  apply  to 
recurrent  stock  dividends,  GOC 
anticipates  that  it  will  apply  only  in  a 
small  number  of  cases.  OCC  believes 
that  formalizing  a  policy  of  not 
adjusting  for  recurrent  stock  dividends 
will  eliminate  potential  problems 
associated  with  the  creation  of  an 
undesirable  proliferation  of  options 
series  as  well  as  eliminate  the  need  to 
convene  adjustment  panels  to  make 
discretionary  determinations  for  such 
dividends  on  a  case-by-case  basis. 

OCC  abo  proposes  to  amend  its  By- 
Laws  to  clarify  when  cash  dividends 
will  be  considered  ordinary.  Under  the 
proposal,  cash  dividends  that  do  not 
exceed  ten  percent  of  the  market  value 
of  the  imderljring  security  will  be 
deemed  to  be  ordinary  whether  or  not 
they  are  paid  on  an  ordineiry  basis. 

Finally,  pursuant  to  a  request  frt>m 
Commission  staff.  OCC  proposes  to 
delete  language  from  Article  VI,  Section 
11  that  provides  for  Commission  review 
of  the  determinations  made  by  an  OCC 
adjustment  panel. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7A  of  the  Act  * 
and  the  rules  and  regulations 
thereimder  because  the  proposal  will 
provide  for  the  prompt  and  acoirate 
settlement  of  options  transactions  and 
will  provide  for  the  safeguarding  of 
related  securities  and  funds. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 


>  The  Commission  has  modified  the  text  of  the 
summariea  prepared  by  OCC 


*  15  U.S.C  78.q-l  (1988). 
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to  the  proposed  nie  change  and  nooe 
were  received. 

m.  Date  ofEfbctiyeiMM  of  the 
PnipoMd  Rale  CI^UBge  and  Timing  for 
Conuniaaion  Actkai 

Within  thirty-five  days  of  the  date  of 
publication  of  thiai  notice  in  the  Federal 
Ragialar  or  within  such  longer  period  (i) 
as  the  Commission  may  de^gnate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  bf  appropriate  and 
pumishes  its  reascBis  for  so  finding  or 
(ii)  as  to  which  OQC  consents,  the 
Commission  will: , 

(a)  By  order  apptove  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  die  prop(*ed  nue  change 
should  be  disapprpved. 

IV.  SoUcttatk«  ofCanmants 

Interested  persotis  are  invited  to 
submit  written  da^.  views,  and 
arguments  concerting  the  foregoing. 
Persons  making  written  siilxnission 
should  file  six  co^es  thereof  with  the 
Secretary,  SecuritiBS  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  ^tten  statements 
with  respect  to  ths  proposed  rule 
change  that  are  fikd  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  chaiige  between  the 
Commission  and  amy  person,  other  than 
those  that  may  be  Mthheld  from  the 
public  in  accordailce  with  the 
provisions  of  5  U.$.C  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  [Public  Reference 
Room,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  ba  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refiar  to  the  file  nutnber  SR-OCC-95-13 
and  should  be  subinitted  by  January  3, 
1996. 

For  the  Commifsi^n  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Maigarat  H.  McFariand, 
Deputy  Secretary. 

[PR  Doc.  95-30299  tiled  12-12-95;  8:45  am] 
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CUNA  Mutual  FuiMte,  bic;  Notice  of 
Application         | 

December  6, 1995.    ! 

AQBICY:  Securities  and  Exdiange 

Qmunission  ("SEC"). 


*  17  CFR  2O0.3O-3(a 


12}  (1994). 


ACnON:  Notice  of  Application  fior 
Deregistratian  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  CUNA  Mutual  funds.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCAT10N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FRJNQ  DATE:  The  application  was  filed 
on  July  28. 1995  and  amended  on 
October  27, 1995,  and  December  1. 
1995. 

HEARINQ  OR  NOTIFICATION  OF  HEARiM:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  petsoDs  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
J/anuary  2, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  N.W..  Washington,  D.C.  20549. 
Applicant.  100  East  Pratt  Street. 
Baltimore.  MD  21202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Alison  E.  Baur,  Brandi 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPt.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representatioiis 

1.  Applicant  is  an  open-end 
diversified  management  investment 
company  that  was  organized  imder  the 
laws  of  Maryland.  Applicant  consists  of 
three  portfolios,  CUNA  Mutual  U.S. 
Government  Income  Fimd,  CUNA 
Mutual  Cornerstone  Fund,  and  Mutual 
Tax-Free  Intermediate-Term  Fund.  On 
October  8, 1993.  applicant  registered 
under  the  Act  as  an  investment 
company,  and  filed  a  registration 
statement  to  register  its  shares  under  the 
Securities  Act  of  1933.  The  registration 
statement  was  declared  effective  on 
December  30, 1993  and  applicant  began 
a  public  offering  thereafter. 

2.  On  March  27, 1995,  applicant's 
board  of  directors  approved  the 
liquidation  and  dissolution  of  applicant. 


The  board  of  directors  approved  the 
liquidation  because,  among  other  things, 
they  did  not  expect  assets  under 
management  to  rise  to  a  level  that  would 
allow  applicant  to  operate  productively. 
At  all  times,  affillat»d  persons  of 
applicant  held  a  majority  of  the 
outstanding  shares  of  each  portfolio. 

3.  Between  March  17  and  March  30, 
1995,  letters  were  sent  to  all  public 
shareholders  notifying  them  of 
applicant's  intent  to  liquidate  aU 
accounts  etbtidve  May  12, 1995.  On 
May  12. 1995.  the  remaining  public 
disireholders  of  each  p(HlfoUo  received 
cash  distributions  equal  to  the  net  asset 
value  of  their  accotmts  as  of  the  close  of 
business  on  that  day.  CMC-T.Rowe 
Price  Management,  LLC  ("CMC"), 
applicant's  administrator  and  a 
shareholder  of  applicant,  made  the 
decision  to  absorb  all  the  expenses  and 
costs  of  the  liquidation  and  winding  up 
of  the  business  of  applicant 
Accordingly,  applicant's  affiliated 
persons  received  their  distributions  after 
the  public  shareholders  to  ensure  that 

'  all  costs  and  expenses  of  the  liquidation 
(such  as  brokerags,  taxes,  etc.)  would  be 
absorbed  by  the  affiliated  parties  and 
not  the  public  shareholders.  CMC  was 
the  sole  remaining  shareholder  on  May 
26. 1995,  and  did  in  fact  bear  all 
expenses  and  costs  of  winding  up  the 
business  of  applicant.  C^C  also  paid  all 
of  applicant's  organizational  expenses. 

4.  The  liquidation  was  approved  by 
CMC.  the  sole  remaining  shareholder  of 
applicant's  stock,  on  May  26. 1995.  On 
that  date,  CMC  redeemed  its  shares  at 
net  asset  value  and  received  applicant's 
remaining  assets. 

5.  With  one  exception,  all  portfolio 
securities  were  sold  in  the  usual  course. 
A  total  of  S2.071.17  in  brokerage 
commissions  was  incurred.  The  one 
exception  involved  a  cross  transaction 
with  an  affiliated  mutual  fund  which 
followed  the  procedures  set  forth  in  rule 
17a-7  under  the  Act.^ 

6.  Applicant  has  no  debts  or  other 
liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

7.  On  Jime  30, 1995.  applicant  filed 
articles  of  dissolution  with  Maryland 
authorities. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  curtivities  o^er  than  those 
necessary  for  the  winding  up  of  its 
affairs. 


>  Rule  17a-7  exempts  purchsM  or  tales 
transactions  between  an  investment  company  and 
other  affiliated  investment  compenies  provided  that 
certain  conditions  are  mat. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
driegated  authority. 

Mai-garal  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc  95-30288  Filed  12-12-95;  8:45  am] 

■UMQ  0001  M10-ai-M 

PM.  Na  IC-2158S;  FN*  No.  812-038q 

Mssaschuaatts  Mutual  Ufa  Inauranca 
Company,  at  aL 

December  7, 1995. 

AOENCY:  U.S.  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  Massachusetts  Mutual  Life 
Insurance  Compmiy  ("MassMutual"), 
Massachusetts  Mutual  Variable  Life 
Separate  Accoimt  I  ("Separate 
Account")  and  MML  Investora  Services, 
Inc.  ("MMLISI"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  ptusuant  to  Section  6(c)  of  the 
1940  Act  for  exemptions  from  Sections 
27(a)(3)  and  27(c)(2)  of  the  1940  Act  and 
Rules  6e-3(T)(b)(13)(ii)  and  6e- 
3(T)(c)(4)(v)  thereunder. 
SUMMARY  OF  THE  APPLICATION: 
Applicants  seek  an  order:  (1)  to  permit 
them  to  deduct  from  premium  payments 
received  in  connection  with  certain 
flexible  premium  variable  life  insiuance 
policies  ("Policies")  issued  by 
MassMutual  and  any  other  flexible 
premium  variable  Ufa  insurance  policies 
("Other  Policies")  issued  by 
MassMutual  in  the  future  and  made 
available  through  the  Separate  Account 
or  any  other  separate  accoimt 
established  in  Uie  future  by  MassMutual 
to  support  flexible  premium  variable  life 
insurance  contracts  ("Future 
Accounts"),  an  amount  less  than  or 
approximately  equal  to  the  amotmt  by 
which  MassMutual's  federal  tax 
liabilities  will  be  increased  as  a  result  of 
its  receipt  of  those  premium  payments; 
and  (2)  to  permit  this  deduction  from 
premium  payments  in  amoimts  less 
than  or  equal  to  the  minimum  planned 
premium  tmder  the  Policies  of  a  sales 
load  that  is  greater  than  the  sales  load 
previously  deducted  from  premium 
payments  in  amoimts  exceeding  the 
minimum  planned  premium. 
PILINQ  DATES:  The  application  was  filed 
on  December  23. 1994,  and  amended  on 
June  28, 1995,  and  September  12, 1995. 
HEARH«Q  OR  NOTIFICATION  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  ordere  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 


Commission's  Secretiuy  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  2, 1996,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  U.S.  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  Thomas  F.  English,  Esq., 
Massachusetts  Mutual  Life  Insurance 
Company.  1295  State  Street,  Springfield, 
Massachusetts  01111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz.  Senior  Counsel, 
or  Wendy  Finck  Friedlander,  Deputy 
Chief,  Office  of  Insurance  Products 
(Division  of  Investment  Management),  at 
(202) 942-0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  MassMutual  is  a  mutual  life 
insurance  company  organized  under 
Massachusetts  law. 

2.  The  Separate  Account  was 
established  as  a  separate  investment 
account  of  MassMutual  for  the  purpose 
of  investing  net  premium  payments 
received  under  variable  life  insurance 
contracts.  It  is  registered  under  the  1940 
Act  as  a  unit  investment  trust. 

3.  MMLISI  serves  as  the  principal 
underwriter  for  the  Policies.  MMLISI  is 
registered  with  the  Commission  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934,  and  is  a  member 
of  the  National  Association  of  Securities 
Dealera,  Inc.  MMLISI  may  serve  as 
principal  underwriter  for  Other  Policies 
issued  by  MassMutual  in  the  future. 

4.  The  Policies  are  flexible  premium 
variable  life  insurance  policies  available 
on  a  "Case"  or  on  an  individual  basis. 
Insureds  purchasing  a  Policy  on  a  "Case 
basis"  share  a  common  employment  or 
other  institutional  relationship.  All 
Policies  in  any  Case  are  aggregated  for 
purposes  of  determining  issue  dates, 
policy  dates,  underwriting  requirements 
and  sales  load  percentages.  Individual 
insureds  with  Case  Policies  may 
exercise  all  rights  and  privileges  under 
the  Policy  through  their  employer  or 
other  sponsoring  entity  acting  as  Case 
administrator.  After  termination  of  the 


employment  or  other  relationship,  an 
individual  Policy  owner  may  exercise 
such  rights  and  privileges  directly.  The 
minimum  Case  premium  is  $250,000  of 
first  year  annualized  premiums  for  all 
Policies  in  a  Case. 

5.  The  sales  load  component  of  the 
premium  deduction  is  buised  on  the 
aggregate  initial  premiums  paid  for  all 
Policies  in  a  Case  ("Initial  Case 
Premium").  For  Policies  issued  in  a 
Case  with  an  Initial  Case  Premium  of  at 
least  $1,000,000,  the  sales  load  remains 
level  over  the  life  of  the  Policies.  For 
Policies  issued  in  a  Case  with  an  Initial 
Case  Premium  of  less  than  $1,000,000, 
the  sales  .load  applied  to  any  premium 
payment  not  exceeding  the  minimum 
planned  Policy  premium  amount  will  be 
set  at  one  level  for  the  first  five  Policy 
years,  and  then  reset  at  a  lower,  level 
amount  after  the  fifth  Policy  year. 
During  the  first  five  Policy  years, 
premiums  are  tradied  on  an  annual 
cumulative  basis  for  each  Policy,  and 
the  sales  load  will  be  assessed  at  a 
higher  level  for  premium  payments 
made  at  or  below  the  specked 
minimum  planned  Policy  premium. 

6.  No  surrender  charge  is  imposed 
under  the  Policies. 

7.  MassMutual  deducts  a  state 
premium  tax  charge  from  each  premium 
payment  made  under  the  Policies.  Ilie 
level  of  such  charge  varies  from  state  to 
state.  Currently,  state  premium  tax  rates 
range  from  2%  to  3.5%. 

8.  MassMutual  proposes  to  deduct 
fix>m  premium  payments  a  charge  for 
the  federal  tax  burden  imposed  by 
deferred  acquisition  costs  ("DAC  tax") 
in  the  amount  of  1%  of  premium 
payments.  This  amount  is,  at  most, 
approximately  equal  to  or  less  than  the 
increase  in  MassMutual's  federal 
income  tax  obligations  based  upon 
premiums  received  under  the  Policies. 

9.  In  the  Chnnibus  Budget 
Reconciliation  Act  of  1990  ("OBRA"), 
Congress  amended  Section  846  oT  the 
Internal  Revenue  Code  of  1986  (the 
"Code").  In  relevant  part.  Section  848 
requires  insurance  companies  to 
capitalize  and  amortize  over  a  period  of 
ten  years  certain  general  expenses  for 
the  current  year.  Under  prior  law,  those 
expenses  would  have  been  deductible  in 
full  from  an  insurance  company's  gross 
income  in  the  current  tax  year. 

10.  The  amount  of  deductions  that 
would  have  to  be  capitalized  and 
amortized  over  ten  years  is  based  upon 
"net  premiums"  received  in  connection 
with  certain  types  of  insurance  contracts 
("specified  contracts").  More 
specifically,  an  amount  of  expenses 
equal  to  a  percentage  of  the  current 
year's  net  premiums  [i.e.,  gross 
premiums  minus  return  premiums  and 
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reinsunnce  premium^)  must  be 
capitalized  and  amoit^ed  far  each 
specified  contract.  Ths  amount  of 
general  deductions  that  must  be 
capitalized  varies,  defending  upon  the 
type  of  contract  to  which  the  premiums 
received  leliMe,  aocor4ng  to  a  schedule 
set  forth  hi  Section  84$.  The  Policies  bll 
into  the  category  of  individual  life 
insurance  contracts  under  Section  848 
for  which  7.7%  (rfnet  bremiums 
received  must  be  capitalized  and 
amortized. 

11.  The  impact  of  the  DAC  tax  cm 
MassMiitual  may  be  quantified  as 
followfs.  For  each  $10,000  of  premiums 
received  by  MassMutiVl  vadn  the 
Policies  in  a  given  yeat,  MassMutual 
must  capitalize  $770  [Le..  7.7%  of 
$10,000):  $38.50  (one-kalf  year's  portion 
of  the  ten-year  amwti^tion)  of  tl:ds 
amount  may  be  deducisd  in  the  current 
year.  The  remainins  $731.50  (i.e.,  $770 
minus  $38.50)  is  siwject  to  taxation  at 
the  corporate  tax  rate  of  35  percent.  As 

a  result,  MassMutual  Would  owe 
approximately  $256.03  more  in  taxes  for 
the  current  year  than  before  the  OBRA 
tax  changes.  However,  this  current  tax 
increase  will  be  oCEset  partially  by 
deductions  allowed  dwing  the  next  ten 
years  as  a  result  of  amorti^ng  the 
remainder  of  the  $770-^77  in  each  of 
the  following  nine  yeats.  and  $38.50  in 
year  ten.  When  estimating  the  economic 
impact  of  the  tax  increase,  the  benefit  to 
MassMutual  of  being  able  to  deduct 
$77.00  per  year  for  each  of  the 
subsequent  nine  years  tod  $38.50  for 
the  tenth  year  must  be  discounted,  so 
that  (mly  the  present  value  of  those 
deductions  would  be  subtracted  bam 
the  $256.03. 

12.  To  the  extent  that  capital  must  be 
used  by  MassMutual  to  satisfy  its 
increased  federal  tax  btirden  under 
Section  848,  such  o^ital  used  to  satisfy 
this  increased  federal  \ix  burden  under 
Section  848  is,  in  essei^ce,  MassMutual's 
after  tax  rate  of  retum-j-i.e.,  the  return 
MassMutual  seeks  on  ihvested  capital — 
of  at  least  8  percent.  Accordingly,  in  the 
business  judgment  of  MassMuUud,  a 
discount  rate  of  at  leas)  8%  is 
appropriate  for  \ise  in  Calculating  the 
present  value  of  MassMutual's  future 
tax  deductions  resulting  from  the 
amortization  describeqabove.  To  the 
extent  that  the  8%  disooimt  rate  is  lower 
than  MassMutual's  actual  after  tax  rate 
of  return.  Applicants  submit  that  a 
measure  of  comfort  is  provided  that  the 
calculation  of  MassMutual's  increased 
tax  burden  attributable*  to  the  receipt  of 
premiums  will  continue  to  be 
reasonable  over  time,  even  if  the 
corporate  tax  rate  applicable  to 
MassMutual  is  r^uosd.  or  its  after  tax 
rate  of  return  is  lowered- 


13.  MassMutual  omsidered  a  number 
of  fectors  in  determining  the  expected 
after  tax  rate  of  return  used  in  arriving 
at  this  discount  rate.  For  example, 
MassMutual  identified  the  fevel  of 
investment  return  that  can  be  expected 
to  be  earned  over  the  long  term  on 
various  types  of  fixed  income  securities, 
including  the  expected  yield  on  30-year 
U.S.  Treasury  bonds  and  high-grade 
corporate  hoods,  and  adjusted  these 
rates  in  an  amount  considered 
appropriate  to  compensated  it  for  the 
ri^  associated  with  allocating  capital 
to  a  lien  of  business,  espOedally  a 
newer  line  of  business  without  a 
performance  history.  MassMutual  also 
considered  whether  this  expected  after 
tax  rate  of  return  is  within  the  normal 
range  in  the  life  insurance  industry. 

14.  Assuming  a  corporate  tax  rate  of 
35  percmt,  and  applying  a  discount  rate 
of  8  percent,  the  present  value  of  the 
federal  income  tax  eBecX  of  the 
increased  deductions  allowable  in  the 
following  ten  years  is  $174.60.  Because 
this  amount  partially  ofEsets  the 
increased  tax  burden.  Section  848 
imposes  an  increased  tax  burden  on 
MassMutiial  with  a  present  value  equal 
to  $81.43  (i.e..  $256.03  minus  $174.60) 
for  each  $10,000  of  net  premiums 
received. 

15.  Because  state  premiiun  taxes  are 
deductible  in  computing  federal  income 
taxes,  MassMutual  does  not  incur 
incremental  income  tax  when  it  passes 
on  state  premiiun  taxes  to  Policy 
owners.  In  contrast,  federal  income 
taxes  are  not  deductible  in  computing 
MassMutual's  federal  income  taxes.  "To 
offset  fully  the  impact  of  Section  848, 
MassMutual  must  impose  an  additional 
charge  that  would  mdce  it  whole  not 
onfy  for  the  $81.43  additional  tax 
btuden  attributeble  to  Section  848,  but 
also  for  the  tax  on  the  additiontd  $81.43 
itself.  This  additional  charge  may  be 
determined  by  dividing  $81.43  by  the 
complement  of  the  35%  fedoal 
corporate  income  tax  rate  {i.e..  65%), 
resulting  in  an  additional  charge  of 
$125.28  for  {i.e.,  1.25%  of)  each  $10,000 
of  net  premiiuns. 

16.  Based  on  prior  experience, 
MassMutual  believes  that  it  is 
reasonable  to  expect  that  virtually  all 
future  deductions  will  be  fully  taken. 
MassMutual  submits  that  a  charge  of  1% 
will  reimburse  it  for  the  impact  of 
Section  848  on  its  federal  tax  liabilities. 
Applicants  represent  that  a  1%  charge  is 
reasonably  related  to  MassMutiud's 
increased  federal  tax  biuden  under 
Section  848,  taking  into  account  the 
benefit  to  MassMutual  of  the 
amortization  permitted  by  Section  848 
and  the  use  by  Mas^lutual  of  a 
discount  rate  of  8%  in  computing  the 


future  deductions  resulting  fiom  such 
amortization. 

17.  Applicants  also  represent  that  the 
charge  to  be  deducted  imder  Other 
Policies  by  MassMutual  pursuant  to  the 
relief  requested  will  be  reasonably 
related  to  MassMutual's  increased 
federal  tax  burden  imder  Section  848, 
taking  into  accoimt  the  benefit  to 
MassMutual  of  the  amortization 
peimitted  by  Section  848.  and  the  use 
by  MassMutual  of  an  appropriate 
discoimt  rate  [i.e..  a  rate  not  less  than 
MassMutual's  expected  after  tax  rate  of 
return)  in  computing  the  cost  of  the 
increased  tax  biuden  ad  the  present 
value  of  the  future  deductions  resulting 
fiom  such  amortization. 

Applicants'  L^al  Anafysis 

1.  Section  6(c)  of  the  1940  Act.  in 
relevant  part,  authorizes  the 
Commission,  by  order  upon  application 
to  exempt  any  person  or  transaction  or 
class  of  persons  or  transactions  from  the 
provisions  of  the  1940  Act  or  rules 
thereunder,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Applicants  request  an  order  of  the 
Commission  piosuant  to  Section  6(c)  of 
the  1940  Act  exempting  them  from  the 
provisions  of  Section  27(c)2)  of  the  1940 
Act  and  Rule  6e-3(T)(c)(4)(v) 
thereunder  to  permit  deductions  from 
premiiun  payments  received  in 
connection  with  the  Policies  and  Other 
PoUdes  an  amoimt  that  is  reasonable  in 
relation  to  MassMutual's  federal  income 
tax  burden  related  to  the  receipt  of  such 
premiums.  Applicants  further  request 
an  exemption  from  Rule  6e-3(T)(c)(4Hv) 
of  the  1940  Act  to  permit  the  proposed 
deductions  to  be  treated  as  other  than 
sales  load. 

3.  Applicants  also  request  that  the 
Commission  grant  an  order  exempting 
them  from  the  "stair  step"  provisions  of 
Section  27(a)(3)  of  the  1940  Act  and 
Rule  6e-3(T)(b)(13)(ii)  thereunder  in 
connection  vnth  the  sale  of  units  of 
interest  in  the  Separate  Account  under 
the  Policies. 

Section  27(c)(2)  and  Rule  6e- 
3(T)(c)(4h-DAC  Tax  Exemption 

1.  The  Separate  Account  is,  and  the 
Future  Accounts  will  be,  regulated 
under  the  1940  Act  as  if  they  were  the 
issuere  of  periodic  pajrment  plan 
certificates.  Accordingly,  the  Separate 
Account,  the  Future  Accounts, 
MassMutual  (as  the  depositor  for  the 
Separate  Account)  and  MMLISI  (as 
principal  underwriter  of  the  Policies) 
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are  deemed  to  be  subject  to  Section  27 
ofthe  1940  Act. 

2.  Section  27(c)(2)  ofthe  1940  Act 
prohibits  the  sale  of  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (except  such  amounts  as 
are  deducted  for  sales  load)  are  held 
under  an  indenture  or  agreement 
containing  in  substance  the  provisions 
required  by  Section  26(a)  (2)  and  (3)  of 
the  1940  Act.  Sections  27(a)(1)  and 
27(h)(1)  ofthe  1940  Act  limit  sales  loads 
on  periodic  payment  plan  certificates  to 
9%  of  total  payments  to  be  made. 

3.  Rule  6e(3J(T)  provides  a  broad 
range  of  exemptive  relief  for  the  offering 
of  flexible  premium  variable  life 
insurance  policies  such  as  the  Policies 
and  the  Other  Policies.  Paragraph 
(b)(13)(iii)  of  Rule  6e-3(T)  provides 
relief  fiom  27(c)(2)  of  the  1940  Act  to 
the  extent  necessary  to  permit  "[t]he 
deduction  of  premium  or  other  taxes 
imposed  by  any  stete  or  other 
governmental  entity."  Applicants 
submit  that  the  exemptive  relief  needed 
to  permit  the  deduction  of  a  OAC  tax 
charge  is  provided  without  regard  to 
wheUier  the  taxes  are  imposed  by  states 
or  other  governmental  entities. 
However,  Applicants  acknowledge  the 
argument  that,  although  it  increases  an 
insurance  company's  tax  liability 
because  of  the  type  of  premium 
payments  received.  Section  848  ofthe 
Code  does  not  purport  to  impose  a  tax 
on  Ufe  insurance  companies. 
Accordingly,  Applicants  request  an 
exemption  from  Section  27(c)(2)  to 
addrcNSS  any  concern  that  the  proposed 
DAC  tax  charge  might  not  be  deemed  to 
be  entiUed  to  the  exemptive  relief  frt)m 
that  Section  provided  by  Rule  6e- 
3(T)(b)(13)(iii). 

4.  Rule  6e-3(T)(c)(4)  defines  "sales 
load"  as  the  excess  of  premium 
payments  over  certain  itemized  charges 
and  deductions.  A  deduction  for  an 
insurer's  DAC  tax  expense  as  described 
above  does  not  fall  squarely  into  any  of 
those  itemized  charges  or  deductions. 
Arguably,  then,  such  a  deduction  may 
be  treated  as  "sales  load"  under  a  literal 
reading  of  Rule  6e-3(T)(c)(4). 
Applicants  request  an  exemption  from 
Rule  6e-3(T)(c)(4)(v)  to  pennit  the 
proposed  bAc  tax  charge  to  be  assessed 
without  treating  the  charge  as  a 
deduction  to  cover  sales  and 
distribution  expenses. 

5.  Applicants  submit  that  there  is  no 
public  policy  reason  for  treating  as 
deductions  made  to  pay  costs 
attributable  to  federal  taxes  {e.g.,  the 
proposed  DAC  tax  charge)  as  sales  load. 
Applicants  also  assert  that  language  in 
the  releases  in  which  the  Commission 
adopted  and  amended  Rule  6e-3(T) 
does  not  suggest  that  such  a  result  was 


intended,  despite  the  literal  wording  of 
paragraph  (c)(4)  ofthe  Rule. 

6.  Applicants  assert  that  the  public 
policy  that  underlies  Section  27(a)(1)  of 
the  1940  Act  is  to  prevent  excessive 
sales  loads  from  being  charged  in 
connection  with  the  sa)e  of  periodic 
payment  plan  certificates.  Applicants 
submit  that  the  treatment  of  a  DAC  tax 
charge  as  sales  load  would  not  further 
this  legislative  purpose.  Applicants  state 
that  the  Commission  has  concurred  with 
this  conclusion  by  excluding  deductions 
for  stete  premium  taxes  from  the 
definition  of  "sales  load"  in  paragraph 
(c)(4)  of  Rule  6e-3(T). 

7.  AppUcants  asset  that,  in  evaluating 
whether  it  is  consistent  with  the 
purposes  and  policies  ofthe  1940  Act 
for  deductions  made  to  pay  federal  taxes 
to  be  excluded  from  sales  load,  it  is 
helpful  to  examine  the  definition  of 
"sales  load"  in  Section  2(a)(35)  of  the 
1940  Act.  Section  2(a)(35)  ofthe  1940 
Act  defines  "sales  load"  as  the 
difference  between  the  price  of  a 
security  offered  to  the  public  and  that 
portion  of  the  proceeds  from  its  sale 
which  is  received  and  invested  or  held 
for  investment  by  the  issuer  (or  in  the 
case  of  a  unit  investment  trust,  by  the 
depositor  or  trustee),  less  any  p>ortion  of 
such  difference  deducted  for  trustee's  or 
custodian's  fees,  insurance  premiums, 
issue  taxes,  or  administrative  expenses 
or  fees  which  are  not  properly 
chargeable  to  sales  or  promotional 
activities.  Applicants  note  that  both 
Section  2(a)(35)  and  Rule  6e-3(T)(c)(4) 
define  "sales  load"  derivatively. 

8.  Applicants  further  assert  that 
Section  2(a)(35)  excludes  from  the 
definition  of  "sales  load"  under  the 
1940  Act  deductions  from  payments  for 
"issue  taxes."  Applicants  submit  that 
issue  taxes  incurred  as  a  result  of  selling 
an  investment  company  security  would 
be  similar  to  premium  taxes  incurred  as 
a  result  of  the  sale  of  a  variable  life 
insurance  poUcy.  This  suggests  that  it  is 
consistent  with  the  1940  Act's  policies 
to  exclude  from  the  definition  of  "sales 
load"  in  Rule  6e-3(T)  deductions  made 
to  i>ay  federal  tax  obligations  incurred 
as  a  result  of  receipt  of  premiums. 

9.  AppUcants  submit  that  the 
reference  in  Section  2(a)(35)  to 
administrative  expenses  or  fees  that  are 
"not  properly  chargeable  to  sales  or 
promotional  activities"  suggests  that  the 
only  deductions  intended  to  fall  writhin 
the  definition  of  "sales  load"  are  those 
that  are  properly  chargeable  to  such 
activities.  Because  the  proposed 
deductions  will  be  used  to  compensate 
MassMutual  for  its  increased  federal  tax 
burdens  attributeble  to  the  receipt  of 
premiums,  and  are  not  properly 
chargeable  to  sales  or  promotional 


activities.  Applicants  assert  that  the 
language  in  Section  2(a)(35)  indicates 
that  treating  the  proposed  DAC  tax 
charge  as  other  than  sales  load  is 
consistent  with  the  poUcies  ofthe  1940 
Act. 

10.  Finally,  Applicants  state  that  the 
limitetion  to  stiate  premium  taxes  of  the 
premium  tax  exclusion  bom  the 
definition  of  "sales  load"  in  Rule  6e- 
3(T)(c)(4)(v)  probably  is  an  historical 
accident.  When  Rule  6e-3(T)  was 
adopted  and  later  amended,  the  federal 
government  did  not  impose  taxes  based 
upon  receipt  of  premiums.  Applicants 
note  that  nothing  in  the  Commission 
releases  dealing  with  Rule  6e-3(T) 
suggests  that  the  exclusion  of  premium 
tax  deductions  from  the  definition  of 
sales  load  was  based  on  the  type  of 
governmental  entity  imposing  such 
taxes. 

11.  Applicants  assert  that  the 
requested  rehef  with  respect  to  the 
Policies  or  Other  Policies  issued 
through  the  Separate  Account  or  Future 
Accounts  is  appropriate  in  the  pubhc 
interest  because  it  would  promote 
competitiveness  in  the  variable  life 
insurance  market  by  eliminating  the 
need  for  MassMutual  to  file  redundant 
exemptive  applications,  thereby 
reducing  administrative  expenses  and 
maximizing  the  efficient  use  of  its 
resources.  The  delay  and  expanse 
involved  in  having  to  seek  exemptive 
reUef  repeatedly  would  impair 
MassMutual's  ability  to  take  advantage 
effectively  of  business  opportunities  as 
they  arise.  In  addition,  Applicants  state 
that  the  requested  relief  is  consistent 
with  the  purposes  of  the  1940  Act  and 
the  protection  of  investors  for  the  same 
reasons,  ff  Mass  Mutual  was  required  to 
seek  exemptive  relief  repeatedly  with 
respect  to  the  same  issues  addressed  in 
this  request  for  reUef,  investors  would 
not  receive  any  benefit  or  additional 
protection  thereby  and  might  be 
disadvantaged  as  a  result  of 
MassMutual's  increased  overhead 
expenses. 

Conditions  for  Relief 

1.  AppUcants  represent  that 
MassMutual  will  monitor  the 
reasonableness  ofthe  1%  charge. 

2.  AppUcants  represent  that  the 
registration  statement  for  each  PoUcy  or 
Other  Policy  under  which  the  1% 
charge  is  deducted  wiU:  (i)  disclose  the 
charge;  (ii)  explain  the  purpose  of  the 
charge;  and  (iii)  state  that  the  charge  is 
reasonable  in  relation  to  MassMutual's 
increased  federal  tax  burden  as  a  result 
of  applying  Section  848  of  the  Code. 

3.  AppUcants  represent  that  the 
registration  statement  for  each  PoUcy  or 
Other  PoUcy  under  which  the  1% 
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diaine'is  deducted  ivill  "<n*«in  as  an 
exhibit  an  actuarial  opinion  as  to:  (i)  the 
reasonableness  of  d^  chaige  in  relation 
to  MassMutual's  indraaaed  fiBderal  tax 
burden  resulting  from  the  application  of 
Section  848  of  the  Code;  (ii)  the 
reasonableness  of  the  expected  after  tax 
rate  of  return  that  is  used  in  calculating 
the  charge;  and  (iii)  Ihe  appropriateness 
of  the  factors  used  to  determine 
MassMutual's  expe(|ted  aftv  tax  rate  of 
return.  | 

Section  27(aX3)  and  Rule  6e- 
3(TXbXl3Xu)—"SuifT  Step"  Exemption 

1.  Secticm  27(a)(3]|  of  the  1940  Act 
provides  that  the  aniount  of  sales  load 
wdiich  may  be  deducted  frmn  any  of  the 
first  twelve  monthly  payments  (m  a 
periodic  payment  p^  certificate  may 
not  exceed  proporti()nately  the  amount 
deducted  from  any  dther  such  payment, 
and  that  the  sales  lo$d  deducted  from 
any  subsequent  payment  may  not 
exceed  proportionately  the  amount 
deducted  from  any  (|ther  subsequent 
payment  i 

2.  Rule  6e-3(T)(b)(13)(ii)  provides  an 
exemption  from  Section  27(a)(3), 
provided  that  the  proportionate  amoimt 
of  sales  load  deducted  from  any 
payment  does  not  ejtceed  the 
proportionate  amouf  t  deducted  from 
any  prior  payment.  Unless  an  increase  is 
caused  by  reductions  in  the  annual  cost 
of  insurance  or  in  sales  load  for  amounts 
transferred  to  a  variii>le  life  insurance 
policy  from  another  plan  of  insurance. 

3.  Under  MassMutual's  proposed 
sales  load  structure  |ar  PoUcies  issued 
in  a  Case  witii  an  Inttial  Case  Premium 
of  less  than  $1 ,000,000,  during  the  first 
five  Policy  years,  M^ssMutual  assesses  a 
fit>nt-«nd  sales  load  ef  15%  of  premiiun 
payments  made  whi(h  are  less  than  or 
equal  to  the  minimii^n  planned  Policy 
premium,  and  6%  ofpremiimi 
pa)rments  made  whi6h  exceed  the 
minimuin  planned  Policy  premium. 
After  the  fifth  Policy  Year,  the  sales  load 
percentages  for  these  Policies  will 
decrease  to  6%  on  al}  premium 
payments.  Thus,  if  diiring  the  first  four 
years  of  a  Policy  for  whidi  the  Initial 
Case  Premium  paid  was  less  than 
$1,000,000,  a  Policy  owner  makes  a 
premium  payment  v^iich  exceeds  the 
minimum  planned  Policy  premium,  the 
percentage  of  sales  Iqad  dmlucted  (in 
the  next  Policy  Year)  from  that  portion 
of  any  premium  payment  which  is  less 
than  or  equal  to  the  minimum  planned 
Policy  premiiun  would  exceed  that 
deducted  from  the  prior  premiiun 
p^rment.  Applicants  request  an 
exemption  from  the  ssquirements  of 
Section  27(a)(3)  of  the  1940  Act  and 
Rule  6e-3(D(bO(13)(li)  thereunder 
because  the  sales  load  structure  under 


the  Policies  appears  to  violate  the  "stair- 
step" provisions  articulated  in  Section 
27(a)(3)  Of  the  1940  Act.  Moreover, 
Applicants  note,  the  exemption  from 
Section  27(a)(3)  provided  by  Rule  6e- 
3(T)(b)(13)(ii)  does  not  appear  to  cover 
the  case  at  hand. 

4.  Applicants  represent  that 
MassMutual  has  designed  the  Policies 
so  that  they  comply  with  Rule  6e-3(T)'s 
sales  load  limitations  and  are  "refund 
proof:  i.e.,  sales  load  deductions  from 
premium  payments  will  not  exceed  the 
sales  load  limitations  specified  in  Rule 
6e-3(T){b)(13)(i)(A)  and  wiU  never 
require  the  repayment  of  any  sales 
charges  pursuant  to  Rule  6e- 
3(D(b)(13)(v)(A). 

5.  Applicants  further  represent  that 
MassMutual  has  designed  the  sales  load 
structure  under  the  PoUdes  to  give 
Policy  owners  significant  flexibility 
with  respect  to  the  Hming  and  amount 
of  premiiun  payments,  while  permitting 
MassMutual  to  deduct  only  those 
charges  deemed  necessary  to  defray 
distribution  expenses  and  support  the 
benefits  under  the  Policies. 

6.  Applicants  represent  that  the 
proposed  sales  load  design  provides  a 
significant  benefit  to  Policy  owners  by 
passing  through  to  than  a  portion  of 
MassMutual's  savings  resulting  from  the 
lower  distribution  costs  associated  with 
PoUdes  having  an  hiitial  Case  Premium 
of  $1,000,000  or  less  and  for  which 
premium  payments  are  made  during  the 
first  five  Policy  Years  which  exceed  the 
minimum  plannedPolicy  pranium  set 
for  that  Policy  year.  Applicants  sidnnit 
that  it  would  not  be  in  the  interest  of 
Policy  owners  to  require  the  imposition 
of  a  sales  charge  on  premium  payments 
in  excess  of  the  minimnni  planned 
PoUcy  premium,  or  subsequent 
pranium  payments  that  are  higher  than 
Applicants  deem  necessary. 

7.  Applicants  assert  that  Section 
27(a)(3)  was  designed  to  address  abuses 
involving  periodic  payment  plans  under 
which  large  amounts  of  front-end  sales 
load  are  deducted  so  early  in  life  of  the 
plan  that  an  investor  redeeming  in  the 
early  periods  would  recoup  littie  of  his 
or  her  investment.  MassMutual 
antidpates  that:  (i)  a  substantial  number 
of  the  Polides  will  be  sold  in 
connection  with  rollover  transactions 
effectuated  pursuant  to  Section  1035  of 
the  Code;  and  (ii)  under  such  a  scenario, 
there  will  be  a  higher  occurrence  of 
premiiun  payments  made  in  the  first 
PoUcy  year  which  exceed  the  Tnininnim 
planned  premium  payment  by  Policy 
owners  purchasing  Polides  having  an 
Initial  Case  Premium  of  less  than 
$1,000,000.  For  these  reasons. 
Applicants  submit  that  the  proposed 
sales  load  structure  would  not  present 


the  type  of  abuse  that  Section  27(a)(3) 
was  designed  to  prevent. 

8.  Moreover,  Applicants  assert  that,  to 
the  extent  that  owners  of  Polides  with 
an  Initial  Case  Premium  of  less  than 
$1,000,000  make  premium  payments 
during  the  first  Policy  year  which 
exceed  the  minimum  planned  Policy 

!>remium,  MassMutual's  proposed  sales 
oad  structure  will  cause  a  greater 
proportion  of  the  Polides'  sales  charges 
to  1m  deduded  later  than  they  otherwise 
might  have  been  deduded.  In  this 
regard.  Applicants  note  that 
MassMutual  could  have  dedded  to 
assess  a  sales  load  of  30%  on  premium 
pajrments  less  than  or  equal  to  the 
minimum  planned  Policy  premium 
made  during  the  first  Policy  year,  and 
7.89%  on  premium  payments  made 
thereafter.  Applicants  submit  that,  by 
spreading  sales  charges  more  evenly 
over  the  life  of  a  Policy,  MassMutual's 
sales  load  structure  furthers  the 
purposes  of  Section  27(a)(3)  of  the  1940 
Ad. 

Qmdasion 

Applicants  submit  that,  for  the 
reasons  and  upon  the  Cads  set  forth 
above,  the  requested  exemptions  would 
be  appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  polides  and  provisions 
ofthel940Ad. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margarat  H.  Mdl^ariaiid. 

Deputy  Secntaiy. 

(FR  Doc  95-30356  Filed  12-12-95;  8:45  am] 
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IMIstIng;  Notio*  of  Application 
To  Withdraw  From  Uttfng  and 
Ragistration;  (Tha  MMdtoby 
Corporation,  Common  Stocli,  $0.01  Par 
Valua) 

Decemlwr  7, 1995. 

The  Middleby  Corporation 
("Company")  has  filed  an  application 
writh  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Ad  of  1934  ("Ad")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  die  above  specified  security 
("Security")  from  listhig  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  fiom 
listing  and  registration  include  the 
following: 


According  to  the  Company,  its  Board 
of  IXredors  unanimously  approved 
resolutions  on  Odober  24, 1995  to 
withdraw  the  Security  fiom  listing  on 
the  Amex  and  instead,  to  list  the 
Security  on  the  National  Assodation  of 
Securities  t)ealers  Automated 
Quotations  National  Market  System 
["Hasdaq/MMS). 

The  decision  of  the  Board  followed  a 
thorough  study  of  the  matter  and  was 
based  upon  the  belief  that  Usting  the 
Security  on  the  Nasdaq/NMS  will  be 
more  beneficial  to  the  Company's 
stockholders  than  the  present  listing  on 
the  Amex  for  the  following  reasons. 

(1)  According  to  the  Company,  its 
Board  of  Diredors  determined  that  a 
listing  on  Nasdaq/NMS  would  provide 
greater  covnege  for  the  Security;  and 

(2)  According  to  the  Company,  its 
Board  of  Diredors  determined  that  a 
listing  on  the  Nasdaq/NMS  would 
provide  improved  liquidity  to  the 
Company's  shareholders. 

Any  interested  person  may,  on  or 
before  December  29, 1995,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
fads  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jooadian  G.  Kat2, 
Secretary. 
(FR  Doc.  95-30302  Filed  12-12-95;  8:45  am] 
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Tha  231  Funda;  Notice  of  Application 

December  6, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Ad  of  1940  (the  "Ad"). 

APPUCANT:  The  231  Funds. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  dedaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  appUcation  was  filed 
on  November  7, 1995. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  2, 1996,  and  siiould  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  125  West  55th  Street,  New 
York,  New  York  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Alison  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  February  10, 1993,  applicant 
registered  under  the  Ad  as  an 
investment  company,  and  filed  a 
registration  statement  under  the 
Securities  Ad  of  1933  registering  an 
indefinite  number  of  shares.  The 
registration  statement  was  declared 
effective  on  August  20, 1993.  Applicant 
issued  shares  in  two  portfofios,  the 
Prime  Fund  ("231  Prime  Fund")  and  the 
Treasury  Fund  ("231  Treasury  Fund"), 
each  of  which  issued  two  classes  of 
shares  (Institutional  Shares  and  Service 
Shares).  Institutional  Shares  were  first 
issued  on  September  1, 1993  for  both 
portfolios  and  Service  Shares  were  first 
issued  on  March  1, 1994  for  the  231 
Prime  Fund  and  April  5, 1994  for  the 
231  Treasury  Fund. 

2.  At  a  meeting  held  on  June  13, 1995, 
applicant's  Board  of  Trustees  approved 
on  Agreement  and  Plan  of 
Reorganization  (the  "Reorganization 
Agreement")  between  appUcant  and 
Padfic  Horizon  Funds,  Inc.  ("Pacific 
Horizon")  whereby  Pacific  Horizon's 
Prime  Fund  ("PH  Prime  Fund")  and 
Treasury  Fund  ("PH  Treasury  Fund") 
would  acquire  all  of  the  assets  and 


liabilities  of  231  Prime  Fund  and  231 
Treasury  Fund,  respectively,  in 
exchange  for  Horizon  Shares  and 
Horizon  Service  Shares  of  PH  Prime 
Fund  and  PH  Treasury  Fund. 
Applicant's  Board  of  Trustees 
determined  that  the  interests  of 
applicant's  shareholders  would  best  be 
served  by  approving  the  Reorganization 
Agreement.  In  reaching  this 
determination,  the  Board  of  Trustees 
considered  the  anticipated  loss  of 
applicant's  assets  as  a  result  of  the  sale 
of  the  institutional  trust  business  of 
Bank  of  America  Illinois,  applicant's 
investment  adviser  ("Adviser").  The 
Board  of  Trustees  concluded  that, 
among  other  advantages,  the 
reorganization  would  be  likely  to 
provide  shareholders  vdth  an  interest  in 
a  larger  and  more  diversified  portfolio 
while  reducing  the  total  expense  ratio 
that  would  exist  absent  voluntary 
reimbursements. 

3.  Proxy  materials  were  filed  with  the 
SEC  and  were  distributed  to  applicant's 
shareholders  on  or  about  July  21, 1995. 
At  a  special  meeting  held  on  August  24, 
1995,  shareholders  of  the  231  Prime 
Fund  and  the  231  Treasury  Fund 
approved  the  reorganization.  .     -• 

4.  On  August  25,  1995,  the  assets  and 
Uabilities  of  the  231  Prime  Fund  and 
231  Treasury  Fund  were  transferred  to 
and  assumed  by  PH  Prime  Fund  and  PH 
Treasury  Fund  in  exchange  for  full  and 
fiectional  Horizon  Shares  and  Horizon 
Service  Shares  of  the  PH  Prime  Fund 
and  PH  Treasury  Fund.  The  shares 
exchanged  were  equal  in  number  and 
value  to  the  number  of  full  and 
fiectional  Institutional  Shares  and 
Service  Shares  of  the  231  Prime  Fund 
and  231  Treasury  Fund.  Following  the 
transfer,  applicant  distributed  the 
Horizon  Shares  and  Horizon  Service 
Shares  to  the  holders  of  Institutional 
Shares  and  Service  Shares  of  applicant 
in  liquidation  of  the  231  Prime  Fund 
and  231  Treasury  Fund.  Applicant  did 
not  incur  any  brokerage  commission  in 
connection  with  disposition  of  its 
portfoho  seciuities  and  other  assets. 

5.  Aggregate  expenses  of  $50,000  were 
incurred  by  applicant  in  connection 
with  the  reorganization.  Applicant, 
Concord  Financial  Services,  Inc.  (Padfic 
Horizon's  transfer  agent),  and  the 
Adviser  shall  each  pay  one-third  of    * 
these  expenses.  Pacific  Horizon, 
Concord,  and  the  Adviser  shall  each  pay 
one-third  of  the  expenses  incurred  by 
Pacific  Horizon  in  connection  with  the 
reorganization. 

6.  At  the  time  of  the  filing  of  the 
applicati(Hi,  applicant  had  no  assets  or 
liabilities,  was  not  a  party  to  any 
litigation  or  administrative  proceeding, 
and  had  no  shareholders.  Applicant  is 
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neither  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessafy  for  the  winding-up 
of  its  affairs. 

7.  Applicant  intetids  to  terminate  its 
existence  as  a  Massachusetts  business 
trust  upon  receipt  of  an  order  from  the 
SEC  Declaring  that  applicant  has  ceased 
to  be  an  investment  company. 

For  the  Comminioa,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Maigprat  H.  McFarlaad, 

Deputy  Secretary. 

(FR  Doc  95-30297  Fijed  12-12-95;  8:45  am] 

■LUNQ  CQOE  aoto-ai-M . 


SELECTIVE  SERVlbE  SYSTEM 

Aganey  Fonna  Sul»nitlatf  to  ttia  Offlca 
of  Managawant  an4  Budget  for 
Extanalcn  of  Claarinoa 

The  following  foMps  have  been 
submitted  to  the  Office  of  Management 
and  Budget  [OiAB)  for  extension  of 
clearance  in  complknce  with  the 
Paperworii  Reductian  Act  (44  U.S. 
chapter  35):  SSS  Fotm  No.  and  Title: 

SSS  Fonn  152,  Alternative  Service 

Employment  Asrsement 
SSS  Form  153,  Emplofer  DaU  Sheet 
SSS  Form  156,  Skills  Questionnaire 
SSS  Form  157.  Alternative  Service  Job  Data 

Form 
SSS  Fans  160,  Request  for  Overseas  Job 

Assignment 
SSS  Fonn  163.  Emploirment  Verification 

Form  i 

SSS  Fomi  164,  AltemStive  Service  Worker 

Travel  Reimbuise^nt  Request 
SSS  Form  166,  Claim  lor  Reimbursement  for 

Emergency  Meditxl  Caie 

Copies  of  the  abote  identified  forms 
can  bis  obtained  upon  written  request  to 
the  Selective  Service  System.  Reports 
Qearance  Officer.  1615  Wilson 
Boulevard.  Arlingto|i.  Virginia,  22209- 
2425. 

No  changes  have  been  made  to  the 
above  identified  forms.  OMB  clearance 
is  limited  to  requesting  a  three-year 
extension  of  the  cuifent  expiration 
dates. 

Written  comments  should  be  sent 
within  60  days  after  the  publication  of 
this  notice,  to:  Selective  Service  System, 
Reports  Clearance  Officer,  1515  Wilson 
Boulevard,  Arlington,  Virginia,  22209- 
2425. 

A  copy  of  the  conlments  shoidd  be 
sent  to  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  S«vice  System,  Office 
of  Management  and  Budget,  New 
Executive  Office  Budding,  room  3235, 
Washington,  DC  20435. 


Dated:  December  5. 1995. 
Gil  Coranado, 
Director 

(FR  Doc.  95-30397  Filed  12-12-95;  8:45  am] 
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DEPARTMENT  pF  TRANSPORTATION 

Coaat  Guard 
[CQ0  9s-«eq 

Merchant  Marina  Personnel  Adviaory 
Commmaa;  Raquaat  tor  Appllcatlona 

AQENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

summary:  The  Coast  Guard  is  seeking 
applicants  for  appointment  to 
membership  on  the  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC).  The  Committee  is  a  19- 
member  Federal  Advisory  committee 
that  advises  the  Coast  Guard  on  matters 
related  to  the  training,  qualification, 
licensing,  certification,  and  fimess  of 
seamen  serving  in  the  U.S.  merchant 
marine. 

DATES:  Membership  applications  should 
be  received  no  later  than  February  12, 
1996. 

ADDRESSES:  Persons  interested  in 
applying  fen-  membership  on  MERPAC 
may  obtain  an  application  form  by 
writing  to  Commandant  (G-MOS-1), 
room  1210,  U.S.  Coast  Guard 
Headqiiarters,  2100  Second  St.  SW., 
WashLogton,  DC  20593-0001,  or  by 
calling  (202)  267-0229  between  8  a.m. 
and  4  p.m.  Monday  through  Friday, 
except  Federal  holidays.  Requests  may 
also  be  submitted  by  bcsimile  at  (202) 
267-4570. 

FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Jon  Sanibbi,  Executive  Director,  or 
Mr.  Mark  Gould,  Assistant  Executive 
Director,  MERPAC,  room  1210.  U.S. 
Coast  Guard  Headquarters,  2100  Second 
St.  SW.,  Washington,  DC,  20593-0001, 
(202) 267-0229. 

SUPPLEMENTARY  INFORMATION:  MERPAC 
is  chartered  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2)  to 
advise  the  Coast  Guard  on  merchant 
marine  personnel  issues.  Six  positions 
are  either  vacant  or  the  current 
appointments  will  expire  in  1996. 

Applicants  with  one  or  more  of  the 
following  backgrounds  are  needed  to  fill 
the  positions: 

(a)  Shippiiw  company  representative. 

(b)  Deck  Officer  (mland/river  route). 

(c)  Engineering  Officer  (limited  Chief 
Engineer  or  Designated  Duty  Engineer). 

(d)  Maritime  Academy  representative. 

(e)  Pilot. 

(f)  Unlicensed  Seaman  (Able  Bodied 
Seaman). 


The  membo^hip  term  is  3  years.  No 
member  may  hold  more  than  two 
consecutive  3-year  terms. 

The  Coast  Guard  is  seeking  greater 
representation  from  the  inland  and 
rivers  maritime  communities, 
particularly  in  the  positions  of  Deck 
Officer  (inland/river  route)  and 
Engineering  Officer  (limited  Chief 
Engineer  or  Designated  Duty  Engineer). 
Although  the  Coast  Guard  was  seeking 
increased  representation  from  thesa 
same  commimities  daring  the  last 
selection  process,  U  chose  to  retain  the 
incumbent  members  dueio  their  special 
expertise.  Individuals  who  submitted  an 
application  for  selection  to  the 
committee  in  response  to  the  notice  in 
the  May.ll,  1995  Federal  Register  (60 
FH  25257;  CGD  95-020)  need  not 
reapply.  Their  applications  will  be 
reconsidered  during  this  selection 
process. 

To  achieve  the  desired  balance  of 
membership,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women.  The  members  of  the  Committee 
serve  without  compensation  from  the 
Federal  Government,  although  travel 
reimbursement  and  per  diem  may  be 
provided.  The  Committee  normally 
meets  in  Washington,  D.C.,  with 
working  group  meetings  for  specific 
problems  as  required. 

Applicants  may  be  required  to 
complete  an  Executive  Branch 
Confidential  Financial  Disclosure 
Report  (SF  450). 

Dated-  December  7. 1995. 
J.  Angelo. 

Director  for  Standards. 
(FR  Doc  95-30401  Filed  12-12-95;  8:45  am] 
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Fadaral  Aviation  Adminlatration 

Corraetlon  to  Notica  of  Infant  To  Rula 
on  AppKeatlon  to  Uaa  tha  Ravanua 
From  a  Paaaangar  Facility  Charga 
(PFC)  at  Baton  Rouga  MatropolHan 
Airport,  Baton  Rouga,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction  to  Federal  Register 
Notice  of  intent  to  rule  on  application. 

SUMMARY:  The  FAA  proposed  to  rule 
and  invited  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Baton  Rouge  Metropolitan 
Airport  undw  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 


CFR  Part  158)  in  the  Fedwal  Register 
dated  Novembw  22, 1995.  The  PFC 
application  nimiber  was  misstated  as 
95-03-U-OO-BTR.  The  correct  PFC 
application  number  is  96-03-U-OO- 
BTR. 

DATES:  The  deadline  for  comments  on 
this  application  is  December  22, 1995. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  or  delivered  in  triplicate 
copies  to  the  FAA  at  the  following 
address:  Mr.  Ben  Guttery,  Federal 
Aviation  Administration,  Southwest 
Region,  Airports  Division,  Planning  and 
Programming  Staff,  ASW-610D,  Fort 
Worth,  Texas  76193-0610. 

Issued  in  Fort  Worth,  Texas,  on  November 
29, 1995. 

Naomi  L.  Saundws, 
Manager,  Airports  Division. 
[FR  Doc  95-30365  Filed  12-12-95;  8:45  ami 
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Notica  of  IntantTo  Rula  on  Application 
To  Uaa  ttta  Ravanua  From  a  Paaaangar 
FacHlty  Charga  (PFC)  at  Utda  Rock 
National  Airport  Uttta  Rock,  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  LitUe  Rock  National  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Tide  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  12, 1996. 
AODRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff,  ASW- 
610D,  Fort  Worth,  Texas  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Deborah  S. 
Ledwell,  Manager  of  Littie  Rock 
National  Airport,  at  the  following 
address:  Deborah  S.  Ledwell,  Airport 
Manager,  LitUe  Rock  National  Airport, 
One  Airport  Drive,  Littie  Rock,  Arkansas 
72202. 

Air  carriers  and  foreign  air  carriws 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Staff,  ASW-610D,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFt]  at  Littie  Rock 
National  Airport  imder  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Titie  DC  of  the 
Oninibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  November  29, 1995,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Airport  was  substantially  complete 
within  the  requirements  of  Section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
15, 1996. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00 
Charge  effective  date:  May  1, 1995 
Proposed  charge  expiration  date:  May 

31, 2003 
Total  estimated  PFC  revenue: 

$32,765,055 
PFC  application  number  96-02-U-OO- 

LTT 

Brief  description  of  proposed 
project(s): 

Projects  To  Use  PFC's 

Extend  Runway  4L-22R,  and  Relocate 
Approach  Lighting  System  and 
Instrument  Landing  System  on  Runway 
22R. 

The  class  or  classes  of  air  carriers  to 
be  exempted  from  collecting  PFC's:  All 
Air  Taxi/Commercial  Operators  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  tiie  FAA 
regional  airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff,  ASW- 
610D,  2601  Meacham  Blvd.,  Fort  Worth, 
Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Littie  Rock 
National  Airport. 


Issued  in  Fort  Worth,  Texas,  on  November 
29, 1995. 

Naoad  L.  SauBders. 
Manager,  Airports  Division. 
IFR  Doc.  95-30364  Filed  12-12-95;  8:45  am] 
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Fadaral  Highway  Adminiatratfon 

Environmantal  Impact  Statamant  City 
of  Manaaaaa  and  Princa  William 
County,  VA 

AGENCY:  Federal  Highway 
Administration.  DOT. 

ACTION:  Notice  of  intmt. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  railroad 
improvement  in  the  City  of  Manassas 
and  Prince  William  County,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roberto  Fonseca-Martinez,  Division 
Administrator,  Federal  Highway 
Administration,  1^04  Santa  Rosa  Road, 
Suite  205,  Richmond,  Virginia  23229, 
Telephone  (804)  281-5100. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Virginia 
Department  of  Transportation  and  the 
Virginia  Department  of  Rail  and  Public 
Transportation,  will  prepare  an 
enviroiunental  impact  statement  (EIS) 
on  a  proposal  to  improve  the  Norfolk 
Southern  Railway's  and  the  Virginia 
Railway  Express'  operations  in  the  Qty 
of  Manassas  and  Prince  William  County. 
The  proposed  improvement  will  involve 
the  rerouting  of  the  Norfolk  Southern 
Railway's  through  freight  trains  onto  a 
new  alignment  and/or  improving  the 
existing  corridor. 

Improvements  to  the  existing  corridor 
are  considered  necessary  to  improve 
safety  and  relieve  traffic  congestion  at 
several  at-grade  crossings  caused  by 
freight  operations  in  the  Qty  of 
Manassas,  and  the  developing  areas  of 
Prince  William  County  south  and  west 
of  the  City  of  Manassas,  and  to  expand 
commuter  train  service  to  GainsvUle, 
Virginia.  Alternatives  under 
consideration  include  (1)  taking  no 
action;  (2)  improving  existing  rail;  and 
(3)  rail  relocation. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies.  A  series  of  public  meetings 
and  a  Location  Public  Hearing  will  ber 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  meetings  and 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
conunent  prior  to  the  public  hearing.  No 
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formal  scoping  meeting  is  planned  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proppsed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  fit>m  all<  interested  parties. 
Comments  and  questions  on  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.     | 

(Catalog  of  Federal  Dqmestic  Assistance 
Program  Number  20.3)5,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and' activities  apply  to  this 
program.) 
Edward  S.  Sundra, 

Environmental  Specidlist.  Richmond, 
Virginia. 

[FR  Doc.  95-30283  Filed  12-12-95;  8:45  am] 
MUMQ  cooc  4•1•-^^«l 


DEPARTMENT  OF  TREASURY 

intamai  Ravanua  Sarviea 

Commlaaionar'a  A^Maory  Group: 
Public  Maating      , 

AGENCY:  Internal  Revenue  Service  (TRS), 
Treasury. 

action:  Notice  of  Pfblic  Meeting  of 
Commissioner's  Adjkdsory  Group. 

summary:  Public  mfeting  of  the 

Commissioner's  Advisory  Group  will  be 

held  in  Washington^  D.C.  This  meeting 

is  being  scheduled  4ue  to  the 

cancellation  of  the  previously 

announced  November  16, 1995,  CAG 

meeting. 

DATES:  The  meeting;  will  be  held  January 

30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Washburn,  C.1, 1111 

Constitution  Avenue,  N.W.,  Room  7046 

IR.  Washington, DC.  20224.  Telephone 

No.  (202)  622-5026  (not  a  toU-fiw 

number). 

Notice  is  hereby  given  that  a  public 
meeting  of  the  Commissioner's  Advisory 
Group  previously  schedxiled  for 
November  16, 1995,  beginning  at  10:00 
am  in  Room  3313,  ijiain  Internal 
Revenue  Service  building,  1111 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20224,  was  cancelled 
due  to  the  Federal  gpvemment 
shutdown. 

Notice  is  hereby  given  pursuant  to 
Section  10(a)(2)  of  3ie  Federal  Advisory 
Committee  Act,  5  UIS.C.  App.  (1988), 
that  a  public  meetii^  of  the 
Commissioner's  Advisory  Group  will  be 
held  on  January  30, 1996,  beginning  at 
10:00  am  in  Room  3B13,  main  Internal 


Revenue  Service  building,  1111 
Constitution  Avenue,  N.W.  Wadiington, 
D.C.  20224. 

The  agoida  will  include  the  following 
topics: 

Filing  Season  Readiness 

Improving  Services  to  Customers 
Small  Business  Issues  and  Initiatives 
Compliance  Issues 
Corporate  Education  Issues 

NotR  Last  minute  changes  to  the  agenda  or 
order  of  topic  discussion  are  possible  and 
could  prevent  effective  advance  notice. 

The  meeting  will  be  in  a  room  that 
accommodates  approximately  50 
people,  including  members  of  the 
Commissioner's  Advisory  Group  and 
IRS  officials.  Ehie  to  the  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made 
with  Lorenza  Wilds,  no  later  than 
January  23, 1996.  Ms.  Wilds  can  be 
reached  on  (202)  622-5026  (not  toll- 
free). 

If  you  would  like  to  have  the 
Committee  consider  a  written  statement, 
please  call  or  write:  Patricia  Washburn, 
Office  of  Public  Liaison,  C:I,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  N.W.,  Room  7046  IR, 
Washington,  D.C.  20224. 
Margaret  Milner  RichardMm, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  95-30274  Filed  12-12-95;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenue  Service 

Tax  on  Certain  Imported  Substances 
(Butyl  Benzyl  Phthaiate);  Filing  of 
Petition 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
acceptance,  under  Notice  89-61,  of  a 
petition  requesting  that  butyl  benzyl 
phthaiate  be  added  to  the  list  of  taxable 
substances  in  section  4672(a)(3). 
Publication  of  this  notice  is  in 
compliance  with  Notice  89-61.  This  is 
not  a  determination  that  the  list  of 
taxable  substances  should  be  modified. 
DATES:  Submissions  must  be  received  by 
February  12, 1996.  Any  modification  of 
the  list  of  taxable  substances  based  upon 
this  petition  would  be  effective  April  1, 
1991. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (Petition),  room  5228, 
Internal  Revenue  Service,  POB  7604, 
Ben  Franklin  Station,  Washington,  DC 


20044.  In  the  ahemative,  submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:T:R  (Petition),  Courier's 
Desk,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Wellington. 
DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Hofbnan,  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries),  (202)  622-3130  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
petition  was  received  on  June  25, 1990. 
The  petitioner  is  Monsanto  Company,  a 
manufacturer  and  exporter  of  this 
substance.  The  following  is  a  siunmary 
of  the  information  contained  in  the 
petition.  The  complete  petition  is 
available  in  the  Internal  Revenue 
Service  Freedom  of  Information  Reading 
Room. 

HTS  number;  2917.39.2000 

CAS  number:  85-68-7 

Butyl  benzyl  phthaiate  is  derived 
fit>m  the  taxable  chemicals  methane, 
propylene,  xylene,  toluene,  and  chlorine 
and  is  a  liquid  produced  predominantly 
by  the  reaction  of  n-butanol  and 
phthalic  anhydride,  followed  by  a 
reaction  with  benzyl  chloride  in  the 
presence  of  a  catalyst,  n-butanol  is 
manufactured  by  the  hydrogenation  of 
n-butyraldehyde,  which  is  derived  from 
propylene  and  synthesis  gas  (hydrogen 
and  synthesis  gas  are  derived  from 
natural  gas).  Benzyl  chloride  is 
produced  by  direct  photochemical 
chlorination  of  toluene.  Phthalic 
anhydride  is  produced  by  the  reaction 
of  o-xylene  with  air  in  the  presence  of 
a  catalyst. 

The  stoidiiometric  material 
consumption  formula  for  this  substance 
is: 

CH4  (methane)+C3H6  (propylenel+CgHio 
{xylene)+3  O2  (oxygen)+C7H8 

(toluene)-«-Cl2  (chlorine) > 

C19H20O4  (buityl  benzyl  phthalate)-f2  HCl 
(hydrochloric  acid)-t-H2 
(hydrogen)42  H2O  (water) 
According  to  the  petition,  taxable 
chemicals  constitute  77.25  percent  by 
weight  of  the  materials  used  to  produce 
this  substance.  The  rate  of  tax  for  this 
substance  would  be  $5.54  per  ton.  This 
is  based  upon  a  conversion  factor  for 
methane  of  0.05,  a  conversion  factor  for 
propylene  of  0.17,  a  conversion  factor 
for  xylene  of  0.47,  a  conversion  factor 
for  toluene  of  0.32,  and  a  conversion 
factor  for  chlorine  of  0.26. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  a  determination  is  made, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 


eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  pubUc  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 
Dale  D.  Goods, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  {Corporate). 

(FR  Doc.  95-30273  FUed  12-12-95;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Report  of 
Matching  Programs 

AOENCY:  Department  of  Veterans  Affairs 

(VA). 

action:  Notice  of  renewal— VA/IRS 

Match  Program. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Veterans  Affairs  (VA), 
Veterans  Health  Administration  (VHA), 
intends  to  renew  the  computer  matching 
program  comparing  Internal  Revenue 
Service  (IRS)  and  Social  Security 
Administration  (SSA)  income  records 
with  VA  patient  income  data  which  is 
contained  in  the  patient  medical 
records. 

The  goal  of  these  matches  is  to 
compare  income,  social  security 
number,  and  employment  status  as 
reported  to  VHA  with  income  records 
maintained  by  IRS  and  SSA.  For  the 
information  of  all  concerned,  a 
summary  report  of  the  VHA  matching 
program  describing  the  computer 
matches  follows.  In  accordance  with  5 
U.S.C.  552a(o)(2),  copies  of  the 
computer  matching  report  are  being  sent 
to  both  houses  of  Congress.  These 
matches  are  expected  to  commence  on 
or  about  ^uary  1, 1996,  but  start  no 
sooner  than  30  days  after  publication  of 
this  notice  in  the  Fedo'al  Register  or  40 
days  after  copies  of  this  notice  and  the 
agreement  are  submitted  to  Congress 
and  the  Office  of  Management  and 
Budget  whichever  is  later.  These 
matches  may  be  extended  by  the 
involved  Data  Integrity  Boards  for  a 
twelve  month  period  provided  all 
agencies  involved  certify  to  the  Data 
Integrity  Boards,  within  three  months  of 
the  termination  date  of  the  original 
match,  that  the  matching  program  will 
be  conducted  without  chuige  and  the 
matching  programs  have  been 
conducted  in  compliance  with  the 
original  matching  agreements.  The 


matches  will  not  cor  tinue  past  the 
legisladve  authorized  date  to  obtain  this 
information.  However,  expiration  of  this 
agreement  is  June  30, 1997. 
ADDRESSES:  Interested  individuals  may 
comment  on  the  matches  by  writing  to 
the  Chief  Administrative  Officer  (161D), 
Veterans  Health  Administration, 
Department  of  Veterans  A&ira,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  E.  Wheeler  (202)  273-6276, 
Program  Analyst,  Income  Verification 
Match  Policy  Service. 
SUPPLEMENTARY  INFORMATION:  Further 
information  regarding  the  matching 
program  is  provided  below.  This 
information  is  required  by  Title  5  U.S.C. 
552a(e)(12),  the  Privacy  Act  of  1974,  as 
amended.  A  copy  of  this  notice  has  been 
provided  to  both  houses  of  Congress  and 
the  Office  of  Management  and  Budget. 

Approved:  December  4, 1995. 
Jean  Brown, 
Secretary  of  Veterans  Affairs. 

Report  of  Matching  Program 

Department  of  Veterans  Affairs  Patient 
Modical  Records  With  Income  Records 
Maintained  by  the  Internal  Revenue 
Service  and  the  Social  Security 
Administration 

a.  Authority:  Title  38  U.S.C.  5106  and 
5317;  Pub.  L.  101-508  as  amended  by 
Pub.  L.  102-568. 

b.  Program  Description: 

(1)  Purpose:  (a)  The  Depariment  of 
Veterans  Afiiaira  (VA),  Veterans  Health 
Administration  (VHA)  plans  to  match 
the  household  income  information 
contained  in  the  medical  records  of 
certain  nonservice-connected  veterans, 
with  the  income  records  for  those 
persons  maintained  by  the  Internal 
Revenue  Service  (IRS)  and  the  Social 
Seoirity  Administration  (SSA).  Those 
nonservice-connected  veterans  subject 
to  income  verification  matching  are 
those  veterans  who  are  receiving  VA 
medical  care  in  a  mandatory  eUglbility 
category  due  to  a  finding  of  low  income 
subsequent  to  means  testing. 

(b)  Currently,  information  about  a 
veterans  household  income  (i.e., 
veterans  and  spouses  receipt  of  wage, 
self-employment  and  other  income  as 
well  as  employment  status,  health 
insurance  coverage  and  niunber  of 
dependents)  is  obtained  when  the 
veteran  makes  application  for  medical 
care  at  a  VA  medical  care  facility.  The 
household  income  and  dependent  data 
is  evaluated  in  a  "means  test"  which 
takes  into  aocoimt  deductions  of  certain 
income  not  counted  as  such  for  Veterans 
Health  Administration  eligibility 


purposes.  Once  a  net  income  for  the 
veteran  is  established,  it  is  applied 
against  means  test  thresholds,  or  levels 
of  income  establishing  mandatory  or 
discretionary  eligibility  for  medical 
care.  If  the  veterans  net  income  falls 
below  the  appUcable  means  test 
threshold,  he  or  she  is  eligible  for 
mandatory  care  (i.e.,  no-cost  care); 
however,  if  the  net  income  falls  over  the 
applicable  threshold,  the  veteran  is 
given  a  discretionary  eligibility. 
Veterans  who  are  eligible  for 
discretionary  care  are  provided  care  if 
the  VA  medical  facility  has  the 
resources  to  treat  discretionary  veterans, 
and  if  the  veteran  agrees  to  make  a  co- 
payment  for  such  care.  The  proposed 
matching  programs  will  enable  VA  to 
verify  the  accuracy  of  reported  income 
and  employment  statvis  and  therefore 
more  acctirately  determine  eligibility  for 
medical  care. 

(2)  Procedures:  VA's  Veterans  Health 
Administration  has  estabUshed  an 
Income  Verification  Match  (IVM) 
Center.  The  IVM  Center  will 
electronically  extra  demographic  and 
income  data  from  each  VA  medical  care 
facility's  database  on  nonservice- 
connected  veterans  found  eligible  for 
mandatory  care  based  solely  on  low 
income.  The  VHA  IVM  extract  file  will 
be  matched  against  IRS  and  SSA  income 
records.  If  a  VHA  record  and  SSA  or  IRS 
record  match  on  social  security  number 
and  name,  the  IVM  Center  will  begin  an 
extensive  case  development  and 
verification  process.  This  process  will 
assure  the  validity  of  the  matched  cases 
by  verifying  the  IRS/ SSA  reported 
income  amount  with  the  payer(s)  and 
recipients  of  the  income.  Each  veteran 
and/or  spouse  identified  by  the  match 
will  be  contacted  in  order  to  notify  the 
veteran  and/or  spouse  of  any  income 
discrepancy  identified  by  the  match,  to 
verify  the  discrepancy,  and  to  advise 
him  or  her  of  potential  changes  to  the 
veterans'  medical  care  eUgibilify  at  the 
VA  medical  center,  and  the  potential 
billing  action  for  co-payments.  Before 
any  adverse  action  is  taken,  the 
individual(s]  identified  by  the  match 
will  be  given  the  opportunity  to  contest 
the  findings.  Where  there  are  reasonable 
grounds  to  beUeve  that  there  has  been 
a  violation  of  criminal  laws,  the  matter 
will  be  referred  for  prosecution 
consideration  in  accordance  with 
existing  VA  poUcies. 

c.  Records  to  be  Matched.  The  VA 
records  involved  in  the  match  are 
patient  medical  records  maintained  in 
the  "Patient  Medical  Record-VA 
(24VA136]"  published  at  40  FR  38095 
(8/26/75)  and  amended  at  40  FR  52125 
(11/7/75),  41  FR  2881  (1/20/76),  41  FR 
11631  (3/19/76),  42  FR  30557  (6/15/72), 
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44  FR  31058  (5/30/79).  45  FR  77220  (11/ 
21/80),  46  FR  2766  (1/12/81).  47  FR 
28522  (6/30/82).  47  RR  51841  (11/17/ 
82).  50  FR  11610  (3/32/83).  51  FR  25968 
(7/17/88).  SI  FR  444^6  (12/0/86),  52  FR 
381  (1/5/87).  53  m  49818  (12/13/90).  55 
FR  5112  (2/13/90).  54  FR  37804  (9/12/ 
90).  55  FR  42534  (10/19/90),  56  FR  1054 
(1/10/91).  57  FR  28003  (6/23/92).  57  FR 
4519  (10/1/92),  58  FR  29853  (5/24/93). 
58  FR  40852  (7/30/93)  and  58  FR  57674 
(10/26/93).  The  IRS  records  are  from  the 
Wage  and  Infonnatio^  Retiuns  (IRP) 
Master  File.  Privacy  Act  system  Trees/ 
IRS  22.061.  The  SSA  tecords  are  from 
the  KamiTigB  RecordUig  and  Self- 
Employment  Income  system.  HHS/SSA/ 
OSR  09-60-0059. 

d.  Period  ofMatchfUha  initial  data 
exchanges  are  expected  to  begin  40  days 
after  the  matching  agieements  are 
signed  by  the  Data  Integrity  Boards 
(DIB's)  and  Congressional  Offices  and 
OMB  have  been  notifted,  and  30  days 
from  the  date  of  publication  of  notice  in 
the  Federal  Rsgktor  er  40  days  from  the 
date  this  notice  is  approved,  whichever 
is  later.  These  matches  may  be  extended 
by  the  involved  DIB'4  for  a  twelve 
month  period  provided  the  agencies 
participating  in  the  ntatch  c^ify  to  the 
DIB's,  within  three  months  of  the 
determination  date  ol  the  original 
match,  that  the  matdting  program  Mrill 
be  conducted  without  change  and  the 
matching  programs  hive  been 
conducted  in  compliance  with  the 
original  matching  agreements.  The 
matches  will  not  continue  past  the  date 
legislative  auth(»ity  to  obtain  this 
information  expires.  [ 

(FR  Doc  9S-30137  Filed  12/12/95  8:45  am] 
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Privacy  Act  Of  1974;  New  System  Of 
Recorda— Automated  Customer 
Reglalratlon  System  lACRS)— VA 
(87VA045)  r 

AQENCY:  Department  ef  Veterans  Affairs. 
ACnON:  Notice,  new  ^etem  of  records. 

summary:  The  Privacy  Act  of  1974  (5 
U.S.C  552(eK4))  requires  that  all 
agencies  publish  in  the  Federal  Register 
a  notice  of  the  existence  and  character 
of  their  systems  of  records.  Notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA).is  adding  a  new 
system  of  records  entitled  "Automated 
Customer  Registration  System  (ACRS) — 
VA  (87VA045)". 

Federal  computer  security  regulations 
require  that  raanagera  and  operators  of 
Government  computer  systems  maintain 
control  over  who  accesses  the  resources 
of  those  systems.  This  system  of  records, 
which  will  replace  the  PROS/Keys 


system  (67VA30).  consists  of  the 
administrative  papwwork  involved  in 
adding,  modifying  or  deleting  access 
privileges  to  the  computer  resources  at 
the  VA  Austin  Automation  Center 
(AAC),  as  well  as  a  computer  database 
used  to  grant  access  to  those  resources. 

The  icJiiHinatifm  maintained  in  this 
system  of  records  in  hard  copy  and 
electronic  form  will  include  the  names 
and  social  security  numbers  of  VA 
employees,  employees  of  other 
Government  agencies  and  selected 
authorized  vendors  who  require  access 
to  the  computer  resources  at  the  AAC. 
The  records  will  also  include  business 
address  and  telephone  number,  job  title 
and  information  relating  to  data  file  and 
computer  system  access  permissions 
granted  to  that  individual. 

Release  of  information  from  these 
records  will  only  be  made  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  for  investigatory,  judicial  and 
administrative  uses.  VA  has  determined 
that  release  of  information  for  these 
purposes  is  a  necessary  and  proper  use 
of  information  in  this  system  of  records 
and  that  specific  routine  uses  for 
transfer  of  this  information  are 
appropriate. 

DATES  AND  AOOnESSES:  Intoested 
persons  are  invited  to  submit  writtffli 
conunents,  suggestions  or  objections 
regarding  the  proposed  system  of 
records  to  the  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affiairs.  810 
Vermont  Ave..  NW,  Washington.  DC 
20420.  All  relevant  material  received 
before  January  12, 1996,  will  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  Regulations 
Management,  Room  1176. 801 1  Street 
NW,  Washington,  DC  20001,  between  9 
a.m.  and  4  p.m.  only.  Monday  through 
Friday  (except  Federal  holidays)  until 
January  22. 1996. 

ff  no  public  comment  is  received 
during  the  30-day  review  period 
allowed  for  public  comment,  or  unless 
otherwise  published  in  the  Federal 
Register  by  VA,  the  routine  use 
statements  included  herein  are  effective 
January  12, 1996.  and  all  other 
provisions  included  herein  are  efiisctive 
January  12, 1996. 

SUPPIXMENTARY  INFORMATKM:  A  "Report 
of  Intenticm  to  Publish  a  Federal 
Register  Notice  of  New  System  of 
Records"  and  an  advance  copy  of  the 
new  system  notice  have  been  provided 
to  the  Chairmen  of  the  House 
Committee  on  Government  Reform  and 
Oversight  and  the  Senate  Committee  on 
Govenmiental  Affiairs,  and  the  Director, 
Office  of  Management  and  Budget 


(OMB),  as  reqtiired  by  the  provisions  of 
5  U.S.C  622(r)  (Privacy  Act),  guidelines 
issued  by  OMB  (50  FR  52730), 
December  24, 1985,  Pub.  L.  100-503. 
and  follow-up  OMB  guidelines  issueid 
July  25. 1994  (59  FR  37917). 

FOR  FURTHER  MFORMATION  CONTACT: 
Nelda  Cook  (045/200B),  Department  of 
Veterans  Affidre,  810  Vermont  Avenue 
NW..  Washington.  DC  20420.  telephone 
number  (202)  565-8045. 

Approved:  December  1, 1995. 
Jesse  Bnmm, 

Secretary  of  Veterans  Affnirs. 

87VA045 
SVSTBINAMC 

Automated  Customer  Registration 
System  (ACRS)— Department  of 
Veterans  Affairs  (V A). 

8VSTBI  location: 

The  automated  records  are 
maintained  by  the  VA  Automation 
Center.  1615  Woodward  Street,  Austin. 
TX  78772.  The  paper  records  will  be 
maintained  at  each  VA  field  station  that 
has  a  responsibility  for  ACRS  input. 

CATEOOem  OF  MDMDUAtS  COVna  BY  THE 


All  Department  of  Veterans  AfEairs 
employees,  employees  of  other 
Government  agencies  and  authorized 
contractor  persoimel  who  have 
requested  and  have  been  granted  access 
to  the  automated  resources  of  the  VA's 
Austin  Automation  Center  (AAC). 

CATEQOMES  OF  RECOWW  M  THE  tTBTBI: 

The  records  in  this  system,  in  both 
paper  and  electronic  foan.  will  iaclude 
the  names  and  social  security  ntunbere 
of  all  personnel  who  have  requested  and 
been  granted  access  to  the  automated 
resoitfces  at  the  AAC.  The  records  will 
also  include  business  address  and 
telephone  number,  job  title  and 
information  relating  to  data  fil#and 
computer  system  access  permissions 
granted  to  that  individual 

AUTMOMTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  38.  U.S.C  501. 

PURPOSE: 

The  purpose  of  this  system  of  records 
is  to  allow  the  VA  Austin  Automation 
Center  (AAC)  in  Austin,  TX,  to  maintain 
a  ciurent  list  of  all  VA  employees, 
employees  of  other  Govemmmt 
agencies  and  authorized  contractor 
personnel  who  require  access  to  the 
computer  resources  of  the  AAC,  in 
accordance  with  Federal  computer 
seciuity  reqiiirements. 


Federal  Register  /  Vol.  60,  No.  239  /  Wednesday,  December  13,  1995  /  Notices 


64099 


ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOmQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  At  the  initiative  of  VA,  pertinent 
information  may  be  disclosed  to 
appropriate  Federal,  State  or  local 
agencies  responsible  for  investigating, 
prosecuting,  enforcing  or  implementing 
statutes,  rules,  regulations  or  orders, 
where  VA  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

2.  Disclosure  of  specific  information 
may  be  made  to  a  Federal  agency,  in 
response  to  its  request,  to  the  extent  that 
the  information  requested  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  in  connection  with  hiring  or 
retaining  an  employee,  issuing  a 
security  clearance,  conducting  a 
security  or  suitability  investigation  on 
an  individual,  classifjring  jobs,  awarding 
a  contract  or  issuing  a  license,  grant  or 
other  benefit. 

3.  Information  may  be  provided  to  a 
congressional  office  in  response  to  an 
inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual 
and  concerning  that  individual's  record 
in  this  system. 

4.  Disclosure  of  information  may  be 
made  to  officials  of  the  Merit  Systems 
Protection  Board,  including  the  Office  of 
the  Special  Counsel,  the  Federal  Labor 
Relations  Authority  and  its  General 
Coimsel  or  the  Equal  Employment 
Opportimity  Commission,  when 
requested  in  performance  of  their 
authorized  duties,  and  the  request  is  not 
in  connection  with  a  law  enforcement 
investigation. 

5.  The  Department  of  Veterans  Affairs 
(VA)  may  disclose  records  in  this 
system  or  records  in  proceedings  before 
a  coiut  or  adjudicative  body  before 
which  VA  is  authorized  to  appear  when 
VA,  a  VA  official  or  employee,  the 
United  States,  or  an  individual  or  entity 
for  whom  the  United  States  is  providing 
representation  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
VA  determines  that  the  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
eadi  case,  the  agency  determines  that 
disclosure  of  the  records  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

6.  The  Department  of  Veterans  Affairs 
(VA)  may  disclose  records  in  this 
system  of  records  to  the  Department  of 
Justice  when  VA,  a  VA  official  or 
employee,  the  United  States,  or  {m 
individual  or  entity  for  whom  the 
United  States  is  providing 
representation  is  a  pariy  to  litigation  or 
hais  an  interest  in  such  litigation,  and 


the  use  of  such  records  by  the  , 

Department  of  Justice  is  deemed  by  VA 
to  be  relevant  and  necessary  to  the 
Utigation,  provided,  however,  that  in 
eadi  case,  the  agency  determines  that 
disclosing  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

7.  Disclosure  may  be  made  during 
reviews  by  the  National  Archives  and 
Records  Administration  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVMQ,  ACCES8I«Q,  RETAMINQ.  AND 
0ISP06INQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Each  field  station  responsible  for 
inputting  records  into  the  system  will 
retain  the  original  signed  paper  copies 
of  requests  for  system  access  in  locked 
containere.  Data  files  supporting  the 
automated  system  are  stored  in  a  secure 
area  located  at  the  Austin  Automation 
Center.  Data  files  are  stored  on  magnetic 
disk  and,  for  archival  purposes,  on 
magnetic  tape. 

retrevability: 

Paper  records  are  maintained  in 
alphabetical  order  by  last  name  of  the 
requester.  Automated  records  are 
retrieved  by  individual  name  or  by  a 
specific  automated  resource. 

SAFEQUAROe: 

Paper  records  in  progress  are 
maintained  in  a  maimed  room  during 
working  hours.  Paper  records 
maintained  for  archival  purposes  are 
stored  in  locked  containers  until 
needed.  Diuing  non-working  hours,  the 
paper  records  are  kept  in  a  locked 
container  in  a  secured  area.  Access  to 
the  records  is  on  a  need-to-know  basis 
only. 

Access  to  the  automated  system  is  via 
computer  terminal;  standard  security 
procedures,  including  a  imique 
customer  identification  code  and 
password  combination,  are  used  to  limit 
access  to  authorized  personnel  only. 
Specifically,  in  order  to  obtain  access  to 
the  automated  records  contained  in  this 
system  of  records,  an  individual  must: 

(1)  Have  access  to  the  automated     . 
resoiuces  of  the  AAC.  An  individual 
may  not  self-register  for  this  access. 
Formal  dociunentation  of  the  request  for 
access,  signed  by  the  employee's 
supervisor,  is  required  before  an 
individual  may  obtain  such  access. 
Authorized  customers  are  issued  a 
customer  identification  code  and  one- 
time password. 


(2)  Be  an  authorized  official  of  the 
ACRS  system.  Only  two  individuals  per 
field  station  may  be  designated  ACRS 
officials  with  access  to  add,  modify  or 
delete  records  from  the  system.  These 
individuals  require  a  specific  functional 
task  code  in  their  customer  profile;  this 
functional  task  can  only  be  assigned  by 
the  AAC.  A  limited  number  of 
supervisory  or  managerial  employees 
throughout  VA  will  have  read-only 
access  for  the  purpose  of  monitoring 
ACRS  activities. 

RETENTION  AND  DBPOSAU 

Records  will  be  maintained  and 
disposed  of  in  accordance  with  the 
records  disposal  authority  approved  by 
the  Archivist  of  the  United  States,  the 
National  Archives  and  Records 
Administration  and  published  in 
Agency  Records  Control  Schedules. 
Paper  records  will  be  destroyed  by 
shredding  or  other  appropriate  means 
for  destroying  sensitive  information. 
Automated  storage  records  are  retained 
and  destroyed  in  accordance  with  a 
disposition  authorization  approved  by 
the  Archivist  of  the  United  States. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  VA  Austin  Automation 
Center,  1615  Woodward  Street,  Austin. 
TX  78772.  The  phone  number  is  (512) 
326-6000. 

NOTnCATION  PROCEDURE: 

An  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  under  his  or 
her  name  or  other  personal  identifier  or 
who  wants  to  determine  the  contents  of 
such  records  should  submit  a  written 
request  or  apply  in  person  to  the 
Director,  VA  Austin  Automation  Center, 
1615  Woodward  Street,  Austin,  TX  - 
78772. 

RECORD  ACCESS  PROCEDURES: 

An  individual  who  seeks  access  or 
wishes  to  contest  records  maintained 
imder  his  or  her  name  or  other  personal 
identifier  may  write,  call  or  visit  the 
System  Manager. 

CONTESTINQ  RKORD  PROCEDURES: 

See  record  access  procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  have  applied  for  and 
been  granted  access  permission  to  the 
resources  of  the  Austin  Automation 
Center  (AAC). 

[FR  Doc.  95-30329  Filed  12-12-95;  8:45  am) 
BILUNO  CODE  B320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contflins  nolioes  of  inoo^ings  published  under 
the  "Government  in  the  iSunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  562b(e)<3). 


FEDERAL  COMMUNICAlfONS  C0MM8SI0N 

FCC  To  Hold  Open  Cjommission 
Meeting  Friday.  Etecdmber  15, 1995 

The  Federal  Comn^unications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed!  below  on  Friday, 
December  15, 1995,  \4rhich  is  scheduled 
to  commence  at  9:30  a.m.,  in  Room  856, 
at  1919  M  Street.  N.W.,  Washington, 
D.C. 

Item  No.,  Bureau,  and  Subject 

1 — International — ^Title:  Sprint  Corporation 
Petition  far  Dedaratc^  Ruling  Conconing 
Section  310(b)(4)  andi(d)  and  the  Public 
Interest  Requirement!  of  the 
Communications  Actof  1934,  as  amended 
(File  No.  I-S-P-95-00B).  Summary:  The 
Commission  will  consider  action  regarding 
Sprint's  Petition  for  ijeclaratory  Ruling  that 
proposed  equity  investments  by  France 
Telecom  and  Deutsche  Telekom  in  Sprint 
do  not  result  in  a  transfer  of  control  under 
Section  310(d).  are  permissible  under 
Section  310(bK4),  and  are  otherwise 
consistent  with  the  p^iblic  interest. 

2— Office  of  Engineering  and  Technology — 
Title:  Amendment  of  Parts  2, 15  and  97  of 
tlie  Commission's  Rules  to  Permit  Use  of 
Radio  Frequencies  Above  40  GHz  for  New 
Radio  Applications  (BT  Docket  No.  94-124, 
RM-  8306).  Summaryt  The  Coounission 
%vill  address  standaitk  for  operation  above 
40  GHz  for  vehicle  ra^lar  systems  and 
unliceoaed  general  aaplications.  It  will 
also  consider  restrictipns  on  operation  in 
the  76-77  GHz  band,  ^imits  on  emissions 
above  200  GHz,  and  ^>ectrum  etiquette 
standards. 

3 — Office  of  Engineering  and  Technology — 
Title:  Amendment  of  the  Commission's 
Rules  Regarding  the  37.0-38.6  GHz  and 
38.6-40.0  GHz  Bandi|(RM-8553);  and 
Implementation  of  Section  309(ji  of  the 
Communtbations  Act^— Competitive 
Bidding,  37.0-38.6  GHz  and  38.6-40.0  GHz 
(PP  Docket  No.  93-253).  Summary:  The 
Commission  will  consider  a  channeling 
plan  and  licensing  and  technical  rules  for 
fixed  point-to-point  microwave  operations 
in  the  37.0-38.6  GHz  band,  and  the 
revision  of  licensing  snd  technical  rules  for 
fixed  point-to-point  i|ucrowave  operations 
in  the  38.6-40.0  GHzj(39  GHz)  band. 

4 — ^Wireless  TeleoMnm^ications— Title: 
Amendment  of  Part  90  of  the  Commission's 
Rules  to  Facilitate  Future  Development  of 
SMR  Systems  in  the  800  MHz  Frequency 
Band  (PR  Docket  No.  93-144.  RM-8117, 
RM-8030  and  RM-8029);  ImplemenUtion 
of  Sections  3(n)  and  322  of  the 


Commtmications  Act — Regulatory 
Treatment  of  Mobile  Services  (GN  Docket 
No.  93-252)  and  Implementation  of 
Section  309(j)  of  the  Communications 
Act— Competitive  Bidding  (PP  Docket  No. 
93-253).  Summary:  The  Commission  will 
consider  action  concerning  service, 
licensing,  and  auction  rules  for  licensing  of 
the  800  MHz  Specialized  Mobile  Radio 
(SMR)  service. 

5— Cable  Services — ^Title:  Implementation  of 
Sections  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992: 
Rate  Regulation  (MM  Docket  No.  93-215): 
and  Adoption  of  a  Uniform  Accoimting 
System  for  Provision  of  regulated  Cable 
Service  (CS  Doclcet  No.  94-28).  Summary: 
The  Commission  will  address  petitions  for 
reconsideration  of  the  interim  rules 
governing  cost  of  service  sho%vings  filed  by 
cable  operators  seeking  to  establish  or 
justify  initial  rates  for  regulated  cable 
services  and  consider  whether  to  adopt 
permanent  cost  of  service  rules. 

6— Cable  Services — ^Title:  Implementation  of 
the  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992:  Cable  Home 
Wiring  (MM  Docket  No.  92-260). 
Summary:  The  Commission  tvill  consider 
petitions  for  reconsideraton  of  the 
Commission's  cable  wiring  rules. 

7 — Cable  Services  and  Common  Carrier — 
Title:  Telecommunications  Services  Inside 
Wiring.  Summary:  The  Commission  will 
consider  revisions  to  the  cable  and 
*     telephone  inside  wiring  rules  as  the 
technologies  used  to  deliver  cable  and 
telephone  service  become  more  similar. 

8 — Common  Carrier — ^Title:  Intercoimection 
Between  Local  Exchange  Carriers  and 
Commercial  Mobile  Radio  Service 
Providers;  and  Equal  Access  and 
Intercoimection  Obligations  Pertaining  to 
Commercial  Mobile  Radio  Service 
Providers  (CC  Docket  No.  94-54). 
Summary:  The  Commission  will  consider 
action  concerning  interconnection 
compensation  arrangements  between  local 
exchange  companies  and  commercial 
mobile  radio  service  providers. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Maureen  Peratino, 
Office  of  Public  Afiiairs,  telephone 
number  (202)  418-4)500. 

Dated:  December  8, 1995. 
Federal  Communications  Commission. 
William  F.Catmi, 
Acting  Secretary. 

(FR  Doc.  95-30452  Piled  12-11-95;  2:06  pm] 
MLLWQ  COM  Sns-Sl-P 


FEDERAL  OCPOSfT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:07  p.m.  on  Thursday,  December  7, 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Personnel  matters. 

Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

Recommendation  regarding  an 
administrative  enforcement  proceeding. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Jonathan  L. 
Fiechter  (Acting  Director,  Office  of 
Thrift  Supervision),  concurred  in  by 
Director  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  and  Chairman  Ricki 
Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B),  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c){2), 
(c)(4).  (c)(6),  (c)(8),  (c)(9)(A)(u),  (c)(9)(B). 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington, 
D.C. 

Dated:  December  8, 1995. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldnum, 
Deputy  Executive  Secretary. 
[FR  Doa  95-30518  Filed  12-11-95;  3:14  {hu] 
MLLMQ  OOOE  •n4-ei-M 


FEDERAL  HOUSINQ  FINANCE  BOARD 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  60  FR  61736, 
December  1, 1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  December  8. 
1995.     _ 
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CHANGES  IN  THE  MEETING:  The  following 
topic  was  withdrawn  from  the  open 
portion  of  the  meeting: 

•  Federal  Home  Loan  Bank  of  Dallas'  OP 
Request 

•  The  Federal  Home  Loan  Bank  of 
Qncinnati  Request  for  an  Exception  to  the 
Limit  on  Charitable  Contributions. 

The  following  topic  was  added  to  the 
open  portion  of  the  meeting. 

•  Repeal  of  Finance  Board  Regulation  on 
Charitable  Donations  by  the  FHLBanks. 

The  Board  determined  that  agency 
business  requires  its  consideration  of 
these  matters  on  less  than  seven  days 
notice  to  the  public  and  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  possible. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202)  408-2837. 
Rita  I.  Fair, 
Managing  Director. 

(FR  Doc.  95-30444  Filed  12-11-95;  9:46  am] 
BaiMQ  CODE  (Tas-ei-p 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon,  Monday, 

December  18, 1995. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  bora  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
schediiled  for  the  meeting. 

Dated:  December  8, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  95-30441  Filed  12-8-95;  4:38  pm) 
aiLUNQ  CODE  ttlO-01-P 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  10:00  a.m.  (EST). 

December  18,  1995. 

PLACE:  4th  Floor,  Conference  Room, 

1250  H  Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  November 

20, 1995,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 

Executive  Director 

3.  Review  of  audit  reports: 
"Pension  and  Welfare  Benefits 

Administration  Review  of  the  Thrift 
Savings  Plan  Annuity  Operations  at  the 
Metropolitan  Life  Insurance  Company 
and  the  Federal  Retirement  Thrift 
Investment  Board." 
"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Policies 
and  Procedures  of  the  Federal 
Retirement  Thrift  Investment  Board 
Administrative  Staff." 
"Federal  Pensions:  Thrift  Savings  Plan  has 
Key  Role  in  Retirement  Benefits." 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs  (202)  942-1640. 


Dated:  December  11, 1995. 
Roger  W.  Mehle, 

Executive  Director,  Federal  Retirement  Thrift 

Investment  Board. 

[FR  Doc.  95-30519  Filed  12-11-95:  3:14  pm) 

8N.LINQ  CODE  e7«0-01-M 

U.S.  RAILROAD  RETIREMENT  BOARD 
Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  December  20, 1995,  9:00 
a.m.,  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building, 
844  North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  Employer  Status  Determination — 
Hohorst  Transportation  Corp. — Request  for 
Waiver  of  Retroactive  RUIA  Contributions. 

(2)  Regulations — ^Proposing  Revisions  to 
Parts  211  and  261  (Finality  of  Decisions 
Regarding  Railroad  Retirement  Annuities) 
and  Part  255  (Recovery  of  Overpayments). 

Portion  Qoaed  to  the  PvMic 

(A)  Recommended  Reassigrmients  of 
Agency  Personnel. 

(B)  Appeal  of  Mr.  &  Mrs.  Lawrence  Zea. 

(C)  Appeal  of  David  W.  Persinger. 

(D)  Appeal  of  Kathleen  T.  OToole. 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  December  8, 1995. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

[FR  Doc.  95-30462  Filed  12-11-95;  2:06  pm] 

BtUMO  CODE  7M6-01-M 
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DEPARTMENT  OF  ENERGY 

Request  tor  Expree$ions  of  Interest  tor 
Tritium  Production 

AGENCY:  Department  of  Energy  (DOE). 

ACTKM:  Request  for  4xpressions  of 
interest. 

i 

SUMMARY:  Tritium  isian  essential 
material  in  all  nuclear  weapons  in  the 
U.S.  nuclear  stockpile.  Because  the  U.S. 
is  not  currently  prix^cing  tritium, 
development  of  a  nefv  tritium  supply 
will  be  essential  for  maintaining  the        « 
U.S.  nuclear  deterrett.  The  Department 
of  Energy's  preferred  strategy  for 
acquiring  new  supplies  of  tritiimi  is  to 
pursue  the  two  most  promising 
production  altematifes:  (1)  use  of  one  or 
more  existing  CommlBrcial  Light  Water 
Reactors  (CLWRs);  ahd  (2)  to  design, 
build  and  test  critical  components  of  an 
Accelerator-Produced  Tritiimi  (APT) 
system  to  be  used  for  tritixim 
production.  By  this  Notice,  DOE  is 
requesting  expressiokis  of  interest 
concerning  DOE's  possible  acquisition 
of  one  or  more  CLWRs,  or  acquisition  of 
irradiation  services  from  CLWRs,  for  the 
production  of  tritiuj*.  In  addition,  this 
request  will  solicit  uiterest  regarding  the 
future  potential  use  of  mixed  oxide  fuel 
from  surplus  weapons  plutonium  either 
coincident  with  or  sf  parate  from  tritium 
production.  The  use  kif  mixed  oxide  fuel 
is  not  part  of  DOE's  |>ieferred  strategy 
for  acquiring  new  si^plies  of  tritium 
and  no  firm  decisioi^s  have  been  made 
regarding  the  use  of  ^ch  fuel. 
Nevertheless,  DOE  ii  seeking  to 
ascertain  industry  infterest  in  the^ 
possible  use  of  mixed  oxide  fuel  for 
disposal  of  surplus  weapons  plutoniimi. 

DATES:  Initial  expressions  of  interest 
should  be  submitted  on  or  before 
January  29. 1996.  Supplementary 
information  regarding  the  expressions  of 
interest  should  be  submitted  on  or 
before  February  26,  ^996. 

ADDRESSES:  Request4  for  information, 
and  submittal  of  initial  and 
supplemental  expressions  of  interest 
(original  plus  five  (5)  copies,  citing  this 
Notice),  should  be  directed  to:  Stephen 
M.  Sohinki.  Director,  Office  of 
Reconfigxuation.  DP-i-25,  United  States 
Department  of  Ener^,  1000 
Independence  Ave.^W..  Washington 
D.C.  20585.  Attentioti:  Tritiimi  EOI. 
Telephone:  (202)  58(-0838. 

Answers  to  questions  that,  in  DOE's 
judgment,  are  of  general  interest  and 
applicability  to  all  potential 
respondents  will  be  made  available  for 
review  in  DOE's  Public  Reading  Room 
at  DOE  Headquarter^  in  Washington, 
D.C. 


I.  Purpose 

A.  Dual  Path  Strategy  for  Tritium 
Supply 

Tritiimi,  an  essential  material  in'lJ.S^ 
nuclear  weapons,  decays  at  a  rate  of 
approximately  five  percent  per  year 
(12.3  year  half  life).  The  U.S.  is  not 
currently  producing  tritium. 
Resumption  of  tritium  production  will 
be  essential  for  maintaining  the  U.S. 
nuclear  weapons  stockpile  and  the  U.S. 
nuclear  deterrent.  Tritium  could  be 
required  as  early  as  2005  should  the 
START  n  treaty  not  be  ratified  and 
implemented  according  to  its  terms., If 
the  START  II  treaty  is  ratified  and 
implemented  as  written  tritium  would 
be  required  in  2011. 

DOE  distributed  its  Tritium  Supply 
and  Recycling  Programmatic 
Environmental  Impact  Statement  in 
October,  1995.  in  which  it  announced 
its  preferred  "dual  path"  strategy  for 
acquiring  a  new  supply  of  tritium.  That 
strategy  is  to  begin  work  on  the  two 
most  promising  production  alternatives: 
(1)  to  procure  an  option  or  options  to 
purchase  or  lease  one  or  more  existing 
CLWRs  or  procure  CLWR  irradiation 
services  for  tritium  production;  and  (2) 
to  design,  build  and  test  critical 
components  of  an  APT  system  for 
tritium  production.  A  decision  to 
implement  the  DOE's  preferred  dual 
path  strategy  for  tritium  production, 
based  upon  the  Programmatic 
Environmental  Impact  Statement  and 
related  cost,  schedule  and  technical 
analyses,  was  announced  in  a  Record  of 
Decision  issued  on  December  5. 1995. 

The  CLWR  and  APT  options  present 
very  different  approaches  and  pOse 
fundamentally  different  technical  and 
institutional  issues  that  must  be 
evaluated  to  provide  a  basis  for 
selection.  During  the  next  three  years, 
DOE  will  be  undertaking  the  research 
and  analyses  necessary  to  provide  the 
technical,  economic  and  regulatcny 
bases  for  the  selection  of  the  primary 
and  backup  technology  approaches  by 
1998.  If  the  CLWR  option  is  not  selected 
as  the  primary  source  of  tritium, 
however.  DOE  intends  to  go  forward 
with  some  form  of  the  CLWR  option  as 
a  backup  for  the  APT.  as  a  contingency 
for  U.S.  national  defense  requirements. 

B.  Tritium  Target  Development 

To  produce  tritium  in  a  reactor, 
tritium  target  rods  must  be  inserted  into 
the  reactor  to  capture  neutrons  and 
generate  tritium.  A  lithium-aluminate. 
getter-barrier  target  design  for  use  in  a 
CLWR  is  currently  under  development. 
Tritium  is  produced  via  neutron  capture 
in  the  lithium  and  the  tritium  generated 
is  captured  in  a  21ircaloy  getter.  The 


target  rod  outer  cladding  is  stainless 
steel  which  has  an  aluminide  inner 
coating  to  prevent  tritium  release.  E)OE's 
target  development  has  focused  on  PWR 
technology,  with  target  dimensions 
sized  so  that  the  target  can  be  placed  in 
either  burnable  poison  or  fuel  rod 
locations.  Following  irradiation,  target 
rods  would  be  removed  from  the  reactor 
as  part  of  the  refueling  process  and 
shipped  to  DOE's  Savannah  River  Site 
where  the  tritium  would  be  extracted. 
Depending  on  production  requirements, 
between  2000  to  5000  target  rods  would 
be  needed  per  fuel  cycle.  A  single 
reactor  or  multiple  reactors  could  be 
utilized.  Target  development  work  to 
date  indicates  that  reactor  fuel 
enrichment  need  not  exceed  five  (5) 
percent. 

DOE's  target  development  work  has 
progressed  to  the  point  that  it  is  now 
appropriate  to  evaluate  potential  reactor 
candidates  for  the  production  mission. 

C.  Acquisition  of  Option 

DOE  is  interested  in  acquiring  one  or 
more  options  to  purchase  or  lease  an 
existing  commercial  reactor  or  reactors,  • 
or  to  procure  irradiation  services  irom 
one  or  more  such  reactors.  To 
accomplish  this  DOE  will  consider 
different  types  of  options,  as  described 
in  detail  below.  To  facilitate  assessing 
the  feasibility  of  these  options.  DOE  is 
requesting  expressions  of  interest. 

'This  Request  for  Expressions  of 
Interest  is  not  intended  to  be  a 
solicitation  for  proposals,  and  it  is  not 
anticipated  that  an  award  will  be  made 
based  on  the  expressions  of  interest 
received.  Depending  on  the  nature  of 
the  responses  received  and  subsequent 
determinations  by  DOE.  a  formal 
solicitation  for  competitive  proposals 
may  be  issued  in  the  future,  and  awards 
may  be  made  based  upon  an  evaluation 
of  proposals  received  pursuant  to  the 
evaluation  criteria  as  stated  in  the 
solicitation.  However.  DOE  may  utiUze 
the  information  received  in  response  to 
this  request  to  take  any  other  action  as 
authorized  by  law  to  fulfill  the 
government's  requirements  for  the 
production  of  tritium,  and  potential 
disposition  of  surplus  weapons 
plutonium.  including  a  noncompetitive 
process. 

For  the  information  of  potential 
respondents,  a  preliminary  procurement 
schedule  is  provided  as  an  appendix  to 
this  Notice.  The  preliminary  schedule 
provided  in  the  appendix  is  tentative 
and  depends  upon  a  number  of  factors, 
including  the  nature  of  the  responses  to 
this  Request,  meetings  which  may  be 
conducted  with  respondents,  and  the 
need  for  and  schedule  of  necessary 
technical  studies  and  analyses. 
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Respondents  are  encouraged  to  provide 
comments  on  the  schedule  so  that  DOE 
may  be  made  aware  of  any  concerns  and 
attempt  to  alleviate  them  to  the  extent 
consistent  with  programmatic 
requirements. 

D.  Potential  Use  of  Mixed  Oxide  Fuel 
From  Surplus  Weapons  Plutonium 

DOE  is  currently  examining  options 
for  the  disposal  of  surplus  weapons 
plutonium  and  is  preparing  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  on  storage  and 
disposition  of  weapons-usable  fissile 
materials,  scheduled  for  completion  in 
late  1996.  However,  to  facilitate  the 
Dep>artment's  ongoing  efforts  to  assess 
the  feasibility  of  disposal  of  surplus 
weapons  plutonium  through  the  use  of 
mixed  oxide  fuel  in  existing  Ught  water 
reactors,  the  Department  is  taking  the 
opportunity  of  this  request  for 
expressions  of  interest  to  soUcit 
information  regarding  the  general  level 
of  industry  interest  in  the  potential 
future  use  of  mixed  oxide  fuel  bom 
surplus  weapons  plutonium  either 
coincident  vdth  (multipurpose)  or 
separate  from  tritium  production.  A 
reactor  operator  need  not  be  interested 
in  use  of  mixed  oxide  fuel,  however,  in 
order  to  respond  to  the  request  for 
expressions  of  interest  for  tritium 
production. 

U.  Areas  of  DOE  Interest 

DOE  is  considering  acquiring  in  1997 
or  1998  one  or  more  options  to: 

•  Purchase  or  lease  an  operating 
reactor  or  reactors,  including  options  to 
purchase  a  complete  facility,  purchase  a 
reactor  without  any  power-generating 
systems,  obtain  a  long-term  lease  of  a 
facility  or  part  of  a  facility  or  other 
similar  arrangements,  or  purchase  an 
uncompleted  reactor  or  reactors;  or 

•  Purchase  target  irradiation  services, 
including  all  possibilities  ranging  from 
obtaining  all  tritium  from  a  single 
reactor  to  using  several  reactors  (the 
number  of  reactors  to  be  utilized  would 
depend,  among  other  things,  on  the 
quantity  of  tritium  required).  An  option 
to  purchase  irradiation  services  may 

■  also  include  an  option  to  purchase  the 
reactor  or  reactors  being  utilized  to 
provide  the  services. 

These  options  would  be  exercised 
after  all  necessary  regulatory  approvals 
have  been  obtained. 

DOE  may  also  desire  an  option  to 
conduct  irradiation  and  other  testing  of 
a  Lead  Test  Assembly  (LTA)  target  as  a 
prelude  to  tritium  production.  Follow- 
on  tritium  production  may  be 
accompUshed  in  the  same  reactor  or 
reactora  that  were  used  for  irradiation  of 
the  LTA,  or  in  a  different  reactor  or 


reactors.  Reactors  to  be  considered  may 
need  to  be  available  for  testing  of  tritium 
targets  not  later  than  July,  1997,  and  for 
mission  use  in  about  2003.  and  would 
need  to  have  sufficient  remaining  useful 
life  to  meet  mission  needs.  Candidate 
reactors  should  have  licenses  with 
expiration  dates  of  2020  or  later. 

DOE's  target  development  work  has 
focused  on  targets  for  use  in  pressurized 
water  reactors  (PWRs).  Although  tritium 
targets  could  be  developed  for  use  in 
boiling  water  reactors  (BWRs), 
significant  additional  development 
work  would  likely  be  required  at 
substantial  additional  cost.  DOE  does 
not  plan  to  develop  such  targets,  given 
existing  budget  constraints  and  the  need 
to  complete  target  development  and 
qualification  in  the  required  time  frame. 
However,  DOE  has  not  ruled  out  the  use 
of  BWRs  and  would  be  interested  in 
expressions  of  interest  with  respect  to 
both  the  use  of  BWR  plants  and  to  the 
development  of  BWR  tritium  targets. 

In  addition  to  the  above,  if  the  option 
of  using  existing  light  water  reactors 
were  to  be  selected  for  the  disposition 
of  surplus  weapons  plutonium  when  the 
DOE  completes  its  Programmatic 
Environmental  Impact  Statement  (PEIS) 
on  storage  and  disposition  of  weapons- 
usable  fissile  materials  in  late  1996. 
DOE  would  intend  to  embark  on  a 
mixed  oxide  fuel  (MOX)  test  and 
demonstration  program  including 
regulatory  review  and  testing  of  lead  test 
assemblies.  Thus.  DOE  requests  that 
respondents  indicate  their  interest,  if 
any,  in  participating  in  such  a  potential 
test  program. 

Respondents  should  provide 
information  that  is  as  accurate  as 
possible,  but  information  provided  will 
not  be  considered  as  binding  nor  all 
inclusive. 

Respondents  are  requested  to  provide 
expressions  of  interest  in  two  parts  over 
a  75  day  response  period: 

•  Initial  expressions  of  interest  due  at 
the  end  of  the  first  45  day  response 
period;  and 

•  Supplementary  information  due  30 
days  after  submission  of  initial 
expressions  of  interest. 

Respondents  are  requested  to  provide 
the  following  information  in  their  initial 
expressions  of  interest: 

•  The  reactor(s)  it  may  wish  to  sell, 
lease,  or  offer  for  irradiation  services. 

•  The  reactor(s)  age,  location, 
specifications,  operating  schedule 
(including  the  anticipated  refueling/ 
outage  schedule)  and  capacity  factor  for 
each  year  of  operation. 

Respondents  are  requested  to  provide 
as  much  of  the  following  supplementary 
information  as  is  feasible  30  days  after 


the  due  date  for  initial  expressions  of 
interest: 

•  Proposed  arrangements  by  which 
DOE  would  use  the  reactor  or  reactors 
to  produce  tritium,  including  a  non- 
binding  price  estimate  (or  estimated 
range  of  prices),  for  each  arrangement 
contemplated  by  respondent,  assuming 
that  DOE  would  begin  tritium 
production  in  2005.  Discuss  important 
variables  that  could  affect  the  price  or 
other  terms  of  the  arrangements. 

•  Equity-  and  debt-structure  of 
ov«ier(s)/co-owners,  and  approvals  that 
would  be  needed  and  requirements 
(terms/conditions)  that  must  be  met 
before  the  respondent  can  enter  into  an 
agreement  with  DOE. 

•  Potential  issues  involving 
decontamination  and  decommissioning, 
or  other  technical  or  cost  issues. 

•  Interest  and  issues  concerning  the 
potential  use  of  mixed  oxide  fuel  fix)m 
surplus  weapons  plutonium. 

•  Nuclear  Regulatory  Commission 
(NRC)  license  requirements.  Securities 
and  Exchange  Commission  disclosure 
requirements  and  requirements  of  other 
federal,  state  or  local  regulatory 
authorities. 

•  The  complete  operating  history  of 
the  reactor(s),  and  respondent's 
experience  in  operating  the  react or(s). 

•  The  NRC  enforcement  history  witb 
respect  to  the  reactor(s). 

•  Major  maintenance  actions  taken  in 
the  last  10  years  and  actions  expected  in 
the  next  15  years  for  the  reactor(s)  and 
their  actual  or  estimated  costs,  as 
appropriate. 

•  Any  other  issues  specifically  related 
to  the  particular  reactor(s),  fuel  type  or 
assumptions,  facifity  or  services 
identified  in  the  response. 

•  Any  additional  information  or  other 
requirements  necessary  for  developing  a 
complete  response  to  a  future 
solicitation  by  DOE  for  the  use  of 
CLWRs  to  produce  tritium,  including 
the  potential  use  of  mixed  oxide  fuel 
from  surplus  weapons  plutonium  either 
coincident  with  or  separate  from  the 
production  of  tritium. 

m.  Expressions  of  Interest  Format 

There  is  no  minimum  length  for 
expressions  of  interest.  Maximum 
aggregate  length  is  fifty  (50)  pages  for 
both  initial  and  supplementary 
responses,  including  enclosures  or 
attachments.  It  is  left  to  the  respondent 
to  determine  how  best  to  use  the  fifty 
(50)  page  maximum.  It  would,  however, 
facilitate  review  if  initial  and 
supplementary  expressions  of  interest 
are  divided  into  sections  that 
correspond  to  the  categories  of 
information  identified  in  Section  II., 
above. 


UMI 


64106 


Fsderal  Register  /  Vol.  60.  No.  239  /  Wednesday,  December  13,  1995  /  Notices 


Proprietary  Information 

If  the  initial  or  supplementary 
ejqiression  of  interest  ccmtains 
information  that  ia  privileged  or 
confidential  and  vthich  the  respondent 
does  not  want  disclosed  to  the  public, 
the  respondent  should  place  the 
following  notice  oh  the  expression  of 
interest: 

The  infonnation  contained  in  pag«s 

of  this  Expression  of  Interest  has  been 
submitted  in  confidaice  and  contains  trade 
secrets  or  commercial  or  financial 
infonnation  that  is  confidential  or  privileged, 
and  such  information  should  be  used  at 
disclosed  by  the  Gowamment  or  its 
contractors,  only  for  purpoaes  of 
consideration  of  this  Expression  of  Interest. 
This  restriction  does  not  limit  the 
Government's  right  to  use  or  disclose  other 
information  obtained  %vithout  proprietary 
restrictions  from  any  source,  including  other 
infonnation  provided  by  the  respondent 

Submission 

Each  submittal  fhould  consist  of  one 
original  and  five  (S)  photocopies.  DOE 


is  imder  no  obligation  to  pay  for  any 
costs  associated  with  the  preparation  or 
submission  of  expressions  of  interest  in 
response  to  this  Notice.  DOE  reserves 
the  right  to  respond,  or  not  respond  to 
all  or  any  portion  of  any  expression  of 
interest  submitted  in  response  to  this 
Notice.  DOE  intends  to  conduct  a  public 
meeting  regarding  this  notice  30  days 
from  the  date  of  its  publication. 
Following  receipt  of  initial  or 
supplementary  responses,  DOE  may  also 
conduct  one  or  more  scoping  meetings 
with  all  respondents  to  disseminate 
additional  information  on  this  effort, 
and  may  also  conduct  meetings  with 
individual  respondents  for  clarification 
of  their  responses  or  to  obtain  additional 
information. 


Issued  in  Washington,  D.C  on  December  5, 
1995. 

Hazel  R.  OXeary, 
Secretary. 

Appendix— Preuminary 
Prcxjurement  Schedule 


Activity 

Complelion  date 

Receipt  of  Initiai  Re- 

Jaa 19. 1996. 

sponses. 

Receipt  of  Supptemental 

Feb.  20, 1996. 

Infoftnation. 

Ck>mplete  Review  of  EOls  . 

Mar.  15, 1996. 

Issue  Request  for  Propos- 

Jua 1. 1996. 

als. 

Proposals  Due  Date 

Sep.  1. 1996. 

Evaluate  Proposal's  and 

Dec.  1,1996. 

Select  Competitive 

Range. 

Conduct  Discussions  and 

Apr.  1. 1997. 

Request  and  Receive 

Best  and  Final  Offers. 

iwlake  Condttional  Seleclion 

Jua  1.1997. 

Wednesday 
December  13,  1995 
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Department  of 
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34  CFR  Part  646 

Student  Support  Services  Program; 
Proposed  Rule 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  646 
RIN  1840-AC24 

Student  Support  Sahrtces  Program 

AQ6NCY:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 


summary:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Student  Support  Services  Program.  The 
prop>osed  regulations  clarify  and 
simplify  requirements  governing  the 
program.  The  selection  criteria,  prior 
experience  criteria,  ^d  grantee 
accountability  provisions  are  affected  by 
these  proposed  chai)ges. 

The  Student  Support  Services 
Program  supports  the  educational  needs 
of  students  from  disadvantaged 
backgrounds.  Perfonnance  outcomes  for 
the  program  are  designed  to 
demonstrate  the  pntgress  and 
performance  of  eligible  students  in 
successfully  competing  their 
postsecondary  eduqation. 
DATES:  Comments  itust  be  received  on 
orbefore  January  \i,  1996. 
A0OAE88ES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Richard  T.  Sonnergren, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W., 
Washington,  D.C.  20202-5249. 
Comments  may  als4  be  sent  through  the 
bitemet  to  TRIOeed.gov. 

To  ensure  that  public  conunents  have 
minriTniiTn  efiisct  in  (developing  the  final 
regulations,  the  De{>artment  urges  that 
each  comment  clearly  identify  the 
specific  section  or  (ections  of  the 
regulations  that  thd  comment  addresses 
and  that  commentsibe  in  the  same  order 
as  the  regulations. 

Comments  that  cbncem  information 
collection  requirements  must  be  sent  to 
the  Office  of  Management  and  Budget  at 
the  address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
A  copy  of  those  comments  may  also  be 
sent  to  the  Departifent  representative 
named  in  the  preceding  paragraph. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Virginia  A.  Mason,  ENvision  of  Student 
Services,  U.S.  Department  of  Education, 
600  Independence  Avenue,  S.W.,  The 
Portals  Building,  Suite  600D. 
Washington,  D.C.  ^0202-5249. 
Telephone:  (202)  ^8-4804.  Individuals 
who  use  telecommunications  device  for 
the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m..  Eastern  time  Monday  through 
Friday. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Student  Support  Services 
program  provides  grants  to  institutions 
of  higher  education  for  projects  oaring 
support  services  to  low-income,  first 
generation,  or  disabled  college  students. 
These  support  services  should  enhance 
their  academic  skills,  increase  their 
retention  and  graduation  rates,  facilitate 
their  entrance  into  foiu--year  colleges  or 
graduate  and  professional  programs,  and 
foster  an  institutional  climate 
supportive  of  the  siiccess  of  low-income 
and  first  generation  college  students  and 
students  with  disabilities. 

Projects  assisted  under  this  program 
may  provide:  (1)  Instruction  in  reading, 
writing,  study  skills,  mathematics,  and 
other  subjects  necessary  for  success 
beyond  high  school;  (2)  personal 
counseling;  (3)  academic  advice  and 
assistance  in  course  selection;  (4) 
tutorial  services  and  peer  counseling;  (5) 
exposure  to  cultural  events  and 
academic  programs  not  usually 
available  to  disadvantaged  students;  (6) 
activities  designed  to  assist  students 
participating  in  the  project  in  securii^ 
admission  and  financial  assistance  for 
enrollment  in  graduate  and  professional 
programs;  (7)  activities  designed  to 
assist  students  currently  enrolled  in 
two-year  institutions  in  securing 
admission  and  financial  assistance  for 
enrollment  in  a  four-year  program  of 
postsecondary  education;  (8)  mentoring 
programs  involving  faculty  or  upper 
class  students,  or  a  combination  thereof; 
and  (9)  programs  and  activities  specially 
designed  for  students  of  limited 
proficiency  in  Enelish. 

lliese  proposed  regulations  have  been 
revised  to  address  the  President's 
regulatory  reinvention  initiative. 
Specifically.  §§  646.7,  646.10, 646.20. 
646.21,  646.22  and  646.32  simplify  the 
selection  criteria  and  increase  grantee 
accountability  through  revised  prior 
experience  criteria  and  stronger  project 
evaluation  requirements.  On  October  1, 
1993,  the  Secretary  published  revisions 
to  the  Student  Support  Services 
Program  regulations  to  implement 
changes  required  by  the  Higher 
Education  Amendments  of  1992  (58  FR 
51521-22).  This  notice  of  proposed  ,     ^ 
rulemaking  proposes  program 
improvements  that  were  not  covered  by 
the  October  1, 1993  regulations.  Major 
changes  in  the  current  regulations  are 
proposed  in  the  followingsections: 

•  Definitions  (§  646.6).  These 
regulations  would  provide  definitions 
for  terms  used  in  the  program  statute 
and  these  proposed  regulations.  The 
following  de&iitions  have  been  added: 
academic  need,  difiierent  campus. 


different  population  of  participants, 
combination  of  institutions  of  higher 
education,  participant,  sufficient 
financial  assistance.  In  addition,  we 
have  revised  the  definition  of  the  term 
"limited  proficiency  in  English."  These 
definitions  are  needed  to  provide 
standard  definitions  used  in  data 
collection  instruments  and  to 
implement  changes  required  by  the 
1992  Higher  Education  Amendments. 
Specifically,  the  definitions  for 
"academic  need"  and  "sufficient 
financial  assistance"  are  intended  to 
ensure  grantees  the  flexibility  to 
customize  their  projects  to  meet  the 
special  needs  of  the  participants  served. 
The  definitions  for  "different  campus" 
and  "different  population  of 
participants"  are  intended  to  implement 
poUcies  and  practices  that  have  been 
used  in  governing  the  program.  The 
term  "limited  proficiency  in  English"  is 
defined  to  provide  clarity  and  intended 
to  be  more  practical. 

•  Selection  criteria  (§646.21).  The 
proposed  regulations  would  revise  the 
application  selection  criteria  to  simplify 
and  clarify  the  requirements  and 
increase  grantee  accoimtability  by 
establishing  performance  indicators  and 
a  standard  for  evaluating  project 
services. 

•  Prior  experience  (§  646.22).  The 
proposed  regulations  would  revise  the 
criteria  for  the  evaluation  of  a  grantee's 
prior  experience  to  focus  on  project 
outcomes.  The  changes  are  intended  to 
eliminate  data  requested  on 
administrative  compliance  matters  and 
collect  only  the  information  necessary 
to  assess  the  impact  of  services  on 
project  outcomes. 

•  Other  requirements  of  a  grantee 
(§646.32).  The  proposed  regulations 
would  prohibit  a  grantee  from  serving 
any  individual  who  is  simultaneously 
receiving  services  from  another  Federal 
TRIO  program  and  would  clarify 
provisions  for  project  coordination.  In 
addition,  the  proposed  regulations 
would  require  grantees  to  track  student 
performance  and  define  the  basis  for 
determining  academic  need.  These 
regulations  are  needed  to  assist  projects 
with  the  implementation  of  the  statutory 
provision  to  coordinate  services  with 
similar  programs  and  provide 
parameters  for  collecting  the  types  of 
information  projects  need  to  evaluate 
services.  The  uniformity  in  student 
service  delivery  and  evaluation  are 
expected  to  allow  the  Secretary  to  more 
effectively  assess  the  impact  of  the 
program. 
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Executive  Order  12866 

Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  regulations  easier  to 
imderstand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the  regulations 
clearly  stated?  (2)  Do  the  regulations 
contain  technical  terms  or  other 
wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regul^ons  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example, 
§  646.20  How  does  the  Secretary  decide 
which  new  grants  to  make?  (4)  Is  the 
description  of  the  proposed  regiilations 
in  the  "Supplementary  Information" 
section  of  this  preamble  helpful  in 
understanding  the  proposed 
regulations?  How  could  this  description 
be  more  helpful  in  making  the  proposed 
regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
whether  these  proposed  regulations  are 
easy  to  understand  should  be  sent  to 
Stanley  Cohen,  Regulations  Quality 
Officer,  U.S.  Department  of  Education. 
600  Independence  Avenue,  S.W.. 
Washington.  D.C.  20202-2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
affected  by  these  regulations  are  small 
institutions  of  higher  education  that 
receive  Federal  funds  imder  this 
program. 

However,  the  regulations  would  not 
have  a  significant  economic  impact  on 
the  small  entities  affected  because  the 
regiUations  would  not  impose  excessive 
regiUatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensiu«  the  proper 
expenditiue  of  program  funds. 

Papenrork  Reduction  Act  of  1995 

Sections  646.11.  646.21. 646.22.  and 
646.32  contain  information  collection 
requirements.  As  required  by  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  the  Department  of 


Education  has  submitted  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 

Collection  of  Information:  Student 
Supptort  Services  Program — Program 
Regulations. 

histitutions  of  higher  education  and 
combinations  of  those  institutions  are 
eligible  to  apply  for  grants  imder  these 
regulations.  The  information  to  be 
collected  includes:  assurances  to  meet 
certain  statutory  requirements;  a 
description  of  each  proposed  project; 
specific  information  regarding  each 
project  (such  as  the  need  for  die  project, 
proposed  collaboration  with  similar  or 
related  projects;  criteria  to  be  used  to 
measure  progress  and  outcomes,  data 
regarding  persons  to  be  served);  and 
information  to  be  included  in  an  annual 
report  to  the  Secretary.  The  Department 
needs  and  uses  the  information  to  make 
grants. 

All  information  is  to  be  collected 
annually  fi-om  each  applicant.  Annual 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  20  hours  for  each 
response  for  706  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  soim:es, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus,  the 
total  aimual  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  to  be  14,120  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirement 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education. 

The  Department  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in — 

•  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarify  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 


information  technology;  e.g.,  permitting 
electronic  submission  of  res{>onses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadUne  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations. 

Intergovemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovemmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection  during 
and  after  the  comment  period  at  1250 
Maryland  Avenue,  SW.,  The  Portals 
Building,  Suite  600D,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assessment  of  EducatioBal  Impact 

The  Secretary  particiilarly  requests 
comments  on  whether  the  proposed 
regulations  in  this  docimient  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  fit>m 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  646 

Colleges  and  luiiversities. 
Disadvantaged  students.  Educational 
programs,  EHscretionary  grants. 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.042  Student  Support  Services 
Program.) 
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Dated:  November  28«  1995. 
David  A.  Longaaacker, 

Assistant  Secretaiyforfostsecondary, 
Education. 

The  Secretaiy  proposes  to  amend 
Title  34  of  the  Gxie  of  Federal 
Regulations  by  revi^ng  Pait  646  to  read 
as  follows:  I 

PART  646-STUDeIiT  SUPPORT 
SERVICES  PROGRAM 

Subpart  A— QaMral  | 

Sec  I 

646.1  What  is  the  Stufent  Support  Services 
PrograiD? 

646.2  Who  is  eligible  to  receive  a  grant? 

646.3  Who  is  eligible  to  participate  in  a 
Student  Support  Services  project? 

646.4  What  activities  ^d  services  may  a 
project  provide?   , 

646.5  How  long  is  a  p^ject  period? 

646.6  What  regulatioqs  apply? 

646.7  What  definitions  apply? 

Subpart  B— How  Deaf  One  Apply  for  an 
Awiard?  ! 

646.10  How  many  applications  for  a  Student 
Support  Services  award  may  an  eligible 
applicant  submit? 

646.11  What  assuranoes  must  an  applicant 
include  in  an  application? 

Subpart  C— How  Doeb  Um  Secrstary  Main 
aOrantr 

646.20  How  does  the  Secretary  decide  which 
new  grants  to  make? 

646.21  What  selectioa  criteria  does  the 
Secretaiy  use? 

646.22  How  does  the  Secretaiy  evaluate 
prior  experience? 

646.23  How  does  the  Secretary  set  the 
amount  of  a  grant^ 

Subpart  D— Wlwt  Coadltions  Must  Ba  Met 
by  a  Qrantsa? 

646.30  What  an  alloirable  costs? 

646.31  What  are  unaBowable  costs? 

646.32  What  other  refiuirements  must  a 
grantee  meet?      | 

Anthority:  20  U.S.Q.  1070a-ll  and  1070a- 
14,  unless  otherwise  aoted. 

Subpart  A— QanarpI 

§64&1    What  is  tlie6tudant  Support 
Sarvtcaa  Program?  . 

The  Student  Sup{>ort  Services 
Program  provides  ^vnts  for  projects 
designed  to — 

(a)  Provide  support  services  to  eligible 
students  to  enh^ce  their  academic 
skills,  increase  their  retention  and 
graduation  rates,  aad,  as  appropriate, 
facilitate  their  entrance  into  four-year 
colleges  or  graduate  and  professional 
programs;  and       j 

(b)  Foster  an  ins^tutional  climate 
supportive  of  the  sUccess  of  low-income 
and  first  generatioo  college  students  and 
individuals  with  dlsabihties  through 
services  such  as  those  described  in 
§646.4. 


(Authority:  20  U.S.C  1070a-ll  and  1070a- 
14} 

§646^   Who  is  eligible  to  racaiva  a  grant? 

An  institution  of  higher  education  or 
a  combination  of  institutions  of  higher 
education  are  eligible  to  receive  a  grant 
to  cany  out  a  Student  Support  Services 
pro)ect. 

(Authority:  20  U.S.C  1070a-14) 

1646.3   Whoiaaiiglblatopartidpataina 
Student  Support  Sarvlcaa  project? 

A  student  is  eligible  to  participate  in 
a  Student  Support  Service  project  if  the 
student  meets  all  of  the  following 
requirements: 

(a)  Is  a  citizen  or  national  of  the 
United  States  or  meets  the  residency 
requirements  for  Federal  student 
financial  assistance. 

(b)  Is  enrolled  at  the  grantee 
institution  or  accepted  for  enrollment  in 
the  next  academic  term  at  that 
institution. 

(c)  Has  a  need  for  academic  support, 
as  determined  by  the  grantee,  in  order 
to  pursue  successfully  a  postsecondary 
educational  program. 

(d)Is- 

(1)  A  low-income  individual; 

(2)  A  first  generation  college  student; 
or 

(3)  An  individual  with  disabilities. 

(Authority:  20  U.S.C  1070»-14) 

{646.4   WlMtaetlvniaaandaarvleaamaya 
profact  provkto? 

*  A  Student  Support  Services  project 
may  provide  the  follov«^g  services: 

(a)  Instruction  in  reading,  writing, 
study  skills,  mathematics,  and  other 
subjects  necessary  for  success  beyond 
secondary  school. 

(b)  Personal  counseling. 

(c)  Academic  advice  and  assistance  in 
coiuse  selection. 

(d)  Tutorial  services  and  cotmseling 
and  peer  coiuiseling. 

(e)  Exposure  to  cultiu^  events  and 
academic  programs  not  usually 
available  to  disadvantaged  students. 

(f)  Activities  designed  to  acquaint 
students  participating  in  the  project 
with  the  range  of  career  options 
available. 

(g)  Activities  designed  to  seciire 
admission  and  financial  assistance  for 
enrollment  in  graduate  and  professional 
programs. 

(h)  Activities  designed  to  assist 
students  currently  enrolled  in  two-year 
institutions  in  securing  admission  and 
financial  assistance  for  enrollment  in  a 
four-year  program  of  postsecondary 
education. 

(i)  Mentoring  programs  involving 
faculty  or  upper  class  students,  or  any 
combination  of  faculty  members  and 
upper  class  students. 


(j)  Programs  and  activities  as 
described  in  paragraphs  (a)  through  (i) 
of  this  section  that  are  specifically 
designed  for  students  of  limited  English 
proficiency. 

(k)  Other  activities  designed  to  meet 
the  purposes  of  the  Student  Support 
Services  Program  stated  in  §  646.1. 

(Authority:  20  U.S.C  1070a-14) 

§646.5    How  long  Is  a  project  period? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  project  period 
imder  the  Student  Support  Services 
program  is  foin  years. 

(b)  The  Secretary  approves  a  project 
period  of  five  years  for  applicants  ihat 
score  in  the  highest  ten  percent  of  all 
applicants  approved  for  new  grants 
imder  the  criteria  in  §  646.21 . 

(Authority:  20  U.S.C  1070a-ll) 

$646.6   What ragulaliona apply? 

The  follovving  regulations  apply  to  the 
Student  Support  SotvIcos  Program: 

(a)  The  Education  Etepartment  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79.  82,  85  and 
86;  and 

(b)  The  regulations  in  this  part  646. 

(Authority:  20  U.S.C  1070a-ll  and  1070a- 
14) 

f  646.7   What  definitions  apply?  * 

(a)  Definitions  in  the  Act.  The 
following  terms  used  in  this  part  are 
defined  in  sections  402(A)(g),  481,  or 
1201(a)  of  the  Higher  Education  Act 
(HEA)  of  1965,  as  amended. 

First  generation  college  student. 
Institution  of  higher  education. 
Low-income  individual. 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Application 

Award 

Budget 

Budget  Period 

Department 

EDGAR 

Equipment 

Facilities 

Fiscal  year 

Grant 

Grantee 

Grant  Period 

Project 

Project  period 

Public 

Secretary 

Supplies 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Academic  need  with  reference  to  a 
student  means  a  student  whom  the 
grantee  determines  needs  one  or  more  of 
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the  services  stated  tmder  §  646.4  to 
succeed  in  a  postsecondary  educational 
'  program. 

Cohort  rate  means  a  statistical 
measure  used  to  compare  the 
characteristics  or  outcomes  of  a 
specified  group  of  students  over  time 
with  other  groups  for  which  similar 
rates  have  been  calculated. 

Combination  of  institutions  of  higher 
education  means  two  <»  more 
institutions  of  higher  education  that 
have  entered  into  a  cooperative 
agreement  for  the  piupose  of  carrying 
out  a  conunon  objective,  or  an  entity 
designated  or  created  by  a  group  of 
institutions  of  higher  education  for  the 
purpose  of  carrying  out  a  common 
objective  on  their  behalf. 

Different  campus  means  an 
institutional  site  that  is  geographically 
apart  from  and  independent  of  the  main 
campus  of  the  institution.  The  Secretary 
considers  a  location  of  an  institution  to 
be  independent  of  the  main  campus  if 
the  location — 

(1)  Is  permanent  in  nature; 

(2)  Oners  courses  in  educational 
programs  leading  to  a  degree,  certifitate, 
or  other  recognized  educational 
credential; 

(3)  Has  its  own  faculty  and 
administrative  or  supervisory 
oreanization;  and 

(4)  Has  its  own  budgetary  and  hiring 
authority. 

Different  population  of  participants 
means  a  group  of  either — 

(1)  Low-income,  first-generation 
college  students;  or 

(2)  Disabled  students. 
Individual  with  disabilities  means  a 

person  who  has  a  diagnosed  physical  or 
mental  impairment  that  substantially 
limits  that  person's  ability  to  participate 
in  the  educational  experiences  and 
opportunities  offered  by  the  grantee 
institution. 

Limited  proficiency  in  English  with 
reference  to  an  individual  means  an 
individual  whose  native  language  is 
other  than  English  and  who  has 
sufficient  difficulty  speaking,  reading, 
writing,  or  imderstanding  the  English 
language  to  deny  that  individual  the 
opportunity  to  learn  successfidly  in 
classrooms  in  which  English  is  the 
language  of  instruction. 

Participant  means  an  individual 
who^ 

(1)  Is  determined  to  be  eligible  to 
participate  in  the  project  imder  §  646.3; 
and 

(2)  Receives  project  services  on  a 
continual  basis  for  a  period  of  more  than 
one  full  grading  period  at  the  grantee 
institution. 

Sufficient  financial  assistance  means 
the  amoimt  of  financial  aid  offered  a 


Student  Support  Services  student, 
inclusive  of  Federal,  State,  local, 
private,  and  institutional  aid  wltich. 
together  with  parent  or  student 
contributions,  is  eqiud  to  the  cost  of 
attendance  as  determined  by  a  financial 
aid  officer  at  the  instituticm. 

(Authority:  20  U.S.C  1070a-ll  and  1070a- 
14) 

Subpart  B— How  Dom  One  Apply  for 
an  Award? 

1646.10    Howmanyappllcationafofa 
Student  Support  Sarvloaa  award  may  an 
eUgible  applicant  submit? 

The  Secretary  accepts  more  than  one 
application  bom  an  eligible  applicant  so 
long  as  each  additional  application 
describes  a  project  that  serves  a  different 
campus,  or  a  different  population  of 
participants  who  cannot  readily  be 
served  by  a  single  project. 

(Authority:  20  U.S.C  1070e-ll  and  1070a- 
14) 


{646.11    What  aaaurances  must  an 
applicant  induda  in  an  application? 

An  applicant  shall  assure  in  its 
application  that — 

(a)  At  least  two-thirds  of  the  students 
it  will  serve  in  its  Student  Support 
Services  project  will  be — 

(1)  Low-income  individuals  who  are 
first  generation  college  students;  or 

(2)  Individuals  with  disabilities; 

(b)  The  remaining  students  it  will 
serve  vAll  be  low-income  individuals, 
first  generation  college  students,  or 
individuals  with  disabilities; 

(c)  Not  less  than  one-third  of  the 
individuals  with  disabilities  will  be 
low-income  individuals;  and 

(d)  Each  student  participating  in  the 
project  will  be  offered  sufficient 
financial  assistance  to  meet  that 
student's  full  financial  need. 

(Authority:  20  U.S.C  1070a-14) 

Subpart  C— How  Does  the  Secretary 
Make  a  Grant? 

$646.20    How  does  the  Secretary  dadde 
which  new  granta  to  make? 

(a)  The  Secretary  evaluates  an 
application  for  a  new  grant  as  follows: 

(1)  (i)  The  Secretary  evaluates  the 
application  on  the  basis  of  the  selection 
criteria  in  §646.21. 

(ii)  The  maximum  score  for  all  the 
criteria  in  §  646.21  is  00  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
triterion. 

(2)  (i)  If  an  appUcation  for  a  new  grant 
proposes  to  continue  to  serve 
substantially  the  same  population  or 
campus  that  the  applicant  is  serving 
imder  an  expiring  grant,  the  Secretary 


evaluates  the  appUcant's  prior 
experience  in  delivering  services  under 
the  expiring  grant  on  the  basis  of  the 
criteria  in  §  646.22. 

(ii)  The  maximum  score  for  all  the 
criteria  in  §  646.22  is  15  points.  The 
maximiun  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(b)  The  Secretary  makes  new  grants  in 
rank  order  on  the  basis  of  the 
applications'  total  scores  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(c)  If  the  total  scores  of  two  or  more 
applications  are  the  same  and  there  is 
insufficient  money  available  to  fully 
fimd  them  both  after  funding  the  higher- 
ranked  applications,  the  Secretary 
chooses  among  the  tied  applications  so 
as  to  serve  geographic  areas  that  have 
been  imderserved  by  the  Student 
Support  Services  Program. 

(d)  The  Secretary  does  not  make 
grants  to  applicants  that  carried  out  a 
Federal  TRIO  program  project  that 
involved  the  fraudulent  use  of  fimds. 

(Authority:  20  U.S.C  1070a-ll  and  1070a- 
14) 

$646.21    What  asisctlon  crttaria  does  the 
Secretary  uaa? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
new  grant: 

(a)  Need  for  the  project  (24  points). 
The  Secretary  evaluates  the  need  for  a 
Student  Support  Services  project 
proposed  at  the  applicant  institution  on 
the  basis  of  the  extent  to  which  the 
application  contains  clear  evidence  of — 

(1)  A  high  niunber  or  percentage,  or 
both,  of  students  enrolled  or  accepted 
for  enrollment  at  the  applicant 
institution  who  meet  the  eligibility 
requirements  of  §  646.3; 

(2)  The  academic  and  other  problems 
that  eligible  students  encoimter  at  the 
applicant  institution;  and 

(3)  Students  eligible  for  Student 
Support  Services  projects  who  are  less 
likely  to  succeed  as  compared  to  the 
total  enrollment  at  the  applicant 
institution  based  upon  the  following 
indicators: 

(i)  Retention  and  graduation  rates. 

(ii)  Grade  point  averages. 

(iii)  Graduate  and  professional  school 
enrollment  rates  (four-year  colleges 
only). 

(iv)  Transfer  rates  from  two-year  to 
four-year  institutions  (two-year  colleges 
only). 

(b)  Objectives  (8  points).  The 
Secretary  evaluates  the  quality  of  the 
applicant's  proposed  project  objectives 
on  the  basis  of  the  extent  to  which 
they — 

(1)  Include  both  process  and  outcome 
objectives  relating  to  each  of  the 
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purposes  of  the  Student  Support 
Services  Program  ftated  in  §  646.1; 

(2)  Address  the  fteeds  and  aspirations 
of  the  proposed  project  participants; 

(3)  Are  clearly  described,  specific,  and 
measurable;  and    ' 

(4)  Are  ambitioiis  but  attainable 
within  each  budget  period  and  the 
project  period  given  the  project  budget 
and  other  resoiuc^s. 

(c)  Plan  ofopen^on  (30  points).  The 
Secretary  evaluated  die  quality  of  the 
applicant's  plan  of  operation  on  the 
basis  of  the  follow^g: 

(1)  (3  points)  This  plan  to  inform  the 
institutional  comiiimity  (students, 
faculty  and  staff)  <^f  the  goals,  objectives, 
and  services  of  th^  project  and  the 
eligibility  requireQients  for  participation 
in  the  project. 

(2)  (3  points)  Tl^  plan  to  identify, 
select  and  retain  project  participants 
with  academic  ne^d  and  ensxue  their 
participation  withjout  regard  to  race, 
color,  national  origin,  or  gendet. 

(3)  (4  points)  The  plan  for  assessing 
individual  participants'  need  for 
specific  services  ^d  monitoring  their 
academic  progres$. 

(4)  (10  points)  ithe  plan  to  provide 
services  that  addr^  the  goals  and 

.  objectives  of  the  project 

(5)  (10  paints)  iThe  applicant's  plan  to 
ensure  proper  and  efficient 
administration  of  l&e  project,  including 
the  organizational  placement  of  the 
project:  the  time  qommitment  of  key 
project  staff;  the  ^Mcific  plans  for 
financial  manageitient,  student  records 
management,  and  personnel 
management;  and,  where  appropriate, 
its  plm  for  coordfeiation  with  other 
programs  for  disadvantaged  studrats. 

(d)  Institutionai  commitment  (16 
points).  The  Secretary  evaluates  the 
institutional  cominitment  to  the 
proposed  project  on  the  basis  of  the 
extent  to  which  tl^e  applicant  has — 

(1)  (6  points)  Cemmitted  facilities, 
equipment,  supples,  personnel,  and 
odio*  resources  to  supplement  the  grant 
and  enhance  project  services; 

(2)  (6  points)  Established 
administrative  and  academic  policies 
that  enhance  participants'  retention  at 
the  institution  and  improve  their 
chances  of  gradiiating  from  the 
institution;       J  • 

(3)  (2  points)  Efemonstrated  a 
commitment  to  minimize  the 
dependence  on  student  loans  in 
developing  finantial  aid  packages  for 
project  participants  by  committing 
institutional  resources  to  the  extent 
possible;  and 

(4)  (2  points)  Assured  the  full 
cooperation  and  support  of  the 
Admissions,  Stu4ent  Aid  and  Registrar 


functional  components  of  the 
institution. 

(e)  Quality  of  personnel  (9  points).  To 
determine  the  quality  of  personnel  the 
applicant  plans  to  use,  the  Secretary 
lodes  for  information  that  shoM^s — 

(1)  The  qualifications  required  of  the 
project  director,  including  formal 
education  and  training  in  fields  related 
to  the  objectives  of  the  project,  and 
experience  in  designing,  managing,  or 
implementing  Student  Support  Services 
or  similar  projects; 

(2)  The  qualifications  required  of 
other  personnel  to  be  used  in  the      < 
project,  including  formal  education, 
training,  and  work  experience  in  fields 
related  to  the  objectives  of  the  project; 
and 

(3)  The  quality  of  the  applicant's  plan 
for  employing  personnel  who  have 
succeeded  in  overcoming  barriers 
similar  to  those  confionting  the  project's 
target  population. 

(f)  Budget  (5  points).  The  Secretary 
evaluates  the  extent  to  which  the  project 
budget  is  reasonable,  cost-effective,  and 
adequate  to  support  the  project. 

(g)  Evaluation  plan  (8  points).  The 
Secretary  evaluates  the  quality  of  the 
evaluation  plan  for  the  project  on  the 
basis  of  the  extent  to  which  the 
applicant's  methods  of  evaluation— 

(1)  Are  appropriate  to  the  project  and 
include  both  quantitative  and 
quaUtative  evaluation  measiues; 

(2)  Examine  in  specific  and 
measiuable  ways,  using  appropriate 
baseline  data,  the  success  of  the  project 
in  improving  academic  achievement, 
retention  and  graduation  of  project 
participants;  and 

(3)  Compcues  project  outcomes  with 
institutionial  data  on  student  cohorts  not 
served  by  the  project. 

(Authority:  20  U.S.C.  10708-14) 

§646.22    How  does  the  Secretary  eveluats 
prior  experience? 

(a)  In  the  case  of  an  application 
described  in  §646.20(a)(2)(i),  the 
Secretary  reviews  information  relating 
to  an  applicant's  performance  under  its 
expiring  Student  Support  Services 
project.  This  information  may  come 
from  performance  reports,  site  visit 
reports,  project  evaluation  reports,  and 
any  other  verifiable  information 
submitted  by  the  appUcant. 

(b)  Hie  Secretary  evaluates  the 
applicant's  prior  experience  in 
achieving  the  goals  of  the  Student 
Support  Services  Program  on  the  basis 
of  the  following  criteria: 

(1)  (4  points)  The  extent  to  Wbid^ 
project  participants  persisted  toward 
completion  of  the  academic  programs  in 
which  they  were  enrolled. 


(2)  (4  points)  The  extent  to  which 
project  participants  met  academic 
performance  levels  required  to  stay  in 
good  academic  standing  at  the  grantee 
institution. 

(3)  (4  points)  The  extent  to  which 
project  participants  graduated  from  the 
grantee  institution. 

(4)  (3  points)  The  extent  to  whidi 
project  participants  either  transferred 
from  two-year  to  four-year  institutions 
(two-year  colleges  only)  or  enrolled  in  ^ 
graduate  or  professional  schools  (four- 
year  colleges  only). 

(Authority:  20  U.S.C.  107Qa-ll  and  1070a- 
14) 

f646^    How  does  the  Secretary  aet  the 
amount  of  e  grant? 

(a)  The  Secretary  sets  the  amount  of 
a  grant  on  the  basis  of — 

(1)  34  CFR  75.232  and  75.233,  for  new 
grants;  and 

(2)  34  CFR  75.253,  for  the  second  and 
subseouent  years  of  a  project  period. 

(b)  It  the  circiunstances  described  in 
section  402A(b)(3)  of  the  HEA  exist,  the 
Secretary  uses  the  available  funds  to  set 
the  amoimt  of  the  grant  beginning  in 
fiscal  year  1995  at  the  lesser  of— 

(1)  $170,000;  or 

(2)  The  amoimt  requested  by  the 
applicant. 

(Authority:  20  U.S.C  1070a-ll) 

Subpart  D— What  Conditions  Must  Be 
Met  By  a  Grantee? 

1646.30    What  are  allowable  costs? 

The  cost  principles  that  apply  to  the 
Student  Support  Services  Program  are 
in  34  CFR  part  74.  ^bpart  Q.  Allowable 
costs  include  the  following  if  they  are 
reasonably  related  to  the  objectives  of 
the  project: 

(aj  Cost  of  remedial  and  special 
classes  if— 

(1)  These  classes  are  not  otherwise 
available  at  the  grantee  institution; 

(2)  Are  limitea  to  eligible  project 
participants;  and 

(3)  Ftoject  participants  are  not 
chaiged  tuition  for  instruction  paid  for 
the  classes'. 

(b)  Courses  in  English  language 
instruction  for  students  of  limited 
proficiency  in  English  if  these  classes 
are  limited  to  eligible  project 
participants  and  not  otherwise  available 
at  the  grantee  institution. 

(c)  In-service  training  of  project  staff. 

(d)  Activities  of  an  academic  or 
cultural  nature,  such  as  field  trips, 
special  lectiires.  and  symposiums,  that 
have  as  their  piupose  the  improvement 
of  the  participants'  academic  progress 
and  personal  development  at  the 
institution. 

(e)  Transpwtation  of  participants  and 
staff  to  and  from  approved  educational 
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and  cultiural  activities  sponsored  by  the 
project. 

(fl  Piuchase  of  computer  hardware, 
computer  software,  or  other  equipment 
to  be  used  for  student  development, 
student  records  and  project 
administration  if  the  applicant 
demonstrates  to  the  Secretary's 
satisfaction  that  the  equipment  is 
required  to  meet  the  objectives  of  the 
project  more  economically  or  efficiently. 

(g)  Professional  development  travel 
for  staff  if  directly  related  to  the 
project's  overall  purpose  and  activities, 
except  that  these  costs  may  not  exceed 
four  percent  of  total  project  salaries.  The 
Secretary  may  adjust  this  percentage  if 
the  applicant  demonstrates  to  the 
Secretary's  satisfaction  that  a  higher 
percentage  is  necessary  and  reasonable. 
(Authority:  20  U.S.C.  1070a-14) 

§  646.31    What  are  unallowable  costs? 

Costs  that  may  not  be  charged  against 
a  grant  under  the  Student  Support 
Services  Program  include,  but  are  not 
limited  to,  the  following: 

(a)  Costs  involved  in  recruiting 
students  for  enrollment  at  the 
institution. 

(b)  Tuition,  fees,  stipends,  and  other 
forms  of  direct  financial  support  for  staff 
or  participants. 

(c)  Research  not  directly  related  to  the 
evaluation  or  improvement  of  the 
project. 

(d)  Construction,  renovation,  or 
remodeling  of  any  facilities. 

(Authority:  20  U.S.C.  1070a-14) 


§646.32    What  other  requirements  must  a 
grantee  meet? 

(a)  Eligibility  of  participants.  (1)  A 
grantee  shall  determine  the  eligibility  of 
each  participant  in  the  project  when  the 
individual  is  selected  to  participate.  The 
grantee  does  not  have  to  revalidate  a 
participant's  eligibility  after  the 
participant's  initial  selection. 

(2)  A  grantee  shall  determine  the  low- 
income  status  of  an  individual  on  the 
basis  of  the  dociunentation  described  in 
section  402A(e)  of  the  Higher  Education 
Act. 

(3)  A  grantee  shall  not  serve  any 
individual  who  is  receiving  services 
torn  another  Federal  TRIO  Program. 

(b)  Recordkeeping.  A  grantee  shall 
maintain  participant  records  that 
show — 

(1)  The  basis  for  the  grantee's 
determination  that  each  participant  is 
eligible  to  participate  in  the  project 
imder  §646.3; 

(2)  The  grantee's  basis  for  determining 
the  academic  need  for  each  participant; 

(3)  The  services  that  are  provided  to 
each  participant;  and 

(4)  The  performance  and  progress  of 
each  participant  for  the  duration  of  the 
participant's  attendance  at  the  grantee 
institution. 

(c)  Project  director.  (1)  A  grantee  shall 
employ  a  full-time  project  director 
unless  paragraph  (c)(3)  of  this  section 
applies. 

(2)  The  grantee  shall  give  the  project 
director  sufficient  authority  to 
administer  the  project  effectively. 


(3)  The  Secretary  waives  the 
requirement  in  paragraph  (c)(1)  of  this 
section  if  the  applicant  demonstrates 
that  the  requirement  will  hinder 
coordination — 

(i)  Among  the  Federal  TRIO  Programs; 
or 

(ii)  Between  the  programs  funded 
under  sections  404A  through  410  of  the 
Higher  Education  Act  and  similar 
programs  funded  through  other  sources. 

(d)  Project  coordination.  (1)  The 
Secretary  encourages  grantees  to 
coordinate  project  services  with  other 
programs  for  disadvantaged  students 
operated  by  the  grantee  institution 
provided  the  Student  Support  Services 
grant  funds  are  not  used  to  support 
activities  reasonably  available  to  the 
general  student  population. 

(2)  To  the  extent  practical,  the  grantee 
may  share  staff  with  programs  serving 
similar  populations  provided  the 
grantee  maintains  appropriate  records  of 
staff  time  and  effort  and  does  not 
comingle  grant  funds. 

(3)  Costs  for  special  classes  and  events 
that  would  benefit  Student  Support 
Services  students  and  participants  in 
other  programs  for  disadvantaged 
students  may  be  proportionately 
divided  among  the  projects  that  receive 
the  benefits. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
14) 
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REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Reg^er  users.  Inclusion  or 
exclusion  from  this  1st  has  no 
legal  significance. 

Rules  Qoing  Into  Eftact 
Today 

AGRICULTURE 
DEPARTMENT 
Agricultural  MartoUng 
Service 

Avocados  grown  in  Florida; 
published  11-13-95 

ARTS  AND  HUMANITIES. 
NATIONAL  FOUNDATION 
National  Foundation  on  the 
Arts  and  the  Humanities 
Grants: 
General  operating  and 

conservation  project 

support  grant  programs; 

Museum  Services 

Institute;  published  12-13- 

95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
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Pennsylvania;  published  12- 
13-95 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
A-aBcyl(C21-C71>-w- 

Hydroxypoly  (oxyethylene); 

published  12-13-95 

Clopyralid;  published  12-13- 
95 

Glufosinate  ammonium; 

published  12-13-95 
Linuron;  published  12-13-95 
Neem  oil;  published  12-13- 

95 
Terbufos;  published  12-13- 

95 

INTERIOR  DEPARTMENT 
Land  Menegsmsnt  Bursau 

Rightsof-way;  fair  market  rent 
schedule;  communication 
uses;  published  11-13-95 

INTERIOR  DEPARTMENT 
Surface  Mining  Rsdamatkm 
and  Enforcemsnt  Office 

Permanent  program  and 
abandoned  mine  land 
redametion  plan 
submissions: 

Texas;  published  12-13-95 
JUSTICE  DEPARTMENT 
Immigrstton  and 
Naturalization  Servios 
Immigration: 
Subpoena  issuance  authority 
to  Assistant  Chief  Patrol 
Agent  Officer;  published 
11-13-95 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 

Boeing;  put)lished  11-13-95 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  and  estate  taxes: 
Actuarial  tables  exceptions; 
published  12-13-95 

Comments  Due  Next 


AGRICULTURE 
DEPARTMENT 

Agricultural  Martetlflg 
Service 

Potatoes  (Irish)  grown  irv- 
Maine;  comments  due  by 

12-18-95;  published  11- 

1&^ 


Spearmint  oil  produced  in  Far 
West;  comments  due  by  12- 
22-95;  published  12-5-95 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Malting  bariey  option  crop 
insurance  provisions; 
comments  due  t>y  12-21- 
95;  published  12-11-95 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  AdmlnistrMon 
Fishery  conservation  and 
management: 

Summer  flounder;  comments 
due  by  12-21-95; 
published  11-28-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
detections: 

Illinois;  convnents  due  t>y 
12-22-95:  published  11- 
22-95 
Air  quality  planning  purposes; 
designation  of  areas: 
Permsytvania;  comments 
due  by  12-20-95; 
published  12-5-95 
FEDERAL 
COMMUNICATIONS 
wOMMISSION 

Personal  communications 
services: 
Microwave  facilities 

operating  in  1850  to  1990 

MHz  (2  GHz  band); 

relocation  costs  sharing; 

comments  due  by  12-21- 

95;  published  11-1-95 
Radio  stations;  tabte  of 
asstgnments: 
Illinois;  comments  due  by 

12-21-95;  published  11-3- 

95 
New  Mexico;  convnents  due 

by  12-21-95;  published 

11-3-95 
New  Yort(;  comments  due 

by  12-21-95;  published 

11-3-95 
Washington  et  al.; 

comments  due  by  12-22- 

95;  pubHshed  11-6-95 
Wisconsin;  comments  due 

by  12-22-95;  published 

11-6^5 
Wyoming;  comments  due  by 

12-21-95;  published  11-3- 

95 


FEDERAL  HOUSINQ 
FINANCE  BOARD 

AffordatJte  housing  program 
operation: 
Application  requirements  for 

Nmited  subsidized 

advances;  comments  due 

by  12-18-95;  published 

11-1-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs:  y 

Prescription  drug  production 
labeling;  medication  guide 
requirements;  comments 
due  by  12-22-95; 
published  11-24-95 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Rights-of-way;  use;  tramroads 
and  logging  roads;  Oregon 
and  Califomia  (O&C)  and 
Coos  Bay  revested  lands; 
convnents  due  by  12-18-95; 
published  11-16-95 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Environmental  statements; 

availatxiity,  etc.: 

Fall  Creek  Falls  State  Paik 
and  Natural  Area.  TN; 
comments  due  by  12-18- 
95;  published  11-3-95 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Electric  motor-driven  mine 
equipment  and  accessories: 
Underground  coal  mines- 
High-voltage  tengwall 
equipment  safety 
standards;  comments 
due  by  12-18-95; 
published  11-14-95 

LABOR  DEPARTMENT 
Pension  and  WeHara 
Ber>eflt8  Administration 

Empteyee  Retirement  Income 
Security  AcL- 

Emptoyee  t>enefit  plans; 
collective  bargaining 
agreenDent  criteria; 
comments  due  t»y  12-18- 
95;  published  11-22-95 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 


Great  Lakes  Annual  Marine 
Events;  comments  due  t>y 
12-18-95;  pubiished  11-1- 
96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Airbus;  convnents  due  t>y 
12-19-95;  published  11-8- 
95 

Airbus  Indusbie;  comments 
due  by  12-18-95; 
pubiished  11-3-95 

Saab;  comments  due  by  12- 
19-95;  published  11-8-95 

Class  E  airspace;  comments 
due  by  12-20-95;  published 
11-8-95 

Class  E  airspace;  convnents 
due  by  12-18-95;  published 
11-8-95 

Meetings: 

Civil  Tittrotor  Devek)pment 
Advisory  Convnittee; 
convnents  due  by  12-22- 
95;  published  11-16-95 


usrr  OF  PUBLIC  laws 

This  is  a  continuing  list  of 
public  bills  from  ttie  current 
session  of  Congress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sennce)  on  202-523- 
6641 .  The  text  of  laws  is  not 
published  in  the  Federal 
Ftogister  but  may  be  ordered 
in  indivkJual  pamphlet  form 
(refen-ed  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone.  202-512- 
2470). 

H.R.  2519^.L.  104-62 

Philanttvopy  Protection  Act  of 
1995  (Dec.  8,  1995;  109  StaL 
682) 

H.R.  252S/P.L  104-63 

Charitable  Gift  Annuity 
Antitrust  Relief  Act  of  1995 
(Dec.  8,  1995;  109  Stat  687) 

Last  List  Deconber  5,  1995 
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Would  ]^ou  Hke 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actiora  pufcriistted  in  the  Federal  Register. 
The  LSA  is  istued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Fsdersl  Register  mdex 

The  irvjex,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fofm.  Entries  are  carried 
primarily  urxlo' the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  croes-refenances. 
$24.00  per  year. 


A  finding  aid  s  included  m  each  pubkcabon  »hich  ksts 
Fedetal  Register  Oage  humters  wi'h  the  date  ol  publication 
m  the  federal  Register 


OkIv  PtaoMiinQ  Codic 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


LJ    YES,  enter  the  foUowing  indicated  subscriptions  for  one  year 


Charge  your  orxhr. 
ir»eaayl 

To  fn  your  onlen  (202)  512-2233 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  aiqnone  with  Fsderal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


i^  ^  ^ 


Superintendent  of  Documents  Order  Form 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


Order  Preoaaaing  Code: 

7296 


k d 


Charge  your  order 
It's  easy! 

To  fax  your  orders  (202)  51 2-2250 

□  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  ofimy  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
cti^ge.  International  customers  please  add  25%. 


I 


(Company  or  penoniBl  name) 


(Please  type  or  print) 


For  privacy  ckeck  bos  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 


The  total  cost  of  my  order  is  $ 


Company  or  personal  name 


(Additional  addressmtteation  Une) 


(Street  address) 


QGPO  Deposit  Account                |    |        |     _J-|_1 

Q  VISA  Q  MasterCard        III    1  (exoiratioii) 

II     II          1          n  1  1  1  1  1  1  1 

(Please  type  or  print) 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 


Additional  address/attention  line 


Street  address 


(City;  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Authorizing  signature) 

Thank  you  for  your  order! 


1(V94 


City,  State,  Zip  code 


□  GPO  Deposit  Account                                  - 

□  VISA      □  MasterCard                          (expiration  date) 

Thank  you  for  your  order! 


(Purchase  order  no. 


Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Daytime  phone  including  area  code 
Purchase  order  number  (optional) 


4^4 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbooic 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The  ^ 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 


Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   '5133 

JL  iLiS^  please  send  me  the  following  indicated  publications: 

Upies  of  DOCUMENT  DRAFIING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


Charge  your  ordw. 
irtanyl 

To  fn  your  ordws  and  lnquMM-(202)  S12-2250 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 
Type 


'  or  frtnt 


[Coaapaay  or  personal  name) 
(Additional  ad^ms/attention  line) 


3.  Please  choose  method  of  payment: 
r~l  Check  payable  to  the  Superintendent  of  Documents 


(Straat  MldieM) 


[J  GPO  Deposit  Account 

r~l  VISA  or  NfasteiCard  Account  

Tl  I  I  I  I  I  I  I  I  FT 


(City.  State.  Zlf  Code) 


L 


± 


(Credit  card  expiratioa  (fatte) 


node  yom  far  yomr  order! 


(Daytiine  phone  including  area  code) 


J  (Signature) 

Orders.  Superintendent  of  Documents,  PQ.  Boot  371954,  Pittsburgh,  FA  15250-7954 


(Rw  12/11) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300, 301. 318-322,  330, 
340, 352. 354-356. 360.  and  380 

9  CFR  Parts  1-3, 49-64, 70-75,  77-80, 
82, 85, 91-114, 116-118, 124, 130, 145, 
147, 151. 156. 160-162.  and  166-167 

[Docket  No.  95-091-1] 

Revision  of  Delegations  of  Authority 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Final  rule. 

SUMMARY:  We  are  amending  our 
regulations  to  reflect  the  recent  revision 
of  the  delegations  of  authority  from  the 
Secretary  of  Agriculture  to  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs  and  redelegation  to  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

EFFECTIVE  DATE:  December  14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kathy  Hohnes,  Regulatory 
Coordination  Specialist,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
(301) 734-8682. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  final  rule  effective  and  published  in 
the  Federal  Register  on  November  8, 
1995  (60  FR  56392-56458]  revised  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  due  to  a 
reorganization  of  the  Department.  This 
document  amends  the  authority 
citations  in  tides  7  and  9  of  the  Code  of 
Federal  Regulations  to  reflect  the 
changes  made  by  that  final  rule. 


Authority:  5  U.S.Q  301:  7  CFR  2.22  and 
2.80. 

hi  7  CFR  parts  300,  301,  318-322,  352, 
354-356,  360,  and  380  and  in  9  CFR 
parts  1-3,  49-54,  70-75,  77-80,  82,  85, 
91-114, 116-118,  124,  130, 145, 147, 
151, 156, 160-162,  and  166-167  the 
authority  citations  are  amended  by 
removing  "7  CFR  2.17,  2.51"  and  adding 
"7  CFR  2.22,  2.80"  in  its  place. 

Done  at  Washington,  DC,  this  8th  day  of 
December  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  95-30459  Filed  12-13-95;  8:45  am] 
BH.UNQ  COOE  341fr-»Mi 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  3 
[DoelwtNo.95-2q 
RIN  1567-AB14 

Risk-Based  Capital  Requirements- 
Small  Business  Loan  Obligations; 
Correction 

agency:  Office  of  the  Comptroller  of  the 

Currency. 

action:  Correction  to  interim  rule  writh 

request  for  comments. 

SUMNARY:  This  document  contains  a 
correction  to  the  interim  rule  which  was 
published  VVednesday,  September  13, 
1995,  (60  FR  47455).  The  interim  rule 
related  to  the  risk-based  capital 
requirements  for  small  business  loan 
obligations. 

EFFECTIVE  DATE:  September  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Thede,  Senior  Attorney,  (202) 
874-5210,  250  E  Street,  SW., 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The 
amendatory  instructions  to  the  interim 
rule  did  not  redesignate  existing 
paragraph  (c)  of  appendix  A  to  part  3, 
section  3  as  paragraph  (d)  before  adding 
a  new  paragraph  (c). 

Correction  of  Publication 

Accordingly,  the  pubUcation  on 
September  13, 1995  of  the  interim  rule 
which  was  the  subject  of  FR  Doc.  95- 
22666,  is  corrected  as  follows: 


On  page  47458,  in  the  first  colimin, 
amendatory  instruction  2  is  corrected  to 
read:  "In  appendix  A  to  part  3.  section 
3  is  amended  by  redesignating 
paragraph  (c)  as  paragraph  (d)  and  by 
adding  a  new  paragraph  (c)  to  read  as 
follows:". 

Dated:  November  30. 1995 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
IFR  Doc.  95-30424  Filed  12-13-95;  8:45  am) 
MLUNOCOOE  4t1»>33-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 
[SPATS  NO.  CO-028-FOR] 

Colorado  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (GSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  GSM  is  approving,  with  one 
exception  and  additional  requirement,  a 
proposed  amendment  to  the  Colorado 
regulatory  program  (hereinafter  referred 
to  as  the  "Colorado  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Colorado  proposed  revisions  and 
explanatory  information  for  rules 
pertaining  to  the  applicability  of 
Colorado's  rules;  permit  application 
requirements  for  legal,  financial,  and 
related  information;  permit  application 
requirements  for  operation  and 
reclamation  plans;  requirements  for 
special  categories  of  mining;  pubhc 
participation  and  approval  of  permit 
applications;  performance  standards  for 
revegetation;  performance  standards  for 
subsidence  control;  the  definition  of 
"road;"  adjustments  in  bond  amount; 
the  bond  habihty  period  on  land 
reclaimed  for  industrial  or  commercial, 
or  residential  use;  bond  forms;  terms 
and  conditions  of  irrevocable  letters  of 
credit;  the  criteria  and  schedule  for 
release  of  performance  bonds;  and 
erosion  control  on  mine  support 
faciUties  within  areas  where  the  pre- 
and  postmining  land  use  is  industrial  or 
commercial.  The  amendment  was 
intended  to  revise  the  Colorado  program 
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to  be  consistent  with  the  corresponding 

Federal  regulations,  and  improve 

operational  efficiency. 

EFFECTIVE  DATE:  December  14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Fulton.  Telepiione:  (303)  672- 

5524. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program 

On  December  15, 19B0,  the  Secretary 
of  the  Interior  conditi<>nally  approved 
the  Colorado  program.  General 
background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15, 1980. 
Federal  Register  (45  FR  82173). 
Subsequent  actions  concerning 
Colorado's  program  ai^d  program 
amendments  can  be  fqund  at  30  CFR 
906.11,  906.15, 906.1Q,  and  906.30. 

n.  Propoeed  Amendment 

By  letter  dated  July  12, 1995, 
Colorado  submitted  a  proposed 
amendment  to  its  program 
(administrative  record  No.  CO-670) 
pursuant  to  SMCRA  (JO  U.S.C.  1201  et 
seq.).  Colorado  submitted  the  proposed 
amendment  at  its  owi^  initiative,  in 
response  to  a  Februart  7, 1990,  letter 
(administrative  record  No.  CO-484)  that 
OSM  sent  to  Colorado  in  accordance 
with  30  CFR  732.17(c).  and  in  response 
to  a  required  program)  amendment  at  30 
CFR  906.16(g). 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  July  28, 
1995  Federal  Registev  (60  FR  38773), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  pubhc  comment 
on  its  adequacy  (administrative  record 
No.  CO-670-4).  Because  no  one 
requested  a  pubUc  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  August  28, 1995. 

During  its  review  of  the  proposed 
amendment  and  previously  approved 
rules  for  which  Colorado  proposed 
further  revisions  upon  promulgation, 
OSM  identified  issues  and  notified 
Colorado  of  the  conc#ms  by  letter  dated 
August  31, 1995  (adriinistrative  record 
No.  CO-670-7).  Colorado  responded  in 
a  letter  dated  Septeidier  26, 1995,  by 
submitting  additional  explanatory 
information  (administrative  record  No. 
CO-670-8). 

Based  upon  the  additional 
explanatory  information  for  the 
proposed  program  aQiendment 
submitted  by  Colorado,  OSM  reopened 


the  public  comment 


period  in  the 


October  16, 1995.  Federal  Register  (60 


FR  53562,  administrative  record  No. 
CO-670-10)  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  its  substantive  adequacy. 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held.  The 
public  comment  period  ended  on 
November  15, 1995. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds,  with  one 
exception  and  additional  requirement, 
that  the  proposed  program  amendment 
submitted  by  Colorado  on  July  12, 1995, 
and  as  supplemented  with  additional 
explanatory  information  on  September 
26, 1995,  is  no  less  effective  than  the 
corresponding  Federal  regulations. 
Accordingly,  the  Director  approves, 
with  one  exception  and  additional 
requirement,  the  proposed  amendmrait. 

1.  Nonsubstantive  Revisions  to 
Colorado's  Rules 

Colorado  proposed  revisions  to  the 
following  previously-approved  rules 
that  are  nonsubstantive  in  nature  and 
consist  of  minor  editorial  changes 
(corresponding  Federal  regulation 
provisions  are  Usted  in  parentheses): 

Rule  2.03.7(1)  (30  CFR  778.16(a)). 
concerning  lands  unsuitable  for  surface  coal 
mining  operations,  to  correctly  cite  the 
reference  to  30  CFR  part  769; 

Rule  2.05.3(8)(c)  (30  CFR  784.16(e)). 
concerning  design  of  coal  processing  waste 
dams  and  embankments,  to  correctly  cite  tlie 
reference  to  Rule  4.11.5; 

Rule  2.05.6(2)(iii)(A)  (30  CFR  780.16(a)(2)), 
concerning  the  fish  and  wildlife  plan  in  a 
pennit  application,  to  correctly  cite  the 
reference  to  Section  33-2-101  et  seq.  of  the 
Colorado  Revised  Statute; 

Rule  2.07.2  (30  CFR  773),  concerning 
public  participation  and  approval  of  permit 
applications,  to  remove  the  ".2"  from 
"2.07.2"  in  the  Objective  title  Una; 

Rule  3.02.4(l)(d)  (30  CFR  800.12), 
concerning  alternative  bonding  systems 
approved  by  the  Division,  to  correctly  cite 
the  reference  to  Rule  3.02.4(2)(f); 

Rule  4.08.6(1)  (30  CFR  816.67(d)), 
concerning  airfolast  limitations,  to  correctly 
cite  the  reference  to  Rule  4.08.4(10)(b)(i). 

Because  the  proposed  revisions  to 
these  previously-approved  rules  are 
nonsubstantive  in  natiue,  the  Director 
finds  that  these  proposed  Colorado  rules 
are  no  less  efiiective  than  the  Federal 
regulations.  The  Director  approves  thesie 
proposed  rules. 

2.  Substantive  Revisions  to  Colorado's 
Rules  That  Are  Substantively  Identical 
to  the  Corresponding  Provisions  of  the 
Federal  Regulations 

Colorado  proposed  revisions  to  the 
following  rules  that  are  substantive  in 
nature  and  contain  language  that  is 


substantively  identical  to  the 
requirements  of  the  corresponding 
Federal  regulation  provisions  (Usted  in 
parentheses). 

Rule  1.04(80)  (30  CFR  700.5),  concerning 
the  definition  of  "operator." 

Rule  1.04(92)  (30  CFR  700.5),  concerning 
the  definition  of  "person,"  and 

Rule  3.02.2(5)  (30  CFR  800.15(c)), 
concerning  when  a  permittee  may  request 
reduction  of  the  required  performance  bond 
amount. 

Because  these  proposed  Colorado 
rules  are  substantively  identical  to  the 
corresponding  provisions  of  the  Federal 
regulations,  the  Director  finds  that  they 
are  no  less  effective  than  the  Federal 
regulations.  The  Director  approves  these 
proposed  rules. 

3.  Rules  1 .04(21).  2.03.3(4).  and 
2.06.6(2).  Definition  of  "Coal."  Water 
Quality  Sampling  and  Laboratory 
Analyses,  and  Application  Contents  for 
Prime  Farmland 

Colorado's  proposed  definition  of 
"coal"  at  Rule  1.04(21)  and  proposed 
Rule  2.03.3(4),  concerning  water  quality 
sampling  and  laboratory  analyses,  are 
substantively  identical  to  the  respective 
Federal  regulations  at  30  CFR  700.5 
(definition  of  "coal")  and  30  CFR 
780.21(a),  with  the  exception  that 
Colorado  is  specifying  the  exact  edition 
of  "Standard  Spedfioations  for 
Classification  of  Coal  by  Rank"  which  is 
referenced  in  both  State  rules.  Both 
proposed  Rules  1.04(21)  and  2.03.3(4) 
have  been  revised  to  incorporate  the 
referenced  material  with  the  statement 
that  "[t]his  pubUcation  is  hereby 
incorporated  by  reference  as  it  exists  on 
the  date  of  adoption  of  these 
regulations." 

Proposed  Rule  2.06.6(2)(i],  concfaming 
permit  appUcation  contents  for  prime 
farmland,  is  no  less  effective  than  30 
CFR  785.17(c).  Both  State  and  Federal 
rules  reference  the  U.S.  Natiual 
Resoiuces  Conservation  Service's 
"National  Soils  Handbook"  for  current 
acceptable  procedures  for  conducting 
soil  surveys.  However,  Colorado's 
proposed  Rule  2.06.6(2)(i).  which 
references  a  1983  publication  of  the 
handbook,  has  been  revised  to  state  that 
"(t]his  rule  does  not  include  later 
amendments  to  or  editions  of  the 
incorporated  material,"  and  to  specify 
that  the  handbook  is  available  at,  among 
other  places,  Colorado's  Denver  office. 

OSM  previously  approved  Colorado's 
existing  Rule  1.01(9)  (56  FR  1363, 1364, 
finding  No.  2;  January  14, 1991)  which 
states  that  "(tlhe  materials  incorporated 
in  these  rules  by  reference  do  not 
include  later  amendments  to  or  editions 
of  the  incorporated  materials."  Colorado 
stated  that  this  rule  was  necessary  to 
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comply  with  the  terms  of  Colorado's 
Administrative  Procedures  Act  at 
Colorado  Revised  Statutes  (C.R.S.;  1989) 
24-4-103(12.5)(c).  The  effect  of  Rule 
1.01(9)  is  that  any  Federal  regulations  or 
tedinical  publications  incorporated  by 
Colorado's  rules  would  be  incorporated 
as  they  existed  at  the  time  that  Colorado 
initially  proposed  its  rules. 

The  Duector  is  approving  Colorado 
proposed  Rules  1.04(21),  2.03.3(4),  and 
2.06.6(2),  as  no  less  effective  than  the 
respective  coimterpart  Federal 
regulations  at  30  CFR  700.5,  780.21(a). 
and  785. 17(c).  However,  should 
revisions  to  these  technical  publications 
be  incorporated  into  the  Federal 
program,  OSM  would  require  Colorado 
to  submit  a  program  amendment  to 
incorporate  the  revisions. 

4.  Rule  1.04(111).  Definition  of  "Road" 

Colorado's  proposed  definition  of 
"road"  at  Rule  1.04(111)  is,  with  one 
exception,  substantively  identical  to  the 
Federal  definition  of  "road"  at  30  CFR 
701.5.  The  exception  is  that  Colorado's 
rule  specifically  excludes  "pubUc  road." 

The  Federal  definition  of  "road"  at  30 
CFR  701.5  does  not  address  the 
regulation  of  pubUc  roads.  However,  as 
discussed  below,  this  issue  has  been 
addressed  by  SMCRA,  other  OSM 
regulations,  and  the  coiut. 

Section  506(a)  of  SMCRA  provides  in 
part  that  "  *  *  *  no  peraon  shall  engage 
in  or  carry  out  on  lands  within  a  State 
any  surface  coal  mining  operations 
unless  such  person  has  firat  obtained  a 
permit*  *  •"  (30  U.S.C.  1256(a); 
emphasis  added).  The  Federal 
regulations  at  30  CFR  773.11(a)  contain 
the  same  requirement. 

Thus,  imder  SMCRA  and  the 
corresponding  Federal  regulations  a 
permit  is  required  before  a  person  may 
engage  in  or  carry  out  "surface  coal 
mining  operations."  Among  other 
things,  such  "operations"  include 
certain  roads.  Specifically,  imder 
section  701(28)(B)  of  SMCRA,  "surface 
coal  mining  operations"  include  "all 
lands  affected  by  the  construction  of 
new  roads  or  the  improvement  or  use  of 
existing  roads  to  gain  access  to  the  site 
of  such  activities  [as  are  specified  in 
paragraph  (A)  of  this  section]  and  for 
haulage"  (30  U.S.C.  1291(28)(B)).  The 
Federal  regulations  at  30  CFR  700.5,  in 
paragraph  (b)  of  the  definition  of 
"surface  coal  mining  operations," 
contain  the  same  requirement. 

In  the  development  of  the  Federal 
regulations,  a  significant  issue  has  been 
the  extent  to  which  the  term  "roads"  in 
the  definition  of  "surface  coal  mining 
operations"  applies  to  pubUc  roads.  In 
paragraph  (c)  of  the  Federal  definition  of 
"affected  area"  at  30  CFR  701.5,  OSM 


previously  interpreted  the  term 
"affected  area"  as  not  applying  to  roads 
for  which  "there  is  substantial  (more 
than  incidental)  pubUc  use"  (48  FR 
14814,  14819. 14822;  April  5. 1983), 
However,  that  interpretation  was 
successfully  challenged  in  In  re 
Permanent  Surface  Mining  Regulation 
Litigation  (In  re  Permanent,  620  F  Supp. 
1519, 1581-82  P.D.C.  1985),  modified 
sub  nom..  National  Wildlife  Federation 
V.  Model,  839  F.2d  694  (D.C.  Or.  1988). 
The  court  (in  In  re  Permanent)  accepted 
the  Secretary's  premise  that  not  every 
road  when  used  to  some  degree  for  coal 
haulage  or  mine  access  falls  within  the 
definition  of  "surface  coal  mining 
operation."  The  court  then  noted  that, 
presumably,  when  hauling  or  access  are 
among  many  uses  made  of  a  road,  such 
as  an  interstate  highway,  the  effect  from 
the  mining  use  is  relatively  minor,  and 
thus  the  road  need  not  be  included  as 
part  of  the  surface  coal  mining 
operation.  However,  the  court  held  that 
the  Federal  definition  of  "affected  area" 
went  beyond  what  is  called  for  in 
section  701(28)  in  exempting  essentially 
all  public  roads  without  regard  to  the 
degree  of  effect  that  mining  use  has  on 
the  road.  TTierefore,  the  court  ruled  that 
roads  experiencing  substantial  pubhc 
use  may  also  need  to  be  included  in  the 
affected  area  on  a  case-by  basis,  based 
on  the  extent  of  mining-related  use. 

Pursuant  to  court  order  in  In  re 
Permanent,  OSM  modified  its 
interpretation  of  the  extent  to  which 
SMCRA  applied  to  public  roads. 
Specifically,  OSM  suspended  the 
regulatory  definition  of  "affected  area" 
"to  the  extent  that  it  excludes  pubUc 
roads  which  are  included  in  the 
definition  of  'surface  coal  mining 
operation's"  (51  FR  41952,  41953; 
November  20, 1986).  OSM  said  that 
"[t]he  suspension  will  have  the  effect  of 
including  in  the  'affected  area'  all  lands 
affected  by  the  construction  of  new 
roads  or  the  improvement  or  use  of 
existing  roads  to  gain  access  to  the  site 
of  the  regulated  activities  or  for 
haulage"  (51  FR  41953;  emphasis 
added). 

In  the  preamble  to  the  final  rule 
estabUshing,  among  other  things, 
performance  standards  for  roads 
associated  with  surface  coal  mining 
operations  (the  November  8,  1988.  roads 
rule),  OSM  expressed  concern  "that 
roads  constructed  to  serve  mining 
operations  not  avoid  compliance  with 
the  performance  standards  by  being 
deeded  to  public  entities"  (53  FR  45190, 
45193;  November  8, 1988).  In  that 
preamble,  OSM  also  said  that  SMCRA 
jurisdiction  over  mine  roads  is  best 
determined  on  a  case-by-case  basis  and 
did  not  adopt  a  comment  that  "pubhc 


roads  be  excluded  from  apphcabiUty  of 
the  performance  standards"  (Id.  at 
45192).  Thus,  in  determining  which 
mining-related  roads  are  subject  to 
regulation,  OSM  currently  rehes  on  the 
apphcable  language  of  the  Federal 
definitions  of  "surface  coal  mining 
operations"  at  section  701(28)  of 
SMCRA  and  the  Federal  regulations  at 
30  CFR  700.5.  This  may  require,  in 
appropriate  circiunstances,  that  OSM 
and  State  regulatory  authorities  issue, 
and  sur&ce  coal  mine  operators  obtain, 
permits  for  certain  pubUc  roads. 

Colorado  previously  submitted  on 
June  30,  1993.  and  revised  on  November 
3, 1994,  a  definition  of  "road"  and 
implementing  pohcy  that  (1)  provided 
for  a  determination  of  the  jiuisdictional 
reach  of  its  approved  program  into  the 
public  road  system,  and  (2)  took  into 
consideration  the  extent  and  effect  of 
mining-related  use  as  factors  in 
determining  whether  a  road  is  subject  to 
the  requirement  for  a  permit,  as 
contemplated  by  the  Federal  regulations 
(administrative  record  Nos.  CO-552  and 
CO-587).  The  Director  of  OSM 
approved  on  June  1, 1994  (59  FR  28248, 
administrative  record  No.  CO-624), 
Colorado's  definition  of  "road"  at  Rule 
1.04(111),  as  supplemented  by  the 
implementing  poUcy  for  determining 
when  a  pubhc  road  would  fall  under  the 
jurisdiction  of  its  program. 

Colorado's  proposcnd  definition  of 
"road"  at  Rule  1.04(111)  now  imder 
review  unconditionally  excludes  all 
"pubhc  roads"  from  regulation  as  a  road 
under  Colorado's  rules  and  is,  therefore, 
less  stringent  and  less  effective  that, 
respectively,  the  Federal  definitions  of 
"surface  coal  mining  operations"  at 
section  701(28)  of  SMCRA  and  at  30 
CFR  700.5  of  the  Federal  regulations. 
The  Director  does  not  approve 
Colorado's  unconditional  exemption  for 
pubhc  roads  at  Rule  1.04(111).  To  be 
consistent  with  SMCRA  and  the  Federal 
regulations.  Colorado  must  revise  the 
definition  of  "road"  at  Rule  1.04(111)  to 
either  delete  the  exemption  for  public 
roads  or  qualify  the  exemption  for 
pubhc  roads  to  consider  the  degree  of 
effect  that  mining  use  has  on  the  road. 

5.  Rules  104(132)  and  1.05.1(1), 
Definition  of  "Surface  Coal  Mining 
Operations"  and  Applicability  of 
Colorado's  Rules 

a.  Deletion  of  allowance  for  a  2-acre 
exemption.  Colorado  proposed  to  revise 
Rule  1.05, l(l)(b).  concerning 
apphcabihty  of  the  Colorado  program, 
to  delete  allowance  for  an  exemption  for 
operations  affecting  2-acres  or  less. 

As  originally  enacted,  section  528(2) 
of  SMCRA  exempted  from  the 
provisions  of  SMCRA  coal  extraction 
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operatioDS  afiecting  2  aoes  or  less. 
However,  on  May  7^  1987.  the  President 
signed  Pub.  L  100-84.  which  repealed 
this  exemption  and  |»eempted  any 
oonesponding  acreage-based 
exemptions  inicludeid  in  State  laws  or 
lesulations  (52  PR  31228.  June  4. 1987). 

Colorado's  proposed  deletion  of 
lefarenoe  to  a  2-acra  exemption  at  Rule 
l.OS.ldHb)  is  consistent  with  SMC3tA 
as  amended  to  delefs  the  2-acre 
exemption.  Therefote.  the  Director  finds 
that  the  deletion  of  the  2-acre  exemption 
from  Rule  1.05.1(l)fe)  is  no  less 
stringent  than  SMCRA  as  amended  by 
PubUc  Law  100-34  and  approves  it. 

b.  Deletion  oftheollowanceforan 
exemption  for  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals  where  cod  does  not  exceed  16 
and  '/a  percent  of  the  mineral  tonnage 
removed  for  commercial  use  or  sale. 
Colorado  proposed  to  revise  the 
definition  of  "surface  coal  mining 
operations"  at  Riile  104(132)  and  Rule 
1.05.1(l)(b).  concerning  appUcability  of 
the  Colorado  program,  by  deleting  an 
exemption  fr(un  die  Colorado  program 
f(H  the  extraction  of  coal  incidental  to 
the  extraction  of  other  minerals  where 
coal  does  not  exceed  16  and  %  percent 
of  the  toimage  of  minerals  removed  for 
purposes  of  comme^al  use  or  sale. 

Tne  counterpart  Federal  definition  of 
"surface  coal  miniqg  operations"  at  30 
CFR  700.5  and  provisions  for 
applicability  of  the  Federal  program  at 
30  CFR  700.11(a)(4]  include  provisions 
for  this  exemption.  However,  because 
Colorado's  deletion  of  this  provision 
means  that  the  Colorado  program  would 
regulate  operationsiextracting  coal 
incidental  to  the  ej^raction  of  other 
minerals  where  coajl  does  not  exceed  16 
and  Vi  percent  of  the  tonnage  of 
minerals  removed  ior  purposes  of 
commercial  use  or  lale.  Colorado's 
deletion  of  the  provision  causes  its 
program  to  be  mor«|  inclusive  of 
operations  to  be  regulated  than  does  the 
Federal  program. 

The  Duector  finds  that  proposed 
Rules  104(132)  and  105.1(l)(b)  are  no 
less  effective  than  tbe  respective  Federal 
regulations  at  30  CFR  700.5  and 
700.11(a)(4).  The  Director  approves  the 
proposed  rules. 

6.  Rule  2.05.3l3Kc%ivl  Permit 
Application  Requirements  in  the 
Operations  Plan  fof  Roads.  Conveyors, 
or  Rail  Systems  wifhin  the  Permit  Area 

Colorado's  proposed  Rule 
2.05.3(3)(c)(iv),  coaceming  the  required 
description  in  a  permit  application  of 
the  measures,  other  than  use  of  a  rock 
headwall,  to  be  talgen  to  protect  the  inlet 
end  of  a  ditch  reU^  culvert  for  roads, 
conveyors,  or  rail  Systems  within  the 


permit  area,  has  been  revised  to 
reference  approval  of  the  culvert  design 
under  Rule  4.03.1(4)(e)(vi)(C). 
Referenced  Rule  4.03.1(4)(e)(vi)(C) 
requires  approval  of  drainage  by 
culverts  for  haul  roads.  ^^ 

The  Federal  regulations  at  30  CFR 
780.37(a)(1)  and  784.24(a)(1)  require 
that  "(a)  (e]ach  applicant  for  a  siu^ce 
coal  Training  and  reclamation  permit 
shall  submit  plans  and  drawings  for 
each  road,  as  defined  in  Sec.  701.5  of 
this  chapter,  to  be  constructed,  used,  or 
maintained  within  the  proposed  permit 
area.  The  plans  and  drawings  sh^ 
"[i]nclude  a  map,  appropriate  cross 
sections,  design  drawings  and 
specifications  for  road  widths, 
gradients,  surfacing  materials,  cuts,  fill 
embankments,  culverts,  bridges, 
drainage  ditches,  low-water  crossings, 
and  drainage  structiues."  There  is  no 
Federal  coimtOTpart  to  Colorado's 
requirement  for  descriptions  of 
measures  to  protect  the  inlet  end  of  a 
ditch  relief  culverts  for  roads, 
conveyors,  or  rail  systems  within  the 
permit  area.  The  Federal  regulations 
concerning  permit  appUcations  pertain 
to  all  roads  but  include  only  a  general 
requirement  for  design  of  culverts. 
However,  this  specificity  in  the 
Colorado  rule  does  not  cause  it  to  be 
inconsistent  with  the  Federal 
regulations  and  ensures  a  greater  degree 
of  environmental  protection  than  does 
the  Federal  regulation. 

Therefore,  the  Director  finds  that 
Colorado's  proposed  Rule 
2.05.3(3)(c)(iv)  is  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
780.37(a)(1)  and  784.24(a)(1),  and 
approves  the  proposed  rule. 

7.  Rules  2.06.8(5)(c)(i)  (A)  and  (B), 
Criteria  for  Determining  Material 
Damage  to  Water  Quality  or  Quantity  in 
Alluvial  Valley  Floors 

Colorado's  existing  Rule  2.06.8(5)(c)(i) 
specifies  specific  conductance,  which 
affects  water  quality  and  crop 
production,  as  the  particular  factor  to 
evaluate  to  determine  whether  material 
damage  to  siu'face  or  ground  water 
systems  has  occurred.  The  existing  rule 
requires  that  specific  conductance  be 
measured  by  "Maas,  E.V.,  'Salt 
Tolerance  of  Plants,'  Tables  2  and  3." 
Colorado  proposes  to  delete  from  Rules 
2.06.8(5)(c)(i)  (A)  and  (B)  the 
requirement  for  the  use  of  Maas' 
publication  to  set  crop  salt  tolerance 
threshold  values,  instead,  Colorado 
proposes  that  published  research  or 
testing  be  used  to  establish  the  salt 
tolerance  threshold  values  for  specific 
crop  yields.  Colorado's  proposed  rules 
further  require  that  probable  increases 
in  specific  conductance  of  water 


supplied  to  an  alluvial  valley  floor  shall 
not  exceed  the  salt  tolerance  threshold 
value  of  any  crop  grown  on  the  alluvial 
valley  floor,  unless  the  appUcant 
demonstrates  that  the  projected  decrease 
in  productivity  is  negligible  to  the 
pnxiuction  of  one  or  more  farms. 

Hie  Federal  regulations  at  30  CFR 
822.12(a)(2)  essentially  prohibit  mining 
operations  from  causing  material 
damage  to  the  quality  or  quantity  of 
surface  or  ground  water  systems  that 
supply  alluvial  valley  floors.  The 
Federal  regtilations  are  more  general  in 
scope  than  Colorado's  rules,  simply 
stating  that  water  in  alluvial  valleys 
shall  not  be  materially  damaged  by 
mining.  The  Federal  regulations  do  not 
state  how  to  determine  that  material 
damage  has  occurred.  Colorado's 
proposed  Rules  2.06.8(5)(c)(i)  (A)  and 
(B)  set  forth  a  technically  acceptable 
method  for  evaluating  whether  a  mining 
operation  will  damage  the  water  system 
of  an  alluvial  valley  floor. 

Therefore,  the  Director  finds  that 
Colorado's  proposed  Rules 
2.06.8(5)(c)(i)  (A)  and  (B)  are  consistent 
with  and  no  less  effective  than  the 
Federal  regulations  at  30,CFR 
822.12(a)(2).  The  Director  approves  the 
proposed  rules. 

8.  Rule  3.02.3(c).  Bond  Liability  Period 
for  Lands  With  Approved  Industrial  or 
Commercial,  or  Residential  Post-mining 
Land  Use 

OSM  required,  at  30  CFR  g06.16(g), 
that  Colorado  amend  its  program  by 
revising  Rule  3.02.3(c)  to  require  that 
prior  to  release  of  bond  liability,  the 
permittee  must  demonstrate  that 
development  of  the  industrial, 
commercial,  or  residential  land  use  has 
substantially  commenced  and  is  likely 
to  be  achieved  (59  PR  62574. 62577, 
finding  No.  6.a.  December  6. 1994. 
administrative  record  No.  00-650). 

In  response  to  this  required 
amendment,  Colorado  proposed  to 
revise  Rule  3.02.3(c),  concerning  the 
bond  liabiUty  period  for  lands  with 
approved  industrial  or  commercial,  or 
residential  post-mining  land  use.  by 
adding  the  phrase  "imtil  the  permittee 
demonstrates  that  development  of  such 
land  use  has  substantially  commenced 
and  is  likely  to  be  achieved." 

Colorado  has  satisfied  the 
requirement  at  30  CFR  906.16(g). 
Therefore,  the  Director  finds  that 
Colorado's  proposed  Rule  3.02.3(c)  is 
consistent  with  and  no  less  effective 
than  the  broad  requirements  of  the 
Federal  regulations  at  30  CFR 
800.13(a)(1).  816.116(b)(4),  816.133(c). 
817.116(b)(4),  and  817.133(c).  The    . 
Director  approves  proposed  Rule 


3.02.3(c)  and  removes  the  required 
amendment  at  30  CFR  906. 16(g). 

9.  Rules  3.02.4(1).  3.02.4(l)(b),  and 
3.02.4(2)(c)(ix).  Bond  Forms 

a.  Allowance  for  use  of  real  property 
as  collateral  bond.  Colorado  proposed  to 
revise  Rule  3.€2.4(1)  by  adding  the 
discretionary  allowance,  upon  approval 
of  the  Board ,  for  "  conditioned 
acceptance  of  performance  bonds  as 
described  in  3.02.4(2)(c)(ix)."  Colorado 
also  proposed  to  reinstate  the  previously 
deleted  Rule  3.02.4(2)(c)(ix),  concerning 
use  of  a  perfected  first-lien  security 
interest  in  real  property  located  in 
Colorado,  and  to  recodify  existing  Rule 
3.02.4(2)(c)(ix),  concerning  a  person's 
right  to  request  notification  of  actions 
pursuant  to  collateral  bonds,  as  Rule 
3.02.4(2)(c)(x).  The  effect  of  these 
revisions  is  to  allow  real  property  as  an 
allowable  form  of  collateral  bond  in  the 
Colorado  program. 

The  Feaeral  definition  of  "collateral 
bond"  at  30  CFR  800.5(b)(5)  provides 
that  a  perfected,  first-lien  security 
interest  in  real  property,  in  favor  of  the 
regulatory  authority,  may  be  used  to 
support  a  collateral  bond.  The  Federal 
regulations  at  30  CFR  800.21(c)  set  forth 
the  conditions  appUcable  to  the  use  of 
real  property  as  collateral  bond. 

Colorado's  proposed  Rules  3.02.4(1) 
and  3.02.4(2)(c)(ix)  are  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
800.21(c).  Therefore,  the  Director 
approves  proposed  Rules  3.02.4(1)  and 
3.02.4(2)(c)(ix),  and  the  recodification  of 
3.02.4(2)(c)(ix)  as  3.02.4(2)(c)(x). 

b.  Clarification  of  requirements 
pertaining  to  collateral  bonds.  Colorado 
proposed  to  revise  Rule  3.02.4(l)(b), 
concerning  the  allowance  for  collateral 
bonds,  by  adding  a  reference  to  Rules 
3.02.4(2)  (c)  and  (d).  Existing  Rule 
3.02.4(2)(c)  contains  requirements  for  all 
collateral  bonds,  and  existing  Rule 
3.02.4(2)(d)  contains  requirements  for 
an  irrevocable  letters  of  credit,  which  is 
a  form  of  collateral  bond  specified  in 
Rule  3.02.4(l)(b).  The  reference 
provides  clarification  that  collateral 
bonds  are  indeed  subject  to  Rules 
3.02.4(2)  (c)  and  (d),  but  does  not 
substantively  alter  the  implementation 
of  the  rules. 

The  Federal  regulations  at  30  CFR 
800.12  provide  for  the  use  of  a  surety 
bond,  a  collateral  bond,  a  self-bond,  or 
a  combination  of  any  of  these  bonding 
methods.  The  Federal  regulations  at  30 
CFR  800.21(a)  sets  forth  the  conditions 
applicable  to  collateral  bonds,  except  for 
letters  of  credit,  cash  accounts,  and  real 
property.  The  Federal  regulations  at  30 
CFR  800.21(b)  sets  forth  the  conditions 
applicable  to  letters  of  credit.  There  is 
no  reference  at  30  CFR  800.12  to  the 


conditions  appUcable  to  each  bond 
form. 

lie  Director  finds  that  Colorado's 
revisitm  of  Rule  3.02.4(l)(b)  to  reference 
the  conditions  set  forth  at  Rules 
3.02.4(2)  (c)  and  (d)  provides  a  degree  of 
specificity  that  is  no  less  effective  than 
the  Federal  regulations  at  30  CFR  800.12 
and  800.21  (a)  and  (b).  The  Director 
approves  the  proposed  rule. 

10.  Rule  3.02.4(d)(i).  Irrevocable  Letters 
of  Credit 

Colorado  proposed  to  revise  Rule 
3.02.4(d)(i),  concerning  irrevocable 
letters  of  credit,  by  modifying  the 
requirement  that  the  letter  may  only  be 
issued  by  a  bank  organized  or 
authorized  to  do  business  in  the  United 
States  "and  located  in  the  state  of 
Colorado,"  to  state  that  "the  bank  need 
not  be  located  in  the  state  of  Colorado 
if  the  letter  of  credit  can  be  exercised  at 
an  affiUate  or  subsidiary  located  in  the 
State  of  Colorado." 

The  counterpart  Federal  regulation  at 
30  CFR  800.21(b)(1)  requires  that  letters 
of  credit  "may  be  issued  only  by  a  bank 
organized  or  authorized  to  do  business 
in  the  United  States." 

Colorado's  proposed  Rule  3.02.4(d)(i) 
provides  requirements  for  letters  of 
credit  as  forms  of  collateral  bond  that 
are  in  addition  to  those  provided  in  the 
Federal  program,  but  that  are  not 
inconsistent  with  the  Federal 
regulations  at  30  CFR  800.21(b)(1).  The 
Duector  finds  that  proposed  Rule 
3.02.4(d)(i)  is  no  less  effective  than  the 
Federal  regulation  at  30  CFR 
800.21(b)(1).  The  Director  approves  the 
proposed  rule. 

11>  Rule  3.03.1(2)(b),  Requirements  for 
Establishment  of  Vegetation  Which 
Must  Be  Demonstrated  Prior  to  Phase  II 
Bond  Release 

Colorado  proposed  to  revise  Rule 
3.03.1(2)(b),  concerning  requirements 
for  establishment  of  vegetation  which 
must  be  demonstrated  prior  to  phase  II 
bond  release,  to  (1)  delete  the 
requirement  that  vegetation  must 
"exhibit[s]  seasonality  and  species 
composition  consistent  with  the 
ultimate  achievement  of  the  success 
standards"  and  (2)  add  the  requirement 
that  vegetation  must  "support[s]  the 
approved  postmining  land  use." 

The  seasonahty  and  species 
composition  of  vegetation  is  determined 
by  the  approved  postmining  land  use.  In 
effect,  Colorado  has  restated  the 
requirement  using  somewhat  broader 
language.  The  counterpart  Federal 
regulation  at  30  CFR  800.40(c)(2)  does 
not  contain  this  level  of  specificity  as  it 
refers  only  to  "revegetation  [that]  has 
been  established  pn  the  regraded  mined 


lands  in  accordance  with  the  approved 
reclamation  plan."  Colorado's  existing 
Rule  4.15.8(2)  requires  that  vegetative 
cover  be  evaluated  for  determination  of 
revegetation  success;  it  also  requires 
that  the  seasonality  be  the  same  as  that 
native  to  the  disturbed  land  or  that 
which  supports  the  approved 
postmining  land  use.  Therefore,  the 
requirement  (for  demonstration  at  phase 
II  bond  release)  that  the  vegetation  must 
support  the  approved  postmining  land 
use  is  consistent  with  the  Federal 
regulation  at  30  CFR  800.40(c)(2)  and  is 
consistent  with  Colorado's  requirement 
at  Rule  4.15.8(2)  for  final  determination 
of  revegetation  success. 

Colorado  also  proposed  to  review 
Rule  3.03.1(2)(b)  by  adding  tiie 
requirement  that  "with  the  exception  of 
prime  farmlands,  evaluation  of 
vegetation  establishment  pursuant  to 
this  paragraph  is  based  on  statistically 
vahd  data  collected  during  a  single  year 
of  the  liability  period."  This 
requirement  ensures  that  data  collected 
over  several  years  and  averaged,  which 
may  compromise  the  validity  of  the 
demonstration,  could  not  be  used. 

The  Federal  regulations  at  30  CFR 
800.40(c)(2),  with  the  exception  of  the 
reference  to  other  regulations 
concerning  prime  fannlands,  do  not 
address  a  time  period  during  which  the 
data  used  to  demonstrate  establishment 
of  revegetation  is  collected  at  phase  II 
bond  release.  Colorado's  addition  of  the 
requirement  that,  with  the  exception  of 
prime  farmlands,  the  data  must  be 
collected  during  a  single  year  is  not 
inconsistent  with  the  Federal 
regulations. 

Therefore,  the  Director  finds  that 
Colorado's  proposed  revisions  of  Rule 
3.03.1(2)(b)  are  no  less  effective  than  the 
counterpart  requirements  in  the  Federal 
regulations  at  30  CFR  800.40(c)(2).  The 
Director  approves  the  proposed  rule. 

12.  Rule  4.15.10(3),  Mine  Support 
Facilities  and  Commercial  or  Industrial 
Postmining  Land  Use  Designations 

Colorado  proposed  to  review  Rule 
4.15.10(3),  concerning  a  variance  from 
the  requirement  for  living  ground  cover 
to  control  erosion  for  mine  support 
facilities  located  within  areas  where  the 
pre-  and  postmining  land  use  is 
industrial  or  commercial,  by  deleting 
the  requirement  that  the  permittee 
demonstrate  that  "retention  of  mine 
support  faciUties  will  support  the 
approved  post-mining  land  use." 

OSM  previously  approved  Rule 
4.15.10(3)  (59  PR  62574,  62578,  finding 
No.  B.b,  E)ecember  6. 1994. 
administrative  record  No.  CO-650)  as 
submitted  by  Colorado  on  April  18^ 
1994  (administrative  record  No.  CO- 
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611).  Colorado,  in  its  "Statement  of 
Basis,  Specific  Statutory  Authority,  and 
Purpose,"  for  the  Ap|il  18. 1994, 
submission,  dted  thel  example  of  an  pre- 
existing rail  loadout  (lality.  and  stated 
that  in  such  limited  qases,  Uvlng  ground 
cover  could  be  in  coi^ct  with  the 
proposed  use  and  alternative  erosion 
control  measiures  such  as  gravel 
surfacing  and  appibp^te  site  grading 
would  efiiectively  control  erosion.  While 
there  is  no  Federal  cdunterpart  to  the 
variance  proposed  in'Rule  4.15.10(3), 
OSM  fbimd  that  it  was  consistent  with 
OSM's  ten  day  notice  appeal  decisions 
and  did  not  conflict  i|nth  any  Federal 
requirement.  However,  OSM  is 
concerned  that  deletion  of  the  required 
demonstration  that  "retention  of  mine 
support  fiacilities  Mdll  support  the 
approved  post-minink  land  use"  may  be 
interpreted  to  allow  me  retention  of 
mine  support  facilities  when  they  do 
not  support  the  approved  commercial  or 
industeial  postminini  land  use. 

The  Federal  regulations  at  30  CFR 
816.133(a)  and  817.ld3(a)  require  that 
all  dist\urbed  areas  sliall  be  restored  in 
a  timely  manner  to  conditions  that  are 
capable  of  supporting  either  (1)  the  uses 
they  were  capable  of  supporting  before 
any  mining,  or  (2)  hi|her  or  better  uses. 

Because  Colorado's  example 
discussed  in  its  April  18, 1994, 
"Statement  of  Basis,  Specific  Statutory 
Authority,  and  Purpose"  does  not 
conflict  with  the  requirements  of  the 
Federal  regulations  at  30  CFR  816.133(a) 
and  817.133(a),  Colofado's  proposed 
revision  of  Ride  4.15.10(3)  does  not 
cause  it  to  be  less  effective  than  the 
requirements  of  the  Federal  regiUations 
at  30  CFR  816.133(a)  jand  817.133(a). 
Therefore,  the  Directi>r  approves  the 
proposed  Rule  4.15.W)(3).  However,  the 
Director's  approval  nay  not  be 
interpreted  to  allow  letention  of  mine 
support  facilities  when  they  do  not 
support  the  approved  commercial  or 
industrial  postmining  land  use. 

13.  Rule  4.20.3(2),  Si  \bsidence-Caused 
Damages 

Colorado  proposed  to  revise  Rule 
4.20.3(2)  to  require  that  each  person 
who  conducts  underground  mining 
activities  which  result  in  subsidence 
that  causes  material  damage  or  reduces 
the  value  or  reasonal^ly  foreseeable  use 
of  surface  lands  shall: 

(a)  Promptly  restore  ^r  rehabilitate  any 
renewable  resource  lands  for  which  the  value 
or  reasonably  foreseeable  use  has  been 
reduced  or  which  haveibeen  materially 
damaged.  Such  lands  stall  be  restored  or 
rehabilitated  to  a  condition  capable  of 
maintaining  the  value  and  reasonably 
foreseeable  and  appropriate  uses  they  were 
capable  of  supporting  ))efbre  subsidence,  to 


the  extent  technologically  and  economically 
feasible. 

(b)(i)  Promptly  repair,  rehabilitate,  restore, 
or  replace  damaged  occupied  residential 
dwellings  and  related  striictures  or 
noncommercial  buildings;  or  (ii)  Compensate 
the  owner  of  the  damaged  occupied 
residential  dwelling  and  related  structuie  or 
nonoMnmeicial  building  in  the  full  amount 
of  the  diminution  in  value  resulting  from  the 
subsidence.  Compensation  may  be 
accomplished  by  the  purchase,  prior  to 
mining,  of  a  noncancellable,  premium- 
prepaid  insurance  policy. 

(c)  Nothing  in  4.20.3  shall  be  deemed  to 
grant  or  authorize  an  exercise  of  power  of 
condemnation  or  the  right  of  eminent  domain 
by  any  person  engaged  in  underground 
mining  activities. 

Colorado's  proposed  Rules  4.20.3(2) 
(a)  through  (c),  concerning  repair  of 
damage  to  renewable  resource  lands  and 
repair  or  compensation  of  damage  to 
occupied  residential  dwellings  and 
related  structures  or  noncommercial 
buildings,  incorporate,  in  part,  the 
revised  provisions  of  the  Federal 
regulations  at  30  CFR  817.121 
concerning  subsidence-caused  damages. 

Colorado's  proposed  Ride  4.20.3(2](a). 
concerning  repair  of  damage  to 
renewable  resource  lands,  is  no  less 
effective  than  the  Federal  regulations, 
concerning  repair  of  damage  to  surface 
lands,  at  30  CFR  817.121(c)(1). 
Colorado's  proposed  Rules  4.20.3(2)(b) 
(i)  and  (ii)  are  no  less  effective  than  the 
Federal  regulations,  contoming  repair 
or  compensation  of  damage  to  occupied 
residential  dwellings  and  related 
structures  or  noncommercial  buildings, 
at  30  CFR  817.121(c)(2).  Colorado's 
rules  do  not  include  the  October  24, 
1992,  date,  as  do  the  Federal  regulations 
at  30  CFR  817.121(c)(2),  after  which  the 
Federal  regulation  became  effective. 
This  is  not  an  issue  because  Colorado 
received  no  legitimate  complaints,  with 
respect  to  this  issue,  between  October 
24, 1992,  and  August  1, 1995,  the 
promulgation  effective  date  of  this 
proposed  nde.  There  is  no  Federal 
counterpart  to  Colorado's  proposed  Rule 
4.20.3(2)(c),  concerning  powers  of 
condemnation  or  right  of  eminent 
domain  by  any  person  engaged  in 
underground  mining  activities. 
However,  this  rule  is  not  inconsistent 
with  the  Federal  regulations. 

For  these  reasons,  the  Director  finds 
that  Colorado's  proposed  Rules  4.20.3(2) 
(a)  through  (c)  are  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
817.121(c)  (1)  and  (2)  and  approves 
them. 

However,  the  Director  notes  that 
Colorado  lacks  certain  counterpart 
provisions  to  the  Federal  regtilations 
that  were  promulgated  on  March  31, 
1995  (60  FR  16722).  Colorado  lacks  (1) 


definitions  for  "material  damage," 
"non-commercial  building,"  and 
"occupied  residential  dwelling  and 
structures  related  thereto;"  (2)  rules 
concerning  the  conditional  requirement 
to  minlmi2e  material  damage  to  the 
extent  technologically  and  economically 
feasible  to  noncommercial  buildings 
and  occupied  residential  dwellings  and 
structiues  related  thereto;  (3)  rules 
concerning  repair  or  compensation 
according  to  State  law  of  all  other 
structures;  (4)  rules  concerning 
rebuttable  presumption  of  causation  by 
subsidence  and  adjustment  of  bond 
amount  for  subsidence  damage;  and  (5) . 
cotmterparts  to  the  Federal  regulations 
concerning  permitting  requirements  for 
the  presubsidence  survey  and  the 
subsidence  control  plan. 

In  a  future  30  CFR  Part  732  letter, 
OSM  will  notify  Colorado  of  the 
additional  revisions  in  its  program  that 
are  necessary  to  be  no  less  effective  than 
the  revised  March  31, 1995,  Federal 
regulations  concerning  subsidence- 
caused  damages. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  oral  and  written  comments 
on  the  proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. . 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Colorado  pn^ram. 

The  U.S.  Fish  and  Wildlife  Service 
responded  on  July  24, 1995,  that  it  had 
no  comments  on  the  proposed 
amendment,  and  on  October  31, 1995, 
that  due  to  budgetary  constraints  it  was 
unable  to  comment  on  the  proposed 
amendment  (administrative  record  Nos. 
CO-^70-2  and  CO-670-14). 

The  U.S.  Army  Corps  of  Engineers 
responded  on  August  1  and  October  25, 
1995,  that  Colorado's  proposed 
revisions  were  satisfactory 
(administrative  record  Nos.  CO-670-3 
and  CO-670-12). 

The  U.S.  Forest  Service  responded  on 
August  17  and  November  11, 1995,  that 
it  had  no  comments  on  Colorado's 
proposed  amendment  (administrative 
record  No.  CO-670-5  and  CO-670-15). 

The  U.S.  Mine  Safety  and  Health 
Administration  (MSHA)  responded  on 
October  24, 1995,  that  Colorado's 
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proposed  amendment  did  not  conflict 
with  current  MSHA  standards 
(administrative  record  No.  CO-670-11). 

The  U.S.  Natiu^l  Resources 
Conservation  Service  responded  on 
October  31, 1995,  that.it  had  no 
comments  on  Colorado's  proposed 
amendment  (administrative  record  No. 
CO-670-13). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Piu^uant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  soficit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  die  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Colorado 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
conourence. 

Pursuant  to  732.1 7(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (administrative 
record  No.  CO-670-1).  It  did  not 
respond  to  OSM's  request. 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  No.  CO-670-1). 
Neither  the  SHPO  nor  ACHP  responded 
to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  one  exception 
and  additional  requirement,  Colorado's 
proposed  amendment  as  submitted  on 
July  12, 1995,  and  as  supplemented 
with  additional  explanatory  information 
on  September  26, 1995. 

With  the  requirement  that  Colorado 
further  revise  the  definition  of  "road"  at 
Rule  1.04(111),  the  Director  does  not 
approve,  as  discussed  in  finding  No.  4, 
the  unconditional  exemption  for 
regulation  of  public  roads  under 
Colorado's  approved  program. 

The  Director  approves,  as  discussed 
in: 

Finding  No.  1,  Rules  2.03.7(1), 
2.05.3(8)(c),  2.05.6(2)(iii)(A),  2.07.2, 
3.02.4(l)(d),  and  4.08.6(1).  concerning 
nonsubstantive  revisions  to  previously 
approved  rules  that  consist  of  editorial 
revisions; 

Finding  No.  2,  Rules  1.04(80), 
1.04(92),  and  3.02.2(5),  concerning 
substantive  revisions  to  previously 


approved  rules  that  are  substantively 
identical  to  the  Federal  regulations; 

Finding  No.  3,  Rules  1.04(21), 
2.03.3(4).  and  2.06.6(2),  concerning  the 
definition  of  "coal,"  water  quality 
sampling  and  laboratory  analyses,  and 
application  contents  for  prime  farmland; 

Finding  No.  5,  Rules  104(132)  and 
1.05.1(1),  concerning  the  definition  of 
"surface  coal  mining  operations"  and 
the  applicability  of  Colorado's  rules; 

Finding  No.  6,  Rule  2.05.3(3)(c)(iv), 
concerning  permit  application 
requirements  in  the  operations  plan  for 
roads,  conveyors,  or  rail  systems  within 
the  permit  area; 

Finding  No.  7.  Rules  2.06.8(5)(c)(i)  (A) 
and  (B),  concerning  criteria  for 
determining  material  damage  to  water 
quality  or  quantity  in  alluvial  valley 
floors; 

Finding  No.  8.  Rule  3.02.3(c), 
concerning  bond  hability  period  for 
lands  with  approved  industrial  or 
commercial,  or  residential  post-mining 
land  use; 

Finding  No.  9,  Rules  3.02.4(1), 
3.02.4(l)(b),  and  3.02.4(2)(c)(ix). 
concerning  bond  forms; 

Finding  No.  10,  Rule  3.02.4(d)(i), 
concerning  irrevocable  letters  of  credit; 

Finding  No.  11,  Rule  3.03.1(2)(b), 
concerning  requirements  for 
establishment  of  vegetation  which  must 
be  demonstrated  prior  to  phase  II  bond 
release; 

Finding  No.  12,  Rule  4.15.10(3), 
concerning  mine  support  focifities  and 
commercial  or  industrial  postmining 
land  use  designations  as  augmented  by 
Colorado's  April  18,  1994,  "Statement  of 
Basis,  Specific  Statutory  Authority,  and 
Purpose;"  and 

Finding  No.  13,  Rule  4.20.3(2). 
concerning  subsidence-caused  damages. 

The  Federal  regulations  at  30  CFR 
Part  906.  codifying  decisions  concerning 
the  Colorado  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.1 7(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 


regulations  at  30  CFR  732.17(g)  prohibit 
any  imilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Colorado  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM, 
together  with  any  consistent 
impleraentmg  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Colorado  of  only  such 
provisions. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

•This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
appUcable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h){10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  ujider  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
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substantial  number  o|  small  entities 
under  the  Regiilatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  T%e  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Fecjeral  regulations  for 
which  an  economic  aiialysis  was 
prepared  and  oertificition  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  nil«  will  ensure  that 
existing  requirements  previously 
promidgated  by  OSM  will  be 
implemented  by  the  $tate.  hi  making  the 
determination  as  to  Whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  ^7R  Part  906 

Intergovenunental  telations.  Surface 
mining.  Undergroimd  mining. 

Dated:  December  5.  IWS. 
Richard  ).  Seibel, 

Regional  Director,  West$m  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  Title  30,  Cliapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amenc  ed  as  set  forth 
below: 

PART  906-COLORADO 

1.  The  authority  citation  for  Part  906 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  906.15  it  amended  by 
adding  paragraph  (s)  to  read  as  follows: 

$  906.1  S    Approval  of  ^ulatory  program 
anwndments. 

•        •        •        *        • 

(s)  With  the  exception  of  Rule 
1.04(111).  concerning  the  exemption  for 
public  roads  in  the  definition  of  "road," 
revisions  to  the  following  rules,  as 
submitted  to  OSM  oii  June  12, 1995,  and 
as  supplemented  witn  explanatory 
information  on  September  26,  1995,  are 
approved  effective  December  14, 1995: 
Definition  of  "coal"4-Rule  1.04(21), 
Definition  of  "operator"— Rule  1.04(80), 
Definition  of  "perso^"— Rule  1.04(92) 
Definition  of  "road" 
Definition  of  "surfa 

operations" — Rul 
Applicability  of  the 

Rule  1.05.1(l)(b),  j 
Water  quality  sampling  and  laboratory 

analyses— Rule  2.^3.3(4), 
Lands  imsuitable  foB  surface  coal 

mining  operations— Rule  2.03.7(1), 
Permit  application  ihfonnation 

regarding  the  measures,  other  than 

use  of  a  rock  headWall,  to  be  taken  to 

protect  the  inlet  etod  of  a  ditch  relief 


■Rule  1.04(1 11). 

coal  mining 
104(132). 
lolorado  program — 


culvert  for  roads,  conveyors,  or  rail 
systems  within  the  permit  area — Rule 
2.05.3(3)(c)(iv), 

Design  of  coal  processing  waste  dams 
and  embankments— Riile  2.05.3(8)(c). 

Permit  application  contents  of  the  fish 
and  wildhfe  plan — Rule 
2.05.6(2){iu)(A). 

Permit  application  contents  for  prime 
farmland— Rule  2.06.6(2), 

The  use  of  pubUshed  research  or  testing 
to  establish  the  salt  tolerance 
threshold  values  for  specific  crop 
yields  in  order  to  assess  material 
damage  to  the  quafity  or  quantity  of 
suirfece  or  ground  water  systems  that 

'    supply  alluvial  valley  floors — Rules 
2.06.8(5)(c)(i)  (A)  and  (B), 

PubUc  participation  and  approval  of 
permit  applications — Riile  2.07.2. 

Reductions  in  the  required  performance 
bond  amount— Rule  3.02.2(5), 

Bond  liabiUty  period  for  lands  with 
approved  industrial  or  commercial,  or 
residential  post-mining  land  use^ 
Rule  3.02.3(c). 

Bond  forms— Rule  3.02.4(1), 
3.02.4(l)(b),  and  3.02.4(2)(c)(ix). 

Alternative  bonding  systems — ^Rule 
3.02.4(l)(d), 

Irrevocable  letters  of  credit — Rule 

3.02.4(d)(i), 
Requirements  for  establishment  of 

vegetation  which  must  be 

demonstrated  prior  to  phase  ii  bond 

release— Rule  3.03.1(2)(b). 

Airblast  limitations— Rule  4.08.6(1). 

Mine  support  facilities  and  commercial 
or  industrial  postmining  land  use 
designations — Rule  4.15.10(3),  as 
augmented  by  Colorado's  April  18, 
1994,  "Statement  of  Basis,  Specific 
Statutory  Authority,  and  Purpose," 
and 

Subsidence-caused  damages — Rule 
4.20.3(2). 

3.  Section  906.16  is  amended  by 
removing  and  reserving  paragraph  (g) 
and  adding  paragraph  (h)  to  read  as 
follows: 

§  906. 1 6    Required  program  amendments. 

•        •        •        •        • 

(h)  By  February  12, 1996,  Colorado 
shall  revise  Rule  1.04(111),  to  delete  the 
exemption  for  regulation  of  public  roads 
imder  Colorado's  program,  or  otherwise 
modify  its  program  to  qualify  the 
exemption  for  public  roads  to  consider 
the  degree  of  effect  that  mining  use  has 
on  the  road. 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

36  CFR  Part  1415 

Rules  Implementing  the  Privacy  Act 

agency:  Assassination  Records  Review 

Board. 

ACTION:  Final  rulemaking. 

SUMMARY:  This  part  contains  the 
regulations  of  the  Assassination  Records 
Review  Board  (Review  Board) 
implementing  the  Privacy  Act  of  1974. 
The  regulations  inform  the  public  that 
the  Review  Board  is  responsible  for 
carrying  out  the  provisions  of  the 
Privacy  Act  and  for  issuing  internal 
Review  Board  orders  and  directives  in 
connection  with  the  Privacy  Act.  These 
regulations  apply  to  all  records  that  are 
contained  in  systems  of  records 
maintained  by  the  Review  Board  and 
that  are  retrieved  by  an  individual's 
name  or  personal  identifier.  Elsewhere 
in  today's  Federal  Register  appears  a 
notice  describing  the  Review  Board's 
systems  of  records. 
EFFECTIVE  DATE:  This  regulation  is 
effective  January  16, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Jeremy  Gunn.  General  Counsel, 
Assassination  Records  Review  Board, 
600  E  Street  NW..  2nd  Floor, 
Washington,  DC  20530. 

SUPPI.EMENTARY  INFORMATION: 

Background 

Section  3(f)  of  the  Privacy  Act  of 
1974,  5  U.S.C.  552a(f),  requires  each 
Federal  agency  to  promulgate  rules  that 
set  forth  procediues  by  which 
individuals  can  examine  and  request 
correction  of  agency  records  containing 
personal  information.  The  Review 
Board,  established  by  the  President  John 
F.  Kennedy  Assassination  Records 
Collection  Act  of  1992,  is  therefore 
obUgated  to  publish  such  regulations. 

Because  Privacy  Act  regulations  are 
intended  for  use  by  the  general  public, 
the  Review  Board  has  tried  to  keep  its 
rule  simple  and  straightforward.  Some 
aspects  of  the  Privacy  Act  deaUng  solely 
with  the  Review  Board's  internal 
procedures  and  safeguards  may  be  dealt 
with  by  directive  to  the  Review  Board's 
staff  rather  than  by  rule. 

Notice  and  Comment  Process 

The  Review  Board  received  no  pubfic 
comments  in  response  to  its  Notice  of 
"  Proposed  Rulemaking.  The  staff,  in 
consultation  with  the  Office  of 
Management  and  Budget,  proposed 
some  technical  amendments  to  the 
regulations.  The  following  changes  have 
been  incorporated  into  the  final  rule: 


Privacy  Act  queries  will  be  processed 
by  a  new  Privacy  Act  Officer  rather  than 
by  the  General  Counsel.  See  §§  1415.10, 
1415.15. 1415.20,  and  1415.25. 

The  term  person  has  been  replaced 
throughout  by  the  term  individual  in 
order  to  clarify  that  corporations  and 
other  artificial  persons  are  not  covered 
by  the  Privacy  Act  regulations. 

The  definition  of  system  of  records  in 
§  1415.10  has  been  revised  to  clarify  that 
assassination  records  coming  into  the 
Review  Board's  temporary  possession 
during  its  review  are  not  subject  to  the 
Privacy  Act. 

The  procediues  for  the  handling  of 
Privacy  Act  requests  has  been  modified 
in  §  1415.25(b)  to  extend  somewhat  the 
timing  of  the  Review  Board's  response. 
The  Privacy  Act  Officer  is  now  allotted 
ten  (rather  than  five)  days  to  respond  to 
a  request  eind  is  also  given  some  latitude 
for  an  additional  extension  of  time  if 
one  proves  warranted.  Similarly,  the 
allotted  time  for  the  Executive  Director's 
response  to  an  appeal  is  thirty  (rather 
than  twenty)  days  in  §  1415.30.  The 
final  rules  also  provide,  in  §  1415.35, 
more  specific  guidance  for  amending  or 
correcting  errors  that  may  appear  in 
records. 

Section  1415.55  has  been  rewritten  to 
provide  more  specific  guidance  on  the 
exemptions  applicable  to  the  Review 
Board's  various  systems  of  records. 

Paperwork  Reduction  Act  Statement 

The  rule  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501,  et  seq. 
(amended  1995),  because  it  does  not 
contain  any  information  collection 
requirements  within  the  meaning  of  44 
U.S.C.  3502(4). 

Regulatory  Flexibility  Act  Certification 

As  required  by  the  Regulatory 
Flexibihty  Act  of  1980  (RFA),  5  U.S.C. 
601-12,  the  Review  Board  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  that, 
therefore,  a  regulatory  flexibiUty 
analysis  need  not  be  prepared,  5  U.S.C. 
605(b). 

Review  by  OMB 

The  Office  of  Management  and  Budget 
has  reviewed  the  regulation  under 
Executive  Order  12866. 

List  of  Subjects  in  36  CFR  Part  1415 

Privacy  Act. 

The  Final  Regulations 

The  Review  Board  arnends  chapter 
XrV  in  title  36  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  1415 
to  read  as  follows: 


PART  1415— RULES  IMPLEMENTING 
THE  PRIVACY  ACT 

Sec. 

1415.5    Scope. 

1415.10    Definitions. 

1415.15    Systems  of  records  notification. 

1415.20    Requests  by  individuals  for  access 

to  their  own  records. 
1415.25    Processing  of  requests. 
1415.30    Appeals  faiom  access  denials. 
1415.35    Requests  for  amendment  of 

records. 
1415.40    Appeals  from  amendment  of 

denials. 
1415.45    Disclosure  of  records  to  third 

parties. 
1415.50    Fees. 
1415.55    Exemptions. 
Authority:  5  U.S.C.  552a;  44  U.S.C.  2107. 

§1415.5    Scope. 

This  part  contains  the  Review  Board's 
regulations  implementing  the  Privacy 
Act  of  1974,  5  U.S.C.  552a. 

§1415.10    Definitions. 

In  addition  to  the  definitions 
provided  in  the  Privacy  Act,  the 
following  terms  are  defined  as  follows: 

Assassination  records,  for  the  purpose 
of  this  regulation  only,  are  records 
created  by  Government  offices  (other 
than  the  Review  Board),  entities,  and 
individuals  that  relate  to  the 
assassination  of  President  John  F. 
Keimedy  that  may,  from  time  to  time, 
come  into  the  temporary  custody  of  the 
Review  Board  but  that  are  not  the  legal 
property  of  the  Review  Board. 

Executive  Director  means  the 
principal  staff  official  appointed  by  the 
Review  Board  pursuant  to  44  U.S.C. 
2107.8(a). 

JFK  Act  means  the  President  John  F. 
Kennedy  Records  Collection  Act  of 
1992. 

Privacy  Act  Officer  means  the  person 
designated  by  the  Executive  Director  to 
administer  the  Review  Board's  activities 
pursuant  to  the  regulations  in  this  part. 

Review  Board  means  the 
Assassination  Records  Review  Board 
created  pursuant  to  44  U.S.C.  2107.7. 

System  of  records  means  a  group  of 
records  that  is  within  the  possession 
and  control  of  the  Review  Board  and 
fi-om  which  information  is  retrieved  by 
the  name  of  the  individual  or  by  some 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual.  Assassination  records,  as 
defined  above,  are  not  included  in  the 
Review  Board's  systems  of  records. 

§  1415.15    Systems  of  records  notification. 

Any  individual  who  wishes  to  know 
whether  a  system  of  records  contains  a 
record  pertaining  to  him  or  her  may  file 
a  request  in  person  or  in  writing. 
Written  requests  should  be  directed  to 


the  Privacy  Act  Officer,  Assassination 
Records  Review  Board,  600  E  Street, 
NW,  Washington,  DC  20530,  and  should 
be  clearly  marked  "Privacy  Act 
Request." 

§  1415.20    Requests  by  an  individual  for 
access  to  tlieir  own  records. 

(a)  Requests  in  writing.  An  individual 
may  request  access  to  his  or  her  own 
records  in  writing  by  addressing  a  letter 
to  the  Privacy  Act  Officer,  Assassination 
Records  Review  Board,  600  E  Street, 
NW,  2nd  Floor,  Washington,  DC  20530. 
The  request  should  contain  the 
following  information: 

(1)  Full  name,  address,  and  telephone 
number  of  requester; 

(2)  Proof  of  identification,  which 
should  be  a  copy  of  one  of  the 
following:  Valid  driver's  license,  valid 
passport,  or  other  current  identification 
which  contains  both  an  address  and 
picture  of  the  requester; 

(3)  The  system  of  records  in  which  the 
desired  information  is  contained;  and 

(4)  At  the  requester's  option, 
authorization  for  expenses  (see 
§1415.50  below). 

(b)  Requests  in  person.  Any 
individual  may  examine  his  or  her  own 
record  on  the  Review  Board's  premises. 
To  do  so,  the  individual  should  call  the 
Review  Board's  offices  at  (202)  724- 
0088  and  ask  to  speak  to  the  Privacy  Act 
Officer.  This  call  should  be  made  at 
least  two  weeks  prior  to  the  time  the 
requester  would  like  to  see  the  records. 
During  this  call,  the  requester  should  be 
prepared  to  provide  the  same 
information  as  that  Usted  in  paragraph 
(a)  of  this  section  except  for  proof  of 
identification. 

§1415^5    Processing  of  requests. 

(a)  The  Privacy  Act  Officer  will 
process  all  requests  under  both  the 
Freedom  of  Information  Act  and  the 
Privacy  Act. 

(b)  The  Privacy  Act  Officer  will 
respond  to  the  request  within  ten 
working  days  of  its  receipt  by  the 
Privacy  Act  Officer.  If  the  Review  Board 
needs  additional  time  to  respond,  the 
Privacy  Act  Officer  will  provide  the 
requester  an  explanation  as  to  why  the 
Review  Board  requires  an  extension. 

(c)  Following  the  initial  call  from  the 
requester,  the  Privacy  Act  Officer  will 
determine:  whether  the  records 
identified  by  the  requester  exist,  and 
whether  they  are  subject  to  any 
exemption  under  §  1415.55  below.  If  the 
records  exist  and  are  not  subject  to 
exemption,  the  Privacy  Act  Officer  will 
call  the  requester  and  arrange  an 
appointment  at  a  mutually  agreeable 
time  when  the  records  pan  be  examined. 
At  the  appointment,  the  requester  will 
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be  asked  to  present  identification  as 
stated  in  §  1415.20(a)(2).  The  requester 
may  be  accompaniet)  by  one  individual 
of  his  or  her  own  choosing,  and  should 
state  during  this  call  whether  or  not  a 
second  individual  will  be  present  at  the 
appointment.  In  the  ivent  that  a  second 
individual  accompanies  the  requester, 
the  requester  will  be  asked  to  provide 
the  Review  Board  with  written  consent 
to  disclose  his  or  her  records  to  the 
second  individual. 

(d)  If  a  request  is  received  for 
information  compile^  in  reasonable 
anticipation  of  a  civi|  action  or 
proceeding,  the  Priv^  Act  Officer  will 
determine  whether  to  disclose  the 
information  and  will  inform  the 
requester  whether  th^  information  is 
subject  to  release  imder  the  Privacy  Act 
(see  5  U.S.C.  552a(d)t5)). 

f141&30   App«etofro<n  access  denials. 

When  access  to  records  has  been 
denied  in  whole  or  ia  part  by  the 
Privacy  Act  Officer,  the  requester  may 
file  an  appeal  in  writing.  This  appeal 
should  be  directed  to,  the  Executive 
E)irector,  Assassination  Records  Review 
Board,  600  E  Street.  MW.,  2nd  Floor, 
Washington,  DC  20530.  The  appeal 
letter  must  specify  those  denied  records 
that  are  still  sought  a|td  state  why  the 
denial  by  the  Privacy  Act  Officer  is 
erroneous.  The  Execiitive  Director  or  his 
representative  will  respond  to  such 
appeals  within  thirty  working  days  after 
the  appeal  letter  is  received  in  the 
Review  Board's  offices,  unless,  for  good 
cause  shown,  the  Executive  Director 
extends  such  thirty  d«y  period.  The 
appeal  determination]  wUl  explain  the 
basis  for  continuing  tt>  deny  access  to 
any  requested  records  and  will  notify 
the  requester  of  his  oii  her  right  to 
judicial  review  of  thejExecutive 
Director's  determination. 

§1415.35    Requests  fo^  amendment  of 
records. 

(a)  Amendment  requests.  Any  person 
is  entitled  to  request  amendment  of  a 
record  pertaining  to  1^  or  her.  This 
request  must  be  madd  in  writing  and 
should  be  addressed  tto  the  Privacy  Act 
Officer,  Assassination  Records  Review 
Board.  600  E  Street.  NW.,  2nd  Floor, 
Washington,  DC  20531).  The  letter 
should  clearly  identic  the  amendments 
desired.  An  edited  copy  will  usually  be 
acceptable  for  this  pu  rpose. 

(b)  Initial  response.  The  Privacy  Act 
Officer  will  acknowleldge  the  request  for 
amendment  within  teti  working  days  of 
receipt  of  the  request.!  The  Privacy  Act 
Officer  will  provide  a^  letter  to  the 
requester  within  thirty  working  days 
stating  whether  or  not  the  request  for 
amendment  has  been  eranted  or  denied. 


The  Privacy  Act  Officer  will  amend 
information  that  is  not  acciuate, 
relevant,  timely,  or  complete,  unless  the 
record  is  excluded  or  exempt.  If  the 
Privacy  Act  Officer  decides  to  deny  any 
portion  of  the  amendment  request,  the 
reasons  for  the  denial  will  be  provided 
to  the  requester.  In  addition,  the  Privacy 
Act  Officer  will  inform  the  requester  of 
his  or  her  right  to  appeal  the  ftivacy  Act 
Officer's  determination  to  the  Executive 
Director. 

S 1 41 5.40    Appeals  from  amendment  of 
denials. 

(a)  When  amendment  of  records  has 
been  denied  by  the  Privacy  Act  Officer, 
the  requester  may  file  an  appeal  in 
writing.  This  appeal  should  be  directed 
to  the  Executive  Director,  Assassination 
Records  Review  Board,  600  E  Street, 
NW..  2nd  Floor.  Washington.  DC  20530. 
The  appeal  letter  must  specify  the 
record  subject  to  the  appeal,  and  state 
why  the  denial  of  amendment  by  the 
Privacy  Act  Officer  is  erroneous.  The 
Executive  Director  or  his  representative 
will  respond  to  such  appeals  within 
thirty  working  days  (subject  to 
extension  by  the  Executive  Director  for 
good  cause)  after  the  appeal  letter  has 
been  received  in  the  Review  Board's 
offices. 

(b)  The  appeal  determination,  if 
adverse  to  die  requester  in  any  respect, 
will: 

(1)  Explain  the  basis  for  denying 
amendment  of  the  specified  records; 

(2)  Inform  the  requester  that  he  or  she 
may  file  a  concise  statement  setting 
forth  reasons  for  disagreeing  with  the 
Executive  Director's  determination;  and 

(3)  Inform  the  requester  of  his  or  her 
right  to  pursue  a  judicial  remedy  under 
5  U.S.C.  552a(g)(l)(A). 

§  1 41 5.45    Disclosure  of  records  to  third 
parties. 

Records  subject  to  the  Privacy  Act 
that  are  requested  by  a  person  other 
than  the  individual  to  whom  they 
pertain  will  not  be  made  available 
except  in  the  following  circumstances: 

(a)  Release  is  required  under  the 
Freedom  of  Information  Act  in 
accordance  with  the  Review  Board's 
FOLA  regulations,  36  CFR  part  1410; 

(b)  Pursuant  to  a  written  request  by. 
or  with  the  prior  written  consent  of,  the 
individual  to  whom  the  record  pertains; 
or 

(c)  Release  is  authorized  by  5  U.S.C. 
552a(b)(l)  or  (3)- through  (11). 

§1415.50    Fees. 

A  fee  will  not  be  charged  for  search 
or  review  of  requested  records,  or  for 
amendment  of  records.  When  a  request 
is  made  for  copies  of  records,  a  copying 


fee  will  be  charged  at  the  same  rate 
estabUshed  for  FOIA  requests.  See  36 
CFR  1410.35.  However,  the  first  100 
pages  will  be  free  of  charge. 

§1415^    Exemptions. 

(a)  The  systems  of  records  entitled 
"Personal  Security  Files"  and  "Subject 
File"  contain  some  information 
specifically  authorized  under  criteria 
estabUshed  by  an  Executive  Order  tc  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  poUcy  and  which  is 
properly  classified  pursuant  to  such 
Executive  Order.  Therefore,  to  the 
extent  that  Information  in  these  systems 
falls  within  the  coverage  of  exemption 
(k)(l)  of  the. Privacy  Act,  5  U.S.C. 
552a(k)(l),  these  systems  of  records  are 
eUgible  for  exemption  from  the 
requirements  of  the  following 
subsections  of  the  Privacy  Act: 
subsections  (c)(3).  (d).  (e)(1),  (e)(4)(G), 
(H)  and  (I)  and  (f).  Disclosiu*  of 
information  properly  classified  pursuant 
to  an  Executive  Order  would  jeopardize 
the  national  defense  or  foreign  poUcy  of 
the  United  States. 

(b)  The  systems  of  records  entitled 
"Agency  Contacts,"  "Investigations," 
"Public  Contacts,"  and  "Subject  File" 
consist,  in  part,  of  Investigatory  material 
compiled  by  the  Review  Board  for  law 
enforcement  purposes  other  than 
material  within  the  scope  of  subsection 
(j)(2)  of  5  U.S.C.  552a.  Provided 
however,  that  if  any  individual  is 
denied  any  right,  privilege  or  benefit 
that  he  would  otherwise  be  entiUed  by 
Federal  law.  or  for  which  he  would 
otherwise  be  eUgible.  as  a  result  of  the 
maintenance  of  such  material,  such 
material  shall  be  provided  to  such 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
Information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  imder  an 
Implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 
Therefore,  to  the  extent  that  Information 
in  these  systems  falls  within  the 
coverage  of  exemption  (k)(2)  of  the 
Privacy  Act,  5  U.S.C.  552a(k)(2).  tiiese 
systems  of  records  are  eligible  for 
exemption  from  the  requirements  of  the 
following  subsections  of  the  Privacy 
Act,  for  the  reasons  stated  below. 

(1)  From  subsection  (c)(3)  because 
release  of  the  agency's  accounting  of 
certain  disclosures  to  an  individual  who 
is  the  subject  of  an  investigation  could 
reveal  the  nature  and  scope  of  the 
investigation  and  could  result  in  the 
altering  or  destruction  of  evidence, 
improper  influencing  of  witnesses,  and 
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other  evasive  actions  that  could  impede 
or  compromise  the  Investigation. 

(2)  From  subsection  (d)  because 
release  of  investigative  records  to  an 
individual  who  is  the  subject  of  an 
investigation  could  interfere  with 
pending  or  prospective  law  enforcement 
proceedings,  constitute  an  unwarranted 
invasion  of  the  personal  privacy  of  third 
parties,  reveal  the  Identity  of 
confidential  sources,  or  reveal  sensitive 
investigative  techniques  and 
procedures. 

(3)  From  subsections  (d)(2),  (3),  and 
(4)  because  amendment  or  correction  of 
Investigative  records  could  interfere 
with  pending  or  prospective  law 
enforcement  proceedings,  or  could 
impose  an  impossible  administrative 
and  investigative  burden  by  requiring 
the  Review  Board  continuously  to 
retrograde  its  investigations  attempting 
to  resolve  questions  of  accuracy, 
relevance,  timeliness,  and 
completeness. 

(4)  From  subsection  (e)(1),  because  it 
is  often  Impossible  to  determine 
relevance  or  necessity  of  information  in 
the  early  stages  of  an  investigation.  The 
value  of  such  information  is  a  question 
of  judgment  and  timing;  what  appears 
relevant  and  necessary  when  collected 
may  ultimately  be  evaluated  and  viewed 
as  irrelevant  and  urmecessary  to  an 
Investigation. 

(5)  From  subsection  (e)(4)(G)  and  (H), 
because  the  Review  Board  is  claiming 
an  exemption  for  subsections  (d) 
(Access  to  Records)  and  (f)  (Agency 
Rules)  of  the  Act,  these  subsections  are 
inapplicable  to  the  extent  that  these 
systems  of  records  are  exempted  from 
subsections  (d)  and  (f). 

(6)  From  subsection  (f)  because 
procedures  for  notice  to  an  individual 
pursuant  to  subsection  (f)(1)  as  to  the 
existence  of  records  pertaining  to  the 
person  dealing  with  an  actual  or 
potential  investigation  must  be 
exempted  because  such  notice  to  an 
individual  would  be  detrimental  to  the 
successful  conduct  of  a  pending  or 
fut\u«  investigation.  In  addition,  mere 
notice  of  an  investigation  could  inform 
the  subject  or  others  that  their  activities 
either  are,  or  may  become,  the  subject  of 
an  investigation  and  might  enable  the 
subjects  to  avoid  detection  or  to  destroy 
assassination  records.  Since  the  Review 
Board  is  claiming  an  exemption  for 
subsection  (d)  of  the  Act  (Access  to 
Records)  the  rules  require  pursuant  to 
subsection  (f)(2)  through  (5)  are 
inapplicable  to  these  systems  of  records 
to  the  extent  that  these  systems  of 
records  are  exempted  from  subsection 

(d). 

(c)  The  systems  of  records  entiUed 
"Employment  Applications"  and 


"Personal  Security  Files"  consist  in  part 
of  investigatory  material  compiled  by 
the  Review  Board  for  the  purpose  of 
determining  suitabiUty,  eligibility,  or 
quahfications  for  Federal  civilian 
employment  or  Federal  contracts,  the 
release  of  which  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 
Therefore,  to  the  extent  that  Information 
in  these  systems  falls  within  the 
coverage  of  Exemption  (k)(5)  of  the 
Privacy  Act,  5  U.S.C.  552a(k)(5),  these 
systems  of  records  are  eligible  for 
exemption  frtjm  the  requirements  of 
subsection  (d)(1),  because  release  would 
reveal  the  identity  of  a  source  who 
furnished  Information  to  the 
Government  under  an  express  promise 
of  confidentiality.  Revealing  the  identity 
of  a  confidential  source  could  impede 
future  cooperation  by  sources,  and 
could  result  in  harassment  or  harm  to 
such  sources. 

Dated:  December  8, 1995. 
David  G.  Mannrell, 

Executive  Director,  Assassination  Records 

Review  Board. 

[PR  Doc.  95-30384  Filed  12-13-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  10 

[Doclcet  No.  951 1277-6277-01] 

RIN  0651-AA65 

Cross-Appeals  in  Patent  and 
TrademarIc  Office  Disciplinary 
Proceedings 

AGENCY:  Patent  and  Trademark  Office, 

Conunerce. 

action:  Final  rule.      

summary:  The  Patent  and  Trademark 
Office  (PTO)  is  amending  a  rule  of 
practice  in  disciplinary  cases  to  provide 
a  time  period  for  fiUng  a  cross-appeal  to 
the  Commissioner  of  Patents  and 
Trademarks  after  the  initial  decision  of 
the  Administrative  Law  Judge  (ALJ). 
This  amendment  will  simplify  the 
appeals  practice  in  disciplinary  cases  by 
eliminating  the  need  to  file  contingent 
appeals. 

EFFECTIVE  DATE:  January  16, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Bovard,  703-308-5316. 
SUPPLEMENTARY  INFORMATION:  The  PPO 
issued  a  second  notice  of  proposed 
rulemaking  to  amend  a  rule  of  practice 


in  practitioner  discipUnary  proceedings. 
60  FR  4395,  Jan.  23, 1995.  Under  the 
existing  practice,  after  the  ALJ's  initial 
decision,  a  party  (either  the  respondent 
or  the  Director  of  the  Office  of 
Enrollment  and  Discipline)  might  be 
obliged  to  file  a  contingent  appeal  to 
protect  cross-appealable  issues  in  the 
event  the  opposing  party  filed  an 
appeal.  The  amended  rule  provides  a 
time  period  for  the  party  to  file  a  cross- 
appeal  after  the  opposing  party  has 
appealed  to  the  Commissioner  from  the 
ALJ's  initial  decision. 

No  comment  to  the  second  notice  of 
proposed  rulemaking  was  received.  The 
proposed  rule  is  adopted. 

Other  Considerations 

This  rule  change  conforms  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
Executive  Orders  12612  and  12866,  and 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
rule  change  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (Regulatory  Flexibility  Act,  5 
U.S.C.  605(b)).  The  principal  impact  of 
the  rule  change  is  te  provide  a  time 
period  to  file  a  cross-appeal  in  a  PTO 
disciplinary  proceeding.  See  the  first 
notice  of  proposed  rulemaking.  58  FR  at 
38996. 

The  PTO  has  determined  that  the  rule 
change  has  no  Federahsm  implications 
affecting  the  relationship  between  the 
National  Government  and  the  States  as 
ouUined  in  Executive  Order  12612.  The 
rule  change  is  not  significant  for  the 
piuposes  of  Executive  Order  12866. 

The  rule  change  will  not  impose  a 
burden  under  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq., 
since  no  recordkeeping  or  reporting 
requirements  within  the  coverage  of  the 
Act  are  placed  upon  the  public. 

List  of  Subjects  in  37  CFR  Part  10 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Lawyers.  Reporting  and  recordkeeping 
requirements. 

Pursuant  to  the  authority  contained  in 
35  U.S.C.  6,  the  PTO  amends  37  CFR 
part  10  as  follows: 

PART  10-REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

1.  The  authority  citation  for  37  CFR 
part  10  continues  to  read  as  follows: 
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Anthvitr  5  U.S.C  500;  15  U.S.C  1123;  35 
U.S.C  6.  31.  32.  41. 

2.  Section  10.155  i$  amended  by 
revising  paragraph  (aO  to  read  as  follows: 

fiai56   AppMl  to  th*  CommlsaioMr. 

(a)  Within  thirty  (30)  days  from  the 
date  of  the  initial  decision  of  the 
administrative  law  jtidge  under 
§  10.154,  either  paiiy.  may  appeal  to  the 
Commissioner.  If  an  appeal  is  taken,  the 
time  for  filing  a  cros^-appeal  expires  14 
days  after  the  date  of|  service  of  the 
appeal  pursuant  to  §  10.142  or  30  days 
after  the  date  of  initial  decision  of  the 
administrative  law  jildge,  whichever  is 
later.  An  appeal  or  cross-appeal  by  the 
respondent  will  be  filed  and  served  with 
the  Director  in  dupli^te  and  will 
include  exceptions  to  the  decisions  of 
the  administrative  latv  judge  and 
supporting  reasons  fqr  those  exceptions. 
If  the  Director  files  the  appeal  or  cross- 
appeal,  the  Director  shall  serve  on  the 
other  party  a  copy  of  the  appeal  or 
cross-appeaL  The  otl^  par^  to  an 
appeal  or  croM-appe|l  may  file  a  reply 
brief.  A  respondent's  reply  brief  shall  be 
filed  and  served  in  duplicate  with  the 
Director.  The  time  for  filing  any  reply 
brief  expires  thirty  (3D)  days  after  the 
date  of  service  pursuit  to  §  10.142  of 
an  appeal,  cross-app^  or  copy  thereof. 
If  the  Director  files  a  reply  brief,  the 
Director  shall  serve  en  the  other  party 
a  copy  of  the  reply  bnef.  Upon  the  filing 
of  an  appeal,  cross-appeal,  if  any,  and 
reply  briefs,  if  any,  the  Director  shall 
transmit  the  entire  record  to  the 
Conuniasioner.  I 

•        •        •        •      I  * 

Dated:  December  7,  lft95. 
Brace  A.  Lahaiaii, 

Assistant  Secretary  ofCi>nunerce  and 
Commissioner  of  Patents  and  Trademarks. 
(FR  Doc.  95-30340  File^  12-13-95;  8:45  am] 
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EHVIRONMENTAL  PROTECTION 
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40CFRPart52 
[CA141-1-7247:  FRL-4326-7] 

Approval  and  Promulgation  of  State 
hnptomentation  Plans;  California- 
Ozone 

agency:  Environmental  Protection 
Agency  (EPA).  I 

ACTKM:  Final  rule. 

( 

SUMMARY:  EPA  is  apfiroving  certain 
provisions  in  the  stalje  implementation 
plan  (SIP)  revision  submitted  by  the 
State  of  California.  The  California  Air 
(Resources  Board  (CARB)  adopted  these 


provisions  on  November  15, 1994,  as 
part  of  "The  1994  CaUfcnnia  State 
Implementation  Plan  for  Ozone."  The 
portions  of  the  SIP  approved  today  are 
commitments  by  the  CARB  to  adopt 
regulations  for  various  mobile  source 
and  consumer  product  categories  by 
particular  dates  to  achieve  specific 
emission  reductions  of  volatile  organic 
compounds  (VCX2)  and  oxides  of 
nitrogen  (NOx)  in  order  to  attain  the 
national  ambient  air  quality  standards 
(NAAQS)  for  ozone. 

The  e%ct  of  EPA's  approval  of  these 
commitments  is  to  Incorporate  the 
commitments  into  the  federally 
approved  SIP.  EPA  is  approving  the 
commitments  under  provisions  of  the 
Clean  Air  Act  (CAA  or  "the  Act") 
regarding  EPA  actions  on  SIP  submittals 
and  general  rulemaking  authority 
because  these  revisions  strengthen  the 
SIP. 

EFFECTIVE  DATE:  This  approval  is 
efiiective  on  January  16. 1996. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  available  for  review  at 
the  following  location:  Office  of  Federal 
Planning  (A-1-2),  Air  and  Toxics 
Division,  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 
Interested  persons  may  make  an 
appmntment  with  Ms.  Virginia  Petersen 
at  (415)  744-1265,  to  inspect  the  docket 
at  EPA's  San  Francisco  office  on 
weekdays  between  9  a.m.  and  4  p.m. 
A  copy  of  the  SIP  submittal  is  also 
available  for  inspection  at  the  address 
listed  below:  California  Air  Resources 
Board,  2020  L  Street,  Sacramento. 
CaUfomla. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Barrow  (415)  744-2434,  at  the  Office  of 
Federal  Planning  (A-1-2),  Air  and 
Toxics  Division,  U.S.  EPA,  Region  DC, 
75  Hawthorne  Street,  San  Francisco. 
Cahfomia.  94105-3901. 
SUPPLEMENTARY  INFORMATION:  On  August 
21,  1995  (60  FR  43421).  EPA  proposed 
to  approve  certain  State  commitments 
included  in  Volume  II  of  the  Cahfomia 
Ozone  SIP,  "The  Air  Resources  Board's 
Mobile  Source  and  Consumer  Products 
Elements."  These  commitments  were 
originally  submitted  on  November  15, 
1994,  were  subsequently  updated, 
corrected,  and  resubmitted  on  December 
29, 1994,  and  were  found  to  be  complete 
on  January  30, 1995  and  April  18, 1995, 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
Appendix  V.' 


■  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FK  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26. 1991  (36  FR  42216). 


EPA  is  today  finalizing  approval  of 
the  State's  commitments  Usted  below,  in 
advance  of  CARB  adoption  of 
regulations.  EPA  is  finalizing  SIP 
approval  of  these  enforceable  CARB 
commitments  under  section  110(k)(3) 
and  301(a)  for  their  strengthening  effect. 
The  CARB  commitments  approved 
today  are  as  follows: 

^4easu^e  M3,  Accelerated  Ultra-Low 
Emission  Vehicle  (ULEV)  requirement 
for  Mediiun-Duty  Vehicles  (MDVs), 
adoption  1997,  implementation  1996- 
2002,  South  Coast  reductions  in  2010 — 
32  tons  per  day  (tpd)  NOx.  4  tpd 
reactive  organic  gases  (ROG).  These 
reductions  will  be  achieved  by  an 
increase  in  MDV  ULEVs,  as  currently 
defined  by  CARB,  from  10  percent  of 
sales  of  new  MDVs  in  1998  model  year 
to  100  percent  in  2002  and  later  model 
years. 

Measure  MS,  Heavy-Duty  Vehicles 
(HDVs) — NOx  regulations,  adoption 
1997,  implementation  2002,  South  Coast 
reductions  in  2010-56  tpd  NOx,  4  tpd 
ROG.  These  reductions  wiU  be  achieved 
by  CARB  adoption  of  a  2.0  gram  per 
brake  horsepower-hour  NObc  exhaust 
emission  standard  for  new  heavy-duty 
truck  engines  sold  in  California 
beginning  in  2002,  or  by 
implementation  of  alternative  measures 
which  achieve  equivalent  or  greater 
reducti(nis.  Alternatives  imder 
consideration  include  expanded 
introduction  of  altemative-fiieled  and 
low-emission  diesel  engines  through 
demand-side  programs  and  incentives, 
retrofit  of  aerodynamic  devices,  reduced 
idling,  and  speed  reduction. 

Measure  M8,  Heavy-Duty  Gasoline 
Vehicles  (HDGVs) — lower  emission 
standards,  adoption  1997, 
implementation  1998-2002,  South  Coast 
reductions  in  2010 — 3  tpd  NOx.  These 
reductions  will  be  achieved  by 
appUcation  of  3-way  catalyst  technology 
in  HDGVs  will  obtain  50  percent 
reductions  of  NOx  and  ROG  emissions 
frtim  these  engines. 

Measure  Mil,  Industrial  Equipment, 
Gas  &  LPG — three-way  catalyst 
technology,  adoption  1997, 
implementation  2000-2004,  South  Coast 
reductions  in  2010—14  tpd  NOx,  29  tpd 
ROG.  Emission  standards  for  new 
engines  greater  than  25  hp  and  less  than 
175  hp  will  be  phased  in  beginning  in 
2000,  based  on  the  use  of  closed-loop  3- 
way  catalyst  systems,  which  are 
expected  to  reduce  ROG  by  75  percent 
and  NOx  by  at  least  50  percent. 

Measure  CP-2,  Mid-Term  Consumer 
Products  ("Phase  II"),  adoption  July 
1997,  reductions  in  2005 — 25  percent 
reduction  beyond  currently  adopted 
CARB  regulations.  South  Coast 
reductions  in  2010—34  tpd  ROG. 


Two  pubUc  comments  were  received 
on  the  proposed  approval.  Texaco 
Refining  and  Marketing  recommended 
that  EPA  recognize  and  consider  the 
flexibiUty  that  CARB  intended  for 
Measure  M3,  citing  the  following 
language  from  the  SIP  submittal: 

[tlhe  heaviest  medium-duty  vehicles  may 
have  problems  meeting  the  ULEV  standard. 
However  it  may  be  possible  to  compensate 
for  this  sittiation  tlirough  flexible  standards 
which  allow  credits  to  be  generated  by  the 
mora  populous  lighter  medium-duty 
vehicles.  In  addition,  other  mixes  of  vehicles 
and  technologies  could  provide  equivalent 
emission  reductions. 

EPA  fully  supports  CARB's  statement  of 
its  flexibiUty  in  developing  and 
implementing  this  measiue. 

The  Chemical  Specialties 
Manufacturers  Association  (CSMA) 
commented  on  Measure  CP-2.  CSMA 
noted  that  EPA  incorrectly  identified 
the  measure  as  "phase  m."  In  the 
current  CARB  nomenclatiue,  CP-2  is 
"phase  n"  of  the  State's  consumer 
product  element.  EPA  has  revised  the 
measure  identification  accordingly. 
CSMA  also  commented  that  CARB  did 
not  cite  its  full  legislative  authority  to 
adopt  the  measure.  EPA  t)elieves  that 
CARB  has  sufficient  authority  to  adopt 
and  implement  regulations  to  achieve 
the  SIP'S  reduction  targets.  Finally, 
CSMA  stated  that  CARB's  proposed  25 
percent  reduction  target  for  the  measure 
is  not  supported  by  CARB's  data,  and 
CSMA  further  noted  that  EPA,  CARB, 
and  industry  have  met  recently  to 
discuss  refinements  to  the 
categorization  of  consiuner  products. 
EPA  continues  to  believe  that  the  State's 
commitment  to  adopt  the  CP-2  measiue, 
including  its  reduction  target,  should  be 
approved. 

As  discussed  in  the  proposed 
approval,  EPA  is  firmly  committed  to 
assisting  CARB  in  its  efforts  to  develop 
and  adopt  the  associated  State 
regulations,  which  are  essential  if  the 
State  is  to  meet  the  pubUc  health  goals 
of  the  Act.  EPA  shares  the  State's 
dedication,  reflected  in  these 
commitments,  to  achieve  real  and 
sustainable  progress  toward  clean  air  at 
the  least  cost.  EPA  intends  to  work 
closely  with  CARB  to  speed  hill  SIP 
approval  of  the  regulations  eventually 
adopted  by  the  State. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowrlng  or 
estabUshlng  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 


Regulatory  Process 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  Impact  of  any  proposed  or 
final  rule  on  smaU  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
business,  small  not-for-profit  enterprises 
and  government  entities  with 
jurisdiction  over  populations  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the 
Clean  Air  Act,  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impact  on  any  smaU 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal/state  relationship 
imder  the  Act,  preparation  of  a 
regulatory  flexibiUty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.E.PJi.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder-the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act") 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  these  SIP 
revisions,  the  State  and  any  affected 
local  or  tribal  governments  have  elected 
to  adopt  the  program  provided  for  under 
sections  110  and  182  of  the  CAA.  These 
rules  may  bind  State,  local,  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 


that  the  rules  being  approved  today  wiU 
impose  any  mandate  upon  the  State, 
local,  or  tribal  governments  either  as  the 
owner  or  operator  of  a  source  or  as  a 
regulator,  or  would  impose  any  mandate 
upon  the  private  sector,  EPA's  action 
wiU  impose  no  new  requirements;  such 
sources  are  already  subject  to  these 
requirements  imder  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  action  does  not  include  a  mandate 
that  may  result  in  estimated  costs  of 
$100  milUon  or  more  to  State,  local,  or 
tribal  governments  in  the  aggregate  or  to 
the  private  sector. 

List  of  Sobiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
poUution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Oxides  of  nitrogen.  Ozone,  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Dated:  October  22, 1995. 
Felicia  Marcus,  * 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(204)(i)(A)(5)  to 
read  as  foUows: 

§52.220    Identiflcation  of  plan. 

«        •        •        •        * 

(c)*  *  • 
(204)*   *   * 

(i)*  •  • 

(A)*  *   * 

(5)  Mid-Term  Measures,  Accelerated 
Ultra-Low  Emission  Vehicle  (ULEV) 
requirement  for  Medium-Duty  Vehicles 
(Measure  M3),  Heavy-Duty  Vehicles 
NOx  regulations  (Measure  M5),  Heavy- 
Duty  Gasoline  Vehicles  lower  emission 
standards  (Measure  M8),  Industrial 
Equipment,  Gas  &  LPG— 3-way  catalyst 
technology  (Measure  Mil),  Mid-Term 
Consumer  Products  (Measure  CP-2),  as 
contained  in  The  California  State 
Implementation  Plan  for  Ozone,  Volume 
IL  The  Air  Resources  Board's  Mobile 
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Source  and  Consumer  Products 
Elem^its.  adopted  6n  Nov.  15, 1994. 

(FR  Doc.  95-30511  FilU  12-13-95;  8:45  am) 
BILUNO  COOg  eSM  50  P 

I 
I 

'■  ■  ■  —         ♦       ■  ■  ■  ■  ■-  ■ 

DEPARTMENT  OF  ^OMMERCE 

National  Oceanic  and  Atmospheric 
Administration       : 

50CFRPart675      < 

[Docket  No.  960206e4MO40-01;  1.0. 
12089SB] 

Qroundfish  of  the  olering  Sea  and 
Aleutian  Islands  Aria;  Pacific  Cod  by 
Vessels  Using  HooK-and-Une  Gear  in 
the  Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Adminjistration  (NOAA), 
Commerce. 

ACTION:  Closure. 


summary:  NMFS  is  i|rohibiting  directed 
fishing  for  Pacific  cod  by  vessels  using 


hook-and-line  gear  in  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  because 
the  1995  prohibited  species  bycatch 
mortahty  allowance  of  Pacific  hahbut 
specified  for  the  Pacific  cod  hook-and- 
line  fishery  in  the  BSAI  has  been 
reached. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  December  11, 1995,  until 
12  midnight,  A.l.t,  December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groimdfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  1995  Pacific  halibut  bycatch 
mortality  allowance  for  the  hook-and- 
line  Pacific  cod  fishery,  which  is 


defined  at  §675.21(b){2)(ii)(A),  is  725 
metric  tons  (60  FR  8479,  February  14. 
1995). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  675.21(d),  that  the  Pacific  halibut 
bycatch  mortality  allowance  for  the 
Pacific  cod  hook-and-line  fishery  in  the 
BSAI  has  been  reached.  Therefore, 
NMFS  is  prohibiting  directed  fishing  for 
Pacific  cod  by  vessels  using  hook-and- 
line  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
for  appUcable  gear  types  may  be  foimd 
in  the  regulations  at  §  675.20(h). 

Qassification 

This  action  is  taken  under  §  675.20 
and  is  exempt  review  under  E.0. 12866. 

Authraity:  16  U.S.C  1801  etseq. 
Dated:  December  8, 1995. 
Ridiard  W.  Surdl, 

Acting  Director.  Ofpce  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  95-30468  Filed  12-11-95;  12:34 
pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  1.61, 141, 143 
[Docket  No.  25910;  Notice  No.  95-11] 
RIN2120-AE71 

Pilot,  Flight  Instructor,  Ground 
Instructor,  and  Pilot  School 
Certification  Rules 

agency:  Federal  Aviation 
Administration  (FAA). 
action:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

summary:  This  action  extends  the 
comment  period  on  Notice  No.  95-11: 
Pilot,  FUght  Instructor,  Ground 
Instructor,  and  Pilot  School  Certification 
Rules.  The  comment  period  is  extended 
fi-om  December  11, 1995,  to  February  12, 
1996.  This  action  is  in  response  to  a 
request  fi-om  the  Helicopter  Association 
International  to  allow  all  affected  parties 
additional  time  to  comment.  The 
extension  of  the  comment  period  is 
justified  because  of  the  imusually  large 
size  of  the  proposal  and  the  nimierous 
technical  issues  raised. 
DATES:  The  comment  period  for  Notice 
No.  95-11  is  extended  until  February 
12, 1996. 

ADDRESSES:  Comments  shoiUd  be 
mailed  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel  (Attention:  Rules  Docket,  AGC- 
200),  Docket  No.  25910,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments  on 
this  notice  may  be  examined  in  room 
91 5G  on  weekdays,  except  on  Federal 
hoUdays,  between  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Lynch,  Certification  Branch,  AFS- 
840,  General  Aviation  and  Commercial 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  Telephone: 
(202) 267-3844. 


SUPPLEMENTARY  INFORMATION:  On  August 
11,  1995,  the  Federal  Aviation 
Administration  (FAA)  issued  Notice  No. 
95-11:  Pilot,  FUght  Instructor,  Groimd 
Instructor,  and  Pilot  School  Certification 
Rules  [60  FR  41160].  Comments  to 
Notice  No.  95-1 1  were  to  be  received  on 
or  before  December  11, 1995. 

By  letter  dated  November  9, 1995,  the 
Helicopter  Association  International 
(HAD  requested  that  the  FAA  extend  the 
comment  period  for  Notice  No.  95-11  to 
March  31, 1996.  HAI  noted  that  the 
proposal  contains  a  myriad  of  far- 
reaching  changes,  and  that  the  sheer 
bulk  and  detail  of  those  changes  warrant 
more  than  120  days  to  prepare  well- 
reasoned  comments. 

Due  to  the  unusually  large  size  of  the 
proposal  and  the  numerous  technical 
issues  raised  in  the  proposal,  general 
aviation  groups  were  not  able  to 
disseminate  information  to  their 
members  in  a  timely  manner.  Therefore, 
the  FAA  has  determined  that  a  2-month 
extension  of  the  comment  period  is  in 
the  public  interest. 

In  order  to  give  HAI  members  and 
other  interested  parties  sufficient  time 
to  comment,  the  FAA  has  determined 
that  it  is  in  the  pubUc  interest  to  extend 
the  comment  period.  However,  other 
commenters  have  urged  the  FAA  to 
finalize  certain  areas  of  the  proposal  as 
soon  as  possible.  In  an  effort  to  provide 
interested  parties  sufficient  time  to 
comment,  while  at  the  same  time 
ensuring  the  final  rule  is  published  in 
a  punctual  manner,  the  FAA  will  extend 
the  comment  period  until  February  12, 
1996. 

Issued  in  Washington,  DC  on  December  8, 
1995. 

WiUiam  I.  White, 

Acting  Director,  Flight  Standards  Service. 
(PR  Doc.  95-30445  Filed  12-11-95;  12:34 
pml 
BILUNG  CODE  4910-1S-M 


14  CFR  Part  39 

[Docket  No.  95-SW-27-AD] 

Airworthiness  Directives;  Robinson 
Helicopter  Company  Model  R22 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Robinson 
Helicopter  Company  (Robinson)  Model 
R22  helicopters,  that  currently  requires 
installing  a  low-rotor  RPM  caution  light 
and  resetting  the  low-RPM  warning  unit 
to  activate  the  warning  horn  and  caution 
Ught  at  94%  to  96%  revolutions-per- 
minute  (RPM).  This  action  would 
require  installation  of  an  improved 
throttle  governor;  an  adjustment  to  the 
warning  horn  threshold  to  increase  the 
RPM  at  which  the  warning  horn  and 
caution  light  activate;  and,  revisions  to 
the  R22  Rotorcraft  Flight  Manual  that 
prohibit  flight  with  the  improved 
throttle  governor  inoperative,  except  in 
certain  situations.  This  proposal  is 
prompted  by  an  FAA  Technical  Panel 
review  of  Model  R22  accident  history 
data  which  revealed  that  main  rotor  (M/ 
R)  blade  stall  at  abnormally  low  M/R 
RPM  resulted  in  accidents.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  minimize  the  possibility  of 
pilot  mismanagement  of  the  M/R  RPM, 
which  could  result  in  imrecoverable  M/ 
R  blade  stall  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
Janaury  29.  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-SW-27-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Wang,  HeUcopter  Program 
Manager,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Blvd.,  Lakewood,  CaUfornia  90712- 
4137,  telephone  (310)  627-5303;  fax 
(310)627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
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above,  will  be  considered  before  taking 
action  on  the  proftosed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  ligfajt  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  anfl  energy  aspects  of 
the  proposed  rule.' All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons*  A  report 
summarizing  eachFAA-public  contact 
concerned  with  th^  substance  of  this 
proposal  will  be  fijed  in  the  Rules 
Docket. 

Commenters  willing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  respoiise  to  this  notice 
must  submit  a  self-iaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-SW;-27-AD."  The 
postcard  will  be  d#e  stamped  and 
returned  to  the  coitmenter. 

AvailabiUty  of  NPtMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submittiiig  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-SW-27-AD.  2601  Meacham  Blvd., 
Room  663.  Fort  Worth.  Texas  76137. 

Diaconion 

On  April  28. 1983,  the  FAA  issued 
AD  82-23-51,  Amendment  39-4645  (48 
FR  21894,  May  16, 1983).  to  require 
installing  a  low-rotor  BPM  caution  light 
and  resetting  the  lo(w-RPM  warning  unit 
to  activate  the  wanting  horn  and  caution 
Ught  at  94%  to  96%  RPM.  That  action 
was  prompted  by  several  accidents 
involving  M/R  blacles  striking  the 
heUcopter  tailboon)  in  flight.  Some 
tailboom  strikes  have  been  attributed  to 
M/R  blade  stall  at  ajanormally  low  RPM. 
The  requirements  ojf  that  AD  are 
intended  to  provid^early  detection  of 
low-rotor  RPM  to  minimize  the 
possibility  of  severe  M/R  blade  flapping, 
which  could  result  in  the  M/R  blades 
striking  the  tailboo^  and  subsequent 
loss  of  control  of  the  helicopter. 

Since  the  issuanoe  of  that  AD,  an  FAA 
Technical  Panel  review  of  Model  R22 
helicopter  accident;  history  data 
revealed  that  some  Occidents  resulted 
from  pilot  mismanagement  of  the  M/R 
RPM. 

One  of  the  Technical  Panel's 
recommendations  %^as  for  the 
manufacturer  to  cotfigiue  the  Model 
R22  vdth  an  improved  throttle  governor. 
Robinson  has  incorporated  the 
improved  throttle  governor  on  new 
production  helicopters,  and  has  made 
the  improved  throttfe  governor  available 


as  a  retrofit  kit  for  all  Model  R22 
heUcopters. 

The  FAA  agrees  with  the  Technical 
Panel's  recommendation  and  has 
determined  that  an  improved  throttle 
governor  should  be  used  to  maintain  M/ 
R  RPM,  thereby  decreasing  the 
possibility  of  M/R  blade  stall  resulting 
in  the  M/R  blades  striking  the  helicopter 
tailboom  in  flight.  The  improved 
throttle  governor  will  also  reduce  pilot 
woridoad,  allowing  the  pilot  to  focus 
more  attention  on  other  aspects  of  flying 
the  aircraft  and  avoiding  possible 
obstructions.  There  are  foiu  types  of 
governors  ciirrently  available  for 
installation  on  the  Model  R22 
helicopters.  Three  are  throttle/collective 
gcfvemor  models  that  will  automatically 
make  throttle  (RPM)  and  collective  stick 
position  (pitch)  corrections.  The  fourth 
governor,  whidi  is  the  improved  throttle 
governor,  makes  only  throttle  (RPM) 
corrections  and  significantly  improves 
the  ability  to  maintain  M/R  speed 
control.  Some  operators  find  throttle/ 
collective  governor  corrections  of 
collective  stick  position  to  be  distracting 
and  routinely  fly  with  the  throttle/ 
collective  governor  selected  off.  thus 
defeating  the  governor's  purpose  of 
tighter  rotor  RPM  control.  V^iile  other 
operators  find  these  throttle/collective 
governor  collective  stick  movements 
acceptable,  the  FAA  is  concerned  about 
the  different  operating  characteristics 
and  associated  safety  implications  of  a 
mixed  fleet  of  throttle/collective  and 
improved  throttle  governors, 
particularly  in  the  training  environment. 
The  differences  in  flight  operating 
characteristics  between  the  throttle/ 
collective  governor  and  the  improved 
throttle  governor  are  significant  and 
could  cause  confusion  and  an  imsafe 
condition  for  students  and  low-time 
pilots  when  changing  between  Model 
R22  helicopters.  The  FAA  therefore 
proposes  to  require  the  installation  and 
use  of  the  improved  throttle  governor  to 
enhance  the  ability  to  maintain  M/R 
speed  control  on  all  Model  R22 
helicopters,  to  eliminate  possibly 
distracting  collective  stick  position 
corrections  on  those  aircraft  currently 
equipped  with  the  throttle/collective 
governor,  and  to  maintain  consistent 
flight  operating  characteristics  of  the 
Model  R22  fleet. 

A  second  recommendation  made  by 
the  Technical  Panel  was  to  increase  the 
RPM  at  which  the  warning  horn  and 
caution  light  activate,  thereby  allowing 
additional  time  for  the  initiation  of 
corrective  action  between  the  activation 
of  the  warning  horn  and  caution  light 
and  the  onset  of  M/R  blade  stall.  The 
installation  of  the  improved  throttle 
governor  will  allow  for  this  increase  in 


the  warning  threshold,  without 
imnecessary  nuisance  activations,  due 
to  the  governor's  ability  to  maintain 
tighter  control  of  the  M/R  RPM. 

Based  on  these  recommendations, 
Robinson  issued  Robinson  Helicopter 
Company  R22  Service  Bulletin  SB-80A, 
Revised  June  8, 1995.  which  describes 
procedures  for  installation  of  a  KI-67- 
2  Governor  Field  histallation  Kit  on 
certain  serial-numbered  Model  R22 
helicopters,  and  procedures  for 
increasing  the  RPM  threshold  at  which 
the  warning  horn  and  caution  light 
activate  to  avoid  inadvertent  low  M/R 
RPM.  This  condition,  if  not  corrected, 
could  result  in  unrecoverable  M/R  blade 
stall  and  a  subsequent  loss  of  control  of 
the  helicopter.  Since  the  issuance  of  this 
service  bulletin.  Robinson  has 
manufactiired  a  KI-67-3  Governor 
Upgrade  Kit  to  incorporate  the 
improved  throttle  governor  on 
helicopters  that  have  a  throttle/ 
collective  governor  currently  installed. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Robinson  Model  R22 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  require:  the 
installation  of  an  improved  throttle 
governor  on  certain  Model  R22 
helicopters  not  currently  equipped  with 
a  governor,  or  the  upgrade  to  the 
improved  throttle  governor  on  those 
Model  R22  helicopters  currently 
equipped  vdth  a  throttle/collective 
governor;  an  adjustment  to  the  warning 
horn  and  caution  light  threshold  bom 
95±  1%  RPM  to  between  96%  and  97% 
RPM  to  increase  the  RPM  at  which  the 
warning  activates;  and  revisions  to  the 
Robinson  Helicopter  Company  R22 
Rotorcraft  Flight  Manual  prohibiting 
flight  with  the  governor  selected  off, 
with  exceptions  for  system  malfunction 
and  emergency  procedures  training  with 
an  instructor  pilot. 

The  FAA  estimates  that  1,014 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  8  work  hours 
to  install  the  improved  throttle 
governor,  or  7  hoius  to  upgrade  the 
throttle/collective  governor,  and 
approximately  0.2  work  hours  to 
accomplish  the  adjustment  of  the  Ught/ 
warning  horn  RPM.  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $2,150  per  helicopter  to 
install  the  improved  throttle  governor, 
or  approximately  $500  for  upgrading  the 
throttle/collective  governor  per 
helicopter.  Based  on  these  figiues.  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$2,678,988.  This  cost  estimate  assumes 
that  no  hehcopters  are  currently 
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equipped  with  a  governor  and  all  will 
need  ihe  improved  throttle  governor 
installed.  • 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  vnll  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-4645  (48  FR 
21894,  May  16, 1983),  and  by  adding  a 
new  airworthiness  directive  (AD)  to 

.  read  as  follows: 

Robinson  Helicopter  Company:  Docket  No. 

95-SW-27-AD.  Supersedes  AD  82-23- 

51,  Amendment  39-4645. 
Applicability:  Model  R22  helicopters, 
serial  numbers  (S/N)  0002  to  2537, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  tio  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  sbould  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD,  unless 
accomplished  previously. 

To  minimize  the  possibility  of  pilot 
mismanagement  of  the  main  rotor  (M/R) 
revolutions-per-minute  (RPM),  which  could 
result  in  unrecoverable  M/R  blade  stall  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Adjust  the  A569-1  or  -5  low-RPM 
warning  unit  so  that  the  warning  horn  and 
caution  light  activate  when  the  M/R  RPM  is 
between  96%  and  97%  rotor  RPM  in 
accordance  with  the  procedures  contained  in 
the  Model  R22  maintenance  manual. 

(b)  For  Model  R22  helicopters  that  do  not 
have  a  governor  currently  installed,  install  a 
Robinson  Helicopter  Company  KI-67-2 
Governor  Field  Installation  Kit  in  accordance 
with  the  kit  instructions. 

(c)  For  Model  R22  helicopters  that  have  a 
throttle/collective  governor  currently 
installed,  upgrade  the  governor  with  a 
Robinson  Helicopter  Compwny  KI-67-3 
Governor  Upgrade  Kit  in  accordance  with  the 
kit  instructions. 

(d)  Up)on  accomplishment  of  paragraph  (b) 
or  (c)  of  this  AD,  insert  pages  2-2  and  2-7 
of  the  FAA-approved  Robinson  Helicopter 
Company  R22  Rotorcraft  Flight  Manual, 
revised  July  6, 1995,  into  each  Model  R22 
helicopter's  flight  manual,  and  make  pen- 
and-ink  changes  to  page  2-7  to  delete  the 
phrase  "If  equipped  with  RPM  governor," 
and  add  the  phrase  "with  an  instructor  pilot" 
so  that  the  affected  limitation  will  state 
"Flight  prohibited  with  governor  selected  off, 
with  exceptions  for  system  malfunction  and 
emergency  procedures  training  with  an 
instructor  pilot."  Also,  delete  the  phrase  "If 
not  equipped  with  RPM  governor,"  so  that 
the  affected  limitation  will  state  "Maximum 
power-on  RPM  required  during  takeoff, 
climb,  or  level  flight  below  500  feet  AGL  or 
above  5000  feet  density  altitude." 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
FAA  Principal  Maintenance  Inspectors,  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 


(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  December 
6, 1995. 

Daniel  P.  Salvano. 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  95-30422  Filed  12-13-95;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESEffTATIVE 

15  CFR  Part  2013 

Weekly  Allocation  of  NAFTA  Tariff- 
Rate  Quotas  for  Fresh  Tomatoes 

AGENCY:  Office  of  the  Untied  States 

Trade  Representative. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  is 
considering  a  proposal  to  allocate  on  a 
weekly  basis  the  seasonal  tariff-rate 
quotas  for  besh  tomatoes  which  were 
established  under  the  North  American 
Free  Trade  Agreement.  Public  comment 
is  invited. 

DATES:  Written  comments  must  be 
received  on  or  before  March  13,  1996. 
ADDRESSES:  Comments  should  be 
mailed  to  Leonard  W.  Condon,  Deputy 
Assistant  United  States  Trade 
Representative  for  Agricultural  Affairs. 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street  NW., 
Washington,  DC  20508.  Envelopes 
should  be  marked:  "Tomato  ANPR". 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  W.  Condon  (202)  395-9564. 
SUPPLEMENTARY  INFORMATION:  Article 
302(4)  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  provides 
that  each  NAFTA  party  "  *  •   •  may 
adopt  or  maintain  import  measures  to 
allocate  in-quota  imports  made  pursuant 
to  a  tariff  rate  quota  set  out  in  Annex 
302.2,  provided  that  such  measures  do 
not  have  trade  restrictive  effects  on 
imports  additional  to  those  caused  by 
the  imposition  of  the  tariff  rate  quota." 
Section  321(c)  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (19  U.S.C.  3391(c))  provides  that  in 
"implementing  the  tariff  rate  quotas  set 
out  in  the  United  States  Schedule  to 
Aimex  302.2  of  the  Agreement,  the 
President  shall  take  such  action  as  may 
be  necessary  to  ensure  that  imports  of 
agricultiu'al  goods  do  not  disrupt  the 
orderly  marketing  of  commodities  in  the 
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United  States."  The  President  has 
delegated  this  autliority  with  respect  to 
the  tomato  tariff-ra^e  quotas  (TRQ's)  to 
the  United  States  Ifrade  Representative 
fUSTR). 

Concern  has  beet  expressed  about  the 
impact  on  domestic  markets  of  surges  in 
imports  of  Mexica4  tomatoes. 
Allocation  of  the  existing  seasonal 
TRQ's  on  a  weekly  basis  is  an  option 
which  could  addie$s  that  concern. 
USTR  is  consideriilg  that  option  and 
seeking  public  comment. 

Mexico  typically  supplies  over  90 
percent  of  U.S.  fresh  tomato  imports. 
During  the  winter  itionths,  more  than  25 
percent  of  the  freshi  tomatoes  consmned 
in  the  United  States  are  grown  in 
Mexico. 

In  accordance  wi^  terms  of  the 
NAFTA,  this  propo^  would  affect  only 
tomatoes  imported  into  the  United 
States  from  Mexico,  during  the  periods 
March  1  through  July  14  through  the 
year  2002  and  November  15  through 
February  tmtil  Febijuary  2003.  Tomatoes 
entered  from  Mexiqo  eligible  for  the  in- 
quota  tariff  would  l)e  charged  the 
declining  NAFTA  mte.  All  other 
Mexican  tomatoes  ^ould  be  charged  the 
most  favored  natioi)  rate. 

Tariffs  on  tomatoes  imported  fit>m 
Mexico  during  the  period  July  15 
through  November  114  are  being  phased 
out  over  five  years,  hlo  TRQ's  apply 
from  July  15  throug^i  November  14. 
Entries  during  this  )>eriod  would  be 
unaffected. 

Allocation  Methodology:  One  method 
for  allocating  the  in>-quota  quantity  for 
each  of  the  tariff-rate  quotas  would  be 
to  distribute  the  specified  quantity 
evenly  on  a  weekly  basis  throughout 
each  TRQ  period.  Stnce  the  in-quota 
quantity  for  each  T^Q  increases  each 
year,  an  annual  re-calculation  of  the 
weekly  TRQ's  would  be  necessary. 

The  following  is  in  example  of  how 
the  in-quota  quanti^  could  be 
distributed  on  a  weekly  basis: 

According  to  U.S.  Note  10  to 
subchapter  VI  of  chapter  99  of  the  HTS, 
for  the  period  Novepiber  15, 1995 
through  February  2^,  1996,  the  in-quota 
quantity  is  1 77,469 JOOO  kilograms  (kg.). 

The  seasonal  TRQ  would  Be  divided 
evenly  into  weekly  allocations.  The 
period  from  November  15. 1995, 
through  February  26, 1996,  includes  14 
complete  weeks  and  portions  of  two 
weeks  at  the  beginnjing  and  end  of  the 
period.  To  calculate  the  weekly 
allocation  for  the  sefeson,  the  total 
seasonal  TRQ  of  177,469,000  kg  would 
be  divided  by  107,  flie  total  number  of 
days  in  the  period.  A  week  would  be 
defined  as  a  seven-(|dy  period  miming 
from  Monday  throuch  Sunday.  The 


7  to  establish  an  allocation  for  each  of 

14  full  weeks.  For  the  period  November 

15  through  November  19.  the  daily 
amount  would  be  multiplied  by  5  and 
for  the  February  26  through  February  29 
period,  the  daily  amount  would  be 
multiplied  by  4.  This  establishes  a 
weekly  allocation  of  11,610,121  kg.  for 
each  of  the  14  full  weeks,  an  allocation 
of  8,292,248  kg.  for  the  November  15- 
18, 1995,  period,  and  6,634,358  kg.  for 
the  February  26-29,  1996,  period. 

For  the  period  November  15, 1995, 
through  February  29, 1996,  the  tariff  on 
tomatoes  imported  form  Mexico  within 
the  weekly  quotas  would  be  2.6  cents 
per  kilogram.  The  tariff  on  any  amounts 
which  exceed  the  weekly  quotas  would 
be  3.2  cents  per  kilogram. 

USTR  is  particularly  interested  in 
comments  bom  the  public  which 
address  the  following  points: 

(a)  To  what  extent  do  surges  in 
imports  of  Mexican  tomatoes  disrupt,  or 
threaten  to  disrupt,  the  U.S.  market  for 
&«sh  tomatoes? 

(b)  Would  a  weekly  allocation  of  the 
cmrent  seasonal  TRQ'«  be  an  effective 
mechanism  for  moderating  any 
disruption  that  might  otherwise  occur? 

(cj  If  the  seasonal  TRQ  is  to  be  sub- 
divided into  weekly  TRQ's,  how  should 
it  be  equitably  allocated  among  the 
weeks? 

(d)  Are  there  alternative  mechanisms 
available  to  cushion  the  impact  of 
siuges  in  imports  of  Mexican  tomatoes 
that  could  be  more  effective,  but  still 
consistent  with  U.S.  obligations  under 
NAFTA? 

Written  Comments 

Comments  on  the  above  Advance 
Notice  of  Proposed  Rulemaking  are 
invited.  Written  comments  should  be 
directed  to  Leonard  W.  Condon,  Deputy 
Assistant  United  States  Trade 
Representative  for  Agricultural  Affairs, 
Office  of  the  United  States  Trade 
Representative,  Washington,  DC,  20508. 
Comments,  with  two  copies,  should  be 
received  by  March*13. 1996. 
Michael  Kantor, 

United  States  Trade  Representative. 
(PR  Ctoc.  95-30501  Filed  12-13-95;  8:45  am] 
BtLUNG  COOE  310O-O1-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart3 

Ettiics  Training  for  Registrants 

AGENCY:  Commodity  Futures  Trading 
Commission. 


summary:  On  July  22, 1994,  the 
Commodity  Futures  Trading 
Commission  (Commission)  proposed 
amendments  to  Rule  3.34,  which 
governs  ethics  training  for  Commission 
registrants.  The  Commission  has 
published  a  release  aimouncing  the 
adoption  of  those  rule  amendments  in 
the  Federal  Register  on  December  13, 
1995.  The  Commission  also  is  proposing 
to  amend  Rule  3.34  to  require  diat 
persons  who  seek  to  provide  ethics 
training  must  present  satisfactory 
evidence  that  they  meet  a  proficiency 
testing  requirement  established  by  a 
registered  futures  association  and 
possess  a  minimuni^of  three  years  of 
relevant  experienced  The  Commission  is 
also  proposing  to  amend  Rule  3.34  to 
eliminate  the  provision  permitting  state- 
accredited  entities  to  provide  ethics 
training  without  being  subject  to  the 
requirements  pertaining  to  other 
providers  imder  the  rule. 
DATES:  Comments  must  be  received  by 
January  16, 1996. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  1155  21st 
Street  NW.,  Washington,  DC  20581  and 
should  refer  to  "Ethics  Training  for 
Registrants." 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Coimsel  or  Myra  R.  Silberstein, 
Attorney-Advisor,  Division  of  "Trading 
and  Markets,  1155  21st  Street,  N.W., 
Washington,  D.C.  20581.  Telephone 
(202) 418-5450. 

SUPPt^MENTARY  INFORMATION: 

L  Background 

Section  210  of  the  Futiu^s  Trading 
Practices  Act  of  1992  added  a  new 
paragraph  (b)  to  Section  4p  of  the 
Commodity  Exchange  Act  (Act)  to 
mandate  ethics  training  for  persons 
required  to  be  registered  imder  the  Act.^ 
On  April  6, 1993,  the  Commission 
adopted  Rule  3.34  to  implement  this 
Congressional  mandate.^  In  September, 
1993,  the  Commission  issued  a  Federal 
Register  release  to  clarify  the 
procedures  to  be  followed  by  persons 


daily  amount  W9ul<  be  mulUpUed  times    ACTION:  Proposed  rule. 


'  This  provision  of  the  Act  is  codified  at  7  U.S.C. 
6p(b)  (1994)  and  sUtes  that: 

The  Commission  shall  issue  regulations  to  require 
new  registrants,  within  6  months  after  receiving 
such  registration,  to  attend  a  training  session,  and 
all  other  registrants  to  attend  periodic  trainirg 
sessions,  to  ensure  that  registrants  understand  their 
responsibilities  to  the  public  under  this  Act. 
including  responsibilities  to  observe  just  and 
equitable  principles  of  trade,  any  rule  or  regulation 
of  the  Commission,  any  rule  of  any  appropriate 
contract  market,  registered  futures  association,  or 
other  self-regulatory  organization,  or  any  other 
applicable  Federal  or  state  law,  rule  or  regulation. 

»58  FR  19575.  19584-19587,  19593-19594  (Apr. 
IS.  1993). 
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seeking  to  provide  ethics  training 
pursuant  to  Rule  3.34.^ 

Rule  3.34  requires  natural  persons 
registered  under  the  Act  to  attend  ethics 
training  to  ensure  that  they  understand 
their  responsibilities  to  the  public  under 
the  Act.  The  required  training  must 
address  the  requirements  of  the  Act  and 
all  rules  concerning  the  treatment  and 
handling  of  customer  orders  and 
business.  Issues  to  be  addressed  may 
include:  honesty,  fairness  and  the 
interests  of  customers  and  the  integrity 
of  the  markets;  effective  supervisory 
systems  and  controls;  assessment  of 
financial  situations  and  the  investment 
experience  of  customers;  disclosure  of 
material  information:  and  avoidance  of 
conflicts  of  interest.  New  registrants 
must  attend  ethics  training  within  six 
months  of  being  granted  registration  and 
every  three  years  thereafter.  The  initial 
training  must  be  at  least  four  hours  in 
duration;  subsequent  training  must  be  of 
at  least  one  hour  in  duration.  Persons 
registered  when  Rule  3.34  became 
effective  on  April  26, 1993  were  granted 
until  April  26, 1996  to  attend  an  initial 
training  session,  of  at  least  two  hours  in 
duration,  and  must  thereafter  attend  a 
one-hour  session  every  three  years. 
Ethics  trainers  must  maintain  records  of 
materials  used  in  such  training  and  of 
attendees  at  such  training. 

In  July  1994,  the  Commission 
proposed  amendments  to  Rule  3.34  to 
improve  the  operation  of  its  ethics 
training  program  and  furnish  additional 
guidance  with  respect  to  the  activities  of 
ethics  training  providers.*  The 
Commission  has  published  a  release 
aimouncing  the  adoption  of  those 
amendments  published  in  the  Federal 
Register  on  December  13, 1995.  The 
amendments  adopted  will,  among  other 
things,  require  a  person  seeking  to 
provide  ethics  training  to  certify  that  he 
is  not  subject  to  a  statutory 
disqualification  from  registration  under 
the  Act,^  barred  from  service  on  self- 
regulatory  organization  (SRO)  governing 
boards  or  committees,^  or  subject  to  a 


pending  proceeding  concerning  possible 
violations  of  the  Act  or  rules  or  orders 
promulgated  thereunder. 

II.  Proposed  Amendments 

A.  Proficiency  Testing  and  Minimum 
Experience  Requirements 

The  Commission  is  now  proposing 
further  amendments  to  Rule  3.34  to 
require  any  person  seeking  to  provide 
ethics  training  to  furnish  satisfactory 
evidence  to  a  registered  futures 
association  that  he  has  met  the 
proficiency  testing  requirement ' 
established  by  a  registered  futures 
association  ^  pursuant  to  Section 
17(p)(l)  of  the  Act  for  the  registration  of 
commodity  professionals'  and 
possesses  three  years  of  relevant 
experience.  Currently,  the  National 
Commodity  Futures  Examination  (Series 
3  Exam)  is  the  proficiency  test  required 
to  be  completed  by  most  commodity 
professionals.  '<* 

In  commenting  on  the  amendments 
proposed  in  July,  1994,  NFA  suggested 
that  a  proficiency  testing  requirement  be 
incorporated  in  Rule  3.34  to  require 
ethics  training  providers  to  satisfy  an 
objective  standard  designed  to  reflect  a 
minimum  level  of  knowledge  of  the 
futures  industry  and  the  relevant 
statutory  and  regulatory  structure.  NFA 
and  another  commenter  also 
recommended  that  to  ensure  that  an 
ethics  training  provider  possesses  a 
working  knowledge  of  the  futures 
industry  and  is  capable  of  teaching 
relevant  rules  and  regulations,  ethics 
training  providers  should  be  required  to 
have  at  least  three  years  of  industry  or 
teaching  experience. 

The  Commission  agrees  that  requiring 
persons  who  seek  to  provide  ethics 
training  to  provide  proof  of  satisfactory 
completion  of  a  proficiency  testing 
requirement  applicable  to  registrants 
and  of  possession  of  three  years  of 
relevant  industry  or  pedagogical 
experience  provides  an  objective, 
readily  administered  measure  for 


^  58  FR  47890  (Sept.  13, 1993). 

'  59  FR  37446  ()uly  22, 1994). 

'  7  U.S.C  12a  (2)  and  (3)(1994).  The  Act  specifies 
several  grounds  for  disqualification  from 
registration  including,  among  others,  a  prior 
revocation  of  registration,  felony  conviction,  and  an 
injunction  relating  to  futures  or  securities  activities. 

^  No  person  may  serve  on  SRO  governing  boards 
or  committees  who,  among  other  things,  has  been 
found  within  the  prior  three  years  to  have 
committed  a  "disciplinary  offense"  or  entered  into 
a  settlement  agreement  with  respect  to  a  charge 
involving  a  "disciplinary  offense,"  is  currently 
suspended  from  trading  on  any  contract  market,  is 
suspended  or  expelled  from  membership  in  any 
SRO,  or  is  currently  subject  to  an  agreement  with 
the  Commission  or  an  SRO  not  to  apply  for 
registration  or  membership.  A  "disciplinary 
offense"  for  these  purposes  means  any  violation  of 


the  Act  or  the  rules  promulgated  thereunder  or  SRO 
rules  other  than  those  relating  to:  (1)  decorum  or 
attire:  (2)  financial  requirements;  or  (3)  reporting  or 
recordkeeping,  unless  resulting  in  fines  aggregating 
more  than  $5,000  in  a  calendar  year,  provided  such 
SRO  rule  violations  did  not  involve  fraud,  deceit  or 
conversion,  or  result  in  a  suspension  or  expulsion. 
17  CFR  1.63  (1995). 

'7U.S.C6p(a)(1994). 

*  Presently,  the  National  Futures  Association 
(NFA)  is  the  only  registered  futures  association. 

•Section  17(p)(l)  of  the  Act.  7  U.S.C. 
21(p)(l)(1994),  provides,  in  part,  that  a  registered 
futures  association  must  establish  training 
standards  and  proficiency  testing  for  persons 
involved  in  the  solicitation  of  transactions  subject 
to  the  Act,  supervisors  of  such  persons,  and  all 
persons  for  whom  it  has  registration 
responsibilities. 

■"See  NFA  Registration  Rule  401. 


determining  knowledge  of  relevant 
matters  and  should  not  be  unduly 
burdensome.  The  CommisfJon  believes 
that  it  would  be  inconsistent  with  the 
Congressional  mandate  for  ethics 
training  and  contrary  to  the  public 
interest  for  a  jierson  to  teach  others 
about  their  responsibilities  imder 
applicable  laws  and  rules  if  such  a 
person  is  not  able  to  demonstrate  at 
least  the  same  minimum  acceptable 
level  of  proficiency  as  is  required  of 
those  he  intends  to  educate.  Further, 
such  requirements  would  be  consistent 
with  the  approach  followed  by  the 
Commission  to  date  in  evaluating 
applications  from  potential  offierors  of 
ethics  training.  In  proposing  Rule  3.34, 
the  Commission  noted  its  belief  that 
"pedagogical  expertise  and  knowledge 
of  futures  are  factors  that  should  be 
taken  into  consideration  in  evaluating 
potential  offerors  of  ethics  training."  " 
Consequently,  in  reviewing  applications 
filed  under  Rule  3.34  for  authorization 
to  provide  ethics  training,  the 
Commission  has  endeavored  to  assure 
that  such  providers  demonstrate 
pedagogical  experience  and  knowledge 
of  the  futures  markets.  Should  these 
proposed  amendments  be  adopted,  the 
Commission  anticipates  that  NFA  will 
promulgate  rules  establishing  specific 
proficiency  standards  for  ethics  training 
providers. 

The  Commission  believes  that  the 
proposed  requirement  of  three  years  of 
relevant  experience  may  be  satisfied  not 
only  by  pedagogical  or  teaching 
experience  but,  also,  by  relevant 
industry  experience.  For  example,  such 
industry  experience  might  be  acquired 
by  the  practice  of  law  iti  the  fields  of 
futures  or  securities  or  employment  as 
a  trader  or  risk  manager  at  a  brokerage 
or  end-user  firm.  The  Commission 
welcomes  comments  as  to  the  types  of 
experience  that  should  be  deemed 
sufficient  for  this  purpose. 

The  Series  3  Exam  is  the  only  relevant 
proficiency  test  currently  available  for 
ethics  training  providers,  since  it  is  the 
proficiency  test  that  is  generally 
applicable  to  Commission  registrants 
and  is  designed  to  assure  a  broad 
working  knowledge  of  the  futures 
industry.  Successful  completion  of  the 
Series  3  Exam  is  required  of  all  natural 
persons  seeking  to  be  registered  as  a 
commodity  pool  operator  (CPO), 
commodity  trading  advisor  (CTA), 
futures  commission  merchant, 
introducing  broker,  leverage  transaction 
merchant  or  an  associated  person  (AP) 


'I  58  FR  19575,  19586.  However,  initially  the 
Commission  elected  not  to  establish  specific 
requirements  with  respect  to  these  matters  in  Rule 
3.34. 
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of  any  of  the  forego^ig.  '^  The 
Commission  recent^  approved  an 
alternative  profideiicy  testing 
requirement  under  which  general 
securities  representatives  whose 
commodity  interest  activity  will  be 
limited  to  managed  accounts  or 
commodity  pool  interests  may  take  the 
Futures  Managed  Funds  Examination 
(Series  31  Exam)  in  lieu  of  the  Series  3 
Exam.  The  Commission  believes  that 
even  if  an  ethics  training  provider 
wishes  to  instruct  otly  CPOs,  CTAs  and 
their  APs,  the  more  comprehensive 
based  Series  3  Exani  is  the  appropriate 
proficiency  test.       | 

B.  Applicability  of  dprtification. 
Proficiency  Testing  ^d  Experience 
Requirements 

Currently,  Rule  3.^4  requires  that  any 
provider  of  ethics  tryining  other  than  an 
SRO  offering  ethics  training  to  its 
members  or  employees  or  an  entity 
accredited  to  conduct  continiung 
education  programs  ^y  a  state 
professional  licensii^g  authority  in  the 
fields  of  law,  finance,  accountingor 
economics  must  be  approved  by  the 
Commission  for  this  purpose.  A 
comment  letter  addressing  the 
amendments  to  Rule  3.34  published  in 
the  Federal  Register, on  December  13, 
1995,  suggested  thatjSROs  and  state- 
accredited  entities  skould  no  longer  be 
exempted  from  the  general  requirement 
under  Rule  3.34  thatentities  seeking  to 
provide  ethics  training  submit  an 
application  to  the  Commission 
summarizing  their  et^cs  training 
program,  as  all  ethic^  training  providers 
should  be  subject  to  equivalent 
standards.  The  Comi^ission  believes 
that  the  business  piurposes  and 
functions  of  SROs,  the  statutory  and 
regulatory  requirements  applicable  to 
SROs,  and  the  Comniission's  oversight 
program  for  assuring  compliance  by 
SROs  with  their  responsibilities  under 
the  Act  and  Commission  rules  provide 
sufficient  assurance  of  the  expertise  and 
fitness  of  SROs  as  etliics  training 
providers  without  the  necessity  for 
imposing  additional  requirements. 
Consequently,  the  Q^mmission's 
proposals  with  respect  to  proficiency 
training  and  pedago^cal  or  industry 
experience  do  not  apply  to  SROs 
seeking  to  provide  etpics  training  to 
their  members  or  em  jloyees.  The 


"See  also  the  400  Series 
Rules,  which  sets  forth 
requirements  for  industrv 
alternatives  to  and  exi 
Exam  requirements.  Curreijtly 
floor  brokers  are  not 
Exam  in  order  to  become 
traders  and  floor  brokers 
ethics  training  from  their 


the  proficiency 


of  the  -NFA  Registration 


I  irofessionals  and  the 
empli  ons  from  the  Series  3 
,  floor  traders  and 
required  to  pass  the  Series  3 
istered.  Most  floor 
've  orientation  and 
r^pective  exchanges. 


ingi! 


Commission  invites  commenters  to 
address  the  continued  appropriateness 
of  this  approach  for  SROs  in  light  of  the 
proposed  modifications  of  the 
requirements  with  respect  to  other  types 
of  ethics  training  providers. 

The  Commission  has  determined, 
however,  to  propose  that  state- 
accredited  entities  be  required  to  file 
with  the  NFA  the  certification  required 
under  Rule  3.34(b)(3)(iii)  and  to  comply 
with  the  other  relevant  provisions  of 
Rule  3.34,  including  proficiency  testing 
and  experience  requirements.  In  the 
absence  of  such  compliance  and  in  light 
of  the  potential  for  significant  variations 
among  state-accreditation  regimes,  the 
Commission  would  have  no  ready 
means  of  assuring  that  such  providers 
have  a  minimimi  level  of  relevant 
knowledge  or  experience. 

The  Commission  is  proposing  that  the 
proficiency  testing  and  minimimi 
experience  requirements  apply  to  the 
provider  or  sponsor  of  the  ethics 
training  program,  to  any  instructors  or 
presenters  employed  by  the  provider  of 
such  ethics  training,  and  to  those 
persons  who  prepare  ethics  training 
videotapes  or  electronic  presentations. 
Existing  providers,  instructors  and 
preparers  operating  pursuant  to  specific 
Commission  authorization  or  otherwise 
in  compliance  with  Rule  3.34  as 
currently  in  effect  would  not  be  subject 
to  these  requirements.  However,  if  an 
entity  whose  application  to  provide 
ethics  training  has  previously  been 
granted  by  the  Commission  seeks  to  add 
a  new  instructor  or  course  preparer, 
such  person  would  be  subject  to  the 
proficiency  testing  and  minimum 
relevant  experience  standards. 

m.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601-611  (1988),  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendments 
proposed  herein  will  not  affect  SROs 
who  wish  to  provide  ethics  training  but 
would  affect  all  others  who  seek  to  be 
included  on  a  list  of  authorized  ethics 
training  providers,  including  entities 
accredited  to  conduct  continuing 
education  programs  by  state 
professional  licensing  authorities  in  the 
fields  of  law,  finance,  accounting  or 
economics.  The  impact  of  this  proposal 
on  persons  seeking  to  become  providers 
of  ethics  training  should  be  minimal.  At 
this  time,  a  one-time  processing  fee  for 
the  Series  3  Exam  offered  by  the  NFA 
is  seventy-five  dollars.  This  should  not 
constitute  an  unduly  burdensome  entry 
cost  for  ethics  training  providers;  the 


same  cost  is  incurred  by  all  the 
attendees  at  ethics  training  as  a  cost  of 
registration.  Requiring  a  minimum  level 
of  experience  also  should  not  adversely 
impact  small  businesses  as  this 
requirement  does  not  impose  additional 
financial  cost  upon  such  entities. 

Therefore,  on  behalf  of  the 
Commission,  the  Chairman  hereby 
certifies,  pursuant  to  5  U.S.C.  605(b), 
that  the  rule  amendments  proposed 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entides.  The 
Commission  nonetheless  invites 
comments  from  any  persons  or  entities 
who  believe  that  these  proposed  rule 
amendments  will  have  a  significant 
impact  on  their  operations. 

fl.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA),  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  has  previously  submitted 
the  proposed  rule  and  its  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 
While  the  amendments  proposed  herein 
have  no  burden.  Rule  3.34  is  a  part  of 
a  group  of  rules  which  has  the  following 
bmtlen:  Rules  3.16,  3.32  and  3.34 
(3038-0023,  approved  June  2, 1993): 

Average  Burden  Hours  Per 

Response — 1.13 
Number  of  Respondents — 60,980 
Frequency  of  Response — On  Occasion 

and  Triennially 

Persons  Mdshing  to  comment  on  the 
information  which  will  be  required  by 
these  rules  as  amended  should  contact 
Jeff  Hill,  Office  of  Management  and 
Budget,  Room  3228,  NEOB,  Washington, 
D.C.  20503,  (202)  395-7340.  Copies  of 
the  information  collection  submission  to 
0MB  are  available  from  Joe  F.  Mink, 
CFTC  Clearance  Officer,  1155  21st  St. 
N.W.,  Washington,  D.C.  20581,  (202) 
418-5170. 

List  of  Subjects  in  17  CFR  Part  3 

Registration,  Ethics  Training. 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  la.  4d,  4e,  4g,  4m, 
4p.  8a  and  17  thereof  (7  U.S.C.  la,  6d. 
6e,  6g,  6m,  6p,  12a  and  21  (1994), 
hereby  proposes  to  amend  Part  3  of 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 
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PART  ^-REGISTRATION 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Airthority:  7  U.S.C.  la,  2. 4, 4a,  6, 6b,  6d. 
6e,  6f,  Sg,  6h,  61, 6k,  6m,  6o,  6p,  8,  9,  9a,  12, 
12a,  13b,  13c,  16a,  18, 19,  21  and  23;  5  U.S.C. 
552,  552b. 

S3.34    [Amended] 

2.  Section  3.34  as  amended  by  a  final 
rule  published  on  December  13, 1995,  is 
proposed  to  be  amended  by  removing 
and  reserving  paragraph  (b)(3)(ii)  and 
revising  the  introductory  text  of 
paragraph  (b)(3)(iii)  to  read  as  follows: 

§  3.34  Mandatory  ethics  training  for 
registrants. 

(b)  *  *  • 

(3)  *  •  * 

(ii)  [Reserved] 

(iii)  A  person  included  on  a  list 
maintained  by  a  registered  futures 
association  who  has  presented 
satisfactory  evidence  to  the  registered 
futiu^s  association  that  he  has  taken  and 
passed  the  proficiency  testing 
requirements  established  by  a  registered 
futures  association  for  an  ethics  training 
provider,  possesses  a  minimum  of  three 
years  of  relevant  experience,  and  who 
certifies  that: 
***** 

Issued  in  Washington,  D.C.  on  December  7, 
1995,  by  the  Conunission. 
Jran  A.  Webb, 

Secretary  of  the  Comwission. 
IFR  Doc  95-30359  Filed  12-13-95;  8:45  am] 
eaimo  code  essi-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AK6-1-6587;  FRL-434S-7] 

State  Implementation  Plan:  Alaska; 
Withdra%wal 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Withdrawal. 

SUMMARY:  Due  to  an  adverse  comment, 
EPA  is  withdrawing  the  effective  date 
for  the  approval  of  a  moderate 
nonattainment  area  state 
implementation  plan  revision  for 
Anchorage,  Alaska,  submitted  by  the 
Alaska  ciepartment  of  Environmental 
Conservation  for  the  purpose  of 
implementing  an  oxygenated  gasoline 
program  in  the  Municipality  of 
Anchorage.  The  original  action  was 
pubhshed  in  the  Federal  Register  on 
October  24, 1995,  as  a  direct  final  rule. 
60  FR  54435.  As  stated  in  tbe  Federal 


Register  notice,  if  adverse  or  critical 
comments  were  received  by  November 
24, 1995,  the  effective  date  would  be 
delayed  and  timely  notice  would  be 
published  in  the  Federal  Register. 
Therefore,  due  to  receiving  an  adverse 
comment  within  the  comment  period, 
EPA  is  withdrawing  the  final  rule  and 
will  address  the  comments  received  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  also  published  on 
October  24, 1995.  60  FR  54465.  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 
DATES:  This  withdrawal  notice  is 
effective  December  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston,  Office  of  Air  (AT- 
082),  EPA,  Region  10, 1200  6th  Avenue, 
Seattle.  WA  98101,  (206-553-0180). 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  October  24, 1995  Federal  Register, 
and  in  the  short  informational  notice 
located  in  the  proposed  rule  section  of 
the  October  24, 1995  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Ozone,  and  Volatile  organic 
compoimds. 

Dated:  December  7, 1995. 
Chuck  aarke, 
Regional  Administrator. 
[FR  Doc.  95-30509  Filed  12-13-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  215,  219,  236,  242, 252. 
and  253 

[DFARSCSM  95-0039] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Small 
Disadvantaged  Business  Concerns 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Department  of  Defense 
has  suspended  the  sections  of  the 
Defense  Acquisition  Regulation 
Supplement  (DEARS)  that  prescribe  the 
set-aside  of  acquisitions  for  small 
disadvantaged  businesses  (SDBs).  The 
Department  of  Defense  is  proposing  to 
amend  the  DEARS  to  implement 
initiatives  designed  to  limit  the  adverse 
impact  of  the  suspension.  This  proposal 
is  an  initial  response  to  the  suspension. 
The  efforts  of  a  government-wide  group 
to  reform  affirmative  action  programs 


continue.  It  is  expected  that  further 
proposals  will  be  published  for 
comment  in  the  near  future.  This  action 
was  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

DATES:  Comment  Date:  Comments  on 
the  proposed  rule  should  be  submitted 
in  writing  to  the  address  below  on  or 
before  February  12, 1996,  to  he 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Susan  Schneider, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DEARS  Case  95-D039 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Schneider,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS)  to  implement 
initiatives  designed  to  facilitate  awards 
to  SDBs  while  taking  account  of  the 
Supreme  Coiul's  decision  in  Adarand 
Constructors,  Inc.  vs.  Pena,  63  U.S.L.W. 
4523  (U.S.  June  12,  1995). 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  may  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  An 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  has  been  prepared  and  may  be 
obtained  irom  the  address  specified 
herein.  A  copy  of  the  IRFA  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DEARS 
subparts  will  be  considered  in 
accordance  with  Section  610  of  the 
Regulatory  Flexibility  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DEARS  Case  95-D039  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  applies  because  the 
proposed  rule  contains  a  reporting  and 
recordkeeping  requirement.  The 
necessary  request  for  approval  of  the 
information  collection  requirement  has 
been  submitted  to  the  Office  of 
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Management  and  Budget  under  Section 
3507(d)  of  the  Act. 

1.  Title  for  the  collection  of 
information,  applicable  forms, 
applicable  OMB  ayitrols  number,  and 
type  of  request.      I 

Approval  of  the  Information 
collection  requireittent  in  DFARS 
252.219-7003(g]  his  been  requested  as  a 
new  clearance,  "Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Subcontracting  Plan 
(DoD  Contracts)." 

2.  Summary  of  information  collection. 
DFARS  219.704ft)(4)  with  its 

corresponding  claiase  coverage  at 
252.219-7003(g)  adds  a  notification 
requirement  for  coitractors  that  have 
identified  small,  small  disadvantaged  or 
women-owned  sm^ll  businesses  in 
subcontracting  plaAs.  Firms  are  to  notify 
the  administrative  contracting  ofBcer  of 
any  substitutions  of  firms  that  are  not 
small,  small  disadvantaged,  or  women- 
owned  small  businesses  for  the  firms 
listed  in  the  subcontracting  plan. 
Notifications  shall  be  in  writing  and 
shall  occur  within  a  reasonable  period 
of  time  after  award  of  the  subcontract. 
Contractor  specified  formats  shall  be 
acceptable. 

3.  Needs  and  Us0s. 
Information  is  coflected  on  an 

occasional  basis  as  the  need  arises  to 
keep  the  administrative  contracting 
officer  apprised  of  $  contractor's 
compliance  with  approved 
subcontracting  pla4s.  Under  the  current 
procedure,  the  prince  contractor 
proposes,  and  the  Qontracting  officer 
negotiates,  an  approved  subcontracting 
plan.  Consistent  with  10  U.S.C.  2323, 
these  subcontracting  plans  are  evaluated 
as  part  of  source  selection.  Under 
DFARS  215.605,  criteria  for  proposal 
evaluation  may  include  the  extent  to 
which  small  or  small  disadvantaged 
businesses  are  specifically  identified  in 
proposals  (expected  to  be  expanded  to 
include  women-owtied  small  businesses 
in  a  separate  DFARS  case).  Under  the 
proposed  rule,  when  an  evaluation 
includes  this  criter^,  the  small,  small 
disadvantaged,  or  women-owned  small 
businesses  considered  in  the  evaluation 
shall  be  listed  in  aqy  subcontracting 
plan  submitted  pursuant  to  FAR 
52.219-9.  The  current  procedures  do 
not  explicitly  provijde  a  vehicle  to 
determine  if  those  small,  small 
disadvantaged  or  women-owned  small 
business  firms  whi(  ii  have  been 
identified  as  subcoitractors  are  actually 
awarded  subcontracts.  Small  firms  have 
repeatedly  raised  the  issue  that  prime 
contractors  do  not  (dIIow  through  on 
subcontracting  plaqs  as  proposed  and 
evaluated.  Notification  is  required  for 
DoD  to  assess  compliance  with 


approved  subcontracting  plans.  Under 
the  proposed  rule  at  DFARS  242.1503. 
past  performance  evaluations  for 
previously  awarded  contracts  should 
consider  any  notifications  under  the 
proposed  DFARS  252.219-7003(g). 

4.  Frequency.  On  Occasion. 

5.  Estimate  of  total  annual  reporting 
and  recordkeeping  burden. 

Number  or  respondents:  41. 

Annual  responses:  41. 

Annual  burden  hoius:  41. 

We  estimate  that  30  percent  (1,650)  of 
the  total  estimated  number  of 
subcontracting  plans  (5,500)  include 
specific  names  of  small  businesses, 
small  disadvanta^d  businesses,  and 
women-owned  small  businesses.  We 
estimate  that  substitution  occurs  in  10 
percent  (165)  of  those  plans.  Since 
subcontracting  plans  typically  address 
several  years  of  contract  effort,  we 
estimate  that  25  percent  (41)  of  the 
substitutions  will  occur  on  an  annual 
basis. 

6.  Comments.  Written  comments  to 
OMB.  citing  DFARS  Case  95-D039,  are 
invited.  Particular  comments  are 
solicited  on: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

b.  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

List  of  Subjects  in  48  CFR  Parts  215, 
219.  236. 242,  252,  and  253 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  215,  219,  236, 
242,  252,  and  253  are  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  215,  219,  236,  242,  252  and  253 
continues  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

2.  Section  215.605  is  amended  by 
revising  paragraph  (b)(ii)(E)  and  by 
adding  paragraph  (b)(iv)  to  read  as 
follows: 


215.605    Evaluation  factors. 

(b)*  *  • 

(u)*  *  ' 

(E)  When  not  otherwise  required  by 
215.60d(a)(2),  prior  performance  of  tibe 
offerors  in  complying  with  requirements 
of  the  clause  at  FAR  52.219-8, 
Utilization  of  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Concerns,  and  52.219-9, 
Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan;  and 
•        •        *        •        * 

(iv)  When  an  evaluatirai  includes  the 
criterion  at  (b)(ii)(A).  the  small,  small 
disadvantaged,  or  women-owned  small 
businesses  considered  in  the  evaluation 
shall  be  listed  in  any  subcontracting 
plan  submitted  pursuant  to  FAR 
52.219-9  to  facilitate  compliance  with 
252.21»-7003(g). 

3.  Section  215.608  is  amended  by 
redesignating  existing  paragraph  (a)  as 
paragraph  (aHl)  and  by  adding 
paragraph  (a)(2)  to  read  as  follows: 

216.608    Proposal  evaluation. 

(a)*  *  • 

(2)  When  a  past  performance 
evaluation  is  required  by  FAR  15.605 
and  the  solicitation  includes  the  clause 
at  FAR  52.219-8,  Utilization  of  Small, 
Small  Disadvantaged  and  Women- 
Owned  Small  Business  Concerns,  the 
evaluation  shall  include  the  past 
performance  of  offerors  in  complying 
with  requirements  of  that  clause.  When 
a  past  performance  evaluation  is 
required  by  FAR  15.605,  and  the 
solicitation  includes  the  clause  at 
52.219-9,  Small,  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Subcontracting  Plan,  the  evaluation 
shall  include  Uie  past  performance  of 
offerors  in  complying  with  requirements 
of  that  clause. 


PART  21»-SMALL  BUSINESS 
PROGRAMS 

4.  The  heading  of  Part  219  is  revised 
to  read  as  set  forth  above. 

5.  Section  219.704  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

219.704    Subcontracting  plan 
rsqulrsmants. 

(a)  '  •  * 

(4)  In  those  subcontracting  plans 
which  specifically  identify  small,  small 
disadvantaged,  and  women-owned 
small  businesses,  prime  contractors 
shall  notify  the  administrative 
contracting  officer  of  any  substitutions 
of  firms  that  are  not  small,  small 
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disadvantaged,  or  women-owned  small 
businesses  for  the  firms  Usted  in  the 
subcontracting  plan.  Notifications  shall 
be  in  writing  and  shall  occur  within  a 
reasonable  period  of  time  after  award  of 
the  subcontract.  Contractor  specified 
formats  shall  be  acceptable. 

6.  Section  219.1006  is  amended  by 
revising  paragraph  (b)(1)(B)  to  read  as 
follows: 

219.1006    Procedures. 

(b)*  •  * 

(D*  *  • 

(B)  The  evaluation  preference  at 
219.70  shall  not  be  used.  However,  note 
the  test  program  at  219.72  for 
construction  acquisitions. 
***** 

7.  Section  219.7001  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

219.7001    Applicability. 

(a)  The  evaluation  preference  shall  be 
used  in  competitive  acquisitions  except 
as  provided  in  paragraph  (b)  of  this 
section  and  in  219.1006(b)(1)(B). 

•        *        •        •        * 

8.  Subpart  219.72  is  added  to  read  as 
follows: 

219.72— Evaluation  Preference  for  SmaU 
Disadvantaged  Business  (SOB)  Concerns  In 
Construction  Acquisitions— Test  Program 

219.7200  Policy. 

219.7201  Administration  of  the  Test 
Program. 

219.7202  Applicability. 

219.7203  Procedures. 

219.7204  Contract  Clause. 

219.72 — Evaluation  Preference  for 
Small  Disadvantaged  Business  (SDB) 
Concerns  in  Construction 
Acquisitions— Test  Program 

219.7200  Policy. 

DoD  poUcy  is  to  ensure  that,  during 
this  test  program,  offers  bom  small 
disadvantaged  business  (SDB)  concerns 
shall  be  given  an  evaluation  preference 
in  construction  acquisitions. 

219.7201  Administration  of  ttte  test 
program. 

TTie  test  program  will  be  conducted 
over  an  eighteen-month  period.  The  test 
program  will  be  conducted  by  all  DoD 
contracting  activities  that  award 
construction  contracts.  The  focal  point 
for  the  test  program  is  the  Director, 
Small  and  Disadvantaged  Business 
Utilization,  Office  of  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology  (Director,  SADBU). 
Fourteen  months  after  the  initiation  of 
this  test  program,  the  military 
departments  and  defense  agencies  shall 
submit  a  status  report  to  the  Director, 
SADBU.  This  report  shall  specify  the 


impact  of  the  evaluation  preference  over 
the  first  twelve  months  of  the  test 
program,  and  shall  provide 
recommendations  with  respect  to 
continuation  and/or  modification  of  the 
evaluation  preference. 

219.7202  Applicability. 

(a)  The  evaluation  preference  shall  be 
used  in  competitive  acquisitions  for 
construction  (see  definition  in  FAR 
subpart  36.1)  when  work  is  to  be 
performed  inside  the  United  States,  its 
territories  or  possessions,  Puerto  Rico, 
the  Trust  Territory  of  the  Pacific  Islands, 
or  the  District  of  Columbia. 

(b)  Do  not  use  the  evaluation 
preference  in  acquisitions  which — 

(1)  Are  less  than  or  equal  to  the 
simpUfied  acquisition  threshold; 

(2)  Are  set  aside  for  small  businesses; 
or 

(3)  Are  awarded  under  section  8(a) 
procedtues. 

(c)  The  evaluation  preference  need 
not  be  applied  when  the  head  of  the 
contracting  activity  expects  that — 

(1)  The  contracting  activity  will  meet 
its  goal  for  SDB  concerns,  estabhshed 
pursuant  to  10  U.S.C.  2323,  during  the 
current  fiscal  year,  without  this 
preference; 

(2)  The  evaluation  preference  is 
having  a  disproportionate  impact  on 
non-SDB  concerns;  or 

(3)  The  preference  is  otherwise  not  in 
the  best  interest  of  the  Government. 

219.7203  Procedures. 

(a)  Solicitations  that  require  bonding 
shall  require  offerors  to  separately  state 
bond  costs  in  the  offer.  Bond  costs 
include  the  costs  of  bid,  performance, 
and  payment  bonds. 

(b)  Evaluate  total  offers.  If  the 
apparently  successful  offeror  is  an  SDB 
concern,  no  further  preference-based 
evaluation  is  required  under  this 
subpart. 

fc)  If  the  apparently  successful  offeror 
is  not  an  SDB  concern,  evaluate  offers 
excluding  bond  costs.  If,  after  excluding 
bond  costs,  the  apparently  successful 
offeror  is  an  SDB  concern,  add  bond 
costs  back  to  all  offers,  and  give  offers 
fit)m  SDB  concerns  a  preference  in 
evaluation  by  adding  a  factor  of  10 
percent  to  the  total  price  of  all  offers, 
except — 

(1)  Offers  fit)m  SDBs  which  have  not 
waived  the  evaluation  preference;  and 

(2)  Offers  fi-om  historically  black 
colleges  and  universities  or  minority 
institutions,  which  have  not  waived  the 
evaluation  preference. 

(d)  When  using  the  procedures  in 
36.303-70,  Additive  or  deductive  items, 
the  evaluation  preference  in  this  subpart 
shell  be  appUed. 


219.7204    Contract  clause. 

Use  the  clause  at  252.219-7010, 
Notice  of  Evaluation  Preference  for 
Small  Disadvantaged  Business 
Concerns — Construction  Acquisitions—^ 
Test  Program,  in  all  solicitations — 

(1)  That  involve  the  evaluation 
preference;  and 

(2)  Where  work  is  to  be  performed 
inside  the  U.S.,  its  territories  or 
possession,  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia. 

PART  236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

9.  Section  236.303-70  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(2)  to  read  as  follows: 

236.303-70    Additive  or  deductive  Itsms. 

•        *        •        •        • 

(c)*  *  * 

(2)  Evaluate  all  bids,  including  those 
using  the  procedures  in  219.703,  on  the 
basis  of  the  same  additive  or  deductive 
bid  items. 


PART  242— CONTRACT 
ADMINISTRATION 

10.  Subpart  242.15  is  added  to  read  as 
follows: 

Subpart  242.15 — Contractor 
Performance  Information 


242.1503 


Procedures. 


242.1503    Procedures. 

Evaluations  should  consider  any 
notifications  submitted  under  paragraph 
(g)  of  the  clause  at  252.219-7003,  Small, 
Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting 
Plan  (DoD  Contracts). 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

11.  Section  252.219-7003  is  amended 
by  adding  paragraph  (g)  to  read  as 
follows: 

252.219-7003    Small,  small  disadvantaged 
and  women-owned  small  business 
subcontracting  plan  (DoD  contracts). 

•        *        *        •        • 

(g)  In  those  subcontracting  plans 
which  specifically  identify  small,  small 
disadvantaged,  and  women-owned 
small  businesses,  the  Contractor  shall 
notify  the  Administrative  Contracting 
Officer  of  any  substitutions  of  firms  that 
are  not  small,  small  disadvantaged,  or 
women-owned  small  businesses  for  the 
firms  listed  in  the  subcontracting  plan. 
Notifications  shall  be  in  writing  and 
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shall  occur  within  a  reasonable  p>eriod 
of  time  after  award  of  the  subcontract. 
Contractor  spedQed  formats  shall  be 
acceptable.  j 

12.  Section  252  219-7010  is  added  to 
read  as  follows: 

2S2:21«^7010    Notice  of  evakiation 
prefaranca  for  smaV  diaadvantaged 
buainaaa  concama^onatruction 
acquiaWona— Test  program. 

As  prescribed  i^  219.7204,  use  the 
following  clause: 

Nodes  of  Evaluatioa  Prefiereoce  for  Small 
DiMdvontaged  Busikieao  Concerns — 
ConstnicHon  AcquiiitioiH — ^Test  Program 
(Date) 


(a)  Definitions. 

As  used  in  this  clause — 


"Historically  black  colleges  and 
universities  (HBCU^,"  means  institutions 
determined  by  the  Secretary  of  Education  to 
meet  the  requirements  of  34  CFR  608.2.  The 
term  also  means  any  nonprofit  research 
institution  that  was  an  integral  part  of  such 
a  college  or  university  before  November  14, 
1986.  "Minority  institutions,"  means 
institutions  meeting  the  requirements  of 
paragraphs  (3),  (4).  and  (5)  of  Section  1046(3) 
of  the  Higher  Education  Act  of  1965  (20 
U.S.C  1135d-5(3)).  The  term  also  includes 
Hispanic-serving  institutions  as  defined  in 
Section  316(b)(1)  of  such  Act  (20  U.S.C. 
1059c(b)(l)). 

"Small  disadvantaged  business  (SDB) 
concern,"  means  a  small  business  concern, 
owned  and  controllad  by  individuals  who  are 
both  socially  and  economically 
disadvantaged,  as  defined  by  the  Small 
Business  Administrqtion  at  13  CFR  part  124, 
the  majority  of  eamiogs  of  which  directly 
accrue  to  such  individuals.  This  term  also 
means  a  small  business  concern  owned  and 
controlled  by  an  economically  disadvantaged 
Indian  tribe  or  Nativ^  Hawaiian  organization 
which  meets  the  requirements  of  13  CFR 
124.112  or  13  CFR  lKll3,  respoctiveily. 

(b)  Evaluation  prejJBrence.  (1)  Offerors  shall 
separately  state  bondj  costs  in  the  offer.  Bond 
costs  include  the  co4s  of  bid,  performance, 
and  payment  bonds. 

(2)  Offers  will  be  eiraluated  initially  baaed 
on  their  total  prices.  If  the  apparently 
successful  offeror  is  In  SDB  concern,  no 
fiirther  preference  based  evaluation  will  be 
conducted. 

(3)  If  the  apparent^  successful  o^ror  is 
not  an  SDB  concern,  offers  will  be  evaluated 
based  on  their  pricea  excluding  txind  costs. 


If,  after  excluding  bond  costs,  the  apparently 
successful  offeror  is  an  SDB  concern,  bond 
costs  will  be  added  back  to  all  offiers,  and 
offers  from  SDB  concerns  will  be  given  a 
preference  in  evaluation  by  adding  a  factor  of 
ten  percent  to  the  total  price  of  all  offers, 
except — 

(i)  Offers  from  SDBs  which  have  not 
waived  the  evaluation  preference;  or 

(ii)  Offers  horn  HBCUs  or  minority 
institutions,  which  have  not  waived  the 
evaluation  preference. 

(c)  Waiver  of  evaluation  preference.  A 
small  disadvantaged  business,  historically 
black  college  or  university,  or  minority 
institution  offeror  may  elect  to  waive  the 
preference.  The  agreements  in  paragraph  (d) 
of  this  clause  do  not  apply  to  offers  which 
waive  the  preference. 

Offeror  elects  to  waive  the 

preference. 

(d)  Agreements.  A  small  disadvantaged 
business  concern,  historically  black  college 
or  university,  or  minority  institution  offeror, 
which  did  not  waive  the  preference,  agrees 
that  in  performance  of  the  contract,  in  the 
case  of  a  contract  for — 

(i)  General  construction,  at  least  15  percent 
of  the  cost  of  the  contract,  excluding  the  cost 
of  materials,  will  be  performed  by  employees 
of  the  concern. 

(ii)  Construction  by  special  trade 
contractors,  at  least  25  percent  of  the  cost  of 
the  contract,  excluding  the  cost  of  materials, 
will  be  perfbnned  by  employees  of  the 
concern. 

(End  of  clause) 

PART253-FORMS 

13.  Section  253.204-70  is  ajnended  by 
revising  paragraph  (e)(3)  to  read  as 
follows: 

253.204-70    IK)  Form  360,  Individual 
Contraeting  Acllon  Report 

»        *        *        *        » 

(e)*  *  * 

(3)  Block  E3.  Next  Low  Offer. 

(i)  Complete  Block  E3  only  if  Block  E2 
is  completed,  or  the  evaluation 
preference  for  small  disadvantaged 
business  concerns  in  construction 
acquisitions  set  forth  at  219.72  is 
appUed.  Otherwise,  leave  Block  E3 
blank. 

(ii)  if  Block  E2  is  completed,  enter  the 
offered  price  from  the  small  business 
firm  that  would  have  been  the  low 


offeror  if  quahfied  nonprofit  agencies 
employing  pjeople  who  are  blind  or 
severely  disabled  had  not  participated 
in  the  acquisition.  If  the  evaluation 
preference  for  small  disadvantaged 
business  concerns  in  construction 
acquisitions  set  forth  at  219.72  is 
apphed,  enter  the  offered  price  firom  the 
non-SDB  concern  that  would  have  been 
the  successful  offeror  if  the  evaluation 
preference  had  not  been  applied.  Enter 
the  amount  in  whole  dollars. 
•        •        «      •  »        * 

(FR  Doc.  95-50469  Filed  12-13-95;  8:45  amj 
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48  CFR  Part  242 

[DFARSCaaa  91-0850] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Personal 
Services  Compensation 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Department  of  Defense 
has  decided  to  withdraw  a  proposed 
rule  published  on  December  6, 1994  (59 
FR  62704).  The  rule  proposed  revisions 
to  the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
establish  a  dollar  threshold  for  B6D 
contractors  for  application  of  the 
Federal  Acquisition  Regulation  (FAR) 
requirements  for  contractor 
compensation  system  reviews.  Afler 
review  of  public  comments,  DoD  has 
determined  the  proposed  DFARS 
revisions  are  uimecessary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Defense  Acquisition  Regulations 
Coimcil,  Attn:  Ms.  Sandra  G.  Haberlin, 
PDUSD  (A&T)DPPAR).  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062,  (703)  602-0131. 

Micfaele  P.  Peterson. 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

(FR  Doc.  95-30470  Filed  12-13-95;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
lor  Review  Under  the  Paperwork 
Reduction  Act 

December  4, 1995. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requiiement(s)  to  OMB  for  . 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  fiill 
eSsct  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agricultiue,  Office  of  Information  and 
R^ulatory  Afiiairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C  20503  and  to 
Department  Clearance  Officer,  USDA, 
OIRM,  Ag  Box  7630.  Washington,  D.C. 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

Rural  Utilities  Service 

•  Tit/e:  Review  Rating  Simmiary. 

Summary:  RUS  Form  300.  Review 
Rating  Sununary,  provides  ratings  of 
borrower  faciUties  so  that  the  Rural 
Utilities  Service  (RUS)  can  monitor 
system  operations,  maintenance,  and 
plaiming  review. 

Afeed  and  Use  of  the  Information:  A 
periodic  operations  and  maintenance 
review,  using  the  RUS  Form  300  in 
accordance  with  RUS  Bulletin  161-5  is 
an  effective  means  for  RUS  to  determine 
whether  the  borrowers'  systems  are 
being  properly  operated  and 
maintained,  thereby  protecting  the  loans 
collateral.  The  review  is  also  used  to 
rate  faciUties  and  can  be  used  for 
appraisal  of  collateral. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  280. 


Frequency  of  Responses:  Reporting — 
Once  every  3  years. 

Total  Burden  Hours:  1,120. 

Federal  Crop  Insurance  Corporation 

•  Title:  7  CFR  Parts  402,  401, 443  and 
457 — Catastrophic  Risk  Protection  Plan 
and  Related  Requirements. 

Summary:  This  submission  revises 
collections  previously  cleared  to  now 
incorporate  provision  or  policy  changes 
relative  to  proposed  rules  at  7  CFR  Parts 
401,  443,  and  457  annoimdng 
prevented  planting  coverage  changes  for 
the  1996  crop  year. 

Need  and  Use  of  the  Information:  The 
data  is  used  to  determine  program 
eligibihty  for  crop  coverage  and 
prevented  planting  coverage. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  1,750,015. 

Frequency  of  Responses:  Reporting — 
Annually. 

Total  Burden  Hours:  2,668,750. 

Emergency  processing  of  this 
submission  has  been  requested  by 
December  15, 1996. 
Larry  Roberaon, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc  95-30427  Filed  12-13-95;  8:45  am) 
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Anhnal  arKi  Plant  Health  Inspection 
Service 

pocket  rto.  06-002-1] 

AvailatMlty  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

AGBICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  14  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Iiispection  Service  relative  to  the 
issuance  of  permits  to  allow  the  release 
into  the  environment  of  nonindigenous 
biological  control  agents.  The 
environmental  assessments  provide  a 
basis  for  oiu-  conclusion  that  the  release 
into  the  environment  of  the  biological 
control  agents  will  not  present  a  risk  of 
introducing  plant  pests  into  the  United 
States  or  disseminating  plant  pests 
within  the  United  States  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 


findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statmnents  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC,  between  8  ajn.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
fecilitate  entry  into  the  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Matthew  H.  Royer,  Chief  Operations 
Officer,  Biological  Assessment  and 
Taxonomic  Support.  PPQ,  APHIS,  4700 
River  Road  Unit  133,  Riverdale,  MD 
20737-1236,  (301)  734-8896.  For  copies 
of  the  environmental  assessment  and 
finding  of  no  significant  impact,  write  to 
Ms.  Deborah  Knott  at  the  same  address. 
Please  refer  to  the  title  of  the 
environmental  assessment  when 
ordering  copies. 

8UPPI.EMENTARY  INFORMATION:  Under  the 
Federal  Plant  Pest  Act  as  amended  (7 
U.SC  150aa  et  seq.)  and  the  Plant 
Quarantine  Act,  as  amended  (7  U.S.C 
151  et  seq.)  (the  Acts),  the  U.S. 
Department  of  Agriculture  (USDA)  has 
broad  authority  to  regulate  the 
importation,  interstate  movement,  and 
release  into  the  environment  of 
organisms  in  order  to  prevent  the 
dissemination  of  plant  pests  into  the 
United  States  or  interstate.  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  regulates  plant  pests  under 
regulations  promulaged  pursuant  to  the 
Acts  and  contained  in  7  CFR  part  330 
(referred  to  below  as  the  regulations). 
The  regulations  require,  among  other 
things,  that  a  permit  be  obtained  for  the 
movement  of  a  plant  pest  into  or 
through  the  United  States  or  interstate. 
The  regulations  and  Acts  also  allow  the 
Department  to  include  in  the  permit 
conditions  to  prevv  nt  the  dissemination 
of  plant  pests. 

Under  the  National  Environmental 
PoUcy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  seq.),  APHIS  typically  prepares 
an  environmental  assessment  before 
issuing  a  permit  for  the  release  in  the 
United  States  of  nonindigenous 
organisms. 
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In  accordance  with  applicable 
regulations,  APHI3  bas  recmved 
applications  for  p^nnits  for  the  release 
into  the  environment  of  nonindigenous 
iMological  control  agents.  In  the  course 
of  reviewing  each  permit  application, 
APHIS  assessed  the  plant  pest  risk 
posed  by  each  org^ism  and  the  impact 
on  the  environment  of  releasing  eacb 
organism  imder  tfajB  conditions 
described  in  the  permit  application. 
APHIS  has  issued  ^permits  for  the  release 


into  the  environment  of  the  organisms 
listed  below  after  concluding  diat  their 
release  in  accordance  with  conditions 
on  the  permits  will  not  present  a  risk  of 
the  introduction  or  dissemination  of 
plant  pests  within  the  United  States  and 
will  not  have  a  significant  impact  on  the 
quality  of  the  human  environment.  The 
environmental  assessments  and  findings 
of  no  significant  impact,  which  are 
based  on  data  submitted  by  the 
applicant  and  on  a  review  of  other 


relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impact  and  plant  pest  risk  associated 
with  releasing  the  biological  control 
agents  into  the  environment. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  for  the  release  into 
the  environment  of  the  following 
biological.control  agents: 


Orgiimsm 


Trtle  (^  environmental  assessment 


Date  of  find- 
ing of  no 
significant 
impact 


CkToapHus  quadrisbistus  (Subba  Rao  and 
Ramamani).         I 

Anaphes  nitens  (Gir^jit)  „ 

Eretnooerus  sp.  M9^002 . 

Encarsia  maron  WalHer . 

Aphytia  Spoctes 1 '. 

Telranychus  KntoariUk  Oufour  .. ' 

MontBrxtanbte  monifiiesi  Puton 

Encarsia  Species 
Eretmocarus 


PsaudosqiTnnus  Species 


WoKastoniella  rolundii 


Catotaccus  grands . 
Carposma  buMata  .„! 


Pseudactaon 


"Field  Release  of  a  Nonindigenous  Wasp  {Ckrospilus  quadristriatus  (Subba  Rao  and 

Ramamani))  for  Biolo^cal  Control  of  Citrus   Leafminer  {Phytkxnistis  dtreta 

Stainton)"  (July  1994). 
"Field  Release  of  the  Nonindigenous  Wasp,  Anaphes  nitens  (Girauit)  (Hymenoptera: 

Mymaridae),  tor  Biological  Control  of  the  Eucalyptus  Snout  Beetle,  Gonipterus 

sajteOatus  Gyllenhal  (Coleoptera:  Curculionidae)"  (August  1994). 
"Field  Release  of  a  (Nonindigenous  Species  M94002  {Eretmocenis  sp.  M94002)  for 

Biological  Control  of  Silverleaf  Wtiitetly"  (September  1994). 
TieM  Releases  of  a  Nonindigenous  Species  {Encarsia  inamn  WaH<er)  for  Biological 

Control  of  Ash  Whitefly"  (September  1994). 
Tieid  Releases  of  Nonindigenous  AphyOs  SJpecies  for  Biological  Control  of  Armored 

Scale  Insects"  (September  1994). 
"Field  release  of  the  Nonindigenous  Gorse  Spider  Mite,   Tetranychus  lintearius 

CXjfour  (Acari:  Tetranychidae),  for  Biological  Control  of  Gorse,  Ulex  europaeus  L 

(Leguminosae)"  (October  1994). 
"Field  Release  of  a  Nonindigenous  Species,  Montarxianiola  moraguesi  Futon 

(Hemiptera:  Arrthocoridae)  for  Biological  Control  of  Cutjan  laurel  thrips"  (February 

1995). 
"Field  Releases  of  Certain  Encarsia  Species  (Hymenoptera:  Apbelinidae)  for  Biologi- 
cal Control  of  Amiored  Scale  Insects  and  Whitefly"  (February  1995). 
"Field  Releases  of  Nonindigenous  Parasitic  Wasps  in  the  Genus  Eretnmc^rus 

(Hymenoptera:  Aphelinidae)  for  Biological  Control  of  Whitefly  Pests  (Homoptera: 

Aleyrodidae)"  (April  1995). 
"Field  Release  of  a  Nonindigenous  Lady  Beetle,  Pseudoscymnus  sp.  (Coleoptera: 

Cocdnellidae),  for  Biological  Control  of  Hemlock  WoUy  Adelgid,  Adelges  tsugae 

(Homoptera:  Adelgidae)"  (April  1995). 
"Field  Release  of  a   Nonindigenous  Minute  Pirate  Bug,   WoOastotwHa  rotunda 

(Hemiptera:  Anthocoridae)  for  Biological  Control  of  Melon  Thrips,  Thrips  palmi 

(Thysanoptera:  Thripidae)"  (April  1995). 
"Field    Release    of    a    Nonindigenous    Parasitic    Wasp,     Catolaccus    granOs 

(HymerK>ptera:  Reromalidae).  for  Biological  Control  of  Boll  Weevil"  (March  1995). 
"Field    Release    of    Nonindigenous    Moths,    Carposina    buHata    (Lepidoptera: 

Carposinidae)  and  Mompha  trithalema  (Lepidoptera:  Momphidae).  for  Biological 

Control  of  the  Weeds  CUdemia  hirta  and  Mconia  catvescens  (Melastomataceae) 

in  Hawaii"  (May  1995). 
"Field  Release  of  Nonindigenous  Parasitic  Scuttle  Flies  in  the  genus  Pseudacteon 

(Diptera;  Ptroridae)  for  Biological  Control  of  Red  Imported  Fire  Ant,  So/enopsis 

invicta,  and  Black  imported  Fire  Ant,  S.  richteri  (Hymenoptera:  Formnidae)"  (May 

1995). 


7/2S/94. 

8/24/94. 

9/9/94. 

9/16/94. 

9/16/94. 

10/25/94. 

2/1(V95. 

2/17/95. 
3/4/95. 

3/4/95. 

3/4/95. 

3/31/95. 
5/8/95. 

5/16/95. 


The  environmental  assessments  and 
findings  of  no  sigi^ficant  impact  have 
been  prepared  in  ^cordance  with  :  (1) 
NEPA,  (2)  Regulations  of  the  Ck)undl  on 
Environmental  Qiiality  for 
Implementing  the  procedural  provisions 
of  NEPA  (40  CFR  farts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Pro  :edures  (7  CFR  part 
372). 


Done  in  Washington,  DC,  this  8th  day  of 
December  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[PR  Doc  95-30460  Filed  12-13-95:  8:45  am] 
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Agriculture  Research  Service 

Government  Owned  Inventions 
Available  for  Licensing 

agency:  Agricultural  Research  Service, 
USDA. 

ACTION:  Notice  of  Government  owned 
inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  (Government  as 
represented  by  the  Department  of 
Agriculture,  and  are  available  for 
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Licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  404  to  achieve 
expeditious  commercialization  of 
results  of  fisderally  funded  research  and 
development.  International  patent 
applicants  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  June  Blalock.  Technology 
Licensing  Coordinator,  USDA,  ARS, 
Room  415,  Bldg.  005,  BARC-West, 
Behsville.  MD  20705:  Phone  301-504- 
5989  or  Fax  301-504-5060.  Issued 
'  patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  D.Q 
20231. 

SUPPI.EMBITARY  INFORMATION:  The 
inventions  available  for  licensing  are: 
8-378, 157,  Use  of  Rumen  Contents 

from  Slaughter  Cattle  for  the 

Production  Lactic  Add 
8-382,  554,  Process  for  (Converting 

Unsaturated  Fatty  Acids  into 

Estolides 
8-404, 007,  Monocohial  Antibodies  to 

Hygromycin  B  and  the  Method  of 

Making  the  Same. 
8-404,779  Synethic  EUet  for  Rearing  the 

Hymenopterous  Ectoparasitoid, 

Catolaccus  grandis 
8-415.835,  Control  of  Fluids 
8-416,405,  Mass  or  Weight 

Determination  of  Arbitrarily-Shaped 

Dielectric  Object  by  Microwave 

Resonator  Measurements. 
8-418.716,  Non-Infectious  Foot-and 

Mouth  disease  viruses 
8-418,389,  Calcium  Formulations  for 

Prevention  of  Parturient 

Hypocalcemia 
8-432,923,  Sex  Attractant  for  the 

Cranberry  Fruitworm 
&-490,003,  Bacteria  and  Enzymes  for 

Production  of  Alteman  Fragments 
8-499,081,  Botdnol:  A  Natural  Product 

Herbicide 
8-499,481.  Method  and  Cmnpositions 

for  Producing  Desiccation  Tolerant 

Paedlomyces  fumosoroseus  Spores 
8-499,592,  Starch-Based  Microcellular 

Foams 
8-499,803,  A  Monoclonal  Antibody  to 

Vitellin  of  the  Com  Earworm, 

Helicoverpa  zea 
8-501,526,  Composition  and  Use  of 

Polymerizable  Oil  for  Leather 

FatUquor 
8-508,358,  Avirulent  Geotrichum 

candium  for  Biological  Ck>ntrol  of 

Postharvest  Rots  on  Fruit 
8-510,065,  A  continuous  Process  for  the 

Production  of  Lactulose  from  Lactose 

Using  Boric  Add  as  a  Complexation 

Agent 


8-518,869,  Aminoglycoside  Binding 
Proteins  fw  Non-Immunoaffinity 
Binding  and  Diagnostic  Assay  Method 
for  Detection  of  Aminoglycosides 

8-524,668,  Chicken  Monoclonal 
Antibodies  Spedfic  for  Cocddial 
Antigens  Involved  in  Invasion  of  Host 
Lymphocytes 

8,529,299,  Films  Fabricated  from 
Mixtures  of  Pectin  and  Poly(Vinyl 
Alcohol) 

8-533,416,  Cation  Exchange  Resin 

June  Blalodc 

Technical  Licensing  Coordinator. 

[PR  Doc.  95-30489  Filed  12-13-95;  8:45  am] 
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Agrteuttural  Reseaich  Service 

Notice  of  Intent  to  Grant  Exclusive 
License 

AOBICY:  Agricultural  Research  Service, 

USDA. 

ACmON:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agricxiltuire, 
AgricultiuBl  Research  Service,  intends 
to  grant  to  American  Cyanamid 
Company  of  Princeton,  New  Jersey,  to 
Sandoz  Agro,  Inc.  of  Palo  Aho, 
California,  and  to  biosys,  inc.  of 
Ck>lumbia,  Maryland,  co-exclusive 
licenses  to  U.S.  Patent  No.  5,124,149 
issued  June  23, 1992,  "Compositions 
and  Methods  for  Biocontrol  Using 
Fluorescent  Brighteners."  Notice  of 
Availability  was  pubUshed  in  the 
Federal  Register  on  January  31, 1991. 
DATES:  Comments  must  be  received  by 
no  later  than  February  12, 1996. 
ADDRESS:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
Room  415,  Building  005,  BARC-West, 
Baltimore  Boulevard,  Beltsville, 
Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jime  Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPt-EMBfTARY  INFORMATION:  The 
Federal  Government's  {>atent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  American  Cyanamid 
Company,  Sandoz  Agro,  Inc..  and 
biosys,  inc.  have  submitted  complete 
and  suffident  applications  for  a  license. 
The  prospedive  co-exclusive  licenses 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  co-exclusive  licenses  may 
be  granted  unless,  within  sixty  days 


frt)m  the  date  of  this  published  Notice, 
the  A^cultural  Research  Service 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
licenses  would  not  be  consistent  with 
the  requirements  of  35  U.S.C.  209  and 
37  CFR  404.7. 
R.M.  Pany,  Jr., 
Assistant  Administrator. 
[PR  Doc.  95-30490  Filed  12-13-95;  8:45  am] 
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Forest  Service 

Southwest  Washington  Provincial 
Advisory  Contmlttee  Meeting  Notice 

AQBICY:  Forest  Service,  USDA. 
ACTKM:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Washington 
F*rovindal  Advisory  Committee  will 
meet  on  January  16, 1996,  in  Vancouver, 
Washington,  at  the  Mark  205  Inn,  on 
221  NE  Chkalov  Drive.  The  meeting  will 
begin  at  9  a.m.  and  continue  until  4:30 
p.m.  Meeting  purpose  is  to  utilize  the 
Province  Health  Matrix,  to  advise  on 
watershed  restoration  projed  priorities 
for  the  Cowhtz,  Lewis,  Wind  River,  and 
White  Salmon  Basins.  Agenda  items  to 
be  covered  include:  (1)  Sdentific 
Review  and  proposed  Forest  priorities 
for  watershed  restoration;  (2) 
Subcommittee  progress  with  Sodal/ 
Economic  Health  Measures  and 
Monitoring  program;  (3)  Update  on 
Cispus  Adaptive  Management  Area;  and 
(4)  Public  Open  Forum. 

All  Southwest  Washington  Provincial 
Advisory  Committee  meetings  are  open 
to  the  pubUc.  Interested  dtizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
"open  foruin"  is  scheduled  as  part  of 
agenda  item  (1)  for  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  fonmi  period.  The 
committee  welcomes  the  public's 
written  comments  on  committee 
business  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dired  questions  regarding  this  meeting 
to  Mark  Maggiora,  Public  Affairs,  at 
(360)  750-5007,  or  write  Forest 
Headquarters  Office,  Gifford  Pinchot 
National  Forest,  6926  E.  Fourth  Plain 
Blvd.,  PO  Box  8944.  Vancouver,  WA 
98668-8944. 

Dated:  December  8, 1995. 
Richard  C.  Stem, 

Advisory  Committee  Staff  Officer. 

[PR  Doc  95-30464  Filed  12-13-95;  8:45  am] 
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National  AgrlctiltuM  Statistics  Service 

Nolloa  of  Raiiuasl  fof  ExiMWion  and 
Revision  of  a  Currtnlly  Approved 
HiRNiHanon  voasciKin 

agency:  National  A^cultuial  Statistics 

Service,  USDA. 

ACnON:  Notice  and  fequest.Cor 

comments. 

;  ■■  ■  ■■ 

summary:  In  accoidbnce  with  the 
Paperwork  Reductien  Act  of  1995  (Pub. 
I^  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978,  August  29. 
1995),  this  notice  aiinounces  the 
National  Agricultural  Statistics  Service's 
(NASS)  intention  tO)  request  an 
extension  for  and  rs|vision  to  a  currently 
approved  inibrmatiin  collection,  the 
Egg,  Chiclcen,  and  ijbrkey  Surveys. 
DATES:  Comments  o|i  this  notice  must  be 
received  by  February  12. 1996  to  be 
assured  of  consideration. 
AOOmONAL  INFOMMAtKM  OR  comments: 
Contact  Rich  Allen,  Associate 
Administrator.  National  Agricidtural 
Statistics  Service,  ULS.  Department  of 
Agricultiire,  14tfa  and  Independence 
Avenue  SW.,  Washington,  DC  20250- 
2000,  (202)  720-4333. 

SUPPI.BMBITARY  INFORMATION: 

Title:  Egg,  Chicken,  and  Turkey 
Surveys.  j 

OMB  Number:  05^5-0004. 

Expiration  Date  of  Approval:  April  30, 
1996. 

Type  of  Request:  Extension  and 
revision  of  a  ouren^y  approved 
information  collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  Uvestock 
production.  The  Egg,  Chicken,  and 
Turkey  Program  obtains  basic  poultry 
statistics  from  voluntary  cooperators 
throughout  the  Nation.  The  data  are 
used  to  prepare  andiissue  ciurent  State 
and  national  estimates.  Statistics  are 
published  on  placement  of  pullet  chicks 
for  hatchery  supply  flocks,  hatching 
reports  for  broiler-type,  egg-type,  and 
turkey  eggs,  number  of  layers  on  hand, 
total  table  egg  production,  non-federally 
inspected  poultry  slaughter,  and 
production,  disposi^on,  and  income 
estimates  for  eggs,  chickens,  and 
turkeys.  Non-federaliy  inspected  poultry 
slaughter  data  are  obtained  from  State 
Department  of  Agriculture. 

The  statistical  inf  jirmation  is  used  by 
producers,  processors,  feed  dealers,  and 
others  in  the  marketing  and  supply 
channels  as  a  basis  lor  production  and 
marketing  decision^.  Government 
agencies  use  these  efitimates  to  evaluate 


poultry  product  supplies.  The 
information  is  an  important 
oonsideratiora  in  govetnment  purchases 
for  the  school  lurch  program  and  in 
formulation  of  export-import  policy. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collecti(»  of  information 
is  estimated  to  average  9  minutes  per 
response. 

Respondents:  Vanas. 

Estimated  Number  of  Respondents: 
7,100. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,1^5  hoivs. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  fit)m  Larry  Gambrell,  the 
Agency  OMB  Clearance  OfBcer.  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utiUty; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  proposed  collection 
of  information  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quaUty.  utiUty, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  tbe  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearaitce 
Officer,  U.S.  Department  of  Agriculture, 
14th  and  Independence  Avenue  SW., 
Room  4162  South  Building, 
Washington.  DC  20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 

Signed  at  Washington,  DC,  December  7, 
1995. 
DcMiald  M.  Bay, 

Administrator,  National  AgiicultuiaJ 

Statistics  Service. 

IFR  Doc.  95-30419  Filed  12-13-95;  8:45  am) 
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Notice  of  Request  for  £xtensk>n  and 
Revision  of  a  Currently  Approved 
information  Collection 

AGENCY:  National  Agricultiiral  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 


L  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  HI  44978,  August  29. 
1995).  this  notice  announces  the 
National  Agricultural  Statistics  Service's 
(NASS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection,  the 
Milk  and  Milk  Products  Siuveys. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  12, 1996  to  be 
assured  of  consideration. 
AOOmONAL  INFORMATION  OR  COMMBfTS: 
Contact  Rich  Allen.  Associate 
Administrator.  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue  SW. ,  Washington,  DC  20250- 
2000,  (202)  720-4333. 

SUPPLBMBfTARY  INFORMATION: 

Title:  Milk  and  Milk  Products 
Surveys. 

OAfB  Number  0535-0020. 

Expiration  Date  of  Approval:  April  30, 
1996. 

Type  of  Request:  Extension  and 
revision  of  a  ciurently  approved 
information  collection. 

Abstract;  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production.  The  Milk  and  Milk  Products 
Surveys  obtain  basic  agricultural 
statistics  on  milk  production  and 
manufactured  dairy  products  from 
farmers  and  processing  plants 
throughout  the  Nation.  Data  are 
gathered  for  milk  production,  dairy 
products,  evaporated  and  condensed 
milk,  manufactured  dry  milk,  and 
manufactured  whey  products.  Milk 
production  and  manufactiired  dairy 
products  statistics  are  used  by  the  U.S. 
Department  of  Agriculture  to  help 
administer  programs  and  by  the  dairy 
industry  in  planning,  pricing,  and 
projecting  supplies  of  milk  and  milk 
products. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  7  minutes  per 
response. 

Respondents:  Farms  and  businesses. 

Estimated  Number  of  Respondents: 
159,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  18,500  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Gambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 
(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utiUty, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
14th  and  Independence  Avenue  SW., 
Room  4162  South  Building, 
Washington.  DC  20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 

Signed  at  Washington,  DC,  December  7, 
1995. 
Donald  M.  Bay. 

Administrator,  National  Agricultural 

Statistics  Service. 

[FR  Doc.  95-30420  Filed  12-13-95;  8:45  am] 
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Rural  Utilitias  Servica 

Notica  of  Raquaat  for  Extension  and 
Revlaion  of  a  Currently  Approved 
Information  Collactlon 

agency:  Rural  UtiUties  Service.  USDA. 
ACTKM:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.SiZ.  Chapter  35,  as  amended),  this 
notice  announces  the  Riual  Utilities 
Service's  (RUS)  intentions  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  D.  Wolfgang,  Management 
Analyst,  Program  Support  Staff,  Rural 
Utilities  Service,  U.S.  Department  of 
Agriculture,  14th  &  Independence 
Avenue.  SW.,  AG  Box  1522, 
Washington,  DC  20250-1522, 
Telephone:  (202)  720-0812.  FAX:  (202) 
720-4120. 

8UPPLEMBITARY  INFORMATION: 

Title:  Seismic  Safaty  of  New  Building 
Construction. 

OMB  Control  Number:  0572-0099. 

Expiration  Date:  February  28, 1996. 


Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  Earthquake  Hazards 
Reduction  Act  of  1977  (42  U.S.C  7701 
et  seq.)  was  enacted  to  reduce  risks  to 
life  and  property  through  the 
establishment  and  maintenance  of  the 
National  Earthquake  Hazards  Reduction 
Program  (NEHRP).  The  Federal 
Emergency  Management  Agency 
(FEMA)  is  designated  as  the  agency  with 
the  primary  responsibility  to  plan  and 
coordinate  the  NEHRP.  This  program 
includes  the  development  and 
implementation  of  feasible  design  and 
construction  methods  to  make 
structures  earthquake  resistant. 
Executive  Order  12699  of  January  5, 
1990,  Seismic  Safety  of  Federal  and 
Federally  Assisted  or  Regulated  New 
Building  Contraction,  requires  that 
measures  to  assiue  seismic  safety  be 
imposed  on  federally  assisted  new 
building  construction. 

Title  7  Part  1792,  Subpart  C,  Seismic 
Safety  of  Federally  Assisted  New 
Building  Construction,  identifies 
acceptable  seismic  standards  which 
must  be  employed  in  new  building 
construction  funded  by  loans,  grants,  or 
guarantees  made  by  RUS  or  the  Rural 
Telephone  Bank  (RTB)  or  through  hen 
accommodations  or  subordinations 
approved  by  RUS  or  RTB.  This  subpart 
implements  and  explains  the  provisions 
of  the  loan  contract  utilized  by  the  RUS 
for  both  electric  and 
telecommunications  borrowers  and  by 
the  RTB  for  its  telecommunications 
borrowera  requiring  construction 
certifications  affirming  compUance  with 
the  standards. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.5  hoius  per 
response. 

Respondents:  Small  business  or 
organizations. 

Estimated  Number  of  Respondents: 
100 

Estimated  Number  of  Responses  per 
Respondent:  2 

Estimated  Total  Annual  Burden  on 
Respondents:  300 

Copies  of  this  information  collection, 
and  related  form  and  instructions,  can 
be  obtained  from  Dawn  Wol^ang. 
Program  Support  Staff,  at  (202)  720- 
0812. 

Comments  are  invited  on:  (a)  Whether 
this  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
propped  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lament  Heppe,  Jr.,  Deputy  Director, 
Program  Support  Staff,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
14th  &  Independence  Ave.,  SW.,  AG 
Box  1522,  Washington,  DC  20250-1522. 
FAX:  (202)  720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  wfU 
also  become  a  matter  of  public  record. 

Dated:  December  7, 1995. 
Wolly  Beyer, 

Administrator,  Rural  Utilities  Service. 
IFR  Doc.  95-30488  Filed  12-13-95;  8:45  am) 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Privacy  Act  Systems  of  Records 

AQBICY:  Assassination  Record  Review 

Board. 

ACTION:  Notice  of  systems  of  records. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  proposes 
to  estabhsh  an  inventory  of  fifteen 
systems  of  records  that  are  subject  to  the 
Privacy  Act  of  1974.  In  this  notice,  the 
Review  Board  provides  the  required 
information  on  these  fifteen  systems  of 
records. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Jeremy  Gunn,  General  Counsel, 
Assassination  Records  Review  Board, 
600  E  Street  NW.,  2nd  Floor, 
Washington,  DC  20530,  (202)  724-0088. 
SUPPI.BNENTARY  INFORMATION:  Title  5 
U.S.C.  552a(e)  (4)  and  (11)  provide  that 
the  public  be  given  a  30  day  period  in 
which  to  comment  on  any  new  routine 
use  of  a  system  of  records.  The  Office 
of  Management  and  Budget,  which  has 
oversight  responsibiUties  under  the  Act, 
requires  a  40  day  period  in  which  to 
conclude  its  review  of  the  new  systems. 
Therefore,  please  submit  any  comments 
by  January  16, 1996.  The  public,  OMB. 
and  the  Congress  are  invited  to  send 
written  comments  to  T.  Jeremy  Gunn, 
General  Counsel,  Assassination  Records 
Review  Board,  600  E  SUeet  NW., 
Washington,  DC  20530. 

In  accordance  with  5  U.S.C.  552a(r), 
the  Review  Board  has  provided  a  report 
to  OMB  and  the  Congress  on  the 
proposed  systems  of  records. 

E^ where  in  today's  Federal  Register 
is  a  regulation  exempting  certain 
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systems  of  records  ffom  certain 
requirements  of  the  Privacy  Act. 

Pnwednies  for  all  Sjrstems  of  Recnds 

Notification  Procedure: 

Requests  by  an  individual  to 
determine  if  any  Assassination  Records 
Review  Board  system  of  records 
contains  informatio*  about  him  or  her 
should  be  directed  to  the  Privacy  Act 
Officer  at  the  Assassination  Records 
Review  Board.  600  B  Street  NW.,  2nd 
Floor,  Washington,  t)C  20530. 
Requesters  will  be  required  to  provide 
their  complete  nam^  and  a  certification 
indicating  that  they  jare  the  person  they 
claim  to  be.  to  the  Privacy  Act  Officer. 
To  ensure  that  the  Review  Board  does 
not  make  a  wrongful  disclosure,  the 
Privacy  Act  Officer  may,  at  any  time, 
require  additional  i«fonnation  verifying 
the  identity  of  the  requester.  Section 
1415.15  of  the  Review  Board's  Rules 
Implementing  the  Privacy  Act,  printed 
elsewhere  in  today'$  Federal  legialer, 
estabUshes  procedures  for  systems  of 
records  notification4 

Record  Access  Proc^ure 

The  record  access  procedure  is  the 
same  as  the  notification  procedure, 
except  that  an  individual  must  present 
to  the  Privacy  Act  Officer  an  official 
photo  identification,  such  as  a  driver's 
Ucense,  passport,  of  Government 
idmtification,  before  viewing  records. 
Sections  1415.20  aqd  1415.25  of  the 
Review  Board's  Rdl^  implementing  the 
Privacy  Act,  printed  elsewhere  in 
today's  Federal  leriulM-,  establishes 
procedures  for  accessing  Privacy  Act 
records. 

Contesting  Record  Procedure 

An  individual  may  request 
amendment  of  those  records  covered  by 
the  Privacy  Act  tha4  are  not  accurate, 
relevant,  timely,  or  complete.  Section 
1415.35  of  the  Review  Board's  Rules 
Implementing  the  Privacy  Act,  printed 
elsewhere  in  today's  Federal  Segiator, 
estabUshes  procedures  for  requesting 
amendment  of  Privacy  Act  records. 

Eeelier  Usee  for  af  Syataeu  ef  Recerds 

iioutine  Use  for  Diaplosure  to  the 
Department  of  Justice  for  Use  in 
Litigation  I 

To  the  Department  of  Justice  when:  (a) 
The  Review  Board,  or  (b)  any  employee 
of  the  Review  Board  in  his  or  her  official 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee,  or  (c)  the  United  States 
Government,  is  a  perty  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  Review  Board 
determines  that  the  records  are  both 


relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  by  the 
Department  of  Justice  is  therefore 
deemed  by  the  Review  Board  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  Review  Board 
collected  the  records. 

Routine  Use  for  Other  Disciosures  in 
Litigation 

To  a  court  or  adjudicative  body  in  a 
proceeding  when:  (a)  The  Review  Board, 
or  (b)  any  employee  of  the  Review  Board 
in  his  or  her  official  capacity,  or  (c)  any 
employee  of  the  Review  Board  in  his  or 
her  individual  capacity  where  the 
Review  Board  has  agreed  to  represent 
the  employee,  or  (d)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  an  interest  in  litigation,  and  by 
careful  review,  the  Review  Board 
determines  that  the  recwds  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is  therefore 
deemed  by  the  Review  Board  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  Review  Board 
collected  the  records. 

Routine  Use  for  Law  Enforcement 
Purposes 

When  a  record  on  its  foce,  or  in 
conjunction  with  other  records, 
indicates  a  violation  or  potential 
violatioQ  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign,  state,  local,  or  tribal,  or  other 
piri>lic  authority  responsible  for 
enforcing,  inveetigating,  or  prosecuting 
such  vioKation  or  charged  with  enforcmg 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative,  or  prosecutive 
responsibihty  of  the  receiving  entity. 

Routine  Use  for  Disclosure  to  a  MenAter 
of  Congress  at  the  Request  of  a 
Constituent 

To  a  member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Routine  Use  for  Disclosure  to  NARA 

Records  from  systems  of  records  may 
be  disclosed  to  the  National  Archives 
and  Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 


conducted  under  44  U.S.C.  2904  and 
2906. 

Routine  Use  for  Disclosure  to 
Contractors  Under  Section  (m) 

To  Review  Board  contractors, 
grantees,  experts,  consultants,  or 
volunteers  who  the  Review  Board 
engages  to  assist  in  the  performance  of 
a  service  related  to  a  particular  system 
of  records  and  who  need  to  have  access 
to  the  records  in  order  to  perform  the 
activity.  Recipients  shall  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  of  1974,  as  amended, 
pursuant  to  5  U.S.C  552a(m). 

Routine  Use  for  Disclosure  to  HHS 
Parent  Locator  System  for  Finding 
Parents  WHo  Do  Not  Pay  Child  Support 

The  name  and  current  address  of 
record  of  an  individual  may  be 
disclosed  from  certain  systems  of 
records  to  the  parent  locator  service  of 
the  Department  of  HHS  or  authorized 
persons  defined  by  Pub.  L.  93-647. 42 
U.S.C.  653. 

Routine  Use  for  Use  in  Employment, 
Clearances,  Ucensing,  Contract,  Grant, 
or  Other  Renefits  Decisions  by  the 
Review  Roard 

Disclosure  may  be  made  to  Federal, 
state,  local,  or  foreign  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  records,  or  other 
pertinent  records,  or  to  another  public 
authority  or  professional  organization,  if 
necessary  to  obtain  information  relevant 
to  an  investigation  ccmceming  the 
retention  of  an  employee  or  other 
personnel  action  (other  than  hiring),  the 
retention  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
retention  of  a  grant.  <»  other  benefit. 

Routine  Use  in  Employment, 
Clearances,  Licensing,  Contract,  Grant, 
or  Other  Benefit  Decisions  by  Other 
Than  the  Review  Board 

Disclosure  may  be  made  to  a  Federal, 
state,  local,  foreign,  or  tribal  or  other 
public  authority  that  certain  systems  of 
records  contain  information  relevant  to 
the  retention  of  an  employee,  the 
retention  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
retention  of  a  license,  grant,  or  other 
benefit.  The  other  agency  or  licensing 
organization  may  then  make  a  request 
supported  by  the  written  consent  of  the 
individual  for  the  entire  record  if  it  so 
chooses.  No  disclosure  will  be  made 
unless  the  information  has  been 
determined  to  be  sufficiently  reliable  to 
support  a  referral  to  another  office 
within  the  agency  or  to  another  Federal 
agency  for  criminal,  civil. 
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administrative,  personnel,  or  regulatory 
action. 

SYSTEMS  OF  RECORDS 
ARRB-1 

SYSTEM  name: 

Address  Bode  on  Notes  (ARRB-1). 

SECUmrY  CLASSnCATION: 

None. 

SYSTEM  location: 

Assassination  Records  Review  Board, 
600  E  Street  NW.,  2nd  Floor, 
Washington,  DC  20530. 

cateqofues  of  »bivdual8  coverb)  by 
system: 

Assassination  Records  Review  Board 
members  and  staff. 

cateqomes  of  records  si  the  systbi: 
This  system  of  records  contains 
electronic  mail  addresses  of 
Assassination  Records  Review  Board 
members  and  staff. 

authority  for  MASfTENANCE  OF  THE  SYSTBI: 
44  U.S.C  2107.8. 

PURPOSE: 

The  purpose  of  this  system  is  to  list 
the  electronic  mail  addresses  of  Review 
Board  members  and  staff  to  facilitate 
communication  among  agency 
employees. 

ROUTME  USES  OF  RECORDS  MAMTASIED  IN  THE 
SYSTEM,  MCUJDMQ  CATEOORIES  OF  USERS  AND 
THE  PURPOSa  OF  SUCH  USES: 

All  routine  uses  for  this  system  of 
records  are  located  at  the  beginning  of 
this  notice. 

DSCLOSURE  TO  CONSUMER  RB>ORTMQ 
AQENCCS: 

None. 

POUCieS  AM)  PRACTICES  FOR  STORMQ, 
RETRIEVINO,  ACCESSMQ,  RETAMMQ,  AND 
eSPOStM  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  database. 

retrievabnjty: 

By  name  of  Assassination  Records 
Review  Board  member  or  staff. 

SAFEGUARDS: 

This  system  of  records  is  located  on 
a  computer  system  within  the 
headquarters  offices  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  seciue 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 
into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 


Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level.  Only  Review  Board 
members  and  staff  have  access  to 
Review  Board  computers  where  this 
particular  system  of  records  is  stored. 
Each  individual  who  accesses  Review 
Board  computers  has  two  passwords 
that  he  or  she  defines  and  must  use  each 
time  he  or  she  logs  into  a  Review  Board 
computer. 

RETBinON  AND  DRPOSAU 

Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2107  (1992).  Congress 
has  determined  that  all  Review  Board 
records  are  permanently  valuable  and 
will  be  retained  for  inclusion  in  the  JFK 
Collection  at  the  National  Archives. 

SYVEM  MANAGER(S)  AND  AOOttSS: 

David  Marwell,  Executive  Director, 
Assassination  Records  Review  Board, 
600  E  Street  NW.,  Washington,  DC 
20530. 

NOmCATION  PROCBNJRE: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  ACCESS  PROCEDURES: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

CONTESTMG  RECORD  PROCSHIRES: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATEGORES: 

Review  Board  Members  and  Staff. 

EXEMPTIONS  CLABIED  FOR  THE  SYSTEM: 

No  exemptions. 
ARRB-2 
SYSTEM  name: 

Agency  Contacts  (ARRB-2). 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Assassination  Records  Review  Board, 
600  E  Street  NW.,  2nd  Floor, 
Washington,  DC  20530. 

CATEGORIES  OF  MDIVDUALS  COVERB)  BY 
SYSTEM: 

Staff  members  of  various  Federal 
Government  agencies  with  whom  the 
Assassination  Records  Review  Board 
has  had  contact. 


CATEGORIES  OF  RECORDS  Bl  THE  SYSTEM: 

This  system  contains  information 
regarding  Review  Board  contacts  with 
employees  of  other  Federal  agencies. 
Information  maintained  on  individuals 
in  this  database  may  include: 
Individual's  name,  organization,  title, 
official  duties,  business  address, 
business  phone  number,  business 
electronic  mail  address,  and  business 
fax  number. 

AUTHORfTY  FOR  MABITENANCE  OF  THE  SYSTBI: 
44  U.S.C.  2107.7  (i)  and  (j) 

PURPOSE: 

The  purpose  of  this  system  is  to  track 
Review  Board  contacts  with  current 
employees  of  other  Federal  agencies 
who  are  acting  in  their  official 
capacities.  In  most  cases.  Review  Board 
staff  members  contact  other  Federal 
agencies  in  search  of  assassination 
records  other  agencies  may  have. 
Review  Board  staff  members  also 
contact  employees  of  other  Federal 
agencies  with  questions  about 
administration  of  the  agency. 

ROUTBC  USES  OF  RECORDS  MABfTABB)  M  THE 
SYSTEM,  B4CLUDBIQ  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

All  routine  uses  for  this  system  of 
records  are  located  at  the  begiiming  of 
this  notice. 

DBCLOSURE  TO  CONSUMER  REPORTING 
AQENOES: 

None. 

pouoes  and  practices  for  storbiq, 
retrievbiq,  accessbiq,  retabwo,  and 
obposbig  of  records  bl  the  systac 

storage: 
Computer  database. 

retrievabiuty: 

Full  text  indexed  on  computer.  Can 
search  by  any  text. 

safeguards: 

This  system  of  records  is  located  on 
a  computer  system  within  the 
headquarters  offices  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  secure 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 
into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level.  Only  Review  Board 
members  and  staff  have  access  to 
Review  Board  computers  where  this 
particular  system  of  records  is  stored. 
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Each  individual  who  accesses  Review 
Board  computers  has  two  passwords 
that  he  or  she  defines  and  must  use  each 
time  he  or  she  logs  into  a  Review  Board 
computer. 

RETENnON  AMD  IMPO^ 

Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  K/ennedy 
Assassination  Recdrds  Collection  Act  of 
1992,  44  U.S.C.  2197  (1992).  Congress 
has  determined  th^  all  Review  Board 
records  are  permanently  valuable  and 
will  be  retained  foe  inclusion  in  the  JFK 
Collection  at  the  National  Archives. 

SYSTEM  MANAGBHS)  A|«>  address: 

David  Marwell,  txecutive  Director, 
Assassination  Recffltls  Review  Board, 
600  E  Street  NW.,  fVashington,  IX: 
20530. 

NOmCATION  PROCSMtRE: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  ACCESS  PROCPXJRES: 

The  record  access  procedures  for  all 
systems  of  recordsiis  detailed  at  the 
beginning  of  this  Notice. 

CONTESHNO  RECORD  moCEOURES: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CAT^OORES: 

Review  Board  mlBmbers  and  staff. 


)  fOR  THE  svsrar. 
Yes.  Some  portions  of  this  system  of 
records  are  eligible  for  exemption  under 
5  U.S.C.  552a(k)(2 

ARRB-3 

SYSTEM  NAME: 

Correspondence!  (ARRB-3). 

I 

SeCURfTY  CLASSnCA^nN: 

None. 


SYsrai  location: 

Assassination  Records  Review  Board. 
600  E  Street  NW.,  2nd  Floor, 
Washington,  DC  20530. 

CATEQORIES  OF  M0IVf)UALS  COVERS)  BY 
SYSTBi:  i 

Any  individual  who  corresponds  with 
the  Assassination  Records  Review 
Board. 

CATEQORCS  OF  RKOflOS  M  THE  SYSTBi: 

Copies  of  the  letters  that  individuals 
send  to  the  Review  Board,  and  letters 
that  the  Review  Board  sends  to 
individuals.  The  Records  may  include 
names,  addresses,'  telephone  numbers, 
and  any  other  information  individuals 


provide  to  the  Review  Board  in 
correspondence. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBlK 

44  U.S.C  2107.7  (i)  and  (j) 

purpose: 

The  purpose  of  this  system  is  to  keep 
track  of  the  Review  BoMti's 
correspondence  with  individuals  who 
correspond  with  the  Review  Board. 

ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM,  MCLUOMQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

All  routine  uses  for  this  system  of 
records  are  located  at  the  beginning  of 
this  notice. 

OMCUMURE  TO  CONSUMER  RB>ORTmQ 
AQBtOES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORSIQ, 
RETRIEVMQ,  ACCESSSIQ,  RETAMMQ,  AND 
DSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Paper  files. 

RETRIEVABIUrY: 

By  name  of  individual  who 
corresponds  with  Review  Board. 

SAFEGUARDS: 

This  system  of  records  is  located  in  a 
file  cabinet  within  the  headquarters 
offices  of  the  Assassination  Records 
Review  Board.  The  offices  are  located  in 
a  secure  Federal  building,  with 
Department  of  Justice  guards  at  all 
entrances.  Within  the  building,  the 
offices  are  always  locked.  Review  Bdaid 
members  and  staff  have  encoded  cards 
that  allow  entry  into  the  offices.  Visitors 
must  be  accompanied  at  all  times  by  a 
Review  Board  member  or  staff  member. 
All  Review  Board  members  and  staff 
have  received  security  clearances  at  the 
top  secret  level. 

RETBITION  AND  DISPOSAL: 

Review  Board  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2107  (1992).  Congress 
has  determined  that  all  Review  Board 
records  are  permanently  valuable  and 
will  be  retained  for  inclusion  in  the  JFK 
Collection  at  the  National  Archives. 

SYSTBH  MANAQER(S)  AND  ADDRESS: 

Thomas  Samoluk.  Associate  Director 
for  Communication,  Assassination 
Records  Review  Board,  600  E  Street 
NW.,  Washington,  DC  20530. 

NOTFICAT10N  PROCHMIRE: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
begiiming  of  this  Notice. 


RECORD  ACCESS  PROCSMRES: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

CONTESTMO  RECORD  PROCEDURES: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RKORO  SOURCE  CATEQORIES: 

Individual  who  writes  to  the  Review 
Board,  and  Review  Board  staff  members 
who  respond  to  correspondence. 

EXEMPnONS  CLASIED  FOR  THE  SYSTBi: 

No  exemptions. 
ARRB-4 

systemname: 
Employment  Applications  (ARRB-4). 

security  CLASSIFICATION: 

None. 

SYSTEM  LjOCATION: 

Assassination  Records  Review  Board, 
600  E  Street,  NW.,  2nd  Floor, 
Washington,  DC  20530. 

cateqores  of  mbivduals  covered  by 
system: 

Individuals  who  apply  to  the 
Assassination  Records  Review  Board  for 
employment. 

categories  of  records  in  the  SYSTBi: 

Resumes,  cover  letters,  references, 
correspondence  to  and  from  applicants. 
Individual  information  may  include 
name,  address,  telephone  numbers, 
educational  history,  work  history,  and 
any  other  information  the  applicant 
provides. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2107.8 

PURPOSE: 

The  purpose  of  this  system  is  to 
maintain  a  file  of  the  applications  for 
employment  received  by  the  Review 
Board. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUOMQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  routine  uses  listed 
at  the  beginning  of  this  Notice,  the 
Review  Board  may  contact  references 
provided  by  the  applicant  for  the 
purpose  of  verifying  information  in  the 
application  and  in  the  interview. 

DISCLOSURE  TO  CONSUMER  HEPOKTWn 
AGENCIES: 

None. 
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POUCCB  AND  PRACnceS  FOR  SrORMQ, 
RLIMIMNU,  ACCCaaWO,  nCTA—W,  AND 
OSPOSMQ  OF  RCCOROS  Bi  THE  system: 

STORAGE: 

Paper  files. 

REmEVABUTY: 

By  name  of  applicant 

safeguards: 

This  system  of  records  is  located 
within  the  headquarters  offices  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  secure 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 
into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level. 

REraniON  and  doposau 

Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992, 44  U.S.C.  2107  (1992). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Tracy  Shycoff,  Associate  Director  for 
Administration,  Assassination  Records 
Review  Board,  600  E  Street  NW., 
Washington,  DC  20530. 

NOTnCATION  procbhjre: 

The  notification  procedure  for  all 
systems  of  reowds  is  detailed  at  the 
beginning  of  this  Notice. 

recoro  access  procedures: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

CONTESTBIQ  RECORD  PROCEDURES: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATEQORES: 

Information  in  this  system  of  records 
is  derived,  to  the  greatest  extent 
possible,  from  the  applicants 
themselves.  In  addition,  applicants 
provide  the  Review  Board  with 
refarences  and  Review  Board  staff  may 
obtain  information  from  references  for 
the  file.  Administrative  staff  and  staff 
with  personnel  authority  may  place 
response  letters  and  interview  notes  in 
the  files. 

EXEMPTIONS  CLABIB)  FOR  THE  SYSTBi: 

Yes.  Some  portions  of  this  system  of 
records  are  eligible  for  exemption  under 
5  U.S.C.  552a(k)(5). 


ARRB-6 

systemname: 

Freedom  of  Information  Act  Requests 
(ARRB-5). 

SECURTFY  CLASSnCATION: 

None. 


SYSTEM  location: 

Assassination  Records  Review  Board, 
800  E  Street  NW..  2nd  Floor. 
Washington,  DC  20530. 

CATEQORES  OF  BnVDUALS  COVBtED  BY 

system: 

Individuals  who  file  Freedom  of 
Information  Act  requests  with  the 
Assassination  Records  Review  Board 
members  and  staff. 

CATEGORIES  OF  RECORDS  Bl  THE  SYSTBI: 

Requester  letters,  agency  response 
letters  and  enclosures,  requester 
information  (name,  address,  telephone 
number,  fiax  niunber).  information 
regarding  processing  of  request 
(expenses  incurred,  dates  requests  are 
received,  and  dates  requests  are  due.) 

AUTHORITY  FOR  MABfTENANCE  OF  THE  system: 
5  U.S.C.  552, 44  U.S.C  2107.11(b) 

PURPOSE: 

The  purpose  of  this  system  is  to  keep 
a  record  of  requests  that  the  Review 
Board  has  received  pursuant  to  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552.  and  the  Review  Bowxi's 
responses  to  those  requests. 

ROUTBC  USES  OF  RROROS  MABITABO  Bl  THE 
SYSTEM,  BKLUDBM  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  uses: 

All  routine  uses  for  this  system  of 
records  are  located  at  the  beginning  of 
this  notice. 

DWCtOeURE  TO  OONBUMCn  REPORTBW 

None.  . 

POLICIES  AND  PRACTICES  FOR  STORBIQ, 
RETREWIQ,  ACCE8SBIQ,  RETASmO,  AND 
DBPOSBIG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  database  and  paper  files. 

RETRIEVABILITY: 

By  name  of  FOIA  requester. 

SAFEGUARDS: 

This  system  of  records  is  located 
within  the  headquarters  offices  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  secure 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 


into  the  offices.  Visitors  must  be 
accompanied  at  ail  times  by  a  Review 
Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level. 

RETENTION  AND  disposal: 

Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  2107  (1992).  Congress 
has  determined  that  all  Review  Board 
records  are  permanently  valuable  and 
will  be  retained  for  inclusion  in  the  JFK 
Collection  at  the  National  Archives. 

SYSTBi  MANAGER(S)  AND  ADDRESS: 

Ldura  Denk,  Designated  FOIA  Officer. 
Assassination  Records  Review  Board, 
600  E  Street  NW,  Washington,  IX: 
20530. 

NOnnFICATION  PROCEDURE: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  ACCESS  PROCHHIRE8: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
begiiming  of  this  Notice. 

CONTESTBIQ  RECORD  PflOCBXIRES: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATEQORES: 

Individual  requester,  Executive 
Director  of  Review  Board,  Review 
Board's  Designated  FOIA  Officer. 

EXEMPTIONS  CLABIB)  FOR  THE  SYSTEM: 

No  exemptions. 
ARRB-6 
SYSTEMNAME: 

Investigations  into  Location  of 
Assassination  Records  (ARRB-6). 

SECURTfY  CLASSVKATION: 

None. 

SYSTEM  LOCATION: 

Assassination  Records  Review  Board, 
600  E  Street  NW,  2nd  Floor. 
Washington,  DC  20530. 

CATEGORIES  OF  BMVDUALS  COVERED  BY 
SYSTEM: 

Individuals  who  research  events 
surrounding  the  assassination,  members 
of  the  pubUc,  prior  Federal  employees 
who  worked  on  Congressional 
committees  or  Presidential  commissions 
that  investigated  the  assassination, 
former  Federal  Government  employees 
who  were  possible  subjects  of 
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assassination  invest^aUons,  and 
individuals  who  wele  cooperative 
witnesses  in  prior  assassination 
investigations. 


CATEOcnes  Of  RECORoe  M  THE  system: 

Records  on  individuals  under 
investigation  may  inlclude:  Name, 
address,  date  and  pl*ce  of  birth,  social 
security  number,  lasl  known  home 
address,  individual'^  eonnecticm  to  the 
assassination  of  President  Kennedy, 
names  of  relatives  a*d/or  acquaintances, 
work  history,  and  educational  history. 
Other  records  in  theisystem  include: 
ConespcHidence,  caH  reports,  interview 
reports,  investigative  notes,  requests  to 
Financial  Crimes  Enforcement  Network 
for  information  and  ^sponses,  requests 
to  National  Personnel  Records  Centers 
for  information  and  |?espon8es. 

AUTHOMTY  FOR  KUaiTEMANCE  Of  THE  SYSTBl: 
44  U.S.C.  2107.7(j)  ^ 


The  purpose  of  this  system  is  to 
investigate  where  assassination  records 
may  be  located.  Thif  purpose  is 
accomplished  by  contacting  members  of 
the  public,  prior  Federal  employees  who 
worked  on  committees  and 
commissions  that  investigated  the 
assassination  or  who  were  pos^ble 
subjects  of  assassination  investigations, 
individuals  who  actpd  as  witnesses  in 
prior  assassination  ibvestigations,  and 
individuals  who  research  events  or 
topics  relevant  to  th^  assassination. 

ROUTWE  uses  OF  RECOAOS  KMMTAMB)  M  THE 
SYSTEM.  MCU«MQ  CATiOORES  Of  USERS  AND 
THE  PURPOSES  OF  SUCHi  uses: 

All  routine  uses  fpr  this  system  of 
records  are  located  ft  the  banning  of 
this  notice. 


utu 


DOCtOSURE  TO  CONSUMER  REPORTMQ 


None.  I 

POUOeS  AND  PRACTICE^  FOR  STORMO, 
RETREVMQ,  ACCESSMG^  RETAMNQ.  AND 
OMPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAOE: 

Computer  databases  and  paper  files. 

RETREVASaJTY:  i 

Computer  database:  Full  text  is 
indexed  on  computer.  Can  search  by 
any  text.  Paper  file*  By  subject  of 
investigation. 


SAFCQUAflOS: 

This  system  of  records  is  located 
within  the  headquarters  offices  of  the 
Assassination  Recces  Review  Board. 
The  offices  are  loca  :ed  in  a  secure 
Federal  building,  w|ith  Etepartment  of 


Justice  guards  at  all 


entrances.  Within 


the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 
into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level.  Only  Review  Board 
members  and  staff  have  access  to 
Review  Board  computers  where  parts  of 
this  particular  system  of  records  are 
stored.  Each  individual  who  accesses 
Review  Board  computers  has  two 
passwords  that  he  or  she  defines  and 
must  use  each  time  he  or  she  logs  into 
a  Review  Board  computer. 

RETBinON  AND  disposal: 

Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C  2107  (1992).  Congress 
has  determined  that  all  Review  Board 
records  are  permanentiy  valuable  and 
will  be  retained  for  inclusion  in  the  JFK 
Collection  at  the  National  Archives. 

SYSTEM  MANAOER(^  AND  ADDRESS: 

Etavid  Montague,  Investigator, 
Assassination  Records  Review  Board, 
600  E  Street  NW,  Washington,  DC 
20530. 

NOTFICATION  PROCEDURE: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  ACCESS  PROCaXJRES: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

CONTESTMO  RECORD  PROCBHJRES: 

The  contesting  record  procedures  for 
all  systems  of  records  i^  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATEQORES: 

Individuals  who  provide  information 
in  response  to  investigative  telephone 
calls,  correspondence,  and  interviews. 
Review  Board  members  and  staff. 
Financial  Crimes  Enforcement  Network 
printouts.  National  Personnel  Records 
Center. 

EXEMPTIONS  CLASIED  FOR  THE  SYSTBl: 

Yes.  Some  portions  of  this  system  of 
records  are  eligible  for  exemption  from 
5  U.S.C.  552a(k)(2). 

ARRB-7 

SYSTBiNAME: 

Mailing  List  (ARRB-7). 

SKURITV  CtASSnCATION: 

None. 


SYSTEM  LOCATION; 

Assassination  Records  Review  Boerd, 
600  E  Street  NW,  2nd  Flow.  ■<■ 

Washington,  E)C  20530. 

CATEOORES  OF  MOIVDUALS  COVERS)  SY 
SYSTEM: 

Names  and  mailing  addresses  of 
individuals  who  have  either  asked  to 
receive  public  mailings  or  who  have 
written  to  the  Review  Board  inquiring 
about  general  information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  names  and  addresses  of 
individuals. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2107.7(j) 


The  purpose  of  this  system  is  to  have 
a  central  list  of  names  and  addresses  of 
individuals  who  have  asked  the  Review 
Board  to  place  their  names  and 
addresses  on  the  Review  Board's 
mailing  list.  These  individuals  receive 
all  press  releases  and  notices  that  the 
Review  Board  prints  in  the  Federal 
Register. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDSM  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

All  routine  uses  for  this  system  of 
records  are  located  at  the  b^inning  of 
this  notice. 

DBCLOSURE  TO  CONSUMER  REPORTtlQ 
AGBKIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINQ,  ACCESSOIQ,  RETAIMNQ,  AND 
DBPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  database. 

RETRtEVABILTTY: 

By  name  of  person  on  the  mailing  list. 

SAFEGUARDS: 

This  system  of  records  is  located  on 
a  computer  system  within  the 
headquarters  offices  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  secure 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 
into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level.  Only  Review  Board 
members  and  staff  have  access  to 
Review  Board  computers  where  this 
particular  system  of  records  is  stored. 
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Each  individual  who  accesses  Review 
Board  computers  has  two  passwords 
that  he  or  she  defines  and  must  use  each 
time  he  or  the  logs  into  a  Review  Board 
computer. 

RETBfnON  AND  DOPOSAL: 

Review  Board  records  will  be  retained 
piusuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C  2107  (1992).  Congress 
has  determined  that  all  Review  Board 
records  are  pennamenUy  valuable  and 
will  be  retained  for  inclusion  in  the  JFK 
Collection  at  the  National  Archives. 

SVSrai  MANAGERS  AND  ADDRESS: 

Thomas  Samohik,  Associate  Director 
for  Communication,  Assassination 
Records  Review  Board,  600  E  Street 
NW.,  Washington,  DC  20530. 

won  KtATIOM  PROCEDURE: 

The  notification  procediue  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  Access  PROCEDURES: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

CONTESTMO  RECORD  PROCaMJRES: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATEQORES: 

Individuals  who  write  the  Review 
Board  and  request  that  they  be  placed 
on  the  mailing  lists.  Review  Board  staff 
members. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

No  exemptions. 
ARRB-8 
SYSTEM  name: 

Personal  Security  Files  (ARRB-«). 

SECURITY  CLASSnCATKM: 

Top  Secret. 

SYSTEM  location: 

Assassination  Records  Review  Board, 
600  E  Street  NW.,  2nd  Floor. 
Washington.  DC  20530. 

cateqores  of  moivduals  covered  by 
system: 

Current,  former,  and  pending 
Assassination  Records  Review  Board 
staff  who  have  applied  for  security 
clearances. 

CATEQORES  OF  RECORDS  M  THE  SYSTEM: 

All  information  the  individual 
supplied  for  his  or  her  security 
investigation,  including  names,  current 
and  former  addresses,  social  security 


number,  work  history,  educational 
history,  names  of  relatives  and 
acquaintances  and  references.  Results  of 
background  investigation.  Some  staff 
members  were  previously  employees  of 
other  Government  agencies  and 
background  information  in  their  files 
may  include  information  from  SF-85 
forms  they  completed  for  a  previous  job. 
Fingerprint  cards.  Letters  of 
adjudication.  Privacy  Act  waivers 
signed  by  staff.  Records  of  the 
individual's  security  education.  Records 
of  any  security  infractions  by  the 
individual. 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTEM: 
44  U.S.C.  2107.7(c),  2107.8,  5  U.S.C. 
732.  and  Executive  Order  10450. 

The  purpose  of  this  system  is  for  the 
Review  Board's  security  officer  to  have 
enough  information  about  Review  Board 
staff  members  to  adjudicate  whether 
staff  members  are  eligible  for  national 
security  pomtions. 

ROVTME  USES  OF  RECORDS  MASfTAMED  M  THE 
SYSTEM,  SICLUOSIG  CATEQORES  OF  USERS  AM) 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  routine  uses  listed 
at  the  beginning  of  this  notice,  the 
Review  Board's  Security  Officer  and 
Deputy  Security  Officer  disclose 
information  from  this  system  of  records 
to  security  officers  at  the  Department  of 
Justice  who  aid  the  Review  Board  in 
making  determinations  about  eligibility 
for  security  clearances. 

The  Review  Board  may  disclose  a  staff 
member's  name  and  security  clearance 
level  to  another  Federal  agency  when  a 
member  of  the  staff  needs  to  review 
another  agency's  classified  material 
under  the  JFK  Act. 

Certain  assassination  records  are 
classified  at  the  Special  Compartmented 
IilformaticHi  (SCI)  level  and  some 
Review  Board  staff  members  will 
require  SQ  clearances  to  review  these 
types  of  records.  Because  the  Review 
Board  does  not  have  authority  to  grant 
such  clearances,  the  Review  Board  may 
disclose  the  results  of  a  staff  member's 
background  investigation  to  the  Central 
Intelligence  Agency  (QA)  so  that  the 
CIA  can  adjudicate  the  staff  member's 
request  for  a  SQ  clearance. 

DBCLOSURE  TO  CONSUMER  REPORTMQ 
AGENCIES: 

None. 

POUCES  AND  PRACTICES  FOR  STORSIQ, 
RETREVMQ,  ACCCOTMQ,  RETAMMQ,  AND 
DBPOSMQ  OF  RECORDS  M  THE  SYSTBl: 

STORAGE: 

Paper  files. 


retrevabsjty: 

By  name  of  Assassination  Records 
Review  Board  staff  member. 

This  system  of  records  is  located 
%vithin  the  headquarters  offices  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  secure 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 
into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level.  V/ithin  the  Review  Board's 
offices,  records  are  stored  in  a  GSA 
approved  safe  in  a  controlled  access 
area. 

RETBfnON  AND  disposal: 

Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2107  (1992). 

SYSTBl  MANAGER(S)  AND  ADDRESS: 

David  Marwell,  Executive  Director 
and  Security  Officer,  Assassination 
Records  Review  Board,  600  E  Street 
NW.,  Washington,  DC  20530. 

N0TFICAT1ON  PROCEDURE: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  ACCESS  PROCBKIRES: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

CONTESTMO  RECORD  PROCBMJRES: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATEQORES: 

Information  in  this  system  of  records 
is  derived,  to  the  greatest  extent 
possible,  from  the  applicants 
themselves.  In  addition,  applicants 
provide  the  Review  Board  with  names 
of  individuals,  organizations,  and 
geographical  locations.  The  background 
investigator  obtains  information  from 
such  references  for  the  file. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

Yes.  Some  portions  of  this  system  of 
records  are  eligible  for  exemption  from 
5  U.S.C.  552a  (k)(l)  and  (k)(S). 

ARRB-0 

SYSTBl  name: 

Personnel  Files  (ARRB-9). 
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aecuMTr  cumncATVM: 
None. 

•VSIIH  LOCATION: 

Assassination  Records  Reviaw  Boaid. 
600  E  Street  NW..  4nd  Floor, 
Washington.  DC  20630. 

CATCOOMEk  OF  MDMDIMLS  COVEHB)  >V 


Assassination  Records  Review  Board 
members,  current  staff,  former  staff,  and 
pending  staff  with  ictive  offers  of 
fflnployment  from  ^e  Review  Board. 


CATeaofMES  OF  RSCoMis  M  THE  system: 

The  Goieral  SerAoes  Administration 
(GSA)  keeps  the  Official  PerstHmel  Files 
(OFF)  of  Review  Bciavd  members  and 
staff.  The  Review  Bbard  keeps  copies  of 
documents  that  areiin  the  OFF  at  GSA, 
including  copies  oflSF— 171  forms 
(listing  individual'!  name,  address, 
telephone  numbers^  availability,  salary  ' 
requirements,  military  service,  special 
skills,  accomplishi^ents,  awards,  names 
of  references,  worklhistory,  educational 
background,  social 'security  numbw, 
names  of  fiamily  numbers  who  work  for 
the  Government,  whether  individxial  has 
ever  been  convicted  of  a  felony).  Jn 
addition,  the  Revieiw  Board  keeps  staff 
resimies  (which  include  much,  of  the 
same  information  provided  in  the  SF- 
171),  names  of  references,  interview 
notes,  benefits  information,  employee 
evaluations,  letters  |to  applicants 
extending  offers  of  Employment,  and 
personnel  actions.  { 

AUTHOWTY  FOR  MASn4MNCE  OF  THE  STSTafK 
44  U.S.C.  2107.8: 


lOf  tiis! 


purpose: 

The  purpose  of  tiis  system  is  to  allow 
the  Review  Board  tp  keep  effective 
hiring  decisions.     | 

ROUTSC  uses  OF  RECORDS  MASfTAMEO  M  THE 

svsrai,  »icu«NQ  categories  of  users  and 

THE  PURPOSES  OF  SUCM  USES: 

All  routine  uses  for  this  system  of 
records  are  located  .at  the  beginning  of 
this  notice. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AQBICCS: 

None. 

policies  and  pracncfs  for  storing, 
retrkvmq,  accessing,  retammq,  and 
dspossm  of  records  m  the  systbl: 

storaqe: 
Paper  files. 

RETRCVABMJrr: 

By  name  of  Assassination  Records 
Review  Board  meniber  or  staff. 

SAFEGUARDS:       ' 

This  system  of  records  is  located 
within  the  headquarters  offices  of  the 


Assassination  Records  Review  Board. 
Ilie  offices  are  located  in  a  secure 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within . 
the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 
into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  staff  membw.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area. 

REICWnOW  AND  OHPOSAL: 

Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992, 44  U.S.C  2107  (1992). 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Tracy  Shycoff,  Associate  Director  for 
Administration,  Assassination  Records 
Review  Board,  600  E  Street  NW.. 
Washington,  DC  20530. 

NUmUATIOM  PROCEDURE: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  ACCESS  PROCEDURES: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
t>eginning  of  this  Notice. 

CONTESTMQ  RECORD  PROCSWRES: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATEQORES: 

To  the  greatest  extent  possible, 
records  in  this  system  are  derived  from 
information  that  the  individual  provides 
to  the  Review  Board.  Other  sources  of 
information  include  individual's 
supervisor,  persons  who  act  as 
references  for  individual,  and 
administrative  staff. 

EXBVnONS  CLASdB)  FOR  THE  SYSTBl: 

No  exemptions. 

ARRB-10 

SYSTBi  name: 
Public  Contacts  (ARRB-10). 

SECURRY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Assassination  Records  Review  Board, 
600  E  Street,  NW.,  2nd  Floor, 
Washington,  DC  20530. 


CATGOORSS  OF  mVBUALS  OOVBIB)  BY 
SYSTBl: 

Members  of  the  general  public  with 
whom  the  Assassination  Records 
Review  Board  has  established  contact 
Members  of  the  public  who  worked  on 
Presidential  commissions  or 
Congressional  committees  that 
investigated  the  assassination. 

CATEQORCS  OF  RECOnOS  M  THE  SYSTBl: 

Individual's  name,  organization,  title, 
address,  telephone,  fax  number. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
44  U.S.C  2107.70) 


The  purpose  of  this  system  is  to  track 
Review  Board  contacts  with  individuals 
who  are  not  current  employees  of  other 
Federal  agencies  acting  in  their  official 
capacities.  (Contacts  with  current 
Federal  employees  who  are  acting  in 
their  official  capacities  will  appear  in 
the  Agency  Contacts  system  of  records.) 
In  most  cases,  Review  Board  staff 
members  contact  such  individuals  in 
search  of  assassination  records  or 
informaticMi  about  assassination  records. 

ROUTSC  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  SICLUDSIQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

All  routine  uses  for  this  system  of 
records  are  located  at  the  beginning  of 
this  notice. 

OBCLOSURE  TO  CONSUMER  REPORTMQ 
AQBKCS: 

None. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETREVMQ,  ACCESSMQ,  RETAMSIQ,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computer  database. 

retrevabhjty: 
By  name  of  the  subject  individual. 

safeguards: 

This  system  of  records  is  located  on 
a  computer  system  within  the 
headquarters  offices  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  secure 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow,  entry 
into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level.  Only  Review  Board 
members  and  staff  have  access  to 
Review  Board  computers  where  this 
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particular  system  of  records  is  stored. 
Each  individual  who  accesses  Review 
Board  computers  has  two  passwords 
that  he  or  she  defines  and  must  use  each 
time  he  or  she  logs  into  a  Review  Board 
computer. 

RETENTION  AND  DSPOSAL: 

Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2107  (1992).  Congress 
has  determined  that  all  Review  Board 
records  are  permanently  valuable  and 
will  be  retained  for  inclusion  in  the  JFK 
Collection  at  the  National  Archives. 

SYSTEM  MANAQBMS)  AND  ADDRESS: 

Thomas  Samoluk,  Associate  Director 
for  Communication,  Assassination 
Records  Review  Board,  600  E  Street 
NW.,  Washington,  DC  20530. 

NOTV1CATION  PROCEDURE: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
begiiming  of  this  Notice. 

RECORD  ACCESS  PROCEDURES: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

CONTESTMQ  RECORD  procedures: 

llie  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATEQORCS: 

Review  Board  staff  members. 

EXBfVnONS  CLASIED  FOR  THE  SYSTBl: 

Yes.  Some  portions  of  this  system  of 
records  are  eligible  for  exemption  imder 
5  U.S.C.  552a(k)(2). 

ARRB-11 

systbiname:  , 

Record  Identification  Form  Databases 
(ARRB-11). 

SECURfTY  CLASSnCATION: 

None. 

SYSTEM  LOCATION: 

Assassination  Records  Review  Board, 
600  E  Street  NW.,  2nd  Floor. 
Washington,  DC  20530. 

CATEQORCS  OF  MDMDUALS  COVERED  BY 
SYSTEM: 

Individuals  listed  on  record 
identification  forms. 

CATEQORia  OF  RECORDS  M  THE  SYSTEM: 

Record  Identification  Forms  list,  in 
relevant  part,  the  names  of  individuals 
who  are  mentioned  in  the  particular 
Government  record  that  is  the  subject  of 
the  Record  Identification  Form. 


AUTHORmr  FOR  MAMTENANCE  OF  THE  system: 
44  U.S.C.  2107.9  and  2107.7  (i)  and  (j) 

purpose: 

The  JFK  Act  requires  that  each 
assassination  record  be  accompanied  by 
an  electronic  identification  aid.  The 
National  Archives  designed  the  form  for 
these  record  identification  forms,  and 
the  Review  Board  uses  these  forms 
regularly  in  keeping  track  of 
assassination  records  that  have  been,  are 
being,  or  need  to  be  processed.  The 
forms  have  two  sections  that  often 
contain  the  names  of  individuals — the 
"to/from"  section  that  identifies  the 
author  and  the  addressee  of  the 
assassination  record  and  the  "subjects" 
section  that  identifies  the  subject  matter 
of  the  document.  Generally,  the  name  is 
the  only  personal  information  that 
appears  on  the  form,  so  the  effects  on 
the  privacy  of  individuals  is  minimal. 
The  JFK  Act.  44  U.S.C.  2107.9  and 
2107.7  (i)  and  (j),  provides  authority  for 
maintenance  of  this  system.  The 
-  dociunents  in  this  system  are  generated, 
in  laige  part,  by  other  Federal  agencies 
and  each  document  in  the  system  refers 
to  a  record  that  originated  in  another 
Federal  agency. 

ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

All  routine  uses  for  this  system  of 
records  are  located  at  the  banning  of 
this  notice. 

DBCLOSURE  TO  CONSUMER  REPORTMQ 
AQENCCS: 

None. 

POUCIES  AND  PRACTICES  FOR  STORMn, 
RETRIEVMQ,  ACCBSMG,  RETAMMQ,  AND 
DBPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computer  database. 

RETRIEVABILfTY: 

Full  text  indexed  on  computer.  Can 
search  by  any  text. 

safeguards: 

This  system  of  records  is  located  on 
a  computer  system  within  the 
headquarters  offices  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  secure 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 
into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level.  Only  Review  Board 


members  and  staff  have  access  to 
Review  Board  computers  where  this 
particular  system  of  records  is  stored. 
Each  individual  who  accesses  Review 
Board  computers  has  two  passwords 
that  he  or  she  defines  and  must  use  each 
time  he  or  she  logs  into  a  Review  Board 
computer. 

RETBinON  and  DISP06AL: 

Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  2107  (1992).  Congress 
has  determined  that  all  Review  Board 
records  are  permanently  valiiable  and 
will  be  retained  for  inclusion  in  the  JFK 
Collection  at  the  National  Archives. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

David  Marwell,  Executive  Director, 
Assassination  Records  Review  Board, 
600  E  Street  NW,  Washington,  DC 
20530. 

NOnFICATION  PROCEDURE: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
begiiming  of  this  Notice. 

RECORD  ACCESS  PROCBXIRES: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 


CONTESTMG  RECORD  PROCEDURES: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATEGORIES: 

The  JFK  Act  requires  that  all  agencies 
with  assassination  records  process  those 
records  under  the  JFK  Act  and  create  a 
"record  identification  form"  that 
identifies  the  record.  The  agency  sends 
its  electronic  version  of  the  record 
identification  forms  to  the  Review 
Board.  The  information  in  the  record 
identification  forms  originates  with  the 
agency  that  created  the  form. 

EXBaniONS  CLAMB)  FOR  THE  SYSTEM: 
No  exemptions. 

ARRB-12 

SYSTEM  NAME: 

Research  and  Analysis  Research  Aids 
(ARRB-12). 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION:  '^ 

Assassination  Records  Review  Board, 
600  E  Street  NW.  2nd  Floor. 
Washington,  DC  20530. 
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CATEQOma  OF  MDIVIH|ALS  COVERED  BY 

SYsrac 

Individuals  relevant  to  the 
assassination. 

CATEQORES  OF  RECOWk  M  THE  SVSrai: 

Name  of  individufil,  information 
connection  the  individual  to  events 
surrounding  the  assassination  of 
President  Kennedy.  | 

AUTMOWTY  FOB  IIA»ITH|AIIC€  OF  THE  SYSTBfc 

44  U.S.C  2107.7  k)  and  (j) 


The  Review  Boant  staff  is  divided  into 
several  units,  one  o(  which  is  the 
Research  and  AnalWis  imit.  Analysts  in 
this  unit,  together  vnth  the  Associate 
Director  of  Research  and  Analysis, 
develop  research  aids  to  assist  in 
identifying  individuals  and  events 
connected  to  the  assassination. 

ROUnNE  UKS  OF  lieCOWn  MMNTAMBB  M  THE 
SYVTEM,  RMXUOMQ  CATpQOMES  OF  USERS  AMI 
THE  FMWO«S  OF  SUCH  uses: 

All  routine  uses  ibr  this  system  of 
records  are  located  Rt  the  beginning  of 
this  notice.  I 


TO 


t  AMB  FRACncqi  FOR  SrOfMM, 

RETRKwio.  Mxaamn,  trntmrnta,  and 

I  OF  RECORD^  M  THE  system: 


None. 


locumjant 


UMI 


stoimqe: 
Computer  d 

retrkvahuty: 

Docimients  are  oi  word  processor. 
Can  search  documents  for  any  text. 

SAFCQUAROS:  | 

This  system  of  records  is  located  on 
a  computer  system  within  the 
headquarters  officef  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  secure 
Federal  building.  With  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  o^ces  are  always 
locked.  Review  Bo^d  members  and  staff 
have  encoded  card$  that  allow  entry 
into  the  offices.  Victors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level.  Only  Review  Board 
members  and  staff  nave  access  to 
Review  Board  computers  where  this 
particular  system  of  records  is  stored. 
Each  individual  wbo  accesses  Review 
^oard  computers  l^is  two  passwords 
that  he  or  she  defines  and  must  use  each 
time  he  or  she  logs,  into  a  Review  Board 
computer. 


retention  AND  disposal: 

Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  2107  (1992).  Congress 
has  determined  that  all  Review  Board 
records  are  permanently  valuable  and 
will  be  retained  for  inclusion  in  the  JFK 
Collection  at  the  National  Archives. 

SYSTBi  MANAaER(8)  AND  ADORESS: 

T.  Jeremy  Gunn,  Associate  Director 
for  Research  and  Analysis. 
Assassination  Records  Review  Board, 
600  E  Street  NW.  Washington,  DC 
20530. 

NOmCATION  FROCaHJRE: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  ACCESS  PROCBNIRES: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

CONTESTMO  RECORD  procedures: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATGOORCS: 

Review  Board  members  and  staff, 
secondary  source  material  concerning 
the  assassination,  including  articles, 
books,  computer  databases,  and 
unclassified  Government  documents. 

FOR  THE  system: 


No  exemptions. 
AAIW-13 


SYSTBI  I 

Subject  File  (ARRB-13). 

SECMVrV  CLASSnCATION: 

Top  Secret. 

SYSTCM  location: 

Assassination  Records  Review  Board, 
600  E  Street  NW,  2nd  Floor, 
Washington.  DC  20530. 

CATEQORKS  OF  MBIMDUALS  COV»ED  SY 
SYSTEM: 

Individuals  who  are  relevant  to  the 
assassination. 


CATEQORCS  OF  RECORDS  SI  THE  SYSTEM: 

Names,  titles,  organizations,  current 
and/or  former  business  and/or  home 
addresses,  current  and/or  former 
business  and/ or  home  telephone 
niunbers,  current  and/or  former 
business  and/or  home  fax  numbers, 
work  history,  educational  history,  and 
connection  to  events  surroimding  the 
assassination. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTai: 

44  U.S.C.  2107.7  (i)  and  (j) 

PURPOSE: 

In  order  to  locate  as  many 
assassination  records  as  possible,  staff 
members  on  the  Review  Board  must 
have  a  full  understanding  of  events 
connected  to  the  assassination.  The 
Research  and  Analysis  unit  of  the 
Review  Board  staff  maintains  this 
system  of  records  to  hold  information 
on  a  variety  of  assassination-related 
subjects,  such  as  "Oswald  in  Mexico 
City,"  "Zapruder  Fihn,"  and  "Jack  .^^ 
Ruby." 

ROUTME  USES  OF  RECORDS  MASITAMED  M  THE 
SYSTEM.  MCLUOSIQ  CATEQORIS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

All  routine  uses  for  this  system  of 
records  are  located  at  the  beginning  of 
this  notice. 
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0MCL08URETO 
AQSICCS: 

None. 


CONSUMER  REPORTMQ 


POUCIES  AND  PRACTICES  FOR  STORMQ. 
RETRKVDtO,  ACCCS8W0.  RETAMNO.  AND 
DMPOSRM  OF  RECORDS  M  THE  SYSTBl: 

STORAQE: 

Paper  files. 

retrevabsjty: 

By  name  of  subfect  Subject  may  be  an 
individuaL 

safequards: 

This  system  of  records  is  located 
within  the  headquarters  offices  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  secure 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 
-into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level. 


Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  2107  (1992).  Congress 
has  determined  that  all  Review  Board 
records  are  permanently  valuable  and 
will  be  retained  for  inclusion  in  the  JFK 
Collection  at  the  National  Archives. 


SYSTBi  MANAOERM  AND  / 

T.  Jeremy  Gunn,  Associate  Director 
for  Research  and  Analysis. 
Assassination  Records  Review  Board. 


600  E  Street  NW.  2nd  Floor, 
Washmgton,  DC  20530. 

NomcATiON  procedure: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
begiiming  of  this  Notice. 

record  access  procedures: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

CONTESTMO  record  PROCBMJRES: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATEQORCS: 

Secondary  source  materials,  including 
articles,  bo<dcs,  computer  databases,  and 
unclassified  Government  records. 

EXBVnONS  CLAMB)  FOR  THE  system: 

Yes.  Some  portions  of  this  system  of 
records  are  eligible  for  exemption  imder 
5  U.S.C.  552a  (k)(l)  and  (k)(2). 

ARRB-14 

SYSTEM  NAME: 

Time  and  Attendance  Files  (ARRB- 
14). 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  LOCATION: 

Assassination  Records  Review  Board, 
600  E  Street  NW,  2nd  Floor, 
Washington.  DC  20530. 

CATBXWCS  OF  MOIVDUALS  COVERED  BY 
SYSTBtt 

Current  and  former  Assassination 
Records  Review  Board  members  and 
staff. 

CATEGORIES  OF  RK0R06  M  THE  SYSTEM: 

bidividual's  name,  social  security 
nimiber,  and  time  and  attendance 
records. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2107.8 

purpose: 

The  purpose  of  this  system  of  records 
is  to  keep  track  of  Review  Board  staff 
members'  time  and  attendance  at  work 
in  order  to  administer  payroll,  annual 
leave,  and  sick  leave  poUcies. 

ROUTSC  uses  of  RECORDS  MAMTAMED  M  THE 
SYSTBI,  MCLUOSIG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  routine  uses  listed 
at  the  beginning  of  this  Notice,  the 
Associate  Director  for  Administration 
routinely  discloses  information  from 
this  system  to  the  General  Services 
Administration. 


OMCLOSURETO 
AQENCCS: 

None. 


OONBUMCn  REPORT  Sn 


POUCCS  AND  PRACTICES  FOR  STORMQ. 
RETREVMQ,  ACCESSMQ,  RETAMMQ.  AND 
DBP06MQ  OF  RECORDS  M  THE  system: 

STORAGE: 

Paper  files. 

retrievabhjty: 

By  name  of  Assassination  Records 
Review  Board  member  or  staff. 

safeguards: 

This  system  of  records  is  located 
within  the  headquarters  offices  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  secure 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  offices  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 
into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  staff  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level.  Records  are  stored  in  a 
locked  file  cabinet  in  a  controlled  access 
area. 

RETBOION  AND  DOPOSAL: 

Review  Board  records  will  be  retained 
pursuant  to  the  provisions  of  The 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2107  (1992). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Tracy  Shycoff,  Associate  Director  for 
Administration,  Assassination  Records 
Review  Board,  600  E  Street  NW, 
Washington,  DC  20530. 

NOTFICATION  PROCBMJRE: 

The  notification  procedure  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  ACCESS  PROCEDURES: 

The  record  access  procedures  for  all 
systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

CONTESTMO  RECORD  PROCEDURES: 

The  contesting  record  procedures  for 
all  systems  of  records  is  detailed  at  the 
beginning  of  this  Notice. 

RECORD  SOURCE  CATEQORCS: 

The  Associate  Director  for 
Administration  fills  in  the  forms  in  the 
system  based  on  leave  request  forms 
that  individual  staff  members  complete. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTBI: 

No  exemptions. 


ARRB-15 
SYSTBI  NAME: 

Travel  and  Reimbursement  Files 
{ARRB-15). 

SECURITY  CLASSnCATION: 

None. 

SYSTBI  LOCATION: 

Assassination  Records  Review  Board, 
600  E  Street  NW,  2nd  Floor. 
Washington,  DC  20530. 

CATEQORCS  OF  MOIVDUALS  COVERED  BY 
SYSTBI: 

Assassination  Records  Review  Board 
members,  staff,  and  invited  speakers. 

CATEQORCS  OF  RECORDS  M  THE  SYSTBI: 

Names,  addresses,  telephone 
numbers,  fax  numbers,  social  security 
numbers. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTBK 
44  U.S.C.  2107.8 

PURPOSE: 

The  piupose  of  this  system  of  records 
is  to  keep  track  of  Review  Board 
members',  contractors',  and  staff 
members'  travel  plans,  expenses,  and 
reimbursements. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTBI,  MCLUDBM  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  routine  uses  listed 
at  the  beginning  of  this  notice,  the 
Associate  Director  for  Administration 
and  the  Assistant  Associate  Director  for 
Administration  routinely  use  this 
system  of  records  to  arrange  and  track 
business  travel  for  Review  Board 
members  and  staff.  In  addition,  the 
Associate  Director  for  Administration 
and  the  Assistant  Associate  Director  for 
Administration  use  the  system  of 
records  to  track  expenses  of  Review 
Board  members  and  staff  and  to 
reimburse  Review  Board  members  and 
staff  for  expenses.  The  Review  Board 
discloses  information  hom  this  system 
of  records  to  travel  agents  and  travel 
vendors.  In  addition,  the  Review  Board 
discloses  information  from  this  system 
of  records  to  the  General  Services 
Administration. 

DISCLOSURE  TO  CONSIWCR  REPORTMQ 
AQENCCS: 

None. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  ACCESSING,  RETAMMQ,  AND 
DBPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Paper  files. 

retrcvabhjty: 

.  By  name  of  individual  traveler  or 
individual  who  requires  reimbursement. 
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SAreaUAMM:  I 

This  system  of  reOords  is  located 
within  the  headquafters  offices  of  the 
Assassination  Records  Review  Board. 
The  offices  are  located  in  a  secure 
Federal  building,  with  Department  of 
Justice  guards  at  all  entrances.  Within 
the  building,  the  ofSces  are  always 
locked.  Review  Board  members  and  staff 
have  encoded  cards  that  allow  entry 
into  the  offices.  Visitors  must  be 
accompanied  at  all  times  by  a  Review 
Board  member  or  st^  member.  All 
Review  Board  members  and  staff  have 
received  security  clearances  at  the  top 
secret  level  Rec(Hd$  are  stored  in  a 
locked  file  cabinet  iti  a  controlled  access 
area.  i 

RBI B^^i w^^^  ^ifwu0  a^^^^F^^^P^^fc* 

Review  Board  records  will  be  retained 
purmant  to  the  protisions  of  The 
President  John  F.  Kennedy 
Assassination  Recotds  Collection  Act  of 
1992,  44  U.S.C.  2107  (1992).  Congress 
has  determined  that  all  Review  Board 
records  are  perman^tly  valuable  and 
will  be  retained  for  inclusion  in  the  JFK 
Collection  at  the  National  Archives. 

svcTBi  KMNAonW  AMD  Aoonas: 

Tracy  Shycoff ,  Associate  Director  for 
Admiidstration,  Assassination  Records 
Review  Board,  600  E  Street  NW, 
Washington.  DC  20(30. 

NOmCATKMI 

The  notification  procedure  for  all 
systems  of  records  Is  detailed  at  the 
beginning  of  this  Notice. 

Rccoao  Access  raoctouRES: 

The  record  accesf  procedures  for  all 
systems  of  records  Is  detailed  at  the 
beginning  of  this  Notice. 

coNTCsmo  mcom  PdocBMaes: 

The  contesting  r^ord  procedures  for 
all  systems  of  recoiris  is  detailed  at  the 
beginning  of  this  N  stice. 

RECoao  souecc  CATiionES: 

Review  Board  members  and  staff. 
Travel  agents.  Travel  vendors.  General 
Services  Administration. 


EXBfvnoNS  cuuMED  son  Tw  system: 

No  exemptions 

Dated:  December  8  1995. 
David  G.  MarweU, 

Executive  Director,  A^ssination  Records 
Review  Board. 
[FR  Doc  95-30383  Filed  12-13-95;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Agency  Fonn  Under  Review  by  the 
Office  Of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

ilUe:  National  Employers  Survey  n. 

Fonn  Numberis):  None.  Automated 
siirvey  instrument. 

Agency  Approval  Munber;  0607- 
0787. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Burden:  600  hours. 

Number  of  Respondents:  3.000 

Avg  Hours  Per  Response:  12  minutes. 

Needs  and  Uses:  Tne  Bureau  of  the 
Census  plans  to  conduct  a  follow-up  to 
the  National  Employers  Survey  (NES) 
(originally  titled  the  National  Training 
Survey)  which  was  conducted  in  the 
Fall  of  1994.  The  NES  provided  a 
baseline  of  information  about  how 
employment,  training,  and  hiring 
practices  affect  and  promote  a  sldlled 
and  proficient  workforce.  Results  were 
enthusiastically  welcomed  and  accepted 
by  government,  business,  and  academia 
as  filling  a  need  for  informatiou  on 
employment,  training,  and  hiring 
practices  and  policies.  The  NES  n  is  a 
short  follow-up  survey  directed  to  the 
original  NES  respondents  to  clarify, 
confirm,  and  amplify  the  results  of  the 
original  siuvey,  as  well  as  address  some 
points  raised  by  those  results. 
Employers  will  use  the  results  of  the 
NES,  augmented  with  this  follow-up 
information,  to  formulate  employment 
practices  and  policies.  Government  will 
use  the  results  in  legislative  and  policy- 
making decisions. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  One  time. 

Respondent's  Obligation:  Volimtary. 
0\W  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14di  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Written  conunents  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Maria  Gonzalez,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 


Dated:  December  8, 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc  95-30412  Filed  12-13-95;  8:45  am) 
BiujNG  cooE  asio-er-p 

Agency  Fonn  Under  Review  by  the 
Office  of  Management  and  Budget 

E)OC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1996  Annual  E)emographic 
Survey  -  Supplement  to  the  Current 
Popukticm  Survey. 

Form  Number(s):  CPS-580.  -580(SP), 
-676,  -676(SP). 

Agency  Approval  Number:  0607- 
0354. 

Type  of  Request:  Extension  of  a 
ciirrently  approved  collection. 

Burden:  23.442  hoiurs. 

Number  of  Respondents:  58.000. 

Avg  Hours  Per  Response:  24Vi 
minutes. 

Needs  and  Uses:  The  Buroau  of  the 
Census  conducts  the  Annual 
Demographic  Survey  (ADS)  every  year 
in  March  as  a  supplement  to  the  Current 
Population  Survey  (CPS).  In  the  ADS, 
we  collect  information  in  the  areas  of 
work  experience,  migration,  personal 
income  and  noncash  benefits, 
household  noncash  benefits,  and  race. 
The  Bureau  of  Labor  Statistics  and  the 
Department  of  Health  and  Hiunan 
Services  co-sponsor  the  supplement 
along  with  the  Census  Biireau  and  use 
data  gathered  in  the  ADS  to  determine 
the  official  Government  poverty 
statistics.  The  questions  for  the  1996 
supplement  will  be  the  same  as  those 
asked  In  1995  with  some  new  items  and 
some  changes  to  existing  items. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14di  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  shoiild  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  Maria  Gonzalez,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 


Dated:  December  8, 1995. 
Gerald  TadMi 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  95-30413  Filed  12-13-95;  8:45  am] 
sajjNa  cooc  ssio-ot-f 


Bureau  of  the  Census 

Title:  Study  of  Public  Attitudes  Toward 
Administrative  Records  Use 

agency:  Bureau  of  the  Census. 

Commerce. 

ACnON:  Proposed  Agency  Information 

Collection  Activity;  Comment  Request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and  response 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  t^e  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  12, 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Gerald  Tache,  Departmental  Forms 
Clearance  Officer,  [>9partment  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  N.W.  Washington, 
D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  should  be  directed  to 
Randall  Neugebauer,  Bureau  of  the 
Census,  Room  3587-3,  Washington,  D.C. 
20233-7100,  (301)  457-3952. 

SUPPLEMENTARY  INFORMATKM: 
I.  Abstract 

The  purpose  of  this  survey  is  to  study 
the  public's  attitudes  regarding:  1)  the 
Census  Bureau's  planned  use  of 
administrative  records  in  the  2000 
census  and  2)  a  proposal  to  collect 
social  security  numbers  for  each 
household  member  in  the  decennial 
census.  In  the  design  for  the  2000 
census,  the  Census  Bureau  plans  to 
expand  the  use  of  administrative 
records  to  estimate  characteristics  of 
nonresponding  households,  supplement 
missing  data  for  respondents  that  return 
incomplete  forms,  and  estimate  the 
number  of  persons  missed  within 
households.  Collection  of  social  seouity 
numbers  would  assist  efforts  to 
accurately  match  administrative  records 
information.  This  research,  in 


conjunction  with  results  from  an  earUer 
siuvey,  will  enable  the  Census  Bureau 
to  assess  the  public's  attitudes. 

L  Method  irf  Collection 

Telephone  interviews  will  be 
conducted  using  an  automated  survey 
instrument  and  a  random  digit  dialing 
sampling  design. 

m.  Data 

OMB  Number:  Not  available. 

Form  Numbers:  The  automated  survey 
instrument  will  not  have  a  form 
number. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  and 
households. 

Estimated  Number  of  Respondents: 
1.200. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  300. 

Estimated  Total  Annual  Cost: 
$91,900. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  technique 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  December  11, 1995. 

Gerald  Tadie, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

(FR  Doc.  95-30504  Filed  12-13-95;  8:45 
a.m.] 
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Address  System  Infomfistion  Survey 
1996  (ASiS  96);  Proposed  Agency 
information  Collection  Activity; 
Comment  Request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C  3506  (c) 
(2)  (A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  12. 
1996. 

ADDRESSES:  Direct  all  written  comments 
to  Gerald  Tache,  Departmental  Forms 
Clearance  Officer,  Ctepartment  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instruction  should  be 
directed  to  Dr.  Joel  Morrison,  Chief, 
Geography  Division,  Bureau  of  the 
Census,  Washington,  DC  20233, 
telephone  (301)  457-1132,  or  e-mail  to 
"joel.morrison@census.gov." 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau,  in  preparing  a 
Master  Address  File  (MAF)  for  the  2000 
Decennial  Census  and  on-going  census 
surveys,  is  collecting  data  on  the 
prevalence  of  non-city  style  addresses 
and  whether  governments  are 
establishing  or  planning  to  establish 
dty-style  addresses  by  1998.  The 
Census  Bureau  will  use  this  information 
to  make  decisions  about  2000  decennial 
census  enumeration  and  processing 
methodologies.  Information  from  the 
survey  also  will  accelerate  their  city 
style  addressing  in  conjunction  wiUi  the 
US  Postal  Service.  The  information  for 
this  siuvey  will  come  from  county 
personnel  in  the  non-New  England 
states  and  Minor  Civil  Division 
personnel  in  the  New  England  states. 
The  regional  office  geographers  will 
conduct  the  survey  by  telephone  from 
the  regional  offices.  This  is  done  under 
authority  of  Title  13.  United  States 
Code,  Section  141  and  193. 

n.  Method  of  Collection 

The  data  will  be  collected  via 
telephone  interviews. 

m.  Data 

OMB  Number:  0607-0772. 
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Form  Number  Form  DC-20a. 

Type  of  Review:  Rbgular. 

Affected  Public:  F\mctioniiig  county 
govemments  in  non^New  En^and  states 
and  functiaiing  New  England  states' 
Minw  Civil  Divisions  that  were  not 
completely  dty-stylt  addressed  as  of 
September  1993. 

Estimated  Mun/ief  of  Respondents: 
2150.  I 

Estimated  Time  Pkr  Response:  5 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  180  hoius. 

Estimated  Total  Aiinual  Cost:  $5. 040. 

IV.  Raquest  for  CooMiients 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  funcdcms  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  t^e  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  wa|ys  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitt|Bd  in  response  to 
this  notice  will  be  sittnmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  infoanation  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Dacember  7,  IMS. 
GcrayTacM. 

Departmental  Ponns  oiamnce  Officer,  Office 
ofMartag/sment  and  Orgpnixation. 
(FR  Doc  9S-30414  Filel  12-13-95;  8:45  am] 
I  ooec  HM-tr-p 
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[Docket  Na  961206287*«287-01] 
Tranaporiation  Annual  Survey 

AQENCY:  Bureau  of  the  Census. 
Commerce. 

ACTK3N:  Notice  of  determination. 

f 

summary:  Li  accordaace  with  Titie  13. 
United  States  Code,  Sections  182,  224, 
and  225, 1  have  determined  that  1995 
data  on  operating  revenue  and  expenses 
are  needed  for  the  foi)-hire  trucking  and 
public  warehousing  industries  to 
provide  a  sound  statistical  basis  for  the 
formation  of  policy  by  various 
governmental  agencies,  and  that  these 
data  also  apply  to  a  variety  of  public 
and  business  needs,  "these  data  are  not 
publicly  available  froqi  nongovernment 
or  other  governmental  soiuces. 


POR  FURTHER  MFORMATION  CONTACT: 
Thomas  E.  Zabelsky,  Chief,  Cunent 
Services  Branch,  Services  Diviaon,  on 
(301) 457-2766. 

SUPPLBMBITARY  INFORMATION:  The 
Census  Bureau  is  authorixed  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13.  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  trucking  and 
warehousing  services  for  the  period 
between  economic  censuses.  The  next 
economic  census  is  in  1997.  The  data 
collected  in  this  survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 

The  Bureau  of  the  Census  needs 
reports  only  firom  a  limited  sample  of 
trucking  and  warehousing  firms  in  the 
United  States.  The  probabiUty  of  a 
firm's  selection  is  based  on  revenue  size 
(estimated  from  payroll).  The  sample 
will  provide,  with  measurable 
reliabiUty.  national  level  statistics  on 
operating  revenue  and  expenses  for 
these  industries.  We  will  mail  report 
fonns  to  the  firms  covered  by  this 
siuvey  and  require  their  submission 
within  thirty  days  ahet  receipt. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget 
(C^iB)  under  OMB  Control  Number 
0607-0798  in  accordance  with  the 
Paperwork  Reduction  Act.  Public  Law 
96-511.  as  amended.  We  will  provide 
copies  of  the  forms  upon  written  request 
to  the  Director.  Bureau  of  the  Census. 
Washington.  D.C.  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  the  Transportation  Annual 
Survey  be  conducted  for  the  piupose  of 
collecting  these  data. 

Dated:  December  27, 1995. 
Martha  Fanuworth  Rkhe, 
Director,  Bureau  of  the  Census. 
(FR  Doc  95-30418  Filed  12-13-95;  8:45  am] 
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Foreign-Trade  Zones  Board 
Order  No.  783 

Grant  of  Auttiority;  Establishment  of  a 
Foreign-Trade  Zone;  St  Clair  County, 
Michigan  (Port  Huron  Customs  Port  of 
Entry) 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18.  1934,  as 
amended  (19  U.S.C.  81a-8lu),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
followring  Order 

WHEREAS,  by  an  Act  of  Congress 
approved  Jime  18. 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 


fraeign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entiy ; 

WHEREAS,  the  Port  Huron-St.  Clair 
County  Industrial  Development 
Corporation,  a  Michigan  non-profit 
corporation,  (the  Grantee),  has  made 
application  to  the  Board  (FTZ  Docket 
31-94,  59  I^  53633, 10/25/94), 
requesting  the  establishment  of  a 
foreign-trade  zone  m  St  Clair  County, 
Michigan,  within  the  Port  Huron 
Customs  port  of  entry;  and, 

WHEREAS,  notice  mviting  public 
comment  has  been  given  in  die  Federd 
Register  and  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  appUcaticm  is  in  the 
pubUc  interest: 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  210,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Wasliington.  DC,  this  28th  day  of 
November  1995. 

Foreign-Trade  Zones  Board. 

Ronald  H.  Brawn, 

Secretary  of  Cottunerce,  Chairman  and 

Executive  Officer. 

ATTEST: 

John  J.  Da  Ponie,  Jr^ 

Executive  Secretary. 

[FR  Doc.  95-30508  Filed  12-13-95;  8:45  am] 


International  Trade  Administration 

Oklahoma  State  University,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entoy  of 
Scientific  Instruments 

This  is  a  decision  consoUdated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Culttiral 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat  897: 15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 


purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Ntmiber:  95-063.  Applicant: 
Oklahoma  State  University,  Stillwater, 
OK  74078.  Instrument:  Mass 
Spectrometer,  Model  VG  Isochrom-EA. 
Manufacturer:  Fisons  histruments. 
United  ICingdom.  Intended  Use:  See 
notice  at  60  FR  40824,  August  10, 1995. 
Reasons:  The  foreign  instrument 
provides  continuous  flow  isotopic 
analysis  with  helium  carrier  gas  and  an 
in-line  elemental  analyzer.  Advice 
Received  From:  National  Institutes  of 
Health.  October  23, 1995. 

Docket  Number:  95-067.  Applicant: 
The  Salk  Institute  for  Biological  Studies, 
La  Jolla.  CA  92037.  Instrument:  DTP- 
2000  Imaging  Plate  X-ray  Diffraction 
Image  Processor  with  Kappa-goniometer 
and  SRA  M18XHF  Rotating  Anode  X- 
ray  Generator.  Kfanufacturer:  MAC 
Science  Co.,  Ltd.,  Japan.  Intended  Use: 
See  notice  at  60  FR  48505,  September 
19, 1995.  Reasons:  The  foreign 
instrument  provides  sensitivity  of  1  x- 
ray  photon/per  level  and  a  dynamic 
range  of  10*.  Advice  Received  From: 
National  Institutes  of  Health,  October 
23, 1995. 

Docket  Number:  95-070.  Applicant: 
Rutgers.  The  State  University. 
Piscataway,  NJ  08855-6999.  Instrument: 
Cryogenic  Cooling  System. 
Manufacturer:  Ojrford  Cryosystems, 
United  ICingdom.  Intended  Use:  See 
notice  at  60  FR  49505,  Septemiier  19, 
1995.  Reasons:  The  foreign  instrument 
provides:  (1)  a  nitrogen  storage  vessel 
operating  at  atmospheric  pressure.  (2)  a 
sample  stage  with  flexible  ccmfiguration 
and  (3)  cold  head  temperature  stability 
of  ±2°C.  Advice  Received  From:  National 
bistitutes  of  Health,  October  25, 1995. 

Docket  Number:  95-071.  Applicant: 
Colorado  State  University,  Fort  Collins, 
CO  80523.  Instrument:  Mass 
SpectHHneter,  Model  OPTIMA. 
Manufacturer:  VG-Fisons,  United 
Kingdom.  Intended  Use:  See  notice  at  60 
FR  48506,  September  19, 1995.  Reasons: 
The  foreign  instrument  provides:  (1)  a 
tiigh  sensitivity  ion  source  yielding  low 
Ha*  ion  production  during  H/D 
analysis,  (2)  a  dual  inlet,  GC,  isotope 
ratio  mass  spectrometer  capable  of 
C,N,H,0  and  S  stable  isotope  analysis, 
and  (3)  data  acquisition  and  integration 
of  the  thermal  conductivity  signal  from 
the  elemental  analyzer.  Advice  Received 
From:  National  Institutes  of  Health, 
October  25, 1995. 

Docket  Number:  95-074.  Applicant: 
University  of  South  Florida,  St. 
Petersburg,  FL  33701.  Instrument: 
Fluorimeter,  Model  Aquatralca  MKm. 
Manufacturer:  Chelsee  Instruments  Ltd., 
United  Kingdom.  Intended  Use:  See 


notice  at  60  FR  48506.  September  19, 
1995.  Reasons:  The  foreign  instrument 
provides:  (1)  an  immersion  capability  to 
depths  >  500m,  (2)  coverage  of  the 
spectrum  from  220nm  to  950nm  without 
resetting  and  (3)  a  titanium  casing 
which  eliminates  electrolytic  current 
interference.  Advice  Received  From: 
National  Institutes  of  Health,  October 
25, 1995. 

Docket  Number:  95-075.  Applicant: 
Georgetown  University,  Washington,  DC 
20057.  /nsfni/ne/Jt- Time-Correlated 
Single  Photon  Counting  Spectrometer, 
Model  FL900.  Manufacturer:  Edinburgh 
Instnunents,  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  60  FR 
48506,  September  19, 1995.  Reasons: 
The  foreign  instrument  provides:  (1) 
time  correlated  single  photon  counting 
method,  (2)  a  sub-ns  optical  pulse  and 
(3)  a  300  mm  monochromator  for  study 
of  fluorescence  kinetics.  Advice 
Received  From:  National  Institutes  of 
Health,  October  25, 1995. 

Docket  Number:  95-076.  Applicant: 
University  of  Michigan,  Ann  Arbor,  MI 
48109-1065.  Instrument:  Stopped-flow 
Spectrometer  System,  Model  SF-61AFX. 
Manufacturer:  Hi-Tech  Scientific, 
United  Kingdom.  Intended  Use:  See 
notice  at  60  FR  48506.  September  19. 
1995.  Reasons:  The  foreign  instrument 
provides:  (1)  a  sealed  waterbath  and 
silica  manifold  to  permit  anaerobic 
analysis,  (2)  low  temperature  operation 
to  <  O'C,  and  (3)  a  high  throughput 
monochromator  with  a  low  stray  light 
rejection  system.  Advice  Received  From: 
National  Institutes  of  Health,  October 
25, 1995. 

Docket  Number:  95-079.  Applicant: 
University  of  California,  San  Francisco, 
CA  94143-0446.  Instrument:  Tandem 
Mass  Spectrometer,  Model  AUTOSPEC  - 
5000.  Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  Use:  See 
notice  at  60  FR  48506,  September  19, 
1995.  Reasons:  The  foreign  instrument 
provides  an  ion  optical  system  that 
provides  high  energy  collision-induced 
spectra  of  laser  pulse  generated  maldi 
pseudo  molecular  ions  with  a  100% 
duty  cycle.  Advice  Received  From: 
National  Institutes  of  Health,  October 
25, 1995. 

The  National  Institutes  of  Health 
advises  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  they  know  of 
no  domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instnmient. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 


scientific  value  to  any  of  the  foreign 
instruments. 

Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff 
(PR  Doc.  95-30507  Filed  12-13-95;  8:45  am) 
BHJJNQ  COOe  S610-0S-F 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C. 

Docket  Number:  95-113.  Applicant: 
Albert  Einstein  College  of  Medicine, 
1300  Morris  Psrk  Avenue,  Bronx,  NY 
10461.  Instrument:  Xenon  Flash  Lamp. 
Manufacturer:  Hi-Tech  Ltd.,  United 
Kingdom.  Intended  Use:  The  instnunent 
will  be  used  for  liberation  of  photolabile 
compounds  to  study  the  biological 
responses  to  rapid  concentration 
changes  of  such  compounds.  In 
addition,  the  instrument  will  be  used  in 
the  training  of  medical  students,  pre- 
medical  students,  graduate  students  and 
post-doctoral  fsllows  rotating  through 
the  laboratory  where  the  instrument  will 
be  used.  Application  Accepted  by 
Commissioner  of  Customs:  October  31, 
1995. 

Docket  Number:  95-114.  Applicant: 
Research  Triangle  Institute,  3040 
Comwallis  Road,  Research  Triangle 
Park,  NC  27709.  Instrument:  (2)  ICP 
Mass  Spectrometers,  Model 
PlasmaQuad  2.  Manufacturer:  Fisons 
Instruments,  Inc.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  analyze  environmental, 
biological,  and  geological  materials  and 
aqueous  samples  to  determine  elements 
ranging  from  highly  toxic  heavy  metals 
to  radioactive  elements  including 
uranium  and  plutonium.  The 
experiments  will  include:  ultratrace 
element  measurements,  isotopic 
analysis,  industrial  emissions  analysis, 
metal  speciation,  and  biomedical 
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studies.  Application  Accepted  by 
Commissioner  ofCukoms:  November  1. 
1995. 

Docket  Number:  93-115.  Applicant: 
University  of  Vermont,  Plant  &  Soil 
Science  Department,  Hills  Building, 
Burlington,  VT  05409-0082.  Instrument: 
Ammonia  Emission  Measurement 
Equipment  Manufacturer:  Swedish 
Institute  of  Agricultural  Engineering, 
Sweden.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  livestock 
manure,  ccanpost,  and  other  nutrient 
materials  that  emit  aitunonia  to 
determine  which  method  and  materials 
minimize  loss  of  amif  onia,  thereby 
increasing  the  nutriei^  value  for  grass 
hay  and  other  crops.  Application 
Accepted  by  Commisfioner  of  Customs: 
November  1, 1995. 


FrukW.CrMl 

Ofractor.  Statutmy  Import  Progranu  Staff 

(FR  Doc  95-30506  Ftlec^  12-13-95;  8:45  ami 


COMMITTEE  FOR' 
IMPLEMENTAHON  OF  TEXTILE 


^ 


ofaOmrani— di 


for  Cartiln  Cotton  and  Man-Made 
Taxtila  Products  Pro«uoad  or 
Manufactursd  in  JanWca 


Fiber 


December  7, 1995. 

AOENCY:  Committee  for  the 

Implementation  of  Tetctile  Agreements 

(OTA). 

ACnOM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

guaranteed  access  level. 

EFFECTIVE  DATE;  December  8, 1995. 
FOR  FURTHER  lf«ORMAT)ON  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Departiaent  of  QHnmerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  Unit,  reflBr  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  eack  Customs  port  or 
call  (202)  927-5850.  Fbr  information  on 
embargoes  and  quota  le-openings,  call 
(202) 482-3715. 

SUPPLEMBTTARY  MFORtUTION: 

Andiority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.a  1854). 

On  the  request  of  the  Government  of 
Jamaica,  the  Government  of  the  United 
States  has  agreed  to  increase  the  current 
guaranteed  access  level  (GAL)  for 
Categories  352/652.     I 

A  description  of  thel  textile  and 
apparel  categories  in  ti  )rms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff' 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  59  FR  62717,  published  on 
December  6, 1994. 
Tnf  R  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Cnunittae  fbr  the  bnplementatioii  of  Textile 


December  7, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1994,  by  the 
Chairman,  Committee  for  the  fanplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufectured  in  Jamaica  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1995  and  extends  through 
December  31, 1995. 

Effective  on  December  8, 1995,  you  are 
directed  to  increase  the  guaranteed  access 
level  fbr  Categories  352/652  to  13,300,000 
dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  {alls  within  the  foreign  a£Eairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Affvements. 

(FR  Doc.  95-30411  Filed  12-13-95;  8:45  am] 

OOOS  3B10-0II-F 


Increaee  of  a  Guaranteed  Accese  Level 
for  Certain  Cotton  and  Man-Made  nt>er 
Textile  Products  Produced  or 
Manutectured  in  the  Dominican 
Repul>nc 

December  8, 1995. 

AOBICY:' Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTKM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

guaranteed  access  level. 

EFFECTIVE  DATE:  December  11, 1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 


.SUPPLBMBfTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  the  request  of  the  Government  of 
the  Dominican  Republic,  the 
Government  of  the  United  States  has 
agreed  to  increase  the  current, 
guaranteed  access  level  (GAL)  for 
Categories  338/638. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20, 1994).  Also 
see  69  FR  17321,  pubUshed  on  April  5, 
1995. 
TToyH.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

oTTextilo 


Comauttee  for  tbe  bnpl 
Agraements 

December  8, 1995. 
Commissions  of  Custcnns, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Deer  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manu&ctured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1995  and 
extends  through  December  31, 1995. 

Efiiective  December  11, 1995,  you  are 
directed  to  increase  the  guaranteed  access 
level  for  Categories  338/638  to  1,750,000 
dozen. 

The  Committee  for  thrf'Implmnentation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  afliairs 
exception  to  the  rulemaldog  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc  9&-30437  Filed  12-13-95: 8:45  am] 
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DEPARTMENT  OP  DEFENSE 

Office  of  the  Secretary  of  Defenae 
Meeting  of  the  OOD  Adviaory  Group 
on  Electron  Devices 

agency:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
action:  Notice. 

StiMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
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Group  (m  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATE:  The  meeting  will  be  held  at  0900, 
Thursday.  14  December  1995. 
ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500.  Arlington.  VA  22202. 
FOR  further  MFORMATION  CONTACT: 
Warner  Kramer,  AC^D  Secretariat,  1745 
Jeffarson  Davis  Hi^way,  Crystal  Square 
Four.  Suite  500.  Arlington.  Virginia 
22202. 

SUPPLEMBITARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  Defense 
Research  and  Engineering  (DDR&E),  to 
the  Director  Advanced  Research  Projects 
Agency  and  the  MiUtory  Departments  in 
planning  and  managing  an  efCactive 
research  and  development  program  in 
the  field  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  program  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  the 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  n§  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b(c)(l)(1988)),  and  that 
accordingly,  this  meeting  Mdll  be  closed 
to  the  pubUc. 

Dated:  December  11, 1995. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Beffster  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  95-30487  Filed  12-13-95;  8:45  am] 
BILUNQ  COM  SO0O-O4-M 


Defense  Partnership  Council  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Defense 
(DoD)  announces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  tmder  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  are  partnership 
successes  within  DoD  and  action  items 
related  to  the  Defense  Partnership 
Council  Plan  of  Action. 
DATE:  The  meeting  is  to  be  held 
Wednesday,  January  17, 1996.  in  room 


1E801,  Conference  Room  4.  the 
P«itagon.  from  1:00  p.m.  until  3:00  pan. 
Comments  should  be  received  hy 
January  12, 1996,  in  order  to  be 
considered  at  the  January  17  meeting. 

ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
Mail  or  deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-served  basis  Individuals 
wishing  to  attend  who  do  not  possess  an 
appropriate  Pentagon  building  pass 
should  call  the  below  listed  telephone 
number  to  obtain  instructions  for  entry 
into  the  Pentagon.  Handicapped 
individuals  wishing  to  attend  should 
also  call  the  below  Usted  telephone 
nimiber  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  Oprisko,  Chief,  Labor 
Relations  Branch,  Field  Advisory 
Services  Division.  Defense  Qvilian 
Personnel  Management  Service,  1400 
Key  Blvd.,  Suite  B-200,  Arlington,  VA 
22209-5144,  (703)  696-6301,  ext.  704. 

Dated:  December  11, 1995. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  95-30486  Filed  12-13-95;  8:45  am) 
BHJJNQ  COM  8000-04-M 


DefMrtment  of  the  Anmy 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 

(ASB). 

Date  of  Meeting:  19  December  1995. 

Time  of  Meeting:  0900-1700. 

Place:  Pentagon— Washington,  DC. 

Agenda:  The  Army  Science  Board  (ASB)  C4l 

Issue  Group  will  meet  to  hear  selected 

briefings  relative  to  the  study  on  "A  Strategy 

for  Leveraging  Commercial  Technologies  for 

Future  Army  Radios."  This  meeting  will  be 

open  to  the  public.  Any  interested  person 

may  attend,  appear  before,  or  file  statements 

with  the  committee  at  the  time  and  in  the 

manner  permitted  by  the  committee.  For 

further  information,  please  call  Michelle  Diaz 

at  (703)  695-0781. 

MidielieP.Diaz, 

Acting  Administrative  Officer,  Army  Science 

Board. 

(FR  Doc  95-30483  Filed  12-13-95;  8:45  am) 

BHJJNQ  COM  371 0-0»-M 


Amy  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Conmiittee  Act 
(P.L  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Mime  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  12  ft  13  December  1995. 

Time  of  Meeting:  0900-1700, 12  ft  13 
December  1995. 

Place:  Pentagon — Washington,  DC 

A^rdorThe  Army  Science  Board  (ASB) 
C4I  Ad  Hoc  Study  Group  will  meet  to  hear 
selected  briefings  relative  to  the  study  on 
"Army  Digitization  InibrmatioD  Systems 
Vulnerabilities  and  Security."  These 
meetings  will  be  open  to  the  public  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  p>ermitted  by  the 
committee.  For  further  information,  please 
contact  Michelle  Diaz  at  (703)  695-0781. 
MidieUeP.Diaz, 

Acting  Administrative  Officer,  Army  Science 
Board. 

(FR  Doc  95-30464  Filed  12-13-85;  8:45  am) 
HLUNOCOM  S7IO-0»-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaelon 

[Docket  No.  RP96-77-000] 

Pacific  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  8, 1995. 

Take  notice  that  on  December  4, 1995, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A:  Eleventh  Revised  Sheet  No.  4, 
Third  Revised  Sheet  No.  4A,  Eleventh 
Revised  Sheet  No.  5,  and  First  Revised 
Sheet  No.  5A,  to  become  effective 
January  4, 1996.  The  proposed  changes 
would  have  no  effect  on  revenues  from 
jurisdictional  service. 

PGT  asserts  that  the  purpose  of  this 
filing  is  to  adjust  PGT's  rates  for  service 
on  its  Medford  Extension  to  reflect  the 
as-built  length  of  the  line,  as  opposed  to 
the  length  as  certificated  in  the 
Commission's  Order  of  January  12, 
1995.  PGT  is  also  clarifying  the 
calculati(»i  of  rates  on  its  Statement  of 
Rates  and  Charges. 

PGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  jurisdictional 
customers  and  upon  interest  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
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Pint  Street.  NE.,  Wishingtoa,  DC  20426, 
in  aocoFdance  with  AS  CPR  385.214  and 
365.211  of  the  CaouniKian'a  Rules  of 
Practiae  and  Ptocaqure.  Punuant  to 
Section  154.210  of  *ie  Qwnmission'g 
ragulations,  all  such  motions  or  protests 
must  be  filed  not  laler  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commisstcm  in  determining  Uie 
appropriate  action  tb  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
became  a  party  muat  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the€(xnndssion  and  are 
available  for  publicdnspection  in  the 
PuUic  Reference  Room. 

Acting  Secntary. 

(PR  Doc  9S-30428  PU^  12-13-95: 8:45  am] 
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IPoetal  Na  RPM-7»fO0Q) 

ooKNaOO  wnerram  uas  uompany; 
Nolioc  of  Twtff  FUkiQ 


ntwmnhwr  8, 19S5. 

Take  notice  that  (tn  December  4, 1995, 
Col«ado  Interstate  Gas  Company  (OG), 
tendered  for  filing  to  become  part  of  its 
PERC  Gas  Tariff,  Pitst  Revised  Volume 
No.  1.  the  following  revised  tariff  sheets, 
to  be  effective  January  1. 1996. 

Thixd  Revised  Sheet  No.  284 

Original  Sheet  No.  284A 
Origiiial  Sheet  No.  284B 
Ori^nal  Sheet  No.  284C 

First  Revised  Sheet  No.  285 

First  Revised  Sheet  No.  286 

First  Revised  SheetNo.  287 

First  Revised  Sheet  No.  289 

QG  proposes  thisi  revision  to  clerify 
the  allocation  of  capacity  to  firm 
ShippOTs  using  Seomdary  Capacity. 
Specifically,  QG  proposes  a  non-bump 
poUcy  in  connection  with  Secondary 
Capacity.  A  firm  ^pper  with 
quantities  allocated!tluough  Secondary 
Capacity  shall  retaif  its  capacity 
allocation  (sub)ect  tt>  certain  ccmditions) 
until  the  end  of  a  capacity  constraint  or 
the  end  of  the  month  (whichever  occurs 
first).  CIG  also  proposes  that  the 
capacity  allocation  for  a  Secondary 
Point  Shipper  that  feils  to  tender 
quantities  equal  to  its  capacity 
allocation  during  a  capacity  constraint 
for  two  ccmsecutive  days  will  drop  to 
the  Shipper's  average  tenders  to  CIG  at 
the  pertinent  locati«Mi  during  the  two 
day  period. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  w  th  reference  to  said 


application  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  RegoktcRy  Commission.  888 
First  Street.  N.E..  Washington.  DC 
20426.  in  accordance  with  the 
requirements  of  the  Commissioo's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  m  385.211)  and  the 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
regulations,  all  such  m<^ons  or  protests 
must  be  filed  not  latw  than  12  days  after 
the  dale  of  the  filing  noted  above.  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
ai^iwopriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  must  file  a  moticai 
to  intervene.  Copies  of  this  filing  are  aa 
fife  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Referraice  Room. 
Utanraod  A.  WmImmi,  Jr., 
Acting  Secntary.  '  ^.,,4.  ^ 

fPR  Doc  95-30430  Filed  12-13-65;  8:45  iun] 
oooe«n7-«i-M 


IDocket  Noe.  RP94-161-006  and  RP94-162- 
006  (Not  ConeoNdalsd)] 

U-T  OfMwve  System.  High  Wand 
OfMiof*  System;  NotkM  of 
Compliano*  FNing 

Oecember  8, 1995. 

Take  notice  that  on  November  17, 
1995,  in  accordance  with  the 
Commission's  September  18. 1995  letter 
orders  approving  settlement,  U-T 
Ofbhore  System  (U-T)  and  High  Island 
Ofbhore  System  (HIOS)  tendered  for 
filing  certain  revised  tariff  sheets  that 
reflect  the  approved,  prospective 
settlement  rates  and  the  ccmversion  of 
their  tariffs  from  a  volumetric  to  an 
thermal  based  tariff.  U-T  and  iilOS  state 
that  the  tariff  sheets  are  to  become 
effective  December  1, 1995. 

'  U-T  and  HIOS  state  that  copies  of  the 
filings  have  been  served  on  all  parties. 

Any  person  desiring  to  protest  said 
filings  should  file  a  protest  with  the 
Fed^al  Energy  Regulatory  Commission, 
888  Fiat  Street.  N.E.,  Washington,  D.C.. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  AH  such  protest 
must  be  filed  no  later  than  December  14, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
these  proceedings.  Copies  of  these 
filings  are  on  file  with  the  Commission 


and  are  avaikbfe  far  public  inspection 

in  the  Pi4>Iic  Reference  Room. 

uiiweed  A.  Wetssn.  Jr^ 

Acting  Secretary. 

(PR  Doc  95-30431  Filed  12-13-95;  8:45  amj 
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[Doetot  Noau  RP04  86  014ancl  RP04-21»> 
Oil  (ConaoNdBMn 

CNQ  Transmission  Corporation;  Notics 
of  Propossd  Chsngss  in  FERC  Qas 
Tariff 

December  8, 1995. 

Take  notice  that  on  December  1, 1995, 
CNG  Transmission  Corporation  (CNG). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  and  its  FERC  Gas  Tariff.  First  Revised 
Volume  Na  2A.  various  tariff  sheets. 
CNG  requests  an  effective  date  of  July  1. 
1094.  for  certain  of  these  sheets,  and  a 
January  1. 1996  effective  date  for  the 
ranainder. 

CNG  states  that  the  purpose  of  its 
filing  is  to  implement,  effective  as  of 
January  1. 1996.  the  rates  set  forth  in 
Appendix  B  of  the  Jime  28, 1995, 
Stipulation  and  Ag^ment  filed  in  the 
captioned  proceedings.  CNG  further 
states  that  the  documentation  and 
workpapers  in  support  of  the  im)posed 
rate  reduction  have  be«i  provided  to  the 
Commission,  at  Appendix  B  of  the  June 
28  Stipulation.  In  anticipation  of  a 
Commission  order  approving  the  June 
28  Stipulatitm  with  one  minor 
modification.  CNG  also  states  that  it  has 
also  filed  certain  of  the  tariff  sheets  that 
are  included  as  Appendix  G  to  the  June 
28  Stipulation. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  parties  to  the  captioned 
proceeding  and  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  18  CFR 
385.211  of  the  QMnmission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Qunmission's 
regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
CommissicMi  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson.  Jr^ 

Acting  Secretary. 

[FR  Doc.  95-30432  FUed  12-13-95;  8:45  am] 

aajJNQ  CODE  S717-41-M 


(Dodiet  No.  CP96-87-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Application 

December  8, 1995. 

Take  notice  that  on  December  5, 1995. 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore),  Post  Office  Box  615, 
Dover,  Delaware  19903-0615,  filed  an 
application  pursuant  to  Sections  7(b) 
and  (c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Eastern  Shore  to 
(1)  provide  additional  firm  contract 
demand  sales  and  storage  service  to 
several  of  its  existing  customers,  (2) 
abandon  firm  sales  service  to  one  of  its 
existing  customers,  and  (3)  construct 
and  operate  certain  new  pipeline  and 
compressor  facilities  required  to 
stabilize  capacity  on  its  system  and  to 
provide  the  additional  firm  sales  and 
storage  service,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifirally,  Eastern  Shore  requests 
authority  to  (1)  construct  and  operate  a 
2,170  HP  compressor  station  in 
Delaware  City,  new  Castle  County, 
Delaware  on  its  portion  of  its  existing 
pipeline  system  known  as  the 
"Hockessin  Line",  such  new  station  to 
be  know  as  the  "Delaware  City 
Compressor  Station";  (2)  construct  and 
operate  .89  miles  of  16-inch  pipeline  in 
Delaware  City,  New  Castle  Coimty, 
Delaware  to  tie  the  suction  side  of  the 
proposed  Delaware  City  Compressor 
Station  into  the  Hockessin  Line:  and  (3] 
increase  the  maximuni  allowable 
operating  pressure  (MAOP)  from  500 
PSIG  to  590  PSIG  on  28.7  miles  of 
Eastern  Shore's  pipeline  from  Eastern 
Shore's  existing  Bridgeville  Compressor 
Station  in  Bridgeville,  Sussex  County, 
Delaware  to  its  terminus  in  Salisbury, 
Wicomico  Coimty,  Maryland. 

Eastern  Shore  states  that  the  proposed 
compressor  facility  and  associated 
piping  are  needed  to  stabilize  capacity 
on  its  system  as  a  result  of  steadily 
declining  inlet  pressures  at  its 
Hockessin  interconnect  with 
Transcontinental  Gas  Pipeline 
Corporation.  Construction  of  the 
proposed  facilities  is  planned  to  be 
tmdertaken  during  the  1996  Summer 
and  Fall  seasons  and  completed  by  a 


proposed  in  service  date  of  November  1, 
1996. 

Eastern  Shore  further  states  that  the 
proposed  facilities  will  edso  enable  it  to 
provide  additional  firm  sales  and 
storage  service  to  several  of  its 
customers  who  have  executed  precedent 
agreements  for  the  additional  firm 
service  for  terms  of  10  and  20  years. 
Eastern  Shore  also  requests 
authorization  to  abandon  100  Mcf  per 
day  of  firm  sales  service  to  one  of  its 
direct  sales  customers,  Playtex  Apparel, 
Inc.,  effective  September  30, 1996. 

Eastern  Shore  estimates  the  total  cost 
of  the  additional  pipeline  and 
compressor  facilities  proposed  in  its 
application  to  be  $6,788,334.  Eastern 
Shore  states  that  it  will  finance  this 
amount  initially  from  internally 
generated  fun(^  and  short-term  notes 
and  that  permanent  financing  will  be 
arranged  after  construction  has  been 
completed. 

Any  person  desiring  to  be  heerd  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  29,  1995,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  be  become  a  party  to  a  proceeding  or 
to  participate  as  a  party  in  any  hearing    - 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
Rules. 

Take  further  notice  that,  purstiant  to 
the  authority  contained  in,  and  subject 
to  jurisdiction  conferred  upon  the 
Federal  energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natviral  Gas 
Act  and  the  Conunission's  Rules  of 
Practice  and  Procedures,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 


unnecessary  for  Eastern  Shore  to  appear 
or  be  represented  at  the  hearing. 

linwood  A.  Watson,  fr.,  • 

Acting  Secretary. 

(FR  Doc  95-30433  Filed  12-12-95;  8:45  am) 

BILLMG  COK  SMT-ei-M 

[Docket  Noa.  8T96-171-000  et  aL] 

Northern  Natural  Qas  Company;  Notice 
of  Self-Implementing  Transactlona 

December  8, 1995. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  fNGPA)  and  Section  7  of  the 
NGA  and  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act.> 

Pursuant  to  the  Final  Rule  in  Docket 
No.  RM95-4-000,  issued  on  September 
28, 1995,  the  initial  report  filing 
requirement  under  Part  284  of  the 
Commission's  Regulations  terminates 
effective  November  9, 1995.  Because  of 
the  change  in  the  filing  requirements, 
this  report  will  be  the  last  Update  List 
of  ST  Dockets  issued  by  the 
Commission. 

The  Final  Rule  also  terminates  the 
Part  284  filing  requirement  for  all 
pipelines  to  file  subsequent,  final,  and 
termination  reports,  and  annual  reports 
for  interstate  pipelines  only.  Intrastate 
pipelines  are  still  required  to  file  annual 
reports,  but  such  reports  are  now  due  on 
March  31  (instead  of  March  1)  of  each 
year.  These  annual  reports  require  the 
use  of  a  slightly  revised  form  which  is 
available  from  the  Commission. 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  Section  284.102  of 
the  Commission's  regtilations  and 
section  311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  Section  284.122  of 


<  Notice  of  a  traoMction  does  not  constitute  a 
detennination  that  the  tenns  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
Commission's  regulations. 
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the  CommtiBrion'siregulaHons  and 
Sectioi  311(aM2)  ^f  the  flCPA. 
A  "D"  indicates  a  sale  by  an  intrastate 

1>ipeline  to  an  intelrstate  pipeline  or  a 
ocal  distribution  ^ompany  served  by  an 
interstate  pipelinai  pursuant  to  Section 
284.142  of  the  Coitimission's 
Regulaticms  and  Stetion  311(b)  of  the 
NC3*A.  Any  interested  person  may  file 
a  complaint  omceming  such  sales 
pursuant  to  Sectiofi  284.147(d)  of  the 
Conunissiim's  Regulations. 

An  "E"  indicatflB  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  Sectidi  284.163  of  the 
Commission's  legiklations  and  Section 
312oftheNa>A. 

A  "G"  indicatesjtransportaticui  by  an 
interstate  pipelinei  on  bdialf  of  ancrther 
interstate  pipelinei  pursuant  to  Section 


284.222  and  a  blanket  certificate  issued 
under  Section  284.221  of  the 
Commissicm's  regulations. 

A  "G-I"  indicates  transportadon  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  imder 
Section  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate,  pipelines  on  behalf  of 
shippers  odier  than  interstate  pipelines 
pursiumt  to  Section  284.223  and  a 
blanket  certificate  issued  under  Section 
284.221  of  the  Commission's 
regulations. 

A  "G-LT •  or  "G-LS"  hidicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  ctHnpeny  pursuant  to  a 
blanket  certificate  issued  under  Section 


284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  Section  284.224 
of  the  Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  piusuant 
to  Section  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  Section  284.303  of 
the  Commission's  regulations. 
IJBwoed  A.  Watson,  Jr^ 
Acting  Secntaiy. 
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Transpoftef/seler 

Recipient 

Datefitod 

Part  286 
subpart 

Est.  max. 
daily  quan- 
tity* 

AFF. 
Y/A/N» 

Rate 
sch. 

petooom- 
menced 

rToiociea 

termnation 

date 

8T96-171. 

ii  1  iiii  ■  ,11  fciiiii  ■■■it 
QasCo. 

Noram  Energy  Serv- 
ices, mc. 

11-01-96 

G-S 

100,000 

N 

1 

9-15-96 

INDEF. 

ST98-172. 

Nofthe^  Natural 
QasCo. 

Tristar  Gas  Mwtcel- 
mgCo. 

11-1-96 

G-S 

10.000 

N 

7-1-96 

7-31-05. 

ST96-173. 

Nofttwfn  Natural 
QosCo. 

NGC  Transportation, 
Inc. 

11-1-96 

G-S 

9,560 

N 

6-6-96 

6-9-96. 

ST96-174. 

NwUwin  Natural 
QfttCo. 

Aquiia  Energy  Mw- 
kedngCorp. 

11-1-96 

G-S 

16,250 

N 

10-1-95 

10-31-96. 

ST98-175. 

WKan«  Natural  Gas 

Co. 
WWanB  Natural  Qas 

Cily  of  Cleveland  ..... 

t1-1-96 

6-S 

2.000 

N 

10-12-95 

INDEF. 

ST96-17e. 

Western  Resources, 

11-1-96 

G-S 

11.100 

N 

10-1-96 

INDEF. 

Co. 

Inc. 

ST98-177. 

Texas  Gas  Trans- 
mission Cof  p. 

Enron  C^xtal  & 
Trade  Res.  Corp. 

11-a-96 

G-S 

SO.00O 

N 

10-10-95 

INDEF. 

STBft-178. 

Texas  Gas  Trans- 
misslMi  Ccxp. 

Coast  Energy  Group 

11-2-96 

G-S 

30.000 

N 

10-17-96 

INDEF. 

STW-179. 

Texas  Gas  Trans- 
mission Cwp. 

Highland  Energy  Co 

11-2-96 

G-S 

50.000 

N 

10-7-96 

INDEF. 

8TB6-180. 

Texas  Gas  Trans- 

CNG  Ener^  Serv- 

11-2-96 

G-S 

10,000 

N 

10-6-95 

INDEF. 

ST96-181  . 

missBn  Coip. 
Oesis  i^  Line  Co  . 

ices  Co. 
El  Paso  Natural  Gas 
Co.,  et  al. 

11-2-95 

C 

50,000 

N       ^ 

10-1-95 

INDEF. 

ST96-182. 

IHavra  |*^9ellne  Co.v 

Northern  Natural 
Gas  Co..  et  al. 

10-31-95 

C 

55.468 

N 

10-1-96 

1(W1-10. 

ST96-183. 

GuM  Eiiergy  Pipeline 
Co. 

Tennessee  Qas 
Pipeline  Co. 

11-2-95 

C 

1,000 

N 

F 

10-13-96 

INDEF. 

ST96-184. 

Nonrnwsi  ripeHne 
Co»pi 

Enron  Capital  & 
Tradmg  Resources. 

11-3-95 

G-S 

89,000 

N 

F 

10-1-96 

INDEF. 

ST96-186. 

NoturafGas  P/LCo. 
of  America. 

Torch  Gas,  LC 

11-a-«5 

G-S 

14,000 

N 

F 

10-4-95 

10-31-96. 

ST98-186. 

Humble  Qas  Pipeline 
Co. 

Natural  G/P/L  Co.  of 
Am.,  et  al. 

11-6-95 

C 

300.000 

N 

9-1-93 

INDEF. 

ST96-187. 

Pacific  iOas  Trans- 
misstonCo. 

Westcoast  Ga.t 
Services. 

11-6-95 

G-S 

30,000 

N 

10-14-95 

INDEF. 

ST96-188. 

Pacific  Gas  Trans- 
misslDnCo. 

Amoco  Energy  Trad- 
ing Corp. 

11-6-95 

G-S 

270.173 

N 

•     10-4-95 

INDEF. 

ST96-189. 

Pacific  jGas  Trans- 
misskxiCo. 

Direct  Energy  Mar- 
l(eting  Limited. 

11-6-95 

G-S 

100,000 

N 

10-14-95 

INDEF. 

ST96-190. 

Pacific  Gas  Trans- 
misstonCo. 

Dekalb  Energy  Co  ... 

11-^-95 

G-S 

20,000 

N 

10-22-95 

INDEF. 

ST96-191  . 

Pacific  Gas  Trans- 
mission Co. 

Portland  General 
Electric  Co. 

11-6-95 

G-S 

100.000 

N 

9-21-95 

INDEF. 

ST96-192. 

Ftorida  Gas  Trans- 

Transco  Gas  Market- 

11-7-«5 

G-S 

100.000 

N 

10-6-95 

INDEF. 

missl 

XI  Co. 

ing  Co. 

ST96-193. 

l-oneS 

ar  Pipeline 

Arida  Energy  Re- 

11-8-96 

C 

10,000 

N 

10-19-96    INDEF. 

Co. 

sources,  et  al. 
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Docket 
No.' 


ST96-194 


Transporter/seller 


U-T  Offshore  Sys- 
tem. 


Recipient 


treble  Gas  Market- 
ing, k)c. 


Date  filed 


11-9-95 


Part  286 
subpart 


K-S 


Est.  max. 
daHy  quan- 
tity' 


40,000 


AFF. 
Y/A/N3 


N 


Rate 
sch. 


Date  com- 
menced 


10-1-95 


Projected 

termination 

date 


INDEF. 


'  Notk»  of  transactton  does  not  constitute  a  detemination  that  filings  comply  with  commisskxi  regulations  in  accordance  with  order  No.  436 
(final  mle  and  notk»  requesting  supplemental  comments,  50  FR  42.372.  10/1 0/85). 

z Estimated  maximum  daily  volumes  includes  volumes  reported  by  the  filing  company  in  MMBTU.  MCF  and  DT.  „«,  o.;~,  -«<  . 

sAffyiation  of  reporting  company  to  entities  involved  in  the  transactkm.  A  "r'  indicates  affiliation,  an  A"  indicates  marketing  affiliation,  and  a 
"N"  indicates  no  affiliation. 


(FR  Doc.  95-30428  Filed  12-13-95;  8:45  ami 
BiUMG  CODE  trir-ei-M 

ENVIRONMENTAL  PROTECTION 

AGENCX 

(OPP-300404;  FRL-4986-S] 

Benomyl,  Propargtte,  Thiophanate- 
Methyl,  and  Triadimefon;  Request  for 
CofiMnent  on  Petitions  to  Revoke 
Certain  Regulations 

AGBICY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice;  Receipt  and  Availability 
of  Petitions. 

summary:  This  document  announces  the 
receipt  of  and  solicits  comments  on 
three  petitions.  A  petition  filed  by  the 
International  Apple  Institute  requests 
revocation  of  four  section  409  feed 
additive  regulations  (FARs)  established 
under  the  Federal  Food.  Drug  and 
Cosmetic  Act  (FFDCA)  for  residues  of 
benomyl.  propargite.  thiophanate- 
methyl,  and  triadimefon  in  dried  apple 
pomace.  A  petition  filed  by  Janssen 
Pharmaceutlca  requests  revocation  of 
the  food  additive  regulation  for  residues 
of  imazalil  in  citrus  oil.  A  petition  filed 
by  the  Mancozeb  Task  Force  requests 
revocation  of  the  FARs  for  residues  of 
mancozeb  in  or  on  milled  feed  fractions 
of  barley,  oats,  rye,  and  wheat.  This 
notice  sets  forth  the  basis  for  the 
petitioners'  proposals  and  provides 
opportunity  for  public  comment. 
DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300304),  must  be  received  on  or  before 
January  16, 1996. 

ADDRESSES:  By  mail,  requests  for  copies 
of  the  petition  and  comments  should  be 
forwarded  to  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  401  M  St.,  SW., 
Washington,  DC  20460.  Copies  of  the 
petition  will  be  available  for  public 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  legal 
holidays  in:  Information  Services 
Branch,  Program  Management  and 
Support  Division  (7502C),  Office  of     - 


Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  703-305-5805. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  at  the  address  and  hours 
given  above. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASai  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
lOPP-3004041.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  [OPP-3003041  of  tiiis 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi,  Special  Review 
and  Reregistration  Division  (7508W). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  WF32C5,  Crystal  Station  #1.  2800 
Crystal  Drive.  Arlington,  VA. 
Telephone:  703-308-8028;  e-mail: 
nazmi.niloufar@epamail.epa.gov. 


I.  Introduction 

Statutory  Fmmework 

The  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  136  et  seq.) 
authorizes  the  establishment  of 
tolerances  and  exemptions  from 
tolerances  for  the  residues  of  pesticides 
in  or  on  raw  agricultural  commodities 
(RACs),  and  section  409  of  the  Act 
authorizes  promulgation  of  food 
additive  regulations  for  pesticide 
residues  in  processed  foods^ 

Under  section  408  of  the  FFDCA.  EPA 
establishes  tolerances,  or  exemptions 
from  tolerances  when  appropriate,  for 
pesticide  residues  in  raw  agricultural 
commodities.  Food/feed  additive 
regulations  (FARs)  setting  maximum 
permissible  levels  of  pesticide  residues 
in  processed  foods  are  established  under 
section  409.  Section  409  FARs  are 
required,  however,  only  for  certain 
pesticide  residues  in  processed  food. 
Under  section  402(a)(2)  of  tiie  FFDCA, 
no  section  409  food  additive  regulation 
is  required  if  any  pesticide  residue  in  a 
processed  food  resulting  from  use  on  an 
RAC  has  been  removed  to  the  extent 
possible  by  good  manufacturing 
practices  and  is  below  the  tolerance  for 
that  pesticide  in  or  on  that  RAC.  This 
exemption  in  section  402(a)(2)  is 
commonly  referred  to  as  the  "flow- 
through"  provision  because  it  allows  the 
section  408  raw  food  tolerance  to  flow 
through  to  processed  food.  Thus,  a 
section  409  food  additive  regulation  is 
only  necessary  to  prevent  foods  from 
being  deemed  adulterated  when  despite 
the  use  of  good  manufacturing  practices 
the  concentration  of  the  pesticide 
residue  in  a  processed  food  is  greater 
than  the  tolerance  prescribed  for  the  raw 
agricultural  commodity,  or  if  the 
processed  food  itself  is  treated  or  comes 
in  contact  with  a  pesticide.  Monitoring 
and  enforcement  are  carried  out  by  the 
Federal  Food  and  Drug  Administration 
(FDA)  and  the  U.S.  Department  of 
Agriculture  (USDA). 

The  establishment  of  a  food  additive 
regulation  under  section  409  requires  a 
finding  that  use  of  the  pesticide  will  be 
"safe"  (21  U.S.C.  348(C)(3)).  Section  409 
also  contains  the  Delaney  clause,  which 
specifically  provides  that,  with  limited 
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exceptions,  no  addtive  may  be 
approved  if  it  has  Iteen  found  to  induce 
cancer  in  man  or  aiiimals  (21  U.S.C 
348(C)(5)). 

La  setting  both  section  408  tolerances 
and  section  409  F/lRs,  EPA  reviews 
residue  chemistry  |nd  toxicology  data. 
To  be  acceptable,  tolerances  and  FARs 
must  be  both  high  enough  to  cover 
residues  likely  to  be  left  when  the 
pesticide  is  used  in  accordance  with  its 
labeling,  and  low  eliough  to  protect  the 
pubUc  health.  With  respect  to  section 
406  tolerances,  EPA  determines  the 
highest  levels  of  residues  that  might  be 
prBsmt  in  an  RAC  pesed  on  controlled 
field  trials  conducted  under  the 
conditions  allowed  by  the  product's 
labeling  that  are  expected  to  yiald 
maximum  residuesi  Generally,  EPA's 
policy  concerning  whether  a  section  409 
FAR  is  needed  depends  on  whether 
there  is  a  possibility  that  the  processing 
of  an  RAC  containilig  peetidde  residues 
would  resuh  in  residues  in  the 
processed  food  at  alevel  greeter  than 
the  raw  food  tolerance.  EPA  makes  these 
detenninatioae  besid  on  i»ooessing 
studies.  I 

D.  Intanuitioad  A^le  losdtBte  Petition 

The  Intsfnational  Apple  histitute  (lAI) 
has  submitted  a  pedtion  reouesting  the 
revocation  of  the  FAr  established  imder 
section  409  of  the  FFDCA  for  residues 
of  benomyl,  propar^te,  thiophanate- 
methyl,  and  triadiiqiBftm  in  dried  apple 
pomace.  The  FARs  for  residues  of 
benomyl,  proparBit#.  thiophanate- 
methyl,  and  triamniefon  in  dried  apple 
pomace  are  codified  in  40  CFR  186.3S0, 
188.5000, 186.5700,  end  188.800, 
respectively. 

Background 

EPA  requires  prooessing  data  and  sets 
tolerances  and  FARs  only  on  animal 
feeds  that  are  consuined  in  significant 
amounts  in  the  United  States.  Table  D 
of  the  Pesticide  Assessment  Guidelines, 
Subdivision  O,  Resfthie  Chnnistry, 
provides  s  listing  ofiall  significant  food 
and  feed  aMnmoditfes,  b<^  raw  and 
processed,  for  which  residue  data  are 
collected  and  tolerances  or  FARs  are 
established.  On  September  21, 1995, 
EPA  aimounced  thei  availability  of  the 
updated  Table  D  and  modified  Its 
guidelines  regarding  which  raw 
commodities  and  pilocessing  byproducts 
EPA  will  consider  ae  animal  feeds 
requiring  FARs  (60  FR  49150).  The 
general  cutoff  point  used  by  EPA  in 
deciding  which  feed  items  are 
considered  "signifioant",  is  whether  the 
feed  item  constitutes  greater  than  0.04 
percent,  by  weight.  Of  the  total  feed 
available  to  livestock  in  the  U.S. 


Based  on  the  above  criteria,  the 
Agency  has  determined  that  dried  apple 
pomace  is  not  a  significant  feed  item 
and  has  removed  it  fiom  Table  U. 
Subsequently,  in  the  Federal  Register  of 
September  21, 1995  (60  FR  49141),  EPA 
issued  a  (Hopoeed  rule  to  revoko  the 
FARs  for  residues  of  benomyl, 
propargite.  thiophanate-meU^l,  and 
triadimefoKin  dried  apple  pomace. 

m.  Janasen  Pharmaceotica  Petition 

Janssen  Phaimaceutica  is  petitionhig 
EPA  to  revoke  the  section  409  FAR  for 
imazalil  in  dtnis  oil  on  the  grounds 
that,  in  the  reedy-to-eat  form,  the 
residue  levels  are  below  the  section  408 
tolerance  level  established  for  imazalil 
in  the  RAC  The  Petitioner  argues  that 
by  the  virtue  of  the  flow-through 
provision  of  section  402(a)(2)  of  the 
FFDCA,  the  FAR  is  unnecessary.  The 
FAR  for  residues  of  imazalil  in  citrus  oil 
is  codified  in  40  CFR  185.3650. 

The  Petitimer  maintains  that  citrus 
oil  is  used  as  a  flavoring  agent  in 
minuscule  amounts,  and  if  used  in 
excess,  it  renders  food  unpalatable. 
Included  in  the  petition  is  a  surv^  of 
flavoring  ingredient  usage  levels 
conducted  by  the  Flavoring  Extract 
Manufacturers'  Association.  These 
values  allegedly  represent  the  quantity 
of  citrus  oil  added  to  food  to  accomplish 
its  intended  physical  effect.  The  data 
presented  show  that  maximunv  residues 
of  imazalil  in  ready-to-eat  foods  are 
below  the  section  408  tolerance. 
Therefore,  Janssen  Pharmaceutica 
argues  that  the  section  409  FAR  is  not 
needed  and  should  be  revoked  on  the 
besis  that  it  is  not  necessary. 

Backg^und 

In  the  Federal  Register  of  January  18, 
1995  (60  FR  3607),  EPA  issued  a 
proposed  rule  to  revoke  the  section  409 
FAR  for  imazalil  in  citrus  oil  because 
the  Agency  has  determined  that  imazalil 
induces  cancer  in  animals  and  therefore 
violates  the  Delaney  clause  in  section 
409  of  the  FFDCA. 

In  the  Federal  Register  of  June  14, 
1995  (60  FR  31300),  EPA  issued  its 
response  to  a  petition  filed  by  the 
National  Food  Processors  Association 
that  sought  the  revision  of  many  EPA 
policies.  In  that  notice,  EPA  announced 
its  revised  approach  to  the  term  ready- 
to-eat  (RTE).  EPA  believes  that  a  food 
should  be  considered  ready  to  eat  only 
if  it  is  consumed  "as  is"  or  added  to 
other  ready-to-eat  foods.If  EPA  finds 
that  a  processed  food  form  is  not  ready 
to  eat,  and  once  diluted  to  its  RTE  form 
the  residues  are  below  that  of  the  RAC, 
then  a  section  409  FAR  would  not  be 
needed  and  the  Delaney  clause  would 
not  apply.  The  Agency's  final  rule 


regarding  the  residues  of  imazalil  in. 
citrus  oil  will  be  published  by  July 
1996. 

IV.  Mancoieb  Task  Ferae  PelitioB 

The  Mancozeb  Task  Force  (DuPont, 
Elf  Atochem  North  America.  Inc.,  and 
Rdbm  k  Haas  Co.)  has  submitted  a 
petition  reouesting  the  revocation  of  the 
FARs  established  under  section  409  of 
the  FFDCA  for  residues  of  mancozeb  in 
or  on  milled  feed  fiactions  of  barley, 
oats,  rye,  and  wheat.  This  FAR  is 
codified  in  40  CFR  186.6300. 

As  explained  in  secticm  II  above,  EPA 
recently  updated  Table  II  of  the 
Pesticide  Assessramt  Guidelines, 
Subdivision  O,  Residue  Chemistry.  EPA 
has  determined  that  milled  fiactions  of 
barley,  oats,  and  rye  are  not  significant 
feed  items,  and  therefi»e  the  section  409 
FAR  is  no  longer  necessary.  In  the 
Federal  Sagisler  of  Septranber  21, 1995- 
(60  F9. 4915),  EPA  issued  a  proposed 
rule  to  revoke  the  FAR  for  residues  of 
mancozeb  on  milled  firactions  of  berley. 
oats,  and  rye. 

As  explained  in  section  III  above,  on 
June  14. 1995,  EPA  announced  its 
revised  approach  to  the  term  ready-to- 
eat  Based  on  this  policy,  EPA  has 
determined  that  milled  fiactions  of 
wheat  is  not  a  ready-to-eat  feed  item, 
and  once  diluted,  the  residues  of 
mancozeb  in  the  RTE  animal  feeds  are 
unlikely  to  exceed  the  section  408 
tdlmance  level.  Therefore,  a  section  409 
FAR  is  unnecessary.  On  this  basis,  in 
the  Federal  Register  of  September  21. 
1995  (60  FR  49150),  EPA  revoked  the 
section  409  FAR  (m  milled  fractions  of 
wheat.  

Pursuant  to  40  CFR  177.125  and 
177.30,  EPA  may  issue  an  order  ruling 
on  the  petitions  or  may  issue  a  proposal 
in  response  to  the  petitions  and  seek 
further  aanment.  If  EPA  issues  an  atdet 
in  response  to  the  petitions,  any  person 
adversely  affected  by  the  order  may  file 
written  objections  and  a  request  for  a 
hearing  on  those  objections  with  EPA  on 
or  before  the  30th  day  after  date  of  the 
publication  of  the  order  (40  CFR 
178.20). 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
300404]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  versicm  of  this  record, 
including  printed,  peper  versions  of 
electronic  ccnnments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  pubUc 
record  islocated  in  Rciom  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operatitms  Divisim 
(7506C),  Office  of  Pesticide  Programs, 
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Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jeflerson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Dock8t4epamaiI.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

Tlte  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

ListitfSiihiects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  13, 1995. 

I)aiiMM.Barale, 

Dinctm,  Office  of  Pesticide  Programs. 

(FR  Doc  95-30502  12-11-95;  3:28  pm] 


FEDERAL  RESERVE  SYSTEM 

FuHon  nnwiclal  Cofpofllow,  tal.; 
ronwaMawa  of;  AcfulaHtens  by  y^ 
Maf^Ma  of  Bank  I  loWin§  Companiaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 


in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
10, 1996. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Fulton  Financial  Corporation, 
Lancaster,  Pennsylvania;  to  merge  with 
Gloucester  County  Bankshares.  Inc., 
Woodbury,  New  Jersey,  and  thereby 
indirectly  acquire  The  Bank  of 
Gloucester  County,  The  Deptford 
Township,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Cleveland 
Oohn  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Pittsburg  Home  Financial  Corp., 
Pittsburgh,  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Pittsburgh  Home  Savings  Bank, 
Pittsburgh,  Pennsylvania. 

C  FeMral  Reserve  Bank  of  Adanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  FABP  Bancshares.  Inc.,  Pensacola, 
Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  American 
Bank  of  Pensacola,  N.A.,  Pensacola, 
Florida. 

D.  Federal  Reserve  Bank  oradcage 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Crestinark  Bancorp,  Inc., 
Bloomfield  Hills,  Michigan;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Crestmark  Bank,  Troy,  Michigan  (in 
organization). 

E.  Federal  Resenre  Baak  of  Kansas 
City  (John  E.  Yorice,  Senior  Vice 
President)  925  (kand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Baxter  Bancshares,  Inc..  Baxter 
Springs,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Baxter  State  Bank,  Baxter  Springs, 
Kansas,  and  24.99  percent  of  the  voting 
shares  of  People's  National  Bank, 
Seneca,  Missouri  (in  organization). 

F.  Fed««I  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Cullen/Frost  Bankers,  Inc.,  San 
Antonio,  Texas,  and  The  New  Galveston 
Company^  Wilmington,  Delaware;  to 


acquire  100  percent  of  the  voting  shares 
of  Park  National  Bank  of  Houston, 
Houston,  Texas. 

2.  Sabine  Bancshares,  Inc.,  Many, 
Louisiana;  to  meige  with  First 
Community  Bancshares.  Inc.,  Winnfield, 
Louisiana,  and  thereby  indirectly 
acquire  Winn  Bancshares,  Inc., 
Winnfield,  Louisiana,  and  First 
Community  Bank,  Winnfield,  Louisiana. 

Board  of  Goveraon  of  the  Federal  Reserve 
System.  December  8, 1995. 
Jamifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
{FR  Doc.  95-30439  Filed  12-13-95;  8:45  am) 
BHISM  COOC  ttlS-OI-f 


Spancor  BancorporaBon,  Inc^ 
Employaa  Stock  OvvnaraMp  Plan  A 
Tniat;  Change  m  Bank  Controt  Notice 

AcqiiiaWon  of  Sharaa  of  Banka  or 
Bank  HokMng  Companiaa 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  December  29, 
1995. 

A.  Federal  Reserre  Baak  ef  CUcage 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Spencer  Bancorporation,  Inc. 
Employee  Stock  Ownership  Plan  Sr 
Trust,  Spencer,  Wisconsin;  to  acquire  an 
additional  5.40  percent,  for  a  total  of 
12.25  percent  of  the  voting  shares  of 
Spencer  Bancorporation,  Inc.,  Spencer, 
Wisconsin,  and  thereby  indirectly 
acquire  Spencer  State  Bank,  Spencer. 
Wisconsin. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  December  8, 1995. 
Icanifcr  ].  John—a, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-30440  Filed  12-13-95:  8:45  am) 
BUJNQ  CODE  ttie-ei-f 
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PRESiDENTIAL  ApVISORY 
COMMnTEE  ON  ()ULF  WAR 
VETERANS'  ILLNtSSES 


itL 


AQBICY:  Presidenml  Advisory 
Committee  cm  Gull  War  Veterans' 
Qlnesses.  '   I 

ACTION:  Notice  of  qpen  meeting. 


r:  Tliis  notice  is  hereby  given  to 
announce  an  open  meeting  of  a  panel  of 
the  Presidential  Aavisory  Committee  on 
Gulf  War  Veterans'  Illnesses.  The  panel 
will  discuss  decisionmaking  related  to 
the  use  of  investigctional  drugs  and 
vaccines  in  the  Gulf  War  and  will 
receive  comment  horn  members  of  the 
public.  Dr.  Arthur  t-  Caplan  will  chair 
this  panel  meeting; 

DATES:  January  12. 1996, 8:30  a.m.-4M) 
p.m. 

PLACE:  Westin  Croim  Center.  One 
Pershing  Road.  Kansas  Qty.  MO  64108. 
SUPPLBCKT ARY  MTOfMATION:  The 
President  establisb^d  the  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses  by  Executive  Order 
12961,  May  26, 19^5.  The  purpose  of 
this  committee  is  to  review  and  provide 
recommendations  on  the  full  range  of 
government  activities  associated  with 
Gulf  War  veterans'  illnesses.  The 
committee  reports  to  the  President 
through  the  Secretary  of  Defense,  the 
Secretary  of  Health!  and  Himian 
Services,  and  the  Secretary  of  Veterans 
Affairs.  The  committee  members  bave 
expertise  relevant  tp  the  functions  of  the 
committee  and  are  appointed  by  the 
President  from  non-Federal  sectors. 

Tentative  Agenda 

Friday,  January  12, 1^96 

8:30  a.in.    Call  to  order  and  opening  remarks 
8:40  aJD.    Public  comment 
10:00  a.m.    Break  ^ 

10:15  a.m.    Public  comment  (cont.) 
11:15  a.m.    Briefings  and  discussion  on 

decisionmaldng  processes 
12:15  p.m.     Lunch 
1:30  pjn.    Briefings  tnd  discussion  on 

waiver  informed  consent 
2:30  p.m.    Break 
2:45  p.m.     Briefings  and  discussion  on 

ciurent  policy  and  implications  for  the 

future 
3:45  p.m.    Strategies  and  next  steps 
4:00  p.m.    Meeting  adjourned 

A  final  agenda  will  be  available  at  the 
meeting.  I 

Public  Participatioii 

The  meeting  is  open  to  the  pubUc. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  contact  the 
Advisory  Committee  at  the  address  or 
telephone  nimiber  listed  below  at  least 
five  business  days  prior  to  the  meeting. 


Reasonable  provisions  will  be  made  to 
include  on  the  agenda  presentations 
from  individuals  who  have  not  yet  had 
an  opportimity  to  address  the  Advisory 
Committee.  The  panel  chair  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  People  who  wish 
to  file  written  statements  with  the 
Advisory  Committee  may  do  so  at  any 
time. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  E.  Kowalok,  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  lUnesses,  1411  K  Street,  NW., 
suite  1000,  Washington.  DC  20005. 
Telephone:  (202)  761-0066,  Fax:  (202) 
761-0310. 

Dated:  December  8, 1995. 
(IA.BMk. 

Federal  Regtster  Liaison  C^ficer,  Presidential 
Advisory  Committee  on  Gulf  War  Veteians' 
Illnesses. 
(PR  Doc  95-30446  Filed  12-13-95;  8:45  am] 


DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agancy  for  Health  Care  Policy  and 
Raaaarch 

Collactlon  Raquiramants  SubmWad  for 
Public  Commant 

AQBICY:  Agency  for  Health  Care  Policy 

and  Research,  HHS. 

ACTKM:  Notice. 

SUMMARY:  This  notice  annoimces  the 
Agency  for  Health  Care  Policy  and 
Research's  (AHCPR's)  intention  to 
request  the  Office  of  Management  and 
Budget  (OMB)  review  of  two  proposed 
data  collection  projects.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)),  the  AHCPR  invites  the 
public  to  comment  on  these  proposed 
information  collections. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  12, 1996. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Carole  Dilliard,  Reports 
Clearance  Officer,  AHCPR,  2101  East 
Jefferson  Street,  Suite  502,  Rockville, 
MD  20852-4908. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  data 
collections.  All  comments  will  also 
become  a  matter  of  public  record. 

In  accordance  with  the  above  cited 
legislation,  comments  on  the  data 
collection  proposals  are  requested  with 
regard  to  any  of  the  following:  (a) 


whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

FOR  FURTHER  MPORMATION  CONTACT: 
Carole  Dillard,  AHCPR's  Reports 
Clearance  Officer,  (301)  594-1354. 

SUPPLBMENTARY  MFORMATKM: 

PropoMid  Projects 

1.  Evaluation  of  the  kiosk-based 
ChoiceCard.  This  computer  program, 
designed  by  Benova,  Inc.  throu^  the 
Small  Business  Innovative  Research 
(SBIR)  pn^ram,  assists  Medicaid 
recipients  in  choosing  health  plans.  A 
sample  of  individuals  who  used  the 
system  will  be  asked  questions  about 
the  usefulness  of  the  decision-support 
s]rstem.  The  survey  results  will  help  to 
refine  the  kiosk-based,  ChoiceCard 
computer  program.  Burden  estimates 
follow: 


Number  of  respondents 

Number  of  surveys  per  respond- 
ent 

Average  burden/response 

Estimated  total  burden/response 


Consumer 


300. 
1. 

.5  hours. 
150  hours. 


2.  Evaluation  of  decision-support 
materials  for  helping  consumers  to 
choose  health  plans.  These  print  and 
video  materials,  designed  by  Abacus 
through  the  Small  Business  Innovative 
Research  Program  (SBIR),  were 
developed  to  help  minority  and 
imderserved  workers  and  Medicaid 
recipients  and  their  families  in  choosing 
health  care  plans.  The  survey  will  be 
filled  out  by  consumers  after  they  use 
the  decision-support  materials  and  the 
results  will  be  used  to  refine  those 
materials.  Burden  estimates  follow: 


Number  of  respondents 

Numt)er  of  surveys  per  respond- 
ent. 

Average  burden/response  

Estimated  total  burden/response 


Consumer 


150. 
1. 

J2S  hours. 
38  hours. 


Copies  of  these  data  collection  plans 
and  instruments  can  be  obtained  from 
AHCPR's  Reports  Clearance  Officer  (see 
above  for  details). 
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Dated:  December  7, 1995. 
OifkoB  R.  Gaas,  ScJ)., 
Adtnlnistrator. 
(PR  Doc  95-30478  Filed  12-13-95;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  Na  9SO-038q 

Aplin  &  Barrett  Ltd.;  niing  of  Petition 
for  Afflrmation  of  OfMS  Status 

AQBICY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Aplin  &  Barrett  Ltd.,  has  filed  a 
petition  (GRASP  5G0417)  proposing  to 
affirm  that  nisin  preparation  is  generally 
recognized  as  safe  (GRAS)  as  an 
antimicrobial  agent  in  sauces  and 
nonstandardized  salad  dressings. 
.  IMTES:  Written  comments  by  February 
27,1996. 

ADDRESSES:  Submit  written  comments 
to  the  IDockets  Management  Branch 
(HFA-305),  Food  and  Ehrig 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  LaVecchia,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington.  DC  20204, 
202-418-3072. 

SUPPI.BIIENTARY  INFORMATION:  Under  tiie 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201(s)  and  409(b)(5)  (21  U.S.C. 
321(s)  and  348(b)(5))  and  the  regulations 
for  affirmation  of  GRAS  status  in  § 
170.35  (21  CFR  170.35),  notice  is  given 
that  Aplin  &  Barrett  Ltd., 
c/o  700  13th  St.  NW.,  suite  1200, 
Washingtcm.  DC  20005,  has  filed  a 
petition  (GRASP  5G0417)  proposing  Uiat 
nisin  preparation  be  affirmed  as  GRAS 
for  use  as  an  antimicrobial  agent  in 
sauces  and  nonstandardized  salad 
dressings. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outiined  in  §§  170.30  (21 
CFR  170.30)  and  170.35  is  filed  by  the 
agency.  There  is  no  prefiling  review  of 
the  adequacy  of  data  to  support  a  GRAS 
conclusion.  Thus,  the  filing  of  a  petition 
for  GRAS  affirmation  should  not  be 
interpreted  as  a  preliminary  indication 
of  suitabihty  for  GRAS  affirmation. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 


this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  Vrill  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
February  27, 1996,  review  the  petition 
and  file  comments  with  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  nimdier  foimd  in  brackets  in  the 
heading  of  this  document.  Conmients 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is, 
or  is  not.  GRAS  for  the  proposed  use.  In 
addition,  consistent  witii  the  regulations 
promulgated  under  the  National 
Environmental  PoUcy  Act  (40  CFR 
1501.4(b)).  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and  received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  21, 1995. 
AlanMRuIis. 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(PR  Doc.  95-30500  Filed  12-13-95;  8:45  am] 
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Health  Care  Financing  Administration 

Public  Infonnation  Collection 
Requirements  Submitted  for  Public 
Comment  and  Recommendations 

agency:  Health  Care  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  die 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currenUy 
approved  collection;  Title  of 
Information  (Jol lection:  Reconciliation 
of  State  Invoice  (Formerly:  Remittance 
Advice  Report)  and  Prior  Quarter 
Adjustment  Statement;  Form  No.: 
HCFA-304.  HCFA-304a;  t/se.  The 
Omnibus  Budget  Reconciliation  Act  of 
1990  requires  drug  labelers  to  enter  into 
and  have  in  effect  a  rebate  agreement 
with  HCFA  for  States  to  receive  funding 
for  drugs  dispensed  to  Medicaid 
redpients. 

The  regulation  at  42  CFR  447.534 
requires  labelers  to  report  specific  drug 
rebate  data  to  States  when  payment  is 
made;  Affected  Public:  Business  or  other 
for  profit;  Number  of  Respondents:  520; 
Total  Annual  Responses:  2.080;  Total 
Annual  Hours  Requested:  170,560.  To 
request  copies  of  the  proposed 
paperwork  collection  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperworkdhcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  commmits  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  60  days  of  this  notice  direct  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Financial  and  Human 
Resoiuces,  Management  Planning  and 
Analysis  Staff,  Attention:  Linda 
Mansfield.  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  December  7, 1995. 
Katlileen  B.  Larson, 

Director.  Management  Planning  and  Analysis 
Staff,  Offfce  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 
[FR  Doc.  95-30475  Filed  12-13-95;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  for  r>ublic 
Comment  and  Recommendations 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  simimaries  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
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of  the  follownig  dub)ects:  (1)  The 
neoeadty  and  utility  of  the  proposed 
infbnnation  collection  for  the  proper 
perfoiBMnce  of  the  agency's  fauictions; 
(2)  the  accuracy  df  the  estimated 
burden;  (3)  ways  to  enhance  the  quaUty, 
utility,  and  clarity  of  the  infarmatioi  to 
be  coUected;  and  H)  the  use  of 
automated  ooUection  techniques  or 
other  fcHins  of  inft»mation  technology  to 
minimin  the  infitnnation  collection 
burden. 

1.  Type  (rfbifomntUon  Collection 
Request:  New  col)ection;  THle  of 
Information  Collection:  Maximizing  the 
ESsctiveness  of  Home  Health  Caie:  The 
Influence  of  Service  Voliune  and 
faitegratitm  With  Other  Care  Settings  on 
Patient  Outcome^  Foim  No.:  HCFA-R- 
189;  Use:  lids  study  will  examine  (1) 
the  relationship  of  home  health  care 
service  volume  aiid  patient  outcomes, 
and  (2)  the  relationship  of  the  physician 
role  and  integratifn  of  other  services 
and  patient  outcotnes;  Frequency:  Other 
Ipertedicdly);  Affected  Public:  Not-for- 
profit  institutiohsi  business  or  other  for 
profit,  and  individiials  or  households; 
Number  of  Respofdents:  6,300;  Total 
Annual  Hours:  3,$73. 

2.  Type  of  Infoitnation  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
InftxmatioB  Collection:  Request  for 
Certification  in  the  Medicare  and/or 
Medicaid  Program  to  Provide  Outpatient 
Physical  Therepy  and/or  Speech 
Pathology  Servicea,  Outpatient  Physical 
Therapy  Speech  nthology  Survey 
Report;  Form  Nos,:  HCFA-iese,  HCFA- 
1893;  Use:  The  Medicare  Program 
requires  outpatiei^  physical  therapy 
providers  to  meet  certain  health  and 
safety  requirements.  The  request  for 
certification  form  {s  used  by  State 
agency  surveyors  to  determine  if 
minimum  Medicate  eligibility 
requirements  are  met.  The  survey  report 
forrn  records  the  result  of  the  onsite 
survey;  Frequency:  On  occasion; 
Affected  Ptwlic:  Business  or  other  for 
profit;  Number  of  Respondents:  1,700; 
Total  Annual  Hotirs;  446.25. 

3.  Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  appreved  collection  for 
which  approval  h$s  expired;  Titie  of 
Information  Collection:  Request  for 
Certification  as  Supplier  of  Portable  X- 
ray  Services  Under  the  Medicare/ 
Medicaid  Progran|s,  and  Portable  X-ray 
Survey  Report:  Fofm  Nos.:  HCFA-1880. 
HCPA-1882;  I/se.The Medicare 
program  requires  {XHtable  x-ray 
suppliers  to  be  sufveyed  for  hralth  and 
safety  standards.  The  HCFA-1882  is  the 
survey  form  that  records  smvey  results. 
The  HCPA-1880  is  used  by  the  surveyor 


to  determine  if  a  portable  x-ray 
applicant  meets  the  eligifaility 
requiremmts;  Frequency:  On  occasion; 
Affected  PubUc:  Bu8inesst>r  other  fior 
profit;  Nambo' of  Respondents:  520; 
Total  Atmual  Hours:  137. 

4.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Titie  of 
Information  Collection:  Qrg^ 
Procurement  Organization's  Request  foor 
Designati(m;  Form  No.:  HC7A-576;  Use: 
The  information  oMvided  on  this  form 
serves  as  a  basis  for  certifying  organ 
procurement  organizations  (OPO)  for 
participation  in  the  Medicare  and 
Medicaid  programs  and  will  indicate 
whether  the  GPO  is  meeting  the 
specified  performance  standards  for 
reimbursement  of  service:  Frequency: 
Biennially;  Affected  Public:  Business  or 
other  for  profit,  not-for-profit 
institutions;  Number  of  Respondents: 
80;  Total  Annual  Hours:  160. 

5.  Type  of  Information  Collection 
Request:  Revision  of  a  currmtiy 
approved  collection;  Titie  of 
Information  Collection:  Physical 
Therapist  in  Independent  Practice 
Request  for  Certification  in  the  Medicare 
Program;  Fonn  No.:  HCFA-262:  Use: 
The  HCFA-262  is  used  by  the  surveyore 
to  determine  if  a  physical  therapist  in 
independent  practice  requesting 
Medicare  approval  meets  the  eUgibiUty 
requirements;  Frequency:  On  oooeion; 
Affected  Public:  Business  or  other  for 
profit;  Number  of  Respondents:  7,322; 
Total  Annual  Hours:  1,098. 

6.  Type  of  Information  Collection 
Re<piest:  Revision  of  a  currently 
approved  coUecticm;  Titie  of 
Information  Collection:  Request  for 
Approval  as  a  Hospital  Provider  of 
Extended  Care  Services  (Swing-Bed)  in 
the  Medicare  and  Medicaid  Programs; 
Form  Ato.;  HCFA-605;  Use:  The  HCFA- 
605  is  used  for  fedlity  identification 
and  screening.  It  will  be  completed  by 
a  hospital  that  is  requesting  approval 
and  will  initiate  the  process  of 
determining  the  hospital's  eUgibiUty 
and  for  which  bed  count  category  the 
hospital  wishes  to  request  approval; 
Frequency:  Other  (one-time  usage  for 
initial  application);  Affected  Public: 
Business  or  other  for  profit,  not-for- 
profit  institutions,  Federal  Government; 
Number  of  Respondents:  1.500;  Total 
Annual  Hours:  375. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfe.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 


the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  foUowiug  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Planning  and  t. 
Analysis  Staff,  Atiention:  John  Burice, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 
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Dated:  December  7, 1999. 
Kathleen  B.  Laieon. 
Director,  Managsment  Planning  and  Analysis 
Staff,  C^ce  t^ Financial  and  Human 
Resources,  Health  Cam  Financing 
Administration. 

(FR  Oocv  95-30474  Filed  12-13-95;  8:45  am] 
!4ia 


HmWi  RaMurcM  and  8«rvlc«8 


Rural  HMNh  8«rvieM  Outiweh  Qrant 
Program 

AOBCY:  Health  Resources  and  Services 

Admhiistraticm,  PHS. 

action:  Notice  of  availability  of  funds. 


".  The  Office  of  Rural  Health 
Policy,  Health  Rasouroes  and  Services 
AdmbiistratioB  (HRSA),  announces  that 
applications  are  being  accepted  for 
Rural  Health  Services  Outreach 
Demonstration  Grants  to  expand  or 
enhance  the  availability  of  essential 
heelth  services  in  rural  areas.  Grants  for 
these  projects  are  authorized  under 
Section  301  of  the  Public  Healtii  Service 
Act. 

This  program  announcement  for  the 
above  stated  program  is  subject  to  the 
appropriation  of  funds  for  this  activity. 
Applicants  are  advised  that  this 
program  announcement  is  a  contingency 
action  being  taken  to  assure  that  should 
funds  become  available  for  this  purpose, 
awards  can  be  made  in  a  timely  fashion 
consistent  with  the  needs  of  the 
program.  At  this  time,  given  a 
continuing  resolution  and  the  absence 
of  FY  1996  appropriations  for  this 
program,  the  amoimt  of  funds  available 
cannot  be  estimated. 

NATKMAL  HEALTH  OBJECTIVES  FOR  THE 
YEAR  2000:  The  Health  Resources  & 
Services  Administration  (HRSA)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Heelthy  People  2000,  a 
Public  Health  Service  (PHS)  national 
activity  for  setting  priority  areas.  The 
Rural  Health  Services  Outreech  program 
is  related  to  the  priority  areas  for  health 
promotion,  heelth  protection  and 
preventive  services.  Potential  appUcants 
may  obtain  a  copy  of  Healthy  People 
2000  (Full  Report:  Stock  No.  017-001- 
00474-C)  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001- 


00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone  (202)  783-3238). 
AMOUNT  AND  DURATION  OF  GRANT 
AWARDS:  Individual  grant  awards  under 
this  notice  will  be  limited  to  a  total 
amount  of  $300,000  (direct  and  indirect 
costs)  per  year.  Applications  for  smaller 
amounts  are  encouraged.  Applicants 
may  propose  project  periods  for  up  to 
three  years,  but  the  duration  of  projects 
is  contingent  upon  the  availability  of 
funds.  It  is  expected  that  the  average 
grant  award  will  be  approximately 
$160,000  for  the  first  year.  However, 
applicants  are  advised  that  continued 
funding  of  grants  beyond  the  one  year 
period  covered  by  this  announcement  is 
contingent  upon  the  appropriation  of 
funds  for  the  program  and  assessment  of 
grantee  performance.  No  project  will  be 
supported  for  more  than  three  years. 
APPUCATION  DEADUNE:  Applications  for 
the  program  must  be  received  by  the 
close  of  business  on  March  15, 1996. 
Completed  applications  must  be  sent  to 
The  Grants  Management  Officer,  c/o 
Global  Exchange,  Inc.,  7910  Woodmont 
Avenue,  Suite  400,  Bethesda,  Maryland 
20814. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  eitlier 
(1)  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  AppUcants  must 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Late  applications  will  be  returned  to  the 
sender. 

The  standard  application  form  and 
general  instructions  for  completing 
appUcations  (Form  PHS-5161-1,  OMB 
#0937-0189)  have  been  approved  by  the 
Office  of  Management  and  Budget.  To 
receive  an  application  kit,  contact  The 
Grants  Management  Office,  c/o  Global 
Exchange,  Inc.,  7910  Woodmont 
Avenue,  Suite  400,  Bethesda,  Maryland 
20814  or,  in  the  contiguous  U.S.,  call  1- 
800/784-0345.  Hawaii,  Alaska,  Puerto 
Rico,  the  Northern  Mariana  Islands,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Compact  of  Free  Association 
Jurisdictions  of  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  the  Federated  States  of  Micronesia 
should  call  301/656-3100  COLl^CT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  or  technical  assistance 
regarding  business,  budget,  or  Hnancial 
issues  should  be  directed  to  the  Office 
of  Grants  Management,  Bureau  of 
Primary  Health  Care,  Health  Resources 


and  Services  Administration,  4350  East 
West  Highway,  11th  Floor,  Bethesda, 
Maryland  20814,  301/594-4260. 
Requests  for  technical  or  programmatic 
information  on  this  aimouncement 
should  be  directed  to  Eileen  Holloran, 
Office  of  Rural  Health  Policy,  Room  9- 
05,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-0835. 

SUPPLBien-ARY  INFORMATION: 
Eligible  Applicants 

The  grant  recipient  must  be  a 
nonprofit  or  public  entity  which  meets 
one  of  the  three  requirements  stated 
below. 

(1)  The  applicant's  central 
administrative  headquarters  where  the 
grant  will  be  managed  is  not  located  in 
a  Metropolitan  Statistical  Area  as 
defined  by  the  Office  of  Management 
and  Budget.  A  list  of  the  cities  and 
counties  that  are  designated  as 
Metropolitan  Statistical  Areas  is 
included  in  the  application  kit.  If  your 
organization's  central  administrative 
headquarters  is  located  in  one  of  these 
areas,  you  are  not  eligible  for  the 
program  unless  you  meet  one  of  the 
other  two  criteria  listed  below. 

(2)  Some  Metropolitan  Statistical 
Areas  on  the  list  are  extremely  large.  We 
have  divided  these  areas  into  rural  and 
urban  census. tracts.  Appendix  I 
provides  a  list  of  these  Metropolitan 
Statistical  Areas  and  Uie  rural  census 
tracts  in  each  area.  If  your  central 
administrative  headquarters  is  located 
within  one  of  these  census  tracts,  you 
are  eligible  for  the  program. 

(IF  YOU  ARE  EUGIBLE  UNDER  THIS 
CRITERION,  YOU  MUST  UST  YOUR 
COUNTY  AND  CENSUS  TRACT 
UNDER  ITEM  #8  ON  THE  FACE  PAGE 
OF  THE  APPUCATION  OR  YOUR 
APPUCATION  WILL  BE  RETURNED.  If 
you  do  not  know  your  census  tract, 
Appendix  II  provides  the  telephone 
numbers  for  regional  offices  of  the 
Census  Bureau.  You  should  call  the 
appropriate  office  to  determine  your 
census  tract.) 

(3)  Your  organization  is  constituted 
exclusively  to  provide  services  to 
migrant  and  seasonal  farmworkers  in 
rural  areas  and  is  supported  under 
Section  329  of  the  Public  Health  Service 
Act.  These  organizations  are  eligible 
regardless  of  the  urban  or  rural  location 
of  their  administrative  headquarters. 

In  addition  to  meeting  one  of  the 
above  criteria,  the  applicant  must  be 
capable  of  receiving  the  grant  funds 
directly  and  must  have  the  capability  to 
manage  the  project.  This  means  that  the 
applicant  organization  must  be  able  to 
exercise  administrative  and  program 


direction  over  the  grant  project;  must  be 
responsible  for  hiring  and  managing  the 
project  staff;  must  have  the 
administrative  and  accounting 
capabilities  to  manage  the  grant  funds; 
and  must  have  some  permanent  staff  at 
the  time  a  grant  award  is  made.  Further, 
the  applicant  organization  must  have  an 
Employer  Identification  Number  from 
the  Internal  Revenue  Service  at  the  time 
of  the  grant  award  and  other  proof  of 
organizational  viability  that  may  be 
requested  by  the  Grants  Management 
Office. 

Applicants  ttom  the  50  United  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Territories  of  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Compact  of  Free  Association 
Jurisdictions  of  the  Republic  of  the 
Marehall  Islands,  the  Republic  of  Palau, 
and  the  Federated  States  of  Micronesia, 
are  eligible  to  apply. 

Applications  from  organizations  that 
do  not  meet  one  of  the  three 
requirements  described  above  will  not 
be  reviewed. 

Current  Rural  Health  Services 
Outreach  grantees  who  are  in  the  last 
year  of  their  projects  may  not  reapply 
for  funds  to  support  the  same  project. 
Any  new  proposal  they  submit  must 
have  a  different  focus  from  the  project 
that  is  currently  being  fimded. 

Program  Objectives 

The  purpose  of  the  program  is  to 
support  projects  that  demonstrate  new 
and  innovative  models  of  outreach  and 
health  care  services  delivery  in  rural 
areas  that  lack  basic  health  services. 
Grants  will  be  awarded  either  for  the 
direct  provision  of  health  services  to 
rural  populations  that  are  not  currently 
receiving  them,  or  to  enable  access  to 
and  utilization  of  existing  services. 

Applicants  may  propose  projects  to 
address  the  needs  of  a  wide  range  of 
rural  population  groups,  including  the 
poor,  the  elderly,  the  disabled,  pregnant 
women,  infants,  adolescents,  rural 
minority  populations,  and  rural 
populations  with  special  health  care 
needs.  Projects  should  be  responsive  to 
the  special  cultural  and  linguistic  needs 
of  specific  populations. 

A  central  goal  of  the  demonstration 
program  is  to  develop  new  and 
innovative  models  for  more  effective 
integration  and  coordination  of  health 
services  in  rural  areas.  It  is  hoped  that 
some  of  these  models  will  prove 
significant  in  solving  rural  health 
problems  throughout  the  country.  In 
order  to  better  integrate  the  provision  of 
health  services  in  rural  areas, 
participation  in  the  program  requires 
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the  fbnnatian  of  (rasoitium 
Mfwiigwinants  amimg  three  or  more 
separate  and  distiect  entities  to  cany 
ou^the  demonstration  im>iects. 

A  consortium  must  be  composed  of 
three  w  mora  health  care  organizations, 
m  a  combination  iof  three  or  more  health 
care  and  social  service  organizations.  At 
least  one  of  the  ettities  must  be  a  health 
care  service  delimry  (Hganization. 
Individual  memfans  of  a  consortium 
mi^t  indiide  su^  entities  as  hospitals, 
public  health  agencies.  Area  Healtii 
Education  Centeie.  home  health 
providers,  mental  beelth  centers, 
substance  abuse  earvioe  providers,  rural 
health  clinics,  social  snvice  agencies, 
health  profession  schools,  local  school 
district.  Mnergeqcy  aervicB  providers, 
community  and  qiigrant  healthcenteis, 
civic  orgBnizatioqs.  etc  Although 
applicants  for  ther  program  must  be 
non{»ofit  or  public  entities,  other 
consortium  membera  may  be  for-profit 
organizations. 

The  roles  and  responsibilities  of  each 
member  organizatton  must  be  clearly 
defined  and  each  must  contribute 
significantly  to  the  goals  of  the  project. 
The  process  used  to  ensure  compliance 
with  the  con8orti«m  requirement 
includes  two  stepe:  (1)  making  sure  that 
at  least  three  organizations,  including 
the  appUcant.  are  identified,  and  that 
aech  is  a  s^Mirate  legal  entity,  and  (2) 
ensuring  that  each  member  plays  a 
substantial  part  in  accomplishing  the 
objectives  of  the  {voject. 

Applicants  are  encouraged  to  develop 
projects  to  address  specific  areas  of  need 
in  their  communities.  Need  can  be 
established  throu|h  a  formal  needs 
assessment  or  by  Mpulation  specific 
demographic  data  The  following  are 
examples  of  project  focus  areas  ttiat  can 
be  supported  throu^  this  program: 

1.  Projects  that  bnng  ambulatory  and 
mental  health  care  to  unserved  or 
underserved  rural  areas  or  populations. 
Hie  HRSA  has  a  9|)ecial  priority  to 
establish  primary  care  programs  along 
the  U.STMexican  border. 

2.  Projects  that  provide,  or  make 
possible  the  provision,  of  emergency 
medical  services  t|vithin  rural  areas  that 
lack  these  service^. 

3.  The  creation  of  new  integrated 
networks  of  providers  to  deliver 
ambulatory  care  when  such  networks 
appear  likely  to  improve  access  to 
health  care  or  its  euality.  The  HRSA  is 
especially  interested  in  networks  that 
may  become  a  part  of  managed  care 
systems  in  rural  areas. 

4.  Projects  that  provide  SOTvices  that 
enable  rural  populations  to  better  utilize 
existing  health  services,  including  those 
involving  the  use  of  community 
outreach  workers. 


5.  Projects  that  provide  training  for 
health  care  professionals  and  vnxken, 
including  community  outreach  woiicere, 
when  sudi  training  may  be 
demonstrated  to  be  likely  to  lead  to 
hi^er  quality  services  or  more 
accessible  services  in  rural  areas. 

6.  Projects  that  eidiance  the  heelth 
and  saiisty  of  Carmere.  form  femilies.  and 
migrant  and  seasonal  ferm  workere 
through  direct  services. 

7.  Projects  that  address  the  needs  of 
rural  minority  populations^ 

8.  Projects  that  train  rur^roeople  in 
disease  prevention  and  health 
promotion,  when  such  training 
addresses  critical  needs  of  the  aree. 

9.  Telecmnmunication  and 
telemedidne  projects. 

10.  Projects  on  adolescent  health  and 
on  school-based  programs. 

The  focus  areas  listed  above  are 
examples  only.  All  projects  must 
address  the  demonstrated  needs  of  the 
community. 

Review  Consideratiai 

Grant  applications  will  be  evaluated 
on  the  basis  of  the  following  criteria: 

1.  The  extent  to  which  the  appUcant 
has  documented  and  justified  the 
need(s)  for  the  proposed  project. 

2.  The  extent  to  which  the  applicant 
has  proposed  new  approaches  that  will 
meet  the  health  care  needs  of  the 
community  and  has  devel(^>ed 
measurable  goals  and  objectives  for 
carrying  out  the  project. 

3.  The  extent  to  which  the  applicant 
has  clearly  defined  the  roles  and 
responsibilities  of  each  member  of  the 
consortitun  and  demonstrated  the 
wcperience  and  expertise  needed  to 
man^e  the  project. 

4.  The  level  of  local  commitment  and 
involvement  with  the  project,  as 
evidenced  by:  (1)  the  extent  of  cost 
participation  on  the  part  of  the 
applicant,  members  of  the  consortium, 
and  other  organizations;  (2)  letters  of 
support  from  community  leaden  and 
organizations:  and,  (3)  the  feasibility  of 
plans  to  sustain  the  project  after  federal 
grant  support  is  ended. 

5.  The  reasonableness  of  the  budget 
that  is  proposed  for  the  project. 

6.  The  extent  to  which  the  applicant 
has  developed  a  realistic  and  woriiable 
plan  for  evaluating  the  project  and  for 
disseminating  information  about  the 
project. 

Geographic  Considerati<His 

The  HRSA  hopes  to  expand  the 
outreach  program  into  geographic  areas 
not  currently  served  by  the  program. 
Consequently,  HRSA  will  consider 
geographic  coverage  when  deciding 
which  approved  applications  to  fund. 


Other  Infonnation 

Grantees  will  be  required  to  use  at 
least  85  percent  of  the  total  amount 
awarded  for  outreach  and  care  services, 
as  opposed  to  administretive  costs.  At 
least  50  percrait  of  the  funds  awarded 
must  be  spent  in  rural  areas.  This  is  a 
demonstration  program  that  will  not 
support  projects  that  are  solely  <» 
predominantly  designed  for  the 
purchase  of  equipmoat  or  vehicles.  The 
purchase  of  equipment  and  vehicles 
may  not  r^resmt  more  than  40  percent 
of  the  total  federal  share  of  a  proposal. 
Grant  funds  may  not  be  used  for 
purchase,  construction  or  renovation  of 
real  property  or  to  support  the  delivery 
of  inpatient  services. 

AppUcants  are  advised  that  the  entire 
appucation  may  not  exceed  70  pages  in 
Imgth  including  the  project  and  budget 
nairatives.  fece  pege.  all  forms, 
appendices,  attadunents  and  letters  of 
support.  AppUcations  that  exceed  the  70 
pege  limit  vdll  not  receive 
consideration.  All  applications  must  be 
typewritten  and  legible.  Margins  must 
be  no  less  than  V^  inch  on  all  sides. 

Public  Healdi  System  Impact  Statement 

This  program  is  subject  to  the  Public 
Heelth  System  Reporting  Requirements. 
Reporting  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget—*  0937-0195.  Under  these 
requirements,  the  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  bnpact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  state  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  conununity- 
based  nongoverimiental  organizations 
within  their  jurisdictions. 

Commimi^-based  non-govenunental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  state  and  local  health 
agencies  in  the  area(8)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

a.  A  copy  of  the  fece  page  of  the 
application  (SF  424). 

b.  A  summary  of  the  project  not  to 
exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
plaimed  with  the  appropriate  state  or 
local  health  agencies. 

Executive  Ctader  12372 

The  Rural  Health  Services  Outreach 
Ckant  Program  has  been  determined  to 


be  a  program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovenmiental  review  of 
federal  programs  by  appropriate  health 
planning  agencies  as  implemented  by  45 
CFK  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  frism 
within  their  states  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contact  (SPOCs),  a 
list  of  which  will  be  included  in  the 
application  kit.  as  early  as  possible  to 
alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  nlbre  then  one 
state,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  afl^ected  State.  All 
SPOC  recommendations  should  be 
submitted  to  Harriet  Green.  Office  of 
Grants  Management,  Bureau  of  Primary 
Health  Care,  4350  East  West  Highway, 
11th  Floor.  Bethesda,  Maryland  20814, 
(301)  594-4260.  The  due  date  for  state 
process  recommendations  is  60  days 
after  the  application  deadline  (May  15, 
1996)  for  competing  applications.  The 
granting  agency  does  not  guarantee  to 
"accommoidate  or  explain"  state  process 
recommendations  it  receives  after  that 
date.  (See  Part  148  of  the  PHS  Grants 
Administration  Manual, 
Intergoverrmiental  Review  of  PHS 
Programs  under  Executive  Order  12372 
and  45  CFR  Part  100  for  a  description 
of  the  review  process  and  requirements. 

State  Offices  of  Rural  Health 

Applicants  should  notify  their  State 
Office  of  Rural  Health  of  their  intent  to 
apply  for  this  grant  program.  The  State 
Office  can  provide  information  and 
technical  assistance.  A  list  of  State 
Offices  of  Riiral  Health  will  be  provided 
with  the  application  kit. 

OMB  Catalog  of  Federal  Domestic  Assistance 

number  is  93.912 

Dated:  December  7, 1995. 
Giro  V.  Sumaya, 
Administrate. 

Appendix  I 

'Census  tract  numbers  are  shown  below  each 
county  name. 

To  be  eligible  under  criterion  #2  your 
organization's  central  administrative 
headquarters  must  be  located  in  one  of  the 
census  tracts  that  is  listed  below  your  county. 
The  county  name  and  the  census  tract 
number  must  be  included  in  section  #8  on 
the  &ce  p^e  of  the  424  application. 


County 

Census  tract  number 


Baldwin 

0101 
0102 
0106 
0110 
0114 
0115 
0116 

MobUe 

0059 
0062 
0066 
0072.02 

Tuscaloosa 

0107 

Arizona 

Maricopa 

0101 

0405.02 

0507 

0611 

0822.02 

5228 

7233 

Pima 

0044.05 

0048 

0049 

Califamia 

Butte 

0024 
0025 
0026 
0027 
0028 
0029 
0030 
0031 
0032 
0033 
0034 
0035 
0036 

ElDotado 

0301.01 

0301.02 

0302 

0303 

0304.01 

0304.02 

0305.01 

0305.02 

0305.03 

0306 

0310 

0311 

0312 

0313 

0314 

0315 

Fresno 

0040 

0063 

0064.01 

0064.03  . 

0065 

0066 

0067 

0068 


0071 

0072 

0073 

0074 

0077 

0078 

0079 

0080 

0081 

0082 

0083 

0064.01 

0084.02 

Kern 

0033.01 

0033.02 

0034 

0035 

0036 

0037 

0040 

0041 

0042 

0043 

0044 

0045 

0046 

0047 

0048 

0049 

0050 

0051.01 

0052 

0053 

0054 

0055.01 

0055.02 

0056 

0057 

0058 

0059 

0060 

0061 

0063 

Loe  Angeles 

5990 

5991 

9001 

9002 

9004 

9012.02 

9100 

9101 

9108.02 

9109 

9110 

9200.01 

9201 

9202 

9203.03 

9301 

Monterey 

0109 

0112 

0113 

0114.01 

0114.02  . 

0115 

Placer 

0201.01 
0201.02 
0202 
0203 
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0204 
0216 
0217 
0219 
0220 

Riverside 

0421 

0427.02 

0427.03 

0429 

0430 

0431 

0432 

0444 

0452.02 

0453 

0454 

0455 

0456.01 

0456.02 

0457.01 

0457.02 

045S 

0459 

0460 

0461 

0462 

San  Benxardino 

0089.01 

0089.02 

0090.01 

0090.02 

0091.01 

0091.02 

0093 

0094 

0095 

0096.01 

0096.02 

0096.03 

0097.01 

0097.03 

0097.04 

0098 

0099 

0100.01 

0100.02 

0102.01 

0102.02 

0103 

0104.01 

0104.02 

0104.03 

0105 

0106 

0107 

San  Diego 

0189.01 

0189.02 

0190 

0191.01 

0208 

0209.01 

0209.02 

0210 

0212.01 

0212.02 

0213 

San  Joaquin 

0040 
0044 
0045 
0052.01 


0052.02 

0053.02 

0053.03 

0053.04 

0054 

0055 

Santa  Barbara 

0018 
0019.03 

Santa  Clara 

5117.04 
5118 
5125.01 
5127 

Shasta 

0126 
0127 
1504 

Sonoma 

1506.04 

1537.01 

1541 

1542 

1543 

Stanislaus 

0001 

0002.01 

0032 

0033 

0034 

0035 

0036.05 

0037 

0038 

0039.01 

0039.02 

Tulare 

0002 
0003 
0004 
0005 
0006 
0007 
0026 
0028 
0040 
0043 
0044 

Ventura 

0001 
0002 
0046 
0075.01 

Colorado 

Adams 

0084 

0085.13 

0087.01 

El  Paso 

0038 

0039.01 

0046 

Larimer 

0014 
0017.02 
0019.02 
0020.01 


0022 
Pueblo  _ 

0028.04 

0032 

0034 

Weld 

0019.02 

0020 

0024, 

0025.01 

0025.02 

Fkwida 

Collier 

0111 
0112 
0113 
0114 

Dade 
0115 

Marion 

0002 
0004 
0005 
0027 

Osceola 

0401.01 

0401.02 

0402.01 

0402.02 

0403.01 

0403.02 

0404 

0405.01 

0405.02 

0405.03 

040S.05 

0406 

Palm  Beach 

0079.01 
0079.02 
0080.01 
0080.02 
0081.01 
0081.02 
0082.01 
0082.02 
0082.03 
0083.01 
0083.02 

Polk 

0125 
0126 
0127 
0142 
0143 
0144 
0152 
0154 
0155 
0156 
0157 
0158 
0159 
0160 
0161 

KansM 

Butlm 
0201 


"t£Si 


Federal  Register  /  Vol.  60,  No.  240  /  Thursday,  December  14,  1995  /  Notices 64173 


0203 
0204 
0205 
0209 

Louisiaiia 

Rapides 

0106 
0135 
0136 

Terrebonne 

0122 
0123 

Mimiaaota 

StLoais 

0105 

0112 

0113 

0114 

0121 

0122 

0123 

0124 

0125 

0126 

0127 

0128 

0120 

0130. 

0131 

0132 

0133 

0134 

0135 

0137.01 

0137.02 

0138 

0130 

0141 

0151 

0152 

0153  ' 

0154 

0155 

Steams 

0103 
0105 
0106 
0107 
0108 
0109 
0110 
0111 

Mmitaiu 

Cascade 

0105 

Yeilowstone 

0015 
0016 
0019 

Nevada 

Qark 

O067 
0058 
0059 

Washoe 

0031.04 
0032    - 


0033.01 
0033.02 
0033.03 
0033.04 
0034 

NawKfexioo 

Dona  Ana 

0014 
0019 

Santa  Fe 

0101 
0102 
0103.01 

pMw  lOfk 

HerkimeT 

0101 

0105.02 

0107 

0106 

0109 

0110.01 

0110.02 

0111 

0112    , 

0113.01 

Nwtii  Dakota 

Burhigh 

0114 

0115 

(kand  Forks 

0114 
0115 
0116 
0118 

Morton 

0205 

Oklahoma 

Osage 

0103 

0104 

01050106 

0107 

0108 

Oregon 

Clackamas 

0235 
0236 
0239 
0240 
0241 
0243 

Jackson 

0024 
0027 

Lane 

0001 
0005 

0007.01 

0007.02 

0008 

0013 

0014 

0015 


0016 
Pennayhraiiia 

Lycoming 

0101 
0102 

South  DakoU 

Penniitgton 

0116 
0117 

Texas 

Bexar 

1720 
1821 
1916 

Brazoria 

0606 

0609 

0610 

0611 

0612 

0613 

0614 

0615 

0616 

0617 

0618 

0619 

0620.01 

0620.02 

0621 

0622 

0623 

0624 

0625.01 

0625.02 

0625.03 

0626.01 

0626.02 

0627 

0628 

0629 

0630 

0631 

0632 

Itorris 

0354 
0544 
0546 

Hidalgo 

0223 
0224 
0225 
0226 
0227 
0228 
0230 
0231 
0243 

Washington 

Benton 

0116 
0117 
0118 
0119 
0120 

Franklin 
0208 
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King 

0327 
0328 
0330 
0331 

Snohomiah 

0532 
0536 
0537 
0538 

Spokane 

0101 

0102 

0103.01 

0103.02 

0133 

01 58 

0143 

Whatctmt 
0110 

Yakima 

0018 
0019 
0020 
0021 
0022 
0023 
0024 
0025 
0026 

Wtocoosin 

Douglas 

0303 

Marathon 

0017 
0018 
0020 
0021 
0022 
0023 

Wyoming 

Laramie 

0016 
0017 
0018 

Appendix  n 

Bureaii  of  the  Censu^Regioiial  Infbnnation 

Service  : 

Atlanta.  GA— 404-730-3957 
Alabama.  Florida,  Georgia 
Boston.  M/V-61 7-424-0501 
Connecticut,  N4ain9,  Massachusetts,  New 
Hampshire,  Rhode  Island,  Vermont, 
Upstate  New  YoH( 
Qiariatte.  NC— 704-$44-6144 
Kentucky,  North  ciroHna,  South  Carolina, 
Tennessee,  Virgtnia 
Chicago,  fl/— 708-561-1350 

Illinois.  Indiana,  Wlisconsin 
DaUaa,  7X-214-767i-7105 

Louisiana,  Mississifopi,  Texas 
Deiww,  CO— 303-96f-7750 
Arizona.  Col(»ado,{Nefara8ka,  New  Mexico, 
North  Dakota,  Scjuth  Dakota,  Utah, 
Wyoming 
Detroit.  Aff-313-25d-O056 

Michigan,  Ohio,  West  Virginia 
Kansas  Qty.  IC5— 913-551-6711 


Arkansas,  Iowa,  Kansas,  Missouri,  New 
Mexico,  Oklahoma 
Los  Angeles.  C/1— 818-904-6339 

California 
Philadelphia .  Pi4— 21 5-597-831 3 
Delaware.  EHstrict  of  Columbia,  Maryland, 
New  jersey,  Pennsylvania 
Seattle.  Wyl— 206-728-5314 
Idaho,  Montana,  Nevada,  Oregon, 
Washington 

|FR  Doc.  95-30417  Filed  12-13-95;  8:45  am) 
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Office  of  Inspector  General 
Program  Exclusions:  Novemlier  1995 

AQBICY:  Office  of  Inspector  General, 

HHS. 

ACnON:  Notice  of  program  exclusions. 

During  the  month  of  November  1995. 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  imder 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneflciaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  prociuement  and  non- 
procurement  programs  and  activities. 


Subject.  City,  State 


Effective 
date 


Program-Related  Convtetions 


Amigoni,  Nicholas  A.,  Beddey, 

WV  

Bethea.  Nesbit,  Philadelphia. 

PA  

Bordtey,  TtKxnas  J.,  Baltimore, 

MD „ 

Brttos-Bray,  AnibaJ,  Baltimore, 

MD 

Bud,  Shawn,  Birmingham.  AL  .. 
Chemick.  Alan  J..  New  City. 

NY _ 

Crowe.  Steven  M.,  Banwood. 

WV  _ 

OartNo.  David  A.,  Greenfield. 

IN 


12/2(V9S 

12S(V9S 

12/2(V95 

12/20/95 
12/17/95 

12^18/96 

12/20/96 

12/11/95 


Subject.  City,  State 


Frederick,  Angela  Kay,  Brigh- 
ton, CO 

Frost,  Rosalyn  Frandne,  Sev- 
ern, MD 

Harbert,  Chariea.  Perry,  OH 

Haygood,  Regina  J.,  Brooklyn. 
CA 

Jefferson,  HiMa  Diane,  Comp- 
ton.  CA 

Koh.  Yung  Hie,  Ashland,  KY  .... 

McAllister,  Katrina,  Baltimore, 
MD 

McCall.  Shidey  A..  Spokane. 
WA  

Muscari,  Pietro  J.,  Broken 
Arrow,  OK  

Nappt,  Geraki  J.,  Louisville,  OH 

Oftiz,  Ramon,  Englewood,  CO  . 

Pal,  Bimal  K.,  Ellicott  City,  MD  . 

Patel,  Sharad  C,  Elizabeth- 
town,  KY 

PolOGk.  Hamilton  D.,  Baltimore. 
MD 

Polvinale,  Davkl  A.,  Browns- 
ville, PA  ....; 

Rutgard.  Jeffrey  Jay.  Fort  Dix. 
NJ 

Sanchez-Galvan,  JuUo  C,  Den- 
ver, CO 

Stevens,  Bruce,  Mt  Vernon,  IL  . 

Teresita,  Earley,  P.C,  New 
Yortt.  NY  ..- 

Tilghman,  Anitra  D.,  Essex,  MD 

Warren,  Vinita  R.,  Wheaton, 
MD 

Wertz,  DavM,  Philadelphia.  PA 

Winder,  Tyrone  D.,  Baltimore, 
MD 


Effective 
date 


12/18/95 

12/20/95 
12/18/95 

12/18/95 

12/19/95 
12/20/95 

12/20/95 

12/19/95 

12/12/95 
12/18/95 
12/18/95 
12/20/95 

12/17/95 

12/20«5 

12/20/95 

12/19/95 

12/18/95 
12/18/95 

12/18/95 
12/20/95 

12/20/95 
12/20/95 

12/20/95 


PaOant  Abuse/Neglect  ConvictkMis 


Brown,  Laurie  Ann,  Waco,  TX  .. 
Brown,  Gaynelle  H.,  Cotorado 

Springs,  CO  

Crumitie,  Audrey  E.,  Baltimore, 

MD 

Davis,  Angela  Deshawn,  Baton 

Rouge,  LA 

Desierra,  EMa  L.,  Denver,  CO  . 
Fears,  Lashandra  S.,  Tyler,  TX 
Ferguson,  Sandra  H.,  Balti- 
more, MD 

Gannie,  Osmond  Jr.,  Olympia, 

WA  

Irvin,  Vk)let,  Selma.  AL 

Laury.  tmanda  Lee.  Rockdale. 

TX 

Nachalis,  Allan  D.,  Chester,  PA 
Skavron,  Debra,  L,  Central 

Fans,  Rl 

Smart.  Sheri  A.,  Plattsburgh. 

NY 

Souder,  Maria  C,  Cincinnati. 

OH „... 

Wilson,  WManj  M..  Spokane. 

WA  


12/17/95 

12/18/95 

12/20/95 

12/17/95 
12/18/95 
12/17/95 

12/20/95 

12/19/95 
12/17/95 

12/17/95 
12/20/95 

12/19/95 

12/18/95 

12/18/95 

12/19/95 


Conviction  for  Health  Care  Fraud 

Kones.  Richard  J..  Rochester, 
MN „ I       12/20/96 


Subject,  City,  State 

Effective 
date 

Range.  RonaU  E.  Northport. 
AL ™ 

12/17/95 

Controlled  Substance  Convictions 


RockweH.  Randall  D..  Grand  Is- 
land. NE 

Schles,  Marvin,  SissonviNe,  WV 


12/17/95 
12/20/95 


LIcanaa  RevocatkNi/SuapenskNi/Surrender 


Boucher,  Patricia  R.,  Enfiekl, 
NH  - 

Boudreau.  Susan.  Nashua.  NH 

Butler,  Erica  K.,  Henniker,  NH  . 

Cherry,  Davkl  N..  Provkience. 
Rl 

Cordova.  Edmund  S..  Pasa- 
dena. MD  -.... 

Guanzon.  Noel  A..  Bhjefiekl. 
WV  

Jones,  William  T.,  Deny,  NH  .... 

Kazmerski,  Theodore  W.,  North 
HaverhiH.  NH 

Lens,  Robert  /^,  Philadelphia. 

.    PA  

Schwortz.  Preston,  Glendale. 
CA 

Thurairatnam,  Indran  Raipal. 
Staten  Island.  NY 

West,  William  G.,  Marina  Del 
Rey,  CA 

Winstow,  Wendy  L,  Concord. 
NH 


12/19/95 
12/19/95 
12/19/95 

12/19/95 

12/20/95 

12/20/95 
12/19/95 

12/19/95 

12/20/95 

12/19/95 

12/18/95 

12/19/95 

12/19/95 


Faderai/Slats  ExcluskNt/Suapanakm 


Bumey.  William  W.  II.  Wnhita. 
KS 


12/18/95 


Default  on  Heal  Loan 


Bakazar,  Rodney,  Jamaca,  NY 

Bany,  Patrick  G.,  San  Diego, 
CA 

Benttey,  Bobetta,  Louisville,  KY 

Burgess,  Jonathan  E.,  Van- 
couver, WA  

Byfoee,  WiRiam  D.,  East  MoUne. 
IL  

Fitzpatrick,  Patrick  J.,  Hesperia, 
CA 

Fletcher,  Leonard  Gene,  Santa. 
Ana.  CA 

Font,  Davkl  E.  Jr.,  Lorain.  OH  .. 

Jackson.  Cynthia  L,  Pasadena, 
CA 

Jimerson,  Rutfue  m.,  Youngs- 
town,  OH 

Joergens,  Donakl  W.  Jr..  Stat- 
en Island,  NY .... 

Johnston,  Mary  M.,  BaMwin, 
NY 

Jones.  Wendell  C,  Provklence, 

-  Rl 

Kaminsky.  Arthur  Louis.  Long 
Grove.  IL 

Kessler,  Michael  J.,  VaNejo,  CA 

Kirk,  Marshall  S.,  Lake  Car- 
men, NY 


12/18/95 

12/19/95 
12/17/95 

12/19/95 

12/18/95 

12/19/95 

12/19/95 
12/18/95 

12/19/95 

12/18/95 

12/18/95 

12/18/95 

12/19/95 

12/18/95 
12/19/95 

12/18/95 


Subject,  City,  State 


Lentol,  Lawrence  A.,  Boca 
Raton,  FL -.... 

Lunquist,  Glenn  A., 
Douglasvrile,  QA  

Martin.  John  W..  Jr..  Canton, 
GA 

Morris,  Lynda  R.,  Overland 
Part(,  KS 

Nk:holes,  Davkl  L.,  WoodinviNe, 
WA  

Scampole,  James  J.,  Famning- 
ton,  NY 

Scott,  Clarence  Jr.,  Sanford  FL 

Shaw,  Gary  W.,  New  Yorit.  NY 

Sheppard,  Stuart  J.,  Philadel- 
phia, PA  

Sk)ueiros,  Rafael  O.,  Salinas. 
CA 

Smith.  BartMva  E..  Pompano 
Beach.  FL „- 

Stone,  Steven  D.,  San 
Leandro,  CA 

Theobald,  Patrick  J.,  Nebraska 
City,  NE 

Tucker,  Carol  A.,  Chk»go,-IL  ... 

Wallace-Tibbetts,  Mila  A.,  Fre- 
mont. NE  

Williams.  Danny  C.  BroomfieM. 
CO 


Effective 


12/17/95 

12/17/95 

12/17/95 

12/18/95 

12/19/95 

12/18/96 
12/17/95 
12/18/95 

12/20/95 

12/19/95 

12/17/95 

12/19/95 

12/17/95 
12/18/95 

12/17/95 

12/18/95 


Section  11 28Aa 


Better  Health.  kK..  Indtanap- 

oks,  IN 

08/11/95 

Muscari.  SaBy  Jo,  Tulsa,  OK  .... 

04/12/95 

Muscari,  Mikked  B.,  Broken 

/Vnow  OK  

04/12/95 

Shawnee  Neuro-Muscuto-Skei- 

etal.  Broken  Arrow,  OK 

04/12/95 

Dated:  December  6, 1995. 
William  M.  LOwicci. 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Civil  Fraud  and 
Administrative  Adjudication. 
(FR  Doc.  95-30480  Filed  12-13-95: 8:45  am] 

BNJJNQ  OOOE  41S0-e«-P 


National  Institutes  of  Health 

Division  of  Research  Grants;  ftotice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  December  15, 1995. 

Tune:  12:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5178, 
Telephone  Conference. 

Contact  Person:  Dr.  )oseph  Kimm, 
Scientific  Review  Administrator,  6701 


Rockledge  Drive,  Room  5178,  Bethesda, 
Maryland  20892,  (301)  435-1249. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  December  15, 1995. 

Time:  2:00  p.m. 

Mace:  NIH,  Rockledge  2,  Room  5182. 
Telephone  Conference. 

Contact  Person:  Dr.  Carl  Banner,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5182,  Bethesda,  Maryland  20892,  (301) 
435-1251. 

This  notice  is  tieing  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitaUons 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Behavioral  and 
NeiutKciences. 

Date:  February  21-23, 1996. 

Time:  8:00  a.m. 

Mace:  The  Madison  Hotel,  Washington, 
D.C 

Contact  Person:  Dr.  David  Simpson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5192,  Bethesda, 
Maryland  20892,  (301)  435-1278. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  February  23, 1996. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  Dr.  Robert  Weller, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5204,  Bethesda, 
Maryland  20892,  (301)  435-1261. 

Name  of  SEP:  Biological  and  Physiologkal 
Sciences. 

Dote:  March  1,1996.     * 

Time:  8:30  a.m 

Wace:  Hyatt  Regency.  Bethesda,  Maryland. 

Contact  Person:  Dr.  Robert  Weller, 
ScienUfic  Review  Administrator,  6701 
Rockledge  Drive,  Room  5204,  Bethesda, 
Maryland  20892,  (301)  435-1261. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  pwrsonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  December  8, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-30438  Filed  12-13-95;  8:45  am] 

BHJJNQ  OOOE  4140-01-M 


64176 


federal  Reygter  /  Vol.  60.  No.  240  /  Thursday,  December  14,  1995  /  Notices 


Federal  Ragister  /  Vol  60,  No.  240  /  Thursday,  December  14.  1995  /  NoUces 64177 


DEPARTMENT  Of*  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Qaming 

AGENCY:  Bureau  o^  Indian  Aifairs, 
Interior. 


action:  Notice  of  i 
Approved  Tribal-! 


lendment  to 
ate  Compact 


SUMMARY:  Pursuanit  to  25  U.S.C  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  1004497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  ofjapproved 
Amendments  to  Thbal-State  Compacts 
for  the  purpose  of  engaging  in  Class  in 
(casino)  gaming  on  Indian  reservations. 
The  Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  has  approved 
Amendment  II  to  the  Compact  for 
regulation  of  Class.  Ill  gaming  between 
the  Confederated  tribes  of  the  Grand 
Ronde  Communit))  of  Oregon  and  the 
State  of  Oregon  wl  ich  was  executed  on 
October  13. 1995. 

DATES:  This  action]  is  effiactive  December 
14. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.;  Director,  Indian 
Gaming  Managemf nt  Staff,  Bureau  of 
Indian  AfiEairs,  Washington.  DC  20240, 
(202)  219-4068. 

Dated:  November  io,  1995. 
Ada  E.  Dmt, 

Assistant  Secietary-llndian  Affairs. 
(FR  Doc  95-30466  Filed  12-13-95;  8:45  am] 
OOM4i10-M-» 


Indian  Qaming 

AGENCY:  Bureau  offlndian  AfEairs, 

Intoior. 

ACTION:  Notice  of  approved  Amendment 

to  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L  100-497).  the  Secretary  of 
the  Interior  shall  pjublish,  in  the  Federal 
Ragiater.  notice  of  (approved 
amendments  to  Trftnl-State  Compacts 
for  the  purpose  of  engaging  in  Class  III 
(casino)  gaming  on  Indian  reservations. 
The  Assistant  Secnitary — Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  has  approved 
Amendment  II  to  4ie  Gaming  Compact 
Between  the  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation  and  the 
State  of  Oregon,  which  was  executed  on 
October  20. 1995.  ' 

DATES:  This  action]  is  effective  December 
14, 1995. 

inforLution 


FOR  FURTHER 
George  T.  Skibine, 


CONTACT: 
Director,  Indian 


Gaming  Management  Staff.  Bureau  of 
Indian  Affairs,  Washington,  DC  20240. 
(202) 219-4068. 

Dated:  December  5, 1995. 
Ada  E.  Deer. 

Assistant  Secivtary— Indian  Affairs. 
(FR  Doc  95-30467  Filed  12-13-95;  8:45  am] 

MUMQ  COOC  4910-OS-r 

Bureau  of  Land  IXanagement  Aiaaka 

[AK-962-1410-00-P;  F-14918-^] 

Notice  for  Pultiication;  Alasita  Native 
Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971. 43 
U.S.C.  1601. 1613(a).  will  be  issued  to 
Pilot  Station  for  16,413.45  acres.  The 
lands  involved  are  in  the  vicinity  of 
Pilot  Station,  Alaska  and  are  within  Tps. 
21  and  23  N.,  R.  73  W.;  and  T.  19  N., 
Rgs.  75  and  76  W..  Seward  Meridian, 
Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Tundra 
Drums.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  tmtil  January  16, 1996,  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Biueau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Terry  R.  Hassett, 

Chief,  Branch  ofGuIfFim  Adjudication. 
[FR  Doc.  95-30498  Filed  12-13-95;  8:45  am] 
BIUMO  CODE  431I>^A-P 


IWY-985-06-0777-72] 

Resource  Advisory  Coundi  Meeting, 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  Meeting  of  the 
Wyoming  Resource  Advisory  Coimdl. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  meeting  of 
the  Wyoming  Resource  Advisory 
Council  (RAC). 

DATES:  January  23, 1996,  from  8:30  a.m. 
until  5  p.m.  and  January  24, 1996,  from 
8:30  a.m.  until  3  p.m. 

ADDRESSES:  Paikway  Plaza  Hotel,  123 
West  "E"  Street,  Casper,  WY  82602. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tern  Trevino,  RAC  Coordinator, 
Wyoming  Bureau  of  Land  Management, 
P.O.  Box  1828,  Cheyenne,  WY  82003, 
(307) 775-6020. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  will  include: 

1.  Status  of  Green  River  Basin  Advisory 

Committee 

2.  Presentation  on  Proper  Functioning 

Riparian  Area 

3.  Preliminary  reports  from  RAC  sub- 

groups 

4.  Standards  and  Guidelines 

5.  Public  Comment 

This  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the  RAC 
Coordinator,  at  the  above  address  by 
January  12, 1996. 

Depending  on  the  niunber  of  persons 
wishing  to  make  oral  statements,  a  time 
limit,  per  person,  may  be  established  by 
the  Chair  of  the  Resource  Advisory 
Council. 
Alan  L.  Kesterlce, 
Associate  State  Director. 
(FR  Doc.  95-30463  Filed  12-13-95;  8:45  am] 
MLUNQ  coca  4310-22-M 


{WY-e8»-10S0-00-P] 

Filing  Of  Plats  Of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  file  in  the  Wyoming  State 
Office,  Cheyenne,  Wyoming,  Thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Sixdi  Principal  Meridian.  Wyoming 

T.  51  N.,  R.  68  W.,  accepted  November  30, 

1995 
T.  13  ft  14  N.,  R.  108  W.,  accepted  November 

30,1995 
T.  25  N.,  R.  109  W.,  accepted  November  30, 

1995 


Sixth  Principal  Mtidian.  Nafcraaka 

T.  24  N..  R.  10  B.,  accepted  November  30, 

1995 
T.  25  N..  R.  10  E.,  accepted  November  30, 

1995 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
prote8t(s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  tmtil  after 
disposition  of  prote8t(s)  and  or 
appeal(s).  These  plats  will  be  placed  hi 
the  open  files  of  the  Wyoming  State 
Office,  Bureau  of  Land  Management. 
5353  Yellowstone  Road,  Cheyenne, 
Wyoming,  and  will  be  available  to  the 
public  as  a  matter  of  information  only 
Copies  of  the  plats  vrill  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $1.10  per 
copy. 

A  person  m  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 
Director.  Btueau  of  Land  Management. 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  subdivision  of 
sections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828,  5353  Yellowstone  Road, 
Cheyenne,  Wyoming  82003. 

Dated:  December  5, 1995. 
Joiin  P.  Lee, 

Chief,  Cadastral  Survey  Group. 
[FRDoc.  95-30477  Filed  12-13-95;  8:45  am] 
MLUNQ  eooc  4*10-a-M 


[NV-S30-143(M>1;  NV-6Q007] 

Notice  Of  Addition  of  Lands  to 
Proposed  Withdrawal;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army, 
Corps  of  Engineers,  h&s  filed  a  request 
to  add  70  acres  to  their  withdrawal 
application  for  flood  control  facilities  in 
Claiic  County,  Nevada.  The  original 
Notice  of  Proposed  Withdraw^  was 
published  in  the  Federal  Register.  59  FR 
60998.  November  29, 1994,  and 
segregated  the  lands  described  therein 
from  settlement,  sale,  location,  or  entry 
under  the  general  land  laws,  including 
the  mining  laws,  subject  to  valid 


existing  rights.  This  notice  for  , 
additional  lands  shall  not  operate  to 
extend  the  segregation  for  the  lands 
described  in  the  original  notice. 
DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
March  13. 1996. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  850  Harvard  Way, 
P.O.  Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  702-785-6507. 
SUPPLEMENTARY  INFORMATION:  On 
September  21, 1995.  the  Department  of 
the  Army,  Los  Angeles  District.  Corps 
Engineers,  filed  a  request  to  add  certain 
lands  to  their  existing  withdrawal 
appUcation.  These  lands  are  in  addition 
to  those  pubhshed  in  the  Federal 
Register.  59  FR  60998.  November  29. 
1994.  The  following  described  public 
lands  are  to  be  withdrawn  fiom 
setUement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights: 

Mount  Diablo  Moidiaa    . 

T.  22  S.,  R.  59  B., 
Sec  13.  SEV4SEV4NWV4,  E'/iNE'ASWVi, 
and  N'/iNEV4SBi/4SWV4. 
T.  21  S.,R.60E.. 
Sec.  36,  Ei/iSEV4NWV4SEV4,  NW'ASEV. 
NWV4SEV4,  and  NWV4NEV4SWV4SEV4. 
T.  22  S..  R.  60  E, 
Sec.  1,  NEV4NEV4SEV4NWV4  and  NW'A 

NWV4SWV4NEV4; 
Sec.  9.  WViNWV4NWV4NWV4,  W'/iSW'A 
NWV4l<JWV4,  W»/iNWV4NWV4SWV4.  and 
W'/iNWV«SWV4SWV4. 

The  areas  described  aggregate  70  acres  in 
Clark  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
vnth  the  addition  of  lands  to  the 
proposed  withdrawal  may  present  their 
views  in  writing  to  the  Nevada  State 
Director  of  the  Bureau  of  Land 
Management. 

Notice  is  hereby  given  that  an 
opportujiity  for  a  public  meeting  is 
afforded  in  connection  with  the 
addition  of  lands  to  the  proposed 
withdrawal.  All  interested  persons  who 
desire  a  pubhc  meeting  for  the  purpose 
of  being  heard  on  the  proposal  must 
submit  a  written  request  to  the  Nevada 
State  Director  within  90  days  from  the 
date  of  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pubic  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 


From  the  date  of  pubUcation  of  this 
notice  in  the  Federal  Register,  the 
additional  described  lands  will  be 
segregated  imtil  November  29, 1996,  as 
specified  above  unless  the  application  is 
denied  or  canceled  or  the  withdrawal  is 
approved  prior  to  that  date.  The 
tonporary  uses  which  will  be  permitted 
during  this  segregative  period  are  rights- 
of-way,  leases,  and  permits,  or 
discretionary  land  use  authorizations  of 
a  temporary  nattire  that  do  not 
significanUy  disturb  the  surface  of  the 
land  or  impair  values  of  the  resources. 

The  temporary  segregation  of  the 
additional  lands  in  connection  with  the 
withdrawal  application  shall  not  affect 
administrative  jiuisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  Corps  of  Engineers. 

Dated:  December  5, 1995. 
WilUaaiLStowen. 
Lands  Team  Lead. 

(FR  Doc.  95-30479  Filed  12-13-95;  8:45  am] 
MJJNO  COM  4»1*-HC-# 


[NM-070-1430-01;  NMNM  92S43] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  PutMic  Meeting;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice.    

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
134.68  acres  of  public  lands  in  San  Juan 
County  to  protect  the  Lee  Acres 
Landfill,  lliis  notice  closes  the  land  for 
up  to  2  years  from  surface  entry  and 
mining.  The  lands  will  remain  open  to 
mineral  leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
March  13. 1996. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the 
Farmington  District  Manager,  Bureau  of 
Land  Management,  1235  La  Plata  Hwy., 
Farmington,  New  Mexico  87401. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jo  Albin,  BLM  Farmington  District 
Office,  1235  La  Plata  Hwy.,  Farmington, 
NM  87401,  (505)  599-6332. 
SUPPLEMENTARY  INFORMATION:  On 
November  8, 1995,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  lands  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights. 
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New  Mndco  PriBdp*!  Maridiaa 

T.  29  N..  R.  12  W., 
Sflc.  21,  lots  6  and  7  (everything  southeast 

of  County  Road  #5569); 
Sec.  22,  lot  5  (everfthing  southeast  of 
County  Road  *5969):  lot  6  WV2,  lot  11 
W'/i  and  lot  12  All: 
Sec.  28,  let  2.         ! 

The  area  describedlcontains  138.64  acres  in 
San  )uan  County.      I 

The  purpose  of  the  proposed 
withdrawal  is  to  plotect  public  health 
and  welfare,  and  the  enviromnent  horn 
hazardous  materials  at  the  Lee  Acres 
Landfill  area. 

For  a  period  of  9t)  days  from  the  date 
of  pubUcation  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections,  in  connection 
with  the  proposed  withdrawal,  may 
present  their  views  in  writing  to  the 
Farmington  District  Manager  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desirs  a  public  meeting  for 
the  purpose  of  beiqg  heard  on  the 
proposed  withdraWal  must  submit  a 
written  request  to  Farmington  District 
Manager  within  90  days  from  the  date 
of  publication  of  this  notice.  Upon  a 
determination  by  tke  authorized  officer 
that  a  public  meetihg  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Registn-  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  appUcation  ^11  be  processed  in 
accordance  with  th^  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  (years  from  the  date 
of  pubhcation  of  tbis  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  sped^ed  above  unless  the 
apphcation  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements  or  discietionary  land  use 
authorizations  of  a  temporary  nature, 
but  only  with  the  abproval  of  an 
authorized  officer  Qf  the  Bureau  of  Land 
Management. 

Dated:  December  SJ 1995. 
Joel  E.  FanvU. 
Acting  District  Manaf^r 
[PR  Doc.  95-30476  Filed  12-13-95;  8:45  am) 

BILUNQCCOe  4310-FB-P 


National  Park  Service 

Devetopment  Cortoept  Plan;  Final 
Environnnentai  impact  Statentent; 
Santa  Roaa  Mand;  Charmel  islands 
Nationai  Park;  Record  of  Decision 

Summary:  Pursuant  to  Section  102(2) 
(C)  of  the  National  Environmental 
PoUcy  Act  of  1969  (PL.  91-190 as 
amended),  and  specifically  to 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  at  40  CFR 
1505.2,  the  National  Park  Service, 
Department  of  the  Interior,  has 
approved  a  Record  of  Decision  (ROD) 
for  the  Santa  Rosa  Island  Development 
Concept  Plan,  Final  Environmental 
Impact  Statement,  Channel  Islands 
National  Park,  California. 

The  National  Park  Service  will 
implement  the  proposed  plan  as 
identified  in  the  Final  Environmental 
Impact  Statement,  issued  in  September, 
1995. 

Copies  of  the  Record  of  Decision  and 
final  environmental  impact  statement 
may  be  obtained  from  the 
Superintendent,  Channel  Islands 
National  Park,  1901  Spinnaker  Drive, 
Ventura,  CaUfomia  93001,  or  by  calling 
the  park  at  (805)  658-5700. 

Dated:  December  5, 199S. 
Stephen  Crabtr^, 
Field  Director,  Pacific  West  Area. 
(FR  Doc.  95-30409  Filed  12-13-45;  8:45  am] 

BHJJNQ  OOOC  4310-70-P 


DEPARTMENT  OF  INTERIOR 
National  Park  Service 

Indian  RAetnorial  Advisory  Committee 

AG0ICY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

StJMMARY:  This  notice  announces  a 
scheduled  meeting  of  the  LitUe  Bighorn 
Battlefield  National  Monument 
Advisory  Committee  (a.k.a.  Indian 
Memorial  Advisory  Committee).  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63). 

MEETING  DATE  AND  TIME:  January  05-06, 
1996,  from  10:00  a.m.-5:00  p.m.  on  01/ 
05/96,  and  8:00  a.m.-5:00  p.m.  on  01/ 
06/96. 

ADDRESSES:  Holiday  Inn — Rushmore 
Plaza,  505  North  5th  Street,  Rapid  City, 
Soutii  Dakota.  (605)  348-4000. 
THE  AGENDA  OF  THIS  MEETING  WILL  BE: 
Introduction/opening  remarks, 
administrivia,  minutes  from  last 
meeting,  discuss  follow-up  actions  from 
last  meeting,  review  of  design 
competition  language/draft  text  of 


competition  document,  set  design 
competition  timetable,  discuss  fund- 
raising  strategy  and  promotional 
materials.  The  meeting  will  be  open  to 
the  pubUc.  However,  facilities  and  space 
for  accommodating  members  of  the 
public  are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with: 
Superintendent,  Little  Bighorn, 
Battlefield  National  Monument,  P.O. 
Box  39,  Crow  Agency,  Montana  59022, 
telephone  (406)  638-2621.  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  Office  of  the  Superintendent  of 
Little  Bighorn  Battlefield  National 
Monument. 

8UPPLEMBITARY  INFORMATION:  The 
Advisory  Committee  was  estabUshed 
under  Title  II  of  the  Act  of  December  10, 
1991,  for  the  purpose  of  advising  the 
Secretary  on  the  site  selection  for  a 
memorial  in  honor  and  recognition  of 
the  Indians  who  fought  to  preserve  their 
land  and  culture  at  the  Battie  of  Little 
Bighorn,  on  the  conduct  of  a  national 
design  competition  for  the  memorial, 
and  "*  *  *    to  ensure  that  the 
memorial  designed  and  constructed  as 
provided  in  section  203  shall  be 
appropriate  to  the  monimient,  its 
resources  and  landscape,  sensitive  to 
the  history  being  portrayed  and 
artistically  commendable." 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Sutteer,  Chief,  Office  of 
American  Indian  Trust  Responsibilities, 
Intermountain  Field  Area  Office, 
National  Park  Service.  12795  W. 
Alameda  Parkway,  P.O.  Box  25287 
Denver,  Colorado  80225-0287,  (303) 
969-2511. 

Dated:  December  6, 1995. 
Gerard  Baker, 

Designated  Federal  Officer,  Little  Bighorn 
Battlefield  National  Monument,  National 
Park  Service. 
IFR  Doc.  95-30410  Filed  12-13-95;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[nnance  Docket  No.  32805] 

Southern  Pacific  Transportation 
Company — Corporate  Family 
Reorganization  Exemption — ^The 
Denver  and  Rio  Grande  Western 
Railroad  Company 

Southern  Pacific  Transportation 
Company  (SPT)  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company 


(DRGW).i  common  carriers  by  railroad, 
have  jointly  filed  a  notice  of  exemption 
to  exempt  a  transaction  whereby  SPT 
will  purchase  DRGWs  right-of-viray, 
together  with  adjoining  loads  and     , 
unprovements.  between  (1)  DRGW 
milepost  128.8  at  or  near  Orestod,  CO, 
and  DRGW  milepost  166.8  at  or  near 
Dotsero,  CO;  (2)  DRGW  milepost  175.95 
at  or  near  Walsenbuig,  CO,  and  DRGW 
milepost  269.72  at  or  near  Mcmte  Vista, 
CO;  (3)  DRGW  milepost  373.22  at  or 
near  Delta,  CO,  and  DRGW  milepost 
417.83  at  or  near  Oliver,  CO;  (4)  DRGW 
milepost  603.52  at  or  near  Mounds,  UT, 
and  DRGW  milepost  17.7  at  or  near 
Simnyside,  UT;  (5)  DRGW  milepost  0.00 
and  DRGW  milepost  3.44  near 
Wellington,  UT;  (6)  DRGW  milepost 
644.29  at  or  near  Colton,  UT,  and  DRGW 
milepost  21.57  at  or  near  Clear  Creek. 
UT;  (7)  DRGW  milepost  695.70  at  or 
near  Springville  Crossover,  UT,  and 
DRGW  milepost  33.18  at  or  near  Burgin, 
UT;  (8)  DRGW  milepost  360.91  at  or 
near  Gloiwood  Springs,  CO,  and  DRGW 
milepost  393.66  at  or  near  Woody  Creek, 
CO;  (9)  DRGW  milepost  373.20  at  or 
near  Delta,  CO,  and  DRGW  milepost 
350.13  at  or  near  Montrose,  CO;  and  (10) 
DRGW  milepost  269.72  at  or  near  Monte 
Vista,  CO,  and  DRGW  milepost  321.0  at 
or  near  Creede,  CO.  DRGW  will  also 
grant  SPT  an  easement  over  the  DRGW 
right-of-way  between  DRGW  milepost 
373.45  at  or  near  Delta,  CO,  and  DRGW 
milepost  424.05  at  or  near  Grand 
Junction,  CO.* 

The  parties  state  that  they  intended  to 
consummate  these  transactions  on  or 
after  November  13, 1995. 

This  is  a  transaction  writhin  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
llie  parties  state  that  the  transaction 
vrlll  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family.  The  stated  purpose  of 
the  transaction  is  for  corporate  finance 
reasons  and  is  intended  to  result  in  the 
prospective  reduction  of  SPT's 
consolidated  income  and  combined 
property  tax  habiUties,  thereby 
improving  SPT's  financial  condition. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 


•  DRGW  U  within  SPT*  coiuoUdated  group  of 

>  DRGW  is  retaining  an  easement  for  tail  -■ 
opetations  by  which  DRGW  will  continue  to 
pioride  freight  rail  servica  over  the  properties  being 
transfKiad  and  easement  granted  to  SPT.  Under  the 
purdtass  and  sale  agreements  entered  into  l>y  SPT 
and  raCW,  SPT  may  not  ooamtence  rail  operations 
ofer.thase  rail  lines  without  obtaining  additional 
authorization  from  the  Commission. 


affected  by  this  transaction  will  be 
protected  by  conditions  set  forth  in  New 
yoric  Dock  Ry.— Control— Brooklyn 
Eastern  Dist..  360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  mtist  be  filed  with  the 
Commission  and  served  on:  Louis  P. 
Warchot,  Southern  Pacific  Building, 
Room  815,  One  Market  Plaza,  San 
Francisco,  CA  94105. 

Decided:  December  8, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 

[FR  Doc.  95-30461  Piled  12-13-95;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  information  Collection 
Request  Submitted  for  PutMic 
Comment  and  Recommendations; 
Services  to  Migrant  and  Seasonal 
Fartnworlcers  Report  and  Employment 
Service  Compiaint/Referrai  Record 

AGENCY:  Employment  and  Training 

Administration. 

ACnow:  Notice. 

StIMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  pubUc 
and  Federal  agencies  with  an 
opporttinity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resotirces)  is  minimized, 
collection  instruments  are  dearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  CurrenUy,  the 
Employment  and  Training 
Administration  is  soUciting  comments 
concerning  the  proposed  extension  of 
information  collection  for  Services  to 
Migrant  and  Seasonal  Farmworiurs 
Report,  Form  ETA  5148,  and 
Employment  Service  Complaint  RefiBrral 
Record,  ETA  8429. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 


DATES:  Written  comments  must  be 
submitted  on  or  before  February  12, 
1996.  Written  comments  should 
evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  fimctions 
of  the  agency,  including  whether  the 
Information  will  have  practical  utility; 
evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and. 
assumptions  used;  enhance  the  quaUty. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information. 
ADDRESSEE:  David  Webb,  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4470, 200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 
202-219-5174  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  part  of  the  settiement  in  the  case 
of  NAACP  V.  Secretary  of  Labor  (Civil 
Action  No.  2010-72,  U.S.D.C),  the  U.S. 
Department  of  Labor  (E)OL)  negotiated 
witii  the  plaintiffs  a  series  of  regulations 
published  June  10, 1980.  Employment 
and  Training  Administration  (ETA) 
regulations  at  20  CFR  651,  653.  and  658 
tmder  the  Wagner-Peyser  Act  as 
amended  by  the  Job  Training 
Partnei^ip  Act,  set  forth  the  role  and 
responsibilities  of  the  United  States 
Employment  Services  (USES)  and  the 
State  Employment  Services  Agencies 
(SESA)  regarding  compliance  of  said 
regulations.  

hi  compliance  with  20  CFR  653.109, 
DOL  established  recordkeeping 
requirements  to  allow  for  the  efficient 
and  effective  monitoring  of  SESAs 
regulatory  comphance. 

The  ETA  Form  8429,  Employment 
Service  Complaint  Referral  Record,  is 
used  to  collect  and  doomient  all 
individual  complaints  filed  imder  the 
ES  complaint  system. 

The  ETA  Form  5148  Services  to 
Migrant  and  Seasonal  Farmwori^ers 
Report,  is  used  to  collect  data  which  are 
primarily  used  to  monitor  and  to 
measure  the  extent  and  effectiveness  of 
ES  services  to  MSFWS  as  a  high  priority 
target  group  for  ES  services. 

n.  Cmrent  Actions 

This  is  a  request  for  OMB  approval 
imder  the  Paperwork  Reduction  Act  of 
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1995  (44  U.S.C  35Q6(cH2)(A))  of  an 
extension  to  an  existing  collection  of 
infonnation  previovsly  approved  and 
assigned  OMB  Control  No.  1205-0039. 
There  is  no  change  in  burden. 

Type  of  Review:  Bxtension. 

Agency:  Employqient  and  Training 
Administration,  LaKir. 

Titles:  Services  to  Migrant  and 
Seasonal  Fannworlqsrs  Report  and 
Employment  ServiQa  Complaint  Referral 
Record. 

OMB  Number:  1205-0039. 

Frequency:  Quarterly  and  on 
occasion,  respectively. 

Affected  Public:  State  governments. 

Number  of  Respondents:  208. 

Estimated  Cost  P^r  Respondent:  No 
cost  to  respondent. 

Estimated  Burden  Hours:  5530. 
Complaint  Log  Maintenance 

1.  Recordkeeping 

Nimiber  of  recordkeepers — 168 
Annual  hours  p6r'recordkeepei^-6.3 
Recordkeepers  habrs — 1,059 

2.  Processing  ETA  Fram  8429 
Annual  number  of  forms — 2,520 
Minutes  per  form-t— B 
Processing  hours-H-327 

Outreach  Log  | 

1.  Recordkeeping     | 

Number  of  recordkeepers — 150 
Annual  hours  per'recordkeeper — 26 
Recordkeepers  holirs — 3.900 

2.  Data  Collection/Reporting  ETA  5148 
Annual  number  of  reports — 208 
Minutes  per  report — 70 
Recordkeeping  hours — 244 

Comments  submitted  in  response  to 
this  notice  wiU  be  simunarized  and/or 
included  in  the  request  for  Office 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  mattef  of  pubhc  record. 

Dated:  December  8, 1995. 
John  M.  KoMm— .      i 
Deputy  Assistant  Secrmary,  Employment 
Training  Administratis. 

|FR  Doc.  95-30481  Pil#d  12-13-95;  8:45  am) 
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Proposed  Infonnation  Collection 
Request  SutNnttted  ifor  Public 
Conwnent  and  Recdmmendationa; 
Fonns  for  Agrlcuttisral  RecruHmsnt 
System 


ie$ti 


agency:  Employment  and  Training 
Administration,  Lafalsr. 

ACTKM:  Notice.         i 

1 

SiMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  enbrt  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclear^nce  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 


opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  thodesked 
format,  repealing  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  infonnation  collection  of  the 
Agricultural  and  Food  Processing 
Gearance  Order,  Form  ETA-790, 
Agricultxiral  and  Food  Processing 
Clearance  Memorandum,  Form  ETA- 
795,  Migrant  Worker  Itinerary,  Form 
ETA-785,  and  Job  Service  Manifest 
Record,  Form  ETA-785A. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  contact  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  12, 
1996.  Written  comments  should 
evaluate  whether  the  proposed  i- 

collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  evaluate  the  accuracy 
of  the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  vahdity  of  the 
methodology  and  assimiptions  used; 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 
ADDRESS:  £)avid  L.  Webb,  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4470,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
202-219-5174  (this  is  not  a  toll-free 
nimiber). 

L  Background 

The  Migrant  and  Seasonal 
Farmworker  regulations  at  20  CFR 
653.500  establish  procedures  for 
agricultural  clearance  activity.  Federal 
regulations  at  20  CFR  653.501  (f)  (1) 
require  all  local  offices  to  use  the 


interstate  clearance  forms,  as  prescribed 
by  ETA. 

Local  and  State  Employment  offices 
use  the  Agricultural  and  Food 
Processing  Clearance  Order  to  extend 
job  orders  beyond  their  jiuisdictions. 
Applicant  holding  local  offices  use  the 
Agricultural  Clearance  Memorandiun  to 
give  notice  of  action  on  a  clearance 
order,  request  additional  information, 
report  results,  and  to  accept  or  reject  the 
extended  job  order.  State  agencies  use 
the  Migrant  Worker  Itinerary  to  transmit 
employment  and  supportive  service 
information  to  labor-demand  areas,  and 
to  assist  migrant  workers  in  obtaining 
employment.  The  Job  Service  Manifest 
Record  shows  names,  addresses,  and 
characteristics  of  all  people  named  on 
the  Migrant  Worker  Itinerary. 

n.  Current  Actions 

This  is  a  request  for  OMB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506  (c)  (2)  (A)  of  an 
extension  to  aii  existing  collection  of 
information  previously  approved  and 
assigned  OMB  Control  No.  1205-0134. 
There  is  no  change  in  burden. 

Type  of  Review:  Extension. 

Agency:  Employment  and  TYaining  .. 
Administration,  Labor. 

Titles:  Agricultural  and  Food 
Processing  Clearance  Order, 
Agricultural  Clearance  Memorandum, 
Migrant  Worker  Itinerary,  and  Job 
Service  Manifest  Record. 

Oh4B  Number:  1205-0134. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  and 
households,  employers,  and  State 
Governments. 

Number  of  Respondents:  52. 

Estimated  Time  Per  Respondent: 


Form 

Volume 
per  year 

Hours  per 
response 

ETA-790 

ETA-795 

ETA-785 

ETA-785A  

2,000 
3,000 
3.500 
2.500 

1.0 
.5 
.5 
.5 

Total  Estimated  Cost:  None. 
Total  Burden  Hours: 


Form 

Hours  per 
year 

ETA-790 

C 1  A~T<K)  •....■..•■.....••.....•.•••••.. 

ETA-785 

2,000 
1,500 
1,750 
12S0 

fta-tSa  :::::::::::::;::::::::;;;:: 

Total _ 

6,500 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 


infonnation  collection  request;  they  will 
also  become  a  matter  of  pubUc  record. 

Dated:  December  8, 1995. 
John  M.  Robinson, 

Deputy  Assistant  Secretary,  Employment 
Training  Administration. 
(PR  Doc.  95-30482  Filed  12-13-95;  8:45  am] 
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UBRARY  OF  CONGRESS 

Copyright  Office 

Podnt  Na  94-3  CARP-CO  90-92] 

Distribution  of  1990, 1M1  and  1992 
Cable  Royalty  Funde 

AQBCY:  Copyright  Office.  Library  of 

Congress. 

ACTK3N:  Announcement  of  the  schedule 

for  the  proceeding. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  announcing  the 
schedule  for  the  180  day  arbitration 
period  for  the  distribution  of  1990-92 
cable  compulsory  Ucense  royalties,  as 
required  1^  the  regulations  governing 
this  proceeding. 

EFFECTIVE  DATE:  December  14, 1995. 
.  ADDRESSES:  AH  hearings  and  meetings 
for  the  1990-92  cable  distribution 
proceeding  shall  take  place  in  the  James 
Madison  Building,  Room  414.  First  and 
Independence  Avenue,  S.E., 
Washington,  D.C.  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Counsel  or  Tanya  Sandros,  Copyright 
Arbitration  Royalty  Panel  SpeciaUst,  at: 
Copyright  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977,  Southwest 
Station,  Washington.  D.C  20024. 
Telephone:(202)  707-8380.  Telefax: 
(202) 707-8366. 

SUPPI.EMBITARY  INFORMATION: 

L  Background 

37  CFR  251.11(b)  provides  that: 

At  the  beginning  of  each  proceeding,  the 
CARP  shall  develop  the  original  schedule  of 
the  {xtx:eeding  which  shall  be  published  in 
the  Federal  Roister  at  least  seven  calendar 
days  in  advance  of  the  6rst  meeting.  Such 
announcement  shall  state  the  times,  dates, 
and  places  of  the  meetings,  the  testimony  to 
be  heard,  whether  any  of  the  meetings,  or  any 
portion  of  a  meeting,  is  to  be  closed,  and  if 
so,  which  ones,  and  the  name  and  telephone 
number  of  the  person  to  contact  for  further 
infonnation. 

This  notice  fulfills  the  requirements  of 
§  251.11(b)  for  the  proceeding  for  the 
distribution  of  cable  compulsory  license 
royalties  for  the  years  1990-92. 

On  December  15, 1994,  the  Copyright 
Office  pubhshed  a  notice  in  the  Federal 


Register  requesting  comment  as  to  the 
existence  of  controversies  to  the 
distribution  of  the  1990  cable  royalty 
fund.  59  FR  64714  (December  15, 1994). 
In  response  to  this  notice,  copyright 
owners  identified  the  existence  of 
controversies  for  distribution  of  the 
1990  fund,  as  well  as  the  1991  and  1992 
funds.  The  copyright  owners  requested 
that  the  Office  consolidate  the  1990-92 
funds  into  a  single  distribution 
proceeding. 

On  March  21, 1995,  the  Office 
pubUshed  a  notice  consolidating  the 
1990-92  cable  royalty  distribution 
proceedings  into  a  single  proceeding, 
and  announced  the  precontroversy 
discovery  schedule.  60  FR  14971  (March 
21, 1995).  The  Office  also  annoimced  in 
that  notice  that  controversies  to  the 
1990-92  would  be  declared,  and 
arbitration  initiated,  on  November  17, . 
1995.  60  FR  14975.  The  parties, 
however,  filed  a  motion  with  the  Office 
on  November  8, 1995,  requesting  a 
deferment  of  the  commencement  date 
until  December  29, 1995.  In  response  to 
this  motion,  the  Copyright  Office  issued 
an  Order  which  set  December  4, 1995, 
as  the  new  initiation  date.  Order,  dated 
November  13, 1995. 

On  November  28, 1995.  the  Office 
announced  the  initiation  of  the  180  day 
arbitration  period,  pursuant  to  37  CFR 
251.72;  the  names  of  the  arbitrators  who 
will  preside  at  the  1990-92  cable 
distribution  proceeding;  a  delay  of  the 
initiation  of  the  proceedings  until 
December  4, 1995;  and  the  date,  time 
and  place  of  the  initial  meeting  of  the 
proceeding.  60  FR  58680  (November  28, 
1995). 

This  notice  annoimces  the  present 
Schedule  for  the  entire  proceeding. 

n.  The  Schedule  for  the  Cable 
Distribution  Proceeding 

The  parties  to  this  proceeding  jointly 
proposed  a  preUminary  schedule  for  the 
upcoming  hearings  to  the  Copyright 
Office  on  November  17, 1995.  The 
Copyright  Office,  in  turn,  passed  the 
proposed  schedule  to  the  arbitrators  for 
their  comments  and  approval.  In 
response  to  a  request  from  the 
arbitrators,  the  Joint  Sports  Claimants 
agreed  to  shorten  their  direct  case,  and 
rescheduled  two  of  their  witnesses  for 
the  rebuttal  phase  of  the  proceeding. 
Likewise,  the  National  Association  of 
Broadcasters  agreed  to  conclude  their 
case  no  later  than  December  20, 1995. 
Further  refinements  to  the  proposed 
schedule  were  made  at  the  meeting  on 
December  4, 1995.  This  schedule  was 
finalized  in  an  Order  issued  by  the 
CARP  panel.  See  CARP  Order,  dated 
December  8, 1995.  Thus,  the  hearing 


will  proceed  according  to  the  following 
schedule: 

Presentation  of  Direct  Cases 

Joint  Sports  Claimants 

December  5-December  14, 1995 
National  Association  of  Broadcasters 

December  14-December  20, 1995 
Program  Suppliers 

December  20, 1995-January  12, 1996 
Public  Broadcasting 

January  16-January  19, 1996 
Devotional  Claimants 

January  22-January  26, 1996 
Canadian  Claimants 

January  29-February  2, 1996 
Deadline  for  Filing  Written  Rebuttal 


February  7, 1996 
Deadline  for  Serving  Requests  for 
Underlying  Documents  Related  to 
Rebuttal  Cases 
Februaiy  9, 1996 
Deadline  for  Responses  to  Requests  for 
Underlying  E)ociunents 
Februaiy  13. 1996 
Deadline  for  Producing  Documents 

February  15, 1996 
Deadline  for  Filing  any  Motions  Related 
to  Rebuttal  Cases 
February  15, 1996 
Deadline  for  Filing  any  Oppositions  to 
Motions 
February  20, 1996 
Presentation  of  Rebuttal  Cases 
February  27-March  15, 1996 
Deadline  for  Filing  Proposed  Findings 
of  Fact  &  Conclusions  of  Law 
April  5, 1996 
Deadline  for  Filing  Responses  to 
Proposed  Findings  of  Fact  & 
Conclusions  of  Law 
April  17, 1996 
Close  of  180  day  period 
June  1, 1996 

At  this  time,  the  parties  have  not 
moved  to  close  any  portion  of  the 
proceeding  to  the  public.  Further 
refinements  to  the  schedule  will  be 
announced  in  open  meetings  and  issued 
as  orders  to  the  parties  participating  in 
the  proceeding;  and  all  changes  will  be 
noted  in  the  docket  file  of  the 
proceeding,  as  required  by  the 
Copyright  Office  regulations  governing 
the  administration  of  CARP 
proceedings.  37  CFR  251.11(c). 

m.  Publication  of  the  Original  Schedule 
on  Short  Notice 

The  regulations  require  that  the 
Copyright  Office  pubUsh  the  original 
schedule  for  the  CARP  proceeding  in 
the  Federal  Register  at  least  seven 
calendar  days  in  advance  of  the  first 
meeting.  37  CFR  251.11(b).  Pursuant  to 
37  CFR  251.11(d),  however,  the 
arbitrators  voted  to  waive  the  seven  day 
notice  requirement.  The  results  of  the 
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vote  on  the  questioi),  whether  the 
requirement  for  a  sc^en  calendar  notice 
should  be  waived,  are: 
The  Hon.  Mel  R.  Jiganti,  Chairperson — 

Yes  : 

The  Hon.  John  B.  Fdrmakides— Yes 
The  Hon.  Ronald  P.  Wertheim— Yes 

The  arbitrators  voted  to  suspend  the 
notice  requirement  (or  several  reasons. 
First,  all  parties  to  the  proceeding  had 
received  notice  of  the  proposed 
schedule  approximately  two  weeks 
prior  to  the  initiatioh  of  the  proceeding. 
Second,  the  present  schedule,  which 
was  fine  tuned  at  the  meeting  on 
December  4, 1995,  (fid  not  significantly 
alter  the  schedule  initially  proposed  by 
the  parties.  Third,  the  meeting  on 
December  4, 1995,  Which  marks  the 
commencement  of  t^e  proceeding,  was 
announced  in  a  Federal  Register  notice 
seven  calendar  daysi  before  the  meeting. 
And  finally,  the  arbitrators  and  th^ 
parties  anticipate  the  proceeding  will 
require  the  full  180  ^ays  for  hearing  the 
testlmmy  and  preparing  the  decision. 
For  the  foregoing  reasons,  the  arbitrators 
hereby  waive  the  notice  requirement, 
but  comply  with  all  substantive 
requirements  of  the  fule. 

Dated:  December  11 ,'  1995. 
MarUyn  Kratamger, 
Acting  Genei  al  Counsef. 
[PR  Doc  95-30499  Fil^d  12-13-95;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Record  Schedules;  Availability  and 
Request  for  Cofiun^nts 

aqbicy:  National  Aiichives  and  Records 
Administration.  Offijce  of  Records 
Administration.       j 
action:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. i 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
pubUshes  notice  at  least  once  monthly 
of  certain  Federal  agpncy  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  ladung 
administrative,  legai  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  racoids  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  ku  dispoeaL  NARA  invites 


public  OMnments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  Vrriting  on  or  before  January 
29, 1996.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
connnents. 

AIX)RE88ES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
tb  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPLBMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedul'Bs.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directiy  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  nimiber  assi^ed  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schednles  Pending 

1.  Department  of  the  Air  Force  (Nl- 
AFU-96-1).  Routine  criminal 
investigative  records. 


2.  Department  of  Education, 
President's  Commission  on  Foreign 
Language  and  International  Studies 
(Nl-12-95-2).  Administrative 
correspondence  and  reference  files. 

3.  Department  of  State  (Nl-59-95- 
14).  Routine,  facilitative.  and 
duplicative  records  fiY)m  the  Bureau  of 
Economic  Affairs,  the  Legal  Adviser,  the 
Bureau  of  Near  Eastern  and  South  Asian 
Affairs,  and  the  Bureau  of  Security  and 
Consular  Afiairs. 

4.  Department  of  the  Treasury,  Office 
of  Thrift  Supervisicm  (Nl-483-93-12). 
System  activity  and  ad  hoc  reports 
created  by  the  Holding  Company 
Universe  System. 

5.  Administration  for  Health  Care 
Policy  and  Research  (Nl-510-94-1). 
Comprehensive  records  schedule. 

6.  Air  Coordinating  Committee  (Nl- 
220-94-8).  Questionnaires,  tabulations, 
and  subcommittee  records  duplicating 
information  in  retained  ACC  records. 

7.  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (Nl-436-95-1).  Certificate  of 
Label  Approval  output  records. 

8.  Federal  Trade  Commission  (Nl- 
122-95-3).  Bureau  of  Economics 
Fertilizer  Investigation  Worldng  Files, 
1938-8a 

9.  Social  Security  Administration 
(Nl-47-96-1).  Reduction  in  retfention 
period  for  employer  reports  of  wages 
paid. 

10.  Tennessee  Valley  Authority  (Nl- 
142-94-3).  Records  created  by  the 
Internal  &iergy  Management  Program. 

11.  Tennessee  Valley  Authority  (Nl- 
142-95-11).  TVA  Form  13037, 
Acceptance  of  indemnification  coverage 
and  waiver  of  claims. 

12.  The  White  House  Conference  on 
Small  Business  (Nl-220-95-16). 
Routine  correspondence,  working 
papers  to  publications,  anonymous 
voting  ballots,  and  press  coverage 
dociunents. 

13.  United  States  Information  Agency, 
Office  of  the  General  Counsel  (Nl-306- 
95-7).  Reduction  in  retention  period  for 
records  already  approved  for 
destruction. 

14.  United  States  Information  Agency, 
Bureau  of  Management  (Nl-306-95-8). 
Routine  records  of  the  Office  of 
Technology. 

Dated:  Decemlwr  5, 1995, 

James  W.Mooie. 

Assistant  Archivist  fwHecmxIs 
Administration. 

(PR  Doc  95-30471  Filed  12-13-95;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-302) 

Florida  Power  Company,  Crystal  River 
Nuclear  Generating  Plant,  Unit  3; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72  issued  to  Florida  Power  Compant 
(the  licensee)  for  operation  of  Crystal 
River  Nuclear  Generating  Plant,  Unit  3, 
located  in  Citrus  County.  Florida. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
include  provisions  in  Technical 
Specifications  (TS)  Section  3.7  which 
allow  for  the  storage  of  fuel  with  an 
enrichment  not  to  exceed  5.0  w/o  U-235 
in  the  new  and  spent  fuel  storage  racks. 
The  proposed  action  is  in  accordance 
with  the  Ucensee's  application  for 
amendment  dated  January  26. 1995.  as 
supplemented  March  9, 1995.  and  May 
24. 1995. 

The  Need  for  Proposed  Action 

The  proposed  changes  are  needed  so 
that  the  licensee  can  use  higher  fuel 
enrichment  to  provide  the  flexibility  of 
extending  the  fiiel  irradiation  and  to 
permit  operation  for  longer  foel  cycles. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Conunission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
permit  use  of  foel  enriched  to  a  nominal 
5.0  weight  percent  Uraniimi  235.  The 
safety  considerations  associated  with 
reactor  operation  with  higher 
enrichment  and  extended  irradiation 
have  been  evaluated  by  the  NRC  staff. 
The  staff  has  concluded  that  such 
changes  would  not  adversely  affiect 
plant  safety.  The  proposed  changes  have 
no  adverse  effect  on  the  probability  of 
any  accident.  The  higher  enrichment, 
with  foel  bumup  to  60,000  megawatt 
days  per  metric  ton  uranium,  may 
slightly  change  the  mix  of  fission 
products  that  might  be  released  in  the 
event  of  a  serious  accident,  but  such 
small  changes  would  not  significantiy 
affect  the  consequences  of  serious 
accidents.  No  changes  are  being  made  in 
the  types  or  amounts  of  any  radiological 
effluents  that  may  be  released  offsite. 
There  is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposiue. 


With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  higher  enrichment  and 
extended  irradiation,  the  proposed 
changes  to  the  TS  involve  systems 
located  within  the  restricted  area,  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessment 
entitled,  "NRC  Assessment  of  the 
Enviroiunental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  July 
7, 1988,  and  published  in  the  Federal 
Register  (53  FR  30355)  on  August  11, 
1988.  As  indicated  therein,  the 
environmental  cost  contribution  of  the 
proposed  increase  in  the  foel 
enrichment  and  irradiaticm  limits  are 
either  unchanged  or  may.  in  fact,  be 
reduced  from  those  summarized  in 
Table  S-^  as  set  forth  in  10  CFR 
51.52(c).  Accordmgly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

With  regard  to  potential  non- 
radiological impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  other  alternative 
would  have  equal  or  greater 
environmental  impacts  and  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  the  environmental 
impact  of  plant  operations  and  would 
resuU  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  related  to  operation  of  the 
Crystal  River  Nuclear  Generating  Plant, 
Unit  3. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  poUcy, 
on  November  16. 1995,  the  NRC  staff 
consulted  with  the  Florida  State  official. 
Dr.  Lyle  Jerrett  of  the  State  Office  of 
Radiation  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

The  Conunission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  26, 1995,  and 
supplements  to  the  application  dated 
March  9, 1995,  and  May  24. 1995.  These 
documents  are  available  for  public 
inspection  at  the  Conmiission's  Public 
Docimient  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  for  the  Crystal  River  Nuclear 
Generating  Station,  Unit  3,  located  at 
the  Coastal  Region  Library,  8619  W. 
Crystal  Street,  Crystal  River,  Florida 
32629. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Mattliewa, 

Director,  Project  Directorate  II-l,  Division  of 
Reactor  Projects  l/ll,  Office  of  Nuclear  Reactor 
Regulation. 

(PR  Doc  95-30457  Filed  12-13-95;  8:45  am) 
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[Docket  Nos.  50-^15  and  S0-3iq 

Indiana  Michigan  Power  Company 
Donald  C.  Cook  Nucleer  Plent,  Unit 
Nos.  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
73.55  for  Facility  Operating  License 
Nos.  DPR-58  and  DPR-74,  issued  to 
fodiana  Michigan  Power  Company,  (the 
licensee),  for  operation  of  the  D.C.  Cook 
Nuclear  Plant,  Units  1  and  2,  located  in 
Berrien  County,  Michigan. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  certain  requirements 
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of  10  CFR  73.55,  "Hequirements  for 
physical  protection  of  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage."  The  proposed 
action  would  allow  implementation  of  a 
hand  geometry  bioitietric  system  of  site 
access  control  such' that  photograph 
identification  badges  can  be  taken  off 
site.  i 

This  environmental  assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  of  August  17, 
1995. 

The  Need  for  the  Pipposed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a),  the  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

Paragraph  (1)  of  10  CFR  73.55(d), 
"Access  Requirements,"  specifies  that 
"licensee  shall  control  all  points  of 

personnel  and  vehi(:le  access  into  a 

protected  area."  It  it  specified  in  10  CFR 
73.55(d)(5)  that  "A  numbered  picture 
badge  identification  system  shall  be 
used  of  all  individiials  who  are 
authorized  access  to  protected  areas 
without  escort."  It  also  states  that  an 
individual  not  employed  by  the  licensee 
(i.e.,  contractors)  mfay  be  authorized 
access  to  protected  jueas  without  escort 
provided  the  individual  "receives  a 
picture  badge  upon  entrance  into  the 
protected  area  whidi  must  be  returned 
upon  exit  from  the  protected  area. 

Currently,  unescorted  access  into  the 
protected  areas  of  tie  Cook  Nuclear 
Plant  is  controlled  flirough  the  use  of  a 
photograph  on  a  combination  badge  and 
keycard.  (Hereafter,  these  are  referred  to 
as  badges).  The  security  officers  at  the 
entrance  station  use  the  photograph  on 
the  badge  to  visual^  identify  the 
individual  requestiiig  access.  The 
badges  for  both  licensee  employees  and 
contractor  personnsl  who  have  been 
granted  unescorted  access  are  issued 
upon  entrance  at  ^  entrance/exit 
location  and  are  returned  upon  exit.  The 
badges  are  stored  a^d  retrievable  at  the 
entrance/exit  locatibn.  In  accordance 
with  10  CFR  73.55(d)(5),  contractor 
individuals  are  not  allowed  to  take 
badges  ofi  site.  In  accordance  with  the 

filant's  physical  secjurity  plans,  neither 
icensee  employeed  nor  contractors  are 
allowed  to  take  badges  off  site. 

The  licensee  proposes  to  implement 
an  alternative  imes^orted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  the 
entrance/exit  location  and  would  allow 
all  individuals  witl^  unescorted  access 
to  keep  their  badgef  with  them  when 
departing  the  site. 


An  exemption  from  certain 
requirements  of  10  CFR  73.55(d)(5)  is 
required  to  permit  contractors  to  take 
their  badges  off  site  instead  of  retiuning 
them  when  exiting  the  site. 

Envimnmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  exemption 
would  not  increase  the  probabihty  or 
consequences  of  accidents  previously 
analyzed  and  the  proposed  exemption 
would  not  affect  facility  radiation  leveb 
or  facility  radiological  effluents.  Under 
the  proposed  system,  each  individual  ^ 
who  is  authorized  for  unescorted  entry 
into  protected  areas  would  have  the 
physical  characteristics  of  their  hand 
(hand  geometry)  registered  with  their 
badge  number  in  the  access  control 
system.  When  an  individual  enters  the 
badge  into  the  card  reader  and  places 
the  band  on  the  measuring  surface,  the 
system  would  record  the  individual's 
hand  image.  The  unique  characteristics 
of  the  extracted  hand  image  would  be 
compared  with  the  previously  stored 
template  to  verify  authorization  for 
entiy.  Individuals,  including  licensee 
employees  and  contractors,  would  be 
allowed  to  keep  their  badges  with  them 
when  they  depart  the  site. 

Based  on  a  Sandia  report  entitled  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91— 
0276.  UC — 906  Unlimited  Release^ 
printed  June  1991),  and  on  its 
experience  with  the  ciurent  photo- 
identification  system,  the  licensee  stated 
that  the  £alse  acceptance  rate  of  the 
proposed  hand  geometry  system  is 
comparable  to  that  of  the  current 
system.  The  Ucensee  stated  that  the  use 
of  the  badges  with  the  hand  geometry 
system  would  increase  the  overall  level 
of  access  control.  Since  both  the  badge 
and  hand  geometry  would  be  necessary 
for  access  into  the  protected  area,  the 
proposed  system  would  provide  for  a 
positive  verification  process.  Potential 
loss  of  a  badge  by  an  individual,  as  a 
result  of  takhig  the  badge  off  site,  would 
not  enable  an  unauthorized  entry  into 
protected  {ireas.  The  licensee  will 
implement  a  process  for  testing  the 
proposed  system  to  ensure  continued 
overall  level  of  performance  equivalent 
to  that  specified  in  the  regulation.  The 
Physical  Security  Plan  for  D.C.  Cook 
will  be  revised  to  include 
implementation  and  testing  of  the  hand 
geometry  access  control  system  and  to 
allow  licensee  employees  and 
contractors  to  take  their  badges  off  site. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 


security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  A 
ntmibered  picture  badge  identification 
system  will  continue  to  be  used  for  all 
individuals  who  are  authmzed  access 
to  protected  areas  without  escorts. 
Badges  will  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  area.  The  proposed  system  is 
only  lot  individuals  with  authorized 
unescorted  access  and  will  not  be  used 
for  individuals  requiring  escorts. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  or  amounts  of  any  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  fisatures  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  t)r 
greater  environmental  impact  need  not 
be  evaluated.  As  an  ahemative  to  the 
proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  appUcation  would 
result  in  no  change  in  ciuient 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  D.C.  Cook,  Units  1  and  2, 
dated  August  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  20, 1995,  the  NRC  staff 
consulted  with  the  Michigan  State 
official,  Dennis  Hahn,  of  the  Michigan 
Department  of  Public  Health,  Nuclear 
Facilities  and  Environmental 
Monitoring,  regarding  the 
environmental  impact  of  the  proposed 


action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  v«rill  not  have 
a  significant  efiisct  on  the  quality  of  the 
hmnan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  fm  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Ucensee's  letter 
dated  August  17, 1995,  which  is 
available  for  pubUc  inspection  at  the 
Commission's  PubUc  Document  Room. 
The  Gebnan  Building.  2120  L  Street. 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Maud  Preston  Palenske  Memorial 
Library,  500  Market  Street.  St.  Joseph. 
Michigan  49085. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
John  B.  HfckiMB, 

Project  Managpr,  Project  Directorate  IB-l, 
Division  of  Reactor  Projects— lU/IV,  Office  of 
Nuclear  Beactor  Regulation. 
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SECURITIES  AND  EXCHANGE 
COMMWOION 

IssiMr  IMitting;  None*  of  Application 
To  Withdraw  From  Listing  and 
Ragistrallon;  (Amarican  Eco 
CorJMration,  Common  Stock,  No  Par 
Valua)  Fila  No.  1-10821 

December  8. 1995. 

American  Eco  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  sectuity 
("Security")  from  listing  and 
registraticm  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  approved  resolutions  on 
September  14, 1995  to  withdraw  the 
Seouity  from  listing  on  the  Amex  and 
instead,  to  Ust  the  Security  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotations  National 
-Market  System  ("Nasdaq/NMS").  The 
NASD  approved  the  Company's 


application  for  initial  inclusion  on  the 
Nasdaq/NMS  on  November  3, 1995. 

The  decision  of  the  Board  followed  a 
thorough  study  of  the  matter  and  was 
based  upon  the  belief  that  listing  the 
Secujity  on  the  Nasdaq/NMS  will  be 
more  beneficial  to  the  Company's 
shareholders  than  the  present  listing  on 
the  Amex  for  the  following  reasons: 

(a)  The  Company  believes  that  the 
Nasdaq/NMS  system  of  competing 
market  makers  will  result  in  increased 
visibility  and  sponsorship  for  the 
Sectirity  than  is  presently  available  on 
the  Amex; 

(b)  The  Company  beUeves  that  the 
Nasdaq/NMS  system  will  offer  the 
Company's  shareholders  more  liquidity 
than  is  presenUy  available  on  the  Amex 
and  less  volatihty  in  quoted  prices  for 
share  when  trading  voliune  is  slight; 

(c)  The  Company  beheves  that  the 
Nasdaq/NMS  system  will  offer  an 
opportunity  for  the  Company  to  secure 
its  own  group  of  market  makers  and  to 
expand  the  capital  base  available  for 
trading  in  the  Security;  and 

(d)  The  Company  believes  that  the 
firms  making  a  market  in  the  Seciirity 
on  the  Nasdaq/NMS  system  will  also  be 
inclined  to  issue  research  reports 
concerning  the  Company,  thereby 
increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports. 

Any  interested  fwrson  may,  on  or 
before  January  2, 1996  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  95-30421  Filed  12-13-95;  8:45  am] 
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[Rei.  No.  IC-21SS7;  No.  812-4158] 
Safeco  Lifa  Insurenca  Company,  at  al. 

December  7, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 


ACTION:  Notice  of  AppUcation  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ( '1940  Act"). 

APPUCANTS:  Safeco  Lifie  Insurance 
Company  ("SAFECO")  and  Separate 
Account  SL  ("Separate  Account"). 
RELEVANT  1M0  ACT  SECTION:  Order 
requested  under  Section  26(b)  of  the 
1940  Act.i 

SUMMARY  OF  APPLICATION:  AppUcantS 
seek  an  order  authorizing  the 
substitution  of  shares  of  certain 
portfoUos  of  the  Variable  Insurance 
Products  Fund  and  the  Variable 
Insurance  Products  Fund  n  ("VIP 
Trusts")  for  shares  of  certain  portfolios 
of  The  Hudson  River  Trust  ("Hudson 
Trust")  currently  held  by  the  Separate 
Accoimt. 

FIUNQ  DATE:  The  application  was  filed 
on  August  10, 1994,  and  amended  on 
September  6, 1995. 

HEARINQ  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  AppUcation  wiU  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  bearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  December  27, 1995,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 
AppUcants,  c/o  LesUe  Harrison. 
Counsel,  SAFECO  Life  Insurance 
Company,  P.O.  Box  34690.  Seattle. 
Washington  98124-1690. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Himold,  Assistant  Special 
Counsel,  or  Brenda  Sneed,  Assistant 
Director,  Division  of  Investment 
Management  (Office  of  Insurance 
Products),  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation;  the  complete  appUcation  is 
available  for  a  fee  from  the  PubUc 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  SAFECO  is  a  stock  life  insurance 
company  Ucensed  to  sell  insurance  and 


>  Applicant!  raprMant  that  they  will  amend  the 
application  during  the  notice  period  to  make  this 
repreaantation. 
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annuities  in  the  District  of  Columbia  5.  The  Contracts.  The  Contracts 

and  all  states  except  New  York.  provide  for  minimum  initial  premium 

SAFECO  is  a  wholly-owned  subsidiary  payments  and  additi(xial  sulnequent 

of  SAFECO  Corporation,  a  holding  payments.  Net  premium  payments  are 

company.  allocated  to  the  Investment  Divisions 

2.  Separate  Account.  The  Separate  and  to  the  Guaranteed  Interest  Division, 
Account  was  established  by  SAFECO  a  part  of  SAFECO's  General  Account 
and  registered  und*  the  1940  Act  as  a  Twelve  transfers  of  Contract  accoimt 
unit  investment  truit  for  the  purpose  of  value  are  permitted  in  a  Contract  year, 
funding  certain  flexible  premium  without  charge;  thereafter,  a  maximum 
variable  Ufa  insuradce  contracts  charge  of  $25  may  be  imposed  for  each 
("Contracts").  The  Contracts  have  been  additional  transfer.  The  current  transfer 
registered  under  the  Securities  Act  of  fee  of  $25  will  be  allocated  equally 
1933.*  The  Separate  Account  ciurently  among  the  Investment  Divisions  firom 
has  foiuleen  Investment  Divisions  which  the  requested  amounts  were 
("Investment  Divisions"),  each  investing  transferred. 

exclusively  in  the  shares  of  a  a.  Sales  Loads.  The  Contracts  provide 

corresponding  port^lio  of  the  Hudson  for  the  deduction  of:  (1)  a  3%  sales 

Trust  or  the  VIP  Tnfsts.  charge  from  each  premiiun  payment, 

3.  The  Hudson  Tiiist.  The  Hudson  and  (2)  a  deferred  sales  charge 
Trust  is  registered  ifider  the  1940  Act  ("Surrender  Charge")  from  Contract 

as  an  open-end  maqagement  investment  account  value  if  the  Contract  is  partially 

company.  The  Hudson  Trust  currently  or  fully  surrendered  in  the  first  ten 

issues  twelve  series  of  shares  of  Contract  years.  The  Surrender  Charge  is 

beneficial  interest,  each  representing  a  equal  to  the  lesser  of:  (1)  a  percentage 

separate  investment  portfolio.  Each  of  the  maximum  premium  for  the 

Hudson  Trust  portfolio  is  a  separate  Contract  as  follows: 

open-end  diversified  management 

investment  company.  Shares  of  six  of 

the  twelve  Hudson  Trust  portfolios  ^ 

ciurently  are  held  by  the  Separate 

Account.  AlUance  Capital  Management 

L.P.  ("AUiance")  is  the  manager  and 

investment  adviser  to  the  Hudson  Trust 

portfolios.  Alliance  is  an  investment 

adviser  registered  under  the  Investment 

Advisers  Act  of  194^.  Alliance,  a 

publicly-traded  Delaware  limited 

partnership,  is  indirectly  owned  by  or  (2)  an  amount  equal  to  (A)  minus  (B) 

Equitable  Life  Assurance  Society  of  the  where  (A)  is  27%  of  the  premium 

United  States  ("Equitable").  Equico  payments  received  during  the  first 

Securities,  toe.  ("Eqliico"),  a  wholly-  Contract  year  up  to  the  maximum 

owned  subsidiary  of  Equitable,  is  the  premium  for  the  Contract,  plus  6%  of  all 

principal  underwriter  of  the  Hudson   -  odier  premium  payments  received  to  the 

Xrust.  time  of  surrender,  and  (B)  is  the  amount 

4.  The  VIP  Trusts,  The  VIP  Trusts  are  of  any  pro  rata  Surrender  Charge 
registered  under  tho  1940  Act  as  open-  previously  made  under  the  Contract.  A 
end  management  investment  request  for  a  decrease  in  face  amount  of 
companies.  The  VIP  Trusts  currently  are  insurance  is  considered  to  be  a  partial 
issuing  ten  series  of  shares  of  beneficial  surrender  subject  during  the  first  ten 
interest,  each  repreapnting  a  separate  contract  years  to  the  pro  rata  deduction 
investment  portfolio  ("VIP  Trust  of  the  Surrender  Charge  from  contract 
PortfoUos").  Each  V|P  Portfolio  is  an  account  value.  An  increase  in  face 
open-end,  diversified  management  amount  followed  by  a  decrease  in  face 
investment  company.  Fidelity  amount  will  be  subject  to  the  deduction 
Management  &  Research  Company  of  a  Surrender  Charge  only  on  the 
("FMR"),  the  mana^r  of  the  VIP  Trusts,  amount  of  decrease  below  the  original 
is  an  investment  ad?iser  registered  face  amount  of  insurance. 

under  the  Investment  Advisers  Act  of  b.  Right  of  SubstituUon.  Under  the 

1940.  FMR  is  indirectly  owned  by  FMR  Contracts,  SAFECO  has  reserved  the 

Corporation,  a  hold^g  company  for  the  right  to  substitute  shares  of  another 

Fidelity  companies.:  mutual  or  portfolio  within  the  Hudson 

Trust  or  the  VIP  Trusts  if  share  of  the 

Hudson  Trust  or  the  VIP  Trusts  (or  any 
portfolio  thereof)  become  unavailable 
for  investment  by  the  Separate  Account, 
or  if  in  SAFECO's  judgment  further 
investment  in  such  shares  becomes 
inappropriate  in  view  of  the  purposes  of 


Contract  year 

Percert- 

ageof 

maximum 

,  premium 

1  through  6 

7 - 

47.0 
37.0 

^o'ZZZZZ!~Z~ZI'ZZZ. 

29.2 

18.8 

9.4 

'  Applicants  incorporatt  by  reference  the 
regittration  statement  for  ihe  Contracts  (File  No. 
33-10244).  ' 

'  The  Hudson  Trust  Portfolios  in  which  the 
Separate  Account  invests  include:  the  Conunon 
Stock,  Money  Market,  Bakinced,  Aggressive  Stock, 
High  Yield,  and  Global  Pclrtfolios. 


the  Contracts,  subject  to  applicable  state 
and  federal  securities  laws. 

c.  Administration.  SAFECO  has 
primary  responsibility  for  all 
administration  of  the  Contracts  and  the 
Separate  Accoimt.  Currently,  Financial 
Administrative  Services,  toe.  ("FAS") 
(formerly.  Fleet  Administrative 
Services,  toe.)  has  been  retained  by 
SAFECO  to  provide  administrative 
services  to  SAFECO  and  its  contract 
owners.  FAS  is  indirectly  owned  by 
Phoenix  Home  Life  Mutual  tosurance 
Company  ("Phoenix  Home  Life").'*  Prior 
to  September,  1994,  SAFECO  had 
retained  totegrity  Life  tosurance 
Company  ("totegrity"),'  the  principal 
imderwriter  for  the  Hudson  Trust,  to 
provide  such  admtoistrative  services, 
including  use  of  the  Hudson  Trust  as 
the  underlymg  funding  vehicle  for  the 
Contracts."  On  September  30. 1991,  the 
Distribution  Agreement  between  the 
Hudson  Trust  and  totegrity  was 
terminated.'  Accordingly,  investment  in 
Hudson  Trust  PortfoUos  has  been 
restricted  to  Contracts  sold  prior  to 
September  30, 1991  ("Pre-September  30 
Contracts").  TTie  Hudson  Trust  no 
longer  is  available  as  an  mvestment 
option  under  Contracts  sold  after 
September  30, 1991  ("Post-September 
30  Contracts").  Consequently,  the  VIP 
Trusts  were  selected  as  investment 
alternatives  for  the  variable  Ufe 
programs  administered  by  Integrity. 

6.  Proposed  Transactions.  Applicants 
nov  propose  to  substitute  shares  of  five 
VIP  Trusts  Portfolios  for  shares  of  six 
Hudson  Trust  Portfolios 
("Substitution").  The  Portfolios  and 
their  investment  objectives  as  stated  in 
their  respective  prospectuses  are  as 
follows: 

a.  Shares  of  the  VIP  Trusts  Money 
Market  Portfolio  will  be  substituted  for 
shares  of  the  Hudson  Trust  Money 
Market  Portfolio.  The  VIP  Trusts  Money 
Market  PortfoUo's  investment  objective 
is  to  seek  as  high  a  level  of  current 
income  as  is  consistent  with  preserving 


*On  December  31, 1993,  FAS  was  acquired  from 
Fleet  Financial  Group  by  P.M.  Holdings,  Inc.,  a 
holding  company  owned  by  Phoenix  Home  Life. 

'On  November  26, 1993.  Integrity  was  acquired 
by  ARM  Financial  Group,  Inc.,  a  financial  services 
holding  company,  from  The  National  Mutual  Ufe 
Association  of  Australasia,  Ltd.  ("Australasia"),  an 
Australian  life  insurance  company.  Prior  to  its 
acquisition  in  1986  by  Australasia,  Integrity  bad 
been  a  wholly-owned  subsidiary  of  Equitable. 

»  At  that  time,  the  Hudson  Trust  was  managed  by 
a  SAFECO  affiliate,  which  SAFECO  believed  would 
assure  good  service  between  the  administrator  and 
the  fund  manager. 

'  Under  its  terms,  the  Distribution  Agreement 
would  continue  in  effect  until  September  30,  1991, 
and  thereafter  only  if  reapproved  by  a  majority  of 
independent  Trustees  of  the  Hudson  Trust.  The 
Trustees  did  not  continue  the  Distribution 
Agreement  after  September  30,  1991. 


capital  and  providing  liquidity  by 
investing  only  in  high  quality  U.S. 
dollar  denominated  money  market 
securities  of  domestic  and  foreign 
issuers.  The  Hudson  Trust  Money 
Market  PortfoUo's  investment  objective 
is  to  obtain  a  high  level  of  current 
mcome,  preserve  its  assets  and  maintain 
liquidity  by  investing  primarily  in  high 
quality  U.S.  dollar  denominated  money 
market  instruments. 

b.  Shares  of  the  VIP  Trusts  Growth 
Portfolio  will  be  substituted  for  shares 
of:  (1)  The  Hudson  Trust  Common  Stock 
Portfolio;  and  (2)  the  Hudson  Trust 
Ag^ssive  Stock  Portfolio.  The  VIP 
Trusts  Growth  Portfolio's  investment 
objective  is  to  achieve  capital 
appreciation  by  investing  in  common 
stocks,  as  well  as  bonds,  preferred 
stocks,  and  high-yieldmg,  lower-rated 
debt  seciuities  and  foreign  securities. 
The  Hudson  Trust  Common  Stock 
Portfolio's  investment  objective  is  to 
achieve  long-term  growth  of  its  capital 
and  tocreased  income  by  investing 
primarily  in  common  stocks  and  other 
equity-type  instruments.  The  Hudson 
Trust  Aggressive  Stock  PortfoUo's 
investment  objective  is  to  achieve  long- 
term  growth  of  capital  by  investing 
primarily  in  common  stocks  and  other 
equity-type  securities  issued  by  quality 
small  and  mtermediate  sized  companies 
with  strong  growth  prospects  and  in 
covered  options  on  those  securities. 

c.  Shares  of  the  VIP  Trusts  Asset 
Manager  Portfolio  will  be  substituted  for 
shares  of  the  Hudson  Trust  Balanced 
Portfolio.  The  VIP  Trusts  Asset  Manager 
PortfoUo's  investment  objective  is  to 
seek  high  total  return  with  reduced  risk 
over  the  long-term  by  allocating  its 
assets  among  domestic  and  foreign 
stocks,  bonds  and  short-term,  fixed- 
income  instruments.  The  Hudson  Trust 
Balanced  Portfolio's  investment 
objective  is  to  achieve  a  high  return 
through  both  appreciation  of  capital  and 
current  income  by  investing  in  a 
diversified  portfolio  of  publicly  traded 
equity  and  debt  securities  and  short- 
term  money  market  instruments. 

d.  Shares  of  the  VIP  Trusts  High  Yield 
Portfolio  will  be  substituted  for  shares  of 
the  Hudson  Trust  High  Yield  Portfolio. 
The  VIP  Trusts  High  Yield  Portfolio's 
investment  objective  is  to  seek  a  high 
level  of  current  income  by  investing 
primarily  in  high-yielding,  lower-rated, 
fixed  income  securities,  while  also 
considering  growth  of  capital.  The 
Hudson  Trust  High  Yield  Portfolio's 
investment  objective  is  to  achieve  high 
return  by  maximizing  current  income 
and,  to  the  extent  consistent  with  that 
objective,  capital  appreciation  by 
investing  primarily  in  a  diversified  mix 
of  high  yield,  fixed  income  securities 


involving  greater  volatility  of  price  and 
risk  of  prmcipal  and  income  than  high 
quality  fixed  income  securities.  The 
medium  and  lower  quality  debt 
securities  in  which  the  High  Yield 
PortfoUo  may  invest  are  known  as  "junk 
bonds." 

e.  Shares  of  the  VIP  Trusts  Overseas 
Portfolio  will  be  substituted  for  shares  of 
the  Hudson  Trust  Global  Portfolio.  The 
VIP  Trusts  Overseas  Portfolio's 
investment  objective  is  to  seek  long- 
term  growth  of  capital  primarily  through 
investments  in  foreign  securities.  The 
Hudson  Trust  Global  Portfolio's 
investment  objective  is  to  achieve  long- 
term  growth  of  capital  by  investing 
primarily  in  equity  securities  of  non- 
United  States  companies  as  well  as 
United  States  issuers. 

Applicants  assert  that  the  investment 
objectives  and  policies  of  each  of  the 
VIP  Trusts  Portfolios  which  are  to  be 
substituted  and  the  Hudson  Trust 
Portfolios  to  be  substituted  are  similar, 
except  for  the  Hudson  Trust  Aggressive 
Stock  Portfolio  and  the  VIP  Trusts 
Growth  Portfolio.  Applicants  represent 
that  the  VIP  Trusts  Growth  Portfolio's 
investments  are  all  permissible 
mvestments  of  the  Hudson  Trust 
Aggressive  Stock  Portfolio.  However, 
the  Aggressive  Stock  Portfolio  permits 
certain  additional  investments  ^  that  are 
not  allowed  under  the  investment 
poUcy  of  the  Growth  Portfolio. 
Nevertheless,  Applicants  submit  that 
Contract  owners  are  seeking  long-term 
growth  when  they  invest  in  either  the 
Growth  Portfolio  or  the  Aggressive 
Stock  Portfolio,  that  this  goal  can  be 
achieved  by  investment  in  either 
Portfolio,  and  that  the  differences 
between  investment  policies  are  non- 
material  to  achievement  of  these 
investment  goals. 

7.  Additional  Investments  Options,  to 
addition  to  the  five  VIP  Trusts  Portfolios 
which  are  to  be  substituted  for  the  six 
Hudson  Trust  Portfolios,  Contract 
owners  will  be  able  to  invest  in  the  five 
additional  VIP  Trusts  Portfolios: 

a.  Investment  Grade  Bond  Portfolio, 
which  seeks  high  current  income  by 
investing  primarily  in  fixed-income 
obligations  of  all  types  by  investing  at 
least  65%  of  its  total  assets  in 
investment-grade,  fixed  income 
securities,  such  as  bonds,  notes  and 
debentures. 

b.  Asset  Manager  Growth  Portfolio, 
which  seeks  to  maximize  total  return 
over  the  long  term  by  allocatmg  its 


•The  Aggressive  Stock  Portfolio  may  invest  in 
foreign  securities,  write  covered  call  options, 
pur(±ase  call  and  put  options  on  individual  equity 
securities,  security  indexes  and  foreign  currencies, 
and  purchase  and  sell  stock  index  and  foreign 
currency  future  investments  and  options  thereon. 


assets  among  three  classes,  or  types  of 
mvestments:  (1)  stock  class,  consisting 
of  equity  securities  of  all  types;  (2)  bond 
class,  including  all  varieties  of  fixed- 
income  instruments  with  maturities  of 
more  than  three  years;  (3)  short-term 
class,  including  all  types  of  short-term 
instruments  with  remaining  maturities 
of  three  years  of  less.  Applicants  state 
that  the  difference  between  this 
Portfolio  and  the  VIP  Trusts  Asset 
Manager  Portfolio  is  the  percentage 
allocation  to  these  three  classes  of 
investment. 

c.  Equity  Income  Portfolio,  which 
seeks  reasonable  income  by  investing 
primarily  in  income  producing  equity 
securities.  The  Portfolio  normally 
invests  at  least  65%  of  its  total  assets  in 
these  securities. 

d.  Index  500  Portfolio,  which  seeks  to 
match  the  total  return  of  the  S&P  500 
while  keeping  expenses  low.  The 
Portfolio  normally  invests  at  least  80% 
(65%  if  Portfolio  assets  are  below  $20 
million)  of  its  assets  in  equity  securities 
of  companies  that  comprise  the  S&P 
500. 

e.  Contrafund  Portfolio,  which  seeks 
capital  appreciation  by  investing  in 
companies  that  are  believed  to  be 
undervalued  due  to  an  overly 
pessimistic  appraisal  by  the  pubUc. 

8.  Advisory  Fees — Hudson  Trust 
Portfolios.  Advisory  fees  are  payable  by 
the  Hudson  Trust  Portfolios  at  the 
following  annual  percentages  of  values 
of  each  Portfolio's  average  daily  net 
assets: 


Daily  average  net  assets 

PortfoKo 

First 
$350 
million 
(per- 
cent) 

Next 
$400 
millton 
(per- 
cent) 

Over 
$750 
million 
(per- 
cent) 

a.  Money  maiket 

b.  Balanced 

c.  Common 
Stock  

d.  Aggressive 
Stock  

e.  High  Yield  

f.  GlotMl  

.400 

.500 
.550 

.375 

.475 
.525 

.350 

.450 
.500 

9.  Management  Fees — VIP  Trust 
Portfolios.  The  management  fee  for  each 
VIP  Trusts  Portfolio  (excluding  the 
Money  Market  PortfoUo)  is  calculated 
by  adding  a  group  fee  rate  to  an 
individual  fund  fee  rate,  and 
multiplying  the  result  by  each 
Portfolio's  average  net  assets.  The  group 
fee  rate  is  based  on  the  average  net 
assets  of  all  the  mutual  funds  advised  by 
FMR  and  can  not  exceed  certain 
maximum  rates.  The  Management  fee 
for  the  Money  market  Portfolio  is 
calculated  by  multiplying  the  sum  of 
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three  components  (gloup  fee  rate,  which 
drops  as  total  assets  under  management 
increase,  individuai  fee  rate  and  an 
income  component)  ^  by  the  hind's 
average  net  assets. 


Portfoio 


Money  Maifcat  ... 

Growth  '0 

Asset  Manger  *t 
High  Income  ...... 

Overseas 


Maii- 

(nwf) 


aS2 


For 
12/31/94 
group  fee 

wte 
(percent) 


0.1S63 
03191 
03191 
0.1563 
0.3191 


toKf- 
vidual 
fee 
rate 
(per- 
cent) 


O03 
0.30 
O40 
0.45 
045 


^OPMR  has  dbectad  fserlain  portfolio  trades 
o(  the  Growth  Portfoio  lo  brokers  wtio  paid  a 
portion  o(  the  Portfoio^  lexpensas.  For  the  pe- 
riod endbig  Oaoember  3(1, 1994,  the  Portfolio's 
expenses  were  reduced  |t>y  $204,452. 

«^*FMR  directed  certain  portfoio  trades  to 
brokers  wtw  paid  a  porfon  oi  the  Asset  Man- 
ager Porttolo's  expenees.  For  the  perwd 
ended  DaceniMr  31,  1094,  the  expenses  of 
the/Ksset  fxlanoger  PorfOlo  ware  reduced  by 
$131,586  under  this  anqngemanL 

10.  Sub-Advisory  Agreements — VIP 
Trusts  Portfolios.  FN^.  the  manager  of 


the  VIP  Trusts,  has  entered  into  various 
sub-advisory  agreements  for  research, 
investment  advice  and  portfolio 
management  services.  FMR  has  entered 
into  sub-advisory  agreements  with 
FideUty  Management  &  Research  (UK), 
hic  ("FMR  UK")  and  FideUty 
Management  &  Research  (Far  East),  hic. 
("FMR  Far  East")  on  behalf  of  the  VIP 
Trusts  High  Income  and  Asset  Managw 
PortfoUos.  FMR  also  has  entered  into 
sub-advisory  agreements  with  FMR 
U.K.,  FMR  Far  East  and  Fidelity 
International  Investment  Advisers 
("FDA")  on  behalf  of  the  VIP  Trusts 
Overseas  PoitfbUo;  FEA,  in  turn,  has 
entered  into  a  sub-advisory  agreement 
with  its  wholly-owned  subsidiary 
Fidelity  International  Investment 
Advisors  (U.K.)  Limited  ("FOAL  UK"). 
FMR  has  entered  into  a  sub-advisory 
agreement  vrith  FMR  Texas,  Inc.  ("FMR 
Texas")  on  behalf  of  the  VIP  Trusts 
Money  Market  Portfolio.  Under  these 
sub-advisory  agreements,  FMR  pays  the 
fees  of  FMR  UK,  FMR  Far  East,  FMR 
Texas  and  FIIA.  FHA,  in  turn,  pays  the 
feesofFHALUK 


a.  For  providing  investment  advice 
and  research  services,  the  sub-advisors 
are  compensated  as  follows:  (1)  FMR 
pays  FMR  U.K.  and  FMR  Far  East  fees 
equal  to  110%  and  105%,  respectively, 
of  their  costs;  (2)  FMR  pays  FIIA  30% 
of  its  monthly  management  fee  with 
respect  to  the  average  market  value  of 
investments  held  by  the  fimd  for  which 
FIIA  has  provided  FMR  with  investment 
advice;  and  (3)  FDA  pays  FOAL  UK  a  fee 
equal  to  100%  of  its  costs. 

b.  For  providing  investment 
management  services,  the  sub-advisors 
are  compensated  as  follows:  (1)  FMR 
pays  FMR  UK,  FMR  Far  East  and  FIIA 
50%  of  FMR's  monthly  management  fise 
with  respect  to  the  fund's  average  net 
assets  managed  by  the  sub-advisor  on  a 
discretionary  basis;  (2)  FDA  pays  FIIAL 
UK  100%  of  its  costs:  and  (3)  FMR  pays 
FMR  Texas  a  fee  equal  to  50%  of  the 
management  fee  payable  to  FMR  under 
its  management  contract  with  the 
Money  Market  Portfolio. 

11.  The  following  table  indicates  the 
amount  of  assets  that  were  invested  in 
Hudson  River  Trust  PortfoUos  at  the 
year  ended  Decmnber  31: 


Total  Contracts  ~ — . 
Invested  in  IHudson  Tru^ 


Common  Stock 
Monay  Mancai 

Balanced  

Aggressive ..__. 

High  Yiekl 

QtatMl 


Aso( 
12/31/94 


2.786 
308 


As  of 
12/31/93 


1,666 


As  of 

12/31/92 


766 


As  of 
12/31/91 


357 


As  of 
12/31/90 


237 


Portfoio 


Assets 
12/31/94 


$1,011,187 

376,959 

60,865 

68,286 

21,162 

154,464 


12/31/93 


$1,114,766 
427,567 
97,036 
108,403 
293,199 
113,683 


12/31/92 


$1,053,292 

69,068 

108,132 

176,348 

275,997 

32,276 


Assets 
12/31/91 


$992,549 

145,332 

50.470 

141.097 

11319 

25318 


Assets 
12/31/90 


$437,830 
34,025 
13,598 
13,361 
10,003 
7,377 


Propoaed  TransactiofiB 

1.  Transactions  to  )mpl«nent  the 
proposed  Substitution  of  shares  of  five 
VIP  Trusts  PortfoUos  for  shares  of  six 
Hudson  Trust  Portfolios  will  take  place 
both  at  the  Separate  Account  level  and 
at  the  imderlying  Fu^d  level. 

a.  Separate  Accouat  Level.  At  the 
Separate  Account  level,  the  Substitution 
will  result  in  a  transfer  of  Contract 
account  values  from  one  Separate 
Account  Division  to  another.  On  the  day 
of  the  Substitution.  SAFECO  wiU 
determine  the  Contract  account  values 
held  in  the  faivestment  Divisions  which 
invest  in  Jhe  Hudsoni  Trust  PortfoUos. 


redeem  those  units  of  interest,  purchase 
units  of  the  Investment  Division  which 
invests  in  the  corresponding  VIP  Trusts 
PortfoUo  and  credit  those  imits  to  the 
Contract.  Contract  accoimt  value  will  be 
identical  immediately  before  and  after 
the  Substitution.  The  number  of  units 
held  in  the  Qmtract.  however,  may  vary 
to  reflect  the  difiierence  in  unit  values  of 
the  various  Investment  Divisions.  All 
luiit  values  wiU  be  valued  at  the  next 
computed  value  in  a  manner  consistent 
with  Rule  22c-l  under  the  1940  Act 

b.  Fund  Level.  On  the  day  of  the 
Substitution.  aU  shares  held  by  the 
Separate  Account  in  the  Hudson  Trust 


will  be  redeemed  and, 
contemporaneously,  an  amount  equal  to 
the  cash  proceeds  of  the  redemption 
will  be  used  to  purchase  shares  of  the 
corresponding  VIP  Trusts  PortfoUos.*^ 
AU  shares  will  be  piux:hased  and 
redeemed  at  prices  based  on  the  current 
net  asset  values  per  share  next 
computed  after  receipt  of  the 
redemption  request  and  in  a  manner 
consistent  with  Rule  22c-l  under  the 
1940  Act 

2.  Applicants  represent  that  Contract 
ownera  invested  in  the  Hudson  Trust 
have  been  sent  a  Supplement  to  the 
Hudson  Trust  Prospectus  which 


'The  income  coraponent  U  6%  of  gross  income 
in  excess  of  9%  yield  and  fan  not  rise  above  a24% 
of  the  average  net  aaaets. 

»  SAFECO,  on  behalf  of  the  Separate  Account, 
will  make  a  request  for  redemption  of  all  Hudson 
Trust  shares.  Due  to  the  tiise  needed  to  process  the 


redemption  request,  a  delay  in  pajmient  of  the  cash 
redemption  proceeds  is  anticipated.  Thus,  SAFECO 
will  advance  an  amount  in  cash  equivalent  to  the 
redemption  proceeds  amount,  which  will  be  used 
to  purchase  VIP  Trusts  Portfolio  shares.  Contract 
account  values  which  were  held  in  Hudson  Trust 


Portfolios  will  remain  fully  vested.  Subsequently, 
the  Hudson  Trust  will  pay  the  cash  redemption 
proceeds  to  SAFECO.  No  cash  will  be  distributed 
to  Contract  owners  unless,  inddently,  a  Contract 
owner  requests  a  surrender. 
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explains  the  proposed  Substitution,  the 
anticipated  change  in  SAFECO's 
administrative  support  system,  and  the 
right  to  elect  to  transfer  Contract 
"^     accoimt  value  to  the  VIP  Trusts. 
Applicants  further  represent  that  a 
notice  has  been  sent  to  Contract  owners 
informing  them  of  the  new 
administrator  and  the  new 
administrative  system.  If  the 
Commission  issues  an  order  regarding 
the  proposed  Substitution,  a  second 
notice,  accompanied  by  a  ciurent 
prospectus  for  the  VIP  Trusts,  will  be 
sent  to  Contract  owners  informing  them 
of  the  Commission's  order  and  the 
proposed  date  of  the  Substitution.  A 
thiitl  notice  will  be  mailed  to  each 
affected  Contract  owner  within  five  days 
after  the  Substitution  has  been  effected 
confirming  that  the  Substitution  has 
been  completed  and  reflecting  the 
transfer  of  Contract  account  values  from 
the  Hudson  Trust  Investment  Divisions 
to  the  VIP  Trusts  Investment  Divisions. 
Affected  Contract  owners  will  have  a 
period  of  30-days  after  the  date  of  the 
mailing  of  the  third  notice  and 
conhrmation  of  Substitution  to  exercise 
the  right  to  make  a  one-time  transfer  of 
Contract  account  values  to  any  other 
Division,  including  the  Guaranteed 
interest  Division,  without  charge  and 
without  the  transfer  counting  as  one  of 
the  free  transfers  permitted  in  a  Contract 
year. 

3.  All  administrative  or  other 
transaction  costs,  except  brokerage 
costs,  will  be  borne  by  SAFECO.  The 
proposed  Substitution  will  not  result  in 
adverse  tax  consequences  to  Contract 
owners,  the  Separate  Accoimt  or 
SAFECO.  The  Substitution  will  not 
result  in  a  change  in  Contract  provisions 
or  alter  SAFECO's  contractual 
obligations  under  the  Contracts. 

Applicants'  Legal  Analysis 

1.  The  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  26(b]  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
substitution  of  shares  of  the  VIP  Trusts 
Portfolios  for  the  shares  of  the  Hudson 
Trust  PortfoUos  currently  held  by  the 
Separate  Account. »'  Thereafter,  the  VIP 
Trusts  Portfolios  will  be  eligible  funding 
vehicles  for  the  Contracts,  including  the 
Pre-September  30  Contracts. 

2.  Section  26(b)  of  the  1940  Act 
prohibits  a  depositor  or  trustee  of  a 
registered  unit  investment  trust  holding 
the  securities  of  a  single  issuer  from 
substituting  another  security  for  such 


security  unless  the  Commission 
approves  the  substitution,  finding  that  it 
is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

3.  SAFECO  represents  that  the 
Substitution  is  in  the  best  interests  of 
Contract  owners.  The  Hudson  Trust  is 
the  only  permitted  investment  option 
for  SAFECO's  approximately  308  Pre- 
September  30  Contracts,  which  are 
expected  to  decrease  in  the  ordinary 
course  of  events  and,  therefore,  become 
more  costly  and  less  efficient  to 
administer.^'* 

4.  Applicants  represent  that  the 
Contract  provides  for  both  guaranteed 
rates  of  insurance  and  current  rates  of 
insurance.  Under  the  Contract,  the 
current  rates  of  insurance  cannot  exceed 
the  guaranteed  rate  and  usually  is  less. 
Applicants  represent  that  state 
insurance  laws  require  SAFECO  to 
establish  current  rates  of  insurance  that 
reasonably  anticipate  future  expenses. 
Accordingly,  SAFECO  periodically 
restates  its  rates  of  insurance  to  take  into 
account  all  expenses  incurred  in  its 
insurance  business.  To  the  extent  that 
expenses  reasonable  can  be  reduced,  aU 
Contract  owners  will  benefit  to  the 
extent  to  improve  current  insurance 
rates.  Conversely,  insurance  rates  may 
increase  if  expenses  increase. 

5.  Applicants  further  represent  that 
the  additional  support  provided  by  the 
Manager  of  the  VIP  Trusts  of  life 
insurance  companies  and  their  separate 
accounts  ("Participating  Companies") 
by  way  of  fimd  information  is  helpful  in 
the  sales  process  and  to  existing 
Contract  owners  as  they  periodically 
review  their  investment  decisions. 
AppUcants  submit  that  this  support  will 
benefit  Contract  owners  by  helping 
SAFECO  enhance  Contract  size  in  this 
product  line  and  keep  costs  down. 

6.  Applicants  represent  that  the 
Hudson  Trust  no  longer  is  available  to 
new  Participating  Companies  and  to 
new  Contract  owners  of  existing 
Participating  Companies,  including 
SAFECO.  As  a  resuU,  the  Hudson  Trust 
is  not  an  investment  alternative  for 
SAFECO's  ConU-act  owners.  SAFECO 
submits  that  a  substitution  of  the  VIP 
Trust  Portfolios  for  the  corresponding 
Hudson  Trust  PortfoUos  would  provide 
more  investment  opportunities  for  its 


>3  Applicants  state  that  to  the  extent  that  any 
aspect  of  the  Substitution  may  be  deemed  to  require 
approval  under  Section  1 1  of  the  1940  Act,  they 
intend  to  rely  on  the  exemptive  provisions  of  Rule 
lla-2  under  the  1940  Act. 


'^Overhead  expenses  associated  with 
maintaining  investments  in  the  Hudson  Trust 
include  costs  for  determining  and  maintaining  the 
daily  unit  values,  preparation  and  mailing  to 
Contract  owners  of  annual  and  semi-annual  reports, 
proxy  statements  and  other  mailings,  preparation  of 
performance  information,  maintenance  of  bank 
accounts,  reconciliations  and  other  accounting  and 
banking  costs  associated  with  the  underlying  fund. 


Contract  owners  because  the  VIP  Trusts 
continuously  offer  their  shares  to 
Participating  Companies  with  an 
expanding  asset  base  and  distribution 
outlets. 

7.  Applicants  represent  that  currently, 
six  Hudson  Trust  Portfolios  are 
available  under  the  Contracts. 
Applicants  further  represent  that  ten 
VIP  Trusts  Portfolios  are  available  under 
the  non-Hudson  Trust  Contracts.  The 
VIP  Trusts  are  intended  to  fund  variable 
life  insurance  and  variable  armuity 
contracts  offered  by  Participating 
Companies.  Currently,  there  are  in 
excess  of  40  Participating  Companies 
that  have  elected  to  use  the  VIP  Trusts 
as  funding  vehicles  for  their  variable 
contracts.  AppUcants  submit  that  this  is 
a  significant  distribution  outlet  for  VIP 
Trusts  shares  which  will  result  in  an 
expanding  asset  base  for  the  VIP  Trusts 
and  a  concomitant  reduction  in  the  per 
share  management  fees  and  other 
expenses  and,  thus,  greater  economies 
of  scale. 

8.  AppUcants  represent  that  a 
comparison  of  the  relative  asset  sizes  of 
the  Hudson  Trust  and  the  comparable 
VIP  Trusts  Portfolios  for  the  year  ended 
December  31, 1994,  indicates  that  in  all 
cases,  except  for  the  Hudson  Trust 
Common  Stock  PortfoUo  (which 
commenced  operations  on  June  16, 
1975)  compared  with  the  VIP  Trusts 
Growth  Portfolio  (which  commenced 
operations  on  October  9,  1986),  the 
corresponding  VIP  Trusts  PortfoUo  has 
a  larger  asset  base. 

9.  AppUcants  further  represent  that  a 
comparison  of  expense  ratios  for  the 
period  ended  December  31, 1994,  shows 
that  there  has  been  a  steady  decline  in 
expense  ratios  of  all  PortfoUos.  The  VIP 
Trusts  Portfolios  have  shown  a  greater 
decrease;  however,  on  average,  the 
Hudson  Trust  PortfoUos  have  lower 
expense  ratios. 

10.  Applicants  assert  that  the 
performance  of  the  VIP  Trusts  Portfolios 
is  comparable  to  or  better  than  the 
comparable  Hudson  Trust  Portfolios. 
For  example,  a  comparison  of  the  five 
year  average  total  return  shows  that  the 
VIP  Trusts  Portfolios  exceed  the  total 
return  for  the  corresponding  Hudson 
Trust  Portfolios  in  four  of  the  six 
PortfoUos:  (a)  VIP  Trusts  Money  Market 
Portfolio  (5.09%)  compared  to  Hudson 
Trust  Money  Market  Portfolio  (4.98%); 
(b)  VIP  Trusts  Asset  Manager  Portfolio 
(10.71%)  compared  to  Hudson  Trust 
Balanced  PortfoUo  (7.29%);  (c)  VIP 
Trusts  Growth  Portfolio  (10.88%) 
compared  to  Hudson  Trust  Common 
Stock  Portfolio  (9.82%);  and  (d)  VIP 
Trusts  High  Income  PortfoUo  (14.01%) 
compared  to  Hudson  Trust  High  Yield 
PortfoUo  (10.60%).  With  respect  to  the 
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other  two  Portfolios,  the  Hudson  Trust 
Aggressive  Stock  Portfolio  had  an 
exceptional  retxim  of  86.87%  in  1991, 
and  in  the  other  case  the  VIP  Trusts 
Overseas  Portfolio  e)cperienced  a 
significant  loss  in  1992  (10.72%)  when 
compared  to  the  Hudson  Trust  Global 
Portfolio's  return  (0.50%).  Applicants 
note  forther  that,  as  of  December  31, 
1994,  the  Hudson  T^t  Contract  owners 
only  had  $68,285  in  Ithe  Hudson  Trust 
Aggressive  Stock  Portfolio  and  $154,454 
in  the  Hudson  Trusti  Overseas  Portfolio. 
Applicants  submit  tkat  this 
demonstrates  that  performance  is 
comparable  or  better  in  the  VIP  Trusts 
Portfolios  as  compared  to  the  Hudson 
Trust. 

11.  Applicants  state  that  the 
Substitution  would  permit  a  Contract 
owner  to  remain  in  ^le  VIP  Trusts 
Portfolios  or  transfer)  Contract  account 
values  to  any  other  available  Investment 
Division  or  to  the  Gifaranteed  Interest 
Division  without  cost  and  without  such 
transfier  counting  as  a  transfer  for 
purposes  of  assessing  a  transfer  fee. 
Applicants  represent  that  the  notice  of 
Substitution  provided  to  Contract 
owners  will  inform  l^em  of  their  rights. 
Accordingly,  AppUoants  submit  that  the 
terms  df  the  proposed  Substitution  are 
consistent  with  the  purpose  underljring 
Section  26(b)  of  preventing  investors 
from  being  forced  to;  forfeit  a  sales  load 
already  deducted  or  perhaps  to  incur 
additional  sales  loa(^  upon  redemption 
and  purchase  of  another  investment 
company  seciuity. 

12.  Applicants  represent  that  the 
Substitution  will  noi  alter  or  affect  the 
Contract.  All  the  terms  and  conditions 
of  the  Contract  are  Uie  same  after  the 
Substitution  as  befoae,  including 
siurender  and  transfer  rights. 
Applicants  also  represent  that  after  the 
Substitution,  insurance  benefits  to 
Contract  owners  and  the  contractual 
obligations  of  SAFECO  are  exactly  the 
same  as  before  the  Substitution. 
Contract  owners  wil|  continue  to  look  to 
SAFEC  with  r^ard  1p  their  rights  under 
the  Contracts.  AppUCants  further 
represent  that  no  surrender,  transfer  or 
other  charge  will  be  imposed  at  the  time 
of  the  Sutwtitution  or  for  the  first 
transfer  made  during  the  30  day  period 
following  mailing  of  the  confirmation 
and  notice. 

13.  Applicants  note  that  the 
Commission  has  approved  a  munber  of 
substitutions  where  contract  owners 
assets  were  reinvested  in  large  funds  or 
investment  portfolios  in  order  to 
mitigate  the  adverse!  impact  of  operating 
expenses  on  very  sn)all  asset  bases. 
Such  substitutions  have  been  permitted 
even  where  the  investment  objectives, 
policies  and  restrictions  of  the  two 


portfolios  involved  were  not  nearly  as 
similar  as  in  this  application,  including 
permitting  the  substitution  of  money 
market  portfolio  shares  for  the  shares  of 
zero  coupon  bond,  real  estate  securities 
and  bond  portfolios.  Fmthw,  the 
Commission  also  has  permitted  a 
substitution  which  represented  a 
negotiated  settlement  of  a  dispute 
between  the  parties. 

14.  Applicants  submit  that  Section 
26(b)  was  designed  to  forestall  the 
abiUty  of  a  depositor  to  present  holders 
of  interests  in  a  unit  investment  trust 
with  situations  in  which  a  holder's  only 
choice  would  be  to  continue  an 
investment  in  an  unsuitable, 
unbargained  for  underlyi^  security,  or 
to  elect  a  costly,  and,  in  enect,  forced 
redemption.  Applicants  submit  that  the 
proposed  Substitution  does  not  present 
this  type  of  situation.  Moreover,  under 
the  Contracts,  each  Contract  owner  now 
has  the  ability  to  make  transfers  among 
a  range  of  underlying  investments,  and 
Contract  ownere  will  have  an  ever 
greater  choice  of  investment  options 
after  the  Substitution.  Further,  each 
Contract  owner  can  make  the  pn^rased 
Substitution  temporary,  without  coet  or 
adverse  tax  consequences,  by 
transferring  the  Contract  accoimt  value 
to  any  other  Investment  Division. 

Conditions 

Applicants  consent  to  the  following 
terms  of  and  conditions  to  the  issuance 
of  an  order  granting  the  requested 
exemptions: 

1.  All  administrative  or  other  costs  of 
the  transactions,  except  brokerage  fees, 
relating  to  the  Substitution  will  be  borne 
by  SAFECO.  SAFECO  will  assume  all 
expenses  and  transaction  costs 
(including,  among  others,  legal  and 
accounting  fees)  relating  to  the 
Substitution  in  a  manner  that  attributes 
all  transaction  costs  to  SAFECO. 

2.  SAFECO  will  mail  a  notice  to  the 
affected  Contract  ownere  which  will 
include  a  supplement  to  the  Contract 
prospectus  and  a  prospectus  for  the  VIP 
Trusts.  The  notice  and  the  supplement 
will  describe  the  proposed  Substitution. 

3.  Upon  effecting  the  Substitution, 
SAFECO  will  mail  a  notice  and 
confirmation  to  each  affected  Contract 
owner  informing  the  Contract  owner 
that  the  Substitution  has  been 
completed  and  the  Contract  account 
value  involved.  Such  confirmation  and 
notice  will  be  mailed  to  Contract  owners 
within  five  (5)  days  after  the 
Substitution. 

4.  SAFECO  will  provide  that,  during 
a  period  of  30  days  after  the  date  of  the 
mailing  of  the  notice  and  confirmation 
of  Substitution  to  affected  Contract 
owners  (the  Free  Transfer  Period),  the 


affected  Contract  owners  will  have  the 
right  to  make  a  one-time  transfer  of 
Contract  account  values  (at  the  value 
next  computed  after  SAFECO  receives 
the  request  for  transfer)  to  any  other 
Investment  Division  and  to  the 
Guaranteed  Interest  Division  without 
charge  and  without  the  transfer 
counting  as  one  of  the  free  transfera 
permitted  in  a  Contract  year.  Applicants 
represent  that  this  30-day  period  is 
sufficient  time  for  Contract  ownere  to 
determine  if  they  wish  to  be  invested  in 
another  Investment  Division  or  the 
Guaranteed  Interest  Division. 

5.  The  Substitution  will,  in  all  cases, 
be  at  net  asset  value  of  the  respective 
shares  of  the  affected  Portfolios.  All 
transfera  of  Contract  account  values  will 
be  affiacted  without  the  imposition  of 
any  transfer  or  other  charge. 

6.  The  Substitution  in  no  way  will 
alter  the  insurance  benefits  to  the 
Contract  ownera  or  the  contractual 
obligations  of  SAFECO. 

7.  The  Substitution  in  no  way  will 
alter  the  tax  benefits  to  Contract  ownera. 

8.  Contract  ownera  may  choose  to 
withdraw  amounts  credited  to  them 
following  the  Substitution  under 
conditions  that  ciurently  exist  under  the 
Contracts,  subject  to  any  applicable 
deferred  sales  charge. 

9.  The  Substitution  is  expected  to 
confer  certain  economic  benefits  on 
Contract  owners  by  virtue  of  the 
increase  in  investment  options,  a 
reduction  in  overall  administrative  costs 
thus  helping  to  keep  ciurent  cost  of 
insurance  rates  from  increasing,  and 
because  of  increased  support  from  the 
Manager  of  the  VIP  Trusts  by  way  of 
consiuner  information. 

Conclusion 

Applicants  submit  that,  for  the 
reasons  and  upon  the  facts  set  forth 
above,  the  exemptive  reUef  requested 
under  Section  26(b)  of  the  1940  Act  is 
consistent  with  the  protection  of 
investora  and  the  purposes  feirly 
intended  by  the  policy  and  provisions  of 
the  1940  Act,  and  satisfies  the  piuposes 
underlying  Section  26(b)  of  the  1940 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  95-30493  Filed  12-13-95;  8:45  ainl 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  inc., 
Relating  to4he  Exchange's  Art)itration 
Rules 

December  8, 1995. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  28, 1995,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  frtim  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Amex  Rules  600  (Arbitration).  606 
(Initiation  of  Proceedings).  607  (General 
Provision  Governing  Prehearing 
Proceeding),  620  (Schedule  of  Fees),  and 
.  add  a  new  rule,  624  (Failure  to  Honor 
Award).  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries.  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose 

The  Exchange  is  proposing  to  amend 
its  rules  and  procediues  governing  the 
administration  of  arbitration.  These 
amendments  codify  modifications  to  the 
Uniform  Code  of  Arbitration  already 
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approved  by  the  Securities  Industry 
Conference  on  Arbitration. 

The  Exchange  is  proposing  to  amend 
Amex  Rule  600  to  clarify  that  all  class 
action  claims,  including  claims 
involving  members,  allied  members, 
member  organizations,  and  associated 
peraons,  are  ineligible  for  submission  to 
the  Exchange's  arbitration  facility. 

Curremly,  Amex  Rule  606(c)(6j 
provides  that  decisions  concerning  the 
right  to  arbitrate  are  made  by  the 
Director  of  Hearings,  subject  to  appeal  to 
the  Exchange's  Board  of  Governors.  In 
order  to  conform  the  Exchange's  rules 
with  the  Uniform  Code  of  Arbitration, 
adopted  by  the  Amex  in  1980.  the 
Exchange  proposes  to  delete  Amex  Rule 
606(c)(6).  The  Exchange  believes 
decisions  concerning  the  right  to 
arbitrate  a  claim  should  be  made  by  the 
panel  of  arbitratore  selected  to  hear  the 
matter. 

The  Exchange's  proposed  amendment 
to  Amex  Rule  607(c)  would  allow 
parties  to  provide  a  list  of  documents 
they  intend  to  present  at  the  hearing 
instead  of  exchanging  copies  of 
documents  that  have  previously  been 
produced  to  the  other  side.  This  would 
provide  for  more  efficient  prehearing 
exchanges  by  not  requiring  the  parties  to 
again  exchange  those  documents  that 
have  previously  been  produced. 
Another  aspect  of  this  amendment 
would  require  the  list  identifying 
witnesses  include  the  address  and 
business  affiliation  of  the  witnesses 
Usted.  This  would  allow  the  parties  to 
receive  advance  notice  as  to  the 
background  of  witnesses  and  the 
location  of  nonparty  witnesses.  The 
final  aspect  of  the  proposed  amendment 
to  Amex  Rule  607(c)  would  require 
prehearing  exchanges  to  occur  twenty 
calendar  days  in  advance  of  the  hearing, 
instead  of  ten  days  in  advance  as  is 
presently  required.  This  would  serve  to 
avoid  surprise  and  provide  the  parties 
with  time  to  organize  and  present  their 
cases  in  an  efficient  maimer. 

Tlie  Exchange  is  proposing  to  amend 
Amex  Rule  620  to  provide  that  the  filing 
fee  for  an  industry  party  shall  be  $500 
when  the  dispute  does  not  specify  a 
money  claim.  This  would  imify  the 
filing  fee  for  all  industry  claims  at  $500. 

The  Exchange  is  proposing  to  add  a 
new  rule,  Amex  Rule  624.  This  new  rule 
would  provide  that  the  failure  of  a 
member  firm  or  registered 
representative  to  honor  an  arbitration 
award,  including  those  issued  at  another 
self-regulatory  organization  or  by  the 
American  Arbitration  Association, 
would  subject  the  firm  or  registered 
representative  to  disciplinary 
proceedings  at  the  Exchange.  This 
would  recognize  the  enforceabiUty  of 


arbitration  awards  issued  by  other  self- 
regulatory  organizations  and  by  the 
American  Arbitration  Association. 

2.  Statutory  Basis 

The  proposed  rule  changes  are 
consistent  with  Section  6(5)^  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)'  in  particular  in  that  they 
are  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest 
by  improving  the  administration  of  an 
impartial  forum  for  the  resolution  of 
disputes  relating  to  the  securities 
industry. 

B.  Self-Regulatory  Organization 's 
Statenfent  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self -Regulatory  Organization 's 
Statement  on  comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  seif-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Seciuities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  $  552,  Mdll  be 
available  foft  inspection  and  copying  at 
the  Ckmunissian's  Ptiblic  Reference 
Section,  450  Fifth  Stteet  NW.. 
Washington,  D.C.  20649.  Cc^ies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  American  Stodc  Exchange. 
All  submissions  shoiild  reiiar  to  Ftie  No. 
SR-Amex-95-46  andishould  be 
submitted  by  January  4, 1996. 

Poc  th*  Comminion.  by  the  Division  of 
Mariwt  Ragulatioa.  puKuant  to  delegated 
authority.* 

(FR  Doc  95-30492  FUid  12-13-95: 8:45  am] 
WM-at-M 


(Fie  No.  800-1] 

In  llw  Mollw  of  EnvfroniMfiM 
ChmntetU  Qroup,  Nw.;  Order 


TrodbM 

1995.      I 


Dwnmihr  12, 

It  appears  to  the  Securities  and 
Exchange  Commission  that  questions 
have  been  raised  about  the  adequacy 
and  accuracy  of  publicly-disseminated 
information  about  Ehviraunental 
Chemicals  Group,  hie  concerning, 
among  other  things,  iits  product  lines, 
business  prospects  and  relationships, 
and  the  assets  recorded  on  its  financial 
statements. 

The  Commission  is  of  the  opinion  that 
the  public  interest  a&d  the  protection  of 
investors  require  a  auspoision  of  trading 
in  the  securities  of  Environmental 
Chemicals  Ooup,  Inc. 

Therefore,  it  is  ordered,  pursuant  to 
Secticm  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the 
securities  of  Environmental  Chemicals 
Ckoup,  Inc.  is  sxispended  for  the  period 
commencing  9:00  ajn.  (EST)  on 
December  12, 1995  |nd  terminating  on 
11:59  p.m.  (EiST)  on  December  26. 1995. 

By  tlie  Cnrnmiiwioa. 
lonailian  G.  Kais, 
Secretoiy. 

(FR  Doc  95-30563  Filbd  12-12-95: 8:45  am] 
oooawta-«Mi 


SMALL  BUSINESS  ADMINISTRATION 

[Deciaiadon  of  Dlaeatar  Loan  Area  «2S11; 
]i2J  i 


U.S.  Twrflory  of  th«  Virgin  Mands; 
Declaration  of  Dlsaatar  Loan  Area 

The  above  numbered  Declaration  is 
hereby  amended,  e$Bctive  November 
14, 1995  to  extend  tie  termination  date 
for  filing  applicatiotis  for  physical 


damage  until  December  15, 1995.  The 
twmination  date  for  economic  injury 
remains  the  same.  June  17, 1995.  at  the 
previously  designated  location. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nob.  59002  and  59008) 

Dated:  December  7, 1995. 
BafBardKulik. 

Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc  95-30448  Filed  12-13-95;  8:45  am] 


PedaieUon  of  Dleaatar 


Florida;  Dadaratton  of 
Area 


#2813; 


The  above  numbered  Declaration  is 
hereby  amended  on  November  14  end 
November  28. 1995,  respectively,  to 
close  the  incident  period  for  Lee  and 
CoUier  Counties  eCEiactive  October  31, 
1995;  and  to  extend  the  deadline  for 
filing  applicaticxis  for  physical  damage 
until  December  26, 1995.  All  other 
inftvmation  remains  the  same;  i.e..  the 
termination  date  for  filing  applications 
for  economic  injury,  the  deedline  is  July 
5,1996. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  7, 1995. 
Barnard  KnUk. 

Associate  Administrate  for  Disaster 
Assistance. 

[FR  Doc  95-30447  Filed  12-13-95;  8:45  am) 
aajjNQ  oooc  i 


19, 1996,  at  the  IMO  heedquarters  in 
London,  England. 

Among  other  things,  the  items  of 
particular  interest  are: 
—The  implementation  of  the  Global 

Maritime  Distress  and  Safety  Systems 

(GMDSS).' 
—Maritime  Search  aiid  Rescue  matters. 

Further  information,  including 
meeting  agendas,  minutes,  and  input 
papers,  can  be  obtained  firom  the  Coast 
Gt^tl  Navigation  Infoimaticm  Center 
conq)uter  bulletin  board,  accessible  by 
modem  by  dialing:  (703)  313-5910.  llie 
computer  is  also  accessible  through 
Internet  by  entering:  "http:// 
www.navcen.uscg.miL" 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  rooms,  bterested 
persons  may  seekinforroation. 
including  meeting  room  numbent.  by 
writing:  Mr.  Ronald  J.  (kandmaison, 
U.S.  CoBst  Guard  Headquarters, 
Commandant  (G-TTM),  Room  6306. 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001,  by  calling:  (202)  267- 
1389,  or  by  sending  Internet  electronic 
mail  to: 
cgcomms/g-tOcgsmtp.canadtus(^.mil. 

Dated:  Decembers,  1995. 
aiail«A.Maat, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc  95-30473  Filed  12-13-95;  8:45  am] 
coea  «ns-sr-«i 
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DEPAinMENT  OF  STATE 
[Public  NoOoe  No.  23031 

Shipping  Coordinating  Committae, 
Suboommitlaa  on  SafMy  of  Life  at  Saa, 
Working  Oroup  on 

Radiocommunlcationa  and  Saarch  and 
Raacua;  NoUca  of  Moalinga 

The  Working  (koup  on 
Radiocommunications  and  Search  and 
Rescue  of  the  Subcommittee  on  Safety 
of  Life  at  Sea  will  conduct  open 
meetings  at  9:30  am  on  Thursday, 
January  18,  and  Wednesday.  February 
14, 1996.  These  meetings  will  be  held  in 
the  Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street  SW.,  Washington,  DC  20950.  The 
purpose  of  these  meetings  is  to  discuss 
the  papers  received  and  the  draft  U.S. 
positions  in  preparation  for  the  1st 
Session  of  the  Intmnational  Maritime 
Organization  (IMO)  Subcommittee  on 
Radiocommunications  and  Search  and 
Rescue  which  is  scheduled  for  February 


STATE  JUSTICE  INSTITUTE 
QfantQuldallna 

AQENCV:  State  Justice  histitute. 
ACTION:  Final  Grant  GuideUne. 

SUtMARY:  This  Guideline  sets  forth  the 
administrative,  programmatic,  and 
financial  requirements  attendant  to 
Fiscal  Yearl996  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

EFFECTIVE  DATE:  December  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Tevelin,  Executive  Director,  or 
Richard  Van  Duizend,  Deputy  Director. 
State  Justice  Institute,  1650  King  St. 
(Suite  600),  Alexandria,  VA  22314.  (703) 
684-6100. 

8UPPt.EMENTARY  INFORIIATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984. 
42  U.S.C.  10701,  et  seq.,  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  local  courts, 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the 
administration  of  justice  in  the  State 
coiuts  of  the  United  States. 


Changes  in  the  Final  GuideUne 

On  August  29, 1995,  the  Institute 
published  its  proposed  FY  1996  Grant 
Guideline  in  the  Federal  Register  for 
public  comment.  60  FR  44936.  At  the 
time  the  proposed  Guideline  was 
published,  SJI's  FY  1996  appropriation 
was  uncertain;  the  Guideline 
accordingly  cautioned  that  the  proposed 
grant  program  was  contingent  on  the 
availability  of  FY  1996  appropriations  at 
about  the  same  $13.55  million  level  that 
SJI  received  from  Congress  each  year 
fiom  FY  1992  to  1995. 

On  November  29, 1995,  the  House 
and  Senate  conference  committee 
responsible  for  determining  SJI's 
appropriation  set  the  Institute's  FY  1996 
funding  level  at  $5  million.  If  this 
amount  is  approved  by  Congress  and  the 
President,  the  Institute  anticipates  the 
availability  of  $6-9  million  in  grants  in 
FY  1996  (after  adding  grant  funds 
expected  to  be  available  from  prior  years 
and  reserving  funds  for  the 
administration  of  the  program).  This 
Guideline  is  contingent  on  the 
availability  of  $5  million  in  FY  1996 
appropriations. 

As  a  result  of  the  anticipated 
reduction  in  SJI's  appropriation,  the 
Board  of  Directors  has  made  several 
significant  changes  in  the  final  Grant 
Guideline.  They  include: 

Eliminating  the  Concept  Paper 
Requirement.  In  order  to  facilitate  the 
review  and  disposition  of  FY  1996 
funding  requests,  the  Board  has 
eliminated  the  concept  paper 
requirement  for  new  proposals  this 
fiscal  year.  All  applicants  will  be 
required  to  submit  formal  applications 
for  project  grants  no  later  than  February 
14, 1996.  siee  section  VII.  for  application 
requirements. 

Reducing  the  Number  of  Special 
Interest  Categories.  The  number  of 
Special  Interest,  i.e.,  high  priority, 
funding  categories  has  been  reduced 
bom  13  in  the  proposed  Guideline  to  7 
in  the  final  Guideline.  The  seven 
categories  are:  Improving  PubUc 
Confidence  in  the  Courts;  Education  and 
Training  for  Judges  and  Other  Key  Court 
Personnel;  Children  and  Families  in 
Court;  Application  of  Technology; 
Improving  the  Courts'  Response  to 
Gender-Related  Crimes  of  Violence;  the 
Relationship  Between  State  and  Federal 
Courts;  and  Conference  Implementation 
Projects.  See  section  II.B.2. 

Within  the  constraints  of  the  limited 
funding  expected  to  be  available  in  FY 
1996,  the  Board  of  Directors  also 
remains  interested  in  proposals  seeking 
to  implement  projects  under  the  six 
Special  Interest  categories  that  were 
dropped  fiom  last  year's  Guideline: 


Dispute  Resolution  and  the  Courts; 
Planning  and  Managing  the  Future  of 
the  Courts;  Resolution  of  Current 
Evidentiary  Issues;  Substance  Abuse; 
Eliminating  Race  and  Ethnic  Bias  in  the 
Courts;  and  Assessing  the  Impact  of 
Health  Care-Related  Issues  on  the  State 
Courts,  as  well  as  a  new  category 
included  in  the  Proposed  Guideline, 
Proving  the  Security  of  Courthouses, 
Judges,  Jurors,  and  Witnesses. 

Changing  the  Types  and  Amounts  of 
Grants  Available.  The  final  Grant 
Guideline  eliminates  package  grants  and 
reduces  the  amounts  allocated  to  several 
other  grant  programs.  As  discussed 
more  fully  below,  the  amoiut  allocated 
for  Technical  Assistance  grants  has  been 
reduced  fiom  $600,000  in  the  proposed 
Guideline  to  $400,000  in  the  final 
Guideline;  the  amount  allocated  for 
Curriculum  Adaptation  grants  has  been 
reduced  fiom  $350,000  to  $175,000;  and 
the  amount  allocated  for  the 
Scholarship  Program  has  been  reduced 
from  $250,000  to  $175,000.  In  addition, 
the  maximum  amount  contemplated  for 
any  single  project  grant  has  been 
reduced  from  $300,000  to  $200,000,  and 
the  maximum  duration  of  a  project  grant 
has  been  reduced  fiom  24  months  to  15 
months. 

The  types  of  grants  available  in  FY 
1996  and  the  funding  cycles  for  each 
program  are  discuss^  more  fully  below: 

Project  Grants.  These  grants  are 
awarded  to  support  education,  research, 
evaluation,  demonstration,  and 
technical  assistance  projects  to  improve 
the  administration  of  justice  in  the  State 
courts.  With  limited  exceptions  (see 
sections  II.B.2.b.ii.  and  n.C.),  project 
grants  are  intended  to  support 
innovative  projects  of  lasting  national 
significance.  As  noted  above,  FY  1996 
project  grants  may  be  made  in  amounts 
up  to  $200,000.  but  grants  in  excess  of 
$150,000  will  be  awarded  only  to 
support  projects  Ukely  to  have  a 
significant  national  impact. 

The  FY  1996  mailing  deadline  for 
project  grant  applications  is  February 
14, 1996.  Papers  must  be  postmarked  or 
bear  other  evidence  of  submission  by 
that  date.  All  applications  will  be 
considered  at  the  Board's  June  1996 
meeting. 

Technical  Assistance  Grants.  Under 
this  program,  a  State  or  local  court  may 
receive  a  grant  of  up  to  $30,000  to 
engage  outside  experts  to  provide 
technical  assistance  to  diagnose, 
develop,  and  implement  a  response  to  a 
jurisdiction's  problems.  The  Guideline 
allocates  up  to  $400,000  in  FY  1996 
funds  to  support  technical  assistance 
grants.  See  section  n.C.  The  deadlines 
for  submitting  letters  of  application  for 
Technical  Assistance  grants  are 


December  22, 1995;  March  29, 1996; 
June  17,  1996;  and,  subject  to  the 
availability  of  sufficient  appropriations 
in  FY  1997,  September  30, 1996. 

Curriculum  Adaptation  Grants.  A 
grant  of  up  to  $20,000  may  be  awarded 
to  a  State  or  local  court  to  replicate  or 
modify  a  model  training  program 
developed  with  SJI  funds.  The 
Guideline  allocates  up  to  $175,000  for 
these  grants  in  FY  1996.  See  section 
n.B.2.b.ii. 

Letters  requesting  Curriculum 
Adaptation  grants  may  be  submitted  at 
any  time  during  the  fiscal  year. 
However,  in  order  to  permit  the  Institute 
sufficient  time  to  evaluate  these 
proposals,  letters  must  be  submitted  no 
later  than  90  days  before  the  projected 
date  of  the  training  program.  See  section 
n.B.2.b.ii.(c). 

Scholarships.  The  Guideline  allocates 
up  to  $175,000  of  FY  1996  funds  for 
scholarships  to  enable  judges  and  court 
managers  to  attend  out-of-State 
education  and  training  programs.  See 
section  n.B.Z.b.iii. 

The  Guideline  establishes  three 
deadlines  for  scholarship  requests: 
February  1,  1996  for  programs  beginning 
between  April  13  and  July  12.  1996; 
April  15, 1996  for  programs  beginning 
between  July  13  and  September  30, 
1996;  and,  subject  to  the  availability  of 
FY  1997  appropriations,  July  15,  1996 
for  programs  beginning  between  October 
1  and  December  31,  1996. 

Renewal  Grants.  There  are  two  types 
of  renewal  grants  available  fiom  SJI: 
Continuation  grants  (see  section  IX.A.) 
and  On-going  support  grants  (see 
section  IX.B.).  Continuation  grants  are 
intended  to  support  limited  duration 
projects  that  involve  the  same  type  of 
activities  as  the  original  project.  On- 
going support  grants  may  be  awarded 
for  up  to  a  three-year  period  to  support 
national-scope  projects  that  provide  the 
State  courts  with  critically  needed 
services,  programs,  or  products. 

The  Guideline  establishes  a  target  for 
renewal  grants  of  no  more  than  $2 
million  in  FY  1996.  Grantees  should 
accordingly  be  aware  that  the  award  of 
a  grant  to  support  a  project  does  not 
constitute  a  commitment  to  provide 
either  continuation  funding  or  on-going 
support. 

An  appUcant  for  a  continuation  or  on- 
going support  grant  must  submit  a  letter 
notifying  the  Institute  of  its  intent  to 
seek  such  funding,  no  later  than  120 
days  before  the  end  of  the  current  grant 
period.  The  Institute  will  then  notify  the 
applicant  of  the  deadline  for  its  renewal 
grant  appUcaUon.  See  section  IX. 
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Reconmimdatioiifl  to  Grant  Writen 

Over  the  past  9  Jean,  bistitate  staff 
have  reviewed  apptoxiniately  3.000 
concept  papers  anf  1,400  applications. 
On  the  basis  of  thoee  reviews,  inquiries 
firom  applicants,  aad  the  views  of  the 
Board,  tne  Institute  ofEsrs  the  following 
recommendations  to  help  potential 
applicants  present  woricable, 
understandable  proposals  that  can  meet 
the  funding  criterit  set  forth  in  this 
Guideline. 

The  Institute  suggests  that  appUcants 
make  certain  that  misy  address  die 
questions  and  issues  set  forth  below 
when  preparing  an  appUcation. 

Applications  sheula.  however,  be 
presented  in  the  fiormats  specified  in 
section  VIL  of  the  guideline. 

1.  What  is  the  sUt>iect  or  problem  you 
wish  to  oddreast  Describe  the  subiect  or 
problem  and  how  It  affects  the  courts 
and  the  public.  Discuss  how  your 
approach  will  imptove  the  situation  or 
advance  the  state  of  the  art  or 
knowledge,  and  e}f)lain  why  it  is  the 
most  appropriate  to  take.  When 
statistics  or  research  findings  are  dted 
to  support  a  statement  or  position,  the 
source  of  the  dtatilm  should  be 
refsrenced  in  a  footnote  or  a  reference 
Ust. 

2.  What  do  you  want  to  do?  Explain 
the  goal(8)  of  die  ph)iect  in  simple, 
stra^tfoiward  tmns.  The  goels  should 
describe  the  intended  consequences  or 
expected  overall  elfoct  of  the  proposed 
project  (e.g..  to  emide  judges  to 
sentence  drug-abusing  o^oders  more 
effectively,  or  to  dispose  of  dvil  cases 
within  24  monthsX  rathw  than  the  tasks 
or  activities  to  be  conducted  (e.g.,  hold 
3  training  sessions^  at  install  a  new 
computer  system). 

To  the  greatest  etctent  possibfe,  an 
appUcant  should  aivoid  a  specialized 
vocabulary  that  is  |iot  readily 
imderstood  by  the  general  public. 
Technical  jargon  djoes  not  enhance  a 
paper. 

3.  How  will  you  do  iff  Describe  the 
methodolo^  careiilly  so  that  what  you 
propose  to  do  and  how  you  would  do 
it  are  dear.  All  proposed  tasks  should 
be  set  forth  so  thata  reviewer  can  see 

a  logical  progressien  of  tasks  and  relate 
those  tasks  directiy  to  the 
accomplishment  of  the  project's  goal(s). 
Whm  in  doubt  abeut  whether  to 
provide  a  more  derailed  explanation  or 
to  assume  a  partictdar  level  of 
knowledge  or  expertise  on  the  part  of 
the  reviewers,  provide  the  additional 
information.  A  description  of  project 
tasks  also  will  hel)>  identify  necessary 
budget  items.  All  |taff  podtions  and 
project  costs  should  relate  directiy  to 
the  tasks  described-  The  Institute 


encourages  applicants  to  attadi  letters  of 
cooperation  and  suj^rt  firom  the  courts 
and  related  agendes  that  will  be 
involved  in  or  directiy  affected  by  the 
proposed  project. 

4.  How  wUlyou  know  it  worksl 
Indude  an  evaluation  component  that 
will  determine  whether  the  proposed 
training,  procedure,  service,  or 
technology  accomplished  the  objectives 
it  was  designed  to  meet.  AppUcations 
^ould  present  the  criteria  uiat  will  be 
used  to  evaluate  the  project's 
effactiveness.  identify  program  el«nents 
which  will  require  fiulner  modification 
and  describe  how  the  evaluation  will  be 
conducted,  when  it  will  occur  during 
the  project  period,  who  will  conduct  it, 
and  what  specific  measiues  will  be 
used.  In  most  instances,  the  evaluation 
should  be  conducted  by  perstms  not 
connected  %vith  the  implementation  of 
the  procedure,  training,  smvioe,  or 
teclmique,  or  the  administration  of  the 
proied. 

liie  fautitute  has  also  prepared  a  more 
thorough  list  of  recommendations  to 
grant  writerrregarding  the  development 
of  projed  evaluation  plans.  Those 
reoonuneBdations  are  availabfe  from  the 
Institute  upon  request. 

5.  How  will  others  find  out  about  iff 
Indude  a  plan  to  disseminate  the  results 
of  the  training,  research,  or 
demonstration  beyond  the  jurisdictions 
and  individuals  directly  affected  by  the 
project  The  plan  should  identify  the 
specific  methods  which  will  be  used  to 
inform  the  field  about  the  project,  such 
as  the  publication  of  law  review  or 
journal  articles,  or  the  distribution  of 
key  materials.  A  statement  that  a  report 
or  research  findings  "will  be  made 
available  to"  the  field  is  not  suffident. 
The  specific  means  of  distribution  or 
dissemination  as  well  as  the  types  of 
redpients  should  be  identified. 
Reproduction  and  dissemination  costs 
are  allowabfe  budget  items. 

6.  What  are  the  specific  costs 
involvedf  The  budget  should  be 
presented  clearly.  Major  budget 
categories  such  as  personnel,  benefits, 
travel,  supplies,  equipment,  and 
indirect  costs  should  be  identified 
separately.  The  components  of  "Other" 
or  "Miscellaneous!'  items  should  be 
spedfied  in  the  application  budget 
narrative,  and  should  not  include  set- 
asides  for  imdefined  contingendes. 

7.  What,  if  any.  match  is  being 
offered!  Courts  and  other  units  of  State 
and  local  government  (not  induding 
publidy-supported  institutions  of 
higher  education)  are  required  by  the 
State  Justice  Institute  Act  to  contribute 
a  match  (cash,  non-cash,  or  both)  of  not 
less  than  50  percent  of  the  grants  funds 
requested  bam  the  Institute.  All  other 


appUcants  also  are  encouraged  to 
provide  a  matching  contribution  to 
assist  in  meeting  the  costs  of  a  project 

The  match  reqiiirement  works  as 
follows:  If,  for  example,  the  total  cost  of 
a  project  is  antidpated  to  be  $150,000, 
a  State  or  local  court  or  executive 
branch  agency  may  request  up  to 
$100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  die  $100,000  requested 
fircMn  S)I)  must  be  provided  as  match. 

Cash  match  includes  funds  directfy 
contributed  to  the  project  by  the 
applicant,  or  by  other  public  or  private 
sources.  It  does  not  include  income 
generated  from  tuition  fees  or  the  sale  of 
project  products.  Non-cash  match  refen 
to  in-kind  contributions  by  the 
applicant,  or  other  public  or  private 
soiuces.  This  includes,  for  example,  the 
monetary  value  of  time  contributed  by 
existing  personnel  or  membere  of  an 
advisory  committee  (but  not  the  time 
spent  by  partidpants  in  an  educational 
program  attending  program  sessions). 
When  match  is  offered,  the  nature  of  the 
match  (cash  or  in-ldnd)  should  be 
explained  and,  at  the  application  stage, 
the  tasks  and  line  items  for  which  costs 
will  be  covered  wholly  or  in  part  by 
match  should  be  specified. 

8.  Which  of  the  two  budget  forms 
should  be  used?  Section  Vnj\.3.  of  the 
SJl  Grant  Guideline  encourages  use  of 
the  spreadsheet  format  of  Form  Cl  if  the 
funding  request  exceeds  $100,000.  Form 
Cl  also  works  well  for  projects  with 
discrete  tasks,  regardless  of  the  dollar 
value  of  the  project.  Form  C,  the  tabular 
format  is  preferred  for  projects  lacking 
a  nimiber  of  discrete  tadcs,  or  for 
projects  requiring  less  than  $100,000  of 
Institute  funding.  Generally,  use  the 
form  that  best  lends  itself  to 
representing  most  accurately  the  budget 
estimates  for  the  project. 

9.  How  much  detail  should  be 
included  in  the  budget  narrative?  The 
budget  narrative  of  an  application 
should  provide  the  basis  for  computing 
all  project-related  costs,  as  indicated  in 
section  Vn.D.  of  the  SJI  Grant  Guideline. 
To  avoid  common  shortcomings  of 
application  budget  narratives,  include 
the  following  information: 

•  Personnel  estimates  that  accurately 
provide  the  amount  of  time  to  be  spent 
by  personnel  involved  with  the  project 
and  the  total  assodated  costs,  induding 
current  salaries  for  the  designated 
personnel  (e.g..  Project  Director,  50%  for 
one  year,  annual  salary  of 
$50.000=$2S.OOO).  If  salary  costs  are 
computed  using  an  hourly  or  daily  rate, 
tiie  annual  salary  and  number  of  houra 
or  days  in  a  woik-year  should  be  shown. 

•  Estimates  for  supplies  and  expenses 
supported  by  a  complete  description  of 
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the  suppUes  to  be  used,  natiue  and 
extent  of  printing  to  be  done, 
antidpated  telephone  charges,  and  other 
common  expenditures,  with  the  basis 
for  computing  the  estimates  induded 
(e.g.,  100  reports  x  75  pages  each  x  .05/ 
page  =  $375.00).  Supply  and  expense 
estimates  offered  simply  as  "based  on 
enwrience"  are  not  suffident. 

m  order  to  expedite  Institute  review 
of  the  budget,  make  a  final  comparison 
of  the  amounts  listed  in  the  budget 
narrative  with  those  listed  on  the  budget 
form.  In  the  rush  to  complete  all  parts 
'  of  the  application  on  time,  there  may  be 
many  last-minute  changes; 
unfortiuiately,  when  there  are 
discrepandes  between  the  budget 
narrative  and  the  budget  form  or  the 
amount  listed  on  the  application  cover 
sheet,  it  is  not  possible  for  the  Institute 
to  verify  the  amount  of  the  request.  A 
final  check  of  the  niunbers  on  the  form 
against  those  in  the  narrative  will 
preclude  such  confusion.  The  Institute 
will  provide  an  illustrative  budget  and 
budget  form  upon  request. 

10.  What  travel  repilations  apply  to 
the  budget  estimates?  Transportation 
costs  and  per  diem  rates  must  comply 
with  the  poUdes  of  the  applicant 
organization,  and  a  copy  of  the 
applicant's  travel  policy  should  be 
submitted  as  an  appendix  to  the 
application.  If  the  applicant  does  not 
have  a  travel  policy  established  in 
writing,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a 
copy  of  the  Institute's  travel  policy  is 
available  upon  request).  The  budget 
narrative  should  state  which  regulations 
are  in  force  for  the  project  and  should 
include  the  estimated  fare,  the  number 
of  persons  traveling,  the  number  of  trips 
to  be  taken,  and  the  length  of  stay.  The 
estimated  costs  of  travel,  lodging, 
groimd  transportation,  and  other 
subsistence  should  be  Usted  separately. 
When  combined,  the  subtotals  for  these 
categories  should  equal  the  months  after 
the  project  start  date  to  submit  the 
indirect  cost  proposal  to  the  Institute  for 
approval.  An  indirect  cost  rate 
worksheet  on  computer  diskette  is 
available  from  the  Institute  upon 
request. 

11.  May  grant  funds  be  used  to 
purchase  equipment?  Generally,  grant 
funds  may  be  used  to  purchase  only  the 
equipment  that  is  necessary  to 
demonstrate  a  new  technological 
application  in  a  court,  or  that  is 
otherwise  essential  to  accomplishing  the 
objectives  of  the  project.  Equipment 
purchases  to  support  basic  court 
operations  ordinarily  will  not  be 
approved.  The  budget  narrative  must 
list  the  equipment  to  be  purchased  and 


explain  why  the  equipment  is  necessary 
to  the  success  of  the  project.  Writien 
prior  approval  of  the  Institute  is 
required  when  the  amount  of  computer 
hardware  to  be  piuchased  or  leased 
exceeds  $10,000,  or  the  software  to  be 
purchased  exceeds  $3,000. 

12.  To  what  extent  may  indirect  costs 
be  included  in  the  budget  estimates?  It 
is  the  policy  of  the  Institute  that  all 
costs  should  be  budgeted  directiy; 
however,  if  an  applicant  has  an  indirect 
cost  rate  that  has  been  approved  by  a 
Federal  agency  vnthin  the  last  two 
yeara,  an  indirect  cost  recovery  estimate 
may  be  included  in  the  budget.  A  copy 
of  the  approved  rate  agreement  should 
be  submitied  as  an  appendix  to  the 
appUcation. 

Lf  an  appUcant  does  not  have  an 
approved  rate  agreement,  an  indirect 
cost  rate  proposal  should  be  prepared  in 
accordance  with  Section  XI.H.4  of  the 
Grant  Guideline,  based  on  the 
appUcant's  audited  ^finandal  statements 
for  the  prior  fiscal  year.  (AppUcants 
lacking  an  audit  should  budget  all 
project  costs  directiy.)  If  an  indirect  cost 
rate  proposal  is  to  be  submiUed,  the 
budget  should  reflect  estimates  based  on 
that  proposal.  Obviously,  this  requires 
that  the  proposal  be  completed  at  the 
time  of  appUcation  so  that  the 
appropriate  estimates  may  be  induded; 
however,  grantees  have  until  three 
months  after  the  project  start  date  to 
submit  the  indirect  cost  proposal  to  the 
Institute  for  approval.  An  indirect  cost 
rate  worksheet  on  computer  diskette  is 
available  from  the  Institute  upon 
request. 

13.  Does  the  budget  truly  reflect  all 
costs  required  to  complete  the  project? 
After  preparing  the  program  narrative 
portion  of  the  appUcation,  applicants 
may  find  it  helpful  to  Ust  all  the  major 
tasks  or  activities  required  by  the 
proposed  project,  including  the 
preparation  of  products,  and  note  the 
individual  expenses,  including 
personnel  time,  related  to  each.  This 
will  help  to  ensiue  that,  for  aU  tasks 
described  in  the  appUcation  (e.g., 
development  of  a  videotape,  research 
site  visits,  distribution  of  a  final  report),, 
the  related  costs  appear  in  the  budget 
and  are  explained  correctiy  in  the 
budget  narrative. 

Reccmunendations  to  Grantees 

The  Institutes  staff  works  with 
grantees  to  help  assure  the  smooth 
operation  of  the  project  and  compUance 
with  the  SJI  Guidelines.  On  the  basis  of 
monitoring  more  than  1000  grants,  the 
Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting 
the  administrative  and  substantive 
requirements  of  tiieir  grants. 


1.  After  the  pxmt  has  been  awarded, 
when  are  the  first  quarterly  reports  due? 
Quarterly  Progress  Reports  and 
Finandal  Status  Reports  must  be 
submitted  within  30  days  after  the  end 
of  every  calendar  quarter-^i.e.  no  later 
than  January  30,  April  30,  July  30,  and 
October  30 — regardless  of  the  project's 
start  date.  The  reporting  periods  covered 
by  each  quarterly  report  end  30  days 
before  the  respective  deadline  for  the 
report.  When  an  award  period  begins 
December  1,  for  example,  the  first 
Quarterly  Progress  Report  describing 
project  activities  between  December  1 
and  December  31  will  be  due  on  January 
30.  A  Finandal  Status  Report  should  be 
submitted  even  if  funds  have  not  been 
obUgated  or  expended. 

By  documenting  what  has  happened 
over  the  past  three  months.  Quarterly 
Progress  Reports  provide  an  opportimity 
for  project  staff  and  Institute  staff  to 
resolve  any  questions  before  they 
become  problems,  and  make  any 
necessary  changes  in  the  project  time 
schedule,  budget  allocations,  etc.  Thus, 
the  Quarterly  Project  Report  should 
describe  project  activities,  their 
relationship  to  the  approved  timeline, 
and  any  problems  encountered  and  how 
they  were  resolved,  and  outline  the 
tasks  scheduled  for  the  coming  quarter. 
It  is  helpful  to  attach  copies  of  relevant 
memos,  draft  products,  or  other 
requested  information.  An  original  and 
one  copy  of  a  Quarterly  Progress  Report 
and  attachments  should  be  submitted  to 
the  Institute. 

Additional  Quarterly  Progress  Report 
on  Financial  Status  Report  forms  may  be 
obtained  from  the  giantee's  Program 
Manager  at  SJI,  or  photocopies  may  be 
made  from  the  supply  received  with  the 
award. 

2.  Do  reporting  requirements  differ  for 
renewal  grants  or  package  grants? 
Redpients  of  a  continuation,  on-going 
support,  or  package  grant  eu%  required  to 
submit  quarterly  progress  and  finandal 
status  reports  on  the  same  schedule  and 
with  the  same  information  as  recipients 
of  a  grant  for  a  single  new  project. 

A  continuation  grant  and  each  yearly 
grant  under  an  on-going  support  award 
should  be  considered  as  a  separate 
phase  of  the  project.  The  reports  should 
be  numbered  on  a  grant  rather  than 
project  basis.  Thus,  the  first  quarterly 
report  filed  under' a  continuation  grant 
or  a  yearly  increment  of  an  on-going 
support  award  should  be  designated  as 
number  one,  the  second  as  number  two, 
and  so  on,  through  the  final  progress 
and  finandal  status  reports  due  witiiin 
90  days  after  the  end  of  the  grant  period. 

3.  What  information  about  project 
activities  should  be  communicated  to 
Sfl?  In  general,  grantees  should  provide 
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prior  notice  of  critical  project  eveitfs 
suck  as  •drisoiy  boeitl  meetingB  or 
traimng  iwion»  soithat  the  Institute 
Program  Managsr  csn  attend  if  possible. 
If  metfaodi^egical,  schedule,  sti^. 
budget  allocatifMis,  or  other  significant 
rhaiigM  become  necessary,  the  grantee 
should  contact  the  program  Manager 
prior  to  implemaxt^  any  of  these 
dumgss.  so  that  possible  questions  may 
be  addressed  in  advlenoe.  Questions 
concerning  the  financial  requirements 
section  of  the  Guidf  line,  quarterly 
fiwanH«l  reporting  fa  pa3rment  requests, 
should  be  addressed  to  the  (kants 
Finandal  Manager  listed  in  the  award 
letter. 

It  is  helpful  to  include  the  grant 
number  assigned  to  the  award  on  all 
conespondence  to  ^  Institute. 

4.  Why  is  ft  impottant  to  address  the 
gpedal  conditions  0tat  are  attached  to 
we  award  docmneitt?  In  some  instances, 
a  list  of  special  conditions  is  attached  to 
the  award  documeitt.  The  special 
conditions  are  imposed  to  establish  a 
schedule  for  repcrtlng  certain  key 
infonnatian.  to  assure  that  the  Institute 
has  an  opportimity  to  offsr  suggestions 
at  critical  stages  of  the  project,  and  to 
foovide  reminders  of  some,  but  not  all 
of  the  requirements  contained  in  the 
Gtant  Guidelines.  Accordingly,  it  is 
important  ha  grantees  to  check  the 
special  conditions  carefully  and  discuss 
with  their  Program  Manager  any 
questions  or  proble^  they  may  have 
with  the  condition*.  Most  concerns 
about  timing,  respolise  time,  and  the 
level  of  detail  req\i%ed  can  be  resolved 
in  advance  throughi  a  tel^hone 
conversation.  The  Uistitute's  primary 
concern  is  to  wori:  with  grantees  to 
assure  that  their  projects  acccnnplish 
their  objectives,  not  to  enforce  rigid 
bureaucratic  requirements.  However,  if 
a  grantee  fails  to  comply  with  a  special 
condition  or  with  other  grant 
requiremoits.  the  Institute  may,  after 
proper  notice,  suspend  payment  of  grant 
funds  or  terminate  the  grant 

Sections  X..  XL.  uid  XII.  of  the  Grant 
Guideline  ^^"tain  fie  Institute's 
administrative  and;financial 
requirements.  Institute  Finance  and 
Management  Division  staff  are  always 
available  to  answes  questions  and 
provide  assistance  Regarding  these 
provisions.  j 

5.  What  is  a  Graiit  Adjustment?  A 
(kant  Adjustment  Is  the  Institute's  form 
for  acknowledging  the  satisfaction  of 
special  conditions.or  approving 
changes  in  grant  adivities.  schedule, 
staffing,  »tes.  or  budget  allocations 
requested  by  the  pgoject  director.  It  also 
may  be  used  to  cortect  errors  in  grant 
documents,  add  small  amounts  to  a 


grant  award,  or  deobligate  funds  from 
the  grant. 

6.  What  scheduh  should  befoUowed: 
in  subwitting  requests  for      '\,"^,iiruT 
reimbursements  or  advance  payihents? 
Requests  for  reimbursements  or  advance 
pa3nnents  may  be  made  at  any  time  after 
the  project  start  date  and  before  tlm  end 
of  the  90-day  close-out  period.  However, 
the  bistitute  follows  the  U.S.  Treasury's 
policy  limiting  advances  to  the 
minifniini  amount  required  to  meet 
immediate  cash  needs.  Givm  normal 
processing  time,  grantees  should  not 
seek  to  draw  down  funds  for  periods 
greater  than  30  days  from  the  date  of  the 
request. 

7  Do  procedures  for  submitting 
requests  far  reixnbursement  or  advance 
payment  differ  fw  renewal  grants?  The 
basic  procedures  are  the  same  for  any 
grant.  A  continuation  pant  or  the  yearly 
grant  under  an  on-going  support  award 
should  be  considered  as  a  separate 
phase  of  the  project.  Pajrment  requests 
should  be  numbered  oa  a  grant  rather 
than  a  project  basis.  Thus,  tiie  first 
request  for  funds  from  a  continuation 
grant  or  a  yearly  increment  under  an  on- 
going support  award  should  be 
designated  as  number  one,  the  second  as 
number  two,  and  so  on  through  the  .final 
payment  request  for  that  grant    : 

8.  //  t/iings  change  during  the  grant 
period,  can  funds  be  reallocated  from 
one  budget  categay  to  another?  The 
Institute  recognizes  that  some  flexibiUty 
is  requires  in  implementing  a  project 
design  and  bud^.  Thus,  grantees  may 
shift  funds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or 
the  cumulative  total  of  reallocations  are 
wcpected  to  exceed  five  percent  of  the 
approved  project  budget,  a  grantee  must 
specify  the  proposed  changes,  explain 
the  reasons  for  the  changes,  and  request 
Institute  approval. 

The  same  standard  applies  to  renewal 
grants.  In  addition,  prior  written 
Institute^approval  is  reqiiired  to  shifi 
leftover  fimds  from  the  (xriginal  award  to 
cover  activities  to  be  conducted  imder 
the  renewal  award,  or  to  use  renewal 
grant  monies  to  cover  costs  incurred 
during  the  original  grant  period. 

9.  What  is  the  90-day  close-out 
period?  Follovdng  the  last  day  of  the 
grant,  a  90-day  period  is  provided  to 
allow  for  all  grant-related  bills  to  be 
received  and  posted,  and  grant  funds 
drawn  down  to  cover  these  expenses. 
No  obligations  of  grant  funds  may  be 
incurred  during  tMs  period.  The  last 
day  on  which  an  expendittire  of  grant 
funds  can  be  obligated  is  the  end  date 
of  the  grant  period.  Similaiiy,  the  90- 
day  period  is  not  intended  as  an 
opportimity  to  finish  and  disseminate 


grant  products.  This  should  occur  before 
tiie  end  of  the  grant  period. 

Starting  the  day  after  the  end  of  the 
award  period,  and.  during  the  following 
90  dajrs.  all  rmmies  that  have  been 
obligated  should  be  expended.  All 
payment  requests  must  be  received  by 
the  end  of  the  90-day  "close-out- 
poriod."  Any  unexpended  monies  held 
by  the  grantee  that  remain  after  the  90- 
day  follow-up  period  must  be  returned 
to  the  Institute.  Any  funds  remaining  in 
the  grant  that  have  not  been  drawn 
down  by  the  grantee  will  be  deobligated. 

10.  Are  funds  granted  by  SJI  "Federal 
funds?  The  State  Justice  Institute  Act 
provides  that,  except  fat  purposes 
unrelated  to  this  question,  "the  Institute 
shaU  not  be  considered  a  department, 
agency,  or  instrumoitahty  of  the  Federal 
Government"  42  U.S.C.  $  1070(c)(1). 
Bec:ause  SJI  receives  appropriations 
from  Congress,  some  grantees  auditors 
have  reported  SJI  fimds  as  "Other 
Federal  Assistance."  This  classification 
is  acceptable  to  SJI  but  is  not  required. 

11.  If  SJI  is  not  a  Fedaal  Agency,  do 
OMB  circulars  apply  with  respect  to 
audits?  Except  to  the  extent  that  they  are 
inconsistent  with  the  express  provisions 
of  the  SJI  Grant  Guideline.  Office  of 
Management  and  Budget  (OMB) 
Circulars  A-110,  A-21.  A-87.  A-88.  A- 
102.  A-122,  A-128  and  A-133  are 
incorporated  into  the  Grant  Guideline 
by  reference.  Because  the  Institute's 
enabling  legislation  specifically  requires 
the  Institute  to  "conduct,  or  require 
each  recipient  to  provide  for,  an  aimual 
fiscal  audit"  (see  42  U.S.C  10711(c)(1)]. 
the  Grant  Guideline  sets  forth  options 
for  grantees  to  comply  with  this 
statutory  requirement.  (See  Section 
XI.J.) 

Prior  to  FY  1994.  the  Institute  did  not 
reqtiire  grantees  to  comply  with  the 
audit-related  provisions  of  OMB 
circulars  A-110.  A-128,  or  A-133,  but 
did  require  that  grantees,  lacking  an 
audit  report  prepared  for  a  Federal 
agency,  conduct  an  independent  audit 
in  compliance  with  generally  accepted 
auditing  standards  ratabllshed  by  the 
Americaa  Institute  of  Certified  PubUc 
Accountants. 

The  current  Guideline  makes  it  clear 
that  SJI  will  accept  audits  conducted  in 
accordance  with  the  Single  Audit  Act  of 
1984  and  OMB  Circulars  A-128.  at  A- 
133,  in  satisfaction  of  the  annual  fiscal 
audit  requirement.  Grantees  who  are 
required  to  imdertake  these  audits  in 
conjxmction  with  Federal  grants  may 
Include  SJI  funds  as  part  of  the  audit 
even  if  the  receipt  of  SJI  funds  would 
not  require  such  audits.  This  approach 
gives  grantees  an  option  to  fold  SJI 
funds  into  the  governmental  audit  rather 
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than  to  undertake  a  separate  audit  to 
satisfy  SJI's  Guidelines  requirements. 

In  sum,  educational  ancT  nonprofit 
organizations  that  receive  payments 
from  the  Institute  that  are  sufficient  to 
meet  the  applicability  thresholds  of 
OMB  Circular  A-133  must  have  their 
annual  audit  conducted  in  accordance 
with  Government  Auditing  Standards 
issued  by  the  Comptroller  General  of  the 
United  States  rather  than  with  generally 
accepted  auditing  standards.  Grantees  in 
this  category  that  receive  amounts 
below  the  minimum  threshold 
referenced  in  Circular  A-133  must  also 
submit  an  annual  audit  to  SJI.  but  they 
would  have  the  option  to  conduct  an 
audit  of  the  entire  grantee  organization 
in  accordance  with  generally  accepted 
auditing  standards;  include  SJI  funds  in 
an  audit  of  Federal  funds  conducted  in 
accordance  with  the  Single  Audit  Act  of 
1984  and  OMB  Circulars  A-128  or  A- 
133;  or  conduct  an  audit  of  only  the  SJI 
funds  in  accordance  with  generally  . 
accepted  auditing  standards.  (See 
Guideline  Section  XI.J.)  A  copy  of  the 
above-noted  circulars  may  be  obtained 
by  calUng  OMB  at  (202)  395-7250. 

12.  Does  SJI  have  a  CFDA  number? 
Auditors  often  request  that  a  grantee 
provide  the  Institute's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
guidance  in  conducting  an  audit  in 
accordance  with  Government 
Accounting  Standards.  Because  SJI  is 
not  a  Federal  agency,  it  has  not  been 
issued  such  a  number,  and  there  are  no 
additional  compliance  tests  to  satisfy 
under  the  Institute's  audit  requirements 
beyond  those  of  a  standard 
governmental  audit. 

Moreover,  because  SJI  is  not  a  Federal 
agency,  SJI  funds  should  not  be 
aggregated  with  Federal  funds  to 
determine  if  the  applicability  threshold 
of  Circular  A-133  has  been  reached.  For 
example,  if  in  fiscal  year  1996  grantee 
"X"  received  $10,000  in  Federal  funds 
from  a  Department  of  Justice  (DOJ)  grant 
program  and  $20,000  in  grant  funds 
from  SJI,  the  minimum  A-133  threshold 
would  not  be  met.  The  same  distinction 
would  preclude  an  auditor  from 
considering  the  additional  SJI  funds  in 
determining  what  Federal  requirements 
apply  to  the  DOJ  funds. 

Grantees  that  are  required  to  satisfy 
either  the  Single  Audit  Act.  OMB 
Circulars  A-128,  or  A-133  and  who 
include  SJI  grant  funds  in  those  audits, 
need  to  remember  that  because  of  its 
status  as  a  private  non-profit 
corporation,  SJI  is  not  on  routing  Usts  of 
cognizant  Federal  agencies.  Therefore, 
the  grantee  needs  to  submit  a  copy  of 
the  audit  report  prepared  for  such  a 
cognizant  Federal  agency  directly  to  SJI. 
The  Institute's  audit  requirements  may 


be  found  in  Section  XI.J.  of  the  Grant 
Guideline. 

***** 

The  following  Grant  Guideline  is 
adopted  by  the  State  Justice  Institute  for 
FY  1996: 
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Summary 

This  Guideline  sets  forth  the 
progranunatic,  financial,  and 
administrative  requirements  of  grants, 
cooperative  agreements,  and  contracts 
awarded  by  the  State  Justice  Institute. 
The  Institute,  a  private,  nonprofit 
corporation  established  by  an  Act  of 
Congress,  is  authorized  to  award  grants, 
cooperative  agreements  and  contracts  to 
improve  the  administration  and  quality 
of  justice  in  the  State  courts. 

Grants  may  be  awarded  to  State  and 
local  courts  and  their  agencies;  national 
nonprofit  organizations  controlled  by, 
operating  in  conjunction  with,  and 
serving  the  judicial  branch  of  State 
govenunents;  and  national  nonprofit 
organizations  for  the  education  and 
training  of  judges  and  support  personnel 
of  the  judicial  branch  of  State 
governments.  The  Institute  may  also 
award  grants  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration;  institutions  of  higher 
education;  individuals,  partnerships, 
firms,  or  corporations,  and  private 


agencies  with  expertise  in  judicial 
administration  if  the  objectives  of  the 
funded  program  can  be  better  served  by 
such  an  entity.  Funds  may  be  awarded, 
as  well  to  Federal,  State  or  local 
agencies  and  institutions  other  than 
courts  for  services  that  cannot  be 
provided  adequately  through 
nongovernmental  arrangements.  In 
addition,  the  Institute  may  provide 
financial  assistance  in  the  form  of 
interagency  agreements  with  other 
grantors. 

The  Institute  will  consider 
applications  for  funding  support  that 
address  any  of  the  areas  specified  in  its 
enabling  legislation,  as  amended. 
However,  the  Board  of  Directors  of  the 
Institute  has  designated  certain  program 
categories  as  being  of  special  interest. 

The  Institute  has  established  one 
round  of  competition  for  FY  1996  funds. 
The  application  submission  deadline  is 
February  14,  1996,  (See  section  II.B.2.g) 
It  is  anticipated  that  approximately  $6- 
9  million  will  be  available  for  award. 
This  Guideline  appUes  to  all  concept 
papers  and  applications  submitted,  as 
well  as  grants  awarded  in  FY  1996. 

The  awards  made  by  the  State  Justice 
Institute  are  governed  by  the 
requirements  of  this  Guideline  and  the 
authority  conferred  by  Pub.  L.  98-620, 
Title  II,  42  U.S.C.  10701,  et  seq.,  as 
amended. 

I.  Background 

The  Institute  was  established  by  Pub. 
L.  98-620  to  improve  the  administration 
of  justice  in  the  State  courts  in  the 
United  States.  Incorporated  in  the  State 
of  Virginia  as  a  private,  nonprofit 
corporation,  the  Institute  is  charged,  by 
statute,  with  the  responsibility  to: 

A.  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  justice; 

B.  Foster  coordination  and 
cooperation  with  the  Federal  judiciary; 

C.  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  to  an  independent  judiciary; 
and 

D.  Encourage  education  for  judges  and 
support  personnel  of  State  court  systems 
through  national  and  State 
organizations,  including  imiversities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national 
organizations  which  support  and  are 
supported  by  State  courts,  national 
judicial  education  organizations,  and 
other  organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  courts. 
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The  Institute  is  supervised  by  an  11- 
member  Board  of  Directors  appointed  by 
tbe  President,  by  a>d  with  the  consent 
of  the  Senate.  The  Board  is  statutorily 
composed  of  six  juflges,  a  State  court 
administrator,  and  jfour  members  of  the 
public,  no  more  than  two  of  whom  can 
be  of  the  same  political  party. 

Through  the  award  of^grants, 
contracts,  and  cooperative  agreements, 
the  Institute  is  autljorized  to  p«form  the 
following  activitiesi: 

A.  Support  research,  demonstrations, 
special  projects,  technical  assistance, 
and  training  to  imptove  the 
administration  of  iustice  in  the  State 
courts; 

B.  Provide  fOT  th9  preparation, 
publication  and  diasemination  of 
information  regard^g  State  judicial 
systems; 

C.  Participate  in  j|oint  projects  with 
Federal  agencies  and  other  private 
grantors:  { 

D.  Evaltiate  or  provide  far  the 
evaluation  of  programs  and  projects 
funded  by  the  Institute  to  determine 
their  impact  upon  tbe  quality  of 
criminal,  dvil.  andjjuvenile  justice  and 
the  extent  to  whichithey  have 
contributed  to  improving  the  quality  of 
justice  in  the  State  coiuts; 

E.  Encourage  and  assist  in  furthering 
judicial  education: 

F.  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
jiistice  system  agencies  in  the 
development,  maintenance,  and 
coordination  of  ariminal,  civil,  and 
juvenile  justice  programs  and  services: 
and 

G.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judicial 
systems. 

n.  Scope  of  ilwPmgraiii 

During  FY  1996,  the  Institute  will 
consider  applicatiotis  for  funding 
support  that  address  any  of  the  areas 
specified  in  its  enabling  legislation.  The 
Board,  however,  ha$  designated  certain 
program  categories  Bs  being  of  "special 
interest."  See  section  Q.B. 

A.  Authorized  Progtam  Areas 

The  Institute  is  atithorized  to  fund 
projects  addressing  one  or  more  of  the 
following  program  areas  listed  in  the 
State  Justice  Institiite  Act,  the  Battered 
Women's  Testimony  Act  of  1992,  the 
Judicial  Training  a4d  Research  for  Child 
Custody  Litigation  Act  of  1992,  and  the 
International  Parental  Kidnapping 
Crime  Act  of  1993. 

1.  Assistance  to  State  and  local  coiut 
systems  in  establishing  appropriate 
procediues  for  the  Selection  and 
removal  of  judges  and  other  court 


personnel  and  in  determining 
appropriate  levels  of  compensation; 

2.  Education  and  training  programs 
for  judges  and  other  court  personnel  for 
the  performance  of  their  general  duties 
and  for  specialized  functions,  and 
national  and  regional  conferences  and 
seminars  for  the  dissemination  of 
information  on  new  developments  and 
innovative  techniques: 

3.  Research  on  aJtemative  means  for 
using  judicial  and  nonjudicial  personnel 
in  court  decisionmaking  activities, 
implementation  of  demonstration 
programs  to  test  such  innovative 
approaches  and  evaluations  of  their 
effectiveness: 

4.  Studies  of  the  appropriateness  and 
efficacy  of  court  organizations  and 
financing  structures  in  particular  States, 
and  support  to  States  to  implement 
plans  for  improved  court  organization 
and  financing: 

5.  Support  for  State  court  planning 
and  budgeting  staffs  and  the  provision 
of  technical  assistance  in  resource 
allocation  and  service  forecasting 
techniques: 

6.  Studies  of  the  adequacy  of  court 
management  systems  in  State  and  local 
courts,  and  implementation  and 
evaluation  of  innovative  responses  to 
records  management,  data  processing, 
court  personnel  management,  reporting 
and  transcription  of  court  proceedings, 
and  juror  utilization  and  management: 

7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  woric  of  the  courts  and  on  the  work 
of  other  agencies  which  relate  to  and 
affect  the  work  of  courts; 

8.  Studies  of  the  causes  of  trial  and 
appellate  court  delay  in  resolving  cases, 
and  establishing  and  evaluating 
experimental  programs  for  reducing 
case  processing  time: 

9.  Development  and  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  and  the  courts; 

10.  Studies  of  court  rules  and 
procedures,  discovery  devices,  and 
evidentiary  standards  to  identify 
problems  with  the  operation  of  such 
rules,  procedures,  devices,  and 
standards:  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  justice,  and  testing  of  the  utiUty 
of  those  alternative  approaches: 

11.  Studies  of  the  outcomes  of  cases 
in  selected  areas  to  identify  instances  in 
which  the  substance  of  justice  meted 
out  by  the  courts  diverges  from  public 
expectations  of  Eaimess,  consistency,  or 
equity;  and  the  development,  testing 
and  evaluation  of  alternative  approaches 


to  resolving  cases  in  such  problem 
areas: 

12.  Support  for  programs  to  increase 
court  responsiveness  to  the  needs  of 
citizens  through  citizen  education, 
improvement  of  court  treatment  of 
witnesses,  victims,  and  jurors,  and 
development  of  procedures  for 
obtaining  and  using  measiu«s  of  public 
satisfaction  with  coiut  processes  to 
improve  court  performance: 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
increased  citizen  access  to  justice, 
including  processes  which  reduce  the 
cost  of  litigating  common  grievances 
and  alternative  techniques  and 
mechanisms  for  resolving  disputes 
between  citizens: 

14.  Collection  and  analysis  of 
infOTmation  regarding  the  admissibility 
and  quality  of  expert  testimony  on  the 
experiences  of  battered  women  offered 
as  part  of  the  defense  in  criminal  cases 
under  State  law,  as  well  as  sources  of 
and  methods  to  obtain  funds  to  pay 
costs  incurred  to  provide  such 
testimony,  particularly  in  cases 
involving  indigent  women  defendants: 

15.  Development  of  training  materials 
to  assist  battered  women,  operators  of 
domestic  violence  shelters,  battered 
women's  advocates,  and  attorneys  to  use 
expert  testimony  on  the  experiences  of 
battered  women  in  appropriate  cases, 
and  individuals  with  expertise  in  the 
experience  of  battered  women  to 
develop  skills  appropriate  to  providing 
such  testimony: 

16.  Research  regarding  State  judicial 
decisions  relating  to  child  ciistody 
litigaticHi  involving  domestic  violence: 

17.  Development  of  training  ciuricula 
to  assist  State  coiurts  to  develop  an 
imderstanding  of.  and  appropriate 
responses  to  diild  custody  litigation 
involving  domestic  violence; 

18.  Dissemination  of  information  and 
training  materials  and  provision  of 
technical  assistance  regarding  the  issues 
listed  in  paragraphs  14-17  above; 

19.  E)evek)pment  of  national,  regional, 
and  in-State  training  and  educational 
programs  dealing  with  criminal  and 
civil  aspects  of  interstate  and 
international  parental  child  abduction; 

20.  Other  programs,  consistent  with 
the  purposes  of  the  State  Justice 
Institute  Act,  as  may  be  deemed 
appropriate  by  the  Institute,  including 
projects  dealing  with  the  relationship 
between  Federal  and  State  coiul  systems 
in  areas  where  there  is  concurrent  State- 
Federal  jurisdiction  and  where  Federal 
courts,  directly  or  indirectly,  review 
State  court  proceedings. 

Funds  will  not  be  made  available  for 
the  ordinary,  routine  operation  of  court 
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systems  or  programs  in  any  of  these 
areas. 

B.  Special  Interest  Pmgrdm  Categories 

1.  General  Description 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  that  can  be  replicated  in 
other  jurisdictions.  Although 
applications  in  any  of  the  statutory 
-program  areas  are  eligible  for  funding  in 
FY  1996,  the  Institute  is  especially 
interested  in  ftjnding  those  projects  that: 

a.  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  arrangements  to  improve  the 
courts: 

b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serious  attention; 

c.  Have  national  significance  in  terms 
of  their  impact  or  replicability  in  that 
they  develop  products,  services,  and 
techniques  that  may  be  used  in  other 
States:  and 

d.  Qeate  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
"Special  Interest"  project  if  it  meets  the 
four  criteria  set  forth  above  and  (1)  it 
falls  within  the  scope  of  the  "special 
interest"  program  areas  designated 
below,  or  (2)  information  coming  to  the 
attention  of  the  Institute  bom  the  State 
courts,  their  affiliated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  courts. 

Applications  which  address  a 
"Special  Interest"  category  will  be 
accorded  a  preference  in  the  rating 
process.  (See  the  selection  criteria  listed 
in  section  Vin.B.,  "Application  Review 
Procedures.") 

2.  Specific  Categories 

The  Board  has  designated  the  areas 
set  forth  below  as  "Special  Interest" 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories. 

a.  Improving  Public  Confidence  in  the 
Courts.  This  category  includes  research, 
demonstration,  evaluation  and 
education  projects  designed  to  improve 
the  responsiveness  of  courts  to  public 
concerns  regarding  the  fairness, 
accessibility,  timeliness,  and 
comprehensibility  of  the  court  process, 
and  to  test  iimovative  methods  for 
increasing  the  public's  confidence  in  the 
State  courts. 


i.  The  Institute  is  particularly 
interested  in  supporting  innovative 
projects  that  examine,  develop,  and  test 
methods  that  trial  or  appellate  courts 
may  use  to: 

•  Improve  service  to  individual 
litigants  and  trial  participants,  including 
innovative  methods  for  handling  cases 
involving  imrepresented  litigants  fairly 
and  effectively; 

•  Test  methods  for  more  clearly  and 
effectively  communicating  decisions 
and  the  reasons  for  them  to  litigants  and 
the  public; 

•  Address  court-community  problems 
resulting  b-om  the  influx  of  legal  and 
illegal  immigrants,  including  projects  to 
define  the  impact  of  immigration  on 
State  courts:  design  and  assess 
procedures  for  use  in  custody, 
visitation,  and  other  domestic  relations 
cases  when  key  family  members  or 
property  are  ontside  the  United  States; 
facilitate  communication  with  Federal 
authorities  when  illegal  aliens  are 
involved  in  State  court  proceedings;  and 
develop  protocols  to  facilitate  service  of 
process,  the  enforcement  of  orders  of 
judgment,  and  the  disposition  of 
criminal  and  juvenile  cases  when  a  non- 
U.S.  citizen  or  corporation  is  involved; 
and 

•  Increase  pubUc  understanding  of 
jury  decisions  and  the  juror  selection 
and  service  process;  foster  positive 
attitudes  toward  jury  service;  and 
enhance  the  attractiveness  of  juror 
service  through,  e.g.,  incentives  to 
participate,  modifications  of  terms  of 
service,  and/or  juror  orientation  and 
education  programs. 

Institute  funds  may  not  be  used  to 
directly  or  indirectly  support  legal 
representation  of  individuals  in  specific 
cases.  In  addition,  it  is  unlikely  that  the 
Institute  will  continue  to  support 
development  or  testing  of  additional 
automated  kiosks  such  as  those  being 
used  by  the  courts  in  Arizona, 
California,  Florida  and  New  York. 

ii.  The  Institute  also  is  interested  in 
supporting  projects  designed  to  improve 
the  quality  of  iustice  including  those 
testing  meth^s  for  improving  court 
operations  based  on  the  research 
examining ''procedural"  and 
"distributive"  justice,  and  those 
assessing  the  impact  of  live  television 
coverage  of  trials  on  court  proceedings, 
public  understanding,  and  fairness  to 
litigants. 

In  addition,  the  Institute  is  interest  in 
supporting  projects  to  follow  up  on  the 
issues,  recommendations,  and  action 
plans  resulting  from  the  National  Town 
Hall  Meeting  on  Improving  Public 
Confidence  in  the  Courts.  (See  section 
ILB.2.g.,  Conference  Implementation 
Projects.) 


Previous  SJI-supported  projects  that 
address  these  issues  include:  evaluation 
of  an  experimental  community  court  in 
New  York  City;  development  of  a 
manual  for  management  of  court 
interpretation  services  and  materials  for 
training  and  assisting  court  interpreters; 
development  of  interpreter  certification 
tests  in  Russian  and  Hmong; 
development  of  touchscreen  computer 
systems,  videotapes,  and  written 
materials  to  assist  pro  se  litigants;  a 
demonstration  of  the  use  of  volunteers 
to  monitor  guardianship;  studies  of 
effective  and  efficient  methods  for 
providing  legal  representation  to 
indigent  parties  in  criminal  and  family 
cases  and  the  applicability  of  various 
dispute  reso^tion  procedures  to 
different  cultural  groups;  guidelines  for 
court-annexed  day  care  systems;  and 
development  of  a  manual  for 
implementing  innovations  in  jury 
selection,  use,  and  management; 
technical  assistance  and  training  to 
facilitate  implementation  of  the 
Standards  on  Jury  Management; 
development  of  a  guide  for  making 
juries  accessible  to  persons  with 
disabilities. 

b.  Education  and  Training  for  Judges 
and  Other  Key  Court  Personnel.  The 
Institute  continues  to  be  interested  in 
supporting  an  array  of  projects  to 
strengthen  and  broaden  the  availability 
of  court  education  programs  at  the  State, 
regional,  and  national  levels. 
Accordingly,  this  category  is  divided 
into  three  subsections:  (i)  Development 
of  Innovative  Educational  Programs;  (ii) 
Curriculum  Adaptation  Projects;  and 
(iii)  Scholarships.  All  Institute- 
supported  education  and  training 
programs  should  be  accessible  to 
persons  with  disabilities  in  accordance 
with  the  Americans  with  Disabilities 
Act. 

i.  Development  of  Innovative 
Educational  Programs.  This  category 
includes  support  for  the  development 
and  testing  of  educational  programs  for 
judges  or  court  personnel  that  address 
key  substantive  and  administrative 
issues  of  concern  to  the  nation's  courts, 
or  assist  local  courts  or  State  court 
systems  to  develop  or  enhance  their 
capacity  to  deliver  quality  continuing 
education.  Programs  may  be  designed 
for  presentation  at  the  local.  State, 
regional,  or  national  level.  Ordinarily, 
court  education  programs  should  be 
based  on  some  form  of  assessment  of  the 
needs  of  the  target  audience;  include 
clearly  stated  learning  objectives  that 
delineate  the  new  knowledge  or  skills 
that  participants  will  acquire; 
incorporate  adult  education  principles 
and  varying  teaching/learning  methods; 
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and  result  in  the  development  of  a 
curriculum  as  defined  in  section  in.K 

Tlie  Institute  is  perticularly  interested 
in  the  development  of  educaticm 
programs  that: 

•  Ofiiar  or  comprise  a  portion  of  a 
comprehensive  course  of  study  that 
includes  soninais  or  materials  for 
judges  or  court  personnel  at  various 
stages  of  their  careers; 

•  Include  self^liiected  learning 
pack^es  such  as  those  using  interactive 
competer-programi,  videos,  at  other 
visual  madia  supported  by  written 
materials  or  jnanuails.  or  distance- 
learning  approedii^  that  could  help 
local  courts  in  creating  orgenization- 
wide  continiiing  lemming  opportimities 
and  assist  those  who  do  not  have  ready 
access  to  classiooni-GentereS  programs: 

•  Are  interdisciplinary  or  involve 
collaboration  between  the  judicial  and 
other  branches  of  gpvemment  fx 
between  courts  wit)iin  a  metropolitan 
area  or  multi-State  kesion: 

•  Devel<9  iudid^  leadership 
abilities,  improve  l^emworic  within  a 
court,  and  enhanod  service  to  the  public 
by  a  court: 

•  Famiiliarize  faquhy  with  the 
effective  use  of  technology  in  presenting 
informaticm;  or 

•  Incorpocate  th#  findings  from  SJI- 
suppoited  demonstration,  evaluation,  or 
researdi  projects. 

ii  Caniculum  Adaiftation  Projects 

(a)  Description  of  the  Program.  The 
Board  is  reserving  vp  to  $175,000  to 
provide  support  fof  adaptation  and 
imploBentation  of  aodel  curricula  and/ 
or  model  training  [programs  previously 
developed  with  Sft  support  The  exact 
amount  to  be  awarded  for  curriculum 
adaptation  grants  will  depend  (m  the 
number  and  quality  of  the  applications 
submitted  in  this  category  and  other 
c^^egories  of  the  Geideline. 

The  goal  of  the  (Curriculum 
Adaptation  PrograAi  is  to  provide  State 
and  local  courts  with  sufBdent  support 
to  prepare  and  test  a  model  curriculum, 
course  module,  national  or  regional 
ooniinence  program,  or  other  model 
education  program!  developed  with  SJI 
funds  by  any  other  State  or  national 
organization  which  has  been  modified 
to  meet  a  State's  or  local  jurisdiction's 
educational  needs.  Generally,  it  is 
anticipated  that  the  adapted  curriculmn 
would  become  part  of  the  grantee's 
ongoing  educational  offiarings,  and  that 
local  instructors  would  receive  the 
training  needed  to  enable  them  to  make 
future  presentations  of  the  curriculiun. 
An  illustrative  list  of  the  curricula  that 
may  be  appropriate  for  the  adaptation  is 
contained  in  Appepdix  Bd. 

Only  State  or  loqal  courts  may  apply 
for  Curriculum  Adaptation  funding. 


Grants  to  support  adaptation  of 
educational  {Hragrams  previously 
developed  vrith  SJI  funds  are  limited  to 
no  more  than  $20,000  each.  As  with 
other  awards  to  State  of  local  courts, 
cash  or  in-kind  match  must  be  provided 
equal  to  at  least  50%  of  the  grant 
amount  requested. 

(b)  Beview  Criteria.  Curriculum 
Adaptation  grants  will  be  awarded  on 
the  basis  of  criteria  including:  the  goals 
and  objectives  of  the  proposed  project: 
the  need  for  outside^mding  to  support 
the  program:  the  likelihood  of  effective 
implementation;  the  appropriateness  of 
Jbe  educatiraial  approach  in  adiieving 
the  project'seducational  objectives:  the 
likelihood  of  effective  implementation 
and  integration  into  the  State's  or  local 
jurisdiction's  ongoing  educational 
proyamming;  and  expressions  of 
interest  by  thus  judges  and/or  court 
personnel  who  would  be  diiectiy 
involved  in  or  afiected  by  the  project  In 
making  implementation  awards,  die 
Institute  wilLalao  consider  factors  such 
as  the  reasonableness  of  the  amount 
requested,  oomplianoe  with  the 
statutory  match  requirements,  diversity 
of  subject  matter,  geographic  diversity, 
the  level  of  appropriations  available  in 
the  current  year,  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

(c)  Application  Procedures.  In  Ueu  of 
formal  applications,  appficants  for 
Curriculum  Adaptation  grants  may 
submit,  at  any  time,  a  detailed  letter, 
and  three  photocopies.  Although  there 
is  no  prescribed  form  for  the  letter  nor 
a  minimum  or  maximum  page  limit, 
letters  of  application  should  include  the 
following  information  to  assure  tiiat 
eedi  of  the  criteria  -for  evaluating 
appUcations  is  addressed: 

•  fto/ect  Description.  What  are  the 
project's  goals  and  learning  objectives? 
What  is  the  title  of  the  model 
curriculum  to  be  tried?  Who  developed 
it?  What  program  components  would  be 
implemoited,  and  what  benefits  would 
be  derived  from  this  test?  Why  is  this 
education  program  needed  at  the 
present  time?  Who  will  be  responsible 
for  adapting  the  model  curriculum,  and 
what  types  of  modifications,  if  any,  in 
length,  format,  and  content  are 
anticipated?  Who  will  the  participants 
be,  how  will  they  be  recruited,  and  from 
where  will  they  come  (e.g.,  from  across 
the  State,  from  a  single  local 
jurisdiction,  from  a  multi-State  region)? 
How  many  participants  are  anticipated? 
•  •  Need  for  Funding.  Why  cannot  State 
or  local  resources  fully  support  the 
modification  and  presentation  of  the 
model  curriculum?  What  is  the  potential 
for  replicating  or  integrating  the 
program  in  the  future  using  State  or 


local  funds,  once  it  has  been 
successfully  adapted  and  tested? 

•  Likelihood  of  Implementation.  What 
is  the  propoeed  timeline  for  modifying 
and  presenting  the  program?  Who 
would  serve  as  faculty  and  how  were 
they  selected?  How  will  the 
presentation  of  the  program  be 
evaluatedand  by  whom?  (Ordinarily,  an 
outside  evaluation  is  not  necessary; 
however,  the  results  of  any  participant 
evaluation  should  be  included  in  tne 
final  report)  What  meesiues  will  be 
taken  to  fecilitate  subsequent 
presentations  of  the  adapted  program? 

•  Expressions  of  Interest  By  Judges 
and/or  Court  Personnel.  Does  the 
proposed  program  have  the  support  of 
thexxmrt  system  leadership,  and  of 
judges,  court  managers,  and  judicial 
education  personnel  who  are  expected 
to  attend?  (This  may  be  demonstrated  by 
attadiing  letters  of  support) 

•  Budget  <tnd  Matching  State 
Contribution.  Applicants  should  attach 
a  copy  of  budget  Form  E  (see  Appendix 
V)  and  a  budget  narrative  (see  ScKrtion 
VILB)  that  describes  the  basis  for  the 
computaticm  of  all  prefect-related  costs 
and  the  source  of  the  match  ofEared. 

•  Local  courts  should  attach  a 
concurrence  signed  by  the  Chief  Justice 
of  the  State  or  his  or  her  designee.  (See 
Form  B,  Appendix  VI.) 

Letters  of  application  may  be 
submitted  at  any  time.  However, 
applicants  should  allow  at  least  90  days 
between  the  date  of  submission  and  the 
date  of  the  proposed  program  to  allow 
sufficient  time  for  needed  planning.  The 
Board  of  Directors  has  delegated  its 
authority  to  approve  Curriculum 
Adaptation  grants  to  its  Judicial 
Education  Committee,  llie  committee 
anticipates  acting  upon  applications 
within  45  days  after  receipt.  Formal 
grant  awards  will  be  made  only  after 
committee  approval  and  negotiation  of 
the  final  terms  of  the  grant. 

(d)  Grantee  Responsibilities.  A 
recipient  of  a  Curriculum  Adaptation 
grant  must: 

(1)  Comply  with  the  same  quarterly 
reporting  requirements  as  other  Institute 
grantees  (see  Section  X.L.,  infre); 

(2)  Include  in  each  grant  product  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute, 
along  with  the  "SJI"  logo,  and  a 
disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline:  and 

(3)  Submit  two  copies  of  the  manuals, 
handbooks,  or  conference  packets 
developed  under  the  grant  at  the 
conclusion  of  the  ^«nt  period,  along 
with  a  final  report  that  includes 
evaluation  results  and  explains  how  it 
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intends  to  replicate  the  program  in  the 
future. 

Applicants  seeking  other  types  of 
funding  for  developing  and  testing 
educational  programs  must  comply  with 
the  requirements  applications  set  forth 
in  Section  VII  or  the  requirements  for 
renewal  applications  set  forth  in  Section 
IX. 

iii.  Scholarships  for  fudges  and  Court 
Personnel.  The  Institute  is  reserving  up 
to  $175,000  to  support  a  scholarship  ■ 
program  for  State  court  judges  and  court 
managers. 

(a)  Program  Description/Scholarship 
Amounts.  The  purposes  of  the  Institute 
scholarship  program  are  to:  enhance  the 
knowledge,  skills,  and  abilities  of  judges 
and  court  managers;  enable  State  court 
judges  and  court  managers  to  attend  out- 
of-State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local 
and  personal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluation  information  on 
a  range  of  judicial  and  court-related 
education  programs. 

Scholarships  will  be  granted  to 
individuals  only  for  the  piupose  of 
attending  an  out-of-State  educational 
program  within  the  United  States.  The 
annual  or  midyear  meeting  of  a  State  or 
national  organization  of  which  the 
applicant  is  a  member  does  not  qualify 
as  an  out-of-State  educational  program 
for  scholarship  purposes,  even  though  it 
may  include  workshops  or  other 
training  sessions. 

A  scholarship  may  cover  the  cost  of 
tuition  and  travel  up  to  a  maximum 
total  of  $1,500  per  scholarship. 
Transportation  expenses  include  round- 
trip  coach  airfare  or  train  fare. 
Recipients  who  drive  to  the  site  of  the 
program  may  receive  $.30/mile  up  to  the 
amount  of  the  advanced  purchase 
round-trip  airfare  between  their  home 
and  the  program  site.  Funds  to  pay 
tuition  and  transportation  expenses  in 
excess  of  $1,500,  and  other  costs  of 
attending  the  program  such  as  lodging, 
meals,  materials,  and  local 
transportation  (including  rental  cars)  at 
the  site  of  the  education  program,  must 
be  obtained  from  other  sources  or  be 
borne  by  the  scholarship  recipient. 

Scholarship  recipients  are  encouraged 
to  check  with  their  tax  advisor  to 
determine  whether  the  scholarahip 
constitutes  taxable  income  under 
Federal  and  State  law. 

(b)  Eligibility  Requirements.  Because 
of  the  limited  amount  of  funds 
available,  scholarships  can  be  awarded 
only  to  foil-time  judges  of  State  or  local 
trial  and  appellate  courts;  to  full-time 
professional,  State  or  local  court 


personnel  with  management 
responsibilities;  and  to  supervisory  and 
management  probation  personnel  in 
judicial  branch  probation  offices.  Senior 
judges,  part-time  judges,  quasi-judicial 
hearing  officers.  State  administrative 
law  judges,  staff  attorneys,  law  clerks, 
line  staff,  law  enforcement  officers,  and 
other  executive  branch  personnel  will 
not  be  eligible  to  receive  a  scholarship. 

(c)  Application  Procedures.  Judges 
and  court  managers  interested  in 
receiving  a  scholarship  must  submit  the 
Institute's  Judicial  Education 
Scholarship  Application  Form  (Form 
Si,  see  Appendix  IV).  Applications 
must  be  submitted  by: 

February  1, 1996,  for  programs 
beginning  between  April  13  and  July  12, 
1996;  and 

April  15, 1996,  for  programs 
beginning  between  July  13  and 
September  30,  1996;  and,  July  15,  1996, 
for  programs  beginning  between  October 
1,  and  December  31, 1996. 

No  exceptions  or  extensions  will  be 
granted. 

(d)  Concurrence  Requirement.  All 
scholarship  applicants  must  obtain  the 
written  concurrence  of  the  Chief  Justice 
of  his  or  her  State's  Supreme  Court  (or 
the  Chief  Justice's  designee)  on  the 
Institute's  Judicial  Education 
Scholarship  Concurrence  form  (Form 
S2,  see  Appendix  IV).  Court  managers, 
other  than  elected  clerks  of  court,  also 
should  submit  a  letter  of  support  from 
their  supervisor.  The  Concurrence  form 
(Form  S2)  may  accompany  the 
applications  or  be  sent  separately. 
However,  the  original  signed 
Concurrence  form  must  be  received  by 
the  Institute  within  two  weeks  after  the 
appropriate  application  mailing 
deadline  (i.e.  by  February  15,  or  April 
30,  or  July  30, 1996).  No  application 
will  be  reviewed  if  a  signed 
Concurrence  has  not  been  received  by 
the  required  date. 

(e)  Review  Procedures/Selection 
Criteria.  The  Board  of  Directors  has 
delegated  the  authority  to  approve  or 
deny  scholarships  to  its  Judicial 
Education  Committee.  The  Institute 
intends  to  notify  each  applicant  whose 
scholarship  has  been  approved  within 
60  days  after  the  relevant  application 
deadline.  The  Committee  will  reserve 
sufficient  funds  each  quarter  to  assure 
the  availability  of  scholarships 
throughout  the  year. 

The  factors  that  the  Institute  will 
consider  in  selecting  scholarship 
recipients  are: 

•  The  applicant's  need  for  training  in 
the  particular  course  subject  and  how 
the  appUcant  would  apply  the 
information/skills  gained; 


•  The  benefits  to  the  applicant's  court 
or  the  State's  court  system  that  would  be 
derived  from  the  applicant's 
participation  in  the  specific  educational 
program,  including  a  description  of 
current  legal,  procedural, 
administrative,  or  other  problems 
affecting  the  State's  courts,  related  to 
topics  to  be  addressed  at  the  educational 
program  (in  addition  to  submission  of  a 
signed  Form  S2); 

•  The  absence  of  educational 
programs  in  the  applicant's  State 
addressing  the  p>articular  topic; 

•  How  tne  applicant  will  disseminate 
the  knowledge  gained  (e.g.,  by 
developing/teaching  a  course  or 
providing  inservice  training  for  judges 
or  court  personnel  at  the  State  or  local 
level); 

•  the  length  of  time  that  the 
applicant  intends  to  serve  as  a  judge  or 
court  manager,  assuming  reelection  or 
reappointment,  where  applicable; 

•  The  likelihood  that  the  applicant 
would  be  able  to  attend  the  program 
without  a  scholarship: 

•  The  unavailability  of  State  or  local- 
funds  to  cover  the  costs  of  attending  the 
program; 

•  The  quality  of  the  educational 
program  to  be  attended  as  demonstrated 
by  die  sponsoring  organization's 
experience  in  judicial  education, 
evaluations  by  participants  or  other 
professionals  in  the  field,  or  prior  SJI 
support  for  this  or  other  programs 
sponsored  by  the  organization: 

•  Geographic  balance; 

•  The  oalance  of  scholarships  among 
types  of  applicants  and  courts; 

•  The  balance  of  scholarships  among 
educational  programs;  and 

•  The  level  of  appropriations 
available  to  the  Institute  in  the  current 
year  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  yeare. 

(f)  Responsibilities  of  Scholarship 
Recipients.  In  order  to  receive  the  funds 
authorized  by  a  scholarship  award, 
recipients  must  submit  a  Scholarship 
Payment  Voucher  (Form  S3)  together 
with  a  tuition  statement  from  the 
program  sponsor,  and  a  transportation 
fare  receipt  (or  statement  of  the  driving 
mileage  to  and.fix)m  the  recipient's 
home  to  the  site  of  the  educational 
program).  Recipients  also  must  submit 
to  the  Institute  a  certificate  of 
attendance  at  the  program  and  an 
evaluation  of  the  educational  program 
they  attended.  A  copy  of  the  evaluation 
also  must  be  sent  to  the  Chief  Justice  of 
their  State. 

A  State  or  a  local  jurisdiction  may 
impose  additional  requirements  on. 
scholarahip  recipients  that  are 
consistent  with  SJI's  criteria  and 
requirements,  e.g.,  a  requirement  to 
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serve  as  faculty  on  the  subject  at  a  State- 
or  localty-sponsored  judicial  education 
program. 

c.  Children  and  families  in  Court. 
This  category  includes  education, 
evaluation,  technicel  assistance,  and 
research  projects  td  identify  and  inform 
judges  of  innovative,  appropriate,  and 
effective  approaches  for  handling  cases 
involving  children  end  families.  The 
histitute  is  particularly  interested  in 
projects  to: 

i.  Assist  the  courts  in  addressing  the 
special  needs  of  children  in  cases 
involving  Eamify  viblence  including  the 
development  and  testing  (rf  innovative 
protocols,  procedutes,  educational 
programs,  and  other  measures  for 
improving  the  capqdty  of  courts  to: 

•  Adjudicate  child  custody  cases  in 
which  family  violence  may  be  involved; 

•  Determine  and  address  the  service 
needs  of  children  e^qxised  to  fiamlly 
violence  including  me  short-  and  long- 
term  effects  on  children  of  exposure  to 
family  violence  and  the  methods  for 
mitigating  those  ef^cts  when  issuing 
protectioaa,  custody,  visitation,  or  other 
orders; 

•  Adjudicate  and  monitor  child  abuse 
and  neglect  litigation  and  reconcile  the 
need  to  protect  the  child  with  the 
requirement  to  make  reasonable  efforts 
to  maintain  or  reunite  the  family. 

ii.  Enhance  the  fairness  and 
effsctivenese  of  the|  process  used  to  file, 
hear,  and  dispose  df  cases  involving 
family  violence,  including  projects  to: 

•  Determine  wh^n  it  may  be 
appropriate  to  refes  a  case  involving 
family  violence  for  mediation,  and  what 
procedures  and  safifeguards  should  be 
employed; 

•  Assess  the  impjact  of  family 
violence  coordinatfeig  councils  in 
improving  the  prooBdures  and  practices 
used  by  and  the  services  available  to 
courts  in  family  vi(^lence  cases,  in  order 
to  identify  teclmiqtes  and  procedures 
for  improving  theii|  operation  and 
effactiveness;         j 

•  Evaluate  the  epectiveness  of  the 
innovative  programs,  procedures,  and 
strategies  used  by  courts  to  improve 
their  responsivene^  to  the  needs  of 
victims  of  family  violence,  and  the  fair 
and  effective  adjuc(ication  and 
disposition  of  caset  involving  family 
violence. 

iii.  Improve  the  effectiveness  and 
operating  efficiency  of  juvenile  and 
funily  courts,  indi^ding  projects  to: 

•  Develop  infontiation  for  judges  and 
court  staff  on,  and  appropriate  special 
procedures  for  detennining  release, 
protecting  witnesses,  adjudicating,  and 
developing  disposftions  in  cases 
involving  gang  members; 


•  Assess  the  rule  and  effectiveness  of 
courts  with  jurisdiction  over  juveniles 
and  femiUes  in  light  of  the  upcoming 
100th  anniversary  of  the  establishment 
of  the  first  juvenife  court,  and  identify 
the  changes  that  may  be  needed  as  these 
coiuts  enter  the  21st  centiuy; 

•  Define  the  rules,  enhance  the 
training,  and  assure  the  effective  use  of 
guardians  ad  litem; 

•  Develop  and  test  educational 
materials  and  curricula  to  assist  judges 
in  determining  the  best  interest  of  a 
child  when  an  adoption  is  contested; 

•  Improve  the  capacity  of  courts, 
regardless  of  structure,  to  expeditiously 
coordinate  multiple  cases  involving 
members  of  the  same  family,  and  obtain 
and  appropriately  use  social  and 
psychological  information  gathered  in 
one  case  involving  a  family  member  in 

a  case  involving  another  funily  member; 
and 

•  Improve  the  handling  of  the 
criminal  and  civil  aspects  of  interstate 
and  international  parental  child 
abductions. 

In  previous  funding  cycles,  the 
Institute  supported  a  national  and  a 
State  symposium  on  courts,  children, 
and  the  family;  the  development  of 
protocols  and  a  benchbook  on  the 
questioning  of  child  witnesses;  the 
preparation  of  educational  materials  on 
making  reasonable  efforts  to  preserve 
families,  adjudicating  allegations  of 
child  sexual  abuse  when  custody  is  in 
dispute,  diild  victimization,  handling 
child  abuse  and  neglect  cases  when 
parental  substance  abuse  is  involved, 
and  on  children  as  the  silent  victims  of 
spousal  abuse;  and  examinations  of 
supervised  visitation  programs,  effective 
court  responses  when  domestic  violence 
and  custody  disputes  coincide,  and 
foster  care  review  procedures. 

The  Institute  has  also  supported  a 
national  and  several  State  craifeiences 
on  family  violence  and  the  courts,  as 
well  as  projects  supporting  the  action 
plans  developed  at  those  conferences; 
preparation  of  descriptions  of 
innovative  court  practices  in  family 
violence  cases;  evaluations  of  the  use  of 
court-order  treatment  for  domestic 
violence  ofiianders.  alternatives  to 
adjudication  in  child  almse  and  neglect 
cases,  and  the  use  of  a  court-enforced 
treatment  program  for  battmers  who  are 
also  substance  abusms;  the  exploration 
of  the  poUcy  issues  related  to  the 
mediation  of  domestic  relatioos  cases 
involving  allegations  of  family  violence; 
the  preparation  of  educational  materials 
for  judges  <ni  family  violence  issues:  and 
the  testing  of  videotapes  and  other 
educational  programs  for  the  parties  in 
divorce  actions  and  their  children. 


Finally,  the  Institute  has  supported  a 
national  symposium  on  enhancing 
coordination  of  cases  involving  the 
same  family  that  are  being  heaird  in    . 
diffarent  courts;  examinations  to 
document  the  nature  and  extent  of  the 
coordination  problem  and 
demonstrations  of  innovative 
approaches  for  improving  intra-court 
coordination;  technical  assistance  to 
States  considering  establishment  of  a 
family  court;  development  of  a  State- 
based  training  program  for  guardians  ad 
htem;  examination  of  the  authority  of 
the  juvenile  coiut  to  enforce  treatment 
orders  and  the  role  of  juvenile  eoiul 
judges;  and  development  of  innovative 
approaches  for  cocidinating  services  for 
cnuffaen  and  youth. 

d.  Application  of  Technology.  This 
category  includes  the  testing  of 
innovative  appUcations  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
prac^ces  at  both  the  trial  and  appellate 
court  levels. 

The  Institute  seeks  to  support  local 
experiments  with  promising  but 
imtesting  applications  of  technology  in 
the  courts  that  include  a  structureo 
evaluation  of  the  impact  of  the 
technology  in  terms  of  costs,  benefits, 
and  staff  workload,  and  an  educational  ' 
component  to  assiue  that  the  staff  is 
appropriately  informed  regarding  the 
purpose  and  use  of  the  new  technology. 
In  this  context,  "untested"  refers  to 
novel  apphcations  of  technology 
developed  for  the  private  sector  and 
other  fields  that  have  not  previously 
been  applied  to  the  courts. 

Ihe  institute  is  particularly  interested 
in  supporting  efforts  to  determine  what 
benefits  and  problems  may  occur  as  a 
result  of  courts  entering  the 
"information  superhighway,"  including 
projects  to  establish  standards  for 
judicial  electronic  data  interchange 
(EDI);  and  local.  Statewide,  and/or 
interstate  demonstrations  of  the  courts' 
use  of  EDI  (i.o..  the  exchange  of 
docimients  at  data  in  a  computerized 
format  that  enables  courts  to  process  or 
perform  work  electronically  on  the 
documents  received)  beyraid  simply 
image  transfer  (fecsimile  or  computer- 
imaging).  In  addition,  the  histitute  is 
interested  in  demonstrations  and 
evaluation  of  the  effective  use  of 
management  information  systems  to 
monitor,  assess,  and  predict  evolving 
court  needs;  and  innovative  information 
system  links  between  courts  and 
criminal  justice,  sodal  service,  and 
treatment  agencies. 

Ordinarily,  the  Institute  will  not 
provide  support  for  the  purchase  of 
equipment  or  software  in  order  to 
implement  a  technology  that  has  been 
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thoraughfy  tested  in  other  jurisdictions 
such  as  the  e^ablishment  of  videolinks 
between  courts  and  jails,  the  use  of 
optical  imaging  for  recordkeeping,  and 
the  creation  of  an  automated 
management  information  system.  (See 
section  XLH.2.b.  regarding  other  limits 
on  the  use  of  grant  fimds  to  purchase 
equipment  and  software.) 

hi  previous  funding  cycles,  grants 
have  been  awarded  to  support: 

Demonstration  and  evaluation  of 
communications  technology,  e.g., 
interactive  computerized  information 
systems  to  assist  pro  se  litigants;  the  use 
of  FAX  technology  by  courts;  a  multi- 
user "system  for  judicial  interchange" 
designed  to  link  disparate  automated 
information  systems  and  share  court 
information  among  judicial  system 
offices  throughout  a  State  without 
replacement  of  the  various  hardware 
and  software  environments  which 
support  individual  courts;  a 
computerized  voice  information  sjrstem 
permitting  parties  to  access  by 
teleph<me  information  pertaining  to 
their  cases,  an  automated  public 
information  directory  of  courthouse 
fecilities  and  services;  an  automated 
appellate  court  bulletin  board;  and  a 
computer-integrated  courtroom  that 
pro^des  fell  access  to  the  judicial 
system  for  hearing-impaired  jurors, 
witnesses,  crime  victims,  litigants, 
attorneys,  and  judges. 

Dem<mstration  and  evaluation  of 
records  technology,  including:  the 
development  of  a  court  management 
information  display  system;  the 
integration  of  bar-coding  technology 
with  an  existing  automated  case 
management  system;  an  on-bench 
automated  system  for  generating  and 
processing  court  orders;  an  automated 
judicial  education  management  system; 
testing  of  a  document  management 
system  fbr  small  courts  that  uses 
imaging  technology,  and  of  automated 
telephone  docketing  for  drcuit-riding 
judges;  and  evaluation  of  the  use  of 
automated  teller  machines  for  paying 
jurors. 

Court  tedmology  assistance  services, 
e.g.,  circulation  of  a  court  technology 
bulletin  designed  to  inform  judges  and 
court  managers  about  the  latest 
developments  in  court-related 
technologies;  creation  of  a  coiut 
technology  laboratory  to  provide  judges 
and  court  managers  with  the 
opportunity  to  test  automated  court- 
related  systems;  enhancement  of  a  data 
base  documenting  automated  systems 
ourently  in  use  in  courts  across  the 
country;  establishment  of  a  technical 
information  service  to  respond  to 
specific  inquiries  concerning  court- 
related  technologies;  development  of 


court  automation  performance 
standards;  and  an  assessment  of 
programs  that  allow  pubUc  access  to 
electronically  stored  court  information. 

Grants  also  provided  support  for 
national  court  technology  conferences; 
preparation  of  guidelines  on  privacy 
and  pubhc  access  to  electronic  court 
informaticm  and  on  coiut  access  to  the 
information  superiiighway;  the  testing 
of  a  computerized  citizen  intake  and 
referral  service;  development  of  an 
"analytic  judicial  desktop  Systran"  to 
assist  judges  in  making  sentencing 
decisions;  implementation  and 
evaluation  of  a  Statewide  automated 
integrated  case  docketing  and  record- 
keeping system;  a  prototype 
computerized  benchbook  using 
hypertext  technology;  and  computer 
simulation  models  to  assist  State  courts 
in  evaluating  potential  strategies  for 
improving  civil  caseflow. 

e.  Improving  the  Court's  Response  to 
Gender-Related  Crimes  of  Violence. 
This  cat^ory  includes  the  development, 
testing,  presentation,  and  dissemination 
of  education  programs  for  State;  and 
local  court  ju<^es  and  court  personnel 
on: 

•  The  effsctive  use  and  enforcement 
of  protective  orders  and  the 
impUcations  of  mutual  orders  of 
protection; 

•  Evidentiary  issues  arising  in 
gender-related  criminal  cases,  including 
the  use  of  expert  testimony  and  the 
application  of  rape  shield  laws  and  their 
Ihnits  on  the  introduction  of  evidence  of 
the  cross-examination  of  witnesses; 

•  The  use  of  self-defense  and 
provocation  defenses  by  alleged  victims 
of  gender-related  violence  accused  of 
assaulting  or  killing  their  alleged 
abusers;  and 

•  Sentencing  decision-making  in 
cases  involving  gender-related  crimes  of 
violence. 

Institute  funds  may  not  be  used  to 
provide  operational  support  to  programs 
offering  direct  services  or  compensation 
to  victims  of  crimes. 

In  previous  funding  cycles,  the 
Institute  supported  a  national 
conference  on  family  violence  and  the 
courts,  and  follow-up  conferences  and 
technical  assistance  in  several  States; 
development  of  curricula  for  judges  on 
handling  stranger  and  non-stranger  rape 
and  sexual  assault  cases  and  on  family 
violence;  evaluation  of  the  effectiveness 
of  court-ordered  treatment  for  family 
violence  offenders;  a  demonstration  of 
ways  to  improve  court  processing  of 
injunctions  for  protection  and  a  study  of 
ways  to  improve  the  effectiveness  of 
dvil  protection  orders  for  family 
violence  victims;  an  examination  of 
state-of-the-art  court  practices  for 


handling  family  violence  cases  and  of 
ways  to  improve  access  to  rural  courts 
for  victims  of  family  violence;  and 
preparation  of  an  analysis  of  the  issues 
related  to  the  use  of  expert  testimony  in 
criminal  cases  involving  domestic 
violence. 

f.  The  Relationship  Between  State  and 
Federal  Courts.  This  category  includes 
education,  research,  demonstration,  and 
evaluation  projects  designed  to  fedUtate 
appropriate  and  effective 
communication,  cooperation,  and 
coordination  between  State  and  Federal 
coiuts.  The  Institute  is  perticularly 
interested  in  innovative  education, 
evaluation,  demonstration,  technical 
assistance,  and  research  projects  that: 

i.  Build  upon  the  findings  and 
recommendations  made  at  the  Institute- 
supported  National  Conference  on  the 
Management  of  Mass  Tort  Cases  held  in 
November,  1994.  (A  summary  of  the 
recommendations  and  findings  from  the 
conference  was  published  in  the  Winter 
1995  issue  of  SJl  NEWS.) 

ii.  Develop  and  test  auricula  and 
other  educational  materials  to: 

•  illustrate  effective  methods  being 
used  at  the  trial  court.  State,  and  Qrcuit 
levels  to  coordinate  cases  and 
administrative  activities;  and 

•  conduct  regional  conferences 
replicating  the  1992  National 
Conference  on  State/Federal  Judidal 
Relationships. 

iii.  Develop  and  test  new  approaches 
to: 

•  handle  capital  habeas  corpus  cases 
fairly  and  effidentiy; 

•  coordinate  related  State  and  Federal 
criminal  cases; 

•  coordinate  cases  that  may  be 
brought  under  the  Violence  Against 
Women  Act; 

•  exchange  information  and 
coordinate  calendars  among  State  and 
Federal  courts;  and 

•  share  jury  pools,  alternative  dispute 
resolution  programs,  and  court  services. 

•  In  previous  funding  cycles,  the 
Institute  has  supported  national  and 
regional  conferences  on  State-Federal 
judicial  relationships,  a  national 
conference  on  mass  tort  litigation,  and 
the  Chief  Justices'  Spedal  Committee  on 
Mass  Tort  Litigation.  In  addition,  the 
Institute  has  supported  projects 
developing  judidal  impact  statement 
procedures  for  national  legislation 
affecting  State  courts,  and  projects 
examining  methods  of  State  and  Federal 
court  cooperation;  procedures  for 
fadlitating  certification  of  questions  of 
law;  the  impact  on  the  State  courts  of 
diversity  cases  and  cases  brought  under 
section  1983;  the  procedures  used  in 
Federal  habeas  corpus  review  of  State 
court  criminal  cases;  the  fectors  that 


Fajwl 


■P 


/  VoL  60.  Na  240  /  Thursday,  December  14.  1995  /  Notices 


modvals  liliguits  to  ^sct  Fedaral  or 
&ate  oonils;  and  tibe  SBBcfaaniflBS  for 
tnnsiBRkig  ossas  baliieBtt  Padaial  and 
Stata  courts,  as  wail « the  methods  for 
eflacthraiy  oonsoHdaljng.  deciding,  and 
"""g*^  coBiplex  litgation.  The 
butitnte  has  also  supported  a  test  of 
■■ripniwg  qwdaUaed  |taw  dssks  to  trial 
courts  hearing  capital  cases  in  otder  to 
improve  the  fdrness  «nd  effidenqr  of 
de^h  penalty  litigBtidn  at  the  trial  level, 
a  rleeringhouse  m  infKmetion  on  State 
oansdtuthmel  law  decisions, 
educelianel  {Hogrsma  for  State  judges 
on  coofdinatioB  of  FefleiBl  benkruptcy 
cases  with  State  litigaliaii.  «id  a 
it"*pt*  T»ff"*"HB  **r  implications  of 
the  'TedataHasHon"  if  crime. 

g.  Goii^tHeDoelinplpnenfDtJdn 
Avyecte.  hi  1995.  the  Institute 
sponsoied  four  national  confaenoss  on 
issues  of  critical  impqrtanoe  to  the  State 
courts:  j 

•  The  National  Couarenoa  on 
Eliminating  Race  andJElhnic  Bias  in  the 
Courts  held  march  2-6. 1995  in 
Albuquetque.  MM; 

•  Trie  NitioaBllnti^dvanch 
ConfmacB  on  Pundiag  the  St^e  Courts 
held  Septamber  28-ak:tober  1. 1995  in 
Minneapolis.  MN: 

•  The  National  Toiim  Hall  Meeting  on 
Improving  Public  Confidence  in  the 
Courts  convened,  via  a  videoconlmnce. 
in  11  sites  across  the  iountry  on  Octobw 
13-14. 1995;  and 

•  The  Natiooal  Syiaposium  on  the 
fanplementatiott  and  <l)peiadon  of  Drug 
Courts  to  be  held  on  ])eceniber  2-5, 
1995  hi  Portland^  C^ 

The  Institute  is  interested  in 
supporting  educatlant  demuusleation. 
tedinicel  assistance.  Ssseerdi.  and 
evaluation  pro)ecte  toleddrses  die  issues 
or  implenient  the  recqmmendations  and 
State  acdon  {dens  waiting  from  ttieee 
confonnces.  The  Institute  is  perticulariy 
interested  in  supportiiDig: 

i.  TheMtfJonof  Cojmrenceon 
KHminating  Race  andEUuuc  Bias  in  the 
Courts— Innovative  naticmai.  regional, 
and  StMe  prefects  addraesing  the  non- 
State  spedfio  issuee  cfsaissert  during 
the  Conference,  andpaofects  to 
impiameDt  the  ecttQn,plans  developed 
by  teems  from  {urisdi^ans  which  were 
undile  to  meet  the  previously 
announced  special  Oatobw  6. 1995. 
dnedHns  far  concept  pspers.  (For  further 
infarmatien  diout  the  Conference, 
contact  S)I  Program  Manager  Cheryl  D. 
Reynolds  at  703-6a4-«100.  or  |ohn 
Richardson,  Rsseerchi  Associate, 
Nstional  Canter  ftv  State  Courts,  P.O. 
Box  7998,  MmUamrintrg,  VA  23187- 
8798. 804-253-2000.) 

fai  previous  fundini  cycles,  the 
faistibite  has  supportiSd  severel  pn^ects 
.to  psepaie  and  test  otricula  and  oUier 


materials  Cor  judges,  court  personnel, 
and  judicial  education  faculty  on 
diversity  end  related  issues;  end  provide 
information  rsgarding  the  American 
justice  system  for  non-English  speekns. 
and  improve  the  quality  of  coiBt 
intermetiiw. 

ii.  ilie  Nationat  Interbmnch 
Conference  on  Funding  the  State 
Cburfs— Innovative  pn^ecte  to  develop 
and  test  methods  for  liiddng 
assessmmto  of  efiiBctiveness,  such  as  the 
Trial  Court  Perfannenoe  Standards,  to 
fiscal  planning  md  budgeting,  including 
service  efforto  and  accompliahmento 
approaches  (SEA),  performance  audita, 
and  perfonnance  budgeting;  and  test 
innovative  programs  and  procedures  for 
providing  deer  end  open  interfaraich 
communications  at  tlte  State  and  local 
levels.  (For  farther  infinmation  about 
this  conference,  contact  SJI  Deputy 
Director,  Ridiard  Van  Duiamd  703i*,.:r;;- 
684-6100  OT  Robert  Tobin,  Seni<v 
Reseercfa  Associate.  National  Cantw  for 
State  Courto.  1700  N.  Mo«e  Street. 
Suite  1710,  Arlington.  VA  22209  703- 
841-0200.) 

In  previous  fonding  cycles,  tiie 
Institute  has  supported  projects  that 
exemined  State  court  expenditures  and 
staffing:  documented  methods  for 
determining  judgeship  needs;  inepered 
a  trial  court  financial  management 
guide;  analysed  diSsfing  methods  far 
financing  court  facilities;  evaluated 
techniquea  for  improving  collectian  and 
administration  of  monetary  penalties 
and  asseeaments;  and  preeented  regional 
conferanoes  on  improving  relations 
betwem  the  judidel  end  legislative 
bvBiiQiBs  01  flowmnoiita 

m.  The  Ndtioaal  Town  Hail  Meetbig 
on  bnjaoviag  FaUic  Confidence  in  the 
Coiirte— hinovattve  projects  to 
implement  the  findings, 
recommendations,  strategies,  and  action 
plans  developed  by  the  local  receiving 
sites  ss  well  as  at  the  natiooal  broedcest 
site.  (For  further  informatitm  shout  the 
National  Town  Hall  meeting,  contact  SJI 
Progrem  Msnagv  Cheryl  D.  Reynolds, 
703-684-6100;  Dr.  Psraela  Casey. 
Seni(v  Reseerdi  Associate.  National 
CentOT  for  State  Courts  P.O.  Box  8798. 
Williamrinug,  VA  23187-8798. 804- 
253-2000;  or  Kathleen  Sempeon. 
Director,  btformatim  and  Progrsm 
Services,  American  Judicature  Society. 
25  E.  Weshington  Street.  Suite  1600, 
Chicego.  IL  60602. 312-558-6900). 

For  a  lift  of  pteviouaty  funded 
projects  on  topics  rdated  to  the 
Nati<mal  Town  Hall  Maeting,  tee  section 
113 J.a. 

iv.  Nati(mal  Symposium  <m  the 
bnplemefntation  and  Operatkui  trfDrug 
Courts— Innovative  projecte  that  address 
the  issues,  findings,  and 


recommendations  resulting  from  the 
Symposium,  including,  but  not  limited 
to: 

•  The  (fovelopment  and  testing  of 
educational  programs  fax  judges  and 
court  personnel  concerning  the 
management  of  treatment-besed  drug 
courtprograms; 

•  Tne  examination  of  the  judicial 
ethics  concerns  that  may  be  involved  in 
operating  a  treetment-besed  drug  court 
program; 

•  The  preperati<m  of  measures,  forms, 
and  other  tools  fat  self-evaluation  of  a 
treatment-bued  drug  court  program; 

•  The  devdc^mient  and  testing  of  . 
innovative  information  systems  to 
facilitate  the  efficient  sharing  of 
infiormation  between  the  court  and  the 
agencies  and  services  involved  in  the 
operation  of  an  effective  treetment-bese 
drug  court  program;  and 

•  lite  evaluetion  of  the  applicability 
of  court-enfinced  treetmoit  fmigrams  to 
substance  abuse-related  cases  involving 
juveniles  and  cases  requiring  treatment 
services  in  addition  to  substance  abuse 
treetment  (e.g,  raousal  abuse,  diild 
dnise,  or  mmtal  heelth  cases). 

(For  farther  infimnation  contact  SJI  ' 
Program  Manager  Janice  Munsterman 
703-684-6100  w  Caroline  Cooper, 
Justice  Programs  Office,  The  American 
University.  4400  Messechusetto  Avenue 
NW.  Brendywine-Suite  660, 
Weshington.  DC  20016-8159. 202-88S- 
2875.) 

The  Institute  will  not  fund  jvojecte 
focused  on  developing  additional 
assessment  tools,  establishing  court- 
enfnoed  treatment  programs  finr  adult 
substance  abusers,  or  providing  support 
for  besic  court  or  treetment  serrices. 

In  previous  famding  cydee,  the 
Instituto  has  qKmscBed  a  Natiimal 
Conference  on  Subetance  Abuse  and  the 
Courts,  and  State  effivte  to  implement 
the  plsjis  developed  et  that  Conference. 
It  hat  also  helped  to  support  projects  to 

i)rovide  tedinicel  assistance  to  S^ate  and 
ocal  courts;  identify  successful  drug 
case  management  strategies;  conduct 
seminars  on  drug  case  managonent;  and 
devefop  a  guidsfcook  fat  implementing 
drug  case  processing  initiatives;  as  well 
as  to  conduct  regional  training  programs 
for  State  judges  snd  legislators  on 
substance  abuse  treetment  In  addition, 
SJI  has  supported  the  evaluation  o£ 
court-enforced  treetment  programs 
initiated  by  the  Dade  County,  Florida, 
Puladd  County,  Arkansas,  and  New 
York  City  courts;  special  court-<»dered 
programs  for  women  othnders,  and 
other  court-beaed  aloohd  and  drug 
aaeeaamsnt  pragnms;  replication  of  the 
Dade  County  program  in  non-uiban 
sites;  sssessmento  of  the  impect  of 
fegislatiaa  and  court  decisions  deeling 
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with  drug-afiiBcted  infants,  and 
strategies  for  coping  with  increasing 
caseload  pressures;  development  of  a 
bendibook  and  other  educational 
materials  to  assist  judges  in  child  abuse 
and  neglect  cases  involving  parental 
substance  abuse  and  in  developing 
appropriate  sentences  for  pre^gnant 
substuice  abusers;  teste  of  the  use  of  a 
dual  diagnostic  treatment  model  Uu 
domestic  violence  cases  in  which 
substance  abuse  was  a  factor;  and 
presentation  of  local  and  regional 
educational  programs  for  judges  and 
other  court  personnel  on  substance 
abuse  and  its  treatment. 

C.  Technical  Assistance  Grants 

1.  Description  of  the  Program.  The 
Board  will  set  aside  up  to  $400,000  of 
Fiscal  Year  1996  funds  to  support  the 
provision  of  technical  assistance  to  State 
and  local  courte.  The  exact  amount  to  be 
awarded  for  these  grants  will  depend  on 
the  number  and  quality  of  the 
applications  submitted  in  this  category 
and  other  categories  of  the  Guideline.  It 
is  anticipated,  however,  that  at  least 
$100,000  will  be  available  each  quarter 
to  support  Technical  Assistance  grante. 
The  program  is  designed  to  provide 
State  and  local  courts  with  sufficient 
support  to  obtain  technical  assistance  to 
diagnose  a  problem,  develop  a  response 
to  mat  problem,  and  initiate 
iniplementation  of  any  needed  changes. 

Technical  Assistance  grante  are 
limited  to  no  more  than  $30,000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultante,  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program,  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
replicating,  or  both.  Technical 
assistance  grant  funds  ordinarily  may 
not  be  used  to  support  production  of  a 
videotape.  Normally,  the  technical 
assistance  must  be  completed  within  12 
months  after  the  start-date  of  the  grant. 

2.  EligibHity  for  Technical  Assistance 
Grants.  Only  a  State  or  local  court  may 
apply  for  a  Technical  Assistance  grant. 
As  with  other  awards  to  State  or  local 
courte,  cash  or  in-kind  match  must  be 
provided  equal  to  at  least  50%  of  the 
grant  amount. 

3.  Review  Criteria.  Technical 
Assistance  grants  v  .11  be  awarded  on 
the  basis  of  criter  i  including:  whether 
the  assistance  would  address  a  critical 
need  of  the  court;  the  soundness  of  the 
technical  assistance  approach  to  the 
problem;  the  qualifications  of  the 
consultantCs)  to  be  hired,  or  the  spedfic 
criteria  that  will  be  used  to  select  the 
consultant(s):  commitment  on  the  part 
of  the  court  to  act  on  the  consultant's 
recommendations;  and  the 


reesonableness  of  the  proposed  budget. 
The  Institute  also  will  consider  factore 
such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 
of  subject  matter,  geographic  divereity, 
and  the  level  of  appropriations  available 
to  the  Institute  in  the  current  year  and 
the  amoimt  expected  to  be  available  in 
succeeding  fiscal  years. 

The  Board  has  delegated  ite  authority 
to  approve  these  grants  to  ite  Technical 
Assistance  Committee. 

4.  Application  Procedures.  In  lieu  of 
formal  applications,  applicante  for 
Technical  Assistance  grants  may 
submit,  at  any  time,  an  original  and 
three  copies  of  a  detailed  letter 
describing  the  proposed  project  and 
addressing  the  issues  listed  below. 
Letters  from  an  individual  trial  or 
appellate  court  must  be  signed  by  the 
presiding  judge  or  manager  of  that  court. 
Letters  from  the  State  court  system  must 
be  signed  by  the  Chief  Justice  or  State 
Court  Administrator. 

Although  there  is  no  prescribed  form 
for  the  letter  nor  a  minimum  or 
maximum  page  limit,  letters  of 
apphcation  should  include  the 
following  information  to  assure  that 
each  of  the  criteria  is  addressed: 

a.  Need  for  Funding.  What  is  the 
critical  need  fadng  the  court?  How  will 
the  proposed  technical  assistance  help 
the  court  to  meet  this  critical  need?  Why 
cannot  State  or  local  resources  fully 
support  the  costs  of  the  required 
consultant  services? 

b.  Project  Description.  What  tasks 
would  the  consultant  be  expected  to 
perform  and  how  would  they  be 
accompUshed?  Who  (organization  or 
individual)  would  be  hired  to  provide 
the  assistance  and  how  was  this 
consultant  selected?  If  a  considtant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdiction's  normal 
procedures  for  prociuing  consultant 
services.)  What  is  the  time  frame  for 
completion  of  the  technical  assistance? 
How  would  the  court  oversee  the  project 
and  provide  guidance  to  the  consultant, 
and  who  at  the  court  would  be 
responsible  for  coordinating  all  project 
tasks  and  submitting  quarterly  progress 
and  finandal  status  reports? 

If  the  consultant  has  been  identified, 
a  letter  from  that  individual  or 
organization  documenting  interest  in 
and  availability  for  the  project,  as  well 
as  the  consultant's  ability  to  complete 
the  assignment  within  the  proposed 
time  period  and  for  the  proposed  cost 
should  accompany  the  applicant's  letter. 
The  consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 


the  Instituto  upon  completion  of  the 
technical  assistance. 

c.  Likelihood  of  Implementation. 
What  steps  have  been/ will  be  taken  to 
fadUtate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
coofwration  of  specific  court  offidals  or 
committees,  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  will  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  will  they  be  involved  in  the  review 
of  the  recommendations  and 
development  of  the  implementation 
plan? 

d.  Budget  and  Matching  State 
Contribution.  A  completed  Form  E, 
"Preliminary  Budget"  (see  Appendix  V 
to  the  Grant  Guideline),  must  be 
included  with  the  applicant's  letter 
requesting  technical  assistance.  Please 
note  that  the  estimated  cost  of  the 
technical  assistance  services  should  be 
broken  down  into  the  categories  listed 
on  the  budget  form  rather  than 
aggregated  under  the  Consultant/ 
Contractual  category.  The  budget 
narrative  should  provide  the  basis  for  all 
project-related  costs,  including  the  basis 
for  determining  the  estimated 
consultant  coste  (e.g.,  number  of  days 
per  task  times  the  requested  daily 
consultant  nite).  In  addition,  the  budget 
should  provide  for  submission  of  two 
copies  of  the  consultant's  final  report  to 
the  Institute. 

e.  Support  for  the  Project  from  the 
State  Supreme  Court  or  its  Designated 
Agency  or  Council.  Written  concurrence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  (see 
Appendix  \^)  signed  by  the  Chief 
Justice  of  the  State  Supreme  Court  or  the 
Chief  Justice's  designee,  or  a  letter  from 
the  State  Chief  Justice  or  designee.  The 
concurrence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the 
application.  The  concurrence  also  must 
spedfy  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
spedfied  agency  or  coundl  to  receive 
the  funds  direcUy. 

Letters  of  application  may  be 
submitied  at  any  time;  however,  all  of 
the  letiers  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Apphcante  submitting  letters  between 
September  30  and  December  22,  1995 
will  be  notified  of  the  Board's  decision 
by  March  22, 1996;  those  submitting 
letters  between  December  23, 1995  and 
March  29, 1996  will  be  notified  by  July 
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1. 1986.  Natificitti<m.of  the  Boaid's 
dedrioiM  concwning  httaw  iMJled 
betweem  kfncfa  30  Md  huM  17, 1996 
wiU  be  iBMfe  by  Au#ist  31, 1996. 
Sui^act  to  the  availiiility  of  sufficient 
•ppiopriatiaQS  for  fi#cd  year  1997, 
appUcants  submitting  lettMs  between 
June  18  and  S^Ksmber  38, 1996  will  be 
notified  by  Dsosmbef  17. 1996. 

If  die  support  or  o^opentian  <rf 
agencies,  nmding  bodies,  organizatioos, 
<x  courts  othsr  than  the  applicant, 
would  be  needed  in  order  m  the 
consultant  to  perforqi  the  required  tasks, 
written  assurances  of  such  support  at 
cooperation  must  accompany  the 
appuortion  letter.  Si^ppcnt  letters  also 
nuiy  be  submitted  uqder  separate  cover, 
howevOT,  to  ensure  tliat  thera  is 
sufficient  time  to  Initig  them  to  the 
attention  of  the  Board's  Technical 
Assistance  Committee,  letters  sent 
under  separate  cover  must  be  received 
not  less  tnan  two  we^ks  prior  to  the 
Boerd  meeting  at  which  the  technical 
asslstanoB  requests  Will  be  considered 
(i.e.,  by  Pefaniary  14,1996;  May  29, 
1996,  and  July  ir,  1996). 

5.  Grantee  Respoi^bilities.  Technical 
Assistance  grant  recipients  sre  subject  to 
the  same  quarterly  reporting 
requirements  ss  othv  Institute  grantees. 
At  the  conclusion  of  ithe  grant  period,  a 
Technical  Assistance  grant  recipient 
must  complete  a  Tecimical  Assistance 
Evaluation  Pwm.  The  grantee  also  must 
submit  to  the  Institute  two  copies  of  a 
final  report  that  explains  how  it  intends 
to  act  on  the  consultant's 
recommendations  asiwell  as  two  copies 
of  the  consultant's  wHtten  report 

DLDafiMiioas 

The  following  definitions  apply  for 
the  purpoees  of  this  fuidriine: 

A.  Institute 
The  State  histice 

B.  State  Supreme  Court 

The  hi^iest  appellate  court  in  a  State, 
or.  for  the  purposes  «f  the  Institute 
program,  a  constitutionally  or 
legislatively  estahlisbed  judicial  council 
that  acts  in  place  of  <hat  court  In  States 
having  moe  than  oQb  court  wdth  final 
appellete  authraity.  State  Supreme 
Court  shall  mean  th^  court  wrhich  also 
has  administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
Court  also  includes  (^  office  of  the 
Court  or  council,  if  any.  it  designates  to 
perfana  the  functions  described  in  this 
Guideline. 

C.  Designated  Agenqy  or  Council 

The  office  w  judii^  body  which  is 
authwized  under  St$te  law  or  by 
detogation  frnn  the  &ate  Supreme 


listii 


itute. 


Court  to  apiHove  applications  for  funds 
and  to  raoeive.  administer,  and  be 
accountable  bx  those  funds. 

D.  Grantee 

The  organizatiani  entity,  or  individual 
to  wUch  an  awud  of  Institute  funds  is 
made.  For  a  grant  baaed  on  an 
application  bam  a  State  or  local  court, 
grantee  rafBrs  to  the  State  Supreme 
Court  or  its  designee. 

E.  Subffontee 

A  State  or  local  court  which  receives 
Institute  funds  throu^  the  State 
Supreme  Court 

P.  Match 

The  portion  of  pn^ect  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  funds  by 
the  grantee  to  support  tlm  project.  In- 
kindmatdi  condsts of  ccmtributions of 
time,  services,  space,  supplies,  etc., 
made  to  the  project  by  the  grantee  or 
others  (e.g.,  advisory  board  members) 
Winking  directly  on  the  project  Under 
normal  drcumstanoes.  allowable  match 
may  be  incurred  only  during  the  project 
period.  When  appropriate,  and  with  the 
prior  written  permission  of  the  Institute, 
match  may  be  incurred  fin»n  the  date  of 
the  Institute  Board  of  Directors' 
approval  of  an  award.  Match  does  not 
include  project-related  income  such  as 
tuition  or  revenue  from  the  sale  of  grant 
products,  or  the  time  of  participants 
attending  an  education  program. 
Amoimts  a»tributed  as  cadi  or  in-kind 
match  may  not  be  recovered  through  the 
sale  of  grant  products  during  or 
following  the  grant  period. 

G.  Cordinuation  Grant 

A  grant  of  no  more  than  24  months  to 
permit  completion  of  activities  initiated 
under  an  existing  Institute  grant  or 
enhancement  of  the  programs  or 
services  produced  or  established  during 
the  imor  grant  period. 

H.  Ort'going  Support  Grant 

A  grant  of  up  to  36  mcmths  to  support 
a  project  that  is  national  in  scope  and 
that  provides  the  State  courts  with 
services,  programs  or  products  for 
which  there  is  a  continuing  important 
need. 

/.  Human  Subjects 

Individuals  who  are  participants  in  an 
experimental  procedure  or  who  are 
asked  to  provide  inlnmatiai  about 
themselves,  their  attitudes,  fseUngs, 
opinions  and/w  experiences  through  an 
interview,  questionnaire,  or  other  data  ' 
coUectimi  technique(s). 


/.  Curriculum 

The  materials  needed  to  replicato  an 
education  or  training  program 
developed  with  ^ant  funds  including, 
but  not  limited  to:  the  learning 
objectives:  the  presentaticm  mediods;  a 
sample  agnada  or  schedule;  an  outline 
of  presentations  and  other  instructors' 
notes:  copies  of  oveihead  transperendes 
or  other  visual  aids;  exercises,  case 
studies,  hypotheticals'.  quizzes  and 
other  materials  for  involving  the 
participants:  badcground  materials  for 
participants:  evahution  fonns;  and    ■'' 
suggestions  (or  replicating  the  program 
includiiu  possible  foculty  or  the 
prefiBired  qualifications  or  experience  of 
those  selected  as  faculty. 

K.  Products 

Tangible  materials  resulting  from 
fonded  projects  including,  but  not 
limited  to:  curricula;  monographs; 
reports;  books;  articles;  manuals; 
handbooks:  benchbooks;  guidelines; 
videotapes;  audiotapes;  and  computer 
software. 

IV.  EUgibilHy  liDr  Award 

In  awarding  fimds  to  accomplish 
these  objectives  and  purpoees.  the 
Institute  has  been  authorized  by 
Congress  to  award  granto.  cooperative 
agreemente.  and  contracto  to  State  and 
local  courta  and  their  agencies  (42 
U.S.C  10705(bMl)(A));  national 
nonprofit  ori^uiizaticHis  ccmtrolled  by. 
operating  in  conjunction  with,  and 
serving  the  judidal  branches  of  State 
govOTunenta  (42  U.S.C  lQ70S(b)(l)(B)): 
and  national  nonprofit  oiganizations  for 
the  education  and  training  of  judges  egid 
suppot  personnel  of  the  judicial  branch 
of  State  govMnmenta  (42  U.S.C 
10705(b)(1)(C)). 

An  applicant  will  be  considned  a 
nationd  education  and  training 
applicant  under  section  1070S(b)(l)(Q 
i^  (1)  the  principal  purpose  or  activity 
of  the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  court  personnel;  and  (2)  the 
applicant  demonstrates  a  record  of 
substantial  experience  in  the  field  of 
judicial  education  and  training. 

The  Institute  also  is  authorized  to 
make  awards  to  other  nonprofit 
organizations  with  e;  oertise  in  judicial 
administration,  instituiions  of  Ugher 
education,  individuals,  partnerships, 
firms,  corporations,  and  private  ageiKdes 
with  expmtise  in  judicial 
administration,  provided  that  the 
objectives  of  the  relevant  program 
aree(s)  can  be  served  better,  bi  making 
this  judgment,  the  Institute  will 
consider  the  likely  replicability  of  the 
projecte'  methodology  and  resulte  in 
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other  jurisdictions.  For  profit 
oiganizatitms  are  also  eligible  for  grants 
and  cooperative  agreements;  however, 
they  must  waive  their  fees. 

"Hie  Institute  may  also  make  awards  to 
Federal,  State  or  local  agencies  and 
institutions  other  than  courts  for 
services  that  cannot  be  adequately 
provided  through  nongovernmental 
arrangements. 

In  addition,  the  Institute  may  enter 
into  inter^agency  agreements  with  other 
public  or  private  funders  to  support 
projects  consistent  with  the  purpose  of 
the  State  Justice  Institute  Act. 

Each  application  for  funding  firom  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court  or  its  designated  agency 
or  council.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordance  with  section  XI.B.2.  of  this 
Guideline.  A  list  of  persons  to  contact 
in  eech  State  regarding  approval  of 
applications  from  State  and  local  courts 
and  administration  of  Institute  grants  to 
those  courts  is  contained  in  Appendix  I. 

V.  Types  of  Projecta  and  Granto;  Size  of 
Awanls 

A.  Types  of  Projects 

Except  as  expressly  provided  in 
section  II.B.2.b.  and  n.C  above,  the 
Institute  has  placed  no  limitation  on  the 
overall  number  of  awards  or  the  number 
of  awards  in  each  special  interest 
category.  The  general  types  of  projects 
are: 

1.  Education  and  training; 

2.  Research  and  evaluation; 

3.  Demonstration;  and 

4.  Technical  assistance. 

B.  Types  of  Grants 

The  Institute  has  established  the 
following  t)rpes  of  grants: 

1.  New  grants  (See  sections  VL  and 

vn.). 

2.  Continuation  grants  (See  sections 
ni.H.  and  IX.A). 

3.  On-going  Support  grants  (See 
sections  III.I.  and  IX.B.). 

4.  Technical  Assistance  grants  (See 
section  n.C). 

5.  Curriculiun  Adaptation  granto  (See 
section  n.B.2.b.ii.); 

6.  Scholarships  (See  section 
II.B.2.b.iii). 

C.  Maximum  Size  of  Awards 

1.  Except  as  specified  below, 
applications  for  new  projects  and 
applications  for  continuation  grants  may 
request  funding  in  amounts  up  to 
$200,000,  although  new  and 
continuation  awards  in  excess  of 


$150,000  are  likely  to  be  rare  and  to  be 
made,  if  at  all,  only  for  highly  promising 
proposals  that  will  have  a  significant 
impact  nationally. 

2.  Applications  for  on-going  support 
granto  may  request  funding  in  amounto 
up  to  $600,000.  At  the  discretion  of  the 
Board,  the  funds  for  on-going  support 
granto  may  be  awarded  either  entirely 
from  the  Institute's  appropriations  for 
the  fiscal  year  of  the  award  or  from  the 
Institute's  appropriations  for  successive 
fiscal  years  beginning  with  the  fiscal 
year  of  the  airard.  When  funds  to 
support  the  fiill  amount  of  an  on-going 
support  grant  are  not  awarded  horn  the 
appropriations  for  the  fiscal  year  of 
award,  funds  to  support  any  subsequent 
years  of  the  grant  will  be  made  available 
upon  (1)  the  satisfectory  performance  of 
the  project  as  reflected  in  the  quarterly 
Progress  Reports  required  to  be  filed  and 
grant  monitoring,  and  (2)  the  availability 
of  appropriations  for  that  fiscal  year. 

3.  Applications  for  technical 
assistance  granto  may  request  funding  in 
amounto  up  to  $30,000. 

4.  Applications  for  curriculum 
adaprtation  grants  may  request  funding 
in  amounts  up  to  $20,000. 

5.  Applications  for  scholarships  may 
request  fonding  in  amounts  up  to 
$1,500. 

D.  Lengfh  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  will  not 
exceed  15  months. 

2.  Grant  periods  for  on-going  support 
grants  ordinarily  will  not  exceed  36 
months. 

3.  Grant  periods  for  technical 
assistance  grants  and  curriculum 
adaptation  grants  ordinarily  will  not 
exceed  12  months. 

VL  Suspension  of  the  Concept  Paper 
SuhmissioB  Requirement 

Because  of  its  reduced  appropriation 
for  FY  1996,  the  Institute  is  not  using 
concept  papers  as  part  of  its  funding 
process  this  year,  except  for  the  special 
funding  cycle  announced  previously  to 
follow  up  on  the  National  Conference 
on  Eliminating  Race  and  Ethnic  Bias  in 
the  Courts.  Courto,  organizations,  and 
individuals  seeking  a  new  grant  to 
support  a  project  must  file  a  full 
application  meeting  the  requirements 
set  forth  in  Chapter  VII.  of  this 
Guideline,  unless  the  applicant  is 
seeking  a  grant  under  the  Institute's 
Curriculum  Adaptation,  Scholarship,  or 
Technical  Assistance  grant  programs. 
(See  sections  II.B.Z.b.  ii  and  iii,  and 
section  n.C,  respectively) 


Vn.  Application  Requiremento  for  New 
Project 

An  application  for  Institute  funding 
support  must  include  an  application 
form;  budget  forms  (with  appropriate 
dociunentation);  a  project  abstract  and 
program  narrative;  a  disclosure  of 
lobbying  form,  when  applicable;  and 
certain  certifications  and  assurances. 
These  required  application  forms  are 
described  below  and  are  included  in 
Appendix  VII.  They  also  may  be 
requested  via  E-mail  (SJI€>clark.net)  or 
by  calling  the  Institute  and  requesting  a 
copy  (703-684-6100).  AppUcanto  may 
photocopy  the  forms  to  make 
completion  easier. 

A.  Forms 

1.  Application  Form  (FORM  A) 

The  application  form  requesto  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amount  of  funding  support  requested 
from  the  Institute.  It  also  requires  the 
signature  of  an  individual  authorized  to 
certify  on  behalf  of  the  applicant  that 
the  information  contained  in  the 
application  is  true  and  complete,  that 
submission  of  the  appUcation  has  been 
authorized  by  the  applicant,  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D. 

2.  Certificate  of  State  Approval  (FORM 
B) 

An  appUcation  from  a  State  or  local 
court  must  include  a  copy  of  FORM  B 
signed  by  the  State's  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  council.  The  signatin« 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  the  agency  or  council  it  has 
designated.  It  denotes  further  that  if 
fonding  for  the  project  is  approved  by 
the  Institute,  the  court  or  the  specified 
designee  will  receive,  administer,  and 
be  accountable  for  the  awarded  foods. 

3.  Budget  Forms  (FORM  C  or  Cl) 

Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  FORM  C  or  in  the  spreadsheet 
format  of  FORM  Cl.  Applicants 
requesting  $100,000  or  more  are 
strongly  encouraged  to  use  the 
opreadsheet  format.  If  the  proposed 
project  period  is  for  more  than  a  year, 
a  separate  form  should  be  submitted  for 
each  year  or  portion  of  a  year  for  which 
grant  support  is  requested. 

hi  addition  to  FORM  C  or  Cl, 
applicants  must  provide  a  detailed 
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bucket  narrative  pidviding  m 
explanation  of  the  basis  fm  the 
estimates  in  each  bMdgst  category.  (See 
section  VILD.)         . 

If  funds  from  oth^P  sources  an 
required  to  conduct  jthe  proiect.  either  as 
match  or  to  supptnt  pthm  aspects  of  the 
prefect,  the  source,  ^urrent  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

4.  Assurances  (FORif  D) 

lliis  fonn  lists  the  statutory, 
regulatory,  and  policy  raquiieineAts  and 
conditions  with  whfdi  rKipients  of 
Institute  fimds  must  comply. 

5.  Disclosure  of  Lobbying  Activities 

This  form  requires  applicants  other 
than  units  of  State  at  local  government 
to  disclose  whether  they,  at  another 
entity  that  is  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  positiori  befara  Cangress  on 
any  issue,  arud  to  id^tify  the  specific 
subiects  of  their  lobbying  effbrte.  (See 
section  X.D.) 


B.  Profect  Abstract 

The  abstract  should  highlight  the 
purposes,  goals,  methods  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  oob  single- 
sfMced  page  on  8Vi  ^y  11  inch  paper. 

C.  Program  Narrativt 

The  program  narrttive  for  an 
application  proposing  a  sin^e  prefect 
should  not  exceed  2|  doubh-'Spadd 
pages  on  8'/2  by  11  inch  paper.  Margins 
must  not  be  lees  tha$  1  indt.  and  type 
no  smaller  than  12-point  and  12  cpi 
must  be  used.  The  pfge  limit  does  not 
include  the  forms,  the  abstract,  the 
budget  narrative,  ana  any  appendices 
containing  resumes  and  letisrs  of 
cooperation  or  endossement  Addidonal 
background  material!  should  be  attached 
only  if  it  is  essential  to  impart  a  clear 
understanding  of  the  proposed  project. 
Numerous  and  lengthy  appendices  are 
strongly  discourageti 

The  jprogram  narr^ve  should  address 
the  following  topics^ 

1.  Proiect  Objectives' 

The  applicant  shoald  include  a  clear, 
concise  statnnent  of  iwhat  the  proposed 
project  is  intended  te  accomplii^.  In 
stating  the  objectives  of  the  project, 
applicants  should  focus  on  the  ovwall 
programmatic  objective  (&g..  to  enhance 
imderstanding  and  s^dlls  rsgarding  a 
specific  subject,  or  ta  determine  how  a 
certain  procedure  ancts  the  court  and 
litigBiits)  rather  than  on  operMdonal 
objecdves  (e.g..  provide  training  for  32 
Judys  and  oemt  maaagws.  at  reviawr 
data  froai  306  cases), 


2.  Program  Aress  to  be  Coveaad 

The  appUcant  should  list  the  Special 
Interest  GBtagoryOas)  that  is(ne) 
addressed  by  the  proposed  pn^ect  (see 
section  II.B.).  If  the  propoaed  pr^ect 
does  not  fell  within  one  of  the  Institute's 
Special  Interest  Categories,  the 
applicant  should  list  the  Statutmy 
Program  Area(s)  that  is(are)  addrrased 
by  tim  propoeed  project.  (See  section 
ILA.). 

3.  Need  for  the  Project 

If  the  project  is  to  be  conducted  in  a 
specific  loc8tion(s).  the  applicant 
should  discuss  the  particular  needs  of 
the  project  site(s)  to  be  addressed  by  the 
prefect  and  why  those  needs  are  not 
being  met  through  the  use  of  existing 
matmials.  programs,  procedures, 
services  »  other  resources. 

If  the  project  is  not  site-specific,  the 
appUcant  should  discuss  the  problems 
that  the  proposed  project  would 
address,  and  why  existing  materials, 
programs,  procedures,  services  or  other 
resources  do  not  adequately  resolve 
those  problems.  The  discussicMi  should 
include  specific  references  to  the 
relevant  litnature  and  to  the  experience 
in  the  field. 

4.  Tasks.  Methods  and  Evaluation 

a.  Tasks  and  Methods.  The  applicant 
should  delineate  the  tasks  to  be 
performed  in  achieving  the  project 
objectives  and  iha  methods  to  be  used 
fw  accomplishing  each  task.  For 
example: 

i.  For  research  and  evaluation 
profects,  the  applicant  should  include 
the  data  sources,  data  collection 
strategies,  variables  to  be  examined,  and 
analytic  procedures  to  be  used  for 
conducting  the  research  or  evaluation 
and  ensuring  the  validity  and  genwal 
applicability  of  the  results.  For  prefects 
involving  human  subjects,  the 
discussion  of  methods  should.address 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  a^d 
freedom  for  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  research  but  would  be 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  the  human 
subjects,  a  discussion  should  be 
included  that  explains  the  value  of  the 
proposed  research  and  the  methods  to 
be  used  to  minimise  m  eliminate  such 
risk. 

ii.  For  education  and  training 
projects,  the  applicant  should  include 
the  adult  aduostion  tachniipjes  to  be 
used  in  destoiing  and  prssanHng  die 
piopam.  including  the  teaching/ 
naniing  objectives  of  the  educMioaal 


design,  the  teaching  methods  to  be  used, 
and  the  oppntuid^M  for  structured 
interaction  among  the  participants:  how 
feculty  will  be  reauited,  selected,  and 
trained;  the  proposed  number  and 
length  of  the  coafermoes,  courses, 
seminars  or  woikshops  to  be  conducted; 
the  materials  to  be  provided  and  how 
they  will  be  developed;  and  the  cost  to 
participants. 

iii.  For  demonstration  projects,  the 
applicant  should  incltide  the 
demonstration  sites  and  the  reasons 
they  wer0  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  wrill  be 
identified  and  their  cooperation 
obtained;  and  how  the  program  or 
prooechires  will  be  implenMnted  and 
monitored. 

iv.  Ftx'  technical  assistance  projects. 
the  applicant  should  explain  the  types 
of  assistance  that  will  be  provided;  the 
particular  issues  and  problems  for 
which  assistance  tvill  be  provided;  how 
requests  wiU  be  obtained  and  the  type 
of  assistance  determined;  how  suitable 

Eroviders  will  be  selected  and  briefed; 
ow  reports  will  be  reviewed;  and  tin 
cost  to  recipients. 

b.  Evaluation.  Every  ptroject  design 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 
designed  to  provide  an  objective  and 
independent  assessmmt  of  the 
effectivffliess  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  proceduras,  technology  or 
services  tested;  or  the  validity  and 
applicability  ojf  the  research  conducted. 
In  addition,  where  appropriate,  the 
evaluation  process  should  be  (feugned 
to  provide  on-going  or  periodic  feeid 
back  on  the  e^ctiveness  ot  utility  of 
particular  programs,  educational 
ofierings.  or  achievements  which  can 
then  be  further  refined  as  a  result  of  the 
evaluation  process.  The  plan  should 
present  the  qualifications  of  the 
evaluator<s);  describe  the  critnia. 
related  to  the  project's  programmatic 
objectives,  that  will  be  used  to  evaluate 
the  project's  effectiveness;  explain  how 
the  evaluation  will  be  conducted, 
including  the  specific  data  coUec^on 
and  analysis  techniques  to  be  used; 
discuss  why  this  approach  is 
appropriate;  and  present  a  schedule  for 
completi(m  of  the  evaluation  writhin  the 
proposed  project  period. 

Toe  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example: 

i.  An  evaluation  approach  suited  to 
many  research  projects  is  a  review  by  an 
advisory  panel  of  the  raasaich 
Bwthodology,  data  ceyectiao 
instruments,  {wriiminary  Mudysas,  and 
products  as  they  am  inmei.  'Im  paaal 


should  be  OHnpriaed  of  independent 
leseerchers  and  practitioners 
representing  the  perspectives  affected 
by  theproposed  proiect 

ii  Tne  most  valuable  approaches  to 
evaluating  educational  or  training 
programs  wiH  serve  to  reinforce  the 
participants'  learning  experience  while 
providing  usefid  feedback  on  the  impact 
of  die  program  and  possible  areas  for 
improvement.  One  appropriate 
evaluation  approach  is  to  assess  the 
acquisition  of  new  knowledge,  skills, 
attitudes  or  understanding  through 
participant  feedback  on  the  seminar  or 
training  event  Such  faedbadc  might 
hiclude  a  self-assessment  on  what  was 
learned  along  with  the  partickunt's 
response  to  me  quality  and  emctiveness 
of  raodty  presentations,  the  format  of 
sessions,  the  value  or  usefulness  of  the 
material  presmted  and  odier  relevant 
factors.  Another  appropriate  approach 
would  be  to  use  an  incfependent 
observer  who  might  request  verhal  as 
well  as  written  responses  from 
participants  in  the  program.  When  an 
education  project  involves  the 
development  of  curriciilar  materials  an 
advisory  panel  of  relevant  experts  can 
be  coupled  with  a  test  of  the  ciurriculum 
to  obtain  the  reactions  of  participants 
and  faculty  as  indicated  above. 

iii.  The  evaluation  plan  for  a 
demonstration  project  should 
encomp^  an  assanment  of  program 
effectiveness  (e.g.^ow  well  did  it 
woric?);  useo^satMaction,  if  appropriate: 
the  cost-effectiveness  of  the  program:  a 
process  analya^W  the  program  (e.g., 
was  theprograin^plemented  as 
designed?  did  it  provide  the  services 
intended  to  the  targeted  population?); 
the  impact  of  the  program  (e.g..  what 
effect  did  the  program  have  on  the 
court?  what  benefits  resulted  from  the 
program?);  and  the  replicability  of  the 
program  or  ccHnponents  of  the  program. 

iv.  For  technical  assistance  projects, 
applicants  shoidd  explain  how  the 
quality,  timeliness,  and  impact  of  the 
assistance  provided  will  be  determined, 
and  should  develop  a  mechanism  for 
faedback  from  both  the  users  and 
providers  of  the  technical  assistance. 

V.  Evaluation  plans  involvii^}  human 
subjects  should  include  a  discussion  of 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  evaluation  but  would  be 
affected  by  it  Other  than  the  provision 
of  confidentiality  to  respondents, 
human  subjects  pntfection  issues 
ordinarily  are  not  applicable  to 
participants  evaluating  an  education 
program. 


5.  Project  Management 

The  applicant  should  present  a 
detailed  management  plan  including  the 
starting  and  completion  date  for  each 
task;  ihe  time  commitments  to  the 
project  of  key  staff  and  their 
responsibilities  regarding  each  project 
task;  and  the  procedures  that  will  be 
used  to  ensure  that  aU  tasks  are 
performed  on  time,  within  budget,  and 
at  the  highest  level  of  quality.  In 
preparing  the  project  time  line.  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 
dissemination  will  occur  within  the 
proposed  project  period.  The 
management  plan  must  also  provide  tor 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  witUn  30  days 
after  the  close  of  each  calendar  quarter 
(i.e.,  no  later  than  January  30.  April  30, 
July  30,  and  Octobw  30). 

Applicants  should  be  aware  that  the 
Institute  is  unlikely  to  approve  more 
than  one  limited  extension  of  the  grant 
period.  Therefore,  the  management  plan 
should  be  as  realistic  as  possible  and 
fully  reflect  the  time  coinmitments  of 
the  proposed  project  staff  and 
consiUtants. 

6.  Products 

The  application  should  contain  a 
description  of  the  products  to  be 
developed  by  the  project  (e.g.,  training 
ciirricula  and  materii^.  videotapes. 
articles,  manuals,  or  handbooks), 
including  when  they  will  be  submitted 
to  the  In^tute. 

a.  Dissonination  Plan.  The 
appUcation  must  explain  how  and  to 
whom  the  products  will  be 
disseminated;  describe  how  they  will 
benefit  the  State  courts  includii^  how 
they  can  be  used  by  judges  and  court 
personnel:  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget:  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  will  be  offered  to  the  courts 
community  and  the  public  at  large  (i.e. 
whether  products  will  be  distributed  at 
no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  nhmging 
recipients  and  the  estimated  price  of  the 
product),  (see  section  X.V.)  Ordinarily, 
applicants  should  schedule  all  product 
preparation  and  distribution  activities 
within  the  project  period.  Applicants 
also  must  submit  a  diskette  containing 
a  one-page  abstract  simmiarizing  the 
products  residting  from  a  project  in 
Word.  WordPerfect  or  ASCII.  The 
abstract  should  include  the  grant 
number  and  the  name  of  a  contact 


penoo  together  with  that  individual's 
address,  telephone  niunber.  and  e-mail 
address  (if  applicable). 

A  copy  of  each  product  must  be  sent 
to  the  library  established  in  each  State 
to  collect  the  materials  developed  with 
Institute  support  (A  list  of  these 
libraries  is  nnntained  in  Appendix  TL) 
To  facilitate  their  use.  all  videotaped 

!>roduct8  should  be  distributed  in  VHS 
brmat. 

Twenty  copies  of  all  project  products, 
must  be  submitted  to  the  Institute.  A 
master  copy  of  each  videotape,  in 
addition  to  20  copies  of  each  videotape 
product,  must  also  be  provided  to  the 
Institute. 

b.  Types  of  ProducU,  The  type  of 
products  to  be  prepared  depend  on  the 
nature  of  the  project  For  example,  in 
most  instances,  the  products  of  a 
research,  evaluation,  or  demonstraticm 
project  should  include  an  article 
summariiing  the  project  findings  that  is 
publishable  in  a  journal  s«ving  the 
courts  commimity  nationally,  an 
executive  summary  that  will  be 
disseminated  to  the  project's  primary 
audience,  or  both.  Applicants  proposing 
to  conduct  empirical  research  or 
evaluation  projects  with  national  import 
should  describe  how  they  will  make 
their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  X.W.) 

The  curricula  and  other  products 
developed  by  education  and  training 
projects  should  be  designed  for  use 
outside  the  classroom  so  that  they  may 
be  used  again  by  original  participants 
and  others  in  the  course  of  their  duties. 

c.  Institute  Review.  Applicants  must 
provide  for  submitting  a  final  draft  of 
written  grant  product(s)  to  the  Institute 
for  review  and  approval  at  least  30  days 
before  the  product(s)  are  submitted  for 
publication  or  reproducticm.  For 
products  in  a  videotape  or  CD-ROM 
format,  applicants  must  provide  for 
incremental  Institute  review  of  the 
product  at  the  treatment  script,  rough- 
cut  and  final  stages  of  development,  or 
their  equivalents.  No  grant  funds  may  be 
obligated  for  publication  or 
reproduction  of  a  final  grant  product 
without  the  written  approval  of  the 
Institute. 

d.  Acknowledgment,  Disclaimer,  and 
Logo.  Applicants  must  also  provide  for 
induding  in  all  project  products  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute 
and  a  disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline.  The  "SJI"  logo  mtist  appear 
on  the  front  cover  of  a  written  product, 
or  in  the  opening  frames  of  a  video 
product,  imless  the  Institute  approves 
another  placement 
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7.  Applicant  Status    t 

An  applicant  that  i|  not  a  SMb  or 
local  court  and  has  ott  raorived  a  grant 
from  the  Instftuta  wittiin  the  past  twro 
yean  should  state  wliBthOT  it  is  01  thar  a 
national  non-profit  o^aniation 
controlled  by,  operatteg  in  oonfunction 
with,  and  serving  the  judicial  teandies 
of  State  governments:  or  a  national  non- 
profit otganintion  fot  the  education  and 
training  of  State  oour^  judges  and 
support  personneL  S^  secti<m  IV.  If  the 
applicuit  is  a  nonfud^al  unit  of 
Federal,  State,  or  local  govemmrat,  it 
must  explain  whethet  the  proposed 
services  could  be  adequately  {wovided 
by  non-governmental  lentities. 

8.StaffCapabiUty      j 

The  applicant  should  include  a 
summary  of  the  traini^  and  experience 
of  the  kqr  staff  memb^  and 
consultants  that  qualify  them  for 
conducting  and  managing  the  prooosed 
prefect  Rssumes  of  identified  staff 
should  be  attadied  to  the  application.  If 
one  or  mora  key  staff  members  and 
consultants  are  not  kqown  at  the  time  of 
tfie  appUcation.  a  dee^ription  of  the 
criteria  diat  will  be  uisd  to  select 
persons  for  these  positions  should  be 
included. 

9.  Oiganiaational  Capedty 

Applicants  that  hav^  not  received  a 
grant  from  the  Institutb  within  the  past 
two  years  should  inclide  a  statement 
deeoiUng  the  capad^  of  the  applicant 
to  administer  grant  fiiiids  including  the 
financial  systeoas  used  to  monitor 
pro|ect  expsodituras  (^d  income,  if 
any)  and  a  summary  of  the  applicant's 
past  experience  in  administering  grants, 
as  wdl  as  uof  reeouross  or  capabmties 


that  the  mpUcant  has  that  wlU 
particularly  assist  in  the  suooessfuf 
complation  of  the  propcL 

If  the  applicant  is  a  non-profit 
OTganization  (othn  th^n  a  university),  it 
must  alao  provide  documentatian  of  its 
501(c)  tax  exempt  status  as  detnmined 
by  the  bitemal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  purpoaes  of  this  requirement. 
"current"  men*  no  e^er  than  two 
years  jnior  to  the  current  calendar  yeer. 
U  a  current  audit  report  is  not  available, 
the  InstitutB  will  require  die 
osguiixBtioo  to  oomplste  a  financial 
capaUlity  questionna^  which  must  be 
simed  by  a  Certified  Public  Accountant. 
Otner  applicants  may  be  required  to 
provide  a  cnnent  audft  repwt.  a 
financial  capability  questionnaire,  or 
both,  if  qpedflcally  requested  to  do  so 
by  the  Institute. 

Unless  requested  otherwise,  an 
applicant  that  has  received  a  grmt  from 


the  Institute  within  the  past  two  years 
should  describe  only  the  changes  in  its 
oiganizationa!  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
capacity  to  sdminister  a  grant. 

10.  Statement  of  Lobbying  Activities 

Non-govenunental  applicants  must 
submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Ftxm  that  requires 
them  to  state  whether  they,  m  another 
entity  that  is  a  part  of  the  same 
organisatian  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efiivts. 

11.  Letters  of  Supp<»t  bu  the  Project 

If  the  cooperation  of  courts 
organizatifflis,  agencies  at  individuals 
other  than  the  applicant  is  required  to 
conduct  the  {voject,  the  applicant 
should  attach  tvritten  assurances  of 
ooopwation  and  availability  to  the 
application,  or  smd  them  under 
separate  cover.  In  order  to  ensure  that 
there  is  sufficient  time  to  bring  them  to 
the  Board's  attention^  letters  of  support 
sent  under  separate  covw  must  be. 
reorived  at  leest  four  weeks  before  the 
meeting  of  the  Board  of  Directora  at 
which  the  applicatiai  will  be 
considered  (i.e..  no  later  than  February 
1. 1996.  May  16. 1996,  June  28. 1996.  or 
August  22, 1996,  respectively). 

D.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  fat  the  computation  of  all 
project-related  costs.  Additional 
backnound  or  sdiedulee  may  be 
attached  if  they  are  essential  to 
obtaining  a  clear  undnstanding  of  the 
proposed  budget.  Numerous  and 
lengthy  appendices  are  strongly 
disoowagad. 

The  budget  narrative  should  cover  the 
costs  of  all  componmts  of  the  project 
and  clearly  identify  costs  attribuUble  to 
the  project  evaluation.  Under  OMB 
grant  guidelines  incorporated  by 
referrace  in  this  Guideline,  grant  funds 
may  not  be  used  to  pay  for  coffse  breaks 
during  seminars  or  meetings,  or  to 
purchase  alcoholic  beverages. 

1.  |ustificati(^  of  Personnel 
Connpensaticm 

The  applicant  should  set  forth  the 
percentages  of  time  to  be  devoted  by  the 
individuals  who  will  serve  as  the  staff 
of  the  proposed  project,  the  annual 
salanr  of  each  of  those  perscms.  and  the 
number  of  work  days  per  yeer  used  for 
calailating  the  percentages  of  time  or 
daily  rate  of  thoee  individuals.  The 
applicant  should  explain  any  deviations 
ntnn  currant  rates  or  establidied  written 
oiganization  policies.  U  grant  funds  an 


requested  to  pay  the  salary  and  related 
costs  for  a  current  employee  of  a  court 
or  otbw  unit  of  government,  the 
applicant  should  e)qplain  why  this 
would  not  constitute  a  supplantaticm  of 
State  or  local  funds  in  viourtion  of  42 
U.S.C  10706(dMl).  An  acceptable 
ejqilanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjunction  with  the  project  or  that  the 
grant  funds  will  be  supporting  only  the 
portion  of  the  employee's  time  that  will 
be  dedicated  to  new  or  additional  duties 
related  to  the  project 

2.  Fringe  Buiefit  Gmiputaticm 

The  applicant  should  provide  a 
description  of  the  fringe  bmefits 
provided  to  employees.  If  percentages 
are  used,  the  authcnity  for  such  use 
should  be  presented  as  well  as  a 
doschption  of  the  elements  included  in 
the  determination  of  the  percentage  rate. 

3.  Consultant/Cmtractual  Services  and 
Honoraria 

The  applicant  Should  describe  the 
tasks  each  consultant  will  perfrmn.  the 
estimated  total  amount  to  be  paid  to 
each  omsultant.  the  bads  kr 
compensation  rates  (e.g..  number  of 
days  X  the  daily  omsuitant  rates),  and 
the  m^od  for  selecticm.  Rates  fbr 
omsultant  services  must  be  set  in 
accordance  with  section  XIJi2.c. 
Honorarium  payments  must  be  justified 
in  the  same  manner  as  other  consultant 
pqrments. 

4.  Travel 

Tran^Kvation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization,  u  the 
applkant  does  not  have  an  established 
travel  policy,  then  travel  rates  shall  be 
consistent  with  thoee  establidrad  by  the 
Institute  or  the  Federal  Govemmmt  (A 
copy  of  the  Institute's  travel  policy  is 
available  upcm  request)  The  budget 
narrative  should  include  an  explanation 
of  the  rate  used,  including  the 
components  of  the  per  diem  rate  and  the 
basis  for  the  estimated  transportation 
exp«ises.  The  purpose  for  travel  should 
also  be  included  in  the  narrative. 

5.  Equipment 

Gnat  fimds  many  be  used  to  purchase 
only  the  eqiiipment  that  is  necessary  to 
demonstrate  a  new  technological 
application  in  a  court,  at  that  is 
otherwise  essential  to  aoccnnplidiing  the 
objectives  of  the  project  Equipment 
puidiases  to  support  basic  court 
aprntiaot  ordinarlfy  will  not  be 
approved.  The  applicant  should 
describe  the  equipment  to  be  purdiased 
or  leaaed  and  soqilain  «^y  the 
aoquisitioa  of  that  equipment  is 
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essential  to  accomplish  the  project's 
goals  and  objectives.  Hie  narrative 
should  clearly  identify  which 
equipment  is  to  be  leased  and  which  is 
to  be  purchased.  The  method  of 
procurement  should  also  be  described. 
Purchases  for  automatic  data  processing 
equipment  must  comply  with  section 
XLH.2.b. 

6.  Supplies 

The  applicant  should  provide  a 
general  description  of  the  supplies 
necessary  to  accomplish  the  goals  and 
objectives  of  the  grant  In  addition,  the 
applicant  should  provide  the  basis  for 
the  amount  requested  for  this 
expenditure  category. 

7.  Construction 

Construction  expenses  are  prohibited 
except  for  the  limited  purposes  set  forth 
in  section  X.H.2.  Any  allowable 
construction  or  renovation  expense 
should  be  described  in  detail  in  the 
budget  narrative. 

8.  Telephone 

Applicants  should  include 
anticipated  telephone  charges, 
distinguishing  between  monthly  charges 
and  long  distance  charges  in  the  budget 
narrative.  Also,  i^iplicants  should 
provide  the  basis  used  in  developing  the 
monthly  and  long  distance  estimates. 

9.  Postage 

Anticipated  postage  costs  for  project- 
related  mailings  should  be  described  in 
the  budget  narrative.  The  cost  of  special 
mailings,  such  as  for  a  survey  or  for 
announcing  a  woiicshop,  should  be 
distinguished  from  routine  operational 
mailing  costs.  The  bases  for  all  postage 
estimates  should  be  included  in  the 
justification  material. 

10.  Printing/Photocopying 

Anticipated  costs  for  printing  or 
photocopying  should  be  included  in  the 
budget  narrative.  Applicants  should 
provide  the  details  underlying  these 
estimates  in  support  of  the  request. 

11.  Indirect  Costs 

Applicants  should  describe  the 
indirect  cost  rates  applicable  to  the 
grant  in  detail.  If  costs  often  included 
within  an  indirect  cost  rate  are  charged 
directly  (e.g.,  a  percentage  of  the  time  of 
senior  managers  to  supervise  product 
activities),  the  applicant  should  specify 
that  these  costs  are  not  included  within 
their  approved  indirect  cost  rate.  These 
rates  must  be  established  in  accordance 
with  section  XI.H.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 


agreement  should  be  attached  to  the 
application. 

12.  Match 

The  applicant  should  deecribe  the 
source  of  any  matching  contribution  and 
the  nature  of  the  match  provided.  Any 
additi<mal  contributions  to  the  project 
should  be  described  in  this  section  of 
the  budget  narrative  as  well.  If  in-kind 
match  is  to  be  provided,  the  applicant 
should  describe  how  the  amount  and 
value  of  the  time,  services  or  materials 
actually  contributed  will  be 
documented  sufficiently  clearly  to 
permit  them  to  be  included  in  an  audit 
of  the  grant.  Applicants  should  be  aware 
that  the  time  spent  by  participants  in 
education  courses  does  not  qualify  as 
in-kind  match.  (Samples  of  forms  used 
by  current  grantees  to  track  in-kind 
match  are  available  from  the  Institute 
upon  request. 

Applicants  that  do  not  contemplate 
making  machine  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  tiie  beginning  of  the  (Hroject  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  (See 
sections  in.F..  VIILB..  X.B.  and  XI;D.l.) 

E.  Submission  Requirements 

1.  An  application  package  c(mtaining 
the  application,  an  original  signature  on 
Ft3RM  A  (and  on  FORM  B.  if  the 
application  is  from  a  State  or  local 
court,  or  on  the  Disclosure  of  Lobbying 
Form  if  the  applicant  is  not  a  unit  of 
State  or  local  government),  and  four 
photocopies  of  the  application  package 
must  be  sent  by  first  class  or  overnight 
mail,  or  by  courier  no  later  than 
February  14, 1996.  A  postmark  or 
courier  receipt  will  constitute  evidence 
of  the  submission  date.  Please  mark 
APPUCATION  on  all  application 
package  envelopes  and  send  to:  State 
Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria,  Virginia  22314. 

Receipt  of  each  proposal  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  receipt  of  applications 
will  not  be  granted.  See  section  VII.C.11. 
for  receipt  deadlines  for  letters  of 
support. 

2.  Applicants  submitting  more  than 
one  applicaticm  may  include  material 
that  would  be  identical  in  eech 
application  in  a  cover  letter,  and 
incorporate  that  material  by  reference  in 
each  application.  The  incorporated 
material  will  be  coimted  against  the  25- 
page  limit  for  the  program  narrative.  A 
copy  of  the  cover  letter  should  be 
attached  to  each  copy  of  each 
application. 


Vm.  Application  Review  Procedi 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter 
acknowledging  receipt  of  the 
application. 

B.  Selection  Criteria 

1.  All  applications  Mrill  be  rated  on 
the  basis  of  the  criteria  set  forth  below. 
The  Institute  will  accord  the  greatest 
weight  to  the  following  criteria: 

a.  The  soundness  of  the  methodology; 

b.  The  demonstration  of  need  for  the 
project; 

c.  The  appropriateness  of  the 
proposed  evaluation  design; 

d.  The  applicant's  management  plan 
and  organizational  capabilities; 

e.  The  qualifications  of  the  project's 
staff; 

{.  The  products  and  benefits  resulting 
from  the  project  including  the  extent  to 
which  the  project  will  have  long-term 
benefits  for  State  courts  across  the 
Nation; 

g.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

h.  The  reasonableness  of  the  proposed 
budget; 

i.  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project;  and 

j.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  n.B. 

2.  In  determining  which  applicants  to 
fund,  the  Institute  will  also  consider 
whether  the  applicant  is  a  State  court, 

a  national  court  support  or  education 
organization,  a  non-court  unit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see  42 
U.S.C.  10705(6)  (as  amended)  and 
Section  IV  above);  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  applicant's 
match;  the  extent  to  which  the  proposed 
project  would  also  benefit  the  Federal 
courts  or  help  State  courts  enforce 
Federal  constitutional  and  legislative 
requirements;  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

C.  Review  and  Approval  Process 

Applications  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application. 
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and  ■  Mttng  ahaat  anigniiig  pointi  for 
eadi  irievuit  iriectiim  critarian.  When 
,  applicatkideiiiay  aln  be 


Canmaittns  of  the  B4erd  will  review 
appUcetioDS  within  eeeigDed  peegram 
catBgoiiee  enu  prapete 
leoonamendatians  tojtbe  Mi  Boerd.  The 
fiiU  Poefd  of  DiiectotB  wiU  than  decide 
which  upBcetions  tp  approtve  for  a 
grant  The  dedaion  tt>  avrard  a  grant  is 
aolefy  tfaet  of  dw  Board  of  Directors. 

Awardeappwrredliy  the  Boerd  will 
be  sigped  by  die  CMnnan  of  the  Board 
on  behalf  of  the  biadtute. 

D.  Retain  Policy 

Unless  a  nedfic  request  is  made, 
nnsnrrnssftil  epplicaiions  will  not  be 
ratomed.  AppUcentaare  advised  that 
Institute  rsoifds  are  BulHect  to  die 
{MOvisicMU  of  the  Peqeral  Freedom  of 
Infionnation  Act.  5  UIS.C  552. 

E.  Notification  ofBo0rd  Decision 

The  Institirtw  vdll  sand  «nitten  notice 
to  applicants  ooncBc^ing  all  Board 
dedrions  to  aiqirove^ar  dsny  their 
respective  appiicatiotas  and  the  key 
issuee  and  queetionstthet  arose  during 
the  review  process.  A  decision  by  the 
Boerd  to  deny  and  amplication  may  not 
be  appaeled.  but  does  not  pnihiUt 
resimoiissian  of  a  pfaposal  baaed  on 
that  appUcation  in  s  subsequent  roimd 
of  funimig.  The  Inslituta  wrUl  also  notify 
the  itesignetsd  Stale  contact  listed  in 
Appendix  I  when  grants  are  approved 
by  the  Board  to  supput  projects  that 
wUl  be  oonduded  hf  or  involve  courts 
intheirStato. 

F.  Response  to  NoHflcation  of  Approval 

AppUcants  have  3#  days  from  the  date 
of  the  letter  notifyina  them  diat  the 
Boerd  has  approved  Ihmr  application  to 
respond  to  anv  revisions  requested  by 
the  Boerd.  If  the  requested  revisions  (or 
a  ressonable  schedulB  for  sulanitting 
such  revisions)  have  not  been  submitted 
to  the  Institute  withih  30  days  after 
notificaticHi.  the  appioval  will  be 
automatically  resdnded  and  the 
application  presented  to  the  Boerd  far 
reomisideration.       j 

DL  lenewal  Fnndial  Prooednree  and 


The  Institute  recoosizes  twro  types  of 
renewal  funding  as  qsscribed  below — 
"contiBuation  grants^'  and  "on-going 
support  grants."  The  award  of  an  initial 
grant  to  support  a  project  does  not 
constitute  a  conunitiiient  by  the  Institute 
to  renew  funding.  The  Board  of 
Directcws  antidpetesiallocating  no  more 
than  $2  niiUion  of  avnilable  FY  1996 
grant  funds  for  renewal  grants.  In 
reviewing  applicatioiis  far  rmewal 


grants,  the  Board  will  consider  a 
number  of  fadon  in  addition  to  die 
criteria  set  forth  in  sectitm  VnLB.. 
tn«^'t^*"g  whether  continuing  the 
projed  wrould  provide  essistanre  in 
finding  sohitions  to  cuRsnt  oaurt 
problems:  whether  the  projed  hes 
nrtionel  imped;  whether  the  pn^ed  is 
being  run  in  en  efBdent  and  cost- 
efiective  menner  and  whether  the 
projed  could  openta  in  the  future  or  its 
{Hodudscould  be  implemented  without 
additional  SP  grant  assistance. 

A.  Continuation  Gnmta 

1.  Purpoee  end  Scope 

Continuatian  grants  sre  intended  to 
support  projects  with  a  limited  duration 
th^  involve  the  sune  type  of  ectivities 
as  the  previous  {Hojed.  Hiey  are 
intended  to  enhance  the  specific 
program  or  service  produced  or 
estulished  during  the  prior  grant 
period.  They  may  be  used,  fat  example, 
when  a  projed  is  divided  into  two  at 
more  sequential  phases,  far  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  tor  more 
extensive  testing  of  an  innovative 
technolo^,  procedure,  at  program 
developed  vrith  SjH  grant  support 

In  Older  for  a  projed  to  be  considered 
for  continuation  funding,  the  grentee 
must  have  completed  tire  projed  teaks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  drcumstances  or  prior 
Institute  approval  of  changes  to  the 
projed  design.  Continuation  grants  are 
not  intended  to  provide  suf^iort  for  a 
projed  fat  which  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  iMeded  to  accomplish  the  projed 
tasks. 

2.  Application  Procedures    Lettere  of 
Intent 

Unless  spedficslly  invited  to  submit 
a  renewal  application  by  the  Institute,  a 
grantee  seeking  a  continuation  grant 
must  infcmn  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period. 

a.  A  letter  of  intent  must  be  no  more 
than  3  single-maoed  pages  on  8Vi  l^  11 
indi  peper  and  must  contain  a  concise 
but  thorough  Mplanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  descripticHi  of 
antidpated  changes  in  scope,  focus  or 
audience  of  the  project 

b.  Lettera  of  intent  will  na/t  be 
reviewed  competitively.  Institute  staff 
will  review  the  jnopoaed  activities  for 
the  next  projed  poiod  and,  within  30 


dan  of  receiving  a  letter  of  intent 
innxm  the  grantee  of  specific  issues  to 
be  addressed  in  the  continuation 
a{^pUcation  and  the  dete  by  which  the 
application  for  a  continuation  grant 
must  be  submitted. 

3.  Ap{rficatton  Format 

An  application  for  a  continuation 
grant  must  indude  an  application  form, 
budget  fwms  (with  appnqiriate 
documentation),  a  pitted  abetiad 
ponforming  to  ^  narmat  set  forth  in 
section  VILB.,  a  program  namtive.  a 
budget  narrative,  a  msdosure  of 
lobbying  farm  (Cram  appUcents  other 
than  units  of  State  or  local  government), 
and  cmtain  certifications  and 
assurances. 

The  program  narrative  should 
configm  to  the  length  and  format 
requirements  set  faorth  in  section  VILC 
However,  rather  than  the  topics  listed  in 
sectitm  VILC,  the  program  namtive  of 
an  application  for  a  amtinuatiiHi  grant 
diould  indude: 

a.  Project  Objectives,  The  applicant 
should  cleerly  and  condaely  state  what 
the  continuation  pn^ed  is  intended  to 
accomplish. 

b.  Need  for  Continuation.  The 
applicant  should  explain  why 
continuation  of  the  projed  is  necessary 
to  adiieve  the  goals  of  Uie  project  end 
how  the  continuatimi  wHl  benefit  the 
pertidpeting  courts  or  the  courts 
oommuniW  generally.  That  is,  to  what 
extent  will  the  original  goals  and 
objectives  of  the  projed  be  unfulfilled  if 
the  projed  is  not  continued,  and 
conversely,  how  will  the  findings  or 
results  of  the  {Nojed  be  enhanced  by 
continuing  the  orojed? 

c.  Repmt  of  Current  Project  Activities. 
The  applicant  should  discuss  the  status 
of  all  activities  conducted  during  the 
previous  projed  period.  Applicants 
should  idmtify  any  activities  that  were 
not  completed,  and  explain  why. 

d.  Evaluation  Findings.  The  applicant 
should  present  the  key  findings,  imped, 
or  recommendetions  resulting  from  the 
evaluation  of  the  im>jed,  if  they  are 
availadile,  and  how  they  will  be 
addressed  during  the  propoeod 
continuation.  If  the  findings  are  not  yet 
available,  applicants  should  provide  the 
date  by  which  they  will  be  submitted  to 
the  Institute.  Ordinarily,  the  Boerd  will 
not  omaidw  en  applicatim  bx 
continuati<m  funding  until  the  Institute 
has  received  the  evaluator's  report 

e.  Tasks,  Methods.  Staff  ana  Grantee 
Capability.  The  applicant  should  fiilly 
deecribe  any  changes  in  the  tasks  to  be 
performed,  the  mediods  to  be  used,  the 
products  of  the  juojed.  and  how  and  to 
wdunn  those  products  will  be 
disseminated,  as  well  as  any  changes  in 


the  assigned  staff  or  the  grantee's 
organizational  capacity.  Applicants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  projed  would  be 
evaluated. 

f.  Task  Schedule:  The  applicant 
should  present  a  detailed  task  schedule 
and  timeline  for  the  next  projed  period. 

g.  Other  Sources  of  Support.  The 
applicant  should  indicate  why  other 
sources  of  support  are  inadequate, 
inappropriate  or  unavailable. 

4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  budget  and  budget  narrative 
conforming  to  the  requirements  set  forth 
in  paragraph  VII.D.  Changes  in  the 
funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
activities  or  services  to  be  rendered. 

5.  References  to  Previously  Submitted 
Material 

An  application  for  a  continuation 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
application  or  other  previously 
submitted  materials,  but  should  provide 
spedfic  references  to  such  materials 
where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VII.E.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  a 
continuation  grant.  Such  appUcations 
will  be  rated  on  the  selection  criteria  set 
fmth  in  section  Vm.B.  and  the  fadors 
listed  at  the  beginning  of  this  Chapter. 
The  key  findings  and  recommendations 
resulting  from  an  evaluation  of  the 
project  and  the  proposed  response  to 
those  findings  and  recommendations 
will  also  be  considered.  The  review  and 
approval  process,  return  policy,  and 
notification  procedures  are  the  same  as 
those  for  new  projects  set  forth  in 
sections  Vm.C.-Vni.E. 

B.  On-Going  Support  Grants 
1.  Purpose  and  Scope 

On-going  support  grants  are  intended 
to  support  projects  that  are  national  in 
scope  and  that  provide  the  State  courts 
with  services,  programs  or  products  for 
which  there  is  a  continuing  important 
need.  An  on-going  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  directly  benefits  the  State 
courts.  On-going  support  grants  are 
subjed  to  the  limits  on  size  and 
duration  set  forth  in  V.C.2.  and  V.D.2. 
A  projed  is  eligible  for  consideration  for 
an  on-going  support  grant  if: 


a.  The  projed  is  supported  by  and  has 
been  evaluated  imder  a  grant  from  the 
Institute: 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts; 

c.  There  is  a  continuing  important 
need  for  the  services,  programs  or 
products  provided  by  the  project  as 
indicated  by  the  level  of  use  and 
support  by  members  of  the  court 
community; 

d.  The  projed  is  accomplishing  its 
objedives  in  an  efiiactive  and  effident 
manner,  and 

e.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  curtailed  or  significantly  reduced 
without  Institute  support. 

Each  projed  supported  by  an  on-going 
support  grant  must  include  an 
evaluation  component  assessing  its 
efiiectiveness  and  operation  throughout 
the  grant  period.  The  evaliiation  should 
be  independent,  but  may  be  designed 
collaboratively  by  the  evaluator  and  the 
grantee.  The  design  should  call  for 
regular  feedback  from  the  evaluator  to 
the  grantee  throughout  the  projed 
period  concerning  recommendations  for 
mid-course  corrections  or  improvement 
of  the  projed,  as  well  as  periodic  reports 
to  the  Institute  at  relevant  points  in  the 
project. 

An  interim  evaluation  report  must  be 
submitted  18  months  into  the  grant 
period.  The  dedsion  to  obligate  Institute 
funds  to  support  the  third  year  of  the 
project  will  be  based  on  the  interim 
evaluation  findings  and  the  applicant's 
response  to  any  deficiencies  noted  in 
the  report. 

A  final  evaluation  assessing  the 
effectiveness,  operation  of.  and 
continuing  need  for  the  project  must  be 
submitted  90  days  before  the  end  of  the 
3-year  projed  period; 

In  addition,  a  detailed  annual  task 
schedule  must  be  submitted  not  later 
than  45  days  before  the  end  of  the  first 
and  second  years  of  the  grant  period, 
along  with  an  explanation  of  any 
necessary  revisions  in  the  projected 
costs  for  the  remainder  of  die  project 
period.  (See  also  sections  IX.B.3.f.  and 
IX.B.4.) 

2.  Application  Procedures — Letters  of 
Intent 

The  Board  will  consider  awarding  an 
on-going  support  grant  for  a  period  of 
up  to  36  months.  The  total  amount  of 
the  grant  will  be  fixed  at  the  time  of  the 
initial  award.  Funds  ordinarily  will  be 
made  available  in  annual  increments  as 
specified  in  section  V.C.2. 

Unless  specifically  invited  to  submit 
a  renewal  appUcation  by  the  Institute,  a 
grantee  seeking  an  on-going  support 


grant  must  inform  the  Institute,  by 
letter,  of  its  intent  to  submit  an 
application  for  such  funding  as  soon  as 
the  need  for  renewal  funding  becomes 
apparent  but  no  less  tlian  120  days 
before  the  end  of  the  current  grant 
period.  The  letter  of  intent  should  be  in 
the  same  format  as  that  prescribed  for 
continuation  grants  in  section  IXA.2.a. 

3.  Application  Procedures  and  Format 

An  application  for  an  on-going 
support  grant  must  include  an 
application  form,  budget  forms  (with 
appropriate  dociunentation),  a  project 
abstract  conforming  to  the  format  set 
forth  in  section  VII.B.,  a  program 
narrative,  a  budget  narrative,  and  certain 
certifications  and  assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  Vn.C. 
However,  rather  than  the  topics  listed  in 
section  VII.C.,  the  program  narrative  of 
applications  for  on-going  support  grants 
should  address: 

a.  Description  of  Need  for  and 
Benefits  of  the  Project.  The  applicant 
shoidd  provide  a  detailed  discussion  of 
the  benefits  provided  by  the  project  to  ' 
the  State  courts  around  the  coimtry, 
including  the  degree  to  which  State 
courts.  State  court  judges,  or  State  court 
managers  and  personnel  are  using  the 
services  or  programs  provided  by  dke 
project. 

b.  Demonstration  of  Court  Support. 
The  applicant  should  demonstrate 
support  for  the  continuation  of  the 
project  from  the  courts  community. 

c.  Report  on  Current  Project  Activities. 
The  applicant  should  discuss  the  extent 
to  which  the  project  has  met  its  goals 
and  objectives,  identify  any  activities 
that  have  not  been  completed,  and 
explain  why. 

d.  Evaluation  Findings.  The  applicant 
should  attach  a  copy  of  the  final 
evaluation  report  regarding  the 
efiiectiveness,  impact,  and  operation  of 
the  project,  specify  the  key  findings  or 
recommendations  resulting  from  the 
evaluation,  and  explain  how  they  will 
be  addressed  during  the  proposed 
renewal  period.  Ordinarily,  the  Board 
will  not  consider  an  application  for  on- 
going support  imtil  the  Institute  has 
received  the  evaluator's  report. 

e.  Objectives,  Tasks,  Meihods,  Staff 
and  Grantee  Capability.  The  applicant 
should  describe  fully  any  changes  in  the 
objectives;  tasks  to  be  performed;  the 
methods  to  be  used;  the  products  of  the 
project;  how  and  to  whom  those 
products  will  be  disseminated;  the 
assigned  staff;  and  the  grantee's 
organizational  capacity. 

f.  Task  Schedule.  The  apphcant 
should  present  a  general  schedule  for 
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the  6iU  propoMd  prolect  period  and  a 
detailed  bus  achedule  for  the  first  veer 
of  the  proposed  new  |)roiect  period  as 
part  of  the  application.  If  an  (Hi-going 
support  grant  is  awartled,  a  detailed 
annual  tuk  plan  mu0t  be  submitted  no 
later  than  45  days  belDre  the  end  of 
years  one  and  two  of  the  grant.  (See 
section  IX.B.1.)  , 

g.  Other  Sources  op  Support.  The 
applicant  should  indicate  why  other 
sources  of  support  art  inadequate, 
inappropriate  or  unavailable. 

4.  Budget  and  Budget  Narrative 

The  apfrficant  shouid  provide  a 
complete  three-year  ijudget  and  budget 
narrative  confonning  to  the 
requirmnents  set  forth  in  paragraph 
VII.D.  A  complete  budget  narrative 
should  be  provided  f0r  each  year,  or 
portion  of  a  year,  Iot  Which  grant 
support  is  requested.  The  budget  should 
provide  for  realistic  cost-of-living  and 
staff  salary-increases  pvm  the  course  of 
the  requested  protect  period. 

If  an  on-going  suppnt  grant  is 
awarded,  an  updated  budget  and 
explanatory  narrativei  for  the  next  grant 
year  should  be  submitted  no  later  than 
45  days  before  the  end  of  the  first  and 
second  grant  years.  Changes  in  the 
funding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increiAes  or  decreases  in  the  scope  of 
activities  or  services  Id  be  rendered. 
Applicants  should  beia%vare  that  the 
Institute  is  unlikely  t0  approve  a 
supplonental  budget  increase  for  an  oa- 
going  support  grant  ii|  the  absence  of 
well-documented,  unanticipated  factors 
that  cleariy  justify  the  requested 
increase.  ; 

5.  References  to  Previously  Submitted 
Material 

An  application  for  ^  on-going 
support  grant  diould  pot  repeat 
innmnation  contained  in  a  previously 
approved  application  or  other 
previously  submitted  'materials,  but 
should  provide  specific  references  to 
such  materials  where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision  I 

The  submission  rat^uirements  set  forth 
in  section  VILE.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  an 
on-going  support  grant.  Such 
applications  will  be  rated  cm  the 
selection  critnia  set  forth  in  section 
VDLB  and  the  factors  listed  at  the 
beginning  of  this  Chapter.  The  key 
findings  and  racommindations  rtwulting 
bom  an  evahiatioa  of  the  project  and 
the  pwyosad  responaa  to  those  findings 
and  rarnaaawBditinna  <wll  also  be 


considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 
VIII.C.-VIILB. 

X.  CompUaace  Requirenwnts 

The  State  Justice  Institute  Act 
contains  limitations  and  conditions  on 
grants,  contracts  and  cooperative 
agreements  of  which  applicants  and 
recipients  should  be  aware.  In  addition 
to  eligibility  requirements  which  must 
be  met  to  be  considmed  for  an  award 
from  the  Institute,  all  applicants  should 
be  aware  of  and  all  recipimts  will  be 
responsible  for  ensuring  compliance 
with  the  following: 

A.  State  and  Local  Court  Systems 

Each  application  for  fundii^  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Sufneme  Court,  or  its  designated  agency 
or  coimdl.  The  Suprone  Court  or  its 
designee  shall  receive,  administw,  and 
be  accountable  for  all  funds  awarded  cm 
the  basis  of  such  an  application.  42 
U.S.C  10705(b)(4).  Appendix  I  to  this 
Guideline  lists  the  persons  to  contact  in 
each  State  regarding  the  administiatirai 
of  Institute  grants  to  State  and  local 
courts. 

B.  Matching  Requirements 

1.  All  awards  to  courts  or  other  units 
of  State  or  local  government  (not 
including  publicly  supported 
institutions  of  higher  educatiim)  require 
a  match  from  private  or  public  sources 
of  not  less  than  50%  of  the  total  amount 
of  the  Institute's  award.  Pot  example,  if 
the  total  cost  of  a  project  is  anticipated 
to  be  $150,000.  a  State  court  or 
executive  branch  agency  may  request  up 
to  $100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  S)I)  must  be  provided  as  a  match. 
A  cash  match,  non-cash  match,  or  both 
may  be  provided,  but  the  Institute  will 
give  prefin<enoe  to  those  applicants  who 
provide  a  cash  match  to  the  Institute's 
award.  (For  a  furthw  definition  of 
match,  see  section  m.F.) 

The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 
circumstances  upon  approval  of  the 
Chief  Justice  (^  the  hi^est  court  in  the 
State  and  a  majority  of  the  Board  of 
Directors.  42  U.S.C  1070S(d). 

2.  Other  eligible  recipients  of  Institute 
funds  are  not  reqtured  to  provide  a 
match,  but  ate  encouraged  to  coatrihiita 
to  meeting  the  costs  af  the  project.  Id 
instances  where  match  is  proposed,  the 
grantee  is  respaasibie  fat  ensurini  liMt 
the  tatal  aanaant  popoaed  is  actuaHy 
coatributad.  ff  a  atapeaed  contiftyHaa 


is  not  fully  met,  the  Institute  may 
reduce  the  award  amount  accordingly, 
in  order  to  maintain  the  ratio  originally 
provided  for  in  the  award  agreement 
(see  sections  Vin.B.  above  and  XIJ3.). 

C.  Conflict  of  Interest 

Persaaael  and  other  officials 
connected  with  Institute-funded 
programs  shall  adhere  to  the  following 
requirements; 

1 .  No  official  or  employee  of  a 
recipient  court  or  organization  diall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  any  proceeding, 
application,  request  for  a  nuing  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  ot  other  particular  matter 
in  which  Institute  funds  are  used,  where 
to  his/her  knowledge  he/she  or  his/her 
immediate  family,  partners, 
organizaticm  other  than  a  public  agency 
in  which  he/she  is  serving  as  officer, 
director,  trustee,  partner,  or  employee  or 
any  person  or  organization  with  whom 
he/she  is  negotiating  or  has  any 
arrang«nent  concerning  prospiective 
employment,  has  a  financial  interest. 

2.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

a.  Using  an  official  position  for  ' 
privategain;  or 

b.  Afiecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

3.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  redpimit 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractora 
M^o  develop  or  draft  specifications, 
requirements,  statements  of  work  and/or 
requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  award  of  such 
procurement. 

D.  Lobbying 

Fimds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  raxiere 
or  similar  promulgations  by  Federal, 
State  or  local  agencies,  or  to  influ«ice 
the  passage  or  defeat  of  any  legislation 
by  Federal,  State  or  local  l^islative 
bodies.  42  U.S.C  10706(a). 

It  is  the  policy  of  the  Bocid  of 
Directors  to  award  funds  only  to  suppwt 
applicatioBS  submitted  by  ergantaations 
that  would  carry  out  tha  ol^ectives  of 
thrtr  applications  in  an  unl^ased 
raannar.  Consistaat  with  this  policy  and 


the  provisioos  of  42  U.S.a  10706,  the 
Institute  will  not  knowin(^  awrard  a 
grant  to  an  appUcam  that  has,  directly 
or  through  an  entity  that  is  part  of  the 
same  ocganizaticm  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 

E.  Political  Activities 

No  recipient  shall  contribute  or  make 
available  Institute  funds,  program 
personnel,  or  equlinnent  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  frtnn 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
rererendum.  Finally,  officere  and    . 
employees  of  recipients  shall  not 
intentionally  identify  the  Institute  or 
recipients  widi  any  partisan  or 
nonpartisan  political  activity  associated 
with  a  political  party  or  association,  or 
the  campaign  of  any  candidate  for 
public  or  party  office.  42  U.S.C. 
10706(a). 

F.Ad^ncacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
piupose  of  advocating  particular 
nonjudicial  public  policies  or 
encoiuaging  nonjudicial  political 
activities.  42  U.S.C.  10706(b). 

G.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

H.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  court  services,  funds  shall  not  be 
used  fOT  the  following  purposes: 

1.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
who  would  be  performing  their  normal 
duties  as  part  of  the  project,  or  paying 
rent  for  space  which  is  part  of  the 
court's  normal  operations); 

2.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
facilities  at  to  demonstrate  new 
architectural  or  tedmological 
techniques,  or  to  provide  tempocary 
facilities  far  aew  personnel  w  for 
persaoael  iavolvad  ia  a  ^asuaialielion 
or  expetiiaeatsl  pregrani;  ar 

3.  SoMy  to  purchase  eqaipaseDt. 


/.  Confidentiality  oj  Infmmation 

Except  as  provided  by  Federal  law 
other  than  the  State  Justice  Institute  Act, 
no  recipient  of  financial  assistance  from 
SJI  may  use  or  reveal  any  research  or 
statistical  information  furnished  imder 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
piirpose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  other 
judicial;  legislative,  or  administrative 
proceedings. 

/.  Human  Research  Protection 

All  research  invcriving  human  subjects 
shall  be  conducted  with  the  informed 
consent  of  those  subjects  and  in  a 
maimer  that  will  ensure  their  privacy 
and  freedcxn  from  risk  or  harm  and  the 
protection  of  persons  who  are  not 
subjects  of  the  researdi  but  would  be 
affected  by  it,  imless  such  procedures 
and  safeguards  would  make  the  research 
impractical.  In  such  instances,  the 
Institute  must  approve  procedures 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement  and  to  minimize  or 
eliminate  risk  of  harm  to  those  subjects 
due  to  their  participaticm. 

K.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex.  national  origin,  disability,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of,  or  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  measures 
necessary  to  effectuate  this  provision. 

L  Reporting  Requirements 

Recipients  of  Institute  funds,  other 
than  sdiolar^ps  awarded  imder 
section  II.B.2.b.iii.,  shall  submit 
Quarterly  Progress  and  Financial 
Reports  within  30  days  of  the  close  of 
eadi  calendar  quarter  (that  is,  no  later 
than  January  30,  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  diuing 
the  cafendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  ^plication  or  aa  approved 
adjustment  tbaieto,  any  significant 
problams  areas  that  have  dereloped  and 
how  dtey  will  be  reserved,  and  the 


activities  scheduled  during  the  next 
repwting  period. 

The  quarterly  financial  status  report 
shall  be  submitted  in  accordance  with 
section  XLG.2.  of  this  guideline.  A  final 
project  progress  report  and  financial 
status  report  shall  be  submitted  within 
90  days  after  the  end  of  the  grant  period 
in  accordance  with  section  X1JC2.  of 
this  Guideline. 

M.  Audit 

Each  recipient  must  provide  for  an 
annual  fiscal  audit  which  shall  include 
an  opinion  on  whether  the  financial 
statements  of  the  grantee  present  fairly 
its  financial  position  and  financial 
operations  are  in  accordance  with 
generally  accepted  accounting 
principles.  (Seia  section  XI.J.  of  the 
Guideline  fbr  the  requirements  of  such 
audits.) 


N.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit 
written  documentation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act,  Institute  Guideline,  or  the 
terms  and  conditions  of  the  award.  42 
U.S.C  10708(a). 

O.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purdiased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  that 
purchased  the  property  if  certification  is 
made  to  the  Institute  that  the  property 
will  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act.  as  approved  by  the 
Institute.  If  such  certification  is  not 
made  or  the  Institute  disapproves  such 
certification,  title  to  all  such  property 
with  an  aggregate  or  individual  value  of 
$1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 

P.  Original  Material 

All  products  prepared  as  the  result  of 
Institute-supported  projects  must  be 
originally-developed  material  unless 
othmwise  specified  in  the  award 
dociunents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified, 
whether  the  mMerial  is  in  a  verbatim  w 
extensive  paraphrase  format. 
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Q.  AcknowledffMUt  and  IXsclauner 

Recipients  of  Institute  funds  shall 
acknowledge  pn»»inently  on  all 
products  developed  with  grant  funds 
that  support  was  leceived  from  the 
faistltute.  The  "SJT'  logo  must  appear  on 
the  frmit  cover  of  i  written  product,  or 
in  the  opening  fresies  of  a  video  project, 
unless  another  plaperaent  is  approved  in 
writing  by  the  Institute,  lliis  includes 
final  products  printed  or  otherwise 
reproduced  during  the  grant  period,  as 
well  as  leprintings  or  reproductions  of 
thoee  materials  folowing  the  end  of  the 
grmt  penod.  A  ca4aera-ready  logo  sheet 
is  available  from  the  Institute  upon 
request. 

Recipients  also  shall  dirolay  the 
following  disclainier  (m  all  grant 
products: 

"This  Idocumenl.  film,  videotape, 
etc.)  was  developed  under  (grant/ 
coopet^ve  agrcMBiaent,  number  S)I- 
(insert  number))  from  Xhe  Sate  Justice 
Institute.  The  poinits  of  view  expressed 
are  thoee  of  the  (aitthor(s),  fihnmakerls). 
etc)  and  <lo  not  ndcesaarily  represent 
the  olBcial  positioii  or  policies  of  the 
State  ^Mtice  Institete." 

R.  Institute  Approtal  of  Grant  Products 

No  grant  funds  may  be  obUgated  for 
puUiotioa  or  reprioduction  of  a  final 
prothict  developed  with  grant  funds 
without  the  written  approval  of  the 
Institute.  Grantees  ishaU  submit  a  final 
draft  of  each  written  product  to  the 
Institule  ior  review  and  approval  These 
diafis  shall  be  sutwitted  at  least  30  days 
befne  the  poductis  scheduled  to  be 
sent  for  puhlicatiofi  or  reproducticm  to 
permit  Institute  review  and 
incorporation  of  any  appropriate 
changes  agreed  upon  1^  the  grantee  and 
the  Ix^tute.  Grantees  shall  provide  hit 
timely  review  by  the  Institute  of 
videcrtape  or  CD-RDM  products  at  the 
treatmoit,  script,  rough  cut.  and  final 
stages  of  development  or  their 
equivalents,  prior  |o  initiating  the  next 
stage  of  product  development 

S.  Distribution  of($rant  Products 

In  addition  to  the  distribution 
specified  in  the  grant  application, 
grantees  shall  senci: 

1.  Twenty  copiei  of  each  final  product 
developed  with  grant  funds  to  the 
Institute,  unless  the  product  was 
developed  under  either  a  curriculum 
adaptation  or  a  technical  assistance 
grant,  in  which  case  submission  of  2 
copies  is  required. 

2.  A  master  copy  of  each  videotape 
produced  with  gratit  funds  to  the 
Institute. 

"^   \  one-page  abstract  to  the  Institute 
summarizing  the  products  produced 


during  the  proiect  for  posting  on  the 
tntemet  togsther  with  a  diskette 
containing  the  abstract  in  Word, 
WordPeriect,  or  ASCIL  The  abstract 
should  include  the  grant  number,  a 
contact  name,  addrees,  telephone 
numbers,  and  e-mail  address  (if 
applicable). 

4.  One  copy  of  each  final  product 
developed  wtth  grant  funds  to  the 
Ubrary  esteblished  in  each  State  to 
collect  materials  prepared  with  Institute 
support.  (A  list  of  these  libraries  is 
contained  in  Appendix  II.  Labels  for 
these  libraries  are  available  bom  the 
Institute  upon  request.)  Recipients  of 
curriculum  adaptation  and  technical 
assistance  grants  are  not  required  to 
submit  final  products  to  State  Ubraries. 

T.  CopyrigfOs 

Except  as  othowise  provided  in  the 
terms  smd  conditions  of  an  Institute 
award,  a  recipient  is  firee  to  copyright 
any  books,  pubUcations,  or  other 
copyrightable  materials  developed  in 
the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use,  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  Justice 
Institute  Act. 

U.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  fai^tute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  faistitute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discovery,  including 
rights  under  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  "Government  Patent 
Policy"  (President's  Memorandum  for 
Heads  of  Executive  Departments  and 
Agencies,  February  18, 1983,  and 
Statement  of  Government  Patent  Policy). 

• 

V.  Charges  for  Grant-Related  Products/ 
Recovery  of  Costs 

When  Institute  funds  fully  cover  the 
cost  of  developing,  producing,  and 
disseminating  a  product,  (e.g.,  a  report, 
ciuTiculum,  videotape  or  software),  the 
product  should  be  distributed  to  the 
field  without  charge.  When  Institute 
funds  only  partially  cover  the 
development,  production,  or 
dissemination  costs,  the  grantee  may, 
with  the  Institute's  prior  written 


approval,  recover  its  costs  for 
developing,  producing,  and 
disseminatii^  the  material  to  those 
requesting  it,  to  the  extent  that  those 
costs  were  not  covered  by  Institute 
funds  or  grantee  matching 
contributioRs. 

Applicants  should  disclose  their 
intent  to  sell  grant-related  products  in 
the  application.  Grantees  must  obtain 
the  written,  prior  approval  of  the 
Institute  of  their  plans  to  recover  project 
costs  through  the  sale  of  grant  products. 

Written  requests  to  recover  costs 
ordinarily  should  be  received  during  the 
grant  period  and  should  specify  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  rseson  that  such  costs 
were  not  budgeted  (If  the  rationale  was 
not  disclosed  in  the  approved 
application),  the  number  of  copies  to  be 
sold,  the  intended  audience  for  the 
products  to  be  sold,  and  the  proposed 
sale  price.  If  the  product  b  to  be  sold 
for  more  then  $25.00,  the  written 
request  also  should  include  a  detailed 
itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the 
costs  were  not  supported  by  either 
Institute  grant  funds  or  grantee 
matching  contributions. 

hi  the  event  diat  the  sale  of  grant 
products  results  in  revenues  that  exceed 
the  costs  to  develop,  produce,  and 
disseminate  the  product,  the  revenue 
must  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act  thst  have  been  approved  by 
the  Institute.  See  sections  III.F.  8ndXI.F. 
for  requirements  regarding  project- 
related  income  reehzed  during  the 
project  period. 

W.  Availability  of  Research  Data  for 
Secondary  Analysis 

Upon  request,  grantees  must  make 
available  for  secondary  analysis  a 
diskette(s)  at  data  tape(s)  containing 
research  and  evaluation  data  collected 
under  an  Institute  grant  and  the 
accompanying  code  manual.  Grantees 
may  recover  the  actual  cost  of 
duplicating  and  mailing  or  otherwise 
transmitting  the  data  set  and  manual 
bom  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  the  requested  data  set  in  the 
format  in  which  it  was  created  and 
analyzed. 

X.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or- 
consultant  assigned  to  a  key  project  staff 
position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  a 
recipient  shall  submit  a  description  of 


the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  from  the  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  from  grant  funds. 

XL  Financial  Requirementi 

A.  Accounting  Systems  and  Financial 
Records 

All  oantees,  sufagrantees,  contractors, 
and  omer  organizations  directly  or 
indirectly  receiving  Institute  hinds  are 
required  to  establiui  and  maintain 
accounting  systems  and  financial 
records  to  accurately  account  for  funds 
they  receive.  These  records  shall 
include  total  program  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project 
budget 

1.  Purpose 

The  purpose  of  this  section  is  to 
establiffi  accounting  si^tem 
requirements  and  to  onisr  guidance  on 
procedures  which  will  assist  all 
grantees/subgrantees  in: 

a.  Complying  with  the  statutory 

nirements  for  the  awarding, 
ursement,  and  accounting  of  funds; 

b.  Complying  with  regulatory 
requirements  of  the  Institute  fm  the 
financial  management  end  disposition 
of  funds; 

c.  Generating  financial  data  which  can 
be  used  in  the  planning,  management 
and  control  of  programs;  and 

d.  Facilitating  an  effective  audit  of 
funded  programs  and  projects. 

2.  Refarenoes 

Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  the 
following  regulations,  directives  and 
reports  are  applicable  to  Institute  grants 
and  cooperative  agreements  under  the 
same  terms  and  conditions  that  apply  to 
Federal  grantees.  These  materials 
supplement  the  requirements  of  this 
section  for  accounting  systems  and 
financial  recordkeeping  and  provide 
additional  guidance  on  how  these 
requirements  may  be  satisfied. 
(Circulars  may  be  obtained  from  OMB 
by  celUng  202-305-7250.) 

a.  C^ce  of  Management  and  Budget 
fOMBj  Circular  A-21,  Cost  Principles 
for  Educati(Hial  Institutions. 

b.  Ql^ce  of  Management  and  Budget 
(OMBl  Circular  A-87.  Cost  Principles 
for  State  and  Local  Governments. 

c.  Office  of  Atanagement  and  Budget 
(CMB)  drailar  A-88  (revised),  bidirect 
Cost  Rates.  Audit  and  Audit  Follow-up 
at  Educatiraial  Institutions.      ^ 


d.  C^ce  of  Management  and  Budget 
(OMB)  Circular  A-102,  Uniform 
Administrative  Requiremoits  for 
&ants-in-Aid  to  Stete  and  Local 
Governments. 

e.  C^ce  of  Management  and  Budget 
(OMB)  Circular  A-1 10.  (kants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other  Non- 
profit Organizations. 

f.  Office  of  Management  and  Budget 
(OMB)  areolar  A-128.  Audits  of  State 
and  Local  Governments. 

g.  Office  of  Management  and  Budget 
(OMB)  Grcular  A-122.  Cost  Principles 
for  Non-profit  Organizations. 

h.  Office  of  Management  and  Budget 
(OMB)  Circular  A-1 33.  Audits  of 
Institutions  of  Higher  Education  and 
Other  Non-profit  Institutions. 

B.  Supervision  and  Monitoring 
Responsibilities 

1.  (kantee  ResponsibiUties 

All  grantees  receiving  direct  awards 
fixnn  me  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  ResponsibiUties  include 
accounting  fat  receipts  and 
expmiditures,  maintaining  adequate 
financial  reccMxis  and  refimding 
expenditures  disallowed  by  audits. 

2.  ResponsiUUties  of  State  Supreme 
Court 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  ita  designated  agency 
or  council. 

The  State  Supreme  Court  or  its 
designee  shall  receive  all  Institute  funds 
awarded  to  such  courte;  shall  be 
responsible  for  assuring  proper 
administration  of  Institute  funds;  and 
shall  be  responsible  for  all  aspects  of  the 
project,  including  proper  accounting 
and  financial  recordkeeping  by  the 
subgrantee.  These  responsibilities 
include: 

a.  Reviewing  Financial  Operations. 
The  State  Supreme  Court  or  ita  designee 
should  be  familiar  with,  and 
periodically  monitor,  ita  subgrantees' 
financial  operations,  records  system  and 
procedures.  Particular  attention  should 
be  directed  to  the  maintenance  of 
current  financial  data. 

b.  Recording  Financial  Activities.  The 
subgrantee's  grant  award  or  contract 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  or  ita  designee  in 
summary  form.  Subgrantee  expenditures 
should  be  recorded  on  the  bodes  of  the 
State  Suprane  Court  Oil  evidenced  by 
report  forms  duly  filed  by  the 


subgrantee.  Non-Institute  contributions 
appUed  to  projecta  by  subgrantees 
should  likewise  be  recorded,  as  should 
any  project  income  resulting  from 
program  operations. 

c  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  or  ita  designee 
should  ensure  that  eech  subgrantee 
prepares  an  adequate  budget  as  the  basis 
for  ita  award  commitment  The  detail  of 
eedi  project  budget  should  be 
maintaiiMd  on  file  by  the  State  Suprane 
Court 

d.  Accounting  for  Non-Institute 
Contributions.  The  State  Supreme  Court 
or  ita  designee  will  ensure,  in  those 
instances  where  subgrantees  are 
required  to  furnish  nm-In^tute 
matching  funds,  that  the  requiremente 
and  limitations  of  this  guideline  are 
appUed  to  such  funds. 

e.  Audit  Requirement.  The  State 
Supreme  Court  or  its  designee  is 
required  to  ensure  that  subgrantees  have 
met  the  necessary  audit  requirementa  as 
set  forth  by  the  Institute  (see  sections 
X.M.  and  XLJ). 

f.  Reporting  Irregularities.  The  State 
Supreme  Court,  its  designees,  and  ita 
subgrantees  are  responsible  for 
promptly  reporting  to  the  Institute  the 
nature  and  circumstances  surrounding 
any  financial  irregularities  discovered. 

C.  Accounting  System 

The  grantee  is  responsible  for 
estabUshing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  for  itself  and  for 
ensuring  that  an  adequate  system  exista 
for  each  of  ita  subgrantees  and 
contractors.  An  acceptable  and  adequate 
accounting  system  is  considered  to  be 
one  which: 

1.  Properly  accounta  for  receipt  of 
funds  under  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income); 

2.  Assures  that  expended  funds  are 
appUed  to  the  appropriate  budget 
category  included  with  the  approved 
grant; 

3.  Presenta  and  classifies  historical 
costa  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  funds; 

5.  Is  integrated  with  a  system  of 
internal  omtrols  adequate  to  safeguard 
the  funds  and  asseta  covered,  check  the 
accuracy  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant; 
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0.  Meets  the  prescribed  requirements 
for  periodic  finandal  reportiBg  of 
operations:  and 

7.  Provides  financial  data  for 
planning,  cantro^  measurement  and 
evaluation  of  direct  and  indirect  costs. 

D.  Total  Cost  BuApttng  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  shall  be  structured  and 
executed  on  a  "tol^l  project  cost"  besis. 
That  is,  total  project  costs,  including 
Institute  fonds,  Stkte  and  local  matching 
shares,  and  any  crtfaer  fimd  sources 
included  in  the  ap|>roved  project  budget 
shall  be  the  foundation  for  fiscal 
administration  and  accounting.  Grant 
applications  and  Randal  reports 
require  biidget  and  cost  estimates  on  the 
basis  of  total  costs! 

1.  Uming  of  Matcling  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exadt  time  of  the 
obUgation  of  Instiuite  iimds.  However, 
the  hill  matching  share  must  be 
obligated  during  tl^e  award  period, 
except  that  with  the  prior  written 
permission  of  the  Institute, 
contributions  made  following  approval 
of  the  grant  by  the  Institute's  Board  but 
before  the  beginniag  of  the  grant  may  be 
counted  as  match.  Grantees  that  do  not 
contemplate  malcii^g  matching 
contributions  continuously  throughout 
the  course  of  a  project  or  on  a  task-by- 
task  basis,  are  reqi^ired  to  submit  a 
schedule  within  30  days  after  the 
beginning  of  the  pioject  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  In  instances 
where  a  proposed  cash  match  is  not 
folly  met,  the  Institute  may  reduce  the 
award  amount  accordingly,  in  ordw  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement 

2.  Records  for  MaU^i 

All  grantees  muA  maintain  records 
which  clearly  shov^  the  source,  amount, 
and  timing  of  all  niatching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  which  exceed  the 
requked  matching  portion,  the  grantee 
must  maintain  reonrds  of  those 
ccmtributions  in  the  same  manner  as  it 
does  the  Institute  fpnds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  cou^,  the  State 
SufH^me  Court  hae  primary 
responsibility  for  grantee/subgrantee 
compUanoe  with  ^  requirements  of 
this  section.  (See  section  XLB.2.) . 


E.  Maintenance  and  Retention  of 
Records 

All  financial  records,  supporting 
documents,  statistical  records  and  all 
other  records  pertinent  to  grants,  . 
subgrants,  cooperative  agreements  or 
contracts  under  grants  shall  be  retained 
by  eedi  organization  participating  in  a 
project  for  at  leest  three  years  for 
purposes  of  examination  and  audit  ' 
State  Supreme  Courts  may  impose 
record  retention  and  maintenance 
requirements  in  addition  to  those 
prescribed  in  t)us  chapter. 

1.  Coverage       ■  ■      " 

The  retention  requirement  extends  to 
books  of  original  entry,  source 
documents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  perscmnel  and 
pa3rrolI  records,  canceled  checks,  and 
related  documents  and  records.  Source 
documents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial 
and  narrative  reports.  Personnel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  undw  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  fidl-time  or  part-time.  Time 
and  effort  reports  will  be  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
from  the  date  of  the  submission  of  the 
final  expenditure  report  or.  for  grants 
which  are  renewed  annually,  from  the 
date  of  submission  of  the  annual 
expenditure  report 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified  and 
maintained  so  that  requested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obUgated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  stored  away  bom  the 
grantee's/subgrantee's  princi{>al  office,  a 
written  index  of  the  location  of  stored 
records  should  be  on  hand,  and  ready 
access  should  be  assured.    . 

4.  Access 

Oantees  and  subgrantees  must  give 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant 

F.  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  must  bs 
mdntained  by  the  grantee  in  the  same 


manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income.  The 
policies  governing  the  disposition  of  the 
various  ^npas  Of  project-related  income 
are  listed  below. 

1.  Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State  including 
State  institutions  of  higher  education 
and  State  hospitals,  shall  not  be  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  When  funds 
are  awarded,  to  subgrantees  through  a 
State,  the  subgrantees  are  not  held 
accoimtable  for  interest  eemed  on 
advances  of  project  ftmds.  Local  units  of 
government  and  nonprofit  organizati(ms 
that  are  direct  grantees  must  refund  any 
interest  earned.  Grantees  shall  order 
their  afiidrs  so  as  to  ensure  minimum 
balances  in  their  respective  grant  cash 
accoimts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  worics  developed  under  projects  or 
from  patents  and  invmitions,  imless  the 
terms  and  conditions  of  the  project 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 
used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amount  of  grant  funds  needed  to 
suppmt  the  project  Registration  and 
tuition  fees  may  be  used  for  other 
purposes  only  with  the  prior  written 
approval  of  the  Institute.  Estimates  of 
registration  and  tuition  foes,  and  any 
expenses  to  be  ofEnt  by  the  fees,  should 
be  included  in  the  application  budget 
forms  and  narrative. 

4.  Income  From  the  Sale  of  Grant 
Products 

When  grant  funds  folly  cover  the  cost 
of  producing  and  disseminating  a 
limited  niunber  of  copies  of  a  product, 
the  grantee  may,  with  the  written  prior 
approval  of  the  Institute,  sell  additional 
copies  reproduced  at  its  expense  only  at 
a  price  intended  to  recover  actual 
reproduction  and  distribution  costs  that 
were  not  covered  by  Institute  grant 
funds  or  grantee  matching  contributions 
to  the  project.  When  grant  funds  only 
partially  cover  the  costs  of  developing, 
producing  and  disseminating  a  product,' 
the  grantee  may,  with  the  written  pri<v 
approval  of  the  Institute,  recovw  costs 
for  developing,  reproducing,  and 
dissemmating  the  material  to  the  extent 
that  those  costs  were  not  covered  by 
Institute  grant  funds  or  grantee 
matching  contributions.  If  the  grantee 
recovers  its  costs  in  this  manner,  then 


amounts  expended  by  the  grantee  to 
develop,  produce,  and  disseminate  the 
material  may  not  be  considered  match. 
If  the  sale  of  products  oocun  during 
the  project  period,  the  costs  and  income 
generated  by  the  sales  must  be  reported 
on  the  Quarterly  Financial  Status 
Reports  and  documented  in  an  auditable 
manner.  Whenever  possible,  the  intmt 
to  sell  a  product  shoidd  be  disclosed  in 
the  application  or  reported  to  the 
Institute  in  writing  once  a  dedsicm  to 
sell  imxiucts  has  been  made.  The 
grantee  must  request  approval  to  recover 
its  product  development  reproduction, 
and  dissemination  costs  as  specified  in 
section  X.V. 

5.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  project's 
terms  and  conditions. 

G.  Payments  and  Financial  Reporting 
Requirements 

1.  Payment  of  Grant  Funds 

The  procedures  and  regidations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbunement  of  Funds.  Grantees  wall 
receive  fiinds  on  a  "Check-Issued" 
besis.  Upon  receipt,  review,  and 
approwu  of  a  Request  for  Advance  or 
Reimbursement  by  the  Institute,  a  check 
will  be  issued  directly  to  the  ^antee  or 
its  designated  fiscal  agent  A  request 
must  be  limited  to  the  grantee's 
immediate  cash  needs.  The  Request  for 
Advance  or  Reimbursement,  along  with 
the  instructions  for  its  preparation,  will 
be  included  in  the  official  Institute 
award  package. 

b.  Continuation  and  On-Going 
Support  Awards,  for  purposes  of 
submitting  Requesto  for  Advance  or 
Reimbursement  redpimte  of 
continuation  and  on-going  support 
grants  should  treet  each  grant  as  a  new 
project  and  number  their  requests 
accordingly  (i.e.  on  a  grant  rather  than 
a  projectMsis).  For  example,  the  first 
request  for  payment  from  a  continuation 
grant  or  eadi  year  of  an  on-going 
support  would  be  number  1,  the  second 
number  2,  etc.  (See  Recommendations 
to  (kantees  in  the  Introduction  for 
furth»  guidance.) 

c  renmnotion  of  Advance  and 
ReimbuTsanent  Funding.  When  a 
grantee  organization  receiving  cash 
advances  man  the  Institute: 

i.  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  {wooedinea  that 
will  ffi<ii»m<«»  the  time  elapsing 
between  cash  advanoBs  and 


disbursements,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions: 

ii.  Engages  in  the  improper  award  and 
administration  of  sub^ants  or  contracts; 
or 

iii.  Is  unable  to  submit  reliable  and/ 
or  timely  reports:  the  Institute  may 
terminate  advance  financing  and  require 
the  grantee  organization  to  finance  its 
operations  with  its  own  woiking  capiteL 
Paymmts  to  the  grantee  shall  then  be 
made  by  check  to  reimburse  the  grantee 
for  actual  carii  disbursemente.  In  the 
event  the  grentee  continues  to  be 
deficient  the  Institute  reserves  the  right 
to  suspend  reimbursement  payments 
until  the  deficimcies  are  corrected. 

d.  Principle  of  Minimum  Cash  on 
Hand.  Recipient  organizaticms  should 
request  fupds  based  upon  immediate 
disbursement  requirements,  (kantees 
should  time  their  requests  to  ensure  that 
cash  on  hand  is  the  minimum  needed 
for  disbursements  to  be  made 
immediately  or  within  a  few  days.  Idle 
funds  in  the  hands  of  subgrantees  will 
impeir  the  goels  of  good  cash 
management 

2.  Financial  Reporting 

a.  General  Requirements.  In  order  to 
obtain  financial  information  concerning 
the  use  of  funds,  the  Institute  requires 
that  grantees/subgrantees  of  these  funds 
submit  timely  remote  for  review. 

Three  copies  of  the  Financial  Status 
Report  are  required  from  all  grantees, 
other  than  redpiente  of  scholarships 
under  section  ILB.2.b.iii..  for  eech  active 
quarter  on  a  calendar-quarter  basis.  This 
report  is  due  writhin  30  days  after  the 
close  of  the  calendar  quarter.  It  is 
designed  to  provide  financial 
information  relating  to  Institute  funds. 
State  and  local  matching  shares,  and 
any  other  fond  sources  bicluded  in  the 
approved  project  budget  The  report 
contains  information  on  obligations  as 
well  as  outlays.  A  copy  of  the  Financial 
Status  Report,  along  with  instructions 
for  ita  preparation,  will  be  included  in 
the  official  Institute  Award  paduge.  In 
circumstances  where  an  organizaticm 
requests  substantial  paymenta  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  summary  of  the  amount 
requested,  by  object  class,  in  support  of 
the  Request  for  Advance  or 
Reimbursement 

b.  Additional  Requirements  for 
Renewal  Grants.  Grantees  receiving  a 
continuation  or  on-going  support  grant 
should  number  thek  quarterly  Financial 
Status  Reporta  on  a  grant  rather  than  a 
project  buis.  For  example,  the  first 
quuterly  report  for  a  continuation  grant 
or  eech  year  of  an  on-going  support 


award  should  be  number  1,  the  second 
number  2,  etc 

3.  Consequences  of  Non-Compliance 
With  Submission  Requiremento 

Failure  of  the  grantee  organization  to 
submit  required  finandal  and  program 
reporta  may  result  in  a  suspension  of 
grant  pa3rmente  or  revocation  of  the 
grant  avrard. 

H.  Allowability  of  Costs 

1.  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particultur  grant 
cost  allowabiUty  shall  be  determined  in 
accordance  with  the  prindples  set  forth 
in  0MB  Circulars  A-87.  Cost  Prindples 
for  State  and  Local  Govemmenta;  A-21, 
Cost  Prindples  Applicable  to  Granta 
and  Contracta  with  Educational 
Institutions:  and  A-122.  Cost  Prindples 
for  N(Hi-Profit  Ckganizations.  No  costs 
may  be  recovered  to  liquidate 
obligations  which  are  incurred  after  the 
approved  grant  period.  Copies  of  these 
drculan  may  be  obtained  fit>m  OMB  by 
calling  (202)  395-7250. 

2.  Costa  Requiring  Prior  Approval 

a.  Preagreement  Costs.  The  written 
prior  approval  of  the  Institute  is 
required  for  oosta  which  are  considered 
necessary  to  the  projed  but  occur  prior 
to  the  avrard  date  of  the  grant. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  whidi  is  essential  to 
accomplishing  the  goals  and  objectives 
of  the  project  The  written  prior 
approval  of  the  Institute  is  required 
when  the  amount  of  automated  data 
processing  (AI^)  equipment  to  be 
purchased  or  leased  exceeds  $10,000  or 
the  software  to  be  purchased  exceeds 
$3,000. 

c  Consultants.  The  wrritten  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 

3.  Travel  Costa 

Transporation  and  per  diem  rates 
must  comply  with  the  polides  of  the 
applicant  organization.  If  the  applicant 
does  not  have  an  established  written 
travel  poUcy.  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government 
Institute  funds  shall  not  be  used  to 
cover  the  transportation  or  per  diem 
costa  of  a  member  of  a  national 
organization  to  attend  an  annual  or 
other  regular  meeting  of  that 
oiganizatim. 

4.  hidired  Costa 

Tbese  are  costa  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
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pidjittit,  but  are  peqsasary  to  the 
operation  of  theorfanizaticHi  and  the 
peiioimMioe  of  tha  protect  The  cost  of 
operating  and  maintaining  fKdlities, 
depradatim,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  are  usually  treeted  Bs  indirect 
costs.  It  is  the  polity  of  the  Institute  that 
all  costs  should  be  budgeted  directljr: 
howew.  if  a  recipient  has  an  indirect 
cost  rate  approved  by  a  Federal  agency 
as  set  forth  below,  the  Institute  will?-.'  : 
accept  that  rate. 

a.  Approved  Pfof  Avaiiabh. 

L  The  Institute  Will  accept  an  indirect 
cost  rate  or  allocatibn  plan  approved  for 
a  grantee  during  the  preceding  two  years 
by  any  Federal  grafting  agency  on  me 
basis  of  allocatiaa  methods  substsntially 
in  aaxxd  with  tho^e  set  fc»th  in  the 
applicable  cost  drdulars.  A  copy  of  the 
approved  agrsemeat  must  be  suitmutted 
to  the  Institute. 

iL  Where  flat  rat<s  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
included  in  overfaeed  pools,  e.g., 
accounting  service^,  legal  services, 
building  and  occupancy  and 
maintenance,  etc.,  $s  dkect  costs. 

iii.  Organizations  «vith  an  apiHoved 
indirect  cost  rate,  ipiliring  total  direct 
costs  as  tha  base,  usually  exclude 
contracts  under  giaiats  from  toy 
overheed  recovery.jThe  negotiated 
agiooment  will  stipiulate  that  lamtracts 
are  excluded  from  ue  bese  far  overheed 
recovery.  I 

b.  BMtiMialun»ntk}f  Indirect  Coet 
Bates.  In  order  to  be  reimbumd  for 
indirect  costs,  a  grantee  or  organisation 
must  first  establish  lan  appropriate 
indirect  cost  rate,  lb  do  this,  the  grantee 
must  prepere  en  indirect  cost  rate 
propoeal  and  submit  it  to  the  Institute. 
The  proposal  must  be  submitted  within 
three  months  after  the  start  of  the  grant 
period  to  assure  reoovery  of  the  foiU 
amount  of  allowab|9  indirect  costs,  snd 
it  must  be  developijd  in  accordance  with 
principles  and  prooedures  appropriate 
to  the  type  of  grantee  institution 
involveid  as  specified  in  the  applicable 
OMB  Circular.  Copies  of  OMB  Circulars 
may  be  obtained  directly  firom  OMB  by 
calling  (202)  395-7^50. 

c.  Aib  improved  ^Jon.  If  an  indirect 
cost  proposal  for  recovery  of  actual 
indirect  coets  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  the  grant  period,  indirect  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  thei  month  that  the 
indirect  cost  proposal  is  received.  This 
policy  is  effsctlve  fbr  all  grant  awards. 


/.  Procuranent  and  Pwpaty 
Management  Standards 

1.  Procurement  Standards 

F(v  State  and  local  governments,  the 
Institute  is  adopting  the  standards  set 
forth  is  Attediment  O  of  OMB  Circular 
A-102.  Institutions  of  higher  education, 
hospitals,  and  other  non-profit 
oi^gsnizatians  will  be  governed  by  the 
standards  set  forth  in  Attachment  O  of 
.  OMB  Circular  A-1 10. 

2.  Property  Management  Standards   - 

The  property  management  standards 
as  prescribed  in  Attadunent  N  of  OMB 
Circulars  A-102  and  A-1 10  shall  be 
applicri)le  to  ell  grantees  and 
subgrantees  of  Institute  fimds  exc^  as 
prodded  in  section  X.O. 

All  grantees/subgrantees  are  required 
to  be  (Miident  in  the  ecquisition  and 
management  of  propwty  with  grant 
funds.  If  suitable  property  requdred  for 
the  successful  execution  of  profects  is 
alreedy  available  within  the  grantee  cft 
subgrantee  cnganisation,  expenditures  of 
grant  fimds  far  the  acquisitioo  of  new 
property  will  be  considered 
unnecessary. 

f.  Audit  Bequireawnts 

1.  Implementation 

Each  non-scholarship  grantee 
(including  a  State  or  local  court 
receiving  a  subgrant  from  the  State 
Su{Heme  Court)  shall  provide  for  an 
annual  fiscal  audit.  The  audit  may  be  of 
the  entire  grantee  organization  (e.g.,  a 
university)  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1964  and  OMB 
Circular  A-128.  or  OMB  Circular.A-133 
will  satisiy  the  requirement  for  an 
annual  fiscal  audit.  The  audit  shall  be 
cmducted  by  an  independent  Certified 
Public  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies. 

Ckantees  who  receive  funds  from  a 
Federal  agency  and  who  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency,  should  submit  a  copy  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the  provisions  of  this  section.  Cognizant 
Federal  agencies  do  not  send  reports  to 
the  Institute.  Therefore,  each  grantee 
must  send  this  report  directly  to  the 
Institute. 

2.  Resolution  and  Clearance  o£Audit 
Reports  'jiH^tt^a^.-iiV 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  effectiveness  of  an 
audit.  Bich  grant  recipient  shall  have 
policies  and  procedures  for  acting  (m 


audit  reccmunendations  by  designating 
officials  responsible  fbr  foUow-up, 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules,  responding  to  and  acting  m 
audit  recommendations,  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

It  is  the  general  policy  of  the  State 
Justice  bistitute  not  to  make  new  grant 
awards  to  an  applicant  having  an 
unresolved  audit  report  involving 
Institute  awards.  Pdlura  (rfthe  grantee 
organizatirai  to  resolve  audit  questions 
may  also  result  in  the  suspension  of 
payments  for  active  Institute  grants  to 
that  organization. 

K.  Close-Out  of  Grants 

1.  Definition 

Qose-out  is  a  process  by  which  the 
Institute  determines  that  all  applicdtle 
administrative  and  financial  actions  and 
all  required  work  of  the  grant  have  been 
ccunpleted  by  both  the  grantee  and  the 
Institute. 

2.  (kentee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  (revised  end  date),  the  following 
documents  must  be  submitted  to  the 
Institute  by  the  grantee  other  then  a 
recipient  (rf  a  scholarship  under  section 
ILB.2.b.iii.  These  reporting  requirements 
applv  at  the  conclusion  of  any  non- 
scholarship  grant,  even  when  the  project 
will  receiwB  renewal  funding  through  a 
continuation  ot  on-going  support  grant 

a.  Financial  State  Report,  "nie  final 
report  of  e^qModitures  must  have  no 
unliquidated  obligations  and  must  ' 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 
unexpended  funds  will  be  deobligated 
from  the  award  by  the  Institute.  Final 
payment  requests  for  obligations 
incurred  during  the  avirard  poiod  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  90Kiay  close-out  period.  Grantees 
on  a  check-issued  basis,  which  have 
drawn  down  funds  in  excess  of  their 
obligations/expenditurBS,  must  return 
any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  unused 
fiinds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
financial  status  report. 

b.  Final  Progress  Report.  This  report 
should  deecribe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  close-out  period,    '  •  ^'■^  ^'n 
including  to  wdiom  project  prodncte      '^ 
have  been  disseminated:  jHovide  a        " 
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suaamary  of  activities  during  the  entire 
project:  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto  have  been  met  and,  if  any  of  the 
objectives  have  not  been  met,  explain 
the  reasons  therefor,  and  discuss  what, 
if  anything,  could  have  been  done 
difiisrently  thct  might  have  enhanced 
the  impact  of  the  project  or  improved  its 
operation. 

3.  Extension  of  Close-Out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  Oantee's  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necesssry 
and  what  steps  will  be  taken  to  assure 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 

Xn.  Grant  Adjostments 

All  requests  for  program  or  budget 
adjustments  requiring  Institute  approval 
must  be  submitted  in  a  timely  manner 
by  the  project  director.  All  requests  for 
changes  from  the  approved  application 
will  be  carefully  reviewed  fbr  both 
consistmcy  with  this  Guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 

A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  which  require  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 

1.  Budget  revisions  among  direct  cost 
categories  which,  individually  or  in  the 
aggregate,  exceed  or  are  expected  to 
exceed  five  percent  of  the  approved 
original  bu(^  or  the  most  recently 
approved  revised  budget.  For  the 
purposes  of  this  section,  the  Institute 
will  view  budget  revisions 
ciunulatively. 

For  continuation  and  on-gcxng 
support  grants,  funds  from  the  original 
award  may  be  used  during  the  renewal 
grant  period  and  funds  awarded  by  a 
continuation  or  on-going  support  grant 
may  be  used  to  cover  project-related 
expenditures  inciured  during  the 
original  award  period,  with  die  prior 
written  approval  of  the  Institute. 

2.  A  diange  in  the  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  secticm  XII.D.). 

3.  A  change  in  the  project  site. 

4.  A  diange  in  the  project  period, 
such  as  aa  extension  of  ^e  grant  period 
and/or  extmsioa  of  the  final  financial  or 


progress  report  deadline  (see  section 

xn.E.). 

5.  SatisCsction  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  sections 
XILF.  and  G.). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  X.X.). 

8.  A  change  in  the  name  of  the  grantee 
organization. 

9.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  secticm 
XILH.). 

10.  A  transfer  of  the  grant  to  another 
recipient. 

11.  Praagreement  costs,  the  purdiase 
of  automated  data  processing  equipment 
and  software,  and  consultant  rates,  as 
specified  in  section  XI.H.2. 

12.  A  change  in  the  nature  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed. 

B.  Bequest  for  Grant  Adjustments 

All  grantees  and  subgrantees  must 
promptly  notify  their  SJI  program 
manager,  in  writing,  of  events  or 
proposed  changes  which  may  require  an 
adjustment  to  the  approved  application. 
In  requesting  an  adjustment,  the  grantee 
must  set  forth  the  reasons  and  basis  for 
the  proposed  adjustment  and  any  other 
information  the  SJI  program  managers 
determine  would  help  the  Institute's 
review. 

C.  Notification  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  his 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial. 

D.  Changes  in  the  Scope  of  the  Grant 

A  grantee/subgrantee  may  make 
minor  changes  in  methodology, 
approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant's 
objectives  with  subsequent  notification 
of  the  SJI  program  manager.  Major 
changes  in  scope,  duration,  training 
methodology,  or  other  signiBcant  areas 
must  be  approved  in  advance  by  the 
Institute. 

E.  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  The  reasons  why  the  change  is 
aeoessary  sad  the  steps  being  takea  to 


avoid  further  delays  should  be 
explained  in  detail.  A  revised  task  plan 
should  accompany  requests  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed.  A  request  to    . 
change  or  extend  the  deadline  for  the 
final  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  XI.K.3.).  Grantees  should  be 
aware  that  the  Institute  is  unlikely  to 
approve  more  than  one  limited 
extension  of  the  ^ant  period. 

F.  Temporary  Absence  of  the  Project 
Director 

Whenever  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  alienee 
must  be  approved  in  advance  by  the 
Institute.  Tliis  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

G.  Withdrawal  of/Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  the 
direction  of  another  individual,  a 
statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
quaUfications  of  the  proposed 
individual  are  not  approved  in  advance 
by  the  Institute. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

A  principal  activity  of  the  grant- 
supported  project  shall  not  be 
transferred  or  contracted  out  to  another 
organization  without  specific  prior 
approval  by  the  Institute.  All  such 
arrangements  should  be  formalized  in  a 
contract  Of  other  written  agreement 
between  the  parties  involved.  Copies  of 
the  proposed  contract  or  agreement 
must  be  submitted  for  prior  approval  at 
the  eariiest  possible  time.  The  contract 
or  agreement  must  state,  at  a  minimum, 
the  activities  to  be  performed,  the  time 
schedule,  the  policies  and  procedures  to 
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be  followed,  the  dollar  limitation  of  the 
agreement,  and  tie  coat  principles  to  be 
followed  in  deteitnining  what  coats, 
both  direct  and  indirect,  are  to  be 
allowed.  The  conbact  or  other  written 
agreement  must  not  affect  the  grantee's 
overall  responsibility  for  the  direction  of 
the  proiact  and  accountability  to  the 
Institute. 

State  Justice  Institute  Board  of 
Directors 

David  A.  Brock,  CoChoirman,  Chief  Justice, 

Supreme  Court  of  New  Hampshire, 

Concord,  New  Hampshire 
John  F.  Dafton.  Jr., Co-Chairman,  Judge, 

Twelfth  Judicial  Circuit,  Chesterfield, 

Vii^mia 
Sandra  A.  O'Connor,  Secretary,  States 

Attorney  of  Baltimore  County,  Towson, 

Mary  hod 
Terrenes  B.  Adamsan,  Esq.,  Executive 

Committee  Member.  Kaye,  Sdwler, 

Fierman.  Hays,  aSd  Handler,  Washington, 

DC 
Joseph  F.  Baca,  Chief  Justice,  Supreme  Court 

of  New  Mexico,  Albuquetque,  New  Mexico 
Robert  N.  Baldwin.  Stale  Court 

Administrator.  Supreme  Court  of  Virginia. 

Richmond,  Viigiaia 
Cartoe  R.  Garza,  Administrative  Judge  (let), 

Vienna.  Virginia 
Janice  L  Gradwohl,  Judge  (ret).  County 

Courts,  Lincoln,  Nebraska 
Keith  McNamara,  Esq.,  McNamara  and 

McNamara,  Coluaibus.  Ohio 
Florence  Murray,  Justice,  Rhode  Island 

Supreme  Court,  IVovidence.  Rhode  Island 
Janie  L  Shores.  Justice,  Supreme  Court  of 

Alabama,  Montgcfnery,  Alabama 
David  L  Tevelin,  B)^cntive  Director  (ex 

officio) 
David  L  TeveHii, 
Executive  Dinctm. 

AppsMiix  L— Lial  of  State  Coatacts 
■agardii^  Admivktratiaa  of  iMtilate 
Grauta  to  Stale  aad  Local  Coorts 

Mr.  Frank  Gregory.  Administrative  Director, 
Administrative  Office  of  the  Courts,  817 
South  Court  Street.  Montgomery.  Alabama 
36130.  (205)  834-7990 

Mr.  Arthur  ii  Snowden  U,  Administrative 
Director,  Alaska  Court  System,  303  K 
Street,  Anchorage^  Alaska  99501.  (907) 
2S4-0547 

Mr.  David  K.  Byers,  Administrative  Director, 
Supreme  Court  of  Arizona,  1501  West 
Washington  Street,  Suite  411,  Phoenix, 
Arizona  85007-3330,  (602)  542-9301 

Mr.  James  D.  Gingench,  Director. 
Administrative  Office  of  the  Courts,  625 
Marshall,  Uttle  Rock,  Arkansas  72201- 
1078,  (501)  376-aB5S 

Mr.  William  C  Vidvey.  State  Court 
Administrator.  Administrative  Office  of  the 
Courts,  303  Second  Street.  South  Tower, 
San  Francisco.  C^ifomia  94107.  (415)  396- 
9100 

Mr.  Steven  V.  Bersoo.  State  Court 
Administrator,  Colorado  Judicial 
Department.  1301!  Pennsylvania  Street, 
Suite  300,  Denve*,  Colorado  80203-2416. 
(303)  861-1111.  etct.  585 


Ms.  Faith  P.  Arkin,  Director,  External  Afiairs, 
Office  of  the  Chief  Court  Administrator, 
Drawer  N,  Station  A,  Hartford,  Connecticut 
06106,  (203)  566-8210 

Mr.  Lowell  Groundland,  Director, 
Administrative  Office  of  the  Courts,  Carvel 
State  Office  Building,  820  N.  French  Street, 
Wilmington,  Delaware  19801,  (302)  571- 
2480 

Mr.  Ulysses  Hammond,  Executive  Officer, 
Courts  of  the  District  of  Columbia.  500 
Indiana  Avenue,  N.W..  Washington,  D.C 
20001.(202)879-1700 

Mr.  Kenneth  Palmer,  State  Courts 
Administrator.  Florida  State  Courts 
System.  Supreme  Court  Building. 
Tallahasaae.  Florida  32399-1900,  (904) 
922-5001 

Mr.  Robert  L  Doss,  Jr.,  Director, 
Administrative  Office  of  the  Georgia 
Courts,  The  Judicial  Council  of  Georgia. 
244  Washington  Street,  S.W..  Suite  500, 
Atlanta,  Gemgia  30334-5900,  (404)  656- 
5171 

Mr.  Perry  C.  Taitano,  Administrative 
Director,  Superior  Court  of  Guam.  Judiciary 
Building,  110  West  O'Brien  Drive.  Agana, 
Guam  9692a  Oil  (671)  472-8961  through 
8968 

Sharon  Miyoshiro.  Administrative  Director  of 
the  Courts.  Office  of  the  Administrative 
Director,  Post  Office  Box  2560.  Honolulu. 
Hawaii  90813,  (808)  539^900 

Honorable  Charles  F.  McDevitt,  Chief  Justice. 
Idaho  Supreme  Court,  451  West  Stale 
Street.  Boiae,  Idaho  8372a  (208)  334-3464 

Mr.  Robert  E.  Davison,  Director, 
Administrative  Office  of  the  Courts,  846  S. 
Spring  Street.  Springfield,  Illinois  62704, 
(312)  793-3250 

Mr.  Bruce  A.  Kotzan,  Executive  Director, 
Supreme  Court  of  Indiana,  State  House, 
Room  323,  Indianapolis,  Indiana  46204, 
(317)  232-2542 

Mr.  William  J.  O'Brien,  State  Court 
Administrator,  Supreme  Court  of  knra. 
State  House,  Des  Moines.  Iowa  50319, 
(515)  281-5241 

Dr.  Howard  P.  Schwartz,  Judicial 
Administrator.  Kansas  judicial  Center,  301 
West  10th  Street,  Topeka,  Kansas  66612, 
(923)  29^-4873 

Ms.  Laura  Stanunel.  Assistant  Director. 
Administrative  Office  of  the  Courts.  100 
Mill  Creek  Park.  Frankfort,  Kentucky 
40601.(502)564-2350 

Dr.  Hugh  M.  Collins.  Judicial  Administrator. 
Supreme  Court  of  Louisiana,  301  Loyola 
Avenue,  Room  109,  New  Orleans, 
Louisiana  70112-1887,  (504)  568-5747 

Mr.  James  T.  Glessner.  State  Court 
Administrator.  Administrative  Office  of  the 
Courts.  P.O.  Box  4820.  Downtown  Station, 
Portland.  Maine  04112,  (207)  822-0792 

Ms.  Deborah  A.  Unitus.  Assistant  State  Court 
Administrator.  Administrative  Office  of  the 
Courts.  Rowe  Boulevard  and  Taylor 
Avenue,  Annapolis,  Maryland  21401,  (301) 
974-2141 

Honorable  John  J.  Irwin.  Jr..  Chief  Justice  for 
Administration  and  Management.  The 
Trial  Court,  Administrative  Office  of  the 
Trial  Court,  Two  Center  Plaza.  Suite  540, 
Boston.  MassachusetU  02108,  (617)  742- 
8575 

Ms.  Marilyn  K.  Hall,  State  Court 
Administrator,  Michigan  Supreme  Court, 


P.O.  Box  30048, 611  West  Ottawa  Street, 
Lansing.  Michigan  48909.  (517)  373-0136 

Ms.  Sue  K.  Dosal,  State  Court  Administrator, 
Supreme  Court  of  Minnesota,  230  State 
Capitol.  St.  Paul.  Minnesota  55155,  (617) 
296-2474 

Honorable  Leslie  Johnson,  Director,  Center 
for  Court  Education  and  Continuing 
Studies.  P.O.  Box  679,  Oxford.  Mississippi 
38677.  (601)  232-5955 

Mr.  Ron  Larkin.  State  Court  Administeator, 
1105  R  Southwest  Blvd..  Jeffisrson  City, 
Missouri  65109,  (314)  751-3585 

Mr.  Patrick  A.  Chenovick.  State  Court 
Administrator.  Montana  Supreme  Court, 
Justice  Building,  Room  315.  215  North 
Anders,  Helena,  Montana  59620-3001, 
(406)  444-2621 

Mr.  Joseph  C.  Steele.  State  Court 
Administrator,  Supreme  Court  of  Nebraska, 
State  Capitol  Building,  Room  1220, 
Lincohi,  Nebraska  68509,  (404)  471-2643 

Mr.  Donald  J.  Mello,  Court  Administrator, 
At&binistrative  Office  of  the  Courts, 
Capitol  Complex,  Carson  City,  Nevada 
89710,  (702)  885-5076 

Nk.  Donald  Goodnow,  State  Court 
Administrator.  Supreme  Court  of  New 
Hampshire.  Frank  Rowe  Kenison  Building, 
Concord,  New  Hampshire  03301,  (603) 
271-2419 

Mr.  Robert  Lipscher,  Administrative  Director, 
Administrative  Office  of  the  Courts.  CN- 
037,  RJH  Justice  Cranplex,  Trenton,  New 
Jnsey  08625,  (609)  984-0275 

Hmiorable  B.  Leo  Milonas,  Chief 
Administrative  Judge,  Office  of  Court 
Administration,  270  Broadway.  New  Yorii, 
New  York  10007,  (212)  587-2004 

Ms.  Deborah  Kanter,  State  Court 
Administrator,  Administrative  Office  of  the 
Coiuts,  Supreme  Court  of  New  Mexico, 
Supreme  Court  Building.  Room  25,  Sanle 
Fe,  New  Mexico  87503,  (505)  827-4800 

Hon.  Jack  Cosort,  Acting  Administrative 
Director,  Acfaninistrative  Office  of  the 
Courts,  P.O.  Box  2448,  Raleigh,  North 
Carolina  27602,  (919)  733-7106/7107 

Mr.  Keithe  E.  Nelson,  State  Court 
Administrator,  Supreme  Court  of  North 
Dakota,  State  Capitol  Building,  Bismarck, 
North  Dakota  58505.  (701)  224-4216 

Mr.  Stephen  W.  Stover.  Administrative 
Director  of  the  Courts,  Supreme  Court  of  . 
Ohio.  Stale  Office  Tower.  30  Bast  Broad 
Street,  Columbus,  Ohio  43266-0419,  (614) 
460-2653 

Mr.  Howard  W.  Conyera,  Administrative 
Director.  Administrative  Office  of  the 
Courts,  1925  N.  Stiles,  Suite  305, 
CHdaboma  City,  Oklahoma  73105,  (405) 
521-2450 

Ms.  Kingsley  Click,  State  Court 
Administrator,  Supreme  Court  of  Oregon, 
Supreme  Court  Building,  Salem,  Oregon 
97310,  (503)  986-5500 

Mr.  Thomas  B.  Darr,  Director  for  Legislative 
Affiiin,  Communications  and 
Administration,  5035  Ritter  Road, 
Mechanicslnug,  Pennsylvania  17055,  (717) 
795-2000 

Dr.  Robert  C.  Harrall,  State  Court 
Administrator.  Supreme  Court  of  Rhode 
Island.  250  Benefit  Street.  Providence, 
Rhode  Island  02903.  (401)  277-3266 

Mr.  George  A.  Markert.  Director,  South 
Carolina  Court  Administration,  P.O.  Box 


S0447,  Columbia.  South  Carolina  29250, 
(803)  734-1800. 

HononUe  Robert  A.  Miller,  Chief  Justics, 
Supreme  Court  of  South  Dakota.  500  East 
Capitol  Avenue,  Pierre,  South  Dakota 
57501,  (60S)  773-4885 

Mr.  Charles  B.  Penell,  Executive  Secretary, 
Supreme  Court  of  Tennessee,  Supreme 
Court  Building.  Room  422,  Nashville 
Tennessee  37219,  (615)  741-2687 

Mr.  Jerry  L  Benedict,  Administrative 
Director,  Offids  of  Court  Administration  of 
the  Texas  Judicial  System,  P.O.  Box  12066, 
Austin.  Texas  78711,  (512)  463-1625 

Mr.  Daniel  Becker,  State  Court  Administrator, 
Administrative  Office  of  the  Courts,  230 
South  500  East.  Salt  Lake  Qty,  Utah  84102, 
(801)  533-«371 

Mr.  Lee  Suskin,  Acting  Court  Administrator, 
Supreme  Coiut  of  Vermont,  111  State 
Street.  Montpelier,  Vermont  05602,  (802) 
82^-3281 

Ms.  Viola  R  Smith,  Qerk  of  the  Court/ 
Administrator,  Territorial  Court  of  the 
Virgin  Islands,  P.O.  Box  70,  Charlotte 
Amalie,  St  Thomas,  Virgin  Islands  00801, 
(809)  774-6680,  ext  248 

Mr.  Hotot  N.  Baldwin,  Executive  Secretary, 
Supreme  Court  of  Virginia,  Administrative 
Offices,  100  North  Ninth  Street,  3rd  Floor, 
Richmond,  Virginia  23219,  (804)  786-0455 

Ms.  Maiy  C  McQiieen,  Administrator  for  the 
Courts,  Supreme  Court  of  Washington, 
High%vays-Licensing  Building,  6th  Floor, 
12th  k  Washington,  Olympia,  Washington 
98504.  (206)  753-5780 

Mr.  TSd  ).  Phi^aw,  Administrative  Director 
of  the  Courts,  Administrative  Office,  402- 
E  State  Capitol,  Charleston,  West  Virginia 
25305,  (304)  348-0145 

Mr.  J.  Denis  Morsn,  Director  of  State  Courts, 
P.O.  Box  1688,  Madison,  Wisconsin 
53701-1688,  (608)  266-6828 

Mr.  Robert  L  Duncan,  Court  Coordinator, 
Suprane  Court  Building,  Cheyenne, 
Wyoming  82002.  (307)  777-7581 

^pendix  IL— ^  Libraries  Designated 
Sites  and  Contacts  (August  1995) 

State:  Alabama 

Location:  Supreme  Court  lilvary 
Contact  Mr.  William  C  Younger,  State  Law 
Librarian,  Alabama  Supreme  Court  Bldg., 
445  Dexter  Avenue,  Montgomery,  Alabama 
36130,  (205)  242-4347 

State:  Alaska 

Location:  Anchorage  Law  Library 

Contact:  Ms.  Cynthia  S.  Petumenos,  State 

Law  Librarian,  Alaska  Court  Libraries.  303 

K  Street  Anchorage,  Alaska  99501.  (907) 

264-0583 
State:  Arizona 
Location:  State  Law  Library 
Contact  Ms.  Sharon  Womack,  Director. 

Department  of  Library  ft  Archives.  State 

Capitol,  1700  West  Washington,  Phoenix. 

Arizona  85007.  (602)  542-4035 
State:  Arkansas 

Location:  Administrstive  Office  of  the  Courts 
Contact  Mr.  James  D.  Gingnich,  Director, 

Supreme  Court  of  Aricazuns, 

AdnUnislntive  Office  of  the  Courts,  Justice 

Building.  625  Manhall,  Uttie  Rock. 

Arkansas  72201-1078,  (SOI)  376-6655 
StatKCalifamia 


Location:  Administrative  Office  of  the  Courts 

Contact  Mr.  William  C  Vickrey.  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  303  Second  Street,  South  Tower, 
San  Francisco,  California  94107.  (415)  396- 
9100 

State:  Colorado 

Locatton:  Supreme  Court  Library 

Contact  Ms.  Frances  Campbell,  Supreme 
Court  Law  Librarian,  Colorado  State 
Judicial  Building.  2  Bast  14th  Avenue, 
Denver.  Colorado  80203,  (303)  837-3720 

State:  Connecticut 

Location:  State  Library 

Contact  Mr.  Richard  Akeroyd,  State 
Librarian.  231  Capital  Avenue.  Hartford, 
Connecticut  06106.  (203)  566-4301 

State:  Delaware 

Location:  Administrative  Office  of  the  Courts 

Contact:  Mr.  Michael  E.  McLaughlin,  Deputy 
Director,  Administrative  Office  of  the 
Courto,  Carvel  State  Office  Building,  820 
Nortii  French  Street,  lltii  Floor,  P.O.  Box 
8911.  Wilmington.  Delaware  19801,  (302) 
571-2480 

State:  District  of  Columbia 

Location:  Executive  Office,  District  of 
Columbia  Courts 

Contact  Mr.  Ulysses  Hammond,  Executive 
Officer,  Courts  of  the  District  of  Columbia, 
500  Indiana  Avenue,  N.W.,  Washington, 
D.C  20001,  (202)  879-1700 

State:  Florida 

Location:  Administrative  Office  of  the  Courts 

Contact  Mr.  Kenneth  Palmer.  State  Court 
Administrator,  Florida  State  Courto 
SystMn,  Supreme  Court  Building, 
Tallahassee,  Florida  32399-1900,  (904) 
488-8621 

State:  Georgia 

Location:  Administrative  Office  of  the  Courts 

Contact:  Mr.  Robert  L  Doss,  Jr.,  Director, 
Administrative  Office  of  the  Courto.  The 
Judicial  Coiudl  of  Georgia,  244 
Washington  Street,  S.W..  Suite  550, 
Atianta,  Georgia  30334,  (404)  656-5171 

State:  Hawaii 

Location:  Supreme  Court  Library 

Contact  Ms.  Ann  Koto,  Acting  Law 

Librarian,  Supreme  Court  Law  Library. 

P.O.  Box  2560,  Honolulu,  Hawaii  96804, 

(808)548-4605 

State:  Idaho 

Location:  AOC  Judicial  Education  Library/ 
State  Law  Library  in  Boise 

Contact  Ms.  Laura  Pershing.  State  Law 
Librarian,  Idaho  State  Law  Library, 
Supreme  Court  Building,  451  West  State 
Street,  Boise.  Idaho  83720.  (208)  334-3316 

State:  Illinois 

Location:  Supreme  Court  Library 

Contact:  Ms.  Brands  I.  Larison.  Supreme 

Court  Library,  Supreme  Court  Building. 

Sprii^field,  IllinoU  62701-1791,  (217) 

782-2424 

State:  Indiana 

Location:  Supreme  Court  Library 
Contact:  Ms.  Constance  Matte.  Supreme 
Court  Ubrarian.  Supreme  Court  Library, 
State  House,  Indianapolis,  Indiana  46204, 
(317)  232-2557 

State:  Iowa 

Location:  Administrative  Office  of  the  Court 


Contact  Mr.  Jerry  K  Beatty,  Executive 
Director,  Judicial  Education  ft  Planning. 
Administrative  Office  of  the  Courts.  State 
Capital  Building,  Des  Moines,  Iowa  50319, 
(515)  281-8279 

State:  Kansas 

Location:  Supreme  Court  Library 

Contact:  Mr.  Fred  Knecht,  Law  Librarian, 

Kansas  Supreme  Court  Library,  301  West 

10th  Staeet  Topdca,  Kansas  66614.  (913) 

296-3257 
State:  Kentucky 
Location:  State  Law  Library 
Contact  Ms.  Sallie  Ho%vard,  State  Law 

Librarian,  State  Law  Library.  State  Capital, 

Room  200-A.  Frankfort,  Kentucky  40601, 

(502)564-4848 
State:  Louisiana 
Location:  State  Law  Library 
Contect:  Ms.  Carol  Billings,  Director, 

Lmiisiaiui  Law  Library,  301  Loyola 

Avenue.  New  Orleans,  Louisiana  70112, 

(504)  566-5705 
Stete:  Maine 
Locatton:  State  Law  and  Legislative 

Reference  Library 
Contact:  Ms.  Lynn  E.  Randall,  State  Law 

Librarian,  State  House  Station  43,  Augusta, 

Maine  04333,  (207)  289-1600 

State:  Maryland 

Location:  State  Law  Library 

Contact:  Mr.  Michael  S.  Miller,  Director, 
Maryland  State  Law  Lilnary,  Court  of 
Appeal  Building,  361  Rowe  Boulevard, 
Annapolis,  Maryland  21401,  (301)  974- 
3395 

State:  Massachusetto 

Location:  Middlesex  Law  Library 

Contact  Ms.  Sandra  Lindheimer,  Librarian, 
Middlesex  Law  Library,  Superior  Court 
House,  40  Thomdike  Street.  Cambridge, 
Massachusetto  02141,  (617)  494-4148 

State:  Michigan 

Location:  Michigan  Judicial  Institute 
Contact:  Mr.  Dennis  W.  Catlin,  Executive 
Director,  Michigan  Judicial  Institute.  222 
Washington  Square  North,  P.O.  Box  30205, 
Lansing,  Michigan  48909,  (517)  334-7804 

State:  Minnesota 

Location:  State  Law  Library  (Minnesota 

Judicial  Center) 
Contact:  Mr.  Marvin  R.  Anderson.  State  Law 

Librarian,  Supreme  Court  of  Minnesota.  25 

Constitution  Avenue,  St  Paul,  Minnesota 

55156,(612)297-2084 

State:  Mississippi 

Location:  Mississippi  Judicial  College 
Contact  Mr.  Rick  D.  Patt  Staff  Attorney,      " 
Mississippi  Judicial  College,  6th  Floor, 
3825  Riogewood,  Jackson,  Mississippi 
39211.(601)982-6590 

Stete:  Montana 

Location:  State  Law  Library 

Contact:  Ms.  Judith  Meadows,  State  Law 
Librarian.  State  Law  Library  of  Montana. 
Justice  Building,  215  North  Sanders, 
Helena,  Montana  59620.  (406)  444-3660 

State:  Nebraska 

Location:  Administrative  Office  of  the  Courts 

Contact  Mr.  Joseph  Q  Steele,  State  Court 

Administrator,  Supreme  Court  of  Nebraska, 

Administrative  Office  of  the  Courto.  P.O. 

Box  98910,  Lincoln.  Nebraska  68509-8910. 

(402)  471-3730 
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Locatiaii:  Nttiaaal  lidldal  Ckrilqga 
ContKk  DiwD  V.  Utart  PKytnt  Natknial 

Judidd  OoUas*.  lodidal  CoUaga  BoUding. 

Univwsity  of  Hvmdk.  Rano.  Narada  80550. 

(702)784-6747    j 

9Mr.  New  JifMy    ! 

Locitiaa:  N*w]aa«y  Stata  Lifamy 

Contact:  Mr.  Ri^MrtTL  Bland,  Law 
Coordinatar,  Stati  of  New  |eney, 
Depaitmant  of  Edjucatian.  State  Libmy, 
185  Watt  State  Stteet.  CN52a  Ttenton, 
New  Jeney  08621  (fi09)  292-6230 

State:  New  Mexico 

Location:  Supmna  l^oit  Libtaty 

Contact  Mr.  Tltaddaua  Befnar,  Libtaiian, 
Supieme  Court  Library,  Poat  OfBce  Drawer 
L.  Santa  Pe.  New  Mexico  87504,  (505)  827- 
4850  < 

State:  New  York 

Location:  Supreme  Qooit  Ubnry 

Contact  Ms.  Susan  Kf.  Wood.  Bat}..  Principal 
Law  Lifacarian.  Naw  York  State  Supreme 

t^Court  Law  Ubnry,  Onondaga  County 
Court  House.  Syricuse,  New  York  13202, 
(315)435-2063    ^ 

State:  North  Caroliiu 

Location:  Supreme  pouit  Library 

Contact  Ms.  LousiaStafEard,  Librarian.  North 
Carolina  Suprama  Court  Library,  P.O.  Box 
28806  (by-oourie^,  500  Justice  Building.  2 
East  Magan  Stra^.  Raleigh.  North  Carolina 
27601,  (919)  733-13425 

State:  North  Dakotai 

Location:  Supreme  Court  Library 

Contact  Ma.  Marcella  Kramer,  Assistant  Law 
Librarian,  Supreme  Court  Law  Library,  600 
Best  Boulevard  ^renue,  2nd  Ploor,  Judicial 
Wii«.  Bismarck.  North  Dakota  58505- 
0530.(701)224-9229 

StMe:  Northern  Mariana  Islands 

Location:  Supreme  Court  of  the  Northern 
Mariana  Isjands 

Contact  Mr.  Honorible  Joee  &  Delta  Chiz. 
Chief  Justice,  Sudreme  Court  of  the 
Nosdiam  Mnian4  blends,  P.O.  Box  2165, 
Saipan,  MP  9695^,  (670)  234-5275 

State:  Ohio 

Location:  Supreme  Court  Library 

Contact  Mr.  Paul  Si  Pu.  Law  Librarian. 
Supreme  Court  Law  Library,  Supreme 
Court  of  Ohio,  SOlBest  Broed  Street, 
Columbus.  Ohio  43266-0419.  (614)  466- 
2044 

State:  Oklahoma 

Location:  Administtative  OfBce  of  die  Courts 

Contact  Mr.  Howud  W.  Conyers.  Directs, 
Administrative  GJSce  of  the  Courts,  1915 
Nordi  Stiles,  Suilk,  305.  OUahoma  Qty, 
Oklahoma  7310sJ  (405)  521-2450 

State:  Oregon 

Location:  Administtative  Office  of  the  Courts 

Contact  Ms.  Kingsky  Click.  State  Court 
Administrator,  Stpreme  Court  of  Oregon, 
Supreme  Court  HtAMtng,  Salem.  Oregon 
97310.  (503)  37»|6046 

State:  Pennsylvani« 

Location:  State  Libeuy  of  Pennsylvania 

Contact  Ms.  Betty  tutz.  Head.  Acquisitions 
Section.  State  Lit  rary  oi  Pennsylvania, 
Technical  Servic^  G46  Porum  Building. 
Haniabmg.  Pennsylvania  17105.  (717) 
787-4440 

State:  Puerto  Rico 


Location:  Office  of  Omut  Administration 
Contact  Mr.  Alfredo  Rivera-Meiuloze.  Esq., 

Director,  Area  of  Maiming  and 

Management,  Office  of  Court 

Administratifm,  P.O.  Box  917.  Hato  Rey. 

Puerto  Rico  00919 
State:  Rhode  Island 

Location:  Roger  Williams  Law  Sdunl  Library 
Contact  Ms.  Gail  Winson.  Director,  Roger 

Williams  Law  School,  10  Metacom  Ave., 

Bristol,  RI 02809-6171,  (401)  254-4546 
State:  South  Carolina 
Location:  Coleman  Kaiesh  Law  Library 

(University  of  South  Carolina  School  of 

Uw) 
Contact  Mr.  Bruce  S.  Johnson,  Law 

Librarian,  Associate,  Professor  of  Law, 

Coleman  Karesh  Law  Library,  U.S.C  Law 

Center,  University  of  South  Carolina, 

Columbia.  South  CaroUna  29208,  (803) 

777-5944 

State:  Tenneasas. 

Locetion:  Tennessee  State  Law  Library 
Contact:  Ms.  Donna  C  Wair.  Librarian, 
Tennessee  State  Law  Library,  Supreme 
Court  Building.  401  Seventh  Avenue  N, 
Nashville,  Tennessee  37243-0609.  (615) 
741-2016 

State:  Texas 

Location:  State  Law  Library 

Contact:  Ms.  Kay  Schleuter.  Director,  State 

Law  Library.  PX>.  Box  12367,  Austin. 

Texas  78711,  (512)  463-1722 
State:  U.S.  Virgin  blends 
Locati<m:  Ubriuy  of  the  Territoial  Court  of 

the  Virgin  blands  (St  Thomas) 
Contact:  Librarian,  The  Library,  Territorial 

Court  of  the  Virgin  Islands,  Post  OfBoe  Box 

70,  Charlotte  Amalie,  St  Thomas,  U.S. 

Virgin  Islands  00804 
State:  Utah 
Location:  Utah  State  Judicial  Administration 

Library 
Contact  Ms.  Jennifer  Bullock,  Librarian.  Utah 

State  Judicial,  Administration  Lilnaiy,  230 

South  500  East,  Suite  300.  Salt  Lake  City, 

Utah  84102,  (801)  533-6371 

State:  Vermont 

Location:  Supreme  Court  of  Vermont 
Contact  Ml.  Thomas  J.  Lehner,  Court 
Administrator,  Supieme  Court  of  Vermont, 
111  State  Street,  c/o  Pavilion  Office 
Building.  Montpelier,  Vermont  05602. 
(802)  828-3278 
State:  Virginia 

Location:  Administrative  Office  of  the  Courts 
Contact  Mr.  Robert  N.  Baldwin,  Executive 
Secretary,  Supreme  Court  of  Virginia. 
Administrative  OfBcas,  100  North  Ninth 
Street.  Third  Floor,  Richmond,  Virginia 
23219,  (804)  786-6455 
State:  Washington 

Location:  Waahington  State  Law  Lilvary 
Contact  Ms.  Deborah  Norwood,  State  Lbw 
Librarian,  Washington  State  Law  Library, 
Temple  of  Justice,  Mail  Stop  AV-02. 
Olympia.  Washington  98504-0502.  (206) 
357-2146 

State:  West  Virginia 

Location:  Administrative  OCBce  of  the  Courts 
Contact:  Mr.  lUchard  H.  Rosswnum,  Deputy 
Administrative  Director  for  Judicial 
Education,  West  Virginia  Supreme,  Court 
of  Appeab,  State  Capitol,  Capitol  E-400, 


Oiarleston,  West  Virginia  25305,  (304) 
348-0145 

State:  Wisconsin 
Location:  State  Law  Library 
Contact  Ms.  Marda  Koelov,  State  Law 
Librarian,  State  Law  Library,  310E  State 
Capitol,  P.O.  Box  7881,  Madison. 
Wisconsin  53707,  (608)  266-1424 
State:  Wyoming 

Location:  Wyoming  State  Law  Library 
Contact  Ms.  Kathy  Carlson,  Law  Librarian, 
Wyoming  State  Law  Library,  Supreme 
Cmut  Building,  Cheyenne,  Wyoming 
82002.  (307)  777-7509 
National:  American  Judicature  Society 
Contact  Ms.  Clara  Wells,  Assistant  for 
Information  and  Library  Services,  25  East 
Washington  Street,  Suite  1600.  Chicago. 
Illinob  60602,  (312)  556-6900 
National:  National  Centn  for  State  CourU 
Contact:  Ms.  Peggy  Rogen,  Acquisitions/ 
Serials  Librarian,  300  Newport  Avenue, 
Willianuburg.  Virginia  23187-6798.  (804) 
253-2000 

National:  Michigan  State  University 
Contact  Dr.  John  K.  Hudzik,  Pn^ect  Director, 
Judicial  Education,  Refennce,  Information 
and  Technical  Transfer  Project  (JERITT), 
Michigan  State  University,  560  Baker  Hall. 
East  Lansing.  Michigan  48824.  (517)  353- 
8603 

Appendix  m—IlhiBtrathre  Lbt  of  Modri 
CuRicala 

The  following  list  includes  examples  of 
curricula  that  have  been  developed  with 
support  from  SJI,  and  that  might  be— or  in 
some  cases  have  been — successfully  adapted 
for  State-based  education  programs  for  Judges 
and  other  court  personnel  A  list  of  all  SJI- 
supported  education  projects  b  evailable 
from  the  Institute.  Pleese  also  check  with  tlie 
JERITT  project  (517/353-6603)  and  with  your 
State  SJI-designated  Library  (see  Appendbc  II) 
for  infnmation  on  other  curricub  that  may 
be  appropriate  for  your  State's  needs. 
"Manual  for  Judicial  Writii^  Workshop  for:     . 

Trial  Judges"  (University  of  Georgia/ 

Colorado  Judicial  Department  Sjl-87-018/ 

019) 
"Judicial  Education  Curriculum:  Teaching 

Guides  on  Court  Security,  and  Jury 

Management  and  Impanelmenf '  (Institute 

for  Court  Management/National  Center  far 

State  Courts:  SJI-88-053) 
"Caseflow  Management  Principles  and 

Practices"  (Institute  fior  Court 

Management/National  Center  for  State 

Courto:  SJI-67-0S6) 
"Adjudication  of  Farm  Credit  Issues"  (Rural 

Justice  Center  SJI-87-059) 
"A  National  Program  for  Reporting  on  the 

Courts  and  the  Law"  (Amierican  Judicatura 

Society:  SJI-88-014) 
"Model  Judicial  Medbtion  Training 

Program"  (American  Arbitration 

Assocbtion:  SJI-86-078) 
"Oamestlc  Violence:  A  Curriculum  for  Rural 

Courts"  from  "A  Project  to  Improve  Access 

to  Rural  Courts  for  Victims  of  Domestic 

Violence"  (Rural  Justice  Center  S)I-66- 

061) 
"Career  Writing  Program  for  Appellate 

Judges"  (American  Academy  of  Judicial 

Educaticm:  SJI-88-086-P92-1) 


"Judges  Media  Rotations  Seminar"  firom  "A 
Statewide  Program  for  ImfHrmng  Media 
and  Judicbl  Rebtions"  (Minnesota 
Supreme  Court:  SJI-89-024) 

"Minding  the  Courta  into  the  Twentieth 
Century"  (Michigan  Judicial  Institute:  SJI- 
89-029) 

"Innovative  Juvenile  and  Family  Court 
Training"  (Youth  Law  Center  SJI-87-060, 
SJI-69-039) 

"Troubled  Families.  Troubled  Judges" 
(Brandeis  University:  SJI-89-071) 

"Judicbl  Settlement  Manual"  from  "Judicial 
Settlement  Development  of  a  New  Course 
Module.  Film,  and  Instructional  Manual" 
(National  Judicial  College:  SJl-89-089) 

"Judicbl  Training  Materials  on  Spousal 
Support",  "Family  Violence:  Efiisctive 
Judicial  Intarventira";  "Judicial  Training 
Materiab  on  Child  Custody  and  Visitatira" 
from  "Enhancing  Gender  Fairness  in  the 
State  Courto"  (Women  Judges'  Fund  for 
Justice:  SJI-89-062) 

"Introduction  to  the  Jurisprudence  of 
Victims'  Righto"  from  "Victim  Righto  and 
the  Judiciary:  A  Training  and 
Implementation  Project"  (National 
Oii^nization  for  Victim  Assistance:  SJI- 
89-083) 

"Fundamental  Skilb  Training  Curriculum  for 
Juvenile  Probation  OfBoen"  (National 
Council  of  Juvenib  and  Family  Court 
Judges:  (SJI-90-017) 

"Pre-Bench  Training  for  New  Judges" 
(American  Judicatura  Society*  SJI-90-028) 

"A  Manual  &xr  Workshops  on  Processing 
Felony  Dispositions  in  limited  Jurisdiction 
Courto"  (National  Center  for  State  Courto: 
SJI-9IM)52) 

"Ttie  Qudal  Nature  of  Attitudes  and  Vahies 
in  Judicial  Education"  (National  Council  of 
Juvenile  and  Family  Court  Judges:  SJI-90- 
058) 

"Policy  Alternatives  and  Currant  Court 
Practioes  in  the  Special  Problem  Areas  of 
Jurisdiction  Over  the  Family"  from 
"Juvenile  and  Family  Court  Key  Issues 
Curriculum  Enhancement  Project" 
(National  Council  of  Juvenib  and  Family 
Court  Judges:  SJI-9O-066) 

"Gender  Fafrness  Faculty  Development 
VIotkshopa"  (National  Judicial  College: 
SJI-90-077) 


"A  Unified  Orientation  and  Mentoring 
ftogram  for  New  Judges  of  All  Arizona 
Trial  Courto"  (Arizona  Supreme  Court  SJl- 
90-078) 

"National  Guardianship  Monitoring 
Program"  from  "AARP  Volunteers:  A 
Reeource  for  State  Guardianship  Services" 
(Assocbtion  few  the  Advancement  of 
Retired  Persons:  SJI-91-013) 

"Medicine,  Ethics,  and  the  Law: 
Preconception  to  Birth"  (Women  Judges 
Fund  for  Justice:  SJI-69-062,  SJI-91-019) 

"The  Leadership  Institute  in  Judicial 
Education"  and  "The  Advanced 
Leadenhip  Institute  in  Judicial  Education" 
(Appalachbn  State  University:  SJI-91-021) 

"Mani^ing  Triab  Effectively:  A  Program  for 
State  Trial  Judges"  (National  Center  for 
State  Courts/National  Judicbl  College:  SJI- 
87-066/067.  SJI-69-0S4/055.  ^1-91-025/ 
026) 

"Faculty  Develt^ment  Instructional 
Program"  from  "Curriculum  Review" 
(National  Judicial  College:  SJI-91-039) 

"Legal  Institute  for  Special  and  Limited 
Jiubdiction  Judges"  (National  Judicial 
College:  SJI-89-043.  SJI-91-O40) 

"Managerial  Budgeting  in  the  Courto": 
"Performance  Appraisal  in  the  Courto"; 
"Managing  Changes  in  the  Courto";  all 
three  from  "Broadening  Educational 
OppcKtunities  for  Judgn  and  Other  Key 
Court  Peraonnel"  (Institute  for  Court 
Management/National  Center  for  State 
Courto:  SJ1-91-043) 

"An  ApfRoech  to  Long-Range  Strategic 
Planning  in  the  Courto"  (Center  for  Public 
Policy  Studier  SJI-91-045) 

"Impbmmting  the  Court-Related  Needs  of 
Older  Peopb  and  Persons  with  Disabilities: 
An  Instructional  Guide"  (National  Judicial 
CoUege:  SJI-91-054) 

"National  Judicial  Response  to  Domestic 
Violence:  Qvil  and  Criminal  Cuiricub" 
(Family  Violence  Prevention  Fund:  SJI-87- 
061.  SJI-89-070.  SJI-91-055) 

"Access  to  Justice:  The  Impartial  Jury  and  the 
Justice  System"  and  "When  Justice  b  Up 
to  You"  from  "Pre-Juror  Education  Project" 
(Consortium  of  Univenities  of  the 
Washington  Metn^litan  Area:  SJI-91- 
071) 


"Judicial  Review  of  Administrative  Agency 
Decisions"  (National  Judicbl  CoU^e:  SJI- 
91-080) 

"Strengthening  Rural  Courto  of  Limited 
Jurisdiction"  and  "Team  Training  for 
Judges  and  Clerics"  from  "Rural  Limited 
Jurisdiction  Court  Curriculum  Project" 
(Rural  Justice  Center.  SJI-90-014,  SJI-91- 
062) 

"Medical/Legal  Issues  in  Juvenile  and  Family 
Courto"  (National  Council  for  Juvenile  and 
Family  Court  Judges:  S)I-91-091) 

"Good  Times,  Bad  Times:  Drugs.  Youth,  and 
the  Judiciary"  (Professional  Development 
and  Training  Center,  Inc.:  SJI-91-095) 

"Judicial  Response  to  Stranger  and 
Nonstranger  Rape  and  Sexual  Assault" 
(National  Judicial  Education  Program  to 
Promote  Equality  for  Women  and  Men: 
SJI-92-003) 

"Inteibranch  Rebtions  Workshop"  (Ohio 
Judicbl  Conference:  SJI-92-079) 

"Legal  Institute  for  Non-Law  Trained  Judges" 
(Arizona  Supreme  Court  SJI-92-146) 

"New  Employee  Orientation  Facilitators 
Guide"  from  "The  Minnesota 
Comprehensive  Curriculum  Design  and 
Training  Program  for  Court  Persoimel" 
(Minnesota  Supreme  Court  SJI-92-1S5) 

"Magistrates  Correspondence  Course" 
(Alaska  Court  System:  SJI-92-156) 

"Southwestern  Judges'  Conference  on 
Environmental  Law"  (University  of  New 
Mexico:  SJI-92-162) 

"Cultural  Diversity  Awareness  in  Nebraska 
Courto"  from  "Native  American 
Alternatives  to  Incarceration  Project" 
(N^vaska  Urban  Indian  Health  Coalition: 
SJI-93-028) 

"A  ^^deotape  Training  Prugram  in  Ethics  and 
Professional  Conduct  for  Nonjudicial  Court 
Personnel"  (American  Judicature  Society: 
SJI-93-068) 

"Integrating  "Trial  Managsment  and  Caseflow 
Management"  QustioB  Management 
Institute:  SJI-93-214) 

"Civil  and  Criminal  Procedural  Innovations 
for  AppeUate  Courto"  (National  Center  ba 
Stete  Courts:  SJI-94-O02) 

"Comprehensive  ADR  Curriculum  for 
Judges"  (American  Bar  Association:  SJI- 
95-002) 
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APPENPKIV 

STATE  JUSTICE  INSTITUTE 

SCHOLARSHIP  APPLICATION 

77iM  application  does  rua  serve  as  a  registration  for  the  course.  Please  amkict  Uie  education  provider. 
APPLICANT  INFORMATION: 
1.  Applicant  Name: 


2.  Poeitin 


(Last) 


(First) 


(M) 


■iHiniri'il  I 


3.  Nam^of(^it: 
4  AddrsBs:      


Street/P.O.  Box 


City 
5.  Tel^honeNo.  _ 


State 


Zip  C^ode 


6.  Ckmgtessional  District:  

PROGRAM  INFORMATION: 

7.  CoursieName:  .^_^_ 

8.  Course  Dates:  


rrmr 


9.  (bourse  Provider:  , 

10.  Locatjion  Oflered: 


ESTIMATED  EXPENSES:  (Please  note,  scholarships  are  limited  to  tuition  and  transportation 
expenses  to  and  from  the  site  of  the  course  up  to  a  maximum  of  $1,500.) 


Tuitijm: 


Transportation:  $. 


Amovnt 
Requested:  $. 


(Airfart.tninfkr*,  or  if  you  plan  to  dhv«,  an  unount 
•qiud  to  tfao  approsiinoto  distanoo  and  nuloafo  rata.) 


an 


1650  lung  Street,  Suite  600,  Alexandria,  Virginia  22314    a03)  684-6100 
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ADDITIONAL  INFORMATION:  Please  attach  a  current  resume  or  professional  summary, 
and  answer  the  following  questions.  (You  may  attach  additional  pages  if  necessary.) 

1.  How  will  taking  this  course  benefit  you,  your  court,  and  the  State's  courts  generally? 


FasaX 


3. 


Is  there  any  education  or  training  currently  available  through  your  State  on  this  topic? 


How  will  you  apply  what  you  have  learned?  Please  include  any  plans  you  may  have  to 
develop/teach  a  course  on  this  topic  in  your  jurisdiction/State,  provide  in-service  training,  or 
otherwise  disseminate  what  you  have  learned  to  colleagues. 


4  Are  State  or  local  funds  available  to  support  your  attendance  at  the  proposed  course?  If  so, 

what  amount(8)  will  be  provided? 


5.         How  long  have  you  served  as  a  judge  or  court  manager? 


6.  How  long  do  you  anticipate  serving  as  a  judge  or  court  manager,  assuming  reelection  or 

reappointment? 


What  continuing  professional  education  programs  have  you  attended  in  the  past  year? 
Please  indicate  which  were  mandatory  (M)  and  which  were  non-mandatory  (V). 


STATEMENT  OF  APPUCANTS  COMMITMENT 

If  a  scholarship  is  awarded,  I  will  submit  an  evaluation  of  the  educational  program  to  the 
State  Justice  Institute  and  to  the  Chief  Justice  of  my  State. 


Signature  Date 

Pltose  ref  Mrri  UUs  form  and  Form  S-2  to:  StaU  Justice  ItutituU,  16S0  King  SlrtH.  SuiU  SOO,  Altxandria  Virginia  22314 
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I. 


STATE  JUSTICE  INSTITUTE 

SCHOLARSHIP  APPUCATION 

CONCURRENCE 


Name  of  Chief  Justice  (or  Chief  Justice's  Designee) 

have  I'eviewed  the  application  for  a  scholarship  to  attend  the  program  entitled 


prepared  by . 


Name  of  Applicant 


and  concur  in  its  submission  to  the  State  Justice  Institute.  The  applicant's  participation  in 
the  pfogram  would  benefit  the  State;  the  applicant's  absence  to  attend  the  program  would 
not  present  an  undue  hardship  to  the  court;  and  receipt  of  a  scholarship  would  not  diminish 
the  amount  of  funds  made  available  by  the  State  for  judicial  education. 


Signature 


Name 


TitU 


Date 
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APPENDIX  V 

rURRICULUM  ADAPTATION  GRANT  A  TECHNICAL  ASSISTANCE  GRANT 

BUDGET  FORM 


CatcgpfY 

Personnel 

Fringe  Benefits 

Consultant/Contractual 

Travel 

Equipment 

Supplies 

Telephone 

Postage 

Printing/Photocopying 

Audit 

Other 

Indirect  Costs  (%) 

TOTAL 

PROJECT  TOTAL 


SJI  Funds 
$ 


Cash  Match 


$. 


$. 
$. 

$. 


$ 

$. 


Kind  Match 


Financial  assistance  has  been  or  wdl  be  sought  for  this  project  from  the  following  other  sources: 


} 

•  Curriculum  Adaptation  grant  requests,  and  Technical  Assistance  grant  requests  should  be 
accompanied  by  a  budget  narrative  explaining  the  basis  for  each  line-item  listed  in  the  proposed 
budget. 
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FonnB 
(Instruction  on 
Reverse  Side) 


APPENDKVI 


A)M^n. 


The 


STATE  JUSTICE  INSTITUTE 
Certificate  of  State  Annroviil 


Name  ofSUto  Supreme  Court  pr  Designated  Agency  or  Council 

has  revieired  the  application  entitled 

prepared  oy '       


Name  of  Applicant 

approves  its  submission  to  the  State  Justice  Institute,  and 


[] 
{] 


UMI 


agrees  to  receive  and  administer  and  be  accountable  for  all  funds 
awarded  by  the  Institute  pursuant  to  the  application. 


designates 


Name  of  Trial  or  Appellate  Court  or  Agency 


as  the  entity  to  receive,  administer,  and  be  accountable  for  all  funds 
awarded  by  the  Institute  pursuant  to  the  application. 


Signature 


Date 


Name 


TUU 


Federal  Register  /  Vol.  60,  No.  240  /  Thursday.  December  14,  1995  /  Notices 


64231 


AP^ENDDCVn 

STATE  JUSTICE  INSTITUTE 

APPLICATION 


1.    APPUCANT 

a.  Applicant  Name . 


b.  Organizational  Unit . 
e.  Street/P.O.  Box  ___ 

dCity 

e.  State 


f.  Zip  Code. 


g.  Name  and  Telephone  Number  of  Contact  Persoo 


3.    EMPLOYER  IDENTIFICATION  NO. . 


4.    EWTVrf  JO  RECEIVE  ryJNDS  (if  difftnnt^omappHGant) 

a.  Name  of  Responsible  Entity 


h  streets*  O  Box 

A  City 

e  State 

f  2io  Cade 

f.  Name  and  Telephone  Number  of  Contact  Person 

TYPE  OF  APPUCANT 

a.  State  court 

b.  National  State  court 
support  organizatien 

c.  National  state  court 
educationAraining 
organization 

d.  College  or  university 


(Cirde  appropriate  l9tter) 

e.  Other  non-profit 
organization  or  agency 

f.  Individual 

g.  Corporation  or 
partnership 

h.  Other  unit  of 
government 
I.  other 


7.    TITLE  OF  PROPOSED  PROJECT 


10.  a.  AMOUNT  REQUESTED  FROM  SJI    $. 
b.  AMOUNT  OF  MATCH 

Cash  match  t 

Non-cash  match .  S 
C.  TOTAL  MATCH  $. 

d.  TOTAL  PROJECT  COST  $. 


TYPE  OF  PROJECT 

(Circh  approprmt^  htttr) 

a.  Education/Training 

b.  Research/Evaluation 
e.  Demonstration 

d.  Techrtical  Assistance 

e.  other 


I.  APPLICATION  TYPE 
(Cireh  ap/vopnafe  htttr) 

a.  New 

b.  Supplement 

c.  Continuation 

d.  Ongoing  Support 

e.  Curriculum  Adaptaten 
f  Technical  Assistance 


1.  PROPOSED  START  DATE 


9.  PROJECT  DURATION  (Months) . 


11 


IF  THIS  APPUCATION  HAS  BEEN  SUBMITTED 
TO  OTHER  FUNDING  SOURCES,  PLEASE 
PROVIDE  THE  FOLLOWING  INFORMATION: 

Source 

Date  Submitted  ,^.^___^_^____^^^.^^^ 
Amount  Sought        - 


Disposition  (if  any)  or  Current  Status . 


12.  CONGRESSIONAL  DISTRICT  OF: 


Appbcant  Name  of  RiprcMntitivc:  Ostnct  Number 


Profect  (if  (Afferent  tan  ipphcint) 
Nwne  o(  Repfeseniitive.  Dalnct  Number 


13.  CERTIFICATION 

On  behalf  of  the  applicant,  I  hereby  certify  that  to  the  best  of  my  knowledge  the  information  in  this 
application  is  true  and  conplete.  I  have  read  the  attached  assurances  (Form  D)  and  understand  that  if  this 
application  is  approved  for  funding,  the  award  will  be  subject  to  those  assurances.  I  certify  that  the 
applicant  will  comply  with  the  assurances  if  th6  application  is  approved  and  that  I  am  lawfully  authorized  to 
make  these  representations  on  behalf  of  the  applicant. 


SIGNATURE  OF  RESPONSIBLE  OFFICIAL  OF  APPLICANT 
(For  ippUcatien  from  Sbtt  end  local  courts,  Form  B.  Ceiliflcalt  o(  Slat*  Apftroval.  mutt  b* 


TITLE 


DATE 


FomiA     12/95 


M232 
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1995 


UMI 
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State  Jastice  Institirti 

Assurances  | 

The  applicant  hereby  assiires  and 
certifies  Uiat  it  possesses  legal  authority 
to  apply  far  the  award,  and  that  if  funds 
are  awarded  by  the  State  Justice 
Institute  pursuant  to  Ihis  application,  it 
will  cranply  with  all  applicable 
provisions  of  law  and  the  regulati<»is, 
policies,  guidelines  ^d  requirements  of 
the  Institute  as  they  ^late  to  the 
acceptance  and  use  oif  Institute  funds 
pursuant  to  this  application.  The 
applicant  fcirther  assiues  and  certifies 
vrith  respect  to  this  a|)plication,  that: 

1.  No  peraon  will,  onjthe  basis  of  race,  sex, 
natioiial  origin,  disabiliiy,  color,  or  creed  be 
excluded  fran  participation  in,  denied  the 
benefits  of,  or  otherwise  subjected  to 
discrimination  tuider  aay  program  or  activity 
supported  by  Institute  ibiads,  and  that  the 
applicant  trUl  immedia^ly  take  any 
measures  necessary  to  etBectuate  this 
assurance. 

2.  In  accordance  with|42  U.S.C  10706(a), 
funds  awarded  to  the  applioant  by  the 
Institute  win  not  be  used,  directly  or 
indirectly,  to  influence  the  issuance, 
amendment,  or  revocatliin  of  any  Executive 
ottter  or  sindlar  promu%Btion  by  Federal, 
State  or  local  agencies,  or  to  influence  the 
passage  or  defeat  of  any  le^slation  at 
constitutional  amendmSnt  oy  any  Federal, 
State  or  local  legislative  body. 

3.  In  accndance  with;  42  U.S.C  10706(a) 
and  10707(c):  | 

a.  It  will  not  contribute  or  make  available 
Institute  funds,  proiect  personnel,  or 
equipment  to  any  political  party  or 
assodatioa,  to  ths  campaign  of  any  candidate 
for  public  or  party  ofBca,  or  to  influence  the 
pessage  of  dmat  of  any  ballot  meesure, 
initiative,  or  refereudiua; 

b.  No  officer  or  empk^yee  of  the  applicant 
will  intentionally  idmt^  the  Institute  or  the 
appUcant  with  any  partisan  or  nonpartisan 
political  activity  or  the  campaim  of  any 
candidate  Cor  public  or  party  office:  and. 

c  No  officer  or  employee  of  the  applicant 
will  engage  in  partisan  political  activity 
while  en^igMl  in  work  Supported  in  whole 
or  in  part  l^  the  Instituls. 

4.  bi  accordance  with|42  U.S.C  10706(b), 
no  ftmds  awarded  by  thb  Institute  will  be 
used  to  support  or  concoct  training  programs 
fat  the  purpose  of  advocating  particular 
nonjudicial  public  policies  or  encouraging 
nonjudicial  political  activities. 

5.  In  accordance  with  42  U.S.C  10706(d), 
no  ftmds  awarded  by  the  Institute  will  be 
used  to  supplant  State  or  local  ftmds 


nipporting  a  program  or  activity;  to  construct 
court  fecilities  or  structures,  except  to 
remodel  existing  fidlities  or  to  demonstrate 
new  architectural  or  technological 
techniques,  or  to  provide  temporary  fiicilities 
far  new  personnel  or  for  personnel  involved 
in  a  demonstration  or  experimental  program; 
or  to  solely  purchase  equipment  &ir  a  court 
system. 

6.  It  will  provide  for  an  annual  iiscal  audit 
of  the  project 

7.  It  ¥fill  give  the  Institute,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  pepera, 
or  documents  related  to  the  award. 

8.  bi  accordance  with  42  U.S.C  10708(b) 
(as  amended),  research  or  statistical 
information  that  is  ftunished  during  the 
course  of  the  project  and  that  is  identifiable 
to  any  specific  individual,  shall  not  be  used 
or  revealed  fiir  any  purpose  other  than  the 
purpoee  ft>r  which  it  was  obtained.  Such 
in&innatiiMi  and  copies  thereof  shall  be 
immune  bam  legal  process,  and  shall  not  be 
offered  as  evidence  or  used  for  any  purpfise 
in  any  action  suit,  or  other  judicial, 
legislative,  or  administrative  proceeding 
without  the  consent  of  the  person  who 
furnished  the  information. 

9.  All  research  involving  human  subjects 
will  be  conducted  with  the  informed  consent 
cS  those  subjects  and  in  a  manner  that  will 
ensure  their  privacy  and  fireedom  from  risk 
or  harm  and  the  protection  of  persons  who 
are  not  subjects  of  the  research  but  would  be 
afiiBcted  by  it.  imless  such  procedures  and 
safeguards  would  make  the  research 
impracticaL  In  such  instances,  the  Institute 
must  approve  procedures  designed  by  the 
grantee  to  provide  human  subjects  with 
relevant  information  about  the  reseerch  after 
dieir  involvement  and  to  minimize  or 
eliminate  risk  of  harm  to  those  sulqects  due 
to  their  participation. 

la  All  products  prepared  as  the  result  of 
the  project  will  be  ori^nally-developed 
material  unless  otherwise  specifically 
provided  for  in  the  award  documents,  and 
that  material  not  originally  developed  that  is 
included  in  such  projects  must  be  properly 
identified,  whether  the  material  is  in  a 
verbatim  or  extensive  paraphrase  format 

11.  No  funds  will  be  obligated  for 

Sublication  or  reproduction  of  a  final  product 
eveloped  with  Institute  funds  without  the 
written  approval  of  the  Institute.  The 
recipient  will  submit  a  final  draft  of  each 
such  product  to  the  Institute  ftw  review  and 
approval  ptiot  to  submitting  that  product  for 
publication  or  reproduction. 

12.  The  following  statement  will  be 
prominenUy  displayed  on  all  products 
prepared  as  a  result  of  the  project:  - 


This  (document,  film,  videotape,  etc]  was 
developed  under  a  (grant,  cooperative 
agreement  contract]  from  the  State  Justice 
Institute.  Points  of  review  expressed  herein 
are  those  of  the  (author<8),  filmmaker(s),  etc.] 
and  do  not  necessarily  represent  the  official 
position  or  policies  of  the  State  Justice 
Institute. 

13.  The  "SJI"  log  will  appear  on  the  front 
cover  of  a  written  product  or  in  the  opening 
frames  of  a  video  production  produced  with 
SJI  funds,  unless  another  plaotment  is 
approved  in  writing  by  the  Institute. 

14.  Except  as  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute  award, 
the  recipient  is  free  to  copyright  any  books, 
publications,  or  other  copyri^table  materials 
developed  in  the  course  of  an  Institute- 
supported  project,  but  the  Institute  shall 
reserve  a  royalty-free,  non-exclusive  and 
irrevocable  right  to  reproduce,  publish,  or 
other  wise  u^e,  and  to  authorize  othera  to 
UM,  the  materials  for  purposes  conristent 
with  the  State  Justice  Institute  Act 

15.  It  will  submit  quarterly  progress  and 
financial  reports  witliin  30  day*  of  the  close 
of  each  calendar  quarter  during  the  funding 
pniod  (that  is,  no  later  than  January  30,  A^l 
30,  July  30.  and  October  30);  that  progress 
reports  will  include  a  narrative  description  of 
project  activities  during  the  calendar  quarter, 
the  relationship  between  those  activities  and 
the  task  schedule  and  objectives  set  forth  in 
the  approved  application  or  an  approved 
adju^ment  thereto,  any  significant  problem 
areas  that  have  devefoped  aiul  how  they  will 
be  resolved,  and  the  activities  scheduled 
during  the  next  reporting  period;  and  that 
financial  reports  %vill  contain  the  information 
requested  on  the  financial  report  form 
included  in  the  award  dociunents. 

16.  At  the  conclusion  of  the  (Mvject,  tide 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with  Institute 
funds  shdl  vest  in  the  court,  organization  or 
individual  that  purchased  the  property  if 
certification  is  made  to  the  Institute  that  the 
property  will  continue  to  be  used  for  the 
authoriiied  purposes  of  Institute-funded 
project  or  other  purposes  consistent  with  the 
State  Justice  Institute  Act  as  approved  by  the 
Institute.  If  such  certification  is  not  made  or 
tlie  Institute  disapproves  such  certification, 
title  to  all  siich  property  with  an  aggregate  or 
individual  value  of  $1,000  or  more  shall  vest 
in  the  institute,  which  will  direct  the 
disposition  of  the  property. 

17.  The  person  signing  the  applicatton  is 
authoriaed  to  do  so  on  behalf  of  the  applicant 
and  to  obligate  the  applicant  to  comply  with 
the  assurances  enumerated  above. 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

The  State  Justice  Institute  Act  prohibits  grantees  from  using  funds  CNiarded  by  the  Institute  to  directly  or 
inthrectty  influence  the  passage  or  defeat  of  any  legislation  by  Federal.  State  of  local  legislative  bodies.  42  U.S.C. 
10706  (a).  It  also  is  tiie  policy  of  the  Institute  to  award  funds  only  to  support  applications  submitted  by 
organizations  that  would  carry  out  the  objectives  of  their  applications  in  an  imbiased  manner. 

Consistent  with  this  policy  and  the  provisions  of  42  U.SC.  10706  (a),  the  Institute  will  not  knowingly 
award  a  grant  to  an  applicant  that  has,  directly  or  through  an  entity  that  is  part  of  the  same  organisation  as  the 
applicant,  advocated  a  position  before  Congress  on  the  ^prc//ic  subject  matter  of  the  apfriication.  As  a  means  of 
implementing  that  prohibition,  SJI  requires  organizations  submitting  applications  to  the  Institute  to  disclose 
whether  they,  or  another  entity  that  is  part  of  the  same  organization  as  the  applicant,  have  advocated  a  position 
before  Congress  on  any  issue,  and  to  identify  the  specific  subjects  of  their  lobbying  efforts.  This  form  must  be 
submitted  with  your  applicaUon. 

Naewof  Applicaot:  _^ 

Title  of  Applicaiioa: \ t. 


DYes      DNo 


Has  the  applicant  (or  an  entity  that  u  part  of  tlie  tsaat  organizatioB  as  tiw 
appUcaat)  directly  or  indirectly  advocated  a  positioa  before  Ceafrest  on  any  issue 
within  the  past  five  yean? 


SPECIFIC  SUBJECTS  OF  LOBBYING  EFFORTS 

If  you  answered  YES  abo\-e,  please  list  the  specific  subjects  on  which  your  organizadon  (or  another  entity  that  is 
part  of  your  organization)  has  directly  or  indirectly  advocated  a  position  before  Congress  within  the  past  five  years. 
If  necessaiy,  you  may  continue  on  the  back  of  this  fonn  or  on  an  attached  sheet 


Subject 


Year 


STATEMENT  OF  VERIFICATION 

I  Seclare  under  penalt}'  orpeijur>'  that  the  inTormation  contained  in  this  disclosure  sutenient  is  correa  and  Utat  I 
am  authorized  to  make  this  verificaiion  on  behalf  of  the  applicant. 


Signature 


Naiue  (Typed) 


Title 


Date 


Fjdanl 
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1.  (aHg)  Lopl  N«n4  of  Applicant  court, 
entity  or  iodividiial:  N$me  of  The 
dpnimianel  Unit,  ifknv.  tiut  will  conduct 
the  pniect;  Cani|det»  Addreee  of  eppBcuit; 
Nane  ad  taiepbaae  nlunber  of  •  Contact 
Pkhjo  wHio  can  pravicte  foftber  infocmatian 
dMQt  tliifl  ippliatiaa. 

2.  (a)  Stale  or  Local  <fOuit  indudaa  all 
qipallali.  gananl  Jurifliictloii.  limitad 
{uriediction,  and  tpKiy  {uriedicHfia  couiti. 
Agpndee  of  Stata  and  Ixal  courts  include  all 
govenmiantal  otBceaty  am  siqMiviaed  by 
or  report  far  adminiitivtive  porpoeea  to  die 
chief  or  praeiding  Jnsttte  or  {odgs.  or  hi*  or 


(b)  National  Stale  Coiirt  Siwport 
Organiiation  inchidedrtional  non-profit 
arganixatians  oontrolleid  by,  operating  in 
oonfunction  with,  and  aerving  the  Stale 
courtSa 

(c)  National  State  Cotnt  Education/ 
lYafaiingOiganiaationa  include  national  mm- 
profit  ofganizationa  faiithe  education  and 

I  and  «uppart  pemnnri  of 
I  of  State  govenunenL 
^  -  .'  indudee  all 

JnitHiitlona  of  1  _ 

(e)  Other  Non-profit  Organintion  or 
Agancy  taidudea  thoae  ^non-profit 
ofganiationa  and  priyjte  aginciaa  with 
expertlae  in  Judicial  adkninialration  not 
indnded  in  nib-parapi^iha  (bHd). 

(f)  Individual  mean*  a  peraon  not  applying 
in  coi^unction  with  or  ion  bdialf  of  an  entity 
identified  in  one  of  the!  other  categoriea. 

(g)  Corporation  or  Pirtnership  inchidea  fw- 
profit  mad  not-far-profit  entitiea  not  falling 
widiin  one  of  ttie  othan  categories. 

(h)  OdMr  Unit  of  Go^emniant  indudee  any 
■ovammental  agency,  fffioe.  or  organization 
Oiat  ia  not  a  St^e  or  tool  coutt 

3.  Btawioyar  Identifidstion  Number  as 
asajgnen  by  the  Intemi  itovenue  Service. 

4.  (aHO  Entity  to  Rataive  Funds  is  the 
court  or  oiganiation  diet  will  receive, 
adminiatar,  and  accouitt  for  any  moneys 
awarded.  For  example,  if  the  applicant  is  a 
State  or  local  court  ibm  entity  to  receive 
funds  would  be  the  Slate's  Supreme  Court  or 
its  designated  sganry  tf  omaicil  in 
ecoordanca  with  42  U.$.C  10705(bN4).  If  the 
applicant  is  a  special  univaraity  program,  the 
reaponsible  entity  maylbe  dte  university's 
stnicture.  Applicants  slwiuld  complete  this 
block  only  if  die  entityithat  will  receive  the 
funds  is  oiSBreiit  from  tiie  applicant 

5.  (aHe)  Orde  the  letter  ot  the  Type  of 
activitiee  diet  best  chajtectarixes  the  protect 
If  proved  funds  will  bei  substantially  divided 
among  tvro  or  more  edlvitiea.  drde  the 
letters  far  each  of  Ukm^  activities. 

6.  (a)  New  rafars  to  the  first  award  of  State 
Justice  bistitute  funds  for  a  particular  proved, 
whether  or  not  the  applicant  has  received 
previous  awards  far  oi^iBrent  pro^eds  from 
the  Institute. 

(b)  Supplement  refem  to  the  award  of 
additional  funds  to  paanit  an  existing  proved 
to  complete  the  teak  originally  propoaes  or  to 
augment  the  scope  of  the  projed  within  the 
current^  profed  period. 

(c)  Continuation  refers  to  an  extension  far 
an  additional  funding  period. 

(d)  Ongoing  Support  refers  to  an  S)I-funded 
projed  far  which  there  is  a  continuing 
important  national  ne^ 


7.TheTideofdiePRmoeedPra)edi 

laneci  uia<iU)e<.ii»ee  or  me  acmiues  va  oa 
conducted. 

a  Ite  Pnpoeed  Start  Date  of  the  praied 
shoaU  ha  the  aarliaat  faaribie  date  on  which 
dM  mpUcant  will  be  aUe  to  bagia  proiad 
acdvttieB  foUowiac  dw  date  of  award. -An 
explanation  should  be  provided  In  the 
PiQ^am  Namtfva  if  the  piopoeed  start  date 
is  more  tim  90  davs  afkar  the  eetimated 
award  (fate  set  fartti  in  the  Application 
Review  Prooeduree  section  (rf  the  cunent 
(kantGoidaUna. 

9.  Pro)ect  Duration  lafen  to  the  number  of 
mondia  d»  applicant  estimataa  will  be 
needed  to  oomphite  all  proted  taaka  after  the 
propoeed  start  date. 

10.  (a)  Insert  die  Amount  Requested  from 
the  State  justice  Institute  to  condud  the 
prafect 

(b)  The  Amount  of  Match  is  the  amount 
if  any.  to  be  contributed  to  the  preyed  by  the 
a{^licant  by  a  unit  of  State  or  local 
govemmenta,  by  a  Federal  agancy,  or  by 
private  sourcae.  See  42  U.S.C  10706(d). 

Caah  Match  refers  to  funds  directly 
contributed  by  the  qqillcant  a  unit  of  State 
or  local  gDvemnwnt  a  Federal  agsncy,  or 
private  sources  to  support  the  proiect 

Noncash  Match  r^ers  to  in-kind 
oontrflmtions  by  the  applicant  a  unit  of  State 
or  local  government  or  private  eouroes  to 
support  the  proiect  The  applicant  should 
describe  in  detaU.  both  the  value  tt  assigns 
to  in-kind  contributions  and  dw  beais  far 
determining  tltat  value. 

Total  MMch'rafars  to  the  sum  of  the  caah 
and  in-kind  contributions  to  the  profect 

(c)  Total  Projed  Coat  lapieeenla  the  sum  of 
the  amount  requested  from  the  Institute  and 
all  match  contributions  to  the  proved. 

11.  If  this  application  or  an  applicdion 
requesting  support  for  the  same  projed  or  an 
essentially  similar  projed  has  been 
Previously  Submitted  to  anodier  funding 
source  (Federal  or  private),  the  name  of  the 
source,  the  date  of  the  previous  submission, 
the  amount  of  funding  sought  and  die 
disposition  (if  any)  should  De  entered. 

12.  Enter  the  number  of  the  applicant's 
Congressional  Distrid  and  the  name  of  the 
applicant's  Representative  and  the  number  of 
the  Congreasional  district(8)  in  which  most  of 
the  pn^ed  edivities  will  take  place  and  the 
nanie(s)  of  the  Rapreeentatives  from  those 
districts.  If  the  projed  activities  are  not  site- 
specific  far  example  a  series  of  training 
workshops  that  will  bring  togsther 
partidpante  from  around  the  State,  the 
country,  or  from  a  paHitulsi  region,  enter 
Statewide,  National,  m  Regional,  as 
appropriate,  in  die  space  provided. 


the  designated  agency  or  council  difiiars  from 
the  daaiitMe  listed  in  Appendix  I  to  the  State 
[ustloe  Institute  (kant  Guideline,  evidence  at 
the  new  or  additional  designation  should  be 


The  State  Justice  Institute  Ad  requires  that: 
Bach  applicatton  for  funding  by  a  State  or 
local  court  shall  be  approved,  consistent  vrith 
State  law,  by  the  State's  Supreme  Court,  or 
ite  designated  agancy  or  coimdl.  which  shall 
receive,  adminirter,  and  be  accountable  for 
all  funds  awarded  by  the  Institute  to  such 
courte.  42  U.S.C  1070S(bM4). 

FORM  B  should  be  steeled  by  the  Chief 
JudgB  or  Chief  Justice  of  the  State  Supreme 
Court,  or  fay  the  diredor  of  the  designated 
agancy  or  chair  of  the  designated  council.  If 


The  term  "Slate  SnpreaM  Court"  refiers  to 
ttie  court  of  bat  raaort  of  a  Slatoi  "Designatad 
agency  or  coundl"  refers  to  the  office  or 
judicial  body  which  is  auttorixad  under 
State  hw  or  by  delegation  from  the  State 
Supreme  Court  to  uppnn  applications  far 
fiinds  and  to  receive,  adminiatar  shall  be 
acoounlable  far  those  funds. 

AppUcanto  may  submit  the  pnpoaed 
projed  budgsto  either  in  the  tabular  farmat  of 
Form  C  or  in  a  spreadsheet  format  similar  to 
Form  Cl.  AppUoate  raquaating  more  than 
$100,000  are  encouragsd  to  use  the 
spreadsheet  format  If  the  propoeed  projed 
period  is  far  more  dian  12  montha,  separate 
totals  should  be  submitted  far  eadi 
succeeding  twelve-month  period  or  portion 
thereof  beyond  12. 

In  addition  to.  Form  C  or  Cl,  Applicante 
must  provide  a  detailed  budget  narrative 
providing  an  explanation  (rf  the  basis  Cor  die 
estimates  in  each  budgat  category  (See 
Guidelines  section  VILD).  tt  the  applicant  is 
requeeting  indired  coste  and  has  an  indired 
coat  rate  mat  has  been  approved  by  a  Federal 
agency,  the  basis  far  that  rate  togedier  with 
a  copy  of  the  letter  or  other  oCfidal  document 
stating  that  it  has  been  ai^noved  should  be 


If  fiinds  from  other  sources  have  been 
requeatad  either  as  match  or  to  support  other 
aspects  of  the  pn^ed.  the  source,  current 
status  of  the  requeat  and  antidpated 
dadaion  date  must  be  provided. 

CCXJJMN  HEADINGS:  For  Budget  Form  Cl 
columns  should  be  labeled  consecutively  by 
tasks.  e.g..  TASK  tl.  TASK  «2,  etc.  At  the  end 
of  each  twelve  month  period  or  portion 
thneof  beyond  month  12  the  following  four 
columns  must  be  induded:  SJI  FUNDS; 
MATCH;  OTHER;  TOTAL.  Entries  in  these 
columns  should  indude  the  line-item  totals 
by  source  of  funding  per  the  column 
headings. 

(FR  Doc  95-30363  Filed  12-13-95;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

rOlMfW  AVWUUfl  AUiliHilMlflUUli 

ReMwch,  Engineering  end 
Devewpment  CfMUenge  2000 


ACnON:  Notice  of  meeting  cancellation. 

The  FAA  is  issuing  this  notice  to 
advise  the  public  that  the  December  18 
meeting  of  the  C3iall«ige  2(MX) 
Subomimittee  of  the  Research, 
Engineering  and  Development  Advisory 
Committee  (60  FR  62288.  Decembw  5, 
1905)  has  been  cancelled. 

For  further  infcwmation  contact:  Ms. 
Nancy  Lane.  Federal  Aviation 
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Administration  (AIR-510),  800 
Independence  Avenue  SW., 
Washington.  DC  20591,  telephone  (202) 
267-7061. 

Issued  in  Washington,  DC,  on  December  8, 
1995. 

OydaA^Milkr. 

Idanager,  Reseaich  Division,  AAR-200. 
|FR  Doc  95-30450  Filed  12-13-95;  8:45  am] 
I  coot  4aia-ia-M 


Federal  Highway  Admlniatration 

InMlgant  Tranaportetfon  Society  «( 
America;  Piibltc  Meeting 

AQENCV:  Federal  Highway 
Administratitm  (FHWA),  DOT. 
ACnON:  Notice  of  public  meeting. 


DOT  ccmtad  is  Mr.  Whitey  Metheny, 
FHWA.  HVH-1,  Washington,  D.C. 
20590.  (202)  366-2835.  Office  hours  are 
from  8:00  a.m.  to  4:30  p.m..  e.t.,  Monday 
through  Friday,  except  for  legal 
hoUdays. 

(23  U.S.C  315;  49CFR  1.48) 

Issued  on:  December  6, 1995 
Qiristiiie  M.  Jahnaim, 
Z>irector,  ITS  Joint  Progmm  Office. 
[FR  Doc.  95-30454  Filed  12-13-95;  8:45  am) 
■Ltaw  cooi  «ais  aa  p 


through  Friday,  except  for  legal 
holidays. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on  December  6, 1995. 
Ovistine  M.  lehnson. 
Director,  ITS  Joint  Program  Office. 
(FR  Doc.  95-30455  Plied  12-13-95;  8:45  am] 
BHxamcoef 


summary:  The  hitelligent  TranapcHtaticHi 
Society  of  America  (TTS  AMERICA)  will 
hold  a  meeting  of  its  CoordinatiBg 
Council  on  January  9, 1996.  The  session 
is  expeded  to  focus  on:  (1)  Federal 
IntelUgent  Transportation  Systems  (ITS) 
reports;  (2)  ITS  AMERICA  President's 
raport;  (3)  Dedicated  Short  Range 
Communicatiens  Standard;  (4)  Report 
on  Intermodri  Transportation 
Wori;shop;  (5)  Update  on  Outreech 
Activities  to  State  and  Local 
Governments;  (0)  Update  on  TTS 
AMERICA  Committee  Action  Plans;  (7) 
Update  on  World  Congress  activities;  (8) 
Discussion  of  (he  ITS  AMERICA  Sixth 
Annual  Meeting.  ITS  AMERICA 
provides  a  forum  for  national  discussion 
and  recommendations  on  ITS  activities 
inchidi^  programs,  research  needs, 
strategic  planning,  standards, 
intematianal  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  (Committee  Ad 
(FACA),  5  U.S.C.  app.  2.  vrhen  it 
provides  advice  or  recommendations  to 
DOT  offidals  on  ITS  policies  and 
programs.  (56  FR  9400,  March  6, 1991). 
DATES:  The  Coordinating  Coundl  of  ITS 
AMERICIA  will  meet  on  January  9  from 
9:30  ajn.  to  12:00  noon  (Eastern 
Standeurd  time). 

ADDRESSES:  Sheraton  Washington  Hotel, 
2660  Woodley  Road,  NW.,  Washington, 
D.C.  20008,  (202)  328-2000. 
FOR  FURTHER  iNFORMATION  CONTACT. 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue,  SW., 
Suite  800,  Washington,  D.C.  20024. 
Persons  desiring  fiuther  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Mr.  Chris  Body  at  ITS 
AMERICA  by  telephone  at  (202)  484- 
4131.  or  l^  FAX  at  (202)  484-3483>The 


IntaMgantTianaportation  Society  of 
Amariea;  Public  Mealing 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 

*      ^^^^—  ' 

SUMMARY:  The  hitelligent  Transportation 
Society  of  America  (TTS  AMERICA)  will 
hold  a  meeting  of  its  Board  of  Directors 
on  January  11. 1996.  Hie  seedon  is 
expected  to  focus  on:  (1)  Federal  ITS 
program  repwts;  (2)  Report  of  the  TTS 
AMERICA  Nominating  Commmae;  (3) 
Report  of  the  ITS  AMERICA 
OrmtinaHng  Coimdl;  (4)  Report  on  the 
ITS  Deployment  Goal  Statement;  (5) 
Update  on  the  rrS  AMERICA  Sixth 
Annual  Meeting;  (6)  Report  cm  ITS 
World  Congresses:  Yoluduma  Review 
(1995),  Orlando  Plans  (1996).  ITS 
AMERICA  provides  a  forum  for  national 
disciission  and  recommendations  on 
ITS  activities  including  programs, 
research  needs,  strategic  planning, 
standards,  international  liaison,  and 
priorities.  The  charter  for  the  utilization 
of  ITS  AMERICA  establishes  this 
organization  as  an  advisory  committee 
under  the  Federal  Advisory  Committee 
Act  (FACA),  5  use  app.  2,  when  it 
provides  advice  or  recommendations  to 
DOT  officials  on  ITS  policies  and 
programs.  (56  FR  9400,  March  6, 1991). 
DATES:  The  Board  of  Directors  of  ITS 
AMERICA  will  meet  on  January  11  from 
1:00  p.m.  to  5:00  p.m. 
ADDRESSES:  Sheraton  Washington  Hotel, 
2660  Woodley  Road,  N.W.,  Washington. 
D.C  20008,  (202)  328-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue,  SW., 
Suite  800,  Washington,  D.C.  20024. 
Persons  desiring  further  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Mr.  Chris  Body  at  ITS 
AMERICA  by  telephone  at  (202)  484- 
4131  or  by  FAX  at  (202)  484-3483.  The 
DOT  contact  is  Mr.  Whitey  Metiieny, 
FHWA,  HVH-1,  Washington,  D.C. 
20590,  (202)  366-2835.  Office  hours  are 
from  8:00  a.m.  to  4:30  p.m.,  e.t.,  Monday 


Nallonai  Highway  Trafic  Safety 
Admlniatration 

[Doeliatte^lGMI 

Public  Maaing:  QIaiIng  Reeearch 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACnON:  Notice  of  public  meeting; 
request  for  comments. 


SUMMARY:  This  notice:  (1)  Announces  a 
pubUc  meeting  to  discuss  NHTSA's 
research  findings  to  date  on  advanced 
glazing  materials  that  may  prevent 
ejection  of  vehicle  occupants  through 
motor  vehicle  windows  during  crashes; 
(2)  Invites  oral  presentations  at  the 
meeting  htHn  industry  experts, 
equipment  manufacturers,  and  vehicle 
manufactiuers;  and  (3)  invites  written 
comments  and  data  from  the  pubhc  on 
the  same  subject.  To  focus  the  responses 
in  preparation  for  this  technology 
transfer  and  information  exchange,  the  • 
agency  also  provides  a  Ust  of  questions 
for  commenters. 

DATES:  Public  meeting:  The  Advanced 
Glazing  Research  Meeting  will  be  held 
on  Thursday,  February  1, 1996,  from 
9:00  a.m.  to  4:00  p.m..  Eastern  Standard 
Time.  The  agenda  is  discussed  below. 

Written  comments:  Written  comments 
are  due  before  March  1, 1996. 
ADDRESSES:  Public  meeting:  The  pubUc 
meeting  will  be  held  at  the  following 
location:  Hobday  Inn  Capitol,  550  C 
Street  SW.,  Washington,  DC  20024, 
Telephone:  (202)  479-4000,  Fax:  (202) 
488-4627. 

Written  conunents:  All  written 
comments  should  be  mailed  to  the 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  7th  Street  SW.,  Washington, 
DC  20590.  Please  refer  to  the  docket 
number  when  submitting  written 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Gill,  Office  of  Vehicle  Safety 
Standards,  NPS-12,  NHTSA,  400  7th 
Street  SW.,  Washington,  DC  20590 
(telephone  202-366-2264,  fax  202-366- 
4329).  By  electronic  mail: 
MGiil©nhtsa.dot.gov 
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The  Intannodal  3urfitoe 
Tran^ortatioii  Efficiency  Act  of  1991 
required  NHTSA  to  inititte  ruleinaking 
to  ed(hvM  tse  piobleiM  of  loUover 
cntbma.  To  fnfflll  tftis  reqidrement,  the 
agency  piMdMd  ui  Advance  Notice  of 
Propoeed  Rulenakiig  (ANPRKQ  on 
Juiuary  2. 1992.  (S7  FR  242)  to  solicit 
innvnotMB  opHcectting  foHover  cfiflwe. 
A  Ibilanaking  Plan  entitled  "PtMintng 
Docwnent  lot  RoHdrar  Prevention  and 
Lolury  MItigBtiaa"  (pecket  91-M  No.  1) 
was  poMiahed  for  (lubiic  review  OB 
SeiUflMrtwi  29. 1993  (57  FK 199).  The 
ptenning  docninent  outiiiien  cnsn 
avoidanoe  and  cns^woiditeaas 
nilenakiBg  appreaiPMs  to  rednoe 
(oUoveiHMalBd  into  lee  and  fatalities. 

As  part  of  tiw  anaysis  of  reUover 
aoddmts,  Hw  afBwiy  detafanined  that  a 
sigRiiBcairt  nwiber  #f  inlHias  and 
deatJM  waa  aasocistod  with  efectioB  of 
vehicle  orwipsBti  aiat  of  windows. 
AoootdBngly.  the  sf^nqr  twaadiiiied  the 
goel  of  an  angaing  4de-hnpBct  roaeaich 
pfogOBi  to  iBchioB  Inaaanai  on 
preventing  ejeLtlea  Utrough  glazing 
during  reHover  aoddents.  Tk«  ^ency 
also  creeled  a  GrossHsganc^  research 
teaas  to  ajmedita  th4  roaearch  and 
analysis  of  the  problein  of  occupants 
being  efeded  tlirou^  glasing.  nils 
Advanced  Glastng  Keeeaich  Team  has 
developed  analytkql  and  research  tools 
to  evaluale  die  {nobleni  of  efectlmi,  and 
to  assess  potential  i«itigating  glazing 
desims,  and  has  so  far. 

1.  Developed  andibuilt  an  inipactor 
that  can  project  18  Kilograms  (40 
pounds  at  24  ktlamstera  per  hour  (19 
mph).  Inis  reprasortts  s  maximum  force 
that  NHTSA  beUevOi  is  Ufcely  to  be 
exerted  hy  the  heed^shoulder  on  the 
side  windows  in  a  typical  rollover  or 
side  impact  crash.  'Riis  irapactor  is 
being  used  in  NHT^A's  roaoarch  for 
testing  edvanoed  glazing  materials. 

2.  Devoleped  fiiil<ivehicle  computer 
models  and  finite  efement  material 
models  (FKA)  to  assess  the  potential  for 
occupant  injury  against  the  glazing 
encountered  in  nril4ver  crashes. 

3.  Monitored  tedfiolo^cal 
devekpnants  in  advanced  gazing. 

4.  Manufoctuied  ind  tested  prototype 
enrapeuhrted  windows,  mounted  in 
modified  doors. 

5.  Coaductod  a  ooet,  wreight,  and  lead- 
time  analysis  of  the  Mse  of  alternative 
glaaing  nuftorials. 

6.  Caadncted  a  hoists  analysis  to 
detenanine  the  nnraber  of  lives 
potentially  saved  by  the  use  of 
alternative  glazing  materials. 

Theao  activities  a|e  detailed  in  two 
repcKts:  (1)  "Alternative  Glazing  Cost 


Stu^,  September  1995  Final  Report" 
and  (2)  "Ejection  Mitigation  Using 
Advaaoed  dazing.  A  Status  Report, 
MiiiiMdiiii  1995."  Copies  of  these 
reports  have  been  pieced  in  dectot  95- 
41-GIL  NHTSA  eK»Mn«BS  ceauHOten 
to  iwiew  these  reports,  prior  to  tiM 
puUic  Mooting,  because  they  fans  the 
heais  fsr  meny  of  the  fnestioos  upon 
which  the  agency  is  requesting 


1%s  Bgsiicy  behoves  thst  ths 
dteraetive  glazing  cencuptj  that  it  has 
nvsBiineri  for  the  hent.  sMe  wtadows  of 
light  vrfudse  aw  capable  of  yevanting 
apprenmataly  1.399  fatalitiea  per  year. 
Veteie  nMdificaMoM  fsr 

I  win€kiw  syalsHU  Bsay  < 
M«dt79 
Preletype  syaleaw  hoi 
and  appear  fcaslMe  aad  practicd. 

n. 


To  aid  the  sgaacy  in  eoqairing  the 
infarBsatien  it  needk  frooi  its  i 
wriM  be  subwitting  wiii 

,  Mid  to  faces  the  disouasioB 
at  the  pwMk:  meeting.  NHTSA  is 
indud^  a  Ust  offaeatieni  and 
reqnerti  for  data  within  this  notice.  For 
easy  rafceance,  the  queationi  are 
numbered  oensecMtively.  NHTSA 
encourages  rnmmenteri  to  provide 
specific  feaponses  far  eech  question  far 
which  they  may  have  information  or 
views.  In  additiaa,  to  facilitate 
tabulation  of  the  written  commenta  in 
sequence,  please  identify  the  number  of 
eadi  quDstion  to  which  you  are 
responding 

NHTSA  requests  that  ownmenters 
provide  as  specific  a  rationale  as 
possible,  including  analjrsis  of  safety 
consequences,  far  any  positions  that  are 
taken.  NHTSA  enoOiHages  commenters 
to  provide  scientific  snaljrsis  and  data 
relating  to  materials,  designs,  testing, 
rasnufacturing  and  Raid  experience. 

The  fallowing  list  of  que^ons  does 
not  purport  to  be  an  aU-inclusive 
collection  of  items  relevant  to  this 
research.  NHTSA  enoourages 
commenters  to  provide  any  other  data 
they  believe  are  relevant 

1.  Are  the  glazing  materials  selected 
for  computer  modeling  sufficient  to 
charactnize  the  responses  that  may  be 
observed  from  ejection  resistant  glazing 
materials?  Can  you  suggest  additional 
materials  for  use  in  NHTSA's  computer 
models?  If  so.  can  you  supply  any 
impact-^wed-smsitive  material  data? 

2.  Are  NHTSA's  current  retention  test 
equipment  and  procedures  suffident  to 
characterize  a  guzing's  ability  to  keep 
an  occupant  in  a  vehicle?  Can  you 
suggest  additional  test  techniques  that 
should  be  investig^ed?  Do  you  know  of 


any  additional  researdi  on  oocupant- 
^uing  impscts? 

3.  Aire  tlw  cost  data  presented  in  the 
report  accurate?  If  not.  can  you  supply 
fWTSA  with  some  better  cost  data? 

4.  Please  provide  any  axnments  and 
suppwting  material  of  your  conunmts 
OR  the  oeet,  wei^t.  and  lead  time 
Mialysis  conducted  by  NHTSA. 

5.  Are  the  injury  criterfa  discussed  in 
tUs  repwt  suffioMit?  Can  you 
recommend  others?  Do  you  have  any 
injury  teet  data? 

6.  Do  you  have  any  information  that 
addroooes  ths  repeatability  of  glazing 
intact  tests? 

7.  Does  the  oncapaiilation  design  latk 
practici^  far  production  vehicles?  Do 
you  know  of  any  aaovabfa  side  window 
encapsulation  systems  currmtiy  in 
production?  Can  yon  reoonmiMid  any 
iaaprovwnnnti  to  the  encapsulatien 
system  NHTSA  used? 

8.  To  what  extsBt  of  vehicle  damage 
would  encapsulated  advanced  glazing 
be  oflective  in  preventing  occupant 
ejection? 

9.  Do  the  current  hard  coot  techniques 
provide  adoquato  scratch  resistance  for 
rigid  plaatic  and  glass-plastic  glazing  to 
be  practicable  for  side  windows  and 
acceptable  to  consumers?  Do  you  know 
oi  any  new  technologies  that  should  be 
investigatad? 

10.  b  durability  at  environmental 
exposure  a  problem  with  any  advanced 
glaring  materials? 

11.  The  recently  implemented  British 
Standard  AU  209  Part  4: 1995,  permits 
laminated  security  glazing,  which  will 
deter  unauthoriaed  entry  into  a  motor 
vehicle.  Would  an  inve^igaticm  ol  these 
security  glarings  boiefit  ^a^'SA's 
ejection  raitigBtion  research  program? 

12.  Are  thwe  any  quantifialrie  secmfty 
or  design  benefits  to  these  security 
glazings? 

13.  Are  there  any  perftHmance 
bmefits,  other  than  preventing 
ejections,  known  to  be  associated  with 
ejection-mitigating  glazings? 

14.  Are  thwe  any  Known 
disadvuitagBS  to  ejection-mitigating 
glazings? 

15.  Are  there  any  vehicles  currentiy  in 
use  that  employ  advanced  glazing 
materials? 

16.  Are  thwe  any  other  data,  research 
or  analyses  availdsle  on  glazing 
impacts?  b  there  any  wmk  being  done 
on  laceration  measurement? 

17.  Are  there  any  data  to  support  at 
refute  the  data  or  conclusions  of  the 
agency's  status  report? 

m.  Puhyc  Meethig  Preoednrai  MattRS 

As  part  of  the  President's  initiative  to 
reform  the  regulatory  process,  the 
agency  has  tafcsa  steps  to  increase 


technirfogy  transfer  and  exchange  with 
the  public  uid  the  automotive  iiidustry, 
in  various  aspects  «rf  highway  and  motor 
vAicle  safety.  As  part  of  this  goal  to 
IKomoto  natfonal  and  inteiaatienal 
co(»eratioB.  Ae  ageacy  wiU  oanduct  a 
pidHic  maeting  an  the  angeing  research 
proyamoaTwnring  mitigation  of  mot«r 
vehiclB  eocHpaat  a^Bctfeas  out  of 
windows.  At  this  puhhc  nweting.  tiM 
ageacy  wiU  prsaant  teat  sad  analytic^ 
date  that  tito  ageacy  has  grihered  to 
date.  The  agsacy's  proseikation  will 
indnde: 
— BadEgrouad  and  Basb  for  die 

Research 
— Research,  tnchuiing  impectw 

developBMBt.  iHototype  ejecnon- 

mitlgBting  design  dsvel^iaBent.  and 

oenpeaent  test  results. 
—Computer  modeling  of  glazing 

impacts 
— ^Ahemative  glaiing  systems  cost. 

wei^.  lead  time 

Benefits  analysb 

Hie  agency  also  soUdto  rrievant 
presentotioDS.  researdi  findings,  and 
views  torn  its  paittins  at  dib  meeting. 
NHTSA  eqiedafiy  solidts  partidpatton 
in  the  fbnn  of  presentations  by  technical 
experts,  both  in  the  form  of  critiques  of 
die  agency's  researdi  and  of 
independent  research.  Within  the 
avaiMile  time.  NHTSA  will  try  to 
accommodate  all  persons  wishing  to 
make  oral  presentations. 

Those  wishing  to  make  wal 
presentations  at  the  meeting  diould 
oontad  the  Public  Meeting  CocndinaUH', 
Margaret  GiM.  at  the  mailing  address, 
telephima  number,  fax  number,  or 
dectronic  mail  address  listed  above,  by 
January  17. 1996.  If  the  presentation 
wiU  iadu^  dides.  motion  pictures,  or 
other  visual  aids,  please  so  indicate  and 
NHTSA  wiH  nuke  the  proper 
equii»naot  availdile.  fteeenters  diould 
bring  at  least  one  oi^y  of  their 
presentation  to  the  meeting  so  that 
NHTSA  can  readily  indude  the  material 
in  the  piMic  record.  NHTSA  will 
provide  "auxiliary  aids"  (e.g.,  sign- 
language  intopreter, 

falanMnnmniraHfiw  doviCOS  for  dosf 

persons  fm^B),  reeders,  teped  texts, 
brailled  materiab  or  large  print 
m^erids  and/or  a  magniiying  device)  to 
spmkers  or  other  puttdpants  as 
necessary.  Any  person  desiring 
assistanns  of  auxiliary  rids  siimild 
oontad  Margaret  Gill,  (202)  396-2264, 
by  dose-of-business,  [anuaiy  17, 1996. 
The  agsncy  ostiBatee  that  NHTSA's 
presentatieos  will  take  approximatdy 
three  and  oae^idf  hours,  consuming  die 
mondag  sessiaa  of  the  meeting.  The 
aJteraoen  aeesiop  <rill  be  used  far  other 
presaaten,  and  for  questieas  tiiat 


weren't  answered  chiiing  the  morning 
sesrion.  There  will  be  a  question  period 
after  eaf^mesentation.  Thoae  qpeaking 
at  the  pubUc  meeting  should  limit  the 
length  of  their  presentations  to  20 
minutes. 

A  tentative  i«BBda  wiU  be  availaUe 
January  22, 1996.  You  can  obtain  the 
tmtative  sgsnds  upon  request  from  the 
agency,  or  ever  the  Internet  on  NHTSA's 
faiteinet  heaaa  page  at  hitfJ/ 
www.nhtsa,det  gev/npa/glarinest.htinl. 
A  final  schedufa  of  partidpante  making 
ord  prsssatartons  wffl  he  availaMe  at 
the  ilnnignnrod  aaweting  room  on  the  day 
of  the  meeting. 

Ite  agsacy  hiteads  to  oaadad  die 
after-prMmtation  portieas  of  dw  public 
meeting  in  sn  iaiimnd  manner,  in  order 
to  pr^aete  meximum  pastidpetion  by 
all  who  attend,  faitnested  perscms  may 
ask  questions  or  pteifide  oMnmante 
immediately  alter  each  party  has 
oompleled  ite  prsesatatiea.  If  time 
pel  mite,  pereeas  who  have  not 
requested  time  to  spssic  hut  would  like 
to  nuke  a  stetemeirt  ar  prasentatiaa  will 
be  afforded  an  opportuitity  to  do  so. 
There  will  be  fhroHr  eppertintities  for 
questieas  and  information  exdunge  at 
me  end  of  die  meetinn. 

After  the  meeting,  NHTSA  ivill  place 
a  copy  of  ^y  written  statenwnto  in  the 
dodket  for  this  notioe.  A  verbatim 
transcript  of  the  meeting  will  be 
prepared  and  also  placed  in  the  NHTSA 
dodcet  as  so«i  as  possftile  after  the 
meeting. 

IV.  Siihmisrion  rf  Writtaa  Coeuaente 

Partidpatien  in  the  meeting  is  not  a 
prerequisite  for  die  submisrien  of 
written  commmte.  NHTSA  invites 
written  commentB  from  all  interested 
parties.  It  is  requested  but  net  required 
that  10  co^es  be  submitted.  Written 
commMits  must  not  exceed  15  pages  in 
length.  (See  4«  CFR  553.21).  Necessary 
attadimente  may  be  appended  to  these 
submisdons  without  regard  to  the  15- 
page  limit.  Iliis  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  argumente  in  a  ccmdse  fashion. 

If  a  OHiunenter  wishes  to  submit 
certain  infarmaticm  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  sulmiissicm,  ixiiduding 
purportedly  confidentid  business 
information,  should  be  submitted  to  the 
Qiief  Counsel,  NHTSA,  at  die  street 
address  given  above,  and  sevm  copies 
from  v^iich  the  purportedly  confidentid 
inlsmiatioa  has  oeen  deleied  should  be 
submitted  to  the  Dodcet  Section.  A 
request  for  omfldentiality  should  be 
aocmnpanied  by  a  cover  letter  setting 
finth  the  infocmatian  specified  in  the 
sgency's  confidentid  business 
infanndiaa  regidation,  49  CFR  512. 


AU  reievmt  ooaamente  received  will 
be  reviewed  by  the  agency  and  will  be 
available  for  examination  in  the  dodcet 
at  the  above  address.  The  NHTSA  will 
continue  to  file  relevuit  information  as 
it  bocomes  avdlable  in  the  docket  after 
the  dosing  date,  and  it  is  reoonunenifad 
thst  interMted  persons  eeatinue  to 
exan^e  the  docket  for  new  material 

Inuad  OB  December  S,  IWS. 
BanyFalrfaB, 

As90ciat»  Adminialntorfar  Saf&ty 
Performance  Stoadardl. 
(FR  Doc  as-3e425  Fibd  12-1S-«S;  •:4S  ml 


OWAHTMBIT  (y  IMi  TMBABUftV 


Mvaqf  Aet  Of  1974;  As  Amended; 

AOBICr:  Office  of  ike  Comptroller  of  the 
Currency,  Treasury. 
ACHON:  Amendment  to  an  existing 
system  of  records. 

aUMMAMV:  h  accordanoe  with  the 
Privacy  Ad  of  1674  (Privacy  Act),  the 
Departinent  of  the  IVeasury  (Treasury), 
the  Office  of  ths  Comptroller  of  the 
Currency  (OCQ  is  puMlshing  an 
amendment  to  an  existing  system  of 
records.  This  amendment  reflects  an 
ongoing  review  of  an  existixig  system  of 
records  pursuant  to  Appendix  I  to  OMB 
Circular  No.  A-130 — Revised,  which 
has  resuhed  in  changes  in  nearly  all 
elements  of  the  system  of  records.  In 
addition,  the  changes  reflect  a  new 
proposed  interagency  suspidous 
activity  reporting  process,  combining 
the  crimind  referral  and  suspidous 
finandd  transactions  reporting 
requirements  of  the  Federal  financial 
regulatory  agendas  and  Treasury,  and 
involving  the  use  of  a  new 
computerized  database  maintained  by 
Finandd  Crimes  Enforcement  Network 
(FinCEN)  on  behalf  of  die  Federd 
financid  regulatory  agendas  and 
Treasury. 

DATE8:  Commoits  must  be  received  by 
January  16, 1906.  If  no  comments  are 
received  which  predpitate  changes  to 
the  system,  the  systoa  will  become 
elective  on  January  23, 1666. 
A99lli99E9:  Cemmente  should  be  sent 
to:  Communicdions  DlWsion,  Dodcet 
No.  95-25,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219,  or  FAX  number 
202-874-5274.  Electreaic  ctmiments 
should  be  sent  to 
REG.00MKffiNTS.«0CC.TREAS.GOV. 
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Commeirtg  will  b*  lavailabie  for  public 
inspactkm  utd  photocopying  at  the 
same  locatioii. 

FOR  RJRIMDI  tPOI^iATION  GONT ACT: 
Frank  D.  Vance,  Jri  Disclosine  Officer, 
Conmiunlcationa  iMvision,  (202)  874- 
47f»;  llehert  S.  Pauley,  Assistant 
Director.  Enferoein|ent  and  Compliance 
DivieieB.  (202)  »74-4800. 
tUPPUMBur Airv  ■■ioMMTiOM:  The  OCC 
is  amending  its  existing  system  of 
records  entitled  Eitforcement  and 
Compliance  Infon^ation  System. 
TieeaiMj/Comptie^  .013.  last 
puUiahad  in  the  P^daral  liiMw  at  00 
FR  5MM  (November  9, 1995)  lor  which 
it  has  promulgated  exemptitm  rules 
pursvoni  to  exemptions  (])(2)  and  (k)(2) 
of  the  Privacy  Act,  5  U.S.C  552a()X2) 
and  (k)(2).  CompoQants  of  the  «y«t««n 
have  been  desipiatfcd  as  exempt  under 
5  U.S.C  552a()K2).  fai  additiim.  because 
the  infcffmation  in  the  system  cmuists  of 
biveatifMefy  mate<iai  comf^M  for  lew 
enfoioament  puipoHM.  the  system  is 
exempt  under  5  U.^.C  552aQc)(2X 

Coteia  ef  the  chinges  to  die  system 
reflect  en  ayeement  between  FinCEN 
and  the  Feanal  Reeerve  Boeid  fPRB), 
OCC.  the  Federal  Eteposit  Insurance 
Corpcraden  (FDKX  the  OfBce  of  Thrift 
Superrisian  (OTS),  and  the  National 
Credit  Union  Administration  (NCUA) 
(the  Federal  finwic^l  regulatory 
agendea)  to  sUne  Suspicious  Activity 
Reports  (SAR),  as  well  as  information 
peftaining  to  administrative  actions 
taken  agakist  individuals,  in  electronic 
form  in  a  databeae  tnaintained  by     • 
FmCEN  and  located  at  the  Internal 
Revenue  Service  (IRS}  Computing 
Center  in  Detroit.  Ifidiigan.  h  is 
pn^Miead  that  the  IRS  ComputiBg 
Center,  as  a  ccmtraotor  to  FinCEN  end 
the  Federal  finandel  regulatory 
agencies,  will  operfte  and  administer 
the  computer  system  that  supports  the 
SAR  database. 

The  Federal  finaedal  regulatory 
agencies  are  adopting  the  SAR  as  a 
replacement  for  th4  Criminal  Referral 
Form,  which  has  been  used  by 
depository  institutions  to  report 
suspected  criminaii  activity  to  the 
Federal  financial  regulatory  agencies 
and  the  Federal  lavr  enforcement 
authorities  (see  FR6  and  OCC  proposed 
rules  at  60  FR  34461  and  60  FR  34476, 
respectively,  July  3t  1995,  and  OTS 
proposed  rule  at  6Q  FR  36366,  July  17, 
1995).  and  by  Treatury  to  implement 
suspicious  financial  transaction 
reporting  rules  (see  Treasury  proposed 
rule  at  60  FR  46556,  September  7,  1995). 

Information  from  the  Criminal 
Referral  Form  was  Included  in  the 
existing  Enforcemeot  and  Compliance 
Information  Systeia,  and  similar 


infannatk»oollacted  through  the  SAR 
will  continue  to  be  included  in  the 
revised  E^ofoameot  and  Compliance 
faiformatioa  System.  In  addition  to 
reports  of  suepecled  criminal  activity, 
the  SAR  also  allows  a  bank  to  report 
suspicious  ftnanciel  transactions  under 
Federal  mummy  leundering  statutes, 
pursuant  to  Treasury  regulations  (31 
CFR  part  103).  TUa  information,  which 
may  include  Unencial  transactions  by 
incbviduab,  ie  taMrtuded  in  the  existing 
sjrstem.  Only  the  informatioB  collected 
by  the  SAK,  and  its  status  updates,  are 
located  in  tke  database  maintained  by 
FinCEN;  aXL  ether  biformation  in  the 
Enforoemort  and  Cnn^iBnce 
InformatieB  System  is  located  at  the 
OCC. 

Pursuant  to  the  inter-agency 
agreonant  between  FinCEN  aind  the 
Federal  flnaaciel  leguletory  agencies, 
FinCEN  will  aaanngn  a  ceraputeriaed 
databeae  i  imteinieg  the  SAR. 
administralitM  actions  against 
individoaU  aad  status  updates,  which  is 
informatiaa  OBfentW  coJlected  and/or 
maintnineJ  aeaiBtely  by  the  Federal 
financial  intiilatary  agencies.  With 
regard  to  thia  dalabaae.  only  thoee 
records  generated  HBdw  the  |urisdiction 
of  the  OCC  are  ooaaidarad  to  be  OCC 
records  far  pipoeea  of  the  Privacy  Act 
Access  to  aad  we  dT  these  OCC  records 
by  other  apadas  continue  to  be 
gowned  by  the  routine  uses  in  the 
OOC's  EnfiorcemeBt  and  Comphuice 
Informetioa  Syetem. 

According,  the  "Routine  Uses" 
element  is  aaaanded  to  reflect  one  new 


routine  usOk  regarding  the  sharing 
among  Federal  ilnemaal  reguletory 
agencies  and  low  enforcement  agencies 
of  the  information  collected  by  the  SAR, 
the  administrative  actions  and  the  status 
updates.  In  adAti<m,  the  following 
"Routine  Uses"  are  being  deleted  from 
the  existing  system:  numbers  (2),  (4),  (8), 
and  (10).  One  el  the  "Routine  Uses," 
number  (7),  bee  been  modified  to  more 
narrowly  define  when  and  under  what 
circumstances  the  OCC  will,  in  its  sole 
discretion,  disclose  copies  of  the  SAR. 
Another  "Routine  Use,"  number  (9),  has 
been  modified  slightly.  The  routine  uses 
have  also  been  renumbered. 
Additionally,  the  "Safeguards"  element 
is  amended  to  add  that  on-line  access  to 
the  computerized  database  maintained 
by  FinCEN  is  limited  to  authorized 
individuals  specified  by  each  Federal 
financial  regulatory  agency  and 
Treesury,  and  issued  a  non-transferable 
identifier  or  pessword. 

Other  amendments  reflect 
organizational  changes  and  are  not 
significant.  The  exemptions  for  this 
system  of  records  continue  to  be  (j)(2) 
and  (k)(2),  5  U.S.C  552a(i)(2)  and  (k)(2). 


because  the  information  consists  of 
investigatory  materia)  ccmipiled  for  law 
enforcement  purposes. 

The  ahered  S3r8tem  of  records  report, 
as  requked  by  5  U.S.C.  552e(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversif^t  of  the  House  of 
Representatives,  the  Committee  on 
Govemmentel  Affairs  of  the  Senate,  and 
the  Office  ef  Management  and  Budget, 
pursuant  to  Appendix  1  to  C^IB 
Circular  A-130,  Federal  Agency 
Responsibibties  for  Maintaining 
Records  About  feadlvidualB.  dated  July 
15, 1994. 

The  propoeed  ahered  system  of 
records.  Treesury/CoraptroUer  .013. 
Enforcement  and  CompliMice 
InfomiatitMi  System  is  published  in  Its 
entirety  beknv. 

Datsd:  DocanriMir  5, 199S. 
Alas  loMsan. 
Deputy  Assistant  Secretary  (Adminbtration). 

JOiZ 


Enforcemwit  and  Conybanoe 
Information  System. 


Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington.  DC  20219. 
Computerized  records  of  Suspicious 
Activity  Reports  (SAR),  administrative 
actions  with  status  updates,  are 
managed  by  FinCXN,  Department  of  the 
Treasury,  pursuant  to  a  contractual 
agreement,  and  are  stored  at  the  IRS 
Computing  Center  in  Detroit,  Michigan. 
Authorized  personnel  at  the  Federal 
financial  regulatory  agencies  have  on- 
line access  to  the  computerized  database 
managed  by  FinCEN  through  individual 
work  stations  that  are  linked  to  the 
database  central  computer. 

CATaaORCa  or  BMMDUAU  COVCNCD  BY  THE 


Directors,  officers,  employees, 
shareholders,  agents,  and  persons 
participating  in  the  cimduct  of  the 
affairs  of  entities  regulated  by  the  OCC 
who  have  been  involved  in  suspected 
criminal  activity  or  suspicious  financial 
transactions  and  referred  to  law 
enforcement  officials;  and/or  who  have 
been  involved  in  irregularities, 
violations  of  law,  imsafe  or  unsound 
practices  and/or  breaches  of  fiduciary 
duty  and  have  been  the  subject  of  an 
administrative  action  taken  by  the  OCC 

CATEQOfMES  OF  necoRoa  M  THE  system: 

SAR  filed  by  national  banks  and/or  by 
national  bank  examiners  or  attorneys  for 
the  OCC  The  SAR  contains  information 
identifying  the  financial  institution 


involved,  the  suqiected  penaa,  the  type 
of  mjmfidanjm  activity  involved,  the 
amount  of  loae  known,  and  any 
witneaaas.  Alao,  administrative  acdons 
taken  by  the  OOC  against  diracton. 
officers,  employees,  sbareboldera, 
agents,  and  persons  participating  in  the 
conduct  of  me  aChin  of  entities 
regulated  by  the  OOC 

AuntoMrY  ran  itMNTaNANCE  or  TMi  svatw: 

12  U.S.C  481. 1817(j).  1818  and  1820; 
15  U,S.C  78c(aK34).  781(1).  78u.  78o-4. 


The  overall  system  serves  as  a  central 
OOC  repository  for  investigatoiy  or 
enforcement  information  ralated  to  the 
responsibility  of  the  OOC  to  examine 
and  supervise  entities  regulated  by  the 
OOC 

The  system  maintained  by  FinCEN 
serves  as  the  databeae  for  the 
coopwative  storage,  retrieval,  analysis, 
and  use  of  infarmadom  relating  to 
Sunidous  Activity  Reports  made  to  m 
by  tne  Federal  finandai  regulatory 
agencies  and  FinCEN  to  various  law 
enforcement  agendes  for  possible 
crindnal.  dvil.  or  administrative 
proceedings  based  on  known  or 
suspected  violations  affecting  or 
involving  persons.  finAnrial  institutions, 
or  other  e^ties  imder  the  supervision 
or  Jurisdiction  of  such  Federal  finandai 
regulatory  agendes. 

or  RlOOma  MMNT AM»  Bl  itc 

eATnonaa  or  usam  AND 
oraucHuaa: 

Information  in  these  records  may  be 
used  to:  (1)  Provide  the  Department  of 
Justice  with  periodic  reports  that 
indicate  the  number,  amount, 
individual  identity,  and  other  details 
conoaning  outstanding  potential 
criminal  violatioDS  of  me  law  that  have 
been  referred  to  the  Department;  (2) 
Provide  the  Federal  finandai  regulatory 
agmdes  and  FinCEN  with  infcraiation 
relevant  to  their  operations;  (3)  Disdose 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (4) 
Provide  information  or  records  to  any 
appropriate  domestic  or  foreign 
governmental  agency  or  self-reguletory 
organization  charged  with  the 
responsibility  of  administering  law  or 
investigating  or  prosecuting  violatiims 
of  law  or  charged  with  enforcing  or 
implementing  a  statute,  rule,  regulation, 
(Hoer,  policy,  or  licsnse;  (5)  Disclose. 
%vfaen  considered  appropriate, 
information  to  a  bar  association,  or  other 
trade  or  professional  organization 
performing  similar  functions,  for    - 
p<MMdble  disdplinary  action;  (6)  Disclose 


information,  vdien  appropriate,  to 
international  and  foreign  governmental 
authorities  in  accordance  with  law  and 
formal  or  informal  international 
agreements;  (7)  Disdose  the  existence, 
but  not  necessarily  the  content,  of 
information  or  records  in  cases  ydme 
the  OOC  is  a  party  or  has  dired  interest 
and  where  the  OOC.  in  its  sole 
discreticm.  has  conduded  that  such 
disdosura  is  necessary;  (8)  Disdoee 
information  to  any  person  with  wlmn 
the  OOC  ctmtracts  to  reproduce,  by 
typing,  photoct^ying  or  other  means, 
any  record  within  thfa  sjrstem  for  use  Iw 
the  OOC  and  its  staff  in  connection  with 
their  official  duties  or  to  any  person 
who  is  utilized  by  the  OOC  to  perform 
clerical  or  stenopaphic  functions 
relathig  to  the  omdal  business  of  the 
OOC 


552a(D(2)  and  (kK2)  as  relating  to 
investigatoiy  material  compiled  for  law 
enforoament  purpoees.  Requests  relating 
to  records  not  subjed  to  the  exemption 
should  be  sent  to:  Director,  Public 
Affairs.  250  E  Street.  SW.  Waahington. 
DC  20219. 


aiTNiSYsraM: 

•roiuaa: 

Records  are  maintained  on  magnetic 
medfa  and  in  paper  and  card  files. 

RcnMEVAaajTv: 

Computer  ou^ut,  file  folden.  and 
card  files  are  retrievable  by  indexes  of 
data  fields,  innhiding  name  of  finandai 
institution  and  individuals'  names. 


Paper  and  card  files  are  stored  in 
lockable  metal  file  cabinets.  Computer 
disks  maintained  at  the  OOC  are 
accessed  only  by  authorized  personneL 
Tlu9  database  maintained  by  FinCEN 
complies  with  applicable  security 
requirements  of  the  Department  of  the 
Treasury.  On-line  access  to  the 
information  in  the  database  is  limited  to 
authorized  individuals  who  have  been 
specified  by  eech  Fednal  finandai 
regulatory  egency  and  FinCEN,  and  each 
such  individual  has  been  issued  a  non — 
transferable  identifier  or  password. 


Records  are  periodically  updated  to 
refled  changes  and  maintained  as  long 
as  needed. 


SVaTBI  MANAQBlM  AND  / 

Diredor,  Enforcement  and 
Compliance  Division,  and  Diredor, 
Securities  and  Corporate  Practices 
Division,  Law  Department,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW.  Washington.  DC  20219. 

NUincA'noii  mocBWWE; 

Certain  records  in  this  system  are 
exempt  from  notification  and  record — 
access  requirements  and  requiranents 
that  an  imlividual  be  permitted  to 
contest  its  contents  under  5  U.S.C 


See  "Notification  procedure"  above. 


See  "Notification  procedure"  above. 


CA- 


Suspidoiis  activity  reports  and 
related  historical  information  and 
updating  forms  compiled  by  the  OOC 
and  the  other  Federal  finandai 
regulatoiy  agendes  for  faw  enforcement 
purposes.  The  OOC  wiU  also  include 
informatian  from  its  Enforcement  and 
Compliance  Information  System. 


)  KM  TME  avsrac 
Components  of  this  system  have  been 
designated  as  exempt  from  5  U.S.C 
552(a)(3).  (c)(4).  (d).  (e)(1).  (e)(2),  (e)(3). 
(e)(4MG).  (eK4)(H).  (e)(5).  (e)(8),  (f)  and 
(g)  of  the  Privacy  Ad  pursuant  to  5 
U.S.C  552a(j)(2)  and  Oc)(2). 

(FR  Doc  95-30434  Hied  12-13-05;  8:45  am] 


Oflloa  Of  Thrift  Suparvlaion 

Prtvocy  Act  of  1074;  As  Amandod; 
Syotam  of  Rocorda 

AQBICY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Amendment  to  an  existing 

S3r8tem  of  records. 

SUftMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (Privacy  Act),  Office 
of  Thrift  Supervisi(m  (OTS)  is 
publishing  an  amendment  to  an  existing 
system  of  records.  This  amendment 
reflects  an  ongoing  review  of  an  existing 
system  of  records  pursuant  to  Appendix 
I  to  OMB  Circular  No.  A-130— Revised, 
which  has  resulted  in  changes  in  nearly 
all  elements  of  the  system  of  records.  In 
addition,  the  dianges  reflect  a  new 
proposed  interagency  suspidous 
activity  reporting  process,  combining 
the  criminal  refenal  and  suspicious 
financial  transactions  reporting 
requirements  of  the  Federal  finandai 
regulatory  agendes  and  Treasury,  and 
involving  the  uae  of  a  new 
computerized  database  maintained  by 
Financial  Crimes  Enforcement  Networic 
(FinCEN)  on  behalf  of  the  Federal 
finanrinl  regulatory  agendes  and 
Treasury. 
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DAin:  CamiMntB  hvu/t  be  raoBhred  by 
fanuaiy  16,  IMS,.  Vno  cominents  are 
fBoeived  which  pnjcipltcte  dianges  to 
th««y8lani,  the  sys^an  will  became 
efbctive  on  Jenuaii  23, 1998. 
AOOmMBK  Send  ohmmanti  to:  Chief. 
Dissemination  Bmlch.  Reoofds 
Management  and  I$fonnation  Policy. 
Office  of  Thrift  SuOenriaian.  1700  G 
Street.  NW,  Washidgton.  DC'20552. 
These  sufamissiansimay  be  hand- 
deUveted  to  1700  Q  Street.  NW,  from  9 
am  to  5  pm  (m  buaftiess  days;  they  may 
be  smt  by  facsin^le  tranamiasion  to 
FAX  number  (202)  B06-7755. 
Comments  will  be  available  fcr 
inspection  at  1700  C  Street.  NW.  from 
1  fm  until  4  pm  ooibusiness  days. 
RM  HMfMBI  MPOMlATION  OONrACT: 
Randy  Thomas,  Sptdal  Counsel. 
Gennal  Uw  Divisi^m.  (202)  906-7945. 
SUFPLBMBfr/MlY  MFIMMATION:  GTS  is 

amending  its  existifg  syatnn  of  records 
ntitled  Confldenti«I  imfiiridaal 
Infannatiaa  System.  Treesury/GTS  .001, 
last  puMished  in  thp  Federal  R^gislsr  at 
60  FR 13770.  (Mardi  14, 1995)  for 
which  it  has  immnigBted  exemption 
rules  pursuant  to  exemptions  ())(2)  and 
(kX2)  of  the  Privacy  Act.  5  U.S.C 
552a(j)(2)  and  (k)(2). 

Cartun  of  the  changes  to  the  sjfstem 
reflect  a  proposed  agreemmt  between 
FinCEN.  the  FederJ^Reserve  Board 
(PRE),  the  Office  of  Ithe  Comptroller  of 
the  Currency  {OCC%  the  Fedoal  Deposit 
Insurance  Corporation  (FEHC),  the  GTS, 
and  the  National  Qvdit  Union 
Administration  (NGUA)  (the  Federal 
financial  regulatory,  agencies)  to  store 
Suspicious  Activity  Reports  (SAR)  in 
electronic  form  in  a  database 
maintained  by  FinC&N  and  located  at 
the  Internal  Risvenup  Service  (IRS) 
Computing  Center  iti  Detroit,  Michigan. 
It  is  proposed  that  the  IRS  Cnnputing 
Center,  as  a  contractor  to  FinC^  and 
the  Fedoal  finand«|l  regulatory 
agendee,  will  opet^e  mod  administer 
the  computer  systeQi  that  supports  the 
SAR  database.  Exce|>t  far  a  Ihnited 
numbw  of  authoriztd  personnel  from 
the  Criminal  Investigation  Divisim, 
employees  of  the  IRtS  will  not  have 
access  to  the  SAR  dhtabese. 

The  SAR  is  beingiadopted  by  all 
Federal  financial  regulatory  agencies  as 
a  replacement  for  tqe  Criminal  Refraral 
Form,  which  has  hva  used  fay 
depository  institutions  to  report 
suspected  criminal  Activity  to  the 
Fedsnl  financial  regulatory  agencies 
and  the  Federal  law  enforcement 
authorities  (see  FRB  and  OOC  proposed 
rules  at  60  FR  34481  and  60  FR  34476, 
respectively,  July  3j  1905,  and  GTS 
propoeod  rules  at  6i  FR  36366,  July  17, 
1995).  and  by  Treaairy  to  implement 


suspicious  finamdal  transaction 
reporting  rules  (see  Treasmy  jm^MMod 
rulemaking  at  60  FR  46556,  September 
7. 1995). 

bfafBMtian  from  the  Criminal 
ReiBrral  Form  is  included  in  the  existing 
Infannation  System,  and  similar 
infarmatiim  will  continue  to  be 
collected  by  the  SAR.  bi  addition  to 
reports  of  suspected  criminal  activity, 
the  SAR  will  alao  allow  a  financial 
institutian  to  report  suspicious  financial 
transactions  under  Federal  money 
laundering  statutes,  pursuant  to 
Traasun  regulatiooa  (31 CFR  part  103). 
Hiis  innmnation.  which  may  include 
financial  transactimis  by  individuals, 
will  be  included  In  the  existing 
bifcRmation  System.  Qaly  the 
information  collected  by  the  SAR.  and 
its  status  updates,  will  be  located  in  the 
database  maintained  by  FinCEN;  all 
other  information  in  the  Information 
System  is  located  at  the  GTS. 

Pursuant  to  the  inter-agency 
agreement  between  FlnC^  and  the 
Federal  financial  reguktmy  agencies, 
FinCEN  will  manage  a  oomputeriaed 
database  containing  the  SAR.  and  status 
updates,  which  is  infnmation  currently 
collected  and/or  maintained  separately 
by  eedi  of  the  Federal  financial 
r^ulatory  agencies.  With  regard  to  this 
database,  only  those  records  generated 
undm  the  jurisdiction  of  the  GTS  are 
considered  to  be  GTS  records  for 
purposes  of  the  Privacy  Act.  Access  to 
and  use  of  these  GTS  records  by  other 
agencies  continue  to  be  governed  by  the 
routine  uses  in  the  GTS's  Infcwmation 
System. 

Accordingly,  the  "Routine  Uses" 
element  is  amended  to  reflect  the 
sharing  amcmg  Federal  flnaiihial 
regulatory  agencies  and  law 
enforcement  agencies  of  the  informatiim 
collected  by  the  SAR  and  the  status 
updates.  Ouier  changes  consist  of  the 
following:  Three  of  the  system's  former 
routine  uses  (numbors  1,  3,  and  6)  are 
being  retained  and  renumbered  as  new 
routine  uses  1, 3,  and  7.  One  former 
routine  use  (number  4)  is  being  deleted. 
Two  former  routine  uses  (numbers  2 
and  5)  have  been  revised  and 
renumbered,  respectively,  as  new 
routine  uses  4  and  5.  New  routine  use 
number  4  clarifies  that  system  records 
may  be  used  to  make  rofBrrals  to  any 
appropriate  governmental  or  self- 
regulatory  entity  with  authority  to 
afhninister  law,  rule,  policy,  or  license. 
New  routine  use  numoer  5  clarifies  that 
system  records  may  be  referred  to  bar, 
trade,  or  professional  cnganizations  fat 
possible  disciplinary  action.. 

Additionally,  the  "Safeguards" 
element  ix  amended  to  add  that  on-line 
access  to  the  computerised  database 


maintained  by  KnCEN  is  limited  to 
authorized  individuals  «dio  have  been 
specified  by  each  participating  agmcy 
and  Treasury,  and  who  have  been 
issued  a  non-transfRvble  identifier  or 
passwrord.  Other  anendments  reflect 
organizatianal  changes  and  are  not 
significant  The  examptians  for  this 
system  of  records  continiie  to  be  (0(2) 
and  (kK2),  because  the  infotmaticm 
consists  of  investigBtory  material 
compiled  for  law  Miforcement  purpoees. 

The  altwed  system  of  records  report, 
as  required  by  5  U.S.Q  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  tlM 
Committeoon  Government  Refann  and 
Oversight  of  the  House  of 
Representatives,  the  Ccnnmittee  on 
Governmental  Afhirs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  1  to  OMB 
Circular  A-130,  Federal  Agency 
Res^cmsibilities  for  Maintaining 
Records  About  Individuals,  dated  July 

The  proposed  altered  system  of 
records,  Ttaesury/OTS  .001, 
Confidential  Individual  biformation 
System,  is  published  in  its  entirety 
below. 

DATED:  Oscember  5, 1995. 
AkxIadrigMB. 
Deputy  AsaittaBtSacntary(AdmuMratkm). 

Tr«MuryM3T8  .001 


Confidential  Individual  Informatii»i 
System  -  Treasury/GTS. 

SWTEM  LOCATION! 

Enfcncement  Division.  Office  of  Thrift 
Supervision,  1700  G  Street.  NW, 
Washington,  DC  20552.  Computerized 
records  of  Suspicious  Activity  Reports 
(SAR),  writh  status  updates,  are  managed 
by  FinCEN  pursuant  to  a  contractual 
agreement,  and  are  stored  the  hitemal 
Revenue  Service's  Computing  Center  in 
Detroit,  Michigan.  Authorized  personal 
at  the  Federal  financial  regulatory 
agencies  have  on-4ine  access  to  the 
computerized  database  managed  by 
FinCEN  through  individual  work 
stations  that  are  linked  to  the  database 
central  computer. 


CA1 


OF  anVIMMLt  OOVBKD  eV  TNi 


Directors,  officera.  emplojrees,  agents, 
borrowers,  and  persons  participating  in 
the  conduct  of  the  afhirs  of  entities 
regulated  by  the  GTS  who  have  been 
involved  in  suspected  criminal  activity 
or  suspicious  financial  transactimis  and 
refenod  to  low  enforcement  officials; 
and  other  individuals  who  have  been 
involved  in  irregularities,  violations  of 
law,  or  unsafe  w  unsound  practices 
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referenced  in  documents  received  by 
GTS  in  the  exercising  of  its  supervisory 
functions. 

These  records  also  contain 
information  concerning  individuals  who 
have  filed  notices  of  intention  to  acquire 
control  of  a  savings  association; 
oontrplling  persons  of  companies  that 
have  applications  to  acquire  control  of 
a  savings  association;  and  organizers  of 
savings  associations  who  have  sought 
Federal  Savings  and  Loan  Insurance 
Corporation  (FSLIC)  or  Saving 
Association  Insurance  Fund  (SAIF) 
insurance  of  accounts  or  fBdoral 
dbatten. 


CATBQOMEi  OF  neconoe  M  THE  vrertM: 

Application  information  and  inter- 
agency and  intra-agency 
correspondence,  memoranda  and 
reports.  The  SAR  contains  information 
identifying  the  financial  institution 
involved,  the  suspected  person,  the  type 
of  suspicious  activity  involved,  the 
amount  of  loss  kno«vn,  and  any 
witnesses. 

AUTHOMTr  FOR  MAMTBMNCE  OF -nC  SVtTBC 
12  U.S.C.  1464;  44  U.S.C.  3101. 


The  overall  system  serves  as  a  central 
GTS  repository  for  investigatory  or 
enforcement  information  related  to  the 
responsibility  of  OTS  to  examine  and 
supervise  savings  associations'.  It  also 
serves  to  store  information  on 
applicants  to  acquire,  control,  or  insure 
a  savings  association  in  connection  with 
OTS's  regulatory  responsibilities. 

The  system  maintained  by  FinCEN 
serves  as  the  database  for  the 
cooperative  storage,  retrieval,  analysis, 
and  use  of  information  relating  to 
Suspicious  Activity  RepcHts  made  to  or 
by  the  Federal  financial  regulatory 
agencies  and  FinCEN  to  various  law 
enforcement  agencies  for  possible 
criminal,  civil  or  administrative 
proceedings  based  on  luiown  or 
suspected  violations  affecting  or 
involving  persons,  financial  institutions, 
or  other  entities  under  the  supervision 
or  jiuisdiction  of  such  Federal  financial 
regulatory  agencies. 

ROUTME  Uea  OF  RGOOMW  MAIfrAie)  M  THE 
tVanM,  MCLUOMO  CATEOONES  OF  USERS  AND 
TWE  FORT  OSES  OF  SUCH  USES: 

Information  ia  these  records  may  be 
used  to:  (1)  Provide  the  Department  of 
Justice  with  periodic  reports  on  the 
number,  amount,  individual  identity 
and  other  details  concerning 
outstanding  potential  criminal 
violations  of  the  law  that  have  been 
referred  to  the  Department;  (2)  Provide 
the  Federal  financial  regulatory  agencies 
and  FinCEN  with  informatirai  relevant 


to  their  operations;  (3)  Provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extmt 
necessary  to  obtain  information 
pertinent  to  the  investigation;  (4) 
Provide  information  or  records  to  any 
appropriate  governmental  agmcy  or 
seif-renulatory  organization  chained 
with  the  responsibility  of  administering 
law  or  investigating  or  prosecuting 
violations  of  law  or  chuged  vriih 
oiforcing  or  implementing  a  statute, 
rule,  regulation,  order,  poUcy,  or 
license;  (5)  Disclose,  when  considered 
appropriate,  information  to  a  bar 
association,  or  other  professional 
organizations  performing  similar 
functions,  for  possible  disciplinary 
action;  (6)  Disclose  information  when 
appropriate  to  international  and  foreign 
governmental  authorities  in  accordance 
with  law  and  formal  or  informal 
international  agreements;  and  (7) 
Provide  information  to  any  person  with 
whom  the  OTS  contracts  to  reproduce, 
by  typing,  photocopying  or  other  means, 
any  record  within  this  system  for  use  by 
the  OTS  and  its  staff  in  coimectimi  with 
their  official  duties  or  to  any  person 
who  is  utilized  by  the  OTS  to  perform 
clerical  or  steno^phic  functions 
relating  to  the  official  business  of  the 
OTS. 

POUCaS  AND  FRACnceS  FOR  STORBM, 
RCnSEVSR^  ACCeSSSIQ,  RETAMSM^  AM) 

ompossiq  of  records  m  the  systbi: 

storaoe: 

ReccHds  are  maintained  on  magnetic 
media  and  in  paper  files. 

rctrevabuty: 

Computer  output  and  file  folders  are 
retrievable  by  indexes  of  data  fields, 
including  name  of  financial  institution 
and  individual's  name. 

SAFEQUAROS: 

Paper  files  are  stored  in  lockable 
metal  file  cabinets  with  access  limited 
to  authorized  individuals.  Computer 
disks  maintained  at  OTS  are  accessed 
only  by  auth(»rized  persoimel.The 
database  maintained  by  FinCEN 
complies  with  applicable  security 
requirements  of  the  Department  of  the 
Treasury.  On-line  access  to  the 
information  in  the  database  is  limited  to 
authorized  individtials,  and  each 
individual  has  been  issued  a  non- 
transferable identifier  or  password. 

RETENTION  AND  ONFOSAU 

Records  are  periodically  uptdated  to 
reflect  changes  and  maintained  as  long 
as  needed. 

SVSTBi  MANAQER(S)  AND  address: 

Deputy  Chief  Coimsel  for 
Enforcement,  Office  of  Thrift 


Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 


NOmCATIONI 

The  system  is  exempt  from 
notification  and  record-access 
requirements  and  requirements  that  an 
individual  be  permitted  to  contest  its 
contents  under  5  U.S.C.  552a(j)(2)  and 
(k)(2)  as  relating  to  investigatory 
material  compiled  for  law  enforcement 
piuposes. 


RECOROi 

See  "Notification  procedure"  above. 


CONTESTSn  RECORD  I 

See  "Notification  procedure"  above. 


RECORD  SOURCE  CAT 

Suspicious  activity  reports  and 
related  historical  information  and 
updating  forms  compiled  by  financial 
iristitutions,  the  OTS,  and  other  Federal 
financial  regulatory  agencies  for  law 
enforcement  purposes.  The  OTS  will 
also  include  {nftnmation  from 
applicants,  inter  agency  and  intra- 
agency  correspondence,  memoranda, 
and  reports. 


I  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.Q 
552a(cM3),  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1),  (e)(4MG),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(|)(2)  and  (k)(2). 

(FR  Doc  95-30435  Filed  12-13-05;  8:45  am] 


UMTED  STATES  iNFORMATK>N 
AGENCY 

Study  of  the  Unttsd  Ststes  Summer 
Institute;  Focus  on  U.S.  Society 

MBtor:  United  States  Information  - 

Agency. 

action:  Notice— Request  for  Proposals. 

SUMMARY:  The  Branch  for  the  Study  of 
the  U.S.  of  the  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  A&irs 
announces  an  open  competition  for  an 
assistance  award  program  for  the  Study 
of  the  United  States  Summer  Institute: 
Focus  on  U.S.  Society.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26CFR  1.501(c)(3)-l  may 
apply  to  develop  a  six-week  graduate- 
level  program  designed  for  a  group  of  18 
foreign  univeraity  educators  from 
around  the  world,  in  order  to  deepen 
their  understanding  of  U.S.  society, 
culture,  and  values  by  examining  key 
social  institutions  in  the  United  States, 
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and  to  give  partitipaiits  further 
grounding  in  Anterican  atudies,  so  that 
taxtbooks,  cuniQilar  matHials.  and 
oourae  sin  foreigli  universities  will 
benefit 

USIA  is  aeeldiig  detailed  proposals 
foim  colleges,  univanities.  ooEMOitia  of 
oollegB  sand  uniienitiea,  and  other  not- 
for-piofit  academic  organixations  that 
have  an  establial^  reputatica  in 
American  studies  and  related  sub- 
disciplines,  and  that  can  demonstrate 
expertise  in  conducting  graduate-level 
propams  for  for#ign  educators. 
Appldant  iiutito^ons  must  have  a 
minimum  of  four  yean  of  experience  in 
conducting  international  exchange 
ptoffoms.  The  pioject  director  or  one  of 
the  key  program  staff  rannnisible  for  the 
academic  progra|n  must  have  an 
advanced  decree,  in  American  studies  or 
a  related  diadpline.  Staff  eecoits 
traveling  undn  t|ie  USIA  cooperative 
agreement  support  must  be  U.S.  citizens 
with  demoDstrat^d  qualifications  for 
this  service. 

Overall  grant  itiaking  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  kto«vn  as  the  Fulbright- 
Hays  Act  The  purpose  of  the  Act  is  "to 
anid>le  the  GoveQunent  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  o|  other  countries*  *  *; 
to  strengthen  theties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  Cultural  interests, 
developnumts.  and  achievements  of  the 
people  of  the  United  States  and  other 
nations*  *  *  *atid  thus  to  assist  in  the 
deveU^ment  of  ^iendly.  sympathetic 
and  peaceful  lelajtions  between  the 
United  States  an4  the  other  cduntries  of 
the  world." 

Programs  and  projects  must  confom 
with  Agancy  reqfiraments  and 
-guidelines  outliijsd  tn  the  Solicitation 
Package.  USIA  ptofects  and  programs 
are  subfect  to  tho  availability  of  funds. 

ANNOUNcemr  njmhe  and  number:  All 
communicationsiwith  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
AAS-06-08.       ! 

DEAOUNE  FOR  PROPOSALS:  All  copies 
must  be  receivedl  the  U.S.  Information 
Agoicy  by  5:00  bjn.  Washington  O.C 
time  on  Friday,  F^ruary  9, 1996.  Faxed 
documents  will  ^t  be  accepted,  nor 
will  documents  fostmarked  February  9, 
1996  but  recmveo  at  a  later  date.  It  is  the 
reqxmsibility  of  each  applicant  to 
ensure  that  proposal  siJnnissions  arrive 
by  the  deadUne.  Tentative  program 
dates  are  June  29|  to  August  9, 1996. 
Participants  williarrive  in  the  U.S.  on  or 


about  June  28,  and  depart  on  August  10. 
1906. 

FOR  FURTHER  MFORMATION  OONTACT. 
To  reouest  a  Solicitation  Package,  which 
includes  m<He  detailed  award  crituia; 
all  application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget,  applicants  should  contact:  U.S. 
Infonnation  Agency,  Office  of  Academic 
Programs,  Branch  of  the  Study  of  the 
United  States,  E/AAS,  Room  256, 301 
4th  Street..  S.W.,  Washington,  D.C 
20547,  Attn:  Program  Officer  Ilaya 
Rome;  telephone  niuiber  (202)  619- 
4557;  fax  numbo-  (202)  619-6790; 
internet  address  iromedu8ia.gov.  Please 
specify  USIA  Program  Officer  Illaya 
Rome  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  office  listed 
above  or  submitting  their  proposals. 
Once  the  RFP  dea<uine  has  passed, 
USIA  staff  may  not  dlMaiss  this 
competition  in  any  way  with  applicants 
imtil  after  the  Bureau  proposal  review 
process  has  been  completed. 
TO  DOWMLOAO  A  aOUCfTATION  PACKAGE 
VU  MTERNET:  The  Solicitation  Padcage 
may  be  dovmloaded  from  USIA's 
website  at  http://www.usia.gov,  at  from 
the  Internet  Gopher  at  gophcir.usia.gov. 
imder  "New  RFPs  on  Educational  and 
Cultural  Exchanges." 
SUBMttKMS:  Applicants  must  follow  all 
instructions  given  in  the  RFP  and  the 
complete  Solicitation  Package.  The 
original  and  13  copies  of  the  complete 
application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AAS-96- 
08,  Office  of  Grants  Management,  E/XE, 
Room  326.  301  4th  Street,  S.w.. 
Washington.  D.C.  20547. 
DIVERSITY  QUIDELMES:  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  mHintain  a  non-political 
chairacter,  and  should  be  balanced  and 
representative  of  the  diversity  and  broad 
range  of  responsible  views  present  in 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including,  but  not  Uroited  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  reCsr  to  the  review  criteria  under 
the  "Support  for  Diversity"  section  far 
specific  suggestions  on  incorporating 
diversity  into  the  total  propcwal. 
SUPPLEMENTARY  MFORMATION:  Overview: 
The  Study  of  the  U.S.  Summer  Institute: 


Focus  on  U.S.Society  is  intended  to 
provide  foreign  university  teachers  of 
social  studies  and/or  American  studies 
with  opportunities  to  deepen  their 
underrtanding  of  the  U.S.,  especially  its 
society,  culture,  and  valxies,  past  and 
present  throudi  an  in-depth 
examination  of  key  social  institutions.  It 
is  intended  to  encourage  and  support 
participants'  effints  to  improve  the 
quality  of  teaching  and  auricular 
materials  about  the  United  States  at 
universities  abroad. 

The  program  should  be  six  Mreeks  in 
length,  induding  a  residency  segment  at 
a  U.S.  college  or  university  campus  (a 
minimum  of  four  weeks  in  ItmgUi),  and 
a  study  tour  segment  (a  maximum  of 
two  weeks  in  length,  including  visits  to 
at  least  one  but  no  more  than  two  other 
regions  of  the  U.S.).  The  program  should 
ofler  participants  a  specially-designed 
series  of  lectures,  presentations, 
discussions,  and  dte  visits,  each  related 
to  the  central  program  theme. 

fiisliliite  Objectives 

— ^To  conduct  an  intensive, 
academically  rigorous  program  that 
presents  an  in-depth  view  of  the 
evolution  and  current  role  of  key  U.S. 
social  institutions; 
— ^To  offiar  a  muhi-dimensional  view  of 
contemporary  U.S.  society  that  will 
enable  pertidpants  to  better 
undwstand  the  nature  of  American 
social  structure,  social  change,  and 
cultural  values;  and 
— ^To  wnhanoe  teaching  about  the  United 
States  in  foreign  universities  by 
making  apimmriate  scholarly 
resources,  pedagogical  materials,  and 
ideas  available  to  partidpants. 
Pertidpants  should  return  home  with 
an  ability  to  communicate  a  better 
informed  and  more  thoughtful  picture  of 
the  U.S.  to  students  and  colleagues,  thiis 
contributing  to  broad-based  foundation 
that  supports  future  study,  research,  and 
teadiing  about  the  United  States. 

Participants:  The  program  should  be 
designed  ka  a  total  of  18  highly- 
motivated  foreign  university  educaton, 
induding  teachers,  administraton, 
department  chairs,  curriculimi 
developera  and  textbook  writen,  who 
have  ejqpressed  interest  in  anhanring 
the  understanding  of  the  U.S.  in  their 
home  countries  and  institutions. 
Partidpants  will  be  experienced  in :  V 
fields  of  social  sdences  and  in  the 
teaching  of  courses  where  there  is 
significant  U.S.  content  involved. 
Partidpants  will  be  drawn  from  all 
regions  of  the  world  and  will  be  fluent 
in  the  Rngli«h  lamniage. 

Partidpants  wifl  be  nominated  by 
U.S.  Information  Service  posts  abroad, 
and  selected  by  the  staff  of  USIA's 
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Branch  of  the  Study  of  the  United  States 
in  Washington,  D.C.  USIA  will  cover  all 
intetnaticmal  travel  costs  directly. 

GnideUnes 

The  cmcepdon  and  structure  of  the 
program  is  entirefy  the  responsibiUty  of 
the  organizers.  However,  as  the 
possibilities  are  enormously  broad  for 
the  design  of  a  program  focusiagtm 
aspects  of  institutions  in  U.S.  sodety,  an 
overarching  theme  for  the  Institute 
should  be  ^osmi  to  focus  the  content 
and  scue  of  the  program.  The  best 
propoMls  will  cleariy  articulate  the 
ovmll  Instltuto  theme,  esseBtial  topics 
and  sub-topics  te  be  oevarad,  and  iktie 
means  (activMes,  achedtria)  by  «i^idi 
the  pragran  oentent  MriU  be 
cemmuoicated  to  partidpaiits. 
Prapeaali  shevld  also  provide 
b^4agraphiee  of  texts  and  naterials  te 
be  used  in  the  prepaaa. 

Gimtaits 

At  the  outset,  the  progrwn  sheuld 
review  dw  reoant  history  and  cunoat 
status  of  the  field  of  social  sdenoe  as  an 
■cademlr  disdpUna,  surveying  raaier 
sdiflols  ^intarpratatlea  and  enaminiBg 
any  current  debates  pestinent  te  the 
overall  theme.  The  pragram  ahenld  dso 
eimUm  haw  social  scienoes  have 
inranned  and  be^  informed  by  the 
interdiadplinary  and  multi-diadpliBary 
approaches  to  the  study  of  the  U.S. 
re^esented  by  the  field  of  American 
Studies.  The  program  itself  Aould 
Indude  a  balanced  mix  of  traditional 
and  contemporary  approadies  bx 
examining  me  Institute  theme. 

The  pro-am  should  ideelly  bring  in 
outride  presentOTS  (representatives  from 
acadeniia,  community  and  volunteer 
organizations,  media,  government)  in 
action  to  the  core  faculty  of  the  host 
institution.  Presentera  must  be  fblly 
bribed  about  die  faistitute,  its  goals, 
general  themes  and  content,  reedings, 
and  eepedally  the  background  and 
needs  of  the  partidpants  themselves, 
bifemiation  about  presenters  and  how 
they  will  be  utilized  should  be  induded 
in  the  proposal  narrative. 

The  (Htipam  may  also  be  enrich  by 
the  occasional  engagement  of  other 
disdpllnes  and  sub-disciplines  that 
make  up  American  studies  (e.g.  history, 
politicw  sdenoe,  economics,  geography, 
aod^ogy,  demography,  etc.).  The 
pra^ara  should  provide  partidpants 
wi£  a  cleuer  undwetanding  of  the 
diversity,  complexity,  and  unity  of  U.S. 
Ufa  and  society. 


A  residential  program  af  a  minimum 
9i  fonr  weeks  cm  a  o^me/univwsity 
cunpus  is  mandatory.  Ine  j^ogram 


should  also  indude  or  integrated  study 
tour  segment  of  up  to  two  weeks  (it 
must  be  directly  supportive  of  the 
academic  program  content)  to  one  or 
two  other  regions  of  the  country.  If  a 
visit  te  WMhington,  D.C  makes 
progranmiatic  sense,  applicants  are 
encouraged  to  arrange  such  a  visit 
which  should  include  a  half-day  sessicm 
at  the  United  States  InfcMinatiea 
Agency.  The  selected  grantee         — 
oiganizatien  will  be  asked  te  consult 
closely  with  USIA  in  the  fanning  of  the 
Wa^ington  Itinerary.  Day  tripe  to 
variens  locations  (hikorical  sites, 
classrooms,  conununity  centers)  are  also 
encouraged  if  such  trips  wriU  fuither 
enhance  undarstandiBg  of  the  U.S.  and 
Muich  the  partidpants'  expnrionoe. 

The  equivalent  of  one  day  a  we^ 
should  be  available  to  participants  te 
pursue  individual  research  Interests, 
curricuhua  devetopaaent  prefects,  or  to 
de  assigned  readings.  Participants 
sbnuld  be  paired  with  focuky  aaentere 
te  guide  A«m  in  their  research,  and 
assist  then  in  adjustment  te  the  U.S. 
academic  enviroament 

tt  is  extioeicly  impertaat  that  ^ 
Institute  erfaniaen  devise  a  way  te 
integrate  all  aspects  of  the  pro-am. 
Assigned  readings,  lecturee, 
discausiens,  and  field  trips  should  relate 
te  and  further  illimiinate  the  central 
Institute  theme,  and  contribute  to  a 
better  underatMiding  of  the  U.S.  The 
Institute  should  not  simply  replicate  an 
existing  lecture  course  or  a  graduate 
seminar.  Rathw,  through  a  combination 
of  lectures,  presentatimis,  discussions, 
and  site  visits,  it  should  be  designed  to 
facilitate  the  development  of  a  collegial 
atraeq>faere  in  which  faculty  and 
partidpants  discuss  relevant  texts, 
issues,  and  concepts. 

Details  oi  the  academic  and  tour 
programs  may  be  modified  in 
consultetion  with  USIA's  Branch  for  the 
Study  of  the  U.S.  following  the  grant 
award. 

Resources 

The  program  should  provide  access  to 
leading  American  scholars  and 
scholarly  resources  (libraries,  archives, 
databases,  computer  labs,  etc.).  An 
essential  element  of  the  program  is  the 
exposure  to  and  accimiulation  of 
teaching  ideas  and  scholarly  resources, 
induding  primary  texts,  supplemmtary 
works,  and  curricular  materials 
(induding  Intamet  resources  and 
training).  Hie  Summer  Institute  should 
fadlitate  partidpants'  acquisition  of  the 
maximum  amount  of  such  materials  to 
take  back  to  their  home  countries,  to  be 
used  in  the  development  of  new  courses 
and  programs,  and  the  improvement  of 
existing  onee. 


Additianal 

The  selected  grant  organization  will 
be  responsible  for  most  arrangements 
assodated  with  this  program.  This 
includes  the  organization  and 
implementation  of  all  presentations  and 
program  activities,  arrangement  of  all 
domestic  travel,  lodging,  subsistence, 
airport  reception  and  ground 
transportation  for  partkapants, 
orientation  and  briefing  of  partidpants, 
preparation  of  any  neGassary  support 
materials  (including  a  pre-program  and 
post-program  mailings  to  partidpants), 
and  working  with  program  presenters  to 
achieve  maximum  pragram 
coordination  and  enectiveness.  Please 
refer  to  the  SoHdtatiOB  Package  for 
further  details  on  pragram  design  and 
implementation. 

Additionai  Information:  Confirmation 
letters  from  U.S.  co-sponsors  noting 
their  intention  to  partidpate  In  the 
program  will  enhance  a  proposal. 
Proposals  incorporating  partidpant/ 
observer  site  visits  wlH  be  more 
competitive  if  letters  committing 
prospective  host  iastituticns  to  support 
these  efforts  are  provided. 

Visa/Insurance/Tax  Requirements: 
Programs  must  comply  writh  )-l  visa 
regulations.  Visas  will  be  issued  by 
USIS  posts  abroad.  USIA  insurance  will 
be  provided  to  all  partidpants,  unless 
otherwise  indicated  in  the  proposal 
submission.  Grantee  oiganization  will 
be  responsible  for  enrolling  participants 
in  the  chosen  insurance  plan.  Please 
indicate  in  the  proposal  if  host 
institutions  have  any  spedal  tax 
withholding  requireonents  on 
participant  or  staff  escort  stipends  or 
allowances. 

Imposed  Budget:  Total  USIA-funded 
budget  award  may  not  exceed  $157,000. 
USIA-funded  administrative  costs 
should  be  as  low  as  possible  and  should 
not  exceed  $47,000.  The  U.S.  redpient 
should  try  to  maximize  cost-sharing  in 
all  faceta  of  the  program  and  to 
stimulate  U.S.  private  sector  (foundation 
and  corporate)  support.  Applicanta  must 
submit  a  compr^ensive  budget  for  the 
entire  progrmn.  There  must  be  a 
siimmary  budget  as  well  as  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budgat.  Fot 
better  tmderstandinjg  or  further 
clarification,  applicants  may  provide 
separate  sub-budgeta  fw  each  program 
component,  phase,  location,  or  activity 
in  order  to  fadlitato  USIA  dedsions  on 
hmding.  Please  refer  te  the  "POGI"  in 
the  Solidtation  Pack^e  for  complete 
budget  guidelines  and  formatting 
instnictions  for  the  Institute  program. 
REVIEW  PROCESS:  USIA  will 
acknowledge  receipt  of  ail  proposals 
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and  will  review  Uttfim  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  hiUy  adhere  to 
the  guidelines  staled  herein  and  in  the 
Solicitation  Package.  EUgihle  proposals 
will  be  forwarded.to  paaek  of  USIA 
officers  for  advisofy  review.  All  eligible 
proposals  will  als^  be  reviewed  by  the 
Agency  contracts  office,  as  well  as  the 
USIA  geographic  Area  Offices  and  the 
USIA  post  overseas,  where  appropriate. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel  or  by 
other  Agency  elements.  Funding 
decisions  are  at  thp  discretion  of  the 
USIA  Associate  Director  fer  Educatimial 
and  Cultural  Affairs.  Final  technical 
authcmty  for  assistance  awwds  (gremts 
or  cooperative  agmamenls)  resides  with 
the  USIA  grants  oficer. 
NBWCW  enmiM:  lleduiiceDy  eligible 
applications  will  He  competitively 
reviewed  accwdiqg  to  ^  criteria  stated 
below.  These  criteria  are  not  rank , 
ordered,  and  a)i  carry  equal  weight  in 
the  proposal  evahiation: 

1.  Overall  Quahiy:  Proposals  should 
exhibit  origlnafity  and  subetasice, 
consonant  with  the  highest  standards  of 
American  laachin|  and  schelarship. 
Program  design  should  reflect  the  main 
currents  as  well  as  the  contemporary 
debates  writhin  the  discipline. 

2.  Program  Planning:  Propoaals 
should  demonstrate  careful  plaiming. 
The  organisation  and  structure  of  the 
Institute  should  ha  clearly  delineated 
and  be  fiilly  responsive  to  aU  program 
objectives.  The  toar  component  should 
be  an  integral  and  substantive  part  of 
the  program,  reinforcing  and 
compknmenting  its  academic  segment 

3.  faistitutional  Capacity:  Proposed 
personnel,  including  faculty  and 
administrative  sta^  as  well  as  outside 
presenters,  should!  be  fully  qualified  to 
achieve  the  project's  goals.  Library  and 
media  resources  should  be  accessible  to 
participants;  housing,  transportation 
and  other  logistic^  arrangements 
should  be  fully  adequate  to  the  needs  of 
participants  and  should  be  conducive  to 
a  collegia!  atmosphere. 

4.  Diversity:  Pra|>08als  should 
demonstrate  the  recipient's  commitment 
to  promoting  the  awareness  and 
understanding  of  diversity  throughout    ' 
the  program.  This  |can  be  accomplished 
through  documentation,  such  as  a 
written  statement  .i  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  the  organisation  and  its 
activities.  Program  activities  that 
address  this  issue  should  be 
highlighted. 

5.  Experience:  The  proposal  should 
demonstrate  an  in$titutional  record  of 


successful  exchange  program  activity, 
indicating  the  experience  that  the 
organization  and  its  professional  staff 
have  had  in  working  with  foreign 
educators. 

6.  Evaluatimi  and  Follow-up:  The 
proposal  should  include  a  plan  for., 
evaluating  activities  during  the  Institute 
and  at  its  conclusion.  Proposals  should 
comment  on  provisions  made  for      .^ 
follow-up  with  returned  grantees  as  a 
means  of  sstablishiBg  longer-term 
individual  and  institutional  linkages. 

7.  Administration  and  Management: 
The  proposals  should  indicate  evidence 
of  continuous  on-site  administrative  and 
managerial  capacity  as  %vell  as  the 
meaiM  by  which  program  activities  will 
be  implemented. 

8.  Qast  Effsctiveness:  The  proposal 
should  raexknize  cost-sharing  through 
direct  institutional  contributions,  in- 
kind  support,  md  othw  private  sector 
support.  Overhead  and  administrative 
components  nf  the  proposal,  including 
salaries  and  boneraria.  should  be  kept 
as  low  as  possible. 

NOmcc:  The  terms  and  amditiims 
pubUshed  hi  this  RFP  are  binding  and 
may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  the  Agency  that  contradicts 
published  kmguage  will  not  be  binding. 
Issuance  of  the  WP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  availabiUty  of 
funding.  Final  awards  cannot  be  made 
until  funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 
NOrmCATION:  All  applications  will  be 
notified  of  the  results  of  the  review 
process  on  or  about  April  1, 1996. 
Awards  made  will  be  subject  to  periodic 
reporting  and  evaluation  requirements. 

Dated:  December  5, 1995. 
Dell  PeBdergraxI, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 
|FR  Doc.  95-30025  Piled  12-13-95;  8:45  am] 
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Summer  Institiita  for  the  Study  of  the 
U.S.:  The  Making  of  U.S.  Foreign  Policy 

agency:  United  States  Information 

Agency. 

ACTION:  Notice — Request  for  Proposals. 

summary:  The  Branch  for  the  Study  of 
the  United  States  of  the  Office  of 
Academic  Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 


announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisicms  described  in  IRS  rendation 
26  CFR  1.501(c)(3)-l  may  appfy  to 
devefop  a  six  week  graduate  level 
program  designed  for  a  group  of  It 
foreign  university  educators  from 
around  the  world  on  the  subject  of  the 
makii^  of  U.S.  foreign  poHcy.  The 
purpose  of  the  institute  is  to  deepen  the 
participants'  understanding  of  the  U.S. 
foreign  pohcy  process  in  order  to 
improve  the  teaching  of  international 
relations  in  their  respective  universities. 

USIA  is  seeking  detailed  proposals 
from  colleges,  universities,  consortia  of 
colleges  and  universities,  and  other  not 
for  profit  academic  orgaiuzations  that 
have  an  established  reputation  in  fields 
directly  related  to  the  study  of  U.S. 
foreign  poHcy  and  can  demonstrate 
expertise  in  conducting  graduate  level 
programs  for  foreign  educators. 
Applicant  institutions  must  have  a 
mininmm  offmir  years'  experience  in 
conducting  international  exchange 
pryaasM. 

Tne  project  director  or  one  of  the  key 
program  staff  responsible  for  the 
academic  program  must  have  an 
advanced  depee  in  the  field  related  to 
the  topic  of  the  institute.  Staff  escorts 
traveling  imder  the  USIA  cooperative 
agreement  anist  be  U.S.  citizens  with 
demoiMtrated  qualifications  for  this 
service. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  coimtries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
devefopments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  legislation. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOtMCaCNT  TITLE  AND  NtJMBER:  All 
communications  with  USIA  concerning 
this  annoimcement  should  refer  to  the 
above  title  and  reference  number  E/ 
AAS-96-07. 
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KAIlo^ies 
must  be  raoeived  at  the  U.S.  bfc»matian 
Agency  by  5  p jn.  Washington,  DC  time 
on  February  9, 1996.  Faxed  docummts 
will  not  be  accepted,  nor  will 
documents  postmarfcad  February  9. 
1996  but  racaivad  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
aosuie  that  proposals  are  received  by 
the  above  deadline.  Approximate 
institute  program  dates  should  be  June 
29-August  9, 1996.  Participants  will 
likely  be  scheduled  to  arrive  in  the  U.S. 
on  or  about  June  28,  and  depart  on  or 
about  August  10. 1996.  In  (wder  to 
assure  adequate  time  bx  the  host 
institution  to  make  program 
arrangaments  and  send  pro-program 
materials  to  grantees.  USIA  will  make 
every  efiiort  to  award  the  approved 
cooperative  agreement  by  April  1. 1996. 
POfI  FURTHER  MRMMATION:  To  request  a 
Solicitation  Padcage,  which  includes 
mine  detailed  awud  criteria,  all 
'  application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparatimi  of  the  proposal 
budget,  applicants  should  contact  The 
Brandi  for  the  Study  of  the  United 
Stetes.  E/AAS.  room  252.  U.S. 
bdiannation  Agency.  301  4th  Street  SW.. 
Washington.  DC  20547.  Attmtion. 
Program  Officer  (ketchen  Christiaon. 
Tel:  (202)  619-^557;  FAX:  (202)  619- 
6790;  internet  address: 
gdiri8tiOusia.gov. 

Please  specu^  USIA  Program  Officer 
Ms.  (ketchen  Oiristison  on  all  inquiries 
and  conespondenoes.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
sending  inquiries  or  submitting 
proposals.  Once  the  RFP  deadune  has 
passed.  Agency  staff  may  not  discuss 
this  oompietition  in  any  way  with 
applicants  until  the  Bureau  proposal 
review  process  has  been  completed. 

TO  DOWNLOAD  A  •OUCirATION  PACKAOE 

VU  ■illlllMll.  The  Solidtetion  Package 
may  be  downloaded  from  USIA's 
%robsite  at  http://www.usia,gov.  or  from 
the  Internet  Gopher  at  gophcv.usia.gov, 
under  "New  RFPs  on  Educational  and 
Cultural  Exdunges." 
8UBIM8K)NS:  Applicante  must  follow  all 
instructions  given  in  the  Solidtation 
Package.  The  original  and  14  copies  of 
the  application  mould  be  sent  to:  U.S. 
Infarmation  Agency,  Ret:  E/ AAS-96- 
07.  Office  of  (kants  Management,  E/XE. 
room  326. 301  4th  Street  SW.. 
Washington.  DC  20547. 
UVERHTV  OUBBJNBB:  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
diaractar  and  should  be  balanced  and 
repraaentative  of  the  diversity  of 
American  political,  sodal.  and  cultural 


life.  "Diversity"  should  be  hitsrpreted 
in  the  broadest  sense  and  encompass 
differences  induding,  but  not  limited  to 
ethnidty,  race,  gender,  religion, 
geograf^iic  kxastion,  aodo-economic 
stetus,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
prindple  both  in  program 
administration  and  in  program  ccmtent 
Please  refiBr  to  the  review  criteria  under 
the  "Support  for  EKversity"  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal 

SUPPLOfPITARY  WrORMATIOM: 

Overview 

The  purpose  of  the  Institute,  "The 
Making  of  U.S.  Foreign  Policy,"  is  to 
deepen  understanding  among 
partidpants  of  how  U.S.  foreign  policy 
is  made  and  to  provide  them  with  a 
multi-dimensional  view  of  United 
Stetes,  its  sodety,  culture,  and 
institutions,  past  and  present. 
Accordingly,  the  successful  proposal 
will  focus  not  only  on  the  Constitutional 
roles  and  requiremente  that  govern  the 
foreign  policy  process,  but  auo  on  the 
role  that  other  political,  economic, 
social  and  cultural  forces  play  in  the 
making  of  U.S.  foreign  poUcy. 
Ultimately,  the  purpose  of  the  Institute 
is  to  improve  the  teaching  of  courses 
^road  that  address  the  subject  of  U.S. 
foreign  policy.  The  Institute  is  a  six- 
we^  program,  involving  a  minimum  of 
four  weela  at  a  coIImo  or  university 
campus  in  the  U.S..  mllowed  by  up  to 
two  weeks  of  travel  to  at  least  one  other 
region  of  the  U.S.  with  activities 
dMigned  to  directiy  complement  and 
substantively  enrich  the  academic 
segment  of  the  institute. 

Objectives 

(1)  To  condud  an  intmisive, 
academically  stimulating  program  that 
presMits  an  in-depth  view  of  the 
complex  process  by  which  U.S.  fineign 
policy  is  conceived,  fonnulated  and 
carried  out; 

(2)  to  offiar  a  multi-dimensional  view 
of  that  process  that  will  enable 
partidpants  to  increase  their 
understanding  of  the  ways  in  which 
domestic  political,  economic,  social  and 
cultural  fectore  contribute,  directiy  and 
indirectiy,  to  that  process; 

(3)  to  enhance  teaching  about  the 
United  Stetes  in  foreign  universities  by 
making  appropriate  sdiolariy  resources, 
pedagogical  matmisls,  and  ideas 
availabte  to  partidpants. 

Partiapants 

The  18  partidpante  will  be  drawn 
from  all  areas  of  the  worid,  and  will  be 


experienced  in  the  teaching  of  courses . 
in  fields  of  Politics  and  Government, 
Comparative  Politics  and  International 
Relations,  and  History  where  there  is 
significant  U.S.  content  involved.  All 
wUl  be  fluont  in  the  Enslish  language. 
They  will  be  nmninated  by  U.S. 
In£nmation  Service  posts  abroad,  and 
selected  by  the  staff  of  USIA's  Branch 
tat  die  Study  of  the  United  Stetes  in 
Washington.  D.C  USIA  will  cover  the 
international  travel  coste  for 
partidpante  directiy. 

Guidelines 

— ^The  Institute  should  be  spedfically 
designed  for  enwrienoed  foreign 
univnsity-level  teachers.  White  it  is 
important  that  the  topics  and  readings 
of  the  Institute  be  dearly  organized, 
the  Institute  should  not  simply 
replicate  a  lecture  course  or  a 
graduate  seminar.  Through  a 
combination  of  lectures,  roundtable 
discussions,  guest  presoitetions, 
consultetions  and  site  visits,  the 
Institute  should  fedlitate  the 
development  of  a  coUegial 
atmosphere  in  which  foreign 
partidpants  become  fully  engaged  in 
the  exchange  of  ideas. 

— In  addition  to  the  core  faculty  from 
the  host  institution,  and  consistent 
with  the  program's  design,  the 
Institute  should  bring  in  presenters 
from  outside  academic  lire.  Such 
individuals  might  come  from  foreign 

Khcy  institutes,  think  tanks, 
ibying  organizations,  embassies, 
consulates,  development 
organizations,  media,  and 
government,  as  appropriate. 
Presenters  should  be  nilly  briefed 
about  the  Institute,  its  goals,  general 
themes,  readings,  and  espedally  the 
background  and  needs  of  the 
partidpants  themselves.  Information 
about  presenters  and  how  they  will  be 
utilized  should  be  induded  in  the 
proposal  submission. 
— ^While  the  overaU  design  and  structiue 
of  the  Institute  is  entirely  the 
responsibility  of  the  oiganizere,  the 
Institute  should  begin  by  reviewing 
the  recent  history  and  current  stetus 
of  U.S.  Foreign  Policy  studies  as  an 
academic  disdpline.  surveying  the 
major  schools  of  interpretetion  and 
approaches,  and  examining  the  recent 
trends  and  current  debates  within  the 
field  and  within  the  area  of 
international  relations  generally.  This 
part  of  the  program  should  also 
explore  how  the  study  of  U.S.  foreign 
policy  has  informed  and  been 
informed  by  other  scholarly 
disdplines,  e.g..  economics, 
anthropology,  histoiy,  and  address 
how  the  staay  of  U.S.  foreign  poUcy 
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1  be  used  to  |ain  a  greater 
undafstanding  ef  the  development 
and  chanctar  of  Anmican 
civilisation,  pe4t  and  pieaent  Hm 
latest  developidnitB  in  curriculum 
design,  tearhint  methods,  and 
resources  avaiwrfe  in  the  fields  of 
international  relations  should  also  be 
addressed. 

— ^The  best  proposals  will  express  a  high 
level  (tf  thonatit:  articulation  in 
addition  to  demonstrating  clearly  the 
meens  by  whick  theee  thnnes  will  be 
concretely' communicated  to 
participants  for  jdiscussion  and 
reflection.  It  is  Especially  important 
for  the  institute  organizer  to  devise 
ways  to  integrals  all  aspect  of  the 
program,  frcmi  tlra  assigned  readings, 
lectures,  and  discussions,  to  any  site 
visits  and  fieldattripew 

— ^The  equivalent  of  me  day  a  weric 
should  be  availtble  to  pntidpants  to 
pursue  individual  research  and 
reading.  The  In^tute  should  provide 
access  to  leading  American  sdiolars 
and  reseereh  leeouices  (lilvaries, 
archives,  databases);  provision  should 
be  made  to  pair  participants  with 
faculty  mentorsi  A  key  element  of  the 
histitute  is  to  emose  participants  to 
the  full  range  (^scholarly  materials, 
primary  and  seQmdary  literature, 
curriciilar  materials  and  teeching 
resources,  including  Internet  and 
computer  training,  that  will  allow 
them  to  continue  their  use  of  sudi 
matnials  in  thejr  home  countries. 

— A  residential  program  of  a  minimum 
of  four  weeks  on  a  college  or 
university  campus  is  mandatary.  The 
program  diould  include  an  integreted 
study  tour  segment  of  up  to  two 
werics  in  length  1o  at  leart  one  other 
region  of  the  coentry  outside  the  area 
of  the  host  institution.  In  the  event 
that  Waahingtot,  D.C.  is  included  in 
the  proposed  stedy  tour  segment,  a 
half-day  aessiom  at  the  U.S. 
Information  Agency  should  be 
scheduled.  In  any  case,  the  study  tour 
segment  must  be  directly  supportive 
of  the  academic  program  content.  Dey 
trips  to  various  locations  are  also 
encouraged  if  such  trips  will  further 
enhance  understanding  of  the  U.S. 
and  the  partidpiants'  experience. 

— Details  of  {Hogrtms  may  be  modified 
in  consultation  %vith  USIA's  Branch 
fo-  the  Study  of  the  U.S.  following  the 
grant  award. 

— The  selected  grent  organizatim  will 
be  responsible  for  most  arrangements 
associated  with  this  program.  This 
indudes  the  organization  and 
implementatioa  of  all  presentations 
and  program  activities,  arrangements 
for  all  domesticitravel,  lodging, 
subsistence,  and  group  transportation 


fior  partidpants,  otkntation  and 
bri^ag  of  paitidpaots,  {Reparation  of 
any  neoesaary  support  matcnials 
including  a  pre-program  mailing  and 
working  witii  program  preaenters  to 
achieve  maximum  mogism 
ooudination  and  enactiveness. 
Please  lefer  to  the  Solidtation 
Package  for  further  details  on  program 
design  and  implementation. 

Additional  mformation:  Confirmation 
letters  fiom  U.S.  co-sponsors  noting 
their  intenti<m  to  partidpate  in  the 
program  will  enhance  a  proposaL 
Proposals  incorporatiog  partidpant/ 
obsOTver  site  visits  will  Im  more 
competitive  if  letters  committing 
prospective  host  institutions  to  support 
these  efforts  are  provided. 

Visa/Insurance/Tax  Requirements: 
Programs  must  comply  with  f-1  visa 
regulations.  Visas  will  be  issued  by 
USIS  posts  atsoad.  USIA  insurance  will 
be  provided  to  all  participants,  imless 
otherwise  indicated  in  the  proposal 
submission.  The  grantee  organization 
will  be  responsible  for  enrolling 
partidpants  in  the  chosen  insurance 
plan.  Pleeae  indicate  in  the  proposal  if 
hpst  institutions  have  any  spedal  tax 
withholding  requirements  on 
partidpant  or  stiaff  escort  stipends  or 
allowances. 

Proposed  Budget:  Total  USIA-funded 
budget  award  may  not  exceed  $157,000. 
USIA-funded  administrative  costs 
should  be  as  low  as  possible  and  should 
not  exceed  $47,000.  The  U.S.  redpient 
should  try  to  maximize  cost-rfiaring  in 
all  facets  of  the  program  and  to 
stimulate  U.S.  private  sedor  (foundation 
and  corporate)  support.  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  There  must  be  a 
summary  budget  as  well  as  a  break- 
doMm  reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
better  understanding  w  further 
clarification,  applicauats  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  fadlitate  USIA  dedsions  on 
funding. 

Please  refer  to  the  Solidtation 
Package  for  complete  budget  guidelines 
and  formatting  instrudions  for  the 
institute  program. 
REVIEW  process:  The  USIA  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  folly  adhere  to 
the  guidelines  stated  herein  and  in  the 
Solidtation  Pacluge.  Eligible  proposals 
will  be  forwarded  to  panels  of  USIA 
officers  for  advisory  review.  All  eligible 
proposals  will  also  be  reviewed  by  the 
Agency  contracts  office,  as  well  as  the 


USIA  Area  Offices  and  the  U6IA  post    ■^■ 
overseas,  where  appropriate.  Propoeals 
may  also  be  reviewed  bv  the  Office  (rf 
the  General.  Counsel  <v  by  other  Agency 
elements.  Funding  dedsions  are  at  the  r 
discredon  of  die  USIA  Aseodate  ** 

Diredor  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  far 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  USIa 
grants  officer. 

REvmr  cnnBVA:  Technically  eligible 
applications  will  be  cnnpetitively 
reviewed  according  to  the  followfaig 
criteria: 

1.  Overall  Quality:  Proposals  should 
exhibit  originality  and  substance, 
consimant  with  the  highest  standards  of 
American  teaching  and  scholarship. 
Program  design  should  refled  the  main 
currents  as  well  as  the  contemporary 
debetes  within  the  disdpline. 

2.  Program  Planning:  Proposals 
should  demonstrate  carefol  planning. 
The.  organization  and  structure  of  th» 
Institatp  shouid  be  deeriy  delineated 
and  be  fidly  respcmsive  to  all  program 
objectives.  The  travel  component  should 
be  an  integral  and  substantive  part  of 
the  program,  reinforcing  and 
complementing  its  academic  segment 

3.  Institutional  Capadty:  PropiDsed 
personnel,  induding  faculty  and 
administrative  staff  as  well  as  outside 
presenters,  should  be  fully  qualified  to 
achieve  the  projed's  goals.  Library  and 
media  resources  should  be  accessible  to 
partidpants;  housing,  transportation 
and  other  logistical  arrangements 
should  be  condudve  to  a  coUegial 
atmosphere. 

4.  Diversity:  Proposals  should 
demonstrate  the  redpient's  ctmunitmegit 
to  promoting  the  awareness  and 
understanding  of  diversity  throu^out 
the  program.  This  can  be  accomplished 
through  documentation,  sudi  as  a 
written  statement,  summarizing  past 
and/or  rai-going  activities  and  efforts 
that  further  the  prindple  of  diversity 
%vithin  the  organization  and  its 
activities. 

5.  Experience:  The  proposal  should 
demonstrate  an  institutional  record  of 
suooessfol  exchange  program  activity, 
indicating  the  experience  that  the 
organization's  professional  staff  have 
had  in  woridng  with  fmeign  educators. 

6.  Evaluation  and  Follow-up:  The 
proposal  should  indude  a  plan  for 
evaluating  activities  during  the  Institute 
and  at  its  condusicm.  Proposals  should  ■ ' 
comment  on  provisions  made  for 
follow-up  with  returned  grantees  as  a 
meens  of  establishing  longer4erm 
individual  and  institutional  linkages. 

7.  Administration  and  Management: 
The  proposals  should  indicate  evidence 
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of  omtinuous  (m-dte  administrative  and 
manageAal  capadty,  as  well  as  the 
means  by  whidi  program  activities  will 
be  implemented. 

8.  Gist  Effectiveness:  The  proposals 
should  maximize  cost-sharing  through 
dired  institutional  contributions,  in- 
kind  support,  and  other  private  sedcv 
support.  Overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible. 
NOTICE:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and 
may  not  be  modified  by  any  USIA 
representative.  Explanatory  Information 
provided  by  the  Agency  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funding.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

NOnRCATKM:  All  appUcants  will  be 
notified  of  the  results  of  the  review 
process  on  or  about  April  1, 1996. 
Awards  made  will  be  subied  to  periodic 
reporting  and  evaluation  requirements. 

Dated-  December  5. 1995. 
DaUPHidaqrMt. 

Deputy  Associate  Dinctor  for  Educational 
and  Qiitural  Affairs. 
[PR  Doc  9S-30026  Filed  12-13-95;  8:45  am) 


Summer  Institiito  on  ttw  U.S.  Poiracal 
System:  Focue  on  Federsllem 

agency:  United  States  hifcumation 

Agency. 

action:  Notice — ^Request  for  Proposals. 

summary:  The  Branch  for  the  Study  of 
the  U.S.  of  the  Office  of  Academic 
Programs  of  the  United  States 
Infcsmation  Agency's  Bureeu  of 
Educational  and  Cultural  Alhirs 
announces  an  open  competition  for  an 
assistance  award  program  for  the 
Summer  Institute  on  the  U.S.  Political 
System:  Focus  on  Federalism.  Public 
and  private  non-profit  organizations 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)(3)-l  may 
apply  to  develop  a  six-week  graduate- 
level  program  designed  for  a  group  of  18 
foreign  university  educators  from 
around  the  wn-ld  on  the  sub|ed  of  the 
U.S.  political  system,  with  a  focus  cm 
ftaderalism.  The  purpose  of  the  Institute 
is  to  deepen  the  partidpants' 


understanding  of  the  foundations, 
development  and  current  functioning  of 
the  U.S.  political  system  by 
concmtreting  particularly  on  the  topic 
of  fsderaiism;  the  ultimate  goal  of  the 
institute  is  to  improve  the  teaching  of 
pohtical  sdence  and  American 
government  at  the  partidpants'  home 
institutions. 

USIA  is  seeking  detailed  proposals 
from  colleges,  universities,  consortia  of 
colleges  and  univereities.  and  other  not- 
for-profit  academic  organizations  that 
have  an  established  reputation  in 
political  sdence  and  related 
subdisdplines.  and  that  can 
demonstrate  expertise  in  conducting 
graduate-level  programs  for  foreign 
educators.  Applicant  institutions  must 
have  a  minimum  of  four  years' 
experience  in  conducting  international 
exchange  programs.  The  project  director 
or  one  of  the  key  program  staff 
responsible  for  the  academic  program 
must  have  an  advanced  degree  in 
political  science  or  a  related  discipline. 
Staff  escorts  traveling  under  the  USIA 
cooperative  a^eement  support  must  be 
U.S.  citizens  with  demonstrated 
qualifications  for  this  service. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultiual  Exchange  Ad 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Ad.  The  purpose  of  the  Ad  is  "to 
enabfe  to  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations.  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solidtation 
Paclutge.  USIA  projects  and  programs 
are  subjed  to  the  availability  of  funds. 
ANNOUNCEMBfT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  titie  and  reference  number  E/ 
AAS-96-05. 

DEAOUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5:00  p.m.  Washington  D.C. 
time  on  Friday.  February  9, 1996.  Faxed 
dociunents  will  not  be  accepted,  nor 
will  documents  postmarked  Felwuary  9. 
1996  but  received  at  a  later  date.  It  is  the 
resp<msibility  of  each  applicant  to 


ensure  that  proposal  submissions  arrive 
by  the  deadline.  Tentative  program 
dates  are  June  29  to  August  9, 1996. 
Participants  will  likely  be  booked  to 
arrive  in  the  U.S.  on  or  about  June  28. 
and  depart  on  August  10, 1996. 
FOR  FURTHER  MPORMATKM  CONTACT: 
To  request  a  Solidtation  Package,  which 
includes  more  detailed  award  criteria; 
all  application  forms;  and  guidelines  for 
preparing  proposals,  including  spedfic 
criteria  for  preparation  of  the  proposal 
budget,  applicants  should  contad:  U.S. 
Information  Agency.  Office  of  Academic 
Programs.  Branch  of  the  Study  of  the 
United  States,  E/AAS.  Room  256.  301 
4th  Street,  S.W.,  Washington,  D.C. 
20547.  Attn:  Program  Officer  Susan 
Zapotoczny;  telephone  number  (202) 
619-4557;  fax  number  (202)  619-6790; 
internet  address  szapotoc@usia.gov. 
Please  spedfy  USIA  Program  Officer 
Susan  Zapotoczny  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  office  listed 
above  or  submitting  their  proposals. 
Once  the  RFP  deadline  has  passed, 
USIA  staff  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  Bureau  proposal  review 
process  has  been  completed. 
TO  OOMMLOAD  A  SOUCiTATION  PACKAQE 
VIA  SITERNEt:  The  Solicitation  Package 
may  be  downloaded  from  USIA's 
website  at  http://www.usia.gov  or  from 
the  internet  Gopher  at  gopher.usia.gov. 
under  "New  RFPs  on  Educational  and 
Cultiual  Exchanges." 
flUOMMDIONS;  Applicants  must  follow  all 
instructions  given  in  the  RFP  and  the 
complete  Solidtation  Package.  The 
original  and  14  copies  of  the  complete 
application  should  be  sent  to:  U.S. 
Information  Agency.  Ref.:  E/AAS-06- 
05.  Office  of  Grants  Management.  E/XE, 
Room  326.  301  4tii  Sti^et.  S.W.. 
Washington.  D.C.  20547. 

Applicants  are  also  requested  to 
submit  the  "Executive  Summary"  and 
"Proposal  Narrative"  sections  of  each 
proposal  on  a  3.5"  diskette,  formatted 
for  DOS.  This  material  must  be  provided 
in  ASCn  text  (DOS)  format  vtdth  a 
maximum  line  length  of  65  charadera. 
If  a  proposal  is  seleded  for  funding, 
USIA  will  transmit  these  files 
electronically  to  USIS  ptosts  overseas  to 
assist  in  the  program  partidpant 
identification  process. 
DIVERSITY  QUDEUNES:  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character,  and  should  be  balanced  and 
representative  of  the  diversity  and  broad 
range  of  responsible  views  present  in 
American  political,  social,  and  cultural 
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life.  "Divenity'i  should  be  interpreted 
in  tlie  broedeit  |enm  and  encompass 
diCbrenoes  including,  but  not  timited  to 
ethnidtv.  race,  iMider,  religion, 
geographic  locaticm.  sodo-eoAioinic 
status,  and  physical  challenges. 
Applicants  are  Wrongly  eac^ireged  to 
adhere  to  the  aclvancmaent  of  this 
principle  both  in  program 
administratis  4nd  in  program  content 
Please  refiar  to  tl|e  review  criteria  under 
the  "Support  fot  Divwsity"  section  for 
specific  sugg^lons  on  inccwporating 
diversity  into  thb  total  proposaL 
aUPPtCMBMTAHYlMroraiATlOW:  Overview: 
The  "Summer  Itstitute  on  the  U.S. 
Political  Systemp  Focus  on  Federalism" 
is  intended  to  deepen  foreign 
partici  pants'  understanding  of  the 
theory  and  prac^ce  of  federalism  as  a 
central  feature  df  the  U.S.  political 
system.  Uhimattly,  the  purpose  of  the 
Institute  is  to  improve  the  quahty  of 
leeching  and  curricular  materials  about 
the  United  States  at  foreign  universities. 

The  program  should  be  six  weeks  in 
length,  including  a  residency  segment  at 
a  U.S.  college  or  university  campus  (a 
minimum  of  fouT  weeks  in  length),  and 
a  study  tour  segnient  (a  maximum  of 
two  weeks  in  iMgth,  including  a  visit  to 
Washington.  D.C.  for  a  program 
detHiefing  at  US|A). 

The  program  ihould  ofiiar  participants 
a  specially-designed  series  of  lectures, 
presentations,  discussions,  and  site 
visits,  eech  related  to  the  U.S.  political 
system  and/or  tie  topic  of  fedaralism. 

(1)  to  omduct  an  intensive, 
academically  stinulating  program  that 
presents  an  in-dbpth  view  of  the  history, 
development  and  current  status  of 
federalism  as  a  Central  feature  of  the 
Americanpolitiial  system. 

(2)  to  oflnr  a  multi-dimensioiml  view 
of  federalism  that  will  enable 
participants  to  better  imderstand  the 
larger  complexities  of  the  American 
poUtical  system  as  well  as  other 
institutions  of  American  society. 

(3)  to  increase  participants' 
understanding  (jf  American  dvilizaticHi, 
past  and  present,  through  an  integrated 
series  of  lecturef ,  readings,  interactive 
discussions,  res0arch  and  independent 
study  opportunities,  and  site  visits. 

(4)  to  enhance  teaching  about  the 
United  States  ii«  foreign  imiversities  by 
making  appropitate  sdiolaiiy  resources, 
pedagogical  materials,  and  ideas 
available  to  participants. 

Participants:  The  18  partidpants  will 
be  drawn  from  4II  areas  of  the  world  and 
will  be  experiettced  in  the  teaching  of 
courses  in  the  Orids  of  government  and 
poUtics;  they  may  include  university 
lecturers  and  scholars,  administratws. 


department  chain,  curriculum 
developers  and  textbook  %vritBrs  who  are 
currenUy  teaching  about  the  American 
political  system  or  who  plan  to  do  so. 
AH  partidpants  will  be  fluent  in  the 
Englisn  language.  They  will  be 
nominated  by  U.S.  information  Service 
posts  alwoad,  and  seleded  by  the  staff 
of  USIA's  Branch  for  the  Study  of  the 
United  States  in  Washington,  D.C  USIA 
will  cover  all  international  travel  costs 
for  partidpants  directly. 

Goiddines 

— ^The  Institute  should  be  spedficaUy 
designed  for  experienced  foreign 
university  level  teachere.  While  it  is 
important  that  the  topics  and  readings 
of  the  Institute  be  dearly  organized, 
the  Institute  should  not  simply 
rapUcate  a  lecture  course  or  a 
graduate  seminar.  Through  a 
comlnnation  of  lectvires,  roundtable 
discussions,  guest  presentations, 
consultations  and  site  visits,  the 
Institute  should  fedlitate  the 
development  of  a  coUegial 
atmosphere  in  which  foreign 
partidpants  become  fully  engaged  in 
the  exdiange  of  ideas. 

— In  addition  to  the  core  feculty  from 
the  host  institution,  and  consistent 
with  the  program's  design,  the 
Institute  should  bring  in  presenters 
from  outside  academic  lire.  Such 
individuals  might  come  fitmi  non- 
government organizations,  think 
tanks,  lobbying  organizations,  media, 
and  all  levels  of  feideral,  state  and 
local  government.  Presenters  should 
be  fully  briefed  about  the  Institute,  its 
goals,  general  themes,  readings,  and 
especially  the  backgroimd  and  needs 
of  the  partidpants  tiiemselves. 
Information  about  presenters  and  how 
they  will  be  utilized  should  be 
included  in  the  proposal  submission. 

— ^While  the  overaU  design  and  structure 
of  the  Institute  is  entirely  the 
responsibility  of  the  organizers,  the 
Institute  should  begin  by  reviewing 
the  recent  history  and  current  status' 
of  scholarship  in  the  disdpline  of 
poUtical  sdence,  spedfically  in  the 
area  of  federalism,  surveying  the 
major  sdiools  of  interpretation  and 
approaches,  and  examining  the  recent 
trends  and  current  debates  within  the 
disdpline.  This  part  of  the  program 
should  also  explore  how  the  study  of 
American,  federalism  has  both 
informed  and  been  informed  by  other 
scholarly  disdplines,  e.g.,  economics 
and  history,  and  address  how  the 
study  of  fiaderalism  can  be  used  to 
gain  a  greater  understanding  of  not 
only  the  U.S.  poUtical  system,  but 
mcHe  broadly,  the  history  and 
character  of  American  life  and 


institutions,  past  and  present.  The 
latest  developments  in  curriculum  , 
design,  teaching  methods,  and 
resources  available  in  the  fields  of 
poUtical  science  should  also  be 
addressed. 

— Because  the  possibilities  for  the 
design  of  such  an  institute,  given  the 
complex  nature  of  the  topic,  are  so 
greet,  the  best  proposals  will  express 
a  high  level  of  thematic  articulation, 
dearly  identify  major  themes  and  sub- 
themes,  and  demonstrate  clearly  the 
means  by  which  these  themes  will  be 
concretely  communicated  to 
participants  for  discussion  and 
reflection.  In  this  regard,  it  is 
espedally  important  for  the  institute 
organizer  to  devise  ways  to  integrate 
all  aspects  of  the  program,  from  the 
assigned  readings,  lectures,  and 
discussions,  to  any  site  visits  and 
field  trips. 

— ^The  eqiuvalent  of  one  day  a  week 
should  be  Mailable  to  partidpants  to 
pursue  individual  reading  and 
research.  In  addition,  the  Institute 
should  provide  access  to  leading 
American  scholars  and  research 
resources  (Ubraries,  archives, 
databases).  Provision  should  also  be 
made  to  pair  partidpants  with  frKndty 
mentore.  A  key  element  of  the 
Institute  is  to  expose  partidpants  to 
the  foil  range  of  scholarly  materials, 
curricular  materials  and  teaching 
resources,  induding  internet  and 
computer  training.  The  siunmer 
institute  should  fedUtate  partidpants' 
acquisition  of  such  materials  to  take 
back  to  their  home  coimtries  to  be 
used  in  their  courses  and  programs. 

— ^A  residential  program  of  a  minimum 
of  four  weeks  on  a  coUege  or 
university  campus  is  mandatory.  The 
program  should  include  an  integrated 
study  tour  segment  of  up  to  two 
weeks  in  length  to  at  least  one  other 
regim  of  the  country  outside  the  area 
of  the  host  institution,  plus  a  trip  to 
Washingtim,  D.C.  to  condude  the 
institute.  During  the  visit  to 
Washington,  D.C.,  a  half-day  session 
at  the  U.S.  Information  Agency  should 
be  scheduled.  In  any  case,  the  study 
tour  segment  must  directly  supp<Ht 
and  reinforce  the  academic  program 
content.  Day  trips  to  various  locations 
(historical  sites,  classrooms, 
community  centen)  are  also 
encouraged  if  such  trips  will  further 
enhance  understanding  of  the  U.S. 
and  the  partidpants'  experience. 

— Details  of  the  program  may  be 
modified  in  consultation  with  USIA's 
Branch  for  the  Study  of  the  U.S. 
foUowing  the  grant  award. 

— ^The  selected  grant  organization  will 
be  responsible  for  most  arrangements 
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assodated  with  this  program.  This 
indudes  the  organization  and 
implementation  of  all  presentations 
and  program  activities,  arrangements 
for  all  domestic  travel,  lodging, 
orientation  and  briefing  or 
partidpants,  preparation  of  any 
necessary  support  materials  including 
a  pre-program  mailing  and  working 
with  program  presentere  to  achieve 
maximimi  program  coordination  and 
effisctiveness. 

Please  refer  to  the  SoUdtation 
Package  for  further  details  on  program 
design  and  implementation. 

Additional  Information:  Confirmation 
lettera  fiwm  U.S.  co-sponsors  noting 
their  intention  to  partidpate  in  the 
program  wiU  enhance  a  proposal. 
Proposals  incorporating  partidpant/ 
observer  site  visits  will  be  more 
competitive  if  letters  committing 
prospective  host  institutions  to  support 
these  efforts  are  provided. 

Visa/Insurance/Tax  Requirements: 
Programs  must  comply  with  J-1  visa 
regulations.  Visas  will  be  issued  by 
USIS  posts  abroad.  USIA  insurance  will 
be  provided  to  all  partidpants,  unless 
otherwise  indicated  in  the  proposal 
submission.  Grantee  organization  will 
be  responsible  for  enrolling  partidpcmts 
in  the  chosen  insiirance  plan.  Please 
indicate  in  the  proposal  if  host 
institutions  have  any  special  tax 
withholding  requirements  on 
partidpant  or  staff  escort  stipends  or 
allowances. 

Proposed  Budget:  Total  USIA-funded 
budget  award  may  not  exceed  $157,000. 
USIA-funded  adininistrative  costs 
should  be  as  low  as  possible  and  should 
not  exceed  $47,000.  The  U.S.  redpient 
should  try  to  maximize  cost-sharing  in 
all  fecets  of  the  program  and  to 
stimulate  U.S.  private  sedor  (foundation 
and  corporate)  support.  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  Hiere  must  be  a 
siunmary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
better  imderstanding  or  further 
clarification,  applicants  may  provide 
separate  suh-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  o^er  to  fedUtate  (USIA  decisions  on 
fundii^.  Please  refer  to  die  "POGI"  in 
the  SoUdtation  Package  for  complete 
budget  guidelines  and  formatting 
instructions  for  the  Institute  program. 


REVIEW  PROCESS:  The  USIA  wiU 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eUgibiUty.  Proposals  will  be  deemed 
ineUgible  if  they  do  not  fully  adhere  to 
the  guideUnes  stated  herein  and  in  the 
SoUdtation  Package.  Eligible  proposals 
will  be  fOTwarded  to  panels  of  USIA 
officere  for  advisory  review.  All  eligible 
proposals  will  also  be  reviewed  by  the 
Agency  contrads  office,  as  well  as  the 
USIA  Area  Offices  and  the  USIA  post 
overseas,  where  appropriate.  Proposals 
may  also  be  reviewed  by  the  Office  of 
the  General  Coimsel  or  by  other  Agency 
elements.  Funding  dedsions  are  at  the 
discretion  of  the  USIA  Assodate 
Diredor  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

REVIEW  CRTERIA:  Technically  eUgible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  These  criteria  are  not  rank 
ordered,  and  aH  carry  equal  weight  in 
the  proposal  evaluation: 

1.  Overall  QuaUty:  Proposals  should 
exhibit  originality  and  substance, 
consonant  with  the  highest  standards  of 
American  teaching  and  scholarship. 
Program  design  should  refled  the  main 
currents  as  well  as  the  contemporary 
debates  within  the  disdpUne. 

2.  Program  Planning:  Proposals 
diould  demonstrate  careful  planning. 
The  organization  and  structure  of  the 
Institute  should  be  dearly  delineated 
and  be  fuUy  responsive  to  all  program 
objectives.  The  travel  component  should 
be  an  integral  and  substantive  part  of 
the  program,  reinforcing  and 
complementing  its  academic  segment 

3.  Institutional  Capacity:  Proposed 
personnel,  including  faculty  land 
administrative  staff  as  well  as  outside 
presenters,  should  be  fiilly  qualified  to 
achieve  the  projed's  goals.  Library  and 
media  resources  should  be  accessible  to 
partidpants;  housing,  transportation 
and  other  logistical  arrangements 
should  be  foUy  adequate  to  the  needs  of 
partidpants  and  should  be  conductive 
to  a  collegial  atmosphere. 

4.  Diversity:  Proposals  should 
demonstrate  the  redpient's  commitment 
to  promoting  the  awareness  and 
understanding  of  diversity  throughout 
the  program.  This  can  be  accompUshed 
thrmigh  documentation,  such  as  a 
written  statement,  summarizing  past 


and/or  ongoing  activities  and  efforts  that 
further  the  prindple  of  diversity  within 
the  oiganization  and  its  activities. 
Program  adivities  that  address  this 
issue  should  be  highlighted. 

5.  Experience:  The  proposal  should 
demonstrate  an  instituticmal  record  of 
successful  exchange  program  activity, 
indicating  the  experience  that  the 
organization  and  its  professional  staff 
have  had  in  working  with  foreign 
educators. 

6.  Evaluation  and  Follow-up:  The 
proposal  should  include  a  plan  for 
evaluating  activities  during  the  Institute 
and  at  its  conclusion.  Proposals  should 
comment  on  provisions  made  for 
follow-up  with  returned  grantees  as  a 
means  of  estabUshing  longer-term 
individual  and  institutional  linkages. 

7.  Administration  and  Management: 
The  proposals  should  indicate  evidence 
of  continuous  on-site  administrative  and 
managerial  capacity  as  well  as  the 
means  by  which  program  activities  will 
be  implemented. 

8.  Cost  Effediveness:  The  proposals 
should  maximize  cost-sharing  through 
direct  institutional  contributions,  in- 
kind  support,  and  other  private  sedor 
support.  Overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible. 

NOTICE:  The  terms  and  conditions 
pubUshed  in  this  RFP  are  binding  and 
may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
proArided  by  the  Agency  that  contradids 
pubUshed  language  will  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  availabiUty  of 
funding.  Final  awards  cannot  be  made 
until  funds  have  been  appropriated  by 
Congress,  allocated,  and  committed 
through  internal  USIA  procedures. 
NCTIFiCATION:  All  appUcants  will  be 
notified  of  the  results  of  the  review 
process  on  or  about  April  1, 1996. 
Awards  made  will  be  subjed  to  periodic 
reporting  and  evaluation  requirements. 

Dated:  December  5, 1995. 
Dell  Pendegrast, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

[PR  Doc.  95-30027  Filed  12-13-95;  8:45  am] 
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I 
FAIM  CRBXT  AOMMfnUTION 

Farm  Credit  AdminlistFatiim  Botrd; 
Regular  Meeting 

SUMMAirr:  Notice  is  hereby  given, 
puisiumt  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(eH3)).  of 
the  forthcoming  regular  meeting  of  the 
Faim  Credit  AdmiMstiaticm  Bmrd 
(Board).  { 

DATE  AND  TWE:  The  Iregular  meeting  of 
the  Botfd  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  Decembw  14. 
1905.  from  lOKX)  a.m.  until  such  time  as 
the  Board  condudas  its  business. 

FOR  FURTHER  WgORWATIOM  CONTACT: 
Floyd  Plthian.  Searetary  to  the  Farm 
Credit  Administratlcm  Board.  (703)  883- 
4025.  TDD  (703)  88^-4444. 

ADORESacs;  Farm  Qredit 
Administration,  1501  Farm  Credit  Drive. 
McLeen.  Virginia  22102-5000. 

SUPPUMENT ARV  MPORMATKNC  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  puMic  (limit#d  space  available), 
and  ports  of  this  meeting  will  be  closed 
to  the  public.  La  order  to  increase  the 
acceasiMlity  to  Bo(^  meetings,  persons 
requiring  aasistanct  should  make 
arrangonents  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 


A.  Apfooval  ofhimutBs 

B.  Reports 

—Faun  Credit  System  Building  Asaodatkm 
Quarterly  Report 

OMadSeaskB* 

A.  New  Business 

— Bnibrcement  Acttons 


'Session  Closed— Exempt  pursuant  to  5 
U.S.C  552b(c)  (8)  and  (9). 

Dated:  DecambOT  11, 1995. 
Floyd  FMUm. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  9&-30544  Filed  12-12-95;  9:32  am] 
mumm  com  «iw-ei-r  ...;?.•  -^-^m  .r^.. 

FH)BUU.  MMnWME  COMMWOIOM 

TWE  AND  place:  IKM)  p.m.,  December  19. 

1995. 

PLACE:  Room  2C— Commission  Meeting 

Room.  Fedoral  Energy  Regulatory 

Commission,  888  First  Street.  N.E., 

Washington.  D.C 

8TATU8:C)pen. 

MATTBHB)  TO  BE  CONSIOBtED: 

1.  Docket  No.  94-06— Financia/ 
RespatMAtiity  Reqairements  fM 
Noaparfonnance  of  Transportatioa;  and 
Dodcat  No.  94-21 — Inquiry  into  Alternative 
Forms  t^  Financial  Responsibility  fix 
Nonpwformance  of  Transportation — 
Consideration  of  Conunents. 

2.  Dodwt  No.  94-31 — bifixmation  Fonn 
and  Post-Effective  Itopating  Reqabements 
for  Agreements  among  Ocean  Common 
Carriers  Subiect  to  the  Sbippiitg  Act  of 
1984— Consideration  of  Comments. 


CONTACT  PGR80N  FOR  MORE  MFORMATKM: 

Joseph  C.  Polking.  Secretary.  (202)  523- 

5725. 

Joseph  C  FoUdag. 

Secretary.  ^ 

(FR  Doc.  95-30S92  PUed  12-12-95;  1:03  pm) 

aajjNa  oooa  sns-et-M 


FB)ERAL  MME  SAFETY  AND  HEALTH  REVIEW 


:  AND  date:  10:00  a.m..  Thursday, 
December  14, 1995. 

PLACE:  Room  600. 6th  Floor,  1730  K 
Street.  N.W.,  Wellington.  D.C 

status:  Open. 

MATTERS  TO  BE  CONSIOERB):  The 
Commission  will  consider  and  act  upcm 
the  fiollowing: 

1.  Energy  West  tAining  Co.,  Docket  No. 
WEST  93-169.  (Issues  include  whether  the 
judge  craiectly  detennined  that  the  inspector 
did  not  abuse  his  discretion  in  issuing  a 
biiure  to  abate  order.) 

Any  person  attending  this  meeting  who 
requires  special  accessibility  features  and/or 
auxiliary  aids,  such  as  sign  language 
interpreters,  must  inform  the  Commission  in 
advance  of  those  needs.  Subject  to  29  CFR 
2706.150(aH3)  and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  MFO:  Jean 
Ellen  (202)  653-5629/fbr  toll  free  TDD 
Relay  1-800-877-8339. 

Dated:  December  6. 1995. 
|eanH.BIlaB,  ^ 

Chief  Docket  Clerk. 

(FR  Doc  95-30543  Piled  12-12-05;  0:32  am] 
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iTION 


4SCFRPart31 
(FACt»-aB;FARl 


■iipMniNin  Of  LO|ig*uvMi  Aseen 


I:  Depaitment  of  Defsnae  (IXX)), 
General  Services  Admiaistradan  (GSA), 
and  National  Aeronautics  and  Spaoe 
Administratico  (HASA). 
action:  Interim 
oonunents. 


1  rule,  with  request  fiir 


r:  The  Qvllian  Agency 
Acquisition  Council  and  the  Defonse 
Acquisitioo  Regulations  Ck>imcil  have 
agreed  to  an  interim  rule  to  clarify  the 
allowabihty  of  losses  recognized  when 
carrying  values  of  impaired  assets  are 
written  down  for  tnmirial  reporting 
purposes,  lliis  re^ilatory  action  was  not 
sumect  to  Office  of  Man^jement  and 
Budget  review  under  Executive  Order 
12866,  dated  Septimher  30^  1993. 
DATES:  Effective  Diite:  December  14, 
1985. 

Comment  Due  Qate:  To  be  considered 
in  the  formulationi  of  a  final  rule, 
comments  should  be  submitted  to  the 
address  given  below  cm  or  before 
Fefafuary  12, 1996,  , -^,- 

Al)onEa8Et:Comnteiit8  should  be  ^'  ^ 
sulHnitted  to:  General  Services 
Administration,  fAR  Secretariat,  18th  ft 
F  Streets  NW.,  Roimi  4037,  Washington, 
DC  20405. 

FOR  FURTHER  MFOfHATION  CONTACT: 
Mr.  Jeremy  F.  ObtMi  at  (202)  501-3775 
in  reference  to  this  FAR  case.  For 
general  informatioli,  contact  the  FAR 
Secretariat,  Room  #037,  GS  Building, 
Washington,  DC  2#40S  (202)  501-4755. 
Pleese  dte  FAC  9(i-3S,  FAR  Case  95- 
003.  J 

SUPPLBeiTARY  MfORMAl 


A.  Backgroaiid 

This  interim  rul#  is  intended  to  clarify 
coat  allowability  rules  concenung  the 
recognition  of  gains  and  losses  related  to 
long-lived  assets.  The  rule  addresses  a 
cost  category  which  is  the  subject  of  a 
Financial  Accounting  Standards  Board 
Statement  of  Financial  Accounting 
Standards  (SFAS),  No.  121,  dated  March 
1995,  entitled  "Accounting  for  the 
Impairment  of  Loqg-Lived  Assets  and 
for  Long-Lived  Assets  To  Be  Disposed 
Of." 


The  SFAS  applies  to  long-lives 
.  (such  as  land,  Duildings.  and 
equipmeot),  klantifiable  intangiblss. 
and  related  goodwill,  and  estmiahes 
guidance  to  recognize  and  measuie 
impairment  losses.  If  impaired  assets  are 
to  be  held  fior  use,  the  SFAS  requires  a 
wrrite-down  to  fair  value  when  evoots  or 
circumstances  (e.g.,  environmental 
damage,  idle  Cadhties  arising  fitom 
declining  business,  etc)  ind&ate  that 
caiTjring  values  may  not  be  fiiOy 
recoverable. 

Impaired  assets  that  are  to  be 
disposed  of,  however,  would  be 
reported  (with  certain  exceptions)  at  the 
lower  of  cost  or  feir  value  leas  cost  to 
seU.  Once  written  down,  the  previous 
caiiying  amoimt  of  an  impaired  asset 
could  not  be  restored  if  the  impairmant 
was  subsequently  removed. 

In  contrast  to  the  SFAS  provisions. 
Cost  Accounting  Standard  (CAS) 
9904.409,  "Depreciatirai  of  Tangible 
Capital  Assets",  provides  quite  diSermt 
criteria  and  guidance  to  recognize  gains 
and  losses  for  Government  contract 
purposes.  The  language  at  9904.409-40 
(a)(4)  and  (b)(4),  9904.409-50Q),  and 
related  Promulgation  Comment  10, 
"Gain  or  Loss,"  makes  it  clear  that  gains 
and  loeses  are  recognized  only  upon 
asset  disposal;  no  other  drcumstanoes 
triner  such  recognition. 

FAR  31.205-16  reflects  the  CAS 
provisicms  that  an  asset  be  disposed  of 
in  order  to  recognize  a  gain  (nr  loss.  The 
FAR  rule  aralias  to  both  CAS  and  paa- 
CAS  coverea  ccmtracts.  Consequently, 
for  Government  contract  purpoaes,  an 
impeirment  loss  is  recognized  only 
upon  disposal  of  the  impaired  ass^ 
like  otherioeses,  it  is  measiued  as  the 
difference  between  the  net  amount 
realized  and  the  impaired  asset's 
undepreciated  balance.  Government 
contractors,  therefore,  recover  the 
carrying  values  of  impaired  assets  held 
for  use  by  retaining  pre-write-down 
depredation  or  amortization  sdiedules 
as  though  no  impairment  had  occurred. 
The  rule  addresses  the  treetment  of 
losses  for  impaired  assets  by  adding  a 
new  paragraph  (o)  at  31.205-11.  and 
reviring  the  title  and  adding  a  new 
paragraph  (g)  at  31.205.16. 

B.  Regulatory  FlexibiUty  AcT 

The  interim  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601  et  seq. 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive  fixed-price  basis  and  the 
cost  prindples  do  not  apply.  An  Initial 
Regulatory  FlexibiUty  Analysis  has, 
thoefore,  not  been  performed. 


Comments  are  invited  from  small 
'■  businesses  and  othw  intoested  parties. 
Comments  from  small  entities 
oonoeming  the  affected  FAR  parts  will 
also  be  considered  in  accordance  with  5 
U.S.C  610.  Such  comments  must  be 
submitted  separately  and  dte  5  U.S.C 
601.  et  seq.  (FAC  90-35,  Far  case  95- 
003)  in  coneqwndenoe. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Ad  does 
not  apply  because  the  rule  does  not 
impose  any  reporting  or  record  keeping 
requirements  which  require  the 
approval  of  the  Office  of  Managonent 
and  Budget  under  44  U.S.C  3501,  et 
seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administratm 
of  the  National  Aeronautics  and  Space  - 
Administration  (NASA)  that,  pursuant 
to  41  U.S.C  418b,  urgent  and 
compelling  reasons  exist  to  publish  an 
interim  rule  prior  to  affording  the  public 
an  opportunity  to  comment.  This  action 
is  nec»ssary  because  the  Statement  of 
Financial  Accounting  Standards  No. 
121,  Accounting  for  the  Impairment  of 
Long-Lived  Assets  and  for  Long-Lived 
Assets  to  be  Disposed  Of,  dated  March 
1905.  requires  all  publidy  owned  firms 
to  recognize  impairment  losses  in  their 
finandal  statements  for  fiscal  years 
beginning  after  December  15, 1995.  It  is 
likely  that  Government  contradors 
whose  1996  fiscal  year  begins  after 
December  15, 1995,  will  recognize 
impairment  losses  for  finandal 
reporting  and  claim  a  portion  of  such 
losses  either  on  current  contracts  or  on 
those  awarded  after  December  15, 1995. 
In  order  to  ensure  that  contradors' 
impairment  losses  are  not  paid  by  the 
Federal  Government,  it  is  necessary  to 
issue  this  clarification  of  existing  cost 
prindples  expeditiously.  However, 
pursuant  to  Public  Law  98-577  and  FAR 
1.501,  public  comments  received  in 
response  to  this  interim  rule  vnll  be 
considered  in  formulating  the  final  rule. 

List  erf  Subjects  in  48  CFR  Part  31 

Government  procui  iment 

Dated:  December  8, 199S. 

EdwardCLtNb, 

Acting  Diiector,  Office  ofFedetat  Acquisition 
Ptdky. 

Fadoral  AoqnlsitioD  Oicalar 

Number  90-35 

Federal  Acquitition  Circular  (FAC)  90-35 
is  issued  imder  the  authority  of  the  Secretaiy 
of  Defense,  the  Administrator  of  General 
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Services,  and  the  Administrator  for  the 
National  Aeronautics  and  Space 
Administratioa 

Unless  otherwise  specified,  all  Federal 
Acquisition  Regulation  (FAR)  and  other 
directive  material  contained  in  FAC  90-35  is 
effective  December  14, 1995. 

Dated:  December  1, 1995. 
Eleanor  R.  Spector, 
Director,  Defense  Procurement. 

Dated:  December  6, 1995. 
Ida  M.  Ustad. 

Associate  Administrator,  for  Acquisition 
Policy. 

Dated:  December  7, 1995. 
Tom  Luedtlce, 

Deputy  Associate  Administrator  for 
Procurement,  NASA. 

Therefore,  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Anlfaority:  40  U.S.C  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  31.205-11  is  amended  at 
the  end  of  paragraph  (e)  by  adding  the 
parenthetical  "(but  see  paragraph  (o)  of 
this  subsection).";  and  by  adding 
paragraph  (o)  to  read  as  follows: 

31.206-11    Depredation. 

(o)  In  the  event  of  a  write-down  from 
carrying  value  to  fair  value  as  a  result 
of  impairments  caused  by  events  or 
changes  in  drcumstances,  depredation 
of  the  impaired  assets  shall  not  exceed 
the  amounts  established  on  depredation 


schedules  in  use  prior  to  the  write-dowm 
(see  31.205-16(g)). 

3.  Section  31.205-16  is  amended  by 
revising  the  section  heading  and  adding 
paragraph  (g)  to  read  as  follows: 

31.205-16    Gains  and  losses  on 
disposition  or  Impalmfwnt  of  deprsdaiale 
property  or  otiwr  cspilal  assets. 

•        •        *        *        • 

(g)  With  resped  to  long-lived  tangible 
and  identifiable  intangible  assets  held 
for  use,  no  loss  shall  be  recognized  for 
a  write-down  from  carrying  value  to  fair 
value  as  a  result  of  impairments  caused 
by  events  or  changes  in  circumstances 
.(e.g.,  environmental  damage,  idle 
iEadlities  arising  from  a  declining 
business  base,  etc.).  Depreciation  or 
amortization  on  pre-write-down 
carrying  value  of  impaired  assets  not  yet 
disposed  of  shall  continue  to  be 
recoverable  under  established 
depredation  or  amortization  schedules 
to  the  extent  it  is  not  otherwise 
unallowable  under  other  provisions  of 
the  FAR. 

(FR  Doc  95-30442  Filed  12-13-95;  8:45  am) 
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48  CFR  Part  31 

[Federal  Acquisition  Circular  90-35] 

Federal  Acquialtion  Regulation;  Rates 
of  Inflation 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Aimual  notice  of  rates  of 
inflation. 


The  Qvilian  Agency  Acquisition 
Coundl  and  the  Defense  Acquisition 
Regulations  Council  have  agreed  to 
publish  as  an  information  item,  the  rates 
of  inflation  which  are  used  in 
conjimdion  with  other  fadors  to 
determine  the  allowability  of  IR&D/B&P 
costs  for  major  contractors  under 
31.205-18(c)(2)(i)(C)(2)  during  the  first 
three  contrador  fiscal  years  beginning 
on  or  after  Odober  1. 1992.  The 
following  rates  of  inflation  are  effective 
immediately,  and  shall  remain  in  effed 
until  superseded  by  the  next 
publication,  which  is  anticipated  in 
January  1996: 


Fiscal  year 


1994 
1995 
1996 
1997 


Annual 
percent- 
age rate 


2.5 
2.9 
3.0 
3.0 


The  above  rates  are  the  Price 
Escalation  Indices  for  the  Research, 
Development,  Test  &  Evaluation 
(RDT&E)  Account.  Total  Obligation 
Authority  (TOA),  issued  by  the 
Prindpal  Deputy  Under  Secretary  of 
Defense  (Comptroller)  on  January  10, 
1995.  These  rates  of  inflation  supersede 
those  published  in  FAC  90-23,  Item 
XL — Annual  Notice  of  Rates  of  Inflation, 
in  the  Federal  Register  on  December  28, 
1994. 

Dated:  December  8, 1995. 
Edward  CLod>, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 
|FR  Doa  95-30443  Filed  12-13-95;  8:45  amj 
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OEPARTMENT  Of  JUSTICE 

I 
Bufwu  of  PrtMiip 

LM  of  BuTMu  of  Prtobfw  hMMulions 

AOENCY:  Bureau  of  Prisons,  Jusdoe. 
action:  Notice. 

•UMMARV:  In  this  4ocument.  the  Bureau 
of  Prisooa  is  publishing  a  consolidated 
listing  of  its  institftions.  The  following 
institutiaos  have  bean  added  to  the 
hsdng:  an  administrative  mjiiriiiiiiTn 
United  States  Penitentiary  at  Floranoe. 
Colorado;  Federal  Conectional 
Institutions  at  Beddey.  West  Virginia; 
Coleman,  Florida  (Low  Security); 
Coleman.  Florida  (Medium  Security); 
and  Waseca,  Miniissota;  and  a  Federal 
Detentian  Center  at  Miami,  Florida.  The 
*«<«rtng  Federal  Conectioiial  Institution 
at  Butner.  North  C^lina  has  been 
designated  as  nwwJimi  security,  and  a 
new  low  security  pdlity  has  been 
added  at  the  samelocatian.  The  tnriaHng 
United  States  Penitentiary  at  Florence, 
Colorado  has  been  identified  as  high 
security  in  ctd«r  te  distingirish  it  from 
the  administrativsl  maximimi  Cscility  at 
that  same  location^  The  former 
Metropolitan  Conectional  Center  at 
Miami,  Florida  hat  been  redesignated  as 
a  Federal  Conectienal  InstitutioiL  The 
independent  Federal  Prison  Camp  at 
Millingtnn,  Tennessee  has  been 
removed  from  the  list  of  Federal  Prison 
Camps  because  it  Is  now  to  be 
administered  as  a  satellite  camp  to  tite 
Federal  ConectioiiBl  Institutian  at 
Kfamphis,  Tennessee. 

AMMESMt:  OfBce  of  General  Counsel, 
Bureau  of  Prisons,,  320  First  Street  NW.. 
HOLC  Room  754.  Washington.  DC 
20534. 

TOR  RMTMER  MTOflMTION  OONTACT:  Roy 
Nanovic.  (202)  514-6655. 

MPPLBfKNTAflY  MfORMATKM:  Attorney 
General  Order  No.  646-76  (41  FR 
14805),  as  amendflri,  classifies  and  lists 
the  various  Bureau  of  Priscms 
institutians.  Attorney  Genoral  Order  No. 
960-81,  Reorganizetion  Regulations, 
published  in  the  Fbderal  Regiatar 
October  27, 1981  (^  46  FR  52339  et 
seq.)  delegatted  to  tie  Director,  Bureau  of 
Prisons,  in  28  CFR  0.96(q),  the  authority 
to  establish  and  designate  Bureau  of 
Prisons  institutions.  The  last  listing  of 
the  Bureau's  institutions  was  published 
in  the  Federal  Re^ster  on  July  11, 1994 
(59  FR  35458). 

This  notice  is  not  a  rule  within  the 
meaning  of  the  Adkninistrative 
Procedure  Act,  5  U.S.C  551(4).  the 
Regulatory  Flexibility  Act,  5  U.S.C 
601(2).  or  Bxecuti^  Order  No.  12291, 
Sec.  1(a). 


By  virtue  of  the  authority  vested  in    ' 
the  Attorney  Gmeral  in  18  U.S.C  3621. 
4001. 4003. 4042, 4081.  and  4082 
(repeeled  in  pert  October  12. 1984)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  by  28  CFR  0.96(q).  it  is  hereby 
ordered  as  follows: 

The  following  institutions  are 
established  and  designated  as  places  of 
confinement  frir  the  detentian  of 
persons  held  und«r  authority  of  .any  Act 
of  Ccmgress.  and  for  persons  diatged 
with  or  convicted  of  offenses  against  the 
United  States  or  otherwise  placed  in  the 
custody  of  the  Attorney  General  of  tte 
United  States. 

A.  The  Bureau  of  Prisons  insdtuticns 
at  the  following  locations  are  designated 
as  U.S.  Penitentiaries: 

(1)  Allenwood,  Pennsylvania; 

(2)  Atlanta,  Georgia; 

(3)  Florence,  Colorado  (ADMAX); 

(4)  Florence,  Colorado  (High  Security); 

(5)  Leavenworth.  Kansas; 

(6)  Lewisbur:^  Pennsylvania; 

(7)  Lompoc,  California;   ' 

(8)  Marian,  Illinois;  and 

(9)  Terre  Haute.  Indiana. 

B.  The  Bureeu  of  Prisons  institutions 
at  the  fallowing  locations  are  designated 
as  Federal  Carrecti<mal  Institutions: 

(1)  Allenwood.  Pennsylvania  (Low 

Security): 

(2)  Allenwood,  Pennsylvania  (Kfadium 

Security); 

(3)  Ashland,  Koitucky; 

(4)  Bastrop.  Teocas; 

(5)  Beckley.  West  Virginia; 

(6)  Big  Spring.  Texas; 

(7)  Butner.  North  Carolina  (Low 

Security): 

(8)  Butner,  North  Carolina  (Medium 

Security); 

(9)  Coleman,  Florida  (Low  Security); 

(10)  Coleman,  Florida  (Medium 
Security); 

(11)  Cumberland,  Maryland; 

(12)  Danbury,  Connecticut; 

(13)  Dublin,  California; 

(14)  El  Reno,  CMdahoma; 

(15)  Englewood,  Colorado; 

(16)  Estill,  South  Carolina; 

(17)  Fairton,  New  Jersey; 

(18)  Florence,  Colorado: 

(19)  Fort  Dtx,  New  Jersey; 

(20)  Greenville,  Illinois; 

(21)  Jesup,  Georgia; 

(22)  La  Tuna.  Texas;  .  ^ 

(23)  Lompoc,  California; 

(24)  Loretto,  Pennsylvania; 

(25)  Manchester.  Kentucky; 

(26)  Marianne,  Florida; 

(27)  McKaaa.  Pennsylvania; 

(28)  Memphis.  Tennessee; 

(29)  Miami.  Florida; 

(30)  Milan.  Michigan; 

(31)  Mocgamtown,  West  Virginia; 

(32)  Oakdale,  Louisiana  (fanaerty 
Oakdale  0: 


(33)  Otisville.  New  York; 

(34)  Oxford,  Wisomsin; 

(35)  Pekin,  Illinois: 

(36)  PeterriMug.  Virginia; 

(37)  Phoenix,  Arizona;  \ 

(38)  Ray  Brook.  New  York;      ^ 

(39)  SafiOTd.  Arizona; 

(40)  Sandstone,  Nfinnesota; 

(41)  SdiuyUdll,  Pennsylvania: 

(42)  Seegoville,  Texas; 

i43)  Sheridan,  Oreoon; 
44)  Talladega.  Alatwima; 

(45)  Tallahassee,  Florida; 

(46)  Terminal  Island.  California: 

(47)  Texarkana.  Texas; 

(48)  Three  Riven.  Texas; 

(49)  Tucson.,Arizona;  and 

(50)  Waseca,  Minnesota. 

C  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Federal  Prison  Camps: 

(1)  Alderson,  West  Virsinia; 

(2)  Allenwood,  Pennssrlvania; 

(3)  Boron,  California; 

(4)  Bryan,  Texas; 

(5)  Diuuth,  Minnesota: 

(6)  ^lin,  Florida; 

(7)  Q  Paso,  Texas; 

(8)  Montgomery,  Alabama; 

(9)  Nellis.  Nevada; 
110)  Pensacola,  Florida; 

(11)  Seymour-Johnson.  North  Carolina; 
and 

(12)  Yankton,  South  Dakota. 

D.  The  Bureau  of  Prisons  institutions 
at  the  foUowing  locations  house  inmates 
vrfao  are  primarily  pre-trial  detainees 
and  are  designated  as: 

Federal  Detentian  Centen: 

(1)  Miami,  Florida;  and 

(2)  Oakdale,  Louisiana  (formerly 
Oakdale  n). 

Metnmolitan  Correctional  Centers: 

(1)  Chicago,  Illinois; 

(2)  New  York,  New  York;  and 

(3)  San  Diego,  Califomia. 
Metropolitan  Detention  Centers: 

(1)  Brooklyn,  New  York; 

(2)  Guaynabo,  Puerto  Ridb;  and 

(3)  Los  Angeles,  California. 

E.  The  Bureau  of  Prisons  institution  at 
Springfield,  Missouri  is  des^nated  as 
the  U.S.  Medical  Center  for  Federal 
Prisoners. 

F.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Federal  Medical  Centers: 

(1)  Carswell.  Texas; 

(2)  Fort  Worth,  Texas; 

(3)  I^xingtnn,  Kentudqr.  and 

(4)  Rochester.  Minnesota. 

G.  The  Bureau  of  Priaons  institutian  at 
Oklahoma  Qty.  Oklahoma  is  designated 
as  the  Federal  Transportation  Center. 
WalM»H.Cknsy. 

AeOiig  Dinetor.  Pedmal  Bunaa  cfPritont. 
(FR  Doa  95-30494  FUad  12-l»-«5;  8:45  am] 
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AoUvflyi  Expiaaa  Advocacy  and 


AOBICY:  Federal  Elecdoo  Commission. 
ACTION:  Final  rule  and  transmittal  of 
regulations  to  Confess. 

•UHMAflV:  The  Contnisaion  is  issuing 
revised  regulations  regarding 
ajqMnditures  by  cofpOTations  and  l^bor 
organisations.  The  new  rules  implement 
the  Supreme  Courtis  opinion  in  Federal 
Ekcbon  Conimissi^n  v.  Mauadiusetts 
QtizmafwUfe.  Int.  479  U.S.  238 
(1986)  (MCFL),  by  dubstituting  an 
express  advocacy  standard  for  the 
previous  parti san/njonpartisan  standard 
with  respect  to  cor^rate  and  labor 
orgBnizatian  expenditures. 
Consequently,  in  niany  respects,  the 
revised  rules  permit  corporations  and 
labor  organizations  to  engage  in  a 
broader  range  of  activities  than  was 
permitted  under  the  previous  rules. 
h4ew  provisions  are  also  being  added  to 
provide  corporatioas  and  labor 
organizations  with  guidance  regarding 
endorsements  of  ca|ididates,  activities 
which  {sdlitate  the  making  of 
contributions,  and  candidate 
appearances  at  ooll^gas  and  universities. 
DATEa:  Further  actian,  including  the 
pubUcation  of  a  do<tiunent  in  the 
Federal  Eegister  announcing  an 
effsctive  date,  will  be  taken  after  these 
regulations  have  been  before  Confess 
for  30  legislative  da(ys  pursuant  to  2 
U.S.C  438(d}. 

FOR  FUimCR  arOWIATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  or  Ms.  Roeemary  C  Smith, 
Soiior  Attorney,  999  E  Street  NW., 
Washington.  D.C  2^463,  (202)  21&-3690 
or  (800)  424-9530. 
auPPI^mTARY  aiF^fMATION:  The 
Commission  is  publishing  today  the 
final  text  of  revkio$s  to  its  regulations 
at  11  CFR  109.1(b)(4),  110.12, 110.13, 
114.1  (a)  and  (j),  114.2, 114.3, 114.4, 
114.12(b)  and  114.^3.  These  provisions 
implement  2  U.S.C.  431(17)  and  441b, 
provisions  of  the  Federal  Election 
Campaign  Act  of  1^1,  as  amended  (the 
Act  or  FBCA),  2  U.S.C.  431  et  seq.  Also 
included  are  confooning  amendments  to 
11  CFR  100.7(b)(2l),  100.8  (b)(3)  and 
(b)(23)  and  102.4(c|l).  Section  438(d)  of 
Title  2,  United  States  Code,  requires  that 
any  rule  or  r^ulations  prescribed  l^  the 
Commission  to  cany  out  the  provisions 
of  Tide  2  of  die  United  States  Code  be 


transmitted  to  the  Speaker  of  the  Houae 
of  Repnsentatives  and  the  Prasidmt  of 
the  Senate  SO  legislative  days  before 
they  sre  finally  pranulgated.  Ilieae 
regulations  were  transmitted  to 
Congress  on  December  8, 199S. 

ExfrianatioD  and  Justification 

The  new  and  revised  rules  reflect 
recent  judicial  and  Commission 
interpretations  of  2  U.S.C.  441b.  TUs 
section  of  the  FECA  prohibits 
corporations  and  labor  organizations 
from  using  general  treasury  monies  to 
make  contributions  or  esqwucHtures  in 
connection  with  federal  elections.  Tbs 
new  and  amended  rules  contain  the 
following  changes: 

1.  The  partisan/nopartisan  standards 
in  prevfous  11  CFR  part  114  have  been 
replaced  by  new  language  ataection 
114.2, 114.3,  and  114.4,  prohibiting 
corporations  and  labor  organizations 
from  making  expenditures  for 
communications  to  the  genual  puUic 
expressly  advocating  the  election  or 
defeat  of  fsderal  candidates.  This  new 
language  appUes  only  to  expenditures. 

2.  The  provisions  regarding  candidate 
debates,  candidate  appeerancee. 
distributing  registration  and  voting 
ioformation,  voter  guides,  voting 
records,  and  conducting  voter 
registration  and  get-out-vote  drives  in 
sections  110.13. 114.3, 114.4  and  114.13 
have  been  revised  and  updated. 

3.  New  provisions  have  been  added  to 
sections  110.12, 114.1.,  114.2.  and  114.4 
to  define  "restricted  class,"  and  to 
address  candidate  appearances  at 
colleges  and  universities,  endorsonents 
of  candidates,  and  activities  vi^ch 
facilitate  the  making  of  contributions. 

4.  New  language  has  been  added  to  11 
CFR  114.2, 114.3  and  114.4  to  address 
the  question  of  when  coordination 
between  a  candidate  and  a  corporation 
or  labor  organization  will  cause  an^ 
activity  to  become  a  prohibited 
contribution. 

Please  note  that  at  an  earlier  stage  of 
this  rulemaking,  the  Commission 
revised  the  definition  of  express 
advocacy  in  accordance  with  tlM 
judicial  interpretations  found  in 
Buckleys.  Valeo,  424  U.S.  1, 44  n,  52 
(1976)  [Buckley.  MCFL  and  Federal 
Election  Ckanmission  v.  Furgatch,  807  F 
2d  857  (9th  Or.),  cert  denied.  484  U.S. 
850  (1987)  (Furgatch)  and  moved  it  to 
11  CFR  100.22.  See  Explanation  and 
Justification  for  11  CFR  100.17, 10a22. 
106.1, 109.1  and  114.10, 60  FR  35292 
(July  6. 1995).  At  that  time,  the      i, .  ^.  *• 
definition  of  "cleerly  idoitified,"  in  11 
CFR  100.17,  was  also  updated.  In 
addition,  new  section  114.10  was  added 
to  allow  qualified  nonprofit 
corporations  possessing  certain  essential 


fisatures  to  use  general  treasury  funds  for 
independent  expenditures,  and  to  set 
out  reporting  obligations  for  qualified 
nonprofit  corporations  making 
independent  expenditures.  Section 
114.10  implements  the  Supreme  Court's 
dedsicms  in  MCFL  and  Austin  v. 
Michigan  Chamber  of  Commerce,  494 
U.S.C.  652  (1990)  (Austin). 

The  history  of  this  rulemaking, 
including  the  Petition  for  Rulemaking 
and  the  comments  and  pubhc 
testimony,  are  discussed  in  more  detail 
in  the  previously  published  Expluiation 
and  Justification  at  60  FR  35292  Quly  6, 
1995),  and  in  the  Notice  of  Proposed 
Rulonaking  at  57  FR  33548  (July  29, 
1992)  (Notice  or  NFRM).  The 
{ntnnulgation  of  these  regulations,  after 
the  close  of  the  thirty  legislative  day 
period,  will  complete  the  Commission's 
consideration  of  the  National  Right  to 
Woric  Committee's  Petition  for 
Rulemaking. 

Section  100.7(b)(21)    Contribution 

Paragraph  (b)(21)  of  this  section  is 
being  amended  by  removing  the  term 
"nonpartisan"  in  describing  candidate 
debates  because  that  term  is  no  longer 
used  in  the  debate  rules  at  11  CFR 
110.13.  In  addition,  the  dte  to  section 
114.4(e)  is  being  changed  to  111.4(f)  to 
correspond  to  the  renumbering  of  that 
section.' 

Section  100.8  (bX3)  and  (bK23)  . 
Expenditure 

Paragraph  (b)(3)  of  section  100.8  is 
being  amended  to  delete  the  term 
"nonpartisan"  La  describing  the  type  of 
voter  drive  activity  which  fall  outside 
the  definition  of  "expenditiire."  In  order 
for  this  exception  to  apply,  such  activity 
must  still  be  conducted  without  any 
effort  to  determine  party  or  candidate 
prefiBience.  A  reference  to  section 
114.3(c)(4)  has  also  been  added  for  the 
convenience  of  readers  concerned  with 
corporate  or  labor  organization  voter 
drives  aimed  at  the  restricted  class. 

Paragraph  (b)(23)  of  this  section  is 
being  amended  by  removing  the  term 
"nonpartisan "in  describing  candidate 
debates  because  that  term  is  no  longer 
used  in  the  debate  rules  at  11  CFR 
110.13.  In  addition,  the  cite  to  section 
114.4(e)  is  being  changed  to  114.4(f)  to 
correspond  to  the  renumbering  of  that 
section. 

Section  102.4(c)(1)   Administrative 
Termination 

Tlie  citation  to  the  rules  governing 
debt  settlement  procedures  is  being 
changed  from  11  CFR  114.10  to  11  CFR 
part.116.  Section  114.10  now  covere 
oualified  nmprofit  corporations,  not 
debt  settlement. 


Section  109.1(b)(4)    Coordination  with 
Candidates 

The  Notice  suggested  revising  11  CFR 
109.1ib)(4)  to  indicate  that  the  limited 
types  of  communication  with 
candidates,  and  their  campaign  staff 
which  are  described  in  11  CFR  114.2(c), 
114.3  and  114.4  do  not  constitute 
coordination  if  they  comply  with  the 
requirements  of  those  sections.  Upon 
further  reflection,  this  proposal  has  been 
dropped  because  11  CFR  part  109  covers 
all  persons,  and  the  Commission's 
concerns  regarding  the  coordination  of 
corporate  or  labor  organization  activity 
is  more  appropriately  addressed  in  11 
CFR  114.2  through  114.4,  which  are 
discussed  below'. 

Section  110.12    Candidate  Appearance 
on  Public  Educational  Institution 
Premises 

New  section  110.12  of  the  regulations 
addresses  candidate  appearances  on  the 
premises  of  public  educational 
institutions.  This  section  generally 
follows  new  paragraph  (c)(7)  of  section 
114.4,  which  is  discussed  more  fully 
below.  It  has  been  included  in  the 
regulations  so  that  public  colleges  and 
universities  may  continue  to  invite 
candidates  to  appear  and  address  either 
the  academic  conmumity  or  the  general 
pubhc  in  the  same  manner  as 
incorporated  private  colleges  and 
univereities.  A  number  of  commenters 
pointed  out  that  private  schools  should 
be  treated  the  same  as  pubhc 
educational  institutions.  Please  note, 
however,  that  these  institutions  are  also 
governed  by  state  law  which  may 
impose  additional  requirements  in  this 
area. 

Section  110.13    Candidate  Debates 

The  Commission  has  revised  its 
regulations  at  11  CFR  110.13  governing 
the  staging  of  candidate  debates  in 
several  respects.  First,  the  previous 
requirement  that  debates  be 
"nonpartisan"  has  been  removed. 
However,  the  rules  continue  to  specify 
that  candidate  debates  may  not  be 
structured  to  promote  or  advance  a 
particular  candidate.  Also,  debates  may 
not  be  coordinated  with  a  candidate  in 
a  manner  that  would  result  in  the 
making  of  an  in-kind  contribution 

In  the  NPRM,  the  Commission  has 
proposed  several  additional 
requirements,  such  as  a  restriction  on 
discussing  campaign  strategy  and  tactics 
with  the  candidate  or  agents  of  the 
candidate.  The  NPRM  also  included 
restrictions  on  giving  one  candidate 
more  time  during  the  debate  or  more 
advance  information  as  to  the  questions 
to  be  asked.  Several  commenters  were 


critical  of  these  proposals.  While  this 
language  has  been  deleted  from  the  final 
rules,  Aese  restrictions  are  subsumed 
within  the  requirement  that  the  debate 
not  be  structured  to  promote  or  advance 
a  particular  candidate  over  the  others. 

The  Commission  also  considered 
including  language  stating  that  staging 
organizations  may  not  expressly 
advocate  the  election  or  defisat  of  any 
clearly  identified  candidate  during  the 
debates.  That  language  does  not  need  to 
be  included  in  the  final  rule  because  the 
rules  already  state  that  the  debates  may 
not  be  structured  to  promote  or  advance 
one  candidate  over  another.  Please  note 
that  no  portion  of  the  entire  event, 
including  any  pre-debate  or  post-debate 
commentary  and  analysis,  may  be 
structured  to  promote  or  advance  a 
particular  candidate.  Nevertheless,  a 
news  organization  that  stages  a 
candidate  debate  may  produce  a 
separate  editorial  containing  express 
advocacy  under  the  news  story 

exception  to  the  definitions  of  

contribution  and  expenditure  in  11  CFR 
100.7(b)(2)  and  100.8(b)(2). 

1.  Definition  of  Staging  Organization 

Section  110.13(a)  addresses  several 
issues  that  have  been  raised  regarding 
nonprofit  groups  and  media 
organizations  that  wish  to  be  staging 
organizations  for  candidate  debates. 
First,  this  provision  was  rewritten  to 
clarify  that  nonprofit  organizations 
described  in  26  U.S.C.  501  (c)(3)  and 
(c)(4)  may  stage  debates  even  if  they 
have  not  received  official  confirmation 
from  the  Internal  Revenue  Service  of 
their  statiis  as  nonprofit  organizations. 
In  addition,  the  previous  language  may 
have  been  confosing  because  it 
described  these  entities  as  "exempt  from 
Federal  taxation",  when  they  may  be 
required  to  pay  taxes  on  their 
nonexempt  function  income.  Please 
note  that  imder  section  110.13.  it  is 
possible  for  a  candidate  debate  to  be 
sponsored  by  multiple  staging 
organizations.  The  hitemai  Revenue 
Service  commented  that  while  the 
requirements  in  the  FEC's  rules  are  not 
identical  to  the  fectors  the  IRS 
considers,  they  do  not  conflict  with  the 
IRS's  rules  regarding  political  activity 
carried  out  by  501(c)  organizations. 
Another  commenter  questioned  the 
reason  for  disqualifying  nonprofit 
organizations  from  staging  debates  if 
they  endOTsed  candidates,  as  long  as  the 
debate  is  fair.  The  Commission  is 
retaining  this  requirement  because  it  is 
needed  to  ensiire  the  integrity  of 
candidate  debates. 

Section  110.13(a)(2)  follows  the 
previous  provision  by  indicating  that 
broadcasters  and  the  print  media  may 


stage  candidate  debates,  but  it  does  not 
indicate  whether  local  cable  stations  or 
cable  networks  may  stage  debates. 
However,  questions  involving  cable 
debates  will  be  addressed  in  a  separate 
NPRM.  This  area  is  currently  subject  to 
many  changes,  and  the  Commission 
intends  to  consult  further  with  the 
Federal  Communications  Commission 
before  addressing  it. 

Two  comments  questioned  the  use  of 
the  term  "bona  fide"  to  describe 
newspapers  who  may  qualify  as  debate 
staging  organizations,  and  the 
Commission's  authority  to  determine 
what  is  a  bona  fide  newspaper  or 
magazine  under  the  First  Amendment 
guarantee  of  freedom  of  the  press.  Bona 
fide  newspapers  and  magazines  include 
publications  of  general  circulation 
containing  news,  information,  opinion, 
and  entertainment,  which  appear  at 
regular  intervals  and  derive  their 
revenues  from  subscriptions  and 
advertising.  This  term  is  explained  in 
more  detail  in  the  Explanation  and 
Justification  for  the  1979  rules  on 
funding  and  sponsorship  of  federal 
candidate  debates.  See  44  FR  76734 
(December  27, 1979).  These  rules  were 
transmitted  to  Congress  on  December 
20,  1979,  together  with  the  Explanation 
and  Justification.  They  became  effective 
on  April  1, 1980,  after  neither  house  of 
Congress  disapproved  them  under  2 
U.S.C.  43B(d)(2).  (An  earlier  version  of 
the  candidate  debate  rules  was 
disapproved  by  Congress  on  Septembei' 
18,  1979.  See  44  FR  39348  (July  5, 
1979).)  This  is,  as  the  Supreme  Court 
has  noted,  an  "indication  that  Congress 
does  not  look  fevorably"  upon  the 
Commission's  construction  of  the  Act. 
FECv.  Democratic  Senatorial  Cawpaigi'. 
Committee.  454  U.S.  27,  34  (1981)  Set 
also.  e.g..  Sibbach  v.  Wilson,  312  U.S.  1 
16  (1941)  ("That  no  adverse  action  was 
taken  by  Congress  indicates,  at  least, 
that  no  transgression  of  legislative 
poUcy  was  found").  Accordingly,  the 
revised  rules  follow  the  previous 
provisions  by  retaining  the  term  "l}ona 
fide"  to  describe  newspapers  and 
magazines  that  may  stage  candidate 
debates. 

Finally,  please  note  that  the  purpose 
of  section  110.13  and  114.4(f)  is  to 
provide  a  specific  exception  so  that 
certain  nonprofit  organizations  and  the 
news  media  may  stage  debates,  without 
being  deemed  to  have  made  prohibited 
corporate  contributions  to  the 
candidates  taking  part  in  debates.  This 
exception  is  consistent  with  the 
traditional  role  these  organizations  have 
played  in  the  poUtical  process. 
Individuals  and  unincorporated  entities 
wishing  to  stage  debates  are  not  covered 
by  the  exception. 
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2.  OabalB  Stiuctu«B  and  Sakctiaa  of 


The  rales  in  seddcm  110.13(bXl) 
oontiiiue  the  previous  poUqr  of 
permittiBg  stagiii^  Qigmigations  to 
decide  tradcii  caadidates  to  include  in 
a  debate,  so  long  m  the  debete  includes 
at  least  two  candidates.  Please  note  that 
a  faoe-to-fiM»  sppSarance  or 
confrontation  by  vie  candidates  is  sn 
inherent  element  of  a  debate.  Hmoe.  a 
debete  does  not  consist  of  a  series  of 
candidates  appea^oes  at  separate 
times  over  the  course  of  a  longer  event. 
See  AO  1986-37.  Nevertheless,  the 
requirement  of  including  two 
candidates  would  be  satisfied,  for 
example,  if  two  cmdidates  were  invited 
and  accepted,  but  one  vras  unable  to 
reach  the  delMte  site  due  to  bad  weather 
conditions,  and  tfa|B  staging  organization 
held  the  debate  with  only  the  other 
candidate  ^esent^  Other  situations  will 
be  addressed  on  a  case-by-case  basis. 
Ihe  Ccnmnission  does  not  intend  to 
penalize  stwing  organizations  for  going 
rarward  with  deUites  when 
drcumstaBoes  be]Kuid  their  control 
rasuh  in  only  cme  jcandidate  being 
inesent  and  it  is  not  feasible  to 
resdiedule.  Please  note  that  in  some 
situations,  the  rules  in  11 CFR  114.4 
regarding  candidale  appeerance  may 
also  be  a|^licable. 

Many  ownments,  and  much  public 
testimony,  %vas  reoaived  on  whether  the 
Commission  shou}d  establish 
reasonable,  objective,  nondiscriminatory 
criteria  to  be  usediby  staging 
(uganixations  in  deteimining  who  must 
be  invited  to  paitifipate  in  candidate 
debates,  fai  the  sh^mative,  it  was 
suggested  that  the  Commission  could 
allow  staging  organizations  to  use  their 
own  pie-eftri>li^ied  sets  of  reasonable, 
ot^ective,  nondiscriminatory  criteria, 
provided  the  criteria  are  sui^ect  to 
Commission  review  and  are  announced 
to  the  cuididates  fti  advance. 

In  resp<mse  to  the  comments  and 
testimony,  new  paragraph  (c)  has  been 
added  to  section  110.13  to  require  all 
staging  organizations  to  use  pre- 
est^lished  objective  criteria  to 
determine  which  Candidates  are  allowed 
to  participle  in  debates.  Given  that  the 
rules  permit  corporate  funding  of 
candidate  debetes^  it  is  appropriate  that 
staging  oiganizatiqns  use  pre- 
astahlished  objective  criteris  to  avoid 
the  rsal  or  append  potential  for  a  quid 
pro  quo,  and  to  ensure  the  integrity  uid 
feiniess  of  the  (Mocess.  The  dn^oe  of 
which  abjective  ctfteria  to  use  is  lately 
left  to  dM  ihsaetien  of  the  staging 
lagaalsliw  The  niagiistien  that  the 
ciitaria  ha  "rsMSMUe"  U  net  needed 
lieimpliad. 


Sindlarly.  the  revised  rulee  are  not 
intended  to  pemdt  die  uae  of 
disoiminatory  criteria  such  aa  BBoe. 
creed,  oolw.  raligien.  sex  or  national 


Aldiough  the  new  rules  do  not  require 
staging  organizations  to  do  so.  those 
staging  ddbates  would  be  well  advised 
to  reduce  their  objective  criteria  to 
writing  and  to  make  the  criteria 
avail^le  to  all  candidates  before  the 
debate.  This  will  enable  staging 
organizations  to  show  how  they  decided 
v«^ich  candidates  to  invite  to  the  debate. 
Staging  organizations  must  be  able  to 
show  uat  their  objective  criteria  were 
used  to  pick  the  participants,  and  that 
the  critfflia  were  not  designed  to  result 
in  the  8electi<»  of  certain  pre-chosen 
participuits.  The  objective  criteria  may 
be  set  to  control  the  number  of 
candidates  peitidpsting  in  a  debate  if 
the  staging  organization  believes  there 
are  too  many  candidates  to  conduct  s 
meeningfttl  debete. 

Under  the  new  rules,  nomination  by 
a  particular  pcditical  party,  audi  as  a 
major  party,  may  not  be  the  sole 
criterion  used  to  bar  a  candidate  from 
participating  in  a  general  election 
debate.  But,  in  situations  where,  fat 
example,  candidates  must  satisiy  three 
of  five  objective  criteria,  nomination  by 
a  major  party  may  be  one  of  the  criteria. 
This  is  a  change  tram  the  Explanation 
and  Justification  for  the  previous  rules, 
which  had  expressly  allowed  staging 
oraanizations  to  restrict  general  elec^on 
debates  to  major  party  candidates.  See 
Ejqplanation  and  Justification.  44  FR 
76735  (December  27, 1979).  In  contrast, 
the  new  rules  do  not  allow  a  staging 
organization  to  bar  minor  party 
candidates  or  independent  candidates 
from  participating  simply  because  they 
have  not  been  ncnninated  by  a  major 

The  final  rules  which  follow  also 
continue  the  previous  policy  that 
sponsoring  a  primary  debate  for 
candidates  of  one  political  party  does 
not  require  the  staging  organization  to 
hold  a  debate  for  the  candidates  of  any 
other  party.  See  Explanation  and 
Justification.  44  FR  76735  (December  27, 
1979). 

Section  114.1    Dtfinitions 

1.  Contribution  and  Expenditure 

The  revieed  regulations  in  11  CFR 
114.1  (a)(1)  and  (a)(2)  recognize  that  the 
MCFL  decision  neoeseitBtes  certain 
distinctions  between  the  terms 
"cmtributioa"  sad  "expmditure."  The 
previous  rules  bed  treeted  these  terns 
as  coextensive,  l^e  distiacticm  arises 
because  the  Camt  reed  en  express 
advocacy  standard  into  the  2  U.S.C 


441b  definition  of  expenditure. 
However,  paymmts  nidiidi  are 
coordinated  with  candidates  constitute 
expenditures  and  in4dnd  contributions 
to  those  candidates  even  if  the 
communications  do  not  contain  exiness 
advocacy.  See  AO  1988-22. 

One  conunenter  urged  the 
Commission  to  continue  to  interpret  the 
term  "contribution  or  expenditure"  to 
cover  the  same  disbursements.  The 
comment  argued  that  the  A#CPI  decision 
applies  equaUy  to  ccmtributicms  and 
expenditures.  The  Commission 
disagrees  with  this  interpretation  cf 
MCFL,  given  that  the  case  only  involved 
the  issue  of  whether  corporate 
expenditures  were  made.  In  MCFL,  the 
parties  did  not  raise,  and  the  Supreme 
Court  did  not  reacrfve.  the  factual 
question  of  whether  corporate 
contributions  had  been  made  by  MCFL, 
Inc.  However,  the  MCFL  Court 
reaffirmed  the  First  Amendment 
distinction  between  independent 
expenditures  and  contributions,  v^tich 
was  recognized  in  the  Buckley  opinion. 
In  Bucldey,  the  Supreme  Court  generally 
struck  doMm  the  Act's  limitations  on 
independent  campaign  expenditures  by 
individuals  and  organizations  [Buckley, 
424  U.S.  at  39-51).  but  upheld  the 
constitutionality  of  the  Act's  restrictions 
on  contributicms  to  candidates.  Id.  at 
23-38.  Subsequentiy,  the  Court  stated  in 
NCPAC  that  "there  was  a  fundamental 
constituticmal  difforence  between 
money  spent  to  advertise  one's  views 
independmtiy  of  the  candidate's 
campaign  and  money  contributed  to  the 
candidate  to  be  spent  aa  his  campaign." 
Federal  Election  Comissitm  v.  National 
Conservation  PAC.  470  U.S.  480, 497 
(1985).  Similariy,  the  Court  indicated 
that  "a  corporation's  expenditures  to 
propagate  its  views  on  issues  of  general 
public  interest  are  of  a  different 
constitutional  stature  than  corporate 
contribtitions  to  candidates."  Id.,  at 
495-96.  hi  light  of  this  judicially- 
recognized  distinction,  the  final  version 
of  section  114.1(aKl)  and  (a)(2)  is  being 
modified  to  recognize  that  the  terms 
"contribution"  and  "expenditure"  are 
not  coextensive. 

The  attached  rules  also  include  two 
technical  amendments  to  section 
114.1(a)(1).  First,  the  reference  to  the 
National  (sic)  Savings  and  Loan 
Insurance  Corpcaation  has  been  deleted, 
because  that  entity  no  longer  exists. 
Paragraph  (a)(2Xii)  of  section  114.1  is 
also  behig  amended  to  remove  the 
reference  to  "ntmpartisan"  voter  drivea. 

2.  Restricted  Class 

New  paragraph  (j)  of  section  114.1 
contains  a  definition  of  "restricted 
dass"  far  purposes  of  receiving 
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corporate  or  labor  organixatiwi 
communications  nontaining  express 
advocacy,  h  has  bean  included  to  avoid 
desoibiBg  evaryooe  in  the  restricted 
claas  in  numerous  places  throughout  the 
regulations  wdiers  U  would  be  mate 
ocmvenimt  to  simply  use  the  term 
"restricted  claas."  The  definition  does 
not  change  who  is  considered  to  be 
within  the  restricted  class.  It  also  does 
not  change  who  is  sax  executive  or 
administrative  nnployee  under  section 
114.1(c)  or  who  is  a  member  of  a 
membership  association  imder  section 
114.1(e). 

For  most  corporations  and  labor   ' 
organizations,  the  restricted  class  is  the 
same  as  the  solidtable  class.  However, 
for  incorporated  trade  assodations  and 
certain  cooperatives,  there  are 
difiisrences  in  who  can  receive  . 
solidtations  and  who  can  receive 
express  advocacy  c(Hnmunication8.  For 
example,  a  trade  assodatim's  restricted 
dass  indudes  member  corporations 
who  are  not  in  its  solidtable  class,  since 
corporations  may  not  make 
omitributions  under  section  441b  of  the 
FECA.  Conversely,  however,  a  trade 
assodation  may  solidt  its  member 
corporations'  stockholders  and 
executive  and  administrative  personnel, 
even  though  these  individuals  are  not  in 
its  restrided  class,  if  the  member 
corporations  have  approved  the 
solidtations.  See,  e.g.,  AO  1991-24  and 
11  CFR  114.8. 

Section  114.2    Prohibitions  on 
Contributions  and  Expenditures 

1.  Express  Advocacy 

The  final  rules  incorporate  an  express 
advocacy  standard  in  several  sections  of 
11  CFR  part  114.  First,  new  language  in 
paragraphs  (a)  and  (b)  of  section  114.2 
prohibits  corporations  and  labor 
organizations  from  making  expenditures 
fat  communications  to  the  general 
public  that  expressly  advocate  the 
election  or  denat  of  one  or  more  clearly 
identified  candidates.  Please  note  that 
some  portions  of  the  regulations  refer  to 
"communications  containing  express 
advocacy."  This  term  has  the  same 
meaning  as  the  references  elsewhere  to 
"communications  expressly  advocating 
the  election  or  defeat  of  one  or  more 
clearly  identified  candidates." 

For  the  reasons  explained  above,  the 
express  advocacy  standard  in  the 
revised  rules  applies  to  independent 
expenditures,  but  not  contributions.  The 
prohibition  against  contributions  made 
by  corporations  and  labor  organizations 
in  connection  with  federal  elections 
remains  unaffactad  by  htCFL  Most,  but 
not  all.  romnsentew  supported  the 
adoptiea  of  an  ajqanass  advocacy 


standard  for  evaluating  independent 
expenditures  uuier  section  441b  of  the 
FECA. 

The  provisian  prohibiting 
expenditures  for  communications 
omtaining  e^quess  advocacy  applies  to 
all  corporations  and  labor  organizations 
except  for  qualified  nonprofit 
corporations  meeting  the  criteria  set  out 
in  new  section  114.10.  Thus,  these 
qualified  nonprofit  corporations  may 
use  genoal  treasury  funds  to  make 
independent  expenditure 
communications  to  the  general  public 
which  contain  express  Mlvocacy.  These 
could  include  re^stration  and  voting 
communications,  official  registration 
and  voting  information,  voting  records 
and  voter  guides.  See  also  11  CFR 
ll4.4(c)(lXi)  and  (ii). 

2.  Coordination  With  Candidates 

A  new  paragraph  (c)  has  been  added 
to  11  CFR  114.2  to  address  the  topic  of 
coordination  of  corporate  or  labor 
organization  activity  vdth  candidates  or 
their  authorized  committees  or  agents, 
which  results  in  the  making  of  an  in- 
kind  contribution.  Previous  paragraphs 
(c)  and  (d)  have  been  redesignated  as 
paragraphs  (d)  and  (e),  resoMrtively. 

a.  Initial  Proposals.  In  Buckley  v. 
Va7eo,  the  Supreme  Court  made  a 
distinction  between  independent 
expenditures  and  contributions.  The 
Court  observed,  "[u]nlike  contributions, 
such  independent  e}q>enditiu«8  may 
well  provide  littie  assistance  to  the 
candidate's  campaign  and  indeed  may 
prove  counterproductive.  The  absence 
of  prearraingement  and  coordination  of 
an  expenditure  with  the  candidate  or 
his  agent  not  only  undermines  the  value 
of  the  expenditure  to  the  candidate,  but 
also  alleviates  the  danger  that 
expenditures  will  be  given  as  a  quid  pro 
quo  for  improper  commitments  from  the 
candidate."  Buckley,  424  U.S.  at  47. 
Thus,  Buckley  could  be  interpreted  to 
prohibit  all  contacts  with  candidates. 
However,  the  NPRM  recognized  that  it 
is  justifiable  to  allow  some  forms  of 
contact  to  preserve  the  previous  range  of 
permissible  activity,  such  as  sponsoring 
candidate  appearances.  The  prohibition 
against  corporate  contributions  was 
expressly  reaffirmed  in  MCFL  479  U.S. 
at  260.  TherefcMe,  Uie  NPRM  sought  to 
draw  a  distinction  between  permissible 
contads  with  candidates  which  are 
necessary  to  conduct  these  activities, 
and  more  extensive  coordination  that 
will  result  in  in-kiiui  contributions  in 
some  drcumstanoes.  The  proposals  in 
the  NPRM  would  have  defined 
coordination  to  include  discussions  of 
spedfic  campaign  strategy  or  tactics. 

The  propesedrules  include  new 
language  in  eecticm  114.2(c)  indicating 


when  corporMe  and  Uxir  organization 
disbursements  will  be  treated  as 
impermissible  in-kind  contributions  to 
particular  candidates.  Prior  to  the  MCFL 
decision,  the  Commission  had  not 
needed  to  examine  the  extent  to  which 
such  payments  by  corporations  and 
labor  organizations  coidd  be  treated  as 
in-kind  contributions,  because  they 
were  simply  treated  as  prohibited 
corporate  or  labor  organization 
expenditures  in  connection  with  federal 
elections,  imless  permitted  by  a  spedfic 
exemption. 

b.  Comments  and  Testimony. 
Numerous  commenters  expressed  a 
wide  variety  of  views  on  this  topic. 
Many  were  confused  as  to  how  sudi  a 
standard  would  woik  in  practice.  Some 
pointed  out  that  this  was  an  area  not 
addressed  by  the  MCFL  dedsion,  and 
that  it  appeared  as  though  the 
Commission  was  trying  to  find  a  way  to 
impose  new  requirements  that  would  be 
at  least  as  restrictive  as  the  former 
partisan/nonpartisan  standard.  They 
argued  that  section  44lb(b)(2)(A)  of  the 
FECA  excludes  communications  with 
the  restricted  class  on  any  subject  from 
the  definition  of  contribution  or 
expenditures.  Othen  fevored  a  more 
restrictive  rule  allowing  no  contacts 
except  for  arranging  the  logistics  of 
candidate  debates  and  appearances,  or 
obtaining  responses  for  voter  guides. 

c.  Revised  nules.  In  resp>onse  to  these 
concerns,  new  section  114.2(c)  has  been 
rewritten  to  clarify  what  tyfws  of 
contacts  with  candidates  are  considered 
impermissible  coordination,  and  what 
types  are  permissible.  The  comments 
received  in  response  to  these  proposals 
illustrated  the  need  to  clarify  and 
simplify  the  operation  of  these 
provisions.  Under  revised  section  114.2, 
a  corporation  or  labor  organization  that 
only  makes  communications  to  its 
restricted  class  does  not  run  the  risk  of 
having  its  expenditures  treated  as  in- 
kind  contributions.  On  the  other  hand, 

a  corporation  or  labor  CH-ganization  that 
engages  in  election-related  activities 
directed  at  the  general  public  must 
avoid  most  forms  of  coordination  with 
candidates,  as  this  will  generally  result 
in  prohibited  in-kind  contributions,  and 
will  compromise  the  independence  of 
future  communications  to  the  general 

Eublic.  For  example,  a  prohibited  in- 
ind  contribution  would  result  if  a  voter 
guide  is  prepared  and  distributed  after 
consulting  with  the  candidate  regarding 
his  or  her  plans,  projects  or  needs 
regarding  the  campaign.  Please  note 
that,  in  the  case  of  a  communication  just 
to  the  restricted  class,  coordination  will 
■ot  cause  that  activity  or  future 
ooouBunications  to  ths  restricted  dass 
to  be  conndered  in-kind  contributiois. 
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However,  such  coord^tion  may 
compromise  the  abilit|y  of  a 
corporation's  or  labor  organization's 
separate  segre^ted  filfid  to  make 
independent  expenditures  to  those 
outside  the  restricted  class  in  the  future. 

Additional  changes  to  the  rules 
covering  candidate  debates,  candidate 
appearances,  colleges  and  universities, 
voting  records,  votingj  guides,  voter 
registration  and  get-o«t-the>vote  drives, 
endorsements,  tradeojarks  and 
letterhead,  and  faciUtftion  are  described 
below.  I 

3.  Facilitating  the  Mating  of 
Contributions 

As  part  of  the  revislms  to  11  CFR  Part 
114,  the  Commission  has  reessessed  the 

Eroiubitian  against  ccrporatitms  and 
tbor  OTganizations  fefdlitating  the 
making  of  contributioos,  and  is  adding 
a  new  provision  Mdiicb  modifies  its 
prior  interpretation.  Fkeviously.  in  AOs 
1987-29. 1986-^  and  1982-2.  MUR 
3540  and  in  the  1989  and  1977 
Explanation  and  Jiistifications  of 
sections  110.6  and  114.3.  the 
Commission  has  stated  that  corporations 
and  labor  oiganizatioas  may  not 
facilitate  the  making  Of  cbntributions  to 
particular  candidates  or  pohtical 
committees  other  thaf  their  own 
separate  segrsgated  fivids.  Explanation 
and  Justifioation  of  B^guhtions,  H.  Doc 
No.  95-44, 95th  Cong.,  Ist  Sees,  at  104- 
105  (1977);  54  F.R.  34(106  (Aug.  17, 
1989). 

The  NPRM  contemplated  adding  new 
language  to  11  CFR  li4.3(d)  to  set  forth 
the  current  policies  regarding 
facilitating  die  making  of  contributions. 
Please  note  that  the  new  tadlitation 
rules  have  been  relocated  to  11  CFR 
114.2(f).  since  section  114.3  covers 
activities  involving  oaly  the  restricted 
class,  and  facilitation  can  involve 
activities  that  are  dirocted  to  the 
restricted  class  or  that  go  beyond  the 
restricted  class. 

The  comments  addressing  this  topic 
reflected  a  diversity  of  opinion.  Some 
feh  it  was  helpful  to  include  the 
Commissicm's  polidee  on  hdlitation  in 
the  regulations.  Othefs  felt  the  proposals 
would  restrict  the  ability  of  corporations 
to  engage  in  activities  that  were 
permissible,  and  woidd  drive  poUdcal 
fundraising  underground,  and  thwart 
public  disclosure.  Ai)other  concern  was 
that  the  rules  would  discourage 
corporations  and  lalx^  organization 

from  supporting  the  political  activities 
of  their  employees  in  situations  where 
the  corporation  or  labor  organizations 

does  not  take  a  position  on  the  election. 
The  Internal  Revenue  Service  found  no 
conflict  with  its  requirements  covering 
nonprofit  corporations. 


The  revised  fadbtation  provisions 
attempt  to  address  a  variety  of  concerns. 
First,  secdon  114.2(f)(1)  sets  out  the 
general  prohilrition,  and  explains  that 
facilitation  means  using  corporate 
resources  or  facilities  to  engage  in 
fundraising  for  candidates.  However, 
this  is  not  intended  to  negate  the  range 
of  permissible  activities  found  in  other 
portions  of  the  rules.  For  example, 
individual  volunteer  activity  iising 
corporate  or  labor  organization  fodlities 
is  still  permissible  imder  11  CFR  100.7, 
1008,  and  114.9  (a),  (b),  and  (c), 
provided  it  meets  the  conditions  set 
forth  in  those  rules.  Similarly,  there  are 
no  changes  to  the  regulations  governing 
the  rental  or  use  of  corporate  or  labor 
organization  facilities  or  aircraft  by 
other  persons.  11  CFR  114.9  (d)  and  (e). 

The  new  rules  at  11  CFR  114.2(f)(1) 
also  explain  that  commercial  vendors, 
such  as  hotels  or  caterers,  would  not 
facilitate  the  making  of  corporate 
contributions  if  in  tbe  ordinary  course 
of  their  business  they  provide  meeting 
rooms  or  food  for  a  candidate's 
fundraiser  and  receive  the  usual  and 
normal  charge.  The  term  "commercial 
vmdor"  is  defined  in  11  CFR  116.1(c). 

In  the  past,  the  Commission  has  also 
addressed  situations  where  a  candidate 
owns  or  operates  a  corporation.  E.g.  AOs 
1995-8. 1994-8  and  1992-24.  Nothing 
in  the  new  facilitation  rules  would 
modify  the  conclusions  of  these 
opinions  that  these  corporations  may 
serve  as  a  commercial  vendor  or  lessor 
to  the  candidate's  committee  as  long  as 
the  transactions  are  consistent  with  the 
corporation's  ordinary  course  of 
business. 

New  paragraph  (f)(2)  of  section  114.2 
gives  several  examples  of  facilitation. 
Some  of  these  include  activities  that  do 
not  fall  within  the  "safe  harbors" 
provided  by  other  regulations.  For 
example,  facilitation  would  occur  if  a 
corporation  or  labor  organization  makes 
its  meeting  room  available  for  a 
candidate's  fundraiser,  but  has  not  made 
the  room  available  for  community  or 
dvic  groups.  Compare  11  CFR 
114.2(l)(2)(i)(D)  with  11  CFR  114.13.  The 
permissibility  of  using  such  room  when 
the  corporation  or  labor  organization 
receives  payment  would  be  governed  by 
11  CFR  114.9(a),  (b)  or  (d).  Similarly. 
fadUtation  would  result  if  other 
facilities,  such  as  telephones  and 
copiers,  are  used  by  campaign 
committee  staff  for  a  fundraiser,  and  the 
corporation  is  not  reimbursed  within  a 
commerdally  reasonable  time  for  the 
normal  and  usual  rental  charge. 
Compare  11  CFR  114.2(f)(2)(i)(B)  with 
11  CFR  114.9(d). 

Other  examples  of  fadlitation  include 
directing  corporate  or  union  employees 


to  work  on  a  fundraiser  for  a  candidate; 
using  a  mailing,  telephone  or  compiiter 
list  of  customers,  vendors,  or  othws 
outside  the  restricted  class  to  distribute 
invitations  and  solidt  contributions; 
and  providing  in-house  of  external 
catering  and  food  services  for  the 
fundraiser.  11  CFR  114.2(f)(2)(i)  (A),  (C), 
and  (E).  However,  in  these  three 
situations,  the  new  rules  allow  either 
the  candidate,  or  the  organizatirai's 
separate  segregated  fund,  or  the  offidal 
directing  the  activity  to  pay  the 
corporation  or  labor  organization  in 
advance  for  the  fair  market  value  of  the 
services  or  the  list.  Such  payment  by  a 
separate  segregated  fund  or  offidal 
woidd  constitute  an  in-kind 
contribution  sub)ect  to  the  individual's 
or  the  separate  segregated  fund's 
contribution  limits,  and  is  not  treated  as 
fadlitation.  The  candidate's  authorized 
committee  must  report  receiving  these 
in-kind  contributions. 

A  more  limited  advance  payment 
method  was  approved  by  the 
Commission  with  regard  to  employee 
services  in  AO 1984-37.  The  new  rules 
go  beyond  this  advisory  opinion  with 
regard  to  the  source  of  the  advance 
payment  and  the  types  of  services  for 
which  advance  pajnment  may  be  made. 
"In  advance"  means  prior  to  when  the 
list  is  provided,  or  the  catering  or  food 
services  are  obtained,  or  the  employees 
perform  the  work.  Fair  maiket  value 
consists  of  the  price  that  would 
normally  be  paid  in  the  marketplace 
where  the  corporation  or  labor 
organization  would  normally  obtain 
these  goods  or  services,  if  reasonably 
ascertainable.  However,  in  no  case  is  the 
fair  market  value  less  than  the 
corporation's  or  labor  organization's 
actual  cost,  which  indudes  total 
compensation  earned  by  all  employees 
directed  or  ordered  to  engage  in 
fundraising,  plus  benefits  and  overhead. 

These  new  rules  modify,  to  some 
extent,  the  interpretation  applied  in 
prior  enforcement  matters,  including 
MUR  3540.  The  condliation  agreement 
for  MUR  3540  stated  that.  "(t)he 
'individual  volunteer  activity' 
exemption  does  not,  however,  extend  to 
collective  enterprises  where  the  top 
executives  of  a  corporation  dired  their 
subordinates  in  fundraising  projects,  use 
the  resources  of  the  corporation,  such  as 
lists  of  vendors  and  customers,  or  solidt 
whole  dasses  of  corporate  executives 
and  employees.  See  MURs  1690  and 
2668.  liie  individual  volimteer  activity 
exemption  also  does  not  apply  when  an 
employee  uses  the  fadlities  of  a 
corporation  in  connection  with  a 
Federal  election  and  the  corporation  is 
reimbursed  by  a  political  committee  or 


a  candidate's  committee  (emphasis 
added].  See  MUR  2185." 

However,  the  new  fiadlitation 
regulations  now  provide  another 
exemption  vidiere  an  individual  or  a 
candidate's  aunmittee  or  other  political 
committee  pays  in  advance  for  tne  use 
of  corporate  personnel  who  are  direded 
to  organize  or  condud  a  fundraiser  for 
the  candidate  as  part  of  their  job.  and 
hence  are  not  volimteers.  Although 
employees  may  be  asked  to  undertake 
sucn  activity,  under  new  language  in 
paragraph  (f)(2)(iv)  of  this  section,  it  is 
not  permissible  to  use  coerdon,  threats, 
force  or  reprisal  to  urge  any  individual 
to  contribute  to  a  candidate  or  engage  in 
fundraising  activities.  Thus,  employees 
who  are  unwilling  to  perform  these 
services  as  part  of  their  job  have  a  right 
to  refuse  to  do  so. 

Under  new  paragraphs  (f)(2)(iii)  and 
(f)(4)(iii).  fadlitation  indudes  corporate 
or  labor  organization  solidtation  of 
earmarked  contributions  that  will  be 
collected  and  forwarded  by  the 
organization's  separate  segregated  fund 
(whether  or  not  deposited  in  the 
separate  segregated  fund's  accoimt), 
unless  the  earmarked  contributions  are 
treated  as  contributions  both  by  and  to 
that  separate  segregated  fund.  The 
corporation  or  labor  organization  may 
name  in  the  solidtation  the  candidate(s) 
for  whom  an  earmarked  contribution  is 
sought.  Space  may  be  left  on  the 
contribution  response  card  for 
contributcws  to  designate  candidates  of 
their  choice,  but  no  candidates  are 
suggested  in  the  accompanying 
solicitation  materials.  "The  latter 
situation  wras  presented  in  AO  1995-15. 
In  both  cases,  under  new  paragraphs 
(f)(2)(iii)  and  (f}(4)(iii).  die  contributions 
must  be  counted  against  the  separate 
segregated  fund's  limits  to  avoid 
fadlitation.  which  is  impermissible. 
Hence  these  new  provisions  supersede 
those  portions  of  AOs  1991-29, 1981-57 
and  1981-21  which  indicate  that  a 
conduit  separate  segregated  fund's 
contributi(m  limits  under  2  U.S.C  441a 
are  only  affsded  if  it  exerdses  direction 
or  control  over  the  choice  of  the 
redpient  candidate.  Please  note  that  11 
CFR  110.6(b)(2)(ii)  has  not  bemi 
dianged,  and  therefore  continues  to 
prohwit  corporations  or  labor 
organizations,  themselves,  from  acting 
as  conduits  for  contributions  earmarked 
to  candidates.  See  AO  1986-4.  However, 
in  AO  1983-18.  the  Cranmission 
recognized  that  a  trade  association 
political  action  committee  ma>  collect 
and  forward  ocmtributions  to  other  trade 
assodation  political  acticm  committees 
where  directed  by  member  corporation 
executives.  A  corporation  or  union 
employee  may  still  utilize  the  volunteer 


exemption  found  at  11  CFR  100.7(b)(3) 
to  colled  earmarked  contributions  (m 
their  own  time  and  forward  sudi 
contributions  to  a  specific  candidate  or 
committee.  Such  earmarked 
contributions  would  not  be  considered 
as  contributions  by  the  separate 
secoegated  fund. 

Paragraph  (f)(3)  lists  two  examples  of 
separate  segregated  fund  activity  that  do 
not  ctmstitute  corporate  or  labor 
organization  fadlitation.  First,  separate 
segregated  funds  may  continue  to  solidt 
or  make  contributions  in  accordance 
with  the  requirements  of  11  CFR  110.1. 
110.2.  and  114.5  through  114.8. 
Secondly,  separate  segregated  funds 
may  continue  to  solidt,  colled  and 
forward  earmarked  contributions  to 
candidates  under  11  CFR  110.6.  The 
money  expended  by  the  separate 
segregated  fund  to  solidt  earmarked 
contributions  must  come  from 
permissible  funds  received  under  the 
FECA,  and  will  coimt  against  the 
separate  segregated  fund's  contribution 
limit  for  the  candidate(s)  involved. 
These  examples  contrast  Mdth  new 
paragraphs  (f)(2)(iii)  and  (f)(4)(iii).  under 
which  a  soUcitation  by  the  corporation 
or  labor  organization  would  either 
constitute  fadlitation  or  result  in  the 
contribution  being  counted  against  the 
separate  segregated  fund's  contribution 
limits. 

In  addition  to  the  latter  example 
discussed  above,  paragraph  (f)(4)  lists 
two  other  examples  of  corporate  or  labor 
organization  activity  which  do  not 
result  in  fadlitation.  The  first  preserves 
the  practice  of  enrolling  the  restrided 
class  in  a  payroll  deduction  plan  or 
check-off  system,  or  an  employee 
partidpation  plan.  No  changes  are  being 
made  in  the  operation  of  employee 
partidpation  plans  under  11  CFR  114.11 
or  payroll  deduction  plans.  The  second 
example  permits  solicitations  of  the 
restricted  class  for  contributions  that 
contributors  will  send  diredly  to 
candidates,  without  being  bundled  or 
forwarded  through  the  separate 
segregated  fund.  This  situation  was 
presented  in  AO  1989-29.  and  foils 
within  the  corporation's  or  labor 
organizaticm's  right  to  communicate 
with  its  restrided  class  on  any  subjed 
under  2  U.S.C  441b(b)(2)(A). 

Section  114.3    Disbursements  for 
Communications  to  the  Restricted  Class 
in  Connection  With  a  Federal  Election 

1.  Express  Advocacy,  Coordination,  and 
Reporting  Internal  CommunicaticMis 

The  revised  rules  preserve  several 
distinctions  between  communications 
and  other  activities  direded  solefy  to 
the  restrided  class  (set  forth  at  11  CFR 


114.3)  and  those  direded  to  the  general 
public  or  other  individuals  outside  the 
restrided  class  (set  forth  at  11  CFR 
114.4).  Section  114.3  continues  to 
recognize  that  the  FECA  permits 
corporations  and  labor  organizations  to 
communicate  with  their  restrided 
classes  on  any  subject  2  U.S.C 
441b(b)(2)(A).  However,  in  light  of  the 
MCFL  dedsion,  the  references  to 
"partisan"  activities  have  been  replaced 
vtrith  narrower  provisions  that  only 
apply  to  communications  containing 
express  advocacy.  For  example,  in 
paragraph  (c)  of  sedion  114.3,  revised 
language  makes  clear  that 
commimications  direded  solely  to  the 
restrided  class  may  contain  express 
advocacy.  In  addition,  amended  section 
114.3(b)  now  states  more  explidtly  that 
only  communications  expressly 
advocating  the  election  or  defeat  of  a 
clearly  identified  candidate  are  subjed 
to  the  reporting  requirements  of  1 1  CFR 
100.8(b)(4)  and  104.6.  Similarly,  the 
revisions  delete  the  more  restrictive 
language  in  previous  sedion  114.3(a)(1) 
that  had  prohibited  corporate  and  labor 
organization  expenditures  ^     "partisan" 
communications  to  the  gjneral  public 
because  revised  section  114.4 
establishes  that  such  commimications 
are  only  prohibited  if  they  contain 
express  advocacy  or  are  impermissibly 
coordinated  with  candidates  or  political 
committees. 

In  contrast,  under  revised  section 
114.3(a)(1),  commimications  direded 
solely  to  the  restricted  class  may  be 
coordinated  with  candidates  and 
pohtical  committees.  For  example,  they 
may  involve  discussions  with  campaign 
Stan  regarding  a  candidate's  plans, 
projeds,  or  needs.  Such  cooidination 
will  not  transform  that  restricted  class 
communication  into  an  in-ldnd 
contribution.  Nor  will  it  affed 
subsequent  adivities  direded  only  to 
the  restrided  class.  However, 
communications  to  the  restrided  class 
that  are  based  on  a  candidate's  plans, 
projects  and  needs  may  jeopardize  the 
independence  of  subsequent 
communications  or  activities,  including 
those  financed  from  the  separate 
segregated  fund,  which  extend  to 
anyone  outside  the  restrided  class. 

One  witness  at  the  hearing  objeded  to 
labor  organizations'  use  of  general 
treasury  funds  which  could  come  from 
compulsory  union  dues  to  subsidize 
new  forms  of  election-related  activity,  or 
even  the  activities  set  out  in  sections 
114.3  and  114.4.  This  is  an  area  over 
whidi  the  Department  of  Labor  has 
jurisdiction,  and  recentiy  it  issued  final 
rules  removing  29  CFR  part  470,  in 
response  to  Executive  CMer  12836 
revoking  Executive  Order  12800.  58  FR 
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15402  (March  22. 190  i).  The 
Commissimi  does  not  nave  juiisdktien 
over  whedier  dues  an4  assessments  sie 
paid  as  a  conditian  of  emplojrment  or 
whether  they  are  volu|ittfy. 

2.  Candidate  Appeaiafices 

Paragraph  (cU2)  of  il  CFR  114.3 
governs  corporate  ana  labor 
oiganizatian  funding  f  f  candidate 
wpearances  befara  th^  restricted  dass. 
liie  NPRM  sought  to  lasolve  several 
issues  not  addressed  i^  the  previous 
rules  and  to  clarify  language  on  which 
the  Conunission  has  rfceived  a  niunber 
of  questions.  For  example,  the  Notice 
proposed  that  instead  of  allowing 
"limited  invited  guests  and  observers" 
to  attend  candidate  Appearances,  the 
rule  should  relsr  to  gi^ssts  who  are  being 
honored  or  qMeldng  <v  participating  in 
the  event  This  is  intended  to  cover 
individuals  who  are  pert  of  the  program. 

One  commenter  wa$  concerned  that 
this  lfqpi*gF»  would  interfere  with  its 
ability  to  aOow  its  meinbers  to  attend  a 
caiulidate  appearance^  Under  these 
provisions,  which  have  been  retained  in 
the  final  rules,  all  tho^e  who  qualify  as 
membera,  and  are  theiefore  in  an 
organizati(m's  restricted  class,  may 
attend.  As  noted  above,  nothing  in  the 
attached  revisims  to  t|ie  rules  affacts 
the  definition  of  who  is  a  member. 

la  addition,  these  amendments  do  not 
adversely  afliect  the  ability  of 
corp(»ations  or  labor  erganizations  to 
invite  their  restricted  class,  other 
employees  or  the  gmOral  public  to 
attood  a  speech  given  by  an  o£Bceholder 
or  other  prominent  individual  who  is 
also  a  isderal  candidate,  if  the  speech  is 
not  campaign-related  and  the  individual 
is  not  appeuing  in  hi^  or  her  capacity 
as  a  candidate  for  Federal  office.  See, 
e.g.,  AOs  19B0-22  and  1992-6. 

Two  issues  which  gpnerated 
considerable  debate  in  this  area  were 
the  solicitation  and  collection  of 
contributions,  and  the  presence  of  the 
news  media,  during  rastricted  class 
candidate  appearance^. 

a.  Collection  of  Ctmtrlbutions  by 
Candidates  and  Party  llepresentatives 
During  the  Appearance 

The  NPRM  sought  comment  on 
whether  candidates  and  party 
rawesentatives  should  continue  to  be 
able  to  solicit  omtribetions  during  an 
wpearanoe  before  the  restricted  class. 
Tiiis  had  been  specifi{:ally  allowed 
under  previous  sectiop  114.3(cK2)  for 
appearances  befiore  this  restricted  class. 
liM  NPRM  sought  o^unents  on 
whether  the  cuididat^  should  be  able  to 
collect  contributions  at  appearances, 
such  as  by  "passing  the  hat"  or  placing 
donation  boxes  in  the  meeting  roomr 


Given  that  the  proposed  rules  sought  to 
inconMxate  the  Commissi<m's 
estfliwshed  policy  that  oorpor^ons  and 
labor  (Hganizations  are  not  pannitted  to 
fiadlitate  the  making  of  contributions  to 
candidates  or  political  committees  other 
than  their  separate  segregated  fioids,  the 
NPRM  questioned  whetho'  allowing 
candidates  to  accept  contributions 
during  their  appearances  should  be 
viewed  as  impermissible  Cacilitation. 

Some  comments  supported  allowi^ 
candidates  to  request  contributions.  Ine 
Internal  Revenue  Service  found  no 
conflict  between  the  provisions 
regarding  candidate  appearances  and  its 
nues. 

Section  114.3(c)(2)  of  the  final  rules 
provides  that  a  candidate  or  party 
representative  may  ask  for  and  collect 
.contributions  before,  during  or  after  the 
appearance  while  on  corporate  or  union 
premises.  Candidates  and  party, 
representatives  may  also  provide 
information  on  how  to  make 
contributions,  such  as  by  giving  out  a 

f>hone  number  or  mailing  address  or  by 
eaving  envelopes  or  other  campaign 
materials.  However,  this  provision  also 
specifies  that  corporate  or  labor 
organization  officials  may  not  collect 
contributions  during  the  event.  The 
collection  of  cmitributions  by  such 
officials  would  go  beyond  the  right  to 
communicate  with  the  restricted  class 
on  any  subject,  and  in  essence,  turn  the 
candidate  appearance  into  a  fimdraising 
event  sponsored  by  the  corporation  or 
labor  oiganization.  As  ejmlained  above, 
under  new  section  114.2(f),  corporatirais 
and  labor  organizations  may  not 
facilitate  the  making  of  contributions  to 
candidates. 

b.  PresMice  of  the  News  Media 

Several  issues  have  arisen  regarding 
section  114.3(cH2),  which  governs  the 
presence  of  news  media  representatives 
at  candidate  appearances  bafore  only 
the  restricted  class.  For  example,  a  news 
organization  may  wish  to  reprint  or 
broadcast  the  candidate's  appearance  in 
its  entirety.  Concerns  have  been  raised 
that  a  candidate  appearance  before  a 
corporation's  or  labor  oiganization's 
restricted  class  would  be  transformed  by 
this  t]rpe  of  gavel-to-gavel  coverage  into 
a  general  public  appearance. 
Accordingly,  the  Commission  sought 
comments  on  two  alternative  proposals. 
Under  Alternative  C-1,  such  coverage 
was  contemplated  for  appearances 
before  the  restricted  class,  provided  that 
two  conditions  were  met.  First,  if  the 
corporation  or  labor  organization 
permits  one  media  representative  to 
cover  the  appearance,  all  bona  fide 
media  organizations  who  request  to 
cover  the  appearance  must  be  given  the 


opportunity  to  do  sa  This  could  be 
accomplished  through  pooling 
arrangements,  if  necessary.  Secondly,  if 
the  corpofatitHi  or  labor  organization 
permits  the  news  media  to  cover  an 
appearance  by  one  cmdidate,  the  news 
media  must  be  given  the  opportunity  to 
cover  all  other  candidates  who  appear 
on  the  same  or  different  occasions. 
Alternative  C-2  indicated  that  the 
corporation  or  lebot  organization  may  - 
not  permit  the  media  to  cover  such 
candidate  appearances  before  just  the 
restricted  clus.  Insteed,  under 
Alternative  C-2,  in  addition  to  the  two 
requirements  on  media  access,  media 
coverage  of  candidate  appearances 
would  be  permissible  only  if  all  rank 
and  file  employees  may  also  attend,  all 
candidates  for  the  same  seat  who 
request  to  appear  are  given  a  similar 
opportunity,  and  the  corporation  or 
UboT  organization  does  not  expressly 
advocate,  or  encoiuage  the  audience  to 
expressly  advocate,  the  election  or 
defeat  of  any  candidate. 

One  cranmenter  felt  that  gavel-to- 
gavel  coverage  indicated  that  the 
candidate's  speech  is  newsworthy,  and 
that  there  is  no  evidence  of  a  problem 
involving  the  exclusion  of  the  news 
media.  Othen  objected  that  the 
proposed  rule  would  interfere  with  their 
ability  to  have  officeholdere  address 
employees  on  topics  of  interest  to  the 
employees  when  the  offioeholden  are 
candidates  for  office. 

The  Commission  has  concluded  that  a 
modified  veraion  of  Alternative  G-1  is 
preferable  and  has  been  included  in 
section  114.3(c)(2)(iv).  The  proposed 
language  of  AJternative  C-2  wUch 
would  have  reqidred  the  organization 
open  the  event  to  all  rank  and  file 
employees,  not  just  the  restricted  class, 
has  been  dropped  because  this  woidd  be 
administratively  difficult  to  accomplish. 
However,  the  requirements  in 
Alternative  C-1  that  candidates  for  the 
same  office  be  treated  similarly,  and  that 
difiiarent  news  organizations  also  be 
treated  feirly,  have  been  retained.  These 
new  provisions  are  intended  to  ensure 
that  the  corporation  or  labor 
oiganization  does  not  manipulate  the 
news  media  coverage  of  newsworthy 
events  that  are  subsequently  broadcast 
to  the  general  public  in  a  way  that 
ensures  favorable  coverage  for  certain 
candidates,  and  no  coverage  or 
unfevorable  covuage  for  (^here.  Please 
note,  however,  that  nothing  in  the 
amended  rules  will  force  corporations 
or  lalxv  organizations  to  invite  the 
media  to  events  that  they  would 
otherwise  prefer  to  limit  to  the  restricted 
class. 


3.  Registration  and  Get-Out-the-Vote 
Drives 

Section  114.3(c)(4)  seto  forth 
provisions  goveniing  voter  registration 
and  gat-out-the-vote  drives  aimed  at  a 
corpwatian's  or  labor  organization's 
restricted  class.  The  NPRM  included 
one  revisicMi  to  this  provision.  The 
proposed  languaged  stated  explicitly 
that  express  advocacy  is  pem^bsible  in 
voter  cbive  communications  aimed 
solely  at  a  corporation's  or  labor 
oiganization's  restricted  class. 
Consequently,  the  proposed  revisions  to 
section  114.3(c)(4)  also  retained  the 
former  language  specifically  permitting 
voter  drive  cmnmimications  to  iirge  the 
restricted  class  to  vote  for  particular 
candidates  and  to  register  with  a 
particular  party.  The  proposed  rules 
also  contemplated  continuing  the  long- 
standing poucy  that  information  and 
aasistanoe  in  roistering  and  voting  shall 
not  be  withheld  on  the  basis  of  support 
for  or  opposition  to  particular 
candidates  or  political  parties. 

The  Internal  Revenue  Service 
indicated  that  while  the  FEC's  proposed 
rules  regarding  candidate  ^tpeerances 
are  more  specific  than  theire,  they  do 
not  impinge  upon  die  Internal  Revenue 
Service's  "fects  and  circumstances"  test 

Some  commenters  opposed  mnoving 
the  "nonpartisan"  requirement  from 
section  ll4.3(cM4)  because  section 
441b(bK2)(B)  of  the  Act  requires  that 
drives  aimed  at  a  corpraation's  or  labor 
oiganization's  lestricled  class  be 
nonpartisan.  The  Commission  believes 
the  basic  purpoae  of  this  statutoiy 
provision  wiU  be  maintained  by 
continuing  to  require  corporations  and 
labor  organizations  to  muce  the  same 
voter  ra^stration  and  voter  drive 
services  available  to  those  who  do  not 
support  the  oiganization's  prefeired 
candidates  or  political  party. 
Consequentfy,  the  final  voter  driver 
rules  in  this  section  follow  the  previoiis 
proposals,  with  one  change.  The  revised 
rulss  spedfy  that  voter  registration 
efforts  may  include  tianraioitation  to  the 
place  of  registration  in  addition  to 
transportation  to  the  polls. 

Section  114.4    IXsbursement  for 
Communications  Beyond  the  Restricted 
Class  in  Connection  With  a  Federal 
Election 

1.  Express  Advocacy  and  Coordination 

The  provisions  of  section  114.4 
regarding  communications  by 
onporatians  and  labor  oiganizations  to 
perscos  outside  the  restricted  class  have 
also  been  substantially  revised  and 
reorganized.  First,  the  nonpartisan 
standarda  found  in  the  pse^ous 
regulations  have  been  replaced  by 


language  {nohibiting  corporations  and 
labor  orgmizations  from  including 
express  advocacy  in  communications 
directed  outside  the  restricted  class 
v«^en:  (1)  holding  candidate 
appearances;  (2)  issuing  registraticm  and 
get-out-the-vote  communications;  (3) 
distributing  registraticm  and  voting 
infnmation,  farms,  or  absentee  bidlots; 
(4)  producing  voter  guides  or  voting 
records:  or  (5)  conducting  voter 
registration  and  get-out-the-vote  drives. 

Second,  in  response  to  the  concerns 
expressed  by  several  commenten  v^ch 
are  discussed  above,  the  Commission 
has  substantially  revised  the  concept  of 
coordination  in  secticm  114.4.  The 
MCPL  decision  addressed  the  scope  of 
the  FECA's  prohibition  against 
coiporate  expenditures.  However,  the 
prohibition  against  corporate 
contributions  was  expressly  reaffirmed 
in  MCFL  479  U.S.  at  260.  Accordingly, 
the  final  rules  which  follow  preserve  the 
statutory  ban  on  contributions  made  by 
corporations  and  labor  oiganizations  in 
connection  with  federal  elections. 
Prohibited  contributions  include  in- 
kind  contributions  resulting  from  the 
coordination  of  election-related 
corporate  or  union  communications 
with  candidates,  except  for  certain 
activities  described  in  this  section  and 
11  CFR  114.3,  which  may  involve 
limited  types  of  covdination  with 
candidates. 

Under  revised  section  114.4(a), 
communications  to  the  general  public  or 
to  employees  outside  the  restricted  class 
that  are  based  on  infoimaticm  about  a 
candidate's  plans,  projects  and  needs 
provided  by  the  candidate  m  the 
candidate's  agent  are  considered 
coordinated,  and  hence,  in-ldnd 
contributions.  Such  cooadination  may 
also  jeopardize  the  independence  of 
subsequent  communications  to  the 
general  public,  but  wrill  not  affect  future 
communications  to  the  restricted  class. 

Qualified  nonprofit  corporations 
under  11  CFR  114.10  are  subject  to  the 
same  restriction  on  coordinating  their 
communications  directed  to  the  general 
public  Consequentiy,  they  may  not 
include  express  advocacy  in 
coordinated  communications  directed 
beyond  the  restricted  class.  Ccmversely, 
if  they  do  include  exonss  advocacy  in 
communications  to  the  general  pxiblic, 
these  communications  may  not  be 
coordinated  %vith  any  candidate  or 
political  party.  The  purpose  of  the 
limited  exception  tba  Supreme  Court 
recopiized  in  MCFL  was  to  avoid 
impeimissibly  infringing  on  these 
oiganizations'  First  Amendment  rights 
when  maldng  independent 
expenditures. 


2.  Candidate  and  Party  Appearances 

The  NPRM  sought  comments  on 
several  questions  and  possible 
amendmoits  regarding  corporate  and 
labOT  organizaticm  funding  of  candidate 
appearances  before  emplo3rees  who  are 
not  in  the  restricted  class.  Section 
114.4(b),  as  set  out  in  the  Notice, 
followed  the  previous  mles  at  11  CFR 
114.4(a)(2)  by  allowing  rank  and  file 
employees  who  are  not  in  the  restricted 
class  to  attend  candidate  appearances 
organized  by  corporations  or  labor 
organizations.  Please  note  that  corporate 
appeeranoes  are  covered  in  paragraph 
(b)(1),  and  parallel  provisions  for  labor 
oiganizations  are  foimd  in  paragraph 
(b)(2). 

As  explained  above,  certain  contacts 
with  the  candidate's  campaign  may  be 
necessary  to  arrange  the  appearance. 
However,  because  these 
communications  are  being  made  beyond 
the  restricted  class,  discussions  of  the 
candidate's  plans,  projects  or  needs 
relating  to  the  campaign  go  beyond  the 
pennissible  level  of  coordination,  and 
hence  would  transform  the  appearance 
into  an  in-kind  contribution.  Likewise, 
corporations  and  labor  organizations  are 
also  not  permitted  to  expressly  advocate 
the  election  or  defeat  of  any  clearly 
identified  candidates  in  conjunction 
«vith  the  appearance.  Nor  shoxild  they 
promote  or  encourage  egress  advocacy 
by  the  audience,  th«elw  transfonning 
the  appearance  into  little  raota  than  a 
campaign  rally. 

a.  Notifying  and  faiviting  Other 
Candidates;  Audience 

In  situations  where  one  candidate 
appears  at  a  corporate  or  labor 
organization  event,  the  proposed  rules 
in  section  114.4(b)  would  have  followed 
the  previous  provisions  by  requiring 
corporations  and  labor  oiganizations  to 
let  the  other  candidates  for  that  office 
come  and  speak  if  they  so  request 
However,  comments  were  sought  on 
possibly  requiring  a  coiporation  to 
notify  the  other  candidates  in  advance 
whenever  they  invite  a  candidate  to 
appear.  The  commenters  expressed 
concern  that  such  a  requirement  would 
be  unwoikable.  Accordingly,  the  final 
rules  do  not  contain  a  priw  notice 
provision. 

Instead,  the  final  rules  on  candidate 
appearances  generally  follow  the 
candidate  debate  rules  in  the  case  of 
Presidential  candidates  by  requiring 
corporations  and  labor  cnganizations  to 
estulish,  in  advance,  objective  criteria 
for  deciding  which  Presidential  and 
V^ce  Presidential  candidates  may 
appear,  upon  request  Under  sec^on 
114.4(bMl)(i).  appearances  by  House 
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and  Senate  candidatea  rsmain  subject  to 
the  raquirament  thatall  candidatea  bx 
the  seat  must  be  givqn  a  aimilar 
opportunity  to  uppe4f,  upon  request 
Similarly,  the  provisions  govoning 
appeeranoes  by  politcal  party 
reixeaentatives  m  paragraph  (b)(l)(iii) 
gBneraily  follow  tlM  previous 
reeulatioas.  j 

Comments  were  aso  requested  on 
new  lang^iage  in  section  114.4(bKl)(vi) 
that  would  not  allow  the  corporaticm  or 
labor  organization  td  bvor  one 
candidate  through  tbe  structure  or 
format  of  the  candid^e  appearance.  One 
example  dted  was  giving  rank  and  file 
employees  time  off  t6  listen  to  one 
candidate  but  not  to  listen  to  others. 
Another  example  ari^s  where 
candidates  receive  u|iequal  time  or 
facilities,  imless  it  iWdearly  impractical 
to  provide  all  candidates  with  similar 
opportimities.  such  is  where  a 
candidate  requests  t^  appear  after  a 
labor  (Hganization's  ^nventicm  is  over. 
In  response  to  another  comment  whidi 
objected  to  ccmsiderltion  of  the  format 
and  timing  of  a  candidate  appearance, 
the  Cmnmission  is  revising  the  language 
in  section  114.4(bXl|(vi)  to  clarify  that 
candidates  cannot  b#  given  tmequal 
amounts  of  time  or  slifaetantially 
difbrent  locations  fat  their  Appeerances, 
imless  the  carporatidn  can  show  it  is 
impractical  to  give  etch  candidate  a 
similar  time  and  locetion. 

In  addition,  paragraph  (b)(1)  of 
section  114.4  ulowsiguests  who  are 
being  honored  or  sp#aking  or 
participating  in  the  event  (i.e.  those  who 
are  part  of  the  {nogrem).  to  be  present 
diiring  the  candidate  appearance.  This 
provision  follows  siiiilar  language  in  11 
CFR  114.3(cM2)(i). 

b.  Collection  of  QmDributions  by 
Candidates  and  Party  Representatives 
During  the  Appearance 

A  question  presei^ed  in  the  NPRM 
was  whether  the  canHlidate  or  party 
representative  may  eollcit  and  coltoct 
contributions  durind  an  appearance 
before  employees  wko  are  not  in  the 
restricted  class.  Although  this  has  been 
specifically  allowed  under  section  ' 
114.3(c)(2)  for  appearances  before  the 
restricted  class,  there  was  no  provision 
in  former  section  114.4  either  allowing 
or  disallowing  this  practice  when  the 
audience  extends  to  tall  en^>lo3rees.  The 
NPRM  sought  camments  on  whether  the 
candidate  should  bei  able  to  pass  the  hat 
or  place  donation  boxes  in  the  room. 

Some  caoiments  auppcxted  allowing 
candidates  to  request  contributians,  but 
indicated  that  tha  rules  needed  to  darify 
that  this  would  not  ccmstitute 
facilitation  by  the  corporation  ot  labor 
organization.  The  Internal  Revmue 


Service  found  no  amftict  betwem  the 
proviaiens  ragarding  candidate 
appeeranoes  and  its  rules. 

Section  114.4(bKlXiv)  of  the  final 
rules  provides  that  a  candidate  or  party 
representative  may  ask  for 
contributioau.  may  provide  information 
on  how  to  make  contributions,  and  may 
leave  campaign  materials  and  envelopes 
for  making  cootributiaDs.  See,  e^,  AO 
1987-29,  n.  2.  However,  this  provision 
also  specifies  that  candidates  and  party 
representatives  may  not  collect 
contributions  during  the  event 

Moreover,  the  corporation  or  labor 
organization,  and  its  officers  and 
employees,  may  not  solicit  or  collect 
these  contributions.  This  restriction 
includes  corporate  and  union  officials 
who  may  alro  serve  oo  a  fimdraising 
committee  for  the  candidate  or 
otherwise  be  active  in  the  campaign. 
The  collection  of  contributions  by 
corporate  or  union  officials  would,  in 
essence,  turn  the  candidate  appearance 
into  a  general  fimdraising  even 
sponsored  by  the  corpocaticm  or  labor 
organization,  in  violaidon  of  the  new 
fodlitation  regulations  of  section 
114.2(Q. 

c.  Presence  of  the  News  Media 

The  Notice  presented  several  issues 
regarding  the  presence  of  news  media  at 
candidate  appearances  before 
employees  outside  the  restricted  class. 
For  the  reasons  stated  above,  the  final 
rules  regarding  these  appearances 
follow  me  new  regulations  applicable  to 
appearances  before  the  restricted  class. 
See  discussion  of  11  CFR  114.3(c)(2)(iv), 
including  NPRM  and  comments,  supra. 

3.  Use  of  Logos,  Trademarks  and 
Letterhead 

Another  topic  addressed  in  this 
rulemaking  concerns  the  use  of 
corporate  or  labor  organization  logos, 
trademarks  and  letterhead.  The 
Commission  has  encountered  situations 
in  which  executives  of  corporaticms  or 
labor  organizations  use  official 
corpmate  or  labor  organization 
stationery,  wliether  or  not  reproduced  at 
the  executive's  personal  expense,  to 
solicit  funds  or  support  for  a  candidate. 
E.g..  MURs  3066, 1690  and  1261.  Tbe 
question  presented  in  the  NPRM  was 
whether  sudi  a  logo,  trademark  or 
letterhead  may  be  used  if  the 
corporation  or  labor  organizatian  is 
reimbursed  for  the  intangible  value  of 
the  item(s),  or  whether  their  use  (except 
through  ordinary  commercial  .    " 

transactions  in  the  usual  course  of 
business)  should  be  proiiibited. 

Comments  were  sought  on  two 
alternative  approaches.  The  first  option. 
Alternative  B-1,  was  to  amend  the 


definition  in  section  114.1(aXl)  to  treat 
logoe.  trademarics  and  letteifaead  as 
something  of  value  and  a  contribution 
or  expenditure  if  provided  without 
charge  or  at  less  than  the  foir  market 
value.  That  approach  would  have 
allowed  individuals  and  candidates  to 
reimburse  corporetimis  and  labor 
mganizations  for  the  cost  of  the 
statimery  plus  the  value  of  using  the 
corporate  or  uni<m  symbol,  name.  etc. 
One  difficulty,  however,  would  have 
been  ascertaining  the  fair  maricet  value, 
given  subjective  consideration  such  as 
goodwill.  Tbus,  the  second  option, 
which  was  set  forth  as  Alternative  B-2 
in  section  114.4(c)(1),  was  to  prohibit 
such  uses,  whether  or  not  the 
corporation  or  labor  organization  is 
reimbursed,  with  four  excqrtions  for 
corporatians  qualifying  for  the  MCFL 
exception;  communications  to  the 
restricted  class,  as  described  under  11 
CFR  114.3;  comihunications  beyond  the 
restricted  class,  as  permitted  under  11 
CFR  114.4;  and  solicitations  made  in 
accordance  with  11  CFR  114.5  through 
114.8. 

The  Commission  received  comments 
supporting  and  opposing  both  options. 
The  Internal  Revenue  Sovioe  stated  that 
alternative  B-l  may  conflict  with  the 
Inteinal  Revenue  Code  requirements 
applicable  to  section  501(c)(3) 
corporations.  Other  commentera 
claimed  that  logos  and  letterhead  were 
not  corporate  resources,  or  were  of  no 
value  or  of  de  minimis  value,  or  that  it 
is  too  difficult  to  assign  a  monetary 
value. 

The  Commission  considered  the 
alternatives  regarding  the  use  of  logos, 
letterhead  and  trademarks  when  it 
prepared  the  final  rules,  but  could  not 
reach  a  majority  decision  by  the 
required  four  affirmative  votes.  See  2 
U.S.C.  437c(c).  Consequently,  neither 
alternative  has  been  included  iQ  the 
final  rules. 

Both  alternatives  in  the  NPRM  also 
indicated  that  when  individuals  make 
communications  either  by  using 
personal  stationery  or  by  appearing  in  a 
campaign  ad,  the  lettw  or  advertisement 
caimot  indicate  that  the  individual  is 
acting  on  behalf  of  the  corporation  or 
labor  Mganization,  and  carmot  include 
references  to  the  individual's  official . 
title  at  that  organization.  Thus,  these 
proposals  were  intended  to  preclude  an 
individual  from  including  an 
idmtification  such  as  "Vice  President  of 
XYZ  Automobile  Corporaticm." 
However,  a  general  identification  such 
as  "auto  maker"  would  be  aoceptabie. 

Several  commentera  opposed  this 
restriction  on  various  grounds, 
including  that  the  corp(»ate  title  is  part 
of  the  individual's  identity,  the  use  of 
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the  title  enhaiioes  disclosure  of  thoae 
who  are  making  the  communication  and 
it  would  encourage  fraud  if 
identffiotions  wrere  not  allowed,  and 
because  the  meech  of  people  associated 
with  nonprofit  groups  would  be 
inhibited. 

The  Commission  considered  the  use 
of  corporate  or  labor  organization  titles 
in  individual  communications  and 
advertisranents  on  behalf  of  a  candidate 
when  it  {Mrapared  the  final  rules,  but 
could  not  reach  a  majority  dedsion  by 
the  required  four  affirmative  votes.  See 
2  U.S.C  437c(c).  Consequently,  the 
proposed  laiyiage  has  not  been 
included  in  the  final  rules. 

4.  Registration  and  Voting 
Communications;  Offidal  Registration 
and  Voting  Information 

The  provisicmfi  of  previous  paragraphs 
(b)(2)  and  (bK3)  of  section  114.4 
regarding  the  distribution  of  registration 
and  voting  communications  and 
infonnation  to  the  general  public  have 
been  moved  to  new  paragraphs  Ic)(2) 
and  (c)(3),  respectively,  te  additicm  to 
the  rhang—  regarding  mcpim*  advocacy 
and  coordination  «vidt  candidates, 
whidi  are  discussed  above,  revised 
paragraph  (cH3)(ii)  no  longer  contains  a 
reference  to  "applicable  state  law" 
permitting  voter  r^(istration  by  mail. 
That  language  was  made  obsolete  by  the 
National  Voter  R^stration  Act  of  1993. 
42  U.S.C.  1973gg-l  et  seq. 

Please  also  note  that  section 
114.4(cK2),  regarding  voting 
comimmicaticms,  does  not  change  the 
Conunission's  dedsion  in  AO  1980-20 
that  corporations  may  place  newspaper 
or  magazine  advertisements  simply 
urging  the  general  public  to  register  to 
vote: 

5.  Voting  Records 

Provisions  regarding  the 
dissemination  of  voting  records  of 
Members  of  Congress  are  being  moved 
from  previous  section  114.4(b)(4)  to  new 
section  114.4(c)(4).  In  response  to  the 
MCFL  dedsion,  the  NPRM  proposed 
modi^ng  these  rules  in  two  respeds. 
First,  new  language  was  put  forth 
prohibiting  voting  records,  and  all 
accompanjring  communications  to  the 
general  ptmlic,  from  expressly 
advocating  the  electi(m  or  defeat  of  one 
or  m<H«  clearly  identified  candidates  or 
the  candidates  of  a  dearly  identified 
political  puty.  The  proposed 
unendments  also  sought  to  disallow 
oooidinatioB  with  caiididatss  in 
distrflwting  voting  records.  The  Internal 
Revenue  Service  ooaamented  that 
nlrho^Aeh'  slwdards  were  differeat 
than  the  nCs,  the  PECs  prepoaed  rules 
)  ea  the  lest  used  by  the 


Internal  Revenue  Service  to  determine 
whether  voting  records  at  voter  guides 
constitute  political  activity.  Anothw 
ooramenter  b^eved  there  was  no  need 
to  discuss  these  matters  with 
candidates. 

The  revised  version  of  section 
114.4(c)(4)  is  substantially  similar  to  the 
proposed  rules.  However,  new  language 
has  been  induded  to  indicate  that  tie 
dedsi<Hi  as  to  the  content  of  a  voting 
record  also  may  not  be  coordinated  with 
a  candidate  at  political  party.  The 
NPRM  raised  th»  question  of  whether  to 
indude  language  preventing 
corporations  and  labor  organizations 
from  obtaining  voting  record 
information  directly  from  Members  of 
Congress  or  political  parties.  The 
Conunissioi  has  dedded  not  to  include 
such  a  restriction  in  the  revised 
regulations. 

6.  Voter  Guides 

In  Faucher  v.  Federal  Election 
Commission,  928  F.2d  488  (Ist  Cir. 
1991),  cert,  denied  sub  nom.  Federal 
Election  Commission  v.  Keefer  et  al., 
502  U.S.  820  (1991),  the  Court  of 
Appeals  for  the  First  Circuit  invalidated 
the  Conunission's  previous  voter  guide 
regulations  at  11  CFR  114.4(b)(5)(i).  The 
Court  ccmcluded  that  the  previous 
provisions  of  section  114.4(b)(5)(i) 
exceed  the  regulatory  boimdaries 
imposed  by  the  FECA  as  intwpreted  by 
the  Supreme  Court.  928  F.2d  at  472. 

Consequently,  the  NPRM  proposed 
revisions,  located  in  sedion  114.4(c)(5), 
to  allow  corporations  and  labor 
organizations  to  prepare  and  distribute 
to  the  gffiiwal  public  their  o%vn  voter 
guides  at  to  obtain  voter  guides 
prepared  by  nonprofit  organizations  that 
are  tax-exempt  imder  26  U.S.C.  501 
(c)(3)  or  (cX4).  The  proposed  rules 
would  have  required  that  the  same 
amount  of  space  be  provided  for  each 
candidate's  response,  that  the  voter 
guide  not  contain  express  advocacy,  and 
Uiat  contad  with  candidates  be  limited 
to  the  preparations  reasonably  necessary 
to  produce  the  guide,  such  as  written 
communications  regarding  the 
candidate's  positions  on  issues.  The 
proposed  revisions  also  sought  to 
eliminate  the  previous  restrictions  on 
the  geographic  area  in  which  voter 
guides  could  be  distributed,  and  to 
prohibit  coordination  of  the  distribution 
of  voter  guides  with  candidates. 

Severu  commenters  and  witnesses 
diallenged  these  proposals  as  contrary 
to  the  intent  of  the  court  in  Faucher.  hi 
particular,  they  questiened  the  need  to 
reprint  the  candidates'  responses 
vaibetiB,  the  restriction  that  coatacts 
with  campaigns  be  in  writuag,  the 


distribution  of  the  guides,  and  the 
prohibition  on  distributing  voter  guides 
prepared  by  501(c)  organizations  that 
endorse  candidates,  when  the 
corporation  or  labor  organization  can 
make  its  own  endorsements. 

In  view  of  these  comments,  the 
Commission  has  substantially  revised 
the  final  rules  to  provide  a  choice  of  two 
different  ways  of  issuing  and 
distributing  voter  guides,  which  are 
intended  to  comport  with  Faucher. 
Revised  section  114.4(c)(5)  begir-  by 
explaining  tliat  voter  guides  consist  of 
candidates'  positions  on  campaign 
issues,  and  may  include  biographical 
information  on  the  candidates.  Voter 
guides  are  similar  to  candidate  debates 
in  that  they  must  include  at  least  two 
candidates  in  the  same  election. 
However,  no  particular  format  is 
required  for  either  type  of  voter  guide. 

Under  the  new  nues,  both  types  of 
voter  guides  may  be  obtained  from 
nonprofit  organizations  described  in  26 
U.S.C.  501  (c)(3)  or  (c)(4),  regardless  of 
whether  the  nonprofit  group  endcwses 
candidates.  Please  note  however,  that  a 
comment  from  the  Internal  Revenue 
Service  indicates  that  nonprofit 
corporations  organized  under  26  U.S.C. 
501(c)(3)  cannot  endorse  candidates. 
The  previous  rules  referred  to  these 
groups  as  "tax  exempt,"  which  may  be 
confusing  given  that  they  may  pay  tax 
on  certain  categories  of  income. 

The  first  type  of  permissible  voter 
guide,  which  is  described  in  paragraph 
(cK5)(i),  is  one  that  is  prepared  and 
distributed  without  any  contact, 
cooperation,  coordination  or 
consultation  with  the  candidate,  the 
candidate's  campaign  or  the  candidate's 
agent.  Hence,  the  information  regarding 
the  candidate's  position  on  issues  must 
be  obtained  from  news  articles,  voting 
records,  or  other  non-campaign  sources. 
The  voter  guide  also  must  not  expressly 
advocate  the  election  or  defeat  of  any 
dearly  identified  candidate. 

The  second  type  of  permissible  voter 
guide,  which  is  descrioed  in  paragraph 
(c)(5)(ii).  is  subject  to  further  restrictions 
because  it  contemplates  limited  written 
contad  with  the  candidate's  camf>aign 
committee  to  obtain  the  candidate's 
responses  to  issues  included  in  the  voter 
guide.  Fat  example,  further 
coordination  tvith  a  candidate  or  his  or 
her  agents,  such  as  a  discussion  of  the 
candidate's  plans,  projects,  or  needs 
relating  to  the  campaign,  does  not  fall 
within  this  Uraited  exception,  and 
would  thus  result  in  an  inland 
contributioa.  The  Faucher  decision  does 
not  mandate  eliminating  all  restrictions 
oo  voter  guides  save  for  the  prohibitioB 
on  expreas  advocacy.  Accordingly, 
(HganizatioDS  prepving  the  second  type 
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of  voter  guide  must  five  all  candidates 
in  the  election  (exoeot  for  Presidential 
candidates)  an  equal  opportunity  to 
respond  to  the  questf  ons  posed. 
Moreover,  no  candidate  may  receive 
greater  prominence  i>r  substantially 
more  space  than  oth^  candidates 
participating  in  the  f  oter  guide.  This 
requirement  is  simUbr  to  the  candidate 
d^wte  situation  in  which  the  fonmi 
may  not  be  structured  to  promote  one 
candidate  over  othets. 

The  second  type  df  voter  guide  must 
not  contain  an  electioneering  message. 
See.  Federal  Election  Commission  v. 
Colorado  RepubHcatu  Federal  Campaign 
Committee.  59  F.  3d|  1015  (1th  Cir. 
1995).  petition  for  c0rt.  filed.  No.  95-489 
(Sept.  21. 1995)  (sta^ment  that  an  ofBce 
holder  has  a  right  toirun  for  the  Senate, 
but  doesn't  have  thei  right  to  change  the 
fiacts  constituted  an  electioneering 
message);  and  AOs  1985-14  and  1984- 
15.  Similarly,  the  voter  guide  must  not 
score  or  rate  the  candidates'  responses 
in  a  way  that  conveys  an  electioneering 
message,  such  as  by  indicating  that 
certain  responses  are  "right"  or  "wrong" 
or  receive  a  higher  or  lower  grade  than 
others. 

7.  Endorsements 

The  NPRM  propofed  adding  new 
paragraph  (cK6)  to  section  114.4  to 
reflect  the  Gimmisslon's  pohcy 
regarding  public  endorsements  of 
candidates  by  corpolrations  and  labor 
organizations.  In  AO  1984-23.  the 
Commission  permitted  a  corporation  to 
include  an  endoraeinent  in  a  publication 
directed  to  its  restricted  class.  In 
addition,  the  NPRKfl  indicated  that  the 
endorsement  could  be  made  during  the 
candidate's  appearance  befrae  the 
restricted  class.  One  comment  objected 
to  enhancing  the  pubUcity  corporate 
endorsements  will  receive.  Another 
comment  opposed  these  restrictirais  on 
corporate  endorsements  because  labor 
organization  endorsements  receive 
wider  media  coverage.  The  Commission 
believes  these  concerns  are  misplaced. 
Media  coverage  of  ehdorsements  by 
corporations  or  labor  organizations  is 
similar  to  media  coverage  of  candidate 
appearances  in  that  both  are  governed 
by  the  news  media's  determination  as  to 
the  newsworthiness  of  the  event. 

The  NPRM  also  sought  comment  on 
two  alternative  approaches  regarding 
further  corporate  or  labor  efforts  to 
pubUcize  the  endorsement  through 
press  releases  and  press  conferences. 
Ahemative  D-1  sot^t  to  follow  AO 
1984-23  by  allowing  the  corporation  or 
labor  organization  to  spend  a  de 
minimis  amount  to  issue  a  press  release 
regarding  the  endoisement  to  its  usual 
media  contacts.  This  language  also 


explicitly  recognized  that  the  press 
release  may  be  aoaxnpanied  by  a 
routine  press  conference.  In  contrast. 
Alternative  D-2  would  have  permitted 
the  corporation  or  labor  organization  to 
publicize  the  endorsement  only  by 
responding  to  quesitons  posed  during  a 
routine  press  conference. 

Several  comments  preferred 
Alternative  D-1,  believing  that 
Alternative  D-2  could  be  easily 
manipulated,  and  is  an  artificial 
distinction.  The  Commission  agrees, 
and  has  therefore  decided  to  adopt 
Alternative  D-1. 

The  proposed  rules  would  also  have 
permitted  corporations  and  labor 
organizations  to  have  contact  with 
candidates  to  the  limited  extent 
necessary  to  make  the  endorsement, 
without  treating  these  communications 
as  impermissible  in-kind  contributions. 
The  Commission  sought  comment, 
however,  on  whether  this  limitation  on 
candidate  contact  would  inhibit  the 
corporation's  or  labor  organization's 
ability  to  obtain  the  information  needed 
to  make  an  endorsement  decision. 
While  one  commenter  expressed 
concern  that  these  discussions  with 
candidates  and  their  campaign  staff 
were  unnecessary  and  provided  an 
opportunity  to  coordinate  endorsements 
%vith  candidates,  another  commenter 
beUeved  that  organizations  need  to 
know  the  nature  and  viability  and 
organization  of  the  canipaign,  and  thus 
the  candidate's  likehhood  of  success. 

The  Commission  agrees  that 
organizations  need  to  discuss  various 
issues  with  candidates  and  their  staff 
when  deciding  who  to  endorse.  Hence, 
the  language  in  section  114.4(c)(6)(ii) 
has  been  revised  to  allow  a  greater  range 
of  discussion  with  the  candidate  or 
campaign  staff  prior  to  the  endorsement. 
However,  the  public  announcement  of 
the  endorsement  may  not  be 
coordinated  with  the  candidate  or  the 
candidate's  agents  or  authorized 
committee. 

Finally,  the  new  rules  advise 
consulting  the  Internal  Revenue  Code 
and  IRS  regulations  regarding 
restrictions  and  prohibitions  on 
endorsements  by  nonprofit 
corporations.  The  Internal  Revenue 
Service  indicated  in  its  comment  that 
nonprofit  corporations  organized  under 
26  U.S.C.  501(c)(3)  cannot  endorse 
candidates. 

8.  Candidate  Appearances  on 
Educational  Institution  Premises 

The  FECA  prohibits  corporations  from 
making  contributions  to  or  giving 
anything  of  value  to  a  federal  candidate, 
including  free  use  of  facilities,  such  as 
halls  and  auditoriums.  Since  most 


private  colleges  and  universities  are 
incorporated,  this  prohibition  appUes  to 
them.  The  NPRM  included  draff 
provisions  to  clarify  the  Commission's 
interpretation  of  this  statutory 
prohibition  as  it  applies  to  incorporated 
educational  institutions.  In  the 
proposed  rules,  section  114.4(c)(7) 
included  an  exception  to  permit 
colleges,  universities,  and  other 
incorporated  nonprofit  educational 
institutions  which  are  exempt  from 
federal  taxation  under  26  U.S.C. 
501(c)(3)  to  make  their  premises 
available  to  groups  that  are  associated 
with  the  school  and  wish  to  invite 
candidates  to  address  students,  feculty 
and  the  general  public,  under  certain 
conditions. 

Several  comments  and  witnesses 
expressed  an  overall  concern  that  the 
Commission  was  attempting  to  ovei^ 
regulate  political  speech  on  campuses? 
They  pointed  out  that  historically, 
universities  have  sought  to  promote  the 
free  exchange  and  debate  of  ideas  in  an 
intellectual  environment,  and  have  tried 
to  stimulate  student  interest  in 
democratic  processes  and  institutions. 
They  were  also  concerned  that  the  new 
rules  could  affect  classroom 
discussions.  The  Internal  Revenue 
Service  indicated  that  the  proposed  PEC 
rules  were  more  specific  than  the  "fects 
and  drcumstances"  test  used  by  the 
IRS,  but  did  not  conflict  with  that  test. 

Tlie  Commission  has  now  revised 
new  paragraph  (c)(7)  of  section  114.4  in 
a  number  of  respects  to  clarify  the  intent 
of  the  new  rules.  First,  language  has 
been  added  at  paragraph  (c)(7)(i)  to 
clarify  that  educational  institutions  may 
continue  to  charge  candidates  the  usual 
and  normal  charge  for  the  use  of  their 
feciUties.  Secondly,  private  colleges, 
imiversities,  and  other  incorporated        * 
nonprofit  educational  institutions  may 
make  their  premises  available  to 
candidates  who  wash  to  address 
students,  faculty,  the  academic 
community,  or  the  general  pubUc 
(whomever  is  invited)  at  no  cost  or  for 
less  than  the  usual  and  normal  charge. 
See  11  CFR  114.4(c)(7Kii).  However,  the 
school  must  make  reasonable  efforts  to 
ensure  that  the  appearances  are 
conducted  as  speeches,  question  and 
answer  sessions,  or  other  academic 
events,  and  do  not  constitute  campaign 
rallies.  Incorporated  educational 
institutions  may  also  continue  to  allow 
individuals  who  are  candidates  to 
appear  in  another  capacity,  such  as 
officeholders  or  prominent  speakers  on 
particular  issues,  if  they  do  not  refer-to 
the  cam{>aign  or  their  status  as 
candidates.  See,  e.g.,  AO  1992-6.  The 
new  rules  also  do  not  prevent 
.  candidates  from  participating  in  campus 


events  in  other  capacities,  such  as  whffli 
the  candidate  is  auo  a  feculty  member. 

Although  the  proposed  rules  in  the 
Notice  covered  cuididate  appearances 
on  college  campuses,  they  did  not 
specifically  address  cancUdate  debates. 
As  noted  by  the  commenters.  there  is  a 
long  tradition  of  holding  candidate 
debates  in  college  auditoriiuns.  The 
Commission  did  not  intend  to  ciutail 
this  practice,  and  the  final  rules  do  not 
prevent  such  debates  from  being  held. 
Colleges  and  universities  that  qualify  for 
tax-exempt  status  under  26  U.S.C. 
501(c)(3)  may  stage  candidate  debates  in 
accordance  with  the  requirements  set 
out  in  11  CFR  110.13  and  114.4(f). 

The  proposed  rules  in  section 
114.4(c)(7Ki)  would  have  required 
educational  institutions  to  have  an 
established  policy  allowing  associated 
organizations,  such  as  student  groups,  to 
sponsor  candidate  appearances  so  long 
as  the  policy  does  not  fevor  one 
candidate  or  party  over  any  other. 
Several  commenters  questioned  the 
need  for  such  a  poUcy,  and  expressed 
concern  that  colleges  and  imiversities 
would  be  forced  to  grant  access  to  thefr 
fedlities  to  groups  not  connected  with 
the  educational  institution. 
ConsequenUy,  the  language  in  new 
section  114.4(c)(7)  is  being  amended  to 
include  a  more  general  requirement  that 
the  educational  institution  does  not 
fevor  any  one  candidate  or  poUtical 
puty  in  allowing  the  appearances. 

The  proposed  rules  also  sought  to 
ensure  tlut  admission  to  a  candidate's 
appearance  would  not  be  based  on  party 
affiliation,  or  any  other  indications  of 
support  for  or  opposition  to  the 
candidate  by  requiring  either  the 
educational  institution  or  the 
sponsoring  group  to  control  access  to 
the  fedlity,  rather  than  the  candidate's 
campaign  committee.  This  proposal  has 
been  dropped  as  impracticable. 

The  NPkM  indicated  that  one 
objective  was  to  ensure  that  these 
candidate  appearances  will  not  become 
campaign  rallies,  fimdraising  events,  or 
opportunities  for  the  sdiool  or  group 
issuing  the  invitation  to  expressly 
advocate,  or  encoiuage  the  audience  to 
expressly  advocate,  the  election  or 
defeat  of  the  candidate  who  is 
appearing.  Accordingly,  the  proposals 
sought  to  restrict  the  presence  of 
campaign  banners,  posters,  balloons  and 
other  similar  itons  which  would  be 
viewed  as  indicative  of  a  campaign 
rally.  Several  commenters  and  witnesses 
recognized  the  necessity  for  educational 
institutions  to  refrain  from  express 
advocacy,  so  as  to  avoid  jeopardizing 
their  nonprofit  status.  However,  the 
conunents  also  emphasized  the  practical 
difficulties  in  trying  to  control 


expressions  of  support  or  opposition  by 
the  audience,  and  trying  to  ensure  that 
a  campaign  rally  atmosphere  does  not 
ensue.  They  also  questioned 
distinctions  between  posters  and  hats  or 
buttons.  Finally,  they  argued  that 
colleges  are  pubUc  fora,  and  the 
government's  abihty  to  restrict  si>eech 
in  public  fora  is  limited. 

tlie  revised  rules  in  paragraph 
(c)(7)(ii)(B)  retain  the  prohibition 
against  die  educational  institution 
engaging  in  express  advocacy.  However, 
the  language  regarding  a  campaign  rally 
atmosphere  has  been  modified  to 
require  the  educational  institution  to 
m^e  reasonable  efforts  to  ensure  that 
the  appearance  does  not  turn  into  a 
campaign  rally,  lliis  does  not  require 
the  college  or  university  to  monitor 
buttons  or  campaign  materials  brought 
in  or  worn  by  members  of  the  audience. 
These  provisions  are  consistent  with  the 
requirement  that  exempt  organizations 
under  26  U.S.C.  501(c)(3)  refrain  from 
participating  in  or  intervening  in 
poUtical  campaigns. 

The  NPRM  also  proposed  a 
prohibition  against  candidates 
collecting  contributions  during  the 
appearance,  coupled  with  language 
allowing  candidates  to  ask  for 
contributions  to  be  sent  to  their 
campaign  committees.  The  Notice  also 
suggested  a  provision  barring 
educational  institutions  from  soUdting 
contributions.  The  comments  generally 
supported  these  proposals  as  consistent 
with  the  nonprofit  status  of  these 
educational  institutions  under  the 
Internal  Revenue  Code.  They  also 
suggested  that  candidates  be  informed 
in  advance  that  they  may  not  collect 
contributi(His. 

It  is  not  necessary  to  include  in  the 
final  rules  these  restrictions  on 
soUdting  and  collecting  contributions. 
They  are  already  subsumed  within  the 
requirement  that  the  educational 
institution  make  a  reasonable  effort  to 
ensiue  the  candidate  appearance  does 
not  become  a  campaign  raUy.  In 
addition,  candidate  appearances  at 
incorporated  private  coUeges  and 
universities  are  already  subject  to 
additional  requirements  imder  the 
Internal  Revenue  Code  and  regulations 
issued  thereunder. 

The  NPRM  also  included  provisions 
allowing  educational  institutions  to 
invite  the  media  to  cover  these 
candidate  appearances  and  to  broadcast 
them  to  the  general  pubUc,  provided  the 
schools  follow  the  same  guidelines  that 
would  apply  to  other  corporations,  as 
set  forth  in  section  114.3(c)(2)(iii)  and 
section  114.4(b)(l)(viii).  The 
Commission  has  decided  not  to  include 
this  provision  in  the  final  rules  and  to 


allow  educational  institutions  and  the 
news  media  to  work  out  their  own 
arrangements. 

9.  Candidate  Appearances  in  Churches 

The  NPRM  presented  the  possibiUty 
of  issuing  rules  regarding  candidate 
appearances  in  diurches  and  reUgious 
fedUties.  However,  this  topic  received 
Uttie  attention  from  the  commenters. 
The  large  niunber  of  other  more 
immediate  issues  in  this  rulemaking 
may  have  overshadowed  considerations 
of  candidate  appearances  in  religious 
settings.  At  this  point,  the  Commission 
has  decided  to  defer  this  matter  for 
further  consideration. 

10.  Registration  and  Get-Out-The-Vote 
Drives 

Voter  registration  and  get-out-the-vote 
drives  aimed  at  the  general  public  or  at 
employees  outside  the  restricted  class 
have  been  moved  from  previous 
paragraph  (c)  to  renumbered  paragraph 
(d)  of  section  114.4.  The  NPRM 
included  several  revisions  to  this 
provision,  most  of  which  are  included 
in  the  attached  final  rules.  First,  the 
regulations  distinguish  between  the 
speech  and  nonspeech  components  of 
voter  drives.  Thus,  the  rules  conform  to 
the  MCFL  dedsion  by  applying  an 
express  advocacy  standanl  to  the  speech 
components  of  voter  drives.  Hence,  new 
language  in  paragraph  (d)(1)  indicates 
that  communications  containing  express 
advocacy  may  not  be  made  during  voter 
drives  aimed  at  employees  outside  the 
restrided  class,  or  diuing  voter  drives 
aimed  more  broadly  at  the  general 
pubUc. 

The  revised  voter  drive  rules  also 
indude  changes  regarding  the 
nonspeech  components  of  voter  drives. 
Under  section  114.4(d),  corporations 
and  labor  organizations  may  condud 
voter  registration  and  get-out-the-vote 
drives  without  the  involvement  of  a 
nonprofit  organization  which  is 
described  in  26  U.S.C.  501  (c)(3)  or 
(c)(4).  To  the  extent  that  AO  1978-102 
indicates  that  such  drives  must  be 
jointly  sponsored  with  a  dvic  or 
nonprofit  organization,  that  opinion  is 
superseded  by  the  regulatory  changes  to 
this  section.  However,  the  vaUdity  of 
AO  1980-45,  which  affirmed  the  abiUty 
of  a  501(c)(3)  nonprofit  corporation  to 
condud  a  voter  registration  drive,  is  not 
affeded  by  the  revised  rules.  Paragraph 
(d)(2)  spedfies  that  these  drives  cannot 
be  coordinated  with  any  candidate  or 
poUtical  party.  Moreover,  under 
paragraph  (d)(5),  workers  cannot  be  paid 
only  to  register  voters  supporting  a 
particular  candidate  or  political  party. 

Both  the  proposed  and  the  final  rules 
in  section  114.4(d)(4)  contemplate 
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continuing  the  longstanding  policy  tliat 
informaticHi  and  aantance  in  tMirtering 
and  voting  shall  not  jw  withheld  on  the 
basis  of  supfwrt  lor  1^  oppoaitian  to 
particular  candidates  or  political 
parties.  New  InngiiSMn  in  parsgrsph 
(d)(6)  indicates  that  those  receiving 
inftuination  at  assisljanne  must  be 
notified  in  writing  t|at  their  party  or 
candidate  preference  may  not  be  a 
basis  tat  refusing  th^m  assistance.  This 
requirement  can  be  easily  satisfied 
simply  by  posting  a  ^gn  at  a  voter 
registration  table  or  in  a  vdiicle  used  to 
ta£e  voters  to  the  p<4l'- 

The  comments  and  testimony 
revealed  little,  if  any.  consensus 
regsrding  these  proposals.  There  was 
opposition  to  sectio*  114.4(d)  on  the 
grounds  that  voter  d^ves  are  something 
of  value  to  candidates,  and  are  therefore 
contributions  or  axpj^nditures.  There 
was  also  concern  that  the  proposals  did 
not  contain  suffident  safeguards  against 
electioneering  and  cocwdination  with 
candidates.  On  the  dthw  hand,  othen 
believed  that  the  Commission  has  no 
authority  to  prohibit  comdinating  voter 
registration  and  get-cut-the-vote  drive 
communications  with  candidates,  and 
that  the  <mly  restriction  on  this  activity 
should  be  that  the  organization  must 
refrain  from  expressi  advocacy.  The 
provisions  requiring  certain 
notifications  to  the  targets  of  the  drive 
were  thought  to  be  linnecessary  and 
expensive.  The  Internal  Revenue 
Service  indicated  that  while  the  FEC's 
rules  are  more  specific  than  theirs,  they 
do  not  impinge  upoa  the  Internal 
Revenue  Service's  "facts  and 
circumstances"  test^ 

After  carehilly  coasidering  the 
ctxnments,  the  Comtnission  has  decided 
that  the  proposals  u^  the  NPRM  are  in 
keeping  %vith  the  FSIA  and  the  MCFL 
dedsion.  Thus,  the  final  rules  follow  the 
proposed  rules,  witl^  two  minor 
changes.  First,  paracraph  (d)(3)  has  been 
modified  to  clarify  mat  voter 
registraticm  and  get-but-the-vote  drives 
cannot  be  targeted  primarily  at 
individuals  who  will  register  with,  or 
vote  for,  the  party  prefenred  by  the  drive 
sponsor.  Second,  the  rules  spedfy  that 
voter  registration  eflbits  may  indude 
transp<fftation  to  ths  place  of 
registration  in  addition  to  transportation 
to  the  polls. 

11.  Membership  Or|anizations.  Trade 
Associations,  Cooperatives  and 
CorpOTations  Without  Capital  Stock 

Paragraph  (e)  of  section  114.4 
generally  follows  plevious  paragraph  (d) 
by  spedfying  that  tkese  organizations 
may  hold  candidate  appearances  under 
the  same  conditions  as  other 
corporations. 


12.  Candidate  Debates 

Provisions  governing  the  funding  of 
candidate  deta«rtes,  which  were 
previously  loceted  in  section  114.4(e). 
are  now  located  in  section  114.4(f). 
These  rules  have  hem  revised  in  two 
respects.  First,  these  debates  are  no 
longer  refeired  to  as  "nonpartisan.'* 
Second,  the  term  "bona  fide"  has  been 
moved  so  that  it  modifies  "newspaper, 
magazine  and  other  periodical 
publication,"  instead  of  modifying 
"broadcaster."  This  change  conforms  to 
the  wording  of  the  candidate  debate 
rules  in  11 CFR  110.13.     'v  ^ 

Section  114.12    Incmporation  of 
PoUtxal  Committees;  Payment  of  Fringe 
Benefits 

This  section  has  been  renamed  to 
make  it  easier  for  the  reader  to  locate  the 
topics  covered.  In  addition,  paragraph 
(b)  of  section  114.12,  which  pertains  to 
candidates  using  corporate  and  labor 
organization  meeting  rooms,  has  been 
moved  to  new  section  114.13. 


11  CFR  Part  102 

Political  oommitleee  and  parties, 
Reporttng  and  reomikeeping 
requirements. 

llCFBPaitlOe 

Elections,  Reporting  and 
recordkeeping  requirements. 

llCFRPartUO 

Campaign  funds.  Political  committees 
and  parties. 

llCFRPartlU 

Business  and  industry.  Electi<ms, 
Labor. 

For  the  reasons  set  out  in  the 
preamble.  Subchapter  A,  Chapter  I  of 
Title  11  of  the  Ck)de  of  Federal 
Regulations  is  amended  as  follows: 

PART  100-SCOPE  AND  OEFINfTIONS 
(2UAC.431) 

1.  The  authority  dtation  for  Part  100 
continues  to  read  as  follows: 


Section  114.13    Use  of  Meeting  Rooms         Audmctty:  2  U.S.C  431. 43«(aK8). 


This  new  section  replaces  previous  11 
CFR  114.12(b).  h  peimits  corporaticms 
and  labor  organizations  to  make  meeting 
rooms  available  to  a  candidate  or 
political  committee  if  the  room  is 
customarily  made  available  to  dubs, 
dvic  or  commimity  groups,  and  if  the 
rooms  are  made  avauable  to  any  other 
candidate  or  committee  upon  request  It 
diCfere  from  the  previous  rule,  however, 
in  that  it  does  not  not  refer  to  making 
rooms  available  on  a  "nonpartisan 
basis."  One  cmnmenter  (Ejected  to  this 
provision  arguing  that  it  sanctions  the 
poUtical  use  of  labor  organization 
fedlities  paid  for.  in  part,  with  the 
forced  dues  of  employees.  Issues 
involving  compulsory  union  dues  are 
more  properly  within  the  jurisdiction  of 
the  Department  of  Labor. 

Certification  of  no  EflGsct  Porsoant  to  5 
U.S.C  605(b)  (Sagnlatory  Flexibility 
Act) 

The  attached  final  rules  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  basis  for 
this  certification  is  that,  few,  if  any. 
small  entities  will  be  afibded  by  these 
final  rules.  In  addition,  any  small 
mtities  afieded  are  already  required  to 
comply  with  the  requirements  of  the 
Federal  Election  Campaign  Ad. 

ListofSobfects 

11  CFR  Part  100 

Elections. 


2. 11  CFR  part  100  is  amended  by 
revising  paragraph  (b)(21)  of  section 
100.7  to  read  as  follows: 

flOOiT   Contrtbution(2UAC.431(^ 

(b)»  •  * 

(21)  Funds  provided  to  defray  costs 
incurred  in  staging  candidate  debates  in 
accordance  with  the  provisions  of  11 
CFR  110.13  and  114.4(0. 

3. 11  CFR  Part  100  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(23),of 
section  100.8  to  read  as  follows: 

flOOJ   Eq)anditiira(2UAC.43im). 

(b)-  •  * 

(3)  Any  cost  incurred  for  activity 
designed  to  encourage  individuals  to 
register  to  vote  or  to  vote  is  not  an 
expenditure  if  no  effort  is  or  has  been 
made  to  determine  the  party  or 
candidate  preference  of  individuals 
before  Micouraging  them  to  register  to 
vote  or  to  vote,  except  that  corporations 
and  labor  organizations  shall  engage  in 
such  activity  in  accordance  with  11  CFR 
114.4  (c)  and  (d).  See  also  11  CFR 
114.3(c)(4). 


(23)  Funds  used  to  defray  costs 
incurred  in  staging  candidate  debates  in 
accordance  Mrim  the  provisions  of  11 
CFR  110.13  and  114.4(f). 


PART  lOa-REGUSTRATION. 
OIIQAMZATION.ANO 
RECORDKEEPINQ  BY  POUTICAL 
COMMITTEES  (2  UJS.C.  433) 

4.  The  authority  dtation  for  Part  102 
continues  to  read  as  foUows: 

AndMrity:  2  U.S.a  432.433. 438(sX8]. 
441d. 

5. 11  CFR  part  102  is  amended  by 
revising  paragraph  (c)(1)  of  section 
102.4  to  read  as  follows: 

1102.4   AUiiHiHaUalhe  lennlnaMoo  (2 
UAa433(dM2)). 

(c)*  •  • 

(1)  The  committee  has  complied  with 
the  debt  settlement  procedures  set  forth 
at  11  CFR  part  116. 


PART  109-MDEPENDENT 
EXPENDTTURES  (2  US.C.  431(17), 
434(C)) 

6.  The  authority  dtation  for  part  109 
continues  to  read  as  follows: 


;  2  U.S.C  431(17),  434(c). 
438(aX8).  441d. 

7. 11  CFR  part  109  is  amended  by 
revising  paragraph  (b)(4)  of  sedion 
109.1  to  read  as  foUows: 

1109.1    Dennmone(2UA&431(17)). 

(b)  •  •  • 

(4)  Made  with  tite  cooperation  or  with 
the  prior  consent  of.  or  in  consultation 
with,  or  at  the  request  m  suggestion  of , 
a  candidate  or  any  agent  t>r  authorized 
committee  of  the  candidate— 

(i)  Means  any  arrangnnent, 
coordination,  or  direction  by  the 
candidate  or  his  or  her  agent  prior  to  the 
publication,  distribution,  display,  or 
fafoadcast  of  the  communication.  An 
ajqiendituro  will  be  presumed  to  be  so 
made  ndien  it  is — 

(A)  Based  on  infonnaticm  about  the 
candidate's  plans.  pro)ects.  or  needs 
provided  to  the  expending  person  by  the 
candidate,  or  by  the  candidate's  agents, 
with  a  view  toward  having  an    . 

Tinditiue  made;  or 
)  Made  by  or  through  any  person 
who  is.  or  has  been,  au&orized  to  raise 
or  eamead  funds,  who  is.  or  has  been, 
an  officer  of  an  authorized  committee, 
or  who  is,  or  has  been,  receiving  any 
fonn  of  compensation  or  reimbursement 
from  the  candidate,  the  candidate's 
committee  or  agent; 

(ii)  But  does  not  indude  providing  to 
the  expending  person  upon  request 
Commissian  guidelines  on  independent 
expenditures. 


PART  IIO-CONTRIBIinON  AND 
EXPENDITURE  LMffTATIONS  AND 
PROMBmONS 

8.  The  authority  dtation  for  part  110 
continues  to  read  as  foUows: 

AndMrtty:  2  U.S.C  431(B),  431(9). 
432(c)(2),  437d(aK8),  438(aMe8).  441a.  441b. 
441d,  441e,  441f,  441g  and  441h. 

9. 11  CFR  part  110  is  amended  by 
adding  new  section  110.12  to  read  as 
follows: 

fliai2   Oandidalaappearanoeeonpubile 
educeHoiiel  inatNution  piemleee. 

(a)  Rental  of  facilities  at  usual  and 
normal  charge.  Any  imincorporated 
public  educational  institution  exempt 
from  federal  taxation  under  26  U.S.C. 
115,  such  as  a  school,  college  or 
imiversity,  may  make  its  fedUties 
available  to  any  candidate  at  poUtical 
committee  in  the  ordinary  course  of 
biisiness  and  at  the  usual  and  normal 
diarge.  In  this  event,  the  requirements 
of  paragraph  (b)  of  this  secticm  are  not 
appUc^le. 

(b)  Use  of  facilities  at  no  charge  or  at 
less  than  the  usual  and  normal  charge. 
An  imincorporated  pubUc  educational 
institution  exempt  from  federal  taxation 
under  26  U.S.C.  115,  such  as  a  school, 
college  or  university,  may  sponsor 
appearances  by  candiidates,  candidates' 
representatives  or  representatives  of 
poUtical  parties  at  which  such 
individuals  address  or  meet  the 
institution's  academic  conunimity  or  the 
general  pubUc  (whichever  is  invited)  on 
Uie  educational  institution's  premises  at 
no  charge  at  at  less  than  the  usual  and 
nonnal  charge,  if: 

(1)  The  educational  institution  makes 
reasenable  efforts  to  ensure  that  the 
appearances  constitute  speeches, 
question  and  answer  sessions,  or  similar 
communications  in  an  academic  setting, 
and  makes  reasonable  efforts  to  ensure 
that  the  appearances  are  not  conduded 
as  campa^  ralUes  or  events;  and 

(2)  Ihe  educational  institution  does 
not,  in  con|unction  with  the  appearance, 
expressly  advocate  the  election  or  defeat 
of  any  dearly  identified  candidate(s)  or 
candidates  of  a  dearly  identified 
poUtical  party,  and  does  not  fevor  any 
one  candidate  or  poUtical  party  over  any 
other  in  aUowing  such  appearances. 

10. 11  CFR  part  110  is  amended  by 
revising  section  110.13  to  read  as 
foUows: 


fllOllS 

(a)  Staging  organizations.  (1) 
Nonprofit  oiganizatians  described  in  26 
U.S.C  501  (cMS)  or  (c)(4)  and  which  do 
not  endorse,  support,  or  oppose  poUtical 
candidates  or  political  parties  may  stage 


candidate  debates  in  accordance  with 
this  section  and  11  CFR  114.4(f). 

(2)  Broadcastere,  bona  fide 
newspapera,  magazines  and  other 
periodical  pubUcations  may  stage 
candidate  debates  in  accordance  with 
this  sedion  and  11  CFR  114.4(f). 

(b)  Debate  structure.  The  structiue  of 
debates  staged  in  accordance  with  this 
section  and  11  CFR  114.4(f)  is  left  to  the 
discretion  of  the  staging  organization(s), 
provided  that: 

(1)  Such  debates  indude  at  least  two 
candidates;  and 

(2)  The  staging  organizaUonCs)  does 
not  structure  the  debates  to  promote  at 
advance  one  candidate  over  another. 

(c)  Criteria  for  candidate  selection. 
For  aU  debates,  staging  orgamzation(s) 
must  use  pre-established  objective 
criteria  to  determine  which  candidates 
may  partidpate  in  a  debate.  For  general 
election  debates,  staging  oiganization(s) 
shaU  not  use  nomination  by  a  partlciilar 
poUtical  party  as  the  sole  ohjective 
criterion  to  determine  whether  to 
indude  a  candidate  in  a  debate.  For 
debates  held  prior  to  a  primary  election, 
caucus  or  convention,  staging 
organizations  may  restrid  candidate 
participation  to  candidates  seeking  the 
nomination  of  one  party,  and  need  not 
stage  a  debate  for  candidates  seeking  the 
nomination  of  any  other  poUtical  party 
or  independent  candidates. 

PART  114— CORPORATE  AND  LABOR 
ORQAMZATION  ACTIVITY 

11.  The  authority  dtation  for  part  114 
continues  to  read  as  foUows: 

AoriMritjr:  2  U.S.C  431(8MB).  431(9XB), 
432. 437d(aX8),  43S(aH8).  and  441b. 

12. 11  CFR  part  114  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2) 
introductory  text  and  (a)(2)(U),  and  by 
adding  paragraph  (})  to  section  114.1  as 
foUowrs. 


1114.1 

(a)  For  piuposes  of  part  114  and 
section  12(h)  of  Uie  PubUc  UtiUty 
Holding  Company  Ad  (15  U.S.C 
791(h))- 

(1)  The  terms  contribution  and 
expenditure  shaU  indude  any  dired  or 
indired  payment,  distribution,  loan, 
advance,  deposit,  or  gift  of  money,  or 
any  services,  or  anything  of  value 
(except  a  loan  of  money  by  a  State  bank, 
a  fSderaUy  chartered  depodtoiy 
institution  (induding  a  national  bank) 
or  a  deporitory  institution  whose 
deposits  and  accounts  are  insured  by 
the  Federal  Deposit  Insurance 
Corporation  or  the  National  Credit 
Union  Administration,  if  such  loan  is 
made  in  accordance  with  11  CFR 
100.7(b)(ll))  to  any  candidate.  poUtical 
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party  or  ccanmittM^  (nganization,  or  any 


oo  with  any 
le  offioBS  referrod  to 
(b)  as  applicable. 
bation  and 
include— 


other  person  in  ( 
election  to  any  oft 
in  11 CFR  114.2  (a 

(2)  The  terms  I 
ficpendrfairr  shall 

0)*  •  • 

(ii)  Registration  «nd  get-out-the-vote 
mmpaigimt  by  a  corporation  aimed  at  its 
stocuioiders  and  ejiocutive  or 
administrative  pertonnel,  and  their 
families,  or  by  a  labor  organization 
aimed  at  its  members  and  executive  or 
administrative  personnel,  and  their 
fiunilies,  as  described  in  11  CFR  114.3; 
•       •       •        •       • 

(})  RMtricted  c7a^.  A  corporation's 
reacted  class  is  its  stockholders  and 
executive  or  admiiiistiative  personnel, 
and  their  families,  land  the  executive 
and  administrative  personnel  of  its 
subsidiaries,  hrantiies,  divisions,  and 
d^Murtments  and  their  families.  A  labor 
orgsnizaticm's  restricted  class  is  its 
members  and  executive  or 
administrative  personnel,  and  their 
families.  For  comif  unications  \mder  11 
CFR  114.3.  the  restricted  class  of  an 
incorpwated  membership  organization, 
inonporated  trade  association, 
incorporated  coopbrative  or  corporation 
without  capital  sU}ck  is  its  members  and 
executive  or  admi|iistrative  personnel, 
and  their  families.' (The  solidtable  class 
of  a  membership  (Xganization, 
cooperative,  corpc^tation  without  capital 
stock  or  trade  anqciatiim.  as  described 
in  11  CFR  114.7  sAd  114.8.  may  include 
some  parsons  wlu^  are  not  ccmsidered 
part  of  the  organi^tion's  restricted 
class,  and  may  ex^ude  some  perscms 
who  are  in  the  restricted  class.) 

13. 11  CFR  part  114  is  unended  by 
revising  section  114.2  to  read  as  follows: 

( 114.2    ProMbHIof^  ON  oonMbuUone  and 


(a)  National  ban|cs  and  corpcaations 
(Hganizad  by  authbrity  of  any  l^w  of 
Confess  are  profi|bited  from  making  a 
contribution,  as  defined  in  11  CFR 
114.1(a).  in  connection  with  any 
election  to  any  political  ofBce, 
including  local.  State  and  Federal 
offices,  or  in  conntBCtion  with  any 
primary  election  0r  political  convention 
or  caucus  held  to  tolect  candidates  for 
any  political  office,  including  any  local. 
SM.B  at  Federal  office.  National  banks 
and  corp<»ations  brganized  by  authority 
of  any  law  of  Congress  are  prohibited 
form  making  expenditures  as  defined  in 
11 FR  114.1(a)  for  communications  to 
those  outside  the  restricted  class 
expresslv  advocafing  the  election  or 
delsat  of  one  or  more  clearly  identified 
candidateis)  or  th^  candidates  of  a 
deerly  identifiedjpolitical  party,  with 
le^MCt  to  an  elec  i<m  to  any  political 


office,  including  any  local.  State  or 
Federal  office. 

(1)  Such  national  banks  and 
corporations  may  engage  in  the 
activities  permitted  by  11  CFR  part  114. 
except  to  the  extent  that  such  activity  is 
foaretuosed  1^  |»ovisions  of  law  other 
than  the  Act.  

(2)  The  provisions  of  11  CFR  part  114 
apply  to  the  activities  of  a  national 
bank,  or  a  corporation  mganiaed  by  any 
law  of  Congress,  in  connection  with 
local.  State  and  Federal  elections. 

(b)  Any  corporation  whatever  or  any 
labor  organization  is  prohibited  from 
making  a  contribution  as  defined  in  11 
CFR  114.1(a)  in  connection  with  any 
Federal  election.  Except  as  provided  at 
11  CFR  114.10,  corporations  and  labor 
organizations  are  prohibited  from 
making  expenditures  with  respect  toa 
Federal  election  (as  defined  in  11  CFR 
114.1(a))  for  communications  to  those 
outside  the  restricted  class  expressly 
advocating  the  election  or  defeat  of  one 
or  more  clearly  identified  candidate(s) 
or  the  candidates  of  a  clearly  identified 
political  party. 

(c)  Disbursammts  by  corporations  and 
labor  organizations  for  the  election- 
related  activities  described  in  11  CFR 
114.3  and  114.4  will  not  cause  those 
activities  to  be  contributions  or 
expenditures,  even  when  coordinated 
with  any  candidate,  candidate's  agent, 
candidate's  authorized  committee(s)  or 
any  (tarty  committee  to  the  extent 
permitted  in  those  sections. 
Coordination  beyond  that  described  in 
11  CFR  114.3  and  114.4  shall  not  cause 
subsequent  activities  directed  at  the 
restricted  class  to  be  considered 
contributions  or  expenditures.  However, 
such  coordination  may  be  considered 
evidence  that  could  negate  the 
independence  of  subsequent 
communications  to  those  outside  the 
restricted  class  by  the  corporation,  labor 
oiganization  or  its  separate  segregated 
fund,  and  could  result  in  an  in-kind 
contribution.  See  11  CFR  109.1 
regarding  independent  e^qienditiues 
and  coordination  with  candidates. 

(d)  A  candidate,  political  committee, 
or  other  person  is  pn^bited  bom 
knowingly  accepting  or  receiving  any 
contribution  prohibited  by  this  section. 

(e)  No  officer  or  director  of  any 
corporation  or  any  national  bank,  and 
no  officer  of  any  labor  organization  shall 
consent  to  any  contribution  or 
expenditure  by  the  corporation,  national 
bank,  or  labor  (nganization  prohibited 
by  this  section. 

(f)  Facilitating  the  moJb'/ig  of 
contributions.  (1)  Corporations  and 
labor  organizations  (including  offioera, 
directon  or  other  representatives  acting 
as  agents  of  corporations  and  labor 


ofganizations)  are  prohibited  from 
facilitating  the  making  cX  contributions 
to  candidates  or  political  committees, 
other  than  to  the  seperate  segregated 
funds  of  the  carpontions  and  labor 
organizations.  Facilitation  means  using 
c(»porate  or  labor  oiganization 
resources  or  facilities  to  engage  in 
fundraising  activities  in  connection 
writh  any  fsdwal  election,  sudi  as 
activities  wddch  go  beyond  the  limited 
exemptions  set  forth  in  11  CFR  100.7. 
100.8. 114.9(a)  through  (c)  and  114.13. 
A  corjxnation  does  not  facilitate  the 
makkig  of  a  contribution  to  a  candidate 
or  political  committee  if  it  provides 
goods  at  services  in  the  ordinary  course 
of  its  business  as  a  commercial  vendor 
in  accordance  with  11  CFR  part  116  at 
the  usual  and  normal  charge. 

(2)  Examples  of  facilitating  the 
maldng  of  ctmtributions  include  but  are 
not  Ui^ted  to-* 

(i)  Fundraising  activities  by 
corporations  (except  commercial 
vendora)  or  l^x>r  organizations  that 
involve — 

(A)  Officials  or  emplojrees  of  the 
corporation  or  labor  cnganization 
ordering  or  directing  subordinates  or 
support  staff  (who  therefore  are  not 
acting  as  volunteere)  to  plan,  oiganize  or 
carry  out  the  fundraising  project  as  a 
part  of  their  worii  responsibilities  using 
corporate  or  labor  organization 
resources,  unless  the  corporation  or 
labor  (nganization  re(»ives  adven(» 
paymMit  for  the  fair  market  value  of 
such  servi(xs; 

tfi)  Failure  to  reimburse  a  corporation 
or  Ubm  organization  within  a 
(x>mmercidly  reasonable  time  for  the 
use  of  (xirporate  facilities  d>s(3ibed  in 
11  CFR  114.9(d)  in  connecti(m  Mrith 
such  fundraising  activities; 

(C)  Using  a  corporate  or  labor 
organization  list  of  (nistomen,  clients, 
vend(HS  or  others  who  are  not  in  the 
restricted  class  to  solicit  ccmtributions 
or  dirtribute  invitations  to  the 
fundraiser,  unless  the  corporation  or 
U)or  organization  receives  advance 
payment  for  the  fair  market  value  of  the 
Ust; 

(D)  Using  meeting  rooms  that  are  not 
customarily  made  available  to  clubs, 
dvic  or  community  organizati(ms  or 
other  groups;  or 

(E)  Providing  catering  or  other  food 
services  operated  or  obuined  by  the 
corporation  or  labor  organization,  unless 
the  corporation  or  labor  organization 
receives  advance  payment  for  the  fair 
market  value  of  the  services; 

(ii)  Providing  materials  for  the  .j.. 
purpose  of  transmitting  or  delivering  ^« 
contributions,  such  as  stamps.  ,<, 

envelopes  addressed  to  a  can(lidate  or 
political  committee  other  than  the 
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corporation's  or  labor  organization's 
separate  segregated  fund,  or  other 
similar  items  which  would  assist  in 
transmitting  or  delivering  contributions, 
but  not  including  providing  the  address 
of  the  candidate  or  political  committee; 

(iii)  Soliciting  contributions 
earmarked  for  a  candidate  that  are  to  be 
(X)llected  and  forwarded  by  the 
(X>rporation's  or  labor  organizations's 
separate  segregated  fund,  ex(»pt  to  the 
extent  such  contributions  also  are 
treated  as  contributions  to  and  by  the 
separate  segregated  fund;  or 

(iv)  Using  (xwrcion,  such  as  the  threat 
of  a  (ietrimental  job  action,  the  threat  of 
any  other  finan(nal  reprisal,  or  the  threat 
of  force,  to  urge  any  individual  to  make 
a  contribution  or  engage  in  fundraising 
activities  on  behalf  of  a  candidate  or 
political  committee. 

(3)  Fa(nlitating  the  making  of 
(x>ntribution8  does  not  include  the 
following  activities  if  conducted  by  a 
separate  segregated  fund — 

(i)  Any  activity  specifically  permitted 
under  11  CFR  110.1, 110.2,  or  114.5 
through  114.8,  including  soliciting 
(X)ntributions  to  a  candidate  or  political 
committee,  and  making  in  kind 
contributions  to  a  candidate  or  political 
committee;  and 

(ii)  Collecting  and  forwarding 
contributions  earmarked  to  a  candidate 
in  accordance  with  11  CFR  110.6. 

(4)  Facilitating  the  making  of 
contributions  also  does  not  include  the 
following  activities  if  conducted  by  a 
corporation  or  labor  oiganization — 

(i)  Enrolling  members  of  a 
corporation's  or  labor  organization's 
restricted  class  ma  payroll  deduction 
plan  or  check-onsystem  which  deducts 
contributions  from  dividend  or  payroll 
checks  to  make  contributions  to  the 
(X)rporation's  or  labor  organization's 
separate  segregated  fund  or  an  employee 
participation  plan  pursuant  to  11  CFR 
114.11; 

(ii)  Soliciting  contributions  to  be  sent 
diredly  to  candidates  if  the  solicitation 
is  directed  to  the  restricted  class,  see  11 
CFR  114.1(a)(2)(i);  and 

(iii)  Soliciting  contributions   " 
earmarked  for  a  candidate  that  are  to  be 
collected  and  forwarded  by  the 
corporation's  or  labor  organization's 
separate  segregated  fund,  to  the  extent 
such  contributions  also  are  treated  as 
contributions  to  and  by  the  separate 
segregated  fund. 

14. 11  CFR  part  114  is  amended  by 
revising  section  114.3  to  read  as  follows: 

S 11 4.3    Olsbursements  for 
communications  to  ttM  restricted  class  in 
connection  with  a  Federai  election. 

(a)  General.  (1)  Corporations  and  labor 
organizations  may  make 


conununications  on  any  subject, 
including  communications  containing 
express  advocacy,  to  their  restricted 
class  or  any  part  of  that  class. 
Corporations  and  labor  organizations 
may  also  make  the  commimications 
permitted  under  11  CFR  114.4  to  their 
restricned  class  or  any  part  of  that  class. 
The  activities  permitted  under  this 
section  may  involve  election-related 
coordination  with  candidates  and 
political  committees.  See  11  CFR  109.1 
and  114.2(c)  regarding  independent 
expenditures  and  coordination  with 
candidates. 

(2)  Incorporated  membership 
organizations,  incorporated  trade 
associations,  incorporated  cooperatives 
and  corporations  without  capital  stock 
may  make  communications  to  their 
restricted  class,  or  any  part  of  that  class 
as  permitted  in  paragraphs  (a)(1)  and  (c) 
of  this  section. 

(b)  Reporting  communications 
containing  express  advocacy. 
Disbursements  for  communications 
expressly  adv(x»ting  the  election  or 
defeat  of  one  or  more  clearly  identified 
candidate(s)  made  by  a  corporation, 
including  a  corporation  described  in 
paragraph  (a)(2)  of  this  section,  or  labor 
organization  to  its  restricted  class  shall 
be  reported  in  accordance  with  11  CFR 
100.8(b)(4)  and  104.6. 

(c)  Communications  containing 
express  advocacy.  Communications 
containing  express  advocacy  which  may 
be  made  to  the  restricted  class  include, 
but  are  not  limited  to,  the  examples  set 
forth  in  paragraphs  (c)(1)  through  (c)(4) 
of  this  section. 

(1)  Publications.  Printed  material 
expressly  advocating  the  election  or 
defeat  of  one  or  more  clearly  identified 
can(iidate(s)  or  candidates  of  a  clearly 
identified  political  party  may  be 
distributed  by  a  corporation  or  by  a 
■  labor  organization  to  its  restricted  class, 
provided  that: 

(i)  The  material  is  produced  at  the 
expense  of  the  corporation  or  labor 
organization;  and 

(ii)  The  material  constitutes  a 
communications  of  the  views  of  the 
corporation  or  the  labor  organization, 
and  is  not  the  republication  or 
reproduction,  in  whole  or  in  part,  of  any 
broadcast,  transcript  or  tape  or  any 
written,  graphic,  or  other  form  of 
campaign  materials  prepared  by  the 
candidate,  his  or  her  campaign 
committees,  or  their  authorized  agents. 
A  corporation  or  labor  organization 
may,  under  this  section,  use  brief 
quotations  from  speeches  or  other 
materials  of  a  candidate  that 
demonstrate  the  candidate's  position  as 
part  of  the  corporation's  or  labor 


organization's  expression  of  its  own 
views. 

(2)  Candidate  and  party  appearances. 
(i)  A  corporation  may  allow  a  candidate, 
candidate's  representative  or  party 
representative  to  address  its  restricted 
class  at  a  meeting,  convention  or  other 
function  of  the  corporation,  but  is  not 
required  to  do  so.  A  labor  organization 
may  allow  a  candidate  or  party 
representative  to  address  its  restricted 
class  at  a  meeting,  convention,  or  other 
function  of  the  labor  organization,  but  is 
not  required  to  do  so.  A  corporation  or 
labor  organization  may  bar  other 
candidates  for  the  same  office  or  a 
different  office  and  their 
representatives,  and  representatives  of 
other  parties  addressing  the  restricted 
class.  A  corporation  or  labor 
organization  may  allow  the  presence  of 
employees  outside  the  restricted  class  of 
the  corporation  or  labor  organization 
who  are  necessary  to  administer  the 
meeting,  other  guests  of  the  corporation 
or  labor  organization  who  are  being 
honored  or  speaking  or  participating  in 
the  event,  and  representatives  of  the 
news  media. 

(ii)  The  candidate,  candidate's 
representative  or  party  representative 
may  ask  for  contributions  to  his  or  her 
campaign  or  party,  or  ask  that 
contributions  to  tiie  separate  segregated 
fund  of  the  corporation  or  labor 
orgamzation  be  designated  for  his  or  her 
campaign  or  party.  The  incidental 
solicitation  of  persons  outside  the 
corporation's  or  labor  organization's 
restricted  class  who  may  be  present  at 
the  meeting  as  permitted  by  this  section 
will  not  be  a  violation  of  11  CFR  part 
114.  The  candidate's  representative  or 
party  representative  (other  than  an 
offi(»r,  director  or  other  representative 
of  a  corporation  or  official,  member  or 
employee  of  a  labor  organisation)  or  the 
candidate,  may  accept  contributions 
before,  during  or  after  the  appearance  at 
the  mSeting,  convention  or  other 
function  of  the  corporation  or  labor 
organization. 

(iii)  The  corporation  or  labor 
organization  may  suggest  that  members 
of  its  restricted  class  contribute  to  the 
candidate  or  party  committee,  but  the 
collection  of  contributions  by  any 
officer,  director  or  other  representative 
of  the  corporation  or  labor  organization 
before,  during,  or  after  the  appearance 
while  at  the  meeting,  is  an  example  of 
a  prohibited  facilitation  of  contributions 
under  11  CFR  114.2(f). 

(iv)  If  the  corporation  or  labor 
organization  permits  more  than  one 
candidate  for  the  same  office,  or  more 
than  one  (»ndidate's  representative  or 
party  representative,  to  address  its 
restricted  class,  and  permits  the  news 
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media  to  cover  or  caisy  an  appearance 
by  one  candidate  or  cjindidate's 
representative  or  partjr  representative, 
the  corporation  or  labor  organization 
shall  also  permit  the  iiews  media  to 
cover  or  carry  the  appearances  by  the 
other  candidate(s)  for  that  office,  or  the 
other  candidates'  repflesentatives  or 
party  representatives.  If  the  corporation 
or  labor  organization  permits  a 
representative  of  the  Qews  media  to 
cover  or  carry  a  candidate  or  candidate's 
representative  or  party  representative 
appearance,  the  corpo^tion  or  labor 
organization  shall  prcKide  all  other 
representatives  of  the  taews  media  with 
equal  access  for  covering  or  carrying 
that  appearance.  Equcfl  access  is 
provided  by — 

(A)  Providing  advance  information 
regarding  the  appearance  to  the 
representatives  of  the  newrs  media 
whom  the  corporaticm  or  labor 
organization  ciistomatily  contacts  and 
other  representatives  df  the  news  media 
upon  request;  and 

(B)  Allowing  all  representatives  of  the 
news  media  to  cover  or  carry  the 
appearance,  through  the  use  of  pooling 
arrangements  if  necessary. 

(3)  Phone  banks.  A  corporation  or  a 
labor  organization  may  establish  and 
operate  phone  banks  t)o  communicate 
■with  its  restricted  cla^s,  urging  them  to 
register  and/or  vote  for  a  particular 
candidate  or  candidates,  or  to  register 
with  a  partict^^  political  party. 

(4)  Refpstratjmi  and{get-out-the-vote 
drives.  A  corporation  or  a  labor 
organization  may  conduct  registration 
and  get-out-the-vote  dkives  aimed  at  its 
restricted  class.  Registration  and  get-out- 
the-vote  drives  include  providing 
transportation  to  the  ijlace  of 
registration  and  to  the  polls.  Such  drives 
may  include  communications 
containing  express  adVocacy,  such  as 
urging  individuals  to  register  with  a 
particular  party  or  to  Tote  for  a 
particular  candidate  or  candidates. 
Information  and  other  assistance 
regarding  registering  or  votiilg, 
including  transportatuon  and  other 
services  o^red,  shall  not  be  withheld 
or  refused  on  the  basis  of  support  for  or 
opposition  to  particular  candidates,  or  a 
particular  political  party. 

15.  11  CFR  part  114  is  amended  by 
revising  section  114.4  to  read  as  follows: 

f  114.4    DWMirMnMntVtor 
communtcetlona  beyon0  the  r— tricted 
das*  In  ccnnactiofi  wHi  a  Federal  atectlon. 

(a)  General.  A  corporation  or  labor 
organization  may  communicate  beyond 
the  restricted  class  in  accordance  with 
this  section.  Any  cominimications 
which  a  corporation  or  labor 
organization  may  make  to  the  general 


public  under  paragraph  (c)  of  thijs 
section  may  also  be  made  to  the 
corporation's  or  labor  organization's 
restricted  class  and  to  other  employees 
and  their  families.  Communications 
which  a  corporation  or  labor 
organization  may  make  only  to  its ' 
employees  (including  its  restricted 
class)  and  their  families,  but  not  to  the 
general  public,  are  found  in  paragraph 
(b)  of  this  section.  Communications 
which  a  corporation  or  labor 
organization  may  make  only  to  its 
restricted  class  are  found  at  11  CFR 
114.3.  The  activities  permitted  under 
paragraphs  (b)  and  (c)  of  this  section 
may  involve  election-related 
coordination  with  candidates  and 
poUtical  committees  only  to  the  extent 
permitted  by  this  section.  See  11  CFR 
109.1  and  114.2(c)  regarding 
independent  expenditures  and 
coordination  with  candidates. 
Incorporated  membership  organizations, 
incorporated  trade  associations, 
incorporated  cooperatives  and 
corporations  without  capital  stock  will 
be  treated  as  corporations  for  the 
purpose  of  making  communications 
beyond  the  restricted  class  under  this 
section. 

(b)  Communications  by  a  corporation 
or  labor  organization  to  employees 
beyond  its  restricted  class —  (1) 
Candidate  and  party  appearances  on 
corporate  premises  or  at  a  meeting, 
convention  or  other  function. 
Corporations  may  permit  candidates, 
candidates'  representatives  or 
representatives  of  political  parties  on 
corporate  premises  or  at  a  meeting, 
convention,  or  other  function  of  the 
corporation  to  address  or  meet  its 
restricted  class  and  other  employees  of 
the  corporation  and  their  families,  in 
accordance  with  the  conditions  set  forth 
in  paragraphs  (b)(l)(i)  through 
(b)(l)(viii)  of  this  section.  Other  guests 
of  the  corporation  who  are  being 
honored  or  speaking  or  participating  in 
the  event  and  representatives  of  the 
news  media  may  be  present.  A 
corporation  may  bar  all  candidates, 
candidates'  representatives  and 
representatives  of  political  parties  from 
addressing  or  meeting  its  restricted  class 
and  other  employees  of  the  corporation 
and  their  families  on  corporate  premises 
or  at  any  meeting,  convention  or  other 
function  of  the  corporation. 

(i)  If  a  candidate  for  the  House  or 
Senate  or  a  candidate's  representative  is 
permitted  to  address  or  meet  employees, 
all  candidates  for  that  seat  who  request 
to  appear  must  be  given  a  similar 
opportunity  to  appear; 

(ii)  If  a  Presidential  or  Vice 
Presidential  candidate  or  candidate's 
representative  is  permitted  to  address  or 


meet  employees,  all  candidates  for  that 
office  who  are  seeking  the  nconination 
or  election,  and  who  meet  pre- 
established  objective  criteria  under  11 
CFR  110.13(c),  and  who  request  to 
appear  must  be  given  a  similar 
opportunity  to  appear; 

Uii)  If  representatives  of  a  political 
party  are  permitted  to  address  or  meet 
employees,  representatives  of  all 
political  parties  which  had  a  candidate 
or  candidates  on  the  ballot  in  the  last 
general  election  or  which  are  actively 
engaged  in  placing  or  will  have  a 
candidate  or  candidates  on  the  ballot  in 
the  next  general  election  and  who 
request  to  appear  must  be  given  a 
similar  opportunity  to  appear; 

(iv)  The  candidate's  representative  or 
party  representative  (other  than  an 
officer,  director  or  other  representative 
of  a  corporation)  or  the  candidate,  may 
ask  for  contributions  to  his  or  her 
campaign  or  party,  or  ask  that 
contributions  to  the  separate  segregated 
fund  of  the  corporation  be  designated 
for  his  or  her  campaign  or  party.  The 
candidate,  candidate's  representative  at 
party  representative  shall  not  accept 
contributions  before,  during  or  after  the 
appearance  while  at  the  meeting, 
convention  or  other  function  of  the 
corporation,  but  may  leave  campaign 
materials  or  envelopes  for  membera  of 
the  audience.  A  corporation,  its 
restricted  class,  or  other  employees  of 
the  corporation  or  its  separate 
segregated  fund  shall  not,  either  orally 
or  in  writing,  solicit  or  direct  or  control 
contributions  by  membera  of  the 
audience  to  any  candidate  or  party  in 
conjimction  with  any  api>earance  by  any 
candidate  or  party  representative  under 
this  section,  and  shall  not  facilitate  the 
making  of  contributions  to  any  such 
candidate  or  party  (see  11  CFR  114.2(f)); 

(v)  A  corporation  or  its  separate 
segregated  fund  shall  not,  in 
conjunction  with  any  candidate, 
candidate  representative  or  party 
representative  appearance  under  this 
section,  expressly  advocate  the  election 
or  defeat  of  any  clearly  identified 
candidate(s)  or  candidates  of  a  clearly 
identified  political  party  and  shall  not 
promote  or  encourage  express  advocacy 
by  employees; 

(vi)  No  candidate,  candidate's 
representative  or  party  representative 
shall  be  provided  with  more  time  or  a 
substantially  better  location  than  other 
candidates,  candidates'  representatives 
or  party  representatives  who  appear, 
imless  the  corporation  is  able  to 
demonstrate  that  it  is  clearly  impractical 
to  Provide  all  candidates,  candidates' 
representatives  and  party 
representatives  with  similar  times  or 
locations; 
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(vii)  Coordination  with  each 
candidate,  candidate's  agent,  and 
candidate's  authorized  committee(s) 
may  include  discussions  of  the 
structiu«,  format  and  timing  of  the 
candidate  appearance  and  the 
candidate's  positions  on  issues,  but 
shall  not  include  discussions  of  the 
candidate's  plans,  projects,  or  needs 
relating  to  the  campaign;  and 

(viii)  Representatives  of  the  news 
media  may  be  allowed  to  be  present 
during  a  candidate,  candidate 
representative  or  party  representative 
appearance  imder  this  section,  in 
accordance  with  the  procedures  set 
forth  at  11  CFR  114.3(c)(2)(iv). 

(2)  Candidate  and  party  appearances 
on  labor  organization  premises  or  at  a 
meeting,  convention  or  other  function.  A 
labor  organization  may  permit 
candidates,  candidates'  representatives 
or  representatives  of  political  parties  on 
the  labor  organization's  premises  or  at  a 
meeting,  convention,  or  other  function 
of  the  labor  organization  to  address  or 
meet  its  restricted  class  and  other 
employees  of  the  labor  organization,  and 
their  families,  in  accordance  with  the 
conditions  set  forth  in  paragraphs  (b)(1) 
(i)  through  (iii),  (vi)  through  (viii),  and 
paragraphs  (b)(2)  (i)  and  (ii)  of  this 
section.  Other  guests  of  the  labor 
organization  who  are  being  honored  or 
speaking  or  participating  in  the  event 
and  representatives  of  the  news  media 
may  be  present.  A  labor  organization 
may  bar  all  candidates,  candidates' 
representatives  and  representatives  of 
political  parties  from  addressing  or 
meeting  its  restricted  class  and  other 
employees  of  the  labor  organization  and 
their  families  on  the  labor  organization's 
premises  or  at  any  meeting,  qonvention 
or  other  function  of  the  labor 
organization. 

(i)  The  candidate's  representative  or 
party  representative  (other  than  an 
official,  member  or  employee  of  a  labor 
organization)  or  the  candidate,  may  ask 
for  contributions  to  his  or  her  campaign 
or  party,  or  ask  that  contributions  to  the 
separate  segregated  fund  of  the  labor 
organization  be  designated  for  his  or  her 
campaign  or  party.  The  candidate, 
candidate's  representative  or  party 
representative  shall  not  accept 
contributions  beTore,  during  or  after  the 
appearance  while  at  the  meeting, 
convention  or  other  function  of  the 
labor  organization,  but  may  leave 
campaign  materials  or  envelopes  for 
membera  of  the  audience.  No  official, 
member,  or  employee  of  a  labor 
organization  or  its  separate  segregated 
fund  shall,  either  orally  or  in  writing, 
solicit  or  direct  or  control  contributions 
by  membera  of  the  audience  to  any 
candidate  or  party  representative  under 


this  section,  and  shall  not  facilitate  the 
making  of  contributions  to  any  such 
candidate  or  party.  See  11  CFR  114.2(f). 

(ii)  A  labor  organization  or  its  separate 
segregated  fund  shall  not,  in 
conjunction  with  any  candidate  or  party 
representative  appearance  under  this 
section,  expressly  advocate  the  election 
or  defeat  of  any  clearly  identified 
candidate(s),  and  shall  not  promote  or 
encoiuage  express  advocacy  by  its 
membera  or  employees. 

(c)  Conununications  by  a  corporation 
or  labor  organization  to  the  general 
public. 

(1)  General.  A  corporation  or  labor 
organization  may  make  the 
communications  described  in 
paragraphs  (c)(2)  through  (c)(5)  of  this 
section  to  the  general  public.  The 
general  pubUc  includes  anyone  who  is 
not  in  the  corporation's  or  labor 
organization's  restricted  class.  The 
provisions  of  paragraph  (c)  of  this 
section  shall  not  prevent  a  qualified 
nonprofit  corporation  under  11  CFR 
114.10(c)  from  including  express 
advocacy  in  any  communication  made 
to  the  general  public  under  paragraphs 
(c)(2)  through  (c)(5)(i)  of  this  section. 

(2)  Registration  and  voting 
communications.  A  corporation  or  labor 
organization  may  make  registration  and 
get-out-the  vote  communications  to  the 
general  pubUc,  provided  that  the 
commimications  do  not  expressly 
advocate  the  election  or  defeat  of  any 
clearly  identified  candidate(s)  or 
candidates  of  a  clearly  identified 
political  party.  The  preparation  and 
distribution  or  registration  and  get-out- 
the-vote  communications  shall  not  be 
coordinated  with  any  candidate(s)  or 
poUtical  party.  A  corporation  or  labor 
organization  may  make  communications 
permitied  under  this  section  through 
postera,  billboards,  broadcasting  media, 
newspapere,  newsletter,  brochures,  or 
similar  means  of  communication  with 
the  general  public. 

(3J  Official  registration  and  voting 
information. 

(i)  A  corporation  or  labor  organization 
may  distribute  to  the  general  public,  or 
reprint  in  whole  and  distribute  to  the 
general  public,  any  registration  or  voting 
information,  such  as  instructional 
materials,  which  has  been  produced  by 
the  official  election  administrators. 

(ii)  A  corporation  or  labor 
organization  may  distribute  official 
registration-by-mail  forms  to  the  general 
public.  A  corporation  or  labor 
organization  may  distribute  absentee 
ballots  to  the  general  public  if  permitted 
by  the  applicable  State  law. 

(iii)  A  corporation  or  labor 
organization  may  donate  funds  to  State 
or  local  govenunent  agencies 


responsible  for  the  administration  of 
elections  to  help  de&ay  the  costs  of 
printing  or  distributing  registration  or 
voting  information  and  forms. 

(iv)  The  corporation  or  labor 
organization  shall  not,  in  coimection 
with  any  such  distribution,  expressly 
advocate  the  election  or  defeat  of  any 
clearly  identified  candidate(s)  or 
candidates  of  a  clearly  identified 
poUtical  party  and  shall  not  encourage 
registration  with  any  particular  poUtical 
party. 

(vj  The  reproduction  and  distribution 
of  registration  or  voting  information  and 
forms  shall  not  be  coordinated  with  any 
candidate(s)  or  poUtical  party. 

(4)  Voting  records.  A  corporation  or 
labor  organization  may  prepare  and 
distribute  to  the  general  public  the 
voting  records  of  Membera  of  Congress, 
provided  that  the  voting  record  and  all 
communications  distributed  with  it  do 
not  expressly  advocate  the  election  or 
defeat  of  any  clearly  identified 
candidate,  clearly  identified  group  of 
candidates  or  candidates  of  a  clearly 
identified  political  party.  The  decision 
on  content  and  the  distribution  of  voting 
records  shall  not  be  coordinated  with 
any  candidate,  group  of  candidates  or 
poUtical  party. 

(5)  Voter  guides.  A  corporation  or 
labor  organization  may  prepare  and 
distribute  to  the  general  public  voter 
guides  consisting  of  two  or  more 
candidates'  positions  on  campaign 
issues,  including  voter  guides  obtained 
from  a  nonprofit  organization  which  is 
described  in  26  U.S.C.  501  (c)(3)  or 
(c)(4),  provided  that  the  voter  guides 
comply  with  either  paragraph  (c)(5)(i)  or 
(c)(5)(ii)  (A)  through  (E)  of  this  section. 
The  sponsor  may  include  in  the  voter 
guide  biographical  information  on  each 
candidate,  such  as  education, 
employment  positions,  offices  held,  and 
community  involvement. 

(i)  The  corporation  or  labor 
organization  shall  not  contact  or  in  any 
other  way  act  in  cooperation, 
coordination,  or  consultation  with  or  at 
the  request  or  suggestion  of  the 
candidates,  the  candidates'  committees 
or  agents  regarding  the  preparation, 
contents  and  distribution  of  the  voter 
guide,  and  no  portion  of  the  voter  guide 
may  expressly  advocate  the  election  or 
defeat  of  one  or  more  clearly  identified 
candidate(s)  or  candidates  of  any  clearly 
identified  political  party. 

(ii)  (A)  "The  corporation  or  labor 
organization  shall  not  contact  or  in  any 
other  way  act  in  cooperation, 
coordination,  or  consultation  with  or  at 
the  request  or  suggestion  of  the 
candidates,  the  candidates'  commitiees 
or  agents  regarding  the  preparation, 
contents  and  distribution  of  the  voter 
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guide,  except  that  q^lestions  may  be 
directed  in  writing  \p  the  candidates 
included  in  the.votef  guide  and  the 
candidates  may  respt>nd  in  writing; 

(B)  All  of  the  candidates  for  a 
particular  seat  or  offlce  shall  be 
provided  an  equal  opportunity  to 
respond,  except  that  in  the  case  of 
Presidential  and  Vice  Presidential 
candidates  the  corp<lration  or  labor 
organization  may  choose  to  direct  the 
questions  only  to  those  candidates 
who^ 

[1]  Are  seeking  th^  nomination  of  a 
particular  political  piarty  in  a  contested 
primary  election;  or 

(2)  Appear  on  the  fteneral  election 
ballot  in  the  state(s)  where  the  voter 
guide  is  distributed  tr  appear  on  the 
general  election  ballot  in  enough  states 
to  win  a  majority  of  the  electoral  votes; 

(C)  No  candidate  may  receive  greater 
prominence  in  the  voter  guide  than 
other  participating  candidates,  or 
substantially  more  s|)ace  for  responses; 

P)  The  voter  guide  and  its 
accompanying  materials  shall  not 
contain  an  electionef  ring  message;  and 

(E)  The  voter  guidf  and  its 
accompanying  materials  shall  not  score 
or  rate  the  candidates'  responses  in  such 
a  way  as  to  convey  an  electioneering 
message. 

(6)  Endorsements.  A  corporation  or 
labor  organization  may  endorse  a 
candidate  and  may  aommunicate  the 
endorsement  to  its  restricted  class 
through  the  publications  described  in  11 
CFR  114.3(c)(1)  or  during  a  candidate 
appearance  under  11|  CFR  114.3(c)(2), 
provided  that  no  more  than  a  de 
minimis  number  of  copies  of  the 
publication  which  ii^udes  the 
endorsement  are  circulated  beyond  the 
restricted  class.  The  ^rporation  or  labor 
organization  may  publicly  announce  the 
endorsement  and  sta^e  the  reasons 
therefor,  in  accordanlce  with  the 
conditions  set  forth  ki  paragraphs  (c)(6) 
(i)  and  (ii)  of  this  section.  Tbe  Internal 
Revenue  Code  and  regulations 
promulgated  thereunder  should  be 
consulted  regarding  restrictions  or 
prohibitions  on  endorsements  by 
nonprofit  corporations  described  in  26 
U.S.C.  501(c)(3). 

(i)  The  public  announcement  of  the 
endorsement  may  bej  made  through  a 
press  release  and  prQss  conference. 
Disbursements  for  thie  press  release  and 
press  confisrence  shall  be  de  minimis. 
The  disbursements  shall  be  considered 
de  minimis  if  the  press  release  and 
notice  of  the  press  conference  is 
distributed  only  to  the  representatives  of 
the  news  media  that  the  corporation  or 
labor  nganization  customarily  contacts 
when  issuing  non-political  press 


releases  or  holding  press  conferences  for 
other  purposes. 

(ii)  The  public  announcement  of  the 
endorsement  may  not  be  coordinated 
with  the  candidate,  the  candidate's 
agents  or  the  candidate's  authorized 
committee(s). 

(7)  Candidate  appearances  on 
educational  institution  premises — (i) 
Rental  of  facilities  at  usual  and  normal 
charge.  Any  incorporated  nonprofit 
educational  institution  exempt  from 
federal  taxation  under  26  U.S.C. 
501(c)(3),  such  as  a  school,  college  or 
university,  may  make  its  facilities 
available  to  any  candidate  or  political 
committee  in  the  ordinary  course  of 
business  and  at  the  usual  and  normal 
charge.  In  this  event,  the  requirements 
of  paragraph  (c)(7)(ii)  of  this  section  are 
not  applicable. 

(ii)  Use  of  facilities  at  no  charge  or  at 
less  than  the  usual  and  normal  charge. 
An  incorporated  nonprofit  educational 
institution  exempt  from  federal  taxation 
under  26  U.S.C  501(c)(3),  such  as  a 
school,  college  ot  university,  may 
sponsor  appearances  by  candidates, 
candidates'  representatives  or 
representatives  of  political  parties  at 
which  such  individuals  address  or  meet 
the  institution's  academic  community  or 
the  general  pubUc  (whichever  is  invited) 
on  the  educational  institution's 
premises  at  no  charge  or  at  less  than  the 
usual  and  normal  charge,  if: 

(A)  The  educational  institution  makes 
reasonable^efibrts  to  ensure  that  the 
appearances  constitute  speeches, 
question  and  answer  sessions,  or  similar 
communications  in  an  acadnnic  setting, 
and  makes  reasonable  efforts  to  ensure 
that  the  appearances  are  not  conducted 
as  campaign  ralUes  or  events;  and 

(B)  The  educational  institution  does 
not.  in  conjimction  with  the  appearance, 
expressly  advocate  the  election  or  defeat 
of  any  clearly  identified  candidate(s)  or 
candidates  of  a  clearly  identified 
political  party,  and  does  not  bvor  any 
one  candidate  or  political  party  over  any 
other  in  allowing  such  appearances. 

(d)  Registration  and  get-out-the-vote 
drives.  A  corporation  or  labor 
organization  may  support  or  conduct 
voter  registration  and  get-out-the-vote 
drives  which  are  aimed  at  employees 
outside  its  restricted  class  and  the 
general  public  in  accordance  with  the 
conditions  set  forth  in  paragraphs  (d)(1) 
through  (d)(6)  of  this  section. 
Registration  and  get-out-the-vote  drives 
include  providing  transportation  to  the 
polls  or  to  the  place  of  registration. 

(1)  The  corporation  or  labor 
organization  shall  not  make  any 
commimication  expressly  advocating 
the  election  or  defeat  of  any  clearly 
identified  candidate(s)  or  candidates  of 


a  clearly  identified  political  party  as 
part  of  the  voter  registration  or  get-out- 
the-vote  drive. 

(2)  The  registration  or  get-out-the-vote 
drive  shall  not  be  coordinated  with  any 
candidate(s)  or  political  party. 

(3)  The  registration  drive  shall  not  be 
directed  primarily  to  individuals 
previously  registered  with,  or  intending 
to  register  with,  the  political  party 
favored  by  the  corporation  or  labor 
organization.  The  get-out-the-vote  drive 
shall  not  be  directed  primarily  to 
individuals  currently  registered  with  the 
political  party  favored  by  the 
corporation  or  labor  organization. 

(4)  These  services  shall  be  made 
available  without  regard  to  the  voter's 
political  preference.  Information  and 
other  assistance  regarding  registering  or 
voting,  including  transportation  and 
other  services  offered,  shall  not  be 
withheld  or  refused  on  the  basis  of 
support  for  or  opposition  to  particular 
candidates  or  a  particular  political 
party. 

(5 J  Individuals  conducting  the 
registration  or  get-out-the-vote  drive 
shall  not  be  paid  on  the  basis  of  the 
number  of  individuals  registered  or 
transported  who  support  one  or  more 
particular  candidates  or  political  party. 

(6)  The  corporation  or  labor 
organization  shall  notify  those  receiving 
information  or  assistance  of  the 
requirements  of  paragraph  (d)(4)  of  this 
section.  The  not^cation  shall  be  made 
in  writing  at  the  time  of  the  registration 
or  get-out-the-vote  drive. 

(e)  Incorporated  membership 
organizations,  incorporated  trade 
associations,  incorporated  cooperatives 
and  corporations  without  capital  stock. 
An  incorporated  membership 
organization,  incorporated  trade 
association,  incorporated  cooperative  or 
corporation  without  capital  stock  may 
permit  candidates,  candidates' 
representatives  or  representatives  of 
political  parties  to  address  or  meet 
membera  and  employees  of  the 
organization,  and  their  families,  on  the 
organization's  premises  or  at  a  meeting, 
convention  or  other  function  of  the 
organization,  in  accordance  with  the 
conditions  set  forth  in  paragraphs  (b)(1) 
(i)  through  (viii)  of  this  section. 

(f)  Candidate  d^xttes.  (1)  A  nonprofit 
organization  described  in  11  CFR 
110.13(a)(1)  may  use  its  own  funds  and 
may  accept  funds  donated  by 
corporations  or  labor  organizations 
under  paragraph  (f)(3)  of  this  section  to 
defray  costs  incurred  in  staging 
candidate  debates  held  in  accordance 
with  11  CFR  110.13. 

(2)  A  broadcaster,  bona  fide 
newspaper,  magazine  or  other 
periodical  publication  may  use  its  own 
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funds  to  defiay  costs  incurred  in  staging 
public  candidate  debates  held  in 
accordance  with  11  CFR  110.13. 

(3)  A  corporation  or  labor 
organization  may  donate  funds  to 
nonprofit  organizations  qualified  under 
11  CFR  110.13(a)(1)  to  stage  candidate 
debates  held  in  accordance  with  11  CFR 
110.13  and  114.4(f). 

16. 11  CFR  part  114  is  amended  by 
revising  the  title  of  section  114.12.  and 
by  removing  and  reserving  paragraph  (b) 
of  section  114.12  to  read  as  follows: 


{114.12    Incorporation  of  politlcal 
committees;  Payment  of  fringe  benefits. 

•  •        •        •        * 

(b)  (Reserved] 

•  •       •        *        • 

17. 11  CFR  part  114  is  amended  by 
adding  section  114.13  to  read  as  follows: 

§114.13    Use  of  meeting  rooms. 

Notwithstanding  any  other  provisions 
of  part  114,  a  corporation  or  labor 
organization  which  customarily  makes 
its  meeting  rooms  available  to  clubs, 
civic  or  community  organizations,  or 


other  groups  may  make  such  facihties 
available  to  a  political  committee  or 
candidate  if  the  meeting  rooms  are  made 
available  to  any  candidate  or  political 
committee  upon  request  and  on  the 
same  terms  given  to  other  groups  using 
the  meeting  rooms. 

Dated:  December  8, 1995. 
Danny  L.  McDonald, 
Chairman,  Federal  Election  Commission. 
[FR  Doc.  95-30381  Filed  12-13-95;  8:45  am) 
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r:  Environment  Protection 
Agency  (EPA). 
ACTKM:  Policy  Staten]0nt. 


EPA  is  issuing  a  final  policy 
statement  on  labeling  revisions  required 
by  the  Worker  Prote^on  Standard 
(WPS)  for  sale  or  distitibution  of  certain 
agricultural  pesticide^  after  October  23, 
1995.  This  policy  addresses  pesticide 
products  that  are  witfajin  the  scope  of  the 
WPS,  do  not  bear  full  WPS  labeling,  and 
are  being  sold  or  distributed  by  any 
person,  other  than  the  registrant.  Certain 
statements  are  require|d  to  be  placed  on 
the  labeling  of  all  pesticide  products 
within  the  scope  of  the  WPS.  These 
statements  reference  the  WPS  and 
certain  practices  intended  to  reduce  or 
eliminate  human  exposure  to  pesticides. 
In  most  instances,  the$e  statements  were 
required  to  appear  on  jail  WPS  products 
by  April  21, 1994.  Wfajolesalers  and 
dealers  may  have  stocks  of  product  that 
do  not  have  WPS  complying  labeling. 
This  policy  presents  options  for  the 
registrant  to  relabel  the  product  or 
authorize  the  person(9)  holding  the 
product  for  distribuUdn  or  sale  to 
relabel  the  product.  TJiis  policy 
statement  does  not  apj)ly  to  growers, 
custom  applicators,  or  other  persons 
holding  product  for  their  own  use, 
unless  they  also  distribute  and  sell 
pesticides  or  are  regis^ants. 
EFFECTIVE  DATE:  This  jiolicy  became 
effective  on  September  28, 1995.  The 
contents  of  this  statenlent  were  issued 
on  September  28, 199^,  as  Pesticide 
Regulation  (PR)  Notic|  95-5. 
FOR  FURTHER  INFORMAItoN  COMTACT: 
James  Tompkins,  Office  of  Pesticide 
Programs  (7505C),  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
1921  Jefferson  Davis  Highway,  Crystal 
Mall  #2,  Rm.  239,  Arlimgton,  VA,  703- 
305-5697,  e-mail:        j 
tompkins.james@epan|ail.epa.gov. 
SUPPt-EMENTARY  INFORIUTION:  The 
Agency  is  issuing  a  final  policy 
statement  that  allows  registrants  or  their 
authorized  representatives  that  sell  or 
distribute  pesticides  to  relabel  non- 
complying  pesticide  products  in  their 
possession.  The  polic]  provides 


to  Wine  labels 
i^e  ri—ptiaTe  wilh  WPS 
MquiiMMOte.  so  ^at  sudi  products  may 
be  legally  soM  and  distributed  after 
October  23, 1995.  The  lequired  actions 
ft  rsgistiMU,  wbehsakrs,  aad  retailers 
to  relabel  praAicts  we  discussed  to  aid 
compUaBoe  with  tbe  policy.  AH 
products  within  the  scope  of  WPS  must 
bear  final,  printed  WPS  replacement 
labeling  after  October  23. 19W.  Except 
for  products  that  have  been  canceled, 
products  accompanied  mily  by  geomic 
supplemental  Mieling,  as  eutUned  in  PR 
Notice  93-11,  are  not  considered 
labeled  in  compUanoe  with  the  WPS 
provisions  after  October  23. 1995. 


I. 


afliM  Policy 


EPA  will  permit  registrants  or  their 
authorized  representatives  to  relabel 
non-complying  stocks  of  products  that 
do  not  bear  full  WPS  labeling.  Under 
this  policy,  the  registrant  has  the  option 
to  either  relabel  the  product  or  provide 
written  authorization  to  the  person(s) 
holding  the  product  for  distribution  or 
sale  to  relabel  the  product.  Both  the 
registrant  and  the  person(s)  holding 
sach  pesticides  are  responsible  for 
relabeling  these  products  in  accordance 
with  the  WPS  and  this  policy  statement. 
This  policy  statement  does  not  apply  to 
growers,  custom  applicators,  or  other 
persons  holding  products  for  their  own 
use,  unless  they  also  distribute  and  sell 
pesticides  or  are  registrants. 

Using  the  decision  diagram  presented 
in  this  policy  statement,  registrants  may 
determine  if  they  hold  non-complying 
products  that  require  amended  labeling. 
If  a  product  requires  amended  labeling, 
the  registrant  may  conduct  or  provide 
written  authorization  for  wholesalers  or 
retailers  to  do  relabeling,  and  provide 
product-speciCc  WPS  labeling.  Options 
for  amended  labeling  include:  a  final 
printed  WPS-complying  replacement 
label  and  supplemental  product-specific 
labeling.  Supplemental  labeling  must  be ' 
provided  to  the  end-user  whenever  the 
product  is  offered  for  sale  and  a  "STOP 
sticker"  is  affixed  to  the  existing  label. 
Pesticide-specific  relabeling  may  occur 
at  any  site  without  registration  of  the 
site  as  a  pesticide-producing 
establishment.  Under  the  provisions  of 
this  policy,  relabeling  of  stocks  of 
products  with  non-complying  labels 
may  be  carried  out  by  person(s)  acting 
under  the  authority  of  the  registrant  as 
an  "authorized  agent"  of  the  registrant. 
The  policy  also  addresses  how  to  revise 
labels  of  orphaned  and  deleted  use 
products,  products  that  have  been 
transferred,  and  dormant  products. 


The  1992  WPS  reauims  that  certain 
stataments  be  plaoaa  on  tbe  labeling  of 
all  pesticide  products  within  the  scope 
of  tke  staadard.  These  statements 
mference  the  WPS  asd  certain  practices 
intended  to  reduce  or  eliminate  human 
exposure  to  pesticides.  The  WPS  also 
establidmd  a  schedule  for  meeting  these 
labeling  requirements.  The  schedule 
required  that,  by  April  21. 1994,  all 
registrants  of  pMtiddes  covered  by  the 
WPS  had  to  amend  product  Idling  in 
accordance  with  PR  Notice  93-7  and  93- 
11.  Kfost  products  sold  or  distributed  by 
registrants  since  April  21, 1994,  should 
have  WPS-complying  labeling.  In  some 
instances,  wholesalers  and  retailers  may 
have  stocks  of  products  that  do  not  have 
WPS  complying  labeling.  These  stocks 
could  have  originated  from  these 
sources:  (1)  Products  shipped  by 
registrants  before  the  April  21, 1994 
date;  (2)  products  distributed  or  sold  by 
registrants  under  the  "released  for 
shipment"  option  allowed  under  PR 
NoUce  93-11;  or,  (3)  "deleted  use" 
products,  for  which  the  registrant  has 
amended  the  registration  to  delete 
certain  uses  and  these  deletions  place 
the  product  outside  the  scope  of  the 
WPS.  After  April  21, 1994,  under  the 
"release  for  shipment"  option, 
registrants  could  sell  or  distribute 
products  without  the  WPS  label  if  the 
registrant  agreed  to  either  recall  and 
relabel,  or  relabel  products  at 
wholesaler  sites  through  an  "authorized 
agent"  by  April  1996. 

The  WPS  provides  that  any  person 
other  than  a  registrant  (e.g.,  pesticide 
retailers  or  wholesalers)  who  has  under 
their  ownership,  custody  or  control 
existing  stock  of  product  that  is  within 
the  scope  of  the  WPS,  but  does  not  bear 
WPS  labeling,  may  not  legally  sell  or 
distribute  the  product  after  October  23. 
1995.  The  primary  piupose  of  this 
policy  statement  is  to  describe  the 
process  for  relabeling  to  bring  products 
into  compliance. 

ni.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  policy  statement: 

Distribute  or  sell  means  to  distribute, 
siBll,  offer  for  sale,  hold  for  distribution, 
hold  for  sale,  hold  for  shipment,  ship, 
deliver  for  shipment,  release  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver.  The 
term  does  not  include  the  holding  or 
application  of  registered  pesticides  or 
use  dilutions  thereof  by  any  applicator 
who  provides  a  service  of  controlling 
pests  without  delivering  any  unapplied 
pesticide  to  any  person  so  served. 


Label  means  the  written,  printed,  or 
graphic  matter  on,  or  attached  to,  the 
pesticide  or  device  or  any  of  its 
containers  or  wrappers. 

Labeling  means  all  labels  and  all  other 
written,  printed,  or  graphic  matter  (a) 
accompanying  the  pesticide  or  device; 
or  (b)  to  which  reference  is  made  on  the 
label  or  in  literature  accompanying  the 
pesticide  or  device. 

Registrant  means  any  person  who  has 
registered  any  pesticide  pursuant  to  the 
provisions  in  FIFRA  (Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act). 


Retailer  means  any  person,  other  than 
a  registrant,  who  distributes  or  sells 
pesticides  to  end-users. 

Wholesaler  means  any  person,  other 
than^  registrant,  who  distributes  or 
sells  pesticides  to  persons  other  than 
end-users. 

IV.  Policy  Provisions 

A.  Recognition  of  Product  Labels 
Requiring  Amendment  to  Comply  With 
WPS 

If  a  product  has  labeling  required 
under  the  WPS,  the  labeling  will  have 
an  Agricultiiral  Use  Requirements  box 


and  can  be  sold  or  distributed  after 
October  23, 1995,  without  further 
action.  Products  accompanied  only  by 
generic  supplemental  labeling  as 
outlined  in  PR  Notice  93-11  are  not 
considered  labeled  in  compliance  with 
the  WPS  provisions  after  October  23, 
1995.  Products  that  do  bear  complying 
WPS  labeling  include  those  relabeled  in 
accordance  with  Supplement  D  of  PR 
Notice  93-11  (by  using  a  sticker  or 
similar  modification  to  an  existing  label 
and  full  product-specific  labeling 
referenced  by  the  sticker).  An  example 
of  an  Agricultural  Use  Requirements 
box  follows: 


AGRICULTURAL  USE  REGHJIREMENTS 

0 

Use  this  product  In  accordance  witti  its  labeling  and  with  the  Worker  Protection  Standard,  40  CFR  170.  This 
standard  contains  requirements  for  the  protection  of  agricultural  workers  on  farms,  forests,  nurseries,  and 
greenhouses,  and  handlers  of  agricultural  pesticides.  It  contains  requirements  for  training,  decontamina- 
tion, notification,  and  emergency  assistance.  It  also  contains  specific  instructions  for  exceptions  pertaining 
to  the  statements  in  this  labeling  at>out  personal  protective  equipment,  restricted-entry  intervals,  and  notifi- 
cation to  workers.  The  requirements  in  this  box  only  apply  to  uses  of  this  product  that  are  covered  by  the 
Worker  Protection  Standard  (WPS). 

Do  not  enter  or  allow  worker  entry  into  treated  areas  during  the  restricted  entry  interval  (REI)  of  48  hours. 

PPE  required  for  early  entry  to  treated  areas  that  is  permitted  under  the  Worker  Protection  Standard  and  that 
involves  contact  with  anything  that  has  been  treated,  such  as  plants,  soil,  or  water  is: 
Chemicals  over  long-sleeved  shirt  and  long  pants 
Chemical-resistant  gloves  such  as  barrier  laminate  or  viton 
Chemical-resistant  footwear  plus  socks 
Protective  eyewear 
Chemical-resistant  headgear  for  overhead  exposure 

Notify  workers  of  the  application  by  warning  them  orally  and  by  posting  warning  signs  at  entrances  to  treated 
areas. 


If  a  product  label  does  not  have  an 
Agricultural  Use  Requirements  box,  it  is 
necessary  to  determine  whether  the 
product  is  within  the  scope  of  the  WPS 
and.  therefore,  requires  WPS  labeling.  In 
some  instances,  it  may  be  easy  to 
identify  a  product  that  requires  WPS 
labeling;  the  newest  shipment  of 
containers  of  the  same  product  may  bear 
the  following:  (1)  Labeling  with  an 
Agricultural  Use  Requirements  box  that 


refers  to  the  WPS;  or  (2)  stickers 
referring  to  supplemental  replacement 
labeling  which  contains  such  an 
Agricultural  Use  Requirements  box. 

The  Agricultural  Use  Requirements 
box  references  the  WPS  and  requires 
certain  practices  intended  to  reduce  or 
eliminate  worker  and  handler  exposure 
from  pesticides.  The  box  includes 
restricted  entry  intervals,  personal 
protective  equipment  and  the 


notification  requirement  for  pesticide- 
treated  areas.  Retailers  and  wholesalers 
may  determine  whether  modifying  a 
product  label  is  necessary  by  calling  the 
registrant  of  the  product  or  by  using  the 
following  diagram  and  criteria 
presented  in  Section  B  to  evaluate  each 
product.  For  additional  assistance, 
contact  the  industry-sponsored  "WPS 
Task  Force"  at  l-«00-713-2291. 

eiUiNO  CODE  ««ft40-F 
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Doea  the  label  have 
WPS  Product  Specific 
'Agricultural  use 
Reqiiiraments  *  box? 


■<" 


•<• 


Ml  I  \un  COM  mo  m  c 


Is  product  sxibject  to  WPS  requirements 

(call  industry  hotline  1-800-713-2291, 

the  registrant,  or  see  Attachment  2)? 


Is  registrant  still  in  business? 
Is  product  still  registered? 


Apply  "STOP"  sticker  and 
distribute  generic  WPS 
labels  when  product  is 
offered  for  sale  to  end 
user 


TZ8 


Apply  complete  product 
specific  replacement  label 
provided  by  the  registrant 


•<- 


OR 


Apply  "STOP"  sticker  and 
provide  product  specific 
supplemental  labels  when 
product  is  offered  for  sale 
to  end  user 


•<- 


Does  registrant  agree 
to  authorize  or  do 
relabeling?   (If 
transferred  product, 
call  new  registrant) 


MO 


Call  EPA: 


(703) 
305-6250 


Product  is  legal  for  sale  after 
October  23,  1995 


B.  Scope  Criteria  and  Determining  WPS 
Applicability  to  Individual  Products 

In  PR  Notice  93-7,  registrants  were  to 
answer  a  series  of  questions  to 
determine  if  their  product  fell  within 
the  scope  of  WPS.  To  determine 
whether  pesticide  products  fall  within 
the  scope  of  this  policy  (i.e.  those  that 
do  not  already  bear  labeling  containing 
WPS  requirements  in  an  Agricultiu«l 
Use  Requirements  box),  the  following 
questions  must  be  answered: 
Begin  here  for  each  product: 

1.  Does  the  labeling  contain  directions 
for  application  to: 

•  Plants  grown  to  produce  food,  feed, 
or  fiber? 

•  Turfgrass? 

•  Ornamental  plants,  trees,  or  shrubs? 

•  Plants  grown  to  produce  seedlings 
or  transplants? 

•  Plants  grown  to  produce  cut  flowers 
or  cut  ferns? 

•  Trees  grown  to  produce  timber? 

•  Areas  where  any  such  plants  are 
growing? 

•  Areas  where  such  plants  will  soon 
be  grown  (i.e.,  pre-plant  or  at-plant 
application)? 

•  Areas  from  which  such  plants  have 
just  been  harvested? 

If  you  answered  "Yes"  to  any  of  these 
questions,  this  product  may  be  within 
the  scope  of  this  policy.  Go  on  to 
question  2. 

If  you  answered  "No"  to  all  of  these 
questions,  this  product  is  not  within  the 
scope  of  this  policy  statement.  Begin 
again  with  question  1  for  yoiu*  next 
product. 

2.  Does  the  labeling  explicitly  limit 
application  only  to  plants  intended  for 
aesthetic  piuposes  or  climate 
modification  and  growing  in  interior 
plantscapes,  ornamental  gardens  or 
parks,  or  on  golf  coiu^es  or  lawns  and 
grounds? 

If  you  answered  "Yes"  to  this 
question,  this  product  is  not  within  the 
scope  of  this  policy  statement.  Begin 
again  with  question  1  for  the  next 
product. 

If  you  answered  "No"  to  this 
question,  this  product  may  be  within 
the  scope  of  this  policy  statement. 

(k>  on  to  question  3. 

3.  Does  the  labeling  explicitly  limit 
uses  only  to  those  not  directly  related  to 
the  production  of  food,  feed,  fiber, 
timber,  turfgrass,  or  ornamentals,  such 
as  the  following: 

•  Use  on  pasture  or  rangeland? 

•  Use  on  rights-of-way  or  other  non- 
crop  areas? 

•  Use  for  structural  pest  control? 

•  Use  for  mosquito  abatement, 
Mediterranean  friiit  fly  eradication,  or  in 
other  wide-area  government-sponsored 
pest  control  programs? 


If  you  answered  "Yes"  to  this 
question,  this  product  is  not  within  the 
scope  of  this  policy.  Begin  again  with 
question  1  for  the  next  product. 

If  you  answered  "No  '  to  this 
question,  this  product  may  be  within 
the  scope  of  this  policy.  Go  on  to 
question  4. 

4.  Does  the  labeling  contain  directions 
only  for  one  or  more  of  the  following: 

•  Control  of  vertebrate  pests? 

•  Use  as  an  attractant  in  traps? 

•  Use  on  the  portions  of  agncultural 
plants  that  have  been  harvested, 
including  harvested  timber? 

•  Application  using  a  point-source 
pheromone  dispenser  of  a  size  easily 
retrieved  from  the  field,  such  as  a 
"twist-tie"? 

If  you  answered  "Yes"  to  this 
question,  this  product  is  not  within  the 
scope  of  this  notice.  Begin  again  with 
question  1  for  the  next  product. 

If  you  answered  "No   to  this 
question,  this  product  may  be  within 
the  scope  of  this  policy.  Go  on  to 
question  S. 

5.  Is  the  product  labeled  primarily  for 
use  in  production  of  plants  in  homes, 
home  flower  or  vegetable  gardens,  home 
lawns,  or  home  greenhouses?  Answer 
"yes"  to  this  question  only  if  the  current 
labeling  meets  all  the  following  tests: 

a.  The  labeling  indicates  that  the 
product  is  intended  for  use  in  or  around 
the  home,  home  flower  or  vegetable 
garden,  home  lawn,  or  home 
greenhouse. 

b.  The  labeling  does  not  include  any 
of  the  following  directions  or  phrases: 

•  Skull  and  crossbones  symbol  and 
word  "Poison." 

•  A  requirement  for  users  to  wear  a 
respirator. 

•  A  requirement  for  users  to  wear 
chemical-resistant,  waterproof,  or 
liquid-proof  suits  or  coveralls  or 
"rainsuits." 

•  The  phrase  "for  professional  use." 

•  The  phrase  "for  commercial  use." 

•  Directions  for  use  on  farms,  sod 
farms,  forests,  nurseries,  or  greenhouses 
except  home  greenhouses. 

•  Directions  for  use  including  the 
phrases  "for  crop  production"  or  "for 
sod  production." 

•  Application  rates  expressed  per 
acre. 

•  Dilution  rates  expressed  per 
hundred  gallons. 

•  Directions  for  application  by  aerial, 
ground-boom,  airblast,  or  other  motor- 
driven  vehicles  or  equipment. 

•  Directions  for  use  of  a  "surfactant," 
"buffer,"  or  "adjuvant."  using  those 
words. 

•  Any  reference  to  chemigation. 

•  Directions  for  mechanical  agitation. 

•  Instructions  or  restrictions 
concerning  livestock  grazing. 


c.  The  product  is  packaged  in  a 
container  holding  no  more  than  40 
pounds  if  the  product  is  a  solid,  or  2 
gallons  if  it  is  a  liquid,  or  2  poimds  if 
it  is  an  aerosol. 

If  all  three  tests  (5a.  5b,  5c)  above  are 
fully  satisfied,  this  product  is  not  within 
the  scope  of  this  policy.  Begin  again 
with  question  1  for  the  next  product. 

If  any  of  these  three  tests  is  not  fully 
satisfied,  this  product  is  within  the 
scope  of  this  policy  statement.  (If  the 
product  does  not  satisfy  all  these  tiuee 
tests  but  you  believe  it  is  nonetheless 
intended  primarily  for  home  use  or  is 
otherv,')  o  'imited  to  use  on  plants 
grown  for  other  than  commercial  or 
research  purposes,  check  with  the 
registrant.  Start  again  with  question  1 
for  the  next  product. 

C.  Registrant  Responsibilities  in  the 
Revision  of  Product  Labels  to  Comply 
with  the  WPS 

Registrants  must  conduct  or  authorize 
any  relabeling.  If  a  retailer  or  wholesaler 
will  relabel  products,  the  registrant 
must  provide  a  written  authorization 
and  provide  product-specific  WPS 
labeling. 

In  conducting  or  authorizing 
relabeling,  registrants  are  responsible  for 
ensuring  that  relabeling  of  non- 
complying  products  takes  place  in 
accordance  with  the  WPS  and  this 
policy  statement.  They  may  choose  to 
conduct  relabeling  by  recalling  the 
product  and  relabeling  with  final 
printed  replacement  labeling  at  a 
registered  establishment  or  relabeling  at 
the  location  of  the  product;  or  authorize 
a  wholesaler  or  retailer  to  relabel  in 
accordance  with  this  policy.  Options 
and  required  specifications  for 
relabeling  are  outlined  in  Unit  IV.F.  of 
this  document. 

The  registrant  must  provide  a  written 
authorization  to  any  wholesaler  or 
retailer  who  agrees  to  relabel  non- 
complying  products.  The  authorization 
should  outline  the  specific  roles  of  the 
retailer,  wholesaler,  and  registrant  in 
relabeling.  Registrants  are  fully 
responsible  for  ensuring  that  labeling 
modifications  are  carried  out  correctly 
by  any  person  or  company  they 
authorize.  Any  limitations  on  who  may 
be  authorized  to  carry  out  relabeling 
under  this  policy  statement  must  be 
explicit  in  the  authorization  document. 
The  authorization  cannot  change  the 
responsibilities  of  any  of  the  parts  of 
terms  of  this  policy  statement.  Any 
relabeling  of  products  with  WPS  labels 
must  be  gone  in  cooperation  with  all 
involved  parties  and  under  the  written 
authorization  of  the  registrant. 

The  registrant  must  provide  labeling 
to  those  they  authorize  to  conduct 
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relabeling.  The  labeling  miist  comply 
with  the  WPS  and  this  poUcy  statement. 
This  also  includes  "$TOP  stickers"  if  . 
supplemental  labeliiK  is  used.  A 
description  and  spec^cations  for  the 
"STCM>  stickers"  are  ^ven  in  Unit  IV.F. 
of  this  document.      \ 

D.  Wholesaler  Revision  of  Product 
Labels  to  Comply  wi^i  the  WPS 

Wholesalers  must  take  the  following 
actions  in  order  to  revise  product  labels 
to  comply  with  the  WPS:  gain  registrant 
authorization  for  anyi  relabeling  at  the 
wholesaler  establistunent,  and  distribute 
non-complying  products  only : 
permitted  by  this  policy  statement. 
Wholesalers  may  use  industry- 
sponsored  assistance  to  identify  which 
specific  products  require  WPS- 
complying  labels. 

wholesalers  may  g|in  registrant 
authorization  for  relabeling  at  the 
wholesaler  establishinent.  The  registrant 
may  authorize  a  wholesaler,  retailer  or 
other  person(8)  to  perform  relabeling. 
Any  relabeling  of  products  must  be 
performed  under  the  written 
authorization  of  the  i^strant.  If  the 
registrant  will  not  perform  relabeling  or 
authorize  the  wholesaler  or  another 
party  to  relabel,  the  \f  holesaler  should 
contact  EPA's  Registintion  Division 
(703-305-6250)  for  itstructions  on  how 
to  proceed  with  thesa  products. 
Wholesalers  must  follow  the  options 
and  required  specifications  for 
relabeling  in  this  policy  statement 

WholeMlers  must  liot  distribute  non- 
complying  products,  except  as 
permitted  by  this  policy  statement. 
Products  within  the  scope  of  the  WPS 
that  do  not  bear  WPSIlabeling  may  not 
be  legally  distributed  or  sold  after 
October  23, 1995.  This  poUcy  statement, 
however,  allows  the  wholesaler  to  ship 
non-complying  product  prior  to 
relabeling,  if  the  fblloiwing  conditions 
are  satisfied:  (1)  The  wholesaler  has 
notified  and  obtained  agreement  of  the 
receiving  per8on(s)  to  ensure  that  WPS 
relabeling  will  occur  befcne  the  product 
is  "ofiiared  for  sale"  of  distribution  to 
the  end  user,  and.  ^)|the  registrant  will 
either  conduct  or  nasiauthorized 
relabeling.  For  the  piaposes  of  this 
policy  statement,  pesticides  are 
considered  "offered  fi>r  sale"  whenever 
they  are  available  in  $ieas  accessible  to 
customers,  unless  the|y  are  clearly 
identified  as  products  that  may  not  be 
sold  until  relabeled.  I 

Indu8try-sp(msored  assistance  is 
avail^le  to  wholesalers  in  order  to 
bring  products  into  cempUance  with 
WPS.  Wholesalers  may  contact  the 
"WPS  Task  Force"  at  1-800-713-2291. 
This  anvice  will  help  identify  which 
specific  prodticts  are  covered  by  the 


WPS  and  need  WPS-complying  labeling 
and  distribute  "STOP  stickers"  and 
required  WPS  supplemental  labeling  for 
registrants  participating  in  the  service. 
Other  requests  will  be  referred  to  other 
organizations. 

E.  Retailer  Responsibilities  in  Revision 
of  Product  Labels  to  Comply  with  the 
WPS 

Retailers  must  take  the  three 
following  actions  in  order  to  bring 
products  into  compliance  with  WPS:  do 
not  offier  for  sale  or  distribute  any  non- 
complying  products  after  October  23, 
1995.  Retailers  must  obtain  registrant 
written  authorization  for  relabeling  at 
the  retailer  establishment.  Retailers  may 
use  industry-sponsored  assistance  to 
bring  products  into  compliance. 

Retailers  must  not  offer  for  sale 
products  that  do  not  comply  with  the 
WPS  after  October  23, 1995,  except  as 
allowed  by  this  policy  statement.  This 
policy  statement  allows  products  to  be 
relabeled  under  certain  specifications 
prior  to  being  "offered  for  sale."  For  the 
purposes  of  this  poUcy  statement, 
pesticides  are  considered  "offered  for 
sale"  whenever  they  are  available  in 
areas  accessible  to  customers,  unless 
they  are  clearly  identified  as  products 
that  mav  not  be  sold  until  relabeled. 

Retailers  may  gain  registrant 
authorization  for  relabeling  at  the 
wholesaler  establishment.  The  registrant 
may  authorize  a  wholesaler,  retailer  or 
other  person(s)  to  perform  relabeling. 
Any  relabeling  of  products  must  be 
performed  under  the  written 
authorization  of  the  registrant.  If  the 
registrant  will  not  perform  relabeling  or 
authorize  the  retailer  or  another  party  to 
relabel,  the  retailer  should  contact 
EPA's  Registration  Division  (703-305- 
6250)  for  instructions  on  how  to 
proceed  with  these  products.  Retailers 
must  follow  the  options  and  required 
specifications  for  relabeling  in  this 
policy  statement. 

Industry-sponsored  assistance  is 
available  to  retailers  in  order  to  bring 
products  into  compUance  with  WPS. 
Retailers  may  contact  the  "WPS  Task 
Force"  at  1-800-713-2291.  This  service 
will  help  identify  which  specific 
products  are  covered  by  the  WPS  and 
need  WPS-complying  labeling  and 
distribute  "STOP  stickers"  and  required 
WPS  supplemental  labeling  for 
registrants  participating  in  the  service. 
Other  requests  will  be  referred  to  other 
organizations. 

F.  Options  for  Relabeling 

The  following  options  apply  to  the 
majority  of  products  covered  by  this 
policy  statement,  i.e.  stocks  of  registered 
products  subject  to  WPS  which  lack 


required  WPS  labeling.  The  options 
available  to  bring  non-complying 
product  labels  into  compHance  are:  final  ~ 

Erinted  WPS-complying  replacement 
ibeling  and  supplemental  product- 
specific  labeling  with  "STOP  stickers." 
C3ther  products,  referred  to  as  "Special 
Products,"  are  described  and  discussed 
in  Unit  rv.H.  of  this  document. 

1.  Final  printed  WPS-complying 
replacement  labeling.  Products  may  be 
relabeled  by  replacing  existing  labels 
and  labeling  with  final  printed  WPS- 
complvlng  replacement  labeling  that  is 
securely  affixed  to  the  pesticide 
container.  The  final  printed  WPS- 
complying  replacement  labeling  must  be 
supplied  by  the  registrant  of  the 
product.  Such  labeling  must  be  printed 
or  affixed  to  the  product  package.  If 
affixed,  it  must  be  difficult  to  remove 
without  residue  or  damage  to  the 
underlying  packaging  or  labeling  it  is 
replacing.  If  final  printed  replacement 
labeling  is  used,  it  must  meet  the  above 
standards  as  well  as  those  required  in 
the  WPS. 

Replacement  labeUng  could  also  be 
designed  only  to  modify  existing 
labeling  by  adding  the  required  WPS 
labeling  statements  without  replacing 
the  entire  existing  labeling.  Although 
we  do  not  expect  this  option  to  be  used 
often,  it  may  provide  additional 
flexibility.  If  this  option  is  chosen,  the 
replacement  labeling  must  be  designed 
and  affixed  in  such  a  way  that  it  will  not 
alter  or  obscure  the  other  portions  of  the 
label  text  that  remain  unchanged.  Under 
this  option,  an  additional  supplement 
containing  WPS  requirements  cannot  be 
developed.  Additicmally,  replacement 
labeling  must  be  affixed  in  such  a 
manner  that  any  existing  labeling 
statements  or  requirements  that  are 
superseded  by  WPS  requirements  are  no 
longer  visible  so  there  is  no  confusion 
as  to  the  appropriate  use  restrictions  for 
the  end  user. 

If  the  product  bears  existing  labeling 
on  both  an  outer  packaging  or 
supplement  and  an  immediate 
container,  the  replacement  labeling 
must  be  affixed  to  both.  For  inner  water 
soluble  packages,  the  outer  package,  but 
not  the  immediate  container,  will 
require  replacement  labeling. 

2.  Supplemental  product-specific 
labeling.  Alternatively,  products  may  be 
relabeled  by  using  supplemental 
product-specific  labeling  that  is 
provided  when  the  product  is  offered 
for  sale  to  the  end  user,  provided  that 

a  "STOP  sticker"  is  affixed  to  die  label 
and  the  sticker  meets  the  requirements 
as  specified  below.  The  supplemental 
product-specific  labeling  must  be 
supplied  by  the  registrant  of  the 
product. 


a.  Format  of  supplemental  product- 
specific  labeling.— Supplemental 
labeling  can  be  presented  in  two 
formats: 

1.  Single-product  supplement  that 
contains  labeling  information  for  only 
the  specific  product  the  end-user  is 
buying.  This  labeling  must  display  the 
(1)  full  text  of  current  product  labeling, 
or  (2)  partial  text  that  includes  complete 
WPS-complying  labeling  (as  EPA 
accepted  or  registrant- verified).  An 
example  of  a  single-product  supplement 
follows  the  supplemental  labeling 
specification  discussion  in  Unit 
IV.F.2.b.  of  this  document. 

2.  Multi-product  supplement  that 
contains  labeling  information  for  all 
products  for  a  specific  registrant.  WPS 
information  required  to  appear  on  all 
product  labels  may  appear  in  the 
brochure  only  once,  along  with  product- 
specific  WPS  information  presented  for 
each  product  covered  by  the  brochure. 
This  option  is  not  available  for  fumigant 
products  because  of  the  specialized 
nature  of  the  fumigant  label.  An 
example  of  a  brochure  follows  the 
supplemental  labeling  specification 
discussion  in  Unit  IV.F.2.b.  of  this 
doaunent. 

b.  Supplemental  product-specific 
labeling  specifications. — Supplemental 
replacement  labeling  must  meet  the 
following  specifications: 


•  Tide.  The  supplemental  labeling 
must  prominently  bear  the  words 
"SUPPLEMENTAL  LABELING  WITH 
WORKER  PROTECTION 
REQUIREMENTS"  at  the  top  of  the  first 
page  or  be  in  a  pouch  prominently 
displaying  the  words 
"SUPPLEMENTAL  LABELING  WITH 
WORKER  PROTECTION 
REQUIREMENTS,"  attached  to  the 
container. 

•  Content.  Supplemental  labeling  can 
be  presented  in  a  single  product 
supplement  or  a  multi-product 
brochure. 

Single-product  supplements  include 
labeling  information  for  only  the 
product  the  end-user  is  buying.  These 
supplements  will  contain  either:  (1)  The 
full  text  of  current  product  labeUng,  or 
(2)  the  partial  text  that  includes  only  the 
complete  WPS  product  labeling 
information,  a  contact  phone  number  for 
the  registrant,  and  no  information 
unrelated  to  the  products'  labeling.  An 
example  of  a  single-product  supplement 
follows: 

SINGLE-PRODUCT,  PRODUCT- 

sPEanc 

(Example) 


"Supplemental  Labeling  With  Worker 
Protection  Requirements" 

Product  Name,  Company  Name,  EPA 
Reg.  No. 

For  compliance  with  the  Worker 
Protection  Standard  (40  CFR  Part  170). 
Important:  This  supplemental  labeUng 
does  not  apply  (1)  to  soil  or  space 
fumigant  products,  (2)  to  products 
containing  ethyl  parathion,  or  (3)  if 
elsewhere  on  the  product  labeling  an 
Agricultural  Use  Requirements  box 
requires  compUance  with  the  Worker 
Protection  Standard  (40  CFR  Part  170). 
When  this  product  is  used  on  an 
agricultural  establishment  (farm,  forest, 
nursery,  or  greenhouse)  for  the 
commercial  or  research  production  of 
agricultural  plants,  users  must  comply 
with  the  instructions  in  this 
supplemental  labeling.  Users  who  must 
comply  with  these  instructions  include 
owners/ operators  of  the  agricultural 
establishment  and  owners/operators  of 
commercial  businesses  that  are  hired  to 
apply  pesticides  on  the  agricultural 
establishment  or  to  perform  crop- 
advising  tasks  on  such  establishments. 
Failure  to  comply  with  the  requirements 
on  this  supplemental  labeling  and  with 
the  Worker  Protection  Standard  (40  CFR 
Part  170)  is  a  violation  of  Federal  law, 
since  it  is  illegal  to  use  a  pesticide 
product  in  a  manner  inconsistent  with 
its  labeling. 
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AGRICULTURAL  USE  REQUIREMENTS 

Use  this  product  in  accordance  wrth  its  labeling  and  with  the  Worker  Protection  Standard,  40  CFR  170.  This 
standard  contaihs  requirements  for  the  protection  of  agricultural  workers  on  farms,  forests,  nurseries,  and 
green  houses,  and  handlers  of  agricultural  pesticktes.  It  contains  requirements  for  training,  decontamina- 
tion, notificattont  and  emergericy  assistance.  It  also  contains  specific  instructions  for  exceptions  pertaining 
to  the  statements  In  this  labeling  about  personal  protective  equipment,  restricted-entry  intervals,  and  notifi- 
cation to  woritets.  The  requirements  In  this  box  only  apply  to  uses  of  this  product  that  are  covered  by  the 
Wori<er  Protection  Standard  (WPS). 

Do  not  apply  this  product  in  a  way  that  will  contact  wori<ers  or  other  persons,  either  directly  or  through  drift. 
Only  protected  handlers  may  be  In  the  area  during  application.  For  any  requirements  specific  to  your  State 
or  Tribe,  consult  the  Agency  responsible  for  pesttekle  regulation. 

EntnM^estrictioniB:  Do  not  enter  or  allow  wori<er  entry  into  treated  areas  during  the  restricted  entry  interval 
(REI)  of  48  hours/days. 

Notification  Instructions:  (If  required)  Notify  wori<ers  of  the  applfcation  by  waming  them  orally  and  by  post- 
ing warning  signs  at  entrances  to  treated  areas. 

Personal  Protective  Equipment  (PPE)  Requirements: 
Handler  PPE:  Ap^Hcators  and  other  handlers  must  wear: 

Coveralls  over  Icng-sleeved  shirt  and  long  pants 

Chemfcal-resistint  aloves  such  as  barrier  lanninate  or  viton 

Chemk^al-resistant  footwear  plus  socks 

Protective  eyewear 

Chemk^al-reslstant  headgear  for  overtiead  exposure 

Chemk:al-reslstant  apron  when  cleaning  equipment,  mixing,  or  loading 

Earty  Entry  PPE:  PPE  required  for  eariy  entry  to  treated  areas  that  Is  permitted  under  the  Woricer  Protection 
Standard  and  that  involves  contact  with  anything  that  has  been  treated,  such  as  plants,  soil,  or  water  is: 
Chemcals  over  long-sleeved  shirt  and  lona  pants 
Chemrcaj-resistant  aloves  such  as  barrier  femlnate  or  viton 
Chemical-resistant  footwear  plus  socks 
Protective  eyewear 
Chemical-resistant  headgear  for  overhead  exposure 

Conflicting  instructions:  If  the  requirements  of  the  WPS  conflict  with  instructions  listed  elsewhere  on  this 
product  label,  users  must  obey  the  nwre  protective  requirements. 


Multi-product  brochures  must  contain 
complete  WPS  product  lalieling 
information  for  all  products  that  are 
within  scope  of  the  WPS  for  the 
registrant,  a  contact  phone  number  for 
the  registrant,  and  no  information 
imrelated  to  the  products'  labeling.  If  a 
brochure  includes  multiple  products 
with  similar  names  (e.g..  Weed  Killer 
4EC,  Weed  Killer  lOWP),  the  brochure 
must  contain  an  advisory  statement 
located  near  such  a  grouping  reminding 
users  to  carefully  match  the  WPS 
lequirements  in  the  brochure  with  the 
particular  product  they  are  using.  This 
option  is  not  available  for  fumigant 
products.  An  example  of  a  multi- 
product  brochure  is  provided. 


MULTI-FRODUCT,  PRODUCT- 
SPECIFIC 

(Example) 


"Supplemental  LatMling  With  Worker 
Protection  Requirements" 

For  compUance  with  the  Worker 
Protection  Standard  (40  CFR  Part  170): 

Important:  This  supplemental  labeling 
does  not  apply  (1)  to  soil  or  space 
fumigant  products,  (2)  to  products 
containing  ethyl  parathion.  or  (3)  if 
elsewhere  on  the  product  labeling  an 
Agricultural  Use  Requirements  box 
requires  compliance  with  the  Worker 
Protection  Standard  (40  CFR  Part  170). 

When  this  product  is  used  on  an 
agricultural  establishment  (farm,  forest, 


nursery,  or  greenhouse)  for  the 
commercial  or  research  production  of 
agricultural  plants,  users  must  comply 
with  the  instructions  in  this 
supplemental  labeling.  Users  who  must 
comply  with  these  instructions  include 
owners/operators  of  the  agricultiu'al 
establishment  and  owners/operators  of 
commercial  businesses  that  are  hired  to 
apply  pesticides  on  the  agricultural 
establishment  or  to  perform  crop- 
advising  tasks  on  such  establishments. 
Failure  to  comply  with  the  requirements 
on  this  supplemental  labeling  and  with 
the  Worker  Protection  Standard  (40  CFR 
Part  170)  is  a  violation  of  Federal  law, 
since  it  is  illegal  to  use  a  pesticide 
product  in  a  manner  inconsistent  with 
its  labeling. 


WPS  Product  Summary  for  Company  XYZ: 


Advisory:  Similar  names. 

Match  WPS  requirements 

carefijily  with  products. 

Weed  Killer  10  G  Granules 

Weed  Killer  10  WP 

Weed/Insect  Killer  Super 
SEC 

Active  lngredient(8) 

drcarisamon 

tribamocart) 
tribamocartD 

dk:art)amon 
tribamocartD 
oxyethyllon 

EPA  Reg.  No. 

9999-1 

9999-2 

9999-3 

REI  (hours) 

12 

48 

48  (72  In  arid  areas) 

PPE  for  Handlers 

^ote:  "CR"  =  Chemical 
Resistant 

ij)ng  sleeved  shirt 
Long  pants 
Waterproof  gloves 
Shoes,  socks 
Protective  eyewear 

Mixers  and  loaders: 

Coverall  over  short 
sleeved  shirt,  short 
pants 

CR  footwear,  socks 

CR  "headgear  for  overhead 
exposure 

CR  apron 

Dust/mist  filtering 

respirator  (TC-21C) 

Applicators  and  other 
handlers: 

Coverall  over  short 

sleeved  shirt,  short 

pants 
Waterproof  gloves 
CR  footwear,  socks 
CR  headgear  for  overhead 

exposure 
CR  apron  when  cleaning 

equipment 

Applicators: 

Coverall  over  long  sleeved 

shirt,  long  pants 
CR  gloves  such  as  banier 

laminate  or  viton 
CR  footwear 
CR  headgear  for  overhead 

exposure 
Protective  eyewear 

For  exposures  in  enclosed 
areas,  either  an  organic 
vapor  removing  cartridge 
respirator  (TC-23C)  or 
canister  approved  for 
pesticides  (TC-14C) 

Outdoor  exposures: 
dust/mist  respirator 
(MSHA/NlOSH  TC-21C) 
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WPS  Product  Summary  for  Company  XYZ:— Conlirtued 


AiM8ory:Sii 
Mncn  Twro  rBquvwDBim 
caraMy  wHh  pra^uctt. 

PfE  far  Eany  Enlnf 


DouMa  NolMcattoil  fl^ 

qufrad? 


Waad  KiNenO  G  Gr^Mlas 


CovaraM 

Waterproof  gloves 
Sheas,  socks 
Protediva  eyewear 


No 
Only  Oral 


WaedKiNerlOWP 


Coverall  over  short 
sleavad  shirt,  short 
pants 

Waterproof  gloves 

CR  footw^aar,  socks 

CR  headgear  for  overhead 
exposure 


No 
Only  Oral 


WeedMfteect  KUter  Super 
SEC 


Coverall  over  tong  sleeved 

shirt,  tong  pants 
CRoioves 
CR  feoN^ear,  socks 
CR  headgear  for  overhead 

exposure 
Protective  eyewear 


Yes 

Oral  and  postir>g 


Supplemental  distrfeutors  must 
develop  separate  brochures  because 
product  names  will  b0  different. 
However,  "buyout/trahsfiBrred," 
"orphaned/canceled,"  and  "dormant" 
products  for  which  WPS  label  language 
has  been  approved  byEPA  (all 
described  in  Unit  IV.H.)  may  be 
included  in  the  same  brochure  if  the 
following  conditions  ire  met.  "Buyout/ 
transferred"  products  can  be  included 
only  if  (1)  both  registration  numbers  are 
hsted  in  the  referenceltable,  and  (2)  the 
brochure  cover  specifies  previous 
registrants'  names  rept^sented  on  the 
"transferred"  products'  labels  and  that 
these  products  have  been  transferred  to 
the  existing  registrant,  (i.e.,  this 
brochure  also  containi  products 
previously  owned  by  <»mpanies  B,  C, 
and  D  but  now  owned  by  company  A. 
. .)  This  will  facilitate  end  users  locating 
the  correct  brochure  tkat  corresponds  to 
each  product.  If  "orphaned/canceled" 
products  are  include<L  then  the 
reference  table  shouldfspecify 
"canceled:  generic  instructions"  for 
each  such  product  ana  should  indicate 
the  specific  generic  requirements  for 
each  particular  pesticide's  label. 

Optional  information  for  both  single- 
product  supplements  imd  multi-product 
brochures  includes:  complete  registrant 
identification,  including  company  logo; 
statements  clearly  conrecting  the 
brochure  with  the  "SIfOP  stickered"' 
product;  footnotes  exolaining  chemical 
resistant  categories  for  gloves, 
respirators,  etc.;  statements  to  clarify 
information  given  in  tbe  brochure;  and 
statements  concerning:  discarding, 
washing,  or  maintenance  of  personal 
protective  equipment,  user  safety 
recommendations,  Sp^sh  language 
warnings,  REI's  that  aie  longer  than 
those  prescribed  by  thja  WPS,  and 
Engineering  Control  Statements. 

•  Highlighting.  If  the  registrant  has 
chosen  to  use  a  multi-product  brochure, 
instead  of  a  single-prc  luct  supplement, 


as  described  in  the  next  sections,  EPA 
strongly  encourages  that  the  wholesaler 
or  retailer  highlight  or  clearly  identify  in 
the  brochure  the  specific  product(s) 
being  sold  or  distributed  to  the  end  user. 
This  will  assist  the  end-user  in  quickly 
identifying  the  requirements  for  the 
specific  product  before  pesticide 
application. 

•  Location.  EPA  strongly  encourages 
physically  attaching  the  supplemental 
labeling  to  product  containers  to  ensure 
end-users  receive  the  supplemental 
labeling.  (Note:  It  is  a  violation  of  the 
WPS  and  this  policy  statement  to  sell  or 
distribute  products  with  non-complying 
labels  or  "offer  such  products  for  sale," 
to  the  end-user  without  providing  the 
appropriate  supplemental  labeling.)  If 
the  labeling  is  not  attached,  it  must  be 
located  in  close  physical  proximity  (e.g., 
immediately  adjacent  or  next  to)  and 
accompany  the  product  when  the 
product  is  offered  for  sale  to  the  end- 
user.  When  products  are  "offered  for 
sale"  to  the  end  user,  the  supplemental 
labeling  must  be  placed  in  such  a  way 
that  it  is  clear  which  labeling 
corresponds  to  which  product. 
Therefore,  single-product  supplemental 
labeling  for  different  products  and 
multi-product  brochures  for  different 
registrants  should  not  be  mixed. 
Whenever  feasible,  supplemental 
labeling  should  accompany  the 
stickered  product  at  every  stage  of 
distribution. 

•  Format.  The  supplemental 
replacement  labeling  may  be 
photocopied,  provided  all  text  is  legible. 
Illegible  photocopies  and  faxes  are 
unacceptable.  The  User  Safety 
Recommendations  and  Agricultural  Use 
Requirements  must  each  be  located  in  a 
clearly  separate  box  with  lines  or  other 
graphic  indicators  to  separate  them  from 
the  surrounding  text. 

3.  "STOP  sticker"  specifications.  If 
supplemental  product-specific  labeling 
will  be  used  (instead  of  final  printed 


replacement  labeling  as  defined  in  Unit 
m.B.l.  of  this  document)  a  "STOP 
sticker"  must  be  applied  only  to  those 
products  that  bear  a  label  which  has  not 
been  revised  to  comply  with  complete 
WPS  requirements.  If  multiple  products 
are  contained  on  pallets  or  in  shipping 
containers,  these  containers  must  be 
opened  and  a  "STOP  sticker"  must  be 
affixed  to  each  individual  product's 
immediate  container  and  outside 
container  before  the  product  is  offered 
for  sale  to  the  end-user.  (The  immediate 
containers  of  water  soluble  packages  do 
not  have  to  be  stickered.) 

"Stickering"  of  products  must  be 
carried  out  according  to  the  following 
specifications: 

•  Required  Text.  "STOP-Use  this 
product  only  in  accordance  with  the 
Worker  Protection  Standard,  40  CFR 
Part  170,  and  the  "SUPPLEMENTAL 
LABELING  WITH  WORKER 
PROTECTION  REQUIREMENTS." 
which  must  be  provided  when  the 
product  is  offered  for  sale.  Otherwise, 
you  are  in  violation  of  FIFRA.  For  more 
copies  of  the  labeling,  contact  your 
dealer  or  call  1-800-713-2291. 

•  Product  labels  that  must  not  receive 
stickers.  "STOP  stickers"  must  NOT  be 
applied  to  product  labels  that  already 
comply  with  WPS  requirements  or  that 
do  not  require  a  WPS  label.  For 
instance,  deleted-use  products  must  not 
receive  a  sticker  or  WPS  labeling. 

•  Timing.  The  sticker  must  be  affixed 
to  the  product  container  prior  to  the 
time  the  product  is  offered  for  sale  to 
the  end-user. 

•  Prominence.  The  sticker  must  be 
legible  and  prominent  on  the  product 
package  through  use  of  contrasting 
colors  or  other  graphic  devices  and  must 
be  placed  on  the  label  of  each  product 
container. 

•  Location.  It  must  be  printed  on  or 
affixed  to  the  product  container.  If 
affixed,  it  must  be  difficult  to  remove 
without  residue  or  damage  to 
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underfying  packaging  or  labeling,  k 
must  not  be  located  on  Um  bottem  of  tba 
package  or  any  other  place  that  will  not 
readily  be  noticed  by  users.  If  tbe 
product  bears  labelinfl  cm  b(^  outer 
parkaging  and  immediate  coBtaiaer,  tbe 
sticker  must  be  affixed  to  both. 
However,  inner  water  soluble  packages 
need  not  be  modified  under  this 
approach. 

•  Obscuring  existing  language.  The 
sticker  must  not  obscure  any 
information  on  tbe  existing  label. 

•  Highlighting  specific  products  in 
brochiu^s.  EPA  strongly  encoiui^es  that 
the  retailer  highlight  or  clearly  identify 
in  the  brochure  the  specific  product(s) 
being  sold  or  distributed  to  tbe  end  user. 
This  will  assist  the  end-user  in  quickly 
identifying  the  requirements  for  the 
specific  product  before  pesticide 
application. 

G.  Relabeling  Sites 

WPS-related  relabeling  under  this 
policy  statement  may  occur  at  any  site 
(such  as  wholesale  or  retail  sites),  by 
such  persons  without  registration  of  the 
site  as  a  pesticide-producing 
establishment.  Relabeling  of  stocks  of 
products  with  non-complying  labels 
product  under  this  policy  statement 
may  only  be  carried  out  by  persons 
acting  imder  the  authority  of  the 
registrant  as  an  "authorized  agent"  of 
the  registrant. 


H.  Amending  Froduct  UAels  of  Special 
FroAKts  to  comply  with  ti*e  WPS 

1.  Orphmned  or  cmtceled  products. 
"Orphaned"  products  are  those 
products  where  tbe  registrants  are  no 
longer  in  business.  Canceled  products 
are  thoee  products  canceled  pursuant  to 
FIFRA  section  4  or  6  where  EPA  cancels 
the  registration  without  transferring  it  to 
another  person.  You  may  have  existing 
stock  of  these  products  that  are  within 
the  scope  of  the  WPS  and  do  not  bear 
WPS  labeling. 

EPA  will  allow  sale  or  distribution  of 
a  pesticide  product  which  is  an 
orphaned  or  canceled  product,  after 
October  23, 1995,  provided  the  product 
labeling  is  first  modified  to  comply  with 
the  requirements  below. 

Labels  of  orphan  or  canceled  products 
must  be  modified  by  using  a  "STOP 
sticker"  and  generic  supplemental 
labeling  that  is  provided  when  the 
product  is  being  offered  for  sale  to  the 
end-user  and  meets  certain 
requirements  as  specified  below.  WPS- 
related  relabeling  under  this  policy 
statement,  including  generic 
supplemental  labeling  may  occur  at  any 
site  (such  as  distribution  or  retail  sites), 
by  any  retailer  or  wholesaler.  An 
example  of  the  supplemental  labeling 
with  the  generic  worker  protection 
requirement  is  provided. 


For  coanpliance  with  tbe  Worker 
Protection  SUndard  (40  CFR  Part  170): 


:  This  supplemental  labeling 
does  not  appfy  (1)  to  soil  or  space 
fumigant  products,  (2)  to  products 
containing  ethyl  parathion,  or  (3)  if 
elsewhere  on  the  product  labeling  an 
Agricultural  Use  Requirements  box 
requires  compliance  with  the  Worker 
Protectiwi  Standard  (40  CFR  Part  170). 

When  this  product  is  used  on  an 
agricultural  establishment  (farm,  forest, 
niu^ry,  or  greenhouse)  for  the 
commercial  or  research  production  of 
agricultural  plants,  users  must  comply 
with  the  instructions  in  this 
supplemental  labeling.  Users  who  must 
comply  with  these  instructions  include 
owners/operators  of  the  agricultural 
establishment  and  owners/operators  of 
commercial  businesses  that  are  hired  to 
apply  pesticides  on  the  agricultural 
establishment  or  to  perform  crop- 
advising  tasks  on  such  establishments. 
Failure  to  comply  with  the  requirements 
on  this  supplemental  labeling  and  with 
the  Worker  Protection  Standard  (40  CFR 
Part  170)  is  a  violation  of  Federal  law, 
since  it  is  illegal  to  use  a  pesticide 
product  in  a  manner  inconsistent  with 
its  labeling. 
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AGRICULTURAL  USE  REQUIREMENTS 

Use  this  product  only  in  accordance  with  its  labeling  and  with  the  Worker  Protection  Standard,  40  CFR  170. 
This  Standard  contains  requirements  for  the  protection  of  agricultural  workers  on  farnis.  forests,  nurseries, 
and  greenhouses,  and  handlers  of  agricultural  pestickles.  It  contains  requirements  for  training,  decon- 
tamination, riotifk^ton,  and  emergency  assistance.  It  also  contains  specific  instructk}ns  and  exceptions 
pertaining  to  the  statements  in  this  labeling  about  personal  protective  equipment,  restricted-entry  intervals, 
and  notim::ation  to  wori<ers.  The  requirements  in  this  box  only  apply  to  uses  of  this  product  that  are  cov- 
ered by  the  Wort<er  Protection  Standard  (WPS). 

Do  not  apply  fiis  product  in  a  way  that  will  contact  workers  or  other  persons,  either  directly  or  through  drift 
Only  protected  handlers  may  be  in  the  area  during  applk:ation.  For  any  requirements  specific  to  your  State 
or  Tribe,  consult  the  agency  responsible  for  pesticide  regulation. 

Entry-Restrictions:  Do  not  enter  or  allow  worker  entry  during  the  restricted-entry  interval  (REI).  The  re- 
stncted-entry  interval  for  this  product  Is: 

•  the  specific  humber  of  hours  or  days  (if  any)  listed  elsewhere  on  the  product  labeling  as  the  reentry  inter- 
val or  entry  restriction  for  the  crop  or  site,  if  12  hours  or  more; 

•  12  hours,  if  jno  specific  nunt)er  of  hours  or  days  is  listed  elsewhere  on  the  product  labeling  as  the  reentry 
interval  or  ehtry  restriction  for  the  crop  or  site; 

The  restiicte<i-entry  interval  for  this  product  must  t>e  at  least  12  hours. 

Notification  Instructions:  Follow  the  rules  in  the  WPS  for  notifying  workers  of  the  appiicatk)n.  Exception:  If 
the  instructions  about  notification  (if  any)  listed  elsewhere  on  the  product  labeling  require  posting  of  treated 
areas  (rather  than  offering  a  choice),  you  must  notify  wori<ers  of  the  application  by  warning  them  orally  and 
by  posting  signs  at  entrances  to  treated  areas,  foltowing  the  rules  in  the  WPS. 

Personal  Protective  Equipment  (PPE)  Requirements: 

•  Handler  PPE:  Pestfcicie  handlers  must  wear  the  PPE  listed  elsewhere  in  the  product  labeling  for  applica- 
tors. If  specific  PPE  is  required  elsewhere  on  the  product  label  for  specific  handling  tasks  (such  as  mixing 
or  k}ading),  it  must  be  worn  while  performing  such  tasks.  In  any  case,  any  handler  using  this  product  must 
wear  no  less  than:  long-sleeved  shirt,  long  pants,  shoes,  socks,  and  chemical-resistant  or  waterproof 
gloves. 

•  Early  Entry  PPE:  PPE  required  for  eariy  entry  to  treated  areas  that  is  permitted  under  the  Wori<er  Pro- 
tection Standard  and  that  involves  contact  with  anything  that  has  been  treated,  such  as  plants,  soil,  or 
water,  is  the  same  PPE  as  required  elsewhere  on  this  product  lat>el  for  applicators,  except  that  any  res- 
pirator requirement  is  waived.  In  any  case,  the  minimum  PPE  required  for  any  eariy  entry  woricer  exposed 
to  this  proddict  is  no  less  than:  coveralls,  shoes,  socks,  and  chemical-resistant  or  waterproof  gloves. 

Conflicting  li^structions:  If  the  requirements  of  the  WPS  conflict  with  instructions  listed  elsewhere  on  this 
product  label,  users  must  obey  the  more  protective  requirements. 


The  fumigant  generic  supplemental 
labeling  must  be  furnished  to 
purchasers  of  agricultural  fumigants.  An 
example  of  a  generic  supplemental  label 
is  provided,  llie  non-fiunigant  generic 
supplemental  labeling  must  be 
furnished  to  purchasers  of  all  other 
agricultural  pesticides,  except  ethyl 
parathion  products. 

"Supplemental  Liitieling  With  Qeneric 
Worker  Protection  Requirements  For 
Agricultural  Fumigants" 

For  compliance  with  the  Worker 
Protection  Standard  (40  CFR  Part  170): 


Important:  This  supplemental  labeling 
applies  ONLY  to  soil  or  space  fumigant 
products  used  in  the  production  of 
agricultural  plants.  It  does  not  apply  if 
elsewhere  on  the  product  labeUng  an 
Agricultural  Use  Requirements  box 
requires  compliance  with  the  Worker 
Protection  Standard  (40  CFR  Part  170). 

When  this  product  is  used  on  an 
agricultural  establishment  (farm,  forest, 
nursery,  or  greenhouse)  for  the 
commercial  or  research  production  of 
agricultural  plants,  users  must  comply 
with  the  instructions  in  this 
supplemental  labeling.  Users  who  must 


comply  with  these  instructions  include 
owners/operators  of  the  agricultural 
establishment  and  owners/operators  of 
commercial  businesses  that  are  hired  to 
apply  pesticides  on  the  agricultural 
establishment  or  to  perform  crop- 
advising  tasks  on  such  establislunents. 
Failure  to  comply  with  the  requirements 
on  this  supplemental  labeling  and  with 
the  Worker  Protection  Standard  (40  CFR 
Part  1 70)  is  a  violation  of  Federal  law, 
since  it  is  illegal  to  use  a  pesticide 
product  in  a  manner  inconsistent  with 
its  labeling. 
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AGRICULTURAL  USE  REQUIREMENTS 

Use  this  product  only  in  accordance  with  its  labeling  and  with  the  Worker  Protection  Standard,  40  CFR  Part 
170.  This  Standard  contains  requirements  for  the  protection  of  agricultural  workers  on  farnis,  forests,  nurs- 
eries, and  greenhouses,  and  handlers  of  agricultural  pestrcldes.  It  contains  requirements  for  training,  de- 
contamination, notificatk>n,  and  emergency  assistance.  It  also  contains  speclfk:  instructions  and  exceptions 
pertaining  toithe  statements  in  this  labeling  about  personal  protective  equipment,  restricted-entry  intervals, 
and  notific£ttk)n  to  workers.  The  requirements  in  this  box  only  apply  to  uses  of  this  product  that  are  cov- 
ered by  the  Worker  Protection  Standard  (WPS). 

Do  not  apply  tNe  product  in  a  way  ttiat  will  contact  workers  or  other  persons,  either  directly  or  through  drift. 
On^  protected  handlers  may  be  in  the  area  during  application.  For  any  requirements  specific  to  your  State 
or  Tribe,  consult  the  agency  responsible  for  pesticide  regulation. 

Entry-Rastrictlons:  Folk>w  the  applrcable  entry  restrictions  listed  elsewhere  on  the  product  labeling. 

Notiflcation  InlBtructions:  Follow  the  mles  in  the  WPS  for  notifying  woriters  of  the  applk^ation. 

Exception:  If  there  are  instructions  listed  elsewhere  on  the  product  labeling  that  requires  the  posting  of  spe- 
dfic  signs  at!  treated  areas,  you  must  notify  wori<ers  of  the  applrcation  by  warning  them  orally  and  by  post- 
ing the  signs  specified  on  the  labeling. 

Personal  Protective  Equipment  (PPE)  Requirements:  Follow  the  applicable  PPE  instructions  (if  any)  listed 
elsewhere  on  the  labeling. 

Conflicting  Instructions:  If  the  requirenients  of  the  WPS  conflict  with  instructions  listed  elsewhere  on  this 
product  label,  users  must  obey  the  more  protective  requirements 


liric 


Sspplemental  generic  lalieling 
spedfications 

•  Title.  The  supfalemental  lalieling 
must  prominently  bear  the  words 
"SUPPLEMENTAI,  LABELING  WITH 
GENERIC  WORKER  PROTECTION 
REQUIREMENTS"  at  the  top  of  the  first 
page  or  be  in  a  poiich  prominently 
displaying  the  woi  ds 
"SUPPLEMENTAI ,  LABELING  WITH 
GENERIC  WORKER  PROTECTION 
REQUIREMENTS'l  attached  to  the 
container. 

•  Content.  As  a{)propriate  to  the  type 
of  product,  the  generic  supplemental 
labeling  must  contain  the  complete  text 
of  the  labeling  as  provided  in  the 
example  presented. 

•  Location.  EPA  strongly  encourages 
physical  attachment  of  the 
supplemental  labeling  to  product 
containers  to  ensure  end-users  receive 
the  supplemental  ^baling.  (Note:  It  is  a 
violation  of  the  WPS  and  this  policy 
statement  to  sell  of  distribute  products 
with  non-complyihg  labels  or  o%r  such 
products  for  sale,  lo  the  end-user 
without  providing]  the  appropriate 
supplemental  labeling.)  If  the  labeling  is 
not  attached,  it  must  be  located  in  close 
physical  proximity  to  and  accompany 
the  product  when  the  product  is  offered 
for  sale  to  the  end-user.  Whenever 
feasible,  supplem^tal  labeling  should 
accompany  the  stif:kered  product  at 
every  stage  of  distribution. 


•  Format.  The  generic  supplemental 
labeling  should  be  similar  to  that 
presented  in  this  policy  statement,  with 
all  text  legible.  See  Units  IV.F.  and  IV.H. 
for  examples. 

Note:  Ethyl  Parathion  Products:  Holders 
of  stocks  on  products  without  WPS- 
cc»nplying  labels  may  not  use  the  option 
of  generic  supplemental  labeling 
described  below  and  should  contact  the 
registrant  of  such  products  or,  if 
necessary,  EPA  for  guidance. 
"STOP  Sticker"  Specifications  for 
Generic  Supplemental  Labefing 

"Stickering"  of  orphaned  or  canceled 
products  is  only  allowed  according  to 
the  following  specifications: 

•  Required  Text.  STOP~Use  this 
product  only  in  accordance  with  the 
Worker  Protection  Standard,  40  CFR 
Part  170.  and  the  "SUPPLEMENTAL 
LABEUNG  WITH  WORKER 
PROTECTION  REQUIREMENTS." 
which  must  be  provided  when  the 
product  is  offered  for  sale.  Otherwise, 
you  are  in  violation  of  FIFRA.  For  more 
copies  of  the  labeling,  contact  your 
dealer  or  call  1-800-713-2291. 

•  Timing.  The  sticker  must  be  affixed 
to  the  product  container  whenever  the 
product  is  offered  for  S€ile  or 
distribution  to  the  end  user. 

•  Prominence.  The  sticker  must  be 
legible  and  prominent  on  the  product 
package  through  use  of  contrasting 
colors  or  other  graphic  devices,  and 
placement  on  the  label  of  each  product 
container. 


•  Location.  It  must  be  printed  on  or 
affixed  to  product  containers.  If  affixed, 
it  must  be  difficult  to  remove  without 
residue  or  damage  to  underlying 
packaging  or  labeling  and  must  not  be 
located  on  the  bottom  of  the  package  or 
any  other  place  that  will  not  readily  be 
noticed  by  us»s.  If  the  product  bears 
labeling  on  both  outer  packaging  and 
immediate  container,  the  sticker  must 
be  affixed  to  both.  (Exception:  STOP 
stickers  need  not  be  affixed  directly  on 
inner  water  soluble  packages.) 

•  Obscuring  existing  language.  The 
sticker  or  facsimile  must  not  obscure 
any  information  on  the  existing  label. 

2.  Buy-out  or  transferred  products. 
These  are  stocks  of  products  that  have 
been  transferred  to  another  registrant 
who  has  responsibility  for  the  product's 
registration.  The  existing  stocks  have 
the  original  company's  name  and 
re^stration  number. 

The  new  registrant  should  choose  one 
of  the  following  options  to  deal  with 
these  products: 

•  Recall  and  relabel/repackage. 
Recalling  the  products  and  repackaging 
them  at  a  registered  establishment  with 
final  printed  replacement  labeling,  or 

•  Product-specific  relabeling. 
Conducting  or  authorizing  relabeling  of 
products  with  either:  (i)  Final  printed 
product-specific,  WPS-complying 
replacement  labeling  or  (ii) 
supplemental  product-specific 
replacement  labeling  and  a  "STOP 
sticker"  that  meets  certain  requirements. 


Relabelingmust  cxcur  in  accordance 
with  the  section  entitled, 
"Supplemental  Product-Specific 
Labeling  Specifications."  This  section 
also  contains  information  about 
including  "transferred"  products  in 
multi-product  brochures.  Generic 
Supplemental  Labeling  and  STOP 
stickers  may  NOT  be  used  for  these 
products. 

3.  Deleted-use  products.  These  are 
products  for  which  the  registrant  has 
amended  the  registration  to  delete 
certain  uses  (e.g.,  sod)  thereby  putting 
the  product  outside  the  scope  of  the 
WPS.  There  may  be  existing  stocks  of 
such  products  that  still  have  the 
previous  label  and  are  thus  within  the 
WPS  scope. 

The  registrant  should  choose  one  of 
the  following  options  to  relabel  these 
products.  Otherwise,  the  product  may 
not  be  distributed  or  sold  after  October 
23, 1995. 

•  Recall  and  relabel/repackage. 
Recalling  the  products  and  relabeling/ 
repackaging  them  at  a  registered 
establishment  with  the  current  labeling 
that  has  been  amended  to  delete  WPS 
uses. 

•  Product-si)ecific  relabeling. 
Conducting  or  providing  a  written 
authorization  for  relabeling  of  products 
with  the  current  labeling  that  has  been 
amended  to  delete  any  WPS  uses. 
Products  can  be  relabeled  by:  (i) 
Replacing  existing  labeling  with  the 
current  final  printed  replacement 
labeling,  or  (ii)  marking/blocking  out  all 
WPS  uses  and  references  to  WPS  uses 
(e.g.,  use  directions).  If  final  printed 
replacement  labeling  is  used,  the 
amended  labeling  must  completely 
obhterate  the  previous  label  so  that  the 
previous  label  does  not  show.  It  must  be 


securely  affixed  to  the  product  package 
and  be  difficult  to  remove  without 
residue  or  damage  to  the  underlying 
packing  or  labeling.  If  the  option  to 
mark/block  out  of  all  WPS  references  is 
chosen,  all  WPS  uses  and  references  to 
WPS  uses  must  be  completely  blocked 
and  no  other  portions  of  the  label  text 
that  remain  unchanged  must  be  altered 
or  obscured. 

In  the  event  that  a  retailer  or 
wholesaler  is  unable  to  get  a  registrant 
to  recall  and  relabel  these  products,  you 
should  contact  EPA's  Registration 
Division  (703-305-6250)  for 
instructions  on  how  to  proceed  with 
those  products. 

4.  Dormant  products.  These  are 
products  where  no  quantity  of  the 
product  has  been  produced  and 
distributed  after  April  21, 1994,  and  for 
which  registrants  elected  to  defer 
labeling  amendments.  If  there  are 
products  left  in  the  channels  of  trade, 
they  must  not  be  sold  or  distributed 
after  October  23, 1995.  In  this  situation, 
the  registrant  has  several  options: 

•  Product-specific  relabeling.  Amend 
the  product  registration  to  include  the 
WPS  requirements  and  follow  all 
requirements  for  relabeling  with 
product-specific  replacement  labeUng. 

•  Relabeling  with  non-WPS  label. 
Amend  the  product  registration  to 
delete  any  WPS  uses  by  either  recalling 
and  relabeling/repackaging  or  by 
conducting  or  providing  a  written 
authorization  for  relabeling  of  products 
at  the  product's  location  with  the 
updated,  non-WPS  label. 

•  Generic  labeling.  Voluntarily  cancel 
the  registration  and  follow  all 
requirements  for  orphaned  or  canceled 
products  concerning  relabeling  with 


supplemental  generic  replacement 
labeling. 

V.  Deadline  for  Relalieling  and  Final 
Sale 

By  October  23, 1996,  all  products 
being  distributed  or  sold  must  bear  final 
printed,  WPS-complying,  replacement 
labeling  that  conforms  to  the 
requirements  outlined  in  this  policy 
statement.  Supplemental  product- 
specific  replacement  labeling  will  nothe 
allowed  after  this  date. 

Retailers  or  wholesalers  of  orphan  or 
canceled  products  may  still  use  generic 
supplemental  replacement  labeling  and 
"STOP  stickers"  in  accordance  with  this 
policy  statement  after  October  23, 1996. 

VI.  For  Further  Information  and 
Assistance 

If  after  reading  this  policy  statement 
you  have  questions  about  what  you 
must  do  to  bring  the  labeling  of  any 
product  you  hold  into  compliance,  you 
are  encouraged  to  call  the  registrants  of 
any  such  products  for  assistance.  If 
further  assistance  is  necessary,  you  may 
call  EPA  or  any  of  its  regional  offices  for 
assistance.  The  EPA  headquarters 
number  for  assistance  is  (703)  305-6250. 
Additional  information  also  may  be 
obtained  from  the  industry  task  force  at 
1-800-713-2291. 

List  of  Sub)ect8  in  Part  156 

Environmental  protection  and  Worker 
protection. 

Dated:  November  30, 1995. 
Daniel  M.  Barolo, 
Director.  Office  of  Pesticide  Programs. 

[PR  Doc.  95-p0^3  Filed  12-13-95;  8:45  am] 
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This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
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development  procedures, 
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subsequent  to  March  4,  1933. 

The  Manual  ijs  published  by  the  Office  of  the  Federal 
Register,  Nation&l  Archives  and  Records  Administration. 

$33.00  per  copy 
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Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order. 
It's  easy! 


i^^-J 


war 


please  send  me. 


To  tax  your  orders  (202)  512-2250 
copies  of  the  The  United  States  Government  Manual,  1995/96 


S/N  049^-000-00063-1  at  $33  ($41.25  foreign)  each. 

The  total  co^t  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Documents 


(Company  or  person  il  name) 


(Additional  address^nention  line) 


(Please  type  or  print) 


G  GPO  Deposit  Account 


(Street  address) 


(City,  Sute,  Zip  cod< ) 


(Daytime  phone  inci  uding  area  code) 


(Purchase  order  no. 


Q  VISA     Q  MasterCard  Account 

IE 

,^  _,.      J      •         .,    ^        Thank  you  for 

(Credit  card  expiration  date)                                 , 

your  omer! 

(Authorizing  signature) 


(Rav.  9/95) 


Mail  to:      Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


The  authentic  text  behincf  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


W€«U7  Cooqdatioa  of 

Presidential 
Documents 


a^rtv.  aart.ru.  nm 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speect)es,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  Includes  a  Tat>le  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Offk»  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order.  l^^^B 
IVaeaayl^^M 


Ontar  Procnting  Coda: 

^5420 


LJ  YES,  please  enter. 


To  bx  your  orders  (202)  512-2233 
one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Docunents  (PD)  so  I 

□  $75.00  Regular  Mail 


can  keep  up  to  date  on  Presidential  activities. 

G  $132.00  First  Class  Mail 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  2S%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  prirscj^  ckock  box  bdow; 

Q  Do  not  malce  my  name  available  to  other  mailers 

Check  aethod  of  paynent: 

Q  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


□  GPO  Deposit  Account            [1        111      -j[ 

Q VISA Q MasterCard   [    ITl^  1  (expiration) 

1    1    1    1    1    1    1    1         1         1    1    1    1    1    1    1    1    1 

(Street  address) 


(Gty.  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Puicfaaae  order  no.) 


(Authorizing  signature)  iivm 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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And 

How  To  Use  It 


Annoimdng  the  Latest  Editioii 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  Unr  of  tiw  Fedanl  Register- 
Cods  of  Federal  R^ulstioiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 
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Order  processing  code: 
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I I  YES,  pleas^  send  me  the  following: 
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Charge  your  ordt. 
H^Easyl 
Tb  fax  your  orders  (202) -512-2250 


The  total  cost  of  iiy  order  is  $: International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

nease  Choose  Method  of  Payment: 

I I  Check  F^ble  to  the  Superintendent  of  Documents 


Name) 
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LJ  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 
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(Credit  card  expiratioa  date)  Thank  you  for 

your  order! 


(Authorizing  Signature) 


(Rev  1-93) 


(Purchase  Order  No.) 
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Ma^  we  BMke  yourunie/addresR  available  to  other  mailen?  I I    I I 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  ttte  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  ctianges— 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  ttte  contents  of  the 
daily  Federal  Register,  is  issued  montfily  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  dale  oi  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 
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/fs  easy.' ^gB  ygU 

To  fax  your  orders  (202)  512-2233 


Oidar  nocaning  Code: 
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I    I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  ♦list  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  State,  Zip  code) 
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For  privacy,  check  box  below: 
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NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  lefBrence  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Faderal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  somce  document. 

Compiled  by  the  OfBce  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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Thank  you  for  your  order! 
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FBDBKAL  UHasnK  Publithed  cl*Uy,  Monday  through  Friday. 
(notjndiUalwd  od  Sjturdayi.  Sundays,  or  on  official  hoUdays).  by 
Ajidfflaiof  tha  Fei«l  K^g^.  Nation.1  Aichivaa  and  RioMl 
AdmiBittvtian.  WaifUogtaa.  DC  20406,  under  the  Federal  Regixter 
Act  (49  Slat  SOO.  a«  Bmnided:  44  U.S.C  C3i.  15)  and  dw    ^*"*"'^ 
ieRul|rtions  of  the  A4mi]iiatntive  Committee  of  the  Federal  Register 
(ICTR  Ch.  D.  Oiitoi^itiflii  i»  made  only  bv  the  Superintendent  of 
Documanti.  U.S.  Go^enuoent  Printing  Office.  Washkigton.  DC 

Tlw  '*i«el  liiMtf  piovidea  a  unifinn  mtem  liw  makins 
miUrfe  to  the  pi^  ragulationa  and  legal  noticea  ianiedV 
Fedetal  agndea.  Thiae  include  Pnsidential  proclamatimu  and 
Bxaaitive  Oden  an<l  Federal  agency  documenta  having  general 
^Uc^ty  and  lagd  eOact.  documents  requirad  to  be  imblished 
?yj^,P?°ff~  "**  od»er  Federal  amncy  documents  of  public 
intanrt.  Documents  tte  cm  file  fior  public  inspection  in  thebffice 
of  the  Federal  Ragist^r  the  day  befan  they  an  published,  unless 
earlier  filing  is  raquetted  by  the  issuing  agency. 

The  seal  of  the  National  Archivea  and  Records  Administration 
authenticates  this  isstie  of  the  Federal  iMiatar  as  the  official  serial 
pdbiticatiai  established  under  the  FederaTR^ster  Act  44  U.S.a 
1507  provides  that  the  contento  of  the  FederdRegiatar  shall  be 
judicially  noticed.  ^^ 


Th«  Federal  Ugial*;  is  published  in  paper.  24x  microfiche  and  as 
m  online  database  thhrnah  Gi>0  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  bv  8 
a-m.  eech  dMT  the  Federal  Ragislar  is  pubUshed.  The  database 
includes  both  text  an4  graphics  from  Volume  59,  Number  1 
Ofnuaw  2. 1W4)  fenfard.Tiee  public  eccess  is  available  on  a 
Wide  Aree  Infinmaticn  Server  (WAIS)  thrmigh  the  Internet  and  via 
asynchronous  dial-in.,  Internet  usen  can  access  the  database  bv 
using  the  World  Wid«  Web;  the  Superintendent  of  Documents 
home  page  address  is!http://www.access.gpagov/su_docs/.  bv 
using  load  WAIS  client  ioftwara.  or  by  t5net  to  ■^"•*^'  "^ 
swais.aoceas.gpo.gpy.  than  login  as  gueit  (no  pesswocd  required). 

n  ;SJ?f"  •°°^**  *<"  communications  soflwara  and  modem  to 
2i^.ffl  "2-1661:  typeswais,  then  login  as  guest  (no  password 
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?^Eil?S5S  "T  Support  Team  by  sending  Internet  e-maU  to 

iT^/^!V^ SSf?'^  **y  *"°^  ^  f2^  512-1262;  or  by 
calliM  (2M)  512-153f  bet%veen  7  a.m.  and  5  pjn.  Eastern  tiiie. 
Monday-Friday,  except  for  Federal  hoUdays. 

1^  annual  subscription  orice  for  the  Federal  Regialer  paoer 
edition  IS  M94.  or  1544  ^  a  combined  FederaTfaST^^Kleral 
Register  Index  and  Li<  of  CFR  Sections  Affected  (LSA)       ^^ 
subscription:  the  micrbfiche  edition  of  die  Fedanl  Rcrisjui 
induding  the  Federal  ResiMter  Index  and  LSA  is  $433.^montii 
subecriptiaos  an  available  for  one-half  the  annual  rate.  The  cfaaroe 
to  intUvidual  copies  i^i  paper  form  is  $8.00  for  each  issue,  or  S6M 
for  each  group  of  peaee  as  actually  bound;  or  $1.50  for  each  issue 
m  microfiche  fonn.  Al  prices  include  regular  domestic  poetase 
and  handling.  International  customera  please  add  25%  forforeim 
handling.  Remit  checfc  or  money  order,  made  payable  to  the 
Supermtendent  of  Do<juments,  or  charee  to  your  GPO  DeDoait 
Account,  VISA  or  MasleiCard.  Mail  to-New  Orders, 
Supwrtntendent  of  Doduments.  P.O.  Box  371954,  Pitubuigh,  PA 
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THE  FEDERAL  REGISTER 


POK: 

WBO: 
WHATi 


WHY: 


WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  pacaon  who  ums  the  Federal  Ragister  and  Code  of  Fadaral 
Ragulationa. 

Sponaorad  by  the  Office  of  tha  Fedanl  Ragister. 

Fraa  publk  briefings  (appraximataly  3  hours)  to  piaaant: 

t.  The  legttlatoiy  process,  with  a  focus  on  the  Fedatal  Register 

sysiaai  and  tlw  public's  role  in  the  development  of 

isgulationa. 

2. 15ie  relaticauUp  between  the  Federal  RegiMer  and  Code  of 
Federal  Regulations. 

3.  The  important  aleoients  of  typical  Federal  Ragister 

documents. 

4.  An  introduction  to  the  finding  aids  of  die  FR/CFR  system. 

To  provide  the  public  with  acceaa  to  infonnation  necessary  to 
reaearch  Federal  agency  raguUtions  which  direcUy  affect  them. 
There  will  be  no  diacusaion  of  specific  agen<9  regulations. 


WHEN: 
WHBKE: 


RESBRVATKW6: 


WASHINGTON,  DC 

(TwoSeaaioM] 
January  9,  1996  at  9:00  am  and 
January  23,  1996  at  9:00  am 
OfiBce  of  the  Federal  Register  Conference 
Room.  800  North  Capitol  Street,  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
202-523-4538 
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Agrieuitural  Martwting  Service 

RULES 

Practice  and  procedtire: 
^eep  promotion,  research,  and  information  program; 
referendum  conduct,  64297-64311 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Commodity  Credit  Corporation 
See  Farm  Service  Agency 
See  Rural  Utilities  Service 

Army  Department 

NOTICES 
Meetings: 
Science  Board,  64423 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Aits  and  the  Humamties 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are  ,      ^     .     „,.  j 

See  Committee  for  Purchase  From  People  Who  Are  Bbnd  or 
Saverely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

National  Center  for  Health  Statistics;  change  in  mamage 
and  divorce  data;  availabiUty.  64437-64438 

Commerce  Department 

See  Export  Administration  Bureau 

See  hitemational  Trade  Administration 

See  National  Oceanic  and  Atinospheric  Adnumstration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  Ust;  additions  and  deletions,  64421-64422 
Commodity  Credit  Corporation 

RULES  ,      .      J  ,       ^ 

Organization,  functions,  and  autiionty  delegations: 

Reorganization —  , 

Farm  Service  Agency  renamed  from  Consohdated  Farm 
Service  Agency,  64297 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Board  of  Trade —  e.^«o 

CBOT  Latin  American  Brady  Bond  Index,  etc.,  644zz- 
64423 

Customs  Service 

Monccs 

Imported  merchandise  price  adjustinent  by  related  party 
companies;  reconciUation  use  test 
Time  frame  revision,  64470 

Defense  Department 

See  Army  Department 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  detenmnations,  etc.: 
Schwartz,  Harold  R.,  M.D.,  64449-64452 

Education  Department 

PROPOSED  RULES 

Special  education  and  rohabilitotive  services: 
State  vocational  rehabiUtotion  services  program,  64476- 
64524 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
AE  aevite  et  al.,  64453-64454 
Arco  Corp.,  64455 
Arco  Oil  A  Gas  Co.  et  al.,  64455 
IBM  Corp.  et  al.,  64454 
Roxanne  of  New  Jersey  et  al.,  64454 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  fedOTally-assisted 

constiTiction;  general  wage  determination  deasions. 
64452-64453 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 

NOTICES 

Atomic  energy  agreements:  subsequent  arrangements,  64423 
Environmental  stotements;  availability,  etc.: 
Hanford  Site,  WA— 
Plutonium  finishing  plant  stabihzation,  644Z3 
Grant  and  cooperative  agreement  awards:  ...o, 

Eastern  Idaho  Economic  Development  Council,  644Z3- 
64424 
Privacy  Act: 
Systems  of  records,  64424-64427 

Energy  Efficiency  and  Renewable  Energy  Office 

RULES 

Energy  conservation: 
Low-income  persons;  weatherization  assistance  program. 

64314-64315 

'  Environmental  Protection  Agency 

Air  poUutants,  hazardous:  national  emission  standards: 
Shipbuilding  and  ship  repair  (surface  coating)  operations. 
64330-64347 
Air  programs;  State  authority  delegations: 

Mississippi.  64329-64330 
PROPOSED  RULES 

Acquisition  regulation:  

Confidential  business  information;  coUection,  use,  access, 
tieatinent,  and  disclosure;  soUdtation  provisions  and 
contract  clauses,  64408-64411 
Clean  Air  Act: 
State  operating  permits  program- 
Missouri,  64404-64407 
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program: 


Superfimd  pi 

Toxic  chemical  release  reporting;  conununity-right-to- 
know — 

2,2-Dibromo-  )-mtrilopropionamide:  correction.  64407- 
64408 
NOTICES 

Environmental  statements;  availability,  etc: 
Agency  statements — 
Weekly  receipts.  64434-64435 
Water  pollution  control- 
Underground  injection  control  program — 
Montana;  primary  enforcement  responsibility.  64435- 
64436 

Executive  Office  0f  the  PrMldent 

See  Presidential  Dbciunents 

Export  Administration  Bureau 

NOTICES 

Aladcan  North  slobe  crude  oil  ban  lifting;  meeting,  64412- 

Farm  Service  Agency 

miLES 

Organization,  functions,  and  authority  delegations: 
Reorganization— 
Fann  Service  Agency  rmamed  from  Consolidated  Farm 
-  Service  A^cy.  64297 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Beech,  64315-64017 

Boeing.  64317-64320 

Airworthiness  standards: 

Special  conditioSs — 

Gulfstream  Aefospace  Corp.,  model  Gulfstream  V,  high 

altitude  operations,  64315 

Federal  Communioations  Commission 

RULES 

Common  carrier  services: 
Universal  Servia  Fund  for  local  exchange  telephone 
carriers;  six-«ionth  extension  of  interim  indexed  can 
65010-65012 
Practice  and  procediire: 

Pioneer's  preferesce  rule;  regulatory  review,  64348 
Radio  stations;  tabl*  of  assignments: 
Iowa,  64349 

North  Carolina.  6J1348-64349 
Texas.  64349        j 
PROPOSED  RUL^        } 
Copunon  carrier  seijidces: 
Universal  Service!  Fund  for  local  exchange  telephone 
carriers;  six-month  extension  of  interim  indexed  can 
65010-65012  ^' 

NOTICES 
Meetings: 
Public  Safety  Wiriless  Advisory  Committee.  64436 

Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  64472 

Federal  Emergency|  Management  Agency 

NOTICES 

Flood  insurance  program: 
Agents'  commissipns;  rebating  to  consumers.  64436- 
64437 
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Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Gulf  States  Utilities  Co.  et  al..  64429-64431 
PSI  Energy,  Inc.,  et  al.,  64431-64434 

Applications,  hearings,  determinations,  etc.: 
Cleveland  Public  Power  et  al..  64429 
Koch  Gateway  Pipeline  Co..  64427-64428 
Michigan  Gas  Storage  Co..  64428 
National  Fuel  Gas  Supply  Corp.,  64429 
Natural  Gas  Pipeline  Co.  of  America.  64428 
Old  Dominion  Electric  Cooperative.  64427 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  64437 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
64447 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Orange  County,  CA;  natural  community  conservation 
plan/habitat  conservation  plan  for  Central  and 
Coastal  Subregion.  64447-64449 

Food  and  Drug  Administration 

NOTICES 

Medical  devices;  premarket  approval: 
Datascope  Corp.;  VasoSeal  Vascular  Hemostasis  Device 

64438-64439 
Karl  Storz  Endoscopy-America,  Inc.;  Storz  Modulith 
Uthotripter,  Model  SUO,  64439-64440 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Jime,  Harry  L..  Ph.D..  64444 

Health  Care  Rnancing  Adminiatration 

NOTICES 
Medicaid: 

Demonstration  project  proposals,  new  and  pending- 
October.  64440-64444 

Housing  and  UrtMn  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  eta: 
.   Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property.  64444-64445 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 
Income  taxes: 

Future  benefit  accrual  rate;  significant  reduction  notice. 
64320-64324 


PROPOSED  RULES 

Income  taxes: 
Future  benefit  accrual  rate;  significant  reduction  notice; 
cross  reference.  64401-64402 
Procedure  and  administration: 
Return  information  disclosure;  property  or  services  for 
tax  administration  purposes;  procurement.  64402^ 
64403 

International  Trade  Administration 

NOTICES 
Antidumping: 

Silicon  metal  from — 
Argentina.  64416-64420 
Antidumping  and  countervailing  duties: 

Administrative  review  requests.  64413-64416 

Interstate  Commerce  Commlasion 

NOTICES 
Motor  carriers: 

Compensated  intercorporate  hauling  operations.  64449 
Railroad  operation,  acquisition,  construction,  etc.: 

Gateway  Westem  Railway  Co.,  64449 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Adminisliation 
See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Mattole  Estuary.  CA,  64445-64446 
Realty  actions;  sales,  leases,  etcu 

Nevada.  64446 
Withdrawal  and  reservation  of  lands: 

Nevada.  64446-64447 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Aeronautics  Advisory  Committee.  64455 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings;  Sunshine  Act.  64472-64473 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility;  determinations.  64468-64469 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Isis  Imports  Ltd..  64469-64470 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Mexico  reef  fish,  64350-64355 

Summer  flounder.  64349-64350 
NOTICES 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Coimcil.  64420- 

64421 


National  Science  Foundation 

NOTICES 
Meetings: 
Computer  and  Information  Science  and  Engineering 

Advisory  Committee,  64455-64456 
Materials  Sciences  Special  Emphasis  Panel,  64455 
Social.  Behavioral  and  Economic  Sciences  Advisory 
Committee.  64455 

Nuclear  Regulatory  Commieeion 

NOTICES 

Environmental  statements;  availability,  etc: 

Carolina  Power  &  Light  Co..  64456 
Reports;  availability,  etc.: 

Pressurized  water  reactor  (PWR);  decommissioning  costs. 
64456-64457 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  and  single-employer  plans: 
Valuatiou  of  plan  benefits,  etc. — 
Interest  rates,  etc..  64327-64329 
Single-employer  plans: 
Disclosure  to  participants.  64324-64325 
Valuation  of  plan  benefits — 
Expected  retirement  age.  64325-64327 

Personnel  Management  Office 

NOTICES 

Excepted  service: 
Schedules  A.  B.  and  C;  positions  placed  or  revoked— 
Update.  64457-64458 

Presidential  Documents 

PROCLAMATIONS 

Trade:  ,._      . 

Harmonized  Tariff  Schedule  of  the  U.S.;  modification 
imder  North  American  Free  Trade  Agreement  [Proc. 
6857),  64817-65008 
Special  observances: 
Wri^t  Brothers  Day  (Proc.  6858),  65015 

Puk>llc  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Rural  Utilities  Service 

RULES 

Telecommunications  standards  and  specifications: 
Materials,  equipment,  and  construction — 
Digital,  stored  program  controlled  central  office 
equipment,  general  specification;  multiparty 
service  requirement  elimination.  64311-64314 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange.  Inc..  64463-64465 
Cincinnati  Stock  Exchange.  Inc.,  64465-64466 
National  Securities  Clearing  Corp..  64466-64467 

Applications,  hearings,  determinations,  etc.: 
Managed  Accounts  Services  PortfoUo  Trust  et  al..  64461- 

64463 
Public  utility  holding  company  filings,  64459-64461 
Wellington  Underwriting  pic.  64458-64459 
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SmaH  BualfMss  Administration 

PWOPOSCD  RULES 
Business  loan  programs: 
Fedaral  regulatofy  review.  64356-64401 

nonces 

License  surrenders: 
Investcal  Small  Business  Investment  Co.,  64467 
Yosemite  Capital  Investment  Co..  Inc.,  64467 

Meetings: 
Providence  Advi$ory  Coimdl.  64467 

Substance  Abuse  and  Mental  Health  Services 
Admlnlstratiori 

NOfnCES  1 

Agency  information  collection  activities  under  OMB 
review: 

Proposed  agency  infewmation  collection  activities; 
comment  request,  64444 

Transportation  Oepartment 

See  Federal  Aviation  Administration 

Seelhtotional  Highway  Traffic  Safety  Administration 

Nonces 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  64467 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  cairier  permits;  weekly  applications 

64467-644661 


407-044661 

Oepartmelt 


Trsaauryl 

See  Customs  Service 

See  Internal  Revenue  Service 

United  States  Information  Agency 
Nonces 

Cultural  property: 
Nicaragua;  request  for  U.S.  protectiwi  of  certain 

categories  of  archaeological  material  bom  pillage. 

Meetings:  I 

Cuba  BroadcastingJAdvisory  Board,  64471 

Veterans  Affairs 
Nonces 
Meetings: 
Health  Services  Re$earch  and  Development  Service 
Scientific  Review  and  Evaluation  Board,  64471 


iDeoartment 


Separate  Parte  In  This  Issue 

Part  11 

Department  of  Education.^64476-64524 

Partm 

The  President.  64817-65008 

Partly 

Federal  Communications  Commission.  65010-65012 

PWtV 

The  President.  65015 


RaaderAids 

Additional  information,  including  a  list  of  public  laws 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  In  the  Reader  Aids! 

Beginning  with  the  issue  of  December  4. 1995,  a  new  Ustine 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
Comments  Due  Next  Week".  Rules  Going  hito  Effect 
Today  will  remind  readers  about  Rules  documents 
published  in  tiie  past  which  go  into  effect  "today" 
Comments  Due  Next  Week  wiU  remind  readers  about 
unpending  closing  dates  for  comments  on  Proposed  Rules 
documents  pubUshed  in  past  issues.  Only  those  documents 
pubhshed  m  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  ehgible  for  inclusion  in  the 
Renunders. 

TTie  Reminders  feature  is  intended  as  a  reader  aid  only 
Neither  inclusion  nor  exclusion  in  the  Usting  has  any  leeal 
sigmficance.  '     * 

pe  Office  of  tiie  Federal  Register  has  been  compiling  data 
ter  Uie  Reminders  since  the  issue  of  November  1, 1995  No 
documents  published  prior  to  November  1, 1995  will  be 
listed  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electnmic  Bulletin  Board  service  fm  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  Ust  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  ol  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having  general 
applicability  and  legal  .eftect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  ol 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Fann  Service  Agenicy 

7  CFR  Chapter  VH 

Commodity  Credit  Corporation 

7  CFR  Chapter  XIV 
raN0660-AE49 

Agency  Name  Change 

AGENCIES:  Farm  Service  Agency  and 
Commodity  Credit  Corporation. 
action:  Final  rule. 


CHAPTER  Vn-FARM  SERVICE  AGENCY, 
DEPARTMENT  OF  AGRICULTURE 

2.  In  7  CFR  chapters  VH  and  XIV.  all 
references  to  "Consolidated  Farm 
Service  Agency"  are  revised  to  read 
"Farm  Service  Agency",  and  all 
references  to  "CFSA"  are  revised  to  read 
"FSA". 

Signed  at  Washington,  DC  on  December  8, 
1995. 

Bruce  R.  Weber, 

Acting  Administrator.  Form  Service  Agency 
and  Executive  Vice  President.  Commodity 
Credit  Corporation. 

IFR  Doc  95-30534  Filed  12-14-95;  8:45  ami 
BNJJNQ  CODE  S410-0»-P 


SUMMARY:  This  document  amends  the 
regulations  to  change  the  name  of  the 
Consolidated  Farm  Service  Agency  to 
the  Farm  Service  Agency  as  a  result  of 
the  Department  of  Agriculture 
reorganization. 

EFFECTIVE  DATE:  December  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  A.  Turner,  Farm  Service  Agency, 
P.O.  Box  2415,  room  1501-S, 
Washington,  DC  20013.  telephone  202- 
690-1855. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretary  of  Agriculture 
announced  that  the  agency  previously 
referred  to  as  the  Consolidated  Farm 
Service  Agency  (CFSA)  is  to  be  named 
the  Farm  Service  Agency  (FSA).  On 
November  8, 1995,  USDA  published  in 
the  Federal  Register  (60  FR  56392)  a 
final  rule  which  contained  redelegations 
of  authority  for  the  Department  of 
Agriculture  and  changed  the  name  of 
CFSA  to  FSA.  This  rule  includes 
amendments  to  7  CFR  chapters  Vn  and 
XIV  which  are  necessary  to  bring  agency 
regulations  into  alignment  With  the 
departmental  reorganization. 

Accordingly,  7  CFR  Chapters  VII  and 
XIV  are  amended  as  follows: 

1.  The  heading  of  7  CFR  chapter  VH 
is  revised  to  read  as  follows: 


Agricultural  Marketing  Service 

7CFR  Part  1280 
[NaLS-es-ooq 

Sheep  Promotkm,  Research,  and 
Information  Program:  Procedures  for 
the  Conduct  of  Referendum 

AGB4CY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule;  referendum  order. 

SUMMARY:  The  Sheep  Promotion, 
Research,  and  Information  Act  of  1994 
(Act)  authorizes  a  program  of 
promotion,  research,  and  information  to 
be  developed  through  the  promulgation 
of  the  Sheep  and  Wool  Promotion, 
Researdi,  Education,  and  Information 
Order  (Order).  The  U.S.  Department  of 
Agriculture  (Department)  recently 
completed  this  process  and  issued  an 
Order  which  will  become  effective  if 
approved  by  sheep  producers,  sheep 
feeders,  and  importers  of  sheep  and 
sheep  products.  Importers  who  only 
import  raw  wool  are  not  eligible  to 
participate  in  the  referendum.  This  rule 
sets  forth  the  procedures  for  conducting 
the  initial  referendum  and  the  relevant 
referendum  dates. 

DATES:  Effective  Date:  This  final  rule  is 
effective  December  15, 1995. 

Referendum  Dates:  In-person  voting 
in  the  referendum  will  be  on  February 
6, 1996,  at  the  county  Cooperative 
Extension  Service  offices.  Absentee 
ballots  will  be  available  at  those  offices 
from  January  16, 1996,  through  January 
26, 1996.  The  representative  period  to 
establish  voter  eligibility  will  be  the 
period  from  January  1. 1994,  through 
December  31, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch;  Livestock  and  Seed 
Division;  Agricultural  Marketing  Service 
(AMS).  USDA.  Room  2606-S;  P.O.  Box 
96456;  Washington,  D.C.  20090-6456. 
telephone  number  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Proposed 
Rule — Sheep  Promotion  and  Research 
Program:  Procedures  for  Conduct  of 
Referendum  published  August  8, 1995 
(60  FR  40313). 
Regulatory  Impact  Analysis 

Executive  Orders  12866  and  12778  and 
the  Regulatory  Flexibility  Act 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  This  rule 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 

this  rule. 

The  Act  provides  that  any  person 
subject  to  the  Order  may  file  with  the 
Secretary  a  petition  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order  is  not  in  accordance  with 
the  law,  and  request  a  modification  of 
the  Order  or  an  exemption  from  certain 
provisions  or  obligations  of  the  Order. 
The  petitioner  will  have  the  opportunity 
ioT  a  hearing  on  the  petition.  Thereafter 
the  Secretary  will  issue  a  decision  on 
the  petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  petitioner  resides 
or  carries  on  business  has  jurisdiction  to 
review  a  ruling  on  the  petition,  if  the 
petitioner  files  a  complaint  for  that 
purpose  not  later  than  20  days  after  the 
date  of  the  entry  of  the  Secretary's  . 
decision.  The  petitioner  must  exhaust 
his  or  her  administrative  remedies 
before  he  or  she  can  initiate  any  such 
proceeding  in  the  district  court. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)(5 
U.S.C.  601  et  seq.).  the  Administrator  of 
AMS  has  considered  the  economic 
impact  of  this  final  action  on  «mall 

entities. 

According  to  the  January  27, 1995, 
issue  of  "Sheep  and  Goats,"  published 
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by  the  Department's  National 
Agriciillural  Statistics  Service,  there  are 
approximately  87,350  operations  with 
sheep  in  the  Unite^  States  that  may  be 
eligible  to  vote  in  the  referendum.  To 
obtain  the  estimated  number  of 
importers  of  sheep  and  sheep  products 
who  would  be  subj^  to  an  assessment 
and  who  may  be  eligible  to  vote  in  the 
referendum,  the  Department  consulted 
with  major  importer  organizations 
whose  members  import  sheep  and  sheep 
products  into  the  United  States.  Based 
on  its  consultations  with  these 
organizations,  the  Department  estimates 
that  the  number  of  Importers  of  sheep 
and  sheep  products  in  the  United  States 
who  would  be  subject  to  these  rules  and 
regulations  is  approximately  9,000. 
Nearly  all  of  the  shqep  operations  in  the 
United  States  and  nearly  all  of  the 
importers  of  sheep  4nd  sheep  products 
would  be  classified  as  small  entities  by 
the  Small  Business  Administration  (13 
CFR  121.601). 

This  action  has  also  been  reviewed 
under  RFA  (5  U.S.Ci  601  et seq).  This 
final  rule  would  establish  procedures 
for  the  conduct  of  a  referendum  to 
determine  whether  an  Order 
promulgated  under  jhe  Act  becomes 
operational.  Such  piiocedures  would 
permit  all  eligible  sheep  producers, 
sheep  feeders,  and  itiporters  of  sheep 
and  sheep  products.iexcluding 
importers  who  impoH  only  raw  wool, 
who  have  been  engaged  in  sheep 
production,  sheep  feeding,  or  the 
importation  of  sheep  and  sheep 
products  to  vote  in  tie  referendum. 
Participation  in  the  ipferendum  is 
voluntary.  Votes  may  be  cast  either  by 
mail  ballots  or  in  peison  at  polling 
places.  Castipg  votesby  mail  or  in 
person  would  not  impose  a  significant 
economic  burden  on  {participants. 
Accordingly,  the  Administrator  of  AMS 
has  determined  that  |his  rule  will  not 
have  a  significant  eccjnomic  impact  on  - 
a  substantial  numberiof  small  business 
entities. 


Paperwork  ReductioA  Act 

In  accordance  withj  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  OMB  ha$  approved  the 
information  collectiofi  requirements 
contained  in  this  final  rule.  The  control 
number  assigned  to  tike  information 
collection  requirements  in  Part  1280  by 
OMB  pursuant  to  theJPaperwork 
Reduction  Act  is  OM$  0581-0093.  The 
information  collection  required  by  this 
action  and  necessary  to  conduct  a 
referendum  includes  the  following: 
(a)  For  in-person  vorting:  - 
(1)  Each  sheep  producer,  sheep 
feeder,  or  importer  of  Isheep  and  sheep 
products,  except  an  importer  who 


UMI 


imports  only  raw  wool,  who  votes  in 
person  in  the  referendum  must  sign  the 
In-Person  Voter  Registration  List  (Form 
LS-61-3)  and  complete  a  Ballot  (Form 
LS-61)  at  the  county  Cooperative 
Extension  Service  (CES)  office  of  the 
Department.  The  voter  must  complete 
the  ballot  and  insert  it  into  the  SHEEP 
BALLOT  envelope  (Form  LS-61-1). 

(2)  Each  producer,  feeder,  and 
importer  must  complete  the  Registration 
and  Certification  Form  that  is  printed  on 
the  SHEEP  REFERENDUM  envelope 
(Form  LS-61-2)  and  insert  the  SHEEP 
BALLOT  envelope  with  the  enclosed 
ballot  in  the  SHEEP  REFERENDUM 
envelope  (Form  LS-61-2).  The 
estimated  average  time  burden  for 
completing  the  forms  for  in-person 
voting  is  6  minutes  per  voter. 

(b)  For  absentee  voting:  Each  sheep 
producer,  sheep  feeder,  and  importer  of 
sheep  and  sheep  products,  except  an 
importer  who  imports  only  raw  wool, 
who  wants  to  cast  an  absentee  vote 
instead  of  an  in-person  vote,  must 
complete,  in  a  legible  manner,  a 
combined  registration/certification  and 
absentee  ballot  form  (Form  LS-62).  The 
voting  producer,  feeder,  or  importer 
must  complete  the  registration/ 
certification  and  absentee  ballot  form 
(Form  LS-62),  remove  the  ballot  portion 
of  the  form,  insert  the  ballot  in  a  SHEEP 
BALLOT  envelope  (Form  LS-61- 
l)(same  as  for  in-person  voting)  and 
theii  insert  the  sealed  SHEEP  BALLOT 
envelope  and  the  registration/ 
certification  form  in  the  SHEEP 
REFERENDUM  envelope  (Form  LS-62- 
1).  The  estimated  average  time  burden 
for  completing  this  proosdure  is  6 
minutes  per  voter. 

(c)  The  final  rule  requires  each  sheep 
producer,  sheep  feeder,  or  importer  of 
sheep  and  sheep  products  who  votes  in 
person  to  record  hfs  or  her  name  on  the 
In-Person  Voter  Registration  List  (Form 
LS-61-3)  and,  if  applicable,  the  name  of 
the  entity  he  or  she  represents.  The 
estimated  average  time  burden  for 
registering  to  vote  in  person  is  0.5 
minutes  per  voter.  For  absentee  voters, 
the  county  CES  agent  shall  enter  on  the 
Absentee  Voter  Request  List  (Form  LS- 
62-2)  the  date  the  ballot  was  requested, 
the  voter's  name  and  address,  the  name 
of  the  represented  entity,  if  any,  and  the 
date  the  ballot  was  mailed  from  the 
county  CES  office.  This  information 
may  be  used  to  validate  ballots  and  to 
challenge  potentially-ineligible  voters. 
Each  county  CES  agent  will  fill  out  one 
or  more  of  the  Absentee  Voter  Request 
Lists  (Form  LS-62-2)  per  referendum. 
Because  only  county  CES  agents  will 
coniplete  the  Absentee  Voter  Request 
List,  the  estimated  average  reporting 
burden  would  not  apply  to  the 


producer,  feeder,  or  importer  voting  in 
the  referendum. 

Based  on  previous  referendums 
conducted  under  the  National  Wool  Act 
of  1954,  the  estimated  number  of 
producers,  feeders,  and  importers  who 
will  vote  in  the  referendum  is  25,000. 
with  each  voting  once. 

Background 

The  Act  (7  U.S.C.  7101-7111) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion, 
research,  education,  consumer 
information,  industry  information,  and 
producer  information  designed  to 
strengthen  the  sheep  industry's  position 
in  the  marketplace,  maintain  and 
expand  existing  markets,  and  develop 
new  markets  and  uses  for  sheep  and 
sheep  products. 

The  program  will  be  funded  by  a 
mandatory  assessment  on  domestic 
producers,  feeders,  and  exporters  of  live 
sheep  and  greasy  wool  of  1-cent-per- 
pound  on  live  sheep  sold  and  2-cents- 
per-pound  on  greasy  wool  sold. 
Importers  will  be  assessed  1-cent-per- 
pound  on  live  sheep,  the  equivalent  of 
1-cent-per-pound  of  live  sheep  for  sheep 
products  as  well  as  2-cents-per-pound  of 
degreased  wool  or  the  equivalent  of 
degreased  wool  for  wool  and  wool 
products.  Imported  raw  wool  would  be 
exempt  fh)m  assessments.  Each  person 
who  processes  or  causes  to  be  processed 
sheep  and  sheep  products  of  that 
person's  own  production,  and  who 
markets  the  processed  products,  would 
be  assessed  the  equivalent  of  1-cent-per- 
pound  of  live  sheep  sold  or  2-cents-per- 
pound  of  greasy  wool  sold.  All 
assessments  may  be  adjusted  in 
accordance  with  the  applicable 
provisions  of  the  Act. 

The  Act  requires  that  a  referendum  be 
conducted  after  the  issuance  of  the  final 
Order  to  determine  whether  the  Order 
will  go  into  effect.  The  referendum 
would  be  conducted  among  persons 
who  were  sheep  producers,  sheep 
feeders,  or  importers  of  sheep  and  sheep 
products,  during  a  representative  period 
specified  by  the  Secretary.  Importers 
who  import  only  raw  wool  are  not 
eligible  to  participate  in  the  referendum 
because  raw  wool  is  exempt  from 
assessments  under  the  Act.  The  Order 
would  become  operational  only  if  it  is 
approved  by  a  majority  of  the  producers, 
feeders,  and  importers  voting  in  the 
referendum  or  by  producers,  feeders, 
and  importers  voting  in  the  referendum 
who  account  for  at  least  two-thirds  of 
the  production  represented  by  persons 
voting  in  the  referendum.  If  the  Order  is 
not  approved  by  persons  voting  in  the 
referendum,  the  program  will  not 
become  operational.  An  Order  was 
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Dublished  in  the  Federal  Register  on  not  included  for  imported  raw  wool.  For  degreased  wool  yield  P«"=e"»«8«f  "^ 

Kmter  5  1995  (60  ra  62298).  the  purpose  of  the  initial  referendum,  sheep  from  which  imported  sheep 

^TS^  in  the  referendum,  eligible  imp£rte«  will  use  the  1994  HTS  products  ««  denv^d. 

oersons  will  complete  the  registration  classification  numbers  and  conversion  Imported  live  sheep  require  no 

JSJcertiTcatirform.  marktheir  ballots  factors  in  Table  1.  These  HTS  numbers  conversion  and  each  head  of  imported 

and  record  their  volume  of  production  for  imported  sheep  and  sheep  products  live  sheep  will  be  counted  in 

on  the  ballot  if  the  volume  of  are  published  in  the  Harmonized  Tariff  determining  the  total  volume  of 

oroduction  is  voted.  The  volume  of  Schedule  of  the  United  States.  To  enable  production  for  importers, 

production  will  be  recorded  as  the  importers  to  convert  sheep  meat  and  The  calculation  procedures  for  both 

number  of  live  domestic  sheep  or  live  wool  and  wool  products  identified  by  imported  sheep  meat  and  imported 

sheep  equivalents  that  a  person  owned  the  HTS  numbers  for  1994  listed  in  wool  and  wool  products  are  as  follows: 

or  imported  during  the  representative  Table  1.  the  Department  will  use  the  imported  Sheep  Meat 

oeriod.  The  domestic  volume  of  conversion  factors  listed  in  the  same  ,     ,  »   .u    v  ^^u^„ 

Sroduction  includes  the  largest  number  table  that  correspond  to  each  Usted  HTS  To  ^^"'^^J.'^'^ '•;^l?';rP„  ^^,  ,„ 

Sf  head  of  domestic  sheep  owned  for  number.  The  Department's  Economic  equivalents  "'^J^P^^'^J^^P^Xitll 

any  single  consecutive  30-day  period  Research  Service  (ERS)  has  developed  '-"P^/^ ^  "L^f^  S^^^^^^^^ 

dxiing  the  representative  period.  The  these  conversion  factors  and  maintains  weight  o  imported  sheep  meat  for  each 

numter  of  live  sheep  equivalents  for  them  in  an  import  library.  For  sheep  applicable  HTS  n^~' ^  ">« 

imported  sheep  produrts  will  be  meat,  these  colwersion  factors  take  into  f"^P^'''^'J!'^;''l^;''ZZJ^Zhi 

calculated  bas4d  on  the  amount  of  such  account  removal  of  bone,  weight  loss  in  determine  the  total  '^'^^^^t 

products  imported  during  the  processing  or  cooking,  and  nonsheep  equivalent  The  »'"Pfrt«^^°"     *''«" 

representative  period.  Producers.  Components  of  the  sheep  products.  The  divide  the  total  jr^ssweig^ 

feeders,  and  importers  who  also  cast  conversion  factors  for  wool  products  are  equivalent  by  the  average  carcass  weight 

ballots  based  on  volume  of  production  used  to  determine  the  raw  fiber  content  of  57  pounds  to  detemme  me 

must  determine  their  volume  of  of  imported  wool  products,  and  take  equivalent  number  of  l»ve  sheeP- 

production  before  they  register  and  vote  jnto  account  fiber  loss  during  Because  ^e  carcass  weigh  of  57  ^"nds 

in  the  referendum.  processing,  fabric  trim  loss,  and  cutUng  '^P'^^^^V  ,tT'^  sSi(^     1T4  1?«  1 

The  Act  specifies  that  the  Secretary  \^^^  f^r  wool  and  other  nonsheep  114  pounds  (57  lbs  +  50%  -  J"  •o^^- 

shall  determine  a  method  of  allocating,  components  of  wool  and  wool  products,  it  is  not  necessary  to  convert  the  carcass 

by  a  pro  rata  percentage  of  annual                    ^      .„  determining  the  number  of  weight  to  a  live  weight  equ- valent_  The 

pJojJIrted  or  actual  assessments  from           Hve  sl^Tp  equTvaSs^Sde  (1)  the  Department  has  determined  hat  the 

Importers,  the  volume  of  production           ^^^^^thS"^            sheep  meat,  the  ""'"'^^J^'^^^J.^Z  whot 

-Kdtm^llSpu^^uanttothis       -T/'T^^ldT  ^urr';ftirdtra7^75'°o'r^greater, 

Ss^rp^onsoftheAct      ^^^^^  ^^J^lKl^^^t^ 

KoXnfn  effL,  imported  sheep        ^restirmlfire  she^p  as  puS         by  decima'  is  less  than  0^,  the  number  of 

and  sheep  products  have  not  been               SS^S  NatiLal ^iculturel  head  ^^^^^eep  would  be  rcunded 

Ruhiect  to  the  assessments  descnbed  in       "     7:.     o           •    >u«  Vii«»^  1  oaq  downward  (i.e.,  7.49  - /.uj.  ine 

SJe  p^^i^d  oAer  published  June  2.         ^f '^*'^„^1'h7i?9i  I^^vesYi^^^  f«>"°-'"g  -TP'"  '""^™''  *"° 

199?  (6rFR  28747).  Consequently,  there    ^^^^^^  Xrg  p"-enta"gl  of  typical  calculations: 

are  no  pro,ected  or  actual  annual                 ^^    ^^^J^  ^^^  ^^j  ^^  equivalent  live  Examples  I  and  II 

assessments  available  to  use  in                    weieht  of  114  pounds  for  domestic  1.  sheep  Meat  (Bone-in) 

calculating  the  volume  of  production  tor       ^      .         f^^  ,jjg  ^  ^q<^  ^  ^4  ibs.).  hTS  0204100000.  Carcasses  and  half 

importers  during  the  representative            Ti;<.^«.ccino  nprrpntaeeof  50  oercent  is  carcasses  of  lamb,  fresh  or  chilled 

period.  In  the  absence  of  that                       IJllr^LSal  the  avere^  Assume:  Company  X  imports  l.OOO  pounds 

information  on  annual  assessments,  the      V^^l^  "^^'fSL  A  s^^^^^  "^ ^"^*"  '^"^^ '"""' 

srfe^fer„r"  5-ss^riU-  T:r;..p™. .«»,.. 

taSned  praducts  thai  would  ha.e            P™iucU  will  UM  Ito  l««;^  ~"»7'°"  Con.emo„  laclo, »"» 

Z„subii..0.^.™nur.n order        --"rnf,  TubHs^X'^  "" -he       Pounds o,c™.wo.M  ,,000.... 

had  been  m  effect  during  the                       1992  Weight  Measures,  and  Conversion  equivalents. 

7«7rrnrri  inC^  *-'■  m^^Tr'^z"^'"^  '™'"" '"""  "'*' ^^^^ 

products  that  would  have  been  subject       and  Their  Products  to  convert  ^.^^  equivalents  =  17.5  or 

to  assessment  during  the  representative      fegreased  wool  to  a  grea^^^^^^  « 

period  are  identified  by  the  Harmonized     In  the  absence  of  omcial  da  a  for  carcass     ^  ^^^^  ^^^^,^^^j 

Tariff  Schedule  (HTS)  classification            weights,  live  weights,  aressing  0204232000.  Other  meat  of  sheep, 

numbers  listed  in  Table  1-HTS                 percentages  and  wool  yield  percentages  ^^^^  ^^  ^^.^^^^.  b„„,,,,,,  ,3^1, 

Classification  Numbers  and  Conversion      of  sheep  from  importing  countries  the  ^^^^^.  company  X  imports  1 ,000  pounds 

Factors  for  Imported  Sheep  and  Sheep        Department  has  determined  that  the  ^f  boneless  sheep  meat 

Prrvt..rt<i-rontained  herein  which             initially  proposed  carcass  weight,  the  Conversion  factor:  1.52 

fn^ud^^rf^^^ELp  m^^^^^        wool        dressin^peroentage,  the  live  weigh.  Average  carcass  weight:  57  pounds 

Lnd  wool  products.  Because  the  Act            and  the  percentage  of  degreased  wool  (^Iculat  on: 

SenTpte  mported  raw  wool  from                yield,  on  the  average,  would  be  most  Pounds  of  sheep  meat i  .OCX)  lbs. 

aSments^TS  numbers  and                   representative  of  carcass  weights  Conversion  factor J<V52_ 

corresponding  conversion  factors  are  dressing  percentages,  live  weights  and 
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Pounds  of  carcasi  weight 

equivalents. 
Average  carcass  height +57 

live  sheep  equivalents  =  26.7  or 

!  27 

Imported  Wool  aiid  Wool  Products 

Because  assessments  of  all  imported 
products  are  base4  on  weight  and  the 
referendum  vote  \f  ill  include  a  volume 
consideration  whi|ch.  for  domestic 
voters,  will  be  basbd  on  live  sheep,  the 
Department  has  dftermined  that  the  114 
pounds  of  mature  sheep  weight  will  be 
the  live  sheep  equivalent  for  both 
imported  sheep  m0at  and  imported 
wool.  For  purposeli  of  the  referendum, 
the  domestic  vote  is  based  entirely  on 
the  number  of  live  sheep  with  no  regard 
for  the  wool.  Howf  ver,  to  provide  an 
equitable  voting  b^sis  for  importers  of 
wool  and  wool  products,  an  amount  of 
greasy  wool  equal  tn  weight  to  a  live 
mature  sheep — 114  pounds — was 
established  as  a  — live  sheep 
equivalent —  for  importers  of  wool  and 
wool  products. 

To  calculate  the  number  of  live  sheep 
equivalents  of  imported  wool  products, 
the  importer  would  first  multiply  the 
total  weight  of  imported  wool  products 
for  each  applicableiHTS  number  by  the 
corresponding  conversion  bctor  to 
determine  the  totallweight  of  degreased 
wool.  The  importer  would  then  divide 
the  total  weight  of  the  degreased  wool 
equivalent  by  52.8  percent,  to  convert 
the  degreased  wool  to  a  greasy  wool 
basis.  Finally,  the  importer  would 
divide  the  total  pounds  of  greasy  wool 
by  the  calculated  average  live  weight  of 
114  pounds  to  determine  the  number  of 
live  sheep  equivale<Jts.  The  Department 
has  determined  thai  the  number  of  live 
sheep  equivalents  should  be  rounded  to 
the  nearest  whole  number.  If  the 
decimal  is  0.5  or  gn  ater.  the  number  of 
head  of  sheep  would  be  rounded 
upward  (i.e..  7.5=8.0).  If  tlie  decimal  is 
less  than  0.5.  the  number  of  head  of 
sheep  would  be  rouhded  downward 
(i.e.,  7.49=7.0).  The  following  example 
illustrates  a  typical  calculation: 
Example  III 

HTS  6201 1 10010.  Vfens  or  boys  overcoats 
of  wool  or  fine  anipial  hair 
Assume:  Company  X  iiiports  1 .000  overcoats 
weighing  2,000  poinds  into  the  United 
States. 
(Conversion  factor:  0.^774 
Calculation: 


1320  lbs.  Equivalent  live  weight +114  lbs. 


Weight  of  imported 
Conversion  factor  .. 


)roduct 


wool 


Pounds  of  greasy 
Degreased  wool  yiel 
Pounds  of  degreased 


2.000  lbs. 
xO.9774 

1.954.8 

lbs. 
+52.8% 


wool 3.702.3 

lbs. 


Number  of  live  sheep  equiva-     =32.5  or 
lents.  33 

The  HTS  numbers,  the  conversion 
factors,  and  other  information  used  to 
calculate  number  of  live  sheep 
equivalents  apply  only  to  the  initial 
referendum  described  herein. 

The  1994  HTS  classification  numbers 
and  conversion  factors  for  imported 
sheep  and  sheep  products  and  wool  and 
wool  products  that  importers  will  use  in 
determining  their  volume  of  production 
are  as  follows: 

Table  I.— hts  and  Conversion 
Factors  for  Imfx^rted  Sheep  and 
Sheep  Products 


HTS 


LiveStieep: 
0104100000 

Sheep  Meat: 
0204100000 
0204210000 
0204222000 
0204224000 
0204232000 
0204234000 
0204300000 
0204410000  . 
0204422000  . 
0204424000  . 
0204432000  . 
0204434000  . 


CF 


1.00 

1.00 
1.00 
1.00 
1.00 
1.52 
1.52 
1.00 
1.00 
1.00 
1.00 
1.52 
1.52 


Wool  and  Wool  Products 


5007106030 

5007906030 

5103100000 

5103200000 

5105100000 

5105210000 

5105290000 

5106100010 

5106100090 

5106200000  . 

5107100000  . 

5107200000  . 

5109102000  . 

5109902000  . 

5111112000  . 

5111113000  . 

5111117030  . 

5111117060  . 

5111191000  . 

5111192000  . 

5111196020  . 

5111196040  . 

5111196060  .. 

5111196080  .. 

5111200500  .. 

5111201000  .. 

5111209000  .. 

5111300500  .. 

5111301000  .. 

5111309000  .. 

5111903000  .. 

5111904000  .. 

5111905000  .. 

5111906000  .. 


0.5315 

0.5315 

1.0417 

1.0417 

1.0309 

1.1111 

1.1111 

1.0417 

1.0417 

0.5208 

1.0417 

0.5208 

1.0417 

1.0417 

1.0629 

1.0629 

1.0629 

1.0629 

1.0629 

t.0629 

0.5315 

0.5315 

1.0629 

1.0629 

0.5315 

0.5315 

0.5315 

0.5315 

0.5315 

0.5315 

0.5315 

0.7972 

0.5315 

0.7972. 


Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


HTS 


5111909000 

5112110030 

5112110060 

5112111000 

5112112030 

5112112060 

5112192000 

5112199010 

5112199020 

5112199030 

5112199040 

5112199050 

5112199060 

5112201000 

5112202000 

5112203000 

5112301000 

5112302000 

5112303000  . 

5112903000  . 

5112904000  . 

5112905000  . 

5112909010  . 

5112909090  . 

5212111010  . 

5212111020  . 

5212116010  . 

5212121010  . 

5212121020  . 

5212126010  .. 

5212131010  . 

5212131020  .. 

5212136010  .. 

5212141010  .. 

5212141020  .. 

5212146010  .. 

5212151010  .. 

5212151020  .. 

5212156010  .. 

5212211010  .. 

5212211020  .. 

5212216010  .. 

5212221010  .. 

5212221020  ... 

5212226010  ... 

5212231010  ... 

5212231020  ... 

5212236010  ... 

5212241010  ... 

5212241020  ... 

5212246010  ... 

5212251010  ... 

5212251020  ... 

5212256010  ... 

5309212000  ... 

5309292000  ... 

5311002000  ..„ 

5407910510  .... 

5407910520  ..„ 

5407911000  .... 

5407920510  .... 

5407920S20  .... 

5407921010  .... 

5407921020  .... 

5407930510  .... 

5407930520  .... 

5407931000  ..„ 

5407940610  .... 

5407940520  

5407941000  


^    CF 


0.7972 

0.5315 

0.9566 

0.9S66 

1.0629 

0.9566 

1.0629 

1.0629 

1.0629 

1.0629 

1.0629 

1.0629 

1.0629 

0.5315 

0.5315 

0.5315 

0.5315 

0.5315 

0.5315 

0.6378 

0.7972 

0.7972 

0.5315 

0.5315 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.5315 

0.5315 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 
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Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


Table  I.— HTS  and  Conversion 
Factors  for  imported  Sheep  and 
Sheep  Products— Continued 


HTS 


5408310510  

5408310520  

5408311000  ..... 
5408320510  ..... 
5408320520  ..... 
5408321000  ..... 
5408330510  .... 

5408330520  

5408331000  

5408340510  

5408340520  

5408341000  

5509520000  .... 

5509610000  .... 

5509910000  .... 

5510200000  .... 

5515130510  .... 

5515130520  .... 

5615131010  .... 

5515131020  .... 

5515220510  .... 

5515220520  .... 

5615221000  .... 

5515920510  .... 

5515920520  -.. 

5515921010  ... 

5515921020  ... 

5516310510  ... 

5516310520  ... 

5516311000  ... 

5616320510  ... 

5516320520  ... 

5516321000  ... 

5516330510  ... 

5516330520  ... 

5616331000  ... 

5516340510  ... 

5516340520  .. 

5516341000  .. 

5601290020  .. 

5602109010  .. 

5602109090  .. 

5602210000  .. 

5602903000  .. 

5603001010  .. 

5701101300  .. 

5701101600  .. 

5702101000  .. 

5702109010  .. 

5702311000  . 

5702312000  . 

5702411000  . 

5702412000  . 

5702512000  . 

5702514000  . 

5702912000  . 

5702913000  . 

5702914000  . 

5703100000  . 

5704100010  . 

5704900010 

5705002010 

5801100000 

5801902090 

5802300020 

5803901100 

5803901200 

5805001000 

5805002000 

5805002500 


CF 


0.4783 

0.4783 

0.2126 

0-4783 

0.4783 

02126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.3646 

0.1563 

0.3646 

0.3646 

0.4783 

0.4783 

0.2126 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

02126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

0.2126 

0.4783 

0.4783 

02126 

0.9035 

1.0629 

0.5315 

1.0629 

02657 

1.0629 

0.9479 

0.9479 

1.0156 

1.0156 

0.7708 

0.6563 

0.6979 

0.5729 

0.9531 

0.9010 

0.9531 

0.9531 

0.9010 

0.6313 

0.2630 

0.2630 

0.6313 

1.0629 

1.0629 

1.0629 

1.0629 

1.0629 

0.5315 

1.0629 

1.0629 


Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


HTS 


5806103020  .... 
5806391000  .... 
5810990010  .... 
5811001000  .... 
5903203010  .... 
5903903010  ... 
6001290000  ... 
6002209000  ... 
6002410000  ... 
6002490000  ... 
6002910000  ... 
6101100000  ... 
6101301500  ... 
6101900020  ... 
6102100000  ... 
6102301000  ... 
6102900010  ... 
6103110000  .. 
6103121000  .. 
6103122000  .. 
6103191000  .. 
6103191500  .. 
6103194010  .. 
6103194020  .. 
6103194030  .. 
6103194040  .. 
6103194050  .. 
6103194060  .. 
6103194080  .. 
6103210010  .. 
6103210020  . 
6103210030  . 
6103210050  . 
6103210060  . 
6103210070  . 
6103230005  . 
6103230007  . 
6103230010  . 
6103230025  . 
6103230030  . 
6103230035  . 
6103292060  . 
6103292066 
6103292068 
6103310000 
6103331000 
6103332000 
6103391000 
6103392020 
6103411010 
6103411020 
6103412000 
6103431010 
6103431020 
6103432010 
6103491010 
6103493012 
6103493036 
6103493060 
6104110000 
6104131000 
6104132000 
6104191000 
6104191500 
6104192050 
6104210010 
6104210030 
6104210040 
6104210060 


CF 


1.0629 

1.0629 

1.0629 

1.0629 

0.5315 

0.5315 

1.0629 

1.0851 

1.0851 

1.0851 

1.0851 

1.0094 

0.5047 

0.5678 

1.0094 

0.5047 

0.5678 

0.8439 

0.4823 

0.1808 

0.4823 

0.2411 

0.1206 

0.1206 

0.1206 

0.4823 

0.1206 

0.0603 

0.2411 

0.9645 

0.8439 

0.9645 

0.9645 

0.9645 

0.9645 

0.4823 

0.4823 

0.4823 

0.3167 

0.4823 

0.4823 

0.5425 

0.1206 

0.1206 

0.9864 

0.4932 

0.1233 

0.4932 

0.5549 

0.8256 

0.8256 

0.8256 

0.4718 

0.4718 

0.4718 

0.4823 

0.5425 

0.5425 

0.6028 

0.8631 

0.4932 

0.1233 

0.4932 

0.1233 

0.5549 

0.8439 

0.8439 

0.9645 

0.9645 


6104210070  I   0-8*39 


HTS 


6104210080  

6104230010  

6104230014 

6104230016  

6104230020  

6104230022  

6104230024  ..... 
6104230026  .... 
6104230030  .... 
6104230040  .... 
6104230042  .... 
6104291010  .... 
6104291020  .... 
6104291060  .... 
6104291070  .... 
6104292012  .... 
6104292024  .... 
6104292036  .... 
6104292051  ... 
6104292067  ... 
6104292073  ... 
6104292075  ... 
6104292083  ... 
6104310000  ... 
6104331000  ... 
6104332000  ... 
6104391000  ... 
6104392020  ... 
6104410010  ... 
6104410020  ... 
6104431010  ... 
6104431020  .. 
6104432010  .. 
6104432020  .. 
6104441000  .. 
6104442010  .. 
6104442020  .. 
6104490020  .. 
6104510000  .. 
6104531000  .. 
6104532010  .. 
6104532020  .. 
6104591005  .. 
6104591030  .. 
6104591060  .. 
6104592020  .. 
6104610010  ., 
6104610020  . 
6104610030  . 
6104631510  . 
6104631520  . 
6104692005  . 
6104693012  . 
6104693024  . 
6105201000  . 
6105901000  . 
6105903020  . 
6106201010 
6106201020 
6106901010 
6106901020 
6106902020 
6106903020 
6107190020 
6107292000 
6107992000 
6108391000 
6108992000 
6109901510 
6109901520 


CF 


0.9645 

0.4823 

0.4823 

0.4823 

0.4823 

0.4823 

0.4823 

0.1206 

0.1206 

0.1206 

0.1206 

0.1206 

0.1206 

0.1206 

0.1206 

0.5425 

0.5425 

0.5425 

0.5425 

0.5425  < 

0.1206 

0.1206 

0.5425 

0.8631 

a4932 

0.1233 

0.1233 

0.5549 

0.9645 

0.9645 

0.4823 

0.4823 

0.1206 

0.1206 

0.4823 

0.1206 

0.1206 

0.5425 

0.9978  ' 

0.4989 

0.1247 

0.1247 

0.4989 

0.1247 

0.1247 

0.5612 

0.8256 

0.8256 

0.8256 

0.4718 

0.4718 

0.4823 

0.5425 

0.5425 

0.4617 

0.8080 

0.5194 

0.4617 

0.4617 

0.8080 

0.8080 

0.4040 

0.4040 

0.7077 

0.8256 

0.8256 

0.8167 

0.8167 

0.8080 

0.8080 
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^^TrirJ^  ^.   ^    Conversion   Table    I.-HTS    and    Conversion   Table    I.-HTS    and    Conversion 

qHpS^Vnn?^';^'^^"^''  ^°    £^*''°''^  '°"  '^^"^^'^  SHEEP  AND    FACTORS  FOR  IMPORTED  SHEEP  AnS 

Sheep  PRooucTs-Continued  Sheep  PROOUCTS-Continued  Sheep  PROOUCTS-Continued 


HTS 


6109901530 
6109901540 
6109902035 
6110101010 
6110101020 

6110101030 

6110101040 

6110101050 

6110101060 

6110102010  . 

6110102020  . 

6110102030  . 

6110102040  . 

6111012060  . 

6110102060  . 

6110102070  . 

6110102060  . 

6110301510  . 

6110301520  . 

6110301530  .. 

6110301540  .. 

6110301550  .. 

6110301560  .. 

6110303006  .. 

6110303010  .. 

6110303015  .. 

6110303020  .. 

6110303025  .. 

6110303030  .. 

6110303035  .. 

6110303040  .. 

6110303045  ... 

6110303050  ... 

6110303055  ... 

6110900012  ... 

6110900028  ... 

6110900048  ... 

6110900050  ... 
6110900072  ... 
6110900074  ... 
6111100010  ... 
6111100030  ... 
6112202020  ..„ 
6114100020  .... 
6114100040  .... 
6114100050  .... 
6114100060  .... 
6114100070  .... 
6114302030  .... 
6114303012  .... 
6114303042  .... 
6114303052  .... 
6114900050  .... 
6115190020  .™ 
6115910000  .... 
6115931010  ..... 
6115932010  ..„. 
6115991410  ..... 

6115991810  

6116109040  

6116910000  

6116936400  

6116937400  

6116938800  

6116939400  

6116998020  

6116998030  

6117101000  

6117102010  

6117106020  


UMI 


CF 


HTS 


0.8060 

0.8060 

a5772 

1.2330 

1.2330 

1.2330 

1.2330 

12330 

1.2330 

0.8631 

0.8631 

0.8631 

0.8631 

0J631 

0.8631 

0.8631 

0.8631 

0.4932 

0.4932 

0.4932 

0.4932 

0.4932 

0.4932 

0.1850 

0.1850 

0.1850 

0.1850 

0.1850 

0.1850 

0.1650 

0.1850 

0.1860 

0.1850 

0.1850 

0.5549 

0.5549 

0.5549 

0.5549 

0.5549 

0.5549 

1.0615 

1.0615 

0.8631 

0.8439 

0.8439 

0.8439 

0.8439 

0.8439 

0.4823 

0.6028 

0.4823 

0.4823 

0.5425 

1.0851 

0.8681 

0.4340 

0.4340 

0.4340 

0.4340 

0.0800 

0.9137 

0.4569 

0.4569 

0.1713 

0.1713 

0.4569 

0.3427 

1.0280 

0.4569 

0.2284 


6117200019  

6117200070  

6117800019  ....... 

6117800025  

6117800070  

6117900013  

6117900023  „*. 

6117900033  

6117900043  

6117900065  

6201110010  

6201110020  

6201122010  

6201122020  

6201133010  

6201133020  

6201134015  

6201134020  _ 

6201134030  

6201134040  

6201190020  

6201911000 

6201912011  _ 

6201912021  

6201932511  

6201932521  

6201990021  

6202110010  

6202110020  

6202122010  

6202122020  

6202133010  

6202133020  „. 

6202134005  

6202134010  „ 

6202134020  

6202134030  

6202190020  

6202911000  .... 

6202912011  „. 

6202912021  

6202934011  

6202934021  

6202990021  

6203111000  

6203112000 

6203121000  .._ 

6203192000  

6203194040  „_ 

6203210010  

6203210015  

6203210020  

6203210030  

6203210060  _ 

6203230010  

6203230015  

6203230020  

6203230030  _ 

6203230040  _. 

6203310000  ™. 

6203331010  

6203331020  

6203391000  

6203394020  

6203411010 

6203411020  

6203411 030  

6203412000  

6203433010  „ 

6203433020  


CF 


HTS 


1.1422 

0.1713 

0.9747 

0.5711 

0.1713 

1.1422 

1.1422 

1.1422 

1.1422 

1.1422 

0.9774 

0.9774 

0.0611 

0.0611 

0.4398 

0.4398 

0.0489 

0.0489 

0.0977 

00977 

0.5498 

09554 

09554 

0.9564 

0.53^4 

0.5374 

05374 

08455 

08456 

0.0604 

0.0604 

0.5562 

0.5662 

0.0618 

0.0618 

01236 

01236 

05562 

09663 

0.9663 

0J663 

05435 

0.5435 

05436 

O6039 

O6039 

05435 

05435 

05435 

0.8455 

0.8455 

0.8455 

0.8455 

0.8455 

05435 

0.5435 

05435 

05435 

05435 

1.0267 

0.5435 

0.5435 

04831 

05435 

09448 

0.9448 

08858 

1.1810 

0.5199 

05199 


6203433030  _.. 
6203493025  .... 
6204110000  .... 
6204131000  .... 
6204132010  .... 
6204132020  .... 
6204191000  ..„ 

6204192000  .... 

6204193050  .... 

6204210010  .... 

6204210030  ._.. 

6204210040  ..... 

6204210060  

6204210070  

6204230015  ..... 

6204230020  ..... 

6204230025  ..„. 

6204294012  

6204294024  

6204294036  ..... 

6204294072  ..... 

6204294084  ..... 

6204312010  

6204312020  

6204332000  

6204334010  

6204334020  

6204335010  

6204335020  ...... 

6204392010  

6204392020  

6204393010  

6204393020  

6204398020  

6204398030  

6204411000 

6204412010  

6204412020  

6204433010  

6204433020  

6204434010  

6204434020  

6204434030  

6204434040  

6204443010  . 

6204443020  

6204444010  

6204444020  

6204495020  

6204495030  

6204510010  

6204610020  

6204532010  

6204532020  

6204592010  

6204592020  

6204593010  

6204593020  

6204594020  

6204594030  

6204610010  

6204610020  

6204610030  

6204610040  

6204632510  

6204632520  

6204692010  

6204692020  

6204692030  

6204693020  


CF 


0.5199 

0.5199 

0.9059 

0.5435 

01812 

0.1812 

05435 

01812 

05435 

08455 

0.8455 

0.8455 

08455 

0.8455 

0.5435 

05435 

05435 

0.5435 

0.5435 

0.5435 

05435 

05435 

1.0267 

1.0267 

O06O4 

0.4831 

04831 

O0604 

O0604 

0.4831 

0.4831 

O0604 

0.0604 

05549 

O1850 

0.6496 

1.0039 

1.0039 

04724 

04724 

0.4724 

0.4724 

0.2953 

0.2953 

0.4831 

0.4831 

0.4831 

0.4831 

0.5435 

01812 

09888 

0.9888 

0.4944 

0.4944 

0.4944 

0.4944 

0.4944 

0.4944 

0.5562 

01845 

09243 

0.9243 

09243 

0.9243 

0.4621 

04621 

04621 

0.4621 

04621 

0.5199 


Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


Table  I.— HTS  and  Conversion 
Factors  for  Imported  Sheep  and 
Sheep  Products— Continued 


HTS 


6204699020  .... 

6204699030  .... 

6204699050  .... 

6205101000  „.. 

6205102010  .... 

6206102020  .... 

6205301510  .... 

6206301520  .... 

6205902020  .... 

6205902050  .... 

6206904020  .... 

6205904040  .... 

6206100020  .... 

6206100050  .... 

6206201000  .... 

6206202010  .... 

6206202020  ... 

6206203010  ~. 

6206203020  „. 

6206402510  ... 

6206402520  ... 

6206900020  ... 

6206900030  ... 

6207290010  ... 

6207922010  ... 

6207992000  ... 

6207994000  ... 

6208290012  ... 

6208920010  ... 

6206920020  .. 

6208920030  .. 

6206920040  .. 

6208992010  - 

6206992020  .. 

6209100000  .. 

6211202020  .. 

6211203020  .. 

6211204030  .. 

6211205020  .. 

6211206020  .. 

6211207030  .. 

6211310010  .. 

6211310020  .. 

6211310030  .. 

6211310040  . 

6211310045  . 

6211310051  . 

6211330052  . 

6211410010  . 

6211410020  . 

6211410030  . 

6211410040  . 

6211410050  . 

6211410055  . 

6211410061  . 

6211430064  . 

6211430074  . 

6212900020 

6214102000 

6214200000 

6214300000 

6214400000 

6214900010 

6215900010 

6216005410 

6216005810 

6216008000 

6217100020 

6217100030 

6217900005 


CF 


0.5199 

0.1733 

01733 

1.1554 

0.9243 

0.9243 

04621 

0.4621 

0.5777 

0.0578 

0.5777 

01155 

0.5777 

0.0578 

1.1554 

0.6932 

06932 

0.9243 

0.9243 

0.5199 

0.5199 

0.5199 

01733 

0.8572 

0.5315 

0.8267 

0.8267 

0.9243 

0.0591 

0.0591 

0.0591 

0.0591 

09448 

0.9448 

0.7915 

0.8455 

0.8455 

08455 

0.8455 

0.8455 

0.8455 

0.9059 

0.9059 

0.9059 

O9059 

0.9059 

O9059 

0.6039 

0.9663 

09663 

0.9663 

0.9059 

0.9663 

0.9663 

0.9663 

0.6039 

0.6039 

0.7161 

0.3357 

0.8951 

0.1119 

Oil  19 

0.5659 

1.1189 

0.5035 

0.5035 

1.1189 

0.8267 

0.1181 

0.8267 


HTS 


6217900010  .. 

6217900030  .. 

6217900035  .. 

6217900055  . 

6217900060  . 

6217900080  . 

6217900085  . 

6301200010  . 

6301200020  . 

6301900030  . 

6302390010  . 

6304193040  . 

6304910050  . 

6304991000  . 

6304991500  . 

6304994000 

6304996010 

6501009000 

6503009000 

6505903030 

6505903045 

6505903090 

6505904030 

6505904045 

6505904090 

6505906040 


CF 


01181 

0.8267 

01161 

0.8267 

01181 

0.8267 

01181 

0.9219 

0.9219 

O1065 

0.9219 

0.8677 

0.7592 

1.0846 

1.0846 

1.0846 

1.0846 
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The  Act  also  requires  the  Secretary  to 
hold  additional  referendums  if  so 
requested  by  a  representative  group 
comprised  of  10  percent  or  more  of  the 
producers,  feeders,  and  importers  who. 
during  a  representative  period  as 
determined  by  the  Secretary,  were 
engaged  in  the  production,  feeding, 
importation,  or  processing  of  sheep  or 
sheep  products.  In  any  such 
referendum,  if  the  continuation  of  the 
Order  is  not  approved  by  a  majority  of 
producers,  feeders,  and  importers  voting 
in  the  referendum,  or  by  producers, 
feeders,  and  importers  voting  in  the 
referendum  who  account  for  at  least 
two-thirds  of  the  production 
represented  by  the  persons  voting  in  the 
referendum,  the  Secretary  will  suspend 
or  terminate  the  Order.  While  the 
proposed  rule  indicated  that  the  rules 
would  also  apply  to  any  additional 
referendum  conducted  pursuant  to  the 
Act,  it  has  been  determined  that  these 
rules  would  apply  only  to  the  initial 
referendum  and  that  rules  for  additional 
referendums  would  be  published  as 
necessary.  This  conforms  to  recent 
changes  to  other  research  and 
promotion  programs. 

The  Act  specifies  that  the  initial 
referendum  be  conducted  on  a  date  and 
location  established  by  the  Secretary, 
under  a  procedure  by  which  sheep 
producers,  sheep  feeders,  and  importers 
of  sheep  and  sheep  products  intending 
to  vote  in  the  referendum  shall  certify 
that  they  were  engaged  in  sheep 


production,  sheep  feeding,  or 
importation  of  sheep  and  sheep 
piiaducts  during  the  representative 
period  and,  on  the  same  day,  would 
vote  in  the  referendum.  In  addition,  the 
Act  provides  that  the  Secretary  must 
provide  absentee  ballots  on  request 
made  either  in  person  or  by  mail.  The 
initial  referendum  will  be  conducted  at 
county  CES  offices.  The  CES  of  the 
Department  will  coordinate  with  State 
and  county  CES  offices  concerning  their 
roles  in  conducting  the  initial 
referendum. 

The  final  rule  sets  forth  procedures  to 
be  followed  in  conducting  the 
referendum  under  the  Act,  including 
definitions,  supervision  of  the 
referendum,  registration,  voting 
procedures,  reporting  referendum 
results,  and  disposition  of  the  ballots 
and  records.  The  Farm  Service  Agency 
(FSA)  of  the  Department  will  assist  in 
the  conduct  of  the  referendum  by  (1) 
counting  ballots.  (2)  determining  the 
eligibility  of  challenged  voters,  and  (3) 
reporting  referendum  results. 

On  August  8, 1995,  AMS  published  in 
the  Federal  Register  (60  PR  40313)  a 
proposed  rule  that  set  forth  procedures 
to  be  followed  in  conducting  the 
referendum  under  the  Act.  The 
proposed  rule  included  provisions 
concerning  definitions,  supervision  of 
the  referendum,  registration,  voting 
procedures,  reporting  referendum 
results,  and  disposition  of  the  ballots 
and  records.  It  also  proposed  that  the 
initial  referendum  be  conducted  at  the 
county  CES  offices  and  that  FSA, 
formerly  the  Agricultural  Stabilization 
and  Conservation  Service  of  the 
Department,  assist  in  the  conduct  of  the 
referendum  by  (1)  counting  ballots,  (2) 
determining  the  eligibility  of  challenged 
voters,  and  (3)  reporting  referendum 

results.  ....      J  #en 

The  proposed  rule  was  published  160 
FR  40313,  August  8,  1995)  with  a 
request  for  comments  to  be  submitted  by 
September  7, 1995.  The  Department 
received  26  written  comments 
concerning  the  proposed  referendum 
procedures  from  individual  sheep 
producers  and  sheep  feeders,  as  well  as 
producer,  feeder,  and  importer 
organizations  and  universities.  Twenty- 
three  written  comments  were  filed  on 
time  and  three  comments  were  filed 
after  the  comment  period  closed.  The 
late  comments  generally  expressed  the 
same  views  as  the  timely  comments 
which  are  responded  to  herein.  The 
commenters  generally  supported  the 
proposed  rule  with  certain 
qualifications. 

The  substantive  changes  suggested  by 
commenters  are  discussed  below, 
together  with  a  description  of  the 
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substantive  changes  made  by  the 
Department  upon  oeview  of  the 
proposed  proceduiies  for  the  conduct  of 
the  referendum.  Also,  the  Department 
has  made  other  minor  changes  of  a 
nonsubstantive  nattjre  for  purposes  of 
clarity  and  accuraor.  For  the  reader's 
convenience,  the  discussion  is 
organized  by  the  toi>ic  headings  of  the 
proposed  rule. 

Definitions 

Section  1280.621    Paw  Wool 

Twenty  commenlers  suggested  that 
the  deBnition  of  "raw  wool"  should 
include  wooltop,  nt^ils  of  wool,  and 
wool  waste.  The  De^rtment  finds  that 
wooltop,  noils  of  wool,  and  wool  waste 
result  from  the  prooBssing  of  raw  wool 
as  defined  in  the  Aqt  and  that  to  expand 
the  definition  woulp  not  be  consistent 
with  the  intent  of  thje  Act.  Accordingly, 
this  suggestion  is  n(jt  adopted  in  the 
final  rule. 

Section  1280.624    Mepresentative 
Period 

Twenty-one  commenters  suggested 
that  the  representative  period  should  be 
the  1995  calendar  y^ar.  The  Department 
has  determined  thatlthe  representative 
period  should  be  tha  12  consecutive 
months  of  calendar  year  1994  to  ensure 
that  importers  have  fmple  opportunity 
to  calculate  their  "volume  of 
production"  prior  toi casting  a  ballot. 
This  is  particularly  true  for  those 
persons  voting  abser»tee.  Accordingly, 
this  suggestion  is  noj  adopted. 

Section  1280.631     Xislume  of 
Production 

Four  commenters  Suggested  that  the 
importer's  volume  of  production  should 
be  based  on  imports  for  a  single 
consecutive  30-day  period  within  the 
12-month  representative  period,  because 
domestic  production  lis  based  on  a  30- 
day  period.  The  comtnenters  were 
concerned  that  basing  importer's 
volume  of  production!  on  imports  for  an 
eritire  year  would  pr0vide  importers 
with  an  advantage  o\^r  domestic 
producers.  The  Department  finds  that 
basing  importer's  volume  of  production 
on  import  volume  fori  a  calendar  year  is 
consistent  with  §6(c)l[4)  of  the  Act. 
Accordingly,  this  sug^tion  is  not 
adopted. 

One  commenter  suggested  that  lambs 
younger  than  6  months  of  age  should  be 
counted  toward  a  producer's  or  feeder's 
volume  of  production  total  because  all 
imported  sheep  products  are  used  to 
calculate  importers'  ijve  animal 
equivalents  for  the  12|-month 
representative  period.  The  Department 
determined  that  this  suggestion  has 


merit  because  all  sheep  and  lambs  in  the 
inventory  are  subject  to  sale  during  a 
calendar  year  and  many  are  marketed  at 
less  than  6  months  of  age.  Accordingly, 
this  suggestion  is  adopted  and  we  have 
amended  §  1280.631,  Volume  of 
Production,  to  reflect  this  change. 

One  commenter  questioned  whether 
domestic  producers  would  be  required 
to  use  a  conversion  factor  to  determine 
domestic  volume  of  production.  The 
Department  has  determined  that 
domestic  volume  of  production  would 
be  based  on  the  number  of  live  sheep 
owned  continuously  during  a  single 
period  of  at  least  30  days  during 
calendar  year  1994.  and  located  in  the 
United  States.  Accordingly,  no 
conversion  factors  are  necessary  for 
domestic  producers  or  feeders.  Two 
commenters  suggested  that  the 
Department  review  the  definition  of 
volume  of  production  and  revise  it  to 
include  an  actual  head  count  to 
establish  volume  of  production.  The 
commenter  believed  this  would  more 
accurately  reflect  the  annual  flock  size 
of  each  producer.  The  Department 
reviewed  this  definition  and  determined 
that  the  basis  for  establishing  volume  of 
production  is  consistent  with  the  intent 
of  the  Act.  Accordingly,  this  suggestion 
is  not  adopted. 


UMI 


Referendum 

Section  1280.650    General 

One  commenter  asked  whether  two- 
thirds  of  the  production  represented  by 
those  persons  voting  in  the  referendum, 
or  whether  51  percent  of  the  simple 
majority  vote  could  approve  or  defeat 
the  Order.  The  Act  provides  that  the 
final  Order  will  become  effective  if  it  is 
approved  by  either  a  simple  majority  of 
the  producers,  feeders,  and  importers 
voting  in  the  referendum  or  by  those 
voting  who  account  for  at  least  two- 
thirds  of  the  production  represented  by 
persons  voting  in  the  referendum. 

One  commenter  suggested  that  the 
simple  majority  vote  and  the  eligibility 
requirements  that  allow  any  sheep 
owner  to  participate  in  the  referendum 
could  mean  that  a  disproportionately 
high  number  of  hobby  sheep  owners 
will  participate  in  the  referendum  and 
might  lead  to  the  adoption  of  an  Order 
commercial  producers,  feeders,  and 
importers  are  not  in  favor  of  it.  The  Act 
provides  that  each  person  who  markets 
sheep  and  sheep  products  is  subject  to 
the  assessment  provisions  of  the  Act. 
Therefore,  all  persons  who  are  required 
to  pay  an  assessment  would  be  entitled 
to  vote  in  the  referendum  regardless  of 
the  number  of  sheep  they  owned. 
Accordingly,  this  suggestion  is  not 
adopted. 


One  commenter  suggested  that  the 
Order  should  not  become  operative 
unless  the  Secretary  finds  that  at  least 
40  percent  of  those  eligible  to  vote  have 
participated  in  the  referendum  and  that: 

(1)  65  percent  of  those  voting  cast  votes 
in  favor  of  implementation  of  the  Order, 
and  those  so  voting  own  the  majority  of 
the  total  quantity  of  sheep  and  sheep 
products  in  the  preceding  year  owned 
by  all  who  voted  in  the  referendum,  and 

(2)  a  majority  of  those  who  voted  in 
favor  of  implementation  of  the  Order, 
and  those  so  voting  owned  65  percent 
or  more  of  the  total  quantity  of  sheep 
and  sheep  products  in  the  preceding 
year  owned  by  all  who  voted  in  the 
referendum.  The  Act  provides  that  all 
persons  who  were  engaged  in  the 
production,  feeding,  or  importation  of 
sheep  or  sheep  products  will  be  eligible 
to  vote  and  that  each  person  may  cast 
a  vote.  Additionally,  the  Act  provides 
that  for  the  Order  to  become  effective, 
it  has  to  be  approved  by  either  a  simple 
majority  of  the  producers,  feeders,  and 
importers  voting  in  the  referendum  or 
by  those  voting  who  account  for  at  least 
two-thirds  of  the  production 
represented  by  those  persons  voting  in 
the  referendum.  Accordingly,  this 
suggestion  is  not  adopted. 

Section  1280.652    Eligibility 

Twenty-four  commenters  suggested 
either  that  no  pmrson  under  the  age  of 
18  should  be  allowed  to  vote  or  that 
there  should  be  some  age  limitation  on 
eligibility  to  vote  in  the  referendum. 
The  Department  finds  that  any  person 
who  is  subject  to  the  assessment  should 
be  entitled  to  vote.  Accordingly,  this 
suggestion  is  not  adopted. 

Nineteen  commenters  asked  if 
producers  who  also  qualify  as  feeders 
could  vote  once  as  a  producer  and  once 
as  a  feeder.  Section  1280.652  of  the  rule 
specifically  states  that  each  producer, 
feeder,  and  importer  entity  shall  be 
entitled  to  cast  only  one  ballot  in  the 
referendum.  The  intent  is  that  there  is 
only  one  vote  per  individual  or  legal 
entity.  Thus,  an  individual  who  is  both 
a  producer  and  a  feeder  would  have 
only  one  vote  unless  the  individual 
represents  more  than  one  legal  entity. 

One  commenter  suggested  that  a 
person  who  collects  a  wool  incentive 
check  should  be  the  only  person  eligible 
to  vote.  The  Act  specifically  designates 
and  establishes  the  requirements  of 
those  persons  who  are  eligible  to  vote  in 
the  referendum.  Receiving  a  wool 
incentive  check  under  the  National 
Wool  Act  of  1954  is  not  a  requirement 
of  eligibility  to  vote  in  the  referendum. 
The  Department  believes  that  each 
person  who  is  subject  to  the  assessment 
should  be  entitled  to  cast  a  vote. 


Accordingly,  this  suggestion  is  not 
adopted. 

One  commenter  asked  why  a  person 
who  owned  only  one  sheep  for  any 
single  consecutive  30-day  period  in 
1994  should  have  the  same  voting 
privileges  as  a  producer  who  makes  his 
or  her  living  in  the  sheep  business.  If 
the  Order  is  approved  in  referendum,  all 
sales  of  domestic  sheep  and  greasy  wool 
will  be  subject  to  the  assessment  under 
the  Order.  Thus,  the  Department  finds 
that  any  person  subject  to  the 
assessment  should  be  entitled  to  vote. 
One  commenter  questioned  whether 
the  American  producers  want  importers 
of  sheep  and  sheep  products  voting  in 
the  referendum.  The  Act  specifies  that 
producers,  feeders,  and  importers, 
except  importers  of  raw  wool,  who  were 
engaged  in  the  production,  feeding,  or 
importation  of  sheep  and  sheep 
products  during  the  representative 
period  will  be  eligible  to  vote. 

Two  commenters  suggested  that  all 
votes  should  be  based  on  the  actual 
volume  of  production  (i.e.,  one  sheep 
equals  one  vote).  The  Act  clearly 
provides  for  approval  of  the  Order  based 
on  a  simple  majority  vote  of  participants 
or  a  two-thirds  majority  of  the 
production  represented  by  those  voting 
in  the  referendum.  Accordingly,  this 
suggestion  is  not  adopted. 

One  commenter  suggested  that  voter 
eligibility  needed  to  be  clarified,  but  did 
not  suggest  any  particular  language.  The 
Department  has  determined  that  any 
person  who  was  a  sheep  producer, 
sheep  feeder,  or  importer  of  sheep  and 
sheep  products  during  the 
representative  period  is  eligible  to  vote 
and  shall  be  entitled  to  cast  one  ballot 
in  the  referendum. 

Section  1280.655    Registration  Form 
and  Ballot. 


The  Department,  after  further  review 
of  this  section,  determined  that  the  last 
sentence  in  this  section  beginning  with 
"The  ballot*  *  *"  and  ending  with 
..*  *  •  volume  of  production,"  should 
be  deleted  because  it  duplicates  the 
fourth  sentence  in  this  section  and  thus 
is  not  necessary.  Accordingly,  the  last 
sentence  is  deleted  from  this  final  rule. 

Additionally,  the  Department  is 
clarifying  this  section  to  make  it  clear 
that  producers,  feeders,  and  importers 
will  enter  their  volume  of  production  on 
the  ballot,  only  if  they  intend  to  also 
cast  their  ballot  based  on  their  volume 
of  production.  Accordingly,  we  have 
amended  §  1 280,655  to  reflect  this 
clarification. 


Section  1280.656    Registration  and 
Voting. 

One  commenter  suggested  that  a 
signature  should  not  be  required  to 
request  an  absentee  ballot.  The  rule  does 
not  require  a  signature,  but  it  is  the 
Department's  intent  that  the  request  for 
an  absentee  ballot  be  made  only  by 
persons  who  are  eligible  to  vote.  It  is  the 
Department's  expectation  that  neariy  all 
written  requests  will  be  signed.  No 
change  in  the  final  rule  is  required  to 
accommodate  this  suggestion.  The  same 
commenter  recommended  that  requests 
for  an  absentee  ballot  via  electronic  mail 
(e-mail)  system  be  accepted.  Since  e- 
mail  is  available  at  many  locations, 
using  this  method  of  communication 
would  likely  facilitate  requests  for 
absentee  ballots  for  e-mail  users  in  those 
offices  that  can  receive  e-mail.  Any 
requests  for  absentee  ballots  by  e-mail 
would  be  subject  to  the  same  conditions 
that  apply  to  absentee  ballots  requested 
by  mail  or  in  person.  Accordingly,  this 
suggestion  is  adopted. 

Additional  Comments 

One  commenter  suggested  that  the 
Department  use  the  63  pound  average 
carcass  weight  for  lambs  and  yearlings 
rather  than  the  57  pound  average 
carcass  weight  for  mature  sheep  to 
convert  imported  sheep  meat  to  a  live 
animal  equivalent.  The  Department 
finds  that  the  average  carcass  weight  for 
imported  lambs  is  widely  recognized  as 
being  less  than  the  average  carcass 
weight  of  domestically  slaughtered 
lambs  and  yearlings.  Therefore,  in  the 
absence  of  definitive  imported  carcass 
weights  and  dressing  percents,  the 
Department  believes  that  the  57  pound 
mature  sheep  weight  as  officially 
published  in  1994  Livestock  Slaughter 
Summary  in  March  of  1995  more  nearly 
reflects  the  average  carcass  weight  of 
imported  lamb  and  should  be  used  for 
the  purpose  of  calculating  import 
volume  of  production  for  this  initial 
referendum.  Accordingly,  this 
suggestion  is  not  adopted. 

Twenty  commenters  asked  which 
base  number  the  Department  would  use 
if  a  request  or  petition  were  made  by  a 
representative  group  comprised  of  10 
percent  or  more  of  the  producers, 
feeders,  and  importers  to  conduct  a 
subsequent  referendum.  The 
Department  would  use  the  most  recent 
officially  published  Government  data 
available  at  the  time  the  request  is 

made.  .  u  .  .u 

One  commenter  suggested  that  ttie 
conversion  factors  for  wool  products 
that  account  for  fiber  loss  during 
production,  fabric  trim  loss,  and  cutting 
loss  be  clarified  to  account  only  for  the 


loss  that  is  not  rei;overable  and  cannot 
be  recycled  back  through  the  pro<»ssing 
system  at  some  point  in  the  future.  After 
dist:ussions  with  the  Department's 
Economi<:  Research  Service  (ERS).  the 
Department  believes  that  these 
suggestions  should  be  considered  in  any 
future  revisions  of  the  conversion 
factors  that  ERS  may  publish  as  an 
import  library  and  maintained  and 
updated.  The  conversion  factors  that 
account  for  fiber  lost  during  processing 
are  currently  established  by  ERS  based 
on  consultation  with  major  wool 
manufacturers.  The  Department  does 
not  intend  to  propose  any  changes  to  the 
most  recent  published  conversion 
factors  for  the  purpose  of  this  initial 
referendum.  Accordingly,  this 
suggestion  is  not  adopted. 

Three  commenters  suggested  that  the 
proposed  method  of  converting  the 
weight  of  wool  represented  by  wool 
product  imports  is  inherently  incorre<:t 
in  that  it  (1)  uses  conversion  factors 
developed  for  sheep  and  sheep 
products,  (2)  assumes  that  they  translate 
equally  to  wool  and  wool  products,  and 
(3)  will  significantly  understate  the 
contribution  of  wool  product  imports. 
The  commenters  further  suggested  that 
the  greasy  wool  equivalent  weight  of 
wool  products  should  be  determined  by 
fleece  weight  for  both  the  U.S. 
producers  and  importers  rather  than  the 
live  sheep  weight  for  importers  and  the 
fleece  weight  for  domestic  producers. 
Additionally,  the  commenters  suggested 
that  the  common  denominator  for 
determining  live  sheep  equivalents  for 
wool  and  wool  products  should  be  the 
average  weight  of  greasy  wool  fleece. 
Finally,  the  commenters  suggested  that 
the  Department  use  7.7  pounds  of  greasy 
wool  per  head  as  published  by  the 
Department's  National  Agricultural 
Statistics  Service  in  the  March  29, 1995. 
issue  of  "Wool  and  Mohair"  to  calculate 
the  number  of  live  animal  equivalents 
rather  than  the  114  pound  of  live  weight 
as  proposed  by  the  Department.  The 
Department  reviewed  these  comments 
carefully  and  determined  that  since 
domestic  volume  of  production  is  based 
on  the  number  of  live  animals  and  not 
on  wool  production  that  a  live  weight 
which  more  nearly  reflects  the  live 
weight  of  imported  sheep  would  be 
used  to  calculate  the  number  of  live 
sheep  equivalents  for  both  imported 
sheep  meat  and  wool  products. 
Accordingly,  this  suggestion  is  not 

Two  commenters  suggested  that  the 
Department  review  the  conversion 
factors  to  ensure  that  conversion  factors 
are  consistent.  ERS  maintains  these 
conversion  factors  as  an  import  library, 
reviews  these  factors  periodically,  and 
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makes  changes  whenever  new  or 
additional  information  is  available.  At 
this  lime  the  DepaHment  does  not 
anticipate  changes  in  the  conversion 
factors  for  the  purposes  of  the  vote. 
Nevertheless,  we  welcome  all 
information  regarding  conversion 
factors  with  the  goal  of  adding  to  our 
knowledge  of  fiber  Contents  for  all  wool 
and  wool  products.  I 

Three  commenterti  suggested  that  the 
Department  initiate  n  fact  finding 
process  to  identify  i^n porters  eligible  to 
vote  in  the  referendum  to  ensure  that  all 
importers  identified iare  adequately 
notified  of  the  referendum. 
Additionally,  one  rxanmenter  .suggested 
that  voting  instructicms  and  absentee 
ballots  be  mailed  to  ill  importers.  The 
Department  believes  that  producers, 
feeders,  and  importers  will  have  ample 
opportunity  to  learn  of  the  referendum 
through  industry  organizations, 
newspapers,  industry  publications. 
Federal  Register,  and  other  news 
service  resources.  The  Department  will 
make  information  coiiceming  the 
referendum  available|to  a  variety  of 
news  outlets,  including  outlets 
recommended  by  importers.  An 
absentee  voting  period  will  be 
announced  when  the  in  person  voting 
dale  is  announced.  Pitoducers,  feeders, 
and  importers  will  request  an  absentee 
ballot  from  the  county  CES  office  and 
mail  or  personally  deliver  the  absentee 
ballot  to  the  county  CfeS  office  where 
the  absentee  ballot  was  requested. 
Accordingly,  we  have  not  adopted  these 
suKestions  as  proposed. 

One  commenter  requested  that  the 
Department  permanently  establish, 
through  regulatory  promulgation,  HTS 
numbers  subject  to  assessment  as  part  of 
this  proposed  rule.  Thp  Department 
published  in  the  Octoler  3, 1995, 
Federal  Register  {60  PR  51737)  for 
public  comment  implementing  rules 
and  regulations,  which  include  HTS 
classification  numbers,  subject  to 
assessment.  Thus,  the  tommenters' 
proposal  has  already  b^n  proposed  in 
another  rulemaking. 

One  commenter  sug^sted  that  AMS 
should  use  information  available  from 
the  U.S.  Customs  Servile  to  calculate 
the  volume  vote  for  eadh  importer  in  the 
referendum  rather  than  requiring 
importers  to  make  this  calculation.  The 
Department  believes  that  this 
information  should  be^adily  available 
to  importer  businesses  through  normal 
recordkeeping  processes.  Accordingly 
this  suggestion  is  not  adopted 

Pursuant  to  5  U.S.C.  $53,  it  is  also 
found  and  determined  ijhat  good  cause 
exists  for  not  postponinjg  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register.  Aa 
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Order  which  will  be  the  .subje<:t  of  a 
referendum  vote  was  published  in  the 
De<:ember  5, 1995,  Federal  Register  (60 
PR  62298).  For  the  program  to  become 
operational,  the  Order  must  be  approved 
by  sheep  producers,  sheep  feeders,  and 
importers  of  sheep  and  sheep  products 
voting  in  the  initial  referendum.  In 
order  to  conduct  a  referendum  in  a 
timely  manner,  this  rule  should  be  made 
effective  as  soon  as  possible.  Further, 
interested  persons  were  afforded  a  30 
day  comment  period  on  the  proposed 
referendum  rule,  and  no  useful  purpose 
would  be  served  in  delaying  the 
effective  date.  Therefore,  this  final  rule 
IS  effective  on  the  date  of  publication  in 
the  Federal  Register. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  among  eligible  sheep 
producers,  sheep  feeders,  and  importers 
of  sheep  and  sheep  products  to 
determine  whether  an  Order  will 
become  effective  if  approved  by  those 
eligible  persons  voting  in  the 
referendum.  In-person  voting  in  the 
referendum  will  be  on  February  6, 1996, 
at  the  county  Cooperative  Extension 
Service  offices.  Absentee  ballots  will  be 
available  at  those  offices  from  January 
16.  1996,  through  January  26, 1996.  The 
representative  period  to  establish  voter 
eligibility  will  be  the  period  from 
January  1, 1994,  through  December  31, 
1994. 

In  summary,  this  final  rule  adopts 
provisions  of  the  August  8, 1995 
proposed  rule  with  the  changes 
discussed  herein  and  with  other  minor 
changes  made  for  purposes  of  clarity 
and  accuracy. 

List  of  Subiects  in  7  CFR  Part  12M 

Administrative  practice  and 
procedure.  Advertising.  Agricultural 
research.  Ma AeUng. agreements.  Sheep 
and  sheep  products.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  1280  is  added  to 
Chapter  XI  to  read  as  follows: 


PART1280-SHEEP  PROMOTIOM, 
RESEARCH,  AND  INFORMATION 

Sut)f)art  A— (Reserved] 

Sut>part  B— (Reserved] 

Subpart  C— (Reserved] 

Sut>part  D— (Reserved] 

Sui>part  E— Procedures  for  the  Conduct  of 
Referendum 

Definilioiis 

1280.601  Act. 

1280.602  Administrator. 

1280.603  Carbonized  wool. 


1 280.604     Farm  Service  Agency. 
1280.60.'>    Farm  Service  Agency  County 
Committee. 

1 280.606  Farm  Servire  Agency  (>)unty 
Executive  Diro<:tor. 

1 280.607  Cixjpcrativc  Extension  Service. 

1280.608  Cooperative  Extension  Service 
ngent. 

1 280.609  Cfxiperative  Extension  Service  of 
the  U.S.  Department  of  Agriculture. 

1280.610  Dcgroascd  wool. 

1280.611  Department. 

1280.612  Deputy  Administrator. 

1280.613  Feeder. 

1280.614  Greasy  wool. 

1280.615  Importer. 

1280.616  Order. 

1280.617  Person. 

1280.618  Producer. 

1280.619  Public  notice. 

1280.620  Pulled  wool. 

1280.621  Raw  wool. 

1280.622  Referendum. 

1280.623  Registration  period. 

1280.624  Representative  period. 

1280.625  Secretary. 

1280.626  Sheep. 

1280.627  Sheep  products. 

1280.628  State. 

1280.629  Unit. 

1280.630  United  .States. 

1 280.631  Volume  of  production. 

1280.632  Voting  period. 

1280.633  Wool. 

1280.634  Wool  products. 

KcnruiQitiii 

1280.650  General. 

1280.651  Supervision  of  referendum. 

1280.652  Eligibility. 

1280.653  Time  and  place  of  registration  and 
voting. 

1280.654  Facilities  for  registering  and 
voting. 

1280.655  RegisUvtion  form  and  baltot. 

1280.656  Registration  and  voting 
procedures. 

1 280.657  List  of  registered  voters. 

1280.658  Challenge  of  voters. 

1280.659  Receiving  ballots. 

1280.660  Canvassing  ballots. 

1280.661  FSA  county  office  report. 

1 280.662  FSA  State  office  report. 

1280.663  Results  of  the  referendum. 

1280.664  Disposition  of  ballots  and  records. 

1280.665  Instructions  and  forms. 
Authority:  7  U.S.C.  7101-7111. 

Subpart  E—Proc«dur«s  for  ttie 
Conduct  of  R«ferendum 


Definitions 

$i28a60i    Act 

The  term  Act  means  the  Sheep 
Promotion.  Research,  and  Information 
Act  of  1994.  7  U.S.C.  7101-7111;  Public 
Law  103-407;  108  Statute  4210;  as 
approved  October  22. 1994.  and  any 
amendments  thereto. 

11280.602    Admlnistralor. 

The  term  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  or  any  officer  or 


employee  of  the  Department  to  whom 
there  has  heretofore  been  delegated  or 
may  hereafter  be  delegated  the  authority 
to  act  in  the  Administrator's  stead. 

§  1 280.603    CartXMiized  wool. 

The  term  Carbonized  wool  means 
wool  that  has  been  immersed  in  a  bath, 
usually  of  mineral  acids  or  acid  salts, 
that  destroys  vegetable  matter  in  the 
wool,  but  does  not  affect  the  wool  fibers. 

S  1280.604    Farm  Service  Agency. 

The  term  Farm  Service  Agency— 
formerly  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)— also 
referred  to  as  "FSA."  means  the  Farm 
Service  Agency  of  the  Department. 

§1280.605    Farm  Service  Agency  County 
Committee. 

The  term  Farm  Service  Agency 
County  Committee,  also  referred  toas 
the  "FSA  County  Committee  or  COC. 
means  the  group  of  persons  within  a 
county  elected  to  act  as  the  FSA  County 
Committee  or  COC. 
§1280.606    Farm  Service  Agency  County 
Executive  Director. 

The  term  Farm  Service  Agency 
County  Executive  Director  also  referred 
as  the  "FSA  County  Executive 
Director."  means  the  person  employed 
by  the  FSA  County  Committee  to 
execute  the  policies  of  the  FSA  County 
Committee  and  be  responsible  for  the 
day-to-day  operations  of  the  county  FbA 
office,  or  the  person  acting  in  such 
capacity. 
§1280.607    Cooperative  Extension  Service. 

The  term  Cooperative  Extension 
Service,  also  referred  to  as  "CES"  means 
the  State  partner  in  the  Cooperative 
Extension  Service  system. 
§1280.608    Cooperative  Extension  Service 
Agent 

The  term  Cooperative  Extension 
Service  Agent,  also  referred  to  as  the 
"CES  Agent,"  means  an  employee  of  the 
Cooperative  Extension  Service. 

61280.609    Cooperative  Extension  Service 
of  the  U.S.  Department  of  Agriculture. 

The  term  Cooperative  Extension 
Service  of  the  U.S.  Department  of 
Agriculture,  also  referred  to  as  "CES, 
means  the  Federal  component  of  the 
Cooperative  Extension  Service. 

§1280.610    Degreased  wool. 

The  term  Degreased  wool  means  wool 
from  which  the  bulk  of  impurities  has 
been  removed  by  processing. 

§1280.611    Department 

The  term  Department  means  the  U.S. 
Department  of  Agriculture. 


§  1 280.61 2    Deputy  Administrator. 

The  term  Deputy  Administrator 
means  the  Deputy  Administrator  for 
Program  Delivery  and  Field  Operations, 
FSA,  U.S.  Department  of  Agriculture  or 
any  officer  or  employee  of  the 
Department  to  whom  there  has 
heretofore  been  delegated  or  may 
hereafter  be  delegated  the  authority  to 
act  in  the  Deputy  Administrator's  stead. 

§1280.613    Feeder. 

The  term  Feeder  means  a  person  who 
feeds  lambs  until  the  lambs  reach 
slaughter  weight. 

§1280.614    Greasy  wool. 

The  term  Greasy  wool  means  wool 
that  has  not  been  washed  or  otherwise 
cleaned. 

§1280.615    Importer. 

The  term  Importer  means  any  person 
who  imports  sheep  and  sheep  products 
into  the  United  States. 

§1280.616    Order. 

The  term  Order  means  the  Sheep  and 
Wool  Promotion,  Research.  Education, 
and  Information  Order. 

§1280.617    Person. 

The  term  Person  means  any 
individual,  group  of  individuals, 
partnership,  corporation,  association, 
cooperative,  or  any  other  legal  entity. 


§1280.618    Producer. 

The  term  Producer  means  any  person, 
other  than  a  feeder,  who  owns  or  , 

acquires  ownership  of  sheep.  ^ 

§1280.619    Pul)llc  notice. 

The  term  Public  notice  means 
information  regarding  a  referendum 
which  shall  be  provided  by  the 
Secretary,  without  advertising  expenses, 
through  press  releases  and  by  State  and 
county  CES  offices  and  county  FSA 
offices,  by  means  of  newspapers, 
electronic  media,  county  newsletters, 
and  the  like.  Such  notice  shall  contain 
the  referendum  date  and  location, 
registration  and  voting  requirements, 
rules  regarding  absentee  voting,  and 
other  pertinent  information. 

§1280.620    Pulled  wool. 

The  term  Pij//ed  wool  means  wool 
that  is  pulled  from  the  skin  of 
slaughtered  sheep. 

§1280.621     Raw  wool. 

The  term  Raw  wool  means  greasy 
wool,  pulled  wool,  degreased  wool,  or 
other  carbonized  wool. 

§1280.622    Referendum. 

The  term  Referendum  means  any 
referendum  to  be  conducted  by  the 
Secretary  pursuant  to  the  Act  where 


producers,  feeders,  and  importers  of 
sheep  and  sheep  products,  exceptan 
importer  of  only  raw  wool,  shall  be 
given  the  opportunity  to  vote. 

§1280.623    Registration  period. 

The  term  Registration  period  means  a 
1  day  period  to  be  announced  by  the 
Secretary  for  registration  of  producers, 
feeders,  and  importers  desiring  lo  vote 
in  a  referendum.  The  registration  period 
shall  be  the  same  day  as  the  voting 
period. 
§1280.624    Representetlve  period. 

The  term  Representative  period 
means  12  consecutive  months  of 
calendar  year  1994. 

§1280.625    Secretary. 

The  term  Secretary  means  the 
Secretary  of  Agriculture  of  the  United 
States  or  any  other  officer  or  employee 
of  the  Department  to  whom  there  has 
been  delegated  or  to  whom  authority 
may  hereafter  be  delegated  to  act  in  the 
Secretary's  stead. 

§1280.626    Sheep. 

The  term  Sheep  means  ovine  animals 
of  any  age.  including  lambs. 

§1280.627    Sheep  products. 

The  term  Sheep  products  means 
products  produced,  in  whole  or  in  part, 
from  sheep,  including  wool  and 
products  containing  wool  fiber. 


§1280.628    State. 

The  term  State  means  each  of  the  50 
States. 

§1280.629    Umt 

The  term  Unit  means  each  State, 
group  of  States,  or  class  designation  that 
is  represented  on  the  Board. 

§  1 280.630    United  Stetes. 

The  term  United  States  means  the  50 
States  and  the  District  of  Columbia. 

§  1 280.631    Volume  of  production 

The  term  volume  of  production  means 
the  largest  number  of  head  of  domestic 
sheep  that  a  domestic  sheep  producer  or 
sheep  feeder  entity  continuously  owned 
and  that  were  located  in  the  United 
States  during  any  single  consecutive  30- 
day  period  during  the  representative 
period.  The  term  "volume  of 
production"  also  means  the  nuniber  ot 
head  of  imported  live  sheep  or  the 
number  of  live  sheep  equivalents  that  an 
importer  imported  into  the  United 
States  during  the  representative  period, 
excluding  imported  raw  wool. 

§  1 280.632    Voting  period. 

The  term  Voting  period  means  a  1-day 
period  to  be  annount;ed  by  the  Secretary 
for  voting  in  the  referendum. 
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11280.633   Wool    • 

The  term  Wool  nteans  the  fiber  from 
the  fleece  of  a  sheeb. 

§1280.634    Wool  product*. 

The  term  Wool  products  means 
products  produced,  in  whole  or  in  part, 
from  wool  and  pnx^ucts  containing 
wool  fibef. 

Referendum 


11280.660 

(a)  A  referendum  to  determine 
whether  eligible  sheep  producers,  sheep 
feeders,  and  importers  of  sheep  and 
sheep  products  appnove  the  Order. 
Importers  who  only  Import  raw  wool  are 
"o^Bligible  to  vote  it  the  referendum. 

(b)  The  Order  shall  become 
operational  only  if  the  Secretary 
determines  that  the  Order  is  approved 
by  a  majority  of  sheep  producers,  sheep 
feeders,  and  importers  of  sheep  and 
sheep  products  voting  in  the 
referendum  or  by  shaep  producers, 
sheep  feeders,  and  importers  of  sheep 
and  sheep  products  vtoting  in  the 
referendum  who  account  for  at  least 
two-thirds  of  the  production 
represented  by  those  voting  in  the 
referendum. 

(c)  The  initial  referindum  shall  be 
«>nj|"c»e<l  at  the  county  CES  offices. 

(d)  The  FSA  of  the  Department  shall 
assist  in  the  conduct  of  the  initial 
referendum.  | 

§1280.651    SuporvtetoJofrefwwMhim. 

The  Administrator  ^hall  be 
responsible  for  conducting  the 
referendum  in  accordiince  with  this 
subpart.  . 

§1280.662    Eligibilily.    I 

(a)  Eligible  producens,  feeders,  and 
importers.  Each  persort  who  was  a  sheep 
producer,  sheep  feeden,  or  importer  of 
sheep  and  sheep  products  during  the 
representative  period  is  entitled  to 
register  and  vote  in  tha  referendum. 
Each  producer,  feeder,  pnd  importer 
entity  shall  be  entitled  b  (ast  only  one 
ballot  m  the  referendurti.  Importers  who 
only  import  raw  wool  are  not  eligible  to 
register  and  vote  in  Iheireferendum. 
(b)  Proxy  registration  and  voting. 
Proxy  registration  and  Noting  is  not 
authorized,  except  that  on  officer  or 
employee  of  a  corporate  producer, 
feeder,  or  importer,  or  dpy  guardian, 
administrator,  executorj  or  trustee  of  a 
producer's,  feeders,  or  Importer's  estate, 
or  an  authorized  representative  of  any 
eligible  producer,  feeder,  or  importer 
entity  (other  than  an  int^ividual 
producer,  feeder,  or  im|Jorter),  such  as 
a  corporation  or  partnership,  may 


registers  to  vote  in  the  referendum  on 
behalf  of  any  producer,  feeder,  or 
importer  entity  shall  certify  that  he  or 
she  is  authorized  by  such  entity  to  take 
such  action. 

(c)  Joint  and  group  interest.  A  group 
of  individuals,  such  as  members  of  a 
family,  joint  tenants,  tenants  in 
common,  a  partnership,  owners  of 
community  property,  or  a  corporation 
engaged  in  sheep  production,  sheep 
feeding,  or  the  importation  of  sheep  and 
sheep  products  as  a  producer,  feeder,  or 
importer  entity,  shall  be  entitled  to  only 
one  vote,  provided,  however,  that  any 
member  of  a  group  may  register  to  vote 
as  a  producer,  feeder,  or  importer  if  he 
or  she  is  an  eligible  producer,  feeder,  or 
importer  separate  from  the  group. 
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telephone  number,  and  county  of  voter 
residence.  Form  LS-62  also  contains  the 
certification  statement  referenced  in 
§  1280.656(b)(1)  and  the  absentee  ballot. 


§1280.653    Tlm*andplacoofre9l8ti«lon 
*nd  voong. 

The  referendum  shall  be  held  for  one 
day  on  a  date  to  be  determined  by  the 
Secretary.  Eligible  persons  shall  register 
and  vote  following  the  procedures  in 
§  1280.656.  Except  for  absentee  ballots, 
registration  and  voting  shall  take  place 
during  the  normal  business  hours  of 
each  county  CES  office. 

§1280.664    FacUitiM  for  registering  and 
voting. 

Each  county  CES  office  shall  provide: 

(a)  adequate  facilities  and  space  to 
permit  producers,  feeders,  and 
importers  to  register  and  to  mark  their 
ballots  In  secret. 

(b)  a  sealed  box  or  other  suitable 
receptacle  for  registration  forms  and 
ballots  that  is  kept  under  observation 
during  office  hours  and  secured  at  all 
times,  and 

(c)  copies  of  the  Order  for  review. 


register  and  (ast  a  ballot 


that  entity.  Any  individual  who 
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on  behalf  of 


§1280.655    Registration  form  and  ballot 

A  ballot  (Form  LS-61)  and  a 
registration  and  certification  form  (Form 
LS-61-2)  shall  be  used  for  voting  in 
person.  The  information  required  on  the 
registration  and  certification  form 
includes  name,  address,  telephone 
number,  and  county  of  voter  residence. 
The  form  also  contains  the  certification 
statement  referenced  in  §  1280.656(a)(1). 
The  ballot  requires  producers,  feeders 
and  importers  to  check  a  "yes"  or  "no" 
and  provides  space  to  record  volume  of 
production.  If  a  producer,  feeder,  or 
importer  wishes  to  ca.st  their  ballot 
based  on  their  volume  of  production, 
the  voter  must  record  their  volume  of 
production  in  the  space  provided  on  the 
ballot.  A  combined  registration/ 
certification  and  ballot  form  (Form  LS- 
62)  shall  be  u.sed  for  absentee  voting. 
The  information  required  on  the 
combined  registration/certification  and 
ballot  form  includes  name,  address. 


§1280.656    Registration  and  voting 
procedures. 

(a)  Registering  and  voting  in-person. 
(1)  Each  producer,  feeder,  and 
importer,  except  importers  who  import 
only  raw  wool,  who  wants  to  votejn  a 
referendum  shall  register  on  the  day  of 
voting  at  the  county  CES  office  in  which 
the  producer's,  feeder's,  or  importer's 
residence  is  located,  or  at  the  county 
CES  office  that  serves  the  county  in 
which  the  producer's,  feeder's,  or 
importer's  residence  is  located. 
Producer,  feeder,  or  importer  entities 
other  than  individuals  shall  register  at 
the  county  CES  office  in  the  county  in 
which  their  headquarters  office  or 
business  is  located,  or  at  the  county  CES 
office  that  serves  the  county  in  which 
the  entities'  headquarters  office  or 
business  is  located.  Producers,  feeders, 
and  importers  will  be  required  to  record 
on  the  in-person  voter  registration  list 
(Form  LS-61-3)  their  names  and,  if 
applicable,  the  name  of  the  entity  they 
represent  before  they  receive  a 
registration  and  certification  form  and 
ballot.  To  register,  producers,  feeders,  or 
importers  shall  complete  the  registration 
and  certification  form  (Form  LS-61-2) 
and  certify  that: 

(i)  they  or  the  entity  they  represent 
were  producers,  feeders,  or  importers 
during  the  specified  representative 
period; 

(ii)  the  person  voting  on  behalf  of  an 
entity  referred  to  in  §  1280.652  is 
authorized  to  do  so;  and 

(iii)  the  volume  of  production  listed 
on  the  ballot  Is  a  true  and  accurate 
representation. 

(2)  Each  eligible  producer,  feeder,  or 
importer  who  has  not  voted  by  means  of 
an  absentee  ballot  may  cast  a  ballot  in- 
person  at  the  location  and  time  set  forth 
in  §  1280.653  and  on  a  date  to  be 
announced  by  the  Secretary.  Eligible 
persons  who  record  their  name  and  the 
entity  they  represent  on  the  in-person 
voter  registration  list  (Form  LS-61-3) 
will  receive  a  registration  and 
certification  form  (Form  LS-61-2)  and  a 
ballot  (Form  LS-61).  Voting  shall  be 
conducted  under  the  supervision  of  the 
county  CES  agent  or  designee.  Voters 
will  enter  the  information  requested  on 
the  registration  and  certification  form 
(Form  LS-61-2)  as  indicated  above. 
Producers,  feeders,  and  importers  will 
then  mark  their  ballots  to  indicate  "yes" 
or  "no"  and  if  voting  volume  of 
produciion  record  their  volume  of 
production  in  the  space  provided  on  the 
ballot.  Voters  shall  place  their 


completed  ballots  in  an  envelope 
marked  "SHEEP  BALLOT,"  (Form  LS-^ 
61-1)  seal  and  place  it  in  the  completed 
and  signed  registration  and  certification 
form/envelope  marked  "SHEEP 
REFERENDUM,"  (Form  LS-61-2)  seal 
that  envelope  and  personally  place  it  in 
a  box  marked  "Ballot  Box"  or  other 
suitable  receptacle.  A  copy  of  the 
applicable  in-person  voter  registration 
list  (Form  LS-61-3)  prepared  by  the 
county  CES  office  shall  be  provided  to 
each  FSA  county  office  for  in-person 
voter  verification. 

(b)  Absentee  voting.  (1)  Eligible 
producers,  feeders,  and  importers  who 
are  unable  to  vote  in  person  may  request 
a  combined  registration/certification 
and  absentee  ballot  form  (Form  LS-62) 
and  two  envelopes— one  marked 
"SHEEP  BALLOT"  (Fonn  LS-61-1)  and 
the  other  marked  "SHEEP 
REFERENDUM"  (LS-62-1).  by  mail  or 
in  person  from  the  county  CES  office  in 
the  county  in  which  they  reside  or  the 
county  CES  office  that  serves  the  county 
in  which  they  reside,  if  individuals,  or 
in  which  their  main  office  is  located,  if 
a  corporation  or  other  entity.  These 
forms  and  envelopes  will  be  mailed  by 
the  county  CES  agent  or  designee  to  the 
address  provided  by  the  prospective 
voter.  Only  one  absentee  registration/ 
certification  form  and  absentee  ballot 
will  be  provided  to  each  eligible 
producer,  feeder,  or  importer.  The  forms 
must  be  requested  during  a  specified 
Ume  period  which  will  be  announced 
by  the  Secretary.  The  county  CES  office 
shall  enter  on  the  absentee  voter  request 
list  (Form  LS-62-2)  the  name,  address 
and  entity  requesting  an  absentee  ballot 
and  the  date  the  forms  were  requested. 
A  copy  of  the  applicable  absentee  voter 
request  list  (Fonn  LS-62-2)  prepared  by 
the  county  CES  office  shall  be  provided 
to  each  FSA  county  office  for  absentee 
voter  verification. 

(2)  To  register,  eligible  producers, 
feeders,  and  importers  must  complete 
and  sign  the  combined  registration/ 
certification  form  and  absentee  ballot 
(Form  LS-62)  and  certify  that: 

(i)  they  or  the  entity  they  represent 
were  producers,  feeders,  or  importers 
during  the  specified  representative 

(ii)  if  voting  on  behalf  of  an  entity 
referred  to  in  §  1280.652,  they  are 
authorized  to  do  so;  and 

(iii)  the  volume  of  production  listed 
on  the  ballot  is  a  true  and  accurate 
representation. 

(3)  A  producer,  feeder,  or  importer, 
after  completing  the  absentee  voter 
registration  fonn  and  the  ballot,  shall 
remove  the  ballot  portion  of  the 
combined  registration/certification  and 
absentee  ballot  form  (Fonn  LS-62)  and 


seal  the  completed  ballot  in  a  separate 
envelope  marked  "SHEEP  BALLOT' 
(Form  LS-«1-1)  and  place  the  sealed 
envelope  in  a  second  envelope  marked 
"SHEEP  REFERENDUM  '  (Form  LS-«2- 
1)  along  with  the  signed  registration 
form.  Producers,  feeders,  and  importers 
shall  legibly  print  their  names  on  the 
envelope  marked  "SHEEP 
REFERENDUM"  (Form  LS-62-1),  and 
mail  or  hand  deliver  it  to  the  local 
county  CES  office  of  the  county  in 
which  they  reside  or  the  county  CES 
office  serving  the  county  in  which  they 
reside.  In  the  case  of  a  partnership, 
corporation,  estate,  or  other  entity,  the 
registration  form  and  ballot  must  be 
mailed  or  hand  delivered  to  the  county 
CES  office  in  the  county  in  which  its 
main  office  is  located  or  the  county  CES 
office  in  the  county  serving  the  county 
in  which  its  main  office  is  located. 

(4)  Absentee  ballots  must  be  received 
in  the  county  CES  office  by  the  close  of 
business,  2  business  days  before  the 
date  of  the  referendum.  Absentee  ballots 
received  after  that  date  shall  be  counted 
as  invalid  ballots.  Upon  receiving  tl  e 
"SHEEP  REFERENDUM"  envelope 
containing  the  registration  form  and 
ballot,  the  county  CES  agent  or  designee 
shall  place  it,  unopened  in  a  secure 
ballot  box.  The  county  CES  agent  or 
designee  shall  record  receipt  of  the 
absentee  vote  on  the  absentee  voter 
request  list  (Form  LS-62-2). 

15)  A  person  who  casts  an  absentee 
ballot  that  is  not  recorded  as  being 
received  or  that  is  received  after  the 
deadline  specified  in  this  section  may 
vote  in  person  at  the  appropriate  county 
CES  office  on  the  day  of  the  referendum 


§1280.657    Ust  of  registered  voters. 

The  in-person  voter  registration  list 
(Fonn  LS-61-3)  and  the  absentee  voter 
request  list  (Fonn  LS-62-2)  shall  be 
available  for  inspection  on  the  day  of 
the  referendum  at  the  county  CES  office 
and  subsequently  at  the  FSA  county 
office.  They  shall  be  posted  dunng 
regular  office  hours  in  a  conspicuous 
public  location  at  the  FSA  county  office 
on  the  second  business  day  following 
the  date  of  the  referendum. 


§1280.658    Cltallenge  of  voters. 

(a)  Challenge  period.  On  the  day  of 
the  referendum,  the  names  of  voters 
challenged  shall  be  reported  to  the  CEb 
county  agent,  who  will  refer  them  to  ttie 
FSA  county  office.  After  that,  the  names 
of  the  challenged  voters  shall  be  referred 
directly  to  the  FSA  county  office.  A 
challenge  may  be  made  no  later  than  the 
close  of  business  on  the  second  business 
day  after  the  date  of  the  referendum. 

(b)  Who  may  challenge.  Any  person 
may  challenge  a  voter.  Any  person  who 


wants  to  challenge  must  do  so  in  wnttng 
and  must  include  the  full  name  of  the 
individual  or  other  entity  being 
challenged.  Each  challenge  of  a  voter 
must  be  made  separately  and  each 
challenge  must  be  signed  by  the 
challenger.  The  Secretary  may  issue 
other  guidelines  as  the  Secretary  deems 

necessary.  ,   ^   n  tu^ 

(clDeterminafion  of  challenges,  the 

FSA  County  Committee  or  its 
representative,  acting  on  behalf  of  the 
Administrator,  shall  make  a 
determination  concerning  the  challenge 
and  shall  notify  challenged  producers, 
feeders,  or  importers  as  soon  as 
practicable,  but  no  later  than  five 
business  days  after  the  date  of  the 
referendum.  If  the  FSA  County 
Committee  or  its  representative,  acting 
on  behalf  of  the  Administrator,  is  unable 
to  detennine  whether  a  person  was  a 
producer,  feeder,  or  importer  dunng  the 
representative  period,  or  verify  a  voter  s 
recorded  volume  of  production,  it  may 
require  the  person  challenged  to  submit 
records  such  as  sales  documents,  import 
documents,  or  other  similar  documents 
in  order  to  demonstrate  his  or  her 
eligibility  or  to  prove  that  the  person 
was  a  producer,  feeder,  or  importer 
during  the  representative  period  and  to 
verify  that  the  recorded  volume  of 
nroduction  was  accurately  stated. 

(d)  Challenged  ballot.  The  registration 
and  certification  form  (Form  LS-61-2) 
containing  the  ballots  cast  by  producers, 
feeders,  or  importers  voting  in  person 
who  are  challenged  shall  be  removed 
from  the  ballot  box  and  placed  in  a 
separate  box  until  the  challenge  has 
been  resolved.  The  SHEEP  _ 

REFERENDUM  envelopes  (Form  LS-6Z- 
1)  containing  absentee  voter  registration 
forms  and  absentee  ballots  of  challenged 
absentee  voters  also  shall  be  removed 
from  the  ballot  box  and  placed  in  the 
box  containing  ballots  of  challenged 
producers,  feeders,  and  importers.  A 
challenge  to  a  ballot  shall  be  deemed  to 
have  been  resolved  if  the  determination 
of  the  FSA  County  Committee  or  its 
representative  is  not  appealed  within 
the  time  allowed  for  appeal  or  there  has 
been  a  determination  by  FSA  after  an 

^^S)  Appeal-  A  person  declared  to  be 
ineligible  to  register  and  vote  or  whose 
recorded  volume  of  production  has  been 
questioned  by  the  FSA  County 
Committee  or  its  designee,  acting  on 
behalf  of  the  Administrator,  may  file  an 
appeal  at  the  FSA  county  office  withm 
three  business  days  after  notification  of 
such  decision.  Such  person  may  be 
required  to  provide  documentation  such 
as  sales  documents,  import  documents, 
or  similar  documents  in  order  to 
demonstrate  his  or  her  eligibility  or 
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verify  (he  recordec^  volume  of 
production.  An  appeal  shall  be 
determined  by  the  FSA  County 
Committee,  or  its  ctesignee,  acting  on 
behalf  of  the  Admifiistrator.  as  soon  as 
practicable,  but  in  «ll  cases  not  later 
than  the  ninth  business  day  after  the 
date  of  the  referendum.  The  FSA  County 
Committee  or  its  designee's 
determination  on  a»  appeal  is  final. 

§1280.669    Receiving  MIots. 

A  ballot  shall  be  considered  to  have 
been  received  durii^  the  voting  period 

In  I 

(a)  it  was  ca.st  in  person  in  the  county 
CES  offi(»  prior  to  the  close  of  business 
on  the  day  of  the  reibrendum;  or 

(b)  it  was  cast  as  an  absentee  ballot, 
and  was  received  in  the  county  CES 
office  not  later  than  two  business  days 
before  the  date  of  tht  referendum. 
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§1280.660 

(a)  Counting  the  b«llots.  The  county 
CES  agent  or  designee  shall  deliver  the 
sealed  ballot  box.  th9  in-person  voter 
registration  list  (Form  LS-61-3)  and  the 
absentee  voter  request  list  (Form  LS-62- 
2)  to  the  FSA  county  office  by  the  close 
of  business  on  the  first  business  day 
following  the  date  of  the  referendum. 
FSA  county  Executive  Director  and  the 
county  CES  agent  or  designee  shall 
check  the  registration  forms  and  ballots 
of  ail  voters  against  the  in-person  voter 
registration  list  (Fomi  LS-61-3)  and  the 
absentee  voter  request  list  (Form  LS-62- 
2)  to  determine  properly  registered 
voters.  The  ballots  of  producers,  feeders, 
and  importers  voting  in  person  whose 
names  are  not  on  the  in-person  voter 
registration  list  (Formi  LS-61-3),  shall 
be  declared  invalid.  Likewise,  the 
ballots  of  producers,  ffeeders,  and 
importers  voting  absentee  whose  names 
are  not  on  the  absented  voter  request  list 
(Form  LS-62-2)  shall  be  declared 
invalid.  All  ballots  of  challenged  voters 
declared  ineligible  or  Invalid  shall  be 
kept  separate  fixim  theother  ballots  and 
shall  not  be  counted  a$  valid  ballots. 
The  valid  ballots  shall  be  counted  on 
the  tenth  business  day  after  the 
referendum  date.  FSA  county  office 
employees  shall  removte  the  "SHEEP 
BALLOT"  envelope  from  the 
registration/certification  form  enveiopes 
or  absentee  ballot  envelopes  of  all 
eligible  voters  and  all  (ihallenged  voters 
determined  to  be  ellgibie.  After 
removing  all  "Sheep  Ballot"  envelopes, 


(2)  Number  of  producers,  feeders,  and 
importers  favoring  the  Order; 

(3)  Number  of  producars.  feeders,  and 
importers  not  approving  the  Order; 

(4)  Volume  of  production  recorded  by 
producers,  feeders,  and  importers 
approving  the  Order; 

(5)  Volume  of  production  of 
producers,  feeders,  and  importers  not 
approving  the  Order; 

(6)  Number  of  challenged  ballots; 

(7)  Number  of  challenged  ballots 
deemed  ineligible; 

(8)  Number  of  invalid  ballots;  and 

(9)  Number  of  spoiled  ballots, 
(b)  Invalid  Ballots.  Ballots  shall  be 

declared  invalid  if  a  producer,  feeder,  or 
importer  voting  in-person  has  failed  to 
sign  the  voter  registration  list  (Form  LS- 
61-3)  or  an  absentee  voter's  name  is  not 
recorded  on  the  absentee  voter  request 
list  (Form  LS-62-2).  or  the  registration 
form  or  ballot  was  incomplete  or 
iiicorrectly  completed. 

(c)  Spoiled  Ballots.  Ballots  shall  be 
considered  spoiled  if  they  are  mutilated 
or  marked  in  such  a  way  that  the  "yes" 
or  "no"  vote  is  illegible.  Spoiled  ballots 
shall  not  be  considered  as  approving  or 
disapproving  the  Order,  or  as  a  ballot 
cast  in  the  referendum. 

(d)  Confidentiality.  All  ballots  shall  be 
confidential  and  the  contents  of  the 
ballots  shall  not  be  divulged  except  as 
the  Secretary  may  direct.  The  public 
may  witness  the  opening  of  the  ballot 
box  and  the  counting  of  the  votes  but 
may  not  interfere  with  the  process. 


§1280.661    FSA  eountyofnoe  report 

The  FSA  county  office  shall  notify  the 
FSA  State  office  of  the  results  of  the 
referendum.  Each  FSA  county  office 
shall  transmit  the  results  of  the 
referendum  in  its  county  to  the  FSA 
State  office.  Such  report  shall  include 
the  information  listed  in  §  1280.660(a). 
The  results  of  the  referendum  in  each 
county  may  be  made  available  to  the 
public  upon  notification  ft^m  the 
Deputy  Administrator  FSA  that  the  final 
results  have  been  released  by  the 
Secretary.  A  copy  of  the  report  of  results 
shall  be  posted  for  30  days  in  the  FSA 
county  office  in  a  conspicuous  place 
accessible  to  the  public,  and  a  copy 
shall  be  kept  on  file  in  the  FSA  county 
office  for  a  period  of  at  least  12  months 
after  the  referendum. 


hbA  county  employees  shall  open  them 
and  count  the  ballots.  "Ihe  ballots  shall 
be  counted  as  follows:  ' 

(1)  Number  of  eligibly  producers, 
feeders,  and  importers  castine  valid 
ballots;  ~      * 


UMI 


§1280.662    FSA  State  office  report. 

Each  FSA  State  office  shall  transmit  to 
the  Deputy  Administrator,  FSA,  a 
written  summary  of  the  results  of  the 
referendum  received  from  all  the  FSA 
county  offices  within  the  State.  The 
summary  shall  include  the  information 
on  the  referendum  results  contained  in 
the  reports  from  all  county  offices 


within  each  State,  and  shall  be  certified 
by  the  FSA  State  Executive  Dire<;tor. 
The  FSA  State  office  shall  maintain  a 
copy  of  the  summary  where  it  shall  be 
available  for  public  inspection  for  a 
period  of  not  less  than  12  months 
beginning  upon  notification  from  the 
Deputy  Administrator,  FSA,  that  the 
final  results  have  been  released  by  the 
Secretary. 

§l28a663    Rnults  of  the  referendum. 

(a)  The  Deputy  Administrator,  FSA, 
sha  1 1  submit  the  results  of  the 
referendum  to  the  Administrator.  The 
Administrator  shall  prepare  and  submit 
to  the  Secretary  a  report  of  the  results 
of  the  referendum.  The  results  of  any 
referendum  shall  be  issued  by  the 
Department  in  an  official  press  release 
and  published  in  the  Federal  Register. 
State  reports  and  related  papers  shall  be 
available  for  public  inspection  in  the 
office  of  the  Marketing  Programs 
Branch.  Livestock  and  Seed  Division, 
AMS,  USDA.  Room  2606.  South 
Agriculture  Building.  14th  and 
Independence  Avenue.  SW., 
Washington.  DC. 

(b)  If  the  Secretary  deems  it  necessary, 
the  report  of  any  State  or  county  shall 
be  reexamined  and  checked  by  such 
persons  as  may  be  designated  by  the 
Deputy  Administrator.  FSA.  or  the 
Secretary. 

§1^^664    Disposition  of  iMllots  and 
records. 

Each  FSA  county  Executive  Director 
shall  place  in  sealed  containers  marked 
with  the  identification  of  the 
referendum  the  in-person  voter 
registration  list,  absentee  voter  request 
list,  voted  ballots,  challenged 
registration/certification  forms/ 
envelopes,  challenged  absentee  voter 
registration  forms,  challenged  ballots 
found  to  be  ineligible,  invalid  ballots, 
spoiled  ballots,  and  county  summaries. 
Such  records  shall  be  placed  under  lock 
in  a  safe  place  under  the  custody  of  the 
FSA  county  Executive  Director  for  a 
period  of  not  less  than  twelve  months 
after  the  referendum.  If  no  notice  to  the 
contrary  is  received  from  the  Deputy 
Administrator.  FSA,  by  the  end  of  such 
time,  the  records  shall  be  destroyed. 

§1280.665    Instructions  and  forms. 

The  Administrator  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  not  inconsistent 
with  the  provisions  of  this  subpart  to 
govern  the  conduct  of  the  referendum. 


Dated:  December  8, 1995. 
Lon  Hatamiya, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  95-30491  Filed  l2-14-fl5;  8:45  ami 
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Rural  Utilities  Service 
7  CFR  Part  1755 

RUS  General  Specification  for  Digital, 
Stored  Program  Controlled  Central 
Office  Equipment  (Form  522) 

AGBICY:  Rural  Utilities  Service,  USDA. 
action:  Final  rule.  


summary:  The  Rural  Utilities  Service 
(RUS)  hereby  amends  the  RUS  General 
Specification  for  Digital,  Stored  Program 
Controlled  Central  Office  Equipment  by 
eliminating  the  requirement  for 
multiparty  service  and  certain  other 
technical  aspects  associated  with  this 
service.  This  amendment  does  not 
diminish  public  telephone  service 
integrity. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  January  16, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Schell.  Chief.  Central  Office 
Equipment  Branch. 
Telecommunications  Standards 
Division,  U.S.  Department  of 
Agriculture.  Rural  Utilities  Service, 
room  2836-S,  Washington.  DC  20250- 
1500,  telephone  (202)  720-0671. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not-significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  OMB. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  final  rule  will  not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 

this  rule;  .       cc    .      a 

(2)  Have  any  retroactive  eftect;  ana 

(3)  Require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

RUS  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  sea.).  The  changes  to  the  General 
Specification  for  Digital.  Stored  Program 
Controlled  Central  Office  Equipment  in 


this  final  rule  are  updates  which  have 
been  made  so  that  RUS  telephone 
borrowers  can  continue  to  provide  their 
subscribers  with  the  most  up-to-date 
and  efficient  telephone  service. 

Information  Collection  and 
Recordkeeping  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  and 
recordkeeping  requirements  contained 
in  this  final  rule  have  been  approved  by 
OMB  under  control  number  0572-005^. 
Comments  concerning  these 
requirements  should  be  directed  to  the 
United  States  Department  of 
Agriculture,  Clearance  Office,  OIRM, 
room  404-W.  Washington,  DC  20250  or 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB.  Attention: 
Desk  Officer  for  USDA,  room  10102. 
New  Executive  Office  Building, 
Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

RUS  has  determined  that  this  final 
rule  will  not  significantly  affect  the 
quality  of  the  human  environment  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.).  Therefore,  this  action  does  not 
require  an  environmental  impact 
statement  or  assessment. 


Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.852.  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington.  DC  20402-9325. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  RUS  and  RTB  loans  and  loan 
guarantees  to  governmental  and 
nongovernmental  entities  from  coverage 
under  this  Order. 
Background 

RUS  makes  loans  and  loan  guarantees 
to  telephone  systems  te  provide  and 
improve  telecommunications  service  in 
rural  areas,  as  authorized  by  the  Rural 
Electrific:atlon  Act  of  1936.  as  amended. 
7  U.S.C.  901  et  seq..  (RE  Act).  RUS 
issues  construction  standards  and 
specifications  for  materials  and 


equipment.  In  accordance  vrilh  the  RUS 
loan  contract,  these  standards  and 
specifications  apply  to  facilities 
constructed  by  RUS  telephone 
borrowers.  The  Rural  Electrification 
Loan  Restructuring  Act  of  1993  (RELRA) 
(107  Stat.  1356)  contemplates 
elimination  of  multiparty  service  by 
telephone  companies  receiving  RUS 
loans.  This  final  rule  eliminates  the 
requirement  in  7  CFR  1755.522  for 
multiparty  service  along  with  features 
which  are  associated  with  that  service 
such  as  revertive  calling  and 
multifrequency  ringing. 

Public  comments  regarding  the 
proposed  rule  were  received  from  AT&T 
and  the  United  States  Telephone 
Association.  These  comments  were 
taken  into  consideration  in  preparing 
the  final  rule. 

1.  Comment.  One  commenter  stated 
that  although  there  was  no  issue  to  be 
taken  with  the  proposed  rule  as  it 
stands,  much  of  the  remainder  of  RUS 
Form  522  is  counter  to  the  STMP 
requirements.  The  commenter 
recommended  that  all  antiquated 
requirements  be  eliminated  and  an 
additional  requirement  be  added  which 
limits  future  funding  by  RUS  to 
products  which  demonstrate  available 
technology  supporting  STMP 
regulations. 

Response.  RUS  disagrees  that  the 
Form  522  is  counter  to  the  State 
Telecommunications  Modernization 
Plan  requirements.  Form  522  is,  and  has 
always  been,  intended  as  a  basic 
specification.  Traditionally,  RUS  has 
left  development  of  specifications  for 
advanced  telecommunication  features  to 
other  sources  within  the 
telecommunications  industry.  RUS 
believes  that  the  industry  has  provided, 
and  will  continue  to  provide, 
appropriate  specifications  for  the 
necessary  advanced  features. 

2.  Comment.  One  commenter 
commended  RUS  for  proposing  the 
elimination  of  the  multiparty 
requirement  and  recommended  that 
RUS  conduct  a  review  of  all  its 
regulations  in  order  to  identify  and 
rescind  all  obsolete  requirements. 

Response.  RUS  continuously  reviews 
and  updates  regulations  to  keep  them  as 
technologically  current  as  possible. 
List  of  Subjects  in  7  CFR  Part  1755 


Loan  programs-communications. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Telephone. 

For  the  reasons  set  out  in  the 
preamble,  chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


UMI 
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PART  1755-TELECOMMUNICATIONS 
STANDARDS  AND  SPEanCATIONS 
FOR  MATERULS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as^  follows: 

Authority:  7  U.S.C  |oi  etseq.,  1921  et 
seq.;  Pub.  L.  103-354. 108  Stat  3178  (7 
V.S.C.  694^  et  seq.).     [ 

2.  Section  1755.522  is  amended  by 
revising  paragraphs  (e)(5).  (e)(6).  (e)(7). 
(e)(ll).  and  (e)(l9)(v|i).  removing 
paragraph  (f)(l)(ii).  redesignating 
paragraph  (f)(l)(iii)  a$  paragraph 
(0(l)(ii).  removing  paragraphs  (g)(2)(ii). 
(g)(2)(iii)  and  (g)(8).  ledesignating 
paragraphs  (g)(2)(iv)  through  {g)(2)(xv) 
as  paragraphs  (g)(2)(ii)  through 
(g)(2)(xiii).  and  parag^phs  (g)(9) 
through  (g)(l2)  as  pafagraphs  (g)(8) 
through  (g)(ll).  revising  paragraph 
(iM2)(ix)  and  the  text  proceeding  the 
table  in  paragraph  (p)(l)(vi).  amending 
paragraph  (p)(3)(i)  byi  removing  the 
entry  "Revertive"  fro^n  the  table, 
removing  paragraph  (t)(6).  redesignating 
paragraphs  (r)(7)  and  (r)(8)  as 
paragraphs  (r)(6)  and  (r)(7).  and  revising 
paragraph  (8)(5)(ii)(AX  the  text 
proceeding  the  table  in  paragraph 
(s)(5)(ii)(C).  and  paragraph  (8)(6)(ii)  to 
read  as  follows: 

§1755.522    RUS  general  specfflcation  tor 

<^nai.  Stored  program  tontroNad  eanlral 
ofltoeaqiiipnient 


capacity  of  the  switching  system  as 
specified  in  appendix  A  of  this  section. 

(6)  The  requirements  in  this 
specification  apply  only  to  single  party 
lines.  Although  only  single  frequency 
ringing  is  required,  other  types  may  be 
requested  in  appendix  A  of  this  section. 

(7)  Provision  shall  be  made  for  local 
automatic  message  accounting  (LAMA), 
and  for  traffic  service  position  system 
(TSPS)  trunks,  or  equivalent,  to  the 
operator's  office  when  required  either 
initially  or  in  the  future. 
*        »        *        »        » 

(11)  Provision  shall  be  made  for  hotel- 
motel  arrangements,  as  required  by  the 
owner,  to  permit  the  operation  of 
message  registers  at  the  subscriber's 
premises  to  record  local  outdial  calls  by 
guests  (see  Item  10.5.  appendix  A  of  this 
section). 


trunks,  unless  otherwise  specified  in 
appendix  A  of  this  section: 


(8)* 

(5)* 
(ii)* 


*  * 


(19)  *   *   * 

(vii)  If  the  911  service  bureau  is 
holding  a  calling  line,  it  shall  be 
possible  for  the  911  line  to  cause  the 
equipment  to  ring  back  the  calling  line. 
This  is  done  by  providing  a  flash  of  on- 
hook  signal  fipom  the  911  line  lasting 
from  200  to  1.100  milliseconds.  The 
signal  to  the  calling  line.shall  be  ringing 
current  if  the  line  is  on-hook.  or  receiver 
off-hook  (ROH)  tone  if  the  line  is  off- 
hook. 


(e) 


f 


(i) 
(2) 


•  •  • 


(5)  The  basic  switching  system  shall 
include  the  provision  pf  software 
programming  and  necessary  hardware, 
including  memory,  for  optional  custom 
calling  services  such  a«  call  waiting,  call 
forwarding,  three-way  Calling,  and 
abbreviated  dialing.  It  ihall  be  possible 
to  provide  these  services  to  any 
individual  line  (single-party)  subscriber. 
The  addition  of  these  services  shall  not 
reduce  the  anticipated  liltimate 
engineered  line,  trunk,  and  traffic 


(ix)  Distinctive  tone,  when  required 
for  alarm  calls,  or  other  features,  shall 
consist  of  high  tone  interrupted  at  200 
IPM  with  tone  on  150  ms  and  off  150 


ms. 


(p)*  •  * 

(D*  *  * 

(vi)  The  traffic  capacity  in  the 
following  table  should  be  used  for  small 
trunk  groups  such  as  pay  station,  special 
service  trunks,  intercept,  and  PBX 

6.1     Types  of  Lines 


(A)  The  ringing  generators  shall  have 
an  output  voltage  which  approximates  a 
sine  wave  and.  as  a  minimum,  shall  be 
suitable  for  ringing  straight-line  ringers. 
Although  not  a  requirement  for  RUS 
listing,  decimonic.  synchromonic.  or 
harmonic  ringing  may  also  be  specified 
in  appendix  A  of  this  section. 
***** 

(C)  The  output  of  each  generator  shall 
have  three  or  more  voltage  taps  or  a 
single  tap  with  associated  variable 
control.  Taps  or  control  shall  be  easily 
accessible  as  installed  in  the  field. 
Software  control  of  ringing  generator 
outputs  via  I/O  devices  may  be  provided 
in  lieu  of  taps.  The  taps,  or  equivalent, 
shall  be  designated  L.  M.  and  H.  The 
variable  control  shall  have  a  locking 
device  to  prevent  accidental 
readjustment.  The  outputs  at  the 
terminals  of  the  generators  with  a 
voltage  input  of  52.1  vohs  and  rated  full 
resistive  load  shall  be  as  follows  for  the 
ringing  ftequencies  provided: 

*  *        *        *        • 
(6)*   •   * 

(ii)  The  ringing  cycle  provided  by  the 
interrupter  equipment  shall  not  exceed 
6  seconds  in  length.  The  ringing  period 
shall  be  2  seconds. 

•  *        *        *        » 

3.  Appendix  A  to  7  CFR  1755.522  is 
amended  by  revising  items  6.,  7..  and 
10.  to  read  as  follows: 

Appendix  A  to  7  CFR  1 755.522— 
Specification  for  Digital,  Stored 
Program  Controlled  Central  Office 
Equipment  Detailed  Requirements 
(Host) 

*       *       •       »       • 

6.  Line  Circuit  Requirements  (Includes  all 
lines  associated  with  RSTs.) 


No.  of  lines 


6.1.1 
6.12 
6.1.3 
6.1.4 
6.1.5 
6.1.6 
6.1.7 


Individual— Flat  Rati 

Individual— Message  Rate 
Pay  Station 

Telephone  Company  Official  Lines 

Wire  Chief  

91 1  Emergency  Serfice  Bureau  Unes 
Humber  Hunting  PBX  Groups 


Local  service 
only 


both  local  and 
EAS  service 


No.  of  EAS 
areas 


Total  No.  of  lines 
required 
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No.  of  Unes  in  group 


No.  of 
groups 


Direct  in 
dial* 


Restricted 

service  at 

COE 


Type 


No.  of  Unes 


Grouxl 
start 


Loop  start 


Local 

service 

only 


1 


Both  local 

and  EAS 

service 


No.  of 
EAS 
areas 


Total  No. 
of  ines 
required 


•  Furnish  translation  infonnalion  under  Item  5. 


6.1.8  WATS  Lines  (Give  details  in 
Appendix  A,  Item  16) 

Number  of  Inward  WATS  Unes 

Number  of  Outward  WATS  Lines 

6.1.9  Special  Lines  Required ^ 

(Explain  in  Item  16,  Appendix  A) 

6110    Total  Number  of  Lines  Required 

Host (Incl.  DDI  Concentrator  Lines) 

RSTl 

RST2 

RST3 

6.1.11  Total  Director  Numbers  Required 

Onduding  RST's)  (see  Item  7.1.  Appendix 
A) 

6.1.12  Pay  Station 
Type 

New Reused 

(Describe  in  Item  16,  Appendix  A) 

6.1.13  Line  Concentrator 

6.1.13.1    Supplied  by  Owner  (see  Item  16. 
Appendix  A.  for  details) 


Yes       No 

6.1.13.2    Supplied  by  Bidder  (If  "Yes", 
attach  REA  Form  397g,  Performance 
Specification  for  Line  Concentrators) 

Yes       No 

6. 2 .    Data  on  Lines  Required  Range 

Extension 
6.2.1    Number  of  non-pay  station  lines 
having  a  loop  resistance,  including  the 
telephone  set,  as  follows: 

No.  of 
lines 

1901-3200  ohms 
3201-3600  ohms 


1000    ohms   (For   Semi-Postpay    

Operation). 
6.2.3    Range  extension  equipment  is  to  be 

provided: 
6.2.3.1    Loop  Extenders:  Total  Quantity 


6  2  2    Number  of  pay  station  lines  having 
loop  resistance,  excluding  the  telephone 
set,  greater  than: 

No.  of 
lines 

1200  ohms  (For  Prepay) 


By  Bidder— Quantity 

By  Owner— Quantity 

(Explain  in  Item  16,  Appendix  A) 
6.2.3.2    VF  Repeaters:  Total  Quantity 

By  Bidder— Quantity 

(Bidder  must  have  information  on  loading 
and  cable  size.) 

By  Owner— Quantity 

(Explain  in  Item  16,  Appendix  A) 
6  2.3.3    Range  extension  may  be  furnished 
as  an  extended  range  line  circuit  at  the 
opUon  of  the  supplier.  If  this  option  is 
used,  the  quantities  of  loop  extenders 
and  VF  repeaters  will  be  different  from 
the  quantities  listed  above  (see  Item 
6.1,a.  Appendix  C). 
Yes       No 


7  Traffic  Data-Line  Originating  and  Terminating  Traffic 
7.1    nri^inatina  Une  Traffic-Estimated  per  Busy  Hour  (Includes  all  Lines  Associated  With  RST's): 


ind.— Res  

Ind.— Bus 

Special  Lines 

Pay  Station 

TefcoOffictal  — 

Wire  Chief  

No.  Htg.  or  PBX  

WATS — •• 

Data  Service 

911  Emerg.  Service 
Total 


CCS  per  Main  Sta- 
tion 


No.  of  Main  Stations 


(axb) 
Total  CCS 


No.  of  Lines  Re- 
quired^ 


.(2) 


J?) 


(c) 


(d) 


.(*) 


(e) 


^  See  Appendix  A.  Item  6-1.     ^  ^^ 
the  selected  bidder.  See  Appendix  C,  Item  3.1 .1 2. 

that  the  average  originating  busy  hour  traffic  ^fi\'^^  ^° ^^^ 

OriRinating  Traffic  Attributed  to  Host  Only CCS/Lme  u      ^      u    ««. 

7  3    Terminating  Traffic-Estimated  CCS  per  Busy  Hour  originating  traffic.  Since  digital  switch  networ^are 

"  •'jrlS^^^^S.  'Z1=S'^'^^^^^  si  S  A.  ^m  CCS  p.,  ..e  »  ^  » 

TeSSTKlMtul^l »  H».  0»1,  _  CCS/Un. 

7  4    Percent  of  Pushbutton  Lines  -—-  . 

7.5    Anticipated  Ultimate  Capacit7T20  years) 


y^ 
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7.5.1    Subicriber  L^ies 

**** (I»cl.  DDI  Concentrattv  Lines) 


RSTl 
RST2 
RST3 
Totol  ■ 


lai    Busy  Verificat  on 
IQ.1.1    By  dedlcate^tnink  frran  toll 
operatcM': 

10.1.1.1  One-Way.  fcwaid 

10.1.1.2  Two- Way  (fiusy  verification 
inward,  intercept  outward) 

iai.2    By  prefix  didt  over  intertoll  trunk  * 

Ondiate  digitfs)  diiled) 

10.1.3    Access  by  Swtitchman 

iai.3.1    Dedicated  fnink 

iai.3.2    Multiple  of  Operator  Trunk 
ia2    Intacept  Facilipes 

10.2.1  Vacant  code,  disconnected  number, 
and  unaadgned  n^mber  intercept  shall 
be:  (Check  One) 

By  recorded  announcement: 

Without  cut-through  to  operator 

With  cut-through  tooperator 

By  operator 

10.2. 2  Changed  numtier  intercept  shall  be: 
(Check  One)         f 


10.7.3 


ia7.4 


10.  Miscellaneous  Operating  Features 

By  recorded  announcement: 

Without  cut-through  to  operator 

With  cut-through  to  operator 

By  operator 

By  automatic  intercept  system  (AIS)  in 
distant  office 

10.2.3  Method  of  Reaching  Operator,  if 
required: 

Separate  trunk  group 

Regular  interoffice  toll  trunks  with  idle 
trunk  selecting  over  at  least  three  trunks 
when  three  or  more  toll  trunks  are 
equipped 

10.2.4  Number  of  separate  intercept  trunk 
circuits 

10.3  Line  Load  Control 

10.3.1    Line  load  control  fecilities  are: 

Required        Not  Required 

(Explain  in  Item  16,  Appendix  A) 

10.4  Seivjce  Observing  Facilities 
10.4.1    Service  observing  £acilities  are: 

Required       Not  Required 


10.7.1  Call  Waiting-tl^.  of  Lines  

10.7.2  Call  FMwardiug— No.  of  Lines  .......".'."Z 

Local       [—Remote 

(Explain  in  It#m  16,  Appendix  A). 

Abbreviated  Dialing  No.  of  Lines  

No.  of  Codes  per  Line for  __LJne8 

No.  of  Codes  per  Line for  __Lines 

Three-Way  Cabling— No.  of  Lines 

CCS  Per  Line  t„ 


10.7.5    Other. 
(Explain  in  Item  16.  i 


Ap  lendixA) 


Appmdlxl  to  7  CFI1 1756.522— 

4.  Appendix  B  to  TCFK  1755.522  is 
amended  by  removing  items  1.2  and  1.3 
and  redesignating  items  1.4  through  1.9 
as  items  1.2  through  1.7,  respectively. 

5.  Appendix  C  to  7CFR  1755.522  is 
amended  by  revising  hem  3.1.3.1  to  read 
as  follows: 

Appmdix  C  to  7'CFnl  1755.522— 
Sp«eHlcirtion«  for  DMial.  Storad 
Program  ControHad  Cantral  Office 
EqulpniMt  OMitod  ^iramento- 
Bidder  Supplted  infofmatfon 

3.1.3.1    The  number  of  directory  numbers 
provided  shall  be  baaed  on  the  total 
directwy  numbers  raquired  (Item  6.1.11 
appendix  A),  as  modified  by  the  memwy 
increment  of  the  prabosed  system. 


Dated:  October  30. 1995. 
JiUL-gTIwpeeii. 

Under  Secretary.  Rural  Economic  and 
Community  Development. 
(FR  Doc.  95-27395  Piled  12-14-95;  8:45  am] 
■UMQ  COM  341«-I»..«L^ 


OEPARTIiEHT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  440 

[Dodwt  No.  EE-RM-M-401] 

Weatherization  Aasiatonce  Program  for 
Low-Income  Persons 

AGENCY:  Department  of  Energy, 
ACTION:  Final  rule. 


(Explain  in  Item  16,  Appendix  A) 
10.5    Hotel-Motel  Arrangements 
10.5.1    Hotel-motel  arrangements  for 
operation  of  message  registers  at  the 
subscriber's  premises  are: 

Required       Not  Required 

(Explain  in  Item  16,  Appendix  A) 

10.5.1.1    How  are  message  registers  to  be 
activated? 

Line  Reversal 

Third  Wire 

Other 

(Explain  in  Item  16.  Appendix  A) 

10.6  Nailed-Up  Connections 

. Required       Not  Required 

(Explain  in  Item  16,  Appendix  A) 

10. 7  Vertical  Services :  (RST  Lines  are 
Included) 


Initially 


Ultimate 


SUMMARY:  The  Department  of  Energy 
(DOE>is  publishing  a  rule  finalizing 
amendments  to  the  regulations  for  the 
Weatherization  Assistance  Propam  for 
Low-Income  Persons  that  changed  the 


formula  used  to  distribute  funds  among 
the  States  imder  the  Program. 
EFFECTIVE  DATE!  December  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 

Reamy,  Weatherization  Assistance 
Program  Division,  U.S.  Department  of 
Energy.  Mail  Stop  EE-532, 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  426-1698. 
SUPPLEMENTARY  INFORMATION:  DOE 
issued  an  interim  final  rule  on  June  5 
1995  (60  FR  29469)  that  amended  the 
formula  used  to  distribute  funds  among 
the  States  under  the  Weatherization 
Assistance  Program.  Those  changes 
were  based  on  direction  in  the 
Conference  Report  on  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act  of  1995  which 
accompanied  Public  Law  103-332.  DOE 
received  no  comments  on  the  interim 
final  rule.  Accordingly,  the  interim  final 
rule  is  adopted  as  a  final  rule  without 
change. 

List  of  Subiects  in  10  CFR  Part  440 

Definitions  and  allocation  of  funds. 


Issued  in  Washington,  DC  on  December  8, 
1995. 

Qiristiiie  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

10  CFR  Part  440— Weatherization 
Assistance  Program  for  Low-Income 
Persons 

Under  the  authority  of  42  U.S.C. 
6861-6871  and  42  U.S.C.  7191.  the 
interim  final  rule  amending  10  CFR  Part 
440,  which  was  published  on  June  5, 
1995  (60  FR  29469),  is  adopted  as  a  final 
rule  writhout  change. 
[FR  Doc.  95-30591  Filed  12-14-95;  8:45  am] 
BILUNQ  CODE  •480-01-^  

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  NO.  NM-112;  Special  Conditions 

NO.  25-ANII«-108]] 

Special  Conditions:  Quifstream 
Aerospace  Corporation,  Model 
Gulfstroam  V,  High  Altitude  Operations 

agency:  Federal  Aviation 
Administration.  DOT, 
ACTION:  Final  special  conditions; 
correction. 


remove  the  reference  to  "paragraphs  d.l. 
and  d.2."  and  substitute  "paragraph  4(a) 
and  4(b)"  in  its  place. 

Issued  in  Renton,  Washington,  on 
December  6, 1995. 
Danell  M.  Pederson, 
Acting  Manoger,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
ANM-100. 
IFR  Doc.  95-30552  Filed  12-14-95;  8:45  ami 

BILUNG  CODE  «»1»-1S-il 


14  CFR  Part  39 


pocket  No.  95-NM-75-AD;  Amendment 
3»-0460;  AD  9&-25-05I 

Airworthiness  Directives;  Beech  Model 
400A  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule.  


SUMMARY:  In  the  October  17, 1995,  issue 
of  the  Federal  Register,  the  Federal 
Aviation  Administration  (FAA) 
published  final  special  conditions  No. 
25-ANM-108  for  the  Gulfstream 
Aerospace  Corporation.  Model 
Gulfstream  V  airplane  (High  Altitude 
Operations).  The  special  conditions  as 
published  contain  two  errors;  an 
incorrect  paragraph  reference,  and  a 
mistype  made  by  the  Federal  Register. 
This  document  corrects  those  errors. 
EFFECTIVE  DATE:  November  16. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Lakin,  FAA.  Standardization 
Branch.  ANM-113.  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
telephone  (206)  227-1187. 

Adoption  of  the  Correction 

Special  Conditions  No  25-ANM-108. 
published  in  the  Federal  Register  on 
October  17. 1995  (60  FR  53691)  is 
corrected  as  follows: 

On  page  53691.  column  3.  under 
"Novel  or  Unusual  Design  Features,' 
paragraph  4,  second  sentence,  remove 
"grown"  and  substitute  "growth"  in  its 

^  Sn  page  53693,  column  3,  under  "4 
Pressurization,"  subparagraph  (c), 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  Model  400A 
airplanes,  that  requires  an  inspection  to 
verify  if  the  securing  rivet  is  installed  on 
the  rod  end  of  the  control  push  rods  of 
the  spoiler  flight  control  system,  an 
inspection  to  verify  if  the  jam  nut  is 
secure  on  the  opposite  end  of  the  rod 
end.  and  repair  of  any  discrepancy.  This 
amendment  is  prompted  by  a  report  of 
loss  of  roll  control  on  the  co-pilot  s 
control  wheel  shortly  after  takeoff  due 
to  a  rivet  missing  from  the  control  push 
rod.  The  actions  specified  by  tiiis  AD 
are  intended  to  ensure  that  the  push  rod 
rivets  are  installed.  Missing  control 
push  rod  rivets  could  result  in  the 
disengagement  of  the  push  rod  end  from 
the  push  rod  tube;  this  could  lead  to 
loss  of  roll  control  and  subsequent 
reduced  controllability  of  the  airplane 
after  takeoff. 
dates:  Effective  January  16, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  16, 
1996. 

addresses:  The  service  information 
referenced  in  tiiis  AD  may  be  obtained 
from  Beech  Aircraft  Corporation, 
Commercial  Service  Departinent.  P.O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administi-fition 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  FAA. 
Wichita  Aircraft  Certification  Office. 
Small  Airplane  Directorate.  1801 
Airport  Road.  Room  100.  Mid-Continent 
Airport.  Wichita,  Kansas;  or  at  the 
Office  of  die  Federal  Register.  800  NorUi 


Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Engler,  Aerospace  Engineer. 
Airframe  Branch,  ACE-118W,  FAA. 
Wichita  Aircraft  Certification  Office. 
Small  Airplane  Directorate,  1801 
Airport  Road.  Room  100.  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Beech 
Model  400A  airplanes  was  published  in 
the  Federal  Register  on  August  10, 1995 
(60  FR  40782).  That  action  proposed  to 
require  a  one-time  detailed  visual 
inspection  to  verify  if  the  securing  rivet 
is  installed  on  the  push  rods  of  die 
spoiler  flight  control  system.  That  action 
also  proposed  to  require  an  inspection 
to  verify  if  the  jam  nut  is  secure  on  the 
opposite  rod  end.  and  repair  of  any 
discrepancy. 

No  comments  were  submitted  in 
response  to  the  proposal  or  the  FAA's 
determination  of  Uie  cost  to  die  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  die 
adoption  of  the  rule  as  proposed. 

There  are  approximately  96  Model 
400A  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
diat  73  airplanes  of  US.  registiy  will  be 
affected  by  tiiis  AD.  tiiat  it  will  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  tiiat  die  average  labor  rate 
is  $60  per  work  hour.  Based  on  tiiese 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$35,040,  or  $480  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  Uiat  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  tiiis  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  tiiis  AD 
were  not  adopted. 

The  regulations  adopted  herein  win 
not  have  substantial  direct  effects  on  tiie 
States,  on  tiie  relationship  between  tiie 
national  government  and  tiie  States,  or 
on  the  distiibution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  m 
accordance  witii  Executive  Order  12612, 
it  is  determined  that  tiiis  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
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"significant  rule"  under  DOT 
Reguiatory  PolideiB  and  Procedures  (44 
FR  11034,  Februaity  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  of  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  inai  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  R^iles  Docket.  A  copy 
of  it  may  be  obtainOd  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  aooresses. 

List  of  Subjects  in  14  era  Put  39 

Air  transportatioh,  Aircraft  Aviation 
safety.  Incorporation  by  reCsience. 
Safety.  T 

Adoption  of  the  Aitendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  am#nds  part  39  of  the 
Federal  Aviation  Regulations  (14  C3TI 
part  39)  as  follows:  j 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  asi  follows: 

Aatharily:  49  U.S.a  106(g).  40101, 40113. 
44701.  , 

f  39-13    [AmMKlad] 

2.  Section  39.13  it  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-2S-05    Beech  AJRfaft  Corporation: 

Amendment  39-9450.  Docket  95-NM- 
75-AD.  ; 

Applicability:  Model  400A  airplanes,  serial 
numbers  RK-1  through  RK-96  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  ADi  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  attions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  uni^fe  condition 
addressed  by  this  AD.  Ini  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airpla»ie  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  alter  takeoff,  acqomplish  the 
following: 
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(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a 
detailed  visual  inspection  to  verify  if  the 
securing  rivet  is  installed  on  the  control  push 
rods  of  the  spoiler  flight  control  system,  and 
an  inspection  to  verify  if  the  jam  nut  is 
secure  on  the  opposite  rod  end,  in 
accordance  with  Beechcraft  Safety 
Conununique  400A-tl3,  dated  March  1995. 
If  any  discrepancy  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  FAA,  Small 
Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
AGO,  FAA,  Small  Airplane  ENrectmate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  ACX). 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspections  shall  be  done  in 
accordance  with  Beechcraft  Safety 
Communique  400A-113.  dated  March  1995. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Beech  Aircraft  Corporation,  Commercial 
Service  Department,  P.O.  Box  85,  Wichita 
Kansas  67201-0085.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  FAA,  Wichita  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas;  or  at 
the  Office  of  the  Federal  Register ,  800  North 
Oipitol  Street,  NW.,  suite  700,  Washington, 

(e)  This  amendment  becomes  effective  on 
January  16, 1996. 

Issued  in  Renton,  Washington,  on 
November  30, 1995. 

Oairell  M.  Pedonon. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-30533  Filed  12-14-95;  8:45  am) 

BIUMQ  CODE  4«ia-13-U 


14  CFR  Part  39 

[Docket  No.  96-NM-7e-AO;  Amendment 
3»-»461;  Ad  95-25-06] 

Airworthiness  Dirsctives;  Besch  Model 
400, 400A,  and  400T  (Military  T-1A) 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


UMI 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  Model  400. 
400A.  and  400T  (military  T-IA) 
airplanes,  that  requires  modification  of 
the  standby  instrument  lighting  system. 
This  amendment  is  prompted  by  a 
report  that,  due  to  the  design  of  the 
standby  instrument  lighting  system,  the 
lighting  for  the  standby  instruments 
dimmed  to  an  unacceptable  level  when 
the  main  electrical  power  was  turned 
off.  The  actions  specified  by  this  AD  are 
intended  to  ensure  that  the  standby 
instrument  lighting  system  adequately 
illuminateethe  standby  instrument,  if 
normal  electrical  power  is  lost  or  is 
tirnied  off  as  a  result  of  fire  or  smoke  in 
the  cockpit. 

DATES:  Effective  ^uary  16. 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  Uie  Federal  Register  as  of  January  16. 
1996. 

AOORESSES:  The  service  information 
referenced  m  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation. 
Commercial  Service  Department.  P.O. 
Box  85.  Wichita.  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  tiie  FAA, 
Wichita  Aircraft  Certification  Office, 
Small  Airplane  Directorate,  1801 
Airport  Road.  Room  100.  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Harvey  Nero,  Aerospace  Engineer. 
Systems  and  Propulsion  Branch.  ACE- 
116W.  FAA.  Wichita  Aircraft 
Certification  Office.  Small  Airplane 
Directorate.  1801  Airport  Road,  Room 
100,  Mid-Continent  Airport,  Wichita, 
Kansas  67209;  telephone  (316)  946- 
4137;  fax  (316)  946-4407. 
SUPPl^MBITARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Beech 
Model  400,  400A,  and  400T  (military  T- 
lA)  airplanes  was  published  in  the 
Federal  Register  on  August  28. 1995  (60 
FR  44450).  That  action  proposed  to 
require  modification  of  the  standby 
instrument  lighting  system. 

No  comments  were  submitted  in 
response  to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


There  are  approximately  189  Model 
400,  and  400T  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  189  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  of  Uie 
required  parts  will  range  from  $21  to  as 
much  as  $471  per  airplane.  Based  on 
these  figures,  thecost  impact  of  the  AU 
on  U.S.  operators  is  estimated  to  be 
between  $72,009  (or  $381  per  airplane) 
and  $157,059  (or  $831  per  airplane). 
The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herem  win 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  Uie 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
unpact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  tiiis  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  hicorporation  by  reference, 
Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  die 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40101,  40113. 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-25-06    Beech  Aiicraa  Corporation: 
Amendment  39-9451.  Docket  95-NM- 
76-AD. 
Applicability:  Model  400  airplanes,  serial 
number  R)-61 ;  400A  airplanes,  serial 
numbers  RK-1  through  RK-80  inclusive;  and 
400T  (military  T-lA)  airplanes,  serial 
numbers  TT-1  through  TT-108  Inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  In  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requiremente  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  tlie 
presence  of  any  moclTCcation,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  standby  instrument 
lighting  system  adequately  illuminates  the 
standby  instrument,  if  normal  electrical 
power  is  lost  or  is  turned  off  as  a  result  ot 
a  fire  or  smoke  in  the  cockpit,  accomplish  the 

following: 

(a)  Within  200  hours  time-in-service  atter 
the  effective  date  of  this  AD,  modify  the 
standby  instrument  lighting  system  in 
accordance  with  Beechcraft  Service  Bulletin 
2563,  dated  February  1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager  Wichita 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  ot 
compliance  witii  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accord^  with  sections  21.197  and  21^ 
of  the  Federal  Aviation  Regulations  (14  WK 
21.197  and  21199)  to  operate  the  f^^rplaaeXo 
a  location  where  the  requirements  of  Uiis  AU 
can  be  accomplished.  „^     , 

fd)  The  modification  shall  be  done  in 
accordance  with  Beechcraft  Service  Bulletin 
2563.  dated  February  1995.  This 


incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  witii  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Beech 
Aircraft  Cc^ration,  Commercial  Service 
Department,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington;  or  at 
the  FAA.  Wichita  Aircraft  Certification 
Office.  Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitoll 
Street,  NW.,  suite  700,  Washington,  DC 
(e)  This  amendment  becomes  effective  on 

January  16, 1996. 
Issued  in  Renton,  Washington,  on 

November  30, 1995. 

Daricll  M.  Pederson, 

Acting  Manager.  Transport  Airplane 

Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  95-30532  Filed  12-14-95:  8:45  am) 

BILUNQ  CODE  4*1»-1>-U 


14  CFR  Part  39 

[Docket  No.  95-Nll»-07-AD;  AmwKlment 

39-0445;  AD  95-25-01] 

AirMrorthlness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTKN*:  Final  rule.  


summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  that  currently  requues 
various  modifications  and  terminating 
actions  for  the  passenger  door,  and 
repair,  if  necessary.  This  amendment 
requires  additional  inspections,  and 
replacement  of  certain  parts,  if 
necessary.  This  amendment  also 
provides  for  optional  terminating  action 
for  certain  inspections.  This  amendment 
is  prompted  by  reports  of  excessive  gaps 
between  lockout  cams  and  crank  stops, 
which  resulted  in  broken  power  a^ist 
triggers.  The  actions  specified  by  this 
AD  are  intended  to  prevent  broken 
power  assist  triggers,  which  could  result 
in  an  inoperative  door  opening  system 
during  an  emergency  evacuation. 
DATES:  Effective  January  16, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  die  Director 
of  die  Federal  Roister  as  of  January  16. 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (l-AAj, 
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Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lin<  Avenue,  SW.. 
Ronton.  Washington;  or  at  the  Office  of 
the  Federal  Raster.  800  North  Capitol 
Street,  NW.,  suit*  700.  Washington,  DC 
P0«  RMfTHBI  MFOHMATKM  OONTACT:  Roy 
Boflb,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S.  FAA.  Transport 
Airplane  Ditectortte,  Seattle  Aircraft 
CertificaUon  Office.  1601  Und  Avenue, 
SW.,  Ronton,  Washington  98055-4056; 
telephone  (206)  227-2780;  fax  (206) 
227-1181.  I 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulatiois  (14  CFR  part  39) 
by  superseding  AD  91-07-09, 
amendment  39-6951  (56  FR  12111 
March  22, 1991),  Which  is  appUcable  to 
certain  Boeing  Mo4el  757  series 
airplanes,  was  published  in  the  Federal 
Kagiater  on  April  3^  1995  (60  FR  16815). 
The  action  proposed  to  continue  to 
require  various  inspections  and 
modifications  of  certain  mechanisms  of 
the  passenger  doors,  and  replacement  of 
certain  parts,  if  necessary.  Additionally, 
that  acti(m  proposed  to  require 
repetitive  inspectioos  to  detect  worn, 
damaged,  or  cracked  power  assist 
triggers,  repair  of  worn  triggers,  and 
replacement,  if  necessary;  repetitive 
measurements  of  th0  clearance  between 
the  lockout  cam  and  the  crank  stop;  and 
replacement  of  the  Ibckout  cams,  if 
necessary. 

bterested  persona  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  boen  given  to  the 
comments  received. ' 

Two  commenters  request  that  the 
FAA  include  a  provision  for  optional 
terminating  action  for  the  requirement 
to  inspect  the  emergency  power  assist 
triggers,  as  specified  in  paragraph  (d)  of 
the  proposal.  One  coinmenter  states  that 
repetitive  actions  should  only  be 
necessary  if  there  is  significant  evidence 
that  doors  inspectedAwtified  ui 
accordance  with  the  ^lert  service 
bulletin  deteriorate  w^th  time.  This 
conunenter  points  oi4  that  paragraph 
I.D.  of  the  alert  servide  bulletin  (that  is 
referenced  in  the  proposal  as  the 
appropriate  source  of  service 
information)  indicate*  that  once  the 
door  is  rigged  correctly,  the  inspections 
can  be  discontinued.  A  second 
commenter  states  thaf  Boeing  has 
indicated  that  modification  of  the 
subject  lockout  mechanism  would 
terminate  the  proposed  repetitive 
inspections. 

The  FAA  does  not  qoncur.  Although 
the  Boeing  alert  servioe  bulletin  would 
allow  termination  of  the  repetitive 
.inspections  of  the  povrer  assist  trigger  if 
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the  lockout  cam  is  within  specified 
measurements,  the  FAA  finds  that  the 
requirement  to  repetitively  inspect  the 
emeigency  power  assist  triggers,  as 
required  by  paragraph  (d)  of  the  final 
rule  cannot  be  terminated.  Failure  of  die 
lockout  cam  is  not  the  only  possible 
failure  mode  that  could  resuh  in  failure 
of  the  emeigency  power  assist  trigger, 
e.g.,  the  power  assist  trigger  function 
could  fail  in  the  event  of  a  door  mis- 
sequencing  while  being  opened. 

Two  commenters  request  that  the 
FAA  include  a  provision  for  optional 
terminating  action  for  the  requirement 
to  repetitively  measure  the  clearance 
between  the  lockout  cam  and  the  crank 
stop,  as  specified  in  paragraph  (e).  of  the 
proposal.  One  of  the  commentere, 
Boeing,  clarifies  that  the  intent  of  the 
alert  service  bulletin  is  to  spe^  that 
no  further  action  is  necessary  if  the 
clearance  between  the  lockout  cam  and 
oank  stop  is  within  specified  limits  and 
the  emergency  power  assist  Uigger  is  not 
damaged  or  cracked.  Boeing  indicates 
that  a  phrase  stating  that  "if  the 
clearance  is  within  limits,  no  more  work 
18  necessary"  was  omitted  inadvertently 
from  paragraph  I.D.  of  the  alert  service 
bulletin.  Boeing  adds  that  no  further 
incidents  of  failure  of  the  emeigency 
power  assist  triggers  have  been  reported. 
Therefore,  Boeing  recommends  that  the 
FAA  revise  paragraphs  (e)(1)  and  (e)(2) 
of  the  final  rule  accordingly. 
The  FAA  concurs  with  the 
commenters'  requests.  The  FAA  has 
determined  that  measurement  of  the 
clearance  between  the  lockout  cam  and 
the  crank  stop  need  not  be 
accomplished  on  a  repetitive  basis.  The 
FAA  has  revised  paragraph  (e)  of  the 
final  rule  to  remove  the  requirement  to 
measure  repetitively. 

Two  commenters  request  that  the 
actions  specified  in  Boeing  Telex  M- 
7272-94-6665,  "New  Redesigned  Girt 
Bar  Mechanism  and  Emergency  Power 
Assist  (EPA)  System,"  be  considered 
terminating  action  for  the  proposed 
repetitive  inspections.  The  commentere 
do  not  justify  this  request.  The  FAA 
does  not  concur  with  the  commentere' 
request.  The  FAA  has  confirmed  with 
Boeing  that  the  telex  referenced  by  the 
commenters  is  an  explanation  of 
proposed  design  changes  that  may 
possibly  be  made  in  the  future. 
However,  these  changes  could 
consUtute  a  major  redesign  to  the  escape 
system  and  may  not  be  offered  as  a 
solution  for  in-service  airplanes.  The 
FAA  has  determined  that,  since  an 
unsafe  condition  exists,  the  inspections 
must  be  conducted  to  ensure  continued 
safety.  Furthermore,  the  FAA  does  not 
consider  it  appropriate  to  delay  this 
rulemaking  acUon  until  such  Ume  that 


these  design  changes  are  approved  and 
available. 

Three  commentere  request  that,  if 
repetitive  inspections  will  be  required, 
the  FAA  extend  the  repetitive 
inspection  intervals  to  coincide  with 
regularly  scheduled  "C"  checks  (i.e.. 
fit)m  the  proposed  6  months  to  8 
months).  The  FAA  does  not  concur  with 
the  commentere'  request  to  extend  the 
compliance  time.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  the  safety 
implications  and  the  practical  aspect  of 
performing  the  required  inspections 
within  an  interval  of  time  that  parallels 
normal  scheduled  maintenance  for  the' 
majority  of  affected  operatore.  In 
consideration  of  these  items,  as  well  as 
the  reports  of  broken  power  assist 
triggers,  the  FAA  has  determined  that  6 
months  represents  the  maximum 
interval  of  time  allowable  wherein  the 
inspections  can  reasonably  be 
accomplished  and  an  acceptable  level  of 
safety  can  be  maintained.  However, 
paragraph  (f)  of  the  final  rule  does 
provide  affected  operatore  the 
bpportunity  to  apply  for  an  adjustment 
of  the  compliance  time  if  data  are 
prwented  to  justify  such  an  adjustment. 

The  FAA  has  revised  the  economic 
impact  information,  below,  to  include 
cost  estimates  for  accomplishment  of 
the  actions  required  ciurently  bv  AD 
91-07-09. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adopUon  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD.  -  *^ 

There  are  approximately  578  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  323  airplanes  (6 
passenger  doore  per  airplane)  of  U.S. 
remstry  will  be  affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  91-07-09  take 
approximately  51  work  houre  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operatore  of  the  actions  currently 
required  by  AD  91-07-09  is  estimated 
to  be  $988,380,  or  $3,060  per  airplane. 
The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  12 
work  houre  (2  work  houre  per  passenger 
door)  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operatore  of  the  new 
requirements  of  this  AD  is  estimated  to 


be  $232,560,  or  $720  per  airplane  ($120 
per  door),  per  inspection  cycle. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  power 
assist  triggers,  it  will  take  approximately 
18  work  hours  per  airplane  (3  work 
hours  per  passenger  door)  to  accomplish 
the  replacement,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
will  cost  approximately  $1,800  per 
airplane  ($300  per  passenger  door). 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  action  is  estimated  to 
be  $2,880  per  airplane  ($480  per 
passenger  door). 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  disUibution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 
Adoption  of  the  Amendment 

Accordingly,  pureuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  C3FR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6951  (56  FR 
12111,  March  22, 1991),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  3^-9445,  to  read  as  follows: 

95-25-01    Boeing:  Amendment  39-9445. 
Docket  95-NM-07-AD.  Supersedes  AD 
91-07-09,  Amendment  39-6951. 
Applicability:  Model  757  series  airplanes, 
as  listed  in  any  of  the  following  service 
bulletins:  Boeing  Service  Bulletin  757-52- 
0042,  dated  March  30. 1989;  Boeing  Service 
Bulletin  757-52-0042,  Revision  1,  dated 
April  26. 1990;  and  Boeing  Alert  Service 
Bulletin  757-52A0023,  Revision  3,  dated 
November  18. 1993;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  toe 
current  configuration  eliminates  toe  unsafe 
condition;  or  different  actions  necessary  to 
address  toe  unsafe  condition  described  m 
tois  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  toe  changed 
configuration  on  toe  unsafe  condition 
addressed  by  tois  AD.  In  no  case  does  toe 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  toe 
applicability  of  tois  AD. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  ensure  proper  operation  of  toe  door 
opening  system  during  an  emergency 
evacuation,  accomplish  the  following: 

(a)  For  airplanes  identified  as  Group  1  in 
Boeing  Service  Bulletin  757-52-0042  dated 
March  30, 1989,  and  Revision  1,  dated  Apnl 
26  1990:  Witoin  350  flight  hours  after 
laiiuary  6. 1990  (the  effective  date  of  AD  8»- 
25-09,  amendment  39-6407).  accomplish 
paragraphs  (a)(1),  (a)(2).  and  (a)(3)of  tois  AD. 
in  accordance  wito  eitoer  service  bulletin. 
Any  interference  or  improper  clearance 
detected  during  any  inspection  required  by 
tois  paragraph  must  be  repaired,  prior  to 
further  flight,  in  accordance  wito  eitoer 
service  bulletin.  .    .      j 

(1)  Modify  the  forward  right-hand 
passenger  door.  .j     „ 

(2)  Inspect  all  passenger  doors  for  evidence 
of  interference  between  the  trigger  support 
housing  and  the  upper  hinge  arm. 

(3)  Inspect  all  passenger  doors  for  proper 
clearance  between  toe  power  assist  trigger 
and  the  door  and  fuselage  skin. 

(b)  For  all  airplanes  identified  in  Boeing 
Service  Bulletin  757-52-0042,  dated  March 
30, 1989,  and  Revision  1,  dated  April  26. 
1990:  Witoin  350  flight  hours  after  January  6, 
1990  (toe  effective  date  of  AD  89-25-09, 


amendment  39-6407),  and  thereafter  at 
intervals  not  to  exceed  6  months,  accomplisb 
paragraphs  (b)(1).  (b)(2).  (b)(3).  and  (b)(4)  of 
tois  AD,  in  accordance  wito  either  service 
bulletin.  Any  damage,  improper  adjustment, 
or  improper  operation  detected  during  any  of 
toe  inspection  required  by  tois  paragraph 
must  be  repaired,  prior  to  hirtoer  flight,  in 
accordance  wito  either  service  bulletin. 

(1)  Inspect  the  forward  doors  for  proper 
adjustment  of  the  lockout  mechanism  of  toe 
door  emergency  power  assist  system. 

(2)  Inspect  all  passenger  door  emergency 
power  assist  triggers  for  wear  marks,  damage, 
or  fracture. 

(3)  Inspect  trigger  spring  cylmders  tor 
proper  operation. 

(4)  Inspect  roller  arms  for  damage. 

(c)  For  all  airplanes  identified  in  Boeing 
Service  Bulletin  757-52-0042,  Revision  1, 
dated  April  26. 1990:  Within  18  montos  after 
April  29. 1991  (toe  effective  date  of  AD  91- 
07-09  amendment  39-6951).  accomplish 
paragraphs  (c)(1).  (c)(2).  (c)(3).  and  (c)(4)  of 
this  AD.  in  accordance  wito  Section  III,  Part 
III,  of  the  service  bulletin.  Any  damage, 
defect,  improper  adjusbnent,  or  improper 
operation  detected  during  any  inspection 
required  by  this  paragraph  must  be  repaired, 
prior  to  further  flight,  in  accordance  wito  toe 
service  bulletin.  Accomplishment  of  toe 
actions  required  by  this  paragraph  constitutes 
terminating  action  for  the  periodic 
inspections  required  by  paragraph  (b)  of  tois 

(i)  On  forward  doors,  install  the  locko"' 
link  and  inspect  the  lockout  mechanism  fat 
proper  adjustment. 

(2)  On  all  passenger  doors,  install  toe  new 
trigger  guard,  and  inspect  toe  emergency 
power  assist  ti-iggers  for  wear  marks,  damage, 
or  fracture. 

(3)  On  all  passenger  doors,  modify  toe 
trigger  spring  cylinder  end  cap  and  inspect 
toe  spring  cylinder  for  proper  operation. 

(4)  On  all  passenger  doors,  inspect  roller 
arras  for  damage. .  „    ,      „     • 

(d)  For  all  airplanes  identified  in  Boeing 
Alert  Service  Bulletin  757-52A0023, 
Revision  3.  dated  November  18. 1993:  Within 
6  months  after  toe  effective  date  of  this  AD, 
perform  an  inspection  to  detect  wear  marks, 
damage,  or  cracking  on  the  upper  surface  ot 
toe  emergency  power  assist  triggers  at  all 
passenger  doors,  in  accordance  with  the  alert 
service  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  6  months. 

(1)  If  any  wear  mark  is  detected,  prior  to 
furtoer  flight,  repair  in  accordance  wito  toe 
alert  service  bulletin. 

(2)  If  any  damage  or  cracking  is  detected, 
prior  to  furtoer  flight,  replace  toe  power 
assist  triggers  in  accordance  with  the  alert 
service  bulletin.  „    ,  .    „     • 

(e)  For  all  airplanes  identified  in  Boeing 
Alert  Service  Bulletin  757-52A0023. 
Revision  3,  dated  November  18. 1993:  Within 
6  months  after  the  effective  date  of  this  AD. 
measure  toe  clearance  between  the  lockout 
cam  and  the  crank  stop,  in  accordance  wito 
toe  alert  service  bulletin.  ^    .    .     , 

(1)  If  the  clearance  between  toe  lockout 
cam  and  the  crank  stop  is  witoin  toe  limits 
specified  in  the  alert  service  bulletin,  no 
furtoer  action  is  required  by  tois  paraph. 

(2)  If  the  clearance  between  toe  lockout 
cam  and  toe  crank  stop  is  beyond  the  limits 
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spedfied  in  the  alert  service  bulletin,  prior  to 
nuther  flight,  accomplish  the  actions 
?P?Ji^  By  either  paragraph  (e)(2)(i)  or 
(e)(2Nii)ofthi8AD. 

(i)  Adjust  the  lockout  cam  until  the  correct 
clearance  is  obtained,  in  accordance  with  the 
alert  service  bulleti*.  Or 

(ii)  If  the  correct  clearance  cannot  be 
obtained  by  adjusting  the  lockout  cam. 
replace  the  lockout  cam  in  accordance  with 
the  alert  service  bulletin. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  c(>npliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Alroaft  Certificatioq  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  idd  comments  and  then 
•end  it  to  the  Man^r.  Seattle  AGO. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  thia  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACX). 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  secttons  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  lequirements  of  this  AD 
can  be  accomplished.: 

(h)  The  actions  shall  be  done  in  accordance 
Mfith  Boeing  Service  Bulletin  757-52-0042 
Revision  1,  dated  ApHI  26. 1990;  and  Boeing 
Alert  Service  Bulletini  757-52A0023. 
Revision  3,  dated  November  18, 1993.  This 
mcoqxnation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  tvith  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707 
Seattle,  Washington  9|124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Und  Avenue,  SW.,  Renton, 
Washuigton:  or  at  or  at  the  Office  of  the 
Federal  Register,  800  Newth  Capitol  Street 
NW. ,  suite  700,  Washington,  DC 

(i)  This  amendment  ^lecomes  efiective  on 
January  16. 1996. 

Issued  in  Renton,  Wtshington.  on 
November  27, 1995. 

OwraU  M.  Pedenoo,   I 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certifiaition  Service. 
(PR  Doc  95-29302  Filed  12-14-95;  8:45  am] 
■UMQ  COOK  4eie-i»-m 
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SUMMARY:  This  document  contains 
temporary  regulations  that  provide 
guidance  concerning  the  requirements 
of  section  204(h)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (ERISA),  relating  to  defined 
benefit  plans  and  to  individual  account 
plans  that  are  subject  to  the  funding 
standards  of  section  302  of  ERISA.  It 
requires  the  plan  administrator  to  give 
notice  of  certain  plan  amendments  to 
participants  in  the  plan  and  certain 
other  parties.  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  pubUshed  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
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EFFECTIVE  DATE:  December  15. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  J.  Clary.  (202)  622-6070  (not  a  toll- 
nee  number). 

8UPPLBMBITARY  INFORMATION: 


DEPARTMENT  OF  THE  TREASURY 

Intamal  RavaniM  Service 

26  CFR  Parts  land  102 
[TO  8631] 
RiN1S4S^T79 

Notioa  of  SignmeantRaduetion  in  tha 
furta  of  Ritura  Banatt  Accrual 

AOOICY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulaticms. 


Paperwork  Redaction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procediue  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  imder 
control  number  1545-1477.  Responses 
to  this  collection  of  information  are 
required  under  section  204(h)  of  ERISA 
upon  the  adoption  of  certain 
amendments  to  pension  plans. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infoimation 
unless  the  collection  of  information 
displays  a  valid  control  number. 

For  further  information  concerning 
this  collection  of  information,  and 
whoe  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  biuden  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 


UMI 


The  regulations  do  not  involve  any 
issue  of  confidentiality. 

Background 

This  document  contains  temporary 
regulations  that  provide  guidance  on 
section  204(h)  of  the  Employee 
Retirement  bicome  Security  Act  of  1974 
as  amended  (ERISA).  29  U.S.C.^054(h)  ' 
Section  204(h)  of  ERISA  was  added  by 
section  11006(a)  of  the  Single-Employer 


Pension  Plan  Amendments  Act  of  1986 
(Title  XI  of  Public  Law  99-272),  and 
was  amended  by  section  187g(u)(l)  of 
the  Tax  Reform  Act  of  1986.  Public  Law 
99-514.  Pursuant  to  section  101(a)  of 
the  Reorganization  Plan  No.  4  of  1978 
29  U.S.C.  lOOlnt,  the  Secretary  of  the 
Treasury  has  authority  to  issue 
regulations  under  parts  2  and  3  of 
subUtle  B  of  title  I  of  ERISA  (including 
secUon  204  of  ERISA).  Under  section 
104  of  Reoiganization  Plan  No.  4,  the 
Secretary  of  Labor  retains  enforcement 
authority  with  respect  to  parts  2  and  3 
of  subtitle  B  of  title  I  of  ERISA,  but,  in 
exercising  such  authority,  is  boimd  by 
the  regulations  issued  by  the  Secretary 
of  the  Treasury. 

Prior  giudance  relating  to  the 
requiremmts  of  section  204(h)  has  been 
provided  in  Rev.  Proc  89-65  (1989-2 
CB.  786)  and  Rev.  Proc.  94-13  (1994- 

1  CB.  566),  and  under  Notice  87-21 
(1987-1  CB.  458),  Notice  88-131  (1988- 

2  CB.  546),  Notice  89-92  (1989-2  CB. 
410),  and  Notice  90-73  (1990-2  CB. 
353).  These  temporary  regulations 
provide  further  guidance,  in  the  form  of 
Questions  and  Answers. 

The  provisions  in  this  Tieasuiy 
Decision  are  needed  immediately  to 
provide  guidance  to  the  public  with 
respect  to  the  notice  requirements  of 
section  204(h)  of  ERISA.  Issues  related 
to  section  204(h)  arise  in  connection 
with  a  broad  range  of  plan  amendments, 
mcluding  amendments  prompted  by 
recent  changes  in  the  law.  Therefore,  it 
is  found  impracticable  and  contrary  to 
die  public  interest  to  issue  this  Treasury 
decision  with  prior  notice  imder  5 
U.S.C  553(b). 

Explanation  of  Provisions 

Section  204(h)  of  ERISA  appUes  if  a 
defined  benefit  plan  or  an  individual 
account  plan  that  is  subject  to  the 
funding  standards  of  section  302  of 
HUSA  is  amended  to  provide  for  a 
significant  reduction  in  the  rate  of 
fiiture  benefit  accrual.  It  requires  die 
plan  administrator  to  give  written  notice 
of  the  amendment  to  participants  in  the 
plan,  alternate  payees,  and  employee 
organizations  representing  participants 
in  the  plan  (or  to  a  person  designated, 
in  writing,  to  receive  the  notice  on 
behalf  of  a  participant,  alternate  payee, 
or  employee  organization).  The  notice 
must  set  forth  die  plan  amendment  and 
its  effective  date  and  must  be  provided 
after  adoption  of  the  amendment  and 
not  less  than  15  d^s  before  die  effective 
date  of  the  amendment. 

A  plan  amendment  that  is  subject  to 
the  notice  requirements  of  section 
204(h)  of  ERISA  may  also  be  subject  to 
additional  reporting  and  disclosure 
lequiraments  tmder  titie  I  of  ERISA. 


such  as  the  requirement  to  provide  a 
summary  of  material  modifications.  See 
sections  102(a)  and  104(a)  of  ERISA.  29 
U.S.C  1022  and  1024,  and  the 
regulations  thereimder  for  guidance  on 
when  a  summary  of  material 
modifications  must  be  provided.  Section 
204(h)  notice  must  be  provided  at  least 
15  days  in  advance  of  the  effective  date 
of  an  amendment  significantiy  reducing 
the  future  rate  of  benefit  accrual,  even 
though  a  summary  of  material 
modifications  describing  the 
amendment  is  provided  at  a  later  date. 

Section  204(h)  of  ERISA  does  not 
apply  to  an  amendment  that  does  not 
afiiact  the  rate  of  future  benefit  accrual. 
These  r^ulations  clarify  that  an 
amendment  to  a  defined  benefit  plan 
that  does  not  afliect  the  annual  benefit 
commencing  at  normal  retirement  age 
does  not  affect  the  rate  of  future  benefit 
accrual  for  purposes  of  section  204(h). 
Accordingly,  the  regulations  provide 
that  the  plan  administrator  of  a  defined 
benefit  plan  is  not  required  to  provide 
section  204(h)  notice  with  respect  to  an 
amendment  that  does  not  affect  the 
future  annual  benefit  payable  at  normal 
retirement  age,  even  if  the  amendment 
affects  other  forms  of  payment  (such  as 
a  single  sum  distribution)  or  benefits 
commencing  at  a  date  other  than  normal 
retirement  age  (such  as  an  early 
retirement  benefit). 

TTie  regulations  also  clarify  that  an 
amendment  to  an  individual  account 
plan  that  does  not  change  the  amount  of 
fiiture  allocations  to  participants' 
accounts  does  not  affect  the  rate  of 
future  benefit  accrual  for  purposes  of 
section  204(h)  of  ERISA.  Accordingly, 
section  204(h)  notice  is  not  required 
with  respect  to  any  such  amendment. 

Even  if  an  amendment  affects  the  rate 
of  foture  benefit  accrual,  section  204(h) 
notice  is  required  only  if  the 
amendment  significantiy  reduces  the 
rate  of  futtire  benefit  accrual.  Under  the 
regulations,  whether  an  amendment 
significantiy  reduces  the  rate  of  future 
benefit  accrual  is  to  be  determined 
based  on  reasonable  expectations  taking 
into  account  all  relevant  facts  and 
circumstances. 

The  regulaticms  delegate  to  the 
Commissioner  of  Internal  Revenue  the 
authority  to  provide  that  section  204(h) 
notice  need  not  be  provided  with 
respect  to  plan  amendments  that  the 
Commissioner  determines  are  necessary 
or  appropriate,  as  a  result  of  a  change 
in  federal  law,  to  maintain  compliance 
with  the  law.  The  Commissioner  may 
exercise  this  authority  only  through  the 
publication  of  revenue  rulings,  notices, 
and  other  guidance  in  the  Internal 
Revenue  Bulletin. 


In  situations  in  which  section  204(h) 
notice  is  required  Mrith  respect  to  an 
amendment,  the  regulations  provide 
guidance  on  the  participants,  alternate 
payees,  and  employee  organizations  to 
whom  the  notice  must  be  provided. 
Specifically,  the  regulations  provide 
that  the  plan  administrator  is  not 
required  to  provide  notice  to  a 
participant  or  alternate  payee  whose 
rate  of  future  benefit  accrual  is 
reasonably  expected  not  to  be  reduced 
by  the  amendment.  For  exampfe,  notice 
need  not  be  provided  to  participants 
(such  as  former  employees  with  a  vested 
benefit  under  the  plan)  who,  prior  to  the 
amendment,  were  not  entitled  to  accrue 
foture  benefits  under  the  plan. 
Moreover,  under  the  regulations,  section 
204(h)  notice  is  not  required  to  be 
provided  to  an  emplajiee  organization 
unless  it  represents  one  or  more 
participants  to  whom  section  204(h) 
notice  is  required  to  be  provided. 
Finally,  the  regulations  clarify  that 
employees  who  have  not  yet  become 
participants  in  the  plan  are  not  taken 
into  account  for  any  piupose  under 
section  204(h)  of  ERISA.*  Thus,  the  plan 
administrator  is  not  required  to  provide 
section  204(h)  notice  to  such  employees. 

The  regulations  provide  that  a  plsua 
that  is  terminated  in  accordance  with 
titie  IV  of  ERISA  is  deemed  to  satisfy 
section  204(h)  not  later  than  the  date  of 
termination  established  under  section 
4048  of  ERISA.  Accordingly,  section 
204(h)  does  not  require  that  any  further 
benefits  accrue  imder  the  plan  after  that 
date.  However,  if  that  date  of 
termination  is  deferred,  bmefits 
continue  to  accrue  imtil  the  deferred 
date  of  termination  absent  an  effective 
cessation  of  accruals  as  of  an  earber 
specified  date. 

If  the  plan  is  not  amended  to 
significantly  reduce  the  rate  of  future 
benefit  accrual  prior  to  the  termination, 
section  204(h)  notice  is  not  required. 
However,  the  r^ulations  also  affirm 
that  section  204(h)  applies  to  an 
amendment  that  is  effective  prior  to  the 
termination  date  and  clarify  that,  if 
section  204(h)  notice  is  required,  it  can 
be  provided  either  with  or  as  part  of  the 
notice  of  intent  to  terminate  or 

separately.  ^  , 

The  regulations  also  provide  two  rules 
applicable  in  situations  in  which  a  plan 
administrator  was  required  to  provide 
section  204(h)  notice  with  respect  to  an 
amendment  but  failed  to  provide  timely 
notice  to  some  of  the  parties  to  whom 
notice  was  required  to  be  provided.  The 
first  rule  applies  when  the  plan 
administrator  fails  to  provide  timely 


notice  with  respect  to  more  than  a  de 
minimis  percentage  of  the  parties  to 
whom  section  204(h)  notice  was 
required.  In  such  a  situation,  the 
amendment  becomes  effective  in 
accordance  with  its  terms  with  respect 
to  a  participant  to  whom  notice  was 
required  if  the  participant  was  provided 
with  timely  notice  and  any  employee 
organizati(Mi  representing  the 
participant  was  also  provided  with 
timely  notice.  The  amendment  also 
becomes  effiactive  in  accordance  with  its 
terms  with  respect  to  an  alternate  payee 
to  whom  notice  was  required  if  the 
alternate  payee  was  provided  with 
timely  notice. 

The  second  rule  applies  in  a  situation 
in  which  the  plan  administrator  made  a 
good  faith  effort  to  comply  with  section 
204(h)  of  ERISA  v«th  respect  to  an 
amendment,  failed  to  provide  timely 
section  204(h)  notice  to  no  more  than  a 
de  minimis  jwrcentage  of  the  parties  to 
whom  notice  was  required,  and 
provided  timely  notice  to  all  employee 
organizations  with  respect  to  whom 
section  204(h)  notice  was  required.  In 
such  a  situation,  if  the  plan 
administrator,  promptly  upon  discovery 
of  the  omission,  provides  section  204(h) 
notice  to  all  parties  who  were  required 
to  be  provided  such  notice  but  were 
omitted,  the  plan  amendment  becomes 
effective  in  accordance  with  its  terms 
with  respect  to  all  parties  to  whom 
section  204(h)  notice  was  required, 
including  those  who  did  not  receive 
notice  prior  to  discovery  of  the 
omission. 

Effective  Dates 

These  temporary  regufations  are 
effective  for  amendments  adopted  on  or 
after  December  15, 1995,  and 
amendments  effective  by  their  terms  on 
or  after  January  2, 1996. 


» This  i»  not  intended  to  affect  the  rights  of 
employees  under  oth«r  provision*  of  ERISA. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  die  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
tiierefore.  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  Uie  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 
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Drafting  Informatioo:  The  principal  autbor 
of  tlwae  ragulations  it  Betty ).  Qaiy,  Office 
of  the  Associate  Chief  CoubmI  (Employee 
Benefits  and  Exempt  Orguoixations),  IKS. 
However,  other  persobnel  from  the  IRS  and 
Treasury  Department  participated  in  their 
development 

LHtorSuhjecto 

26CFRP(Brtl 

Income  taxes.  Reporting  and 
recordkeeping  requ  xements. 

26CFRPart602 

Reporting  and  ret^rdkeeping 
requiiementa.         i 

AdopdoB  of  AmenameBtB  to  the 
Regnletiom 

Accordingly.  26  QFR  parts  1  and  602 
are  amended  as  follpws: 

PART  l-mCOME  TAXES 

Paragraph  1.  Thei  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
for  Section  1.411(d>-6T  to  read  as 
follo%«r8: 

AuAmitr.  26  U.S.C  7805.  •  •  • 

Section  1.411(d)-6T  also  issued  under 
Reorganization  PlaaNo.  4  of  1978,  29 
U.S.C  lOOlnt.  *  *  • 

Par.  2.  §  1.411(d)-j6T  is  added  to  read 
as  follows:  I 

|1.4ll(d)-eT   8acti4»404nellee. 

Q-1:  What  are  the  requirements  of 
section  204(h)  of  the  Employee 
Retirement  hicome  Security  Act  of  1974, 
as  amended  (ERISA|? 

A-1:  (a)  Requirempnts  of  section 
204(h).  Section  2D4(h)  of  ERISA 
generally  requires  written  notice  of  an 
amendment  to  certahi  plans  that 
provides  for  a  significant  reduction  in 
the  rate  of  future  benefit  accrual. 
Section  204(h)  genemlly  requires  the 
notice  to  be  provided  to  plan 
participants,  altema<e  payees,  and 
employee  organizations.  The  plan 
administrator  must  provide  the  notice 
after  adoption  of  the  plan  amendment 
and  not  less  than  IS  days  before  the 
effective  date  of  the  ^lan  amendment. 

(b)  Other  notice  requirements.  Other 
provisions  of  law  m^  require  that 
certain  parties  be  notified  of  a  plan 
amendment.  See,  for  example,  sections 
102  and  104  of  ERISA,  and  the 
regulations  thereimder.  for  the 
requirements  relating  to  summary  plan 
descriptions  and  simlmaries  of  material 
modifications. 

Q-2:  To  which  plans  does  section 
204(h)  of  ERISA  apply? 

A-2:  Section  204(W)  of  ERISA  applies 
to  defined  benefit  plmis  subject  to  part 
2  of  subtitle  B  of  titie«I  of  ERISA  and  to 
individual  account  p|ans  subject  to  such 
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part  2  and  to  the  funding  standards  of 
section  302  of  ERISA.  Accordingly, 
individual  account  plans  that  are  not 
subject  to  the  funding  standartls  of 
section  302.  such  as  profit-sharing  and 
stock  bonus  plans,  are  not  subject  to 
section  204(h). 
Q-3:  What  is  section  204(h)  notice? 
A-3:  Action  204(h)  notice  is  notice 
that  complies  with  section  204(h)  of 
ERISA  and  the  rules  in  this  section. 

Q-4:  For  which  amendments  is 
section  204(h)  notice  required? 

A-4:  (a)  In  genera).  S«5i,on  204(h) 
notice  is  reqtiired  for  an  amendment  to 
a  plan  described  in  Q&A-2  of  this 
section  that  provides  for  a  significant 
reduction  in  the  rate  of  foture  benefit 
accrual. 

(b)  Delegation  of  authority  to 
Commissioner.  The  Commissioner  of 
Internal  Revenue  may  provide  through 
publication  in  the  Internal  Revenue 
Bulletin  of  revenue  rulings,  notices,  or 
other  documents  (see  §  601.601(d)(2)  of 
this  chapter)  that  section  204(h)  notice 
need  not  be  provided  for  plan 
amendments  otherwise  described  in 
paragraph  (a)  of  this  Q&A-4  that  the 
Commissioner  determines  to  be 
necessary  or  appropriate,  as  a  resuh  of 
changes  in  the  law,  to  maintain 
compliance  with  the  requirements  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (Code)  (including 
requirements  fw  tax  qualification). 
ERISA,  or  other  applicable  federal  law. 

Q-5:  What  is  an  amendment  that 
affects  the  rate  of  future  benefit  accrual 
for  purposes  of  section  204(h)  of  ERISA? 

A-5:  (a)  In  general— (1)  Defined 
benefit  plans.  For  purposes  of  section 
204(h)  of  ERISA,  an  amendment  to  a 
defined  benefit  plan  affects  the  rate  of 
future  benefit  accrual  only  if  it  is 
reasonably  expected  to  change  the 
amount  of  the  future  annual  benefit 
commencing  at  normal  retirement  age. 

(2)  Individual  account  plans.  For 
purposes  of  section  204(h),  an 
amendment  to  an  individual  account 
plan  affects  the  rate  of  future  benefit 
accrual  only  if  it  is  reasonably  expected 
to  change  the  amounts  allocated  in  the 
future  to  participants'  accounts. 
Changes  in  the  investments  or 
investment  options  under  an  individual 
accotmt  plan  are  not  taken  into  account 
for  this  purpose. 

(b)  Determination  of  rate  of  future 
benefit  accrual.  In  accordance  with 
paragraph  (a)  of  this  QSlA-S.  the  rate  of 
foture  banefit  accrual  is  determined 
without  regard  to  optional  forms  of 
benefit  (other  than  the  annual  benefit 
described  in  paragraph  (a)  of  this  Q&A- 
5),  eariy  retirement  banefits.  or 
retirement-type  subsidies,  within  the 
meaning  of  such  terms  as  used  in 


section  411(d)(6)  of  the  Code  (section 
204(g)  of  ERISA).  The  rate  of  future 
bmefit  accrual  is  also  determined 
without  regard  to  ancillary  benefits  and 
other  rights  or  faatures  as  defined  in 
§1.401(a)(4)-*(e). 

(c)  Examples.  These  examples 
illustrate  the  rules  in  this  QfcA-5: 

Example  1.  A  plan  is  amended  with 
respect  to  future  benefit  accruals  to  eliminate 
a  right  to  commencement  of  a  benefit  prior 
to  normal  retirement  age.  Because  the 
amendment  does  not  affect  the  annual  benefit 
commencing  at  normal  retirement  age,  it  does 
not  reduce  the  rate  of  future  benefit  accrual 
for  purposes  of  section  2(M(h). 

^cample  2.  A  plan  is  amended  to  modify 
the  assumptions  used  in  converting  an 
annuity  form  of  distribution  to  a  single  sum 
fonn  of  distribution.  The  use  of  these 
modified  assumptions  results  in  a  lower 
single  sum.  Because  the  amendment  does  not 
affect  the  annual  benefit  commencing  at 
normal  retirement  age,  it  does  not  reduce  the 
rate  of  future  benefit  accrual  for  purposes  of 
section  204(h). 

Q-6:  What  plan  provisions  are  taken 
into  account  in  determining  whether 
there  has  been  a  reduction  in  the  rate  of 
foture  benefit  accrual? 

A-6:  (a)  Plan  provisions  taken  into 
account.  All  plan  provisitms  that  may 
afiisct  the  rate  of  foture  benefit  accrual 
of  participants  or  alternate  payees  must 
be  taken  into  account  in  determining 
whether  an  amendment  provides  for  a 
significant  reduction  in  Uie  rate  of 
foture  benefit  accrual.  Such  provisions 
include,  for  example,  the  doUar  amount 
or  percentage  of  compensation  on  which 
benefit  accruals  are  based;  in  the  case  of 
a  plan  using  the  permitted  disparity 
under  section  401(1)  of  the  Code,  the 
amount  of  disparity  between  the  excess 
benefit  percentage  or  excess 
contribution  percentage  and  the  base 
benefit  percentage  or  base  contribution 
percentage  (all  as  defined  in  section 
401(1));  the  definition  of  service  or 
compensation  taken  into  account  in 
determining  an  employee's  benefit 
accrual;  the  method  of  determining 
average  compensation  for  calculating 
benefit  accruals;  the  definition  of 
normal  retirement  age  in  a  defined 
benefit  plan;  the  exclusion  of  current 
participants  firom  foture  participation; 
benefit  offset  provisions:  miniminri 
benefit  provisions;  the  fbrmula  for 
determining  the  amotmt  of 
contributions  and  fwfeitures  allocated 
to  participants'  accounts  in  an 
individual  account  plan;  and  the 
actuarial  assumptions  used  to  determine 
contributions  under  a  target  benefit  plan 
(as  defined  in  S  1.40l(aK4)-8(b)(3)(i)). 

(b)  Plan  provisions  not  taken  into 
account.  Plan  piovisirais  that  do  not 


affect  the  rate  of  foture  benefit  accrual 
of  participants  or  alternate  payees  are 
not  taken  into  account  in  determining 
whether  there  has  been  a  reduction  in 
the  rate  of  foture  benefit  accrual.  For 
example,  provisions  such  as  vesting 
schedules  or  optional  forms  of  benefit 
(other  than  the  annual  benefit  described 
in  Q&A-5(a)  of  this  section)  are  not 
taken  into  account. 

(c)  Examples.  The  following  example 
illustrates  the  rules  in  this  QfcA-6: 

Example.  A  defined  benefit  plan  provides 
a  normal  retirement  benefit  equal  to  50%  of 
final  average  compensation  times  a  fraction 
(not  in  excess  of  one),  the  niunerator  of 
which  equals  the  number  of  years  of 
participation  in  the  plan  and  the 
denominator  of  which  equals  20.  A  plan 
amendment  that  changes  the  numerator  or 
denominator  of  that  fraction  must  be  taken 
into  account  in  determining  whether  there 
has  been  a  reduction  in  the  rate  of  future 
benefit  accrual. 

Q-7:  What  is  the  basic  principle  used 
in  determining  whether  an  amendment 
provides  for  a  significant  reduction  in 
the  rate  of  foture  benefit  accrual  for 
purposes  of  section  204(h)  of  ERISA? 

A-7:  Whether  an  amendment 
provides  for  a  significant  reduction  in 
the  rate  of  foture  benefit  accrual  for 
purposes  of  section  204(h)  of  ERISA  is 
determined  based  on  reasonable 
expectations  taking  into  account  the 
relevant  facts  and  circumstances  at  the 
time  the  amendment  is  adopted. 

Q-8:  Are  employees  who  have  not  yet 
become  participants  in  a  plan  at  the 
time  an  amendment  to  the  plan  is 
adopted  taken  into  account  for  any 
purpose  in  applying  section  204(h)  of 
ERISA  with  respect  to  the  amendment? 
A-8:  No.  Employees  who  have  not  yet 
become  participants  in  a  plan  at  the 
time  an  amendment  to  the  plan  is 
adopted  are  not  taken  into  account  for 
any  purpose  in  applying  section  204(h) 
of  ERISA  with  respect  to  the 
amendment.  Thus,  if  section  204(h) 
notice  is  required  with  respect  to  an 
amendment,  the  plan  administrator 
need  not  provide  section  204(h)  notice 
to  such  employees. 

C^:  If  section  204(h)  notice  is 
required  with  respect  to  an  amendment, 
must  such  notice  be  provided  to 
participants  or  alternate  payees  whose 
rate  of  foture  benef .  accrual  is  not 
reduced  by  the  an  endment? 
A-9:  (a)  In  general.  A  plan 
administrator  need  not  provide  section 
204(h)  notice  to  any  participant  whose 
rate  of  foture  benefit  accrual  is 
reasonably  expected  not  to  be  reduced 
by  the  amendment,  nor  to  any  alternate 
payee  under  an  applicable  qualified 
domestic  relations  order  whose  rate  of 
foture  benefit  accrual  is  reasonably 


expected  not  to  be  reduced  by  the 
amendment.  A  plan  administrator  need 
not  provide  section  204(h)  notice  to  an 
employee  organization  unless  the 
employee  organization  represents  a 
participant  to  whom  section  204(h) 
notice  is  required  to  be  provided. 

(b)  Facts  and  circumstances  test. 
Whether  a  participant  or  alternate  payee 
is  described  in  paragraph  (a)  of  this 
Q&A-9  is  determined  based  (m  all 
relevant  fects  and  circumstances  at  the 
time  the  amendment  is  adopted. 

(c)  Examples.  The  following  examples 
illustrate  the  rules  in  this  Q&A-Q: 

Example  1.  Plan  A  is  amended  to  reduce 
significantly  the  rate  of  future  benefit  accrual 
of  all  current  employees  who  are  p)articipant8 
in  the  plan.  It  is  reasonable  to  expect  based 
on  the  focts  and  circumstances  that  the 
amendment  will  not  reduce  the  rate  of  future 
benefit  accrual  of  former  employees  who  are 
cunently  receiving  benefits  or  that  of  former 
employees  who  are  entitled  to  vested 
benefits.  Accordingly,  the  plan  administrator 
is  not  required  to  provide  section  204(h) 
notice  to  such  former  employees. 

Example  2.  Assume  in  Example  1  that  Plan 
A  also  covers  two  groups  of  alternate  payees. 
The  alternate  payees  in  the  first  group  are 
entitled  to  a  certain  percentage  or  portion  of 
the  former  spouse's  accrued  benefit,  and  for 
this  purpose  the  accrued  benefit  is 
determined  at  the  time  the  former  spouse 
begins  receiving  retirement  benefits  under 
the  plan.  The  alternate  payees  in  the  second 
group  are  entitled  to  a  certain  percentage  or 
portion  of  the  former  spouse's  accrued 
benefit,  and  for  this  purpose  the  accrued 
benefit  was  determined  at  the  time  the 
qualified  domestic  relations  order  was  issued 
by  the  court  It  is  reasonable  to  expect  that 
the  benefite  to  be  received  by  the  second 
group  of  alternate  payees  will  not  be  affected 
by  any  reduction  in  a  former  spouse's  rate  of 
future  benefit  accrual.  Accordingly,  the  plan 
administrator  is  not  required  to  provide 
section  204(h)  notice  to  the  alternate  payees 
in  the  second  group. 

Example  3.  Plan  B  covere  hourly 
employees  and  salaried  employees.  Plan  B 
provides  the  same  rate  of  benefit  accrual  for 
both  groups.  The  employer  amends  Plan  B  to 
reduce  significantly  the  rate  of  future  benefit 
accrual  of  the  salaried  employees  only.  At 
that  time,  it  is  reasonable  to  expect  that  only 
a  small  percentage  of  hourly  employees  will 
become  salaried  in  the  future.  Accordingly, 
the  plan  administrator  is  not  required  to 
provide  section  204(h)  notice  to  the 
participants  who  are  currently  hourly 
employees. 

Example  4.  Plan  C  covers  employees  in 
Division  M  and  employees  in  Division  N. 
Plan  C  provides  the  same  rate  of  benefit 
accrual  for  both  groups.  The  employer 
amends  Plan  C  to  reduce  significantly  the 
rate  of  future  benefit  accrual  of  employees  in 
Division  M.  At  that  time,  it  is  reasonable  to 
expect  that  in  the  future  only  a  small 
percent^  of  employees  in  Division  N  will 
be  transferred  to  Division  M.  Accordingly, 
the  plan  administrator  is  not  required  to 
provide  section  204(h)  notice  to  the 


participants  who  are  employees  in  Divisira 

N. 

Example  5.  Assume  the  same  facts  as  in 
Example  4.  except  that  at  the  time  the 
amendment  is  adopted,  it  is  expected  that 
soon  thereafter  Division  N  will  be  merged 
into  Division  M  in  connection  with  a 
corporate  reorganization  (and  the  employees 
in  Division  N  will  become  subject  to  the 
plan's  amended  benefit  formula  applicable  to 
the  employees  in  Division  M).  In  this 
instance,  the  plan  administrator  must 
provide  section  204(h)  notice  to  the 
participants  who  are  employees  in  Division 
M  and  to  the  participants  who  are  employees 
in  Division  N. 

Q-10:  Does  a  notice  fail  to  comply 
writh  section  204(h)  of  ERISA  if  it 
contains  a  summary  of  the  amendment 
and  the  effective  date,  without  the  text 
of  the  amendment  itself? 

A-10:  No,  the  notice  does  not  fail  to 
comply  with  section  204(h)  of  ERISA 
merely  because  the  notice  contains  a 
stmimary  of  the  amendment,  rather  than 
the  text  of  the  amendment,  if  the 
summary  is  written  in  a  manner 
calculated  to  be  understood  by  the 
average  plan  participant  and  contains 
the  effective  date.  The  summary  need 
not  explain  how  the  individual  benefit 
of  each  participant  or  alternate  payee 
will  be  affected  by  the  amendment. 

Q-11:  How  may  section  204(h)  notice 
be  provided? 

A-11:  A  plan  administrator  may  use 
any  method  reasonably  calculated  to 
ensure  actual  receipt  of  the  section 
204(h)  notice.  First  class  mail  to  the  last 
known  address  of  the  party  is  an 
acceptable  delivery  method.  Likewise, 
hand  delivery  is  acceptable.  Sectirai 
204(h)  notice  may  be  enclosed  along 
with  other  notice  provided  by  the 
employer  or  plan  administrator. 

Q-12:  If  a  plan  administrator  fails  to 
provide  section  204(h)  notice  to  more 
than  a  de  minimis  percentage  of 
participants  and  alternate  payees  to 
whom  section  204(h)  notice  is  required 
to  be  provided,  will  the  plan 
administrator  be  considered  to  have 
complied  with  section  204(h)  of  ERISA 
with  respect  to  participants  and 
alternate  payees  who  were  provided 
with  timely  section  204(h)  notice? 

A-12:  Tne  plan  administrator  willbe 
considered  to  have  complied  with 
section  204(h)  of  ERISA  with  respect  to 
a  participant  to  whom  section  204(h) 
notice  is  required  to  be  provided  if  the 
participant  and  any  employee 
organization  representing  die 
participant  were  provided  with  timely 
section  204(h)  notice.  The  plan 
administrator  will  be  considered  to  have 
complied  with  section  204(h)  with 
respect  to  an  alternate  payee  to  whom 
section  204(h)  notice  is  required  to  be 
provided  if  the  alternate  payee  was 
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provided  with  timely  sectira  204(h) 
notice.  Accordingly,  the  amendment 
will  become  efflective  in  accordance 
with  its  terms  with  respect  to  those 
participants  and  alternate  payees. 

Q-13:  Will  a  pUm  be  considered  to 
have  cranplied  wi^i  section  204(h)  of 
ERISA  if  tne  plan  ifiministrator 
provides  section  2D4(h)  notice  to  all  but 
a  de  minimis  percentage  of  participants 
and  ahOTnate  payees  to  whom  section 
204(h)  notice  must  be  provided? 

A-13:  The  plan  will  be  considered  to 
have  complied  wi(|i  section  204(h)  of 
ERISA  and  the  amendment  will  become 
effective  in  accordance  with  its  terms 
with  respect  to  all  parties  to  whom 
section  204(h)  notibe  was  required  to  be 
provided  (including  those  who  did  not 
receive  notice  prior  to  discovery  of  the 
omission),  if  the  plan  administratCR< — 

(a)  Has  made  a  good  bith  effort  to 
comply  with  the  requirements  of  section 
204(h): 

(b)  Has  provided  section  204(h)  notice 
to  each  employee  organization  that 
represents  any  participant  to  whom 
section  204(h)  notice  is  required  to  be 
provided: 

(c)  Has  failed  to  provide  section 
204(h)  notice  to  no  more  than  a  de 
minimis  percentaga  of  participants  and 
alternate  payees  to  Whom  section  204(h) 
notice  is  raouired  ta  be  provided:  and 

(d)  Provides  secttin  204(h)  notice  to 
those  participants  md  alternate  payees 
promptly  upon  dis(}overing  the 
oversight. 

Q-14:  How  does  lection  204(h)  of 
ERISA  apply  to  a  pkn  that  is  terminated 
in  acondance  with  Utle  IV  of  ERISA? 

A-14:  (a)  On  andafter  termination 
date.  Notwithstanding  paragraph  (b)  of 
this  QftA-14  or  any  other  provisions  of 
this  section,  a  plan  that  is  terminated  in 
accordance  with  tit^  IV  of  ERISA  is 
deemed  to  have  satisfied  section  204(h) 
of  ERISA  not  later  tl^an  the  termination 
date  (or  date  of  termination,  as 
applicable)  establisbed  under  secticm 
4048  of  ERISA.  Accordingly,  section 
204(h)  would  not  require  that  any 
additional  benefits  accrue  after  such 
date. 

(b)  Amendment  efflective  before 
teraUnation  date.  Ajs  amendment  that  is 
effective  before  the  termination  date  (or 
date  of  termination,  as  applicable) 
established  under  section  4048  of  ERISA 
is  subject  to  section  204(h). 
Accordingly,  if  such  amendment 
provides  for  a  significant  reduction  in 
the  rate  of  future  benefit  accrual,  the 
plan  administrator  must  provide  section 
204(h)  notice  (eitheri  separately  or  with 
or  as  part  of  the  notice  of  intent  to 
terminate)  writh  respect  to  the 
amendment  However,  if  a  plan  is  not 
amended  to  reduce  ^gnificantly  the  rate 


of  fiitiue  benefit  accrual  before  the 
termination  date  (for  example,  the  plan 
continues  existing  benefit  accruals  until 
the  termination  date),  section  204(h) 
notice  is  not  required. 

Q-15:  When  does  section  204(h)  of 
ERISA  become  effective? 

A-15:  (a)  Statutory  effective  date. 
With  respect  to  defined  benefit  plans, 
section  204(h)  of  ERISA  generally 
applies  to  plan  amendments  adopted  on 
or  after  January  1, 1986.  With  respect  to 
individual  account  plans,  section  204(h) 
applies  to  plan  amendments  adopted  on 
or  after  October  22. 1986. 

(b)  Regulatory  effective  date.  This 
section  applies  to  amendmmts  adopted 
on  or  after  December  15. 1995,  and 
amendments  effiective  by  their  terms  on 
or  alter  January  2, 1996. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  TTie  authority  citation  for  part 
602  continues  to  read  as  follows: 

Andiority:  26  U.S.Q  7805. 

Par.  7.  In  §  602.101.  paragraph  (c)  is 
amended  by  adding  to  the  table  in 
numerical  order  the  entry  "1.4ll(d)-6T 
•  •  ••1545-1477". 
Margarat  Nfllaer  RichardHui, 
Commissioner  of  Internal  Revenue. 

Approved:  December  5. 1995. 
Lealie  Samoeb, 

Assistant  Secretary  of  the  Treasury. 
IFR  Dcxx  95-30418  Filed  12-12-95;  1:23  pm] 


PENSION  BBIEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2621  and  2627 

UmnaUon  on  Quarantsad  Banaflts  in 
Single-Employer  Plans;  Disdosurato 


AQBCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTKM:  Final  rule. 


SUMMARY:  This  rule  amends  Appendix  A 
to  the  Limitation  on  Guaranteed 
Benefits  regulation  of  the  Pension 
Benefit  Guaranty  Corporaticm  ("PBGC") 
by  adding  the  maximum  guaranteeable 
pension  benefit  that  may  be  paid  by  the 
PBGC  with  respect  to  a  plan  participant 
in  a  single-employer  pension  plan  mat 
terminates  in  1996.  The  mwYJiniim 
guaranteeable  benefit  is  computed  in 
accordance  with  the  formida  in  secticm 
4022(b)(3)  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  which 
provides  that  the  nunrifnnm 


guaranteeable  benefit  is  based  on  the 
contribution  and  benefit  base 
determined  under  section  230  of  the 
Social  Security  Act.  The  latter  number 
is  adjusted  annually,  and  that 
adjustment  automatically  changes  the 
dollar  amount  of  the  maximum 
guaranteeable  benefit  paid  by  PBGC 
The  effect  of  this  amendment  is  to 
advise  plan  participants  and 
beneficiaries  of  the  increased  maximum 
guaranteeeble  benefit  for  1996.  Hiis  rule 
also  amends  Appendix  B  to  the  PBGC's 
Disclosure  to  Participants  regulation  by 
adding  infiarmation  on  1996  maximum 
guaranteed  benefit  amounts.  Plan 
administratora  may,  subject  to  the 
requirements  of  that  regulation,  include 
this  information  in  participant  notices. 
EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  MFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Sheet,  NW..  Washington.  DC 
20005-4026,  202-326-4024  (202-326- 
4179  tot  TTY  and  TDD).  (These  are  not 
toU-fiee  numbere.) 

SUPPLEMENTARY  MFORMATION:  Section 
4022(b)  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended,  ("ERISA")  provides  for 
certain  limitations  on  benefits 
guaranteed  by  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  in 
terminating  single-employer  pension 
plans  covered  under  TiUe  IV  of  ERISA. 
One  of  the  limitations  set  forth  in 
section  4022(b)(3)  is  a  dollar  ceiling  on 
the  amount  of  the  monthly  benefit  that 
may  be  paid  to  a  plan  participant  by  the 
PBGC.  Subparagraph  (B)  of  action 
4022(b)(3)  provides  that  die  amount  of 
monthly  benefit  payable  in  the  form  of 
a  life  annuity  beginning  at  age  65  shall 
not  exceed  "$750  multiplied  by  a 
fiaction,  the  numerator  of  which  is  the 
contribution  and  benefit  base 
(determined  under  section  230  of  the 
Social  Seciuity  Act)  in  effect  at  the  time 
the  plan  terminates  and  the 
dmominator  of  which  is  such 
contribution  and  benefit  base  in  effect  in 
calendar  year  1974  ($13,200]".  TTiis 
formula  is  also  set  forth  in  §  2621.3(a)(2) 
of  the  PBGC's  regulation  entitied 
Limitation  on  Guaranteed  Benefits  in 
Single-Employer  Plat  %  (29  CFR  Part 
2621). 

Section  230(d)  of  the  Sodal  Security 
Act  (42  U.S.C  430(d))  provides  special 
rules  for  determining  the  contribution 
and  benefit  base  for  purposes  of  section  . 
4022(b)(3)(B).  Each  year  Uie  Social 
Security  Administration  determines, 
and  notifies  tiie  PBGC  of.  the 
contribution  and  benefit  base  to  be  used 
by  the  PBGC  under  these  provisions. 


The  PBGC  has  been  notified  by  the 
Social  Security  Administration  that, 
under  section  230  of  the  Social  Security 
Act,  $46,500  is  the  contribution  and 
benefit  base  that  is  to  be  used  to 
calculate  the  PBGC  maximum 
guaranteeable  benefit  for  1996. 
Accordingly,  the  formula  under  section 
4022(b)(3)(B)  of  ERISA  and  29  CFR 
§  2621.3(a)(2)  is:  $750  multiplied  by 
$46,500/$13,200.  Thus,  the  maximum 
monthly  benefit  guaranteeable  by  the 
PBGC  in  1996  is  $2,642.05  per  month  in 
the  form  of  a  life  annuity  beginning  at 
age  65.  If  a  benefit  is  payable  in  a 
different  form  or  begins  at  a  different 
age,  the  maximum  guaranteeable 
amount  will  be  the  actuarial  equivalent 
of  $2,642.05  per  month. 

Appendix  A  to  part  2621  lists  the 
maximum  guaranteeable  benefit  payable 
by  the  PBGC  to  participants  in  single- 
employer  plans  that  have  terminated  in 
each  year  from  1974  through  1995.  This 
amendment  updates  appendix  A  for 
plans  that  terminate  in  1996. 

Section  4011  of  ERISA  requires  plan 
administrators  of  certain  underfunded 
plans  to  provide  notice  to  plan 
participants  and  beneficiaries  of  the 
plan's  funding  status  and  the  limits  of 
the  PBGC's  guarantee.  The  PBGC's 
Disclosure  to  Participants  regulation 
(part  2627)  implements  the  statutory 
notice  requirement.  This  rule  amends 
Appendix  B  to  the  PBGC's  Disclosure  to 
Participants  regulation  by  adding 
information  on  1996  maximum 
guaranteed  benefit  amounts.  Plan 
administrators  may,  subject  to  the 
requirements  of  that  regulation,  include 
this  information  in  participant  notices. 


Because  the  maximum  guaranteeable 
benefit  is  determined  according  to  the 
formula  in  section  4022(b)(3)(B)  of 
ERISA,  and  these  amendments  make  no 
change  in  its  method  of  calculation  but 
simply  list  1996  majdmiun 
guaranteeable  benefit  amounts  for  the 
public's  knowledge,  general  notice  of 
proposed  rulemaking  is  not  required. 
Moreover,  because  the  1996  maximum 
guaranteeable  benefit  is  effective,  under 
the  statute,  at  the  time  that  the  Social 
Security  contribution  and  benefit  base  is 
effective,  i.e.,  January  1, 1996,  and  is  not 
dependent  on  the  issuance  of  this 
regulation,  the  PBGC  finds  that  good 
cause  exists  for  making  these 
amendments  effective  less  than  30  days 
after  publication  (5  U.S.C.  553). 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1960  does  not  apply  (5  U.S.C 
601(2)). 

Ust  of  Subjects  in  29  CFR  Parts  2621 
and  2627 

Employee  benefit  plans,  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing, 
parts  2621  and  2627  of  subchapter  C, 
chapter  XXVI,  title  29,  Code  of  Federal 
Regulations  are  hereby  amended  as 
follows: 


PART  2621— LIMITATION  ON 
GUARANTEED  BENEFITS  IN  SINQLE- 
EMPLOYER  PLANS 

1.  The  authority  citation  for  Part  2621 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322. 1322b. 

2.  Appendix  A  to  part  2621  is 
amended  by  adding  a  new  entry  to  read 
as  follows.  The  introductory  text  is 
reproduced  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2621— Maximum 
Guaranteeable  Monthly  Benefit 

The  following  table  lists  by  year  the 
maximum  guaranteeable  monthly 
benefit  payable  in  the  form  of  a  life 
annuity  commencing  at  age  65  as 
described  by  §  2621.3(a)(2)  to  a 
participant  in  a  plan  that  terminated  in 
that  year: 


Maximum 

guaranteeable 

montttly 

t>enem 


1996  


2,642.05 


PART  2627— DISCLOSURE  TO 
PARTICIPANTS 

3.  The  authority  citation  for  Part  2627 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3).  1311. 

4.  Appendix  B  to  part  2627  is 
amended  by  adding  a  new  entry  to  read 
as  follows.  The  introductory  text  is 
reproduced  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  2627- Table  of  Maximum  Guaranteed  Benefits 


ff  a  plan  terminates  in— 


1996 


^"-^o-^^'^^^'^^TS^'^,^^'^"^'^"*' 


Age  65 


Monttily 


$2,642.05 


Annual 


$31,704.60 


Age  62 


Monthly 


$2,087.22 


Annual 


$25,046.64 


Age  60 


Monthly 


$1,717.33 


Annual 


$20,607.96 


Age  55 


Monthly 


$1,188.92 


Annual 


$14,^7.04 


Issued  at  Washington,  DC  this  11th  day  of 
December.  1995. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
(FR  Doc.  95-30497  Filed  12-14-95;  8:45  ami 
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29  CFR  Part  2619 

Valuation  of  Plan  Benefita  In  Single- 
Employer  Plana;  Expected  Retlramant 
Age 

AQBICY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 


SUMMARY:  This  rule  amends  the  Pension 
Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  (29  CFR  Part 


2619)  by  adding  a  new  Table  1-96  to 
appendix  D.  Table  1-96  applies  to  any 
plan  being  terminated  either  in  a 
distress  termination  or  involuntarily  by 
the  PBGC  with  a  valuation  date  falling 
in  1996,  and  is  used  to  determine 
expected  retirement  ages  for  plan 
participants.  This  table  is  needed  in 
order  to  compute  the  value  of  early 
retirement  benefits  and.  thus,  the  total 
value  of  benefits  under  the  plan. 

EFFECTIVE  DATE:  January  1, 1996. 
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FOW  FWTICH  ■gOfWMTIOM  COmACT. 
Harold  J.  Ashn^,  Assiatant  Ganeral 
Counsel.  Office  of  the  General  Counsel, 
Pensiim  B«iefit  Quaranty  Corporation. 
1200  K  Street.  N\f ..  Washington.  DC 
20005-4028;  202-f326-4024  (202-326- 
4179  for  TTY  and  TIX)).  (These  are  not 
toll-free  numbers.) 

supw  mntr/mt  ■ft)fHATiOM;  The 

regulation  of  the  tension  Benefit 
Gutfanty  Corporation  ("PBGC")  rai 
Valuation  of  Plan  Benefits  in  Single- 
Employw  Plans  (39  CFR  part  2619)  sets 
focth  the  methods  ifop  valuing  plan 
benefits  of  terminating  single-employer 
plans  covwed  under  Title  IV  of  the 
Employee  Retirenient  Income  Security 
Act  of  1974.  as  amtanded  ("ERISA"). 
Under  ERISA  section  4041(c).  plans 
wishing  to  terminate  in  a  distress 
tennination  must  Tslue  guaranteed 
benefits  and  benefit  liabilities  under  the 
plan  using  formulas  set  forth  in  part 
2619,  subpart  C.  (Flans  terminating  in  a 
standard  terminat^n  may.  tot  purposes 
of  the  Standard  Tttmination  Notice 
filed  with  PBGC  use  these  fionnulas  to 
value  benefit  liabilities,  although  this  is 
not  required.)  In  addition,  whoi  the 
PBGC  terminates  sb  underfunded  plan 
involuntarily  pursuant  to  ERISA  Section 
4042(a),  it  uses  the  subpart  C  fmmulas 
to  detormine  the  afiount  of  the  plan's 
underfimding. 

Undw  $  2619.46;  early  retirement 
bmefits  are  valued  besed  on  the  annuity 
starting  date,  if  a  rftirement  date  has 
been  selected,  or  the  expected 
retirement  age,  if  the  annuity  starting 
date  is  not  known  on  the  valuation  <&te. 
Subpart  D  of  part  2B19  sets  forth  rule« 
for  detennining  the  expected  retirement 
sges  for  plan  partidipants  entitled  to 
early  retirement  benefits.  Appendices  D 
and  E  of  part  2619  contain  tables  and 
examples  to  be  used  in  determining  the 
e)cpected  early  retirement  ages. 
There  are  two  sets  of  tables  in 
appendix  D.  The  first  set.  Selection  of 
Retirement  Rate  Category  (1-79  through 
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I-9S),  is  used  to  determine  whether  a 
participant  has  a  low.  medium,  or  high 
probability  of  retiriiig  eaiiy.  The  second 
set  of  tables,  Expected  Retimnent  Ages 
for  Individuals  in  the  Low/Medium/ 
High  Categories  (II-A,  0-B.  and  U-Q,  is 
used  to  determine  the  expected 
retirement  age  after  the  probability  of 
eariv  retirement  has  been  determined. 
Ine  fiirst  set  of  tables  determines  the 
probability  of  early  retirement  based  on 
the  year  a  participant  would  reach 
normal  retirement  age  and  the 
participant's  monthly  benefit  at  normal 
ratironent  age.  The  second  set  of  tables 
establishes,  by  probability  category,  the 
expected  retirement  age  based  on  both 
the  earliest  age  a  participant  could  retire 
under  the  plan  and  the  normal 
retirement  age  imder  the  plan.  This 
expected  retirement  age  is  used  to 
compute  the  value  of  the  early 
retiremmt  benefit  and.  thus,  the  total 
value  of  benefits  under  the  plan. 

Tables  1-79  through  1-95  m  appendix 
D  establish  retirement  rate  categories  for 
the  calendar  3rear8  1979  throu^  1995. 
The  table  for  eadi  year  applies  only  to 
plans  with  valuation  dates  in  that  year. 
The  PBGC  updates  these  tables  annually 
to  reflect  changes  in  the  cost  of  living, 
etc.  litis  document  amends  appendix  D 
to  add  Table  1-96  in  order  to  provide  an 
updated  correlation,  appropriate  for 
calendar  3rear  1996.  between  the  amount 
of  a  participant's  bmefit  and  the 
probability  that  the  participant  will 
elect  early  retirement.  Table  1-96  will  be 
used  to  value  benefits  in  plans  with 
valuation  dates  that  occur  during 
calendar  year  1996. 

The  PBGC  has  determined  that  notice 
of  and  public  comment  on  this  rule  are 
impracticable  and  contrary  to  the  public 
interest.  Plan  administrators  need  to  be 
able  to  estimate  accurately  the  value  of 
plan  benefits  as  eeriy  as  possible  before 
initiating  the  termination  process.  For 
that  purpose,  if  a  plan  has  a  valuation 
date  in  1996,  the  plan  administrator 


needs  the  updated  table  being 
promulgated  in  this  rule.  Accordingly, 
the  public  interest  is  best  served  by 
issuing  this  table  expeditiously,  without 
an  opportunity  for  notice  and  comment, 
to  allow  as  much  time  as  possible  to 
estimate  the  value  of  plui  benefits  with 
the  proper  table  for  plans  with  valuation 
dates  in  early  1996.  Moreover,  because 
of  the  need  to  provide  immediate 
guidance^for  the  valuation  of  benefits 
undw  such  plans,  and  because  no 
adjustment  by  cmgoing  plans  is  required 
by  this  amendm«it.  the  PBGC  fijads  that 
good  cause  exists  for  making  this 
amendment  to  the  regulation  effective 
less  than  30  days  after  publication. 

The  PBGC  has  determined  that  this 
actimi  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  (^  1980  does  not  apply  (5  U.S.C 
601(2)). 

LM  ofSul^ects  in  29  CFR  Part  2819 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideraticm  of  the  foregoing, 
appendix  D  to  part  2619  of  subduipter 
C  of  chapter  XXVI  of  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  2619— [AMENDEiq 

1.  Hie  authority  citation  for  part  2619 
continues  to  read  as  follows: 

AodMrity:  29  U.S.C  1301(a),  1302(bK3). 
1341, 1344, 1362. 

2.  Appendix  D  to  part  2619  is 
amended  by  adding  Table  1-96  as 
follows: 

Appendix  I>-Tables  Used  To 
Determine  Expected  Retirement  Age 


1997 
1996 
1999 
2000 
2001 
20O2 
2003 
2004 
2006 


Table  1-96.— Selectkdn  of  Retirement  Rate  Category 

[For  Plans  with  valuation  dates  after  December  31, 1995,  and  before  Jwuary  1, 1997] 


PartidpcMil  reecttes  NRA  in  yev— 


Partidpanf  s  retirenient  rate  category  i 


Low*  if 

monthly 

benefit  at 

NRA  is  less 

than— 


400 
413 
426 
440 
453 
467 
482 
497 
512 


Medum  2  if  monthly  benefit 
at  NRA  is 


From 


400 
413 
426 
440 
453 
467 
482 
497 
612 


To 


1.684 
1.738 
1.794 
1360 
1.907 
1.966 
2.027 
2.080 
2.156 


Highaif 
monthly 
benefit  at 
NRA  is 
greater 
than— 


1.684 
1.738 
1,794 
1.860 
1,907 
1,966 
2,027 
2.080 
2.166 


Table  1-96.— Selection  of  Retirement  Rate  Category— Continued 

[For  Ptons  with  valuation  dates  after  December  31, 1995.  and  before  January  1, 1997] 




Partidpanrs  retirement  rate  category  \»- 

High'H 

Participant  reaches  NRA  in  year— 

Low*if 

monthly 

benefit  at 

NRA  is  less 

than— 

Mediiim2  if  monthly  benefit 
at  NRA  is 

benefit  at 
NRA  is 

9^ 

From 

To 

Vnsn— 

2006  or  later - 

528 

528 

2.221 

?,??1 

'Table  II-A 
2Table  ll-B. 
3  Table  ll-C. 


Issued  at  Washington.  DC  this  11th  day  of 
December,  1995. 
Martin  Slate.    . 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[PR  Doc.  95-30495  Filed  12-14-95;  8:45  am] 
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29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 


SUHMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
have  undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  January  1996, 
and  to  multiemployer  plans  with 
valuation  dates  in  January  1996.  The 
effect  of  these  amendments  is  to  advise 
the  public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington.  DC 
20005.  202-326-^024  (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 


SUPPt3IB«TAf*Y  MFORMATION:  This  rule 
adopts  the  January  1996  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619,  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676,  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Seciuity  Act  of  1974,  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c),  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities,"  i.e..  all 
benefits  provided  under  the  plan  as  of 
the  plan  tennination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
termination  may,  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC,  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a),  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 

ERISA 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  refiect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 


of  benefits  to  be  paid  as  Imnp  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  diuing  January  1996  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  January  1996. 

For  annuity  benefits,  the  interest  rates 
will  be  5.60%  for  the  first  20  years 
following  the  valuation  date  and  4.75% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  wUl  be  4.50%  for 
the  period  during  which  benefits  are  in 
pay  status,  and  4.0%  during  all  years 
preceding  the  benefit's  placement  in  pay 
status.  The  above  annuity  interest 
assimiptions  represent  a  decrease  (from 
those  in  effect  for  December  1995)  of  .40 
percent  for  tiie  first  20  years  following 
the  valuation  date  and  of  1.00  percent 
thereafter.  The  lump  sum  interest 
assumptions  are  unchanged  (ftt)m  those 
in  effect  for  December  1995). 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  tiie  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
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terminatioii  dates  faH  chiiteg  ^uaiy 
1996,  and  in  multieniplojrar  plans  that 
have  undogone  qiass  withdrawal  and 
have  valuation  d^las  during  faumry 
1996,  the  PBGC  fibds  that  good  causa 
exists  for  raaldiig  the  rates  and  fKtors 
set  forth  in  diis  atfmidnimt  effective 
less  thM  30  days  after  pubUcatioa. 

The  PBGC  has  determined  tiMt  this 
action  is  aot  a  "sianificaat  regulatory 
action"  under  the'criteria  set  forth  in 
Executive  Order  12886.  because  it  wiH 
not  have  md  annual  effect  on  the 
economy  of  $100  million  or  more  or 
advwsefy  affect  in  a  material  way  the 
ecsaemy,  a  sector  ef  the  ecoBomy, 
productivity,  competitiea,  jobs,  the 
envinmment,  public  heeMi  or  safsty,  or 
Stale,  local,  or  trilial  governments  or 
cwnmunities;  cre^  a  serious 
inooBsistMicy  at  clherwise  interfere 
with  an  action  taken  or  planned  by 
nothw  agency;  nMeri^Iy  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obUgatians  of  recipients 
theroo^  or  raise  novel  legal  or  poUcy 
issues  arising  out  af  legal  mandates,  the 
President's  privities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  genehil  notice  of  proposed 
rulemaking  is  required  for  this 
amendmoit,  the  RSgulatory  Flexibility 
Act  of  1980  does  opt  apply.  See  5  U.S.C 
601(2). 


29  CFR  Part  2619 

Emplojree  benefit  plans.  Pension 
insurance,  md  Pensifms. 

29  an  Part  2676 

Employee  benefit  plans  snd  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chaptw  XXVI. 
title  29,  Code  of  Federal  Regulatiens.  are 
hereby  amended  as  follows: 

PART  M19-[AMENDE0) 

1.  The  authority  citation  for  part  2619 
ooBtinues  to  read  as  foUows: 


:  29  U.S.C  13ei(8).  1382^3), 
1341, 1344. 13S2. 

2.  In  appendix  B,  Rate  Set  27  is  added 
to  Table  I.  and  a  new  oitry  is  added  to 
Table  0,  as  set  fmth  befow.  The 
introductwy  text  of  both  tables  is 
republished  for  the  convoiience  of  the 
readm  and  remains  undianged. 

Appendix  B  Id  Pert  2619— Inlareet 
tieatf  To  VMue  Lymp  Sume  and 


Rate  sal 


Lump  Sum  Valuations 

fat  detsmuning  the  value  of  interest  fectore 
of  tile  fonn  v<^:  (as  defined  ia  §  2619.49 
(bNl))  for  puipoaes  of  applying  tlie  ftmnulas 
set  forth  ia  §  2«19.49flt)  through  (i)  and  in 

lABl^l 
{Lump  sum  valuaiions] 


detMiBioiag  the  vahM  of  any  iaterest  6ictor 
used  in  valuing  ben^ts  under  this  subpart 
lo  be  paid  as  lump  sums  (including  the 
retura  of  accumulated  employee 
contributions  upon  death),  the  PBGC  shall 
employ  the  values  of  i«  set  out  in  Table  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shaU  apply. 

(2)  For  benefits  for  which  the  defsrral 
pniod  is  y  years  (y  is  an  integer  and  0  <  y 
i  n').  interest  rate  ii  shall  apply  from  the 
valuatioii  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  whidi  the  ifofeiTal 
period  is  y  yvan  (y  is  an  integer  and  ni  <y 
^  ai  >  na).  iaterest  rate  h  shaU  aipply  from 
the  vahiatioa  date  for  a  period  of  y  -  ni 
years,  interest  rate  i|  sliali  apply  for  the 
following  ni  years;  thereafter  the  immediate 
annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
pwiod  is  y  ymrs  (y  is  an  intaga  and  y  >  ni 
■»■  n2).  interest  rats  is  shall  apply  from  the 
valuatimi  date  for  a  period  of  y  -  ni  -  n2 
years,  interest  rate  i2  shall  apply  for  the 
following  ni  years,  interest  rate  ii  shall  apply 
for  the  following  n  I  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


F^  plans  with  a  valuation  date 


I  or  after 


B^ore 


Kwwedhite  an- 
nuity rale  (per- 
cent) 


Deferred  annuilies  (percent) 


27 


ni 


fh 


1-1-98 


2-1-96 


4.60 


4.00 


4.00 


4.00 


Annuity  Valuaticms 

In  determining  the  value  of  interest  bctors 
of  the  fonn  v<*>:  (as  defined  in  S  2619.49(bKl)) 
for  purposes  of  applying  the  formulas  set 
forth  in  %  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  i,  prescribed  in  Table  II  hereof. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  ii.  ia,  •  •  *.  and  reCerred  to 

Table  II 

(Annuity  valuation^ 


generally  as  ij  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


-or  valuation  dates  occurring  in  the  monttv— 


January  1996 


The  values  of  I,  are: 


tort. 


tort. 


tort.. 


.0560 


1-20       .0475 


>20    N/A  ...    N/A 
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PART2676-[AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3). 
1399(c)(1)(D).  1441(b)(1). 

4.  In  appendix  B.  Rate  Set  27  is  added 
to  Table  I.  and  a  new  entry  is  added  to 
Table  n,  as  set  forth  below.  The 
introductory  text  erf  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  2S76— Interest 
Ratee  Used  To  Value  Lump  Suma  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  fectors 
of  the  form  vo»:  (as  defined  in  $  2676.13(bMl)) 
for  purposes  of  applyiog  the  formulas  set 
forth  in  §  2676.13  (b)  through  (i)  and  in 
deteimining  the  value  of  any  interest  fector 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall  use 
the  values  of  ii  prescribed  in  Table  I  hereof. 
The  interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  limip  sum  benefits  as  follows: 

(1)  For  benefits  frar  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply.  ' 

Table  I 

[Lump  sum  valuations] 


(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0  <  y 
±  m),  interest  rate  ii  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  yeara  (y  is  an  integer  and  Ui  <  y 
Sni  +  nj,  interest  rate  i2  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni  years, 
interest  rate  i'  shall  apply  for  the  following 
nl  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y  >  ni 
+  nz),  interest  rate  is  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni  -  n2 
years,  interest  rate  ii  shall  apply  for  the 
following  nj  yeara,  interest  rate  ii  shall  apply 
for  the  following  ni  yean:  thereafter  the 
immediate  annuity  rate  shall  apply. 


Rate  set 


For  plans  with  a  valuation  date 


On  or  after 


Before 


Immediate  an- 
nuity rate  (per- 
cent) 


Deferred  annuities  (percent) 


ni 


n2 


27 


1^1-96 


2-1-96 


4.50 


4.00 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  value  of  interest  factOTS 
of  the  form  v*:  (as  defined  in  §  2676.13(bHl)) 
fat  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13(b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  U  prescribed  in  the  table  below. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  i  I,  I2.  *  *  ".and  referred  to 

TABLE  II 
(Annuity  valuations] 


generally  as  ii)  assiuned  to  be  in  efiect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
eSect  after  the  last  listed  armiversary  date. 


The  values  of  i.  are: 


For  valuation  dates  occurring  in  the  month— 


fort- 


tort. 


tort< 


January  1996 


.0560 


1-20       .0475 


>20    N/A  ...     N/A 


Issued  in  Washington,  DC.  on  this  11th  day 
of  December  1995. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Ck)rpoTation. 

IFR  Doc.  95-30496  Filed  12-14-95;  8:45  am] 
BILUNQ  COOC  mS-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartM 
[FRL-6346-71 

Standards  of  Perfdrmance  for  New 
Stationary  Sources;  Supplemental 
Delegation  of  Authority  to  Mississippi 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Informational  notice. 


summary:  On  September  29. 1995.  the 
state  of  Mississippi,  through  the 
Department  of  Environmental  Quality, 
requested  that  EPA  delegate  authority 
for  implementation  and  enforcement  of 


an  amended  category  of  the  New  Source 
Performance  Standards  (NSPS).  Since 
EPA's  review  of  Mississippi's  pertinent 
laws,  rules,  and  regulations  showed 
them  to  be  adequate  and  effective 
procedures  for  the  implementation  and 
enforcement  of  these  Federal  standards, 
EPA  has  made  the  delegation  as 
requested. 

EFFECTIVE  DATE:  The  effective  date  of  the 
delegation  of  authority  is  October  30. 
1995. 

ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
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Environmental  Protection  Agency, 
Region  4,  Air  Piograms  Branch,  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 
Mississippi  Depaibnent  of 
Enviromnentjol  Quality,  Bureau  of 
Pollution  Control.  Air  Quality 
Division,  P.O.  Bbx  10385.  Jackson. 
Mississippi  392^9-0385. 
Effective  immecliately,  all  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to 
the  newly  delegated  standards  should 
not  be  submitted  to  the  Region  4  office, 
but  should  instead  be  submitted  to  the 
following  address:  Office  of  Pollution 
Control,  Mississippi  Department  of 
Environmental  Quality,  P.O.  Box  10385, 
Jackson,  Mississippi  39289-0385. 
FOR  FURTHER  MFOfMATKM  CONTACT: 
Scott  M.  Martin,  R^latory  Planning 
and  Development  Section,  Air  Programs 
Branch,  United  States  Environmental 
Protection  Agency,  Region  4,  345 
Courtland  Street  NtE.,  Atlanta,  Georgia 
30365,  (404)  347-3f555.  X4216. 
SllPPLEMPiTARY  mMmmatkm:  Section 
301.  in  conjunction  with  Sections  110 
and  111(c)(1)  of  th#  Clean  Air  Act  as 
amended  Novemb«  15, 1990, 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  Part  60.  (NSPS). 

On  November  10^  1981,  EPA  mitially 
delegated  the  authority  for 
implementation  and  enforcement  of  the 
NSPS  programs  to  fiie  state  of 
Mississippi.  On  Se|»tember  29, 1995, 
Mississippi  requested  a  delegation  of 
authority  for  implementation  and 
enforcement  of  the  following  NSPS 
category  found  in  40  CFR  Part  60. 

Automobile  and  Light  Duty  Truck  Surface 
Coating  Operations,  at  amended  by  59  FR 
51383  (October  11. 1994).  as  specified  in  40 
CSni  60,  Subpart  MM. 

After  a  thorough  teview  of  the 
request,  the  Regional  Administrator 
determined  that  suqh  a  delegation  was 
appropriate  for  thisjsource  category  with 
the  conditions  set  fOrth  in  the  original 
delegation  letter  of  November  30, 1981. 
Mississippi  sources  subject  to  the  . 
requirements  of  thi^  subpart  will  now  be 
under  the  jurisdiction  of  Mississippi. 

Since  review  of  the  pertinent 
Mississippi  laws,  ndes,  and  regulations 
showed  them  to  be  adequate  for  the 
implementation  and  enforcement  of  the 
aforementioned  category  of  NSPS.  the 
EPA  hereby  notifies  the  public  that  it 
has  delegated  the  authority  for  the 
souroe  category  listed  above  on  October 
30. 1995.  The  Office  of  Management  and 
Budget  has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 


Audiority:  This  notice  is  issued  under  tlie 
authority  of  sections  101.  Ill,  and  301  of  the 
Oean  Air  Act,  as  Amended  (42  U.S.C  7401, 
7411,  and  7601). 

Dated:  November  22. 1995. 
PatrkkM.ToiHii. 
Acting  negional  Administrator. 
(FR  Doc  95-30553  Filed  12-14-95;  8:45  ami 
■UMO  COM 


UMI 


40CFRPart63 

[AD-fRL-«33fr-q 

Rm2060-AD98 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for 
Shipbuilding  and  Ship  Repair  (Surface 
Coating)  Opotations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
A&nON:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
under  Section  112  of  the  Clean  Air  Act 
as  amended  in  1990  (CAA)  for 
shipbuilding  and  ship  repair  (surfiice 
coating)  operaticms.  The  NESHAP 
requires  existing  and  new  major  sources 
to  control  emissions  using  the 
maximum  achievable  control 
technology  (MACT)  to  control     "    ' 
hazardous  air  pollutants  (HAP). 

The  MACT  described  herein  is  based 
on  maximum  HAP  limits  for  various 
cat^ories  of  marine  coatings.  Surfece 
coating  operations  at  shipyards  are  the 
focus  of  the  NESHAP,  and  a  variety  of 
HAP  are  used  as  solvents  in  marine 
coatings.  The  HAP  emitted  by  the 
facilities  covered  by  this  final  rule 
include  xylene,  toluene,  ethylbenzene, 
methyl  ethyl  ketone,  methyl  isobutyl 
ketone,  ethylene  glycol,  and  glycol 
ethers.  All  of  these  pollutants  can  cause 
reversible  or  irreversible  toxic  effects 
following  exposure.  Thfe  potential  toxic 
effects  include  irritation  of  the  eye, 
nose,  throat,  and  skin  and  damage  to  the 
blood  cells,  heart,  liver,  and  kidneys. 
The  final  rule  is  estimated  to  reduce 
baseline  emissions  of  HAP  by  24 
percent  or  318.5  megagrams  per  year 
(Mg/yr)  (350  tons  per  year  (tpy)). 

The  emissions  reductions  achieved  by 
these  standards,  combined  with  the 
emissions  reductions  achieved  by 
similar  standards,  will  achieve  the 
primary  goal  of  the  CAA,  which  is  to 
"enhance  the  quality  of  the  Nation's  air 
resources  so  as  to  promote  the  public 
health  and  welfare  and  productive 
capacity  of  its  population".  The  intent 
of  this  final  regulation  is  to  protect  the 
public  health  by  requiring  the  maximum 


degree  of  reduction  in  emissions  of 
volatile  organic  hazardous  air  pollutants 
(VOHAP)  from  new  and  existing 
sources,  taking  into  consideration  the 
cost  of  achieving  such  emission 
reduction,  any  nonair  quality,  health 
and  environmental  impacts,  and  energy 
requirements. 

DATES:  The  effective  date  is  December 
.    15. 1995.  Incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  director 
of  the  Federal  Register  as  of  December 
15, 1995. 

ADDRESSES:  Background  Information 
Document.  The  background  information 
document  (BID)  for  the  promulgated 
standards  may  be  obtained  from  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service  (NTIS). 
Springfield.  Virginia.  22161,  telephone 
number  (703)  487-4650.  Please  refer  to 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants  for 
Shipbuilding  and  Ship  Repair  Facilities 
(Surface  Coating) — ^Background 
Information  Document  for  Final 
Standards,"  EPA-453/R-95-016b.  The 
BID  contains  (1)  a  summary  of  the 
changes  made  to  the  standards  since 
proposal  and  (2)  a  summary  of  all  the 
public  comments  made  on  the  proposed 
standards  and  the  Administrator's 
response  to  the  conmients. 
electronic  versions  of  the 
promulgation  BID  as  well  as  this  final 
rule  are  available  for  download  from  the 
EPA's  Technology  Transfer  Network 
(TTN),  a  network  of  electronic  bulletin 
boards  developed  and  operated  by  the 
Office  of  Air  Quality  Planning  and 
Standards.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
The  service  is  boe,  except  for  the  cost 
of  a  phone  call.  Dial  (919)  541-5742  for 
data  transfer  of  up  to  a  14,400  bits  per 
second.  If  more  information  on  TTN  is 
needed,  contact  the  systems  operator  at 
(919)541-5384. 

Docket.  Docket  No.  A-92-11, 
containing  supporting  information  used 
in  developing  the  promulgated 
standards,  is  available  for  public 
inspection  and  copying  fivm  8  a.m.  to 
5:30  p.m..  Monday  through  Friday,  at 
the  EPA's  Air  and  Radiation  Docket  and 
Information  Center,  Watereide  Mall, 
Room  M-1500.  Ground  Floor,  401  M 
Street  SW,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mohamad  Serageldin  at  (919)  541-2379. 
Emission  Standards  Division  (KfD-13). 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711. 


8UPPi.a»iTARY  information:  Under 
Section  307(b)(1)  of  the  CAA.  judicial 
review  of  NESHAP  is  available  Only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Coliunbia  Circuit  within  60  days  of 
publication  of  this  rule.  Under  Section 
307(b)(2)  of  the  CAA,  the  requirements 
that  are  the  subject  of  this  action  may 
not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  the 
EPA  to  enforce  these  requirements. 
"The  information  presented  in  this 
preamble  is  organized  as  follows: 

L  Regulatory  Background  and  Purpose 

n.  The  Standards 

m.  Simunary  of  Impacts 

IV.  Significant  Changes  to  the  Proposed 

Standards 

A.  Public  Participation 

B.  Comments  on  the  Proposed  Standards 
C  Significant  Comments/Changes 

V.  Control  Techniques  Guidelines  (CTG) 

VI.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 
C  Executive  Order  12866 
D.  Executive  Order  12875 

B.  Regulatory  Flexibility  Act 

F.  Unfunded  Mandates  Act  of  1995 

I.  Regulatory  Baclcground  and  Ihirpose 

Section  112  of  the  CAA  requires  the 
EPA  to  evaluate  and  control  HAP 
emissions.  The  control  of  HAP  is  to  be 
achieved  through  promulgation  of 
emission  standards  imder  Sections 
112(d)  and  (f),  and  of  work  practice 
standards  under  Section  112(h)  where 
appropriate,  for  categories  of  sources 
that  en.it  HAP.  Pursuant  to  Section 
112(c)  of  the  CAA,  the  EPA  published 
in  the  Federal  Register  the  initial  list  of 
source  categories  that  emit  HAP  on  July 
16, 1992  (57  FR.  31576).  This  list 
includes  major  and  area  sources  of  HAP 
for  which  the  EPA  intends  to  issue 
regulations  between  November  1992 
and  November  2000. 

The  CAA  was  created,  in  part,  "to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resoiuces  so  as  to  promote 
the  public  health  and  welfare  and 
productive  capacity  of  its  population" 
42  U.S.C.  §  7401(b).  This  final  regulation 
will  protect  the  public  health  by 
reducing  emissions  of  HAP  from  surface 
coating  operations  at  shipbuilding  and 
ship  repair  facilities  (shipyards). 

Many  shipyards  are  major  sources  of 
HAP  emissions,  emitting  over  23  Mg/yr 
(25  tpy)  of  organic  HAP,  including 
toluene,  xylene,  ethylbenzene, 
methanol,  methyl  ethyl  ketone,  methyl 
isobutyl  ketone,  ethylene  glycol  and 
glycol  ethers.  All  of  these  pollutants  can 
cause  reversible  or  irrevereible  toxic 
effects  following  exposure.  The 
potential  toxic  effects  include  irritation 
of  the  eyes.  nose,  throat,  and  skin. 


irritation  and  damage  to  the  blood  cells, 
heart,  liver,  and  Iddneys.  These  adverse 
health  effects  are  associated  with  a  wide 
range  of  ambient  concentrations  and 
exposure  times  and  are  influenced  by 
source-specific  characteristics  such  as 
emission  rates  and  local  meteorological 
conditions.  Health  impacts  are  also 
dependent  on  multiple  fiactora  that 
affect  human  variability,  such  as 
genetics,  age.  health  status  (e.g.,  the 
presence  of  pre-existing  disease),  and 
lifestyle. 

The  final  standards  will  reduce 
VOHAP  emissions  frt>m  shipyard 
surface  coating  operations  by  318.5  Mg/ 
yr  (350  tpy)  from  a  baseline  level  of 
1,362  Iv^g/yr  (1,497  tpy).  No  significant 
economic  impacts  are  associated  with 
the  final  standards.  No  firms  or  fecilities 
are  at  risk  of  closure  as  a  result  of  the 
final  standards,  and  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

n.  The  Standards 

The  final  rule  is  applicable  to  all 
existing  and  new  shipbuilding  and 
repair  facilities  that  are  major  sources  of 
HAP  or  are  located  at  plant  sites  that  are 
major  sources.  Major  soiuce  facilities 
that  are  subject  to  this  rule  must  not 
apply  any  marine  coating  vrith  a 
VOHAP  content  in  excess  of  the 
applicable  limit  and  must  implement 
the  work  practices  required  in  the  rule. 
Section  112(a)  of  the  CAA  defines  major 
source  as  a  source,  or  group  of  sources, 
located  within  a  contiguous  area  and 
under  common  control  that  emits  or  has 
the  potential  to  emit,  considering 
controls,  9.1  Mg/yr  (10  tpy)  or  more  of 
any  individual  HAP  or  22.7  Mg/yr  (25 
tpy)  or  more  of  any  combination  of 
HAP.  Area  sources  are  stationary 
sources  that  do  not  qualify  as  "major." 
The  term  "affected  source"  as  used  in 
this  rule  means  the  total  of  all  HAP 
emission  points  at  each  shipbuilding 
and  ship  repair  facility  that  is  subject  to 
the  rule.  "Potential  to  emit"  is  defined 
in  the  Section  112  General  Provisions 
(40  CFR  63.2)  as  "the  maximum 
capacity  of  a  stationary  source  to  emit 
a  pollutant  imder  its  physical  or 
operational  desim." 

To  determine  the  applicability  of  this 
rule  to  facilities  that  are  within  a 
contiguous  area  of  other  HAP-emitting 
emission  sources  that  are  not  part  of  the 
source  category  covered  by  this  rule,  the 
owner  or  operator  must  determine 
whether  the  plant  site  as  a  whole  is  a 
major  source.  A  formal  HAP  emissions 
inventory  must  be  used  to  determine  if 
total  HAP  emissions  from  all  HAP 
emission  sources  at  the  plant  site  meets 
the  definition  of  a  major  source.  The 
actual  emissions  of  HAP  from  most 


^pyards  are  substantially  less  than  the 
major  sotirce  cutoff  limits  (i.e.,  9.1  Mg/ 
yr  (10  tpy)  of  any  single  HAP,  or  22.8 
Mg/yr  (25  tpy)  of  all  HAP  combined).  If 
the  source  becomes  a  synthetic  minor 
source  through  accepting  enforceable 
restrictions  that  ensure  potential  and 
actual  HAP  emissions  will  be  below  the 
major  soiuce  cutoffs,  the  NESHAP  does 
not  apply.  See  promulgation  BID 
Section  2.4  for  additional  details  and 
the  associated  recordkeeping  provisions 
(see  ADDRESSES  section  of  this 
preamble). 

Existing  major  sources  may  switch  to 
area  source  status  by  obtaining  and 
complying  with  a  fwierally  enforceable 
limit  on  their  potential  to  emit  prior  to 
the  "compliance  date"  of  the  regulation. 
The  "compliance  date"  for  this 
regulation  is  defined  as  December  16, 
1996.  New  major  sources  are  required  to 
comply  with  the  NESHAP  requirements 
upon  start  up  or  the  promulgation  date, 
whichever  is  later.  Existing  major 
sources  may  switch  to  area  source  status 
by  obtaining  and  complying  with  a 
federally  enforceable  limit  on  their 
potential  to  emit  that  makes  the  facility 
an  area  source  prior  to  the  "compliance 
date"  of  the  regulation.  The  compliance 
date  for  this  regulation  is  December  16. 
1996.  A  facility  that  has  not  obtained 
federally  enforceable  limits  on  its 
potential  to  emit  by  the  compliance 
date,  and  that  has  not  complied  with  the 
NESHAP  requirements,  will  be  in 
violation  of  the  NESHAP.  New  major 
sources  are  required  to  comply  with  the 
NESHAP  requirements  upon  start-up  or 
the  promulgation  date,  whichever  is 
later.  All  sources  that  are  major  sources 
for  HAP  on  the  compliance  date  are 
required  to  comply  permanently  with 
the  NESHAP  to  ensure  that  the 
maximum  achievable  reductions  in 
toxic  emissions  are  achieved  and 
maintained.  All  major  sources  for  HAP 
on  the  "compliance  date"  are  required 
to  comply  permanently  with  the 
NESHAP  to  ensuiB  that  the  maximum 
achievable  reductions  in  toxic  emissions 
are  achieved  and  maintained. 

The  final  standards  impose  limits  on 
the  VOHAP  content  of  23  types  of 
coatings  used  at  shipyards.  Compliance 
with  the  VOHAP  limits  must  be 
demonstrated  on  a  monthly  basis.  The 
promulgated  standards  include  four 
compliance  options  to  allow  owners  or 
operators  flexibility  in  demonstrating 
compliance  with  the  VOHAP  limits.  The 
final  standards  also  allow  for  an 
alternative  means  of  compliance  other 
than  using  compliant  coatings,  if 
approved  by  the  Administrator.  The 
Administrator  shall  approve  the 
alternative  means  of  limiting  emissions 
if,  in  the  Administrator's  judgment. 
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(after  control)  wmiteiong  of  VOHAP  per 
vohmie  solids  applied  will  be  no  greater 
than  those  firom  tn#  use  of  coatingB  that 
comply  with  the  applicable  VOHAP 
Umits. 

The  final  standards  also  require  that 
all  handling  and  transfer  of  VOHAP 
containing  materials  to  and  from 
containers,  tanks,  Vats,  vessels,  and 
piping  systems  be  Conducted  in  a 
manner  that  minimizes  spills  and  other 
factors  leading  to  emissions.  (This 
requirement  includes  hand-  or  brush- 
application  of  coatings.)  In  addition, 
containers  of  thinning  solvent  or  waste 
that  hold  any  VOHAP  must  be  normally 
cloaed  (to  minimize  evaporation)  unless 
materials  are  being  added  to  or  removed 
from  them. 

Owners  or  operators  of  existing 
shipbuilding  and  ship  repair  (surfece 
coating)  operations  subject  to  the 
requimnoits  pnxnvlgated  under 
Section  112(d)  of  the  CAA  are  reouiied 
to  comply  with  the  standards  within  1 
year  fit>m  December  15. 1995.  Owners 
or  operators  of  new  shipbuilding  and 
ship  repair  (surface  coeting)  operations 
%vitn  initial  startup  before  or  after 
December  15. 1996  are  required  to 
comply  with  all  requirements  of  the 
standards  upon  startup.  The  first 
requirement  is  the  ititial  notification 
due  6  months  befor^  start  up. 

nL  Smnmaiy  of  Impacts 

These  standards  will  reduce 
nationwide  emissions  of  HAP  from 
shipbuilding  and  sh^p  repair  (sur&oe 
coeting)  operations  by  approximately 
318.5  Mg  (350  tons)  in  1997  compared 
to  the  emissions  that  would  result  in  the 
absence  of  the  standards.  These 
standards  will  also  i^uce  volatile 
oiganic  compounds  |[VOC)  emissions 
from  those  same  shipbuilding  and  ship 
repair  (surface  coating)  operations  by 
approximately  837  Mg  (920  tons)  in 
1997  compared  to  the  emissions  that 
would  result  in  the  absence  of  the 
standards.  No  significant  adverse 
secondary  air.  watery  solid  waste,  or 
energy  impacts  are  anticipated  from  the 
promulgation  of  these  standards. 

bnplementation  of  this  regulation  is 
expected  to  result  in  nationwide 
annualized  costs  for  existing  shipyards 
of  about  $2  million  beyond  baseline. 
This  estimation  is  baaed  on  an  analysis 
of  the  application  of  VOHAP  limits  on 
marine  coatings  at  all  existing  major 
source  facilities  not  (nirrently  controlled 
to  the  level  of  the  standards. 

The  economic  impact  analysis 
conducted  prior  to  pfoposal  showed 
that  the  economic  im|>acts  from  the 
proposed  standard  wDuld  be 
insignificant.  An  update  of  the 
economic  impact  analysis  (due  to 


revisions  to  the  final  rule)  indicates  that 
the  original  conclusion  still  holds  true. 
Implementation  of  the  rule  is  not 
expected  to  cause  significant  economic 
impacts  for  the  35  major  source  fadhties 
in  this  industry. 

IV.  Significant  Changes  to  the  Proposed 
Standards 


UMI 


A.  Public  Participation 

The  standards  were  proposed  and  the 
preamble  was  pubUshed  in  the  Federal 
Register  on  December  6, 1994  (59  PR 
62681).  The  preamble  to  the  proposed 
standards  discussed  the  availability  of 
the  r^ufatory  text  and  proposal  BID, 
which  described  the  regulatory 
alternatives  considered  and  the  impacts 
of  those  alternatives.  Public  comments 
were  solicited  at  the  time  of  proposal, 
and  copies  of  the  regulatory  text  and 
BID  were  distributed  to  interested 
parties.  Electronic  versions  of  the 
preamble,  reguktion.  and  BID  were 
made  available  to  interested  parties  via 
theTTN  (see  SUPPLEMEKTARY 
MPOnMATKM  section  of  this  preamble). 

To  provide  interested  persons  the 
opportunity  for  oral  presentation  of 
data,  views,  or  aiguments  concerning 
the  proposed  standards,  a  public 
hearing  was  held  on  January  18, 1995  in 
Research  Triangle  Park.  North  Carolina. 
The  public  comment  period  was  from 
December  6, 1994  to  February  17. 1995. 
In  all.  22  comment  letters  were  received 
(including  one  duplicate).  The 
comments  have  b^n  carefully 
considered,  and  changes  have  be«i 
made  to  the  proposed  standards  when 
determined  by  the  Administrator  to  be 
appropriate. 

B.  Comments  on  the  Proposed 
Standards 

Comments  on  the  proposed  standards 
were  received  from  22  commenters;  the 
commenters  were  comprised  mainly  of 
States,  shipyard  owners  or  operators, 
marine  coating  manufacturers, 
environmental  groups,  and  trade 
associations.  A  detailed  discussion  of 
these  comments  and  responses  can  be 
found  in  the  promulgation  BID,  which 
is  referred  to  in  the  ADDRESSES  section 
of  this  preamble.  The  summary  of 
comments  and  responses  in  the  BID 
serve  as  the  basis  for  the  revisions  that 
have  been  made  to  the  standards 
between  proposal  and  promulgation. 
(Some  additional  changes  have  been 
made  to  clarify  the  standards  and 
improve  their  organization.)  Most  of  the 
comment  letters  contained  multiple 
comments.  For  siunmaiy  purposes,  the 
comments  were  grouped  into  several 
topic  areas. 


C.  Significant  Comments/Changes 

Several  changes  have  been  made  since 
the  proposal  of  these  standards.  The 
majority  of  the  changes  have  been  made 
to  clarify  portions  of  the  rule  that  were 
unclear  to  the  commenters.  A  summary 
of  the  major  comments  and  changes  is 
presmted  below. 

(1)  Applicability  to  Coating 
Manufacturers 

Several  commenters  asked  the  EPA  to 
regulate  the  manufiictiue  and  sale  of 
marine  coatings  rather  than  the  end 
usere  (shipvards).  While  this  approach 
has  some  obvious  advanta^s.  the  EPA 
does  not  have  authority  to  regulate  (with 
this  NESHAP)  the  manufacture  and  sale 
of  coatings  under  Section  112(d).  The 
EPA  plans  to  address  requirements  for 
coating  manufacturers  under  Section 
183(e)  of  die  CAA  by  March  1997 
through  either  a  national  rule  or  a 
control  techniques  guidelines  (CTG). 

(2)  Number  of  Major  Sources/MACT 
Floor 

Some  commentera  thought  the  EPA 
underestimated  the  number  of  major 
source  shipyards,  and  thereby  erred  in 
the  MACr  floor  determination. 
Although  the  EPA  based  the  proposed 
number  of  major  sources  on  the  best 
available  information  at  the  time,  there 
has  been  recent  additional  infcnrmation 
provided  by  the  Louisiana  Department 
of  Environmental  Quality  (Louisiana 
having  more  shipyards  than  any  other 
State)  shoMring  there  are  foiu  other 
shipyards  with  HAP  emissions  greater 
than  the  major  source  cuto%.  At  the 
same  time,  however,  the  same 
additional  infoimation  indicated  that 
one  of  the  shipyards  identified  in  the 
original  list  of  25  has  HAP  emissions 
well  below  the  major  source  cutoffa 
(based  on  recent  operating  permit  data). 

This  information  along  with  other 
State  permit  data  on  annual  paint  usage 
and  VOCA^OHAP  emissions  indicates 
that  there  are  35  major  sources,  instead 
of  the  estimated  25  discussed  in  the 
proposal  preamble.  Even  though  10 
additional  major  sources  have  been 
identified,  the  MACT  floor  would  not 
change.  At  proposal,  the  EPA  based  the 
MACT  floor  on  the  control  achieved  by 
the  best-performing  5  sources,  as 
required  by  Section  112  (d)(3)  of  the 
CAA  when  there  are  less  than  30 
sources  in  the  category.  If  there  are  35 
sources  in  the  category,  the  MACT  floor 
woiUd  be  based  on  the  best-performing 
4.2  sources  (12  percent  of  the  35)  as 
required  by  Section  112  (d)(3).  Under 
both  situations,  the  MACT  floor  is  the 
same. 

Another  point  to  be  considered  is  that 
even  if  there  are  45  major  source 


shipyards,  the  best  12  percent  is  still 
represented  by  the  best  0.12  x  45  =  5.4 
or  best  5  yards.  Both  the  MACT  floor 
and  the  associated  marine  coating 
VOHAP  limits  would  be  identical.  Since 
the  NESHAP  proposal  date,  the  Navy 
has  adopted  VOC  limits  identical  to  (or 
more  stringent  than)  the  1992  California 
limits  for  dl  Naval  shipyards  and  Navy- 
related  work.  Since  at  least  two  of  the 
Naval  shipyards  qualify  as  major 
sources,  if  the  MACT  floor  were  to  be 
recalculated  today,  the  limits  would  be 
identical  to  the  proposed  (and 
promulgated)  limits,  regardless  of  the 
approach  used  to  determine  the  mean  or 
median  level  of  control.  The  Louisiana 
limits,  which  are  less  stringent  for  the 
major  use  categories  of  coatings,  would 
not  enter  into  any  of  the  floor 
calculations. 

Recent  indications  from  the  Navy  and 
other  industry  representatives  reveal 
that  fewer  affected  sources  exist  today 
because  of  base  closings  and 
consolidation  efforts.  The  original 
estimation  of  25  major  source  shipyjsrds 
was  based  on  annual  paint  and  solvent 
usage,  type  of  work  conducted  (new 
construction  versus  repair),  number  of 
employees,  and  type  (size)  of  vessels 
serviced.  The  (weighted)  average  Hi^ 
concentration  of  all  marine  coatings  is 
Ml  integral  part  of  emissions  estimates 
and  determining  if  a  shipyard  qualifies 
as  a  major  source  facility.  Other  HAP- 
emitting  processes  at  most  shipyards 
such  as  welding,  metal  forming/cutting, 
and  abrasive  blasting  exist,  but  the  vast 
majority  of  HAP  emissions  come  from 
organic  solvents  used  in  marine  paints 
and  solvents  used  for  thinning  and 
cleaning. 

(3)  Elimination  of  Compliance  Option  1 

Proposed  compliance  option  1 
required  that  each  and  every  container 
of  coating  be  tested  or  certified  prior  to 
application.  Based  on  comments 
pertaining  to  its  impracticality  and  the 
unrealistic  costs  associated  with  testing/ 
certifying  every  container  of  coating, 
compliance  option  1  was  eliminated 
from  the  final  rule.  The  flow  diagram 
(included  as  Figure  1  in  the  regulation) 
summarizing  the  various  compliance 
options  was  similarly  revised  and 
simplified. 

(4)  Training  Requirements 

In  the  proposed  rule,  the  EPA 
required  training  and  certification  for  all 
personnel  involved  with  paints  and/or 
solvents.  There  were  several  comments 
regarding  the  inappropriate  amount  and 
level  of  detail  involved  with  the  training 
and  annual  personnel  certifications. 
Some  commenters  indicated  that  there 
was  a  high  turnover  rate  involving 


personnel,  and  the  proposed  training 
requirements  would  impose  a 
significant  impact  for  very  little 
reduction  in  HAP  emissions.  The  EPA 
has  determined  that  it  is  appropriate  to 
leave  the  details  of  training  to  the 
individual  shipyards  who  can  best 
define  the  real  needs  of  their  specific 
locations  and  applications.  Affected 
sources  are  responsible  for  complying 
with  the  standards,  and  it  is  in  their 
own  best  interest  to  ensure  that  workers 
are  aware  of  the  associated 
requirements.  Therefore,  all  training 
requirements  related  to  painting/ 
thinning,  hand  ling/ transfer  of  VOHAP- 
containing  materials,  and  certification  of 
all  personnel  involved  with  surface 
coating  operations  have  been  eliminated 
from  the  final  rule. 

(5)  Definition  of  Pleasure  Craft 
A  definition  of  pleasure  craft  has  been 

added  to  ensure  that  the  standards 
apply  only  to  those  coatings  (and 
solvents)  used  on  commercial  and 
military  vessels.  Some  commenters  were 
concerned  that,  as  proposed,  the  rule 
could  be  interpreted  to  regulate  coatings 
used  on  pleasure  crafts.  Other 
commenters  suggested  that  pleasure 
crafts  should  t>e  included.  The  EPA  did 
not  intend  to  include  coatings  used  on 
pleasure  crafts  in  these  standards.  Such 
co&tings  (applications)  will  be 
considered  imder  the  development  of 
the  Boat  Manufacturing  NESHAP. 

(6)  Definition  of  Affected  Soxirce 
The  definition  of  affected  source  was 

modified  to  ensure  that  the 
requirements  of  the  standards  apply 
only  to  those  sources  (major  source 
shipyards)  with  a  minimum  annual 
marine  coating  usage  of  1.000  L  (264.2 
gal).  The  primary  focus  of  this  NESHAP 
is  surface  coating  operations  and  this 
clarification  will  minimize/eliminate 
the  impact  on  shipyards  with  minimal 
surface  coating  emissions. 

(7)  Reporting  and  Notification  Changes 
Changes  have  also  been  made  to  the 

notification  and  reporting  schedules. 
The  initial  notification  deadline  has 
been  extended  from  120  to  180  days. 
The  frequency  of  reporting  has  also  been 
reduced  bom  the  proposed  quarterly 
requirement  to  semiannual.  This  change 
was  made  to  allow  shipyards  to  be 
consistent  with  current/upcoming  Title 
V  permit  requirements.  The  first 
compliance  certification  report  is  due  6 
months  after  the  compliance  date.      _ 

(8)  Exemptions 
Several  commenters  recommended 

that  the  EPA  adopt  some  of  the 
exemptions  provided  in  various  State 


regulations.  Since  the  MACT  floor  was 
bt^ed  on  three  shipyards  located  in 
California  and  those  yards  have 
exemptions  similar  to  those  requested, 
the  EPA  determined  there  would  be  no 
significant  impact  and  adopted  the 
following  exemptions: 

a.  Any  individual  coating  with  annual 
usage  less  than  200  liters  (52.8  gallons) 
is  exempt  frtMn  the  requirements  of  the 
standards  (i.e.,  the  applicable  VOHAP 
limit).  The  total  amount  of  all  coatings 
exempted  in  any  given  year  cannot 
exceed  1.000  Uters  (264.2  gallons);  and 

b.  Any  coating  applied  via 
nonrefillable  hand-held  aerosol  cans  is 
exempt  from  the  requirements  of  the 
standards. 

(9)  Revision  of  Equations 

The  equations  used  with  compliance 
options  2  and  3  (proposed  options  3  and 
4)  have  been  changed  so  that 
calculations  are  based  on  volume  solids. 
The  revised  equations  require  the 
VOHAP  limits  based  on  volume  solids 
be  used  in  place  of  the  VOHAP  limits 
based  on  volume  of  coating  less  water 
and  non-HAP  exempt  solvents.  This 
change  was  made  to  provide  a  uniform 
basis  for  calculating  emission 
reductions  (i.e.,  associated  with 
thinning  additions  or  add-on  control 
devices). 

(10)  Weather-related  VOHAP  limits 
The  proposal  preamble  requested 

comments  on  how  to  handle  thinning 
issues  for  various  climatic  conditions. 
The  EPA  reviewed  the  comments  and 
collected  additional  information  on  both 
cold-and  hot/humid-weather  thinning 
practices.  As  a  result  of  this 
information,  cold-weather  VOHAP 
limits  are  included  as  part  of  the  final 
rule.  If  the  temperature  is  below  4.5''C 
(40"'F)  at  the  time  the  coating  is  applied 
and  the  source  needs  to  thin  that  coatinp, 
beyond  the  applicable  VOHAP  limit,  the 
date,  time,  and  temperature  (including 
imits)  must  be  documented,  and  the 
appUcable  cold-weather  VOHAP  Umit 
may  be  used.  The  cold-weather  VOHAP 
Umits  on  a  solids  basis  were  increased 
equivalently,  but  the  actual  values  vary 
for  each  coating  category.  The  cold- 
weather  VOHAP  limits  are  applicable 
only  to  as-supplied  coatings  that  are 
greater  than  40  percenUsolids  by 
volume. 

With  regards  to  hot/humid  weather 
conditions,  the  data  and  responses  to 
Section  114  information  requests  sent 
by  EPA  to  nine  shipyards  and  other 
information  received  did  not  provide  a 
basis  for  including  a  humid  weather 
thinning  allowance.  Respondents 
identified  meteorological  conditions 
imder  which  coatings  must  be  thinned 
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or  not  applied  at  all.  Only  one  shipyard, 
which  u«M  large  quantities  of  vntat- 
baaed  preconstniction  primer, 
maintained  that  a  humid  weather 
thinning  allowance  should  be  adopted. 
Howevw.  the  shipyard  did  not  explain 
how  hydrocarboHiaaed  thinners  would 
relate  to  its  watetybased  operation. 

Hot  and  humid  weather  conditions 
appear  to  inhibit  coating  opoations 
work  less  frequently  than  does  cold 
weather.  The  difierent  responses  can 
best  be  understood  as  they  relate  to  the 
specifications  for  thinning  under 
different  climatic  conditions,  which  are 
dependent  on  paint  type  and 
manu£M:turer.  Sone  coating 
formulations  lose  at  high  temperature 
mora  oiganlc  solvent  than  others  which 
could  knd  to  thictening  (increase  in 
viscosiW)  of  the  paint.  This  occurs 
where  the  rate  of  application  is  low  and 
paint  containers  remain  uncovered. 
Nevertheless,  begiming  in  September 
1994.  shipyards  performing  work  for  the 
Navy  in  humid  donates  such  as 
Louisiana,  Florid^  and  Virginia  are 
required  by  the  Navy  to  use  paints  with 
VOHAP  contents  levels  that  are  in 
compliance  with  t|ie  limits  in  the 
NESHAP,  widiout  provision  fat 
additional  thinning.  There  is  no  reason 
that  VOHAP  limita  that  are  achievable 
for  paints  used  by  the  Navy  cannot  also 
be  achieved  for  paints  used  by 
commercial  shipyards  located  in  humid 
cHmatee  and  that,  therefore,  a  thinning 
allowance  for  hot/humid  weather 
conditicms  is  not  necessary.  If 
conditims  necessitate  application  of 
small  amount  of  nencompliant  coatings, 
the  regulation  provides  a  low  usage 
exemption  of  1,000  Uters  of  coating  per 
year. 

D.  Minor  Changes  \ 

This  section  contains  a  list  of  several 
of  the  minor  chants  to  the  final  rule. 
A  discussion  of  these  changes  can  be 
found  in  the  promolgation  BED.  (See 
ADDRESSES  section  of  this  preamble.) 

(1)  Revisions  to  definitions  and 
phrasing  have  been  made  to  clarify  the 
regulation. 

(2)  Based  on  comments  received  and 
on  changes  to  the  notification  and 
recordkeeping  and  reporting 
requiremmts,  thiMf  sections  of  the 
standard  have  beeq  reorganized  and 
overlapping  requirements  clarified  or 
eliminated. 

(3)  Table  2.  which  contains  the 
VOHAP  limits  for  the  various  coating 
categories,  baa  bem  simplified  to 
contain  only  one  m$.  of  units  (metric). 
The  oonversion  fiKtor  for  En^sh  units 
is  included  aa  a  footnote  to  the  table. 


UMI 


V.  Control  TechniqMS  Goidelioea 
(CTG) 

Section  183(bM4)  of  the  CAA  requires 
the  Administrator  to  issue  a  CTG 
document  for  limiting  VOC  and 
particulate  matter  emissions  from 
coatings  (paints)  and  solvents  used  in 
the  shipbuilding  and  ship  repair 
industry.  Since  VOHAP  emissions  firom 
this  industry  are  generally  a  subset  of 
VOC  emissions,  the  control  techniques 
evaluated  for  the  MACT  standard  are 
also  applicable  to  VOC  emissions. 
Therefore,  the  EPA  has  developed  the 
CTG  concurrently  with  the  NESHAP 
and  will  be  issuing  final  guidance  under 
a  separate  notice.  As  explained  in  the 
proposal  notice  (AD-FR-       ).  no  CTG 
is  being  issued  for  particulate  matter 
emissions. 

VL  Administrative  Requirements 

A.  Docket 

The  Dodcet  is  m  cwganized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
Docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  dociunents  so  that 
they  can  effsctively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  standards 
and  the  EPA  responses  to  significant 
comments,  the  contents  of  the  Docket 
will  serve  as  the  record  in  case  of 
judicial  review  (see  42  U.S.C 
7607(d)(7)(A)l. 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  is  currently  reviewing  the 
information  collection  request  (ICR) 
requirements  contained  in  this  rule 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  number 
2060-0330  and  EPA  ICR  number  1712.2. 

The  infinmation  required  to  be 
collected  by  this  rule  is  needed  as  pari 
of  the  overall  compliance  and 
enforcement  program.  It  is  necessary  to 
identify  the  regulated  entities  who  are 
subject  to  the  rule  and  to  ensure  their 
compliance  with  the  rule.  The 
recordkeeping  and  reporting 
requirements  are  mandatory  and  are 
being  established  under  authority  of 
Section  114  of  the  Act.  All  information 
submitted  to  the  EPA  for  which  a  claim 
of  omfidentiallty  is  made  will  be 
safaguarded  aocmding  to  the  EPA 
poUciea  set  forth  in  Title  40,  Chapter  1, 
Part  2.  Subpart  B—Coafidantiality  of 
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Information  (see  40  CFR  part  2;  41  FR 
36902.  September  1. 1976;  amended  by 
43  FR  39999,  September  8, 1978;  43  FR 
42251,  Septnnber  28, 1978;  44  FR 
17674,  March  23, 1979). 

The  total  aimual  reporting  and 
recordkeeping  burden  for  this  collection 
averaged  over  the  first  3  years  is 
estimated  to  be  $26,218  per  year.  The 
average  burden,  per  respondent,  is  772 
hours  per  year.  "Hiis  estimate  includes 
the  time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or . 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  piuposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  rule 
requires  an  initial  one-time  notification 
firom  each  respondent  and  subsequent 
notification  every  6  months  to  indicate 
their  compliance  status.  At  the  time  of 
the  initial  notification  each  respondent 
would  also  be  required  to  submit  an 
implementation  plan  that  describes 
compliance  procedures.  A  respondent 
would  also  be  required  to  keep 
necessary  records  of  data  to  determine 
compliance  with  the  standards  in  the 
regulation.  The  data  would  be  reccnded 
monthly.  A  report  would  need  to  be 
submitted  semi-annually  by  each 
respondent,  lliere  would  be  an 
estimated  35  respondents  to  the 
proposed  collection  requirements. 

Send  comments  on  the  EPA's  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 

suggested  methods  for  minimiring 

respondent  burden,  including  through 
the  uae  of  automated  coUectimi 
tachniquea  to  dw  Diractar,  OPPE 


Regulatory  Information  Division;  U.  S. 
Environmental  Protection  Agency 
(2136);  401  M  Street  SW.;  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Staeet  NW.;  Washington.  DC  20503; 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  OMB  number  and  the 
EPA  ICR  number  in  any 
correspondence. 

C.  Executive  Order  12866: 
Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  [58  FR 
51735  (October  4, 1993)1,  the  EPA  is 
required  to  judge  whether  a  regulation 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requiremwits  of 
this  Executive  Order  to  prepare  a 
regulatory  impact  analysis  (RIA).  The 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commtmities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  ri^ts  and  obligation  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  and  is  therefore  not 
subject  to  OMB  review. 

D.  Executive  Order  12875 

To  reduce  the  burden  of  federal 
regulations  on  States  and  small 
governments,  the  President  issued 
Executive  Order  12875  on  October  26, 
1993,  entitled  Enhancing  the 
Intergovernmental  Partnership.  In 
particular,  this  executive  order  is 
designed  to  require  agencies  to  assess 
the  effects  of  regulations  that  are  not 
required  by  statute  and  that  create 
mandates  upon  State,  local,  or  tribal 
governments.  Two  methods  exist  for 
complying  with  the  requirements  of  the 
executive  order:  (1)  Assure  that  funds 
necessary  to  pay  direct  costs  of 
compliance  with  a  regulation  are 
provided,  or  (2)  provide  OMB  a 
description  of  tiie  communications  and 
consultations  with  State/local/tribal 
governments,  the  nature  of  their 


concerns,  any  written  submission  from 
them,  and  the  EPA's  position  supporting 
the  need  to  issue  the  regulation. 

The  EPA  has  always  been  concerned 
about  the  effect  of  the  cost  of  regulations 
on  small  entities;  the  EPA  has  consulted 
with  and  sought  input  from  public 
entities  to  explain  costs  and  burdens 
they  may  incur. 

The  EPA  advised  interested  parties  on 
July  16,  1992  (57  FR  21592),  of  tiie 
categories  considered  as  major  and  area 
sources  of  HAP,  and  shipbuilding  and 
ship  repair  (surface  coating)  industry 
was  listed  as  a  category  of  both  major 
and  area  sources.  The  EPA  made 
significant  effort  to  hear  firom  all  levels 
of  interest  and  all  segments  of  the 
shipbuilding  and  ship  repair  industry. 
To  facilitate  comments  and  input,  the 
EPA  conducted  comprehensive  mailouts 
of  draft  and  proposal  package  materials 
in  1993  and  1994  to  shipyards. 
Department  of  the  Navy  (Naval  Sea 
Systems  Command),  marine  coating 
manufacturers,  and  State  and  local 
government  officials.  All  were  given 
opportunity  to  comment  on  the 
presented  regulatory  development 
activities  of  3ie  standard.  Throughout 
the  regulatory  development  process  and 
more  specifically  in  consultation 
meetings,  industry  representatives  from 
commercial/private  shipyards,  the  U.S. 
Navy,  and  various  trade  associations 
were  given  an  opportunity  to  comment 
on  the  proposed  regulatory  approach 
and  the  MACT  alternatives  being 
developed.  The  major  topic  areas 
resulting  from  these  discussions 
included  the  need  for  cold-weather 
thinning  limits,  flexibility  in 
compliance  approaches,  and  the  need 
for  additional  data  regarding  certain 
coating  categories  (i.e.,  inorganic  zincs). 
Some  of  these  meetings  were  held  at 
EPA,  while  others  were  conducted  at 
shipyard  locations.  In  addition, 
individual  consultations  were 
conducted  with  three  local  (air  quality 
management)  districts  in  California 
regarding  the  use  of  the  mass  of 
VOHAP/volmne  of  solids  for 
determining  compliance  when  the 
coating  is  thinned. 

The  EPA  addressed  many  of  the 
suggestions  and  comments  received 
from  State  and  local  agencies  during  the 
public  comment  period,  many  of  which 
will  reduce  the  impact  to  small 
businesses.  Some  of  these  suggestions 
resulted  in  changes  to  the  rule, 
including  modification  of  the  definition 
of  pleasure  craft  to  clarify  that  the 
standards  apply  only  to  coatings  (and 
solvents)  uMd  on  commercial  and 
military  vessels  and  not  to  boats  in  non- 
military  shipyards  less  than  20  meters 
in  length;  modification  of  the  definition 


of  affiacted  source  to  ensure  that  the 
requirements  of  the  standards  apply 
only  to  those  sources  (major  source 
shipyards)  with  a  minimum  annual 
marine  coating  usage  of  1,000  Liters 
(264.2  gallons);  exemption  of  any 
individual  coating  with  annual  usage 
less  than  200  liters  (52.8  gallons)  (i.e., 
Uie  applicable  VOHAP  limit); 
exemption  of  any  coating  applied  via 
nonrefillable  hand-held  aerosol  cans; 
making  the  eqiutions  used  to  determine 
thinning  allowance  the  same  for  all 
options  to  provide  a  uniform  basis  for 
calculating  emission  reductions  (i.e., 
associated  with  thinning  additions  or 
add-on  control  devices);  extension  of 
the  initial  notification  deadline  from 
120  to  180  days  and  reduction  of  the 
frequency  of  reporting  from  the 
proposed  quarterly  requirement  to 
semiannual,  which  allows  shipyards  to 
be  consistent  with  current/upcoming 
Title  V  permit  requirements; 
reorganization  and  clarification  of  the 
notification  and  recordkeeping  and 
reporting  requirement,  including 
revision  of  the  definitions  and  phrasing 
to  ensure  that  the  terminology  is 
understandable;  and  the  addition  of  10 
major  sources  based  on  data  provided 
by  Louisiana  and  Texas  State  agencies. 

Some  of  the  other  major  concerns  that 
were  noted  in  the  State  and/or  local 
agency  comments  and  that  were 
considered  by  the  EPA  in  developing 
the  proposed  and  final  rule  involved 
realistic  work  practice  standards, 
multiple  compliance  options  to  provide 
flexibility  for  shipyard  owners/operators 
and  State  regulators,  and  streamlining 
(or  eliminating)  any  overlapping 
recordkeeping  and  reporting 
requirements.  Documentation  of  all 
meetings  and  public  comments  can  be 
found  in  Docket  A-92-11. 

The  EPA  has  considered  the  purpose 
and  intent  of  Executive  Order  12875  and 
has  determined  that  shipbuilding  and 
ship  repair  facility  NESHAP  are  needed. 
The  rule  is  generally  required  by  statute 
under  Section  112  of  the  CAA  because 
shipbuilding  and  ship  repair  facilities 
emit  significant  quantities  of  air 
pollutants.  Through  meetings  and 
consultations  during  project 
development  and  proposal,  efforts  were 
made  to  inform  entities  of  the  costs 
required  to  comply  with  the  regulation; 
in  addition,  modifications  were  made  to 
reduce  the  burden  to  small  entities. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  the  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
If  a  preliminary  anafysis  indicates  that 
a  proposed  regulation  would  have  a 
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nignilirint  ■"aawiiii  iiapert  na  TO 
peroMt  or  msM  fl|  siBatt  wtitiM.  then 
■  nguktofy  fkodhUtty  analysis  must  be 
piaparad.  Tte  EPA's  analysis  of  these 
impaots  was  provided  te  Hm  preamble 
ts  the  pnjpased  n«e  (59  PR  «2M1)  sad 
BO  Mgative  impatis  for  sbmII  busiiiesses 
""  Timih  frsm  Hii  rbsi^in 
JncntpeiBled  into  (be  fiaal  rale. 

Pursuant  to  the  Movisions  of  5  U.S.C 
••5(b).  I  beraby  oiftify  that  this  rale  will 
not  bava  a  signifirant  economic  impact 
on  a  substantial  niUnbar  of  aaull 
business  entities.  | 

F.  Unfunded  Menittn  Act  of  1995 

Title  n  of  tbe  Uiiftuided  Mandates 
Ratem  Act  of  199$  (lAIRA).  Public 
Law  104-^  establishes  laquiranents  fiw 
Federal  aawnciesta  assess  the  eflscts  of 
their  ragidatoiy  actons  on  State,  local, 
and  tribal  govemfl^BnU  sad  tbe  private 
sector.  lAider  Sect^  202  of  the  UMRA. 
tbe  EPA  ganeially  ^ust  prepare  a 
written  statement  itoclucuag  a  cost- 
boieftt  analysis,  foi  pn^iaaed  and  final 
rules  writb  'Tederal  mandates"  that  may 
result  ia  expen^Mifee  to  Stale,  local, 
and  tribal  geveraments.  in  tbe  i^gregate, 
or  to  the  jvivate  sector,  (rfflOO  million 
or  more  in  my  1  yaar.  Before 
promulgMiiig  an  E^A  rule  for  which  a 
written  statement  i$  needed,  Sectfoa  205 
of  tbe  UMRA  geneially  requires  EPA  to 
identify  and  conaiclBr  a  reasonable 
nufliber  of  regulatory  aknnatives  and 
adopt  the  leest  costly,  most  cost- 
efiedive  or  least  biadensome  alternative 
that  achieves  the  oi^^ectives  of  the  rule. 
The  provisions  of  Staction  205  do  not 
apply  ¥rhen  they  are  inconsistent  with 
applicable  law.  Moieovw,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensom#  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  muft  have  developed 
under  Section  203  df  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
afiiacted  small  governments,  enabling 
officials  of  aAacted  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
inteigovemmental  mandates  and 
informing,  educating,  and  advising 
small  governments  on  compliance  %vith 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  m^date  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 


govainments  in  tha  aggregate,  or  to  tha 
private  sector.  Thsrafora,  the 
requirements  of  Aa  Uniiuided  Mandates 
Act  do  not  appfy  ta  this  action. 

Lial  of  Sdhjects  in  49  CFR  Part  93 

-  Environmental  protection.  Air 
poUution  control,  iacmporatian  by 
refarenoe.  Marine  coating  limits. 
Reporting  and  recoidkeeping 
requirements,  SbipbuildLBg  and  ship 
repair  standards. 

Oalad:  NovanlMr  14, 19»S. 
CawiM.9nwi. 
Aitniiugbotat. 

Far  the  reasons  set  out  in  die 
preamWe,  title  40.  chapter  I.  part  63  of 
the  Code  ctf  Federal  Regulations  is 
am^ided  as  follows: 

PART  9»-NATiONAL  EM8SI0N 
STANDAROe  FOR  HAZAIVXXIS  AM 
F0LLUTANT8  FOR  SHIPMNLDMQ 
AND  SMP  RBPAIR  (SURFACE 
COATRIQ) 

1.  Tha  authority  citation  fot  part  63 
amtinues  to  read  as  follows: 


Aiahiillj  Sectiaas  101, 112, 114, 116,  and 
301  of  the  Omd  Air  Act  (42  U.S.C  7401  et 
Mf .,  M  amended  by  P^  I^  101-«49. 104 
Stat  2399). 

2.  Section  63.14  is  amended  by 
adding  paragraph  (bN4)  through  (bNl4) 
to  read  as  follows: 


a43>i4   IncotpotaMoa  by 

•       •       •       •       • 

(b)«  •  • 

(4)  ASTM  D523-89.  Standard  Test 
Method  for  ^>ecular  Gloss,  IBR 
approved  for  §63.782. 

(5)  ASTM  D1475-90,  Standard  Test 
Method  fm  Densify  of  Paint,  Varnish, 
I^acquer,  and  Related  Products.  IBR 
approved  for  §  63.788  appendix  A. 

(6)  ASTM  D2369-03,  Standard  Test 
Method  for  Volatile  Content  of  Coatings, 
IBR  approved  for  §  63.788  appendix  A. 

(7)  ASTM  D3912-80,  Standard  Test 
Method  for  Chemical  llesistance  of 
Coatings  Used  in  Light- Water  Nuclear 
Power  Plants,  IBR  approved  for 
§63.782. 

(8)  ASTM  D4017-90,  Standard  Test 
Method  for  Water  and  Paints  and  Paint 
Materials  by  Kari  Fischer  Method.  IBR 
approved  for  §  63.788  appendix  A. 

(9)  ASTM  D4082-89,  Standard  Test 
Method  for  Effects  of  Gamma  Radiation 
on  Coatings  for  Use  in  Light- Water 
Nuclear  Power  Plants,  IBR  approved  for 
§63.782. 

(10)  ASTM  D4256-89  (reapproved 
1994],  Standard  Test  Method  for 
Determinaticm  of  the  Decontaminability 
of  Coatings  Used  in  Light- Water  Nuclear 
PowOT  Phmts,  IBR  approved  for 
§63.782. 


(11)  ASTM  03792-91.  Standard  Test 
Method  for  Watm*  Content  of  Water- 
RedudUe  Paints  by  EMrect  In|ection  into 
a  Gas  Chromatograph,  ffiR  approved  for 
S  63.788  aiqp^Mlix  A. 

(12)  ASTM  D3257-93.  Standard  Test 
Methods  for  Aromatics  in  Mineral 
Spirits  1^  Gas  Chroraato^aphy.  IBR 
approved  for  §  63.796(b). 

(13)  ASTM  E260-91.  Standard 
Practice  few  Packed  Column  Gas 
Chromatography.  IBR  approved  for 
§  63.786(b). 

(14)  ASTM  El8l>-93,  Standard 
Practice  for  Determining  the  Precision  of 
ASTM  Methods  f(v  Analysis  and 
Testing  of  Industrial  Chemicals.  IBR 
a|^»oved  for  §  63.786(b). 

3.  Part  63  is  amended  by  adding 
subpart  H  to  read  as  foUaws: 


for  SMpbuiUng  and  Ship 
(Surfaoa  Coaling) 


Sacs. 

63.780  Rehtirauhip  trf  subpart  D  to  sulqiart 
A  of  this  part. 

63.781  Applicability. 

63.782  Definitions. 

63.783  Standards. 

63.784  Compliance  dates. 

63.785  Compliance  procedures. 

63.786  Test  methods  and  procedures. 

63.787  Notification  requirements. 

63.788  Recordkeeping  and  repenting 
raquirBments. 

Table  1  to  Subpart  0  of  Part  63— General 

Provisions  of  Applicability  to  Subpart  0 
Table  2  to  Subpart  D  of  Part  63— Volatile 

Oganic  HAP  (VOHAP)  Ltanits  for  Marine 

Coatings 
Table  3  to  Subpart  n  of  Part  63— Summary 

of  Recordkeeping  and  Reporting 

Requirements 
Appendix  A  to  Subpart  0  of  Fart  63— VOC 

Data  Sheet 
Appendix  B  to  Subpart  II  of  Part  63 — 

Maximum  Allowable  Thinning  Rates  As 

a  Fimction  of  As  Supplied  VCXZ  Content 

and  Thinner  Density 

Subpart  H-Nattonal  Emiaalon 
Standanto  for  Shipbuilding  and  Ship 
Rapair  (Surtaca  Coating) 

f63.780    RalationaMp  of  subpart  n  to 
subpart  A  of  ttiis  part. 

Table  1  of  this  subpart  specifies  the 
provisions  of  subpart  A  of  this  part  that 
apply  to  owners  and  operators  of 
sources  subject  to  the  provisions  of  this 
subpart. 

163.781    AppMcabiiity. 

(a)  The  provisions  of  this  subpart 
apply  to  shipbuilding  and  ship  repair 
operations  at  any  fedlity  that  is  a  major 
source. 

(b)  The  provisions  of  this  subpart  do 
not  apply  to  coatings  used  in  volumes 
of  less  than  200  litere  (52.8  gallons)  per 


year,  provided  the  total  volume  of 
coating  exempt  undor  this  paragraph 
does  net  exceed  1,000  litere  per  year 
(264  gallons  per  year)  at  any  fedlity. 
Coatings  exempt  under  this  paragraph 
shall  be  cleariy  labeled  as  "low-usage 
exMopt,"  and  the  volume  of  each  such 
coattog  applied  titaXl  be  maintained  in 
the  facility's  records. 

(c)  The  |»ovisions  of  this  subpart  do 
not  apply  to  coatings  applied  with 
hand-held,  nonrefillable,  aerosol 
omtainers  or  to  unsaturated  polyester 
resin  (i.e.,  fibcwglass  lay-up)  coatings. 
Coatings  applied  to  suitably  prepared 
fibnglass  surfaces  for  protective  <» 
decorative  purposes  are  sul^ect  to  this 
sulmart. 

(a)  The  provisions  in  subpart  A  of  this 
part  pertaining  to  startups,  shutdowns, 
and  malfunctions  and  continuous 
monitming  do  net  apply  to  this  source 
category  unless  an  add-on  control 
system  is  used  to  comply  with  this 
subpart  in  accordance  with  §  63.783(c). 


163.782 

Tenns  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act  (CAA),  in 
subpart  A  of  put  63.  or  in  this  section 
as  follows: 

Add-on  control  system  means  an  air 
pollution  control  device  such  as  a 
carbon  absorber  or  incinerator  that 
reduces  pollution  in  an  air  stream  by 
destructicm  or  removal  prior  to 
discharge  to  the  atmosphere. 

Affected  source  means  any 
shipbuilding  or  ship  repair  fedlity 
having  surface  coating  operations  with  a 
minimum  1,000  litere  (L)  (264  gallons 
(gall)  annual  marine  coating  usage  that 
is  subject  to  this  subpart. 

Air  flask  specialty  coating  means  any 
spedal  composition  coating  applied  to 
interior  surfeoes  of  high  pressure 
breathing  air  flasks  to  provide  corrosion 
resistance  and  that  is  certified  safe  for 
use  with  breathing  air  supplies. 

Antenna  specialty  coating  means  any 
coating  applied  to  equipment  through 
which  electromagnetic  signals  must 
pass  for  reception  or  transmission. 

Antifoulant  specialty  coating  means 
any  coating  that  is  applied  to  the 
underwater  portion  of  a  vessel  to 
prevent  or  reduce  the  attachment  of 
biological  organisms  and  that  is 
registered  with  the  EPA  as  a  pestidde 
under  the  Federal  Insecticide, 
Fungidde,  and  Rodentidde  Ad. 

As  applied  means  the  condition  of  a 
coating  at  the  time  of  application  to  the 
substrate,  induding  any  thinning 
solvmt 

As  supplied  means  the  condition  of  a 
coating  before  any  thinning,  as  sold  and 
delivered  by  the  coating  manufecturer  to 
the  user. 


Batch  means  tbe  product  <rf  an 
individual  production  run  of  a  corting 
manufacturm's  process.  A  batdi  may 
vary  in  composition  from  other  batcmee 
of  the  same  produd. 

Bitumens  mean  black  or  brown 
materials  that  are  soluble  in  carbon 
disulfide  and  consist  mainly  of 
hydrocartmns. 

Bituminous  resin  coating  means  any 
coating  that  incorpmates  l^tumens  as  a 
prindpal  component  and  is  formulated 
primarily  to  be  applied  to  a  substrate  or 
surface  to  resist  ultraviolet  radiation 
and/or  water. 

Certify  means,  in  reference  to  the 
volatile  organic  compounds  (VOC) 
content  or  volatife  organic  hazudous  air 
pollutants  (VOHAP)  content  of  a 
coating,  to  attest  to  the  VOC  content  as 
determined  through  analysis  by  Method 
24  of  appendix  A  to  40  CFR  part  60  or 
through  use  of  forms  and  procedures 
outlined  in  appendix  A  of  this  subpart, 
or  to  attest  to  die  VOHAP  content  as 
determined  through  an  Administrator- 
approved  test  meSkod.  In  the  case  of 
conflicting  results.  Method  24  of 
Appendix  A  to  40  CFR  part  60  diall  taka 
precedence  over  the  forms  and 
procedures  outlined  in  appendix  A  to 
this  subpart  for  the  options  in  w^iich 
VOC  is  used  as  a  surrogate  for  VCttiAP. 
Coating  means  any  material  that  can 
be  appli^  as  a  thin  layer  to  a  substrate 
and  which  cures  to  fwm  a  ocmtinuous 
solid  film. 

Cold-weather  time  period  means  any 
time  during  which  the  ambient 
temperature  is  below  4.5X:  (40"F)  and 
coating  is  to  be  applied. 

Container  of  coating  means  the 
container  from  which  the  coating  is 
applied,  including  but  not  limited  to  a 
bucket  or  pot. 

Cure  volatiles  means  reaction 
products  which  are  emitted  during  the 
chemical  reaction  which  takes  place  in 
some  coating  films  at  the  cure 
temperature.  These  emissions  are  other 
than  those  fitim  the  solvents  in  the 
coating  and  may,  in  some  cases, 
comprise  a  significant  portion  of  total 
VOC  and/OT  VOHAP  emissions. 

Epoxy  means  any  thermoset  coating 
formed  by  reaction  of  an  epoxy  resin 
(i.e.,  a  resin  containing  a  reactive 
epoxide  with  a  curing  agent). 

Exempt  compounds  means  spedfied 
organic  compounds  that  are  not 
considered  VOC  due  to  negligible 
phfitochemical  reactivity.  Exempt 
compounds  are  specified  in  40  CFR 
51.100(s). 

Faci/ity  means  all  contiguous  or 
adjoining  property  that  is  under 
common  ownership  or  control, 
including  properties  that  are  separated 


only  by  a  road  or  other  public  right-of- 
way. 

Genera/  use  coating  meuis  Bay 
coating  that  is  not  a  apedalty  coating. 

Hazardous  air  pollutants  (HAP) 
means  any  air  pollutant  listed  in  or 
pursuant  to  section  112(b)  of  the  CAA. 

Heat  resistara  specialty  coating  means 
any  coating  that  during  normal  use  must 
withstand  s  temperature  of  at  least 
204*C  (400*F). 

Hi^-glo8s  specialty  coating  means 
any  coating  that  achieves  at  least  85 
percent  reflectance  on  a  60  degree  meter 
%vben  tested  by  ASTM  Method  D523 
(incOTporatien  by  refarenoe — see 
§63.14). 

Hi^-temperatare  specialty  coating 
means  any  coating  that  during  normal 
use  must  %ritbstnd  a  tempereture  of  at 
least  426n:  (800"F). 

Inorganic  zinc  (high-build)  specialty 
coating  means  a  coating  that  ccmtains 
960  grams  per  liter  (8  pounds  per 
gallmi)  or  more  elemental  zinc 
incorporated  into  an  inorganic  silicate 
binder  that  is  applied  to  steel  to  provide 
galvanic  corrosion  resistance.  (These 
coatings  are  typically  applied  at  more 
than  2  mil  dry  film  thickness.) 

Major  source  means  any  source  that 
emits  or  has  the  potential  to  emit,  in  the 
aggregate,  9.1  megagrams  per  year  (10 
tons  per  year)  or  more  of  any  HAP  or 
22.7  megagrams  per  year  (25  tons  per 
year)  or  more  of  any  combination  of 
HAP. 

Maximum  allowable  thinning  ratio 
means  the  maximum  volxune  of  thinner 
that  can  be  added  per  volume  of  coating 
without  violating  the  standards  of 
§  63.783(a),  as  determined  using 
Equation  1  of  this  subpart. 

Military  exterior  specialty  coating  or 
Chemical  Agent  Resistant  Coatings 
("CARC")  means  any  exterior  topcoat 
applied  to  military  or  U.S.  Coast  Guard  - 
vessels  that  are  subjed  to  spedfic 
chemical,  biological,  and  radiological 
washdown  requirements. 

Mist  specialty  coating  means  any  low 
viscosity,  thin  film,  epoxy  coating 
applied  to  an  inorganic  zinc  primer  that 
penetrates  the  porous  zinc  primer  and 
allows  the  occluded  air  to  escape 
through  the  paint  fihn  prior  to  curing. 
Navigational  aids  specialty  coating 
means  any  coating  applied  to  Coast 
Guard  buoys  or  other  Coast  Guard 
waterway  markere  when  they  are 
recoated  aboard  ship  at  their  usage  site 
and  immediately  returned  to  the  water. 
Nonskid  specialty  coating  means  any 
coating  applied  to  Uie  horizontal 
surfeoes  of  a  marine  vessel  for  the 
spedfic  purpose  of  providing  slip 
resistance  for  personnel,  vehicles,  or 
aircraft. 
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NonvolatUes  (o^  vt^ume  solids)  means 
substances  that  da  not  evaporate 
readily,  l^is  tmn  nfiras  to  the  fifaiF 
forming  material  df  a  coating. 

Noimedfy  closed  means  a  container  or 
piping  system  is  closed  unless  an 
operator  is  actively  engaged  in  adding  or 
removing  material. 

Nuclear  special^  coating  means  any 
protective  coating  used  to  seal  porous 
siufaces'  such  as  steel  (or  concrete)  that 
otherwise  would  be  subject  to  intrusion 
by  radioactive  materials.  These  coatings 
must  be  resistant  te  long-term  (service 
life)  cumulative  radiation  exposure 
(ASTM  I>«082--8g  (incorporation  by 
reference— flee  §  63.14)),  relatively  easy 
to  decontaminate  (ASTM  D4256-89 
(reapproved  19041  (incorporation  by 
refeienco    sec  §  63.14)).  and  resistant  to 
various  chemicals  to  which  the  coatings 
are  likely  to  be  axpbsad  (ASTM  03912- 
80  (incorpofation  by  reference — see 
§  63.14)).  (For  nuclear  coatings,  see  the 
general  protective  •equirements 
outlined  by  the  U.S.  Nuclear  Regulatory 
Commission  in  a  refport  entitled  "U.S. 
Atomic  Energy  Ccniimission  Regulatory 
Guide  1.54"  dated  June  1973,  available 
through  the  Govenioient  Printing  Office 
at  (202)  512-2249  fi$  document  number 
A74062-00001.] 

Operating  parantpter  value  means  a 
minimum  or  maxii$um  value 
established  for  a  control  device  or 
process  parameter  that,  if  achieved  by 
itself  or  in  combination  with  one  or 
more  other 'operatiiig  parameter  values, 
determines  that  an  owner  or  operator 
has  complied  with  an  applicable 
emission  limitation  or  standard. 

Organic  zinc  specialty  coating  means 
any  coating  derived  from  zinc  dust 
incorporated  into  aa  organic  binder  that 
contains  more  than  960  grams  of 
elemental  zinc  per  Kter  (8  pounds  per 
gallon)  of  coating,  a$  applied,  and  Uiat 
is  used  for  the  expressed  purpose  of 
corrosion  protection. 

Pleasure  craft  me^s  any  marine  or 
fresh-water  vessel  used  by  individuals 
for  noncommercial,  inonmilitary,  and 
recreational  purposes  that  is  less  than 
20  meters  in  length.  A  vessel  rented 
exclusively  to  or  chartered  by 
individuals  for  such  purposes  shall  be 
considered  a  pleasure  craft. 

Pretreatment  wa^  primer  specialty 
coating  means  any  qoating  that  contains 
a  minimum  of  0.5  percent  acid,  by  mass, 
and  is  applied  only  to  bare  metal  to  etch 
the  surfece  and  enhance  adhesion  of 
subsequent  coatings^ 

Repair  and  maintenance  of 
thermoplastic  coatiiig  of  commercial 
vessels  (specialty  coating}  means  any 
vinyl,  chlorinated  rubber,  or  bituminous 
resin  coating  that  is  applied  over  the 
same  type  of  existing  coating  to  perform 


the  partial  racoating  of  any  in-use 
commercial  vesseL  (This  definition  does 
not  include  coal  tar  epoxy  coatings, 
which  are  considered  "general  use" 
coatings.) 

Rubber  camouflage  specialty  coating 
means  any  specially  formulated  epoxy 
coating  used  as  a  camouflage  topcoat  for 
exterior  submarine  hulls  and  sonar 
domes.  Sealant  fior  thermal  spray 
aluminum  means  any  epoxy  coating 
applied  to  thermal  spray  aluminum 
surfeces  at  a  maximum  thickness  of  1 
dry  mil. 

Ship  means  any  marine  or  fresh-water 
vessel  used  for  military  or  commercial 
operations,  including  self-propelled 
vessels,  those  propelled  by  other  craft 
(barges),  and  navigational  aids  (buoys). 
This  definition  includes,  but  is  not 
limited  to.  all  military  and  Coast  Guard 
vessels,  commercial  cargo  and  passenger 
(cruise)  ships,  ferries,  barges,  tankers, 
container  ships,  patrol  and  pilot  boats, 
and  dredges.  For  purposes  of  this 
subpart,  pleasure  crafts  and  offshore  oil 
and  gas  drilling  platforms  are  not 
considered  ships. 

Shipbuilding  and  ship  repair 
operations  means  any  building,  repair, 
repainting,  converting,  or  alteration  of 
ships. 

Special  marking  specialty  coating 
means  any  coating  that  is  used  for  safety 
or  identification  applications,  such  as 
maiidngs  on  flight  decks  and  ships' 
numbers. 

Specialty  coating  means  any  coating 
that  is  manufectiued  and  used  for  one 
of  the  specialized  applications 
described  within  this  list  of  definitions. 
Specialty  interior  coating  means  any 
coating  used  on  interior  surfaces  aboard 
U.S.  military  vessels  pursuant  to  a 
coating  specification  that  requires  the 
coating  to  meet  specified  fire  retardant 
and  low  toxicity  requirements,  in 
addition  to  the  other  applicable  military 
physical  and  performance  requirements. 
Tack  specialty  coating  means  any  thin 
film  epoxy  coating  applied  at  a 
maximum  thickness  of  2  dry  mils  to 
prepare  an  epoxy  coating  that  has  dried 
beyond  the  time  limit  specified  by  the 
manufacturer  for  the  appUcation  of  the 
next  coat. 

Thinner  means  a  liquid  that  is  used  to 
reduce  the  viscosity  of  a  coating  and 
that  evaporates  before  or  during  the  cure 
of  a  film. 

Thinning  ratio  means  the  volumetric 
ratio  of  thinner  to  coating,  as  supplied. 
Thinning  solvent:  see  Thinner. 
Undersea  weapons  systems  specialty 
coating  means  any  coating  applied  to 
any  component  of  a  weapons  system 
intended  to  be  launched  or  fired  fit)m 
under  the  sea. 


Volatile  organic  compounds  (VOC)  is 
as  defined  in  §  S1.100(s)  of  this  chapter. 

Volatile  organic  haaadous  air 
pollutants  (VOHAP)  means  any 
compound  listed  in  or  pursuant  to 
section  112(b)  of  the  CAA  that  contains 
carlxHi.  excluding  metallic  carbides  and 
carbonates.  Hiis  definition  includes 
VOC  listed  as  HAP  and  exempt 
compounds  listed  as  HAP. 

Weld-through  preconstruction  primer 
(specialty  coating)  means  a  coating  that 
provides  corrosion  protection  for  steel 
during  inventory,  is  typically  applied  at 
less  thian  1  mil  dry  fiki  thidkness,  does 
not  require  removal  prior  to  welding,  is 
temperatiu«  resistttit  (bum  back  from  a 
weld  is  less  than  1.25  centimeters  (0.5 
inch]),  and  does  not  normally  require 
removal  before  appl)ring  film-building 
coatings,  including  inorganic  zinc  hi^- 
build  coatings.  When  constructing  new 
vessels,  there  may  be  a  need  to  remove 
areas  of  weld-through  preconstruction 
primer  due  to  surface  damage  or 
contamination  prior  to  application  of 
film-building  coatings. 

S63.7B3    Standards. 

(a)  No  owner  or  operates  of  any 
existing  or  new  afiiscted  source  shall 
cause  or  allow  the  application  of  any 
coating  to  a  ship  wiUi  an  as-applied 
VOHAP  content  exceeding  the 
applicable  limit  given  in  Table  2  of  this 
subpart,  as  determined  by  the 
procedures  described  in  §63.785  (c)(1) 
through  (c)(4).  For  the  compliance 
procedives  described  in  §  63.785  (c)(1) 
through  (c)(3),  VOC  shall  be  used  as  a 
surrogate  for  VOHAP,  and  Method  24  of 
Appendix  A  to  40  CFR  part  60  shall  be 
used  as  the  definitive  measure  for 
determining  compliance.  For  the 
compliance  procedure  described  in 
§  63.785(c)(4),  an  alternative  test  method 
capable  of  measuring  independent 
VOHAP  shall  be  used  to  determine 
compliance.  The  method  must  be 
submitted  to  and  approved  by  the 
Administrator. 

(b)  Each  owner  or  operator  of  a  new 
or  existing  afliected  source  shall  ensure 
that: 

(1)  All  handling  and  transfer  of 
VOHAP-containing  materials  to  and 
bom  containers,  tanks,  vats,  drums,  and 
piping  systems  is  conducted  in  a 
manner  that  minimizes  spills. 

(2)  All  containers,  tanks,  vats,  drums, 
and  piping  systems  are  free  of  cracks, 
holes,  and  other  defects  and  remain 
closed  unless  materials  are  being  added 
to  or  removed  fit)m  them. 

(c)  Approval  of  alternative  means  of 
limiting  emissions.  (1)  The  owner  or 
operator  of  an  afiiacted  source  may  apply 
to  the  Administrator  for  permission  to 
use  an  alternative  means  (such  as  an 


add-on  control  system)  of  limiting 
emissioas  from  coating  (operations.  The 
application  must  include: 

u)  An  engineering  material  balance 
evaluation  that  provides  a  comparison 
of  the  emissions  that  would  be  achieved 
using  the  alternative  means  to  those  that 
would  result  from  using  coatings  that 
comply  with  the  limits  in  Table  2  of  this 
subpart,  or  the  results  from  an  emission 
test  that  aocmately  measures  the  capture 
efficiency  and  control  device  efficiency 
achieved  by  the  control  system  and  the 
composition  of  the  associated  coatings 
so  that  the  emissions  comparison  can  be 
made; 

(11)  A  proposed  monitoring  protocol 
that  includes  operating  parameter 
values  to  be  monitored  for  compliance 
and  an  explanation  of  how  the  onerating 
parameter  values  will  be  establisned 
through  a  performance  test;  and 

(iii)  Details  of  appropriate 
recordkeeping  and  reporting 
procedures. 

(2)  The  Administrator  shall  approve 
the  alternative  means  of  limiting 
emissions  if,  in  the  Administrator's 
judgment,  postcontrol  emissions  of 
VOHAP  per  voliune  applied  solids  will 
be  no  greater  than  those  from  the  use  of 
coatings  that  comply  with  the  limits  in 
Table  2  of  this  subpart. 

(3)  The  Administrator  may  condition 
approval  on  operation,  maintenance, 
and  monitoring  requirements  to  ensure 
that  emissions  &t>m  the  source  are  no 
greater  than  those  that  would  otherwise 
result  from  this  subpart.  §63.784 
Compliance  dates. 

(a)  Each  owner  or  operator  of  an 
existing  afiiected  source  shall  comply 
within  1  year  after  the  effective  date  of 
this  subpart. 

(b)  Each  owner  or  operator  of  an 
existing  unaffected  area  source  that 
increases  its  emissions  of  (or  its 
potential  to  emit)  HAP  such  that  the 
source  becomes  a  major  source  that  is 
subject  to  this  subpart  shall  comply 
within  1  year  after  the  date  of  becoming 
a  major  source. 

(c)  Each  owner  or  operator  of  a  new 
or  reconstructed  source  shall  comply 
with  this  subpart  according  to  the 
schedule  in  §  63.6(b). 

f63.7SS   CompHanoeprooeduree. 

(a)  For  each  batch  of  coating  that  is 
received  by  an  affected  source,  the 
owner  or  operator  shall  (see  Figure  1  of 
this  section  for  a  flow  diagram  of  the 
compliance  procedures): 

(1)  Determine  the  coating  category 
and  the  applicabfe  VOHAP  limit  as 
specified  in  §  63.783(a). 

(2)  Certify  the  as-supplied  VOC 
ciHitent  of  the  batch  of  coating.  The 
owner  or  operator  may  use  a 


certification  supplied  by  the 
manufecturer  for  the  b^Ch.  although  the 
owner  or  operator  retains  liability 
diould  subseqiient  testing  reveal  a 
violation.  If  the  o«vner  or  operator 
performs  the  oertificaticMi  testing,  only 
one  of  the  containen  in  which  the  batch 
of  coating  was  received  is  required  to  be 
tested. 

(b)(1)  In  lieu  of  testing  each  batch  of 
coating,  as  applied,  the  owner  or 
operator  may  determine  compliance 
with  the  VOHAP  limits  using  any 
combination  of  the  procedures 
described  in  paragraphs  (c)(1),  (c)(2). 
(c)(3),  and  (c)(4)  of  this  section.  The 
procedure  used  for  each  coating  shall  be 
determined  and  documented  prior  to 
application. 

(2)  The  results  of  any  compliance 
demonstration  conducted  by  the 
affected  source  or  any  regulatory  agency 
using  Method  24  shall  take  precedence 
over  the  results  using  the  procedures  in 
paragraphs  (c)(1).  (c)(2).  or  (c)(3)  of  this 
section. 

(3)  The  results  of  any  compliance 
demonstration  conducted  by  the 
affected  source  or  any  regxxlatory  agency 
using  an  approved  test  method  to 
determine  VOHAP  content  shall  take 
precedence  over  the  results  using  the 
procediues  in  paragraph  (c)(4)  of  this 
section. 

(c)(1)  Coatings  to  which  thinning 
solvent  will  not  be  added.  For  coatings 
to  which  thinning  solvent  (or  any  other 
material)  will  not  be  added  imder  any 
circumstance  or  to  which  only  water  is 
added,  the  owner  or  operator  of  an 
affected  source  shall  comply  as  follows: 

(i)  Certify  the  as-applied  VOC  content 
of  each  batch  of  coating. 

(ii)  Notify  the  persons  responsible  for 
applying  the  coating  that  no  thinning 
solvent  may  be  added  to  the  coating  by 
affixing  a  label  to  each  container  of 
toating  in  the  batch  or  through  another 
means  described  in  the  implementation 
plan  required  in  §  63.787(b). 

(iii)  It  the  certified  as-applied  VOC 
content  of  each  batch  of  coating  used 
during  a  calendar  month  is  less  than  or 
equal  to  the  applicable  VOHAP  limit  in 
§  63.783(a)  (either  in  terms  of  g/L  of 
coating  or  g/L  of  solids),  then 
compliance  is  demonstrated  for  that 
calendar  month,  unless  a  violation  is 
revealed  using  Method  24  of  Appendix 
A  to  40  CFR  part  60. 

(2)  Coatings  to  which  thinning  solvent 
will  be  added — coating-by-coating 
compliance.  For  a  coating  to  which 
thinning  solvent  is  routinely  or 
sometimes  added,  the  owner  or  operator 
shall  comply  as  follows: 

(i)  Prior  to  the  first  application  of  each 
batdi.  deumate  a  single  thinner  fcM-  the 
coating  andcalculate  the  maximum 


allowd>le  thinning  ntio  (or  ratios,  if  the 
affected  source  complies  with  the  cold- 
weather  limits  in  adttition  to  the  other 
limiU  specified  in  T^le  2  of  this 
subpart)  for  eeck  batch  as  follows: 

^    KXVOHAPlimit)-mvoc  ^^ 

where: 

RsMaximum  allowable  thinning  ratio 
for  a  given  batch  (L  thinner/L 
coating  as  suppUed); 

V(sVolume  fraction  of  solids  in  the 
batch  as  supplied  (L  soUds/L 
coating  as  supplied); 

VOHAP  lunit=Maximum  allowable  as- 
applied  VOHAP  content  of  the 
coating  (g  VCXIAP/L  solids); 

mvoc^VOC  content  of  the  batch  as 
supplied  [g  VOC  (including  cure 
volatiles  and  exempt  compounds  on 
the  HAP  list)/L  coating  (including 
water  and  exempt  compounds)  as 
supplied); 

Dih=Density  of  the  thinner  (g/L). 

If  V,  is  not  supplied  directly  by  the 
coating  manufecturer,  the  owner  (» 
operator  shall  determine  V.  as  follows: 


V,=l- 


where: 


m 


voiMifcs 


■*« 


Eqn.  2 


m»otauie«=Total  volatiles  in  the  batch, 
including  VOC.  water,  and  exempt 
compounds  (g/L  coating);  and 
D.v(=Average  density  of  volatiles  in  the 
batch  (g/L). 

The  procedures  specified  in 
§  63.786(d)  may  be  used  to  determine 
the  values  of  variables  defined  in  this    . 
paragraph.  In  addition,  the  owner  or 
operator  may  choose  to  construct 
nomographs,  based  on  Equation  1  of  this 
subpart,  similar  or  identical  to  the  one 
provided  in  appendix  B  of  this  subpart 
as  a  means  of  easily  estimating  the 
maximum  allowable  thinning  ratio. 

(ii)  Prior  to  the  first  application  of 
each  batch,  notify  painters  and  other 
persons,  as  necessary,  of  the  designated 
thinner  and  maximiun  allowable 
thinning  ratio(s)  for  each  batch  of  the 
coating  by  affixing  a  label  to  each 
container  of  coating  or  through  another 
means  described  in  the  implementation 
plan  required  in  § 63.787(b). 

(iii)  By  the  15th  day  of  each  calendar 
month,  determine  the  voliune  of  each 
batch  of  the  coating  used,  as  supplied, 
during  the  previous  month. 

(iv)  By  the  15th  day  of  each  calendar 
month,  determine  the  total  allowable 
volume  of  thinner  for  the  coating  used 
during  the  previous  month  as  fallows: 
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V*=S(RxV,).+5;(R^xV,,^).        Bqn.  3 


where: 

Vdr^Total  allowable  volume  of  thinner 
for  the  previotis  month  (L  thinner): 
V|.= Volume  of  each  batch,  as  supplied 
and  before  bekig  thinned,  used 
during  non-coid-weather  days  of 
the  previous  lionth  (L  coating  as 
supplied): 
Rcou^^Maximum  allowable  thinning  ratio 
for  each  batch  i  used  diuing  cold- 
weather  days  (L  thinner/L  coating 
as  supplied); 
ViMau= Volume  of  tach  batch,  as 

supplied  and  l^efaro  being  thinned, 
used  during  odld-weathm  days  of 
the  i»«vious  nionth  (L  coating  as 
supplied): 
isEoch  b^ch  of  costing;  and 
nsTotal  munber  ofbatches  of  the 
coating, 
(v)  By  the  15th  d#y  of  each  calendar 
month,  determine  4ia  volume  of  thinner 
actually  used  with  the  coating  diuing 
theraevious  month. 

(vi)  If  the  vohima  of  thinner  actually 
used  with  the  coati|ig  (paragraph 
(c)(3)(v)  of  this  section]  is  less  than  or 
equal  to  ibe  total  allowable  volume  of 
thinner  hit  the  coating  [paragraph 
(cM3)(iv)  of  this  section),  then 
compliance  is  demonstrated  for  the 
coatk^  fm  the  previous  month,  unless 
a  violation  is  revealed  using  Method  24 
of  Appendix  A  to  4#  CFR  part  60. 
(3)  Coatings  to  which  the  same 
thinning  solvent  wiU  be  added— g^up 
compliance.  For  coatings  to  which  the 
same  thinning  solvit  (or  other 
material)  is  routine^  or  sometimes 
added,  the  ownm*  ot  operator  shall 
comply  as  follows: 

(i)  Designate  a  single  thinner  to  be 
added  to  each  coatiag  during  the  month 


and  "group"  coatings  according  to  their 
desienated  thinner. 

(il)  Prior  to  the  first  application  of 
each  batch,  calculate  the  maximum 
allowable  thinning  ratio  (or  ratios,  if  the 
affected  source  complies  with  the  cold- 
weather  limits  in  addition  to  the  other 
limits  specified  in  Table  2  of  this 
subpart)  for  each  batch  of  coating  in  the 
group  using  the  equations  in  paragraph 
(c)(2)  of  this  section. 

(iii)  Prior  to  the  first  application  of 
each  "batch,"  notify  painters  and  other 
persons,  as  necessary,  of  the  designated 
thinner  and  maximum  allowable 
thinning  ratio(s)  for  each  batch  in  the 
group  by  affixing  a  label  to  eech 
container  of  coating  or  through  another 
means  described  in  the  implementation 
plan  required  in  §  63.787(b). 

(iv)  By  the  15th  day  of  each  calendar 
month,  determine  the  volume  of  each 
batch  of  the  group  used,  as  supplied, 
during  the  previous  month. 

(v)  By  the  15th  day  of  each  calendar 
month,  detemine  the  total  allowable 
volume  of  thinner  for  the  group  for  the 
previous  month  using  Equation  3  of  this 
subpart. 

(vi)  By  the  15th  day  of  each  calendar 
month,  determine  the  volume  of  thinner 
actually  used  with  the  group  during  the 
previous  month. 

(vii)  If  the  volume  of  thinner  actually 
used  with  the  group  (paragraph  (c)(3)(vi) 
of  this  section]  is  less  than  or  equal  to 
the  total  alloM^le  voliune  of  thinner  for 
the  group  (paragraph  (c)(3)(v)  of  this 
section],  then  compliance  is 
demonstrated  for  the  group  for  the 
previous  month,  unless  a  violation  is 
revealed  using  Method  24  of  Appendix 
A  to  40  CFR  part  60. 


(4)  Demonstration  of  compliance 
through  an  alternative  (i^e..  other  than 
Method  24  of  Appendix  A  to  40  CFR 
part  60)  test  method.  The  owner  or 
operator  shall  comply  as  follows: 

(i)  Certify  the  as-supplied  VOHAP 
content  (g  VOHAP/L  solids)  of  each 
batch  of  coating. 

(ii)  If  no  thinning  solvent  will  be 
added  to  the  coating,  the  owner  or 
operator  of  an  affected  source  shall 
follow  the  procedme  described  in 
§  63.785(c)(1).  except  that  VOHAP 
content  shall  be  used  in  lieu  of  VOC 
content. 

(iii)  If  thinning  solvent  will  be  added 
to  the  coating,  the  owner  or  operator  of 
an  affected  source  shall  follow  the 
procedure  described  in  §  63.785(c)(2)  or 
(3),  except  that  in  Equation  1  of  this 
subpart:  the  term  "mvoc"  shall  be 
replaced  by  the  term  "mvoHAP."  defined 
as  the  VOHAP  content  of  the  coating  as 
supplied  (g  VOHAP/L  coating)  and  the 
term  "Da,"  shall  be  replaced  by  the  term 
"DiiKvoHAP)"  defined  as  the  average 
density  of  the  VOHAP  thinner(s)  (g/L). 

(d)  A  violation  revealed  through  any 
approved  test  method  shall  resuk  in  a 
1-day  violation  for  enforcement 
purposes.  A  violation  revealed  through 
the  recordkeeping  procedures  described 
in  paragraphs  (c)(1)  through  (c)(4)  of  this 
section  shall  result  in  a  30-day  violation 
for  enforcement  purposes,  unless  the 
owner  or  operator  provides  sufficient 
data  to  demonstrate  the  specific  days 
during  which  noncompliant  coatings 
were  applied. 

BtUMQCOOE 


Figure  1   to  §63.785      Flow  diagram  of  coiBpl lance  procedures 


Mole:  OPTION  4  shalfoNow  the  same  procoduras 
shown  for  Options  1  through  3,  dependhg  on  w^MOier 
or  not  and  how  thinners  are  used.  Whenusing 
Option  4.  the  tenn  "VOHAP- shdl  be  used  in  Heu  of 
thetenn"VOC." 
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f«S.7M  T— timyiotln 

(a)  For  the  ooin|>liance  procedures 
described  in  §63;785(c)  (1)  tiurough 
(c)(3),  Metliod  24  of  40  CFR  part  60, 
appendix  A.  is  tbe  definitive  metliod  for 
determining  the  VOZ  content  of 
coatings,  as  supplied  or  as  applied. 
When  a  coating  oi*  tliinner  omtains 
exempt  compounds  that  are  volatiie 
HAP  or  VOHAP,  the  owner  or  operator 

•  shall  ensure,  when  determining  the 
VOC  content  of  a  coating,  that  the  mass 
of  these  exempt  compounds  is  included. 

(b)  For  the  compliance  proosdure 
described  in  §63.78S(c)(4).  the 
Administrator  mi^st  approve  the  test 
method  for  detennining  the  VOHAP 
cmitent  of  coating  and  thinners.  As  part 
ofue  approval,  the  test  method  must 
meePthe  specified  accuracy  limits 
indicated  below  fer  sensitivity, 
duplicates,  repeatability,  and 
reproducibility  coefficient  of  variation 
each  determined  at  the  95  percent 
confidence  limit.  Each  percentage  value 
below  is  the  corresponding  coefficient 
of  variation  multiplied  by  2.8  as  in  the 
ASTM  Method  El|30-43:  Standard 
Practice  for  Deter^iining  the  Precision  of 
ASTM  Methods  far  Analysis  and 
Testing  of  Industrial  Chemicals 
(incorporation  by  reference — see 
§63.14). 

(1)  Sensitivity,  the  overall  sensitivity 
must  be  sufficient  to  identify  and 
calculate  at  least  cme  mass  percent  of 
the  compounds  of  interest  based  on  the 
original  sample.  Tbe  sensitivity  is 
denned  as  ten  times  the  noise  level  as 
specified  in  ASTM  Method  D3257-93: 
Standard  Test  Methods  for  Aromatics  in 
Mineral  Spirits  by  Gas  Chromatography 
(incorporation  by  reference — see 
§  63.14).  In  detenrtining  the  sensitivity, 
the  level  of  sample  dilution  must  be 
Cactored  in. 

(2)  Repeatability  First,  at  the  0.1-5 
percent  analyte  range  the  results  would 
be  suspect  if  duplicates  vary  by  more 
than  6  percent  relive  and/or  day  to 
day  variation  of  mean  duplicates  by  the 
same  analyst  exceeds  10  percent 
relative.  Second.  a(  greater  than  5 
percent  analyte  range  the  results  would 
be  suspect  if  duplicates  vary  by  more 
than  5  percent  rela^ve  and/or  day  to 
day  variation  of  diiplicates  by  the  same 
analyst  exceeds  5  percent  relative. 

(3)  Reproducibility.  First,  at  the  0.1- 
5  percent  analyte  range  the  resiilts 
would  be  suspect  if  lab  to  lab  variation 
exceeds  60  percent  relative.  Second,  at 
greater  than  5  percent  range  the  results 
would  be  suspect  if  lab  to  lab  variation 
exceeds  20  percent  relative. 

(4)  Any  test  method  should  include 
information  on  the  apparatus,  reagents 
and  materials,  analytical  procedure, 
procedure  for  iden^fication  and 


confirmation  of  the  volatile  species  in 
the  mixture  being  analyzed,  precision 
and  bias,  and  other  details  to  be 
reported.  The  reporting  should  also 
include  inf(Hination  on  quality 
assurance  (QA)  auditing. 

(5)  Multiple  and  different  analytical 
techniques  must  be  used  for  positive 
identification  if  the  components  in  a 
mixture  under  analysis  are  not  known. 
In  such  cases  a  single  column  gas 
chromatograph  (GC)  may  not  be 
adequate.  A  combination  of  equipment 
may  be  needed  such  as  a  GC/mass 
spectrometer  or  GC/infiered  system.  (If 
a  GC  method  is  used,  the  operator  must 
use  practices  in  ASTM  Method  E260- 
91:  Standard  Practice  for  Gas 
Chromatography  (incorporation  by 
reference — see  §63.14].) 

(c)  A  coating  manufacturer  or  the 
owner  or  operator  of  an  affected  source 
may  use  batch  formulation  data  as  a  test 
method  in  lieu  of  Method  24  of 
Appendix  A  to  40  CFR  part  60  to  certify 
the  as-supplied  VOC  content  of  a 
coating  if  the  manufacturer  or  the  owner 
or  operator  has  determined  that  batch 
formulation  data  have  a  consistent  and 
quantitatively  known  relationship  to 
Method  24  results.  This  determination 
shall  consider  the  roie  of  cure  volatiles. 
which  may  cause  emissions  to  exceed 
an  amount  based  solely  upon  coating 
formulation  data.  Notwithstanding  such 
determination,  in  the  event  of 
conflicting  results.  Method  24  of 
appendix  A  of  40  CFR  part  60  shall  take 
precedence. 

(d)  Each  owner  or  operator  of  an 
affected  soiuce  shall  use  or  ensure  that 
the  manufacturer  uses  the  form  and 
procedures  mentioned  in  appendix  A  of 
this  subpart  to  determine  values  for  the 
thinner  and  coating  parameters  used  in 
Equations  1  and  2  of  this  subpart.  The 
owner  or  operator  shall  ensure  that  the 
coating/thinner  manufacturer  (or 
supplier)  provides  information  on  the 
VOC  and  VOHAP  contents  of  the 
coatings/thinners  and  the  procediue(s) 
used  to  determine  these  values. 

§63.787    Notmcalion  requirements. 

(a)  Each  owner  or  operator  of  an 
afiiscted  source  shall  comply  with  all 
applicable  notification  requirements  in 
§  63.9(a)  tiirough  (d)  and  (i)  through  (j). 
with  the  exception  that  the  deadline 
specified  in  §  63.g(b)  (2)  and  (3)  shall  be 
extended  bom  120  days  to  180  days. 
Any  owner  or  operator  that  receives 
approval  pursuant  to  §  63.783(c)  to  use 
an  add-on  control  system  to  control 
coating  emissions  shall  comply  with  the 
applicable  requirements  of  §  63.9(e) 
through  (h). 


(b)  Implementation  plan.  The  • 
provisitms  of  §  63.9(a)  apply  to  the 
requirements  of  this  paragraph. 

(1)  Each  owner  or  operator  of  an 
affected  source  shall: 

(i)  Prepare  a  written  implementation 
plan  that  addresses  each  of  the  subject 
areas  specified  in  para^aph  (b)(3)  of 
this  section;  and 

(ii)  Not  later  than  180  days  after  the 
e^Bctive  date  of  this  subpart,  submit  the 
implementation  plan  to  die 
Administrator  for  approval  along  with 
the  notification  raquked  by  §  63.g(b)  (2) 
or  (5),  as  applicable. 

(2)  The  Administrator  may  require 
revisions  to  the  initial  plan  where  the 
Administrator  finds  that  the  plan  does 
not  adequately  address  each  subject  area 
listed  in  paragraph  (b)(3)  of  this  section 
or  that  the  requirements  in  the  plan  are 
unclear. 

(3)  Implementation  plan  contents. 
Each  implementation  plan  shall  address 
the  following  subject  areas: 

(i)  Coating  compliance  procedures. 
The  implementation  plan  shall  include 
the  compliance  procedure(s)  under 
§  63.785(c)  that  die  source  intends  to 
use. 

(ii)  Recordkeeping  procedures.  The 
implementation  plan  shall  include  the 
procedures  for  maintaining  the  records 
required  under  §63.788,  including  the 
procedures  for  gathering  the  necessary 
data  and  making  the  necessary 
calculations. 

(iii)  Transfer,  handling,  and  storage 
procedures.  The  implementation  plan 
shall  include  the  procedures  for 
ensuring  compUance  with  §  63.783(b). 

(4)  Major  sources  that  intend  to 
become  area  sources  by  the  compliance 
date.  Existing  major  sources  that  intend 
to  become  area  sources  by  the 
compliance  date  December  16, 1996 
may  choose  to  submit,  in  lieu  of  the 
implementation  plan  required  under 
paragraph  (b)(1)  of  this  section,  a 
statement  that,  by  the  compliance  date, 
the  major  source  intends  to  obtain  and 
comply  with  federally  enforceable  limits 
on  their  potential  to  emit  which  make 
the  facility  an  area  source.  §  63.788 
Recordkeeping  and  reporting 
requirements. 

(a)  Each  owner  or  operator  of  an 
affected  source  shall  comply  with  the 
applicable  recordkeeping  and  reporting 
requirements  in  §63.10  (a),  (b).  (d).  and 
(f).  Any  owner  that  receives  approval 
pursuant  to  §  63.783(c)  to  use  an  add-on 
control  system  to  control  coating 
emissions  shall  also  comply  witib  the 
applicable  requirements  of  §  63.10  (c) 
and  (e).  A  summary  of  recordkeeping 
and  reporting  requirements  is  provided 
in  Table  3  of  this  subpart 


(b)  Recordkeeping  requirements.  (1) 
Each  owner  or  operator  of  an  unaffected 
major  source,  as  described  in 
§  63.781(b),  shall  record  the  total 
volume  of  coating  applied  at  the  source 
to  ^ps.  Such  records  shall  be  compiled 
monthly  and  maintained  for  a  minimum 
of  5  years. 

(2)  Each  owner  or  operator  of  an 
affected  source  shall  compile  records  on 
a  monthly  basis  and  maintain  those 
records  for  a  minimum  of  5  years.  At  a 
minimum,  these  records  shall  include: 

V    (i)  All  documentation  supporting 
initial  notification; 

(ii)  A  copy  of  the  affected  source's 
approved  implementation  plan; 

Uii)  The  volume  of  each  low-usage- 
exempt  coating  applied; 

(iv)  Identification  of  the  coatings 
used,  their  appropriate  coating 
categories,  and  the  appUcable  VOHAP 
limit; 

(v)  Certification  of  the  as-supplied 
VOC  content  of  each  batch  of  coating; 

(vi)  A  determination  of  whether 
containers  meet  the  standards  as 
described  in  §  63.783(b)(2);  and 

(vii)  The  results  of  any  Metiiod  24  of 
appendix  A  to  40  CFR  part  60  or 
approved  VOHAP  measurement  test 
conducted  on  individual  containers  of 
coating,  as  applied. 

(3)  Tne  records  required  by  paragraph 
(b)(2)  of  this  section  shall  include 
additional  information,  as  determined 
by  the  compliance  procedure(s) 
described  in  §  63.785(c)  that  each 
affected  source  followed: 

(i)  Coatings  to  which  thinning  solvent 
will  not  be  added.  The  records 
maintained  by  facilities  demonstrating 
compliance  using  the  procedure 
described  in  §  63.785(c)(1)  shall  contain 
the  following  information: 

(A)  Certification  of  the  as-applied 
VOC  content  of  each  batch  of  coating; 

and 

(B)  The  volume  of  each  coating 

applied. 

Ui)  Coatings  to  which  thinning  solvent 
will  be  added— coating-by-coating 
compliance.  The  records  maintained  by 
facilities  demonstrating  compliance 
using  the  procedure  described  in 
§  63.785(c)(2)  shall  contain  the 
follov«ring  information: 

(A)  The  density  and  mass  fraction  of 
water  and  exempt  compounds  of  each 
thiimer  and  the  volume  fi«ction  of 
solids  (nonvolatiles)  in  each  batch, 
including  any  calculations; 

(B)  The  maximum  allowable  thinning 
ratio  (or  ratios,  if  the  affected  source 
complies  with  the  cold-weather  limits 
in  addition  to  the  other  limits  specified 
in  Table  2  of  this  subpart  for  each  batch 
of  coating,  including  calculations; 

(C)  If  an  affect  source  chooses  to 
comply  with  the  cold-weather  limits. 


the  dates  and  times  during  which  the 
ambient  temperature  at  the  affected 
source  was  below  4.5'C  (40T)  at  the 
time  the  coating  was  applied  and  the 
volume  used  of  each  batch  of  the 
coating,  as  supplied,  during  these  dates; 

(D)  The  volume  used  of  each  batch  of 
the  coating,  as  supplied; 

(E)  The  total  allowable  volume  of 
thinner  for  each  coating,  including 
calculations;  and 

(F)  The  actual  volume  of  thinner  used 
for  each  coating. 

(iii)  Coatings  to  which  the  same 
thinning  solvent  will  be  added— group 
compliance.  The  records  maintained  by 
facilities  demonstrating  compliance 
using  the  procedure  described  in 
§  63.785(c)(3)  shall  contain  the 
following  information: 

(A)  llie  density  and  mass  fraction  of 
water  and  exempt  compounds  of  each 
thiimer  and  the  volume  fraction  of 
solids  in  each  batch,  including  any 
calculations; 

(B)  The  maximum  allowable  thinning 
ratio  (or  ratios,  if  the  affected  source 
complies  with  the  cold-weather  limits 
in  addition  to  the  other  limits  specified 
in  Table  2  of  this  subpart)  for  each  batch 
of  coating,  including  calculations; 

(C)  If  an  affected  source  chooses  to 
comply  with  the  cold-weather  limits, 
the  dates  and  times  during  which  the 
ambient  temperature  at  the  affected 
source  was  below  4.5°C  (40''F)  at  die 
time  the  coating  was  appUed  and  the 
volume  used  of  each  batch  in  the  group, 
as  supplied,  during  these  dates; 

(D)  Identification  of  each  group  of 
coatings  and  their  designated  thiimers; 

(E)  The  volume  used  of  each  batch  of 
coating  in  the  group,  as  supplied; 

(F)  The  total  allowable  volume  of 
thinner  for  the  group,  including 
calculations;  and 

(G)  The  actual  voliune  of  thinner  used 
for  the  group. 

(iv)  Demonstration  of  compliance 
through  an  alternative  (i.e.,  non-Method 
24  in  appendix  A  to  40  CFR  part  60)  test 
method.  The  records  maintained  by 
facilities  demonstrating  compliance 
using  the  procedure  described  in 
§  63.785(c)(4)  shall  contain  the 
following  information: 

(A)  Identification  of  the 
Administrator-approved  VOHAP  test 
method  or  certification  procedure; 

(B)  For  coatings  to  which  the  affected 
source  does  not  add  thinning  solvents, 
the  source  shall  record  the  certification 
of  the  as-supplied  and  as-applied 
VOHAP  content  of  eacbbatdi  and  the 
volume  of  each  coating  applied; 

(C)  For  coatings  to  which  the  affiected 
source  adds  thinning  solvent  on  a 
coating-by-coating  basis,  the  source 
shall  record  all  of  the  information 


required  to  be  recorded  by  paragraph 
(b)(3)(ii)  of  this  section;  and 

(D)  For  coatings  to  which  the  affected 
source  adds  thinning  solvent  on  a  group 
basis,  the  source  shall  record  all  of  the 
informaticm  required  to  be  recorded  by 
paragraph  (b)(3)(iii)  of  this  section. 

(4)If  the  owner  or  operator  of  an 
affected  source  detects  a  violation  of  the 
standards  specified  in  §  63.783.  the 
owner  or  operator  shall,  for  the 
remainder  of  the  reporting  period 
during  which  the  violation(s)  occurred, 
include  the  following  information  in  his 
or  her  records: 

(i)  A  summary  of  the  numbe^md 
duration  of  deviations  during  fl^ 
reporting  period,  classified  by  reason, 
including  known  causes  for  which  a 
Federally-approved  or  promulgated 
exemption  firam  an  emission  limitation 
or  standard  may  apply. 

(ii)  Identification  of  the  data 
availability  achieved  during  the 
reporting  period,  including  a  summary 
of  the  number  and  total  duration  of 
incidents  that  the  monitoring  protocol 
failed  to  perform  in  accordance  with  the 
design  of  the  protocol  or  produced  data 
that  did  not  meet  minimum  data 
accuracy  and  precision  requirements, 
classified  by  reason. 

(iii)  Identification  of  the  compliance 
status  as  of  the  last  day  of  the  reporting 
period  and  whether  compliance  was 
continuous  or  intermittent  during  the 
reporting  period. 

(iv)  If,  pursuant  to  paragraph  CD)(4)(iii) 
of  this  section,  the  owner  or  operator 
identifies  any  deviation  as  resulting 
irom  a  known  cause  for  which  no 
Federally-approved  or  promulgated 
exemption  from  an  emission  limitation 
or  standard  applies,  the  monitoring 
report  shall  also  include  all  records  that 
the  source  is  required  to  maintain  that 
pertain  to  the  periodsduring  which 
such  deviation  occurred  and: 

(A)  The  magnitude  of  each  deviation; 

(B)  The  reason  for  each  deviation; 

(C)  A  description  of  the  corrective 
action  taken  for  each  deviation, 
including  action  taken  to  minimize  each 
deviation  and  action  taken  to  prevent 
recurrence;  and 

(D)  All  quality  assurance  activities 
performed  on  any  element  of  the 
monitoring  protocol. 

(c)  Reporting  requirements.  Before  the 
60th  day  following  completion  of  each 
6-month  period  after  the  compliance 
date  specified  in  §  63.784,  each  owner 
or  operator  of  an  affected  source  shall 
submit  a  report  to  the  Administrator  for 
each  of  the  previous  6  months.  The 
report  shall  include  all  of  the 
information  that  must  be  retained 
pursuant  to  paragraphs  (b)  (2)  through 
(3)  of  this  section,  except  for  that 
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infannation  specified  in  paragraphs 
a>)(2)  (i)  through  (u),  {bM2)(v). 
(b)(3Ki)(A),{b)(3(|(u)(A).and 
(b)(3)(iiiMA).  If  a  violation  at  an  affacted 
source  is  detected,  the  source  shall  also 


i 


report  the  information  specified  in 
paragraph  <(b)(4)  of  this  section  for  the 
reporting  period  during  which  the 
violation(s)  occurred.  To  the  extent 
possible,  the  report  shall  be  organized 


according  to  the  ccHuplianca 
procedure(s)  followed  each  month  by 
the  affacted  soiuce. 


ABLE  1  To  Subpart  II  of  Part  63--General  Provisions  Applicability  to  Subpart  II 


nOlBfBflCO 
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63J 

63.4 
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63.6(e)-(l)  . 
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63.6(i)-(D  
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63.8 


63.9(«Hd) 
63.9(e) 

63.9(1) 

63.9(oHI») 
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63.10(a)-(b) 
63.10(c) 


63.1(Kd) 
63.10(e) 
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No... 

Yes. 

Yes  . 
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Yes. 
Yes. 
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Yes. 
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No... 
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No.. 

No.. 
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No.. 

Yes. 
No... 

Yes. 
No... 
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Yes. 


S«Apart  II  darifies  the  appNcatiiity  of  each  paragraph  in  subpart  A  to  sources  subject  to  subpart  II. 

Discusses  State  programs. 

§63.781  specifies  applicabiiity  in  more  (Mail. 

-  t. 

AddWonal  terms  are  defined  in  §63.782;  when  overlap  between  subparts  A  and  H  occurs,  subpart  II  tirices 
precedence. 

Ottier  units  used  in  subpart  II  are  defined  In  that  subpart 

Except  information  on  control  devices  and  control  effkaendes  should  not  be  included  in  the  application  un- 
less an  add-on  control  system  is  or  wifl  be  used  to  comply  with  subpart  II  in  accordance  w«h  §63.783(c). 

Except  §  63.784(a)  spedlies  the  compliance  date  for  existing  affected  sources. 

If  an  alternative  means  of  limiting  emissions  (e.g.,  an  aMon  control  system)  is  used  to  comply  with  subpart 

11  in  accordance  with  §6a783(c),  then  these  paragraphs  do  apply. 
§63.783(0)  specifies  proceckjres  for  application  and  approval  of  aRemative  means  of  Hmiting  emissions. 
SiA)part  11  does  not  contain  any  opacity  or  visible  emission  standards. 

If  an  altamative  means  of  fimiting  emissions  (e.g..  an  add^m  control  system)  is  used  to  comply  with  subpart 

II  in  accordance  with  §63.783((4,  then  this  section  does  apply. 
If  an  aKemative  means  of  limiting  emissions  (e^j..  an  add^xi  control  system)  is  used  to  comply  with  suboart 

II  in  accordance  with  §63.783(c),  then  this  section  does  ^>piy.  ^^ 

§63.787(a)  extends  the  initial  notification  deadHne  to  180  days.  §63.787(b)  requires  an  implementation  plan 

to  be  submitted  with  the  mitiai  notification.  *^ 

N  an  atomalive  means  of  limiting  emissions  (e.g.,  an  addKXi  control  system)  is  used  to  comply  witti  subpart 

II  in  accordance  with  §63.783(c),  then  this  paragraph  does  apply.  ^^ 

Subpart  Ifttoes  not  contain  any  opacity  or  visible  emission  standards 
II  an  ailemative  means  of  imiting  emissions  (e.g.,  an  ad&on  control  system)  is  used  to  conwly  with  subpart 

II  in  aooonlance  with  §63.783(c)  then  these  paragraphs  do  apply. 

§63.788(b)-(c)  list  addNional  recordkeeping  and  reporting  requirements. 

If  an  aMemative  means  of  limiting  emisskxis  (e.g.,  an  add-on  control  system)  is  used  to  connly  with  subpart 
II  in  accordance  with  §63.783(0).  then  this  paragraph  does  apply. 

If  an  alternative  means  of  limiting  emissnns  (e.g..  an  add-on  control  system)  is  used  to  comply  with  subpart 
II  in  accordance  with  §63.783(c),  then  this  paragraph  does  apply.  ^^ 

W  an  attemative  means  of  Kmiting  emisskxts  (e.g.,  an  addon  control  system)  is  used  to  con»ly  with  subpart 
II  m  accordance  with  §63.783(c),  then  this  sectkxi  does  apply.  ^^ 


T^«^2  o  Subpart  II  of  Part  63.— Volatile  Organic  HAP  (VOHAP)  Umits  for  Marine  Coatings 


General  use 
Specialty: 

Air  flask .... 

Antenna  ... 

AniifoulMit 


High-gtoss 

HgtHemperBtuie 


Coating  category 


VOHAP  limits*o< 


Grams/Hter 
coating 
(minus 

water  arxf 

exempt 

compounds) 


340 

340 
530 
400 
420 
420 
500 


Grams/liter  solkls'' 


t  S  4.5»  C 


571 

571 
1.439 
766 
841 
841 
1,237 


t<4.5"C« 


728 

728 

971 
1,069 
1.069 
1.597 
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TABt£  2  TO  Subpart  M  of  Part  63.-Volatile  Organic  HAP  (VOHAP)  Units  for  Mamne  COATiMOS-Cominu** 


Coattng  category 


inorgv*:  zinc  Nf^vbuiW 


;  zinc  . 

Pieneatroent  wash  primer 

Rapirir  Md  maint.  ef  theimuplaattes 

Rubber  camoulage 

loolant  tor  thermal  spray  ahjnwHim 

Spedai  marking 

Specially  interior ................_............. 

Taok  coal — 

Undersea  weapona  systems 

WeM4hreugh  precon.  primer 


VOHAP  IrnRs*^* 


(minus 


oomfKwnds) 


340 
340 
610 
566 

340 
420 
360 
786 
569 
340 
610 
490 
340 
610 
340 
650 


1 2J  4.6»  C 


671 
571 

2,236 

1.597 

571 

841 

630 

11,095 

1.597 
571 

2,235 

1.178 
571 

2,236 
571 

2385 


t<45*C« 


728 
729 


729 

1,069 

908 


728 

728 
728 


•TH*  knin  we  expressed  m  two  sets  of  equiv^ent  units.  EiBier  set  of  Bmits  may  be  used  tor  the  comptowe  proce^  ''^^^SIJS 
f*®^???^^^^'*^*^*'^^^^"*  grt-  sows  (nonvotattes)  shal  be  used  tor  •»  oompfiance  procedures  descrt>ed 

*^^?.S*ir2liiiS  compoumis  feted  as  HAP)  shal  ^ 

VOHAPper  wSiwol  coattng  assuming  the  ooatmgs  oontan  no  water  or  exempt  compounds  and  that  the  vokimes  of  al  components  wuhm  a 

"ShKMiiJS^  durtog  cokH^aiier  tkne  periods.  »  defir»din§63.782^dd;^^ 

that  permit  o¥era4«peroa»*  VOHAP  content  t>y  vokime.  Such  coatkigs  are  subject  to  the  sanrie  Imits  regardtess  of  weamer  conc^^ 

Table  3  to  Subpart  II  of  Part  63.— Summary  of  Recordkeeping  and  Reporting  Requirements  •••« 


Requkement 


I  (§ 63.9(a).-(cQ)  ...........«..«••........•.......•.•••...«.**...•"•.•..•..•••."••.••.*"•"••.••"".•".••*" 

Imptemenlatton  plan  (§ 63.787(b))* 

Vokime  of  coatkig  applied  at  unaftoclad  major  sources  (§  63.781(b))  ..... .„.„™............ 

Vokime  of  each  towHJsage-exempt  ooatng  applied  at  aflected  sources  (§  63.781  (c))... 
ID  of  the  coatkigs  used,  thek  appropriate  coetkig  categories,  and  the  appficable 

VOHAP  imii ""••;j:;r;;"  " 

Detennkialton  of  whether  contakwrs  meet  the  standanJs  described  ki  §63.783(b)(2) ... 

Results  of  M-24  or  other  approved  tests 

Certificalton  ol  the  as-supplied  VOC  content  of  each  batch 

Certilcalton  ol  the  as-^tpHed  VOC  content  of  each  batch -~~ 

Vokjme  of  each  ooatktg  applied 

Densky  of  each  thkmer  and  votome  fractton  of  solds  m  each  batoh  ..._ 

Maxknum  aNowable  thkmkjg  ratk)(s)  tor  eech  batoh 

Vokime  used  of  each  batch,  as  suppled 

Total  alowat)le  votome  of  thktner 

Actual  vokime  of  thmner  used — — — • — — • — 

Identificatton  of  each  group  of  coatkigs  and  designated  thkmers 


AlOpts. 


Rec 


X 
X 
X 
X 

X 
X 
X 
X 


Rep 


X 
X 


X 
X 
X 


Opitoni 


Rec 


X 
X 


Rep 


Optk)n2 


Rec 


X 
X 
X 
X 
X 


Rep 


X 
X 
X 
X 
X 


Optton3 


Rec 


X 
X 
X 
X 
X 


Rep 


X 
X 
X 
X 
X 


'Affected  sources  that  comply  wkh  the  cokH«ather  Bmtts  must  record  and  report  addktonal  intormatton,  as  specified  ki  §63.788(b)(3)  (ii)(C). 

*"b*3i5£^£uroBS  that  dated  a  vtotetton  must  record  and  report  addktonalkitomiatk^  ^  .^.h^  on^ 

cnmw  i?*^^Mon*«^™  md  r^  4  are  klentkatf  to  those  of  Options  1.  2,  or  3,  depending  on  whether  and 

hc^^EIKi  aTuS^HSSS  ^^^oSSITSTt^^^AP-  shallbe  i«edk,  tteu  of  the  tem,  "VOC."  and  the  owner  or  operator 
shal  raoo^and  report  the  Admkiistrator-approved  VOHAP  test  method  or  certification  P«>w*ire  i™,tam-nt«ton  otan  dioose  to  sub- 

^M3«sources  that  kitend  to  become  area  sources  by  the  compliance  date  may,  m  lieu  of  submitting  an  imptementation  plan,  choose  to  suo- 
mk  a  statement  of  kitent  as  specified  kt  §  63.787(b)(4). 


.^  . 
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AlBSak|Mrtn«rfPai«S»— VOC        Supplied  To: 


Properties  of  the  Ctkiting  "As  Supplied"  by 
the  Manufacturer*  I 

Coating  Manu£actu|er  ■ 

Coating  MentiiicatiOD:  

Batch  Identificatioa:  ' 


*  incorporation  by  raferenca — «ee  §  63.14. 

>  Adapted  bom  EPA«-340/l-86-016  (July  1988), 
p.D-2. 

'The  subacript  "s"  denotes  each  value  is  for  the 
coating  "aa  supplied"  by  the  nMnuiacturer. 


PropCTties  of  the  coating  as  supplied  ^  to 
thecustonm: 


A.  Coating  Density:  (Dc).  _ 
(     I ASTMD1475-90* 

B.  Total  Volatiles:  (niv). 

t     )  ASTM  02369-93  *  [ 

C  Water  Content:  1.  (m«), 
I     1  ASTM  D3792-91  * 


D4017-90*    (    ]  Others 
2.  (vw)» Volume  Percent 


-g/L 

I    I  Others 

.MassParcent 
1  Others 

Mass  Percent 

(    lASTM 


'  Explain  the  other  method  uaad  under 
"Remarks." 


[    ICakuiated    (    1  Other  > 

D.  Oi^anic  Volatiles:  (mo). Mass  Percent 

E.  Nonvolatiles:  (v.). Volume  Percent 

(    ) Calculated    (    lOther' 

P.  VOC  Content  (VOC).: 

1. g/L  solids  (nonvolatiles) 

2. g/L  coating  (less  water  and  exempt 

compounds) 

G.  Thiimer  Density:  Dik g/L 

ASTM I    I  Others 

Remarks:  (use  reverse  side) 
Signed: Date: 

BMJJNQOOM 
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Appendix  B  To  Subpart  n  of  Part  63  ~  Maxiinum  Allowable  Thinning  Rates  As  A 
Function  Of  As  Supplied  VOC  Content  And  Thinner  Density^ 


0.6 


0.5 


0.4 


0.3 


0.2 


0.1      — 


0.0 


50       100       150      200       250       300       350 
g  VOC/L  coating,  as  supplied 


'  These  graphs  represent  maximum  allowable  thinning  ratios  for  general  use  coatings  without 

water  or  exempt  compounds. 

^  The  average  density  of  the  volatiles  in  the  coating  was  assumed  =  840  g  solvent/L  solvem 

IFR  Doc  95-29748  Filed  12-14-95;  «:45  am] 
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FEDERAL  COMMUMCA-nONS 


47CFRPart1    ! 

lET  Doctot  Na  04^2;  FCC  95-4641 

In-FHgM  Phone  Corporation's 
Pioneer's  PrsfsMnoe  Rs(|iiest 

AQBCY:  Federal  jCommunications 
Commission. 

action:  Final  ndp. 

I 

summary:  By  thif  Third  Report  and 
Order  (Third  RSV).  the  Commission 
denies  In-Flight  t'hone  Corp<H«tion'8 
(In-FIight's)  reqtiBst  for  a  pioneer's 
preference  in  the  General  Wireless 
Communiiation^  Service  (GWCS)  at 
4660-4685  MHzj  The  Commission  finds 
that  the  GWCS  sfrvice  rules  are  not  a 
reasonable  outgr<>%vth  of  In-Flight's 
ground-to-air  programming  service 
proposal,  that  In-iFlight  fidled  to 
demonstrate  the  teclmical  feesibility  of 
its  proposal  in  tl«B  4660-4685  MHz 
band,  and  that  In-Flight's  proposed 
ground-to-air  programming  service  is 
not  sufficiently  innovative  to  warrant  a 
preference  in  any  band.  This  action  is 
intended  to  affirQi  the  Commission's 
policy  of  awarding  pioneer's  preferences 
only  for  innovations  of  some 
significance. 

fffGCnVE  DATE:  Qecember  15, 1995. 
FOR  FURTHER  INTtiflMATION  CONTACT:  Tom 
Derenge.  (202)  418-2451  or  Rodney 
Small.  (202)  416^2452.  Office  of 
Engineering  and  Technology,  Federal 
Commimicationa  Commission, 
Washington.  DC  20554. 

SUPPLBlOfr  ARY  WrORMATlON:  This  is  a 
summary  of  the  Commission's  Third 
A^O  adopted  November  1, 1995,  and 
released  December  5, 1995.  This  action 
will  not  add  to  or  decrease  the  public 
reporting  burden.  The  full  text  of  the 
Conunission  dedpion  is  available  for 
inspection  and  copying  diuing  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  23«),  1919  M  Street.  NW, 
Washington,  DC  The  complete  text  of 
this  decision  also  may  be  purchased 
from  the  Commission's  duplication 
contractor.  Intemiational  Transcription 
Services,  hic,  (202)  857-3800,  2100  M 
Street  NW.,  Suite|140.  Washington.  DC 
20037. 

Summary  of  Thi^d  RftO 

1.  In-Flight  originally  filed  its 
pioneer's  preferefce  request  in  the 
narrowband  Personal  CcHnmunications 
Services  proceeding,  ET  Docket  No.  92- 
100.  It  sought  a  preference  in  the  901- 
902  MHz  and  940-941  MHz  bands  for 
a  live  ground-to-air  audio  news, 
information,  and  entertainment 


UMI 


programming  service  for  airline 
passengers.  However,  because  the  rules 
adopted  in  Docket  92-100  were  not 
related  to  In-Flight's  proposal,  no  action 
was  taken  on  its  pioneer's  preference 
request. 

2.  In  February  1995,  the  Commission 
adopted  a  First  Report  and  Order  and 
Second  Notice  of  Proposed  Rulemaking 
in  Docket  94-32, 60  FR  13102  (March 
10, 1995).  reallocating  50  megahertz  of 
Federal  Government  spectrum  at  2390- 
2400,  2402-2417,  and  4660-4685  MHz 
to  non-Covermnent  use;  and  proposing 
tiiat  die  4660-4685  MHz  band  be  used 
by  the  General  Wireless 
Communications  Service  (GWCS). 

3.  In  March  1995,  In-Flight  filed  a 
Petition  for  Declaratory  Ruling, 
requesting  that  its  pending  pioneer's 
preference  request  be  considered  in  the 
GWCS.  In-Flight  also  stated  that  it 
would  provide  video,  as  well  as  audio, 
services  as  a  GWCS  licensee.  The 
Petition  was  placed  on  Public  Notice  on 
April  28, 1995;  however,  no  comments 
were  filed  on  the  Public  Notice. 

4.  On  June  8, 1995,  in  response  to  the 
Commission's  Third  Report  and  Order 
in  the  pioneer's  preference  review 
proceeding.  ET  Docket  No.  93-266, 60 
Fed.  Reg.  32116  (June  20, 1995),  In- 
Flight  filed  a  Supplement  to  its 
pioneer's  preference  request.  In  its 
Supplement,  In-Flight  argued  that  it  was 
not  likely  to  recover  its  investment  in 
developing  what  it  now  referred  to  as  its 
"aircraft  audio  and  video  programming 
service"  unless  it  received  a  pioneer's 
preference,  and  also  requested  that  its 
preference  request  be  placed  on  public 
notice.  On  June  16, 1995,  In-Flight's 
preference  request,  including  the 
Supplement,  was  placed  on  Public 
Notice  and  assigned  file  number  PP-88 
in  Docket  94-32. 

5.  On  July  3, 1995,  Claircom  Licensee 
Corporation  filed  an  opposition  to  PP- 
88,  in  which  it  stated  that  In-Flight's 
programming  service  is  not  innovative. 
On  July  13, 1995,  In-Flight  filed  a  reply 
to  Claircom's  opposition.  On  July  31, 
1995,  the  Commission  adopted  a  Second 
Report  and  Order  in  Docket  94-32,  60 
Fed.  Reg.  40712  (August  9, 1995), 
allocating  the  4660-4685  MHz  band  for 
the  GWCS  and  adopting  service  rules. 

6.  hi  the  Third  R&O.  the  Commission 
found  that — inconsistent  with  the 
pioneer's  preference  rules — the  GWCS 
service  rules  are  not  a  reasonable 
outgrowth  of  In-FUght's  ground-to-air 
programming  service  proposal. 
Additionally,  the  Commission  found 
that  In-Flight  failed  to  demonstrate  the 
technical  feasibility  of  its  proposal  in 
the  4660-4685  MHz  band.  The 
Commission  stated  that  In-Flight's 
technical  achievements  in  developing 


and  testing  equipment  in  the  901-902 
MHz  and  940-941  MHz  bands  are  not 
directly  relevant  to  the  4660-4685  MHz 
band,  due  to  differences  in  propagation. 
Finally,  the  Commission  found  that  In- 
Flight's  prcqposed  grotmd-to-air 
programming  service  is  not  sufficiently 
innovative  to  warrant  a  preference  in 
any  band.  The  Commission  concluded 
that  In-Flight  did  not  demonstrate  that 
its  technological  developments  are 
innovative  given  the  state-of-the-aft^ 
technologies  used  in  providing  800  MHz 
air-ground  radiotelephone  service. 

7.  Accordingly,  it  is  ordered,  That  the 
pioneer's  preference  request  (PP-88) 
filed  by  In-Flight  Phone  Corporation  in 
this  proceeding  is  denied.  It  is  further 
ordered.  That  the  request  for  pioneer's 
preference  filed  by  In-Flight  Phone 
Corporation  in  ET  Docket  No.  92-100  is 
dismissed  as  moot,  h  is  further  ordered, 
That  the  petition  for  declaratory  ruling 
filed  by  In-Flight  Phone  Corporation  is 
granted  in  part  and  denied  in  part 

List  of  Snbiects  in  47  CFR  Part  1 

Pioneer's  prefwence.  Radio. 
Federal  Communications  Commission. 
WUUaa  F.  Caten. 
Acting  Secretary. 

(FR  Doc.  9&-30S50  Filed  12-14-95;  8:45  am] 
BIUJNQ  COM  STia-M-P 


47CFRPart73 

IMM  DodMl  No.  86^40;  RM-S086,  mN-e349. 
RM-S9601 

Radio  Broadcasting  Sarvlcss; 
Jaciisonvilla,  Pina  lOwli  Shoras,  and 
Harlters  Island,  NC 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  grants  a 
Petition  for  Reconsideration  filed  by 
Down  East  Radio  to  the  extent  of 
deleting  Channel  272A  from  Pine  Knoll 
Shores,  North  Carolina.  See  57  FR 
19809,  May  8, 1992.  With  this  action, 
the  proceeding  is  terminated. 
EFFECTIVE  DATE:  January  22, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Yiayne,  Mass  Media  Bureau, 
(202)  776-1654. 

SUPPLBIIENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  88-40,  adopted  November  9. 
1995.  and  released  December  8, 1995. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 


DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractora, 
bitemational  Transcription  Service,  Inc. 
(202)  857-3800, 1919  M  Street,  NW., 
Room  246,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Solqecls  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows:  > 

PART73-(AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Audioiily:  Sees.  303, 48  Stat,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

173.202    [Amandad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Ncxth  Carolina,  is 
amended  by  removing  Pine  Knoll 
Shores,  Channel  272A. 

Federal  Communications  Commission. 

Dira«|asW.Webbiak, 

Chief  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc  95-30515  Filed  12-14-95: 8:45  am) 

iNAMQ  cooe  «ni-ei-# 


47CFRPart73 

[MM  Ooctot  Na  96-123;  RM-8860] 

Radio  Broadcasting  Ssrvlcas;  Winona, 
TX 

AQENCY:  Federal  Communications 

Commission. 

action:  Final  rule. ' 

SUMMARY:  The  Commission,  at  the 
request  of  OARA,  Inc.,  allots  Channel 
274A  to  Winona,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  See  60  FR  38785, 
July  28, 1995.  Channel  274A  can  be 
allotted  to  Winona,  Texas,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  274A  at  Winona  are  32-2&-22 
and  95-10-01.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  January  22, 1996.  The 
window  period  for  filing  applications 
will  open  on  January  22, 1996,  and  close 
on  February  22, 1996. 
FOR  FURTHBI  information  contact:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Older.  MM  Docket  No.  95-123, 


adopted  November  27, 1995,  and 
released  December  7, 1995.  The  foil  text 
of  this  Commission  decision  is  available 
for  inspection  and  copjdng  dining 
normal  business  houre  in  the  FOC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  hjc  (202)  857- 
3800, 2100  M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

List  of  Sobjecls  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-[AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  |pad  as  follows: 

Audiority:  Sees.  303,  48  StaL,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

173.202   [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Winona.  Channel  274A. 
Federal  Communications  Commission. 
loha  A.  Kanosoa, 

CSiief  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  95-30513  Filed  12-14-95;  8:45  am] 
muata  oox  tm-m-f 


47  CFR  Part  73 

[MM  Doehat  Na  96-124;  RM-a673| 

Radio  Broadcasting  Sarvicas;  Atlantic, 
lA' 

AQBICY:  Federal  Communicatimis 

Commission. 

action:  Final  rule. 


SUPPLEMENTARY  SUMMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-124. 
adopted  November  14, 1995,  and 
released  December  8, 1995.  The  foil  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  houre  in  the  FOC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  piirchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc,  (202)  857- 
3800.  2100  M  Street,  NW..  Suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMENDE01 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Atttfaorily:  Sees.  303,  48  Stat,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

173.202   [Aimnded] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  Atlantic,  Channel  239C3. 
Federal  Communications  Ckunmission. 
John  A.  KarouMM, 

Chief,  Allocations  Branch.  Policy  and  Rules 
■liMsion,  Mass  Media  Bureau. 
(FR  Doc  95-30514  Filed  12-14-95;  8:45  am] 
MUMQ  COM  Snt-OI-F 


summary:  The  Commission,  at  the 
request  of  Wireless  Communications 
Corp.,  allots  Channel  239C3  to  Atlantic, 
Iowa,  as  the  community's  first  local  FM 
service.  See  60  FR  39308,  August  2, 
1995.  Channel  239C3  can  be  allotted  to 
Atlantic  in  compliance  with  the 
Commission's  minimmn  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  41-24-00  North  Latitude 
and  95-00-54  West  Longitude.  With 
tills  action,  this  proceeding  is 
terminated. 

DATES:  Effective  January  22. 1996.  The 
window  period  for  filing  applications 
will  open  on  January  22. 1996.  and  close 
on  F^ruary  22. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 418-2180. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphartc 
Administration 

50CFRPart62S 

[DoekM  Na  930932-3314;  LD.  120796B] 

Summar  FkHindar  Fiahary; 
Commardal  Quota  Tranafar  from 
Maryland  to  Htm  York 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration.  (NOAA), 

Commerce. 

action:  Commercial  quota  transfer. 

SUMMARY:  NMFS  announces  that  the 
State  of  Maryland  is  making  two 
transfers  totaling  50,000  lb  (22,680  kg) 
of  commercial  summer  flounder  quota 
to  the  State  of  New  York.  NMFS 
adjusted  the  quotas  and  aimounces  the 
revised  commercial  quota  for  each  state 
involved. 
ffFECnVE  date:  December  12, 1995. 
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POR  RJRVNBt  WtPOntMWH  CONTACT: 
Rsgina  L  Spailone,  Pisheiy  Policy 
Analyst,  508-2B1-9221. 

aUPPLBCNTARt  MFORMATION: 
Regulations  imnlementing  Amendment 
2  to  the  Fishery  Management  Plan  for 
the  Summer  Fl|>imder  Fishery  (FMP)  are 
foimd  at  SO  CPU  part  625.  The 
regulations  require  annual  specification 
of  a  commercial  quota  that  is 
apportioned  animg  the  coastal  states 
from  North  Carblina  through  Maine.  The 
process  to  set  tke  annual  commercial 
quota  and  the  (percentage  allocated  to 
each  state  is  described  in  §  625.20. 

The  commen^ial  quota  for  summer 
flounder  for  the  1905  calendar  year  was 
set  equal  to  14.690,407  lb  (6,663,456  kg), 
and  the  allocatibns  to  each  state  were 
published  Fri)r»ary  16, 1995  (60  PR 
8958).  At  that  tine.  Maryland  was 
allocated  a  quota  of  299,551  lb  (135374 
kg),  and  New  York  was  allocated  a  quota 
ofl, 123,374  lb  (509,554  kg).  On 
November  17,  U995,  Maryland 
transferred  50.000  lb  (22,680  kg)  of  its 
commercial  quota  to  New  York  (60  PR 
57685).  As  a  re^t  of  that  transfer,  the 
commercial  qudtas  for  Maryland  and 
New  York  wereiset  to  equal  249,551  lb 
(113.194  kg),  and  1,173,374  lb  (532.233 
kg),  respectively. 

The  final  rulei  implementing 
Amendment  5  to  the  FMP  was 
published  December  17. 1993  (58  PR 
65936).  and  allqws  two  or  more  states, 
under  mutual  affleement  and  with  the 
conciurence  of  be  Director,  Northeast 
Region,  NMFS  (Regional  Director),  to 
transfer  or  combine  summer  flounder 
commercial  quota.  The  Regional 
Director  is  required  to  consider  the 
criteria  set  forth  in  §  625.20(f)(1),  in  the 
evaluation  of  requests  for  quota  transfers 
or  combinationa 

Section  625.20(f)(3)  further  states  that 
a  state  may  not  Submit  a  request  to 
transfer  or  combine  quota  if  a  request  to 
which  it  is  a  party  is  pending  before  the 
Regional  Directqr.  WhiJe  New  York  is 
receiving  two  tr^fers  from  Maryland, 
the  Regional  Dir^or  considered  and 
approved  the  first  transfer  request  before 
the  second  transfer  request  was 
submitted.  For  efficiency's  sake,  these 
two  transfers  are  being  filed  together. 
Maryland  has  agreed  to  make  two 
additional  transfers  of  commercial  quota 
to  New  York.  The  first  is  for  30.000  lb 
(13.608  kg)  and  flie  second  for  20.000  lb 
(9,072  kg).  The  original  transfer  of 
30,000  lb  (13,608  kg)  was  arranged  to 
prevent  a  state  closxire  and  allow 
federally-permitted  vessels  to  land 
siunmer  flounder  that  would  otherwise 
be  discarded.  Subsequently,  lanHingy 
reports  indicated  that  30,000 lb  (13,608 
kg)  would  not  be  sufficient  to  prevent  a 


closure,  and  therefore,  a  second  transfer 
was  agreed  upon.  As  a  resuh.  NMFS  is 
filing  these  transfers  totalling  50.000  lb 
(22.680  kg).  The  Regional  Director  has 
determined  that  the  criteria  set  forth  in 
§  625.20(f)(1)  have  been  met.  and 
pubHshes  this  notification  of  quota- 
transfsre.  The  revised  quotas  for  the 
calendar  year  1995  are:  Maryland, 
199,551  lb  (90,515  kg);  and  New  York, 
1,223,374  lb  (554,913  kg). 

This  action  does  not  alter  any  of  the 
conclusions  reached  in  the 
environmental  impact  statement 
prepared  for  Amendment  2  to  the  FMP 
regarding  the  effects  of  summer  flounder 
fishing  activity  on  the  human 
environment.  Amendment  2  established 
procedures  for  setting  an  annual 
coastwide  commerdcd  quota  for  siumnw 
flounder  and  a  formula  for  determining 
commercial  quotas  for  each  state.  The 
quota  transfer  provision  wSk  established 
by  Amendment  5  to  the  FMP  and  the 
environmental  assessment  prepared  for 
Amendment  5  found  that  the  action  had 
no  significant  impact  on  the 
environment.  Under  section 
6.02b.3(b)(i)(aa)  of  NOAA 
Administrative  Order  216-6,  this  action 
is  categorically  excluded  bom  the 
requirement  to  prepare  additional 
environmental  analyses.  This  is  a 
routine  administrative  action  that 
reallocates  commercial  quota  within  the 
scope  of  previously  published 
environmental  analyses. 

Classification     - 

This  action  is  taken  imder  50  CFR 
part  625  and  is  exempt  fit>m  review 
under  E.G.  12866. 

Authority:  16  U.S.C  1801  etseq. 
Dated:  December  12. 1995. 
Sicfaard  W.  Soldi. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[PR  Doc  95-30599  Filed  12-14-95;  2:06  pm] 
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Rm064»^Q29 

Reef  Fish  FislMry  Of  tfM  Gulf  Of 
Mexico;  AmendnMnt  11;  0MB  Control 
Numbers 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Final  rule. 


SUMMARY:  NMFS  issues  tiiis  final  rule  to 
implement  certain  provisions  of 
Amendment  11  to  tne  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
These  provisions  revise  the  framework 
procedure  ht  modifying  management 
measures,  restrict  the  sale/purdiase  of 
reef  fish  harvested  fix>m  the  exclusive 
economic  zone  (EEZ)  to  permitted  reef 
fish  vessels/dealers,  allow  transfer  of 
reef  fish  permits  and  fish  trap 
endorsements  under  specified 
circumstances,  implement  a  new  reef 
fish  permit  moratorium,  and  require 
charter  vessel  and  headboat  permits.  In 
addition.  NMFS  informs  the  public  of 
the  approval  by  the  Office  of 
Managsment  and  Budget  (OMB)  of  the 
collection-of-information  requirement 
contained  in  this  rule.  The  intoided 
efiiscts  of  the  final  rule  are  to  improve 
procedures  for  timely  management, 
relieve  restrictions  and  hardships,  and 
enhance  enforceability  of  the 
regulations. 

ffFECnvE  DATES:  The  amendments  in 
this  rule  are  effective  January  1. 1996. 
except  for  the  amendments  to.  or 
additions  of.  the  following  sections, 
which  are  effective  April  1. 1996:  In 
§  641.4,  paragraph  (a)(3).  the  new 
paragraph  (o).  and  the  second 
amendment  of  paragraph  (a)(4);  in 
§641.7.  paragraphs  (g),  (r),  and  (x),  (gg), 
and  (jj)(l),  and  the  second  amendment 
of  paragraph  (bb);  §641.10.  paragraphs 
(b)(4)^  (b)(6).  and  (b)(7). 
ADDRESSES:  Comments  regarding  the 
collection-of-information  requirement 
contained  in  this  rule  should  be  sent  to 
Edward  E.  Burgess,  Southeast  Regional 
Office.  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  PL  33702  and 
to  the  Office  of  Information  and 
Regulatory  Afbirs,  OMB,  Washington, 
DC  20503  (AUention:  NOAA  Desk 
Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Justen  or  Robert  Sadler,  813- 
570-5305. 
SUPPI3CNTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  is 
implemented  through  regulations  at  50 
CFR  part  641  rnider  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

BaMd  on  a  prelimiiuuy  evaluation  of 
Amendment  11  at  the  beginning  of 
formal  agency  review,  NMFS 
disapproved  three  of  its  measures  after 
,  determining  that  they  were  inconsistent 
with  the  provisions  of  the  Magnuson 
Act  and  other  applicable  law.  NMFS 
published  a  proposed  rule  to  implement 


the  remaining  measiues  of  Amendment 
11  (60  PR  47341,  September  12, 1995). 
The  rationale  for  the  remaining 
measures  of  Amendment  11,  as  well  as 
the  reasons  for  the  disapproval  of  the 
three  Amendment  11  measures  at  the 
beginning  of  formal  agency  review,  are 
contained  in  the  preemble  of  the 
proposed  rule  and  are  not  repeated  here. 
On  November  24, 1995,  "NMFS  approved 
the  remaining  measures  of  Amendment 
11;  this  final  rule  implements  those 
approved  measures. 

Commeiits  and  Responses 

Eight  individuals  submitted 
comments  on  Amendment  11  and  the 
proposed  rule  as  follows. 

Comment  One  commenter  opposed 
allowing  fish  trap  endorsements  to  be 
transferred.  This  final  rule  permits  a  fish 
trap  endorsement  in  effect  on  September 
12, 1995.  to  be  transferred  to  an 
otherwise  ineligible  vessel  if  that  vessel 
participated  in  the  fishery  and  reported 
landiny  of  reef  fish  from  traps  in  the 
EEZ  fix>m  November  20, 1992,  tiuough 
February  6, 1994.  The  commenter  noted 
that  NMFS  had  provided  information  on 
the  moratorium  prior  to  these  fishermen 
entering  the  fishery.  Therefore,  these 
fishermen  should  have  known  that  they 
may  be  ineligible  for  a  fish  trap 
endorsement  under  Amendment  5  and 
should  not  be  allowed  to  qualify  for  a 
transfer  imder  Amendment  11. 

Response-.  NMFS  agrees  that  proper 
notice  of  the  moratorium  was  provided. 
However,  the  Coimcil  is  free  to  revisit 
previously  decided  issues  any  time  new 
information  or  considerations  become 
available.  Indeed,  as  noted  on  page  29 
of  Amendment  11,  whatever  permanent 
measure  replaces  the  moratorium  may 
be  more  restrictive,  including  a  possible 
ban  on  fish  traps  altogether.  However, 
the  amendment  further  states  that  some 
of  the  current  fish  trap  endorsements  are 
not  being  used,  and  certain  fishermen 
invested  in  gearing  up  for  this  fishery 
unaware  of  the  moratorium 
notwithstanding  its  widespread 
announcement.  The  limited  ability  to 
transfer  which  is  implemented  here  will 
restrain  effort  at  the  level  which  the 
Council  previously  estabUshed,  yet 
provide  an  equitable  resoluticm  of  these 

issues. 
Comment  One  commenter  indicated 

that  the  new  reef  fish  permit 
moratorium  on  January  1, 1996,  would 
prohibit  him  from  entering  the  fishery. 
Therefore,  the  start  of  the  new 
moratoriiun  should  occur  after  a 
window  of  opportimity  was  provided 
for  him  to  get  a  reef  fish  permit. 

Response:  The  existing  reef  fish 
permit  moratorium,  which  was  imposed 
to  prevent  continued  speculative  entry 


while  the  Council  considered  other  reef 
fish  effort  management  alternatives, 
expires  on  December  31, 1995.  The 
alternative  for  red  snapper  chosen  by 
the  Council  and  approved  by  NMFS, 
was  contained  in  Ajnendment  8.  which 
established  an  individual  transferable 
quota  system.  The  Coimcil  is  now 
considering  establishing  a  limited 
access  system  for  the  other  species  in 
the  reef  fish  complex.  The  Council 
determined  that  imposing  a  new 
moratorium  effective  upon  expiration  of 
the  old  moratorium  was  needed  to 
stabilize  participation  in  the  fishery 
diuing  these  considerations.  The 
Council  considered  options,  including 
allowing  the  moratorium  to  expire,  but 
felt  that  this  would  unnecessarily 
disrupt  the  fishery.  The  Council  also 
recognized  that  the  new  moratorium 
should  not  be  continued  indefinitely.  In 
Amendment  11,  the  Council  proposed 
and  NMFS  implemented  a  new 
moratorium  to  be  in  effect  for  not  more 
than  5  years,  that  is,  through  December 
31,2000. 

Comment  Three  commenters 
supported  the  one-time  transfer  of 
existing  fish  trapendorsements. 

Response:  NMFS  agrees  with  these 
commentere  and  has  approved  these 
management  measure  for  the  reasons 
previously  stated. 

Comment  Four  commenters 
supported  allowing  the  transfer  of  reef 
fish  permits  and  two  supported 
allowing  the  transfer  of  fish  trap 
endorsements  in  the  event  of  death  or 
disability. 

Response:  NMFS  agrees  with  these 
comments  and  has  approved  these 
management  measures. 

Comment  One  commenter  objected  to 
the  charter  vessel/headboat  permit 
requirement.  The  commenter  believes 
that  (1)  the  current  regulations 
adequately  define  when  a  vessel  is 
operating  as  a  charter  vessel  or  headboat 
and  (2)  headboats  can  be  readily 
identified  by  their  required  U.S.  Coast 
Guard  Certificate  of  Inspection. 

Response:  NMFS  does  not  dispute  the 
information  contained  in  the  comment. 
For-hire  vessels  (i.e.,  charter  vessels  and 
headboats)  constitute  an  important  part 
of  the  recreational  fishery  for  reef  fish. 
However,  accurate  information  is  not 
available  on  how  many  for-hire  vessels 
are  engaged  in  the  reef  fish  fishery.  As 
stated  in  Amendment  11,  the  Council 
perceives  the  following  benefits  of  a 
charter  vessel/headboat  permit:  (1) 
Determination  of  the  number  and 
distribution  of  charter  vessels/ 
headboats.  (2)  compilation  of  a  mailing 
list  that  could  be  used  to  distribute 
information  of  interest  to  the 
recreational  fishery,  (3)  identification  of 


the  universe  of  recreational  for-hire 
vessels  in  the  event  that  lo^xx>ks  or 
other  data  collection  systems  are 
implemented  or  that  limited  access  for 
the  recreational  for-hire  sector  of  the 
fishery  is  implemented,  and  (4)  creation 
of  a  means  of  ciubing  the  activities  of 
repeat  violators,  that  is,  through  permit 
sanctions.  Accordingly,  NMFS 
implemented  the  Coundl's  requirement 
for  charter  vessel/headboat  permits. 

Comments  Outside  the  Scope  <^  the 
Proposed  Rule 

Comment  One  commenter  suppcnted 
the  2.0  biological  generation  time 
provision  for  the  framework  procedure 
that  was  previously  disapproved  by 
NMFS  based  on  a  preliminary  review  of 
Amendment  11.  lie  commenter  felt 
that  the  existing  1.5  generation  time 
limit  was  arbitrary. 

Response:  NMFS  disapproved  this 
provision  based  on  a  preliminary  review 
of  Amendment  11.  This  comment, 
therefore,  is  outside  the  scope  of  the 
proposed  rule. 

Changes  fiwn  the  Proposed  Role 

Publication  of  the  final  rule  to 
implement  Amendment  8  to  the  FMP 
(60  FR  61200.  November  29, 1995) 
requires  changes  from  the  proposed  rule 
in  this  final  rule.  In  this  final  rule,  some 
of  the  changes  that  are  effective  January 
1, 1996,  recodify,  restate,  or  otherwise 
modify  paragraphs  that  are  being 
changed  in  &e  Amendment  8  final  rule 
with  an  effective  date  of  April  1.  1996. 
For  clarity,  this  final  rule  contains 
revisions/additions,  effective  April  1, 
1996,  that  supersede  revisions/additions 
contained  in  the  final  rule  to  implement 
Amendment  8  that  were  to  be  effective 
April  1. 1996,  as  follows:  (1) 
Amendment  B's  revised  first  sentence  of 
§  641.4(a)(2)  is  superseded  by  this  final 
rule's  revised  first  sentence  of 
§  641.4(a)(4);  (2)  Amendment  B's  revised 
§  641.7(g),  (r),  and  (bb)  are  superseded 
by  this  final  rule's  §  641.7(g),  (r).  and 
(bb);  and  (3)  Amendment  B's  added 
§641.7(q)  is  superseded  by  this  final 
rule's  added  §64l.7(o). 

For  compatibility  with  the  final  rule 
to  implement  Amendment  8,  this  final 
rule  dianges  the  designation  of 
paragraphs  in  §641.7. 

At  §  641.4(a)(3),  the  requirement  for  a 
charter  vessel/headboat  permit  is 
clarified.  A  vessel  that  is  used  as  a 
charter  vessel  or  headboat  in  a  fishery 
other  than  reef  fish  is  not  required  to 
have  a  reef  fish  charter  vessel/headboat 
permit,  in  addition  to  its  reef  fish 
commercial  permit,  to  fish  for  reef  fish 
under  the  commercial  quota.  A 
prohibition  is  added  at  §  641.7(x) 
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regarding  the  retiuiroment  forcharter 
vesael/headboat  pennits. 

At  §  641.4(nKiJ>  the  criteria  for 
eligilrility  to  receive  a  transferred  fish 
trap  endorsement  is  clarified.  An  owner 
of  a  vessel  that  kad  qualifying  lunriing^i 
for  such  transfet  may  obtain  by  transfar 
a  fish  trap  endotsement  for  that  vessel 
even.if  the  owner  currently  has  a  fish 
trap  endorsement  based  on  the  landings 
of  another  vessel. 

This  final  rul^  removes  §  641.24(g). 
The  management  measure  currently  in 
§  641.24(g)  is  included  in  §  641.26(a)  in 
this  final  rule. 

Glaanficatioa    | 

The  Regional  Directw .  Southeast 
Region.  NKfFS,  determined  that 
Amendment  11  {s  necessary  for  the 
conservation  an^  management  of  the 
reef  fish  fishery  t>f  the  Gulf  of  Mexico 
and  that  it  is  consistent  with  the 
Magnuson  Act  ajid  other  applicable  law, 
with  the  exoeptitm  of  those  meesures 
that  were  previo|isly  disapproved.  (See 
the  proposed  ruk  (60  FR  47341, 
September  12, 1^)  for  a  discussion  of 
the  disapproved  imeesures.) 

This  action  has  been  determined  to  be 
not  significant  bk  purposes  of  E.O. 
12866. 


The  Council 
regulatory  flexil 
part  of  its 
Amendment  11 


an  fniti^fj 
analysis  (IRPA)  as 
impact  review  of 
IRFA  described  the 


impacts  the  propiosed  rule  would  have 
on  small  entities^  if  adopted.  Those 
impacts  were  suAunarized  in  the 
proposed  rule.  NMFS  has  adopted  the 
IRFA  as  a  final  regulatory  flexibility 
analysis  withouttchange. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  Culuie  to  compty  with  a 
collection  of  information  siUiject  to  the 
requirements  of  1^  Paperwori: 
Reduction  Act  uAless  mat  collecti(m  of 
information  displays  a  currently  valid 
QMB  control  niupber. 

This  rule  cont4ins  a  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act,  specifically, 
applications  for  qharter  vessel/headboat 
permits.  This  collection  has  been 
approved  by  OMB  under  OMB  control 
number  0648-0205.  The  public 
reporting  biuden  fat  this  collection  of 
infcmnation  is  estimated  to  average  20 
minutes  per  response.  This  rule  revises 
the  collections  of  information  relating  to 
applications  for  qommerdal  vessel 
permits  and  applications  for  fish  trap 
endorsements,  which  are  currently 
approved  under  OMB  control  number 
0648-0205  and  have  public  reporting 
burdens  estimates  of  20  minutes  per 
response,  each.  Tlie  repoarting  bimien 
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estimates  are  unchanged.  This  rule 
repeats  the  collection-of-information 
requirement  fot  deeler  permits,  which  is 
currently  approved  under  OMB  control 
number  0648-0205  and  has  a  public 
reporting  burden  estimate  of  5  minutes 
per  response.  Each  of  the  above 
reporting  burden  estimates  includes  the 
time  for  reviewing  instructions, 
searching  existing  data  sources,     ^ 
gathering  and  maintaining  the  data 
needed,  and  ccMnpleting  and  reviewing 
the  collections  of  information.  Send 
comments  regarding  any  of  these 
reporting  burden  estimates  or  any  other 
aspects  of  the  collections  of  information, 
including  suggestions  for  reducing  the 
burdens,  to  NMFS  and  OMB  (see 
A00RK8ES). 

The  provisi(ms  in  this  final  rule  that 
implamoit  a  new  reef  fish  permit 
moratorium  must  be  eflbctive  January  1, 
1996.  immediately  following  the  current 
permit  moratorium.  Otherwise,  the 
number  of  vessels  with  reef  fish  permits 
could  increase,  thus  subverting  the 
intended  effects  of  the  new  moratorium, 
as  discussed  in  Amendment  11  and  Uie 
proposed  rule.  Accordingly,  under 
section  5S3(d)(3)  of  the  Administrative 
Procedure  Act  (APA).  the  Assistant 
Administrate  for  Fisheries.  NOAA 
(AA).  finds  fot  good  cause  that  it  is 
contrary  to  the  public  interest  to  delay 
for  30  days  the  effective  date  of  the 
provisions  for  a  new  reef  fish  p«mlt 
moratorium. 

The  provi8i<»u  in  this  final  rule  that 
allow  transfer  of  reef  fidi  permite  and 
fish  trap  endorsements  reUeve 
restrictions.  Accordingly,  under  section 
553(d)(1)  of  the  APA.  a  30-day  delay  in 
efiisctiveness  of  these  provisions  is  not 
recniired. 

All  permitted  reef  fish  dealers  and  all 
owners  of  permitted  reef  fish  vessels 
were  advised  in  writing  on  or  about 
December  1. 1995,  that  the  provisions  in 
this  final  rule  that  restrict  the  sale/ 
purchase  of  reef  fish  harvested  from  the 
EEZ  to  permitted  reef  fish  vessels/ 
dealers  would  be  implemented  on 
January  1, 1996.  Thus,  actual  notice 
approximately  30  days  prior  to 
effectiveness  has  been  provided  to 
persons  affected.  In  view  of  the 
proliferation  of  effdctive  dates  for 
changes  to  the  reef  fish  regulations 
under  Amendments  8  and  11,  that  is, 
November  24, 1995,  and  April  1, 1996, 
under  Amendment  8  and  January  1  and 
April  1, 1996,  under  Amendment  11, 
avoidance  of  yet  another  efiisctive  date 
is  highly  desirable  for  ease  of 
understanding  and  transition  to  the  new 
management  measiu^s  for  reef  fish. 
Accordingly,  under  section  553(d)(3)  of 
the  APA,  the  AA  finds  for  good  cause 
that  it  is  contrary  to  the  public  interest 


to  delay  for  30  days  the  effective  date  of 
the  restrictions  on  sale/purchase  of  reef 
fish  harvested  from  the  EEZ. 

To  allow  time  for  the  dissemination, 
completion,  receipt,  and  processing  of 
applications,  and  for  issuance  of 
permits,  NMFS  makes  the  provisions  of 
this  final  rule  requiring  charter  vessel/ 
headboat  permite  efiisctive  on  April  1, 
1996. 

Lkt  afSHbjecto  u  M  CFR  Part  Ml 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requiiemente. 

Dated:  December  7, 1995. 
Kalland  A.  Sduainsn. 

Assistant  Administrator  for  Fishaies. 
National  Atarine  Fisheries  Suvice. 
For  the  reasrais  set  out  in  the 
{Meamble,  50  CFR  part  641  is  amended 
as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  QULF  OF  MEXICO 

1.  The  authority  dtetion  for  part  641 
continues  to  read  as  foUo«vs: 

AndMriiy:  16  U.S.C  1801  9tM9. 

2.  In  S  641.4,  paragraphs  (o)  and  (p) 
are  removed;  paragrai^  (a)  and  (b).  die 
first  sentence  of  paragcaph  (f)(1).  the 
first  sentence  of  paragraph  (h).  and 
paragraphs  (m)  and  (n)  are  revised  to 
read  as.  follows.  (Note:  This  amendment 
supersedes  the  amendment  to 
§641.4(a)(2)  that  was  published  on 
November  29, 1995  (60  FR  61207.)) 
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1641.4   Psrmltsandt 

(a)  Applicability— {1)  Commercial 
vessel  permits. 

(i)  As  a  {uerequisite  to  selling  reef  fish 
in  or  from  the  ^Z  and  to  be  eligible  for 
exemption  from  the  bag  limite  specified 
in  §  641.24(b)  for  reef  fish  in  or  from  the 
EEZ,  an  annual  commercial  vessel 
permit  for  reef  fish  must  be  issued  to  the 
vessel  and  must  be  on  board.  Howevw, 
see  paragraph  (m)  of  this  section 
regarding  a  moratorium  cm  commercial 
vessel  peomite. 

(ii)  To  obtain  or  renew  a  commercial 
vessel  permit,  the  owner  or  operator  of 
the  vessel  must  have  derived  more  than 
50  percent  of  his  or  her  earned  income 
from  commercial  fishing,  that  is.  sale  of 
the  catch,  or  from  charter  or  headboat 
operaticms  during  eitlfer  of  the  2 
calendar  years  preceding  the 
application.  (See  paragraph  (m)(3)  of 
this  section  for  a  limited  exceptim  to 
this  requironent)  For  a  vessel  owned  by 
a  corporation  or  partnership,  the  earned 
income  requirement  must  be  met  by  an 
officer  or  uiareholdef  of  the  corporation, 
a  genwal  parmer  of  the  partnership,  or 
the  vessel  operator.  A  commerdal  vessel 
permit  issued  upon  the  qualification  of 


an  operator  is  valid  only  when  that 
pers<m  is  the  operator  of  the  vessel. 

(iii)  A  qualifying  owner  or  operator  of 
a  charter  vessel  or  headboat  may  obtein 
a  commercial  vessel  permit.  However,  a 
charter  vessel  or  headboat  must  adhere 
to  the  bag  limite  when  operating  as  a 
charter  vessel  or  headboat. 

(2)  Fish  trap  endorsements.  To 
possess  or  use  a  fish  trap  in  the  EEZ.  a 
commercial  vessel  permit  for  reef  fish 
with  a  fish  trap  endorsement  must  be 
issued  to  the  vessel  and  must  be  on 
board.  However,  see  paragraph  (n)  of 
this  section  regarding  a  moratorium  on 
fish  trap  endorseraente.  In  addition,  a 
color  code  for  marking  the  vessel  and 
trap  buoys  must  be  obtained  from  the 
Regional  Director — see  §  641.6. 

(3)  (Reserved] 

(4)  Dealer  permits.  A  dealer  who 
receives  from  a  fishing  vessel  reef  fish 
harvested  from  the  EEZ  must  obtain  an 
annual  dealer  permit.  To  be  eligible  for 
such  permit,  an  applicant  must  have  a 
valid  state  wholesaler's  license  in  the 
stete(s)  where  the  dealer  operates,  if 
required  by  such  8tete(s),  and  must  have 
a  physical  fedlity  at  a  fixed  location  in 
such  stete(s). 

(b)  Application  for  a  vessel  permit— 
(1)  An  application  for  a  commercial 
vessel  pomit  or  a  charter  vessel/ 
headboat  permit  must  be  submitted  to 
the  Regional  Director  and  signed  by  the 
owner  (in  the  case  of  a  corporation,  a 
qualifying  officer  or  shareholder;  in  the 
case  of  a  partnership,  a  qualifying 
general  partner)  or  operator  of  the 
vessel.  After  receipt  of  a  complete 
application,  at  least  30  days  must  be 
allowed  for  processing  the  application 
and  issuing  a  permit.  All  permite  are 
mailed  to  owners,  whether  the  applicant 
is  an  owner  or  an  operator. 

(2)  An  applicant  must  provide  the 
following: 

(i)  A  copy  of  the  vessel's  valid  U.S. 
Coast  Guard  certificate  of 
documentetion  or,  if  not  documented,  a 
copy  of  ite  valid  stete  registration 
certificate. 

(ii)  The  vessel's  name  and  official 
number. 

(iii)  The  name,  address,  telephone 
number,  and  other  identifying 
infcmnation  of  the  owner  and  of  the 
applicant,  if  other  than  the  owner. 

(iv)  Any  other  information  concerning 
the  vessel,  gear  characteristics,  principal 
fisheries  engaged  in,  or  fishing  areas 
requested  by  the  Regional  Director. 

(v)  Any  (Ahet  information  that  may  be 
necessary  for  the  issuance  or 
administration  of  the  permit. 

(3)  In  addition,  an  applicant  for  a 
commercial  vessel  permit — 


(i)  Must  provide  documentetion  of 
earned  income  that  meete  the  criteria  of 
paragraph  (a)(l)(ii)  of  this  section;  and 

(ii)  If  fish  traps  will  be  used  to  harvest 
reef  fish,  must  provide  the  following 
information: 

(A)  The  number,  dimensions,  and 
estimated  cubic  volume  of  the  fish  traps 
that  will  be  used;  and 
^    (B)  The  applicant's  desired  colcw  code 
for  use  in  identifying  his  or  her  vessel 
and  buoys  (white  is  not  an  acceptable 
color  code). 

*  •        •        •        • 

(f)  *  •  *  (1)  The  Regional  Director  will 
issue  a  permit  at  any  time  to  an 
applicant  if  the  application  is  complete 
and,  in  the  case  of  an  application  for  a 
commercial  vessel  permit,  the  applicant 
meete  the  earned  income  requirement 
specified  in  paragraph  (a)(l)(ii)  of  this 
section.  *  *  * 

*  •        •        •        • 

(h)  *  *  *  A  vessel  permit  or 
endorsement  or  dealer  permit  issued 
under  this  section  is  not  transferable  or 
assignable,  except  as  provided  under 
paragraph  (m)  of  this  section  for  a 
commercial  vessel  permit  or  as  provided 
under  paragraph  (n)  of  this  section  for 
a  fish  trap  endorsement.  *  *  * 

*  •        •        •        • 

(m)  Moratorium  on  commercial  vessel 
permits.  This  paragraph  (m)  is  effective 
through  December  31,  2000* 

(1)  Except  for  an  application  for 
renewal  of  an  existing  commercial 
vessel  permit  or  as  provided  in 
paragraphs  (m)(2)  and  (m)(3)  of  this 
section,  no  applications  for  commercial 
vessel  permite  will  be  accepted. 

(2)  ^  owner  of  a  permitted  vessel 
may  transfer  the  commercial  vessel 
permit  to  another  vessel  owned  by  the 
same  entity  by  retiuning  the  existing 
permit  with  an  application  for  a 
commercial  vessel  {>ennit  for  the 
replacement  vessel. 

(3)  An  owner  whose  earned  income 
qualified  for  the  commercial  vessel 
permit  may  transfer  that  permit  to  the 
owner  of  another  vessel  or  to  the  new 
owner  when  he  or  she  sells  the 
permitied  vessel.  The  owner  of  a  vessel 
that  is  to  receive  the  transferred  permit 
must  return  the  existing  permit  to  the 
Regional  Director  with  an  application 
for  a  commercial  vessel  permit  for  his  or 
her  vessel.  Such  new  owner  may  receive 
a  commercial  vessel  permit  for  tiiat 
vessel,  and  renew  it  for  the  first 
calendar  year  after  obtaining  it,  without 
meeting  the  earned  income  requirement 
of  paragraph  (a)(l)(ii)  of  this  section. 
However,  to  renew  the  commercial 
vessel  permit  for  the  second  calendar 
year  after  the  transfer,  the  new  owner 
must  meet  that  earned  income 


requirement  not  later  than  the  first 
calendar  year  after  the  permit  transfer 
takes  place. 

(4)  A  commercial  vessel  permit  that  is 
not  renewed  or  that  is  revoked  virill  not 
be  reissued.  A  permit  is  considered  to 
be  not  renewed  when  an  appUcation  for 
renewal  is  not  received  by  the  Regional 
Director  within  1  year  of  the  expiration 
date  of  the  permit. 

(n)  Moratorium  on  fish  trap 
endorsements.  The  provisions  of  this 
paragraph  (n)  are  eKactive  tiirough 
February  7, 1997. 

(1)  A  fish  trap  endorsement  will  not 
be  issued  or  renewed  unless  the  current 
owner  of  the  commercially  permitted 
vessel  for  which  the  endorsement  is 
requested  has  a  record  of  landings  of 
reef  fish  from  fish  traps  in  the  E^  of 
the  Gulf  of  Mexico  during  1991  or  1992, 
as  reported  on  fishing  vessel  logbooks 
received  by  the  Science  and  Research 
Director  on  or  before  November  19, 
1992.  An  owner  will  not  be  issued  fish 
trap  endorsemente  for  vessels  in 
numbera  exceeding  the  number  of 
vessels  for  which  me  owning  entity  had 
the  requisite  reported  landings  in  1991 
or  1992. 

(2)  An  owner  of  a  vessel  with  a  fish 
trap  endorsement  may  transfer  the 
endorsement  to  another  vessel  owned 
by  the  same  entity  by  returning  the 
existing  endorsement  with  an 
application  for  an  endorsement  for  the 
replacement  vessel. 

(3)  A  fish  trap  endorsement  is  not 
transferable  upon  change  of  ownership 
of  a  vessel  with  a  fish  trap  endorsement, 
except  as  follows: 

(i)  A  fish  trap  endorsement  is 
transferable  when  the  change  of 
ownership  of  the  permitted  vessel  is 
from  one  to  another  of  the  following: 
Husband,  wife,  son,  daughter,  brother, 
sister,  mother,  or  fether. 

(ii)  In  the  event  that  a  vessel  with  a 
fish  trap  endorsement  has  a  change  of 
ownership  that  is  directly  related  to  the 
disability  or  death  of  the  owner,  the 
R^onal  Director  may  issue  a  fish  trap 
endorsement,  temporarily  or 
permanenUy,  wi*h  the  reef  fish 
commercial  permit  that  is  issued  for  the 
vessel  imder  the  nev/  owner.  Such  new 
owner  will  be  the  person  specified  by 
the  owner  or  his/her  legal  guardian,  in 
the  case  of  a  disabled  owner,  or  by  the 
will  or  executor/administrator  of  the 
estate,  in  the  case  of  a  deceased  owner. 
(Change  of  ownership  of  a  vessel  with 
a  commercial  reef  fish  permit  upon 
disabilify  or  deeth  of  an  owner  is 
considered  a  purchase  of  a  permitted 
vessel  and  paragraph  (m)(3)  of  this 
section  applies  regarding  a  commercial 
reef  fi^  permit  for  the  vessel  under  the 
new  owner.) 
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(4)  A  fish  trap  endorsement  in  etfoct 
(m  September  12. 1995.  may  be 
transmred  to  a  vessel  witb  a 
commercial  vessel  permit  wbose  owner 
bas  a  record  (rf  la^mngs  of  reef  fisb  from 
fisb  traps  in  tbe  qEZ.  as  reported  on 
fishing  vessel  logbooks  received  by  tbe 
Science  and  Reraarch  Director  from 
November  20, 19f  2,  througb  February  6, 
1994,  and  wbo  was  unable  to  obtain  a 
fish  trap  endorseiient  for  such  vessel 
under  paragraph  (n)(l)  of  this  section. 
The  o%vner  of  a  vessel  that  is  to  receive 
tbe  transferred  eildorsement  must  return 
the  currently  endbrsed  commwdal 
pomit  and  the  uamdorsed  permit  to 
the  Regional  Direirtor  with  an 
application  for  a  ^sh  trap  endorsement 
for  his  or  her  vessel  Revised 
commercial  p«rn|its  will  be  returned  to 
each  owner. 

(5)  If  a  fish  trap  endorsement  is 
transfjerred  undetf  paragraph  (n)(3)  or 
(nN4)  of  this  section,  the  owner  of  the 
vessel  to  which  the  endorsement  is 
transferred  may  renew  the  endorsement 
without  regard  tq  the  requirement  of 
peragreph  (n)(l)  ef  this  section 
regarding  a  record  of  landing  of  reef  fish 
from  fish  traps. 

(6)  A  fish  trap  endorsement  that  is  not 
renewed  or  that  is  revoked  will  not  be 
reissued.  A  fish  trap  endorsement  is 
considered  to  be  not  renewed  when  an 
application  for  renewal  is  not  received 
by  the  Regional  Director  %vithin  1  year 
of  the  expiration  date  of  the  permit. 

3.  In  §  641.4,  effective  April  1, 1996. 
paragraphs  (a)(3)  and  (o)  are  added,  and 
the  first  sentence  of  newly  revised 
paragraph  (a)(4)  is  revised  to  read  as 
follows:  1 


§641.4    PefmHaafM 

(a)  •  •  • 

(3)  Charter  vessel/headboat  permits. 
For  a  person  on  board  a  vessel  that  is 
operating  as  a  charter  vessel  or  headboat 
to  fish  for  or  possess  a  reef  fi^  in  or 
from  the  EEZ.  a  (^larter  vessel/headboat 
pennit  for  reef  fi$h  must  be  issued  to  the 
vessel  and  must  be  on  board. 

(4)  *  *  *  A  deeler  who  receives  from 
a  fishing  vessel  reef  fisb  harvested  from 
the  EEZ.  or  red  snapper  from  adjoining 
state  waters  harvested  by  or  possessed 
on  board  a  vessel  with  a  commercial 
permit  issued  under  this  section,  must 
obtain  an  annual  deeler  permit  *  *  * 

•       •       •       I*        * 

(o)  Pwmit  conditions.  (1)  As  a 
ccmdition  of  a  cctnmercial  vessel  permit 
issued  under  thi$  section,  without 
regard  to  where  fed  snapper  are 
harvested  or  poesessed,  a  vessel  with  a 
commercial  permit — 


(i)  Must  comp 


y  with  the  red  snapper 


individual  transferrable  quota 
requirements  of  §  641.10(b). 


UMI 


(ii)  May  not  transfar  or  receive  red 
snapper  at  sea. 

(iu)  Must  maintain  red  snappnr  with 
head  and  fins  intact  through  ^ding, 
and  the  excepticms  to  that  requirement 
contained  in  S  641.21(b)(3)  and  (b)(4)  do 
not  apply  to  red  snapper.  Such  red 
snapper  may  be  eviscerated,  gilled,  and 
scaled  but  must  otherwise  be 
maintained  in  a  whole  condition. 

(2)  As  a  condition  of  a  dealer  permit 
issued  under  this  section,  without 
regard  to  where  red  snapper  are 
hwvested  or  possessed,  a  permitted 
dealer  must  comply  with  the  red 
snapper  individual  transferrable  quota 
requirem«ats  of  §  641.10(b). 

1641.5    lAmendecQ 

4.  bi  §  641.5,  in  the  first  sentence  of 
paragraph  (c),  the  phrase  "reef  fish 
permit"  is  removed  and  the  phrase 
"commercial  reef  fish  permit"  is  added 
in  its  place. 

5.  In  §  641.7.  paragraphs  (a),  (s).  (y), 
and  (bb)  are  revised  and  new  paragraphs 
(11)  and  (mm)  are  added  to  read  as 
follows: 

1641.7    PfDtilbWiona. 

•  •        •        •        * 

(a)  Falsify  information  specified  in 
§  641.4(b)  or  (c)  on  an  application  for  a 
permit  or  endorsement,  or  information 
regarding  transfer  or  revision  of  a  permit 
or  endorsement 

•  •        *        •        * 

(s)  Purchase,  barter,  trade,  or  sell,  or 
attempt  to  piuchase,  barter,  trade,  ot 
soil  A  roof  ficK 

(1)  Harvested  from  the  EEZ  by  a  vessel 
that  does  not  have  a  valid  commercial 
permit,  or 

(2)  Possessed  under  the  bag  limits— as 
specified  in  §  641.28(a). 

•  *        •        •        * 

(y)  Use  or  possess  in  the  EEZ  a  fish 
trap  without  a  valid  fish  trap 
endorsement,  as  specified  in 
§  641.4(a)(2). 

•  •        *        •        • 

(bb)  Without  a  dealer  permit,  receive 
from  a  fishing  vessel,  by  purchase, 
trade,  or  barter,  reef  fish  harvested  from 
'the  EEZ,  as  spedfied  in  §  641.4(a)(4). 

•  •        •        *        •  . 

(11)  Sell,  trade,  or  barter  or  attempt  to 
sell,  trade,  or  barter  reef  fish  harvested 
on  board  a  vessel  for  which  a 
commercial  permit  has  been  issued 
under  §  641.4  to  a  dealer  that  does  not 
have  a  permit  issued  under  §  641.4,  as 
specified  in  §  641.28(b). 

(mm)  As  a  permitted  dealer,  purchase, 
trade,  or  barter  or  attempt  to  purchase, 
trade,  or  barter  reef  fish  harvested  on 
board  a  vessel  that  does  not  have  a   - 
commercial  permit  issued  under 
§641.4,  as  specified  in  §  641.28(c). 


6.  In  §641.7,  effective  April  1. 1996, 
paragraphs  (g).  (r),  and  newly  revised 
[bb)  are  revised  and  paragraph  (x)  is 
added  to  read  as  follows: 

§641.7    ProNbNions, 

•  «.      •        •    ■   *■ 

(g)  Possess  a  finfish  without  its  head 
and  fins  intact,  as  specified  in 
§  641.21(b):  or  a  red  snapper  without  its 
heaid  and  fins  intact,  as  specified  in 
§641.4(o)(l)(iii). 

•  *        •        *        * 

(r)  Transfer  reef  fish  at  sea,  as 
specified  in  §  641.24(f):  or  transfer  or 
receive  red  snapper  at  sea.  as  specified 
ln§641.4(o)(l)(u). 

•  •        •        •        • 

(x)  Own  or  operate  a  vessel  that  fishes 
for  or  possesses  reef  fish  in  or  from  the 
EEZ.  when  such  vessel  is  operating  as 
a  charter  vessel  or  headboat  without  a 
charter  vessel/headboat  permit,  as 
specified  in  §  641.4(a)(3). 

•  •       •       •       * 

(bb)  Without  a  dealer  permit,  receive 
from  a  fishing  vessel,  by  purchase, 
trade,  or  barter,  reef  fish  harvested  fit>m 
the  EEZ.  or  red  snapper  bom  ad)oining 
state  watera  harvested  by  or  possessed 
on  board  a  vessel  with  a  ctxnmercial 
permit,  as  specified  in  §  641.4(a)(4). 


§641.24   {Amendedl 

7.  b  §  641.24.  paragraph  (g)  is 
removed. 

§§641.28  and  641.29    [Radesignaled  as 
§§641.29  and  641.30] 

8.  Sections  641.28  and  641.29  are 
redesignated  as  §§  641.29  and  641.30, 
respectively,  and  new  §641.28  is  added 
to  read  as  follows: 

§641.28    Restrictions  on  aala/purchaae. 

(a)  A  reef  fish  harvested  in  the  EEZ  on 
board  a  vessel  that  does  not  have  a  valid 
commercial  permit,  as  required  by 

§  641.4(a)(1),  or  possessed  under  the  bag 
limits  specified  in  §  641.24(b),  may  not 
be  purdiased,  bartered,  traded,  or  sold, 
or  attempted  to  be  purchased,  bartered, 
traded,  or  sold. 

(b)  A  reef  fish  harvested  on  board  a 
vessel  for  which  a  valid  commercial 
permit  has  been  issued  under  §641.4 
may  be  sold,  traded,  or  bartered  Or 
attempted  to  be  sold,  traded,  or  bartered 
only  to  a  dealer  who  has  a  valid  permit 
issued  under  §641.4. 

(c)  A  reef  fish  harvested  in  the  EEZ 
may  be  purchased,  traded,  or  bartered  or 
attempted  to  be  pvirchased,  traded,  or 
bartered  by  a  dealer  who  has  a  valid 
permit  issued  under  §641.4  only  from  a 
vessel  for  which  a  valid  commercial 
pomit  has  been  issued  under  §  641.4. 


§§641.^    641.83, 641.24, 641JM.  and  641.27 


9.  In  additimi  to  tbe'naendments  set 
forth  above,  effective  January  1, 1996,  in 
50  (7R  part  641  remove  the  word 
"permit"  and  add,  in  its  place,  the 
words  "commercial  permit"  in  the 
follo%ving  places: 

(a)  Section  641.2,  in  the  definitions  of 
"Charter  vessel"  and  "Headboat": 


(b)  Section  641.23(d9(2)(iii): 

(c)  Sectiim  e41.24(aXl)(ii}(A): 

(d)  Section  641.25  introductory  text; 
and 

(e)  Section  641.27(a). 

§§641.7   and  641.16  [Awwndadl 

10.  Effective  April  1, 1996,  bi  SO  CFR 
part  641  remove  the  word  "permit"  and 
add,  in  its  place,  the  words  "commercial 
permit"  in  the  following  places: 


(a)  Section  641.7(gg); 

(b)  Section  641.7(ij)(l): 

(c)  Section  641.10(bK4): 

(d)  Section  641.10(bM6).  Bnt 
occurrence  only;  and 

(e)  Sectimi  641.10(b)(7).  second 
occurrence  only. 

(FR  Ooc  95-303*2  Filed  12-14-65:  •:4S  mdI 
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Proposed  Rules 


TMt  aedlon  of  1t»  ^EDBUL  REQiSTER 
oonbrins  nolioM  to  (he  puMc  of  the  prapoMd 
ismanoe  of  luias  ai^d  reguMtons.  The 
pupoM  of  these  nqUces  is  to  gtve  Merested 
peteons  an  opportunity  to  participate  In  the 
fula  HMidng  prior  to|lha  adoption  of  the  final 


SMALL  BUSME^S  AOMMSTRATION 
13  CFR  Pwts  lot,  118. 120, 122. 131 


AOmCY!  Small  Bisiness  Administration 

(SBA). 

ACnoti;  Propoeed  nila . 

aUMMARV:  In  respmse  to  President 
Clinton's  govenu|ient-wide  legulativy 
review  diractive,  ISBA  has  oxnpleted  a 
psflfn  hj  pnpn  and  line-by-line  review  of 
all  of  its  exi«dng  regulations.  SBA 
detennined  that  It  could  eliminate  some 
regulations  and  gnasolidate.  clarify,  and 
simplify  the  remainder.  This  proposed 
rule  consolidates  five  current  CFR  parts 
into  one  Part  to  tap  known  as  Part  120. 
The  surviving  Patt  120  covers  virtually 
all  policies  and  regulations,  othn  than 
size  standards,  af  plic^le  to  SBA's 
business  (non-disaster)  losn  programs. 
Abaost  all  provi^ons  have  been 
re«iforded,  renunlbered.  and  relocated. 
There  are  a  few  new  ot  revised  policies. 
Several  sections  have  been  deleted. 
However,  most  of  the  levisirais  merely 
straamUne  and  clarify  the  regulations 
and  do  not  represent  substantive 
diange. 

DATGB:  Comments  must  be  submitted  on 
or  before  January  16, 1906. 
AOOREMGB:  Addless  written  comments 
to  David  R.  Kofaler,  Associate  General 
Counsel  fat  Genoral  Law,  (120)  Small 
Business  Administration,  409  3rd  Street 
S.W.,  Washingtofi.  D.C  20416. 
FON  FURTHER  MFOmUTION  OONr ACT: 
Ranald  Matzner,  Associate  Deputy 
Goieral  Counsel;  Office  of  General 
Counsel,  at  (202)l  205-6882. 
•UPPlBCNT  AlW  ifronfUATiOM;  On  March 
4, 1995.  Presideot  Clinton  directed  all 
fednal  agBDdes  to  conduct  a  page-by- 
paga,  line-by-linf  review  of  tlMir 
«««<fH«fl  regulations  to  determine  vdiidi 
could  be  elindnafted  or  streamlined.  The 
President's  directive  complemented 
SBA's  ongoing  reinvention  efiitnt.  wdiich 
had  abeody  targeted  portions  of  the 
business  loan  {Mrfgrams  fm  streamlining 
and  simpUficatioo.  From  its  review  of 


its  business  loan  programs.  SBA  is 
proposing  to  eliminate  many  pages  of 
bunness  loan  regulations  and 
consolidate  and  simplify  the  remainder. 

The  proposed  rule  combines  Parts 
108. 116. 120. 122  and  131  of  13  CFR 
into  one  new  Part  to  be  known  as  Part 
120.  The  new  Part  120  will  regulate  all 
of  SBA's  non-disaster  financial 
assistance  to  small  businesses  under  its 
general  business  loan  program  ("7(a) 
loans"),  its  microloan  demonstration 
program  ("Microloans"),  and  its 
development  company  program  ("504 
loans"). 

Many  repetitive  and  overiapping 
sections  frran  the  current  regulations 
will  be  eliminated.  The  remaining 
provisiois  will  be  eesy  to  find  and  easy 
to  undorstand.  Formerly,  provisions 
applicable  to  a  business  loan  program 
were  often  located  in  difisrent  Puts. 
Sometimes  unintended  differences 
developed  between  the  loan  programs  in 
the  interpretation  or  impfementation  of 
similar  program  policies  because  of 
minor  inconsistencies  in  the  language  of 
the  provisiona  in  the  several  Parts. 
These  incmisistencies  have  been 
eliminated. 

In  die  proposed  rule,  the  basic 
requirements  that  apply  to  all  of  the 
business  loen  programs  are  located  in 
subpart  A.  ThoM  include  elements 
currentiy  found  in  porticms  of  Parts  108, 
116,  and  120.  Policies  specific  to  a 
particular  program  are  in  the  seperate 
subpart  applying  to  that  program.  Rules 
qMcific  to  7(a)  loans  will  be  in  subpart 
B  and  include  etauents  currently  in 
portions  of  Parts  116, 120,  and  122. 
Regulations  applying  to  SBA's  special 
purpose  loens  currepUy  in  Part  122  and 
a  portion  of  Part  116  will  be  in  subpart 
C.  Subparts  D,  E.  and  F  will  contain 
rules  regarding  lenders,  progrem 
administration,  and  the  seomdary 
maricet  currently  found  primarily  in  Part 
120.  The  loan  moratorium  provisimis 
presentiy  in  Part  131  will  also  be  in 
sul^wrt  E.  Subpart  G  will  contain  rules 
specific  to  Microloans  currentiy  in  Part 
122.  FinaUy,  regulations  applyhig  (mly 
to  504  loans  currentiy  located  in  Part 
108  will  be  in  subpert  H.  The  following 
chart  summarizes  the  proposed  rule: 


Subpart 

Subject  mat- 
ter oovefsd 

nun^MTS 

P»t120; 
asnranonB. 

120.1  to 
120.96. 
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Subpart 

Subject  mat- 

Section 

ter  covered 

numtMTS 

A 

Policies  ap- 

120.100 to 

plicable  to 

12ai90. 

afltNJSi- 

ness  loans. 

B 

Loanmaking 

120.200  to 

policy  spe- 

120.299. 

ctficto 

Guaran- 

tees and 

Direct  7(a) 

Loans. 

C ..." 

Special  Pur- 

120.300 to 

pose 

120.399. 

Loans. 

D 

Lenders  ...~.. 

120.400  to 
120.499. 

c  ■•••••■••■•■>■•••••• 

Loen  Admin- 

120.500  to 

istiation. 

120.599. 

F 

Semndery 

120.600  to 

Market 

120.699. 

Q 

lAcrotoen 

12a700to 

Dem- 

120.799. 

Program. 

H...        ..     _ 

Development 

120.800  to 

Company 

120J99. 

Loan  Pro- 

gram (504). 

The  most  noticeable  change  in  the 
proposed  regulation  is  in  the  format. 
The  rule  is  written  in  a  "user-friendly", 
"plain-language"  style.  Provisions  have 
been  grouped  in  logical  sequences. 
Descriptive  headii^  make  it  easier  to 
find  sections.  Hyi^enated  section 
numbers  are  no  longer  used.  Questions 
and  answers  are  sometimes  used. 
Wherever  possible,  ordinary  language  is 
used  instead  of  "govemment-speiak". 

SBA's  intent  was  to  write  regulations 
that  provide  easy-to-oomprehend  notice 
of  the  general  content  of  a  policy,  rather 
than  detailed  information  explaining  or 
expoimding  upon  that  policy.  Much 
explanatny  material  currently  in  the 
r^ulations  and  used  i»imarily  by  SBA 
personnel  to  implement  SBA's  programs 
has  been  eliminated  from  the  proposed 
rule,  but  is  available  to  the  ptmlic  and 
may  be  found  in  SBA  policy  guidances, 
Standard  Operating  Procedures 
("SOPs").  and  odier  SBA  materials. 

Most  of  the  revisions  do  not  represent 
policy  changes,  hi  many  cases,  the 
wording  of  Um  regulation  has  been 
changed  to  conform  to  actual  ctmduct 
Although  SBA  is  not  awrare  of  any 
instances,  SBA  reouests  comments 
regarding  any  inadvertent  substantive 
changes  which  may  have  been  caused 
by  rewording  and  format  changes. 


There  are  a  few  substantial  policy 
changes  in  the  proposed  rule,  however. 
For  example,  the  "alter  ego"  rule  has 
been  completely  revised  making  more 
Passive  Companies  eligible  for  financial 
assistance,  and  new  provisions  are  being 
proposed  allowing  Certified 
Development  Companies  ("CDCs")  to 
expand  into  other  areas  not  being 


adequately  serviced  by  the  existing 
CDCs  in  those  areas.  These  and  other 
substantive  policies  are  explained  in 
detail  below  in  the  section  by  section 
analysis. 

Comments  to  this  proposed  rule  are 
invited,  including  suggestions  for 
further  clarification  and  streamlining. 


Send  them  to  the  person  and  address 
noted  above,  within  the  time  specified. 
Each  subpart  is  addressed  separately 
below.  Conversion  tables  are  provided 
detailing  all  deletions,  consolidations, 
relocations,  and  policy  changes. 
Immediately  below  is  a  chart  showing 
the  location  of  surviving  material  by 
Parts. 


Former 

part* 


106 
116 
116 
116 
116 

116 
120 
120 
120 
120 
120 
120 
120 
122 
122 
131 


Sut)ject  matter 


Development  Company  Loans 

Sut)part  A— Veterans 

Subpert  B— Fk)od  Insurance ~ ». 

Subpart  C— Lead-based  Paint 

Subpart  D— f  kxxlplain  Management  and  Wbodlands 
Protedkx). 

Subpart  E— Coastal  Barrier  Resources  Act  

Subpert— General;  Sutipart  A— Loan-Making  Policy 

Subpart  B— Loan  Administratkxi  „ 

Subpart  C— Loan  Participants 

SubfXtftO _ 

Sutjpart  E ._ ........................................ 

Sul)part  G 

Subpart  A— General  Provisiorw 

Subpart  B— Special  Purpose  Loans  .v 

Loan  Moratorium 


New  120  subpert 


H.„.. 
N/A  . 
N/A  . 
N/A  . 
N/A  . 

N/A  _ 

Dispersed  in  hUro..  Sut)pert  A,  Subpert  B 

Subpart  E  . __„ 

Subpart  D  

Subpart  D  

Subpart  F 

Subpart  F  

Dispersed  in  hrtroductton.  Subpart  A,  Subpart  B 
Sut)part  C «....„....„..-.» „..„.......». 


Newsectton 
numt>er(^ 


120.800-890 
120.104 
120.170 
120.173 
120.172 

120.175 

120.1 

120.500-599 


120.532-636 


Definitions  applicable  to  all  business 
loans  are  located  in  §  120.10,  combining 
separate  definitions  previously  in  Parts 
108  and  120.  Nearly  all  have  been 
reworded.  Some  definitions  have  been 
added,  and  some  have  been  eliminated 
because  they  were  redundant  or  were 
incorporated  into  the  text.  Of  particular 
note  is  the  definition  of  "Associate," 
which  was  broadened.  Conversely,  the 
definition  of  "close  relative"  was 


limited  to  the  closest  family 
relationship.  The  net  effect  of  the 
changes  is  to  pinpoint  more  effectively 
the  individuals  subject  to  the  ethical 
requirements  and  conflict  of  interest 
prohibitions  of  the  regulations.  Terms 
which  are  defined  in  the  proposed  rule 
are  capitalized  in  this  preamble  for 
consistency.  In  addition,  references  to 
SBA  Regional  offices  and  officers  have 
been  eliminated  and  usually,  but  not 


always,  replaced  with  a  reference  to 
District  Director  because  of  SBA's  recent 
restructuring. 

A  detailed  listing  of  changes  specific 
to  each  subpart  follows. 

120  Subpart  A  and  B — General  I^oan 
Policy  and  Guaranteed  and  Direct  7(a) 
Loans 

The  following  is  a  conversion  table  for 
Subparts  A  and  B: 


Former  sectton 
number 

New  pcwt  120  number  for  kMn 
provisions 

Action(s)  (Note:  all  sedtons  were  renum- 
bered and  moved,  or  deleted) 

Extent  of  policy  change,  H  any;  comments 
on  aclKX)(s) 

116.1-116.3 

120.104 

120.170 

120.173 

120.172 

1 20. 1 75 

Revised;   Subpert  was   split;   provisions 
moved  to  program  Parts. 

Revised'  orovisions  condensed 

Minor  policy  change;  explanatory  material 

11610-116  12 

and  definitk)ns  will  be  in  SOP  or  other 
policy  material. 
No  (>olk:y  change;  explanatory  material 

116.20-116.23 

Revised:  orovisions  oortdertsed  

will  be  in  SOP  or  other  polfcy  material. 
No  policy  change;  explanatory  material 

116  30-116  36  ...    . 

Revised:  orovistons  condertsed  

wiH  be  in  SOP  or  other  policy  material. 
No  policy  change;  explanatory  material 

116.40-116.41  

Revised;  provisions  condertsed  

wM  be  in  SOP  or  other  poik:y  material. 
No  policy  change. 

116  Appendix  A  

116  Appendix  B  

120.1-1  

N/A 

N/A „ 

12ai 

120.4 

120.180 „.... 

N/A ..~ 

Deleted 

No  policy   change.   Material   no   k>nger 

Deleted 

Revised;  some  deletnn;  material  moved  .. 

Revised _. ~... 

Revised .'. 

needed. 
No  poNcy  change.   Material  no  tonger 

needed. 
No  policy  change.  Some  explanatory  ma- 

120.1-2 ...„ 

120 1-3           

terial  no  longer  valkl. 
No  policy  change. 
No  policy  change. 

120.1-4  

Deleted.  Unnecessary 

Revnltten  „ 

Rewritten  .. _»«..»...>-« 

Revised -~ 

No  policy  change. 

120.2  

120.2-1  

120.2-2 

120.10 

120.10 -.... 

N/A 

No  polfcy  change.  New  definitions  are 
added;  an  owner  is  now  consklered  an 
"Associate." 

No  policy  change. 

See  Policy  Note  above. 

120.2-3  

Deleted 

No  pnkcy  change.  Definition  win  no  tongu 
be  used. 

^ 
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Fomwr  section 
nutnbflf 


1202-4 

1202-6 

1202-8  

1202-7  


1202-6  

1203-1  

1203-2 

1203-3  

1203-4 

120100 

12O101-1(a) 
12O101-1(b) 
12O101-1(c) 


12O101-2  ™ 
120101-2(8) 

12O101-2(b) 


120.101-2((9  .. 


120.101-2(d)  — 
12O101-2(d)  (1) 

ttifOuah(7). 
120.101-2(d)  .-... 

12O101-2(f) 

120.101-2(g)  — 

120.102  

120102-1 

120 102-2  

120.102-3 

12O102-4 

120.102-4(8)  ...„ 
12O102-4(t4  — 

120.102-5 

120.102-6 


120.102-7 
12O102-8 
120.102-4 


New  part  120  number  for  loan 
provisions 


120102-10. 

120102-10  (a)-(l 
120.102-11  


120.102-12  (8)-<d) 
120.103-1(8), 
120.103-1(b). 

120.103-2  

120.103-2(8) 

120.103-2(b) 

120.103-2(0) 

120.103-2(d) 

120.103-2(8) 


120.103-2(1) 

120.103-2(g)  .. — 

120.10^^(^) 

120.103-3  (8)-(e) 
120.104-1  (a)-(e) 

120.104-1(1) 

120.104-2(8)(1)  .. 


12O10 

120.10 .... 

120.10 .-. 

N/A -. 

120.470 .. 

120.2 

120i!(a) 
120.2 
120.101  ..- 

WA 

120100(d) 
120103  .-. 
120.110(0  . 


120.110 

120.110(K) 

120.110(g) 

120.110(h)  

120.1 10(b)(c).  120.111 

12U<  1 1 1  ••■»••••••••»-•••••••• 


120110(g) 

120.110(1) 

12O110(m) 

120.120 ................. 

120.130(1),  120201 
120207,  120.130(d) 

120.130(8)  

120104, 120.130(b) 
120.104 

tmV»  ll^V    ■•••«■  ••••••••••••4 

120.130(0)  

120J202 


MkuHfi)  (Note:  a»  sections  were  renum- 
bered and  moved,  or  deielad) 


Revised 


Revised 
Deleted 


n^MnVlQTi   •■■•••••»»••••••••••••••••••••« 

HOVnlliBn    ••••••••••••••••  •••••••••••••M 

Rewritten  ~.. 

ConsoWated  wih  120.103-1 

Deietod  ... 

Rewritten 

Rewritten 

Revised-. 


Revised . 
Revised . 

Revised . 

Revised, 


Revised;  new  rule  included 
Revised;  New  Rule. 


120.1 10(i)  

120.130, 120.130(e) 
None  ............~~.~..... 

120.140,  120.110(0) 

120.130 


120.1 10(q)  

120.101,  120.102  „.. 

120.150 

120.150 •■•»•..••.•. 

120.150(f)  

120.160(8),  120.201 

120.160(b)  ~. 

120.160(c),  120.170 


Revised-. 
Rewritten 
Revised-. 
Revised ... 
Revised ... 
Revised ... 
Revised ... 
Revised .. 
Revised.. 
Revised .. 
Revised .. 
Revised .. 


llOVISOQ  < 

Revised 
Deleted 


120.170 

120.175-76. 
120.160(d) 


120.200 
120.193 
120.220 
N/A  ...... 

WA  . 


120172-73, 


Revised;  new  Rule 
Revised 

H^VISoQ  >•>•«•■•••••»«• 
nflWWwn  ••■»■■••■»••< 

HOVIOQQ  ..•••«•»■■••••••< 

KOWTKiOvl    ■■■■•■•••■•■••I 

Revised 


Revised 
Revised 


Revised... 

Revised  ... 
Revised ... 
Rewritten 
Deleted  .. 
Deleted  - 


Extent  of  policy  chanoe.  if  any;  comments 
on  action(8) 


iyNnor  policy  change.  This  definition  has 
been  dropped,  but  sub-definitions  were 
modHied  and  included  elsewhere. 

Minor  polcy  change.  Definition  of  Lendkig 
Institution  was  dropped. 

Minor  policy  change.  Both  definitions  were 

QfOPD0Q> 

Minor    policy    change.    Definition    was 

dropped,  as  no  longer  used. 
No  policy  change. 
f4o  policy  change. 
No  policy  change.  ' 

No  policy  change. 
No  policy  change. 

No  poficy  change.  Section  not  needed. 
No  poficy  change. 
No  polcy  change. 
No  poicy  change.  Section  now  combined 


No  policy  change. 

Clarifies  poficy  regarding  promotion  of  reft- 

gion.  See  Note  1,  below. 
No  poficy  change,  explanatory  material 

wi  be  in  SOP  or  other  poficy  material. 
No  poficy  change.  Needtoss  wording  was 


Mc4or  poficy  changes.  See  Note  2,  below. 
M^or  poficy  changes.  See  Note  2,  below. 

No  poficy  change. 

No  poficy  change. 

No  poficy  change. 

No  poficy  change. 

No  poficy  change 

No  poficy  change. 

No  poficy  change 

No  poficy  change. 

No  poficy  change. 

No  poficy  change 

No  policy  change 

No  poficy  change.  Wordtoig  changed  to  re- 
flect agency  poficy. 

Minor  policy  change.  See  Note  3  below. 

No  poficy  change. 

tMnot  poficy  change.  Provision  was  not 
used. 

Major  poficy  change.  See  Note  4  below. 

Minor   new   poficy.    180<lay   parameter 

added. 
Minor  poficy  change.  See  Note  5  below. 
Major  poficy  change.  See  Note  6  below. 

No  poficy  change. 
No  policy  change. 
No  poficy  change. 
Minor  poficy  change  or  darificalion.  See 

Note  7  below. 
No  poficy  change. 
No  poficy  change.  Though  not  now  spe- 

dficafiy  mentioned  in  the  regulation,  life 

insurance  may  sfifi  be  required  as  part 

of  prudent  lencfing. 
Ito  poficy  change. 

Minor  poficy  change— depository  plan  no 
longer  required. 

No  poficy  change. 

No  poficy  change. 

No  poficy  change. 

EHmmated  from  statute. 

No  poficy  change:  poficy  wM  now  be  con- 
tained in  SOP  or  other  policy  guidance. 
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Former  section 
number 


120.104-2(8)(2) 
120.104-2(a)(3) 

120.104-2(b) 

120.104-2(c) 

120.104-2(d) 

12O104-2(e)(1) 
120.104-2(e)(2) 
120.104-2(e)(3) 

120.104-2(e)(4) 
120.104-2(0 

120.106 

120Appendb(A  . 

122.1  — 

1222 

122.»-1  

122.3-2  

122.4 

122.S-1  — .. 

122.6-2  

122.5-3 

122.5-6  

122.6-1(a)(b)  

122.6-2  

122.6-3,  Part  131 
122  7 

122.7-2  

122.7-3  

122.7-3(8) 

122.7-3(b) 

122.7-3(0) 

12Z8-1  

122.8-2  

122.8-3  

122  8-4 

122.8-4(8) 

122.8-4(b)  . 

122.8-4(c)  

122.8-4(d) 

122.fr-4(e)  .— -. 
122.v*4(f)  ..*••..••... 

122.8-4(g)  .„ 

122.8-4(h)  ...- 


New  part  120  numtwr  for  loan 
provisions 


N/A 
N/A 


120221  (e)(f)  . 
120221(b)  .-. 

120222 

120222 -. 

120221(a)  .... 
120223(a), 

120.221(d). 
120222(c)  -.. 
120.195 


120222(e), 


120.176 


N/A 


N/A 

N/A 

120.176 

120.101 

120.191 -. 

120.101, 120190(d) 

120.192 

120.192  (definition.) . 

120212 -. 

120.530 

120.532-536 

120.151 

12021 1(8)(b) 

120211(c)  


Action(s)  (Note:  afi  sections  were  renum- 
bered and  moved,  or  deleted) 


LI6I0MQ 


HownRon 

fWvfSmJ  ... 

Revised... 
Revised  ... 


newnnen,  consoeaBieo 


Extent  of  poficy  change,  if  any;  comments 
onacaon(s) 


Major  poficy  change;  delsled  from  ttw  AcL 
Provision  efiminated  by  staMe  (and  had 

never  been  implemented  by  SBA). 
No  policy  change. 
No  poficy  change. 
No  poficy  change. 
No  poicy  change. 
No  pokey  change. 
No  poficy  change. 


does 


Deteted 


Comt)ined  ...—....... 

Deleted  

Consofidatod .- 

Deleted  

Consofidated 

Revised;  coml)ined 


120.151 

120210(8) 

120210(b) 
120210(c) 
120213(b) 
120213(b) 
120213(8) 

120214 

120214(8) 
120214(8) 
120214(b) 

120214(c) 
120214(d) 
120214(e) 
120214(f)  . 
120214(g) 


Consofidatod;  rewrMen 


nWRP^^B  ■•■•■••••■■■••>>•>«••••••••■•• 

Moved;  revised 

Moved;  combined;  revised 

Rewritten  


nowriiion 
Revised .. 


Revised 
Revised 


Revised 
Revised 


Rewritten 
Rewritten 
Revised  .. 


Moved  ..- 
Moved— 
Moved  .... 
Rewritten 
Revised  - 


No  poficy  change. 

No  poficy  change   Clarfiled  that 
apply  to  504  loans.  See  Note  8. 

No  poficy  chartge.  Note  tiat  recant  reg^ 
latory  addWons  appear  in  120.171  wid 
174.  More  guidance  can  be  found  in 
SOP. 

No  poficy  change.  Terms  of  the  af^ee- 
ment  are  in  effect  Agreement  wM  ap- 
pear in  SOP  or  other  poficy  materiai. 

No  poficy  change. 

Ne  policy  change. 

No  poficy  change. 

No  poficy  change. 

No  poficy  change. 

No  poficy  change. 

No  poficy  change. 

No  poficy  change. 

No  poficy  change. 

No  policy  change. 

No  poficy  change. 

No  poficy  change. 

No  policy  change. 

No  policy  change. 

No  poficy  change. 

Reference  to  District  Director's  authority 
to  make  exceptions  wW  be  in  SOP. 

No  policy  change. 

Minor  poficy  chartge;  irwrease  approval 
wfil  be  by  AA/FA. 

No  poficy  change. 

No  poficy  change. 

No  poficy  change. 

No  poficy  ctiange. 

No  pobcy  change. 

No  poficy  change. 

No  poficy  ctiange. 

No  poficy  change. 

Clarrftes  that  movement  in  amount  of  loan 
must  equal  movement  in  base  rate. 

No  poficy  change. 

No  policy  change. 

No  policy  change 

No  policy  change. 

No  policy  change 


The  following  chart  lists  additions  to 
Part  120: 


Section 
numt)er 


120.1 10(r) 
120.110(0) 


Sut)ject  matter  covered 


Prohibition  tor  businesses  en- 
gaged in  pofifical  and  lobbying 
activities. 

Prohit>ition  for  businesses  en- 
gaged in  pornographic  or  sex- 
uaHy-oriented  (non-medicaO 
activities.  See  Note  1  bekim. 


Section 
number 

Subject  matter  covered 

120171  „. 

CkKnpfiance  with  Child  Support 
Obligations  as  a  condition  of 
an  SBA  loan. 

120.174  .„ 
120.190  .„ 

Earthquake  hazards  notice. 
Where  a  business  appHes  for  a 
toan. 

120.193  .„ 

Use  of  computer  generated 
forms. 

Note  1.  SBA  often  receives  eligibility 
questions  from  Borrowers  and  Lenders.  In  the 


proposed  rule,  SBA  has  attempted  to 
delineate  clearly  and  succinctly  the 
businesses  that  are  ineligible  for  SBA 
flnancial  assistance.  In  particular,  SBA  field 
offices,  loan  applicants.  Lenders, 
development  corporations  and  other  SBA 
intermediaries  have  requested  guidance 
concerning  the  eligibility  of  businesses 
which  may  be  engaged  in  religious  activities. 
After  consulting  with  the  Department  of 
Justice,  SBA  proposes  to  provide  such 
guidance  through  these  new  regulations. 

The  present  regulation  states  that  churches 
and  religious  organizations  are  ineligible  for 
SBA  financial  assistance.  It  does  not  specify 


64360  Federal  Register  /  Vol.  60,  No.  241  /  Friday.  December  15.  1995  /  Proposed  Rules 


UMI 


whether  the  prohibition  extends  to 
bualneaaea  principally  angagBd  in  prcnnoting 
religioa  through  uieir  activitiea.  Nonetheless, 
such  biuinaaaea  in  the  peat  have  been  found 
to  be  ineligible. 

SBA'a  primary  focua  is  to  provide  financial 
aaaistanoe  to  for^pniiit  small  businesses  that 
can  oootiibute  to  )oi|  growth  and  economic 
development  in  the  United  States.  Within  the 
limits  set  by  the  Establishment  Clauae  of  the 
Constitution,  SBA  cbes  not  disqualify 
otherwiae  el^ble  sitiall  businesses  from 
receiving  financial  assistance  merely  because 
they  ofliar  religious  hod*,  articles,  or  other 
products  for  nk  or  because  they  support  or 
encourage  moral  ani  ethical  values  based 
upon  religious  belief.  At  the  same  time.  SBA 
does  not  make  finaisnal  assistance  available 
to  reli^ous  entities  or  their  affiliates  for  use 
in  directly  promotii|g  or  teaching  religion. 

The  Establishment  Clause  of  the  First 
Amendment,  whicbstates  "Congress  shall 
make  no  law  respecting  an  establishment  of 
religion,"  serves  as  a  limitation  on 
governmental  activities  with  regard  to 
raligfoa.  The  Establkhment  Clause  primarily 
proaoribes  "spooaonhip.  financial  support 
and  active  invotvemant  of  die  soverei^  in 
religious  activity."  1M*  v.  Tax  Commisaion, 
397  U.S.  664. 668  (IBTO).  "Neither  a  stats  nor 
die  Federal  Govenunent  *  *  *  can  pass  hws 
which  aid  one  religton.  aid  all  rriigtons,  or 
prefer  one  religion  over  another  *  *  *  No  tax 
in  any  amount,  laigt  or  small,  can  be  levied 
to  support  any  religious  activities  or 
instittttirau.  whatever  they  may  be  called,  or 
whatsver  form  they  may  adopt  to  teach  or 
practice  religion."  flratson  v.  Bd.  ofBduc, 
330  U.S.  1, 15-16  (1947):  see  also  Grand 
Ropidf  SdtotJ Ditty.  Ball.  473  U.S.  373.  381 
(1985)  (quoting  this  language);  McCotfuin  v. 
Bd.  ofEduc..  333  US.  203.  210  (1948)  (same). 

Under  the  proposed  rule,  SBA  would  not 
provide  financial  assistance  to  businesses 
principally  engaged'  in  teaching,  instructing, 
counseling,  or  indoctrinating  religion  or 
religious  beliefe.  While  incidsntal  or  indirect 
support  of  religious  objectives  might  be 
permissible.  SBA  wtxild  not  provide 
flnawial  assistance  to  a  newspaper, 
broadcasting  busincBs,  day  care  center,  w 
private  sclxml  principally  engaged  in  such 
activities. 

Some  of  the  nior»  difficult  eligibility 
inquiries  received  fay  SBA  field  offices  have 
involved  businesses  which  engage  in 
activities  in  a  secular  setting  which  may  be 
considered  to  be  religious  in  nature.  The  U.S. 
Supreme  Court  has  held  that  aid  used  to  fund 
spedficaQy  religious  activities  in  an 
otherwise  subetantiAlly  secular  setting,  has 
the  primary  effect  of  advancing  religion,  and 
therefore  violates  the  Establishment  Clause. 
Hunty.  McNair.  413  U.S.  734  (1973);  Bowen 
V.  JC«ndrx;k,  487  U.S.  589, 613  (1988).  The 
focts  of  each  sitiiation  must  be  carefully 
examined.  With  the  above  Supreme  Court 
standard  in  mind,  SBA  proposes  to  include 
among  ineligihle  bilsinesses  those  principaUy 
engaged  in  tearhinft  instructing,  counsebiw 
or  indoctrinating  r«igton  or  religious  belien, 
whether  the  setCbog  is  religious  or  secular, 
because,  in  SBA's  view,  financial  assistance 
to  such  small  businesses  vrould  violate  the 
Bstablishmant  Clause. 

SBA  field  office  personnel  and  others  also 
have  sought  guidanpe  on  the  eligibility  of 
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small  businesses  which  sell  sexually  oriented 
products  or  services,  or  engage  in  sexually 
oriented  activities.  The  present  regulation  is 
silent  reguding  obscene,  pomo^aphic,  or 
sexually  oriented  activities.  A  business 
engaging  in  any  such  activity  that  is  illegal 
is  ineligible  under  §  120.1ld(h)  of  this 
regulation.  However,  SBA  receives  inquiries 
regarding  businesses  engaged  in  activities 
which,  while  not  illegal,  may  be  considered 
by  the  average  person  to  be  obscene  or 
pomograpbic 

"Obscene"  material  is  not  protected  by  the 
First  Amendment  It  has  been  defined  by  the 
United  States  Supreme  Court  in  the  context 
of  a  criminal  case.  Miller  v.  California,  413 
U.S.  15,  24  (1973).  as  foUowrs:  "•  *  • 
whether  a  work  which  depicts  or  describes 
sexual  conduct  is  obscene  is  Ideteimined  by] 
whether  the  average  person,  applying 
contemptKary  community  standards,  would 
find  that  the  work,  taken  as  a  whole,  appeals 
to  the  prurient  interest,  whether  the  work 
deplete  or  describes,  in  a  patenUy  offensive 
way,  sexual  conduct  specifically  defined  by 
the  applicable  state  law,  and  whether  the 
woric  taken  as  a  whole,  lacks  serious  literary, 
artistic,  political,  or  scientific  value." 

Under  Supreme  Court  preoedeiit,  "(wlhen 
the  government  appropriates  fimds  to 
establish  a  program,  it  is  entitled  to  define 
the  limits  of  that  program."  Rust  v.  Sullivan, 
114  L.Bd.2d  233,  256  (1991).  In 
implementing  ite  programs,  SBA  must  also 
follow  the  Congressional  mandate  set  forth  in 
Section  4(d)  of  the  Small  Business  Act  (15 
U.S.C  633(d))  ("the  Act")  to  consider  the 
public  interest  in  granting  or  doiying  an 
application  for  SBA  financial  assistance. 

Having  considersd  the  legal  precedent  and 
the  Congressional  mandate,  SBA  has 
determined  that  it  may  exclude  small 
businesses  engaging  in  lawful  activities  of  an 
obscene,  pornogra^iic,  or  prurient  sexual 
nature.  Under  the  iKoposed  rule,  SBA  would 
not  provide  financial  assistance  to  small 
busLoesses  which  present  live  perfomiances 
of  a  prurient  sexual  nature  or  which  derive 
significant  gross  revenue  from  the  sale,  on  a 
regular  basis,  of  producte  or  services,  or  the 
presentation  of  depictions  or  displays,  of  a 
pomographic,  obscene,  or  prurient  sexual 
nature.  Thus,  an  establishment  featuring 
nude  dancing,  or  a  book,  magazine  or  video 
store  containing  merchandise  of  a  prurient 
sexual  nature  would  not  be  eligible  for  SBA 
Bnnnrial  assistance  if  the  obscene, 
ponographic.  or  prurient  activity 
contributed  to  the  generation  of  a  significant 
portion  of  the  gross  revenue  of  the  business. 

SBA  considere  this  proposed  rule  to  be 
consistent  with  ite  obligation  to  direct  ite 
limited  resources  and  financial  aesistanoe  to 
small  businesses  in  ways  which  will  best 
accomplish  SBA's  mission,  serve  ite 
constituency,  end  serve  the  public  interest 
Applicanto'  First  Amendment  freedoms  are 
in  no  way  abridged  They  may  still  exfness 
their  views,  exercise  their  freedoms,  operate 
thto  businesses,  and  obtain  any  other  aid 
available  to  them. 

SBA  is  considering  the  use  of  a  percentage 
of  gross  revenue  instead  of  "significant"  in 
the  final  formulation  of  this  rule  and  requesto 
commenters  to  focus  particularly  on  the 
relative  merito  of  the  two  approaches  and 
what  peroentagB  would  be  ai^vopriate. 


NMa  2.  llie  proposed  regulation 
establishes  a  new  "Eligible  Passive 
Company"  rule  replacing  the  current  "alter 
ego"  rule.  The  new  rule  will  be  found  at 
$  120.111.  An  "Eligible  Passive  Company"  is 
defined  as  an  entity  which  does  not  engage 
in  regular  and  continuous  business  activity, 
which  leases  real  or  personal  propnty  to  an 
Operating  Company  for  use  in  the  Operating 
Company's  operations.  SBA  generally  makes 
business  loans  only  to  small  businesses 
engaged  in  regular  business  activities,  and 
prohibits  such  assistance  to  entities  engaged 
in  passive  investment  or  real  estate 
development  or  which  do  not  engage  in 
regular  and  continuous  activity  as  an 
operating  business.  SBA  calls  such  entities 
"passive  businesses."  At  the  same  time,  SBA 
recognizes  that  valid  business  reasons  may 
exist  for  an  Operating  Company  not  to  own 
the  real  estate  and  fixed  asseU  used  to 
conduct  ite  business.  This  proposed  rule 
would  allow  certain  passive  businesses  to  be 
eligible  for  SBA  assistance  if  that  assistance 
is  used  only  to  acquire  and/or  improve  real 
or  personal  property  leased  to  a  small 
business  and  is  used  in  that  small  business' 
operations.  The  proposed  rule  would 
eliminate  certain  requiremente  and 
restrictions  which  presentiy  limit  the  use  of 
real  estate  holding  entities  in  SBA's  business- 
loan  and  development  company  programs. 

For  purposes  of  these  regulations,  an 
Operatii^  Company  is  defined  in  section 
120.100  as  a  sn^l  business  actively  cuirentiy 
involved  in  conducting  business  operations 
or  about  to  be  located  on  real  property  owned 
l^  an  BUgible  Passive  Company,  or  using  or 
about  to  use  in  ite  business  operations, 
personal  prcqierty  owned  by  an  Eligible 
Passive  Company. 

Many  years  ago,  SBA  agreed  to  assist 
eligible  Opwating  Cranpmiies  seeking  SBA 
financial  assistance  through  their  affiliated 
"miin»  image"  passive  businesses  by 
creating  an  exc^ition  for  such  "alter  egos". 
Subsequent  modifications  to  the  mirrOT 
image  requirement  permitted  variations  in 
ownerahip  percentages  between  the  operating 
business  and  the  alter  ego  for  immediate 
fomtly  membere.  Such  variances  led  to 
conflicting  intarpretetions  of  the  policy, 
which  have  frustrated  ite  original  intent  and 
confused  both  the  public  and  SBA  poaoimel. 
Such  variances  limited  the  efiactiveness  of 
the  intended  assistance.  In  addition,  the 
variances  caused  inconsistencies  between  the 
7(a)  loan  program  and  the  development 
company  loan  program. 

On  February  22, 1994,  SBA  published  (59 
FR  8425)  a  propomd  rule  ("1994  proposal") 
to  eliminate  the  conflicting  interpretations 
and  inconsistencies  and  to  revise  the  family 
membm  common  ownenhip  threshold  to 
extend  the  alter  ^o  exception  to  additional 
passive  businesses.  SBA  received  more  than 
twenty  detailed  commente  suggesting 
rhawflM  in  the  fRoposal.  It  also  has  received 
many  o/tiaa  sugesttons  and 
recommendations  from  small  business 
ownen,  devefopment  companies,  lending 
institutions  and  SBA  emdoyees  at  regulatory 
partnership  meetingi  and  other  outreach 
activities  conducted  by  SBA.  After 
considering  these  commente  and  suggesticms, 
SBA  has  revised  ite  thinking  suffidenUy  to 


warrant  publication  of  this  new  proposed 
rule,  included  here  as  an  integral  part  of 
SBA's  overall  regulatory  streamlining. 

In  ite  1994  proposal,  SBA  suggested 
reducing  the  conunon  ownenhip  threshold 
for  any  passive  business  and  Operating 
Company  to  20  percent  Most  of  the 
commente  suggested  that  as  an  exception  to 
a  "mirror  image"  requirement,  a  20  percent 
threshold  was  insufficient  to  support  a  nexus 
bet%veen  a  passive  business  and  an  Operating 
Company.  Some  suggested  that  the  nexus  be 
increased  to  50  percent,  others  to  80  percent 
However,  others  suggested  that  SBA 
eliminate  the  "mirrOT  image"  rule  altogether. 
After  carefully  considering  all  of  the  options, 
the  goals  and  the  objectives  of  SBA's  loan 
programs,  SBA  proposes  to  eliminate  the 
present  alter  ^o  rule,  and  allow  such  a  loan 
whenever  it  essentially  represente  financial 
assistance  to  an  Operating  Company. 

Many  small  businesses  utilize  separate 
entities  to  hold  the  real  estete  or  leasehold 
improvemente  used  in  the  operation  of  their 
businesses.  SBA  now  believes  that  an  Eligible 
Passive  Company,  without  regard  to  ite 
ownenhip  intereste,  should  be  an  eligible 
entity  for  SBA  financial  assistence  if  it  only 
uses  such  assistance  to  acquire  and/or 
improve  real  or  personal  property  which  it 
leases  to  an  Operating  Company  for  the 
conduct  of  ite  operations. 

SBA's  new  proposed  "Eligible  Passive 
Company"  rule  recognizes  tihat  an  Eligible 
Passive  Company  may  be  an  individual,  sole 
proprietorahip,  corporation,  limited  liability 
company,  an  irrevocable  trust  or  any  form  of 
partnerehip.  Under  the  current  rule,  trust 
ownenhip  of  any  part  of  an  Eligible  Passive 
Company  is  prohibited  in  the  SBA  business 
loan  program.  The  development  company 
program  permits  the  use  of  trusts  as  eligible 
ownen.  bi  this  proposed  rule  (as  in  ite  1994 
proposal),  SBA  proposes  to  eliminate  the 
inconsistency  between  the  7(a)  loan  program 
and  the  development  company  loan  program. 
SBA  believes  that  there  is  no  reason  to 
prohibit  a  small  business  concern  using  the 
SBA's  business  loan  programs  from  tddng 
advantage  of  the  tax  and  planning  benefite 
which  may  be  inherent  in  the  use  of  an 
irrevocable  trust.  Trust  eligibility  shall  be 
determined  by  the  eligibility  status  of  the 
trustor  (grantor/settior),  with  all  donon  to  the 
trust  being  presumed  conclusively  to  have 
trustor  status  for  eligibility  purposes. 

SBA  welcomes  conunente  on  whether  use 
of  a  revocable  trust  should  also  be  permitted. 
While  this  would  give  Borrowere  greater 
planning  flexibility,  the  trustor's  reserved 
authority  to  amend  the  trust  might  lead  to 
fronte  or  other  abuses.  Under  this  proposed 
rule,  an  Operating  Company  must  be  an 
eligible  sinall  business  under  SBA's 
standards,  and  the  proposed  use  of  proceeds 
by  the  Eligible  Passive  Company  would  have 
to  be  an  eligible  use  if  the  Operating 
Company  were  obtaining  the  financing 
directly.  This  ensures  that  the  Eligible 
Passive  Company  will  utilize  SBA's  financial 
assistance  in  the  same  manner  as  an  eligible 
small  business.  As  suggested  by  several 
commente  on  the  1994  proposal,  both  the 
Eligible  Passive  Company  and  the  Operating 
Company  must  meet  SBA's  size  standards  (13 
CFR  Part  121). 


In  response  to  other  commente  on  the  1994 
proposal,  the  new  rule  clarifies  that  the  lease 
between  the  Eligible  Passive  Company  and 
the  Operating  Company  must  be 
subordinated  to  SBA's  security  interest, 
mortgage  or  trust  deed  lien  and  the  Eli^ble 
Passive  Company  (as  landlord)  must  pledge 
as  collateral  an  assignment  of  rente  derived 
from  the  lease.  The  requirement  for  an 
assignment  of  the  lease  has  been  eliminated, 
but  an  assignment  may  be  required  by  SBA 
when  necessary  to  perfect  a  lien  under 
applicable  law. 

Several  commente  urged  SBA  not  to 
require  the  Operating  Company  to  be  a  co- 
Borrower  on  a  loan  to  an  Eligible  Passive 
Company,  suggesting  that  legitimate  tax  and 
business  reasons  exist  in  many  cases  for  the 
Operating  Company  to  be  a  guarantor  instead 
of  a  co-Borrower.  Believing  this  to  be  a  credit 
and  business  decision  best  left  to  the 
discretion  of  SBA  loan  officera,  the  Borrower, 
and  (in  the  development  company  program) 
the  development  company,  SBA  has 
provided  that  the  Operating  Company  may  be 
either  a  guarantor  or  a  co-Borrower  in  most 
cases.  An  exception  is  created  for  loans  in  the 
7(a)  loan  programs  in  which  working  capital 
funding  is  included,  in  which  case  the 
Operating  Company  must  be  a  co-Borrower. 

When  an  Operating  Company  applies  for 
SBA  loan  assistance,  each  20  percent  or  more 
ownenhip  interest  holder  in  tiie  Operating 
Company  must  guarantee  the  loan.  Since  the 
Operating  Company  will  be  a  co-Borrower  or 
guarantor  when  an  Eligible  Passive  Company 
is  the  Borrower,  the  proposed  rule  would 
extend  the  same  requirement  to  ownerahip 
intereste  of  both  the  Operating  Company  and 
the  Eligible  Passive  Company. 

Several  commente  noted  that  it  is  common 
for  an  Operating  Company  to  need  working 
capitel  when  the  Eligible  Passive  Company 
applies  for  a  loan  primarily  to  finance  the 
acquisition  of  real  or  personal  property.  In 
the  past,  SBA  has  required  the  Eligible 
Passive  Company  to  use  the  loan  proceeds 
solely  to  acquire  and  improve  property  for 
lease  to  an  Operating  Company,  llius,  two 
separate  SBA  loans  would  be  needed — one  to 
the  Eligible  Passive  Company  for  the  reel 
property  and  the  other  to  the  Operating 
Company  for  working  capital.  The 
commentera  suggested  that  SBA  permit 
proceeds  of  a  single  loan  to  the  Eligible 
Passive  Company  to  be  used  for  working 
capital  in  the  Operating  Company.  This 
proposed  rule  adopte  these  suggestions  for 
the  7(a)  loan  program,  provided  that  the 
Operating  Company  is  a  co-Borrower.  The 
loan  proceeds  for  working  capitel  would  be 
allocated  to  the  Operating  Company,  while 
those  for  acquisition  and  improvement  of 
property  for  lease  to  the  OpOTating  Company 
would  be  allocated  to  the  Eligible  Passive 
Business.  Under  this  approach,  small 
businesses  would  no  longer  incur  duplicate 
coste  and  would  benefit  ay  reduced 
paperwori:  and  a  streamlined  loan  process. 

Several  commmite  noted  that  a  trust, 
esteblisbed  to  take  advantage  of  tax  and 
planning  benefite  inherent  in  the  trust  form, 
may  have  a  need  to  engage  in  other  activities. 
They  argued  that  SBA  should  not  prohibit  a 
trust  which  qualifies  as  an  Eligible  Passive 
Company  from  engaging  in  activities  other 


than  Ui0  leasing  of  property  to  die  Operating 
Company.  SBA  agrees.  Accordingly,  under 
this  proposed  role,  a  trust  qualifying  as  an 
Eligible  Passive  Company  may  engage  in 
other  activities  authorized  under  ite  trust 
documento.  The  Trustee  will  need  to  certify 
to  SBA  (and  provide  pertinent  language  from 
the  trust  document)  that  the  Trustee  has 
authority  to  act,  and  that  the  trust  has  the 
authority  to  borrow  funds,  pledge  trust  assete 
and  lease  the  property  to  the  Operating 
Company.  The  Trustee  also  will  need  to 
provide  SBA  with  a  list  of  all  trustors  and 
donora. 

Note  3.  To  be  eligible  for  SBA  financial 
assistance,  the  producte  and  services  of  a 
business  must  be  available  to  the  general 
public  Because  the  current  rule  refera  only 
to  recreational  and  amusement  enterprises,  it 
is  misleading  and  confusing,  and  is  not 
uniformly  enforced  by  SBA  field  offices.  The 
proposed  role  clarifies  that  private  clubs  and 
businesses  that  limit  the  number  of  membere 
for  reasons  other  than  capacity  are  ineligible 
for  SBA  financial  assistance. 

Note  4.  The  current  regulations  have 
separate  conflict-of-interest  sections  for 
Lenden  and  development  companies.  SBA 
has  re-written  and  consolidated  the  sections. 
The  prohibitions  are  clear  and  consistent  for 
all  business  loan  program  participante.  The 
proposed  rule  expands  the  categories  of 
individuals  subject  to  the  requiremente  and 
may  encompass  additional  acts  not 
specifically  enumerated. 

Note  5.  The  prohibition  against  assisting  a 
business  which  previously  has  caused  SBA 
to  sustain  a  loss  is  currently  steted  expUcitiy 
only  in  the  7(a)  regulations,  although  it  is 
applied  in  all  of  SBA's  business  loan 
programs.  Ite  inclusion  in  subpart  A  clarifies 
that  the  policy  applies  to  all  business  loans. 
Considerable  explanatory  material  currenUy 
in  the  7(a)  regulation  has  been  removed  and 
will  be  placed  in  an  SOP  or  other  policy 
guidance. 

Note  6.  SBA  nuy  provide  financial 
assistance  only  if  the  applicant  shows  that 
the  desired  credit  is  needed  and  not 
otherwise  available  on  reasonable  terms.  In 
$  120.101,  SBA  clarifies  ite  present  policy. 
The  current  provision,  §  120.103-1  uses  the 
language  "not  otherwise  available  on 
reasonable  terms"  without  indicating  any 
facton  which  should  be  considered  in 
determining  what  is  reasonable.  Section  3(h) 
of  the  Act  defines  "credit  elsewhere"  as  the 
availability  of  credit  from  non-Federal 
sources  on  reasonable  terms  and  conditions 
teking  into  consideration  the  prevailing  rates 
and  terms  in  the  community  in  or  near  where 
the  concern  transacte  business,  for  similar 
purposes  and  periods  of  time.  SBA  believes 
the  language  in  section  3(h)  clarifies  the 
credit  elsewhere  test  and  proposes  to  include 
the  language  in  §  120101.  In  addition,  the 
current  regulation  provides  that  the 
certification  made  by  a  Lender  in  ite 
application  Ua  an  SBA  guarantee  is  generally 
accepted  as  sufficient  documentation  that  the 
desired  credit  is  unavailable  to  the  applicant 
In  the  proposed  §  120.101,  SBA  clarifies  and 
reaffirms  ite  existing  policy  that  the  Lender 
or  CDC  must  have  examined  the  availability 
of  credit  to  the  applicant,  have  based  ite 
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OBrtification  upon  that  axamin^km,  and  have 
documentatkm  in  Its  file  to  (upport  the 
certification. 

hi  the  7(a)  proptm.  SBA  often  required 
applicant  principals  and  owners  to  use 
personal  assets  befcre  granting  financial 
assistance,  unless  imdue  hardship  would 
result  In  die  504  {aogram,  SBA  did  not 
eniocce  this  policy  and  rarely  required 
applicants  to  use  t|ieir  own  persmial 
resources. 

In  this  proposed  rule,  SBA  clarifies  that 
there  is  no  difiiereace  between  the  business 
loan  {vograms  regarding  evidence  of  need. 
SBA  will  considerthe  personal  wealth  and 
resources  of  the  principals  and  owners  in 
determining  an  applicant's  need  for  SBA 
finaiunal  assistance  in  all  business  loan 
programs,  and  SBA  may  require  the 
principals  and  owiiers  of  the  applicant  to  use 
their  personal  resiiuroes  before  SBA  will 
grant  financial  assistance. 

Nole  7.  Current  tegulations  require  owrners 
of  20  percent  or  mtxe  of  a  business  to 
guarantee  an  SBA  loan.  Under  SBA's  cuiient 
SOP,  SBA  may  require  owners  of  between  5 
and  20  percent  of  a  business  to  guarantee  a 
loan.  Since  the  public  is  not  always  aware  of 
its  SOP,  SBA  is  iniluding  the  latter  policy  in 
this  propoaed  rule^  Rather  than  set  an 
arbitrary  lower  limit  of  5  percent  ((v  any 
other  number),  S^  proposes  that  the  rule 
state  that  SBA  may  require  holders  of 
interests  of  less  than  20  percent  of  an 
applicant  to  guarantee  an  SBA  loan,  when 
appropriate  under!  prudent  underwriting 
criteria. 

Note  S.  The  use  of  SBA  Form  159 
(Compensation  Ayeement)  in  the  504 
program  has  been  a  subject  of  controversy  for 
some  time.  The  Act  requires  7(a)  applicants 
to  certify  the  namas  of  and  fees  paid  to  all 
professionals  or  other  representatives 
engaged  by  the  applicant  in  connection  with 
the  SBA  financial  assistance.  Current  section 
120.104-2(f)  implaments  the  statutory 
requirement  TiUa  V  of  the  Small  Business 
tavestment  Act.  1$  U.S.C.  695  ("Title  V") 
does  not  have  a  corresponding  provision. 
Despite  this.  SBA.  citing  section  7(a)(13)  of 
the  Act,  has  generally  extended  the 
requirement  to  tha  development  company 
program.  Current  section  108.503-6(e) 
requires  the  loan  application  submitted  to 
SBA  by  a  Certiried  Development  Company 
(CDC)  to  disclose  the  amount  of  all  fees  paid, 
the  names  of  the  fte  recipients,  and  a 
description  of  the  services  rendered.  Most 
SBA  field  offices  (equire  in  504  loan 
authorizations  th^  Form  159  be  submitted. 
Many  Lenders  in  the  7(a)  program  and  CDCs 
in  the  504  Program  contend  that  Form  159 
has  become  a  burden  upon  the  Borrowers, 
the  Lendms  and  tke  CDCs.  The  504  industry, 
in  particular,  has  asked  SBA  to  eliminate  the 
form. 

President  Clinton  has  directed  Federal 
agencies  to  reduce  the  paperwork  burden 
upon  the  public  vfhenever  possible. 
However,  this  requirement  is  contained  in 
the  Act.  Therefor^,  SBA  may  not  eliminate 
the  regulation  wiAi  respect  to  the  7(a) 
program  without  a  statutory  change.  Congress 
has  recently  held  hearings  regarding  the 
disclosure  of  fees  because  of  concern  about 
the  increased  nuqiber  of  investigations  of 


fraud  by  applicant  representatives.  As  a 
result  SBA  Delieves  it  is  prudent  to  continue 
to  require  foil  disclosure  of  all  fees.  Since 
SBA  sees  no  reason  to  diSsrentiate  among 
the  various  business  loan  programs  regarding 
this  issue.  SBA  is  proposing  in  this  Ruie  to 
maintain  the  requirement  for  all  business 
loans  until  such  time  that  Coo^eas  revisks 
the  issue. 

120    Subpart  C— Special  Purpose  Loans 

The  proposed  new  Subpart  C 
reorganizes  and  consolidates  the  current 
subpart  B  of  Part  122,  "Special  Purpose 
Loans"  with  a  portion  of  Part  116. 

In  §§  122.51  through  122.51-6, 
currently  known  as  "Handicapped 
Assistance  Loans,"  the  word  "Disabled" 
replaces  the  word  "Handicapped" 
wherever  it  appears.  Section  122.60 
"Riual  Loans"  is  deleted  since  this 
special  prM;ram  expired  on  September 
30, 1995.  Tm  section  currently 
beginning  at  §  122.61,  "Microloan 
Demonstration  Project,"  has  been 
reorganized  as  subpart  G  of  Part  120  to 
separate  it  from  7(a)  Special  Loan 
Programs.  There  are  no  major 
substantive  changes  in  the  remaining 
eleven  Special  Loan  Programs.  A  new 
revolving  credit  program — CapLines — 
replaces  the  GreenLine  program  and  is 
outlined  in  §  120.395. 

tn  the  proposed  rule,  this  subpart 
outlines  the  significant  policies  of  each 
program  in  a  streamlined  format  while 
deleting  superfluous  and  repetitious 
material. 

120    Subpart  D— Lenders 

Proposed  subpart  D  reorganizes  and 
consolidates  current  Part  120  subparts  C 
("Loan  Participants"),  D  ("Preferred 
Lenders  Program"),  and  E  ("CerUfied 
Lenders  Program").  Sections  have  been 
grouped  together  to  aid  the  reader  in 
locating  information.  There  are  only  a 
flew  substantive  changes  in  subpart  D. 

Proposed  new  §  120.430  states 
specifically  that  SBA  may  review  a 
Lender's  records  relating  to  SBA 
guaranteed  loans  during  normal 
business  hours.  In  addition,  §  120.420, 
which  is  the  former  §  120.301-7. 
contains  a  new  provision  (120.420(c)) 
restricting  the  use  of  SBA  loans  by  Non- 
Depository  Lenders. 

(a)  CerUfied  Lenders  Program 
("CLP").  The  proposed  rule  deletes  the 
definitions  found  now  at  §  120.501. 
Some  of  the  terms  are  not  used  in  the 
subpart.  Others  apply  to  the  entire  Part 
and  will  appear  in  §  120.10. 

The  proposed  rule  streamlines  the 
procedure  for  obtaining  CLP  status. 
Thus,  current  §  120.502-1  will  be 
deleted  and  replaced  with  new 
§  1 20.441  authorizing  SBA  District 
Directors  (whose  decision  is  final)  to 
approve  and  renew  CLP  Lenders. 


Section  120.441(c)  clarifies  that  CLP 
status  applies  only  in  the  SBA  office 
which  approved  that  status. 

The  proposed  role  will  eliminate 
current  §  120.502-2,  whidi  specifies 
Eactors  whidi  SBA  will  consider  in 
deciding  whether  a  Lender  should 
beoune  a  CLP  lender.  Its  replacement. 
§  120.441(a),  retains  several  of  the 
current  sevm  considerations.  SBA  may 
consider  other  factors  as  welL 

Proposed  §  120.442,  "Suspension  or 
revocation  of  CLP  status"  is  new,  and 
follows  the  mechanism  and  procedure 
established  for  PLP  lenders. 
•  (b)  Prefened  Lenders  Program 
("PLP").  The  proposed  PLP  regulations 
delete  superfluous  information  and  have 
been  reorganized  into  a  more  logical 
sequence.  They  also  will  reflect  SBA 
reorganization  and  program  changes, 
including  the  establishment  of  the 
centralized  PLP  processing  office 
located  in  Sacramento.  California. 

The  proposed  rule  deletes  the 
definitions  found  now  at  §  120.401. 
Some  of  the  terms  are  not  used  in  the 
subpart  Others  apply  to  the  entire  Part 
and  will  appear  in  §  120.10. 

Current  §  120.402-1  describes  how  a 
Lender  initially  may  become  a  PLP 
Lender.  Proposed  §  120.451(a)  describes 
new  procedures  following  SBA's 
structural  reorganization.  The  branch  or 
district  office  will  forward  its 
nomination  of  a  Lender  or  the  Lender's 
request  for  PLP  status  to  the  loan 
processing  center  rather  than  to  a 
regional  office.  The  district  office's 
recommendation  and  the  loan 

Strocessing  center's  recommendation  are 
brwarded  to  the  AA/FA  who  makes  the 
final  determination.  This  section  also 
provides  for  expansion  and 
recertification  of  PLP  status  by  the  AA/ 
FA  after  a  review  of  the  PLP  Lender  by 
SBA. 

The  section  clarifies  that  if  a  PLP 
Lender  is  not  already  a  CLP  Lender  in 
a  territory  into  which  it  seeks  to  expand 
its  PLP  status,  it  will  automatically 
'obtain  CLP  status  in  the  territory  when 
it  is  granted  an  extension  of  its  PLP 
status  into  that  territory  without 
approval  from  the  District  Office. 

Proposed  §  120.45  l(b)(current 
§  120.402-2)  describes  the  factors  SBA 
will  consider  in  evaluating  PLP 
nominations.  SBA  has  eliminated  the 
requirement  that  the  Lender  be  a 
Certified  Lender  before  being 
considered  as  a  PLP  Lender. 

Proposed  §  120.451(c)  is  a  new 
provision  providing  that  the  AA/FA  will 
designate  the  "area"  in  which  a  PLP 
Lender  can  make  PLP  loans.  SBA 
believes  that  centralizing  this  function 
in  the  AA/FA  will  result  in  a  uniform 
policy  and  practice. 


The  pn^Msed  rule  consolidates  the 
current  $  120.403-1  (statutory  ceiling). 
§  120.403-5  (iBteiest  rates),  and 
§  120.403-6(bHfees)  into  §§  120.151. 
120.213. 120.214. 120.221  and  120.222 
respective^.  The  proposed  rule  deletes 
the  ciurent  §  120.403-3  (crectit 
allocation)  because  it  is  no  longer  used. 
The  proposed  rule  deletes  the  current 
§  120.403-6(a).  which  limits  the  fees  a 
PLP  lender  can  charge  if  it  sells  the 
guaranteed  portion  of  a  loan  tvithin  six 
months  of  disbursement,  because  SBA 
feels  there  is  no  need  to  retain  a  cap  on 
this  fee.  It  consolidates  the  current 
§  120.403-7(c)  into  §  120.430. 

The  current  §  120.403-7  has  hem 
rewritten  as  the  new  §  120.452(a) 
specifying  the  requirements  of  PLP  loan 
processing.  The  section  specifying  the 
peicentage  of  a  PLP  loan  that  SBA  will 
guarantee  has  been  moved  from  the 
currmt  §  120.403-2  to  §  120.452(aK3). 
In  proposed  §  120.4S2(b).  SBA  describes 
the  new  procedures  for  approving  a  PLP 
.  loan  by  sulmiitting  documents  to  the 
loan  processing  center,  which  issues  an 
SBA  loan  number. 

The  proposed  rule  consolidates  the 
current  §§  120.404-1  through  120.405-1 
concnning  servicing  and  liquidation 
into  proposed  %  120.453,  and  deletes 
cuirent  §§  120.405-2  throu^  120.405-4 
because  they  are  redundant  or 
adequately  described  in  SBA's  SOP. 
'     In  proposed  $  120.451(Q,  SBA  has 
added  a  new  provision  to  allow  a  PLP 
Lender  to  submit  a  request  to  expand  its 
territory  to  the  SBA  loan  processing 
center. 

(c)  Small  Business  Lending 
Companies  ("SBLC").  The  proposed 
rule  revises  the  SBLC  regulations  fior 
clarity  and  to  eliminate  details  of  the 
program  better  suited  to  an  SOP.  Hie 
sections  have  been  reniunbered, 
reorganized  in  a  more  logical  structure, 
and  presented  in  a  question  and  answer 
format 

FinaUy,  a  provision  on  SBA's 
authority  to  suspend  or  revoke  an 
SBLC's  license  is  proposed  at  §  120.47-5. 

120    Subpart  E— Loan  Administration 

New  siriqpart  E  proposes  general  loan 
administration  rules.  Basically,  these 
proposed  rules  reflect  existing  SBA 
policies.  Any  SBA  field  office  can 
provide  more  detailed  guidance 
concerning  any  aspect  of  these  proposed 
rules. 

Proposed  §§  120.510  and  120.511 
describe  the  servicing  responsibilities  of 
the  parties  making  loans.  SBA  services 
direct  loans  that  it  makes  without  the 
participation  of  a  Lender,  while  Lenders 
service  loans  they  make  %vith  the  SBA 
guarantee.  After  SBA  honors  its 
guarantee,  the  Lender  generally 


continues  to  service  the  loan.  Proposed 
§  120.512  describes  this  arrangement 

Proposed  §  120.513  lists  the  servicing 
actions  that  require  the  concurrence  of 
the  Lender  and  the  SBA  because  of  their 
importance  to  the  effective  and  efficient 
operation  of  SBA's  loan  program.  The 
list  includes  the  {Hovisions  contained  in 
the  participation  agreement  which  a 
Lender  executes  with  SBA  to  allow  it  to 
make  7(a)  guaranteed  loans,  such  as  the 
aheration  of  terms  and  conditions  of  any 
loan  instrument,  the  release  of  collateral 
with  a  value  over  20  percent  of  tbe 
original  amount  of  the  loan,  the 
accelovtion  of  the  maturity  of  a  note, 
and  the  initiation  of  litigation. 

SBA  has  the  authority  to  purchase  the 
guaranteed  portion  of  a  loan  at  any  time, 
and  proposed  §  120.520  provides  that  a 
Lender  may  ask  SBA  to  purchase  the 
guaranteed  portion  when  the  Borrower 
has  been  continuously  in  defeult  on  its 
installment  payments  to  the  Lender  htt 
more  than  60  days.  If  a  Borrower  cures 
a  default  (see  §  120.523)  before  SBA 
purchases,  the  Leader's  li^t  to  request 
purchase  lapses.  If  SBA  honors  its 
guarantee,  it  does  not  Mraive  any  right  it 
may  have  against  the  Lender  because  of 
the  Lender's  n^ligence,  misconduct,  or 
violation  of  the  regulations,  the 
guarantee  agreement  between  the  lender 
and  SBA.  or  any  of  the  loan 
instruments.  SBA  may  sue  to  recover 
the  amounts  paid  and  may  assert  as  a 
basis  for  recovery  any  of  the  ^oimds  set 
forth  in  §  120.524. 

A  Borrower's  d)ligati(Hi  to  pay 
principal  and  interest  continues  after 
SBA  honors  its  guarantee.  Proposed 
§  120.521  prescribes  that  the  interest 
rate  for  which  the  Borrower  is  liable 
after  the  purchase  continues  to  be  the 
rate  stated  in  the  note  if  it  is  a  fixed  rate 
note.  If  a  loan  carries  a  fluctuating 
interest  rate,  the  Borrower  is  obliged  for 
the  rate  in  effect  at  the  time  of  the 
earliest  imcured  defeult  (where  there 
has  been  a  defeult).  or  the  rate  in  effect 
at  the  time  when  SBA  purchases  (where 
there  has  been  no  defeult).  This  means 
that  no  further  fluctuations  of  interest 
can  occur  after  SBA  hcmors  its 
guarantee. 

Proposed  §  120.522  provides  that  the 
interest  rate  for  which  SBA  is  liable 
when  it  purchases  the  guaranteed 
portion  is  the  rate  in  the  note  if  it  is  a 
fixed  rate  loan,  or  the  rate  in  effect  on 
the  date  of  the  earliest  uncured  defeult 
(if  a  default  has  occurred)  or  when  SBA 
purchases  (if  there  has  been  no  default). 
The  section  provides  that  SBA  pays  a 
Lender  no  more  than  120  days  interest 
bom  the  date  of  a  Borrower's  imcured 
default,  plus  any  deferment  period  or 
time  it  takes  for  SBA  to  process  a 
request  to  purdiase.  This  cut-off  period 


encourages  a  Lender  to  make  timely 
demand  on  SBA  to  purchase.  Because 
extenuating  drciunstanoes  may  occur, 
the  proposed  section  authorizes  SBA  to 
extend  the  120  day  time  period  for  good 
cause. 

Proposed  §  120.523  defines  "earliest 
uncurod  defeult"  as  the  date  on  which 
a  Borrower  flails  to  pay  a  regular 
installment  payment  which  remains 
unpaid  for  60  days.  If  a  Borrower  makes 
a  payment  before  a  Lender  requests  SBA 
to  honor  its  guarantee,  the  earliest 
uncured  defeult  date  advances  to  the 
next  unpaid  installment  date.  Tliis 
means  that  if  a  Borrower  cures  early 
defeults,  the  earliest  uncured  defaidt 
date  continues  to  move  forward. 
SBA  does  not  have  to  honor  its 
guarantee,  under  proposed  §  120.524,  if 
a  Lender,  amoungst  other  things,  fails  to 
make,  close,  service,  or  liquidate  an 
SBA  guaranteed  loan  in  a  prudent 
fashion.  The  regukticm  contemplates 
that  a  Lraider  will  comply  with  all  the 
provisions  of  the  regulations,  the  loan 
guarantee  agreem^t  it  executed  with 
SBA,  the  loan  authorization  (which  is 
the  document  SBA  issues  to  state  that  it 
is  providing  its  guarantee  for  a  s|>ecific 
loan  request),  and  other  loan 
documents.  A  Lender's  failure  to 
disclose  material  facts,  a  Lender's 
making  material  misrepresentations  to 
SBA,  or  the  Lender's  failure  to  use  SBA 
provided  forms  or  exact  computerized 
facsimile  copies  also  justifies  denial  of 
liability  under  the  guarantee.  Other 
Lender  actions  which  would  support 
SBA's  denial  of  liability  on  its  guarantee 
include  Lender's  failure  to  pay  the 
guarantee  fiee,  Lender's  late  demand  on 
SBA  to  purchase,  or  if  the  Borrower  has 
paid  the  loan  in  full. 

In  order  to  assure  the  successful 
establishment  and  operation  of  a 
Borrower,  proposed  §  120.530 
authorizes  SBA  to  defer  a  Borrower's 
initial  payments  for  a  stated  period  of 
time.  Under  proposed  §  120.531,  SBA 
could  extend  the  maturity  of  a  loan  for 
up  to  ten  years  beyond  its  stated 
matiuity  if  the  extension  would  aid  in 
the  orderly  liquidation  of  the  loan. 
Proposed  §  120.532  defines 
"Moratorium"  to  be  the  period  of  time 
during  which  SBA  assumes  a 
Borrower's  obligation  to  make 
installment  payments  on  a  guaranteed 
loan. 

Under  proposed  §  120.533,  SBA  could 
grant  a  Kforatorium  if  the  business 
would  become  or  remain  insolvent 
without  it;  if  the  business  would    . 
become  or  remain  viable  mth  a 
Moratorium;  if  a  deferment  is  not 
available;  if  all  the  parties  agree  that 
SBA  could  stop  making  payments  at  any 
time;  if  the  Borrower  executes  a  demand 
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note  to  repay  SBA's  Moratoriuin 
payments;  and  it  SBA  obtains  security 
which  it  deems  necessary.  These 
conditions  supptirting  a  Moratorium 
ensure  that  the  aaities  know  that  their 
obligati<ms  conqnue  and  that  SBA 
expects  to  be  reitnbuTsed  for  its 
advances  under  this  procedure. 

Proposed  §  120.534  allows  SBA  to 
continue  a  I^iaftorium  for  six  months. 
SBA  may  extend  a  Moratorium  for  up  to 
five  years  if  a  B«>Tower  could 
demonstrate  its  eventual  ability  to  repay 
the  original  nota  (and  the  demand  note 
required  for  the  Moratorium).  Proposed 
§  120.535  lists  tile  repayment  terms  for 
a  Moratorium.  Under  this  section,  the 
interest  rate  on  the  demand  note  is  the 
same  as  for  the  guaranteed  loan;  SBA 
will  apply  repa^knents  first  to  accrued 
intereet  and  tnet  to  principal;  and  SBA 
may  demand  paymoit  in  mil  under  the 
demand  note  or  Accept  a  repayment 
achedole. 

Proposed  $  12p.S40  establishes  SBA's 
poUi^  canoemi^g  the  liquidation  of 
oolWmL  OrdiiiBrily,  SBA  does  not 
liquidate  collateral  if  there  is  any 
reastmable  proefect  that  the  B<»ro%ver  or 
guarantor  (otherthan  SBA)  may  repay 
ue  loen  within  »  reascmd>le  period  of 
time.  Without  tfie  Bmrower's  consent, 
SBA  has  the  audiority  to  sell  a  direct 
loan,  convert  a  direct  loan  to  a 
guaranteed  or  iitmediate  partidpation 
loan,  or  convert  an  immediate 
participation  lo«n  to  a  guaranteed  loan 
(V  a  loan  owned!  solely  oy  the  Lmder. 
Importantly,  this  authiority  enables  SBA 
to  take  apmopritte  steps  to  resolve 
issues  and  problsms  concerning  a  loan. 
The  proposed  section  also  provides  that 
SBA  wiU  generally  use  competitive  bids 
or  a  negotiated  sale  to  dispose  of 
collatereL  Under  the  proposed  section, 
SBA  and  the  Le$der  would  share  all 
loan  paymoits  md  recovnies,  all 
reasonable  expelises.  and  any  security 
or  guarantee  which  the  Lender  or  SBA 
may  reccnve  in  qramection  with  a  loan. 
The  proposed  section  provides  that 
guarantora  of  fiilandal  assistance  have 
no  ri^its  of  contribution  against  SBA  (m 
a  direct  or  guar^teed  loan.  The 
proposed  sectiofi  makes  dear  that  SBA 
Lb  not  a  co'^uamntor  with  any  other 
guarantor,  and  diat  SBA's  guarantee  is 
unique,  distinctive,  and  of  a  totally 
difEnent  character  than  the  guarantees 
offared  by  other  parties. 

Under  appliciole  federal  law. 
homestead  protection  for  a  fiumer- 
BOTTOwer  covers  a  residence  and  a 
reasonable  amoent  of  adjoining  real 
(miperty  ("the  a>llateral")  that  are  still 
occupiM  by  thd  fermer-BorrowOT  after 
being  acquired  W  SBA  as  a  result  of 
foreclosure,  a  voluntary  conveyance,  or 
OQOveyuice  to  the  government  by  a 
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trustee  in  bankruptcy.  The  homestead 
protection  provisions  in  the  proposed 
rules  cover  SBA  direct  and  guaranteed 
loans,  as  well  as  SBA  disaster  loans. 
Proposed  §  120.550  spedfies  that  a 
farmer-Borroww  who  defaults  on  an 
SBA  loan  would  be  allowed  to  lease  the 
collateral  firom  SBA.  Under  proposed 
§  120.551,  SBA  must  notify  the  farmer- 
Borrower  of  the  homestead  protection 
rights  within  30  days  after  SBA  acquires 
the  property.  Under  the  proposed  nile. 
the  rarmer-BcHTOwer  has  to  apply  to  the 
local  SBA  office  for  homestead 
protection  within  90  days  after  SBA 
acquires  the  property,  provide  evidence 
that  the  farm  produces  farm  income 
reasonable  for  the  area  and  economic 
conditions,  show  that  at  least  60  percent 
of  the  farmer's  gross  annual  income 
came  firom  farm  or  ranch  opwations  in 
at  least  2  out  of  the  last  6  years,  that  the 
farmer-Borrower  has  resided  on  the 
prop«ty  during  the  preceding  6  years, 
and  that  the  fanner  is  peraonally  liable 
for  the  debt.  This  last  point  means  that 
the  SBA  loan  could  have  been  made  to 
any  individual  or  entity,  so  l<mg  as  the 
fannm-Borrower  was  personally  liable 
for  the  debt. 

Under  proposed  §  120.552,  the  farmer, 
under  a  lease  with  SBA,  has  to  occupy 
the  residence  and  pay  a  reasonable  rent 
to  SBA.  The  lease  can  be  fcv  a  period  of 
up  to  5  jrean.  and  can  be  renewed  for 
up  to  another  5  years.  During  the  lease, 
or  at  its  end,  the  lessee-farmer  has  the 
right  of  first  refusal  to  reacquire  the 
homestead  property  under  terms  and 
conditions  no  less  favorable  than  those 
ofiered  to  any  other  purchaser.  If  the 
sale  of  the  homestead  property  is  an 
installment  sale,  the  purchase 
agreement  has  to  require  a  down 
payment  of  no  less  than  20  percent  of 
the  piudiase  price.  The  option  price  to 
the  lessee-farmer  must  be  the  appraised 
fair  mariiet  value  determined  by  an 
independent  appraisal.  SBA  cannot 
demand  a  paymoit  for  the  homestead 
property  that  exceeds  the  appraised 
value. 

Under  proposed  §  120.553.  a  farmer- 
Borrower  can  appeal  denial  of  a 
homestead  protection  application  to  the 
AA/FA.  Until  a  final  decision  is  made, 
the  farmer  would  be  allowed  to  remain 
on  the  property.  If  a  conflid  exists 
between  state  faw  and  the  SBA ' 
homestead  provisicms.  state  law 
prevails. 

120    Subpart  F— Secondary  Mariaet 

SBA  has  cmaolidated  subparts  P.  G, 
and  H  of  Part  120  into  one  new  Subpart 
F,  governing  SBA's  seomdary  market 
for  SBA  guaranteed  portions  of  loans. 
Subpart  F  covers  central  registration 
requirements,  the  pooling  and  sale  of 


SBA  guaranteed  portions,  and  the  sale 
of  individual  SBA  guaranteed  portions 
that  do  not  comprise  part  of  a  Pool. 
Provisions  currently  found  in  separate 
subparts  have  been  consolidated  for 
ease  of  understanding.  SBA  has 
renumbered  and  reordered  the  resulting 
provisions,  but  there  are  no  substantive 
or  policy  changes. 

"The  following  is  a  conversion  chart 
explaining  where  the  current  sections  of 
subparts  F,  G,  and  H  of  120  will  be 
placed: 


Newseo- 
tion 

OM  section 

120.600  ... 

120.601, 120.700,  121800. 

120.601  .... 

120.602,    120.702,    120.    800, 

121802. 

120.610 .... 

120.706  and  120.803. 

120.611  -.. 

120.707. 

120.612  .... 

120.710  and  120.807. 

120.613  -.. 

120.301-2. 

120.620  .... 

120.711  and  120.701. 

12a621  .... 

120J01. 

120.630  ... 

121703. 

12a631  .... 

120.704. 

120.640  .... 

120.709  and  120.806. 

121641  .... 

121713  and  120.800. 

121642  .... 

120.708. 

120.643  .... 

120.806. 

120.644  .... 

120J04. 

120.645  .... 

120.606,120.606-1. 

120.660 .... 

121603,    120.604.    120.604-1. 

and  121604-2. 

121661  .-. 

121606-3. 

120.662  .... 

120.712  and  120.801 

120.660  .... 

120.606-2.       120.706.       and 

120J11 

Proposed  §  120.600  describes  the 
secondary  market.  Section  120.601 
contains  definitions  used  in  subpart  F. 
Proposed  $  120.610  provides  that  each 
Cutlficate  representing  either  the  entire 
individual  guaranteed  portion  of  an 
individual  7(a)  guaranteed  loan  or  an 
imdivided  interest  in  a  Pool  consisting 
of  the  SBA  guaranteed  portions  of  a 
number  of  7(a)  guaranteed  loans 
("Certificate")  must  be  in  redstered 
form  only.  Tlids  means  that  there  are  no 
bearer  Gortificates.  The  section  also 
specifies  payment  terms  for  Certificates. 

Propcwed  $  120.611  describes  the 
Pools  which  back  Pool  Certificates, 
induding  Pool  characteristics  and  Pool 
Certificate  interest  rates.  In  §  120.612, 
SBA  specifies  conditions  which  must  be 
met  for  an  SBA  guaranteed  portion  of  a 
loan  to  be  eligible  to  back  a  Certificate. 
Among  other  things,  a  loan  must  be 
current. 

Proposed  $  120.613  describes  a 
seomdary  partidpation  guarantee 
agreonent  (SPGA).  Befne  mi  SPGA  may 
be  executed,  tba  Lender  must  disburse 
the  full  amount  of  the  loan,  pay  SBA's 
guarantee  fee,  and  give  SBA  copies  of 
the  SPGA  and  note. 
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Proposed  §  120.620  describes  the 
extent  of  SBA's  guarantee  of  a  Pool 
Certificate.  SBA  giiarantees  the  timely 
payment,  whether  or  not  collected,  of 
prindpal  and  interest,  and  any 
prepayment  of  principal  on  the  loans. 
SBA's  guarantee  to  a  Registered  Holder 
in  a  Pool  of  SBA  guaranteed  piMtions  of 
loans  is  backed  by  the  full  faith  and 
credit  of  the  United  States. 

Proposed  §  120.621  describes  the 
extent  of  SBA's  guarantee  of  an 
individual  guaranteed  portion.  SBA 
guarantees  to  purchase  firom  the 
Registered  Holder  the  guaranteed 
portion  equal  to  the  unpaid  prindpal 
and  interest,  less  deductions  for  the 
servicing  fees  of  the  Lender  and  the 
fiscal  and  transfer  agent  ("FTA").  SBA 
does  not  guarantee  timely  payment  on 
individual  guaranteed  portions.  SBA's 
guarantee  to  a  Registered  Holder  is 
unconditional  and  is  backed  by  the  foil 
faith  and  credit  of  the  United  States. 
SBA's  guarantee  is  triggered  when  the 
Borrower  defaults  on  installments  of 
prindpal  or  interest,  the  Lender  fails  to 
send  to  the  FTA  any  payments  it 
received  from  the  Borrower,  or  the  FTA 
fails  to  send  to  the  Registered  Holder 
any  payments  it  received  from  the 
Lender. 

Proposed  §  120.630  spedfies  the 
qualifications  that  an  entity  must 
possess  to  be  a  Pool  Assembler.  Among 
other  things,  the  entity  must  be  subject 
to  regulation  by  an  appropriate  agency, 
have  the  financial  capability  to  assemble 
acceptable  guaranteed  portions,  and  be 
in  good  standing  with  SBA.  In  proposed 
§  120.631,  SBA  spedfies  reasons  for 
suspending  a  Pool  Assembler  from  the 
secondary  market. 

Proposed  §  120.640  describes  the 
administration  of  the  Pools  and 
individual  guaranteed  porticms.  The 


FTA  maintains  a  registry  of  Certificate 
owners.  Each  Pool  is  self-liquidating, 
which  means  that  there  is  no 
substitution  of  guaranteed  portions  of 
loans  that  are  paid  off  by  the  borrower 
or  SBA.  If  SBA  pays  a  claim  under  a 
guarantee  with  respect  to  a  Certificate, 
it  is  subrogated  to  the  rights  satisfied  by 
the  payment.  This  means  that  SBA  can 
take  any  and  all  steps  to  be  reimbursed 
for  payments  it  makes.  Absent  an 
express  statutory  change,  no  federal, 
state  or  local  law  can  preclude  or  limit 
SBA's  exercise  of  its  ownership  rights  in 
the  portions  of  loans  constituting  the 
Pool  against  which  Certificates  are 
issued. 

Proposed  §  120.641  requires  the  Pool 
Assembler,  Registered  Holder  of  a 
Certificate  representing  an  individual 
guaranteed  {>ortion,  or  any  subsequent 
seller  to  disclose  to  the  purchaser 
information  on  the  Certificate's  terms, 
conditions,  and  yield.  Section  120.642 
spedfies  the  documents  that  a  Pool 
Assembler  must  deliver  to  the  FTA 
before  the  FTA  can  issue  a  Certificate, 
such  as  a  Pool  application  form  and 
docimients  which  evidence  the 
guaranteed  portions  which  comprise  the 
Pool.  Section  120.643  specifies  the 
documents  that  a  seller  must  provide 
the  FTA  before  the  FTA  can  issue  the 
initial  Certificate  for  an  individual  SBA 
guaranteed  portion,  including 
documentation  of  ownership  and  a  copy 
of  the  note  that  represents  the 
guaranteed  loan. 

Propiosed  §  120.644  describes  certain 
conditions  applying  to  the  sale  of 
individual  guaranteed  portions.  Each 
Certificate  which  represents  the 
'guaranteed  portion  of  a  single  loan  must 
be  for  the  entire  amount  of  the 
guaranteed  portion.  A  Lender  (or  its 
Assodate)  cannot  purchase  the 


guaranteed  portion  of  a  loan  which  it 
has  made. 

In  §  120.645,  SBA  describes  how  to 
transfer  a  Certificate  and  what 
information  a  seller  must  supply  to  the 
FTA.  Transfers  must  comply  with 
Article  8  of  the  Uniform  Commercial 
Code  of  New  York  State. 

Under  §  120.650  the  FTA  registers, 
issues,  transfers  title  to,  and  redeems 
Certificates.  Proposed  §  120.651  tells  a 
Registered  Holder  what  information  it 
must  give  to  the  FTA  to  replace  a 
Certificate  because  of  loss,  theft, 
destroction,  mutilation  or  defacement. 
Section  120.652  authorizes  the  FTA  to 
colled  fees  approved  by  SBA. 

Proposed  §  120.660  specifies  the 
reasons  for  SBA  to  suspend  or  revere 
the  privilege  of  a  lender,  broker,  dealer, 
or  Registered  Holder  to  partidpate  in 
the  secondary  market. 

Subpart  G — ^Microloan  Demonstration 
Program 

This  proposed  subpart  revises, 
amends,  and  reorganizes  the  rules 
covering  the  microloan  demonstration 
program  ("microloans")  ciirrently 
located  in  Part  122.  Substantive  changes 
include:  (1)  §  120.708(c)  provides  a 
clearer  understanding  of  how  SBA 
determines  the  interest  rate  charged  to 
an  intermediary;  (2)  §  120.708(e)  makes 
it  clear  that  SBA  loans  to  intermediaries 
are  non-recourse  unless  an  intermediary 
causes  a  loss  to  SBA  by  fraud  or 
negligence:  and  (3)  §  120.710  requires  an 
intermediary  to  maintain  accurate  and 
current  books  and  records,  and  to  report 
periodically  to  SBA  the  status  of  its 
microloan  portfolio. 

The  following  conversion  chart  shows 
where  to  find  the  current  Part  122 
microloan  sections: 


Existing  section 


§122.61  (a)and(b) 
§122.61-2  (aHc)  .. 
§122.61-2(cl) 

§  122.61-2  (eH9)  .. 


§122.61-3(a) - 

§  122.61-3(b) 

§122.61-3(0) 

§  122.61-4  (a)  and  (b) 

§  122.61-4(0) 

§122.61-5  

§  122.61-6  (a)-(c)  

§122.61-6(d) 

§122.61-6(e) 

§  122.61-6(f) „ 

§122.61-7  

§  122.61-8  (a)-(c)  

§  122.61-8(d) 

§122.61-9  (a)  and  (b) 

§122.61-10 

§122.61-1 1(a) 

§122.61-1 1(b) 


Action 


Revised  . 
Retained 
Revised  . 
Retained 


Revised  . 
Revised  . 
Revised  . 
Revised  . 
Deleted  .. 
Revised  . 
Revised  . 
Revised  . 
Revised  . 
Deleted  .. 
Revised  . 
Revised  . 
Deleted  .. 
Revised  . 
Retained 
Revised  . 
Revised  . 


New  section 


§l20.7M(a)-<c) 
§  120.701  (a)-(c) 
§  120.701(d) 
§120.701  (e)-<o) 
§  120.701(h) 
§  120.700(d) 
§120.703 
§120.703(0) 
§  120.705 

§120.704 
§  120.707 
§120.707 
§120.707 

§  120.708 
§120.710 
§120.710 
§120.710 
§  120.712 
§  120.712 
§120.702 
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§122.61-1 1(c) 
§122.61-12  ... 


Subpart  H— Developroent  CcMnpany 
(504)  Loan  Program 

This  proposed  fule  makes  ourent  Part 
108  a  subpart  of  Bart  120.  The  foUowong 
omversioD  chart  details  the 
restructuring,  sufatoction-by-subsection. 


Those  sections  of  Part  108  applicable  to 
all  Inisiness  loans  have  be«i 
consolidated  with  the  corresponding 
7(a)  provisions  and  placed  in  subpart  A 
("Policies  Applying  to  All  Business 
Loans").  Sections  of  Part  108  that  apply 
only  to  the  Development  Onnpany  Loan 


Program  ("504  loans")  will  be  in  this 
subpart  H.  Finally,  some  secticms  of  Part 
108  have  been  deleted  as  delineated  in 
the  chart 

Part  I— Section-by-Section  Analysis  of 
I^fftlOS 


Fonner§10esu(pait 


§10ai(«) 
§  106.1(b) 
§10e.1(c) 

§ioe.i(d) 
§ioai(e) 


§108.2 


§ioej<a) 

§  106.3(b)  .. 
§108.3(0  .. 

§ioeL3(d) . 

§  106.4(a) 

§ioa4(b) ... 

§  106.4(e)  ... 
§  106.4(d)  ... 

§  108.4(e)  ... 


§108.4(1) 
§  108.5(a) 
§  106.5(b) 


§  108.5(c) 
§  108.5(d) 

§  108.5(e) 


§106.5(1) 

§108.6.... 
§  108.7(a) 
§  108.7(b) 
§106J(a) 

§  108.8(b) 
§108.6(0 


Proposed  action  on  subpart 


Condensed  and  moved  to  §120.800 

Condensed  «td  mowed  to  §  120  JOO 

Rewrtten  and  moved  to  §  12a860-§  120.862 

Inooiporaled  Into  §  120.862  ....._.......~..~..~. — ...__......' 

Eftninaled  as  redundant;  inoonx)rated  into  §120.176 


DaMlions  applying  to  al  business  loans  are  in  §  120.10.  Those  applying 
soMy  to  504  loans  are  in  §  1 20.801 .  Some  terms  applying  only  to  a  cer- 
tain subsection  are  defined  in  ttie  subsection. 

RavMilten  «id  placed  into  §  120.881(a).  Deinilion  of  Substantial  Increase 
in  Unemployment  is  tound  in  §  120.801. 

PT  III  T  II  III  ■  li 

csmnarao  .......„...._.....™..—.—.~~......™~~~"—...——...~.~— .••.—""— .•.—"—••• 


Eaninaiea 
Eliminated 
EMnninfllsd 


Eftninated,  but  covered  in  §120J26 


Biminated,  but  covered  in  §  120.826 


Revvrillen,  dafiHed,  and  broadened.  Most  provisions  oonsofidated-^Mith  oor- 
respondtoig  sections  of  current  Part  120  into  proposed  §120.140.  See 
Note  4,  subparts  A  and  B.  Those  applying  only  to  504  loans  are  in 
§120.856. 

ConsoNdatod  with  §  108.4(d)  and  placed  in  §120.40.  Specific  examples  of 
conflicts  of  interest  wH  be  found  in  SOP.  ProMbition  against  debt  refi- 
nandrtg  is  in  §  120.884. 

Eliminated _.........™..._.™.........-~ 

Covered  in  §  120.826;  specific  explanations  and  details  in  SOP 

Covered  in  §  120.826;  specific  explanations  and  details  m  SOP  .t. — 


Comments  on  action 


Condensed  into  §  120.830(c)  

Condensed  into  §  120.830(d)  and  (e) 


Eliminated 


Eliminated 


Eliminated - 

Consolidated  in  §  120.140 - 

Eliminated.  Provision  covered  in  note  and  other  dosing  documents 

Credtt  elsewhere  test  consolidated  and  placed  in  §120.101;  evidence  of 

need  and  use  of  personal  resources  by  principals  placed  in  §  120.102. 

ConsoNdated  into  §  120.150  and  §  120.160 

Sound  business  purpose  is  addressed  in  §120.120  and  §120.150.  Size 

requirements  is  addressed  in  §  120.100(c)  and  §  120.880(b). 


No  polcy  change. 
No  poicy  change. 
No  policy  change. 
No  poicy  change. 
Ho  polcy  change; 
cause   policy   covered 

pQftS. 

See  comments  below  on 
definitions. 

No  policy  change. 


by 


be- 
other 


specific 


Deleted  because  501  and  502  pro- 
grams have  been  eUminaled. 

DeMed  because  501  and  502  pro- 
grams have  been  eliminated. 

Deleted  because  501  and  502  pro- 
grams have  been  eliminated. 

No  change  of  policy;  njle  eiminated 
because  inherent  in  standard  busi- 
ness practice. 

No  change  in  policy;  win  be  covered 
in  SBA's  StandanJ  Operating  Pro- 
cedure (SOP)  or  other  policy  guid- 
ance. 

No  change  in  policy;  will  be  covered 
in  SBA's  SOP  or  other  poicy  guid- 
ance. 

Minor  poicy  change:  SBA  may  waive 
prohi>ition  on  member  of  CDC 
Board  of  Directors  being  on  an- 
other CDCs  Board. 

No  policy  change. 


Consofidated  into  §120.176. 

No  policy  changes. 

Miniaturized  reproductions  of  CDC 

records    no    longer    referenced. 

Other  technologies  now  available. 

Specific  detaUs  will  be  in  SOP. 
No  poicy  change. 
Pdkff  change  -means  of  deivery  wfll 

be  detailed  in  SOP. 
Report     considered     unnecessary 

under  Presidential  dvective  to  re- 
duce paperwork. 
No  poHcy  change.  Not  required  as 

regulation. 
Reserved  sections  were  removed. 
No  poicy  change. 
No  policy  change. 
Major  change  of  poicy  emphasis. 

See  Note  6,  sub|»rts  A  and  B. 
No  poicy  change. 
No  poicy  change. 
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Former  §  108  subpart 


§  106.8(d) 

§  108.8(e) 
§  106.8(f)  . 


§  108.8(g) 
§108.9.... 
§106.10.. 
§106.501 


§108.501-1  . 

§106.502 

§  108.502—1 


§  108.503(a)  ...... 

§  108.503(b)  

§  108.503(c)  

§108.S03(d)  

§106.503-1(a)  ... 
§106.503-1(b)  ... 

§108.503-1(0)  ... 

§  108.503-1  (d)  ... 

§108.503-1(0)  ... 

§108.503-1(f)  .... 
§108.S03-1(g)  ... 

§108.503-2(a)  ... 
§108.503-2(b)  ... 


§106.503-2(0 
§108.503-2(d) 
§108.503-2(0) 


Proposed  action  on  subpart 


Replacad  by  §120.111 


Condensed  and  placed  in  §120.870  . 7. _ 

included  in  §120.881.  Financial  and  investment  businesses  addressed  in 
§120.110. 


This  subject  is  oonsoidated  into  §  120.1 10  and  §  120.130  .... 

Rewritten  and  placed  in  §  120.923(c) 

Eliminated.  Not  necessary  to  include  in  regulation 

Eiminated  — ... — .. ....... ...... 


Eiminated 


Eliminated 


Eimirtated  ._ „ '„. 

Rewritten   and   incorporated   into  §120.2,   §120.860,   §120.861,   and 

§120.862. 
Rewritten  and  placed  in  §  120.829 _ „ _ 


Condensed  and  placed  in  §  120.829(b)  and  (c) 


Description  of  the  program  incorporated  into  §  120i>(c)  and  §  120.801 .  EM- 
gftile  projects  are  in  §  120.120,  and  applications  lor  certification  are  in 
§120.810. 

Rewritten  and  placed  in  §  120.820  through  §  120.826,  and  §  120.855(a)  .... 


Rewritten  and  placed  in  §  120.821.  See  definition  of  Area  of  Operations  in 
§  120.802.  Extending  a  CDC's  Area  of  Operations  is  in  §  120.835  and 
§  120.836.  Expiration  o(  existing,  temporary  Expansions  is  in  §  120.837. 
Case-t>y-case  extensions  are  in  §  120.838. 

Consolidated  into  §  120.822.  Menober  or  Board  representation  in  another 
CDC  is  in  §  120.855(b). 


Rewritten  and  placed  in  §120.826  and  §120.827.  SBIC  limitation  ad- 
dressed in  §  120.820. 

Incorporated  in  §120.827 

Rewritten  and  placed  in  §  120.855(b)  - 

Rewritten  and  placed  in  §  120.810 ;. 

Rewritten  and  placed  in  §120.811 


Rewritten  and  placed  in  §  120.981 

Rewritten  and  placed  in  §  120.812 

Rewritten  and  placed  in  §  120.960 


Comments  on  action 


Major  poficy  changs.  See  Hdm  2. 
subparts  A  and  8. 

No  poicy  change. 

Clai'iOei  pcffcy.  IneigMMy  of  project 
because  relocalian  wi  cause  un- 
employment may  be  retxitted  if  ttte 
relocation  is  crucial  to  the  oontir)- 
ued  existence.  eoorKxnic  wefceing 
or  oompeliliveness  of  the  appi- 
cant,  and  the  benefit  to  new  com- 
munity outweighs  injury  to  dd. 

No  poicy  chartge. 

No  policy  ctiange. 

No  poicy  change. 

Deleted  because  program  einu- 
nated.  but  SBA  sHI  regulales  ex- 
isting loans  under  Ms  program. 
See  §120.180. 

Deleted  because  program  aimi- 
mrted,  but  SBA  sfii  regulates  ex- 
isting loans  under  tm  program. 
See  §120.180. 

Deletod  t>ecau9e  program  eimi- 
nated, but  SBA  stiH  regulates  ex^ 
isting  loans  under  this  program. 
See  §120.180. 

Deleted  because  program  efimt- 
nated,  but  SBA  stii  regulates  ex- 
isting loans  under  this  program. 
See  §120.180. 

No  poicy  ctwnge;  covered  in 
§120.1. 

No  poicy  cttange. 

Minor  policy  cttange.  $45,000  is  sut>- 
stituted  for  25%  ■  irxTease,  which 
was  $43,750.  Specific  instructiorts 
and  details  in  SOP  and  piogram 
guidance. 

No  poicy  change;  specific  instruc- 
tions and  details  in  SOP  and  pol- 
icy guidance. 

No  poicy  cttange 


No  policy  change;  inddentai  t>enefit 
to  CDC  Associate  clarified  to  allow 
relationship  in  the  regular  course 
of  business. 

Important  policy  changes — see  com- 
ments below. 


Policy  change.  See  Note  under  cur- 
rent §  108.4(d)  atx>ve.  Specific  de- 
tails and  instructions  will  be  in 
SOP 

No  poicy  cttange;  Specifics  ad- 
dressed in  SOP. 

No  policy  change 

Policy  change.  See  Note  under  cur- 
rent §  108.4(d)  above. 

SmaH  substantive  change.  Regional 
offices  removed  from  process  be- 
cause of  SBA  reorganization.  More 
information  in  SOP. 

Minor  procedural  cttanges.  10  day 
period  to  submit  notice  to  SBA 
eliminated;  officer  and  director  ad- 
dresses no  longer  required  in  no- 
tice. 

No  policy  cttanges. 

No  policy  change. 

No  policy  change. 
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Former  §  106  subpart 


§108.503^8) 
§106.503-3(b) 

§106.503-3(0 


§10e.S03-3(d) 
§10e.503-3(e) 
§10e.S0&-3(0 


§10e.503-3(g) 
§106.S0S-3<h) 
§108.50a^a) 


§108.503--4<b) 


S108.S03-4(c) 


S10a50»-6(ll> 
§10a503-6(b) 
S  108.503-6(0 
§10e.S03-5(d) 


S  106.503-6(8) 


$106.503-4(b) 

§106.503-6(0 
§106.50»-6(d) 
§106.503-«(e) 

§106.503-7(8) 

§106.503-7(b) 
§106.503-7(0 
§106.503-8(8) 


§108.503-8(b)  


§108.503-9.. 
§108.50^10 


§106.503-11 

§106.503-12. 

§106.503-13(8)  and|(b) 

§106.503-13(0  - 

§10e.509-13(d)  „... 

§106.503-13(6)  .. 
§106.50^13(0  .. 


Proposed  action  on  subpart 


Rewritten  and  piaoed  in  §  120.827 
Covered  by  §  120.827(a) 


Rewritten  and  piaoed  in  §  120.828  . — 


Covered  by  §  120.826 
cwninaieu. 


Rewritten  and  placed  in  §  120.830(a)  and  (b) 


Rewritten  and  placed  in  §  120.140(c) 

Rewritten  and  placed  in  §120.963 - - ~ 

Rewritten  aid  placed  in  §120.120.  §  120.1  ia  §120.150  and  §120.193. 

See  §120.871  and  §  120.872  tor  portions  of  new  constniction  or  existing 

buidkig  that  may  be  leased. 
Rewritten  and  placed  in  §120.130  and  §120.881  


Rewritten  and  placed  in  §  120.882(a)(2)  and  §120.884(8)  and  (0-  Statu- 
tory ceNng  dtocussed  in  §120.931;  SBIC  partictpalton  in  §120.103  and 
§  12a913:  and  adminislrattve  oeOng  in  §  120.932.. 


Rewritten  and  piaoed  in  §120.120  and  §120^82 

Rewritten  and  placed  in  §  120.863 

Rewritten  md  placed  in  §120.130  and  §  120.884 

Diacussed  In  §  120.882(a)(2)- Land  oontnbuttons  in  §  120J11 


Rewritten  and  piaced  in  §  120  J83(0.  §  120.961(8),  and  §  120.971(8)(1) 


Rewritten  and  placed  in  §  120.936 

Rewritten  and  placed  in  §  120  J61(b)  ..~ 
Rewritten  and  piaoed  in  §  120.971(a)(3) 
Bkninated 


omi- 


Rewritten.  Certifcalion  of  proiact  completion  placed  in  §120.891. 
cations  of  no  adverse  cinnge  are  in  §  120.892.. 

Rewritten  and  piaced  in  §  120.890 

Rewritten  and  piaoed  in  §  120.962  ....._. — ..._......«.....«..........».._... 

Rewritten  and  piaced  in  §  120.900  ...........„.-......»....._....~.....~....~. 


Rewritten  and  piaced  in  §120.920  ttwough  §  120.925.  Newly  published  (1/ 
20/95)  "other  real  est^e  owned"  provision  placed  in  §  120.923(a). 


Loan  oondWons  are  detaied  in  §120.930  through  §120.941.  Description 

of  program  is  in  §  120.3  and  §  120.801 . 
Rewritten  and  placed  in  §  120  J10  thioufi^  §120.913 

Eiminated.  Consolidated  wittt  current  §  108.504(e)  into  §  120.954 — 

Rewritten  and  piaced  in  §120.960 „ ~ 

Rewritten  and  piaoed  in  §120.97a  Quarterly  reports  dtocussed  in 
§  120.830(f). 

Placed  in  120  J70.  inooipoiales  §  120.513 

Rewritten  and  piaoed  in  §  120.971(a)(1)  ._..»..._................— .~.......~..~~...~ 

HewnKMn  ano  piaoeo  wi  5  r^u.<WK  .«..«...•«•«.«.«•«••«.•...•.«*.••••••»..«............ 

Rewritten  and  placed  in  §  120  J63 


Comments  on  action 


No  policy  change. 

No  policy  change.  WiH  be  expounded 
upon  in  SOP. 

Policy  change.  The  number  of  loan 
approvals  required  to  satisfy  ttie 
minimum  level  of  activity  wiH  now 
be  specified  in  annual  program  an- 
nouncement. See  major  poicy 
change  note  (a)  below. 

No  poi^  change.  Specifics  in  SOP. 

Deleted  resen/ed  section. 

No  policy  change.  SBA  streamlining 
paperwork  requirements  under 
Presidential  directive.  Specifics  in 
SOP. 

No  policy  change. 

No  policy  change. 

No  poi^  changes. 


Policy  change.  Airplanes  in  Alaska 
and  Hawaii  no  tonger  eligtole.  Ref- 
ererKO  to  assets  limited  in  poteiv 
tial  use  or  marketability  deleted. 
This  is  part  of  the  credit  dedston. 
The  rule  clarifies  the  eGgi)ility  sta- 
tus of  heavy  construction  equip- 
ment See  comment  (d)  betow. 

Policy  change.  Any  expendtture 
made  toward  a  project  in  anticipa- 
tion of  SBA  assistance  within  6 
months  of  receipt  by  SBA  of  an 
appBcatton  is  eligitjle.  No  nottoe  is 
required.  See  comment  (b)  betow. 

No  poitoy  ctiange. 

hio  poltoy  change. 

No  policy  change. 

See  comment  under  current 
§106.503-4(0)  above  and  policy 
comment  dtocussion  (b)  betow. 
Specifto  instructions  and  expla- 
naltone  wH  be  in  SOP. 

No  poitoy  change.  OrnKs  reference  to 
$2,500  in  dtocusaion  of  legal  fees. 
See  note  (0-  Specifics  in  SOP. 

No  poicy  change. 

No  poicy  change. 

No  poicy  change. 

Poicy  change.  See  Note  8,  subparts 
AandB. 

No  poicy  change.  Specifics  in  SOP. 

No  poicy  change. 

No  poicy  change. 

No  poicy  change,  but  (3)  is  now 
caled  "Bonower  contribution"  in- 
stead of  "the  503  Company  injec- 
tion". 

No  poficy  change,  but  §  120.923(b) 
clarifies  that  some  payments  made 
by  fienholder  are  aNowed  to  main- 
tain and  protect  the  Ken  positwn. 

No  poicy  change. 

140  poicy  change.  Some  specifics 

ten  for  SOP. 
No  poicy  change. 

No  poicy  change.  Spedftos  In  SOP. 
No  poicy  change.  Specifics  moved 

to  SOP. 
No  poicy  changes.  Spedftos  in  SOP. 
No  poicy  change. 
No  poicy  change. 
No  poicy  change. 
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Former  §  108  subpart 


§108.503-13(g) 
§108.503-13(h) 


§106.503-14 


§106.503-15(8)  and  (b).. 
§  106.503-15(0  and  (d).. 

§106.503-15(0)  

§loa504(a).  (b)and(c) 

§  108.504(d)  

§108.504(0)  

§  108.504(f)  

§  108.504(g) 

§  108.504(h)  

§108.504(1)  „. 

§106.5040)  

§108.504(k)  

§108.504(0 


§108.504-1 


§108.505(8) 
§  108.505(b) 
§106.505(0) 

§10e.505(d) 
§108.505(0) 
§  108.506(f)  . 


§  106.505(g) 


§10e.506(h) 
§106.505(0 
§108.505(D 
§108.505(k) 
§108.505(0  • 
§108.506  _ 
§106.507..... 
§106.507-1  . 
§108.507-2. 


§108.507-3 

§108.507-4 
§108.507-5 

§108.508-1 

§108.509... 


Proposed  actton  on  subpart 


Rewritten  and  piaced  in  §  120.938 
Consolidated  into  §120.530 


Rewritten  and  placed  in  §  120.970 


Rewritten  and  placed  in  §  120.972 

Eliminated 

Rewritten  and  piaced  In  §  120.984 

Consolidated  into  §120.801  

Placed  in  §120.934 

Rewritten  and  placed  in  §120.954 

Rewritten  and  placed  in  §  120.941  

Eliminated.  More  suitabte  for  induston  in  SOP 

Rewritten  and  placed  in  §  120.941  

Consolklated  into  §  120.962 
Rewritten  and  ptaced  in  §  120.939 
Placed  into  §120.941 
Eliminated 


Condensed  and  placed  in  §  120.194 


Consolklated  into  §120.1  „ 

Consolklated  into  §  120.2  and  §  129.801  „ 

SBA  guarantee  discussed  in  §  120J01:  timely  payment  on  Certiftoate  is  in 

§  120.942;  effect  of  other  laws  is  in  §  120.991. 

Condensed  and  placed  in  120.941  _ 

Condensed  and  placed  in  §  120.942 „ 

Placed  in  §120.950,  §120.951  (se«ng  agent),  §120.952  (fiscal  agent), 

§  120.953  (trustee),  and  §  120.954  (central  servkang  agent).  Bond/lnsur- 

ance  requirement  moved  to  §  120.956(a). 


Eiminated.  Regulattons  not  necessary 


Consolidated  and  placed  in  §  120.955 

Consolklated  and  placed  in  §  120.971(c) 

Induded  in  §  120.942(b) „„. 

Condensed  into  §  120.940 

Condensed  into  §120.956 

Condensed  and  consoNdated  into  §  120.140(0 

Rewritten  and  placed  in  §  120.860 

Merged  Into  §  120.850 „.... 

Consoidated  Into  §  120.851  , 


Condensed  into  §  120.851 _ „ „ 

Consolklated  into  §  120.850(a) 

Reviews  and  audits  consolklated  Into  §  120.972.  Suspenston  and  revoca- 

tton  discussed  in  §  120.852. 
This  new  program,  published  4/26/95,  was  condensed  and  placed  at 

§120.840. 
This  new  program,  published  4/26/95,  was  condensed  and  placed  at 

§120.845. 
120.831  


Comments  on  action 


No  poficy  change. 

No  poficy  change.  Spedlc  infonna- 

tnn  arto  explanatory  material  wH 

be  in  SOP. 
No  poicy  change.  Specific  iniorma- 

tton  and  explanatory  material  wiH 

be  in  SOP. 
No  poficy  change— specifics  in  SOP. 
Deleted  aN  reserve  secttons. 
No  poficy  cftange. 
No  poficy  change. 
No  poicy  change, 
hto  poficy  change. 
No  poficy  change. 
No  poicy  dtange. 

No  poik;y  change. 
No  poficy  change. 
No  poficy  change. 
No  poficy  change.  Debentures  are 

sow  through  Pods. 
Computer  genenrted  terms  now  may 

be  used  for  al  business  toans,  not 

just  504  toans. 
No  poficy  change. 
No  policy  change. 
No  poficy  change. 

No  poficy  change. 

No  poficy  change. 

No  poficy  change,  but  reference  to 
Transfer  AgenT  has  been  de- 
leted. Tnistee"  has  been  used 
since  1986. 

No  poficy  cfiange,  but  "Pooter"  is 
now  referred  to  as  "Underwritar" 
arxl  specific  conditions  and  duties 
vvifibeinSOP. 

No  poficy  cttange. 

No  poicy  change. 

No  poficy  change. 

No  poficy  change. 

No  poicy  diange. 

No  poficy  change. 

No  poficy  change. 

No  poficy  cttange. 

MiTKX  polKy  change.  ADCs  may  be 
for-profit,  as  wel  as  norvprofit  sta- 
tus. SBA's  purpose  is  to  erxxxjr- 
age  more  organizations  to  akl 
smaH  busirrasses. 

No  poficy  change.  Specifics  wifi  be  in 
SOP. 

No  poficy  change. 

No  pofiqr  change. 

No  poficy  char>ge. 

No  poficy  diange. 

Minor  poficy  change.  CDCs  would 
dedose  to  SBA  &  Borrower  any 
compensatkxi  or  remuneratton  re- 
ceived from  a  Lender  or  ether 
party  involved  in  a  504  loan  to 
monitor  any  inducaments. 


Part  D-^ifajor  Policy  (Ganges 

(a)  Area  of  Operations.  During  the 
policy  review  accompanying  the 
regulatory  rewriting,  SBA  focused  much 


of  its  attention  an  the  question  of  what 
constitutes  adequate  service  in  an  Area 
of  Operation.  Throughout  the  history  of 
the  504  program  there  has  been  a  great 


divergence  among  CIX^s  in  the  number 
of  loan  approvals  each  year.  While  some 
CDCs  have  exhibited  continued  growth 
measured  by  their  loan  approvals  and 
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ability  to  package,  firooess  and  service 
loans,  other  CDCs  |ave  lagged  behind. 
There  are  many  cotapUcated  reascms  for 
this,  but  the  net  re^un  has  been  a 
patchwork  of  504  sisrvice  (measured  by 
loan  api»ovals)  acQoss  the  country,  with 
many  small  businesses  in  some  areas 
receiving  504  asaistanre  while  in  other 
areas  few.  if  any.  s«iall  businesses  have 
received  such  assistance. 

SRA  attempted  tt  address  this  issue 
by  pennittiiig  CDC$  to  expuid 
temporarily  taito  at^acant  areas,  and 
then,  in  1093.  by  designating  a  minimum 
number  of  loan  apf  rovals  per  year 
which  a  CDC  must  average  over  the 
previous  twro  fiscal;  year  periods  to 
retain  certification  as  a  CDC  The 
currmt  number  of  lequired  loan 
approvals  is  two.  S^A  also  established 
the  status  of  an  Associate  Development 
Company  ("ADC")i  Those  CDCs  imable 
or  unwitting  to  me^  the  minimum 
number  of  loan  aporovals  may  become 
ADCs.  ttMieby  continuing  to  participate 
in  the  program  goals  of  economic  and 
oommunity  development  without 
having  to  make  loalu.  A  number  of 
CDCs  have  been  decertified  as  a  result 
of  this  policy  and  have  opted  for  ADC 
status. 

However,  a  focuS  on  removal  from 
CDC  status  does  not  address  the  reel 
question  of  adequacy  of  service  within 
an  Area  of  Operatiens.  What  constitutes 
adequate  service  within  a  community? 
The  statutory  obiedtives  of  the  504 
program  are  to  provide  a  portion  of  long 
term  fixed-asset  financing  for  small 
business  projects  tbat  provide  jobs  and 
result  in  eccmomic  development. 
Clearly,  these  goals  cannot  be  met  in  an 
Aree  of  Operation^  unless  loans  are 
being  packaged,  pitKessed,  approved, 
closed  and  serviced  by  one  or  more 
OX^.  Unfortunat^y,  SBA  is  aware  of 
too  many  locations  across  the  country  in 
which  present  CDCs  are  unable  or 
imwilling  to  meet  the  small  business 
demandlor  504  loens.  Transferring  an 
existing  CDC  to  ADC  status  does  not 
address  this  inadequacy.  SBA  has 
concluded  that  the  answer  lies  not  in 
decertification,  but  in  competition  and 
customer  service. 

Therefore,  in  §  120.835,  SBA  is 
proposing  that  existing  CDCs  be 
permitted  to  expaqd  into  Areas  of 
Operations  that  ar^  not  being  adequately 
serviced.  The  expanding  CDC  would 
have,  to  show  that  the  proposed  Area  of 
Operations  is  not  being  adequately 
served  by  the  existing  CDCs  and  that  the 
expanding  CDC  is  well-qualified  to 
serve  it.  SBA  is  not  proposing  any 
geographic  or  size  limitation  on  CDCs 
applying  to  service  a  location,  but  such 
bctors  will  be  considered  in  evaluating 
the  application.  A  jCDC  must  apply  in  - 


writing  to  the  SBA  district  office  serving 
the  geographic  area  in  which  the  CDC 
proposes  to  expand. 

In  this  context.  SBA  has  concluded 
that  there  is  no  minimum  loan  approval 
number  appropriate  to  every  CDC  in 
eveiy  location  across  the  country.  A 
small  CDC  with  a  rural  Area  of 
Operations  and  slow  economic  activity 
may  be  providing  adequate  service  at  a 
low  level  of  approvals  while  a  larger 
CDC  in  a  metropolitan  region  with 
much  economic  activity  may  be 
providing  inadequate  service,  despite 
having  a  greeter  number  of  loan 
approvals. 

SBA  has  also  concluded  that  adequate 
service  includes  adequate  servicing  of 
loans,  as  well  as  the  number  of  loan 
approvals.  Thus,  any  CDC  seeking  to 
expand  will  have  to  show  that  it  has  a 
history  of  adequate  experience  and 
expertise  in  both  loan  packaging  and 
servicing,  and  that  the  existing  CDCs  in 
the  proposed  area  of  expansion  have  not 
been  aoequately  packaging  or  servicing 
loans.  Even  if  the  number  of  loan 
approvals  does  not  accurately  represent 
the  competence  of  a  CDC.  it  does 
accurately  reflect  the  adequacy  of  the 
market  penetratitm  of  504  finwcing  in 
the  proposed  area  of  expmsion. 

In  general,  SBA  will  consider  an  Aree 
of  Derations  inadequately  served  if  the 
existing  CDCs  in  the  Area  of  Operations 
have  not  averaged,  over  the  last  two 
fiscal  years,  sufficient  loan  approvals  for 
the  population,  as  published  by  SBA  in 
an  annual  program  announcement.  SBA 
will  establish  the  initial  formula  in  a 
program  announcement  upon 
publication  of  the  final  rule,  but  would 
like  the  benefit  of  comments  on  this 
subject  before  committing  any  specific 
numbers  to  print.  SBA  is  considering  a 
two  or  three  tier  formula  based  on  the 
current  national  averages  for  CDC  loan 
approvals  per  number  of  population. 
Suggestions  have  been  received  that  the 
formula  should  be  based  not  on 
population,  but  on  the  number  of  small 
businesses  in  the  Area  of  Operations  or 
some  other  factor.  SBA  is  interested  in 
comments  and  would  like 
recommendations  on  how,  if  at  all,  to 
incorporate  a  servicing  component  into 
its  approach. 

SBA  is  proposing  (§  120.837)  that  all 
existing,  temporary  expansions  of  Areas 
of  Operations  will  expire  automatically 
6  months  after  the  efiiBctive  date  of  these 
regulations,  unless  a  CDC  applies  for 
permanent  expansion  into  that  Area 
before  the  expiration  date.  SBA  believes 
that  CDCs  will  best  serve  the  small 
business  community  by  making  a 
permanent  commitment  to  an  Area  of 
Operations.  Upon  showing  good  cause, 
a  CDC  will  still  be  able  to  apply  to  SBA 


to  make  an  individual  loan  for  a  Project 
outside  its  Area  of  Operations  in  an  area 
not  being  adequately  served  by  other 
CDCs  (§  120.838).  Note  also  that  the 
Borrower  may  write  to  the  AA/FA  (but 
not  the  District  Director)  to  request  the 
servicing  of  a  CDC  not  aurently  serving 
the  area.  SBA  has  added  this  provision 
to  give  Borrowers  more  flexibility  if  they 
have  a  concern  about  the  services  of  a 
particular  CDC 

(b)  Expenditiues  in  Anticipation  of 
Project.  In  the  current  regulations,  costs 
incurred  by  a  Borrower  in  anticipation 
of  receiving  a  504  loan  are  not  eligible 
to  be  included  in  Project  costs  unless 
the  applicant  has  filed  a  written  notice 
with  the  CDC  and  SBA  within  60  days 
of  incurring  the  expense  and  SBA  gives 
written  approval.  As  a  result.  CDCs  and 
SBA  receive  notices  frcnn  many 
potential  borrowers  considering  504 
financing  who  desire  to  maximize 
potential  financing.  Many  of  these 
businesses  never  actually  apply  or  their 
applications  are  denied.  In  those  cases. 
the  written  notices  are  a  useless 
paperwork  burden  on  SBA.  the  CDC  and 
the  applicant 

Therefore.  SBA  is  proposing 
(§  120.882(a)(2))  to  eliminate  the 
requirement  for  written  notice.  Any 
expense  inciured  toward  a  Project 
within  six  months  of  receipt  by  SBA  of 
a  complete  loan  application  will  be  an 
eligible  Project  cost. 

(c)  Legal  Fees.  The  Borrower's  closing 
costs,  including  legal  fees,  are  eligible 
for  inclusion  in  the  504  loan.  Typically, 
legal  services  are  provided  by  the  CDC's 
counsel,  who  is  usually  experienced  in 
closing  504  loans  and  thus,  is  able  to  do 
so  cost  effectively.  Sometimes,  a 
Borrower  will  also  retain  an  attorney. 
Under  the  current  regulations,  the  QDC 
may  charge  the  Borrower  up  to  $2,500 
for  the  legal  services  performed  by  the 
CDC  counsel,  unless  SBA  approves  a 
higher  fee  in  a  complex  case.  If  the  fee 
is  more  than  $2,500,  the  CDC  must  pay 
the  difference.  The  CDC  collects  the  fee 
at  closing  and  forwards  it  to  the  closing 
attorney. 

The  $2,500  figure  in  the  regulation 
has  engendered  much  debate  within  the 
industry.  Many  CDCs  feel  the  figure 
establishes  a  minimum  base  for  attorney 
services  and  is,  therefme,  anti- 
competitive. On  the  other  hand,  during 
the  past  five  months,  SBA  has 
conducted  several  expedited  closing 
training  sessions  for  CDC  counsel.  Many 
attorneys  feel  that  the  figure  establishes 
a  ceiling  for  attorney  services  and  is, 
therefore,  anti-competitive.  There 
appears  to  be  a  wide  range  of  prices 
charged  by  CDC  counsel  for  closing 
services.  Most  CDCs  try  to  minimize 


couinsel  fees  to  reduce  costs  to  the 
Borrower. 

SBA  has  determined  that  there  is  no 
reason  for  SBA  to  refer  to  any  legal  fee 
amount.  Whether  it  is  viewed  as  a 
ceiling  or  a  base,  the  $2,500  refisrence 
has  apparently  caused 
misunderstanding  and  may  have  had  an 
eflisct  on  legal  fees  charged.  SBA 
believes  legal  fees  should  be  determined 
by  the  competitive  maricet.  Therefore, 
proposed  §§  120.883(d)  and  120.961(a), 
omit  any  reference  to  amount. 

(d)  Eligible  Use  of  Proceeds.  In  the 
current  regulations,  airplanes  are  not 
eligible  for  504  loans,  except  that 
Alaskan  and  Hawaiian  Projects  may 
include  airplanes  not  exceeding  20 
perc«it  of  die  Project  cost,  if  they  are 
indispensable  to  the  Project.  SBA 
proposes  to  eliminate  this  exception 
(§  120.884(d)(2)),  previously  justified 
because  of  the  great  distances  people 
must  travel  in  diose  states.  But  distances 
are  great  in  many  mainland  states,  as 
well,  and  airplanes  simply  are  not 
directly  attributable  and  necessary  for  a 
Project. 

Also,  in  the  current  regulations  there 
is  no  direct  reference  to  Uie  eligibility  of 
construction  equipment  as  a  distinct 
sub-category  of  equipment  and 
machinery.  CDCs  and  SBA  often  receive 
questions  from  potential  Borrowers  as  to 
whether  construction  equipment  is 
eligible  for  504  financing.  The  proposed 
rule  in  §  120.884(d)(3)  clarifies  tiiat 
construction  equipment  is  ineligible  for 
504  financing  unless  it  is  heavy  duty 
equipment  integral  to  the  operation  of  a 
business  and  meeting  the  IRS  definition 
of  capital  equipment.  Note  also  that 
§  120.884(d)(1)  clarifies  SBA  policy  tiiat 
short  term  equipment  is  a  permitted  use 
of  loan  proceeds  if  the  equipment  is 
essentia  to  the  Project  and  reflects  a 
minor  (wrcentage  of  the  loan.  This  is  not 
a  change  in  policy. 

(e)  Definitions.  SBA  has  created 
several  new  definitions  to  help  make  the 
regulation  easier  to  understand. 
Comments  and  suggestions  will  be 
appreciated. 

Several  definitions  clarify  terms  long 
associated  with  the  504  program  which 
were  included  in  the  regulations,  but 
were  not  defined.  These  include  "Area 
of  Operations,"  "Certificate," 
"Debenture,"  "Job  Opportimity,"  and 
"Substantial  Increase  in 
Unemployment." 

Finally,  some  key  words  have  been 
replaced  with  more  useful  and  apt 
words.  A  "Small  Business  Concern"  is 
now  a  "Small  Business."  The  term 
"Underwriter"  has  replaced  "Pooler." 
The  term  "Project"  has  replaced 
"Plant."  "Project  Property"  is  a  new 


definition  previously  imdefined  in  the 
regulation. 

(f)  Minor  Policy  Changes.  In  proposed 
§  120.828,  the  minimum  level  of  CDC 
lending  activity  is  no  longer  set  at  a 
specific  number,  SBA  will  retain  the 
ability  to  change  this  number  through 
its  program  announcements  based  on 
program  performance  and  the  economy, 
hi  proposed  §  120.939(b),  CDCs  will  be 
liable  for  SBA  losses  incurred  by 
"wrongful  CDC  conduct"  as  well  as  in 
cases  of  fraud  and  negligence. 

CmnpUanoe  With  Executive  Orders 
12612, 12778.  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C  601, 
et  aeq.).  and  the  Paperworic  Reduction 
Act(44U.S.CCh.35) 

SBA  certifies  that  this  proposed  rule 
involves  internal  administrative 
procedures  and  would  not  be 
considered  a  significant  rule  within  the 
meaning  of  Executive  Order  12866  and 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  It  is  not  likely  to  have  an  annual 
economic  effect  of  $100  million  or  more, 
result  in  a  major  increase  in  costs  or 
prices,  or  have  a  significant  adverse 
effect  on  competition  or  the  United 
States  economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35.  SBA 
certifies  that  this  proposed  rule,  if 
adopted  in  final  form,  would  contain  no 
new  reporting  or  record  keeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule 
would  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects 

13  CFR  Part  108 

Equal  employment  opportunity.  Loan 
pro^vms-business.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

13  CFR  Part  116 

Coastal  Zone,  Flood  insurance.  Flood 
plains.  Lead  poisoning.  Small 
businesses,  Veterans. 

13  CFR  Part  120 

Loan  programs-business,  Reporting 
and  recordkeeping  requirements.  Small 
businesses. 


13  CFR  Part  122 

Community  development.  Employee 
benefit  plans.  Energy  conservation. 
Environmental  protection.  Exports, 
Individuals  with  disabilities.  Loan 
programs-business.  Loan  programs- 
energy.  Loan  programs-veterans, 
Microloans,  Reporting  and 
recordkeeping  requirements.  Small 
businesses,  Solar  energy,  Trusts  and 
trustees,  Veterans. 

13  CFR  Part  131 

Loan  programs-business.  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  set  forth  in  sections  5  (b)(1) 
and  (b)(6)  of  the  Small  Business  Act,  15 
U.S.C.  634(b)(6)  and  636  (a)  and  (h), 
SBA  hereby  proposes  to  amend  Chapter 
I  of  Tide  13,  Code  of  Federal 
Regulations  (CFR),  as  follows: 

1.  Part  120  would  be  revised  to  read 
as  follows: 

PART  120— BUSINESS  LOANS 

General  Dncriptioiis  of  SBA's  Bunnew  Leaa 
ProgrwBS 

ovC 

120.1  Which  loan  programs  does  this  part 
cover? 

120.2  Descriptioas  of  the  business  loan 
programs. 

120.3  Pilot  programs. 

Definitioni 

120.10    Definitions. 

Subpart  A— PoHdas  Applying  to  All 
Business  Loans 

Eligibility  Requirements 

120.100  What  are  the  basic  requirements  for 
all  Borrowers? 

120.101  Credit  not  available  elsewhere. 

120.102  Funds  not  available  from 
alternative  sources,  including  personal 
resources  of  principals. 

120.103  Are  £arm  enterprises  eligible? 

120.104  Are  businesses  financed  by  SBICs 
eligible? 

120.105  Special  consideration  for  veterans. 

Ineligible  Businesses  end  Eligibk  Passive 
Companies 

120.110  What  businesses  are  ineligible  for 
SBA  business  loans? 

1 20. 1 1 1  What  conditions  must  an  Eligible 
Passive  Company  satisfy? 

Uses  of  Proceeds 

1 20. 1 20    What  are  eligible  uses  of  proceeds? 
1 20. 1 30    Restrictions  on  uses  of  proceeds. 

Ethical  Requirements 

120.140    What  ethical  requirements  apply  to 
participants? 

credit  Criteria  for  SBA  Loans 

120.150  What  are  SBA's  lending  criteria? 

120.151  What  is  the  statutory  limit  for  total 
loans  to  a  Borrower? 

120.160    Loan  conditions. 
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120.161    Lending  limits. 

WmmiU  iiwli  Imfwrni  Uadtr  Odwr  Uw» 
MidOrrfHa 

12ai70    Flood  innlraiKe. 
12ai71    Compliant  with  child  support 
obligBtions. 

120.172  Plood-piafti  and  wetlands 
management     i 

120.173  Lead-baset  paint. 

120.174  Earthquake  hazards. 

120.175  Coastal  bafrier  islands. 

120.176  OcnnplianCe  with  other  laws. 


EafMcaabillljr  Daaplto  Kale  Ghanges 

120.180    Are  rules  intoceable  if  they  are 
changed  later?  , 


120. 100    Where  do#s  an  applicant  apply  for 
aloaa? 

120.191  The  contents  of  a  business  loan 
applicaticHL 

120. 192  Approval  Or  denial 
12ai93    Reoonsid*ation  after  denial. 

12a  194    Use  of  codiputer  forms. 
120. 195    Doty  of  L«ader.  CDC  Intermediary 
Lender,  and  Bocrower  to  report  fees. 


Subpart 


SpMffietoTM 


120.200    What  bonding  requirements  exist 
during  constnidion? 

12a201    Refinanciag  unsecured  or 
undersecured  loans. 

120.202  Restrictiots  on  loans  for  changes  in 
OMfnership. 

1 20. 203  Revolving  credit 

MatoritiaK  brterest  fUtaK 


122.210  What  pwqentageofafoan  may 
SBA  guarantee? 

120.211  What  limits  are  there  on  the 
amounts  of  direct  loans? 

12a212    What  lim^s  are  there  on  loan 
maturities? 

120.213  What  fixe^  interest  rates  may  a 
Lender  charge? 

120.214  What  conditions  apply  for  variable 


interest  rates?  I 
Fee*  for  Gnaraaleaa 


120.220  Guarantee  fees  that  lender  pays 
SBA.  I 

120.221  Fees  whicjh  the  Lender  may  collect 
from  a  loan  api^icant 

120.222  Fees  which  the  Lender  or  Associate 
may  not  collect  from  the  Borrower  or 
share  with  third  parties. 

Subpart  C—«fMclal  PurpoM  Loans 

120.300    Statutory  Authority. 

DisabM  Aariataiic<  Loan  Prograni  (DAL) 

120.310  What  assistance  is  available  for  the 
disabled? 

120.311  Definitions. 

120.312  DAL-1  u^  of  proceeds  and  other 
program  conditions. 

120.313  DAL-2  ute  of  proceeds  and  other 
program  conditions. 


120.314    Resolving  doubts  about 

creditworthiness. 
12a315    Interest  rate  and  loan  limit 

Owned  by  Low 


Indhrkhials 

120.320    Policy. 


120.330  Who  is  eligible  for  an  energy 
conservation  loan? 

120.331  What  devices  or  techniques  are 
eligible  for  a  loan? 

120.332  What  are  the  eligible  uses  of 
proceeds? 

120.333  Are  there  any  special  credit 
criteria? 

Export  WorUng  Capital  Program  (EWCP) 

120.340  What  is  the  Export  Working  Capital 
Program? 

120.341  Who  is  eligible? 

120.342  What  are  eligible  uses  of  proceeds? 

120.343  Collateral. 

120.344  Cash  flow  projections. 

bilanMtienal  Trade  Lsaaa 

120.345  Policy. 

120.346  Eligibility. 

120.347  Use  of  proceeds. 
120.346    Amount  and  percentage  of 

guarantee. 

Qualified  Employee  Tmsls  (ESOT) 

120.350  Policy. 

12a351  Definitions. 

1 20.352  Use  of  proceeds. 

120.353  Eligibility. 

120.354  Creditworthiness. 

Veterans  Loaa  Program 

120.360  Which  veterans  are  eligible? 

1 20.361  Other  conditions  of  eligibility. 

Pollution  Control  Program 

120.370    Policy. 

Loom  to  Participawla  in  tfaa  Ma)  Program 

120.375  Policy. 

120.376  Special  requirements. 

120.377  Use  of  proceeds. 

Detsnae  Ecwwmic  Traimition  Asaiatance 

120.380  Program. 

120.381  Eligibility. 

120.382  Repayment  ability. 

120.383  Restrictions  on  loan  processing. 

Caplines  Program 

120.390  Revolving  credit 
Small  Gennral  Contractors 

120.391  What  is  the  Small  General 
Contractor  Program? 

120.392  Who  may  apply? 

120.393  Are  there  special  application 
requirements? 

1 20.394  What  are  the  eligible  uses  of 
proceeds? 

1 20.395  What  is  SBA's  collateral  position? 

1 20. 396  What  is  the  term  of  the  loan? 

120.397  Are  there  any  special  restrictions? 


Subpart  D—LaiMters 

120.400    Participation  agreements. 

Fartidpatimi  Orileria 

120.410  Requirements  for  all  participating 
Lenders. 

120.411  Preferences. 

120.412  Other  services  Lenders  may 
provide  Borrowers. 

120.413  Advertisement  of  relationship  with 
SBA. 
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Pledging  Notes  or  Transferring 
Unguaranteed  Portion 

120.420    Financings  by  Nondepository 
Lenders. 

MiaoellaneoaB  Provisiona 

120.430  SBA  access  to  Lender  files. 

120.431  Suspension  or  revocation  of 
eligibility  to  participate. 

Certified  Lenders  Program  (CLP) 

120.440  What  is  the  Certified  Lenders 
Program? 

126.441  How  does  a  Lender  become  a  CLP 
Lender? 

120.442  Suspension  or  revocation  of  CLP 
status. 

PrefBrad  Lendera  Program  (PLP) 

120.450  What  is  the  Preferred  Lenders 
Program? 

120.451  How  does  a  Lender  become  a  PLP 
Lender? 

120.452  What  are  the  requirements  of  PLP 
loan  processing? 

120.453  What  are  the  requirements  of  PLP 
loan  servicing  and  liquidation? 

120.454  PLP  performance  review. 

120.455  Suspension  or  revocation  of  PLP 
status. 

SmaU 

120.470 
120.471 
120.472 
120.473 
120.474 
120.475 


Lending  Companies  (SBLC) 

What  is  an  SBLC? 

Records. 

Reports  to  SBA. 

ChangB  of  ownership  or  control. 

Prohibited  financing. 

Suspension  or  revocation. 


Subpart  E-Loan  AdmlnistrBtion 
120.500    General. 

Servicing 

120.510  Servicing  direct  and  immediate 
participation  loans. 

120.511  Servicing  guaranteed  loans. 

120.512  Who  services  the  loan  alter  SBA 
honors  Its  guarantee? 

120.513  What  servicing  actions  require  the 
prior  written  consent  of  the  SBA? 

SBA'S  Pnrdiase  of  a  Guaranteed  Portion 

120.520  When  does  SBA  honor  its 
guarantee? 

120.521  What  interest  rate  applies  after 
SBA  purchases  its  guaranteed  portion? 

120.522  How  much  accrued  interest  does 
SBA  pay  to  the  Lender  or  Registered 
Holder  when  SBA  purchases  the 
guaranteed  portion? 

120.523  What  is  the  "earliest  uncured 
default"? 

120.524  When  is  SBA  released  from 
liability  on  its  guarantee? 


Deferment,  Extension  of  Maturity  and  Loan 
Moratoriom 

120.530  Deferment  of  payment 

120.531  Extension  of  maturity. 

120.532  What  is  a  loan  Mwatorium? 

120.533  When  will  SBA  grant  a 
Moratorium? 

120.534  How  long  can  a  Moratorium 
continue? 

120.535  What  are  the  repayment  terms  of  a 
Moratorium? 

Liquidation  of  Collateral 

120.540    What  are  SBA's  policies 

concerning  liquidation  of  collateral? 

Homestead  Protection  fisr  Farmers 

120.550  What  is  homestead  protection  for 
farmers? 

120.551  Who  is  eligible  for  homestead 
protection? 

120.552  Lease. 

120.553  Appeal. 

Subpart  F—Sacondvy  IMartnt 

120.600  What  is  the  SBA  Secondary 
Market? 

120.601  Definitions. 

Gartificates 

120.610  Description  of  Certificates. 

120.611  Description  of  Pools  backing  Pool 
Certificates. 

120.612  What  loans  are  eligible  to  back 
Certificates? 

120.613  What  is  a  Secondary  Participation 
Guarantee  Agreement? 

Hw  SBA  Gnaranteo  of  a  Certificale 

120.620  The  SBA  guarantee  of  a  Pool 
Certificate. 

120.621  The  SBA  guarantee  of  a  Certificate 
representing  a  individual  guaranteed 
pmtion. 


Subpart  Q-— KBcroloan  DamonilfaMoii 


120.630  Qualifications  to  be  a  Pool 
Assembler. 

120.631  Suspension  or  t8nninati<m  of 
eligibility  of  Pool  Assembler. 

Sale  of  Certificates 

120.640    Administration  of  the  Pool  and 

individual  guaranteed  pcntions. 
120641    Disclosure  to  purchasers. 

120.642  Requirements  before  the  FTA 
issues  Pool  Certificates. 

120.643  Requirements  before  the  FTA 
issues  the  Certificate  for  an  individual 
guaranteed  portion. 

120.644  Sale  of  individual  SBA  guaranteed 
portion, 

120.645  Transfers  of  Certificates. 

Fiscal  and  Transfer  Agent  (Ff  A) 

120.650  Registration  duties  of  FTA  in 
Secondary  Market 

120.651  Claim  to  FTA  by  Registered  Holder 
to  replace  Certificate. 

120.652  FTA  fees. 


1  or  Revocation  irfPaitic^Mnt  in 
Seooadaiy  Market 

120.660    Suspension  or  revocation. 


120.700  What  is  the  Microloan  Program? 

120.701  Definitions. 

120.702  Are  there  limits  on  Intermediaries 
or  loans? 

120.703  How  do  I  apply  to  become  an 
Intermediary? 

120.704  What  is  my  financial  contribution? 

120.705  Microloan  Revolving  Fund.  ' 

120.706  Loan  Loss  Reserve  Fund. 

120.707  What  are  the  terms  and  conditions 
of  my  Intermediary  SBA  loan? 

120.708  What  conditions  apply  to  my  loans 
to  Microloan  Borrowers? 

120.709  What  records  and  reports  does  SBA 
require? 

1 20.710  How  does  an  Intermediary  get  a 
grant  to  assist  Microloan  Borrowers? 

120.711  Does  SBA  provide  technical 
assistance  to  Intermediaries? 

120. 71 2  How  does  a  non-Intermediary  get  a 
grant? 

120.713  Does  SBA  guarantee  any  loans  an 
Intermediary  obteins  from  another 
source? 

Subpart  H—Dawalopnient  Company  Loan 
Program  (50^ 

120.800  What  is  the  purpose  of  the  504 
program? 

1 20.801  How  is  a  504  Project  financed? 

120.802  Definitions. 


Certification  Procedures  to  Become  a  CDC 

120.810  Applications  for  certification  as  a 
CDC. 

1 20.81 1  Public  notice  of  CDC  certification 
application. 

120.812  Probationary  period  ka  newly 
certified  CDCs. 

Requirements  for  CDC  Certification  and 
Operation 

120.820  CDC  non-profit  status. 

1 20.821  CDC  Area  of  Operations. 

120.822  CDC  membership. 

120.823  CDC  board  of  directors. 

120.824  Professional  management  and  staff. 

120.825  Financial  ability  to  operate. 

120.826  Basic  requirements  for  operating  a 
CDC 

120.827  Services  a  CDC  provides  to  small 
businesses. 

120.828  The  minimum  level  of  CDC  lending 
activity. 

120.829  The  Job  Opportunity  aven^  a  CDC 
must  maintaiiL 

1 20.830  Reports  a  CDC  must  submit 
12a831    Disclosure  of  referral  fees  or  other 

payments  by  or  to  a  CDC 

Extrniding  a  CDCs  Area  of  OporatianB 

120.835  Application  to  extend  an  Area  of 
Operations. 

120.836  Public  notice  of  application  for 
extension. 

1 2a837    Expiration  of  existing,  temporary 

expansions. 
120.838    Case-by-case  extensions. 

Aocreditod  I<andeisProgiam 

120.840    Accredited  Lenders  Program. 

Premier  Certified  Landers  Program 

120.845    Premier  Certified  Lenders  Program. 


Aasodate  Development  Companies  (AOCs) 

120.850  ADC  functions. 

1 20.851  ADC  eligibility  and  operating 
requirements. 

120.852  Suspensitm  and  revocation  of 
ADCs. 

Ethical  Requirements 

120.855    GDC  and  ADC  ethical 
requirements. 

Piotecl  Economic  Development  Goals 

120.860  Required  objectives. 

120.861  Job  creation  or  retention. 

120.862  Other  economic  development 
objectives. 


Leasing  Policaa  Specific  to  504 1 

120.870  Leasing  Project  Property. 

120.871  Leasing  part  of  a  new  construction 
Project  to  another  business. 

120872    Leasing  part  ofan  existing  building 
to  another  business. 

Loan-Making  Policies  Specific  to  504  Loam 

120.880  Basic  eligibility  requirements. 

120.881  Ineligible  Projects  for  504  loans. 

120.882  Eligible  Project  costs  for  504  loans. 

120.883  Eligible  administrative  costs  for 
504  loans. 

120.884  Ineligible  costs  for  504  loans. 

Interim  Financing 

1 20.890  Source  of  interim  financing. 

120.891  Certifications  of  disbursement  and 
completion. 

120.892  Certifications  of  no  adverse  change. 


I  Financing 

120.900    What  are  the  souities  of  permanent 
financing? 

The  Borrower's  Contribotioo 

120.910  How  much  must  the  Borrower 
contribute? 

1 20.91 1  Land  contributions. 

120.912  Borrowed  contributions. 

120.913  May  an  SBIC  provide  the 
contribution? 


lUrdPartyl 

120.920  The  first  lien  posititm. 

120.921  Terms  ofThird  Party  loans. 

1 20.922  Pre-existing  debt  on  the  Project 
Property. 

1 20.923  Vfbat  are  the  policies  on 
subordination? 

120.924  Prepayment  of  subordinate 
financing. 

120.925  Preferences. 

504  Loans  and  Dsbenturas 

120.930  Amount 

120.931  504  lending  limits. 

120.932  Interest  rate. 
12a933  Maturity. 

120.934  Collateral 

120.935  Deposit 

1 20.936  Sub(Hdination  to  CDC 

120.937  Assumption. 

120.938  Default 

120.939  Borrower  prohibition. 

120.940  Prepayment  of  the  504  loan  m 
Debenture. 

120.941  Certificates. 
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120.860  SlAndCteiiMist  appoint  agODta. 

izaasi  SaiiiiigaeMt 

120.eS2  Fiscal  •gmi 

12a9S3  trnma. 

120.954  Cankal  SMtidng  Agent 

120.955  Agant  bont^  and  records. 

120.956  Suapensioa  or  revocation  of 
brokera  and  dealt rs. 

120960  Reaponsibility  for  cloeing. 

120.961  CDC  ckwin$  Cses. 

120962  Goniliuctk^  escrow  accounts. 


120970  Sewidng  of  504  loans  and 
DBbeatures. 

120971  Post^Josinl  fees  paid  by  Bonower. 

120972  Oversigiit  and  evaluation  of  CDCs 
and  ADCs. 

120900    Tnnsfar  of  CDC  to  AOC  status. 
120.961    Vol— taty  ^ansfer  and  suraender  of 
CDC  caattficatioii. 

120.982  Caaieetlng  CDC  servicing 
defirienries. 

120.983  Ttansfv  ofCDC  servicing  to  SBA 
or  another  CDC 

120.984  Suspension  or  revocation  of  CDC 
certification. 
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120990    501, 502  aDd  503  loans. 
120.991    Bfiact  of  other  laws. 

Aolhari^  15  U.S.C  634(bN6)  and  636  (a) 
and  (h). 

ofSBA'sBnriBeai 


GeMralD«crip«iaM  of  SB/ 

Lmb  Pragiuns     I 

§120l1    WMeii  lMn|pragranw 
partoeMrT 

This  Part  legulaljps  SEA'S  financial 
assistance  to  small)  businesses  undar  its 

Kneral  business  Iqan  programs  ("7(a) 
ins")  authorized' by  section  7(a),  15 
U.S.C  636(a)  of  the  Small  Business  Act 
("the  Act"),  its  mi^loan  demonsbatiwi 
loan  program  ("Microioans")  authorized 
by  section  7(m),  13  U.S.C  636(m)  of  the 
Act,  and  its  development  company 
program  ("504  loans")  authorized  by 
Title  V  of  the  Small  Business 
Investment  Act,  19  U.S.C.  695  to  697f 
("Title  V").  These  three  programs 
constitute  the  busiliess  loan  programs  of 
the  SBA.  j 

1120.2    DeecflpMotUiaUhe 


UMI 


(a)  7(a)  loans,  (l)  7(a)  loans  provide 
fiiMTiring  for  general  business  purposes 
and  may  be: 

(i)  A  direct  loan  by  SBA; 

(ii)  An  immediate  participation  loan 
by  a  Lender  and  SBA;  or 

(iii)  A  guaranteed  loan  (deferred 
participation)  by  i|rhich  SBA  guarantees 
a  portion  oi  a  loam  made  by  a  Lender. 

(2)  A  guaranteed  loan  is  initiated  by 
a  Lnider  agreeing  to  make  an  SBA 


guaranteed  loan  to  a  small  business  and 
applying  to  SBA  fat  SBA's  guarantee 
undffr  a  blanket  guarantee  agreement 
(partidpaticm  agreement)  b^ween  SBA 
and  the  Lender.  If  SBA  agrees  to 
guarantee  (authorizes)  a  portion  of  the 
loan,  the  Lender  funds  and  services  the 
loan.  If  the  small  business  defaults  on 
the  loan.  SBA's  guarantee  requires  SBA 
to  purchase  its  potion  of  the 
outstanding  balance,  upon  demand  by 
the  Lender  and  subfect  to  spedflc 
conditions.  Re^[ulations  specific  to  7(a) 
loans  are  found  in  subpart  B  of  this  part. 

(b)  iVficro7oans.  SBA  makes  loans  and 
loaifguarantees  to  non-profit 
Intermediaries  that  make  short-teiin 
ioens  up  to  $25,000  to  eligible  small 
busmesses  for  general  business 
purposes,  except  payment  of  debts.  SBA 
also  gives  grants  to  Intermediaries  for 
use  in  providing  management  assistance 
and  counseling  to  small  businesses. 
Regulations  specific  to  these  loans  are 
found  in  sul^part  G  of  this  part. 

(c)  504  loans.  Projects  involving  504 
loans  require  long-term  fixed-asset 
financing  for  small  businesses.  A 
Certified  Development  Company  (CDC) 
provides  the  final  portion  of  this 
finwpring  with  a  504  loan  made  from  the 
proceeds  of  a  Debenture  issued  by  the 
CDC,  guaranteed  100  percnut  by  SBA 
(with  the  fiill  feith  and  credit  of  the 
United  States),  and  sold  to  investors. 
The  regulations  specific  to  these  loans 
are  found  in  subpiart  H  of  this  part. 

§120lS   PHoCprograme. 

The  Administrator  of  SBA  may  from 
time  to  time  suspmd.  modify,  or  waive 
ndes  for  a  limited  period  of  time  to  test 
new  programs  or  ideas.  The 
Administrator  shall  pubUsh  a  docummt 
in  the  Federal  Kegiatar  explaining  the 
reasons  for  these  actions. 

DefiidtiiMBS 

1126.10    DaNnMona. 

The  following  terms  have  the  same 
meaning  wherever  they  are  used  in  this 
part  Defined  terms  are  capitalized 
wherever  they  appear. 

Associate.  (1)  An  Associate  of  a 
Lendw  or  CDC  is: 

(i)  An  officer,  director,  member,  or 
key  employee,  or  an  agent  involved  in 
the  loan-making  process; 

(ii)  A  Close  Relative  of  any  individual 
in  paragraph  (l)(i)  of  this  definition:  and 

(iii)  Any  entity  in  which  one  or  more 
individuals  refaned  to  in  paragraphs  (1) 
(i)  and  (ii)  of  this  definition  own  or 
control  at  least  10  percent 

(2)  An  Associate  of  a  small  business 
is: 

(i)  An  officer,  director,  member, 
owner,  prindpel,  key  employee,  or 


agent  authorized  to  act  on  behalf  of  the 
small  business; 

(ii)  A  Close  Relative  of  any  individual 
in  paragraph  (2)(i)  of  this  definition: 

(iii)  Any  entity  in  which  one  or  moie 
individuals  reinrfed  to  in  para^aphs  (2) 
(i)  and  (ii)  of  this  definition  owns  or 
controls  at  least  10  percent;  and 

(iv)  Any  individual  or  entity  in 
control  of  or  controlled  by  the  small 
business  (except  a  Small  Business 
Investment  Company  ("SBIC")  licensed 
by  SBA). 

(3)  For  purposes  of  this  definition,  the 
time  during  which  an  Associate 
relationship  exists  commences  six 
months  berore  the  following  dates  and 
continues  as  long  as  the  certification, 
participation  a^eement,  or  loan  is 
outstanding: 

(i)  For  a  CDC,  the  date  of  oertificatiim 
by  SBA: 

(ii)  For  a  Lendw,  the  date  of 
application  for  a  loan  guarantee  on 
behalf  of  an  applicant;  or 

(iii)  For  a  small  business,  the  date  of 
the  loan  application  to  SBA,  the  CDC. 
the  Intermediary,  or  the  Lender. 

Authorization  is  SBA's  written 
agreement  providing  the  terms  and 
conditions  under  which  SBA  will  make 
or  guarantee  business  loans.  It  is  not  a 
contract  to  make  a  loan. 

fioiTOwer  is  the  obligor  of  an  SBA 
business  loan. 

Certified  Development  Company 
("CDC")  is  an  mtity  authorized  by  SBA 
to  deliver  504  financing  to  small 
businesses. 

Close  Relative  is  a  spouse;  a  parent;  or 
a  child  or  sibling,  or  the  spouse  of  any 
such  person. 

Eligible  Passive  Company  is  a  small 
entity  which  does  not  engage  in  regular 
and  continuous  business  activity,  which 
leases  real  or  personal  property  to  an 
Operating  Compeny  for  use  in  the 
Operating  Company's  business,  and 
which  complies  with  the  conditions  set 
forth  in  §120.111. 

Intermediary  is  the  entity  in  the 
Microloan  program  that  receives  SBA 
financial  assistance  and  makes  loans  to 
small  businesses  in  amounts  up  to 
$25,000. 

Lender  is  an  institution  that  has 
executed  a  participation  agreonent  with 
SBA  under  the  guaranteed  loan 
program. 

Loan  Instruments  are  the 
Authorization,  note,  instruments  of 
hypothecation,  and  all  other  agreements 
and  docmnents  related  to  a  loan. 

Operating  Company  is  an  eligible 
small  business  aciivefy  involved  in 
conducting  business  operations  now  or 
about  to  be  located  on  reel  property 
owned  by  a  Passive  Compeny,  or  using 
or  about  to  use  in  its  bushiess 


operations  personal  property  owned  by 
a  Passive  Company. 

Preference  is  any  arrangement  giving 
a  Lender  or  a  CDC  a  preferred  position 
compared  to  SBA  relating  to  the  making 
of  a  business  loan  with  respect  to  such 
things  as  repayment,  collateral, 
guarantees,  control,  maintainance  of  a 
compensating  balance,  purchase  of  a 
Certificate  of  deposit  or  acceptance  of  a 
separate  or  companion  loan,  without 
SBA's  consent 

Rural  Area  is  a  political  subdivision 
or  umncorporated  area  in  a  non- 
metropolitan  county  (as  defined  by  the 
Department  of  Agricultiue),  or,  if  in  a 
metropolitan  county,  any  such 
subdivision  or  area  with  a  resident 
population  under  20,000  which  is 
designated  by  SBA  as  rural. 

Savice  Provider  is  an  entity  that 
contracts  with  a  Lender  or  CDC  to 
perform  management,  marketing,  legal 
or  other  services. 

Subpart  A— Policies  Applying  to  All 
Business  Loans 

Eligibility  Requirements 

f  120.100   What  are  the  iMSicraqulramants 
for  all  Borrowars? 

To  be  an  eligible  Borrower  for  an  SBA 
loan,  a  small  business  must: 

(a)  Be  an  operating  business  (except 
for  loans  to  Passive  Companies); 

(b)  Be  organized  for  profit; 

(c)  Be  located  in  the  United  States; 

(d)  Be  small  imder  the  size 
requirements  of  Part  121  of  this  chapter 
(including  tiffiliates).  See  subpart  H  of 
this  part  for  the  size  standards  of  Part 
121  of  this  chapter  which  apply  only  to 
504  loans;  and 

(e)  Must  demonstrate  a  need  for  the 
desired  credit 

S  120.101    CredH  not  avaWable  elaewtiere. 

SBA  provides  business  loan 
assistance  only  to  applicants  for  whom 
the  desired  credit  is  not  otherwise 
available  on  reasonable  terms  from  non- 
Federal  sources.  SBA  requires  the 
Lender  or  CDC  to  certify  or  otherwise 
show  that  the  desired  credit  is 
unavailable  to  the  applicant  on 
reasonable  terms  and  conditions  from 
non-Federal  sources  without  SBA 
assistance,  taking  into  consideration  the 
prevailing  rates  and  terms  in  the 
community  in  or  near  where  the 
applicant  conducts  business,  for  similar 
purposes  and  periods  of  time. 
Submission  of  an  application  to  SBA  by 
a  Lender  or  CDC  constitutes  certification 
by  the  Lender  or  CDC  that  it  has 
examined  the  availability  of  credit  to  the 
applicant,  has  based  its  certification 
upon  that  examination,  and  has 


documentation  in  its  file  to  support  the 
certification. 

f120.102    Puntfa  not  avaHsMa  from 
aftamaUwa  aourees.  ineiudiiMi  oeratMMl 
reeouroea  of  prInclpalB. 

An  applicant  foi'  a  business  loan  must 
show  that  the  desired  funds  are  not 
available  from  the  personal  resources  of 
the  applicant's  principals  or  other 
sources  such  as  the  sale  of  the 
applicant's  assets  or  securities.  SBA 
may  require  the  use  of  personal 
resources  before  a  loan  will  be  granted, 
unless  SBA  determines  that  undue 
hardship  would  result  or  if  the  loan  is 
to  an  employee  trust. 

f  120.103    AratarmantorprtaaaeNglMe? 

Federal  financial  assistance  to 
agricultural  enterprises  is  generally 
made  by  the  United  States  Department 
of  Agriculture  (USDA),  but  may  be  made 
by  SBA  under  the  Memorandum  of 
Understanding  signed  by  SBA  and 
USDA.  Farm-related  businesses  are 
eligible  businesses  under  SBA's 
business  loan  programs. 

$120,104    Are  buainesses  financed  by 
SBICseHgilile? 

SBA  may  make  or  guarantee  loans  to 
a  business  financed  by  an  SBIC  if  SBA's 
collateral  position  will  be  superior  to 
that  of  the  SBIC.  SBA  may  also  make  or 
guarantee  a  loan  to  an  otherwise  eligible 
small  business  which  temporarily  is 
owned  or  controlled  by  an  SBIC  under 
the  regulations  in  part  107  of  this 
chapter.  SBA  neither  guarantees  SBIC 
loans  nor  makes  loans  joinUy  with 
SBICs. 

§120.105   Special  considaration  for 


SBA  will  give  special  consideration  to 
a  small  business  owned  by  a  veteran  or, 
if  the  veteran  chooses  not  to  apply,  to 
a  business  owned  or  controlled  by  one 
of  the  veteran's  dependents.  If  the 
veteran  is  deceased  or  permanently 
disabled,  SBA  will  give  special 
consideration  to  one  survivor  or 
dependent.  SBA  will  process  the 
application  of  a  business  owned  or 
controlled  by  a  veteran  or  dependent 
promptly,  resolve  close  questions  in  the 
applicant's  favor,  and  pay  particular 
attention  to  maximum  loan  maturity. 
For  SBA  loans,  a  veteran  is  a  person 
honorably  discharged  from  active 
military  service. 

Ineligible  Businesses  and  Eligible 
Passive  Companies 

§120.110   What  businesaes  are  inallglMe 
for  SBA  iHisiness  loena? 

The  following  types  of  businesses  are 
ineligible: 


(a)  Non-profit  businesses  (for-profit 
subsidiaries  are  eligible); 

(b)  Financial  businesses  primarily 
engaged  in  the  business  of  lending,  such 
as  bainks,  finance  companies,  and  factors 
(pawrn  shops,  although  engaged  in 
lending,  may  qualify  in  some 
circumstances); 

(c)  Passive  businesses  owned  by 
developers  and  landlords  that  do  not 
actively  use  or  occupy  the  assets 
acquired  or  improved  with  the  loan 
proceeds  (except  Eligible  Passive 
Companies  under  §  120.111); 

(d)  Life  insurance  companies; 

(e)  Businesses  located  in  a  foreign 
country  (businesses  in  the  U.S.  owned 
by  aliens  may  qualify); 

(f)  Pyramid  sale  distribution  plans; 

(g)  Businesses  deriving  more  than 
one-third  of  gross  annual  income  from 
legal  gambling  activities); 

(h)  Businesses  engaged  in  any  illegal 
activity; 

(i)  Private  clubs  and  businesses  which 
limit  the  number  of  memberships  for 
reasons  other  than  capacity; 

(j)  Government-owned  entities  (except 
for  businesses  owned  or  controlled  by  a 
Native  American  tribe); 

(k)  Businesses  principally  engaged  in 
teaching,  instructing,  counseling  or 
indoctrinating  religion  or  religious 
beliefs,  whether  in  a  religious  or  secular 
setting; 

(1)  Consimier  and  marketing  ^ 

cooperatives  (producer  cooperatives  are  \ 
eligible); 

(m)  Loan  packagers  earning  30 
percent  or  more  of  their  gross  annual 
revenue  from  packaging  SBA  loans; 

(n)  Businesses  with  an  Associate 
considered  to  have  control  under  Part 
121  who  is  incarcerated,  on  probation, 
on  parole,  or  subject  to  pending  felony 
charges; 

(0)  Businesses  in  which  the  Lender  or 
CDC,  or  any  of  its  Associates  owns  an 
equity  interest  (unless  waived  by  SBA 
for  good  cause  in  the  case  of  minor 
ownership  interests); 

(p)  Businesses  which: 

(1)  Present  live  performances  of  a 
prurient  sexual  nature;  or 

(2)  Derive  significant  gross  revenue 
through  the  sale  of  products  or  services, 
or  the  presentation  of  depictions  or 
displays,  of  a  prurient  sexual  nature; 

(q)  Unless  waived  by  SBA  for  good 
cause,  businesses  that  have  previously 
defaulted  on  a  Federal  loan  or  Federally 
assisted  financing,  resulting  in  the 
Federal  government  or  any  of  its 
agencies  or  Departments  sustaining  a 
loss  in  any  of  its  programs,  and 
businesses  owned  or  controlled  by  an 
applicant  or  any  of  its  Associates  which 
previously  owned,  operated,  or 
controlled  a  business  which  defaulted 
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on  a  Federal  loan  And  caused  the 
Federal  govenunent  or  any  of  its 
agencies  or  Dqparfenents  to  sustain  a 
loss  in  any  of  its  programs.  For  purposes 
of  this  section,  a  c^nnpromise  agreement 
shall  also  be  consiiderod  a  loss:  and 

(r)  Businesses  primarily  engaged  in 
political  or  lobbying  activities. 

flM.111    WIMI 


UMI 


An  Eligible  Pas#ve  Company  must 
use  loan  proceeds  to  acquire  or  base, 
and/or  improve  on  renovate  real  or 
perscmal  property  Kincluding  eligible 
refinancing)  that  it  leases  to  an 
Operating  Company  for  the  conduct  of 
the  Operating  Coiipany's  business.  Any 
ownership  structife  or  legal  form  may 
qualify  as  a  Eligible  Passive  Company, 
except  revocable  twists  and  other 
grantor  trusts. 

(a)  Conditions  tl^t  apply  to  all  legal 
forms: 

(1)  The  Operating  Company  is  an 
eligible  small  business,  and  the 
proposed  use  of  the  proceeds  would 
have  been  an  eligible  use  if  the 
Operating  Company  were  obtaining  the 
financing  directly! 

(2)  Bou  the  Eligible  Passive  Company 
and  the  Operating  Company  must  be 
small  under  the  aepropriate  size 
standards  in  part  i21  of  this  chapter, 

(3)  The  lease  between  the  Eligible 
Passive  Qanpany  end  the  Operating 
Company  must  bai  in  writing  and  must 
be  subordinated  t^  SBA's  mortgage, 
trust  deed  lien,  orisecurity  interest  on 
the  property.  Also,  the  Eligible  Passive 
Company  (as  landlord)  must  fiimish  as 
collateral  for  the  Iban  an  assignment  of 
all  rents  paid  under  the  lease; 

(4)  The  lease,  including  options  to 
renew  exerdsablei  solely  by  the 
Operating  Compaiiy,  must  have  a 
remaining  term  at  least  equal  to  the  term 
of  the  loan;  ■ 

(5)  The  Operating  Company  must  be 
a  guarantor  or  a  c6-borrower  (with  the 
EUgible  Passive  Company)  of  the  loan; 
and 

(6)  Each  holder  of  an  ownership 
interest  constituting  at  least  20  percent 
of  the  Eligible  Paasive  Company  or  the 
Operating  Company  must  giiarantee  the 
loan  (the  trustee  shall  execute  the 
guarantee  on  behalf  of  any  trust). 

(b)  Additional  conditions  that  apply 
to  irrevocable  trusts.  A  trust  qualifying 
as  a  Eligible  Passive  Company  may 
engage  in  other  activities  as  authorized 
by  its  trust  agreement.  For  purposes  of 
this  section,  the  trustee  shall  certify  to 
SBA  Uiat: 

(1)  The  trustee  has  authority  to  act; 

(2)  The  trust  is  irrevocable,  and  is  not 
regarded  as  a  graittor  trust  for  tax 
purposes; 


(3)  The  trust  has  the  authority  to 
borrow  funds,  pledge  trust.assets.  and 
lease  the  property  to  the  Operating 
Company; 

(4)  The  trustee  has  provided  accurate, 
pertinent  language  ftova  the  trust 
agreement  confiming  the  above;  and 

(5)  The  trustee  has  provided  and  will 
continue  to  provide  SBA  with  a  true  and 
complete  list  of  all  trustors  and  donora. 

Uses  of  Prooeeds 

1120.120   Wlwtare 


A  small  business  must  use  an  SBA 
loan  for  sound  business  purposes.  The 
uses  of  proceeds  are  prescribed  in  each 
loan's  Authorization. 

(a)  A  Borrower  may  use  loen  proceeds 
from  any  SBA  loan  to: 

(1)  Aoquire  land  (by  purchase  or 
lease); 

(2)  Improve  a  site  (grading,  streets, 
paridng  lots,  landscaping): 

(3)  Purchase  an  existinyg  building; 

(4)  Convert,  expand  or  renovate  an 
existing  building; 

(5)  Construct  a  new  building;  and/or 

(6)  Acquire  (by  purchase  or  lease)  and 
install  machinery  and  equipment  (in  the 
504  program,  with  a  useful  life  of  at 
least  10  years  and  at  a  fixed  locatifm, 
imless  essential  to  the  Project). 

(b)  A  Borrower  may  also  use  7(a)  and 
microloan  proceeds  for: 

(1)  hiventory; 

(2)  Supplies; 

(3)  Raw  materials; 

(4)  Woiidng  capital;  and 

(5)  Refinancing  certain  outstanding 
debts. 

1120.130    nasWctfonsoniMesof 


SBA  will  not  authorize  nor  may  a 
Borrower  use  loan  proceeds  for  the 
following  purposes  (including  the 
replacement  of  funds  used  for  any  such 
purpose): 

(a)  Payments,  distributions  or  loans  to 
Associates  of  the  applicant  (except  for 
ordinary  compensation  for  services 
rendered); 

(b)  Refinancing  a  debt  owed  to  a 
Small  Business  Investment  Company 
("SBIC"); 

(c)  Speculation  in  any  kind  of  real  or 
personal  property; 

(d)  Floor  plan  financing  or  other, 
revolving  line  credit,  except  under 
§  120.390; 

(e)  Investments  in  real  or  personal 
property  acquired  and  held  primarily 
for  sale,  lease,  or  investment  and  not 
used  within  3  years  in  an  otherwise 
eligible  business  (except  for  a  loan  to  an 
Eligible  Passive  Company  or  to  a  small 
contractor  imder  §  120.310); 

(f)  A  purpose  which  does  not  braiefit 
the  small  business;  or 


(g)  Any  use  restricted  by  §§  120.201- 
120.203  and  120.884  (specific  to  7(a) 
loans  and  S04  loans  respectively). 

Ethical  Reqainments 

1120.140   What  ethical  raquiraments  apply 
to  partidpanla? 

Lendera,  Intermediaries,  CE)Cs, 
Associate  Development  Companies 
("ADCs")  and  their  Associates  (in  this 
section  "Participants")  must  act 
ethically  and  exhibit  good  character. 
Ethical  indiscretion  of  an  Associate 
shall  be  attributed  to  the  Participant.  A 
Participant  must  promptly  notify  SBA  if 
it  obtains  information  concerning  the 
unethical  behavior  of  an  Associate.  The 
following  are  examples  of  such 
imethical  behavior.  A  Participant  may 
not: 

(a)  Self-deal; 

(b)  Have  a  real  or  apparent  conflict  of 
interest  with  a  small  business  with 
which  it  is  dealing  (including  any  of  its 
Associates)  or  SBA; 

(c)  Own  an  equify  interest  in  a 
business  that  has  received  or  is  applying 
to  receive  SBA  financing  (during  the 
term  of  the  loan  or  within  6  months 
prior  to  the  loan  application); 

(d)  Be  incarcerated,  on  parole,  or  on 
probation; 

(e)  Knowingly  misrepresent  or  make  a 
false  statement  to  SBA; 

(f)  Engage  in  conduct  reflecting  a  lack 
of  business  integrity  or  honesty; 

(g)  Be  a  convicted  felon,  or  have  an 
adverse  final  civil  judgment  (in  a  case 
involving  fraud,  breach  of  trust,  or  other 
conduct)  that  would  cause  the  public  to 
question  the  Participant's  business 
integrity,  taking  into  consideration  such 
factore  as  the  magnitude,  repetition, 
harm  caused,  and  remoteness  in  time  of 
the  activity  or  activities  in  question; 

(h)  Accept  funding  from  any  source 
that  restricts,  prioritizes,  or  conditions 
the  types  of  small  businesses  that  the 
CDC.  ADC.  or  Intermediary  may  assist 
imder  an  SBA  program  or  that  imposes 
any  conditions  or  requirements  upon 
recipients  of  SBA  assistance 
inconsistent  with  SBA's  loan  programs 
or  regulations; 

(i)  Fail  to  disclose  to  SBA  all 
relationships  between  the  small 
business  and  its  Associates,  the 
Participant,  and/w  the  lendera  financing 
the  Project; 

(j)  Fail  to  disclose  to  SBA  whether  the 
loan  will: 

(1)  Reduce  the  exposure  of  a  Lender 
in  a  position  to  sustain  a  loss; 

(2)  Directly  or  indirectly  finance  the 
purchase  of  real  estate,  personal 
property  or  services  (including 
insiirance)  &t)m  the  Participant; 

(3)  Repay  or  refinance  a  debt  due  a 
Participant; 
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(4)  Require  the  small  business,  or  an 
Associate,  to  invest  in  the  Participant 
(except  for  institutions  which  require  an 
investment  from  all  members  as  a 
condition  of  membership,  sudi  as  a 
Production  Credit  Association);  or 

(5)  Involve  a  Lender,  CDC  or 
Associate  that  has  issued  a  commitment 
to  make  or  consider  the  loan  prior  to 
receipt  of  the  loan  application, 
including  a  forward  commitment  to  a 
builder  or  developer;  or 

(k)  Engage  in  any  activity  which  taints 
its  objective  judgment  in  evaluating  the 
loan. 

Credit  Criteria  for  SBK  Loans 

1120.150  What  are  SBA's  lending  crtterla? 
The  Borrower  (and  the  Operating 

Company)  must  be  creditworthy.  Loans 
must  be  so  sound  as  to  assure 
repayment.  SBA  will  consider 

(a)  Character,  reputation,  and  credit 
history  of  the  Borrower  (and  the 
Operating  Company,  if  applicable),  its 
Associates,  and  guarantora; 

(b)  Experience  and  depA  of 
management; 

(c)  Strength  of  the  business; 

(d)  Past  earnings,  projected  cash  flow, 
and  future  prospects^ 

(e)  Ability  to  repay  the  loan  with 
earnings  from  the  business; 

(f)  Sufficient  invested  equity  to 
operate  on  a  sound  financial  basis; 

(g)  Potential  for  long-term  success; 
and 

(h)  Nature  and  value  of  collateral.  " 
(Inadequate  colateral  will  not  be  the  sole 
reason  for  denial  of  a  loan  request.) 

1120.151  What  la  the  statutory  Hmtt  tor 
■uw  Niane  lo  a  Bonvwerr 

The  aggregate  amount  of  the  SBA 
portions  of  all  loans  to  a  single 
Borrower,  including  the  Borrower's 
affiliates  as  defined  in  part  121  of  this 
chapter,  shall  not  exceed  $750,000, 
except  as  otherwise  authorized  by 
statute  for  a  specific  loan  program. 

1 120.160    Loan  conditions. 

The  following  requirements  are 
normally  required  by  SBA  for  all 
business  loans: 

(a)  Personal  guarantees.  Associates 
and  holdera  of  at  least  a  20  percent 
owmer^p  interest  generally  must 
guarantee  the  loan.  SBA,  in  its 
discretion,  may  require  holders  of 
intere^  of  less  thoa  20  percent  to 
guarantee  the  loan. 

(b)  Appraisals.  SBA  may  require 
professional  appraisals  of  the 
applicant's  and  principals'  assets,  a 
survey,  at  a  feasibility  study. 

(c)  Hazard  Insurance.  SBA  requires 
hazard  insurance  on  all  collateral. 

(d)  Taxes.  If  any  porticm  of  the  loan 
prooeeds  will  be  used  for  working 


capital,  the  applicant  may  not  use  any 
of  the  proceeds  to  pay  past-due  Federal 
and  state  payroll  taxes. 

S  120.161    Lending  imits. 

The  outstanding  balance  of  all  SBA 
financial  assistance  to  a  Borrower  and 
its  affiliates  under  the  business  loan 
programs  covered  by  this  Part  must  not 
exceed  $750,000  (except  as  otherwise 
authorized  for  a  specific  loan  program). 

Requirements  Imposed  Under  Other 
Laws  and  Ordera 

§  120.170    Rood  insurance. 

Under  the  Flood  Disaster  Protection 
Act  of  1973  (Sec.  205(b)  of  Public  Law 
93-234;  87  Stat.  983  (42  U.S.C.  4000  et 
seq.)),  a  loan  recipient  must  obtain  flood 
insurance  if  any  building  (including 
mobile  homes),  machinery,  or 
equipment  acquired,  installed, 
improved,  constructed,  or  renovated 
with  the  proceeds  of  SBA  financial 
assistance  is  located  in  a  special  flood 
hazard  area.  The  requirement  applies 
also  to  any  inventory  (business  loan 
program),  fixtures  or  furnishings 
contained  or  to  be  contained  in  the 
building.  Mobile  homes  on  a  foundation 
are  buildings.  SBA,  Lendera,  CDCs,  and 
Intermediaries  must  notify  Borrowera 
that  flood  insurance  must-be 
maintained. 

(120.171    CofflpHanca  with  ctiWd  smport 


Any  holder  of  50%  or  more  of  the 
ownership  interest  in  the  recipient  of  an 
SBA  loan  must  certify  that  he  or  she  is 
not  more  than  60  days  delinquent  on 
any  obligation  to  pay  child  support 
arising  under 

(a)  An  administrative  order: 

(b)  A  court  order; 

(c)  A  repayment  agreement  between 
the  recipient  and  the  custodial  parent; 
or 

(d)  A  repayment  agreement  between 
the  recipient  and  a  State  agency 
providing  child  support  enforcement 
services. 

fl20.l72    noodiHalnandwellands 


(a)  All  loans  must  conform  to 
requirements  of  Executive  Ordera 
11988.  "Flood  Plain  Management"  (3 
CFR.  1977  Comp.,  p.  117)  and  11990, 
"Protection  of  WeUands"  (3  CFR,  1977 
Comp..  p.  121).  Lendera.  Intermediaries. 
CDCs.  and  SBA  must  comply  with 
requirements  applicable  to  them. 
Applicants  must  show: 

(1)  Whether  the  location  for  which 
financial  assistance  is  proposed  is  in  a 
floodplain  or  weUand; 

(2)  If  it  is  in  a  floodplain.  that  the 
assistance  is  in  compfiance  with  local 
land  use  plans;  and 


(3)  That  any  necessary  construction  or 
use  permits  will  be  issued. 

(b)  Generally,  there  is  an  8-step 
decision  making  process  with  respect  to: 

(1)  Construction  or  acquisition  of 
anything,  other  than  a  building; 

(2)  Repair  and  restoration  equal  to 
more  than  50%  of  the  market  value  of 
a  building;  or 

(3)  Replacement  of  destroyed 
structures. 

(c)  SBA  may  determine  for  the 
following  types  of  actions,  on  a  case-by- 
case  basis,  that  the  full  8-step  process  is 
not  warranted  and  that  only  the  first 
step  (determining  if  a  proposed  action  is 
in  the  base  floodplain)  need  be 
completed: 

(1)  Actions  located  outside  the  base 
floodplain; 

(2)  Repairs,  other  than  to  buildings, 
that  are  less  than  50%  of  the  market 
value; 

(3)  Replacement  of  building  contents, 
materials,  and  equipment: 

(4)  Hazard  mitigation  measures; 

(5)  Working  capital  loans;  and 

(6)  SBA  loan  assistance  of  $1,500,000 
or  less. 

1120.173    |jead4>ased  paint 

If  loan  proceeds  are  for  the 
construction  or  rehabilitation  of  a 
residential  structure,  lead-based  paint 
may  not  be  used  on  any  interior  siuface, 
or  on  any  exterior  surface  that  is  readily 
accessible  to  children  under  the  age  of 
7. 


1120.174 

When  loan  proceeds  are  used  to 
construct  a  new  building  or  an  addition 
to  an  existing  building,  the  construction 
must  conform  with  the  "National 
Earthquake  Hazards  Reduction  Program 
(NEHRP)  Recommended  Provisions  for 
the  Development  of  Seismic  Regulations 
for  New  Buildings,"  obtainable  from  the 
Interagency  Committee  on  Seismic 
Safety  in  Construction. 


S  120.175 

SBA  and  Intermediaries  may  not 
make  or  guarantee  any  loan  within  the 
Coastal  Barrier  Resource  System. 


1120.176    CompNanee  with  other  I 

All  SBA  loans  are  subject  to  all 
applicable  laws,  including  (without 
limitation)  the  dvil  rights  laws  (see 
Parts  112. 113, 117  and  136  of  this 
chapter),  prohibiting  discrimination  on 
the  grounds  of  race,  color,  national 
origin,  religion,  sex,  marital  status, 
disability  or  age.  SBA  requests 
agreements  or  evidence  to  support  or 
document  compliance  with  these  laws, 
including  reports  required  by  applicable 
statutes  or  the  regulations  in  this 
chapter. 
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Eafoccaabilily  Detpite  Rak  Ghanges 
f120.iao    Amniti^iaenmUlaUUmmm 


iruMcnforoa 

Regulations  anq  omtiactual 
provisions  in  effe^  at  the  time  of  a 
transaction  govern  an  SBA  loan 
financing  transactton.  notwithstanding 
subsequent  rule  or  contract  changes. 
SBA  may  conduct  an  enforcement 
action  regardi^  aOy  violation  of 
provisions  of  regi4ations  or  contracts 
applicable  at  the  time,  but  no  longer  in 
effect  or  in  use. 

Loan  Applicatioa^ 

120.1M   Wharado^anappleaiilippiyfor 


An  applicant  fok  a  loan  should  apply 
to: 

(a)  A  Lender  for  a  guaranteed  or 
immediate  participation  loan; 

(b)  A  CDC  for  a  504  loan; 

(c)  An  Intermecfary  for  a  Kficroloan; 
or 

(d)  SBA  for  a  ditect  loan. 

fiao.1f1    TheeenlanlsofabualnMsloan 


UMI 


SBA  requires  that  an  application  for  a 
business  loan  contain,  among  other 
things,  a  description  of  the  history  and 
natiue  of  the  business,  the  amount  and 
purpose  of  the  loan,  the  collateral 
offered  for  the  loati,  current  financial 
statements,  historical  financial 
statements  (or  tax  returns  if  appropriate) 
for  the  past  three  years,  and  a  business 
plan,  when  applicable.  Personal 
histories  and  financial  statements  will 
be  required  from  principals  of  the 
applicant  (and  the  Operating  Company, 
if  applicable). 

1120.192    Approve  or  denM. 

Applicants  rec^ve  notice  of  approval 
or  denial  by  the  Lender,  CDC, 
Intermediary,  or  3BA,  as  appropriate. 
Notice  of  denial  Mfill  include  the 
reasons.  If  a  loan  Is  approved,  an 
Authorization  wi|  be  issued. 

f  120.193    RaconskteraHon  after  denial. 

An  applicant  oe  recipient  of  a 
business  loan  may  request 
reconsideration  of  a  denied  loan  or  loan 
modification  reqi^est  within  6  months  of 
denial.  Applicant^  denied  due  to  a  size 
determination  cai^  appeal  that 
determination  under  part  121  of  this 
chapter.  All  others,  including  those 
requesting  modification  of  an  existing 
loan  condition,  can  only  appeal  to  the 
office  that  denied!  the  initial  loan 
application  or  request.  To  prevail,  the 
applicant  must  demonstrate  that  it  has 
overcome  all  legitimate  reasons  for 
denial.  Six  months  after  denial,  a  new 
application  is  required.  If  the 


reconsideration  is  denied,  an  applicant 
may  request  a  final  reconsideration  by 
the  AA/FA,  whose  decision  is  final. 

Computerizad  SBA  Farias 

f120.194    UaeofoompularformK 

Any  applicant  or  other  party  involved 
in  SBA  Business  Loan  Programs  may 
use  computer  generated  SBA 
application  forms,  closing  forms,  and 
other  forms  designated  by  SBA  if  the 
forms  are  exact  reproductions  of  SBA 
forms. 

f  120.196    Duty  of  LMider.  COC. 
IntemwdlBry  Lender,  and  Dorrawer  to 
^•portl 


(a)  A  Lender,  CDC,  or  Intermediary 
Lender  must  report  to  SBA  all  fees  of 
which  it  has  knowledge  or  which  it 
charges  the  applicant,  including 
insurance  fees.  It  must  refund  to  the 
applicant  any  fees  that  SBA  considers 
excessive.  Failure  to  do  so  may  result  in 
an  action  by  SBA  to  suspend  or  revoke 
the  Lender's  participation  status. 

(b)  An  applicant  for  a  business  loan 
must  certify  to  SBA  the  name  of  each 
individual  or  entity  (attorney,  loan 
packager,  broker,  accountant.  Service 
Provider,  Lender)  that  helped  the 
applicant  obtain  the  loan,  describing  the 
services  performed,  and  disclosing  the 
amount  of  each  fee. 

Sutipart  B— Policies  Specific  to  7(a) 
Loans 

Bonding  Requirements 

f12a200    Wlwt  bonding  requirements 
exist  during  conatruetion? 

On  7(a)  loans  where  the  SBA 
guarantee  covers  a  period  of 
construction,  the  Borrower  must  supply 
a  100  percent  payment  and  performance 
bond  and  builder's  risk  insurance, 
unless  waived  by  SBA. 

Limitations  on  Use  of  Proceeds 

§120.201    Refinancing  unsacurad  or 
undersecured  loans. 

A  Borrower  may  not  use  7(a)  loan 
proceeds  to  pay  off  an  inadequately 
secured  creditor,  including  a  Lender, 
causing  a  shift  to  SBA  of  all  or  part  of 
a  potential  loss  from  an  existing  debt. 

§120.202    ftasMcUonsonlosnsfor 
ctisngas  In  < 


A  Borrower  may  not  use  loan 
proceeds  to  purchase  a  porticHi  of  a 
business  or  a  portion  of  another  owner's 
interest.  One  or  more  current  owners 
may  use  loan  proceeds  to  purchase  the 
entire  interest  of  another  current  owner, 
or  a  Borrower  can  purchase  ownership 
of  an  entire  business. 


§120.203    Revolving  cradii 

^A  may  not  use  its  regular  7(a) 
program  for  a  revolving  line  of  credit, 
such  as  "floor  plan"  financing.  (See 
§  120.390  for  special  Caplines  program.) 

Maturitias;  Interest  Rates;  Loan  and 
Goarantee  Amounts 

§120i2l0   Wtwtpapoantegeofaioanniay 
SBA  guarantee? 

SBA's  guarantee  percentage  must  not 
exceed  t^  applicable  percentage 
established  in  section  7(a)  of  the  Act 
The  maximum  allowable  guarantee 
percentage  on  a  loan  will  be  determined 
by  the  hnm  amount  As  of  October  31, 
1995,  the  percentages  are:  Loans  of 
$100,000  or  less  may  receive  a 
maximum  guarantee  of  80  percent.  All 
other  loans  may  receive  a  maximum 
guarantee  of  75  percent,  not  to  exceed 
$750,000. 

§120.211    WlMtliniita  are  there  on  tiM 
amounts  of  direct  loans? 

(a)  The  statutory  limit  for  direct  loans 
made  under  the  authority  of  section 
7(a)(l)-<19)  of  the  Small  Business  Act  is 
$350,000.  SBA  has  established  an 
administrative^limit  of  $150,000  for 
direct  loans.  The  Associate 
Administrator  for  Financial  Assistance 
(AA/FA)  may  authorize  acceptance  of 
an  application  up  to  the  statutory  limit. 

(b)  The  statutory  limit  for  direct  loans 
made  under  the  authority  of  section 
7(a)(20)  is  $750,000.  SBA  has 
established  an  administrative  limit  of 
$150,000.  The  Associate  Administrator 
for  Minority  Enterprise  Development 
may  authorize  the  acceptance  of  an 
application  that  exceeds  the 
administrative  limit. 

(c)  The  statutory  limit  on  SBA's 

!>ortion  of  an  immediate  participation 
oan  is  the  lesser  of  90  percent  of  the 
loan  or  $350,000.  The  administrative 
limit  is  the  lesser  of  75  percent  of  the 
loan  or  $150,000.  The  AA/FA  may 
authorize  exceptions  to  the 
administrative  limit  up  to  $350,000. 

§120.212   Wtist  limits  srethsrs  on  losn 
msturltiss? 

The  term  of  a  loan  shall  be: 

(a)  The  shortest  appropriate  term, 
depending  upon  the  Borrower's  ability 
to  repay; 

(b)  Ten  years  or  less,  unless  it 
finances  or  refinances  real  estate  or 
equipment  with  a  useful  life  exceeding 
ten  years;  and 

(c)  A  maximum  of  25  years,  including 
extensions.  (A  portion  of  a  loan  used  to 
acquire  or  improve  real  property  may 
have  a  term  of  25  years  plus  an   ; 
additional  period  needed  to  con>plete 
the  construction  or  improvements.) 
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§120.213   Wlwt  fixed  intofsstfstesmsy  a 
Lander  diaraa? 

(a)  Fixed  Rates  for  Guaranteed  Loans. 
A  loan  may  have  a  reasonable  fixed 
interest  rate.  SBA  periodically  publishes 
the  maximiim  allowable  rate  in  the 
Federal  Register. 

(b)  Direct  loans.  A  statutory  formula 
based  on  the  cost  of  money  to  the 
Federal  government  determines  the 
interest  rate  on  direct  loans.  SBA 
publishes  the  rate  periodically  in  the 
Federal  Register.  .. 

§120^214   Whet  conditions  apply  for 
vsrislils  intSfsst  rates? 

A  Lender  may  use  a  variable  rate  of 
interest,  upon  SBA's  approval.  SBA's 
maximum  allowable  rates  apply  only  to 
the  initial  rate  on  the  date  SBA  received 
the  loan  application.  SBA  shall  approve 
the  use  of  a  variable  interest  rate  under 
the  following  conditions: 

(a)  Frequency.  The  first  change  may 
occur  on  the  first  calendar  day  of  the 
month  following  initial  disbursement. 


using  the  base  rate  (see  paragraph  (c)  of 
this  section)  in  effect  on  the  first 
business  day  of  the  month.  After  that, 
changes  may  occur  no  more  often  than 
monlAiiy. 

(b)  Range  of  fluctuation.  The  amoimt 
of  fluctuation  shall  be  equal  to  the 
movement  in  the  base  rate.  The 
difference  between  the  initial  rate  and 
the  ceiling  rate  may  be  no  greater  than 
the  difference  between  the  initial  rate 
and  the  floor  rate. 

(c)  Base  rate.  The  base  rate  shall  be 
the  prime  rate  in  effect  on  the  first 
business  day  of  the  month,  printed  in  a 
national  financial  newspaper  published 
each  business  day,  or  the  SBA  Optional 
Peg  Rate  which  SBA  publishes  quartmiy 
in  the  Federal  Register. 

(d)  Maturities  under  7  years.  For  loans 
with  maturities  under  seven  yeara,  the 
maximum  interest  rate  shall  not  exceed 
two  and  one-quarter  (2V4)  percentage 
points  over  the  base  rate. 

(e)  Maturities  of  7  years  or  more.  For 
loans  with  maturities  of  seven  at  more 


yeare,  the  maximum  interest  rate  shall 
not  exceed  two  and  threoKiuartere  (2V4) 
percentage  points  over  the  base  rate. 

(f)  Hi^er  interest  rates  for  smaller 
loans.  For  a  variable  rate  loan  over 
$25,000  but  not  exceeding  $50,000,  the 
interest  rate  may  be  one  percent  more 
than  the  maximum  interest  rate 
described  above.  For  a  variable  rate  loan 
of  $25,000  or  less,  the  maximum  interest 
rate  described  above  may  be  increased 
by  two  percentage  points. 

(g)  Amortization.  Initial  amortization 
of  principal  and  interest  may  be 
recomputed  as  interest  rates  fluctuate, 
as  directed  by  SBA.  With  prior  approval 
of  SBA,  the  Lender  may  use  certain 
other  amortization  methods. 

Fees  for  Guaranteed  Loans 

§120.220    Quarantea  fees  that  Lender  pays 
SBA. 

(a)  The  Lender  pays  a  guarantee  fee  to 
SBA  for  each  loan  as  follows: 


Guaranteed  portion  at  loan 

Fee  measured  as 

percentage  of 
guaranteed  portion 

When  payable 

Lender  may  get 
fee  from  borrower 

When  SBA  refunds 
fee  from  borrower 

Under  12  months  _ 

.25% 

WHh  guarantee  ap- 
pication. 

When  SBA  ap- 
proves loan. 

If  appfication  with- 
drawn or  de- 

nied* 

More  \han  12  months  and  total  guaranteed  portion  is 

2.0%  of  guaran- 

Within  90  days  of 

After  First  d»- 

If  loan  cancelled 

$80,000  or  less. 

1660  pOruOn. 

SBA  approval. 

bursemenL 

and  never  dis- 
bursed 

More  than  12  months  and  amount  of  guaranteed  portion  of 

3% 

Within  90  days  of 

After  first  disburse- 

If loan  cancelled 

loan  that  is  $250,000  or  less.-^^ 

SBA  approval. 

ment. 

and  never  dis- 
bursed 

More  than  12  months  and  amount  of  guaranteed  portion  of 

3.0%  of  1st 

Within  90  days  of 

After  first  disburse- 

If loan  cancelled 

loan  b^ween  $250,000  and  $500,000. 

$250,000  plus 
3.5%  of  tMlance. 

SBA  approval. 

ment 

and  never  dis- 
bursed 

More  than  12  months  and  amount  of  guaranteed  portion  of 

3.0%  of  1st 

Within  90  days  of 

After  first  disburse- 

If loan  cartceHed 

loan  exceeding  $500,000. 

$250,000  plus 
3.5%  of  next 
$250,000  plus 
3.875%  of  the 
amount  exceed- 
ing $500,000. 

SBA  approval. 

ment. 

and  never  dis- 
bursed. 

*  Also,  if  SBA  substarttially  changes  the  Lender's  loan  terms  and  approves  tfte  loan,  but  ttie  modified  terms  are  unacceptat>le  to  tt>e  Borrower 
or  Lender.  (The  Lender  must  request  refund  in  writing  wHhin  30  calendar  days  of  ttie  approval). 


(b)  The  Lender  shall  also  pay  SBA  an 
annual  fiee  equal  to  0.5  percent  of  the 
outstanding  balance  of  the  guaranteed 
portion  of  each  loan. 

(c)  If  the  guarantee  fee  is  not  paid, 
SBA  may  terminate  the  guarantee.  The 
Borrower  may  use  loan  proceeds  to 
reimburse  the  Lender  for  the  guarantee 
fee.  Acceptance  of  the  guarantee  fee  by 
SBA  shall  not  waive  any  right  of  SBA 
arising  &t>m  the  Lender's  misconduct  or 
violation  of  any  provision  of  this  part, 
the  guarantee  agreement,  the 
Authorization,  or  other  loan  documents. 


§120.221    Fees  srtiich  the  Lander  may 
coNect  from  a  loan  appiieant 

(a)  Service  and  packaging  fees.  The 
Lender  may  charge  an  applicant 
reasonable  fees  (customary  for  similar 
Lendera  in  the  geographic  area  where 
the  loan  is  being  made)  for  packaging 
and  other  services.  The  Lender  must 
advise  the  applicant  in  writing  that  the 
applicant  is  not  required  to  obtain  or 
pay  for  imwanted  services.  The 
applicant  is  responsible  for  deciding 
whether  fees  are  reasonable.  SBA  may 
review  these  fiees  at  any  time.  Lender 
must  refund  any  such  fee  considered 
unreasonable  by  SBA. 


(b)  Commitment  fee  for  Export 
Working  Capital  loan.  After  SBA 
approves  a  loan  under  the  Export 
Working  Capital  Program,  the  Lender 
may  charge  the  borrower  a  commitment 
fee  of  Vt  of  1  percent  (or  $200 
minimum)  of  the  loan. 

(c)  Extraordinary  servicing.  Subject  to 
prior  written  SBA  approval,  if  all  or  part 
of  a  loan  will  have  extraordinary 
servicing  needs,  the  Lender  may  charge 
the  applicant  a  service  fee  not  to  exceed 
2  percent  per  year  on  the  outstanding 
balance  of  the  part  requiring  special 
servicing. 

(d)  Out-of-pocket  expenses.  The 
Lender  may  collect  from  the  applicant 
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necessary  out-of-pocket  expenses  such 
as  filing  or  recoitling  fees. 

(e)  Late  payment  fee.  The  Lender  may 
cha^  the  Borrower  a  late  payment  fee 
not  to  exceed  5  percent  of  the  regular 
loan  payment. 

(f)  No  prepayment  fee.  The  Lander 
may  not  charge  ai  fee  for  full  or  partial 
prepayment  of  a  loan. 


tltflLZa    Fj—wjUch  the  Lander  or 
AseodMe  mey  nolooNeot  firoinllM 
BOfTQWir  Or  MMfeiwnn  ■Mm  i 


The  Lender  or  its  Associate  may  not: 

(a)  Require  the  applicant  or  Borrower 
to  pay  the  Lender,  an  Associate,  or  any 
party  designated  by  either,  any  fees  or 
chaises  for  goods  or  services,  including 
insurance,  as  a  condition  for  obtaining   . 
an  SEA  guaranteed  loan  (unless 
permitted  by  this  part): 

(b)  Charge  an  applicant  any 
commitment,  boitus,  broker, 
commission,  or  s^ilar  fee; 

(c)  Charge  poii^ts  or  add-on  interest; 

(d)  Share  any  premium  received  Grom 
the  sale  of  an  SBA  guaranteed  loan  in 
the  secondary  m^^et  with  either  a 
packager  or  othet  loan-referral  soiiirce;  or 

(e)  Charge  the  Borrower  for  legal 
services,  unless  they  are  hourly  charges 
fiw  requested  sertices  actiuUy  rendored. 

Subpart  C    Special  Purpose  Loans 

f120L300    SMuloryauttwmy. 

In  addition  to  the  general  7(a) 
business  loan  pn^gram.  Congress  has 
authorized  several  special  purp>ose 
programs  in  various  subsections  of  the 
Act.  Generally,  the  regular  7(a)  loan 
policies,  eligibility  requirements  and 
credit  criteria  apply.  The  sections  of  this 
subpart  prescribe  the  special  conditions 
applying  to  each  special  purpose 
program.  As  with  other  business  loans, 
special  purpose  bans  are  available  only 
to  the  extent  funded  by  annual 
appropriations. 

Disabled  Assistapce  Loan  Program 
(DAL) 

fl20.3l0   What  aWstance  to  available  for 


UMI 


Section  7(a)(l(D  of  the  Act  authorizes 
SBA  to  guarantee  or  make  direct  loans 
to  the  disabled.  SBA  distinguishes  two 
kinds  of  assistants: 

(a)  DAL-1.  DAL-1  Financial 
Assistance  is  available  to  non-profit 
public  or  privatei  organizations  for  the 
disabled  that  employ  the  disabled;  or 

(b)  DAL-2.  DaL-2  Financial 
Assistance  is  avaaiable  to: 

(1)  Small  businesses  wholly  owned  by 
the  disabled;  anc 

(2)  Disabled  individuals  to  estabUsh, 
acquire,  or  operate  a  small  business. 


1120.311    Deflnitlons. 

(a)  Organization  for  the  disabled 
means  cme  which: 

(1)  Is  organixed  under  federal  or  state 
law  to  operate  in  the  interest  of  the 
disabled: 

(2)  Is  non-profit: 

(3)  Employs  disabled  individuals  for 
seventy-five  percent  of  the  time  needed 
to  produce  commodities  or  services  ftv 
sale:  and 

(4)  Complies  with  occupational  and 
safety  standards  prescribed  by  the 
Department  of  Labor. 

(d)  Disabled  individual  means  a 
person  who  has  a  permanent  physical, 
mental  or  emotional  impairment,  defect, 
ailment,  disease  or  disability  which 
limits  the  type  of  employment  for  which 
the  person  would  otherwise  be 
qualified. 

§120.312    DAL-1  use  of  praoaads  and 
ottMr  proyrani  concHliona. 

(a)  DAL-1  applicants  must  submit 
appropriate  docimients  to  establish 
program  eligibility. 

(b)  Generally,  applicants  may  use  loan 
proceeds  for  any  7(a)  loan  purposes. 
Loan  proceeds  may  not  be  used: 

(1)  To  purchase  or  construct  facilities 
if  construction  grants  and  mortgage 
assistance  are  available  from  another 
Federal  source;  or 

(2)  Fw  supportive  services  (expenses 
incurred  by  a  DAL-1  organization  to 
subsidize  wages  of  low  producers  health 
and  rehabilitation  services, 
management,  training,  education,  and 
housing  of  disabled  workers). 

(c)  SBA  does  not  consider  a  DAL-1 
organization  to  have  a  conflict  of 
interest  if  one  or  more  of  its  Associates 
is  an  Associate  of  the  Lender. 

§120.313    DAL-2  use  of  prooeada  and 
ottier  program  conditions. 

(a)  The  DAL-2  loan  proceeds  may  be 
used  for  normal  7(a)  loan  purposes. 

(b)  An  applicant  may  use  DAL-2  loan 
proceeds  to  acquire  an  eligible  small 
business  without  complying  with  the 
change  of  ownership  conditions  in 

§  120.206. 

(c)  A  DAL-2  applicant  must  submit 
evidence  from  a  physician,  psychiatrist, 
or  other  qualified  professional  as  to  the 
permanent  natiire  of  the  disability  and 
the  limitation  it  places  on  the  applicant. 

§120.314    RaaoMngdoubta  about 


For  the  piupose  of  the  DAL  Program, 
SBA  shall  resolve  doubts  concerning  the 
creditworthiness  of  an  applicant  in 
favor  of  the  applicant.  However,  the 
applicant  must  present  satisfactory 
evidence  of  repayment  ability.  Personal 
guarantees  of  Associates  are  not 
required. 


§120.315 

The  interest  rate  on  direct  DAL  loans 
is  three  percent.  There  is  an 
administrative  limit  of  $150,000  on  a 
direct  DAL  loan. 

Busanesses  Owned  by  Low  Income 
Individuals 

§120.320    PoNey. 

Secticm  7(a)(ll)  of  the  Act  authorizes 
SBA  to  make  or  guarantee  loans  to 
establish,  preserve  or  strengthen  small 
business  concmns: 

(a)  Located  in  an  area  having  high 
unemployment  according  to  the 
Department  of  Labor; 

(b)  Located  in  an  area  in  which  a  high 
percentage  of  individuals  have  a  low 
income  inadequate  to  satisfy  basic 
femily  needs;  and 

(c)  More  than  50  percent  owned  by 
low  income  individuals. 

Enei^gy  Conservation 

§120.330    Who  la  eligible  for  an  energy 
eonoarvntlon  loan? 

SBA  may  make  or  guarantee  loans  to 
assist  a  small  business  to  design, 
engineer,  manufectuie,  distribute, 
market,  install,  or  service  energy  devices 
or  techniques  designed  to  conserve  the 
Nation's  energy  resources. 

§120.331    Wttatdevlcasortechnlquaaare 
ellglbto  for  a  loan? 

Eligible  epeigy.  conservation  devices 
or  tedmiques  include: 

(a)  Solar  thermal  equipment; 

(b)  Photovoltaic  cells  and  related 
equipment; 

(c)  A  product  or  service  which 
increases  the  energy  efficiency  of 
existing  equipment,  methods  of 
operation  or  systems  which  use  fossil 
fiiels.  and  which  is  on  the  Energy 
Conservation  Measures  list  of  the 
Secretary  of  Energy; 

(d)  Equipment  producing  energy  6x>m 
wood,  biological  waste,  grain  or  other 
biomass  energy  sources; 

(e)  Equipment  for  cogeneration  of 
energy,  district  heating  or  production  of 
energy  from  industrial  waste; 

(f)  Hydroelectric  power  equipment; 

(g)  Wind  energy  conversion 
equipment;  and 

(h)  Engineering,  architectural, 
consulting,  or  other  professional 
services  necessary  or  appropriate  for 
any  of  the  devices  or  techniques  in 
paragraphs  (a)  through  (g)  of  this 
section. 

§120.332    Whataretheellgtoleuaeaof 
procaada? 

(a)  Acquire  property.  The  Borrower 
may  use  the  loan  proceeds  to  acquire 
land  necessary  for  imminent  plant 
construction,  buildings,  machinery. 


equipment,  furniture,  fixtures,  facilities, 
supplies,  and  material  needed  to 
accomplish  any  of  the  eligible  program 
purposes  in  §  120.330. 

(b)  Research  and  development.  Up  to 
30%  of  loan  proceeds  may  be  used  for 
research  and  development: 

(1)  Of  an  existing  product  or  servicei 
or 

(2)  A  new  product  or  service. 

(c)  Working  capital.  The  Borrower 
may  use  pro^eds  for  working  capital 
for  entering  or  expanding  in  the  energy 
conservation  market. 


§120.333 
criteria? 


Are  there  any  apaeM  credit 


In  addition  to  regular  credit 
evaluation  criteria,  SBA  shall  wei^  the 
greater  risk  associated  with  energy 
projects.  SBA  shall  consider  such 
fectgrs  as  quality  of  the  product  or 
service,  technical  qiialifications  of  the 
applicant's  management,  sales 
projections,  and  financial  status. 

Export  Worldng  Capital  Program 
(EWCP) 

§120.340   Whaliattia Export WorMng 
CipNal  Progranfi? 

Und«r  the  EWCP,  SBA  guarantees  a 
revolving  line  of  credit  for  export 
piuposes  (section  7(a)(14)  of  the  Act). 
Loan  maturities  may  be  for  up  to  three 
years  with  annual  renewals.  Proceeds 
can  be  used  only  to  finance  export 
transactions.  Loans  can  be  for  single  or 
multiple  export  sales. 

§120.341    WhotoaNgMa? 

In  addition  to  the  criteria  applicable 
to  all  7(a)  loans,  an  applicant  must  be 
in  business  for  one  full  year  at  the  time 
of  application,  but  not  necessarily  in  the 
e}q>ortlng  business.  SBA  may  waive  this 
requirement  if  the  applicant  has 
suffidoit  export  trade  ejqierience  or 
other  managerial  experience. 

§120342   What  are  allgibia 


Loan  proceeds  may  be  used: 

(a)  To  acquire  inventory; 

(b)  To  pay  the  manufecturing  costs  of 
goods  for  export; 

(c)  To  purchase  goods  or  services  for 
export; 

(d)  To  support  standby  letters  of 
credit; 

(e)  "To  develop  or  penetrate  foreign 
markets: 

(f)  For  pre-shipment  Mroridng  capital; 
and 

(g)  For  post-shipment  exposure 
coverage. 


§120.343 

A  BoiTower  must  give  SBA  a  first 
seciuity  interest  sufficient  to  cover  100 


percent  of  the  EWCP  loan  amount  (sudi 
as  insured  accounts  receivable  or  letters 
of  credit).  Collateral  must  be  located  in 
the  United  States,  its  territories  or 
possessions. 

§120.344   Cash  flow  proiactlona. 

An  applicant  must  submit  cash  flow 
projecticms  to  support  the  need  for  the 
loan  and  the  ability  to  repay.  After  the 
loan  is  made,  the  loan  recipient  must 
submit  monthly  progress  reports. 

Intematiimal  Trade  Loans 

§120.346    Policy. 

Section  7(a)(16)  of  the  Act  authorizes 
SBA  to  guarantee  loans  to  small 
businesses  that  are: 

(a)  Engaged  or  preparing  to  engage  in 
international  trade;  or 

(b)  Adversely  afi^ed  by  import 
competition. 

§120.346    EUgMHty. 

(a)  An  applicant  must  establish  that: 

(1)  The  loan  proceeds  will 
significantly  expand  an  existing  export 
market  or  develop  new  export  maricets; 
or 

(2)  The  applicant  business  is 
adversely  affected  by  import 
competiticm;  .and 

(3)  Upgrading  fedlities  or  equipment 
will  improve  the  applicant's 
competitive  position. 

(b)  The  applicant  must  have  a 
business  plan  reasonably  supporting  its 
projected  export  sales. 

§120.347    Uaeofprooaada. 

The  Borrower  may  use  loan  proceeds 
to  acquire,  construct,  renovate, 
modernize,  improve,  or  ex;>and  fedlities 
and  equipment  to  be  used  in  the  United 
States  to  produce  goods  or  services 
involved  in  international  trade. 

§  120.348    Amount  and  parcantage  of 


SBA  can  guarantee  up  to  $1,250,000 
for  a  combination  of  fixed-asset 
financing  and  working  capital,  supplies 
and  EWCP  assistance.  Hie  non-fixed- 
asset  portion  cannot  exceed  $750,000. 

Qualified  Employee  Tmsta  VESOP) 

§120.360    Poley. 

Section  7(a)(15)  of  the  Act  authorizes 
SBA  to  guarantee  a  loan  to  a  qualified 
employee  tinist  ("ESC»»")  to; 

(a)  Help  finance  the  growth  of  its 
employer's  small  business:  or 

(b)  Purchase  ownership  or  voting 
control  of  the  employer. 

§120.381    Daflnitlona. 

All  t»ms  spedfic  to  ESOPs  have  the 
same  definition  for  purposes  of  this 
section  as  in  the  Internal  Revenue 


Service  (IRS)  Code  (title  26  pf  the 
United  States  Code)  or  regulations  (26 
CFR  chapter  I). 

§120.382    Uae  of  proceeds. 

Loan  proceeds  may  be  used  for  two 
purposes. 

(a)  Qualified  employer  securities.  A 
qualified  employee  trust  may  relend 
loan  proceeds  to  the  employer  by 
purchasing  qualified  employer 
securities.  The  small  business  concern 
may  use  these  funds  for  any  general  7(a) 
purpose. 

(b)  Control  of  employer.  A  qualified 
employee  trust  may  use  loan  proceeds 
to  purchase  a  controlling  interest  (51 
percent)  in  the  employer.  Ownership 
and  control  must  vest  in  the  trust  by  the 
time  the  loan  is  repaid. 

§1201383    EUgMWy. 

SBA  may  assist  a  qualified  employee 
trust  (or  equivalent  trust)  that  meets  the 
requirements  and  conditions  for  an 
ESOP  prescribed  in  all  applicable  IRS, 
Treasury  and  DOL  regulations.  In 
addition,  the  following  conditions 
apply: 

la)  The  small  business  must  provide 
the  funds  needed  by  the  trust  to  repay 
the  loan;  and 

(b)  The  small  business  must  provide 
adequate  collateral. 

In  determining  repayment  ability, 
SBA  shall  not  consider  the  personal 
assets  of  the  employee-owners  of  the 
trust.  SBA  shall  considw  the  earnings 
history  and  projected  future  eemings  of 
the  employer  small  business.  SBA  may 
consider  the  business  and  management 
experience  of  the  employee-owners. 
SBA  must  have  evidence  that  finandal 
assistance  is  not  otherwise  available  by 
utilizing: 

(a)  The  personal  resources  and  credit 
of  the  prindpals  of  the  small  business; 

(b)  The  resources  and  credit  <^  the 
small  business;  or 

(c)  The  sale  of  the  assets  of  the  small 
business. 

Veterans  Loan  Program 

§  120.360   WMch  valerana  are  aUgMa? 

SBA  may  make  a  dired  loan  to  a 
small  business  51  percent  owned  by  one 
or  more  of  the  following  eligible 
veterans: 

(a)  Vietnam-era  veterans  who  served 
for  a  period  of  more  than  180  days 
between  August  5, 1964,  and  May  7. 
1975.  and  were  dischaiged  other  than 
dishonorably: 

(b)  Disabled  veterans  of  any  era  with 
a  minimujn  compensable  disability  of 
30  percent;  or 

(c)  A  veteran  of  any  era  who  was 
discharged  for  disability. 
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(a)  Managemeit  and  daily  operatioiis 
of  the  business  must  be  directed  by  one 
or  more  of  the  ve^ran  owners  whose 
veteran  status  wae  used  to  qualify  for 
the  loan. 

(b)  This  direct  )oan  program  is 
available  onfy  if  trivate  sector  financing 
and  guaranteed  leans  are  not  available. 

(c)  A  veteran  niay  qualify  only  once 
for  this  direct  loan  program. 

PolfartiaB  Cmtrol  Prognun 

|iao.370    Poicy. 

Section  7(a)(l^  of  the  Act  authorizes 
SB  A  to  guaranteei  loans  up  to  $1,000,000 
to  an  el^ble  smqll  business  to  plan, 
design  or  install  a  pollution  control 
fiMality.  An  applit:ant  must  meet  the 
eligibility  requirements  for  7(a)  loans. 

I  Id  Parlki||Bnts  in  the  8(a) 


1120.375    PoMey. 

Section  7(a)(2al  of  the  Act  authorizes 
SBA  to  provide  «iect  (unilaterally  or 
together  with  Lmiders)  or  guaranteed 
loans  to  firms  pa|ticipating  in  the  8(a) 
Program.  j 


f1«U7« 

The  following  ipedal  conditions 
apply  (otherwise^  the  general  7(a) 
eligibility  criteria  apply): 

W  The  Associate  Acuninistrator  sf 
MincMity  Enterprise  Development 
("MED")  may  waive  the  direct  loan 
administrative  ceiling  of  $150,000.  and 
raise  it  to  $750,080. 

(b)  The  SBA  porticm  on  a  guaranteed 
loan  must  not  exceed  $750,000. 

(c)  The  interest  rate  on  a  guaranteed 
loan  shall  be  the  same  as  on  regular  7(a) 
guarantee  loans,  ^he  interest  rate  oi  a 
direct  loan  shall  be  one  percent  less 
than  on  a  regulaii  direct  loan. 

(d)  For  a  mrect  loan  or  SBA's  p<»tion 
of  an  immediate  participation  loan.  SBA 
shall  subordinate  its  security  interest  on 
all  collateral  to  other  debt  of  the 
applicant. 


fiaOL377   Uaeo(| 

The  loan  proceeds  shall  not  be  used 
for  debt  refinancing.  A  manufacturing 
concern  may  usq  loan  proceeds  for 
woridng  ca(»tal.  j 

!  EcaneBaic  Transhioa 


1120.381     GHoMKy. 

(a)  Eligible  snaall  businesses.  A  small 
business  is  eligible  if  it  has  been 
detrimentally  impacted  by  the  closure 
(or  substantial  reducti'tm)  of  a 
Department  of  Defense  installation,  or 
the  termination  (or  substantial 
reduction)  of  a  uiepartment  of  Defense 
Program  on  whi€:h  the  small  business 
was  a  prime  contractor,  subcontractor, 
or  supplier  at  any  tier. 

(b)  Eligible  individual.  An  eligible 
individual,  for  purposes  of  this  program, 
includes  the  following  persons 
involuntarily  separated  bom  their 
position  at  vohbitarily  terminated  under 
a  program  offiBring  inducements  to 
encourage  early  retirement: 

(1)  A  member  of  the  Armed  Forces  of 
the  United  States  (honmably 
discharged); 

(2)  A  civilian  employee  of  the 
Departmoit  of  Defense;  or 

(3)  An  employee  of  a  prime 
contractor,  sul^iontractor,  or  supplier  at 
any  tier  of  a  Department  of  Defense 
program. 


1120.380    Prograpn. 

Section  7(a)(2l)  of  the  Act  authorizes 
SBA  to  guarantee  loans  to  help  eligible 
small  b^inessee  transition  from  defense 
to  civilian  maric^.  or  eligible 
individuals  adversely  impacted  by  base 
closures  or  defease  cudMcks  to  acquire 
or  open  and  operate  a  small  business. 


fi20J82  Whomiyepply? 

A  oonstructicm  ccmtractor  or  h<Hne- 
builder  with  a  past  history  of  profitable 
construction  or  rehabilitation  projects  of 
comparable  type  and  size  may  apply. 
An  applicant  may  subcontract  a  porticm 
of  the  work.  Subcontracts  in  excess  of 
$25,000  may  require  100  percent 
payment  and  performance  bonds. 
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1120.382 

SBA  shall  resolve  reasonable  doubts 
concerning  the  small  business'  proposed 
business  plan  for  transition  to  non- 
defense-related  markets  in  favor  of  the 
loan  applicant  in  determining  the  sound 
value  of  the  proposed  loan. 

1120.383    ReeMcHonsonioenproceeeing. 

Since  greater  risk  may  be  associated 
with  a  Umu  to  an  applicant  imder  this 
program,  a  Certified  Lender  or  Preferred 
Lender  shall  not  make  a  defense 
economic  assistance  loan. 

CapLines  Program 

f12a380    RavoMng  orodN. 

CapLines  finances  small  businesses' 
short-term,  revolving  working-capital 
needs.  GeneraUy,  SBA  regulations 
governing  the  7(a)  program  also  govern 
this  program.  Under  CapLines,  SBA 
generally  can  guarantee  up  to  $750,000. 

Small  Genval  Omtractors 

|120i381    WhattotheSmaNQeneral 
Contractor  Program? 

SBA  may  make  or  guarantee  loans  to 
finance  small  general  contractors  to 
construct  or  rdiabiUtate  residential  or 
commercial  property  for  resale  (section 
7(a)(9)  of  the  Act).  This  program 
provides  an  exception  undw  specified 
conditions  to  the  general  rule  against 
financing  investment  property. 
"Construct"  and  "rehabilitate"  mean 
only  woric  done  on-site  to  the  structure, 
utility  oonnecti(»8  and  landscaping. 


1120383    Aralhera 
raqulrementsf 

(a)  An  applicant  must  submit  letters 
frcMn: 

(1)  A  mortgage  lender  indicating  that 
permanent  mortgage  money  is  available 
to  qualified  jnudiasers  to  buy  such 
properties;    .,,- , 

(2)  A  real  estate  brdcer  indicating  that 
a  market  exists  for  the  proposed 
building  and  di^  it  will  be  onnpatibfe 
with  its  neighboihood;  and 

(3)  An  architect,  appraiser  or  engineer 
agreeing  to  make  inspMsctions  and 
certifications  to  support  interim 
disbursements. 

(b)  The  Borrower  may  substitute  a 
letter  bom  a  Lender  for  one  or  more  of 
the  lettera. 

§120.394   WholaratheeHgMeuaesol 
proceeds? 

A  Borrower  must  use  the  loan 
proceeds  solely  to  acquire,  construct  or 
substantially  rehabilitate  an  individual 
residential  or  commercial  building  for 
sale.  "Substantial"  means  rehabilitation 
expenses  of  more  than  one-third  of  the 
purchase  price  or  feir  maiket  value  at 
the  time  of  the  application.  A  Borrower 
may  use  up  to  20  percent  of  the 
proceeds  to  acquire  land,  and  up  to  5 
percent  for  commimity  improvements 
such  as  curbs  and  sidewalks. 


1120.386    WhatlsSBA'e< 
posMon? 

SBA  will  require  a  lien  on  the 
building  which  must  be  in  no  less  than 
a  second  position. 

1120.398   WhatlsflielMmoftheloan? 

The  loan  must  not  exceed  thirty-six 
months  plus  the  estimated  time  to 
complete  construction  or  rehabilitation. 

1120.307   Arefwraaiy 


The  bonower  must  not  use  loan 
proceeds  to  purchase  vacant  land  for 
possibfe  future  construction  or  to 
operate  or  hold  r«ital  property  for 
future  rdid[>ilitation.  SBA  may  allow 
rental  of  the  property  only  if  the  rental 
will  improve  die  abiUty  to  sell  the 
property.  The  sale  must  be  a  legitimate 
change  of  ownership. 


Sutipart  D— Landers 

$120,400   Partidpalion  agreements. 

SBA  may  enter  into  participation 
agreements  with  Lenders  to  make 
deferred  participation  (guaranteed) 
loans.  Participation  agreements  do  not 
obligate  SBA  to  participate  in  any 
specific  proposed  loan  that  a  Lender 
may  submit.  The  existence  of  a 
participation  agreement  does  not  limit 
SBA's  rights  to  deny  a  specific  loan  or 
establish  general  policies. 

Participation  Criteria 

§120.410    Requirements  for  aH 
pwDC^NRing  LMioers. 

A  Lender  must: 

(a)  Have  a  continuing  ability  to 
evaluate,  process,  close,  disburse,  and 
service  small  business  loans; 

(b)  Be  open  to  the  public  for  the 
making  of  such  loans  (not  be  a  financing 
subsidiary,  engaged  primarily  in 
financing  the  operations  of  an  affiliate); 

(c)  Have  continuing  good  character 
and  reputation,  and  otherwise  meet  and 
maintain  the  ethical  requirements  of 

§  120.140;  and 

(d)  Be  supervised  and  examined  by  a 
State  or  Federal  regulatory  authority, 
satisfactory  to  SBA. 

§120411    Preferences. 

No  agreement  to  participate  under  the 
Act  shall  establish  any  Preferences  in 
favor  of  the  Lender. 

§120.412    Ottier  services  Lendera  may 
provide  Borrowers. 

Subject  to  the  conflict  of  interest 
provision  in  subpart  A  of  this  part. 
Lenders,  their  Associates  or  the 
designees  of  either  may  provide  services 
to  and  contract  for  goods  with  a 
Borrower  only  after  full  disbursement  of 
the  loan  to  the  small  business  or  to  an 
account  not  controlled  by  the  Lender,  its 
Associate,  or  the  designee.  A  Lender,  an 
Associate,  or  a  designee  providing  such 
services  must  do  so  under  a  written 
contract  with  the  small  business,  based 
on  time  and  hourly  charges,  and  must 
maintain  time  and  billing  records  for 
examination  by  SBA.  Charges  made 
cannot  exceed  those  charged  by 
established  professional  consultants 
providing  similar  services. 

§120.413    Advertisament  of  ralatlonahip 
with  SBA. 

A  Lender  may  refer  in  its  advertising 
to  its  participation  with  SBA.  The 
advertising  may  not: 

(a)  State  or  imply  that  the  Lender,  or 
any  of  its  Borrowera,  has  or  will  receive 
preferential  treatment  bom  SBA; 

(b)  Be  false  or  misleading;  or 

(c)  Make  use  of  SBA's  seal. 


Pledging  Notes  or  Transferring 
Unguaranteed  Portion 

§  120.420    Hnanclngs  tiy  HondspoeHory 


Miscellaneoas  ProvieioiM 


(a)  A  Small  Business  Lending 
Company  regulated  by  SBA  or  a 
Business  and  Industrial  Envelopment 
Company  ("Nondepository  Lender") 
may  pledge  the  notes  evidencing  SBA 
guaranteed  loans  or  sell  the 
unguaranteed  portions  of  such  loans  if 
SBA,  in  its  sole  discretion,  gives  its 
prior  written  consent.  The  Lender  must 
be  secure  financially  and  have  a  history 
of  compliance  with  SBA's  regulations 
and  any  other  applicable  state  or 
Federal  statutory  and  regulatory 
requirements. 

(b)  The  Nondepository  Lender,  SBA, 
and  any  third  party  involved  in  the 
transaction,  as  determined  by  SBA  in  its 
sole  discretion,  must  enter  into  a  written 
agreement  satisfactory  to  SBA 
acknowledging  SBA's  interest  as 
guarantor  of  the  subject  loans  and 
accepting  that  all  relevant  third  parties 
agree  to  recognize  and  uphold  those 
interests  under  the  Act,  this  part,  and 
the  contractual  provisions  of  SBA's 
blanket  Guarantee  Agreement.  In  any 
such  agreement,  the  parties  must  agree 
to  the  following  conditions: 

(1)  The  Nondepository  Lender,  SBA, 
or  a  third  party  custodian  agreeable  to 
SBA,  will  hold  all  pertinent  Loan 
Instnunents,  and  the  Nondepository 
Lender  will  continue  to  service  the 
loans  after  the  pledge  or  transfer  is 
made; 

(2)  The  Nondepository  Lender  must 
continue  to  retain  an  economic  risk  in 
and  bear  the  ultimate  risk  of  loss  on  the 
unguaranteed  portions.  The 
Nondepository  Lender  must 
demonstrate  to  SBA's  satisfaction  and  in 
SBA's  sole  discretion  the  retention  of 
economic  risk  by: 

(i)  In  the  case  of  the  sale  of 
unguaranteed  portions: 

(A)  Establishing  a  sufficient  reserve 
fund  at  time  of  sale; 

(B)  Retaining  a  sufficient  level  of 
insurance;  and/or 

(C)  Agreeing  to  reacquire  the 
unguaranteed  portion  of  a  guaranteed 
loan  or  the  note  evidencing  a  guaranteed 
loan  if  the  loan  goes  into  default;  or 

(ii)  In  the  case  of  the  pledge  of  notes, 
retaining  all  of  the  economic  interest  in 
the  unguaranteed  portion  of  any  loans 
which  the  notes  evidence. 

(c)  The  Nondepository  Lender  may 
not  use  SBA  guaranteed  loans  or  the 
collateral  supporting  such  loans  as 
collateral  for  tiie  borrowing  of  any 
related  enterprise  or  for  any  other 
purpose  inconsistent  with  this  part. 


§120.430   SBA  aooaeo  to  Lander  flea 

A  Lender  must  allow  SBA's 
authorized  representatives,  diuing 
normal  business  hours,  access  to  its  files 
to  review,  inspect  and  copy  all  records 
and  documents  relating  to  SBA 
guaranteed  loans. 

§120.431    Suspension  and  rsvocatton  of 
eHgnnny  K)  penicipeM. 

SBA  may  suspend  or  revoke  the 
eUgibility  of  a  Lender  to  participate  in 
the  7(a)  program  because  of  a  violation 
of  SBA  regulations,  a  breach  of  any 
agreemmt  with  SBA,  a  change  of 
circumstance  resulting  in  the  Lender's 
inability  to  meet  operational 
requirements,  or  a  failure  to  engage  in 
prudent  lending  practices.  Proceedings 
for  such  purposes  will  be  conducted  in 
accordance  with  the  provisions  of  part 
134  of  this  chapter.  A  suspension  or 
revocation  will  not  invalidate  a 
guarantee  previously  provided  by  SBA. 

Certified  Lenders  Program  (CLP) 

§120.440    What  Is  the  Certified  Lendera 


Under  the  Certified  Lenders  Program 
(CLP),  designated  Lenders  process, 
close,  and  service,  and  may  liquidate, 
SBA  guaranteed  loans.  SBA  gives 
priority  to  applications  and  servicing 
actions  submitted  by  Lenders  under  this 
program.  All  other  rules  in  this  part  120 
relating  to  the  operations  of  Lenders 
apply  to  CLP  Lendera. 

§120.441    How  does  a  [.andar  become  a 
CLP  Lander? 

(a)  An  SBA  field  office  may  nominate 
a  Lender  or  a  Lender  may  request  a  field 
office  to  consider  it  for  CLP  status.  SBA 
district  directors  may  approve  and 
renew  a  Lender's  CLP  status.  The 
district  director  will  consider  whether 
the  Lender: 

(1)  Has  the  ability  to  process,  close, 
service  and  liquidate  loans;  and 

(2)  Has  a  satisfactory  performance 
history  with  SBA,  including  the 
submission  of  complete  and  accurate 
loan  guarantee  application  packages; 

(3)  Has  an  acceptable  SBA  purchase 
rate;  and 

(4)  Has  shown  the  ability  to  work  well 
with  the  local  SBA  office. 

(b)  If  the  district  director  does  not 
approve  a  request  for  CLP  status,  the 
Lender  may  appeal  to  the  AA/FA, 
whose  decision  will  be  final.  If  SBA 
grants  CLP  status,  it  applies  only  in  the 
field  office  that  approved  the  CLP 
designation.  A  CLP  Lender  must  execute 
a  Supplemental  Guarantee  Agreement 
that  will  specify  a  term  not  to  exceed 
two  yeara. 


UMI 
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fiaO.442 
CtP 


Hie  AA/FA  m>y  suspend  or  revoke 
CLP  status  upon  written  notice 
providing  the  reasons  at  least  10 
business  days  prior  to  the  effective  date 
of  the  suspension  or  revocation.  Reasons 
tat  suspension  or  revocation  may 
include  a  loan  performance  leccffd 
unacceptable  to  8BA.  failure  to  make 
the  required  number  of  loans  under  the 
expedited  procedures,or  violations  of 
applic^le  statutes,  regulations  or 
published  SBA  policies  and  procedures. 
A  CLP  Lender  m^iy  appeal  the 
suspension  or  revocation  made  under 
this  section  under  procediues  found  in 
part  134  of  this  copter.  The  action  of 
the  AA/FA  shall  remain  in  effect 
pending  resolution  of  the  appeal. 

Prafarred  Lendefs  Program  (PLP)        ^ 

fiao.460   Wft If tfie Pralsrrad  Landara 


Under  the  PralBrred  Lendns  Program 
(PLP),  designated  Lenders  process, 
close,  service,  aitd  liquidate  SBA 
guaranteed  loans  with  reduced 
requirements  for  documentation  to  and 
prior  approval  b^  SBA. 

I120.4S1    How  dfae  a  Lander  become  a 
PLPLandar? 

(a)  An  SBA  field  office  serving  the 
area  where  a  CLp  Lender's  office  is 
located  can  nominate  a  CLP  Lender  or 
a  CLP  Lender  cap  request  a  field  office 
to  consider  it  for  PLP  status.  The  SBA 
field  office  will  lorward  its 
lecommendatioil  to  an  SBA  centralized 

*   loan  processing  center  which  will 
subntit  its  recon^endation  and 
supporting  documentation  to  the  AA/ 
FA  for  final  decision. 

(b)  In  making  its  decision,  SBA  will 
consider  whether  the  CLP  Lender 

(1)  Has  the  required  ability  to  process, 
close,  service  and  liquidate  loans;  and 

(2)  Has  the  ability  to  develop  and 
analyze  completja  loan  packages;  and 

(3)  Has  a  satisfactory  performance 
history  with  SBA. 

(c)  If  the  Lender  is  approved,  the  AA/ 
FA  will  designate  the  area  in  which  it 
can  make  PLP  loans. 

(d)  Before  it  can  operate  as  a  PLP 
Lender,  the  approved  CLP  Lender  must 
execute  a  Supplemental  Loan  Guarantee 
Agreement,  which  will  specify  a  term 
not  to  exceed  two  years. 

(e)  When  a  Pli^s  Supplemental  Loan 
Guarantee  Agreement  expires,  SBA  may 
recertify  it  as  a  pLP  Lender  for  an 
additional  term  not  to  exceed  two  years. 
Prior  to  recertifi^tion,  SBA  will  review 
a  PLP  Lendw's  loans,  policies  and 
procedures.  The  recertification  decision 
of  Uie  AA/FA  isi  final. 


(f)  A  PLP  Lender  may  request  an 
expansion  of  the  twritoiy  in  which  it 
can  process  PLP  loans  by  submitting  its 
request  to  a  loan  processing  center.  The 
center  shall  obtain  the  recomnrandation 
of  each  SBA  office  in  the  area  into 
which  the  PLP  Lender  would  like  to 
expand  its  PLP  operations.  The  center 
shall  forward  the  recommendations  to 
the  AA/FA  for  final  dedsicm.  If  a  PLP 
Lendm  is  not  already  a  CLP  Lender  in 
a  territory  into  which  it  seeks  to  expend 
its  PLP  status,  it  will  automatically 
obtain  CLP  status  in  the  territory 
without  approval  from  the  District 
Office  when  it  is  granted  its  extension 
of  PLP  status  into  that  territory  . 


f120b462    WIMI 
Pl^loan 


•re  tlw  requlieiiianla  of 


UMI 


(a)  Subparts  A  and  B  of  this  part 
govern  the  making  of  PLP  loans,  except 
for  the  following: 

(1)  Certain  types  of  businesses,  loans, 
and  loan  programs  are  not  eligible  for 
PLP,  as  detailed  in  published  SBA 
policy  and  procedures. 

(2)  A  Lender  may  not  use  the  PLP 
procedure  to  reduce  its  existing  credit 
exposure  for  any  Borrower. 

(3)  SBA  will  guarantee  no  more  than 
the  specified  statutory  percentage  of  any 
PLP  loan,  (b)  A  PLP  Lender  notifies  SBA 
of  its  approval  of  a  PLP  loan  by 
submitting  to  SBA's  loan  processing 
center  appropriate  documentation 
signed  by  two  of  the  PLP's  authorized 
representatives.  SBA  will  attach  the 
SBA  guarantee  and  notify  the  PLP 
Lender  of  the  SBA  Loan  Number  (if  it 
does  not  identify  a  problem  with 
eligibility,  and  funds  are  available). 

(c)  The  PLP  Lender  is  responsible  for 
the  correctness  of  all  PLP  loan  decisions 
regarding  eligibility  (including  size), 
creditworthiness,  loan  closing,  and 
compliance  with  all  requironents  of  law 
or  SBA  regulations. 

S12a453    WItal  are  the  requirements  of 
PLP  loan  servicing  and  HquMaUon? 

The  PLP  Lender  must  service  and 
liquidate  its  SBA  guaranteed  loan 
portfolio  (including  its  non-PLP  loans) 
using  generally  accepted  commercial 
banking  standards  employed  by  prudent 
lenders.  The  PLP  Lender  must  liquidate 
any  defaulted  SBA  guaranteed  loan  in 
its  portfolio  unless  SBA  advises  in 
writing  that  SBA  will  liquidate  the  loan. 
The  PLP  Lender  mtist  stdnnit  a 
liquidation  plan  to  SBA  prior  to 
commencing  liquidation  action,  if 
possible.  The  PLP  Lender  may  take  any 
necessary  servicing  action,  or 
liquidation  action  consistent  with  a 
plan,  for  any  SBA  guaranteed  loen  in  its 
portfolio,  except  it  may  not: 


(a)  Take  any  action  that  confera  a 
Preference  on  the  Lender, 

(b)  Accept  a  compromise  settlemrait 
without  prior  written  SBA  consent;  and 

(c)  Sell  or  pledge  more  than  90 
percent  of  a  PLP  loan. 

1120.464   PLP  porformanoe  review. 

SBA  may  review  the  performance  of 
a  PLP  Lender.  SBA  may  charge  the  PLP 
Lender  a  fee  for  this  review. 


{120.466 
PLP 


Suspension  or  revocation  of 


The  AA/FA  may  suspend  or  revoke 
PLP  status  upon  written  notice 
providing  the  reasons  at  least  10 
business  days  prior  to  the  effective  date 
of  the  suspension  or  revocation.  Reasons 
for  suspension  or  revocation  may 
include  loan  performance  unacceptable 
to  SBA,  failure  to  make  the  required 
niunber  of  loans  under  the  expedited 
procedures,  or  viofations  of  applicabto 
statutes,  regufations  or  publi^ed  SBA 
policies  and  procedures.  A  PLP  Lender 
may  appeal  the  suspension  or 
revocation  made  under  this  section 
under  procedures  foimd  in  Part  134  of 
this  chapter.  The  action  of  the  AA/FA 
shall  remain  in  effiect  pending 
resolution  of  the  appeal. 

Small  Businese  Lending  Qmipanies 
(SBLC) 

f120.470    WlwtisanSBLC? 

A  Small  Business  Lending  Company 
(SBLC)  is  a  nondepository  lending 
institution  engaged  solely  in  the  making 
of  loans  imder  section  7(a)  (except 
section  7(a)(13))  of  the  Act  in 
participation  with  SBA.  SBA  supervises, 
examines,  and  regulates  SBLCs.  An 
SBLC  is  subiect  to  all  applicable  SBA 
regulations,  including  tiiose  governing 
Lenders.  This  program  has  been  closed 
to  new  licenses  since  January,  1982.  In 
addition  to  complying  with  §  120.400- 
120.413,  an  SBLC  must  meet  the 
following  requirements: 

(a)  Business  structure.  It  must  be  a 
corporation  (profit  or  non-profit). 

(b)  Written  agreement.  It  must  sign  a 
written  agreement  with  SBA  with  terms 
satisfactory  to  SBA. 

(c)  Capital  structure.  It  must  have 
unencumbered  paid-in  capital  and  paid- 
in  siuplus  of  at  least  $1,000,000,  or  ten 
percent  of  the  aggregate  of  its  share  of 
all  outstanding  loans,  whichever  shall 
be  more. 

(d)  Capital  impairment.  It  must  avoid 
capital  impairment  at  all  times. 
Impairment  exists  if  the  retained 
eemings  deficit  of  an  SBLC  exceeds  50 
percent  of  combined  paid-in  capital  and 
paid-in-surplus,  excluding  treasury 
stock.  An  SBLC  must  give  SBA  prtnnpt 
written  notice  of  any  capital  impairment 


within  30  calendar  days  of  the  month- 
end  financial  report  that  first  reflects  the 
impairment.  Until  the  impairment  is 
cured,  an  SBLC  may  not  present  any 
loans  to  SBA  for  guarantee. 

(e)  Issuance  of  securities.  Without 
prior  written  SBA  approval,  it  must  not 
issue  any  securities  (including  stock 
options  and  debt  securities)  except  stock 
dividends  and  common  stock  issued  for 
cash  or  direct  obligations  of,  or 
obligations  fully  guaranteed  as  to 
principal  and  interest  by,  the  United 
States. 

(f)  Voluntary  capital  reduction. 
Without  prior  written  SBA  approval,  it 
must  not  voluntarily  reduce  its  capital, 
or  piuchase  and  hold  more  than  2 
percent  of  any  class  or  combination  of 
classes  of  its  stock. 

(g)  Reserves  for  losses.  It  must 
maintain  a  reserve  in  the  amount  of 
anticipated  losses  on  loans  and 
receivables. 

(h)  Internal  control.  It  must  adopt  a 
plan  designed  to  safeguard  its  funds  and 
other  assets,  to  assure  the  reliability  of 
its  personnel,  and  to  maintain  the 
accuracy  of  its  financial  data. 

(i)  Dual  control.  It  must  maintain  dual 
control  over  disbursement  of  funds  and 
withdrawal  of  securities.  An  SBLC  may 
disburse  funds  only  by  checks  or  wire 
transfers  authorized  by  signatures  of  two 
or  more  officers  covered  by  the  SBLC's 
fidelity  bond,  except  that  checks  in  an 
amount  of  $1,000  or  less  may  be  signed 
by  one  bondeid  officer.  There  must  be 
two  or  more  bonded  officers,  of  one 
bonded  officer  and  a  bonded  employee 
to  open  safe  deposit  boxes  or  witiidraw 
securities  from  safekeeping.  The  SBLC 
shall  furnish  to  each  depository  bank, 
custodian,  or  entity  providing  safe 
deposit  boxes  a  certified  copy  of  the 
resolution  implementing  these  control 
procedures. 

(j)  Fidelity  insurance.  It  must 
maintain  a  Brokers  Blanket  Bond, 
Standard  Form  14,  or  Finance 
Companies  Blanket  Bond,  Standard 
Form  15,  or  such  other  form  of  coverage 
as  SBA  may  approve,  in  a  minimum 
amount  of  $25,000  executed  by  a  surety 
holding  a  Certificate  of  authority  from 
the  Seoetary  of  the  Treasury  pursuant 
to  6  U.S.C.  6-13. 

(k)  Common  control.  It  must  not 
control,  be  controlled  by,  or  under 
common  control  with,  another  SBLC. 
Without  prior  written  SBA  approval,  an 
Associate  of  one  SBLC  shall  not  be  an 
Associate  of  another  SBLC  or  of  any 
entity  which  direcUy  or  indirecUy 
controls  or  is  under  common  control 
with  another  ^LC. 

(1)  Management  services.  An  SBLC 
must  employ  fiill  time  professional 
management. 


(m)  Borrowed  funds.  Without  SBA's 
prior  written  approval,  it  must  not  be 
capitalized  witn  borrowed  funds. 
Shareholders  owning  10  percent  or 
more  of  any  class  of  its  stock  shall  not 
use  borrowed  funds  to  purchase  the 
stock  unless  the  net  worth  of  the 
shareholders  is  at  least  twice  the 
amount  borrowed  or  unless  the 
shareholdere  receive  SBA's  prior  written 
approval  for  a  lower  ratio. 

$120,471    Records. 

Each  SBLC  must  comply  with  the 
following  requirements  concerning 
records: 

(a)  Maintenance  ofBecords.W.  must 
maintain  accurate  and  current  financial 
records,  including  books  of  account, 
minutes  of  stockholder,  directors,  or 
executive  committee  meetings,  and  all 
documents  and  supporting  materials 
relating  to  the  SBLC's  transactions  at  its 
principal  business  office.  Securities 
held  by  a  custodian  pursuant  to  a 
written  agreement  shall  be  exempt  fitun 
this  requirement. 

(b)  Preservation  of  records. 

(1)  It  must  preserve  in  a  manner 
permitting  immediate  retrieval  the 
following  documentation  for  the 
financial  statements  required  by 
§  120.472  (and  of  the  accompanying 
independent  public  accountant's 
opinion),  for  the  following  specified 
periods: 

(i)  Preserve  permanently: 

(A)  All  general  and  subsidiary  ledgers 
(or  other  records)  reflecting  asset, 
liability,  capital  stock  and  surplus, 
income,  and  expense  accounts; 

(B)  AH  general  and  special  journals 
(or  other  records  forming  the  basis  for 
entries  in  such  ledgers);  and 

(C)  The  corporate  charter,  bylaws, 
application  for  determination  of 
eligibility  to  participate  with  SBA,  and 
all  minutes  books,  capital  stock 
Certificates  or  stubs,  stock  ledgers,  and 
stock  transfer  registers; 

(ii)  Preserve  for  at  least  6  years 
following  final  disposition  of  the  related 
loan: 

(A)  All  applications  for  financing; 

(B)  Lending,  participation,  and  escrow 
agreements; 

(C)  Financing  instruments;  and 

(D)  All  other  documents  and 
supporting  material  relating  to  such 
loans,  including  correspondence.  - 

(2)  Records  and  other  documents 
referred  to  in  this  section  may  be 
preserved  electronically  or  by 
reproduction  if  the  SBLC  makes  and 
stores  duplicate  originals  separately 
from  the  original  for  the  time  required. 

f12a472    Reports  to  SBA. 

An  SBLC  must  submit  the  following 
to  the  AA/FA: 


(a)  An  audited  financial  statement 
prepared  by  an  independent  public 
accountant  within  three  months  after 
the  close  of  each  fiscal  year,  and  interim 
financial  reports  when  requested  by 
SBA; 

(b)  A  report  of  any  legal  or 
administrative  proceeding,  by  or  against 
the  SBLC,  or  against  an  officer,  director, 
or  employee  of  the  SBLC  for  an  alleged 
breech  of  official  duty,  within  10  days 
after  initiating  or  learning  of  the 
proceeding,  as  well  as  notification  of  the 
terms  of  any  setUement  or  final 
judgment  (in  addition  to  any  reporting 
under  applicable  SBA  Forms); 

(c)  Copies  of  any  report  furnished  to 
its  stockholders  (including  any 
prospectus,  letter,  or  other  publication 
concerning  the  financial  operations  of 
die  SBLC); 

(d)  A  summary  of  any  changes  in  the 
SBLC's  organization  or  financing,  such 
as: 

(1)  Any  change  in  its  name,  address 
or  telephone  number; 

(2)  Any  change  in  its  charter,  bylaws, 
or  its  officers  or  directors  (to  be 
accompanied  by  a  statement  of  personal 
history  on  an  approved  SBA  form); 

(3)  Any  changes  in  capitalization  not 
otherwise  required  by  §  120.470  to  be 
reported  to  SBA; 

(4)  Any  changes  affecting  the 
eligibility  of  the  SBLC  to  continue  to 
participate  as  an  SBLC;  and 

(5)  Notice  of  a  pledge  of  stock  within 
30  calendar  days  of  the  transaction  if  10 
percent  ur  more  of  the  stock  is  pledged 
by  any  person  (or  group  of  persons 
acting  in  concert)  as  collateral  for 
indebtedness,  and  such  pledge  does  not 
involve  a  transfer  for  which  prior 
written  approval  of  SBA  is  required 
under  §  120.473;  and 

(e)  Such  other  reports  as  SBA  may 
require  from  time  to  time  by  writien 
directive. 

§120.473    Cliange  Of  OMmership  or  controL 

(a)  Any  change  of  ownerahip  or 
control  without  prior  written  approval 
of  SBA  is  prohibited.  An  SBLC  must 
request  approval  of  any  such  change 
from  the  AA/FA.  Pending  the  approval, 
the  SBLC  may  not  register  the  proposed 
new  owners  on  its  transfer  books  nor 
permit  them  to  participate  in  any 
manner  in  the  conduct  of  the  SBLC's 
afliairs.  Change  of  ownership  or  control 
shall  include: 

(1)  Any  transfer  of  10  percent  or  more 
of  any  class  of  the  SBLC's  stock,  and  any 
agreement  providing  for  such  transfer; 

(2)  Any  transfer  that  could  result  in 
the  beneficial  ownership  by  any  person 
or  group  of  persons  acting  in  concert  of 
10  percent  or  more  of  any  class  of  its 


sial 


64388  Fedetd  Ragiater  /  Vol.  60.  No.  241  /  Friday,  December  15,  1995  /  Proposed  Rules 


stock,  and  any  agreement  providing  for 
such  transfer, 

(3)  Any  merger,  cccisolidation,  or 
reoraanizadon;  or 

(4)  Any  other  tranlaction  or 
agreement  that  transfers  control  of  the 
SBLC  I 

(b)  If  transfer  of  ownership  or  control 
is  subject  to  the  appfoval  of  any  State 
or  Federal  chartering,  licensing,  or  other 
regulatory  authority,  copies  of  any 
documents  filed  with  such  authority 
shall,  at  the  same  tii»e,  be  transmitted 
to  the  SBA  District  Office  serving  the 
area  in  which  the  SflLC's  principal 
office  is  located.       i 

fl2a474   ProhMtedimaneinQ. 

An  SBLC  may  not  make  a  loan  to  a 
small  business  that  bes  received 
financing  (or  a  comi|utment  for 
financing)  from  an  SBIC  that  is  an 
Associate  of  the  SBIJC 

f120.475   8uapen«lo<»  Of  revoceMon. 

SBA  may  revoke  or  suspend  an  SBLC 
for  a  violation  of  law,  these  regulations, 
or  any  agreement  with  SBA.  An  appeal 
can  be  made  followitig  the  procedures 
set  forth  in  part  134  Df  this  chapter. 

Subpart  E— Loan  A<lminlatration 

1120.800    OMwraL 

This  subpart  outlines  the  general  loan 
administration  policies  applicable  to 
SBA  financial  assistance. 
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example,  any  increase  in  the  {nindpal 
amount  or  change  in  the  interest  rate,  or 
conferring  a  Preference  on  the  Lender); 

(b)  Release  collateral  having  a 
cumulative  value  in  excess  of  20  percent 
of  the  original  loan  amount; 

(c)  Accelerate  the  maturity  of  the  note; 

(d)  Sue  upon  any  Loan  histrument; 

(e)  Compromise  or  waive  any  claim 
against  any  Borrower,  guarantor,  obligor 
or  standby  creditor  arising  out  of  any 
Loan  Instrument;  or 

(f)  Increase  the  amount  of  any  prior 
lien  held  by  the  Lender  on  the  coUatmel 
securing  the  loan. 

SEA'S  Pnrchase  of  a  Guaranteed 
PtKtkn 

f120.520    Wlwn  does  SBA  honor  its 


Servicing 

§120.810   Servicing  direct  and  bmnedlato 


SBA  services  the  direct  loans  that  it 
makes.  Generally,  the  Lender  services 
immediate  participation  loans  that  it 
makes  and  in  which  SBA  participates. 


1120311    Servicing  fuaraiMsed  I 

The  Lender  servioes  guaranteed  loans, 
holds  the  Loan  Instijuments  and  receives 
the  Borrower's  payments  of  principal 
and  interest 

1120.812   WhoservlUettts loan allar SBA 
honors  Its  guarairtse'T 

Generally,  alter  SBA  honors  its 
guarantee,  the  Lender  must  continue  to 
hold  the  Loan  Instruments  and  service 
the  loan,  and  the  Lender  must  execute 
a  Certificate  of  inteipst  showing  SBA's 
percmtage  of  the  loin.  If  SBA  elects  to 
service  the  loan,  th4  Lender  must  assign 
the  Loan  Instruments  to  SBA. 

I ISO1AI3   WliM  ssrwdng  scllons  isQuire 
Sw  prtor  wrMsn  conaent  o(  ItM  SBA7 

SBA  must  give  iti  prior  written 
consent  before  the  Lender  takes  any  of 
the  following  actioits: 

(a)  Alter  substantially  the  terms  or 
amditians  of  any  L4>an  Instrument  (for 


(a)  SBA,  in  its  sole  discretion,  may 
purchase  a  guaranteed  portion  of  a  loan 
at  any  time.  A  Lender  may  demand  in 
writing  that  SBA  honor  its  guarantee  if 
the  Borrower  is  in  default  on  any 
installment  for  more  than  60  calendar 
days  (or  less  if  SBA  agrees)  and  the 
defeult  has  not  been  oued.  If  a 
Borrower  cxues  a  default  before  a  Lender 
requests  purchase  by  SBA,  the  Lender's 
ri^t  to  request  purdiase  on  that  defeult 
lapses. 

(b)  When  SBA  purchases  the 
guaranteed  portion,  it  does  not  waive 
any  of  its  rights  to  recover  money  paid 
on  the  guaranty,  based  upon  the 
Lender's  negligence,  misconduct,  or 
violation  of  this  part,  including  the 
those  actions  listed  in  §  120.524(a),  the 
guarantee  agreement  or  the  Loan 
Instruments. 


5120.821  Whatmisreslralsspplissi 
SBA  purchases  Its  guaranteed  portion? 

When  SBA  honors  its  guarantee  for  a 
fixed  interest  rate  loan,  the  rate  of 
interest  remains  as  stated  in  the  note. 
On  loans  with  a  fluctuating  interest  rate, 
the  interest  rate  that  the  Borrower  owes 
will  be  at  the  rate  in  effect  at  the  time 
of  the  earliest  uncured  default  (where  a 
defeult  has  occurred),  or  the  rate  in 
effect  at  the  time  of  purchase  (where  no 
defeult  has  occiured). 

1120.822  How  much  accrued  intsrsst  does 
SBA  pay  to  ttM  Lsndsr  or  Rsgislsfed  HoMsr 
whsn  SBA  purchasss  the  gusramesd 
portion? 

(a)  Jtote  of  interest.  If  SBA  purchases 
the  guaranteed  portion  from  a  LeadeT  or 
from  a  Registered  Holder  (if  sold  in  the 
Secondary  maii^et),  it  will  pay  accrued 
interest  at: 

(1)  The  rate  in  the  note  if  it  is  a  fixed 
rate  loan;  or 

(2)  The  rate  in  effect  on  the  date  of  the 
earliest  imcured  defeult  (if  a  defeult  has 
occurred)  or  of  SBA's  purchase  (if  there 
has  been  no  defeult). 


(b)  Payment  to  Lender.  SBA  calculates 
the  accrued  interest  due  a  Lender  from 
the  date  of  the  Borrower's  earliest 
uncured  defeult,  but  interest  may  not 
accrue  for  more  than  120  days  (plus  any 
deferment  period  which  SBA  had 
approved).  In  addition,  if  a  Lender 
requests  SBA  to  purchase  within  120 
days  of  the  earliest  uncured  default, 
SBA  will  pay  accrued  interest  to  the 
Lender  for  any  SBA  time  spent  in 
making  payment  in  excess  of  120  days, 
plus  interest  bom  the  last  paid-to  date 
to  the  earliest  uncured  default  date. 

(c)  Payment  to  RegisteTed  Holder. 
SBA  will  pay  a  Registered  Holder  all 
accrued  interest  up  to  the  date  of 
payment. 

(d)  Extension  of  the  120  day  period. 
Before  the  120  days  expire,  the  SBA 
field  office  may  extend  the  period  if  the 
Lender  and  SBA  agree  that  the  Borrower 
can  cure  the  defeult  within  a  reasonable 
and  definite  period  of  time  or  that  the 
benefits  from  doing  so  otherwise  will 
exceed  the  costs  of  SBA  paying 
additional  interest.  If  the  120  days  have 
passed,  only  SBA's  AA/FA  or  his 
designee  can  extend  the  period. 

$120,523   What  is  the  "earliest  uncured 
defauir? 

Default  occurs  when  a  Borrower 
violates  any  provision  in  the  Loan 
Instruments.  The  default  date  is  the  date 
the  violation  occtured.  The  "earliest 
uncured  defeult"  is  the  earliest  violation 
not  yet  cured.  If  the  violation  is  the 
failure  by  a  Borrower  to  pay  a  regular 
installment  of  principal  and  interest 
when  due,  payments  made  by  the 
Borrower  before  a  Lender  makes  its 
request  to  SBA  to  purchase  are  applied 
to  the  earliest  uncured  default.  If  the 
installment  is  paid  in  full,  the  earliest 
uncured  default  date  will  advance  to  the 
next  unpaid  installment  date.  If  a 
Borrower  makes  any  payment  after  a 
Lender  makes  its  request  to  SBA  to 
purchase,  the  earliest  uncured  defeult 
date  does  not  change  because  the 
Lender  has  already  exercised  its  right  to 
request  purchase. 

1120.824   Wlwn  is  SBA  reisased  from 
Haliimy  on  Ns  guarantee? 

(a)  SBA  is  released  from  liability  on 
a  loan  guarantee  (in  whole  or  in  part, 
within  SBA's  exclusive  discretion),  if 
any  of  the  events  below  occur: 

(1)  The  Lender  has  failed  to  comply 
with  any  of  the  provisions  of  these 
regulations,  the  Loan  Guarantee 
Agreement,  or  the  Authorization; 

(2)  The  Lender  has  feiled  to  make, 
close,  service,  or  liquidate  a  loan  in  a 
prudent  manner; 

(3)  The  Lender's  impropw  action  or 
inactim  has  placed  SBA  at  risk; 
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(4)  The  Lender  has  feiled  to  disclose 
a  material  feet  to  SBA  regarding  a 
guaranteed  loan  in  a  timely  manner, 

(5)  The  Lender  has  misrepresented  a 
material  feet  to  SBA  regarding  a 
guaranteed  loan; 

(6)  SBA  has  received  a  written  request 
bom  the  Lender  to  terminate  the 
guarantee; 

(7)  The  Lender  has  not  paid  the 
guarantee  fee  within  the  period  required 
under  SBA  rules  and  regulations; 

(8)  The  Lender  has  feiled  to  request 
that  SBA  purchase  a  guarantee  within 
120  days  after  matiuity  of  the  loan; 

(9)  The  Lender  has  feiled  to  use 
required  SBA  forms  or  exact  electronic 
copies;  or 

(10)  The  Borrower  has  paid  the  loan 
in  full. 

(b)  If  SBA  determines,  after 
purchasing  its  guaranteed  portion  of  a 
loan,  that  any  of  the  events  set  forth  in 
paragraph  (a)  of  this  section  occurred  in 
connection  with  that  loan,  SBA  is 
entitled  to  recover  any  money  paid  on 
the  guaranty  plus  interest  from  the 
Lender  responsible  for  those  events. 

(c)  If  the  Lender's  loan  documentation 
indicates  that  one  or  more  of  the  events 
in  paragraph  (a)  of  this  section  may  have 
occurred,  SBA  may  imdertake  such 
investigation  as  it  deems  necessary  to 
determine  whether  to  honor  or  deny  the 
guarantee,  and  may  withhold  a  decision 
on  whether  to  honor  the  guarantee  imtil 
the  completion  of  such  investigation. 

(d)  Any  information  provided  to  SBA 

Erior  to  Lender's  request  for  SBA  to 
onor  its  guarantee  shall  not  prejudice 
SBA's  right  to  deny  liability  for  a 
guarantee  if  one  or  more  of  the  events 
listed  in  paragraph  (a)  of  this  section 
occur. 

(e)  Unless  SBA  provides  written 
notice  to  the  contrary,  the  Lender 
remains  responsible  for  all  loan 
servicing  and  liquidation  actions  imtil 
SBA  honora  its  guarantee  in  full. 

Deferment,  Extension  of  Maturity  and 
Loan  Moratorium 

§  120.830    Defannent  o(  payment 

SBA  may  agree  to  defer  payments  for 
a  stated  period  of  time,  and  use  such 
other  methods  as  it  considers  necessary 
and  appropriate  to  help  in  the 
successful  establishment  and  operation 
of  the  Borrower.  This  policy  applies  to 
all  business  loan  programs,  including 
504  loans. 

f  120.831    Extension  of  maturity. 

SBA  may  agree  to  extend  the  maturity 
of  a  loan  for  up  to  10  years  beyond  its 
original  maturity  if  the  extension  will 
aid  in  the  orderly  repayment  of  the  loan. 


S120.832   What  is  a  loan  Moratorium? 

SBA  may  assume  a  Borrower's 
obligation  to  repay  principal  and 
interest  on  a  loan  by  agreeing  to  make 
the  payments  to  the  Participating 
Lender  on  behalf  of  the  Bont>wer.  This 
relief  is  called  a  "Moratorium." 

f12a833   When  will  SBA  grant  a 
■Moratorium? 

SBA  normally  will  grant  a 
Moratorium  if: 

(a)  Without  it,  the  small  business  will 
become  or  remain  insolvent; 

(b)  With  it,  the  small  business  will 
become  or  remain  viable; 

(c)  Alternative  remedies,  such  as  a 
deferment,  are  not  available; 

(d)  The  Lender  has  already  granted 
deferments  equal  to  at  least  six  (6) 
monthly  installments,  and  the  Lender 
and  SBA  agree  that  the  deferments  have 
been  beneficial; 

(e)  The  Borrower,  Lender,  obligors, 
and  guarantors  execute  a  "Moratorium 
Agreement"  giving  SBA  absolute 
discretion  to  discontinue  making  the 
payments  at  any  time; 

(f)  The  Borrower  (and  co-Borrowera) 
execute  a  demand  note  to  repay  SBA's 
Moratorium  advances; 

(g)  All  guarantors  or  other  obligors  of 
the  guaranteed  loan  execute  guarantee 
agreements  and  any  other  instruments 
required  by  SBA  to  protect  its  interests 
under  the  demand  note; 

(h)  The  Borrower  and  other  obligors 
provide  such  security  as  SBA  considers 
necessary  or  appropriate;  and 

(i)  The  collateral  securing  the  demand 
note  includes  at  least  the  collateral 
securing  the  guaranteed  loan,  and  the 
collateral  position  for  the  demand  note 
is  subject  only  to  the  Uen  position  on 
the  guaranteed  loan. 

§120.834    How  long  can  a  Moratorium 
continue? 

Generally,  SBA  will  continue  a 
Moratorium  for  six  months,  although 
SBA  may  authorize  an  initial 
Moratorium  for  up  to  one  year.  SBA 
may  continue  a  Moratorium  for 
additional  periods  (to  a  maximum  total 
of  five  (S)  years)  only  if  the  Borrower 
can  demonstrate  the  eventual  ability  to 
repay  from  earnings  the  original  note 
and  the  demand  note. 

$120,838   What  are  the  rapaymsnt  tanns  of 
a  Moratorium? 

(a)  The  interest  rate  for  the  demand 
note  is  the  same  as  for  the  guaranteed 
loan.  SBA  advances  to  a  Participating 
Lender  during  the  Moratorium  period 
accrue  interest  from  the  date  of  each 
disbursement. 

(b)  SBA  has  the  right  to  demand 
payment  at  any  time.  If  not  previously 


demanded,  payment  in  full  will  be  due 
immediately  after  the  Borrower  has  fiilly 
paid  the  guaranteed  loan. 

(c)  SBA  may  demand  payment  in  full 
under  the  demand  note  or  SBA  may 
accept  a  repayment  schedule.  If  the  loan 
has  been  paid,  the  frequency  and 
amoimt  of  the  repayments  must  be  at 
least  equal  to  the  amount  and  frequency 
that  were  due  under  the  loan. 

(d)  SBA  will  apply  repayments  first  to 
accrued  interest  and  then  to  principaL 

(e)  A  loan  may  be  extended  beyond 
the  statutory  limit  for  a  period  of  time 
corresponding  to  the  time  of  the 
Moratorium. 

Liquidation  of  Collateral 

$120,840    What  are  SBA's  polclss 
eoncsmlna  M«ni«*«n/M«  af  eoliatar^? 

(a)  Liquidation  policy.  SBA  or  the 
Lender  may  liquidate  collateral  seciuing 
a  loan  if  there  is  no  reasonable  prospect 
that  the  Borrower  or  a  guarantor  (other 
than  SBA)  can  repay  the  loan  within  a 
reasonable  period. 

(b)  Sale  and  conversion  of  loans. 
Without  the  consent  of  the  Borrower. 
SBA  may: 

(1)  Sell  a  direct  loan; 

(2)  Convert  a  guaranteed  or  immediate 
participation  loan  to  a  direct  loan;  or 

(3)  Convert  an  immediate 
participation  loan  to  a  guaranteed  loan 
or  a  loan  owned  solely  by  the  Lender. 

(c)  Dispose  of  collateral  and  assets 
acquired  through  foreclosure  or 
conveyance.  SBA  or  the  Lender  may  sell 
real  and  personal  property  (including 
contracts  and  claims)  pledged  to  secure 
a  loan  that  is  in  default  in  accordance 
with  the  provisions  of  the  related 
security  instrument  (see  §  120.550  for 
Homestead  Protection  for  Fanners). 

(1)  Competitive  bids  or  negotiated 
sale.  Generally,  SBA  or  the  Lender  will 
offer  loan  collateral  and  acquired  assets 
for  public  sale  through  competitive  bids 
at  an  auction  or  a  sealed  bid  sale, 
although  a  negotiated  sale  may  be 
utilized  under  appropriate 
circumstances. 

(2)  Lease  of  acquired  property. 
Normally,  neither  SBA  nor  a  Lender 
will  rent  or  lease  acquired  property  or 
grant  options  to  purchase.  SBA  will 
consider  proposals  for  a  lease  if  it 
appears  a  property  cannot  be  sold 
advantageously  and  it  is  in  the 
government's  interest,  but  SBA  may 
terminate  the  lease  upon  receipt  of  a 
favorable  purchase  offer. 

(d)  Recoveries  and  security  interests 
shared.  SBA  and  the  Participating 
Lender  will  share  pro  rata  (in 
accordance  with  their  respective 
interests  in  a  loan)  all  loan  payments  or 
recoveries,  all  reasonable  expenses 
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(iiMdudiiig  advances  t>r  the  care, 
preaervatiaii.  and  matntenanoe  of 
collateral  securing  the  loan),  and  any 
security  interest  or  guarantee  (excluding 
SBA's  guarantee)  whidi  the  Lender  or 
SBA  may  hold  or  rec^ve  in  ccmnection 
with  a  loan. 

(e)  Guarantors.  Guarantors  of 
financial  assistance  have  no  rights  of 
contrihution  against  SBA  on  an  SBA 
guaranteed  at  direct  loan.  SBA  is  not 
deemed  to  be  a  co-gu«rantor  with  any 
other  guarantors.       I 

Homastead  Protectioi  far  Faimen 

f  lM.g60   yntlahoiwsslaediKOlactlon 
fof  tHinetsT 

SBA  may  lease  to  a!  Earmer-Bmrower 
the  brm  residence  oOnipied  by  the 
Borrower  and  a  reasonable  amount  of 
adjoining  profierty  (no  more  than  10 
acres  and  seven  farm  buildings),  if  they 
were  acquired  by  SBA  as  a  result  of  a 
defiaulted  farm  loan  ifade  or  guaranteed 
by  SBA  (see  the  Consblidated  Farm  and 
Rural  Development  /IfCi,  7  U.S.C  1921. 
for  qualifying  loan  purpoaes). 

fl2tL561    Who  leaHglNelof  home  rtaed 


which  the  field  office  which  denied  the 
application  is  located.  Until  the 
conclusion  of  any  appeal,  the  Borrower 
may  retain  possession  of  the  homestead 
property.  If  there  is  a  conflict  between 
state  law  and  this  section,  state  law 
prevails. 

Subpart  F— Secondary  Market 
f120.600   WiMt  Is  the  SBA  Secondary 


SBA  must  notify  tfap  Borrower  in 
possession  of  the  availability  of  these 
homestead  protection  rights  within  30 
days  after  SBA  acquifes  the  property.  A 
farmer-Borrower  mu^: 

(a)  Apply  for  the  bemestead 
occupancy  to  the  SBA  field  office  which 
serviced  the  loan  within  90  days  after 
SBA  acquires  the  pro|>erty; 

(b)  Provide  evidence  that  the  form 
produces  farm  income  reasonable  for 
the  area  and  economic  conditions; 

(c)  Show  that  at  least  60  percent  of 
Borrower's  gross  annual  income  came 
from  tarm  or  ranch  operations  in  at  least 
any  two  out  of  the  la<t  six  calendar 
years;  ; 

(d)  Have  resided  ot  the  property 
during  the  previous  six  years;  and 

(e)  Be  personally  liable  for  the  debt. 


1120.562 

If  approved,  the  applicant  must 
personally  occupy  the  residence  during 
the  term  of  the  lease  and  pay  a 
reasonable  rent  to  SQA.  The  lease  shall 
be  for  a  period  not  td  exceed  5  years, 
renewable  for  up  to  another  5  years. 
During  or  at  the  end  of  the  lease  period, 
the  lessee  has  a  right  of  first  refusal  to 
reacquire  the  homestead  property  under 
terms  and  conditions  no  less  fiavorable 
than  those  offered  toiany  other 
purchaser.  I 

f120J63    AppeaL      I 

If  the  application  fc  denied,  the 
Borrower  may  appeal  the  decision  to  the 
Regional  Admiidstrator  in  the  region  in 


(1)  Organizes  and  packages  a  Pool  by 
acquiring  the  SBA  giiaranteed  portions 
of  loans  from  Lenders; 

(2)  Resells  fractional  interests  in  the 
Pool  to  Registered  Holders;  and 

(3)  Directs  the  FTA  to  issue 
Certificates. 

(i)  Pool  Rate  means  the  interest  rate 
on  a  Certificate. 

(i)  Registered  Holder  is  the  Certificate 
owner  listed  in  FTA's  records. 
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The  SBA  secondary  market 
("Secondary  Market")  consists  of  the 
sale  of  Certificates,  representing  either 
the  entire  guaranteed  portion  of  an 
individual  7(a)  guaranteed  loan  or  an 
undivided  interest  in  a  Pool  consisting 
of  the  SBA  guaranteed  portions  of  a 
number  of  7(a)  guaranteed  loans.  By  the 
terms  of  the  Certificate.  SBA  guarantees 
a  Registered  Holder  timely  payment  of 
principal  and  interest  to  whidi  the 
Registered  Holder  is  entitled  from  the 
loan  or  Iqpns  underlying  the  Certificate. 
Transactions  involving  interests  in 
Pools  or  the  sale  of  individual 
guaranteed  portions  are  governed  by  the 
contracts  entered  into  by  the  parties. 
SBA's  Secondary  Mariiet  Program 
Guide,  and  this  subpart.  See  sections  5 
(f),  (g)  and  (h)  of  the  Small  Business  Act 
(15  U.S.C  634  (f),  (g)  and  (h)). 

f120.601    Definitions. 

The  definitions  in  this  section  apply 
throughout  this  subpart. 

(a)  Certificate  is  the  document  the 
FTA  issues  representing  a  beneficial 
fractional  interest  in  a  Pool  (Pool 
Certificate),  or  an  undivided  interest  in 
the  entire  guaranteed  portion  of  an 
individual  7(a)  guaranteed  loan  that  is 
sold  separately. 

(b)  Current  means  that  no  repayment 
6t)m  a  Borrower  to  a  Lender  is  over  29 
days  late  measured  from  the  due  date  of 
the  payment  on  the  records  of  the  FTA's 
central  registry  (Pools)  or  the  entity 
servicing  the  loan  (individual 
guaranteed  portion). 

(c)  FTA  is  the  SBA's  fiscal  and 
transfer  agent. 

(d)  Note  Rate  is  the  interest  rate  on 
the  Borrower's  note. 

(e)  Net  Rate  means  the  interest  rate  on 
an  individual  guaranteed  portion  in  a 
Pool. 

(f)  Payment  date  is  the  date  that  the 
FTA  deposits  checks  in  the  U.S.  mail. 
SBA  may  change  the  date  or  method  of 
payment  by  publishing  a  document  in 
the  Federal  Register. 

(g)  Pool  is  an  aggregation  of  SBA 
guaranteed  portions  of  loans  made  by 
Lenders. 

(h)  Pool  Assembler  is  a  financial 
institution  that: 


Certificates 

f  120.610    Psscrlptlon  ol  Ceitlllcalas. 

(a)  General  form  and  content.  Each 
Certificate  must  be  registered  with  the 
FTA  (no  bearer  Certificates).  SBA  must 
approve  the  terms  of  the  Certificate. 

(b)  Face  amount  of  Pool  Certificate. 
The  face  amount  of  a  Pool  Certificate 
cannot  be  less  than  a  specified 
minimiiTn  amount  and  must  be  in 
increments  which  SBA  may  specify 
(except  for  one  Certificate  in  each  Pool). 
SBA  may  change  these  requirements  by 
issuing  a  document  in  the  Federal 
Register  after  analyzing  market 
conditions  and  program  experience. 

(c)  Payment  Terms  for  Pool 
Certificates.  Principal  installments  and 
interest  payments  are  based  on  the 
unpaid  principal  balance  of  the  portion 
of  the  Pool  represented  by  a  Pool 
Certificate.  Ail  prepayments  on  loans  in 
the  Pool  must  be  passed  through  to  the 
Registered  Holders  on  the  payment  date. 

^)  Payment  Terms  for  Certificates 
which  represent  individual  guaranteed 
portions.  Principal  installments  and 
interest  payments  are  based  on  the 
impaid  principal  balance  of  the  entire 
SBA  guaranteed  portion  of  the  loan.  The 
Certificate  must  provide  for  a  pro  rata 
pass  through  to  the  Registered  Holder  of 
payments  which  the  FTA  receives  from 
a  Lander  or  any  entity  servicing  the 
loan. 

f  120.611    Description  of  Pods  backing 
Pool  Certlflcatas. 

(a)  Pool  characteristics.  (1)  When  the 
FTA  issues  a  Pool  Certificate,  each  Pool 
must  have: 

(i)  A  minimiun  number  of  guaranteed 
portions  of  loans; 

(ii)  A  minimiun  aggregate  principal 
balance  of  the  guaranteed  portions; 

(iii)  A  maximum  percentage  of  the 
Pool  which  an  individual  guaranteed 
portion  may  constitute; 

(iv)  A  maximiun  allowable  difference 
between  the  highest  and  lowest  note 
interest  rates: 

(v)  A  maximiun  allowable  difference 
between  the  remaining  terms  to 
maturity  of  the  loans  in  the  Pool;  and 

(vi)  A  minimum  weighted  average 
maturity  at  Pool  formation. 

(2)  SBA  may  adjust  the  Pool 
characteristics  periodically  based  upon 


program  experience  and  market 
conditions. 

(b)  Interest  rate  on  Pool  Certificate. 
The  interest  rate  on  a  pool  Certificate 
must  be  equal  to  the  lowest  net  rate  on 
any  individual  guaranteed  portion  in 
the  pool. 

(c)  Redemption  of  Certificate.  The 
FTA  and  SBA  may  redeem  a  pool 
Certificate  because  of  prepayment  or 
default  of  all  loans  constituting  the  pool. 

{120.612   What  kMns  are  ellgiMe  to  back 
Cortlflcaies? 

(a)  Pool  Certificates  are  backed  by  the 
SBA  guaranteed  portions  of  loans 
comprising  the  Pool.  An  individual 
Certificate  is  backed  by  the  entire  SBA 
guaranteed  portion  of  a  single  loan. 
Each  such  loan  must: 

(1)  Be  current  as  of  the  date  the  Pool 
is  formed  or  the  individual  loan  is 
initially  sold  in  the  Secondary  Market; 

(2)  Be  guaranteed  under  the  Act;  and 

(3)  Meet  such  other  standards  as  SBA 
may  determine  to  be  necessary  for  the 
successful  operation  of  the  pooling 
program. 

(b)  With  respect  to  any  Pool,  the  loans 
must  meet  the  SBA  standards  in  effect 
at  the  time  the  Pool  is  formed. 

1120.613   Wlwt  Is  a  Secondary 
PartlcipaMon  QMaranlae  Agiasmsnt? 
Wh«i  a  Lender  wants  to  sell  the 
guaranteed  portion  of  a  loan,  it  enters 
into  a  Secondary  Participation 
Guarantee  Agreement  ("SPGA")  with 
SBA  and  the  purchaser  of  the 
guaranteed  portion.  The  terms  of  sale 
between  the  Lender  and  the  purchaser 
cannot  require  the  Lender  or  SBA  to 
repurchase  except  in  accordance  with 
the  terms  of  the  SPGA.  Before  execution 
of  the  agreement,  the  Lender  must: 

(a)  Documents.  Submit  to  SBA  a  copy 
of  the  SPGA,  the  note,  and  such  other 
documents  as  SBA  may  require; 

(b)  Full  Disbursement.  Disburse  to  the 
Borrower  the  full  amount  of  the  loan; 
and 

(c)  Guarantee  Fees  Paid.  Pay  SBA  all 
guarantee  fees  in  full. 

The  SBA  Guarantee  of  a  Certificate 

1120.620   ThsSBAsuarantseofaPool 
Certificate. 

(a)  Extent  of  Guarantee.  SBA 
guarantees  to  a  Registered  Holder  the 
timely  payment  of  principal  and  interest 
installments  and  any  prepaymmit  or 
other  recovery  of  principal  on  the 
underlying  loans  to  which  the 
Registered  Holder  is  entitled.  If  the 
Borrower  of  a  loan  in  a  Pool  backing  the 
Certificates  does  not  make  a  required 
installment  payment,  SBA  through  the 
FTA  must  make  advances  to  maintain 
the  schedule  of  interest  and  principal 


paymoats  to  the  Registered  Holdere 
until  SBA  purchases  the  guaranteed 
portion. 

(b)  SBA  guarantee  backed  by  full  faith 
and  credit.  SBA's  guarantee  of  the  Pool 
Certificate  is  backed  by  the  full  faith  and 
credit  of  the  United  States. 

f120.621    TheSBAguwanteeofa 
CertHlcate  representing  an  IndivkkMl 
guaranteed  portkMi. 

(a)  Extent  of  SBA  guarantee.  With 
respect  to  individual  SBA  guaranteed 
portions  sold  in  the  Secondary  Market, 
SBA  guarantees  to  purchase  from  the 
Registered  Holder  the  guaranteed 
portion  for  an  amount  equal  to  the 
unpaid  principal  and  accrued  interest 
due  on  tbe  guaranteed  portion  of  the 
note  as  of  the  date  of  SBA's  purchase, 
less  deductions  for  applicable  fiees.  As 
opposed  to  the  SBA  guarantee  with 
respect  to  pooled  loans,  SBA  does  not 
guarantee  timely  payment  on  individual 
guaranteed  portions. 

(b)  What  triggers  the  SBA  guarantee. 
SBA's  guarantee  to  the  Registered 
Holder  may  be  called  upon  when: 

(1)  The  Borrower  remains  in  uncured 
defeult  for  60  days  on  payments  of 
principal  or  interest  due  on  the  note; 

(2)  The  Lender  fails  to  send  to  the 
FTA  payments  it  received  bom  die 
Borrower;  or 

(3)  The  FTA  fails  to  send  to  the 
Registered  Holder  any  payments  it  has 
received  from  the  Lender. 

(c)  Full  faith  and  credH.  SBA's 
guarantee  to  the  Registered  Holder  is 
unconditional  and  is  backed  by  the  full 
faith  and  credit  of  the  United  States. 

Pool  Asaemblen 

§  120^0    Qualifications  to  be  a  Pod 
Assembier. 

(a)  Application  to  become  Pool 
Assembler.  The  application  to  become  a 
Pool  Assembler  is  available  fit>m  the 
AA/FA.  In  order  to  quaUfy  as  a  Pool 
Assembler,  an  entity  must  send  the 
application  to  the  AA/FA,  with  an 
appUcation  fee,  and  certify  that  it: 

(1)  Is  regulated  by  the  appropriate 
agency  as  defined  in  section  3(a)(34)(G) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78c(a)(34)(G)); 

(2)  Meets  all  financial  and  other 
applicable  requirements  of  its  regulatory 
authority  and  the  Government 
Securities  Act  of  1986,  as  amended  (Pub. 
L.  99-571,  100  Stat.  3208); 

(3)  Has  the  financial  capability  to 
assemble  acceptable  and  eligible 
guaranteed  loan  portions  in  sufficient 
quantity  to  support  the  issuance  of  Pool 
Certificates;  and   , 

(4)  Is  in  good  standing  with  SBA  (as 
the  AA/FA  determines),  the  Office  of 
the  Comptroller  of  the  Currency 


("OCC")  if  it  is  a  national  bank,  the 
Federal  Deposit  Insurance  Corporation 
if  it  is  not  a  national  bank,  or  the 
National  Association  of  Securities 
Dealers. 

(b)  Approval  by  SBA.  After  SBA 
approves  the  application  to  become  a 
Pool  Assembler,  the  entity  may  submit 
Pool  applications  to  the  FTA. 

(c)  Conduct  of  business  by  Pool 
Assembler.  An  entity  continues  to 
qualify  as  a  Pool  Assembfer  so  long  as 
it: 

(1)  Meets  the  ehgibility  standards,  in 
paragraph  (a)  of  this  section; 

(2)  Conducts  its  business  in 
accordance  with  SBA  regulations  and 
accepted  securities  or  banking  industry 
practices,  ethics,  and  standards;  and 

(3)  Maintains  its  books  and  records  in 
accordance  with  generally  accepted 
accounting  principles  or  in  accordance 
with  the  guidelines  of  the  regulatory 
body  governing  its  activities. 

i  120.631    Suspension  or  Isnnlnallon  of 
mgnnny  oi  moi  AaawnDMr. 

(a)  Suspension  or  termination.  The 
AA/FA  may  suspend  a  Pool  Assembler 
from  operating  in  the  Secondary  Market 
for  up  to  18  months  or  terminate  its 
eligibility,  if  the  Pool  Assembler  (and/or 
its  Associates): 

(1)  Does  not  comply  with  any  of  the 
requirements  in  §  120.630(a)  and  (c); 

(2)  Has  been  indicted  or  otherwise 
formally  charged  with,  or  convicted  of, 
a  misdemeanor  or  felony; 

(3)  Has  received  an  adverse  final  dvil 
judgment  that  it  has  oHiunitted  a  breach 
of  trust  or  a  violation  of  a  law  or 
regulation  protecting  the  integrity  of 
business  transactions  or  relationships; 

(4)  Has  not  formed  a  Fool  for  at  least 
3  years;  or 

(5)  Is  under  investigation  by  its 
regulating  authority  for  activities  which 
may  afiiect  its  abiUty  to  participate  in  the 
Secondary  Market.  * 

(b)  Suspension  procedures.  The  AA/ 
FA  shall  notify  a  Pool  Assembler  by 
certified  mail,  return  receipt  requested, 
of  the  decision  to  suspend  and  the 
reasons  therefore  at  least  10  business 
days  prior  to  the  effective  date  of  the 
suspension.  The  Pool  Assembler  may 
appeal  the  suspension  made  under  this 
section  pursuant  to  the  procedures  set 
forth  in  part  134  of  this  chapter.  The 
action  of  the  AA/FA  shall  remain  in 
effect  pending  resolution  of  the  appeal. 

(c)  Notice  of  termination.  In  order  to 
terminate  a  Pool  Assembler's  eligibility, 
the  AA/FA  must  issue  an  order  to  show 
cause  why  the  SBA  should  not 
terminate  the  Pool  Assembler's 
participation  in  the  Secondary  Market. 
The  Pool  Assembler  may  appeal  the 
termination  made  under  this  section 
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pursuant  to  procedures  set  forth  in  part 
134  of  this  chapter.  The  action  of  the 
AA/FA  shall  remainj  in  efiiect  pending 
resolution  of  the  apj^eal. 

SatoofCwtiflcatM| 

|i20ie40   AdmhiiainldonofttMPooland 
MMduai  guaranlMd  portloM. 

(a)  FTA  responsibility.  The  FTA  has 
the  responsibility  to  administer  each 
Pool  or  individual  guaranteed  portion.  It 
shall  maintain  a  registry  of  Registered 
Holders  and  other  information  as  SBA 
requires. 

(b)  Self-liquidating.  Each  Pool  or 
individual  guarante#d  portion  in  the 
Secondary  Market  i9  self-liquidating 
because  of  Borrowel  payments  or 
prepayments,  redenipticm  by  SBA,  and/ 
or  payments  by  SBA  or  the  Lender  after 
default  by  the  BorroMrer.  There  is  no 
substitution  of  the  gparanteed  portions 
of  existing  loans  for  defaulted  loans. 

(c)  SBA's  rig^t  to  $ubrogation.  If  SBA 
pays  a  claim  under  |  guarantee  with 
respect  to  a  Certificate  issued  under  this 
subpart,  it  must  be  subrogated  fully  to 
the  rights  satisfied  by  sudi  payment. 

(d)  SBA  ownership  rights  not  limited. 
No  Federal.  State  or  local  law  can 
preclude  or  limit  tb^  exercise  by  SBA  of 
its  ownership  rights  in  the  portions  of 
loans  constituting  the  Pool  against 
which  the  Certificates  are  issued. 

1120.641    DtockMuN  to  purchnera^ 

(a)  Information  ta  purchaser.  Prior  to 
any  sale,  the  Pool  Assembler,  Registered 
Holder  of  a  Certificate  representing  an 
individual  guaranteed  portion,  or  any 
subsequent  seller  miust  disclose  to  the 
purchaser,  either  orally  or  in  writing, 
information  on  the  (erms,  conditions, 
and  yield  as  described  in  the  SBA 
Secondary  Market  Program  Guide. 

(b)  Information  on  transfer  document. 
The  seller  must  provide  the  same 
information  descrifaJBd  in  paragraph  (a) 
of  this  section  in  w^ting  on  the  transfer 
document  when  the  seller  submits  it  to 
the  FTA.  After  the  sale  of  an  individual 
Certificate,  the  FTA  will  provide  the 
disclosure  information  in  writing  to  the 
purchaser. 

(c)  Information  irt  prospectus.  If  the 
Registered  Holder  is  a  trust,  investment 
Pool,  mutual  fund  <)r  other  security,  it 
must  disclose  the  information  in  (a) 
above  to  investors  t)irough  a  prospectus 
and  other  promotiolial  material  if  a 
Certificate  or  Pool  Certificate  is  placed 
into  or  used  as  the  backing  for  the 
investment  vehicle. 

{120.642    naquiramiNits  bafor*  the  FTA 
IMIMS  Pod  Cartflcales. 

Before  the  FTA  issues  any  Pool 
Certificate,  the  Po(4  Assembler  must 
deliver  to  it  the  following  documents: 


(a)  A  properly  completed  Pool 
application  form; 
0))  Either: 

(1)  Certificates  evidencing  the 
guaranteed  portions  comprising  the 
Pool;  or 

(2)  An  executed  SPGA  and  related 
documentation  for  the  loans  whose 
guaranteed  portions  are  to  be  part  of  the 
Pool:  and 

(c)  Any  other  documentation  which 
SBA  may  require. 

§120.643    RaqutoanMntabaforathaFTA 
taauaa  1h»  OarlMcato  for  an  hidlvMuBi 


(a)  FTA  issuance  of  initial  Certificate. 
Before  the  FTA  can  issuff  the  initial 
Certificate  for  a  particular  guaranteed 
portion,  the  original  seller  must  provide 
the  following  documents  to  the  FTA: 

(1)  An  executed  SPGA; 

(2)  A  copy  of  the  note  representing  the 
guaranteed  loan;  and 

(3)  Any  other  docimientation  which 
SBA  may  require. 

(b)  Review  of  documentation.  SBA 
may  review  or  require  the  FTA  to 
review  any  docimientation  before  the 
FTA  issues  a  Certificate. 

S  120.644    Sato  of  individual  SBA 
guarantoad  portion. 

(a)  Amount  of  Certificate.  Each 
Certificate  which  represents  the 
guaranteed  portion  of  a  single  loan  must 
be  for  the  entire  amount  of  the 
guaranteed  portion. 

(b)  General  rule  on  transferability  of 
Certificate.  Each  such  Certificate  is 
transferable  only  on  the  books  and 
records  of  the  FTA  or  SBA. 

(c)  Lender  cannot  purchase 
guaranteed  portion  of  loan  it  made.  The 
Lendef  (or  its  Associate)  that  made  the 
loan  cannot  purchase  the  guaranteed 
portitm  in  the  Secondary  Market.  If  a 
Lender  does  purchase  the  guaranteed 
portion  of  one  of  its  own  loans,  it  shall 
not  have  the  unconditional  guarantee  of 
SBA. 

(d)  Prepayment  or  default.  The 
prepayment  of  the  underlying  loan  or  a 
default  on  such  loan  %vill  trigger  the 
redemption  of  the  Certificate  by  FTA/ 
SBA  in  accordance  with  the  procedures 
prescribed  in  the  SPGA. 

{120.64S   TransfaraofCertttlcatoa. 
(a)  General  rule.  Certificates  are 
transferable.  Transfers  in  the  Secondary 
Marieet  must  comply  with  Article  8  of 
the  Uniform  Commercial  Code  of  the 
State  of  New  York.  The  seller  must  use 
the  detached  form  of  assignment  (SBA 
Form  1088),  unless  the  seller  and 
purchaser  choose  to  use  another  form 
which  the  SBA  approves.  The  FTA  may 
refuse  to  issue  a  Certificate  until  it  is 


satisfied  that  the  documents  of  transfer 
are  complete. 

(b)  Transfer  on  FTA  records.  In  order 
for  the  transfer  of  a  Certificate  to  be 
efiiactive  the  FTA  or  SBA  must  reflect  it 
on  their  records. 

(c)  Contents  of  letter  of  transmittal 
accompanying  the  transfer  of 
Certificates.  (1)  A  letter  of  transmittal 
must  accompany  each  Certificate  which 
a  Registered  Holder  submits  to  the  FTA 
for  transfer.  The  Registered  Holder  must 
supply  the  following  information: 

(i)  Pool  number,  ifapplicable; 

(ii)  Certificate  number, 

(iii)  Name  of  purchaser  of  Certificate; 

(iv)  Address  and  tax  identification 
number  of  the  purchaser; 

(v)  Name  and  telephone  nimiber  of 
the  person  handling  or  facilitating  the 
transfer; 

(vi)  Instructions  for  the  delivery  of  the 
new  Certificate. 

(2)  With  this  information,  the  seller  of 
the  Certificate  must  send  the  fee  which 
the  FTA  charges  for  this  service.  The 
FTA  will  supply  fee  information  to  the 
seller. 

Fiscal  and  Transfer  Agent  (FTA) 

$120,650    Regiatration  duties  of  FTA  in 
Secondary  MarfcoL 

The  FTA  registers  all  Certificates. 
This  means  it  issues,  transfers  title  to, 
and  redeems  them.  All  financial 
transactions  relating  to  a  guaranteed 
portion  of  a  loan  flow  through  the  FTA. 
The  FTA  must  keep  the  central  registry 
current,  using  the  following  information 
required  for  each  registration: 

(a)  The  Lender  that  made  and  sold  the 
loan; 

(b)  The  interest  rate  paid  by  the 
Borrower  to  the  Lender  (including 
whether  the  rate  is  fixed  or  variable); 

(c)  The  Lender's  servicing  fee; 

(d)  The  purchaser; 

(e)  The  price  paid  by  the  purchaser, 

(f)  The  interest  rate  paid  on  the 
Certificate  or  Pool  Certificate; 

(g)  The  fees  which  the  FTA  charges  to 
register  and  issue  Certificates;  and 

(h)  Any  other  information  which  SBA 
requires. 

§120.661    Claim  to  FTA  by  Reglsterad 
Holder  to  replace  Certificato. 

(a)  To  replace  a  Certificate  because  of 
loss,  theft,  destruction,  mutilation,  or 
defacement,  the  Registered  Holder  must: 

(1)  Give  the  FTA  information  about 
the  Certificate  and  the  facts  relating  to 
the  claim; 

(2)  File  an  indemnity  bond  acceptable 
to  SBA  and  the  FTA  writh  a  surety  to 
protect  the  interests  of  SBA  and  the 
FTA; 

(3)  Pay  the  FTA  its  fee  to  replace  a 
Certificate;  and 
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(4)  Use  an  affidavit  of  loss  (form 
available  from  the  FTA)  to  report: 

(i)  The  name  and  address  of  the 
Registered  Holder  (and  the  name  and 
capacity  of  any  representative  actually 
filing  the  claim); 

(ii)  The  Certificate  by  Pool  number,  if 
applicable; 

(iii)  The  Certificate  number; 

(iv)  The  original  principal  amount; 

(v)  llie  name  in  which  the  Certificate 
was  registered; 

(vi)  Any  assignment,  endorsement  or 
other  writing  on  the  Certificate;  and 

(vii)  A  statement  of  tbe  circumstances 
of  the  theft  or  loss. 

(b)  When  the  FTA  receives  notice  of 
the  theft  or  loss,  it  will  stop  any  transfer 
of  the  Certificate.  The  Registered  Holder 
must  send  to  the  FTA  all  available 
portions  of  a  mutilated  or  defaced 
Certificate.  When  the  Registered  Holder 
completes  these  steps,  the  FTA  will 
replace  the  Certificate. 

§120.662    FTA  fees. 

The  FTA  may  charge  reasonable 
servicing  fees,  transfer  kes,  and  other 
fees  as  the  SBA  and  FTA  may  negotiate 
under  contract. 

Suspension  or  Revocation  of 
Participant  in  Secondary  Market 

§  1 20.660    Suspension  or  revocation. 

(a)  Suspension  or  revocation  of 
Lender,  broker,  dealer,  or  Regfstered 
Holder  for  violation  of  Secondary 
Market  rules  and  regulations.  The  AA/ 
FA  may  suspend  or  revoke  the  privilege 
of  a  Lender,  broker,  dealer,  or  Registered 
Holder  to  sell,  purchase,  broker,  or  deal 
in  loans  or  Certificates  for: 

(1)  Committing  a  serious  violation,  in 
SBA's  discretion,  of: 

(i)  The  rules  and  regulations  of  the 
Secondary  Market;  or 

(ii)  Any  provisions  in  the  contracts 
entered  into  by  the  parties,  including 
SBA  Forms  1085, 1086, 1088  and  1454; 
or 

(2)  Knowingly  submitting  false  or 
fiaudulent  information  to  the  SBA  or 
FTA. 

(b)  Additional  rules  for  suspension  or 
revocation  of  broker  or  dealer.  In 
addition  to  acting  under  paragraph  (a)  of 
this  section,  the  AA/FA  may  suspend  or 
revoke  any  broker  or  dealer  from  selling 
or  otherwise  dealing  in  Certificates  in 
the  Secondary  Market  if: 

(1)  Its  supervisory  agency  has  revoked 
or  suspended  the  broker  or  dealer  from 
engaging  in  the  securities  business,  or  is 
investigating  the  firm  or  broker  for  a 
practice  which  SBA  considers,  in  its 
sole  discretion,  to  be  relevant  to  the 
broker's  or  dealer's  fitness  to  participate 
in  the  Secondary  Market; 


(2)  The  broker  or  dealer  has  been 
indicted  or  otherwise  formally  charged 
with  a  misdemeanor  or  felony  which 
bears  on  its  fitness  to  participate  in  the 
Secondary  Market;  or 

(3)  A  final  civil  judgment  is  entered 
holding  that  the  broker  or  dealer  has 
committed  a  breach  of  trust  or  a 
violation  of  any  law  or  regulation 
protecting  the  integrity  of  business 
transactions  or  relationships. 

(c)  Notice  to  suspend  or  revoke.  The 
AA/FA  shall  notify  the  affected  party  in 
writing,  providing  the  reasons  therefore, 
at  least  10  business  days  prior  to  the 
effective  date  of  the  suspension  or 
revocation.  The  affected  party  may 
appeal  the  suspension  or  revocation 
made  under  this  section  pursuant  to  the 
procedures  set  forth  in  part  134  of  this 
chapter.  The  action  of  the  AA/FA  shall 
remain  in  effect  pending  resolution  of 
the  appeal.  Revocation  shall  last  a 
minimum  of  5  years. 

Subpart  6— Microloan  Demonstration 
Program 

§120.700    What  ia  tha  IMIcrolcan  Program? 

(a)  The  Microloan  Demonstration 
Program  assists  women,  low  income 
individuals,  minority  entrepreneurs, 
and  other  small  businesses  ("Microloan 
Borrowera")  who  need  smaller  amounts 
of  financial  assistance,  but  still  have 
limited  access  to  credit.  The  program 
has  been  authorized  through  September 
30, 1997. 

(b)  Under  this  program,  SBA  makes 
direct  and  guaranteed  loans  to 
Intermediaries  (as  defined  below)  who 
use  the  proceeds  to  make  loans  to 
Microloan  Borrowers.  SBA  also  may 
make  grants  to  these  Intermediaries  to 
be  used  for  marketing,  management,  and 
technical  assistance  to  the  Microloan 
Borrowers. 

(c)  SBA  also  may  make  grants  to 
qualified  non-profit  entities,  who  are 
not  Intermediaries,  to  provide" 
marketing,  management  and  technical 
assistance  to  Microloan  Borrowers 
seeking  to  start  or  enlarge  small 
busin^ses. 

(d)  An  Intermediary  cannot  operate  in 
more  than  one  state  unless  the  AA/FA 
determines  that  it  would  be  in  the  best 
interests  of  the  small  business 
community  to^operate  across  state  lines. 

§120.701    Definitions. 

(a)  Deposit  account  is  a  demand,  time, 
savings,  passbook,  or  similar  account 
maintained  with  an  insured  depository 
institution  (not  including  an  account 
evidenced  by  a  Certificate  of  Deposit). 

(b)  Economically  Distressed  Area  is  a 
county  or  equivalent  division  of  local 
government  of  a  state  in  which. 


according  to  the  most  recent  available 
data  6x>m  the  United  States  Bureau  of 
the  Census,  40  percent  or  more  of  the 
residents  have  an  annual  income  that  is 
at  or  below  the  poverty  level. 

(c)  Grant  is  a  Federal  award  of  money, 
or  property  in  lieu  of  money  (including 
cooperative  agreements)  to  an  eligible 
grantee  that  must  accoimt  for  its  use. 
The  term  does  not  include  the  provision 
of  technical  assistance,  revenue  sharing, 
loans,  loan  guarantees,  interest 
subsidies,  insurance,  direct 
appropriations,  or  any  fellowship  or 
other  lump  sum  award. 

(d)  Insured  depository  institution  has 
the  same  meaning  as  in  section  3(c)  of 
the  Federal  Deposit  Insurance  Act,  12 
U.S.C.  1813(c). 

(e)  Intermediary  is  an  entity 
participating  in  the  Microlqpn 
Demonstration  Program  which  has  made 
and  serviced  microloans  to  small 
businesses  for  at  least  one  year,  and 
which  provides  marketing, 
management,  and  technical  assistance  to 
its  Microloan  Borrowers.  It  may  be: 

(1)  A  private,  nonprofit  community 
development  corporation  or  other 
entity; 

(2)  A  consortium  of  private,  nonprofit 
community  development  corporations 
or  other  entities; 

(3)  A  quasi-governmental  economic 
development  entity,  other  than  a  State, . 
county,  municipal  government  or  any 
agency  thereof;  or 

(4)  An  agency  of  or  a  non-profit  entity 
established  by  a  Native  American  Tribal 
Government. 

(0  Microloan  is  a  short-term,  fixed 
interest  rate  loan  of  not  more  than 
$25,000  made  by  an  Intermediary  to  an 
eligible  small  business. 

(g)  Non-Federal  sources  are  funds 
acquired  from  sources  other  than  the 
Federal  Government  and  may  include 
indirect  costs  or  in-kind  contributions 
paid  for  under  non-Federal  programs. 

(h)  Specialized  Intermediary  means 
an  Intermediary  which  maintains  a 
portfolio  of  microloans  averaging  $7,500 
or  less. 

§120.702    Are  there  limits  on 
Intermediaries  or  loans? 

(a)  SBA  will  not  allow  a  quasi- 
governmental  Intermediary  to 
participate  in  the  program  unless: 

(1)  No  othenvise  eligible  organization 
applies;  or 

(2)  SBA  determines  that  participation 
by  a  quasi-governmental  Intermediary  is 
in  the  public  interest. 

(b)  In  selecting  Intermediaries,  SBA 
will  give  priority  to  Specialized 
Intermediaries. 

(c)  SBA  will  not  loan  more  than  $2.5 
million  collectively  per  year  to  the 
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Intermediaries  opwafng  in  any  one 
SUrte. 


liaOiTW   Howdola^lylo 


(a)  Application  Prapess.  SBA 
periodically  will  8oli<at  applications 
from  prospective  Intermediaries  in  a 
Program  AnnouncemlBnt  or  Request  For 
Proposal  informing  you: 

(1)  Whwe  to  obtain  an  applic^on 
package: 

(2)  The  deadline  fat  submitting  your 
application; 

(3)  Where  to  deliver  your  completed 
appUcation. 

(b)  Documentation  in  support  of  your 
application.  Your  application  must 
include  a  detailed  narrative  statement 
describing: 

(1)  The  typ^  of  businesses  which  you 
have  asnsted  in  the  past  and  those  you 
intend  to  assist  with  Microloans; 

(2)  The  average  size  of  the  loans 
whidi  you  have  made  in  the  past  and 
the  average  size  of  yqur  intended 
Microloans; 

(3)  The  extent  to  which  you  will  make 
loans  to  small  businesses  in  rural  areas; 

(4)  The  geographic  area  in  which  you 
intend  to  operate,  in<Uuding  a 
description  of  the  ecencnnic  and 
demographic  conditions  existing  in  your 
intended  area  of  opelations; 

(5)  The  availability  and  cost  of 
obtaining  credit  for  stnall  businesses  in 
your  area; 

(6)  Your  experience  and  qualifications 
in  providing  marketing,  management, 
and  technif^  assistatice  to  small 
businesses; 

(7)  Any  plan  you  riay  have  to  use 
other  technical  assistance  (such  as 
counselors  firom  the  Service  Corps  of 
Retired  Executives)  to  help  your 
microloan  borrower^ 

(c)  Evaluation.  In  Evaluating 
applications  to  become  Intermediaries, 
SBA  shall  select  applicants  that  ensure 
the  appropriate  availability  of 
Microloans  for  small  businesses  in  all 
industry  and  business  sectors  located  in 
both  rural  and  urban  areas. 

f120.704   vmal  is  myjUnancial 
ttunUftuUonf  I 

You  must  contribute  from  non- 
Federal  sources  an  amount  equal  to  15% 
of  any  loan  that  you  receive  from  SBA. 
The  contribution  ma[y  not  be  borrowed. 

§120.706    Mcroloen  ItawoMng  Fund. 

You  must  establish  a  Microloan 
Revolving  Fund  ("MRF")  in  an  interest- 
bearing  Deposit  Account  into  which  you 
must  deposit  your  contributions  from 
non- Federal  sources  the  proceeds  from 
SBA  loans,  and  payments  from  your 
Microloan  Borrowers.  You  may  only 


withdraw  from  this  account  the  money 
needed  to  establish  the  Loan  Loss 
Reserve  Fund  (§  120.706).  proceeds  for 
each  Microloan  you  make,  and  any 
payments  which  you  owe  to  SBA. 


UMI 


f  120.706    Loan  LoM  Reasfve  Fund. 

(a)  General.  You  must  establish  a 
Loan  Loss  Reserve  Fund  ("LLRF")  in  an 
interest-bearing  Deposit  Accoimt.  The 
purpose  of  the  LLRF  is  to  account  for 
any  shortage  in  the  MRF  caused  by 
delinquencies  or  losses  on  your 
microloans.  You  must  maintain  the 
LLRF  until  you  have  repaid  all 
obligations  which  you  owe  to  SBA. 

(b)Leve/  of  Loan  Loss  Reserve  Fund 
in  first  year.  In  your  first  year  as  an 
Intermediary,  the  balance  on  deposit  in 
the  LLRF  must  equal  not  less  than  15% 
of  the  total  outstanding  balance  of  all 
note?  receivable  owed  by  your 
Microloan  Borrowers. 

(c)  Level  of  Loan  Loss  Reserve  Fund  in 
subsequent  years.  In  subsequent  years  as 
an  Intermediary,  you  must  maintain  a 
balance  on  deposit  in  the  LLRF  at  a 
level  which  reflects  your  loss 
experience  as  determined  by  SBA.  The 
maximiun  amount  is  15%  of  the  total 
outstanding  balance  owed  by  yoiu- 
Microloan  Borrowers. 

f120.707   What  ai«  the  terms  and 
condraons  of  my  Intsnnsdiary  SBA  loan? 

(a)  Loan  Amount.  You,  together  with 
your  affiliates,  cannot  borrow  more  than 
$750,000  in  the  first  year  of  your 
participation  in  this  program.  In 
subsequent  years,  your  obligations  oM/ed 
to  SBA  caimat  exraed  an  aggregate  of 
$2,500,000. 

(b)  Repayment  terms.  During  the  first 
year  of  your  loan,  you  do  not  have  to 
make  any  payments,  but  interest  accrues 
from  the  c^te  that  SBA  disburses  the 
loan  [ffoceeds  to  you.  After  that,  SBA 
will  determine  your  periodic  pajmients. 
The  loen  must  be  repaid  within  10 
years. 

(c)  Interest  rate.  If  you  are  a 
Specialized  Intermediary,  your  interest 
rate  is  equal  to  the  rate  applicable  to  5- 
year  obligations  of  the  United  States 
Treasury,  adjusted  to  the  nearest  one- 
eighth  percent,  less  2  percent; 
od^rwise,  your  interest  rate  is  equal  to 
the  rate  applicable  to  5-year  obligations 
of  the  United  States  Treasury,  adjusted 
to  the  nearest  one-eighth  percent,  less 
1.25  percent. 

(1)  In  determining  the  applicable 
interest  rate,  SBA  will  measure  the 
average  size  of  the  microloans  for  each 
of  your  sites  or  offices.  For  purposes  of 
this  section,  the  terms  "office"  or  "site" 
shall  mean  a  fixed,  existing,  geographic 
location  established  at  a  specific 
address. 


(2)  At  the  end  of  your  first  year  of 
participation  in  this  program,  SBA 
determines  whether  your  actual  lending 
practices  qualify  you  as  a  Specialized 
Intermediary.  SBA  then  applies  the 
applicable  interest  rate  retroactively 
(making  adjustments  to  interest  accrued 
on  your  loan). 

(3)  On  the  aimiversary  date  of  the  first 
year  interest  rate  calculation  (second 
and  all  later  years),  SBA  will  determine 
whether  your  cumulative  actual  lending 
practices  qualify  you  as  a  Specialized 
Intermediary.  SBA  will  apply  the 
applicable  rate  for  that  year. 

(d)  Collateral.  As  security  for 
repayment  of  yoitf  SBA  loan,  you  must 
pledge  to  SBA  a  first  lien  position  in 
your  MRF,  LLRF,  and  all  notes 
receivable  bom  youi  Microloans. 

(e)  Default.  If  for  any  reason  you  are 
uniable  to  pay  SBA  when  due,  SBA  may 
accelerate  matiuity  of  your  loan  and 
demand  payment  in  full.  In  this  event, 
or  if  you  violate  this  part  or  the  terms 
of  your  loan  agreement,  you  must 
surrender  possession  of  all  collateral 
described  in  paragraph  (d)  of  this 
section  to  SBA.  You  are  not  obligated  to 
pay  SBA  any  loss  or  deficiency  which 
may  remain  after  liquidation  of  the 
collateral  unless  the  loss  was  caused  by 
your  fraud,  negligence,  violation  of  any 
of  the  ethical  requirements  of  §  120.140, 
or  violation  of  any  other  provision  of 
this  part. 

(f)  Fees.  SBA  does  not  charge  you  any 
fees  for  a  loan  under  this  program.  You 
may,  however,  pay  minimal  closing 
costs  to  third  parties,  such  as  filing  and 
recording  fees. 

fl20.70e   Wlwt  conditions  apply  to  my 
loana  to  MteraloM  Borrewera? 

(a)  General.  You  may  make 
Microloans  to  any  small  business 
eligible  to  receive  financial  assistance 
under  this  Part.  You  may  allow  your 
Borrower  to  use  loan  proceeds  only  for 
working  capital  and  acquisition  of 
matericds,  supplies,  furniture,  fixtures, 
and  equipment  You  must  exercise 
prudmt  lending  practices  because  SBA 
will  not  review  your  Microloans  for 
creditworthiness. 

(b)  Amount  and  maturity.  Generally, 
you  should  not  loan  more  than  $10,000 
to  any  Borrower.  You  may  loan  more 
than  $10,000  only  if  you  are  satisfied 
that  your  Borrower  is  unable  to  obtain 
financing  on  comparable  terms 
elsewhere  and  has  good  prospects  for 
success.  You  must  not  loan  more  than 
$25,000  to  any  Borrower,  iocluding 
affiliates.  Each  of  your  Microloans  must 
be  repaid  within  6  veare. 

(c)  Interest  rate.  (1)  The  maximiun 
interest  rate  that  you  can  charge  your 
Microloan  Borrowere  is: 


(i)  On  loans  of  more  than  $7,500,  the 
interest  rate  charged  on  your  SBA  loan, 
plus  7.75  percentage  points; 

(ii)  On  loans  of  $7,500  or  less,  the 
interest  rate  charged  on  your  SBA  loan, 
plus  8.5  percmtage  points. 

(2)  Until  the  determination  of  your 
interest  rate  by  SBA  at  the  end  of  the 
first  year,  you  should  quote  Microloan 
Borrowers  two  possible  interest  rates. 
You  may  collect  interest  at  the  higher 
rate.  After  your  interest  rate  is 
established  at  the  end  of  your  first  year, 
the  actual  interest  rate  for  your 
borrowere'  loans  will  be  set  and  their 
interest  payments  during  the  first  year 
adjusted. 

$120,709   What  records  and  reports  doea 
SBA  require? 

You  must  operate  in  accordance  with 
applicable  statutes,  regulations,  policy 
notices,  SBA's  Standard  Operating 
Procedures  (SOPs),  and  the  information 
in  your  application.  You  must  supply  to 
SBA  current  and  accurate  information 
about  all  operational  requirements,  and 
maintain  records  as  required  by  SBA. 

S  120.710    How  does  an  Intermediary  get  a 
grant  to  assist  IMIcroloan  Borrowers? 

(a)  General.  If  you  receive  a  loan  from 
SBA,  you  are  eligible  to  receive  a  grant 
from  SBA  equal  to  25  percent  of  the 
outstanding  balance  of  all  loans  made  to 
you  by  SBA.  You  must  contribute, 
solely  from  non-Federal  sources,  an 
amount  equal  to  25  percent  of  the  grant, 
unless  you  make  at  least  50  percent  of 
your  loans  to  small  businesses  located 
in  or  owned  by  residents  of  an 
Economically  Distressed  Area.  If  you 
make  at  least  25  percent  of  your  loans 
to  small  businesses  located  in  or  owned 
by  residents  of  an  Economically 
Distressed  Area,  you  will  be  eligible  to 
receive  an  additional  grant  from  SBA 
equal  to  5  percent  of  the  outstanding 
balance  of  all  loans  which  you  have 
received  from  SBA  (with  no  obligation 
to  contribute  additional  matching 
funds).  You  may  not  borrow  your 
contribution.  You  may  only  use  grant 
funds  to  provide  yoxu  Microloan 
Borrowere  with  marketing,  management, 
and  technical  assistance,  except  that 
you  may  use  up  to  15  percent  of  the 
grant  funds  to  provide  information  and 
technical  assistance  to  prospective 
Microloan  Borrowers.  You  may  not 
contract  to  have  any  other  person  or 
entity  provide  these  services. 

(b)  Specialized  Intermediary.  If  you 
are  a  Specialized  Intermediary,  you  are 
eligible  for  an  additional  grant  equal  to 
5  percent  of  the  total  outstanding 
balance  of  all  loans  which  you  have 
received  from  SBA.  You  are  not 
required  to  contribute  additional 


matching  funds.  You  must  use  the  grant 
proceeds  only  for  marketing, 
management  and  technical  assistance, 
(c)  Determining  eligibility.  SBA  will 
determine  your  eligibility  for  a  grant 
under  this  section  separately  for  each 
loan-making  office  or  site.  SBA  vrill 
measure  the  average  size  of  your 
Microloans  for  each  site  to  see  if  you 
qualify  for  the  extra  5  percent. 

§120.711    Does  SBA  provide  technical 
assistance  to  Intermediaries? 

SBA  may  procure  technica*!  assistance 
for  an  Intermediary  to  improve  its 
knowledge,  skill,  and  understanding  of 
microlending  by  awarding  a  grant  to  a 
more  experienced  Intermediary.  SBA 
may  also  obtain  such  assistance  for 
prospective  Intermediaries  in  areas  of 
the  country  that  are  either  underserved 
or  not  served  by  an  existing 
Intermediary. 

§120.712    Howdoeaanon-intarmediary 
get  a  grant? 

(a)  Grant  procedure  for  non- 
Intermediaries.  Any  nonprofit  entity 
that  is  not  an  Intermediary  may  apply  to 
SBA  for  a  grant.  To  qualify,  it  must 
submit  information  regarding  its  alnlity 
to  provide  marketing,  management,  and 
technical  assistance  to  Microloan 
Borrowers.  If  approved,  the  grant 
agreement  will  establish  the  terms  and 
conditions  of  the  grant. 

(b)  Number  and  amounts  of  grants.  In 
each  year  of  the  Microloan  program, 
SBA  may  make  no  more  than  25  grants 
to  non-Intermediaries  for  terms  of  up  to 
5  years.  A  grant  may  not  exceed 
$125,000. 

(c)  Contribution  by  nonprofit  entity. 
The  ncmprofit  entity  must  contribute  an 
amount  equal  to  20  percent  of  the  grant. 
The  contribution  from  the  nonprofit 
entity  shall  come  solely  fitim  non- 
Federal  sources,  and  may  include  direct 
costs  or  in-kind  contributions  paid  for 
under  non-Federal  programs. 

§  120.713    Does  SBA  guarantee  any  loans 
an  intermediary  obtaina  from  another 
aource? 

(a)  SBA  may  guarantee  not  less  than 
90  percent  of  no  more  than  10  loans  by 
for-profit  or  non-profit  entities  (or  an 
alliance  of  such  entities)  to 
intermediaries  in  urban  areas  and  no 
more  than  10  loans  by  such  entities  to 
intermediaries  in  Rural  Areas. 

(b)  Any  loan  under  this  section  shall 
have  a  term  of  10  years.  If  you  receive 
such  a  loan,  you  will  not  need  to  repay 
any  principal  or  interest  during  the  firat 
year,  although  the  interest  will  accrue. 
During  the  second  through  fifth  years, 
you  will  pay  interest  only.  During  the 
sixth  through  tenth  yeara  you  will  pay 
interest  and  fully  amortize  the  principal. 


(c)  The  interest  rate  on  any  loan  under 
this  section  shall  be  calculated  as 
described  in  §  120.707. 

Subpart  H—Oevetopment  Compafiy 
Loan  Program  (504) 

§120.800    What  is  the  purpose  of  the  504 
progrsm? 

As  authorized  by  Congress,  SBA  has 
established  this  program  to  foster 
economic  development,  create  or 
preserve  job  opportunities,  and 
stimulate  growth,  expansion,  and 
modernization  of  small  businesses. 

§120.801    How  Is  a  504  Protect  financed? 
A  small  business  may  apply  for  504 
financing  through  the  CDC  servicing  the 
area  in  which  the  business  is  located. 
SBA  issues  an  Authorization  if  it  agrees 
to  guarantee  part  of  the  funding  for  a 
Project.  Usually,  a  Project  requires 
interim  (construction)  financing  fix>m  an 
interim  lender  (often  the  same  lender 
that  later  provides  a  portion  of  the 
permanent  financing).  Generally, 
permanent  financing  of  the  Project 
consists  of  a  private  sector  loan  in  the 
amount  of  50  percent  of  the  Project  costs 
which  is  collateralized  by  a  first  lien  on 
the  Project  Property,  a  loan  made  with 
the  proceeds  of  a  CDC  Debenture  in  the 
amount  of  40  percent  of  the  Project 
costs,  collateralized  by  a  second  lien  on 
the  Project  Property,  and  a  contribution 
by  the  small  business  in  the  amount  of 
10  percent  of  the  Project  costs.  The 
Debenture  is  guaranteed  100  percent  by 
SBA  (with  the  full  faith  and  credit  of  the 
United  States),  and  sold  to  Underwriters 
who  form  Debenture  Pools.  Investors 
purchase  interests  in  Debenture  Pools 
and  receive  Certificates  representing 
ownership  of  all  or  part  of  a  Debentiuv 
Pool.  SBA  and  CDCs  use  various  agents 
to  facilitate  the  sale  and  service  of  the 
Certificates  and  the  orderly  flow  of 
funds  among  the  parties. 

§120.802    Definitions. 

The  following  terms  have  the  same 
meaning  wherever  they  are  used  in  this 
subpart.  Defined  terms  are  capitalized 
wherever  they  appear. 

Area  of  Operations  is  a  geographic 
area  in  which  a  CDC  conducts  its 
activities. 

Associate  DevelopmenfCompany 
(ADC)  is  an  entity  approved  by  SBA  to 
assist  CDCs  to  deliver  504  financing. 

Central  Servicing  Agent  (CSA)  is  an 
entity  that  receives  and  disburses  funds 
among  the  various  parties  involved  in 
504  financing  under  a  master  servicing 
agent  agreement  urith  SBA. 

Certificate  is  a  document  issued  by 
SBA  or  its  agent  representing  ownership 
of  all  or  part  of  a  Debenture  Pool. 
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D^)enture  is  an  oi^ligation  issued  by 
a  QX:  and  guaranteed  100  percent  by 
SBA.  the  proceeds  of  which  are  used  to 
fund  a  504  loan. 

Debenture  Pool  is  |an  aggregatton  of 
Debentures  formed  l^y  an  Underwriter. 

fob  Opportunity  ii  a  full  dme  (or 
equivalent)  permanent  job  created 
within  two  years  of  feceipt  of  504  funds, 
or  retained  in  the  co^nmunity  because  of 
a  504  loan. 

Net  Debenture  Proceeds  are  the 
portion  of  Debenture  proceeds  that 
finance  eligible  Proj^  costs  (excluding 
administrative  costs. 

Project  is  the  purcjiase  or  lease,  and/ 
or  improvement  or  renovation  of  long- 
term  fixed  assets  by  a  small  business, 
with  504  financing,  for  use  in  its 
business  operations. 

Project  Pmperty  is  one  or  more  long- 
term  fixed  assets,  such  as  land, 
buildings,  machinery,  and  equipment, 
acquired  or  improv^  by  a  small 
business,  with  504  financing,  for  use  in 
its  business  operations. 

Substantial  Increose  in 
Unemployment  is: 

(1)  A  reduction  of  one-third  or  more 
in  the  workforce  of  «  relocating  small 
business;  or  | 

(2)  An  increase  in|  unemployment  in 
a  redevelopment  area  (as  designated  by 
the  Department  of  Qommerce),  a  Labor 
Surplus  Area  (designated  by  the 
Department  of  Labor),  or  in  an  area 
wldch  has  an  unemployment  rate  at 
least  20  peicent  higner  than  the  national 
average.  1 

Third  Party  Loan  is  a  loan  &t>m  a 
commercial  or  private  lender,  investor, 
or  Federal  (non-SBA),  State  or  local 
government  source  obtained  by  the 
Borrower  as  part  of  the  Project 
financing. 

Underwriter  is  ani  entity  approved  by 
SBA  to  form  Debenture  Pools  and 
arrange  for  the  sale  bf  Certificates. 

Certificaiton  Procedures  To  Become  a 
CDC 

§120.810    AppUcatfc|nsforcerttflcationas 

acoa 

(a)  Applicants  fotf  certification  as  a 
CDC  must  apply  to  the  SBA  District 
Office  serving  a  proposed  Area  of 
Operations.  An  applicant  must 
demonstrate  that  it  isatisfies  the 
certification  and  operating  criteria  in 
§§  120.820-120.829,  as  well  as: 

(1)  The  need  for  $04  services  (if  there 
is  already  a  CDC  in  the  Area  of 
Operations,  the  applicant  must  justify 
the  need  for  another  and  present  a  plan 
to  avoid  duplicatioii  or  ovwlap); 

(2)  A  budget,  apmoved  by  its  Board  of 
Directora;  and 


UMI 


(3)  A  plan  to  meet  CDC  operating 
requirements  (without  specializing  in  a 
particular  industry). 

(b)  The  AA/FA,  with  the 
recommendation  of  each  District  Office 
in  the  applicant's  proposed  Area  of 
Operations,  shall  make  the  certification 
decision. 

§12a811    PubNc  nonce  of  COC 
eertlflcalion  application. 

(a)  As  part  of  the  application  process, 
the  applicant  must  publish  a  notice  in 
a  general  circulation  newspaper  in  the 
proposed  Area  of  Operations,  including 
the  name  and  location  of  the  proposed 
CDC,  its  purpose  and  Area  of 
Operations,  and  the  names  of  its  officera 
and  directors.  The  applicant  shall  send 
a  copy  of  the  notice  to  SBA.  The  notice 
shall  provide  the  public  at  least  30  days 
to  submit  written  comments  to  the 
District  Office.  The  SBA  shall  consider 
the  comments  in  making  its  decision  on 
the  application. 

(b)  CDCs  serving  the  proposed  Area  of 
Operations  shall  be  directly  notified  and 
given  at  least  30  days  to  comment. 

1120.812    ProlMlionary  period  for  newly 
oertlflad  coca. 

(a)  Newly  certified  CDCs  will  be  on 
probation  for  a  period  of  two  yeara,  at 
the  end  of  whidi  the  CDC  must  petition 
for. 

(1)  Permanent  CDC  status; 

(2)  A  single,  cme-year  extension  of 
probation;  or 

(3)  ADC  status. 

(b)  SBA  shall  consider  failure  to  file 
a  petition  before  the  end  of  the 
probationary  period  as  a  withdrawal 
from  the  504  program.  If  the  CDC  elects 
ADC  status  or  withdrawal,  it  must 
transfer  all  funded  and/or  approved 
loans  to  another  CDC.  SBA,  or  another 
servicer  approved  by  SBA. 

Requirements  for  CDC  Certification  and 
Operation 

S  120.820    COC  non-prom  statue. 

A  CDC  must  be  a  non-profit 
corporation  (or  limited  liability 
company)  in  good  standing.  (For-profit 
CDCs  certified  by  SBA  prior  to  January 
1, 1987  may  retain  their  certifications.) 
An  SBIC  may  not  become  a  CDC 

f120.821    COCAraaofOperallona. 

A  CDC  must  have  a  designated  Area 
of  Operations,  specified  by  the  CDC  and 
approved  by  SBA.  There  can  be  only 
one  statewide  CDC  in  each  state,  which 
must  foster  economic  development 
throughout  the  state  and  provide  504 
assistance  to  areas  not  adequately 
served  by  other  CDCs. 


§120.822    COC  memlMrstilp. 

A  CDC  must  have  at  least  25  members 
(or  stockholdere  for  for-profit  CDCs 
approved  prior  to  January  1 ,  1987).  No 
peraon  or  entity  may  own  or  control 
more  than  10  percent  of  the  CDC's 
voting  memberehip  (or  stock).  Membere 
must  be  representative  of  and  provide 
evidence  of  active  support  in  the  Area 
of  Operations.  Members  must  be  fit)m 
each  of  the  following  groups: 

(a)  Government  organizations 
responsible  for  economic  development 
in  the  Area  of  Operations  and 
acceptable  to  SBA; 

(bf  Financial  institutions  that  provide 
commercial  long-term  fixed  asset 
financing  in  the  Area  of  Operations; 

(c)  Community  organizations 
dedicated  to  economic  development  in 
the  Area  of  Operations  such  as 
chambers  of  commerce,  foundations, 
trade  associations,  colleges,  or 
imiversities;  and 

(d)  Businesses  in  the  Area  of 
Operations. 

§120.823    COC  board  of  directora. 
The  CDC  must  have  a  Board  of 
Directora  chosen  fit>m  the  memberehip 
by  the  members,  and  representing  at 
least  three  of  the  four  membership 
groups.  No  single  group  shall  control. 
The  Board  members  must  be  responsible 
officials  of  the  organizations  they 
represent,  and  at  least  one  must  possess 
conunercial  lending  experience.  The 
Board  must  meet  at  least  quarterly  and 
shall  be  responsible  for  CDC  staff 
decisions  and  actions.  A  quorum  shall 
require  at  least  5  Directors.  If  there  is  a 
vote  on  loan  approval  or  servicing 
actions,  at  least  one  Board  member  with 
commercial  loan  experience  approved 
by  SBA  must  be  present  and  vote.  As  an 
alternative,  the  Board  may  obtain  the 
recommendation  of  another  person 
approved  by  SBA  and  possessing 
commercial  lending  experience. 

§120.824    Profeasional  management  and 
staff. 

A  CDC  must  have  full-time 
professional  management,  including  an 
Executive  Director  (or  the  equivalent) 
managing  daily  operations.  It  must  also 
have  a  full-time  professional  staff 
qualified  by  training  and  experience  to 
maricet  the  504  Pro^vm,  package  and 
process  loan  applications,  close  loans, 
service  the  loan  portfolio,  and  sustain  a 
sufficient  level  of  service  and  activity  in 
the  Area  of  Operations. 

(a)  Contracting  out  to  third  parties. 
CDCs  may  obtain,  under  contract, 
marketing,  packaging,  processing,  and 
servicing  services  from  qualified  Service 
Providen  located  in  the  Area  of 
Operations,  subject  to  SBA's  prior 


written  approval.  CDCs  may  contract  for 
outside  legal  and  accounting  services 
without  SBA  approval.  Compensation 
under  all  such  contracts  must  be 
reasonable  and  customary  for  similar 
services  in  the  Area  of  Operations.  SBA 
mav  audit  the  contracts. 

(b)  Contracting  out  to  other  CDCs. 
CDCs  may  contract  with  other  CDCs  for 
specific  services,  subject  to  SBA's  prior 
written  approval. 

§120.825    Rnanclal  ability  to  operate. 

A  CDC  must  be  able  to  sustain  its 
operations  continuously,  with  reliable 
sources  of  funds  (such  as  income  firom 
services  rendered  and  contributions 
from  government  or  other  sponsora). 

§  1 20.826    Basic  requiramenta  for 
operalino  a  COC. 

A  CDC  must  operate  in  accordance 
with  applicable  statutes,  regulations, 
policy  notices,  SBA's  Standard 
Operating  Procedures  (SOPs),  and  the 
information  in  its  application.  It  must 
supply  to  SBA  ciurent  and  accurate 
information  about  all  certification  and 
operational  requirements,  and  maintain 
the  records  and  submit  the  reports 
required  by  SBA. 

§120.827    Services  a  COC  provldaa  le 
small  busineaaea. 

(a)  A  CDC  must  operate  in  and 
adequately  service  its  Area  of 
Operations.  It  must  market  the  504 
program,  package  and  process  504  loan 
applications,  and  close  and  service  504 
loans.  A  CE)C's  loan  portfolio  must  be 
divereified  by  business  sector. 

(b)  A  CDC  may  help  small  businesses 
obtain  financial  and  technical  assistance 
from  other  sources,  including  preparing, 
closing,  and  servicing  loans  under 
contract  with  Lenders  in  SBA's  7(a) 

(c)  A  CDC  also  may  loan  amounts  to 
the  Borrower  equal  to  the  value  of  all  or 
part  of  the  Borrower's  contribution  to  a 
Project  in  the  form  of  cash  or  land, 
including  site  improvements,  previously 
acquired  by  the  CDC 

§  1 20.828   Tlie  minimum  level  of  COC 
landing  activity. 

Each  fiiU  fiscal  year,  a  CE>C  must 
provide  at  least  the  minimum  number  of 
504  Loans  set  by  SBA  in  an  annual 
program  announcement. 

§  120.829   Tiie  Job  Opportunity  average  a 
CDC  muat  maintain. 

(a)  A  CDC's  portfolio  must  reflect  an 
average  of  one  Job  Opportunity  per 
$35,000  of  504  loan  funding.  The  AA/ 
FA  may  permit  a  CDC  to  average  up  to 
one  per  $45,000  for  good  cause  in: 

(1)  Alaska; 

(2)  Hawaii; 


(3)  Redevelopment  areas  as  defined  in 
42  U.S.C.  3161; 

(4)  State  designated  urban  jobs  and 
enterprise  zones; 

(5)  Empowerment  Zones  and 
Enterprise  Communities;  and 

(6)  Labor  Surplus  Areas  listed  in  the 
Department  of  Labor's  publication 
"Area  Trends". 

(b)  A  CDC  must  indicate  in  its  annual 
report  the  Job  Opportunities  actually  or 
estimated  to  be  provided  by  each 
Project. 

(c)  If  a  CDC  does  not  maintain  the 
required  average,  it  may  retain  its 
certification  if  it  justifies  to  SBA's 
satisfaction  its  failure  to  do  so  in  its 
annual  report  and  shows  how  it  intends 
to  attain  the  required  average. 

§120.830    RaportaaCDCmuataubmIL 
A  CDC  must  submit  the  following 

reports  to  SBA: 
(a)  An  annual  report  within  90  days 

after  the  end  of  the  CDC's  fiscal  year, 

and  such  interim  repents  as  SBA  may 

reouire; 

(d)  Resumes  for  all  new  Associates 
and  staff; 

(c)  Reports  of  involvement  in  any 
legal  proceeding; 

(d)  Changes  in  organizational  status; 

(e)  Changes  in  any  condition  that 
affects  its  eligibility  to  continue  to 
participate  in  the  504  program;  and 

(f)  Quarterly  service  reports  on  each 
loan  in  its  portfolio  which  is  60  days  or 
more  past  due  (and  interim  reports  upon 
request  by  SBA). 

§120.831    Discloaure  of  referral  feaa  or 
•ther  paymenta  by  or  to  a  COC. 

The  CDC  must  disclose  to  SBA  and 
the  Borrower  any  referral  fees, 
remuneration,  or  pa3rment  made  by  the 
CDC  to  or  received  by  the  CDC  from  the 
Lender  or  any  other  party  to  the  504 
transaction. 

Extending  a  CDCs  Area  (^Operations 

§120.835    Application  to  extend  an  Area  of 
Operationa. 

SBA  may  expand  a  CDC's  Area  of 
Operations  for  good  cause  shown 
including  a  showing  that  the  proposed 
Area  of  Operations  is  not  being  served 
adequately  by  the  existing  CDCs  and 
that  the  expanding  CDC  is  well- 
qualified  to  serve  it.  SBA  shall  not 
consider  an  Area  of  Operations 
adequately  served  if  the  existing  CDCs 
in  the  Area  of  Operation  have  not 
averaged,  over  the  last  two  fiscal  yeara. 
sufficient  loan  approvals  for  the 
population  in  the  CDC's  Area  of 
Oparations.  as  set  by  SBA  in  an  annual 
program  announcement.  The  CDC  must 
apply  in  writing  to  the  SBA  District 
Office  serving  the  geographic  area  in 


which  the  CDC  proposes  to  expand.  The 
District  Office  shall  submit  its 
recommendation  to  the  AA/FA  fw  final 
decision. 


§120436    Public  notica  of 
axisnalon. 


appHcatton  for 


SBA  must  notify  all  CDCs  servicing 
the  proposed  area  of  expansion, 
allowing  at  least  30  days  for  comment. 
The  CDC  also  must  publish  a  notice  in 
a  general  circulation  newspaper  in  the 
proposed  area  of  expansion,  giving  the 
public  at  least  30  days  to  comment. 

§120.837    Expiration  of  axlaling,  temporary 
expanalona. 

All  existing,  temporary  expansions  of 
Areas  of  Operation  shall  expire  6 
months  after  the  effective  date  of  the 
final  regulations,  unless  a  CDC  applies 
for  permanent  expansion  before  the 
expiration  date. 


§120.838    Caae  by  caae  extenalona. 

(a)  A  CDC  may  apply  to  make  an 
individual  loan  for  a  Project  outside  its 
Area  of  Operations  in  an  area  not 
adequately  served  by  other  CDCs  to  the 
District  Office  serving  the  area  in  which 
the  Project  will  be  located.  The  District 
Director  may  approve  the  request  for 
good  cause  shown. 

(b)  A  Borrower  may  request  the 
services  of  a  CDC  not  presently 
servicing  its  area  by  writing  to  the  AA/ 
FA. 

Accredited  Lendere  Program  (ALP) 

§120J40    Accredited  LMidere  Program. 

The  SBA  may  designate  a  CDC  as  an 
Accredited  Lender.  SBA  will  provide  an 
Accredited  Lender  with  expedited  loan 
processing  or  servicing  action  (within 
three  days  of  receiving  a  completed 
application). 

(a)  Applications.  CDCs  may  apply  to 
the  SBA  field  office  with  which  it  is 
most  active.  The  SBA  office  will  send  its 
recommendation  and  the  application  to 
tiie  AA/FA. 

(b)  Eligibility.  SBA  will  consider  the 
CDC's  ability  to  vfoxk  with  the  local 
SBA  office  and  the  quality  of  past 
performance. 

(c)  Term  of  designation.  CDCs  will  be 
designated  as  ALPs  for  a  two  year 
period,  and  are  eligible  to  renew  the 
designation  for  additional  two  year 
periods. 

(d)  Suspension  and  revocation.  The 
AA/FA  may  suspend  or  revoke  ALP 
designation  upon  written  notice  stating 
the  reasons  therefore  at  least  10  business 
days  prior  to  the  effective  date  of  the 
suspension  or  revocation.  Reasons  for 
suspension  or  revocation  may  include 
loan  performance  unacceptable  to  SBA 
or  violations  of  applicable  statutes. 
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regulations  or  published  SBA  policies 
and  procedures.  An  ALP  may  appeal  the 
suspension  or  revocation  made  under 
this  section  pursuant  to  the  procedures 
set  forth  in  part  134  of  this  chapter.  The 
action  of  the  AA/FA  shall  remain  in 
effect  pending  resolution  of  the  appeal. 

■  Certified  Lenders  Program 


1120.846    PramlerCeflHIod  Lenders 


The  SBA  has  established  a  pilot 
program  to  designate  a  number  of  CDCs 
as  Premier  Certified  Lenders  ("PCLPs"), 
which  will  be  able  to  process,  approve, 
close  and  service  504  loans. 

(a)  Characteristics^  Loans  processed 
through  the  PCL  Program  will  be  subject 
to  the  same  provisions  as  other  504 
loans,  including  final  approval  by  SBA. 

(b)  Applications.  A  CDC  may  obtain 
information  concerning  this  program 
from  SBA's  Office  of  Pilot  Operations  in 
Washington.  D.C  A  CDC  may  apply  to 
the  SBA  field  office  With  which  it  is 
most  active.  The  SBA  office  will  send 
the  application  withia  recommendation 
to  the  AA/FA. 

(c)  Eliffbility.  SBAl  will  consider  the 
CIX:'s  ability  to  woH^  with  the  local 
SBA  office  and  the  (Quality  of  past 
performance. 

(d)  Loss  reserve.  A  PCLP  must 
establish  a  loss  reserve,  secured  by  its 
segregated  assets  in  favor  of  SBA.  in  the 
amoimt  of  the  PCLPts  historic  loss  rate 
or  10  percent  of  its  eDq>osure  under  the 
PCLP  program,  whichever  is  greater. 
The  PCLP  must  contribute  to  the  loss 
reserve  every  time  a  Debenture  is 
issued,  in  intervals  set  by  SBA. 

(e)  i?eview.  The  SBA  snail  review  a 
PCLP's  financings  at  least  annually: 

(0  Suspension  and  revocation.  The 
AA/FA  may  suspend  or  revoke  PCLP 
designation  upon  written  notice  stating 
the  reasons  therefore  at  least  10  business 
days  prior  to  the  effective  date  of  the 
suspension  or  revocBtion.  Reasons  for 
suspension  or  revocation  may  include 
loan  performance  unacceptable  to  SBA, 
failure  to  meet  loss  reserve  or  eligibility 
criteria,  or  violations  of  applicable 
statutes,  regulations  or  published  SBA 
policies  and  procedures.  A  PCLP  may 
appeal  the  suspension  or  revocation 
made  under  this  section  pursuant  to  the 
procedures  set  forth  in  part  134  of  this 
title.  The  action  of  tjie  AA/FA  shall 
remain  in  effect  peqding  resolution  of 
the  appeal. 

(g)  Prognun  period.  On  October  1, 
1997.  the  PCLP  pildt  program  ends. 

Asaociale  Devekqpipent  Companies 
(ADCs) 

f120J60    AOCfunelton& 

(a)  An  ADC  must  support  local 
economic  development  efforts.  An  ADC 


may  package,  close,  and  service  loans 
for  a  CDC  under  a  written  ccmtract 
approved  by  SBA.  Such  contracts  must 
meet  Service  Provider  criteria,  and 
specify  the  rights  and  responsibilities  of 
the  parties  (including  payment  terms). 
The  CDC  remains  solely  responsible  to 
SBA  for  the  processing,  closing,  and 
servicing  of  the  loan.  It  may  not  charge 
the  Borrower  a  higher  fee  because  it  is 
using  the  ADC's  services. 

(b)  An  ADC  miist  operate  in 
accordance  with  statutes,  regulations, 
pohcy  notices,  SBA's  Standard 
Operating  Procedures  (SOPs),  and  the 
information  in  its  application.  It  must 
supply  to  SBA  current  and  accurate 
information  about  all  certification  and 
operational  requirements,  and  maintain 
the  records  required  by  SBA. 

f  120.861    ADCeHgtbUityandoparallng 
requiranienta. 

(a)  An  ADC  must  demonstrate  to  SBA 
and  mA'"**'"  the  following: 

(1)  Adequate  management  ability; 

(2)  A  Board  of  Directors  meeting  at 
least  quarterly  and  chosen  fit>m  the 
membership  by  the  members; 

(3)  A  professional  staff,  including  at 
least  one  qualified  full-time  professional 
with  small  business  lending  experience 
available  during  regular  business  hours; 
and 

(4)  A  budget  or  financial  statements 
showing  the  financial  capability  and 
funding  to  sustain  continuing 
operations. 

(b)  An  ADC  may  contract  out  for  staff 
services  only  if  SBA  gives  prior 
approval.  The  contract,  subject  to  SBA 
audit,  may  not  be  self-serving,  and         * 
compensation  must  be  reasonable  and 
customary. 

f120.862    Suspension  and  revocation  of 
ADCs. 

SBA  may  require  corrective  action,  or 
the  AA/FA  may  suspend  or  revoke  ADC 
status  upon  written  notice  stating  the 
reasons  therefore  at  least  10  business 
days  prior  to  the  effective  date  of  the 
suspension  or  revocation.  Reasons  for 
suspension  or  revocation  may  include 
violations  of  applicable  statutes, 
regulations  or  published  SBA  policies 
and  procediires.  An  ADC  may  appeal 
the  suspension  or  revocation  made 
imder  this  secticm  pursuant  to  the 
procedures  set  forth  in  part  134  of  this 
chapter.  The  action  of  the  AA/FA  shall 
remain  in  effect  pending  resolution  of 
the  appeal. 

Ethical  Requirements 

1120.866    CDC  and  ADC  ethical 
fsquifswisnti 

CDCs  and  ADCs  and  their  Associates 
must  act  ethically  and  exhibit  good 


character.  They  must  meet  all  of  the 
ethical  requirements  of  §  120.140.  In 
addition,  they  are  subject  to  the 
following: 

(a)  Any  benefit  flowing  to  an 
/Associate  or  the  Associate's  employer 
from  the  Associate's  activities  as  an 
Associate  ^all  be  merely  incidental 
(this  requirement  does  not  prevent  an 
Associate  or  an  Associate's  employer 
bom  engaging  in  a  business  relationship 
with  the  CDC  and/or  the  Borrower  in 
the  regular  course  of  business,  including 
providing  interim  financing  or  Third- 
Party  loans);  and 

(bj  Unless  waived  by  SBA,  an 
Associate  may  not  be  an  officer, 
director,  or  manager  of  more  than  one 
CDC  or  ADC  (except  that  the 
membership  or  Board  of  Directors  of  a 
broader-based  CDC  may  include  a 
member  or  director  of  a  local  CDC 
within  its  Area  of  Operations). 

Project  Economic  Development  Goals 

§120.860    Required  ol>iective8. 

A  Project  must  achieve  at  least  one  of 
the  economic  development  objectives 
set  forth  in  §  120.861  c»-  §  120.862. 

S120J61    Job  ereaOon  or  relsntioa 

A  Project  must  create  or  retain  one  Job 
Opportunity  for  every  $35,000 
guaranteed  by  SBA. 

§120J62    Other  economic  deveiopment 
oblectivea. 

A  Project  that  achieves  any  of  the 
following  community  development  or 
public  policy  goals  is  eligible  if  the 
CDC's  overall  portfolio  of  504  loans, 
including  the  subject  loan,  meets  or 
exceeds  the  CDC's  required  Job 
Opportimity  average.  Applications  for 
assistance  must  indicate  how  the  Project 
will  meet  the  specified  economic 
development  objective. 

(a)  Community  Development  goals: 

(1)  Improving,  diversifying  or 
stabilizing  the  economy  of  the  locality; 

(2)  Stimulating  other  business 
development; 

(3)  Bringing  new  income  into  the 
community;  or 

(4)  Assisting  manufacturing  firms 
(Standard  Industrial  Classification 
Manual  (SIC)  Codes  20-49). 

(b)  Public  Policy  goals: 

(1)  Revitalizing  a  business  district  of 
a  community  with  a  written 
redevelopment  plan; 

(2)  Expanding  e»)orts; 

(3)  Expanding  Mmority  Enterprise 
development  (See  §  124.103(b)  of  this 
chapter.); 

(4)  Aiding  rural  development; 

(5)  Increasing  productivity  and 
competitiveness  (retooling,  robotics, 
modernization,  competition  with 
imports); 


(6)  Modernizing  or  upgrading 
facilities  to  meet  health,  safety,  and 
environmental  requirements; 

(7)  Assisting  businesses  affected  by 
Federal  budget  reductions,  such  as  base 
closings;  or 

(8)  Assisting  businesses  in  Labor 
Surplus  Areas  as  defined  by  the 
Department  of  Labor. 

Leasing  Policies  Specific  to  504  Loans 

§  1 20.870    Ijeasing  Project  Property. 

(a)  A  Borrower  may  use  the  proceeds 
of  a  504  loan  to  acquire,  construct,  or 
modify  buildings  and  improvements, 
and/or  to  purchase  and  install 
machinery  and  equipment  located  on 
land  leased  to  the  Borrower  by  the  CDC 
or  an  unrelated  lessor  if: 

(1)  The  remaining  term  of  the  lease, 
including  options  to  renew,  exercisable 
solely  by  the  lessee,  equals  or  exceeds 
the  term  of  the  Debenture,  or,  in  the  case 
of  machinery  or  equipment,  equals  or 
exceeds  the  useful  life  of  the  property  or 
the  term  of  the  Debenture,  whichever  is 
lesser; 

(2)  The  Borrower  assigns  its  interest 
in  the  lease  to  the  CDC  with  right  of 
reassignment  to  SBA;  and 

(3)  The  504  loan  is  secured  by  a 
recorded  lien  against  the  leasehold 
estate  and  other  collateral  as  necessary. 

(b)  If  a  CDC  leases  property  to  a  small 
business,  the  rent  paid  by  the  small 
business  during  the  term  of  the 
Debenture  must  be  enough  to  pay 
principal  and  interest  on  all  debt 
incurred  by  the  CDC  to  finance  the 
Project,  and  all  related  expenses.  The 
rent  also  may  include  a  reasonable 
return  on  the  CDC's  investment. 

f120L871    Leasing  psrt  of  s  new 
construction  Proisct  to  another  buslnsss. 

U  a  Project  is  the  construction  of  a 
new  building,  a  Borrower  may  lease  up 
to  33%  of  the  square  footage  of  the 
rentable  property  (total  square  footage  of 
all  buildings  or  facilities  used  for 
business  operations)  for  a  short  term  to 
any  third  party  if  reasonable  growth 
projections  show  that  the  Borrower  will 
need  additional  space  within  three  years 
and  will  use  all  of  the  additional  space 
within  ten  years.  If  the  Borrower  is  an 
Eligible  Passive  Company  leasing  100 
percent  of  the  Project  space  to  an 
Operating  Company,  the  Operating 
Company  may  sublease  up  to  33  percent 
to  a  third  party  under  the  same 
conditions. 

f  120.872    Leasing  psrt  of  an  existing 
buMding  to  snoihsr  business. 

If  a  Project  involves  the  acquisition, 
renovation,  or  reconstruction  of  an 
existing  building,  the  Borrower  (or 
Operating  Company)  must  occupy  at 


least  51  percent  of  the  Rentable 
Property.  The  balance  of  the  Rentable 
Property  may  be  leased  out  to  any  third 
party,  if  the  504  loan  proceeds  were  not 
used  to  remodel  or  convert  the  space  to 
be  leased  out.  The  costs  of  interior 
finishing  of  the  space  to  be  leased  out 
are  not  eligible  Project  costs,  and  third- 
party  loan  proceeds  used  to  renovate  the 
leased  space  shall  not  count  towards  the 
504  first  mortgage  requirement  or  the 
Borrower's  contribution. 

Loan-Making  Policies  Specific  to  504 
Loans 

§120.880    BssiceNgibHIIyrsquirsmsnts. 

In  addition  to  the  eligibility 
requirements  specified  in  subpart  A,  to 
be  an  eligible  Borrower  for  a  504  loan, 
a  small  business  must: 

(a)  Use  the  Project  Property  (except 
for  loans  to  Passive  Companies);  and 

(b)  Together  with  its  affiliates,  meet 
one  of  the  following  size  standards: 

(1)  It  does  not  have  a  net  worth  in 
excess  of  $6  million,  and  does  not  have 
an  average  net  income  after  Federal 
income  taxes  (excluding  any  carry-over 
losses)  for  the  preceding  two  years  in 
excess  of  $2  million;  or 

(2)  It  meets  the  size  standards  in  Part 
121  of  this  chapter  for  the  industry  in 
which  it  is  primarily  engaged. 

f120.881    lnsllgtt>isPro)sctsfOr504lo«is. 

In  addition  to  the  ineligible 
businesses  and  uses  of  proceeds 
specified  in  subpart  A  of  this  part,  the 
following  Projects  are  ineligible  for  504 
financing: 

(a)  Relocation  of  any  of  the  operations 
of  a  small  business  which  will  cause  a 
Substantial  Increase  in  Unemployment, 
unless  the  CDC  can  justify  the  loan 
because: 

(1)  The  relocation  is  for  key  economic 
reasons  and  crucial  to  the  continued 
existence,  economic  wellbeing,  and/or 
competitiveness  of  the  applicant;  and 

(2)  The  economic  development 
benefits  to  the  applicant  and  the 
receiving  commimity  outweigh  the 
negative  impact  on  the  community  from 
which  the  applicant  is  moving; 

(b)  Projects  in  foreign  countries  (loans 
financing  real  or  personal  property 
located  outside  the  United  States  or  its 
possessions);  and 

(c)  Speculative  Projects  (such  as  oil 
wildcatting). 

f120.882    Bigibie  Proisct  costs  for  504 
losns. 

Eligible  Project  costs  which  may  be 
paid  with  the  proceeds  of  504  loans  are: 

(a)  Costs  directly  attributable  to  the 
Project  including  expenditures  inciured 
by  the  Borrower  (with  its  own  funds  or 
fitim  a  loan): 


(1)  To  acquire  land  used  in  the  Project 
prior  to  applying  to  SBA  for  the  504 
loan;  or 

(2)  For  any  other  expense  toward  a 
Project  within  six  months  of  receipt  by 
SBA  of  a  complete  loan  application; 

(b)  In  construction  Projects,  a 
contingency  reserve  for  cost  overruns 
not  to  exceed  10  percent  of  construction 
cost; 

(c)  Professional  fees  directly 
attributable  and  essential  to  the  Project, 
such  as  title  insurance,  architecture, 
engineering,  accounting,  legal  fees  and 
environmental  studies;  and 

(d)  Repayment  of  interim  financing 
including  points,  fees  and  interest. 

S  120.883    Eliglblssdministrsdvecostofor 
504  loans. 

The  following  costs  and  faes  are  not 
part  of  Project  costs  but  may  be  paid 
with  the  proceeds  of  the  504  loan  and     ~ 
the  Debenture: 

(a)  SBA  guarantee  fee; 

(b)  Funding  fee  (to  cover  cost  of 
public  issuance  of  securities); 

(c)  CDC  processing  fee; 

(d)  Closing  costs,  including  legal  fees; 
and 

(e)  Underwriters  fee: 

{120.884    InsUgMs  costs  for  504  losns. 

Costs  not  directly  attributable  and 
necessary  for  the  Project  may  not  be 
paid  with  proceeds  of  the  504  loan. 
These  include,  but  are  not  limited  to, 
the  following: 

(a)  Debt  refinancing  (other  than 
interim  financing); 

(b)  Third-Party  Loan  fees 
(commitment,  broker,  findere,   ' 
origination,  processing  fees  of 
permanent  financing); 

(c)  Ancillary  business  expenses,  such 
as: 

(1)  Working  capital; 

(2)  Counseling  or  management 
services  fees; 

(3)  Incorporation/organization  costs; 

(4)  Franchise  fees;  and 

(5)  Advertising; 

(d)  Non  fixed-asset  project 
components,  such  as: 

(1)  Short-term  equipment,  furniture, 
and  furnishings  (unless  essential  to  and 
a  minor  portion  of  the  Project); 

(2)  Automobiles,  trucks,  and 
airplanes;  and 

(3)  Construction  equipment  (except 
for  heavy  duty  construction  equipment 
integral  to  a  business'  ojjerations  and 
meeting  the  IRS  definition  of  capital 
equipment). 

Interim  Financing 

§120.880    Source  of  Interim  flnsndng. 

A  Project  may  use  interim  financing 
for  all  Project  costs  except  the 
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Borrower's  contribiition.  Any  source 
(including  a  CDC)  ifiay  supply  interim 
financing  provided; 

(a)  The  financing  is  not  derived  from 
any  SB  A  program,  directly  or  indirectly; 

(b)  The  terms  anti  ctniditions  of  the 
financing  are  acceptable  to  SBA; 

(c)  The  source  is  not  the  Borrower  or 
an  Associate  of  the  {Borrower  and 

(d)  The  source  has  the  experience  and 
qualifications  to  monitor  properly  all 
construction  and  progress  payments.  (If 
the  source  lacks  such  experience  or 
qualifications,  SBA  may  require  the 
interim  loan  to  be  itianaged  by  a  third 
party  such  as  a  bank  or  professional 
construction  manager.) 


f120.8>1 


o(  dtaburaeflMfit 


Before  the  Debeniture  is  issued,  the 
interim  lender  muat  certify  that  the 
interim  financing  has  been  disbursed  in 
a  manner  consistent  with  the  terms  of 
the  Authorization.  Also,  the  CDC  must 
certify  that  the  Pro|Bct  was  completed  in 
acccHdance  with  the  final  plans  and 
specifications  (except  as  provided  in 
§120.962). 

f12OL802    Ceniflca9onaofnoadverM 


Following  completion  of  the  Project, 
the  following  certifications  must  be 
made  before  the  504  loan  closing: 

(a)  The  interim  lender  must  certify  to 
the  CDC  that  it  has;  no  knowledge  of  any 
adverse  change  in  the  condition  of  the 
small  business  since  the  application; 

(b)  The  Borrower  (or  Operating 
Company)  must  certify  to  the  CDC  that 
there  has  been  no  tdverse  change  in  its 
financial  conditioii  or  its  ability  to  repay 
the  504  loan  since  the  date  of 
application,  and  nlust  furnish  interim 
financial  statemenis,  current  within  90 
days  of  closing;  and 

(c)  The  CDC  muft  issue  an  opinion  to 
the  best  of  its  knoi»rledge  that  there  has 
been  no  adverse  change  in  the 
Borrower's  (or  Operating  Company's) 
ability  to  repay  th^  504  loan  since  SBA's 
approval  of  the  lo^n  application. 

i 
Permanent  Finaniting 

1120.900   Wlwt  are  the  sources  of 
psmtsnent  flnsneln^ 

Permanent  financing  for  each  Project 
must  come  frtim  tkree  sources:  the 
Borrower's  contribution,  Third-Party 
Loans,  and  the  504  loan.  Typically,  the 
Borrower  contributes  10  percent  of  the 
permanent  financing.  Third-Party  Loans 
50  percent  and  thi  504  loan  40  percent. 
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The  Borrower's  Contribution 

§120.010    How  much  must  tiM  BOrrowsr 
contributsT 

The  Borrower  must  contribute  to  the 
Project  cash  (or  property  acceptable  to 
SBA  obtained  with  the  cash)  or  land 
(that  is  part  of  the  Project  Property) 
valued  at  10  percent  or  more  of  the 
Project  cost  (exclusive  of  administrative 
cost).  The  source  of  the  contribution 
may  be  a  CDC  or  any  other  source 
except  an  SBA  business  loan  program 
(see  §  120.913  for  SBIC  exception). 

1120.011    Land  oontribulions. 

The  Borrower's  contribution  may  be 
land,  including  site  improvements, 
previously  acquired  by  the  Borrower  or 
the  CDC.  The  amount  of  the 
contribution  shall  be  the  value  of  the 
contributor's  equity  in  the  land, 
excluding  the  value  of  any  structiues. 
under  SBA's  policy  guidelines. 

|12a012    Borrowed  contributions. 

The  Borrower  may  borrow  its  cash 
contribution  from  the  CDC  or  a  third 
party.  If  any  of  the  contribution  is 
borrowed,  the  interest  rate  must  be 
reasonable.  If  the  loan  is  secured  by  any 
of  the  Project  assets,  the  loan  must  be 
subordinate  to  the  liens  securing  the  504 
Loan,  and  the  loan  may  not  be  repaid  at 
a  faster  rate  than  the  504  Loan  imless 
SBA  gives  prior  written  approval.  A 
third  party  lender  may  not  receive 
voting  rights,  stock  options,  or  any  other 
actual  or  potential  voting  interest  in  the 
small  business. 

{120.913    May  an  SBIC  provide  ttM 
contrttMitkMt? 

Subject  to  part  107  of  this  chapter, 
SBIC's  may  provide  financing  for  all  or 
part  of  the  Borrower's  contribution  to 
the  project.  SBA  shall  consider  SBIC 
funds  to  be  derived  from  federal  sources 
if  the  SBIC  has  leverage  (as  defined  in 
part  107  of  this  chapter).  If  the  SBIC 
does  not  have  leverage,  the  investment 
will  be  considered  to  be  from  private 
funds.  SBIC  financing  must  be 
subordinated  to  the  504  loan  and  may 
not  be  repaid  at  a  faster  rate  than  the 
Debenture. 

Third  Party  Loans  ' 

{120.020    Tlie  first  lien  position. 

The  Borrower  must  obtain  one  or 
more  Third  Party  Loans  totaling  at  least 
as  much  as  the  504  loan.  Third  Party 
Loans  usually  have  the  first  lien 
position.  They  cannot  be  guaranteed  by 
SBA. 

{120.921    Terms  of  Third  Party  loans. 

(a)  h4aturity.  A  Third  Party  Loan  must 
have  a  term  of  at  least  7  years  when  the 
504  loan  is  for  a  term  of  10  years  and 


10  years  when  the  504  loan  is  for  20 
years.  If  there  is  more  than  one  Third 
Party  Loan,  an  overall  loan  maturity 
must  be  calculated,  taking  into  account 
the  maturities  and  amoimts  of  each 
loan.  If  there  is  a  balloon  payment,  it 
must  be  justified  in  the  loan  report  and 
clearly  identified  in  the  Loan 
Authorization. 

(b)  Interest  rates.  Interest  rates  must 
be  reasonable.  SBA  must  establish  and 
publish  in  the  Federal  Register  a 
maximum  interest  rate  for  any  Third 
Party  Loan  bom  commercial  financial 
institutions.  The  rate  shall  remain  in 
efiiect  until  changed. 

(c)  Other  terms.  The  Third  Party  Loan 
must  not  have  any  early  call  feature  or 
contain  any  demand  provisions  unless 
the  loan  is  in  defauh.  By  participating, 
a  Third  Party  Loan  lender  waives,  as  to 
the  CDC/SBA  financing,  any  provision 
in  its  deed  of  trust,  or  mortgage,  or  other 
documents  prohibiting  further 
encumbrances  or  subordinate  debt.  In 
the  event  of  default,  the  Third  Party    . 
Lender  must  give  the  CDC  and  SBA 
written  notice  of  default  within  30  days 
of  the  event  of  default  and  at  least  60 
days  prior  to  foreclosure. 

{120.922    Pre-existing  debt  on  the  Project 
Property. 

In  addition  to  its  share  of  Project  cost, 
a  Third  Party  Loan  may  include 
consolidation  of  existing  debt  on  the 
Project  Property.  The  consolidation 
must  not  improve  the  lien  position  of 
the  Lender  on  the  pre-existing  debt, 
unless  the  debt  is  a  previous  Third  Party 
Loan. 

{120.923    What  are  the  policies  on 
subordination? 

(a)  Financing  provided  by  the  seller  of 
Project  Property  must  be  subordinate  to 
the  504  loan.  SBA  may  waive  the 
subordination  requirement  if  the 
property  is  classified  as  "other  real 
estate  owned"  by  a  national  bank  or 
other  Federally  regulated  lender  and 
SBA  considers  the  property  to  be  of 
sufficient  value  to  support  the  504  loan. 

(b)  By  participating.  Third  Party  Loan 
lienholders  subordinate  to  the  CDC/SBA 
lien  future  advances  in  excess  of  the 
Third  Party  Loans  except  expenditures 
for  collection,  maintenance,  and 
protection  of  the  Third  Party  Loan 
lienholder's  lien  position. 

(c)  A  Borrower  is  eligible  for  a  504 
loan  even  if  part  of  the  Project  financing 
is  tax-exempt.  SBA's  lien  position  must 
not  be  subordinate  to  loans  made  from 
the  proceeds  of  the  tax-exempt 
obligation. 
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{120.924    Prepayment  of  subordinate 
financing. 

The  Borrower  must  not  prepay  any 
Project  financing  subordinate  to  the  504 
loan  without  SBA's  prior  written 
consent. 

{120.025    Preferences. 

No  Third  Party  Lender  shall  establish 
a  Preference. 

504  Loans  and  Debentures 

{120.930    Amount 

(a)  Generally,  a  504  loan  may  not 
exceed  40  percent  of  total  Project  cost 
plus  100  percent  of  eligible 
administrative  costs.  For  good  cause 
shown,  SBA  may  authorize  an  increase 
in  the  percentage  of  Project  costs 
covered  up  to  50  percent.  No  more  than 
50  percent  of  eligible  Project  costs  can 
be  from  Federal  sources,  whether 
received  directly  or  indirectly  through 
an  intermediary. 

(b)  Generally,  the  minimum  504  loan 
must  be  $50,000,  although,  upon  good 
cause  shown,  SBA  may  ]>ermit  a  504 
loan  as  small  as  $25,000.  The  amount  of 
the  Debenture  must  equal  the  amount  of 
the  504  Loan.  If  the  cost  of  the 
completed  Project  is  less  than  98 
percent  of  the  authorized  Debenture 
amount,  the  amount  of  the  Debenture  to 
be  issued  shall  be  reduced  by  the 
difference.  If  the  cost  of  the  completed 
project  is  at  least  98  percent  of  the 
authorized  Debentiue  amount,  the  full 
authorized  amount  of  the  Debenture 
shall  be  disbiu-sed. 

{120.031    504  lending  limits. 

The  outstanding  balance  of  all  SBA 
financial  assistance  to  a  Borrower  and 
its  affiliates  under  the  504  program 
covered  by  this  Part  must  not  exceed 
$750,000  ($1,000,000  if  one  or  more  of 
the  public  poUcy  goals  enumerated  in 
§  120.861(b)  applies  to  the  Project). 

{120.932    Interest  rats. 

The  interest  rate  of  the  504  Loan  and 
the  Debenture  which  funds  it  is  set  by 
the  Underwriter  and  approved  by  the 
Secretary  of  the  Treasury.  Each  504  loan 
must  have  a  fixed  interest  ratio. 

{120.933    IMaturity. 

The  term  of  a  504  Loan  and  the 
Debenture  which  funds  it  shall  be  either 
10  or  20  years. 

{120.934   Collateral. 

The  CDC/SBA  takes  at  least  a  second 
lien  position  on  the  Project  collateral.  In 
rare  circumstances,  collateral  other  than 
the  Project  collateral  may  be  accepted 
by  SBA.  Sometimes  secondary  collateral 
is  required.  All  collateral  must  be 
insured  against  such  hazards  and  risks 


as  SBA  may  require,  with  provisions  for 
notice  to  SBA  and  the  CDC  in  the  event 
of  impending  lapse  of  coverage. 

{120.935    Depoait 

At  the  time  of  application  for  a  504 
loan,  the  CDC  may  require  a  deposit 
bom  the  Borrower  of  $2,500  or  1 
percent  of  the  Net  E>ebenture  Proceeds, 
whichever  is  less.  The  deposit  may  be 
applied  to  the  loan  processing  fee  if  the 
application  is  accepted,  but  must  be 
refunded  if  the  application  is  denied.  If 
the  small  business  withdraws  its 
application,  the  CDC  may  deduct  from 
the  deposit  reasonable  costs  inciured  in 
packaging  and  processing  the 
application. 

{120.936    Subordination  to  COC. 

SBA,  in  its  sole  discretion,  may 
permit  subordination  of  the  Debenture 
to  any  other  obligation  of  the  CDC, 
except  debt  incurred  by  the  CDC  to 
obtain  funds  to  loan  to  the  Borrower  for 
the  Borrower's  required  contribution  to 
the  Project  financing. 

{120.937    Assumption. 

A  504  loan  may  be  assumed  with 
SBA's  prior  written  approval. 

{120.938    Default 

(a)  Upon  occurrence  of  an  event  of 
default  specified  in  the  504  note  which 
requires  automatic  acceleration,  the  note 
becomes  due  and  payable.  Upon 
occurrence  of  an  event  of  default  which 
does  not  require  automatic  acceleration, 
SBA  may  forbear  acceleration  of  the 
note  and  attempt  to  resolve  the  default. 
If  the  default  is  not  cured  subsequenUy, 
the  note  shall  be  accelerated.  In  either 
case,  upon  acceleration  of  the  note,  the 
Debenture  which  funded  it  is  also  due 
immediately,  and  SBA  must  honor  its 
guarantee  of  the  Debenture.  SBA  shall 
not  reimburse  the  investor  for  any 
premium  paid. 

(b)  If  a  CDC  defaults  on  a  Debenture, 
SBA  generally  shall  limit  its  recovery  to 
the  payments  made  by  the  small 
business  to  the  CDC  on  the  loan  made 
from  the  Debenture  proceeds,  and  the 
collateral  securing  the  defaulted  loan. 
However,  SBA  will  look  to  the  CDC  for 
the  entire  amount  of  the  Debenture  in 
the  case  of  baud  or  negligence  by  the 
CDC. 

{ 1 20.939    Borrower  prohlbitloa 

Neither  a  504  loan  recipient  nor  its 
Small  Business  Associate  may  purchase 
the  Debenture  that  funded  its  504  loan. 

{ 120.940    Prepayment  of  tlie  504  loan  or 
Debenture. 

The  Borrower  may  prepay  its  504 
loan,  if  it  pays  the  entire  principal 
balance,  unpaid  interest,  any  unpaid 


fees,  and  any  prepayment  premium 
established  in  the  note.  If  the  Borrower 
prepays,  the  CDC  must  prepay  the 
corresponding  Debenture  with  interest 
and  premium.  If  one  of  the  Debentures 
in  a  Debenture  Pool  is  prepaid. 
Certificate  holders  must  be  paid  pro 
rata,  and  SBA's  guarantee  on  the  entire 
Debenture  Pool  must  be  proportionately 
reduced.  If  the  entire  Debentiu^e  Pool  is 
paid  off,  SBA  may  call  all  Certificates 
backed  by  the  Pool  for  redemption. 

{120.941    CertMlcalss. 

(a)  The  face  value  of  a  Certificates 
must  be  at  least  $25,000.  Certificates  are 
issued  in  registered  form  and  transferred 
only  by  entry  on  the  central  registry 
maintained  by  the  Trustee.  No  transfer 
may  take  place  within  10  business  days 
of  a  payment  date.  SBA  guarantees  the     ■ 
timely  paymeitt  of  principal  and  interest 
on  the  Certificates. 

(b)  Before  the  sale  of  a  Certificate,  the 
seller,  or  the  broker  or  dealer  acting  as 
the  seller's  agent,  must  disclose  to  the 
purchaser  the  terms,  conditions,  yield, 
and  premium  and  other  characteristics 
not  guaranteed  by  SBA. 

Debenture  Sales  and  Service  Agents 

{120.950    SBA  and  COC  must  appoint 
agents. 

SBA  and  the  CDC  must  appoint  the 
following  agents  to  facilitate  the  sale 
and  service  of  the  Certificates  and 
disbursement  of  the  proceeds. 

{120.951    Selling  agent 

The  CDC,  witii  SBA  approval,  shall 
appoint  a  Selling  Agent  to  select 
underwriters,  negotiate  the  terms  and 
conditions  of  Debenture  offerings  with 
the  underwriters,  and  direct  and 
coordinate  Debentiue  sales. 

{120.952    Racal  agent 

SBA  shall  appoint  a  Fiscal  Agent  to 
assess  the  financial  markets,  minimize 
the  cost  of  sales,  arrange  for  the 
production  of  the  Offering  Circular, 
Debenture  Certificates,  and  other 
required  documents,  and  monitor  the 
performance  of  the  transfer  agent  and 
the  underwriters. 

{120.953    Trustee. 

SBA  must  appoint  a  Trustee  (known 
as  a  Transfer  Agent  for  the  December 
1986  Debenture  sale)  to: 

(a)  Issue  Certificates; 

(b)  Transfer  the  Certificates  upon 
resale  in  the  secondary  market; 

(c)  Maintain  physical  possession  of 
the  Debentures  for  SBA  and  the 
Certificate  holdera; 

(d)  Establish  and  maintain  a  central 
registry  of: 


Fedflkal  Rogiatar  /  Vol.  60,  No.  241  /  Friday.  December  15,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  241  /  Friday,  December  15,  1995  /  Proposed  Rules 


64401 


^6 


(1)  Dabentuie  Poob,  inchidiiig  the 
CDC  obligors  and  the  interest  rate 
payable  on  the  Debentures  in  each  Pool; 

(2)  Cwtificates  issued  or  transferred, 
including  the  Debenture  Pool  backing 
the  Certificate,  name  and  address  of  the 
purchaao',  price  paid,  the  interest  rate 
on  the  Certificate,  aad  fees  or  charges 
assessed  by  the  transferror,  and 

(3)  ftokers  and  dealws  in  Certificates, 
and  the  commissicHiB,  fees  or  discounts 
granted  to  the  brokers  and  dealers; 

(elUeceive  semi-annual  Debenture 
payments  and  prepayments; 

(f)  Make  regularly  scheduled  and 
prepayment  paym«i|ts  to  Registered 
Holders  of  Debentures  or  Certificates; 
and 

(g)  Assure  before  any  resale  of  a 

■  Debenture  or  Certificate  is  recorded  in 
the  registry  that  the  sellerlias  provided 
the  purchaser  a  written  disclosure 
statement  approved:  by  SBA. 

f120J64   Central  Sarvteing  Agent 

(a)  SBA  has  entered  into  a  Master 
SOTvidng  Agreement  designating  a 
Central  Servicing  Agent  (CSA)  to 
support  the  orderly  flow  of  funds  among 
Borrowers,  investors.  CDCs,  and  SBA. 
The  CDC  and  Borrower  must  enter  into 
an  individual  Serviting  Agent 
Agreement  with  the  CSA  for  each  504 
loan,  constituting  acceptance  by  the 
CDC  and  the  Borrower  of  the  terms  of 
the  Master  Servicing  Agreement. 

(b)  The  CSA  has  established  a  master 
reserve  account.  All  funds  related  to  the 
504  loans  and  Debetitures  flow  through 
the  master  reserve  account  under  the 
provisions  of  the  Master  Servicing 
Agreement.  The  master  reserve  account 
shall  be  funded  by  a  reserve  deposit,  a 
funding  fee  to  be  published  from  time 
to  time  in  the  Fedetal  Register,  and  by 
principal  and  interest  payments  of  504 
loans.  At  SBA's  direction,  the  CSA  uses 
the  fiinds  in  the  master  reserve  account 
to  defray  program  expenses,  bi  the  event 
a  Borrower  defaults  and  the  504  note  is 
accelerated,  SBA  shall  add  funds  under 
its  guarantee  to  ensure  the  full  and 
timely  payment  of  the  Debenture  which 
funded  the  504  loai.  The  CSA  shall  pay 
to  the  CDC  servicing  each  loan  the 
interest  accruing  in  the  master  reserve 
account  on  loan  payments  made  by  each 
Borrower  between  the  date  of  receipt  of 
each  monthly  paynient  and  the  date  of 
disbursement  to  investors.  The  CSA 
may  disburse  such  interest  periodically 
to  CDCs  on  a  pro  r^a  basis.  SBA  may 
use  interest  accruals  in  the  account 
earned  prior  to  October  1991  on  such 
payments  (not  previously  distributed  to 
the  CDCs)  for  504  program 
administration.      j 


fl20.966   Agani  bonds  and  raeorda. 

(a)  Each  agent  (in  §§  120.951-120.955) 
must  provide  a  fidelity  bond  or 
insiuance  in  such  amoimt  as  necessary 
to  fully  protect  the  interest  of  the 
govermnent. 

(b)  SBA  must  have  access  at  the 
agent's  place  of  business  to  all  books, 
records  and  other  documents  relating  to 
Debenture  activities. 

f120.966    8uapenafc>norr«vocatfonof 


The  AA/FA  may  suspend  or  revoke 
the  privilege  of  any  broker  or  dealer  to 
participate  in  the  sale  or  marketing  of 
Debentures  and  Certificates  for  actions 
or  conduct  bearing  negatively  on  the 
broker's  fitness  to  participate  in  the 
securities  maiicet.  SBA  must  give  the 
broker  or  dealer  written  notice,  stating 
the  reasons  therefore,  at  least  10 
business  days  prior  to  the  effective  date 
of  the  suspension  or  revocation  of  ADC 
status.  A  broker  or  dealer  may  appeal 
the  suspension  or  revocation  made 
imder  this  section  pursuant  to  the 
procedures  set  forth  in  part  134  of  this 
chapter.  The  action  of  the  AA/FA  shall 
remain  in  effect  pending  resoluticm  of 
the  appeal.  SBA  may  suspend  or  revoke 
of  the  opportunity  for  a  hearing  under 
part  134  of  this  chapter. 

Qoaings 

fl20.9eo    ReaponaMHtyforcioaing. 

The  CDC  is  responsible  for  the  504 
Loan  closing.  The  Debenture  closing  is 
the  joint  responsibility  of  the  CDC  and 
SBA. 


f120.9ei    COCdoeingl 

(a)  The  CDC  may  charge  the  Borrower 
an  amount  sufficient  to  reimburse  it  for 
reasonable  legal  fees  related  to  closing 
the  504  loan.  The  legal  fees  and  other 
professional  fees  and  closing  costs  are 
administrative  costs  eligible  for 
reimbursement  from  the  debenture 
proceeds. 

(b)  The  CDC  may  charge  a  finder's  fee 
of  up  to  1.5  percent  of  the  504  loan  if 
the  CDC  secured  the  lender  for  the 
Borrower  under  a  written  contract. 
Either  the  Borrower  or  the  lender  may 
pay  the  fee.  It  may  not  be  reimbursed 
fiom  the  Debenture  proceeds. 

f120.M2    Construction 


funds  upon  approval  by  the  CDC  and 
the  SBA,  supp<»ted  by  invoices  and 
payable  jointly  to  the  small  business 
and  the  designated  contractor. 

Servking  and  Post-ClosiBg  Fees 

1120.970    Sar«telngof504IOMMand 


The  CSA.  title  company,  or  bank  may 
hold  Debenture  proceeds  in  escrow  to 
complete  Project  components  such  as 
landscaping  and  parking  lots,  and 
acquire  machinery  and  equipment  if  the 
component  or  acquisition  is  a  minor 
portion  of  the  total  Project  and  has  been 
contracted  for  completion  or  delivery  at 
a  specified  price  and  specific  future 
date.  The  escrow  agent  must  disburse 


The  CDC  must  service  the  504  loan  in 
accordance  with  the  Loan 
Authorization,  these  regulations,  SBA 
policies  and  procedures,  and  prudent 
lending  standards  until  paid  in  full, 
including  review  of  the  small  business's 
financial  statements,  tax  filings, 
insiuance,  and  security  filings.  CDCs 
must  comply  with  the  provisions  of 
§  120.513.  In  addition,  the  CDC  must 
comply  with  the  servicing  requirements 
set  forth  in  SBA's  SOP.  The  CDC  must 
report  promptly  to  SBA  any  adverse 
trend,  condition  or  information.  Upon 
request  by  a  CDC.  SBA  may  agree  to 
defer  a  Borrower's  monthly  payment. 
SBA  may  negotiate  agreements  with 
CDCs  to  liquidate  loans. 

1120.971    Po«l<io8lng  fees  paid  by 


(a)  CDC  fees.  CDCs  may  charge  the 
following  fees  to  the  Borrower: 

(1)  Service  fee.  A  service  charge  of  not 
less  than  0.5  percent  nor  more  than  2 
percent  per  aimiun  on  the  outstanding 
balance  of  the  504  loan  measured  at  5 
year  aimiversary  intervals.  A  service 
charge  in  excess  of  1.5  percent  in  a 
Rural  Area  and  1  percent  everywhere 
else  requires  SBA's  prior  written 
approval,  based  on  evidence  of 
substantial  need.  The  CDC's  monthly 
service  fee  shall  be  paid  only  from  loan 
payments  received.  The  fees  may  be 
accrued  without  interest  and  collected 
from  the  CSA  when  the  payments  are 
made; 

(2)  Late  fees.  Payments  received  after 
the  15th  of  each  month  may  be  subject 
to  a  late  payment  fee  of  5  percent  of  the 
late  payment  or  $100.  whichever  is 
greater,  collected  by  the  CSA  on  behalf 
of  the  CDC;  and 

(3)  Assumption  fee.  Upon  SBA's 
written  approval,  a  CDC  may  charge  an 
assiunption  fee  equal  to  no  more  than  1 
percent  of  the  outstanding  principal 
balance  of  the  loan  being  assiuned. 

(b)  CSA  fees.  The  CSA  may  charge  an 
initiation  fee  on  each  loan  and  a 
monthly  service  fee  under  the  terms  of 
the  Master  Servicing  Agreement. 

(c)  Other  agent  fees.  Agent  fees  and 
charges  necessary  to  market  and  service 
Debentiues  and  Certificates  may  be 
assessed  to  the  Borrower  or  the  investor. 
The  fees  must  be  approved  by  SBA  and 
published  periodically  in  the  Federal 
Register. 


(d)  SBA  fees.  The  Borrower  shall  pay 
SBA  an  annual  fee  of  0.125  percent  of 
the  outstanding  balance  of  each  504 
loan  approved  after  October  1. 1995. 

1120.972   Overaight  and  evaluation  of 
CDCaandAOCs. 

SBA  may  conduct  an  operational 
review  of  a  CDC  or  ADC.  The  SBA 
Office  of  Inspector  General  may 
conduct,  supervise  or  coordinate 
compliance  audits  pursuant  to  the 
Inspector  General  Act.  The  CDC  or  ADC 
must  cooperate  and  make  its  staff, 
records,  and  facilities  available. 

CDC  Tranter,  Suspension  and 
Revocation 

1120.990   Transfer  of  CDC  to  AOC  status. 

SBA  shall  transfer  to  ADC  status  any 
CDC  that  fails  to  meet  the  activity  level 
required  by  SBA,  on  average  over  two 
consecutive  fiscal  yeais.  SBA  shall 
notify  the  CDC  in  writing  of  the  action 
and  of  the  opportunity  for  a  hearing 
pursuant  to  part  134  of  this  chapter  at 
least  10  business  days  prior  to  the 
transfer.  During  the  pendency  of  a 
hearing,  SBA's  action  will  remain  in 
effect. 

i  120.991    Voluntary  transfer  and  aurrender 
ofCOCoerUflcatlon. 

A  CDC  may  not  transfer  its 
certification  or  withdraw  from  the  504 
program  without  SBA's  consent.  The 
CDC  must  provide  a  plan  to  SBA  to 
transfer  its  portfolio.  The  portfolio  may 
only  be  transferred  with  SBA's  written 
consent.  If  a  CDC  desires  to  withdraw 
from  the  504  program,  it  must  forfeit  its 
portfolio  to  SBA.  SBA  may  conduct  an 
audit  of  the  transferring  or  withdrawing 
CDC. 

f  120.992   Corraeling  CDC  aerwieing 


SBA  may  require  corrective  action, 
including  the  transfer  of  existing  or 
pending  financings  to  another  QX]  in 
good  standing.  SBA  must  notify  the  CDC 
in  writing  of  any  servicing,  reporting  or 
collection  deficiencies  and  the 
corrective  actions  to  be  taken.  SBA  may 
instruct  the  CSA  to  withhold  service 
and  late  fees  and  may  assess  the  CDC  up 
to  $250  per  day  for  expenses  incurred 
by  SBA  to  correct  the  deficiencies.  If 
non-compliance  continues  for  90  days, 
SBA  may  take  the  fees  as  compensation 
for  its  efforts  to  obtain  compUance. 

1120.963   Transiar  of  COC  servicing  to 
SBA  or  another  CDC. 

If  a  CDC  fails  to  correct  servicing 
defidmicies,  or  is  unable  or  unwilling  to 
service  its  portfolio,  SBA  may  assume 
the  servicing  or  require  the  transfer  of 
all  or  part  of  the  CDC's  portfolio  to 
another  CDC  within  or  adjoining  the 


deficient  CDCs  Area  of  Operations.  If 

there  is  no  suitable  CDC,  SBA  may 
approve  a  transfer  to  another  entity. 
Future  service  fees  from  transferred 
loans  will  be  paid  to  the  transferee.  In 
addition,  the  CDC's  processing  authority 
will  be  temporarily  suspended. 

§120.964    Suapenaion  or  revocation  of 
COC  certification. 

(a)  Suspend  or  revoke.  SBA  may 
suspend  or  revoke  the  CDC's 
certification  if  a  CDC: 

«  (1)  Violates  a  statute,  an  SBA 
regulation,  or  the  terms  of  a  Debenture, 
authorization,  or  agreement  with  SBA; 

(2)  Makes  a  material  false  statement, 
knowingly  misrepresents,  or  fails  to 
state  a  material  fact; 

(3)  Fails  to  maintain  good  character, 

(4)  Fails  to  operate  according  to 
prudent  lending  standards; 

(5)  Fails  to  correct  servicing, 
collection,  reporting,  or  other 
deficiencies;  or 

(6)  Is  imable  or  unwilling  to  operate 
in  accordance  with  the  requirements  of 
this  part. 

(b)  rrans/erporf/b/io.  Upon 
suspension  or  revocation,  the  CDC  must 
transfer  its  remaining  portfolio  and  any 
504  applications  or  financings  in 
process  to  another  CDC  designated  or 
approved  by  SBA.  If  a  pending  504 
financing  is  completed  after  a  transfer, 
any  deposit  must  also  be  transferred. 
Any  fees  must  be  apportioned  by  SBA 
between  the  two  CDCs  in  proportion  to 
services  performed. 

(c)  Provide  written  notice.  SBA  must 
give  written  notice  to  the  CDC  at  least 
10  business  days  prior  to  the  effective 
date  of  a  suspension  or  revocation, 
informing  the  CDC  of  the  opportunity 
for  a  hearing  pursuant  to  part  134  of  this 
chapter. 

EnfiMtxabiiity  of  501,  502  and  503 
Loans  and  Otiier  La%vs 

f120J90   901. 502,  and  503  loans. 

SBA  has  discontinued  loan  programs 
for  501,  502,  and  503  loans.  Outstanding 
loans  remain  under  these  programs,  and 
Borrowers.  CDCs.  and  SBA  must  comply 
with  the  terms  and  conditions  of  the 
corresponding  notes  and  Debentures, 
and  the  regulations  in  effect  when  the 
obligations  were  undertaken  or  last  in 
effect,  if  appUcable. 

§120.991    Effect  of  ottier  laws. 

No  State  or  local  law  may  preclude  or 
limit  SBA's  exercise  of  its  rights  with 
respect  to  notes,  guarantees.  Debentures 
and  Debenture  Pools,  or  of  its 
enforcement  rights  to  foreclose  on 
collateral. 


PARTS  lOe.  IIS,  122,  AND  131— 
[REMOVED] 

2.  Parts  108, 116, 122,  and  131  are 
removed. 

Dated:  November  13. 1995. 
PUUpLadv, 
Administrator. 
jFR  Doc.  95-30327  Filed  12-14-95;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenue  Service 

26  CFR  Parti 
[EE-34-96] 
mt  1546-AT78 

Notice  Of  Significant  Reduction  in  the 
Rate  Of  f^uture  Benefit  Accrual 

AQBICY:  bitemal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  requirements 
of  section  204(h)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (ERISA).  Section  204(h)  of 
ERISA  applies  to  defined  benefit  plans 
and  to  individual  account  plans  that  are 
subiect  to  the  funding  standards  of 
section  302  of  ERISA.  It  requires  the 
plan  administrator  to  give  notice  of 
certain  plan  amendments  to  participants 
in  the  plan  and  certain  other  parties. 
The  text  of  those  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  March  14, 1996. 

ADDRESSES:  Send  submissions  to 
CC:IX»4:CORP:R  (EE-34-95),  room 
5228.  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to  CC:DOM<X)RP:R  (EE-34-95), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington  DC. 

FOR  RJRTHER  INFORMATION  COffTACT: 
Betty  J.  Clary,  (202)  622-6070  (not  a  toll- 
free  number). 

8UPP13NBITARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
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nilemaking  has  lean  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accon^ce  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3507). 

Comments  on  the  collection  of 
infonnation  shotld  be  sent  to  the  OfBce 
of  Management  and  Budget.  Attn:  Desk 
Officer  for  the  Department  of  Treasury, 
Office  of  Information  and  Regulatory 
Affiurs,  Washin^on,  DC  20503,  with 
copies  to  the  Intamal  Revenue  Service, 
Attn:  IRS  Report^  Clearance  Officer, 
TJT,  Washingtot),  DC  20224.  Comments 
QD  the  collection  of  information  should 
be  received  by  February  13, 1996. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

"nie  collection  of  information  is  in 
§  1.411(d)-«T  which  implements  the 
statutory  requireinent  of  section  204(h) 
of  ERISA  that  a  plan  administrator 
provide  notice  tq  participants  and 
certain  other  parties  if  certain  pension 
plans  are  amended  to  provide  for  a 
significant  reduction  in  the  rate  of 
future  benefit  accrual.  This  collection  of 
information  is  required  to  assure  that 
the  rights  of  participants  in  plans 
subject  to  section  204(h)  of  ERISA  are 
protected.  The  likely  respondents  are 
small  businesses.  Responses  to  this 
collection  of  information  are  required 
under  section  204(h)  of  ERISA  in  order 
for  certain  amendments  to  qualified 
plans  to  become  effective. 

These  regulatii^ns  do  not  involve  any 
issues  of  confidentiality. 

Estimated  total  annual  reporting 
burden:  15,000  hours. 

The  estimated  annual  burden  per 
respondent  varies  from  1  hour  to  40 
hoivs,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  5  houas.  ' 

Estimated  nuniber  of  respondents: 
3,000. 

Estimated  annual  frequency  of 
res{K)nses:  Once. 

Background        I 

Temporary  regulations  in  the  Rules 
and  R^ulations  portion  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1) 
(relating  to  section  411(d)).  The  text  of 
those  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
temporary  regulations. 

Special  Analysed 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 


in  EO 12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
ther^ore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comnients  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulatitms  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Draiting  Infonnation:  The  principal  author 
of  these  regulations  is  Betty  J.  Clary,  Office 
of  the  Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations),  IRS. 
However,  other  personnel  firom  the  IRS  and 
Treasury  Department  participated  in  their 
development 

List  of  Subjects  in  26  CFR  Parti 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  he  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C  7805.  *  •  * 

Section  1.411(d)-6  also  issued  under 
Reorganization  Plan  No.  4  of  1978,  29 
U.S.C.  lOOlnt  *  *  * 

Par.  2.  Section  1.411(d)-6  is  added  to 
read  as  follows: 

f1.41l(d)-6    Section  204<h)  notlca. 

(The  text  of  this  proposed  section  is 
die  same  as  the  text  of  §  1.411(d)-6T 


published  elsewhere  in  this  issue  of  the 
Federal  Register.) 
Margaret  Kfilner  Kidianison. 

Coaunissioner  of  Internal  Revenue. 

(PR  Doc.  g»-30415  Filed  12-12-95;  1:23  pm] 
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26CFRPart301 

[DL-01-«q 

mN1549-AT48 

Disclosure  of  Returns  and  Return 
Information  to  Procure  Property  or 
Services  fbr  Tax  AdministFation 
Purposes 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

StJMMARY:  These  proposed  regulations 
relate  to  the  disclosure  of  returns  and 
return  information  in  connection  with 
the  procurement  of  property  and 
services  for  tax  administration  piuposes. 
The  amendments  would  authorize  the 
Department  of  Justice,  including  offices 
of  United  States  Attorneys,  to  make 
such  disclosures.  Current  disclosure 
authority  within  the  Department  of 
Justice  rests  only  with  the  Tax  Division. 
The  amendments  also  reflect  a  change  to 
the  law  made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990  regarding  the 
type  of  services  about  which  disclosures 
may  be  made. 

DATES:  Comments  and  requests  for  a 
public  hearing  must  be  received  by 
March  14, 1996. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (DL-01-95),  room 
5228,  Internal  Revenue  Service,  FOB 
7604.  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  ahemative, 
submissions  may  be  hand  delivered 
between  the  houirs  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:R  (DL-01-95), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Squires,  202-622-  4570  (not  a 
toll-free  number). 

SUPPLBNENTARY  INFORMATION: 

Background 

Section  6103(n)  of  the  Internal 
Revenue  Code  (Code)  authorizes  the 
disclosure  of  returns  and  return 
information,  pursuant  to  regulations 
prescribed  by  the  Secretary  of  the 
Treasiuy,  "to  the  extent  necessary  in 
connection  with  the  processing,  storage, 
transmission,  and  reproduction  of  sudi 
returns  and  return  information,  the 
programming,  maintenance,  repair. 


testing,  md  procurement  of  equipment, 
and  the  providing  of  other  services,  for 
purposes  of  tax  administration." 

Existing  regulations  promulgated 
under  this  section  prescribe  the  persons 
who  may  make  sudi  disclosiues,  the 
situations  under  which  such  disclosures 
may  be  made  and  the  notification  and 
safeguarding  procedures  to  be  followed 
when  such  disclosiues  are  made. 
Among  the  persons  who  may  make  such 
disclosiues  are  officers  and  employees 
of  the  Tax  Division  of  the  Department  of 
Justice.  The  amendments  would 
authorize  such  disclosures  by  the 
Department  of  Justice  (not  solely  the 
Tax  Division)  to  third  parties  who 
provide  services  for  tax  administration 
purposes  under  the  conditions  and 
restrictions  of  the  regulations.  The 
amendments  would  provide  that,  for  the 
purpose  of  this  section,  the  "Department 
of  Justice"  includes  offices  of  United 
States  Attorneys. 

The  amendments  would  also  conform 
the  regulation  to  the  language  of  section 
6103(n),  which  was  amended  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  to  clarify  that  the  disclosures 
authorized  by  this  section  included 
those  in  connection  with  "the  providing 
of  other  services"  (i.e.,  services  other 
than  those  related  to  the  mechanical 
processing  of  returns  and  return 
information). 

Explanation  of  ProvisiiHia 

As  currentiy  written,  26  CFR 
301.6103(n)-l  authorizes  the  Tax 
Division  of  the  Department  of  Justice, 
among  other  entities  and  individuals,  to 
make  disclosures  of  returns  and  return 
information  pursuant  to  section  6103(n) 
of  the  Internal  Revenue  Code.  This 
authority  allows  the  Tax  Division  to 
disclose  tax  information  incident  to  its 
contracts  to  private  parties  for,  among 
other  purposes,  automated  litigation 
support  services. 

Tne  Department  of  Justice  has 
indicated  its  intention  to  establish  an 
expanded  automated  tracking  system  for 
all  monetary  judgments  in  favor  of  the 
United  States,  which  will  be  operated 
by  a  private  company  under  contract 
with  the  Department.  Although  the 
maJOTity  of  tax  cases  are  handled  by  the 
Tax  Division,  there  are  several  United 
States  Attorneys'  offices  that  also  have 
litigation  responsibility  in  the  civil  tax 
area.  In  addition,  the  Tax  Division  refers 
some  judgments  in  tax  cases  to  the 
United  States  Attorneys  for  collection. 
Existing  regulations  arguably  would  not 
permit  these  offices,  which  are 
technically  not  part  of  the  Tax  Division, 
to  disclose  tax  information  incident  to 
their  inclusion  of  tax  judgments  in  the 
automated  tracking  system. 


The  proposed  amendment  would 
authorize  the  Department  of  Justice, 
including  offices  of  United  States 
Attorneys,  to  make  disclosures  to 
procure  property  and  services  for  tax 
administration  purposes.  Any  such 
disclosures  will  be  made  under  the 
same  conditions  and  restrictions  already 
set  forth  in  the  existing  regulations.  By 
definition,  any  office  within  the 
Department  of  Justice  without  tax 
administration  duties  will  not  have 
occasion  or  authority  pursuant  to  these 
regulations  to  make  such  disclosures. 

llie  proposed  amendment  would  also 
authorize  disclosures  in  connection 
with  "the  providing  of  other  services," 
i.e.,  services  not  related  to  the  strict 
mechanical  processing  or  manipulation 
of  tax  returns  or  return  information. 
This  would  conform  the  regulations  to 
the  language  of  the  statute,  as  amended 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L.  101-508, 104  Stat. 
1388-353). 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  RegistR*. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Donald  Squires, 
Office  of  the  Assistant  Chief  Counsel 
(Disclosure  Litigation),  IRS.  However, 
other  personnel  from  the  IRS, 


Department  of  Justice  and  Treasury 
Department  participated  in  their 
developmmt 

List  ofSabyects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Prt^KMed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in.part  as 
follows: 

Aethority:  26  U.S.C  7805  *  *  * 

Para.  2.  Section  301.6103(n)-l  is 
amended  as  follows: 

1.  The  first  sentence  of  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  language  "Tax  Division,". 

2.  Paragraph  (a)(2)  is  amended  by 
removing  the  language  "or  to". 

3.  Paragraph  (aT(2)  is  further  amended 
by  adding  the  language  "or  (he 
providing  of  other  services," 
immediately  following  the  text  "other 
property,". 

4.  The  concluding  text  following 
paragraph  (a)(2)  is  amended  by 
removing  the  language  "Tax  EMvision,". 

5.  The  second  sentence  of  paragraph 
(d)  introductory  text  is  amended  by 
removing  the  language  "Tax  Division,". 

6.  Paragraph  (d)(2]  is  amended  by 
removing  the  language  "Tax  Division,". 

7.  Paragraph  (e)(1)  is  amended  by 
removing  the  language  ",  and"  at  the 
end  of  the  paragraph  and  adding  a 
semicolon  in  its  place. 

8.  Paragraph  (e)(2)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph  and  adding  ";  and"  in  its 
place. 

9.  Paragraph  (e)(3)  is  added. 

10.  The  authority  citation 
immediately  following  §  301.6103(n)  is 
removed. 

The  addition  reads  as  follows: 

S  301 .61 03(n)-1    Disclosure  of  returns  and 
return  Information  in  connection  with 
procurement  of  property  and  services  for 
tax  administration  purposes. 

*        *        *        »        » 

(e)  •  •  • 

(3)  The  term  Department  of  Justice 
includes  offices  of  the  United  States 
Attorneys. 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  95-30505  Filed  12-14-95;  8:45  ^m] 
BaiMQ  cooe  4Si»-oi-«i 
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ENVmONMBrr/HL  PROTECTION 
AGENCY 

40CFRPart7D 
IAO-FRL-«146-q 

Ctom  Air  Act  (CAA)  PropoMdlntsrtm 
AppfOVAl  of  OpesMIng  Permits 
ProgrMn  and  Oetogation  of  112(1) 
Authority;  StMs  tf  Mnouri 

AOGMCY:  Environj^ental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approval. 


r:  The  EPA  proposes  interim 
approval  of  the  Derating  permits 
program  submittep  by  the  state  of 
Missouri  for  the  purpose  of  complying 
with  Federal  requirements  for  states 
which  develop,  aad  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  mafor  stationary  sources  and  to 
certain  other  sources.  This  notice 
explains  EPA — s  Rationale  for  the 
proposed  action,  ^d  identifies 
revisions  to  the  pfogram  which  must  be 
made  before  EPA  can  take  final  action 
to  fully  approve  it 
DATm  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
January  16. 1996. 
AOOneBSES:  Comqients  should  be 
addressed  to  )o«h^  A.  Tapp.  U.S. 
Envirannmital  Piotection  Agency, 
RBgian  VII.  Air  B«nch,  726  Minnesota 
Avmae.  Kansas  Qty.  Kansas  66101. 

''   piaa  of  the  Miraouri  submittal  and 
other  supporting  Information  used  in 
developing  the  proposed  interim 
approval  are  available  for  inspection 
during  nonnal  business  hours  at  the 
U.S.  &ivironmental  Protection  Agency, 
Region  VII,  Air  Bi^ch,  726  Minnesota 
Avenue,  Kansas  CSty,  Kansas  66101. 
FOR  RJRTMER  MFOMUTION  CONTACT: 
Joshua  Tapp  at  (913)  551-7606. 

SUPPLEMENTARY  W^ORMATION: 

L  Badcground  and  Purpose 

A.  Introduction    \ 

As  required  unaer  Title  V  of  the  Clean 
Air  Act  (the  Act)  «s  amended  (1990), 
EPA  has  promulgated  rules  which 
deBne  the  minimsm  elements  of  an 
approvable  state  Operating  permits 
program,  and  the  Corresponding 
standards  and  procedures  by  which  EPA 
will  approve,  oversee,  and  withdraw 
approval  of  state  (Operating  permits 
programs  (see  57  FR  32250  (July  21, 
1992).  These  rules  are  codified  at  40 
Code  of  Federal  Relations  (CFR)  part 
70.  Title  V  requirss  states  to  develop, 
and  submit  to  EPA,  programs  for  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 
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The  Act  requires  that  states  develop 
and  submit  these  programs  to  EPA  by 
Novembw  IS,  1993,  and  that  EPA  act  to 
approve  xx  disapprove  each  program 
within  one  year  after  receiving  the 
submittal,  llie  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outune  criteria  for  approval  or 
disapproval.  Where  a  program 
sub^antially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fiiUy  approved  a  program  by  two  years 
after  the  November  15, 1993,  date,  or  by 
the-end  of  an  interim  period,  it  must 
establish  and  implement  a  Federal 
program. 

B.  Federal  Oversi^t  and  Sanctions 

If  EPA  were  to  finalize  this  proposed 
interim  approval,  it  would  extend  for  18 
months  following  the  effective  date  of 
final  interim  approval  and  could  not  be 
renewed.  During  the  interim  approval 
period,  the  state  of  Missouri  would  be 
protected  frmn  sanctions  for  fiailure  to 
have  an  approved  program,  and  EPA 
would  not  be  obligated  to  promulgate, 
administer,  and  enforce  a  Federal 
permits  program  for  Missouri.  Permits 
issued  under  a  program  with  interim 
approval  have  foil  standing  with  respect 
to  part  70,  and  the  one-year  time  period 
for  submittal  of  permit  applications  by 
subject  sources  begins  upon  the 
effective  date  of  interim  approval,  as 
does  the  three-year  time  period  for 
processing  the  initial  permit 
applications. 

Following  the  final  interim  approval, 
if  Missouri  has  failed  to  submit  a 
complete  corrective  program  for  foil 
approval  by  the  date  six  months  before 
expiration  of  the  interim  approval,  an 
18-month  clock  for  mandatory  sanctions 
would  commence.  If  Missouri  then 
failed  to  submit  a  corrective  program 
that  EPA  found  complete  before  the 
expiration  of  that  18-month  period,  EPA 
would  apply  sanctions  as  required  by 
section  502(d)(2)  of  the  Act,  which 
would  remain  in  effiect  until  EPA 
determined  that  the  state  of  Missouri 
had  corrected  the  deficiency  by 
submitting  a  complete  corrective 
program. 

IfT  following  final  interim  approval, 
EPA  were  to  disapprove  Missouri's 
complete  corrective  program,  EPA 
would  be  required  under  section 
502(d)(2)  to  apply  sanctions  on  the  date 
18  months  after  the  efiiective  date  of  the 
disapproval,  unless  prior  to  that  date 
Missouri  had  submitted  a  revised 
program  and  EPA  had  determined  that 
it  corrected  the  deficiencies  that 
prompted  the  disapproval. 


If  EPA  has  not  granted  foil  approval 
to  Missouri's  program  by  the  expiration 
of  an  interim  approval,  EPA  must 
promulgate,  aihninister,  and  enforce  a 
Federal  permits  program  for  Missouri 
upon  interim  approval  expiration. 

n.  Proposed  Action  and  bnplicatians 

A.  Analysis  of  Submission  by  State 
Authority 

The  analysis  contained  in  this  notice 
focuses  on  specific  elements  of  the 
Missouri  Department  of  Natural 
Resources  (MDNR)  Title  V  operating 
permits  program  that  must  be  corrected 
to  meet  the  minimum  requirements  of 
part  70.  The  fidl  program  submittal;  the 
Technical  Support  Document  (TSD), 
which  omtains  a  detailed  analysis  of 
the  submittal;  and  other  relevant 
materials  are  available  for  inspection  as 
part  of  the  public  docket.  The  docket 
may  be  viewed  during  regular  business 
hours  at  the  address  listed  above. 

1.  Si^port  Materials 

The  Governor  of  Missouri  submitted 
an  administratively  and  technically 
complete  Title  V  Operating  Permit 
Pro-am  on  January  13, 1995.  The  EPA 
deemed  the  program  submittal  complete 
on  March  2, 1995.  At  EPA's  request,  the 
State  provided  supplemental  program 
information  on  August  14, 1995; 
September  19, 1995;  and  October  16. 
1995. 

The  program  submittal  includes  a 
legal  opinion  fiom  the  Attorney  General 
of  Missouri  stating  that  the  laws  of  the 
State  provide  adequate  legal  authority  to 
carry  out  all  aspects  of  the  program,  and 
a  description  of  how  the  state  intends  to' 
implement  the  program.  The  submittal 
additionally  contains  evidence  of  proper 
adoption  of  the  program  regulations, 
permit  application  forms,  a  data 
management  system,  and  a  permit  fee. 
demonstration.  >_ 

2.  Program  Description 

The  Governor's  letter  states  that  the 
entire  geography  of  Missouri  will  be 
covered  by  this  program.  There  are  no 
Indian  tribal  lands  in  Missouri.  The 
letter  also  states  that  MDtiR  will  be  the 
official  permitting  authority  responsible 
for  implementation  of  the  program. 
Finally,  the  state  requested  approval 
and  delegation  of  authority  to 
implement  secticm  112(1)  of  the  Act. 

In  addition  to  the  state's  part  70 
permit  rules,  the  state  has  established  a 
State  Implemotitation  Plan  (SIP)  based 
permit  system  for  creating  Federally 
enforceable  limitations,  called  the 
intermediate  program.  This  permit 
mechanism  will  allow  qualifying 
sources  to  avoid  having  to  olHain  a  part 


70  operating  permit  The  EPA  published 
a  direct  final  approval  of  this  program 
in  the  Federal  Register  on  September 
25, 1995  (60  FR  49340).  Finally, 
Missouri  will  issue  a  third  class  of 
permit  to  all  other  air  emission  sources 
that  meet  or  exceed  the  de  minimis 
levels,  yet  Ml  below  the  major  source 
threshold.  This  third  class  of  source  will 
require  a  basic  permit.  The  basic 
operating  permit  program  is  not  a 
Federal  program  and  has  not  been 
submittal  to  EPA  for  approval. 

The  state  has  been  collecting  emission 
fees  for  two  years,  which  have  been 
used  for  "ramp-up"  activities,  including 
the  hiring  of  additional  staff.  The  state 
emissions  fee  is  currently  set  at  $25.70 
per  ton,  which  may  be  adjusted  by  the 
Missouri  Air  Conservation  Commission 
through  an  administrative  revision  of 
rale  10  CSR  10-6.110.  The  state 
provided  a  resource  demonstration, 
discussed  later,  to  justify  deviating  bom 
the  presumptive  minimum  of  $25  per 
ton,  Consiuner  Price  Index  (CPI) 
adjusted.  The  state  is  also  authorized 
under  its  statute  to  collect  fees  for  non- 
Title  V  program  activities. 

ThQ  program  submittal  also  contains 
.  information  on  the  organizational 
stmcture  and  function  of  the 
components  of  the  air  program, 
including  the  regional  and  local  offices 
which  are  available  to  assist  in 
implementation  of  the  program. 

3.  Regulations  and  Program 
Implementation 

The  Missouri  program,  including  the 
core  operating  permit  regulations.  10- 
CSR  6.065  (Division  10,  Chapter  6, 
MDNR)  substantially  meets  die 
minimum  requirements  for  interim 
approval  as  they  are  denoted  in  40  CFR 
part  70.4(d)(3).  These  requirements 
pertain  to:  (1)  Adequate  fees,  (2) 
applicable  requirements,  (3)  fixed  terms, 
(4)  public  participation,  (5)  EPA  and 
affiected  state  review,  (6)  permit 
issuance,  (7)  enforcement,  (8) 
operational  flexibility,  (9)  streamlined 
procedures,  (10)  permit  application,  and 
(11)  alternative  scenarios. 

However,  Missouri  miist  make  the 
following  program  revisions  for  foil 
approval:  (1)  Revise  its  definitions  rule, 
10  CSR  10-6.020  to:  (a)  revise  (2)(I)7  to 
update  a  reference  to  the  Standard 
Industrial  Classification  Manual,  and  (b) 
revise  (3)(B),  Table  2— List  of  Named 
Installations,  to  make  it  consistent  with 
the  list  in  the  definition  of  major  source 
in  70.2;  (2)  revise  rule  10  CSR  10-6.065, 
Operating  Permits  by:  (a)  revising 
(1)P)2  to  clarify  the  meaning  of 
"fiigitive  air  pollutant"  as  it  relates  to 
part  70  instaUations;  (b)  revise  (3)(D)  to 
clarify  part  70  applicability  with  respect 


to  emissions  from  exempt  installations 
and  emission  units;  (c)  revise 
(6)(C)l.C.(II)(b)  to  clarify  the  retention  of 
record  requirements  in  permits, 
consistent  with  70.6(a)(3);  (d)  revise 
(6)(C)1.G.(D  to  clarify  the  general 
requirements  for  permit  compliance  and 
noncompUance,  consistent  with 
70.6(a)(6);  (e)  revise  (6)(C)4.A.  to  correct 
a  citation  error  and  to  clarify  that  the  ~ 
requirement  for  EPA  and  afiiscted  state 
review  applies  to  general  permits, 
consistent  with  70.6(d)(1);  (f)  revise 
(6)(C)7.B.(IV)  to  make  the  emergency 
provision  notice  consistent  with 
70.6(g)(3);  (g)  revise  (6)(C)8,  operational 
flexibility  provisions,  to  clarify  the  term 
"emissions  allowable  under  the 
permit";  (h)  revise  (6)(E)5.B.(I),  minor 
permit  modification  criteria,  to  be 
consistent  with  70.7(e)(2)(I)(A)(3);  (i) 
revise  (6)(E)5.B.(I)  to  add  a  paragraph  (b) 
to  incorporate  the  economic  incentive 
provisions  consistent  with 
70.7(e)(2)(I)(B);  (j)  revise  (6)(E)5.C(I)(b) 
to  correct  the  threshold  for  group 
processing  of  minor  permit 
modifications  to  be  consistent  with 
70.7(e)(2)a)(B);  and  (k)  revise 
(6)(E)5.D.(II)(a),  significant  permit 
modification  procedures,  to  be 
consistent  with  70.4(b)(2)  and  70.5(c), 
and  make  minor  citation  corrections  to 
mles  (6)(B)3.I.(IV),  (6)(E)5.B.(n)(a), 
(6)(E)5.C.(V),  and  (6)(E)6.C.  A  detailed 
discus^on  of  the  necessary  rule 
revisions  is  included  in  the  TSD,  and  in 
the  docket  for  this  rulemaking.  In 
addition,  the  mle  changes  proposed  by 
Missouri  to  meet  the  requirements  noted 
above  are  included  in  the  docket. 

Missouri  has  the  authority  to  issue  a 
variance  from  state  requirements  imder 
section  643.110  of  the  state  statutes. 
This  provision  was  not  included  by  the 
state  in  its  operating  permit  program 
submittal,  and  EPA  regards  this 
provision  as  wholly  external  to  the 
program  submitled  for  approval  under 
part  70,  and  consequently  is  proposing 
to  take  no  action  on  this  provision  of 
state  law.  The  EPA  has  no  authority  to 
approve  provisions  of  state  law,  such  as 
the  variance  provision  referred  to, 
which  are  inconsistent  with  the  Act 
The  EPA  does  not  recognize  the  ability 
of  a  permitting  authority  to  grant  relief 
fiom  the  duty  to  obtain  or  comply  with 
a  Federally  enforceable  part  70  permit, 
except  where  such  relief  is  granted 
through  the  procediues  allowed  by  part 
70.  A  part  70  permit  may  be  issued  or 
revised  (consistent  with  part  70 
permitting  procedures)  to  incorporate 
those  terms  of  a  variance  that  are 
consistent  with  applicable 
requirements.  A  part  70  permit  may  also 
incorporate,  via  part  70  permit  issuance 


or  modification  procedures,  the 
schedule  of  compliance  set  forth  in  a 
variance.  However,  EPA  reserves  the 
right  to  pursue  enforcement  of 
applicable  requirements, 
notvrithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate  This  is  consistent  with 
70.5(c)(8)(iii)(C),  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 

4.  Fee  Demonstration 

The  state  provided  a  detailed  fee 
demonstration  because  the  emissions 
fee,  $25.70  per  ton  (not  adjusted),  is 
below  the  presumptive  minimum  of  $25 
plus  CPI.  "rhe  fee  demonstration 
included  a  detailed  analysis  of  projected 
hourly  program  requirements  and  costs 
for  each  of  the  next  four  years.  An 
emission  inventory  of  Htle  V  sources 
for  two  preceding  years  (1993  and  1994) 
and  emissions  fees  collected  was  also 
provided.  Missouri  describes  a  cash 
receipts  system  that  identifies  Title  V 
fee  receipts,  a  time  accounting  system 
that  tracks  Title  V  program  labor  costs, 
and  an  accounts  payable  system  that 
tracks  Title  V  program  expenses. 

5.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  commitments  for 
section  112  implementation.  Missouri 
has  demonstrated  in  its  program 
submittal  adequate  legal  authority  to 
implement  and  enforce  all  section  112 
requirements  through  the  Title  V 
permit.  This  legal  authority  is  contained 
in  Missoiui's  enabling  legislation  and  in 
regulatory  provisions  defining 
"applicable  requirements,"  and  states 
that  the  permit  must  incorporate  all 
applicable  requirements.  EPA  has 
determined  that  this  legal  authority  is 
sufficient  to  allow  Missouri  to  issue 
permits  that  ensure  compliance  with  all 
section  112  requirements.  Hie  EPA  is 
interpreting  the  above  legal  authority  to 
mean  that  Missouri  is  able  to  carry  out 
all  section  112  activities.  For  forther 
rationale  on  this  interpretation,  please 
refer  to  the  TSD  accompanying  this 
rulemaking  and  the  April  13, 1993, 
guidance  memorandum  titled  "Title  V 
Program  Approval  Criteria  for  Section 
112  Activities,"  siened  by  John  Seitz. 

b.  Section  112(g)  Case-by-Case 
Maximum  Achievable  Control 
Technology  (MACT)  For  Modified/ 
Constracted  and  Reconstmcted  Major 
Toxic  Sources. 

The  EPA  issued  an  interpretive  notice 
on  Frimiary  14, 1995  (60  FR  8333), 
'which  outlines  EPA's  revised 
interpretation  of  112(g)  applicability. 
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The  notice  posltpones  the  effective  date 
of  112(g)  until  after  EPA  has 
promulgated  a  tule  addressing  that 
provision.  The  notice  sets  forth  in  detail 
the  rationale  for  the  revised 
interpretation. 

The  section  112(g)  interpretive  notice 
explains  that  E^A  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  fae  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  nates  time  to  adopt  rules 
implementing  t|ie  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delav  in  the  final  section 
112(g)  rulemakmg.  Unless  and  until 
EPA  provides  fbr  such  an  additional 
postponement  of  section  112(g). 
Missouri  must  ^ave  a  Federally 
enforceable  mechanism  for 
implementing  sjsction  112(g)  during  the 
period  between  promulgation  of  the 
Federal  section  112(g)  rule  and  adoption 
of  implementing  Federal  regulations. 

The  EPA  is  aware  that  Missouri  lacks 
a  program  designed  specifically  to 
implement  section  112(g).  However, 
Missouri  does  bave  a  program  for 
review  of  new  9nd  modified  hazardous 
air  pollutant  sources  that  can  serve  as  an 
adequate  implementation  vehicle  diuing 
the  transition  period,  because  it  would 
allow  Missouri  to  select  control 
measures  that  Would  meet  MACT,  as 
defined  in  section  112,  and  incorporate 
these  measures  into  a  Federally 
enforceable  preconstruction  permit. 

The  EPA  is  ptoposing  to  approve 
Missouri's  preconstruction  permitting 
program  imder  the  authority  of  Title  V 
and  part  70,  sofely  for  the  purpose  of 
implementing  section  112^)  to  the 
extent  necessary  during  the  transition 
period  between  112(g)  promulgation 
and  adoption  of  a  state  rule 
implementing  BPA's  section  112(g) 
regulations.  Altnough  section  112(1) 
generally  provides  authority  for 
approval  of  state  air  programs  to 
implement  section  112(^,  Title  V  and 
section  112(g)  provide  for  this  limited 
approval  because  of  the  direct  linkage 
between  the  implementation  of  section 
112(g)  and  Title  V.  The  scope  of  this 
approval  is  namowly  limited  to  section 
112(g)  and  does  not  confer  or  imply 
approval  for  purposes  of  any  other 
provision  undet  the  Act  (e.g.,  section 
110).  This  approval  will  be  without 
effact  if  EPA  decides  in  the  final  section 
112(g)  rule  that  sources  are  not  subject 
to  the  requiremtots  of  the  rule  until 
state  regulationt  are  adopted.  The 
duration  of  this  approval  is  limited  to  18 
months  following  promulgation  by  EPA 
of  the  112(g)  rule  to  provide  adequate 
time  for  the  statiB  to  adopt  regulations 
consistent  with  the  Federal 
requirements. 


c.  Section  112(1)— State  Air  Toxics 
Programs. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  approval  requirements  for 
delegation  of  section  112  standards  as 
promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1)(S) 
requires  that  the  state's  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  part  70.  Missouri 
has  demonstrated  that  it  meets  these 
requirements.  Therefore,  EPA  is 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  part  63.91 
to  Missouri  for  its  program  mechanism 
for  receiving  delegation  of  all  existing 
and  future  section  112(d)  standards  for 
both  part  70  and  non-part  70  sources, 
and  section  112  infiastructure  programs, 
that  are  unchanged  from  Federal  rules 
as  promulgated.  Missouri  has  informed 
EPA  that  it  intends  to  accept  delegation 
of  section  112  standards  through 
adoption  by  reference.  In  addition.  EPA 
is  aliso  proposing  delegation  of  all 
existing  standards  and  programs  under 
40  CFR  parts  61  and  63  for  part  70  and 
non-part  70  sources. 
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d.  Title  IV/Acid  Rain.  The  legal 
requirements  for  approval  under  the 
Title  V  operating  permits  program  for  a 
Title  rv  program  were  dted  in  EPA 
guidance  distributed  on  May  21, 1993, 
titled  'Title  V-Title  IV  Interface 
Guidance  for  States."  Missouri  has  met 
the  criteria  of  this  guidance  and  has 
adopted  by  reference  acid  rain  rules  at 
40  CFR  72. 

B.  Options  for  Approval/Disapproval 
and  Implications 

1.  The  EPA  is  proposing  to  grant 
interim  approval  for  two  years  to  the 
operating  permits  program  submitted  by 
the  state  of  Missouri.  In  order  to  receive 
fiill  approval,  the  state  must  adopt  and 
submit  to  the  EPA  the  rule  changes 
identified  above  within  18  mondis  of 
receiving  final  interim  approval. 
Specifically,  the  state  must  amend  rules 
10  CSR  10-6.020,  Definitions,  and  10 
CSR  10-6.065,  Operating  permits,  for 
consistency  with  part  70. 

2.  Program  for  Straight  Delegation  of 
Section  112  Standards. 

As  discussed  above,  EPA  is  proposing 
to  grant  approval  under  section  112(1)(5) 
and  40  CFR  part  63.91  to  Missouri  for 
its  program  mechanism  for  receiving 
delegation  of  all  existing  and  futiu^ 
section  112(d)  standards  for  both  part  70 
and  non-part  70  sources,  and 
infiastructure  programs  under  section 
112  that  are  unchanged  from  Federal 
rules  as  promulgated.  In  addition,  EPA 
proposes  to  delegate  existing  standards 


under  40  CFR  parts  61  and  63  for  both 
part  70  and  non-part  70  sources. 

m.  Adminislmlive  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  conunents  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  the  state's  submittal 
and  other  inrormation  relied  upon  for 
the  proposed  approval  are  contained  in 
a  docket  maintained  at  EPA  Regional 
Office.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by.  EPA  in  the  development  of  this 
proposed  interim  approval.  The 
principal  purfioses  of  the  docket  are: 

1.  To  allow  interested  parties  a  means 
to  identify  and  locate  docimients  for 
participating  in  the  rulemaking  process, 
and 

2.  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  Janaury  16, 
1996. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
fiv>m  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  me  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  imdertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
awegate. 

Through  submission  of  this  state 
operating  permit  program  the  state  has 
elected  to  adopt  the  program  provided 
for  under  Title  V  of  Uie  CAA.  These 
rules  may  bind  the  state  government  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  To  the  extent  that  the  rules  being 
proposed  for  approval  by  this  action 
will  impose  new  requirements,  sources 
are  already  subject  to  these  regulations 
vbadet  state  law.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  bom  this  action.  The  EPA  has 


also  determined  that  this  proposed 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  state,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Snbiects  in  40  CFR  Part  70 

Enviroiunental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

Antiiority:  42  U.S.C.  sections  7401-7671q. 

Dated:  December  6, 1995. 
Dennis  Grams, 
Regional  Administrator. 
(FR  Doc  9&-30554  Filed  12-14-95: 8:45  am] 


40  CFR  Part  372 
[OPPTS^4000«7B;  FRL-4891-4] 

Toxic  CtMinical  Ratoase  Raporting;  ~ 
Community  Right-to-Know;  Raopaning 
of  Public  Commant  Period;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Reopening  of  public  comment 
period;  correction. 

SUMMARY:  hi  die  Federal  Register  of 
October  27, 1995,  EPA  published  an 
administrative  stay  of  the  reporting 
requirements  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (P*CRA)  and 
section  6607  of  the  Pollution  Prevention 
Act  of  1990  (PPA),  for  2,2-dibromo-3- 
nitrilopropionamide  (DBNPA) 
(Chemical  Abstracts  Service  (CAS)  No. 
10222-01-2).  The  administrative  stay 
also  requested  comment  on  EPA's 
review  of  a  petition  to  delete  DBNPA 
fit)m  the  EPCRA  section  313  list  of  toxic 
chemicals.  The  period  for  accepting 
comments  on  EPA's  review  of  the 
petition  ended  on  November  27, 1995. 
EPA  has  received  a  request  to  extend  the 
comment  period  and  is  granting  that 
request  by  reopening  the  comment 
period  for  45  days.  In  addition,  this 
document  corrects  an  error  in  the 
October  27, 1995  notice.  The  green  algal 
toxicity  value  was  inconectiy  listed. 
DATES:  All  comments  must  be  received 
on  or  before  January  29, 1996. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to  :  OPFT 
Docket  Clerk  (7407),  TSCA 
Nonconfidmtial  Information  Center 
(NQC),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agmcy,  Rm.  NE-B607, 401  M  St..  SW.. 
Washington.  DC  20460. 


Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryptiim. 
Comments  and  data  will  also  be 
accepted  on  dislcs  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPTS-400097.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  the  information  presented 
in  this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT. 
Maria  J.  Doa,  Project  Manager,  202-260- 
9592,  e-mail: 

doa.maria@epamail.epa.gov  for  specific 
information  on  this  action.  For  general 
information  on  EPCRA  section  313, 
contact  the  Emergency  Planning  and 
Community  Right-to-Know  HoUine, 
Environmental  Protection  Agency,  Mail 
Code  5101,  401  M  St.,  SW.,  Washington, 
DC  20460,  Toll  free:  1-800-535-0202. 
in  Virginia  and  Alaska:  703-412-9877 
or  Toll  free  TDD:  1-800-553-7672. 

SUPPLBKBirARY  MFORMATION:  hi  the 
Federal  Register  of  October  27, 1995  (60 
FR  54949),  EPA  published  an 
administrative  stay  of  the  reporting 
requirements  under  section  313  of 
EPCRA  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA) 
for  DBNPA.  EPA  issued  the 
administrative  stay  because  EPA  had 
incorrectly  categorized  the  effects 
observed  in  certain  data  relating  to 
DBNPA  prior  to  promulgation  of  the 
final  rule  adding  DBNPA  to  Uie  EPCRA 
section  313  list  of  toxic  chemicals. 

The  document  also  requested 
comment  on  EPA's  review  of  a  petition 
to  delete  DBNPA  fit)m  the  EPCRA 
section  313  list  of  toxic  chemicals.  EPA 
preliminarily  determined  that  DBNPA 
can  reasonably  be  anticipated  to  cause 
subchronic  gastrointestinal  effects,  and 
can  reasonably  be  anticipated  to  cause 
toxicity  to  freshwater  green  algae, 
chronic  effects  on  freshwater 
invertebrates  and  chronic  effects  on 
oysters  at  relatively  low  concentrations, 
llie  period  for  accepting  comments  on 
EPA's  review  of  the  petition  ended 
November  27, 1995.  EPA  has  received  a 
request  to  extend  the  comment  period 
and  is  granting  that  request  by 
reopening  the  comment  period  for  45 
days.  In  addition,  this  notice  corrects  an 
error  in  the  October  27, 1995  document. 
The  green  algal  toxicity  value  was 
incorrectly  listed. 


L  Rec^Miiing  of  Public  Comment  Period 

hi  the  Federal  Register  of  October  27, 
1995,  EPA  requested  public  comment 
on  the  information  presented  in  the 
document  regarding  the  continued 
listing  of  DBNPA  on  the  EPCRA  section 
313  list  of  toxic  chemicals.  In  that 
notice,  EPA  stated  that  all  comments 
must  be  received  on  or  before  November 
27, 1995.  In  response  to  a  request  from 
Dow  Chemical  Company  to  extend  the 
comment  period,  EPA  is  reopening  the 
comment  period  for  an  additional  45 
days.  All  comments  must  be  received  on 
or  before  January  26, 1996. 

n.  Green  Algal  Toxicity  Value 
Conectimi 

In  the  October  27, 1995  Federal 
Register,  on  page  54951,  first  colunm, 
second  frill  paragraph,  24th  line,  the 
green  algal  96-hour  ECso  (median 
effsctive  concentration)  for  DBNPA  was 
incorrectly  listed  as  "0.010  mg/L  ";  the 
value  should  have  read  0.08  mg/L. 

m.  Public  Docket 

A  record  has  been  established  for  the 
administrative  stay  under  docket 
number  "OPPTS-^00097"  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information  (CBI).  is  available 
for  inspection  frt>m  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607.  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncicOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  the 
administrative  stay,  as  well  as  the 
public  veraion,  as  described  above  will 
be  kef>t  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  record  is  the  paper  record 
maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection.  Chemicals, 
Community  right-to-know,  Reporting 
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and  recordkeeping  requirements,  and 
Toxic  chemicals. 

Dated:  Decamber  8, 1995. 
WUiiaaiH.SaMiSnIII. 
Director,  Office  of  Pollution  Prevention  and 
Toxics.  ' 

[FR  Doc  9S-306qi  Piled  12-l«-«5;  8:45  am) 


48  CFR  Parte  1 

[Fm.-63a2-9l 


and  1582 


mRemitatlon; 
wifocraiiofi 


Confidanttei 


AQBCV:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

»    — -■   -  ■- 

summary:  The  ^vironmental  Protection 
Agency  (EPA)  is  proposing  to  revise  its 
acquisiticm  r^ulation  by  revising  both 
the  prescriptioq  for  use  of  solicitation 
provisions  and  contract  clauses 
regarding  coUeoUon,  use,  access, 
treatment,  and  disclosure  of  confidential 
business  information  (CBI),  and  adding 
solicitation  pro^sions  and  contract 
clauses  on  CBI. ! 

DATES:  Written  (omments  should  be 
submitted  to  th^  contact  listed  below 
not  later  than  Fsbruaiy  13, 1996. 
AOOflESSES:  Conmients  and  data  may 
also  be  submitted  electronically  by 
sending  electrotic  mail  (e-mail)  to: 
Senzal.Louise6spamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Coiaments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  format  or  ASCII  file 
format.  No  Contdential  Business 
Information  (CBtO  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
FOR  FURTHER  MRORMATION  CONTACT: 
Louise  Senzel,  Bnvironmental 
Protection  Agency,  Office  of  Acquisition 
Management  (3t02F),  401  M  Street.  SW, 
Washington,  D.C.  20460.  Telephone: 
(202)  260-6204] 

SUPPLBeiTARY  INFORMATION: 

A.  Executive  Order  12866 

The  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  is  required  by  the  Office  of 
Inftmnation  and  Regulatory  Affiairs. 

B.  Paperwork  Riedaction  Act 

The  Paperwo^  Reduction  Act  does 
not  apply  becau^  this  proposed  rule 
does  not  contaiit  information  collection 
requirements  that  require  the  approval 


of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501  et  seq.) 

C  Rflgolatoiy  Flexibility  Act 

The  EPA  certifies  that  this  proposed 
rule  does  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
requirements  to  contractors  under  the 
proposed  rule  impose  no  reporting, 
record-keeping,  or  any  compliance 
costs. 

D.  Unfimded  Mandates 

This  proposed  rule  will  not  impose 
unfunded  mandates  on  state  or  local 
entities,  or  others. 

The  provisions  of  this  regulation  are 
issued  under  5  U.S.C.  301;  40  U.S.C 
486(c). 

List  of  Subjects  in  48  CFR  Parts  1535 
and  1552 

Government  procurement. 

Therefore,  Chapter  15  of  title  48,  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  parts 
1535  and  1552  continue  to  read  as 
follows: 

Audwrity:  Sec.  205(c),  63  stat.  390,  as 
amended,  40  U.S.C  486(c). 

2.  Section  1535.007  is  revised  to  read 
as  follows: 

1536.007    SoHdtMlons. 

(a)  Contrac:ting  Officers  shall  insert 
the  following  provisions  in  all 
solicitations  when  the  Contracting 
Officer  has  determined  that  EPA  may 
furnish  the  contractor  with  confidential 
business  information  which  EPA  has 
obtained  from  third  parties  under  the 
Federal  Insecticide.  Fungicide  and 
Rodenticide  Act  (7  U.S.C  136  et  seq.). 

(1)  1552.235-72  ConUtil  and  Secimty 
of  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  Confidential  Business 
Information;  and 

(2)  1552.235-73  Access  to  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  Confidential  Business  Information. 

(b)  Contracting  Officers  shall  insert 
the  following  provisions  in  all 
solicitations  when  the  Contracting 
Officer  has  determined  that  EPA  may 
furnish  the  contractor  with  confidential 
business  information  which  EPA  has 
obtained  from  third  parties  under  the 
Toxic  Substances  Control  Act  (15  U.S.C. 
2601  et  seq.) 

(1)  1552.235-74  Contit>l  and  Security 
of  Toxic  Substances  Control  Act 
Confidential  Business  Information;  and 

(2)  1552.235-75  Access  to  Toxic 
Substances  Control  Act  Confidential 
Business  Information. 

3.  Subsection  1535.007-70  is 
amended  by  revising  paragraphs  (b)  and 


(c)  and  adding  paragraph  (d)  through  (f) 
to  read  as  follows: 


153&007-70   Contract  < 

(a)*  •  • 

(b)  The  Conbacting  Officer  shall 
insert  the  clause  at  1552.235-71. 
Treatment  of  Confidential  Business 
Informaticm,  in  solicitations  and 
contracts  when  the  Contracting  Officer 
has  determined  that  in  the  performance 
of  the  contract.  EPA  may  furnish 
confidential  business  information  to  the 
contractor  obtained  fiom  third  parties 
under  the  Clean  Air  Act  (42  U.S.C.  7401 
et  seq.),  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1251  et  seq.).  the 
Safe  Drinking  Water  Act  (42  U.S.C.  300f 
et  seq.),  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et  seq.),  the 
Resource  Conservation  and  Recovery 
Act  (42  U.S.C.  301  etseq.),  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (7  U.S.C  136  et  seq.),  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (42  U.S.C.  9601  et  seq.),  and 
provision  1552.235-70,  Release  of 
Contractor  Confidential  Business 
InfcHination.  EPA  regulations  on 
confidentiality  of  business  information 
in  40  CFR  part  2,  subpart  B,  require  that 
the  contractor  agree  to  the  clause 
entiUed  "Treatment  of  Confidential 
Business  Information"  before  any 
confidential  business  information  may 
be  furnished  to  the  contractor. 

(c)  The  Contracting  Officer  shall  insert 
the  clause  at  1552.235-76,  Treatment  of 
Confidential  Business  Information,  in 
solicitations  and  contracts  when  the 
Contracting  Officer  has  determined  that 
in  the  performance  of  the  contract,  EPA 
may  furnish  the  contractor  with 
confidential  business  information 
obtained  from  third  parties  under  the 
Toxic  Substances  Control  Act  (15  U.S.C. 
2601  et  seq.).  EPA  regulations  on 
confidentiality  of  business  information 
in  40  CFR  part  2,  subpart  B,  require  that 
the  contractor  agree  to  the  clause 
entitled  "Treatment  of  Confidential 
Business  Information"  before  any 
confidential  business  information  may 
be  furnished  to  the  contractor. 

(d)  The  Conbacting  Officer  shall 
insert  the  clause  at  1552.235-77  Data 
Security  for  Federal  Insecticide, 
Fungicide,  Rodenticide  Act  Confidential 
Business  Information,  when  the  contract 
involves  access  to  confidential  business 
information  related  to  the  Federal 
Insecticide,  Fungicide,  Rodenticide  Act 
and  the  Treatment  of  Confidential 
Business  Information  clause  (l.'>52.235- 
71)  and  the  Screening  Business 
Information  for  Claims  of 
Confidentiality  clause  (1552.235-70)  are 
included. 


(e)  The  Ccmtracting  Officer  shall  insert 
the  clause  at  1552.235-78  Data  Security 
for  Toxic  Substances  Control  Act 
Confidential  Business  Information, 
when  the  contract  involves  access  to 
confidential  business  information 
related  to  the  Toxic  Substances  Control 
Act  and  the  Treatment  of  Confidential 
Business  Information  clause  (1552.235- 
76)  and  Screening  Business  Information 
for  Claims  of  Confidentiality  clause 
(1552.235-70)  are  included. 

(f)  Contracting  Officers  shall  insert  the 
clause  1552.235-79  Release  of 
Contractor  Confidential  Business 
Information  in  all  solicitations  and 
contracts  in  order  to  authorize  the 
Agency  to  release  confidential  business 
information  under  certain 
circumstances. 

4.  Subpart  1552.2,  is  amended  by 
revising  section  1552.235-72,  and 
adding  sections  1552.235-73  through 
1552.235-70  to  read  as  follows: 

1662,236-^   Control  and  Security  Of 
rmgtmrmi  inMrlirltln  Punoiekla.  Rodanllcida 
Ad  ConfManlial  Bualnesa  InfomwUon  (XXX 
109S). 

As  prescribed  in  1535.007(a),  insert 
the  following  provision: 

Conlral  and  Sacnrity  of  Federal  Inaedickie, 
Fungicide,  Redanlickk>  Act  Confidential 
i(XXX198S) 


The  ofinor  certifies  that— 

— ^The  Contractor  and  its  employees  have 
read  and  are  femiliar  with  the  requirements 
for  the  control  and  security  of  Federal 
Insecticide,  Fungicide,  Rodenticide  Act 
confidential  business  information 
contained  in  the  manual  entitled  "Federal 
Insecticide,  Fungicide,  Rodenticide  Act 
Information  Security  Manual".  (See  also 
1552.235-77  elsewhere  in  this  solicitation.) 

(End  of  Provision) 

1S62.2as^rs    AeeaaatoFaderal 
baaeltelda.  FiMMrieldaL  RodanUekto  Act 
I  Ififuf  Illation  (XXX 


As  prescribed  in  1535.007(a),  insert 
the  following  provision: 

Aooaai  to  Federal  Iiwenhride.  Fimgiclde, 
Kwdnntiriila  Act  Conadantial  Burinaas 
InfMsaiion  (XXX 1995) 

In  order  to  perform  duties  under  the 
contract,  the  Contractor  will  need  to  be 
authOTized  for  access  to  Federal  Insecticide. 
Fungicide,  Ro(tenticide  Act  (FIFRA) 
confidential  Imsiness  information  (CBI).  The 
Contractor  and  all  of  its  empfoyees  handling 
CBI  while  woridng  under  the  contract  will  be 
required  to  follow  the  procedures  contained 
in  the  security  manual  entitied  "FIFRA 
Information  Seciuity  Manual".  These 
procedures  include  applying  for  FIFRA  CBI 
access  authorization  for  each  individual 
working  under  the  contract  who  will  have 
access  to  FIFRA  CBI.  execution  of 
confidentiality  agreements,  and  designation 
l>y  the  Contracts  of  an  individual  to  serve  as 


a  Document  Control  Officer.  The  ContiactOT 
will  be  required  to  abide  tiy  those  clauses 
contained  in  BPAAR  1552.235-70, 1552.235- 
71.  and  1552.235-77  tiiat  are  appropriate  to 
the  activities  set  forth  in  the  contract. 

Until  EPA  has  approved  the  Contractor's 
seciuity  plan,  the  Contractor  may  not  be 
authorized  for  FIFRA  CBI  access  away  firom 
EPA  fecilities. 
(End  of  Provision) 

1552.236-74   Control  and  Security  of  Toxic 
Siibilancaa  Control  Act  ConfMantM 
BualnMS  mtormaHon  POCX IMQ. 

As  prescribed  in  1535.007(b),  insert 
the  following  provision: 

Control  and  Security  of  Toadc  Snhatancet 
Control  Act  Confidential  BntiiMwt 
Information  (XXX 1995) 

The  ofieror  certifies  that — 

— ^The  Contractor  and  its  employees  have 
read  and  are  fiamiliar  with  the  requirements 
for  the  control  and  security  of  Toxic 
Substances  Control  Act  confidential 
business  information  contained  in  the 
manual  entitied  "Toxic  Sul>stances  Control 
Act  Confidential  Business  Information 
Security  Manual".  (See  also  1552.235-78 
elsewhere  in  this  solicitation.) 

(End  of  Provision) 


1562.236-75    Access  to  Toxic  J 
Control  Act  ConfldsntW  Businass 
Information  PCXX 199^. 

As  prescribed  in  1535.007(b),  insert 
the  following  provision: 

Aooaas  to  Toxic  Subatancea  Control  Ad 
Confidential  BusineaB  Infermalion  (XXX 
199S) 

In  order  to  perform  duties  under  the 
contract,  the  Contractor  will  need  to  be 
authorized  for  access  to  Toxic  Substances 
Control  Act  (TSCA)  confidential  business 
infonnation  (CBI).  The  Contractor  and  all  of 
its  employees  handling  CBI  while  working 
under  the  contract  will  be  required  to  follow 
the  procedures  contained  in  the  security 
manual  entitied  "TSCA  Confidential 
Business  Information  Security  Manual". 
These  procedures  include  applying  for  TSCA 
CBI  access  authorization  for  each  individual 
working  under  the  contract  who  will  have' 
access  to  TSCA  CBI,  execution  of 
confidentiality  agreements,  and  designation 
by  the  Contractor  of  an  individual  to  serve  as 
a  Dociunent  Control  Officer.  The  Contractor 
will  be  required  to  abide  by  those  clauses 
contained  in  EPAAR  1552.235-70. 1552.235- 
71.  and  1552.235-78  that  are  appropriate  to 
the  activities  set  forth  in  the  contract. 

Until  EPA  has  inspected  and  approved  the 
Contractor's  facilities,  the  Contractor  may  not 
be  authorized  for  TSCA  CBI  access  away 
from  EPA  facilities. 
(End  of  Provision) 

1562.236-76    Treatment  of  Confidential 
Buaineaa  Infonnation  (XXX 199Q. 

As  prescribed  in  1535.007-70(c), 
insert  the  following  clause: 

IVealment  of  Confidential] 
Infbmution  (XXX 1999) 


(a)  The  Proiect  Offion  (PO)  or  his/her 
designee,  after  a  written  determination  by  the 
appropriate  program  office,  may  disclose 
confidential  business  information  (CBI)  to  the 
Contractor  necessary  to  carry  out  the  work 
required  under  this  contract.  The  Contractor 
agrees  to  use  the  CBI  only  under  the 
following  conditions: 

(1)  The  Contractor  and  Contractor's 
employees  shall  (i)  use  the  CBI  only  for  the 
purposes  of  carrying  out  the  work  required 
by  tne  contract;  (ii)  not  disclose  the 
infonnation  to  anyone  other  than  pro(>erly 
cleared  EPA  employees  without  the  prior 
written  approval  of  the  Assistant  General 
Counsel  for  Information  Law  or  his/her 
designee;  and  (iii)  return  the  CBI  to  the  PO 
or  his/her  designee,  whenever  the 
information  is  no  longer  required  by  the 
Contractor  for  performance  of  the  work 
required  by  the  contract,  or  upon  completion 
of  the  contract 

(2)  The  Contractor  shall  obtain  a  written 
agreement  to  honor  the  above  limitations 
from  each  of  the  Contractor's  employees  who 
will  have  access  to  the  information  before  the 
employee  is  allowed  access. 

(3)  The  Contractor  agrees  that  these 
contract  conditions  concerning  the  use  and 
disclosure  of  CBI  are  included  for  the  benefit 
of.  and  shall  be  enforceable  by.  both  EPA  and 
any  afiiected  businesses  having  a  proprietary 
interest  in  the  information. 

(4)  The  Contractor  shall  not  use  any  CBI 
supplied  by  EPA  or  obtained  during 
performance  hereunder  to  compete  with  any 
business  to  which  the  CBI  relates. 

(b)  The  Contractor  agrees  to  obtain  the 
written  consent  of  the  CO,  after  a  written 
determination  by  the  appropriate  program 
office,  prior  to  entering  into  any  subcontract 
that  will  involve  the  disclosure  of  CBI  by  the 
Contractor  to  the  subcontractor.  The 
Contractor  agrees  to  include  this  clause, 
including  this  paragraph  (b),  in  all 
subcontracts  awarded  pursuant  to  this 
contract  that  require  the  furnishing  of  CBI  to 
the  subcontractor. 

(End  of  Clause) 

1661.236-77  Data  SMwrlty  for  Federal 
liiaafillrirta  FunoieMe.  ftodenticlde  Act 
Infonnalion  pcxX 


As  prescribed  in  1535.007-70(d).  insert  the 
foUowring  clause: 

Data  Security  for  Federal  Insecticide, 
r— ftiiiilri  Rodenticide  Act  Confidential 
rmlBTn  Infonnation  (XXX  1995) 

The  Contractor  shall  handle  Federal 
Insecticide.  Fungicide,  Rodenticide  Act 
(FIFRA)  confidential  business  information 
(CBI)  in  accordance  with  the  contract  clause 
entitled  'Treatment  of  Confidential  Business 
Information"  and  "Screening  Business 
InfcMination  for  Qaims  of  Confidentiality." 
the  provisions  set  forth  below,  and  the 
Contractor's  approved  detailed  security  plan. 

(a)  Hie  Project  Officer  (PO)  or  his/her 
designee,  after  a  «vritten  determination  by  the 
appropriate  program  office,  may  disclose 
FIFRA  CBI  to  the  contractor  necessary  to 
carry  out  the  work  required  under  this 
contract  The  Contractor  shall  protect  all 
FIFRA  CBI  to  which  it  has  access  (including 
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CBI  used  in  Hs  ctanputsr  opentioiis)  in 
accordance  withlthe  following  requiraments: 

(1)  The  Contnkor  and  Contractor's 
employees  shall  Ibllow  thesecnrity 
prooeduies  set  fiirth  in  (he  FIFRA 
Information  Seci^ty  Manual.  The  manual 
may  be  obtaioedjfrom  the  Project  Officer  (PO) 
or  the  Chief,  Inftxmation  Services  Branch 
(ISB),  Program  Management  and  Support 
Division,  Office  <>f  Pesticide  Programs  (OPP) 
(H7S02C).  U.S.  ftivironmental  Protection 
Agency.  401  M  Sbeet.  SW.  Washington,  DC 
20460. 

(2)  The  Contraptor  and  Contractor's 
employees  shall  follow  the  security 
procedures  set  forth  in  the  Contractor's 
security  plan(s)  approved  by  BPA. 

(3)  Prior  to  receipt  of  FIFRA  CBI  by  the 
Contractor,  the  Qontractor  shall  submit  a 
certification  statement  to  the  Chief  of  the  ISB, 
writh  a  copy  to  tlie  Contracting  Officer  (CO), 
certifying  that  all  employees  who  will  be 
cleared  far  accesa  to  FIFRA  CBI  have  been 
brieiisd  on  the  bridling,  control  and  security 
requirements  set  forth  in  the  FIFRA 
Information  Security  Manual. 

(4)  The  Contra^or  Document  Control 
Officer  (DGO)  shfell  obtain  a  signed  copy  of 
the  FIFRA  "GontNctor  Employee 
Confidentiality  Agreement"  from  each  of  the 
Contractor's  employees  who  will  have  access 
to  the  information  before  the  employee  is 
allowed  access. 

(b)  The  Contractor  agrees  that  these  

requirements  cosceroing  protection  of  FIFRA 
CBI  are  included  for  the  benefit  of,  and  shall 
be  enforceable  by,  both  EPA  and  any  afiected 
business  having  a  {m>prietaty  interest  in  the 
information.       I 

(c)  The  Contractor  understands  that  CBI 
obtained  by  EPAj  under  FIFRA  may  not  be 
disclosed  exceptjas  authorized  by  the  Act, 
and  that  any  unauthorized  disclosure  by  the 
Contractor  or  the  Contractor's  employees  may 
subject  the  Contoactor  and  the  Contractor's 
employees  to  the  criminal  penalties  specified 
in  FIFRA  (7  U.S.p.  136h(f)).  For  purposes  of 
this  contract,  thel  only  disclosures  that  EPA 
authorizes  the  Contractor  to  make  are  those 
set  forth  in  the  clause  entitled  "Treatment  of 
Confidential  Budness  Infcvmation." 

(d)  The  Contractor  agrees  to  include  the 
provisions  of  thit  clause,  including  this 
paragraph  (d),  in  all  subcontracts  awarded 
pursuant  to  this  contract  that  require  the 
furnishing  of  CB|  to  the  subcontractor. 

(e)  At  the  requ^t  of  EPA  or  at  the  end  of 
the  contract,  the  Contractor  shall  return  to 
the  EPA  PO  or  his/her  designee  all 
documents,  logs,  and  magnetic  media  which 
contain  FIFRA  CSI.  In  addition,  each 
Contractor  employee  who  has  received 
FIFRA  CBI  clearance  will  sign  a 
"Confidentiality  Agreement  for  Contractor 
Employees  Upoq  Relinquishing  FIFRA  CBI 
Access  Authority".  The  Contractor  DCO  will 
also  forward  those  agreements  to  the  EPA  PO 
or  his/her  designee,  with  a  copy  to  the  CO, 
at  the  end  of  the  contract. 

(f)  If,  subsequent  to  the  date  of  this 
contract,  the  Government  changes  the 
security  requirements,  the  CO  shall  equitably 
adjust  affected  pitivisions  of  this  contract,  in 
accordance  with  the  "Changes"  clause  when: 

(1)  The  Contractor  submits  a  timely  «vritten 
request  for  an  ec|uitable  adjustment;  and 


(2)  The  fiacts  warrant  an  equitable 
adjustment. 
(End  of  Clause) 

15S2.23S-78    Data  Sscurfty  for  Toidc 
Substanos  Control  Act  ConWdwHlel 
BuatnoM  kifonnatlon  (XXX 1995). 

As  prescribed  in  1535.007-70{e), 
insert  the  following  clause: 

Data  Security  for  Toxic  Substances  Control 
Ad  Confidaatiai  Boainflss  biformatiim  (XXX 
1995) 

The  Contractor  shall  handle  Toxic 
Substances  Control  Act  (TSCA)  confidential 
business  information  (CBI)  in  accordance 
with  the  contract  clause  entitled  "Treatment 
of  Confidential  Business  Information"  and 
"Screening  Business  Information  for  Claims 
of  Confidentiality." 

(a)  The  Project  Officer  (PO)  or  his/her 
designee,  after  a  written  determination  by  the 
appropriate  program  office,  may  disclose 
TSCA  CBI  to  the  contractor  necessary  to  carry 
out  the  work  required  under  this  contract. 
The  Contractor  shall  protect  all  TSCA  CBI  to 
which  it  has  access  (including  CBI  used  in 
its  computer  operations)  in  accordance  with 
the  following  requirements: 

(1)  The  Contractor  and  Contractor's 
employees  shall  follow  the  security 
procedures  set  forth  in  the  TSCA  CBI 
Security  Manual.  The  manual  may  be 
obtained  from  the  Director,  Information 
Management  Division  (IMD),  Office  of 
Pollution  Prevention  and  Toxics  (OPPT),  U.S. 
Environmental  Protection  Agency  (EPA),  401 
M  Street,  SW,  Washington,  DC  20460.  Prior 
to  receipt  of  TSCA  CBI  by  the  Contractor,  the 
Contractor  shall  submit  a  certification 
statement  to  the  Director  of  the  EPA  OPPT/ 
Office  of  Program  Management  and 
Evaluatton,  with  a  copy  to  the  Contracting 
Officer  (CO),  certifying  that  all  employees 
who  will  be  cleared  for  access  to  TSCA  CBI 
have  been  briefed  on  the  handling,  control, 
and  security  requirements  set  fcHth  in  the 
TSCA  CBI  Security  Manual. 

(2)  The  Contractor  shall  permit  access  to 
and  inspection  of  the  Contractor's  facilities  in 
use  under  this  contract  by  representatives  of 
EPA's  Assistant  Administrator  for 
Administration  and  Resources  Management, 
and  the  TSCA  Security  Staff  in  the  CM»PT,  or 
by  the  EPA  Project  Officer. 

(3)  The  Contractor  Document  Control 
Officer  (DCO)  shall  obtain  a  signed  copy  of 
EPA  Form  7740-6,  "TSCA  CBI  Access 
Request,  Agreement,  and  Approval"  from 
each  of  the  Contractor's  employees  who  will 
have  access  to  the  information  before  the 
employee  is  allowed  access.  In  addition,  the 
Contractor  shall  obtain  from  each  employee 
who  will  be  cleared  for  TSCA  CBI  access  all 
information  required  by  EPA  or  the  U.S. 
Office  of  Personnel  Management  for  EPA  to 
conduct  a  Minimum  Background 
Investigation. 

(b)  The  Contractor  agrees  that  these 
requirements  concerning  prt>tection  of  TSCA 
CBI  are  included  for  the  benefit  of,  and  shall 
be  enforceable  by,  both  EPA  and  any  affected 
business  having  a  proprietary  interest  in  the 
information. 

(c)  The  Contractor  understands  that  CBI 
obtained  by  EPA  under  TSCA  may  not  be 


disclosed  except  as  authorized  by  the.  Act, 
and  that  any  unauthorized  disclosure  by  the 
Contractor  or  the  Contractor's  empfoyees  may 
subject  the  Contractor  and  the  Contractor's 
employees  to  the  criminal  penalties  specified 
in  TSCA  (15  U.S.C  2613(d)).  For  purposes  of 
this  contract,  the  only  disclosures  that  EPA 
authorizes  the  Contractor  to  make  are  those 
set  forth  in  the  clause  entitled  'Treatment  of 
Confidential  Business  Information." 

(d)  The  Contractor  agrees  to  include  the 
provisions  of  this  clause,  including  this 
paragraph  (d),  in  all  subcontracts  awarded 
pursuant  to  this  contract  that  require  the 
nimishing  of  CBI  to  the  subcontractor. 

(e)  At  the  request  of  EPA  or  at  the  end  of 
the  contract,  the  Contractor  shall  return  to 
the  EPA  PO  or  his/her  designee,  all 
documents,  logs,  and  magnetic  media  which 
contain  TSCA  CBI.  In  addition,  each 
Contractor  employee  who  has  received  TSCA 
CBI  clearance  will  sign  EPA  Form  7740-18, 
"Confidentiality  Agreement  for  Contractor 
Employees  Upon  Relinquishing  TSCA  CBI 
Access  Authority".  The  Contractor  DCO  will 
also  forward  those  agreements  to  the  EPA 
OPPT/IMD,  with  a  copy  to  the  CO,  at  the  end 
of  the  contract 

(f)  If,  subsequent  to  the  date  of  this 
contract,  the  Government  changes  the 
security  requirements,  the  CO  shall  equitably 
adjust  affected  provisions  of  this  contract,  in 
accordance  with  the  "Changes"  clause  when: 

(1)  The  Contractor  submits  a  timely  written 
request  for  an  equitable  adjustment:  and 

(2)  The  facts  warrant  an  equitable 
adjustment. 

(End  of  Clause) 

1562.235-79    Release  of  contractor 
confidential  bualneas  information  (XXX 
1995). 

As  prescribed  in  1535.007-70(1), 
insert  the  following  clause: 

Release  of  Contractor  Confidential  Business 
Information  (XXX 1995) 

(a)  The  Environmental  Protection  Agency 
(EPA)  may  find  it  necessary  to  release 
information  submitted  by  the  Contractor 
either  in  response  to  this  solicitation  or 
pursuant  to  the  provisions  of  this  contract,  to 
individuals  not  employed  by  EPA  Business 
information  that  is  ordinarily  entitled  to 
confidential  treatment  under  existing  Agency 
regulations  (40  CFR  part  2)  may  be  included 
in  the  information  released  to  tiiese 
individuals.  Accordingly,  by  submission  of 
this  proposal  or  signature  on  this  contract  or 
other  contracts,  the  Contractor  hereby 
consents  to  a  limited  release  of  its 
confidential  business  information  (CBI). 

(b)  Possible  circiunstances  where  the 
Agency  may  release  the  Contractor's  CBI 
include,  but  are  not  limited  to  the  following: 

(1)  To  other  Agency  contractors  tasked 
with  assisting  the  Agency  in  the  recovery  of 
Federal  fonds  expended  pursuant  to  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act,  42  U.S.Q 
9607,  as  amended,  (CERCLA  orSuperfond): 

(2)  To  the  U.S.  Department  of  Justice  (DO)) 
and  contractors  employed  by  DO)  for  use  in 
advising  the  Agency  and  representing  the 
Agency  in  procedures  for  the  recovery  of 
Superfiind  expenditures: 


(3)  To  parties  liable,  or  potentially  liable, 
for  costs  under  CERCLA  Sec.  107  (42  U.S.C 
9607),  et  al,  and  their  insurers  (Potentially 
Responsible  Parties)  for  purposes  of 
focilitating  settlement  or  litigation  of  claims 
against  such  parties; 

(4)  To  other  Agency  contractors  who,  for 
purposes  of  performing  the  work  required 
under  the  respective  contracts,  require  access 
to  information  the  Agency  obtained  imder 
the  Clean  Air  Act  (42  U.S.C  7401  etseq.);  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C1251  et  seq.);  the  Safie  Drinking  Water 
Act  (42  U.S.C.  300f  et  seq.);  the  Federal 
Insecticide,  Fungicide  and  Rodenticide  Act 
(7  U.S.C.  136  et  seq.);  the  Resource 
Conswvation  and  Recovery  Act  (42  U.S.C. 
6901  et  seq.);  the  Toxic  Substances  Control 
Act  (15  U.S.C.  2601  et  seq.);  or  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (42  U.S.C. 
9601  et  seq.); 

(5)  To  other  Agency  contractors  tasked 
with  assisting  the  Agency  in  handling  and 
processing  information  and  documents  in  the 
administration  of  Agency  contracts,  such  as 
providing  both  preaward  and  post  award 
audit  support  and  specialized  technical 
support  to  the  Agency's  technical  evaluation 
panels: 


(6)  To  employees  of  grantees  worldng  at 
EPA  under  the  Senior  Environmental 
Bnrollee  (SEE)  Program: 

(7)  To  Spealrar  of  the  House,  President  of 
the  Senate,  or  Chairman  of  a  Conunittee  or 
Subccnnmittee: 

(8)  To  entities  such  as  the  General 
Accounting  Office,  boards  of  contract 
appeals,  and  the  Courts  in  the  resolution  of 
soUdtation  or  contract  protests  and  disputes; 

(9)  To  Agency  contractor  employees 
engaged  in  information  systmns  analysis, 
development,  operation,  and  maintenance, 
including  performing  data  processing  and 
management  fonctions  for  the  Agency;  and 

(10)  Pursuant  to  a  court  order  or  Court- 
supervised  agreement 

(c)  The  Agency  recognizes  an  obligation  to 
protect  the  contractor  from  competitive  harm 
that  may  result  ftom  the  release  of  such 
information  to  a  ctxnpetitor.  (See  also  the 
clauses  in  this  document  entitied  "Screening 
Business  Information  for  Claims  of 
Confidentiality"  and  "Treatment  of 
Confidential  Business  Information.")  Except 
where  otherwise  provided  by  law,  the 
Agency  will  permit  the  release  of  CBI  under 
subparagraphs  (1),  (3),  (5),  or  (9)  only 
pursuant  to  a  confidentiality  agreement. 


(d)  With  respect  to  contractors,  1552.235- 
71  will  be  used  as  the  confidentiality 
agreement  With  respect  to  Potentially 
Responsible  Parties,  such  confidentiality 
agreements  may  permit  forther  disclosure  to 
G^er  entities  where  necessary  to  further 
settiement  at  litigation  of  claims  under 
CERCLA.  Such  entities  include,  but  are  not 
limited  to  accounting  firms  and  technical 
experts  able  to  analyze  the  information, 
provided  that  they  also  agree  to  be  bound  by 
an  appropriate  confidentiality  agreement 

(e)  This  clause  does  not  authorize  the 
Agency  to  release  the  contractor's  CBI  to  the 
public  punuant  to  a  request  filed  under  the 
Freedom  of  Information  Act 

(f)  The  Contractor  agrees  to  include  this 
clause,  including  this  paragraph  (f).  in  all 
subcontracts  at  all  levels  awarded  purauant 
to  this  contract  that  require  the  furnishing  of 
confidential  business  information  by  the 
subcontractor. 

(End  of  Clause) 

Dated:  October  30, 1995. 
Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management 
(FR  Doc  95-30357  Filed  12-14-95;  8:45  am) 
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TNb  SMiion  of  the  FEDERAL  REGISTER 
oonHins  docunMrtf  ottier  than  rules  or 
proposed  rules  ihK  we  applicable  to  <he 
puMc  Nolioee  of  hWrtngs  and  iweatigalions, 
committee  meeiingi.  agency  decisions  and 
rulngs,  detsgaliorat  of  authority,  filing  o( 
pedHons  and  applcMions  and  agsncy 
stalsmaniB  of  ofgaMzation  and  fcincHons  are 
examples  of  docurnents  appearing  in  this 


DEPARTMENT  OF  COMMERCE 

BuTMU  Of  Expolt  Administrallon 

Public  HMringsmtHw  Effects  of 
UfUng  tho  Expoft  Ban  on  Alaskan 
NodhSlopa  Crude  0« 

AOBICV:  Bureau  of  Export 
Administratioii,  Commerce. 
ACTION:  Notice  of  public  hearings. 


r:  The  Department  of 
Commerce's  Bureau  of  Export 
Administration  (BXA)  is  holding  public 
heerings  to  determine  the  efiects  on  the 
environment  an4  the  eccmomy  of  lifting 
the  ban  on  the  emort  of  Alaskan  North 
Slope  (ANS)  cruje  oil.  BXA  is 
conducting  the  fa|BaHngs  pursuant  to  the 
legislation  that  tie  President  signed  on 
November  28,  wkich,  among  other 
things,  requires  l^m  to  conduct  an 
environmental  review,  as  well  as  to 
examine  the  effect  of  exports  on  jobs, 
consumers,  and  supplies  of  oil.  This 
notice  identifies  the  issues  on  which  the 
Department  is  interested  in  obtaining 
the  public's  viewfs.  It  also  sets  forth  &e 
procedures  for  ptiblic  participation  in 
the  hearings. 

DATES:  The  hearings  will  be  held  in 
Washington,  DC.  on  January  3, 1996: 
Seattle,  Washin^on,  on  January  5, 1996; 
Anchorage,  Alas|La  on  January  8, 1996; 
and  Bakersfield,  California  on  January 
10, 1996.  Requests  to  speak  must  be 
submitted  by  December  22, 1995.  The 
hearing  in  Washington,  DC  will  be  held 
in  the  main  auditoriimi  of  the  Herbert 
Hoover  Building,  yhich  is  located  at 
14th  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC.  20230.  The 
hearing  in  Seattle  will  be  held  in 
Building  9  Audiiraium,  at  the  NOAA 
Western  Regions^  Center,  which  is 
located  at  7600  Sand  Point  Way,  N.E., 
Seattle,  Washin^on  98115.  The  hearing 
in  Anchorage  will  be  held  in  the 
auditorium  of  the  Anchorage  Museum 
of  History  and  A^,  which  is  located  at 
121  West  7th  Avniue,  Anchorage, 
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Alaska.  The  hearing  in  Bakersfield  will 
be  held  at  the  Sheraton  Bakersfield,  in 
the  Belridge  Room  which  is  located  at 
5101  California  Avenue.  Bakersfield, 
California  93309. 

AOORESSES:  Send  requests  to  speak  and 
written  copies  of  the  oral  presentation  to 
Steven  C  Goldman,  Acting  Director, 
Office  of  Chemical  and  Biological 
Controls  and  Treaty  Compliance.  Room 
2093.  Bureau  of  Export  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC,  20230. 
FOR  RJRTHBt  SIFORMATION  CONTACT: 
Bernard  Kritzer,  Manager,  Short  Supply 
Program,  Ofiice  of  Chemical  and 
Biological  Controls  and  Treety 
Compliance,  Room  2089,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Peimsylvania  Avenue,  NW., 
Washington,  DC,  20230.  Telephone 
(202) 482-0894. 

SUPPI^MBITARY  SfFORMATION: 

L  Backgnmad  aad  ^»ecific  CoouneBts 
Requested 

A.  Backgmund 

On  November  28, 1995,  the  President 
signed  legislation  (S.  395)  authorizing 
exports  of  Alaskan  North  Slope  (ANS) 
crude  oil  when  transported  in  U.S.-flag 
tankers,  unless  the  President  determines 
that  such  exports  would  not  be  in  the 
national  interest.  The  statute  requires 
the  President  to  consider  the  results  of 
an  "appropriate  environmental  review" 
and  c^er  issues  prior  to  making  his 
national  interest  determination. 

As  amended  by  S.  395.  Section 
28(s)(l)  of  the  Mineral  Leasing  Act  (30 
U.S.C.  185)  provides  that: 

In  evaluating  whether  exports  of  this 
oil  are  in  the  national  interest,  the 
President  shall,  at  a  minimum  consider: 

1.  whether  exports  of  ANS  crude  oil 
would  diminish  the  total  quantity  or 
quality  of  petroleum  available  to  the 
United  States; 

2.  the  results  of  an  appropriate 
environmental  review,  including 
consideration  of  appropriate  measures 
to  mitigate  any  potential  efiiocts  of 
exports  of  this  oil  on  the  environment, 
which  shall  be  completed  within  four 
months  of  the  date  of  enactment:  and 

3.  whether  exports  of  this  oil  are 
likely  to  caiise  sustained  material  oil 
supply  shortages  or  sustained  oil  price 
increases  significantly  above  world 


market  levels  that  would  cause 
sustained  material  adverse  employment 
effects  in  the  United  States  or  tfiat 
would  cause  substantial  harm  to 
consumers,  including  noncontiguous 
States  and  Pacific  territories. 

B.  Specific  Comments  Requested 

The  U.S.  Department  of  Commerce  is 
holding  public  hearings  as  part  of  its 
environmental  review.  The  Department 
is  soliciting  public  comments  on  the 
environmental  and  oil  supply  and 
pricing  issues  described  above  to  ensure 
that  the  public  has  a  meaningful 
opportunity  to  address  the  issues 
identified  in  the  legislation.  The 
Department  has  decided  to  conduct  four 
public  hearings  in  wder  for  the  public 
to  provide  suggestions  to  the 
Admiiustration  as  early  as  practicable 
about  issues  that  should  be  considered 
in  preparing  the  required  review  of 
environmental  and  economic  factors  for 
the  President's  consideration. 

The  Department  is  particularly 
interested  in  comments  and  information 
on  the  following  questions: 

1.  Whether  exports  of  ANS  crude  oil 
would  diminish  the  total  quantity  or 
qiiality  of  petroleiun  available  to  the 
United  States; 

2.  Whether  exports  of  ANS  crude  oil 
would  result  in  changes  in  tanker 
movements  out  of  Valdez,  Alaska,  and 
whether  such  movements  would  pose 
any  substantial  new  risks  to  the 
environment  beyond  the  risks  that  may 
exist  under  current  tanker  movements  to 
the  U.S.  west  coast  and  Ifawaii; 

3.  Whether  exports  of  ANS  crude  oil 
would  increase  imports  of  foreign  oil 
impacting  air  quality  in  PADD  V  by 
affecting  the  level  of  refinery  emissions; 

4.  Whether  exports  of  ANS  crude  oil 
and  the  projected  increases  in  Alaska 
and  California  onshore  oil  production 
would  affect  air  quality  by  affecting  oil 
field  emissions  and  terminal  facilities, 
and; 

5.  Whether  exports  of  ANS  crude  oil 
are  likely  to  cause  sustained  material  oil 
supply  ^(»tages  or  sustained  oil  price 
increases  significantly  above  world 
market  levels  that  would  cause 
sustained  material  adverse  employment 
a^cts  in  the  United  States  or  that 
would  cause  substantial  harm  to 
consumers,  including  noncontiguous 
States  and  Pacific  territories. 


n.  Public  Hearings  and  Comment 
Procedures 

The  hearings  will  be  held  in 
Washington,  D.C.  on  January  3, 1996; 
Seattle.  Washington,  on  January  5, 1996; 
Anchorage,  Alaska  on  January  8, 1996; 
and  Bakersfield,  California  on  January 
10, 1996.  The  hearings  will  commence 
at  8:30  a.m.  and  end  at  5:30  p.m. 
Requests  to  speak  must  be  submitted  by 
December  22, 1996.  The  hearing  in 
Washington,  DC  will  be  held  in  the 
main  auditorium  of  the  Herbert  Hoover 
Building  which  is  located  at  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC,  20230.  The  hearing  in 
Seattle  will  be  held  in  Building  9 
Auditorium,  at  the  NOAA  Western 
Regional  Center  which  is  located  at 
7600  Sand  Point  Way,  NE.  Seattle, 
Washington  98115.  The  hearing  in  the 
auditoriiun  of  the  Anchorage  Museum 
of  History  and  Art  which  is  located  at 
121  West  7th  Avenue,  Anchorage, 
Alaska.  The  hearing  in  Bakersfield  will 
be  held  at  the  Sheraton  Bakersfield, 
Belridge  Room,  which  is  located  at  5101 
California  Avenue,  Bakersfield, 
California  93309. 

The  Department  encourages  interested 
participants  to  present  their  views  orally 
at  the  hearings.  Any  person  wishing  to 
m^ke  an  oral  presentation  at  the 
hearings  must  submit  a  brief  written 
request  to  the  Department  of  Commerce 
at  the  address  indicated  in  the 
ADOftESSES  section  of  this  notice.  The 
written  requests  to  participate  in  the 
public  hearings  should  describe  the 
individual's  interest  in  the  hearing  and, 
where  appropriate,  explain  why  the 
individual  is  a  proper  representative  of 
a  group  or  class  of  person  that  has  such 
an  interest.  The  written  request  must  be 
received  no  later  than  December  22, 
1995.  In  addition,  the  request  to  speak 
should  contain  a  daytime  phone  niunber 
where  the  person  who  will  be  making 
the  oral  presentation  may  be  contacted 
before  the  hearing.  On  the  day  of  the 
hearing,  speakers  should  bring  2  copies 
of  the  summary  of  their  oral 
presentation  to  the  hearing  address 
indicated  in  the  DATES  section  of  this 
notice. 


Persons  may  submit  written 
comments  for  the  record  if  they  are 
unable  to  attend  the  hearings. 

Copies  of  the  request  to  participate  in 
the  public  hearings  will  be  maintained 
at  the  Biueau  of  Export  Administratim's 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  N.W., 
Washington,  DC  20230,  telephone  (202) 
482-5653.  The  records  in  this  facility 
may  be  copied  in  accordance  with  the 
regulations  published  in  Part  4  of  Title 
IS  of  the  Code  of  Federal  Regulations 
(15  CFR  4.1  et  seq.).  Information  about 
the  inspection  and  copying  of  records 
may  be  obtained  from  Mr.  Ted  Zois,  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Officer,  at  the 
above  address  and  telephone  number 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday. 

Each  speaker  may  be  limited  to  5  or 
10  minutes  depending  on  the  number  of 
presenters.  Comments  may  respond  to 
the  questions  posed  in  Section  I  of  this 
notice  or  any  other  related  issue. 

A  Commerce  official  will  preside  at 
the  hearings.  Representatives  from  other 
Federal  agencies  participating  in  the 
review  also  will  attend  the  hearings. 
Only  those  conducting  the  hearing  may 
ask  questions. 

Any  further  procedural  rules  for  the 
proper  conduct  of  the  hearing  will  be 
announced  by  the  presiding  officer. 

Dated:  December  13, 1995. 
Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

IFR  Doc.  95-30647  Filed  12-14-95;  8:45  am] 
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International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AQBICY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 


ACTKM:  Notice  of  initiation  of 
Antidumping  and  Coimtervailing  Duty 
Administrative  Reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  ordere  and  findings  with 
November  aimiversary  dates.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  December  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  D.C.  20230,  telephone: 
(202) 482-4737. 

8UPPLB»<TARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  and  355.22(a)  (1994),  for 
administrative  reviews  of  various 
antidumping  and  coimtervailing  duty 
orders  and  findings  with  November 
aimiversary  dates. 

Initiation  of  Reviews 

In  accordance  with  19  CFR  353.22(c) 
and  355.22(c),  we  are  initiating 
administrative  reviews  of  the  following 
antidimiping  and  countervailing  duty 
orders  and  findings.  The  Department  is 
not  initiating  an  administrative  review 
of  any  exporters  and/or  producers  who 
were  not  named  in  a  review  request 
because  such  exporters  and/or 
producers  were  not  specified  as 
required  under  §  353.22(a)  (19  CFR 
353.22(a)).  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
November  30, 1996. 


Antidumping  duty  proceedings 


KOREA: 

Circular  Welded  Non-AHoy  Steel  Pipe 
A-580-809 

Dongbu  Steel  Co.,  Ltd 

Hyundai  Pipe  Co.,  Ltd 
Korea  Iron  and  Steei  Co.,  Ltd 
Korea  Steel  Pipe  Co.,  Ltd 
Pusan  Steei  Pipe  Co.,  Ltd. 


Period  to  be 
reviewed 


11A)1/94-1QQ1/95 
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UEXKX): 

drojlar  Wtlded  Non-Moy  Steel  Pipe 

A-201-806 

Hysia.  S>.de  C.V.  Tuberia  National ~ 

THE  PEOPLED  REPUBLIC  OF  CHINA; 

FmshQarilt 

A-670-831J 

Anhui  Cao  Hu  Regional  Foreign  Tradkig  Coip 

Anhui  Ceraeis.  Oils  and  Foodstuffs  ImpTExp.  (Group)  Cnp. 

Anhui  ClolNng  hnpJExp.  Coip. 

Anhui  Dong  Zhi  County  Foreign  Trade  Cofp. 

Anhui  Medical  and  HflaMh  Care  Products  InipTExp.  Coirp. 

Anhui  Su  Xtan  Foreign  Trade  General  Corp. 

Anhui  Wti  Hu  bnpTExp.  Corp. 

Bopig  Cereals.  Oils  and  Foodstuffs  Imp JExp.  Corp. 

Deling  Foreign  Trade  Foodstuffs  Supply  Corp. 

Befng  Jngda  Development  Corp. 

Befng  NaMve  Produce  lmp./Exp.  Corp. 

Dejing  Nanguang  General  Foreign  Trade  Corp. 

Bepig  XMJBng  ImpTExp.  Co..  Ud. 

Cang^wn  County 

Cangahan  $adex  Foods  Co.  Lt 

China  Cereei  Heiongpang  Cereal,  Oil  and  Food  impTExp.  Corp. 

China  Cereei  International  Storage  and  Transportation  Corp.  (Beijing) 

China  Cereei.  09  and  Food  bnpTExp.  General  Corp.  (Beijing) 

China  Cereei.  Pork.  Poultry  and  Other  Animal  Meat  ImpTExp.  Corp. 

China  Cereei.  Sharidong  Cereal  and  Oi  ImpTExp.  Corp. 

China  Cereei  Trade  Development  Corp.  (Bepig) 

China  Com«ierce  Foreign  Trade  Corp.  (Qing  Dao) 

China  C.R.$.  Joint  Co. 

China  Expctt  Bases  Development  Corp.  Shaanxi  Corp. 

China  Expoft  Commodtty  Base  Construction  Corp.  (Beijing) 

China  Export  CommodMy  Base  Construction  Corp.  (SaanxQ 

China  Fmit,  Vegetable  and  Seafood  ImpTExp.  Corp.  (Beijirig) 

Chine  Ful  NnpTExp.  Co.  (Mfn^ 

China  Lightilndustrial  Materials  Supply  and  Sales  General  Corp.  (Bering) 

China  Livearock  and  Poultry  Associated  Co. 

China  MecWoco  Qingdao  bnport  and  Export  Corp. 

China  Military  Materials  General  Corp.  (Beijing) 

China  Natnnal  Cereals.  Oils  &  Foodstuffs  ImpVExp.  Corp. 

China  Natnnal  Cereals.  Oils  &  Foodstuffs  ImpTExp.  Corp..  Fujian  Branch 

Cttira  National  Electronics  ImpTExp.  Corp. 

China  Natnnal  Native  Produce  &  Animal  By-Products  ImpTExp.  Corp. 

China  Native  and  Animal  Products  ImpVExp.  Corp. 

China  New  Era  Corp. 

China  Overseas  Tradkig  General  Corp. 

China  Processed  Food  ImpTExp.  Co. 

China  Seed  Corp.  (Bering) 

Chongqing  Cereial.  Oi  and  Food  Products  ImpTExp.  Corp. 

Da  Qing  I  lojlongjiang  Foreign  Trade  Corp. 

Fujian  Cereals.  Oils  and  Foodstuffs  Imp.  &  Exp.  Corp. 

Green  Xingye  knpTExp.  Co..  Ltd. 

Guangdong  Native  Produce  ImpTExp.  Corp. 

Guangxi  Cereal,  Oil,  Food  Products  ImpTExp.  Corp. 

Gutzhou  Cereal.  Oil  and  Food  Products  ImpTExp.  Corp. 

HaertJin  Ceteel,  Oil  and  Food  ImpTExp.  Corp. 

Hebei  Foodstuffs  ImpTExp.  Corp. 

Heiongjiang  Cereal  and  Oil  Trading  Corp. 

Heiongjiang  Cereals,  Oils  and  Foodstuffs  ImpTExp.  Corp. 

Heiongjiang  Electrical  Power  Foreign  Trade  Corp. 

Heiongjiang  ImpTExp.  Corp. 

Heiongjiang  Industrial  and  Commercial  ImpTExp.  Corp. 

Heiongjiar)g  Intematnnal  Economnal  and  Trading  Cofp. 

Heiongjiang  International  Trading  arxj  Transportatnn  Ca,  Lid. 

Heiongjiang  Materials  ImpTExp.  Corp. 

Heiongjiang  Native  and  Animal  Products  ImpTExp.  Corp. 

Heiongjiang  Nongkeng  Foreign  Trading  Corp. 

Heior)gjiang  Supplier  ar)d  Sates  Cooperatwns  Foreign  Trade  Corp. 

Heiongjiang  Supplier  and  Sates  Cooperations  Foreign  Trade  Gerieral  Corp. 

Henan  Cereals,  Oils  &  Foodstuffs  Imp.  &  Exp.  (Group)  Corp. 

Henan  intematkxial  Counter  Trade  Co. 

Henan  International  Economic  Trade  Co. 

Henan  LigM  Industrial  Products  &  Exports  Corp. 


Period  to  be 

lUvKIWUU 


11/01/94-10/31/95 


07/11/94-10/31/95 
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Henan  MINMETAL  ImpTExp.  Co. 
Henan  Native  Produce  ImpTExp.  Corp. 
Henan  XIn  Yang  Foreign  Trade  Corp. 
Henan  Zhou  Kou  Regional  Trading  Corp. 
Henan  Zhoukou  Foreign  Trade  Company 
Hunan  Cereals,  Oils  &  Foodstuffs  ImpTExp.  Corp. 
Hunan  Wall  Shine  ImpTExp.  Corp. 

'  Jiangsu  Cereals,  Oils  and  Foodstuffs  Imp.  &  Exp.  (Group)  Corp. 
Jiangsu  Dong  Tai  Foreign  Trading  Corp. 
Jiaonan  Cereal  &  Oil  Co. 
Jiaonan  ImpTExp.  Corp.  (Qing  Dao) 
Jinan  Import/Export  Corp. 
Jinan  Xuijiang  Food  Co.  Ltd. 
Jining  Food  Foreign  Trade  Co. 
JIning  ImpTExp.  Co. 

Jining  Mednines  &  Health  Products  ImpTExp.  Co. 
Jinxiang 

Jinxiang  Foreign  Trade  Co. 
Jinxiang  Yinfeng  Co. 
Kai  Feng  Henan  ImpTExp.  Corp. 
Liaoning  Food  ImpTExp.  Corp. 
Lianyungang  Wanrun  Foodstuff  Co. 
Ling  Yi  Shangdong  ImpTExp.  Corp. 
Linyi  Cangshan  Huangpu  Refrigeratten  Plant 
Linyi  Foreign  Trade  Refrigeratnn  Plant 
Lofigkou  Fook  Huat  Tong  Kee  Refrigeratnn  Co..  Ltd. 
Longkou  Fufazhongji  Refrigeratkxi  Co..  Ltd. 
Luo  Yang  Foreign  Trade  Corp. 
Luxing  Industrial  Co.  Ltd. 
Mou  Ping  Shandong  Foreign  Trade  Corp. 
Nantong  Tongming  Food  Co. 
Narking  Cereals,  Oils  &  Foodstuffs  ImpTExp.  Corp. 
Ning  Bo  Cereal,  Oil  and  Food  ImpTExp.  Corp. 
OAG  Intematnnal  Inc. 

Panyu  Fruits  &  Vegetables  Import  &  Export  Corporatkxi 
Pingdu  Resource  Cereal  &  Oil  Co. 
Qian  An  Het>ei  ImpTExp.  Corp. 
Qing  Dao  ImpTExp.  Corp. 
Qingdao  Cereals,  Oils  &  Foodstuffs  ImpTExp.  Corp. 
Qinghuangdao  China  Cereal  Products  ImpTExp.  Corp. 
Quing  Dao  Native  and  Animal  Products  ImpTExp.  Corp. 
Saanxi  Cereal,  Oil  and  Food  ImpTExp.  Corp. 
Saanxi  Fuyuan  ImpTExp.  Corp. 
Saanxi  ImpTExp.  Corp. 

Saanxi  Native  Products  ImpTExp.  Corp.  (Xi  An) 
Saanxi  Xian  Yang  ImpTExp.  Coip. 
Shandong  Commercial  Group  General  Corp. 
Shandong  Constructkm  Material  ImpTExp.  Co. 
Shandong  Dongyue  General  Corp. 
Shandong  Economic  Cooperation  Co. 
Shandong  Foodstuffs  ImpTExp.  Corp.  ' 

Shandong  Foreign  Trade  Co. 
Shandong  Lai  Wu  ImpTExp.  Corp. 
Shandong  Linju  Courity 

Shandong  Medkanes  &  Health  Products  ImpTExp.  Co. 
Shandong  Native  Products  ImpTExp.  Corp. 
Shandong  Ri  Zhao  lmp./Exp.  Corp. 
Shandong  Tai  An  ImpTExp.  Corp. 
Shang  Qiu  Henan  Foreign  Trade  Corp. 
Shanghai  Foodstuffs  ImpTExp.  Corp. 
Shanghai  New  Dragon  ImpTExp.  Co.,  Ltd. 
Shengyu  (Tianjin)  Engineering  Servk»s  Co.,  Ltd. 
Shenzhen  Wanghai  Intematnnal  Trading  Corp. 
Sichuan  Native  Products  ImpTExp.  Corp. 
Sirijiang  Jimusaer  County  Foreign  Trade  Co. 
Tai  Chang  Foreign  Trade  Corp. 
Taicang  Foreign  Trade  Company 
Tiajin  Food  ImpTExp.  Group,  Ltd. 
Tiajin  Foreign  Trade  General  Corp. 
Tibet  Native  and  /Animal  Products  ImpTExp.  Corp.  (La  She) 
Top  Peari  Ltd. 

Weishan  County  Foreign  Trade  Co. 
Wing  Man  Trading  Co.  Ltd. 


Period  to  be 


UMI 
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.  Cofp. 


Wu  Han  Ct4ia  Camri  impTB^.  Corp. 

Huhu  Iflip./^.  Co. 

Xi  An  Nativa  and  Animal  Products  ImpTExp. 

Xiaman  HuQBhun  Food  IndusL  Ltd. 

Xin  Xian  Hefiwi  International  Trading  Coip. 

XJn  Xiang  Hsnan  International  Tradkig  Corp. 

Xmyang  Prafecturai  Foreign  Trade  Corporation  o(  Henan  Province 

Xing  Tai.  H4)ei  imp./Exp.  Corp. 

Xin^ang  Certoal.  Food.  Medkal  Products  impTExp.  Corp.  (Urumuqi) 

XmtKW  Foreign  Trade  Corp. 

Xuzhou  Ceraais,  Oils  and  Foodstuffs  Imp.  &  Exp.  Corp. 

Xuzhou  Foreign  Trade  Company 

Yantai  Deveiopnwnt  Zone  linpTExp.  Co. 

Yantai  FbodMufls  ImpTExp.  Corp. 

Ywitai  Huait)  Food  IndusMal  Co.  Lid. 

Yantai  Nativa  Produce  &  Animal  By-Products  ImpTExp.  Corp. 

Zhonghai  Trading  (Chongqing)  Overseas  Tradsig  Corp. 

Zhongji  JiaNia  lmp./Exp.  Corp. 

Zhongyuan  Nemalional  Economic  Trade  Co. 

Zhun  Hue  HSbei  ImpTExp.  Corp. 

Zaostiuang  MINMETAL  ImpTExp.  Corp. 

Al  other  exporters  of  fresh  garlic  from  the  People's  Republic  of  China  are  conditionally  covered  t>y  this  review. 
ARQENHNA: 

OH  Country  Tubular  Goods 

C-357-403 

Siderca  S.AJ.C „»„....__. 

Suspension  Agreements  SINGAPORE: 

Certain  ReMgeralion  Compresaors  ^ . 

W      OdV^^KIl      .........>.....■•...«............ ....................»..............>...............H>»*a*«»>MHM*.M*««M*.M.*.*Ma»»w»..*........*..*....**......< 


Period  to  be 
reviewed 


01A)1/94-12/31/94 


04/01/94-03/31/95 


Interested  parties  must  submit 
applications  fiGT  disclosure  under 
administrativejprotective  mders  in 
accordance  witfi  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  ivith  section  751(a)  of  the 
Tariff  Act  of  1^30.  as  amended  (19 
U.S.C  1675(a)land  19  CFR  353.22(c)(1) 
and  355.22(c)(i). 

Dated:  Deceml^  8, 1995. 
Josspli  A.  Spetri^ 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  95-30607  Filed  12-14-95;  8:45  am] 


[A-a61-40S] 

Silicon  Metal  l^rom  Argentina;  Rnal 
Results  of  Antidumping  Duty 
AdminMrativa  Review  and 
Termination  irt  Part 

AQBCY:  Import  AdministraticMi, 
International  TVade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  and  Tf  rmination  in  Part. 

4 

SUMMARY:  On  August  9, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumpiig  duty  order  on  silicon 
metal  from  Ar^ntina,  and  its 
termination  injpart  (60  FR  40566).  Since 


UMI 


petitioners  withdrew  their  request  for 
review  of  Andina  Electrometalurgical 
(Andina)  within  90  days  from  the  date 
of  publication  of  the  notice  of  initiation 
in  accordance  with  19  CFR  353.22(a)(5), 
and  no  other  party  requested  a  review 
of  Andina,  we  terminated  the  review 
with  respect  to  this  firm.  This  review 
covers  Silarsa.  S.A.  (Silarsa),  a 
manufacturer/exporter  of  this 
merchandise  to  the  United  States.  We 
have  now  completed  this  review  and 
have  continued  to  assign  to  Silarsa  the 
BIA  rate  of  24.62  percent  for  the  period 
September  1, 1993  through  August  31, 
1994. 

We  gave  interested  parties  the 
opportimity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  concluded  that  Silarsa's  margin 
should  remain  at  24.62  percent 
EFFECTIVE  DATE:  December  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhillips  or  John  Kugelman. 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington 
D.C.  20230;  telephone:  (202)  482-5253. 

8UPPLEMBITARY  INFORMATION: 

Badcgroond 

On  August  9, 1995,  the  Department 
published  in  the  Federal  Register  (60 


FR  40566)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina  (56  FR  48779, 
September  26, 1991).  The  Department 
has  not  completed  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

Applicable  Statute  and  Risgulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act. 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31. 1994. 

Scope  of  Review 

Imports  covered  by  this 
administrative  review  are  shipmmts  of 
silicon  metal  from  Argentina.  During 
this  less-than-fair-value  (LTFV) 
investigation,  silicon  metal  was 
described  as  containing  at  least  96.00. 
but  less  than  99.99  percent  silicon  by 
weight.  In  response  to  a  request  by 
petitioners  for  clarification  of  the  scope 
of  the  antidumping  duty  order  on 
silicon  metal  from  the  People's  Republic 
of  China  (PRC),  the  Department 
determined  that  material  with  a  higher 
aluminum  content  containing  between 
89  and  96  percent  silicon  by  weight  is 
the  same  class  or  kind  of  merchandise 


as  silicon  metal  described  in  the  LTFV 
investigation  (Final  Scope  Rulings- 
Antidumping  Duty  Orders  on  Silicon 
Metal  horn  the  People's  Republic  of 
China,  Brazil,  and  Argentina  (February 
3, 1993)).  Therefore,  such  material  is 
within  the  scope  of  the  orders  on  silicon 
metal  from  the  PRC,  Brazil,  and 
Argentina.  Silicon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  and 
is  commonly  referred  to  as  a  metal. 
Semiconductor-grade  silicon  (silicon 
metal  Containing  by  weight  not  less  than 
99.99  percent  of  silicon  metal  and 
provided  for  in  subheading  2804.61.00 
of  the  HTS)  is  not  subject  to  this  order. 
The  HTS  subheadings  are  provided  for 
convenience  and  U^S.  Customs  Service 
purposes  only.  The  written  description 
remains  dispositive. 

This  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States,  Silarsa,  and  the 
period  September  1, 1993  through 
August  31. 1994. 

Best  Information  Available  (BIA) 

In  accordance  with  section  776(c)  of 
the  Tariff  Act,  we  have  determined  that 
the  use  of  BIA  is  appropriate  for  Silarsa. 
Our  regulations  that  is  selecting  BIA  we 
may  take  into  account  whether  a  party 
refuses  to  provide  information  (19  CFR 
353.37(b)).  Generally,  whenever  a 
company  refuses  to  cooperate  with  the 
Department  or  otherwise  significantly 
impedes  the  proceeding,  as  Silarsa  did 
here,  the  Department  uses  as  BIA  the 
highest  rate  for  any  company  for  the 
same  class  or  kind  of  merchandise  from 
the  current  or  any  prior  segment  of  the 
proceeding.  When  a  company 
substantially  cooperates  with  our 
requests  for  information,  but  fails  to 
provide  all  the  information  requested  in 
a  timely  manner  or  in  the  form 
requested,  we  use  as  BIA  the  higher  of 
(1)  the  highest  rate  (including  the  "all 
others"  rate)  ever  applicable  to  the  firm 
for  the  same  class  or  kind  of 
merchandise  from  the  same  country 
from  the  LTFV  investigation  or  a  prior 
administrative  review;  or  (2)  the  highest 
calculated  rate  in  the  review  of  any  firm 
for  the  same  class  or  kind  of 
merchandise  from  the  same  coimtry.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany,  et.  al.;  Final  Results  of 
Antidumping  Administrative  Review, 
57  FR  28360,  28379  (June  24. 1992).  and 
Allied-Signal  Aemspace  Co.  v.  United 
States.  996  F.2d  1185  (Fed.  Cir.  1993). 


Analysis  rrfConunents  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  comments  from 
American  Silicon  Technologies,  Elkem 
Metals  Company,  Globe  Metallurgical, 
Inc.,  and  SKW  Metals  &  Alloys.  Inc.,  the 
petitioners,  and  Silarsa,  S.A.,  a 
respondent.  On  September  15, 1995,  we 
received  written  rebuttal  comments 
from  petitioners  and  Hunter  Douglas,  an 
importer  of  silicon  metal  from  Argentina 
and  an  interested  party  as  defined  in 
section  771(9)(A). 

Comments  on  the  Use  of  BIA 

The  petitioners  assert  that  Silarsa's 
failure  to  participate  in  this  third 
administrative  review  occurred  within 
the  context  of  a  continuing  pattern  of 
noncooperation  by  Silarsa  in  this 
proceeding,  and  they  point  out  that  their 
allegation  of  sales  below  cost  with 
respect  to  Silarsa  in  the  1991-1992 
period  of  review  (the  first  administrative 
review)  precipitated  Silarsa's 
withdrawal.  The  Department 
subsequently  assigned  a  BIA  rate  of 
54.67  percent,  which  was  computed 
from  constructed  value  information 
submitted  by  the  petitioners  and 
Silarsa's  reported  U.S.  sales  data.  The 
petitioner  state  that  the  Department 
explained  in  the  final  results  of  that 
review  that  it  could  not  "presume  that 
the  highest  prior  margins  {were}  the 
best  information  available  and  that 
following  the  two-tier  methodology 
would  be  significant  to  induce  the 
respondent  to  cooperate."  See  Silicon 
Metal  from  Argentina;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  65336  (December  14, 
1993)  (Argentina  Silicon  Metal  I).  On 
remand,  the  Department  recalculated 
the  margin  taking  into  account  Silarsa's 
ministerial  error  allegations,  and 
derived  a  margin  of  24.62  percent  which 
was  affirmed  by  the  Court  of 
International  Trade  (CTT)  on  March  24, 
1994. 

The  petitioners  note  that  Silarsa  failed 
to  respond  by  the  deadline  date  to  the 
Department's  questionnaire  for  the 
second  administrative  review,  covering 
the  period  September  1, 1992  through 
August  31, 1993,  and  has  had  no 
subsequent  contact  with  the  Department 
with  respect  to  the  second 
administrative  review. 

For  this  third  administrative  review 
the  petitioners  reiterate  their  objection 
to  Silarsa's  request  to  be  "excused  bom 
responding  to"  the  Department's 
questionnaire  because  it  (1)  exported 
only  331  metric  t<ms  of  subject  imports 
during  the  period  of  review  (POR)  in 
October  1993;  (2)  had  stopped 


manufacturing  silicon  metal  in  January 
1994,  and  had  no  near-term  plans  to 
resume  production;  (3)  would  contact 
the  Department  should  it  resume 
production;  and  (4)  did  not  have  the 
personnel  to  prepare  the  response.  See 
Letter  from  Alberto  Stein,  President. 
Silarsa,  to  the  Department  of  Commerce 
(December  29. 1994)  Letter  &t)m  Silarsa) 
on  file  in  Central  Records,  Room  B-099. 
Petitioners  note  that  PIERS  data  and 
Census  Bureau  import  data  indicate  that 
Silarsa  did  import  silicon  metal  into  the 
United  States  during  the  POR  and  that 
a  temporary  cessation  of  production 
does  not  relieve  Silarsa  of  its  obligation 
to  respond  to  the  questionnaire. 

Petitioners  state  that  to  be  an  effective 
tool,  the  application  of  BIA  to  a 
recalcitrant  party  must  result  in  a 
margin  that  is  less  desirable  to  the 
respondent  than  that  which  would  have 
been  obtained  had  the  party  chosen  to 
cooperate.  Citing  N.A.R..  S.p.A.  v. 
United  States,  741  F.Supp.  936  (OT 
1990),  in  support  of  their  argument, 
petitioners  assert  that  the  best 
information  rule  may  be  used  to  prevent 
a  respondent  from  controlling  the     # 
results  of  an  antidumping  investigation 
"by  selectively  providing  the  ITA  with 
information".  {Id.  at  941).  Petitioners 
state  that  the  Department  normally 
includes  within  the  pool  of  BIA  rates  (1) 
the  highest  rate  assigned  to  any 
company  in  a  previous  review  of 
investigation  and  (2)  the  highest  rate  for 
a  responding  company  with  shipments 
during  the  review  period.  Petitioners 
contend,  however,  that  the  Department 
has  gone  beyond  these  rates  when  the 
higher  of  the  two  was  not  "sufficiently 
adverse  to  induce  respondents  to  submit 
timely,  accurate,  and  complete 
responses"  (Sodium  Thiosulfate  From  _ 
the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  57  FR 
58792  (December  11, 1992)  (PRC 
Sodium  Thiosulfate)). 

According  to  p)etitioners,  Silarsa's 
failure  to  coof)erate  in  the  first,  second, 
and  in  this  third  administrative  review 
demonstrates  that  the  current  rate,  the 
BL\  rate  from  the  first  administrative 
review,  is  not  sufficiently  adverse  to 
induce  Silarsa's  cooperation.  Since  the 
rates  estabhshed  in  the  investigation 
and  prior  completed  reviews  are  no 
more  adverse  than  the  24.62  percent 
deposit  rate  currently  in  effect,  the 
petitioners  assert  that  the  Department 
must  go  beyond  those  rates  to  find  a  rate 
sufficiently  adverse  to  induce 
cooperation.  Citing  Replacement  Parts 
for  Self-Propelled  Bituminous  Paving 
Equipment  From  Canada;  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  56  FR  47454  (September  19, 


64418 Federal  Regiater  /  Vol.  60.  No.  241  /  Friday.  December  15.  1995  /  Notices 


Federal  Regieter  /  Voi.  60.  No.  241  /  Friday.  December  15.  1995  /  Notices 


M419 


1991)  (Canadian  Replacement  Parts)  and 
Knipp  StahlA.G.  f .  United  States.  822 
F.  Supp.  789  (OT  1993)  (Krupp  Stahl) 
as  preoadent.  the  petitioners  believe  the 
Department  must  Expand  its  choices 
and  include  the  pe(titian  rates  in  its  BIA 
pool. 

The  petitionws  point  out  that  in 
Certain  Malleable  Cast  Iron  Pipe  Fittings 
From  Brazil;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  60  FR  41876  (August  14, 1995) 
(Brazil  Cast  Iron  P%)e  Fittings)  the 
Department  assigned  as  BIA  the  average 
of  the  petition  rates,  ss  adjusted  by  the 
Departinent.  reasoiMng  that 

[in]  not  responding  ti)  our  requests  for 
information,  (the  respondent]  could  be 
relying  upon  our  nor«ial  BIA  practice  to  IocIl 
in  a  rate  tliat  is  capped  at  its  LTFV  rate.  Such 
a  capped  BIA  rate  woiild  allow  (the 
respondent]  to  practiie  injurious  price 
discrimination  to  a  giteter  degree  than  at  the 
time  of  the  LTFV  investigation  without  fear 
of  adverse  consequences.  With  such  a  capped 
rate,  (the  respondent]  would  no  longer  have 
an  incentive  to  participate  in  an 
administrative  review  which  would 
det^fmine  the  extent  (o  which  (the 
respondent]  is  actualW  dumping  subject 
merchandise  in  the  ^sited  States.. 

The  petitioners  stale  that  similarly  in 
this  review  Silarsa'S  current  BIA  rate  is 
the  highest  rate  established  for  any 
respondent  in  this  0r  any  prior  segment 
of  the  proceeding.  Therefore,  in  the 
petitioners'  opinion,  the  Department 
should  assign  to  Silarsa,  as  BIA,  the 
average  of  the  petition  rates,  81.31 
percent,  or,  at  a  minimum,  the  lowest 
petition  rate  of  49.35  percent. 

Silarsa  counters  that  it  generally 
supports  the  Depar^ent's  preliminary 
results  and  urges  thja  Department  to 
assign  to  Silarsa  in  the  final  results  a 
rate  no  greater  than  the  highest  rate  ever 
established  by  the  Department  in 
Argentine  Silicon  Metal  I,  i.e..  24.62 
percent.  Silarsa  maintains  that  the 
Department's  use  of  this  rate  as  BIA  is 
firmly  rooted  in  estsblished  agency 
practice  and  is  cominonly  referred  to  as 
the  two-tiered  BIA  methodology.  In  this 
case  the  IDepartment  uses  as  BIA  the 
highest  previous  mSrgin  ever 
established  by  the  Department  in 
Silicon  Metal  from  Argentina.  Silarsa 
dtes  Allied  Signal  Co.  v.  U.S.  (996  F.2d 
1185, 1192  (Fed.  Cif.  1993),  afrd,  28 
F.3d  1188,  cert  denied.  115  S.  Q. 
722(1995))  as  evidence  that  the 
Department's  two-tiered  BIA 
methodolgy  and  its  application  in 
administrative  reviews  have  lieen 
upheld  by  the  Court  of  Appeals  for  the 
Federal  Circuit. 

Silarsa  dismisses  the  petitioners' 
claim  that  Silarsa's  failure  to  cooperate 
in  the  second  and  third  administrative 


reviews  demonstrates  that  the  current 
rate  is  not  sufficiently  adverse  to  induce 
Silarsa's  cooperation,  contending  that 
this  conclusion  is  clearly  refuted  by  the 
record.  In  fiact.  Silarsa  maintains  that  the 
24.62  percent  margin  constitutes  an 
insurmountable  barrier,  which 
precluded  Silarsa  from  participating  in 
the  U.S.  silicon  metal  market,  and 
precipitated  the  company's  decision  to 
cease  production  of  silicon  metal 
effective  January  1, 1994.  According  to 
Silarsa,  economic  constraints  and  the 
lack  of  a  sufficient  administrative 
structure  have  precluded  Silarsa's 
participation  in  the  administrative 
proceedings,  not  the  petitioners' 
purported  inefiiactiveness  of  the  margin. 
Silarsa  characterizes  the  petitioners' 
claim  that  the  use  of  the  24.62  percent 
margin  as  BIA  would  "reward"  Silarsa 
for  its  inability  to  participate  in  the 
administrative  proceedings  as  baseless, 
stating  that  this  margin  is  not  "neutral 
or  even  fovorable"  to  Silarsa. 

Silarsa  contends  that  the  Department 
has  no  basis  to  assign  to  Silarsa  a  rate 
greater  than  the  24.62  percent  rate 
determined  to  constitute  BIA  in  the  first 
administrative  review.  Silarsa  asserts 
that  the  petitioners'  cite  to  Canadian 
Replacement  Parts  to  support  the 
application  of  a  rate  bom  the  petition  as 
the  BIA  rate  for  purposes  of  an 
administrative  review  is  incorrect.  In 
that  case,  the  Department  "included  the 
petition  rate  in  the  BIA  pool,"  as 
petitioners  contend,  but  ultimately 
rejected  this  rate  and  applied  the  BIA 
rate  in  effect  for  the  respondent  in  a 
preceding  review. 

Silarsa  states  that  the  petitioners'  dte 
to  PRC  Sodium  Thiosulfates  is  "equally 
inapt"  because,  unlike  that  case  where 
the  petitioner  placed  on  the  record 
documentation  indicating  that  costs  and 
prices  had  changed  substantially  since 
the  investigation,  the  petitioners  in  this 
case  have  not  introduced  evidence  of 
increased  costs  or  prices  that  might 
warrant  the  application  of  a  higher 
dumping  margin.  Silarsa  also  rejects  the 
petitioners'  cite  to  Krupp  Stahl,  where 
the  QT  upheld  the  Department's  choice 
of  the  rate  established  in  the 
preliminary  phase  of  the  LTFV 
investigation  as  BIA.  Silarsa  points  out 
that  the  administrative  review  at  issue 
in  Krupp  Stahl  was  the  first  review  and 
the  only  BIA  alternatives  available  to 
the  Department  were  the  petition-based 
preliminary  LTFV  rate  for  the 
respondent  and  the  respondent's  own 
final  LTFV  rate.  The  Court  specified  that 
"under  the  circumstances  of  limited  BIA 
data  in  [that]  review,"  the  Department's 
use  of  the  only  other  information 
available,  i.e.,  the  preliminary  LTFV 
rate,  was  not  arbitrary.  Silarsa  argues 


that  this  is  the  third  administrative 
review  of  silicon  metal  from  Argentina 
and  the  information  available  to  the 
Department  is  not  "limited."  In 
addition.  Silarsa  notes  that  the  rate  used 
by  the  Department  as  BIA  in  Krupp 
Stahl  was  a  rate  established  in  the 
preliminary  LTFV  investigation,  not  a 
petition  rate  as  proposed  by  the 
petitioners  in  this  case. 

Silarsa  also  distinguishes  the  facts  in 
Brazil  Cast  Iron  Pipe  Fittings  from  those 
in  this  review.  In  Brazil  Cast  Iron  Pipe 
Fittings  there  was  only  one  respondent, 
with  a  relatively  low  margin,  who  failed 
to  respond  to  the  Department's 
questionnaire  subsequent  to  the  initial 
LTFV  investigation.  The  petitioner 
argued  that  so  long  as  the  company 
chose  not  to  respond  to  the 
Department's  questionnaire,  the  relative 
low  margin  for  the  respondent  would 
not  change  under  the  Department's 
regular  BIA  practice.  Silarsa  points  out 
that  due  to  the  "unusual  situation"  in 
that  case  the  Department  deviated  from 
its  "normal  BIA  practice,"  the  two- 
tiered  methodology.  Silarsa  argues  that 
this  "unusual  situation"  is  not 
applicable  in  this  review,  where  there 
are  two  companies,  there  is  more  than 
one  rate  in  the  selection  pool,  and  the 
rate  currently  in  effect  for  Silarsa,  i.e.. 
24.62  percent,  is  a  BIA  rate  itself  and  is 
more  adverse  and  prejudicial  than  the 
calculated  rate  in  Brazil  Cast  Iron  Pipe 
Fittings. 

Silarsa  concludes  that  the  petitioners 
have  failed  to  establish  a  reasonable 
basis  for  the  Department  to  deviate  from 
its  accepted,  established  methodology  to 
determine  a  BIA  rate  for  Silarsa.  Silarsa, 
therefore,  urges  the  Department  to 
utilize  as  BIA  for  Silarsa  in  the  final 
results  of  this  administrative  review  a 
rate  no  greater  than  the  BIA  rate 
currently  in  effect  for  Silarsa.  i.e.,  24.62 
percent. 

In  rebuttal  the  petitioners  argue  that 
Silarsa's  characterization  of  its  current 
BIA  rate  as  "extremely  adverse  and 
prejudicial"  does  not  alter  the  fact  that    . 
Silarsa  failed  to  cooperate  in  this 
review;  this  noncooperation 
demonstrates  that  the  current  rate  is  not 
sufficiently  adverse  or  prejudicial  to 
achieve  the  central  purpose  of  the  BIA 
rule  which  is  to  provide  a  strong  enough 
incentive  to  cooperate  that  the 
respondent  will  submit  the  information 
necessary  to  determine  the  actual 
margin  of  diunping  on  its  U.S.  sales. 
The  petitioners  urge  the  Department  not 
to  rely  upon  selected,  unverified  facts 
submitted  by  an  uncooperative 
respondent  as  the  basis  for  a  decision 
benefiting  that  respondent.  They 
maintain  that  the  most  important  of  the 
selective  facts  submitted  by  Silarsa  in  its 
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brief  was  its  contention  that  it  had  made 
only  one  exportation  to  the  United 
States  during  the  POR  and.  therefore,  its 
current  rate  should  not  be  increased. 
The  petitioners  claim  that  the  only 
reason  Silarsa  provided  any  information 
in  this  review  regarding  its  shipments  to 
the  United  States  is  the  petitioners' 
challenge  to  Silarsa's  erroneous  claim 
that  it  had  made  only  one  shipment  of 
silicon  metal  to  the  United  States  during 
the  POR.  According  to  the  petitioners, 
the  feet  that  Silarsa  is  willing  to  accept 
the  24.62  percent  rate  rather  than 
provide  the  requested  information 
demonstrates  that  the  rate  is  neither 
adverse  not  prejudicial. 

The  petitioners  argue  that  since 
Silarsa  is  the  only  company  being 
reviewed  in  this  administrative  review, 
under  the  Department's  normal 
methodology  Silarsa's  current  rate  is  the 
highest  possible  BIA  rate.  The 
petitioners  maintain  that  it  is  the 
Department's  practice  to  go  beyond  the 
rates  specified  by  its  normal 
methodology  when  the  highest  of  those 
rates  is  not  "sufficiently  adverse  to 
induce  respondents  to  submit  timely, 
accurate,  and  complete  responses"  (PRC 
Sodium  Thiosulfece.  57  FR  at  58792). 
Since  the  current  rate  has  provoi  to  be 
too  low  to  induce  Silarsa's  cooperaticm. 
the  petitioners  conclude  that,  in 
accordance  with  Krupp  Stahl.  the 
Department  must  assign  a  higher  BIA 
rate,  the  petition  rate,  as  MA  for  Silarsa. 
The  petitioners  cite  Brazil  Cast  Iron  Pipe 
Fittings,  60  FR  at  41878,  wherein  the 
Department  reasoned  that  "such  a 
capped  BIA  rate  would  allow  (the 
respondent)  to  practice  injurious  price 
discrimination  of  a  greater  degree  than 
at  the  time  of  the  LTFV  investigation 
without  fear  of  adverse  consequences" 
{id.,  41878).  as  precedent  for  the 
Department's  use  of  petition-based  rates 
when  the  only  available  rate  under  the 
Department's  standard  practice  is  the 
lespcmdent's  own  LTFV  margin.  Since 
Silarsa's  current  BIA  rate  is  the  highest 
rate  established  for  any  respondent  in 
this  or  any  prior  segment  of  the 
proceeding,  the  petitioners  contend  that 
Silarsa's  rate  will  be  capped  at  the 
current  rate.  Therefore,  the  petitioners 
reiterate  their  contention  that  the 
Department  shoiild  assign  to  Silarsa,  as 
BIA.  the  average  of  the  petition  rates 
(81.31%)  or,  at  a  minimimi,  the  lowest 
petition  rate  (49.35%). 

Hunter  Douglas  agrees  with  Silarsa 
that  there  is  no  reason  for  the 
Department  to  deviate  from  its  two- 
tiered  BIA  methodology  in  this  review, 
stating  that  the  petitioners  cannot 
realistically  claim  that  the  24.62  percent 
rate  is  not  sufficiently  adverse  when  it 
has  prevented  Silarsa  from  exporting  to 


the  Untied  States  and  also  has  induced 
Silarsa  to  discontinue  production  of 
silicon  metal  altogether. 

Hunter  Douglas  argue  that  the  sole 
impact  of  an  increase  in  the  BIA  rate 
would  be  to  punish  unrelated  U.S. 
importers  who  must  actually  pay  the 
antidimiping  duties  even  though  they 
have  no  control  over  foreign  exporters 
or  their  decisions  about  whether  to 
cooperate  in  the  Department's 
antidumping  administrative  reviews. 
Therefore,  Himter  Douglas  urges  the 
Department  to  apply  a  BIA  rate  no 
hi^er  Uian  24.62  percent  to  Silarsa's 
merchandise  in  this  review. 

Department's  Position:  We  agree  with 
Silarsa.  In  the  preliminary  resiilts  of  this 
administrative  review  we  followed  our 
established  two-tiered  methodology,  as 
set  out  above,  and  assigned  to  Silarsa.  a 
noncomplying  respondent,  the  highest 
rate  found  for  any  firm  for  the  same 
class  or  kind  of  merchandise  in  the 
same  country  of  origin  in  the  LTFV 
investigation  or  a  prior  administrative 
review.  As  the  petitioners  explain  in 
their  brief,  in  the  final  results  of 
Argentina  Silicon  Metal  I  we  assigned  to 
Silarsa.  as  BIA).  a  rate  of  54.67  percent, 
computed  using  constructed  value 
information  submitted  by  petitioners 
and  based  on  Silarsa's  financial 
statements  and  its  reported  U.S.  sales 
data.  On  remand,  the  Department 
recalculated  this  margin,  taking  into 
accoudt  ministerial  error  allegations 
filed  by  Silarsa,  and  derived  a  BIA  rate 
of  24.62  percent  which  was 
subsequently  affirmed  by  the  CTT  on 
March  24, 1994. 

We  disagree  with  the  petitioners  that 
the  24.62  percent  BIA  rate  assigned  to 
Silarsa  in  the  first  administrative  review 
was  not  sufficiently  adverse  to  induce 
Silarsa's  cooperation  in  the  second  and 
third  administrative  reviews  and, 
therefore,  a  more  adverse  rate  should  be 
assigned  in  this  review  to  induce  the 
desired  cooperation.  The  BIA  rate  from 
the  first  administrative  review  appears 
to  have  precluded  Silarsa's  participation 
in  the  U.S.  silicon  metal  market  (see 
Letter  from  Silarsa).  Accordingly,  there 
is  no  need  to  resort  to  any  higher  BIA 
rate,  as  the  petitioners  suggest. 

The  petitioners  are  correct  in  their 
assertion  that  the  Department  tries  to 
select  an  appropriate  BIA  rate  to 
encourage  future  compliance  with  the 
Department's  requests  for  information. 
However,  in  the  present  case,  Silarsa 
maintains  that  it  has  ceased  producing 
and  exporting  the  subject  merchandise. 
As  such,  in  this  instance,  Silarsa  is  in 
no  way  advantaged  by  the  present  rate, 
and  use  of  an  even  higher  BIA  rate 
would  not  induce  Silarsa  to  respond  to 
the  Department's  questionnaire. 


The  petitioners'  reliance  on  Canadian 
replacement  Parts  and  Krupp  Stahl  to 
support  the  use  of  the  petition  rates  for 
BIA  is  misleading.  In  Canadian 
Replacement  Parts  we  considered  the 
petition  rate  in  the  pool  of  possible  BIA 
rates,  but  ultimately  r^ected  the  rate 
alleged  in  the  petition  as  a  BIA  rate 
because  the  respondent  did  make 
"several  attempts  to  respond  to  our 
request  for  data"  and  "the  selection  of 
the  most  adverse  BIA  rate  (was)  not 
warranted  under  (those) 
circumstances"  (see  Canadian 
Replacement  Parts,  56  FR  47454),  hi 
Krupp  Stahl  the  OT  concluded  that  the 
Department's  choice  of  BIA  {i.e..  the 
prelimiitary  LTFV  margin)  was  "within 
its  discreticm"  and  "in  accordance  with 
few"  given  the  "special  drcimistance  of 
{that}  case,  that  is,  Krupp's  destruction 
of  the  ref»rd8  during  the  process  of 
litigation  and  the  limited  BIA  data 
available  for  use"  {Id..  822  F.  Supp.,  at 
796).  There  are  no  parallel  "spedal 
circumstances"  in  this  review.  There 
were  special  circumstances  in  the  first, 
administrative  review  which  persuaded 
the  Department  to  go  beyond  the  two-  ', 
tiered  BIA  methodology  and  use  the  rate 
the  petitioners  derived  from  Silarsa's 
own  financial  statements  and  submitted 
sales  information.  That  rate  is  currentiy 
the  highest  rate  for  any  respondent 
during  the  investigation  and  in 
subsequent  administrative  reviews. 
There  are  no  special  circumstances  in 
this  third  administrative  review  that 
warrant  rejecting  that  rate  and  going 
beyond  the  standard  two-tiered  BIA 
methodology. 

The  petitioners'  fear  that  the 
Department's  use  of  the  traditional  two- 
tiered  methodology  in  this  instance 
would  result  in  a  "capped  BIA  rate" 
which  "would  allow  {the  respondent) 
to  practice  injurious  price 
discrimination  to  a  greater  degree  than 
at  the  time  of  the  LTFV  investigation 
without  fear  of  adverse  consequences" 
(Brazil  Cast  Iron  Pipe  Fittings,  60  FR  at 
41876)  is  unwarranted.  While  the 
Department  did  find  it  appropriate  to 
use  a  higher  petition-basied  rate  as  BIA 
in  tiie  Brazil  Cast  fron  Pipe  Fittings 
review,  there  is  no  need  to  do  so  here. 
Unlike  Brazil  Cast  Iron  Pipe  Fittings, 
there  are  other  exporters  of  the  subject 
merchandise  which  may  receive  a 
higher  rate  in  subsequent  proceedings. 
Moreover,  as  discussed  above,  Silarsa 
attests  that  it  is  no  longer  producing  or 
exporting  the  subject  merchandise. 
There  is  no  evidence  to  indicate  that,if 
Silarsa  resumes  production,  the  current 
rate  is  insufficient  to  ensure  Silarsa's 
cooperation  in  a  subsequent  review. 
Therefore,  we  believe  that  Silarsa's  BL\ 
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rate  bom  the  first  Idministrative  review 
is  sufficient  for  the  purposes  for  which 
BIA  is  intended.  There  is  no  indication 
that  Silarsa  is  engaging  in  injurious 
price  discrimination  to  a  greater  degree 
than  at  the  time  of  the  first 
administrative  review.  Should  such 
evidence  come  to  Eght  in  a  future 
review,  and  the  Defoartment  determines 
that  a  BIA  rate  is  aimropriate,  it  is  not 
precluded  from  evaluating  the  rate  in 
order  to  assign  one  that  would 
accomplish  the  purpose  for  which  a  BIA 
rate  is  intended,     i 

Finally,  we  also  disagree  with  the 
petiti<mm'  argument  that  FRC  Sodium 
Thiosulfete  suppoits  the  conclusion  that 
a  higher  BIA  rate  is  warranted  in  this 
instance.  In  PRC  Sedium  Thioaultate  the 
Department  reconsidered  the  BIA  rate 
because  the  petitioner  presented 
evidence  that  costs  and  prices  in  the 
industry  had  changed  substantially 
since  the  investigalion,  making  the  BIA 
rate  from  the  investigation  "no  longer 
suffidendy  advene."  See  PRC  Sodium 
ThiosuUite:  Final  Besults  of 
Anddumping  Duty  Administrative 
Review,  58  FR  129|4  (March  8, 1993). 
That  is  not  the  case  in  this  review. 
There  is  no  evident  on  the  record  that 
costs  or  prices  have  chooged.  let  alone 
changed  substantially,  that  would 
Mrarrant  a  leoonsideration  of  the  current 
BIA  rate  assigned  te  Silarsa. 

As  explained  ab0ve.  the  present  BIA 
rate  is  sufficiently  adverse  to  Silarsa. 
Therefore,  since  we  see  no  reason  to 
deviate  from  our  well-established  two- 
tiered  BIA  methodology  in  this  review, 
we  have  continued  to  use  24.62  percent 
as  SUarsa's  first-tie*  BIA  rate  for  this 
third  administrativf  review. 

Final  Remilts  of  Retiew 

As  a  result  of  comments  received,  we 
have  not  revised  ou^  preliminary 
results.  Therefore,  we  determine  that  the 
following  margin  exists  for  the  period 
September  1, 1993  through  August  31, 
1994: 


Manufacturar/Qcportar 


&A. 


Maigin 
(per- 
cent) 


24.62 


The  Department  iriU  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Furthermore,  the  following  deposit 
remiirements  will  be  efiiBCtive  upon 
publication  of  this  aotice  of  final  results 
of  administrative  review  for  all 
shipments  ot  the  subject  mOTchandise, 
entered  or  withdrawn  from  warehouse, 
for  consumpticm  on  or  after  the 
publication  date,  asiprovided  fat  by 
section  751(aMl)  of  the  Tariff  Act:  (1) 


The  cash  deposit  rate  for  the  reviewed 
company,  Silarsa,  will  be  the  rate  listed 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufecturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exportera  will  be  17.87  percent,  the  "aU 
other"  rate  established  in  the  final 
Results  of  Redetermination  Purauant  to 
Court  Remand,  American  Alloys,  Inc.  v. 
United  States.  Q.  No.  91-10-00782,  p. 
4  (April  7, 1995).    • 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review.  .^. .  -     •        . 

This  notice  serves  as  a  final  reminder 
to  importera  of  their  responsibility 
under  19  CFR  §  353.26  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibilities  concerning  the 
retxim  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failiue  to  comply  is  a  violation  of  the 
APO.  Timely  tmtten  notification  of 
retum/destructim  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  r^ulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C 
1675(aMl)(B))  as  amended  and  19  CFR 
353.22. 

Dated:  December  7, 1995. 

s—G.r— iMsii, 

AMMtoitf  Seaebayfor  Import 

Administration. 

(PR  Doc  95-30606  Piled  12-14-95;  8:45  am) 


National  Oceanic  and  Atmoapherfc 
Adminiatration 

[LD.  120895A] 

Quit  of  Mexico  Fiahery  Management 
Council;  PubiUi  Meeting 

AGBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  its  Shrimp 
Advisory  Panel  (AP). 

DATES:  The  meeting  will  be  held  on 
January  9, 1996  be^mning  at  9:00  a.m. 
and  will  conclude  at  4:30  p.m. 

ADOneSSES:  The  meeting  will  be  held  at 
the  New  Orleans  Airport  Hilton  Hotel, 
901  Airline  Highway,  Kenner,  LA; 
telephone:  504-469-5000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  Kennedy  Boulevard,  Suite  331, 
Tampa,  FL  33609. 

FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  B.  Lamberte,  Economist; 
telephone:  813-228-2815. 

SUPPl£MBITARY  INFORMATION:  The  AP 
will  review  scientific  information  on  the 
cooperative  shrimp  closiue  with  the 
State  of  Texas,  royal  red  shrimp 
regulatory  amenchnent  (tentative)  and 
comparison  of  shrimp  vessel  effort  and 
bycatch  characterization  effort.  The  AP 
consists  principally  of  commercial 
shrimp  fishermen,  dealers  and 
association  representatives.  The  AP  will 
develop  recommendations  to  the 
Council  regarding  the  extent  of  the 
closure  of  Federal  watera  off  Texas  in 
1996  concurrent  with  the  closure  of 
Texas  watera.  If  Amendment  8  to  the 
Shrimp  Fishery  Management  Plan  is 
approved,  the  AP  will  review  a 
regulatory  amendment  that  would 
provide  a  procedure  for  setting  a  total 
allowable  catch  of  royal  red  s£rimp.  The 
AP  will  also  develop  recommendations 
regarding  the  level  of  effort  in  the 
shrimp  fishery  after  reviewing 
information  that  compares  levels  of 
effort  collected  using  the  current 
method  and  effort  collected  from  the 
bycatch  characterization  study. 

Special  AcGomniodations 

This  meeting  is  physically  accessible 
to  people  with  disunities.  Requests  fat 
sign  language  interpretation  or  other 
auxilia^  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
I)  by  January  2, 1996. 


Dated:  December  8, 1995. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  h4anagement.  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-30600  Filed  12-14-95;  8:45  am) 
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COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuremant  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  15, 1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Q^stal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

U  the  Committee  approves  the 
proposed  additions,  aU  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  wlD  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  bund  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Hie  major  fectora  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractora  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 


commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C.  48-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commentera  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procvirement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Sponge,  Olive  Drab 

7920-01-383-7936 
NPA:  Mississippi  Industries  for  the 
Blind  Jackson,  Mississippi 

Undershirt,  Man 's  Brown 

8420-01-112-1472 
8420-01-112-1473 
8420-01-112-1474 
8420-01-112-1475 
8420-01-112-1476 
8420-01-112-1477 
8420-01-112-1478 
8420-01-112-1479 
(1,600,000  annually  in  any  combination 

of  the  above  NSNs) 
NPA:  Mississippi  Industries  for  the 

Blind,  Jackson,  Mississippi;  BESB 

Indxistries,  West  Hartfoid, 

Connecticut 

Vest,  Load  Bearing  Equipment 

8465-00-NSH-0014  tiiru  -0028 
NPA:  Chautauqua  Coxmty  Chapter, 
NYSARC  Jamestown,  New  York 

Service 

Janitorial/Custodial 

Camp  H.  M.  Smith 

Oahu,  Hawaii 

NPA:  Opportunities  for  the  Retarded, 

Inc.  Wahiawa,  Hawaii 
EJL  AOey,  Jr., 
Deputy  Executiv^Jirector. 
[FR  Doc  95-30609  Filed  12-14-95;  8:45  am] 
MLUNO  OOOCi 


Procurement  List;  Additlona 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

list. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  to  be 


furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  January  15, 1996.  * 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Sqiiare  3,  Suite  403, 
1735  Jefferaon  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On 
September  29, 1995,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(60  FR  50559)  of  proposed  additions  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  Mr  market  price,  and 
impact  of  the  additions  on  the  ciurent 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c 
and  41  CFR  51-2.4. 1  certify  diat  die 
following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factora  considered  for  this  certification 
vffite: 

1.  The  action  will  not  resxilt  in  any 
additional  reportiag,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
oiganizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contracton 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regiilatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Basin.  Wash 

6530-01-075-2723 
Insert,  Foam,  Laminated 

8135-00^SH-0004 

(Requirements  for  the  Bureau  of  Mint, 
Washington,  DC.) 

This  action  does  not  affect  ciurent 
contracts  awarded  prior  to  the  effective 
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date  of  this  addition  or  options 

exercised  under  those  contracts. 

EXAlhjr.lr.. 

Deputy  BxtcutiveDmctm. 

fFR  Doc.  95-30606  f^ed  12-14-95: 8:45  am] 
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PfocufMMfit  LMs  Additions 

AQENCY:  CommittelB  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled.  I 

ACnON:  Additions  to  the  Procurement 

Ust. 

summary:  This  action  adds  to  the 
ProcureiQ^nt  List  oommodities  to  be 
furnished  by  nonprofit  agencies 
employing  person^  who  are  blind  or 
have  other  severe  disabilities. 
BTGCnVE  DATE:  January  15, 1996. 
AOOneMa:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  JefllBrson  Davis  Highway. 
ArUngtcm.  Virginia  22202-3461. 
FOR  FURTHBI MFORHATION  OONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  MRORMATION:  On 
October  30. 1995,  l|ie  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(60  FR  55244)  of  proposed  addition  to 
,the  Procurement  Ljst. 

After  considmatibn  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agencies  to  provide 
le  commodities,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  th«  Federal  Government 
under  41  U.S.C.  46^8c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  sigmficant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  cbnsidered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  tha  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  oti  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  tha  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  th#  Javits- Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  conunodities 
proposed  for  additihn  to  the . 
Procuremoot  Ust. 


Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Tai!gels 

6920-00-285-9240 

6920-00-Z85-9241 

6920-aO-Z85-9248 

6920-00-285-9249 

692O-00-Z86-9768 

6920-0O-Z86-9769 

692(MK)-Z86-9770 

692O-00-Z8a-2857 

6920-01-Z87-6646 

6920-01-Z87-6649 

6920-0O-Z85-9237 

6920-00-Z85-9236 

6920-01-Z88-2858 

6920-01-Z88-2859 

692O-01-NSH-9018 

6920-01-Z88-2861 

6920-01-Z87-6650 

692O-01-Z88-2862 

6920-01-NSH-9017 

6920-01-NSH-9019 

6920-01-Z88-2869 

(Requirements  for  Fort  Stewart,  Georgia 

only.) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beveriy  L.  Milkman. 
Executive  Director. 

(FR  Doc.  95-30657  Filed  12-14-95;  8:45  ami 
■lUJNQOOOC 


UMI 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Application  of  the  Chicago  Board  of 
Trade  for  Designation  as  a  Contract 
Marfcel  in  Futuras  and  Options  on  the 
CBOT  Latin  American  Brady  Bond 
index  and  the  CBOT  Mexico  Brady 
Bond  index  and  Application  of  the 
Chicago  IMercantiie  Exctiange  for 
Designation  as  a  Contract  Mariiet  in 
Futures  and  Options  on  the  CME 
IMexican  Brady  Bond  index 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  ^tion 

contracts. 

summary:  The  Chicago  Board  of  Trade 
(CBOT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in 
futures  and  futures  options  on  the  CBOT 
Latin  American  Brady  Bond  Index  and 
the  CBOT  Mexico  Brady  Bond  Index. 
The  Chicago  Mercantile  Exchange 
(CME)  has  applied  for  designation  as  a 
contract  mariiet  in  futures  and  futures 
options  on  the  CME  Mexican  Brady 
Bond  Index. 


The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commissirai.  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  16, 1996. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futiu«s  Trading  Commission.  Three 
Lafayette  Centre.  21st  Street  NW. 
Washington,  DC  20581.  Reference 
should  be  made  to  the  CBOT  Latin 
American  Brady  Bond  Index  and  the 
Mexico  Brady  Bond  Index  contracts  or 
to  the  CME  Mexican  Brady  Bond  Index 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
21st  Street.  Washington.  DC.  20581. 
telephone  202-418-5277. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  21st  Street  Washington,  D.C. 
20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5097. 

Other  materials  submitted  by  the 
CSOT  and  CME  in  support  of  the 
applications  for  contract  market 
designation  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder 
(17  CFR  Part  145  (1987)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  argiunents  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CBT  and  CME.  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission.  Three  La&yette  Centre, 


2l8t  Street.  NW..  Washington.  DC  20581 
by  the  specified  date. 

Issued  in  Washington,  DC,  on  December  8, 
1995. 

Blake  ImeL 
Acting  Director. 
(FR  Doc.  95-30562  Filed  12-14-95:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

Army  Science  Board;  Notice  of  Closed 
Meeting 

Iniccordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  14  December  1995. 

Time  of  Meeting:  1 300-1 7(X). 

Place:  Pentagon — Washington.  DC 

Agpnda:.The  Army  Science  Board's 
Research  and  Development  (R&D)  Sub-panel 
for  the  Ad  Hoc  Study  on  "Reengineering  the 
Acquisition  and  Modernization  Processes  of 
the  Institutional  Army"  will  meet  for 
briefings  and  discussions  on  the  R&D 
processes  and  ways  to  improve  efficiency. 
This  meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5, 
U.S.C.  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  2,  subsection 
10(d).  The  classified  and  unclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  this  meeting.  For  further 
information,  please  contact  Michelle- Diaz  at 
(703)  695-0781. 
MiclMlie  P.  Diaz. 

Acting  Administrative  Officer,  Army  Science 
Board. 

(FR  Doc.  95-30542  Filed  12-14-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Arms  Controi  snd 
Nonproitfenrtion  Policy 

Proposed  Subsequent  Arrsngement 

agency:  Department  of  Energy. 
action:  Subsequent  arrangement. 

SUMMARY:  Pursuant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160),  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  under  the  Additional 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  European  Atomic 
Energy  Community  (EURATOM) 
ctmceming  Peaceful  Uses  of  Atomic 


Energy,  as  amended,  and  the  Agreement 
for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/JA(EU)-77.  for 
the  transfer  of  14  grams  of  uranium 
containing  0.588  grams  of  the  isotope 
uranium-235  (4.2  percent  enrichment) 
and  8.5  grams  of  uranium  containing 
0.357  grams  of  the  isotope  uranium-235 
(4.2  percent  enrichment)  from 
EURATOM  to  Japan  for  use  in 
calibration  of  mass  spectrometere. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  that  fifteen  days 
after  the  date  of  publication  of  this 
notice. 
Edward  T.  Fei. 

Deputy  Director,  International  Policy  and 
Analysis  Division,  Office  of  Arms  Control  and 
NonproliferaUon. 

(FR  Doc.  95-30588  Filed  12-14-95;  8:45  ami 
BNJJNQ  COOE  MSe-OI-P 


ADDRESSES:  Written  comments  or 
questions  concerning  the  Draft  PFP 
Stabilization  EIS  should  be  directed  to: 
Mr.  Ben  F.  Burton,  U.S.  Department  of 
Energy,  Richland  Operations  Office. 
Attn:  PFP  Stabilization  EIS.  P.O.  Box 
550,  MSIN  Bl-42.  Richland, 
Washington  99352,  (509)  946-3609, 
(800)  249-8181. 
Ben  F.  Burton, 
PFP  Document  Manager. 
[VR  Doc.  95-30589  Filed  12-14-95;  8:45  am) 
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Impiementation  of  Eastern  Idaho 
Community  Reuse  Program 

AQBICY:  Department  of  Energy,  Idaho 
Operations  Office. 
action:  Notice  of  intent 


Draft  Environmental  impact  Statement 
for  the  Plutonium  Finishing  Plant 
Stabilization,  Hanford  Site,  Richland, 
Benton  County,  WA.  Notice  of 
Avaiiabiiity  and  Announcement  of 
Public  Hearing 

agency:  Department  of  Energy. 
action:  Extension  of  comment  period. 

summary:  The  Department  of  Energy 
(DOE)  annoimced  the  availability  of  the 
Draft  Environmental  Impact  Statement 
(EIS)  for  the  Plutonium  Finishing  Plant 
(PFP)  Stabilization,  Hanford  Site, 
Richland,  Benton  Coxmty,  in  the  Federal 
Register  on  December  5, 1995  (60  FR 
62244).  This  announcement  extends  the 
date  for  the  end  of  the  comment  period 
provided  in  that  Federal  Register 
announcement. 

DATES:  DOE  invites  comments  on  the 
Draft  PFP  Stabilization  EIS  (DOE/EIS- 
0244-D)  from  all  interested  parties. 
Written  comments  or  suggestions 
regarding  the  adequacy,  accuracy,  and 
completeness  of  the  Draft  EIS  will  be 
considered  in  preparing  the  Final  EIS 
and  should  be  submitted  (postmarked) 
by  January  23. 1996.  Written  comments 
received  after  that  date  will  be 
considered  to  the  degree  practicable. 


summary:  Hie  U.S.  Department  of 
Energy's  (DOE)  Office  of  Worker  and 
Community  Transition  through  the  DOE 
Idaho  Operations  Office  intends  to 
negotiate  and  award  on  a 
noncompetitive  basis,  Cooperative 
Number  DE-FG07-96ID13398  to  Eastern 
Idaho  Economic  Development  Council 
(EIEDC)  of  Idaho  Fails,  Idaho.  The 
award  has  an  estimated  overall  total 
value  of  up  to  $10,000,000,  of  which 
DOE's  share  of  the  estimated  two  year 
award  will  be  approximately  100%.  The 
award  will  assist  the  efforts  of  the 
EIEDC  to  transition  the  economy  of 
Eastern  Idaho  away  from  a  significant 
level  of  dependency  on  the  Idaho 
National  Engineering  Laboratories 
(INEL)  through  diversification. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dallas  L.  Hoffer,  Contract  Specialist, 
(208)  526-0014;  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  850 
Energy  Drive.  Mail  Stop  1221,  Idaho 
Falls,  Idaho  83401-1563. 
SUPPI-EMENTARY  INFORMATION:  The  non- 
competitive award  justification  is 
Criterion  (A)  of  10  CFR  600.7(b)(2)(i),  as 
follows: 

(A)  The  activity  to  be  fimded  (EIEDC) 
is  necessary  for  the  satisfactory 
completion  of  an  activity  presently 
being  funded  by  DOE  and  for  which 
competition  for  support  would  have  a 
significant  adverse  effect  on  continuity 
or  completion  of  the  activity.  The  EIEDC 
was  established  specifically  for  the 
purpose  of  formulating  and 
implementing  strategies  to  confront  the 
impacts  of  the  changing  missions  at  the 
INEL. 

Statutory  Authorities  for  the  new 
award  are  Public  Laws  95-224  and  97- 
258. 

PROCURBIENT  REQUEST  NUMBER:  07- 
96ID13398.000. 
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Dated:  Dacnnber  6, 1985. 
Brad  G.  Baov, 

Acting  Dinctor,  Procufeamnt  Services 
Divkkm. 
(FR  Doc  95-30590 1 
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Privacy  Act  of  1974b  Amendment  of 
Existing  System  of  necordt 

AQBCV:  Department  of  Energy  (DOE). 
ACTION:  Amendment  of  one  existing 

system  of  records,   j 

i 

SUMMARY:  Federal  Ajgencies  are  required 
by  the  Privacy  Act  df  1974  (Pub.  L.  93- 
579.  5  U.S.C  552a)  to  publish  notice  in 
the  Federal  Segiatev  of  proposed 
amendments  to  the  foutine  uses  of 
existing  systrans  of  Records.  The 
Department  of  Energy  proposes  to 
amend  the  routine  uses  of  one  of  its 
sjrstems  of  records.  I)OE-15,  Payroll  and 
Pay-Related  Data  For  Employees  Of 
Terminated  Contractors,  to  permit 
disclosure  of  certaim  categories  of 
records  in  the  system  for 
epidemiological  and  other  health 
studies  and  surveys  and  to  health 
studies  advisory  entities  as  routine  uses 
of  these  categories  of  records. 

DATES:  The  proposed  revisions  will 
became  effective  wdlhout  further  notice 
40  days  after  publication  in  the  Federal 
Rtgiater  Oanuary  24^  1996).  imless 
comments  are  receivled  on  or  before  that 
date  that  would  resUlt  in  a  contrary 
determination  and  a  notice  is  published 
to  that  e^Bct.  i 


I:  Written  comments  should 
be  directed  to  the  following  address: 
Director,  POIA/Privacy  Act  Division. 
OfBce  of  Executive  Secretariat.  U.S. 
Department  of  Energy,  HR-78. 1000 
Independence  Avmiie.  SW.. 
Washington,  DC  205B5.  Written 
comments  will  be  available  fat 
inspection  at  the  above  address  between 
the  hours  of  9  a.m.  a|id  4  p.m. 
FOR  FURTHER  MFORMATKM  CONTACT:  (1) 
Heather  Stockwell,  Acting  Director. 
Office  of  Epidemiologic  Studies.  EH-62. 
U.S.  Department  of  Bnergy.  19901 
Germantown  Road,  (Sermantown,  MD 
20874-1290.  (301)  9^3-3721  or  (2) 
GayLa  D.  Sessoms,  Director,  FOIA/ 
Privacy  Act  Division.  HR-78,  U.S. 
Department  of  Energy,  1000 
Independence  Avenge  SW., 
Washington,  DC  205B5,  (202)  586-5955 
or  (3)  Harold  Halperti,  Office  of  General 
Counsel,  GC-80,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  (202)  586- 
7406. 


TARY  SffOtHATION:  The 
Department  of  Energ^  proposes  to 


amend  the  routine  uses  of  one  of  its 
systems  of  record,  DOE-15,  Payroll  and 
Pay-Related  Data  For  Employees  Of 
Terminated  Contractors,  to  permit 
disclosure  of  certain  categories  of 
records  in  this  system  for 
epidemiological  and  other  health 
studies  and  surveys  and  to  health 
studies  advisory  entities  as  routine  uses 
of  these  categories  of  records. 

Previously,  the  Department  amended 
12  other  systems  of  records  to  permit 
disclosure  of  all  categories  of  records  in 
the  12  systems  for  health  studies  and  to 
health  studies  advisory  entities.  See  60 
FR  33510  (June  28, 1995).  The 
Department  received  no  comments 
concerning  that  proposal.  The  currently 
proposed  amen<hnents,  as  detailed 
below,  would  permit  only  certain 
categories  of  records  in  this  system  to  be 
disclosed  for  health  studies  and  to 
advisory  entities. 

Categories  of  records  in  DOE-15  to  be 
made  available  for  the  new  routine  uses 
include  employment  history,  job  titles, 
and  discrete  portions  of  payroll  data 
reflecting  attendance,  illness,  or  other 
matters  of  the  type  described  above. 
Records  that  could  reflect  adversely  on 
their  subjects,  such  as  disciplinary 
actions,  reprimands,  admonitions, 
adverse  actions,  performance  appraisals, 
security  infraction  notices  and  similar 
matters,  will  not  be  made  available  for 
theproposed  new  routine  uses. 

The  Department's  epidemiology  and 
health  surveillance  program  was 
established  to  determine  the  health 
effects  of  the  Department's  activities  on 
worlcers  and  populations  having  access, 
or  in  proximity,  to  the  Department's 
fecilities.  Epidemiological  studies  are  an 
important  means  of  determining  the 
status  of,  and  improving,  public  health. 
Epidemiological  studies  permit  the 
scientific  evaluation  of  the  effects  of 
exposure  to  potentially  harmful 
materials  by  determining  and 
quantifying  health  effects  associated 
with  such  exposures.  Health  surveys, 
which  are  used  to  assess  immediate 
health  issues,  are  designed  to  discover 
the  occupational  source  of  outbreaks  of 
illness,  injiuy,  or  death,  and  to  describe 
the  extent  of  exposure  to  specific 
substances  at  a  single  point  in  time. 
Surveillance  is  used  to  identify  new  and 
emerging  health  problems  by 
monitoring  groups  of  woriiLers,  who  have 
the  same  job  or  exposures,  for  changes 
in  their  illness  and  injury  patterns  over 
time. 

The  proposed  health  study  routine 
use  amendments  to  the  system  will 
assist  the  E)epartment  in  studying  and 
monitoring  individual  employee  and 
aggregate  population  healdi  risks  from 
exposures  to  radiation  or  other  hazards 


that  may  have  occurred  as  a  result  of  the 
Department's  operations. 

Pursuant  to  Memoranda  of 
Understanding  with  the  Department  of 
Health  and  Human  Services  ("HHS"), 
and  the  Agency  for  Toxic  Substances 
and  Disease  R^stry  ("ATSDR"), 
studies,  surveys  and  surveillances  will 
be  conducted  for  DOE  by  units  of  the 
Public  Health  Service,  including  the 
National  Institute  for  Occupational 
Safety  and  Health  and  the  National 
Center  for  Environmental  Health  of  the 
Centers  for  Disease  Control  and 
Prevention,  and  ATSDR,  and  their 
contractors,  grantees,  and  cooperative 
agreement  holders.  States  also  may 
perform  studies  as  the  Department's  or 
the  Department  of  Health  and  Hiunan 
Services'  contractors,  grantees,  or 
cooperative  agreement  holders. 

Tne  studies  are  focussed  on  a  variety 
of  areas  that  are  important  for  assessing 
the  real  and  potential  health  risks  to 
workers  and  the  public  resulting  from 
the  Department's  energy-related 
technologies  and  activities.  The  studies 
should  provide  information  that  is 
necessary  for  long-range  energy 
planning  pursuant  to  continued 
development  of  the  national  energy 
strategy.  The  health  studies  include  all 
Department  facilities  and  workers  and 
other  special  populations  that  have 
relevance  to  the  Department's  mission. 

The  proposed  new  routine  uses  of 
records  in  this  system  of  records  are: 

(1)  Discrete  portions  of  payroll  and 
pay  related  data  reflecting  emplo)nnent 
history,  date  of  birth,  job  titles,  j(A) 
descriptions,  attendance,  accidents, 
illnesses,  medical  conditions,  exposure 
to  toxic  agents  and  similar  matters,  may 
be  disclosed  to  facilitate  health  hazard 
evaluations,  epidemiological  studies,  or 
public  health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Hiunan  Services  or  its 
components.  Records  that  may  reflect 
adversely  upon  individuals,  such  as 
records  concerning  disciplinary  actions, 
reprimands,  admonitions,  adverse 
actions,  performance  appraisals, 
security  infraction  notices,  supervisor- 
employee  discussions,  and  similar 
matters,  will  not  be  made  available  for 
the  proposed  new  routine  uses. 


(2)  Subject  to  the  same  Privacy  Act 
limitations  applicable  to  employees  of 
the  Department,  discrete  portions  of 
payroll  and  pay  related  data  reflecting 
employment  history,  date  of  birth,  job 
titles,  job  descriptions,  attendance, 
accidents,  illnesses,  medical  conditions, 
exposure  to  toxic  agents  and  similar 
matters,  may  be  disclosed  as  a  routine 
use  to  contractors,  grantees,  participants 
in  cooperative  agreements,  collaborating 
researchers,  or  their  employees,  in 
performance  of  health  studies  or  related 
health  or  environmental  duties  pursuant 
to  their  contracts,  grants,  and 
cooperating  or  collaborating  research 
agreements.  In  order  to  perform  such 
studies,  the  Department,  its  contractors, 
grantees,  participants  in  cooperative 
agreements,  and  collaborating 
researchers  may  disclose  a  record:  to 
Federal.  State,  and  local  health  and 
medical  agencies  or  authorities;  to 
subcontractors  in  order  to  determine  a 
subject's  vital  status  or  cause  of  death; 
to  health  care  providers  to  verify  a 
diagnosis  or  cause  of  death;  or  to  third 
parties  to  obtain  ctu-rent  addresses  for 
participants  in  health-related  studies, 
surveys  and  surveillances.  All  recipients 
of  such  records  are  required  to  comply 
with  the  Privacy  Act,  to  follow 
prescribed  measures  to  protect  personal 
privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  above  described  research 
purposes.  Records  that  may  reflect 
adversely  upon  individuals,  such  as 
records  concerning  disciplinary  actions, 
reprimands,  admonitions,  adverse 
actions,  performance  appraisals, 
security  infraction  notices,  supervisor- 
employee  discussions,  and  similar 
matters,  will  not  be  made  available  for 
the  proposed  new  routine  uses. 

(3)  Discrete  portions  of  payroll  and 
pay  related  data  reflecting  employment 
history,  date  of  birth,  job  titles,  job 
descriptions,  attendance,  accidents, 
illnesses,  medical  conditions,  exposure 
to  toxic  agents,  and  similar  matters,  may 
be  disclosed  to  members  of  Department 
advisory  committees,  the  Department  of 
Health  and  Human  Services  Advisory 
Committee  on  Projects  Related  to 
Department  of  Energy  Facilities,  and  to 
designated  employees  of  Federal,  State, 
or  local  government,  or  government- 
sponsored  entities,  authorized  to 
provide  advice  to  the  Department 
concerning  health,  safety,  or 
environmental  issues.  All  recipients  of 
such  records  are  required  to  comply 
with  the  Privacy  Act,  to  follow 
prescribed  measiues  to  protect  personal 
privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  piupose  of  providing  advice  to 


the  Department  or  to  the  Department  of 
Health  and  Human  Services.  Records 
that  may  reflect  adversely  upon 
individuals,  such  as  records  concerning 
disciplinary  actions,  reprimands, 
admonitions,  adverse  actions, 
performance  appraisals,  security 
infraction  notices,  supervisor-employee 
discussions,  and  similar  matters,  will 
not  be  made  available  for  the  proposed 
new  routine  uses. 

The  proposed  health  studies 
amendments  should  not  have  adverse 
privacy  consequences.  Health  studies 
tend  to  benefit  persons  in  the  studied 
populations  by  identifying  possible 
increases  in  adverse  health  effects 
following  exposure  to  toxic  agents. 
Individuals  are  never  identified  in 
published  studies  and  the  studies  are 
not  used  to  support  determinations 
concerning  any  individual's  rights, 
benefits  or  privileges. 

Furthermore,  in  addition  to  the 
withholding  of  records  that  may 
adversely  reflect  upon  individual 
employees,  privacy  interests  will  be 
protected  by  a  number  of  meems.  As  a 
condition  of  releasing  individually 
identifiable  information  for  studies, 
siuveys,  or  surveillances  conducted  for 
DOE,  persons  conducting  studies  will  be 
required  to:  (1)  Keep  personal 
information  confidential;  (2)  use 
personal  information  only  for  purposes 
of  studies  in  which  there  is  no 
publication  of  the  identity  of  any 
individual  subject;  (3)  consult  with  DOE 
prior  to  any  release  of  personally 
identifiable  information  obtained  fitim 
DOE;  (4)  establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record;  (5)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circiunstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project  under  these  same 
conditions  and  with  written 
authorization  from  the  Department,  (c) 
for  disclosure  to  an  authorized  person 
for  the  purpose  of  an  audit  related  to  the 
research  project,  and  (d)  when  required 
by  law.  Additionally,  the  Department 
will  secure  a  written  statement  attesting 
to  the  recipient's  understanding  of,  and 
willingness  to  abide  by,  these 
provisions.  The  provisions  in  this 
paragraph  apply  to  DOE  collaborating 
researchers,  not  those  studies  being 
performed  by  the  Department  of  Health 
and  Human  Services. 

Privacy  safeguards  are  in  place 
regarding  the  studies  to  be  conducted 
pursuant  to  the  Memoranda  of 
Understanding  with  Department  of 
Health  and  Human  Services  or  its 
components.  Department  of  Health  and 


Human  Services  has  agreed:  (1)  Not  to 
use  or  disclose  any  personally- 
identifiable  information  obtained  fivm 
DOE  or  its  contractors  and  grantees 
except  for  research  purposes  and  other 
public  health  activities  required  by  law; 
(2)  not  to  use  information  In  identifiable 
form  to  make  any  determination  about 
the  rights,  benefits,  or  privileges  of  any 
individual;  (3)  to  use  and  disclose 
information  in  accord  with  agreements 
under  which  the  personally-identifiable 
information  was  obtained  by  the 
Department  or  its  contractors  and 
provided  such  use  or  disclosure  is 
consistent  with  applicable  law;  (4)  to 
notify  the  Department  of  any  efforts  to 
use  or  obtain  personally-identifiable 
information  for  purposes  other  than 
research  or  other  public  health  activities 
required  by  law;  (5)  to  take  appropriate 
steps  to  prevent  improper  disclosure;  (6) 
to  establish  or  modify  Privacy  Act 
systems  of  records  broadening  the 
"Categories  of  Individuals"  section  to 
specifically  address  information 
provided  by  E)OE,  as  necessary,  and 
consult  with  the  Department  concerning 
provisions  of  Privacy  Act  systems  of 
records  notices.  Additionally. 
Department  of  Health  and  Human 
Services  requires  its  contractors, 
grantees  and  cooperative  agreement 
holders  performing  epidemiological 
studies  or  other  public  health  activities 
required  by  law  to  abide  by  conditions 
similar  to  those  imposed  by  the 
Department,  as  described  in  this 
paragraph. 

The  Department  is  also  adding  its  (1) 
authority  for  maintaining  this  record 
system,  and  (2)  Savannah  River 
Operations  Office  as  one  of  the  locations 
of  records  contained  in  EXDE-IS. 

The  Department  is  submitting  the 
report  required  by  Office  of 
Management  and  Budget  Circular  A-130 
concurrently  with  the  publication  of 
this  notice.  The  text  of  this  notice 
contains  the  information  required  by  the 
Privacy  Act,  5  U.S.C  552a(e)(4)(d). 

Issued  in  Washington,  DC  this  11th  day  of 
December,  1995. 
Archer  L.  Durham, 

Assistant  Secretary  for  Human  Resources  and 
Administration. 

DOE-IS 
SYSTEM  NAME: 

Payroll  and  Pay-Related  Data  for 
Employees  of  Terminated  Contractors. 

SYSTEM  location: 

U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585 

U.S.  Etepartment  of  Energy, 
Albuquerque  Operations  Office,  PO 
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Box  5400,  Alb«querque,  fiM.  87185- 

5400 
U.S.  Department  of  Energy,  Chicago 

Operations  Ottoe,  9800  South  Cass 

Avenue,  Argonne,  IL  60439 
U.S.  E)epartinent  of  Energy,  Idaho 

Operations  OfBoe,  785  DOE  Place, 

Idaho  Falls,  ID  83402 
U.S.  Department  pf  Energy,  Oak  Ridge 

Operations  OfQce,  PO  Box  2001,  Oak 

Ridge,  TN  378^1-6501 
U.S.  Department  bf  Energy,  Richland 

Operations  OfQce,  825  Jadwin 

Avenue,  PO  Box  550,  Richland,  WA 

99352 
U.S.  Department  of  Energy,  Savannah 

River  Operatiolis  Office,  PO  Box  A, 

Aiken,  SC  29802 
U.S.  Department  of  Energy,  Western 

Area  Power  Administration.  PO  Box 

4302.  Golden,  CO  80401 

CATBXMES  OF  MOMDUALS  COVBtB)  BY  THE 


Former  contractor  employees. 

CATCQona  OF  necfRoe  M  TNE  system: 

Employee  payroll  data  firom 
terminated  contr^ors,  employment 
history,  job  titlesJcomplaints,  salary 
reviews,  and  similar  information. 

AUTHOWTY  FOR  KUI^ENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Department  of  Energy 
Organization  Act,  including 
authorities  incorporated  by  reference 
in  Title  III  of  the  Department  of 
Energy  Organiation  Act. 

PREVIOUS  ROUTME  USES  OF  RECORDS 
MMNTAMED  M  THE  SYSTEM.  MCUIOMQ 
CATEQORKS  OF  USBIS  AND  THE  PURPOSES  OF 

SUCH  uses: 

The  records  ara  used  to  verify  past 
earnings,  job  titles,  periods  of 
employment,  and  pay  status  for 
Government  agencies,  litigation  and 
medical  decisions,  plus  the  following: 

1.  In  the  event  that  a  record  within 
this  system  of  records  maintained  by 
this  agency  indicates  a  violation  or 
potential  violatio*  of  law,  whether  dvil, 
criminal  or  regul^ory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred  a$  a  routine  use  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  kriolation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

2.  A  record  firom  this  system  of 
records  may  be  disclosed  as  a  routine 
use  to  a  Federal,  State,  or  local  agency 
maintaining  dvil.;  criminal,  or  other 
relevant  enforcement  information,  such 
as  current  licenses,  if  necessary,  to 


obtain  information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

3.  A  record  firom  this  system  of  record 
may  be  disclosed,  as  a  routine  use,  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

4.  A  record  fitim  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  (a)  to  appropriate  parties  engaged  in 
litigation  or  in  preparation  of  possible 
litigation,  such  as  potential  witnesses, 
for  the  purpose  of  securing  their 
testimony  when  necessary;  (b)  to  courts, 
magistrates,  or  administrative  tribunals; 
(c)  to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  with  litigation  or 
settlement  of  disputes;  and  (d)  to 
individuals  seeking  information  by 
using  established  discovery  procedures, 
whether  in  connection  with  dvil, 
criminal,  or  regulatory  proceedings. 

5.  A  record  maintained  by  this  agency 
to  carry  out  its  functions  which  relates 
to  civil  and  criminal  proceedings  may 
be  disclosed  to  the  news  media  in 
accordance  with  guidelines  contained  in 
Department  of  Justice  regulations  28 
CFR  50.2. 

6.  A  record  maintained  by  this  agency 
to  carry  out  its  functions  may  be 
disclosed  to  foreign  governments  in 
accordance  with  treatj^obligations. 

7.  A  record  from  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  0MB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Qrcular. 

8.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  DOE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

9.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 
the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 


fiDm  the  member  with  respect  to  the 
subject  matter  of  the  record. 

10.  A  record  in  this  system  of  records 
which  contains  medical  and/or 
psychological  information  may  be 
disclosed,  as  a  routine  use,  to  the 
physidan  or  mental  health  professional 
of  any  individual  submitting  a  request 
for  access  to  the  record  under  the 
Privacy  Act  of  1974  and  DOE's  Privacy 
Act  regulations  if.  in  its  sole  judgment 
and  good  faith,  DOE  believes  that 
disclosure  of  the  medical  and/or 
psychological  information  directly  to 
the  individual  who  is  the  subjed  of  the 
record  could  have  an  adverse  efied 
upon  that  individual,  in  accordance 
with  the  provisions  of  5  U.S.C. 
552a(f)(3)  and  applicable  DOE 
regulations. 

PROPOSED  AMENDED  ROUTME  USES  OF  RECOROS 
MASfTASe)  M  THE  SYSTEM,  SICLUOMQ 
CATEQORES  OF  USERS  AND  THE  PURPOSES  OF 
SUCH  USES: 

11.  Discrete  portions  of  payroll  and 
pay  related  data  refleding  employment 
history,  date  of  birth,  job  titles,  job 
descriptions,  attendance,  accidents, 
illnesses,  medical  conditions,  exposure 
to  toxic  agents  and  similar  matters,  may 
be  disclosed  to  facilitate  health  hazard 
evaluations,  epidemiological  studies,  or 
public  health  activities  required  by  law 
performed  by  personnel,  contrador 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Dep>artment  and  the  Department  of 
Health  and  Human  Services  or  its 
components.  Records  that  may  refled 
adversely  upon  individuals,  such  as 
records  concerning  disdplinary  actions, 
reprimands,  admonitions,  adverse 
actions,  performance  appraisals, 
security  infraction  notices,  supervisor- 
employee  discussions,  and  similar 
matters,  will  not  be  made  available  for 
the  proposed  new  routine  uses. 

12.  Subjed  to  the  same  Privacy  Ad 
limitations  applicable  ta  employees  of 
the  Department,  discrete  portions  of 
payroll  and  pay  related  data  reflecting 
employment  history,  date  of  birth,  job 
titles,  job  descriptions,  attendance, 
acddents,  illnesses,  medical  conditions, 
exposure  to  toxic  agents  and  similar 
matters,  may  be  disclosed  as  a  routine 
use  to  contradors,  grantees,  participants 
in  cooperative  agreements,  collaborating 
researchers,  or  their  employees,  in 
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performance  of  health  studies  or  related 
health  or  environmental  duties  pursuant 
to  their  contracts,  grants,  and 
cooperating  or  collaborating  research 
agreements.  In  order  to  perform  such 
studies,  the  Department,  its  contradors. 
grantees,  pertidpants  in  cooperative 
agreements,  and  collaborating 
researchers  may  disclose  a  record:  To 
Federal.  State,  and  local  health  and 
medical  agendes  or  authorities;  to 
subcontradors  in  order  to  determine  a 
subjed's  vital  status  or  cause  of  death; 
to  health  care  providers  to  verify  a 
diagnosis  or  cause  of  4eath;  or  to  third 
parties  to  obtain  current  addresses  for 
partidpants  in  health-related  studies, 
surveys  and  surveillances.  All  redpioits 
of  such  records  are  required  to  comply 
with  the  Privacy  Ad,  to  follow 
prescribed  measures  to  proted  personal 
privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  above  described  research 
purposes.  Records  that  may  refled 
adversely  upon  individuals,  such  as 
records  concerning  disdplinary  actions, 
reprimands,  admoniticms.  adverse 
actions,  periformance  appraisals, 
seciirity  infiadion  notices,  supervisor- 
employee  discussions,  and  similar 
matters,  will  not  be  made  available  for 
the  proposed  new  routine  uses. 

13.  Discrete  portions  of  payroll  and 
pay  related  data  reflecting  employment 
history,  date  of  birth,  job  titles,  job 
descriptions,  attendance,  acddents. 
illnesses,  medical  conditions,  exposure 
to  toxic  agents,  and  similar  matters,  may 
be  disdosed  to  mmnbers  of  Department 
advisory  committees,  the  Department  of 
Hralth  and  Hiunan  Services  Advisory 
Committee  on  Projeds  Related  to 
Department  of  Energy  Fadlities,  and  to 
designated  employees  of  Federal,  State, 
or  local  government,  or  government- 
sponsored  entities,  authorized  to 
provide  advice  to  the  Department 
concerning  health,  safety,  or 
environmental  issues.  All  redpients  of 
such  records  are  required  to  comply 
with  the  Privacy  Ad,  to  follow 
prescribed  measures  to  proted  personal 
privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services.  Records 
that  may  refled  adversely  upon 
individuals,  such  as  records  concerning 
disciplinary  actions,  reprimands, 
admonitions,  adverse  actions, 
performance  appraisals,  seciuity 
infiradion  notices,  supervisor-employee 
discussitms.  and  similar  matters,  will 
not  be  made  available  for  the  proposed 
new  routine  uses. 


AMD  PRACTICES  FOR  STOMNO, 
RETRKVMQ,  ACCeSSSn,  RETAaSNQ,  AND 
OF  RBOROS  M  THE  SYSTEM: 


Federal  Eneiyy  ReguMory 


storaqe: 
Paper  records. 

retrkvabuty: 
By  name. 

SAFEQUARDS: 

Records  are  maintained  in  DOE 
records  holding  area. 

RETENTION  AND  ONPOSAU 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Rectmls 
Administration.  Records  within  the 
DCK  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAOSlM  AND  address: 

Headquarters:  U.S.  Department  of 
Energy,  Office  of  Contrador  Human 
Resoiuoe  Management.  (HR-54)  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585. 

Field  Offices:  The  diredore  of 
contradors  industrial  relations  at  the 
location  where  the  records  are 
maintained  are  the  system  managers  for 
their  respective  portions  of  this  system. 

NOTSWATION  procedure: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
ccMitains  information  about  him/her 
should  be  direded  to  the  Diredor. 
FOIA/Privacy  Ad  Division.  Department 
of  Energy.  Washington.  DC  20585.  or  the 
Privacy  Ad  Officer  at  the  appropriate 
address  identified  under  the  heading 
"System  location",  above,  in  accordance 
with  the  Department's  Privacy  Ad 
regulations  (10  CFR  part  1008  (45  FR 
61576,  September  16, 1980)). 

b.  Required  identifying  information: 
Complete  name,  the  geo^phic 
location(s)  and  organization(s)  where 
requester  believes  such  record  may  be 
located,  date  of  birth,  and  time  period. 

record  ACCESS  PROCEDURO: 

Same  as  notification  procedures 
above. 

CONTESTStG  RECORD  PROCBHJRES: 

Same  as  notification  procedures 
above. 

RECORD  SOURCE  CATEQORCS: 

DOE  contradors. 

SYSTEMS  EXBMTED  FROM  C8ITAS4  PROVWONS 

oftheact: 

None. 
[FR  Doc.  95-30587  Filed  12-14-95;  8:45  am] 
BILUNQ  OOOC  M8e-«1-P 
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[Docket  Ma  EC<6  6  OOOi 

OM  DomMon  Beetrtc  Cooperative; 
Nolloe  of  Application 

December  11, 1995. 

Take  notice  that  on  December  11. 
1995.  Old  Dominion  Electric 
Cooperative'C'Old  Dominion"  or 
"Applicant")  filed  an  application 
seeking  an  order  under  Section  203  of 
the  Federal  Power  Ad  authorizing  Old 
Dtmiiniim  to  enter  a  lease  and  leaseback 
transadicm  that  indudes  its  50% 
undivided  interest  in  certain 
jurisdictional  transmission  fedlities 
related  to  Unit  1  at  the  Clover  Power 
Station  located  in  Halifax  County. 
Virginia. 

^y  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  IB  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  22. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  te  bcMcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LiriaD.CMiMil, 
Secretary. 

(FR  Dot  95-30526  Filed  12-14-95;  8:45  am', 
iUJNQ  COOK  SnT-OI-H 

(Docket  No.  CP96-«6-0Mq 

Koch  Gateway  Pipeline  Company; 
Notice  of  Requeat  Under  Blanket 
Authortzation 

December  11, 1995. 

Take  notice  that  on  December  4, 1995, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP96-95-O00  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gfls  Ad  (18  CFR  157.205, 
157.211)  for  authorization  to  operate  as 
a  jurisdictional  facility,  a  delivery  tap 
placed  in  service  under  Section  311(a) 
of  the  Natural  Gas  Policy  Ad  and 
§  284.3(c)  of  the  Commission's 
Regulations,  under  Koch  Gateway's 
blanket  certificate  issued  in  Docket  No. 
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CP82-430-O00  puiBuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  Rle  with 
the  Commission  ai^  open  to  public 
inspection. 

Koch  Gateway  states  that  the 
proposed  certification  of  facilities  will 
enable  it  to  provide  transportation 
onder  its  blanket  tiVisportation 
certificate  through  ^  existing  delivery 
tap  serving  Entex,  ^c.  a  local 
distribution  compa^iy,  in  Polk  County. 
Texas. 

Koch  Gateway  as^rts  that  it  will 
operate  the  delivery  tap  in  compliance 
with  18  CFR  Part  1^7,  Subpart  F  and 
that  it  has  sufficient  capacity  to  render 
the  proposed  servige  without  detriment 
or  disadvantage  to  its  other  existing 
customers. 

Any  person  or  thf  Commission's  staff 
may,  within  45  day$  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rute  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
$  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (181  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efEactive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  oot  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  ati  application  for 
authorization  pursuftnt  to  Section  7  of 
the  Natural  Gais , 
LoMD.CaiiMU. 
Secretary. 
(FR  Doc  95-30525  Fi]^  1 2-14-05;  8:45  am| 
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[Docket  Na  CPM-M^owq 

Michigan  Qas  Storage  Company; 
Notlca  of  Raqiwet  Under  Blanitat 
Auttwrization 

Decmnber  11, 1995. 

Take  notice  that  (*i  December  4, 1995, 
Michigan  Gas  Storage  Company 
(MGSCo),  212  West  Michigan  Avenue, 
Jackson,  Michigan  40201,  filed  a  prior 
notice  request  with  the  Commission  in 
Docket  No.  CP96-96-000  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  tmder  tlie  Natural  Gas  Act 
(NGA)  for  authorization  to  abandon  by 
sale  to  Consumers  Riwer  Company 
(Consumers)  approximately  18  miles  of 
8-inch  diameter  pipe,  under  MGSCo's 
blanket  certificate  iasued  in  £)ocket  No. 
CP84-451-000  pursuant  to  Section  7  of 
the  NGA,  all  as  morf  fully  set  forth  in 


the  request  which  is  open  to  the  public 
for  inspection. 

MGSCo  proposes  to  abandon  by  sale 
approximately  18  miles  of  8-inch 
diameter  pipe  (Line  200)  in  Isabella  and 
Midland  Counties,  Michigan.  MGSCo 
would  sell  all  of  the  properties,  rights- 
of-way,  and  facilities  associated  with 
the  above  described  pipeline  to 
Consumers  at  the  net  book  value  of 
$1,500.  MGSCo  also  states  that  it  would 
continue  to  serve  Consimiers  in  the  area 
via  the  Mt.  Pleasant  Station  and  the 
Midland  City  Gate,  which  would  relieve 
MGSCo  of  the  obligation  to  operate  and 
maintain  the  pipeline  facilities  without 
a  reduction  in  service  to  Consumers. 
MGSCo  further  states  that  Consumers 
would  also  have  the  flexibility  to  use 
the  pipeline  facilities  as  a  high  pressure 
line  or  as  a  low  pressure  distribution 
line  for  serving  customers  in  the 
developing  bi-county  area. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
efiiactive  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  wididrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
LoisD.CaalieU, 
Secretary. 

[FR  Doc  95-30524  Filed  12-14-95;  8:45  am] 
iHJJNO  COM  •717-tl-M 


[Dodcet  Na  CP96-09-OOO] 

Natural  Qaa  Pipelina  Company  of 
America;  Notice  of  Application 

Dec8mberll,1995. 

Take  notice  that  on  December  6, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP96-99-000,  an  application 
piursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  thereunder,  requesting 
authority  to  abandon  by  sale  to  High 
Plains  Gathering  System,  LLC  ("High 
Plains"),  a  non-affiliate,  certain 
certificated  facilities  that,  along  with 
certain  other  non-certificated  fociUties, 
comprise  the  High  Plains  system  of 


Natiual,  currently  owned  and  operated 
by  it  in  Eastern  Colorado  (the 
"System"). 

Natural  states  that,  if  the 
abandonment  authorization  sought  - 
herein  is  granted,  Natural  will  be 
requesting,  in  a  subsequent  NGA 
Section  4  filing,  to  terminate  the 
services  which  it  has  performed  by 
means  of  the  System.  All  of  the  System 
will  be  sold  to  High  Plains  for  $750,000 
dollars.  Natural  is  requesting  the  prompt 
issuance  of  an  order  granting  the 
abandonment  sought  herein  so  that 
Natural  may  be  relieved  of  certain  gas 
purchase  obligations  that  are  being 
assigned  to  High  Plains  in  connection 
with  the  sale  of  these  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
2, 1996,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commissicm  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided  . 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natiual  to  appear  or  be 
represented  at  the  hearing. 
LoisCCathell. 
Secretary. 

[FR  Doc.  95-30523  Filed  12-14-95;  8:45  am] 
HUMS  COOK  srir-ai-M 


[Docket  No.  EL96-21-000) 

Cleveland  Put)llc  Power  of  the  City  of 
Cleveland,  Oltio  v.  Tlie  Cleveland 
Electric  Illuminating  Company;  Notice 
ofniing 

December  8, 1995. 

Take  notice  that  on  November  29, 
1995,  Cleveland  Public  Power  of  the 
City  of  Cleveland,  Ohio  (CPP)  tendered 
for  filing  a  complaint  against  The 
Cleveland  Electric  Illuminating 
Company  (CEI)  seeking  an  order 
requiring  CEI  to  provide  transmission 
service  to  CPP  for  a  40  Mw  purchase  of 
power  by  CPP  from  Ohio  Power 
Company  as  independently  required  by: 
(1)  CEI's  Tariff  No.  1  on  filed  with  the 
Commission,  and  (2)  Antitrust  License 
Conditions  imposed  upon  CEI  by  the 
United  States  Nuclear  Regulatory 
Commission.  CPP  also  requests  that  this 
Complaint  be  consolidated  with  any 
proceedings  in  Docket  No.  EL96-9-000 
on  the  Petition  of  CEI  for  Declaratory 
Order  that  Company  Is  Not  Required  to 
Provide  Requested  Transmission 
Service,  filed  by  CEI  on  November  2, 
1995,  that  the  reUef  requested  in  this 
Complaint  be  simunarily  granted,  and 
that  expedited  procedures  be  adopted 
for  the  resolution  of  both  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  8, 1996.  Protests  vrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  the  complaint 
shall  be  filed  on  or  before  January  8. 
1996. 

Limrood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-30522  Filed  12-14-95;  8:45  ami 
BUMQ  COOK  t717-m-M 

(Docket  No.  RP9«^2»-001] 

National  Fuel  Qas  Supply  Corpofation; 
Notica  of  Compliance  niing 

December  11, 1995. 

Take  notice  that  on  December  7, 1995. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 


its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  Substitute  Original  Sheet 
No.  237.13,  to  be  effective  December  1, 
1995. 

National  states  that  the  tariff  sheet  is 
being  submitted  in  compliance  with  the 
letter  order  issued  November  30, 1995, 
by  the  Commission  in  Docket  No.  RP96- 
29-000.  This  order  directed  National  to 
revise  its  tariff  filing  to  eliminate  the 
reference  to  a  minimum  term  of  service 
contained  in  its  bid  evaluation  criteria. 

National  states  that  it  is  serving  copies 
of  the  filing  to  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  Purauant  to  §  154.210  of 
the  Commission's  regulations,  all  such 
protests  must  be  filed  not  later  than  12 
days  after  the  date  of  the  filing  noted 
above.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasiieU. 
Secretary. 

FR  Doc.  95-30521  Filed  12-14-95;  8:45  ami 
MUJNQ  OOOf  STir-ai-M 


[Docket  Na  EL87-61-007,  et  alj 

Gulf  States  Utilities  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 

Filings 

December  11, 1995. 

Take  notice  that  the  following  fiUngs 
have  been  made  with  the  Commission: 

1.  Gulf  States  Utilities  Company 

[Docket  Noa.  BL87-51-007  and  ER88-477- 
007] 

Take  notice  that  on  November  30, 
1995,  Gulf  States  Utilities  Company 
tendered  for  filing  revised  copies  of  its 
compliance  filing  in  the  above 
referenced  dockets. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Mock  Resources,  Inc. 

[Docket  No.  ER95-30O-OO4] 

On  October  30, 1995,  as  amended  on 
November  15, 1995,  Mock  Resources, 
Inc.  filed  a  notice  of  succession 
rbwnging  its  name  from  Wickland  Power 
Services  to  Mock  Resources,  Inc. 


Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  Colorado) 

[Docket  No.  ER95-1 268-002 1 

Take  notice  that  on  November  13. 
1995,  Public  Service  Company  of 
Colorado  tendered  for  filing  revised 
sheets  to  the  point-to-point  transmission 
service  tariffs. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Montaup  Electric  Company 

[Docket  No.  ER9&-104-000i 

Take  notice  that  on  November  27, 
1995,  Montaup  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  26, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Alabama  Power  Company 

[Docliet  No.  ER9&-1 96-0001 

Take  notice  that  on  December  6, 1995, 
Alabama  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Alaiuuna  Power  Company 

[Docket  No.  ER96-307-0001 

Take  notice  that  on  December  6, 1995, 
Alabama  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  26. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Canal  Electric  Company 

(Docket  No.  ER96-478-0001 

Take  notice  that  on  November  30, 
1995,  Canal  Electric  Company  (Canal) 
filed  under  §  205  of  the  Federal  Power 
Act  two  supplements  (a  Capacity 
Acquisition  Commitment  and  an 
Amendment  to  Participation 
Agreements)  to  existing  Canal  Rate 
Schedules  FERC  Nos.  21,  25  and  35, 
which  specify  the  terms  under  which 
Canal  may  act  as  the  wholesale 
purchaser  for  its  retail  affiliates 
Commonwealth  Electric  Company  and 
Cambridge  Electric  Light  Company  and 
will  purchase  on  their  behalf  capacity 
and/or  energy  from  Hydro  Quebec  on  an 
opportunity  type  basis. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


UMI 
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8.  CMlral  VeimoM  Pnbtic  Service 


IDockal  No.  ER96-479-000] 

Take  notice  tiiat  on  November  30, 
1995,  Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
the  Forecast  1996iCo8t  Report  required 
imder  Paragraph  0-2  on  Original  Sheet 
No.  19  of  the  Rata  Schedule  FERC  No. 
135  (RS-2  rate  schedule)  under  which 
CVPS  sells  electric  power  to 
Connecticut  Valley  Electric  Company 
Inc.  (Customer).  CVPS  states  that  the 
Cost  Report  refletis  changes  to  the  RS- 
2  rate  schedule  which  were  approved  by 
the  Commission's  June  6, 1989  order  in 
Drrkat  No.  ER88-^56-000. 

bmmenf  dtrte; December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  eotice. 

t.  Alaboaa  Powe^  Company,  et  aL 

(Docket  No.  ER96-48O-O00) 

Taiie  notice  that  on  November  30, 
1995,  Southern  Company  Services,  Inc.. 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company  apd  Savannah  Electric 
and  Power  Comply  (Southern 
Companies),  tendered  for  filing  an 
agreement  for  the  tale  of  capacity  to  East 
Itentucky  Power  Cooperative,  Inc.  The 
agreement  establishes  the  terms  and 
conditions  of  power  supply,  including 
provisions  relating  to  service 
conditions,  schedtiling  procedures, 
appointment  of  operating 
representatives,  aJid  other  matters 
related  to  the  administration  of  the 
agreement. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  Notice. 

10.  Pennsylvania  Power  ft  Light 
Company 

(Docket  No.  ER96-4|l-000i 

Take  notice  that  on  November  30, 
1995,  Pennsylvania  Power  &  Light 
Company  (PP&L),  tendered  for  filing 
with  the  Federal  Qiergy  Regulatory 
Commission  the  Service  Agreement  (the 
Agreement)  between  PP&L  and  Tenneco 
Energy  Marketing  Company,  dated 
November  20, 1996. 

The  Agreement  Supplements  a  Short 
Term  Capacity  an4  Energy  Sales 
umbrella  tarifl^  approved  by  the 
Commission  in  Docket  No.  ER95-782- 
000  on  June  21,  ld95. 
'    In  accordance  wiith  the  policy 
annoimced  in  Plrtor  Notice  and  Filing 
Requirements  Under  Part  tt  of  the 
Federal  Power  Act,  64  FERC 1 61,139, 
clarified  and  reh  'g  granted  in  part  and 
denied  in  part.  65  FERC  1 61.081  (1993), 
PPftL  requests  the  Commission  to  make 


the  Agreement  efiiective  as  of  the  date  of 
execution,  because  service  will  be 
provided  under  an  umbrella  tariff  and 
the  service  agreement  is  filed  within  30 
days  after  the  commencement  of  service, 
hi  accordance  with  18  CFR  35.11.  PP&L 
has  requested  waiver  of  the  sixty-day 
notice  period  in  18  CFR  35.2(e).  PP&L 
has  also  requested  waiver  of  certain 
filing  requirements,  for  information 
previously  filed  with  the  Commission  in 
Docket  No.  ER95-782-000. 

PP&L  states  that  a  copy  of  its  filing 
was  provided  to  Tenneco  Energy 
Marketing  Company  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Portland  Goieral  Electric  Company 

(Docket  No.  ERg6-482-000| 

Take  notice  that  on  November  30, 
1995,  Portland  General  Electric 
Company  (PGE),  tendered  for  filing  its 
Average  System  Cost  (ASC)  as 
calculated  by  PGE  and  determined  by 
the  Bonneville  Power  Administration 
under  the  revised  ASC  Methodology 
which  became  effective  on  October  1, 
1984.  This  filing  includes  PGE's  revised 
Appendix  1  of  the  Residential  Purchase 
and  Sale  Agreement. 

PGE  states  that  the  revised  Appendix 
1  shows  the  ASC  to  be  34.15  mills/kWh 
effective  April  1, 1995.  The  Bonneville 
Power  Administration  determined  the 
ASC  rate  for  PGE  to  be  34.15  mills/kWh. 

Copies  of  the  filing  have  been  served 
on  the  persons  named  in  the  transmittal 
letter  as  included  in  the  filing. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Entergy  Services,  Inc. 

(Docket  No.  ER96-483-O00I 

Take  notice  that  on  November  30, 
1995,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arlumsas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (Entergy  Operating 
Companies),  tendered  for  filing  a 
Transmission  Service  Agreement  (TSA) 
between  Energy  Services,  Inc.  and 
Qtizens  Lehman  Power  Sales.  Entergy 
Services  states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
the  Entergy  Operating  Companies 
provide  non-firm  transmission  service 
under  their  Transmission  Service  Tariff, 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Alle^eny  Power  Service 
Corporation,  on  behalf  of  Monongaheia 
Power  Company,  The  Potomac  Edison 
Company,  uid  West  Penn  Power 
Conqiany,  (die  APS  Companies) 

(Docket  Na  BRg6-484-000| 

Take  notice  that  on  November  30, 
1995.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongaheia 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies),  filed  a 
Standard  Transmission  Service 
Agreement  to  add  National  Fuel 
Resources,  Inc.,  Northeast  Utilities 
Service  Company,  and  Virginia  Electric 
and  Power  Company  as  Customers  to 
the  APS  Companies'  Standard 
Transmission  Service  Rate  Schedule 
which  has  been  accepted  for  filing  by 
the  Federal  Energy  Regulatory 
Commission.  Tlie  proposed  effective 
date  under  the  proposed  rate  schedule 
is  November  30, 1995. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  December  26. 1995.  in 
accordance  with  Standard  Paragraph  E" 
at  the  end  of  this  notice. 

14.  East  Texas  Electric  Cooperative,  Inc. 

(Docket  No.  BR96-485-O00I 

Take  notice  that  on  November  30, 
1995,  East  Texas  Electric  Cooperative, 
Inc.  (ETEC),  tendered  for  filing  a 
proposed  rate  schedule  change  other 
than  a  rate  increase.  The  proposed  rate 
schedule  change  affects  ETEC's 
competitive  rate.  Rate  Schedule  C-1.  . 
The  proposed  rate  schedule  change 
affects  Rate  Schedule  C-1  which  is 
available  to  ETEC's  three  member 
generation  and  transmission  cooperative 
(G&T's)  (Sam  Raybum  G&T  Electric 
Cooperative,  Inc.,  Northeast  Texas 
Electric  Cooperative,  Inc.,  and  Tex-La 
Electric  Cooperative  of  Texas,  Inc.)  for 
resale  to  the  G&T's  member  distribution 
cooperatives  that,  in  turn,  are  intending 
to  attract  or  maintain  large  load  retail 
customers.  In  order  for  a  large  load  retail 
customers  to  qualify  imder  ETEC's 
present  Rate  Schedule  C-1,  it  must, 
inter  alia:  (1)  Add  a  monthly  load  of  not 
less  than  2.500  kW.  and  (2)  provide 
certain  data  to  ETEC  demonstrating  its 
qualifications  to  take  service  under  Rate 
Schedule  C-1.  The  only  affect  of  the 
proposed  rate  schedule  change  is  to 
libcff&lize  these  qualifying  requirements 
for  potential  retail  customera. 


Copies  of  the  filing  were  served  upon 
the  public  utility's  customers,  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Connecticut  Valley  Electric 
Company,  Inc. 

(Docket  No.  BR96-486-000I 

Take  notice  that  on  November  30, 
1995,  Connecticut  Valley  Electric 
Company,  Inc.  (Connecticut  Valley) 
tendered  for  filing  the  determination  of 
the  1995  payment  to  Connecticut  Valley 
as  provided  by  the  Transmission  Service 
Agreement  with  Woodsville  Water  & 
Light  Department  (Woodsville)  dated 
December  15, 1975.  Such  agreement  was 
originally  filed  in  Docket  No.  ER94- 
637-000  and  designated  at  Rate 
Schedule  FERC  No.  12. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Entergy  Services,  Inc. 

(Docket  No.  ER96-487-O001  ^ 

Take  notice  that  on  November  30, 
1995,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  hic.  (Entergy  Operating 
Companies),  tendered  for  filing  a 
Transmission  Service  Agreement  (TSA) 
between  Entergy  Services,  Inc.  and 
Sonat  Power  Marketing  Inc.  Entergy 
Services  states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
the  Entergy  Operating  Companies 
provide  non-firm  transmission  service 
under  their  Transmission  Service  Tariff. 
Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  ft  Light  Company 

(Docket  No.  ER9&-495-O0O) 

Take  notice  that  on  December  1, 1995, 
Flwida  Power  &  Light  Company 
tendered  for  filing  depreciation  rates  for 
use  in  its  transmission  tariffs,  wholesale 
electric  service  tariffs,  and  49 
transmission  and  power  sales  contracts. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiJing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CadieU, 
Secretary. 
(FR  Doc.  95-30579  Filed  12-14-95;  8:45  am) 

BHJJNO  OOOE  (ZIT-OI-P 

[Docket  No.  EC96-4-000.  et  ai.] 

PSI  Energy,  Inc.,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

December  8. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PSI  Energy,  Inc. 

(Docket  No.  EC9&-4-0001 

Take  notice  that  PSI  Energy,  Inc., 
formerly  named  Public  Service 
Company  of  Indiana,  Inc.,  on  December 
5. 1995,  filed  an  Application  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  pursuant  to  Section  203 
of  the  Federal  Power  Act  for 
authorization  to  exchange  certain 
transmission  facilities  with  Hoosier 
Energy  Rural  Electric  Cooperative, 
which,  except  for  their  ownership, 
would  be  subject  to  this  Commission's 
jurisdiction. 

Comment  date:  December  28, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Empresa  de  Generacion  Electrica  de 
Lima  S.A. 

[Docket  No.  EG96-21-0001 

On  November  30, 1995,  Empresa  de 
Generacion  Electrica  de  Lima  S.A.,  c/o 
Entergy  Power  Group,  Three  Financial 
Centre,  Suite  210,  900  South 
Shackleford  Road,  Little  Rock,  Arkansas 
72211,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  19*5,  as  amended  by 
section  711  of  the  Energy  Policy  Act  of 
1992.  The  applicant  is  a  corporation  that 
is  engaged  directly  and  exclusively  in 
owning  and  operating  electric 
generating  units  in  Peru.  The  facilities 
consist  of  five  hydroelectric  facilities 
located  at  various  remote  sites,  one  oil- 


fired  facility  located  on  the  outskirts  of 
Lima,  and  576  kilometers  of  associated 
transmission  lines. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Vesta  Enogy  Alternatives  Company 
and  ICPM,  Inc. 

(Docket  No.  ER94-1 168-006,  ER9S-640-002. 
Not  Consolidated] 

Take  notice  that  the  following 
information  filings  have  been  made  with 
the  Commission  and  are  on  file  and 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room: 

On  November  30, 1995.  Vesta  Energy 
Alternatives  Company  filed  certain 
information  as  required  by  the 
Commission's  July  8,  1994,  order  in 
Docket  No.  ER94-1 168-000. 

On  November  30. 1995,  ICPM.  fac. 
filed  certain  information  as  required  by 
the  Commission's  March  31, 1995,  order 
in  Docket  No.  ER95-640-000. 

4.  The  Washington  Water  Power 
Company 

(Docket  No.  ER95-966-000) 

Take  notice  that  on  November  29. 
1995,  The  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  amendment  to  the  above 
referenced  docket. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Kentucky  Utilities  Company 

(Docket  No.  ER95-1601-0011 

Take  notice  that  on  November  13, 
1995,  Kentucky  Utilities  Company  (KU) 
tendered  for  filing  the  rates  and  terms 
for  transactions  made  pursuant  to  KU's 
Power  Services  Tariff  and  Service 
Agreement  executed  pursuant  thereto 
with  Electric  Clearinghouse,  Inc.  filed 
with  the  Commission  in  Docket  No. 
ER95-1 601-001. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  Yori(  State  Electric  ft  Gas 
Company 

(Docket  No.  ER95-1678-000I 
Take  notice  that  on  November  13, 

1995,  New  York  State  Electric  &  Gas 

Company  tendered  for  filing  an 

amendment  in  the  above-referenced 

docket. 
Comment  date:  December  22, 1995,  in 

accordance  with  Standard  Paragraph  E, 

at  the  end  of  this  notice. 
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7.  Texaco  Natural  iGas  Inc. 

(Docket  No.  BR95-1)|87-000] 

Take  notice  thatjon  November  29, 
1995.  Texaco  Natural  Gas  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  22. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Niagara  Mohawfc  Power  Corporation 

(Docket  Na  BR9&-l4*7-O0(H 
Take  notice  that  ion  November  22, 

1995.  Niagara  MofaBwk  Power 

Corporation  tendeied  for  filing  an 

amendment  in  the  above-referenced 

docket. 
Comment  date:  December  22. 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

9.  Central  Illinois  light  Company 

(Docket  No.  BRge-llB-OOOl 

Take  notice  that  on  Novembw  17, 
1995,  Central  Illinois  Light  Company 
tendered  for  filing  $n  amendment  in  the 
above-referenced  dbcket. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Greeawkil  Em^cgf  Partners,  LJ*. 

(Docket  No.  BR96-lie-00Oi 

Take  notice  that  On  November  16, 
1995,  Greenwich  Ehergy  Partners,  L.P. 
tendered  bx  filing  en  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  22, 1995,  in 
accordance  with  Stbndard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  York  SUI4  Electric  k  Gas 
Coqwration 

(Docket  Nos.  ER96-1 96-000,  ER96-137-000 
and  ER96-1 54-000] 

Take  notice  that  on  November  13, 
1995,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
an  amendment  to  tke  filings  made  on 
October  23  and  Octbber  26, 1995  in  the 
above-referenced  dockets.  These  dockets 
concern  NYSEG  power  sales  agreements 
with: 

ER96-1 36-000:  Nofth  American  Energy 

Conservation,  Inq. 
ER96-137-000:  National  Fuel 

Resoiftces,  Inc. 
ER96-154-000:  Aq^ila  Power  Corp. 

This  filing  corrects  a  typographical 
error  in  the  rate  ceiling  applicable  to 
buy-sell  transactioi^  to  allow  NYSEG  to 
charge  mutually  agreeable  rates  up  to  a 
ceiling  rate  that  indudee  a  transmission 
component  based  on  NYSEG's 
embedded  cost  of  transmission.  This 
filing  will  not  change  the  requirement 
that  NYSEG  and  the  Purchaser  reach 


mutual  agreement  ^s  to  the  rates  and 
terms  of  each  Transaction  in  advance  of 
each  Transaction. 

NYSEG  requests  that  the  agreement, 
and  this  filing  become  effective  on  the 
following  dates: 
Docket  Nos.  ER96-136  and  ER9&-137: 

October  24, 1995 
Docket  No.  ER96-154:  October  27, 1995 

NYSEG  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Enerserve,  L.C. 

(Docket  No.  ER96-1 82-000] 

Take  notice  that  on  November  27, 
1995,  Enerserve,  L.C  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Vermont  Electric  Power  Company,^ 
Inc. 

(Docket  No.  BRg6-194-000) 

Take  notice  that  on  November  13, 
1995,  Vermont  Electric  Power  Company, 
Inc.  tendered  for  filing  supplemental 
inf(Hmation  to  its  October  31, 1995 
filing  in  the  above-referenced  docket. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PowerMark,  LJ..C 

(Docket  No.  ERg6-332-000] 

Take  notice  that  on  December  6, 1995, 
PowerMark,  L.L.C.  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Portland  Gmeral  Electric  Company 

(Docket  No.  ER9&-333-000] 

Take  notice  that  on  December  1, 1995, 
PorUand  General  Electric  Company 
tendered  fat  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Weetar  Electric  Marketing,  Inc. 

(Docket  No.  ER96-458-000] 

Take  notice  that  o«44ovember  29, 
1995,  Westar  Electric  Marketing,  Inc. 
(Westar  Electric),  tendwed  for  filing 
pursuant  to  18  CFR  385.205,  a  petition 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  fw  an  order  accepting  its  FERC 
ElecUic  Rate  Schedule  No.  1.  Westar 


Electric  requests  an  order  accepting  its 
rate  schedule,  effective  as  of  the  date  of 
filing  or  at  the  earliest  possible  date,  but 
not  later  than  January  28, 1996. 

Westar  Electric  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  wheito  Westar  Electric  sells 
electric  energy  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Westar  Electric  is  not 
currently  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Western  Resources,  Inc. 

(Docket  No.  ER96-45»-000] 

Take  notice  that  on  November  29, 
1995,  Western  Resources,  Inc.  (Western 
Resources),  tendered  for  filing  a 
proposed  flexible  point-to-point 
transmission  tariff  and  a  proposed 
network  integration  transmission  tariff. 
Western  Resources  proposes  that  these 
tariffs  become  effective  upon  filing  or  at 
the  earliest  possible  date,  but  not  later 
than  Janua^  28, 1996. 

Copies  of  this  filing  were  served  upon 
all  parties  to  Docket  No.  ER95-1515- 
000. 

Comment  date:  December  22  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  The  Washington  Water  Power 
Corapany 

(Docket  No.  ER96-460-000) 

Take  notice  that  on  November  29, 
1995,  The  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission,  pursuant  to  18  CFR  35.13, 
a  signed  service  agreement  under  FERC 
Electric  Tariff  Volume  No.  4  with 
Southern  Energy  Marieeting,  Inc.  Also 
submitted  with  this  filing  is  a  Certificate 
of  Concurrence  with  respect  to 
exchanges.  WWP  requests  waiver  of  the 
prior  notice  requirement  and  requests 
an  effective  date  of  December  1, 1995. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PuUic  Soirice  Electric  and  Gas 
COB^any 

[Docket  No.  ERg6-461-000] 

Take  notice  that  on  November  29, 
1995,  Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  energy  and  capacity  to 
T«messee  Power  Company  (TPCO). 

PSE&G  requests  the  Commission  to 
waive  its  notice  requirements  imder 


UMI 


§  35.3  of  its  Rules  and  to  permit  the 
Energy  Sales  Agreement  to  become 
effective  as  of  November  30, 1995. 
Copies  of  the  filing  have  been  served 
upon  TPCO. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Southwestern  Public  Service 
Company 

(Docket  No.  BR9&-462-000] 

Take  notice  that  on  November  29, 
1995,  Southwestern  Public  Service 
Company  (Southwestern),  tendered  for 
filing  a  proposed  amendment  to  its  rate 
schedule  with  Roosevelt  County  Electric 
Cooperative.  Inc.  (Roosevelt). 

The  proposed  amendment  adds  an 
additional  delivery  point  for  service  to 
Roosevelt. 

Comment  date:  December  22. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER96-463-000I 

Take  notice  that  on  November  29, 
1995,  Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  energy  and  capacity  to 
Rainbow  Energy  Marketing  Corporation 
(REMC). 

PSE&G  requests  the  Commission  to 
waive  its  notice  requirements  under 
Section  35.3  of  its  Rules  and  permit  the 
Energy  Sales  Agreement  to  become 
effiective  as  of  November  30. 1995. 
Copies  of  the  filing  have  been  served 
upon  REMC. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Florida  POwn-  CoiporatioB 

(Docket  No.  ER96  464  000] 
Take  notice  that  on  November  2. 

1995.  Florida  Power  Corporation  filed 

three  revised  tariff  sheets  containihg 

corrections  to  errore  in  the 

corresponding  tariff  sheets  previously 

accepted  by  the  Commission  as  pari  of 

the  settlemoit  in  these  dockets 

approved  by  the  Conmiission  on 

Septembw  14. 1995. 
Comment  date:  December  22, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

23.  PECO  Energy  Company 

(Docket  No.  ER96-465-000I 

Take  notice  that  on  November  29, 
1995,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
November  20, 1995,  with  Missouri 
Public  Service,  a  division  of  Utilicorp 


United,  Inc.  (MPS)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
MPS  as  a  customer  under  the  Tariff. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  MPS  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  E)ecember  22, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  PECO  Energy  Company 

(Docket  No.  ERg6-466-000) 

Take  notice  that  on  November  29, 
1995,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
November  20. 1995,  with  Westplains 
Energy — Kansas,  a  division  of  Utilicorp 
United.  Inc.  (WPEK)  under  PECO's 
FERC  ElecUic  Tariff  Original  Volume 
No.  1  (Tariff).  The  Service  Agreement 
adds  WPEK  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
November  20. 1995.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  WPEK  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PECO  Energy  Company 

(Docket  No.  ER96-467-000I 

Take  notice  that  on  November  29. 
1995.  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
November  20, 1995,  with  Westplains 
Energy — Colorado,  a  division  of 
Utilicorp  United,  hic.  (WPEC)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  WPEC  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
November  20. 1995,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  WPEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  22,1 995 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Alleghmy  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Cmnpany,  The  Potnnac  Edison 
Company,  and  West  Penn  Power 
Conqianjry  (the  APS  Companies) 

(Docket  Na  ERg6-466-000] 

Take  notice  that  on  November  29. 
1995.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 


Comi»ny  and  West  Penn  Power 
Company  (the  APS  Companies),  filed  a 
Standard  Transmission  Service 
Agreement  to  add  Coastal  Electric 
Services  Company,  Industrial  Energy 
Application,  Inc.,  and  Koch  Power 
Services,  Inc.  as  Customers  to  the  APS 
Companies'  Standard  Transmission 
Service  Rate  Schedule  which  has  been 
accepted  for  filing  by  the  Federal  Energy 
Regulatory  Commission.  The  proposed 
effective  date  under  the  proposed  rate 
schedule  is  November  30, 1995. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
and  the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahda 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Conq»any  (the  APS  Companies) 

(Docket  No.  ER96-470-000] 

Take  notice  that  on  November  29, 
1995,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies)  filed  a 
Supplement  No.  6  to  add  seven  (7) 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which  the 
APS  Companies  offer  standard 
generation  and  energy  service  to  these 
Customers  on  an  hourly,  daily,  weekly, 
monthly  or  yearly  basis.  The  following 
new  Customers  are  added  by  this  filing: 
Coastal  Electric  Services  Company, 
Industrial  Energy  AppUcations,  Inc., 
KCS  Power  Mariceting,  Inc.,  Koch  Power 
Services,  Inc.,  LG&E  Power  Marketing, 
Inc.,  National  Fuel  Resources,  Inc.,  and 
Rainbow  Energy  Marketing  Corporation. 
The  APS  Companies  request  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  November  30, 1995. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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28.  The  Montana  ^wer  Company 

(Docket  No.  ER96-471-0001 

Take  notice  thai  on  November  30, 
1995,  The  Montana  Power  Company 
(Montana),  tendeaed  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CS^  35.12.  as  an  initial 
rate  schedule,  a  Ulnit  Contingent 
Capacity  and  Ass<)ciated  Energy  Sales 
Agreement  Between  Montana  and 
Morgan  Stanley  Oapital  Group  (Morgan 
Stanley).  I 

A  copy  of  the  ffling  was  served  upon 
Morgan  Stanley. 

Comment  date.'^ December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  The  Montana  Power  Company 

(Docket  No.  ER96H72-0001 

Take  notice  that  on  November  30, 
1995,  The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CfR  35.12,  as  an  initial 
rate  schediile.  a  pnit  Contingent 
Capacity  and  Assiociated  Energy  Sales 
Agreement  Between  Montana  and  Sonat 
Power  Marketing  Inc.  (Sonat). 

A  copy  of  the  filing  was  served  upon 
Sonat. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thisinotice. 

30.  New  England  PQwer  Company 

(Docket  No.  ER96-«7»-O00] 

Take  notice  th«t  on  November  30, 
1995,  New  England  Power  Company 
(NEP),  submitted!  for  filing  an 
amendment  to  a  $ervice  agreement, 
dated  August  25, 1967,  between  NEP 
and  Green  Mountain  Power  Corporation 
entered  into  under  NEP's  FERC  Electric 
Tariff,  Original  Volinne  No.  1. 

Comment  datet  December  22, 1995.  in 
accordance  withiStandard  Paragraph  E 
at  the  end  of  thisi  notice. 

31.  New  England  Power  Company 

[Docket  No.  ER96h474-000| 

Take  notice  that  on  November  30. 
1995.  New  England  Power  Company 
(NEP)  filed  an  Inlterconnection  System 
Study  Agreement  between  Green 
Mountain  Powet  Corporation  and  NEP, 
under  which  N^  has  agreed  to  conduct 
an  interconnection  study  related  to  the 
interconnection  of  a  6  MW  facility  in 
Searsburg.  Vermont  with  NEP's 
transmission  system.  NEP  requests  an 
effective  date  of  sixty  (60)  days 
following  the  date  of  filing. 

Cbnunent  datk:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi$  notice. 


32.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER96-475-000) 

Take  notice  that  on  November  30, 
1995,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
Supplement  No.  5  to  the  Transmission 
Services  Agreement  between  NSP  and 
the  State  of  South  Dakota  (State), 
serving  the  South  Dakota  State 
Penitentiary.  The  Commission  has 
assigned  Rate  Schedule  No.  385  to 
previously  filed  agreements  between 
NSP  and  the  State. 

Supplement  No.  5  to  the 
Transmission  Services  Agreement 
provides  for  an  increase  in  the  power 
allocation  from  the  Western  Area  Power 
Administration  (WAPA).  NSP  requests 
the  Commission  to  waive  its  Part  35 
notice  requirements  and  accept  the 
Supplement  for  filing  effective 
December  1, 1995. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Morgan  Stanley  Capital  Groiq».  Inc. 

[Docket  No.  BR96-47fr-000l 

Take  notice  that  on  November  30, 
1995,  Morgan  Stanley  Capital  Group 
Inc.  d^organ  Stanley)  tendered  for  filing 
a  letter  from  the  Executive  Committee  of 
the  Western  Systems  Power  Pool 
(WSPP)  indicating  that  Morgan  Stanley 
had  completed  all  the  steps  for  pool 
membership.  Morgan  Stanley  requests 
that  the  Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

Morgan  Stanley  requests  an  effective 
date  of  December  1, 1995,  for  the 
proposed  amendment.  Accordingly, 
Morgan  Stanley  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown. 

Copies  of  the  filing  were  served  upon 
counsel  for  the  WSPP  and  the  WSPP 
Executive  Committee. 

Comment  date:  December  22. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Public  Service  Company  of 
Oklahoma 

[Docket  No.  BR96-477-O0OI 

Take  notice  that  on  November,30, 
1995,  Public  Service  Company  of 
CHdahoma  (PSO)  hereby  submits  the 
Emergency  Transmission  Maintenance 
Agreement  (Agreement)  between  PSO 
and  the  Oklahoma  Municipal  Power 
Authority  (OMPA).  Pursuant  to  the 
Agreement,  PSO  will  provide 
emergency  repairs  or  replacements  of, 
and  in  certain  circumstances  operate, 
electrical  equipment  in  substations  in 
electric  transmission  lines  owned  by 
OMPA  which  are  located  in  PSO's 


control  area.  PSO  will  provide  the 
services  reflected  in  the  Agreement 
upon  specific  request  from  OMPA. 

PSO  requests  an  effective  date  of 
December  1. 1995  for  the  Agreement. 
Accordingly,  PSO  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  have  been  served 
upon  OMPA  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  December  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  U£..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cadidl, 
Secretiuy. 

[FR  Doc.  9S-30580  Filed  12-14-95;  8:45  am] 
nuMQ  COM  cnT-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6231-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Respcmsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  260-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  December  04, 1995 
Throu^  December  08, 1995  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  950565.  Draft  EIS,  FRC,  WA, 
Cushman  Hydroelectric  Project  (FERC 
No.  460),  Relicensing.  North  Fork 
Skokomish  River,  Mason  County,  WA, 
Due:  January  29, 1996,  Contact:  John 
Blair  (202)  219-2845. 
EIS  No.  950566.  Draft  EIS,  FHW,  CA. 
Arden  Garden  Connector  Project, 
Arden  Way  in  North  Sacramento  to 
Garden  Highway  in  South  Natomas 
across  the  Natomas  East  Main 
Drainage  Canal,  Funding.  Sacramento 
County.  CA,  Due:  January  31, 1996, 


CcHitact:  Dennis  Scovlll  (916)  498- 
5034. 
EIS  No.  950567.  Draft  EIS,  AFS,  AR. 
Renewal  of  the  Shortleaf  Pine/ 
Bluestem  Grass  Ecosystem  and 
Recovery  of  the  Red-cockaded 
WoodpcM±er,  Amendment  No.  22  to 
the  Ouachita  National  Forest  Land 
and  Resource  Management  Plan,  Scott 
and  Polk  Counties,  AR,  Due:  March 
01. 1996.  Contact:  John  Cleeves  (501) 
321-5251. 
EIS  No.  950568.  Draft  EIS,  FAA,  NY, 
LaGuaidla  Airport  East  End  Roadway 
Improvements  Project,  Four  New 
Ramps  at  the  102nd  Street  Bridge 
Construction,  Airport  Layout  Plan 
Approval  and  Funding,  Queens 
County.  NY,  Due:  February  14, 1996, 
Contact:  Philip  Brito  (516)  227-3800. 
EIS  No.  950569.  Final  EIS,  USN,  HI, 
Bellows  Air  Force  Station  Land  Use 
and  Development  Plan, 
Implementation,  Waimanalo, 
Honolulu  Coimty,  HI,  Ehie:  January 
16, 1996,  Contact:  Gary  Kasaoka  (808) 
474—4890 
EIS  No.  950570.  Draft  EIS,  AFS,  CA. 
Placerville  Nursery  Pest  Management 
Plan,  Implementation,  Camino,  El 
Dorado  County,  CA,  Due:  January  29, 
1996,  Contact:  Susan  Frankel  (415) 
705-2651. 
EIS  No.  95057U  Draft  Supplement,  COE, 
AK,  Chignik  Small  Boat  Harbor 
Development  and  Construction, 
Updated  Information  concerning 
Alternatives,  Anchorage  Bay,  Alaska 
Peninsula,  AK.  Ehie:  February  02, 
1996,  Contact:  Guy  R.  McConnell 
(907) 753-2640. 
EIS  No.  950572.  Final  EIS,  BLM,  CA, 
NV,  Alturas  345  KilovoU  (KV)  Electric 
Power  Transmission  Line  Project. 
Construction,  Operation  and 
Maintenance,  Right-of-Way  Grant 
Approval,  Spedal-Use-Pennit  and 
COE  Section  404  Permit,  Susanville 
District,  Modoc,  Lassen  and  Sierra 
Counties,  CA  and  Washoe  County, 
NV,  Due:  January  16, 1996,  Contact: 
Peter  Humm  (916)  257-0456. 
mS  No.  950573.  Draft  EIS,  BLM,  NV, 
Lone  Tree  Gold  Mine  Expansion 
Project,  Plan  of  Operations  Approval 
and  Permit  Issuance,  Winnemucca 
District,  Humboldt  County,  NV,  Due: 
February  16, 1996,  Contact  Gerald 
Moritz  (702)  623-1500. 
EIS  No.  950574.  Draft  Supplement. 
FHW.  UT.  West  Valley  Highway/ 
Norman  H.  Bangerter  Highway 
Transportation  Improvements,  9000 
South  to  12600  South,  Additional 
Information  concerning  9800  South  at 
Bangerter  Highway,  Funding,  Salt 
Lake  County,  UT,  Due:  January  30, 
1996,  Contact:  Tom  Allen  (801)  963- 
0182. 


EIS  No.  950575.  Final  EIS.  FHW.  NC, 
US  1  Improvementa.  Secondary  Road 
1853  at  Lakeview  to  Secondary  Road 
1180  south  of  Sanford,  Funding  and 
COE  Section  404  Permit  Issuance,  Lee 
and  Moore  Counties,  NC,  Due: 
January  29, 1996,  Contact:  Nicholas  L 
Graf  (919)  856-4346. 

EIS  No.  950576.  Draft  EIS,  SFW,  CA, 
Programmatic  EIS — ^Natural 
Community  Conservation  Plan/ 
Habitat  Conservation  Plan, 
Implementation  and  Associated 
Incidental  Take  Permit  Issuance, 
Central  and  Coastal  Subregion, 
Orange  Coimty,  CA,  Due:  January  29, 
1996,  Contact:  Linda  R.  Dawes  (714) 
834-2252. 

Amended  Notices 

EIS  No.  950493.  Draft  EIS.  USN.  CA, 
Camp  Pendleton  Marine  Corps  Air 
Stations  (MCAS)  Tustin  and  EL  Toro 
Marine  Corps  Base  (MCB) 
Realignment,  Implementation  and 
COE  Section  404  Permit,  San  County 
Diego.  CA,  Due:  January  18, 1996, 
Contact:  Harry  Roberta  (714)  726- 
3383.  Published  FR  11-03-95— 
Review  period  extended. 

EIS  No.  950500,  Draft  EIS,  FHW,  FL, 
Miami  Intermodal  Center  (MIC) 
Construction,  Bounded  by  FL-112  on 
the  north.  FI^836  on  the  south, 
Miami  International  Airport  landside 
terminal  NW  27th  Avenue  on  the  east, 
along  FL^36  that  extends  West  to 
NW  57th  Avenue,  Dade  Coimty.  Due: 
December  18, 1995,  Contact:  J.R. 
Skinner  (904)  942-9579.  Published  FR 
11-03-95 — Correction  to  EIS  Title. 

Dated:  December  12, 1995. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

(FR  Doc.  9&-30604  Filed  12-14-95;  8:45  am) 
HLUNQ  CODE  MM-SO-M 

[FRL-6348-6] 

Montana  Board  of  Oil  and  Qae 
Conservation;  Underground  Injection 
Control;  Primacy  Application 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  comment' 
period  and  of  public  hearing. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  the  Environmental 
Protection  Agency  (EPA)  has  received 
an  application  from  the  Montana  Board 
of  Oil  and  Gas  Conservation  requesting 
primary  responsibiUty  for 
administration  and  enforcement  of  the 
Underground  Injection  Control  (UICJ 
Program  for  Class  II  injection  wells,  that 


EPA  has  determined  the  application 
contains  all  the  required  elemenU,  and 
that  EPA  is  rescheduling  the  public 
hearing  originally  scheduled  for 
November  14, 1995.  Montana's 
application  for  primacy  is  available  for 
inspection  and  copying  at  the  addresses 
appearing  below,  and  public  comments 
are  requested.  The  November  14  hearing 
was  canceled  due  to  budgetary 
circumstances  that  resulted  in  a 
temporary  shutdown  of  EPA. 

Section  1422  (b)  (4)  of  the  Safe 
Drinking  Water  Act  (SDWA)  requires 
that  prior  to  approving,  disapproving,  or 
approving  in  part,  a  State's  UIC 
program,  the  Administrator  provide 
opportunity  for  a  public  hearing.  This 
notification  advises  the  public  of  the 
date,  time  and  location  of  this  required 
public  hearing. 

The  public  comment  period  and 
public  hearing  is  intended  to  help 
provide  EPA  the  breadth  of  information 
and  public  opinion  necessary  to 
approve,  disapprove,  or  approve  in  part 
the  application  from  the  Montana  Board 
of  Oil  and  Gas  Conservation  to  regulate 
Qass  n  injection  wells  under  provisions 
of  Section  1425  of  tiie  SDWA. 
DATES:  Requesta  to  present  oral 
testimony  must  be  received  by 
Wednesday,  January  10,  1996;  the 
public  hearing  will  be  held  on 
Thursday.  January  18. 1996.  at  7:00  p.m. 
(MST).  "The  bearing  will  be  held  in  the 
Galletin  meeting  room  in  the  Holiday 
Inn.  5500  Midland  Road.  Billings. 
Montana.  All  written  comments  must  be 
received  by  Friday,  January  26,  1996. 
ADDRESSES:  Written  comments  and 
requesta  to  testify  should  be  mailed  to 
Dan  Jackson.  Ground  Water  Unit  (8P2- 
W-GW).  Environmental  Protection 
Agency.  Region  Vm.  999  18th  Street. 
Suite  500,  Denver,  Colorado,  80202- 
2466.  Copies  of  the  application  and 
related  materials  are  available  between 
8:30  a.m.  and  4:00  p.m.  Monday  through 
Friday  at  the  following  locations: 
Environmental  Protection  Agency. 
Region  Vm.  Ground  Water  Unit.  4th 
Floor  Terrace.  999  18th  Sti«et, 
Denver,  CO  80202-2466,  PHN:  (303) 
312-6125 
Montana  Board  of  Oil  and  Gas 
Conservation,  2535  St.  Johns  Avenue, 
Billings,  MT  59102,  PHN:  (406)  656- 
0040 
Environmental  Protection  Agency, 
Region  Vin.  Montana  Operations 
Office,  Federal  Office  Building,  301 
South  Park,  Helena  MT  59626-0026, 
PHN:  (406)  449-5486 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
S.  Osborne,  Ground  Water  Unit  (8P2-W- 
GW),  Environmental  Protection  Agency. 
Region  Vm,  999  18th  Stnet,  Suite  500, 
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Denver.  CO  8020242466.  (303)  312- 

6125. 

SUPPLEMBITARY  MnOMIATION:  The  UIC 

program  was  impl^ented  under  the 
federal.  Safe  Drinking  Water  Act  to 
prevent  contamination  of  all 
undeigroond^ourqes  of  drinking  water 
(USDW).  which  ar#  aquifers  capable  of 
yielding  a  significifit  amoimt  of  water 
containing  less  thab  10.000  mg/liter  of 
total  dissolved  solids.  If  the  application 
by  the  Montana  Board  of  Oil  and  Gas 
Conservation  is  approved,  the  State 
would  be  responsii>le  for  preventing 
endangerment  of  USDWs  by  the 
following  activities:  (1)  Disposal  (via 
injection  wells)  of  Quids  produced  in 
conjimction  with  primary  oil  and  gas 
development  and  aroduction.  including 
gas  plant  waste;  (2)  injection  for  the 
purpose  of  storing  jliquid  hydrocarbons; 
and  (3)  injection  of  fluids  for  the 
purpose  of  enhancted  recovery  of  oil  and 
gas.  The  program  proposed  by  the  State 
will  regulate  Clas^n  injection  activities 
by  establishing  state  permits  which  will 
include  technical  requirements  for  the 
protection  of  USDWs.  Such 
requirements  inclitde  criteria  for 
construction,  testing,  operation, 
monitoring  and  afaiandonment  of 
injection  wells. 

At  present,  therf  are  approximately 
1,232  Class  II  inje^on  wells  in 
Montana.  The  US|PA  has  held  primary 
administrative  an4  enforcement 
authority  for  the  UIC  program  in 
Montana  since  the  program  was 
implemented  in  1984.  The  appUcation 
from  the  Montana:  Board  of  Oil  and  Gas 
Conservation  requests  that  EPA  delegate 
to  the  State  primaty  authority  for  the 
regulation  of  all  Class  II  injection  wells 
on  all  lands  subject  to  the  State's  police 
power  and  taxing  authority  and  all 
lands  owned  or  under  the  jurisdiction  of 
the  United  States,  except  those  wells 
located  within  the  exterior  boundaries 
of  an  Indian  Reservation  pursuant  to  40 
CFR  Section  144.^.  The  application 
includes  program!  description,  copies  of 
all  applicable  rulas  and  forms,  a  quality 
assurance  plan,  a  statement  of  legal 
authority  and  appropriate  memoranda 
of  agreement. 

Dated:  December  7, 1995. 
StapiMB  Tuber,       | 

Acting  Assistant  Reponal  Administmtor, 
Office  of  Pollution  Prevention,  State  and 
Tribal  Assistance  R^on  VDl.  US 
Environmental  Propction  Agency. 
(FR  Doc  9S-30556  Filed  12-14-95: 8:45  ami 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Safety  Wlrelees  Advisory 
Committeo;  Subcofrnnittae  MeefUngs 

AQBICiES:  The  National 
Telecommunications  and  Information 
Administration  (NTIA).  Larry  Irving. 
Assistant  Secretary  for  Communications 
and  Information,  and  the  Federal 
Communications  Commission  (FCC). 
Reed  E.  Himdt,  Chairman. 
actksn:  Notice. 


UMI 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  of  the  next 
meetings  of  the  five  Subcommittees  of 
tiie  Public  Safety  Wireless  Advisory 
Committee.  The  NTIA  and  the  FCC 
established  a  Public  Safety  Wireless 
Advisory  Committee  and 
Subcommittees  to  prepare  a  final  report 
to  advise  the  NTIA  and  the  FCC  on 
operation,  technical  and  spectrum 
requirements  of  Federal,  state  and  local 
Public  Safiaty  entities  through  the  year 
2010.  All  interested  parties  are  invited 
to  attend  and  to  participate  in  the  next 
round  of  meetings  of  the 
Subcommittees. 

DATES:  January  8, 9. 10. 1996  (Monday 
through  Wednesday). 
ADDRESSES:  University  of  California  at 
Berkeley,  Lawrence  Hall  of  Science 
(LHS).  Auditorium,  2951  Centennial 
Drive  (V4  mile  west  of  Grizzly  Park 
Blvd.).  Berkeley,  California  94720. 
FOR  FURTHER  MFORMATION  CONTACT: 
For  information  regarding  the 
Subcommittees,  contact:  Interoperability 
Subcommittee:  James  E.  Downes  at  202- 
622-1582,  Operational  Requirements 
Subcommittee:  Paul  H.  Wieck  at  515- 
281-5261,  Spectrum  Requirements 
Subcommittee:  Richard  N.  Allen  at  703- 
630-6617,  Technology  Subcommittee: 
Alfred  Mello  at  401-738-2220, 
Transition  Subcommittee:  Ronnie  Rand 
at  904-322-2500  or  800-949-2726  ext. 
600. 

For  more  information  regarding 
accommodations  and  transportation, 
contact:  Deborah  Behlin  at  202-418- 
0650  (phone),  202^-418-2643  (fax),  or 
^behlindfcc.gov  (email).  You  may  also 
contact  Ms.  Behlin  for  general 
information  concerning  the  Public 
Safety  Wireless  Advisory  Committee. 
Information  is  also  available  from  the 
Internet  at  the  Public  Safety  Wireless 
Advisory  Comjnittee  homepage  (http:// 
pswac.ntia.doc.gov). 
SUPPLaCNTARY  INFORMATION:  The  five 
Subcommittees  of  the  Public  Safety 
Wireless  Advisory  Committee  will  hold 


consecutive  meetings  over  a  three  day 
period,  Monday  through  Wednesday, 
January  8, 9, 10, 1996.  The  expected 
arrangement  of  the  meetings,  which  is 
subject  to  change  at  the  time  of  the 
meetings,  is  as  follows: 

January  8, 1995:  The  Technology  and 
Transition  Subcommittee  will  meet 
consecutively  starting  at  9KK)  a.m. 

January  9. 1995:  The  Interoperability  and 
Spectrum  Requirements  Subcommittee 
will  meet  consecutively  starting  at  9:00 
a.m. 

January  10, 1995:  The  Operational 
Requirements  Subcommittee  will  meet 
starting  at  9:00  a.m. 
The  agenda  for  each  meeting  is  as  follows: 

1.  Welcoming  Remarks 

2.  Approval  of  Agenda 

3.  Administrative  Matters 

4.  Work  Program/Organization  of  Work 

5.  Meeting  Schedule 

6.  Agenda  for  Next  Meeting 

7.  Otiier  Business 

8.  Closing  Remarks 

The  tentative  schedule  and  general 
location  of  future  meetings  of  the 
Subcommittees  of  the  Public  Safety  Wireless 
Advisory  Committee  are  as  follows: 
February  28, 29,  March  1  in  Orlando,  Florida 
April,  1996  in  San  Diego,  CA 
May,  1996  at  Scott  AFB,  Illinois  (near  St 

Louis,  MO) 
June.  1996  in  Washington,  D.C 

The  tentative  schedule  and  general 
location  of  the  next  full  meetings  of  the 
Public  Safety  Wireless  Advisory  Committee 
are: 
December  15, 1995,  (reference  Public  Notice 

No.  WT  95-32)  in  Washington,  D.C;  June 

1996.  in  Washington,  D.C. 

The  Co-Designated  Federal  Officers  of  the 
Public  Safety  Wireless  Advisory  Committee 
are  William  Donald  Speights,  NTIA,  and  John 
J.  Borkowski.  FGC.  For  public  inspection,  a 
file  designed  WTB-1  is  maintained  in  the 
Private  Wireless  Division  of  the  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  Room  8010, 
2025  M  Street,  N.W.,  Washington,  D.C. 
20554. 

Federal  Conuntmications  Commission. 
Robert  H.  McNanuf  a. 
Chief,  Private  Wireless  Division,  Wireless 
Telecommunications  Bureau. 
(FR  Doc.  95-20551  Filed  12-14-95;  8:45  ami 
BIUING  CODE  4712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flood  Insurance  Program; 
Rebating  Agents'  Commissions 

AQB4CY:  Federal  Insurance 
Administration  (FEMA). 
ACTION:  Notice. 


SUMMARY:  The  Federal  Insurance 
Administration  (FIA)  gives  notice  that  it 
has  rescinded  PoUcy  Issuance  5-95, 


Rebating  Agents'  Conmussions,  issued 
on  October  4, 1995,  and  requests  public 
comments  on  rebating  of  insurance 
agents'  conunissions  to  consumera 
under  the  National  Flood  Insurance 
Program  (NFIP). 

DATES:  We  invite  your  comments  which 
should  be  subaiitted  within  March  14, 
1996. 

ADDRESSES:  Please  submit  your 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Coimsel,  Federal 
Emergency  Managonent  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(facsimile)  (202)  646-4536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Plaxico,  Jr.,  Chief,  Claims 
and  Underwriting  Division,  the  Federal 
Insurance  Administration,  500  C  Street 
SW.,  Washington,  DC  20472,  (202)  646- 
3422. 

SUPPLEMENTARY  INFORMATION:  Where  the 
practice  is  permitted  by  State  law, 
licensed  insurance  agents  may  rebate  a 
portion  of  the  commission  they  earn  for 
the  sale  of  a  given  policy  to  the  insured. 
This  practice  typically  is  used  as  a  sales 
incentive  and  marketing  tool.  While  the 
practice  is  prohibited  in  most  States,  a 
few  States  permit  the  practice.  With 
more  insurance  producers  and  agents 
beginning  to  sell  flood  insurance 
policies,  FIA  wants  the  comments  of  as 
large  a  number  of  interested  parties  as 
possible  in  ordet  to  set  policy  on  this 
issue. 

During  the  past  year,  FIA  received  a 
number  of  inquiries  from  producere  and 
Write  Your  Own  (WYO)  Companies 
concerning  the  rebating  of  insurance 
agents'  commissions  on  NFIP  policies. 
FIA  consulted  with  the  following  three 
committees  that  advise  the  FLA  on 
insurance-related  issues:  the  Flood 
Insurance  Producers  National 
Committee;  the  Insurance  Institute  for 
Property  Loss  Reduction  Flood 
Insurance  Committee;  and  the  Write 
Your  Own  Marketing  Committee.  The 
Insurance  Institute  for  Property  Loss 
Reduction  Flood  Insurance  Committee 
did  not  comment  as  a  committee,  but 
two  member  companies  on  that 
coDunittee  responded  as  individual 
companies. 

On  October  4. 1995,  FL\  issued 
National  Flood  Insurance  Program 
(NFIP)  Policy  Issuance  5-95  which 
prohibited,  under  the  NFIP,  the  practice 
of  agents'  rebating  commissions  to 
consumera.  We  now  rescind  Policy 
Issuance  5-95.  Since  October  4 
interested  parties  from  within  and 
outside  the  insurance  industry  have 
expressed  divergent  views  on  how  FLA 
should  treat  the  issue  of  rebating  agents' 
commissions.  In  light  of  the  diveraity  of 
opinion  on  this  issue.  FIA  has  decided 
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to  increase  the  circle  of  its  advisera  and 
to  solicit  comments  and 
recommendations  from  a  wider 
audience  than  before  on  the  most 
appropriate  policy  on  the  rebating 
issue.' 

Dated:  December  12, 1995. 
Elaine  A.  McReynolds, 

Federal  Insurance  Administrator. 

[FR  Doc.  95-30612  Filed  12-14-95;  8:45  am] 

BiLUNQ  CODE  sna^i-p 


FEDERAL  MARITIME  COMMISSION 
Notice  Of  Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  foimd  in 
§  572.603  of  Tide  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
shoiUd  coiisult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.:  202-010776-095. 
Title:  Asia  North  America  Eastboimd 
Rate  Agreement. 

Parties:  American  President  Lines, 
Ltd.,  Hapag-Uoyd  Aktiengesellschait. 
Kawasaki  Kisen  Kaisha,  Ltd.,  A.P. 
MoUer-Maersk  Line,  Mitsui  O.S.K. 
Lines,  Ltd..  Nedlloyd  Lijnen  B.V.. 
Neptime  Orient  Lines.  Ltd.,  Nippon 
Yusen  Kaisha  Line.  Orient  Overseas 
Container  Line,  Inc.,  Sea-land  Service, 
Inc 

Synopsis:  The  proposed  amendment 
modifies  Article  8.S — Voting  and 
Quorum  Requirements  to  provide  that 
service  contracts  entered  into  on  or  after 
January  5, 1996,  may  be  amended  by 
majority  vote,  rather  than  by  unanimous 
less  one  vote  as  currentiy  required  for 
service  contract  amendments. 

Agreement  No.:  232-011321-003. 

Title:  Maersk/Sea-Land  Pacific 
Agreement. 

Parties:  A.P.  Moller-Maerak  Line.  Sea- 
Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
expands  the  foreign  geographic  scope  of 
the  Agreement  to  include  all  of  Asia. 


I  Not  publitbed  in  the  Federal  Register. 


excluding  Asia  Mediterranean  ports.  It 
also  increases  the  maximum  number  of 
line-haul  vessels,  and  revises  Articles 
9.2  and  9.3  respectively — ^Duration  and 
Termination  by  (1)  redefining  the 
"initial  period"  of  the  Agreement  to  a 
time  which  will  expire  four  yeara  after 
the  effective  date  of  this  amendment 
and  (2)  increases  the  notice  period 
required  for  withdrawal  from  9  months 
to  12  months. 

Agreement  No.:  224-200133-004. 

Title:  Port  Authority  of  New  York  & 
New  Jersey/Sea-Land  Service,  Inc. 
Terminal  Agreement. 

Parties:  Port  Authority  of  New  York  &■ 
New  Jersey.  Sea-Land  Service,  Inc. 
("Sea-Land"). 

Synopsis:  The  proposed  amendment 
provides  for  the  incorporation  of  a  sub- 
surface environmental  baseline  at  Sea- 
land's  Elizabeth,  New  Jersey  Container 
Terminal. 

Agreement  No.:  224-200963. 

Title:  Alabama  State  Docks 
Department/Middle  Gulf  Stevedoring. 
Inc.  Terminal  Agreement. 

Parties:  Alabama  State  Docks 
Department  ("Port").  Middle  gidf 
Stevedoring,  hic.  ("Middle  Guir*). 

Synopsis:  The  proposed  Agreement 
permits  Middle  Gulf  to  provide  freight 
handling  services  at  the  Port. 

Dated:  December  12, 1995. 

By  order  of  the  Federal  Maritime 
Commission. 

JoMph  C  PoUdng. 

Secretary. 

(FR  Doc.  95-30582  Filed  12-14-95;  8:45  am) 

BKJJNQ  CODE  t730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Change  in  Marriage  and  Divorce  Data 
Available  From  the  National  Center  for 
Health  Statiatics 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Etepartment  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Notice. 

SUMMARY:  Beginning  January  1, 1996, 
the  availability  of  marriage  and  divorce 
data  collected  by  the  National  Center  for 
Health  Statistics  (NCHS),  CDC,  wiU 
change.  NCHS  will  continue  to  collect 
marital  status  in  all  of  its  population 
surveys,  will  continue  to  obtain  detailed 
information  on  out-of-wedlock  births, 
and  will  work  with  States  to  obtain 
siunmary  counts  of  marriages  and 
divorces.  However,  detailed  data  from 
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States  partidpatini  in  the  mairiage  and 
divorce  comp<Hien|s  of  the  Vital 
Statistics  Coopera^ve  Program  (VSCP) 
«viU  no  longer  be  dbtained.  This  change 
is  being  made  to  prioritize  programs  in 
a  period  of  tightened  resource 
constraints. 

DATEK  Written  comments  regarding 
these  changes  in  tie  collection  of 
marriage  and  divorce  data  must  be 
received  on  or  before  January  15, 1996. 
AD0RE88C8:  Writtfli  comments  can  be 
sent  to  the  Centers  for  Disease  Control 
and  Prevention  (CDC),  National  Center 
for  Health  Statistics.  Attention:  FR 
Response.  Division  of  Vital  Statistics. 
Room  840. 6525  Bblcrest  Road. 
Hyattsville.  MD  20782. 
FOR  RJimCR  MFOI^TION  CONTACT. 
Mary  Anne  Freedman.  Director. 
Division  of  ViUl  Statistics.  NCHS.  CDC. 
telephone  (301)  4^6-8951.  exL  112. 
tUFPLBBir  ARY  ■^OIMATION:  Viewed  at 
either  the  individfal  level  or  the 
population  level,  marital  status  is  a  key 
variable  in  healthy  demographic,  and 
policy  research.  As  a  result,  data  cm 
current  marital  status  and  on  change  in 
marital  status  have  been  collected 
through  a  variety  of  Federal  surveys  and 
data  systems.  Am<mg  these  systons  are 
heelth  surveys  conducted  by  NCHS.  the 
Current  Population  Survey  conducted 
by  the  U.S.  Biireau  of  the  Census,  and 
the  records-based  vital  registration 
system  conducted  as  a  cooperative 
venture  (the  WSCf)  between  NCHS  and 
the  States.  Within  the  VSCP.  current 
marital  status  data  are  collected  from 
birth  certificates  ki  the  birth  registration 
system,  resulting,  for  example,  in  data 
on  out-of-wedlock  births.  Marital  status 
is  also  collected  from  death  certificates 
in  the  death  registration  system.  Data  on 
change  in  marital  status  are  obtained 
from  marriage  and  divorce  certificates. 

NCHS  plans  to  discontinue  paymenta 
to  the  States  and  other  vital  registration 
areas  for  the  collection  of  detailed  data 
from  marriage  and  divorce  certificates, 
but  will  continue  to  request  counta  of 
marriages  perfonfied  and  divorces 
graiited  from  all  iital  registration  areas 
of  the  U.S.  All  other  NCHS  efforte  to 
collect  marital  status  information, 
including  marital  status  for  mothers  on 
birth  certificates,  will  continue. 

NCHS  data  sy^ems  are  continually 
being  reviewed  i^i  light  of  resource 
constraints  to  assure  that  efi^orts  are 
focused  on  the  highest  priority  data 
needs.  At  a  time  when  policy  issues 
related  to  families  are  of  great  interest, 
NCHS  has  exercised  caution  to  assure 
that  data  systemj  will  be  available  to 
support  monitoring  and  research 
interests  in  key  priority  areas.  Over  the 
last  year,  NCHS  has  systematically 


reviewed  the  availability  and  uses  of 
detailed  data  on  marriages  and  divorces. 
This  review  has  led  to  the  conclusion 
that  the  data  most  needed  for  setting 
policy  (e.g.,  information  on  Eamily 
formation,  out-of-wedlock  births, 
children  Uving  in  single  parent  Eamilies) 
can  be  obtained  through  other  sources, 
such  as  the  birth  registration  system, 
other  NCHS  surveys,  and  the  Current 
Population  Survey. 

The  discontinuation  of  collection  of 
detailed  data  from  marriage  and  divorce 
certificates  will  result  in  a  loss  of  data 
to  researchers  who  currently  rely  on  this 
data  source  for  information  on  annual 
changes  in  the  collective  marriage  and 
divorce  behavior  of  the  population, 
including  trends  and  differentials  in  the 
propensity  to  marry,  to  div(xce.  and  to 
remarry  after  divorce  or  widowhood. 
However,  much  of  this  information  is 
available  on  a  five  year  cycle  from  the 
June  Marital  History  Supplement  of  the 
Current  Population  Survey. 

Long-standing  cmcems  about  the 
completeness  and  quaUty  of  detailed 
marriage  and  divwce  data  frtxn  the 
VSCP  were  an  important  consideratirai 
in  reaching  the  ccmclusion  to 
discontinue  paymenta  to  the  States. 
Although  the  United  States  Government 
has  collected  marriage  and  divorce  data 
through  various  methods  since  1867.  it 
was  not  imtil  1957  that  a  formal 
Registration  Area  was  created  for 
reporting  detailed  marriage  data  to 
NCHS;  a  similar  Registration  Area  was 
created  for  divorces  in  1958.  These 
Registration  Areas  include  States  with 
adequate  programs  for  collecting 
marriage  and  divorce  statistics  and 
which  meet  specific  registration  and 
reporting  criteria  for  participation.  More 
recently,  NCHS  has  included  marriage 
and  divorce  statistics  in  the  VSCP,  a 
contractual  arrangement  by  which 
NCHS  provides  support  to  the  State 
vital  statistics  programs  and  through 
which  NCHS  receives  vital  statistics 
data  for  analysis  and  dissemination  at 
the  national  level. 

Working  with  State  vital  registration 
offices  and  with  various  usera  of 
marriage  and  divorce  data,  NCHS  has 
established  standard  certificates  of 
marriage  and  divorce.  These  certificates 
contain  selected  data  items  about 
marriages  and  divorces,  and  certain  of 
these  items  are  required  for  admission 
to  the  registration  areas.  Due  to  variation 
in  State  laws  on  registration  of  marriage 
and  divorce,  not  all  States  obtain  these 
basic  required  items,  and  not  all  States 
have  central  registration  facilities  for 
marriages  or  divorces  or  both.  At 
present,  41  States,  the  District  of 
Columbia,  Puerto  Rico,  and  the  Virgin 
Islands  participate  in  the  Marriage 


Registration  Area  and  31  States,  the 
District  of  Columbta,  and  the  Virgin 
Islands  participate  in  the  Divorce 
Registration  Area.  Detailed  data  are 
currently  obtained  from  relatively  small 
systematic  samples  of  marriage  and 
divorce  reccnrds  for  these  Areas. 
Although  this  system  has  been  in  place 
for  many  yeare.  it  has  never  been 
completed.  Detailed  data  represent 
approximately  77  percent  of  marriages 
in  the  nation  sod  49  percent  of  divorces. 
For  this  reason,  in  additimi  to  the 
detailed  data.  NCHS  obtains  counta  of 
the  number  of  marriages  performed  and 
the  mmiber  of  divorces  granted  from  all 
States,  the  District  of  Columbta.  Puerto 
Rico,  and  the  Virgin  Islands. 

Fiscal  constrainta  on  State  vital 
statistics  programs  have  put  stress  on 
state-level  quality  assurance  programs. 
As  a  result,  in  addition  to  the  problem 
of  coverage  completeness,  the  quality  of 
detailed  marriage  and  divorce  data  has 
detericnated  This  deterioration  is 
reflected  mostly  by  the  fact  that,  in  some 
States,  the  response  rates  for  certain  key 
variables  have  bllen  well  below  the 
minimum  level  acceptable  to  NCHS. 

These  coverage  and  quality  concerns, 
the  lack  of  identified  resources  to 
upgrade  the  system,  and  the  availability 
of  marital  status  data  for  high-priority 
needs  from  other  sources  have  led 
NCHS.  in  cmisultation  with  data  users, 
to  conclude  that  resources  currently 
devoted  to  the  marriage  and  divorce 
component  of  the  VSCP  should  be 
redirected  to  other  priority  uses. 

Dated:  December  8, 1995. 
Claiie  V.  Bromne, 

Deputy  Director.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc  95-30566  Filed  12-14-95;  8:45  am) 
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Food  and  Drug  Admlnistraticn 
[DociiiatNa95M-0394] 

Datascope  Corp.;  Premarkat  Approval 
of  the  VaaoSeal  Vaacular  Hemoataals 
Davica 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  its 
approval  of  the  application  by 
Datascope  Corp..  Montvale.  NJ.  for 
premarket  approval,  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act), 
of  the  VasoSeal  Vascular  Hemostasis 
Device  (VHD).  FDA's  Center  for  Devices 
and  Radiological  Healtii  (CDRH) 
notified  the  applicant,  by  letter  of       " 


September  29, 1995,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  January  16, 1996. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  nn.  1-23,  Rockviile,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  M.  Sloan,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration. 
9200  Corporate  Blvd.,  Rockviile,  MD 
20850,  301-443-8243. 
SUPPLBMBITARY  INFORMATION:  On 
February  3, 1992,  Datascope  Corp., 
Montvale,  NJ  07645,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  VasoSeal  Vascular  Hemostasis 
Device.  The  device  is  a  vascular 
hemostasis  device  and  is  indicated  for 
use  in  reducing  time  to  hemostasis  at 
the  femoral  arterial  puncture  site  in 
patients  who  have  undergone  diagnostic 
angiography  or  percutaneous 
transluminal  coronary  angioplasty 
(PTCA)  procedures  using  an  8  French  or 
smaller  procedural  sheath.  The 
VasoSeal  VHD  is  also  indicated  for  use 
in  PTCA  patienta  when  immediate 
sheath  removal  is  desired. 

On  May  8, 1995,  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application. 

On  September  29, 1995.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  simimary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
E)ocketa  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requesta  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 


committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and' 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  16, 1996,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  Uie 
Director,  Center  for  Devices  and 
Radiological  Healtii  (21  CFR  5.53). 

Dated:  November  29, 1995. 
Joseph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

IFR  Doc.  9&-30610  Filed  12-14-95;  8:45  am) 
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[Docket  Na  95M-0398] 

Karl  Storz  Endoscopy-America,  Inc.; 
Premarket  Approval  of  Storz  Modullth 
Ltthotripter,  Model  SL20 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Karl 
Storz  Endoscopy-America,  Inc., 
Kennesaw,  GA,  for  premarket  approval, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  the  Storz 
Modulith  Lithotripter,  Model  SL20. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  tiie 


applicant,  by  letter  of  February  17, 1995, 
of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  January  16, 1996. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Docketa 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Eh-.,  rm.  1-23,  Rockviile,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Baxley,  Center  for  Devices  and 
Radiological  Health  (HFZ-472),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockviile,  MD  20850, 
301-594-2194. 

SUPPLEMBTTARY  INFORMATION:  On 
November  24, 1993.  Karl  Storz 
Endoscopy-America,  Inc.,  Kennesaw. 
GA  30144,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Storz  Modulith  Lithotripter,  Model 
SL20.  The  device  is  an  extracorporeal 
shock  wave  lithotripter  and  is  indicated 
for  use  in  the  noninvasive  fragmentation 
of  urinary  calculi  in  the  kidney  and 
upper  ureter. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Gastroenterology 
and  Urology  IDevices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  for  review 
and  recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  February  17, 1995,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  siunmary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  tiie  act  (21  U.S.Q 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
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action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  tbe  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shfcll  submit  writh  the 
petition  supporting  data  and 
informaticm  showing  that  there  is  a 
genuine  and  substtntial  issue  of 
material  fact  for  reeolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  »vill  decide  whether  to 
grant  or  deny  the  Petition  and  will 
publish  a  notice  of  its  decision  in  the 
Fedend  Register.  |f  FDA  grants  the 
petition,  the  notic^  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  lime  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may<  at  any  time  on  or 
before  January  16. 1996,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copiesof  each  petition  and 
supporting  data  add  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Receiv^  petitions  may  be 
seen  in  the  office  «bove  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  iseued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520^)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioeer  of  Food  and  Drugs 
(21  CFR  5.10)  andl  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  December  ^,  1995. 
Joseph  A.  Levitt. 

Deputy  Director  for  ftegulations  Policy,  Center 
for  Devices  and  Rac^ological  Health. 
(FR  Doc.  95-30611  t'iled  12-14-95;  8:45  am) 
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Health  Care  Financing  Administration 


[ORO-082-N] 


New  and  Pendina  DemonstFation 
Project  Proposal  Submitted  Pursuant 
to  SactkNi  1 1 15(i)  of  the  Social 
Security  Act 

October  1995. 

agency:  Health  Care  Financing 
Administration  (HCFA,  HHS). 
ACnON:  Notice. 


summary:  This  netice  lists  new 
proposals  for  Medicaid  demonstration 
projects  submitteld  to  the  Department  of 
Health  and  Human  Services  during  the 
month  of  October  1995  under  the 
authority  of  section  1115  of  the  Social 


UMI 


Security  Act.  This  notice  also  lists 
proposals  that  were  approved, 
disapproved,  pending,  or  withdrawn 
during  this  time  period.  (This  notice  can 
be  accessed  on  the  Internet  at  HTTP:// 
WWW.SSA.GOV/HCFA/ 
HCFAHP2.HTML.) 
COMMBITS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  Ceasible.  acknowledge  receipt  of  all 
comments,  but  we  wiU  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

ron  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson,  (410)  786-3996. 

SUPPLEMBfTARY  INFORMATION: 
I.  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  such  grant  or  bid  is 


awarded,  so  as  to  prevent  interference 
with  the  awards  process. 

n.  Listiiig  of  New,  Pending.  Approved, 
and  Withdrawn  Proposals  for  the 
Month  of  October  1995 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

No  new  proposals  were  received 
during  the  month  of  October. 

2.  Pending  Propoeals 

Demonstration  Title/State:  Better 
Access  for  You  (BAY)  Health  Plan 
Demonstration — ^Alabama. 

Description:  Alabama  proposes  to 
create  a  mandatory  managed  care 
delivery  system  in  Mobile  County  for 
non-institutionalized  Medicaid 
beneficiaries  and  an  expansion 
population  of  low-income  women  and 
children.  The  network,  called  the  Bay 
Health  Network,  would  be  administered 
by  the  PrimeHealth  Organization,  which 
is  owned  by  the  University  of  South 
Alabama  Foundation.  The  State  also 
proposes  to  expand  family  planning 
benefits  for  pregnant  women  whose 
income  is  less  than  133  percent  of  the 
Federal  poverty  level. 
Date  Received:  July  10, 1995. 
State  Contact:  Vicki  Huff,  Director. 
Managed  Care  Division,  Alabama 
Medicaid  Agency,  P.O.  Box  5624, 
Montgomery,  AL  36103-5624.  (334) 
242-5011. 

Federal  Project  Officer  Maria 
Boulmetis.  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26. 
7500  Seouity  Boulevard.  Baltimore.  MD 
21244-1850. 

Demonstration  Title/State:  Arizona 
Health  Care  Cost  Containment  System 
(AHCCCS)— Arizona. 

Description:  Arizona  proposes  to 
expand  eligibility  under  its  current 
section  1115  AHCCCS  program  to 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level. 
Dote /deceived;  March  17, 1995 
State  Contact:  Mabel  Chen.  M.D.. 
Director,  Arizona  Health  Care  Cost 
Containment  System,  801  East  Jefferson, 
Phoenix.  AZ  85034.  (602)  271-4422. 

Federal  Project  Officer:  Joan  Peterson. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26.  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Ztemonslrafton  T/t/e/Stote;  The 
Georgia  Behavioral  Health  Plan- 
Georgia. 

Description:  Georgia  proposes  to 
provide  behavioral  health  services 
under  a  managed  care  system  through  a 
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section  1115  demonstration.  The  plan 
would  be  implemented  by  regional 
boards  that  would  contract  with  third 
party  administrators  to  develop  a 
network  of  behavioral  health  providers. 
The  currently  eligible  Medicaid 
-population  would  be  enrolled  in  the 
prog^vsL^nd  would  have  access  to  a  full 
range  of  behavioral  health  services. 
Once  the  program  realizes  savings,  the 
State  proposes  to  expand  coverage  to 
individuals  who  are  not  otherwise 
eligible  for  Medicaid. 

Date  Received:  September  1, 1995. 

State  Contact:  Margaret  Taylor, 
Coordinator  for  Strategic  Planning, 
Department  of  Medical  Assistance.  1 
Peachtree  Street,  NW,  Suite  27-100, 
Atlanta.  GA  30303-3159,  (404)  657- 
2012. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Demonstration  Title/State:  MediPlan 
Plus — Illinois. 

Description:  Ilhnois  seeks  to  develop 
a  managed  care  delivery  system  using  a 
series  of  networks,  either  local  or 
statewide,  to  tailor  its  Medicaid  delivery 
system  to  the  needs  of  local  urban 
neighborhoods  or  large  rural  areas. 
Date  Received:  September  15, 1994. 
State  Contact:  Tom  Toberman, 
Manager,  Federal/State  Monitoring,  201 
South  Grand  Avenue  East.  Springfield. 
IL  62763,  (217)  782-2570. 

Federal  Project  Officer:  Gina  Clemons. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26.  7500  Security 
Boulevard.  Baltimore.  MD  21244-1850. 

Demonstration  Title/State: 
Community  Care  of  Kansas — ^Kansas. 

Description:  Kansas  pAposes  to 
implement  a  "managed  cooperation 
demonstration  project"  in  four 
predominantly  rural  coimties,  and  to 
assess  the  success  of  a  non-competitive 
managed  care  model  in  rural  areas.  The 
demonstration  would  enroll  persons 
currently  eligible  in  the  Aid  to  Families 
with  Dependent  Children  (AFDC)  and 
AFDC-related  eligibility  categories,  and 
expand  Medicaid  eligibility  to  children 
ages  5  and  imder  with  family  incomes 
up  to  200  percent  of  the  Federal  poverty 
level. 
Date  Received:  March  23. 1995. 
State  Contact:  Karl  Hockenbaiger. 
Kansas  Department  of  Social  and, 
Rehabilitation  Services,  915  Southwest 
Harrison  Street.  Topeka,  KS  66612, 
(913) 296-4719. 

Federal  Project  Officer:  Jane  Forman, 
Heelth  Care  Financing  Adininistration, 


Office  of  Research  and  Demonstrations. 
Mail  St<^  C3-21-04,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana. 

Description:  Louisiana  proposes  to 
implement  a  fully  capitated  statewide 
managed  care  program.  A  basic  benefit 
package  and  a  behavioral  health  and 
pharmacy  wrap-around  would  be 
adoiinistered  through  the  managed  care 
plans.  The  State  intends  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  250  percent  of  the 
Federal  poverty  level;  those  with 
incomes  above  133  percent  of  the 
Federal  poverty  level  would  pay  all  or 
a  portion  of  premiums. 

Date  Received:  January  3, 1995. 

State  Contact:  Carolyn  Maggio, 
Executive  Director.  Bureau  of  Research 
and  Development.  Louisiana 
Department  of  Health  and  Hospitals. 
P.O.  Box  2870,  Baton  Rouge,  LA  70821- 
2871,  (504)  342-2964. 

Federal  Project  Officer:  Gina  Clemons. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26.  7500  Security 
Boulevard.  Baltimore.  MD  21244-1850. 

Demonstration  Title/State:  Missouri. 

Description:  Missouri  proposes  to 
require  Medicaid  beneficiaries  to  enroll 
in  managed  care  delivery  systems,  and 
extend  Medicaid  eligibility  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program,  Missouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionalized  persons  with 
permanent  disabilities  on  a  voluntary 
basis. 

Date  Received:  June  30. 1994. 

State  Contact:  Donna  Qieckett, 
Director,  Division  of  Medical  Services, 
Missouri  Department  of  Social  Services, 
P.O.  Box  6500.  Jefferson  City.  MO 
65102-6500,  (314)  751-6922. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  The 
Granite  State  Partnership  for  Access  and 
AffordabiUty  in  Health  Care — New 
Hampshire. 

Description:  New  Hampshire  proposes 
to  extend  Medicaid  eligibility  to  adults 
with  incomes  below  the  AFDC  cash 
standard  and  to  create  a  public 
insurance  product  for  low-  income 
workers.  The  State  also  seeks  to 
implement  a  number  of  pilot  initiatives 
to  help  redesign  its  healdi  care  delivery 
system. 

Date  Received:  Jime  14, 1994. 


State  Contact:  Barry  Bodell.  New 
Hampshire  Department  of  Health  and 
Human  Services,  Office  of  the 
Commissioner,  6  Hazen  Drive,  Concord, 
NH  03301-6505,  (603)  271-4332. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  The 
Partnership  Plan— New  York. 

Description:  New  York  proposes  to 
move  most  of  the  currently  eligible 
Medicaid  population  and  Home  Relief 
(General  Assistance)  populations  from  a 
primarily  fee-for-service  system  to  a 
managed  care  environment.  The  State 
also  proposes  to  establish  special  needs 
plans  to  serve  individuals  with  HIV/ 
AIDS  and  certain  children  with  mental 
illnesses. 
Date  Received:  March  17, 1995. 
State  Contact:  Richard  T.  Cody, 
Deputy  Commissioner,  Division  of 
Health  and  Long  Term  Care,  40  North 
Pearl  Street.  Albany,  NY  12243,  (518) 
474-9132. 

Federal  Project  Officer:  Debbie  Van 
Hoven,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-1&-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  State  of 
Texas  Access  Reform  (STAR)— Texas. 

Description:  Texas  is  proposing  a 
section  1115  demonstration  that  will 
restructiu^  the  Medicaid  program  using 
competitive  managed  care  principles.  A 
focal  point  of  the  proposal  is  to  utilize 
local  governmental  entities  (referred  to 
as  Intergovernmental  Initiatives  (ICIs)) 
and  to  make  the  IGI  responsible  for 
designing  and  administering  a  managed 
care  system  in  its  region.  Approximately 
876,636  new  beneficiaries  would  be 
served  during  the  5-year  demonstration 
in  addition  to  the  current  Medicaid 
population.  Texas  proposes  to 
implement  the  program  in  June  1996. 
Date  Received:  September  6, 1995. 
State  Contact:  Cathy  Rossberg,  State 
Medicaid  Office.  P.O.  Box  13247. 
Austin.  TX  78711.  (512)  502-3224. 

Federal  Project  Officer:  Alisa  Adamo, 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
Mail  Stop  C3-18-26.  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Section 
1115  Demonstration  Waiver  for 
Medicaid  Expansion — Utah. 

Description:  Utah  proposes  to  expand 
eligibility  for  Medicaid  to  all 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level 
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(subject  to  limitM  cost  sharing)  and  to 
enroll  all  Medictid  beneficiaries  in 
mana^  care  plans.  The  State  also 
proposes  to  stre«mline  ehgibility  and 
administrative  pirocesses  and  to  develop 
a  subsidized  sm^ll  employer  health 
insurance  plan. 

Date  Received:  July  5, 1995. 

State  Contact!  Michael  Deily,  Acting 
Division  Director,  Utah  Department  of 
Health,  Division  of  Health  Care 
Financing,  288  North  1460  West.  P.O. 
Box  142901.  Sa»  Lake  Qty,  UT  84114- 
2901,  (801)  538-»6406. 

Federal  Proje^  Officer:  David  Walsh. 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
Mail  Stop  C3-l$-26.  7500  Security 
Boulevard.  Baltimore.  MD  21244-1850. 

3.  Approved  CoHceptxial  Proposals 
(Awards  of  Waivers  Pending). 

No  conceptu^  proposals  were 
approved  during  the  month  of  October. 

4.  Approved  Grant  Proposals  (Award  of 
Waivers  Pending). 

No  grant  proposals  were  awarded 
during  the  m6nih  of  October. 

5.  Approved  Proposals. 
The  following  comprehensive  health 

reform  proposals  were  approved  during 
the  month  of  October. 

Demonstration  Tide/State:  Kentucky 
Partnership  Plan— Kentucky. 

Description:  the  State  was  awarded  a 
demonstration  to  implement  the 
"Kentucky  Partnership  Plan."  an 
amendment  to  Its  original  proposal. 
Under  the  demonstration,  the  State  will 
be  divided  intoi  eight  managed  care 
regions  incorporating  both  public  and 
private  provides  into  a  single  managed 
care  network  v\*iich  will  offer  the 
standard  State  Medicaid  benefit  package 
to  all  non-institutionalized  Medicaid 
beneficiaries.  Mental  health  and  long- 
term  care  servi^  will  continue  to  be 
offiared  throu^  the  fee-for-Sfflvice 
system. 

Date  Received:  June  19, 1995. 

Date  Approved:  October  6, 1995. 

State  Contadt:  Larry  A.  McCarthy. 
Commonwealth  of  Kentucky, 
Department  foj  Medicaid  Services,  275 
East  Main  Street,  Frankfort,  KY  40621, 
(502) 564-8190. 

Federal  Contact:  Maria  Boulmetis, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  Ca-l8-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State: 
SooneiCare — Oklahoma. 

DesCTiption.iOklahoma  will 
implement  a  5*year  statewide  managed 
care  demonstration  using  tioth  fully  and 
partially  capitated  delivery  systems.  The 


emphasis  of  the  program  is  to  address 
access  problems  in  rural  areas  by 
encouraging  the  development  of  rural- 
based  managed  care  initiatives.  The 
State  will  employ  traditional  fiiUy 
capitated  managed  care  delivery  models 
for  urban  areas  and  will  introduce  a 
series  of  partial  capitation  models  in  the 
rural  areas  of  the  State.  All  currently 
eligible,  non-institutionalized  Medicaid 
beneficiaries  will  be  enrolled  during  the 
first  2  years  of  the  project. 

Date  Received:  January  6, 1995. 

Date  Approved:  October  12. 1995. 

State  Contact:  Leigh  Brown. 
Oklahoma  Health  Care  Authority.  4545 
North  Lincohi  Blvd..  Suite  124, 
Oklahoma  Qty,  Oklahoma  73105,  (405) 
530-3269. 

Federal  Project  Officer:  Patricia 
Selinger,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

6.  Disapproved  Proposals 

No  comprehensive  health  reform 
proposals  were  disapproved  during  the 
month  of  October. 

7.  Withdrawn  Proposals 

No  comprehensive  health  reform 
proposals  were  withdrawn  during  the 
month  of  October. 

B.  Other  Section  1115  Demonstration 
Proposals 

1.  New  Proposals 

The  following  proposal  was  received 
during  the  month  of  October 

DemonstrationfTitle:  Medicaid  Family 
Planning  Services  for  Women  of  Childbearing 
Age — Arkansas. 

Description:  Arkansas  seeks  to  extend 
Medicaid  eligibility  for  family  planning 
services  only  to  postpartum  women  under 
133  percent  of  the  Federal  poverty  level  who 
would  have  lost  benefits  60  days  after 
delivery.  The  demonstration  will  streamline 
the  application  process  for  these  women  and 
make  income  requirements  less  stringent 
Women  will  be  eligible  for  family  planning 
benefits  fat  5  years  or  the  length  of  the 
demonstration. 

Date  Received:  October  2, 1995. 

State  Contact:  David  Rickard.  Arkansas 
Department  of  Human  Services,  329 
Donaghey  Building,  P.O.  Box  1437,  Little 
Rock,  AK  72203-1437,  (501)  682-8650. 

Federal  Contact:  Rosemarie  Hakim,  Ph.D. 
Health  Care  Financing  Administration,  Office 
of  Research  and  Demonstrations,  Mail  Stop 
C3-24-07.  7500  Security  Boulevard. 
Baltimoie.  MD  21244-1850. 


2.  Pending  Proposals 

Demonstration  Title/State:  Alternatives  in 
Medicaid  Home  Care  Demonstration — 
Colorado. 

Dtescription:  Colorado  proposes  to  conduct 
a  pilot  project  that  eliminates  the  restriction 


oa  provision  of  Medicaid  home  health 
services  in  locations  other  than  the 
beneficiary's  place  of  residence.  The  proposal 
would  also  permit  nursing  aides  to  perform 
functions  that  historically  have  been 
provided  only  by  skilled  nursing  staff. 
Medicaid  beneficiaries  participating  in  the 
project  will  be  adults  (including  both  ftail 
elderly  clients  and  younger  clients  with 
disabilities)  who  can  live  independentiy  and 
self-direct  their  own  care.  The  project  would 
provide  for  delegation  of  specific  functions 
ftom  nurses  to  certified  nurses  aides,  pay 
nurses  for  shorter  supervision  and 
monitoring  visits,  and  allow  higher  payments 
to  aides  performing  delegated  nursing  tasks. 
Currently,  home  health  agency  nursing  and 
nurse  aide  services  are  paid  on  a  per  visit 
basis.  Each  visit  is  approximately  2-4  hours 
in  duration,  and  recipients  must  require 
skilled,  hands-on  care. 
Date  Received:  ]\ine  3, 1995. 
State  Contact:  Dann  Milne,  Director, 
Department  of  Health  Care  Policy,  and 
Financing,  1575  Sherman  Street,  Denver,  CO 
80203-1714,  (303)  86&-5912. 

Federal  Project  Officer:  Phyllis  Nagy, 
Health  Care  Financing  Administration,  Office 
of  Research  and  Demonstrations,  Mail  Stop 
C3-21-06,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850. 

Demonstration/Title:  Integrated  Care  and 
Financing  Project  Demonstration— Colorado. 
Description:  Colorado  proposes  to  conduct 
an  Integrated  Care  and  Financing  Project 
demonstration.  Specifically,  the  Colorado 
Department  of  Health  Care  Policy  and 
Financing  proposes  to  add  institutional  and 
conmiunity-b^d  long-term  care  services  to 
a  health  maintenance  organization  (HMO) 
and  make  the  HMO  responsible  for  providing 
comprehensive  medical  and  supportive 
services  through  one  capitated  rate.  The 
project  would  include  all  Medicaid  eligibility 
groups,  including  individuals  with  dual 
eligibility. 
Date  Received:  September  28. 1995. 
State  Contact:  Dann  Milne.  Office  of  Long- 
Term  Care  System  Development,  State  of 
Colorado  Department  of  Health  Care  Policy 
and  Financing,  1575  Sherman  Street,  Denver, 
CO  80203-1714.  (303)  86&-5912. 

Federal  Contact:  Melissa  McNiff,  Health 
Care  Financing  Administration,  Office  of 
Research  and  Demonstrations,  Mail  Stop  C3- 
18-26,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850. 

Demonstration  Title/State:  Georgia's 
Children's  Benefit  Plan— Georgia. 

Description:  Georgia  submitted  a  section 
1115  proposal  entitled  "Georgia  Children's 
Benefit  Plan"  to  provide  preventive  and 
primary  care  services  to  children  aged  1 
through  5  living  in  families  with  incomes 
between  133  percent  and  185  percent  of  the 
Federal  poverty  level.  The  duration  of  the 
project  is  5  years  with  proposed  project  dates 
of  July  1 ,  1995  to  June  30, 2000. 
Date  Received:  December  12, 1994. 
Stole  Contact:  Jacquelyn  Foster-Rice, 
Georgia  Department  of  Medical  Assistance,  2 
Peachtree  Street  Northwest.,  Atlanta,  GA 
30303-3159,  (404)  651-5785. 

Federal  Project  Officer:  Maria  Boulmetis, 
Health  Care  Financing,  Administration, 
Office  of  Research  and  Demonstrations,  Mail 


Stop  C3-18-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Family 
Planning  Services  Section  1115  Waiver 
Request — Michigan. 

Description:  Michigan  seeks  to  extend 
Medicaid  eligibility  for  family  planning 
services  to  all  women  of  childbearing 
age  with  incomes  at  or  below  185 
percent  of  the  Federal  poverty  level,  and 
to  provide  an  additional  benefit  package 
consisting  of  home  visits,  outreach 
services  to  identify  eligibility,  and 
reinforced  support  for  utilization  of 
services.  The  duration  of  the  project  is 
5  years. 
Date  Received:  March  27, 1995. 
State  Contact:  Gerald  Miller.  Director, 
Department  of  Social  Services,  235 
South  Grand  Avenue,  Lansing,  MI 
48909,  (517)  335-5117. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
E)emonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Montana 
Mental  Health  Access  Plan — Montana. 

Description:  Montana  proposes  to 
provide  all  mental  health  services  for 
current  Medicaid-eligible  individuals 
through  managed  care  and  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  200  percent  of  the 
Federal  poverty  level.  Newly  eligible 
individuals  would  receive  only  mental 
health  benefits,  and  would  not  be 
eligible  for  other  health  services  imder 
the  demonstration.  A  single  statewide 
contractor  would  provide  the  mental 
health  services  and  also  determine 
eligibility,  perform  inspections,  and 
handle  credentialing. 
Date  Received:  June  16, 1995. 
State  Contact:  Nancy  Ellery,  State 
Medicaid  Director,  Department  of  Social 
and  Rehabilitation  Services,  P.O.  Box 
4210,  111  North  Sanders,  Helena.  MT 
59604-4210,  (406)  444-4540. 

Federal  Pinject  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  to  all  women  of 
childbearing  age  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level. 
Date  Received:  November  1, 1994. 
State  Contact:  Bruce  Weydemeyer, 
Director.  Division  of  Medical 
Assistance,  P.O.  Box  2348,  Santa  Fe, 
NM  87504-2348.  (505)  827-3106. 


Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State: 
CHOICES-Citizenship.  Health, 
Opportunities,  Interdependence, 
Choices  and  Supports — ^Rhode  Island. 

Description:  Rhode  Island  proposes  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabilities  imder  one 
program  using  managed  care/managed 
competition. 

Date  Received:  April  5, 1994. 

State  Contact:  Susan  Babin, 
Department  of  Mental  Health, 
Retardation,  and  Hospitals,  Division  of 
Developmental  Disabilities,  600  New 
London  Avenue,  Cranston,  Rl  02920, 
(401) 464-3234. 

Federal  Project  Officer  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-21-06, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Services  Eligibility 
Requirements  Waiver — South  Carolina. 
Description:  South  Carolina  proposes 
to  extend  Medicaid  coverage  for  family 
planning  services  for  22  additional 
months  to  postpartum  women  with 
monthly  incomes  under  185  percent  of 
the  Federal  poverty  level.  The  objectives 
of  the  demonstration  are  to  increase  the 
number  of  reproductive  age  women 
receiving  either  Title  XIX  or  Title  X 
funded  family  planning  services 
following  the  completion  of  a 
pregnancy,  increase  the  period  between 
pregnancies  among  mothera  eligible  for 
maternity  services  under  the  expanded 
eligibility  provisions  of  Medicaid,  and 
estimate  the  overall  savings  in  Medicaid 
spending  attributable  to  providing 
family  planning  services  to  women  for 
2  years  postpartum.  The  duration  of  the 
proposed  project  would  be  5  years. 
Date  Received:  May  4, 1995. 
State  Contact:  Eugene  A.  Laurent, 
Executive  Director,  State  Health  and 
Hiunan  Services  Finance  Commission, 
P.O.  Box  8206,  Columbia,  SC  29202- 
8206.  (803)  253-6100. 

Federal  Project  Officer:  Suzaime 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Wisconsin. 

Description:  Wisconsin  proposes  to 
limit  the  amount  of  exempt  fimds  that 
may  be  set  aside  as  burial  and  related 


expenses  for  SSI-related  Medicaid 
beneficiaries. 

Date  Received:  March  9, 1994. 

State  Contact:  Jean  Sheil,  Division  of 
Economic  Support,  Wisconsin 
Department  of  Health  and  Social 
Services,  1  West  Wilson  Street,  Room 
650,  P.O.  Box  7850,  Madison,  WI  53707, 
(608) 266-0613. 

Federal  Project  Officer:  J.  Donald 
Sherwood,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-16-26, 
7500  Security  Boulevard.  Baltimore,  MD 
21244-1850. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending! 

No  conceptual  proposals  were 
awarded  during  the  month  of  October. 

4.  Approved  Proposals 

The  following  proposal  was  approved 
during  the  month  of  October. 

Demonstration  Title/State: 
Demonstration  of  Integrated  Care 
Management  Systems  for  High-Cost/ 
High-Risk  Medicaid  Beneficiaries — 
Maryland. 

Description:  Maryland  is  testing  a  new 
case  management  delivery  system  for 
high-cost/high-risk  Medicaid 
beneficiaries  and  those  at  risk  to  become 
high-cost.  The  program  seeks  to 
maintain  or  improve  access  to  providers 
and  the  quality  of  the  care  provided. 
The  demonstration  also  should  lower 
health  care  costs  by  reducing  hospital 
readmission  rates  and  by  maintaining 
patients  in  the  lowest-cost  medically 
appropriate  setting.  The  University  of 
Maryland  Baltimore  Coimty  Center  for 
Health  Program  Development  and 
Management,  under  contract  to  the 
State,  is  responsible  for  the 
demonstration's  operations. 

Date  Received:  July  8,  1994. 

Date  Approved:  October  6, 1995. 

State  Contact:  Martin  P.  Wasserman, 
M.D.,  J.D.,  Etepartment  of  Health  and 
Mental  Hygiene,  State  of  Maryland,  201 
West  Preston  Street,  Balthnore,  MD 
21201,  (410J  225-6500. 

Federal  Project  Officer:  William  D. 
Clark,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-21-06, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

5.  Disapproved  Proposals 

No  proposals  were  disapproved 
during  the  month  of  October. 

6.  Withdrawn  Proposals 

No  proposals  were  withdrawn  during 
the  month  of  October. 
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IV.  Requests  for  Copies  of  a  Proposal 

Requests  for  c(^ies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCTA  at  the  address  above. 
(Catalog  of  FederalDomestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Research.  Demonsl^tions,  and  Experiments.) 

Dated:  DecembeeS,  1995. 
Bnm  C  Vladack. 

Administrator,  He<tlth  Carerinancing 
Administration. 

IFR  Doc.  95-30559  Filed  12-14-95;  8:45  am] 
MUJNQ  OOOC  41»-0fP 


Ofllce  d  the  Secretary 

Findings  of  Scientific  Misconduct 

AQBICY:  Office  at  the  Secretary,  HHS. 
action:  Notice. 


r:  Notice  is  hereby  given  that 

the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  t^e  foUovifing  case: 

Harry  L  June.  Ph.D..  Indiana 
University-Purdlie  Umversityat 
Indianapolis:  On  November  21, 1995, 
ORI  found  that  Harry  L.  June.  PhJ3., 
Indiana  University-Purdue  University 
(lUPUI)  at  Indiaaapolis.  committed 
scientific  miscoaduct  by  fialsifying  three 
letters  of  recommendation  submitted 
with  and  in  suptxwt  of  a  FIRST  Award 


application  to  the  Public  Health  Service 
(PHS). 

Dr.  Jime  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  accepted  ORI's  finding  and  has 
agreed  to  exclude  himself  voluntarily, 
for  the  three  (3)  year  period  beginning 
November  21, 1995,  from  serving  in  any 
advisory  capacity  to  PHS,  including  but 
not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant. 

In  addition.  Dr.  June  has  voluntarily 
agreed  to  accept  the  administrative 
sanctions  imposed  by  lUPUI,  which 
include  requirements  that  Dr.  June: 

(1)  Take  a  coiuse  in  research  ethics; 

(2)  Be  supervised  by  a  senior  faculty 
member  for  not  less  than  three  years; 
and 

(3)  Submit  all  grant  applications  to  his 
supervisor  for  review  for  at  least  one 
month  prior  to  the  agency  deadline  and 
to  the  Dean's  office  at  least  two  weeks 
prior  to  the  agency  deadline. 

No  scientific  publications  were 
required  to  be  corrected  as  part  of  this 
Agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852. 
Lyle  W.  Bivoia, 

Director.  Office  of  Research  Integrity. 
(FR  Doc.  95-30602  Filed  12-14-95;  8:45  ami 
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Substance  AtHise  and  Mental  Health 
Servicea  AdministFation 

Agency  Infonnation  Collection 
Activitias  Under  0MB  Review 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Oearance  Officer  on  (301)443-0525. 

Evaluation  of  High  Risk  Youth 
Substance  Abuse  Prevention 
Initiatives— New— The  Center  for 
Substance  Abuse  Prevention  (CSAP) 
will  conduct  a  cross-site  evaluation  of 
approximately  50  demonstration 
projects  targeting  high  risk  youth  to 
assess  the  effectiveness  of  the 
demonstration  program  in: 
(l)preventing  and/or  reducing  substance 
abuse  among  at-risk  youth;  and  (2) 
intervention  strategies  for  reducing 
selected  risk  factors  and  enhancing 
protective  factors.  Youth  participating 
in  the  programs  and  comparison  group 
youth  will  complete  self-administered 
questionnaires  at  four  points  in  time, 
including  baseline,  program  exit,  and  6 
months  and  18  months  following 
program  exit.  The  annual  burden 
estimate  is  shown  below: 


YOU01 


Number 

of  Re- 

spond- 

ants 


12.000 


Number 
of  re- 
sponses 
per  re- 
spond- 
ent 


1 


Average 
burden 
per  re- 
sponse 
(twurs) 


0.433 
hrs 


Total 
annual 
txirden 
(hours) 


5,205 
hrs 


Written  comifents  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget,  NeW  Executive  Office 
Building,  Room  10238,  Washington. 
D.C.  20503. 

Dated:  December  11, 1995. 
RidMnl  Kopanda, 
Acting  Executive  tifficer,  SAMHSA. 
IFR  Doc.  95-305«5  Filed  12-14-fl5;  8:45  am] 
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DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[DodBM  Na  N-a6-1«17;  FR-8778-H-«8I 

Federal  Property  Sultat)le  as  Faculties 
to  Aasist  the  Homeleee 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 


HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Marie  Johnston,  room  7256, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
inlbnnatitm  line  at  1-800-927-7588. 

SUPPLaeiTARY  MFOnMATKJN:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  sectim  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
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property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
utilized  and  underutilized  builcUngs 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
In  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D;C.). 

r*roperties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suit^le/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
numbOT.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available,  or  suitable/unavailable. 
For  propeities  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 


declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsuitability  should 
call  the  toll  free  infonnation  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Department  of 
Transportation:  Ronald  Keefer,  Director 
of  Administrative  services  and  Property 
Management,  400  7th  Street,  SW.  Room 
10319,  Washington,  DC  20590;  (202) 
366-4246;  General  Services 
Administration:  Brian  K.  Polly, 
Assistant  Commissioner,  Office  of 
Property  Disposal,  18th  and  F  streets. 
NW,  Washington,  DC  20585;  (202)  501- 
0052;  (These  are  not  toll-free  numbers). 

Dated:  December  8, 1995. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development 

Title  V,  Federal  Soipius  Piupeity  Program 
Federal  Register  Report  for  IZ/ISAIS 

Suitable/Available  Properties 

Buildings  (by  State) 
New  Mexico 

Magdalene  Dormitory 

Poplar  and  8th  Streets 

Magdalena  Co:  Soccorro  NM  87825- 

Landholding  Agency:  GSA 

Property  Number  549540006 

Status:  Excess 

Conmtent:  14  bldgs.  consisting  of  donnitory/ 
dining  &  storage  fiacilities,  apartments  ft 
garages,  vacant  for  8  years,  needs  rehab, 
potential  utilities 

GSA  Number:  7-I-NM-0543 

Ohio 

Natl.  Weather  Met.  Observatory 

Huber  Heights  Co:  Montgomery  OH 

Landholding  Agency:  GSA 

Property  Number:  549540005 

Status:  Excess 

Comment:  1100  sq.  ft,  1  story,  most  recent 

use— ofBce/admin. 
GSA  Number:  2-C-OH-796 

Washington 

Hanfbrd  Site.  3000  Ana 
1st  Street 


Richland  Co:  Benton  WA  99352- 

Location:  V*  mile  east  of  Stevens  Drive 

Landholding  Agency:  GSA 

Property  Number:  549540007 

Status:  Excess 

Comment:  16  bldgs.  on  70  acres,  buildings 

are  concrete  block/asbestos  siding/wood 

frame,  used  for  offices/storage,  122.931  sq. 

ft  total  site,  pres.  of  asbestos,  Bldg.  1154 

on  Natl.  Register 
GSA  Number:  10-B-WA-523-B 

Land  (by  State) 
Georgia 

Land — St.  Simons  Boathouse 

St.  Simons  Island  Co:  Glynn  GA  31522-0577 

Landholding  Agency:  DOT 

Property  Number:  879540003 

Status:  Unutilized 

Comment:  .08  acres,  most  recent  use — pier 

and  dockage  feu-  Coast  Guard  boats 
Washington 

Second  Stadium  Home  Site 

1701  Martin  Luther  King  Blvd. 

Seattle  Co:  King  WA  98144- 

Landholding  Agency:  GSA 

Property  Number:  549540008 

Status:  Excess 

Comment:  1.5061  acres  of  uAimproved  land, 

most  recent  use — temporary  storage  for 

construction  equipment 
GSA  Number:  9-GRI-WA-543 

(FR  Doc.  95-30426  Filed  12-14-95;  8:45  am] 

BtLUNQ  COOE  4210-2S-M 


DEPARTMENT  OF  THE  INTERIOR 

Buresu  of  Land  Management 

[CA-0S6-0»-1610-00] 

Availability  of  an  Environmental 
Assessment  and  Proposed  Areata 
Resource  Management  Plan 
Amendment  for  the  Mattole  Estuary 
and  Inclusion  of  Additional  Lands  Into 
the  Existing  Mattole  ACEC 

AOENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  an  environmental  assessment  (EA) 
written  by  the  Bureau  of  Land 
Management  (BLM)  is  available  for 
public  comment.  The  Environmental 
Assessment  proposes  to  amend  the 
existing  Areata  Resource  Management 
Plan  (RMP)  to  do  the  following:  (a) 
Change  the  designation  of  lands 
acquired  in  1994  on  the  north  side  of 
the  Mattole  River,  plus  any  lands  which 
may  be  acquired  by  the  BLM  in  the 
future  that  are  contiguous  to  or  in  the 
general  vicinity  of  the  Mattole  Estuary 
from  Scattered  Tracts  Management  Area 
to  the  King  Range  Vicinity  Management 
Area;  (b)  include  the  aforesaid  lands 
into  the  existing  Mattole  Beach  Area  of 
Critical  Environmental  Concern  (ACEC); 
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and  (c)  withdraw  the  lands  from  all 
fonns  of  mineral  entry. 
DATM:  Public  coiaments  must  be 
submitted  by  February  13. 1996. 
FOR  RIRTMB)  MPOIMATION  contact: 
Lynda ).  Roush.  Area  Managw,  Bureau 
of  Land  Man^ement.  Areata  Resource 
Area.  1695  Heind^n  Road.  Areata.  CA 
95521-4573.  Telqpbone  (707)  825-2300. 

utmnmnun  wfKimKnoH.  The  ea 
was  {Meparad  in  ojcoordance  with  the 
requirements  set  forth  in  the  Code  of 
Federal  Ragulatiatis  (43  CFR  1610.5)  to 
amend  the  Areata  Resource  Area 
Managnnent  Plan. 

The  issues  and  concnns  addressed  in 
die  EA  focus  on  dianging  the  status  of 
lands  nwth  of  the  Mattole  River  Estuary 
as  outlined  in  the  above  summary. 

The  King  Range  Vicinity  Management 
Area  contains  a  n^ore  suitable 
management  preocription  for  public 
lands  contiguous  to  and  in  the  general 
vicinity  ofUie  K^g  Range  National 
Conswatiai  Area  (KRN€A)  than  does 
the  Scattered  Tracts  Management  Area. 

Indusifm  of  theae  lands  into  the 
Mattole  ACEC  and  withdrawal  from  all 
forms  of  mineral  entry  would  protect 
the  resource  values  of  the  lands 
consistent  with  the  existing  ACEC  lying 
within  the  boundaries  of  the  KRNCA, 
which  was  withdNwn  frmn  mineral 
entry  by  Act  of  Congress.  October  21. 
1970  (Pub.  L.  91-t475). 

The  EA  is  available  to  the  public  for 
review.  Availabi^ty  has  also  been 
published  in  local  and  county 
newspapers.  There  will  be  a  60-day 
comment  period  beginning  with 
publication  of  this  notice.  Public 
comments  must  be  in  writing  and 
mailed  to  the  abdve  address. 

Following  the  ^0-day  comment 
period,  action  wnll  be  taken  by  the 
California  State  Director  to  approve  or 
disapprove  the  pioposad  addition  to  the 
ACEC  and  make  t  recommendation  to 
withdraw  the  lands  from  all  forms  of 
mineral  entry.  Approval  of  the  proposed 
Areata  RMP  amefidment  by  the 
California  State  pirector  will  constitute 
formal  designation  of  the  ACEC 
Lynda  |.  Rsodi, 
Areata  Area  Manager. 

(FR  Doc.  95-29847'Filed  12-14-95;  8:45  ami 
■LUNO  OOOe  431«-4e-P 


[NV-030-1430-41]  N-e00331 

NoIlM  Of  Realty  Action:  Non- 
Compatitlve  Sai«  of  Public  Lands 

AQBCY:  Bureau  of  Land  Management. 

Interior. 

action:  Non-competitive  sale  of  public 

lands  in  Clark  County,  Nevada. 


UMI 


BUMMfirrf  The  following  described 
public  land  in  Las  Vegas.  Clark  County. 
Nevada  has  been  examined  and  found 
suitable  for  sale  utilizing  non- 
competitive procedures,  at  not  less  than 
the  foir  market  value.  Authority  for  the 
sale  is  Secticm  203  and  Section  209  of 
Pub.  L.  94-579,  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1713  and  1719). 
Moot  Didiio  Mwidiui,  Nevada 

T- 19  S..  R.  62  B., 
Sec  14.  SViSBVi. 
Sec  23.  NBV*NEV4.  hJWViNBVi,  NViNWVi. 

SWViNWV*.  SBV4NWV1. 
Sec  24.  SWViSWViSWViSWVi. 

Containing  282.5  acres,  more  or  less. 

This  parcel  of  land  is  being  oKsred  as 
a  non-competitive  sale  to  Las  Vegas 
Motor  Speedway.  Inc.  which  proposes 
to  use  the  land  for  parking,  storage,  and 
related  uses  (at  and  in  conjunction  with 
a  motor  speedway  to  be  built  cm 
privately  owned  property.  The  land  is 
not  required  for  any  federal  purpose. 
The  non-competitive  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890  (43  U.S.C  945). 

2.  All  the  oil.  gas.  sodiimi,  potassiiun. 
and  saleable  minerals  in  the  land  so 
patented,  and  to  it,  its  permittees, 
licensees,  and  lessees  the  right  to 
prospect  for  mine  and  remove  the 
minerals  owned  by  the  United  States 
imder  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe  and  will  be 
subject  to: 

1.  An  easement  for  roads,  public 
utilities,  and  flood  control  purposes  in 
accordance  with  the  transportation  plan 
for  Clark  Coimty. 

2.  Those  rights  for  a  roadway  which 
have  been  granted  to  Nevada 
Department  of  Transportation  by  no. 
Nev-057852  under  the  Act  of  August  27, 
1958  [72  Stat.  916;  23  U.S.C.  317(A)J. 

3.  Those  rights  for  a  power 
transmission  line  which  have  been 
granted  to  Nevada  Power  Company  by 
grant  no.  N-53399  under  the  Act  of 
December  21, 1928  (45  Stat.  1057;  43 
use  61 7D). 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  imder  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  sales  and  disposals 
imder  the  mineral  material  disposal 
laws.  This  segregation  will  terminate 


upon  issuance  of  a  patent  of  270  days 
from  the  date  of  this  publication, 
whichever  occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District,  4765  W. 
Vegas  Drive.  Las  Vegas.  Nevada  89108. 
Any  adverse  commMits  will  be  reviewed 
by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  Bureau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  vyithdraw  any  land  or 
interest  in  the  land  from  sale,  if.  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
folly  consistent  with  Public  Law  94-579 
or  other  applicable  laws.  The  lands  will 
not  be  ofiared  for  sale  until  at  least  60 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  Deconber  17, 1995. 
MaaaBK.Hall. 

Acting  District  Manager,  Las  Vegas.  NV. 
(FR  Doc  95-30540  Filed  12-14-95;  8:45  am) 
BMJLMQ  COM  4aie44&P 


[NV-«30-1430-«1;  M-^MOT) 

Partial  Cancallation  Of  Propoaad 
Withdrawal;  Nevada 

AOeiCY:  Bureau  of  Land  Management. 

Interior. 

action;  Notice. 

summary:  This  notice  terminates  the 
segregative  effact  of  a  proposed 
withdrawal  insofer  as  it  affects  317.50 
acres  of  public  land  requested  by  the 
Department  of  the  Army.  Corps  of 
Engineers  for  flood  control  facilities  in 
Clark  County,  Nevada.  This  action  will 
open  the  317.50  acres  to  surface  entry 
and  mining,  subject  to  valid  existing 
rights,  the  provision  of  existing 
withdiawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law. 

EFFECTIVE  DATE:  January  16. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89520,  702-785-6532. 
SUPPt^MENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  59  FR  60998, 
November  29, 1994,  which  temporarily 
segregated  the  lands  described  therein 
from  settlement,  sale,  location,  or  entry 
under  the  general  land  laws,  including 
the  mining  laws,  subject  to  valid 
existing  rights.  The  Corps  of  Engineers 
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has  determined  that  certain  lands  will 
not  be  needed  in  connection  with  the 
flood  control  facilities  and  has  cancelled 
its  application  for  those  lands.  The 
lands  are  described  as  follows: 

Mount  Diablo  Meridian 

T.  22  S..  R.  60  E., 
Sec  8.  B'/iWViSWV4NWV4  and 

BViWViNWViSW'/i; 
Sec.  17,  N'/iSEV4SWV4NBV4, 

NE'/iSE'ANEVt,  W'ASW'ANEV^SW'A, 

NEV4SWV4NEV4SWV4,NWV4NEV4SWV«. 

E'/iSE>/4NWy4SWV4,  and 

WViNW'ASWV.; 
Sec.  18,  SViiNEV4SEi/4,  SWy4NWV4SEV4, 

WViSEV4NWy4SBV4. 

EViNWV4NWV4SEV4. 

E'/iNEV4NEV4SWy4.  ByiNEy4NWV4. 

Ei/8SEy4Nwy4,  Ey«wvaMEy4NWV4. 

B'/iWyiSEV4NWy4,  WVisNBV4. 
W'/iSEy4NEy4.  Wi/2NEy4NEV4. 
W'ASEy4NEy4NEy4,  and 
W'/iEViSEV4NBV4. 

Hie  lands  described  aggregate  317.50  acres 
in  Clark  County. 

At  9  a.m.  on  January  16, 1996  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provision  of 
existing  withdrawals,  other  segregation 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  January 
16, 1996,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  9  a.m.  on  January  16, 1996  the 
lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  other 
segregation  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  December  1, 1995 
William  K.  Stowers 
Lands  Team  Lead. 

(FR  Doc  95-30539  Filed  12-14-95;  8:45  am] 
BHJJNQ  COM  431M4&P 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Speclas 
Permits 

agency:  Fish  and  WUdlife  Service, 
Interior. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
Region  1  of  the  U.S.  Fish  and  Wildlife 
Service  has  issued  the  following 
permits,  between  April  1, 1995  and 
September  30, 1995,  for  incidental  take 
of  threatened  or  endangered  species 
fiom  applications  duly  received 
according  to  section  10  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Each  permit  listed  as 
issued  was  granted  only  after  it  was 
determined  to  be  applied  for  in  good 
Eaith.  and  that  it  was  consistent  with  the 
Act  and  applicable  regulations. 


Name 


Fieldstone/La  Costa  As- 
sociates and  city  of 
Carlsbad 

Cfty  of  Wateriord,  CA.  .. 

Murray  Pacific  Corpora- 
tion   

dark  County;  Cities  of 
Las  Vegas  Nortti  Las 
Vegas,  Henderson, 
Boulder  City,  and 
Mesquite,  NV.;  Ne- 
vada Department  of 
Transportation 

Estate  of  Edward  V. 
Regli  

Nevada  Division  of 
State  Parlts  


Permit 
No. 


Issu- 
ance 
date 


795759 
801047 

777837 


801045 
803749 
804120 


6/7/95 
6/9/95 

6/26/95 


7/11/95 

8/30/95 

9/1/95 


FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Division  of  Consultation  and 
Conservation  Planning.  U.S.  Fish  and 
Wildlife  Service.  911  NE  11th  Avenue, 
Portland,  Oregon  97232-4181  (503- 
231-6241).  Please  refer  to  the  permit 
number  listed  above  when  requesting 
information. 

Dated:  December  8, 1995. 

Thomas  J.  Dwyer, 

Deputy  Regional  Director.  Region  1  Portland. 
Oregon. 

(FR  Doc.  95-30567  Filed  12-14-95;  8:45  am] 

BILUNQ  CODE  4S10-SS-P 


DEPARTMENT  OF  INTERIOR 

Fish  and  Wildllfa  Service 

Availability  of  a  Draft  Environmental 
Impact  Statamant/Environmental 
ImfMct  Report  and  Receipt  of 
Applications  for  Incidental  Take 
Pennits  Assodatad  WHti  a  Natural 
Community  Conaervation  Plan/Hal}itat 
Conservation  Plan  for  the  Central  and 
Coastal  Subregion,  Orange  County, 
California 

agency:  Fish  and  Wildlife,  hiterior. 
ACTION:  Notice  of  availability. 


summary:  Orange  County  (lead 
applicant),  the  University  of  California 
at  Irvine,  the  Transportation  Corridor 
Agency,  Metropolitan  Water  District, 
Santiago  County  Water  District.  Irvine 
Ranch  Water  District,  The  Irvine 
Company,  Chandis-Sherman 
Companies,  and  Southern  California 
Edison  each  have  applied  to  the  Fish 
and  Wildlife  Service  (Service)  for  75- 
year  incidental  take  pennits  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
In  addition,  the  Service  anticipates  that 
the  cities  of  Anaheim,  Costa  Mesa, 
Irvine,  Laguna  Beach,  Laguna  Niguel, 
Lake  Forest,  Newport  Beach,  Orange, 
and  Tustin  also  will  apply  for 
individual  permits.  This  notice  advises 
the  public  that  the  application  package 
for  these  related  permits  is  available  for 
pubUc  review.  The  package  includes  a 
Natural  Community  Conservation  Plan/ 
Habitat  Conservation  Plan  (NCCP/HCP) 
for  the  Central  and  Coastal  Subregion  of 
Orange  County,  a  draft  Implementing 
Agreement  (lA),  and  a  draft  joint 
programmatic  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EK). 

The  proposed  incidental  take  would 
occur  due  to  habitat  loss  resulting  from 
residential,  commercial,  and 
recreational  developments  with 
associated  infrastructure.  The  proposed 
permits  would  authorize  the  incidental 
take  of  the  threatened  coastal  California 
gnatcatcber  [Polioptila  califomica 
caUfomica)  and  endangered  peregrine 
falcon  (Falco  peregrinus).  Under  special 
conditions,  incidental  take  also  would 
be  authorized  for  the  endangered 
Riverside  fairy  shrimp  {Streptocephalus 
woottoni),  southwestern  arroyo  toad 
[Bufo  microscaphus  califomicus),  least 
Bell's  vireo  [Vireo  bellii  pusillus), 
southwestern  willow  flycatcher 
(Empidonax  trailUi  extimus),  and 
Pacific  pocket  mouse  [Perognatbus 
lorigimembris  pacificus). 

The  permit  applicants  also  request 
coverage  of  an  additional  35  unlisted 
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species  (9  plant,  26  animal),  including 
3  proposed  specios  that  occur  within  the 
NCCP/HCP  area.  The  NCCP/HCP 
proposes  to  conserve  all  35  species 
according  to  standards  required  for 
listed  species  under  the  Act.  Unlisted 
covered  species  Would  be  named  on  the 
permits  with  dela(yed  effiBCtive  dates. 
Barring  unforese^  circumstances, 
incidental  take  o<the  unlisted  covered 
species  would  be  authorized  upon  their 
listing  under  the  Act.  Concurrent  with 
the  proposed  issuance  of  the  Federal 
permits,  the  California  Department  of 
Fish  and  Game  proposes  to  issue 
managranent  autliorizations  for  the  42 
species  under  section  2081  of  the 
California  Endangered  Species  Act. 

Ahhough  the  HCCP  has  focused  on 
coastal  sage  scrub  (CSS)  habitat,  in 
keeping  with  the  legislative  intent  of  the 
California  NCCP  Act  of  1991  to  protect 
multiple  habitat  types,  the  applicants 
propose  to  protect  4  additional  habitat 
types  to  the  exteat  that  no  additional 
mitigation  or  compensation  would  be 
required  of  participating  landowners 
should  any  species  dependent  on  these 
.habitats  be  listed  during  the  75-year 
permit.  These  habitat  types  are:  oak 
woodlands,  Tecate  cypress  forest,  cliff 
and  rock,  and  cheparral  (coastal  subarea 
only).  Should  an(y  species  dependent  on 
these  habitats  bei  listed,  the  10(a)(1)(B) 
permits  would  become  effective  as 
described  above. 

Federal  approval  of  the  NCCP/HCP  is 
required  as  part  of  the  special  4(d)  rule 
for  the  coastal  California  gnatcatcher  (58 
FR  65088).  Incidental  take  of  the 
gnatcatcher  is  allowed  under  section 
4(d)  of  the  Act  i(  take  results  from 
activities  conducted  pursuant  to  the 
NCCP  Act,  NCCP  Process  Guidelines, 
and  NCCP  Soutlem  Cahfomia  Coastal 
Sage  Scrub  Conservation  Guidelines. 

An  EIS/EIR  has  been  prepared  in 
order  for  the  Se^ice  to  comply  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  for  the  County  and  cities  to 
comply  with  tht  California 
Environmental  Quality  Act  (CEQA).  The 
EIS/EIR  evaluates  the  effects  on  the 
human  environment  of  the  proposed 
action:  issuance  of  incidental  take 
permits  and  matiagement 
authorizations,  end  approval  of  the 
NCCP/HCP  and  lA.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act  and  NEpA  regulations  (40  CFR 
1506.6).  i 

Comments  am  requested  on  the 
NCCP/HCP,  lA,  and  EIS/EIR.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  thd  pubUc. 


UMI 


DATES:  Written  comments  on  the  permit 
application  and  EIS/EIR  should  be 
received  on  or  before  Janujffy  29. 1996. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Gail  C  Kobetich,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carlsbad,  California  92008;  facsimile 
619-431-9618. 

FOR  FURTHER  INFORMATION  COMTACT:  Ms. 
Unda  R.  Dawes,  Ph.D..  Fish  and 
Wildlife  Biologist,  at  the  above  address 
(619-431-9440).  or  Mr.  Tim  Neely. 
Plaiming  and  Zoning  Administrator, 
Orange  County  Environmental 
Management  Agency  (714-834-2252). 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Individuals  wishing  copies  of  the 
application  and  EIS/EIR  for  review 
should  immediately  call  Dr.  Dawes  or 
Mr.  Neely  at  the  above  telephone 
numbers.  These  documents  will  be 
available  for  public  inspection  at  local 
libraries  and  at  the  above  offices,  by 
appointment,  during  normal  business 
hours.  Please  call  Mr.  Neely  for  a  list  of 
libraries  housing  the  docimients. 

Background 

The  "take"  of  threatened  and 
endangered  species  is  prohibited  under 
section  9  of  the  Act  and  its 
implementing  regulations.  Take  is 
defined,  in  part,  as  killing,  harming,  or 
harassing  listed  species,  including 
significant  habitat  modification  that 
results  in  death  of  or  injury  to  listed 
species.  Under  limited  circumstances, 
the  Service  may  issue  permits  to  take 
listed  species  if  such  taking  is  incidental 
to  otherwise  lawful  activities. 
Regulations  governing  permits  are  found 
at  Title  50  Code  of  Federal  Regulations 
17.22  and  17.32. 

The  NCCP/HCP  subregional  planning 
area  covers  208.000  acres,  with  104,000 
acres  remaining  as  natiiral  lands  which 
are  subject  to  intense  development 
pressure.  Exclusive  of  the  Cleveland 
National  Forest,  the  subregion  contains 
30.833  acres  of  CSS  supporting 
approximately  600  pairs  of  California 
gnatcatchers.  The  NCCP/HCP  proposes 
the  conversion  of  7,395  acres  (24%)  of 
CSS  habitat  which  could  resuh  in 
incidental  take  of  approximately  109 
pairs  of  California  gnatcatchers  by 
participating  landowners.  This  level  of 
take  is  considered  fully  mitigated  by  the 
NCCP/HCP.  Twenty  additional  pairs  of 
gnatcatchers  potentially  may  be  taken 
by  non-participating  landowners.  These 
landowners  would  have  the  option  of 
paying  a  mitigation  fee.  or  undertaking 
an  individual  HCP  or  Sectiim  7 
consultation  under  the  Act 


As  mitigation  for  the  proposed 
incidental  take,  the  applicants  propose 
the  establishment  of  a  38.738-acre 
reserve,  including  12  of  13  major 
vegetative  communities  present  within 
the  subregion.  The  reserve  would 
contain  more  than  18,800  acres  of  CSS. 
7,300  acres  of  chaparral,  6,100  acres  of 
grasslands,  1,800  acres  of  riparian 
habitat,  950  acres  of  woodland,  and  200 
acres  of  forest.  The  NCCP/HCP  contains 
a  comprehensive  management  plan 
including,  but  not  limited  to,  fire 
management,  grazing  management, 
management  of  recreation  and  public 
access,  and  habitat  restoration.  The 
foregoing  actions  would  be  funded 
through  the  creation  by  participating 
landowners  of  an  endowment  in  excess 
of  $10.6  million,  and  by  mitigation  fees 
contributed  by  non-participating 
landowners  who  elect  to  use  this  option 
rather  than  pursue  an  individual  HCP. 
Additionally,  to  supplement  the  reserve. 
3.990  acres  would  be  designated  as 
either  special  linkage  or  existing  use 
areas  and  3.960  acres  would  remain  as 
public  open  space.  The  application  also 
proposes  planning  guidelines  for  the 
North  Ranch  area  which  are  protective 
of  the  reserve  and  subregional 
biodiversity. 

Incidental  take  of  other  listed  species 
which  potentially  occur  within  the 
subregion  would  be  subject  to 
conditions  specific  for  each  species.  In 
general,  minor  occurrences  would  be 
mitigated  by  habitat  enhancement  or 
restoration  within  the  reserve. 
Occurrences  which  represent  significant 
conservation  value  would  be  handled 
on  a  case-by-case  basis.  No  take  would 
be  authorized  in  the  North  Ranch  policy 
plan  area.  Specific  provisions  for  the 
pocket  mouse  include  the  creation  of  a 
temporary  22-acre  reserve  on  the  Dana 
Point  headlands  and  $700,000  to  study 
alternative  conservation  measures. 

In  compliance  with  NEPA.  the  EIS/ 
EIR  examines  the  envirorunental 
impacts  of  issuing  the  proposed 
incidental  take  permit  and  the  effects  of 
implementing  the  proposed  habitat 
conservation  plan  and  alternative 
conservation  plans.  Although  dozens  of 
alternative  conservation  configurations 
and  mechanisms  were  considered,  the 
EIS/EIR  analyzes  4  alternatives  in  detail, 
including  the  proposed  action. 

All  individuals  and  agencies  are 
urged  to  comment  on  the  EIS/EIR, 
NCCP/HCP.  and  lA.  All  comments 
received  by  the  closing  date  will  be 
considered  in  finalizing  NEPA 
compliance  and  permit  issuance  or 
denial. 
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Dated:  December  6. 1995. 

Thomas  J.  Dwyer, 

Deputy  Regional  Director,  Region  1  Portland, 
Oregon. 

(FR  Doc.  95-30350  Filed  12-14-95;  8.45  am) 

BILUNG  COO€  4310-a5-P 


INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  to  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  The  parent  corporation  and 
principal  office  is:  ARR-MAZ 
PRODUCTS,  L.P..  621  Snively  Avenue, 
Winter  Haven.  FL  33880.  941-293- 
7884. 

2.  llie  wholly  owned  subsidiary 
which  will  participate  in  the  operation 
is:  AMP  Trucking.  Inc..  1001  ^jfnerican 
Superior  Blvd.,  Winter  Haven.  FL 
33880. 941-293-7884. 

States  of  Incorporation  are:  Delaware, 
Florida,  Louisiana,  North  Carolina. 
Vernon  A.  Williams, 
Secretary. 

FR  Doc.  95-30560  Filed  12-14-95;  8:45  am] 
BHJJNQ  CODE  7e3S-«1-M 


[Rnanoe  Docket  Ho.  32814] 

Qateway  Wastam  Railway  Company; 
Trackage  Rights  Exemption;  The 
Atchison,  Topeka  and  Santa  Fe 
Railway  Comjpany 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  (ATSF)  has  agreed  to 
grant  limited  local  trackage  rights  to 
Gateway  Western  Railway  Company 
(GWWR)  over  approximately  8.3  miles 
of  rail  line  from  milepost  1.7  at  Santa  Fe 
Junction  in  Kansas  City,  MO,  to 
milepost  10.0  at  Morris,  KS.' 

GWWR  contends  that  the  trackage 
rights  wall  allow  it  access  to  two 
shippers  on  ATSF's  line  in  Kansas  City, 
KS.  Accordingly,  those  two  shippers 
will  obtain  additional  rail  service 
options  and  GWWR  will  have  new 
potential  sources  of  traffic.  The  trackage 
rights  were  to  become  effective  on 
December  1, 1995. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 


'  On  December  1, 1995,  GWWR  filed  a  corrected 
statement  with  regard  to  the  milepost  markers  and 
the  approximate  total  mileage  involved  in  this 
transaction.  This  notice  includes  the  updated 
figures. 


or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  ^  and  served  on:  Thomas  J. 
Litwiler,  Oppenheimer  Wolff  & 
Donnelly,  Two  Prudential  Plaza,  45th 
Floor,  180  North  Stetson  Avenue, 
Chicago,  IL  60601. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.CC.  653  (1980). 

Decided:  December  8, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  OfRce  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc  95-305&1  Filed  12-14-95;  8:45  am) 

BIUJNQ  OOOE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Doci(0tNa94-3iq 

HaroM  R.  Schwartz,  M.D.;  Denial  of 
Application 

On  March  2, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  E)rug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Harold  R.  Schwartz, 
M.D.,  (Re^randent)  of  Houston,  Texas, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  deny 
his  application  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f),  as 
being  inconsistent  with  the  public 
interest.  Specifically,  the  Order  to  Show 
Cause  alleged  that: 

(1)  hi  February  1992,  a  DEA  audit  of 
a  Houston  area  pharmacy,  and  a 
subsequent  review  of  prescription 
records,  revealed  that  in  1991  and  early 
1992,  the  Respondent  routinely 
prescribed  combinations  of  Tylenol 
with  codeine.  Valiiun.  and  Phenergan 
with  codeine,  to  numerous  individuals 
when  he  knew  or  should  have  known 
that  the  combination  of  these  drugs  was 
highly  abused  on  the  streets. 


'  Legislation  to  sunset  the  Commission  on 
Decen^wr  31, 1995.  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 


(2)  On  March  24,  April  7,  and  April 
21, 1992,  the  Respondent  prescribed  24 
Tylenol  No.  4  and  18  Valium  10  mg.  to 
an  undercover  officer  for  no  legitimate 
medical  reason. 

(3)  Following  the  execution  of  a 
Federal  search  warrant  at  the 
Respondent's  office  of  July  7, 1992,  the 
Respondent  voluntarily  surrendered  his 
DEA  Certificate  of  Registration, 
AS0873198,  as  well  as  his  State  of  Texas 
Controlled  Substances  Registration 
Certificate.  However,  on  February  1 , 
1993,  his  Texas  Controlled  Substances 
Registration  Certificate  was  reinstated. 

On  March  31, 1994,  the  Respondent, 
through  coimsel,  filed  a  timely  request 
for  a  hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in 
Houston,  Texas,  on  November  9. 1994, 
before  Administrative  l^w  Judge  Mary 
Ellen  Bittner.  At  the  hearing  both  parties 
called  witnesses  to  testify  and 
introduced  documentary  evidence,  and 
after  the  hearing,  counsel  for  both  sides 
submitted  proposed  findings  of  fad, 
conclusions  of  law  and  argument.  On 
March  2, 1995,  Judge  Bittner  issued  her 
Opinion  and  Recommended  Ruling, 
recommending  that  the  Respor  'ent's 
application  be  denied.  Neither  ,  arty 
filed  exceptions  to  her  decision,  and  on 
April  5, 1995,  Judge  Bittner  tra...  mitted 
the  record  of  these  proceedings  io  the 
Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  eni'-'jty, 
and  pursuant  to  21  CFR  1316.6' ,  hereby 
issues  his  final  order  based  upoi 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Ruling. 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge,  and  his  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any  . 
failure  to  mention  a  matter  of  fact  of 
law. 

The  IDeputy  Administrator  finds  that 
on  January  19. 1993.  the  Respondent 
Prepared  an  Application  for  Registration 
under  the  Controlled  Substances  Act  of 
1970  as  a  practitioner  for  handling 
controlled  substances  in  Schedules  II 
through  V.  The  Respondent  has 
practiced  medicine  in  Houston,  Texas, 
since  1951.  At  the  hearing  before  Judge 
Bittner,  the  Respondent  testified  Uiat  he 
maintained  a  solo  practice  in  internal 
medicine  consisting  mostly  of  poor 
patients,  some  of  whom  were  covered 
by  Medicare  or  Medicaid.  The 
Respondent  further  stated  that  his  wife 
had  died  in  1987,  and  that  he  resided 
with  his  son,  who  suffered  ht)m  panic 
disorder  and  was  unable  to  leave  home. 
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He  testified  that  he  y/as  the  sole 
provider  for  his  son* 

At  the  hearing,  a  DEA  Diversion 
Investigator  testifie4  that  during  an 
audit  of  a  Houston  Pharmacy  on  January 
27, 1992,  he  discovered  that  several 
individuals  had  received  prescriptions 
from  the  Respondeat  for  a  combination 
of  Tylenol  No.  4  or  t'henergan  with 
codeine,  and  Valium  or  Xanax.  The 
Investigator  testified  that  the 
prescriptions  were  fnusual  because  of 
the  combination  of  $ubstances 
prescribed,  and  because  many  of  the 
prescriptions  were  written  to  different 
patients  claiming  tl^  same  address. 
Further,  the  Resp'ortdent  had  issued 
these  prescriptions  to  individuals  who 
were  also  receiving  prescriptions  for 
ccmtrolled  substance  firom  other 
physicians.  Tylenol  No.  4  with  codeine, 
Phenergan  with  cocjeine,  VaUum,  and 
Xanax  are  all  controlled  substances.  The 
investigator  also  stated  that  the 
combinatioD  of  controlled  substances 
prescribed  by  the  Respondent  were 
popular  with  crack  cocaine  users,  who 
take  these  drugs  to  ease  the  "high" 
induced  by  cocainoi 

In  February  1992^  the  Investigator 
performed  surveys  6f  prescriptions 
issued  by  the  Resp(fndent  ht>m  March 
1991  through  April  1992,  at  seven 
Houston-area  pharmacies,  finding  that 
the  Respondent  wrote  seventy-nine 
prescriptions  for  a  total  of  3,851  dosage 
units  of  controlled  f  ubstances.  As  a 
result  of  this  inforn^ation,  the 
Investigator  implenlented  an  undercover 
investigation  of  the  Respondent  with  the 
assistance  of  a  Detective  bom  the  Harris 
County.  Texas,  Shefiff  s  Department.  On 
all  of  the  detective'fundercover  visits  to 
the  Respondent's  office,  the  Detective 
wore  a  transmitter,  pnd  transcripts  of  his 
conversations  withtthe  Respondent  were 
in  evidence.  . 

At  the  hearing,  tlie  Detective  testified 
that  on  March  24, 1J992,  he  went  to  the 
Respondent's  office,  he  did  not 
complain  of  any  mfdical  ailments,  but 
that  he  did  tell  the  Respondent  that  he 
wanted  Tylenol  No.  4  because  "I  just 
kinda  chill  out,  I  feel  good,  it  makes  me 
feel  real  good."  Th^  Respondent  took 
the  Detective's  blood  pressure  and 
conducted  a  very  brief  examination. 
After  providing  the|  Detective  with  a 
warning  about  the  (ise  of  the  controlled 
substances  he  had  requested,  the 
Respondent  gave  the  Detective  a 
prescription  for  24  Tylenol  No.  4, 18 
Valium  10  mg..  ancj  Procardia,  a  non- 
controlled  substance,  for  high  blood 
pressure.  The  Respondent  prescribed 
the  Tylenol  No.  4  for  "lower  back  pain." 
although  the  Detective  did  not  complain 
of  this  condition. 
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On  April  7, 1992,  the  Detective  again 
visited  the  Respondent,  who  took  his 
blood  pressure,  but  did  not  examine 
him.  The  Respondent  again  admonished 
the  Detective  about  the  addictive 
potential  of  Valiiun  and  Tylenol  No.  4. 
but  then  issued  prescriptions  for  18 
Valium  10  mg.,  24  Tylenol  No.  4.  and 
for  a  non-controlled  substance.  Also,  on 
April  21, 1992,  the  Detective  visited  the 
Respondent,  who  again  admonished 
Jiim  regarding  the  use  of  Tylenol  No.  4, 
asked  him  if  he  needed  Valium,  and 
prescribed  18  Valium  10  mg.,  24 
Tylenol  No.  4,  and  a  non-controlled 
substance.  The  Detective  testified  that 
the  Respondent  did  not  examine  him 
beyond  taking  his  blood  pressure,  and 
when  asked,  Oie  Detective  had  told  him 
that  he  did  not  have  back  pain. 

On  July  7.  1992,  the  Investigator 
executed  a  search  warrant  and  a  grand 
jury  subpoena,  seizing  various  records 
ftt)m  the  Respondent's  office,  to  include 
the  patient  chart  for  the  Detective  as 
well  as  other  patients'  charts.  The 
Investigator  informed  the  Respondent  of 
the  reason  for  the  execution  of  both  the 
subpoena  and  the  search  warrant,  and 
following  these  discussions,  the 
Respondent  voluntarily  surrendered  his 
DEA  Certificate  of  Registration,  as  well 
as  his  Texas  State  controlled  substances 
registration. 

At  the  hearing  before  Judge  Bittner, 
Dr.  Joseph  Coppola,  an  associate 
professor  of  emergency  medicine  and 
internal  medicine  at  the  University  of 
Texas  Medical  School,  testified  that  on 
July  22.  1992,  he  had  reviewed  several 
of  the  Respondent's  records,  including 
the  Detective's  treatment  record.  Dr. 
Coppola  than  testified  about  his 
findings  as  to  individual  patient's 
records,  concluding  that  in  six  instances 
the  Respondent  had  prescribed 
controlled  substances  in  "inappropriate 
and  |in  some  instances)  dangerous" 
combinations,  and  that  the 
Respondent's  charts  contained 
incomplete  histories  and  lacked 
physical  examination  notations 
adequate  to  justify  the  prescriptions 
issued  to  the  patients.  Dr.  Coppola 
stated  that  in  some  charts  the  patient 
would  make  multiple  visits,  complain  of 
the  same  symptoms  each  visit,  and  yet 
the  Respondent  would  prescribe 
controlled  substances  without 
conducting  tests  or  using  other 
diagnostic  techniques  to  determine  the 
cause  of  the  patient's  continuing 
condition.  Dr.  Coppola  testified  that  in 
some  instances  the  patients'  conditions 
did  not  justify  the  controlled  substances 
prescribed  over  the  extended  period  of 
time  reflected  in  the  patients'  records. 
He  observed  that  in  many  of  the  cases 
he  had  reviewed,  the  controlled 


substances  prescribed  by  the 
Respondent  were  not  appropriate, 
"[bjecause  of  their  propensity  toward 
habituation,  addiction,  withdrawal 
syndromes,  harm  to  the  patient, 
inability  to  perform  normal,  everyday 
functions  to  include  driving  an 
automobile  *  *  •  certainly  this 
combination  of  medications  in  a  person 
is  detrimental  and  harmful  on  a  long- 
term  basis."  Dr.  Coppola  stated  that  in 
several  instances  the  patients'  records 
indicated  that  the  patients  were 
exhibiting  drug-seeking  behavior. 

Dr.  Coppola,  after  reviewing  the  chart 
entries  for  the  Detective,  testified  that  if 
he  had  had  a  patient  who  acted  in  the 
manner  of  the  Detective,  "lijn  a 
dignified,  professional  way,  I  would 
throw  him  out  of  my  office  *  *  * 
because  he  is  drug-seeking."  Further,  he 
testified  that  Tylenol  No.  4  and  Valium 
were  not  substances  prescribed  to  treat 
high  blood  pressure,  and  that  the 
transcripts  of  the  Detective's  subsequent 
visits  reinforced  his  opinion  that  the 
Detective  was  engaging  in  drug-seeking 
behaviOT.  I>r.  Coppola  also  testified  that 
the  Respondent's  prescribing  of 
controlled  substances  in  the 
combinations  prescribed  to  the 
Detective,  a  non-addicted  person,  could 
result  in  symptoms  ranging  from 
extreme  somnolence,  motor  inability, 
respiratory  arrest,  to  even  death.  Finally, 
Dr.  Coppola  concluded  that  the 
Respondent  did  not  prescribe  controlled 
substances  in  the  usual  course  of 
professional  practice,  nor  for  a 
legitimate  medical  purpose. 

The  Respondent  testified  that  he 
prescribed  tranquilizers  as  sti-ess- 
reducers  for  hypertensive  patients,  and 
that  even  if  he  had  known  the  Detective 
was  a  law  enforcement  officer  he  would 
have  prescribed  Valium  and  Tylenol, 
because  the  Respondent  "found  he  was 
a  sick  man."  The  Respondent  also  stated 
that  Dr.  Coppola  was  "right  to  a  degree" 
with  respect  to  the  Respondent's 
treatment  of  the  other  patients,  because 
the  ccHitrolled  substances  he  prescribed 
were  addictive,  but  he  "really  didn't 
know  that  these  were  street  substances." 
He  testified  that  he  had  not  knowingly 
treated  anyone  who  used  crack 
concaine,  and  he  averred  that  he  did  not 
use  very  good  judgment:  "I  was  too 
trusting.  I  was  taken  advantage  of." 
Further,  the  Respondent  conceded  that 
he  kept  poor  records,  and  that  he  would 
not  repeat  his  misconduct. 

However,  he  also  testified  that  he 
"really  didn't  agree"  with  the  Texas 
State  Board  of  Medical  Examiners' 
finding  that  he  had  prescribed 
controlled  substances  to  the  Detective 
for  a  nontherapeutic  purpose  or  in  a 
nontherapeutic  manner.  Further,  he 
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stated  that  he  had  surrendered  his 
controlled  substances  registrations 
because  the  Investigator  had  advised - 
him  that  he  could  probably  avoid  action 
by  a  grand  jury  if  he  so  acted,  but  that 
by  signing  the  surrenders,  he  had  not 
intended  to  admit  to  any  wrongdoing. 
Finally,  the  Respondent  testifieid  about 
his  need  for  his  DEA  Certificate  of 
Registration  in  order  to  continue 
emotively  his  medical  practice. 

The  record  also  demonstrates  that  on 
December  15, 1992,  the  grand  jiuy  had 
advised  the  Texas  court  that  it  had 
failed  to  find  a  bill  of  indictment  against 
the  Respondent,  and  on  February  1. 
1993.  the  Respondent's  state  privileges 
to  handle  controlled  substances  were 
restored.  Further,  on  March  18, 1994, 
the  Respondent  appeared  before  the 
Medical  Board,  and  on  April  14, 1994, 
the  Respondent  and  the  Medical  Board 
entered  into  an  Agreed  Order.  The 
Agreed  Order  reflected  that  the 
Respondent  had  practiced  medicine  in 
Texas  for  forty-nine  years  with  no 
documented  problems  or  disciplinary 
actions.  However,  the  Medical  Board 
found  that  the  Respondent  had 
prescribed  or  administered  a  drug  or 
treatment  "that  was  nonthera{>eutic  in 
nature  or  in  the  manner  in  which  [it] 
was  administered  or  prescribed,"  and 
that  he  had,  thereby,  violated  the 
Medical  Practice  Act  of  Texas.  The 
Medical  Board  then  ordered  that  the 
Respondent's  medical  license  be 
restricted  for  three  years,  and  that 
various  conditions  be  imposed  upon  his 
practice,  including  that  he  attend  at 
least  fifty  hours  per  year  of  continuing 
medical  education,  to  include  at  least 
six  hours  pertaining  to  recordkeeping  or 
risk  management.  Further,  another 
physician  was  to  monitor  or  supervise 
his  medical  practice. 

Piu^uant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  a 
pending  application  for  a  DEA 
Certificate  of  Registration  if  he 
determines  that  granting  the  registration 
would  be  inconsistent  with  the  public 
interest.  Section  823(f)  requires  that  the 
following  factors  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 


These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  J.  Schwarz,  Jr.,  M.D.,  54  FR 16422 
(1989).  In  this  case,  the  Deputy 
Administrator  agrees  with  Judge  Bittner 
that  factors  one,  two,  and  four  are 
relevant  in  determining  whether 
granting  the  Respondent's  pending 
application  would  be  inconsistent  with 
the  public  interest. 

As  to  factor  one,  "recommendation  of 
the  appropriate  state  licensing  board," 
relevant  evidence  includes  the 
agreement  signed  by  the  Respondent 
and  the  Medical  Board,  wherein  the 
Medical  Board  found  that  the 
Respondent's  conduct  in  prescribing 
controlled  substances  to  the  Detective 
violated  the  Medical  Practice  Act  of 
Texas.  In  response,  in  April  1994,  the 
Medical  Board  placed  restrictions  upon 
the  Respondent's  license  to  practice 
medicine,  to  include  requiring  the 
acquisition  of  continued  medical 
education.  The  restrictions  are  in  effect 
for  three  years.  Further,  the  record 
demonstrates  that  the  Texas  Department 
of  Public  Safety  has  reissued  the 
Respondent's  controlled  substances 
registration,  but  evidence  detailing  the 
circumstances  surrounding  the 
reinstatement  are  not  in  the  record. 
As  to  factor  two,  "the  applicant's 
experience  in  dispensing  *  *  * 
controlled  substances,"  the 
preponderance  of  the  evidence 
demonstrates  that  the  Respondent 
dispensed  controlled  substances  to  a 
E)etective  without  a  legitimate  medical 
purpose  and  outside  the  usual  course  of 
professional  practice.  Specifically,  Dr. 
Coppola  provided  that  conclusion  after 
reviewing  the  Detective's  medical  chart 
and  the  transcript  of  the  conversations 
between  the  Detective  and  the 
Respondent  preceding  the  Respondent's 
issuing  prescriptions  to  the  Detective. 
Further,  after  reviewing  medical  charts 
and  prescription  patterns  in  five  other 
cases,  Dr.  Coppola  also  concluded  that 
the  Respondent  prescribed  controlled 
substances  to  these  patients  in 
"inappropriate  and  (in  some  instances] 
dangerous"  combinations,  despite  the 
fact  that  these  patients  were  exhibiting 
drug-seeking  behavior. 

As  to  factor  four,  "(cjompliance  with 
applicable  State,  Federal,  or  local  laws 
relating  to  controlled  substances."  the 
record  reflects  that  the  Grand  Jury 
declined  to  issue  an  indictment  seeking 
criminal  prosecution  against  the 
Respondent  after  reviewing  evidence  of 


his  behavior  during  the  same  period  as 
reviewed  in  this  proceeding.  However, 
the  Medical  Board  found  that  the 
Respondent's  conduct  did,  in  fact, 
violate  the  Medical  Practice  Act  of 
Texas,  and  it  levied  discipline  under 
that  statute  in  response  to  its  finding. 
The  Deputy  Administrator  has 
ireviously  found  that  imder  Federal 
iw,  for  a  controlled  substance 
prescription  to  be  valid,  "it  must  be 
written  by  an  authorized  individual 
acting  within  the  scope  of  normal 
professional  practice  for  a  legitimate 
medical  purpose."  Harlan  J. 
Borcherding,  D.O.,  60  FR  28796,  28798 
(1995).  Although  the  Respondent  was 
authorized  to  prescribe  controlled 
substances  at  the  time  he  issued 
prescriptions  to  the  Detective,  the 
preponderance  of  the  evidence 
demonstrates  that  the  prescriptions  of 
Valium  and  Tylenol  No.  4  were  issued 
without  a  legitimate  medical  purpose 
and  outside  the  scope  of  normal 
professional  practice.  Specifically,  the 
Detective  dictated  which  controlled 
substances  he  wanted  and  ultimately 
received,  rather  than  the  Respondent,  as 
the  practitioner,  determining  the 
medication  appropriate  for  tiie  clinical 
condition  presented  by  the  Detective.  As 
Dr.  Coppola  testified,  such  prescribing 
lacked  a  legitimate  medical  purpose  and 
was  not  in  the  usual  course  of 
professional  medical  practice.  See 
Borcherding,  supra.  Therefore,  the 
Deputy  Administrator  finds,  in  light  of 
the  foregoing,  that  the  Government  has 
met  its  burden  of  proof  as  to  factors  one, 
two,  and  four. 

However,  the  Respondent  provided 
evidence  of  rehabilitation,  including  the 
Texas  Department  of  Public  Safety's 
reinstatement  of  his  controlled 
substances  registration  in  February 
1993,  and  the  agreement  with  the 
Medical  Board.  Further,  he 
acknowledged  his  recordkeeping 
failings,  and  he  requested  consideration 
be  given  to  his  full  cooperation  with  the 
investigatiqp.  llie  Respondent  also 
requested  the  Deputy  Administrator 
consider  his  lengthy  medical  career  free 
of  prior  disciplinary  action,  and  his 
need  for  his  DEA  Certificate  of 
Registration. 

However,  even  acknowledging  the 
Respondent's  rehabilitative  efforts,  the 
Deputy  Administrator  agrees  with  Judge 
Bittner's  conclusions:  "With  respect  to 
the  likelihood  of  a  recurrence  of 
misconduct,  I  realize  that  Respondent 
asserted  that  he  would  be  more  careful 
in  the  future.  However,  in  light  of  both 
the  extent  of  his  misconduct  and  his 
attempts  to  rationalize  his  behavior,  I 
am  not  persuaded  that  such  conduct 
will  not  recur."  The  Respondent's 


64452  Federal  Register  /  Vol.  60,  No.  241  /  Friday,  December  15.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  241  /  Friday,  December  15,  1995  /  Notices  64453 


tasdnKXiy  disagreeing  witli  the  Medical 
Board's  findings  qonceminfi  his  past 
conduct,  makes  questionable  his 
committment  to  change  in  his  future 
medical  practices  to  include  his 
prescribing  of  controlled  substances. 
Therefore,  the  DeDuty  Administrator 
finds  that  the  public  interest  is  best 
served  by  denying  the  Respondent's 
application  at  thei present  time.  See,  e.g., 
Sokoloffv.  Saxbe,  501  F.2d  571,  576 
(2nd  Qr.  1974)  (stating  that  "permanent 
revocation"  of  a  EEA  Certificate  of 
Reeistration  may  \te  "unduly  harA"). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C. 
823,  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  the  pending 
application  of  Hatold  R.  Schwartz.  M.D., 
be.  and  it  hereby  \s,  denied.  This  order 
is  effective  Janua^  16, 1996. 

Dated:  December  11, 199S. 


December  l 
H.  G1W1104 


Deputy  AdministiatOT. 
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DEPARTMENT  or  LABOR 

Emptoymant  StalKlarda  Administration 

Wag*  and  Hour  Division 

Minimum  Wagasifor  Faderal  and 
Faderally  Asaistad  Construction; 
Qanaral  Wage  Dftarmination  Daciaions 

General  wage  determination  decisions 
of  the  Secretary  cif  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  af  Labor  firom  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  wbich  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  medianics  employed  on 
construction  propcts  of  a  si^pilar 
character  and  in  the  localities  specified 
therein.  I 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Fart  1,  by  authority  of  the  Secretary 
of  Labor  pursuamt  to  the  provisions  of 
the  Davis-Bacon  jfVct  of  March  3, 1931, 
as  amended  (46  $tat.  1494,  as  amended, 
40  U.S.C.  276a)  apnd  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  f^m  time  to  time  be 
enacted  containi|ig  provisions  for  the 
payment  of  wageis  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  David-Bacon  Act. 
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The  prevailing  rates  and  hinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  profects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ciurent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fit)m  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
era  Parts  1  and  5.  Accordingly,  the 
appUcable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  appUcable  Federal  prevailing  wage 
law  and  29  CTO  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
firinge  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determinatioii  Decisioiis 

The  number  of  the  decisions  added  to  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 


Issued  Under  the  Davis-Bacon  and  Related 
Acts"  are  listed  by  Volume  and  State: 

Vohiate  W 

OREGON 
OR950017  (DEC.  15, 1995) 

Modificatioiu  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and  Related 
Acts"  being  modified  are  listed  by  Volume 
and  State.  Dates  of  publication  in  the  Federal 
Register  are  in  parentheses  following  the 
decisions  being  modified. 

Volume  I 

New  Jersey    

NI950003  (I'EB.  10, 1995)      , 

NJ950004  (I'EB.  10. 1995) 

NJ950007  (FEB.  10, 1995) 

NJ950015  (FEB.  10, 1995) 
New  York 

NY950003  (FEB.  10, 1995) 

NY950009  (FEB.  10, 1995) 

NY950039  (FEB.  10. 1995) 

NY950040  (FEB.  10. 1995) 

Volume  tt 

Pennyslvania 
PA950004  (FEB.  10. 1995) 
PA950040  (FEB.  10. 1995) 

Volume  m 

Florida 

FL950001  (FEB.  10. 1995) 

FL950009  (FEB.  10. 1995) 

FL950014  (FEB.  10, 1995) 

FL950017  (FEB.  10. 1995) 

FL950032  (FEB.  10. 1995) 
Geoigia    

GA950032  (FEB.  10. 1995) 

GA950039  (FEB.  10. 1995) 
Tennessee   

TN950005  (FEB.  10. 1995) 

Volume  W      r 

Illinois    

IL950001  (FEB. 

IL950002  (FEB. 

IL950003  (FEB. 

IL950008  (FEB. 

IL950011  (FEB. 

IL9S0012  (FEB. 

1L950013  (FEB. 

IL950014  (FEB. 
Illinois    

IL9S00ie  (FEB. 
Indiana 

IN950024  (FEB. 
Michigan 

MI950001  (FEB. 

MI9SO002  (FEB. 

MI950007  (FEB. 

MI950012  (FEB. 

MI950017  (FEB. 

MI950030  (FEB, 

MI950031  (FEB. 

MI950034  (FEB 

MI950046  (FEB 

MI950049 (FEB 

MI950062  (FEB 

Volume  V 
Iowa 


10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10. 1995) 
10. 1995) 

lOv  1995) 

10, 1995) 

.  10. 1995) 
10. 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10. 1995) 


IA9S0004  (FEB. 
ICansas 

KS950005  (FEB. 
Nebraska 

NE950001  (FEB. 

NE950059  (FEB. 
Texas 

TX950001  (FEB. 

TX950002  (FEB. 

TX950007  (FEB. 

TX950008  (FEB. 

TX950013  (FEB. 

TX950014  (FEB. 

TX950019  (FEB. 

TX950069  (FEB. 

TX950081  (FEB. 

Volume  VI 

Alaska 

AK9S0001  (FEB. 
Colorado 

00950002  (FEB. 

CO950003  (FEB. 

CO950005  (FEB. 

CO950006  (FEB. 

CO950007  (FEB. 

CO950008  (FEB. 

CO950009  (FEB. 

00950010  (FEB. 

CO950023  (FEB. 

CO950025  (FEB. 
Oregon 

OR950001  (FEB. 
Utah 

UT950015  (FEB. 

General  Wage  Determination  PuliliGation 

General  wage  determinations  issued  under 
the  Davis-Bacon  and  related  Acts,  including 
those  noted  above,  may  be  found  in  the 
Government  Printing  Office  (GPO)  document 
entitled  "General  Wage  Determinations 
Issued  Under  The  Davis-Bacon  and  Related 
Acts".  This  publication  is  available  at  each 
of  the  50  Regional  Government  Depositcuy 
Libraries  and  many  of  the  1.400  Government 
Depository  Lilxaries  across  the  coimty. 


10. 1995) 

10, 1995) 

10, 1995) 
10. 1995) 

10. 1995) 
10, 1995) 
10, 1995) 
10. 1995) 
10, 1995) 
10, 1995] 
10, 1995) 
10, 1995] 
10, 1995) 


10, 199S) 

10. 1995] 
10. 1995) 
10,1995) 
10, 1995] 
10, 1995] 
10, 1995) 
10. 1995) 
10, 1995) 
10, 1995) 
10. 1995] 

10. 1995) 

10. 1995] 


The  general  wage  determinations  issued 
under  Uie  Davis-Bacon  and  related  Acts  are 
available  electronically  by  subscription  to  the 
FedWorld  Bulletin  Board  System  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of  Commerce 
at  (703)  487-4630. 

Hard-copy  subscriptions  may  be  puirchased 
from:  Superintendent  of  Docimients.  U.S. 
Government  Printing  Office,  Washington,  DC 
20402,  (202]  512-1800. 

When  ordering  hard-copy  8ubscription(8], 
be  sure  to  specify  the  Statefs]  of  interest, 
since  subscriptions  may  be  ordered  for  any 
or  all  of  the  six  separate  volumes,  arranged 
by  State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February]  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by  each 
volume.  Throughout  the  remainder  of  the 
year,  regular  weekly  updates  are  distributed 
to  subsaibers. 

Signed  at  Washington,  DC,  this  8th  day  (rf 
December  1995. 

MiilipJ.Gloes. 

Chief,  Branch  of  Construction  Wage 
Determinations. 

(FR  Doc.  95-30391  Filed  12-14-95;  8:45  am] 
wuMQ  cooe  4sie-zr-M 


Employmant  and  Training 
Adminiatration 

Invastigations  Regarding  CarHficationa 
of  Eligibility  To  Apply  for  Worlwr 
Adjuatmant  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 

Appendix 

[Petitmns  instituled  on  12/04/9^ 


Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  ehgible  to  apply  for 
adjustment  assistance  under  Title  H, 
(Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  December 
26. 1995. 

hiterested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
26, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C  this  4th  day  of 
December,  1995. 

RuaselKile, 

Acting  Pmgram  Manager.  Policy  6- 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 


31,664 

31,665 

31.666 

31,667 

31,666 

31.668 

31,670 

31.671 

31.672 

31.673 

31,674 

31.675 

31.676  . 

31,677 

31,678. 

31.679  . 

31,680. 

31,601  , 

i>1,682  . 

3 1.683  . 


Sul)ject  finn  (petittoners) 


AE  Clevite  (Wkrs)  

AT&T  Microelectronics  (IBEW) 

Allied  Signal  (Wkrs)  

Amity  Leattter  Produds  Co  (Comp) 
Amity  Leattier  Products  Co  (Comp) 

Arco  Corp.  (Wlro) „ 

BAB  Shoe  Co  (Comp)  

Boise  Cascade  (CJA) 

CMC  Apparel  (Comp)  , 

Cental  Operating  Co.  (Wkrs) 

Columbia  Natural  Resource  (Comp) 

Excel  Products  (Wkrs)  

Ruor  Daniel  (NPOSR),  IrK  (Wkrs)  .. 
HBC  Barge  Inc.  Plant  *80  (Wkrs) .... 

Horowitz/Rae  Book  Mfg.  Q  

Hydra-Co  Enterprises  (Wkrs) 

Indian  Creek  Apparel  (Wkrs)  _. 

Ithaca  industries,  Inc  (Comp)  

tttiaca  irxiustries,  Inc  (Comp)  

Itttaca  Ipdustries.  'nc  (Comp)  


Locatkxi 


Wauseon,  OH  _ „. 

Clark.  NJ 

Eatontown.  NJ 

Albuquerque.  NM 

GoWsboro.  NC 

Dallas.  TX  

Paoli.  IN  

LaGrande,  OR 

Evergreen,  AL 

New  Haven,  WV  

Charleston.  WV 

Clifton.  NJ  _... 

Casper.  WY 

BrownsviHe,  PA 

FaWlekl.  NJ 

Syracuse,  NY 

Okotona.  MS 

Chadboum,  NC  . 

RobersonvWe,  NC 

Lakeland.  QA 


Date  of 
petitkm 


11/16/95 
11/13/95 
1(V20/95 
11/22/95 
11/21/95 
11/06/95 
11/15/95 
11/20/95 
11/17/95 
11/14/95 
11/2(V95 
11/14/95 
11/17/95 
11/17/95 
10/31/95 
10/25/95 
11/16/95 
11/16/95 
11/16/95 
10/30/95 


Product(s) 


Replacement  Auto  Parts. 

Underwirter  Convnunicatkxi  Repeaters. 

Printed  Circuit  Boards. 

Men's  &  Ladies'  Leather  Products. 

Men's  &  Ladies  Leather  Products. 

Oil  and  Gas. 

Slippers. 

Saw  Mii^-Pine  &  Fir. 

Sew  Bras. 

Electricity. 

OH  and  Gas. 

Soap  &  Air  Freshr>ers. 

CnxteOil. 

River  Barges. 

Printing  &  Binding  of  Books. 

Electricity. 

Men's  Pants/Slacks 

Men's  Briefs  &  T-Shirts 

Men's  Briefs  &  T-Shirls 

Ladies' Panties 
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APPENDIX— Continued 
[PetitkNis  Instituted  on  12/04/95] 

TA-W 

Subject  firm  (petitioners) 

Localkxi 

Date  of 
petition 

Prodiict(s) 

31.684 

31.685  ..... 

31.686  .... 

31.687  ..... 

31.688  .„.. 

31.689 

31.690 

31.691  

31.692  ..... 

31.693  ..... 

31.694  ..... 

31.695  ..... 

31.696 

31.697  ..... 

31.698 

31.699 

31.700 

31.701  

31.702  ..... 

31.703  ..... 
31,704 

31.705  ..... 

31.706  ..... 

31.707 

31.708 

Lamsteel  Coip  o«  America  (lUE)  _ 

Lee  Apparel  (UFCW) - 

Maxless  Tedwotogies  (IBEW) - 

Hartsville.  TN  

St  Joseph.  MO 

Ponliac.  Ml 

Salem  OR    

11/13»5 
11/13/95 
11/13/95 
11/09/95 
11/10«5 
11/08/95 
11/10«5 
11/13«5 
11/13«5 
11/23«5 
11/17/95 
11/17/95 
11/18/95 
11/17/95 
11/17/95 
11/17/95 
11/17/95 
11/10/95 
11/17/95 
11/10/95 
11/30/95 
U/22J95 
11/20/95 
11/21/95 
11/22/95 

Sewing  Machine  Tops  &  Legs  &  Tables. 
Denim  Jeans 

Wood,  Steel  &  Concrete  Fkxx  Panels. 
Trimmers,  Envetope  Machines. 

Monard 

Panola 

Philips  ( 

RadWo 

Reatta! 

J.T.Ry^ 

Snyder 

Snyder 

Souther! 

Superioi 

The  To* 

The  Ton 

WrangM 

1  Tile,  Inc  (Comp) 

trills  of  Fruit  of  (Wkrs)  .._ «.... 

Consumer  Elec.  (Wkrs)  ..'. — -... 

odvvorking  (Wkrs) 

enn-Partners  (Wkrs) - 

krson  &  Son  Inc  (Wkrs)  _.-„_ 

Marshall.  TX 

BatesviBe,  MS 

Greenville.  TN 

Nescnpeack,  PA  

MaynardviHe.  TN 

Jersey  City,  NJ 

Fort  Worth,  TX 

Denver,  CO 

Robersonvtte,  NC 

Athens.  GA 

Duryea,  PA 

Scranton.  PA 

Lonoke,  AR  

New  York  NY  

Glazed  Ceramic  Wall  tiles. 

Men's  &  Boys'  T-Shirts  &  Briefs. 

Teievistons. 

Van  Flooring— Table  Tops. 

Knitted  T-Shirts. 

Steel  Servrce. 

Dil  Corp  (Comp) 

Dil  Corp  (Comp)  

h  /Vpparel  Co  (Comp) 

r  Pants  Co.  (Comp)  

ps  Co.  (IBT) 

|ps  Company  (IBT) 

r  (Wkrs) 

Cnjde  Oil,  Natural  Gas. 
Crude  Oil,  Natural  Gas. 
Kkis  Jeans. 

Formal  &  Casual  Coats  &  Pants. 
Gum  and  Cards. 
Ring  Pops  Candy. 
Wrangler  Jeans.          ^ 
Ladies'  Apparel. 

Onan  cirporation  (Wtos) — . — 

Carter  i  Mayes  (Comp) 

Partwr  1.  Parsley  (Wkrs) 

Sierra  technologws  (Wkrs)  

Covingion  l^eedteworte  (Comp) 

Americana  Art  China  (Wkrs) 

Northe^  Pager  Care  (Wkrs) 

Fridtey,  MN „. 

SummerviHe,  GA 

Mkjiand  TX 

Electrical  Generators  &  Switchgears. 

Shirts. 

Oil  Drilling. 

Buflato,  NY 

Mt.  Olive,  MS 

SetJrinq,  OH 

Totowa,  HJ — 

Flight  Inspedxxi  Systems. 

ChiWren's  Sportswear. 

Cups,  Mugs.                                 • 

Pagers. 

1 
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IFR  Doc.  95-30598  ftled  12-14-95;  8:45  ami 
■HJJNG  COOC  «i*-«-ll 


[rA-W-ai,368;  TA-fr-31.3«91 

Roxanne  of  New  <|ersey,  Artaan 
Corporation,  Neptune.  New  Jersey; 
Dtamiaaai  of  ApplcatkMi  for 
Reconsideration 

Pursuant  to  29  (tFR  90.18(C)  an 
application  for  adininistrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assis^nce  for  workers  at 
Roxanne  of  New  Jersey  and  Artsan 
Corporation.  Neptlme,  >4ew  Jersey.  The 
review  indicated  ^at  the  application 
contained  no  new'  substantial 
information  which  would  bear 
importantly  on  th^  Department's 
determination.  Tlierefore.  dismissal  of 
the  application  w^s  issued. 

TA-W-31,368  ft  Ta1-W-31,369;  Roxanne  of 
New  Jersey  &  Art«n  Corporation,  Neptune, 
New  Jersey  (Decetiber  7, 1995) 
Signed  at  Washin^on,  D.C.  this  7th  day  of 

December.  1995. 

Rnawll  T.  Kile. 

Acting  Program  Manager.  Policy  ir 

Reemployment  Sendees,  Office  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  95-30597  Filed  12-14-95;  8:45  am) 

MUMQ  OOOC  4610-3»il 


UMI 


IBM  Corporation  Enterprise  Systems 
Large  Scale  Computing  Systems 
Division  and  Its  Successors;  Amended 
Certification  Regarding  EHgibiiity  To 
Apply  for  Worlter  Adjustment 
Assistance 

Poughkeepsie,  New  York— TA-W-29.743 
Wappingers  Falls.  New  York— TA-W- 

90  743A 

Kingston,  New  York— TA-W-29,743B 
Somere,  New  York- TA-W-743C 
Hopewell,  Junction,  New  Yotk — ^TA-W- 

29,743D 
White  Plains.  New  York— TA-W-29,743E 

aadt 

TA-W-29.743F— Kingston  Sofhvare 
Manufacturing  Division  of  Software 
Solutions,  Kingston,  New  York 

On  March  23, 1995,  the  Department  of 
Labor  issued  a  Notice  of  Revised 
Determination  on  Reconsideration, 
applicable  to  all  workers  at  IBM 
Corporation,  Poughkeepsie,  New  Yoric. 
The  notice  was  published  in  the  Federal 
Register  on  April  5. 1995  (60  FR  17371). 
The  certification  was  subsequently 
amended  to  include  other  locations  of 
the  subject  firm.  The  amended  notice 
was  published  in  the  Federal  Register 
on  June  29. 1995  (60  FR  33850). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  workers  of  the  Kingston 
Software  Manufacturing  Division  of 
Software  Solutions  located  in  Kingston. 


New  York  provided  administrative  and 
support  services  to  IBM's  Enterprise 
System.  The  Department  is  amending 
the  certification  to  properly  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
IBM  Corporation,  the  Enterprise 
Systems.  Large  Scale  Computing 
Systems  Division,  and  its  successors 
who  are  adversely  affected  by  imports.  . 

The  amended  notice  appUcable  to 
TA-W-29,743  is  hereby  issued  as 
follows: 

"All  workers  of  Enterprise  Systems,  Large 
Scale  Computing  Systems  Division,  and  its 
successors,  of  IBM  Corporation  located  in 
Poughkeepsie,  Wappingers  Falls,  Kingston. 
Somers,  Hopewell  Junction,  and  White 
Plains,  New  York;  and  workcts  Kingston 
Software  Manufacturing  Division  of  Software 
Solutions  located  in  Kingston,  New  York 
providing  administrative  and  support 
services  to  IBM's  Enterprise  System  who 
became  totally  or  partially  separated  from 
employment  on  or  after  March  23, 1993,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC.  on  this  5th  Day 
of  December  1995. 
Rusaell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-30596  Filed  12-14-95;  8:45  am] 

8IUJNO  CODE  4610-a»-M 


[TA-W-41.6M] 


ARCO  Corporation  Dallas,  Texas; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  4, 1995  in 
response  to  a  worker  petition  which  was 
filed  November  6, 1995  on  behalf  of 
workers  at  ARCO  Corporation,  Dallas. 
Texas  (TA-W-3 1.669). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-29,431).  Consequently,  further 
investigation  in  this  case  would  service 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C,  this  4th  day  of 
Deconber  1995. 

RihmU  T.Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  95-30595  Filed  12-14-95;  8:45  am] 
■LUNO  coot  4«10-aO-M 

[rA^IIV-29,431] 

ARCO  Oil  and  Gas  Company.  Atlantic 
Richfield  Company,  a^a  ARCO 
Corporation,  DallM,  Texas;  Amended 
Certmcation  Regarding  Eligibility  To 
Apply  for  Worker  Adjuatment 
Assistartce 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
13. 1995,  applicable  to  all  workers  of 
ARCO  Oil  and  Gas  Company,  Atlantic 
Richfield  Company,  Dallas,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  May  11, 1994  (59  FR  24483). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  State 
shows  that  some  of  the  workers  at 
AUantic  Richfield  had  their 
unemployment  insurance  (lU)  taxes 
paid  to  AJICO  Corporation.  Accordingly, 
the  Department  is  amending  the 
certification  to  properly  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  crude 
oil. 

The  amended  notice  applicable  to 
TA-W-2g.431  is  hereby  issued  as 
follows: 

"All  workers  of  ARCO  Oil  and  Gas 
Company,  Atlantic  Richfield  Company,  a/k/ 
a  ARCX)  Corpraation.  Dallas,  Texas  who 


became  totally  or  partially  separated  from 
employment  on  or  after  February  21, 1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 
Signed  at  Washington,  D.C.  this  4th  day  of 
December  1995. 

Ruasell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  95-30594  Filed  12-14-95;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notlee  95-113] 

NASA  Advisory  Council  (NAC). 
Aeronautics  Advisory  Committae 
(AAC);  Meeting 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting  cancellation. 

FEDERAL  REQMTER  CrrATUN  OF  PREVKXIS 
ANNOUNCEMENT:  60  FR  62481  Notice 
Number  95-109,  December  6. 1995. 
PREVIOUSLY  ANNOUNCED  DATE  OF 
MEETMG:  December  13. 1995,  8:30  ajn. 
to  4:30  p.m.  The  meeting  vrill  be 
rescheduled. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Mary-Ellen  McGrath,  Office  of 
Aeronautics,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546  (202/358-4729). 

Dated:  December  11, 1995. 
Danake  Green, 

Chief,  Management  Controls  Office. 
[FR  Doc.  95-30603  Filed  12-14-95;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committae  for  Social, 
Behavioral  and  Economic  Sciences, 
Subcommittee  on  Transformations  to 
Quality  Organizations;  Notice  of 
Meeting 

Name:  Advisory  Committee  for  Social, 
Behavioral  and  Economic  Sciences, 
Subcommittee  on  Transformations  to  Quality 
Organizations. 

Date  B  Time:  January  4, 1996, 9:00  am- 
12:00  noon. 

Place:  Boardroom  North,  Hyatt  Regency, 
Albuquerque,  NM. 

Type  of  Meeting:  Open. 

Contact  Person:  Marietta  Baba,  Program 
Director,  Transformations  to  Quality 
Organizations,  Room  910,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA  22230.  703  306-1757  x7210. 

Minutes:  May  be  obtained  from  contact 
person  above. 


Meeting  Purpose:  Review  1995  Status  and 
Discuss  Future  Directions 

Agenda 

1.  Welcome  and  Greetings 

2.  Review  Agenda 

3. 1995  Status  Report 

4.  Research  Presentations  * 

5.  Future  Direction 

6.  Next  Steps 

7.  Next  Meeting 

8.  Adjourn 

Dated:  December  1 2 . 1 995. 
M.  Rebecca  Winkkr,  '' 

Conunittee  Management  Officer. 
[FR  Doc  95-30573  Filed  12-14-95;  8:45  am] 
BMAJNQ  COM  786»^-M 


Special  Emphaais  Panel  in  Materlala 
Sciences;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foimdation  announces  that  the  Special 
Emphasis  Panel  in  Materials  Research 
will  be  holding  panel  meetings  for  the 
purpose  of  reviewing  proposals 
submitted  to  the  Office  of 
Multidisdplinary  Activities  in  the  area 
of  Optical  Science  and  Engineering.  In 
order  to  review  the  large  volume  of 
proposals,  panel  meetings  will  be  held 
on  January  4-5. 1996  (10).  All  meetings 
will  be  closed  to  the  public  and  will  bie 
held  at  the  National  Science 
Foimdation.  4201  Wilson  Boulevard, 
Arlington,  Virginia,  from  8:00  a.m.  to. 
5:00  p.m.  each  day. 

Contact  Person:  Dr.  John  Weiner, 
Head,  Office  of  Multidisciplinary 
Activities,  Office  of  the  Awistant 
Director  for  Mathematical  and  Physical 
Sciences,  National  Science  Foimdation, 
Room  1005.  4201  Wilson-Boulevard, 
Arlington.  VA  22230.  (703)  306-1800. 

Reason  for  Closing:  The  proptosals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  die 
Government  in  the  Sunshine  Act. 

Dated:  December  12, 1995. 
M.  Robeoca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  95-30572  Filed  12-14-95;  8:45  am] 

MUJNQ  coot  TSaS-OI-M 


Advisory  Committae  for  Computer  and 
information  Science  and  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
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463.  as  amended)^  the  National  Science 
Foundation  announces  the  following 


^Qon 


meeting: 

Natne:  Advisory  (iommittee  for  Computer 
and  Information  Science  and  Engineering 

Dote  and  Time:  January  4-5, 1996;  8:30  am 
to  5:00  pro 

Place:  Room  11 20^  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
VA  22230 

Type  of  Meeting:  Closed 

Contact  Person:  Mr.  David  A.  Staudt, 
National  Science  Foundation,  Room  1175, 
Arlington,  VA  2223«  (703  306-1949). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  program 
proposal  processing  and  handling. 

Agenda:  To  review  and  evaluate  program 
procedures  for  the  Committee  of  Visitors, 
NSFNBT  Program  aad  Collaborative 
Activities. 

Reason  for  closing:  The  information  being 
revievred  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  and  financial  data. 
These  matters  are  exempt  under  5  U.S.C 
552b.(c)  (4)  and  (6)  ^f  the  Government  in  the 
Sunshine  Act. 

Dated:  December  12, 1995. 
M.  Sflbaoca  Winkla^, 

Committee  Management  Officer. 

(FR  Doc.  95-30571  filed  12-14-95;  8:45  amj 
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NUCLEAR  REQUUVTORY 
COMMISSION 

[Doctot  No*.  50-335  and  50-^41 

Carolina  Power  t  Light  Company, 
Environmental  Aaaesamant  and 
Finding  of  No  Significant  Impact 

The  U.  S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-71  and  DPR-62  issued  to  the 
Carolina  Power  &  Ijght  Company  (the 
licensee)  for  operiation  of  the  Brunswick 
Steam  Electric  Plant  (BSEP),  Units  1  and 
2,  located  in  Brueswiclc  County,  North 
Carolina. 


Environmental 


lent 


Identification  off^posed  Action 

The  proposed  «ction  is  in  response  to 
the  licensee's  application  dated  June  9, 
1995,  for  exemption  firom  the 
requirements  of  tO  CFR  50.71(e)(4) 
regarding  submission  of  revisions  to  the 
Final  Safety  Analysis  Report  (FSAR) 
and  design  change  reports  for  facility 
changes  made  under  10  CFR  50.59  for 
the  BSEP.  Under  the  proposed 
exemption  the  licensee  would  schedule 
updates  to  the  single,  unified  FSAR  for 
the  two  units  thaft  comprise  BSEP  based 
on  the  refueling  Cycle  of  BSEP  Unit  1. 


UMI 


The  Need  for  the  Proposed  Action 

10  CFR  50.71(e)(4)  requires  licensees 
to  submit  updates  to  their  FSAR  within 
6  months  after  each  refueling  outage 
providing  that  the  interval  between 
successive  updates  does  not  exceed  24 
months.  Since  BSEP  Units  1  and  2  share 
a  common  FSAR,  the  licensee  must 
update  the  same  document  within  6 
months  after  a  refueling  outage  for 
either  unit.  Allowing  the  exemption 
would  maintain  the  BSEP  FSAR  current 
within  24  months  of  the  last  revision 
and  would  not  exceed  a  24-month 
interval  for  submission  of  the  10  CFR 
50.59  design  change  report  for  either 
imit. 

Environmental  Impacts  of  the  Proposed 
Action 

No  changes  are  being  made  in  the 
types  or  amounts  of  any  radiological 
effluent  that  may  be  released  off  site. 
There  is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure.  The 
Commission  concludes  that  granting  the 
proposed  exemption  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
.  other  environmental  impact.  The 
Commission  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  the 
exemption  will  have  either  no 
significantly  different  environmental 
impact,  or  greater  environmental 
impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  Denial  of 
the  exemption  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  exemption  and  this 
alternative  are  similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  Brunswick  Steam  Electric 
Plant,  dated  January  1974. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  December  5, 1995,  the  staff  consulted 
with  the  North  Carolina  State  official, 
Mr.  J.  James  of  the  Division  of  Radiation 


Protection,  North  Carolina  Department 
of  Environmental,  Commerce  and 
Natural  Resources,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for  the 
exemption  dated  June  9, 1995,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
Gelman  Buildmg,  2120  L  Street,  NW., 
Washington  DC,  and  at  the  University  of 
North  Carolina  at  Wilmington,  William 
Madison  Randall  Library,  601  S.  College 
Road,  Wilmington,  Nordi  Carolina, 
28403. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Mattliews, 

Director,  Project  Directorate  D-l,  Division  of 
Reactor  Projects-l/n.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  95-30583  Filed  12-14-95;  8:45  am] 
MUJNQ  OOOE  TSW-01-P 


NUREQ:  Issuance,  Availability 

The  Nuclear  Regulatory  Commission 
has  issued  two  final  reports  on 
estimating  pressurized  water  reactor 
(PWR)  decommissioning  costs.  They  are 
NUREG/CR-5884,  "Revised  Analyses  of 
the  Decommissioning  for  the  Reference 
Pressurized  Water  Reactor  Power 
Station."  and  NUREG/CRt^054, 
"Estimating  Pressurized  Water  Reactor 
Decommissioning  Costs."  The  reports 
discuss  and  provide  methods  for 
estimating  decommissioning  costs  for 
PWRs.  They  also  provide  background 
information  to  support  rulemaking 
activities  to  modify  funding  assurance 
requirements  for  power  reactor 
licensees.  Companion  reports 
addressing  boiling  water  reactor  ' 
decommissioning  costs  will  be 
published  in  the  near  future. 

Copies  of  NUREG/CR-5884  and 
NUREG/CR-6054  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.  O. 
Box  37082,  Washington,  DC  20013- 
7082.  Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  Springfield, 


Vir^ia  22161.  Copies  are  available  for 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC 

For  further  information  contact 
George  J.  Mencinsky,  Division  of 
Regulatory  AppUcations,  Office  of 
Nuclear  Regulatory  Research,  Mail  Stop 
T-9  F31,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-6206. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  December,  1995.  For  the  Nuclear 
Regulatory  Commission. 
BiUM.  Morris. 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  P^gulatory  Research. 

[FR  Doc  95-30584  Filed  12-14-95;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excaptad  Sarvica 

agency:  Office  of  Personnel 

Management. 

actxm:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B.  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  COtfTACT: 
Patricia  Paige.  (202)  606-^830. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
213  on  November  1. 1995  (60  FR  55613). 
Individual  authorities  established  or 
revoked  under  Schedules  A  and  B  and 
established  under  Schedule  C  between 
October  1. 1995.  and  October  31. 1995. 
Appear  in  the  listing  belovv.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  as  of  June  30 
will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  in  October  1995. 
The  following  exception  was  revoked: 

Department  of  Treasury 

U.S.  Customs  Service,  positions  of 
part-time,  intermittent,  mixed  tour,  or 
seasonal  Customs  Inspectors,  Port 
Directors.  Inspectional  Aides,  Clerks 
and  Cashiers  at  remote/isolated 
locations  where  examination  Is 
impracticable.  An  individual  apptnnted 


under  this  authority  may  not  be 
employed  in  the  Customs  Service  under 
a  combination  of  this  and  any  other 
appointment  for  more  than  1,040 
working  hours  in  a  service  year. 
Effective  October  11. 1995. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  in  October  1995. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  in  October  1995. 

Commission  on  Civil  Rights 

Special  Assistant  to  the  Staff  Director. 
Effective  October  11, 1995. 

Department  of  Agriculture 

Confidential  Assistant  to  the  Chief. 
Natural  Resources  Conservation  Service. 
Effective  October  13, 1995. 

Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultimil 
Service.  Effective  October  17. 1995. 

Department  of  Commerce 

Confidential  Assistant  to  the  Assistant 
to  the  Secretary  and  Director,  Office  of 
Policy  and  Strategic  Planning.  Effective 
October  12, 1995. 

Deputy  Director  to  the  Director,  White 
House  Liaison.  Effective  October  23, 
1995. 

Special  Assistant  to  the  Director. 
Minority  Business  Development 
Agency.  Effective  October  26, 1995. 

Special  Assistant  to  the  General 
Counsel.  Effective  October  30, 1995. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  U.S.  and  Foreign 
Commercial  Service.  Effective  October 
31, 1995. 

Department  of  Defense 

Defense  Fellow  to  the  Deputy 
Assistant  Secretary  of  Defense,  Afiican 
Affairs.  Effective  October  16, 1995. 

Associate  Director,  Communications 
to  the  Senior  Director,  Commimications, 
National  Security  Council.  Effective 
October  19, 1995. 

Foreign  Affeirs  Specialist  to  the 
Deputy  Assistant  Secretary  of  Defense 
(Peacekeeping  and  Peace  Enforcement). 
Effective  October  25, 1995. 

Department  of  Education 

Executive  Assistant  to  the  Assistant 
Secretary,  Office  of  Vocational  and 
Adult  Education.  Effective  October  10, 
1995. 

Special  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective 
October  13, 1995. 

Confidential  Assistant  to  the 
Secretary's  Regional  Representative, 
Region  IX.  Effective  October  23. 1995. 


Department  of  Energy 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  October 
10. 1995. 

Staff  Assistant  to  the  Chief  Financial 
Officer.  Effective  October  10, 1995. 

Department  of  Health  and  Human 
Senrices 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
October  10. 1995. 

Strategic  Planning  and  Policy 
Coordinator  to  the  Deputy  Assistant 
Secretary  for  Public  Affairs  (Policy  and 
Strategy).  Effective  October  19, 1995. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  the  Secretary  of 
Housing  and  Urban  Development. 
Efiisctive  October  31, 1995. 

Department  of  the  Interior 

Special  Assistant  to  the  Secretary  of 
Interior.  Effective  October  5, 1995. 

Department  of  Labor 

Legislative  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
October  17, 1995. 

Department  of  State 

Legislative  Management  Officer  to  the 
Assistant  Secretary,  Legislative  Affairs. 
Effective  October  16, 1995. 

Special  Assistant  to  the  Director  of  the 
PoUcy  Planning  Staff.  Effective  October 
19, 1995. 

Department  of  Transportation 

Special  Assistant  to  the  Secretary  of 
Transportation.  Effective  October  3, 
1995. 

Department  of  the  Treasury 

Assistant  Director,  Travel  and  Special 
Events  Services  to  the  Director, 
Administrative  Operations  Division^ 
Effective  October  17,  1995. 

Environmental  Protection  Agency 

Senior  Policy  Advisor  to  the  Director, 
Common  Sense  Initiative  Program  Staff. 
Effective  October  31, 1995. 

Federal  Maritime  Commission 

Counsel  to  the  Chairman,  Federal 
Maritime  Commission.  Effective  October 
24, 1995. 

Federal  Mine  Safety  and  Health  Review 
Commission 

Confidential  Assistant  to  the 
Chairman.  Effective  October  10, 1995. 

General  Services  Administration 

Congressional  Liaison  Officer  to  the 
Associate  Administrator  for 
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Congressional  and  Qitergovemmental 
Affaire.  Effective  Odtober  31, 1995. 

National  Mediation\Board 

Confidential  Assi^ant  to  a  Board 
Member.  Effective  October  31, 1995. 

Office  of  National  Qrug  Control  Policy 

Director,  Commu<iications  Planning  to 
the  Director,  Office  bf  National  Drug 
Control  Policy.  Effeiitive  October  19. 
1995. 

Small  Business  Adqtinistmtion 

Deputy  Assistant  Administrator  for 
Congressional  and  legislative  Affaire  to 
the  Assistant  Administrator  for 
Congressional  and  I^egislative  A&ire. 
Effective  October  31.  1995. 

Press  Secretary  and  Special  Assistant 
to  the  Assistant  Administrator  for 
Communications.  Effective  October  31, 
1995.  j 

United  States  Tax  Court 

Secretary  (Confidbntial  Assistant)  to 
the  Judge.  Effective  October  11, 1995. 

Authority:  5  U.S.C  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp..  P.  218 
OfRce  of  Peisonnel  Management 
Loiraine  A.  Green, 
Depu  ty  Director. 
IFR  Doc.  95-30605  Fi|ed  12-14-95;  8:45  am) 
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SECURITIES  AND  ^CHANGE 
COMMISSION 

[Retoaae  No.  IC-SlSflfl;  812-9632] 

Wellington  Underwriting  pic;  Notice  of 
Application 

December  8, 1995.      I 

AQB4CY:  Securities  (ind  Exchange 

Commission  ("SECt"). 

action:  Notice  of  Abplication  for 

Exemption  under  tie  Investment 

Company  Act  of  igjlO  ("Act"). 

applicant:  Wellin^on  Underwriting 
pic.  I 

RELEVANT  ACT  SECTION:  Exemption 
requested  under  Section  6(c). 
SUMMARY  OF  APPUCATION:  Applicant,  a 
United  Kingdom  cqmpany  engaged  in 
the  business  of  insurance,  seeks  an 
order  granting  it  a  (Conditional 
exemption  from  alii  provisions  of  the 
Act.  Because  of  its  listing  on  the  London 
Stock  Exchange  as  pn  "investment 
company,"  Applicant  seeks  to  clarify  its 
status  prior  to  a  proposed  offer  and  sale 
of  its  American  {Depositary  Shares  in  the 
United  States  to  asfure  that  it  will  not 
be  required  to  regi^er  as  an  investment 
company  under  the  Act. 


UMI 


RLMQ  DATES:  The  application  was  filed 
on  June  16, 1995,  and  amended  on 
October  17, 1995.  Counsel  for  Applicant 
has  agreed  to  file  a  further  amendment 
during  the  notice  period,  the  substance 
of  which  is  incorporated  herein. 
HEARMQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing, 
hiterested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  2, 1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  2  Minster  Court,  Mincing 
Lane,  London,  EC3R  7FB,  England. 
FOR  FURTHER  INFORMATION  CONTACT: 
H.R.  Hallock,  Jr.,  Special  Counsel,  at 
(202)  942-0564  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  public  holding 
company  incorporated  under  the  laws  of 
England  and  Wales,  was  formed  for  the 
purpose  of  allowing  investors  to 
participate  with  limited  liability  in 
imderwriting  insurance  risks  at  Lloyd's 
of  London  ("Lloyd's").  Applicant 
underwrites  at  Lloyd's  through  five 
wholly-owned  subsidiaries  (the 
"Subsidiaries").  The  Subsidiaries  have 
received  approval  from  Lloyd's  as 
"Corporate  Membere,"  i.e..  corporations 
acting  as  insurance  underwritere 
through  syndicates  at  Lloyd's.  The  only 
securities  which  the  Applicant  will  own 
are  those  of  the  Subsidiaries. 

2.  On  November  23, 1994,  Applicant 
completed  a  placement  of  17,250,000 
Ordinary  Shares.  This  included  a 
private  placement  in  the  United  States 
of  127,094  American  Depository  Shares 
(representing  1,270,940  Ordinary 
Shares)  to  eleven  "accredited  investore" 
within  the  meaning  of  Regulation  D 
under  the  Securities  Act  of  1933  (the 


"1933  Act").  The  balance  of  Applicant's 
Ordinary  Shares  were  placed  with  76 
holdere  outside  the  United  States. 

3.  Applicant's  shares  are  traded  on  the 
London  Stock  Exchange  ("LSE"),  where 
Applicant  is  listed  as  an  "investment 
compmny."  To  be  listed  on  the  LSE,  an 
issuer  must  have  three  years  of  audited 
financial  statements  unless  it  lists  as  an 
"investment  company."  *  AppHcant 
sought  to  be  listed  under  this  category 
in  order  to  facilitate  an  immediate 
listing  on  the  LSE  which  otherwise 
would  not  have  been  possible  for  a  new 
issuer.  Applicant  is  not  otherwise 
treated  as  an  investment  company  in  the 
United  Kingdom. 

4.  The  Subsidiaries  commenced 
operations  on  January  1, 1995.  engaging 
exclusively  in  the  insurance  business  of 
acting  as  Corporate  Membere  of 
syndicates  underwriting  insurance  at 
Lloyd's.  The  Subsidiaries  underwrite 
insurance  at  Lloyd's  through  syndicates 
managed  by  Wellington  Underwriting 
Agencies  Limited,  a  wholly-owned 
subsidiary  of  Wellington  Underwriting 
Holdings  Limited.  Pureuant  to  the  LSE 
Listing  Rules  and  the  rules  of  the 
Council  of  Lloyd's  (the  "Council"),  the 
central  body  that  regulates  the  affaire  of 
the  Lloyd's  market,  the  Subsidiaries  will 
not  transact  any  other  business. 

5.  The  Subsidiaries  are  regulated  in 
the  U.K.  as  insurance  companies,  not 
investment  companies.  Because  they  are 
Corporate  Membere  of  Lloyd's,  the 
Subsidiaries  must  comply  with  various 
provisions  of  the  U.K.  Insurance 
Companies  Act  1982  and  are  subject  to 
overeight  by  the  Secretary  of  State  for 
Trade  and  Industry.  Most  notably,  U.K. 
regulation  focuses  on  solvency,  the 
fundamental  principle  of  insurance 
regulation,  by  requiring  audited 
statements  and  actuarial  certificates  for 
Membere'  accounts,  trust  funds  for 
premiums,  and  margins  of  solvency. 
The  British  Department  of  Trade  and 
Industry  also  has  significant  powere  to 
regulate  the  market  and  affaire  of 
Membere  in  the  event  that  either  Lloyd's 
underwritere  taken  as  a  whole  or  any 
Member  fails  to  satisfy  regulatory 
requirements.  These  powere  include, 
among  othere,  the  ability  to  regulate  the 
investment  and  custody  of  assets  at 
Lloyd's,  to  limit  (or  terminate)  the 
writing  of  insurance,  and  to  direct  the 
actions  of  the  Council  or  other  pereons 
at  Lloyd's. 
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'  To  qualify  as  an  "investmeflt  company"  under 
LSE  rules,  no  more  than  20%  of  the  Applicant's 
assets  on  a  consolidated  basis  may  be  invested  in 
the  securities  of  any  one  company — including  its 
own  subsidiaries,  and  the  Applicant  must  be  a 
passive  investor  and  not  control  the  companies  in 
which  it  invests,  other  than  companies  through 
which  it  invests  (i.e.,  the  Subeidiaries). 


6.  At  the  present  time,  the  Applicant's 
shares  are  beneficially  owned  by  fewer 
than  one  hundred  pereons  in  the  United 
States,  and  the  Applicant  is  not  making, 
and  does  not  presently  propose  to  make, 
a  public  ofiiaring  of  its  securities  in  the 
United  States.  'Hie  Applicant  intends, 
however,  to  raise  additional  capital, 
which  may  include  another  offering  of 
American  Depository  Shares  to 
additional  United  States  investore 
through  a  further  private  placement. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(1)  defines  "investment 
company"  to  mean,  as  here  relevant, 
any  issuer  that  holds  itself  out  as  being 
engaged  primarily  in  the  business  of 
investing  or  trading  in  securities. 
Because  the  Applicant  is  listed  on  the 
LSE  as  an  "investment  company,"  it 
arguably  has  held  itself  out  as  an 
investment  company  within  the 
meaning  of  section  3(a)(l).2 

2.  Applicant  requests  an  exemption 
from  all  provisions  of  the  Act  pureuant 
to  section  6(c).  Section  6(c)  provides,  as 
here  relevant,  that  the  SEC,  by  order 
upon  application,  may  exempt  any 
pereon  from  any  provisions  of  the  Act 
or  of  any  rule  thereunder,  if  and  to  the 
extent  that  such  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investore  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  Applicant  submits  that  the 
requested  relief  meets  the  exemptive 
standards  established  by  section  6(c).  It 
asserts  primarily  that  it  is  engaged 
through  the  Subsidiaries  in  the  business 
of  an  insurance  company,  and  does  not 
operate  as  an  investment  company  for 
purposes  of  the  Act.  In  this  regard,  even 
though  the  Applicant's  memorandum  of 
association  gives  it  the  power  to  carry 
on  the  business  of  both  an  investment 
company  and  an  insurance  business,  it 
is  not  treated  as  an  investment  company 
under  the  U.K.  Comp>anies  Act  or  as  an 
investment  trust  for  tax  purposes. 
Similarly,  the  Applicant  is  not  treated  as 
a  collective  investment  scheme  or  an 
authorized  unit  trust  scheme  under  the 
U.K.  Financial  Services  Act  or  as  an 
undertaking  for  collective  investment  in 
transferable  securities  ("UCTTS")  imder 
directives  of  the  European  Union.  In 
addition,  the  daily  trading  price  of  the 


'The  Applicant's  assets  consist  entirely  of 
securities  of  the  wholly-owned  Subsidiaries,  which 
in  turn  hold  assets  in  the  form  of  a  Lloyd's  deposit 
that  is  invested  in  securities.  Thus,  the  Subsidiaries, 
and  consequently  the  Applicant  itself,  would  be 
deemed  investment  companies  under  section 
3(a)(3),  except  for,  as  discussed  below,  the 
Subsidiaries'  status  as  foreign  insurance  ccnnpanies 
under  rule  3a-6. 


Applicant's  shares  on  the  LSE  is  quoted 
in  the  Financial  Times  under  the 
caption  "Insurance"  and  not 
"bvestment  Trusts."  While  the  1994 
prospectus  for  the  Applicant's  shares 
introduced  it  as  an  investment 
company,  the  stated  purpose  of  the 
offiaring  was  to  enable  investore  to 
underwrite  insurance  with  Umited 
liability  through  Lloyd's  syndicates 
managed  by  Wellington  Underwriting 
Agencies  Limited.  Based  on  the 
foregoing,  Appliomt  argues  that  the 
Act's  purpose  would  not  be  served  by 
applying  it  to  the  Applicant  merely 
because  it  is  listed,  for  reasons  of 
convenience,  as  an  investment  company 
on  the  LSE. 

4.  Applicant  also  submits  that 
exemptive  relief  would  be  consistent 
with  the  purposes  intended  by  specific 
policies  and  provisions  of  the  Act. 
Section  3(c)(3)  of  the  Act  excludes  from 
the  definition  of  "investment  company" 
domestic  insurance  companies.  Rule 
3a-6  provides  that  foreign  insurance 
companies  are  also  not  subject  to  the 
provisions  of  the  Act.  Applicant 
represents  that  its  Subsidiaries  fall 
within  the  requirements  of  rule  3a-6.3 
Applicant  notes  that  United  States 
holding  companies  for  insurance 
companies  are  excepted  from  the 
definition  of  investment  company  by 
section  3(c)(6).  Because  of  its  status  as 
a  holding  company  whose  only 
operations  are  the  ownership  of  the 
Subsidiaries,  the  Applicant  is  a  foreign 
insurance  company  holding  company. 
The  SEC.  upon  adopting  rule  3a-6. 
made  it  clear  that  foreign  insiu^nce 
company  holding  companies  should  be 
treated  under  the  Act  on  the  same  basis 
as  United  States  insurance  company 
holding  companies.* 


Applicant's  Conditions 

Applicant  agrees  that  any  order  of  the 
SEC  granting  the  exemptive  relief 
requested  by  the  application  may  be 
made  subject  to  the  following 
conditions: 


^Rule  3a-6  defines  "foreign  insurance  company" 
-as  an  insurance  company  organized  under  the  laws 
of  another  country  that  is  regulated  as  such  by  that ' 
country's  government,  that  is  engaged 
predominantly  In  writing  or  reinsuring  insurance 
agreements  of  the  type  specified  in  section  3(a)(B) 
of  the  1933  Act,  and  that  is  not  operated  for 
purposes  of  evading  the  provisions  of  the  Act. 
Applicant  intends  to  rely  on  an  opinion  of  counsel 
to  the  effect  that  its  Subsidiaries  are  exempt  from 
registration  under  the  Act  because  they  are  foreign 
insurance  companies  within  the  meaning  of  the 
rule.  Applicant  does  not  request  SEC  review  or 
approval  of  counsel's  opinion,  and  acknowledges 
that  the  SEC  takes  no  position  as  to  its  availability. 

*  See  Investment  Company  Act  Release  No.  18381 
(001.29,1991). 


1.  No  Subsidiary  will  be  an 
"investment  company"  as  defined  by 
the  Act. 

2.  Applicant  mil  continue  to  operate, 
either  directly  or  indirectly,  only  in  the 
business  of  insurance. 

For  the  SEC,  by  tlie  Division  of  Investment 
Management,  under  delegated  autliority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  95-30527  Filed  12-14-45;  8:45  am] 
BILLMQ  COM  W1»«-H 


[ReleMe  Na  39-26427] 

niings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amendad 
f'Acf) 

December  8, 1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pureuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
pereons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
tran8action(8)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  pubUc  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  2,  1996,  to  the  Secretary, 
Securities  and  Exchange  (Dommission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Southern  Company  (70-8733) 

The  Southern  Company  ("Southern"), 
270  Peachtree  Street,  N.W..  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  and  its  subsidiaries.  Mobile 
Energy  Services  Holdings,  Inc  ("Mobile 
Energy"),  Southern  Electric 
International,  Inc.  ("Southern  Electric"), 
SEI  Holdings,  Inc.  ("Holdings"), 
Southern  Electric  Wholesale  Generatore, 
Inc.  ("Domestic  Holdings"),  and  SEI 
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Europe.  Inc.  ("Foreign  Holdings'"),  each 
of  900  Ashwood  Iwniray,  Atlanta, 
Georgia  30338,  have  filed  an 
appllcaticm-declaijation  under  sections 
6(a),  7.  9(a),  10, 13(b).  12(f),  13,  32  and 
33  of  the  Act  and  rules  43, 45,  53,  and 
54  thereunder. 

Consolidation  of  Ownership  of  Exempt 
Projects 

Southern  proposes  to  consolidate  all 
of  its  direct  and  iijdirect  ownership 
interests  in  all  ex«npt  wholesale 
generators  ("EWG^")  and  foreign  utility 
companies  ("FUGDs",  and,  together 
with  EWGs,  "Exempt  Projects")  (each  as 
defined  in  the  Ac|).  varioiis 
intermediate  subsidiaries  through  which 
it  holds  investmeats  in  EWGs  and 
FlKXte  ("Project  parents"),  and 
activities  and  functions  related  to  these 
projects,  under  ode  of  its  subsidiaries. 
Holdings.! 

Pursuant  to  the  Orders  and 
preliminary  to  the  proposed 
reorganization.  Southern  organized  and 
contributed  to  Holdings  all  of  the 
outstanding  stock  of  Domestic  Holdings, 
an  EWG  that  holtk  Southern's 
ownership  interests  in  other  domestic 
EWGs,  and  of  Foreign  Holdings,  a 
Project  Parent  thai  holds  Southern's 
interest  in  a  FUCO  in  England.  Southern 
%vill  then  contribute  to  Foreign  Holdings 
its  interests  in  other  existing  FUCOs, 
foreign  EWGs,  and  Project  Parents. 

In  this  proceeding.  Southern  proposes 
to  take  the  following  additional  steps  to 
effect  the  proposed  reorganization:  (1) 
Southern  will  coiltribute  to  Holdings  the 
common  stock  of  Southern  Electric  ', 
and  Southern  Electric  will  become  a 
subsidiary  of  Holdings:  (2)  Southern 
Electric  will  sell  ip  Foreign  Holdings  or 
its  subsidiaries  tfaie  securities  of 
Southern  Electric  International-Asia, 
Inc.  and  Southeiii  Electric  international 
GmbH,  two  Southern  electric 
subsidiaries  that  conduct  prelinunary 
project  development  activities  in  foreign 
countries^;  (3)  Southern  Electric  will 
transfer  to  Foreigp  Holdings  all  of  the 


common  stock  of  SEI  Operadora  de 
Argentina  S.A..  a  FUCO*;  and  (4)  Mobile 
Energy  will  create  a  new  class  of 
nonvoting  preferred  stock  and  distribute 
all  outstanding  shares  of  such  stock  to 
Southern;  Southern  will  transfer  such 
stock  to  Holdings,  which,  in  turn,  will 
transfer  such  stodc  to  Domestic 
Holdings,  as  a  capital  contribution.' 
After  the  reorganization,  Southern 
expects  that  future  investments  in 
power  projects  will  be  made  through 
Holding  and  its  subsidiaries,  and  that 
Holdings  and  its  subsidiaries  will 
conduct  all  other  related  project 
activities.  Holdings  will  use  available 
funds,  including  the  proceeds  of 
financing  by  Southern  and  third-party 
borrowings  that  are  guaranteed  by 
Southern",  together  with  internally 
generated  funds  and  proceeds  of 
securities  sold  to  third  parties,  to  make 
these  investments  and  to  finance  the 
costs  of  other  authorized  and  permitted 
activities. 

Acquisition  of  Energy-Related 
Companies 

Holdings  also  requests  authority  to 
acquire,  directly  or  indirectly  through 
subsidiaries,  in  one  or  more  transactions 
from  time  to  time  through  December  31, 
2000,  the  securities  of  or  other  interests 
in  one  or  more  companies  that  derive  or 
will  derive  substantially  all  of  their 
revenues  from  the  ownership  and/or 
operation  of  one  or  more  of  the 
following  categories  of  energy-related 
businesses:  (a)  "Qualifying  mdlities",  as 
defined  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as 
amended,  and  ownership  and  operation 
of  incidental  facilities;  (b)  production, 
conversion  and  distribution  of  thermal 
energy  products;  (c)  brokering  and 
marketing  of  energy  commodities;  and 
(d)  other  energy-related  businesses  to 


^  The  autfaorization  t)f  the  transactions  proposed 
in  this  file  would  supercede  Southern's  current 
authorization  to  organize  Project  Parents  to  hold 
investmenu  in  EWGs  knd  FUCOs.  Holding  Co.  Act 
Release  Nos.  2«096  (iVig.  3, 1W4)  and  26338  Quly 
25, 1995)  ("Orders"). 

'Southern  Electric  ^ages  in  piellminary  project 
development  activities  and  the  sale  of  operating, 
construction,  project  oianagement,  administrative 
and  other  services  to  associates  and  nonassociates, 
pursuant  to  Holding  Qo.  Act  Release  No.  26212 
(Dec.  30, 1994)  ( "Deccnber  1994  Order").  After  the 
propoaed  reorganization.  Southern  Electric  would 
continue  to  engage  in  these  activities,  and  any 
additional  investment  in  Southern  Electric  would 
be  made  indirectly  tbiough  Holdings. 

^  The  sales  price  for  the  shares  will  equal 
Southern  Electric's  investment  in  the  two 
companies,  which  culrently  is  less  than  $50,000  in 
the  aggregate. 


the  extent  that  acquisition  of  interests  in 
such  businesses  are  exempt  under  a  rule 
subsequently  adopted  by  the 
Commission.' 

Formation  of  New  Subsidiaries 

Holdings,  Domestic  Holdings  and 
Foreign  Holdings  propose  to  organize 
one  or  more  intermediate  subsidiaries  to 
make  investments  in  Exempt  Projects, 
other  power  projects,  and  energy-related 
companies  and  to  provide  project 
development  and  management  services 
to  projects  and  companies  held  by  them 
("Intermediate  Subsidiaries"),  and  to 
organize  one  or  more  special  purpose 
subsidiaries  to  engage  in  any  of  the 
activities  in  which  Southern  Electric  is 
currently  authorized  to  engage  ("Special 
Purpose  Subsidiaries").' 

Financial  Guaranties 

Southern  has  exi^ng  authorization 
with  respect  to  guaranties  of  subsidiary 
obligations.^  Southern  now  requests  an 
order  that  would  supersede  this 
guaranty  authorization.  Southern 
proposes  to  guaranty  the  secxirities  of 
Holdings  or  any  of  its  direct  or  indirect 
subsidiaries,  from  time  to  time  through 
December  31,  2000,  in  an  aggregate 
principal  amount  at  any  one  time 
outstanding  of  not  more  than  $1.2 
billion,  provided  that  the  aggregate 
outstanding  principal  amount  of  such 
guaranties,  when  added  to  Southern's 
"aggregate  investment",  as  defined  in 
rule  53(a),  in  all  Exempt  Projects,  shall 
not  exceed  50%  of  Southern's 
"consolidated  retained  earnings,"  as  so 
defined.*" 

Holdings,  Domestic  Holdings.  Foreign 
Holdiiigs  and  any  Intermediate 
Subsidiary  also  propose  to  guaranty  the 
securities  issued  by  any  of  their  direct 
or  indirect  subsidiaries  (provided  that 
the  issue  and  sale  of  such  securities  are 


*  Southern  Electric  will  distribute  the  stock  of  this 
subsidiary  to  Holdings,  and  Holdings  will 
concurrently  transfer  the  stock  to  Foreign  Holdings 

*  The  purpose  of  these  transactions  is  to  direct 
some  or  all  of  the  cash  flow  and  income  from 
Mobile  Energy  to  supp>ort  the  operations  and  future 
financing  by  Holdings  and  Domestic  Holdings. 
Mobile  Energy  holds  a  99%  interest  in  Mobile 
Energy  Services  Company,  L.L.C.,  an  Alabama 
limited  liability  company  that  owns  a  cogeneration 
complex  in  Mobile. 

■  The  applicants  state  that  Southern  will  make 
additional  investments  in  Holdings  bom  time  to 
time,  to  finance  the  business  of  Holdings  and  its 
subsidiaries,  pursuant  to  the  exemptions  in  rules  52 
and  45(b)(4),  provided  that  (a)  any  additional 
investment  in  Holdings  to  enable  Holdings  to 
acquire  directly  or  indirectly  an  interest  in  an 
Exempt  Project  will  be  subject  to  the  limitations  of 
rule  53  and  any  other  applicable  rules,  and  (b)  the 
aggregate  amount  of  financing  provided  to  Holdings 
by  Southern  that  will  be  invested  directly  or 
indirectly  in  energy-related  companies  will  not 
exceed  S300  million  or  such  greater  amount  as  may 
be  permitted  under  a  rule  subsequently  adopted  by 
the  Commission. 


'The  Commission  has  propos«d  a  rule  that  would 
exempt  from  the  requirement  of  prior  Commission 
approval  under  the  Act  acquisitions  of  securities  of 
companies  that  derive  all  or  substantially  all  of 
their  revenues  from  specified  activities  closely 
related  to  the  core  utility  business  of  a  registered 
holding  company  system.  See  Holding  Co.  Act 
Release  No.  2631 3  6une  20, 1995),  60  FR  33642 
(June  28, 1995). 

■  The  activities  of  such  special  purpose 
-  subsidiaries  would  be  subject  to  all  terms, 
conditions  and  limitations  in  the  December  1994 
Order  that  are  applicable  to  Southern  Electric. 

"Holding  Co.  Act  Release  No.  26349  (Aug.  3, 
1995),  authorizing  guaranties  of  the  securities  of 
Exempt  Projects  from  time  to  time  through 
December  31, 1999,  in  an  aggregate  amount  at  any 
one  time  outstanding  not  to  exceed  $1.2  billion, 
sul^ect  to  certain  conditions  and  limitationa. 

">In  a  separate  proceeding  in  File  No.  70-8725, 
Southern  has  requested  authorization  to  increase 
this  limit  to  100%  of  its  "consolidated  retained 
earnings".  The  issuance  of  an  order  in  that  filing 
would  amend  Southern's  guaranty  authority  as  in 
effect  at  the  date  of  issuance  of  such  order. 


exempt  from  the  requirement  of  prior 
Commission  approval  under  section  6(a) 
of  the  Act),  from  time  to  time  through 
December  31.  2000.  in  an  aggregate 
amount  not  to  exceed  $1.2  billion  at  any 
one  time  outstanding. 

Guaranties  may  taxe  the  form  of  direct 
guaranties,  standby  equity  fimding 
commitments,  obligations  under  capital 
maintenance  agreements  or 
reimbiusement  agreements  in  respect  of 
bank  letters  of  credit,  or  other  similar 
financial  instruments  or  imdertaldngs. 

Pledge  of  Securities 

Southern  proposes  to  pledge  the 
shares  of  Holdings,  and  Holdings, 
Domestic  Holdings,  Foreign  Holdings 
and  any  IntermetUate  Sul^idiary 
propose  to  pledge  the  shares  of  their 
respective  subsidiaries,  as  security  in 
connection  with  the  sale  of  debt 
securities  by  Holdings  and  such 
subsidiaries.  ^ 

Performance  Guaranties 

Southern  is  currently  authorized  by 
the  December  1994  Order  to  guaranty 
performance  by  or  act  as  indemnitor  or 
surety  with  respect  to  contractual 
obligations  of  Southern  Electric,  any 
subsidiary  of  Southern  Electric  or  any 
project  entity  in  which  Southern 
directly  or  indirectly  holds  an  interest, 
in  an  aggregate  amount  not  to  exceed 
$800  miUion  at  any  one  time 
outstanding  through  December  31, 
2003 11.  Southern  requests  that  this 
authorization  be  modified  so  that  it  may 
provide  such  performance  guaranties  on 
behalf  of  Holdings  and  any  direct  or 
indirect  subsidiary  of  Holdings, 
including  Southern  Electric,  any 
Exempt  Project,  other  power  project, 
energy-related  company  or  Intermediate 
Subsidiary, 

Holdings,  Domestic  Holdings,  Foreign 
Holdings  and  any  Intermediate 
Subsidiary  also  propose  to  provide 
performance  guaranties  on  behalf  of  any 
of  their  direct  and  indirect  subsidiaries. 
The  amount  of  these  guaranties  will  be 
included  in  calculating  the  above 
maximum  amoimt  of  performance 
guaranties  provided  by  Southern  only  if 
they  are  supported  by  an  agreement  or 
imdertaking  of  Southern. 

Services  and  Goods 

The  applicants  propose  that  Special 
Purpose  Subsidiaries  of  Holdings, 
Domestic  Holdings  or  Foreign  Holdings 
may  render  services  or  sell  goods  to 
associate  companies.  Such  services  will 


>  >  The  aggregato  amount  of  such  guarantees  and 
indemnification  ot  sureties  is  reduced  by  similar 
undertakings  made  or  incurred  by  Southern  in 
connection  witli  activities  of  certain  other 
subsidiaries. 


be  rendered  and  goods  will  be  sold  at 
cost,  in  compliance  with  the  Act  and  the 
rules  thereunder,  imless  the  Special 
Purpose  Subsidiary  complies  v«th  the 
conditions  specified  in  the  December 
1994  Order  with  respect  to  Southern 
Electric,  in  which  case  services  or  goods 
may  be  sold  at  market  prices. 

Reporting 

The  applicants  propose  that  a  single 
consolidated  quarterly  report  be  filed  by 
Southern  and  Holdings  pursuant  to  rule 
24  with  respect  to  all  activities  of 
Holdings  and  its  subsidiaries  authorized 
in  this  file.  This  report  would  replace 
the  combined  report  currently  being 
filed  pursuant  to  the  December  1994 
Order  and  the  Orders  with  respect  to  the 
activities  of  Southern  Electric  and  the 
Project  Parents. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margarat  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc  95-30528  Filed  12-14-95;  8:45  am) 
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Managed  Accounts  Services  Portfolio 
Trast  and  Mitchell  Hutchlns  Asset 
Management  Inc.;  Notice  of 
Application 

December  11, 1995. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  appUcation  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Managed  Accounts  Services 
Portfolio  Trust  (the  "Trust")  and 
Mitchell  Hutchins  Asset  Management 
Inc.  ("MitcheU  Hutchins"). 
RELEVANT  ACT  SECTIONS:  Applicants 
request  an  exemption  under  section  6(c) 
of  the  Act  from  section  15(a)  of  the  Act 
and  rule  18f-2  thereunder. 
SUMMARY  OF  APPUCATION:  The  Trust  is  a 
registered  investment  company  advised 
by  Mitchell  Hutchins.  Mitchell 
Hutchins  oversees  the  selection  of  other 
investment  advisers  for  the  Trust's 
series,  monitors  such  investment 
advisers,  and  allocates  assets  among 
them.  The  order  would  permit  an 
investment  adviser  other  than  Mitchell 
Hutchins  to  serve  as  an  investment 
adviser  to  one  or  more  series  of  the 
Trust  without  receiving  prior 
shareholder  approval. 
FKJNG  DATE:  The  application  was  filed 
on  March  16, 1995,  and  amended  on 
August  9,  and  December  8, 199F, 


HEARING  OR  NOTmCATKM  Of  HEARINQ:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  5, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  addidavit, 
or  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  D.C.  20549. 
Applicants,  1285  Avenue  of  the 
Americas,  New  York,  New  York  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574  or  Alison  E.  Baur.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  fiom  the  SEC's  Public 
Reference  Branch. 

Applicants'  Rq>resentations 

1.  The  Trust  is  a  registered  open-end 
management  investment  company 
organized  as  a  Delaware  business  trust. 
The  Trust  is  currently  composed  of 
twelve  separate  investment  portfolios 
(each  a  "PortfoUo."  and  collectively,  the 
"Portfolios").  The  Trust  was  organized 
by  Mitchell  Hutchins  and  its  parent, 
PaineWebber  Incorproated 
("PaineWebber").  to  provide  to 
participants  in  the  PaineWebber  PACE 
Program  (the  "PACE  Program")  a  cost- 
eSiective  investment  method  (i.e.,  a 
series  of  pooled  investment  funds)  to 
invest  their  assets  in  a  variety  of 
different  asset  classes  managed  by 
investment  advisers  selected  and 
monitored  by  Mitchell  Hutchins. 

2.  Mitchell  Hutchins,  a  Delaware 
corporation  that  is  registered  as  an 
investment  adviser,  acts  as  the 
investment  manager  and  administrator 
to  the  Trust  pursuant  to  an  Investment 
Management  and  Administration 
Agreement  with  the  Trust  (the 
"Management  Agreement")  and  is 
responsible  for  the  selection  or 
termination  of  investment  advisers 
("Sub-Advisers")  for  each  of  the 
Portfohos.  Mitchell  Hutchins  also  serves 
as  the  adviser  to  the  P.^CE  Money 
Market  Investment  Portfolio,  one  of  the 
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Tnist's  Portfolios.  Hoae  of  the  Sub- 
Advisers  has  any  affiliation  with 
Mitchell  Hutchins  Or  PaineWebber. 
Each  Portfolio  will  (My  Mitchell 
Hutchins  a  managetnent  fee  for 
investment  manageinent  services 
provided  to  the  'TruiBt,  and  an 
administrative  fee  for  administrative 
services  provided  t0  each  Portfolio. 
Mitchell  Hutchins  compensates  each 
Sub-Adviser  from  the  management  fees 
that  it  receives  front  the  applicable 
PortfoUo. 

3.  The  purchase  of  shares  of  the  Trust 
by  a  PACE  Program  participant  must  be 
made  through  a  brokerage  account 
maintained  with  PaineWebber.^  As 
described  in  the  Titist's  prospectus  and 
marketing  material!,  under  the  PACE 
Program,  PaineWebber  Managed 
Accounts  Services  ("PMAS"),  a  divisicm 
of  PaineWebber,  wfU  provide 
participants  with  asset  allocation 
recommendations  tad  related  services 
with  respect  to  the^  investments  in  the 
Portfolios  for  a  fee.  which  will  be 
charged  directly  to  the  participant's 
brokerage  account.  These 
recommendations  sre  based  on  an 
evaluation  of  each  participant's 
identified  investment  objectives  and 
risk  tolerances.  PK^S  will  provide  each 
participant  with  written 
recommendaticms  Appropriate  to  that 
participant,  but  tho  participant  is  under 
no  obligation  to  ad  on  the 
recommendations,  and  PMAS  will  not 
have  investment  discretion  over  the 
participant's  account.  Participants  in  the 
PACE  Program  are  expected  to  include 
individual,  institiitioiud  investors, 
individual  retirem#nt  accounts  and 
qualified  employe^  benefit  plans. 

4.  An  important  element  of  the  PACE 
Program,  as  disclosed  in  the  Trust's 
prospectus^  and  emphasized  in  the 
PACX  Program  marketing  materials,  is 
the  use  of  a  significant  number  of 
different  Sub-Advisers  evaluated, 
selected  and  monitored  by  Mitchell 
Hutchins.  This  stnf ctiire  is  often 
refened  to  as  a  "mtdti-manager  fund." 
An  explanatory  supplemental  sales 
literature  brochura  titled  "Investment 
Manager  Profiles"  provided  to  each 
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>  Shares  of  the  Portfolios  may  also  be  available  at 
some  future  date  for  puKhase  through  other  asset 
allocation  programs  offved  by  professional  asset 
managers  [e.g.  banks,  tnst  companies,  or  registered 
investment  advisers)  wbo,  for  compensation,  engage 
in  the  business  of  advising  others  as  to  the  value 
of  securities  or  as  to  the  advisability  of  investing  in, 
purchasing  or  selling  securities. 

'The  Trust's  prospectus  has  also  disclosed,  since 
the  eSective  date  of  the  Trust's  regLitration 
statement  on  June  21, 1195,  that  the  Trust  was 
seeking  an  examptive  of der  from  the  SEC 
exempting  it  from  the  requirement  that  each 
agreement  between  the  Trust  and  a  Sub-Adviser  be 
approved  by  a  vote  of  a  majority  of  the  shareholders 
of  the  affected  Portfolio, 


PACE  Program  participant  describes  the 
Sub-Adviser  selection  process  and  the 
Sub-Advisers  employed  currently  by  the 
Trust. 

5.  Initially,  each  Portfolio,  with  the 
exception  of  the  PACE  Money  Market 
Investments  Portfolio  which  will  be 
advised  by  Mitchell  Hutchins,  will  have 
one  Sub- Adviser.  Mitchell  Hutchins 
anticipates  that  it  may  recommend  the 
use  oftwo  or  more  Sub-Advisers  for 
some,  and  perhaps  most.  Portfolios  as 
assets  of  the  Portfolios  increase  and  it 
becomes  cost-eSective  to  aUocate  a 
Portfolio's  assets  among  several  Sub- 
Advisers.  Each  Sub- Adviser  would 
pursue  a  distinct  but  complementary 
investment  process. 

6.  Under  the  Management  Agreement, 
Mitchell  Hutchins  manages  the 
investment  operations  of  the  Trust, 
administers  the  Trust's  affairs,  and, 
except  as  provided  below,  makes 
recommendations  for  each  PortfoUo  to 
the  Board  of  Trustees  of  the  Trust 
regarding  (a)  the  investment  strategies 
and  policies  of  each  Portfolio  and  (b)  the 
selection  and  retention  of  Sub-Advisers 
who  will  exercise  investment  discretion 
with  respect  to  the  assets  of  each 
PortfoUo.  Mitchell  Hutchins'  services  do 
not  include  recommendations  regarding 
the  purchase  of  individual  securities, 
but  consist  of  professional  advice  as  to 
the  Sub- Advisers  that  are  most  Ukely, 
over  time,  to  achieve  the  investment 
objectives  of  the  PortfoUos. 

7.  MitcheU  Hutchins  provides 
investment  advisory  services  for  the 
PACE  Money  Market  Investments 
PortfoUo,  although  the  Trust  reserves 
the  right  to  hire  another  Sub-Adviser  to 
provide  investment  advisory  services  to 
the  PACE  Money  Market  Investments 
PortfoUo  if  Mitchell  Hutchins 
recommends,  and  the  Board  of  Trustees 
approves,  such  action. 

8.  Applicants  request  an  exemption 
bom  section  15(a)  and  rule  18f-2  to 
permit  a  Sub- Adviser  to  serve  as  an 
investment  adviser  to  one  or  more 
PortfoUos  under  a  written  contract  that 
has  not  been  approved  by  a  vote  of  the 
majority  of  the  outstanding  voting 
securities  of  the  PortfoUos,  including  a 
contract  that  has  terminated  as  a  result 
of  its  "assignment."  Although 
shareholders  will  not  vote  on  Sub- 
Adviser  changes,  appUcants  wiU 
provide  shareholders  with  aU  the 
information  that  would  be  included  in 
a  proxy  statement  within  90  days  of  the 
hiring  of  any  new  Sub-Adviser  or  the  . 
implementation  of  any  proposed 
material  change  in  a  Sub- Adviser    . 
contract. 

9.  The  Trust  will  rely  on  MitcheU 
Hutchins  to  monitor  the  performance  of 
each  Sub- Adviser  employed  by  the 


Trust,  as  weU  as  other  attributes  that 
could  affect  a  Sub- Adviser's  future 
performance.  AppUcants  beUeve  that  it 
is  in  die  best  interest  of  the  Trust's 
shareholders  for  the  Trust's  Trustees  to 
be  able  to  respond  promptly  to  MitcheU 
Hutchins'  recommendations  by 
negotiating  changes  in  Sub- Advisers' 
contracts  or,  if  necessary,  by  adding  one 
or  more  new  Sub-Advisers. 

AppUcants'  Legal  Conclusions 

1.  Section  15(a)  makes  it  imlawful  for 
any  person  to  act  as  investment  adviser 
to  a  registered  investment  company 
except  pursuant  to  a  written  contract 
that  has  been  approved  by  a  majority  of 
the  investment  company's  outstanding 
voting  securities.  Rule  18f-2  provides 
that  each  series  or  class  of  stock  in  a 
series  company  affected  by  a  matter 
must  approve  such  matter  if  the  Act 
requires  shareholder  approval. 

2.  The  Titst  holds  itself  out  as  a 
multi-manager  fund  whereby  investors 
obtain  MitcheU  Hutchins'  services  as  a 
professional  organization  that  will 
evaluate  and  determine  which  Sub- 
Advisers  are  most  likely  to  make 
portfolio  seciuities  selections  that  wiU 
achieve  the  investor's  defined 
objectives.  AppUcants  beUeve  that 
investors  choosing  to  invest  in  the  Trust 
have  determined  that  they  are  imable  or 
imwilUng  to  select  and/ or  monitor) 
effectively  the  best  Sub-Advisers  for  a 
Portfolio  and,  therefore,  desire  that  a 
professional  organization  with 
substantial  experience  and  resources 
conduct  these  services  on  their  behalf. 
Under  the  Trust's  structure,  applicants 
assert  that  the  selection  or  change  in  a 
Sub- Adviser  is  not  an  event  that 
significantly  alters  the  nature  of  the 
shareholder's  investment  and  thus  does 
not  impUcate  the  policy  concerns 
requiring  shareholder  approval. 

3.  Applicants  assert  that,  unlike  the   ' 
conventional  investment  company,  the 
structvue  of  the  Trust  provides  complete 
independence  from  the  Sub-Advisers. 
By  contracting  with  MitcheU  Hutchins 
for  corporate  management  and 
distribution  fimctions,  the  Trust 
provides  investors  with  the  full  services 
of  a  conventional  investment  company, 
but  also  retains  complete  freedom  to 
select  or  change  investment  advisers. 
AppUcants  beUeve  that  there  are  no 
compelling  poUcy  reasons  that  require 
the  'Trust,  any  more  than  shareholders  of 
the  conventional  investment  company 
should  approve  its  adviser's  change  of  a 
portfolio  manager  or  revision  of  that 
portfoUo  manager's  employment 
contract. 

4.  AppUcants  assert  that  the  Trust's 
investors  will  be  able  to  exercise  control 
over  their  relationship  with  Mitchell 


Hutchins,  the  party  the  investors  have 
chosen  to  hold  accoimtable  for 
investment  results,  through  the  voting 
rights  pursuant  to  section  15(a)  of  the 
Act  and  rule  18f-2  thereunder 
concerning  the  Trust's  Management 
Agreement  with  MitcheU  Hutchins. 
AppUcants  beUeve  that  a  shareholder 
vote  concerning  a  Sub- Advisory 
Agreement  prior  to  its  effective  date 
should  not  be  required,  particiilarly 
vdien  doing  so  wiU  (i)  increase  the 
Trust's  expenses  and  (u)  may  delay 
prompt  implementation  of  the  action 
Mitchell  Hutchins  (and  ultimately  the 
investors  themselves)  has  determined  is 
most  beneficial  to  the  Trust's 
shareholders.  Therefore,  appUcants 
contend  that  requiring  the  Trust  to 
obtain  inunediate  and  costly 
shareholder  approval  for  every  change 
in  control  of  a  Sub-Adviser  is 
unreasonably  burdensome,  particularly 
where  shareholders  have  chosen 
MitcheU  Hutchins  to  determine  the 
impact  of  the  proposed  change  on  their 
behalt 

5.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  tiie  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  poUdes  and  puirposes 
fairly  intended  by  the  poUdes  and 
provisions  of  the  Act.  AppUcants 
beUeve  that  the  requesteid  reUef  meets 
this  standard. 

AppUcants'  Qmditioiis 

AppUcants  agree  that  the  requested 
exemption  is  subject  to  the  foUowing 
conditions: 

1.  MitcheU  Hutchins  wiU  not  enter 
into  a  Sub- Advisory  Agreement  with 
any  Sub-Adviser  that  is  an  affiliated 
person  (as  defined  in  section  2(a)(3)  of 
the  Art)  of  the  Trust  or  Mitchell 
Hutchins  other  than  by  reason  of  serving 
as  a  Sub- Adviser  to  one  or  more  of  the 
PortfoUos  (an  "AffiUated  Sub-Adviser") 
without  such  agreement,  including  the 
compensation  to  be  paid  thereunder, 
being  approved  by  the  shareholders  of 
the  applicable  Portfolio. 

2.  At  aU  times,  a  majority  of  the 
Trustees  of  the  Trust  wiU  be  persons 
each  of  whom  is  not  an  "interested 
person"  of  the  Trust  (as  defined  in 
section  2(a)(19)  of  the  Art)  (the 
"Independent  Trustees"),  and  the 
nomination  of  new  or  additional 
Independent  Trustees  wiU  be  placed 
with  the  discretion  of  the  then  existing 
Independent  Trustees, 

3.  When  a  Sub- Adviser  change  is 
proposed  for  a  PortfoUo  with  an 
AffiUated  Sub-Adviser,  the  Trustee  of 


the  Trust,  including  a  majority  of  the 
Independent  Trustees,  will  make  a 
separate  finding,  reflerted  in  the  Trust's 
board  minutes,  that  the  change  is  in  the 
best  interests  of  the  Portfolio  and  its 
shareholders  and  does  not  involve  a 
confUrt  of  interest  from  which  MitcheU 
Hutchins  or  the  AffiUated  Sub- Adviser 
derives  an  inappropriate  advantage. 

4.  MitcheU  Hutchins  wiU  provide 
general  management  and  administrative 
services  to  the  Trust,  and,  subjert  to 
review  and  approval  by  the  Trust's 
Trustees,  will:  (a)  Set  the  PortfoUos' 
overall  investment  strategies;  (b)  select 
Sub-Advisers;  (c)  aUocate  and,  when 
appropriate,  reallocate  the  PortfoUos' 
assets  among  Sub-Advisers;  (d)  monitor 
and  evaluate  the  performance  of  Sub- 
Advisers;  and  (e)  ensure  that  the  Sub- 
Advisers  comply  with  the  Trust's 
investment  objectives,  poUcies,  and 
restrictions. 

5.  Before  a  futiu«  PortfoUo  that  does 
not  presently  have  an  effective 
registration  statement  may  rely  on  the 
Older,  its  initial  shareholder  wUl 
approve  the  multi-manager  strurture 
before  PortfoUo  shares  are  offered  to  the 
pubUc. 

6.  Within  90  days  of  the  hiring  of  any 
new  Sub-Adviser  or  the  implementation 
of  any  proposed  material  change  in  a 
Sub-Advisory  Agreement,  the  Trust  wiU 
furnish  shareholders  aU  information 
about  a  new  Sub- Adviser  or  Sub- 
Advisory  Agreement  that  would  be 
included  in  a  proxy  statement.  Such 
information  will  indude  any  change  in 
such  disclosiue  caused  by  the  addition 
of  a  new  Sub- Adviser  or  any  proposed 
material  change  in  a  PortfoUo's  Sub- 
Advisory  Agreement,  "riie  Trust  wiU 
meet  this  condition  by  providing 
shareholders,  within  90  days  of  the 
hiring  of  a  Sub-Adviser  or  tiie 
implementation  of  any  material  change 
to  the  terms  of  a  Sub- Advisory 
Agreement,  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C  and  Schedule  14C  under 
the  Securities  Exchange  Art  of  1934  (the 
"Exchange  Art").  The  information 
statement  also  will  meet  the 
requirements  of  Schedule  14A  imder  the 
Exchange  Act. 

7.  No  Trustee  or  officer  of  the  Trust 
or  Mitchell  Hutchins  wUl  own  dirertly 
or  indirectly  (other  than  through  a 
pooled  investment  vehicle  that  is  not 
controUed  by  any  such  Trustee  or 
officer)  any  interest  in  a  Sub-Adviser 
except  for:  (a)  ownership  of  interests  in 
MitcheU  Hutchins  or  any  entity  that 
controls,  is  controUed  by,  or  is  under 
common  control  with  Ktitchell 
Hutchins;  or  (b)  ownership  of  less  than 
1%  of  the  outstanding  seciuities  of  any 
class  of  equity  or  debt  of  a  pubUcly- 


traded  company  that  is  either  a  Sub- 
Adviser  or  an  entity  that  controls,  is 
controUed  by,  or  is  under  common 
control  with  a  Sub-Adviser. 

8.  The  Trust  wiU  disclose  in  all 
prospertuses  relating  to  any  PortfoUo 
the  existence,  substance,  and  effort  of 
any  order  granted  pursuant  to  the 
appUcation. 

9.  Shares  of  the  Trust  wiU  be  ofiieied 
excliisively  to  partidpants  in  the  PACE 
Program  or  other  asset  allocation 
services  offered  by  professional  asset 
managers  who,  for  compensation, 
engage  in  the  business  of  advising 
others  as  to  the  value  of  securities  or  as 
to  the  advisability  of  investing  in, 
purchasing  or  selling  securities. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFuiand, 

Depu  ty  Secretary. 

(FR  Doc.  95-30569  Filed  12-14-95;  8:45  am] 

■UMQ  COOC  SSIO-OI-M 


[Hilissi  No.  34-36667;  File  No.  SR-AiMx- 
96-361 

Sotf-Ragulatory  Organizations;  Order 
Granting  Partial  Approval  to  a 
Proposod  Rtilo  Chang*  by  the 
Amarfcan  Stock  Exchange,  Inc., 
Relating  to  the  Members' Compliance 
WKh  Position  and  Exercise  Umlts  for 
Non-Amex  Listed  Options 

December  8, 1995. 

On  August  25, 1995.  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Art 
of  1934  ("Art").'  and  Rule  19b-4 
thereunder.'  a  proposed  rule  change  to 
amend  (1)  Amex  Rule  900(a), 
"AppUcabiUty,"  to  confirm  the 
Exchange's  enforcement  authority  over 
Amex  members'  options  transactions 
efferted  on  another  options  exchange; 
and  (2J  Amex  Rules  904,  "Position 
Limits,"  and  905,  "Exerdse  Limits."  to 
require  Amex  members  who  traide  non- 
Amex  listed  option  contracts  and  who 
are  not  members  of  the  exchange  where 
the  options  are  traded  to  comply  with 
the  option  position  and  exerdse  Umits 
set  by  the  exchange  where  the 
transactions  are  effected. ^  The  Amex 


1 15  U.S.C.  7Bs(b)(l(1988). 

» 17  CFR  240.19b-*  (1994). 

'Position  limits  impose  a  celling  on  the  number 
of  option  contracts  in  each  class  on  the  same  side 
of  the  market  [i.e.,  aggregating  long  calls  and  short 
puts  or  long  puts  and  short  calls)  that  can  be  held 
or  written  by  an  investor  or  group  of  investors 

Continirad 
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subsequently  file^  AmMidment  No.  1  to 
the  proposal.'* 

Notice  of  the  proposed  rule  change 
and  Amendment  No.  1  were  published 
for  comment  and  appeared  in  the 
Federal  Register  on  October  20. 1995.!> 
No  comments  wefe  received  on  the 
proposal.  This  order  grants  partial 
approval  of  the  portion  of  the  proposal 
amending  Amex  Rules  904  and  905.^ 

Currently,  Am^  Rule  904  prohibits 
Amex  members  qom  effecting,  for  any 
account  in  which  the  member  has  an 
interest  or  for  any  customer  accoimt. 
transactions  in  option  contracts  dealt  in 
on  the  Exchange  that  would  exceed  the 
Amex's  established  position  limits. 
Similarly.  Amex  Rule  905  prohibits 
members  from  exercising,  for  any 
account  in  whichj  the  member  has  an 
interest  or  for  any  customer  account,  a 
long  position  in  option  contracts  dealt 
in  on  the  Exchance  that  would  exceed 
the  Amex's  estabqshed  exercise  limits. 
As  presently  wri^en,  Amex  Rules  904 
and  905  apply  only  to  option  classes 
traded  on  the  Antex  and  not  to  opening 
transactions  or  e^tercises  in  option 
classes  traded  on;another  options 
exchange.  Since  each  options  exchange 
has  jurisdiction  (nly  over  its  own 
members,  a  jurisoictional  loophole 
exists  where,  for  example,  an  Amex 
member  exceeds  position  or  exercise 
limits  on  another  options  exchange  of 
which  it  is  not  a  dember  in  an  option 
class  not  listed  o*  the  Amex.  Under 
those  circumstances,  the  Amex  could 
not  take  disciplinary  action  against  its 
member  for  violating  the  position  and 
exercise  limit  rules  in  an  option  class 
traded  on  another  options  exchange. 
Similarly,  the  options  exchange  where 
the  option  class  is  traded  could  not 
bring  an  action  since  it  does  not  have 
jurisdiction  over  b  non-member. 


acting  in  cnncert.  Exetciae  limits  prohibit  an 
investor  or  group  of  investors  acting  in  concert  from 
exercising  more  than  t  specified  number  of  puts  or 
calls  in  a  particular  cl«ss  vintfain  five  conservative 
business  days. 

''  In  Amendment  Na  1.  the  Amex  indicated  that 
it  will  apply  the  interpretations  and  policies  of 
another  exchange  wh«n  applying  that  exchange's 
position  and  exercise  limit  rules  to  an  Amex 
member's  transaction*  on  that  exchange.  In 
addition,  the  Amex  stated  that  it  will  take 
disciplinary  action  pursuant  to  its  own  rules  if  the 
Amex  finds  that  an  Amex  member  has  violated  the 
position  and  exercise  limit  rules  of  another 
exchange.  See  Letter  from  Claire  McGrath, 
Managing  Director  and  Special  Counsel.  Derivative 
Securities.  Amex,  to  Michael  Walinskas,  Branch 
Chief,  Derivatives  Regulation,  Office  of  Self- 
Regulatory  Oversight.  Division  of  Market 
Regulation,  Commission,  dated  September  19. 1995 
("Amendment  No.  1"). 

>  Securities  Exchanfe  Act  Release  ^4o.  36353 
(October  10. 1995).  M  FR  54266. 

*  In  partially  approving  the  Amex's  proposal,  the 
Commiasian  is  not  approving,  at  this  time,  the 
portion  of  the  propoMl  amendment  Amex  Rule 
900(a). 


In  order  to  close  this  jurisdictional 
loophole,  the  Amex  proposes  to  extend 
its  disciplinary  jurisdiction  to  include 
members'  violations  of  the  position  and 
exercise  limits  of  other  options 
exchanges.  Specifically,  the  Amex 
proposes  to  amend  Amex  Rule  904  to 
prohibit  Amex  members  who  are  not 
members  of  the  exchange  where  the 
options  transactions  are  effected  from 
effecting,  for  any  account  in  which  the 
Amex  member  has  an  interest  or  for  any 
customer  account,  transactions  in 
option  contracts  that  would  exceed  the 
position  limits  established  by  the 
exchange  where  the  options  are  traded. 
Similarly,  the  Amex  proposes  to  amend 
Exchange  Rule  905  to  prohibit  Amex 
members  who  are  not  members  of  the 
exchange  where  the  options  transactions 
are  effected  from  exercising,  for  any 
account  in  which  the  Amex  member  has 
an  interest  or  for  any  customer  accoimt, 
a  long  position  in  option  contracts  that 
would  exceed  the  exercise  limits 
established  by  the  exchange  where  the 
options  are  traded. 

The  Amex  notes  that  the  proposed 
extension  of  jurisdiction  will  apply  only 
when  the  Amex  member  is  not  a 
member  of  the  other  options  exchange. 
In  addition,  the  Amex  will  apply  the 
applicable  position  and  exercise  limit 
rules  of  the  other  exchange,  as  well  as 
its  interpretations  and  policies.^. 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  (b)  (5)"  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 
Specifically,  the  Amex  has  noted  that 
Exchange  Rules  904  and  905  currently 
apply  solely  to  option  contracts  dealt  in 
on  the  Amex  and  do  not  prohibit  Amex 


members  from  exceeding  the  position 
and  exercise  limits  set  by  another 
exchange  for  non-Amex  listed  option 
contracts.  Thus,  if  an  Amex  member 
exceeds  the  position  and  exercise  limits 
of  another  options  exchange,  and  the 
Amex  member  is  not  a  member  of  the 
exchange  which  lists  the  options,  then 
neither  the  Amex  or  the  exchange  that 
lists  the  options  is  able  to  enforce  its 
position  and  exercise  limits  against  the 
Amex  member.  The  proposal  eliminates 
this  loophole  and  strengthens  the 
Exchange's  rules  by  requiring  an  Amex 
member  who  trades  non-Amex  listed 
option  contracts  on  another  exchange, 
and  who  is  not  a  member  of  that 
exchange,  to  comply  with  the  option 
position  and  exercise  limits  set  by  the 
exchange  where  the  transactions  are 
effected.* 

As  the  Commission  has  noted  in  the 
past.^o  options  position  and  exercise 
limits  are  intended  to  prevent  the 
establishment  of  large  options  positions 
that  can  be  used  or  might  create 
incentives  to  manipulate  or  disrupt  the 
underlying  market  so  as  to  benefit  the 
options  position.  In  particular,  position 
and  exercise  limits  are  designed  to 
minimize  the  potential  for  mini- 
manipulations  **  and  for  comers  or 
squeezes  of  the  underlying  market.  The 
proposal  extends  the  benefits  of  the 
position  and  exercise  limit  rules  to 
include  all  exchange-traded  options 
transactions  entered  into  by  Amex 
members  by  bringing  an  Amex 
member's  customer  transactions  in  non- 
Amex  exchange  Usted  options  within 
the  Amex's  jurisdiction  for  position  and 
exercise  limit  purposes. 

Finally,  the  Commission  notes  that 
the  Amex's  proposal  to  amend  Amex 
Rules  904  and  905  is  identical  to 
proposals  recently  approved  by  the 
Commission.*' 


UMI 


'  See  Amendment  No.  1,  supra  note  4.  The 
Commission  notes  that  the  position  and  exercise 
limits  in  equity  options  are  uniform  anaong  all 
options  markets. 

•IS  U.S.C  78l(bN5)  (1988  ft  Supp.  V  1993). 


"Under  the  proposal,  the  Amex  will  also  apply 
the  interpretations  and  policies  of  the  exchange 
where  the  options  transactions  are  eSected.  The 
Amex  will  take  disciplinary  action  pursuant  to  its 
own  rules  when  it  finds  that  an  Amex  member  has 
violated  the  position  and  exercise  limit  rules  of 
another  exchange.  See  Amendment  No.  1,  supra 
note  4. 

*oSee,  e.g..  Securities  Exchange  Act  Release  No. 
33283  (December  3,  1993),  58  FH  65204  (December 
13, 1993)  (order  approving  File  No.  SR-CBOE-93- 
43). 

"  Mini-manipulation  is  an  attempt  to  influence, 
over  a  relatively  small  range,  the  price  movement 
In  a  stock  to  benefit  a  previously  established 
derivatives  position. 

"See  Securities  Exchange  Act  Release  Not. 
36242  (September  IB,  1995),  60  FR  49305 
(September  22. 1995)  (order  approving  File  No.  SR- 
CBOE-95-22);  36257  (September  20, 1995).  60  FR 
5022B  (September  28, 1995)  (order  approving  File 
No.  SR-PHLX-95-31);  and  36350  (October  6. 1995). 
60  FR  53654  (October  16, 190S)  (order  approving 
File  No.  SR-PSE-05-17). 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.»3  that  the 
portion  of  the  proposed  rule  change 
(SR-Amex-95-35)  amending  Amex 
Rules  904  and  905  is  approved. 

For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '" 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  95-30529  Filed  12-14-95;  8:45  am] 
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[Releaae  Na  34-36569;  nie  No.  SR-8CE- 
96-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Cincinnati  Stock  Exchange.  Inc., 
Relating  to  the  Definitions  of  Public 
and  Professional  Agency  Orders 

December  11, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  29, 
1995,  the  Qnciimati  Stock  Exchange, 
Inc.  ("CSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  hereby  proposes  to  amend 
the  definition  of  public  agency  order 
and  professional  agency  order  as 
follows,  with  added  language  in  italics 
and  deletions  in  brackets: 

Rule  11.9    National  Securities  Trading 
System 

(a)  No  Change. 

(1)  through  (6)  No  Change. 

(7)  The  term  "public  agency  order" 
means  any  order  for  an  account  covered 
by  Section  1 1  (a)(1)(E)  of  the  Securities 
Exchange  Act  of  1934  (the  account  of  a 
person  other  than  a  member,  an 
Approved  Dealer,  or  a  person  who  could 
become  an  Approved  Dealer  by 
complying  with  this  Rule  with  respect 
to  his  use  of  the  System],  which  is 
represented,  as  agent,  by  a  User. 

(8)  The  term  "professional  agency 
order"  means  an  order  entered  by  a  User 
as  agent  for  the  account  of  a  broker- 
dealer  or  for  an  account  which  is  not 


"  15  U.S.C  78s{b)(2)  (1988). 

<«  17  CFR  200.3e-3(a)(12)  (1994). 


covered  by  Section  1 1(a)(1)(E)  of  the 
Securities  Exchange  Act  of  1934. 
(b)  through  (u)  No  Change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

CSE  Rule  11.9(/;  grants  "public 
agency"  orders  a  special  time  priority 
on  the  CSE,  i.e.,  public  agency  orders 
have  priority  over  professional  agency 
orders  at  the  same  price.  The  intent  of 
the  proposed  rule  change  is  to  ensure 
that  the  privilege  of  this  super-priority 
is  granted  only  to  those  for  whom  it  was 
originally  intended  by  clarifying  the 
distinction  between  "public  agency" 
and  professional  agency"  order  flow.' 

Paragraph  (1)(E)  in  Section  11(a)  of 
the  Act,  which  addresses  certain  issues 
related  to  trading  by  Exchange  members, 
segregates  for  special  treatment  "any 
transaction  for  the  account  of  a  natural 
pereon,  the  estate  of  a  natural  person,  or 
a  trust  created  by  a  natural  person  for 
himself  or  another  natural  jwrson."  The 
New  York  Stock  Exchange  ("NYSE"^ 
utilizes  this  definition  of  public  agency 
business  in  NYSE  Rule  BOA,  its  rule  for 
Umiting  trading  during  significant 
market  declines.  Specifically,  NYSE 
Rule  80A(e)(iii)  defines  an  "accoimt  of 
an  individual  investor"  as  "an  account 
covered  by  Section  11(a)(1)(E)  of  the 
Securities  Exchange  Act  of  1934."  The 
CSE  is  proposing  to  incorporate  Section 
11(a)(1)(E)  into  its  definition  of  public 
and  professional  agency  orders.  The 
Exchange  believes  that  it  is  appropriate 
to  articulate  definitions  of  agency 
business  that  are  consistent  with  the 
general  understanding  and  practice  of 
the  securities  industry. 


'  The  Commission  notes  that  several  of  the 
Exchanges'  rules,  such  as  its  order  guarantee  and 
preferencing  rules,  distinguish  between  public  and 
professional  ageiu:y  orders.  Thus,  the  proposed  rule 
change  would  aSect  certain  orders  in  these  contexts 
as  well.  See.  e.g..  CSE  Rules  11.9(c)  and  (u). 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  CSE  informed  the  other 
Intermarket  Trading  System  participants 
of  its  intent  to  file  this  rule  proposal, 
and  no  comments  were  received. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  forgoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
purposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  maybe  witUield  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection' and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
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should  refer  to  File  No.  SR-CSE-95-10 
and  should  be  submitted  by  January  4, 
1996. 

For  the  Commission^  by  the  Division  of 
Market  Regulation,  pu«suant  to  delegated 
authority. 

Margaral  H.  McFarianll, 
Deputy  Secretary. 
(PR  Doc  95-30530  FiMd  12-14-95;  8:45  am] 


Nol  94-86670;  File  Na  SfMMCC- 


96-141 


9<W  nagulatory  Orgpnigationa; 
National  SaoufWaa  Clearing 
Corporation;  Noticaiof  Rling  and  Order 
Qranting  Accelaraiinl  Approval  of  a 
ifupoaao  Huwunaaga  Amanaing 
Nm'a  By-Lawa  to  ProvMa  for  an 
AddMonal  Manibar  ( if  ttw  Board  of 


December  11, 1995. 

Pursuant  to  Sectiob  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").'  notice  is  heieby  given  that  on 
November  3, 1995,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  apd  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  items  have 
been  prepared  prima^ly  by  NSCC.  The 
Commission  is  publishing  this  notice 
and  («der  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  propesed  rule  change. 

L  Self-Regulatory  Oigawzation's 
StateoMiit  of  the  Ter«u  of  Solistaiice  of 
the  Propoeed  Rule  Change 

The  proposed  rulejchange  amends 
Article  n.  Section  2.l|  of  NSCCs  by-laws 
to  allow  for  an  additijonal  member  of  its 
board  of  directors. 

n.  Self-Regulatory  Otganixation's 
Statement  of  the  Puraoee  of,  and 
Statutory  Basis  for,  me  Pnyosed  Rufe 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  l^e  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  |n  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 


ISfll). 


>  IS  U.S.C  78«(b)(l)  (IS 
2  The  CcininiMion  ha*  mtxiified  parts  bf  these 
statements. 


UMI 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

When  NSCC  was  originally  formed, 
the  number  of  directors  on  its  board  was 
sixteen.  In  order  to  provide  a  greater 
representation  by  participants  m  the 
management  of  NSCC,  this  number  was 
increase  to  seventeen  in  1984,  to 
eighteen  in  1989,  and  to  nineteen  in 
1994.3  Since  that  time.  NSCC  has 
continued  to  expand  its  list  of 
participants,  and  NSCC  beUeves  that  it 
is  in  its  participants'  interest  that  the 
number  of  directors  again  be  increased.* 
NSCC's  by-laws  permit  the  number  of 
directors  to  be  increased  from  time  to 
time.'  The  proposed  rule  change 
consists  of  an  amendment  to  the  by-laws 
which  increases  the  number  of  directors 
on  the  board  bom  nineteen  to  twenty. 
The  additional  participant  director  will 
further  the  opportimity  for  participants 
to  be  represented  on  the  board. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
in  that  it  increases  the  opportunity  for 
NSCC's  participants  to  be  involved  in 
the  administration  of  NSCC's  afhirs." 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received. 

m.  Date  of  EffBctiveneas  of  the 
Proposed  Rule  Change  and  Timing  fbr 
Commiasim  Action 

Section  17A(b)(3)(C)  states  that  the 
rules  of  a  clearing  agency  must  assure 
fair  representation  of  its  shareholders 


*  Securities  Exdiange  Act  Release  Nos.  27984 
(May  2. 1990).  55  FR  19400  and  33852  (April  13, 
1994),  59  FR  17634. 

*  Pursuant  to  NSCC's  shareholders  agreement,  one 
director  represents  each  of  NSCC's  shareholders 
(the  New  Y<vk  Stock  Exchange,  the  American  Stock 
Exchange,  and  the  National  Association  of 
Securities  Dealers),  one  director  represents 
management,  and  the  remaining  directors  are 
selected  from  NSOC's  participants.  Thus,  the 
additional  director  will  be  selected  from  NSCC's 
participants. 

'  The  number  of  directors  may  be  increased  or 
decreased  at  any  time  by  amendment  of  the  by-laws 
by  either  a  vote  of  the  shareholders  entitled  to  vote 
for  election  of  directors  or  l>y  majority  of  the  entire 
board. 

*  IS  U.S.C  78q-l  (1988). 


(or  members)  and  participants  in  the 
selection  of  its  directors  and 
administration  of  its  affairs.'  The 
Commission  believes  that  the  proposed 
increase  in  the  number  of  directors  on 
the  board  is  consistent  with  NSCC's 
obligations  imder  Section  17A  because 
the  result  vidll  be  a  board  which  better 
reflects  NSCC's  participants.  As  a  result, 
participants  will  be  afforded  additicmal 
opporttinities  to  raise,  discuss,  and  help 
resolve  issues  that  afiisct  them. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  it  will  give  NSCC  the 
opportunity  to  have  the  additional 
participant  member  elected  prior  to  and 
possibly  participate  in  NSCC's  next 
board  meeting,  which  is  scheduled  for 
December  14, 1995. 

IV.  Sfdicitatioii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  a^d  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5.  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  nimiber  SR- 
NSCC-95-14  and  should  be  submitted 
January  5, 1996. 

It  is  therefore  ordered,  ptirsuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-95-14)  be  and  hereby  is 
approved. 


'  IS  U.S.C  78q-l  (b)(3)(C)  (1988). 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-30568  Filed  12-14-95;8:45am] 
BILUNG  COOe  S010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  Licenae  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Order  of  the 
United  States  District  Court  for  the 
Central  District  of  California,  dated  July 
1, 1976,  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of ,  a  California  corporation, 
to  function  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Company  License 
No.  09/14-0012  issued  to  Investcal 
Small  Business  Investment  (Company  on 
June  30, 1972  and  said  license  is  hereby 
declared  null  and  void  as  of  December 
11, 1995. 

Dated:  December  11, 1995. 
United  States  Small  Business 
Administration. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  95-30535  Filed  12-14-95;  8:45  am) 
BILUNQ  COOE  882S-ei-^ 


Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Order  of  the 
United  States  District  Court  for  the 
Eastern  District  of  California,  dated 
(October  6, 1995,  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Yosemite  dlapital 
Investment  Co.,  Inc.,  a  California 
corporation,  to  function  as  a  small 
business  investment  company  under  the 
Small  Business  Investment  Company 
License  No.  09/09-5236  issued  to 
Yosemite  Capital  Investment  Co.,  Inc. 
on  July  17, 1979  and  said  license  is 
hereby  declared  null  and  void  as  of 
December  11, 1995. 

Dated:  Deceralwr  11, 1995. 
United  States  Small  Business 
Administration.     • 
Don  A.  CIiristens«i, 
Associate  A  dministratorfor  Investment 
(FR  Doc.  95-30536  Filed  12-14-95;  8:45  am) 

BHJJNG  CODE  802S-01-P 


Providence  Advisory  Council  Meeting; 
Put>lic  Meeting 

The  U.S.  Small  Business 
Administration  Providence  District 
Advisory  Coimcil  will  hold  a  public 
meeting  on  Friday,  January  5, 1996  at 
8:00  a.m.  at  the  Providence  Marriott, 
Charles  at  Orms  Streets,  Providence, 
Rhode  Island  to  discuss  matters  as  may 
be  presented  by  members,  sta^  of  the 
U.S.  Small  Business  (Administration,  or 
others  present. 

For  hirther  information,  write  or  call 
the  office  of  the  District  Director, 
Providence  District  Office,  U.S.  Small 
Business  Administration,  380 
Westminster  Street,  Providence,  Rhode 
Island  02903,  (401)  528-4580. 

Dated:  December  8, 1995. 

Art  DeCoursey, 

Director,  Office  of  Advisory  Council. 

(FR  Doc.  95-30520  Filed  12-14-95;  8:45  am) 

BHJJNG  COOE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  12/  8195 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  OST-95-902 
Date  filed:  December  4, 1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC23  Reso/P  0725  dated  December  1, 
1995  rl-8 

TC23  Reso/P  0728  dated  December  1, 
1995  r9-15 

Expedited  Middle  East-TC3  resos 

Intended  effective  date:  expedited 
January  31/February  1,  1996 

Docket  Number  OST-95-903 
Date  filed:  December  4, 1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC23  Reso/P  0715  dated  November 
24.  1995  rl-6 

TC23  Reso/P  0716  dated  November 
24, 1995  r7 

TC23  Reso/P  0717  dated  November 
24.  1995  rB-9 

Europe-Japan/Korea  Expedited  Resos 

Intended  effective  date;  expedited 
January  15, 1996 
Docket  Number:  OST-95-904 
Date  filed:  December  4,  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC2  Reso/P  1871  dated  December  1, 


1995  n 
TC2  Reso/P  1872  dated  December  1, 

1995  r2-7 
Expedited  Middle  East-Afiica  resos 
Intended  effective  date:  expedited 
January  14/16, 1996 
Docket  Number:  OST-95-913 
Date  filed:  December  6, 1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
TC23  Reso/P  0722  dated  December  1, 

1995  rl 
TC23  Reso/P  0723  dated  December  1. 

1995  r2-6 
Expedited  Africa-TC3  resos 
Intended  effective  date:  expedited 
January  31/February  1, 1996 
Pauktte  V.  Twiae, 

Chief,  Documentary  Services  Division. 
|FR  Doc.  95-30574  Filed  12-14-95;  8:45  am) 

BHJJNO  COOE  4t10-«>-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Pennits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  December  8, 1995 

The  following  Applications  for 
Certificates  of  Public  Ckmvenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Ckinforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further  *■ 

proceedings. 

Docket  Number:  OST-95-900 
Date  filed:  December  4, 1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  1,  1996 
Description:  Application  of  Piedmont 
Aviation  Services,  Inc,  pursuant  to  49 
U.S.C.  41101  and  204.5  and  Subpart 
Q  of  the  Regulations,  requests  a 
fitness  determination  and  issuance  of 
a  certificate  of  public  convenience 
and  necessity  to  engage  in  charter 
foreign  air  transportation  of  persons, 
property  and  mail. 

Docket  Number:  OST-95-907 
Date  filed:  December  5, 1995 
Due  Date  for  Answers,  Conforming 

Applications,  or  Motion  to  Modify 

Scope:  January  2, 1996 
Description:  Application  of  Time  Air 

hic,  pursuant  to  49  U.S.C.  41304  and 
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Subpart  Q  of  the  Regulations,  applies 
for  amendment  at  its  foreign  air 
carrier  permit  to  operate  sdieduled 
and  nonscheduled  foreign  air 
transpOTtation  ofjpersons.  property 
and  mail  to  and  vom  any  point  in  the 
territory  of  Canada  to  and  from  any 
point  in  the  territory  of  the  United 
States,  including  at  its  option  two  or 
m<»e  points  in  thp  territory  of  the 
United  States  in  i  through-service 
carrying  no  local  passengers  or  cargo 
between  points  iA  the  territory  of  the 
United  States.     I 

PaidaMt  V.  Twine.     ! 

Qiief,  Documentary  S^rrices  Division. 

[FR  Doc.  95-30575  Piled  12-14-95: 8:45  am) 


PHDonai  niynway  irainc  oweiy 
Administration 
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[DockM  N&  06-M;  NMoe  1] 

NoUca  of  Receipt  of  Petition  for 
Decision  That  Non^onfonning  1902 
and  1993  MareadegBenzSOOSEL 
Paaaanger  Cara  Aia  Eligibia  for 
imponaQon 

agency:  National  ffl^way  Traffic 
Safisty  Administration,  DOT. 
ACTION:  Notice  of  reteipt  of  petition  for 
decision  that  noncoiiforming  1992  and 
1993  Mercedes-Bent  500SEL  passenger 
cars  are  eligible  for  importation. 


r:  This  notice  aimouncBS  receipt 
by  the  Natiimal  Higliway  Traffic  Sa^^ 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1992  and  1993 
Mercedes-Benz  500SEL  passenger  cars 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motOT  vehicle  safety  standards  are 
ettgible  for  importation  into  the  United 
States  because  (1)  they  are  sulMtantially 
similar  to  vehicles  tjiat  were  originally 
manufactiired  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  ctniform  to  the  standuds. 
DATGK  The  closing  date  for  comments 
on  the  petition  is  Jaiiuary  16, 1996. 
AOOaCBBCD.  Conune^ts  should  refier  to 
the  docket  number  ^d  notice  number, 
and  be  submitted  to]  Docket  Section, 
Room  5109,  Nationd  Highway  Traffic 
Safety  Administratien,  400  Seventh  St. 
SW.,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm] 
Fon  FURTMBi  mFont/moH  contact: 
George  Entwistle.  Office  of  Vehicle 
Safisty  Compliance,  NHTSA  (202-366- 
5306). 


UMI 


suppi^imentary  information: 

Bacl(ground 

Under  49  U.S.C  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is.  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  conunent  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rnnster. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana.  California  ("GftK") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1992  and  1993  Mercedes-Benz  500SEL 
(Model  ID  140.051)  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  G&K  believes 
are  substantially  similar  are  die  1992 
and  1993  Mercedes-Benz  500SEL 
passenger  cars  that  were  manufactured 
for  importation  into,  and  safe  in,  the 
United  States  and  certified  by  their 
manufacturer,  Daimler  Benz  A.G.,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1992 
and  1993  Mercedes-Benz  500SEL 
{>assenger  cars  to  their  U.S.  certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1992  and  1993 
Mercedes-Benz  500SEL  passenger  cars, 
as  originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 


standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1992  and  1993 
Mercedes-Benz  500SEL  passenger  cars 
are  identical  to  their  U.S.  certified 
counterparts  with  resp)ect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  .....  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydmulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  S^t  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 
Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  placement  of  a  seat  beh 
warning  symbol  on  the  seat  belt  warning 
lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-  model  headlamps 
and  front  sidemarkers;  (b)  installation  of 
U.S.-  model  taillamp  lenses  which 
incorporate  rear  sidemaricere;  (c) 
installation  of  a  high  moimted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
convex  rearview  mirror  with  a  U.S.- 
model  component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  and  o  warning  buzzer  in 
the  steering  lock  assembly. 
Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  pfate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  e  \1N 


reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  buzzer.  The  petitioner  states 
that  all  non-U.S.  certified  1992  and  1993 
Mercedes-Benz  500SEL  passenger  cars 
built  prior  to  September  1993  are 
equipped  with  driver's  side  air  bags  and 
knee  bolsters,  and  that  those  built  after 
September  1993  are  equipped  with  both 
driver's  and  passenger's  side  air  bags 
and  knee  bolsters.  The  petitioner  further 
states  that  these  vehicles  are  equipped 
with  Type  2  seat  belts  in  both  front  and 
rear  outboard  seating  positions. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integpty:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.  certified 
1992  and  1993  Mercedes-Benz  500SE1. 
passenger  cars  must  be  reinforced  to 
comply  with  the  Bumper  Standard 
found  in  49  CFR  Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  nimiber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  IXl  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  piu^uant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(l)(A]  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  December  12, 1995. 
Maiilynne  Jacobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  95-30576  Filed  12-14-95;  8:45  am] 
BHXMQ  OOOf  4*10-W-P 


[Docket  No.  95-66;  Nottoe  1] 

Isis  Imports  Ltd.  Receipt  of  Application 
for  Temporary  Exemptfon  From 
Federal  Motor  Veliicle  Safety 
Standards  No.  208  and  214 

Isis  Imports  Ltd.  of  San  Francisco, 
California,  ("Isis")  has  applied  for  a 
temporary  exemption  of  two  years  from 
paragraph  S4.1.4  of  Federal  Motor 
Vehicle  Safety  Standard  No.  208 
Occupant  Crash  Protection,  and  of  three 
years  from  Federal  Motor  Vehicle  Safety 
Standard  No.  214  Side  Impact 
Protection.  The  basis  of  the  application 
is  that  compliance  will  cause  substantial 
economic  hardship  to  a  manufacturer 
that  has  tried  to  comply  with  the 
standard  in  good  faith. 

This  notice  of  receipt  of  an 
application  is  published  in  accordance 
with  the  requirements  of  49  U.S.C. 
30113(b)(2)  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  application. 

The  make  and  type  of  passenger  car 
for  which  exemption  is  requested  is  the 
Morgan  open  car  or  convertible.  Morgan 
Motor  Company  ("Morgan"),  the  British 
manufacturer  of  the  Morgan,  has  not 
offered  its  vehicle  for  sale  in  the  United 
States  since  the  early  days  of  the  Federal 
motor  vehicle  safety  standards.  It  is  the 
business  of  Isis  to  buy  incomplete 
Morgan  cars  from  the  British 
manufacturer  and  import  them  as  motor 
vehicle  equipment,  completing 
manufacture  by  the  addition  of  engine 
and  fuel  system  components.  They 
differ  from  their  British  counterparts, 
not  only  in  equipment  items  and 
modifications  necessary  for  compliance 
with  the  Federal  motor  vehicle  safety 
standards,  but  also  in  their  fuel  system 
components  and  engines,  which  are 
propane  fueled.  As  the  party  completing 
manufacture  of  the  vehicle,  Isis  certifies 
its  conformance  to  all  applicable 
Federal  safety  and  bimiper  standards. 
The  vehicle  completed  by  Isis  in  the 
U.S.  is  deemed  sufficiently  different 
from  the  one  produced  in  Britain  that 
NHTSA  considers  Isis  the  manufacturer, 
not  a  converter,  even  though  the  brand 
names  are  the  same. 

Morgan  itself  produced  around  470 
cars  in  1994,  while  in  the  year 
preceding  the  filing  of  its  petition  in 
September  1995,  Isis  produced  14  cars 
for  sale  in  the  United  States.  Twice 
previously  NHTSA  has  exempted  Isis 
from  compliance  with  the  automatic 
restraint  requirements  of  Standard  No. 
208  on  harckhip  grounds,  the  latest 
exemption  expiring  November  1, 1995. 
The  staff  of  Isis  consists  of  three  foil 
time  employees  and  one  part  time 


employee.  Its  cumulative  net  income  for 
the  yeara  1992-94  totals  $34,694. 

Application  for  Exemption  From 
Standard  No.  208 

Isis  received  NHTSA  Exemptions  Nos. 
89-4  and  92-7  horn  S4. 1.2.1  and 
S4.1.2.2  of  Standard  No.  208. 
respectively  expiring  October  1, 1992 
and  November  1, 1995  (54  FR  43647  and 
57  FR  60564).  Under  the  first 
exemption,  it  had  sought  to  comply 
tbroii^  a  motorized  belt  system,  then 
concluded  that  an  air  bag  system  would 
be  preferable.  At  the  time  that  its  second 
exemption  was  granted,  Isis  had 
received  proposals  horn  air  bag 
suppUers  that  it  deemed  prohibitive  in 
cost.  However,  it  hoped  to  have  access 
to  a  system  under  development  by 
Range  Rover,  or  to  aftermarket  retrofit 
components. 

According  to  the  applicant,  sufficient 
progress  has  been  made  during  its 
second  three-year  exemption  period  that 
it  can  foresee  compliance  in  only  two 
more  years.  Moi^an  itself  intends  to 
equip  its  cars  with  air  bags  and  has 
beguin  a  test  program  towards  this  end. 
To  date,  5  of  6  Hy-ge  sled  tests  have 
been  conducted.  Body  modifications  are 
being  engineered.  Morgan  is  currenUy 
negotiating  for  "multi-point  sensor  air 
bag  components",  and  estimates  that  it 
will  take  12  to  18  months  to  complete 
the  project  "once  we  are  given 
permission  to  use  the  components,  most 
of  which  have  already  been  sourced." 
Until  such  time,  Isis  will  continue  to 
use  manual  three-point  restraint  systems 
in  its  cars. 

Application  for  Exemption  from 
Standard  No.  214 

Isis  claims  that  it  has  insufficient 
resources  to  work  towards  compliance 
with  those  requirements  until  its  work 
on  complying  with  Standard  No.  208  is 
completed.  It  has  had  discussions  with 
the  British  Motor  Industry  Research 
Association  to  identify  the  components 
that  may  require  alteration,  such  a%  the 
door  latches  and  interior  padding.  In  its 
view,  "it  would  not  be  prudent  to  test 
for  side  impact  until  we  complete  our 
modifications  of  the  seating  area  and 
knee  bolster  assembly  and  finalize  the 
air  bag  configuration,  as  changes  in  this 
area  would  be  reflected  in  the 
performance  of  the  vehicle  in  side- 
impact  testing."  It  does,  however,  meet 
the  previous  side  door  strength 
requirements  of  the  standard,  and  will 
work  towards  compliance  during  the 
three-year  exemption  period  for  which 
it  has  asked.  Were  the  phase-in 
requirement  of  38  applied  to  it, 
calculated  on  the  basis  of  its  limited 
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production,  only  very  few  cars  would  be 
required  to  meet  the  standard. 

Safety  and  PubU<  Interest  Arguments 

Because  of  the  Small  number  of 
vehicles  that  the  Applicant  produces  and 
its  belief  that  they  are  used  as  second  or 
third  cars  for  short  mileage  open  air 
excursions  rather  than  for  daily 
commuting,  and  because  of  the  three- 
point  restraints  a|id  side  impact 
protection  currency  ofiered.  Isis  argues 
that  an  exemptioi^  would  be  in  the 
public  interest  anid  consistent  with 
safety.  An  exemption  would  allow  it  to 
"maintain  the  existing  diversity  of 
motor  vehicles  aviailable  in  this 
country."  Finally|  because  of  its 
expertise  in  the  use  of  propane  as  a  fuel, 
Isis  is  "in  a  position  to  contribute  to  the 
growth  of  the  altelnative  fueled  vehicle 
industry." 

Interested  persons  are  invited  to 
submit  comments  on  the  application 
described  above.  Comments  should  refer 
to  the  docket  nuntber  and  the  notice 
number,  and  be  sabmitted  to:  Docket 
Section,  National  Highway  TrafBc 
Safety  Administration,  room  5109,  400 
Seventh  Street.  SW.  Washington.  DC 
^0590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  vrill  be  available  for 
examination  in  the  docket  at  the  above 
address  both  befote  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered. 

Notice  of  final  action  on  the 
application  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  January  16. 
1996.  I 

(49  U.S.d.  30113;  d^egations  of  authority  at 
49  CPR  1.50.  and  506.8) 

Issued  on:  November  28. 1995. 
Barry  Felrice. 

Associate  AdministkitoT  for  Safety 
Performance  Standards. 
(FR  Doc.  95-30577  filed  12-14-95;  8:45  am) 
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DEPARTMENT  Of  THE  TREASURY 

Customs  Service 

Notice  of  Revised  Time  Frames 
Regarding  Test  of  Reconciliation  for 
Adjustments  Kiade  to  ttte  Price  of 
Imported  Merchandise  l>y  Related  * 
Party  Companiesi  Under  26  U.S.C.  482 


agency:  U.S.  Customs 
Department  of  the 


UMI 


Service. 
Treasury. 


ACTION:  Notice  of  revised  time  firames  for 
test. 

summary:  This  dociunent  annoimces 
Customs  decision  to  revise  the  time 
frames  regarding  the  test  Customs  plans 
to  conduct  involving  the  use  of 
reconciliation  for  those  related  party 
importers  which  have  reason  to  believe 
upward  adjustments  may  be  made  to  the 
price  of  imported  merchandise  for  tax 
purposes  pursuant  to  26  U.S.C.  482.  In 
a  prior  Federal  Register  notice  (60  FR 
46141).  Customs  set  out  the  eligibility 
requirements  for  voluntary  participation 
in  the  test  and  described  the  basis  on 
which  Customs  will  select  participants. 
This  notice  revises  the  time  frames  for 
both  applicants  to  volunteer  and  for  the 
commencement  and  conclusion  of  the 
planned  test 

DATES:  Applications  to  participate  in 
this  reconciliation  test  must  be  filed 
with  and  approved  by  Customs  on  or 
before  May  1. 1996.  The  test  will 
conunence  no  earlier  than  May  1. 1996, 
and  will  cover  entry  summaries  filed  by 
selected  participants  from  May  1, 1996. 
to  December  31, 1996,  or  the  end  of  the 
participant's  tax  year,  whichever  comes 
first.  Participants  must  file  the 
reconciliation  simunary,  which  provides 
the  outstanding  value  information, 
within  15  months  of  the  filing  of  the 
first  affected  entry  simimary  or  by  July 
31. 1997,  whichever  comes  first. 
ADDRESSES:  To  be  considered  for 
volimtary  participation  in  this  test, 
applications  should  be  submitted  to  Mr. 
William  F.  Inch.  Director,  Office  of 
Regulatory  Audit.  Office  of  Strategic 
Trade.  U.S.  Customs  Service.  1301 
Constitution  Avenue,  N.W.,  Room  2311. 
Washington.  D.C.  20229-0001.  Once  the 
test  is  underway,  reconciliation 
siunmaries  shall  be  filed  to  the  attention 
of  Mr.  Matthew  Krimski,  Office  of 
Regulatory  Audit,  Office  of  Strategic 
Trade.  U.S.  Customs  Service.  1301 
Constitution  Avenue.  N.W., 
Washington,  DC.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Krimski,  (202)  927-0411. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  5, 1995.  Customs 
published  a  document  in  the  Federal 
Register  (60  FR  46141)  announcing 
plans  to  conduct  a  test  regarding  the  use 
of  reconciliation  for  those  related  party 
importers  which  have  reason  to  believe 
upward  adjustments  may  be  made  to  the 
price  of  imported  merchandise  for  tax 
purposes  pursuant  to  26  U.S.C.  482.  The 
document  described  the  objectives  of 
the  test,  the  application  process  to 
participate,  the  eligibility  criteria. 


selectivity  criteria  and  test  evaluation 
criteria.  The  document  invited  public 
participation  in  the  test  and  set  forth  a 
deadline  for  applications  at  no  later 
than  October  1. 1995.  The  planned 
commencemmit  of  the  test  was  October 
1. 1995. 

Customs  is  now  revising  certain 
elements  of  the  September  5.  docummt. 
Customs  now  plans  to  begin  the  test  no 
earlier  than  May  1. 1996.  and  the  test 
will  cover  entry  summaries  filed  by  the 
selected  participants  from  May  1, 1996. 
to  December  31. 1996.  or  the  end  of  the 
participant's  tax  year,  whichever  comes 
first. 

Participants  must  file  the 
reconciliation  simmiary.  which  provides 
the  outstanding  value  information, 
within  15  months  of  the  filing  of  the 
first  affected  entry  summary  or  by  July 
31. 1997,  whichever  comes  first. 
Further,  by  applying,  applicants  agree 
that  the  value  for  merchandise  covered 
by  all  entry  summaries  filed  by  them  or 
on  their  behalf  on  or  after  May  1. 1996. 
until  the  end  of  the  tax  year  or 
December  31. 1996.  whichever  comes 
first,  shall  be  finally  determined  by  the 
liquidation  of  the  reconciliation  filed  in 
accordance  with  the  test. 

The  time  frame  for  Customs 
acceptance  and  approval  of  applications 
to  participate  inthe  test  has  been 
revised  to  May  1, 1996.  Applications 
shall  be  addr^sed  ta  Mr.  William  F. 
Inch  as  indicated  above  in  this 
document. 

To  be  eligible  to  participate  iif  the 
test,  a  participant's  tax  year  must  end 
between  May  1. 1996  and  December  31. 
1996. 

For  purposes  of  the  reconciliation 
test,  reconciliation  summaries  shall  be 
filed  to  the  attention  of  Matthew 
Krimski.  Office  of  Regulatory  Audit. 
Office  of  Strategic  Trade,  U.S.  Customs 
Service.  1301  Constitution  Avenue. 
N.W..  Washington,  D.C.  20229. 

Aside  frt>m  the  revised  information 
set  forth  in  this  document,  all  other 
information  regarding  the  reconciliation 
test  set  forth  in  the  Federal  Register 
document  of  September  5, 1995,  is  still 
applicable. 

Dated:  December.6, 1995. 
Karen  J.  Hiatt. 

Acting  Assistant  Commissioner,  Office  of 

Strategic  Trade. 

[FR  Doc.  95-30516  Filed  12-14-95;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Receipt  of  Cultural  Property  Request 
From  the  Government  of  Nicaragua 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  Receipt  of  Cultural 

Property  Request  from  the  Government 

of  Nicaragua. 

The  Government  of  Nicaragua  has 
submitted  a  cultiual  property  request  to 
the  Government  of  the  United  States 
under  Article  9  of  the  1970  UNESCO 
Convention.  The  request  was  received 
on  November  27. 1995,  by  the  United 
States  Information  Agency.  The  request 
seeks  U.S.  protection  of  certain 
categories  of  archaeological  material  the 
pillage  of  which,  it  is  alleged, 
jeopardizes  the  national  cultural 
patrimony  of  Nicaragua.  In  accordance 
with  the  provisions  of  the  Convention 
on  Cultural  Property  Implementation 
Act  (19  U.S.C.  2603  et  seq)  the  request 
will  be  reviewed  by  the  Cultiu-al 
Property  Advisory  Committee  which 
will  develop  recommendations  before  a 
determination  is  made. 

Dated:  November  28, 1995. 
Penn  Kemble. 

Deputy  Director,  United  States  Information 
Agency. 

[FR  Doc.  95-30585  Filed  12-14-95;  8:45  am] 
BILUNQ  CODE  B230-01-M 


Meeting  of  the  Advisory  Board  for 
Cuba  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  at 
Hialeah  City  Hall.  501  Pahn  Avenue, 
Hialeah,  Florida  on  Thursday,  December 
14. 1995,  at  6:00  p.m. 

The  intended  agenda  is  listed  below. 

Advisory  Board  for  Cuba  Broadcasting 
Meeting,  Thursday,  December  14, 1995 

Agenda 

Part  One — Closed  to  the  PubHc 
Technical  Operations  Update 
Part  Two— Open  to  the  Public 

I.  Update  on  Radio  and  T.V.  Martf 

II.  Presentations 

m.  Approval  of  Minutes 
rv.  Report  on  Congress 

(a)  Budget 

(b)  Relocation  to  Miami 

V.  Investigations  Update 

VI.  External  Review  Panels 


Vn.  USIA  International  Programs 
Vni.  Public  Testimony 
DC.  Old  Business 
X.  New  Business 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 
Ms.  Angela  R.  Washington,  at  the 
Advisory  Board  Office.  Ms.  Washington 
can  be  reached  at  (202)  401-2178. 

Due  to  the  limited  availability  of 
Advisory  Board  members  and  other 
scheduling  problems  and  the  need  to 
move  the  project  forward,  this 
announcement  will  appear  for  less  than 
15  days. 

Determination  to  Close  Portions  of  the 
Advisory  Board  Meeting  of  December 
14,  1995 

Based  on  information  provided  to  me 
by  the  Advisory  Board  for  Cuba 
Broadcasting,  I  hereby  determine  that 
the  6:00  p.m.  to  6:30  p.m.  portion  of  the 
meeting  should  be  closed  to  the  public. 

llie  Advisory  Board  has  requested 
that  the  Technical  Operations  Update  of 
the  December  14, 1995,  meeting  be 
closed  to  the  public.  This  item  will 
involve  information  the  premature 
disclosure  of  which  would  likely 
frustrate  implementation  of  a  proposed 
Agency  action.  Closing  such 
deliberations  to  the  public  is  justified  by 
the  Government  in  the  Sunshine  Act 
under  5  U.S.C.  522b(c)(9MB). 

Part  one  of  the  agenda  consists  of  a 
discussion  of  technical  matters,  which 
include  TV  Marti  transmissions. 

Dated:  December  8, 1995. 
Joseph  DofiiBy. 

Director,  United  States  Information  Agency. 
IFR  Doc.  95-30586  Filed  12-14-95;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Scientific  Review  and  Evaluation 
Board  for  Health  Services  Research 
and  Development  Service,  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs, 
Veterans  Health  Administration,  gives 
notice  under  Public  Law  92-463,  that  a 
meeting  of  the  Scientific  Review  and 
Evaluation  Board  for  Health  Services 
Research  and  Development  Service  will 
be  held  at  the  Marriott  Copley  Place, 
110  Huntington  Avenue,  Boston,  MA, 
January  9  through  January  11, 1996.  The 
session  on  January  9, 1996,  is  scheduled 


to  begin  at  1:00  p.m.  and  end  at  5:00 
p.m.  (EST),  llie  sessions  scheduled  for 
January  10  and  11  are  scheduled  to 
begin  at  8:00  a.m.  and  end  at  5:00  p.m. 
(EST).  The  purpose  of  the  meeting  is  to 
review  research  and  development 
applications  concerned  with  the 
measurement  and  evaluation  of  health 
care  systems  and  with  testing  new 
methods  of  health  care  delivery  and 
management.  Applications  are  reviewed 
for  scientific  and  technical  merit. 
Recommendations  regarding  their 
funding  are  prepared  for  the  Associate 
Chief  Medical  Director  for  Research  and 
Development. 

This  meeting  will  be  open  to  the 
public  (to  the  seating  capacity  of  the 
room)  at  the  start  of  the  January  9 
session  for  approximately  a  half  an  hour 
to  cover  administrative  matters  and  to 
discuss  the  general  status  of  the 
program.  The  closed  portion  of  the 
meeting  involves  discussion, 
examination,  reference  to,  and  oral 
review  of  staff  and  consultant  critiques 
of  research  protocols,  and  similar 
docimients.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosiue  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  by  the 
subsection  10(d)  of  Public  law  92-463. 
as  amended  by  Public  Law  94-409, 
closing  portions  of  these  meetings  is  in 
accordance  with  5  U.S.C.  5.'i2b(c){6)  and 
(9)(B). 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  contact  Mr.  Bill 
Judy,  Review  Program  Manager  (12B3), 
Health  Services  Research  and 
Development  Service,  Depailment  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW,  (Techworid),  Washington,  DC 
20420  (phone:  202-565-7425)  at  least 
five  days  before  the  meeting. 

Dated:  December  7, 1995. 

By  Direction  of  the  Secretary. 
Heyward  Bannister. 
Committee  Management  Officer. 
(FR  Doc.  95-30531  Filed  12-14-95;  8:45  am) 
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FEDERAL  DEPOSrr  M8URANCE 
CORPORATION       | 

Notice  of  Agmcy  Meeting 

Piirsuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  5S2b),  notice  is  hereby  given  that 
at  10:05  a.m.  cm  Tuesday,  December  12. 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  hsurance  Corporation 
met  in  closed  session  to  consider  (1)  a 
persoonel  matter;  (2)  matters  relating  to 
the  Corporation'a  corporate  and 
supwvisory  activities;  and  (3)  an 
administrative  enforcement  proceeding. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Cunency),  seconded  by  Vice  Chairman 
Andrew  C.  Hove.  Jr.,  conciirred  in  by 
Director  Jonathan  L.  Fiechter  (Acting 
Director,  OiBce  of  Thrift  Supervision), 
and  Chairman  Ricki  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consi^eraticHi  of  the  matters 
in  a  meeting  opeQ  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8).  (c)(9KA)(ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)C2),  (c)(4).  (c)(6),  (c)(8). 
(c)(9)(A)(u),  and  Cc)(9)(B)). 

The  meeting  wis  held  in  the  Board 
Room  of  the  H3IC  Building  located  at 
550— 17th  Street.  IN. W.,  Washington. 
D.C. 

Dated:  December  12, 1995. 
Federal  Deposit  Instrance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
[FR  Doc  95-30662  filed  12-1^-95;  2:31  pmj 
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Notice  of  Agency  Meeting 

Pursuant  to  the  [provisions  of  the 
"Government  in  t£e  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 


UMI 


the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  December  19, 1995,  to 
consider  the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  appiDved  by  the 
standing  committees  of  the  Corporation  and/ 
or  by  ofBcers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  and  resolution  re: 
Establishment  of  a  New  System  of  Records 
(Vacancy  Announcement  Tracking  System). 

Memorandum  and  resolution  re: 
Withdrawal  of  a  proposed  rule  prescribing  by 
regulation  that  certain  liabilities  of  an 
insured  depository  institution  are  deposit 
liabilities  by  general  usage. 

Memorandum  re:  Contract  to  Provide 
Management  Services. 

Discussion  Agenda 

Memorandum  re:  The  Corporation's  1996 
Budget 

Memorandum  re:  Alternative  Dispute 
Resolution  Report. 

Memarandtun  and  resolution  re:  Final 
amendments  to  Part  360  of  the  Corporation's 
rules  and  regulations,  entitled  "Resolution 
and  Receivership  Rules,"  which  include  spot 
and  other  short-term  foreign  exchange 
agreements  and  repurchase  agreements  on 
qualified  foreign  government  securities 
within  the  definition  of  "qualified  financial 
contracts"  (QFCs)  under  the  Federal  Deposit 
Insurance  AOL 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street, 
N.W.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Jerry  L  Langley,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  Deconba- 12. 1995. 


Federal  Deposit  Insurance  Corporation. 

Jeny  L.  Langley. 

Executive  Secretary. 

(FR  Doc.  95-30663  Filed  12-13-95;  2:31  pm] 
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NATIONAL  FOUNDATION  ON  THE  ARTS  AND 

THE  HtiMANrnES 

INSTITUTE  OF  MUSEUM  SERVICES 

Notice  of  Meeting 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Musetmi  Services  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  Services,  45  CFR  1180.84. 
TIME/DATE:  10:30  a.m.-l:00  p.m.— 
Friday.  January  12, 1996. 
STATUS:  Open. 

ADDRESS:  The  Madison  Hotel.  15th  and 
M  Streets,  NW,  Washington,  DC  20005, 
202/862-1740. 

FOR  FURTHER  INFORMATION  CONTACT:  Elsa 
Mezvinsky,  Special  Assistant  to  the 
Director,  Institute  of  Museimi  Services, 
1100  Pennsylvania  Avenue,  N.W.,  Room 
510,  Washington.  D.C.  20506  (202)  606- 
8536. 

SUPPLEMENTARY  INFORMATION: 

The  National  Museum  Services  Board  is 
established  under  the  Museiun  Services  Act, 
Title  n  of  the  Arts,  Hiunanities,  and  Cultural 
Affairs  Act  of  1976,  Public  Law  94-462.  The 
Board  has  responsibility  for  the  general 
policies  with  respect  to  the  powers,  duties, 
and  authorities  vested  in  the  Institute  imder 
the  Museum  Services  Act. 

The  meeting  of  Friday,  January  12  will  be 
open  to  the  public. 

If  you  need  special  accommodations  due  to 
a  disability,  please  contact:  Institute  of 
Museum  Services  1100  Pennsylvania 
Avenue.  N.W.,  Washington,  D.Q  20506  (202) 
606-8536  TDD  (202)  606-8636  at  least  seven 
(7)  days  prior  to  the  meeting  date. 

65th  Meeting  of  the  National  Musetmi 
Services  Board  the  Madison  Hotel, 
Friday,  January  12, 1996, 10:30  a.m.— 
1:00  p.m. 

Agenda 

I.  Chairman's  Welcome  and  Approval  of 

Minutes 
n.  Director's  Report 
m.  Appropriations  Repori 

IV.  Legislative/Public  A&irs  Report 

V.  IMS  Programs  Report 

VL  Twentieth  Anniversary  Report 
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Dated:  December  7, 1995. 

Unda  Bell. 

Director  of  Policy,  Planning  and  Budget, 
National  Foundation  on  the  Arts  and  the 
Humanities,  Institute  of  Museum  Services. 

[FR  Doc  95-30703  Filed  12-13-95;  3:44  pm] 
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The  State  Vocational  Rehabilitation 
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DEPARTMENT  OF  EDUCATION 


34  CFR  Part  361 
RIN  1820-AB12 


I 


I  RehablUtation 


Tha  State  Vocational  i 
Sanricaa  Program 

AOBCY:  Departmeiit  of  Education. 
ACTION:  Notice  of  ptt>posed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  governing  The 
State  Vocational  Rehabilitation  Services 
Program.  These  amendments  are  needed 
to  implement  changes  to  the 
Rehabilitation  Act  ef  1973  (Act)  made 
by  the  Rehabilitaticti  Act  Amendments 
of  1992.  enacted  on  October  29, 1992,  as 
amended  by  the  1993  technical 
amendments  (hereitiafter  collectively 
refiarred  to  as  the  1992  Amendments). 
DATES:  Comments  niust  be  received  on 
or  before  February  23, 1996. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Fredric  K.  Schroeder,  U.S. 
Department  of  Education,  600 
hidependence  AveQue  SW.,  Room  3028, 
Mary  E.  Switzer  Building,  Washington, 
D.C  20202-2531.  Qomments 
transmitted  by  £acs^ile  should  be  sent 
to  (202)  205-9772.  Comments  can  be 
transmitted  in  an  efisctronic  format 
either  through  the  electronic  bulletin 
board  system  (BBS)tof  the  Rehabilitation 
Services  Administration  (RSA)  or 
through  internet.  The  internet  address  is 
"State_VR©Bd.govf '.  The  access 
number  for  the  RSA  BBS  is  (202)  205- 
5574  for  low  speed  (2400  BPS  or  lower) 
modems  and  (202)  205-6174  for  high 
speed  (9600  BPS  and  higher)  modems. 
Comments  can  alsoibe  transmitted  to  the 
RSA  BBS  through  Fbdworld  via  internet 
using  the  telnet  coiamand.  Telnet  to: 
"Fedworld.gov".  AH  comments 
transmitted  in  an  electronic  format 
should  be  sent  to  tfa^  following  RSA 
BBS  mailbox:  "RS/S^PES".  To 
facilitate  the  analysis  of  comments, 
electronic  transmission  of  comments  is 
preferred.  Also,  coiaments  should  be 
specific  and  identified  by  proposed 
regulatory  citation.  Comments  received 
by  RSA  sifter  the  du^  date  for  comments 
will  not  be  considered. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperworii  Reduction  Act 
section  of  this  preaitible. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverlee  Stafford,  U.S.  Department  of 
Education,  600  Independence  Avenue 
SW.:  Room  3014,  Mary  E.  Switzer 
Building.  Washington,  D.C.  20202-2531. 


Telephone  (202)  205-8831.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
5538. 

SUPPt-BNENTARY  INFORMATION:  The  State 
Vocational  Rehabilitation  Services 
Program  (program)  is  authorized  by 
Title  I  of  the  Act  (29  U.S.C.  701-744). 
This  program  provides  support  to  each 
State  to  assist  it  in  operating  a 
comprehensive,  coordinated,  effective, 
efficient,  and  accountable  State  program 
to  assess,  plan,  develop,  and  provide 
vocational  rehabilitation  (VR)  services 
to  individuals  with  disabilities  so  that 
those  individuals  may  prepare  for  and 
engage  in  gainful  employment, 
consistent  with  their  strengths, 
resources,  priorities,  concerns,  abilities, 
capabilities,  and  informed  choice.  The  ^ 
program  supports  the  National 
Education  Goal  that,  by  the  year  2000, 
every  adult  American,  including 
individuals  with  disabilities,  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Regulations  for  this  program  were  last 
published  in  their  entirety  on  May  12, 
1988  (53  FR  16978)  to  implement  the 
1986  amendments  to  the  Act  and  are 
codified  in  34  CFR  Part  361.  In  addition, 
a  notice  of  proposed  nilemaldng 
(NPRM)  for  this  program  was  published 
on  July  3, 1991  (56  FR  30620)  (1991 
NPRM),  but  it  .was  never  finalized. 

In  the  1991  NPRM.  the  Secretary 
proposed  amendments  to  the 
regulations  fOT  this  program  that  were 
designed  to  reduce  regulatory  Imrden  cm 
States  and  to  place  greater 
administrative  discretion  at  the  State 
level.  Mora  specifically,  the  1991  NPRM 
proposed  to  remove  or  reduce  certain 
State  plan,  paperwork,  and  reporting 
requirements  not  mandated  by  statute, 
to  clarify  the  regulations  through  more 
precise  definitions,  and  generally  to 
simplify  and  condense  the  regulations. 
At  the  request  of  the  Congress,  the 
proposed  regulations  in  the  1991  NPRM 
were  not  finalized  because  the 
Rehabilitation  Act  Amendments  of  1992 
were  being  developed  at  that  time. 

The  1992  Amendments  made 
extensive  changes  to  Title  I  of  the  Act 
that  have  far-reaching  impfications  for 
the  program.  One  of  the  major  themes  of 
the  1992  Amendments  is  the 
empowerment  of  individuals  with 
.  disabilities  in  terms  of  influence  on  the 
State  plan  and  State  vocational 
rehabilitation  policy  through 
membership  on  the  State  Rehabilitaticni 
Advisory  Council  or  an  independent 
commission  and  increased  participation 
in  the  development,  implementation. 


and  evaluation  of  their  individualized 
written  rehabilitation  programs  through 
informed  choice.  The  statute  also 
requires  that  designated  State  units 
(DSUs)  provide  for  the  use  of 
appropriate  modes  of  communication 
and  accessible  formats  to  ensure  equal 
access  for  individuals  with  disabilities 
who  need  this  assistance. 

A  related  theme  is  the  integration  of 
individuals  with  disabilities  into  the 
fiill  spectrum  of  American  life.  The 
1992  Amendments  requires  both  that 
vocational  rehabilitation  services  be 
provided  in  the  most  integrated  settings 

Eossible  and  that  employment  outcomes 
B  in  the  most  integrated  settings 
possible. 

Another  key  theme  of  the  1992 
Amendments  is  to  improve  access  to  the 
vocational  rehabilitation  system.  The 
amendments  streamline  the  process  for 
making  eligibility  determinations  by 
requiring  the  use  of  existing  information 
to  the  extent  possible,  by  adding  a 
presumption  of  benefit  from  services, 
and  by  providing  a  60-day  time  limit  for 
making  eligibility  determinations. 

The  1992  Amendments  also  focuses 
on  expanding  and  improving  the  quality 
of  services  by  requiring  States  to 
develop  a  strategic  plan,  by  requiring 
States  to  develop  a  comprehensive 
system  of  personnel  development  to 
ensure  that  DSU  personnel  are 
adequately  trained  and  meet  the  State's 
highest  standards,  and  by  requiring  the 
development  of  standards  and 
indicators  to  evaluate  the  performance  ' 
of  State  programs.  The  evaluation 
standards  and  performance  indicators 
are  being  developed  separately  and  are 
not  addressed  in  this  hn'RM. 

Finally,  the  1992  Amendments 
focuses  on  expanding  and  improving 
services  to  certain  groups  of  individuals 
with  disabilities,  lihe  amendments 
include  new  order  of  selection  and 
eligibility  provisions  that  are  designed 
to  increase  and  improve  services  for 
individuals  with  severe  disabilities, 
particularly  individuals  with  the  most 
severe  disabilities.  The  amendments 
also  contain  new  outreach  requirements 
that  are  designed  to  increase  services  to 
individuals  with  disabilities  who  are 
members  of  groups  that  are  ciurently 
unserved  and  underserved,  including 
members  of  minority  groups.  In 
addition,  the  amendments  contain 
provisions  that  are  designed  to  increase 
coordination  between  education 
agencies  and  DSUs  to  better  serve 
individuals  with  disabilities  who  are 
transitioning  students. 

This  NPRM  proposes  changes  to 
implement  the  1992  Amendments  to 
Title  I  Parts  A.  B.  and  C  of  the  Act  (with 
the  exception  of  the  strengthened  order 


of  selection  requirements  in  sections 
12(d)  and  101(a)(5)(A)  of  the  Act,  the 
evaluation  standards  and  performance 
indicator  requirements  in  section  106  of 
the  Act,  and  the  client  assistance 
program  requirements  in  section  112  of 
the  Act,  which  are  being  implemented 
in  Separate  rulemaking  documents)  and 
proposes  to  incorporate  some  of  the 
changes  that  were  previously  proposed 
in  the  1991  NPRM  to  reduce  the 
administrative  burden  on  States.  This 
NPRM  also  proposes  other  changes  that 
the  Secretary  believes  are  important  to 
update,  consolidate,  clarify,  and  in  other 
ways  improve  the  regulations  for  this 
program. 

Executive  Order  12866  encourages 
Federal  agencies  to  facilitate  meaningful 
participation  in  the  regulatory 
development  process.  Accordingly, 
prior  to  drafting  this  NPRM,  RSA.  on 
March  31, 1994,  made  draft  proposed 
regulations  (draft  regulations)  available 
in  accessible  formats,  including  an 
electronic  format,  to  a  broad  spectrum  of 
parties  for  informal  review  and 
comment.  Over  600  letters  of  comments 
on  the  draft  regulations  were  analyzed. 
RSA  also  gathered  public  input  on  the 
draft  regulations  through  public 
meetings  held  in  Washington,  D.C.  on 
April  19,  May  12,  and  May  17, 1994; 
Chicago  on  April  26, 1994;  and 
Oakland,  California  on  May  4  and  May 
5, 1994;  and  through  public 
teleconferences  on  April  20,  May  13, 
May  18,  and  Jime  8, 1994.  hi  addition, 
three  separate  focus  groups  wera 
convened  in  June  1994  to  allow  for 
further  discussion  of  three  discrete 
issues:  eligibility  under  the  program, 
informed  choice  in  the  selection  of 
services  and  service  providers,  and  the 
standards  related  to  [he  achievement 
and  maintenance  of  an  employment 
outcome. 

The  following  is  a  section-by-section 
summary  of  the  regulations  proposed  in 
this  NPRM,  including  an  explanation  of 
the  major  provisions,  how  they  differ 
bom  the  existing  and  the  draft 
regulations,  and  the  reasons  the 
Secretary  is  proposing  them.  In 
addition,  in  order  to  clarify  proposed 
organizational  changes,  the  summary 
identifies  the  sections  of  the  current 
regulations,  as  well  as  the  sections  of 
the  statute,  on  which  every  section  of 
the  proposed  regulations  is  based. 

Changes  to  the  draft  regulations  that 
appear  in  this  NPRM  were  made  in 
response  to  public  comments  received 
by  RSA  and  input  provided  during  the 
public  meetings,  teleconferences,  and 
focus  groups.  Significant  changes  to  the 
draft  regulations  are  discussed  in  the 
section-by-section  summary.  However, 
minor  technical  and  structural  changes 


that  do  not  significantly  alter  the 
provisions  of  the  draft  regulations  are 
not  discussed. 

In  response  to  public  commenters 
who  viewed  some  of  the  paperwork 
requirements  in  the  draft  regulations  as 
unduly  burdenstfme,  the  Secretary  has 
proposed  in  the  NPRM  eliminating  or 
consolidating  documentation 
requirements  wherever  feasible.  Those 
requirements  that  would  remain  in  the 
proposed  regulations  are  considered 
essential  to  the  proper  administration  of 
the  program.  Paperwork  requirements  in 
the  following  sections  of  the  draft 
regulations  have  been  removed  or 
reduced:  §§  361.13(c),  361.19.  361.20(b), 
361.21  (a)  and  (b),  361.22(a)(1),  361.29 
(a)(2)  and  (a)(4),  361.33(b).  361.46. 
361.47,  361.52,  and  361.53(a)(3). 

In  addition,  the  draft  regulations  have 
been  reviewed  and  revised  in 
accordance  with  the  Department's 
principles  for  regulating,  which  were 
developed  as  part  of  the 
Administration's  regulatory  reinvention 
initiative  under  the  National 
Performance  Review  II.  The  principles 
are  designed  to  ensure  that  the 
Department  regulates  in  the  most 
flexible,  most  equitable,  and  least 
burdensome  way  possible.  As  a  result  of 
that  review,  additional  non-statutory 
requirements  in  the  draft  regulations 
have  been  eliminated  or  modified  to 
reduce  paperwork  or  process 
requirements  on  States  and  to  increase 
State  flexibility  in  meeting  statutory 
requirements.  These  proposed  changes 
are  identified  in  the  section-by-section 
summary. 

The  proposed  regulations,  like  the 
draft  regulations,  provide  guidance 
through  examples  in  the  following  three 
areas:  permissible  expenses  under  the 
definition  of  "maintenance"; 
permissible  expenses  under  the 
definition  of  "transportation";  and 
meeting  the  final  eligibility  criterion  (an 
individual  with  a  disability  must 
require  VR  services)  under  §  361.42. 
Some  public  commenters  on  the  draft 
regulations  opposed  the  use  of  examples 
on  the  grounds  that  they  would  interfere 
with  individual  counselor  judgment, 
whereas  other  commenters  supported 
their  use  as  an  effective  means  of 
ensuring  that  counselors  had  ready 
access  to  information  typically  found  in 
guidance  materials.  By  including  the 
examples  in  the  regulations,  the 
Secretary  intends  to  make  the 
regulations  more  comprehensive  and 
useful.  The  Secretary  emphasizes,  both 
here  and  throughout  the  section-by- 
section  summary,  that  the  examples  are 
provided  solely  for  the  purposes  of 
illustration,  do  not  address  all  situations 
that  a  rehabilitation  counselor  may  face. 


and  are  not  intended  to  preclude 
individual  counselor  judgment  on  a 
case-by-case  basis.  The  examples  are 
merely  guidance  material  to  which 
rehabilitation  professionals  can  quickly 
refer. 

References  in  the  section-by-section 
summary  to  the  "proposed  regulations," 
as  opposed  to  the  "draft  regulations," 
refer  to  regulatory  provisions  included 
in  this  NPRM. 

Section-by-Section  Summary 

Section  361.1  — Purpose 

Tliis  proposed  new  section  of  the 
regulations  would  incorporate  the 
language  in  section  100(a)(2)  of  the 
statute,  which  emphasizes  the  goal  of 
gainful  employment  for  individuals 
with  disabilities  and  the  responsibility 
of  States  to  operate  comprehensive, 
coordinated,  effective,  efficient,  and 
accountable  programs  that  are  designed 
to  assess,  plan,  develop,  and  provide 
vocational  rehabilitation  services.  The 
Secretary  interprets  the  statutory  term 
"gainful  employment"  to  have  the  same 
meaning  as  the  term  "employment 
outcome."  as  it  is  defined  in  the 
proposed  regulations. 

Section  361.2— Eligibility  for  a  Grant 

This  new  section  is  proposed  for 
clarification.  A  similar  section  was 
proposed  in  the  1991  NPRM. 

Section  361.3 — Authorized  Activities 

This  new  section  is  proposed  to 
clarify  how  the  funds  imder  this 
program  can  be  used.  A  similar  section 
was  proposed  in  the  1991  NPRM.  It  also 
incorporates  the  new  statutory  provision 
in  section  111(a)(1)  of  the  Act  that  funds 
may  be  used  to  develop  and  implement 
the  strategic  plan. 

Section  361.4 — Applicable  Regulations 

This  proposed  section  would  revise 
§  361.1(b)(1)  of  the  existing  regulations 
to  clarify  that  the  reference  to  34  CFR 
Part  74  (Administration  of  Grants  to 
Institutions  of  Higher  Education, 
Hospitals,  and  Nonprofit  Organizations) 
applies  only  to  the  award  of  subgrants 
by  vocational  rehabilitation  agencies  to 
entities  that  are  not  State  or  local 
governments  or  Indian  tribal 
organizations  and  to  remove  the 
reference  to  34  CFR  Part  78  (The 
Education  Appeal  Board)  because  it  has 
been  deleted  from  the  Education 
Department  General  Administrative 
Regulations  (EDGAR).  In  addition,  the 
proposed  section  would  add  references 
to  34  CFR  Parts  80,  81,  82,  85,  and  86 
because  those  parts  have  been  added  to 
EDGAR  since  the  regulations  for  this 
program  were  last  revised,  and  they  are 
applicable  to  this  program. 
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Section  361.5— Applicable  Definitions 

Tliis  proposed  taction  is  taken  firom 
§  361.1(c)  of  the  ^sting  regulations.  It 
has  been  revised  to  incorporate  changes 
in  the  definitions  in  section  7  of  the  Act 
that  were  made  by  the  1992 
Amendments.  Th^  definitions  are 
organized  alphab^cally  and  are 
numbered  for  purposes  of  quick 
identification. 

The  following  definitions  from  the 
current  regulatioils  are  not  included  in 
the  proposed  regulations  since  the  terms 
have  been  removed  or  replaced  in  the 
Act:  "employability,"  "evaluation  of 
vocational  rehabilitation  potential." 
"initial  expenditure,"  "rehabilitation 
CMdlity,"  and  "time-limited  services."  In 
addition,  the  term  "workshop"  is  not 
used  or  defined  ia  the  proposed 
regulations.  Statiitory  definitions  of  the 
following  terms  have  been  added  to  the 
proposed  regulations  without 
sulwtantive  chande:  "assistive 
technology  devicf ,"  "assistive 
technology  servicb,"  "extended 
services,"  "impartial  hearing  officer." 
"ongoing  support'services."  "personal 
assistance  services,"  "rehabilitation 
technology,"  "supported  employment," 
"supported  employment  services,"  and 
"transition  services.  In  addition, 
definitions  of  "American  Indian"  and 
"State"  have  beeq  revised  to  reflect 
statutory  changes  made  by  the  1992 
Amendments. 

Definitions  of  t^e  terms  "community 
rehabilitation  program"  and 
"employment  outcome,"  which  are 
defined  in  the  Aci.  have  been  revised  to 
clarify  or  elaborate  on  the  statutory 
definitions.  The  proposed  definition  of 
"community  rehabilitation  program" 
incorporates  the  definition  in  section 
7(25)  of  the  Act,  ijut  would  add  a 
definition  of  the  Word  "program"  to 
clarify  that  community  rehabilitation 
programs  do  not  include  individual 
practitioners,  such  as  physicians  or 
physical  therapists,  who  provide  VR 
services  but  are  not  affiliated  with  an 
agency,  organization,  or  institution  that 
provides  VR  servibes  as  one  of  its  major 
functions.  This  clarification  is  based  on 
the  Secretary's  view  that  Congress  did 
not  intend'for  the  assessment  of  the 
capacity  and  effectiveness  of 
community  rehabilitation  programs  and 
related  requiremetits  to  include  every 
individual  person  who  provides  VR 
services.  However,  the  Secretary 
interprets  the  tenli  community 
rehabilitation  program  and  the 
associated  requirements  to  apply  to  a 
vocational  rehabilitation  services  unit  of 
a  hospital.  In  addition,  in  response  to 
public  comment  dn  the  draft 
regulations,  the  Secretary  proposes  to 
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broaden  the  meaning  of  the  term 
"program"  from  an  entity  that  provides 
or  facilitates  the  provision  of  VR 
services  as  its  primary  function  to  an 
entity  that  provides  or  Eacilitates  the 
provision  of  VR  services  as  one  of  its 
major  functions.  This  change  would 
enable,  for  example,  a  local  affiliate  of 
the  United  Ceretnal  Policy  Foundation 
that  provides  VR  services,  in  additim  to 
disseminating  information  and 
providing  educational  services,  to  be 
considered  a  "community  rehabilitation 
prcsram"  under  the  definition. 

Ine  proposed  definition  of 
"employment  outcome"  elaborates  on 
the  definition  in  section  7(5)  of  the  Act 
l^  incorporating  into  the  definition  the 
concept  in  the  Act  that  an  employment 
outcome  must  be  consistent  with  an 
individual's  strengths,  resources, 
priorities,  concerns,  abilities, 
capabilities,  interests,  and  informed 
dioice.  The  proposed  definition  would 
replace  the  definition  of 
"employability"  in  §361.1  of  the 
existing  regulations.  In  response  to  the 
draft  regulations,  several  commenters 
expressed  concern  about  the  scope  of 
permissible  employment  outcomes 
under  the  definition.  Although  the 
proposed  definition,  imlike  the  current 
regulatory  definition  of 
"employabihty,"  does  not  identify  a  fiill 
range  of  permissible  employment 
outcomes  under  the  vocational 
rehabilitation  services  program,  the 
Secretary  does  not  intend  the  proposed 
definition  to  exclude  any  employment 
outcome  that  has  been  permitted  in  the 
past.  Thus,  for  example,  homemaker. 
extended  employment,  and  self- 
employment  remain  acceptable 
employment  outcomes,  llie  proposed 
definition  does,  however,  recognize 
competitive  employment  as  the  optimal 
employment  outcome  under  the 
program,  and  language  emphasizing  this 
has  been  added  to  the  definition. 

The  Secretary  proposes  new 
definitions  or  revisions  to  the 
definitions  in  the  existing  regulations 
for  the  following  terms  that  are  not 
defined  in  the  Act:  "administrative 
costs,"  "applicant,"  "appropriate  modes 
of  communication,"  "comparable 
services  and  benefits,"  "competitive 
employment,"  "construction  of  a  facility 
for  a  public  or  nonprofit  community 
rehabilitation  program,"  "establishment, 
development,  or  improvement  of  a 
public  or  nonprofit  commimity 
rehabilitation  program,"  "establishment 
of  a  facility  for  a  public  or  nonprofit 
community  rehabilitation  program," 
"extended  employment,"  "family 
member."  "individual's  representative," 
"integrated  setting,"  "maintenance," 
"post-employment  services," 


"transitioning  student,"  and 
"transportation." 

The  proposed  definition  of 
"administrative  costs"  is  based  on 
existing  RSA  subreculatory  guidance 
and  definitions  of  the  term  that  are  used 
in  other  RSA  programs.  The  definition, 
which  is  substantially  the  same  as  the 
definition  of  "administrative  costs"  in 
the  draft  regulations,  lists,  as  examples, 
certain  types  of  e)q>enses  that  would 
constitute  administrative  costs.  Several 
commenters  on  the  draft  regulations 
su^ested  adding  other  items  to  the 
definition.  In  response,  the  Secretary 
has  amended  the  definition  of 
"administrative  costs"  to  clarify  that  the 
types  of  expenses  listed  in  the  definition 
are  intended  only  as  examples  and  that 
other  expenditures  would  be  considered 
administrative  costs  as  long  as  those 
expenditures  relate  to  program 
planning,  development,  monitoring,  and 
evaluation. 

'  The  Secretary  proposes  to  define 
"applicant"  for  clarification  by 
referencing  the  requirements  for 
submitting  an  application  in 
§  361.41(b)(2)  of  the  proposed 
regulations. 

m  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  proposes 
to  change  the  term  "special  modes  of 
communication"  to  "appropriate  modes 
of  communication"  to  ensure 
consistency  with  the  Americans  with 
Disabilities  Act  (ADA).  In  addition,  the 
Secretary  proposes  to  eliminate 
references  in  the  definition  to 
individuals  who  are  blind,  deaf,  or 
hearing-impaired  to  clarify  that  the 
proposed  definition  is  not  limited  by 
type  of  disability  and  that  it  includes  all 
appropriate  modes  of  communication 
necessary  to  enable  any  individual  with 
a  disability  to  comprehend  information 
being  communicated. 

Finally,  the  Secretary  has  expanded 
the  list  of  examples  of  conununication 
services  and  materials  in  the  proposed 
definition.  However,  the  Secretary  does 
not  consider  the  list  to  be-all-inclusive 
and  emphasizes  that  other  appropriate 
modes  of  communication  not  specified 
in  the  proposed  definition  are  also 
available. 

The  proposed  definition  of 
"comparable  services  and  benefits"  is 
based  on  a  definition  of  that  term  that 
was  proposed  in  the  1991  NPRM.  It  is 
intended  to  support  the  statutory 
purpose  of  conserving  rehabilitation 
funds,  while  ensuring  the  provision  of 
appropriate  and  timely  services  in  lieu 
of  those  provided  by  the  DSU.  The 
proposed  definition  revises  the 
defhiition  proposed  in  the  1991  NPRM  - 
to  remove  private  agencies  (i.e., 
community,  philanthropic,  and  other 


private  entities  that  are  not  VR  service 
providers  but  do  provide  financial  or 
other  assistance  to  individuals  with 
disabilities  to  help  meet  VR  needs,  such 
as  scholarship  assistance  bom  a  local 
Lions  Club)  as  one  of  the  sources  of 
comparable  services  and  benefits 
because  the  Secretary  interprets  the 
reference  in  the  statute  to  "other 
programs"  to  mean  other  public 
programs.  In  addition,  the  Secretary 
believes  it  would  be  too  burdensome  to 
require'  State  agencies  to  determine  the 
availability  of  comparable  services  and 
benefits  from  private  agencies  prior  to 
providing  services  and  benefits  under 
this  program.  The  Secretary  would, 
however,  continue  to  encourage  State 
agencies  to  use  services  and  benefits 
that  are  available  from  private  agencies 
to  the  extent  they  are  known.  In 
response  to  public  comment  on  the  draft 
regulations,  the  Secretary  has  further 
amended  the  term  by  clarifying  that 
comparable  services  and  benefits  must 
be  available  "within  a  reasonable  period 
of  time"  and  must  be  commensurate 
with  the  services  that  the  individual 
would  otherwise  receive  from  the  VR 
agency. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  has 
consolidated  the  definitions  of 
"competitive  employment"  and 
"competitive  work"  from  the  draft 
regulations  into  a  single  proposed 
definition  of  "competitive 
employment."  The  consolidated 
definition  recognizes  that  integration 
(i.e.,  an  employment  outcome  in  an 
integrated  job  setting)  is  an  element  of 
competitive  employment,  rather  than  a 
separate  concept.  It  would  establish  a 
general  requirement  that  individuals 
must  receive  compensation  that  is  at  or 
above  the  minimum  wage,  but  not  less 
than  the  prevailing  community  wage  for 
non-disabled  individuals  performing  the 
same  or  similar  work. 

The  consolidated  definition  would 
apply  to  supported  employment  as  well 
as  to  other  kinds  of  competitive 
employment  outcomes.  Under  the 
proposed  definition,  however,  an 
employment  outcome  in  a  supported 
employment  setting  in  which  an 
individual  receives  wages  below  the 
minimum  wage  in  accordance  with 
section  14(c)  of  the  Fair  Labor  Standards 
Act  (FLSA)  (i.e.,  wages  based  on 
individual  productivity)  would  no 
longer  be  considered  competitive 
employment.  Although  this  proposed 
change  would  represent  a  significant 
departure  from  longstanding  RSA 
regulatory  policy,  the  Secretary  agrees 
with  those  public  commenters  who 
suggested  that  competitive  employment 
outcomes  should  be  limited  to  those  in 


which  individuals  are  compensated  at 
or  above  the  minimum  wage.  In 
addition,  this  proposed  change  is 
consistent  with  section  101(a)(16)  of  the 
Act,  which  requires  DSUs  annually  to 
review  and  reevaluate  the  status  of  each 
individual  in  an  employment  setting 
under  section  14(c)  of  the  FLSA  in  order 
to  determine  the  individual's  readiness 
for  competitive  employment.  This 
statutory  requirement  indicates  that 
supported  employment  settings  in 
which  individuals  are  compensated 
below  minimum  wage  in  accordance 
with  the  FLSA  do  not  constitute 
competitive  employment.  The  Secretary 
also  notes  that  the  proposed  change 
would  have  the  effect  of  requiring 
individuals  in  supported  employment  to 
earn  at  least  the  minimum  wage  in  order 
to  receive  services  under  Title  VI,  Part 
C  of  the  Act.  Finally,  so  that  the  impact 
of  this  proposed  change  can  be 
appropriately  evaluated,  the  Secretary 
requests  public  comment  on  the  extent 
to  which  individuals  currently  in 
supported  employment  earn  less  than 
the  minimum  wage. 

The  proposed  definition  of  the  term 
"construction  of  a  facility  for  a  public  or 
nonprofit  community  rehabilitation 
program"  is  based  on  the  definition  of 
the  term  "construction  of  a 
rehabilitation  facility"  in  §361. 1(c)  of 
the  existing  regulations  and  the 
definition  of  the  term  "construction"  in 
section  7(1)  of  the  Act.  The  proposed 
regulations  also  incorporate  the  1992 
Amendments,  which  replaced  the 
concept  of  rehabilitation  facilities  with 
"community  rehabilitation  programs." 
The  word  "facility"  is  used  in  the 
proposed  regulations  only  to  refer  to  a 
"building"  or  "strocture."  In  addition, 
the  Secretary  proposes  to  fold  into  this 
definition  all  authorized  construction 
expenditures  under  this  program,  which 
are  currently  contained  in  §  361.74(a)  of 
the  existing  regulations. 

The  Secretary  proposes  to  define  the 
term  "eligible  individual"  for 
clarification  throughout  the  regulations 
by  referencing  the  basic  eligibiUty 
criteria  in  proposed  §  361.42(a). 

The  proposed  definition  of  the  term 
"establishment,  development,  or 
improvement  of  a  public  or  nonprofit 
community  rehabilitation  program" 
elaborates  on  the  statutory  definition  of 
the  term  "establishment  of  a  community 
rehabilitation  program"  by 
incorporating  all  of  the  types  of 
expenditures  for  which  a  State  unit  can 
receive  Federal  financial  participation. 
These  provisions  are  taken  from 
§  361.73(a)  of  the  existing  regulations 
and  include  the  Umitations  on  staffing 
costs  initially  proposed  in  the  1991 
NPRM. 


The  Secretary  proposes  to  define 
separately  the  term  "establishment  of  a 
facility  for  a  public  or  nonprofit 
community  rehabilitation  program"  for 
purposes  of  clarification.  The  proposed 
definition  covers  only  those  authorized 
activities  contained  in  the  definition  of 
"establishment,  development,  or 
improvement  of  a  public  or  nonprofit 
community  rehabilitation  program"  that 
involve  faciUties.  In  response  to  pubUc 
comment  about  these  three  terms,  the 
Secretary  wishes  to  emphasize  that 
funds  under  this  program  cannot  be 
used  to  support  community 
rehabilitation  programs  that  are 
profitmaking  organizations. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  has 
amended  the  proposed  definition  of  the 
term  "extended  employment"  to  clarify 
that  it  means  work  in  a  non-integrated 
or  sheltered  setting  for  a  public  or 
private  nonprofit  agency  or  organization 
that  provides  compensation  in 
accordance  with  the  Fair  Labor 
Standards  Act  as  well  as  any  on-the-job 
support  services  the  individual  might 
require.  In  response  to  several 
commenters  who  expressed  concern 
with  language  in  the  draft  definition 
that  stated  that  some  individuals  in 
extended  employment  "are  not  ready  for 
competitive  employment,"  the  Secretary 
has  modified  the  proposed  definition  to 
clarify  that  the  purpose  of  extended 
employment  is  to  enable  individuals  to 
continue  to  train  or  otherwise  prepare 
for  competitive  employment,  unless  the 
individual  makes  an  informed  choice  to 
remain  in  extended  employment. 

In  response  to  public  comment,  the 
definition  of  the  term  "family  member" 
has  been  revised  to  mean  any  individual 
(1)  who  is  a  relative  or  guardian,  or  who 
lives  in  the  same  household  as  an 
applicant  or  eligible  individual 
regardless  of  their  interpersonal 
relationship;  (2)  who  has  a  substantial 
interest  in  the  well-being  of  that 
individual;  and  (3)  who  needs 
vocational  rehabilitation  services  to 
enable  the  applicant  or  eligible 
individual  to  achieve  an  employment 
outcome. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  proposes 
to  amend  the  definition  of  the  term 
"impartial  hearing  officer"  to  clarify 
that  a  member  of  the  DSU's 
rehabilitation  advisory  council  may  not 
serve  as  an  impartial  hearing  officer  for 
that  same  DSU.  Under  the  proposed 
definition,  however,  a  member  of  the 
State  Rehabilitation  Advisory  Council 
could  serve  as  an  impartial  hearing 
officer  in  cases  involving  another  DSU 
within  the  same  State.  For  example,  a 
member  of  the  State  Rehabilitation 
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Advisoiy  Council  for  a  State  imit 
serving  individuals  who  are  blind 
would  not  be  preluded,  solely  on  the 
basis  of  that  membership,  from  serving 
as  an  impartial  hearing  ofRcer  in  cases 
involving  the  St«te  unit  that  serves 
individuals  other  than  individuals  with 
visual  disabiliti^. 

The  Secretary  proposes  to  include  the 
term  "individual  with  a  most  severe 
disability"  in  the  definitions  to  clarify 
that  States  are  required  to  define  the 
term  as  a  subset  of  and  consistent  with 
the  definition  of  the  statutory  term 
"individiial  with  a  severe  disability." 

The  Secretary  proposes  to  define  the 
term  "individual's  representative," 
consistent  with  iie  list  of  potoatial 
representatives  in  the  Act.  so  that  the 
defined  term,  rattier  than  the  long  list  of 
potential  represqatatives,  can  be 
refinenced  tnroughout  the  regxilations. 
In  response  to  public  comment  on  the 
draft  regulations!  the  Secretwy  proposes 
to  amend  the  def  nition  to  clarify  that  it 
means  any  repreaentative  chosen  by  an 
applicant  or  eligible  individual, 
including  a  parefit.  guardian,  oUier 
family  member,  0r  advocate,  imless  a 
representative  h^  been  appointed  by  a 
court  to  represei^  the  interests  of  the 
individual,  in  wkich  case  the  court- 
appointed  representative  is  the 
individual's  lepiMentative. 

The  proposed  definition  of  the  term 
"integrated  settiitg"  is  designed  to 
implement  the  intent  of  the  statute  that 
individuals  receive  VR  services  and 
achieve  employi$ent  outcomes  in  the 
most  integrated  settings  possible, 
consistent  with  the  individual's 
informed  choice.  In  the  draft  regulations 
the  term  was  defined  broadly  to  mean 
a  setting  in  whicb  the  majority  of 
individuals  withiwhom  individuals 
with  disabilities  Interact  meaningfully, 
excluding  service  providers,  are  non- 
disabled  individuals.  In  response  to 
public  comment  on  the  draft 
regulations,  the  Secretary  proposes  to 
amend  the  term  by  requiring  that 
applicants  or  eligible  individuals  need 
only  be  given  the  opportimity  to  interact 
with  non-disabled  individuals, 
excluding  service  providers,  on  a 
regular  basis  for  a  setting  to  be 
considered  integfated.  This  proposed 
change  would  permit  employment  at  a 
center  for  independent  living,  for 
example,  to  be  considered  integrated  as 
long  as  the  employee  has  the 
opportunity  to  regularly  interact  with 
non-disabled  peiBons,  even  though  the 
Act  requires  that  a  majority  of  a  center's 
employees  be  disabled.  The  proposed 
definition  also  applies  to  supported 
employment  pla^ments.  A  separate 
definition  of  "inlJBgration"  for  supported 
employment  placements  is,  therefore, 


UMI 


no  longer  needed  and  is  not  included  in 
the  proposed  regulations. 

"Maintenance"  would  be  defined  to 
clarify  that  it  includes  living  expenses 
(e.g.,  food,  shelter,  and  clothing)  only  to 
the  extent  that  they  are  in  excess  of  an 
individual's  normal  expenses  and  that  it 
is  available  only  for  eligible  individuals 
and  individuals  receiving  extended 
evaluation  services.  The  proposed 
definition  reflects  statutory  language  in 
section  103(a)(5)  of  the  Act  that  limits 
the  provision  of  maintenance  to 
"additional  costs  while  participating  in 
rehabilitation."  The  Secretary  considers 
an  individual  to  be  participating  in 
rehabilitation  if  the  individual  is 
receiving  services  under  an 
individualized  written  rehabilitation 
program  (IWRP)  or  under  a  written  plan 
for  providing  extended  evaluation 
services.  The  provision  of  maintenance 
must  be  tied  to  other  needed  services. 
^Maintenance,  however,  cannot  be  used 
to  pay  the  expenses  of  all  applicants 
receiving  assessment  services,  as  several 
commenters  urged.  As  discussed  later  in 
the  definitions  section  of  the  preamble, 
the  Secretary  believes,  however,  that  the 
short-term  costs  of  food  and  shelter  of 
applicants  who  are  required  to  travel  to 
receive  assessment  services,  and  who 
are  not  receiving  extended  evaluation 
services,  could  be  covered  as  a 
transportation  expense.  In  addition,  the 
Secretary  proposes  a  note  following  the 
proposed  definition  of  maintenance  that 
provides  examples  of  permissible 
maintenance  expenses.  The  last 
example  was  added  in  response  to 
public  comment  and  indicates  that 
maintenance  can  be  used  to  cover  the 
costs  of  food,  shelter,  and  clothing  of 
homeless  or  recently  deinstitutionalized 
individuals  until  other  financial 
assistance  can  be  secured  for  those 
costs.  The  Secretary  emphasizes  that  the 
examples  are  provided  solely  for  the 
purposes  of  illustration  and  do  not 
preclude  designated  State  units  from 
providing  maintenance  in  other 
appropriate  situations. 

in  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  proposes 
to  amend  the  definition  of  the  term 
"ongoing  support  services"  by  removing 
the  requirement  that  the  assessment  of 
an  individual's  employment  stability 
include  one  monthly  contact  with  the 
individual's  employer  whenever  the 
IWRP  of  an  individual  in  supported 
employment  provides  for  off-site 
monitoring.  The  Secretary  emphasizes, 
however,  that  contacts  with  employers 
are  authorized  as  follow-up  services 
under  paragraph  (iii}(F)  of  the  proposed 
definition  and  could  be  provided  as 
often  as  necessary  to  reinforce  a 
supported  employment  placement. 


In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  proposes 
to  amend  the  definition  of  the  term 
"physical  and  mental  restoration 
service"  by  deleting  from  the  proposed 
definition  certain  services  that  are  not    - 
specifically  identified  in  the  statute.  For 
example,  "convalescent  or  nureing 
home  care"  has  been  deleted  since  it  is 
not  specified  in  section  103(a)(4)  of  the 
Act  and  is  viewed  as  a  type  of  long-term 
care  rather  than  a  restoration  service. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  proposes 
to  amend  the  definition  of  the  term 
"physical  or  mental  impairment"  to 
mean  an  injury,  disease,  or  other 
condition  that  materially  limits,  or  if  not 
treated  will  result  in  materially  limiting, 
mental  or  physical  functioning. 

The  Secretary  proposes  to  define 
"post-employment  services"  based  on 
existing  subregulatory  guidance.  In 
respcHise  to  public  comment  on  the  draft 
regulations,  the  Secretary  has  amended 
the  proposed  definition  to  clarify  that 
post-emplo)rment  services  are  any 
vocational  rehabilitation  services  for 
individuals  that  are  provided 
subsequent  to  the  achievement  of  an 
employment  outcome  and  that  are 
necessary  to  enable  the  individual  to 
maintain,  regain,  or  advance  in 
employment  consistent  with  the 
individual's  strengths,  resources, 
priorities,  concerns,  abilities, 
capabilities,  and  interests.  In  addition, 
the  Secretary  proposes  to  amend  the 
note  following  the  proposed  definition 
in  order  to  further  explain  the 
circumstances  under  which  post- 
employment  services  may  be  provided. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  has 
amended  the  definition  of  the  term 
"substantial  impediment  to 
employment,"  as  used  in  the  criteria  for 
determining  eligibility  under 
§  361.42(a)(1),  to  mean  a  physical  or 
mental  impairment  that  hinders  (rather 
than  "prevents")  an  individual  fit>m 
preparing  for.  entering  into,  engaging  in. 
or  retaining  employment  consistent 
with  the  individual's  abilities  and 
capabilities.  The  Secretary  proposes  to 
delete  the  provision  in  the  draft 
regulations  that  the  impairment  hinder 
the  individual  ftom  employment  that  is 
consistent  with  the  individual's 
interests.  The  purpose  of  this  change  is 
to  clarify  that  an  individual  with  an 
impairment  who  is  not  interested  in  his 
or  her  current  employment  does  not, 
based  on  that  lack  of  interest  alone,  have 
a  substantial  impediment  to 
employment. 

In  response  to  public  comment  on  the 
draft  regulations  and  consistent  with 
section  103(a)(14)  of  the  Act,  the 


Secretary  proposes  to  amend  the 
definition  of  the  term  "transition 
services"  to  clarify  that  transition 
services  must  promote  or  facilitate  the 
accomplishment  of  long-term 
rehabilitation  goals  and  intermediate 
rehabilitation  objectives  identified  in 
the  transitioning  student's  IWRP. 

In  response  to  public  commenters 
who  sought  further  clarification  of  the 
term  "transitioning  student"  in  the  draft 
regulations,  the  Secretary  proposes  to 
define  the  term  to  mean  a  student  who 
is  eligible  to  receive  vocational 
rehabilitation  services  and  is  receiving 
"transition  services"  as  defined  in  the 
regulations. 

The  Secretary  proposes  to  define  the 
term  "transportation"  on  the  basis  of 
existing  subregulatory  guidance.  In 
addition,  the  Secretary  has  included  a 
note  following  the  proposed  definition 
that  provides  examples  of  permissible 
transportation  expenses.  G^e  of  these 
examples  covers  the  short-term,  travel- 
related  expenses  (i.e.,  food  and  shelter) 
of  applicants  receiving  assessment 
services.  These  expenses,  as  discussed 
previously,  cannot  be  provided  under 
the  maintenance  authority.  The 
Secretary  also  emphasizes  that  these 
examples  are  provided  solely  for  the 
purposes  of  illustration  and  do  not 
preclude  DSUs  fi-om  providing 
transportation  costs  in  other  appropriate 
situations. 

Finally,  the  following  nomenclatiue 
changes  from  the  Act  have  been 
incorporated  into  the  definitions  and 
throughout  the  regulations:  references  to 
all  forms  of  the  word  "handicap"  have 
been  changed  to  the  corresponding  form 
of  the  word  "disability;"  certain 
references  to  the  word  "disability"  have 
been  replaced  by  the  word 
"impairment"  (e.g.,  physical  or  mental 
impairment);  and  the  word  "client"  has 
been  removed  and  replaced  with  other 
appropriate  terms,  including 
"applicant."  "eligible  individual," 
"individual,"  or  "individual  with  a 
disability." 

The  Secretary  also  notes  that 
proposed  changes  to  supported 
employment  definitions  included  in  this 
NPRM  would  also  affect  those 
definitions  in  34  CFR  Parts  363,  376, 
and  380. 

Section  361.10— Submission,  Approval, 
and  Disapproval  of  the  State  Plan 

Proposed  §  361.10  contains  certain 
requirements  from  §§  361.2  and  361.3  of 
the  existing  regulations  relating  to  the 
purpose,  duration,  development, 
submission,  and  approval  of  the  State 
plan.  Many  of  the  other  requirements  in 
§§361.2  and  361.3  of  the  existing 
regulations  have  been  relocated  to  other 


sections  of  the  proposed  regulations 
because  they  deal  with  the  substance 
and  administration  of  the  State  plan. 
Proposed  §  361.10  also  incorporates  the 
new  statutory  provision  that  authorizes 
the  Secretary  to  approve  the  submission 
of  a  State  plan  for  a  period  other  than 
three  years  if  it  corresponds  to  the 
period  required  for  another  plan 
required  under  Federal  law.  Proposed 
paragraph  (j)  of  this  section  provides  the 
procedures  for  disapproval  of  the  State 
plan.  The  procedural  protections  would 
be  the  same  as  those  that  are  currently 
provided  when  the  Secretary  withholds 
funds. 

Paragraphs  (e)  and  (f)  of  §  361.2  of  the 
existing  regulations,  which  contain 
provisions  regarding  the  designation  of 
and  transition  to  a  new  State  agency  or 
State  unit,  would  be  removed  horn  the 
proposed  regulations.  The  1991  NPRM 
proposed  removal  of  these  requirements 
because  of  the  paperwork  burden,  and 
they  have  been  omitted  in  this  NPRM 
for  the  same  reason. 

Section  361.11— Withholding  of  Funds 

Proposed  §361.11  revises  §361.4  of 
the  existing  regulations  to  make 
withholding  hearings  under  this 
program  subject  to  the  jurisdiction  of 
and  the  procedural  requirements 
governing  the  Department's  Office  of 
Administrative  Law  Judges  in  EDGAR, 
34  CFR  Part  81,  rather  than  program 
specific  hearing  procedures  in  ciurent 
§§  361.170  through  361.186,  which 
would  be  repealed.  This  is  consistent 
with  the  changes  proposed  in  the  1991 
NPRM. 

Section  361.12— Methods  of 
Administration 

This  proposed  section  is  taken  from 
§  361.10  of  the  existing  regulations.  The 
proposed  regulations  add  a  clause  to 
clarify  that  proper  and  efficient 
administration  of  the  State  plan 
includes  procedures  to  ensiue  accurate 
data  collection  and  financial 
accountability. 

Section  361.13— State  Agency  for 
Administration 

This  proposed  section  consolidates 
information  contained  in  §§  361.5, 
361.6,  and  361.8  of  the  existing 
regulations  regarding  the  designation  of 
the  State  agency,  the  organizational 
level  and  status  of  the  State  unit,  and 
the  full-time  director  requirement. 

In  an  effort  to  reduce  the  regulatory 
burden  and  increase  State  flexibility  in 
accordance  with  the  Department's 
principles  for  regulating,  the  Secretary 
proposes  to  delete  the  requirement  in 
§  361.13(a)(l)(i)  of  the  draft  regulations 
and  §  361.5(b)(1)  of  the  current 


regulations  that  a  designated  State 
agency  that  has  as  its  major  function 
vocational  rehabilitation  or  vocational 
and  other  rehabilitation  of  individuals 
with  disabilities  also  "have  the 
authority,  subject  to  the  supervision  of 
the  Governor,  if  appropriate,  to  define 
the  scope  of  the  program  within  the 
provisions  of  State  and  Federal  law  and 
to  direct  its  administration  without 
external  administrative  controls." 
Elimination  of  this  non-statutory 
requirement,  which  applies  currently  to 
only  one  of  the  three  sole  State  agency 
options  identified  in  the  regulations,  is 
intended  to  increase  State  flexibility  in 
locating  and  administering  its 
vocational  rehabilitation  program. 

Several  commenters  on  the  draft 
regulations  requested  clarification  of  the 
requirement  in  §361.13(b)(l)(iii)  that  at 
least  90  percent  of  the  State  unit  staff 
work  fiUl-time  on  the  rehabilitation 
work  of  the  organizational  unit,  which 
must  be  primarily  concerned  with 
vocational  rehabilitation  or  vocational 
rehabilitation  and  other  rehabilitation. 
This  requirement  means  that  if  the 
organizational  unit  provides  other 
rehabilitation  services,  in  addition  to 
vocational  rehabilitation,  the  90  percent 
staffing  requirement  applies  to  all  unit 
staff  providing  rehabilitation  services, 
not  to  just  the  vocational  rehabilitation 
staff.  "Other  rehabilitation"  includes, 
but  is  not  limited  to,  other  programs  that 
provide  medical,  psychological, 
educational,  or  social  services  to 
individuals  with  disabilities.  For 
example,  a  State  unit  with  90  percent  of 
its  stfidf  working  on  independent  Uving 
services,  programs  for  the 
developmentally  disabled,  disabled 
children's  services,  services  for 
individuals  who  are  deaf  or  hearing- 
impaired,  services  for  individuals  who 
are  blind  or  visually  impaired.  Social 
Security  disability  determinations,  or 
some  other  type  of  program  related  to  / 
individuals  with  disabilities,  in  additioo^ 
to  vocational  rehabilitation,  would         ^ 
satisfy  the  90  percent  requirement.  The 
Secretary  also  notes  that  Federal  funds 
under  this  program  may  be  used  only  to 
pay  the  salaries  of  the  State  unit  staff 
that  are  working  full-time  or  part-time 
on  vocational  rehabilitation. 

In  accordance  with  the  Department's 
principles  for  regulating,  the  Secretary 
also  proposes  to  delete  the  requirement 
in  §  361.13(c)  of  the  draft  regulations 
and  §  361.6(a)  of  the  current  regulations 
that  the  State  plan  describe  the 
organizational  structure  of  the  State 
agency  and  its  organizational  units.  The 
Secretary  instead  would  rely  on  an 
assurance,  required  by  statute,  that  a 
State  agency  that  is  required  to  have  a 
vocational  rehabilitation  unit  locate  that 
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unit  at  an  organi^tional  level 
comparable  to  otber  organizational  units 
within  the  State  ^ency.  This  proposed 
change  is  intoaded  to  reduce  paperwork 
burdens  on  State  pgendes  in  developing 
their  State  plans,  i 

The  Secretary  i$  not  proposing  any 
substantive  changes  in  paragraph  (d)  of 
this  section  to  the  requirements  in 
current  §  361.5(e)iwiUi  regard  to  the 
responsibility  of  the  designated  State' 
unit  for  administlation  of  the  vocational 
rehabilitation  program,  but  is  soliciting 
public  comment  ^n  the  need  for 
changes. 

The  current  regplations  specify 
certain  program  functions  or  activities 
(determinations  ol  eligibility, 
development  of  iwRPs,  and  decisions 
regarding  the  provision  of  services)  that 
must  be  the  responsibility  of  the  DSU 
and  that  cannot  be  delegated  to  any 
other  agency  or  individual.  This  non* 
delegation  provis^n  has  been 
interpreted  by  RSA  to  mean  that  the 
DSU  must  carry  out  these  functions  or 
activities  using  its  own  staff.  The  draft 
proposed  regulations,  consistent  with 
RSA  subregulatory  policy,  specified 
additional  prografi  functions  that  must 
be  carried  out  by  the  DSU: 
determinations  th^t  service  recipients 
have  achieved  appropriate  employment 
outcomes,  the  formulation  and 
implementation  of  program  policy,  and 
the  allocation  andi  expenditure  of 
program  funds.  THe  draft  proposed 
regulations  also  would  have 
strengthened  the  nole  of  the  State  unit 
by  requiring  that  the  unit  have  a 
substantial  role  in  all  decisions  affecting 
the  administration  of  the  VR  program 
whenever  manageinent  functions  within 
the  State  agency  ale  centralized. 

Public  comment  on  these  draft 
proposed  changes,  was  neither  extensive 
nor  consistent.  So|ne  State  VR  directors 
supported  a  strengthening  of  the  role 
and  authority  of  t^e  DSU  but  thought 
the  draft  proposec^  regulations  were  not 
strong  enough,  while  other  commenters 
thought  the  regulations  were  too 
prescriptive  and  believed  that  the  only 
program  function  that  must  be  carried 
out  directly  by  DSjU  staff  is  eligibility 
detraininations. 

In  light  of  the  mixed  public  comment 
received  thus  for  «id  the 
Administration's  lagulatory  reinvention 
initiative,  which  i$  intended  to  increase 
State  flexibility  in  administering 
Federally  funded  programs  whenever 
permitted  by  statute,  the  Department  is 
soliciting  additional  public  comm«it  on 
the  following  questions:  Should  the 
regulations  expand  or  otherwise  clarify 
essential  program  functions  for  which 
the  DSU  must  be  i^ponsible  in  order  to 
meet  the  statutory  irequirement  in 


section  101(a)(2)(A)  that  it  be 
responsible  for  the  VR  program?  Must 
these  essential  program  functions  be 
carried  out  by  I3SU  sta^  or  should  the 
regulations  provide  States  as  much 
flexibility  as  possible  to  determine  how 
to  carry  out  these  functions  as  long  as 
the  DSU  retains  administrative  oversight 
in  these  areas?  Any  change#made  to 
provide  increased  flexibility  to  States 
would  not  require  DSUs  to  change  their 
current  administrative  practices  but 
would  provide  States  additional 
flexibility  to  restructure,  consolidate,  or 
contract  out  program  operations  as  long 
as  the  DSU  retains  ultimate 
responsibility. 

Section  361.14— Substitute  State 
Agency 

This  proposed  section  revises  certain 
requirements  regarding  the  selection  of 
a  substitute  State  agency  (§  361.7  of  the 
existing  regulations)  in  order  to  simplify 
the  process  and  reduce  the  paperwork 
burden.  The  existing  regulations  permit 
applications  from  a  potentially 
unlimited  number  of  substitute  State 
agency  applicants,  from  which  the 
Secretary  selects  the  substitute  State 
agency  based  on  detailed  criteria  in  the 
existing  regulations.  The  proposed 
regulations  place  the  authority  and 
responsibility  for  the  selection  of  a 
substitute  State  agency  on  the  State  so 
that  the  Secretary  would  need  only  to 
review  and  approve  a  State  plan  from 
one  substitute  State  agency  prior  to 
providing  fimds. 

Section  361.15 — Local  Administration 

This  proposed  section  simplifies 
§  361.9  of  the  current  regulations  by 
removing  the  requirements  related  to  a 
written  agreement  between  a  sole  local 
agency  and  the  State  unit  in  order  to 
reduce  the  paperwork  burden  on  States. 
It  proposes  to  replace  the  written 
agreement  requirements  with  assiuances 
from  the  State  unit  in  the  State  plan 
relating  to  the  administration  and 
supervision  of  a  sole  local  agency. 

Section  361.16 — Establishment  of  an 
Independent  Commission  or  a  State 
Rehabilitation  Advisory  Council 

This  proposed  new  section 
implements  the  new  requirements 
related  to  the  State  Rehabilitation 
Advisory  Council  (Council)  in  section 
101(a)(36)  of  the  Act.  The  proposed 
section  clarifies  that  a  State  does  not 
need  to  establish  a  Council  or  meet  the 
requirements  related  to  a  Council  if  the 
State  agency  is  a  consumer-controlled 
independent  commission.  The  proposed 
section  also  clarifies  that  if  the  State  has 
a  separate  State  agency  for  individuals 
who  are  blind,  four  options  regarding 


the  possible  combinations  of  the  two 
State  agencies  exist.  Although  only 
three  options  are  identified  in  the  Act, 
the  section-by-section  analysis  of  the 
Act  in  the  Confierence  Report  clarifies 
that  the  fourth  option,  a  mirror  image  of 
the  third  combination  identified  in  the 
Act,  is  also  acceptable.  This  option  is 
contained  in  proposed  paragraph  (b)(4) 
of  this  section. 

Section  361 . 1  T^Requirements  for  a 
State  Rehabilitation  Advisory  Council 

This  proposed  new  section 
incorporates  the  new  statutory 
requirements  in  section  105  of  the  Act 
with  the  clarification  that  the  director  of 
the  DSU  is  a  nonvoting  member  of  the 
State  Rehabilitation  Advisory  Council. 
Since  the  purpose  of  the  Council  is  to 
advise  the  State  unit,  and  the  statute  is 
clear  that  the  director  is  an  ex-officio 
member  of  the  Council,  the  Secretary 
does^not  believe  that  Congress  intended 
that  the  director  of  the  State  imit 
provide  advice  to  herself  or  himself  by 
voting  on  Council  decisions.  Similarly, 
the  Secretary  has  clarified  the 
regulations  to  state  that  any  employee  of 
the  designated  State  agency  may  serve 
only  as  a  nonvoting  member  of  the 
Council. 

Several  commenters  on  the  draft 
regulation  sought  clarification  with 
respect  to  the  appointment  of  Council 
representatives  from  the  Client 
Assistance  Program  (CAP)  and  the 
Statewide  Independent  Living  Council 
(SILC).  In  response,  the  Secretary 
proposes  to  amend  the  regulations  to 
clarify  tiiat  the  role  of  tiie  CAP  and  SILC 
is  to  recommend  to  the  Governor,  or 
other  appropriate  appointment  authority 
designated  by  State  law,  Council 
representatives  for  their  respective 
organizations.  Based  on  these 
recommendations,  the  Governor  or  other 
State-designated  authority  determines 
who  will  be  the  Council  appointees, 
since  the  statute  clearly  vests 
appointment  authority  in  those  entities. 
The  Secretary  also  notes  that  those 
individuals  recommended  for  Council 
membership  by  the  CAP  or  SILC  need 
not  be  CAP  or  SILC  members. 

In  addition,  in  response  to  public 
comment  on  the  draft  regulations,  the 
Secretary  emphasizes  that,  although  the 
Council  must  be  composed  of  at  least  13 
membera  (unless  the  State  qualifies  for 
an  exception  under  paragraph  (b)(4)  of 
this  section),  a  State  is  not  precluded 
from  having  more  than  13  individuals 
serve  on  its  Council. 

The  Secretary  also  encourages  States 
to  consider  appointing  Council 
members  from  minority  backgrounds 
consistent  with  the  1992  Amendments 
to  the  Act,  which  emphasizes  outreach 


to  individuals  from  minority 
backgrounds  and  the  need  for 
rehabilitation  programs  to  better  reflect 
the  culturally  diverse  population  of  the 
United  States. 

Finally,  in  response  to  public 
comment  on  the  draft  regulations,  the 
Secretary  proposes  to  amend  the  aimual 
reporting  requirements  of  the  Council 
by  requiring  the  Coimcil  to  submit  to 
the  Governor,  or  other  appropriate  State 
entity,  and  to  the  Secretary  an  annual 
report  of  the  status  of  the  State's 
vocational  rehabilitation  programs 
within  90,  rather  than  60,  days  from  the 
end  of  the  fiscal  year  and  by  requiring 
that  the  report  be  available  through 
appropriate  modes  of  communication. 

Section  361.18 — Comprehensive  System 
of  Personnel  Development 

This  proposed  new  section 
incorporates  the  new  statutory 
requirements  in  sections  10l'(a)(7)  and 
101(a)(35)  of  the  Act.  The  requirements 
in  section  101(a)(7)  of  the  Act  are 
virtually  identical  to  requirements  for  a 
comprehensive  system  of  personnel 
development  under  the  Individuals  with 
Disabilities  Education  Act  (IDEA).  For 
this  reason,  this  section  of  the  proposed 
regulations  closely  tracks  the 
regulations  implementing  the  IDEA 
requirements  (34  CFR  300.380  through 
300.383),  with  modifications  to  better 
reflect  the  context  of  the  State 
Vocational  Rehabilitation  Services 
Program. 

Some  commenters  on  the  draft 
regulations  questioned  the  basis  for 
requiring  the  involvement  of  the  State 
Rehabilitation  Advisory  Council  in  the 
development  of  personnel  standards. 
The  Act  requires  that  the  Council 
generally  advise  the  State  unit  in 
connection  with  the  carrying  out  of  its 
programmatic  responsibilities.  In 
addition,  the  State  agency  is  required  to 
consult,  and  seek  advice  from,  the 
Council  on  issues  afliscting  the 
development  of  the  State  plan.  Because 
an  effective  system  of  personnel 
development  is  an  essential  part  of  the 
State  plan  and  a  critical  element  to  the 
success  of  the  State  Vocational 
Rehabilitation  Services  Program,  the 
Secretary  considers  it  necessary  for  the 
Council  to  participate  in  the 
development  of  State  personnel 
standards. 

Paragraph  (a)  of  this  section  requires 
that  the  State  plan  include,  on  an 
annual  basis,  a  description  of  a  system 
for  collecting  and  analyzing  personnel 
data.  Several  commenters  on  the  draft 
regulations  expressed  concern  about  the 
amount  of  data  that  must  be  provided  to 
the  Secretary  under  this  provision.  In 
response,  the  Secretary  emphasizes  that. 


although  annual  data  collection  and 
analysis  requirements  are  statutorily 
Imposed,  the  proposed  regulations 
require  only  that  the  State  plan  include 
a  description  of  the  system  used  to 
collect  the  data  on  personnel  needs  and 
personnel  development  and  do  not 
require  the  State  to  submit  the  actual 
data  to  the  Secretary. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  proposes 
to  broaden  the  definition  of  the  term 
"highest  requirements  in  the  State 
applicable  to  that  profession  or 
discipline,"  as  used  in  the  development 
and  maintenance  of  personnel  standards 
by  the  State,  to  mean  the  highest  entry- 
level  academic  degree  or  equivalent 
experience  needed  to  meet  any  national- 
or  State-recognized  certification, 
licensing,  registration,  or  other 
comparable  requirements  that  apply  to  a 
profession  or  discipline.  The  purpose  of 
this  change  is  to  recognize  that  some 
States  base  their  persoruiel  standards,  in 
part,  on  relevant  work  experience  by 
substituting  equivalent  work  experience 
for  certain  academic  credentials.  State 
standards  of  this  type  would  meet  this 
definition.  This  change,  however,  would 
not  allow  work  experience  to  substitute 
for  academic  requirements  if  the 
existing  State  standard  is  based  only  on 
academic  credentials. 

The  Secretary  also  believes  that 
permitting  States  to  base  highest 
personnel  standards  in  the  State  on 
equivalent  experience,  as  well  as  on 
academic  degrees,  stresses  the 
significance  of  relevant  work  experience 
and  will  diversify  further  the  pool  from 
which  qualified  [>ersonnel  can  be 
selected. 

Several  commenters  on  the  draft 
regulations  suggested  areas  of  training 
in  addition  to  rehabilitation  technology 
that  should  be  required  in  the 
regulations  as  part  of  the  State's 
program  of  staff  development.  The 
Secretary  believes  that  the  specific 
training  areas  for  staff  development 
adopted  by  a  State  unit  must  be  based 
on  the  particular  needs  of  that  State 
unit.  The  Secretary  recognizes,  however, 
that  staff  development  may  include,  but 
is  not  limited  to,  training  with  respect 
to  the  requirements  of  the  Americans 
with  Disabilities  Act,  IDEA,  and  Social 
Security  incentive  programs,  training  to 
facilitate  informed  choice  under  this 
program,  and  training  to  improve  the 
provision  of  services  to  culturally 
diverse  populations.  A  provision  to  this 
effect  has  been  added  to  the  proposed 
regulations. 

In  response  to  public  comment  on  the 
•draft  regulations,  the  Secretary  proposes 
to  change  the  reference  in  paragraph  (e) 
of  this  section  from  "special 


communication  needs  personnel"  to 
"personnel  to  address  individual 
communication  needs"  and  has  clarified 
this  provision  by  requiring  the  State 
unit  to  describe  in  the  State  plan  how 
it  includes  among  its  personnel,  or 
obtains  the  services  of,  individuals  able 
to  communicate  in  the  native  languages 
of  applicants  and  eligible  individuals 
who  have  limited  English  si>eaking 
ability.  That  personnel  may  include 
State  agency  staff,  family  members  of  an 
applicant  or  eligible  individual, 
community  volunteera,  and  other 
individuals  able  to  communicate  in  the 
appropriate  native  language.  The  State 
unit  also  must  describe  how  it  ensures 
that  appropriate  modes  of 
communication  are  used  for  all 
applicants  and  eligible  individuals. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  wishes 
to  stress  the  importance  of  requiring  in 
the  State  plan  a  description  of  the 
State's  persormel  performance 
evaluation  system  that  facilitates,  and 
does  not  impede,  the  purposes  and 
policies  of  the  vocational  rehabilitation 
services  program  outlined  in  the  Act. 
More  precisely,  the  proposed 
regulations  require  that  the  evaluation 
system  further  the  statutory  policy  of 
serving  individuals  with  the  most  severe 
disabilities.  In  support  of  this 
requirement,  the  Senate  Committee  on 
Labor  and  Human  Resources  states  in  its 
report  that  it  "is  concerned  that  in  some 
States,  procedures  used  for  evaluating 
performance  of  counselors  may  have  the 
unintended  consequence  of  providing  a 
disincentive  to  serve  individuals  with 
the  most  severe  disabilities  and  those 
clients  requiring  complex  services."  The 
performance  evaluation  system  required 
under  the  Act  and  included  in  the 
proposed  regulations  is  designed  to 
address  these  disincentives. 

The  Secretary  proposes  to  modify 
paragraph  (g)  of  this  section  to  track 
section  101(a)(7)(A)(ii)  of  the  Act,  which 
requires  the  State  agency  to  describe  the 
activities  it  will  undertake  to  coordinate 
its  comprehensive  system  of  personnel 
development  with  personnel 
development  under  IDEA.  This 
proposed  change  is  intended  to  increase 
the  flexibility  of  State  agencies  to 
implement  the  most  effective 
procedures  for  coordinating  the 
development  of  personnel  under  both 
statutes.  An  example  of  how  a  State  may 
address  this  coordination  requirement 
would  be  to  establish  a  joint  continuing 
education  program  for  both  DSU 
personnel  and  personnel  under  IDEA 
that  deals  with  the  provision  of  VR 
services,  including  transition  services, 
to  transitioning  students. 
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Section  361.1 9^— Affirmative  Action  for 
Individuals  Wi^  Disabilities 

This  proposed  section,  which  is  based 
on  section  10lfaK6MA)  of  the  Act  and 
§  361.15  of  the  (existing  regiUations, 
requires  the  St^te  agency  to  take 
affinnative  action  to  employ  and 
advance  in  employment  qualified 
individuals  with  disabilities.  In 
accordance  witfa  the  Department's 
principles  for  relating,  the  Secretary 
proposes  to  delete  the  non-statutory 
reqiiirement  in  the  draft  regulations  and 
the  current  regulations  that  the  State 
unit  develop  ail  affirmative  action  plan 
that  provides  fqr  specific  goals,  action 
steps,  timetablds,  evaluation  criteria  for 
measuring  progress,  and  complaint  and 
enforcement  procedures.  By  not 
reqitiring  a  fon^al  affirmative  action 
plan  or  spedfy^g  the  minimum 
requirements  a  State  must  incorporate 
into  that  plan,  the  proposed  provision 
would  give  Statp  agencies  greater 
flexibiUty  to  talte  those  steps  it 
considers  most  appropriate  for 
increasing  the  dumber  of  qualified 
individuals  with  disabilities  that  it 
employs  or  advances  in  employment. 
The  proposed  changes  also  would 
reduce  State  paperwork  burdens. 

Section  361.20-iState  Plan 
Development 

This  propose^  section  revises  §  361.18 
of  the  existing  regulations  to  implement 
new  requiremeilts  in  section  101(a)(23) 
of  the  Act.         I 

Consistent  with  section  101(a)(23)  of 
the  Act.  paragraph  (a)(1)  of  this  section 
of  the  regulatioits  would  require  the 
State  unit  to  conduct  public  meetings 
throughout  the  State  to  provide  all 
segments  of  the  public,  including 
interested  groups,  organizations,  and 
individuals,  an  opportunity  to  comment 
on  the  State  plan  prior  to  its 
development  and  to  comment  on  any 
revisions  to  the  State  plan.  In 
accordance  with  the  Department's 
principles  for  regulating,  the  Secretary 
beUeves  that  States  should  have  the 
latitude  to  develop  their  own 
procedures  for  ensiu-ing  that  interested 
parties  are  afforded  a  meaningful 
opportuinity  to  qomment  on  the  State 
plan  before  it  is  developed  and  when  it 
is  revised.  Additionally,  in  order  to 
satisfy  the  statutory  requirement  that  the 
State  imit,  priorlto  conducting  public 
meetings  throughout  the  State,  provide 
appropriate  and  sufiicient  notice  of  the 
public  meetings,  the  proposed 
regulations  would  require  the  State  unit 
to  follow  notice  requirements 
established  under  State  law  or,  in  the 
absence  of  those  requirements,  to 
consult  with  the  State  Rehabilitation 


Advisory  Council  to  develop  notice 
procedures.  The  proposed  regulations 
would  not  impose  any  specific 
minimum  Federal  requirements  for 
what  constitutes  "appropriate  and 
sufiicient  notice." 

In  response  to  those  commenters  who 
sought  regulatory  clarification  of  the 
public  participation  and  notice 
requirements  of  this  section,  the 
Secretary  provides  the  following 
examples  as  suggested  ways  a  DSU 
might  meet  these  requirements.  A  State 
unit  could  satisfy  the  public 
participation  requirement,  for  example, 
by  soliciting  input  fit>m  the  public 
before  developing  a  preliminary  draft 
State  plan  and  making  the  preliminary 
draft  plan  available  to  the  public  30 
days  prior  to  the  public  meetings.  An 
example  of  "appropriate  and  sufficient 
notice"  of  public  meetings  would  be 
notice  that  is  provided  at  least  30  days 
prior  to  a  public  meeting  through 
various  media  available  to  the  general 
public,  such  as  newspa]>ers  and  public 
service  announcements,  and  through 
specific  contacts  with  appropriate 
constituency  groups  and  organizations 
identified  by  the  State  imit,  in 
consultation  with  the  State 
Rehabilitation  Advisory  Council.  An 
example  of  how  a  State  unit  could  meet 
the  statutory  requirement  that  it 
"conduct  public  meetings  throughout 
the  State,"  would  be  to  hold  public 
meetings  in  at  least  two  different 
geographic  locations  that  are  among  the 
State's  most  densely  populated  areas 
and  at  sites  that  are  accessible  to 
individuals  with  disabilities. 

Some  commenters  on  the  draft 
regulations  suggested  that  larger  States 
be  required  to  hold  a  greater  niunber  of 
public  meetings  than  smaller  States, 
while  other  commenters  suggested  that 
States  make  use  of  emerging 
technologies  that  enable  individuals  to 
participate  in  public  meetings  without 
having  to  be  in  attendance.  The 
Secretary  encourages  each  State  to  hold 
as  many  public  meetings  as  are 
necessary  to  ensure  meaningful 
participation  of  all  interested  persons 
and  organizations  in  that  State.  The 
Secretary  also  urges  States  to  consider 
using  alternative  or  emerging 
technologies  that  allow  for  wider  public 
participation.  The  proposed  regulations 
are  intended  to  provide  each  State  with 
the  flexibility  to  choose  the  manner  in 
which  it  conducts  public  meetings  (e.g., 
in  person,  satellite  broadcasts, 
teleconferences,  or  a  combination 
thereoO  as  long  as  the  meetings  are  truly 
interactive  and  are  designed  to 
maximize  the  opportunity  for 
meaningful  participation. 


The  pro{>osed  section  also  would 
implement  the  new  statutory  provision 
in  section  105(c)(2)  of  the  Act  that 
requires  the  State  Rehabilitation 
Advisory  Council  to  advise  the  State 
unit  on  the  preparation  of  the  State  plan 
by  requiring  the  State  unit  to  consult 
with  the  Council  in  the  development  of 
the  State  plan.  Finally,  the  proposed 
section  implements  the  new  statutory 
requirement  in  section  101  (a)(32)  of  the 
Act  that  the  State  plan  describe  the 
manner  in  which  it  will  modify  State 
poUcy  and  procediues  in  response  to 
consumer  satisfaction  surveys. 

Section  361.21 — Consultations 
Regarding  the  Administration  of  the 
State  Plan 

This  proposed  section  is  also  taken 
from  §  361.18  of  the  existing  regulations. 
It  incorporates  section  101(a)(18)  of  the 
Act,  including  the  new  statutory 
requirement  regarding  consultation  with 
the  director  of  the  CAP.  It  would  also 
require  consultation  with  the  State 
Rehabilitation  Advisory  Council, 
consistent  with  the  Council  functions  in 
new  section  105(c)  of  the  Act.  It 
proposes  to  remove  provisions  in  the 
existing  regulations  that  list  examples  of 
matters  of  general  policy  development 
and  implementation.  Finally,  this 
proposed  section,  as  well  as  the 
previous  section,  would  implement  new 
section  101(a)(32)  of  the  Act,  which 
requires  the  State  plan  to  describe  the 
maimer  in  which  the  State  will  modify 
State  policy -and  procediu^s  in  response 
to  consiuner  satisfaction  siuveys. 

Section  361.22— Cooperation  With 
Agencies  Responsible  for  Transitioning 
Students 

This  proposed  new  section  combines 
§  361.19(b)  of  the  existing  regulations, 
which  requires  the  State  plan  to  provide 
for  the  coordination  of  services  for 
individuals  who  are  eligible  both  for 
vocational  rehabilitation  services  and 
for  services  under  IDEA,  with  the  new 
statutory  provisions  in  sections 
101(a)(ll)  and  (a)(24)  of  the  Act.  The 
new  statutory  provisions  require  formal 
interagency  agreements  to  facilitate  the 
transfer  of  responsibilities  for 
transitioning  students  who  are  receiving 
special  education  services  from  the 
agency  responsible  for  providing  a  free 
appropriate  public  education  to  the 
State  unit  responsible  for  providing 
vocational  rehabilitation  services.  In 
addition,  proposed  paragraph  (b)  of  this 
section  implements  the  new 
requirement  in  section  101(a)(30)  of  the 
Act  regarding  the  availability  of 
vocational  rehabilitation  services  to 
students  who  are  individuals  with 


disabilities  and  who  are- not  in  special 
education  programs. 

Some  commenters  on  the  draft 
regulations  viewed  the  required  content 
of  formal  interagency  agreements 
between  State  units  and  State 
educational  agencies  as  unduly 
burdensome.  In  response,  the  Secretary 
proposes  to  amend  the  regulations  to 
require  that  formal  interagency 
agreements  need  only  identify 
provisions  for  determining  State  lead 
agencies  and  qualified  personnel 
responsible  for  transition  services,  in 
addition  to  identifying  those  policies 
and  practices  that  can  be  coordinated 
between  the  agencies,  including 
eligibility  standards,  referral  policies, 
outreach  procedures,  and  evaluation 
procedures.  The  formal  interagency 
agreement  may,  as  appropriate,  identify 
available  resources,  the  financial 
responsibilities  of  each  agency,  dispute 
resolution  procedures,  and  other 
cooperative  policies. 

Other  commentera  expressed  concern 
that  the  draft  regulations  required  State 
agencies  to  shoulder  more  of  the 
responsibility  for  transitioning  students 
than  is  contemplated  under  the  Act.  In 
response,  the  Secretary  proposes  to  add 
a  note  in  the  regiUations  to  clarify  the 
roles  of  the  rehabilitation  and 
educational  agencies  in  facilitating  the 
transition  of  students  who  are  eligible 
for  VR  services.  As  stated  by  the  Senate 
Committee  on  Labor  and  Human 
Resources,  the  role  of  the  State  agency 
is  primarily  one  of  planning  for  the 
student's  years  after  leaving  school. 

Section  361.23 — Cooperation  With 
Other  Public  Agencies 

This  proposed  section  is  taken  from 
paragraphs  (a),  (c),  and  (d)  of  §  361.19  of 
the  existing  regulations  and  has  been 
revised  to  incorporate  the  new 
requirements  in  section  101(a)(ll)  of  the 
Act  regarding  the  content  of  formal 
interagency  cooperative  agreements. 
The  proposed  section  is  also 
reorganized  to  clarify  that  the  long  list 
of  programs  under  existing  §  361.19(a) 
refera  to  Federal,  State,  and  local  public 
programs  and  agencies  providing 
services  related  to  the  rehabilitation  of 
individuals  with  disabilities. 

Section  361.24 — Coordination  With  the 
Statewide  Independent  Living  Council 

This  proposed  new  section 
incorporates  the  new  requirement  in 
section  101(a)(33)  of  the  Act  that  the 
State  unit  coordinate  and  establish 
working  relationships  with  the 
Statewide  Independent  Living  Council 
and  independ«it  living  centers  within 
the  State. 


Section  361.25 — Statewideness 

This  proposed  new  section  contains 
the  requirement  in  §  361.2(a)  of  the 
existing  regulations  that  the  State  plan 
be  in  effect  in  all  political  subdivisions 
of  the  State. 

Section  361 .26— Waiver  of 
Statewideness 

This  proposed  section  revises  §  361.12 
of  the  existing  regulations  to  clarify  that 
a  waiver  of  statewideness  is  necessary  if 
the  State  unit  wants  to  provide  through 
local  financing  increased  services  or  an 
expanded  scope  of  services  that  is 
different  fitjm  the  services  available 
statewide.  The  procedural  requirements 
relating  to  a  request  for  a  waiver  would 
remain  substantially  the  same. 

Section  361 .27-^Shared  Funding  and 
Administration  of  Joint  Programs 

This  proposed  section  revises  §  361.11 
of  the  existing  regulations  to  clarify  that 
these  programs  involve  shared  funding 
and  administrative  responsibility,  that  a 
request  for  the  Secretary's  approval 
must  be  included  in  the  State  plan,  and 
that  a  request  for  waiver  of 
statewideness  also  must  be  included  in 
the  State  plan,  if  necessary.  The 
proposed  regulations  would  also  remove 
the  specific  requirements  relating  to  a 
written  agreement  that  are  in  the 
existing  regulations.  The  1991  NPRM 
proposed  to  remove  the  written 
agreement  requirements  as  part  of  the 
effort  to  reduce  paperwork  biuxlen,  and 
the  requirements  are  omitted  in  this 
NPRM  for  the  same  reason. 

Section  361.26— Third-Party 
Cooperative  Arrangements  Involving 
Funds  From  Other  Agencies 

This  proposed  section  revises  §  361.13 
of  the  existing  regulations  to  reduce  the 
requirements  related  to  third-party 
cooperative  arrangements,  including  the 
requirements  for  a  written  agreement,  an 
annual  program  budget,  and  an  annual 
review  of  program  operations.  The 
proposed  regulations  would  also  clarify 
that  applicants,  as  well  as  eligible 
individuals,  can  receive  services  under 
these  cooperative  arrangements.  This 
section  would  be  placed 
organizationally  in  the  regulations  next 
to  the  proposed  section  on  shared 
funding  and  administration  to 
emphasize  the  difiierences  between  joint 
programs  and  third-party  cooperative 
arrangements. 

Some  commentera  on  the  draft 
regulations  suggested  that  third-party 
cooperative  arrangements  be  jointly 
administered  by  the  State  unit  and  the 
cooperating  agency,  i.e.,  administered  in 
the  same  way  as  joint  programs  under 
proposed  §  361.27.  In  response,  the 


Secretary  notes  that  section  101(a)(2)  of 
the  Act  requires  the  designated  State 
unit  to  be  responsible  for  the  vocational 
rehabilitation  program.  Third-party 
cooperative  arrangements  provide  a 
framework  for  cooperating  agencies  to 
provide  vocational  rehabilitation 
services  and  contribute  to  the  State's 
non-Federal  financial  share  under  the 
program.  Thus,  third-party 
arrangements  are  considered  part  of  the 
vocational  rehabilitation  program  for 
which  the  State  unit  must  retain 
administrative  responsibility.  In 
contrast,  State  units  that  are  parties  to 
joint  programs  share  funding  and 
administrative  responsibility  with  other 
agencies. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  has 
clarified  that  services  provided  by  the 
cooperating  agency  imder  a  cooperative 
arrangement  must  either  be  new 
services  that  have  a  vocational 
rehabilitation  focus  or  existing  services 
that  have  been  modified,  adapted, 
expanded,  or  reconfigured  to  have  a  VR 
focus.  These  requirements  are  consistent 
with  longstanding  RSA  subregulatory 
guidance. 

Section  361.29 — Statewide  Studies  and 
Evaluations 

This  proposed  section  revises  and 
expands  §  361.17  of  the  existing 
regulations  to  identify  and  clarify  the 
timelines  for  all  of  the  study  and 
evaluation  requirements,  some  of  which 
are  currenUy  contained  in  other 
sections.  It  also  expands  the 
requirement  in  §361.2(a)(2)(i)  of 
existing  regulations  that  the  State  plan 
describe  changes  in  policy  resulting 
fit>m  the  statewide  studies  and  the 
aimual  evaluation  to  also  require  a 
description  of  activities  undertaken  and 
changes  in  the  State  plan,  the  strategic 
plan,  and  plan  amendments  that  result 
bom  the  studies  and  evaluations. 
Propiosed  paragraph  (d)  of  this  section 
incorporates  the  new  requirement  in 
section  105(c)(2)  of  the  Act  regarding 
the  role  of  the  State  Rehabilitation 
Advisory  Council  in  the  preparation  of 
the  statewide  studies  and  evaluation. 

Section  361.30— Services  to  Special 
Groups  of  Individuals  Witij  Disabilities 

This  proposed  section  combines 
§§361.37  and  361.38  of  the  existing 
regulations  regarding  special  services 
for  civil  employees  of  the  United  States 
and  for  American  Indians,  along  with 
paragraph  (c)  of  §  361.36  of  the  existing 
regulations,  which  provides  for  special 
consideration  for  public  safety  officere. 
In  addition,  the  Secretary  proposes  to 
clarify  in  this  section  that  special 
consideration  means  that  a  public  safety 
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officer  would  receive  priority  for 
services  over  oth«^  individuals  in  the 
same  priority  category  of  an  (Hder  of 
selectirai.  The  proposed  section  would 
also  incorporate  the  statutory 
definitions  of  "criiiiinal  act"  and 
"public  safety  offioar"  from  section  7  of 
the  Act. 

Section  361.31 — U^lization  of 
Community  Resources 

This  proposed  section  is  substantially 
the  same  as  §  361.56  of  the  existing 
regulations.  It  has  been  relocated  to 
group  it  with  otheriutilization  sections 
in  the  part  of  the  regulations  that 
contains  general  ackninistration 
requirements,  rather  than  in  the  part  of 
the  regulations  that  addresses  provisicm 
of  services  requireniients. 

Section  361 .32— Utilization  of 
Profitmaking  Organizations  for  On-The- 
Job  Training  in  Connection  With 
Selected  Projects 

This  prc^>osed  section  revises  §  361.57 
of  the  existing  regulations  to  increase 
State  unit  flexibility  by  authorizing, 
rather  than  requirii^g,  a  State  unit  to  use 
profitmaking  organizations  if  it 
determines  that  those  organizations  are 
better  qualified  to  providB  needed 
services  than  nonpifofit  agencies, 
organizations,  or  fefilities  in  the  State. 

Section  361.33— Utilization  of 
Community  Rehabilitation  Programs 

This  proposed  section  revises 
§§361.21  and  361.2(2  of  the  existing 
regulations  and  replaces  the  term 
"rehabilitation  facilities"  with  the  term 
"community  rehabilitation  programs," 
consistent  with  the  1992  Amendments. 
It  also  incorfwrates  changes  in  the  State 
plan  requirements  i|i  sections  101(a)(5) 
and  101(a)(15)  of  the  Act  and  new 
requiremoits  in  sections  101(a)(27)  and 
101(a)(28)oftheAct. 

In  accordance  with  the  Dei>artment's 
principles  for  regulating,  the  Secretary 
proposes  to  eliminate  current  non- 
statutory requirements  for  a 
rehabilitation  facilities  plan  and  for  an 
inventory  of  community  rehabilitation 
programs  and  requitements  in  the  draft 
regulations  for  a  justification  in  the 
State  plan  for  using  funds  for  the 
support  of  community  rehabilitation 
programs,  including  the  construction  of 
facilities,  and  for  a  prioritized  list  in  the 
State  plan  of  proposed  activities.  The 
removal  of  these  provisions  would 
substantially  reduce  paperwork  burdens 
on  designated  State  units. 

Section  361.34 — Supported 
Employment  Plan 

This  proposed  nefv  section 
incorporates  sectioiis  101(a)(25)  and 


635(a)  of  the  Act,  which  require  a  State 
to  assiue  that  it  has  an  acceptable  plan 
for  providing  supported  employment 
services  and  to  submit  that  plan  as  a 
State  plan  supplement. 

Section  361.35— Strategic  Plan 

This  prc^KJsed  new  section  would 
require  that  the  strategic  plan  to  expand 
and  improve  vocational  rehabilitation 
services  be  provided  as  a  supplement  to 
the  State  plan.  Section  101(a)(34)(A)  of 
the  Act  requires  the  State  plan  to 
include  an  assurance  that  the  State  has 
a  strategic  plan  to  expand  vocational 
rehabilitation  services  in  accordance 
with  Part  C  of  Title  I.  In  addition, 
section  120  of  the  Act  requires  States  to 
submit  their  strategic  plans  to  the 
Secretary  prior  to  receiving  funding 
under  Fart  B  of  the  Act,  which  includes 
the  allotment  for  this  program.  The 
Secretary  believes  that  requiring  the 
strategic  plan  as  a  supplement  to  the 
State  plan  is  the  simplest  and  least 
burdensome  approach. 

Section  361 .36— Reserved 

This  section  is  reserved  for  the  order 
of  selection  regulations,  which  are  being 
implemented  in  a  separate  rulemaking 
document. 

Section  361.37— Establishment  and 
Maintenance  of  Information  and 
Referral  Resources 

The  provision  proposed  in  the  draft 
regulations  was  substantially  the  same 
as  §  361.20  of  the  existing  regulations. 
However,  commenters  on  both  the  draft 
regulations  and  the  July  16, 1993  NPRM 
on  order  of  selection  have  requested  that 
State  units  operating  under  an  order  of 
selection  be  permitted  to  provide  non- 
purchased  services  (e.g.,  information 
and  referral)  to  eligible  individuals  who 
do  not  qualify  for  services  under  the 
State  unit's  priority  categories.  An  order 
of  selection  is  required  under  section 
101(a)(5)(A)  of  the  Act  if  a  State  unit 
determines  that  it  is  unable  to  provide 
services  to  all  eligible  individuals  who 
apply  for  services.  In  response  to  public 
comment,  the  Secretary  proposes  to 
address  this  concern  by  amending  the 
regulations  to  authorize  any  State  unit 
that  has  implemented  an  order  of 
selection  to  establish  an  expanded 
information  and  referral  program  that 
includes  the  provision  of  job  referral 
services  to  eligible  individuals  who  are 
not  being  served  under  a  State  unit's 
order  of  selection,  provided  that  certain 
State  plan  requirements  are  met.  These 
requirements  include  a  description  in 
the  State  plan  of  the  level  of 
commitment  of  staff  and  other  resources 
for  this  purpose  and  an  assurance  that 
in  carrying  out  this  program,  the  State 


unit  will  not  use  case  services  funds 
that  are  needed  to  provide  VR  services 
to  eligible  individuals  who  are  able  to 
be  served  under  the  State  unit's  order  of 
selection. 

Section  361.38— Protection,  Use,  and 
Release  of  Personal  Information 

This  proposed  section  is  substantially 
the  same  as  §  361.49  of  the  existing 
regulations  with  the  clarification  in 
proposed  paragraph  (e)(3)  that  a  State 
unit  is  required  to  release  personal 
information  if  required  by  Federal 

Tlations  or  Federal  law. 
addition,  some  commenters  on  the 
draft  regulations  expressed  concern  that 
the  State  unit  could  release  harmful 
personal  information  to  a  representative 
not  chosen  by  the  applicant  or  efigible 
individual.  In  response,  the  Secretary 
has  clarified  that  the  State  unit  may 
release  information  that  it  determines  to 
be  harmful  to  the  individual  only  to  a 
third  party  chosen  by  the  individual, 
which  may  include,  among  others,  an 
advocate,  a  Samily  member,  or  a 
qualified  medical  or  mental  health 
professional. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  also 
proposes  to  amend  the  regulations  by 
clarifying  that  State  units  shall  release 
personal  infomlation  in  response  to  an 
"order  issued  by  a  judicial  officer."  The 
Secretary  believes  that  the  use  of  the 
term  "judicial  order"  in  both  the  current 
and  draft  regulations  is  confusing  and 
that  the  clarification  is  necessary  to 
ensure  that  a  judge,  magistrate,  or  other 
authorized  judicial  officer  appropriately 
weighs  the  factors  necessitating  release 
of  personal  information  against  the 
individual's  rights  to  privacy  and 
protection  from  unaudiorized  use  before 
ordering  a  State  unit  to  release  the 
information. 

In  addition,  the  proposed  section  has 
been  relocated  to  group  it  with  other 
sections  of  the  regulations  that  contain 
the  administrative  requirements  since  it 
does  not  relate  to  the  provision  and 
scope  of  services. 

while  the  confidentiality  of  personal 
information  from  applicants  and  eligible 
individuals  under  this  program  is 
considered  essential  to  protect 
individual  privacy,  the  Secretary 
specifically  requests  public  comment  on 
whether  the  provisions  of  this  section 
are  unduly  burdensome  or  inconsistent 
with  State  laws  governing  the 
protection,  use,  or  release  of  personal 
information. 

Section  361.39 — State-Imposed 
Requirements 

This  proposed  section  is  taken  from 
§  361.25  of  the  existing  regulations.  The 


draft  regulations  would  have  required 
State  imits  to  identify  State-imposed 
reqmrements  at  the  public  meetings  to 
develop  and  revise  the  State  plan.  In 
response  to  public  comment,  the 
Secretary  proposes  to  clarify  this  section 
of  the  regulations  by  requiring  State 
units  to  identi^  upon  request  those 
regulations  and  policies  relating  to  the 
administration  or  operation  of  the 
vocational  rehabilitation  program  that 
are  State-imposed.  In  making  these 
changes  the  Secretary  recognizes  that 
the  scope  of  State-imposed  requirements 
is  broader  than  those  includea  in  the 
State  plan  and  that  the  Act  requires  the 
application  of  any  State  rule  or  policy 
relating  to  the  administration  or 
operation  of  the  vocational 
rehabilitation  program  to  be  identified 
as  a  State-imposed  requirement.  The 
proposed  section  would  require  State 
imits  to  identify  those  requirements 
upon  request,  including,  but  not  limited 
to,  requests  made  at  public  meetings. 

Section  361.40— Reports 

This  proposed  section  is  substantially 
the  same  as  §  361.23  of  the  current 
regulations,  except  that  it  would  add 
cross-references  to  sections  13, 14,  and 
101(a)(10)  of  the  Act  to  distinguish  the 
reporting  requirements  under  this 
section  from  the  reporting  requirements 
related  to  statewide  studies  and 
evaluations  under  proposed  §  361.29. 

Section  361.41— Processing  Referrals 
and  Applications 

This  section  expands  §  361.30  of  the 
current  regulations  to  incorporate  the 
new  statutory  requirement  in  section 
102(a)(5)(A)  of  the  Act  that  an  eligibility 
determination  be  made  within  60  days 
of  the  date  on  which  an  application  is 
submitted,  with  limited  exceptions.  The 
Secretary  proposes  to  require  the  State 
unit  to  establish  timelines  for  making 
good  faith  efforts  to  contact  individuals 
who  have  been  referred  for  services  to 
minimize  delay  at  the  pre-application 
stage. 

under  the  draft  regulations,  an 
individual  was  considered  to  have 
"submitted  an  application"  if  the 
individual,  or  the  individual's 
representative,  as  appropriate,  had 
submitted  a  completed  agency 
application  or  a  signed  written  request 
for  services.  In  an  effort  to  ensure  that 
agencies  are  provided  with  all 
information  necessary  to  make 
eligibility  determinations,  some 
commenters  on  the  draft  regulations 
stated  that  con^pletion  of  an  agency 
appUcation  should  be  the  sole  method 
for  requesting  services.  In  contrast,  other 
commenters  supported  the  use  of 
alternative  methods  for  requesting 


services  as  a  means  of  avoiding 
unnecessary  delays  if  a  particular 
application  form  was  not  used.  In 
response,  the  Secretary  proposes  to 
clarify  the  regidations  by  interpreting 
the  term  "submitted  an  application"  to 
include  any  request  for  services  as  long 
as  the  individual  has  provided 
information  necessary  for  the  DSU  to 
initiate  an  assessment  to  determine 
eligibility  and  priority  for  services.  Once 
an  individual  or  the  individual's 
representative,  as  appropriate,  requests 
services,  it  is  expected  that  State  units 
will  make  good  faith  efforts  to  obtain 
this  information  as  quickly  as  possible. 
For  example,  if  a  potential  applicant  has 
requested  services  in  writing,  the  State 
unit  may  need  to  telephone  the 
individual  in  order  to  obtain  the 
necessary  informatitm  in  a  timely 
manner.  In  addition,  the  proposed 
regulations  require  State  units  to  make 
application  forms  readily  available 
throughout  the  State. 

Section  361.42^Assessment  for 
Determining  Eligjibility  and  Priority  for 
Services 

This  section  combines  §§  361.31  and 
361.32  of  the  existing  regulations,  which 
are  the  sections  on  eligibility  and 
preliminary  diagnostic  study.  The  1992 
Amendments  combined  in  the  statute 
all  of  the  evaluation  steps  that  are 
currently  required  by  those  sections  and 
by  §§361.33  and  361.40  of  the  existing 
regulations  into  one  assessment  for 
determining  eligibifity  and  vocational 
rehabilitation  needs,  which  is  defined  in 
section  7(22)  of  the  Act.  The  Secretary 
proposes  to  divide  that  assessment  into 
two  st^s  in  the  regulations — an 
assessment  for  determining  eligibility 
and  priority  for  services,  addr^ed  in 
this  section,  and  an  assessment  for 
determining  vocational  rehabilitation 
needs  through  the  development  of  the 
IWRP,  addressed  by  proposed  §  361.45. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  proposes 
to  amend  this  section  by  requiring  that 
the  assessment  for  determining 
eligibility  and  priority  for  services  be 
conducted  in  the  most  integrated  setting 
possible,  consistent  with  the 
individual's  needs  and  informed  choice. 

Proposed  paragraph  (a)  of  this  section 
incorporates  the  changes  in  the 
eligibility  criteria  that  were  made  by  the 
1992  Amendments,  including  the 
presumption  that  an  individual  with  an 
impairment  that  constitutes  a 
substantial  impediment  to  emplo3mient 
can  benefit  from  vocational 
rehabilitation  services,  the  presumption 
that  Social  Security  beneficiaries  meet 
the  first  two  eligibility  criteria,  and  the 
new  requirement  that  an  individual 


with  a  disability  require  vocational 
rehabilitation  services  in  order  to 
achieve  an  employment  outcome 
consistent  with  the  individual's 
strengths,  resources,  priorities, 
concerns,  abilities,  capabilities,  and 
informed  choice. 

Some  commenters  questioned  the 
absence  of  a  regulatory  provision 
idrattifying  who  is  qualified  to 
determine  the  existence  of  a  physical  or 
mental  impairment.  Section  361.32  of 
the  existing  regulations  requires  that  the 
preliminary  diagnostic  study,  for 
purposes  of  determining  an  individual's 
eligibility  for  services,  must  include 
medical  information  and,  in  the  case  of 
individuals  with  mental  and  emotional 
disorders,  an  examination  by  a 
physician  or  by  a  licensed  or  certified 
psychologist.  Proposed  paragraph 
(a)(l)(i)  of  this  section  is  based  on 
amendments  to  section  103(a)  of  the 
Act,  which  substituted  the  standard  that 
"qualified  personnel  in  accordance  with 
State  licensure  laws"  make  these 
determinations  in  lieu  of  particular 
medical  professionals.  The  proposed 
regulatory  provision  broadens  this 
concept  to  also  encompass  individuals 
who  are  certified  under  State  law  and 
individuals  licensed  or  certified  under 
State  regulations.  The  Secretary  believes 
thaflhis  broader  interpretation  is 
necessary  to  ensure  that  existing  data 
and  determinations  made  by  other 
agencies,  particularly  education 
agencies,  are  used  by  DSUs  in 
determining  whether  an  individual  is  an 
individual  with  a  disability  under 
section  7(8)(A)  of4he  Act  or  an 
individual  with  a  severe  disability 
under  section  7(15){A)  of  the  Act.  Under 
the  proposed  regulations,  the 
determination  of  who  is  qualified  to 
determine  the  existence  of  an 
im{>airment  will  vary  from  State  to  State 
depending  on  State  licensure  and 
certification  requirements.  Although  the 
proposed  regulations  do  not  require  a 
medical  diagnosis  for  a  DSU  to 
determine  that  an  impairment  exists,  the 
Secretary  anticipates  that  in  most 
instances  those  determinations  will  be 
supported  by  medical  documentation. 

Paragraph  (a)(2)  of  §  361.42  in  the 
draft  regulations  required  a  DSU  to 
presume  that  an  applicant  can  benefit  in 
terms  of  an  employment  outcome  unless 
it  determines,  based  on  clear  and 
convincing  evidence,  that  the  applicant 
is  incapable  of  benefitting  from  VR 
services  as  a  resuh  of  the  severity  of  his 
or  her  disability.  In  response  to  public 
comment,  the  Secretary  proposes  to 
delete  the  phrase  "as  a  result  of  the 
severity  of  his  or  her  disability"  from 
the  NPRM  in  order  to  clarify  that 
individuals  may  be  found  incapable  of 
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benefitting  from  VR  services  for  reasons 
other  than  severity  of  disability.  This 
change  is  consistei)t  with  section 
102(a)(4)(A)  of  thejAcL  Nevertheless, 
the  Secretary  expects  that  the 
overwhelming  ma)prity  of 
determinations  under  this  requirement 
will  be  based  cm  the  severity  of  the 
individual's  disabiUty  and  specifically 
requests  public  coitunenters  to  identify 
reasons  other  than  severity  of  disability 
that  would  support  a  determination  that 
an  individual  is  incapable  of  benefitting 
from  VR  services.  If  a  determination  that 
an  individual  cannot  benefit  from  VR 
services  is  based  oi|  the  severity  of  the 
individual's  disability,  section 
102(aH4XB)  of  the  Act  and  proposed 
paragraph  (d)(1)  of  this  section  would 
also  require  the  DSjLJ  to  conduct  an 
extended  evaluatioii  before  reaching  this 
conclusion.  Finall}!!,  the  Secretary 
propoees  to  fiulhenamend  paragraph 
(a)(2)  of  (his  sectiod  to  clarify  that  the 
presumption  of  benefit  applies  only  to 
those  applicants  who  meet  the  first  two 
eligibility  criteria. 

In  response  to  ptdt)lic  comment  on 
paragraph  (b)(1)  of  ihis  section  of  the 
draft  regulations,  the  Secretary  proposes 
to  amend  the  regulations  to  prohibit 
States  from  imposiag  any  duration  of 
residence  requirement  for  the  receipt  of 
services  on  any  applicant  who  is       * 
presmt,  rather  than  resides,  in  the  State. 
The  amended  provision  closely  tracks 
the  statutory  language  of  section 
101(aKl4)oftheAGt 

Paragraph  (c)  of  this  section 
incorporates  tho  new  statutory 
provisions  that  require  the  State  imit  to 
use  existing  data,  to  the  extent  possible, 
to  determine  eligibility  and  vocational 
rehabilitation  need^. 

Some  public  com|nenters  on  the  draft 
regulations  inquired  as  to  the  scope  of 
vocational  rehabilitation  services  that 
DSUs  must  provide  during  an  extended 
evaluation.  In  response,  the  Secretary 
proposes  to  amend  the  regulations  to 
require  the  State  unit  to  develop  a 
written  plan  during  the  extended 
evaluation  period  for  determining 
eligibility  and  for  determining  the 
nature  and  scope  of!  services  required  to 
achieve  an  employment  outcome.  The 
provision  of  services  under  the  plan 
must  be  limited  to  tfiose  services  needed 
to  make  these  two  dBterminations.  It 
should  be  noted  that  this  change 
represents  a  departure  from  the  current 
regulations,  which  (equired  DSUs  to 
develop  an  IWRP  fc^  individuals  in 
extended  evaluatiod.  The  Act,  however, 
requires  only  that  IWRPs  be  developed 
for  eUgible  individuals.  The  written 
plan  requirements  Of  this  section  are, 
therefore,  intended  to  lessen  the  biuden 
on  State  units  of  deteloping  IWRPS  for 


individuals  in  an  extended  evaluation, 
while  ensuring  that  the  specific  services 
to  be  provided  during  an  extended 
evaluation  are  clearly  identified. 

The  proposed  regulations  also  contain 
a  note  on  clear  and  convincing  evidence 
that  is  based  on  legislative  history  from 
the  Senate  Committee  Report.  In 
response  to  public  comment,  the 
Secretary  proposes  to  amend  the  note  to 
clarify  that  determinations  under  the 
"clear  and  convincing  evidence" 
standard  must  be  made  on  a  case-by- 
case  basis. 

Finally,  the  Secretary  views  the  new 
eligibility  criterion  that  an  individual 
must  require  vocational  rehabilitation 
services  in  order  to  achieve  or  retain  an 
employment  outcome  as  a  limiting 
factor  that  is  intended  to  screen  out 
individuals  who  can  prepare  for.  enter 
into,  engage  in,  or  retain  gainful 
employment  consistent  with  their 
strengths,  resources,  priorities, 
concerns,  abilities,  and  capabilities 
without  assistance  from  the  vocational 
rehabilitation  program.  The  proposed 
regulations  contain  a  second  note  that 
provides  several  examples  for  guidance 
to  State  agencies  regarding  situations  in 
which  an  individual  may  or  may  not 
require  vocational  rehabilitation 
services.  The  Secretary  emphasizes  that 
the  examples  are  provided  solely  for  the 
purposes  of  illustration,  do  not  address 
all  situations  under  which  an  individual 
may  be  eligible  or  ineligible  for  services, 
and  are  not  intended  to  substitute  for 
individual  counselor  judgment  on  a 
case-by-case  basis. 

Section  361.43 — Procedures  for 
Ineligibility  Determination 

The  Secretary  proposes  this  new 
section  to  consolidate  overlapping 
provisions  relating  to  procedures  for 
ineligibility  determinations  that  are 
currently  contained  in  several  different 
sections  of  the  regulations.  Specifically, 
it  would  consolidate  paragraph  (e)  of 
current  §  361.34,  which  contains 
termination  provisions  for  an  extended 
evaluation  to  determine  rehabilitation 
potential,  paragraph  (c)  of  current 
§  361.35,  which  contains  the 
requirements  for  a  certification  of 
ineligibility,  and  paragraph  (d)  of 
current  §  361.40,  which  contains  the 
requirements  regarding  review  of 
ineligibility  determinations. 

The  Secretary  proposes  to  require 
DSUs  to  review  all  ineligibility 
determinations  once  within  12  months 
unless  exceptions  apply.  In  response  to 
public  comment  on  the  draft 
regulations,  the  Secretary  also  proposes 
to  amend  paragraph  (d)  of  this  section 
to  clarify  that  each  year  after  the  initial 
review,  DSUs  must,  upon  request. 


review  any  ineligibility  determination 
that  is  based  on  the  inability  of  the 
individual  to  achieve  an  employment 
outcome. 

Section  361.44— Closure  Without 
Eligibility  Determination 

The  Secretary  proposes  to  create  this 
new  section  from  the  provisions 
contained  in  paragraph  (e)  of  §  361.35  of 
the  current  regulations,  which  is  the 
section  that  contains  the  certification 
requirements.  Although  the  certification 
requirements  have  been  removed  fit>m 
the  proposed  regulations  because  they 
overlap  with  the  documentation 
requirements  in  the  case  record  (referred 
to  as  record  of  services  in  proposed 
§  361.47),  the  substantive  requirements 
related  to  closure  without  an  eligibility 
determination  are  substantially  the  same 
as  they  are  in  existing  §  361.35(e). 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  has 
clarified  the  regulations  to  authorize  the 
State  unit  to  close  an  applicant's  case  if 
the  applicant  declines  to  participate  ii). 
or  is  unavailable  to  complete,  an 
assessment  for  determining  eligibility 
and  priority  for  services.  In  either 
situation,  the  State  unit  is  required  to 
make  a  reasonable  number  of  attempts 
to  contact  the  individual  or,  if 
appropriate,  the  individual's 
representative  prior  to  closing  the 
applicant's  case. 

§361.45— Development  of  the 
Individualized  Written  Rehabilitation 
Program 

In  response  to  public  comment,  this 
section,  entitled  "Assessment  for 
determining  vocational  rehabilitation 
needs"  in  the  draft  regulations,  has  been 
renamed  for  purposes  of  clarification. 
The  Secretary  believes  this  proposed 
retitling  better  reflects  the  full  scope  of 
requirements  under  the  IWRP 
development  process,  of  which  the 
assessment  represents  an  essential  part. 
The  Secretary  also  proposes  to  clarify 
the  purpose  clause  under  paragraph  (a) 
of  this  section  for  the  same  reason. 

This  proposed  section  would  combine 
the  provisions  in  §§361.33  and  361.40 
of  the  current  regulations  regarding 
thorough  diagnostic  study  and  IWRP 
procedures.  It  incorporates  new 
statutory  requirements  created  by  the 
1992  Amendments,  including 
requirements  regarding  informed 
choice,  integrated  settings,  and  the  use 
of  existing  data. 

Some  public  commenters  suggested 
that  the  term  "counseling  and 
guidance"  be  defined  in  the  proposed 
regulations.  The  Secretary  declines  to 
define  the  term,  but  proposes  to  revise 
paragraph  (b)(1)  of  this  section  to 


emphasize  the  development  of  a 
counseling  and  guidance  relationship 
between  the  vocational  rehabilitation 
counselor  and  the  individual  during 
assessment.  That  relationship  is 
intended  as  a  means  of  fostering 
collaboration  between  the  counselor  and 
the  individual  in  identifying,  preparing 
for,  and  achieving  meaningful 
vocational  outcomes  for  the  individual. 
The  Secretary  envisions  that  the 
counselor,  based  on  his  or  her  expertise, 
will  provide  the  individual  with 
comprehensive  information  relevant  to 
the  individual  needs  of  the  individual 
and  that  the  counselor  and  individual 
will  jointly  discuss  the  values,  needs, 
desires,  and  realities  facing  both 
individuals.  It  also  should  be  noted  that, 
in  response  to  public  comment,  the 
Secretary  has  deleted  the  requirement  in 
the  draft  regulations  that  coimseling  and 
guidance  be  provided  throughout  the 
development  and  implementation  of  the 
IWRP.  As  discussed  in  the  following 
paragraph,  IWRPs  are  developed  on  an 
individual  basis,  and  while  some 
individuals  may  request  or  require 
counseling  and  guidance  services 
throughout  the  development  and 
implementation  of  their  IWRPs,  others 
may  not.  By  making  this  change,  the 
Secretary  emphasizes  that  the  provision 
of  counseling  and  guidance  during  the 
development  and  implementation  of  the 
IWRP  is  dependent  on  the  particular 
circumstances  affecting  each  individual. 

Several  commenters  on  the  draft 
regulations  were  concerned  that  this 
section  required  State  units  to  impose 
strict  timelines  for  developing  IWRPs 
without  considering  the  particular 
needs  of  the  individual.  In  response,  the 
Secretary  proposes  to  amend  the 
regulations  to  require  State  units  to 
establish  and  implement  standards  for 
the  prompt  development  of  IWRPs, 
including  timelines  that  take  individual 
needs  into  consideration.  The  Secretary 
agrees  that  the  development  of  the  IWRP 
is  a  highly  individualized  process  and 
must  be  conducted  in  a  manner 
consistent  with  the  individual's 
strengths,  priorities,  concerns,  abilities, 
capabilities,  and  career  interests. 
Nevartheless,  the  Secretary  believes  that 
these  timelines,  which  are  not  absolute 
and  operate  as  guidelines,  are  consistent 
with  the  legislative  intent  that 
individuals  with  disabilities  receive 
services  as  quickly  as  possible  and, 
therefore,  are  necessary  to  guard  against 
delays  in  the  development  of  the  IWRP 
once  an  individual  is  determined 
eligible  for  VR  services. 


Section  361.46-rContent  of  the  IWRP 

This  proposed  section  contains  the 
IWRP  content  requirements,  which  are 
in  §  361.41  of  the  existing  regulations. 

Several  commenters  on  the  draft 
regulations  viewed  certain  requirements 
under  this  section  and  §  361.47  (Record 
of  services)  as  duplicative  of  one 
another  and.  therefore,  unduly 
burdensome.  In  response,  the  Secretary 
proposes  to  reduce  the  paperwork 
requirements  in  each  section  of  the 
regulations  by  eliminating  certain 
requirements  that  are  non-statutory  or 
redundant.  The  Secretary  emphasizes, 
however,  that  the  elimination  of  certain 
documentation  requirements  in  these 
sections  is  intended  solely  as  a  means 
of  reducing  paperwork  burdens  on  the 
State  unit  and  does  not  diminish  the 
responsibility  of  the  State  unit  to  fully 
develop  the  IWRP  and  to  be  able  to 
document  or  otherwise  support  its 
determinations  affecting  each  individual 
should  those  determinations  be 
questioned  within  the  context  of  a 
compliance  review  or  audit.  Each  IWRP 
content  or  record  of  services 
requirement  eliminated  from  the  draft 
regulations  is,  the  Secretary  believes, 
sufficiently  addressed  elsewhere  in  the 
regulations. 

For  example,  the  Secretary  proposes 
to  delete  the  requirement  that  the  IWRP 
include  statements  supporting  the  basis 
on  which  individuals  are  determined 
eligible  or  ineligible  for  services.  The 
Secretary  agrees  that  those  statements 
are  burdensome  given  comparable  case 
record  requirements  in  proposed 
§  361.47  (a)  and  (b)  that  the  State  unit 
maintain  documentation  supporting 
determinations  of  eligibility  and 
ineUgibility. 

In  paragraph  (c)  of  this  section,  the 
Secretary  proposes  to  clarify  the 
regulations  by  consolidating  the  IWRP 
content  requirements  that  relate  to  post- 
employment  services. 

Some  public  commenters  on  the  draft 
regulations  suggested  that  the  State  unit 
attach  the  Individualized  Education 
Plan  (lEP)  to  the  IWRP,  rather  than 
summarize  the  lEP,  when  coordinating 
with  education  agencies  to  serve 
transitioning  students.  In  response,  the 
Secretary  emphasizes  that  the  Secretary 
does  not  consider  coordination  between 
the  IWRP  and  lEP  to  represent  a 
documentation  requirement.  Rather,  the 
requirement  in  the  draft  regulations  that 
the  IWRP  include  a  summary  of  the 
transitioning  student's  lEP  was  intended 
to  ensure  that  the  State  unit  review  the 
vocational  goals,  rehabiUtation 
objectives,  and  nature  and  scope  of 
services  identified  in  the  transitioning 
student's  lEP  during  the  course  of 


developing  the  IWRP.  Requiring  that 
review  is  consistent  with  the  legislative 
intent  that  State  units  coordinate  with 
education  agencies  to  serve 
transitioning  students  in  the  most 
effective  and  efficient  manner  possible. 
In  an  effort  to  clarify  the  regulations, 
however,  the  Secretary  proposes  to 
amend  this  section  to  require  the  State 
unit  to  ensure  that  the  transitioning 
student's  FWRP  is  consistent  with  the 
student's  lEP  in  terms  of  goals, 
objectives,  and  services.  Although  the 
IWRP  need  not  include  a  summary  or  an 
attached  copy  of  the  lEP,  it  is  expected 
that,  for  transitioning  students.  State 
units  will  closely  review  the  HEP  in  the 
course  of  IWRP  development.  In 
addition,  the  Secretary  proposes  to 
amend  §  361.47(0  to  require  the  State 
unit  to  maintain  documentation  from 
the  needs  assessment  to  support  the 
goals,  objectives,  and  services  identified 
in  the  IWRP  and  in  the  IE?  of 
transitioning  students. 

Finally,  in  response  to  public 
comment,  the  Secretary  proposes  to  add 
paragraph  (e)  to  this  section  to  require 
State  units  to  ensure  that  a 
determination  that  an  individual  is 
ineligible  for  services  after  an  IWRP  has 
been  developed  is  made  in  accordance 
with  the  procedures  in  proposed 
§  361.43  and  is  included  as  an 
amendment  to  the  IWRP. 

Section  361 .47— Record  of  Services 

This  proposed  section  revises  §  361.39 
of  the  existing  regulations.  References  to 
the  "case  record"  would  be  replaced 
with  the  term  "record  of  services"  to 
discourage  characterizing  individuals 
vrith  disabilities  as  "cases."  The 
proposed  section  would  incorporate  the 
choice  and  integration  requirements  in 
the  1992  Amendments. 

As  previously  discussed,  the 
Secretary  has  significantly  revised  this 
section  to  reduce  paperwork 
requirements  in  response  to  commenters 
on  the  draft  regulations  who  viewed 
many  of  the  record  of  services 
requirements  as  unduly  burdensome  or 
duplicative  of  other  requirements  in  the 

Tlations. 
response  to  public  comment,  the 
Secretary  proposes  to  simphfy 
paragraphs  (a)  and  (b)  of  this  section  to 
require  State  units  to  maintain 
documentation  to  support 
determinations  of  eligibility  or  non- 
eligibility  made  in  accordance  with 
proposed  §  361.42  or  §  361.43.  The 
Secretary  also  proposes  to  require  State 
units  to  include,  as  part  of  an 
individual's  record,  documentation 
supporting  the  determination  that  an 
individual  has  a  severe  or  most  severe 
disability.  This  requirement  is 
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pardcularly  important  to  support  an 
individual's  receipt  of  services  from  a 
State  unit  operati|ig  under  an  order  of 
selection  or  to  suf  port  the  individual's 
placement  in  a  supported  employment 
setting.  In  addition,  this  requirement  is 
consistent  wdth  tUe  intent  of  the  Act  to 
expand  and  impreve  services  to 
individuals  witn  (he  most  severe 
disabilities.  ' 

In  paragraph  (d)  of  this  section,  the 
Secretary  proposes  to  simplify  the 
requirements  relating  to  extended 
evaluations  by  rei^uiiing  State  units  to 
maintain  documentation  to  support  the 
need  for  an  extended  evaluation  and  to 
support  the  periodic  assessments 
conducted  during  the  extended 
evaluation.  Docuifentation  maintained 
under  this  paragraph  would  also 
include  the  written  plan  developed 
during  the  extended  evaluation  in 
accordance  with  §  361.42(d)(3). 

In  an  effort  to  better  coordinate 
rehabilitation  services  for  transitioning 
students,  the  Secretary  also  proposes  to 
amend  paragraph  (f)  of  this  section  to 
specify  that  the  State  unit  must 
dociunent  the  development  of  the 
individual's  long-term  vocational  goal, 
intermediate  rehabilitation  objectives, 
and  nature  and  scepe  of  services,  as 
identified  in  the  tiiuasitioning  student's 
IWRP  and  lEP. 

Finally,  the  Secretary  proposes  to 
delete  a  number  o(  requirements  &t>m 
^^e  draft  regulations  on  the  basis  that 
the  requirements  aire  unduly 
burdensome  or  unnecessarily 
duplicative  of  other  provisions  in  the 
regulati(His.  For  example,  because  the 
IWRP  is  included  fs  part  of  the 
individual's  record  of  services  that  must 
be  maintained  under  this  section, 
requiremfflits  that  sre  duplicative  of 
IWRP  content  requirements  in  proposed 
§361.46  have  been  deleted  from  the 
record  of  services.  For  each  record  of 
services  requirement  that  the  Secretary 
considers  duplicative  of  other 
requirements  in  the  regulations,  specific 
references  to  thosei  other  requirements 
are  provided.         ' 

Accordingly,  thel  Secretary  proposes 
to  delete  the  follovf  ing  documentation 
requirements  fit)mithis  section  of  the 
draft  regulations:  (1)  Dociunentation  of 
the  manner  in  which  the  individual  was 
provided  information  necessary  to  make 
informed  choices  ais  to  vocational  goals, 
rehabilitation  services,  and  service 
providers  (addressed  by  §  361.46(a)(6) 
and  §  361.52).  (2)  Documentation  of  the 
manner  in  which  tbe  individual  was 
provided  information  regarding  the 
level  of  integration  of  service  provision 
and  job  placement  options  (addressed 
by  S361.46(aM7)(ii^)  and  §361.52).  (3) 
Documentation  supporting  the 


determination  that  the  clinical  status  of 
the  individual  is  stable  or  slowly 
progressive  if  physical  and  mental 
restoration  services  are  provided 
(addressed  by  §  361.46(a)(3)).  (4) 
Documentation  to  support  any  decision 
to  provide  services  to  family  members 
(addressed  by  §  361.46(a)(3)).  (^ 
Documentation  relating  to  the 
individual's  participation  in  the  cost  of 
any  vocational  rehwilitation  services, 
■  the  eligibility  of  the  individual  for  any 
comparable  services  and  benefits,  and 
the  availability  and  use  of  those 
comparable  service  and  benefits 
(addressed  by  §  361.46(a)(7)).  (6) 
Documentation  that  the  individual  has 
been  advised  of  the  confidentiality  of  all 
information  pertaining  to  the  individual 
and  that  any  information  about  the 
individual  has  been  released  with  the 
individual's  informed  written  consent 
(addressed  by  §  361.46(a)(7)  and 
§  361.38).  (7)  Dociunentation  of  any 
plans  to  provide  post-employment 
services  after  the  employment  outcome^ 
has  been  achieved  (addressed  by 
§  361.46(c)).  (8)  Documentation  of  any 
review  of  the  determination  that  an 
individual  is  no  longer  capable  of 
achieving  an  employment  outcome  after 
services  under  an  IWRP  have  already 
been  provided  (addressed  by 
§  361.43(d)). 

The  Secretary  is  pardcularly 
interested  in  public  comment  on 
whether  the  proposed  provisions  cover 
all  key  decision  points  in  the 
rehabilitation  process  for  which 
documentation  is  needed. 

Section  361.48 — Scope  of  Vocational 
Rehabilitation  Services  for  Individuals 
With  Disabilities 

This  proposed  section  revise  §  361.42 
of  the  existing  regulations. 

The  phrase  "coimseling  and 
guidance"  in  the  current  regulations  has 
been  changed  in  proposed  §  361.48(a)(3) 
to  "vocational  counseling  and 
guidance"  in  order  to  clarify  that 
counseling  and  guidance  services  that 
are  provided  as  discrete  vocational 
rehabilitation  services  are  vocational  in 
nature  and  specifically  designed  to 
assist  the  individual  in  reaching  an 
employment  outcome.  Vocational 
counseling  and  guidance  is,  therefore, 
distinguishable  from  the  more 
generalized  counseling  and  guidance 
that  an  individual  may  need  at  any 
point  during  the  rehabilitation  process 
in  connection  with  the  provision  of 
services. 

A  number  of  paragraphs  frt>m  the 
current  regulatory  section  have  been 
revised  to  remove  definitional  text,  and 
definitions  for  those  services  have  been 
added  to  proposed  §  361.5.  For  example. 


proposed  §  361.4a(a)(5),  providing  for 
physical  and  mental  restoration 
services,  has  been  revised  to  remove  all 
definitional  material,  which  is  now  in 
proposed  §  361.5(b)(35).  Proposed 
paragraph  (a)(7)  of  this  section, 
providing  for  maintenance,  has  been 
modified  to  remove  the  current 
regulatory  provisions  that  describe 
maintenance  in  terms  of  subsistence  or 
basic  living  expenses,  and  a  proposed 
definition  of  maintenance  has  been 
included  in  proposed  §  361.5(b)(31)  to 
clarify  that  maintenance  costs  are  those 
expenses  that  are  in  excess  of  normal 
living  expenses  and  that  are 
necessitated  by  participation  in  a 
vocational  rehabilitation  program. 
Similarly,  proposed  paragraph  (a)(8)  of 
this  section  provides  for  transportation 
in  connection  with  the  rendering  of  any 
vocational  rehabilitation  service,  and  a 
definition  of  transportation  has  been 
added  to  proposed  §  361.5(b)(49),  which 
clarifies  that  transportation  must  be 
necessary  to  enable  an  applicant  or 
eligible  individual  to  participate  in  a 
program  of  vocational  rehabilitation 
services.  This  change  was  proposed  in 
the  1991  NPRM. 

Proposed  paragraph  (a)(9)  of  this 
section  clarifies  Oiat  the  services 
available  to  family  members  are 
vocational  rehabilitation  services 
necessary  to  enable  the  applicant  or 
eligible  individual  to  achieve  an 
emplo)m[ient  outcome. 

Some  commenters  on  the  draft 
regulations  requested  that  the  provision 
of  "note-taking  services"  not  be  limited 
to  individuals  who  are  deaf  or  blind.  In 
response,  the  Secretary  agrees  that  note- 
taking  services  should  be  available  to 
any  eligible  individual  in  need  of  those 
services  to  achieve  an  employment 
outcome.  Therefore,  the  Secretary 
proposes  to  delete  "note-taking"  from 
proposed  paragraphs  (a)(10)  and  (a)(ll) 
of  this  section  emd  emphasizes  that 
these  services  are  available  under 
proposed  paragraph  (a)(20)  of  this 
section  as  "other  services"  whenever 
necessary  for  an  eligible  individual  to 
achieve  an  employment  outcome. 

Proposed  paragraph  (a)(13)  of  this 
section,  which  provides  for  job  search, 
placement  assistance,  and  job  retention 
services,  clarifies  the  scope  of  services 
currently  available  under  existing 
paragraph  (a){12)  of  §  361.42,  which 
provides  for  placement  in  suitable 
employment.  Proposed  paragraphs 
(a)(14)  and  (a)(15)  of  this  section 
incorporate  new  requirements  in  the 
statute  for  supported  employment  and 
personal  assistance  services.  Proposed 
paragraph  (a)(16)  of  this  section  revises 
the  paragraph  in  the  existing  regulations 
on  post-employment  services  by 


referring  to  the  proposed  definition  of 
post-employment  services  in 
§361.5(b)(37).  That  definition 
incorporates  the  language  in  the  1992 
Amendments  regarding  advancement  in 
employment  and  individual  choice. 
Finally,  proposed  paragraph  (a)(18)  of 
this  section  revises  the  paragraph  in  the 
existing  regulations  on  rehabilitation 
engineering  services,  consistent  with  the 
1992  Amendments,  to  provide  for 
rehabilitation  technology  serviceSr^ 

Section  361.49— Scope  of  Vocational 
Rehabilitation  Services  for  Groups  of 
Individuals  With  Disabilities 

This  proposed  section  would 
consolidate  provisions  from  several 
sections  of  the  existing  regulations, 
including  the  definition  of  vocational 
rehabilitation  services  for  the  benefit  of 
groups  of  individuals  in  §  361.1(c)  of  the 
existing  regulations  and  §§  361.50. 
361.51,  361.52.  and  361.53  of  the 
existing  regulations.  In  addition,  it 
would  incorporate  new  requirements 
imposed  by  the  1992  Amendments, 
such  as  replacing  the  concept  of  the 
"establishment  of  a  rehabilitation 
facility"  with  the  concept  of  the 
"establishment,  development,  or 
improvement  of  a  public  or  other 
nonprofit  community  rehabilitation 
program,"  restricting  the  construction  of 
a  rehabilitation  facility  to  special 
circumstances,  and  adding  the  newly 
authorized  service  of  technical 
assistance  and  support  services  for 
businesses  that  are  not  subject  to  the 
Americans  with  Disabilities  Act  and  are 
seeking  to  employ  individuals  with 
disabilities. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  proposes 
to  amend  paragraph  (a)(5)  of  this  section 
to  clarify  diat  the  establishment  of  small 
business  enterprises  operated  by 
individuals  with  the  most  severe 
disabilities  under  the  State  unit's 
supervision  includes  vending  facilities 
established  under  the  Randolph- 
Sheppard  program.  In  addition,  the 
Secretary  proposes  to  amend  this 
paragraph  to  clarify  that  management 
services  and  supervision  in  support  of  a 
small  business  enterprise  may  be 
provided  by  the  State  unit  beyond  the 
initial  establishment  period  of  six 
months.  The  Secretary  also  proposes  to 
clarify  the  draft  regulations  to  state  that 
initial  stock  and  supplies  and 
operational  costs  for  small  business 
enterprises  may  be  provided  only 
during  the  initial  six-month 
establishment  period.  These  changes  are 
consistent  with  section  103(b)(1)  of  the 
Act,  as  well  as  with  the  Randolph- 
Sheppard  Act  and  its  implementing 
regulations  in  34  CFR  Fart  395. 


Section  361.50— Written  Policies 
Governing  the  Provision  of  Services 

This  section  contains  material  &t>m 
paragraph  (b)  of  §  361.42  of  the  existing 
regulations,  which  requires  written 
State  policies  on  the  scope  of  vocational 
rehabilitation  services  for  individuals, 
and  §  361.44  of  the  existing  regulations, 
which  is  the  section  on  authorization  of 
services.  The  Secretary  proposes  to 
require  that  a  State  unit  have  policies 
regarding  the  provision  of  services  for 
groups  of  individuals  with  disabilities, 
as  well  as  the  availability  of  services  for 
individuals  with  disabilities. 

In  the  draft  regulations,  this  proposed 
section  incorporated  new  provisions, 
based  on  existing  policy  and 
subregulatory  guidance,  to  clarify  that 
no  absolute  caps  or  limits,  in  terms  of 
location,  cost,  or  duration,  could  be 
placed  on  the  availability  of  services 
that  would  effectively  deny  an 
individual  a  necessary  service. 
Although  these  provisions  are 
maintained  in  the  proposed  regulations, 
some  public  commenters  were 
concerned  that  insufficient  emphasis 
was  placed  on  the  requirement  that 
policies  governing  the  provision  of 
services  must  be  designed  to  meet  the 
rehabilitation  needs  of  each  individual 
served  by  the  State  unit.  In  response,  the 
Secretary  proposes  to  amend  the 
regulations  to  specify  that  the  policies 
required  to  be  developed  under  this 
section  must  ensure  that  the  provision 
of  services  is  based  on  the  individual's 
rehabilitation  needs  as  identified  in  the 
IWRP.  As  in  the  draft  r^ulations,  the 
proposed  section  would  also  prohibit 
State  units  from  arbitrarily  limiting  the 
nature  or  scop>e  of  vocational 
rehabilitation  services  needed  by  any 
eligible  individual  to  achieve  an 
employment  outcome. 

Some  commenters  on  the  draft 
regulations  opposed  the  ability  of  State 
units  to  establish  preferences  for  in- 
State  services  on  the  basis  that  those 
preferences  are  inconsistent  with 
principles  of  individual  choice.  In 
response,  the  Secretary  proposes  to 
amend  the  regulations  to  permit 
individuals  to  choose  out-of-State 
services  over  in-State  services.  However, 
if  an  individual  selects  an  out-of-State 
service  at  a  higher  cost  than  an  in-State 
service,  if  either  service  would  meet  the 
individual's  rehabilitation  needs,  the 
designated  State  unit  would  be  required 
to  pay  only  an  amount  equal  to  the  cost 
of  the  in-State  service. 

The  draft  regulations  would  have 
required  State  units  to  provide  written 
authorization  of  services  either  before  or 
at  the  same  time  as  the  purchase  of 
services,  except  in  emergency  situations 


when  oral  authorization,  followed  by 
prompt  written  confirmation,  was 
permitted.  In  response  to  those 
conrunenters  on  the  draft  regulations 
who  believed  that  the  State  unit  should 
have  greater  flexibility  in  developing 
policies  governing  the  authorization  of 
services  to  individuals,  the  Secretary 
proposes  to  simpUfy  the  regulations  to 
require  State  units  to  establish  policies 
related  to  the  timely  authorization  of 
services,  including  conditions  under 
which  verbal  authorization  can  be 
given. 

Section  361.51 — Written  Standards  for 
Facilities  and  Providers  of  Services 

This  proposed  section  would 
incorporate  §  361.45  of  the  existing 
regulations,  would  expand  the 
requirement  for  standards  to  ensure 
accessibility  of  facilities,  and  would 
require  new  standards  regarding 
qualified  personnel  and  fraud,  waste, 
and  abuse,  consistent  with  the  1992 
Amendments. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary 
interprets  the  accessibility  of  facilities 
requirement  broadly  so  as  not  to  prevent 
any  individual  with  a  disability, 
including  the  multi-chemically 
disabled,  from  receiving  services  at  a 
facility.  In  response  to  public  comment, 
the  Secretary  also  proposes  to  amend 
the  qualified  personnel  requirements  in 
paragraph  (b)(1)  of  this  section  to  reflect 
the  personnel  standards  included  in  the 
State  agency's  comprehensive  system  of 
p)ersonnel  development  under  section 
361.18(c). 

Section  361.52 — Opportunity  To  Make 
Informed  Choices  Regarding  the 
Selection  of  Services  and  Providers 

This  proposed  new  section  would 
implement  section  12(e)(1)  of  the  Act, 
which  was  added  by  the  1992 
Amendments  and  requires  the  Secretary 
to  promulgate  regulations  establishing 
criteria  pertaining  to  the  selection  of 
vocational  rehabilitation  services  and 
providers  by  an  individual  with  a 
disability. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  proposes 
to  amend  this  section  of  the  regulations 
to  clarify  that  the  concept  of  informed 
choice  applies  to  all  aspects  of  the 
vocational  rehabilitation  process, 
including  the  selection  of  vocational 
goals,  intermediate  objectives,  VR 
services,  and  service  providers.  This 
provision  is  closely  related  to  the 
requirement  in  proposed  §  361.46(a)(6} 
that  the  IWRP  include  a  statement  from 
the  individual  describing  the  manner  in 
which  the  individual  exercised 
informed  choice  in  selecting  among 
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alternative  goals,  obiectives,  services, 
providers,  and  methods  used  to  procure 
or  provide  services.  The  proposed 
regulations  also  would  require  that  the 
State  unit  consiilt  with  its  State 
Rehabilitation  Advisory  Council,  if  it 
has  one,  when  developing  its  policies 
for  facilitating  ftiformed  choice. 

Several  commenters  opposed  the 
requirement  in  the  draft  regulations  that 
State  units  develop  indicators  regarding 
the  quality  of  service  providers  on  the 
basis  that  such  6  requirement  is  overly 
burdensome  and  likely  to  lead  to 
disputes,  and  potentially  litigation, 
between  State  t^nits  and  provi^.  is  of  VR 
services,  hi  response,  the  Secretary 
proposes  to  amf  nd  the  regulations  to 
require  State  uiiits  to  provide 
individuals,  or  tssist  individuals  in 
acquiring,  information  necessary  to 
make  an  informiBd  choice  about  the 
specific  service!,  including  the 
providers  of  those  services,  that  are 
needed  to  achieji^e  the  individual's 
vocational  goal.  Thus,  it  is  expected  that 
State  units  will  provide,  or  facilitate 
access  to,  information  concerning  cost 
and  accessibility  of  services,  level  of 
consumer  satisftction  with  services, 
qualifications  of  service  providers,  and 
other  informati<)n  necessary  to  enable 
the  individual  to  make  an  informed 
choice  among  ahemative  services  and 
providers. 

It  should  alsoibe  noted  that  in 
respcmse  to  pub|ic  comment  and  in  the 
interest  of  reducing  the  burden  on  State 
units,  the  proposed  regulations  would 
not  require  DSUs  to  provide  a  list  of 
available  services  and  the  potential 
providers  of  those  services  to  each 
individual.  Lists  of  this  type,  as  well  as 
resource  materials  such  as  consumer 
satisfaction  surveys,  are,  however, 
included  in  the  Singulations  as  examples 
of  possible  sources  of  information  that 
may  be  used  by  DSUs  to  satisfy  the 
information  requirements  of  this 

section.  I 

I 

Section  361.53-iAvailabilityof 
Compamble  Setvices  and  Benefits 

This  proposed  section  revises 
§  361.47(b)  of  the  existing  regulations. 

As  provided  for  in  the  draft 
regulations,  the  availability  of 
comparable  services  and  benefits  is 
based  on  whether  services  and  benefits 
exist  under  another  program  for  the 
individual  and  whether  the  individual 
is  eligible  for  those  services  or  benefits. 
However,  the  use  of  comparable  services 
and  benefits  imder  the  draft  regulations 
was  dependent  apon  whether  the 
OMnparable  services  and  benefits  were 
"currently  availfble"  to  the  individual. 
In  response  to  pablic  commenters  who 
expressed  confiifcion  as  to  the  meaning 


of  this  phrase,  the  Secretary  proposes  to 
delete  the  word  "currently"  from  this 
section  and  to  amend  the  regulations  to 
require  DSUs  to  use  comparable  services 
and  benefits  if  available  to  the  eligible 
individual  within  a  reasonable  period  of 
time  that  is  appropriate  for  the 
achievement  of  the  intermediate 
rehabilitation  objectives  identified  in 
the  individual's  IWRP.  What  constitutes 
a  reasonable  period  of  time  would  vary 
according  to  the  services  identified  in 
each  individual's  IWRP.  By  making  this 
change,  the  Secretary  emphasizes  that 
the  use  of  comparable  services  and 
benefits  should  not  unreasonably  delay 
the  individual  in  meeting  his  or  her 
rehabilitation  objectives. 

In  the  event  comparable  services  and 
benefits  exist  but  are  not  available  to  the 
individual  within  a  reasonable  period  of 
time,  the  proposed  regulations  would 
require  the  State  unit  to  provide  VR 
services  during  the  interim  period  until 
they  become  available.  In  an  effort  to 
respond  to  public  comment  and  reduce 
the  burden  on  DSUs,  the  Secretary 
proposes  to  delete  the  requirement  in 
the  draft  regulations  that  State  units 
obtain  reimbursement  for  any  overlap  in 
benefits  once  the  comparable  services 
and  benefits  become  available. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  also 
proposes  to  revise  the  regulations  to 
clarify  that  a  determination  as  to  the 
availability  of  comparable  services  and 
benefits  is  not  required  in  connection 
with  the  provision  of  those  services 
listed  imder  paragraph  (b)  of  this 
section.  Although  DSUs  are  free  to 
provide  these  services  without  piusuing 
the  availability  of  comparable  services 
and  benefits,  tbe  Secretary  encourages 
State  units  to  use  known  comparable 
services  and  benefits  whenever  possible 
in  order  to  maximize  the  use  of  funds 
provided  under  this  program. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  also 
proposes  to  amend  paragraph  (b)  of  this 
section  by  including  taped  texts  and 
computer  accessible  formats  (sometimes 
referred  to  as  E-text)  among  those 
services  for  which  comparable  services 
and  benefits  do  not  need  to  be  sought. 
This  addition  is  consistent  with  the 
Act's  legislative  history,  specifically 
Conference  Report  No.  102-973. 

Section  361.54 — Participation  of 
Individuals  in  Cost  of  Services  Based  on 
Financial  Need 

This  proposed  section  is  taken  bom 
%  361.47(a)  of  the  existing  regulations.  It 
would  clarify  the  requirements  that  a 
State  unit  must  meet  if  it  chooses  to 
consider  the  financial  need  of 
individuals  to  determine  the  extent  of 


their  participation  in  the  cost  of 
vocational  rehabiUtation  services.  The 
Secretary  proposes  to  clarify  the  draft 
regulations  to  require  State  units  to 
ensure  that  its  policies  governing 
financial  need  be  applied  uniformly  to 
all  individuals  in  similar  circumstances. 
The  Secretary  interprets  this  provision, 
which  is  modeled  after  existing 
regulations,  to  require  a  State  unit  to 
applv  its  financial  needs  test  to  each 
individual  in  need  of  a  service  covered 
by  the  test  without  regard  to  the  type  of 
the  individual's  disability.  The 
proposed  regulations  would  also  clarify 
that  this  uniform  application 
requirement  does  not  prohibit  setting 
different  levels  of  need  for  different 
geographic  regions  in  the  State,  but 
requires  imiform  application  of  the 
standard  to  all  individuals  within  each 
geographic  region  or  to  all  individuals 
within  the  State  if  the  State  unit  does 
not  establish  geographical  differentials. 
Finally,  the  proposed  regulations  would 
clarify  that  the  level  of  an  individual's 
financial  participation  in  the  cost  of  VR 
services  must  be  reasonable,  based  on 
the  individual's  financial  need  and 
ability  to  pay,  and  must  not  be  so  high 
as  to  effectively  deny  the  individual  a 
necessary  service. 

Section  361.55 — Review  of  Extended 
Employment  in  Community 
Rehabilitation  Programs  or  Other 
Employment  Under  Section  14(c)  of  the 
Fair  Labor  Standards  Act 

This  proposed  section  is  taken,  in 
part,  from  §  361.58  of  the  existing 
regulations.  In  addition  to  the  review  of 
extended  employment  outcomes,  the 
1992  Amendments  require  the  review  of 
employment  outcomes  in  which  the 
individual  is  compensated  in 
accordance  with  section  14(c)  of  the  Fair 
Labor  Standards  Act  to  determine  the 
individual's  needs  and  interests  related 
to  competitive  employment.  This 
section  would  also  incorporate  the 
emphasis  in  the  1992  Amendments  on 
employment  and  training  in  integrated 
settings  and  would  elaborate  on  the 
meaning  of  the  "maximmn  effort" 
required  of  State  units  in  the  existing 
regulations  to  clarify  that  State  units  are 
required  to  provide  services  to  promote 
movement  from  extended  employment 
to  integrated  employment. 

Section  361.56 — Individuals  Determined 
To  Have  Achieved  an  Employment 
Outcome 

This  proposed  section,  which  has 
been  renamed  to  conform  to  the  changes 
discussed  in  the  following  paragraphs, 
is  taken  from  §  361.43  of  the  existing 
regulations.  It  has  been  revised  to  make 
the  requirements  in  the  currant 


regulations  more  outcome-oriented, 
rather  than  process-oriented,  and  to 
incorporate  the  new  statutory  emphases 
on  choice  and  integrated  settings. 

In  an  effort  to  better  reflect  whether 
an  individual  has  successfully  achieved 
an  employment  outcome,  the  draft 
regulations  would  have  extended  the 
period  for  which  an  employment 
outcome  must  be  maintained  from  60  to 
180  days.  Several  commenters,  however, 
opposed  the  180-day  standard  as  unduly 
burdensome  and  inconsistent  with 
individual  choice.  Some  commenters 
believed  that  the  standard  for  closing  an 
individual's  case  should  be  based  on  the 
particular  circumstances  of  the 
individual's  employment  situation, 
while  others  indicated  that  the 
determination  as  to  whether  the 
individual  is  successfully  employed 
should  be  made  jointly  by  the 
individual,  the  rehabilitation  counselor 
or  coordinator,  and,  in  some  cases,  the 
employer.  In  response  to  these 
comments  and  to  the  views  expressed 
by  membera  of  the  focus  group  that 
discussed  this  issue,  the  Secretary 
proposes  to  delete  the  draft  requirement 
that  an  employment  outcome  must  be 
maintained  for  180  days.  In  its  place, 
the  Secretary  proposes  a  standard  under 
which  the  individual  must  maintain  the 
employment  outcome  for  the  duration  of 
any  probationary  period  that  the 
employer  has  established  for  its 
employees,  or,  if  the  employer  does  not 
have  an  established  probationary 
period,  for  a  period  of  at  least  90  days. 
In  addition,  the  individual  and  the 
rehabilitation  counselor  or  coordinator 
muiSt  agree  that  the  employment 
outcome  is  satisfactory  an^that  the 
individual  is  performing  well  on  the  job. 
Like  the  draft  regulations,  this  section 
would  also  require  the  State  unit  to 
assure  that  the  employment  outcome  is 
in  the  most  integrated  setting  possible 
and  is  consistent  with  the  individual's 
abilities,  capabilities,  interests,  and 
informed  choice.  Finally,  in  response  to 
public  comment,  the  Secretary  proposes 
to  amend  this  section  to  require  that  the 
provision  of  services  under  the 
individual's  IWRP  contribute  to,  rather 
than  result  in,  the  achievement  of  the 
employment  outcome. 

'The  proposed  standard,  like  that  in 
the  draft  regulations,  is  intended  to 
strengthen  the  current  minimum  60-day 
standard  for  maintaining  a  job 
placement  in  an  effort  to  better  reflect 
whether  an  individual  has,  in  fact, 
successfully  achieved  an  employment 
outcome.  The  Secretary  agrees  with 
those  commenters  who  suggested  that 
achievement  of  an  employment  outcome 
should  be  based,  in  part,  on  the  stability 
of  the  individual's  employment.  In 


addition,  the  proposed  changes  from  the 
current  regulations  are  also  intended  to 
condition  the  achievement  of  an 
employment  outcome  on  the  satisfaction 
of  the  individual,  the  counselor,  and  the 
employer.  The  Secretary  believes  that 
the  best  measure  of  an  employer's 
satisfaction  with  an  individual's  job 
performance  is  whether  the  individual 
has  met  the  employer's  probationary 
period.  For  those  individuals  whose 
employers  have  not  established  a 
customary  probationary  period,  the 
Secretary  views  the  90-day  minimum  as 
an  adequate  safeguard  to  ensure  that  the 
individual  is  performing  well  and  is 
likely  to  maintain  the  employment 
outcome.  Consistent  with  the  Act's 
emphasis  on  informed  choice,  the 
proposed  regulations  would  also  base 
the  decision  that  an  individual  has 
achieved  an  employment  outcome  on 
the  individual's,  as  well  as  the 
counselor's  or  coordinator's,  satisfaction 
with  the  employment  outcome.  The 
Secretary  emphasizes  that  a  satisfactory 
employment  outcome,  at  a  minimum, 
must  meet  the  provisions  of  this  section, 
and  the  Secretary  is  particularly 
interested  in  public  comment 
concerning  whether  further  standards 
for  defining  "satisfactory"  should  be 
developed  at  the  Federal  level. 

The  Secretary  is  continuing  to 
consider  issues  concerning  outcome 
measures  for  the  vocational 
rehabilitation  program,  including  the 
proposed  time  standard  in  these 
regulations  for  maintaining  a  job 
placement  in  order  to  achieve  an 
employment  outcome  (the  duration  of 
the  employer's  probationary  period  or, 
in  the  absence  of  an  employer  policy  in 
this  area,  at  least  90  days).  The  Secretary 
believes  that  the  high  level  of  Federal 
funding  for  this  program — over  78 
percent — warrants  close  attention  to 
accoimtability  measures  to  ensure  that 
employment  outcomes  are  maintained 
over  time.  The  Secretary  is  particularly 
interested  in  receiving  comments  on 
whether  the  proposed  job  retention 
standard  is  strong  enough  to  achieve 
this  result. 

The  Secretary  is  also  interested  in 
receiving  comments  about  the 
relationship  between  closure 
requirements  for  the  vocational 
rehabilitation  program  and  other 
programs,  including  those  under  the  Job 
Training  Partnership  Act  (13  weeks),  the 
Social  Security  beneficiary 
rehabilitation  program  (9  months  of 
substantial  gainful  activify),  and  other 
State  manpower  development  and  job 
training  programs.  Finally,  the  Secretary 
is  interested  in  comments  on  the  impact 
of  the  proposed  new  employment 
outcome  standard  and  wheUier,  in 


comparison  to  the  current  standard,  it 
would  likely  increase  or  decrease  the 
number  of  individuals  with  disabilities 
achieving  long-term  employment 
outcomes. 

Section  361 .57— Review  of 
Rehabilitation  Counselor  and 
Coordinator  Determinations 

This  proposed  section  is  taken  from 
§  361.48  of  the  existing  regulations. 

In  accordance  with  the  Department's 
principles  for  regulating,  the  Secretary 
proposes  to  delete  all  non-statutory 
timelines  from  this  section  of  the  draft 
regulations.  In  place  of  specific  time 
limits,  the  proposed  regulations  would 
require  each  DSU,  in  consultation  with 
its  State  Rehabilitation  Advisory 
Council,  if  it  has  one,  to  develop 
reasonable  timelines  for  key  stages  of 
the  appeal  process  to  ensure  that 
appeals  are  handled  promptly. 
Specifically,  DSU's  would  be  required 
to  develop  timelines  to  ensure  that 
hearings  are  held  within  a  reasonable 
time  after  an  individual's  request  for 
review,  that  the  initial  decision  of  the 
impartial  hearing  officer  is  rendered 
within  a  reasonable  time  after  the 
hearing  is  completed,  and  that  the  final 
decision  of  the  DSU  director  is  rendered 
within  a  reasonable  time  after  notifying 
the  individual  of  the  director's  intent  to 
review  the  initial  decision.  These 
changes  are  intended  to  provide  DSU's 
with  increased  flexibility  to  develop 
appropriate  timelines,  while  protecting 
individuals  against  unreasonable  delays 
in  the  review  process.  Like  the  current 
regulations,  this  proposed  provision 
also  would  permit  a  DSU  to  establish  an 
informal  process  to  resolve  a  request  for 
review  without  conducting  a  formal 
hearing,  but  would  require  the  DSU  to 
conduct  a  hearing  within  the  relevant 
State-developed  timeline  if  informal 
resolution  is  unsuccessful.  The 
Secretary  particularly  requests  public 
comment  on  whether  a  specific  overall 
time  Umit  for  completing  the  entire 
formal  review  process  (e.g.,  125  days) 
should  be  required  under  the 
regulations. 

This  section  would  incorporate  the 
requirement  in  the  1992  Amendments 
that  prohibits  the  State  unit  from 
instituting  a  suspension,  reduction,  or 
termination  of  services  pending  a  final 
State  hearing  determination  unless  the 
agency  has  evidence  that  the  services 
were  obtained  through  baud, 
misrepresentation,  collusion,  or 
criminal  conduct  on  the  part  of  the 
individual,  or  the  individual  so 
requests.  The  Secretary  interprets  this 
provision  to  mean  that  services  may  be 
suspended,  reduced,  or  terminated 
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pending  a  final  determination  if  thwe  is 
"substantial  eviden|»"  of  that  conduct 

This  proposed  section  also 
incorporates  the  ret^irement  in  the 
1992  Amendments  that  the  director  not 
overturn  or  modify  the  decision  of  an 
impartial  hearing  oQicer  unless  the 
director  concludes,  based  on  clear  and 
convincing  evidence,  that  the  decision 
of  the  impartial  hearing  officer  is  clearly 
erroneous  because  it  is  "contrary  to 
Federal  or  State  law,  including  policy." 
The  Secretary  interprets  this  statutory 
language  to  include  a  decision  that  is 
contrary  to  the  approved  State  plan,  the 
Act,  or  Federal  or  State  vocational 
rehabilitation  reguialtions  or  policy. 

It  should  be  note<|  that  the  Secretary 
has  changed  the  tenfi  "calendar  day" 
from  the  draft  regulations  to  "day"  in 
the  proposed  regulations  in  response  to 
public  commenters  who  inquired  as  to 
the  diffiarence  in  meaning  between  the 
two  terms.  Procedural  time  limits  in  this 
section  and  throughout  the  regulations 
are,  therefore,  measured  in  terms  of 
"days,"  which  the  Secretary  intends  to 
mean  "calendar  days"  rather  than 
"working  days." 

Finally,  in  response  to  public 
comment  on  the  draft  regulations,  the 
Secretary  proposes  to  add  to  paragraph 
(f)  of  this  section  a  requirement  that  the 
DSU  inform  applicants  and  eligible 
individuals  of  the  manner  in  which  it 
selects  impartial  hearing  officers. 

Section  361.60— Matching  Requirements 

This  proposed  new  section  would 
clarify  the  matching  requirements  by 
consolidating  all  of  the  Federal  and  ncMi- 
Federal  share  provisions.  Proposed 
paragraph  (a)  of  this  Section  contains  the 
general  Federal  shar^  provision,  which 
is  in  §  361.86(a)  of  the  existing 
regulations  and  was  revised  by  the  1992 
Amendments  to  be  7^.7  percent. 
Proposed  paragraph  (a)  of  this  section 
also  contains  the  50  percent  Federal 
share  provision  for  construction 
protects,  which  is  in  §  361.74(b)  of  the 
existing  regulations,  end  the  90  percent 
Federal  share  provision  for  innovation 
and  expansion  grant  activities,  which  is 
addressed  in  §  361.143  of  the  existing 

Tlations. 
accordance  with  the  Deportment's 
principles  for  regulating,  the  Secretary 
proposes  to  simplify  the  requirements 
relating  to  the  non-F^eral  share  in  the 
draft  regulations  by  removing  from  the 
regulations  a  Ust  (^  permissible  sources 
of  expenditures  to  m^t  the  non-Fedwal 
share  and  instead  crdss-refBrencing  the 
applicability  of  the  matching  or  cost 
sharing  requirements  in  34  CFR  80.24  of 
EDGAR  with  certain  exceptions.  The 
proposed  regulationsi  would  specify  that 
third  party  in-kind  cc^ntributions,  which 
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are  a  pwmissible  source  of  matching 
funds  under  EDGAR,  may  not  be  used 
as  part  of  the  non-Federal  share  under 
the  VR  program.  In  addition,  the 
reposed  regulations  would  continue, 
ut  clarify,  existing  regulatory 
requirements  that  prohibit  earmarked 
donations  that  benefit  the  donor  from 
being  used  to  meet  the  non-Federal 
share.  The  Secretary  wishes  to 
emphasize  that  the  changes  proposed 
with  regard  to  meeting  the  non-Federal 
share  would  not  prohibit  the  use  of  any 
funding  sources  that  are  currently 
allowable. 

Section  361.61 — Limitation  on  Use  of 
Funds  for  Construction  Expenditures 

This  proposed  new  section  sets  out  in 
a  separate  section  the  requirement  in 
paragraph  (d)  of  §  361.85  of  the  existing 
regulations  that  no  more  than  10  percent 
of  a  State's  allotment  may  be  used  for 
construction. 

Section  361.62— Maintenance  of  Effort 
Requirements 

This  proposed  section  is  taken  from 
§  361.86  of  the  existing  regulations.  It 
incorporates  provisions  in  the  1992 
Amendments,  which  changed  the 
standard  on  which  the  maintenance  of 
effort  level  is  based  from  the  average  of 
the  three  prior  fiscal  years  to  the  second 
prior  fiscal  year.  It  also  folds  into  the 
same  section  a  separate  maintenance  of 
effort  requirement  relating  to  the 
construction  of  facilities  that  is 
contained  in  both  §  361.52(e)  and 
§  361.85(d)  of  the  existing  regulations. 
This  proposed  section  clarifies  the 
procedures  the  Secretary  follows  for 
determining  whether  maintenance  of 
effort  requirements  have  been  met  and 
for  reducing  the  amount  payable  in  the 
case  of  a  maintenance  of  effort  deficit  if 
there  is  a  separate  State  agency  for 
vocational  rehabilitation  services  for 
individuals  who  are  blind. 

Section  361.63 — Program  Income 

This  proposed  new  section 
consolidates  in  one  place  all  of  the 
provisions  related  to  program  income. 
Proposed  paragraph  (a)  of  this  section 
incorporates  the  definition  of  program 
income  from  EDGAR  (34  CFR  80.25(b)). 
Proposed  paragraph  (b)  of  this  section 
incorporates  existing  subregulatory 
guidance  regarding  the  sources  of 
program  income.  Proposed  paragraph 
(c)(1)  of  this  section  incorporates  the 
general  EEIGAR  requirement  that 
program  income  must  be  used  in  the 
program  in  which  it  is  earned,  but 
makes  an  exception  for  Social  Security 
reimbursements  as  provided  in  section 
108  of  the  Act.  Proposed  paragraph 
(c)(1)  of  this  section  would  clarify  that 


program  income  is  considered  earned 
when  it  is  received. 

In  response  to  public  comment  on  the 
draft  regulations,  the  Secretary  proposes 
to  delete  from  proposed  paragraph 
(c)(3)(ii)  of  this  section  the  requirement 
that  the  State  notify  the  Secretary  prior 
to  using  the  deduction  method  for 
accounting  for  program  income.  By 
removing  this  condition,  the  Secretary 
emphasuffis  that  the  State  is  free  either 
to  use  program  income  to  expand  its 
vocational  rehabilitation  program  or  to 
deduct  it  from  its  total  allowable  costs, 
without  seeking  prior  Federal  approval. 

Proposed  paragraph  (c)(4)  of  mis 
section  would  clarify  that  program 
income  may  not  be  used  to  meet  the 
non-Federal  share  requirement. 

Section  361.64— Obligation  of  Federal 
Funds  and  Program  Income 

This  proposed  new  section 
incorporates  the  amendment  to  section 
19  of  the  Act,  which  clarifies  that  both 
Federal  fiinds,  including  reallotted 
fiinds,  and  program  income  from  all 
sources  may  be  carried  over  for 
obligation  from  the  year  in  which  the 
funds  are  received  until  the  end  of  the 
following  year. 

In  response  to  public  comments  on 
the  draft  regulations,  the  Secretary 
proposes  to  amend  paragraph  (b)  of  this 
section  to  clarify  that  the  State  unit  may 
cany  over  any  portion  of  unobligated 
Federal  funds  that  it  has  matched  by 
obligating  non-Federal  funds  during  the ' 
fiscal  year  for  which  the  Federal  funds 
were  appropriated.  This  clarification  is 
consistent  with  section  19  of  the  Act, 
which  allows  for  carryover  of  Federal 
funds  "to  the  extent"  that  recipients 
comply  with  Federal  share 
requirements. 

Section  361.65— Allotment  and 
Payment  of  Federal  Funds  for 
Vocational  Rehabilitation  Services 

This  proposed  section  is  taken  from 
§§  361.85  and  361.87  of  the  existing 
regulations. 

Section  361.70— Purpose  of  the  Strategic 
Plan 

This  proposed  section  implements 
new  section  120  of  the  Act,  which 
makes  grants  under  Part  B  of  the  Act,  as 
well  as  innovation  and  expansion  grants 
under  Part  C  of  the  Act,  contingent  on 
the  preparation  and  submission  of  a 
statewide  strategic  plan. 

Section  361.71 — Procedures  for 
Developing  the  Strategic  Plan 

This  proposed  new  section 
implements  new  section  122  of  the  Act, 
which  requires  the  State  to  hold  public 
forums  and  meet  with  membere  of  the 
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state  Rehabilitation  Advisory  Council 
and  the  Statewide  Independent  Living 
Coimcil  prior  to  developing  the  strategic 
plan.  The  Secretary  interprets  the  public 
forum  requirement  in  the  statute  to 
require  the  same  procedures  for  public 
input  on  the  strategic  plan  that  are 
required  for  the  development  of  the 
State  plan  under  §  361.20  of  the 
proposed  regulations. 

Section  361.72— Content  of  the  Strategic 
Plan 

This  proposed  new  section 
incorporates  the  new  requirements  in 
section  121  of  the  Act  with  no 
substantive  changes. 

Section  361.73— Use  of  Funds 

This  proposed  new  section 
incorporates  the  requirements  in  new 
sections  101(a)(34)(6)  and  123  of  the 
Act  The  Secretary  interprets 
101(a)(34)(B)  to  require  that  at  least  1.5 
percent  of  the  funds  received  under  Part 
B  of  the  Act  be  used  for  the  activities 
identified  in  section  123.  The  Secretary 
has  clarified  that  all  funds  received 
xxnder  Part  C  of  the  Act  must  be  used  for 
activities  identified  in  a  State's  strategic 
plan,  which  may  include,  but  are  not 
limited  to,  the  activities  identified  in 
section  123  of  the  Act. 

Section  361.74— Allotment  of  Federal 
Funds 

This  proposed  new  section 
incorporates  by  reference  the 
requirements  of  new  section  124  of  the 
Act  without  substantive  change. 

Executive  Order  12866 

1.  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
Biudens  specifically  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1995. 

In  assessing  the  potential  costs  and 
benefits — botii  quantitative  and    . 
qualitative — of  tiiese  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs.  A 
further  discussion  of  the  potential  costs 
and  benefits  of  these  proposed 


regulations  is  contained  in  the  summary 
at  the  end  of  this  section  of  the 
preamble. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
imduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
compljdng  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further  - 
opportimities  to  reduce  any  potetftial 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
efiisctive  and  efficient  administration  of 
the  program. 

Swnmary  of  potential  benefits  relative 
to  potential  costs  of  the  regulatory 
provisions  discussed  previously  in  this 
preamble: 

The  Secretary  believes  that  the  NPRM 
would  substantially  improve  The  State 
VR  Services  Program  and  would  yield 
substantial  benefits  in  terms  of  program 
management,  efficiency,  and 
effectiveness.  The  Secretary  also 
believes  that  the  proposed  regulations 
represent  the  least  burdensome  way  to 
implement  the  1992  Amendments  to 
Title  I  of  the  Act  and  fulfill  important 
pohcy  objectives  that  the  Secretary 
considere  essential  to  the  success  of  the 
program.  As  stated  previously  in  this 
preamble,  the  NPRM  has  been  revised 
consistent  with  the  Department's 
principles  for  regulating,  which  were 
developed  during  the  Administration's 
regulatory  reinvention  initiative,  to 
further  reduce  paperwork  or  process 
requirements  and  to  enhance  the 
flexibility  of  DSUs  to  meet  non-statutory 
requirements.  Increased  flexibiUty  of 
DSUs  and  other  benefits  resulting  fix)m 
the  proposed  regiilations  are  discussed 
in  the  follovring  paragraphs  of  this 
section  and  throughout  the  section-by- 
section  summary  of  the  preamble. 

Improved  Organization  of  Regulations 

The  NPRM  would  substantially 
reorganize  and  clarify  the  ciurcnt 
program  regulations  in  order  to  make 
the  regulations  easier  to  understand  and 
more  useful.  In  response  to  requests 
from  members  of  the  vocational 
rehabilitation  community,  the  proposed 
regulations  also  would  include 
definitions  of  a  number  of  previously 
imdefined  terms,  including 
"comparable  services  and  benefits," 
"maintenance,"  and  "post-employment 
services." 

Notes  and  Examples 

The  Secretary  has  provided  additional 
clarifying  information  in  the  proposed 


regulations  through  the  use  of  notes  and 
examples.  Many  commenters  to  the 
draft  regulations  stated  that  they  find 
this  information  more  accessible  and 
more  useful  when  it  is  included  in  the 
regulations  rather  than  issued  separately 
by  RSA  as  subregulatory  guidance.  As 
stated  previously  throi^out  this 
,  preamble,  the  Secretary  emphasizes  that 
the  limited  notes  and  examples  in  the 
proposed  regulations  are  purely 
illustrative  and  are  not  intended  to 
restrict  State  flexibiUty. 

Reduction  of  Grantee  Burden 

Non-statutory  paperworic 
requirements  have  been  eliminated  or 
consolidated  throughout  the  NPRM  in 
an  effort  to  reduce  the  regulatory  burden 
on  States.  For  example,  previously 
duplicative  requirements  under  §  361.46 
(Content  of  the  IWRP)  and  §  361.47 
(Record  of  services)  have  been 
consolidated  to  reduce  the  paperwork 
burden  on  States  and  to  ensure  efficient 
administration  of  the  program.  A  list  of 
other  sections  in  which  paperwork 
burden  on  grantees  has  been  removed  or 
reduced  in  response  to  public  conunent 
on  the  draft  regulations  precedes  the 
section-by-section  summary  in  this 
preamble.  Also,  additional  burden- 
reducing  steps  taken  by  the  Secretary  in 
accordance  with  the  Department's 
principles  for  regulating  are  explained 
throu^out  the  section-by-section 
sununary  in  the  preamble.  For  example, 
the  proposed  deletion  of  the 
requirement  that  the  State  plan  describe 
the  organizational  structure  of  the  State 
agency  and  its  organizational  units  is 
discussed  under  §  361.13  (State  agency 
for  administration)  in  the  section-by* 
section  summary.  Those  paperwork 
requirements  that  would  remain  in  the 
proposed  regidations  are  considered 
essential  to  the  proper  administration  of 
the  program. 

Enhanced  Protections  for  Individxials 
With  Disabilities 

The  proposed  regulations  include 
provisions  intended  to  ensure  that 
individuals  with  disabilities  are  not 
improperly  denied  necessary  VR 
services.  In  particular,  §  361.50  (Written 
policies  governing  the  provision  of 
services)  would  require  DSUs  to  ensiu« 
that  the  provision  of  VR  services  for  an 
eligible  individual  is  based  on  the 
individual's  particular  rehabilitation 
needs  and  would  prevent  DSUs  from- 
arbitrarily  limiting  the  nature  or  scope 
of  vocational  rehabilitation  services 
needed  by  any  eligible  individual  to 
achieve  an  employment  outcome.  In 
addition,  §  361.54  (Participation  of 
individuaIs^in  cost  of  services  based  on 
financial  need)  would  require  DSUs  to 
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apply  a  State  finatidal  needs  test  to  each 
individual  in  neei  of  a  service  covered 
by  the  test  without  regard  to  type  of 
disability.  This  sef:tion  would  also 
require  DSUs  to  ensure  that  the  level  of 
an  individual's  financial  participation 
in  the  cost  of  VR  aervices  is  reasonable, 
based  on  the  indiiidual's  ability  to  pay, 
and  not  so  high  aa  to  eSsctively  deny 
the  individual  a  necessary  service. 

Increased  Flexibility  of  Grantees  to 
Satisfy  Statutory  I|eiquirements 

A  niunber  of  provisions  in  the 
fnoposed  regulations  have  been  revised 
in  an  effort  to  enh^ce  the  flexibility  of 
States  in  meeting  specific  statutory 
requirements.  For  example,  proposed 
§  361.20  (State  plan  development) 
would  allow  State*  to  determine  what 
constitutes  appropriate  and  sufficient 
notice  under  the  Act  for  purposes  of 
providing  notice  of  public  meetings  on 
State  plan  development.  Although  the 
prop€«ed  regulations  would  not  impose 
any  specific  miniiiiun  Federal 
requirements  for  what  constitutes 
"appropriate  and  sufficient  notice."  the 
section-by-section  isiumnary  of  this 
proposed  section  identifies  suggested 
ways  a  DSU  might  meet  these 
requirements.  Simjlarly,  §  361.52 
(Opportimity  to  mike  informed  choices 
regarding  the  selec^on  of  services  and 
providers)  of  the  proposed  regulations 
identifies  possible  methods  a  DSU  may 
follow  or  sources  of  information  a  DSU 
may  maintain  to  ensure  that  each 
eligible  individual, is  afforded  an 
opportunity,  as  required  under  the  Act, 
to  make  an  informed  choice  in  selecting 
vocational  rehabilitation  services  and 
providers.  Finally, j)roposed  §  361.57 
(Review  of  rehabilitation  counselor  and 
coordinator  determinations)  would 
allow  States  to  establish  their  own 
timehnes  for  key  stages  of  the 
statutorily-mandatfd  fair  hearing 
process.  j 

Additional  Benefit! 

The  proposed  reflations  reflect  the 
policy  in  the  1992  Amendments  of 
enstuing  that  individuals  are  provided 
necessary  information  through 
appropriate  modes  of  communication  to 
enable  them  to  participate  in  a 
rehabilitation  progiam  or  to  influence 
DSU  rehabilitation  policy  development. 
For  example,  proposed  §  361.20(d) 
requires  a  DSU.  in  developing  its  State 
plan,  to  provide,  thkt)ugh  appropriate 
modes  of  communic:ation,  the  notices  of 
the  public  meetings,  any  materials 
furnished  prior  to  or  during  the  public 
meetings,  and  the  6|>proved  State  plan. 


2.  Clarity  of  the  Reffilations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  tmderstand.  including  answers 
to  questions  such  as  tfie  following:  (1) 
Are  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferesrwith  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading:  for  example,  §  361.5 
Applicable  definitions.)  (4)  Is  the 
description  of  the  regulations  in  the 
"Supplementary  Information"  section  of 
this  preamble  helpful  in  understanding 
the  regulations?  How  could  this 
description  be  more  helpful  in  making 
the  regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.  (Room 
5100,  FB-lOB),  Washington,  D.C. 
20202-2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  these  proposed  regulations 
would  afiiact  only  States  and  State 
agencies,  the  regulations  would  not 
have  an  impact  on  small  entities.  States 
and  State  agencies  are  not  defined  as 
"small  entities"  in  the  Regulatory 
FlexibiUty  Act. 

Paperwork  Reduction  Act  of  1 995 

Sections  361.10,  361.13,  361.14, 
361.15.  361.16,  361.17,  361.18.  361.19. 
361.20.  361.21,  361.22,  361.26,  361.27. 
361.29.  361.33,  361.34,  361.35.  361.37, 
361.40,  361.46,  361.48,  361.49,  361.50. 
361.51,  361.52.  361.54.  361.57.  361.71, 
and  361.72  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)).  the  Departinent  of 
Education  has  submitted  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 


Collection  of  Information:  The  State 
Vocational  Rehabilitation  Services 
Program 

States  are  eligible  to  apply  for  grants 
under  these  regulations.  The 
information  to  be  collected  includes 
State  plan  assurances  and  descriptions 
to  meet  statutory  requirements.  The 
E)epartment  needs  and  uses  the 
information  to  review  State  plans  to 
determine  whether  they  can  be 
approved.  Approval  of  a  State  plan  is 
necessary  to  receive  a  grant  under  this 
program. 

All  information  is  to  be  collected  and 
reported  once  every  three  years,  with 
the  exception  of  the  following 
information,  which  is  required 
annually:  advice  provided  by  the  State 
Rehabilitation  Advisory  Council  under 
§  361.16;  collection  and  analysis  of  data 
on  qualified  personnel  needs  and 
personnel  development  under  §  361.18; 
analysis  of  characteristics  of  individuals 
determined  to  be  ineligible  for  services 
and  reasons  for  their  ineligibility, 
evaluation  of  the  efiiectiveness  of  the 
State's  vocational  rehabilitation 
program,  any  changes  adopted  in  State 
poUcy  or  in  the  State  plan  as  a  result  of 
statewide  studies  and  the  annual 
program  evaluation,  and  the  methods 
used  to  expand  and  improve  vocational 
rehabilitation  services  to  individuals 
with  the  most  severe  disabilities  imder 
§  361.29;  revisions  to  the  supported 
employment  plan  under  §  361.34;  a 
description  of  the  manner  in  which 
rehabilitation  technology  services  will 
be  provided  throughout  the 
rehabilitation  process,  the  personnel 
training  that  will  be  provided  to 
facilitate  the  provision  of  rehabilitation 
technology  services,  and  the  manner  in 
which  personal  assistance  services  will 
be  provided  to  individuals  with 
disabilities  under  §  361.48.  Annual 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  221.2  hours  per 
response  for  82  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus,  the 
total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  to  be  18.138.4  hours. 

Organizations  and  individuals 
desiriqg  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  10235.  New  Executive 
Office  Building.  Washington,  D.C. 
20503;  Attention:  Laiu-a  Oliven. 


The  Department  considers  comments 
by  the  public  on  these  proposed 
collections  of  information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  E)epartment,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  acciu-acy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  efiiect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  to  the  Department  on  the 
proposed  regulations. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3214,  330  C  Sti«et  SW..  Washington, 
D.C,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 


Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  fitjm 
any  other  agency  or  authority  of  the   - 
United  States. 

List  of  Subiects  in  34  CFR  Part  361 

Reporting  and  recordkeeping 
requirements.  State-administered  grant 
program — education.  Vocational 
rehabilitation. 

Dated:  August  28, 1995. 
Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.126— The  State  Vocational 
Rehabilitation  Services  Program] 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  revising  Part  361  to  read 
as  follows: 

PART  361— THE  STATE  VOCATIONAL 
REHABILITATION  SERVICES 
PROGRAM 


Subpart  A— General 

361.1  Purpose. 

361.2  Eligibility  for  a  grant 

361.3  Authorized  activities. 

361.4  Applicable  r^ulations. 

361.5  Applicable  definitions. 

Subpart  B— State  Plan  for  Vocational 
RohabHItallon  Services 

361.10  Submission,  approval,  and 
disapproval  of  the  State  plan. 

361.11  Withholding  of  funds. 

State  Plan  Content  Administration 

361.12  Methods  of  administration. 

361 . 1 3  State  agency  for  administration. 

361.14  Substitute  State  agency. 

361.15  Local  administration. 

361.16  Establishment  of  an  independent 
commission  or  a  State  Rehabilitation 
Advisory  Council. 

361 . 1 7  Requ  irements  for  a  State 
Rehabilitation  Advisory  Council. 

361.18  Comprehensive  system  of  fiersonnel 
development. 

361.19  Affirmative  action  for  individuals 
with  disabilities. 

361.20  State  plan  development. 

361.21  Consultations  regarding  the 
administration  of  the  State  plan. 

361.22  Cooperation  with  agencies 
responsible  for  transitioning  students. 

361.23  Cooperation  with  other  public 
agencies. 

361 .  24    Coordination  with  the  Statewide 
Independent  Living  Council. 

361.25  Statewideness. 

361.26  Waiver  of  statewideness. 

361.27  Shared  funding  and  administration 
of  joint  programs. 


361.28  Third-party  cooperative 
arrangements  involving  funds  from  other 
public  agencies. 

361.29  Statewide  studies  and  evaluations. 

361.30  Services  to  special  groups  of 
individuals  with  disabilities. 

361.31  Utilization  of  community  resources. 
361 .  32    Utilization  of  profitmaking 

organizations  for  on-the-job  training  in 
connection  with  selected  projects. 

361.33  Utilization  of  community 
rehabilitation  programs. 

361.34  Supported  employment  plan. 

361.35  Strategic  plan. 

361.36  (Reserved). 

361.37  Establishment  and  maintenance  of 
information  and  referral  resources. 

361.38  Protection,  use,  and  release  of 
personal  information. 

361.39  State-imposed  requirements. 

361.40  Reports. 

State  Plan  Content  Provision  and  Scope  of 
Services 

561.41  Processing  referrals  and 
applications. 

361.42  Assessment  for  determining 
eligibility  and  priority  for  services. 

361.43  Procedures  for  ineligibility 
determination. 

361.44  Closure  without  eligibility 
determination. 

361.45  Development  of  the  individualized 
written  rehabilitation  program. 

361.46  Content  of  the  individualized 
written  rehabilitation  program. 

361.47  Record  of  services. 

361.48  Scope  of  vocational  rehabilitation 
services  for  individuals  with  disabilities. 

361.49  Scopte  of  vocational  rehabilitation 
services  for  groups  of  individuals  with 
disabilities. 

361.50  Written  policies  governing  the 
provision  of  services. 

361.51  Written  standards  for  facilities  and 
providers  of  services. 

361.52  Opportunity  to  make  informed 
choices  regarding  the  selection  of 
services  and  providers. 

361 .  53    Availability  of  comparable  services 
and  benefits. 

361.54  Participation  of  individuals  in  cost 
of  services  based  on  financial  need. 

361.55  Review  of  extended  employment  in 
community  rehabilitation  programs  or 
other  employment  under  section  14(c)  of 
the  Fair  Labor  Standards  Act 

361.56  Individuals  determined  to  have 
achieved  an  employment  outcome. 

361.57  Review  of  rehabilitation  counselor 
or  coordinator  determinations. 

Subpart  C— Financing  of  State  Vocational 
IMiabilitatk>n  Programs 

361.60  Matching  requirements. 

361.61  Limitation  on  use  of  funds  for 
construction  expenditures. 

361 .62  Maintenance  of  effort  requirements. 

361.63  Program  income. 

361.64  Obligation  of  Federal  funds  and 
program  income. 

361.65  Allotment  and  payment  of  Federal 
funds  for  vocational  rehabilitaUon 
services. 


UMI 
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8ubp«l  O-Stratogi*  Ptan  for  mnoMMon 
and  ExiMMlon  of  VQcattoiwI  RUMbMMk 

SOfVlOM 

361 .  70    Purpose  of  t)ie  strategic  plan. 

361.71  Proeedures  lor  developing  the 
strategic  plan.     , 

361.72  Content  of  tie  stntegic  plan. 

361.73  Use  of  fundi 

361.74  Allotment  of  Federal  funds. 
AodMrilr  29  U.&^  711(c),  unless 

othenrise  noted. 


1301.1 

Under  the  State  Vocational 
Rehabilitation  Sertices  Program 
(program),  the  Seqetary  provides  grants 
to  assist  States  in  Operating  a 
(XMnprehensive.  colordinated.  effective, 
efficient,  and  aocovntable  program  that 
is  designed  to  assess,  plan,  develop,  and 
provide  vocational  rehabilitation 
sovioes  for  individuals  with 
disabilities,  consistent  with  their 
strengths,  resources,  priorities, 
ooncems.  abilities,  capabilities,  and 
infivmed  choice,  so  that  they  may 
prepare  for  and  engage  in  gainful 
mnployment 

(Authority:  Sections  12(c)  and  100(aM2)  of 
the  Act;  29  U.S.C  71|l(c)  and  720(a)(2)) 

1361.2    EngMMyf^agrMiL 

Any  State  that  sfibmits  to  the 
Secretary  a  State  plan  that  meets  the 
requirements  of  section  101(a)  of  the  Act 
and  this  part  is  eligible  for  a  grant  mider 
this  program. 

(Authority:  Section  lOI(a)  of  the  Act:  29 
U.S.C  721(a))  1 


UMI 


1361.3    Auttwriaadi 

The  Secretary  makes  payments  to  a 
State  to  assist  in — ■ 

(a)  The  costs  of  providing  vocational 
rehabilitation  ser>«ces  under  the  State 
plan; 

(b)  Administrative  costs  under  the 
State  plan;  and 

(c)  The  costs  of  developing  and 
implementing  thejstrategic  plan. 

(Authority:  Section  lll(aMl)  of  the  Act;  29 
U.S.Q  731(a)(1)) 

f  361,4    Applicablq  regulations. 

The  following  regulations  apply  to 
this  program: 

(a)  The  Education  Etepartment  General 
Administrative  Regulations  (EDGAR)  as 
follows: ' 

(1)  34  CFR  Part  174  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations).  w(th  respect  to 
subgrants  to  entities  that  are  not  State  or 
local  governments  or  Indian  tribal 
organizations. 

(2)  34  CFR  Part  76  (State- 
Administered  Pre  grams). 


(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Prooams  and  Activities). 

(5J  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Crrants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  except  for 
§  80.24(a)(2). 

(6)  34  CFR  Part  81  (General  Education 
Provisions  Act-Enforcement). 

(7)  34  CFR  Fart  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  Part  85  (Govwrnnentwide 
De^nrment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  361. 

(Authwity:  Section  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

§361.5    AppHciMe  iMMIiona 

(a)  Definitions  in  EDGAR.  The 
fbUowing  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Department 

EDGAR 

Fiscal  year 

Nonprofit 

Private 

Public 

Secretary 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

(1)  Act  means  the  Rehabilitation  Act 
of  1973  (29  U.S.C.  701  et  seq.),  as 
amended. 

(Authority:  Section  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

(2)  Administrative  costs  under  the 
State  plan  means  expenses  related  to 
program  planning,  development, 
monitoring,  and  evaluation,  including, 
but  not  limited  to,  quafity  assurance; 
budgeting,  accounting,  financial 
management,  statistical  systems,  and 
related  data  processing;  providing 
information  about  the  program  to  the 
public;  technical  assistance  to  other 
State  agencies,  private  nonprofit 
organizations,  and  businesses  and 
industries:  the  State  Rehabilitation 
Advisory  Ck)uncil  and  other  advisory 
committees;  professional  organization 
membership  dues  for  State  unit 
employees;  the  removal  of  architectural 
barriers  in  State  agency  offices  and 
facilities;  operating  and  maintaining 
State  unit  bdUties,  equipment,  and 
grounds;  supplies;  administration  of  the 
comprehensive  system  of  persoimel 
development,  including  personnel 
administration,  administration  of 
affirmative  action  plans,  and  training 


and  staff  development;  administrative 
salaries,  including  clerical  and  other 
support  staff  salaries,  in  support  of  these 
functions;  travel  costs  related  to 
carrying  out  the  program,  other  than 
travel  costs  related  to  the  provision  of  l 
services:  and  legal  expenses  required  in 
the  administration  of  the  program. 

(Authority:  Section  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

(3)  Amaican  Indian  means  an 
individual  who  is  a  member  of  an 
Indian  tribe. 

(Authority:  Section  7(20)  of  the  Act;  29 
U.S.C  706(20)) 

(4)  Applicant  means  an  individual 
who  submits  an  application  for 
vocational  rehabilitation  services  in 
accordance  with  §361 .41(b)(2). 

(Authority:  Section  12(c)  of  the  Act;  29 
U.S.C711  (c)) 

(5)  Appropriate  modes  of 
communication  means  specialized 
media  systems  and  devices  for 
individuals  with  disabilities  that  enable 
an  individual  to  comprehend  and 
respond  to  information  that  is  being 
commimicated.  Appropriate  modes  of 
communication  include,  but  are  not 
limited  to.  the  use  of  interpreters,  open 
and  closed  captioned  videos, 
specialized  telecommunications 
services  and  audio  recordings,  Brailled 
and  large  print  materials,  materials  in 
electronic  formats,  and  augmentative 
communication  devices. 

(Authority:  SecUon  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

(6)  Assistive  technology  device  means 
any  item,  piece  of  equipment,  or 
product  system,  whether  acquired 
commercially  off  the  shelf,  modified,  or 
customized,  that  is  used  to  increase, 
maintain,  or  improve  the  functional 
capabilities  of  an  individual  with  a 
disability. 

(Authority:  Section  7(23)  of  the  Act;  29 
U.S.Q  706(23)) 

(7)  Assistive  technology  service  means 
any  service  that  directly  assists  an 
individual  with  a  disability  in  the 
selection,  acquisition,  or  use  of  an 
assistive  technology  device,  including — 

(i)  The  evaluation  of  the  needs  of  an 
individual  with  a  disability,  including  a 
functional  evaluation  of  the  individual 
in  his  or  her  customary  environment; 

(ii)  Ptm:hasing,  leasing,  or  otherwise 
providing  for  the  acquisition  by  an 
individual  with  a  disability  of  an 
assistive  technology  device; 

(iii)  Selecting,  designing,  fitting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing 
assistive  technology  devices; 


Federal  Register  /  Vol.  60,  No.  241  /  Friday,  December  15.  1995  /  Proposed  Rules  64499 


(iv)  Coordinating  and  using  other 
therapies,  interventions,  or  services 
with  assistive  technology  devices,  such 
as  those  associated  with  existing 
education  and  rehabilitation  plans  and 
programs; 

(v)  Training  or  technical  assistance  for 
an  individual  with  a  disability  or,  if 
appropriate,  the  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  the  individual;  and 

(vi)  Training  or  technical  assistance 
for  professionals  (including  individuals 
providing  education  and  rehabilitation 
services),  employers,  or  others  who 
provide  services  to,  employ,  or  are 
otherwise  substantially  involved  in  the 
major  life  functions  of  individuals  with 
disabilities,  to  the  extent  that  training  or 
technical  assistance  is  necessary  to  the 
achievement  of  an  employment  outcome 
by  an  individual  with  a  disability. 

(Authority:  Sections  7(24)  and  12(c)  of  the 
Act;  29  U.S.C.  706(24)  and  711(c)) 

(8)  Community  rehabilitation 
program. 

(i)  Community  rehabilitation  program 
means  a  program  that  provides  directly 
or  facilitates  the  provision  of  one  or 
more  of  the  following  vocational 
rehabilitation  services  to  individuals 
with  disabilities  to  enable  those 
individuals  to  maximize  their 
opportunities  for  employment, 
including  career  advancement: 

(A)  Medical,  psychiatric, 
psychological,  social,  and  vocational 
services  that  are  provided  under  one 
management. 

(B)  Testing,  fitting,  or  training  in  the 
use  of  prosthetic  and  orthotic  devices. 

(C)  Recreational  therapy. 

(D)  Physical  and  occupational 
therapy. 

(E)  Speech,  language,  and  hearing 
therapy. 

(F)  Psychiatric,  psychological,  and 
social  services,  including  positive 
behavior  management. 

(G)  Assessment  for  determining 
eligibility  and  vocational  rehabilitation 
needs. 

(H)  Rehabilitation  technology. 

(I)  Job  development,  placement,  and 
retention  services. 

(J)  Evaluation  or  control  of  specific 
disabilities. 

(K)  Orientation  and  mobility  services 
for  individuals  who  are  blind. 

(L)  Extended  employment. 

(M)  Psychosocial  rehabilitation 
services. 

(N)  Supported  employment  services 
and  extended  services. 

(O)  Services  to  family  members  if 
necessary  to  enable  the  applicant  or 
eligible  individual  to  achieve  an 
employment  outcome. 


(P)  Personal  assistance  services. 

(Q)  Services  similar  to  the  services 
described  in  paragraphs  (A)  through  (P) 
of  this  definition. 

(ii)  For  the  purposes  of  this  definition, 
the  word  program  means  an  agency, 
organization,  or  institution,  or  unit  of  an 
agency,  organization,  or  institution,  that 
provides  directly  or  facilitates  the 
provision  of  vocational  rehabilitation 
services  as  one  of  its  major  functions. 

(Authority:  Sections  7(25)  and  12(c)  of  the 
Act;  29  U.S.C.  706(25)  and  711(c)) 

(9)  Comparable  services  and  benefits 
means  services  and  benefits  that  are — 

(i)  Provided  or  paid  for,  in  whole  or 
in  part,  by  other  Federal,  State,  or  local 
public  agencies,  by  health  insurance,  or 
by  employee  benefits; 

(ii)  Available  to  the  individual  within 
a  reasonable  period  of  time  in 
accordance  with  §  361.53;  and 

(iii)  Commensurate  to  the  services 
that  the  individual  would  otherwise 
receive  from  the  vocational 
rehabilitation  agency. 

(Authority:  Sections  12(c)  and  101(a)(8)  of 
the  Act  29  U.S.C.  711(c)  and  721(a)(8)) 

(10)  Competitive  employment  means 
work — 

(i)  In  the  competitive  labor  market 
that  is  performed  on  a  full-time  or  part- 
time  basis  in  an  integrated  setting;  and 
.  (ii)  For  which  an  individual  is 
compensated  at  or  above  the  minimum 
wage,  but  not  less  than  the  prevailing 
wage  for  the  same  or  similar  work  in  the 
local  community  performed  by 
individuals  who  are  not  disabled. 

(Authority:  Sections  7(5).  7(18).  and  12(c)  of 
the  Act;  29  U.S.C.  706(5),  706(16),  and 
711(c)) 

(11)  Construction  of  a  facility  for  a 
public  or  nonprofit  community 
rehabilitation  proffvm  means — 

(i)  The  acquisition  of  land  in 
connection  with  the  construction  of  a 
new  building  for  a  community 
rehabilitation  program; 

(ii)  The  acquisition  of  existing 
buildings; 

(iii)  "Hie  remodeling,  alteration,  or 
renovation  of  existing  buildings; 

(iv)  The  construction  of  new  buildings 
and  expansion  of  existing  buildings; 

(v)  Architect's  fees,  site  surveys,  and 
soil  investigation,  if  necessary,  in 
connection  with  the  ccmstruction 
project; 

(vi)  The  acquisition  of  initial  fixed  or 
movable  equipment  of  any  new,  newly 
acquired,  newly  expanded,  newly 
remodeled,  newly  altered,  or  newly 
renovated  buildings  that  are  to  be  used 
for  community  rehabilitation  program 
purposes:  and 


(vii)  Other  direct  expenditures 
appropriate  to  the  construction  projeot. 
except  costs  of  off-site  improvements. 

(Authority:  Sections  7(1)  and  12(c)  of  the  Act; 
29  U.S.C.  706(1)  and  711(c)) 

(12)  Designated  State  agency  ot  State 
agency  mea{^s  the  sole  State  agency, 
designated  in  accordance  with 

§  361.13(a),  to  administer,  or  supervise 
local  administration  of,  the  State  plan  - 
for  vocational  rehabilitation  services. 
The  term  includes  the  State  agency  for 
individuals  who  are  blind,  if  designated 
as  the  sole  State  agency  with  respect  to 
that  part  of  the  plan  relating  to  the 
vocational  rehabilitation  of  individuals 
who  are  blind. 

(Authority:  Sections  7(3)(A)  and  lOKaKlKA) 
of  the  Act;  29  U.S.C  706(3 )( A)  and 
721(a)(1)(A)) 

(13)  Designated  State  unit  or  State 
unit  means  either — 

(i)  The  State  agency  vocational 
rehabilitation  bureau,  division,  or  other 
organizational  unit  that  is  primarily 
concerned  with  vocational 
rehabilitation  or  vocational  and  other 
rehabilitation  of  individuals  with 
disabilities  and  that  is  responsible  for 
the  administration  of  the  vocational 
rehabilitation  program  of  the  State 
agency,  as  required  under  §  361.13(b);  or 

(ii)  The  independent  State 
commission,  board,  or  other  agency  that 
has  vocational  rehabilitation,  or 
vocational  and  other  rehabilitation,  as 
its  primary  function. 

(Authority:  Sections  7(3MB)  and  101(a)(2)(A) 
of  the  Act;  29  U.S.C  706(3  )(B)  and 
721(a)(2)(A)) 

(14)  Eligible  individual  means  an 
applicant  for  vocational  rehabilitation 
services  who  meets  the  eligibility 
requirements  of  §  361.42(a). 

(Authority:  Sections  7(8)(a)  and  102(a)(1)  of 
the  Act;  29  U.S.C.  706(8)  and  722(a)(1)) 

(15)  Employment  outcome  means, 
with  respect  to  an  individual,  entering 
or  retaining  full-time  or,  if  appropriate, 
part-time  competitive  employment  in 
the  integrated  labor  market  to  the 
greatest  extent  practicable;  supported 
employment;  or  any  other  type  of 
employment  that  is  consistent  with  an 
individual's  strengths,  resources, 
priorities,  concerns,  abilities, 
capabilities,  interests,  and  informed 
choice. 

(Authority:  Sections  7(5)  and  12(c)  of  die  Act; 
29  U.S.C.  706(5)  and  711(c)) 

(16)  Establishment,  development,  or 
improvement  of  a  public  or  nonprofit 
community  rehabilitation  program 
means — 

(i)  The  establishment  of  a  facility  for 
a  public  or  nonprofit  community 
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rehabilitation  pragfam  as  defined  in 
paragraph  (b)(17)  oifthis  section; 

(ii)  Staffing,  if  nocessary  to  establish, 
devel(^,  or  improve  a  community 
rehabilitation  program  for  a  maximum 
period  of  four  years,  with  Federal 
financial  paiticipafion  available  at  the 
applicable  matchii^  rate  for  the 
following  leveb  of  Staffing  costs: 

(A)  100  percent  of  staffing  costs  for 
the  first  year. 

(B)  75  percent  oftstaffing  costs  for  the 
second  year. 

(C)  60  percent  of  staffing  costs  for  the 
third  year. 

(P)  45  percent  oi!  staffing  costs  for  the 
fourth  year,  and 

(iii)  Other  expenditures  related  to  the 
establishment,  development,  ot 
improvement  of  a  community 
rehabilitation  progfam  that  are 
necessary  to  make  the  program 
functional  or  incretse  its  efiiectiveness, 
but  are  not  ongoing  pfje^ting  expenses 
of  the  program. 

(Authority:  Sections  t(6)  and  12(c)  of  the  Act: 
29  U.S.C  706(6)  and  ril(c)) 

(17)  Establishment  of  a  facility  for  a 
public  or  nonprofii  community 
rehabilitation  program  means — 

(i)  The  acquisition  of  an  existing 
building,  and  if  necessary  the  land  in 
connection  with  the  acquisition,  if  the 
building  has  been  Completed  in  all 
respects  for  at  least!  one  year  prior  to  the 
date  of  acquisition  and  the  Federal  share 
of  the  cost  of  the  a(|quisition  is  not  more 
than  $300,000: 

(ii)  The  remodellig  or  alteration  of  an 
existing  building,  provided  the 
estimated  cost  of  remodeling  or 
alteration  does  not  exceed  the  appraised 
value  of  the  existing  building; 

(iii)  The  expansion  of  an  existing 
building,  provided  that — 

(A)  The  existing  building  is  complete 
in  all  respects; 

(B)  The  total  size  in  square  footage  of 
the  expanded  building,  notwithstanding 
the  number  of  expansions,  is  not  greater 
than  twice  the  sizejof  the  existing 
building;  i 

(C)  The  expansion  is  joined 
structurally  to  the  existing  building  and 
does  not  constituta  a  separate  building; 
and 

(D)  The  costs  of  0ie  expansion  do  not 
exceed  the  appraised  value  of  the 
existing  building: 

(iv)  Architect's  fies,  site  survey,  and 
soil  investigation,  if  necessary  in 
connection  with  the  acquisition, 
remodeling,  alteration,  or  expansion  of 
an  existing  building;  and 

(v)  The  acquisition  of  fixed  or 
movable  equipment,  including  the  costs 
of  installation  of  the  equipment,  if 
necessary  to  establish,  develop,  or 


improve  a  ccnnmunity  rehabilitation 
program. 

(Authority:  Section  12(c)  of  the  Act;  29  U.S.C 
7n(c)) 

(18)  Extended  employment  means 
woric  in  a  non-integrated  or  sheltered 
setting  for  a  public  or  private  nonprofit 
agency  or  organization  that  provides 
compensation  in  accordance  with  the 
Fair  Labor  Standards  Act  and  ainy 
neqded  support  services  to  an 
individual  with  a  disability  to  enable 
the  individual  to  continue  to  train  or 
otherwise  prepare  for  competitive 
employment,  unless  the  individual 
through  informed  choice  chooses  to 
remain  in  extended  employment. 

(Authority:  Section  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

(19)  Extended  services,  as  used  in  the 
definition  of  "Supported  employment," 
means  ongoing  support  services  and 
other  appropriate  services  that  are 
needed  to  support  and  maintain  an 
individual  with  a  most  severe  disability 
in  supported  employment  and  that  are 
provided  by  a  State  agency,  a  private 
nonprofit  organization,  employer,  or  any 
other  appropriate  resource,  £rom  funds 
other  than  funds  received  under  this 
part,  34  CFR  part  363,  34  CFR  part  376, 
or  34  CFR  part  380,  after  an  individual 
with  a  most  severe  disability  has  made 
the  transition  fit»m  support  provided  by 
the  designated  State  unit. 

(Authority:  Section  7(27)  of  the  Act;  29 
U.S.C  706(27)) 

(20)  Extreme  medical  risk  means  a 
probability  of  substantially  increasing 
functional  impairment  or  death  if 
medical  services,  including  mental 
health  services,  are  not  provided 
expeditiously. 

(Authority:  Sections  12(c)  and  101(a)(8)  of 
the  Act;  29  U.S.C  711(c)  and  721(aH8)) 

(21)  Family  member,  for  purposes  of 
receiving  vocational  rehabilitation 
services  in  accordance  with 

§  361.48(a)(9),  means  an  individual — 
(i)  Who  either — 

(A)  Is  a  relative  or  guardian  of  an 
applicant  or  eligible  individual;  or 

(B)  Lives  in  the  same  household  as  an 
applicant  or  eligible  individual; 

(ii)  Who  has  a  substantial  interest  in 
the  well-being  of  that  individual;  and 

(iii)  Whose  receipt  of  vocational 
rehabilitation  services  is  necessary  to 
enable  the  applicant  or  eligible 
individual  to  achieve  an  employment 
outcome. 

(Authority:  Sections  12(c)  and  103(a)(3)  of 
the  Act;  29  U.S.C  711(c)  and  723(a)(3)) 

(22)  Impartial  hearing  officer. 

(i)  Impartial  hearing  officer  means  an 
individual  who — 


(A)  Is  not  an  employee  of  a  public 
agency  (other  than  an  administrative 
law  judge,  hearing  examiner,  or 
employee  of  an  institution  of  higher 
education); 

(B)  Is  not  a  member  of  the  State 
Rehabilitation  Advisory  Council  for  the 
designated  State  unit; 

(C)  Has  not  been  involved  in  previous 
decisions  regarding  the  vocational 
rehabilitation  of  the  applicant  or  eligible 
individual; 

P)  Has  knowledge  of  the  delivery  of 
vocational  rehabilitation  services,  the 
State  plan,  and  the  Federal  and  State 
regulations  governing  the  provision  of 
services; 

(E)  Has  received  training  with  respect 
to  the  performance  of  official  duties; 
and 

(F)  Has  no  personal,  professional,  or 
financial  interest  that  would  be  in 
conflict  with  the  objectivity  of  the 
individual. 

(ii)  An  individual  shall  not  be 
considered  to  be  an  employee  of  a 
public  agency  for  the  purposes  of  this 
definition  solely  because  the  individual 
is  paid  by  the  agency  to  serve  as  a 
hearing  officer. 

(Authority:  Section  7(28)  of  the  Act;  29 
U.S.C  706(28)) 

(23)  Indian  tribe  means  any  Federal  or 
State  Indian  tribe,  band,  rancheria, 
pueblo,  colony,  or  community, 
including  any  Alaskan  native  village  or  . 
regional  village  corporation  (as  defined 
in  or  established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act). 

(Authority:  Section  7(21)  of  the  Act;  29 
U.S.C  706(21)) 

(24)  Individual  who  is  blind  meuis  a 
person  who  is  blind  within  the  meaning 
of  the  applicable  State  law. 

(Authority:  Section  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

(25)  Individual  with  a  disability, 
except  in  §§  361.17(a),  (b),  (c),  and  (j), 
361.19,  361.20,  and  361.51(b)(2),  means 
an  individual — 

(i)  Who  has  a  physical  or  mental 
impairment; 

(ii)  Whose  impairment  constitutes  or 
results  in  a  substantial  impediment  to 
employment;  and 

(iii)  Who  can  benefit  in  terms  of  an 
employment  outcome  from  the 
provision  of  vocational  rehabilitation 
services. 

(Authority:  Section  7(8)(A)  of  the  Act;  29 
U.S.C  706(8)(A)) 

(26)  Individual  with  a  disability,  for 
purposes  of  §§  361.17  (a),  (b),  (c),  and  (j), 
361.19,  361.20,  and  361.51(b)(2),  means 
an  individual — 


(i)  Who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities:  *. 

(ii)  Who  has  a  record  of  such  an 
impairment;  or 

(iii)  Who  is  regarded  as  having  such 
an  impairment. 

(Authority:  Section  7(8)(B)  of  the  Act;  29 
U.S.C  706(8)(B)) 

(27)  Individual  with  a  most  severe 
disability  means  an  individual  with  a 
severe  disability  who  meets  the 
designated  State  unit's  criteria  for  an 
individual  with  a  most  severe  disability. 
This  criteria  must  be  consistent  with  the 
requirements  in  §  361.36(cJ(3). 

(Authority:  Section  101  (aKS)  of  the  Act;  29 
U.S.C  721(a)(5)) 

(28)  Individual  with  a  severe  disability 
means  an  individual  with  a  disability — 

(i)  Who  has  a  severe  physical  or 
mental  impairment  that  seriously  limits 
one  or  more  functional  capacities  (such 
as  mobility,  communication,  self-care, 
self-direction,  interpersonal  skills,  work 
tolerance,  or  work  skills)  in  terms  of  an 
emplojnment  outcome; 

(ii)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  period  of  time;  and 

(iii)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  from 
amputation,  arthritis,  autism,  blindness, 
bum  injury,  cancer,  cerebral  palsy, 
cystic  fibrosis,  deafiness,  head  injury, 
heart  disease,  hemiplegia,  hemophilia, 
respiratory  or  pulmonary  dysfunction, 
mental  retardation,  mental  illness, 
multiple  sclerosis,  muscular  dystrophy, 
musculo-skeletal  disorders,  neurological 
disorders  (including  stroke  and 
epilepsy),  spinal  cord  conditions 
(including  paraplegia  and  quadriplegia), 
sickle  cell  anemia,  specific  learning 
disability,  end-stage  renal  disease,  or 
another  disability  or  combination  of 
disabilities  determined  on  the  basis  of 
an  assessment  for  determining  eligibility 
and  vocational  rehabilitation  needs  to 
cause  comparable  substantial  functional 
limitation. 

(Authority:  Section  7(15)(A)  of  the  Act;  29 
U.S.C  708(15)(A)) 

(29)  Individual's  representative  means 
any  representative  chosen  by  an 
applicant  or  eligible  individual, 
including  a  parent,  guardian,  other 
family  member,  or  advocate,  unless  a 
representative  has  been  appointed  by  a 
court  to  represent  the  individual,  in 
which  case  the  court-appointed 
representative  is  the  individual's 
representative. 

(Authority:  Section  12(c)  of  the  Act;  29  U.S.C 
711(c)) 


(30)  Integrated  setting,  with  respect  to 
the  provision  of  services  or  an 
employment  outcome,  means  a  setting 
typically  found  in  the  community  in 
which  applicants  or  eligible  individuals 
have  the  opportunity  to  interact  on  a 
regular  basis  with  non-disabled 
individuals  other  than  non-disabled 
individuals  who  are  providing  services 
to  those  applicants  or  eligible 
individuals. 

(Authority:  Section  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

(31)  Maintenance  means  monetary 
support  provided  to  an  eligible 
individual  or  an  individual  receiving 
extended  evaluation  services  for  those 
living  expenses,  such  as  food,  shelter, 
and  clothing,  that  are  in  excess  of  the 
normal  living  expenses  of  the  individual 
and  that  are  necessitated  by  the 
individual's  participation  in  a  program 
of  vocational  rehabilitation  services. 

(Authority:  Sections  12(c)  and  103(a)(S)  of 
the  Act;  29  U.S.C  711(c)  and  723(a)(5)) 
Note:  The  following  are  examples  of 
expenses  that  would  meet  the  definition  of 
maintenance. 

Example:  The  cost  of  a  uniform  or  other 
suitable  clothing  that  is  required  for  an 
individual's  job  placement  or  job  seeking 
activities. 

Example:  The  cost  of  short-term  shelter 
that  is  required  in  order  for  an  individual  to 
participate  in  vocational  training  at  a  site  that 
is  not  within  commuting  distance  of  an 
individual's  home. 

Example:  The  initial  one-time  costs,  such 
as  a  security  deposit  or  charges  for  the 
initiation  of  utilities,  that  are  required  in 
order  for  an  individual  to  relocate  for  a  job 
placement. 

Example:  The  costs  of  food,  clothing,  and 
shelter  for  homeless  or  recently 
deinstitutionalized  individuals  until  other 
Hnancial  assistance  is  secured  for  those  costs. 

(32)  Nonprofit,  with  respect  to  a 
community  rehabilitation  program, 
means  a  community  rehabilitation 
program  carried  out  by  a  corporation  or 
association,  no  part  of  the  net  earnings 
of  which  inures,  or  may  lawfully  inure, 
to  the  benefit  of  any  private  shareholder 
or  individual  and  the  income  of  which 
is  exempt  from  taxation  under  section 
501(c)(3)  of  the  Internal  Revenue  C]ode 
of  1954. 

(Authority:  Section  7(10)  of  the  Act;  29 
U.S.C  706(10)) 

(33)  Ongoing  support  services,  as  used 
in  the  definition  of  "Supported 
employment" — 

(i)  Means  services  that  are — 

(A)  Needed  to  support  and  maintain 
an  individual  with  a  most  severe 
disability  in  supported  employment; 

(B)  Identified  based  on  a 
determination  by  the  designated  State 
unit  of  the  individual's  n^ds  as 


specified  in  an  individualized  written 
rehabilitation  program;  and 

(C)  Furnished  by  the  designated  State 
unit  from  the  time  of  job  placement 
imtil  transition  to  extended  services, 
unless  post-employment  services  are 
provided  following  transition,  and 
thereafter  by  one  or  more  extended 
services  providers  throughout  the 
individual's  term  of  employment  in  a 
particular  job  placement  or  multiple 
placements  if  those  placements  are 
being  provided  under  a  program  of 
transitional  employment; 

(ii)  Must  include  an  assessment  of 
employment  stability  and  provision  of 
specific  services  or  the  coordination  of 
services  at  or  away  from  the  worksite 
that  are  needed  to  maintain  stability 
based  on — 

(A)  At  a  minimum,  twice-monthly 
monitoring  at  the  worksite  of  each 
individual  in  supported  employment;  or 

(B)  If  under  special  circumstances, 
especially  at  the  request  of  the 
individual,  the  individualized  writien 
rehabilitation  program  provides  for  off- 
site  monitoring,  twice-monthly  meetings 
with  the  individual; 

(iii)  Consist  of — 

(A)  Any  particularized  assessment 
supplementary  to  the  comprehensive 
assessment  of  rehabilitation  needs 
described  in  this  part; 

(B)  The  provision  of  skilled  job 
trainers  who  accompany  the  individual 
for  intensive  job  skill  training  at  the 
work  site; 

(C)  Job  development  and  placement; 

(D)  Social  skills  training; 

(E)  Regular  observation  or  supervision 
of  the  individual; 

(F)  Follow-up  services  including 
regular  contact  with  the  employers,  the 
individuals,  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals,  and  other  suitable 
professional  and  informed  advisors,  in 
order  to  reinforce  and  stabilize  the  job 
placement: 

(G)  Facilitation  of  natural  supports  at 
the  worksite: 

(H)  Any  other  service  identified  in  the 
scope  of  vocational  rehabilitation 
services  for  individuals,  described  in 
§361.48:  or 

(I)  Any  service  similar  to  the  foregoing 
services.    '     -  . 

(Authority:  Sections  7(33)  and  12(c)  of  the 
Act;  29  U.SC  706(33)  and  711(c)) 

(34)  Personal  assistance  services 
means  a  range  of  services  provided  by 
one  or  more  persons  designed  to  assist 
an  individual  with  a  disability  to 
perform  daily  living  activities  on  or  off 
the  job  that  the  individual  would 
typically  perform  without  assistance  if 
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the  individual  did  not  have  a  disability. 
The  services  must  bet  necessary  to  the 
achievement  of  an  ei|iployment  outcome 
and  may  be  provided  only  while  the 
individual  is  receiving  other  vocational 
rehabilitation  servicqs.  The  services  may 
include  training  in  i^anaging, 
supervising,  and  dirabting  personal 
assistance  services.   . 

(Authority:  Sectioiu  7(^1)  and  103(a)(15)  of 
the  Act:  29  U.S.C  706(^1)  and  29  U.S.C  723) 

(35)  Physical  and  ihentaJ  restoration 
services  means — 

(i)  Corrective  surgery  or  therapeutic 
treatment  that  is  likely,  within  a 
reasonable  period  of  time,  to  correct  or 
modify  substantially  a  stable  or  slowly 
progressive  physical  or  mental 
impairment  that  constitutes  a 
substantial  impediment  to  employment; 

(ii)  LHagnosis  of  and  treatment  for 
mental  or  emotional  disorders  by 
qualified  personnel  ih  accordance  with 
State  licensure  laws; 

(iii)  Dentistry;        ' 

(iv)  Nursing  services; 

(v)  Necessary  hospitalization  (either 
inpatient  or  outpatient  care)  in 
connection  with  surgery  or  treatment 
and  clinic  services; 

(vi)  E)rugs  and  supplies; 

(vii)  Prc»thetic,  orqiotic,  or  other 
assistive  devices,  incfuding  hearing 
aids; 

(viii)  Eyeglasses  and  visual  services, 
including  visual  training,  and  the 
examination  and  sentices  necessary  for 
the  prescription  and  provision  of 
eyeglasses,  contact  lenses,  microscopic 
lenses,  telescopic  lenses,  and  other 
special  visual  aids  pnescribed  by 
personnel  that  are  qi^lified  in 
accordance  with  Statp  Ucensure  laws; 

(ix)  Podiatry; 

(x)  Physical  therapv; 

(xi)  Occupational  therapy; 

(xii)  Speech  or  hearing  therapy; 

(xiii)  Mental  health  services; 

(xiv)  Treatment  of  either  acute  or 
chronic  medical  comiplications  and 
emergencies  that  are  associated  with  or 
arise  out  of  the  provision  of  physical 
and  mental  restoration  services,  or  that 
are  inherent  in  the  condition  under 
treatment; 

(xv)  Special  services  for  the  treatment 
of  individuals  with  end-stage  renal 
disease,  including  transplantation, 
dialysis,  artificial  kioneys,  and  supplies; 
and 

(xvi)  Other  medical  or  medically 
related  rehabilitation!  services. 

(Authority:  Sections  12(c)  and  103(a)(4)  of 
the  Act:  29  U.S.C.  711(<1)  and  723(a)(4)) 

(36)  Physical  or  mtntal  impairment 
means  an  injury,  disease,  or  other 
condition  that  materially  limits,  or  if  not 


UMI 


treated  will  probably  result  in  materially 
limiting,  mental  or  physical  functioning. 

(Authority:  Sections  7(8)(A)  and  12(c)  of  the 
Act:  29  U.S.C.  706(8)(A)  and  711(c)) 

(37)  Pogt-employment  services  means 
one  or  more  of  the  services  identified  in 
§  361.48  that  are  provided  subsequent  to 
the  achievement  of  an  employment 
outcome  and  that  are  necessary  for  an 
individual  to  maintain,  regain,  or 
advance  in  employment,  consistent  with 
the  individual's  strengths,  resources, 
priorities,  concerns,  abilities, 
capabilities,  and  interests. 

(Authority:  Section  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

Note:  Post -employment  services  are 
intended  to  ensure  that  the  employrnent 
outcome  remains  consistent  with  the 
individual's  strengths,  resources,  priorities, 
concerns,  abilities,  capabilities,  and  interests. 
These  services  are  available  to  meet 
rehabilitation  needs  that  do  not  require  a 
complex  and  comprehensive  provision  of 
services  and,  thus,  should  he  limited  in  scope 
and  duration.  If  more  comprehensive  services 
are  required,  then  a  new  rehabilitation  effort 
should  be  considered.  Post-employment 
services  are  to  be  provided  under  an 
amended  individualized  written 
rehabilitation  program;  thus,  a  re- 
determination of  eligibility  is  not  required. 
The  provision  of  post-employment  services  is 
subject  to  the  same  requirements  in  this  part 
as  the  provision  of  any  other  vocational 
rehabilitation  service.  Post-employment 
services  are  available  to  assist  an  individual 
to  maintain  employment,  e.g.,  the 
individual's  employment  is  jeopardized 
because  of  conflicts  with  supervisors  or  co- 
workers and  the  individual  needs  mental 
health  services  and  counseling  to  maintain 
the  employment:  to  regain  employment,  e.g., 
the  individual's  job  is  eliminated  through 
reorganization  and  new  placement  services 
are  needed;  and  to  advance  in  employment, 
e.g.,  the  employment  is  no  longer  consistent 
with  the  individual's  strengths,  resources, 
priorities,  concerns,  abilities,  capabilities, 
and  interests. 

(38)  Rehabilitation  engineering  means 
the  systematic  application  of 
engineering  sciences  to  design,  develop, 
adapt,  test,  evaluate,  apply,  and 
distribute  technological  solutions  to 
problems  confronted  by  individuals 
with  disabilities  in  functional  areas, 
sucb,as  mobility,  communications, 
hearing,  vision,  and  cognition,  and  in 
activities  associated  with  employment, 
independent  living,  education,  and 
integration  into  the  community. 

(Authority:  Sections  7(13)  and  12(c)  of  the 
Act:  29  U.S.C.  706(13)  and  711(c)) 

(39)  Rehabilitation  technology  means 
the  systematic  application  of 
technologies,  engineering 
methodologies,  or  scientific  principles 
to  meet  the  needs  of,  and  address  the 
barriers  confronted  by,  individuals  with 


disabilities  in  areas  that  include 
education,  rehabilitation,  employment, 
transportation,  independent  living,  and 
recreation.  The  term  includes 
rehabilitation  engineering,  assistive 
technology  devices,  and  assistive 
technology  services. 

(Authority:  Section  7(13)  of  the  Act:  29 
U.S.C  706(13)) 

(40)  Reservation  means  a  Federal  or 
State  Indian  reservation,  public'domain 
Indicm  allotment,  former  Indian 
reservation  in  Oklahoma,  and  land  held 
by  incorporated  Native  groups,  regional 
corporations,  and  village  corporations 
imder  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act. 

(Authority:  Section  130(c)  of  the  Act:  29 
U.S.C  750(c)) 

(41)  Sole  local  agency  means  a  unit  or 
combination  of  units  of  general  local 
government  or  one  or  more  Indian  tribes 
that  has  the  sole  responsibility  under  an 
agreement  with,  and  the  supervision  of, 
the  State  agency  to  conduct  a  local  or 
tribal  vocational  rehabilitation  program, 
in  accordance  with  the  State  plan. 

(Authority:  Section  7(9)  of  the  Act:  29  U.S.C 
706(9)) 

(42)  State  means  any  of  the  50  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(Authority:  Section  7(16)  of  the  Act;  29 
U.S.C  706(16)) 

(43)  State  plan  means  the  State  plan 
for  vocational  rehabilitation  services  or 
the  vocational  rehabilitation  services 
part  of  a  consolidated  rehabilitation 
plan  under  §  361.10(c). 

(Authority:  Sections  12(c)  and  101  of  the  Apt; 
29  U.S.C  711(c)  and  721) 

(44)  Substantial  impediment  to 
employment  means  that  a  physical  or 
mental  impairment  (in  light  of  attendant 
medical,  psychological,  vocational, 
educational,  and  other  related  factors) 
hindere  an  individual  from  preparing 
for,  entering  into,  engaging  in,  or 
retaining  employment  consistent  with 
the  individual's  abilities  and 
capabilities. 

(Authority:  Sections  7(8)(A)  and  12(c)  of  the 
Act:  29  U.S.C.  706(8)(A)  and  711(c)) 

(45)  Supported  employment  means — 
(i)  Competitive  employment  in  an 

integrated  setting  with  ongoing  support 
services  for  individuals  with  the  most 
severe  disabilities — 

(A)  For  whom  competitive 
employment  has  not  traditionally 
occurred  or  for  whom  competitive 


employment  has  been  interrupted  or 
intermittent  as  a  result  of  a  severe 
disability;  and 

(B)  Who,  because  of  the  nature  and 
severity  of  their  disabilities,  need 
intensive  supported  employment 
services  from  the  designated  State  unit 
and  extended  services  after  transition  in 
order  to  perform  this  work;  or 

(ii)  Transitional  employment  for 
individuals  with  the  most  severe 
disabilities  due  to  mental  illness. 

(Authority:  Section  7(18)  of  the  Act;  29 
U.S.C  706(18)(A)) 

(46)  Supported  employment  services 
means  ongoing  support  services  and 
other  appropriate  services  needed  to 
support  and  maintain  an  individual 
with  a  most  severe  disability  in 
supported  employmspt  that  are 
provided  by  the  desi^ated  State  unit — 

(i)  For  a  period  of  time  not  to  exceed 
18  months,  unless  under  special 
circumstances  the  eligible  individual 
and  the  rehabilitation  counselor  or 
coordinator  jointly  agree  to  extend  the 
time  in  order  to  achieve  the 
rehabilitation  objectives  identified  in 
the  individualized  written  rehabilitation 
program;  and 

(ii)  Following  transition,  as  post- 
employment  services  that  are 
unavailable  from  an  extended  services 
provider  and  that  are  necessary  to 
maintain  or  regain  the  job  placement  or 
advance  in  employment. 

(Authority:  Sections  7(34)  and  12(c)  of  the 
Act:  29  U.S.C.  706(34)  and  711(c)) 

(47)  Transition  services  means  a 
coordinated  set  of  activities  for  a 
student  designed  within  an  outcome- 
oriented  process  that  promotes 
movement  from  school  to  post-school 
activities,  including  postsecondary 
education,  vocational  training, 
integrated  employment  (including 
supported  employment),  continuing  and 
adult  education,  adult  services, 
independent  living,  or  community 
participation.  The  coordinated  set  of 
activities  must  be  based  upon  the 
individual  student's  needs,  taking  into 
account  the  student's  preferences  and 
interests,  and  must  include  instruction, 
community  experiences,  the 
development  of  employment  and  other 
post-school  adult  living  objectives,  and, 
if  appropriate,  acquisition  of  daily  living 
skills  and  functional  vocational 
evaluation.  Transition  services  must 
promote  or  facilitate  the 
accomplishment  of  long-term 
rehabilitation  goals  and  intermediate 
rehabilitation  objectives  identified  in 
the  student's  individualized  written 
rehabilitation  program  (IWRP). 


(Authority:  Section  7(35)  and  103(aMl4)  of 
the  Act;. 29  U.S.C.  706(35)  and  723(a)(14)) 

(48)  Transitional  employment,  as  used 
in  the  definition  of  "Supported 
employment,"  means  a  series  of 
temporary  job  placements  in 
competitive  work  in  integrated  settings 
with  ongoing  support  services  for 
individuals  with  the  most  severe 
disabilities  due  to  mental  illness.  In 
transitional  employment,  the  provision 
of  ongoing  support  services  must 
include  continuing  sequential  job 
placements  until  job  permanency  is 
achieved. 

(Authority:  Sections  7(18)  and  12(c)  of  the 
Act;  29  U.S.C  706(18)  and  711(c)) 

(49)  Transitioning  student  means  a 
student  who  is  an  eligible  individual  in 
accordance  with  the  requirements  of 

§  361.42(a)(1)  and  who  is  receiving 
transition  services  as  defined  in 
paragraph  (b)(47)  of  this  section. 
(Authority:  Section  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

(50)  Transportation  means  travel  and 
related  expenses  that  are  necessary  to 
enable  an  applicant  or  eligible 
individual  to  participate  in  any 
vocational  rehabilitation  service. 

(Authority:  Sections  12(c)  and  103(a)(10)  of 
the  Act;  29  U.S.C  711(c)  and  723(a)(10)) 

Note:  The  following  are  examples  of 
expenses  that  would  meet  the  definition  of 
transportation. 

Example:  Travel  and  related  expenses  for 
a  personal  care  attendant  or  aide  if  the 
services  of  that  person  are  necessary  to 
enable  the  applicant  or  eligible  individual  to 
travel  to  participate  in  any  vocational 
rehabilitation  service. 

Example:  Short-term  travel-related 
expenses,  such  as  food  and  shelter,  incurred 
by  an  applicant  participating  in  evaluation  or 
assessment  services  that  necessitates  travel. 

Example:  Relocation  expenses  incurred  by 
an  eligible  individual  in  connection  with  a 
job  placement  that  is  a  significant  distance 
from  the  eligible  individual's  current 
residence. 

Example:  The  purchase  and  repair  of 
vehicles,  including  vans,  but  not  the 
modification  of  these  vehicles,  as 
modification  would  be  considered  a 
rehabilitation  technology  service. 

(51)  Vocational  rehabilitation 
services — 

(i)  If  provided  to  an  individual,  means 
those  services  listed  in  §  361.48;  and 

(ii)  If  provided  for  the  benefit  of 
groups  of  individuals,  also  means  those 
services  listed  in  §  361.49. 

(Authority:  Sections  103(a)  and  (b)  of  the  Act; 
29  U.S.C  723(a)  and  (b)) 


Subpart  B— State  Plan  for  Vocational 
Rehabilitation  Servicas 

f  361.10    SulHntoaion,  approval,  and 
disapprovai  o(  ttie  Stale  plan. 

(a)  Purpose.  In  order  for  a  State  to 
receive  a  grant  under  this  part,  the 
designated  State  agency  shall  sulHnit  to 
the  Secretary,  and  obtain  approval  erf,  a 
State  plan  that  contains  a  description  of 
the  State's  vocational  rehabilitation 
services  program,  the  plans  and  policies 
to  be  followed  in  carrying  out  the 
program,  and  other  information 
requested  by  the  Secretary,  in 
accordance  with  the  requirements  of 
this  part. 

(b)  Separate  part  relating  to 
rehabilitation  of  individuals  who  are 
blind.  If  a  separate  State  agency 
administers  or  supervises  the 
administration  of  a  separate  part  of  the 
State  plan  relating  to  the  rehabilitation 
of  individuals  who  are  blind,  that  part 
of  the  State  plan  must  separately 
conform  to  all  requirements  under  this 
part  that  are  applicable  to  a  State  plan. 

(c)  Consolidated  rehabilitation  plan. 
The  State  may  choose  to  submit  a 
consolidated  rehabilitation  plan  that 
includes  the  State  plan  for  vocational 
rehabilitation  services  and  the  State's 
plan  for  its  program  for  persons  with 
developmental  disabilities.  The  State 
planning  and  advisory  council  for 
developmental  disabilities  and  the 
agency  administering  the  State's 
program  for  persons  with 
developmental  disabilities  must  concur 
in  the  submission  of  a  consolidated 
rehabilitation  plan.  A  consolidated 
rehabilitation  plan  must  comply  with, 
and  be  administered  in  accordance 
with,  the  Act  and  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act,  as  amended. 

(d)  Public  participation.  The  State 
shall  develop  the  State  plan  with  input 
from  the  public,  through  public 
meetings,  in  accordance  with  the 
reouirements  of  §  361.20. 

(e)  Duration.  TTie  State  plan  must 
cover  a  three-year  period  or,  with  the 
prior  approval  of  the  Secretary,  some 
other  period  that  corresponds  to  the 
period  for  which  the  Stale  submits  a 
plan  under  another  Federal  law,  such  as 
Part  B  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 

(f)  Submission  of  the  State  plan.  The 
State  shall  submit  the  State  plan  to  the 
Secretary  for  approval — 

(1)  No  later  than  July  1  of  the  year 
preceding  the  first  fiscal  year  for  which 
the  State  plan  is  submitted;  or 

(2)  Witn  the  prior  approval  of  the 
Secretary,  no  later  than  the  date  on 
which  the  State  is  required  to  submit  a 
State  plan  under  another  Federal  law. 
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(g)  Revisions  to  tbe  State  plan.  The 
State  shall  submit  tp  the  Secretary  for 
approval  revisions  to  the  State  plan  in 
accordance  with  the  requirements  of 
this  part  and  34  CFR  76.140. 

(h)  Interim  SttOe  plan.  The  Secretary 
may  require  a  Statel  to  submit  an  interim 
State  pten  for  a  period  of  less  than  three 
years  following  a  reauthorization  of  the 
Act  and  prior  to  th#  publication  of  final 
regulations. 

(i)  Approval.  The  Secretary  approves 
a  State  plan  and  retisions  to  the  State 
plan  that  conform  Ip  the  requirements  of 
this  part  and  section  101(a)  of  the  Act. 

(j)  Disapproval.  The  Secretary 
disapproves  a  Stats  plan  that  does  n/^ 
conftMin  to  the  requirements  of  this  part 
and  section  101(a)  of  the  Act.  in 
accordance  with  tfa(B<following 
procedures: 

(1)  Informal  resolution.  Prior  to 
disapproving  a  Stale  plan,  the  Secretary 
attempts  to  resolve>diisputes  infmnally 
%vith  State  offidab^ 

(2)  Notice.  If.  after  reasonable  effort 
has  been  made  to  resolve  the  dispute,  no 
resolution  has  beeq  reached,  the 
Secretary  provides  notice  to  the  State 
agency  of  the  intention  to  disapprove 
the  State  plan  and  i>f  the  opportunity  for 
a  hearing. 

(3)  State  plan  hetiring.  If  the  State 
agency  requests  a  hear^g,  the  Secretary 
designates  one  or  aore  individuals, 
either  from  the  Department  or 
elsewhere,  not  responsible  for  or 
connected  with  thd  administration  of 
this  program,  to  conduct  a  hearing  in 
accordance  with  the  provisions  of  34 
CFR  Part  81.  Subpart  A. 

(4)  Initial  decision.  The  hearing  officer 
issues  an  initial  detasion  in  accordance 
with  34  CTR  81.41, 

(5)  Petition  for  review  of  an  initial 
decision.  The  State  agency  may  seek  the 
Secretary's  review  of  the  initial  decision 
in  accordance  with  34  CFR  81.42. 

(6)  Review  by  the  Secretary.  The 
Secretary  reviews  the  initial  decision  in 
accordance  with  34  CFR  81.43. 

(7)  Final  decision  of  the  Department. 
The  final  decision  pf  the  Department  is 
made  in  accordance  with  34  CFR  81.44. 

(8)  Judicial  reviefv.  A  State  may 
appeal  the  Secretary's  decision  to 
disapprove  the  State  plan  by  filing  a 
petition  for  review  with  the  United 
States  Court  of  Apbeals  for  the  circuit  in 
which  the  State  is  jocated,  in 
accordance  with  section  107(d)  of  the 
Act. 

(Authority:  Sections  6. 101(a)  and  (b),  and 
107(d)  of  the  Act;  29  US.C.  705.  721(a)  and 
(b).  and  727(d)) 

f  361.11    wnhtwidtaig  of  funds. 

(a)  Basis  for  witMiolding.  The 
Secretary  may  withhold  or  limit 


payments  imder  sections  111,  124.  or 
632(a)  of  the  Act,  as  provided  by  section 
107(c)  and  (d)  of  the  Act.  if  the  Secretary 
determines  that — 

(1)  The  State  plan,  including  the 
supported  employment  supplement  and 
the  strategic  plan  supplement,  has  been 
so  changed  that  it  no  longer  conforms 
with  the  requirements  of  this  part  or  34 
CFR  part  363;  or 

(2)  In  the  administration  of  the  State 
plan,  there  has  been  a  failure  to  comply 
substantially  with  any  provision  of  that 
plan  or  a  program  improvement  plan 
established  in  accordance  with  section 
lUeoftheAct. 

(b)  Informal  resolution.  Prior  to 
withholding  or  limiting  payments  in 
accordance  with  this  section,  the 
Secretary  attempts  to  resolve  disputed 
issues  informally  with  State  officials. 

(c)  Notice.  If.  after  reasonable  effort 
has  been  made  to  resolve  the  dispute,  no 
resolution  has  bemi  reached,  the 
Secretary  provides  notice  to  the  State 
agency  of  the  intoition  to  withhold  or 
limit  payments  and  of  the  opportimity 
for  a  hearing. 

(d)  Withholding  hearing.  If  the  State 
agency  requests  a  hearing,  the  Secretary 
designates  one  or  more  individuals, 
either  from  the  Department  or 
elsewhere,  not  responsible  for  or 
connected  with  the  administration  of 
this  program,  to  conduct  a  hearing  in 
accordance  with  the  provisions  of  34 
CFR  part  81.  subpart  A. 

(e)  Initial  decision.  The  hearing  officer 
issues  an  initial  decision  in  accordance 
with  34  CFR  81.41. 

(0  Petition  for  review  of  an  initial 
decision.  The  State  agency  may  seek  the 
Secretary's  review  of  the  initial  decision 
in  accordance  with  34  CFR  81.42. 

(g)  Review  by  the  Secretary.  The 
Secretary  reviews  the  initial  decision  in 
accordance  with  34  CFR  81.43. 

(h)  Final  decision  of  the  Department. 
The  final  decision  of  the  Department  is 
made  in  accordance  with  34  CFR  81.44. 

(i)  fudicial  review.  A  State  may  appeal 
the  Secretary's  decision  to  withhold  or 
limit  payments  by  filing  a  petition  for 
review  with  the  U.S.  Court  of  Appeals 
for  the  circuit  in  which  the  State  is 
located,  in  accordance  with  section 
107(d)  of  the  Act. 

(Authority:  Sections  101(b),  107(c).  and 
107(d)  of  the  Act;  29  U.S.C  721(b).  727(c)(1) 
and  (2).  and  727(d)) 

State  Plan  Content:  Administration 

1361.12    Methods  of  administrallon. 

The  State  plan  must  assure  that  the 
State  agency,  and  the  designated  State  ^ 
unit  if  applicable,  employs  methods  of 
administration  found  necessary  by  the 
Secretary  for  the  proper  and  efficient 


administration  of  the  plan  and  for 
carrying  out  all  ftmctions  for  which  the 
State  is  responsible  under  the  plan  and 
this  part,  lliese  methods  must  include 
procedures  to  ensure  accurate  data 
collection  and  financial  accountability. 

(Authority:  Section  101(a)(6)  of  the  Act;  29 
U.S.C  721(a)(6)) 

$361.13    State  agency  tor  administralfcNi. 

(a)  Designation  of  State  agency.  The 
State  plan  must  designate  a  State  agency 
as  the  sole  State  agency  to  administer 
the  State  plan,  or  to  supervise  its 
administration  in  a  political  subdivision 
of  the  State  by  a  sole  local  agency,  in 
accordance  with  the  following 
requirements: 

(1)  General.  Except  as  provided  in 
paragraphs  (a)(2)  and  (3)  of  this  section, 
the  State  plan  must  provide  that  the 
designated  State  agency  is  one  of  the 
following  types  of  agencies: 

(i)  A  State  agency  that  is  an 
independent  State  commission,  board, 
or  other  agency  that  has  as  its  major 
function  vocational  rehabilitation  or 
vocational  and  other  rehabilitation  of 
individuals  with  disabilities. 

(ii)  The  State  agency  administering  or 
supervising  the  administration  of 
education  or  vocational  education  in  the 
State,  provided  that  it  includes  a 
vocational  rehabilitation  imit  as 
provided  in  paragraph  (b)  of  this 
section. 

(iii)  A  State  agency  that  includes  a 
vocational  rehabilitation  unit,  as 
provided  in  paragraph  (b)  of  this 
section,  and  at  least  two  other  major 
organizational  units,  each  of  which 
administers  one  or  more  of  the  State's 
major  programs  of  public  education, 
public  health,  public  welfare,  or  labor. 

(2)  American  Samoa.  In  the  case  of 
American  Samoa,  the  State  plan  must 
designate  the  Governor. 

(31  Designated  State  agpncyfor 
individuals  who  are  blind.  If  a  State 
commission  or  other  agency  that 
provides  assistance  or  services  to 
individuals  who  are  blind  is  authorized 
imder  State  law  to  provide  vocational 
rehabilitation  services  to  individuals 
who  are  blind,  and  this  commission  or 
agency  is  primarily  concerned  with 
vocational  rehabilitation  or  includes  a 
vocational  rehabilitation  unit  as 
provided  in  paragraph  (b)  of  this 
section,  the  State  plan  may  designate 
that  agency  as  the  sole  State  agency  to 
administer  the  part  of  the  plan  under 
which  vocationial  rehabilitation  services 
are  provided  for  individuals  who  are 
blind  or  to  supervise  its  administration 
in  a  political  subdivision  of  the  State  by 
a  sole  local  agency. 

(b)  Designation  of  State  unit.  (1)  If  the 
designated  State  agency  is  of  the  type 


specified  in  paragraph  (a)(l)(ii)  or 
(a)(l)(iii)  of  this  section,  or  if  the 
designated  State  agency  specified  in 
paragraph  (a)(3)  of  this  section  does  not 
have  as  its  major  function  vocational 
rehabilitation  or  vocational  and  other 
rehabilitation  of  individuals  with 
disabilities,  the  State  plan  must  assure 
that  the  agency  (or  each  agency  if  two 
agencies  are  designated)  includes  a 
vocational  rehabilitation  biu«au. 
division,  or  unit  that — 

(i)  Is  primarily  concerned  with 
vocational  rehabilitation  or  vocational 
and  other  rehabilitation  of  individuals 
with  disabilities  and  is  responsible  for 
the  administration  of  the  State  agency's 
vocational  rehabilitation  program  under 
the  State  plan,  including  those 
responsibilities  specified  in  paragraph 
(d)  of  this  section; 

(ii)  Has  a  full-time  director; 

(ill)  Has  a  staff,  at  least  90  percent  of 
whom  are  employed  full  time  on  the 
rehabilitation  woric  of  the  organizational 
unit;  and 

(iv)  Is  located  at  an  organizational 
level  and  has  an  organizational  status 
within  the  State  agency  comparable  to 
that  of  other  major  organizational  imits 
of  the  agency  or.  in  the  case  of  an 
agency  described  in  paragraph  (a)(l)(ii) 
of  this  section,  is  so  located  and  has  that 
status  or  has  a  director  who  is  the 
executive  officer  of  the  State  agency. 

(2)  In  the  case  of  a  State  that  nas  not 
designated  a  separate  State  agency  for 
individuals  who  are  blind,  as  provided 
for  in  paragraph  (a)(3)  of  this  section, 
the  State  may  assign  responsibility  for  - 
the  part  of  the  plan  under  which 
vocational  rehabilitation  services  are 
provided  to  individuals  who  are  blind 
to  one  organizational  unit  of  the 
designated  State  agency  and  may  assign 
responsibility  for  the  rest  of  the  plan  to 
another  organizational  unit  of  the 
designated  State  agency,  with  the 
provisions  of  paragraph  (b)(1)  of  this 
section  appljring  separately  to  each  of 
these  imits. 

(c)  Responsibility  for  administration. 
The  State  plan  must  assure  that  all 
decisions  afiiecting  eligibility  for 
vocational  rehabilitation  services,  the 
natiue  and  scope  of  available  services, 
and  the  provision  of  these  services  are 
made  by  the  designated  State  unit  or  the 
sole  local  agency  under  the  supervision 
of  the  State  unit.  This  responsibility 
may  not  be  delegated  to  any  other 
agency  or  individual. 

(Authority:  Sections  101(a)(1)  and  101(a)(2) 
of  the  Act;  29  U.S.C  721(a)(1)  and  721(a)(2)) 

§361.14   Sut>stitute  Stale  agency. 

(a)  General  provisions. 
(1)  If  the  Secretary  has  withheld  all 
funding  bom  a  State  under  §  361.11.  the 


State  may  designate  another  agency  to 
substitute  for  the  designated  State 
agency  in  carrying  out  the  State's 
program  of  vocational  rehabilitation 
services. 

(2)  Any  public  or  nonprofit  private 
organization  or  agency  within  the  State 
or  any  political  subdivision  of  the  State 
is  eligible  to  be  a  substitute  agency. 

(3)  The  substitute  agency  snail  submit 
a  State  plan  that  meets  the  requirements 
of  thispart. 

(4)  The  Secretary  makes  no  grant  to  a 
substitute  agency  until  the  Seoretary 
approves  its  plan. 

(b)  Substitute  agency  matching  share. 
The  Secretary  does  not  make  any 
payment  to  a  substitute  agency  unless  it 
has  provided  assurances  that  it  will 
contribute  the  same  matching  share  as 
the  State  would  have  been  required  to 
contribute  if  the  State  agency  were 
carrying  out  the  vocational 
rehabilitation  program. 

(Authority:  Section  107(cH3)  of  the  Act;  29 
U.S.C  727(c)(3)) 

§361.15    Local  adininiatralion. 

(a)  If  the  State  plan  provides  for  local 
administration,  it  must — 

(1)  Identify  each  local  agency; 

(2)  Assure  that  each  local  agency  is 
under  the  supervision  of  the  designated 
State  unit  and  is  the  sole  local  agency 
responsible  for  the  administration  of  the 
program  within  the  political  subdivision 
that  it  serves;  and 

(3)  Describe  the  methods  each  local 
agency  will  use  to  administer  the 
vocational  rehabilitation  program,  in 
accordance  with  the  State  plan. 

(b)  A  separate  local  agency  serving 
individuals  who  are  blind  may 
administer  that  part  of  the  plan  relating 
to  vocational  rehabilitation  of 
individuals  who  are  blind,  under  the 
supervision  of  the  designated  State  imit 
for  individuals  who  are  blind. 

(Authority:  Section  101(a)(1)(A)  of  the  Act; 
29  U.S.C  721(a)(1)(A))     ' 

$361.16    EsialMMMnent  of  an  indapendsnt 
commission  or  a  State  RaluibUitation 
Advisory  Council. 

(a)  General  requirement.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  the  State  plan  must  contain  one 
of  the  following  two  assurances: 

(1)  An  assurance  that  the  State  agency 
is  an  inde{)endent  State  conunission 
that— 

(i)  Is  primarily  concerned  with 
vocational  rehabilitation  or  vocational 
and  other  rehabilitation  services,  in 
accordlmce  with  §361. 13(a)(l)(i); 

(ii)  Is  consumer-controlled  by  persons 
who— 

tA)  Are  individuals  with  physical  or 
mental  impairments  that  substantially 
limit  major  life  activities;  and 


(B)  Represent  individuals  with  a 
broad  ranee  of  disabilities; 

(iii)  Includes  individuals  representing 
family  members,  advocates,  and 
authorized  representatives  of 
individuals  with  mental  impairments; 
and 

(iv)  Conducts  a  review  and  analysis  of 
the  efiiectiveness  of  and  consumer 
satisfaction  with  vocational 
rehabilitation  services  and  providers  in 
the  State,  in  accordance  with  the 
provisions  in  §  361.17(h)(3). 

(2)  An  assurance  that — 

(i)  The  State  has  established  a  State 
Rehabilitation  Advisory  Council 
(Council)  that  meets  the  requirements  of 
§361.17; 

(ii)  The  designated  State  unit  seeks 
and  seriously  considers,  on  a  regular 
and  ongoing  basis,  advice  from  the 
Council  regarding  the  development, 
implementation,  and  amendment  of  the 
State  plan,  the  strategic  plaa,  and  other 
poUcies  and  procedures  of  general 
applicability  pertaining  to  the  provision 
of  vocational  rehabilitation  services  in 
the  State; 

(iii)  The  designated  State  unit 
transmits  to  the  Council — 

(A)  All  plans,  reports,  and  other 
information  required  under  the  Act  to 
be  submitted  to  the  Secretary; 

(B)  Copies  of  all  written  policies, 
practices,  and  procedures  of  general 
applicability  provided  to  or  used  by 
rehabilitation  personnel;  and 

(C)  Copies  of  due  process  hearing 
decisions  in  a  manner  that  preserves  the 
confidentiality  of  the  participants  in  the 
hearings;  and 

(iv)  The  State  plan  summarizes 
annually  the  advice  provided  by  the 
Coimcil.  including  recommendations 
irom  the  annual  report  of  the  Council, 
the  survey  of  consumer  satisfaction,  and 
other  reports  prepared  by  the  Council, 
and  the  State  agency's  response  to  the 
advice  and  recommendations,  including 
the  manner  in  which  the  State  will 
modify  its  policies  and  procedures 
based  on  the  survey  of  consumer 
satisfaction  and  explanations  of  reasons 
for  rejecting  any  advice  or 
recommendations  of  the  Council. 

(b)  Exception  for  separate  State 
agency  for  individuals  who  are  blind.  In 
the  case  of  a  State  that  designates  a 
separate  State  agency,  under 
§  361.13(a)(3).  to  administer  the  part  of 
the  State  plan  under  which  vocational 
rehabilitation  services  are  provided  to 
individuals  who  are  blind,  the  State 
plan  must  contain  one  of  the  following 
four  assurances: 

(1)  An  assurance  that  an  independent 
commission  in  accordance  with 
paragraph  (a)(1)  of  this  section  is 
responsible  under  State  law  for 
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operating  or  overseeing  the  operation  of 
the  vocational  rehabilitation  program  of 
both  the  State  agency  that  administers 
the  part  of  the  Stite  plan  under  which 
vocational  rehabilitation  services  are 
provided  to  individuals  who  are  blind 
and  the  State  agency  that  administers 
the  ramainder  of  the  State  plan. 

(2)  An  assurante  that — 

(i)  An  independent  commission  that 
is  consumer-contirolled  by.  and 
represents  the  interests  d,  individuals 
who  are  blind  and  conducts  a  review 
'and  analysis  of  the  effectiveness  of  and 
oon«uner  satisfaction  with  vocational 
rehabilitation  services  and  providers,  in 
acoordancav%vith  the  provisions  of 
§  361.17(hK3).  is  responsible  under 
State  law  for  opiating,  or  overseeing 
the  operation  of,  the  vocational 
rehabilitation  pn)gram  in  the  State  far 
individuals  who  foe  blind;  and 

(ii)  An  independent  commission  that 
is  ccMisumer-canttDlled  in  accordance 
with  paragraph  («)(l)(i)  of  this  section 
and  conducts  a  review  and  analysis  of 
the  effsctiveness  of  and  consiuner 
satisfaction  with  vocational 
rehabilitation  services  and  providers,  in 
accordance  with  S  361.17(h)(3).  is 
responsible  under  State  law  for 
opwating,  or  overseeing  the  operation 
of,  the  vocational  rehabilitation  program 
in  the  State  for  al  individuals  with 
disabilities,  except  individuals  who  are 
bUnd. 

(3)  An  assurance  that — 

(i)  An  independent  commission  that 
is  consumer-controlled  by,  and 
represents  the  interests  of,  individuals 
who  are  blind  and  that  conducts  a 
review  and  analytsis  of  the  effiactiveness 
of  and  consumer  satisfaction  with 
vocational  rehabilitation  services  and 
providers,  in  accordance  with 
§  361.17(h)(3),  is  responsible  under 
State  law  for  ope(«ting,  or  overseeing 
the  operation  of,  |the  vocational 
rehabilitation  pregram  in  the  State  for 
individuals  who  are  blind;  and 

(ii)  The  State  has  established  a  State 
Rehabilitation  Advisory  Council  that 
meets  the  criteria  in  §  361.17  and  carries 
out  the  duties  of  a  Coimcil  with  respect 
to  functi(Mis  for,  and  services  provided 
to,  individuals  With  disabilities,  except 
for  individuals  vTho  axe  blind. 

(4)  An  assurance  that — 

(i)  An  independent  commission  that 
is  consumer-controlled  in  accordance 
with  paragraph  (e)(l)(i)  of  this  section 
and  conducts  a  review  and  analysis  of 
the  effectiveness!  of  and  consumer 
satisfaction  with^  vocational 
rehabilitation  services  and  providers,  in 
accordance  with  the  provisions  of 
§  361.17(h)(3),  is  responsible  under 
State  law  for  operating  or  overseeing  the 
operation  of  the  vocational 


rehabilitation  services  for  all 
individuals  in  the  State,  except 
individuals  who  are  blind;  and 

(ii)  The  State  has  established  a  State 
Rehabilitation  Advisory  Council  that 
meets  the  criteria  in  §  361.17  and  carries 
out  the  duties  of  a  Council  with  respect 
to  functions  for,  and  services  provided 
to,  individuals  who  are  blind. 

(Authority:  Sections  101(a)(32)  and 
101(aK36)  of  the  Act;  29  U.S.C  721(aM32) 
and  721(a)(36)) 


fM1.17    Requlraiiwnlafara 
fMaMNMIon  Advlaory  CouncU. 

If  the  State  plan  contains  an  assurance 
that  the  State  has  established  a  Council 
under  §  361.16(a)(2),  (b)(3)(ii),  or 
(b)(4)(ii),  the  State  plan  must  also 
contain  an  assurance  that  the  Council 
meets  the  following  requirements: 

(a)  Appointment.  (1)  The  members  of 
the  Council  shall  be — 

(i)  Appointed  by  the  Govemcv;  or 
(ii)  If  State  law  vests  appointment 
authority  in  an  entity  other  than,  or  in 
con)imction  with,  the  Governor  (such  as 
one  or  more  houses  of  the  State 
legisfature  or  an  independent  board  that 
hs0  general  appointm«it  authority), 
appointed  by  that  entity  or  entities. 
(2)  The  appointing  authority  shall 
select  members  of  the  Council  after 
soliciting  recommendations  firom 
representatives  of  organizations 
representing  a  broad  range  of 
individuals  with  disabilities  and 
organizations  interested  in  individuals 
%vith  disabilities. 

(b)  Composition.  (1)  General.  Except 
as  provided  in  paragraph  (b)(3)  of  this 
section,  the  Council  shall  be  composed 
of  at  least  13  members,  including — 

(i)  At  least  one  representative  of  the 
Statewide  Independent  Living  Council, 
who  must  be  the  chairperson  of,  or  other 
individual  recommended  by,  the 
Statewide  Independent  Living  Coimcil; 

(ii)  At  least  one.representative  of  a 
parent  training  and  information  center 
established  pursuant  to  section  631(e)(1) 
of  IDEA; 

(iii)  At  least  one  representative  of  the 
Client  Assistance  Pit^gram  (CAP), 
established  under  34  CFR  part  370,  who 
must  be  the  director  of,  or  other 
individual  reconunended  by,  the  CAP; 

(iv)  At  leest  one  vocational 
rehabilitation  counselor  with  knowledge 
of  and  experience  with  vocational 
rehabilitation  programs  who  serves  as 
an  ex  officio,  nonvoting  member  if 
employed  by  the  designated  State 
agency; 

(v)  At  least  one  representative  of 
community  rehabilitation  program 
service  providers; 

(vi)  Foiu-  representatives  of  business, 
industry,  and  labor; 


(vii)  Representatives  of  disability 
groups  that  include  a  cross  section  of — 

(A)  Individuals  with  physical, 
cognitive,  sensory,  and  mental 
disabilities;  and 

(B)  Parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  individuals  with 
disabilities  ^ho  have  difficulty 
representing  themselves  due  to  their 
disabilities: 

(viii)  Current  or  former  applicants  for, 
or  recipients  of,  vocational 
rehabilitation  services;  and 

(ix)  The  directs  of  the  designated 
State  unit  as  an  ex  officio,  nonvoting 
member. 

(2)  Employees  of  the  designated  State 
agency.  Employees  of  the  designated 
State  agency  may  serve  only  as 
nonvoting  members  of  the  Council. 

(3)  Composition  of  a  separate  Council 
for  a  separate  State  agency  for 
individuals  who  are  blind.  Except  as 
provided  in  paragraph  (b)(4)  of  this 
section,  if  the  State  establishes  a 
separate  Council  for  a  separate  State 
agency  for  individuals  who  are  blind, 
that  Coimcil  must — 

(i)  Conform  with  all  of  the 
composition  requirements  for  a  Council 
under  paragraph  (b)(1)  of  this  section, 
except  the  requirements  in  paragraph 
(b)(l)(vii),  unless  the  exception  in 
paragraph  (b)(4)  of  this  section  applies: 
and 

(ii)  Include — 

(A)  At  least  one  representative  of  a 
disability  advocacy  group  representing 
individuals  who  are  blind;  and 

(B)  At  least  one  parent,  family 
member,  guardian,  advocate,  or  - 
authorized  representative  of  an 
individual  who  is  blind,  has  multiple 
disabilities,  and  has  difficulty 
representing  himself  or  herself  due  to 
disabilities. 

(4)  Exception.  If  State  law  in  effect  on 
October  29. 1992  requires  a  separate 
Council  under  paragraph  (b)(3)  of  this 
section  to  have  fewer  than  13  members, 
the  separate  Council  is  deemed  to  be  in 
compliance  with  the  composition 
requirements  in  paragraphs  (b)(l)(vi) 
and  (b)(l)(viii)  of  this  section  if  it 
includes  at  least  one  representative  who 
meets  the  requirements  for  each  of  those 
paragraphs. 

(c)  Majority.  A  majority  of  the  Council 
members  shall  be  individuals  with 
disabilities  who  are  not  employed  by 
the  designated  State  unit. 

(d)  Chairperson.  The  chairperson 
shall  be — 

(1)  Selected  by  the  members  of  the 
Coimcil  from  among  the  voting 
members  of  the  Council,  subject  to  the 
veto  power  of  the  Governor;  or 


(2)  If  the  Governor  does  not  have  veto 
power  pursuant  to  State  law,  selected  by 
the  Governor,  or  by  the  Council  if 
required  by  the  Governor,  from  among 
the  voting  members  of  the  Council. 

(e)  Terms  of  appointment.  (1)  Each 
member  of  the  Council  shall  be 
appointed  for  a  term  of  no  more  than 
three  years  and  may  serve  for  no  more 
than  two  consecutive  foil  terms. 

(2)  A  member  appointed  to  fill  a 
vacancy  occurring  prior  to  the  end  of 
the  term  for  which  the  predecessor  was 
appointed  shall  be  appointed  for  the 
remainder  of  the  predecessor's  term. 

(3)  The  terms  of  service  of  the 
members  initially  appointed  must  be  for 
varied  numbers  of  years  to  ensure  that 
terms  expire  on  a  staggered  basis. 

(f)  Vacancies.  (1)  A  vacancy  in  the 
membership  of  the  Council  must  be 
filled  in  the  same  manner  as  the  original 
appointment. 

(2)  No  vacancy  affects  the  power  of 
the  remaining  members  to  execute  the 
duties  of  the  Council. 

(g)  Conflict  of  interest.  No  member  of 
the  Council  shall  cast  a  vote  on  any 
matter  that  would  provide  direct 
financial  benefit  to  the  member  or  the 
member's  organization  or  otherwise  give 
the  appearance  of  a  conflict  of  interest 
under  State  law. 

(h)  Functions.  The  Council  shall — 

(1)  Review,  analyze,  and  advise  the 
designated  State  unit  regarding  the 
performance  of  the  State  unit's    , 
responsibilities  under  this  part, 
particularly  responsibiUties  related  to — 

(i)  Eligibility,  including  order  of 
selection; 

(ii)  The  extent,  scope,  and 
effectiveness  of  services  provided;  and 

(iii)  Functions  performed  by  State 
agencies  that  affect  or  potentially  affect 
the  ability  of  individuals  with 
disabilities  to  achieve  rehabilitation 
goals  and  objectives  under  this  part; 

(2)  Advise  and,  at  the  discretion  of  the 
State  agency,  assist  the  State  unit  in  the 
preparation  of  applications,  the  State 
plan,  the  strategic  plan,  and 
amendments  to  the  plans,  reports,  needs 
assessments,  and  evaluations  required 
by  this  part: 

(3)  To  the  extent  feasible,  conduct  a 
review  and  analysis  of  the  effectiveness 
of,  and  consumer  satisfaction  with — 

(i)  The  fonctions  performed  by  State 
agencies  and  other  public  and  private 
entities  responsible  for  serving 
individuals  with  disabilities;  and 

(ii)  The  vocational  rehabilitation 
services  provided  by  State  agencies  and 
other  public  and  private  entities 
responsible  for  providing  vocational 
rehabilitation  services  to  individuals 
with  disabilities  from  funds  made 
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available  under  the  Act  or  through  other 
public  or  private  sources; 

(4)  Prepare  and  submit  to  the 
Governor,  or  appropriate  State  entity, 
and  to  the  Secretary  no  fater  than  90 
days  after  the  end  of  the  Federal  fiscal 
year  an  annual  report  on  the  status  of 
vocational  rehabilitation  programs 
operated  within  the  State  and  make  the 
report  available  to  the  public  through 
appropriate  modes  of  communication; 

(5)  Coordinate  with  other  councils 
within  the  State,  including  the 
Statewide  Independent  Living  Council 
established  under  34  CFR  part  364,  the 
advisory  panel  established  under 
section  613(a)(12)  of  IDEA,  the  State 
Planning  Council  described  in  section 
124  of  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act,  and 
the  State  mental  health  planning 
council  established  under  section 
1916(e)  of  the  Public  Health  Service  Act; 

(6)  Advise  the  designated  State  agency 
and  provide  for  coordination  and  the 
establishment  of  working  relationships 
between  the  designated  State  agency 
and  the  Statewide  Independent  Living 
Council  and  centers  for  independent 
living  within  the  State;  and 

(7)  Perform  other  comparable 
fonctions,  consistent  with  the  purpose 
of  this  part,  that  the  Council  determines 
to  be  appropriate. 

(i)  Resources. 

(1)  The  Council,  in  conjunction  with 
the  designated  State  unit,  shall  prepare 
a  plan  for  the  provision  of  resources, 
including  staff  and  other  personnel,  that 
may  be  necessary  for  the  Council  to 
carry  out  its  functions  under  this  part. 

(2)  In  implementing  the  resources 
plan,  the  Council  must  rely  on  existing 
resources  to  the  maximum  extent 
possible. 

(3)  Any  disagreements  between  the 
designated  State  unit  and  the  Council 
regarding  the  amount  of  resources 
necessary  must  be  resolved  by  the 
Governor  or  other  appointing  entity, 
consistent  with  paragraphs  (i)(l)  and  (2) 
of  this  section. 

(4)  The  Council  shall,  consistent  with 
State  law,  supervise  and  evaluate  the 
staff  and  personnel  that  are  necessary  to 
carry  out  its  fonctions. 

(5)  Those  staff  and  personnel  that  are 
assisting  the  Council  in  carrying  out  its 
functions  may  not  be  assigned  duties  by 
the  designated  State  unit  or  any  other 
agency  or  office  of  the  State  that  would 
create  a  conflict  of  Interest. 

(j)  Meetings.  The  Council  shall — 
(1)  Convene  at  least  four  meetings  a 
year  to  conduct  Council  business  that 
are  publicly  announced,  open  and 
accessible  to  the  public,  including 
individuals  with  disabilities,  unless 


there  is  a  valid  reason  for  an  executive 
session;  and 

(2)  Conduct  forums  or  hearings,  as 
appropriate,  that  are  publicly 
announced,  open  and  accessible  to  the 
public,  including  individuals  with 
disabilities. 

(k)  Compensation.  Funds 
appropriated  imder  Title  I  of  the  Act, 
except  foods  to  carry  out  sections  112 
and  130  of  the  Act,  may  be  used  to 
compensate  and  reimburse  the  expenses 
of  Council  members  in  accordance  with 
section  105(g)  of  the  Act. 

(Authority:  Section  105  of  the  Act;  29  U.S.C. 
725) 

§361.18    Comprehensive  system  of 
personnel  devetopment 

The  State  plan  must  describe  the 
procedures  and  activities  the  State 
agency  will  undertake  to  establish  and 
maintain  a  comprehensive  system  of 
personnel  development  designed  to 
ensure  an  adequate  supply  of  quaUfied 
rehabilitation  personnel,  including 
professionals  and  paraprofessionals,  for 
the  designated  State  unit.  If  the  State 
agency  has  a  State  Rehabilitation 
Advisory  Council,  this  description 
must,  at  a  minimum,  provide  for  the 
involvement  of  the  Council  in  the 
development  of  personnel  standards  in 
accordance  with  paragraph  (c)  of  this 
section.  This  description  must  also 
conform  with  the  following 
requirements: 

(a)  Data  system  on  personnel  and 
personnel  development.  The  State  plan 
must  describe  the  development  and 
maintenance  of  a  system  by  the  State 
agency  for  collecting  and  analyzing  on 
an  annual  basis  data  on  qualified 
personnel  needs  and  personnel 
development,  in  accordance  with  the 
following  requirements: 

(1)  Data  on  qualified  personnel  needs 
must  include — 

(i)  The  number  of  personnel  who  are 
employed  by  the  State  agency  in  the 
provision  of  vocational  rehabilitation 
services  in  relation  to  the  number  of 
individuals  served,  broken  down  by 
personnel  category; 

(ii)  The  number  of  personnel 
currently  needed  by  the  State  agency  to 
provide  vocational  rehabilitation 
services,  broken  down  by  personnel 
category;  and 

(iii)  Projections  of  the  number  of 
personnel,  broken  down  by  personnel 
category,  who  will  be  needed  by  the 
State  agency  to  provide  vocational 
rehabilitation  services  in  the  State  in 
five  years  based  on  projections  of  the 
number  of  individuals  to  be  served, 
including  individuals  with  severe 
disabilities,  the  number  of  personnel 
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expected  to  retire  or  leave  the  field,  and 
other  relevant  fadtors. 

(2)  Data  on  perfonnel  development 
must  include — 

(i)  A  list  of  the  Institutions  of  higher 
education  in  the  State  that  are  preparing 
vocational  rehab0itation  professionals, 
bytypeofpropaln; 

(ii)  The  number  of  students  enrolled 
at  each  of  those  institutions,  broken 
down  by  type  of  prosram;  and 

(iii)  Tne  number  oT  students  who 
graduated  diuingjthe  priw  year  firom 
each  of  those  institutions  with 
oeitiiication  or  licenstire.  or  with  the 
credentials  for  certification  or  licensure, 
tm>ken  down  by  the  personnel  category 
for  which  they  have  received,  or  have 
the  credentials  to  receive,  certification 
or  licensure. 

(b)  Plan  for  recruitment,  preparation, 
and  retention  of^alified  personnel. 
The  State  plan  m|ist  describe  the 
development,  updating,  and 
implementation  Of  a  plan  to  address  the 
current  and  proietted  needs  for 
personnel  who  are  qualified  in 
accordance  with  paragraph  (c)  of  this 
section.  The  plan  must  identify  the 
personnel  needs  based  aa  the  data 
collection  and  analysis  sj^em 
described  in  paragraph  (a)  of  this 
section  and  must  provide  for  the 
coordination  and  facilitation  of  efforts 
between  the  de8i|nated  State  unit  and 
institutions  of  higher  education  and 
professional  associations  to  recruit, 
prepare,  and  retain  personnel  who  are 
qualified  in  accordance  with  paragraph 
(c)  of  this  section,  including  personnel 
from  raincRity  backgrounds  and 
perscmnel  who  aie  individuals  with 
disabilities. 

(c)  Personnel  shndards.  (1)  The  State 
plan  must  include  the  State  agency's 
policies  and  desqribe  the  procedures  the 
State  agency  willi  undertake  to  establish 
and  maintain  sta|idards  to  ensure  that 
professional  and  paraprofessional 
personnel  needed  within  the  State  unit 
to  carry  out  this  ^rt  are  appropriately 
and  adequately  prepared  and  trained, 
including — 

(i)  Standards  tl^at  are  consistent  with 
any  national  or  State-approved  or 
recognized  certification,  licensing, 
registration,  or  ol^er  comparable 
requirements  (including  State  personnel 
requirements)  that  apply  to  the 
profession  or  discipline  in  which  that 
category  of  persormel  is  providing 
vocational  rehabilitation  services;  and 

(ii)  To  the  extent  those  standards  are 
not  based  on  the  highest  requirements 
in  the  State  applicable  to  that  profession 
or  discipline,  the  steps  the  State  is 
currently  taking  #nd  the  steps  the  State 
plans  to  take  to  retrain  or  hire  personnel 
to  meet  standards  that  are  based  on  the 


highest  requiremmts  in  the  State, 
including  measures  to  notify  State  unit 
personnel,  the  institutions  of  higher 
education  identified  under  paragraph 
(a)(2)(i)  of  this  section,  and  other  public 
agencies  of  these  steps  and  the  timelines 
for  taking  each  step. 
(2)  As  used  in  tUs  section — 
(i)  "Highest  requirements  in  the  State ' 
applicable  to  that  profession  or 
discipline"  means  the  highest  entry- 
level  academic  degree  or  equivalent 
experience  needed  for  any  national  or 
State-approved  or  recognized 
certification,  licensing,  registration,  or 
other  comparable  requirements  that 
apply  to  that  profisssion  or  discipline, 
llie  ciurent  requirements  of  all  State 
statutes  and  regulations  of  other 
agencies  in  the  State  applicable  to  that 
profession  or  discipline  must  be 
considered  and  must  be  kept  on  file  by 
the  designated  State  imit  and  available 
to  the  public. 

(ii)  "Profassion  or  discipline"  means 
a  specific  occupational  category, 
including  any  paraprofessional 
occupational  category,  that — 

(A)  Provides  rehabilitation  services  to 
individuals  with  disabilities; 

(B)  Has  been  established  or  designated 
by  the  State;  and 

(C)  Has  a  specified  scope  of 
responsibility. 

(d)  Staff  development.  (1)  The  State 
plan  must  include  the  State  agency's 
policies  and  describe  the  procedures 
and  activities  the  State  agency  will 
undertake  to  ensure  that  all  personnel 
employed  by  the  State  unit  receive 
appropriate  and  adequate  training, 
including  a  description  of— 

(i)  A  system  of  staff  development  for 
rehabilitation  professionals  and 
paraprofassionals  within  the  State  imit. 
particularly  with  respect  to 
rehabilitation  technology;  and 

(ii)  Procediires  for  acquiring  and 
disseminating  to  rehabilitation 
professionals  and  paraprofessionals 
within  the  designated  State  unit 
significant  knowledge  from  research  and 
other  sources,  including  procedures  for 
providing  training  regarding  the 
amendments  to  the  Rehabilitation  Act  of 
1973  made  by  the  Rehabilitation  Act 
Amendments  of  1992. 

(2)  The  specific  training  areas  for  staff 
development  must  be  based  on  the 
needs  of  each  State  unit  and  may 
include,  but  are  not  limited  to,  training 
with  respect  to  the  requirements  of  the 
Americans  with  Disabilities  Act,  IDEA, 
and  Social  Security  work  incentive 
programs,  training  to  facilitate  informed 
choice  under  this  program,  and  training 
to  improve  the  provision  of  services  to 
culturally  diverse  populations. 


(e)  Personnel  to  address  individual 
communication  needs.  The  State  plan 
must  desaibe  how  the  State  unit — 

(1)  Includes  among  its  peraonnel,  or 
obtains  the  services  of,  individuals  able 
to  communicate  in  the  native  languages 
of  applicants  and  eligible  individuals 
who  have  limited  English  speaking 
ability;  and 

(2)  Includes  among  its  peraonnel,  or 
ot^ains  the  services  of.  individuals  able 
to  communicate  with  applicants  and 
eligible  individuals  in  appropriate 
modes  of  commimication. 

(f)  Performance  evaluation  system. 
The  State  plan  must  describe  how  the 
system  for  evaluating  the  performance 
of  rehabilitation  counselora. 
coordinatore.  and  other  personnel  used 
in  the  State  unit  facilitates,  and  in  no 
way  impedes,  the  accomplishment  of 
the  purpose  and  policy  of  the  program 
as  described  in  sections  100(a)(2)  and 
100(a)(3)  of  the  Act.  including  the 
policy  of  serving,  among  others, 
individuals  with  the  most  severe 
disabilities. 

(g)  Coordination  with  personnel 
development  under  IDEA.  The  State 
plan  must  describe  the  procedures  and 
activities  the  State  agency  will 
undertake  to  coordinate  its 
comprehensive  system  of  personnel 
development  under  the  Act  with 
personnel  development  under  IDEA. 

(Authority:  Sections  101  (aK7)  and  (a)(3S)  of 
the  Act;  29  U.S.C  721  (a)(7)  and  (35)) 

Note:  Under  the  Act  and  the  regulations  in 
this  part,  the  State  agency  is  required  to 
collect  and  analyze  data  regarding  peraonnel 
needs  by  type  or  category  of  personnel.  The 
fiersonnel  data  must  be  collected  and 
analyzed  according  to  personnel  category 
breakdowns  that  are  based  on  the  major 
categories  of  staff  in  the  State  unit.  Similarly, 
the  data  from  institutions  of  higher  education 
must  be  broken  down  by  type  of  program  to 
correspond  as  closely  as  possible  with  the 
personnel  categories  of  the  State  unit. 

1361.19   Atnrmatlve  action  for  individuals 
with  disabllltlea. 

The  State  plan  must  assure  that  the 
State  agency  takes  affirmative  action  to 
employ  and  advance  in  employment 
qualified  individuals  with  disabilities. 

(Authority:  Section  101(a)(6)(A)  of  the  Act; 
29  U.S.C.  721(a)(6)(A)) 

§361.20    State  plan  deveiopment 

(a)  Public  participation  requirements. 
(1)  Plan  development  and  revisions.  The 
State  plan  must  assiue  that  the  State 
unit  conducts  public  meetings 
throughout  the  State  to  provide  all 
segments  of  the  public,  including 
interested  groups,  organizations,  and 
individuals,  an  opportunity  to  comment 
on  the  State  plan  prior  to  its 


development  and  to  comment  on  any 
revisions  to  the  State  plan. 

(2)  Notice  requirements.  The  State 
plan  must  assiue  that  the  State  unit, 
prior  to  conducting  public  meetings, 
provides  appropriate  and  sufficient 
notice  throughout  the  State  of  the 
meetings  in  accordance  with — 

(i)  State  law  governing  public 
meetings;  or 

(ii)  In  the  absence  of  State  law 
governing  public  meetings,  procedures 
developed  by  the  State  imit  in 
consultation  with  the  State 
Rehabilitation  Advisory  Council. 

(3)  Plan  revisions  based  on  consumer 
satisfaction  surveys.  The  State  plan 
must  describe  the  manner  in  which  the 
State  plan  will  be  revised  based  on  the 
results  of  consumer  satisfaction  surveys 
conducted  by  the  State  Rehabilitation 
Advisory  Coimdl  under  §  361.17(h)(3) 
or  by  the  State  agency  if  it  is  an 
independent  commission  in  accordance 
%vith  the  requirements  of  §  361.16. 

(b)  Special  consultation  requirements. 
The  State  plan  must  assure  that,  as 
appropriate,  the  State  unit  actively 
consults  in  the  development  and 
revision  of  the  State  plan  with  the  CAP 
director,  the  State  Rehabilitation 
Advisory  Council,  and.  as  appropriate, 
those  Indian  tribes,  tribal  organizations, 
and  native  Hawaiian  oiganizations  that 

.  represent  significant  numbera  of 
individuals  with  disabilities  within  the 
State.- 

(c)  Summary  of  public  comments.  The 
State  plan  must  include  a  summary  of 
the  public  comments  on  the  State  plan, 
including  comments  on  revisions  to  the 
State  plan  and  the  State  unit's  response 
to  those  comments. 

(d)  Appropriate  modes  of 
communication.  The  State  unit  shall 
provide,  through  appropriate  modes  of 
communication,  the  notices  of  the 
public  meetings,  any  materials 
furnished  prior  to  or  diuing  the  public 
meetings,  and  the  approved  State  plan. 

(Authority:  Sections  101(a)(20),  101(a)(23), 
101(a)(32),  and  105(c)(2)  of  the  Act;  29  U.S.C 
721(a)(20),  (23),  and  (32)  and  725(c)(2)) 

§361,21    Consultations  regarding  die 
adminlatraUon  of  the  State  plan. 

(a)  The  State  plan  must  assure  that,  in 
connection  with  matters  of  general 
policy  development  and 
implementation  arising  in  the 
administration  of  the  State  plan,  the 
State  unit  seeks  and  takes  into  accoimt 
the  views  of— 

(1)  Individuals  who  receive  vocational 
rehabilitation  services  or.  as 
appropriate,  the  individuals' 
representatives; 

(2)  Personnel  working  in  the  field  of 
vocational  rehabilitation; 


(3)  Providers  of  vocational 
rehabilitation  services; 

(4)  The  CAP  director;  and 

(5)  The  State  RehabilitatlcMi  Advisory 
Council,  if  the  State  has  a  Coimcil. 

(b)  The  State  plan  must  specifically 
describe  the  manner  in  which  the  State 
unit  will  take  into  account  the  views 
regarding  State  policy  and 
administration  of  the  State  plan  that  are 
expressed  in  the  consumer  satisfaction 
surveys  conducted  by  the  State 
Rehabilitation  Advisory  Council  imder 
§  361.17(h)(3)  or  by  the  State  agency  if 
it  is  an  independent  conunission  in 
accordance  with  the  requirements  of 
§  361.16(a)(1). 

(Authority:  Sections  101(a)(18),  101(a)(32), 
and  105(c)(2}  of  the  Act;  29  U.S.C  721(a)(18), 
721(a)(32),  and  725(c)(2)) 

§361.22    Cooperation  with  agencies 
responsible  for  transitioning  students. 

(a)  Transitioning  students  who  are 
receiving  special  education  services.  (1) 
General.  The  State  plan  must  contain 
plans,  policies,  and  procediues  that  are 
designed  to  facilitate  the  transition  of 
students  who  are  receiving  special 
education  services  from  the  provision  of 
a  free  appropriate  public  education 
under  the  responsibility  of  an 
educational  agency  to  the  provision  of 
vocational  rehabilitation  services  under 
the  responsibility  of  the  designated 
State  unit.  These  plans,  policies,  and 
procedures  must  be  designed  to 
facilitate  the  development  and 
accomplishment  of  long-term 
rehabilitation  goals,  intermediate 
rehabilitation  objectives,  and  goals  and 
objectives  related  to  enabling  a 
transitioning  student  to  live 
independendy  before  leaving  a  school 
setting,  to  the  extent  the  goals  and 
objectives  are  included  in  an 
individualized  education  program  of  the 
transitionine  student 

(2)  Formm  interagency  agreement. 
The  State  plan  must  assure  that  the 
State  unit  enters  into  formal  interagency 
agreements  with  the  State  education 
agency  and,  as  appropriate,  with  local 
education  agencies,  that  are  responsible 
for  the  free  appropriate  public  education 
of  transitioning  students  who  are 
receiving  special  education  services. 

(i)  Formal  interagency  agreements 
must,  at  a  minimum,  identify — 

(A)  Policies,  practices,  and  procedures 
that  can  be  coordinated  between  the 
agencies,  including  definitions, 
standards  for  eligibility,  policies  and 
procedures  for  making  referrals, 
procedures  for  outreach  to  and 
identification  of  youth  who  are 
receiving  special  education  services  and 
are  in  need  of  transition  services,  and 
procedures  and  timeframes  for 


evaluation  and  follow-up  of  those 
transitioning  students;  and         y 

(B)  The  roles  of  each  agency, 
including  provisions  for  determining 
State  lead  agencies  and  qualified 
personnel  responsible  for  transition 
services. 

(ii)  Formal  interagency  agreements 
may,  as  appronriate.  identify— 

(A)  Available  resources,  including 
sources  of  funds  for  the  development 
and  expansion  of  services; 

(B)  The  financial  responsibility  of 
each  agency  in  providing  services  to 
transitioning  students  who  are  receiving 
special  education  services,  consistent 
with  State  law; 

(C)  Procedures  for  resolving  disputes 
between  the  agencies  that  are  parties  to 
the  agreement;  and 

(D)  All  other  components  necessary  to 
ensiue  meaningful  cooperation  among 
agencies,  including  procedures  to 
facilitate  the  development  of  local  teams 
to  coordinate  the  provision  of  services 
to  individuals,  sharing  data,  and 
coordinating  joint  training  of  staff  in  the 
provision  of  transition  services. 

Note:  The  following  excerpt  from  page  33 
of  Senate  Report  No.  102-357  further  clarifies 
the  provision  of  transition  services  by  the 
State  vocational  rehabilitation  agency: 

The  committee  intends  that  students  with 
disabilities  who  are  eligible  for,  and  who 
need,  vocational  rehabilitation  services  will 
receive  those  services  as  soon  as  possible, 
consistent  with  Federal  and  State  law.  These 
provisions  are  nbt  intended  in  any  way  to 
shift  the  responsibility  of  service  delivery 
frtjm  education  to  rehabilitation  during  the 
transition  years.  School  officials  will 
continue  to  be  responsible  for  providing  a 
free  and  appropriate  public  education  as 
defined  by  the  lEP.  The  role  of  the 
rehabilitation  system  is  primarily  one  of 
planning  for  the  student's  years  after  leaving 
school.  (S.  Rep.  No.  357, 102d  Cong.,  2d. 
Sess.  33  (1992)) 

(b)  Transitioning  students  who  are  not 
receiving  special  education  services. 
The  State  plan  must  contain  plans, 
policies,  and  procedures,  including 
cooperation  with  appropriate  agencies,    * 
designed  to  ensiue  that  transitioning 
students  who  are  not  receiving  special 
education  services  have  access  to  and 
can  receive  vocational  rehabilitation 
services,  if  appropriate,  and  to  ensure 
outreach  to  and  identification  of  those 
individuals. 

(Authority:  Sections  101(a)(ll)(C),  101(aK24) 
and  101(a)(30)  of  the  Act;  29  U.S.C  721 
(a)(ll),  (a)(24).  and  (a)(30)) 

§361.23    CooparaUon  with  other  puMIc 
agandas. 

(a)  Coordination  of  services  with 
vocational  education  and  favits-Wagner- 
O'Day  programs.  The  State  plan  must 
assure  that  specific  arrangements  or 
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agreements  are  ma4e  for  the 
coordination  of  sertices  for  any 
individual  who  is  eligible  for  vocational 
rehabilitation  8ervi(»8  and  is  also 
eligible  for  services  tmder  the  Carl  D. 
Perkins  Vocational  «nd  Applied 
Tedmology  Education  Act  or  the  lavits- 
Wagner-O'Day  Act. 

(b)  Cooperation  with  other  Federal, 
State,  and  local  public  agencies 
providing  services  telated  to  the 
rehabilitation  of  individuals  with 
disabilities.  (1)  The  State  plan  must 
assure  that  the  State  unit  cooperates 
with  other  Federal,  State,  and  local 
public  agencies  providing  services 
related  to  the  rehattilitaticm  of 
individuals  with  disabilities,  including, 
as  ap|vopriate,  est4>lishing  interagency 
woridng  groups  or  entering  Into  other 
interagency  cooperative  agreements 
with,  and  using  the  services  and 
focilities  of— 

(i)  Federal  agencies  providing  services 
related  to  the  rehal|ilitation  of 
individuals  with  disabilities,  including 
the  Social  Security  Administration,  the 
Office  of  Workers'  p}mpensation 
Programs  of  the  Department  of  Labor, 
and  the  Departmem  of  Veterans  Aftairs; 
and 

(ii)  State  and  lodl  public  agencies 
providing  services  related  to  the 
rehabilitation  of  individuals  with 
disabilities,  including  State  and  local 
public  agencies  administering  the 
State's  social  services  and  hnancial 
assistance  programe  and  other  State 
programs  for  individuals  with 
disabilities,  such  as  the  State's 
developmental  disabilities  program, 
veterans  programs;  health  and  mental 
health  programs,  education  programs 
(including  adult  education,  higher 
education,  and  volitional  education 
programs),  workers'  compensation 
programs,  job  training  and  placement 
programs,  and  public  employment 
offices. 

(2)  Interagency  cooperation  under 
paragraph  (b)(1)  of  this  section,  to  the 
extent  practicable,  must  provide  for 
training  for  staff  oflthe  agencies  as  to  the 
availability,  benefits  of,  and  eligibility 
standards  for  vocational  rehabilitation 


between  agencies;  and  include  all 
additional  components  necessary  to 
ensure  meaningful  cooperation  and 
coordination. 

(c)  Reciprocal  referral  services  with  a 
separate  agency  for  individuals  who  are 
blind.  If  there  is  a  separate  State  unit  for 
individuals  who  are  blind,  the  State 
plan  must  assiue  that  the  two  State 
units  establish  reciprocal  referral 
services,  use  each  other's  services  and 
facilities  to  the  extent  feasible,  jointly 
plan  activities  to  improve  services  in  the 
State  for  individuals  with  multiple 
impairments,  including  visual 
impairments,  and  otherwise  cooperate 
to  provide  more  effective  services, 
including,  if  appropriate,  entering  into  a 
written  cooperative  agreement. 

(Authority:  Sections  101(a)(11)  and 
101(a}(22)  of  the  Act;  29  U.S.C  721(aKll) 
and  721(a)(22)) 

1361.24   Coordlnatton  wtth  the  Statowkto 
mdapendent  LMng  CouncH. 

The  State  plan  must  assure  that  the 
State  unit  will  coordinate  and  establish 
working  relationships  with  the 
Statewide  Independent  Living  Council 
established  imder  34  CFR  part  364  and 
with  independent  living  centers  within 
the  State. 

(Authority.  Section  101(a)(33)  of  the  Act;  29 
U.S.Q  721(aK33)) 


services. 


(3)  Interagency  oooperation  under 
paragraph  (b)(1)  oflthis  section  also 
must  identify  policies,  practices,  and 
procedures  that  can  be  coordinated 
among  the  agencies  (particularly 
definitions,  standees  for  eligibility,  the 
joint  sharing  and  Use  of  evaluations  and 
assessments,  and  procedures  for  making 
referrals):  identify  available  resources 
and  define  the  financial  responsibility 
of  each  agency  for  paying  for  necessary 
services  (consistent  with  State  law)  and 
procedxires  for  resolving  disputes 


f  361.25 

The  State  plan  must  assure  that 
services  provided  under  the  State  plan 
will  be  available  in  all  political 
subdivisions  of  the  State,  unless  a 
waiver  of  statewideness  is  requested 
and  approved  in  accordance  with 
§361.26. 

(Authority:  Section  101(a)(4)  of  the  Act;  29 
U.S.C  721(a)(4)) 

§361.26    Waiver  of  statewideness. 

(a)  Availability  The  State  unit  may 
provide  services  in  one  or  more  political 
subdivisions  of  the  State  that  increase 
services  or  expand  the  scope  of  services 
that  are  available  statewide  under  the 
State  plan  if— 

(1)  The  non-Federal  share  of  the  cost 
of  these  services  is  met  fit>m  funds 
provided  by  a  local  public  agency, 
including  hinds  contributed  to  a  local 
public  agency  by  a  private  agency, 
organization,  or  individual; 

(2)  The  services  are  likely  to  promote 
the  vocational  rehabilitation  of 
substantially  larger  numbers  of 
individuals  with  disabilities  or  of 
individuals  with  disabilities  with 
particular  types  of  impairments;  and 

(3)  The  State  incluoes  in  its  State 
plan,  and  the  Secretary  approves,  a 
request  for  a  waiver  of  the  statewideness 
requirement,  in  accordance  with  the 


requirements  of  paragraph  (b)  of  this 
section. 

(b)  Request  for  waiver.  The  request  for 
a  waiver  of  statewideness  must — 

(1)  Identify  the  types  of  services  to  be 
provided; 

(2)  Contaufi  a  written  assurance  from 
the  local  public  agency  that  it  will  make 
available  to  the  State  unit  the  non- 
Federal  share  of  funds; 

(3)  Contain  a  written  assurance  that 
State  unit  approval  will  be  obtained  for 
each  proposed  service  before  it  is  put 
into  effect;  and 

(4)  Contain  a  written  assurance  that 
all  other  State  plan  requirements, 
including  a  State's  order  of  selection 
requirements,  will  apply  to  all  services 
approved  imder  the  waiver. 

(Authority:  Section  101(a)(4)  of  the  Act;  29 
U.S.C  7Jl(aK4)) 

1361.27  Shared  funding  and 
administration  of  Joint  programs. 

(a)  In  order  to  carry  out  a  joint     ■ 
program  involving  shared  funding  and 
administrative  responsibility  with 
another  State  agency  or  a  local  public 
agency  to  provide  services  to 
individuals  with  disabilities,  the 
designated  State  unit  must  request 
approval  from  the  Secretary  in  the  State 
plan. 

(b)  If  a  proposed  joint  program  does 
not  comply  with  the  statewideness 
requirement  in  §  361.25,  the  State  unit 
shall  obtain  a  waiver  of  statewideness, 
in  accordance  with  §  361.26. 

(Authority:  Section  101(a)(lKA>of  the  Act; 
29  U.S.Q  721(a)(lKA)) 

5361.28  TMrd-partyoooparaOva 
arrangsmanta  involving  funda  from  other 
Dublie  aoBneies. 

(a)  If  the  designated  State  unit  enters 
into  a  third-party  cooperative 
arrangement  for  providing  or 
administering  vocational  rehabilitation., 
services  with  another  State  agency  or  a 
local  public  agency  that  is  furnishing 
part  or  all  of  the  non-Federal  share,  the 
State  plan  must  assure  that — 

(1)  The  services  provided  by  the 
cooperating  agency  are  not  the 
customary  or  typical  services  provided 
by  that  agency  but  are  new  services  that 
have  a  vocational  rehabiUtation  focus  or 
existing  services  that  have  been 
modified,  adapted,  expanded,  or 
reconfigured  to  have  a  vocational 
rehabilitation  focus; 

(2)  The  services  provided  by  the 
cooperating  agency  are  only  available  to 
applicants  for,  or  recipients  of,  services 
from  the  designated  State  unit; 

(3)  Program  expenditures  and  staff 
providing  services  under  the 
cooperative  arrangement  are  under  the 
administrative  supervision  of  the 
designated  State  unit;  and 


(4)  All  State  plan  requirements, 
including  a  State's  order  of  selection, 
will  apply  to  all  services  provided 
under  the  cooperative  program. 

(b)  If  a  thircT  party  cooperative 
agreement  does  not  comply  with  the 
statewideness  requirement  in  §361.25, 
the  State  unit  shall  obtain  a  waiver  of 
statewideness,  in  accordance  with 
§  361.26. 

(Authority:  Section  101(a)(1)(A)  of  the  Act; 
29  U.S.C.  721(a)(lKA)) 

1361.29    Statawida  studies  and 
avaiuationa. 

(a)  Statewide  studies.  The  State  plan, 
must  assure  that  the  State  unit  conducts 
continuing  statewide  studies  to 
determine  the  current  needs  of 
individuals  with  disabilities  within  the 
State  and  the  best  methods  to  meet 
those  needs.  The  continuing  statewide 
studies,  at  a  minimum,  must  include — 

(1)  A  triennial  comprehensive 
assessment,  as  part  of  the  development 
of  the  State  plan,  of  the  rehabilitation 
needs  of  individuals  with  severe 
disabilities  who  reside  in  the  State; 

(2)  A  review  of  the  effectiveness  of 
outreach  procedures  used  to  identify 
and  serve  individuals  with  disabilities 
who  are  minorities  and  individuals  with 
disabilities  who  are  unserved  and 
underserved  by  the  vocational 
rehabilitation  system; 

(3)  An  annual  analysis  of  the 
characteristics  of  individuals 
determined  to  be  ineligible  for  services 
and  the  reasons  for  the  ineligibility 
determinations;  and 

(4)  A  review  of  a  broad  variety  of 
methods  to  provide,  expand,  and 
improve  vocational  rehabilitation 
services  to  individuals  with  the  most 
severe  disabilities,  including 
individuals  receiving  supported 
employment  services  under  34  CFR  Part 
363. 

(b)  Annual  evaluation.  The  State  plan 
must  assure  that  the  State  unit  conducts 
an  aimual  evaluation  of  the 
effectiveness  of  the  State's  vocational 
rehabilitation  program  in  providing 
vocational  rehabilitation  and  supported 
employment  services,  especially  to 
individuals  with  the  most  severe 
disabilities.  The  annual  evaluation  must 
analyze  the  extent  to  which — 

(1)  The  State  has  achieved  the  goals 
and  priorities  established  in  the  State 
plan  and  annual  amendments  to  the 
plan; 

(2)  The  State  has  achieved  the 
objectives  of  the  strategic  plan  and 
revisions  to  the  plan  developed  under 
Subpart  D  of  this  part; 

(3)  The  State  is  in  compliance  with 
the  evaluation  standards  and 
performance  indicatora  established  by 


the  Secretary,  pursuant  to  section  106  of 
the  Act;  and 

(4)  The  State  unit  has  adopted  and  is 
implementing  procedures  and  activities 
to  improve  staff  effectiveness  and  has 
made  reasonable  progress  toward 
meeting  the  personnel  standards 
established  in  accordance  with 
§  361.18(c). 

(c)  Reporting  requirements.  (1)  The 
State  plan  must  describe  annually  those 
changes  that  have  been  adopted  in 
policy,  in  the  State  plan  and  its 
amendments,  and  in  the  strategic  plan 
and  its  amendments  as  a  result  of  the 
statewide  studies  and  the  annual 
program  evaluation. 

(2)  The  State  plan  must  contain  an 
annual  description  of  the  methods  used 
to  expand  and  improve  vocational 
rehabilitation  services  to  individuals 
with  the  most  severe  disabilities, 
including  the  State  unit's  criteria  for 
determining  which  individuals  are 
individuals  with  the  most  severe 
disabilities. 

(3)  The  State  unit  shall  submit 
summaries  or  copies  of  the  statewide 
studies  and  the  annual  evaluations  as 
attachments  to  the  State  plan. 

(d)  Role  of  the  State  Rehabilitation 
Advisory  Council.  The  State  plan  must 
assure  that  the  State  unit  seeks  the 
advice  of  the  State  Rehabilitation 
Advisory  Council,  if  the  State  has  a 
Council,  regarding  the  continuing 
statewide  studies  and  the  annual 
evaluation  and,  at  the  discretion  of  the 
State  agency,  seeks  assistance  from  the 
Council  in  the  preparation  and  analysis 
of  the  studies  and  evaluation. 

(Authority:  Sections  101(a)(5)  (A)  and  (B), 
101(a)(9)(D).  101(a)(15)  (B)  and  (D). 
101(a)(19).  and  105(c)(2)  of  the  Act;  29  U.S.Q 
721(a)  (5),  (9).  (15).  and  (19)  and  725(c)(2)) 

§361.30    Sarvicaa to apeciai groupa of 
Individuals  with  disabilities. 

(a)  CjvjV  employees  of  the  United 
States.  The  State  plan  must  assure  that 
vocational  rehabilitation  services  are 
available  to  civil  employees  of  the  U.S. 
Government  who  are  disabled  in  the 
line  of  duty,  under  the  same  terms  and  * 
conditions  applied  to  other  individuals 
with  disabilities. 

(b)  Public  safety  officers.  (1)  The  State 
plan  must  assure  that  special 
consideration  will  be  given  to  those 
individuals  with  disabilities  whose 
disability  arose  from  an  impairment 
sustained  in  the  line  of  duty  while 
performing  as  a  public  safety  officer  and 
the  immediate  cause  of  that  impairment 
was  a  criminal  act,  apparent  criminal 
act,  or  a  hazardous  condition  resulting 
directly  from  the  officer's  performance 
of  duties  in  direct  connection  with  the 
enforcement,  execution,  and 


administration  of  law  or  fire  prevention, 
firefighting,  or  related  public  safety 
activities. 

(2)  For  the  purposes  of  paragraph  (b) 
of  this  section,  "special  consideration" 
for  States  under  an  order  of  selection 
means  that  those  public  safety  officers 
who  meet  the  requirements  of  paragraph 
(b)(1)  of  this  section  must  receive 
priority  for  services  over  other  eligible 
individuals  in  the  same  priority 
category  of  the  order  of  selection. 

(3)  For  the  purposes  of  paragraph  (b) 
of  this  section,  "criminal  act"  means 
any  crime,  including  an  act,  omission, 
or  possession  under  the  laws  of  the 
United  States,  a  State,  or  a  unit  of 
general  local  government  that  poses  a 
substantial  threat  of  personal  injury, 
notwithstanding  that  by  reason  of  age, 
insanity,  intoxication,  or  otherwise,  the 
person  engaging  in  the  act,  omission,  or 
possession  was  legally  incapable  of 
committing  a  crime. 

(4)  For  the  purposes  of  paragraph  (b) 
of  this  section,  "public  safety  officer" 
means  a  person  serving  the  United 
States  or  a  State  or  unit  of  local 
government,  with  or  without 
compensation,  in  any  activity  pertaining 
to— 

(i)  The  enforcement  of  the  criminal 
laws,  including  highway  patrol,  or  the 
maintenance  of  civil  peace  by  the 
National  Guard  or  the  Armed  Forces; 

(ii)  A  correctional  program,  facility,  or 
institution  if  the  activity  is  potentially 
dangerous  because  of  contact  with 
criminal  suspects,  defendants, 
prisoners,  probationers,  or  parolees; 

(iii)  A  court  having  criminal  or 
juvenile  delinquent  jurisdiction  if  the 
activity  is  potentially  dangerous  because 
of  contact  with  criminal  suspects, 
defendants,  prisoners,  probationers,  or 
parolees;  or 

(iv)  Firefighting,  fire  prevention,  or 
emergency  rescue  missions. 

(c)  American  Indians.  (1)  The  State 
plan  must  assure  that  vocational 
rehabilitation  services  are  provided  to 
American  Indians  with  disabilities 
residing  in  the  State  to  the  same  extent 
that  these  services  are  provided  to  other 
significant  groups  of  individuals  with 
disabilities  residing  in  the  State. 

(2)  The  State  plan  also  must  assure 
that  the  designated  State  unit  continues 
to  provide  vocational  rehabilitation 
services,  including,  as  appropriate, 
services  traditionally  used  by  Indian 
tribes,  to  American  Indians  with 
disabilities  who  reside  on  reservations 
and  are  eligible  for  services  by  a  special 
tribal  program  under  34  CFR  part  371. 

(Authority:  Sections  7, 101(a)(13).  101(a)(20). 
and  130(b)(3)  of  the  Act;  29  U.S.Q  706. 
721(aHl3).  721(a)(20).  and  750(b)(3)) 
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The  State  plan  inist  assure  that,  in 
providing  vocatiofial  rehabilitation 
services,  public  at  other  vocational  or 
technical  training;  programs  or  other 
appropriate  comis unity  resources  are 
iMsd  to  the  maxiif  um  extent  feasible. 

(AuthOTity:  Section  S01(aKl2MA)  of  the  Act; 
29U.S.C721(«)(12)|A)) 

§361.32    UtMiaiioe  o(  pruAUiMklng 
orgMiinllona  for  of»-lh»lob  trMiIng  in 


The  State  plan  must  assure  that  the 
State  unit  has  thetauthority  to  enter  into 
contracts  with  profitmaidng 
organizations  for  the  purpose  of 
{mmding  on-the-tob  training  and 
related  programs  for  individuals  with 
disabilities  under  the  Projects  With 
Industry  program,  34  CFR  part  379,  if  it 
has  been  determined  that  they  are  better 
qualified  to  provide  needed  services 
than  nonprofit  agencies,  organizations, 
or  programs  in  the  State. 

(Authority:  Section  101(a)(21)  of  the  Act;  29 
U.S.C  721(aM21))    i 

1361.33    UlMzatfotiofeommunlty 


(a)  The  State  pten  must  assure  that  the 
designated  State  enit  uses  community 
rehabilitation  programs  to  the  maximiun 
extent  faesible  to  provide  vocational 
rehabilitation  services  in  the  most 
integrated  setting^  possible,  consistent 
with  the  informed  choices  of  the 
individuals. 

(b)  The  State  plan  must  contain  a 
description  of — 

(1)  The  capacity  and  effectiveness  of 
community  rehabilitation  programs, 
including  programs  under  the  Javits- 
Wagner-CDay  Aft,  based  on  the 
utilization  patterns  of  those  programs; 
and 

(2)  The  methods  used  to  ensiue  the 
appropriate  use  df  community 
rehabilitation  programs,  including 
methods  for  entering  into  agreements 
with  the  operators  of  those  programs 
and  for  entering  into  cooperative 
agreements  with  private  nonprofit 
vocational  rehabflitation  service 
providers.  | 

(Authority;  Sectione  101(aK5)(A). 
t01(aKl2)(B),  101(«)(15)(B),  101(a){27).  and 
101(a)(28)  of  the  A«t:  29  U.S.C  721(a)  (5). 
(12),  (15).  (27),  and' (28)) 

1361^   Supported  employment  plan. 

(a)  The  State  plan  must  assure  that  the 
State  has  an  acc»|)table  plan  imder  34 
CFR  part  363  that  provides  for  the  use 
of  funds  under  that  part  to  supplement 
funds  imder  this  part  for  the  cost  of 
services  leading  to  supported 
employment 


UMI 


(b)  The  supported  employment  plan, 
including  annual  revisions,  must  be 
submitted  as  a  supplement  to  the  State 
plan.  '■  ■-.'-^i-- 

(Authority:  Sections  101(a)(25)  and  63S(a)  of 
the  Act;  29  U.S.G.  721(a)(25)) 

{361.39    Strategic  plea 

(a)  The  State  plan  must  assiue  that  the 
State— 

(1)  Has  developed  and  implemented  a 
strategic  plan  for  expanding  and 
improving  vocational  rehabilitation 
services  for  individuals  with  disabilities 
on  a  statewide  basis  in  accordance  %vith 
subpart  D  of  this  part;  and 

(2)  Will  use  at  least  1.5  percent  of  its 
allotment  under  this  program  for 
ffiq>ansion  and  improvement  activities 
in  accordance  with  §  361.73(b). 

(b)  The  strategic  plan  must  be 
submitted  as  a  supplement  to  the  State 
plan. 

(Authority:  Sections  101(a)(34)  and  120  of  the 

Act;  29  U.S.C.  721(a)(34)  and  740) 

f  361.36    tneaervedl 

1361.37    EstaMMMnant  and  makilananee 
of  NifomwHon  and  refsnel  raeourae& 

(a)  General  provisions.  The  State  plan 
must  assure  that — 

(1)  The  designated  State  unit  will 
establish  and  maintain  informaticm  and 
referral  programs  adequate  to  ensure 
that  individuals  with  disabilities  writhin 
the  State  are  given  accurate  information 
about  State  vocational  rehabilitation 
services,  independent  living  services, 
vocational  rehabilitation  services 
available  fitim  other  agencies, 
organizations,  and  community 
rehabilitation  programs,  and,  to  the 
extent  possible,  other  Federal  and  State 
services  and  programs  that  assist 
individuals  with  disabilities,  including 
client  assistance  and  other  protection 
and  advocacy  programs; 

(2)  The  State  unit  will  refer 
individuals  with  disabilities  to  other 
appropriate  Federal  and  State  programs 
that  might  be  of  benefit  to  them;  and 

(3)  The  State  unit  will  use  existing 
information  and  referral  systems  in  the 
State  to  the  greatest  extent  possible. 

(b)  Appropriate  modes  of 
communication.  The  State  plan  further 
must  assure  that  information  and 
referral  programs  use  appropriate  modes 
of  communication. 

(c)  Special  Circumstances.  If  the  State 
unit  is  operating  imder  an  order  of 
selection  for  services,  the  State  unit  may 
elect  to  establish  an  expanded 
information  and  referral  program  that 
includes  referral  for  job  placements  for 
those  eligible  individuals  who  axe  not  in 
the  priority  category  or  categories  to 
receive  vocational  rehabilitation 


services  under  the  State's  order  of 
selection.  If  a  State  unit  elects  to 
establish  this  kind  of  program,  the  State 
plan  must  ipclude— 

(1)  A  description  of  how  the 
expanded  information  and  referral 
program  will  be  established  and  how  it 
will  function,  including  the  level  of 
commitment  of  State  im,it  staff  and 
resources; 

(2)  An  assurance  that,  in  carrying  out 
this  program,  the  State  imit  will  not  use 
case  services  funds  that  are  needed  to 
provide  vocational  rehabilitation 
services  under  individualized  written 
rehabilitation  programs  for  eligible 
individuals  in  the  priority  category  or 
categories  receiving  services  under  the 
State  unit's  order  of  selection;  and 

(3)  A  description  of  the  method  to  be 
used  by  the  State  imit  to  track  the 
results  of  the  expanded  information  and 
referral  program,  including  the  State 
unit's  procedures  for  identifying  those 
eligible  individuals  who  achieve  an 
employment  outcome  through 
participation  in  the  expanded 
information  and  referral  program. 

(Authority:  Section  101(aH22)  of  the  Act;  29 
U.S.C  721(a)(22)) 


1361.38   Protection,  use,  and 


(a)  General  provisions. 

(1)  The  State  plan  must  assure  that  the 
State  agency  and  the  State  unit  will 
adopt  and  implement  policies  and 
procedures  to  safiaguaid  the 
confidentiality  of  all  personal 
information,  including  photographs  and 
lists  of  names.  These  policies  and 
procedures  must  assure  that — 

(i)  Specific  safeguards  protect  current 
and  stored  personal  information; 

(ii)  All  applicants  and  eligible 
individuals  and,  as  appropriate,  those 
individuals'  representatives,  service 
providers,  cooperating  agencies,  and 
interested  persons  are  informed  through 
appropriate  modes  of  communication  of 
the  confidentiality  of  personal 
information  and  the  conditions  for 
accessing  and  releasing  this 
information; 

(iii)  All  applicants  or  their 
representatives  are  informed  about  the 
State  unit  need  to  collect  personal 
information  and  the  policies  governing 
its  use,  including — 

(A)  Identification  of  the  authority 
under  which  information  is  collected; 

(B)  Explanation  of  the  principal 
purposes  for  which  the  State  unit 
intends  to  use  or  release  the 
information; 

(C)  Explanation  of  whether  providing 
requested  informaticai  to  the  State  unit 
is  mandatory  or  voluntary  and  the 


offsets  of  not  providingrequested 
information; 

(D)  Identification  of  those  situations 
in  which  the  State  unit  requires  or  does 
not  require  informed  written  consent  of 
the  individual  before  information  may 
be  released;  and 

(E)  Identification  of  other  agencies  to 
which  information  is  routinely  released; 

(iv)  An  explanaticm  of  State  policies 
and  procedures  affiacting  personal 
information  will  be  provided  to  each 
individual  in  that  individual's  native 
language  or  through  the  appropriate 
mode  of  communication;  and 

(v)  These  policies  and  procedures 
provide  no  fewer  protections  for 
individuals  than  State  laws  and 
regulations. 

(2)  The  State  unit  may  establish 
reasonable  fees  to  cover  extraordinary 
costs  of  duplicating  records  or  making 
extensive  seerches  and  shall  establish 
policies  and  procediues  governing 
access  to  records. 

(b)  State  program  use.  All  personal 
information  in  the  possession  of  the 
State  agency  or  the  designated  State.imit 
must  be  used  only  for  the  purposes 
directly  connected  with  the 
administration  of  the  vocational 
rehabilitation  program.  Information 
containing  identifiable  personal 
information  may  not  be  shared  with 
advisory  or  other  bodies  that  do  not 
have  official  responsibility  for 
administration  of  the  program.  In  the 
administration  of  the  program,  the  State 
nait  may  obtain  personal  information 
from  service  providere  and  cooperating 
agencies  under  assurances  that  the 
information  may  not  be  further 
divulged,  except  as  provided  under 
paragraphs  (c).  (d).  and  (e)  of  this 
section. 

(c)  Release  to  applicants  and  eligible 
individuals.  (1)  Except  as  provided  in 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section,  if  requested  in  writing  by  an 
applicant  or  eligible  individual,  the 
^te  unit  shall  release  all  requested 
infmnation  in  that  individual's  record 
of  services  to  the  individual  or  the 
individual's  reprasmitative  in  a  timely 
manner. 

(2)  Medical,  psychological,  or  other 
information  that  the  State  unit 
determines  may  be  harmful  to  the 
individual  may  not  be  released  directly 
to  the  individual,  but  must  be  provided 
through  a  third  party  chosen  by  the 
individual,  which  may  include,  among 
others,  an  advocate,  a  femily  member,  or 
a  qualified  medical  or  mental  health 
profiassional. 

(3)  If  personal  information  has  been 
obtained  bom  another  agency  or 
organization,  it  may  be  released  only  by. 


or  under  the  conditions  est^lished  by, 
the  other  agency  ot  organization. 

(d)  Release  for  audit,  evaluation,  and 
research.  Personal  information  may  be 
released  to  an  organization,  agency,  or 
individual  engaged  in  audit,  evaluation, 
or  research  only  for  purposes  directly 
connected  with  the  administration  of 
the  vocational  rehabilitation  program,  or 
for  purposes  that  would  significantly 
improve  the  quality  of  life  for  applicants 
and  eligible  individuals  and  only  if  the 
organization,  agency,  or  individual 
assures  that — 

(1)  The  information  will  be  used  only 
for  the  purposes  for  which  it  is  being 
provided; 

(2)  The  information  will  be  released 
only  to  peraons  officially  connected 
with  the  audit,  evaluation,  or  research; 

(3)  The  information  will  not  be 
released  to  the  involved  individual; 

(4)  The  information  will  be  managed 
in  a  manner  to  safeguard  confidentiality; 
and 

(5)  The  final  product  will  not  reveal 
any  personal  identifying  information 
without  the  informed  written  consent  of 
the  involved  individual  or  the 
individual's  representative. 

(e)  Release  to  other  programs  or 
authorities.  (1)  Upon  receiving  the 
informed  written  consent  of  the 
individual  or,  if  appropriate,  the 
individual's  representative,  the  State 
unit  may  release  personal  information  to 
another  agency  or  organization  for  its 
program  purposes  only  to  the  extent  that 
the  information  may  be  released  to  the 
involved  individual  or  the  individual's 
representative  and  only  to  the  extent 
that  the  other  agency  or  organization 
demonstrates  that  the  information 
requested  is  necessary  for  its  program. 

(2)  Medical  or  psydiological 
information  that  the  State  imit 
determines  may  be  harmful  to  the 
individual  may  be  released  if  the  other 
agency  or  organization  assures  the  State 
unit  that  the  information  will  be  used 
only  for  the  purpose  for  which  it  is 
being  provided  and  will  not  be  further 
released  to  the  individual. 

(3)  The  State  unit  shall  release 
personal  information  if  required  by 
Federal  law  or  regulations. 

(4)  The  State  unit  shall  release 
pereonal  information  in  response  to 
investigations  in  connection  with  law 
enforcement,  fraud,  or  abuse,  unless 
expressly  prohibited  by  Federal  or  State 
laws  or  regulations,  and  in  response  to 
an  order  issued  by  a  judicial  officer. 

(5)  The  State  unit  also  may  release 
personal  information  in  order  to  protect 
the  individual  or  others  if  the  individual 
poses  a  threat  to  his  or  her  safety  or  to 
the  safety  of  othere. 


(Authority:  Sactians  12(c)  and  101(a)(«HA)  of 
the  Act;  29  V.SXl.  711(c)  and  721(aH6KA)) 


(361.39   StilMinpoeed  feQwrements. 

The  State  plan  must  assure  that  the 
designated  State  unit  identifies  upon 
request  those  regulations  and  policies 
relating  to  the  administration  or 
operation  of  its  vocational  rehabilitatiiMi 
program  that  are  State-imposed, 
including  any  regulations  or  policy 
based  on  State  intmpretation  of  any 
Federal  law,  regulations,  or  guideline. 

(Authority:  Section  17  of  the  Act;  29  U.S.C 
716) 


1361.40 

The  State  plan  must  assure  that  the 
State  unit — 

(a)  Will  submit  reports  in  the  form 
and  detail  and  at  the  time  required  by 
the  Secretary,  including  reports  required 
under  sections  13, 14,  and  101(a)(10)  of 
the  Act;  and 

(b)  Will  comply  with  any 
requirements  necessary  to  ensure  the 
correctness  and  verification  of  those 
reports. 

(Authwity:  Section  lOKaHlO)  of  the  Act;  29 
U.S.C  721(aKlO))  ^ 

State  Plan  Content:  Provision  and 
Saqte  of  Services 

§361.41    Proceeaing  raferale  and 

(a)  Referrals.  The  State  plan  must 
assiue  that  the  designated  State  unit  has 
established  and  implemented  standards 
for  the  prompt  and  equitable  handling 
of  referrals  of  individuals  for  vocational 
rehabilitation  services.  The  standards 
must  include  timelines  for  making  good 
feith  efforts  to  inform  these  individuals 
of  application  requirements  and  to 
gather  information  necessary  to  initiate 
an  assessment  for  determining  eligibility 
and  priority  for  services. 

(b)  Applications.  (1)  The  State  plan 
must  assure  that  once  an  individual  has 
submitted  an  application  for  vocational 
rehabilitation  services,  an  eligibility 
determination  will  be  made  within  60 
days,  unless — 

(i)  Exceptional  and  unforeseen 
circumstances  beyond  the  control  of  the 
agency  preclude  a  determination  within 
60  days  and  the  individual  is  so  notified 
and  agrees  that  an  extension  of  time  is 
warranted;  or 

(ii)  An  extended  evaluation  is 
necessary,  in  accordance  with 
§  361.42(d). 

(2)  An  individual  is  considered  to 
have  submitted  an  application  when  the 
individual  or  the  individual's 
representative,  as  appropriate,  has 
completed  and  signed  an  agency 
application  form  or  has  otherwise 
requested  services  and  has  provided 
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informaticMi  necessary  to  initiate  an 
assessment  to  detelmine  eligibility  and 
priority  for  servicef . 

(3)  The  designate  State  unit  shall 
ensure  that  its  application  forms  are 
widely  available  throughout  the  State. 

(Authority:  Sections  t01(a)(6MA)  and 
102(aHS}(A)  of  the  Adt;  29  U.S.C  721(aX6)(A) 
and  722(a)(5j(A)) 

§  361.42    AMMWiMfit  for  delM' mining 
•NoMMy  and  prtortty  for  eervtees. 

The  State  plan  nijast  assure  that,  in 
order  to  determine  vrhether  an 
individual  is  eligible  for  vocational 
rehabilitation  services  and  the 
individual's  priority  under  an  order  of 
selection  for  services  (if  the  State  is 
operating  under  aniorder  of  selection), 
the  designated  Stat^  unit  will  conduct 
an  assessment  for  determining  eligibility 
and  priority  for  services.  The 
assessment  must  be  conducted  in  the 
most  integrated  setting  possible, 
consistent  with  the  individual's  needs 
and  informed  choice,  and  in  accordance 
with  the  following  provisions: 

(a)  EUffbility  requirements.  (1)  Basic 
requirements.  The  State  plan  must 
assure  that  the  State  unit's 
determination  of  ait  applicant's 
eligibility  for  vocational  rehabilitation 
services  is  based  only  on  the  following 
requirements: 

(i)  A  determination  that  the  applicant 
has  a  physical  or  mental  impairment,  as 
d^ermined  by  qualified  personnel 
licensed  or  certified  in  accordance  with 
State  law  or  regulation. 

(ii)  A  determination  that  the 
applicant's  physical  or  mental 
impairment  constitutes  or  results  in  a 
substantial  impedifient  to  employment 
for  the  applicant. 

(iii)  A  determination,  in  accordance 
with  paragraph  (a)C2)  of  this  section, 
that  the  applicant  can  benefit  in  terms 
of  an  employment  outcome  from  the 
provision  of  vocational  rehabilitation 
services. 

(iv)  A  determination  that  the 
applicant  requires  Vocational 
rehabilitation  services  to  prepare  for, 
enter  into,  engage  in,  or  retain  gainful 
employment  consistent  with  the 
applicant's  strengt&s,  resources, 
priorities,  concerns,  abilities, 
capabilities,  and  informed  choice. 

(2)  Presumption  pf  benefit.  The  State 
plan  must  assure  that  the  designated 
State  unit  will  presume  that  an 
applicant  who  meats  the  eligibility 
requirements  in  paragraphs  (a)(1)  (i)  and 
(ii)  of  this  section  oan  benefit  in  terms 
of  an  employment  outcome  unless  it 
determines,  based  pn  clear  and 
convincing  evidence,  that  the  applicant 
is  incapable  of  benefitting  in  terms  of  an 


employment  outcome  from  vocational 
rehabilitation  services. 

(3)  Limited  presumption  for  SiKial 
Security  beneficiaries.  The  State  plan 
must  assure  that,  if  an  applicant  has 
appropriate  evidence,  such  as  an  award 
letter,  that  establishes  the  applicant's 
eligibility  for  Social  Security  benefits 
under  Title  II  or  Title  XVI  of  the  Social 
Seciuity  Act,  the  designated  State  unit 
will  presume  that  the  applicant — 

(i)  Meets  the  eligibility  requirements 
in  paragraphs  (a)(1)  (i)  and  (ii)  of  this 
section;  and 

(ii)  Has  a  severe  physical  or  mental 
impairment  that  seriously  limits  one  or 
more  functional  capacities  in  terms  of 
an  employment  outcome. 

(b)  Prohibited  factors.  The  State  plan 
must  assure  that — 

(1)  No  duration  of  residence 
requirement  is  imposed  that  excludes 
from  services  any  applicant  who  is 
present  in  the  State; 

(2)  No  applicant  or  group  of 
applicants  is  excluded  or  found 
ineligible  solely  on  the  basis  of  the  type 
of  disabiUty; 

(3)  The  eligibility  requirements  are 
applied  without  regard  to  the  age, 
gender,  race,  color,  creed,  or  national 
origin  of  the  applicant;  and 

(4)  Tlie  eligibility  requirements  are 
applied  without  regard  to  the  particular 
service  needs  or  anticipated  cost  of 
services  required  by  an  applicant  or  the 
income  level  of  an  applicant  or 
applicant's  family. 

ic)  Review  ana  assessment  of  data  for 
eliffbility  determination.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  designated  State  unit  shall 
base  its  determination  of  each  of  the 
basic  eligibility  requirements  in 
paragraph  (a)  of  this  section  on — 

(1)  A  review  and  assessment  of 
existing  data,  including  counselor 
observations,  education  records, 
infcmnation  provided  by  the  individual 
or  the  individual's  family,  information 
used  by  the  Social  Security 
Administration,  and  determinations 
made  by  officials  of  other  agencies;  and 

(2)  To  the  extent  existing  data  do  not 
describe  the  current  functioning  of  the 
individual  or  are  unavailable, 
insufficient,  or  inappropriate  to  make  an 
eligibility  determination,  an  assessment 
of  additional  data  resulting  from  the 
provision  of  vocational  rehabilitation 
services,  including  assistive  technology 
devices  and  services  and  worksite 
assessments,  that  are  necessary  to 
determine  whether  an  individual  is 
eligible. 

id)  Extended  evaluation  for 
individuals  with  severe  disabilities.  (1) 
Prior  to  any  determination  that  an 
individual  with  a  severe  disability  is 


incapable  of  benefitting  from  vocational 
rehabilitation  services  in  terms  of  an 
employment  outcome  because  of  the 
severity  of  that  individual's  disability, 
the  State  unit  shall  conduct  an  extended 
evaluation  to  determine  whether  or  not 
there  is  clear  and  convincing  evidence 
to  support  such  a  determination. 

(2)  During  the  extended  evaluation 
period,  which  may  not  exceed  18 
months,  vocational  rehabilitation 
services  must  be  provided  in  the  most 
integrated  setting  possible,  consistent 
with  the  informed  choice  of  the 
individual. 

(3)  During  the  extended  evaluation 
period,  the  State  unit  shall  develop  a 
written  plan  for  determining  eligibility 
and  for  determining  the  nature  and 
scope  of  services  required  to  achieve  an 
employment  outcome.  The  State  unit 
may  provide  during  this  period  only 
those  services  that  are  necessary  to 
make  these  two  determinations. 

(4)  The  State  unit  shall  assess  the 
individual's  progress  as  frequently  as 
necessary,  but  at  least  once  every  90 
days,  during  the  extended  evaluation 
period. 

(5)  The  State  imit  shall  terminate 
extended  evaluation  services  at  any 
point  during  the  18-month  extended 
evaluation  period  if  the  State  unit 
determines  that — 

(i)  There  is  sufficient  evidence  to 
conclude  that  the  individual  can  benefit 
from  the  provision  of  vocational 
rehabilitation  services  in  terms  of  an 
employment  outcome;  or 

(li)  "rherB  is  clear  and  convincing 
evidence  that  the  individual  is 
incapable  of  benefitting  from  vocational 
rehabilitation  services  in  terms  of  an 
employment  outcome. 

(e)  Data  for  determination  of  priority 
for  services  under  an  order  of  selection. 
If  the  State  unit  is  operating  under  an 
order  of  selection  for  services,  as 
provided  in  §  361.36,  the  State  unit  shall 
base  its  priority  assignments  on — 

(1)  A  review  of  the  data  that  was 
developed  imder  paragraphs  (c)  and  (d) 
of  this  section  to  make  the  eligibility 
determination;  and 

(2)  An  assessment  of  additional  data, 
to  the  extent  necessary. 

(Authority:  Sections  7(22)(A)(ii),  7(22HC)(iii), 
101(a)(9)(A).  101{a)(14),  101(a)(31),  102(a)(1), 
102(a)(2).  102(a)(3),  and  102(a)(4)  of  the  Act; 
29  U.S.C.  706(22)(A)(ii),  706(22)(C)(iii). 
721(a)(9)(a).  721(a)(14),  721{a)(31).  722(a)(1). 
722(a)(2),  722(a)(3),  and  722(a)(4)) 

Note:  "Clear  and  convincing  evidence" 
means  that  the  designated  State  unit  must 
have  a  high  degree  of  certainty  before  it  can  . 
conclude  that  an  individual  is  incapable  of 
benefitting  from  services  in  terms  of  an 
employment  outcome.  The  "clear  and 
convincing"  standard  constitutes  the  highest 
standard  used  in  our  civil  system  of  law  and 


is  to  be  individually  applied  on  a  case-by- 
case  basis.  The  term  "clear"  means 
unequivocal.  Given  these  requirements,  a 
review  of  existing  information  generally 
would  not  provide  clear  and  convincing 
evidence.  For  example,  the  use  of  an 
intelligence  test  result  alone  would  not 
constitute  clear  and  convincing  evidence. 
Clear  and  convincing  evidence  might  include 
a  description  of  assessments,  including 
situational  assessments  and  supported 
employment  assessments,  from  service 
providers  who  have  concluded  that  they 
would  be  unable  to  meet  the  individual's 
needs  due  to  the  severity  of  the  individual's 
disability.  The  demonstration  of  "clear  and 
convincing  evidence"  must  include,  if 
appropriate,  a  functional  assessment  of  skill 
development  activities,  with  any  necessary 
supports  (including  assistive  technology),  in 
real  Ufa  settings. 

Note  Under  the  statute  and  paragraph 
(a)(l)av)  of  S  361.42.  an  individual  with  a 
disability  is  not  eligible  for  vocational 
rehabilitatioa  services  if  the  individual  does 
not  require  the  services  to  prepare  for,  enter, 
engage  in,  or  retain  gainfol  employment.  The 
fouowing  examples  illustrate  how  an 
individual  witii  a  disability  may  or  may  not 
meet  this  final  eligibiUty  criterion.  The 
examples  are  purely  illustrative,  do  not 
addrms  all  possible  circumstances,  and  are 
not  intended  to  substitute  for  individual 
counselor  judgment  State  units  shall 
determine  eligibility  for  vocational 
rehabilitation  services  on  a  case-by-case 
basis,  taking  into  account  those  individual 
circumstances  relating  to  an  individual's 
strengths,  resources,  priorities,  concerns, 
abihties,  and  capabilities. 

Example:  An  individual  with  a  disability 
who  is  not  currently  employed  and  is  unable 
to  obtain  employment  consistent  with  the 
individual's  abilities  and  capabilities  would 
liliely  meet  this  eligibility  criterion. 

Example:  An  individual  with  a  disability 
who  is  already  employed  in  a  setting 
consistent  with  the  individual's  abilities  and 
capabilities,  but  who  desires  to  change  jobs 
for  reasons  unrelated  to  the  individual's 
disability,  would  likely  not  meet  this 
eligibility  criterion. 

Example:  An  individual  with  a  disability 
who  is  already  employed,  but  not  in  a  setting 
consistent  with  the  individual's  abilities  and 
capabilities,  and  who  desires  to  obtain  new 
employment  that  is  consistent  with  his  or  her 
abiUties  and  capabilities,  would  meet  this 
eligibiUty  criterion. 

Example:  An  individual  with  a  disability 
who  is  currentiy  employed,  but  is  in  jeopardy 
of  losing  that  employment  due  to  disability- 
related  factors  (e.g.,  the  individual's 
disabiUty  is  progressive  and  results  in 
additional  functional  limitations),  would 
meet  this  eligibiUty  criterion. 

Example:  An  individual  with  a  disabiUty 
who  was  previously  employed  in  a  setting 
consistent  with  the  individual's  abilities  and 
capabiUties.  who  lost  that  employment  for 
reasons  unrelated  to  the  disabiUty,  and 
whose  job  skills  are  transilBrable  would  likely 
not  meet  this  eligibUity  criterion. 

Example:  An  individual  with  a  disability 
whose  (UsabiUty  is  of  a  temporary  nature 
(e.g.,  an  allowed  Social  Security  beneficiary 


who  has  been  assigned  a  diaried  date  (date 
of  a  follow-up  review  to  determine  whether 
the  individual  has  recovered  medically) 
because  his  or  her  disability  is  expected  to 
improve  within  12  months)  might  not  meet 
this  eligibility  criterion. 

S  361.43   Procedures  for  InellsKbitlty 


The  State  plan  must  assure  that  if  the 
State  unit  determines  that  an  applicant 
is  ineligible  for  vocational  rehabilitation 
services  or  determines  that  an 
individual  receiving  services  under  an 
individualized  written  rehabilitation 
program  is  no  longer  eligible  for 
services,  the  State  unit  shall — 

(a)  Make  the  determination  only  after 
providing  an  opportunity  for  full 
consultation  with  the  individual  or,  as 
appropriate,  with  the  individual's 
representative; 

(b)  Inform  the  individual  in  writing, 
or  by  appropriate  modes  of 
communif»tion,  of  the  ineligibility 
determination,  including  the  reasons  for 
that  determination,  the  requirements 
under  this  section,  and  the  means  by 
which  the  individual  may  express  aind 
seek  remedy  for  any  dissatisfaction, 
including  the  procedures  for  review  of 

a  determination  by  the  rehabilitation 
counselor  or  coordinator  in  accordance 
with  §361.57; 

(c)  Provide  the  individual  with  a 
description  of  services  available  from  a 
client  assistance  program  established 
under  34  CFR  part  370  and  information 
on  how  to  contact  that  program;  and 

(d)  Review  the  ineligibihty 
determination — 

(1)  Within  12  months,  unless  the 
individual  has  refused  the  review,  is  no 
longer  present  in  the  State,  or  the 
individual's  whereabouts  are  unknown; 
or 

(2)  In  the  case  of  an  ineligibility 
determination  based  on  a  determination 
that  the  individual  is  incapable  of 
achieving  an  employment  outcome, 
within  12  montlu  in  accordance  with 
paragraph  (d)(1)  of  this  section  and 
annually  thereafter  if  requested  by  the 
individual  or.  if  appropriate,  by  the 
individual's  representative. 

(Authwity:  Sections  101(a)(9)(D),  102(a)(6). 
and  102(c)  of  the  Act;  29  U.S.C  721(a)(9), 
722(a)(6).  and  722(c)) 

1361.44   CloeiNe  without  oilgibllity 
detarmlnatkNt. 

The  State  plan  must  assure  that  the 
State  unit  may  not  close  an  applicant's 
case  prior  to  making  an  eligibility 
determination  unless  the  applicant 
declines  to  participate  in,  or  is 
unavailable  to  complete  an  assessment 
for  determining  eligibility  and  priority 
for  services,  and  the  State  unit  has  made 
a  reasonable  numbw  of  attempts  to 


contact  the  applicant  or,  if  appropriate, 
the  applicant's  representative  to 
encourage  the  applicant's  participation. 

(Authority:  Sections  12(c)  and  101(aM6KA)  of 
the  Act;  29  U.S.C.  711(c)  and  721(a)(6)) 

§361.46    DevetopiMnt  of  ItM  indlviduelised 

tMvlft^Aa*  i  ■tTHim^tliii  ■■■III  .■■■■■. 

wnmn  miiuiiiwuoii  program. 

(a)  Purpose.  The  State  plan  must 
assure  that  the  State  unit  conducts  an 
assessment  for  determining  vocational 
rehabilitation  needs  for  eadi  eligible 
individual  or,  if  the  State  is  operating 
under  an  order  of  selection,  for  each 
eligible  individual  to  whom  the  State  is 
able  to  provide  services.  The  purpose  of 
this  assessment  is  to  determine  the  long- 
term  vocational  goal,  intermediate 
rehabilitation  objectives,  and  the  nature 
and  scope  of  vocational  rehabilitation 
services  to  be  included  in  the  IWRP, 
which  must  be  designed  to  achieve  an 
employment  outcome  that  is  consistent 
with  the  individual's  unique  strengths, 
priorities,  concerns,  abilities, 
capabilities,  and  career  interests. 

(b)  Procedural  requirements.  The 
State  plan  must  assure  that — 

(1)  The  IWRP  is  developed  jointly, 
agreed  to,  and  signed  by  the  vocational 
rehabilitation  counselor  or  coordinator 
and  the  individual  or,  as  appropriate, 
the  individual's  representative  within 
the  fiamework  of  a  counseling  and 
guidance  relationship; 

(2)  The  State  unit  has  established  and 
implemented  standards  for  the  prompt 
development  of  IWRPs  for  the 
individuals  identified  under  paragraph 
(a)  of  this  section,  including  timefines 
that  take  into  consideration  the  needs  of 
the  individual; 

(3)  The  State  unit  advises  each 
individual  or,  as  appropriate,  the 
individual's  representative  of  all  State 
unit  procedures  and  requirements 
affecting  the  development  and  review  of 
an  IWRP,  including  the  availability  of 
appropriate  modes  of  communication; 

(4)  hi  developing  an  IWRP  for  a 
transitioning  student,  the  State  unit 
considers  the  student's  individualized 
education  program; 

(5)  The  State  imit  reviews  the  IWRP 
with  the  individual  or,  as  appropriate, 
the  individual's  representative  as  often 
as  necessary,  but  at  least  once  each  year 
to  assess  the  individual's  progress  in 
meeting  the  objectives  identified  in  the 
IWRP; 

(6)  The  State  unit  incorporates  into 
the  IWRP  any  revisions  that  are 
necessary  to  reflect  changes  in  the 
individual's  vocational  goal, 
intermediate  objectives,  or  vocational 
rehabilitation  needs,  after  obtaining  the 
agreement  and  signature  of  the 
individual  or,  as  appropriate,  the 


UMI 


64516 


Fideral  Register  /  Vol.  60,  No.  241  /  Friday.  December  15.  1995  /  Proposed  Rides 


* 


Federal  Register  /  Vol.  60,  No.  241  /  Friday,  December  15,  1995  /  Proposed  Rules  64517 


agreement  and  signature  of  the 
inidividual's  representative;  and 

(7)  The  State  imit  promptly  provides 
ea<ji  individual  or,  as  appropriate,  the 
individual's  representative,  a  copy  of 
the  IWRP  and  its  amendments  in  the 
native  language,  (}r  appropriate  mode  of 
communication.  0f  the  individual  or,  as 
appropriate,  of  th#  individual's 
raproaentative. 

(c)  Data  for  prefaring  the  IWRP. 

(1)  Preparation  Mfithout 
comprehensive  aasessment.  To  the 
extent  possible,  the  vocational  goal, 
intermediate  objectives,  and  the  nature 
and  scope  of  lehabilitation  services  to 
be  included  in  the  individual's  IWRP 
must  be  determined  based  on  the  data 
used  for  the  assessment  of  eligibility 
and  {Hiority  for  swices  under  §  361.42. 

(2)  Preparation  hosed  on 
compr^wnsive  aasesanent. 

(i)  If  additional  data  are  necessary  to 
pr^Mue  the  IWRP^  the  designated  State 
unit  shall  conduct  a  comprehensive 
assessment  of  the  lunit^e  strengths, 
resources,  priorities,  interests,  and 
needs,  including  4ie  need  for  supported 
employment  services  of  an  eligible 
incyvidual,  in  theanost  integrated 
setting  possible,  consistent  with  the 
informed  choice  of  the  individual. 

(ii)  The  ccnnprehensive  assessment 
must  be  limited  to  information  that  is 
necessary  to  identify  the  rehabilitation 
needs  of  the  individual  and  develop  the 
IWRP  and  may,  toithe  extent  needed, 
include — 

(A)  An  analysis  lof  pertinent  medical, 
psychiatric,  psychological, 
neuropsychological,  and  other  pertinent 
vocational,  educational,  cultural,  social, 
recreational,  and  environmental  factors, 
and  related  functional  limitations,  that 
afiisct  the  employment  and 
rehabilitation  needs  of  the  individual: 

(B)  An  analysis  of  the  individual's 
personality,  career  interests, 
interpersonal  skills,  intelligence  and 
related  functional  capacities, 
educational  achietements,  work 
experience,  vocational  aptitudes, 
personal  and  social  adjustments,  and 
employment  opportunities; 

(C)  An  appraisal  of  the  individual's 
patterns  of  work  behavior  and  services 
needed  to  acquire  occupational  skills 
and  to  develop  wqrk  attitudes,  work 
habits,  work  toler4nce,  and  social  and 
behavior  patterns  suitable  for  successful 
job  performance;  and 

(D)  An  assessment,  through  provision 
of  rehabilitation  technology  services,  of 
the  individual's  capacities  to  perform  in 
a  work  envinmmetit,  including  in  an 
integrated  setting,  ito  the  maximum 
extent  fsesible  and  consistent  with  the 
individual's  informed  choice. 


(iii)  In  preparing  a  annprehensive 
assessment,  the  State  imit  shall  use,  to 
the  maximum  extent  possible  and 
appropriate  and  in  accordance  with 
confidentiality  requirements,  existing 
information,  including  information  that 
is  provided  by  the  individual,  the  family 
of  the  individual,  and  education 
agencies.    • 

(Authority:  Sections  7(22XB),  102(bHlMA), 
and  102(bK2);  29  U.S.C  706(5),  721(aK9), 
722.  and  723(aXl)) 

1961.46    ConlantofttielndMdualiaMi 


(a)  General  requiiwnents.  The  State 
plan  must  assure  that  each  IWRP 
includes,  as  appropriate,  statements 
concerning — 

(1)  The  specific  long-term  vocational 
goal,  which  must  be  based  on  the 
assessment  for  determining  vocational 
rehabilitation  needs,  including  the 
individual's  career  interests,  and  must 
be,  to  the  extent  appropriate  and 
consistent  with  the  informed  choice  of 
the  individual,  in  an  integrated  setting; 

(2)  Hie  specific  and  measurable 
intermediate  rehabilitation  objectives 
related  to  the  attainment  of  the  long- 
term  vocational  goal,  based  on  the 
assessment  for  determining  vocational 
rehabilitation  needs  and  ccmsistmt  with 
the  informed  choice  of  the  individual; 

[3]  The  specific  rehabilitation  services 
under  §  361.48  to  be  {m)vided  to  achieve 
the  established  intermediate 
rehabilitation  objectives,  including,  if 
appropriate,  rehabilitatifm  technology 
services  and  on-the-job  and  related 
personal  assistance  services; 

(4)  The  projected  dates  for  the 
initiation  of  each  vocational 
rehabilitation  service,  the  anticipated 
diuation  of  each  service,  and  the 
projected  date  for  the  achievement  of 
the  individual's  vocational  goal; 

(5)  A  procedure  and  schedule  for 
periodic  review  and  evaluation  of    . 
progress  toward  achieving  intermediate 
rehabilitation  objectives  based  upon 
objective  criteria  and  a  record  of  these 
reviews  and  evaluations; 

(6)  How,  in^e  wmds  of  the 
individual  or,  as  appropriate,  in  the 
words  of  the  individual's  representative, 
the  individual  was — 

(i)  Informed  about  and  involved  in 
choosing  among  alternative  goals, 
objectives,  services,  providers,  and 
methods  used  to  procure  or  provide 
services;  and 

(ii)  Provided  information  regarding 
the  availability  and  qualifications  of 
alternative  providers  of  services; 

(7)  The  terms  and  conditions  for  the 
provision  of  vocational  rehabilitation 
services,  including — 


(i)  The  responsibilities  of  the 
individual  in  implementiiu  the  IWRP;' 

(ii)  The  extent  of  the  individual's 
participation  in  the  cost  of  services; 

(iii)  The  extent  to  which  goods  and 
services  will  be  provided  in  the  most 
integrated  settings  possible,  consistent 
with  the  informal  choices  of  the 
individual;   . 

(iv)  The  extent  to  which  comparable 
services  and  benefits  are  available  to  the 
individual  under  any  other  program; 
and 

(v)  The  entity  or  entities  that  will 
provide  the  services  and  the  process 
used  to  provide  or  procure  the  services; 

(8)  This  rights  of  the  individual  under 
this  part  and  the  means  by  which  the 
individual  may  express  and  seek 
remedy  for  any  dissatiisfaction, 
including  the  opportunity  for  a  review 
of  rehabilitation  counselor  or 
coordinator  determinations  under 
§361.57; 

(9)  The  availability  of  a  client 
assistance  program  established  under  34 
CFR  part  370;  and 

(10)  The  basis  on  which  the 
individual  has  been  determined  to  have 
achieved  an  employment  outcome. 

(b)  Supportea  employment 
placements.  The  State  plan  must  assure 
tiiat  the  IWRP  for  individuals  with  tiie 
most  severe  disabilities  for  whom  a 
vocational  goal  in  a  supported 
employment  setting  has  been 
determined  to  be  appropriate  will  also 
contain — 

(1)  A  description  of  the  supported 
employment  services  to  be  provided  by 
the  State  unit;  and 

(2)  A  description  of  the  extended 
services  needed  and  identification  of  the 
source  of  extended  services  or,  in  the 
event  that  identification  of  the  source  is 
not  possible  at  the  time  the  IWRP  is 
developed,  a  statement  explaining  the 
basis  for  concluding  that  there  is  a 
reasonable  expectation  that  services  will 
become  available. 

(c)  Post-employment  services.  The 
State  plan  must  assiue  that  the  IWRP  for 
each  individual  contains  statements 
concerning — 

(1)  The  expected  need  for  post- 
employment  services,  based  on  an 
assessment  during  the  development  of 
die  IWRP; 

(2)  A  reassessment  of  the  need  for 
post-employment  services  prior  to  the. 
determination  that  the  individual  has 
achieved  an  employment  outanne; 

(3)  A  desaiption  of  the  terms  and 
conditions  for  the  provision  of  any  post- 
employment  services,  including  the 
anticipated  duration  of  those  services, 
subsequent  to  the  achievement  of  an 
employment  outcome  by  the  individual; 
and 


(4)  If  appropriate,  a  statement  of  how 
post-employment  services  will  be 
provided  or  arranged  through 
cooperative  agreements  with  other 
service  providers. 

(d)  Coordination  of  services  for 
transitioning  students.  The  State  plan 
must  assure  that  the  IWRP  for  a 
transitioning  student  is  coordinated 
with  the  in<Uvidualized  education 
program  (lEP)  for  that  individual  in 
terms  of  the  goals,  objectives,  and 
services  identified  in  the  lEP. 

(e)  Ineligibility.  The  State  plan  must 
assure  that  the  decision  that  an 
individual  is  not  capable  of  achieving 
an  employment  outcome  and  is  no 
longer  eligible  to  receive  services  under 
an  IWRP  is  made  in  accordance  with  the 
requirements  in  §  361.43.  The  decision, 
and  the  reasons  on  which  the  decision 
was  based,  must  be  included  as  an 
amendment  to  the  IWRP. 

(Authority:  SecUons  101(a)(9),  102(bKl). 
102(c),  and  635(b)(6)  of  the  Act;  29  U.S.C 
721(a)(9),  722,  and  795n) 


1361.47    Raoomod 

The  State  plan  must  assure  that  the 
designated  State  unit  maintains  for  each 
applicant  or  eligible  individual  a  record 
of  services  that  includes,  to  the  extent 
pertinent,  the  following  documentation: 

(a)  If  an  applicant  has  been 
determined  to  be  an  eligible  individual, 
documentation  supporting  that 
determination  in  accordance  with  the 
reouirements  in  §  361.42. 

lb)  If  an  applicant  has  been 
determined  to  be  ineligible, 
documentation  supporting  that 
determination  in  accordance  with  the 
reouirements  of  §  361.43. 

(c)  Documentation  supporting  the 
determination  that  an  individual  has  a 
severe  disability  or  a  most  severe 
disability. 

(d)  If  an  individual  with  a  severe 
disability  requires  an  extended 
evaluation  in  order  to  determine 
whether  the  individual  is  an  eUgible 
individual,  docimientation  supporting 
the  need  fM*  an  extended  evaluation, 
documentation  supporting  the  periodic 
assessments  conducted  during  the 
extended  evaluation,  and  the  written 
plan  developed  during  the  extended 
evaluation,  in  accordance  with  the 
requirements  in  §  361.42(d). 

(e)  The  IWRP,  and  any  amendments  to 
the  IWRP.  containing  the  information 
required  under  §  361.46. 

(f)  In  accordance  with  §  361.45(a), 
docimientation  supporting  the 
development  of  the  long-term  vocational 
goal,  intermediate  rehabilitation 
objectives,  and  nature  and  scope  of 
services  included  in  the  individual's 
IWRP  and,  for  individuals  who  are 


transitioning  students,  in  the 
individual's  lEP. 

(g)  In  the  event  that  an  individual's 
IWRP  provides  for  services  or  a  job 
placement  in  a  non-integrated  setting,  a 
justification  for  that  non-integrated 
setting. 

(h)  Documentation  of  the  reason  for 
terminating  services  to  an  individual 
and,  if  an  individual  has  achieved  an 
employment  outcome,  the  basis  on 
which  the  requirements  of  §  361.56  were 
determined  to  be  met. 

(i)  Documentation  concerning  any 
action  and  decision  resulting  bom  a 
request  by  an  individual  for  review  of  a 
rehabilitation  counselor  or  coordinator 
determination  under  §  361.57. 

(Authority:  Sections  101(aH6)  and  101(aK9) 
of  the  Act;  29  U.S.C  721(aM6)  and  721(aK9)) 

1361.48   Scope  of 


(a)  The  State  plan  must  assure  that,  as 
appropriate  to  the  vocational 
rehabilitation  needs  of  each  iniiividual 
and  consistent  with  each  individual's 
informed  choice,  the  following 
vocational  rehabilitation  services  are 
available: 

(1)  Assessment  for  detOTmining 
eligibility  and  priority  for  services  in 
accordance  witii  §  361.42. 

(2)  Assessment  for  determining 
vocational  rehabilitation  needs  in 
accordance  with  §  361.45. 

(3)  Vocational  counseling  and 
guidance. 

(4)  Referral  and  other  services 
necessary  to  help  applicants  and  eligible 
individuals  secure  needed  services  £rom 
other  agencies  and  to  advise  those 
individuals  about  client  assistance 
programs  established  under  34  CFR  part 
370. 

(5)  Physical  and  mental  restoration 
services  in  accordance  with  the 
definitiim  of  diet  term  in  §  361.5(b)(35). 

(6)  VocatiiHial  and  other  training 
services,  including  personal  and 
vocational  adjustment  training,  books, 
tools,  and  other  training  materials, 
except  that  no  training  or  training 
services  in  an  institution  of  higher 
education  (universities,  colleges, 
community  or  junior  colleges, 
vocational  schools,  technical  institutes, 
or  hospital  schools  of  nursing)  may  be 
paid  for  with  funds  under  this  part 
unless  maximum  efforts  have  heea 
mad^  by  the  State  unit  to  secure  grant 
assistance  in  whole  or  in  part  firom  other 
sources  to  pay  for  that  training. 

(7)  Maintenance,  in  accordance  with 
the  definition  of  that  term  in 
§361.5(bK31). 

(8)  Transportation  in  connection  with 
the  rendering  of  any  vocational 
rehabilitation  service  and  in  accordance 


with  the  definition  of  that  term  in 
§361.5(b)(50). 

(9)  Vocational  rehabilitation  services 
to  fiamily  members  of  an  applicant  or 
eUgible  individual  if  necessary  to  enable 
the  applicant  or  eligible  individual  to 
achieve  an  employment  outcome. 

(10)  Interpreter  services  for 
individuals  who  are  deaf  and  tactile 
interpreting  services  for  individuals 
who  are  deaf-blind. 

(11)  Reader  services,  rehabilitation 
teaching  services,  and  orientation  and 
mobility  services  for  individuals  who 
are  blind. 

(12)  Recruitmant  and  training  services 
to  provide  new  employment 
opportunities  in  the  fields  of 
rehabilitation,  health,  welfare,  public 
safety,  law  enforcement,  and  other 
appropriate  public  service  employment. 

(13)  Job  seerdi  and  placement 
assistance  and  job  retention  services. 

(14)  Supported  employment  services 
in  accordance  with  the  definition  of  that 
tenninS361.5(b)(46). 

(15)  Personal  assistance  services  in 
accordance  with  the  definition  of  that 
termin§361.5(b)(34). 

(16)  Post-employment  services  in 
accordance  %vith  the  definition  of  that 
termin§361.5(b)(37). 

(17)  Occupational  licenses,  tools, 
equipment,  initial  stocks,  and  supplies. 

(18)  Rehabilitation  technology  in 
accordance  with  the  definition  of  that 
term  in  §  361.5(b)(39),  including 
vehicular  modification, 
telecommunications,  sensory,  and  other 
technological  aids  and  devices. 

(19)  Transition  services  in  accordance 
with  the  definiticm  of  that  term  in 
§361.5(b)(47). 

(20)  Other  goods  and  services 
determined  necessary  for  the  individual 
with  a  disability  to  achieve  an 
employment  outcome. 

(b)  "nie  State  plan  also  must  describe 
annually — 

(1)  The  manner  in  which  a  broad 
range  of  rehabilitation  technology 
services  will  be  provided  at  each  stage 
of  the  rehabilitation  process  and  cm  a 
statewide  basis; 

(2)  The  training  that  will  be  provided 
to  vocational  rehabilitation  counselora, 
client  assistance  personnel,  and  other 
related  services  personnel  on  the 
provision  of  rehabilitation  technology 
services;  and 

(3)  The  manner  in  which  on-the-job 
and  other  related  personal  assistance 
services  will  be  provided  to  assist 
individuals  while  they  are  receiving 
vocational  rehabilitation  services, 
including  a  description  of  strategies  for 
developing  statewide  capacity  to 
provide  those  services  to  an  increasing 
number  of  individuals  to  improve  their 
employment  potential. 
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(Authority:  Sections  t01(a)(S)(C).  101(aK26). 
and  103(a)  of  the  Act]  29  U.SH  721(aM5MC), 
721(aM26),  and  723(a)) 

f3t1.4«   Scope  of  ^BMttonalralMbNiMion 
I  for  groups  #«  IndMduals  Mftth 


(a)  The  State  plan  may  also  provide 
for  the  following  vocational 
rehabilitation  services  for  the  benefit  of 
groups  of  individuals  with  disabilities: 

(1)  The  establish|n«it.  development, 
or  improvement  ofja  public  or  other 
nonprofit  community  rehabilitation 
program  that  is  usad  to  provide  services 
that  promote  integ^on  and 
competitive  emplo^oit,  including 
under  special  cdrctimstances,  the 
construction  of  a  facility  for  a  public  or 
nonprofit  community  rehabilitation 
program.  Examples  of  "special 
circumstances"  indlude  ihe  destruction 
by  natural  disaster  pf  the  only  available 
center  serving  an  area  or  a  State 
determination  that  construction  is 
necessary  in  a  rural  area  because  no 
other  public  agencies  or  private 
nonprofit  organizations  are  currendy 
able  to  provide  sertices  to  individuals. 

(2)  Telecommtmjcations  systems  that 
have  the  potential  for  substantially 
improving  vocatioilal  rehabilitation 
service  delivery  methods  and 
developing  appropriate  programming  to 
meet  the  particular  needs  of  individuals 
with  diswilities,  including  telephone, 
television,  satellite,  tactile-vibratory 
devices,  and  similar  systems,  as 
appropriate. 

(3)  Special  serviijes  to  provide 
recorded  material  t>r  individuals  who 
are  blind,  captioned  television,  films  or 
video  cassettes  for  individuals  who  are 
deaf,  tactile  materials  for  individuals 
who  are  deaf-blindi  and  other  special 
services  that  provide  information 
through  tactile,  vibratory,  auditory  ...and 
visual  media. 

(4)  Technical  assistance  and  support 
services,  such  as  job  site  modification 
and  other  reasonable  accommodations, 
to  businesses  that  tre  not  subject  to  Title 
I  of  the  Americans  iwith  Disabilities  Act 
of  1990  and  that  are  seeking  to  employ 
individuals  with  disabilities. 

(5)  In  the  case  of  small  business 
enterprises  operated  by  individuals  with 
the  most  severe  dieabilities  under  the 
supervision  of  the  State  unit,  including 
enterprises  establiAed  under  the 
Randolph-Sheppaid  program, 
management  servioes  and  supervision, 
initial  stocks  and  supplies,  and  initial 
operating  expenses,  in  accordance  with 
the  following  requirements: 

(i)  "Management  services  and 
supervision"  includes  inspection, 
quality  control,  coisultation, 
accounting,  regulating,  in-service 


training,  and  related  services  provided 
on  a  systematic  basis  to  support  and 
improve  small  business  enterprises 
operated  by  individuals  with  the  most 
severe  disabilities.  "Management 
services  and  supervisicm"'  may  be 
provided  throughout  the  operation  of 
the  small  business  enterprise. 

(ii)  "Initial  stocks  and  supplies" 
includes  those  items  necessary  to  the 
establishment  of  a  new  business 
enterprise  during  the  initial 
establishment  period,  which  shall  not 
exceed  six  months. 

(iii)  Costs  of  establishii^  a  small 
business  enterprise  may  include 
operational  costs  during  the  initial 
establishment  period,  which  shall  not 
exceed  six  months. 

(iv)  If  the  State  plan  provides  for  these 
services,  it  must  contain  an  assurance 
that  only  individuals  with  the  most 
severe  disabilities  will  be  selected  to 
participate  in  this  supervised  program. 

(v)  If  the  State  plan  provides  for  these 
services  and  the  State  unit  chooses  to 
set  aside  funds  from  the  proceeds  of  the 
operation  of  the  small  business 
enterprises,  the  State  plan  also  must 
assure  that  the  State  unit  maintains  a 
description  of  the  methods  used  in 
setting  aside  funds  and  the  purposes  for 
which  funds  are  set  aside.  Funds  may  be 
used  only  for  small  business  enterprises 
purposes,  and  benefits  that  are  provided 
to  operators  from  set-aside  funds  must 
be  provided  on  an  equitable  basis. 

(6)  Other  services  that  promise  to 
contribute  substantially  to  the  ~ 
rehabilitation  of  a  group  of  individuals 
but  that  are  not  related  directly  to  the 
IWRP  of  any  one  individual.  Examples 
of  those  other  services  might  include  the 
purchase  or  lease  of  a  bus  to  provide 
transportation  to  a  group  of  applicants 
or  eligible  individuals  or  the  purchase 
of  equipment  or  instructional  materials 
that  woidd  benefit  a  group  of  applicants 
or  eUgible  individuals. 

(b)  if  the  State  plan  provides  for 
vocational  rehabilitation  services  for 
groups  of  individuals,  the  State  plan 
must  assure  that  the  designated  State 
unit  maintains  information  to  ensure  the 
proper  and  efficient  administration  of 
those  services  in  the  form  and  detail  and 
at  the  time  required  by  the  Secretary, 
including  the  types  of  services 
provided,  the  costs  of  those  services, 
and,  to  the  extent  feasible,  estimates  of 
the  numbers  of  individuals  benefitting 
from  those  services. 

(Authority:  Secticm  103(b)  of  the  Act:  29 
U.S.C  711(c),  723(b),  721(aK6)) 

«1A4   KA       tA#flM^Ma»  — -^M^*^--    ■■  una  ■■all  jfc  M^a 
901.90.  vfffniMi  poncws  yuvwiMiy  mv 

pfovMHNi  Of  ■■rvion. 

The  State  plan  must  assure  that  the 

State  imit  develops  and  maintains 


written  policies  covering  the  nature  and 
scope  of  each  of  the  vocational 
rehabilitation  services  specified  in 
§361.48  and  §361.49  and  the  criteria 
under  which  each  service  is  provided. 
The  policies  must  ensure  that  the 
provision  of  services  is  based  on  the 
rehabilitation  needs  of  each  individual . 
as  identified  in  that  individual's  IWRP. 
The  written  policies  may  not  establish 
any  arbitrary  limits  on  the  natiue  and 
scope  of  vocational  rehabilitation 
services  to  be  provided  to  the  individual 
to  achieve  au  employment  outcome.  The 
policies  must  be  developed  in 
accordance  with  the  following 
provisions: 

(a)  Out-of-State  services.  (1)  The  State 
unit  may  establish  a  preference  for  in- 
State,  services,  provided  that  the 
preference  does  not  effectively  deny  an 
individual  a  necessary  service.  If  the 
individual  chooses  an  out-of-State 
service  at  a  higher  cost  than  an  in-State 
service,  if  either  service  would  meet  the 
individual's  rehabilitation  needs,  the 
designated  State  unit  is  not  responsible 
for  those  costs  in  excess  of  the  cost  of 
the  in-State  service. 

(2)  The  State  unit  may  not  estabUsh 
an  absolute  prohibition  on  the  provision 
of  out-of-State  services. 

(b)  Payment  for  services.  (1)  The  State 
unit  shall  establish  and  maintain 
written  policies  to  govern  the  rates  of 
payment  for  all  purchased  vocational 
rehabilitation  services. 

(2)  The  State  unit  may  establish  a 
reasonable  fee  schedule  designed  to 
ensure  the  lowest  reasonable  cost  to  the 
program  for  each  service,  provided  that 
the  schedule  is — 

(i)  Not  so  low  as  to  effectively  deny 
an  individual  a  necessary  service:  and 

(ii)  Not  absolute  and  permits 
exceptions  so  that  individual  needs  can 
be  addressed. 

(3)  The  State  unit  may  not  place 
absolute  dollar  limits  on  specific  service 
categories  or  on  the  total  services 
provided  to  an  individual. 

(c)  Duration  of  services.  (1)  The  State 
unit  may  establish  reasonable  time 
periods  for  the  provision  of  services 
provided  that  the  time  periods  are — 

(i)  Not  so  short  as  to  efiectively  deny 
an  individual  a  necessary  service;  and 

(ii)  Not  absolute  and  permit 
exceptions  so  that  individual  needs  can 
be  addressed. 

(2)  The  State  unit  may  not  establish 
absolute  time  limits  on  the  provision  of 
specific  services  or  on  the  provision  of 
services  to  an  individual.  The  duration 
of  each  service  needed  by  an  individual 
must  be  detennined  on  an  individual 
basis  and  reflected  in  that  individual's 
IWRP. 


(d)  Authorization  of  services.  The 
State  unit  shall  establish  policies  related 
to  the  timely  authorization  of  services, 
including  conditions  under  which 
verbal  authorization  can  be  given. 

(Authority:  Sections  12(c),  12(e)(2KA),  and 
101(aM6)  of  the  Act  and  29  U.S.C  711(c), 
711(e)(2XA),  and  721(a)(6)) 


fMIJI 

me  pfevHwfsev 

The  State  plan  must  assure  that  the 
designated  State  unit  establishes, 
maintains,  makes  available  to  the 
public,  and  implements  written 
minimum  standards  for  the  various 
types  of  facilities  and  providers  of 
servioes  used  by  the  State  unit  in 
providing  vocatiimal  rehabilitaticm 
servioes,  in  accordance  with  the 
fcrfkrwing  requiranents: 

(a)  AccessiNlity  of  facilities.  Any 
fedUty  in  whidi  vocational 
r^abilitation  services  are  provided 
must  be  accessible  to  individuals 
receiving  services  and  must  comply 
with  the  requirements  of  the 
Architectural  Buriers  Act  (rf  1968.  the 
Unifmn  Accessibility  Standards  and 
their  implementing  regulations  in  41 
CFR  part  101,  subpart  101-19.6,  the 
American  National  Standards  Institute, 
No.  All7.1-19i6.  the  Americans  with 
Disabilities  Act  of  1990.  and  section  504 
of  the  Act. 

(b)  Persoiuief  standards.  (1)  Qualified 
personnel.  Providan  of  vocatianal 
rahabilitation  servioes  shall  uae 
qualified  peraonnei,  in  accordance  with 
any  applicable  national  or  State- 
approved  or  recognized  certification. 
Uoensing.  registration  or  other 
comparri>le  lequiiements  (including 
State  personnel  requirement^  that 
i^ply  to  the  profesaion  or  discipline  in 
wiiich  tiiat  category  (rfperaoanel  is 
providing  vocational  rahabilitaticm 
servioes. 

(2)  Affirmative  action.  Providers  of 
vocational  rehabilitation  services  shall 
take  affirmative  action  to  employ  and 
advance  in  employmMit  qualified 
individuals  with  disabilities. 

(3)  Special  contmunication  needs 
personnel.  Providers  of  vocational 
rehabilitation  services  shall — 

(i)  Include  among  their  pOTSonnel.  or 
obtain  the  servioes  of,  individuals  able 
to  commimicate  in  the  native  languages 
of  applicants  and  eligH>le  individuals 
who  have  limited  Ei^sh  speaking 
abiUty;  and 

(ii)  Ensure  that  appropriate  modes  of 
commimication  for  all  applicants  and 
eligible  individuals  are  used. 

(c)  Fraud,  waste,  and  abuse.  Providers 
of  vocational  rehabilitation  services 
^all  have  adequate  and  appropriate 


policies  and  procedures  to  prevent 
fraud,  waste,  and  abuse. 

(Authority:  Sections  12(e)(2)  (B),  (D),  and  (E) 
and  101(a)(6)(B)  of  the  Act;  29  U.S.C  711(e) 
and  721(aN6)(B)) 


fM1.«2 


1)11.53   AwaHaMWyof 


The  State  plan  must  describe  the 
manner  in  which  the  State  unit  will 
provide  each  applicant,  including 
individuals  who  are  receiving  services 
during  an  extended  evaluation,  and 
each  eligible  individual  the  opportunity 
to  make  informed  choices  throu^out 
the  vocational  rehabiUtation  process  in 
accordance  with  the  following 
requirements: 

(a)  Each  State  unit,  in  consultation 
with  its  State  Rehabilitation  Advisory 
Council,  if  it  has  one,  shall  develop  and 
implement  ptriicies  and  procedures  that 
Miable  each  individiial  to  make  an 
informed  choice  with  regard  to  the 
selecti(Xi  of  a  long-t«rm  vocational  goal, 
intermediate  reh^litation  objectives, 
vocational  rehabilitation  services, 
including  assessment  services,  and 
service  providers. 

(b)  In  developing  an  individual's 
IWRP,  the  State  unit  shall  provide  the 
individual,  or  assist  the  individual  in^ 
acquiring,  information  necessary  to 
make  an  infonned  dioice  about  the 
^Mcific  services,  including  the 
providers  of  those  services,  that  are 
needed  to  achieve  the  individual's 
vocational  goal  This  infonnation  must 
include,  at  a  minimum,  infanaation 
relating  to  die  cost,  accessibility,  and 
duration  of  potential  services,  the  level 
of  consumer  satiaiKtien  vrith  those 
servioes.  the  qualifications  <rf  ixitential 
service  providers,  the  t3rpes  m  services 
offsred  by  these  providers,  and  the 
degioo  to  which  services  aie  provided  in 
integrated  settings. 

(c)  In  providing,  or  assisting  die 
individual  in  acquiring.  dM  information 
required  under  paragrafA  (b)  of  this 
section,  the  State  unit  may  use.  but  is 
not  limited  to.  the  kMovfiag  methods  or 
sources  of  informatiim: 

(1)  State  or  regional  lists  of  services 
and  service  provides. 

(2)  Periodic  consumw  satisfaction 
surveys  and  reports. 

(3)  Refnrals  to  other  consumers,  local 
ccmsumOT  groups,  or  disability  advisory 
councils  qualified  to  discuss  the 
services  or  service  providers. 

(4)  Relevant  accreditation, 
certification,  or  other  infmnation 
relating  to  the  qualifications  of  service 
providers. 

(Authority:  Sections  12(eXl)  and  12(e)(2XC) 
of  die  Act;  29  U.S.C  71 1(e)) 


(a)  The  State  plan  must  assure  that — 

(1)  Prior  to  providing  any  vocational 
rehabilitation  services  to  an  eligible 
individual,  m  to  members  of  the 
individual's  femily,  except  those 
services  listed  in  paragraph  (b)  of  this 
section,  the  State  unit  shall  detwmine 
whether  comparable  services  and 
benefits  exist  under  any  other  program 
and  whether  those  services  and  benefits 
are  available  to  the  individual; 

(2)  If  comparable  servioes  or  benefits 
exist  under  any  other  program  and  are 
availaUe  to  the  eligible  individual 
writhin  a  reasonable  period  of  time  so 
that  the  intermediate  rehalMlitation 
ot^ectives  of  the  individual's  IWRP  can 
be  met,  the  State  unit  shall  use  those 
comparable  services  or  benefits  to  meet, 
in  wh(de  or  in  part,  the  cost  of 
vocational  reh^litation  services;  and 

(3)  If  comparable  services  or  benefits 
exist  imder  any  other  program,  but  are 
not  available  to  the  individual  within  a 
rsaaonaMe  pniod  of  time,  the  State  unit 
shall  provide  vocational  rehabilitation 
services  until  those  comparable  snvioes 
and  benefits  become  available. 

(b)  A  prior  determination  of  the 
availability  of  comparable  services  and 
benefits  is  not  required  in  connection 
with  the  provision  of  any  of  the 
following  services: 

(1)  Assessment  for  detemining 
eligibility  and  priority  few  services. 

(2)  Assessment  for  detennining 
vocational  rehabilitation  needs. 

(3)  Vocational  counseling,  guidance, 
andraierTel  services. 

(4)  Vocational  and  other  training 
servicss,  such  as  personal  and 
vocational  adjustment  training,  books 
(including  ahemative  format  books 
accessible  by  computer  and  taped 
books),  tools,  and  other  training 
nuterials  in  accordance  with 
§361.4»(aX6). 

(5)  Placement  servioes. 

(6)  Reh^ilitation  technology. 

(7)  Poet-employment  services 
consisting  of  the  services  listed  imder 
paragraphs  (b)  (1)  through  (6)  of  this 
section. 

(c)  The  requirements  of  paragraph  (a) 
of  this  section  also  do  not  apply  if— 

(1)  The  determination  of  the 
availability  of  comparable  services  and 
benefits  under  any  other  program  would 
delay  the  provision  of  vocational 
rehabilitation  services  to  any  individual 
who  is  determined  to  be  at  extreme 
medical  risk,  baaed  on  medical  evidence 
provided  by  an  appropriate  qualified 
medical  professional;  or 

(2)  An  immediate  job  placement 
would  be  lost  due  to  a  delay  in  the 
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provision  of  compsrable  services  and 

benefits. 

(Authority:  Section  101(aX8)  of  the  Act;  29 

U.S.C  721(aX«)) 

1361^   Piiclpe<ono»lndMdu1«ln 
coat  of  awvtoM  ba^  on  nnandal  nsed. 

(a)  No  Federal  requirement.  There  is 
no  Federal  requirement  that  the 
financial  need  of  individuals  be 
considered  in  the  provision  of 
vocational  rehabilitation  services. 

(b)  State  unit  retirements.  (1)  The 
State  unit  may  choose  to  consider  the 
financial  need  of  dligible  individuals  or 
individuals  who  a|e  receiving  services 
during  an  extended  evaluation  for 
purposes  of  detenfiining  the  extent  of 
their  participation  in  the  costs  of 
vocational  rehabilitation  services,  other 
than  those  services  identified  in 
paragraph  (b)(3)  of  this  section. 

(2)  If  the  State  unit  chooses  to 
consider  financial  ineed — 

(i)  It  shall  maint^un  written  policies 
covering  the  determination  of  financial 
need; 

(ii)  The  State  pUn  must  specify  the 
types  of  vocational  rehabilitation 
services  for  which  the  unit  has 
established  a  financial  needs  test; 

(iii)  The  policies  must  be  applied 
uniformly  to  all  in|dividuals  in  similar 
circumstances; 

(iv)  The  policies  may  require  different 
levels  of  need  for  different  geographic 
regions  in  the  State,  but  must  be  applied 
uniformly  to  all  individuals  within  each 
geographic  region}  and 

(v)  llie  policies  must  ensure  that  the 
level  of  an  individual's  participation  in 
the  cost  of  vocatiofial  rehabilitation 
services  is — 

(A)  Reasonable; 

(B)  Based  on  the  individual'-s  financial 
need;  and 

(C)  Not  so  high  is  to  effectively  deny 
the  individual  a  necessary  service. 

(3)  The  State  pl^n  must  assure  that  no 
financial  needs  te^  is  applied  and  no 
financial  participation  is  required  as  a 
condition  for  furnishing  the  following 
vocational  rehabilitation  services: 

(i)  Assessment  fbr  determining 
eligibility  and  priority  for  services, 
except  those  non-sssessment  services 
that  are  provided  during  an  extended 
evaluation  for  an  mdividual  with  a 
severe  disability  under  §  361.42(d). 

(il)  Assessment  for  determining 
vocational  rehabilitation  needs. 

(iii)  Vocational  counseling,  guidance, 
and  referral  services. 

(iv)  Placement  asrvices. 

(Authority:  Section  12(c)  of  the  Act;  29  U.S.C 
711(c)) 


UMI 


§391^6    Review  of  wrteodedemptoirment 
in  community  rettabHItatton  programa  or 
ottiar  amploymant  under  aaction  I4|c)  of 
the  Fair  Labor  Slandarda  Act 

The  State  plan  must  assure  that  the 
State  imit — 

(a)  Reviews  and  re-evaluates  at  least 
annually  the  status  of 'each  individual 
determined  by  the  State  unit  to  have 
achieved  an  employment  outcome  in  an 
extended  employment  setting  in  a 
community  rehabilitation  program  or 
other  employment  setting  in  whidi  the 
individual  is  compensated  in 
accordance  with  section  14(c)  of  the  Fair 
Labor  Standards  Act.  This  review  or  re- 
evaluation  must  include  input  from  the 
individual  or,  in  an  appropriate  case, 
the  individual's  representative  to 
determine  the  interests,  priorities,  and 
needs  of  the  individual  for  employment 
in,  or  training  for,  competitive 
employment  in  an  integrated  setting  in 
the  labor  market; 

(b)  Makes  maximum  effort,  including 
the  identification  of  vocational 
rehabilitation  services,  reasonable 
accommodaticms,  and  other  support 
services,  to  enable  the  eligible 
individual  to  benefit  from  training  in,  or 
to  be  placed  in  employment  in.  an 
integrated  setting;  and 

(c)  Provides  services  designed  to 
promote  movement  from  extended 
employment  to  integrated  empiojrment, 
including  supported  employment, 
independent  living,  and  community 
participation. 

(Authority:  Section  101(a)(16)  of  the  Act;  29 
U.S.C  721(aXl6)) 

$361.56    mdlviduais  determined  to  have 
acMavad  an  employment  outcome. 

The  State  plan  must  assure  that  an 
individual  is  determined  to  have 
achieved  an  employment  outcome  only 
if  the  following  requirements  are  met: 

(a)  The  provision  of  services  under 
the  individual's  IWRP  has  contributed 
to  the  achievement  of  the  employment 
outcome. 

(b)  The  employment  outcome  is 
consistent  with  the  individual's 
abilities,  capabilities,  interests,  and 
informed  choice. 

(c)  The  employment  outcome  is  in  the 
most  integrated  setting  possible, 
consistent  with  the  individual's 
informed  choice. 

(d)  The  individual  has  maintained  the 
employment  outcome  for  the  duration  of 
the  probationary  period  established  by 
the  employer  for  its  employees  or,  if  the 
employer  does  not  have  an  established 
probationary  period,  for  a  period  of  at 
least  90  days. 

(e)  The  individual  and  the 
rehabilitation  counselor  or  coordinator 
consider  the  employment  outcome  to  be 


satisfactory  and  agree  that  the 
individual  is  performing  welt  on  the  job. 

(Authority:  Sections  12(c),  101(aH6),  and 
106(a)(2)  of  the  Act;  29  U.S.C  711(c), 
721(aH6),  and  726(a)(2)) 

$361.57    Review  or  rehabilitation 
eounaetor  or  coordinator  determinations. 

The  State  plan  must  contain 
procedures  established  by  the  director 
of  the  designated  State  unit  to  ensure 
that  any  appUcant  or  eligible  individual 
who  is  dissatisfied  with  any 
determinaticHis  made  by  a  rehabilitation 
counselor  or  coordinator  concerning  the 
furnishing  or  denial  of  services  may 
request  timely  review  of  those 
determinations.  The  procedures 
established  by  the  director  of  the  State 
imit  must  be  in  accordance  with  the 
following  provisions: 

(a)  Informal  restitution.  The  State  unit 
may  establish  an  informal  process  to 
resolve  a  request  for  review  without 
conducting  a  formal  hearing.  However, 
a  State's  informal  process  must  be 
conducted  and  concluded  within  the 
time  period  established  under  paragraph 
(c)(1)  of  this  section  for  holding  a  formal 
hearing.  If  informal  resolution  is  not 
successful,  a  formal  hearing  must  be 
conducted  by  the  end  of  this  same 
period,  unless  the  parties  joinUy  agree 
to  a  delay. 

(b)  Formal  hearing  procedures.  Except 
as  provided  in  paragraph  (e)  of  this 
section,  the  State  unit  shall  establish 
formal  review  procedures  that  provide 
that— 

(1)  A  hearing  by  an  impartial  hearing 
officer,  selected  in  accordance  with 
paragraph  (d)  of  this  section,  must  be 
held  within  the  time  period  established 
under  paragraph  (c)(1)  of  this  section, 
unless  informal  resolution  was  achieved 
prior  to  the  expiration  of  the  time  period 
or  the  parties  jointly  agreed  to  a  delay; 

(2)  The  State  unit  may  not  institute  a 
suspension,  reduction,  or  termination  of 
services  being  provided  under  an  IWRP 
pending  a  final  determination  of  the 
formal  hearing  under  this  paragraph  or 
informal  resolution  under  paragraph  (a) 
of  this  section,  unless  the  individual  or, 
in  an  appropriate  case,  the  individual's 
representative  so  requests  or  the  agency 
has  evidence  that  the  services  have  been 
obtained  through  misrepresentation, 
fraud,  collusion,  or  criminal  conduct  on 
the  part  of  the  individual; 

(3)  The  individual  or,  if  appropriate, 
the  individual's  representative  shall  be 
afforded  an  opportunity  to  present 
additional  evidence,  information,  and 
witnesses  to  the  impartial  hearing 
officer,  to  be  represented  by  counsel  or 
other  appropriate  advocate,  and  to 
examine  all  writnesses  and  other 


relevant  sources  of  information  and 
evidence: 

(4)  The  impartial  hearing  officer  shall 
make  a  decision  based  on  Uie  provisions 
of  the  approved  State  plan,  the  Act.  and 
Federal  and  StMe  vocational 
rehabilitation  regulations  and  policies 
and  shall  provide  to  the  individual  or, 
if  appropriate,  the  individual's 
representative  and  to  the  director  of  the 
designated  State  unit  a  full  written 
report  of  the  findings  and  grounds  for 
the  decision  within  the  time  period 
established  imder  paragraph  (c)(2)  of 
this  section; 

(5)  If  the  director  of  the  designated 
State  unit  decides  to  review  the  decision 
of  the  impartial  hearing  officer,  the 
director  shall  notify  in  writing  the 
individual  or,  if  appropriate,  tiie 
individual's  representative  of  that  intent 
within  20  days  of  the  mailing  of  the 
impartial  heuing  officer's  decision; 

(6)  If  the  diiector  of  the  designated 
State  unit  fails  to  provide  the  notice 
required  by  paragraph  (b)(5)  of  this 
section,  the  impurtial  hearing  officer's 
decision  becomes  a  final  decision; 

(7)  The  decision  of  the  director  of  the 
designated  State  unit  to  review  any 
impartial  hearing  officer's  decision  must 
be  based  on  standards  of  review 
contained  in  written  State  imit  policy; 

(8)  If  the  director  of  the  designatea 
State  unit  decides  to  review  the  decision 
of  the  impartial  hearing  officer,  the 
director  shall  provide  the  individual  or. 
if  appropriate,  the  individual's 
representative  an  opportimity  to  submit 
additional  evidence  and  information 
relevant  to  the  final  dedsicm; 

(9)  The  director  may  not  overturn  or 
modify  a  decision,  or  part  of  a  decision, 
of  an  impartial  hearing  officer  that 
supports  the  position  of  the  individual 
unless  the  director  concludes,  based  on 
clear  and  convincing  evidence,  that  the 
decision  of  the  impartial  hearing  officer 
is  clearly  earroneous  because  it  is 
contrary  to  the  approved  State  plan,  the 
Act,  or  Federal  or  State  vocational 
rriiabilitaticm  regulations  or  policy; 

(10)  The  director  of  the  designated 
State  unit  shall  make  a  final  decision 
and  provide  a  full  report  in  writing  of 
the  decision,  and  of  the  findings  and 
grounds  for  the  decision,  to  the 
individual  or,  if  appropriate,  the 
individual's  representative  within  the 
time  period  established  under  paragraph 
(c)(3)  of  this  section; 

(11)  The  director  of  the  designated 
State  imit  may  not  delegate 
responsibility  to  make  any  final 
decision  to  any  other  officer  or 
employee  of  the  designated  State  unit; 
and 

(12)  Except  for  the  time  limitations 
established  in  paragraphs  (b)(5)  and 


(c)(1)  of  this  section,  each  State's  review 
procedures  may  provide  for  reasonable 
time  extensions  for  good  cause  shown  at 
the  request  of  a  party  or  at  the  request 
of  both  parties. 

(c)  Timelines.  Each  State  unit,  in 
consultation  with  its  State 
Rehabilitation  Advisory  Council,  if  it 
has  one,  shall  develop  and  implement 
reasonable  timelines  for  the  prompt 
handling  of  appeals,  including,  at  a 
minimum,  timelines  for— 

(1)  Holding  a  formal  hearing  after  an 
individual's  request  for  review; 

(2)  Rendering  the  decision  of  the 
impartial  hearing  officer  after 
completion  of  the  formal  hearing;  and 

(3)  Rendering  the  final  decision  of  the 
director  of  the  designated  State  imit 
after  providing  notice  of  intent  to  review 
the  decision  of  the  im]}artial  hearing 
officer  in  accordance  with  paragraph 
(b)(5)  of  this  section. 

(d)  Selection  of  impartial  hearing 
officers.  Except  as  provided  in 
paragrai^  (e)  of  this  section,  the 
impartial  hearing  officer  for  a  particular 
case  must  be  selected— 

(1)  From  among  the  pool  of  persons 
qualified  to  be  an  impartial  hearing 
officer,  as  defined  in  §  361.5(b)(22),  who 
are  identified  by  the  State  unit,  if  the 
State  unit  is  an  independent 
commission,  or  jointiy  by  the  designated 
State  unit  and  the  State  Rehabilitation 
Advisory  Council,  if  the  State  has  a 
Coimcil;  and  • 

(2)(i)  On  a  random  basis;  or 

(ii)  By  agreement  between  the  director 
of  the  designated  State  unit  and  the 
individual  or,  if  appropriate,  the 
individual's  representative. 

(e)  State  fair  nearing  board.  The 
provisions  of  paragraphs  (b),  (c).  and  (d) 
of  this  secticm  are  not  applicable  if  the 
State  has  a  fair  hearing  board  that  was 
established  before  January  1. 1985,  that 
is  authorized  under  State  law  to  review 
rehabilitation  counselor  or  coordinator 
determinations  and  to  carry  out  the 
responsibilities  of  the  director  of  the 
designated  State  unit  under  this  section. 

(f)  Informing  affected  individuals.  The 
State  unit  shaU  inform,  through 
appropriate  modes  of  communication, 
all  applicants  and  eligible  individuals 
ol^ 

(1)  Their  right  to  review  under  this 
section,  including  the  names  and 
addresses  of  individuals  with  whom 
appeals  may  be  filed;  and 

(2)  The  manner  in  which  an  impartial 
hearing  officer  will  be  selected 
consistrat  with  the  reqidrements  of 
paragraph  (d)  of  this  section. 

(g)  Data  collection.  The  director  of  the 
designated  State  unit  shall  collect  and 
submit,  at  a  minimum,  the  follo«ring 
data  to  the  Secretary  for  inclusion  each 


year  in  the  aimual  rroort  to  Congress 
under  aectiou'l  3  of  the  Act: 

(1)  The  number  of  appeals  to 
impartial  hearing  officers  and  the  State 
director,  including  the  type  of 
complaints  and  the  issues  involved. 

(2)  The  number  of  decisions  by  the 
State  director  reversing  in  whole  or  in 
part  a  decision  of  the  impartial  hearing 
officer. 

(3)  The  number  of  decisicms  affirming 
the  position  of  the  dissatisfied 
individual  assisted  through  the  client 
assistance  program,  when  that 
assistance  is  known  to  the  State  unit 

(Authority:  Sections  102(b)  and  102(d)  of  the 
Act;  29  U.S.C  722(b)  and  722(d)) 

Subpart  C— Financing  of  Stale 
Vocational  RahaUHIatlon  Programa 

$36140    Matching  raquirsmanta. 

(a)  Federal  share.  (1)  General.  Except 
as  provided  in  paragraphs  (a)(2)  and 
(a)(3)  of  this  section,  the  Federal  share 
fiar  expenditures  made  by  the  State  unit 
under  the  State  plan,  including 
expenditures  for  the  provision  of 
vocational  rehabilitation  services, 
administration  of  the  State  plan,  and  the 
development  and  implementation  of  the 
strate^c  plan,  is  78.7  percent 

(2)  Construction  projects.  The  Federal 
share  fbr  expenditures  made  for  the 
construction  of  a  fedlity  for  community 
rehabilitation  program  purposes  may 
not  be  more  than  50  percent  of  the  total 
cost  of  the  project. 

(3)  Innovation  and  expansion  grant 
activities.  The  Federal  share  fbr  &e  cost 
of  innovation  and  expansion  grant 
activities  funded  by  appropriations 
under  Part  C  of  TiUe  I  of  the  Act  is  90 
percent 

(b)  Non-Federal  share.  (1)  General. 
Exoept  as  provided  in  paragraphs  (b)(2) 
and  (b)(3)  of  this  section,  expenditiues 
made  under  the  State  plan  to  meet  the 
non-Federal  share  under  this  section 
must  be  consistent  with  the  provisions 
of  34  CFR  80.24. 

(2)  Third  party  in-kind  contributionB. 
Third  party  in-ldnd  contributions 
specified  in  34  CFR  80.24(a)(2)  may  not 
be  used  to  meet  the  non-Federal  share 
under  this  section. 

(3)  Contributions  by  private  entities. 
Expmditiires  made  from  contributions 
by  private  organizations,  agencies,  or 
individuals  tnat  are  deposited  in  the 
accoimt  of  the  State  agency  or  sole  local 
agency  in  accordance  with  State  law 
and  that  are  earmariced,  under  a 
condition  imposed  by  the  contributOT, 
may  be  used  as  part  of  the  non-Federal 
share  under  this  section  if  the  following 
requirements  are  met 

(i)  The  funds  are  earmarked  for 
meeting  in  whole  or  in  part  the  State's 
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share  for  establishing  a  community 
rehabilitation  program  or  conslnictii^  a 
particular  fiKdlity  fitr  community 
rehabilitation  progi^m  purposes. 

(ii)  If  the  funds  ate  earmarked  fw  any 
other  purpose  undef  the  State  plan,  the 
expenditures  do  )iot  benefit  in  any  way 
the  d(Hior.  an  individual  to  whom  the 
donor  is  related  by  blood  or  marriage  or 
with  wh(Hn  the  donor  has  a  close 
personal  relationship,  or  an  individual, 
entity,  or  organization  with  whom  the 
donor  shares  a  finaacial  interest.  The 
Secretary  does  not  oonsider  a  donor's 
receipt  bma  the  State  unit  of  a  grant, 
subgrant,  or  contradt  with  funds  allotted 
under  this  part  to  b#  a  benefit  for  the 
purposes  of  this  paiagraph  if  the  grant, 
subgrant.  or  contradt  is  awarded  under 
the  State's  regular  opmpetitive 
procedures. 

(Authority:  Sections  7(7).  101(aX3),  and  104 
of  the  Act;  29  U.S.C  7D6(7).  721(a)(3)  and 
724) 

Nolt:  The  Secretaiyinotes  that 
OHiiributions  may  be  sannarked  in 
accordance  with  paragraph  (bM3Kii)  of  this 
section  for  providing  farticular  semcas  (e.g., 
rehatiilitatioa  teduolegy  services);  serving 
individuals  writh  certain  types  of  disabilities 
(e.g..  individuals  who  toe  blind),  consistent 
witli  tlie  State's  order  t>f  selection,  if 
applical>ie;  providing  aervioes  to  special 
groups  that  State  or  Padend  law  pennits  to 
be  targeted  far  services  (e.g.,  transitioning 
students),  consistent  %rith  the  State's  order  of 
selection,  if  applicable:  or  carrying  out 
particular  types  of  adi|iinistrative  activities 
permissible  under  Stafe  law.  Contributions 
also  may  be  restricted  to  particular 
geo^phic  areas  to  increase  services  at 
expand  the  scope  of  services  that  are 
available  statewide  uiider  the  State  plan. 
Hovfever,  if  a  contrilnition  is  earmarked  fat 
a  restricted  geographic  area,  expenditures 
&Y)in  that  contribution  n>ay  be  used  to  meet 
the  non-Federal  share  requirement  only  if  the 
State  unit  requests  an4  the  Secretary 
approves  a  waiver  of  Statewideness,  in 
accordance  «rith  $  361L26. 


1361.61  Limitation  en  use  of  funds  for 
oonalnietion  expendmirea. 

No  more  than  10  percent  of  a  State's 
allotment  for  any  fiscal  year  under 
section  110  of  the  Act  may  be  spent  on 
the  construction  of  facilities  for 
community  rehabilitation  program 
purposes. 

(Authority.  Section  l(h(a)(17)(A)  of  the  Act; 
29  U.S.C  721(aMl7)(i4)) 

9361.62  Maintenance  of  effort 
rs^ulrsnients. 

(a)  General  requirements.  (1)  The 
Secretary  reduces  the  amount  otherwise 
payable  to  a  State  for  a  fiscal  year  by  the 
amount  by  which  the  total  expenditiues 
from  non-Federal  sources  under  the 
State  plan  for  the  pievious  fiscal  year 
were  less  than  the  total  of  those 


«(penditures  for  the  fiscal  year  two 
years  prior  to  the  previous  fiscal  year. 
For  example,  for  fiscal  year  1996,  a 
State's  maintenance  of  effort  level  is 
based  on  the  amount  of  its  expenditures 
from  non-Federal  soiuces  for  fiscal  year 
1994.  Thus,  if  the  State's  non-Federal 
expenditures  in  1996  are  less  than  they 
were  in  1994,  the  State  has  a 
maint«ianc6  of  effort  deficit,  and  the 
Secretary  reduces  the  State's  allotment 
in  1997  by  the  amount  of  that  deficit. 

(2)  If,  at  the  time  the  Secretary  makes 
a  determination  that  a  State  has  failed 
to  meet  its  maintenance  of  effort 
requirements,  it  is  too  late  for  the 
Secretary  to  make  a  reduction  in 
accordance  with  paragraph  (a)(1)  of  this 
section,  then  the  Secretary  recovers  the 
amount  of  the  maintenance  of  effort 
deficit  through  audit  disallowance. 

(b)  Specific  requirements  for 
construction  of  facilities.  If  the  State 
plan  provides  for  the  construction  of  a 
racility  for  community  rehabilitation 
program  purposes,  the  amotmt  of  the 
State's  share  of  expenditures  for 
vocational  rehabilitation  services  imder 
the  plan,  other  than  for  the  construction 
of  a  faciUty  for  community 
rehabilitation  program  purposes  or  the 
establishment  of  a  facility  for 
community  rehabilitation  purposes, 
must  be  at  least  equal  to  the 
expenditures  for  those  services  for  the 
secnnd  prior  fiscal  year.  If  a  State  fails 
to  meet  Htp  requirwnents  of  this 
paragraph,  the  Secretary  recovers  the 
amount  of  the  maintenance  of  effort 
deficit  throu^  audit  disallowance. 

(c)  Separate  State  agency  for 
vocational  rehabilitation  services  for 
individuals  who  are  blind.  If  there  is  a 
separate  part  of  the  State  plan 
administered  by  a  separate  State  agency 
to  provide  vocational  rehabilitation 
services  for  individuals  who  are  blind — 

(1)  Satisfaction  of  the  maintenance  of 
effort  requirements  under  paragraphs  (a) 
and  (b)  of  4his  section  are  determined 
based  on  the  total  amount  of  a  State's 
non-Federal  expenditiues  imder  both 
parts  of  the  State  plan;  and 

(2)  If  a  State  fails  to  meet  any 
maintenance  of  effort  requirement,  the 
Secretary  reduces  the  amount  otherwise 
payable  to  the  State  for  that  fiscal  year 
under  each  part  of  the  plan  in  direct 
relation  to  the  amount  by  which 
expenditures  from  non-Federal  sources 
under  each  part  of  the  plan  in  the 
previous  fiscal  year  were  less  than  they 
were  for  that  part  of  the  plan  for  the 
fiscal  year  two  years  prior  to  the 
previous  fiscal  year. 

(d)  Waiver  or  modification.  (1)  The 
Secretary  may  waive  or  modify  the 
maintenance  of  effort  requirement  in 
paragraph  (a)(1)  of  this  section  if  the 


Secretary  determines  that  a  waiver  or 
modification  is  necessary  to  permit  the 
State  to  respond  to  exceptional  or 
tmcontrollable  drciunstances,  such  as  a 
mafor  natural  disaster  or  a  serious 
economic  downturn,  that — 

(i)  Cause  significant  unanticipated 
expenditures  or  reductions  in  revenue: 
and 

(ii)  Result  in— 

(A)  A  general  reduction  of  programs 
within  the  State;  or 

(B)  The  State  making  substantial 
expenditures  in  the  vocational 
rehabilitation  program  for  long-term 
purposes  due  to  the  one-time  costs 
associated  with  the  construction  of  a    . 
facility  for  commimity  rehabilitation 
program  purposes,  the  establishment  of 
a  facility  for  commimity  rehabilitation 
program  purposes,  or  the  acquisition  of 
equipment.       "-    •-' 

(2)  The  Secretary  may  waive  or 
modify  the  maintenance  of  effort 
requirement  in  paragraph  (b)  of  this 
section  or  the  10  percent  allotment 
limitation  in  §  361.61  if  the  Secretary 
determines  that  a  waiver  or 
modification  is  necessary  to  permit  the 
State  to  respond  to  exceptional  or 
uncontrollable  drciunstances,  such  as  a 
major  natural  disaster,  that  result  in 
significant  destruction  of  existing 
fecilities  and  require  the  State  to  make 
substantial  expenditures  for  the 
construction  of  a  facility  for  community 
rehabilitation  program  purposes  or  the 
establishment  of  a  facility  for 
commimity  rehabilitation  program 
purposes  in  order  to  provide  vocational 
rehabilitation  services. 

(3)  A  written  request  for  waiver  or 
modification,  including  supporting 
justification,  must  be  submitted  to  the 
Secretary  as  soon  as  the  State 
determines  that  an  exceptional  or 
uncontrollable  circumstance  will 
prevent  it  frt)m  making  its  required 
expenditures  bom  non-Federal  sources. 

(Authority:  Sections  101(a)(17)  and  111(a)(2) 
of  the  Act;  29  U.S.C.  721(a)(17)  and  731(aH2)) 

$361.63    Progrwn  inconw. 

(a)  Definition.  Program  income  means 
gross  income  received  by  the  State  that 
is  directly  generated  by  an  activity 
supported  under  this  part. 

(b)  Sources.  Sources  of  program 
income  include,  but  are  not  limited  to, 
payments  &t)m  the  Social  Security 
Administration  for  rehabilitating  Social 
Security  beneficiaries,  payments 
received  from  workers'  compensation 
funds,  fees  for  services  to  defray  part  or 
all  of  the  costs  of  services  provided  to 
particular  individuals,  and  income 
generated  by  a  State-operated 
community  r^abilitation  program. 


(c)  Use  of  program  income.  (1)  Except 
as  provided  in  paragraph  (c)(2)  of  this 
section,  progi^am  income,  whenever 
earned,  must  be  used  for  the  provision 
of  vocational  rehabilitation  services,  the 
administration  of  the  State  plan,  and 
developing  and  implementii^  the 
strategic  plan.  Pro-am  income  is 
considered  earned  when  it  is  received. 

(2)  Pa3rments  provided  to  a  State  from 
the  Social  Security  Administrationfor 
rehabilitating  Social  Security      /^ 
beneficiaries  may  also  be  uaedto  carry 
out  programs  under  Part  B  o(^Ue  I  of 
the  Act  (client  assistance).  Part  C  of 
Title  I  of  the  Act  (innovation  and 
expansion).  Part  C  of  Title  VI  of  the  Act 
(supported  employment)  and  Title  VII  of 
the  Act  (independent  Uving). 

(3)  The  State  is  authorized  to  treat 
proeram  income  as — 

(1  j  An  addition  to  the  grant  funds  to 
be  used  for  additional  allowable 
:  program  expenditures,  in  accordance 
with  34  CFR  a0.25(B)(2):  or 

(ii)  A  deduction  from  total  allowable 
costs,  in  accordance  with  34  CFR 
80.25(e)(1). 

(4)  nogram  income  may  not  be  used 
to  meet  the  non-Federal  share 
requirement  under  §  361.60. 

(Authority:  Section  108  of  the  Act;  29  U.S.C 
728;  34  CFR  80.25) 

f  361.64   ObNeaUonorFadaralAndaand 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  Federal  funds, 
including  reallotted  fimds,  that  are 
appropriated  for  a  fiscal  year  to  carry 
out  a  program  under  this  part  that  are 
not  obligated  by  the  State  unit  by  the 
beginning  of  the  succeeding  fiscal  year 
and  any  program  income  received 
during  a  fiscal  year  that  is  not  obligated 
by  the  State  unit  by  the  beginning  of  the 
succeeding  fiscal  year  must  remain 
available  for  oblic^tion  by  the  State  unit 
during  that  succeeding  fiscal  year. 

(b)  Federal  funds  appropriated  for  a 
fiscal  year  remain  available  for 
obligation  in  the  succeeding  fiscal  year 
only  to  the  extent  that  the  State  unit  met 
the  matching  requirement  for  those 
Federal  funds  by  obligating,  in 
accordance  with  34  CFR  76.707.  the 
non-Federal  share  in  the  fiscal  year  for 
which  the  fimds  were  appropriated. 

(Authority:  Section  19  of  the  Act;  29  U.S.C. 
718) 

1361.68    Allotment  and  payment  of  ftderel 
fUnda  for  vocational  rahabHKation  I 


(a)  Allotment  (1)  The  allotment  of 
Federal  funds  for  vocational 
rehabilitation  services  for  each  State  is 
computed  in  accordance  with  the 
requirements  of  section  110  of  the  Act, 
and  payments  are  made  to  the  State  on 


a  quarterly  basis,  unless  some  other 
period  is  established  by  the  Secretary. 

(2)  If  the  State  plan  designates  one 
State  agency  to  administer,  or  supervise 
the  administration  of,  the  part  of  the 
plan  under  which  vocational 
rehabilitation  services  are  provided  for 
individuals  who  are  blind  and  another 
State  agency  to  administer  the  rest  of  the 
plan,  the  division  of  the  State's 
allotment  is  a  matter  for  State 
determination. 

(b)  Reallotment.  (1)  Hie  Secretary 
determines  not  later  than  45  days  before 
the  end  of  a  fiscal  year  which  States,  if 
anv,  will  not  use  their  fidl  allotment. 

(2)  As  soon  as  possible,  but  not  later 
than  the  end  of  the  fiscal  year,  the 
Secretary  reallots  these  fimds  to  other 
States  tlmt  can  use  those  additicmal 
fimds  during  the  current  or  subsequent 
fiscal  year,  provided  the  State  can  meet 
the  matching  requirement  by  obligating 
the  non-Federal  share  of  any  reallotted 
funds  in  the  fiscal  yeer  fat  which  the 
fimds  wrere  appropriated. 

(3)  Funds  reallotted  to  another  State 
are  considered  to  be  an  increase  in  the 
recipient  State's  allotment  for  the  fiscal 
year  for  which  the  fimds  were 
appropriated. 

(Authority:  Sections  110  and  111  of  the  Act; 
29  U.S.C  730  and  731) 

Subpart  D— Stratagic  Plan  for 
IfmowBon  and  Expanaion  of 
Vocational  Rahabilltation  Sarvicas 

1361.70   PurpoaaofthaatrMsgleplaa 
The  State  shall  prepare  a  statewide 
strategic  plan,  in  accordance  with 
§  361.71,  to  develop  and  use  innovative 
approadies  for  achieving  long-term 
success  in  expanding  and  improving 
vocational  rehabilitation  services, 
including  supported  employment 
services,  provided  under  the  State  plan, 
including  the  supported  employment 
supplement  to  the  State  plan  required 
under  34  CFR  part  363. 

(Authority:  Section  120  of  the  Act;  29  U.S.C 
740) 

f  361.71    Prooaduraafordovaloplngthe 
atrategic  plaa 

(a)  Public  input  (1)  The  State  unit 
shall  meet  with  and  receive 
recommendations  from  members  of  the 
State  Rehabilitation  Advisory  Council,  if 
the  State  has  a  Council,  and  the 
Statewide  Independent  Living  Council 
prior  to  developing  the  strategic  plan. 

(2)  The  State  umt  shall  solicit  public 
input  on  the  strategic  plan  prior  to  or  at 
the  public  meetings  on  the  State  plan, 
in  accordance  with  the  requirements  of 
§  361.20. 

(3)  The  State  unit  shall  consider  the 
recommendations  received  under 


paragraphs  (a)(1)  and  (a)(2)  of  thia 
section  and,  if  the  State  rejects  any 
recommendations,  shall  include  a 
writtm  explanation  of  the  reasons  for 
those  refections  in  the  strategic  plan. 

(4)  The  State  unit  shall  develop  a 
procedure  to  ensure  ongoing  comment 
&t>m  the  Council  or  Councils,  if 
applicable,  as  the  plan  is  being 
imolemented. 

(d)  Duration.  Tlie  strategic  plan  must 
cover  a  three-year  period. 

(c)  Revisions.  The  State  unit  shall 
revise  the  strategic  plan  on  an  aimual 
basis  to  reflect  the  unit's  actual 
experience  over  the  previous  year  and 
input  fitjm  the  State  Rehabilitation 
Advisory  Council,  if  the  State  has  a 
Council,  individuals  with  disabilities, 
and  other  interested  parties. 

(d)  Dissemination.  The  State  unit 
shall  disseminate  widely  the  strategic 
plan  to  individuals  with  disabilities, 
disability  organizations,  rehabilitation 
professionals,  and  other  interested 
persons  and  shall  make  the  strategic 
plan  available  in  accessible  formats  and 
appropriate  modes  of  communication. 

(Authority:  Section  122  of  the  Act;  29  U.S.C 
742) 

(361.72   Content  of  the  alralegtc  plan. 

The  strategic  plan  must  include — 
(a)  A  statement  of  the  mission, 
philosophy,  values,  and  principles  of 
the  vocational  rehabilitation  program  in 
the  State; 

'M  Spclcific  goals  and  objectives  for 
e^nanding  and  improving  the  system  for 
prdrMing  vocational  rehabilitation 
services; 

(c)  Specific  multi-faceted  and 
systemic  approaches  for  accomplishing 
the  objectives,  including  interagency 
coordination  and  cooperation,  that  build 
upon  state-of-the-art  practices  and 
research  findings  and  that  implement 
the  State  plan  and  the  supplement  to  the 
State  plan  submitted  under  34  CFR  part 
363;    . 

(d)  A  description  of  the  specific 
programs,  projects,  and  activities 
funded  under  this  subpart,  including 
how  the  programs,  projects,  and 
activities  accomplish  the  objectives  of 
the  subpart,  and  the  resource  allocation 
and  budget  for  the  programs,  projects, 
and  activities;  and 

(e)  Specific  criteria  for  determining 
whe^er  the  objectives  have  been 
achieved,  including  an  assurance  that 
the  State  will  conduct  an  annual 
evaluation  to  determine  the  extent  to 
which  the  objectives  have  been 
achieved  and,  if  specific  objectives  have 
not  been  achieved,  the  reasons  that  the 
objectives  have  not  been  achieved  and 

a  description  of  altemative  approaches 
that  will  be  taken. 
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(Authority:  Sactkm;i21  of  the  Act:  29  U.S.C 
741)  1 

fan.73  UMofftix^ 

(a)  A  State  unit  shall  use  all  grant 
funds  rooeived  utdv  title  I,  Part  C  of 
the  Act  to  cany  o|it  programs  and 
activities  that  arelidantified  under  the 
State's  str^egic  plan,  including  but  not 
limited  to  those  programs  and  activities 
that  are  identified  in  paragraph  (b)  of 
thissection. 

(b)  A  Stato  unit{  shall  use  at  least  1.5 
percent  of  the  fuifds  received  xindiBr 
section  111  of  th^Act  to  carry  out  one 
or  more  of  the  following  types  of 
programs  and  acdvities  thiat  are 
identified  in  the  State's  strategic  plan: 

(1)  Programs  ta  initiate  or  expand 
onployment  opp4»tunities  for 
individuals  with  severe  disabilities  in 
intepated  setting^  that  allow  for  the  use 
of  on-the-job  traiiiing  to  promote  the 
Directives  of  Title  I  of  the  Americans 
with  Disrinlities  Act  of  1990. 

(2)  Programs  or  activities  to  improve 
or  expand  the  provision  of  employment 
services  in  integrated  settings  to 
individuals  with  sensory,  cognitive, 
physical,  and  me|ital  impairments  «dio 
traditi<mally  hav^  not  beian  swved  by 
the  State  vocational  rehabilitation 
agency. 

(3)  Programs  or  activities  to  maximize 
the  Utility  of  indij^duals  with 
disabilities  to  usei  rehabilitatirai 
technology  in  employment  settings. 

(4)  Programs  «!  activities  that  assist 
raaployers  in  accommodating, 
evaluating,  training,  or  placing 
individuals  %vith  disabilities  in  the 
workplace  of  the  employer  omsistent 
with  the  provisions  of  the  Act  and  Title 
I  of  the  Americans  with  Disabilities  Act 
of  1990.  These  programs  or  activities 
may  include  shoit-term  technical 
assistance  or  other  effective  strategies. 

(5)  Programs  (hp  activities  that  expand 
and  improve  the  extent  and  type  of  an 
individual's  involvement  in  the  rsview 
and  selection  of  his  or  her  training  and 
employment  goal  i. 

(6)  Programs  orj  activities  that  expand 
and  improve  opportunities  fta  career 


advancement  for  individuals  with 
severe  disabilities. 

(7)  Programs,  projects,  or  activities 
designed  to  initiate,  expand,  or  improve 
wmting  relationships  between 
vocational  rehabilitation  services 
provided  under  Title  I  of  the  Act  and 
independent  living  services  provided 
under  Title  Vn  of  the  Act. 

(8)  Programs,  projects,  or  activities 
designed  to  improve  functioning  of  the 
system  for  delivering  vocational 
rehabilitation  services  and  to  improve 
coordination  and  working  relationships 
with  other  State  agencies  and  local 
public  agencies,  business,  industry. 
Labor,  community  rriiabilitation 
programs,  and  centos  for  independent 
livins,  including  projects  designed  to — 

(i)  mcraese  the  ease  of  access  to, 
timeliness  of,  and  quality  of  vocational 
rehabilitation  services  tluough  the 
development  and  implementation  of 
policies,  procedures,  systems,  and. 
interagency  mechanisms  for  providing 
vocational  rehabilitation  services; 

(ii)  Improve  the  woridng  relationships 
between  State  vocati(mal  rehabilitation 
agmdes  and  other  State  agencies,  : 
centers  for  independent  living, 
community  rehabilitation  programs, 
educational  agencies  involved  in  higher 
education,  adult  basic  education,  and 
continuing  education,  and  businesses, 
industry,  and  labor  organizationst  in 
ordw  to  create  and  fodlitate  cooperaticm 
hi— 

(A)  Planning  and  implementing 
services;  and 

(B)  Develc^ing  an  integrated  system 
of  community-lmsed  vocaticmal 
rehabilitation  services  that  includes 
appropriate  transitions  between  service 
systrans;  and 

(iii)  Improve  the  ability  of 
proCMsionals,  advocates,  business, 
industry,  labor,  and  individuals  with 
disabilities  to  yrotk  in  cooperative 
partnerships  to  improve  the  quality  of 
vocational  rehabilitation  services  and 
job  and  career  opportunities  for 
individuals  with  disabilities. 

(9)  Projects  or  activities  that  ensure 
that  the  annual  evaluation  of  the 


effectiveness  of  the  program  in  meeting 
the  goals  and  objectives  in  the  State 
plan,  including  the  system  for 
evaluating  the  performance  of 
rehabilitation  counselors,  coordinators, 
and  other  personnel  used  in  the  State, 
fodlitates  and  does  not  impede  the 
accomplishment  of  tiie  purpose  of  this 
part,  including  serving  individuals  with 
the  most  severe  disabilities. 

(10)  Projects  or  activities  to  support 
the  initiatirai,  expansion,  and 
improvement  of  a  c(Hnprehensive 
system  of  personnel  development 

(11)  Programs,  projects,  or  activities  to 
support  the  provision  of  training  and 
tedmical  assistance  to  individuals  with 
disabilities,  business,  industry,  labw, 
community  rehabilitation  programs,  and 
others  regarding  the  implementation  of 
the  Rehabilitatirai  Act  Amendmoats  of 
1992,  of  Tltie  V  of  the  Act,  and  of  the 
Americans  with  Disabilities  Act  of  1990. 

(12)  Projects  or  activities  to  suppcHl 
the  fondii^  of  the  State  Rehabilitation 
Advisory  Council  and  the  Statewide 
Independent  Living  Coimdl. 

(Authority:  Sectioas  101(aH34XB)  and  123  of 
the  Act;  29  U.S.C  721(aM34)(B)aiid  743) 

{  361.74   ANotmant  of  Federal  fUnds> 

(a)  The  allotment  and  any  reallotment 
of  Federal  funds  under  Titie  I,  Part  C  of 
the  Act  are  computed  in  accordance 
with  the  requiranents  of  section  124  ot 
the  Act 

(b)  If  at  any  time  the  Secretary 
determines  that  any  amount  will  not  be 
expended  by  a  State  in  carrying  out  the 
purpose  of  this  subpart,  the  Secretary 
makes  that  unount  availdile  to  one  or 
more  other  States  that  the  Secretary 
determines  will  be  able  to  use 
additional  amounts  during  the  fiscal 
year.  Any  amount  made  available  to  any 
State  under  this  paragraph  of  this 
secticm  is  regarded  as  an  increase  in  the 
State's  allotment  for  that  fiscal  year. 

(Authority:  Section  124  of  the  Act;  29  U.SXX 
744) 

(FR  Doc.  95-30344  Piled  12-14-95;  8:45  am] 
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Presidential  Documents 


PraclamatMm  M57  af  Decoibar  11,  IMS 

To  Modify  tlM  HannoBized  Tariff  Schedule  of  the  United 
SUtes,  To  Provide  Riik§  of  Origiii  Under  the  North  Amer- 
ican Free  Trade  Agreement  for  Affected  Goods,  and  for 
Odier  Purposes 


By  tha  Prandeat  of  the  Uaited  States  of  Anerka 


1.  Section  1205(a)  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988 
("the  1988  Act")  (19  U.S.C.  300S(a))  directs  the  United  SUtes  International 
Trade  Coamiission  ("the  Cranmission")  to  keep  the  Harmonized  Tariff  Sched- 
ule of  the  United  States  ("HTS")  under  continuous  review  and  periodically 
to  recommend  to  the  President  such  modifications  in  the  HTS  as  the  Commis- 
sion considers  necessary  or  ^propriate  to  accomplish  the  purposes  set 
forth  in  that  subsection. 

2.  SecUon  1206(a)  of  the  1988  Act  (19  U.S.C  3006(a))  authorizes  the  President 
to  proclaim  modifications  to  the  HTS,  based  c»  the  recommendations  of 
the  Commission  under  section  1205  of  the  1988  Act  (19  U.S.C.  3005),  that 
he  determines  are  in  conformity  with  the  obligations  of  the  United  States 
under  the  International  Convention  on  the  Harmcmized  Commodity  Descrip- 
tion and  Coding  System  ("the  Conventimi")  and  do  not  run  counter  to 
the  national  economic  interest  of  the  United  States. 

3.  (a)  Presidential  Proclamation  No.  6641  of  Decraober  15, 1993.  iinplemented 
the  North  Amwican  Free  Trade  Agreemmt  ("the  NAFTA")  with  respect 
to  the  United  States  and,  pursuant  to  sections  201  and  202  of  the  Nmth 
American  Free  Trade  Agreement  Implementation  Act  ("the  NAFTA  Imple- 
mentation Act")  (19  U.S.C.  3331  and  3332).  incorporated  in  the  HTS  the 
tariff  modifications  and  rules  of  origin  necessary  or  appropriate  to  carry 
out  the  NAFTA. 

(b)  Because  the  substance  of  the  changes  to  the  QmvMition  will  be  reflected 
in  slightly  differing  form  in  the  national  tariff  schedules  of  the  three  parties 
to  the  NAFTA,  the  rules  (rf  wigin  and  interpretative  rules  set  fc»th  in 
Appendix  6.A  of  Annex  300-B,  Annex  401,  and  other  annexes  to  the  NAFTA 
must  be  modified  to  ensure  that  the  agreed  tariff  and  certain  othw  treatnoent 
accorded  under  the  NAFTA  to  originating  goods  will  continue  to  be  provided 
under  the  tariff  categories  affiscted  by  the  modifications  to  the  Convention. 
The  NAFTA  parties  agreed,  cm  November  6,  1995,  to  the  text  of  necessary 
revisions  to  the  NAFTA. 

4.  Section  202  of  the  NAFTA  Implementation  Act  (19  U.S.C.  3332)  provides 
certain  rules  for  determining  whether  goods  imported  into  the  United  States 
originate  in  the  territc»y  of  a  NAFTA  party  and  thus  are  eligible  for  the 
tariff  and  other  treatment  contemplated  under  the  NAFTA.  Section  202(q) 
of  the  NAFTA  Implementation  Act  (19  U.S.C.  3332(q))  authorizes  the  Presi- 
dent to  proclaim  the  rules  of  origin  set  out  in  the  NAFTA  and  any  additional 
subordinate  tariff  cat^ories  necessary  to  carry  out  the  NAFTA  Implementa- 
tion Act  consistent  with  the  NAFTA. 

5.  Pursuant  to  section  1206(a)  of  the  1988  Act  (19  U.S.C.  3006(a))  and 
section  202  of  the  NAFTA  Implementation  Act  (19  U.S.C  3332),  I  have 
determined  (1)  that  the  modifications  to  the  HTS  being  proclaimed  pursuant 
to  section  1206(a)  of  the  1988  Act  are  in  conformity  with  the  obligations 
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of  the  United  States  under  the  Convention  and  do  not  run  counter  to 
the  national  economic  interest  of  the  United  States;  and  (2)  that  the  modifica- 
tions to  the  HTS  being  proclaimed  pursuant  to  section  202  of  the  NAFTA 
Implementation  Act  must  be  incoq)orated  in  the  HTS  in  order  to  ensure 
that  the  tariff  and  certain  other  treatment  accorded  imder  the  NAFTA  will 
continue  to  be  given  to  NAFTA  originating  goods.  The  report  and  lay- 
over requirements  of  section  1206(b)  of  the  1988  Act  (19  U.S.C.  3006(b)] 
and  section  202(q)(2)  of  the  NAFTA  Implementation  Act  (19  U.S.C,  3332(q)) 
have  been  complied  with. 

6.  (a)  Presidential  Proclamation  No.  6763  of  December  23, 1994,  implemented 
with  respect  to  the  United  States  the  trade  agreements  resulting  from  the 
Uruguay  Round  of  multilateral  trade  negotiations,  entered  into  pursuant 
to  sections  1102(a)  and  (e)  of  the  1988  Act  (19  U.S.C.  2902(a)  and  (e)), 
including  Schedule  XX — ^United  States  of  America,  annexed  to  the  Marrakesh 
Protocol  to  the  General  Agreement  on  Tari&  and  Trade  1994  ("Schedule 
XX").  Certain  provisions  set  forth  in  annexes  to  that  proclamation  contain 
technical  errors  in  the  instructions  for  implementing  particular  changes. 

(b)  Sections  1102(a)  and  (e)  of  the  1988  Act  (19  U.S.C.  2902(a)  and  (e)) 
authorize  the  President  to  proclaim  such  modification  or  continuance  of 
any  existing  duty,  such  continuance  of  existing  duty-free  or  excise  treatment, 
or  such  additional  duties,  as  he  determines  to  be  required  or  appropriate 
to  carry  out  any  trade  agreements  entered  into  under  those  sections.  Section 
111(a)  of  the  Uruguay  Round  Agreements  Act  ("the  URAA")  (19  U.S.C. 
3521(a))  authorizes  the  President  to  proclaim  such  other  modification  of 
any  duty,  such  other  staged  rate  reduction,  or  such  additional  duties  as 
the  President  determines  to  be  necessary  or  appropriate  to  carry  out  Schedule 
XX,  To  clarify  the  intent  of  the  changes  previously  proclaimed,  I  have 
decided  that  such  technical  errors  should  be  corrected. 

7.  Section  604  of  the  Trade  Act  of  1974,  as  amended  ("the  1974  Act") 
(19  U.S.C.  2483),  authorizes  the  President  to  embody  in  the  HTS  the  substance 
of  the  relevant  provisions  of  that  Act.  of  other  acts  affecting  import  treatment, 
and  actions  thereunder,  including  the  removal,  modification,  continuance, 
or  imposition  of  any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States, 
acting  under  the  authority  vested  in  me  by  the  Constitution  and  the  laws 
of  the  United  States  of  America,  including  but  not  limited  to  section  604 
of  the  1974  Act  (19  U.S.C.  2483),  sections  1102,  1205,  and  1206  of  the 
1988  Act  (19  U.S.C.  2902,  3005,  and  3006),  sections  201  and  202  of  the 
NAFTA  Implementation  Act  (19  U.S.C.  3331  and  3332),  and  section  111(a) 
of  the  URAA  (19  U.S.C.  3521(a)),  do  hereby  proclaim: 

(1)  In  order  to  modify  the  rules  of  origin  under  the  NAFTA  to  reflect 
the  amendments  agreed  to  by  the  NAFTA  parties,  and  to  make  certain 
conforming  changes,  the  general  notes  to  the  HTS  are  modified  as  set  forth 
in  Annex  I  to  this  proclamation. 

(2)  In  order  to  make  changes  in  the  HTS  to  conform  it  to  the  Convention 
or  any  amendment  thereto  recommended  for  adoption,  to  promote  the  uni- 
form application  of  the  Convention,  to  establish  additional  subordinate  tariff 
categories  to  carry  out  modifications  to  the  rules  of  origin  under  the  NAFTA, 
and  to  make  technical  and  conforming  changes  to  existing  provisions,  the 
HTS  is  modified  as  set  forth  in  Annex  n  to  this  proclamation. 

(3)  In  order  to  provide  for  the  continuation  of  previously  proclaimed  staged 
duty  reductions  in  the  Rates  of  Duty  1 -General  subcolumn  under  section 
111(a)  of  the  URAA  (19  U.S.C.  3521(a)),  as  provided  in  Presidential  Proclama- 
tion No.  6763  of  December  23,  1994,  for  goods  in  the  provisions  modified 
in  Annex  n  to  this  proclamation  that  are  entered  or  withdrawn  from  ware- 
house for  consumption  on  or  after  the  dates  specified  in  section  A  of 
Annex  III  to  this  proclamation,  the  rate  of  duty  in  the  HTS  set  forth  in 
the  Rates  of  Duty  1 -General  subcolumn  for  each  of  the  HTS  subheadings 
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enumerated  in  section  A  of  Annex  III  shall  be  deleted  and  the  rate  of 
duty  provided  in  such  section  A  inserted  in  lieu  thereof. 

(4)  In  order  to  provide  for  the  continuation  of  previously  proclaimed  tariff 
modifications  and  staged  duty  reductions  under  section  201  of  the  NAFTA 
Implementation  Act  (19  U.S.C.  3331),  as  implemented  with  respect  to  the 
United  States  in  Presidential  Proclamation  No.  6641  of  December  15,  1993, 
for  goods  of  Canada  and  of  Mexico  under  the  terms  of  general  note  12 
to  the  HTS  classifiable  in  the  tariff  provisions  set  forth  in  or  affected  by 
Annex  n  to  this  proclamation  that  are  entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the  dates  specified  in  sections  B  and  C,  respec- 
tively, of  Annex  ni  to  this  proclamation,  the  appropriate  rate  of  duty  in 
the  HTS  set  forth  in  the  Rates  of  Duty  1-Special  subcolumn  followed  by 
the  symbol  "CA"  or  "MX",  respectively,  for  each  of  the  HTS  subheadings 
enumerated  in  sections  B  and  C  of  Annex  m  shall  be  deleted  and  the 
rate  of  duty  provided  in  such  sections  inserted  in  lieu  thereof. 

(5)  (a)  In  order  to  make  technical  corrections  to  certain  provisions  of  the 
annexes  to  Presidential  Proclamation  No.  6763  of  December  23,  1994,  such 
provisions  are  modified  as  set  forth  in  Annex  IV  to  this  proclamation. 

(b)  All  provisions  of  previous  proclamations  and  Executive  orders  incon- 
sistent with  the  actions  taken  in  this  proclamation  are  hereby  supersedecl 
to  the  extent  of  such  inconsistency. 

(6)  (a)  The  modifications  to  the  HTS  made  by  Annexes  I  and  n  to  this 
proclamation  shall  be  effective  with  respect  to  goods  entered  or  withdrawn 
from  warehouse  for  consumption  on  and  after  the  later  of  (i)  Januarj'  1, 
1996,  or  (ii)  the  date  that  is  15  days  after  the  date  of  publication  of  this 
proclamation  in  the  Federal  Register. 

(b)  The  modifications  to  the  HTS  made  by  Annexes  III  and  FV  to  this 
proclamation  shall  be  effective  with  respect  to  goods  entered  or  withdrawn 
from  warehouse  for  consumption  on  and  after  the  dates  specified  in  such 
annexes  to  this  proclamation  for  each  action  specified. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 


Billing  code  319S-01-4> 
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ANNEX   I 

NODIFICATIOilS  TO  THE  6ERESAL  ROTES  TO  THE 
HARMONIZED  TARIFF  SCHEDULE  OF  THE  UNITED  STATES  (HTS) 

Effective  irltl^  re<p»ct  to  Ttlr}*«  ^^^^  ^re  entered,  or  irithdraim  froa 

warehouse  f^y  T^rHg^fT.  '^   "^^  ^^•^  ^^  '^^^•^   °^  M>  f'f"*^  ^i  1^^^  **'' 

(2)  th»  fifteenth  dev  after  the  date  o£  »ublicat5""  »f  ***j'-   r 1 *'*''''  **" 

the  Federal  **>iif«"*r-  t^«  HTS  1«  Modified  as  provldad  herein: 

Modification*  to  general  note  12  to  the  KTS,  other  than  to  subdivision  (t)  of 
such  note: 

1.  General  note  12(c) (Iv) (D)(4)  Is  aodifUd  by  deleting  -8469.10.40"  and  by 
Inserting  In  lk«u  thereof  "8469.11". 

2.  General  noite  12(f) (111) (D)  and  12(r)(v)(A)  are  each  aodlfled  by  deleting 
"2101.10.21"  and  by  Inserting  In  lieu  thareof  "2101.11.21". 

Modifications  to  the  tariff  classification  rules  ("TCRs")  of  subdivision  (t) 
of  general  notae  12: 

1.  TC&  1  for  l:hapter  15  Is  nodlfled  by  adding  after  the  vord  "chapter"  the 
expression  ".  lezcept  fron  heading  3823". 

2.  TCRs  2  tlirloui^  6,  Inclusive,  for  chapter  15  are  deleted,  TCR  7  is 
redesignated  ais  TCK  3.  and  the  follovlng  new  Tait-2  Is  Inserted  In  msMrlcal 
sequence : 
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"   1 

I.     A  ek4e»  «• 


3.     TOl  7  for 
lieu  thereof: 


■7.  A 

•.  A 

f.  A 

1*.  A 

11.  A 


hmUm  1S20  frm  mf  atiMr  iMeMns.  Mctpt  frm  keeif nt  MS." 
chapter  19  Is  deleted  and  the  following  n«w  TCRs  are  Inserted  In 


f  immtm  19*2  tkrwi^  IMS  fr«a  any 

te  MMMeifnt  1M4.10  frw  any  etlier 

t«  auMiMdine  1904.20  frw  anr  etlMr 

te  nAteeeeins  1M4.eo  frei  v^r  etker  ckepterc 

f  iMadlrv  IMS  fi 


20w 


4.     TCR  1  for  Ichapter  21  Is  nodlfled  by  deleting  ■^2101.10.21"  and  by  Inserting 
In  lieu  thereof  "2101.11.21".  / 


13  foi 


5.  TCR  13  toi   chapter  21  Is  redesignated  as  TCR  14,  and  the  following  new  TCR 
13  Is  Inserted  In  nuaerlcal  sequence: 

"13.    A  dMve  to  tariff  ftaea  210t.90.12,  210i.fe.15  ar  210t.9e.1t  fraa  ary  otiMr  tarfff  fta, 
axcaot  fraa  haadlnsa  2209  tiirou^  2209." 

6.  TCR  7  for  Ichapter  22  Is  nodlfled  by  adding  after  "group"  the  following: 

",  txcapt  Iraa  tariff  it«B  210^.90.12,  210«.9e.15  ar  210ft.90.18". 
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7.  TCR  1  for  chapter  24  is  modified  to  read  as  follows: 

"1.     A  chanse  to  haadings  2401  through  2403  froa  tariff  itaaa  2401. 10.21.  2401.20. 14  or  2403. 91. 20 
or  any  othar  chapter." 

8.  TCRs  1  through  12,   Inclusive,    for  chapter  28  are  deleted  and  the  following 
new  TCRs  are  Inserted  In  lieu  thereof: 

"1.      A  changa  to  subhaading*  2801.10  through  2801.30  froa  any  othar  lubhaadlng,  Including  anothar 
aubhaading  within  that  grmp. 

2.  A  changa  to  headings  2802  through  2803  free  any  othar  haadlng,  including  anothar  haading 
within  that  group. 

3.  A  changa  to  stMiaadlngs  2804.10  through  2804.S0  frea  any  othar  subhaading.  Including  anothar 
siMaadIng  within  that  gret^. 

4.  (A)    A  change  to  subheadings  2804.61  through  2804.69  frea  any  subheading  outside  that  groi^; 

or 

(B)  A  change  to  subheadings  2804.61  through  2804.69  frdk  any  other  subheadir«  within  that 
groip,  whether  or  not  there  is  also  a  change  frea  any  s(A)haau1ng  ouulde  that  grm^. 
provided  there  is  a  regional  value  content  of  not  laaa  than: 

(1)  60  percent  where  the  transaction  value  wthod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

5.  A  change  to  subheadings  2804.70  through  2804.90  frea  any  othar  st^haading,  including  another 
subhaading  within  that  grot^.  ^ 

6.  A  change  to  stMieadings  2805.11  through  2805.40  froa  any  other  subheading,  including  another 
siAheading  within  that  grot^. 

7.  (A)  A  change  to  S(±head1ng  2806.10  frea  any  other  subheading,  «(ccpt  frea  subhaadir^  2801.10; 

or 

(B)  A  change  to  subheading  2806.10  frea  subheading  2801.10,  whether  or  not  there  is  also  a 
change  frea  any  other  subheading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

8.  A  change  to  stiahceding  2806.20  frea  any  other  stMeading. 

9.  A  change  to  headings  2807  through  2808  froa  any  othar  haading.  Including  another  heading 
within  that  group. 

10.  A  change  to  stMiaadings  2809.10  through  2814.20  frea  any  other  aubhaading,  including  another 
subheading  within  that  group. 

11.  (A)  A  change  to  subheadings  2815.11  through  2815.12  frea  any  other  headir«;  or 

(B)  A  change  to  siAheadings  2815.11  through  2815.12  frea  any  other  subheading  within  heading 
2815,  including  another  subheading  within  that  group,  whether  or  not  there  is  also  a 
change  frea  any  other  heading,  provided  there  ia  a  ragienal  value  content  of  not  less 
than: 

(1)  60  percent  where  the  tranaaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

12.  A  change  to  subheading  2815.20  frea  any  othar  siMieadlno. 
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8.  TCRs  1  through  12,  inclusive,  for  chapter  28  are  deleted  and  the  following 
nev  TCRs  are  inserted  in  lieu  thereof  (continued): 


13.    (A). 


to  nMiMdffv  2815 .«30  frai  any  ottwr  siMMdlno,  Mcapt  froi  stAhMding  2815.11 
tkrough  2815.20;  or 

A  thmm  to  «MM«d1r«  2815.30  free  stAhMdlng*  2815.11  through  2815.20,  Mhether  or  not 
thoro  1*  also  •  chango  fro«  any  ether  siAheadins,  provldad  there  is  a  regfonal  value 
content  of  not  less  than: 


(1)  60  percent  Nhere  the  transaction  value  eethod  is  used,  or 

(2)  SO  percent  Mhere  the  net  cost  eethod  is  used. 

U.   A  chii«e  to  subheadifvs  2816.10  through  2818.30  fro*  any  other  sufaheedina,  including  another 
sdbh^ading  within  that  group. 


15.    (A) 
(i) 


A  change  to  subheading  2819.10  free  any  ether  heeding;  or 

|A  char«e  to  siibheediry  2819.10  free  eiMModfng  2819.90,  lAether  or  not  there  is  else  s 
froe  any  ether  heading,  grovidsd  there  is  a  regional  value  content  of  not  less 


16.  A 

17.  (A) 
(t) 


(1)  60  percent  vhere  the  transact  tan  value  atthod  is  used,  or 

(2)  50  percent  where  the  net  coet  eethod  is  used. 
to  suisheeding  2819.90  free  any  ether  sufaheeding. 

A  change  to  siisheading  2820.10  free  any  ether  heeding;  or 


(1)  60  percent  where  the  transection  value  atthod  is  used,  or 

(2)  50  percent  where  the  net  coet  eethod  is  used. 
18.  A  change  to  siAhsading  2820.90  frcai  any  other  subheading. 

A  change  to  siAheadings  2821.10  through  2821.20  free  eny  other  heeding;  or 


19.  (A) 


A  eh««e  to  sUbheedirv  2820.10  froe  subheading  2820.90,  whether  or  not  there  is  also  a 
ehaf«e  free  any  other  heeding,  provided  there  is  e  regional  value  content  of  not  less 
then; 


A  charge  to  subheedir«s  2821.10  through  2821.20  froi  any  other  sufaheeding  within  that 
grei^,  whether  or  not  there  is  else  s  chenge  free  any  other  heeding,  providsd  there  is  a 
rogional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  eethod  is  used,  or 

(2)  50  percent  where  the  net  coet  eethod  is  used. 

20.  A  chinge  to  headingt  2822  trough  2823  free  any  other  heading,  including  anotiier  heading 
within  that  troup. 


21.  (A) 
(i> 


A  Change  to  subheedings  2824.10  through  2824.90  free  eny  other  heading;  or 

A  charge  to  sufaheedir«s  2824.10  through  2824.90  free  any  other  sufaheeding  within  that 
grei^,  whether  or  not  there  ie  else  a  chenge  froe  eny  ether  heeding,  provided  there  is  e 
regionel  value  content  of  not  less  than: 

(1)  60  percent  where  the  transection  value  etthod  is  used,  or 

(2)  50  percent  where  the  net  coet  eetliod  is  used. 
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8.  TCRs  1  through  12,  inclusive,  for  chepter  28  are  deleted  and  the  following 
new  TCRs  are  inserted  in  lieu  thereof  (continued) : 

22.  A  chenge  to  si±hcedir«s  2825.10  through  2828.90  free  any  other  subheading,  including  another 
sufaheeding  within  that  group. 

23.  A  change  to  sufaheeding  2829.11  froe  anf  other  sufaheeding.  < 

« 

24.  (A)  A  change  to  sufaheedings  2829.19  through  2829.90  free  eny  other  chapter,  except  froe 

chepters  28  through  2W;  or 

(B)  A  charge  to  siMeadings  2829.19  through  2829.90  free  any  other  ■Ubhesding  within  chapters 
28  through  38,  including  another  sufaheeding  within  that  group,  whether  or  not  there  is 
also  a  change  froe  eny  other  chapter,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  trensection  value  eethod  is  used,  or 

(2)  SO  percent  where  the  net  cost  eethod  is  used. 

25.  A  change  to  stMeedings  2830.10  through  2835.39  free  any  other  sufaheeding,  including  enother 
siMieading  within  that  group. 

26.  A  change  to  sufaheeding  2836.10  free  any  other  sufaheeding. 

27.  (A)  A  change  to  subheadings  2836.20  through  2836.30  froe  eny  sufaheeding  outside  that  gro(<>; 

or 

(B)  A  char«e  to  sufaheadings  2836.20  through  2836.30  froe  any  other  sufaheeding  within  thet 
group,  whether  or  not  there  is  else  e  change  free  any  sufaheeding  outside  thet  grotp, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  trensection  value  eethod  is  used,  or 

(2)  SO  percent  liiere  the  net  cost  eethod  is  used. 

28.  A  change  to  siMcedings  2836.40  through  2836.99  free  any  other  sufaheeding,  including  enother 
siMeading  within  that  groi^. 

29.  A  change  to  sufaheadings  2837.11  through  2^.00  free  any  other  sufaheeding,  including  another 
siiiheading  within  thet  grm^. 

30.  (A)  A  chenge  to  heeding  2851  froe  any  other  chepter,  except  froe  chapters  28  through  38;  or 

(B)  A  change  to  heeding  2851  free  any  other  sufaheeding  within  chapters  28  through  38,  whether 
or  not  there  is  else  a  change  free  any  other  chapter,  provided  there  is  a  regional  value 
content  of  not  lees  than: 

(1)  60  percent  where  the  trensection  value  eathod  is  used,  or 

<Zy    so  percent  where  the  net  cost  eethod  is  used." 

9.  TCR  1  for  chapter  29  is  deleted  and  the  following  new  TCRs  are  inserted  in 
lieu  thereof: 

"1.      A  charwe  to  sufaheadings  2901.10  through  2901.29  free  any  other  siiiheeding,  including  enother 
sufaheeding  within  thet  group. 

2.      A  charge  to  subheedings  2902.11  through  2902.44  free  eny  other  sufaheeding,  including  enother 
sufaheeding  within  that  grotf). 
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TCR  1  £or  chapt«r  29  is  deleted  and  the  following  new  TCRs  are  Inserted  In 
lieu  thereof  (continued) : 

3.      (A>   JA  chen9»  to  suMcedino  2902.50  frea  mtf  othtr  »n±tMadirg,  except  f roa  MMiMdlns  2902.60; 


r 

'a  c 


(B)   'A  chano*  to  ttMieedlns  2902.50  frta  mttmunttg  2992.60,  Mhether  or  not  ttiero  ft  also  a 
frea  any  otiiar  aiAhaadlng,  proviiM  tiiere  is  a  regional  valu*  content  of  not  leas 


i. 
5. 


(1)  60  percent  Mhere  tiw  trensaction  value  aethod  is  uaad,  or 

(2)  50  peixent  Mhere  the  net  coat  aethod  is  uead. 
to  suUteadiivs  2902.60  through  2902.90  frea  eny  ether  sUiheedins,  including  another 


atfcheadinj  within  that  grotp. 
(A) 


A  change  to  tiAheedings  2903.11  through  2903.30  frea  an/  other  subheading,  including 
another  siMeeding  within  that  group,  except  frea  headinga  2901  or  2902;  or 


CB) 


\ 


6.      (A>     I 


to.tttheadings  2903.11  through  2903^0  frea  headings  2901  or  2902,  whether  or 
not  there  is  also  a  change  frea  any  ether  siMieeding,  including  snother  st^heeding  within 
■ufchaedinga  290S.11  throui^  2903.30,  provided  titers  ia  a  regional  value  content  of  not 
less  than: 

(1>    60  percent  idiere  the  traneaction  value  aettiod  is  uaed,  or 

t2)    50  percent  lAcre  tlie  net  coet  aethod  is  used.^ 


t»  iitheadingi  2903.41  through  2903.69  frea  any  otiter  subheading,  including 
awther  siAheeding  within  tha^  gr«^,  except  frea  heedings  2901  or  2902;  or 

(B)    IA  change  to  tiiiheadings  2903.41  through  2903.69  froa  headinga  2901  or  2902,  whether  or 

there  is  also  a  change  froa  any  ether  subheading,  including  another  stAheading  within 
Jings  2903.41  through  2903.69,  provided  there  is  a  regional  value  content  of  not 
lleaa  than: 


7.  (A) 


(B) 


8.   (A> 


(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

50  percent  where  the  net  cost  aethod  is  used. 

change  to  stMieedings  2904.10  through  2904.90  froa  any  other  siAheeding,  including 
another  sufeheeding  within  that  groi^,  except  froa  headings  2901  through  2903;  or 

h  change  to  subheadings  2904.10  through  2904.90  froa  headings  2901  through  2903,  whether 
or  not  there  is  also  s  change  froa  ary  other  subheading,  including  another'  aubheading 
Mi  thin  stMeedings  2904.10  through  2904.90,  provided  there  is  a  regional  value  content  of 
not  less  than: 

(1)  60  percent  where  the  transaction  value  aettiod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

Ik  change  to  sufeheedings  2905.11  through  2905.45  froa  rnif  other  unheeding,  including 
another  subheading  within  that  group;  or 


(B)  Ia  change  to  esters  of  glycerol  forasd  with  acids  of  heading  2904  frea  glycerol  of 
siiiheading  2905.45.  « 


UMI 
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9.      TCR  1  for  chapter  29  is  deleted  and  the  following  new  TCRs  are  inserted  in 
lieu  trhereof  (contin\ied) : 

9.  (A)    A  change  to  tariff  itoa  2905.49.20  froa  any  other  tariff  itoa,  except  froa  headings  2901 

through  2903;  or 

(B)    A  change  to  tariff  itea  2905.49.20  froa  headir«s  2901  through  2903,  whether  or  not  there 
is  also  a  change  froa  any  other  tariff  itea,  provided  there  is  a  regionel  value  content 
of  not  less  than: 

(1)  60  per  cent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  per  cent  where  the  net  cost  aethod  is  used. 

10.  A  change  to  sufahceding  2905.49  froa  any  other  subheading. 

11.  A  change  to  subheading  2905.50  froa  any  other  subheading. 

12.  A  change  to  scMieadings  2906.11  through  2907.30  froa  any  other  stiiheading,  including  another 
"    siMieading  within  that  group. 

13.  (A)    A  change  to  aiMwadings  2908.10  through  2908.90  frea  any  other  heading,  except  froa 

heading  2907;  or 

(B)  A  change  to  siMieadings  2908.10  through  2908.90  froa  any  other  8(±heading  within  that 
group  or  heading  2907,  whether  or  not  there  is  also  a  change  froa  any  other  heading, 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

14.  (A)  A  change  to  subheadings  2909.11  through  2909.20  froa  any  other  heading;  or 

(B)  A  Change  to  subheadings  2909.11  through  2909.20  froa  any  other  subheading  within  heading 
2909,  including  another  subheading  within  that  group,  ttfiether  or  not  there  is  also  a 
change  froa  any  other  heading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

15.  A  change  to  subheading  2909.30  frea  any  other  subheading. 

16.  (A)  A  change  to  si^headings  2909.41  through  2909.60  frea  any  other  heading;  or 

(B)  A  change  to  subheadings  2909.41  through  2909.60  froa  any  other  subheading  within  heading 
2909,  including  another  s(±heading  within  that  group,  whether  or  not  there  is  also  a 
change  froa  any  other  heading,  provided  there  is  a  regionel  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

17.  A  char«e  to  subheedir«s  2910.10  through  2911.00  frea  sny  other  subheading,  including  another 
subheading  within  that  group. 

18.  A  change  to  subhasding  2912.11  frea  any  ether  aubheading. 
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UMI 


9.     TCR  1  forj 
lieu  thereof 

W.  CA) 


20.  A 

21.  (A) 
(■) 


22.  (A) 
(■} 
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-7-  , 

chapter  29  is  deleted  and  the  folloving  new  TCRs  are  inserted  in 
(continued) : 

A  dian«t  to  tnUmdirg  2912.12  fr«a  any  other  guhhteding,  axctpt  frea  siMtacHns  2901.21; 


to  aiAtiMdiiv  2912.12  froa  aMMsdlne  2901.21,  whctlMr  or  not  thtro  it  also  a 
froB  mif  otiMr  siMitodlns,  provldod  tiior*  is  •  r«9lflnal  valut  contant  of  net  Im« 


ttian: 

(1)  60  poretnt  Mherc  tiw  transaction  valuo  aathod  is  uaad,  or 

(2)  50  poretnt  ttfiort  tiw  net  cett  BotiMd  ft  uttd. 

to  MiiiMadirvt  2812.13  through  2912.50  froa  any  other  tUfahetding.  fneludfno  another 
within  that  group. 


aufahbadii« 


A  change  to  unheeding  2912.60  froa  mf  other  tufahaading,  except  froa  tUbheading  2912.11; 
or 

A  chai«e  to  ttMieedirv  2912.60  free  tiAheading  2912.11,  whether  or  not  there  it  alto  a 
change  frea  any  other  tufaheeding,  provided  there  ft  a  regional  value  content  of  not  leat 


25.  (A) 


(•> 


26.  A 

27.  (A) 

(■) 


(1)  60  percent  liwre  the  trantaction  value  aethod  ft  uted,  or 

(2)  50  percent  Mhere  the  net  cott  aathod  ft  uted. 

A  change  to  heeding  2913  froa  any  other  heeding,  except  free  heeding  2912;  or 

A  .change  to  heading  2913  froa  heeding  2912,  whether  or  not  tiiere  ia  alao  a  change  free 
mtf  ether  heading,  providtd  there  it  a  regionel  value  content  of  not  leet  than: 

(1)  60  percent  where  the  trantaction  value  eethod  ia  uted.  or 

(2)  50  percent  where  the  net  coat  eethod  ia  uted. 
to  nMieadir«t  2914.11  through  2914.70  frea  any  other  tubheading,  including  another 


23.  A 

tUiiiaJIng  within  that  groip. 

24.  A  di|Moa  to  tuUieading  2915.11  froa  any  other  tuUieedine. 
A  change  to  ttMeading  2915.12  froa  any  other  ttMeeding.  except  froa  etMieeding  2915.11; 


to  wMeadiiv  2915.12  froa  tiAheading  2915.11,  whether  or  not  there  it  tlto  a 
frea  any  ether  aubheadina,  provided  there  it  a  regionel  value  content  of  not  leat 


than: 


(1)  60  parcant  where  the  trana action  value  aethod  it  used,  or 

(2)  50  percent  where  the  net  ceet  eethod  it  uted. 
to  nahaeding  2915.13  frea  any  other  aubhtedfng. 

A  change  to  tufaheeding  2915.21  frea  any  ether  aithtading,  except  froa  tufahaading  2912.12; 

or 

A  change  to  tufaheeding  2915.21  free  nAheading  2912.12,  t*ether  or  not  there  it  alto  a 
frea  any  other  ttMieeding,  provided  there  it  a  regional  value  content  of  not  leee 


where  the  trentaction  value  eethod  ia  utad,  or 
where  the  net  coat,  eathod  ia  utad. 


(1)  60  percent 

(2)  50  percent 
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9.     TCR  1  for  chapter  29  is  deleted  and  the  following  new  TCRs  are  inserted  in 
lieu  thereof  (continued) : 

28.  (A)  A  charge  to  tufaheedings  2915.22  through  2915.31  free  any  «ther  niiheeding,  including 

another  subheading  within  that  group,  except  free  tiAheeding  2915.21;  or 

(B)  A  change  to  subheading  2915.22  through  2915.31  free  tufaheeding  2915.21,  whether  or  not 
there  is  also  a  change  free  any  other  subheading,  including  another  tubheading  within 
thet  group,  provided  there  is  e  regionel  value  content  of  not  less  than: 

(1)  60  percent  where  the  trensaction  value  eethod  is  used,  or 

(2)  50  percent  where  the  net  coet  eetiiod  is  used. 

29.  A  change  to  subheading  2915.32  froa  eny  other  subheading. 

30.  (A)  A  change  to  subheadings  2915.33  through  2915.34  fron  any  other  subheading,  including 

another  subheeding  within  that  gro(4>,  except  froe  subheading  2915.21;  or 

(B)  A  charge  to  subheadings  2915.33  through  2915.34  free  stAiheading  2915.21,  whether  or  not 
there  is  also  a  change  froe  any  other  stiiheading,  including  another  subheading  within 
that  group,  provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  eethod  is  used,  or 

(2)  50  percent  where  the  net  cost  eethod  is  used. 

31.  A  chsnge  to  si±heading  2915.35  froai  any  other  subheading. 

32.  (A)  A  chenge  to  subheedings  2915.39  through  2915.40  freai  any  other  s(±heeding,  including 

enother  sObheeding  within  that  group,  except  froa  subheading  2915.21;  or 

(8)  A  eher«e  to  siiiheadings  2915.39  through  2915.40  froai  subheading  2915.21,  whether  or  not 
there  is  also  a  change  froe  eny  other  subheading,  including  another  subheading  within 
that  group,  provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

33.  A  chatge  to  subheadings  2915.50  through  2915.70  froe  any  other  subheeding,  including  another 
subheading  within  that  gnx^. 

34.  (A)  A  change  to  subheading  2915.90  free  any  other  subheeding;  or 

(B)  A  chenge  to  valproic  salts  of  subheading  2915.90  froe  valproic  acids  of  stiiheading 
2915.90. 

35.  A  change  to  si±heedings  2916.11  through  2917.39  froe  any  other  subheeding.  including  another 
siMieading  within  that  group. 

36.  A  change  to  subheadingt  2918.11  through  2918.21  free  any  other  tObheeding,  including  another 
ttMieeding  within  thet  grot^. 

37.  (A)  A  charge  to  subheedir«s  2918.22  through  2918.23  froai  any  other  tubheading,  including 

another  tubheeding  within  thet  grou^,   except  froe  siiaheedtng  2918.21;  or 

(8)  A  cheiwe  to  stMieedings  2918.22  through  2918.23  froe  tti4>eading  2918.21,  whether  or  not 
there  is  else  a  change  froai  any  other  subheading,  including  another  subheading  within 
that  group,  provided  there  is  e  regionel  value  content  of  not  less  than: 

(1)  60  percent  where  the  treneactien  value  eethod  is  uted,  or 

(2)  50  percent  where  the  net  coet  eethod  it  used. 
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ANNEX  I    (con.) 

9.  TCR  1  foif  chAptar  29  is  deleted  and  the  following  nev  TCRs  ere  inserted  in 
lieu  thereof  (continmd) : 


UMI 


3i.  (A) 
(•) 

S».  (A) 
<■) 


to 


A  dMHf*  t* 


iif«B  2t1t.2»  tkrw^  291t.30  frM  mtf  vtlMr  MMiMdlnt,  {neludfni 
iritliln  tlMt 


M.    A 

41.  A 

42.  (A> 


43.  A 

44.  (A) 


48.    A 
44.     (A> 


A  ciMns*  t* 
•r  2915.40;  er 


A 

ft  alM  a  chant  fi 

Mft  l«M  tlian: 


•f  wmm&tHfm  2911.29  fna  p  Nyirmytw— 1c  acid  vf  suHMadInf 
291S.90  fr«a  wy  atlMr  ■iMiirffin,  wcipt  fr«a  mMmiHtm  29M.1* 
t*  n^iiiii^  291t.M  fr 


n|s  29IS.M  af  291S.40,  MhatlMr  ar  nat  thara 
m,  pravldai  tiiara  fa  a  ra^lanal  valua  cantant  af 


(1)  49  parciam  Mkara  tiia  tr—actlaw  valua 

(2)  59  pareant  Mhara  tlia  nat  eaat  aatiiad  fa 
ta  ImmHus  2919  frae  any  atiiar  kaarifns* 


fa 


ta  auMiaadfwsi  2929.19  thrati^  2929.99  fraa  anir 
m  Hfthfn  tkat 


ns,  fncludfm  anatliar 


A  dMi«a  ta  atMiaaifi«a  2921.11  tkraugk  2921.12  fraa  anr  atlMr  haaifng^ 
haadfnia  2991,  2992,  2994,  2914,  2917  wr  2904;  ar 


A  cliai^  ta  auMiaadfi«a  2921.11  ttiraii^  2921.12  inm  mf  athar  aiMMarffm  Mfthfn  liaaMnt 
821,  fncluMnt  lalliar  auHMadfM  wftiifn  tliat  wr^m,  f  iMadfnfa  2991,  29tt,  2994,  2914, 
917  9r  29M,  Mliatliar  mr  nat  tiiara  fa  alaa  a  dianfa  fraa  anr  atliar  kaaifne,  pravfiad 
fa  a  raflfwtal  «alya  cawtawt  af  nat  laaa  tlian: 

fa 


(1)  49 

(2)  S9 

ta 


NiMra  tlM  tranaactfaa  ¥alua 
Mkara  tiia  nat  aaat  aatlni  fa 
ni  2921.19  fraa  any 


A  dMi«a  ta  auHiaaiffva  2921.21  tkramU  2921.29  fraa  any  atkar  kaadfnt, 
iiaaifnta  2991,  2992,  2994,  2914,  2917  ar  29M;  m' 


A  dianta  ta  aiMiaadfnga  2921.21  tkraugh  2921.29  fraa  «if  atkw  aiMtaadfnf  wftiifn  kaaifni 
2921,  incliiilnt  waOar  n^nifns  aftiifn  tkat  srai^,  •»■  kaadfnta  2991,  2992,  2994,  2914, 
2917  9r  2904,  lAatkar  tr  nat  tkara  fa  alaa  a  ekanta  fraa  any  atkar  kaadfm,  pravfdari 
tkara  fa  a  ragfanal  waiua  cantant  af  nat  law 


(1)  40 

(2)  59 

ta 


fa 


tka  tranaactfan  ¥alua 

Mkara  tka  nat  caat  aatiiaa  fa 

nt  2921.39  fraa  any  atkar  aiMaaitnt. 

A  ckama  ta  auhkaaifiva  2921.41  tkraa^  2921.99  fraa  any  atkar  kaadfng, 
haatffnta  2991,  2992,  2994,  2914,  2917  ar  2924;  ar 

A  ckai«a  ta  lUMiiaifnsa  2921.41  tkramk  2921^59  fraa  any  atkar  aUMnadfni  Mftkfn  kaadins 
2921,  fneliaHi«  anatkar  auhkaarifi«  wftkfn  tkat  |rat#,  ar  haadfnsa  2991,  2992,  2904,  2914, 
2917  ar  2924,  Mkatkar  t  not  tkara  fa  alaa  a  ckama  fraaany  atkar  kaadfnf ,  pravidad 
tkara  fa  a  raffanal  valua  cantant  af  nat  laaa  ttian: 


(1)  40  parcant  Mkara  tka  tranaactfan  valua  aatkad  fa  uaad,  ar 

(2)  50  parcant  Mkara  tka  nat  eaat  aatkad  fa 
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9.     TCR  1  for  chapter  29  is  deleted  and  the  following  new  TCRs  are  inserted  in 
lieu  thereof  (continued) : 

47.  (A)    A  ehanga  to  aufahaadfngs  2922.11  through  2922.50  fraa  any  othar  haadfr«.  axcapt  fraa 

haadfnga  2905  through  2921;  or 

(B)    A  change  to  tubhaadinga  2922.11  through  2922.50  fraa  any  othar  aubhaading  wfthfn  that 

gro(4)  or  headings  2905  through  2921,  Hhathcr  or  not  tharc  is  also  a  change  froai  any  othar 
heading,  provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  parcant  Mhara  the  nat  cost  aethod  is  used. 

48.  A  change  to  stAheadings  2923.10  through  2923.90  froa  any  other  subheading,  including  another 
atAhaading  Mi  thin  that  groi^. 

49.  A  change  to  subheading  2924.10  froa  any  other  subheading. 

50.  (A)    A  change  to  subheading  2924.21  froa  any  other  subheading,  except  froa  subheading  2917.20; 

or 

(B>  A  change  to  stAheading  2924.21  froa  aiiiheading  2917.20,  Mhether  or  not  there  is  also  a 
change  frca  any  other  siMieading,  provided  there  is  a  regional  value  content  of  not  less 
than:  , 

(1)  60  percent  where  the  transection  value  aethod  is  used,  or 

(2)  50  percent  Hhere  the  nat  cost  aethod  is  used. 

51.  (A>  A  change  to  subheadings  2924.22  through  2924.29  froa  any  subhaeding  outside  that  grou^, 

except  froa  subheading  2917.20;  or 

(B)  A  change  to  stiiheadings  2924.22  through  2924.29  froa  any  other  subheading  within  that 
group  or  subheading  2917.20,  Mhether  or  not  there  is  also  a  change  froa  any  stiiheading 
outside  that  grot^,  provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  Mhere  the  tranaection  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

52.'  A  change  to  subheadings  2925.11  through  2928.00  froa  any  other  stiiheading,  including  another 
suUteading  within  that  grot^. 

53.  (A)  A  change  to  subheadings  2929.10  through  2929.90  froa  any  other  subheading,  including 

another  subheading  within  that  gro(^,  except  froa  heading  2921;  or 

(B)  A  change  to  subheadings  2929.10  through  2929.90  froa  heading  2921,  whether  or  not  there 
is  also  a  change  froa  any  othar  stAjheading,  including  another  siMeading  within  that 
group,  provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  tranaection  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

54.  A  change  to  subheadings  2930.10  through  2930.90  froa  any  othar  subheading,  including  another 
subheading  within  that  group. 

55.  A  change  to  heading  2931  froa  any  othar  heading. 


UMI 
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9.   TCR  1  for  chapter  29  is  deleted  and  the  following  new  TC&a   are  inserted  in 
lieu  thereof  (continued) : 


56.  (A) 

(t) 


57.  (A) 


58.  (A) 

(t) 


59.  (A] 


M.  (A) 

61.  A 

62.  (A) 
(B] 


A  diano*  to  subhaadinft  2932.11  through  2932.99  frm  any  ethor  hoedins;  or 

A  ehofv*  to  •tJbhmditm  2932.11  through  2932.99  free  any  othor  tubhoodlns  within  that 
group,  Hhothor  or  not  thoro  U  also  a  chanfo  froai  ary  other  hoadfns,  provddad  thero  fa  a 
rofional  valua  oentant  of  not  laaa  than: 


CD  60  parcant  Mh«r«  tho  transaction  valua  atthod  is  usad,  or 

(2)  SO  parcant  Hharc  tho  nat  coat  eathod  is  usod. 

A  dwnoa  to  MAhaadinga  2933.11  thrauih  2933.69  f  rot  any  othor  haadtng;  or 


A  Gh««a  to  suMoadinos  2933.11  through  2933.69  froi  anr  othor  tubhoedinQ  within  haadino 
2933,  includins  anothor  uttaeding  within  that  8ro^»,  whothor  or  not  thero  is  also  a 
chanea  free  any  othor  hooding,  pnwidad  thorc  is  a  raglanel  valua  contant  of  not  loss 
than: 

(1)  60  parcant  lAaro  tho  tranaaetion  valua  eathod  Is  used,  or 

(2)  50  porcant  wharo  tho  not  coot  eathod  is  usod. 

A  ehango  to  stishaading  2933.71  free  any  othor  chapcerr^  excapt  fros  chaptara  2S  through 
38;  or 

A  chanoo  to  siMooding  2933.71  free  any  othor  sufahoading  within  chapters  28  through  38, 
whothor  or  not  there  is  also  a  change  frcai  any  other  chapter,  providad  there  is  a 
regional  valua  content  of  net  less  than: 

(1)  60  percent  where  the  transaction  value  eathod  is  used,  or 

(2)  SO  percent  where  the  net  cost  eethod  is  uoad. 

A  change  to  sdbheodings  2933.79  through  2933.90  froe  any  other  hoaditig;  or 

A  change  to  sdbheedings  2933.79  through  2933.90  froa  any  other  sUAoading  within  heading 
2933,  including  another  siAheadIng  within  that  gro(^,  whether  or  not  there  is  also  a 
change  free  any  other  heading,  providad  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  tranaaction  value  eathod  is  used,  or 

(2)  SO  percent  itfiere  the  net  cost  eathod  is  used. 

A  chaise  to  aiMaadirvs  2934.10  through  2934.90  free  any  other  subheading,  including 
another  subheading  within  that  groi^);  or 


A  change  to  nucleic  acids  of  subheading  2934.90  free  other  heteroeyellc 
8iAheedir«  2934.90. 


of 


to  heading  39SS  froe  any  other  heading. 

A  change  to  stMieedings  2936.10  through  2936.90  froe  any  other  heading;  or. 

A  change  to  subhead1r«8  2936.10  through  2936.90  free  any  other  subheading  within  that 
grm^,  whether  or  not  there  is  alao  a  change  froe  any  other  heading,  providad  tiiere  is  a 
regional  value  content  of  not  leaa  than: 

(1>    60  percent  where  the  tranaaction  value  eethod  is  used,  or 

(2)    SO  percent  where  the  net  coat  eethod  is  used. 
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9.   TCR  1  for  chapter  29  is  deleted  and  the  following  tiew  TCRs  are  itiserted  in 
lieu  thereof  (continued) : 

63.  (A)  A  change  to  subheadings  2937.10  through  2937.99  froe  any  other  chapter,  except  froe 

chapters  28  through  38;  or 

(B)  A  change  to  subheadings  2937.10  through  2937.99  free  any  other  sUiheading  within  chapters 
28  through  38,  including  another  siAheading  within  that  grotp,  whether  or  not  there  is 
also  a  change  froe  any  other  chapter,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  eethod  is  used,  or 

V.   (2)  SO  percent  where  the  net  cost  eethod  is  used. 

64.  (A)  A  change  to  stiiheadings  2938.10  through  2938.90  froe  any  other  heading,  except  froe 

heading  2940;  or 

(B)  A  change  to  siMeadings  2938.10  through  2938.90  froe  any  other  sObheeding  within  that 
group  or  heading  2940,  whether  or  not  there  is  also  a  change  froe  any  other  heading, 
provided  there  is  a  regional  value  contant  of  not  less  than: 

(1)  60  percent  where  the  tranaaction  valua  eethod  is  used,  or 

(2)  SO  percent  where  the  net  cost  eethod  is  used. 

65.  A  change  to  siAheadings  2939.10  through  2939.90  froe  any  other  subheading,  including  another 
subheading  within  that  group. 

66.  (A)  A  change  to  heading  2940  free  any  other  heading,  except  froe  heading  2938;  or 

(B)  A  change  to  heading  2940  froe  heading  2938,  whether  or  not  there  Is  also  a  change  froe 
any  other  heading,  provided  there  is  a  regional  Mlue  content  of  not  less  than: 

(1)  60  percent  lAere  the  transaction  value  eethod  is  used,  or 

(2)  SO  percent  where  the  net  cost  eethod  is  used. 

67.  (A)  A  change  to  subheadings  2941.10  through  2941.90  froe  any  other  chapter,  except  free 

chapters  28  through  38;  or 

(B)  A  charge  to  subheadir«s  2941.10  through  2941.90  froe  any  other  subheading  within  chapters 
28  through  38,  Includirw  another  subheading  within  that  group,  whether  or  not  there  is 
also  a  change  froe  any  other  chapter,  provided  there  Is  a  regionel  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  eethod  is  used,  or 

(2)  SO  percent  where  the  net  cost  eethod  is  used. 

68.  (A)  A  change  to  head1r«  2942  free  any  other  chapter,  except  froe  chapter  28  through  38;  or 

(B)  A  charge  to  headirw  2942  froe  any  other  heading  within  chapter  28  through  38,  whether  or 
not  there  is  else  a  change  froe  any  other  chapter,  provided  there  is  a  regional  value 
content  of  not  leas  than: 

(1)  60  percent  where  the  transaction  value  eethod  is  used,  or 

(2)  SO  percent  where  the  net  cost  eethod  is  used." 
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10.  TCRs   1  throiigh  6,  inclusive,  for  chapter  30  are  deleted  and  the  following 
new  TCRs  are  inserted  in  lieu  thereof: 

■1.      (A>|  A  ehmim  to  sufeiiMdinQ*  3001.10  through  3001.20  fro*  any  other  hMdino;  or 

(•)    A  charv*  to  MAhMd1r«o  3001.10  through  3001.20  froa  any  othw  stAhMdfng  within  hoMling 
3001,  fneludlns  onethw  wbh— ding  within  that  groi^,  Mhothcr  or  not  thoro  U  also  a 
char«*  ffmmif  othtr  hMdlng,  priovldad  thMv  is  a  rf^ional  value  centant  of  not  lass 
than: 

(1)  60  percent  uhar*  the  transaction  value  aathod  is  used,  or 

(2)  50  percent  Mhere  the  net  cost  Method  is  used. 

J 

.2.      A  c^r«e  to  subheading  3001.90  fro*  any  other  subheading. 

3.     A  ctier«e  to  8(*heedir«s  3002.10  thromh  3002.90  f  r«ai  any  other  subheeding,  including  enother 
sufatieeding  within  that  group. 


4. 


5. 


6. 
7. 


<A> 


(A) 
(■) 


(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  Method  is  used. 

A  vitanse  to  siAheeding  3004.39  froa  eny  other  subheeding. 


(A) 

(i) 


to  stMeedinge  3003.10  through  3003.90  froa  eny  other  heeding;  or 

A  ch««e  to  subheedirvs  3003.10  through  3003.90  froa  eny  other  heeding  within  heeding 
3003,  whether  or  not  there  is  else  e  chenge  froa  eny  other  heeding,  provided  there  is  a 
regional  value  content  of  not  less  then: 

(1)  60  percent  where  the  trenseetion  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  eoet  aethod  is  used. 

A  cher«e  to  stiAeedings  3004.10  through  3004.32  f rtai  ery  other  heading,  except  froa 
heeding  3003;  or 

A  cheive  to  siMieedir«e  3004.10'through  3004.32  froa  heeding  3003  or  eny  other  subheeding 
within  heeding  3004,  including  enother  subheeding  within  that  groip,  whether  or  not  there 
is  else  e  eher«e  froa  eny  other  heeding,  provided  there  is  a  regionel  velue  content  of 
not  lees  then: 


A  chenge  to  subheedings  3004.40  through  3004.50  froa  eny  other  heeding,  except  froa 
heedii«  3003;  or 

A  cher«e  to  subheadirws  3004.40  through  3004.50  froa  heading  3003  or  any  other  sUbheeding 
within  heedii«  3004,  including  enother  siiiheeding  within  thet  grot^,  whether  or  not  there 
is  else  a  change  froa  eny  other  heeding,  provided  there  is  e  regionel  velue  content  of 
not  less  than: 


/ 

(1)  60  percent  where  the  transection  velue  aathocf  is  used,  or 

(2)  50  percent  where  the  net  coet  aethod  is  used. 
8.  A  dhenge  to  subheeding  3004.90  froa  eny  other  subheeding. 


I 
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10.  TCRs  1  through  6,    inclusive,   for  chapter  30  are  deleted^ and  the  following 
new  TCRs  are  inserted  in  lieu  thereof  (continued) : 

9.  (A)    A  chenge  to  subheedings  3005.10  through  3005.90  froa  any  other  heeding;  or 

(B)    A  chenge  to  subheedirws  3005.10  through  3005.90  froa  any  other  heading  within  heeding 
3003,  whether  or  not  there  is  also  a  change  frca  any  other  heeding,  provided  there  is  e 
regional  value  content  of  not  less  then: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

10.  (A)    A  change  to  subheading  3006.10  froa  any  other  heading;  or 

(B)    A  change  to  subheading  3006.10  froa  any  other  siMieading  within  heeding  3006,  whether  or 
not  there  is  also  a  charge  frca  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)    60  percent  where  the  transaction  value  aethod  is  used,  or 

42)    50  percent  where  the  net  cost  aethod  is  used. 

11.  A  charge  to  subheeding  3006.20  froa  eny  other  si±heeding. 

12.  (A)    A  charge  to  subheedings  3006.30  through  3006.60  froa  any  other  heading;  or 

(B)    A  charge  to  subheadings  3006.30  through  3006.60  froa  any  other  subheading  within  heading 
3006,  includir«  another  subheading  within  that  grot^,  whether  or  not  there  is  also  a 
chai«e  froa  any  other  heeding,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60' percent  where  the  trenseetion  velue  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used." 

11.  TCR  1  for  chapter  31  is  deleted  and  the  following  new  TCRs  are  inserted 
in  lieu  thereof: 

"1.      A  change  to  heading  3101  froa  any  other  heading. 

2.      A  change  to  8(±headir«s  3102.10  through  3105.90  froa  any  other  subheading,  including  another 
subheading  within  that  group." 

12.  TCRs  1  through  9,  inclusive,  for  chapter  32  are  deleted  and  the  following 
new  TCRs  are  inserted  in  lieu  thereof: 

"1.      A  change  to  subheedir«s  3201.10  through  3202.90  froa  any  other  heeding,  including  another 
st±heading  within  that  grou^. 

2.  A  chwige  to  heading  3203  froa  any  other  heading. 

3.  A  change  to  subheadir«s  3204.11  through  3204.16  froa  any  other  subheeding,  including  another 
subheading  within  that  group. 


/ 
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Chrough  9,  inclusive,  for  chapter  32  are  deleted  and  the  following 
new  TCRs  are  inserted  in  lieu  thereof  (continued): 

4.  (A:|    For  any  color,  w  dtfin«l  undtr  tho  Color  Indue,  idontifiod  in  tho  followins  li«t  of 
colors,  •  dMi««  to  Miiioading  3204.17  froa  any  otiwr  stMewiino: 

PipHnt  yellow       t,  3,  16,  55,  61,  62,  65,  73,  74,  75,  81,  VT,  120.  151,  152,  154,  156, 
and  175; 

PiflMnt  or««*:       4,  5,  13,  34,  36,  60,  and  62; 

Pf«nnt  rmii  2,  3.  5,  12,  13,  14,  17,  18,  19,  22,  23,  24,  31,  32,  48,  49.  52.  53, 

57,  63,  112,  119,  133,  146,  170,  171,  175,  176,  1«3,  185.  187,  188, 
208,  and  210;  or 

(m\    Per  any  color,  as  defined  mdar  the  Color  Indn,  not  idMitifiad  in  the  list  of  colors: 

(1)  a  charwe  to  stiihoadirw  3204.17  froa  any  other  silihaadino,  axeapt  froa  Mithin  chapter 
29;  or 

(2)  a  char«c  to  sUbheadiiv  3204.17  frca  any  subheadins  within  chapter  29,  Mhethor  or  not 
tiwrc  is  also  a  char«a  froa  any  other  stiihoadins,  provided  there  is  a  regional  value 
contant  of  not  lass  than: 

(I)  60  percent  itfier*  the  transaction  value  aethod  is  used,  or 

(ID  50  percent  where  the  net  cost  aathod  is  used. 

5.  <A^  A  chwge  to  subheeding  3204.19  froa  any  other  heeding;  or 

(i)  A  char«a  to  sObheadirv  3204.19  froa  any  other  subheading  within  heeding  3204,  whether  or 
not  there  is  also  a  change  froa  any  other  heeding,  provided  there  is  e  regional  value 
content  of  not  less  then: 

(1)  60  percent  where  the  transection  velue  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

6.  (A^  A  charge  to  sii4teedir«s  3204.20  through  3204.90  froa  any  other  chapter^  except  froa 
chapters  28  through  38;  or 

(8^  A  chai«e  to  subheedings  3204.20  through  3204.90  froa  any  other  siMteoding  within  chapters 
28  throi«h  38,  includir«  another  sti^heeding  within  that  group,  whether  or  not  there  is 
elso  a  chai«e  froa  any  other  chapter,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aathod  is  used. 

dianga  to  heeding  3205  froa  eny  other  heeding. 

8.   (a{)  a  chai«e  to  atAiheedii«s  3206.11  through  3206.50  froa  any  other  chepter.  except  froa 
chapter  28  through  38;  or 

(4)  A  change  to  subheedii«s  3206.11  through  3206.50  froa  any  other  stMeeding  within  chapter 
28  through  38,  includif«  another  sdbheeding  within  that  groip,  whether  or  iwt  there  is 
elso  a  change  froa  eny  other  chapter,  provided  there  is  a  ragienel  value  content  of  not 
less  than: 

(t)  60  percent  where  the  transaction  value  aethod  ii^uaed.  or 

(2)  50  percent  where  the  net  eoet  aethod  is  used.     V 
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12.  TCRs  1  through  9,    inclusive,    for  chaptier  32  are  deleted  and  the  following 
new  TCRs  are  inserted  in  lieu  thereof  (continued) : 

9.  A  change  to  subheadings  3207.10  through  3207.40  froa  any  other  subheedir«,  includir«  enother 
subheading  within  that  group. 

10.  A  change  to  headings  3206  through  3210  f roai  any  heading  outside  that  grot^i. 

11.  A  change  to  heading  3211  froa  any  other  heeding. 

12.  A  chenge  to  subheadings  3212.10  through  3212.90  froa  eny  other  subheedir«,  includir«  another 
subheadings  within  that  groip. 

13.  A  change  to  heading  3213  froa  any  other  heading. 

14.  A  change  to  subheadings  3214.10  through  3214.90  froa  any  other  subheadii^,  includirw  wwther 
subheading  within  that  grotp. 

15.  A  change  to  heeding  3215  froa  any  other  heading." 

13.  TCRs  1  through  4,  inclusive,  for  chapter  33  are  deleted  and  tiie  following 
new  TCRs  are  inserted  in  lieu  thereoff 

"1.   A  change  to  subheading  3301.11  froa  any  other  s(±haadir«. 

2.   (A)  A  change  to  subheadings  3301.12  through  3301.13  froa  any  other  chapter;  or 

(B)  A  change  to  subheadings  3301.12  through  3301.13  froai  any  other  subheadirq  within  chapter 
33,  including  another  siAheading  within  that  grot^i,  whether  or  not  there  is  also  a  charge 
frooi  any  other  chapter,  provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  trenseetion  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

S.      A  change  to  siAheading  3301.14  froa  any  other  subheading. 

4.  (A)  A  change  to  subheading  3301.19  froa  any  other  chapter;  or 

(B)  A  change  to  subheading  3301.19  froa  any  other  subheading  within  chapter  33,  whether  or 
not  there  is  also  a  change  froa  any  other  chapter,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

5.  A  change  to  siiiheadings  3301.21  through  3301.26  froa  any  other  s(Mieadir«,  includir^  another 
subheedings  within  that  group. 

6.  (A)  A  change  to  subheadings  3301.29  through  3301.90  froai  any  other  chapter;  or 

(B)  A  change  to  subheadings  3301.29  through  3301.90  froa  any  other  siiaheading  within  chapter 
33,  including  another  stMieading  witiiin  that  group,  whether  ornot  there  is  also  a  change 
froa  any  other  chapter,  provided  there  is  a  regional  value  content  of  not  less  than: 


(1)  60  percent  where  the  tranaection  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

A  change  to  heeding  3302  froa  any  other  heeding,  except  froa  heedings  2207  through  2208. 
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13.   TCRs  1  trough  4,  incltisive,  for  chapter  3S  are  deleted  and  the  following 
new  TCRs  are  Inserted  in  lieu  thereof  (continued): 

8.   (A)  A  chan0«  to  haadlns  3303  from  any  other  chapter;  or 

(■)  A  change  to  hoading  3303  Iron  any  other  heading  within  chapter  33,  whether  or  not  there 
it  also  a  change  fro*  any  other  chapter,  provided  there  {«  a  regional  value  content  of 
not  lees  than: 

(1)  60  percent  Uiere  the  transaction  value  asthod  is  used,  or 

(2)  SO  percent  where  the  net  cost  Method  is  used. 

(A)  A  change  to  subheadings  3304.10  through  3305.90  froa  any  heading  outside  that  group, 
except  froa  headings  3306  through  3307;  or 

(•)  A  change  to  subheadings  3304.10  through  3305.90  froa  any  other  subheading  within  that 
group  or  headings  3306  through  3307,  whether  or  not  there  is  also  a  change  froa  any 
heading  outside  that  group,  provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  Is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

10.  (A)  A  change  to  siMeading  3306.10  froa  any  other  heading,  except  froa  headings  3304  through 
3305  or  3307;  or 

(B)  A  change  to  sitfieadings  3306.10  froa  headings  3304  through  3305  or  3307,  whether  or  not 
there  is  also  a  change  froa  any  other  heeding,  provided  there  is  a  regional  value  content 
of  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

11.  A  change  to  subheading  3306.20  froa  any  other  subheading,  except  froa  headings  5201  through 
520|,  chapter  54  or  headings  5501  through  5507. 


Federal  Register  /  Vol.  60,  No.  241  /  Friday,  December  15,  1995  /  Presidential  Documents   64837 


12.  (A) 
(B) 


13.  (A) 
(B) 


A  change  to  si±heeding  3306.90  froa  any  other  heading,  except  frca  headings  3304  through 
3305  or  3307;  or 

A  change  to  stiiheading  3306.90  frca  headings  3304  through  3305  or  3307,  whether  or  not 
there  is  also  a  change  froa  any  other  heading,  provided  there  is  a  regional  value  content 
of  not  less  than: 

(1>  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

A  change  to  siMeadings  3307.10  through  3307.90  froa  any  other  heading,  except  froa 
heedings  3304  through  3306;  or 

A  change  to  subheadings  3307.10  through  3307.90  froa  headings  3304  through  3306,  whether 
or  not  there  is  also  a  change  froa  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used." 
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14.  TCRs  2  through  6,  inclxisive,  for  chapter  34  are  deleted.  TCR  7  is 
renumbered  as  TCR  10  ,*  and  the  following  new  TCRs  are  inserted  in  numerical 
sequence: 

•2.   <A)  A  charge  to  sut>headir«s  3402.11  through  3402.12  froa  any  other  heading,  except  to  linear 
alkylbenzene  sulfonic  acid  or  linear  alkylbenzene  sulfonates  of  stMeading  3402.11  froa 
lineer  alkylbenxene  of  siliheading  3817.10;  or 

(B)  A  charge  to  subhewiings  3402.11  through  3402.12  froa  any  other  siMieading,  including 
another  subheedir«  within  heading  3402,  whether  or  not  there  is  also  a  change  froa  any 
ether  he«dir«,  provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

3.  A  dwi«e  to  subheading  3402.13  froa  any  other  st^heading. 

4.  (A)  A  change  to  subheading  3402.19  froa  any  other  heading;  or 

(B)  A  chaiwe  to  si*iheadir«  3402.19  froa  any  other  niiheading  within  heading  3402,  Otcther  or 
not  there  is  also  a  char«e  froa  any  other  heading,  provided  th»re  is  a  regionel  value 
content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

5.  (A)  A  chaive  to  siAiheadings  3402.20  through  3402.90  froa  any  subheading  outside  thet  gnxp; 

or 

<B>  A  chai«e  to  siioheedings  3402.20  through  3402.90  froa  any  other  stiiheading  within  that 
gnx^,  whether  or  not  there  is  also  a  change  froa  any  st±heading  outside  that  gro^), 
provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  65  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 


.-'^, 


6.  A  change  to  subheadir«s  3403.11  through  3403.99  froa  any  other  siiiheading,  including  another 
subheading  within  that  group. 

7.  A  charge  to  stiiheadii^s  3404.10  through  3404.90  froa  any  other  siisheading,  including  another 
subheading  within  that  group. 

8.  A  chaise  to  subheadir^  3405.10  through  3405.40  froa  any  other  subheading,  including  another 
siAheading  within  that  group. 

9.  (A)  A  charge  to  subheading  3405.90  froa  any  other  heading;  or 

(B)  A  charwe  to  subheading  3405.90  froa  any  other  subheading  within  heeding  3405,  lAether  or 
not  there  is  also  a  change  froa  any  other  heading,  provided  there  is  a  regional  velue 
content  of  not  less  then: 

<1)  65  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used." 
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15.  TCRs  1  land  2  for  chapter  35  are  deleted,   TCR  6   is  deleted,   TCRs  3  through 
5  are  renumbered  as  4  through  6,    respectively,   and  the  following  new  TCRs  1 
through  37Tncl\isive,    and  7  for  chapter  35  are  inserted  in  numerical  sequence: 

"1.     A  kar^e  to  subheadings  3501.10  through  3501.90  fron  any  other  subheading,   including  another 
suiheading  within  that  group. 

2.  A  Change  to  stiaheadings  3502.11  through  3502.19  fro«  any  subheading  outside  that  groins. 

3.  A  i*ange  to  siijheadings  3502.20  through  3502.90  from  any  other  subheading,   including  another 
subheading  within  that  group. 

7.      A  ^harwe  to  siijheadings  3507.10  through  3507.90  fro«  any  other  subheading,   including  another 
sUiheading  within  that  group." 

16.  TCR  4  ior  chapter  36  is  deleted  and  the  following  new  TCRs  for  chapter  36 
are  insertec    in  lieu  thereof: 

■4.      A   ;hange  to  subheading  3606.10  from  any  other  subheading. 

5.      (A  I    A  change  to  subheading  3606.90  from  any  other  heading;  or 

(Bi    A  charge  to  subheading  3606.90  from  any  other  subheading  within  heading  3606,  whether  or 
not  there  is  also  a  change  from  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

<1)     65  percent  where  the  transaction  value  iiethod  is  used,  or 
(2>     50  percent  where  the  net  cost  method  is  used." 


17.      TCRs  1  through  3,    inclusive,    for  chapter  38  are  deleted  and  the  following 
new  TCRs  for  chapter  38  are  inserted  in  lieu  thereof: 

"1.      A  ^ange  to  subheadings  3801.10  through  3801.90  from  any  other  subhe^ding,  including  another 
s(±heading  within  that  group. 

2.      (A)    A  change  to  siAheadings  3802.10  through  3802.90  from  any  other  heading;  or 

(B)    A  change  to  subheadings  3802.10  through  3802.90  from  any  other  subheading  within  heading 
3802,  whether  or  not  there  is  also  a  change  from  any  other  heading,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 


3. 
4. 
5. 
6. 


UMI 


change  to  headings  3803  through  3804  from  any  other  heading,  including  another  heading 
w  thin  that  group. 

change  to  subheadings  3805.10  through  3805.90  from  any  other  subheading,  including  another 
stbheading  within  that  group. 

change  to  svAheadir^s  3806.10  through  3806.90  from  any  other  subheading,  including  another 
sifaheading  within  that  group. 

change  to  heading  3807  from  any  other  heading. 
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17.   TCRs  1  through  3,  inclusive,  for  chapter  38  are  deleted  and  the  following 
new  TCRs  for  chapter  38  are  inserted  in  lieu  t:hereof  (contin^led)  : 

7.  A  change  to  heading  3808  from  any  other  heading,  provided  there  is  a  ragional  value  content  of 
not  less  than: 

(A)  60  percent  where  the  transaction  value  method  is  used  and  the  good  contains  no  more  than 
one  active  ingredient,  or  80  percent  where  the  transaction  value  method  is  used  and  the 
good  contains  more  than  one  active  ingredient;  or 

(B)  SO  percent  where  the  net  cost  method  is  used  and  the  good  contains  no  more  than  one 
active  ingredient,  or  70  percent  where  the  net  cost  method  is  used  and  the  good  contains 
more  than  one  active  ingredient. 

8.  (A)  A  charge  to  subheading  3809.10  from  any  other  subheading,  except  from  subheading  3505.10; 

or 

(B)  A  change  to  subheading  3809.10  from  siiaheadtng  3505.10,  whether  or  not  there  is  also  a 
change  from  any  other  subheading,  provided  there  is  a  regional  value  content  of  not  less 
than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

9.  A  change  to  subheadings  3809.91  through  3809.92  from  any  other  siiiieading,  including  another 
subheading  within  that  group. 

10.  (A)  A  change  to  subheading  3809.93  from  any  other  heading;  or 

(B)  A  change  to  subheading  3809.93  from  any  other  subheading  within  heading  3809,  whether  or 
not  there  is  also  a  change  from  any  other  heading,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  not  cost  method  is  used. 

11.  (A)  A  chai^ie  to  subheadings  3810.10  through  3810.90  from  any  other  chapter,  except  from 

chapters  28  through  38;  or 

(B)  A  chaise  to  subheadings  3810.10  through  3810.90  from  any  other  stiiheading  within  chapters 
28  through  38,  including  another  subheading  within  that  groLp,  whether  or  not  there  is 
also  a  change  from  any  other  chapter,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

12.  (A)  A  char«e  to  sUihcadir^  3811.11  through  3811.19  from  any  other  chapter,  except  from 

chapters  28  through  38;  or 

(B)  A  char«e  to  subheadings  3811.11  through  5811.19  from  any  other  subheading  within  chapters 
28  through  38,  including  another  suisheading  within  that  group,  whether  or  not  there  is 
also  a  charge  from  any  other  chapter,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  method  is  used,  or 

(2)  50  percent  where  the  net  cost  method  is  used. 

13.  A  change  to  subheadings  3811.21  through  3811.29  from  any  other  siiiheading,  including  another 
subheading  within  that  group. 
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17.  TCRs  1  through  3,  inclusive,  for  chapter  38  are  deleted  and  the  following 
new  TCRs  for  chapter  38  are  inserted  in  lieu  thereof  (continxied) : 

14.  (A)  A  di««e  to  stiahMding  3811.90  fre«  mtf  other  chapter,  except  froa  chapter*  28  through 
38;  or 

(8)  A  chanee  to  sii9he«Jir«  3811.90  froa  any  other  siAhMding  within  chapters  S  through  38, 
Mhether  or  not  thero  is  also  a  change  fron  any  other  chapter,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percant  where  the  transaction  value  Mthod  is  used,  or 

(2)  50  percent  where  the  net  cost  atthod  is  used. 

15.  (A)  A  change  to  stiihcedir«s  3812.10  through  3812.30  froai  any  other  chapter,  except  froa 
chapters  28  through  38;  or 

(B)  A  change  to  subheadir^s  3812.10  through  3812.30  froa  any  other  stiiheading  within  chapters 
28  through  38,  includir«  another  subheading  within  that  group,  whether  or  not  there  is 
also  a  change  froa  any  other  chapter,  provided  there  is  a  regional  value  content  of  not 
less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  parcant  where  the  net  cost  aethod  is  used. 

16.  A  charge  to  heedirvs  3813  through  3814  froa  any  other  heading,  including  another  heading 
within  that  group. 

17.  A  dlar«e  to  subheadir«s  3815.11  thro(«h  3815.90  froa  any  other  stiiheading,  including  another 
■ubhaading  within  that  group. 

18.  (A)  A  charge  to  heedir«  3816  froa  any  other  chapter,  except  froa  chapters  28  through  38;  or 

(i)  A  charge  to  headirw  3816  froa  any  other  siiiheeding  within  chapters  28  through  38,  i^ether 
or  not  there  is  also  a  change  froa  any  other  chapter,  provided  there  is  a  regional  value 
content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  uud. 

19.  A  diarve  to  sii)headir«s  3817.10  through  3817.20  froa  any  other  subheading,  including  another 
siiAeading  within  that  group. 


20 

21.  <A) 

<B) 


A  cMnge  to  headings  3818  through  3819  froa  any  other  heading,  including  another  heading 
witiin  that  groi^. 


A  charge  to  heading  3820  froa  any  other  heading,  except  froa  subheading  2905.31  or 
2905.49;  or 

A  charge  to  headir«  3820  froa  stAheediixi  2905.31  or  2905.49,  whether  or  not  there  is  also 
a  chai«e  froa  any  other  heading,  provided  there  is  s  regionel  value  content  of  not  less 
than: 

(1)  60  percent  where  the  tranaaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 
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17.      TCRs  1  throu^  3,    incl\isive,   for  chapter  3B  are  delated  and  the  follofirlng 
nav  TCRs  for  chapter  38  ara  inaartad  in  liau  tharaof  (continuad) : 

22.  (A)    A  chanae  te  heeding  3821  froa  any  etiier  heedina,  aacapt  fraa  haedlni  35.83;  mr 

(8)    A  chanae  to  heading  3821  fraa  heaMna  3503,  whether  or  net  there  is  alee  a  change  fraa 
any  ether  heading,  pravidad  there  is  a  regianal  value  cantant  ef  net  lees  than: 

(1)    60  percant  where  the  transaction  value  asthad  is  uaed,  ar 

(2>    SO  percant  where  the  net  cost  aathed  is  used. 

23.  (A)    A  chanae  to  heeding  3822  froa  any  ether  chepter,  tcapt  fraa  ehapters  »  threu^  38;  er 


(8)    A  chenae  to  heeding  3822  fraa  any  other  siMieeding  within  ehepters  28  threu^  38,  whether 
or  net  there  is  also  a  change  froa  any  other  chapter,  prsyidad  there  is  a  regianal  value 
content  of  net  less  than: 

(1)  68  percant  where  the  tranaaction  value  aethod  is  used,  er 

(2)  58  percent  where  the  net  eeet  aathed  is 


24.  A  ehei«e  te  sUWieediiws  3823.11  through  3123.13  fraa  any  ether  heeding,  except  fraa  heeding 
1520. 

25.  A  change  to  aukheeding  3823.19  froa  any  ether  siMieeding. 

26.  A  char«a  to  ■ubhaadii^  3823.70  froa  any  other  heeding,  except  fraa  heeding  1520. 

27.  A  chaf«e  te  auhhaadir«a  3824.10  through  3824.20  froa  any  other  stAhceding,  including  another 
ing  within  thet  groiat. 


28.     (A)    A 


te  sukheadina  3824.30  fraa  any  ether 


ling,  Mcapt  fraa  heeding  2849;  or 


(8)    A  ch«we  te  lufchiadir^  3824.30  froa  heeding  2849,  whether  or  net  there  is  also  a  change 
frea  any  ether  subheading,  provided  there  is  a  regianal  value  content  of  net  less  than: 


(1)  60  percent  where  the  tranaaction  value  aethod  is  used,  er 

(2)  50  percent  where  the  net  cost  awthod  is  used. 

29.  A    char«e  to  subheadir«s  3824.40  through  3824.60  froa  any  other  siiiheading,  including  another 
subheading  within  that  groi^. 

30.  (A)    A  chw«e  to  siAiheedings  3824.71  through  3824.90  froa  any  other  chapter,  except  froa 

chapters  28  through  38;  or 

(8)    A  charge  to  siA)headir«s  3824.71  through  3824.90  froa  any  other  subheeding  within  chapters 
28  through  38,  includir«  another  subheeding  within  that  groif>.  whether  or  not  there  is 
also  a  change  froa  any  other  chapter,  provided  there  is  a  regional  value  content  of  not 
lass  then: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used." 

18.  TCRs  5  and  8  for  chapter  39  are  each  nodified  by  deleting  the  word 
"percentage" . 

19.  TCR  2  for  chapter  54  is  modified  by  deleting  "5407.60.11,    5407.60.21  or 
5407.60.91"  and  by  inserting  in  lieu  thereof  "5407.61.11,    5407.61.21  or 
5407.61.91". 


UMI 
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20(a).     TCR  2{7  for  chapter  61  is  nodified  to  read  as  follows: 

"27.    (A)    A  change  to  «i]hMd1r«  6107.21  froa  tarfff  itaa  6002.92.10,  provided  that  the  good, 

txclueive  of  collar,  cuffs,  naistbond  or  elastic,  is  itfiolly  of  such  fabric  and  the  good 
fs^  both  cut  and  sawn  or  otherwise  assaabled  in  the  territory  of  one  or  aore  of  the  NAFTA 
parties;  or 

(t)    A  change  to  si^heading  6107.21  froa  any  other  chapter,  except  froa  headings  5106  through 
5113,  5204  through  5212,  5307  thrM«h  5308  or  5310  throu^  5311,  chapter  54,  or  headings 
5508  throu^  5516  or  6001  through  6002,  provided  that  the  good  is  both  cut  (or  knit  to 
shape)  and  sawn  or  otherwise  asscabled  in  the  territory  of  one  or  aore  of  the  NAFTA 
perties." 

(b) .     TCR  3b  for  chapter  61  is  modified  to  read  as  follows: 

"30.    (A)    A  change  to  s(i]headir«  6108.21  froa  tariff  itea  6002.92.10,  provided  that  the  good, 

exclusive  of  waistband,  elastic  or  lace,  is  wholly  of  such  fabric  and  the  good  is  both 
cut  and  sewn  or  otherwise  assoibled  in  the  territory  of  one  or  aore  of  the  NAFTA  parties; 
or 

(■)    A  change  to  stiaheading  6108.21  froa  any  other  chapter,  except  froa  headings  5106  through 
5113,  5204  through  5212,  5307  throi«h  5308  or  5310  through  5311,  chapter  54,  or  headings 
5508  through  5516  or  6001  through  6002,  provided  that  the  good  is  both  cut  (or  knit  to 
shape)  and  sewn  or  otherwise  asseabled  in  the  territory  of  one  or  aore  of  the  NAFTA 
parties." 

(c) .     TCR  3^  for  chapter  61  is  modified  to  read  as  follows: 

"32.    (A)    A  change  to  suUM«lir«  6108.31  froa  tariff  itea  6002.92.10,  provided  that  the  good, 

excltttive  of  collar,  cuffs,  waistband,  elastic  or  lace,  is  wholly  of  such  fabric  and  the 
good  is  both  cut  and  sewn  or  otherwise  asseabled  in  the  territory  of  one  or  aore  of  the 
NAFTA  parties;  or 

(i)    A  change  to  subheading  6108.31  froa  any  other  chapter,  except  froa  headings  5106  through 
5113,  5204  through  5212,  5307  through  5308  or  5310  through  5311,  chapter  54,  or  headings 
5508  through  5516  or  6001  through  6002,  provided  that  the  good  is  both  cut  (or  knit  to 
shape)  and  sewn  or  otherwise  asseabled  in  the  territory  of  one  or  aore  of  the  NAFTA 
parties." 

21.     TCR  4  fot  chapter  68  is  modified  by  deleting  "other"  and  by  inserting  in 
lieu  thereof  I'any" . 

22(a).     The  Heading  rule  for  chapter  71  is  deleted  and  the  following  new 
Heading  rule  ks  inserted  in  lieu  thereof: 

■■aading  rule:    Pearls,  peraanently  strung  but  without  the  addition  of  clasps  or  other  omaaental 
features  of  precious  aetals  or  stones,  shall  be  treated  as  an  originating  good  only  if  the  pearls 
ware  obtaiined  in  the  territory  of  one  or  aore  of  the  Parties.". 


(b).      TCR  2 
expression: 


23.   TCR  7(D) 


for  chapter  71  is  modified  by  adding  after  "group"  the  following 


",  except  froa  tariff  iteas  7101.10.30  or  7101.22.30". 


for  chapter  73  is  modified  by  deleting  the  semicolon  after  the 


first  appearance  of  "1 -sections"  and  by  inserting  in  lieu  thereof  a  comma. 
24.     TCR  27  fbr  chapter  73  is  modified  by  deleting  "other". 
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25(a).     The  following  new  Svibheading  rule  is  inserted  immediately  before  TCR  1 
for  chapter  83: 

"AMieading  rule:    The  underscoring  of  the  designations  in  subdivision  1  pertains  to  goods  provided 
for  In  subheading  8301.20  for  use  in  a  aotor  vehicle  of  chapter  87." 

(b).     The  designations   "1.",    "(A)"  and  "(B)"  in  TCR  1  for  chapter  83  are 
underscored,   and  the  word  "other"   is  inserted  after  "any"   in  subdivision  (A). 

26.      Chapter  rules  2  and  3  for  chapter  84  are  redesignated  as  chapter  rules  3 
and  4,   respectively,   and  new  chapter  rule  2  is  inserted  in  numerical  sequence: 

"Chapter  rule  2:     For  purposes  of  subheading  8471.49,  the  origin  of  each  inlt  presented  within  a 
systea  shall  be  deterained  in  accordance  with  the  rule  that  would  be  ^pllcable  to  such  unit  if  it 
were  presented  separately;  and  the  special  rate  of  duty  applicable  to  each  unit  presented  within  a 
systea  shall  be  the  rate  that  Is  applicable  to  such  unit  under  the  appropriate  tariff  itea  within 
subheading  8471.49. 


For  purposes  of  this  rule,  the  tera  "unit  presented  within  a  systea"  shall 

(a)  a  separate  unit  as  described  In  note  5(B)  to  chapter  84  of  the  tariff  schedule;  or 

(b)  any  other  separate  aachine  that  is  presented  and  classified  with  a  systea  under  S(i4ieadir« 
8471.49." 

27.  (Stiapter  rule  3  for  chapter  84   (as  redesignated)   is  modified  by  deleting 
"8471.92"  and  by  inserting  in  lieu  thereof  "8471.60". 

28.  TCR  11  for  chapter  84  is  modified  by  deleting  "8406.19"  and  by  inserting 
in  lieu  thereof  "8406.82". 

29.  TCR  33(A)   and  (B)   for  chapter  84  are  modified  by  deleting  "8415.81"  at 
each  instance  and  by  inserting  in  lieu  thereof  "8415.20",   and  subdivision  (B) 
is  modified  by  deleting  the  word  "other". 

30.  TCR  103(A)   and  (B)   for  chapter  84  are  modified  by  deleting  "8443.50"  at 
each  instance  and  by  inserting  in  lieu  thereof  "8443.59". 

31.  TCR  130  for  chapter  84  is  modified  by  deleting  "8456.90"  and  by  inserting 
in  lieu  thereof  "8456.99". 

32.  TCR  187(A)   and  (B)   for  chapter  84  are  modified  by  deleting  "tariff  item 
8469.10.40"  at  each  instance  and  by  inserting  in  lieu  thereof  "subheading 
8469.11". 

33.  TCR  188  for  chapter  84  is  deleted  and  the  following  new  TCR  188  is 
inserted  in  lieu  thereof: 

"188.  (A)    A  change  to  subheadings  8469.12  through  8469.30  froa  any  other  headliw,  except  froa 
heading  8473;  or 

(B)    A  change  to  subheadings  8469.12  through  8469.30  froa  headir^  8473,  whether  or  not  there 
is  also  a  ch«ige  froa  any  other  heading,  provided  there  is  a  regional  value  content  of 
not  leas  than: 

(1)  60  percent  where  the  transaction  value  aethod  Is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used." 
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34.  TCRs  191  (through  204,  inclusive,  for  chapter  84  are  deleted;  TCR  213  is 
deleted:  TCRs  i  205  through  212,  iiiclusive,  are  redesignated  as  TCRs  206  through 
213,  respectively ;  and  the  following  new  TCRs  are  inserted  in  numerical 
secjuence :     I 

"191.    A  dimm  to  sti)headir«s  8471.30  through  8471.41  fron  any  stMraeding  outside  that  group. 
vfcmt  froa  subheadings  8471.49  or  8471.50. 

fiMiMifff^  8471.49  rule:    The  origin  of  each  unit  presented  within  a  systas  shall  be  deterained  as 
tho(«h  ea4h  wit  were  presented  separately  and  twrc  classified  under  the  appropriate  tariff 
provision  for  that  utit. 

192.  A  dlar^  to  subhaadir^  8471.50  frcai  any  other  stiiheading,  except  froa  sUbhaadings  8471.30 
thntu^  8471.49. 

193.  A  d^arve  to  tariff  itaa  8471.60.35  froa  any  other  stMeading,  except  froa  subheadings  8471.49 
or  i540.40  or  tariff  itea  8540.91.15. 

194.  A  d|ar«e  to  tariff  iteas  8471.60.51  or  8471.60.61  froa  any  other  tariff  itea,  except  froa 
subt)oadir«  8471.49  or  tariff  iteas  8473.30.10,  8473.30.30  or  8473.30.60. 

195.  A  d|ar«e  to  tariff  itea  8471.60.52  or  8471.60.62  froa  any  other  tariff  itea,  except  froa 
s(i)t«eed1na  8471.49  or  tariff  itea  8473.30.10. 


(' 


196.    A  dmve  to  tariff  iteas  8471.60.53  or  8471.60.63  froa  any  other  tariff  itea,  except  froa 
st±t«eadir«  8471.49  or  tariff  iteas  8473.30.10,  8473.30.30  or  8473.30.60. 


97.    A  d|ar«e  to  tariff  itaas  8471.60.54  or  8471.60.64  froa  any  other  tariff  itea,  except  froa 
sti«eadir«  8471.49  or  tariff  iteas  8473.30.30  or  8473.30.60. 


198.  A  cNar«e  to  tariff  itaaa  8471.60.55  or  8471.60.65  froa  any  other  tariff  itea,  except  froa 
siMeadir«  8471.49  or  tariff  itaas  8473.30.30  or  8473.30.60. 

199.  A  ciarve  to  tariff  iteas  8471.60.56  or  8471.60.66  froa  any  other  tariff  itea,  except  froa 
subl|eadir«  8471.49  or  tariff  itaas  8473.30.30  or  8473.30.60. 

200.  A  diar«e  to  aubheadir«  8471.60  froa  any  other  subheading,  except  froa  subheading  8471.49. 

201.  A  clL«e  to  s(i)headif«  8471.70  froa  any  other  siiiheeding,  except  froa  subheading  8471.49. 

202.  A  dU«e  to  tariff  itea  8471.80.10  froa  any  other  tariff  itea,  except  froa  subheeding 
8471.49. 

203.  A  dfarve  to  tariff  itaa  8471.80.40  froa  any  other  tariff  itea,  except  froa  stAhaading 
847|.49. 

204.  A  cft««e  to  any  other  tariff  itaa  within  suUieading  8471.80  froa  tariff  iteas  8471.80.10  or 
847^.80.40  or  eny  other  sUiheadir«,  except  froa  stiiheeding  8471.49. 


205 


.    A  cMnge 


to  si±heeding  8471.90  froa  any  other  subheading." 


35.     The  following  new  TCR  208A  for  chapter  84  is  inserted  immediately  after 
TCR  208   (as  redesignated) : 


36. 


"208A.    A 

The  text' 


change 
I  for 


to  stisheading  8473.10  froa  any  other  heading." 
TCR  213  for  chapter  84  is  deleted. 
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37.  The  following  new  TCRs  for  chapter  84  are  inserted  immediately  after  TCR 
215  for  chapter  84: 

"215A.    A  ehar«e  to  tariff  itaa  8473.50.30  froa  any  other  tariff  itaa. 

215B.    A  change  to  tariff  itea  8473.50.60  froa  any  other  tariff  itaa. 

SiAhawflng  rule:    Siixiivision  (B)  of  rule  215C  docs  not  apply  to  a  port  or  accessory  provided  for 
in  subheading  8473.50  if  that  part  or  acceaaory  is  used  in  the  production  of  a  good  provided  for  in 
sU)headir«  8469.11  or  headir«  8471. 

215C.    (A)    A  change  to  siMeading  8473.50  froa  any  other  heading;  or 

'    (8)    No  required  change  in  tariff  elassificatien  to  nAheading  8473.50,  provided  there  is  a 
regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used." 

38.  TCR  218(A)   and  (B)  for  chapter  84  are  modified  by  deleting  "8475.20"  at 
each  instance  and  by  inserting  in  lieu  thereof  "8475.29". 

39.  TCR  220(A)   and  (B)   for  chapter  84  are  modified  by  deleting  "847"6.11"  at 
each  instance  and  by  inserting  in  lieu  thereof  "8476.21",   and  by  deleting 
"8476.19"  at  each  instance  and  by  inserting  in  lieu  thereof  "8476.89". 

40.  Chapter  rule  5  for  chapter  85  is  modified  by  inserting  in  subdivision  (a) 
immediately  after  "television  picture  tube"  the  expression  "(including  video 
monitor  or  video  projector  cathode -ray  tube)",   and  by  inserting  in  subdivision 
(b)   immediately  after  "picture  tube"  the  expression  "(inclxxding  video  monitor 
or  video  projector  cathode -ray  ttibe)". 

41.  TCR  5  for  chapter  85  is  deleted  and  the  following  new  TCR  is  inserted  in 
lieu  thereof: 

"5.      A  change  to  tariff  iteas  8504.40.60  or  8504.40.70  froa  any  other  tariff  itaa,  axcept  froa 
subhead!  r«  8471.49." 

42.  TCR  8  for  chapter  85  is  redesignated  as  TCR  8A,   and  the  following  new  TCR 
8  is  inserted  inmediately  after  TCR  7  for  such  chapter: 

"8.      A  change  to  tariff  itea  8504.90.70  froa  any  other  tariff  itaa."  * 

43.  TCRs  11  through  14,    inclusive,    for  chapter  85  are  deleted  and  the 
following  new  TCRs  are  inserted  in  numerical  sequence: 

"11.  (A)  A  change  to  stiiteadings  8506.10  through  8506.80  froa  any  other  heeding,  except  froa 
tariff  iteas  8548.10.05  or  8548.10.15;  or 

(B)  A  change  to  subheadings  8506.10  through  8506.80  froa  subheading  8506.90,  whether  or  not 
there  is  also  a  change  froa  any  other  heading,  except  frca  tariff  iteas  8548.10.05  or 
8548.10.15,  provided  there  is  a  regional  value  content  of  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

12.  A  change  to  siAheading  8506.90  froa  any  other  heading,  except  tariff  itaas  8548.10.05  or 
8548.10.15. 


UMI 
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43.   TCRs  11  through  14,  inclusive,  for  chapter  85  are  deleted  and  the 
following  new  TCRs  are  Inserted  in  nvimerical  sequence  (continued) : 


A  change  to  siMeadings  8507.10  through  8507.80  from  any  other  heading,  except  irem 
tens  8548.10.05  or  K48.10.1S;  or 


(Ai  A  change 
tariff  i 

(Bl   A  change 


to  subheadings  8507.10  through  8507.80  from  subheading  8507.90,  whether  or  not 
there  is  also  a  change  froa  any  other  heading,  except  fron  tariff  itens  8548.10.05  or 
8S48.10.15,  provided  there  is  a  regional  value  content  of  not  less  thwi: 

(1)  60  percent  where  the  transaction  value  nethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

14.    A  change  to  subheading  8507.90  fron  any  other  heading,  except  from  tariff  itens  8548.10.05  or 
8546.10.15." 

44.      TCR  15    for  chapter  85   is  modified  by  deleting  from  subdivision   (A)    the 
word  "other" ' and  by  deleting  from  subdivision  (B)    the  word  "other"   and  by 
inserting  after  "subheading"  and  before  the  succeeding  comma  the  expression 
"outside  that  group". 


I 


45.  TCR  17  for  chapter  85  is  modified  by  deleting  from  subdivision  (A)  the 
word  "other"  and  by  deleting  from  subdivision  (B)  the  word  "other"  and  by 
inserting  af^er  "subheading"  and  before  the  succeeding  comma  the  expression 
"outside  that  group". 

46.  TCR  20 (i)  and  (B)  for  chapter  85  are  modified  by  deleting  "8510.20"  at 
each  instancy  and  by  inserting  in  lieu  thereof  "8510.30". 

47 .  TCR  50  for  chapter  85  is  deleted  and  tbe  follo^Htng  new  TCRs  are  Inserted 


in  numerical 


sequence : 


■50.    A  change  to  subheading  8517.11  fron  any  other  siiiheading,  except  fron  tariff  itc 
8517.90.36,  8517.90.38  or  8517.90.44. 


8517.^.12, 


50A.  A  ctange  to  tariff  iten  8517.19.40  fron  any  other  subheading,  provided  that,  with  respect  to 
printed  circuit  asseablies  (PCAs)  of  tariff  itens  8473.30.10,  8517.90.12,  ei7.90.16, 
8517.90.24,  8517.90.26,  8517.90.32,  8517.90.36,  8517.90.38  or  8517.90.U: 

(A)  except  as  provided  in  subdivision  (B)  of  this  rule,  for  each  multiple  of  nine  PCAs,  or 
any  portion  thereof,  that  is  contained  in  the  good,  only  one  PGA  nay  be  a  non-originating 
PCA,  and 

(B)  if  the  good  contains  less  than  three  PCAs,  all  of  the  PCAs  must  be  originating  PCAs. 

508.  A  ciange  to  subheading  8517.19  froa  any  other  subheadir«,  except  fron  tariff  itnas  8517.90.12, 
851:  .90.36,  8517.90.38  or  8517.90.44." 
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48(a).      TCR  51  for  chapter  85  is  modified  by  deleting  "8517.20"  and  by 
inserting  in  lieu  thereof  "8517.22". 

(b).      TCRs  52  througji  56,    inclusive,    for  chapter  85  are  deleted  and  the 
following  new  TCRs  for  chapter  85  are  inserted  in  numerical  sequence: 

"52.      A  change  to  subheading  8517.21  fron  any  other  subheading,  except  fron  tariff  iten 
8517.90.04." 


53. 


A  change  to  tariff  iten  8517.50.10  fron  any  other  s(±heed1ng. 


54.  A  change  to  tariff  iten  8517.50.50  fron  any  other  subheading,  provided  that,  with  respect  to 
printed  circuit  assenblies  (PCAs)  of  tariff  itens  8473.30.10,  8517.90.16,  8517.90.24, 
8517.90.26,  8517.90.32,  8517.90.36,  8517.90.38  or  8517.90.44: 

(A)  except  as  provided  in  stiiparagraph  (B)  of  this  rule,  for  each  nultiple  of  nine  PCAs,  or 
any  portion  thereof,  that  is  contained  in  the  good,  only  one  PCA  nay  be  a  nan- originating 
PCA,  and 

(B)  if  the  good  contains  less  than  three  PCAs,  all  of  the  PCAs  nust  be  originating  PCAs. 

55.  A  change  to  siiiheading  8517.50  from  any  other  subheading. 

56.  A  change  to  tariff  iten  8517.80.10  fron  any  other  siiiheading,  provided  that,  with  respect  to 
printed  circuit  assenblies  (PCAs)  of  tariff  itens  8473.30.10,  8517.90.16,  8517.90.24, 
8517.90.26,  8517.90.32,  8517.90.36,  8517.90.38  or  8517.90.a: 

(A)  except  as  provided  in  subparagraph  (B),  for  each  nultiple  of  nine  PCAs,  or  any  portion 
thereof,  that  is  contained  in  the  good,  only  one  PCA  nay  be  a  non-originating  PCA,  and 

(B)  if  the  good  contains  less  than  three  PCAs,  all  of  the  PCAs  nust  be  originating  PCAs. 
56A.  A  change  to  subheading  8517.80  fron  any  other  siMeading." 

49.  The  following  new  T(3R  79A  for  chapter  85  is  inserted  immediately  after 
TCR  79  for  such  chapter: 

"79A.  A  change  to  subheading  8525.40  fron  any  other  stisheading,  except  fron  tariff  itens 

8529.90.01,  8529.90.03,  8529.90.06,  8529.90.09,  8529.90.13,  8529.90.16,  8529.90.19  or 
8529.90.23." 

50.  TCR  82  for  chapter  85   is  modified  by  deleting  "8527.11"  and  by  inserting 
in  lieu  thereof  "8527.12". 

51.  TCRs  84  through  92,    inclvisive,   for  chapter  85  are  deleted  and  the 
following  new  TCRs  for  such  chapter  are  inserted  in  numerical  sequence: 

"84.      A  change  to  tariff  itens  8528.12.12,  8528.12.16,  8528.12.20  or  8528.12.24  fron  any  other 

heading,  except  fron  tariff  itew  8529.90.01,  8529.90.03,  8529.90.06,  8529.90.09,  8529.90.13, 
8529.90.16,  8529.90.19,  8529.90.23,  8529.90.29,  8529.90.33,  8529.90.36,  8529.90.39, 
8529.90.43,  8529.90.46  or  8529.90.49.  • 

85.      A  charge  to  tariff  itens  8528.12.28  or  8528.12.32  fron  tariff  itens  8528.12.04  or  8528.12.08 
or  any  other  heading,  except  fron  tariff  iten  8540.11.10  or  except  fron  tariff  itena 
7011.20.10  and  8540.91.15. 
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51.  TCRs  84  through  92,  inclusive,  for  chapter  85  are  deleted  and  the 
following  new.  TCRs  for  such  chapter  are  inserted  in  numerical  sequence 
(continued): 

Tariff  {tie  rule:    Effective  with  respect  to  goods  entered,  or  withdrewi  free  wsretiouse  for 
c«nMJi«>ti0n.  on  or  after  January  1,  1999,  the  text  of  subdivision  85  shall  be  replaced  by  the 
folloMingi 

A  d^f^e  to  tariff  itoas  8528.12.28  or  8528.12.32  free  any  other  heading,  except  froe  tariff 
iteis  8529.90.43,  8529.90.46,  8529.90.49  or  8540.11.10  or  except  froe  tariff  itev  7011.20.10 
or  ^40.91. 15. 

Tvlff  itU  rule:    The  followir«  rule  applies  to  a  good  of  tariff  ite»  8528.12.36  or  8528.12.40 
incorporatiiv  a  picture  tube  of  tariff  iteas  8540.12.10  or  8540.12.50  that  incorporates  a  glass 
panel  reffrred  to  in  subperagraph  (b)  of  note  5  to  chapter  85  and  a  glass  cone  provided  for  in 
tariff  it^  7011.20.10. 

A  d|ar«e  to  tariff  itcM  8528.12.36  or  8528.12.40  froe  tariff  itev  8528.12.04  or  8528.12.08 
or  iny  other  headir«,  except  froe  tariff  itoK  8540.12.10,  8540.12.50  or  8540.12.99  or  froe 
tariff  itoas  7011.20.10  or  8540.91.15. 


86 


Tariff  itL  rale:    The  foUowiiv  rule  applies  to  a  good  of  tariff  iten  8528.12.36  or  8528.12.40 
incorporatir«  a  picture  tube  of  tariff  itces  8540.12.10  or  8540.12.50  that  incorporates  a  glass 
envelope  referred  to  in  subparagraph  (b)  of  note  5  of  chapter  85.  . 


87. 


88. 


A  dtarve  to  tariff  itees  8528.12.36  or  8528.12.40  fron  tariff  iten  8528.12.04  or  8528.12.08 
or  iny  other  headii«,  except  froe  tariff  iten  8540.12.10,  8540.12.50  or  8540.91.15. 


(A) 


(B) 


89. 


(A) 


90. 
91. 


A  charge  to  tariff  itov  8528. 12.a  or  8528.12.48  froe  tariff  itees  8528.12.04  or 
8528.12.08  or  any  other  heading,  except  free  tariff  itees  8540.11.30,  8540.11.44, 
8540.11.48  or  8540.91.15.  In  addition,  no  eore  then  half  the  nuriaer  of  scei conductors 
of  tariff  itees  8542.13.40,  8542.14.40  or  8542.19.40,  used  in  the  television  receiver 
coaponent,  aay  be  non-originating;  or 


A  change  to  tariff  itces  8528.12.44  or  8528.12.48  free  tariff  itees  8528.12.04  or 
8528.12.08  or  any  other  heedir«,  except  froe  tariff  itees  8540.11.30,  8540.11.44. 
8540.11.48  or  8540.91.15.  In  addition,  the  regional  value  content  eust  be  not  less 
than: 

(1)  60  percent  where  the  transaction  value  eethod  is  used,  or 

(2)  50  percent  where  the  net  cost  eethod  is  used. 

A  ch»«e  to  tariff  itees  8528.12.52  or  8528.12.56  or  Mexican  tariff  itee  8528.12.05  froe 
tariff  iten  8528.12.04  or  8528.12.08  or  any  other  heading,  except  froe  tariff  ittes 
8540.12.20,  8540.12.70  or  8540.91.15.  In  addition,  no  eore  than  half  the  nwter  of 
•eei conductors  of  tariff  itee  8542.13.40,  8542.14.40  or  8542.19.40,  used  in  the 
television  receiver  coaponent,  aay  be  non-originating;  or 


A  charge  to  tariff  itces  8528.12.52  or  8528.12.56  free  tariff  itees  8528.12.04  or 
8528.12.06  or  any  other  headii«,  except  froe  tariff  itces  8540.12.20,  8540.12.70  or 
8540.91.15.  In  addition,  the  regional  value  content  eust  be  not  less  than: 


(B) 


(1)    60  percent  where  the  transaction  value  eethod  is  used,  or 

(2>    50  percent  where  the  net  cost  eethod  is  .used. 

A  change  to  tariff  itees  8528.12.62,  8528.12.64,  8528.12.68  or  8528.12.72  froe  tariff  itees 
852B.12.04  or  8528.12.08  or  any  other  heading,  except  froe  tariff  itee  8529.90.53. 

A  4iar«e  to  tariff  itees  8528.12.04  or  8528.12.08  froe  any  other  heading,  except  froe  tariff 
itc^  8529.90.43,  8529.90.46  or  8529.90.49. 
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51.  TCRs  84  through  92,  inclusive,  for  chapter  85  are  deleted  and  the 
following  new  TCRs  for  such  chapter  are  i^erted  in  nuaerical  sequence 
(continued) : 

92. 


A  change  te  aUUieading  8S28.12  free  tariff  itees  e2f.12.04  or  852t.12.08  er  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  leaa  than: 

(A)  60  percent  where  the  transactien  value  eathed  Is  uaad,  or 

(B)  50  percent  lAere  the  net  ceet  eethod  is  used. 


92A.    A  change  ta  wthsadlni  028.13  free  any  atiiar  haadliig,  pravided  tliat,  with  reapect  te  printed 
circuit  aaaeaMiee  (KAs)  ef  tariff  itees  8529.98.01,  8529.90.03,  8629.90.B6,  8529.90.09, 
8529.90.13,  8629.98.16,  8529.90.19,  8529.90.23,  8529.90.29,  8529.90.33,  8529.90.36  er 
8529.90.39 

(A) 


ndod  in  iiAparaeriph  (b),  far  aadi  aultlple  ef  nine  KAs,  er  tm/  partian 
thereof,  that  is  contained  In  the  good,  only  ene  PCA  aay  be  e  nsn-erigineting  PCA,  and 


centaina  leas  than  three  KAs,  all  of  the  KAs  eust  be  eriginating  KAs 


(B)  If  the 

92B.  A  change  to  tariff  Itces  8528.21.16,  8528.21.19,  8528.21.24  or  8528.21.29  free  any  ether 

heading,  except  free  tariff  itces  8529.90.01,  8529.90.03,  e29.90.06,  8529.90.99,  8529.90.13, 
8529.90.16.  8529.90.19,  8529.90.23,  8529.90.29,  8529.90.33,  8529.90.36,  8529.90.39, 
8529.90.43,  8529.90.46  er  8529.90.49. 

92C.  A  change  te  tariff  itcea  8528.21.34  er  8528.21.39  froe  tariff  Itces  8528.21.05  er  8528.21.10 
er  any  other  heading,  except  free  tariff  itee  8540.11.10  er  free  tariff  itces  7011.20.10  er 
8540.91.15. 


Tariff  Itee  nilc;  Effective  with  reepeet  to  goods  entered,  or  withdrawn  froe  warehouse  for 
eonataptien,  en  ar  after  January  1,  1999,  the  text  ef  aiAdlvislcn  92C  shall  be  replaced  by  the 
following: 

A  change  to  tariff  itces  8528.21.34  er  8528.21.39  free  any  other  heeding,  except  free  tariff 
itces  8529.90.43,  8529.90.46,  8529.90.49  or  8548.11.10  or  free  tariff  itces  7011.20.10  or 
8540.91.15. 

92D.  A  change  te  tariff  itces  8528.21.41  or  8528.21.42  free  tariff  itees  8528.21.05  or  8528.21.10 
er  any  other  heading,  except  froe  tariff  itces  8540.12.10  or  8540.12.50  or  free  tariff  itces 
7011.20.10  or  8540.91.15. 

Tariff  Itee  rata:  The  following  rule  applies  to  a  good  of  tariff  itees  8528.21.41  or  8528.21.42 
incorporating  a  picture  tube  of  tariff  itces  8640.12.10  or  8540.12.50  that  incorporates  a  glasa 
envelope  referred. to  in  subperagraph  (b)  of  note  5  to  chapter  85. 

92E.  A  change  to  tariff  itees  8528.21.41  or  8528.21.42  froe  tariff  itces  8528.21.05  or  8528.21.10 
or  any  other  heading,  except  froe  tariff  itces  8540.12.10,  8540.12.50  or  8540.91.15. 

92F.  (A)  A  change  to  tariff  itces  8528.21.44  or  8528.21.49  froe  tariff  itces  8528.21.05  or 
8528.21.10  or  any  other  headir«,  except  froe  tariff  itees  8540.11.30,  8540.11.44, 
8540.11.48  or  8540.91.15.  In  addition,  no  acre  than  half  the  meter  of  scei  conductors 
of  tariff  itces  8542.13.40,  8542.14.40  or  8542.19.40,  used  in  the  video  aonitor 
coaponent,  eay  be  non-originating;  or 

(B)  A  charge  to  tariff  itees  8528.21.44  or  8528.21.49  free  terlff  itces  8528.21.05  or 
8528.21.10  or  any  other  headir«,  except  froe  tariff  itces  8540.11.30,  8540.11.U, 
8640.11.48  or  8540.91.15.  In  addition,  the  regional  value  content  eust  be  not  less 
than: 

(1)  60  percent  where  the  transaction  value  eethod  is  used,  or 

(2)  50  percent  where  the  net  cost  eethod  is  used. 
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51.  TCRs  84  through  92,  Inclxisive,  for  chapter  85  are  deleted  and  tAie 
following  new  TCRs  for  such  chapter  are  inserted  in  numerical  sequence 
(continued) : 

92G.    (A)    A  ctMTVc  to  tariff  itoK  8528.21.51  or  8528.21.52  free  tariff  itaw  8528.21.05  or 
8528.21.10  or  any  other  haading,  excapt  froa  tariff  itaaa  8540.12.20,  8540.12.70  or 
8540.91.15.     In  addition,  no  eore  than  half  the  mater  of  saai conductors  of  tariff  itaa 
8542.13.40,  8542.14.40  or  8542.19.40,  uaad  in  the  video  Monitor  coaponent.  aay  be 
non-ori0inatino;  or 

(B)    A  ehar«e  to  tariff  itew  8528.21.51  or  8528.21.52  free  tariff  itaas  8528.21.05  or 
8528.21.10  or  any  other  headir«,  except  froa  tariff  iteaa  8540.12.20,  8540.12.70  or 
8540.91.15.     In  addition,  the  regional  value  content  aust  be  not  leas  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  Mhere  the  net  cast  aethod  is  used. 

92M.    A  djange  to  tariff  itaK  8528.21.55,  8528.21.60,  8528.21.65  or  8528.21.70  froa  tariff  itaas 
8528.21.05  or  8528.21.10  or  any  other  heading,  except  froa  tariff  itaa  8529.90.53. 

921.    A  d(arwe  to  tariff  iteas  8528.21.05  or  8528.21.10  or  froa  any  other  heading,  except  frea 
tariff  iteas  8529.90.43,  8529.90.46  or  8529.90.49. 

92J.    A  cMaf«e  to  sUiheadirv  8528.21  frca  tariff  iteas  8528.21.05  or  8528.21.10  or  any  other 
heating,  provided  there  is  a  regional  value  content  of  not  less  than: 

(A) 

(B) 


60  percent  where  the  transaction  value  aethod  is  used,  or 
50  percent  where  the  net  cost  aethod  is  used. 


92K.  A  ct|««e  to  subheadir«  8528.22  froa  any  other  heading,  provided  that,  with  respect  to  printed 
cirouit  asseiriJlies  (PCAs)  of  tariff  iteas  8529.90.01.  8529.90.03,  8529.90.06,  8529.90.09, 
852^.90.13,  8529.90.16,  8529.90.19,  8529.90.23,  8529.90.29,  8529.90.33,  8529.90.36  or 
8524.90.39: 


(A) 


(B) 


except  as  provided  in  s(i)psragraph  (b),  for  each  aultiple  of  nine  PCAs,  or  any  portion 
thereof,  that  is  contained  in  the  good,  only  one  PCA  aay  be  a  non-originating  PCA,  and 

if  the  good  contains  less  than  three  PCAs,  all  of  the  PCAs  aust  be  originating  PCAs.' 


Tariff  it^  rule:  The  following  rule  applies  to  a  good  of  tariff  iteas  8528.30.30  or  8528.30.40 
incorporating  a  picture  ttte  of  tariff  itaas  8540.12.10  or  8540.12.50  that  incorporates  a  glass 
panel  referred  to  in  si±paragraph  (b)  of  note  5  to  chapter  85  and  a  glass  cone  provided  for  in 
tariff  it^  7011.20.10. 

92L.  A  cHange  to  tariff  itaas  8528.30.30  or  8528.30.40  froa  tariff  iteas  8528.30.10  or  8528.30.20 
or  any  other  heading,  except  froa  tariff  iteas  8540.12.10  or  8540.12.50  or  tariff  iteas 
7011.20.10  or  8540.91.15. 

Tariff  itia  rule:  The  followir«  rule  applies  to  a  good  of  tariff  itaas  8528.30.30  or  8528.30.40 
incorporating  a  picture  tite  of  tariff  iteas  8540.12.10  or  8540.12.50  that  incorporates  a  glass 
envelope  referred  to  in  subparagraph  (b)  of  note  5  of  chapter  85: 

92N.  A  clange  to  tariff  iteas  8528.30.30  or  8528.30.40  frca  tariff  iteas  8528.30.10  or  8528.30.20 
or  Any  other  hcadir«,  except  frca  tariff  itaas  8540.12.10,  8540.12.50  or  8540.91.15. 
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51.  TCRs  84  through  92,  inclusive,  for  chapter  85  are  deleted  and  the 
following  new  TCRs  for  such  chapter  are  inserted  in  numerical  sequence 
(continued) : 

92N.    (A)    A  change  to  tariff  iteas  8528.30.50  or  8528.30.60  froa  tariff  iteas  8528.30.10  or 
8528.30.20  or  any  other  heading,  except  froa  tariff  itaas  8540.12.20,  8540.12.70  or 
8540.91.15.     In  addition,  no  aore  than  half  the  mater  of  seai conductors  of  tariff  iteac 
8542.13.40,  8542.14.40  or  8542.19.40,  used  in  the  video  projector  coaponent,  aay  be 
non-originating;  or  .  ^ 

(B)    A  change  to  tariff  iteas  8528.30.50  or  8528.30.60  frca  tariff  iteas  8528.30.10  or 
8528.30.20  or  any  other  heading,  except  froa  tariff  itaa  8540.12.20,  8540.12.70  or 
8540.91.15.     In  addition,  the  regional  value  content  aust  be  not  less  than: 

(1)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(2)  50  percent  where  the  net  cost  aethod  is  used. 

920.    A  change  to  tariff  iteas  8528.30.62,  8528.30.64.  8528.30.66  or  8528.30.68  frca  tariff  iteas 
8528.30.10  or  8528.30.20  or  any  other  heading,  except  froa  tariff  itea  8529.90.53. 

92P.    A  change  to  tariff  itae  8528.30.10  or  8528.30.20  froa  any  other  heading,  except  frca  tariff 
itaas  8529.90.43,  8529.90.46  or  8529.90.49. 

92Q.    A  change  to  subheading  8528.30  froa  tariff  iteas  8528.30.10  or  8528.30.20  or  any  other 
heading,  provided  there  is  a  regional  value  content  of  not  less  than: 

(A)  60  percent  where  the  transaction  value  aethod  is  used,  or 

(B)  50  percent  where  the  net  coat  aethod  is  used." 

52.  TCR  123(A)   and  XBi  for  chapter  85  are  modified  by  deleting  "8539.40"  at 
each  instance  and  by  inserting  in  lieu  thereof  "8539.49". 

53.  TCRs  135  and  136  for  chapter  85  are  deleted  and  the  following  new  TCRs 
are  inserted  in  numerical  sequence : 

"135.    A  change  to  subheadings  8540.40  through  8540.60  froa  any  subheading  outside  that  grm^. 
except  froa  tariff  item  8540.91.15. 

136.    A  change  to  subheadings  8540.71  through  8540.79  froa  any  subheading  outside  that  group, 
except  frca  tariff  iten  8540.99.40." 

54.  The  subheading  rule  immediately  preceding  TCR  142  for  chapter  85   is 
modified  by  deleting  "8542.11  through  8542.80"  and  by  inserting  in  lieu 
thereof  "8542.12  through  8542.50". 

55.  TCR  143(A)   and  (B)   for  chapter  85  are  modified  by  deleting  at  each 
instance  "8543.10  through  8543.30"  and  by  inserting  in  lieu  thereof  "8543.11 
through  8543.81". 

56.  TCR  144(A)   and  (B)   for  chapter  85  are  modified  by  deleting  at  each 
instance  "8543.80.85"  and  by  inserting  in  lieu  thereof  "8543.89.80". 

57.  TCR  145(A)   and  (B)   for  chapter  85  are  modified  by  deleting  at  each 
instance  "8543.80"  and  by  inserting  in  lieu  thereof  "8543.89". 
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58(a).  TCR  1^9  for  chapter  85  is  aodifled  by  deletins  "8548"  and  by  Inserting 
in  lieu  therepf  "8547". 


(b) .  The  fiolloiving  new  TCKs  for  chapter  85  are  inserted  in 
sequence : 


rical 


cMnf* 


"150.    A  dwwf  to  wUiMdfni  Ka.1t  frw  any  atiMr  dnptw. 
1S1.    A  J^mm  t«  MMiMdini  Sa.fO  fr«i  ary  atlMr  liMrffns." 

59.     TCR  IS  6or  chapter  90  is  deleted  azul  the  following  nev  TCR  15  is  inserted 
in  lieu  thereiof: 

"IS.      (A)    A  chant*  to  ttahaadina  9107.20  froi  any  other  haadint;  ar 
(■)    A 


to  tuhhMcHns  9007.20  fna  aOMioarflns  9007.92,  ahathar  ar  nat  thara  la  alaa  a 
frae  any  athar  haadinf ,  pt0irt4»d  thara  is  a  rafiwial  valua  content  af  net  li 


(1)  M  percent  ahere  the  tranafction  valua  eithed  Is  uaad,  or 

(2)  50  percent  where  the  net  caat  is  uaad." 

60.  TCR  25 (a|)   and  (B)   for  chapter  90  are  Bodified  by  deleting  at  each 
instance  "901p.30"  and  by  inserting  in  lieu  thereof  "9010.60". 

61.  New  TCR  4lA  for  chapter  90  is  inserted  ianediately  after  TCR  41  for  such 
chapter: 

H1A.    A  efiafifa  ta  siMMacHr«s  9010.12  thrau^i  901i.U  free  wy  ether  hee«nt.> 


62.  TCR  48  fbr  chapter  90  is  deleted  and  the  following  new  TCR  48  is  inserted 
in  lieu  therebf : 

"48.      A  c|ier«e  to  subhoodinfe  9022.12  through  9022. U  free  any  siMwadint  outside  that  wnvp, 
exca^  froa  tariff  itoa  9022.90.05." 

63.  TCR  74  fbr  chapter  90  is  modified  by  deleting  "9031.40.40"  and  by 
inserting  in  lieu  thereof  "9031.49.40";  TCRs  74  and  75  are  redesignated  as 
TCRs  75  and  7|5A,  respectively;  and  the  following  new  TCR  74  is  inserted 
ioBediately  bjefore  redesignated  TCR  75: 


"74. 


(A) 


A  chanfa  to  subheeding  9031.41  frai  any  other  haadinf;  or 

A  change  to  sufaheeding  9031.41  free  sufaheadine  9031.90,  uhether  or  not  there  is  also  a 
froa  any  other  heeding,  provided  there  is  a  regional  value  content  of  not  li 


tkan: 

(1)  60  percent  where  the  tranaactien  value  Method  is  uaad,  or 

(2)  50  percent  where  the  net  cost  is  used." 

64.     TCR  75A(|a)   and  (B)   for  chapter  90  (as  redesignated)   are  modified  by 
deleting  at  e|ach  instance   "9031.40"   and  by  inserting  in  lieu  thereof 
"9031.49". 
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65.     TCRs  12  and  13  for  chapter  96  are  deleted  and  the  following  new  TCRs  are 
inserted  in  numerical  seqiience:  , 

"12.      A  change  to  tariff  itaa  9614.20.10  froa  any  other  chepter. 

13.      A  change  to  subheading  9614.20  froa  tariff  itoa  9614.20.10  or  any  other  subheading,  except 
froa  subheadir«  9614.90." 


Other  modifications  to  the  general  notes  to  the  HTS: 

1.     General  note  18  is  modified  by  inserting  after  the  expression 
"MPa     -     megapascals"   the  following  expression:      "MW     -     megawatts" 


^ 
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MODIFICATIONS  TO  THE  HARMONIZED  TARIFF 
SCHEDULE  OF  THE  UNITED  STATES  (HTS) 

The  HTS  is  laddif led  as  provided  below,  with  bracketed  matter  included  to 
assist  in  the  understanding  of  the  proclaimed  modifications.   The  following 
supersedes  matter  now  in  the  HTS.   The  subheadings  and  superior  texts  are  set 
forth  in  coliioDoaar  format,  and  material  in  such  colxmns  is  inserted  in  the 
columns  of  tl^e  HTS  designated  "Heading/Subheading",  "Article  Description", 
■Rates  of  Dut^  1-General",  "Rates  of  Duty  1-Special",  and  "Rates  of  Duty  2", 
respectively 

Effective  wit^  respect  to  goods  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  later  of  (1)  January  1.  1996.  or  (2)  the  fifteenth 
day  after  the  date  of  publication  of  this  proclamation  in  the  Federal  Register, 
the  HTS  is  mqdified  as  provided  herein: 

1(a).   The  sv4>erior  text  to  subheading  0105.11.00  reading  "Weighing  not  over 
185  g  each:"  {is  modified  to  read  "Weighing  not  more  than  185  g:". 

(b).  S\ibhe«|dings  0105.19.00  through  0105.91.00  are  superseded  by  the  following: 


[Liv*  ..:] 

yeighins...:! 
"0105.12.00  i  Turkeys 1.6«  ewrh 


0105.19.00  Othw 1.6«  each 

Other:] 
0105.92.00  Chicktns,  weighing  not  aore  than 

2.000  9 3.6«/k9 


0105.93.00         Chickens,  Meighing  aore  than  2,000  g.....  3.6«/k9 


Free  (E,IL,J,NX)  4t  each 
0.4s  each  (CA) 

Free  (E,IL,J,NX)  U   each 
0.4s  each  (CA) 


Free  (E,IL,J,NX)   17.6s/k9 
0.8S/kg  (CA) 

Free  (E,IL,J,MX)   17.6s/kg" 
0.8s/kg  (CA) 


2.      Subheadli|gs  0207.10  through  0207.50.00  are  superseded  by  the  following: 


CNeat^..:] 

'  Of  chickens: 
0207.11.00         Not  cut  in  pieces,  fresh  or  chiliad 10.3s/kg 


0207.12.00         Not  cut  in  pieces,  frozen 10.3«/kg 

0207;13.00         CuU  and  offal,  fresh  or  chiliad 20.5s/k9 

0207.14.00         Cuts  and  offal,  frozw^ 20.5tAg 

Of  turksfys: 
0207.24.00         Not  cut  in  pieces,  fresh  or  chilled 17.5«/kg 

0207.25  Not  cut  in  pieces,  frozen: 

0207.25.20  Valued  less  than  88</kg lO.SS/kg 

0207.25.40 


UMI 


Valusd  88<  or  aore  per  kg 11. 7X 


Free  (E,IL.J,M()  22*/kg 
2.2c/kg  (CA) 

Free  (E,IL,J,NX)  22s/kg 
2.2s/kg  (CA) 

Free  (E.IL.J.NX)  22s/kg 
4.4«/kg  (CA)      • 

Free  (E,IL,J.NX)  22«/kg 
4.4«/kg  (CA) 

FrM  (E,IL,J,NX)  22C/k8 
3.7«/kg  (CA) 

Free  (E,IL,J,NX)  22c/kg 
2.2c/kg  (CA) 

Free  (E,IL,J,NX)     25X 
2.5X  CCA) 
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2.  (con.): 

[Meat...:]    [con.] 

Of  turkeys  (con.): 

0207.26.00  Cuts  and  offal,  fresh  or  chilled 20.5</kg       Free  (E,IL,J,ia)  22s/kg 

4.4«/kg  (CA) 

0207.27.00         Cuts  and  offal,  frozen 20.5«/kg      Free  (E,IL,J,M()  22e/kg 

4.4c/kg  (CA) 
Of  ducks,  geese  or  guineas: 

0207.32.00         Not  cut  in  pieces,  fresh  or  chilled 10.3c/kg      Free  (E,IL,J,NX)  22c/kg 

2.2C/kg  (CA) 

0207-33.00         Not  cut  in  pieces,  frozen... 10.3«/kg      Free  (A,E,IL,J,   22</kg 

MX) 
2.2«/kg  (CA) 

0207.34.00         Fatty  livers,  fresh  or  chilled 20.5«/kg      Free  (E.IL,J,NX)  22«/kg 

4.4c/kg  (CA) 

0207.35.00         Other,  fresh  or  chilled 20.5</kg      Free  (E,IL,J,NX)  22</kg 

4.4«/kg  (CA) 

0207.36.00         Other,  frozen 20.5«/kg      Free  (E,IL,J,»0(>  22«/kg" 

4.4c/kg  (CA) 

3.  The  article  description  of  heading  0209.00.00  is  modified  to  read  as   follows: 

"Pig  fat,  free  of  lean  neat,  and  poultry  fat,  not  rendered  or  otherwise  extracted,  fresh,  chilled, 
frozen,  salted,  in  brine,  dried  or  smoked" 

4.  The  article  description  of  subheading  0301.91.00   is  modified  to  read  as 
follows:  ' 

"Trout  (Salmo  trutta.  Oncorhvnchus  mykiss.  Oncorhynchus  cLarki .  Oncorhynchus  aouabonita. 
Oncorhvnchus  gilae.  Oncorhvnchus  apache  and  Oncorhvnchus  chrvsogaster)" 

5.  The  article  description  of  subheading  0302.11.00   is  modified  to  read  as 
follows : 

"Trout  (Salmo  trutta.  Oncorhynchus  mvkiss.  Oncorhynchus  clarki.  Oncorhynchus  aouabonita. 
Oncorhvnchus  gilae.  Oncorhvnchus  apache  and  Oncorhvnchus  chrvsogaster)" 

6.  The  article  description  of  subheading  0302.12.00  is  modified  to  read  as 
follows: 

"Pacific  salmon  (Oncorhvnchus  nerka.  Oncorhvnchus  oorbuscha.  Oncorhvnchus  keta.  Oncorhynchus 
tschawvtscha.  Oncorhvnchus  kisutch.  Oncorhvnchus  mesou  and  Oncorhynchus  rhodurus).  Atlantic  salmon 
(Salmo  salar)  and  Oara^  salmon  (Hucho  hucho)" 

7.  The  article  description  of  subheading  0303.10.00  is  modified  to  read  as 
follows : 

"Pacific  salmon  (Oncorhvnchus  nerka.  Oncorhvnchus  gorbuscha.  Oncorhvnchus  keta.  Oncorhvnchus 
tschawvtscha.  Oncorhvnchus  kisutch.  Oncorhvnchus  masou  and  Oncorhvnchus  rhoAjrus).  excluding  livers 
and  roes" 

8.  The  article  description  of  subheading  0303.21.00  is  modified  to  read  as 
follows : 

"Trout  (Salmo  trutta.  Oncorhvnchus  mvkiss.  Oncorhvnchus  clarki.  Oncorhvnchus  aauabonita. 
Oncorhvnchus  gilae.  Oncorhvnchus  aoache  and  Oncorhvnchus  chrvsogaster)" 


UMI 
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9.     The  Article  description  of  stibheading  0305.41.00  is  modified  to  read  as 
follows : 


"Tacif  ic  atalwn  COncorhynchut  rmrka.  Oncorhvnchug  gorbuscha.  a^ortivndim  jsg^  <;^K9t1'Ynf*»vg. 
tadiawtaeha.  Oneoriivnehf  kiautch.  Oncorhvnchua  i^oy  and  QpyprtiYTylW  diatCft)*  Atlantic  aalwn 
(taleo  aajLar)  and  Dante  aalaon  (Hudw  hucho)* 

10.     Notes  2  and  3  to  chapter  4  are  renuabered  as  3  and  4,   respectively,   and  the. 
following  new  note  2  is  inserted: 

■2.   For  tHa  purpoaaa  of  haading  0405: 

(a)   T|ia  tare  "buttar*  aaana  natural  buttar,  Hhay  butter  or  raeeabinad  buttar  (fraah,  aaltad  or 
rbncid,  including  cannad  buttar)  darivad  axcluaivaly  froa  eilk,  Mith  a  ailkfat  cantant  of  80 
p^xant  or  aora  but  not  aora  tlian  95  parcant  by  waight,  a  aaxiauiailk  solida-not-fat  contant 
of  2  parcant  by  Might  and  a  eaxiaua  uatar  contant  of  16  parcant  by  iwight.    Buttar  deaa  not 
epntain  addad  aaulaifiara,  but  aay  contain  todiw  chlorida,  food  colors,  nautralizing  aalta  and 
ciilturaa  of  haralaaa  lacticacid-producing  bacteria. 


(b>   Ifm  axpracaien  "dairy  aoraadi"  aaana  a  apraadabla  Mulaion  of  tha  Matar-in>oil  typa,  containing 
■flkfat  aa  tlw  only  fat  in  tha  product,  Mith  a  ailkfat  contant  of  39  parcant  or  aora  but  laaa 
taan  BO  parcant  fay  iiaight." 


11.  The  folltnring  new  subheading  note  2  to  chapter  4  is  Inserted: 

■9.   For  tHa  purpoaaa  of  aiAhaading  0405.10  tha  tara  "buttar"  doas  not  include  dahydratad  buttar  or  ghee 
(8i±h4adir«  0405.90)." 

12.  Heading  0405.00  and  subheadings  0405.00.05  throxigh  0405.00.90,    inclusive, 
are  superseded  by  the  following: 


"0405 

0405.10 
0405.10.05 


0405.10.10 

0405.10.20 
0405.20 

0405.20.10 

0405.20.20 


WBcxar 
Bilk;|( 


and  other  fata  and  eila  darivad  froa 
dairy  apraada: 
hitter; 

Oeaeribad  in  generel  note  15  of  the 

tariff  achadule  and  antarad  purauant 

to  ita  proviaiona 12.3*/kg 

Deaeribed  in  additional  U.S.  note  6 

to  this  chapter  and  entered  purauant 

to  ita  proviaiona 12.3«/kg 


»airy 


0405.20.30 


Free  (E,IL,J,NX)  30.9a/kg 
2.4«Ag  (CA) 


Other »1.722/kg 


Free  (E,IL,J} 
2.4«/kg  (CA) 

See  9906.04.75- 
9906.04.77  (NX) 


30.9«/kg 
$1.813/kg 


Butter  aubatitutea,  Hhether  in 
li^id  or  solid  state: 

Containing  over  45  percent  fay  . 
weight  of  butterfat: 

Deaeribed  in  general  note  15 

of  the  tariff  schedule  and 

entered  pursuant  to  its 

provisions 15.4a/kg 

Described  in  additional  U.S. 

note  14  to  this  chapter  and 

entered  pursuant  to  its 

provisions 15.4a/kg 


Other »2.Z31/kg 


Free  (E,IL,J.NX)     3U/kg 
3«/kg  (CA) 


Free  (E,Ii,J) 
3</kg  (CA) 

See  9906.06.40- 
9906.06.42  (MX) 


3U/kg 
S2.348/kg 
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12.      (con.): 


0405  (con.)  Butter  and  other  fats  and  oils  derived  froa 
ailk;  dairy  spreada  (con.): 
-  Dairy  spreada  (con.): 


0405.20 
(con.) 


0405.20.40 


Butter  aubatitutea,  whether  in 
liquid  or  solid  state  (con.): 
Other 


14.6c/kg 


0405.20.50 


0405.20.60 


0405.20.70 

0405,20.80 

0405.^ 
0405.90.05 


0405.90.10 


0405.90.20 


Other: 

Dairy  products  described  in 
additional  U.S.  note  1  to 
chapter  4: 
Described  in  general  note  15 
of  the  tariff  schedule  and 
entered  purauant  to  ita 
proviaiona 10X 

Deaeribed  in  additional  U.S. 
note  10  to  this  chapter  and 
entered  pursuant  to  ita 
provisions 10X 

Other 78.7t/kg  ♦ 

9.5X 

Other 8.8X 

Other: 

Described  in  general  note  15  of  the 

tariff  achadule  and  entered  purauant 

to  its  provisions 10X 

Described  in  additional  U.S.  note  14 
to  this  chapter  and  entered  pursuant 
to  its  provisions 10X 

Other $2.084/kg  ♦ 

9.5X 


Free  (B,IL,J) 
3«/kg  (CA) 
10.7e/kg  (NX) 


3U/kg 


Free  (E,IL,J,NX) 
2X  (CA) 

20X 

Free  (E,IL.J) 
2X  (CA) 

20X 

See  9906.06.43- 
9906.06.45  (MX) 

82.8«/kg  ♦ 
10X 

Free  (A,E,IL,J, 

MX) 
2X  (CA) 

20X 

Free  (E,IL,J,NX) 
2X  (CA) 

20X 

Free  (E,It,J) 
2X  (CA) 

20X 

See  9906.04.78- 
9906.04.80  (MX) 

$2.194/kg  ♦ 
10X" 

Conforming  changes: 

(a).  Additional  U.S.  note  6  to  chapter  4  is  nodified  by  deleting  "0405.00.20" 
and  by  inserting  in  lieu  thereof  "0405.10.10". 

(b).  Additional  U.S.  note  10  to  chapter  4  is  nodified  by  inserting  " 
0405,20.60,"  immediately  after  "0404.90.30,". 

(c).  Additional  U.S.  note  14  to  chapter  4  is  modified  by  deleting  "0405.00.60" 
and  by  inserting  in  lieu  thereof  "0405.20.20,  0405.90.10". 

(d)(1).   The  superior  text  to  subheadings  9904.04.09  through  9904.04.21 
beginning  with  the  word  "Butter,"  Is  modified  by  deleting  "0405.00.40"  and 
inserting  in  lieu  thereof  "0405.10.20". 

(2).   Subheading  9904.04.21  is  modified  by  deleting  "0405.00.40"  and 
inserting  in  lieu  thereof  "0405.10.20". 

(e).  The  superior  text  to  subheadings  9904.04.50  through  9904.05.01  beginning 
with  the  word  "Dairy"  is  modified  by  inserting  "0405.20.70,"  immediately  after 
"0404.90.50,".        . 
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Conforming  changes  (con.): 

(f)..  The  lanediately  sttperlor  text  to  subheadings  9904.04.59  through 
9904.04.66  i$  modified  by  inserting  "  0405.20.70,"  imaediately  after 
-0404. 10. 15. I . 

(g).   Subheading  9904.0^.99  is  nodified  by  deleting  "stibheading  2106.90.66"  and 
inserting  in  lieu  thereof  "sxibheadings  0405.20.70  or  2106.90.66". 

.(h)(1).   The  superior  text  to  subheadings  9904.05.37  through  9904.05.47 
beginning  wiih  the  word  "Butter"  is  modified  by  deleting  "0405.00.90,"  and 
inserting  in ■ lieu  thereof  "0405.20.30,  0405.90.20,". 

(2).   Subheading  9904.05.46  is  modified  by  deleting  "0405.00.90"  and 
ivur.erting  in | lieu  thereof  "0405.90.20". 

(3).   St>bheading  9904.05.47  is  modified  by  inserting  "0405.20.30," 
immediately  before  "2106.90.26". 

(i).  Subheading  9905.21.10  is  modified  by  inserting  "0405.20.80,"  immediately 
before  "2106] 90. 82". 

(j).   The  superior  text  to  subheadings  9906.04.75  through  9906.04.77  that 
begins  with  the  word  "Butter"  is  modified  by  inserting  ";  dairy  spreads" 
immediately. after  "milk",  and  the  immediately  superior  text  to  subheading 
9906.04.75  in  modified  by  deleting  "0405.00.40"  and  inserting  in  lieu  thereof 
"0405.10.20",         j.. 

(k).   The  imnediateiy  stxperior  text  to  subheadings  9906.04.78  through 
9906.04.80  is  modified  by  deleting  "0405.00.90"  and  inserting  in  lieu  thereof 
"0405.90.20"] 

(1).  U.S.  ! note  5  to  subchapter  VI  of  chapter  99  is  modified  by  inserting  ",   ^ 
9906.06.40"  immediately  after  "9906.04.78". 

(m)  .   U.S.  inote  7  to  subchapter  VI  of  chapter  99  is  modified  by  inserting 
"9906.06.43, j  immediately  before  "9906.15.01,". 

(n) .   Subchapter  VI  of  chapter  99  is  modified  by  inserting  the  following 
provisions  immediately  after  subheading  9906.06.39: 

[Gooefc  of  Mexico,...:] 

"Butter  and  other  fats  and  oils  derived 
frea  eilk;  dairy  spreads: 

Provided  for  in  suUiaediiv  0405.20.30: 
Subject  to  the  quantitative 
liaits  specified  in  U.S.  note  5 
to  this  stAchapter 


9906.06.40 

9906.06.41 
9906.06.42 
9906.06.43 

9906.06.U 
9906.06.45 


Other: 

Valued  not  over  SLST/kg. 


Other 

Provided  for  in  subheading  0405.20.70: 
Si^ject  to  the  quantitative 
liaits  specified  in  U.S.  note  7 
to  this  subchapter 


Other: 

Valijed  not  over  74.8«/k9. 


Other. 


Free  (NX) 

$1,054/1(9  (MK) 
67X  (NX) 

Free  (NX) 

49.2eA9  (NX) 
65.7X  (NX)" 
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13.  The  article  description  of  heading  0504.00.00  is  modified  to  read  as 
follows: 

"Guts,  bledders  and  stoMchs  of  aniaals  (other  than  fish),  Hhole  and  pieces  thereof,  fresh,  chilled, 
frozen,  salted,  in  brine,  dried  or  saoked" 

14.  Subheadings  0602.91.00  through  0602.99.90  and  the   immediately  preceding 
superior  text  "Other:"  are  superseded  by  the  following: 

[Other...:] 
"0602.90        Other: 

•  Nerbeceous  perennials: 

0602.90.20  Orchid  plants Free  2S% 

Other: 

0602.90.30  With  soil  attached  to  roots 1.4X         Free  (A,E,IL,J,   30X 

NX) 
0.4X  (CA) 

0602.90.40  Other 4.8X^        Free  (A,E,IL,J,   30X 

NX) 
1.1X  (CA) 
Other: 

0602.90.50  Nushrooa  spew 1.9c/kg  Free  (a,E,IL,J,      2.2«/kg 

NX) 
Other: 
0602.90.60  With  soil  attached  to  roots....    1.9X  Free  (A,E,IL,J,       25X 

MX) 
0.6X  (U) 

0602.90.90  Other 6.6X  Free  (A,E,IL,J,       25X" 

MX) 
1.5X  (CA) 

15.  Subdivisions   (c)   and  (d)   of  note  3  to  chapter  7  are  modified  to  read  as 
follows : 

"(e)   flour,  neal,  powder,  flekes,  grenules  and  pellets  of  potatoes  (heading  1105); 

(d)   flour,  neal  and  powder  of  the  dried  leguiinous  vegetables  of  heading  0713  (heading  1106)." 

16(a).      Subheading  0712.10.00  is  deleted. 

(b).     The  following  new  subheading  0712.90.30  is  inserted  in  numerical  order: 

Dried...:] 

[Other...:] 
"0712.90.30         Potatoes  whether  or  not  cut  or  sliced 

but  not  further  prepered 2.7c/leg       Free  (A,CA,E,IL,  6</kg" 

J) 
l.le/kg  (NX) 

17(a).      The  article  description  of  heading  0714  is  modified  to  read  as  follows: 

"Cassava  (aanioc),  arrowroot,  salep,  Jerusalaa  artichokes,  sweet  potetoes  and  siailar  roots  and  tubers 
with  high  sterch  or  inulin  content,  fresh,  chilled,  frozen  or  dried,  whether  or  not  sliced  or  in  the 
for*  of  pellets;  sago  pith:" 
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17.   (con.) 

(b).  Subhaadings  0714.10.00  and  0714.20.00  are  suparsadad  by  tha  folloving: 


■•714.10 
•714.M.10 


•714.10.26 


0714.20 
0714.20.10 


0714.20.20 


K8BB^pB< 


...:) 


(■wiiM): 


7.« 


Otiwr 11.3X 


OtiMT. 


«.7X 


t.2X 


frm  (A,E,IL,J,       35S 

NK) 
3.5X  (CA) 

Frm  (A*,E,IL.J,     SOX 

mi 

5X  (CA) 

frm  (A,E,IL,J,       35X 

IK) 
1.4X  (CA) 

FrM  (A*,E,IL,J,     50V 

MX) 
2X  (CA) 


(k>nforaing  cfaomges:  Tha  ianadlataly  superior  text  to  subheading  0714.90.10 
reading  "Fresh:"  is  aodified  to  read  "Fresh  or  chilled:",  and  general  note  4(d) 
is  Bodified  by  deleting  "0714.10.00  Costa  Rica"  and  "0714.20.00  Dcminican 
Republic"  and  by  inserting  in  numerical  sequence  "0714.10.20  Costa  Rica"  and 
■0714.20.20  Dominican  Republic". 

(c).  The  ^llovlng  new  subheading  0714.90.45  is  inserted  in  nuaerical 
sequence : 


lwvM9^^B*  •  *  •  J 


■•714 


r:] 
Fr«Mn 


«.7X 


Fit*  (A,E,IL.J,   35X* 

NK) 
1.4X  (CA) 


18.     Subheadipgs  0801.10.00  through  0801.30.00  are  superseded  by  the  following: 
[CoMWJtt, . . . :] 


0001.11.00 
0tO1. 19.00 

0801.21.00 
0801.22.00 

0801.31.00 
0801.32.00 


Coconuts: 

Desiec«t«d. 

OtIwr 

Orazil  nuts: 

In  shell... 

Shsllsd.... 
CashoH  nuts: 

In  shsll... 

StMllsd.... 


7.7S/IC9 
7.7«/k8 

9.9c/kg 
9.9*/lcg 

4.4S/IC9 
4.4«/k9" 
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19.  Subheadings  0807.10  through  0807.10.80,  inclusive,  are  superseded  by  the 
following: 

, melons...:] 

"Melons  (including  watenwlons) : 
0807.11  Watenwlons: 

0807.11.30  If  entered  during  the  period  froa 

Deceaber  1,  in  any  year,  to  the 

following  March  31,  inclusive 16.3X        Free  (A,E,IL,J,   3SX 

MX) 
4X  (CA) 

0807.11.40  If  entered  at  any  other  tiae 19X  Free  (E,IL,J)    35X 

4X  (CA) 

See  9906.08.09- 
-        9906.08.11  (MX) 
0807.19  Other: 

Cantaloupes: 
0807.19.10  }     If  entered  durir«  the  period 

froa  August  1  to 
Scptssber  15,  inclusive,  in 

any  year 17.6X         Free  (E,IL,J)     35X 

4X  (CA)  . 
14X  (NX) 

0807.19.20  If  entered  at  any  other  ties...  33.3X        Free  (A,E,IL,J)   35X 

7X  (CA) 

See  9906.08.07- 
9906.08.08  (MX) 
Ogen  and  Galia  aelons: 
O8O7.19.S0  If  entered  during  the  period 

froa  Deceaber  1,  in  any  year, 
to  the  folloMing  May  31, 

inclusive 2.9X         Free  (A,CA,E,IL.  35X 

J.NX) 

« 
0807.19.60  If  entered  at  any  other  tiae...  11.4X        Free  (A,E,It,J,   35X 

MX) 
2.8X  (CA) 
Other: 
0807.19.70  If  entered  during  the  period 

froa  Deceaber  1,  in  any  year, 
to  the  fol lowing  Nay  31, 

inclusive 7.5X         Free  (A,CA,E,IL,  35X 

J) 
See  9906.08.12- 
9906.08.13  (NX) 

0807:19.80  If  entered  at  any  other  tiae...  32.7X         Free  (E,IL,J)     35X" 

7X  (CA) 
28X  (NX) 

20.  The  following  new  subheading  0810.50.00  is  inserted  in  numerical  order: 

[Other...;] 
■0810.50.00  KiHi  fruit Free  2.8c/k9" 

Conforming  changes:      Subheading  0810.90.20  is  redesignated  as  0810.90.25,   and  the 
article  description  of  that  subheading  is  modified  to  read  as  follows:      "Berries 
and  tamarinds". 


/ 
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21.   Subheadings  0901.30.00  and  0901.40.00  are  superseded  by  the  following: 


tCoflM,...:] 
"0901.90                   Otlwr: 
0901.90.10  Coffee  hutks  and  skim Fret 

0901^90.20  CoffM  substitutes  contafnins  coffee 2.7t/k8 


10X 

Free  (CA,E,IL,J,     6.6c/kflr 
NX) 


22.  Subdivi;ion  (A)  of  note  2  to  chapter  11  is  modified  by  Adding  after  the  last 
sentence  tihe  following  new  sentence 

germ  of  cereals,  Nhole,  rolled,  flaked  or  ground  is  always  classified  in  heading  1104." 

23.  The  article  description  of  heading  1105  is  modified  to  read  as  follows 
■Flour,  leal,  powder,  flakes,  granules  and  pellets  of  potatoes:" 

24.  The  article  description  of  subheading  1105.10.00  is  modified  to  read  as 
follows ; 


"Flour,  ^t  and  powder" 
The  article  description  of  heading  1106  is  modified  to  read  as  follows; 


"Flour,  teal 


il  and  powder  of  the  dried  leguiinous  vegetables  of  heading  0713,  of  sago  or  of  roots  or 
tubers  ef  heading  0714  or  of  the  products  of  chapter  8:" 

The  article  description  of  subheading  1106.10.00  is  modified  to  read  as 


lineus  vegetables  of  heading  0713" 


25, 


26. 
follows 

■Of  the  iried  I 

27.  The  article  description  of  subheading  1106.20.00  is  modified  to  read  as 
follows : 

"Of  sago  or  of  roots  or  tubers  of  heeding  0714" 

28.  The  artjicle  description  of  subheading  1106.30  is  modified  to  read  as 
follows : 

"Of  the  products  of  chapter  8:" 

29.  The  article  description  of  heading  1212  is  modified  by  deleting  the 
expression  "fresh  or  dried,"  and  inserting  the  expression  "fresh,   chilled,   frozen 
or  dried,"  la  lieu  thereof. 

30.  Sxibdivision  (d)  of  note  1  to  chapter  13  is  modified  to  read  as  follows: 

"(d)   vegetable  saps  or  extracts  constituting  alcoholic  beverages  (chapter  22);« 

31.  Subdivision  (h)   of  note  1  to  chapter  13  is  modified  to  read  as  follows: 

"(h)   Essential  oils,  concretes,  absolutes,  resinoids,  extracted  oleoresins,  aqueous  distillates  or 

aqi»eous  solutions  of  essential  oils  or  preparations  based  on  odoriferous  substances  of  a  kind  used 
foif  the  Manufacture  of  beverages  (chapter  33);  or" 
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The  article  description  of  heading  1301  is  modified  to  read  as  follows: 

"Lac;  natural  guns,  resins,  gue-resins  and  oleoresins  (for  exanple,  balsans):" 


32, 


33.      Subheading  1402.91.00,    the  superior  text  thereto,   and  subheading  1402.99.00 
are  superseded  by  the  following: 


[Vegetable...:] 
"1402.90                    Other: 
1402.90.10  Vegetable  hair O.Ss/kg 


1402.90.90 


Other Free 


Free  (CA,E,IL,J,      2.2c/kg 

no 

20V 


34.  Subdivision  (e)   of  note  1  to  chapter  15  is  modified  by  deleting  the 
expression  "in  an  isolated  state". 

35.  The  article  description  of  heading  1501.00.00  is  modified  to  read  as 
follows: 

"Pig  fat  (including  lard)  and  poultry  fat,  other  than  that  of  heading  0209  or  1503" 

36.  The  article  description  of  heading  1502.00.00  is  modified  to  read  as 
follows : 

"Fats  of  bovine  anfmts,  sheep  or  goats,  other  than  t^e  of  heading  1503" 

37.  Heading  1519  and  subheadings  1519.11.00  through  1519.20.60  are  deleted. 

Conforming  change:     General  note  4(d)   is  modified  by  deleting  "1519.11.00 
Malaysia"  and  "1519.12.00     Malaysia",   and  by  inserting  in  numerical  sequence 
"3823.11.00     India;   Malaysia"  and  "3823.12.00     India;   Malaysia"   in  lieu  thereof. 

38.  Heading  1520  and  subheadings  1520.10.00  and  1520.90.00  are  superseded  by  the 
following: 


"1520.00.00     Glycerol,  crude;  glycerol  waters  and  glycerol 
lyes 


Free 


2.2c/kg" 


39.  Note  1  to  chapter  16  is  modified  by  inserting  the  expression  "or  heading 
0504"  after  the  expression  "chapter  2  or  3". 

40.  The  following  new  subheading  is  inserted  in  numerical  order: 


[Other...:] 
[Of...:] 
"1602.32.00         Of  chickens 8.8X 


Free  (A,.E,IL,J, 

»«) 
2X  (M) 


20X" 


UMI 
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41.   Subheading  1702.10.00  is  superseded  by  the  following: 


loiiiei  • 


1702.11.00 


1702.19.00 


•  •  ■  •  J 
"LaetoM  aid  laetoM  cyn^: 

Concelnins  by  wfi^t  99  parcant  or 

■or*  laetoM,  «xpr«M«d  a*  anhydrous 

laetooa,  calculated  on  tha  dry  aattar....    8.8X 


Fraa  (E.IL.J.NX)     SOX 
2X  (CA) 


OtlMr. 


8.8X 


; 


Proa  (E,IL,J,NX)     SOJP* 
2X  (CA> 


42(a).     Subheading  1704.90.20  is  superseded  by  the  following: 


170«.90.2S 
1704.90.B 


tsuger...:] 
DMMr:] 

[Canfaetfone...:] 
■OtiMr; 

Cou0n  drops* 


vCIMr««-*  •••»•••••••  •-• 


Fraa 


Fraa  (A,E,IL,J. 

NX) 
1.4X  (CA) 


SOS 
40V 


(b).     The  following  new  additional  U.S.  note  11  is  inserted  in  chapter  17: 

•11.    Ferfttw  purpoaaa  «f  stMaading  17D4.90.25,  "couah  droca"  auat  contain  a  einiMi  of  5  ao  per  dosa 
of  (NiChel,  of  auealyptol,  or  of  a  ccebination  of  aanthol  and  auealyptol." 

43 .  Note  3  to  chapter  19  is  nodif ied  to  read  as  follows : 

■?.  HaeHlns  1904  does  not  cover  praparations  containing  eore  than  6  pareant  fay  Height  of  cocoa 
cal^latad  on  a  totally  defatted  basis  or  eoatad  with  chocolate  or  other  food  praparations 
centainirv  cocoa  of  haadii«  1806  (h*adif«  1806).* 

44.  The  article  description  of  heading  1901  is  aodified  to  read  as  follows: 


melt  extlrect;  food  praperations  of  flour,  bmI,  starch  or  aalt  extract,  not  containing  cocoa  or 
containing  less  than  40  percent  fay  Height  of  cocoe  calculated  on  a  totally  defatted  basis,  not 
elseHhere  specified  or  included;  food  preparetions  of  goods  of  headings  0401  to  0404,  not  containing 
cocoa  Off  containing  less  than  5  percent  fay  weight  of  cocoe  celculatad  on  a  totally  defatted  basis,  not 
elsewhefte  specified  or  included:" 

45.     The  article  description  of  heading  1904  is  aodified  by  deleting  the  language 
following  the  semicolon  and  inserting  the  following  in  lieu  thereof: 

■caraals  {(ether  than  com  (eeite))  in  grein  fore  or  in  tha  fora  of  f  lakaa  or  other  worked  grains 
(except  'flour  end  aael),  pre-cooked  or  otherwise  prepered,  net  elsswhere  specified  or  included:* 
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46.     The  following  new  subheadings  1904.20.  1904.20.10  and  1904.20.90  are 
inserted  in  nuaerical  order: 


"1904.20 


1904.20.10 


[Prepered. . . :] 

Prepered  foods  obtained  frea  iflw^astad 
eereel  flakes  or  froa  aixtures  of  unroastad 
cereal  flakes  and  roested  eereel  flakes  or 
swelled  cereels: 

In  airtight  containers  and  not 
containing  apricots,  citrus  fruits, 
peaches  or  pears. •••..••...•• .......... 


6.5X 


1904.20.90 


Other 16.6X 


Free  (E,IL,J) 
1.4X  (CA) 
4.9%  (NX) 

Free  (E.IL.J) 
3.SX  (CA) 
7X  (NX) 


BX 


47.     The  article  description  of  heading  2004  is  aodified  to  read  as  follows: 

"Other  vegetables  prepared  or  preserved  otherwise  than  by  vinegar  or  acetic  acid,  frozen,  other  than 
products  of  heading  2006:" 

48(a).     The  article  description  of  heading  2005  is  modified  to  read  as  follows: 

"Other  vegetables  prepered  or  preserved  otherwise  than  fay  vinegar  or  acetic 
acid,  not  frozen,  other  than  products  of  heading  200«:" 

(b) .     Subheading  2005 . 30 . 00  is  deleted . 

(c).     The  following  new  subheading  2005.90.30  is  inserted  in  nuaerical  order: 


tOther...:] 

[Other...:] 
"2005.90.30         Sauerkraut 6.6X 


Free  (E,IL,J> 
1.5X  (CA) 
3X  (NX) 


SOX" 


49.  .  The  article  description  of  heading  2006.00  is  aodified  to  read  as  follows: 

"Vegetables,  fruit,  nuts,  fruit-peal  and  other  parts  of  plants  preserved  fay  sugar  (drained,  glac6, 
or  crystallized):" 

50.  Subdivision  (f)   of  note  1  to  chapter  21  is  deleted,   and  subdivisions  (g)  and 
(h)   are  redesignated  as   (f)  and  (g),   respectively. 

51(a).     Hie  numerical  subheading  code  "2101.10"  is  deleted;    the  article 
description  is  modified  to  read  as  follows: 

"Extracts,  essences  and  concentrates  of  coffee,  and  preparations  with  a  basis  of  these 
extracts,  essences  or  concentrates  or  with  a  basis  of  coffee". 

(b).     The  superior  text  reading  "Extracts,   essences  and  concentrates:"  is 
designated  as  subheading  2101.11,   and  subheadings  2101.10.21  and  2101.10.29  are 
redesignated  as  2101.11.21  and  2101.11.29,   respectively. 

(c) .     The  superior  text  reading  "Other:"   is  designated  as  svibheaditig  2101.12 
and  is  modified  to  read  as  follows: 

"Preperations  with  a  basis  of  extracts,  easanees  or  concentrates  or  with  a  basis  of  coffee:" 


UMI 
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51.  (con.) 
(d).  Subheadings  2101.10.32,  2101.10.34.  2101.10.38,  2101.10.44,  2101.10.48, 

2101.10.54,  2101.10.58,  and  2101.10.90  are  redesignated  as  2101,12.32, 
2101.12.34,  2101.12.38,  2101.12.44,  2101.12.48,  2101.12.54,  2101.12.58,  and 
2101.12.90,  Respectively;  additional  U.S.  note  7  to  chapter  17  is  modified  by 
deleting  "2101. 10. 44'  and  inserting  in  lieu  thereof  "2101.12.44";  additional  U.S. 
note  8  to  chapter  17  is  modified  by  deleting  "2101.10.54"  and  inserting  in  lieu 
thereof  "2101.12.54";  and  additional  U.S.  note  9  to  chapter  17  is  modified  by 
deleting  "2lbl.10.34"  and  inserting  in  lieu  thereof  "2101.12.34". 

52.  The  following  new  subheadings  are  inserted  in  numerical  order: 

IFooi...l 
lOttMr:] 

"Coepowwl  ctcoliolic  prcpsratioiw  of  an 
■leohelic  strwigth  by  voIuk  cxccading 
0.5  p*rc«nt  vol.,  of  a  kind  uaad  for 
tha  aanufaetura  of  bavaragas: 
2106.90.12  Containlns  not  ovar  20  parcant 

of  alcahol  by  iia1«ht 5.8«/lca  * 

2.6X 
2106.90.15  ].  Centainins  ovar  20  paixant  but  net 

ovar  50  parcant  of  alcotiol  bf 

Maight 11.6«/l(8  ♦ 

2.6X 
2106.90.18  Containing  ovar  50  parcant  of 

alcohol  by  waight 23.3«/lcg  ♦ 

2.6X 


Fraa  (A.CA.E.IL,     Oa/kg  ♦ 
J,M(}  25% 


Fraa  (A,CA,E,IL,  88a/kg  * 

J,MO  25X 

Fraa  (A,CA,E,IL.  S1.76/lcg  'i- 
J,n(>  25X- 


53.  The  article  description  of  heading  2206.00  is  modified  by  inserting  a  conma 
after  the  exfxression  "non-alcoholic  beverages". 

54(a).  The  article  description  of  heading  2208  is  modified  to  read  as  follows: 
nindanetirad 


(b) 


of  lass  than  80  parcant  vol;  spirits. 
Subheadings  2208.10  through  2208.10.90  are  deleted. 


athyl  alcohol  of  an  alcoholic  strangth  by  vol 
liquaurs  and  othar  spirituous  bavcragas:" 


«  - 

(c).  The  following  new  subheadings  are  inserted  in  numerical  order: 

Hindi  naturad.  •  •  s] 
"2208.60  vodka: 

In  containars  aach  holding  not  ovar 
4  litars: 

2206.60.10  Valuad  not  ovar  $2.05/Utar 59.5c/pf. 

liter 

2206.60.20  valuad  ovar  $2.05/1  itar 11.6«/pf. 

liter 
2208.60.50         In  containars  aach  holding  ovar  4 

liters 29*/pf. 

liter 

2208.70.00      Liquaurs  and  cordials 11.6a/pf. 

liter 


Fraa  (A,M,E,IL,  81.78/pf. 

J,NX)  liter 

Free  (A,CA,E,IL,  $1.7B/pf. 

J,NX)  liter 


Fraa  (A*,CA,E, 
IL,J,NX) 


t1.32/pf. 
liter 


Free  (A,CA,E,IL,  S3.08/pf. 
J,IIX}      liter" 


Conforming  ctiange:     General  note  4(d)   is  modified  by  deleting  "2208.90.70 
Russia"  and  by  inserting  in  numerical  sequence  "2208.60.50    Rxissia". 
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54.  (con.) 

(d).  Subheading  2208.90.45  is  redesignated  as  2208.90.46,  and  the  text  of  that 
subheading  is  modified  to  read  "Kirschwasser  and  ratafia" . 

(e).  Subheadings  2208.90.60  through  2208.90.70,  inclusive,  and  the  immediately 
preceding  superior  text  "Vodka:"  and  "In  containers  each  holding  not  over  4 
liters:"  are  deleted. 

55.  The  following  new  subheading  is  inserted  in  numerical  order: 

[Oilcake...:] 

"2306.70.00     Of  com  (aefze)  nm. 0.57e/k8      Free  (A,CA,E,    0.7t/kg" 

IL,J,M() 

56.  Subheading  2401.20.20  is  superseded  by  the  following: 

niRMnuf  ectured. . . :] 
ITabacco,...:] 
net...:] 
(Other:] 

"Containing  ever  35  percent 
MraBpar  tatecce: 

24O1.20.U  Urapper  tataeco Free  86.45/kg 

2401.20.18  Othar Fraa  S6.45/kg" 

57.  Subdivision  (g)  of  note  2  to  chapter  25  is  modified  by  deleting  the 
expression  "heading  3823"  and  inserting  the  e3q>ression  "heading  3824"  in  lieu 
thereof. 

58.  Subheadings  2503,  2503.10.00  and  2503.90.00  are  superseded  by  the  following: 

"2503.00.00    Sulfur  of  all  kinds,  ether  then  auMiaad  sulfur, 

precipitated  eulftr  end  eel  leidal  sulfur Free  Free" 

59.  SuUieadings  2513.21.00  and  2513.29.00  and  the  immediately  preceding  superior 
text  "Emery,  natural  corundum,  natural  garnet  and  other  natural  abrasives:"  are 
superseded  by  the  following: 

(Piarice;...:] 
"2513.20  Eaery,  natural  censiAm,  natural  garnet  and 

aether  netural  airaaiysa; 
2513.20.10  Ccuii  ar  in  frregutar  pieces Free  Pree 

2513.20.90  Other „.. •.4aAg  free  (A,CA,E,  2.2s/kg" 

IL,J,NK} 

60.  Sxifaheadii^  25S0. 30.00  is  deleted,   the  rate  of  duty  in  rate  column  nuabered  2 
of  sxibheading  2530.90.00  is  deleted,   and  the  rate  of  duty  of  "0.3C/kg"   is 
inserted  in  lieu  hereof. 

61.  S\ibdivision  <e)  of  note  1  to  chapter  26 -Is  modified  to  read  as  follows: 

"(e)  Uaste  or  scrap  of  precious  eatal  tr  of  aatal  clad  jrith  precious  aatel;  ether  westa  t  acrap 

cantafning  precious  aatal  ar  precfous  aatal  caapaonds,  ef  a  kind  uaad  principally  for  the  recovery 
of  preaieuB  aatal  (heeding  7112);  or" 

Conforming  change:     Subheadings  2620.90.70,   2620.90.80  and  2620.90.90  are 
redesignated  as  2620.90.60,   2620.90.75  and  2620.90.85,   respectively. 


UMI 
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62.  The  article  description  of  heading  2602.00.00  is  modified  by  deleting  the 
expression  "feanganiferous  iron  ores"  and  inserting  the  expression  'ferruginous 
manganese  ores"  in  lieu  thereof. 

63.  The  following  new  additional  U.S.  note  8  is  inserted  in  numerical  sequence 
in  the  additional  U.S.  notes  to  chapter  27: 

■8.     SufakMdlrv  2712.10.00  doM  not  inelud*  p^rolwa  jelly,  suitable  for  um  for  the  care  of  the  skin, 
put  t^  in  padcines  of  a  kind  sold  at  retail  for  such  use  (stAheading  3304.99.10}." 

64.  Subheading  2707.60.00  is  stxperseded  by  the  following:  ^ 

[Dill...:] 
"2707.60        Manols: 

2707.60.10         Netacresol,  orthoeresol,.paracresol 
and  aetaparacretel,  all  the  foregeing 
having  a  purity  of  7S  percent  or  aore 

fay  weight U/kg  * 

3.4X 

2707.60.20  Othw 2.9e/kg  + 

12.SX 


Free  (A,CA,E, 
IL,J,NO 

Free  (A,CA,E, 
IL,J,NX) 


1S.4«/kg  ♦ 
42.5% 

7.7«/kg  ♦ 
29.55? 


Conforming  cnange:     Subheading  2707.99.30  is  deleted. 

65.  Subdivision  (d)   of  note  1  to  chapter  28  is  modified  by  inserting  the 
expression  "linclxiding  an  anticaking  agent)"  after  the  word  "stabilizer". 

66.  Subdivision  (e)   of  note  3  to  chapter  28  is  modified  by  deleting  the 
expression  "heading  3823"  at  each  instance,   and  inserting  the  expression  "heading 
3824"  in  lieu  thereof. 

67.  Subdivision  (g)  of  note  3  to  chapter  28  is  modified  to  read  as  follows: 

■(g)   TheiMtals,  whether  or  not  pure,  aetal  alloys  or  cenwts,  including  sintered  wtal  carbides  (aetat 

3 ides  sintered  with  a  aatal),  of  section  XV;  or" 
ading  2827.37.00  is  deleted. 

(b).     The  JEollowing  new  sxibheading  2827.39.25  is  inserted  in  numerical  order: 


-2827.39.25 


IChllrides....;] 
[Other...:! 
[Other:] 

Of  tin 4.2X 


Free  (A*,CA,E, 
IL,J,NX) 


2SX* 


Conforming  change:      General  note  4(d)   to  the  tariff  schedule  is  modified  by 
deleting  "28|27.37.00     India"  and  by  inserting  in  numerical  sequence 
■2827.39.25     India"   in  lieu  thereof. 

69(a).      Subheading  2835.21.00  is  deleted. 
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(b).     The  following  new  subheading  2835.29.20  is  inserted  in  numerical  order: 

[Phoephinates...:] 

[Phosphates:] 

[Other:] 

"2835.29.20  Of  triMMnita 1.5X  Free  (A*,E,IL,J,     8.5X" 

NX) 
0.3X  (CA) 

Conforming  change:     General  note  4(d)  to  the  tariff  schedule  is  modified  by 
deleting  "2835.21.00     India"  and  by  inserting  in  numerical  sequence 
"2835.29.20     India". 

70(a).     Subheading  2836.93.00  is  deleted. 

(b).     The  following  new  subheading  2836.99.20  is  inserted  in  nxtmerical  order: 

[Carbonates; . . . :] 
[Other:] 

[Other:] 

"2836.99.20  Biaaith  carbonate 6.4X  Free  (A*,CA,E,        35%" 

IL.J,W() 

Conforming  change:  General  note  4(d)  to  the  tariff  schedule  is  modified  by 
deleting  "2836.93.00  India"  and  by  inserting  in  numerical  seqtxence 
"2836.99.20  India". 

71.  Subheading  2841.60.00  is  superseded  by  the  following: 


[Salts...:] 

"Nanganites,  ■angsnates  and  pennnganates: 
2841.61.00  Potassiui  peraanganate 


5X 


2841.69.00 


Other SX 


Free  (A*,CA.E.IL,    23X 
J,m} 

Free  (A*,CA,E,IL,    23X" 
J,NX) 


Conforming  change:     General  note  4(d)   to  the  tariff  schedule  is  modified  by 
deleting  "2841.60.00     India"  and  by  inserting  in  n\imerical  sequence 
"2841.61.00     India"  and  "2841.69.00     India". 

72.     Heading  2848  and  subheadings  2848.10.00  and  2848.90.00  are  superseded  by  the 
following: 

"2848.00         Phosphides,  whether  or  not  chaaically  defined, 

excluding  ferrophosphorus: 
2848.00.10  Of  copper  (phosphor  copper),  containing  eore 

than  15  percent  by  weight  of  phosphorus 2.6X 


2848.00.90 


of  other  aetals  or  of  nonaetals Free 


Free  (A*,CA,E,    32.5X 
IL,J,NX) 

2SV 


Conforming  change:   General  note  4(d)  to  the  tariff  schedule  is  modified  by 
deleting  "2848.10.00  India"  and  by  inserting  in  numerical  sequence 
"2848.00.10  India". 

73.  Sxibdivision  (f)  of  note  1  to  chapter  29  is  modified  by  inserting  the 
expression  "(including  an  anticaking  agent)"  after  the  word  "stabilizer". 


UMI 
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• 

74(a) . 

Subd 

ivision  (a)  of 

note  2  to  chapter  29  is  modified 

to 

read  as 

follows : 

•(a)  60C 

di  of  hMdIng  1504  < 

M*  crudt  glycerol  of  heeding  1520;" 

(b).  Sxibparagraph  (ij)  of  note  2  to  chapter  29  is  nodified  by  deleting  the 
expression  "heading  3823"  and  inserting  the  expression  "heading  3824"  in  lieu 
thereof. 


LviLic 
1  "lor 


75.  Subdivision  (b)  of  note  5  to  chapter  29  is  modified  by  deleting  the 
expression  "tor  glycerol",   and  subdivision  (d)  of  such  note  5  is  modified  by 
deleting  thei  expression  "and  glycerol". 

76.  Subheadings  2903.40,   2903.40.10  and  2903.40.40  are  superseded  by  the 
follovlng:     I 

Ipgtnatod. ..:] 


[H«U 


2903.41.00 

2903.42.00 

2903.43.00 
2903.44.00 

2903.45.00 

2903.46.00 

2903.47.00 

2903.49 
2903.49.10 

2903.49.90 


"Halogonetod  derivatives  of  acyclic 
hydroearbona  containing  two  or  aore 
different  halogana: 

Triehlorof luoroatthana 3.7X 


DichlorodifluoroKthana. 


3.7X 


Trichlorotrifluoroethan— 3.7X 


Dieh lorotet  raf luoroetha 
chloropantafluoroathane 3.7X 

Other  derivatives  perhaloganated  only 

with  fluorine  and  chlorine 3.7X 

Broanch  I  orodi  f  I  uoroaethane, 

broantrif  luoroeethane  and 

dibroautetraf luoroethanes 3.7X 


Other  perhaloganated  derivatives 3.7X 

Other: 

Broanchloroeethane Free 


Other. 


3.7X 


Free  (A*,CA,E.IL,      25X 
J, NX) 

Free  (A*,CA,E,IL,     25X 
J.NK) 

Free  (A*,CA,E,IL,     25X 
J. NX) 

Free  (A*,CA.E»IL,     25X 
J,K,NX) 

Free  (A*,CA.E,IL,     25X 
J,K,NX) 


Free  (A*,CA,E,IL,     2SX 
J,K,NX) 

Free  (A*,CA,E,IL,     25X 
J,NX) 

25X 

Free  (A*.CA,E.IL.     25X" 
J,K,MK) 


Conforming  clhanges:     General  note  4(d)   is  modified  by  deleting  "29.03.40.40 
India"  and  bfy  inserting  in  lieu  thereof  the  following:      "2903.41.00     India", 
"2903.42.00     India",    "2903.43.00     India",    "2903.44.00     India",    "2903.45.00 
India",    "2903.46.00     India",    "2903.47.00     India",   and  "2903.49.90     India". 

77(a).     Subleading  2905.21.00  is  deleted. 
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77.  (con.) 

(b).     Subheading  2905.29.00  is  superseded  by  the  following: 

[Acyclic...:] 

[Unaaturatad...:] 
"2905.29  Other: 

2905.29.10  Allyl  alcohol 6.7X         Free  (A*,CA,E,    45X 

IL,J.n() 

2905^29.90  Other 3.7X  Free  (A*,CA,E,         25V 

IL,J,K.NX) 

Conforming  changes:  General  note  4(d)  is  modified  by  deleting  "2905.21.00 
India"  and  "2905.29.00  India"  and  by  inserting  in  numerical  seqxxence  "2905.29.10 
India"  and  "2905.29.90  India". 

78.  The  following  new  subheading  is  inserted  in  numerical  order: 

[Acyclic...:] 
[Other...;] 

'2905.45.00         filyeerot... 0.5«/kg       Free  (A*,CA^,    4.4«/kf 

IL,J,NK) 

Conforming  change:  General  note  4(d)  is  modified  by  inserting  in  numerical 
sequence  "2905.45.00  India". 

79.  Subheadings  2914.30,  2914.30.10,  and  2914.30.50  are  superseded  by  the 
following: 

OCetonas...:] 

"Arantic  ketones  without  other  oxygan 
function: 

2914.31.00  Phanylacetene  (Phanylprepan-2-ona). lO.tt  Free  (A*,CA,E,        15.4«/ks  ♦ 

IL.J.M)  58X 

2914.39  Other: 

29U.39.10  7-Acetyl-1,1,3,4,4,6-hcxawthyt- 

tetrahydreneplithe  I  aney 
1-(2-Nephthalanyl)ethanena;  and 
6-Aeetyl -1 , 1 ,2,3,3,5-hexaMthyl  • 

indan Free  15.4«/lcs  ♦ 

58X 

2914.99.90  Otiier 10.tt  Free  (A*,CA,E,1L.    15.4«/ks  ♦ 

J,r,NX)  58X" 

Conforming  changes:  General  note  4(d)  is  modified  by  deleting  "2914.30.50 
India"  and  by  inserting  in  numerical  se<]uence  "2914.31.00  India"  and  "2914.39.90 
India" . 

80.  Sta>heading  2914.41.00  (and  the  sxiperior  text  thereto)  and  subheadings 
2914.49  through  2914.49.90  are  s\;q>erseded  by  the  following: 

[Ketanae...:] 

•2914.40  Ketane-aleeHels  and  ketane-eldahydaec 

2914.40.10  4-Kydreicy-4-aathylpantan-2-ana 

(Oiacetena  alcohet) 4X  Free  (A*,CA,E,        2SX 

IL.J,NX) 
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2914.40 
(ecn.) 

2914.40.20 


2914.40.40 

2914.40.60 
2914.40.90 


KetotlM...:]   teon.] 

K«ten»-aleelMl»  and  ketorwaldahydM  (con.): 

OttMr: 

AroMtfc: 

1,2,3>Indwitr{ont 

■onohydratt  (Ninhydrin)... 9.9X 


Othtr. 


9.9K 


Other: 


1,3-Oihydroxyacatana.. .........  Frat 

Othar 4.n 


Fraa  (A*,CA,E, 

IL,J) 
7.7X  (NX) 

^5M/k9  * 
42X 

Fraa  (CA,E,IL,J, 

K> 
7.7X  (NX) 

15.4«/lcg  + 
42% 

20X 

Fraa  (A*,CA,E,IL. 
J.K.m) 

20X" 

Confoimlng  chiange:  General  note  4(d)  is  nodifled  by  deleting  "2914.41.00 
India".  "29141.49.20  India",  and  "2914.49.90  India"  and  by  inserting  in 
nuaerical  sequence  "2914.40.10  India",  "2914.40.20  India",  and  "2914.40.90 
India" . 


81.   S\ibheadings  2916.33  through  2916.33.50  are  s\iperseded  by  the  following: 


"2916.34 
2916.34.10 


2916.34.15 


2916.34.25 


2916.34.55 

2916.35 
2916.35.15 


2916.35.25 


2916.35.55 


Unaaluratad. . .  :1 
Aroeatic...:] 

Phanylaeatic  acid  and  fts  salta: 
Phanylaeatie  acid  («-Tolu1c 
acid) 


Othar: 

Odorlfaroua  or  flavoring 


6.6X 


10.8X 


Othar: 

Products  dascribed  in 

additional  U.S.  nota  3 

to  section  VI 12.1X 


Othar 3«/k9  ♦ 

14.3X 
Esters  of  phcnylacetic  acid: 
Odoriferous  or  flavoring 

10.8X 


Othar: 


products  described  in 

additional  U.S.  note  3 

to  section  VI 12.U 


Other 3«/kg  *■ 

14.3X 


Fraa  (CA,E/IL,         15.4e/t(g 
J,NX)  *  40.5X 


Free  (A*,CA,E,         15.4«/kg 
IL,J,NX}  *  58X 


Free  (CA,E,IL.  15.4«/lcg 

J,NX)  ♦  57X 

Free  (CA,E,IL,  15.4*/lcg 

J,NX)  ♦  57X 


Free  (A*,CA,E,         15.4«/kg 
IL,J,HX)  ••■  58X 


Free  (CA.E.IL,  15.4«/icg 
J, NX)  ♦  57X 

Free  (CA.E.IL,  15.4«/kg 
J,NX)  ♦  57»' 


Conforming  change:     General  note  4(d)   is  nodified  by  deleting  "2916.33.20     India' 
and  by  inserting  in  mmerical  sequence  "2916.34.15     India"  and  "2916.35.15 
India" . 
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82.  The  following  new  subheadings  2922.43,-  2922.43.10  and  2922.43.50  are 
inserted  in  numerical  order: 

[Oxygen-function...:] 
[Aaino-acids...:] 
"2922.43  Anthranilic  acid  and  its  salts: 

2922.43.10  Products  described  in  additional 

U.S.  note  3  to  section  VI 12.1X  Free  (CA,E,IL,         15.4</kg 

J,K,NX)  ♦  SOX 

2922.43.50  Other 3«/icg  ♦  Free  (CA.E.IL,         15.4«/l(g 

^  13.8X  J,K,NX)  *  50X" 

83.  The  article  description  of  sxibheading  2922.49.10  is  modified  by  inserting 
the  following  chemical  name  in  alphabetical  order: 

'•B-(ft-Nethoxyethoxyethyl)-4-aainobanzo8te;" 

84.  The  article  description  of  subheading  2922.50.10  is  modified  by  deleting  the 
chemical  tiame,    "&-(&-Methoxyethoxyethyl)-4-aminobenzoate;". 

85.  The  article  description  of  subheading  2922.50.13  is  modified  by  deleting  the 
chemical  name,    "Propranolol  hydrochloride;". 

86.  The  following  new  subheading  2924.22.00  is  inserted  in  numerical  order: 

tCarboxyaaide-funetion. .. :] 
[Cyclic...:] 

"2924.22.00  2-Aeetaaidobenzoic  eeid ^...    3</ks -•■  Free  (CA,E,IL,         15.4«/icg 

15.8X  J)  *  58X" 

2.5«/lcg  ♦ 
12.6X  (MX) 

87.  Stibheadings  2932.90  through  2932.90.90  are  superseded  by  the  following: 

[Heterocyclic...:]  * 

■Other: 

2932i91.00         Isosafrola 12.1X        Free  (CA.E.IL.    15.4«/l(g 

J,NX)      *  52X 

2932.92.00  1-(1,3-Bcnzodioxol-5-yl)propan-2-one 12.1X  Free  (a,E,IL,         15.4e/leg 

J,NX)  *  52X 

2932.93.00         Piperonal  (heliotropin).. 4.8X         Free  (CA,E,IL,    45X 

J,NX) 

2932.94.00         Sefrole 6.9X         Free  (A*,CA,E,    45X 

IL.J.NX) 
2932:99  Other: 

Aroeatic: 

Pesticides: 
2932.99.04  2.2-Diaethyl-1.3-banze- 

dioxol-4-yl  ■athylear- 

baMte  (Bendieearb) Free  15.4«/kg 

*  40.5X 

2932.99.08  2-Ethoxy-2,3-dihydro- 

3,3-diBethyl-5-benzo- 

furanylMthaneaulfonate...    6.7S  Free  (A*,CA,E.  15.4«/kg 

IL,J,NX)  ••■  40. 5X 

2932.99.20  Other 10.2X         Free  (A*,CA,E,  15.4«/k« 

IL,J.NX)  ♦  40X 
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[Ntt«-ocyeUc...:]   [eon.] 
Other  (con.): 

Other  (con.): 

AroMitic  (con.): 
2932.99.32  Bonzofuran  (CouMrone);  and 

Dibonzofuran  (Oiphonylono 
oKidt) Froo 

2932.99.35  2-Mydro)(y-3-dib«niofur«n- 

carboxylic  acid 7.3X 

2932.99.39  Mnzolnttrahydrcpyranyt 

-  aster;  and 
Xanthan-9-one 5.8X 

2952.99.55  Bi»-0-t(4-«ethylph«nyl)- 

■athylane] -D-gluci tol 
(D  i  aethy  Ibenzy  I  i  dene 
sorbitol);  and 
Miodaafne  2C  base Fra* 

Other: 

Products  described  in 

additional  U.S.  note  3 

to  section  VI 12.1X 


2932.99.60 

2932.99.70 

2932.99.80 
2932.99.90 


Free  (CA.E,IL, 
J,ie() 


Free  (CA,E,IL, 


Other 3«/k8  ♦ 

U.3X 

Other: 

Paraldehyde,  USP  grade Free 

Other 3.7X 


Free  (CA,E,IL, 
J,K,NX) 

Free  (CA.E.IL, 
J,K,L,liX) 


Free  (A*,CA,E, 
IL,J,K,NX) 


Free 


15.4«/lcg 
4-  66.5X 


15.4«Ag 
♦  39.5% 


15.4«/lcg 
*  52X 


15.4</k9 

*  52X 

15.4«/kg 

♦  52X 

25X 
25X" 


Confonning  cUnges:     General  note  4(d)   Is  modified  by  deleting  "2932.90.08 
India",    -293^.90.20     India",    "2932.90.37     India",   and  "2932.90.90     India"  and  by 
inserting  iri  numerical  sequence  -2932.94.00     India";    "2932.99.08     India", 
"2932.99.20     India",   and  "2932.99.90     India". 

88(a).     The  article  description  of  heading  2933  is  modified  to  read  as  follows: 

"Heterocyclic  eoepounds  with  nitrogen  hctero-atoaKs)  only:" 

(b).     The  following  new  subheadings  2933.32  thro\xgh  2933.32.50  are  inserted  in 
numerical  oiider: 


[Met^rocyclic...:! 
[Coflpounds . . . :  ] 
•2933.32  Piperidine  and  its  salts: 

2933.32.10  Piperidine 3«/ltg  ♦ 

U.3X 


2933.32.50 


Other 12.1X 


Free  (CA,E,IL,J)  1S.4c/kg 

1.4«/lc9*  ♦  52X 
6.4X  (NX) 

Free  (CA,E.IL,J)  15.4«/lc9 

5.4X  (W)  ♦  52X1* 


Conforming  <»hanget     Subheadings  2933.39.60  and  2933.39.90  are  redesignated  as 
2933.39.61  4nd  2933.39.91,  respectively. 
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88.      (con.) 

(c).     The  sxiperior  text  immediately  preceding  subheading  2933.51  and  appearing 
at  the  same  level  of  indentation  as  the  article  description  of  subheading  2933.40 
is  modified  to  read  as  follows: 

"Coapouids  contafnine  a  pyrfeldine  rino  (Hhether  or  net  hydroganated)  or  piperazlne  ring  in  the 
structure:" 

89(a).     The  article  description  of  heading  2934  is  modified  to  read  as  follows: 

"Nucleic  acids  and  tiieir  salts;  ether  heterocyclic  coapoiaids:" 

(b).     The  following  new  subheading  9906.29.40  Is  inserted  in  numerical  sequence 
in  subchapter  VI  of  chapter  99: 

[Goods  of  Naxice,...:] 
"99Qt.29.40  Nucleic  acids  and  their  salts  (provided  for 

in  suWiead1r«  2934.90.39).... 5.4X  (MK)" 

90.  Subheading  2939.40.00  is  superseded  by  the  following: 

CVegetable...:] 

■Ephedrines  and  their  aalts: 
2959.41.00         Ephedrine  and  ita  aalts Free  15.4<Ag 

♦  59X 

2939.42.00         Pseudeephedrine  and  its  salts Free  15.4«/lcs 

♦  59X 

2939.49.00  Other Free  15.4«/i;g 

♦  59XF 

91.  St^heading  2939.60.00  is  sixperseded  by  the  following: 

[VcfetaMe...:] 

"Alkaloids  of  rye-erfot  and  their 
derivatives;  salts  thereof: 

2939.41.00         ErtMstrine  and  its  salts Free  81 

29S9:«2.00         Er9eta»ine  and  its  salts Free 

2999.«3.0I         Lysergic  aci4  and  its  salts Free 

29S9.«9.I0         Other ^ Free 

92(a).  Notes  2  and  3  to  chapter  30  are  redesignated  as  notes  3  and  4, 
respectively,  and  the  following  new  note  2  is  inserted: 

"2.     Fer  Hm  purpesas  ef  heading  3lt2.  ti«e  awprasiiew  Irttflrt  '—■ »teeieal  eroducts"  ap^li—  only  to 
■onaclenal  antibedies  (NMa),  antibedr  frapwiu,  antibadir  cenjugates  and  antibedy  fragsant 
eenjugstea." 

(b) .  Note  3  to  chapter  30  (as  redesignated  above)  is  modified  by  deleting  the 
expression  "note  3(d)"  and  inserting  idie  ei^ression  "note  4(d)"  in  lieu  thereof. 

93(a).  The  article  description  of  heading  3002  is  modified  by  deleting  the 

expression  "blood  fractions;"  and  Inserting  the  following  expression  in  lieu 

thereof:  "blood  fractions  and  modified  immunological  products,  whether  or  iu>t 
obtained  by  means  of  biotechnological  processes;". 


UMI 


UMI 
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(b).     The  article  description  of  siibheading  3002.10.00  is  modified  by  adding  at 
the  end  thereof  the  expression  "and  ntodified  imunological  products,  whether  or 
not  obtained  by  aeaxu  of  biotechnological  processes". 


dhleac! 


(c).   SubUeadings  3002.31.00,  the  stiperior  text  thereto  reading  "Vaccines  for 
vetexinary  nedicine:",  and  3002.39.00  are  superseded  by  the  following: 

[NuHn...:] 
■3002.30.00  VaceinM  for  veterinary  Mdic{n* FrM  Free" 

94.  The  article  description  of  heading  3006  is  modified  to  read  as  follows: 

■PhanMOHitieal  good*  «p«e{f{«d  in.nott  4  to  this  chaptor:* 

95.  Siibdiviision  (c)  of  note  1  to  chapter  31  is  isodified  by  deleting  the 
expression  "heading  3823"  and  inserting  the  expression  "heading  3824"  in  lieu 
thereof.    1 

96(a).   Subheading  3201.30.00  is  deleted. 

(b).   Subheading  3201.90.20  is  redesignated  as  3201.90.25,  and  the  article 
description  of  such  subheading  3201.90.25  is  sxzperseded  by  the  following: 

"Extracts  of  canal gra,  ehaatnut,  cun^ay,  divl-dlvl,  aucalyptua,  gaibiar,  haaloek,  larch,  nngroy*, 
ayrobalan,  oak,  suae,  tara,  unnday  or  valonia" 

97.  Subheading  3206.10.00  is  superseded  by  the  following: 

IOtli»r...t] 

"PigMnts  and  praperatfant  basad  on 
titaniia  dfoxida: 

Containing  80  percent  or  aore  by 
weight  of  titaniia  dioxide  calculated 
on  the  dry  weight 


3206.11.00 


3206.19.00 


-•i^.j- 


6X 


Other 6X 


Free  (A*,CA,E,    30X 
I L.J, NX} 

Free  <A*,CA,E,    30JP» 
IL.J.NK) 


Conforming  dhange:   General  note  4(d)  is  modified  by  deleting  "3206.10.00  India" 
and  by  inserting  in  lieu  thereof  "3206.11.00  India"  and  "3206.19.00  India". 


T" 


98.  The  artiicle  description  of  subheading  3214.10.00  is  modified  to  read  as 
follows ; 


(ierl' 


■Glazier^'  putty,  grafting  putty,  resin  cwwnts,  caulking  ccapounds  and  other  nasties;  painters' 
fillin*". 

99.      Subpar4graph  (a)  of  note  1  to  chapter  33  is  sxxperseded  by  the  following: 

"(a)   natural  oleoresins  or  vegetable  extracts  of  heading  1301  or  1302;*    -.c-v:    •.  r.  t>  r-  .?.  '  = 


100.     Notes 


2  and  3  to  chapter  33  are  redesignated  as  notes  3  and  4, 


respectively,   and  the  following  new  note  2  is  inserted: 

"2.     Th|  expression  "odoriferous  substances"  in  heading  3302  refers  only  to  the  sitetances  of  heading 
3311,  to  odoriferous  constituents  isolated  frm  those  substances  or  to  synthetic  arontics." 


Fedwal  Register  /  Vol.  60.  No.  241  /  Friday,  December  15,  1995  /  Presidential  Documents       64877 

Annex  II   (con.) 
-24- 

101.     The  article  description  of  heading  3301  is  modified  by  inserting  the 
expression  "extracted  oleoresins;"  after  the  expression  "resinoids;". 

102(a).     The  article  description  of  heading  3302  is  modified  to  read  as  follows: 

"Mixtures  of  odoriferous  stiiatances  and  aixtures  (Including  alcoholic  solutions)  with  a  basis  of  one  or 
■ore  of  these  subetaneea,  of  a  kind  used  as  raw  Materials  in  industry;  other  praparations  baaed  on 
odoriferous  subetaneea,  of  a  kind  used  for  the  aanufacturc  of  beverages:". 

(b).     Siibheading  3302.10.30  is  sxiperseded  by  the  following: 

Otixtures...:] 
lOf...:] 

[Containing...:] 

"Containing  over  20  percent  of 
alcohol  by  weight: 

Preparations  requiring  only 
the  addition  of  ethyl 
alcohol  or  water  to  produce 
a  beverage  suitable  for 
hiaan  consu^>tion: 
3302.10.40  Containing  over  20 

percent  but  not  over 
50  percent  of  alcohol 
by  weight 11.6«/kg      Free  (A*,CA,E,    88«/kg  ♦ 

♦  2.6X  IL,J,NX)     25X 
3302.10.50                   Containing  over  50 

percent  of  alcohol  fay 

weight 23.3</kg      Free  (A*,CA,E,    S1.76/kg  ♦ 

♦  2.6X  IL.J.NX)  25X 

3302.10.90  XMier. 3.8X  Free  (CA,E,IL,         50X" 

J,«) 

Conforming  change:  General  note  4(d)  is  modified  by  inserting  in  numerical 
sequence  "3302.10.40  India"  and  "3302.10.50  India". 

103.  Subheading  3304.99.00  is  superseded  by  the  following: 

[Beauty...:] 
[Other:] 
"3304.99  Other: 

3304.99.10  PetrolcuB  jelly  put  up  for 

retail  sale Free  75S 

3304.99.50  Other 2.9X         Free  (A*,E,IL,    TSXf 

J,MX> 
0.9X  (CA) 

Conforming  change:     General  note  4(d)  is  modified  by  deleting  "3304.99.00     India" 
and  by  inserting  in  lieu  thereof  "3304.99.50     India". 

104(a).     The  article  description  of  heading  3306  is  modified  to  read  as  follows: 

"Preparations  for  oral  or  dental  hygiene,  including  denture  fixative  pestes  and  powders;  yam  used  to 
clean  between  the  teeth  (dental  floss),  in  individual  retail  packages:". 
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folloving  new  subheading  3306.20.00  is  inserted  in  numerical  order: 
[Pr«lMration»...:] 


■3306.20.00  Yam  uMd  to  clMn  betw— n  th*  twth 

1  (dwital  floas) 3.3X 


Fra*  (A*,E»IL, 

J.MX). 
1.1X  (CA) 


88«/k9 
♦  75X- 


Conforming  change:     General  note  4(d)   to  the  HTS  is  modified  by  inserting  in 
numerical  seauence  "3306.20.00     India". 

105.  Subdivision  (a)   of  note  5  to  chapter  34  is  modified  by  deleting  the 
expression  "heading  1516,   1519  or  3402"  and  inserting  the  expression  "1516,   3402 
or  3823"  in  lieu  thereof. 

106.  Subheadings  3502.10  througjh  3502.90.00  are  superseded  by  the  following: 


3502.90.00 

107.  Note  1 

108.  Note  2 


[Altaeina,...:] 
"Egg  albtarin: 
3502.11.00  Oriad 55.5«/k9 


3502.19.00  Othw 11.3«/k9 

3502.20.00  Milk  albuiin,  including  concantrates  of 

tue  or  aora  Mh«y  protaina Fraa 


OdMT. 


Fraa 


Fraa  (E,IL,J,NX)     S9.5«/kg 
11.9</kg  (CA) 

Fraa  (E,IL,J,NX)     24.3«/lcg 
2.4</kg  (CA) 

frm 

Fraa" 


to  chapter  37  is  modified  by  deleting  the  word  "materials", 
to  chapter  37  is  modified  to  read  as  follows: 


■2.     In  ^{a  chaptar  the  word  ■ahotograchic"  relatas  to  the  procaas  fay  Mhich  visible  iaagas  are  foraed, 
directly  or  indirectly,  by  the  action  of  light  or  other  foras  of  radiation  on  photosensitive 


109(a).     The-  superior  text  immediately  preceding  subheading  3702.31.00  and  after 
subheading  3702.20.00  is  modified  by  deleting  the  expression  "without  sprocket 
holes,"  and  inserting  the  expression  "without  perforations,"  in  lieu  thereof. 

(b).     The' superior  text  immediately  preceding  sxibheading  3702.41.00  and  after 
subheading  3702.39.00  is  modified  by  deleting  the  expression  "without  sprocket 
holes,"  and  inserting  the  expression  "without  perforations , "  in  lieu  thereof. 

110.     The  foJLlowing  new  subdivision  (d)  of  note  1  to  chapter  38  is  inserted: 

■(d)   Spiht  catalysts  of  a  kind  uaad  for  the  extraction  of  base  aetals  or  for  the  Manufacture  of 

eh^ieal  coiipoinds  of  base  eetals  (haadir«  2620),  spent  catalysts  of  a  kind  used  principally  for 
th«  recovery  of  precious  aetal  (heading  7112)  or  catalysts  consisting  of  eetals  or  aatal  alloys  in 
for*  of,  for  exaaple,  finely  divided  powder  or  woven  gauze  (section  XIV  or  XV)." 

to  chapter  38  is  modified  by  deleting  the  expression  "Heading  3823" 


thd 


111.     Note  2 

and  inserting  the  expression  "Heading  3824"  in  lieu  thereof. 
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112.     The  article  description  of  subheading  3806.20.00  is  modified  to  read  as 
follows : 

"Salts  of  rosin,  of  resin  acids  or  of  derivatives  of  roain  or  resin  acids,  ethar  ttian  salts  of  rosin 
adducts" 

113(a).     The  article  description  of  heading  3822.00  is  modified  to  read  as 
follows: 

"Diagnoatic  or  laboratory  reagents  on  a  backing  and  prepared. diagnostic  or  laboratory  raajants 
or  not  on  a  backing,  other  than  those  of  heading  3002  or  3006:" 

(b) .     The  following  new  subheading  is  inserted  in  numerical  sequence  in 
subchapter  VI  of  chapter  99: 

[Goods  of  Mexico,...:] 
"9906.38.22             Diagnostic  or  laboratory  reagents  on  a 
backing  of  paper  (provided  for  in 
«i3headir«  3822.00.50) Fraa  (NX)" 

114.     The  following  heading  and  s\xbheadings  are  redesignated  as  follows: 
Present  maaber        New  nvmber 


!■•••• 


3823 
3823.10.00... 
3823.20.00... 
3823.30.00... 

3823.40 

3823.40.10... 
3823.40.20... 
3823.40.50... 
3823.50.00... 
3823.60.00... 

O0£9«yUa  ■  ■  • « • 

3823.90.11... 
3823.90.19... 
3823.90.21... 
3823.90.22... 
3823.90.25... 
3823.90.26... 
3823.90.28... 
3823.90.31... 
3823.90.32... 
3823.90.33... 
3623.90.34... 
3823.90.35... 
3823.90.36... 
3823.90.39... 
3823.90.4a... 
3823.90.45... 
38a.90.46... 
3823.90.47. . . 
3823.96.70... 
3823.90.90... 


3824 

3824.10.00 

3824.20.00 

3824.30.06 

• • • • • » JOfc^»%V 

3824.40.10 

......3824.40.20 

3824.40.50 

3824.50.00 

3824.60.00 

•  •  •  •  •  a  Jftfc%«ytf 

•  •  •  ■  a  «^Bib%a3Wa  1  I 

3824.90.19 

• • a • • a JOC^ ■ VU • fc I 

3824.90.22 

3824.90.2& 

3824.90.26 

3824.90.28 

• • • • ■ •30fi%«yu*d£ 

3824.90.34 

•  •  •  •  •  •^Hs%«^V»^0 

3824.90.36. 

«  •«  •  •  •dQB%a3W*Xr 
• • • ■ • •^■B%«^V«#v 

•  •  ■  •  •  •OBC%*l^l*%3 

•  •  •  •  •  a^WDVa  JW»40'' 
•  •  •  •  •  •3824*90  «47 

•  • • • • •d92%ayUa  fw 

3824.90.9ft 
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Confoxming  chinges:     General  note  4(d)   to  the  HTS  is  modified  by  deleting  the 
subheadings  ai^d  countries  set  forth  in  the  column  labelled  "Present  provision" 
and  by  inserting  in  numerical  sequence  the  stibheadings  and  countries  set  forth  in 
the  column  labelled  "New  provision": 


Present , provision 


3823.20.00  India 

3823.30.00  India 

3823.60.00  India 

3823.90.19  India 

3823.90,22  India 

3823.90.25;  India 

3823.90.31  India 

3823.90.32  India 

3823.90.33  India 

3823.90.34  India 
3823.90.36  India 
3823.90.40 j  Brazil; 

India; 
Malaysia 

3823.90.461  India 


New  provision 

3824.20.00  India 

3824.30.00  India 

3824.60.00  India 

3824.90.19  India 

3824.90.22  India 

3824.90.25  India 

3824.90.31  India 

3824.90.32  India 

3824.90.33  India 

3824.90.34  India 
3824.90.36  India 
3824.90.40  Brazil; 

India; 
Malaysia 
3824.90.46    India 


115.     The  following  new  heading  3823  and  its  subheadings  are  inserted  in 
numerical  ordtir: 


Industrial  ■onocarfaoxylic  fatty  acids;  acid  oils 
froa  refining;  industrial  fatty  alcohols: 
ndustrial  wnoearboxylic  fatty  acids; 
icid  oils  froa  refining: 

Stearic  acid 2.9«/l(g 

♦  5.3X 


Oleic  acid 2.9e/lcg 

*  4.4X 


3823.11.00 


3823.12.00 


3823.13.00 

3823.19 
3823.19.20 


3823.19.40 
3823.70 

3823.70.20 

3823.70.40 

3823.70.60 


Tall  oil  fatty  acids 4.4X 


Other: 


Derived  froa  coconut,  pala-kemel 

or  pale  oil 4. IX 


Other. 


4.4X 


Industrial  fatty  alcohols: 

Derived  froa  fatty  substances  of 
aniaal  or  vegetable  origin: 

Oleyl  alcohol 7X 


Other. 


Other. 


a 


3.3X 


Free  (A*,E,IL, 

J.MX) 
0.6«/lcg  * 
1.2X  (CA> 

6.6s/k8  * 
2SX 

Free  (A*,E,IL, 

J.MX) 
0.6«/lcg  * 
IX  (CA> 

6.6«/kg  ♦ 
20X 

Free  (CA,E,IL,J. 
MX) 

20X 

Free  (A*,E,IL,J, 

MX) 
IX  <CA) 

20X 

Free  (E.IL.J.MX) 
1X  (CA) 

2at 

Free  (E,IL,J,MX) 
1.5X  (CA) 

39. 5X 

Free  (E,1L,J,MX) 
IX  (CA) 

25X 

Free  (E,IL,J,MX) 
0.7X  (CA) 

25X" 
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115.   (con.) 


Conforming  change:   General  note  4(d)  is  modified  by  inserting  in  numerical 
sequence  "3823.19.20  India". 

116.  The  following  new  subheadings  3824.71.00  and  3824.79.00  are  inserted  in 
numerical  order: 


[Prepared. . . :] 

■fixtures  containing  perhaloganated 
derivatives  of  acyclic  hydrocarbons 
containing  two  or  aore  different  halogens: 
Containing  acyclic  hydrocarbons 
,   perhaloganated  only  with  fluorine  and 
chlorine 3.7X 


3824.71.00 


3824.79.00 


Other. 


3.7X 


Free  (CA.E.IL,         2SX 

J.MX) 

Free  (CA,E,IL.         25X^ 
J,MX) 


117(a).     Subdivision  (d)  of  note  2  to  chapter  39  is  modified  to  read  as  follows: 

"(d)  Solutions  (ether  than  collodions)  consisting  of  any  of  the  products  specified  in  headings  3901  to 
3913  in  volatile  organic  solvents  Mhen  the  weight  of  the  solvent  exceeds  50  percent  of  the  weight 
of  the  solution  (heading  3208);  staaping  foils  of  heading  3212;* 

(b) .      Subdivisions   (g)   through  (v)   of  note  2  to  chapter  39  are  redesignated  as 
(h)   through  (w) ,   respectively,   and  the  following  new  sxibdivision  (g)   is  inserted: 

"(g)   Diagnostic  or  laboratory  reagents  on  a  backing  of  plastics  (heading  3822);" 

118.  Note  4  to  chapter  39  is  modified  to  read  as  follows: 

"4.  The  expression  "copolvaers"  covers  all  pol>«ers  in  which  no  single  aonoaer  unit  contributes  95 
percent  or  aore  by  weight  to  the  total  pol^^ner  content. 

For  the  purposes  of  this  chapter,  except  where  the  context  otherwise  requires,  copolyaers 
(including  co-polycondensates,  co-pol)«ddition  products,  block  copolyaers  and  graft  copolyaers) 
and  polyaer  blends  are  to  be  classified  in  the  heading  covering  polyaers  of  that  cononoaer  unit 
which  predoai nates  by  weight  over  every  other  single  coaonoaer  uiit.  For  the  purposes  of  this 
note,  constituent  coswnoasr  units  of  pol)a»rs  falling  in  the  saae  heading  shall  be  taken  together. 

If  no  single  coaonoaer  unit  predoainates,  copolyaers  or  polyaer  blends,  as  the  case  nay  be,  are  to 
be  classified  in  the  heading  which  occurs  last  in  nuaerical  order  aaong  those  which  equally  aerit 
consideration." 
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119.   SubheadJ.ng  note  1  to  chapter  39  is  nodifled  to  read  as  follows: 


•1.    With 


polyiitr*  arc  to  b*  claMifiad  according  to  the  following  provisions: 


(a) 


Mitre  there  is  a  subheading  nantd  "Other"  in  the 


(1)  The  dasignation  in  a  sufaheadii^  of  a  poly«er  by  the  prefix  "poly"  (e.g.,  polyethylene  and 
polyMiide-6,6)  Mans  that  the  constituent  mnoaer  wiit  or  aonoaer  units  of  the  namd 
polyaer  taken  together  ust  contribute  95  percent  or  aore  by  weight  of  the  total  polyaer 
content. 

C2)  The  copolywrs  naMd  in  «Meadir«s  3901.30,  3903.20,  3903.30  and  3904.30  are  to  be 

classified  in  those  sii)headir«s,  provided  that  the  cononoaer  units  of  the  nsMd 

eopolyaers  contribute  95  percent  or  aore  by  weight  of  the  total  polyaer  content. 

(3)  Cheaieally  aodified  polywrs  are  to  be  classified  in  the  subheading  n«Md  "Other", 
provided  that  the  cheaieally  aodified  polyaers  are  not  aore  specifically  covered  by 
another  subheading. 

« 

(4)  Polyiwrs  not  aeetir«  (1),  (2)  or  (3),  above,  are  to  be  classified  in  the  siiiheading, 
aaor«  the  reaainir^  subhe«dir«s  in  the  series,  covering  polyaers  of  that  aonoaar  uiit 
which  predoainates  by  weight  over  every  other  single  coaonoaer  unit.  For  this  purpose, 
constituent  aonoaer  units  of  polyaers  falling  in  the  saae  subheading  shall  be  taken 
together.  Only  the  constituent  coa»noaer  units  of  the  polyaers  in  the  series  of 
s«±hcadings  wider  consideration  are  to  be  coapared. 


(b) 


yhere  there  is  no  subheading  naaed  "Other"  in  the 


3901.90.55 


3901 .90.90 


UMI 


n  any  one  h«adir«  of  this  chapter,  polysKTs  (including  eopolyaers)  and  cheaieally  aodified 


series: 


series: 


(1)  Polyaers  are  to  be  classified  in  the  subheading  covering  polyaers  of  that  aonoaer  unit 
which  predoainates  by  weight  over  every  other  single  coaonoaer  unit.  For  this  purpose, 
constituent  aonoaer  units  of  polyaers  falling  in  the  saae  subheading  shall  be  taken 
together.  Only  the  constituent  coaonoaer  units  of  the  polyaers  in  the  series  uider 
consideration  are  to  be  coapared. 

(2)  Cheaieally  aodified  polyaers  are  to  be  classified  in  the  subheading  appropriate  to  the 
uraodified  pol^iaer. 


Polyaer  blends  are  to  be  classified  in  the 
(flits  in  the  saae  proportions." 


subheading  as  polyaers  of  the 


120.      Sxjbheacing  3901.90.50  is  superseded  by  the  following: 


[Poly^rs...:] 
Other:] 
"Other: 

Ethyl 


eopolyaers.. TI^SX 


Other 1.3«/kg  ♦ 

7.2X 


Free  (A,CA,E, 
IL,J,NX) 

Free  (A,CA,E,IL, 
J.IC,NX) 


43X 


2.2e/kg  * 
33.5V 


Federal  Register  /  Vol.  60,  No.  241  /  Friday,  December  15.  1995  /  Presidential  Documents       64883 

Annex  II    (con.) 
,  :  -30- 

121.  Stjbheadings  3905.11.00  through  3905.90.80  are  superseded  by  the  following: 

[Polyaers...:] 

"Polyvinyl  acetate: 

3905.12.00         In  aqueous  dispersion. 4X  Free  (A,CA,E,IL,  37.5X 

J,M() 

3905.19.00         Other.. * 4X  Free  (A,CA,E,IL,  37.5X 

J,»() 
Vinyl  acetate  eopolyaers: 

3905.21.00         In  aqueous  dispersion 4X  Free  (A,CA,E,IL,  37.5X 

J,m) 

3905.29.00         Other 4X  Free  (A,CA,E,IL,  37.5X 

J,NX) 

3905.30.00      Polyvinyl  alcohol,  whether  or  not 

containiiw  unhydrolyzed  acetate  groups 3.2X         Free  (A,CA,E,IL,  37.5X 

J,W> 

Other: 
3905.91  eopolyaers: 

3905.91.10  Containing  by  weight  50  percent 

or  aore  of  derivatives  of  vinyl 

acetate 4X  Free  (A,CA,E,1L,  37.5X 

J,IC,MX) 

3905.91.50  Other 5.3X         Free  (A,CA,E,IL,  43.5X 

J,K,NX) 
3905.99  Other: 

3905.99.30  Polyvinyl  earbazole  (including 

adjuvants) Free  43.5X 

3905.99.80  Other * 5.3X         Free  (A,CA,E,IL,  43.5X" 

J.IC,NX) 

122.  Subheadings  4010.10  througjh  4010.99.50  are  superseded  by  the  following: 

[Conveyor...:] 

"Conveyor  belts  or  belting: 

4010.11.00         Reinforced  only  with  aetal 3.8X         Free  (A,E,IL,J,   25X 

MX) 
0.8X  (CA) 
4010.12  Reinforced  only  with  textile  aaterials: 

4010.12.10  With  textile  coaponents  in  which 

vegetable  fibers  predoainate  by 
weight  over  any  other  single 

textile  fiber 4.7X         Free  (A,E,IL,J,   SOX 

NX) 
IX  (CA) 
With  textile  coaponents  in  which 
aan-aade  fibers  predoainate  by 
weight  over  any  other  single 
textile  fiber: 

4010.12.50  Of  a  width  exceeding  20  ca 8X  Free  (A,E,IL,J,   74X 

MX) 
1.6X  (CA) 

4010.12.55  Other 7.4X         Free  (A,E.IL,J)   74X 

MX) 
1.6X  (CA) 

4010.12.90  Other , 2.2X         Free  (E,IL,J)     25X 

0.4X  (CA) 
1.6X  (MX) 
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4010.13.00 

4010.19 
4010.19.10 


[Conwyvr. . . :] 

C^nwyor  btlt*  or  bcltins  (con.): 
■•fnf oread  only  with  plastics. 


4010.19.50 

4010.19.55 
4010.19.80 
4010.19.90 
4010.21 

4010.21.30 

4010.21.60 
4010.22 

4010.22.30 
4010.22.60 


Tr 


3.8X 


Other: 

CoifcirMd  with  toxtilo  wtoriaU: 
With  taxtilt  coaponants  in 
which  vagatabla  fibars 
pradoainata  fay  waight  ovar 
any  other  single  textile 
fiber 


4.7X 


With  textile  coiiwnents  in 

which  aan-aade  fibers 

predcainate  fay  weight  over 

any  ether  single  textile 

fiber: 

Of  a  width  exceeding 

20  ca 8X 

Other 7.4X 

Other 2.2X 

Other 3.8X 

HSission  belts  or  belting: 
Endless  transaission  belts  of 
trapezoidal  cross  section  (V-belts), 
whether  or  not  grooved,  of  a 
circtarfarance  exceeding  60  ca  but  not 
exceeding  180  ca: 

Coabined  with  textile  aaterials 4.4X 

Other 3.6X 

Endless  transaission  belts  of 
trapezoidal  cross  section  (V-belts), 
whether  or  not  grooved,  of  a 
circuaferance  exceeding  180  ca  but  not 
exceeding  240  ca: 

Coabined  with  textile  aaterials 4.4X 

Other 3.6X 


Frae  (A,E,IL,J,  2SX. 

NO 
0.8X  (CA) 


Free  (A,E,IL,J, 

NX) 
IX  (CA) 


Free  (A,E,IL,J, 

NX) 
1.6X  (CA) 

Free  (A,E,IL,J, 

NX) 
1.6X  (CA) 

Free  (E.IL.J) 
0.4X  (CA) 
1.6X  (NX) 

Free  (A,E,IL,J, 

NX) 
0.8X  (CA) 


Free  (A,E,IL,J, 

NX) 
0.8X  (CA) 


SOX 


74X 


74X 


25X 


253^ 


Free  (B,E,IL,J,   30X 

NX) 
IX  (CA) 


2SX 


Free  (B,E,IL,J,   30X 

NX) 
IX  (CA) 

Free  (A,E,IL,J,   2SX 

NX) 
0.8X  (CA) 


122.   (con.) 


[Conveyor 

In 


4010:23 


4010.23.30 


4010.23.41 

4010.23.45 

4010.23.50 

4010.23.90 
4010.24 

4010.24.30 


4010.24.41 

4010.24.45 
4010.24.50 
4010.24.90 
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:] 

ission  belts  or  belting  (con.): 
Endless  synchronous  belts  of  a 
ciroarference  exceeding  60  ca  but  not 
exceeding  150  ca: 

Coabined  with  textile  aaterials: 
With  textile  coaponants  in 
which  vegetable  fibers 
predcainate  by  weight  over 
any  other  single  textile 
fiber 4.7X 

With  textile  coaponants  In 

which  aan-aade  fibers 

predcainate  by  waight  over 

any  other  single  textile 

fiber: 

Of  a  width  exceeding 

20  ca 8X 

other 7.4X 

Other 2.2X 

other 3.8X 


Endless  synchronous  belts  of  a 
circtarfercnce  exceeding  150  ca  but  not 
exceeding  198  ca: 

Coabined  with  textile  aaterials: 

With  textile  coaponants  in 

which  vegetable  fibers 

predcainate  by  weight  over 

any  other  single  textile 

fiber 4. A 

With  textile  ccaponanta  in 

Uiich  aan-aade  fibers 

predcainate  fay  weight  over 

any  other  single  textile 

fiber: 

Of  a  width  exceeding 

20  ca 8X 

Other 7.4X 

Other 2.2X 

Other 3.8X 


Free  (A,E,IL,J, 

NX) 
IX  (CA) 


Free  (A,E,IL,J, 

NX) 
1.6X  (CA) 

Free  (A,E,IL,J, 

NX) 
1.6X  (CA) 

Free  (E,IL,J) 
0.4X  (CA) 
1.6X  (NX) 

Free  (A,E,IL,J. 

NX) 
0.8X  (CA) 


Free  (A,E,IL,J, 

NX) 
IX  (CA) 


30X 


74X 


74X 


2SX 


2SX 


30X 


Free  (A,E,IL,J, 

74X 

NX) 

1.6X  (CA) 

Free  (A,E,IL,J, 

74X 

NX) 

1.6X  (CA) 

Free  (E,IL,J) 

2SX 

0.4X  (CA) 

1.6X  (NX) 

Free  (A,E,IL.J, 

2SX 

NX) 

0.8X  (CA) 
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4010.29 
4010.29.10 

4010.29.20 


iConw  for . . .  •  j 

TrwwriMlon  telts  or  btlting  (con;)t 
Other: 

Of  trapnoidol  cross  ssetion 
(V-bslts  and  V-bsltino>: 
Coatoinsd  with  tsxtf I* 
■Bttrfals 4.4X 


4010.29.30 


4010.29.41 


4010.29.45 


4010.29.50 


4010.29.90 


Othtr. 


3.691 


FrM  (t,E,IL,J. 

MX) 
IX  (CA) 

Fro*  (A,E,IL,J. 

NX) 
0.8X  (CA> 


SOX 


25X 


Ottisr; 

Ctatofnad  with  ttxtlls 
■ittrials: 

With  textile  ceaponsnts 

in  Mhidi  vegetable 

fibers  predoainate  by 

weight  over  ary  other 

single  textile  fiber 4.7X 


With  textile 
in  which  aan-nde  fi 
predoaiiviate  by  weight 
ever  any  other  single 
textile  fiber: 

Of  a  width 

exceeding  20  em.. 


Free  (A,E,IL,J, 

NX) 
IX  (CA) 


30X 


Other. 


Other. 


7.4X 


2.2X 


Other. 


3.1 


Free  (A,E,IL,J, 

IK) 
1.6X  (CA) 

Free  (A,E,IL,J, 

NX) 
1.6X  (CA) 

Free  (r,IL.J) 
0.4X  (CA) 
1.6X  (N() 

Free  (A,E,IL,J, 

NK) 
0.8X  (CA) 


74X 


74X 


2SX 


25X" 


123.  The  article  description  of  suUieading  4104.31  is  aodified  by  deleting  the 
expression  "grain  split*:*  and  inserting  the  expression  "full  grain  splits:"  in 
lieu  thereof. 


Federal  Register  /  Vol.  60,  No.  241  /  Friday.  December  15,  1995  /  Presidential  Documents       64887 

Annex  II    (con.) 
'  ■  -34- 

124.      Note  2  to  chapter  42  is  deleted  and  t:he  following  new  note  2  inserted  in 
lieu  thereof: 


"2.     (A)    In  addition  to  the  provisions  of  note  1,  above,  heeding  4202  does  not  cover: 


(a) 


\ 


Bags  aade  of  sheeting  of  plastics,  whether  or  not  printed,  with  handles,  not  dasi 
prolonged  use  (heading  3923); 


for 


(b)  Articles  of  plaitir«  eaterials  (headir^  4«02). 

(B)  Articles  of  headings  4202  and  4203  which  have  parts  of  precious  eetal  or  aetal  clad  with 
precious  eetal,  of  natural  or  cultured  pearls,  of  precious  or  seeiprecious  stones  (natural, 
synthetic  or  reconstructed)  reeain  classified  in  those  headings  even  if  such  ports  constitute 
■ore  than  einor  fittings  or  einor  omaaentation,  provided  that  these  ports  do  not  give  the 
articles  their  essential  character.  If,  on  the  other  hand,  the  parts  give  the  articles  their 
essential  character,  the  articles  are  to  be  classified  in  chapter  71." 

125.  Note  1  to  chapter  43  is  modified  by  inserting  the  expression  "or  wool" 
after  the  expression  "hair". 

126.  Sxibdivision  (b)  of  note  2  to  chapter  43  is  aodified  by  inserting  the 
expression  "or  wool"  after  the  expression  "hair". 

127.  Stibdivision  (b)  of  note  1  to  chapter  44  is  superseded  by  the  following: 


"(b)  De^inn  or  other  Materials  of  a  woody  nature  of  a  kind  used  priaarily  for  plaiting,  in  the  rough, 
whether  or  not  split,  sawn  lengthwise  or  cut  to  length  (heeding  1401);" 

128.  Note  6  to  chapter  44  is  modified  to  read  as  follows: 

*6.     Sii)ject  to  note  1  above  and  except  where  the  context  otherwise  requires,  any  reference  to  "wood"^ 
in  a  heading  of  this  chapter  applies  also  to  hetfino  and  other  eaterials  of  a  woody  nature." 


129..  The  following  new  svibheading  note  1  to  chapter'  44  is  inserted  after  note  6 
to  chapter  44: 

"Subheadifw  Mote 

1.   For  the  purposes  of  stiiheadings  4403.41  to  4403.49,  4407.24  to  4407.29,  4408.31  to  4408.39  and 
4412.13  to  4412.99,  the  expression  "trooical  wood"  eeans  one  of  the  following  types  of  wood: 

Abura,  Acajou  d'Afrique,  Afroraosia,  Ako,  Alan,  Andiroba,  Aningri,  Avodiri,  Azobi,  Balau, 
Balsa,  Bossi  clair,  Bossi  fonci,  Cativo,  Cedro,  Dabeaa,  Dark  Red  Meranti,  Dib^tou,  Doussii, 
Fraairi,  Freijo,  Froaager,  Fiaa,  Geronggang,  Ilcaba,  lebuia,  Ip«,  Iroko,  Jaboty,  Jelutong, 
Jequitiba,  Jongkong,  Kapur,  Keapas,  Keruing,  Kosipo,  Kotibt,  Koto,  Light  Rod  Nerenti,  Liite, 
Louro,  Ne$ersndube,  Nahogany,  Nakor^,  Nansonia,  Nengkulang,  Nerenti  Bakau,  Nerewen,  Nerbeu, 
Nerpeidi,  Nersawa,  Noabi,  Niangon,  Nyatoh,  Obeche,  Okoun^,  Onzabili,  Grey,  Ovengkol,  Ozigo, 
Padauk,  Paldao,  Palissandre  de  Gueteaala,  Palissandre  de  Para,  Palissandre  de  Rio,  Palissandre 
de  Rose,  Pau  Narfia,  Pulai,  Punah,  Raain,  Sapelli,  Saqui-Saqui,  Sepetir,  Sipo,  Sun^ira, 
Suren,  Teak,  Tiaaa,  Tola,  Virola,  Uhite  Lauan,  Vhite  Nerenti,  yhite  Seraya,  Yellow  Nerenti." 
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130.     Subheadings  4403.31.00  (and  the  sxiperlor  text  thereto  reading  "Ot*er,   of 
the  following  tropical  woods:")  throxxgh  4403.35.00,    inclvtsive,   are  superseded  by 
the  following: 

Wood..!:] 

"Ottier,  of  tropical  wed  ipoeifiod  in 
Moding  note  1  to  this  chiptor: 
OQS.il.OO  Dark  Rod  Neranti,  Light  Rod  Neranti 

and  Noranti  Bakau Froa 


U(B.49.00 


Othtr. 


Frae 


Frae 
Fraa" 


131.     Subheadihgs  4407.21.00  (and  the  superior  text  thereto  reading  "Of  the 
following  tropical  woods:"),   4407.22.00  and  4407.23.00  are  superseded  by  the 
following: 


CUood.. 


1:1 


4407.24.00 
4407.25.00 
4407.26.00 
4407.29.00 


"Of  tropical  wood  apacifiad  in  aubhaading 
nfta  1  to  this  chaptar: 

Virola,  Mahogany  CSMiatania  spp.), 
iwtui*  and  Balaa 


Fraa 


$1.27/«^ 


Dark  Rad  Naranti,  Light  Rad  Neranti 

Neranti  Bakau Fraa 


.3 


Nhite  Lauan,  Uhite  Neranti,  White 

Seraya,  Yellow  Neranti  and  Alan Frae 


Other. 


Free 


$1 .27/11' 


$1.27/«^ 
$1.27/»'" 


132.     Siibheading  4408.20.00  is  sixperseded  by  the  following: 

[Veneerl..:] 

■Of  tropical  mod  specified  in  siMieading 
note  1  to  this  chapter: 
4408.31.00  Dark  Red  Neranti,  Light  Red  Neranti 

and  Neranti  Bakau Free 


4408.39.00 


Other Free 


20K 

20X" 


133.     Subheadikig  4410.10.00  is  superseded  by  t:he  following: 


[Particle...:] 
"OF  Mood: 


<•4410.11. 00 


aio.i9.oo 


Uaferfooard,  including  oriented 

atrand  board 2.4X 


Other. 


2.4X 


Free  (A,CA,E,IL,     40% 

J  MX) 
Free  <a|ca,E,IL,     40X" 

J,NX) 


134. 


"4412 


4412 
4412 

4412 

ai2 

4412 


4412 
4412 

4412 

4412 
4412 


4412 


4412 


4412 
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Subheadlngs  4412.11  through  4412.99.90  are  superseded  by  the  following: 

[PlyMood, ...:] 

[Plywood...:] 

13  With  at  least  one  outer  ply  of 
tropical  wood  specified  in  subheading 

note  1  to  this  chapter:  ,,; 

Not  surface  covered,  or  aurfaee 
covered  with  a  clear  or 
tranaparent  aatertal  which  does 
not  obscure  the  grain,  texture 
or  aerkings  of  the  face  ply: 
13.05  With  a  face  ply  of  birch 

CBetula  spp.) 1.8X         Free  (A*,CA,E,    SOX 

IL,J,NX} 
13.25  With  a  face  ply  of  Spanish 

cedar  (Cedrela  spp.)  or 

walnut  (JuQlans  sup.) 8X  Free  (A*,CA,E,    40X 

1L,J,NX) 

13.30  Other 8X  Free  (A*,CA,E,    40X 

IL.J.iX) 

13.55  Other 8X  Free  (A*,CA,E,    40X 

IL,J,NX) 

14  other,  with  at  leest  one  outer  ply  of 
nonconiferous  wood: 

Not  surface  covered,  or  surf see 
covered  with  a  clear  or 
transparent  Mterial  which  does 
.,  not  obscure  the  grain,  texture 
or  narkings  of  the  face  ply: 
14.05  With  a  face  ply  of  birch 

(Betula  SCO.) 1.8X         Free  (A,CA,E,     SOX 

IL,J,NX) 
14.25  With  a  face  ply  of  Spanish 

cedar  (Cedrela  spp.)  or 

walnut  CJuglans  spp.) 6.8X         Free  (A*,CA,E,    40X 

IL,J,NX) 

14.30  other 8X  Free  (A*>CA,E,    40X 

IL,J,NX) 

14.55  Other 8X  Free  (A*,CA,E,    40X 

IL,J,NX) 
19  Other,  with  both  outer  plies  of 

coniferous  wood: 

Not  surface  covered,  or  surface 
covered  with  a  clear  or  ■  „ 

transparent  mterial  whic))  does 
not  obsctjre  the  grain,  texture 
or  Markings  of  the  face  ply: 
19.10  With  a  face  ply  of  Parana 

pine  (Araucaria 

anoustifolia) 3X  Free  (A*,E,IL,J,  40X 

NX) 
1X  (CA) 
19.30  With  a  face  ply  of  European 

red  Dine  (Pinus  silvestris)....  4.5X         Free  (A*,E,IL,J,  40X 

NX) 
IX  <CA) 

19.40  Other 15.2X  Free  (A*,E.IL,J,     40X 

NX) 
4X  (CA) 
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U12.19 

(eon.) 

U12.19.S0 


4412.22 

ai2.22.es 


[PlyiMBd,...:]   [con.] 

{plywood...:]   [can.] 

Other,  Mith  both  outor  plii 
confforou*  wood  (con.): 
Other 


U12.22.10 

U12.22.30 

U12.22.40 

U12.22.50 
U12.23.00 

U12.29 


U12.29.15 

U12.29.35 
U12.29.4S 
U12.29.SS 


of 


«.8X 


)thor,  with  vt  loMt  ent  outtr  ply  of 
wnconif  trout  wood: 

Mth  at  lont  on*  ply  of  tropical  Mood 
•paciffad  In  aubhaadiiw  note  1  to  this 
chapter : 

Containing  at  laaat  ona  layar  of 
-  particle  board.. 


2.4X 


Other: 

PlyMood: 

Not  aurface  cover ad,  or 
clear  aurface  ceyered 
with  a  clear  or 
tranaparant  aatarial 
- iwhich  doae  net  ehacurt 
the  frain,  texture  or 
■arkinta  of  the  face 
ply: 

With  a  face  ply  of 

Mrch 

(IfSijiS  app-) 


1.» 

tx 


Other. 


.Other. 


Other,  containing  at  leeat  ona  layer 
ef  perticle  beard... 


2.4X 
2.4X 


Other: 


Pl)Meed: 

Met  aurface  covered,  or 
aurface  cowered  with  e  el—r 
or  tranaparant  aatarial 
which  does  net  itaaeure  the 
frain,  tMture  or  aarlcinfa 
ef  the  face  ply; 

With  a  face  ply  ef 
birch  (ItfiiLi  ipp.) 


i.ax 


Other » 


Other. 


Other. 


2.4X 


Free  (E,IL,J) 
1.6X  (CA) 
5.6X  (MO 


Free  (A,CA,E, 
IL,J,NK) 


40X 


40X 


Free  (A,Ol,E, 
IL,J,M() 

sex 

Free  (A*,CA,E, 
IL,J,NK) 

40X 

Free  (A*,CA,E, 
IL.J,li() 

4«X 

Free  (A,CA,E, 
iL,J,M(> 

4ax 

Free  (A,CA,E. 
1L.J.M(} 

4ex 

Free  (A,CA,E,    SOX 
IL.J,li() 

Free  (A*,CA,E,    40X 
IL,J,n() 

Free  (A*,CA,E,    40X 
IL,J,NK> 

Fre»  (A,CA,E,    40X 

iL.j,n() 
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134.   (con.) 


[Plywood,...:]  [con.] 
Other: 
U12.^92  With  at  least  one  ply  of  tropical  wood 

specified  in  subheading  note  1  to  this 
chapter: 
U12.92.05  Containing  at  least  one  layer  of 

particle  board 2.4X 


ai2.92.10 


ai2.92.30 


U12.92.40 

U12.92.50 

U12.92.90 
U12. 93.00 

U12.99 


U12.99.15 


Other: 


Plywood: 

Not  aurface  covered,  or 
surface  covered  with  a 
clear  or  transparent 
Material  which  does  not 
obscure  the  grain, 
texture  or  aarkings  of 
the  face  ply: 

With  a  face  ply  of 

of  Parana  pine 

(Araucaria 

angustifolia) 3X 


With  a  face  ply  of 

European  red  pine 

(Pinus  sitvestris)...  4.5X 


Other 15.2X 

Other 6.8X 

Other 2.4X 

Other,  containing  at  least  one  layer 

of  particle  board 2.4X 


Other: 

Plywood: 

Not  surface  covered,  or 
surface  covered  with  a  deer 
or  trensparent  aaterial 
which  does  not  obacure  the 
grain,  texture  or  aarkings 
of  the  face  ply: 

With  a  face  ply  of 
Parana  pine  (Araucaria 
anaustifolia) 3X 


Free  (A,CA,E, 
IL,J,NX) 


40X 


Free  (A*,E,IL,J,   40X 

MX) 
IX  (CA) 


Free  (A,E,IL,J,   40X 

NX) 
n  (CA) 

Free  (A*,E,IL,J,   40X 

MX) 
4X  (CA) 

Free  (A,E,1L,J,   40X 

MX) 
1.6X  (CA) 

Free  (A,E,IL,J,   40X 

MX) 
0.8X  (CA) 


Free  (A,CA,E, 
1L,J,MX) 


40X 


Free  (A*,E,IL,J,   40X 

MX) 
IX  (CA) 
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134.      (con.: 


ai2.99 
(con.) 


CPly^Mod,...:]   [con.] 
OttMT  (con.): 

Other  (eon.): 


U12.99.S5 


ai2.99.45 


4412.99.55 


4412.99.95 


Plywood  (con.): 

Not  surface  covered,  or 

surface  covered  with  a  clear 

or  transparent  aaterial 

which  does  not  obscure  the 

grain,  texture  or  aarkings 

of  the  face  ply  (con.); 
With  a  face  ply  of 
Europeen  red  pine  (Pinus 
siivestris) 4.5X 


Other 15.2X 


Other. 


6.8X 


Other 2.4X 


Free  (A,E,IL,J,       40X 

MX) 
IX  (CA) 

Free  (A*,E,IL,J,     40X 

NX) 
4X  (CA) 

Fre«  (A,E,IL,J,       40X 

NX) 
1.6X  (CA) 

Free  (A,E,IL,J,       40V* 

NX) 
0.8X  (CA) 


Conforming  changes:  General  note  4(d)  is  modified  by  deleting  the  siibheading  and 
countries  referenced  in  Coltmn  A  below  and  by  inserting  in  numerical  sequence  the 
subheadings  and  countries  referenced  in  Column  B  below: 


jolumn  A 


4412.11. 

U12.11. 

U12.11.$0 

U12.12.^5 

U12.12.M 

U12.12.50 

U12.29.ftO 

U12.29.40 

U12.99.10 


U12.99, 


U> 


Indonesia 

Indonesia 

Indonesia 

Brazil 

Brazil; 

Brazil; 

Brazil; 

Brazil; 

Brazi I 

I 


Indonesia 
Indonesia 
Indonesia 
Indonesia 


ia 


Column  B 

U12.13.05 

Indones 

ia 

U12.13.25 

Brazil- 

Indonesia 

U12.13.30 

Brazil; 

Indonesia 

U12.13.55 

Brazil; 

Indonesia 

U12.14.2S 

Brazil 

U12.14.30 

Brazil- 

U12.14.55 

Brazil; 

Indonesia 

U12.22.30 

Brazil; 

Indonesia 

U12. 22.40 

Brazil; 

Indonesia 

U12.29.35 

Brazil- 

Indonesia 

U12.29.45 

Brazil; 

Indonesia 

U12.92.10 

Brazil 

U12.92.40 

indones 

ia 

U12.99.15 

Brazil 

U12.99.45 

Indones 

ia 

135.  The 
expression 
wood;  pallet 


article 


description  of  heading  4415  is  modified  by  deleting  the 
load  boards,  of  wood:"  and  inserting  the  expression  "load  boards,  of 
collars  of  wood:"  in  lieu  thereof. 


136.   The  aitticle 
expression 
collars : "  iii 


UMI 


description  of  subheading  4415.20  is  modified  by  deleting  the 
load  boards:"  and  inserting  the  expression  "load  boards;  pallet 
lieu  thereof. 
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137.  Note  1  to  chapter  46  is  modified  by  deleting  the  expression  "strips  of 
other  vegetable  material  (for  exmaple,  raffia,  narrow  leaves  or  strips  cut  from 
broad  leaves)  or  bark,"  and  inserting  the  expression  "strips  of  other  vegetable 
material  (for  example,  strips  of  bark,  narrow  leaves  and  raffia  or  other  strips 
obtained  from  broad  leaves),"  in  lieu  thereof. 

138.  The  title  of  section  X  is  modified  by  deleting  the  expression  "WASTE  AND 
SCRAP  OF  PAPER  OR  PAPERBOARD"  and  inserting  the  expression  "RECOVERED  (WASTE  AND 
SCRAP)  PAPER  OR  PAPERBOARD"  in  lieu  thereof. 

139.  The  title  of  chapter  47  is  modified  by  deleting  the  expression  "WASTE  AND 
SCRAP  OF  PAPER  OR  PAPERBOARD"  and  inserting  the  expression  "RECOVERED  (WASTE  AND 
SCRAP)  PAPER  OR  PAPERBOARD"  in  lieu  thereof . 

140(a) .   The  article  description  of  heading  4706  is  superseded  by  the  following: 

■Pulps  of  fibers  derived  froai  recovered  (waste  and  scrap)  paper  or  paperboerd  or  of  other  fibrous 
cellulosic  Material:" 


"4706.20.00 


(b).     The  following  new  subheading  is  inserted  in  niimerical  order: 

tPulps...:] 

Pulps  of  fibers  derived  froai  recovered 

(waste  and  scrap)  paper  or  paperboerd Free  .  Free" 

141(a).      The  article  description  of  heading  4707   is  modified  to  read  as  follows: 

"Recovered  (waste  and  scrap)  paper  and  paperboerd;" 

(b).     The  article  description  of  subheading  4707.10  is  modified  to  read  as 
follows : 

Unbleached  kraft  paper  or  paperboerd  or  corrugated  paper  or  paperboerd". 

(c) .     The  article  description  of  subheading  4707 . 20  is  modified  by  deleting 
"Of  other"  and  by  inserting  in  lieu  thereof  "Other" ,   and  the  article  description 
of  subheading  4707.30  is  modified  by  deleting  "Of  paper"  and  by  inserting  in  lieu 
thereof  "Paper". 

142.  Subdivisions   (f)   throu^  (o)   of  note  1  to  chapter  48  are  redesignated  as 
(g)   through  (p),   respectively,   and  the  following  new  subdivision  (f)   is  inserted 
in  alphabetical  order: 

"(f)    Paper  iapregnated  with  diagnostic  or  laboratory  reagents  (heading  3822);" 

143.  Note  2  to  chapter  48  is  modified  by  deleting  the  expression  ",   for  example, 
by  coatii\g  or  impregnation" . 

144.  Note  3  to  chapter  48   is  modified  to  read  as  follows: 

"3.      In  this  chapter,  the  expression  "newsprint"  wans  uncoated  paper  of  a  kind  used  for  the  printing 
of  newspapers,  of  which  not  less  then  65  percent  by  weight  of  the  total  fiber  content  consists  of 
wood  fibers  obtained  by  a  nechanical  or  chesti-aechanical  process,  uisized  or  very  li^tly  sized, 
having  a  surface  roi«hness  Parker  Print  Surf  (1  NPa)  on  each  side  ^ceeding  2.5  aicroneters 
(■icrons),  weighing  not  less  than  40  9/»    and  not  sere  than  65  g/«  ." 


UMI 
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145(a).  Not|  4  to  chapter  48  is  nodified  by  deleting  the  sentence  reading  '* 
Brightness  i$  to  be  measured  by  the  Elrepho,  6E  or  axiy  equivalent  internationally 
recognized  brightness  testing  nethod. "  and  by  deleting  the.  "*"  synbol  wherever  it 
appears  in  such  note. 


sue 


(b) .  Smc%   note  4  to  chapter  48  is  further  nodified  by  deleting  the  expression 
"2.5  kPa/g/«^"  at  each  appearance  and  by  inserting  the  expression  *2.5  kPaam^/g" 
in  lieu  thereof . 


146. 


Note  6 
■6 


to  chapter  48  is  nodified  to  read  as  follows: 


Exempt  Mhcrt  tlw  t*nw  of  the  h^edingi  ottMnnM  raquir*,  pep*r,  papcrboard,  caUulos*  wadding  and 

of  calluloaa  fibtrs  anawarlng  to  a  daacription  fn  ttio  or  aorc  of  the  haadlnga  4801  to  4811 
ara  to  ba  claaslflad  uidar  that  ana  of  such  haadinga  Hhich  occur*  laat  in  nuwrical  ordar  in  the 
tariff  sehadula." 


147.  Note  7 
•7.  (A) 


(8) 


to  chapter  48  is  nodified  to  read  as  follows: 


Naadifva  4801.  4802,  4804  to  4808  and  481i^pp(y  flnly.to 
and  Miha  of  ealUiloao  fibara: 


,  papartioardr  eattuloa*  Hadding 


(a)  In  atripa  or  rolls  of  a  Mideb  axcaadin^  15  oa;  or 


(b)  In  ractangular  (ineludino  squara)  ahaats  with 
axcaadinf  15  em  in  tha  unfoldad  state. 


sid»  axcaeding  36  ca  and  tha  other  side 


Excapt  that  hand  aadi  paper  and  paper  beard  in  any  aiz*  or  ahapa  i 
all  its  advaa  dodclad  rMsins  eiassifiad.  subject  to  tha  pravisi« 
4802. 


waddir«  and 


linia  4803  and  4809  apply  only  to  paper,  cellul 
(a)    In  strips  or  rolls  of  a  width  exceeding  36  ca; 


■dr  directly  and  having 
of  note  6,  in  heading 


of  calluloaa  fibara: 


(b)    In  rectanguler  (including  aquare)  ahaats  with  ona  side  exceeding  36  ca  and  the  ether  side 
wcceding  15  ca  in  tha  unfoldad  state." 

148.  Sxibdivision  (a)  of  subheading  note  2  to  chapter  48  is  nodified  by  deleting 
the  expression  "S8"  and  inserting  the  expression  "3.7  kPa«n^/g"   in  lieu  thereof. 

149.  Subheading  note  3  to  chapter  48  is  nodified  by  deleting  the  expression  "20 
kgf"  and  inserting  the  expressimn  "196  newtens"  in  lieu  tiiereof . 

150..    Subheading  note  4  to  chapter  48  is  nodified  by  deleting  the  expresaion  "15" 
and  inserting  the  expression  "1.47  kPa«a^/g"  in  lieu  ttmrmot. 


^^ 


151.     The  article  description  of  heading  4803.00  is  nodified  to  read. as  follows: 

"Toilet  air  facial  tisaua  stock,  tonal  or  napkin  stack  and  siailar  paper  of  a  kind  used  far  houaaheld  or 
sanitary  purpeaea,  callulaee  wadding  and  wriw  af  calluleea  fibers,  whether  ar  net  craped,  crinkled, 
i,  perforated,  aurface*eeleretf,  awrfaca  decaretea  er  printed,  in  ralla  ar  ahaeta:" 


152..    The  article  description  of  heading  4805  is  nodified  to  read  as  follows: 

than  aa^ 


■Other  urieeated  paper  and  paper  board,  in  rolls  or  sheets,  net  further  worked  or 
rified  in  note  2  to  this  chapter:" 
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153.  Subheadings  4807.91.00  (and  the  superior  text  thereto  reading  'Other:")  and 
4807.99  through  4807.99.40  are  superseded  by  the  following:        / 

tCcaposita...:]  / 

"4807.90        Other: 

4807.90.10         Straw  paper  and  paperboard,  whether  or  ' 

not  covered  with  paper  other  than 

straw  paper 2.2X         Free  (A,CA,E,    30X 

IL.J,NX) 
Other: 

4807.90.20  Cloth- lined  or  reinforced  peper 1.9X  Free  (A,CA,E,  22.5X 

IL,J,NX) 
4807.90.40  Other Free  30X" 

154.  The  article  description  of  heading  4808  is  modified  to  read  as  follows: 

"Paper  and  paperboard,  corrugated  (with  or  without  glued  flat  surface  sheets),  creped,  crinkled, 
eabossed  or  perforated,   in  rolls  or  sheets,  other  than  paper  of  the  kind  described  in  heading  4803:" 

155.  The  article  description  of  heading  4809  is  modified  to  read  as  follows: 

"Carbon  paper,  self -copy  peper  and  other  copying  or  transfer  papers  (including  coeted  or  iapregnated 
peper  for  duplicator  stencils  or  offset  plates),  whether  or  not  printed,  in  rolls  or  sheets:" 

156.  The  article  description  of  heading  4811  is  modified  to  read  as  follows: 

"Paper,  paperboard,  cellulose  wadding  and  weba  of  cellulose  fibers,  coated,  iapregnated,  covered, 
surface-colored,  surface-decorated  or  printed,  in  rolls  or  sheets,  other  than  goods  of  the  kind 
described  in  heading  4803,  4809  or  4810:" 

157.  The  article  description  of  heading  4818  is  modified  to  read  as  follows: 

"Toilet  peper  and  siailar  paper,  cellulose  wadding  or  webs  of  cellulose  fibers,  of  a  kind  used  for 
household  or  sanitary  purposes,  in  rolls  of  a  width  not  exceeding  36  ca,  or  cut  to  size  or  shape; 
handkerchiefs,  cleansit^  tissues,  towels,  tablecloths,  table  napkins,  diapers,  taapons,  bed  sheets  and 
siailar  household,  sanitary  or  hospital  articles,  articles  of  apparel  and  clothing  accessories,  of 
Oeper  pulp,  peper,  cellulose  wadding  or  webs  of  cellulose  fibers:" 

158(a).     Subheading  4823.30.00  is  deleted. 

(b).     The  following  new  subheading  4823.90.30  is  inserted  in  numerical  order: 

[Other...:]  - 

[Other:] 

[Other:] 
"48Z3.90.30  Cards,  not  punched,  for 

punchcard  Machines,  whether  or 

not  in  strips 3.1X  Free  (A,CA,E,  30X" 

IL,J,MX) 

159(a).     Subdivision  (e)   of  note  1  to  section  XI  is  superseded  by  the  follo%ring: 

"(e)   Articles  of  heading  3005  or  3006  (for  exaaple,  wadding,  gauze,  bondages  and  siailar  articles  for 
aedical,  surgical,  dental  or  veterinary  purposes,  sterile  surgical  suture  aeterials);  yam  used  to 
clean  between  the  teeth,  in  individual  retail  packages  (dental  floss),  of  heading  3306;" 

(b) .     Sxibdlvlsion  (s)   of  note  1  to  section  XI  is  modified  by  deleting  the  word 
"or". 
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159.      (con.) 

(c).      Siilidlvision  (t)   of  note  1  to  section  XI  is  nodlfied  by  deleting  the 
period  (".*)|  at  the  end  thereof  and  Inserting  a  semicolon  (";")    in  lieu  thereof. 

(d).      The 
inserted  in 

folloving  new  stibdlvisions   (u)   and  (v)   of  note  1  to  section  XI  are 
alphabetical  sequence: 

"(u)  An 

icln  of  chapter  96  (for  exaaplc,  brushes,  travel  sets  for  sewing,  slide  fasteners  and 
twriter  ribbons);  or" 

' 

(V)  Articles  of  chapter  97.* 
160.      Subdivjislon  (b)   of  note  5  to  section  XI  is  modified  to  read  as  follows: 
"(b)  Dnsead  for  use  as  sewing  thread;  and" 
Sxibdivision  (f)   of  note  7  to  section  XI  is  modified  to  read  as  follows: 


161. 


"(f)   Knittad  or  crochetad  to  shape,  whether  presented  as  separate  itaas  or  in  the  for*  of  a  nuriier  of 
it«BS  in  the  ler«th.> 


162.     Note  8 


to  section  XI  is  modified  to  read  as  follows: 


"8.     For  the  purposes  of  chapters  50  to  60: 

(a]    Chapters  SO  to  55  and  60  and,  except  where^  the  context  otherwise  requires,  chapters  56  to  59 
do  not  apply  to  goods  aade  tfi  within  the  Meaning  of  note  7  above;  and 


(b)    Chapters  50  to  55  and  60  do  not  apply  to  goods  of  chapters  56  to  59." 

163.  Note  13  to  section  XI   is  modified  by  inserting  the  following  new  final 
sentence : 

"For  the  purposes  of  this  note,  the  expression  "textile  aanaents"  neans  ganwnts  of  headings  6101  to 
6114 
and  headir«s  6201  to  6211." 

164.  Subdivjislon  (B)(c)   of  subheading  note  2  to  section  XI  is  modified  to  read 
as  follows: 

"(e)    In  Ithe  case  of  eabroidery  of  heading  5810  and  goods  thereof,  only  the  ground  fabric  shall  be  taken 
intB  account.    However,  aafcroidery  without  visible  ground,  and  goods  thereof,  shall  be  classified 
win  reference  to  the  sebroidering  threads  alone." 


165.      Note  1 


to  chapter  52   is  modified  to  read  as  follows: 


"For  theipurpoees  of  st^headings  5209.42  and  5211.42,  the  expression  "denie"  aeans  fabrics  of  yams  of 
differcijit  colors,  of  3-thread  or  4-thread  twill,  including  broken  twill,  warp  faced,  the  warp  yams  of 


which  afe  of  one  and  the  saae  color  and  the  weft  yams  of  which  are  unbleached,  bleached,  dyed  grey  or 
colored^ a  lighter  shade  of  the  color  of  the  warp  yams." 

Conforming  change:     The  title  "Note"   is  deleted  and  the  title   "Sxibheading  Note" 
is  Inserted  in  lieu  thereof. 
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166.  Subheading  5205.25.00  is  superseded  by  the  following: 

[Cotton...:] 

[Single...:] 
"5205.26.00         Measuring  less  than  125  decitex  but 

not  less  than  106.38  decitex 
(exceeding  80  netric  maber  but 

not  exceeding  94  Metric  raaber) 12X  Free  (ID       34.1X 

2.4X  (CA) 
6.3X  (NX) 

5205.27.00  Measuring  less  than  106.38  decitex 

but  not  less  than  83.33  decitex 
(exceeding  94  netric  mnber  but 

not  exceeding  120  Metric  nuifcer) 12X  Free  (ID  34. IX 

2.4X  (CA) 
6.3X  (NX) 

5205.28.00  Neasurir«  less  than  83.33  decitex 

(exceeding  120  Metric  nuiter) 12X  Free  (ID  34.1V 

2.4X  (CA) 
6.3X  (NX) 

167.  Subheading  5205.45.00  is  superseded  by  the  following: 

[Cotton...:]  , 

[Multiple...:] 
"5205.46.00  Measuring  per  single  yam  less  than 

125  decitex  but  not  less  than  106.38 
decitex  (exceeding  80  Metric  mater 

but  not  exceedir«  94  Metric  ntater) 12X  Free  (ID  34.1X 

2.4X  (CA) 
6.3X  (MX) 

5205.47.00         Measuring  per  single  yam  less  than 

106.38  decitex  but  not  less  than  83.33 

decitex  (exceeding  94  Metric  raaber 

but  not  exceedir«  120  Metric  nuaberi 12X  Free  (ID       34.1X 

2.4X  (CA) 
6.3X  (MX) 

5205.48.00  Measuring  per  single  yam  less  than 

83.33  decitex  (exceeding  120  Metric 

nuriwr) 12X  Free  (ID  34. IX" 

2.4X  (CA) 
6.3X  (MX) 

168.  The  article  description  of  subheading  5209.42.00  is  modified  by  deleting 
the  expression  "Blue  denim"  and  inserting  the  word  "Denim"  in  lieu  thereof. 

169.  The  article  description  of  subheading  5211.42.00  is  modified  by  deleting 
the  expression  "Blue  denim"  and  inserting  the  word  "Denim"  in  lieu  thereof. 


64897 


UMI 
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170.      Subhea^ngs  5407.60  through  5407.60.99  are  superseded  by  the  following: 

■Other  woven  fabrfes,  centafnlns  85  percent 
or  sore  by  Height  of  polyester  fUaMott: 
5407.61  Containlns  8S  percent  or  aore  fay 

weight  of  non-textured  polyester 
filannts: 

Dyed,  aeesuring  lets  than  77  ca 
in  width  or  less  than  77  as 
between  selvages,  the  thread 
count  of  which  per  as  (treeting 
■iltiple  (folded)  or  cabled 
yams  ss  single  threads)  is  over 
69  but  not  over  142  in  the  warp 
and  wr  31  but  net  over  71  in 
ttMfillir«: 
5407.61.11  Mwlly  of  polyester,  of 

single  yams  Mesuring  not 
less  than  75  daeitex  but 
net  aore  than  80  decitm, 
haviiv  24  filaMnts  per 
yam  and  with  a  twist  of 
900  or  asrc  turns  par 
■star 
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170.      (con.) 


5407.61.19 


5407.61.21 


S407.61.29 


UMI 


[Woven...:] 

Other  woven  fabrics,  containing  85  percent 

or  aore  by  weight  of  polyester 

filaasnts  (con.): 

5407.61 

Containing  85  percent  or  aore  by 

(con.) 

weight  of  non- textured  polyester 
filanents  (con.): 
other: 

5407.61 

91 

Uholly  of  polyester,  of 

single  yams  measuring  not 
less  than  75  dccitex  but 
not  aore  than  80  decitex, 
having  24  filaaents  per 
yam  and  with  a  twist  of 
900  or  aore  turns  per  aeter.. 


16.6X 


2S.3«/lcg* 

Free  (ID 

24.3*/kg  * 

21 .6X 

4.«e/ki-» 
4.5X  (CA) 
10.K  (MO 

81X 

Z3.3«/lcg  * 

Free  (ID 

24.3s/kg  1^ 

21 .6X 

4.i«Ai  ♦ 
4.5X  (CA) 
ie.tX  (MO 

•IX 

.Of  yams  of  different  celers,  the 
thread  cewit  of  which  per  ca 
(treating  aultiple  (folded)  or 
cabled  yams  as  single  threads) 
is  ever  69  hut  net  m/tr  142  in 
the  warp  and  over  31  but  not  ever 
71  in  the  fillii«: 

Uhelly  of  polyester,  of 
single  yams  asasuring  not 
less  than  75  decitex  hut 
net  -aere  than  80  decitex, 
having  24  f  iisaants  per 
—  yam  and  with  •  twist  of 
turns  per 


5407.61.99 


5407.69 
5407.69.10 


5407.69.20 


5407.69.30 


21.9cA|-» 
20.3X 


2I.3X 


Free  (ID 
4.ts/kg  ♦ 
4.5X  (CA) 
10.6X  (MO 

Free  (ID 
4.8s/icg  * 
4.5X  (CA) 
18.6X  (MO 


24.3<Ag  ♦ 
•IX 


24.3</kg4- 
•IX 


5407.69.40 


5407.69.90 


Other 16.6X 

other: 

Unbleached  or  bleeched 16.6X 

Dyed 16.6X 


Of  yams  of  different  colors: 
The  thread  count  of  which 
per  ca  (treating  aultiple 
(folded)  or  cabled  yams  as 
single  threads)  is  over  69 
but  not  over  142  in  the  werp 
and  over  31  but  not  over  71 

inthefilliiv 19.4e/kg  « 

18X 

other 15.3X 

Printed 16.6X 

v. 


Free  (ID 
3.4X  (CA) 
8.4X  (NX) 

Free  (ID 
3.4X  (CA) 
8.4X  (WO 

Free  (ID 
3.4X  (CA) 
8.4X  (NX) 

Free  (ID 
3.4X  (CA) 
8.4X  (NX) 


81X 


81X 


81X 


81X 


Free  (ID 
4.8«/lcg  ♦ 
4.5X  (CA) 
10.6X  (NX) 

24.3t/kg  * 
81X 

Free  (ID 
3.4X  (CA) 
8.4X  (NX) 

81X 

Free  (ID 

3.4X  (CA) 
8.4X  (NX) 

81X- 
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171.     Headii^;  5603.00  and  subheadings  5603.00.10  through  5603.00.00  are 
sxiperseded  by  the  following: 


"5603 

5603.11.00 
5603.12.00 

5603.13.00 


5603.14 
5603.U.30 


5603.14.90 


5603.91.00 


5603.92.00 


5603.93.00 


5603.94 
5603.94.10 


5603.94.30 


5603.94.90 


NonMowns,  Mh«ther  or  not  impregnated,  coated, 
covered  or  Iminatad: 

Of  aan-aade  filiMnts: 

Weighing  not  aore  than  25  g/a 7.5X 


Weighing  aore  than  25  g/a    but  not 

aore  than  70  g/a 7.5X 


2 

Weighing  aore  than  70  g/a  but  not 
aore  then  150  g/a 


7.5X 


Weighing  aore  than  150  g/a  : 

Laainated  fabrics 9.6X 


Oth«- 7.5X 


OttMr: 


Weighing  not  aore  than  25  g/a' 7.5X 


Weighing  aore  than  25  g/a  but  not 

aore  than  70' g/a 7.5X 


Weighing  aore  than  70  g/a  but  not 

aore  than  150  g/a^ 7.5X 


Weighing  aore  than  150  g/a': 

Floor  covering  underlays 2.7X 


Other: 

Lam'nated  fabrics 9.6X 


Other 7.5X 


Free  (B,IL) 
2.5X  (CA) 
6.5X  (tK) 

Free  (B.IL) 
2.5X  (CA) 
6.5X  (NX) 

Free  (B.IL) 
2.SX  (CA) 
6.5X  (NX) 

Free  (ID 
3.2X  (CA) 
8X  (NX) 

Free  (B.IL) 
2.5X  (CA) 
6.5X  (»() 

Free  (B,IL) 
2.5X  (CA) 
6.5X  (NX) 


Free  (B.IL) 
2.5X  (CA) 
6.5X  (NX) 

Free  (B.IL) 
2.5X  (CA) 
6.5X  (NX) 

Free  (B.IL) 
0.6X  (CA) 
1.9X  (NX) 

Free  (ID 
3.2X  (CA) 
8X  (NX) 

Free  (B.IL) 
2.5X  (CA) 
6.5X  (NX) 


74X 


74X 


74X 


83.5X 


74X 


74X 


74X 


74X 


40X 


83.5X 


74X" 


172.      The  artiicle  description  of  heading  5804  is  modified  by  deleting  the 
expression  "in  motifs:"  and  inserting  the  expression  "in  motifs,   other  than 
fabrics  of  heading  6002:"   in  lieu  thereof. 
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173.  Note  4  to  chapter  59  is  modified  by  inserting  the  word  "and"  after  the 
semicolon  in  subdivision  (b) ;   replacing  ";   and"  in  subdivision  (c)  with  a  period; 
deleting  svibdivision  (d) ;    and  inserting  the  following  new  second  paragraph  after 
sxjbdivision  (c)   and  appearing  at  the  same  indentation  level  as  that  subdivision 
designation: 

"This  heading  does  not.  however,  apply  to  plates,  sheets  or  strip  of  cellular  rubber,  cenfcined  with 
textile  fabric,  where  the  textile  fabric  is  present  aerely  for  reinforcing  purposes  (chapter  40).  or 
textile  products  of  heeding  5811." 

174.  Sxibdivislon  (a)(i)  of  note  7  to  chapter  59  is  modified  to  read  as  follows: 

"({)    Textile  fabrics,  felt  and  felt-lined  woven  fabrics,  coated,  covered  or  laainated  with  rubber, 
leather  or  other  aaterial.  of  a  kind  used  for  card  clothing,  and  siailar  fabrics  of  a  kind  used 
for  other  technical  pw^wses.  including  narrow  fabrics  aade  of  velvet  iapregnated  with  rt±ber,  for 
covering  weaving  spindles  (weaving  beaas);" 


175.  The  article  description  of  heading  5910.00  is  modified  to  read  as  follows: 

"Transaission  or  conveyor  belts  or  belting,  of  textile  aaterial.  whether  or  not  iapregnated.  coated, 
covered  or  laainated  with  plastics,  or  reinforced  with  aetal  or  other  aaterial:" 

176.  The  £u:ticle  description  of  subheading  5911.10  is  modified  to  read  as 
follows: 

,    "Textile  fabrics,  felt  and  felt-lined  woven  fabrics,  coated,  covered  or  laiinated  with  rubber,  leather 
or  other  aaterial.  of  a  kind  used  for  card  clothing,  and  siailar  fabrics  of  a  kind  used  for  other 
technical  purposes,  including  narrow  fabrics  aade  of  velvet  impregnated  with  rubber,  for  covering 
weaving  spindles  (weaving  beaas):" 


177.     Subdivision  (a)   of  note  3  to  chapter  61  is  modified  to  read  as  follows: 

ip,  in  respect  of 


"(a)  The  tera  "suit"  aeans  a  set  of  garaents  cayosed  of  two  or  three  pieces 
their  outer  surface,  in  identical  fabric  and  eoaprising: 

one  suit  coat  or  jacket  the  outer  shell  of  which,  exclusive  of  sleeves,  consists  of  four  or 
aore  panels,  designed  to  cover  the  upper  part  of  the  body,  possibly  with  a  tailored  waistcoat 
in  addition  whose  front  is  aade  froa  the  saae  fabric  as  the  outer  surface  of  the  other 
ccaponents  of  the  set  and  whose  back  is  aade  frea  the  saae  fabric  as  the  lining  of  the  suit 
coat  or  jacket;  and 

one  garaent  designed  to  cover  the  lower  part  of  the  body  and  consisting  of  trousers,  breeches 
dr  shorts  (other  than  swiawear),  a  skirt  or  a  divided  skirt,  having  neither  braces  nor  bibs. 


All  of  the  ccaponents  of  a  "suit"  aust  be  of  the  saae  fabric  construction,  color  and  composition; 
they  aust  also  be  of  the  saae  style  and  of  corresponding  or  coapetible  size.  However,  these 
components  may  have  piping  (a  strip  of  fabric  sewn  into  the  seaa)  in  a  different  fabric. 

If  several  separate  coaponents  to  cover  the  lower  part  of  the  body  are  presented  together  (for 
example,  two  pairs  of  trousers  or  trousers  and  shorts,  or  a  skirt  or  divided  skirt  and  trousers), 
the  constituent  lower  pert  shall  be  one  pair  of  trousers  or,  in  the  case  of  woacn's  or  girls' 
suits,  the  skirt  or  divided  skirt,  the  other  garaents  being  considered  seperately. 


S4902 


Fediral 


UMI 


Register  /  Vol.  60,  No.  241  /  Friday,  December  15,  1995  /  Presidential  Documents 


Annex  II   (con.) 
-49- 


177.     (con.b: 


ttra  "•uff  inelddM  th*  f 61  lowing  Mtt  of  garaents,  whother  or  not  they  fulfill  all  th*  above 

conditions: 

■oming  dress,  coaprislng  a  plain  Jacket  (cutatiay)  with  rounded  tails  hanging  well  down  at  the 
back  and  striped  trousers; 


178 .  Notes 


evening  dress  (tailcoat),  generally  aade  of  black  fabric,  the  jacket  of  which  is  relatively 
short  at  the  front,  does  not  close  and  has  narrow  skirts  cut  in  at  the  hips  and  hanging  down 
behind; 

dinner  Jacket  suits,  in  which  the  Jacket  is  siailar  in  style  to  an  ordinary  Jacket  (though 
perhaps  revealing  aore  of  the  shirt  front),  but  has  shiny  silk  or  iaitation  silk  lapels." 


5  through  9  ti  chapter  61  are  redesignated  as  notes  6  through  10, 
respectively,  and  the  following  new  note  5  is  inserted: 

"5.  Needing  6109  does  not  cover  garaents  with  a  drawstring,  ribbed  waistband  or  other 

tightening  at  the  bottoa  of  the  garaent." 

i 

179.     Subheading  6115.12.00  is  superseded  by  the  following: 


■6115.12 
611S. 12.10 


6115.12.20 


[Pa4ty...:] 

[Panty. . . :] 

Of  synthetic  fibers,  aeasuring  per 
single  yam  67  decitex  or  aore: 
Surgical  penty  hose  with 
graduated  coapression  for 
orthopedic  treataant 3.5X 


Other 16.6X 


Free  (A,E,IL,J,       40X 

NX) 
1.1X  (CA) 

Free  (ID  72X 

3.4X  (CA) 
8.4X  (NX) 


180.     Subheadings  6115.19.10  and  6115.19.90  are  superseded  by  the  following: 


IPafty...:] 

[Panty...:] 

[Of  other. 


■6115.19.20 


6115.19.40 


6115.19.80 


:] 


Surgical  panty  hose  with 

greduated  coapression  for 

orthopedic  treataent 3.SX 


Other: 


Containing  70  percent  of 

aore  by  weight  of  silk  or 

silk  waste U.1X 


other 16.8X 


Free  (A,E,IL,J,       40X 

NX) 
1.1X  (CA) 


Free  (E,IL,J>  90X 

3.4X  (CA) 
8.4X  (NX) 

Free  (E*,IL)  90X" 

3.4X  (CA) 
8.4X  (NX) 
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181.  Subheadings  6115.92.10  and  6115.92.20  are  superseded  by  the  following: 

[Panty...:] 
[Other:] 

[Of  cotton:] 
"6115.92.30  Surgical  stockings  with 

graduated  coapression  for 

orthopedic  treataent 3.5X         Free  (A,E,IL.J,   40X 

NX) 
1.1X  (CA) 

other: 

6115.92.60  Containir«  lace  or  net 18X  Free  (ID       90X 

4X  (CA) 
9.6X  (NX) 

6115.92.90  .    other 14.2X         Free  (ID       SIX" 

2.8X  (CA) 
7.3X  (NX) 

182.  Subheadings  6115.93.10,  6115.93.15  and  6115.93.20  are  superseded  by  the 
following: 

[Panty...:] 
[Other:] 

[Of  synthetic  fibersr] 
"6115.93.30  Surgical  stockings  with 

graduated  coapression  for 

orthopedic  treataant 3.SX         Free  (A.E.IL.J.   «0X 

NX) 
I.IX  (CA) 

Other: 

6115.93.60  Containirw  lace  or  net 19. 8X        Free  (ID       90X 

4X  (CA) 
9.6X  (NX) 

6115.93.90  Other 15. 3X        Free  (ID       51X" 

3. IX  (CA) 

7.8X  (NX)  I 

Conforming  change:     The  article  description  of  sxibheading  9905.90.09  is  modified 
by  deleting  the  expression  "sxibheading  9021.19"  and  inserting  the  expression 
"subheading  6115.12.10,    6115.19.20,   6115.92.30,   6115.93.30  or  9021.19"   in  lieu 
thereof. 

183.  The  article  description  of  subheading  6116.10  is  modified  to  read  as 
follows : 

■lepregnated,  coated  or  covered  with  plastics  or  rubber:* 

184.  Subdivision  (a)   of  note  3  to  chapter  62  is  modified  to  read  as  follows: 

"(a)   The  tera  "suit"  aearis  a  set  of  garaents  coapoaed  of  two  or  three  pieces  aede  if>,  in  respect  of 
their  outer  surface,  in  identical  febric  and  coaprising: 

one  suit  coat  or  jacket  the  outer  shell  of  which,  exclusive  of  sleeves,  consists  of  four  or 
aore  penels,  designed  to  cover  the  upper  pert  of  the  body,  possibly  with  a  tailored  waistcoat 
in  addition  whose  front  is  aade  froa  the  saae  fabric  as  the  outer  surface  of  the  other 
coaponents  of  the  set  and  whose  back  is  aade  froa  the  saae  fabric  as  the  lining  of  the  suit 
cost  or  jacket;  and 

one  garaent  designed  to  cover  the  lower  part  of  the  body  and  consisting  of  trousers,  breeches 
or  shorts  (other  than  swiawear),  a  skirt  or  a  divided  skirt,  having  neither  braces  nor  bibs. 


UMI 
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184. 

(con.) 

'      ■     " 

All 

of  the  empentnf  of  a  "suit"  aust  be  of  the  tm»  fabric  eonstnjetfon,  color  and  e«i 

iposition; 

they  Must  also  be  of  the  aaae  style  and  of  corresponding  or  compatible  size.    However,  these 
coaponents  aay  have  piping  (a  strip  of  fabric  sewn  into  the  seen)  in  a  different  fabric. 

If  4«veral  separate  coaponents  to  cover  the  lower  part  of  the  body  are  presented  together  (for 
cxairiple,  two  pairs  of  trousers  or  trousers  and  shorts,  or  a  skirt  or  divided  skirt  and  trousers), 
the  censtituant  lower  part  shall  be  one  pair  of  trousers  or,  in  the  case  of  woaan's  or  girls' 
suitls,  the  skirt  or  divided  skirt,  the  other  ganaents  being  considered  separately. 


The 


comitlens: 


185. 


tens  "suit"  Includes  the  following  sets  of  ganaents,  whether  or  not  they  fulfill  all  the  above 


■oming  dress,  coaprlsing  a  plain  jacket  (cutaway)  with  romled  tails  hanging  .well  down  at  the 
back  and  striped  trousers; 


"6305.32.00 
6305.33.00 


evening  dress  (tailcoat),  generally  aade  of  black  fabric,  the  jacket  of  which  Is  relatively 
short  at  the  front,  does  not  close  and  has  narrow  skirts  cut  in  at  the  hips  and  hanging  down 
behind; 

dinner  jacket  suits.  In  which  the  jacket  is  siailar  In  style  to  an  ordinary  jacket  (though 
perhaps  revealing  nore  of  the  shirt  front),  but  has  shiny  silk  or  iaitation  silk  lapels." 

Subheading  6305.31.00  is  superseded  by  the  following: 

[Sacki...:] 

tOf  aan-aade...:] 

Flexible  interaediate  bulk  containers 9.3X 


Other,  of  polyethylene  or  polypropylene 

strip  or  the  like 9.3X 


Free  (ID 
1.9X  (CA) 
S.1X  (MX) 

Free  (ID 
1.9X  (CA) 
5. IX  (POO 


103X 


lOSV 


186(a).      Sub< ivision  (a)   of  note  1  to  chapter  64  is  modified  to  read  as  follows: 

"(a)   Disposable  foot  or  shoe  coverings  of  fUasy  aaterial  (for  exaaple,  paper,  sheeting  of  plastics) 
without  applied  soles.     These  products  are  classified  according  to  their  constituent  aaterial;" 

(b) .  Subaivisions  (b)  through  (e)  of  note  1  to  chapter  64  are  redesignated  as 
subdivisions  (c)  through  (f ) ,  respectively,  and  the  following  new  subdivision  (b) 
is  inserted: 

"(b)    Footwear  of  textile  aaterial,  without  an  outer  sole  glued,  sewn  or  otherwise  affixed  or  applied  to 
the  i^^per  (section  XI);" 


187.     Note  2 


to  chapter  64  is  modified  to  read  as  follows; 


■2.      For  (the  purposes  of  heading  6406,  the  tera  "parts"  does  not  include  pegs,  protectors,  eyelets, 

hootqe,  buckles,  omaaents.  braid,   laces,  poapons  or  other  trimings  (which  are  to  be  classified  in 
theib*  appropriate  headings)  or  buttons  or  other  goods  of  headif«  9606." 


188. 


Note   3 

"3.      For 
(a) 

(b) 


to  chapter  64  is  modified  to  read  as  follows: 
the  purposes  of  this  chapter: 

The  teras  "rubber"  and  "plastics"- Include  woven  fabrics  or  other  textile  products  with  an 
external  layer  of  rtiiber  or  plastics  being  visible  to  the  naked  eye;  for  the  purpose  of  this 
provision,  no  account  should  be  taken  of  any  resulting  change  of  color;  and 

The  tera  "leather"  refers  to  the  goods  of^eadings  410*  to  4109." 
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189(a).   Subheading  note  1  to  chapter  64  is  aodified  by  deleting  the  expressions 
"6402.11"  and  "6403.11"  and  8\d)stituting  the  expressions  "6402.12"  and  "6403.12", 
respectively,  in  lieu. thereof . 

(b) .   Subdivision  (b)  of  such  sxibheading  note  1  is  aodif led  by  inserting  the 
expression  "snowboard  boots,"  after  the  expression  "cross-country  ski  footwear,". 

190.  The  article  descriptimi  of  subheading  6401.92.30  is  Mdified  to  read  as 
follows : 


•Ski -beets  and 
191.  Sxdsheading  6402.11.00  is  superseded  by  the  following: 


[Other...:] 

[Sports...:] 
"Mtt.  12.00  Ski -beets,  croas-cewitry  aki  feetwaar 

beats 


S.tt 


Free  (IL,IK) 
1.2X  (CA) 


JS*" 


192 .   Subheadings  6403 .  11 ,  6403 .  11 .  30  and  6403 .  11 .  60  are  superseded  by  the 
following: 

[Footwear...] 

[Sperts...:] 
"6403.12  Ski -beets,  croas-cauntry  aki  footwear 

and  snowboard  boots: 
6403.12.30  yelt  footwear Free 


6403.12.60 


Other. 


6X 


Free  (IL,NX> 
2X  (CA) 


20X 

20V 


193.      Subheading  6810.20.00  is  deleted. 


194.  The  article  description  of  heading  6815  is  modified  by  deleting  the 
expression  "including  articles  of  peat)"  and  inserting  the  expression  "including 
carbon  fibers,   articles  of  carbon  fibers  and  articles  of  peat)"   in  lieu  thereof. 

195.  Subdivisions   (b)   through  (1)   of  note  2  to  chapter  69  are  redesignated  as 
subdivisions   (c)   through  (m) ,   respectively,   and  the  following  new  subdivision  (b) 
is  inserted: 

"(b)  Articles  of  heading  6804;" 

196.  The  article  description  of  subheading  6903.10.00  is  modified  to  read  as 
follows: 

"Containiiv  by  weight  aore  than  50  percent  of  graphite  or  other  carbon  or  of  a  aixture  of  these 
products" 

197.  The  following  new  subheading  6909.12.00  is  inserted  in  nximerical  seqxienpe: 


[Cereal c...:] 

[Ceraalc...:] 
"6909.12.00  Articles  having  a  hardness  equivalent 

to  9  or  aore  on  the  Nohs  scale..^ 6.4X 


Free  (A,E,IL,J,       45X" 

NX) 
1.6X  (M) 


UMI 
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198.      Subdivision  (c)   of  note  2  to  chapter  70  is  nodified  to  read  as  follows: 


"<e>   The  •xprMsion  ■■b»crb»<t.  reflecting  or  fwn-r>f Ltctino  laver"  Mans  a  ■icroacopieally  thin 

eoakino  of  aetal  or  of  a  cheaical  coapound  (for  exaaple,  Mtal  oxiete)  uhieh  afaaoriss,  for  exaaple, 
infi-ared  light;  or  which  iaproves  the  reflecting  qualities  of  the  glass  Mhile  still  allowing  it  to 
ratlin  a  dagrae  of  transparency  or  translucency;  or  which  prevents  light  froa  being  reflected  on 
the' surf  ace  of  the  glass." 

199(a).     The!  article  description  of  heading  7003  is  modified  by  deleting  the 
expression  "absorbent  or  reflecting"  and  inserting  the  expression  "absorbent, 
reflecting  of  non- reflecting"  in  lieu  thereof. 


t 


(b).   Subheading  7003.11.00  is  redesignated  as  subheading  7003.12.00,  and  its 
article  description  is  nodified  by  deleting  the  expression  "absorbent  or 
reflecting"  and  inserting  the  expression  "absorbent,  reflecting  or  non- 
reflecting"  in  lieu  thereof. 

200(a).   The  article  description  of  heading  7004  is  modified  by  deleting  the 
expression  "absorbent  or  reflecting"  and  inserting  the  expression  "absorbent, 
reflecting  ot  non- reflecting"  in  lieu  thereof. 

(b).   Subieading  7004.10  is  redesignated  as  stibheading  7004.20,  and  its 
article  description  is  modified  by  deleting  the  expression  "absorbent  or 
reflecting"  Ind  inserting  the  expression  "absorbent,  reflecting  or  non- 
reflecting"  ^n   lieu  thereof. 

(c).   Subheading  7004.10.10  is  redesignated  as  7004.20.10,  and  its  article 
description  is  modified  by  deleting  the  expression  "absorbent  or  reflecting"  and 
inserting  thf  expression  "absorbent,  reflecting  or  non- reflecting"  in  lieu 
thereof. 


(d).  Subheadings  7004.10.20  and  7004.10.50  are  redesignated  as  7004.20.20  and 
7004.20.50,  Respectively. 

201(a).   The  article  description  of  heading  7005  is  modified  by  deleting  the 
expression  "Absorbent  or  reflecting"  and  inserting  the  expression  "absorbent, 
reflecting  o^  non- reflecting"  in  lieu  thereof. 

(b).   Subl^eading  7005.10  is  modified  by  deleting  the  expression  "absorbent  or 
reflecting"  ^nd  inserting  the  expression  "absorbent,  reflecting  or  non- 
reflecting"  ^n  lieu  thereof. 

202.   Subheadings  7010.90  and  7010.90.05  through  7010.90.50  are  superseded  by  the 
following: 


[Carboys,...:] 
"7010.20        Stoppers,  lids  and  other  closures: 
7010.20.20         Produced  by  autoMtic  Mchine 3.2X 


7010.20.30         other 6.« 


Free  (A.E,IL,J,   25X 

MX) 
0.7X  (CA) 

Free  (A.E.IL.J,   75X 

NX) 
1.5X  (CA) 


sot/ 

gross 
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202.     (con.): 

[Carboys,...:]   [con.] 

Other,  of  a  capacity: 

7010.91  Exce«dir«  1  liter: 

7010. 91. OS  Serua  bottles,  vfals  and  other 

phamceutical  containers Frae 

Containers  (with  or  without  ttieir 
closures)  of  a  kind  used  for  the 
conveyance  or  packing  of  perfuse 
or  ether  toilet  preparations; 
other  containers  if  fitted  with  ' 

or  designed  for  use  with  ground 
glass  stoppers: 
7010.91.20  Produced  by  •utoaatic 

■achine 3.2X 

7010.91.30  Other 6.6X 

7D10.91.S0  Other  containers  (with  or  without 

*  their  closures) Free 

7010.92  Exceeding  0.33  liter  but  not  cxceoding 
1  liter: 

7010. 92. OS  Serui  bottles,  vials  and  other 

pharaaceutical  containers..^ Free 

Containers  (with  or  without  their 
closures)  of  a  kind  used  for  the 
conveyance  or  packing  of  perfuw 
or  other  toilet  preparations; 
other  containers  if  fitted  with 
or  designed  for  use  with  growid 
glass  stoppers: 
7010.92.20  Produced  by  autOMtic 

■achine « 3.2% 

7010.92.30  Other 6.6X 

70t0.92.SO  Other  containers  (with  or  without 

their  closures) Free 

7010.93  Exceeding  0.1S  liter  but  not  exceeding 
0.33  liter: 

7010.93.0S  Serui  bottles,  vials  and  other 

pharaaceutical  containers Free'  SOe/ 

great 


Free  (A,E,IL,J, 

M) 
0.7X  (CA) 

Free  (A,E,IL,J, 

MX) 
1.5X  (CA) 


2SX 


7SX 


4.9X 


sot/ 

gross 


Free  (A,E,IL,J,   2SX 

MX) 
0.7X  (CA) 

Free  (A,E,IL,J,   75X 

MX) 
1.SX  (CA) 

4.9X 


64908       Federal  Register  /  Vol  60,  No.  241  /  Friday.  December  15.  1995  /  Presidential  Documents 


UMI 


202.      (con.) 


Federal  Registo*  /  Vol.  60,  No.  241  /  Friday,  December  15.  1995  /  Presidential  Documents       64909 


Annex  II    (con.) 
-55- 


Annex  II    (con.) 
-56- 


7010.93 
(con.) 


7010.93.20 


7010.93.30 


7010.93.50 

7010.9^ 
7010.94.05 


CCarvoys,...:]   [eon.] 

Oth«r,  of  •  capacity  (con.): 

Excaoding  0.15  lltar  but  not  axcaadina 
0.33  Utar  (con.): 

Containars  (with  or  without  thair 
cloauraa)  of  a  kind  uaad  for  the 
convayanca  or  packing  of  parfuM 
or  ethar  toilat  praparations; 
other  container*  if  fitted  Kith 
or  deaigned  for  uae  with  ground 
glaa*  atoppara: 

Produced  fay  autoaatic 


7010.94.20 

7010.94.30 
7010.94.50 


203.      (con.) 


[Gl 


7019.19 


7019.19.05 


.:]   [con.] 
Slivars,  rovings,  yam  and  chopped 
atranda  (con.): 
Other: 

Yama: 
Not 


Otbar. 


3.2X 


6.6X 


Othar  containara  (with  or  without 

thair  cloauraa) Free 

Not  exceeding  0.15  liter: 

Serui  bottle*,  vial*  and  other 
pharaacautical  container* Free 

Container*  (with  or  without  their 
cloMir**)  of  a  kind  used  for  the 
conveyance  or  peeking  of  perfuM 
or  other  toilet  preperetiona; 
other  conteiner*  if  fitted  with 
or  deaigned  for  uae  with  growd 
glaaa  atoppara: 

Produced  fay  autoaatic 

• 3.2X 


Free  (A.E,IL,J,       2SX 

NX) 
0.7X  (CA) 

Free  (A.E.IL.J,       75X 

NX) 
1.5X  (CA) 

4.9X 


50«/ 
groas 


7019.19.15 


7019.19.24 


Other. 


6.6X 


Other  container*  (with  or  without 

their  cloauraa) Free 


203.     Subheadings  7019.10  through  7019.90.50  are  superseded  by 
laX...:] 


Free  (A,E,IL,J,   2SX 

NX) 
0.7X  (CA) 

Free  (A,E,IL,J,   75X 

NX) 
1.5X  (CA) 

4.9X" 

the  following: 


7019.19.28 
7019.19.30 

7019.19.70 


[fill 


7019.11.00 


7019.12.00 


PSlivera,  revinga,  yam  and  chopped  strand*: 
Chopped  atranda,  of  a  length  of  not 

than  50  m 5.7X 


Rovinga 5.5X 


Free  (A,CA,E,IL,   50X 
J,NX) 

Free  (A,E,IL,J,   50X 

NX) 
1.2X  (CA) 


7019.19.90 


colored: 
Fiberglesa  rubber 
reinforcing  yam, 
froai  electrically 
nonconductive  continuou* 
fibarglaas  filawnt* 
9  Micron*  in  diaaatar  to 
11  aicrona  in  diaaeter 
and  iapragnated  with 
resorcinol  foraaldahyde 
latex  treetaent  for 
adheaion  to  polyaaric 


Free 


Other 7.2X 

Colored: 

Fiberglass  rubber 
reinforcing  yam,  aada 
froa  electrically 
nonconductive  continuous 
fiberglaas  filannts 
9  aicron*  in  diaaeter  to 
11  aicron*  in  diaaeter 
and  iapragnatad  with 
reaorcinol  fonMldehyde 
latex  treetaent  for 
adieaion  to  pol)«aric 

Free 

Other 9.1X 

Chopped  stranda,  of  a  length  aore 

than  50  m 5.7X 

Fiberglaaa  rubber  reinforcing 

cord,  aada  froa  electrically 

nonconductive  continuous 

fiberglass  filaaents  9  aicrons  in 

diaaeter  to  11  aicrons  in 

diaaeter  and  inpragnatad  with 

resorcinol  foraaldahyde  latex 

treetaent  for  adhesion  to 

polyaeric  coapounds Free 

Other 4.2X 


Free  (CA.IL) 
4.1X  (NX) 


50K 

50X 


Free  (CA,IL) 
5.2X  (NX) 


60K 

60X 


Free  (A,CA,E,IL,  50X 
J,NX) 


Free  (CA,E*,IL, 

J*) 
2.4X  (NX) 


SOX 
50X 


64§10 
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: 


203.      (con.): 


tSl^...:]   [con.] 

I     Thin  tiract*  (voiles),  webs,  Mits, 

■ittrcsscs,  boards  and  siailar  noniiavn 
I     products: 
7019.31.00  Nats 


[Gil 


7019.32.00 


7019.39 
7019.39.10 


7019.39.50 

7019.40 
7019.40.05 


7019.40.15 


7019.40.30 


7019.40.40 


7019.40.70 


7019.40.90 


UMI 


Thin  shaats  (voilas). 


Othar: 

Insulation  products. 


Otiier. 


5.4X 
5.4X 

5.7X 

S.7X 


Fraa  (A,B,CA,E, 
IL.J.NX) 

Fraa  (A,B,E,IL, 

J,NX} 
1.2X  (CA) 

Fraa  (A,B,E,IL, 

J,NX) 
1.2X  (CA) 

Fraa  (A,B,E,IL, 

J,NX) 
1.2X  (CA) 


7019.51 
7019.51. 


10 


»...:]  [con.] 

Othar  Howan  fabrics: 

Of  a  width  not  axeaadins  30  as: 

Fibarglass  tire  cord  fabric- Howan 
froa  alactrieally  nonconductiva 
continuous  fibarglass  filaaants 
9  Microns  in  diaaatar  to  11 
■icrons  in  di«wtar  and 
iapragnatad  with  resorcinol 
foraaldahyda  latex  treafant  for 
adhesion  to  polyaaric  cospoutds... 


yevan  fabrics  of  rovings: 

Of  a  width  not  exceeding  30  ca: 

Fiberglass  tire  cord  fabric  woven 
fro*  electrically  nonconductive 
continuous  fiberglass  filaaents 
9  aicrons  in  diaaeter  to  11 
aicrons  in  diaaeter  and 
-  iapregnated  with  resorcinol 
foraaldchyde  latex  traataant  for 


7019:51.90 


7019.52 


7019.52.30 


Other. 


Of  a  width  exceeding  30  ca,  plain, 
weave,  weighing  less  than  250  g/a  ,  of 


Free 
6X 


Free  (ID 
1.2X  (CA) 
3.3X  (NX) 


5« 

50X 


adhesion  to  polyaeric  coi^ounds.... 

.  Free 

50K 

Other 

.  6X 

Free  (ID 
1.2X  (CA) 

SOX 

3.3X  (NX) 

Other: 

Not  colored: 

Fiberglass  tire  cord  fabric 

woven  froa  electrically 

■■-■ 

nonconductive  continuous 

fiberglass  filaaents  9 

aicrons  in  diaaeter  to  11 

aicrons  in  diaaeter  and 

iapregnated  with  resorcinol 

foraaldahyde  latex  treataant 

for  adiesion  to  polyaeric 

coapounds ..................... 

.  Free 

50X 

Other 

.  8.1X 

Free  (ID 
1.6X  (CA) 

50K 

4.5X  (NX) 

7019.52.40 


7019.52.70 


filaaants  aeasuring  per  single  yam 

not  aore  than  136  tax: 

Not  colored: 

Fiberglass  tire  cord  fabric 

woven  froa  electrically 

fiberglass  filaaaftts  9 

aicrons  in  diaaeter  to  11 

aicrons  in  diaaeter  and 

iapregneted  with  resorcinol 

foraaldehyde  latex  treataant 

for  adhesion  to  polyaeric 

' 

rfiBMiinds 

.  Free 
.  8.  IX 

Free  (ID 
1.6X  (CA) 

SOX 

Other 

SOX 

4.5X  (NX) 

Colored: 

Fiberglass  tire  cord  fabric 
woven  froa  electrically 
nonconductive  continuous 
fiberglass  filaasnts  9 
aicrons  in  diaaeter  to  11 
aicrons  in  diaaeter  and 
iapregnated  with  resorcinol 
foraaldahyde  latex  treataant 
for  adhesion  to  pel^aaric 


Colored: 

Fiberglass  tire  cord  fabric 
woven  froa  electrically 
nonconductive  continuous 
fiberglass  filaaants  9 
aicrons  in  disaster  to  11 
aicrons  in  diaaeter  and 
iapregnated  with  resorcinol 
foraaldehyde  latex  treetaent 
for  adhesion  to  polyaeric 


7019.52.90 


Other. 


Free 

10.3X 


Free  (ID 
2.2X  (CA) 
5.9X  (MX) 


60X 
60X 


Other. 


Free 
10.3X 


Free  (ID 
2.2X  (CA) 
S.9X  (NX) 


UMI 
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203.      (con.): 

" 

[61m 

!...:]   [con.] 

OttMT  Mown  fabrics  (eon.): 

7019.59 

Othor: 

Not  colored: 

7019.59.30 

FiberglMS  tir*  cord  fabric 
Moven  frea  eloctrically 
noncenductiv  continuous 
fibm^lass  filMsnts  9 
■icrons  in  dianeter  to  11 
■icrons  in  dianeter  and 
iapregnated  Mith  resorcinol 
fenMldthyde  latex  trcataant 
for  adhesion  to  polyaaric 

-   ■ 

coepounds ..................... . 

Free 

SOX 

7019.59.40 

Other 

8.1X 

Free  (ID                 50X 

1.6X  (CA) 

4.5X  (WO 

Colored: 

7019.59.70 

Fiberglass  tire  cord  fabric 
woven  froa  electrically 
nonconductive  continuous 
fiberglass  filaaents  9 
■icrons  in  dianeter  to  11 
■icrons  in  dianeter  and 
iepregnated  with  resorcinol 
foraeldehyde  latex  treetMnt 
for  edhesion  to  polyaeric 

^ 

coHpouncB* •■•••••••«•••••«■•••• 

Free 

60X 

7019.59.90 

other 

10.3X 

Free  (ID                 60X 

2.2X  (CA) 

5.9X  (M() 

7019.90 
7019.90.10 


7019.90.50 


Other: 

Woven 


*.1X 

Other 5.4X 


Free  (E,IL,J,MX)     60X 
1.3X  (CA) 

Free  (A,B,E,IL,       SOX" 

J,NX} 
1.2X  (CA) 


Conforming  chknge:     Additional  U.S.   note  6  to  chapter  70  is  deleted. 

204(a) .     Stibdlvisions   (d)   through  (o)  of  note  3  to  chapter  71  are  redesignated  as 
(e)    through   (p) ,   respectively,   and  the  following  new  subdivision  (d)    is  inserted: 

"(d)    Supported  catalysts  (headirw  J815);" 

(b) .      Subdivision  (e)    (as  redesignated)   of  note  3  to  chapter  71  is  modified  to 
read  as  follows: 

"(e)   Arti( les  of  heading  4202  or  4203  referred  to  fn  note  2(B)  to  chapter  42;" 
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205.     Notes  8,    9  and  10  to  chapter  71  are  redesignated  as  notes  9,   10  and  11, 
respectively,   and  the  following  new  note  8  is  inserted  in  nueerical  sequetx^e: 

"t.     SiAjeet  te  nete  1(e)  to  section  VI,  seeds  awawarim  te  a  eaacripcian  in  keeMng  7112  ere  to  be 
claesifisd  in  ttiet  heedins  and  in  ne  otiier  heedlnt  ef  the  teriff  sdieduie." 

ConforBing  change:     Note  11  (as  redesignated)  to  chapter  71  is  modified  by 
deleting  the  expression  "note  8"  and  Inserting  tibe  expression  "note  9"  in  lieu 
thereof. 

206(a).     The  article  description  of  heading  7101  is  aodified  by  deleting  tlie 
expression  "ungraded". 

(b).     Sva>headings  7101.10.00  and  7101.22.00  arc  superseded  b^  the  following: 

[Pearls,...:] 
"7101.10        Natural  pearls: 
7101.10.30         Graded  and  taeporarily  strunf  far 

convaniance  of  transport Free  10X 

7101;10.«0         Other Free  10X 

[Cultured  pearls:] 
7101.22  Werlcad: 

7101.22.30  Graded  and  ta^terarily  strung  for 

convenience  of  tranapert 1.3X         Free  (A,CA,E,    10X 

IL.J.W) 

7101.22.60  Other 1.SX  Free  (A,CA,E,  10X" 

IL.J.W) 

207.  The  article  description  of  heading  7112  is  modified  by  deleting  the 
expression  "clad  with  precious  metal:"  and  inserting  the  following  in  lieu 
thereof: 

■clod  with  precious  eatal;  other  waste  and  scrap  containing  precious  eatal  or  precious  aetal  coipeunds. 
of  a  kind  used  principelly  for  the  recovery  of  precious  eetal:" 

208.  Subheadings  7116.10.15  and  7116.10,20  are  superseded  by  the  following: 

[Articles...:] 
[Of...:] 

"7116.10.25  Cultured 8.8X  Free  (A.CA.E  110X" 

IL.J.NX) 

209.  Notes  3  through  6  to  section  XV  are  redesignated  as  5  through  8, 
respectively,   and  the  following  new  section  notes  3  and  4  are  inserted  in 
numerical  sequence: 

•3.     Throi«hout  the  schedule,  the  expression  "base  eetals"  wans:     iron  and  steel,  copper,  nickel, 
aluainuB,  lead,  zinc,  tin,  tungsten  (wolfrae),  eolybdanui,  tantalua,  eagnesiiw,  cobalt,  biswth, 
cadBiui,  titaniuB,  rirconiua.  antieony.  aanganase,  berylliua,  chroeiui,  gereani«,  vanadit«, 
galliuB,  hafniue,  indiui,  niobiua  (coluebiua),  rhaniia  and  thalliua. 

4.     Throughout  the  schedule,  the  term  "cereets"  aeans  products  containing  a  eicroseopic  heterogeneous 
coebination  of  a  Metallic  coapenent  and  a  ceraeic  coeponent.    The  tens  "cenwts"  includes  sintered 
■etal  carbides  (aetal  carbides  sintered  with  a  aetal)." 

210.  Note  6  and  note  7(b)    (as  redesignated)   to  section  XV  are  each  modified  by 
deleting  the  expression  "note  3"  and  inserting  the  expression  "note  5"   in  lieu 
thereof. 
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211.  Additi<inal  U.S.  note  1  to  section  XV  is  deleted,  and  additional  U.S.  note  2 
is  redesignated  as  additional  U.S.  note  1  and  the  title  "Additional  U.S.  Notes" 
modified  to  i^ead  "Additional  U.S.  Note". 

212(a).  Subdivision  (1)  of  note  1  to  chapter  72  is  modified  to  read  as  follows: 

"<l>   B»ni  and  rods.  hot-rcHed.  in  irregularly  wound  coil* 

Hot-roUtd  products  in  irregularly  tMund  coils,  uhidi  have  a  solid  cross-section  in  the  shape  of 
circles,  secants  of  circles,  ovals,  rectangles  (including  squares),  triai^les  or  other  convex 
polygons  (including  "flattened  circles"  and  "«)dified  rectar^les",  of  which  two  opposite  sides  are 
convw  arcs,  the  other  two  sid«s  being  straight,  of  equal  length  and  parallel).    These  products 
My  have  indentations,  ribs,  grooves  or  other  defonMtions  produced  during  the  rollir«  process 
(rei^forcing  bars  and  rods)." 

(b).     Sub<!(ivisioti  (■)  of  note  1  to  chapter  72  is  modified  to  read  as  follows: 

"(■)  Othef  bars  and  rods 

Prodjicts  which  do  not  confora  to  any  of  the  definitions  at  (ij),  (k)  or  <l)  above  or  to  the 
definition  of  wire,  which  have  a  unifona  solid  cross-section  alor«  their  whole  length  in  the  shape 
of  circles,  segments  of  circles,  ovals,  rectangles  (including  squares),  triar«les  or  other  convex 
polyfons  (including  "flattened  circles"  and  "wdified  rectangles",  of  which  two  apposite  sides  are 
convta  ares,  the  other  two  sides  being  straight,  of  equal  length  and  parallel).  These  products 

•      -   lave  indentations,  ribs,  grooves  or  other  defonwtions  produced  during  the  rolling  process 
(reinforcing  bars  and  rods); 

be  twisted  after  rollir^." 

213.  Subdivision  (e)  of  sxibheading  note  1  to  chapter  72  is  modified  to  read  as 
follows : 

■(•)   Sili^o-wnsanese  steel 


Alloij  steels  containing  by  weight: 

»t  More  than  0.7  percent  of  carbon, 

>.5  percent  or  aore  but  not  nore  than  1.9  percent  of  nr^anese,  and 

L6  percent  or  aore  but  not  aore  than  2.3  percent  of  silicon,  but  no  other  elaaant  in  a 
roportien  that  would  give  the  steel  the  characteristics  of  another  alloy  steel." 

214.     Subheadings  7201.30.00  and  7201.40.00  are  superseded  by  the  following: 


"7201.50 
7201.50.30 
7201.50.60 


tPig.. 


:1 
alloy  pig  iron;  spiegeleisen: 

Alloy  pig  iron Free 

Spiegeleisan o.lX 


UMI 


$i.ii/t 

Free  (CA,E,IL,J,     0.5V* 
NX) 
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215.     Heading  7208    (including  its  subordinate  provisions)   is  superseded  by  the 
following: 

"7208  Flat- rolled  products  of  iron  or  nonalloy  steel, 

of  a  width  of  600  aa  or  aore,  hot-rolled,  not 
clad,  plated  or  coated: 
7208.10  In  coils,  not  further  worked  tlian 

hot-rolled,  with  pettems  in  relief: 

7208.10.15  Pickled ^.^%  Free  (E,IL,J)  0.4«/kg 

n  (CA)  *  20X 

3.5X  (MX) 
Other: 
7208.10.30  Of  a  thickness  of  4.75  ■•  or 

aore 4.8X  Free  (E,IL,J)  20X 

1.2X  (CA) 
4.2X  (NX) 
7208.10.60  Of  a  thickness  of  less  than 

4.75  aa 3.9X         Free  (E,IL,J)     20X 

0.9X  (CA) 
3.4X  (NX) 
Other,  in  coils,  not  further  worked  than 
hot-rolled,  pickled: 
7208.25  Of  a  thickness  of  4.75  m  or  aore: 

7208.25.30  Of  high-strength  steel 4.8X         Free  (E,IL,J)    20X 

1.2X  (CA) 
4.2X  (NX) 

7208.25.60  Other 4. IX         Free  (E,IL,J)     0.4«/kg 

IX  (CA)  ♦  20X 

3.5X  (NX) 

7208.26.00         Of  a  thickness  of  3  an  or  aore  but 

less  than  4.75  aa 4. IX         Free  (E,IL,J)    0.4«/kg 

IX  (CA)  *   20X 

3.5X  (NX) 

7208.27.00         Of  a  thickness  of  less  than  3  m 4.1X         Free  (E,IL,J)    0.4</kg 

IX  (CA)         *  20X 
3.5X  (NX) 
Other,  in  ceils,  not  further  worked  than 
hot- rolled: 

7208.36.00         Of  a  thickness  exceedir^  10  aa 4.8X         Free  (E,IL,J)    20X 

1.2X  (CA) 
4.2X  (NX) 
7208.37.00         Of  a  thickness  of  4.75  aa  or  aore 

but  not  exceeding  10  m 4.8X         Free  (E,IL,J)     20X 

1.2X  (CA) 
4.2X  (NX) 
7208.38.00         Of  a  thickness  of  3  aa  or  aore  but 

less  than  4.75  M 3.9X         Free  (E,IL,J)    20X 

0.9X  (CA) 
3.4X  (NX) 

7208.39.00         Of  a  thickness  of  less  than  3  aa... 3.9X         Free  (E,IL,J)    20X 

0.9X  (CA) 
3.4X  (NX) 

7208.40        Not  in  coils,  not  further  worked  than 
hot-rolled,  with  patterns  in  relief: 

7208.40.30         Of  a  thickness  of  4.75  M  or  aore 4.8X         Free  (E,IL,J)    20X 

1.2X  (CA) 
4.2X  (NX) 

7208.40.60         Of  a  thickness  less  than  4.75  HI 3.9X         Free  (E,IL,J)    20X 

0.9X  (CA) 
3.4X  (NX) 


•Mlt 


Paderi 
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72M  (CM.)  Fl*t-r«l(«l  pr«dyet«  tf  Irw  ar  mmlUmf  stMl, 
•f  a  HicMi  cf  MO  M  or  ht*.  Ii«t-r*(l«rf,  iwt 
clad,  platad  ar  natai  (can.): 

9thar,  not  tn  MilOf  not  fiirtkar  Marfcarf 
than  hat-rotlari: 

Of  a  tfiidowM  aKcoadint  10  nu 


.51.00 
720t.».00 

730t.53.00 

720ti54.ae 

720t.90.00 


0#  a  thidiMM  of  4.75  aa  ar 
hut  not  ancooiiflf  10  ai 


Of  a  tliieknoM  of  3  aa  or 
loM  tiian4.75  ». 


4.» 


4.1 


S.« 


Of  a  thldcnaM  of  Iom  tlian  3  wm. 3.fX 


pttMr. 
rl  720< 


a 


FrM  (E,IL,J) 
l.a  (CA> 
4.2X  (NK) 

FrM  (E,IL,J) 
1.2X  (CA) 
4.2X  (MK) 

FrM  (E,IL,J) 
e.9X  (CA) 
S.4X  (NX) 

FrM  (E,IL,J) 
O.n  (CA) 
3.4X  (NX) 

FrM  (E,IL,J) 
IX  (CA) 
3.5X  (MO 


20X 


2091 


20X 


20X 


ZBBP' 


216.  Heading' 7209  (including  its  subordinate  provisions)  is  superseded  by  the 
following: 


■720f 

7209.15.00 
7209.16.00 

7209.17.00 


7209.18 
7209.18.15 


7209;18.2S 


7209.18.60 


-Ull 


Flat-k^llad  products  of  iron  or  nonaUoy  ttMl, 
of  a  Width  of  600  ae  or  mto,  cold-rollod 
(cel4-rodueod},  not  clad,  platad  or  CMtod: 

[n  coi  la,  not  furthor  Morlcod  than 

Bold-rollod  (cold-roducod): 

Of  a  thicknaM  of  3  hi  or  eoro 4. IX 


Of  a  thidawM  axcaadint  1  m  but 

laM  than  3  aa 4.1X 


Of  a  thieknoM  of  0.5  tm  or  aore  but 

not  Mcooding  1  am..... 4.1X 


Of  a  thicicnoM  of  loaa  than  0.5  ■■: 

Of  high-strangth  stMl 4.1X 


Other; 


Of  a  thicknass  of  laas 

than  0.361  m  (blackplata) 2.6X 


Othar. 


4.  IX 


FrM  (E.IL.J) 
IX  (CA) 
3.SX  (N() 

0.4«/k8 
4-20X 

FrM  (E.IL.J) 
IX  (CA) 
3.5X  (M) 

0.4</k9 
♦  20X 

FrM  (E,IL,J), 
IX  (CA) 
3.5X  (NX) 

0.4</ka 

*  20X 

FrM  (E.IL.J) 
IX  (CA) 
3.5X  (NX) 

0.4«/kg 
♦  20X 

FrM  (E.IL.J) 
0.6X  (a) 
2.2X  (M() 

20X 

FrM  (E.IL.J) 
IX  (CA) 
3.5X  (NX) 

0.4«/ks 
♦  20X 
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216.  (con.): 

7209  (con.)  Flat-roUad  products  of  iron  or  nenalloy  stool, 
of  a  width  of  6(X)  an  or  aore,  cold-rollod 
(cold- reduced),  not  clad,  platad  or  coated  (con.): 
Not  in  coils,  not  further  worked  than 
cold- rolled  (cold- reduced): 

7209.25.00         Of  a  thickness  of  3  am  or  aore.; 4.1X         FrM  (E,IL,J)    0.4«/kg 

IX  (CA)         *  20X 
3.5X  (NX) 
7209.26.00         Of  a  thicknMS  exccedina  1  ■■  but 

less  than  3  M 4.1X         FrM  (E,IL,J)     0.4«/kg 

IX  (CA)  *  20X 

3.5X  (NX) 
7209.27.00         Of  a  thickness  of  0.5  m  or  aore  but 

not  exceeding  1  m 4.1X         FrM  (E,IL,J)    0.4«/kg 

IX  (CA)         ♦  20X 
3.5X  (NX) 

7209.28.00  Of  a  thicknMs  of  less  than  0.5  m 4.1X  FrM  (E,IL,J)  0.4«Ag 

IX  (CA)  ••-  20X 

3.5X  (NX) 

7209.90.00  Other 4. IX  FrM  (E,IL,J)  0.4c/kg 

IX  (CA)  *  20X" 

3.5X  (NX) 

217.  Subheadings  7210.31.00  and  7210.39.00  and  the  superior  text  thereto  reading 
"Electrolytically  plated  or  coated  with  zinc:"  are  superseded  by  the  following: 

[Flat- rolled...:] 
"7210.30.00  Electrolytically  plated  or  cMted  with 

zinc 5.2X  FrM  (E,IL,J)  21.5X" 

1.3X  (CA) 
4.SX  (NX) 

218.  Subheading  7210.60.00  is  superseded  by  the  following: 

[Flat-rolled...:] 

"Plated  or  coated  with  alusinui: 
7210.61.00  Plated  or  coated  with  aluiinm-zinc 

alloys 5.2X  FrM  (E.IL.J)  21.5X 

1.3X  (CA) 
4.5X  (NX) 

7210.69.00  Other 5.2X  FrM  (E,IL,J)  21.5X" 

1.3X  (CA) 
4.5X  (NX) 

219.  Heading  7211  (including  its  subordinate  provisions)   is  superseded  by  the 
following : 

"7211  Flat- rolled  products  of  iron  or  nonalloy  stMl, 

of  a  width  of  less  than  600  aa,  not  clad, 
plated  or  coated: 

Not  further  worked  than  hot- rolled: 

7211.13.00  UniverMl  aill  plate 1 4.8X  FrM  (E.IL.J)  20X 

1.2X  (CA) 
4.2X  (NX) 
7211.14.00  Other,  of  a  thicknaM  of  4.75  m 

or  aore 4.8X  FrM  (E.IL.J)  20X 

1.2X  (CA) 
4.2X  (NX) 


UMi 
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7211  (con.)  FUtfrellad  products  «f  iron  or  nonalley  stool, 
of  0  Midth  of  loss  thsn  600  m,  not  clsd, 
plst«d  or  eostod  (con.): 

Not  furthor  Morkod  than  hot*rellsd  (con.): 
7211.19  OtiMr: 

Of  •  width  of  loss  th«i  300  mk 
7211.19.15  Of  h1gh-strsii0th  stool 4.M 


7211.19.20 

7211.19.30 
7211.19.45 
7211.19.60 
7211.19.75 

7211.23 

7211.23.15 

7211.23.20 
7211.23.30 

7211.23.45 
7211.Z5.60 


Othor: 

Of  s  thfeknoss 
txeoodlns  1.25  hl. 


othor. 


othor: 

Of  high-strsngth  stool. 


othor: 


Picklod. 


Othor. 


4.6X 


2.7X 


S.9K 


4.1X 


3.9X 


let  furthor  workod  than  cold-rollad 
(eold-rodueod): 

Containing  by  wsight  loss  than 
0.25  porcant  of  carbon: 

Of  a  Midth  of  loss  than  300  m: 
Of  a  thicfcnass  axcooding 
1.25  a: 

Of  high-strongth 
stool 


othor. 


Of  a  thickness  oKcoodino. 
0.25  m  but  not  oxeooding 
1.25  ■». 


Of  a  thicknoss  not 
axcooding  0.25  hu. 


Othor. 


2.7X 


4.6X 


2.7S 


1.9K 


4.1X 


Froo  (E,IL,J} 
1.1X  (CA) 
3.9X  (NX) 

25X 

Froo  (E,IL,J) 
1.1X  (CA) 
3.9X  (no 

25X 

Froo  (E,IL,J) 
0.6X  (CA) 
2.3X  (NO 

25X 

Froo  (E.IL.J) 
0.9X  (CA) 
3.4X  (») 

20X 

Froo  (E,IL,J) 
IX  (CA) 
3.5X  (NX) 

0.4«/kg 

*  20X 

Froo  (E,IL,J). 
0.9X  (CA) 
3.4X  (NX) 

20X 

Froo  (E.IL.J) 
0.6X  (CA) 
2.3X  (NX) 

Froo  (E.IL.J) 
1.1X  (CA) 
3.9X  (MO 


Froo  (E.IL.J) 
0.6X  (CA) 
2.3X  (NX) 

Froo  (E,IL,J) 
0.4X  (CA) 
1.6X  (NX) 
Froo  (E,IL,J) 
IX  (CA) 
3.5X  (NX) 


25X 


25X 


25X 


25X 


0.4«Ag 
♦  20X 
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219.  (con.): 

7211  (con.)  Flat-rellod  products  of  iron  or  nonalloy  stool, 
of  a  Midth  of  loss  than  600  m,   not  clad, 
platod  or  coated  (con.): 

Net  furthor  worked  than  cold* rolled 
(cold- reduced)  (con.): 
7211.29  Othor: 

Of  a  width  of  loss  thw  300  ■■: 
7211.29.20  Of  a  thickness  cxceedir« 

0.25  M 2.7X         Free  (E.IL.J)    25X 

0.6X  (CA) 
2.3X  (NX) 

7211.29.45  Other 1.9X         Free  (E.IL.J)    25X 

0.4X  (CA) 
1.6X  (NX) 

7211.29.60  Othor 4.1X         Froo  (E.IL.J)    0.4«/kg 

IX  (CA)         ♦  20X 
3.5X  (NX) 

7211.90.00  Othor 4.1X  Free  (E.IL.J)  20X" 

^  1X  (CA) 

3.5X  (NX) 

220.  Subheadings  7212.21.00  and  7212.29.00  and  t:he  superior  text  thereto  reading 
"Electrolytically  plated  or  coated  with  zinc:"  are  superseded  by  the  following: 

[Flat- rolled...:] 
"7212.20.00  Electrolytically  platod  or  coated  with 

zinc 5.2X  Free  (E.IL.J)  21.5X" 

1.3X  (CA) 
4.5X  (NX) 

221.  Heading  7213  (including  its  subordinate  provisions)   is  superseded  by  the 
following : 

"7213  Bars  and  rods,  hot-rolled,  in  irregularly 

wound  coils,  of  iron  or  nonalloy  steel: 

7213.10.00  Concrete  reinforcing  bers  and  rods 3.9X  Froo  (E.IL.J)  20X 

0.9X  (CA) 
3.4X  (NX) 

7213.20.00      Other,  of  free-cutting  steel 1.5X         Free  (E.IL.J)    S.5X 

0.3X  (CA) 
1.3X  (NX) 
Other: 
7213.91  Of  circular  cross  section  aeasuring 

less  than  14  aa  in  diawter: 
7213.91.30  Not  taaperod.  not  treated  and 

not  partly  Mfwfacturad 1.5X         Free  (E.IL.J)    5.5X 

0.3X  (CA) 
t.3X  (NX) 
Other: 
7213.91.45  Containing  by  weight  0.6 

percent  or  aero  of  carbon 1.5X         Free  (E.IL.J)    5.SX 

0.3X  (CA) 
1.3X  (NX) 

7213.91.60  Othw- 1.8X  Free  (E.IL.J)  6X 

O.a  (CA) 
yf       1.6X  (NX) 

7213.99.00  Other 1.5X  Free  (E.IL.J)  S.5X" 

0.3X  (CA) 
1.3X  (NX) 


UMI 


7216.61.00 


7216.69.00 


7216.91.00 


7216.99.00 
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225.     Heading  7217   (inclvidlng  its  subordinate  provisions)   is  sxiperseded  by  t:he 
following: 

"7217  Wire  of  iron  or  nonalloy  sttol: 

7217.10  Not  plated  or  cootod,  whethtr  or  not 

polishtd: 

Containing  by  weight  less  than 
0.25  percent  of  carbon: 
Flat  Hire: 
7217.10.10  Of  a  thickness  not  execedii^ 

0.25  m 3.4X  Free  (E,IL,J)  25X 

0.8X  (CA) 
2.9X  (NX) 
7217.10.20  Of  a  thickness  exceedir« 

0.25  H  but  not  exceeding 

1.2S  m 2.6X         Free  (E,IL,J>    25X 

0.6X  (CA) 
2.2X  (NO 
7217.10.30  Of  a  thickness  cxceedir« 

1.25  M 4.1X         Free  (E,IL,J}    25X 

n  (CA) 
3.5X  (NX) 
Round  wire: 
7217.10.40  With  a  diaMter  of  less  than 

1.5  n 4.2X         Free  (E,IL,J)    25X 

IX  (a) 

3.7X  (NX) 

7217.10.50  With  a  diaMter  of  1.5  n 

or  Bore 1.2X  Free  (E,IL,J)  7X 

0.3X  (CA) 
IX  (NX) 

7217.10.60  Other  wire 4.4X  Free  (E,IL,J)  25X 

1.1X  (CA) 
3.8X  (NX) 
other: 

7217.10.70  Fiat  wire 2.6X         Free  (E,IL,J}    25X 

0.6X  (CA) 
2.2X  (NX) 

7217.10.80  Round  wire 4.2X         Free  (E,IL,J)    25X 

IX  (CA) 
3.7X  (NX) 

7217.10.90  other  wire 4.4X  Free  (E,IL,J)  25X 

1.1X  (CA) 
3.8X  (NX) 

7217.20        Plated  or  coated  with  zinc: 

7217.20.15         Flat  wire 4.2X         Free  (E.IL.J)    26X 

IX  (CA) 
3.6X  (NX) 
Round  wire: 

7217.20.30  With  a  diaaeter  of  1.5  ■■  or  aore 

and  containing  by  weight  less 

than  0.25  percent  of  carbon 1.2X         Free  (E,IL,J)    7X 

0.3X  (CA) 
IX  (NX) 

7217.20.45  0th«r 4.2X         Free  (E.IL.J)    25X 

IX  (CA) 
3.7X  (NX) 
Other: 

7217.20.60  Containing  fay  weight  less 

than  0.25  percent  of  carbon 4.5X         Free  (E,IL,J)    25X 

1.1X  (CA) 
3.9X  (NX) 

7217.20.75  other 4.2X  Free  (E,IL,J)  26X 

IX  (CA) 
3.6X  (NX) 


64921 
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7217.30 

7217.30.15 


7217.30.30 


7217.30.45 


7217.30.60 


7217.30.75 


7217.90 
7217.90.10 


7217.90.50 
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ef  iron  or  nonoUoy  stool  (con.): 
Platod  or  coatod  Mith  othor  boso  attalo: 

Flat  Mire 4.2X 


Round  iilrc: 

With  a  diaattor  of  1.5  aa  or  aoro 

and  containing  by  waiflht  loaa 

than  0.25  percont  of  carbon... 1.2% 


Other 4.2X 


Other: 


Containing  by  waight  lass 

than  0.25  parcant  of  carbon. ........  4.5X< 


Othar. 


4.2& 


Coatad  with  plastics 0.7X 


Othar 4.2X 


Fraa  (E,IL,J) 
IX  (CA) 
3.6X  (NX) 


Fraa  (E,IL,J) 
0.3X  (CA) 
IX  (NX) 

Fraa  (E.IL.J) 
IX  (M) 
3.7X  (NX) 


Fraa  (E,IL,J) 
1.1X  (CA) 
3.9X  (NX) 

Fraa  (E,IL,J) 
1X<CA) 
3.6X  (NX) 

Free  (E.IL.J) 
0.1X  (CA) 
0.6X  (MX) 

Fraa  (E.IL.J) 
IX  (CA) 
3.7X  (NX) 


226.     Subheading  7218.90.00  is  superseded  by  the  following: 


7218.91.00 


7218.99.00 


tStai*less...:] 
"Other: 

Of  rectangular  (other  than  square) 
croas'Saetion. 


Othar. 


4.2X 


4.2X 


Free  (E.IL.J) 
IX  (CA) 
3.6X  (NX) 

Free  (E.IL.J) 
IX  (CA) 
3.6X  (MK) 


227.     Subheading  7222.10  is  superseded  by  the  following: 

[Othe^...:] 

■Bars  and  rods,  not  further  worlced  than 
hot- rolled,  hot-drawn  or  extruded: 
7222.11.00  .  Of  circular  cross-section 8.5X 


7222i19.00 


Other 8.5X 


Free  (E.IL,J) 
2. IX  (CA) 
7.4X  (NX) 

Free  (E,IL.J) 
2.1X  (CA) 
7.4X  (NX) 


26X 


7X 


2SX 


25X 


26X 


2X 


35X" 


29X 


29X" 


29X 


29X" 
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228.  Subheading  7225.10.00  is  superseded  by  the  following: 

i 

[Flat-rolled...:] 

'W  silicon  electrical  steel: 

7225.11.00         Grain-oriented 4.6X         Free  (CA,E,IL,    28X 

J,NX) 

7225.19.00         Other... 4.6X         Free  (CA,E,IL,    2aX" 

J,NX) 

229.  Subheading  7225.90.00  is  superseded  by  the  following: 

[Flat- rolled...:] 
"Other: 
7225.91.00  Electrolytically  plated  or  coated 

Mith  zinc 4.6X  Free  (A,E.U.,J,       28X 

NX)    ^ 
1.1X  (CA) 

7225.92.00         Otherwise  plated  or  coated  with  zinc 4.6X         Free  (A,E,IL,J,   28X 

NX) 
1.1X  (CA) 

7225.99.00         Othar 4.a         Free  (A.E.IL.J,   28X" 

NX) 
1.1X  (CA) 

230.  Subheadings  7226.10,  7226.10.10  and  7226.10.50  are  superseded  by  the 
following: 

[Flat-rolled...:] 

"Of  silicon  electrical  steel: 
7226.11  Grain-oriented: 

7226.11.10  Of  a  width  of  300  Hi  or  aore 4.6X         Free  (CA,E,IL,    28X 

J,NX) 

7226.11.90  Of  a  width  of  less  than  300  Mi 5.6X         Free  (CA.E.IL,    33X 

J, NX) 

7226.19  Other: 

7226.19.10  Of  a  width  of  300  m  or  aore 4.6X         Free  (CA.E.IL,    28X 

J.NX) 

7226.19.90  Of  a  width  of  less  than  300  a 5.6X  '       Free  (CA,E,IL,    33X" 

J,NX) 

231.  The  following  new  subheadings  7226.93.00  and  7226.94.00  are  inserted  in 
numerical  sequence:  

[Flat-rolled...:] 
[Other:] 
"7226.93.00  Electrolytically  plated  or  coated 

with  zinc 5X  Free  (E,IL,J)  33X 

1.2X  (CA) 
4.4X  (NX) 

7226.94.00         Otherwise  plated  or  coatad  with  zinc 5X  Free  (E,IL,J)    33V 

1.2X  (CA) 
4.4X  (NX) 
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232.     SuUMadLnss  7304.20  througlx  7304. 20. tO  ar«  sup*rsed«<i  by  th«  following: 

(TMhMJ. . . . :] 

•^inf,  tiMm  Mtf  A'Ul  pi^.  94  a  kini 
inA'Ullfif  fM'  all  cr  im: 
»rUl  pfpt: 

or  frm  ar  MMllcy  stMl *.4S  Frw  (E.IL.J)  2SX 


k21 
73K.21.3I 


7BM.21.M 

73M.29 

7304.9.16 

73l4.2f.20 

7304.29.30 

7304.29.40 

7304.29.40 

7304.29.60 


M  allar  «tMt. 


Othar: 

Caafnt: 

Of  Iran  ar  mnallay  ataal: 
Thraadad  ar  ceufimA.. 


Of  allay  ataal: 

-  Ttiraadad  ar  eai^ad. 


Othar. 


4.8X 


0.4X 


sx 


2.«C 


TiAfrv: 

Of  iron  ar  nanallay  ataal 4.4X 


Of  alloy  ataal «X 


Frw  (E,IL,J) 
1.«  (U) 
5.M  (NO 

Praa  (E,1L,J) 
1.5X  (CA) 
5.2X  (M(> 


Fraa  (E,IL,J) 
1.2%  (CA) 
4.2X  (NX) 

Fraa  (E,IL,J) 
O.U  (CA) 
0.3X  (NK) 

Fraa  (E.IL.J) 
1.2X  (CA) 
4.SX  (NK) 

Fraa  (E,IL,J) 
0.6X  (CA) 
2.3X  (NO 

Fraa  (E,IL,J) 
l.tt  (CA) 
5.6X  (NK) 

Fraa  (E.IL.J) 
1.5X  (CA) 
5.2X  (NX) 


3SX 


2ex 


IX 


s.sx 


25X 


35X^ 


233.  The  article  description  of  heading  7305  is  aodified  by  deleting  the 
expression  "internal  and  external"  before  the  expression  "circular  cross 
sections" . 

234.  Subheadings  7314.11   (including  its  iaaediately  superior  text  reading  "Woven 
products:")   tirough  7314.50.00,   incliisive,   are  superseded  by  the  following: 


7314.12 
7314.12.10 


7314.12.20 


[ClotH...:] 

■<Wov«n  cloth: 

Endlaaa  band*  for  aachinary,  of 
atainlaas  atael: 

With  aaahes  not  finer  than  12 
wiraa  to  th«  Unaal  cantiaatar  in 
warp  or  fUUng 


With  aeahas  finer  than  12  but  not 
finer  than  36  Mires  to  the  lineal 
cantiaetar  in  warp  or  fillinO 


3.9X 


3.9X 


Free  (A,B,E,IL,   35X 

J.WO 
0.9X  (CA) 


Free  (A,B,E,IL,   SOX 

J.NX) 
0.9X  (CA) 
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234.      (con.): 

[Cloth...:]  [con.] 

Woven  cloth  (con.): 
7314.12  Endless  bands  for  nachinery,  of 

(con.)  atainless  steel  (con.): 

With  naahas  finer  than  36  wiraa 
to  the  lineal  cantiaeter  in  warp 
or  fiUir«: 

Fourdrinier  wires,  naaed  or 
not  seeaKd,  suitable  for  use 
in  paperaaking  aachinas: 
7314.12.30  With  94  or  aore  wires  to 

the  lineal  cantiaater Free 

7314.12.60  Other.... 8X 

7314.12.90  Other S.SX 

7314.13.00         Other  endleas  bands  for  aachinery 3.9X 

7314.14  Other  woven  cloth,  of  stainless  steel: 

7314.14.10  '  With  aeshes  not  finer  than  12 

wiraa  to  the  lineal  cantiaetar  in 

warp  or  filling 3.9X 

7314.14.20  With  aeshes  finer  than  12  but  not 

finer  than  36  wires  to  the  lineal 
centiaeter  in  warp  or  filling 3.9X 

With  aeshes  finer  than  36  wires  to 
the  lineal  centiaeter  in  warp  or 
filling: 

Fourdrinier  wires,  seaaed  or 
not  seaaed,  suitable  for  use 
in  paperaaking  aachinas: 
7314.14.30  With  94  or  aore  wires  to 

the  lineal  centiaeter Free 

7314.14.60  Other 8X 

7314.14.90  Other 5.8X 

7314.19.00         Other 3.9X 

7314.20.00      Grill,  netting  and  fencing,  welded  at  the 
intersection,  of  wire  with  a  aaxiaiai 
cross -sections I  diaension  of  3  as  or  aore 
and  having  a  aesh  size  of  100  ca  or  aore 4.6X 
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Free  (A,E,IL,J. 

2X  (CA) 

Free  (A,B,E,IL, 

J,NX) 
1.4X  (a) 

Free  (A,B,E,IL, 

J) 
0.9X  (CA) 
3.4X  (NX) 


7SX 

7SX 

60X 
60X 


Free  (A,B,E,IL,   3SX 

J,NX) 
0.9X  (CA) 


Free  (A,B,E,IL, 

J,NX) 
0.9X  (CA) 


SOX 


Free  (A,E,IL,J, 

NX) 
2X  (CA) 

Free  (A,B,E,IL, 

J.NX) 
1.4X  (CA) 

Free  (A,B,E,IL, 

J) 
0.9X  (CA) 
3.4X  (NX) 


75X 

75X 

60X 
60X 


Free  (A,E,IL.J,   4SX 

NX) 
1.1X  (CA) 
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73U.31 
73U.31.10 


7314.31.50 


73U.39.00 


73U.41.00 


7314.42.00 

7314.49 
7314.49.30 


7314.49.60 


7314.50.00 


[Cloth...:]  (con.] 

Other  grUl,  mttins  and  fancing,  Mldad  at 
the  {ntcrsactfen: 

Platsd  or  eoatad  with- zinc: 

Wirt  fancing  eoato^  or  platod  with 

zinc,  Mhcthcr  or  not  covorod  with 

plastics  BBtorial 0.2a/kg 


Otter. 


Otter. 


4.6X 


4.6X 


Other  cloth,  grill,  netting  aind  fancing: 

Platad  or  coatad  with  zinc 0.2*/kg 


Coatad  with  plaatiea O.Za/kg 


Otter: 


Not  cut  to  ahapa. 


Cut  to  ahapa. 


Expanded  Mttal. 


4.6X 


3.B 


3X 


Free  (CA,E,IL,J)     I.K/leg 
O.U/kg  (NX) 

Free  (A.E.IL.J,       45X 

MR) 
1.1X  (CA> 

Free  (A,E,IL,J,       45X 

1.1X  (CA) 

Free  (CA.E.IL,J)     I.U/kg 
O.U/kg  (WC) 

Free  (CA.E.IL.J)     I.U/kg 
O.U/kg  (NX) 

Free  (A,E,IL,J,       45X 

MK) 
1.1X  (CA) 

Free  (A.B,E,IL.       35X 

J,m} 

0.9X  (CA) 

Free  (A,CA,E.IL,     4SV* 


235.  Subheading  7414.10  is  redesignated  as  siibheading  7414.20,    the  article 
description  "Endless  bands,   for  nachinery:"   is  deleted  and  "Cloth:"  is  inserted 
in  lieu  theceof,   and  subheadings  7414.10.30,   7414.10.60,   and  7414.10.90  are 
redesignated  as  7414.20.30,   7414.20.60,   and  7414.20.90,   respectively. 

236.  S\ibhe«|dings  7418.10  through  7418.10.50  are  superseded  by  the  following: 

CTafaLe,...:] 

"Table,  kitchen  or  otter  heuaateld  articles 
and  parts  thereof;  pot  scourers  and  scouring 
or  polishing  peds,  gloves  and  tte  like: 

Pot  seourers  and  scouring  or  peliahint         ■ 
I,  giovea  and  tte  like: 
Of  copper-zinc  baae  alleys 
(braes) 3.4X 


7418.11 
7418.11.20 

7418.11.40 


7418.19 
7418.19.10 


Other. 


other: 

Coeted  or  plsted  with  precious 
■atels 


4.1X 


3.6X 


Free  (A,E,1L,J.       40X 

NX) 
0.7X  (CA) 

Free  (A,E,IL,J,       40X 

nc) 

0.9X  (CA) 


Free  (A,E,IL,J.       SOX 

no 

0.8X  (CA) 
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236.  (con.): 

[Table,...:]   [con.] 

Table,  kitchen  or  other  houseteld  articles 
and  parts  thereof;  pot  scourers  and  acouring 
or  poliahing  peds,  gloves  and  the 
like  (eon.): 
7418.19  Other  (eon.): 

(con.) 

Other: 
7418.19.20  Of  copper-zinc  bese  el  lays 

(brass) 3.4X         Free  (A,E.IL,J,   40X 

NX) 
0.7X  (CA) 

7418.19.50  Otter 4.1X  Free  (A,E,IL,J,       40V 

NX) 
0.9X  (CA) 

237.  The  following  new  sxxbheading  note  2  to  chapter  75  is  added,   and  the  title 
"Subheading  Note"   is  modified  to  read  "Subheading  Notes" : 

"2.     Notwittetending  tte  provisions  of  ehepter  note  1  (c),  for  the  purposes  of  subheeding  7508.10  the 
tens  "wire"  epplies  only  to  products,  whether  or  not  in  coils,  of  sny  cross-sectional  shape,  of 
which  no  croas-sectional  diaansion  exceeds  6  aa." 

238.  Heading  7508.00  and  subheadings  7508.00.10  and  7508.00.50  are  superseded  by 
the  following:  «. 

"7508               otter  articlea  of  nickel: 
7508.10.00  Cloth,  grill  and  nettir«.  of  nickel  wire 4.5X  Free  (A,B,E,IL,       4SX 

J, no 

1.1X  (CA) 
7508.90        Other: 

7508.90.10         Strended  wire 4X  Free  (A,B,E,IL,   35X 

J,NX) 

0.9X  (CA) 

7508.90.50  Other 4.5X  Free  (A,B,E,IL,        45X" 

J,NX) 
1.1X  (CA) 

239.  The  following  new  stibheading  note  2  to  chapter  76  is  added,   and  the  title 
"Subheading  Note"   is  modified  to  read  "Sxibheading  Notes": 

"2.     Notwithstandirv  the  provisions  of  ch^er  note  1  (e),  for  the  purposes  of  subheeding  7616.91  tte 
terai  "wire"  applies  only  to  products,  whether  or  not  in  coils,  of  eny  cross -sectional  shape,  of 
wHich  no  croas-sectional  dieansion  exceeds  6  an." 

240.  Subheadings  7615.10  through  7615.10.90,    inclusive,   are  sxiperseded  by  the 
following: 

CTable,...:] 

"Teble,  kitchen  or  other  houseteld  articlea 
•and  parte  thereof;  pot  seourers  and  scouring 
or  polishing  pads,  gloves  and  tte  like: 
7615.11.00         Pot  scourers  and  scouring  or  polishing 

pMis,  gloves  and  the  lite 3.5X         Free  (A,E,IL,J,   4S.5X 

NX) 
0.7X  (CA) 


64§27 
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6M28 
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7615.19 


7615.19.10 


7615.19.30 


[Tabl^,...:]  [con. I 

Tabl*,  kitdMn  or  other  houMhold  artleltt 
and  puf  thereof;  pet  scourers  and  scouring 
or  poUshing  pads,  gloves  and  the 
Uke  (con.): 
Other: 

Cooking  and  kitchen  ware: 
Enaaaled  or  glazed  or 
containing  nonstick  interior 
finishes: 

CMt 3.6X 


7615.19.50 


7615.19.70 


7615.19.90 
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Other. 


4.7X 


Not  milled  or  glazed  and 
not  containing  nonstick 
interior  finishes: 

Cast. 


Other. 


Other. 


S.6X 


3.6X 


3.5X 


Free  (A*,E,IL,J,     45.5X 

NX) 
0.7X  (CA) 

Free  (A,E,IL,J,       45.5X 

NX) 
1.1X  (CA) 


Free  (A.E,IL,J,      45.5X 

NX) 
0.7X  (CA) 

Free  (A.E.IL.J,       45.5X 
NX) 

0.8X  (qi) 

Free  (A,E.IL,J,       45.5X" 

NX) 
0.7X  (CA) 


Conforaing  cttange:     General  note  4(d)  is  modified  by  deleting  "7615.10.10 
Thailand"  and  by  inserting  in  lieu  thereof  "7615.19.10    Thailand". 

241.      Subheading  7616.90  and  subheadings  7616.90.10  and  7616.90.50  are  superseded 
by  the  following: 


[Other:! 

•other: 


7616.91.00 


7616.99 
7616.99.10 

7616.99.50 


Cloth,  grill,  netting  and  fencing, 

of  aluiinifli  wire 4.4X 


Other: 

Luggage  fri 


Other. 


Free 
4.4X 


Free  (A,B,E,IL,       45X 

J,NX) 
1.1X  (CA) 

45X 

Free  (A,B,E,IL,       45V 

J,NX) 
1.1X  (CA) 
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242.     Heading  7907  is  redesignated  as  7907.00,   and  subheadings  7907.10.00  through 
7907.90.60  are  s\xperseded  by  the  following: 


[Other...:] 
"7907.00.10  Articles  of  a  type  used  for  household,  table 

or  kitchen  use;  toilet  and  sanitar/  tiares; 
all  the  foregoing  and  ports  thereof  of  zinc.. 


3.2X 


7907.00.60 


Other 4 .  ex 


Free  (A.E.IL.J,        40X 

NX) 
0.6X  (CA) 

Free  (A.B.E.IL.       4SX" 

J.NX) 
I.IX  (CA) 


243.  Heading  8005  is  redesignated  as  8005.00,   and  subheadings  8005.10.00  and 
8005.20.00  are  redesignated  as  8005.00.10  and  8005.00.20,   respectively. 

244.  Stibheading  8202.32.00  is  redesignated  as  8202.39.00,   and  its  article 
description  is  modified  to  read  as  follows: 

■other,  including  parts" 

245(a).     Subheadings  8207.11.00.   8207.12.   8207.12.30.   and  8207.12.60  are 
redesignated  as  8207.13.00,   8207.19.   8207.19.30,  and  8207.19.60,  respectively. 

(b) .     The  article  description  of  subheading  8207.13.00   (as  redesignated)   is 
modified  to  read  as  follows: 

"With  working  port  of  cenwts" 

(c).     The  article  description  of  subheading  8207.19  is  modified  to  read  as 
follows : 

"Other,  including  ports:"  .  . 

246.  The  article  description  of  heading  8209  is  modified  by  deleting  "sintered 
metal  carbides  or". 

247(a).  The  article  descriptions  of  subheadings  8211.91  and  8211.92  are  each 
modified  by  deleting  the  expression  ",  and  parts  thereof". 

(b) .  The  article  description  of  subheading  8211.91.60  is  modified  by  deleting 
the  expression  "(including  parts)";  such  subheading  is  redesignated  as 
8211.91.80;  and  sxibheading  8211.92.80  is  redesignated  as  8211.92.90. 

(c).  The  article  description  of  subheading  8211.93.00  is  modified  by  deleting 
the  expression  ",  and  parts  thereof  (except  blades)". 


UMI 
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"8211 .« 
8211.95.10 


8211.95.50 


8211.95.90 
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folloving  new  sxibheadings  are  inserted  In  numerical  sequence: 


tOttMr:] 

HandlM  of  bM*  Mt«l; 

For  tablt  knivts  having  f ixod 
bladts 


0.4«  MCh  ♦ 
5.6X 


For  other  knivw  having  fixed 

bledM 0.4«  oaeh  ♦ 

6.  IX 


Other 3«  epch  ♦ 

5.4X 


Free  (A,E,IL, 

J,NX) 
1.2X  (CA) 

FrM  (A,E,IL, 

1.2X  (CA> 

Free  (A^E.IL. 

0.5«  Mch  * 
0.9X  (CA) 


8c  MCh 


8*  each 

*  45X 


35«  each 
♦  55X« 


248.     Subdivision  (o)  of  note  1  to  section  XVI  Is  modified  by  deleting  the 
expression  "Interchangeable  tools  of  heading  8207  or  brushes  of  a  kind  used  as 
parts  of  machines  of  heading  9603 ; "  and  by  Inserting  in  lieu  hereof  the 
following: 

■Intarchengaablc  tools  of  haading  8207  or  brushas  of  a  kind  uaad  as  parts  of  aachinas  (heading  9603);" 

249(a).      Stjbldivlslon  (a)   of  note  2  to  section  XVI  is  modified  by  deleting  the 
expression  "(other  than  headings  8485  and  8548)"  and  inserting  the  expression 
"(other  thai^  headings  8409.   8431,   8448,   8466,   8473,   8485,   8503,   8522,   8529,    8538 
and  8548)"  ik  lieu  thereof. 

(b) .     Subdivision  (b)  of  note  2  to  section  XVI  is  modified  by  deleting  the 
expression  "iof  that  kind"  and  inserting  the  expression  "of  that  kind  or  in 
heading  84091,   8431,   8448,   8466,   8473,    8503,   8522,   8529  or  8538  as  appropriate". 

(c).     Siibdivlslon  (c)  of  note  2  to  section  XVI  is  modified  to  read  as  follows: 

■(e)  Alt  other  parts  ara  to  be  classified  in  headii«  8409,  8431,  8448,  8466.  8473,  8503,  8522,  8529  or 
8538  as  appropriate  or,  failing  that,  in  heeding  8485  or  8548." 


L-^, 


250.     Sxibdivfision  (b)  of  note  1  to  chapter  84  is  modified  to  read  as  follows: 

"(b)  Nadhinery  or  appliances  (for  exMple«  pimps)  of  ceraaic  aaterial  and  cermric  parts  of  aachinary  or 
liancea  of  any  Material  (chapter  69);" 


251.     The  following  new  last  paragraph  of  note  2  to  chapter  84  is  inserted: 


"Needing 
Ink- jet 


8424  does  not  cover: 

printing  aachinaa  (heedir«  8443  or  8471)." 


Federal  Register  /  Vol.  60,  No.  241  /  Friday,  December  15,  1995  /  Presidential  Documents       64931 

Annex  II    (con.) 
-78- 

252.  Note  4  to  chapter  84  is  modified  to  read  as  follows:  v 

"4.   Heeding  8457  applies  only  to  Machine  tools  for  worleing  aatal,  other  than  lathes  (including  turning 
centers),  which  can  carry  out  different  types  of  Machining  operetions  either: 


(a)  by  autoaatic  tool  change  frea  a 
(Machining  centers). 


ine  or  the  like  in  conforaity  with  a  Machining  prograa 


(b)  by  the  autoastic  use,  siaultaneously  or  saquantially,  of  different  unit  heads  working  on  a 
fixed  position  workpiece  (unit  construction  aachines,  single  station),  or 


(c)  by  the  autoaatic  transfer  of  the  iwrkpiece  to  different  unit  heads  (aulti-station  transfer 
lines)." 


253.   Svibdlvision  (B)  and  the  final  paragraph  of  note  5  to  chapter  84  are 
modified  to  read  as  follows: 

"(B)  Autoaatic  data  processing  aachines  aay  be  in  the  fora  of  systoas  consisting  of  a  variable  raster 
of  separate  units.  Subject  to  paragraph  (E)  below,  a  unit  is  to  be  regarded  as  being  a  part  of  a 
coaplete  systea  if  it  aeets  all  the  following  conditions: 


(a)  It  is  of  a  kind  solely  or  principally  used  in  an  autoaatic  data  processing  systea; 

(b)  It  is  connectable  to  the  central  processing  unit  either  directly  or  through  one  or  aorc  other 
units;  and 

(c)  It  is  able  to  accept  or  deliver  data  in  a  fora  (codas  or  signsls)  which  can  be  used  by  the 
systea. 

(C)  Separately  presented  wits  of  an  autoaatic  data  processing  aachine  are  to  be  classified  in  heeding 
8471. 

(D)  Printers,  keyboards,  X*Y  coordinate  input  devices  and  disk  storage  mits  which  satisfy  the 
conditions  of  peragraphs  (B)(b)  and  (B)(c)  above,  are  in  all  cases  to  be  clessif ied  as  wiits  of 
headir«  8471. 

(E)  Machines  perforaing  a  specific  fimction  other  than  data  processing  and  incorporating  or  working  in 
eonjixwtion  with  an  autoaatic  data  processing  aachine  are  to  be  classified  in  the  headings 
appropriate  to  their  respective  functions  or,  failing  that,  in  residual  headings." 

254.  The  following  new  note  8  to  chapter  84  is  Inserted  In  numerical  sequence: 


"8.   For  the  purposes  of  heading  8470,  the  tera  "oocket-siae"  applies  only  to  aachines  the  diamsions 
of  which  do  not  exceed  170  aa  x  100  aa  x  45  ma." 

255.  Subheading  note  1  to  chapter  84  is  redesignated  as  subheading  note  2,  the 
existing  title  thereto  Is  modified  to  read  "Stibheading  Notes" ,  and  the  following 
new  subheading  note  1  is  inserted  thereafter: 


"1.  For  the  purposes  of  s«±heading  8471.49,  the  tera  "svsteas"  aeens  autoaatic  data  proeeasing 
aachines  whose  units  satisfy  the  conditions  Isid  down  in  note  5(B)  to  chapter  84  end  which 
coaprise  at  least  a  central  processing  tnit,  one  input  unit  (for  exaaple,  a  keyboerd  or  a 
scanner),  and  one  output  unit  (for  exaepla,  a  visual  display  unit  or  a  printer)." 
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256.      Subheadings  8406.11   (and  the  superior  text  thereto  reading  "Turbines:"), 
8406.11.10,   8406.11.90,   8406.19,    8406.19.10  and  8406.19.90  are  superseded  by  the 
following: 


•8&06.10 
8406.10.10 


8406.10.90 


8406.81 
8406.81.10 


8406.81.90 

8406.82 
8406.82.10 


8406.82.90 


'"J 

rstM4..:] 


turbines  for  aarine  propulsion: 

Steal  turbines 7.3X 


Other 2.7X 

tther  turbines: 

Of  an  output  exceeding  40  NU: 

Stean  turbines 7.3X 


other 2.7X 

Of  an  output  not  exceeding  40  NU: 

Stean  turbines 7.3X 


other. 


2.7X 


Free  (A,CA,E,IL, 

J.NX) 

20X 

Free  (A,CA,E,IL, 
J,NX) 

27.5X 

Free  (A.CA.E.IL, 
J.NX) 

20X 

Free  (A,CA,E,IL, 
J.NX) 

27.5X 

Free  (A,CA,E,IL, 
J.NX) 

20X 

Free  (A.CA.E.IL. 
J.NX) 

27.5X" 

257.     The  following  new  stibheading  8415.20.00  is  inserted  in  numerical  sequence: 


[Air...:l 


-8415.20.00 


i>f  a  kind  used  for  persons,  in  aotor 
vehicles 1.9X 


Free  (A.B.CA.E, 
IL.J.NX) 


35X" 


258.  The  article  description  of  heading  8422  is  modified  to  read  as  follows: 

"Dishwashing  aachines;  Machinery  for  cleaning  or  drying  bottles  or  other  containers;  machinery  for 
filling,  ^losing,  scaling  or  labeling  bottles,  cans,  boxes,  bags  or  ether  containers;  Machinery  for 
capsuling,  bottles,  jars,  tites  and  similar  containers;  other  packing  or  wrapping  Machinery  (including 
heat-shrink  wrapping  Machinery);  Machinery  for  aerating  beverages;  parts  thereof:" 

259.  The  artjLcle  description  of  subheading  8422.30  is  modified  to  read  as 
follows : 


ery)  f or  filling,  closing,  sealir 


"Nachinery|  for  filling,  closing,  sealing  or  labeling  bottles,  cans,  boxes,  bags  or  other  containers; 
Machinery  for  capsuling  bottles,  jars,  tiiies  and  siMilar  containers;  Machinery  for  aerating 
bevcragesk" 

260.     The  article  description  of  subheading  8422.40  is  modified  to  read  as 
follows:  j 

"Other  packing  or  wrapping  Machinery  (including  beat-shrink  wrapping  Machinery):" 

261(a).     The  krticle  description  of  heading  8443  is  modified  to  read  as  follows: 

"Printing  Inchinery,  including  ink-jet  printing  Machines,  other  than  those  of  heading  8471;  Machines  for 
uses  ancillary  to  printing;  parts  thereof:" 
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261.  (con.) 

(b).     Subheadings  8443.50,   8443.50.10  and  8443.50.50  are  sxiperseded  by  the 
following: 

[Printing...:] 

"Other  printing  Machinery: 
8443.51  Ink- jet  printing  Machinery: 

8443.51.10  Textile  printing  Machinery 4.1X         Free  (A,CA,E.IL.   40X 

J.NX) 

8443.51.50  Other 2X  Free  (A,CA,E,IL,   25X 

J, NX) 

8443.59  Other: 

8443.59.10  Textile  printir«  Machinery 4. IX  Free  (A,CA,E,IL,       40X 

J,NX) 

8443.59.50  Other 2X  Frae  (A,CA,E,IL,   25X- 

J.NX) 

262.  Subheadings  8456.90  through  8456.90.80  are  superseded  by  the  following: 

[Nachine...:] 

"Other:  " 

8456.91.00         For  dry  etching  patterns  on 

seaiconductor  Materials Free  SX 

8456.99  other: 

For  working  Metal; 
8456.99.10  Focused  ion  beaa  Mill ir« 

Machines  designed  to  produce 

or  repair  Masks  and  reticles 

of  ssMieonductor  device 

designs Free  SOX 

8456.99.30  Other 4X  Free  (A,CA,E,IL,  30X 

J,NX) 

8456.99.50  Other 2.7X         Free  (A,CA,E,IL,  35X" 

J,NX) 

263.  The  article  description  of  heading  8458  is  modified  by  inserting  the 
expression  "(including  turning  centers)"  after  the  word  "Lathes". 

264.  The  article  description  of  heading  8459  is  modified  by  inserting  the 
expression  "(including  turning  centers)"  after  the  word  "lathes". 

265.  The  article  description  of  heading  8460  is  modified  by  deleting  the 
expression  ",  sintered  metal  carbides". 

266.  The  article  description  of  heading  8461  is  modified  by  deleting  the 
expression  ",  sintered  metal  carbides". 

267.  The  article  description  of  heading  8463  is  modified  by  deleting  the 
expression  ",  sintered  metal  carbides". 

268.  The  article  description  of  heading  8467  is  modified  by  inserting  the  word 
",  hydraulic"  after  the  word  "pneumatic". 


UMI 
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269(a).     The!  article  description  of  heading  8469  is  modified  to  read  as  follows: 
■Typ^rlUrs  othw  than  printer*  of  heading  8471;  Mord  procassing  eachinas:" 
(b).      Subheadings  8469.10  through  8469.39.00  are  superseded  by  the  following: 


tTyp<Hritart...:] 

"AutoMtic  typewitars  and  word  processing 
■achinas: 
8M9.11.00  Word  processing  nachinas 1.3X 


8M9.12.00  AutOMtic  typawiters 1.SX 

8469.20.00  Other  typaifl-iters,  electric Free 

8469.30.00  Other  typewriters,  nonelectric Fraa 


Free  (A,CA,E,IL,       35X 
J,NX) 

Free  (A*^CA,E,IL,     35X 

Fraa 


Free" 


Conforming  change:     General  note  4(d)   is  modified  by  deleting  "8469.10.80 
Indonesia"   a^d  by  inserting  in  lieu  thereof  "8469.12.00     Indonesia". 


270(a) .     The 


article  description  of  heading  8470  is  modified  to  read  as  follows: 


"Calculating  machines  and  pocket-size  data  recording,  reproducing  and  displaying  Machines  with 
calculating  functions;  accounting  oHchines,  postage-franking  eachines,  ticket- issuing  Machines  and 
siailar  Machines,  incorporating  a  calculating  device;  cash  registers:" 

(b).     The  article  description  of  subheading  8470.10.00  is  modified  by  deleting 
the  expression  "external  source  of  power"  and  inserting  the  expression  "external 
source  of  electric  power  and  pocket-size  data  recprding,   reproducing  and 
displaying  mlachines  with  calculating  functions"  in  lieu  thereof. 

271.     Subheadings  8471.20.00  through  8471.99.90  are  superseded  by  tiie  following: 

[Aut^tic...:] 


"8471.30.00 


8471.41.00 


8471.49 
8471.49.10 


8471.49.15 


Portable  digital  autoaatic  data  processing 
Machines,  uei^ing  not  More  than  10  kg, 
consisting  of  at  least  a  central  processing 
wtit,  a  keyboard  and  a  display 3. IX 


Free  (A,C,CA,E, 
IL.J.MX) 


3SX 


Other  digital  autoaatic  data  processing 

Machines: 

Comprising  in  the  sane  housing  at 

least  a  central  processing  unit  and 

an  input  and  output  unit,  whether  or 

not  coabinad 3.1X 

other,  entered  in  the  fona  of  systems: 
Digital  processing  units  entered 
with  the  rest  of  a  systcM, 
whether  or  not  containing  in  the 
ssMe  housing  one  or  two  of  the 
following  types  of  unit:  storage 
(flits,  input  units,  output  units....  3.1X 

Input  or  outfiut  units,  entered 
with  the  rest  of  a  systen,  whether 
or  not  containing  storage  units  in 
the  saMe  housing: 

Coabinad  input/output  units....  2.2X 


Free  (A,C,CA,E, 
U.J.NX) 


35X 


Free  (A,C,CA,E, 
IL,J,NX) 


Free  (A,C,CA,E, 
IL.J.HX) 


35X 


35X 
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271.     (con.): 

CAutoaatic...:]   [eon.] 

other  digital  autoMatic  data  procaaaing 
Hachinaa  (con.): 
8471.49  other,  entered  in  the  fona  of 

(con.)  systeMS  (con.): 

Input  or  output  unite,  entered 
with  the  rest  of  a  ayttaa,  whether 
or  not  containing  storage  mits  in 
the  same  housing  (con.): 
Other: 
8471.49.21  Keyboards Fraa 

Display  wits: 
8471.49.24  Without 

cathode-ray  tuba 

(CRT),  having  a 

visual  diaplay 

diagonal  not 

exceeding  30.5  oa....  Fraa 

Other: 
8471.49.26  With  color 

cathode- ray 
tuba  (CRT) 2.2X 

8471.49.29  Other 2.2X 

Printer  unite: 
/     •  Laser: 

8471.49.31  Capable  of 

producing 
Mora  than  20 
P«9t8  par 

Minute 2.2X  - 

8471.49.32  Other 2.2X 

8471.49.33  X    '        Light  bar 

electronic  type 2.2X 

8471.49.34  Ink  jet 2.2X 

8471.49.35  Thenaal  transfer 2.2X 

8471.49.36  lonographic 2.2X 

8471.49.37  •  Other...-. 2.2X 

Other: 
8471.49.42  Optical  scanners 

and  Magnetic  ink 
recognition 
devices..............    2.2X 

8471.49.48  Other 2.2X 
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35X 


35X 


Free  (A*,C,CA,E,     35X 
IL,J,NX) 

Free  (A*,C,CA,E,     35X 
IL,J.NX) 


Free  (A,C,CA,E,       35X 
IL,J,NX) 

Free  (A,C,CA,E,       35X 
IL,J,NX) 

Free  (A,C,CA,E,       35X 
IL,J,NX) 

Free  <A,C,CA,E,        35X 
IL,J,NX) 

Free  (A,C,CA,E,       35X 

IL,J,NX) 

Free  (A,C,CA,E,       35X 
IL,J,NX) 

Free  (A,C,CA,E,       35X 
IL,J,IO() 


Free  (A,C,CA,E,       35X 
IL,J,NX) 

Frae  (A,C,CA,E,       35X 
IL,J,NX) 


UMi 
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271.      (con.): 

■  - 

(Aute 


8471.49 

(con.) 

8471.49.50 


8471 .49.60 
8471.49.70 

8471.49.85 


8471 .49.95 
8471.50 

8471,50.40 


8471.50.80 
8471.60 

8471.60.10 

8471.60.20 

8471.60.30 


8471.60.35 
8471.60.45 


tic...:]   [con.] 

ithw  digital  autoMtlc  dita  procassino 

■chinas  (con.): 

Other,  antarad  in  tha  fona  of 
tystaaa  (con.): 

Storafla  wits,  antarad  with  the 

raat  of  a  syata*. 2.2X 

Othar: 

Control  or  adapter  unfta Free 

PoMer  supplies t.SX 

Othar: 

units  suitable  for 

physical  incorporation 

into  autoaatic  data 

procaasino  aachinaa  or 

units  thereof Free 


Other. 


2.2X 


digital  procaasing  mits  other  than  those  of 
Hibheadir«8  8471.41  and  8741.49,  Hhethw  or 
not  containing  in  the  saaa  housing  one  or 
two  of  the  following  types  of  laiit:  storage 
units,  input  units,  output  units: 

Digital  processing  wits  for  autoaatic 

data  processing  aachinas,  uihousad, 

canaisting  of  a  printed  circuit  (single 

or  Multiple)  with  one  or  aore 

electronic  integrated  circuits  or  other 

saai conductor  davicea  aouited  directly 

thereon,  certified  as  wits  daaignad 

for  use  other  than  in  autoaatic  data 

processing  aachinas  of  subheading 

8471.30  or  8471.41 Free 


Othar. 


3.1X 


Input  or  output  units,  whether  or  not 
containing  storage  units  in  the  saae 
ing: 
Coifcined  input/output  units 2.2X 


Other: 


Keyboards. 


Free 


Display  units: 

Without  cathode- ray  tube 
(CUT),  having  a  visual 
display  diaganal  not 
mceeding  30.5  ca 


Free 


Other: 


With  color  cathode- ray 

tube  (CRT) 2.2X 


ether. 


2.2X 


Free  (A,C,CA,E, 
IL.J.NX) 


Free  (A,CA,E, 
IL,J,IO() 


Free  (A,CA,E, 
IL,J,NX) 


35X 


35X 
35X 


35X 
35X 


35X 

Free  (A,C,CA,E,       35X 
It.J.NX) 


Free  (A,C,CA,E,       35X 
IL,J.NX) 

35X 


35X 


Free  (A*,C,CA.E,     35X 

IL.J.MK) 
Free  (A*,C,CA,E,     35X 

IL,J,NX)    . 
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271.      (con.): 

lAutoaMtic...:]  [con.] 
8471.60       Input  or  output  units,  whether  or  not 
(con.)        containing  storage  wits  in  the  ssbm 
housing  (con.): 
Other  (con.): 

Printer  wits: 

Assaabled  wits  incorporating 
at  least  the  aadia  transport, 
control  and  print  aaehaniaas: 
Laser: 

8471.60.51  Capable  of 

producing  aore 
than  20  pages  per 

ainute 2.2X 

8471.60.52  Other 2.2X 

8471.60.53  Light  bar  electronic 

type 2.2X 

8471.60.54  Ink  jet 2.2X 

8471.60.55  Theraal  transfer 2.2X 

8471.60.56  lonographic 2.2X 

8471.60.57  Other 2.2X 

Other: 

Laser: 

8471.60.61  Capable  of 

producing  aore 
than  20  pages  per 

ainute Free 

8471.60.62  Other Free 

8471.60.63  Light  bar  electronic 

type Free 

8471.60.64  Inic  jet Free 

8471.60.65  Theraal  transfer Free 

8471.60.66  lonographic Free 

8471;60.67  Other Free 

Other: 
8471.60.70  Units  suitable  for  physical 

incorporation  into  autoaatic 
data  processing  aachinas  or 
units  thereof Free 

Other; 
8471.60.80  Optical  scanners  and 

aagnetic  inic 
recognition  devices 2.2X 

8471.60.90  Other 2.2X 


1995  /  Presidential  Documents       64937 


Free  (A,C,CA,E, 
IL,J,NX) 

Free  (A,C,M,E, 
IL.J.NX) 

Free  (A,C,CA,E, 

IL,J,NX) 

Free  (A,C,CA,E, 
IL,J,m) 

Free  (A,C,CA,E, 
IL,J,«} 

Free  (A,C,CA,E, 
IL,J,I«) 

Free  (A,C,CA,E, 
IL,J,NX) 


35X 
35X 
35X 
35X 
35X 
35X 
35X 


35X 

35X 

an 

SSX 

sn 

3R 


SSX 


Free  (A,C,CA,E,       35X 
IL,J,NX) 

Free  (A,C,CA,E,       35X 
IL,J,NX} 
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8471.70 
8471.70.10 

8471.70.20 

8471.70.30 
8471.70.40 

8471.70.50 
8471.70.60 

8471.70.90 

8471.80 

8471.80.10 

8471.80.40 

8471.80.90 
8471.90.00 
Conforming  c 
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■tie...:]  [eon.]  . 
Storas*  units: 

Nagnetic  di»k  drive  units: 
For  a  disk  of  a  diaaeter 
exceeding  21  em: 

Uithout  read-MTite  wit 

aiiwtiled  therein; 

read- write  units  entered 

separately Free 

units  for  physical 

incorporation  into  autoaatic 

data  processing  Machines  or 

units  thereof Free 


35X 


Othw. 


2.2X 


Other: 

Not  asseabled  in  cabinets, 

and  Hithout  attached 

external  power  supply Free 


«ther. 


2.2X 


Other  storage  mits: 

Not  asseiA>led  in  cabinets  for 

placing  on  a  table,  desk,  wall, 

floor  or  siailar  place Free 

Other 2.2X 

other  units  of  autoaatic  data  processing 
■achines: 

Control  or  adapter  units Free 

other: 

Units  suitable  for  physical 

incorporation  into  autoaatic 

data  processing  aachines Free 

Other 2.2X 

other 2.2X 


35X 

Free  (A,C,CA,E, 
IL,J,NX> 

35X 

35X 

Free  (A,C,CA,E, 
IL,J,NX} 

35X 

^ 

35X 

Free  (A,C,CA,E, 

iL,j,ieo 

35X 

Free  (A,CA,E, 
IL,J,NX) 

Free  (A,CA,E, 
IL,J,NX) 


35X 

35X 
35X 

35X" 


hanges:     General  note  4(d)   is  modified  by  deleting  "8471.92.32 
Malaysia;   Thailand"   and  "8471.92.34     Malaysia;   Thailand"   and  by  inserting  in  lieu 
thereof  "8471.49.26     Malaysia;   Thailand",    "8471.49.29     Malaysia;   Thailand", 


"8471.60.35 


Malaysia;   Thailand"  and  "8471.60.45     Malaysia;   Thailand" 
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272.  The  following  new  provisions  are  inserted  after  subheading  8473.40.90: 

[Parts...:] 
"8473.50                   Parts  and  accessories  equally  suitable  for 
use  with  aachines  of  two  or  aore  of  the 
headii«8  8469  to  8472: 
8473.50.30,  Printed  circuit  a«s«6lies Free  3SX 

8473.50.60                      Ports  and  accessories,  including  face 
plates  and  lock  latches,  of  printed 
circuit  asscflblies Free  35X 

8473.50.90  Other Free  3SX" 

Conforming  changes: 

(a).      Stibheading  8473.30.10  is  modified  by  deleting  ",   other  than  for  power 
s\xpplies  for  automatic  data  processing  machines". 

(b).      Subheadings  8473.30.35,    8473.30.45  and  8473.30.50  and  the  superior  texts 
reading  "Other:"  and  "Parts  of  power  supplies  for  automatic  data  processing 
machines : "  are  deleted  and  the  following  new  provision  is  inserted  .in  lieu 
thereof: 

[Parts...:] 

[Parts...:] 
[Not...:] 
"8473.30.50  Other Free  35X" 

273.  Subheading  8475.20.00  is  superseded  by  the  following: 

[Machines...:] 

"Machines  for  aanufacttM*ing  or  hot-workfng 
glass  or  glassware: 
8475.21.00         Machines  for  aaking  optical  fibers 

and  pref eras  thereof 2.3X         Free  (A,CA,E,    35X 

IL.J,NX) 

8475.29.00  Other 2.3X  Free  (A,CA,E,  JSV> 

IL,J,NX) 

274.  Subheadings  8476.11.00  and  8476.19.00  (and  the  superior  text  thereto 
reading  "Machines:")  are  superseded  by  the  following: 

[Autoaatic...:] 

"Autoaatic  beverage- vending  aachines: 
8476.21.00         Incorporating  heating  or  refrigerating 

devices .^ 2.3X         Free  TA,CA,E,IL,  35X 

J,NX) 

8476:29.00         Other..... 2.3X         Free  (A,CA,E,IL.  35X 

J,IO() 
Other  aachines: 
8476.81.00         Incorporating  heating  or  refrigerating 

devices 2.3X         Free  (A,CA,E,IL.  35X 

J,MX> 

8476.89.00  Other 2.3X  Free  (A,CA,E,IL,     3SX" 

J,MX> 
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275.     The  foliLowing  new  subheadings  are  inserted  in  ntuerical  sequence  in  heading 
8479: 


I 

Otochlnes...:) 


-8479.50.00 


8479.60.00 


276(a).     The 


Industrial  robots,  not  clSMhcre  specifiod 

or  ineludad 3.2X 


Evaporative  air  coolers 3<6X 


Free  (A,CA,E,     35X 
IL,J,NX) 

Free  (A,CA,E,     40X" 
IL.J.NX) 


article  description  of  heading  8483  is  modified  by  deleting  the 
expression  "bkll  screws;"  and  inserting  the  expression  "ball  or  roller  screws;" 
in  lieu  thereof. 

(b).   The  article  description  of  sxibheading  8483.40  is  modified  by  deleting 
the  expression  "ball  screws;"  and  inserting  the  expression  "ball  or  roller 
screws;"  in  lieu  thereof. 

(c).  The  article"  description  of  subheading  8483.40.80  is  modified  to  read  as 
follows:   "BaQ.1  or  roller  screws". 


277(a).  The 
expression  " 

(b) .  The 
heading  8484 


article  description  of  heading  8484  is  modified  by  inserting  the 
mechanical  seals"  after  the  expression  "similar  packings". 

following  new  subheading  is  inserted  in  numerical  sequence  in 


[GasketsT. .] 
"8484.20.00      Nechanical  seals 5X 


Free  (A,B,CA,E,       45X" 
IL.J.NX) 


278.  The  first  sentence  of  the  second  paragraph  of  note  4  to  chapter  85  is 
modified  to  read  as  follows; 

"The  tens  "printed  circuits"  does  not  cover  circuits  coabined  with  elenents  other  than  those  obtained 
durir^  the  printing  process,  nor  does  it  cover  individual,  discrete  resistors,  capacitors  or 
inductaiWes." 

279.  The  following  new  note  7  to  chapter  85  is  inserted: 

"7.      For  the  purposes  of  headir«  8548,  "spent  priaarv  cells,  soent  priwarv  batteries  and  spent  electric 
stor^e  batteries"  are  those  Mhich  are  neither  usable  as  such  because  of  breakage,  cutting  up, 
wear  or  other  reasons,  nor  capable  of  being  recharged." 

280.  The  following  new  subheading  note  1  to  chapter  85  is  inserted: 

"Subheadii^  Mote 

1.      Subh|eadings  8519.92  and  8527.12  cover  only  cassette  players  with  built-in  aapLtfler,  without 
buil,t-in  loudspeaker,  capable  of  operating  without  an  external  source  of  electric  power  and  the 
din9»ions  of  which  do  not  exceed  170  nn  x  100  Rm  x  45  an." 

281.  Svibheading  8502.30.00  is  $uperseded  by  the  following: 

[Electric...:] 


8502.31.00 
8502.39.00 


■Other  generating  sets: 

Uind  powered 2.8X 


Other. 


2.8X 


free  (A,B,C,CA, 
E,IL,J,NX) 

Free  (A,B,C,CA, 
E,IL,J,HX} 


35X 
35X" 
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282(a).     The  article  description  of  heading  8504  is  modified  to  read  as  follows: 

"Electrical  tranaforaars,  static  converters  (for  exaiple,  rectifiers)  and  inducters;  power  supplies  for 
autonatic  data  processing  aachines  or  mits  thereof  of  heading  8471;  parts  thereof:" 

(b) .     The  article  description  of  subheading  8504.40  is  modified  to  read  as 
follows : 

"Static  converters;  power  supplies  for  autoaatic  data  processing  Machines  or  units  thereof  of  heading 
8471:" 

(c) .      Stibheading  8504.40.80  is  deleted  and  the  following  new  subheadings  are 
added  in  nximerical  sequence: 

[Electrical...:] 
[Static...:] 

"Power  st^plics  for  autoaatic  data 
processing  aachines  or  uiits  thereof 
of  heading  8471: 
8504.40.60  Suitable  for  physical 

incorporation  into  autoaatic 

data  processing  aachines  or  units 

thereof  of  headir«  8471 Free  35X 

8504.40.70  Other 1.8X         Free  (A.CA,E,    35X 

IL,J,»<) 

8504.40.90  OttMT 2.4X  Free  (A,B,C,CA,       35V 

E,IL,J.W) 

(d).   Subheadings  8504.90.60  and  8504.90.90  are  superseded  by  the  following: 

[Electrical...:] 
Parts:] 

"Of  power  supplies  for  autoaatic  data 
processing  aachines  or  units  thereof 
of  heading  8471: 
8504.90.20  Printed  circuit  assaafclies.. Free  35X 

8504.90.40  Other.... Free  35X 

Other: 

8504.90.70  Printed  circuit  asscifclies 2.9X  Free  (A,B,CA,E,       35X 

IL,J,MX) 

8504.90.95  Other 2.9X  Free  (A,B,CA,E,     ■  35X" 

IL.J.HX)    ■ 

283.     Heading  8506   (including  its  subordinate  provisions)   is  superseded  by  the 
following: 

"8506  Priaary  cells  and  priaary  batteries;  parts 

thereof: 

8506.10.00  Manganese  dioxide 4.3X  Free  (A,E,IL,J,       35X 

MX) 
IX  (CA) 
8506.30  Mercuric  oxide: 

8506.30.10  Having  an  external  voluae  not 

exceeding  300  ca^ 4.3X  Free  (A,CA,E,  3SX 

IL,J,NX) 

8506.30.50  Other 4.SX  Free  (A.E.IL.J,       35X 

MX) 
IX  (CA) 


UMI 
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8606  (con.)   Prijiry  cells  and  prfMry  battcriM;  parts 

thcfitof  (con.): 
8506.40  Silver  oxide: 

8506.40.10  Having  an  external  voluae  not 

exceeding  300  ca^ .^ 4.3X 


8506.40.50 


8506.50.00 


8506.60.00 


8506.80.00 


8506.90.00 


Free  (A,CA,E, 
IL.J^NX) 


35X 


284(a) .      The 


other 4.3X 


LithiuB ^.IX 


Air-zinc *.» 


Other *«5X 


Parts ^'R 


Free  (A,E,IL,J,       35X 

NX) 
IX  (CA) 

Free  (A,E,IL,J,       35X 

MX) 
IX  (CA) 

Free  (A,E,IL,J,       35X 

NX) 
IX  (CA) 

Free  (A,E,IL,J,       35X 

NX) 
IX  (CA) 

Free  (A,E,IL,J,       35X" 

NX) 
IX  (CA) 


article  description  of  heading  8510  is  modified  to  read  as  follows: 


"Shavers,  hair  clippers  and  hair-reaoving  appliances,  with  self-contained  electric  aotor;  parts 
thereof}" 

(b).      The  following  new  svibheadings  8510.30.00  and  8510.90.55  are  inserted  in 
nximerical  sequence: 


tShayers,...:] 
"8510.30.00  Hair-rennving  appliances »...    4.ZX 


"8510.90.55 


expression 
thereof. 

286(a).     The 


[Parts:] 

Other 4.2X 


Free  (A,E,IL,J.       40X" 

NX) 
0.8X  (CA)  ^ 

Free  (A,CA,E,IL,     40V 
J.NX) 


285.  The  article  description  of  heading  8515  is  modified  by  deleting  the 

__  _  .  «.._  a*  -•  .^  __JM_ .. aa       s 


sintered  metal  carbides"  and  inserting  the  word  "cermets"   in  lieu 
article  description  of  heading  8517  is  modified  to  read  as  follows: 


■Electrical  apparatus  for  line  telephony  or  line  telegraphy,   including  line  telephone  sets  Kith 
cordless  handsets  and  telecoemunication  apparatus  for  carrier-current  line  systens  or  for  digital 
line  systeas;  videophones;  parts  thereof:" 
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(b).     Subheading  8517.10.00  is  sxiperseded  by  the  following: 

[Electrical...:] 

"Telephone  sets;  videophones: 
8517.11.00         Line  tetephone  sets  with  cordless 

handsets 3.6X         Free  (A,B,C,CA,E.  35X 

IL,J,NX) 
8517.19  Other: 

8517.19.40  Videophones..... 8.5X         Free  (A*,B,CA,E,   35X 

IL,J,NX) 

8517.19.80  Other 8.5X         Free  (A*,,B,CA,E,   35X" 

1L,J,NX) 

Conforming  change:   General  note  4(d)  is  modified  by  deleting  "8517.10.00 
Thailand"  and  by  inserting  in  lieu  thereof  "8517.19.40  Thailand"  and  "8517.19.80 
Thailand".  .,         . 

(c).   Subheading  8517.20.00  is  superseded  by  the  following: 

[Electrical...:} 

"Facsiaile  aachines  and  teleprinters: 

8517.21.00         Facsiaile  aachines 4.7X         Free  (A*,CA,E,    35X 

IL,J,NX) 

8517.22.00         Teleprinters 4.7X         Free  (A,a,E,    35X" 

1L,J,NK) 

Conforming  change;   (^neral  note  4(d)  is  modified  by  deleting  "8517.82.40 
Thailand"  and  by  inserting  in  numerical  sequence  "8517.21.00  Thailand". 

(d).   Subheadings  8517.40,  8517.40.10,  and  8517.40.50  are  redesignated  as 
8517.50,  8517.50.10,  and  8517.50.50,  respectively;  the  article  description  of 
subheading  8517.50  (as  redesignated)  is  modified  by  deleting  the  expression 
"systems:"  and  inserting  the  expression  "systems  or  for  digital  line  systems:"  in 
lieu  thereof. 

(e).   Siibheading  8517.40.70  is  deleted  and  the  following  new  provisions  are 
inserted  in  numerical  sequence  in  lieu  thereof: 

[Electrical...:] 
[Other...:] 
[Other:] 

"Telegraphic: 
8517.50.60  For  carrier-currant  Una 

systaas 3.7X  Free  (A,CA,E,IL,     35X 

J.NX) 

8517.50.90  Other 4.7X  Free  (A,CA,E,IL,      35X" 

J.NX) 

(f )  .      Subheadings  8517.81.00   (and  the  superior  text  thereto  reading  "Other 
apparatus:"),    8517.82,   8517.82.40  and  8517.82.80  are  deleted  and  the  following 
new  provisions  are  inserted  in  lieu  thereof: 

[Electrical...:] 
"8517.80  Other  apparatus: 

8517.80.10  Telephonic 8.5X  Free  (A,B,CA,E,         35X 

iL,J,NX) 

8517.80.20         Telegraphic 4.7X         Free  (A,CA,E,     35X- 

IL.J.NX) 
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286.  (con.) 
(g).  The  superior  text  imiediately  preceding  subheading  8517.90.16  reading 

"Parts  for  articles  of  subheadings  8517.20.  8517.30,  8517.40.50  and  8517.81:"  is 
modified  by  deleting  provisions  "8517.20."  and  "8517.40.50  and  8517.81"  and 
inserting  provisions  "8517.22,"  and  "8517.50.50  and  8517.80.10",  respectively,  in 
lieu  thereof J 

287.  Subheading  8519.91  is  superseded  by  the  following: 


-8519.92.00 


8S19.93 
8519.93.40 


8519.93.80 


[Turntables,...:] 
Otiwr...:] 

Pocket-size  cassette  players ..^.....    2.2X 


Other,  cassette  type: 

Designed  exclusively  for 

■otor-yihicle  installation 3.7X 


Free  (A,E,IL, 

J,NX) 
0.7X  (CA) 


35X 


Other. 


2.2X 


Free  (A,B,CA,E,       35X 

Free  (A,E,IL,J,       35V 

NX) 
0.7X  (CA) 


288.     Subheading  8520.31.00  is  superseded  by  the  following: 


"8520.32.00 


8520.33.00 


magnet  ic...^] 
:other...:] 

Digital  audio  type 2.3X 


Other,  cassette  type. 


2.3X 


Free  (A,B,E,IL,       35X 

J,NX) 
0.7X  (CA) 

Free  (A,B,E.IL.       35V 

J, NX) 
0.7X  (CA) 


289.  The  an  Icle  description  of  heading  8522   is  aodified  to  read  as  follows: 

"Parts  and  accessories  suitable  for  use  solely  or  principally  with  the  apparatus  of  headings  8519  to 
8521:"    j 

290.  The  following  new  subheading  8523.30.00  is  Inserted  in  nuaerical  order: 
[Prepared...:] 


"8523.30.00 


Cards  incerperatinf  a  ■agnatic  stripe 2.5X 


Free  (A,E,IL,J,       80X> 

W() 
0.8X  (CA) 


291.      Subheadings  8524.10.00  through  8524.90.40  are  superseded  by  the  following: 

PtCCOTXK  f  •  •  •  S  ] 

"8524.10.00      Phonograph  reter* 2.9X 


Discs  for  laser  reading  systaas: 
8524.31.00         For  reproducing  phenteena  ether  than 

sound  or  iaage 5.8c/a  of 

recording 
surface 


Free  (A,E,IL,J,   30X 

nc) 

e.TX  (CA) 


Free  (A,E,IL, 
4.NX) 

1.9e/«^  of 
recording 
surface  (CA) 


i6.U/a' 
of 

recording 
surf see 


291. 


8524.32 


8524.39 
8524.40 


8524.51 
8524.51 


8524.51 

8524.52 
8524.52 

8524.52 


8524.53 
8524.53 


8524:53 


8524.60 
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(con.): 

[Records,...:]   [con.] 

Discs  for  laser  reading  systeas  (con.): 

.00         For  reproducing  sound  only S.U/wT  of     Free  (A.E.IL,     86.1<V 

recording         i'^^  ^ 

turf  me*  1.9c/b  of       recording 

recording       surface 
surface  (CA) 

.00         Other 4.3X         Free  (A,E,IL,    BOX 

J,NX) 
IX  (CA) 
.00      Nagnetic  tapes  for  reproducing  phenoaena 

other  than  sound  or  inage 7.7</a^  of     Free  (A,E,IL,     86.1e/ii^ 

recording         J,NX)       of 
surface       1.9t/a  of        recording 
recording        surface 
surface  (CA) 
Other  Magnetic  tapes: 

Of  a  width  not  exceeding  4  mi: 
.10  News  sound  recordings  relating 

to  current  events Free  Free 

.30  Other 7.7e/B^  of     Free  (A.E.IL,     86.1«/«^ 

recording  J .NX)       of 

surface       1.9t/iB  of        recording 
recording       surface 
surface  (CA) 
Of  a  width  exceeding  4  ■■  but  not 
exceeding  6.5  hb: 

.10  Video  tape  recordings 0.53«/lin.  ■   Free  (A.E.IL,     3.3«/lin.  ■ 

J.NX) 
O.K/lin.  ■  (CA) 

.20  Other 7.7«/,b*  of     Free  (A.E.IL,     86.1«/»^ 

recording         J.NX)       of 
surface       1.9e/B  of        recording 
recording        surface 
surface  (CA) 
Of  a  width  exceeding  6.5  m: 

,10  Video  tape  recordings 0.4e/lin.  ■    Free  (A.E.IL,     3.3«/lin.  ■ 

J.NX) 
0.1«/lin.  ■  (CA) 

.20  Other 7.7e/B^  of     Free  (A.E.IL,     86.1c/iii^ 

recording         i'*'^^  °^ 

surface       1.9c/b  of  recording 

recording  surface 
surface  (CA) 

.00      Cards  incorporating  a  Magnetic  stripe... 5.8</b^  of     Free  (A.E.IL.  86.U/b^ 

recording         i'^^  °^ 

surface      1.9t/B  of  recording 

recording  surface 
surface  (CA) 


6494S 
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8524.91.00 


Dtccofds,...:!   [con.] 
Other: 

For  reproducing  phenoama  other  than 
sound  or  ii 


8524.99 
8524.99.20 


8524.99.40 


5.8«/a^  of 
recordina 
surface 


Other: 

Master  records  or  wtal  aatrices 
therefran  for  use  in  the 
production  of  sound  records  for 
export;  recordings  on  wire Free 

Oth«" 5.8«/«*  of 

recording 
surface 


Free  (A,E,IL. 

1.9«V  of 
recording 
surface  (CA) 


86.1c/a^ 
of 

recording 
surface 


Free  (A,E,IL, 

1.9«/a*  of 
recording 
surface  (CA) 


Free 

86.1</a^ 
of 

recording 
surface" 


292(a).     The  article  description  of  heading  8525  is  modified  by  deleting  the 
expression  "<ianeras:"  and  inserting  the  following  in  lieu  thereof: 

stilt  iaage  video  caaeras  or  other  video  caaera  recorders:" 


(b).      Sxibbeadings  8525.20.50  and  8525.20.60  (and  the  superior  text  thereto 
reading  "Othfr:")   are  deleted,   and  the  following  new  stjbheading  is  inserted  in 
lieu  thereof! 

[Tranaaission...;! 


"8525.20.90 


(c) .   The 


[Transaission...:] 

Other 3-6X 


Free  (A,B.C,CA,   35X" 
E,IL,J,NX) 


following  new  siibheading  is  inserted  in  numerical  sequence: 


[Transaission...:! 
"8525.40.00              Still   iaage  video  c«Kras  and  other  video 
caaera  recorders 


3.4X 


Free  (A,CA,E, 
IL,J,NX) 


35X" 


293.      Sxibheadings  8527.11  through  8527.11.60  and  the  intervening  superior  text 
reading  "Othfer:"   are  superseded  by  the  following: 


[Reaption.  ..:1 

[Radiobroadcast...:] 
"8527.12.00  Pocket-size  radio  cassette  players 2.2X 

8527.13  Other  apparatus  coabined  with  sound 

recording  or  reproducing  apparatus: 

8527.13.11  Coabinations  incorporating  tape 

players  which  are  incapable  of 
recording 2.2X 


Free  (A,CA.E,     ,     35X 
IL.J.W) 


Free  (A,CA,E,  35X 

IL.J.NX) 
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293.      (con.): 

[Reception...:]   [con.] 

[Radiobroadcast...:]  [con.] 
8527.13  other  apparatus  coabined  with  sound 

(con.)  recording  or  reproducing 

apparatus  (con.): 
Other: 
8527.13.20  Radio-tape  recorder 

coabinations 2.9X         Free  (CA,E,IL,    35X 

J.MX) 

8527.13.40  Radio-phonograph 

coabinations 2.6X         Free  (CA,E,IL,    35X 

J.W) 

8527.13.60  Other 2.2X         Free  (A,CA,E,     35X" 

IL,J,NX) 

294(a).     The  article  description  of  heading  8528  is  modified  to  read  as  follows: 

"Reception  apparatus  for  television,  whether  or  not  incorporating  radiobroadcast  receivers  or  sound  or 
video  recording  or  reproducing  apparatus;  video  aonitors  and  video  projectors:" 

(b).      Subheadings  8528.10  through  8528.20.00,    inclusive,   are  superseded  by  the 
following: 

[Reception...:] 

"Reception  apparatus  for  television,  whether 
or  not  incorporating  radiobroadcast 
receivers  or  sound  or  video  recording  or 
reproducing  apparatus: 
8528.12  (U>lor: 

Inccaplete  or  unfinished 
(including  asseablies  for 
television  receivers  consisting 
of  all  the  parts  specified  in 
additional  U.S.  note  10  to  this 
chapter  plus  a  power  sufiply),  not 
incorporating  a  cathode-ray  tube, 
flat  panel  screen  or  siailar 
display  device: 
8528.12.04  Incorporating  video  recording 

or  reproducing  apparatus 2.3X         Free  (A*,E,IL,J,  2SX 

NX) 
0.7%   (CA) 

8528.12.08  Other 3X  Free  (B,E.IL,J.   35X 

NX) 
IX  (CA) 
Non-high  definition,  having  a 
single  picture  tube  intended  for 
direct  viewing  (non-projection 
type),  with  a  video  display 
diagonal  not  exceeding  35.56  ca: 
Incorporating  video  recording 
or  reproducing  apparatus: 
8528.12.12  With  a  video  display 

diagonal  not  exceeding 

33.02  ca.. 2.3X  Free  (A*,E,IL,J,   25X 

MX) 
-  0.7X  (CA) 

8528.12.16  other 3.9X  Free  (A*,E,IL,J,   25X 

MX) 
0.7X  (CA) 
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): 


8528.12 
(con.) 


8528.12.20 


Pl«e«^ion...:]'  [con.]  . 

Reco^ion  apparatus  for  talaviaion,  Hh«ttMr 
or  not  incorporating  radiobroadcast 
raccivars  or  sowd  or  vidao  racordlng  or 
raproducins  apparatus  (eon.): 
Color  (con.): 

Non-hi9h  daf inition,  having  a 
singla  picture  tuba  intanded  for 
dlraet  viawing  (non-projaction 
typa),  with  a  vidao  display 
diagonal  not  axcaading 
35.56  CM  (con.): 
Ottwr: 

With  a  vidao  display 
diagonal  not  exceeding 
X3.02  oa. 


8528.12.24 


8528.12.28 


8528.12.32 


8528.12.36 


8528.12.40 


8528. 12. U 


8528.12.48 


Other. 


3X 


5X 


Non-high  definition,  having  a 

single  picture  tite  intended  for 

direct  viewing  (non-projection 

type),  Mith  a  vidao  display 

diagonal  exceeding  35.56  ca: 

Incorporating  vidao  recording 

or  reproducing  apparatus 3.9X 


Other. 


5X 


Non-high  definition,  projection 

type,  with  a  cathode-ray  tube: 

Incorporating  vidao  recording 

or  reproducing  apparatus 3.9X 


Other 5X 


High  definition,  non-projection 

type,  with  a  cathode- ray  tube: 

Incorporating  vidao  recording 

or  reproducing  apparatus 3.9X 


Other 5X 


Free  (B,E,IL,J,       35X 

NX) 
W  <CA) 

Free  (B,E,IL,J,       35X 

NX) 
IX  (CA) 


Free  (A,E,IL,J,       2SX 

NX) 
0.7X  (CA) 

Free  (B,E,IL,J,       35X 

NX) 
IX  (CA) 


Free  (A*,E,IL,J,     2SX 

NX) 
O.A  (CA) 

Free  (B,E,IL,J,        35X 

NX) 
IX  (CA) 


Free  (A,E,IL,J,       2SX 

NX) 
0.7X  (CA) 

Free  (B,E,IL,J,       35X 

NX) 
IX  (CA) 
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294.      (con.)  - 

(b).      (con.).: 

[Reception...:]   [con.] 

Reception  apparatus  for  television,  whether 
or  not  incorporating  radiobroadcast 
receivers  or  somd  or  video  recording  or 
reproducing  apparatus  (con.): 
8528.12  Color  (con.): 

(con.) 

High  definition,  projection  type, 
with  a  cathode-ray  tube: 
8528.12.52  Incorporating  video  recording 

or  reproducing  apparatus 3.9X 

8528.12.56  Other 5X 

With  a  flat  panel  screen: 

Incorporeting  video  recording 
or  reproducing  apparatus: 
8528.12.62  With  a  video  display 

diagonal  not  exceeding 
33.02  oi 2.3X 

W28.12.64  Other 3.9X 

Other: 
8528.12.68  With  a  video  display 

diagonal  not  exceeding 
33.02  Oi 3X 

8528.12.72  Other 5X 

Other: 

Incorporating  video  recording 
or  reproducing  apparatus: 
8528.12.76  With  a  video  display 

diagonal  not  exceeding 
33.02  cai 2.3X 

8528.12.80  Other 3.« 

Other: 
8528.12.84  With  a  video  display 

diagonal  net  exceeding 
33.02  ca 3X 

8528.12.88  Other 5X 
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Free  (A,E,IL,J,   2SX 

NX) 
0.7X  (CA) 

Free  (B,E,IL,J,   35X 

NX) 
IX  (CA) 


Free  (A,E.IL,J,   25X 

NX) 
0.7X  (CA) 

Free  (A,E,IL,J,   25X 

NX) 
0.7X  (CA) 


Free  (B,E,IL,J,   35X 

NX) 
IX  (CA) 

Free  (B,E,IL,J,   3SX 

NX) 
IX  (CA) 


Free  (A,E,IL,J,   25X 

0.7X  (CA) 

Free  (A,E,IL,J,   25X 

NX) 
0.7X  (CA) 


Free  (B,E,IL,J,   35X 

NX) 
IX  (CA) 

Free  (B,E,IL,J,   SX 

NX) 
IX  (CA) 
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COQ.) 


8528.13.00 


aS28.21 


V2B.21.05 


8528.21.10 


8528.21.16 


8528.21.19 


8S28.21.24 


8528.21.29 


UMI 


ion...:]  [con.] 
Recaption  apparatus  for  talavision,  whathar 
or  not  incorporating  radiobroadcast 
raceivars  or  sound  or  vidao  racording  or 
raproducing  apparatus  (con.): 

Black  and  uhita  or  other  BonochraBa. . . . 


5X 


Video  aonitors: 
Color: 

Ineoaplete  or  utfinished 
(including  assasfelias  consisting 
of  ^  parts  specified  in 
stMivisione  (e),  (b),  (c)  end 
(e)  in  edditionel  U.S.  note  10  to 
this  chepter  plus  e  power  s«^ply>, 
not  incorporeting  a  cethode-rey 
t\h»,  f  let  penel  screen  or 
siailar  display  device: 

Incorporeting  video  recording 

or  reproducing  apperatus 2.SX 


Other. 


Non-high  definition,  heving  e 
single  picture  ti^  intended  for 
direct  vieuing  (non- projection 
type),  with  e  video  displey 
diegonel  not  exceeding  35.56  ems 
Incorporeting  video  recording 
or  reproducing  apperetue: 
With  e  video  display 
diegonel  not  exceeding 
33.02  cm. 2.3X 

Other 3.9X 

Other: 

Uith  e  video  diepley 

diagonal  not  exoMding 

Zi.az  em. 3X 

Other 5X 


Free  (B,E,IL,J, 

NO 
n  (CA) 


^X 


Free  (A*,E,IL,J,     25X 

NX) 
0.7X  (CA) 


Free  (B,E,IL,J, 

NX) 
IX  (CA) 


3SX 


Free  (A*,E,IL, 

J.NX) 
0.7X  (CA) 

Free  (A*,E,IL, 

J,NX) 
0.7X  (CA) 


Free  (B,E.IL, 

J, NX) 
IX  (CA) 

Free  (B,E,IL, 

J,NX) 
IX  (CA) 


2SX 


25X 


35X 


35X 
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294.      (con.) 
(b) .      (con.): 

[Reception...:]    [con.] 

Video  nonitors  (con.): 
8528.21  Color  (con.): 

(con.) 

Non-high  definition,  heving  a 
single  picture  tube  intended  for 
direct  viewing  (non-projection 
type),  with  a  video  display 
diegonal  exceeding  35.56  ca: 
8528.21.34  Incorporating  video  recording 

or  reproducing  epparatus 3.9X  Free  (A,E,IL,     25X 

J,NX) 
0.7X  (CA)  • 

8528.21^39  Other 5X  Free  (B,E,IL,     35X 

J.NX) 
IX  (CA) 
Non-high  definition,  projection 
type,  with  a  cathode- ray  tube: 

8528.21.41  Incorporating  video  recording 

or  reproducing  apparatus 3.9X  Free  (A*,E,IL,         25X 

J.NX) 
0.7X  (CA) 

8528.21.42  Other 5X  Free  (B,E,IL,     35X 

J.HX) 
IX  (CA) 
High  definition,  non-projection 
type,  with  a  cathode- ray  tube: 
8528.21.44  Incorporating  video  recording 

or  reproducing  apparatus 3.9X  Free  (A,E,IL,     25X 

J,MX) 
0.7X  (CA) 

8528.21.49  Other 5X  Free  (B,E,IL,     35X 

J.MX) 
1X  (CA) 
High  definition,  projection  type, 
with  a  cathode- ray  tiiw: 
8528.21.51  Incorporating  video  recording 

or  reproducing  apparatus 3.9X  Free  (A,E,IL,     25X 

J,NX) 
0.7X  (CA) 

8528;21.52  Other 5X  Free  (B,E,IL,     35X 

J,NX) 
IX  (CA) 
Uith  a  flat  panel  screen: 

Incorporating  video  recording 
or  reproducing  apparetus: 
8528.21.55  With  a  video  display 

diagonal  not  exceeding 

33.02  cm 2.3X         Free  (A,E,IL,J,   25X 

NX) 
0.7X  (CA) 

8528.21.60  Other 3.9X         Free  (A,E,IL,J,   25X 

NX) 
0.7X  (CA) 


UMi 
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.) 


8528.21 
(con.) 


8528.21.65 


Dtica^ian...:]   [eon.] 

Vidto  Bonltors  (con.): 
Color  (c«n.): 


8528.21.70     » 


8528.21.75 


8528.21.80 


8528.21.85 


8528.21.90 

8528.22.00 
8528.30 


8528.30.10 


8528.30.20 


With  ■  flot  farwl  scrMn  (con.): 
Other: 

With  a  video  display 
diaoonal  not  txcoodino 
33.02  01. 


Othor. 


3X 


5X 


Othor: 

Incorporating  vidao  racording 

or  reproducing  apparatus: 
With  a  vidao  display 
diagonal  not  exceeding 
33.02  ca 2.S( 


Other. 


3.9X 


Other: 


With  a  vidao  diapley 
diagonal  not  exceeding 
33.02  Oi 


3X 


Other 5X 


Black  and  white  or  other  aonochro 


5X 


i/idao  projectors: 
Color: 

Incoaplete  or  unfinished 
(including  asseablies  consisting 
of  the  parts  specified  in 
subdivisions  (a),  (b),  (c)  and 
(e)  in  additional  U.S.  note  10  to 
this  chapter  plus  a  power  supply), 
not  incorporating  a  cathode- ray 
tube,  flat  panel  screen  or 
sinilar  display  device: 

Incorporating  video  recording 
or  reproducing  apparetus 


2.3% 


Other 3X 


Free  (B,E,IL,J,   35X 

NX) 
IX  (CA) 

Free  (B,E,IL,J,   35X 

«) 
IX  (CA) 


Free  (A,E,IL,J,   25X 

NX) 
0.7X  (CA) 

Free  (A,E,IL,J,   25X 

NX) 
0.7X  (CA) 


Free  (B,E,IL,J,   35X 

NX) 
IX  (CA) 

Free  (B,E,IL,J,   35X 

NX) 
IX  (CA) 

Free  (B,E,IL,J,   35X 

NX) 
IX  (CA) 


Free  (A*,E,IL,J,  25X 

NX) 
0.7X  (CA) 

Free  (B,E,IL,J,   35X 

NX) 
IX  (CA) 
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294.   (con.) 
(b).   (con.): 

Reception...:]   [con.] 
8528.30  Video  projectors  (con.): 

(con.) 

Color  (con.): 

Non-high  definition,  with  a 
cathode- ray  tiAie: 
8528.30.30  Incorporating  video  recording 

or  reproducing  apparatus 3.9X 

8528.30.40  Other 5X 

High  definition,  with  a 
cathode- ray  tiiw: 
8528.30.50  Incorporating  video  recording 

or  reproducing  epparatus 3.9X 

8528.30.60  Other 5X 

With  a  flat  panel  screen: 

Incorporating  video  recording 
or  reproducing  apparatus: 
8528.30.62  With  a  video  display 

diagonal  not  exceeding 
33.02  OB 2.3X 

8528.30.64  '  Other 3.9X 

Other: 
8528.30.66  With  a  video  display 

diagonal  not  exceeding 
33.02  ca 3X 

8528.30.68  Other 5X 

Other: 
8528.30.72  Incorporating  video  recording 

or  reproducing  apparatus 3.9X 

8528.30.78  Other 5X 

8528.30.90  Black  and  white  or  other  aonochroae 5X 
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Free  (A*,E,IL,J,  25X 

NX) 
0.7X  (CA) 

Free  (B,E,IL,J,   35X 

NX) 
IX  (CA) 


Free  (A,E,IL,J,   2SX 

NX) 
0.7X  (CA) 

Free  (B,E,IL,J,   35X 

NX) 
IX  (CA) 


Free  (A,E,IL,     25X 

J,NX) 
0.7X  (CA) 

Free  (A,E,IL,     25X 

J, NX) 
0.7X  (CA) 


Free  (B,E,IL,    35X 

J,NX) 
IX  (CA) 

Free  (B,E,IL,     35X 

J, NX) 
IX  (CA) 


Free  (A,E,IL,     25X 

J,NX) 
0.7X  (CA) 

Free  (B,E,IL,     35X 

J,NX> 
IX  (CA) 

Free  (B,E,IL,J,   35X" 

NX) 
IX  (CA) 


UMI 
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294.   (con.) 

(b).   (cod.) 

<:onforming  changes:  General  note  4(d)  is  modified  by  deleting  "8528.10.04 
Hungary-.  "8528.10.11  Malaysia",  "8528.10.13  Malaysia",  and  "8528.10.34 

Malaysia"  andj  ' —  ' "^ —  '- "   '  .   -  ..   - 

covmtries : 


by  inserting  in  numerical  seqxience  the  following  stibheadings  and 


8528.21.16  Nalaytia 

8528.21.19  Malaysia 

8528.21.41  Malaysia 

8528.30.10  Huwary 

8528.30.30  Malaysia- 


295. 


"8528. 12.^4  IM«ary 

8S28.12.1R  Malaysia 

8528.12.16  Malaysia 

8528.12.36  Malaysia 

8528.21.06  Hmgary 

The  article  description  of  heading  8537  is  modified  to  read  as  follows: 

"!!!!I?"'  E£f  ^*'  2C**^**'  **•"•  c*'"***  •«*  oth«r  bases,  aquipfwd  with  two  or  aore  apparatus  of 
haadtng  8(35  or  8536,  for  alactric  control  or  tha  distribution  of  alactricity,  {neludir«  thosa 
incorporating  instn^nts  or  apparatus  of  chapter  90,  and  nuaarical  control  apparatus,  other  than 
switchine  apparatus  of  headir«  8517;" 

296(a).     The  following  new  siibheading  8539.32.00  is  inserted  in  numerical  order: 
tElectHeal...:] 


•8539.32.00 


Ifischarge...:] 

Mercury  or  sodiua  vapor  li 
halida  li 


i;  aatal 


3.2X 


Free  (A,E,IL,J,       20X" 

NX) 
0.7X  (CA) 


(b).     Subheadings  8539.40.   8539.40.40  and  8539.40.80  are  superseded  by  the 
following : 


8539.41.00 


8539.49.00 


Klactiical...:] 

"ijltraviolat  or  infrared  li 
Arc  iMBs 


i;  arc  I 


Other. 


3.4X 


3.2X 


Free  (A,CA,E,  35X 

IL.J,NX> 

Free  (A,CA,E,  35X" 

IL,J,NX) 


297.      Subheadilngs  8540.30.00  through  8540.49.00  are  superseded  by  the  following: 


"8540.40.00 


8540.50.00 


8540.60.00 


rrhenBijonic,...:] 

Diata/graphic  display  tubes,  color,  with  a 
dot  screen  pitch  swller  than 


phoaphor 


4.8X 


8540.71 
8540.71.20 


8540.71.40 


D»ta/graphic  display  tubas,  black  and  white 

or  other  aonochroae 4.8X 


Other  cathoda-ray  tttes k,fX 

Microwave  tubes  (for  cxaaple,  wagnetrons, 

klystrons,  traveling  wave  tiiws, 

eircinotrons),  excluding  grid-controlled 

tites: 

Magnetrons: 

Modified  for  use  as  parts  of 
■icrowave  ovens 


Free  (B,CA,E, 
IL,J,MX) 

Free  (B,CA,E, 
IL,J,m) 

Free  (B,CA,E, 
IL,J.NX) 


35X 


35X 


35X 


Free 


Other IX 


Free  (CA,E,IL, 
J,NX) 


35% 
35X 
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297.  (con.): 

[Theraionic,...:]   [con.] 

Microwave  tubes  (for  exanple.  Magnetrons, 
klystrons,  traveling  wave  tiiies, 
care i not rons),  excluding  grid-controlled 
tubes  (con.): 

8540.72.00         Klystrons. 3.8X         Free  (CA.E,IL,    35X 

J,MX) 

8540.79.00         Other «  Free  <CA,E,1L,    35X" 

J,MX) 

298.  Subheadings  8542.11  (and  the  superior  text  thereto  reading  "Monolithic 
integrated  circuits:")  through  8542.90.00  are  superseded  by  the  following: 

[Electronic...:] 

"Monolithic  digital  integrated  circuits: 
8542.12.00  Cards  incorporating  electronic 

integrated  circuits  ("swrt"  cards) Free  3SX 

8542.13  Metal  oxide  seai conductors  (MOS 
technology): 

8542.13.40  For  high  definition  television, 

having  greater  than  100,000  gates...    Free  35X 

8542.13.80  Other Free  BX 

8542.14  Circuits  obtained  by  bipolar 

technology:  « 

8542.14.40  For  high  definition  television, 

having  greater  than  100,000  gates...    Free  3SX 

8542.14.80  Other... Free 

8542.19  Other,  including  circuits  obtained  by 

a  coabination  of  bipolar  and  MOS 

technologies  (BIMOS  technology): 
8542.19.40  For  high  definition  television, 

having  greater  than  100,000  gates...    Free 

8542.19.80  Other Free  ^ 

8542.30.00  Other  nonolithic  integrated  circuits Free  35X 

8542.40.00  Hybrid  integrated  circuits Free  35X 

8542.50.00  Electronic  nicroasseablies Free  35X 

8542.90.00  Parts Free  35X" 

299(a).      Subheading  8543.10  is  superseded  by  the  following: 

[Electrical...:] 

"Particle  accelerators: 
8543:11.00         Ion  iiplanters  for  doping 

seeiconductor  eaterials Free  35X 

8543.19.00         Other 3.1X         Free  (A.CA,E,     35X- 

IL,J,MX) 

(b).   The  following  new  subheading  8543.40.00  is  inserted  in  numerical 
sequence: 

[Electrical...:] 

"8543.40.00  Electric  fence  energizers 3.4X  Free  (A,CA,E,  35X- 

It,J,MX) 


64955 
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299.      (con.) 

(c).     Subheadings  8543.80  through  8543.80.98  are  superseded  by  ttie  following: 


8543.81.00 

8543.89 
8543.89.40 


8543.89.60 


CEltctricsl...:] 

"^•r  aachirMS  and  apparatus: 

Proxiaity  card*  and  tags 3.4X 

OttMT: 

Elactric  synchros  and  transducers; 
flight  dsta  racordars;  dafrostars 
and  daaistars  with  elactric 


8543.89.70 
8543.89.80 
8543.89.85 

8543.89.90 


300. 
-8548 


Heading 


Articles  designed  for  connection 
to  telegraphic  or  telephonic 
apperatus  or  instruaa nts  or  to 
telegraphic  or  telephonic 
networics 

.  3.4X 

Electric  luainescent  laapa 

Other: 

Nicrouave  aaiplifiers 

.  2X 
.  3.4X 

Other: 

For  electrical  nerve 
stiaulation 

.  2.3X 

Other :... 

.  3.4X 

8548.00.00  is  superseded  by  the  following: 


8548.10 


8548.10.05 

8548.10.15 
8548.10.25 


8548.10.35 
8548.90.00 


Waste  and  scrap  of  priaary  eel  Is,  priaary 
battarlies  and  electric  storage  batteries;  spent 
priaary  cells,  spent  priaary  batteries  and  spent 
electriic  storage  batteries;  electrical  parts  of 
aachiniery  or  apparatus,  not  specified  or 
included  elsewhere  in  this  chapter: 

l4ste  and  scrap  of  priaary  cells,  priaary 
batteries  and  electric  storage  betteries; 
sfMnt  priaary  cells,  spent  priaary 
batteries  and  spent  electric  storage 
batteries: 

Spent  priaary  eel  Is,  spent  priaary 
batteries  and  spent  electric  storage 
batteries: 

For  recovery  of  lead 1.4X  on  the 

value  of  the 
lead  content 


Other: 


Other^ Free 


Other. 


For  recovery  of  lead 1.4X  on  the 

value  of  the 
lead  content 

Other Free 

2.SX 


Free  (A,CA.E,  35X 

IL.J.MK) 


Free  (A,C,CA,E,       35X 
IL,J,NX) 


Free  (A,B,CA,E, 
IL.J,NX) 

35X 

Free  (A,CA,E. 
IL,J,HX) 

20X 

Free  (A,B,CA,E, 

35X 

Free  (A.CA.E, 
IL,J,NX) 

35X 

Free  (A,B,CA,E, 
IL.J,NX) 

35X" 

Free  (A,CA,E, 
IL,J,NX) 

11. 5X 

Free 

Free  (A,CA,E, 
IL,J,NX} 

11. 5X 

Free  (A,B,E, 

IL.J.MX) 
0.7X  (GA> 

Free 
35X" 
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301.  Note  4  to  section  XVII  is  nodified  to  read  as  follows: 

'     "4.     For  the  purposes  of  this  section: 

(a)  Vehicles  specially  constructed  to  travel  on  both  road  and  rail  are  classified  under. the 
appropriate  heading  of  chapter  87; 

(b)  Aaphibious  aotor  vehicles  ere  classified  inter  the  appropriate  heading  of  chapter  87; 

(c)  Aircraft  specially  constructed  so  that  they  can  also  be  used  as  ro«l  vehiclea  are  classified 
under  the  eppropriete  heeding  of  chapter  88." 

302.  Note  2  to  chapter  87  is  modified  by  adding  the  following  new  second 
paragraph: 

"Machines  and  working  tools  designed  for  fitting  to  tractors  of  heading  8701  as  interchangeeble 
equipaent  reaain  classified  in  their  respective  heedings  even  if  presented  with  the  tractor,  and 
whether  or  not  aounted  on  it." 

303 .  The  following  new  subheading  note  is  inserted  in  chapter  88 : 

■StiiheadinQ  Mote 

1.      For  the  purposes  of  siiiheadings  8802.11  to  8802.40.  the  expression  "unladen  weight"  aeans  the 
weight  of  the  aachine  in  noraal  flying  order,  excluding  the  weight  of  crew  and  of  fuel  and 
equipaient  other  than  peraenently  fitted  itaas  of  e^ipaant." 

304(a).     The  article  description  of  heading  8802  is  modified  to  read  as  follows: 


"Other  aircraft  (for  exa^>le,  helicopters,  airplanes);  spececraft  (including  satellites)  and  sUwrbital 
and  spacecraft  lauich  vehicles:" 

(b).      The  article  description  of  subheading  8802.50  is  modified  to  read  as 
follows,   and  such  subheading  is  redesignated  as  8802.60: 

"Spacecraft  (includii^  satellites)  and  stAarbital  and  spacecraft  launch  vehicles" 

(«).      Subheadings  8802.50.30  and  8802.50.90  are  redesignated  as  8802.60.30  and 
8802.60.90,   respectively,   and  general  note  4(d)   is  modified  by  deleting 
"8802.50.90     Russia"   and  by  inserting  in  lieu  thereof  "8802.60.90     Russia". 

305.  The  article  description  of  heading  8804.00.00  is  modified  to  read  as 
follows : 

"Perachutes  (includir«  dirigible  perechutes  and  paragliders)  end  rotochutes;  parts  thereof  and 
accessories  thereto" 

306.  Subdivision  (h)   of  note  1  to  chapter  90  is  modified  by  inserting  the 
following  new  text  after  tiie  expression  "(heading  8522);": 


"still  i 


video 


ras  and  other  video  caaera  recorders  (heading  8525);" 


307(a).      Sxibheadlng  9007.21  and  the  superior  text  thereto  reading  "Projectors:' 
are  superseded  by  the  following: 

"9007.20  Projectors: 

For  flla  of  less  than  16  n:" 

(b).      Sxibheadings  9007.21.40  and  9007.21.80  are  redesignated  as  subheadings 
9007.20.20  and  9007.20.40,   respectively. 
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nuiierlc«l  subheading  code  nximber  "9007.29"  is  deleted;  the  article 


307.   (con.) 
(c).  The 
description  tOther:"  is  retained  at  its  existing  level  of  indentation. 

(d) .   Siibheadings  9007.29.40  and  9007.29.80  are  redesignated  as  9007.20.60  and 
9007.20.80,  tespectively. 

308(a).   The  article  description  of  heading  9010  is  modified  by  deleting  the 
expression  "Apparatus  for  the  projection"  and  inserting  ^e  expression  "apparatxis 
for  the  projection  or  drawing"  in  lieu  thereof. 

(b).   Subheadings  9010.20  through  9010.30.00  are  superseded  by  the  following: 

[Af^'atu*...:] 

■Apparatus  for  the  projection  or  drawins  of 
cfrcuit  patterns  on  sensitized 
liconductor  Materials: 

Direct  wrlte-on-uafer  apparatus Free 


9010.41.00 

9010.42.00 

9010.49.00 
9010.50 

9010.50.10 

9010.50.20 


Step  and  repeat  aligners. 


Fraa 


9010.50.30 

9010.50.40 

9010 .50.50 
9010.50.60 
9010.60.00 


Other Fraa 

Other  apperatus  and  equi  paint  for 
photograjahic  (including  cineaatographic) 
lefaoretories;  negatoscopes: 

Contact  printers... 1.3X 


Developing  tanks 2.3X 


Photographic  fila  vieuers,  titlers, 
splicers  and  editors,  all  the 
foregoing  and  coabinations  thereof: 
Articlea  containing  an  optical 
lens  or  designed  to  contain  such 
a  lens: 

Editors  and  coifcination 
editor-splicers,  for 
einoatographic  fila 6.2% 


Other 7.2X 

Other 2.8X  ' 

Other , Fraa 

Projection  screens 3.4X 


MX 

35X 

f 

35X 

Free  '<A,CA,E, 
IL,J,W(} 

35X 

Free  (A,E,IL,J, 

NX) 
0.7X  (CA) 

45X 

Frea  (A,CA,E, 
IL,J,NX} 

45X 

Free  (A,CA,E, 
IL,J,NX} 

45X 

Free  (A,CA,E, 
IL,J,I«) 

35X 
35X 

Fraa  (A,CA,E, 
IL,J,I«) 

50X" 

309 .      The  f o^  lowing  new  subheadings  are  Inserted  in  numerical  seqxience : 


[Instfuaents...:] 

tEtcctrodi agnostic. . . :] 
"9018:12.00  Ultrasonic  scanning  apparatus 2.5X 


9018.13.00  Magnetic  resonance  iRaging  apparatus 2.5X 

9018.14.00  Scintigraphic  ^jparatws 2.5X 


Fraa  (A.CA.E, 
IL,J,I0(; 

35X 

Free  (A,CA,E, 
IL,J,MX) 

35X 

Free  (A,CA,E, 
IL,J,NX> 

35X" 
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310.   Subheading  9022.11.00  is  superseded  by  the  following: 

[Apparatus...:] 

[Apparatus...:] 

"9022.12.00         Coaputed  toaography  apparatus.. 1.3X  Free  (A,E,IL,J,   SSX 

NX) 
0.4X  (CA) 

9022.13.00         Other,  for  dental  uses 1.3X  Free  (A,E,IL,J,   3SX 

NX) 
0.4X  (CA) 

9022.14.00         Other,  for  aedical,  surgical  or 

veterinary  uses 1.3X  Free  (A,E,IL,J,   35X" 

NX) 
0.4X  (CA) 

311(a).   Subheadings  9025.20  through  9025.20.80  are  deleted. 

(b).  The  following  new  subheading  9025.80.15  is  inserted  in  nxmerical 
sequence : 

[Hydroaeters. . . :] 
[Other...:] 
[Other:] 
"9025.80.15  Baroaeters,  not  coabined  with 

other  instruaents 2. IX  Free  (A,C,E,  40X'' 

IL,J,NX) 
0.5X  (CA) 

312.  Subheadings  9030.81  through  9030.89.80,    inclusive,    are  superseded  by  the 
following: 

[Oscilloscopes,...:] 
[Other...:] 
"9030.82.00  For  aeasuring  or  checking 

seaiconductor  wafers  or  devices Free  40X 

9030.83.00  Other,  with  a  recording  device.. 3.6X  Free  (A,B,C,E,         40X 

IL,J,NX) 
0.9X  (CA) 

9030.89.00         Other 3.6X  Free  (A,B,C,E,    40X" 

IL,J,NX) 
0.9X  (CA) 

313.  Subheadings  9031.40  through  9031.40.90,  inclusive,  are  superseded  by  the 
following: 

[Measuring...:] 

"Other  optical  instruaents  and  appliances: 
9031.41.00          For  inspecting  seaiconductor  wafers  or 
devices  or  for  inspecting  photoaasks 
or  reticles  used  in  aanufacturing 
seaiconductor  devices Free  50X 

9031.49  Other: 

9031.49.40  Coordinate-aeasuring  aachinas 7.4X         Free  (A,CA,E,     50X 

IL,J,NX) 

9031.49.80  Other 7.4X         Free  (A,CA,E,     SOX" 

IL,J,NX) 


UMI 
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313.     (con.) 

Conforming  change:   The  article  description  for  stibheading  9031.90.45  is  nodified 

by  deleting  T 903 1.40. 40"  and  by  inserting  in  lieu  thereof  "9031.49.40". 

314(a).   The!  superior  text  ianediately  preceding  subheading  9101.11  is  nodified 
by  deleting  the  expression  "battery  powered"  and  inserting  the  expression 
"electrically  operated"  in  lieu  thereof. 

(b).  The  article  description,  "Battery  powered:",  in  subheading  9101.91  is 
replaced  by  the  article  description,  "Electrically  operated:". 

315(a).  The  sxiperior  text  inaediately  preceding  subheading  9102.11  is  nodified 
by  deleting  the  expression  "battery  powered"  and  inserting  the  expression 
"electrically  operated"  in  lieu  thereof. 

(b).  The  article  description,  "Battery  powered:",   in  subheading  9102.91  is 
replaced  by  the  article  description,  "Electrically  operated:". 

316.  The  article  description,  "Battery  powered:",   in  subheading  9103.10  is 
replaced  by  the  article  description,  "Electrically  operated:". 

317(a).   The  article  description,  "Battery  or  AC  powered:",   in  subheading 
9105.11  is  replaced  by  the  article  description,  "Electrically  operated: " . 


(b) .   The 


(c) .   The 


article  description,  "Battery  or  AC  powered:",   in  subheading 


m  *  ^  ~    — J »     1       ^—   V  *-^  »»-— ^-™ 

9105.21  is  replaced  by  the  article  description,  "Electrically  operated: 


article  description,  "Battery  or  AC  powered:",   in  subheading 


9105.91  is  replaced  by  the  article  description,  "Electrically  operated 

318.  The  svrterior  text,  "Battery  powered:",   inrodiately  preceding  stibheading 
9108.11  is  n placed  by  the  article  description,  "Electrically  operated:". 

319.  The  superior  text,  "Battery  or  AC  powered:",   innediately  preceding 
subheading  9109.11  is  replaced  by  the  article  description,  "Electrically 
operated: " 


320.     Subdiv 


1 


sion  (n)   of  note  1  to  chapter  95  is  svrperseded  by  the  following: 


"(■)   Pi^i^  for  liquids  (heading  VAV),  filtering  or  purifyii«  mehinory  and  apparatus  for  liquids  or 
gas«s  (heading  8421),  electric  aotors  (heading  8501),  electric  transformers  (headit^  8504)  or 
radio  raaote  control  apparatus  (headir«  8526);" 


321(a).      Subleading  9614.10.00  is  deleted. 
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321.     (con.) 

(b).     Subheading  9614,20.40  is  sixperseded  by  the  following: 


[Saoking...:] 
[Pipes...:] 

■Of  wood  or  root: 
9614.20.10  Roughly  shaped  blocks  of  wood  or 

root,  for  the  aanufacture  of 
Pip«» 


Free 


10X 


9614.20.15 


Other 0.5<  each  •» 

3.7X 


Free  (A,E,IL,J,       5c  each 


MX) 
0.1c  each  * 
0.8X  (CA) 


♦  60X" 


322.     Note  3  to  chapter  97  is  modified  to  read  as  follows: 


"Headirv  9703  does  not  apply  to  mass-produced  reproductions  or  works  of  eonwcntionsl  craftsmanship  of  a 
coanercial  character,  even  if  these  articles  are  designed  or  created  by  artists." 

323.     Conforming  changes  in  chapters  98  and  99  of  the  tariff  schedule  and  other 
modifications : 

(A).     Modifications  to  chapter  98  of  the  tariff  schedule -- 

(1).     U.S.   note  6  to  sxibchapter  X  of  chapter  98  is  modified  by  deleting: 

(a),      from  subdivision  (a)(vii)   the  expression  "subheading  7508.00.50" 
and  by  inserting  in  lieu  thereof  the  expression  "subheadings  7508.10  and 
7508.90.50"; 

(b).      from  subdivision  (a)(viii)   the  expression  "subheading  7616.90"  and 
by  inserting  in  lieu  thereof  the  expression  " siibheadings  761&.91  and  7616.99.50"; 

(c)..  from  svjbdivision  (a)(x)  the  subheading  number  "7907.90.60"  and  by 
inserting  in  lieu  thereof  "7907.00.60"; 

(d).      from  subdivision  (a)(xiv)   the  expression  "and  8548.00;"  and  by 
inserting  in  lieu  thereof  "and  8548.90;";   and 

(e).      from  sxibdivision  (a)(xv)   the  s\ibheading  nxunber  "8802.50.90"   at 
each  instance  and  by  inserting  in  lieu  thereof  "8802.60.90". 

(2).     U.S.   note  2  to  subchapter  XVII  of  chapter  98  is  modified  by  deleting: 
(a),      from  subdivision  (f)   the  expression  "7018,90  and  7019.20"   and  by 
inserting  in  lieu  thereof  "7018.90,   7019.40,   7019.51,    7019.52  and  7019.59"; 

(b).  from  subdivision  (o)  the  expression  "(except  subheading  7907.10)" 
and  by  inserting  in  lieu  thereof  "(except  gutters,  roof  capping,  skylight  frames 
and  other  fabricated  building  components,   of  zinc)";   and 
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323.   (con.) 

(A),   (cob.)-- 
(2).   (con.) 

(c) .   from  subdivision  (u)  the  expression  "8519.91"  and  by  inserting  in 
lieu  thereof!  "8519.92";  such  subdivision  is  further  modified  by  deleting  the 
expression  "stibheadings  8532.90,  8539.90,  8543.10,  8543.20,  8543.30,  8543.80.60, 
8543.80.85,  3543.80.94.  8543.80.98,  8543.90,  8544.70,  8546.90,  8547.20  and 
8548.00)"  an^  by  inserting  in  lieu  thereof  "subheadings  8532.90  and  8539.90, 
subheadings  6543. 11  through  8543.81,  siibheadings  8543.89.60,  8543.89.80, 
8543.89.85,  b543.89.90,  8543.90,  8544.70,  8546.90,  8547.20  and  8548.90)". 

(3).  The  superior  text  imediately  preceding  sxibheading  9817.00.80  is 
■odified  by  deleting  the  expression  "section  VI  or  in  chapter  26"  and  by 
inserting  in j lieu  thereof  "section  VI,  chapter  26  or  subheading  8548.10". 

(4).  Reading  9817.82.01  is  modified  by  deleting  "8207.12.60"  and  by 
inserting  in  1  lieu  thereof  "8207.19.60". 

I  -V 

(B).  Modifications  to  chapter  99  of  the  tariff  schedule- - 

(1).  The  article  description  of  heading  9901.00.50  is  modified  by  deleting 
the  subheadins  nuiiber  "3823"  and  by  inserting  in  lieu  thereof  "3824". 


Lag  I 
The 


(2).  the  article  description  of  heading  9902.08.07  is  modified  by  deleting 
the  subheadltg  number  "0807.10.20"  and  by  inserting  in  lieu  thereof  "0807.19.10". 

(3).  the  article  description  of  subheading  9903.23.20  is  modified  by 
deleting  the  sxibheading  number  "2101.10.21"  and  by  inserting  in  lieu  thereof 
•2101  


.11.21"! 
(4).  th« 


le  article  description  of  subheading  9903.41.15  is  modified  by 
deleting  the : subheading  number  "8471.20"  and  by  inserting  in  lieu  thereof 
"8471.30  or  1471.41". 


.30  or  147] 
(5).  ke 


article  descriptions  of  subheadings  9903.41.20  and  9903.41.25  are 
each  modified  by  deleting  the  subheading  number  "  8471.91"  and  by  inserting  in 
lieu  thereof  "8471.49.10  or  8471.50". 

(6).  The  article  descriptions  of  subheadings  9903.41.40  and  9903.41.45  are 
each  modified  by  deleting  the  subheading  numbers  "8528.10.28,  8528.10.48, 
8528.10.77  o*  8528.10.79"  and  by  inserting  in  lieu  thereof  "8528.12.32, 
8528.12.48  o^  8528.12.88". 

(7)(a)j  The  superior  text  to  subheadings  9904.17.17  through  9904.17.48 
beginning  with  the  word  "Articles",  the  superior  text  Immediately  preceding 
subheading  9904.17.31,  and  the  article  description  of  subheading  9904.17.46  are 
each  modified  by  deleting  the  subheading  number  "2101.10.48"  and  by  inserting  in 
lieu  thereof  "2101.12.48". 

(b)   The  superior  text  to  subheadings  9904.17.49  through  9904.17.65 
beginning  wl^  the  word  "Articles"  and  the  article  description  of  stibheading 
9904.17.59  aie  each  modified  by  deleting  the  subheading  number  "2101.10.58"  and 
by  Inserting  in  lieu  thereof  "2101.12.58". 
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323.   (con.): 

(B).   (con.).- 
(7).   (con.) 

(c).  The  superior  text  to  subheadings  9904.17.66  through  9904.17.84 
beginning  with  the  word  "Blended"  and  the  article  description  of  subheading 
9904.17.81  are  each  modified  by  deleting  the  svibheading  number  "2101.10.38"  and 
by  inserting  in  lieu  thereof  "2101.12.38". 

(8).  The  article  description  of  subheading  9905.00.00  is  modified  by 
deleting  the  subheading  niimbers  "4010.10",  "7318.23",  "7508.00",  "7616.90", 
"8520.31",  "8548.00",  and  "9030.81"  from  the  listing  of  headings  and  subheadings 
and  by  inserting  the  following  muabers  in  nximerical  sequence  therein: 


"4010.21.30 

7616.91 

4010.21.60 

7616.99 

4010.22.30 

8520.32 

4010.22.60 

8520.33 

4010.29.10 

8548.90 

4010.29.20 

9030.83- 

7508.10 

7508.90 

(9).  The  article  description  of  subheading  9905.00.20  is  modified  by 
inserting  after  "4412.19"  the  sxibheading  ntmber  ",  4412.92". 

(10).  The  article  description  of  subheading  9905.00.30  is  modified  by 
deleting  the  stibheading  niaibers  "5407.60.91"  and  "5407.60.99"  from  the 
enumeration  of  headings  and  subheadings  and  by  inserting  in  numerical  sequence 
the  following  numbers:   "5407.61.91",  "5407.61.99",  "5407.69.20",  "5407.69.40", 
and  "5407.69.90". 

(11).  The  article  description  of  subheading  9905.40.15  is  modified  by 
deleting  the  subheading  number  "4010.99"  and  by  inserting  in  lieu  thereof 
"4010.23  or  4010.29". 

(12).  The  article  descriptions  of  subheadings  9905.56.10  and  9905.56.20 
are  each  modified  by  deleting  "5603.00"  and  by  inserting  in  lieu  thereof  "5603". 

(13).   The  article  description  of  subheading  9905.70.10  is  modified  by 
deleting  the  expression  "heading  7019.20"  and  by  inserting  in  lieu  thereof 
"subheading  7019.40,  7019.51,  7019.52  or  7019.59". 

(14)  .  The  article  description  of  svibheadlng  9905 .  72 .  10  is  modified  by 
deleting  the  subheading  numbers  "7217.13,  7217.23  or  7217.33"  and  by  inserting  in 
lieu  thereof  "7217.30". 

(15).  The  article  description  of  subheading  9905.72.20  i«  modified  by 
deleting  the  s\ibheading  number  "7217.31.30"  and  by  Inserting  in  lieu  thereof 
"7217.10.80". 

.^ 

(16).  The  article  description  of  subheading  9905.72.30  is  modified  by 
deleting  tube  sxibheading  nuisber  "7217.32.10"  and  by  Inserting  in  lieu  thereof 
"7217.20.45". 
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323.   (con.); 

(B).   (coil.).-  ^ 

(17).  The  article  description  of  subheading  9905.76.30  is  modified  by 
deleting  the  siibheadlng  nxmber  "7616.90.50"  and  by  Inserting  In  lieu  thereof 
"7616.99.50" J 


The  article  description  of  subheading  9905.79.10  is  modified  by 
subheading  number  "7907.90.60"  and  by  inserting  in  lieu  thereof 


(18). 
deleting  the 
"7907.00.60". 

(19).  The  article  description  of  subheading  9905.82.35  is  modified  by 
deleting  the  expression  "or  8211.91.^0"  and  by  inserting  in  lieu  thereof  ", 
8211.-91.80  ot   8211.95.10". 

(20).  The  article  description  of  subheading  9905.85.21  is  modified  by 
deleting  the  subheading  number  "8506.11.00"  and  by  inserting  in  lieu  thereof 
"8506^.10  havl,ng  an  external  volume  not  exceeding  300  cm'". 

(21).  The  article  description  of  sxibheading  9905.85.22  is  modified  by 
deleting  the  subheading  number  "8506.19.00"  and  inserting  in  lieu  thereof 
"8506.50  having  an  external  volume  not  exceeding  300  cm'". 

(22).  Irhe  article  description  of  subheading  9905.85.23  is  modified  by 
deleting  the  ^subheading  number  "8506.20.00"  and  by  inserting,  in  lieu  thereof 
"8506.10  throMgh  8506.80  having  an  external  volume  exceeding  300  cm'". 
■> 

(23).  jrhe  article  description  of  subheading  9905.85.25  is  modified- - 

(a),  by  deleting  the  subheading  number  "8506.11.00"  and  by  inserting 
in  lieu  therelof  "8506.10  having  an  external  volume  not  exceeding  300  cm'"; 


by  deleting  the  subheading  numbers  "8506.12.00  or  8506.13.00"  and 
in  lieu  thereof  "8506.30.10  or  8506.40.10";  and 


(b) 

by  inserting 

(c).  by  deleting  the  expression  "parts  of  dry  cell  batteries  of 
subheading  8506.20.00  other  than  6  volt  alkaline  lantern  batteries"  and  by 
Inserting  in  (lieu  thereof  "parts  of  dry  cell  batteries  having  an  external  volume 
exceeding  300i  cm'  of  subheadings  8506.10  through  8506.80  other  than  6  volt 
alkaline  lantern  batteries". 


iQsn 
The 


(24).  The  article  description  of  subheading  9905.85.55  is  modified  by 
deleting  the  subheading  nijmber  "8527.11,"  and  by  inserting  in  lieu  thereof 
"8525.40,  852,7.12,  8527.13,". 


e 


(25).  The  immediately  stiperior  text  to, subheading  9906.08.07  is  modified 

by  deleting  "0807. 10. 20"  and  by  Inserting  in  lieu  thereof  "0807.19.20". 

(26).  the  inmediately  superior  text  to  subheading  9906.08.09  is  modified 

by  deleting  "0807.10.40"  and  by  inserting  in  lieu  thereof  "0807.11.40". 

(27).  jrhe  inmediately  superior  text  to  subheading  9906.08.12  is  modified 

by  deleting  "0807.10.70"  and  by  inserting  in  lieu  thereof  "0807.19.70". 
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323.   (con.): 
(B).   (coh.)-- 

(28) (a).  The  inmediately  superior  text  to  subheading  9906.21.01  is 
modified  by  deleting  "2101.10.48"  ai^  by  inserting  in  lieu  thereof  "2101.12.48". 

(b).  The  immediately  superior  text  to  subheading  9906.21.04  is 
modified  by  deleting  "2101.10.38"  and  by  inserting  in  lieu  thereof  "2101.12.38". 

(c).  The  immediately  superior  text  to  subheading  9906.21.07  is 
modified  by  deleting  "2101.10.58"  and  by  inserting  in  lieu  thereof  "2101.12.58". 

(29).  The  immediately  s\jperior  text  to  subheading  9906.38.03  is  modified 
by  deleting  "3823.90.45"  and  by  Inserting  in  lieu  thereof  "3824.90.45". 

(3()).  Subheading  9906.56.01  and  heading  9907.56.01  are  each  modified  by 
deleting  "subheading  5603.00.90"  and  by  inserting  in  lieu  thereof  "heading  5603". 

(31).  The  article  description  of  heading  9907.48.03  is  modified  by 
deleting  "4823.30"  and  by  inserting  in  lieu  thereof  "4823.90.30". 

(32).  Heading  9907.84.15  is  modified  by  deleting  "8471.92.52"  and  by 
Inserting  in  lieu  thereof  "8471.49.37  or  8471.60.57". 

(33).  Heading  9907.85.02  is  modified  by  deleting  "8524.23.10"  and  by 
inserting  in  lieu  thereof  "8524.53.10". 

(C) .   Other  modifications 

(1).  The  Chemical  Abstracts  Service  (CAS)  registry  niimber  "8063-82-9" 
listed  in  the  Pharmaceutical  Appendix  to  the  HTS  for  the  product  described  by  the 
International  Non- proprietary  Name  of  Hypromellose  is  deleted  and  the  CAS  number 
"9004-65-3*  is  inserted  in  lieu  thereof. 

(2).  Headings  9902.29.28  and  9902.38.23  are  deleted. 

(3).   Subheadings  9906.29.25  through  9906.29.27,  inclusive,  are  deleted. 

(4).  Heading  9907.38.02  is  deleted. 
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Section  A.  (continued) 


(3).   For  each  of  the  following  subheadings,  the  Rates  of  Duty  1-General 
subcolvumn  is  modified  (i)  by  deleting  the  rate  of  duty  in  such  subcoluan  and 
inserting  the  rate  of  duty  specified  for  such  subheading  in  the  first  coluam 
in  the  table  below  in  lieu  thereof,  and  (ii)  for  each  of  the  subsequent 
columns  the  rates  of  duty  in  the  Rates  of  Duty  1-General  subcolumn  are  deleted 
and  the  following  rates  of  duty  are  inserted  in  such  subheadings  in  lieu 
thereof  on  the  dates  announced  for  each  column  in  this  table  by  the  United 
States  Trade  Representative  in  the  Federal  Register,  at  any  time  after  the 
Unitted  States  Trade  Representative  has  determined  that  other  major  countries 
provide  adequate  entity  coverage  under  the  Agreement  on  Government 
Procurement,  entered  into  on  April  15,  1994,  or  under  another  binding 
international  agreement. 


HTS 

Subheadings 

Stage  1 

Stage  2 

Stages 

Stage  4 

Stage  5 

8517.19.40 

7.6X 

6.8k 

5.n 

5. IX 

4.2X 

8517.19.80 

7.6X 

6.8X 

5.9X 

5. IX 

4.2X 

8517.21.00 

4.2X 

3.7X 

3.3X 

2.8X 

2.3X 

8517.22.00 

4.2X 

3.7X 

3.3X 

2.8X 

2.3X 

8517.50.50 

6.8X 

5.1% 

3.4X 

1.7X 

Free 

8517.50.90 

4.2X 

3.7X 

3.3X 

2.8X 

2.3X 

8517.80.10 

7.6X 

6.8X 

5.9X 

5. IX 

4.2X 

8517.80.20 

4.2X 

3.7X 

3.3X 

2.8X 

2.3X 

Section  B.  Continuation  of  previously  proclaimed  staged  reductions  of  the 
rates  of  duty  in  the  Rates  of  Duty  1-Special  subcolumn  on  certain  goods  of 
Canada  under  terms  of  general  note  12  to  the  HTS. 

Effective  with  respect  to  goods  of  Canada,  under  the  terms  of  general  note  12 
to  the  HTS,  entered,  or  withdrawn  from  warehouse  for  consumption,  the  Rates  of 
Duty  1- Special  subcolvimn  is  modified  on  or  after  the  dates  as  specified  in 
this  section. 

(1).   On  or  after  January  1  of  each  of  the  years  listed  below,  for  each  of  the 
following  subheadings,  the  Rates  of  Duty  1-Special  subcolumn  is  modified  (i) 
by  deleting  the  rate  of  duty  preceding  the  symbol  "CA"  in  parentheses  and 
inserting  the  rate  of  duty  specified  for  such  subheading  in  the  first  dated 
column  in  the  table  below  in  lieu  thereof,  and  (ii)  for  each  of  the  subsequent 
dated  columns  the  rates  of  duty  that  are  followed  by  the  sjnnbol  "CA"  in 
parentheses  are  deleted  and  the  following  rates  of  duty  are  inserted  in  such 
subheadings  in  lieu  thereof  on  the  date  specified. 


HTS 

Subheading 

2101.12.32 

2% 

2101.12.54 

2% 

2101.12.90 

2% 

7414.20.60 

2% 

1996 


1997 


1998 


1% 
1% 
1% 
1% 


Free 
Free 
Free 
Free 
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Section  B. 
(1).      (con.) 


(continued) 
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Section  B.    (continued) 
(2)      (con.) 


HTS 
Sitbheading 

7-d4.20.90 
8:  111.  91. 80 
8;  111.  92. 90 
9607.20.20 
9007.20.40 


1996 

0.8% 
1.2% 
1.2% 
0.4% 
1.4% 


1997 

0.4% 
0.6% 
0.6% 
0.2% 
0.7% 


1998 

Free 
Free 
Free 
Free 
Free 


(2).     On  or  a^ter  January  1  of  each  of  the  years  listed  below,    for  each  of  the 
following  subieadings,    the  Rates  of  Duty  1-Special  subcolumn  is  modified  (i) 
by  deleting  tke  rate  of  duty  preceding  the  symbol  "CA"  in  parentheses  and 
inserting  the  rate  of  duty  specified  for  such  subheading  in  the  first  dated 
column  in  the  table  below  in  lieu  thereof,   and  (il)   for  each  of  the  subsequent 
dated  columns  the  rates  of  duty  that  are  followed  by  the  symbol  "CA"  in 
parentheses  are  deleted  and  the  following  rates  of  duty  are  inserted  in  such 
subheadings  i^i  lieu  thereof  on  the  date  specified. 


HTS 
Si|Q>heading 

0  .05.12.00 
0  .05.19.00 
0.05.92.00 
0  .05.93.00 
0: 107.11.00 

0;!07.12.00 

o;:o7.i3.oo 

0:107.14.00 
0:107.24.00 
0:107.25.20 

0:107.25.40 
0107.26.00 
0107.27.00 
0107.32.00 
0: '07. 33.00 

0107.34.00 
0>07.35.00 
0>07.36.00 
0^05.10.05 
0»05.10.10 


UMI 


1997 

0.2c  each 
0.2c  each 
0.4CAg 
0.4CAg 
l.lCAg 

l.lCAg 
2.2CAg 
2.2CAg 
l.SCAg 

i.iCAg 

1.2% 

2.2CAg 

2.2CAg 

i.icAg 
l.KAg 

2.2CAg 
2.2CAg 
2.2CAg 
1.2c  Ag 
1.2c  Ag 


1998 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 
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HTS 

Subheading 

1997 

19 

0405.20.10 

1.5CAg 

Free 

0405.20.20 

1.5CAg 

Free 

0405.20.40 

1.5CAg 

Free 

0405.20.50 

1% 

Free 

0405.20.60 

1% 

; 

Free 

0405.20.80 

1% 

Free 

0405.90.05 

1% 

Free 

0405.90.10 

1% 

Free 

0602.90.30 

0.2% 

Free 

0602.90.40 

0.5% 

— 

Free 

0602.90.60 

0.3% 

Free 

0602.90.90 

0.7% 

Free 

0714.10.10 

1.7% 

Free 

0714.10.20 

2.5% 

Free 

0714.20.10 

0.7% 

Free 

0714.20.20 

1% 

Free 

0714.90.45 

0.7% 

Free 

0807.11.30 

2% 

-» 

Free 

0807.11.40 

2% 

Free 

0807.19.10 

2% 

Free 

0807.19.20 

3.5% 

Free 

0807.19.60 

1.4% 

Free 

0807.19.80 

3.5% 

Free 

1602.32.00 

1% 

Free 

1702.11.00 

1% 

Free 

1702.19.00 

1% 

Free 

1704.90.35 

0.7% 

Free 

1904.20.10 

0.7% 

Free 

1904.20.90 

1.7% 

; 

Free 

2005.90.30 

0.7% 

Free 

2835.29.20 

0.1% 

Free 

3304.99.50 

0.4% 

Free 

3306.20.00 

0.5% 

Free 

3502.11.00 

5.9CAg 

Free 

3502.19.00 

l-.2CAg 

Free 

3823.11.00 

0.3CAg  + 

0.6% 

Free 

3823.12.00 

0.3CAg  + 

0.5% 

Free 

3283.19.20 

0.5% 

Free 
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Section  fi.  (continued) 
(2)   (con.) 

HTS 
;  Svibheadlng 

J823.19.40 
1823.70.20 
$823.70.40 
5823.70.60 
kOlO.  11.00 

^010.12.10 
^010.12.50 
^010.12.55 
^010.12.90 
^010.13.00 

kOlO.19.10 
►010.19.50 

aOlO.19.55 
►010.19.80 

I  kOlO .  19 .  90 

aOlO.21.30 

uOlO.21.60 

►010.22.30 

►010.22.60 

►010.23.30 

►010.23.41 
►010.23.45 
►010.23.50 
►010.23.90 
►010.24.30 

►010.24.41 
►010.24.45 
►010.24.50 
►010.24.90 
►010.29.10 


►010.29.20 
♦010.29.30 
^010.29.41 
iOlO. 29.45 
iOlO.29.50 

i010.29.90 
^412.19.10 
1412.19.30 
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UMI 


0 

0, 

0 

0 

0 


1997 

5% 
7% 
5% 
3% 
4% 


0.5% 
0.8% 
0.8% 
0.2% 
0.4% 

0.5% 
0.8% 
0.8% 
0.2% 
0.4% 

0.5% 
0.4% 
0.$% 
0.4% 
0.5% 

0.8% 
0.8% 
0.2% 


0, 
0. 

0, 
0, 
0, 
0, 


4% 
5% 

8% 
8% 
2% 
4% 


0.5% 

0.4% 
0.5% 
0.8% 
0.8% 
0.2% 

0.4% 
0.5% 
0.5% 


1998 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Frise 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 


Section  B.  (continued) 
(2)   (con.) 

HTS 
Subheadii\g 

4412.19.40 
4412.19.50 
4412.92.10 
4412.92.30 
4412.92.40 

4412.92.50 
4412.92.90 
4412 . 99 . 15 
4412.99.35 
4412.99.45 

4412.99.55 
4412.99.95 
5205.26.00 
5205.27.00 
5205.28.00 

5205.46.00 
5205.47.00 
5205.48.00 
5407.61.11 
5407.61.19 

5407.61.21 
5407.61.29 
5407.61.91 
5407.61.99 
5407 . 69 . 10 

5407.69.20 
5407.69.30 
5407.69.40 
5407.69.90 
5603.11.00 

5603.12.00 
5603. 13. Oa 
5603.14.30 
5603.14.90 
5603.91.00 

5603.92.00 
5603.93.00 
5603.94.10 


1997 


1998 


2% 

Free 

0.8% 

Free 

0.5% 

Free 

0.5% 

Free 

2% 

Free 

0.8% 

Free 

0.4% 

Free 

0.5% 

Free 

0.5% 

Free 

2% 

Free 

0.8% 

Free 

0.4% 

Free 

1.2% 

Free 

1.2% 

Free 

1.2% 

Free 

1.2% 

Free 

1.2% 

Free 

1.2% 

Free 

2.4CAg  + 

2.2% 

Free 

2.4CAg  + 

2.2% 

Free 

2.4CAg  + 

2.2% 

Free 

2.4CAg  + 

2.2% 

Free 

1.7% 

Free 

1.7% 

» 

Free 

1.7% 

Free 

1.7% 

Free 

2.4CAg  + 

2.2% 

Free 

1.7% 

Free 

1.7% 

• 

Free 

1.2% 

Free 

1.2% 

Free 

1.2% 

Free 

1.6% 

Free 

1.2% 

Free 

1.2% 

Free 

1.2% 

Free 

1.2% 

Free 

0.3% 

Free 
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Sectlon  fi.  (cpntlnued) 
(2)   (con.) 

HTS 
Siibheadlng 

5)03.94.30 
5603.94.90 
6il5.12.10 
6ll5.12.20 
6115.19. 20 

6115.19.40 
6115.19.80 
6115. 92. 30 
6tl5.92.60 
6115. 92. 90 

6115. 93. 30 
6ll5.93.60 
6U5.93.90 
6^05.32.00 
6^05.33.00 

6»02.12.00 
6^03.12.60 
6J09.12.00 
7)10.20.20 
7)10.20.30 

7)10.91.20 
7)10.91.30 
7)10.92.20 
7)10.92.30 
7)10.93.20 

7)10.93.30 
7)10.94.20 
7)10.94.30 
7)19.12.00 
7)19.32.00 

7)19.39.10 
7)19.39.50 
7)19.40.15 
7)19.40.40 
7319.40.90 

7)19.51.90 
75i9. 52.40 
7)19.52.90 


UMI 


1997 


1.6% 
1.2% 
0.5% 
1.7% 
0.5% 

1.7% 

1.7% 

0.5% 

2% 

1.4% 

0.5% 

2% 

1.5% 

0.9% 

0.9% 

0.6% 

1% 

0.8% 

0.3% 

0.7% 

0.3% 
0.7% 
0.3% 
0.7% 
0.3% 

0.7% 

0.3% 

0.7% 

0. 

0. 


6% 
6% 

6% 
6% 


0. 

0. 

0.6% 

0.8% 

1.1% 

0.6% 
0.8% 
1.1% 


1998 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 


Section  B.  (continued) 
(2)   (con.) 

HTS  . 
Subheading 

7019.59.40 
7019.59.90 
7019.90.10 
7019.90.50 
7208.10.15 

7208.10.30 
7208.10.60 
7208.25.30 
7208.25.60 
7208.26.00 

7208.27.00 
7208.36.00 
7208.37.00 
7208.38.00 
7208.39.00 

7208.40.30 
7208.40.60 
7208.51.00 
7208.52.00 
7208.53.00 

7208.54.00 
7208.90.00 
7209.15.00 
7209.16.00 
7209.17.00 

7209.18.15 
7209.18.25 
7209.18.60 
7209.25.00 
7209.26.00 

7209.27.00 
7209.28.00 
7209.90.00 
7210.30.00 
7210.61.00 

7210.69.00 
7211.13.00 
7211.14.00 


0. 
1. 
0. 
0. 
0. 


1997 

8% 
1% 
6% 
6% 
5% 


0.6% 
0.4% 
0.6% 
0.5% 
0.5% 

0.5% 
0.6% 
0.6% 
0.4% 
0.4% 

0.6% 
0.4% 
0.6% 
0.6% 
0.4% 

0.4% 
0.5% 
0.5% 
0.5% 
0.5% 

0.5% 
0.3% 
0.5% 
0.5% 
0.5% 

0.5% 
0.5% 
0.5% 
0.6% 
0.6% 

0.6% 
0.6% 
0.6% 


1998 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
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Section  B.  (continued) 
(2)   (con.) 

HTS 

I  lubheadlng 

:211.19.15 
'211.19.20 
'211.19.30 
'211.19.45 
'211.19.60 

'211.19.75 
'211.23.15 
'211.23.20 
'211.23.30 
■'211.23.45 

'211.23.60 
'211.29.20 
'211.29.45 
'211.29.60 
'211.90.00 

'212.20.00 
'213.10.00 
'213.20.00 
'213.91.30 
'213.91.45 

'213.91.60 
'213.99.00 
'214.30.00 
'214.91.00 
'214.99.00 

'215.50.00 
'216.61.00 
'216.69.00 
'216.91.00 
'216.99.00 

'217.10.10 
'217.10.20 
'217.10.30 
^217.10.40 
'217.10.50 

r217.10.60 
'217.10.70 
7217.10.80 


UMI 
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1997 


0.5% 
0.5% 
0.3% 
0.4% 
0.5% 

0.4% 
0.3% 
0.5% 
0.3% 
0.2% 


0. 
0. 
0. 
0. 


5% 
3% 
2% 
5% 


0.5% 


,6% 
,4% 
,1% 
,1% 
,1% 


0.2% 
0.1% 
0.4% 
0.4% 
0.4% 

0.7% 
0.4% 
0.4% 
0.4% 
0.4% 

0.4% 
0.3% 
0.5% 
0.5% 
0.1% 

0.5% 
0.3% 
0.5% 


1998 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
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Section  B.  (continued) 

(2)   (con.) 

HTS 

Subheading 

1997 

7217.10.90 

0.5% 

7217.20.15 

0.5% 

7217.20.30 

0.1% 

7217.20.45 

0.5% 

7217.20.60 

0.5% 

7217.20.75 

0.5% 

7217.30.15 

0.5% 

7217.30.30 

0.1% 

7217.30.45 

0.5% 

7217.30.60 

0.5% 

7217.30.75 

0.5% 

7217.90.10 

Free 

7217.90.50 

0.5% 

7218.91.00 

0.5% 

7218.99.00 

0.5% 

7222.11.00 

1% 

7222.19.00 

1% 

7225.91.00 

0.5% 

7225.92.00 

0.5% 

7225.99.00 

0.5% 

7226.93.00 

0.6% 

7226.94.00 

0.6% 

7304.21.30 

0.8% 

7304.21.60 

0.7% 

7304.29.10 

0.6% 

7304.29.20 

Free 

7304.29.30 

0.6% 

7304.29.40 

0.3% 

7304  ..29. 50 

0.8% 

7304.29.60 

0.7% 

7314.12.10 

0.4% 

7314.12.20 

0.4% 

7314.12.60 

1% 

7314.12.90 

0.7% 

7314.13.00 

0.4% 

7314.14.10 

0.4% 

7314.14.20 

0.4% 

7314.14.60 

1% 

1998 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 


7B15.19.90 
7>16.91.00 
7)16.99.50 
7)07.00.10 
7J07.00.60 

8  211.95.10 
8211.95.50 
8  211.95.90 
8)06.10.00 
8)06.30.50 

8)06.40.50 
8)06.50.00 
8)06.60.00 
8)06.80.00 
8)06.90.00 

8)10.30.00 
8)19.92.00 
8)19.93.80 


1997 

0.7% 
0.4% 
0.5% 
0.5% 
0.5% 

0.5% 
0.4% 
0.3% 
0.4% 
0.4% 

0.3% 
0.4% 
0.5% 
0.4% 
0.5% 

0.3% 
0.3% 
0.5% 
0.3% 
0.4% 

0.3% 
0.5% 
0.5% 
0.3% 
0.5% 

0.6% 
0.6% 
0.2C  each  +  0.4% 


1998 
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Sectlon  B.    ((Continued) 
(2)      (con.) 

HTS 

^bheadlng 

73i4.14.90 
7314.19.00 
7314.20.00 
7314.31.50 
7314.39.00 

7314.49.30 
7314.49.60 
7U8. 11.20 
7il8. 11.40 
7:^18.19.10 

7!^18.19.20 
7U8.19.50 
7508.10.00 
7b08.90.10 
7508.90.50 

7515.11.00 
7&15.19.10 
7515.19.30 
^515.19.50 
7)15.19.70 
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UMI 


0. 
0. 


5% 
5% 


0.5% 
0.5% 
0.5% 
0.5% 
0.5% 

0.4% 
0.3% 
0.3% 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 


Section  B.  (continued) 
(2)   (con.) 

HTS 
Subheading 

8520.32.00 
8520.33.00 
8523.30.00 
8524.10.00 
8524.31.00 


8524.32.00 

8524.39.00 
8524.40.00 

8524.51.30 

8524.52.10 

8524.52.20 

8524.53.10 
8524.53.20 

8524.60.00 

8524.91.00 

8524.99.40 

8528.12.04 
8528.12.08 
8528.12.12 
8528.12.16 

8528.12.20 
8528.12.24 
8528.12.28 
8528.12.32 
8528.12.36 

8528.12.40 
8528.12.44 
8528.12.48 
8528.12.52 
8528.12.56 
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1997 


1998 


0.3% 

Free 

0.3% 

Free 

0.4% 

Free 

0.3% 

Free 

0.9C/in2  of 

' 

Free 

recording 

surface 

0.9C/ii|2  of 

Free 

recording 

surface 

0.5% 

Free 

0.9C/n2  of 

Free 

recording 

surface 

0.9C/in2  of 

Free 

recording 

surface 

Free 

Free 

0.9C/«|2  of 

Free 

recording 

surface 

Free 

Free 

0.9C/ii|2  of 

Free 

recording 

svirface 

0.9C/iir2  of 

Free 

recording 

surface 

0.9C/«2  of 

Free 

recording 

surface 

0.9C/ii2  of 

Free 

recording 

surface 

0.3% 

Free 

0.5% 

Free 

0.3% 

Free 

0.3% 

Free 

0.5% 

Free 

0.5% 

-  Free 

0.3% 

Free 

0.5% 

Free 

0.3% 

Free 

0.5% 

Free 

0.3% 

Free 

0.5% 

Free 

0.3% 

Free 

0.5% 

Free 

1997 


0.3% 
0.3% 
0.5% 
0.5% 
0.3% 

0.3% 
0.5% 
0.5% 
0.5% 
0.3% 

0.5% 
0.3% 
0.3% 
0.5% 
0.5% 

0.3% 
0.5% 
0.3% 
0.5% 
0.3% 


1998 
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Section  B.    (Continued) 
(2)      (con.) 

HTS 
iubheading 

1528.12.62 

528.12.64 

$528.12.68 

528.12.72 

528.12.76 

528.12.80 
528.12.84 
528.12.88 
528.13.00 
528.21.05 

528.21.10 
528.21.16 
528.21.19 
528.21.24 
528.21.29 

528.21.34 
528.21.39 
528.21.41 
528.21.42 
528.21.44 
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Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 


Section  B.  (continued) 
(2)   (con.) 

HTS 
Subheading 

8528.30.62 
8528.30.64 
8528.30.66 
8528.30.68 
8528.30.72 

8528.30.78 
8528.30.90 
8539.32.00 
8548.90.00 
9010.50.20 

9022.12.00 
9022.13.00 
9022.14.00 
9025.80.15 
9030.83.00 

9030.89.00 
9614.20.15 


1997 


1998 


0.3% 
0.3% 
0.5% 
0.5% 
0.3% 

0.5% 
0.5% 
0.3% 
0.3% 
0.3% 

0.2% 
0.2% 
0.2% 
0.2% 
0.4% 

0.4% 
0.4% 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 


528.21.49 

^528.21.51 

[528.21.52 

528.21.55 

528.21.60 


0.5% 
0.3% 
0.5% 
0.3% 
0.3% 


Free 
F^ee 
Free 
Free 
Free 


UMI 


528.21.65 
528.21.70 
528.21.75 
528.21.80 
528.21.85 

528.21.90 
528.22.00 
528.30.10 
528.30.20 
528.30.30 

528.30.40 
528.30.50 
528.30.60 


0.5% 
0.5% 
0.3% 
0.3% 
0.5% 

0.5% 
0.5% 
0.3% 
0.5% 
0.3% 

0.5% 
0.3% 
0.5% 


Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
Free 
Free 

Free 
Free 
Free 
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ANNEX  IV 

TECHNICAL  MODIFICATIONS  TO  PROCLAMATION  6763 
OF  DECEMBER  23,  1994 


Effective  wlt^i  respect  to  goods  entered,  or  withdrawn  from  warehouse  for 


consimption.  on  or  after  the  effective  dates  in  such  proclamation: 


The  Annex  to  Presidential  Proclamation  6763  of  December  23,  1994,  is  modified 
as  follows: 

In  section  A  of  such  Annex 

1.  Item  26  if  modified  by  deleting  ",  the  designation  "b"  for  the  remaining 
text,  subdivisions  (b)(1)  and  (2)  shall  then  be  redesignated  as  "(a)"  and 
"(b)-.-. 

2.  Item  32(d)  is  modified  by  inserting  after  -(a)(i)"  the  expression  -of  , 
additional  U.ll.  note  5". 

3.  Item  36  ii  modified  by  deleting  -subdivision  (a)  of  additional  U.S. 
note  3"  and  by  inserting  in  lieu  thereof  "subdivision  (a)  of  additional  U.S. 
note  1-.     I 

4.  Item  38  i$  modified  by  deleting  "subdivision  (a)  of  additional  U.S. 
note  4"  and  by  inserting  in  lieu  thereof  -subdivision  (a)  of  additional  U.S. 
note  3". 

4.  Item  119(A)  is  modified  by  deleting  "2-(N-Benzyl-N-tert-butylamino)-4' 
hydroxy- 3 ' -hydromethylacetophenone  hydrochloride;"  from  the  article 
description  ol:  subheading  2922.50.07. 

5.  Item  321  :.s  modified  by  adding  a  conforming  change  as  follows: 

-Conforming  cliange:   The  article  description  for  subheading  8529.90.53  is 
modified  by  deleting  "8528.10.64  and  8528.10.68"  and  inserting  "8528.10.61, 
8528.10.63.  8i28.10.67  and  8528.10.69"  in  lieu  thereof. " 


In  section  B(p  of  such  Annex  by  deleting  "Additional  U.S.  note  5  to  chapter 
20:   Coxintriei  identified  in  additional  U.S.  note  6  to  chapter  20"  and 
inserting  in  lieu  thereof  -Additional  U.S.  note  5  to  chapter  20:   Countries  or 
territories  identified  in  additional  U.S.  note  6  to  this  chapter  combined 
(aggregate)" 


In  section  E(^)  of  such  Annex  by  inserting  "2925.20.90"  in  ntmerical  sequence. 

[FR  Doc.  95-30537 
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FEDERAL  COMMMNiCATIONS 


47CFRPartd6 

IPC  OodmNo.  80-4B«,  PCC96J-1] 

Fedarat-Slat*  Joint  Board;  Extension 
of  Indexed  Cap  on  Total  Laval  of 
Untvarsal  Sarvloa  Fund 

AQENCY:  Federal  Cimmunications 

Commission. 

ACTION:  Recommended  decision  of 

Federal-State  Joint  jBoaid. 

SUMMARY:  The  Federal-State  Joint  Board 
recommends  the  extension  of  the 
duration  of  the  interim  indexed  cap  on 
the  total  level  of  thjB  Universal  Service 
Fund  (USF)  for  an  additional  six 
moiths.  The  cap  Mias  intended  as  an 
interim  measure  moderating  the  growth 
of  the  USF  during  the  pendency  of  a 
breeder  rulemakin|  revising  the  Part  36 
jurisdictional  separations  rules 
governing  the  USF«  The  Federal-State 
Joint  Board  recominends  the  extension 
of  the  interim  cap.  Which  expires 
January  1, 1996,  for  an  additional  six 
months  while  that  rulemaking  is 
completed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Kuehn.  202-418-0844,  Deborah  A. 
Dupont,  202-418-9873,  Accounting  and 
Audits  Division,  Common  Carrier 
Bureau. 

SUPPI^MENTARY  MFDRMATION:  This  is  a 
summary  of  the  Federal-State  Joint 
Board's  Recommended  Decision  CC 
Docket  No.  80-286,  FCC  95J-1,  adopted 
December  7, 1995,  and  released 
December  8, 1995. ; 

The  full  text  of  Rbcommended 
Decisions  of  the  Joint  Board  are 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street,  NW,  Washington  DC.  The  full 
text  of  this  Recommended  Decision  may 
also  be  purchased  ^tom  the 
Commission's  copy  contractors, 
International  Transbription  Service, 


UMI 


(202)  857-3800.  2100  M  Street,  NW. 
Suite  140,  Washington  DC  20037. 

Summary  of  Recommended  Decision 

In  1993,  the  Commission  imposed  a 
two-year  indexed  cap  (cap)  on  the  total 
level  of  the  Universal  Service  Fimd 
(USF)  for  the  purpose  of  moderating 
growth  in  the  USF  during  the  pendency 
of  a  planned  rulemaking  that  would 
address  permanent  changes  in  the 
Commission's  rules  governing  the  USF. 
58  FR  69239,  Dec.  30, 1993.  On  October 
3, 1995,  the  Commission  issued  a  Notice 
of  Proposed  Rulemaking,  proposing  a 
six-month  extension  of  the  cap  in  order 
to  continue  to  moderate  growUi  in  the 
USF  while  the  Commission  completed 
its  USF  rulemaking.  60  FR  52359,  Oct. 
6, 1995.  The  Commission  explained  that 
the  duration  of  the  cap  had  been  limited 
to  two  years  in  the  belief  that  the  USF 
rulemaking  would  be  completed  within 
that  period  and  that  an  additional  six 
months  would  be  siiffident  to  complete 
the  USF  rulemaking  in  view  of  the 
progress  made  to  date.  Id.  at  52361.  The 
Commission  referred  the  issues  raised  in 
its  Notice  of  Proposed  Rulemaking  to 
the  Federal-State  Joint  Board  for  a 
Recommended  Decision  and  invited 
interested  parties  to  propose  extensions 
of  the  cap  for  longer  or  Sorter  pwiods 
than  six  months.  Id.  at  52360-61. 

Following  review  of  comments  and 
reply  comments  filed  by  interested 
pities,  the  Joint  Board  recommends 
that  the  cap  be  extended  for  an 
additional  six  months  in  order  to 
continue  to  moderate  growth  in  the  USF 
while  the  USF  rulemaking  is  completed. 
The  Joint  Board  reiterates  its 
conclusion,  stated  diuing  earlier 
deliberations  in  the  same  proceeding, 
that  the  cap  would  minimize  dislocation 
should  the  Commission's  ongoing  USF 
rulemaking  result  in  revisions  to  the 
USF  rules.  In  response  to  contentions  of 
the  parties  that  the  proposed  extension 
is  unnecessary,  because  recent  NECA 
submissions  showed  total  USF 
payments  in  1996  below  the  level  of  the 


USF  as  limited  by  an  extension  of  the 
cap,  the  Joint  Board  explains  that  no  one 
would  be  harmed  if  total  claims  for  USF 
assistance  remain  below  an  extended 
cap,  but  that  an  extended  cap  would 
protect  against  imanticipated  and 
imwanted  growth  in  the  fund  during  the 
pendency  of  the  USF  rulemaking  should 
total  claims  substantially  exceed 
NECA's  current  calculations.  The  Joint 
Board  reiterates  its  concerns,  stated 
earUer  in  the  proceeding,  regarding  the 
pattern  of  growth  and  the  overall  rate  of 
growth  in  the  USF,  explaining  that 
moderating  the  level  of  the  USF  during 
the  pendency  of  the  USF  rulemaking 
would  serve  the  public  interest. 

The  Joint  Board  concludes  that  six 
months  should  be  sufficient  to  complete 
the  USF  rulemaking  and  recommends 
an  extension  of  the  cap  for  six 
additional  months.  The  Joint  Board 
rejects  arguments  to  broaden  the  scope 
of  the  USF  rulemaking  as  beyond  the 
scope  of  the  Notice  of  Proposed 
Rulemaking. 

Ordering  Qause 

28.  For  all  of  the  reasons  discussed  in 
this  Recommended  Decision,  this 
Federal-State  Joint  Board  recommends, 
pursuant  to  Section  410(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C,  410(c),  that  the 
Federal  Commimications  Commission 
extend,  until  July  1, 1996,  the  current 
interim  rules  prescribing  an  indexed  cap 
on  the  total  level  of  the  Universal 
Service  Fund,  47  CFR  36.601,  36.622. 

List  of  Sabjects  in  47  CFR  Part  36 

Commimications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone,  Uniform 
System  of  Accounts. 

Federal  Communications  Commission. 

Wimam  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  9S-30453  Filed  12-14-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  36 

[CC  Docket  No.  80-286,  FCC  95-494] 

Establlshmant  of  a  Joint  Board 

AGENCY:  Federal  Commujiications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  These  regulations  enact  a  six- 
month  extension  of  the  interim  indexed 
cap  on  the  total  level  of  the  Universal 
Service  Fund  ("USF").  The  cap  was 
intended  to  be  effective  as  an  interim 
measure  moderating  the  growth  of  the 
USF  diuing  the  pendency  of  a  broader 
rulemaking  that  revises  the  Part  36 
jurisdictional  separations  rules 
governing  the  USF.  The  interim  cap  is 
scheduled  to  expire  on  January  1, 1996. 
The  extension  vdll  maintain  the  interim 
cap  while  the  rulemaking  is  completed. 
EFFECTIVE  DATE:  December  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanine  Poltronieri,  (202)  418-0866, 
Deborah  A.  Dupont,  (202)  418-0873, 
Common  Carrier  Bureau,  Accounting 
and  Audits  Division. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal  Communication 
Commission's  Report  and  Order  in 
Amendment  of  Part  36  of  the 
Commission's  Rules  and  Establishment 
of  a  Joint  Board.  FCC  95-494,  CC  Docket 
No.  80-286,  adopted  December  11, 
1995,  and  released  December  12, 1995. 
The  Commission  has  made  the  full  text 
of  the  Order  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  Commission's  Reference  Center, 
Room  239, 1919  M  Street,  N.W., 
Washington,  D.C.  20554,  and  will 
publish  it  in  the  FCC  Record.  The  full 
text  of  the  Order  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Service,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C,  (202)  857-3800. 

The  Commission  adopted  the  two- 
year  indexed  cap  for  the  purpose  of 
moderating  growth  in  the  USF  during 
the  pendency  of  a  rulemaking  that 
addresses  possible  permanent  changes 
to  the  Part  36  jurisdictional  separations 
rules.  Previous  changes  to  the  rules  had 
involved  lengthy  phase-in  periods  to 
ease  the  transition  for  affected  carriers. 
By  moderating  the  growth  in  the  USF 
and  consequently  individual  carriers' . 
draw  from  that  fund,  the  interim  cap 
was  intended  to  enable  the  Commission 
to  implement  new  rules  in  a  timely 
manner.  The  two-year  period  was 
selected  in  the  beUef  that  the 
rulemaking  would  be  completed  within 


that  time.  The  interim  cap  is  scheduled 
to  expire  on  January  1, 1996. 

On  August  30, 1994,  the  Commission 
released  an  initial  Notice  of  Inquiry,  59 
FR  46606,  Sept.  9, 1994,  requesting 
comment  on  several  policy  questions 
relating  to  the  goals  and  effects  of  high- 
cost  assistance  and  on  two  alternative 
approaches  to  the  high-cost  assistance 
mechanisms  of  Part  36.  On  July  13, 
1995,  the  Commission  subsequently 
released  a  Notice  of  Proposed 
Rulemaking  and  Notice  of  Inquiry 
("Notice"),  60  FR  46803,  Sept.  8, 1995, 
inviting  comment  on  proposals  for 
revising  the  Part  36  jurisdictional 
separations  rules.  On  August  31, 1995, 
in  response  to  requests  fiiom  interested 
parties,  the  deadlines  for  comments  and 
reply  comments  on  the  issues  raised  in 
the  Notice  were  extended  four 
additional  weeks.  In  granting  the 
extension,  the  Commission  explained 
that  the  extension  would  serve  the 
public  interest  by  facilitating  more 
detailed  analysis  by  interested  parties, 
which  should  prove  helpful  to  the 
ultimate  resolution  of  the  complex 
issues  presented  in  the  Notice. 

On  October  3, 1995,  we  issued  a 
notice  of  proposed  rulemaking, 
["Extension  Notice").  60  FR  52359,  Oct. 
6, 1995,  proposing  the  extension  of  the 
interim  cap  for  an  additional  six 
months.  We  referred  the  issues  raised  in 
the  Extension  Notice  to  the  Joint  Board 
for  a  recommended  decision.  In  the 
Extension  Notice,  we  noted  that  we  had 
limited  the  duration  of  the  interim  cap 
to  two  years  in  the  belief  that  two  years 
would  be  sufficient  for  the  completion 
of  the  Part  36  USF  jurisdictional 
separations  rulemaking.  We  also 
emphasized  that  because  of  the 
complexity  of  the  issues  in  the 
rulemaking,  the  rulemaking  would  take 
more  time  than  the  anticipated  two 
years  to  complete,  despite  diligent  effort 
by  the  Commission  and  Joint  Board  staff 
and  interested  parties.  The  Joint  Board 
has  recently  released  a  recommended 
decision  recommending  that  the 
Commission  extend  the  interim  cap.  In 
view  of  the  scope  of  the  proposals  imder 
consideration  in  the  current  rulemaking, 
the  process  may  conclude  vtrith  new 
USF  rules  retargeting  assistance. 
Consequently,  the  rationale  articulated 
by  the  Commission  in  support  of  the 
original  interim  cap  during  the 
pendency  of  the  rulemaking  remains 
valid.  Given  the  progress  in  the 
rulemaking  process  to  date,  the 
Commission  believes  that  an  additional 
six  months  should  be  sufficient  to 
complete  it  and  that  the  extension  is 
essential  to  allow  full  analysis  of  the 
complex  issues  raised  in  this 
rulemaking.  We  believe  that  extending 


the  interim  cap  for  an  additional  six 
months  will  allow  growth  in  the  USF  to 
be  moderated  while  the  rulemaking 
revising  the  USF  jurisdictional 
separations  rules  is  completed.  To 
continue  to  moderate  the  growth  of  the 
USF  effectively  during  the  entire 
rulemaking  period,  the  six-month 
extension  must  be  effective  by  the 
January  1, 1996,  expiration  of  the 
interim  cap.  In  addition,  the 
Commission  has  reserved  the  discretion 
to  consider  a  longer  extension  of  the 
interim  cap,  without  further  notice,  if  it 
becomes  clear  that  the  rulemaking  will 
not  be  completed  by  July  1, 1996,  on  the 
basis  of  the  record  already  developed. 

These  rule  changes  will  become 
effective  inunediately  upon  their 
publication  in  the  Federal  Register. 
Pursuant  to  5  U.S.C.  553  (d)(3)  the 
Commission  found  good  cause  to  have 
the  rule  amendments  take  effect 
immediately  upon  publication  in  the 
Federal  Register.  The  revised  rules  must 
be  effective  in  less  than  30  days  so  that 
the  extended  interim  cap  is  in  place  by 
the  expiration  date  of  the  interim  cap, 
January  1, 1996. 

Accordingly,  pursuant  to  Sections  1, 
(4)(i),  221(c),  and  410(c)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 154(i).  221(c), 
and  410(c),  it  is  ordered  That  Part  36  of 
the  Commission's  Rules  and 
Regulations,  47  C.F.R  Part  36.  Subpart 
F — ^Universal  Service  Fund,  is  amended 
as  shown  in  the  rule  changes  below. 

List  of  Subjects  in  47  CFR  Part  36 

Communications  common  carriers. 
Jurisdictional  separations  procedures. 
Reporting  and  recordkeeping 
requirements.  Telephone,  Universal 
System  of  Accounts. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Parts  36  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  36— (AMENDED] 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follcijvs: 

Authority:  47  U.S.C.  Sees.  151, 154(i)  and 
(j),  205,  221(c),  403  and  410. 

2.  Section  36.601  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§36.601    Qenerel. 

•        •        •        *        • 

(c)  During  an  interim  period 
commencing  on  January  1, 1996.  and 
terminating  on  July  1, 1996,  the  annual 
amount  of  the  total  Universal  Service 
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Fluid  shall  not  exceed  the  amount  of  the 
total  Universal  Serrice  F\md  for  the 
immediately  preceding  calendar  year, 
increased  by  a  rate  equal  to  the  rate  of  ^ 
increase  in  the  total  number  of  woriung 
loops  during  the  calendar  year 
preceding  the  June  filing.  The  total 
Universal  Service  Fund  shall  consist  of 
the  Universal  Service  expense 
adjustments,  including  mnounts 
calculated  pursuait  to  §§  36.612(a)  and 
36.631.  The  rate  oflnciease  in  total 
working  loops  shaU  be  based  upon  the 
difference  between  the  number  of  total 
working  loops  on  l)ecember  31  of  the 
year  preceding  the  |fune  filing  and  the 
number  of  total  woriung  loops  on 


December  31  of  the  second  year 
preceding  that  filing,  both  calculated 
pursuant  to  §  36.61l(a)(8>. 

3.  Section  36.622  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  paragraph  (c)  to  read  as  follows: 


1995 


UMI 


f3«.«22 

(a)  National  Average  Unseparated 
Loop  Cost  per  Working  Loop.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  this  is  equal  to  the  sum  of  the  ' 
Loop-Costs  for  each  study  area  in  the 
coimtry  as  calculated  pursuant  to 
§  36.621(a)  divided  by  the  sum  of  the 
woriung  loops  reported  in  §  36.611(aK8) 


for  each  study  area  in  the  country. 


(c)  During  an  interim  period 
commencing  on  January  1, 1996,  and 
terminating  on  July  1, 1996,  the 
National  Average  Unseparated  Loop 
Cost  per  Working  Loop  shall  be  the 
greater  of: 

(1)  The  amount  calculated  pursuant  to 
the  method  described  in  paragraph  (a)  of 
this  section;  or 

(2)  An  amount  calculated  to  produce 
the  maximum  total  Universal  Service 
Fimd  allowable  pursuant  to  §  36.601(c). 

(PR  Doc  95-30548  Filed  12-14-95;  8:45  am] 
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Proclamatioii  6858  of  December  13,  1995 
Wright  Brothers  Day,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Ninety-two  years  ago,  Orville  Wright  manned  the  first  sustained  and  con- 
trolled, machine-powered  flight  in  an  airplane  he  designed  and  built  with 
his  brother  Wilbur.  This  extraordinary  journey,  though  only  12  seconds 
long,  was  the  first  great  achievement  of  a  partnership  that  revolutionized 
aviation  and  jnade  remarkable  contjibutions  to  aerodynamics,  mechanical 
engineering,  and  practical  flight  techniques.  The  Wright  brothers'  pioneering 
efforts  remain  enduring  examples  of  American  ingenuity  and  perseverance. 

Today,  the  United  States  aviation  industry  helps  to  drive  our  economy 
and  provides  business  and  recreational  opportunities  to  our  citizens  that 
were  unthinkable  just  a  century  ago.  Our  reliance  on  air  transit  grows 
each  year,  challenging  the  aviation  community  and  the  Federal  Aviation 
Administration  (FAA)  to  meet  new  safety  and  operational  demands. 

Our  air  transportation  system,  already  the  safest  and  most  efficient  in  the 
world,  continues  to  improve.  In  fact,  efforts  are  underway  to  craft  reforms 
that  enhance  the  efficiency  of  the  FAA  so  that  America's  leadership  in 
air  transportation,  begun  with  the  Wright  brothers'  historic  flight  on  December 
17, 1903,  can  continue  well  into  the  next  century. 

The  Congress,  by  a  joint  resolution  approved  December  17,  1963  [77  Stat. 
402;  36  U.S.C.  169),  has  designated  December  17  of  each  year  as  "Wright 
Brothers  Day"  and  has  authorized  and  requested  the  President  to  issue 
annually  a  proclamation  inviting  the  people  of  the  United  States  to  observe 
that  day  with  appropriate  ceremonies  and  activities. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  December  17,  1995,  as  Wright  Brothers 
Day. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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ntmibers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
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REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

Rules  Going  Into  Effect 
Today 

AGRICULTURE 
DEPARTMENT 
Agrfeultural  Marketing 
Servloe 

Practice  and  procedure: 
Sheep  promotion,  research, 
and  information  program; 
referendum  conduct; 
put)lished  12-15-95 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Organization,  functions,  and 
authority  delegations: 


Reorganizatior>- 

Farm  Service  Agency 
renamed  from 
Consolidated  Farm 
Service  Agency; 
published  12-15-95 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Organization,  functions,  and 
authority  delegations: 
Reorganizatiorv- 
Farm  Service  Agency 
renamed  from 
Consolidated  Farm 
Service  Agency; 
published  12-15-95 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
Foreign  direct  investments 
in  U.S.- 

BE-82;  transactions 
between  U.S.  financial 
services  providers  arxl 
unaffiliated  foreign 
persons;  put)lished  11- 
15-95 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation: 
Low-income  persons; 
weatherization  assistance 
program;  published  12-15- 
95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
SNptxjikJing  and  ship  repair 
(surface  coating) 
operations;  put)lished  12- 
15-95 
Clean  Air  Act 
State  operating  permits 
programs- 
Alabama;  published  11- 

15-95 
North  Carolina;  published 

11-15-95 
West  Virginia;  published 
11-15-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Universal  Service  Fund  for 
local  exchange  telephone 
carriers;  six-month 
extension  of  interim 
indexed  cap;  pti>lished 
12-15-95 

Practice  and  procedure: 

Pioneer's  preference  rule; 

regulatory  review; 

published  12-15-95 
Radio  stations;  table  of 
assignments: 


ininois;  published  11-6-95 
Minnesota;  pubished  11-6-. 

95 
OMahoma;  published  11-9- 

95 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 

Single  family  mortgages 
nor^ucficial  foreclosure; 
published  11-15-95 
POSTAL  SERVICE 
Organization  and 
administration: 
Release  of  information  and 
records  management; 
published  11-15-95 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
East  River,  NY;  safety  zone; 
published  11-15-95 

TREASURY  DEPARTMENT 
Intsmal  Revenue  Service 

Income  taxes: 
Future  benefit  accrual  rate; 
significant  reduction 
notice;  published  12-15- 
951 

Comments  Due  Next 
Week 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  ir>- 
Maine;  comments  due  by 
12-18-95;  published  11- 
16-95 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  12- 
22-95;  published  12-5-95 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Malting  bariey  option  crop 
insurance  provisions; 
comments  due  by  12-21- 
95;  published  12-11-95 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Rshery  conservation  and 
management 

Summer  flourxJer;  comments 
due  by  12-21-95; 
published  11-28-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Illinois;  comments  due  by 

12-22-95;  published  11- 

22-95 


Air  qualty  planning  purposes; 
designatkyi  of  areas: 
Pemsytvania;  comments 
due  by  12-20-95; 
published  12-5^ 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Personal  communicatnns 
services: 

Microwave  facilities 

operating  in  1850  to  1990 

MHz  (2  GHz  band); 

retocatkxi  costs  sharing; 

comments  due  t>y  12-21- 

95;  published  11-1-95 
Radio  8tatk>ns;  table  of 
assignments: 
Illinois;  comments  due  by 

12-21-95;  published  11-3- 

95 
New  Mexico:  comments  due 

by  12-21-95;  published 

11-3-95 
New  York;  comments  due 

by  12-21-95;  published 

11-3-96 
Washington  et  ai.; 

comments  due  by  12-22- 

95;  published  11-6^ 
Wisconsin;  comments  due 

by  12-22-95;  published 

11-6-95 
Wyoming;  comments  due  by 

12-21-95;  published  11-3- 

95 

FEDERAL  HOUSING 
RNANCE  BOARD 

Affofdat)te  housing  program 

operation: 

Application  requirements  for 
limited  subsidized     \ 
advarKes;  comments  d^e 
by  12-18-95;  published 
11-1-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  md  Drug 
Adminlstratk>n 

Human  drugs: 
Prescription  drug  production 
labeling;  medication  guide 
requirements;  comments 
due  by  12-22-95; 
published  11-24-95 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Rights-of-way;  use;  tramroads 
arxl  logging  roads;  Oregon 
and  California  (O&C)  and 
Coos  Bay  revested  lands; 
comments  due  by  12-18-95; 
published  11-16-95 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offtoe 

Envirorvnental  statements; 
availatMlity,  etc.: 

Fall  Creek  Falls  State  Park 
and  Natural  Area,  TN;    . 
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oomrMnlB  dus  Mr  12-18- 
96:publahed  11*3-95 

LABOR  D»AltTME|fr 


LABOR  OEPARnHENT 


Etockic  motor-driven  mina 
•quipnwnt  and  aooBssofies: 

Undorground  coal  iwws— 
HigrwoKage  lonSMial 
equipment  safaty 
standarda;  cerements 
due  by  12-18^: 
published  11-1N^ 


UMI 


Employee  Retirement  Income 
Security  Act 
Employee  benefit  plans; 
coiective  bcvgaining 
agreement  criteria; 
comments  due  by  12-18- 
95;  pubiahed  11-22-95 

TRANSPORTATION 

DEPARTMENT 

Coaat  Quard 

Regattas  and  marine  parades: 


Qre^  Lattes  Annual  Marine 
Events;  comments  due  by 
12-18-95;  published  11-1- 
95 

TRANSPORTATION 
DEPARTKENT 


Airwortliiness  directives: 

Airbus:  comments  due  by 
12-19-95:  published  11-8- 
95 


Airbus  Industrie;  commenta 
due  by  12-18-95; 
published  11-3-95 
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NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  xiseful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Order  Proceesing  Cods: 

^7296 


Charge  your  order. 
It's  easy! 


i^^J 


To  fax  your  orders  (202)  51 2-2250 

l-J  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Checl(  method  of  payment 

□  Checl<  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     |    |    |    |    |    |    |    |  -  □ 

□  VISA      □  MasterCard     I     I    I    I    I  (expiration  date) 


Street  address 


City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


4^»« 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


UMI 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
puljlication  in  the  Federal  Register.  The 
updated  requirements  in  the  handtxx)k 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 
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I  Ii»i3  J  please  send  me  the  following  indicated  publications:  To  l«  your  ontor*  and  inquirto«-(202)  512-2250 
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.  oipies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  df  my  order  is  $. 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


PleaM  Type  or  Pr^t 
2. 


(Company  or  perional  name) 
(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  I  :ode) 


L 
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3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Docunaents 

I    1  GPO  Deposit  Account        rill | | | |~| — I 

I    I  VISA  or  MasteiCard  Account 


(Credit  card  expiration  date) 


Tkmk  ytm  for  your  order! 


(Daytime  phone  deluding  area  code)  

I  ..  (SigiHtture) 

4.  Mai  lb:  New  Orders.  Superintendent  of  Documents,  PC.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24X.  microfiche  format  and  mailed  to 
subscrit>ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Fiederal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
sut>8crit>ers  as  issued.  ., ' 


Micn^che  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
3b(  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Ordar  Prooaning  Code: 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It^oaayl 


D   YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:  ^°  '"  5'®"'  **"**"  ^^^^  512-2233 


^Federal  Register  (MFFR)  □  One  year  at  $433  each        □  Six  months  at  $216.50 
Code  of  Federal  Regulations  (CFRM5)     □  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(nease  type  or  print) 


For  privacjv  check  bos  below: 

Q  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  paymenfc 
Q  Check  payable  to  Superintendent  of  Documents 
□  GPO  Deposit  Account        fTT 


-D 


(Additional  address/attention  line) 


(Street  address) 


□  VISA  □  MasterCard   1    1    1    1    1  fexoiration^ 

III    1  1  1  1    

(City,  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Authorizing  signature) 

Thank  you  for  your  order! 
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(Purchase  order  no.) 


Mail  to:    Superintendent  of  Docimients 

P.q.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Order 
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The  Unjited  States 
Government  Manual 
1 995/96 


As  the  official  hancttxx>k  erf  the  Federal  Government, 
the  Manual  is  tNe  best  source  of  information  on  the 
activities,  faincti<>ns,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,^  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  irdemational  organizations  in  which  the 
United  States  participates. 

Particularly  hflpful  for  those  interested  in  where  to  go 
and  who  to  contact  about  a  subject  of  particular  concern 
is  each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
compr^iensive  iiame  and  agency/subject  indexes. 

Of  significant;  historical  interest  is  Appendix  C,      ^ " 
which  lists  the  agencies  and  functions  of  the  Federafv^^^  - 
Government  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  1 933. 

The  Manual  i$  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$33.00  per  ^opy 
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Superintendent  of  Documents  fwUHattioma  Order  Fonn 


.Cfiarg*  your  ordliK 
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I i   Y  ILo^  please  send 


me. 


To  fu  yow  orders  (282)  512-2250 
.  copies  of  the  The  United  States  Goyemmeat  Manual,  1995/96 


S/N  069-090-00063-1  at  $33  ($41^  foreign)  each. 

The  total  co^  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  d  payment: 

G  Check  payable  to  the  Superintendent  of  Documents 


(Company  or  person^  name) 


(Please  type  or  print) 


Q  GPO  Deposit  Account 


(Additional  address/ittention  line) 


(Street  address) 


(Gty,  Sute,  Zip  code  i 


(Daytime  phone  indtding  area  code) 


Q  VISA     a  MasteiCard  Account 

1        1            1    1                             1 

Mil         (Credit  card  expirttioB  «Ute)          Thuakjvujur 

your  order! 

(Authorizing  signature) 
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Nfail  to:      Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 
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Documents 


WaaU;  CoovitetiQa  of 

Presidential 
Documents 


mxv.omvkhh 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  Presidenf  8  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
MoTKlay  dateline  and  covers  materials 
released  during  tt>e  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  Presklent,  nominatk>ns  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Preskiential  activities  and 
White  House  anrKXincements. 
Indexes  are  put>lished  quarterly. 

Published  by  the  Offk^e  of  the  Federal 
Register,  Natk)nal  Archives  and 
Records  Administratkm. 


Superintendent  of  Documents  Subscription  Order  Form 
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It^ootyl 

To  Cu  your  orders  (202)  512-2233 
LJ  YES,  please  enter one  year  subscriptions  for  the  Weekly  CoaqiUatHNi  of  Prcsideatiai  DocasMats  (PD)  so  I 
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i^  ^  J 


can  keep  up  to  date  on  Presidential  activities. 

Q  $132.00  First  Class  MaU 

The  total  cost  of  my  order  is  $ . 


G  $75.00  Regular  MaU 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 
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Q  Do  not  make  my  name  available  to  other  mailers 
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□  Chedc  payable  to  Siq)erintendent  of  Docimients 

Q  GPO  Deposit  Account 

Q  VISA  a  MasterCard  f 
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(expiration) 


(Purdiase  order  no.) 
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Thank  you  for  your  order! 
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The 

Federal  Register: 

What  It  !• 

And 

How  To  Use  It 


Onkr  pvocEMuig  code 

*6173 


Announdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  Unr  of  tiw  Fodaral  Register- 
Coia  of  Fodaral  Rsgulalioiis  Syston 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Raster  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
I I  YES,  please  send  me  the  (oUowing: 


^  ^  J 


fc^i^ 


Charge  your  ontof. 
ftliGMyf 
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'  vnwt  N  Is  and  How  «  Um  M,  al  t7j00  pm  copy.  Slock  Na  oeB-000-00044-4 


The  totil  cost  cf  n^  order  is  $ Intematioiial  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handHng  and  are  subject  to  change. 

Please  Choose  Method  of  FBymoit: 

I I  Qieck  Payable  to  the  Superintendent  of  Dociunents 
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(Pleaie  type  or  prioi) 
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[ 1     1    j  (Credit  caid  oqnntion  date)             Thank  you  for 

your  order! 

(Aotborizing  Signature) 
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(Purchase  Order  No.) 
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YES    NO 
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Briefings  on  How  To  Use  the  Fodaral  Ragistar 

For  infonnation  on  briefings  in  Washington,  DC, 
announcement  on  the  inside  cover  of  this  issue. 
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SUBSCKIPTIONS  AND  COPIES 


FDIKAL  UdSm  I  PuUklMd  daily,  Mondaythrough  Friday, 
(not jtubliahad  on  S^udajrt,  Sundays,  or  on  official  holidays),  by 
tha  Office  of  the  Padanl  Ra^ttar,  National  Aichives  and  Records 
Administntion,  Wastdngton,  DC  20406,  under  the  Federal  Register 
Act  (49  Stat  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
lanuatknu  of  the  Aifcninistrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distril|ution  is  made  only  bv  the  Superintendent  of 
Doctonsnts,  U.S.  Go^temment  Printing  Otoce,  Washington,  DC 
20402. 

The  railiiial  EagiiM  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Fedenl  agancies.  Th#se  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  efiisct,  documents  required  to  be  published 
by  act  of  Congress  ai^  other  Federal  agency  documents  of  public 
interest  Documents  |re  on  file  fat  public  inspection  in  the  Office 
olthe  Federal  Registto  the  dav  befrae  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  isalie  of  the  Fadval  Kagistar  as  the  official  serial 
publication  established  under  the  Federal  Reoster  Act.  44  U.S.C. 
1507  novides  that  t$e  contents  of  the  Fedaral  Register  shall  be 
(udidally  noticed. 

The  Federal  '■g*«***  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  O^e.  The  online  database  is  updated  by  6 
ajn.  each  day  the  Faearal  Ragialar  is  published.  The  database 
includes  botn  text  aiid  graphics  bxsm  Volume  59.  Number  1 
(January  2, 1994)  {c»irard.  Free  public  access  is  available  on  a 
Wide  Area  Informatitni  Saver  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can  access  the  database  by 
unng  the  World  Wide  Web;  the  Superintendent  of  Documents 

home  page  address  is  http-7/www.access.gpo.gpv/su docs/,  by 

using  uical  WAIS  clifnt  sofhware,  or  by  telnet  to 
swBis.access.m>.govi  then  login  as  guest,  (no  password  required). 
Dial-in  users  uiould  Use  communications  software  and  mcxlem  to 
call  (202)  512-1661;  type  swais,  then  login  as  guest  (no  password 
required).  For  gene^  mfbrmation  about  GPO  Access,  contact  the 
GPO  Access  User  Simport  Team  by  sending  Internet  e-mail  to 
help4Bids05.eids  gpf.gov;  by  faxing  to  (202)  512-1262;  or  by 

,  (202)  512-15|0  between  7  a.m.  and  5  p.m.  Eastern  time, 
Monday-Friday,  except  ftir  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Racister  paper 
edition  is  $494,  or  $$44  for  a  cmnbined  Federal  Reveler,  Federal 
Rraister  Index  and  list  of  CFR  Sections  Afiscted  (ISA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Feder^  Register  Index  and  LSA  is  $433.  Six  month 
sulMcriptions  are  av^ilabw  for  <Hie-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  paces  as  actually  bound;  or  $1.50  for  each  issue 
in  micronche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  tor  foreign 
hepdl'ng  Remit  chefk  or  money  order,  made  payable  to  the 
Supwintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasteiCard.  Mail  to:  New  Orders, 
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15250-7954. 
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in  the  Federal 
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on  the  republication  of  material  appearing 
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page  number.  ExamOk:  60  PR  12345. 
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PUBLIC 

SoiwcrtpttoiiK 

Paper  at  fiche 

202-512-iaOO 

Assistance  with  public  subscriptions 

512-1806 

Gwaral  anliBe  infiamation 

202-S12-1S30 

Single  copiaaAMck  copiaa: 

Paper  or  fiche 

512-1800 

Assistance  with  public  single  copies 

512-1803 

FEDERAL  AGENCIES 

SidMO^tioiiK 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptioiu 

523-5243 

Fv  dfav  triepfaoM  mmilMts,  SM  the  lM«ln  Akb  sadiaa 

at  Ifas  and  of  this  issue. 

THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FCHt:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Ragulatioos. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  pul>lic  briefings  (approximately  3  hours)  to  present: 

1.  The  ragulatoiy  process,  writh  a  focus  on  the  Federal  Registw 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  t3rpical  Federal  Register 
~  documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  afiect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


*     -.:         WASHINGTON,  DC 

(Two  Seaaiona] 
WHEN:  January  9,  1996  at  9:00  am  and 

January  23,  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATimiS:   202-523-4538 
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Administration  on  Aging 

See  Aging  Administration 

Aging  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Indian  tribal  organizations;  supportive  and  nutritional 
services  for  older  Indians,  65063-65064 

Agricultural  Marketing  Service 

RULES 

Lime  research,  promotion,  and  consiuner  information  order, 

65019-65020 
Oranges  and  grapefruit  grown  in  Texas.  65017-65018 
Walnuts  grown  in  California,  65018-65019 
PROPOSED  RULES 
Milk  marketing  orders: 
Carolina  et  al.,  65023-65032 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Natural  Resources  Ck)nservati(Mi  Service 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 

CommerceNet  Consortium,  65068 

Diode  Laser  Welding  Consortium,  65069 

HDP  User  Group  International,  Inc.,  65069 

Southwest  Research  Institute;  correction,  65069 

Wilfred  Baker  Engineering,  Inc.,  65069 

X  Consortium  Inc.,  65069 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
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Federal  Registar 

Vol.  60,  No.  242 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicabitity  and  legal  effect,  most  of  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  pubiistied  urxler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txx)ks  are  listed  in  Vdb  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart906 

[Dodwt  No.  FV96-«08-3-FtR] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  in  Texas; 
Final  Rule  To  Temporarily  Relax  Size 
Requirements  for  Texas  Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  temporarily  relaxed  the 
minimum  size  requirements  for  Texas 
grapefruit  for  the  entire  1995-96  season. 
This  interim  final  rule  is  designed  to 
help  the  Texas  citrus  industry 
successfully  market  the  1995-96  season 
grapefruit  crop. 

EFFECTIVE  DATE:  January  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone:  202-690- 
3670;  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office,  USDA/AMS, 
1313  East  Hackberry.  McAllen,  Texas 
78501;  telephone:  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  imder  Marketing 
Agreement  and  Marketing  Order  No. 
906  (7  CFR  Part  906)  regulating  the 
handling  of  oranges  and  grapefiiiit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 


conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  efiiect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreccmcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  there&t>m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  15  citrus 
handlers  subject  to  regulation  under  the 
order  covering  oranges  and  grapefruit 
grown  in  Texas,  and  approximately 
1,500  producers  of  these  citrus  bmis  in 
Texas.  Small  agricultural  service  firms, 
which  includes  grapefiuit  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 


agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

This  rule  finalizes  the  temporary 
relaxation  of  the  Tninimiiin  size 
requirements  for  grapefiiiit  as 
prescribed  under  the  Texas  citrus 
marketing  order.  The  rule  provides  that 
pack  size  112  grapefruit  may  be  shipped 
throughout  the  entire  1995-96  season  if 
such  grapefftiit  grade  at  least  U.S.  No.  1. 
This  reliction  is  similar  to  the 
relaxations  which  were  issued  for  the 
1993-94  and  1994-95  seasons.  This 
relaxation  was  unanimously 
recommended  by  the  Texas  Valley 
Citrus  Committee  (TVCC). 

The  interim  final  rule  was  issued  on 
October  17, 1995,  and  published  in  the 
October  23, 1995,  Federal  Register  (60 
FR  54291),  providing  a  30-day  comment 
period  ending  November  22, 1995.  No 
comments  were  received. 

Minimiun  grade  and  size 
requirements  for  fi^sh  grapefruit  grown 
in  Texas  are  in  effect  under  §  906.365  (7 
CFR  906.365).  This  rule  amends 
§  906.365  by  revising  paragraph  (a)(4)  to 
permit  shipment  of  grapefruit  measuring 
at  least  3Via  inches  in  diameter  (pack 
size  112)  and  grading  at  least  U.S.  No. 
1  for  the  entire  1995-96  season  ending 
June  30,  1996. 

Section  906.365  establishes  minimum 
size  requirements  for  Texas  grapefi^t. 
During  the  period  November  16  through 
January  31  each  season,  grapefruit  must 
be  at  least  pack  size  96,  that  is  the 
minimum  diameter  for  the  grapefiwt  in 
any  lot  is  3"/i»  inches.  At  other  times, 
grapefiiiit  that  is  pack  size  112,  except 
that  the  minimum  diameter  for 
grapefruit  in  any  lot  is  3Vie  inches,  may 
be  shipped  if  it  grades  at  least  U.S.  No. 
1.  The  minimum  grade  requirement  for 
grapefruit  is  Texas  Choice. 

Permitting  shipments  of  pack  size  112 
grapefruit  grading  at  least  U.S.  No.  1  for 
the  remainder  of  the  1995-98  season 
will  enable  Texas  grapefruit  handlers  to 
meet  market  needs  and  com(>ete  with 
similar  sized  grapefiuit  expected  to  be 
shipped  from  Florida. 

The  relaxation  is  expected  to  help  the 
Texas  citrus  industry  successfully 
market  its  1995-96  season  grapefruit 
crop  and  have  a  positive  effect  on 
producer  returns.  Permitting  shipments 
of  pack  size  112  grapefruit  grading  at 
least  U.S.  No.  1  for  the  entire  1995-96 
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will  enable  Ttxas  grapefruit 
handlers  to  meet  madcet  needs.  This 
final  rule  is  based  on  the  current  and 
prospective  crop  and  market  conditions 
ror  Texas  grapefruit.  Fresh  Texas 
grapefruit  shipmentsjbegan  in  late 
September  this  seasop. 

Based  on  the  abov<.  the  Administrator 
of  the  AMS  has  detemined  that  this 
action  will  not  have  $  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  indluding  the 
information  and  reGC|mnendations 
submitted  by  the  TV|X]  and  other 
available  informatioii,  it  is  found  that 
finalizing  this  rule  without  change,  as 
publislMd  in  the  Federal  Register  (60 
PR  54291,  October  23, 199S)  will  tend 
to  effsctiiate  the  declared  policy  of  the 
Act. 

List  of  SublectB  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set.lbrth  in  the 
preamble,  7  CFR  parf  906  is  amended  as 
follows:  I 

PART  M6-ORANQfS  AND 
QRAPEFRUrr  QROWN  IN  THE  LOWER 
RK)  QRANDE  VALLEY  IN  TEXAS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  pari  906  which  was 
published  at  60  FR  54291  on  October 
23. 1995.  is  adopted  is  a  final  rule 
without  change. 

Dated:  December  12, 1995. 
Sharon  Bomar  Lauritsab. 

Deputy  Director,  Fruit  (^d  Vegetable  Division. 
IFR  Doc  95-30672  Filefi  12-15-95;  8:45  am] 
MJJNQ  COOC  3410-OC-r 


7  CFR  Part  984 

[DockM  No.  FV95-«6442RR| 

Walnuts  Qrowm  In  Cidifomia;  Expenses 
and  Assessment  Rale 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


SUIMARY:  The  Department  of 
Agriculture  (Departn^ent)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  fijial  rule  that 
authorized  expenses  fand  established  an 
assessment  rate  that  generated  funds  to 
pay  those  expenses.  Authorization  of 
this  budget  enables  the  Walnut 
Marketing  Board  (Board)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 


Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFfECnVE  date:  August  1, 1995,  through 
July  31, 1996.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  PO. 
Box  96456.  room  2523-S,  Washington. 
DC  20090-6456,  telephone  202-720^ 
9918.  or  Marie  A.  Hessel.  California 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Suite 
102B,  2202  Monterey  Street,  Fresno,  CA 
93721,  telephone  209-487-5901. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
and  Order  No.  984,  both  as  amended  (7 
CFR  part  984),  regulating  the  handling 
of  walnuts  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  imder  the 
Agricultiual  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agricultiue  is 
issuing  tUs  rule  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect, 
California  walnuts  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  walnuts 
handled  during  the  1995-96  marketing 
year,  which  began  August  1, 1995,  and 
ends  July  31, 1996.  This  final  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 


Maiiceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undiily 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder.  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5,000 
producers  of  California  walnuts  under 
this  marketing  order,  and  approximately 
65  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  majority  of 
California  walnut  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1995- 
96  marketing  year  was  prepared  by  the 
Walnut  Marketing  Board,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Board  are  producers  and 
handlers  of  California  walnuts.  They  are 
familiar  with  the  Board's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
merchantable  certifications  of  California 
walnuts.  Because  that  rate  will  be 
applied  to  the  actual  quantity  of 
certified  merchantable  walnuts,  it  must 
be  established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the  Board's 
expenses. 

The  Board  met  September  8, 1995, 
and  unanimously  recommended  a 
1995-96  budget  of  $2,280,175,  $109,403 
more  than  the  previous  year.  Budget 
items  for  1995-96  which  have  increased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses)  are:  Field  travel  and 
relates  expenses,  $17,000  ($13,000), 
general  insurance,  $6,800  ($6,400), 
social  seciuity  and  hospital  insurance 
taxes,  $9,286  ($8,129),  audit,  $8,900, 
($8,700),  group  life,  retirement,  and 
medical,  $45,861  ($44,370),  office 


salaries,  $41,740  ($40,740),  office  rent, 
$27,168  ($26,419),  office  supplies  and 
miscellaneous,  $20,000  ($15,000), 
postage,  $7,000  ($5,000),  furniture, 
fixtiues.  and  automdbiles,  $25,000 
($5,000),  domestic  market  research  and 
development,  $998,000  ($953,000). 
walnut  production  research,  $718,420 
($718,302).  crop  estimate.  $67,000 
($60,000).  and  $30,000  for  the  reserve 
for  contingencies,  for  which  no  funding 
was  recommended  last  year.  Items 
which  have  decreased  compared  to  the 
amount  budgeted  for  1994-95  (in 
parentheses)  are:  Administrative 
salaries,  $99,000  ($101,712),  and 
production  research  director,  $34,000 
($40,000).  An  other  items  are  budgeted 
at  last  year's  amounts. 

The  Board  also  unanimously 
recommended  an  assessment  rate  of 
$0.0116  per  kemelweight  pound  of 
merchantable  walnuts  certified,  $0.0005 
more  than  the  previous  year.  This  rate, 
when  applied  to  anticipated  shipments 
of  1,980,000  kemelweight  pounds  of 
merchantable  walnuts,  will  jrield 
$2,296,800  in  assessment  income, 
which  will  be  adequate  to  cover 
budgeted  expenses.  Unexpended  funds 
may  be  used  temporarily  diuing  the  first 
five  months  of  the  subsequent  marketing 
year,  but  must  be  made  available  to  the 
handlers  from  whom  collected  within 
that  period. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  October  30, 
1995  (60  FR  55178).  That  interim  final 
rule  added  §989.346  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  Committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  November  29, 
1995.  No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  imiform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offiset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Ilierefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  foimd  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 


needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1995-96  fiscal 
period  began  on  August  1, 1995.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  walnuts  handled  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Fedavl  Rt^gister  as  an 
interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  984 

Marketing  agreements,  Nuts, 
Reporting  and  recordkeeping 
requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  QFR.  part  984  is  amended  as 
follows: 

PART  984— WALNUTS  GROWN  IN 
CAUFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  984  which  was 
published  at  60  FR  55178  on  October 
30, 1995,  is  adopted  as  a  final  rule 
without  change. 

Dated:  December  12, 1995. 
Sharon  Bomer  Lauritnn, 
Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  95-30673  Filed  12-15-95;  8:45  am) 
MUINQ  COOK  34ie-M-P 


7  CFR  Part  1212 
[FV-05-703) 

Ume  Research,  Promotion,  and 
Consumer  Information  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  termination  order. 

SUMMARY:  This  dociunent  removes  the 
Lime  Research,  Promotion,  and 
Consumer  Information  Order  (Order)  in 
its  entirety.  A  referendum  was 
conducted  in  November  1995  to 
determine  whether  continuance  of  the 
Order  was  favored  by  a  majority  of  the 
producers,  producer-handlers,  and 
importers  voting  in  the  referendiun.  A 
majority  of  the  persons  voting  in  the 
referendum  did  not  favor  continuance  of 
the  Order. 

EFFECTIVE  DATE:  December  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Schultz,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  Box  96456, 
Room  2535-S,  Washington,  D.C.  20090- 
6456,  telephone  (202)  720-5976. 
SUPPLEMENTARY  INFORMATION: 

The  Department  of  Agricvdtiue 
(Department)  is  issuing  this  rule  in 


conformance  with  Executive  Ordw 
12866. 

This  termination  order  has  been 
reviewed  under  Executive  Order  12778, 
Qvil  Justice  Reform.  It  is  not  intended 
to  have  retroactive  effect  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  termination  order. 

This  action  is  governed  by  section 
1960  of  the  Lime  Research,  Promotion, 
and  Consiuner  Information  Act  of  1990, 
as  amended  (Act).  Section  1960  of  the 
Act  provides  that  the  Secretary  of 
Agriailture  (Secretary)  shall  conduct  a 
referendum  not  later  than  30  months 
after  the  date  on  which  the  collection  of 
assessments  begins  to  determine 
whether  the  issuance  of  the  Order  is 
favored  by  a  majority  of  the  producers, 
producer-handlers,  and  importers  voting 
in  the  referendiun.  Paragraph  (b)  of 
section  1960  of  the  Act  requires  that  the 
Order  continue  in  effect  only  if  favored 
by  such  majority. 

Background 

The  Lime  Research,  Promotion,  and 
Consiuner  Information  Act  of  1990 
(1990  Act)  (Pub.  L.  101-624,  7  U.S.C. 
6201-6212)  was  enacted  on  November 
28, 1990,  for  the  purpose  of  establishing 
an  orderly  procedure  for  the 
development  and  financing  of  an 
effective  and  coordinated  program  of 
research,  promotion,  and  consumer 
information  to  strengthen  the  domestic 
and  foreign  markets  for  limes.  The 
Order  required  by  the  1990  Act  became 
effective  on  January  27, 1992  (57  FR 
2985),  after  notice  and  comment 
rulemaking. 

In  March  1992  the  Department 
conducted  nomination  meetings  to 
nominate  lime  producers  and  importers 
for  appointment  to  the  Lime  Board 
(Board).  The  Board  members  were 
appointed  by  the  Secretary  in 
September  1992  and  the  Board 
conducted  its  first  meeting  at  the 
Department  in  Washington,  D.C.  in 
October  1992.  During  the  course  of  this 
meeting,  the  Board  and  the  Department 
concluded  that  a  technical  amendment 
to  the  1990  Act  was  needed  before  an 
order  could  be  implemented. 
Consequentiy,  full  implementation  of 
the  Order  was  delayed  until  the 
enactment  of  such  technical 
amendment. 

The  Lime  Research,  Promotion,  and 
Consumer  Information  Improvement 
Act  (1993  Act)  (Pub.  L.  103-194,  Dec. 
14,  1993)  contained  the  necessary 
technical  amendment  to  properly  cover 
the  regulated  commodity.  The  1993  Act 
also  provided  for  increasing  the 
exemption  level  from  less  than  35,000 
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pounds  annually  to  less  than  200,000; 
terminating  the  initio  Board;  changing 
the  size  and  compodltion  of  the  Board; 
and  delaying  the  initial  referendum 
date. 

A  proposed  rule  vias  published  in  the 
April  7, 1994.  issue  bf  the  Federal 
Ragister  (58  FR  344^)  inviting 
comments  on  amending  the  Order  to 
reflect  the  provisionis  of  the  1993  Act.  A 
final  rule  was  published  in  the  February 
8, 1995,  issue  of  thejFaderal  Register 
(60  FR  7435).  { 

In  March  1995,  asia  result  of 
terminating  the  initial  Board  under  the 
1993  Act,  Uie  Department  conducted 
nomination  meetings  to  nominate  lime 
producers  and  imp^ers  for 
appointment  to  the  pew  Board.  The 
Board  monbers  weife  appointed  by  the 
Secretary  in  June  1995  and  the  newly 
constituted  Board  met  at  the  Department 
in  Washington.  D.C.  in  August  1995.  At 
this  meeting,  amid  concern  over  the 
changing  character  4>f  the  lime  industry, 
the  Board  voted  that  a  referendum  be 
ccmducted  before  thle  Order  is  fully 
implemented  to  determine  industry 
support. 

Smce  the  enactment  of  the  1990  Act, 
the  character  of  the  lime  industry  has 
significantly  changed.  As  a  result  of  the 
extensive  damage  td  lime  orchards  in 
Florida  by  Hurricane  Andrew  in  August 
1992,  domestic  production  has 
plummeted  and  the  volxune  of  imports 
has  increased  dramatically.  Domestic 
production  is  not  expected  to  reach  pre- 
Hurricane  Andrew  )evels  for  several 
more  years  becauseiFlorida  accoimted 
for  a  majority  of  domestic  production. 
Imports  currently  represent  roughly  94 
percent  of  lime  ^^ments  in  the  United 
States. 

In  response  to  th^  Board's  vote,  an 
interim  final  rule  with  request  for 
comments  containing  a  referendum 
order  and  procedures  was  published  in 
the  October  11, 1996,  issue  of  the 
Federal  Register  (60  FR  52835).  No 
comments  were  received. 

A  representative  period  from 
September  1, 1994,ithrough  August  31, 
1995,  was  established  to  determine 
vtiter  eligibility  in  the  referendiun. 
Persons  who  produced,  produced  and 
handled,  or  imported  200,000  more' 
pounds  of  limes  for  the  fresh  market 
during  this  period  were  eligible  to  vote. 
A  voting  period  frotn  November  1, 1995, 
through  November  15, 1995,  was 
established  to  allow  eligible  persons  an 
opportimity  to  vote. 

Ccmtinuance  of  the  Order  was  fevored 
by  only  28  percent  jof  the  producers, 
producer-handlersj  and  importers 
casting  valid  ballot^  in  the  referendum. 
Thus,  it  is  foimd  and  determined  that  a 
majority  of  persona  casting  valid  ballots 


Federal  Register  /  Vol.  60,  No.  242  /  Monday.  December  18,  1995  /  Rules  and  Regulations 


85021 


in  the  referendum  do  not  fevor 
continuance  of  the  Order.  Accordingly, 
it  is  found  and  determined  that  the 
Order  does  not  tend  to  effectuate  the 
declared  policy  of  the  Act.  For  these 
reasons,  in  accordance  with  the 
provisions  of  the  Act,  this  action  will 
terminate  7  CFR 1212  in  its  entirety. 

It  is  also  found  and  determined  that 
good  .cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  A  continiiance  referendum 
was  conducted  in  November  1995  and 
a  majority  of  persons  voting  in  the 
refisrendum  did  not  fevor  continuance  of 
the  Order;  (2)  it  has  been  determined 
that  the  Order  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act; 
and  (3)  no  useful  purpose  would  be 
served  in  delaying  the  effective  date  of 
the  termination  order. 

Termination  Order 

It  is,  therefore,  ordered.  That  7  CFR 
part  1212  is  hereby  terminated  effective 
on  December  18, 1995. 

List  irf  Subjects  in  7  CFR  Part  1212 

Administrative  practice  and 
procediu^,  Advertising,  Limes. 
Marketing  agreements,  Reporting  and 
recordkeeping  requirements. 

PART  1212— {REMOVED] 

For  the  reasons  set  forth  in  the 
preamble,  and  imder  the  authority  of  7 
U.S.C.  6201-6212,  7  CFR  Part  1212  is 
removed. 

Dated:  December  12, 1995, 
Lmi  Hatamiya, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

[FR  Doc  9&-30871  Filed  12-15-95;  8:45  am] 
BIUMQ  CODE  3410-M-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[At^Mce  Docket  No.  95-AWP-29] 

Amendment  of  Class  E  Airspace; 
BUIihead  City.  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

AonON:  Final  rule. 

—I 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Bullhead  City,  AZ. 
Additional  controlled  airspace  is 
required  for  aircraft  executing 
instnunent  approach  procedures  at 
Laughlin/Bullhead  International 
Airport.  The  intended  effect  of  this 


action  is  to  provide  adequate  controlled 

airspace  for  Instrument  Flight  Rules 

(IFR)  operations  at  Laughlin/Bullhead 

International  Airport,  Bullhead  City. 

AZ. 

feFECnVE  date:  0901  LTTC  February  29, 

1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Speer.  Airspace  Specialist,  System 

Management  Branch,  AWP-530,  Air 

Traffic  Division,  Western-Pacific 

Region,  Federal  Aviation 

Administration,  15000  Aviation 

Boulevard,  Lawndale,  California,  90261. 

telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  20. 1995,  the  FAA 

proposed  to  amend  part  71  of  the 

Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  E 
airspace  area  at  Bullhead  City,  AZ  (60 
FR  54205). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Class  E 
airspace  designations  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9C. 
dated  August  17. 1995.  and  effiective 
September  16. 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  pari  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
pari  71)  amends  the  Class  E  airspace 
area  at  Bullhead  City,  AZ.  The  intended 
effect  of  this  action  is  to  provide 
adequate  Class  E  Airspace  for  aircraft 
executing  the  Standard  Instrument 
Approach  Procedure  at  Laughlin/  '■  • 

Bullhead  International  Airport. 
Bullhead  Qty,  AZ. 

The  FAA  has  determinedthat  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affact  air 
traffic  procediuBS  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendmmt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  .71  as  follows: 

PART71-{AMENDE0] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995.  and  effective 
September  16. 1995.  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPCAES  Bullhead  City.  AZ    [Revised] 

Laughlin/Bullhead  International  Airport,  AZ 

(lat.  35»09'27"N.  long.  114''33'34"  W) 
Needles  VORTAC.  CA 
(lat.  34''45'58"N,  long,  114«'28'27"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Laughlin/Bullhead  International 
Airport  and  within  3  miles  each  side  of  the 
Needle  VORTAC  350°  radial  extending  from 
the  6-miles  radius  to  10  miles  south  of  the 
Laughlin/Bullhead  International  Airport. 
That  airspace  extending  upward  from  1,200 
feet  above  the  surface  within  the  area 
boimded  by  a  line  beginning  a  lat.  34''55'00" 
N,  long.  114»36'00"  W;  to  lat.  35''07'00"  N, 
long.  IIS'WOO"  W;  to  lat  35"'16'00"  N,  long, 
IIS'ICOO"  W;  to  lat.  35''30'00"  N,  long. 
114°47'00"  W,  thence  to  the  point  of 
l>eginning. 
***** 

Issued  in  Los  Angeles,  California,  on 
December  1, 1995. 

James  H.  Snow. 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  95-30692  Filed  12-15-95;  8:45  am) 
saiMQ  cooc  4»ia-13-M 


DEPARTMENT  OF  EDUCATION 
Office  of  Postsecondary  Education 
34CFRPart682 


Federal  Family  Education  Loan 
Program  eligible  borrowers 

CFh  Correction 

In  Title  34  of  the  Code  of  Federal 
Regulations,  part  400  to  end.  revised  as 
of  July  1, 1995,  on  page  680,  second 
coliunn,  the  text  designated  as  §  682.201 
(a)(8)  is  correctly  designated  as 
§  682.201  (b)(8)  and  should  appear  on 
page  681,  in  the  second  column  before 
paragraph  (c). 

BILLING  COOE  ISOS-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-174;  RM-8263] 

Radio  Broadcasting  Services; 
Owensvilie  and  Versailles,  MO 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  236C3  for  Channel  236A  at 
Versailles,  Missouri,  and  modifies  the 
license  for  Station  KLGS(FKf),  in 
response  to  a  petition  filed  by  Twin 
Lakes  Communications,  Inc.  See  58  FR 
35421,  July  1, 1993.  The  coordinates  for 
Channel  236C3  at  Versailles  are  38-23- 
27  and  92-38-06.  We  shall  also  make  an 
editorial  change  in  the  FM  Table  of 
Allotments  for  Owensvilie,  Missouri, 
deleting  Channel  237C2  and  adding 
Channel  23  7 A  in  accordance  with  Uie 
Commission's  Rules.  See  letter  dated 
March  17, 1995,  from  the  Chief,  Audio 
Services  Division,  cancelling  the 
construction  permit  for  Station 
KLZE(FM),  Channel  237C2.  Public 
notice  of  this  action  was  given  on  March 
29, 1995.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  January  25, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No. -93-174, 
adopted  November  30, 1995,  and 
released  December  11, 1995.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 


Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW..  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  2100  M  Street.  NW.,  Suite  140, 
Washington.  DC.  20037.  (202)  857-3800. 

List  (rf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED) 

1.  The  authority  citation  for  pari  73 
continues  to  read  as  follows: 

AuduMity:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

173.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  237C2  and  adding 
Qiannel  23  7 A  at  Owensvilie  and  by 
removing  Channel  236A  and  adding 
Channel  236C3  at  Versailles. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Docs.  95-30616  Filed  12-15-95;  8:45  am) 

BtLUNQ  COOE  t712-«1-F 


47  CFR  Part  73 

[MM  Dodcet  No.  94-78;  RM-8472;  RM-8S25] 

Radio  Broadcasting  Services; 
Cloverdaie,  Montgomeiy  and  Warrior, 
AL 

AGENCY:  Federal  Communications 

Conmiission. 

ACTION:  Final  rule. 

SUMMARY:  This  dociiment  dismisses  a 
petition  for  rule  making  to  Channel 
254A  to  Cloverdaie,  Alabama,  as  that 
locality's  first  local  aural  transmission 
service  as  requested  by  Pulaski 
Broadcasting,  Inc.  (RM-8472).  The 
proposal  is  dismissed  based  upon  the 
failure  of  the  petitioner  or  any  other 
interested  party  to  demonstrate  that 
Cloverdaie  constitutes  a  bona  fide 
community  for  purposes  of  Section 
307(b)  of  the  Communications  Act  for 
allotment  objectives.  See  59  FR  36735, 
July  19, 1994.  Additionally,  in  response 
to  a  mutually  exclusive  joint 
counterproposal,  this  dociunent 
substitutes  Channel  254C1  for  Channel 
254C3  at  Warrior,  Alabama,  and 
modifies  the  license  of  North  Jefferson 
Broadcasting  Company,  Inc.  for  Station 
WLBI(FM).  Further,  to  accommodate  the 


UMI 
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Warrior  allotment.  Channel  255C1  is 
substituted  for  Chaitnel  255C  at 
Montgomery,  Alabama,  and  the  license 
of  Deep  South  Broadcasting  Company, 
Inc.  for  Station  WBAM-FM  is  modified 
accordingly  (RM-8925). 

Coordinates  used  jfor  Channel  2S4C1 
at  Warrior,  Alabam4.  are  33-44-30  and 
86-48-30.  Coordin^es  used  for  Channel 
255C1  at  Montgomery.  Alabama,  are  32- 
14-45  and  86-07-30-  With  this  action, 
the  proceeding  is  terminated. 
EFFECTIVE  DATE:  Jan«ary  25, 1996. 
FOR  FURTHER  INFORftlATION  COMTACT: 
Nancy  Joyner,  Mass,Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conimission's  Report 
and  Order.  MM  Dodket  No.  94-78, 
adopted  November  ^0, 1995,  and 


UMI 


released  December  11, 1995.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW.,  Washington,  DC. 
The  cmnplete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
hic,  (202)  857-3800,  located  at  1919  M 
Street,  NW.,  Room  246,  or  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART73-{AMEN0ED| 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aulhortty:  S«cs.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

f73J202    [Amandedl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  255C  and  adding 
Qiannel  255C1  at  Montgomery;  and  by 
removing  Channel  254C3  and  adding 
Channel  254C1  at  Warrior. 

Federal  Communications  Commission. 

John  A-  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  9&-30614  Piled  12-15-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marlceting  Service 

7  CFR  Parts  1005, 1011,  and  1046 
[Docket  No.  AO-388-nA8et  al.;  DA-04-12] 

Milk  In  the  Carolina,  Tennessee  Valley, 
and  LouisvlUe-LexIngton-Evansville 
Marlteting  Areas;  Decision  on 
Proposed  Amendments  to  Marketing 
Agreements  and  to  Orders 

AGENCY:  Agricultiiral  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 


7 
CFR 
part 

Marketing  area 

AONos. 

1005 
1011 
1046 

Carolina 

Tennessee  Valley  ... 
Louisville-Lexington- 
Evansville. 

AO-388-A8 

AO-251-A39 

AO-123-A66 

SUMMARY:  This  final  decision  proposes 
to  amend  the  pooling  standards  of  the 
Tennessee  Valley  and  Carolina  orders; 
modifies  the  marketing  areas  of  the 
Teimessee  Valley  and  Louisville- 
Lexington-Evansville  orders;  changes 
the  location  adjustment  under  the 
Carolina  order  for  plants  located  in  the 
Middle  Atlantic  marketing  area;  and 
changes  the  base-paying  months.imder 
the  Carolina  order.  The  decision  is 
based  upon  industry  proposals 
presented  at  a  public  hearing  in 
Charlotte,  North  Carolina,  on  January  4, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Bruich,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUFPLEMENTARY  WFORMATKM:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U^C  601-612)  requires  the  Agency  to 


examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amended  orders  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

These  proposed  amendments  have 
been  reviewed  under  Executive  Order 
12778,  Civil  Justice  Reform.  This  rule  is 
not  intended  to  have  a  retroactive  effect. 
If  adopted,  this  proposed  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
coimection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  documents  in  this  proceeding; 

Notice  of  Hearing:  Issued  November 
21, 1994;  published  November  25, 1994 
(59  FR  60574). 

Recomm^ded  Decision:  Issued 
August  17, 1995;  published  August  24, 
1995  (60  FR  43986). 

Prriimiaary  Statameat 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreements  and  the  orders  regulating  the 
hwnHling  of  milk  in  the  Carolina. 
Teimessee  Valley,  and  Louisville- 
Lexington-Evansville  marieeting  areas. 
The  hearing  was  held  pursuant  to  the 
provisions  of  the  Agriciiltural  Marketing 
Agreranent  Act  of  1937,  as  amended  (7 


U.S.C.  601-674),  and  the  applicable 
rules  of  practice  (7  CFR  Part  900),  at 
Charlotte,  North  Carolina,  on  January  4, 
1995.  Notice  of  such  hearing  was  issued 
on  November  21,  1994,  and  published 
November  25,  1994  (59  FR  60574). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  on  August 
17, 1995,  issued  a  recommended 
decision  containing  notice  of  the 
opportimity  to  file  written  exceptions 
thereto.  Two  comments  were  received 
in  response  to  the  notice,  both  of  which 
fully  support  the  findings  and 
conclusions  of  the  recommended 
decision. 

The  material  issues,  findings  and        , 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  with  no 
material  modifications. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Marketing  area  modifications  to  the 
Tennessee  Valley  and  Louisville- 
Lexington-Evansville  orders; 

2.  Where  to  regulate  a  distributing 
plant  that  meets  the  pooling  standards 
of  more  than  one  order; 

3.  Supply  plant  pooling  standards 
imder  the  Tennessee  Valley  order, 

4.  Distributing  plant  pooling 
standards  under  the  Carolina  order; 

5.  Location  adjustments  under  the 
Carolina  order;  and 

6.  Base-paying  months  under  the 
Carolina  order. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Marketing  Area  Modifications  to  the 
Tennessee  Valley  (Order  11)  and 
Louisville-Lexington-Evansville  (Order 
46)  Orders 

Six  now-unregulated  Kentucky 
coimties  between  the  Order  11  and 
Order  46  marketing  areas  should  be 
added  to  the  Order  11  marketing  area 
and  one  county  that  is  now  part  of  the 
Order  46  marketing  area  should  be 
removed  and  added  to  the  Order  11 
maiiweting  area. 

A  spokesman  for  Southern  Belle  Dairy 
Company,  Inc.,  testified  that  the  six 
unregulated  counties — Clay,  Jackson, 
Laurel,  McCreary,  Owsley,  and 
Rockcastle — and  the  one  Order  46 
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county — Pulaski — a|e  in  an  area  that  is 
closely  associated  wjith  the  Tennessee 
Valley  marketing  ar#a.  He  pointed  out, 
for  example,  that  two  Order  11  pool 
plants— me  Flav-O-Rich  plant  at 
London  and  the  Soitthem  Belle  plant  at 
Somerset — are  in  Laurel  and  Pulaski 
Counties,  respectiv^y. 

The  wimess  indicated  that  Southern 
Belle  had  sales  in  e^ch  of  the  coimties 
proposed  to  be  added  to  the  marketing 
area.  He  also  introduced  data  showing 
that  79  percent  of  tfaje  fluid  milk  sales  in 
the  seven-coimty  Bit&  came  from  the 
Southern  Belle  and  Flav-O-Rich  plants. 
He  said  that  a  ma)ority  of  the  sales  in 
Pulaski  County  alsojcame  from  Order  11 
plants. 

Thwe  was  no  opposition  to  this 
proposal  either  at  the  hearing  or  in  post- 
hearing  briefs.         { 

The  six  now-imre|;ulated  Kentucky 
counties  should  be  $dded  to  the  Order 
11  marketing  area  and  Pulaski  County 
should  be  removed  from  the  Order  46 
marketing  area  and  added  to  the  Order 
11  mariceting  area.  This  seven-coimty 
area  is  closely  associated  with  the 
Tennessee  Valley  market  and  its 
addition  to  the  Order  11  marketmg  area, 
in  conjimction  withithe  pooUng 
standards  adopted  in  this  decision,  will 
add  regulatory  stability  for  the  plants 
with  sales  m  this  ar^.  There  are  no 
plants  in  this  seven-icounty  area  other 
than  the  Southern  Belle  and  Flav-O- 
Ridi  plants  and  none  outside  of  this 
area  that  wouM  become  regulated  as  a 
result  of  the  addition  of  this  territory  to 
the  Tennessee  Valle(y  marketmg  area. 

A  conforming  ch«]ge  should  be  made 
m  $  1011.52(a)(3)  to  include  the 
counties  of  Jackson.  Owsley,  and 
Rockcasde  with  the  other  Kentucky 
counties  now  included  in  the  minus  32- 
cent  location  adjxistment  zone.  Although 
there  are  no  plants  located  in  these  three 
counties,  should  a  i^lant  be  built  there 
the  appropriate  location  adjustment 
should  be  ramus  321  cents,  die  same 
location  adjustment  that  is  applicable  in 
the  neighboring  counties  of  Laurel, 
Pulaski.  Clay,  and  Breathitt. 

2.  When  To  ReguJ^e  a  Distributing 
Plant  Tkat  Meets  th^  PooUng  Standards 
ofhtore  Than  One  Order 

Tbe  pooling  standards  of  the 
TenaMsaee  Valley  aftd  Carohna  orders 
should  be  modifiedjto  fully  regulate  a 
diatribating  plant  tlUt  is  located  within 
their  respective  matketing  areas  and  that 
■eets  tlM  pooling  standards  oL 
§§  1011.7(a)  or  ie09.7(a),  respectively, 
even  if  the  plant  meets  the  pooling 
standards  of  anotho-  order  and  has  more 
route  disposition  in  such  other  order's 
mariwting  area. 


These  amendments  will  allow  a 
distiibutmg  plant  at  Kingsport, 
Tennessee,  that  is  located  within  the 
Tennessee  Valley  marketing  area  and 
that  meets  all  of  the  pooling  standards 
of  the  Tennessee  Valley  order  to  be 
regulated  under  that  order  rather  than 
imder  the  Carolina  order,  despite  the 
plant's  havmg  greater  sales  in  the 
CaroUna  marketing  area.  Similarly,  they 
will  allow  a  distributing  plant  located  at 
Somerset,  Kentucky — wlich,  as 
recommended  under  Issue  No.  1,  would 
be  part  of  the  Order  11  marketing  area — 
to  be  regulated  under  Order  11  even  if 
the  plant  should  develop  greater  sales  in 
the  meu-keting  area  of  Order  46  or  some 
other  order's  marketing  area.  Finally, 
the  ameudments  will  permit  a  plant 
located  at  Greenville,  South  Carolina  (in 
the  Order  5  mariceting  area),  to  be 
regulated  under  Order  5  even  if  the 
plant  has  more  sales  in  the  Southeast 
marketmg  area  (Order  7). 

These  amendments  and  the  proposals 
which  prompted  them  stem  from 
various  pricing  problems  under  these 
orders  that  have  come  about  for  a 
variety  of  reasons,  including  the  fiact 
that  the  marketmg  areas  may  not  have 
grown  as  fast  as  handlers'  distribution 
areas.  The  pricing  problems  identified 
on  the  record  of  this  proceeding  relate 
to  Land-O-Sun  Dairies.  Inc.,  at 
Kmgsport,  Tennessee;  Southern  Belle 
Dairy  Company  at  Somerset,  Kentucky; 
and  Superbrand  Dairy  Products,  Inc..  at 
Greenville,  South  Carolina. 

Land-O-Sun  Dairies,  Inc.,  operates  a 
plant  at  Kingsport,  Tennessee,  which  is 
in  the  Tennessee  Valley  marketing  area. 
Because  of  this  plant's  greater  route 
disposition  in  the  Carolina  marketing 
area,  it  has  been  regulated  under  that 
order.  During  the  past  three  years 
Oanuary  1992-November  1994),  the 
blend  price  at  Kingsport  under  Order  5 
has  averaged  14  cents  below  the  blend 
price  at  that  location  under  Order  11.  bi 
some  months,  the  diifsrence  has  been  as 
high  as  32  cents.  Although  the  Class  I 
price  at  Kingsport  is  identical  imder 
both  of  these  orders,  the  Tennessee 
Valley  order's  higher  Class  I 
utilization — e.g.,  82.03  percent  kat  Order 
11  compared  to  77.96  perceift  for  Order 
5  during  the  first  10  months  of  1994 — 
has  led  to  a  higher  bland  price  under 
that  order  at  Kmgsport  during  nearly 
every  month  for  the  past  three  years. 

A  spokesman  im  Land-O-Sun  testified 
that  the  Kiogapoit  plant  handles 
approximately  12  miltion  poimda  of 
milk  pm  mtmth  and  that  about  ene-tkird 
of  its  Class  I  sales  are  distributed  on 
routes  within  the  Tennessee  Valley 
marketing  area  and  the  remaining  two- 
thirds  within  the  Carolina  mail:eting 
area. 


The  witness  testified  that  Land-O-Sim 
purchases  its  raw  milk  supply  from  140 
dairy  farmers  located  in  northeast 
Tennessee  and  southwest  Virginia 
within  100  miles  of  the  Kingsport  plant. 
He  noted  that  this  area  is  also  the 
supply  area  for  other  Order  11  pool 
plants.  As  a  result,  he  said,  any  blend 
price  difference  to  producers  in  this 
common  supply  area  leads  to  market 
instability.  Because  the  Order  11  blend 
price  is  higher  than  the  Order  5  blend 
price,  he  stated,  Land-O-Sun  is  forced  to 
pay  over-order  prices  to  retain  its 
producers.  He  indicated  that  Land-O- 
Sun  could  not  consistently  pay  these 
higher  prices  and  remain  a  viable 
business  entity. 

Southern  Belle  Dairy  at  Somerset, 
Kentucky,  has  been  regulated  imder 
Order  11  since  1989.  In  recent  years,  the 
plant  has  had  nearly  equal  sales  in  the 
Order  46  and  Order  11  marketing  areas. 
If  regulation  of  the  plant  had  shifted  to 
Order  46,  the  applicable  Class  I 
differential  price  would  be  19  cents 
lower  than  under  Order  11  (i.e.,  $2.26 
compared  to  $2.45),  but  the  blend  price 
difference  would  be  even  more 
substantial.  For  example,  in  the  past  35 
months  (January  1992-November  1994), 
the  Order  46  blend  price  averaged  30 
cents  below  the  Order  11  blend  price  at 
Somerset.  In  some  months  during  this 
period,  the  difference  in  blend  prices 
was  as  much  as  67  cents. 

At  the  hearing,  a  Southern  Belle 
spokesman  testified  that  the  handler 
sought  the  marketing  stability  that 
would  be  provided  by  regulating  the 
plant  under  Order  11  based  upon  its 
location  within  the  Order  11  marketing 
area.  The  spokesman  stated  that 
Southern  Belle  would  experience 
procurement  problems  if  it  could  only 
pay  its  producers  the  Order  46  blend 
price  in  competition  with  Order  11 
handlers — such  as  the  Flav-O-Rich  plant 
at  London,  Kentucky,  37  miles  eiast  of 
Somerset — which  also  procure  milk 
from  the  same  supply  area.  He  also  cited 
the  mariceting  in^id>ility  that  woidd 
result  from  the  plant  shifting  back  and 
forth  between  the  two  orders, 
particulariy  in  view  of  the  differing  base 
and  excess  payment  plans  to  producers 
in  each  of  these  orders. 

Superbrand  Dairy  Products  at 
Greenville,  South  Carolina,  has  been 
regulated  luder  the  Georgia  order  since 
May  1992  despite  the  fact  that  it  is 
located  within  the  marketing  area  of  the 
Carolina  order  and  Bieets  the  pooUng 
standards  of  that  order. 

A  spokefluan  for  Mid- America 
Dairymen,  inc.  (Md-Am),  niduch  has  a 
full  supply  contract  with  the 
Superbrand  plant,  testified  that  the 
Carolina  order  should  be  amended  to 


provide  the  same  typ>e  of  pooling 
standard  that  has  beisn  proposed  for  the 
Teimessee  Valley  order  and  that  was 
incorporated  in  the  Department's 
recommended  [and  final]  decisions  for 
the  new  Southeast  order.  ^  Inclusion  of 
this  provision  in  each  of  these  orders 
will  provide  regulatory  compatibility 
throughout  the  Southeast,  he  said. 

The  witness  stated  that  the  Mid-Am 
proposal  would  return  the  Superbrand 
plant  to  its  former  status  as  a  pool  plant 
under  Order  5.  In  terms  of  its  sales  and 
procurement  pattern,  the  plant  is  more 
closely  associated  with  the  Carolina 
market,  he  added. 

The  Mid-Am  spokesman  testified  that 
the  proposed  change  in  pooling 
standards  is  a  departure  from  the 
traditional  method  of  determining 
where  a  distributing  plant  should  be 
regulated  when  it  meets  the  pooling 
standards  of  more  than  one  order.  The 
traditional  method,  he  explained, 
regulated  a  plant  wherever  it  had  the 
most  sales.  He  said  that  the  principle 
behind  that  practice  was  to  insme  that 
all  handlers  having  sales  in  an  order 
area  were  si^ject  to  the  same  regulatory 
provisions  as  their  competition. 
However,  he  added,  widi  the  advent  of 
large  processing  plants  with  sales 
distribution  over  wide  geographic  areas, 
the  traditional  method  of  pooling 
distributing  plants  has  become  obsolete. 

There  was  no  opposition  to  this 
proposal  either  at  the  hearing  or  in  post- 
hearing  briefs. 

For  the  most  part.  Federal  milk  ordere 
have  traditionally  regulated  plants 
according  to  where  they  had  the  most 
sales.  The  reasoning  behind  that  policy 
has  been  to  ensure  that  all  handlers 
having  sales  in  a  Federal  order 
marketing  area  were  subject  to  the  same 
minimum  prices  (adjusted  for  plant 
location)  and  other  regulatory 
provisions  as  their  competition.  When 
these  provisions  were  first  incorporated 
in  orders,  markets  were  primarily  local 
in  natiue.  At  any  given  location,  it  was 
common  for  Class  I  prices  to  differ 
among  orders,  and  it  was  common  for 
each  order  to  have  a  unique  set  of 
provisions. 

Most  of  the  provisions  in  Federal  milk 
orders  today  are  standardized.  For 
example,  all  orders  have  uniform 
classification  and  allocation  provisions. 
Similarly,  most  Federal  order  Class  I 
prices  are  properly  aligned.  As  noted 
above,  for  example,  the  Class  I  price  at 
Kingsport,  Tennessee,  is  the  same 
whether  Land-O-Sun's  plant  is  regulated 
under  Order  5  or  Order  11;  the  Southern 
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>  Official  notice  is  taken  of  the  final  decision  for 
the  Southeast  order  issued  on  May  3, 1995  (60  FR 
25014). 


Belle  plant  at  Somerset,  Kentucky, 
would  be  subject  to  a  higher  Class  I 
price  under  Order  11  than  would  apply 
at  the  plant  under  Order  46;  and  the 
Superbrand  plant  at  Greenville  would 
be  subject  to  the  same  Class  I  price 
whether  it  was  regulated  imder  Order  5 
or  Order  7. 

Consequently,  it  must  be  concluded 
that  the  competitive  equity  that  was, 
and  continues  to  be.  sought  by  having 
competing  handlers  subject  to  the  same 
rules  and  Class  I  prices  can  be  achieved 
in  these  marketing  areas  by  pooling 
distributing  plants  under  the  orders 
applicable  to  the  marketing  areas  m 
which  the  plants  are  located. 
Specifically,  the  pooling  standards  of 
the  Tennessee  Valley  and  Carolina 
ordera  should  be  amended  to  fully 
regulate  all  distributing  plants  that  meet 
the  orders'  pooling  standards  and  that 
are  located  vnthin  their  respective 
marketing  areas. 

Under  me  provisions  adopted  here  for 
the  Carolina  and  Tennessee  Valley 
orders,  a  plant  that  qualifies  as  a  pool 
distributing  plant  and  which  is  located 
within  the  marketing  area  will  be 
regulated  under  the  order  applicable  to 
that  marketing  area  even  if  it  meets  the 
pooling  standards  of  another  order  and 
has  greater  sales  in  such  other  order's 
marketing  area.  The  nearby  Southeast 
order,  Louisville-Lexington-Evansville 
order,  and  Upper  Florida  order  contain 
provisions  (§§  1007.7(g)(4),  1046.7(e)(3), 
and  1006.7(d)(3),  respectively)  that 
conform  to  the  proposed  provisions  by 
yielding  regulation  of  such  plants  to  the 
other  order. 

Orders  5  and  11  also  should  be 
modified  to  recognize  another  order's 
primacy  to  regulate  a  plant  that  meets 
such  other  order's  pooling  standards 
and  that  is  within  the  other  order's 
marketing  area.  This  is  accomplished  in 
§§  1005.7(e)(3)  and  1011.7(e)(3). 

A  clarifyhig  change  should  also  be 
made  to  §§  1005.7(e)(5)  and  1011.7(e)(5). 
At  present,  these  paragraphs,  which  are 
designated  as  §§  1005.7(d)(4)  and 
1011.7(d)(4),  state  that  "the  term  pool 
plant  shall  not  apply  to  a  plant  qualified 
pureuant  to  paragraph  (b)  of  this  section 
which  also  meets  the  pooling 
requirements  for  the  month  under 
another  Federal  order."  A  problem 
could  arise  with  this  language  because 
during  certain  months  of  the  year  a 
supply  plant  may  qualify  as  a  pool  plant 
by  ^pping  less  than  50  percent  of  its 
receipts  to  distributing  plants.  For 
example,  if  a  supply  plant  shipped  40 
percent  of  its  receipts  to  pool 
distributing  plants  under  Order  5  and  40 
percent  of  its  receipts  to  distributing 
plants  under  Order  11,  both  orders, 
pursuant  to  the  language  quoted  above. 


would  yield  regulation  of  the  plant  to 
the  other  order,  leaving  the  plant  in  a 
state  of  regulatory  limbo.  To  prevent 
this  unlikely  event  from  occurring,  the 
paragraph  should  be  modified  to  read: 
"The  term  pool  plant  shall  not  apply  to 
a  plant  qualified  pursuant  to  paragraph 
(b)  of  this  section  if  the  plant  has 
automatic  pooling  status  under  another 
Federal  order  or  if  the  plant  meets  the 
pooling  requirements  of  another  Federal 
order  during  the  month  and  makes 
greater  qualifying  shipments  to  plants 
regulated  under  such  other  order  than  to 
plants  regulated  under  this  order." 

3.  Supply  Plant  Pooling  Standards 
Under  the  Tennessee  Valley  Order 

The  supply  plant  pooling  provisions 
for  the  Tennessee  Valley  order  should 
be  amended  to  provide  automatic 
pooling  status  for  a  supply  plant  whidi 
met  the  order's  shipping  standards 
during  the  preceding  months  of  Jidy 
through  February. 

Armour  Food  Ingredients  Company 
(Armour)  proposed  the  change  in 
supply  plant  pooling  standards.  A 
spokesman  for  Armour  testified  that  the 
company  0{>erates  a  supply  plant  at 
Springfield,  Kentucky,  that  has  been  a 
pool  plant  under  Order  11  since  August 
1992.  He  said  that  the  facility  is  a  "dual 
Grade  A/Grade  B  plant."  The  Grade  A 
part  of  the  plant  is  used  to  assemble 
Grade  A  milk  from  producers'  farms  for 
transshipment  to  pool  distributing 
plants,  while  the  Grade  B  facility  is  used 
to  process  surplus  milk  into  Class  III 
products,  he  explained. 

The  witness  testified  that  Order  11 
now  requires  Armour  to  ship  milk  to 
distributing  plants  every  month  of  the 
year.  However,  much  less  milk  is 
needed  from  Armour  during  the  spring 
than  during  the  other  months  of  the 
year,  he  said.  Consequently,  he 
concluded,  Armour  and  its  distributing 
plant  customers  are  incurring  receiving 
and  hauling  costs  for  no  other  purpose 
than  to  satisfy  the  order's  shipping 
requirements. 

The  witness  introduced  an  exhibit 
which  showed  that  from  August  1992 
through  October  1994  Armour  shipped 
a  monthly  average  of  71  percent  of  its 
receipts  to  pool  distributing  plants.  The 
exhibit  also  showed  that  when 
shipments  of  surplus  milk  from  these 
same  pool  distributing  plants  to  Armour 
were  subtracted  from  the  receipts  from 
Armour,  the  distributing  plants,  on 
average,  kept  34  percent  of  the  milk  that 
was  sent  to  them. 

There  was  no  opposition  to  this 
proposal  either  at  the  hearing  or  in  post- 
hearing  briefe. 

The  provision  proposed  by  Armour  is 
included  in  many  Federal  milk  orders 
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because  of  the  seesoital  variation  in  milk 
productioD.  This  variation  is  also 
evident  in  the  Tame|Bsee  Valley  maricet. 
In  1993,  the  average  daily  production 
per  producer  in  this  tnaricet  was  2,220 
pounds.  However,  thM  daily  average 
reached  a  low  of  1 ,941  poimds  during 
the  month  of  July  and  peaked  at  2,481 
pounds  during  May.  As  a  group,  the 
months  of  March  through  June  had  a 
daily  average  of  2,375  pounds, 
compared  to  2.149  pounds  during  the 
months  of  July  through  February. 

There  is  no  merit  in  requiring  supply 
plants  to  receive,  relead,  and  ship  milk 
to  distributing  plants  if  the  milk  is  not 
needed  or  if  closer  mtilk  is  available 
directly  from  producers'  farms.  In 
addition  to  the  statistics  suggesting  that 
supply  plant  ^pmebts  during  the 
months  of  March  through  Jime  are 
unnecessary,  the  lack  of  any 
contradictory  testimony  from  Otdet  11 
distributing  plant  operators  mtist  be 
interpreted  as  concurrence  with  the 
view  that  supply  plant  shipments  are 
simply  not  needed  during  the  months  of 
March  through  June.  In  view  of  this 
evidence,  the  proposBl  should  be 
adopted.  , 

Secticm  1011.7(b)(i)  of  the  Tennessee 
Valley  order,  as  propiosed  to  be 
amended  here,  also  should  be  modified 
to  clarify  what  would  happen  if  a 
shipping  requirement  were  instituted 
during  the  months  of  March  through 
June  pursuant  to  §  1011.7(b)(4).  First,  it 
should  be  understood  that  a  new  supply 
plant  or  one  that  did  not  meet  the 
order's  shipping  requirements  during 
the  months  of  July  through  February 
would  be  subject  to  tibe  40  percent 
supply  plant  shipping  requirement  now 
in  the  order. 

If  the  market  is  shirt  of  milk  dining 
the  "free-ride"  montbs  of  March 
through  June  and  the  market 
administrator  detennines  that  additional 
milk  is  needed  from  pool  supply  plants 
pursuant  to  §  1011.7(b)(4),  any  increase 
in  shipping  percentage  would  be  added 
to  the  percentage  th^t  is  then  applicable 
to  the  plant.  For  instance,  if  the  market 
administrator  detenaines  that  a  10- 
percentage  point  inctease  in  shipments 
is  needed,  a  plant  that  would  have  had 
to  ship  40  percent  of  its  receipts  would 
be  required  to  ship  90  percent. 
However,  a  plant  in  *'free-ride"  statiis, 
which  normally  woitld  not  have  had  to 
make  any  shipments,  would  have  to 
ship  10  percent.  Th4  market 
administrator's  ability  to  require 
additional  milk  from  supply  plants, 
even  during  the  &ee*ride  period  of 
March  throu^  Juae,  will  help  to  ensiu« 
that  the  market  has  adequate  supplies  of 
milk  for  fluid  use  during  all  months  of 
the  year. 
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At  the  present  time,  §§  100S.7(b)  and 
1011.7(b)  of  the  Carolina  and  Tennessee 
Valley  ordere.  respectively,  authorize 
the  Director  of  the  Dairy  Division  to 
adjust  supply  plant  shipping  standards 
to  obtain  needed  shipments  of  milk  or 
to  prevent  uneconomic  shipments.  This 
provision  was  not  an  issue  at  the 
hearing.  However,  in  conjunctitm  Mdth 
the  other  changes  in  pooling  provisions 
that  were  adopted,  the  recommended 
decision  stated  that  authority  to  adjust 
supply  plant  shipping  standards  should 
be  given  to  the  market  administrator  of 
Ordera  5  and  11.  Although  interested 
parties  were  invited  to  comment  on  this, 
as  on  other  recommendations,  no 
comments  were  received  in  opposition 
to  this  suggestion. 

With  aUof  the  marketing  information 
immediately  available  to  him  or  her,  the 
mariiet  administrator  is  in  an  ideal 
position  to  sense  the  changing  needs  of 
the  market  and  to  obtain  industry  views 
conceming.the  desirability  of  adjusting 
supply  plant  shipping  requirements.  As 
a  result,  the  market  administrator  will 
be  able  to  attend  to  the  need  for  such 
temporary  revisions  in  a  timely  fashion 
and  will  be  able  to  better  serve  the 
ch<*ng«"g  needs  of  handlers  and 
producere  under  the  Carolina  and 
Tennessee  Valley  orden. 

A  similar  conforming  change  also 
should  be  made  in  §  1011.13(e)(3)  of  the 
Tennessee  Valley  order  for  the  same 
reasons.  This  change  will  allow  the 
market  administrator  to  increase  or 
decrease,  by  10  jieroentage  points,  the 
diversion  limitations  applicable  to  a 
proprietary  bulk  tank  handler. 

4.  Distributing  Plant  Pooling  Standards 
Under  the  Carolina  Order 

Proposals  to  amend  the  Order  5  in- 
area  route  disposition  requirement  fat 
pool  distributing  plants  should  not  be 
adopted. 

At  the  present  time,  a  distributing 
plant  must  dispose  of  at  least  60  percent 
of  its  fluid  milk  product  receipts  in 
Class  I  diuing  the  months  of  August 
through  November,  January,  and 
February  and  at  least  40  percent  in  each 
of  the  other  months  to  qualify  as  a  pool 
plant  under  Order  5.  In  addition,  at  least 
15  percent  of  the  plant's  route 
disposition  must  be  in  the  marketing 
area. 

Milkco,  Inc.,  testified  in  support  of  its 
proposal  to  change  the  in-area  route 
disposition  standard  of  Order  5  from  15 
percent  to  10  percent.  At  the  hearing, 
Milkco  modified  its  proposal  to  the 
lesser  of  1500  pounds  daily  or  10 
percent  of  a  plant's  fluid  milk  receipts 
sold  as  Class  I. 

A  witness  representing  Milkco, 
Carolina  Dairies,  Hunter  Farms,  Inc., 


Dairy  Fresh.  Inc.,  and  Pine  State 
Creamery  testified  that  the  original 
proposal  bad  been  modified  to  include 
language  similar  to  that  contained  in  the 
recommended  decision  of  the  proposed 
Southeast  Federal  order. 

The  witness  testified  that  the  reason 
for  proposing  a  change  in  the  in-area 
route  disposition  requirement  was  that 
partially  regulated  handlera  were 
constantly  increasing  their  Class  I 
distribution  into  the  Order  5  marketing 
area.  He  estimated  that  the  average 
distribution  for  1994  was  between  25 
million  and  35  million  pounds.  He 
claimed  that  this  distribution  is 
attributed  to  sales  from  partially 
regulated  plants  located  in  Virginia. 

The  witness  explained  that  the 
Virginia  State  Milk  Commission  prices 
Class  I  sales  made  outside  the  State  of 
Virginia  at  the  Federal  order  Class  II 
price.  He  said  that  this  creates  a 
problem  of  accoimtability  for  those 
Class  I  sales  moving  from  Virginia  to 
another  state.  He  claimed  that  the 
possibility  exists  that,  in  some 
instances,  not  all  of  those  sales  may  be 
accounted  for  and  paid  for  at  the 
appropriate  price. 

The  witness  stated  that  the  proposed 
amendment  would  provide  imiformity 
between  Order  5  and  surrounding 
ordere.  He  also  claimed  that  the 
proposed  change  would  not  be 
burdensome  to  handlers  located  in 
Virginia  if  these  handlers  are  already 
paying  prices  equivalent  to,  or  greater 
than,  the  Order  5  Class  I  price. 

The  general  manager  for  Carolina 
Virginia  Milk  Producers  Association 
(CVMPA)  also  testified  in  support  of  the 
revised  proposal.  He  stated  that  the 
proposal  would  provide  uniformity 
between  Order  5  and  neighlxHing  orders 
and  that  it  would  eliminate  potential 
inequities  between  Order  5  handlers 
and  handlers  regiilated  by  the  Virginia 
Milk  Commission. 

The  CVMPA  representative  asserted 
that  the  proposal  would  regulate  some 
partially  regulated  plants  that  may  be 
subject  to  a  lower  price  for  milk  used  in 
fluid  milk  products  than  fully  regulated 
plants  under  Order  5.  He  explained  that 
handlera  regulated  under  Order  5  must 
pay  at  least  the  minimum  Federal  order 
class  prices  for  their  milk.  He  claimed 
that  plants  located  in  Virginia  and 
regulated  by  the  Virginia  Milk 
Commission  have  a  competitive 
advantage  on  raw  milk  costs  compared 
to  handlers  fully  regulated  under  Order 
5.  The  witness  indicated  that  the  Class 
I  price  established  and  regulated  by  the 
Virginia  Milk  Commission  has 
historically  been  higher  than  the  Order 
5  price  but  that  the  Commission 


reqvures  that  only  the  Class  Q  price  be 
paid  for  sales  out  of  the  State. 

The  CVMPA  witness  testified  that 
sales  from  partially  regulated  handlera 
located  in  Virginia  into  the  Carolina 
marketing  area  have  a  significant  impact 
on  the  market.  Since  January  1992,  he 
pointed  out,  sales  from  these  plants 
have  ranged  from  one  to  three  million 
poimds  of  Class  I  sales  or  between  .84 
and  2.26  percent  of  total  route 
disposition  in  Order  5.  He  said  that 
while  these  Class  I  sales  from  Virginia 
partially  regulated  plants  are  confined 
to  a  small  portion  of  the  marketing  area, 
they  have  had  a  disruptive  efi'ect  on  the 
market  in  eastern  North  Carolina. 

The  CVMPA  representative  testified 
that  Federal  ordere  contiguous  to  the 
Carolina  marketing  area  have  more 
restrictive  pool  plant  requirements  than 
the  Carolina  order.  He  noted  that  the 
Tennessee  Valley  order's  in-area  route 
disposition  requirement  was  10  percent 
and  that  the  recommended  Southeast 
order  would  fully  regulate  handlers  if  a 
plant  distributed  either  10  percent  of  its 
total  fluid  milk  receipts  or  at  least  1500 
poimds  of  Class  I  sales  per  day  in  the 
marketing  area.  Such  requirements  are 
appropriate  for  ordere  with  relatively 
high  Class  I  utilization,  he  said. 

Maryland  &  Virginia  Milk  Producere 
Cooperative  Association,  Inc. 
(MVMPCA),  proposed  a  change  to  the 
Order  5  in-area  route  disposition 
requirement  that  would  have  exactly  the 
opposite  effect  of  Milkco's  proposal. 
The  MVMPCA  proposal  would  base  the 
in-area  requirement  on  15  percent  of 
"dairy  farmer  receipts"  rather  than  15 
percent  of  "total  route  disposition." 
Because  dairy  fanner  receipts  would  be 
larger  than  total  route  disposition,  the 
proposal  would  have  the  effect  of 
making  it  more  difficult  to  qualify  for 
full  regulation  under  Order  5. 

A  spokesman  for  MVMPCA  testified 
that  the  proposed  change  would  amend 
the  Order  5  provision  to  conform  more 
closely  with  the  provisions  of  the 
Middle  Atlantic  order  (Order  4).  He  said 
that  these  definitions  should  be  more 
closely  aligned  to  allow  distributing 
plants  in  the  Commonwealth  of 
Virginia,  which  are  partially  regulated 
under  both  Ordere  4  and  5,  to  be  subject 
to  the  same  in-area  route  distribution 
standard  under  either  Federal  order. 

Without  alignment  of  these 
provisions,  he  said,  there  could  be 
results  which  are  neither  intended  nor 
orderly.  For  instance,  he  stated,  a  plant 
could  have  more  route  sales  in  Order  4 
but  become  fully  regulated  under  Order 

5. 

The  witness  stated  that  there  are 
currently  three  dairies  partially 
regulated  in  both  Ordere  4  and  5: 


Richfood  at  Ribhmond,  Virginia;  Land- 
O-Sun  Dairies,  Inc.,  at  Portsmouth. 
Virginia;  and  Marva  Maid  Dairy  at 
Newport  News,  Virginia.  He  said  that 
these  Virginia  plants  are  the  only 
partially  regulated  distributing  plants 
subject  to  (>der  5  other  than  Ae  several 
plants  which  distribute  long-shelf-life 
fluid  milk  products  in  a  broad  - 
geographic  area  over  most  of  the  United 
States.  Consequently,  he  concluded,  the 
MVMPCA  proposal  would  not  have  a 
substantial  impact  upon  any  other 
plants. 

A  witness  representing  Richfood 
Dairy,  Inc.  (Richfood),  Richmond, 
Virginia,  testified  in  opposition  to 
Milkco's  proposal  to  reduce  the  Order  5 
in-area  route  disposition  requirement 
and  in  support  of  Richfood 's  proposal  to 
increase  the  requirement  from  15 
percent  to  20  percent. 

Tlie  wntness  stated  that  Richfood  has 
about  83  percent  of  its  fluid  milk 
product  sales  in  that  part  of  Virginia 
that  is  outside  the  Middle  Atlantic 
(Order  4)  marketing  area.  The  plant  has 
approximately  12  percent  of  its  sales  in 
the  Carolina  marketing  area,  4  percent 
in  the  Order  4  marketing  area,  and  the 
remaining  1  or  2  percent  in  the  Ohio 
Valley  marketing  area.  Richfood's  sales 
into  the  Carolina  marketing  area  account 
for  about  1  percent  of  the  market's  total 
in-area  sales,  according  to  the  witness. 

The  Richfood  witness  stated  that  • 
Richfood  primarily  has  fluid  milk  sales 
in  the  eastern  Virginia  market  with 
some  in  the  western  Virginia  market. 
During  October  1994.  the  witness  noted, 
the  eastern  and  western  markets'  Class 
I  prices  were  $16.29  and  $16.02, 
respectively.  He  said  that  these  Virginia 
prices,  based  on  the  way  in  which 
Federal  order  Class  I  prices  are  set, 
would  represent  October  Class  I 
differentials  of  $4.56  for  the  eastern 
market  and  $4.29  for  the  western 
market.  Federal  order  Class  I 
differentials  of  this  magnitude,  he 
emphasized,  are  not  even  found  in 
Miami,  the  highest  priced  location 
under  the  Federal  order  system.  These 
facts,  he  claimed,  show  that  purchasere 
of  raw  milk  in  Virginia  do  not  have  an 
unfair  competitive  advantage  over 
handlere  regulated  imder  a  Federal 
order.  He  concluded  that  a  plant  with  10 
percent  of  its  sales  in  the  Carolina 
marketing  area  and  80  percent  in 
Virginia  should  not  be  forced  to  be  fully 
regulated  under  Order  5. 

The  administrator  of  the  Virginia 
State  Milk  Commission  (the 
Commission)  testified  in  opposition  to 
Milkco's  original  proposal.  The 
administrator  stated  Uiat  pooling 
Virginia  plants  that  have  less  than  15 
percent  of  their  total  sales  in  a  Federal 


order  marketing  area  would  be 
disruptive  to  the  Commission's  ability 
to  price  and  pool  milk  in  the  Virginia 
marketing  areas.  He  argued  that  there 
are  less  intrusive  ways  to  accomplish 
class  price  integrity  for  pooling 
producer  milk. 

The  witness  stated  that  the 
Commission  was  willing  to  assist  the 
Department  to  ensure  proper  reporting 
and  pricing  within  Federal  milk 
marketing  areas  to  alleviate  the  concerns 
of  those  who  have  doubts  that  Virginia's 
out-of-area  prices  are  being  enforced. 
The  witness  explained  that  the 
Commission  h^  the  abiUty  to  report 
sales  by  Virginia  plants  into  Federal 
ordera  in  a  timely  and  accurate  manner, 
and  is  willing  to  provide  such 
information  to  the  appropriate  Federal 
order  market  administrator  to  help 
enforce  proper  pricing. 

Neither  Milkco's  proposal,  which 
would  make  it  easier  to  fully  regulate  an 
out-of-area  plant,  nor  MVMPCA's  or 
Richfood's  proposal,  which  would  make 
it  harder  to  fully  regulate  an  out-of-area 
plant,  should  be  adopted. 

Proponents  of  Milkco's  proposal 
argued  that  the  amount  of  sales  into  the 
Carolina  marketing  area  from  partially 
regulated  plants  located  in  Virginia  is 
constantly  increasing  due  to  the 
presence  of  these  plants.  Record 
evidence  does  not  support  this 
argument.  For  instance,  route 
disposition  in  Order  5  by  partially 
regulated  plants  during  the  months  of 
July  through  October  1994  was  lower 
than  for  the  same  period  of  1993.  In 
addition,  statistics  show  that  in-area 
route  disposition  into  Order  5  from 
partially  regulated  plants  located  in 
Virginia  have  been  at  a  relatively 
constant  level  over  the  past  two  yeare. 
For  example,  in  1993  and  1994,  the 
average  share  of  total  Order  5  Class  I 
route  disposition  from  these  plants  was 
2.05  and  1.95  percent,  respectively. 

No  evidence  presented  at  the  hearing 
supported  the  arguments  advanced  by 
Milkco  and  CVMPA  concerning  the 
alleged  competitive  advantage  that 
partially  regulated  plants  in  Virginia 
have  in  the  Carolina  marketing  area.  The 
record  is  devoid  of  any  data  to  support 
this  claim. 

With  respect  to  proponents' 
arguments  that  changes  in  Order  5 
would  bring  this  order  into  conformance 
with  the  Middle  Atlantic  order  or  the 
Southeast  order,  marketing  conditions 
in  the  Carolina  order  do  not  warrant  any 
change  to  the  in-area  route  disposition 
requirement  for  this  reason.  Moreover,  it 
is  not  clear  why  differences  in  the  in- 
area  route  disposition  requirements  of 
these  orders  would  matter  in  most 
circumstances.  The  only  area  where  this 
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issue  seems  to  be  particularly  acute  is  in 
Vii^ginia.  Even  in  Vitginia.  bowever, 
tbere  is  an  insufficient  basis  to  conclude 
tbat  any  competitive  advantage  exists 
that  wrcMild  wairant  undermining  of  the 
Virginia  State  Milk  Commission 
lesulation.  I 

The  in-area  route  disposition 
requirement  is  a  locilly  tailored 
standard  that  indicates  when  a  plant  is 
sufficiently  associated  with  a  market  to 
warrant  full  regulation  under  the  order 
regulating  that  marketing  area.  Whether 
the  standiard  should  be  10  percent  or  15 
percent  depmds  up4n  particular 
circumstances  in  that  area  and  the 
demonstrated  need  lor  one  standard  or 
the  other.  Based  on  Ibe  testimony  and 
data  in  this  hearing  fecord,  the  present 
15  percent  in-area  route  disposition 
requirement  imder  Order  5  should 
remain  unchanged. 

MVMFCAsuEmittlBd  comments  in 
support  of  the  finrfinga  and  conclusions 
of  the  reconunendeodecision  regarding 
the  Order  5  in-ar^  rbute  disposition 
requirement 

5.  Location  Adjustintnts  Undw  the 
Carolina  Order        1 

The  location  adjuoment  under  the 
Carolina  order  for  a  location  within  the 
Middle  Atlantic  Federal  order  marketing 
area  should  be  deteraoined  by 
subtracting  the  Order  4  Class  I  price  at 
that  location  frran  the  base  zone  Class  I 
price  specified  in  Order  5. 

At  the  present  time,  the  Order  5 
location  adjustment  for  a  plant  located 
in  the  State  of  Maryltod  is  based  upon 
the  shortest  hard-suifaced  highway 
distance,  as  determi4ed  by  the  market 
administrator,  that  s^ch  plant  is  from 
Greensboro.  North  Carolhia.  Once  that 
distance  is  determined,  it  is  broken 
down  into  10-mile  increments  (except 
for  the  last  incranent.  which  may  be 
smallo-  than  10  milef),  which  are  then 
multipUed  by  2.5  cei^ts  to  determine  the 
location  adjustment.  Thus,  for  example, 
the  location  adjustment  for  a  plant  that 
is  located  295  miles  from  Greensboro 
would  be  75  cents  (i.e..  30  x  2.5  =  .75). 

Maryland  and  Virginia  Milk 
Producers  Cooperative  Association 
proposed  a  change  iq  the  location 
adjiistment  applicable  to  its  butter/ 
powder  plant  at  Laurel,  Maryland. 
Initially,  the  cooperative  proposed 
treating  the  Laurel  pkint  as  if  it  were 
within  the  State  of  Virginia;  this  would 
residt  in  a  zero  location  adjustment  at 
LaureL  However,  at  ^e  hearing  a 
spokesman  for  the  cooperative  stated 
that  it  would  support  an  alternative 
proposal  that  would  subtract  the  Order 
4  Class  I  differential  price  at  Laurel  (i.e., 
$3.03)  from  the  Order  5  Class  I  price  at 
Greensboro  (i.e.,  $3.08),  which  results  in 
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a  location  adjustment  of  n&ius  5  cents. 
The  witness  stated  that  "our  only  caveat 
to  this  pricing  formula  is  that  the  Order 
5  language  should  be  amended  so  that 
the  price  at  Strasburg,  Virginia,  is 
established  on  the  same  basis  as  the 
price  at  Laurel,  Maryland." 

The  cooperative's  spokesman  testified 
that  MVMPCA  supplies  the  Kroger 
Westover  Dairy  CMer  5  pool 
distributii^  plant  at  Lynchbiug, 
Virginia,  on  a  year-round  basis.  In 
addition,  he  said  that  since  1992  the 
cooperative  has  supplied  supplemental 
milk  to  nine  other  Chrder  5  distributing 
plants  on  a  seasonal  basis. 

The  witness  said  that  MVMPCA  has 
served  as  a  seasonal  balancing  agent  in 
supplying  Order  5  plants.  He  introduced 
an  exhibit  showing  that  MVMPCA's 
monthly  sales  to  Qtder  5  plants  reach  a 
peak  during  the  short  productifm 
months  of  July  through  October. 

The  witness  stated  that  when 
producera'  milk  is  not  needed  by  Order 
5  plants,  it  is  diverted  to  MVMPCA's 
butter-powder  plant  at  Laiuel,  which 
serves  as  a  major  balancing  plant  fw  the 
Middle  Atlantic  region.  The  witness 
also  noted  that  there  is  another 
balancing  facility  for  Order  5  surplus  . 
milk— the  Valley  Milk  butter/powder 
plant  located  at  Strasburg,  Virginia — 
which  is  approximately  80  miles  west  of 
Laurel  and  outside  of  any  Federal  order 
marketing  area.  He  said  that  Order  5 
now  prices  milk  in  an  inequitable 
manner  by  providing  a  base  zone 
uniform  price  for  milk  that  is  diverted 
to  Strasburg.  but  a  minus  75-cent 
location  adjustment  for  milk  that  is 
diverted  to  Laurel. 

There  was  no  opposition  to  this 
proposal  either  at  the  hearing  or  in  the 
post-hearing  briefs  that  were  filed. 

MVMPCA's  argiunent  and  alternative 
proposal  for  pricing  milk  at  Laurel  is 
persuasive  and  should  be  adopted.  The 
location  adjustment  at  Laurel  clearly 
should  not  be  minus  75  cents.  It  shoidd 
be  minus  5  cents,  the  difference 
between  the  Order  5  base  zone  Class  I 
price  and  the  Order  4  Class  I  price  at 
Laurel. 

The  appropriate  Federal  order  Class  I 
price  at  Laurel.  Maryland,  is  the  price 
established  for  that  location  under  the 
Middle  Atlantic  Federal  order,  which 
encompasses  Laurel.  Thus,  if  a 
distributing  plant  located  at  Laurel  were 
to  become  regulated  under  Order  5.  its 
Class  I  price  would  be  the  same  as  the 
price  that  would  apply  under  Order  4. 
This  would  oisure  competitive  pricing 
among  competing  handlers. 
Determining  location  adjustments  for 
plants  in  this  manner  helps  to  assure  the 
proper  alignment  of  Class  I  prices 
throughout  the  Federal  order  system 


and  to  minimize  procurement  problems 
for  plants  that  are  located  in  one  Federal 
order  marketing  area  but  regulated 
under  a  different  order. 

The  evidence  introduced  by 
MVMPCA  shows  that  its  producers 
supplying  the  Order  5  market  are 
located  as  far  south  as  the  Virginia/ 
North  Carolina  border  and  as  far  north 
as  Ciunberland  County.  Maryland.  The   , 
exhibit,  for  example,  shows  that 
MVMPCA  has  producers  in  Halifax 
County.  Virginia,  just  north  of  the  Order 
5  base  zone.  When  producer  milk  from 
Halifax  is  delivered  to  a  distributing 
plant  at  Lynchburg  or  to  a  North 
Carolina  handler  in  the  base  zone,  the 
milk  is  priced  at  the  base  zone  price. 
Yet.  under  present  order  provisions,  if 
the  milk  is  not  needed  for  fluid  use  by 
an  Order  5  distributing  plant  and  must 
be  diverted  to  MVMPCA's  butter- 
powder  plant  at  Laiirel.  247  miles  away, 
it  receives  75  cents  less  than  the  base 
zone  price.  Consequently,  not  only  does 
MVKffCA  receive  a  much  lower  price 
for  this  milk,  it  also  absorbs  the  hauling 
cost  to  get  the  milk  to  Laurel. 

A  location  adjustment  of  minus  5 
cents  at  Laurel  wiU  narrow  the 
difference  to  5  cents  between  the  Laurel 
and  Strasburg  plants.  This  adj\istment 
should  alleviate  the  inequity  that  now 
exists  in  pricing  between  the  two  plants. 
To  further  reduce  the  difference  in  price 
by  imposing  a  minus  5-cent  location 
adjustinent  at  Strasbuig.  as  suggested  by 
MVMPCA.  would  entail  changing 
location  adjustments  throughout  the 
State  of  Virginia,  which  goes  beyond  the 
scope  of  the  hearing  proposals. 

MVMPCA  filed  comments  supporting 
the  Order  5  proposed  location 
adjustment  change. 

6.  Base-Paying  Months  Under  the 
Carolina  Order 

Maryland  &  Virginia  Milk  Producers 
Cooperative  Association,  Inc.,  originally 
submitted  a  proposal  to  delete  the 
month  of  Jime  from  the  base-paying 
period  of  the  Order  5  base  and  excess 
pajrment  plan.  At  the  hearing,  however, 
the  cooperative  modified  its  proposal  to 
add  the  month  of  February  as  well  as 
delete  the  month  of  June.  As  modified, 
the  base-paying  mcmths  would  be 
February  throi^  May. 

The  MVMPCA  witness  stated  that  the 
piirpose  of  the  base-excess  plan  is  to 
provide  producers  with  an  incentive  to 
level  their  production  on  a  seasonal 
basis.  He  indicated  that  the  plan 
encourages  production  during  the 
months  when  milk  is  needed  for  fluid 
use  and  discourages  production  during 
flush  production  months.  Under  current 
mariceting  conditions,  he  contended. 
June  is  not  a  svuplus  month  but  a  month 


when  supplfflnental  supplies  are 
frequently  needed  by  C5rder  5 
distributing  plants.  Likewise,  he 
asserted  that  February  is  a  month  of 
substantial  surplus  production  and 
should  be  added  to  the  base-paying 
period  rather  than  remain  a  base  neutral 
month. 

During  1992  and  1993.  the  MVMPCA 
witness  noted,  daily  average  production 
per  Order  5  producer  from  May  to  June 
declined  about  8  percent,  from  4,259 
pounds  per  day  to  3,978,  and  from  4,424 
to  4,076,  respectively.  However,  he 
indicated  that  daily  average  production 
in  Order  5  in  February  1993  of  4,684 
poimds  was  the  highest  production 
month  of  the  year,  and  production  in 
February  1992  was  the  third  highest 
month. 

The  witness  also  testified  that  a 
collateral  consequence  of  including  Jime 
as  a  base-paying  month  is  that  when 
supplemental  supplies  are  needed 
imder  Order  5.  unnecessary  and 
inefficient  movements  of  milk  are 
required  to  avoid  the  penalty  of 
absorbing  the  excess  price  for  supplies 
of  milk  that  are  required  for  the  market's 
Class  I  needs.  The  witness  explained 
that  when  supplemental  milk  is  needed 
during  the  month  of  Jime,  MVMPCA 
avoids  the  penalty  of  receiving  ordy  the 
excess  price  for  milk  delivered  directly 
from  producers'  farms  by  instead 
delivering  plant  milk  from  its  Laurel 
plant.  To  do  this,  however,  the 
cooperative  must  receive  the  milk  at 
Laurel,  reload  it  onto  a  tank  truck,  and 
ship  it  to  an  Order  5  distributing  plant. 
He  said  that  the  modified  proposal 
would  eliminate  unnecessary  and 
inefficient  movements  of  milk  for  the 
sole  purpose  of  avoiding  the  order's 
excess  price. 

There  was  no  opposition  to  this 
proposal  either  at  the  hearing  or  in  post- 
hearing  brie&. 

The  modified  proposal  to  change  the 
base-paying  period  from  March  through 
June  to  February  through  May  should  be 
adopted.  The  removal  of  June  and  the 
addition  of  February  to  the  base-paying 
period  will  bring  the  base-paying 
months  into  closer  conformity  with  the 
Class  I  needs  of  the  market. 

For  the  past  three  yeara,  the  average 
Class  I  utilization  in  January  has  been 
77.8  percent  while  the  June  Class  I 
utilization  has  averaged  79.8  percent  for 
this  same  time  period.  By  comparison, 
the  average  Class  I  utilization  fiN-  the 
months  of  February  through  May  has 
been  75.6,  75.7,  73.9,  and  75.1  percent, 
respectively.  The  record  also  shows  that 
June  is  a  month  in  which  suppl«nental 
supplies  of  milk  are  needed  to  meet  the 
Class  I  needs  of  the  market. 


On  the  basis  of  the  statistical  data  and 
the  testimony  presented  at  the  hearing, 
the  month  of  February  should  be 
included  in  the  base-paying  period  and 
June  deleted  to  change  the  base-paying 
period  to  February  through  May.  Tliese 
changes  should  result  in  a  base  and 
excess  plan  that  better  serves  the  needs 
of  the  market  and  that  will  avoid  the 
unnecessary  and  inefficient  movements 
of  needed  supplemental  milk  described 
by  MVMPCA. 

Several  conforming  changes  in  order 
language  have  been  made  in  response  to 
the  addition  of  February  and  the 
removal  of  June  as  a  base-paying  month. 
In  §  1005.32(a),  dealing  with  "other 
reports,"  the  words  "March  through 
June"  should  be  changed  to  "February 
through  May".  In  the  introductory  text 
of  §  1005.61(a)  and  in  §  1005.61(a)(5), 
the  words  "July  through  February"  must 
be  changed  to  "June  through  January", 
and  in  §  1005.61(b)  the  words  "March 
throiigh  Jime"  must  be  changed  to 
"February  Uuough  May".  In  §§  1005.90, 
1005.91,  and  1005.93(b)  the  words 
"March  through  June"  must  be  changed 
to  "February  through  May",  emd  the 
words  "February  1"  in  §  1005.93(b)  and 
§  1005.94  should  be  changed  to 
"January  1"  to  maintain  the  existing 
relationship  between  the  start  of  the 
base-paying  period  and  the  time  when 
transfere  must  be  completed  without  the 
imposition  of  conditions  concerning  the 
receipt  or  transfer  of  additional  base. 
Finally.  "March  1"  should  be  changed 
to  "February  1"  in  §  1005.93(e). 

MVMPCA  submitted  comments  in 
support  of  the  proposed  modifications 
to  the  Order  5  base-excess  plan. 

Motien  fiar  a  New  Hearing 

Purity  Dairy  and  Fleming  Dairy,  both 
of  Nashville,  Tennessee,  argued  that  the 
remedies  proposed  at  this  hearing  were 
not  sufficient  to  address  some  major 
problems.  They  maintain  that  while  the 
proposed  amendments  would 
temporarily  correct  some  problems,  in 
the  long  run  these  remedies  woidd  only 
make  the  problems  worse.  They  luged 
the  Secretary  to  hold  a  new  hearing  to 
consider  a  merger  of  Orders  5,11,  and 
46  or  the  merger  of  Orders  5  and  1 1  with 
the  proposed  Southeast  marketing  area. 

A  major  study  of  Ordere  5. 11.  and  46 
and  other  mariceting  areas  is  currentiy 
underway  at  Corsell  University.  One  of 
the  purposes  of  this  study  is  to  develop 
recommendaticms  for  a  merged  order  in 

this  area. 

There  have  been  several  major 
changes  in  cooperative  representation, 
supply  arrangements,  and  plant 
ownership  in  these  markets.  Milk  has 
been  shifting  among  the  markets.  The 
alleged  problem  in  south  central 


Kentucky  of  misaligned  uniform  prices 
causing  Purity  and  Fleming  to  be  at  a 
competitive  disadvantage  for  milk 
supplies  has  been  corrected  by  the 
association  of  additional  milk  with 
Order  11,  which  has  lowered  that 
order's  Class  I  utilization.  There  is  no 
point  in  considering  a  merger  of  orders 
in  this  area  imtil  such  time  as  producers 
and  handlers  propose  such  a  merger. 
For  all  of  these  reasons,  the  motion  to 
hold  a  new  hearing  is  denied. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  die  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  aforesaid 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effiectuate  the  declared  policy  of  the 
Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursiiant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  suppfies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreements  and  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest; 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  aiMnded,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held;  and 
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(d)  AH  milk  and  i^lk  products 
handled  by  handler^,  as  defined  in  the 
tentative  nuuiceting  {igieements  and  the 
orders  as  hereby  prdposed  to  be 
amended,  are  in  die  current  of  interstate 
commerce  or  direct^  burden,  obstruct, 
or  afiisct  interstate  commerce  in  milk  or 
its  products. 

EnliiigB  OB  Exceptiubs 

No  exceptions  wefe  received  in 
opposition  to  the  proposed  amendments 
set  forth  in  the  recoitunended  decision. 

Marketing  Agreemeiit  and  Order 

Annexed  hereto  a$d  made  a  part 
hoBof  are  two  documents,  a  Marketing 
Agreement  reg\ilating  the  hnnHling  of 
milk,  and  an  Order  amending  the  orders 
regulating  the  handling  of  mUk  in  the 
Carolina,  Tennessee  Valley,  and 
Louisville-Lexingtoii-Evansville 
marketing  areas,  which  have  been 
decided  upon  as  the  detailed  and 
appropriate  means  o|  effectuating  the 
foregoing  conclusions. 

It  is  her^y  ordered  that  this  entire 
decision  and  the  twd  documents 
annexed  hereto  be  ptiblished  in  the 
Federal  Kegiata-. 

Oetennination  of  Prfdocar  Approval 
and  Repnamtative  period 

August  1995  is  heiaby  detwmined  to 
be  the  lepresentativel  period  for  the 
purpose  of  ascertainkig  whether  the 
issuance  of  the  orden,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handUbg  of  milk  in  the 
aforesaid  marketing  Areas  is  approved  or 
bvored  by  producer),  as  defined  under 
the  terms  of  the  individual  orders  (as 
amended  and  as  her^y  proposed  to  be 
amended),  who  during  such 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  aforesaid  marketing  areas. 
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Dated:  December  4, 1995. 

Shirky  1.  WatUiM, 

Acting  Assistant  Secretary,  Marketing  and 
Bagalatoiy  Programs. 

Order  Amending  tiMJ  Orders  R^nlating 
tke  Handling  of  MUl^  in  the  CaroUna. 
TenMasee  Vallay.  aiid  Loniavilla- 
Lexington-EvanaHlW  Markatii^  Areas 

This  Older  shall  net  became  effective 
unless  and  imtil  the  tequirements  of 
§  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formidate  marketing  agreements  and 
marketing  orders  haniie  been  met. 


Findings  and  Detenninations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  die  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  finrfinga  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreements  and  to  the  orders  regulating 
the  handling  of  milk  in  the  aforesaid 
marketing  areas.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rules  of  practice  and 
procedure  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  nmk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing 
areas.  The  miniTnnm  prices  specified  in 
the  orders  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest; 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  maimer  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  or  commercial  activity 
specified  in.  marketing  agreements  upon 
which  a  hearing  has  been  held;  and 

(4)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
order  as  hereby  amended,  are  in  the 
current  of  interstate  commerce  or 
direcUy  burden,  obstruct,  or  affect 
interstate  commerce  in  milk  or  its 
products. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  each  of  the  specified 
orders'  marketing  areas  shaU  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  each  of  the 
orders,  as  amended,  and  as  hereby 
amended,  as  follows: 

Tlie  provisions  of  the  proposed 
marketing  agreements  and  orders 
amending  each  of  the  specified  orders 
contained  in  the  recommended  decision 


issued  by  the  Administrator, 
Agricultural  Marketing  Service,  on 
August  17. 1995.  and  published  in  the 
Federal  Register  on  August  24. 1995  (60 
FR  43986).  shall  be  and  are  the  terms 
and  provisions  of  this  order,  amending 
the  orders,  and  are  set  forth  in  full 
herein. 

PART  1005— MILK  IN  THE  CAROLINA 
MARKEIMQ  AREA 

1.  The  authority  citation  for  7  CFR 
parts  1005, 1011,  and  1046  continues  to 
read  as  follows: 

Audiorily:  7  U.S.Q  601-674. 

2.  In  §  1005.7.  the  reference  "(d)"  in 
the  introductory  text  is  revised  to  read 
"(e)",  in  paragraph  (b)  the  words 
"Director  of  the  Daiiy  Division"  and 
"Director"  are  revised  to  read  "market 
administrator"  wherever  they  appear, 
paragraph  (d)  is  redesignated  as 
paragraph  (e)  and  revised,  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

S1006.7    Pod  plant 

*        •        •        •        • 

(d)  A  plant  located  within  the 
marketing  area  (other  than  a  producer- 
handler  plant  or  a  governmental  agency 
plant)  that  meets  the  qualifications 
described  in  paragraph  (a)  of  this 
section  regardless  of  its  quantity  of  route 
disposition  in  any  other  Federal  order 
mariceting  area. 

(e)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  governmental  agency  plant; 

(3)  A  plant  with  route  disposition  in 
this  marketing  area  that  is  located 
within  the  marketing  ama  of  another 
Federal  order  and  that  is  fully  regulated 
under  such  order; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  any  Federal  order 
marketing  area  but  which  also  meets  the 
pooling  requirements  of  another  Federal 
order  and  ftom  which  diere  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area;  and 

(5)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section  if  the  plant 
has  automatic  pooling  status  imder 
another  Fedend  order  or  if  the  plant 
meets  the  pooling  requirements  of 
another  Federal  order  during  the  month 
and  makes  greater  qualifying  shipments 
to  plants  regulated  under  such  other 
order  than  to  plants  regulated  under  this 
order. 


{1006.32    [Amended] 

3.  In  §  1005.32(a),  the  words  "March 
through  June"  are  revised  to  read 
"February  through  May"  wherever  they 
appear. 

4.  In  §  1005.53,  paragraph  (a)(6)  is 
redesignated  as  paragraph  (a)(7)  and 
revised,  and  a  new  paragraph  (a)(6)  is 
added  to  read  as  follows: 

1 1006.53    Plant  location  adiustments  for 


(a)*  •  • 

(6)  For  a  plant  located  within  the 
Middle  Atlantic  Federal  Order 
Marketing  Area  (part  1004),  the 
adjustment  shall  be  computed  by 
subtracting  the  base  zone  Class  I  price 
specified  in  §  1005.50(a)  from  the  Class 
I  price  applicable  at  sudi  plant  under 
the  Middle  Atlantic  Federal  Order;  and 

(7)  For  a  plant  located  outside  the 
areas  specified  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section,  the 
adiustment  shall  be  a  minus  2.5  cents 
for  each  10  miles  or  fraction  thereof  (by 
the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  market 
administrator)  that  such  plant  is  from 
the  nearer  of  the  city  halls  in  Greenville, 
South  Carolina,  or  Charlotte  or 
Greensboro,  North  Carolina. 

§1006.61    [Amended] 

5.  In  §  1005.61  paragraphs  (a) 
introductory  text  and  (a)(5),  the  words 
"July  through  February"  are  revised  to 
read  "June  through  January"  and  in 
paragraph  (b)  introductory  text  the 
words  "March  through  Jime"  are  revised 
to  read  "February  through  May". 

}§  1005.90  and  1005.91    [Amended] 

6.  In  §§  1005.90  and  1005.91,  the 
words  "March  through  June"  are  revised 
to  read  "February  through  May" 
wherever  they  appear. 

{1005.93    [Amended] 

7.  In  §1005.93  paragraph  {b),'the 
words  "March  through  June"  are  revised 
to  read  "February  through  May" 
wherever  they  appear,  the  words 
"February  1"  are  revised  to  read 
"January  1",  and  in  paragraph  (e)  the 
words  "March  1"  are  revised  to  read 
"February  1". 

{1006.94    [Amended] 

8.  In  §  1005.94,  the  words  "February 
1"  are  revised  to  read  "January  1". 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

9.  Section  1011.2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

{1011^   Tannassaa  VaHey  martwting  araa 


(b)  In  Kentucky,  the  counties  of  Bell, 
Breathitt.  Clay,  Harlan,  Jackson,  Knott, 
Knox,  Laurel,  Leslie,  Letcher,  McCreary, 
Owsley,  Perry.  Pulaski,  RockcasUe,  and 
WhiUey. 

•  •        •        *        • 

10.  In  §  1011.7.  the  reference  "(d)"  in 
the  introductory  text  is  revised  to  read 
"(e)",  paragraph  (b)  is  revised, 
paragraph  (d)  is  redesignated  as 
paragraph  (e)  and  revised,  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

{1011.7    Pool  plant 

•  *        «        *        • 

(b)  A  plant,  other  than  a  plant 
described  in  paragraph  (a)  of  this 
section,  from  which  fluid  milk  products, 
except  filled  milk,  are  shipped  to  plants 
described  in  paragraph  (a)  of  this 
section  subject  to  the  following 
additional  conditions: 

(1)  During  the  months  of  August 
through  November,  January  and 
February,  such  shipments  must  equal 
not  less  than  60  percent  (40  percent 
during  the  months  of  December  and 
March  through  July)  of  the  total  quantity 
of  milk  approved  by  a  duly  constituted 
regulatory  agency  for  fluid  consumption 
that  is  received  during  the  month  at 
such  plant  from  handlers  described  in 

§  1011.9  (c)  and  (d)  and  from  dairy 
farmers,  including  milk  that  is  diverted 
from  the  plant  pursuant  to  §  1011.13  but 
excluding  milk  diverted  to  the  plant; 

(2)  The  operator  of  a  plant  described 
in  this  paragraph  may  include  milk 
diverted  from  the  plant  to  plants 
described  in  paragraph  (a)  of  this 
section  for  up  to  one-half  of  the 
shipments  required  pursuant  to  this 
paragraph; 

(3)  A  plant  which  meets  the  shipping 
requirements  si>ecified  in  this  paragraph 
during  the  months  of  July  through 
February  shall  be  a  pool  plant  during 
the  following  months  of  March  through 
June  unless  the  milk  received  at  the 
plant  does  not  continue  to  meet  the 
requirements  of  a  duly  constituted 
regulatory  agency,  the  plant  fails  to  meet 
a  shipping  requirement  instituted 
pursuant  to  paragraph  (b)(4)  of  this 
section,  or  a  written  application  is  filed 
by  the  plant  operator  with  the  market 
administrator  on  or  before  the  first  day 
of  any  such  month  requesting  that  the 
plant  be  designated  a  nonpool  plant  for 
such  month  and  for  each  subsequent 
month  through  Jime  during  which  it 
would  not  otherwise  qualify  as  a  pool 

plant;  and 

(4)  The  shipping  requirements 

described  in  paragraph  (b)(1)  and  (b)(3) 
of  this  section  may  be  increased  or 
decreased  up  to  10  percentage  points  by 
the  market  administrator  if  he  or  she 


finds  that  revision  is  necessary  to*  obtain 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  revision 
either  at  his  or  her  own  initiative  or  at 
the  request  of  interested  persons.  If  the 
investigation  shows  that  a  revision  may 
be  appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and  invite 
data,  views,  and  arguments. 
»        •        •        *        » 

(d)  A  plant  located  within  the 
marketing  area  (other  than  a  producer- 
handler  plant  or  a  governmental  agency 
plant)  that  meets  the  qualifications 
described  in  paragraph  (a)  of  this 
section  regardless  of  its  quantity  of  route 
disposition  in  any  other  Federal  order 
marketing  area. 

(el  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  governmental  agency  plant; 

(3)  A  plant  with  route  disposition  in 
this  marketing  area  that  is  located 
within  the  marinating  area  of  another 
Federal  order  and  that  is  fully  regulated 
under  such  order; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  any  Federal  order 
marketing  area  but  which  also  meets  the 
pooling  requirements  of  another  Federal 

'  order  and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area;  and 

(5)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section  if  the  plant 
has  automatic  pooling  status  under 
another  Federal  order  or  if  the  plant 
meets  the  pooling  requirements  of 
another  Federal  order  during  the  month 
and  makes  greater  qualifying  shipments 
to  plants  regulated  under  such  other 
order  than  to  plants  regulated  under  this 
order. 

{1011.13    [Amended] 

11.  In  §  1011.13  paragraph  (e)(3),  the 
words  "Director  of  the  Dairy  Division" 
and  "Director"  are  revised  to  read 
"market  administrator"  wherever  they 
appear. 

12.  Section  1011.52(a)(3)  is  revised  to 
read  as  follows: 

§  1 01 1 .52    Plant  location  adjustments  for 
handlers. 

(a)  •  •  • 

(3)  For  such  milk  which  is  physically 
received  at  a  plant  located  within  the 
Kentucky  counties  of  Bell,  Breathitt, 
Clay,  Harlan.  Jackson,  Knott.  Knox, 
Laurel,  Leslie,  L,etcher,  McCreary, 
Owsley,  Perry.  Pulaski,  Rockcastle,  and 
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Whitley,  the  Class  I  ^rice  shall  be 
decreased  by  32  cents;  and 
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Attest 

(FR  Doc  g&^SOeTO  Filed  12-15-95;  8:45  am] 
BLUNO  COOK  *^^9^n-p 


PART  104e-MnjC  191  THE 

LOUISVILUE-LEXINOTON-EVANSVU±E 

MARKETWQAREAl 

flOMuS    [AiMndsd] 

13.  In  §  1046.2.  in  khe  list  of  Kentucky 
counties,  the  word  "Pulaski"  is 
removed.  |  ,   ■ 

(NatK  The  followingfappendix  mil  not  be 
published  in  the  Code  *f  Federal 
Regulations.]  i 

Appaato— Merkedng  U^i  iii— iil 
EagnUtiiig  the  Handliiv  of  Milk  ia  CotaJD 
Spedfiod  Marketii^  A<«aa 

The  parties  hereto,  iq  order  to  effectuate 
the  declared  policy  of  t|ie  Act,  and  in 
accordance  with  the  ru)es  of  practice  and 
procsdure  effective  thereunder  (7  CFR  Part 
900),  desire  to  enter  intb  this  marketing 
agreement  and  do  here^  agree  that  the 
provisions  refaned  to  i$  paragraph  I  hereof 
as  augmented  by  the  prt>vi8ions  specified  in 
paragraph  II  hereof,  shall  be  and  are  the 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I.  The  findings  and  daterminations,  order 
relative  to  handling,  and  the  provisions  of 

S5 '  to  __^ ,  all 

inclusive,  of  the  order  regulating  the 
hanHling  of  milk  io  the  said  marketing  areas 

(7  CFR  part «)  which  is  annexed 

hereto;  and  j 

Q.  The  following  provisions: 

§ '  Record  of  milk  handled  and 

authorization  to  conecttypognphical  errors. 

(a)  Raoud  of  milk  handled.  The 
undersigned  certifies  ttet  he/she  handled 

during  the  month  of  ^ *, 

hundredweight  of  milk  covered 

by  this  marketing  agreeaient 

(b]  Authorization  to  conect  typographical 
errors.  The  undersigned  hereby  authorizes 
the  Director,  or  Acting  Director,  Dairy 
Division,  Agricultural  Marketing  Service,  to 
correct  any  typographic^  errors  which  may 
have  been  made  in  this  marketing  agreement. 

S »  Bfieclive  date.  This 

marketing  agreement  shell  become  effective 
upon  the  execution  of  a  coimterpart  hereof  by 
the  Secretary  in  accordance  with  Section 
900.14(a)  of  the  aforesaid  rules  of  practice 
and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act.  for  the  purpoees  anpl  subject  to  the 
limitations  herein  cont^ed  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals. 

Signature 

By  (Name)    

(Title)     

(Address) 

(Seal) 


>  First  and  last  sections  of  order. 

'  Appropriate  Part  niunber. 

'  Next  contecutive  sactioti  number. 

*  Appropriate  represantatfve  period  ior  the  order. 


NUCLEAR  REGtiU\TORY 
COMMISSION 

lOCFRPartSG 

RuMtot  Communication  Program;  Rra 
ProtactionRagulationa— Correction 

AOENCY:  Nuclear  Regulatoiy 

Conumssi(Hi. 

ACTION:  RuleNet  annoimcement; 

Ckirrection. 

SUMMARY:  This  document  corrects  a 
notice  of  availability  appearing  in  the 
Federal  Register  on  November  15. 1995 
(60  FR  57370),  that  listed  the  electronic 
address  for  accessing  the  RuleNet 
program.  This  action  is  necessary  to 
correct  a  printing  error  in  the  RuleNet 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  Camwon,  U.S.  Nuclear 
Regulatory  Commission.  Wadiington. 
DC  20555-0001,  telephone  (301)  415- 
1642. 

On  page  57370.  under  the  ADDRESSES 
heading,  in  the  fifth  line,  the  electronic 
address  that  reads  "http:/n8sc.llnl.gov/ 
RuleNet"  should  read  "http:// 
nssc.llnI.gov/RuleNet. " 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  December,  1995. 

For  the  Nuclear  Regulatory  Commission. 
MidiaalT.Laaar. 

Chief,  Rules  Review  Section,  Rules  Review 
and  Directives  Branch. 

[FR  Doc  95-30666  Filed  12-15-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DodtM  No.  96-NIIII-88-AD] 

Airworthiness  Directives;  Lx)ckheed 
Model  L-101 1-385  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedtue  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
Loclcheed  Model  L-lOll-385  series 
airplanes,  that  currently  requires 
inspections  to  detect  crackiiig  of  certain 
areas  of  the  rear  spar  caps,  web,  skin, 
and  certain  fastener  holes;  and  repair  or 


modification,  if  necessary.  That  AD  was 
prompted  by  rep<»ts  of  fatigue  cracks  in 
the  caps  of  the  wing  rear  spar  inboard 
of  inner  wing  station  346.  The  actions 
specified  by  that  AD  are  intended  to 
prevent  rupttire  of  the  rear  spar,  which 
could  result  in  extensive  damage  to  the 
wing  and  fuel  spillage.  This  action 
woidd  add  various  improved 
inspections  and  foUow-on  actions,  and 
would  require  that  the  initial 
inspections  be  accomplished  at  reduced 
thresholds. 

DATES:  Comments  must  be  received  by 
February  13, 1996. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  gs-NM- 
88-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company.  Field  Support 
Department.  Dept.  693.  Zone  0755, 2251 
Lake  Park  IMve,  Smyrna,  Georgia 
30080.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  FAA.  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office. 
Campus  Building,  1701  Coliunbia 
Avenue.  Stiite  2-160.  Col^^  Park. 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer. 
Flight  Test  Branch.  ACE-116A.  FAA. 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building.  1701  Coliunbia  Avenue.  Suite 
2-160.  College  Park.  Georgia  30337- 
2748;  telephone  (404)  305-7367;  fax 
(404) 305-7348. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  munber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tiiis  notice  may  be  changed  in  light 
of  the  comments  received. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-88-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-88-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  August  26, 1993,  the  FAA  issued 
AD  93-17-10,  amendment  39-8681  (58 
FR  54947,  October  25. 1993),  which  is 
applicable  to  all  Lockheed  Model  L- 
1011-385  series  airplanes.  That  AD 
requires  inspections  to  detect  cracking 
of  certain  areas  of  the  rear  spar  caps, 
web,  skin,  and  certain  fastener  holes; 
and  repair  or  modification,  if  necessary. 
That  action  was  prompted  by  r^orts  of 
fatigue  cracks  in  the  caps  of  the  wing 
rear  spar  inboard  of  inner  wing  station 
(IWS)  346.  The  requirements  of  that  AD 
are  intended  to  prevent  rupttire  of  the 
rear  spar,  which  could  result  in 
extensive  damage  to  the  wing  and  fuel 
spillage. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  additional  reports  of 
fatigue  cracking  in  the  subject  areas  on 
these  airplanes.  The  airplanes  on  which 
the  craddng  occiured  had  accumulated 
'fewer  landings  than  the  number  of 
landings  specified  as  the  inspection 
thresholds  in  AD  93-17-10. 

Discussion  4^  Relevant  Service 
Infoimation 

Subsequent  to  the  findiing  of  this  new 
cracking,  the  manufacturer  issued,  and 
the  FAA  reviewed  and  approved, 
'  Lockheed  L-101 1  Service  Bulletin  093- 
57-203,  Revision  4,  dated  March  27. 
1995.  The  revised  service  bulletin 
describes  procedures  for  inspections  to 
detect  cracking  in  certain  areas  of  the 
rear  spar  caps.  web.  skin,  and  certain 
fastener  holes  at  earlier  inspection 


thresholds  than  those  specified 
previously.  The  service  bulletin  revision 
describes  the  following  various 
improved  inspection  procedures  and 
follow-on  actions: 

1.  Repetitive  X-ray  (radiographic) 
insp>ections  to  detect  cracking  of  the 
upper  and  lower  caps  of  the  rear  spar 
and  of  the  associated  web  and  skin  areas 
between  IWS  231  and  IWS  343.  The 
inspection  procedure  specified  in  the 
revised  service  bulletin  has  been 
changed  from  that  described  in  Revision 
3  to  clarify  the  location  for  the  X-ray 
tube  head  for  certain  exposures. 

2.  Repetitive  eddy  ciurent  surface 
scan  inspections  to  detect  cracking  of 
the  upper  spar  cap-to-skin  and  the 
upper  spar  cap-to-web  attachment  areas 
around  the  fasteners  from  IWS  310  to 
the  main  landing  gear  (MLG)  truimion 
fitting  at  approximately  IWS  343. 

3.  A  bolt  hole  eddy  current  inspection 
to  detect  cracking  in  the  1  Va-inch 
diameter  fastener  hole  located  inboard 
of  IWS  343.  The  service  bulletin 
specifies  that  this  inspection  is 
accomplished  at  an  initial  inspection 
threshold  only.  (However,  the  service 
bulletin  also  specifies  that  this 
inspection  must  be  accomplished  on 
any  fastener  hole  where  the  fastener  is 
removed  for  repair  or  replacement.) 

4.  For  airplanes  on  which  cracking  is 
found  during  the  bolt  hole  eddy  ciurent 
inspection  of  the  IVe-inch  diameter 
fastener  hole  located  inboard  of  IWS 
343.  the  service  bulletin  describes 
procedures  for  a  bolt  hole  eddy  current 
inspection  to  detect  cracking  at  the  four 
Ve-inch  fastener  locations  directly  below 
the  IVb-inch  fastener. 

5.  For  airplanes  on  which  Option  iv 
or  V  of  Lockheed  Repair  Procediue  LCC- 
7622-368  has  not  been  accomplished, 
the  service  bulletin  describes 
procedures  for  subsequent  repetitive 
ultrasonic  inspections  to  detect  cracking 
in  the  fastener  hole.  These  inspections 
are  performed  in  conjimction  with  eddy 
ciurent  surface  scan  inspections  to 
detect  cracking  of  the  upper  horizontal 
edge  of  the  rear  spar  web,  V2-inch  each 
side- of  the  inboard  edge  of  the  MLG 
trunnion  fitting. 

6.  Repetitive  low  frequency  eddy 
current  ring  probe  inspections  to  detect 
cracking  of  the  upper  cap/sldn  of  the 
rear  spar  between  IWS  310  to  IWS  326 
and  the  cap/web  fasteners. 

Since  the  issuance  of  AD  93-17-10, 
the  FAA  has  aiso  reviewed  and 
approved  later  revisions  of  certain 
service  information  specified  in 
paragraph  (d)  of  that  AD  as  an 
alternative  method  of  repairing 
confirmed  findings  of  cracking,  as 
follows: 


1.  Lockheed  L-101 1  Service  Bulletin 
093-57-196,  Revision  6,  dated 
December  6. 1994,  and  Lockheed  L- 
1011  Service  Bulletin  Change 
Notification  093-57-196,  R6-CN1, 
dated  August  22, 1995. 

2.  LocUieed  L-101 1  Service  Bulletin 
093-57-184,  Revision  7,  dated 
December  6, 1994,  and  Lockheed  L- 
1011  Service  Bulletin  Change 
Notification  093-57-196,  R7-CN1, 
dated  August  22, 1995. 

These  service  bulletins  describe 
procedures  for  modification  of  the  rear 
spar  upper  and  lower  caps  between  IWS 
228  and  346.  Among  other  things,  these 
service  bulletin  revisions  were  issued  to 
standardize  the  rework  of  fastener  holes, 
add  new  instructions  to  refer  to 
drawings  to  accompUsh  the 
modification,  clarify  miscellaneous 
information,  and  to  reference  certain 
service  information  for  web  damage 
extending  beyond  IWS  327. 

Discussion  of  the  Proposed  Actitm 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  93-17-10  to  continue  to 
require  inspections  to  detect  cracking  of 
certain  areas  of  the  rear  spar  caps,  web, 
skin,  and  certain  fastener  holes;  and 
repair  or  modification,  if  necessary.  The 
proposed  AD  would  add  various 
improved  inspections  and  follow-on 
actions,  and  would  require  that  the 
initial  inspections  be  accomplished  at 
reduced  thresholds.  The  inspections, 
follow-on  actions,  and  modification 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously.  The  repair  would 
be  required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA  or  in  accordance  with  the 
Lockheed  Model  L-101 1  Structural 
Repair  Manual. 

Operators  should  note  that  only  the 
inspection  procedures  (and  follow-on 
actions)  described  in  Lockheed  L-1011 
Service  Bulletin  093-57-203  would  be 
required  by  this  proposal.  In  a  separate 
AD  action  [AD  94-05-01,  amendment 
39-8839  (59  FR  10275,  March  4, 1994)], 
the  FAA  previously  addressed  the 
portion  of  that  service  bulletin  that 
deals  with  the  modification 

Cost  Impact 

There  are  approximately  236  Model 
L-1011-385  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet 
The  FAA  estimates  that  118  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

TTie  actions  that  are  currently 
required  by  AD  93-17-10  take 
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af^pnndmataly  21  W4>ik  hours  per 
airplane  to  aooompli^,  at  an  average 
labor  rate  of  $80  per  Work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  acticns  currently 
raquirsd  is  estimated  to  be  $148,680.  or 
$1,260  per  airplane. 

The  new  acticms  that  are  proposed  in 
this  AD  action  woulc)  take 
approximately  64  w«k  hours  per 
airplane  to  aonompli»h.  at  an  average 
labor  rate  of  $60  per  work  hour.  [This 
work  hour  estimate  assumes  that  X-ray 
inspections  are  done  of  both  upper  and 
lower  caps,  and  that  the  ultrasonic 
inspection  indicates  cnddng  in  each  of 
five  bolt  holes  (per  «4ng),  thus  requiring 
subsequent  boh  hole  eddy  current 
inspections  to  confirm  crack  findings. 
The  estimate  includes  inspections  of 
both  wings.}  Based  oa  these  figures,  the 
cost  impact  on  U.S.  operators  of  the 
proposed  reouiremeilts  of  this  AD  is 
estimated  to  be  $453Jl20,  or  $3,840  per 
airplane. ,  I 

The  coitt  impact  fi^ues  discussed 
above  are  based  on  aiynmipHrtniy  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  Ibis  AD  wne  not  adopted. 

Kegnlatary  Inqiact    | 

The  regulations  prdposed  herein 
would  not  have  subs^tial  direct  effects 
on  the  States,  on  the  ^lationship 
between  the  national  covemment  and 
the  States,  or  on  the  cflstiibutian  of 
power  snd  responsibflities  among  the 
various  levels  of  govemmeitf.  Therefore, 
in  accratlance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implicatiotis  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  disQossed  above,  I 
certify  that  this  propo^  regulation  (1) 
is  not  a  "significant  regulatory  action" 
mider  Executive  Ordtf  12866;  (2)  is  not 
a  "significant  rule"  uader  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not!  have  a  significant 
economic  impact,  po^tive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  tie  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A00AE8SE8. 

List  of  Sab|acts  in  14  tFR  Part  39 

Air  transportation,  ^inaaft.  Aviation 
safety.  Safety. 
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TIm  Pn^HMsd  Amendmant 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  9»-AIRW0frmmESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  V.S.C.  106(g}.  40101, 40113, 
44701. 

139.13    [Amandadl 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8681  (58  FR 
54947,  October  25, 1993),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows:  ' ''.  > 

I  orkhesd  Aarensiitkad  Sftlamm  Coiyny; 

Oodut  95-h4M-8»-AO.  Supanedas  AO 
93-17-10,  Amendment  39-8681. 
AppIicabUity:  All  Model  HOI  1-385-1.  L- 
1011-385-1-14, 1^1011-385-1-15.  and  L- 
1011-385-3  series  airplanes,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modifiBd,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfonnance 
of  the  requirements  of  this  AD  is  a%cted.  the 
owner/operator  must  use  the  authcHity 
provided  in  paragraph  (d)  of  this  AD  to ' 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  difEnent  actions  necessary  to 
address  the  unsafis  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  efiiact  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Paragraphs  (a)(1)  and  (b)  of  this  AD 
restate  the  requirement  for  repetitive 
inspections  and  follow-on  actions  contained 
in  paragraphs  (a)  and  (b)  of  AD  93-17-10. 
Therefore,  for  operators  who  have  previously 
accomplished  at  least  the  initial  inspection  in 
accordance  with  AD  93-17-10,  paragraphs 
(a)(1)  and  (b)  of  this  AD  require  that  the  next 
scheduled  inspection  be  performed  within 
2,000  flight  cycles  after  the  last  inspection 
performed  in  accordance  with  paragraphs  (a) 
and  (b)  of  AD  93-17-10. 

To  prevent  rupture  of  the  rear  spar,  which 
could  result  in  extensive  damage  to  the  wing 
and  fuel  spillage,  accomplish  the  following: 

(a)  Perform  inspections  and  various  follow- 
on  actions  to  detect  cracking  in  the  areas 
specified  in  and  in  accordance  with  Part  II 
of  the  Accomphshment  Instructions  of  the 


Lockheed  service  documents  listed  below. 
After  the  effective  date  of  this  AD,  the 
inspections  and  follow-on  actions  shall  be 
perfomed  Mily  at  the  times  specified  in  and 
in  accordance  writh  Revision  4  of  Lockheed 
L-1011  Service  Bulletin  093-57-203.  [The 
inspections  and  foUow-on  actions  include: 
repetitive  X-ray  (radiographic)  inspections; 
repetitive  eddy  ciurent  surfece  scan 
inspections;  bolt  hole  eddy  current 
inspections  at  various  locations;  repetitive 
ultrasonic  inspections  in  conjunction  with 
eddy  current  surfece  scan  in^Mctions  (for 
certain  airplanes);  and  repetitive  low 
frequency  eddy  ciment  rhig  probe 
inspections.]  * 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-203.  Revision  3.  dated  October  28. 1991; 
or 

•  Loddwed  L-1011  Snvice  Bulletin 
Service  Bulletin  093-57-203,  Revision  3. 
dated  October  28, 1991,  as  amended  by 
Lockheed  L-1011  Service  Bulletin  Change 
Notification  093-57-203.  R3-CN1,  dated 
Jime  22. 1992;  or 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-203.  Revision  4.  dated  March  27. 1995. 

(1)  For  airplanes  on  which  the  inspections 
required  by  AD  93-17-10,  amendment  39- 
8681,  have  been  initiated  prior  to  the 
eSsctive  date  of  this  AD:  Perform  the 
inspections  and  follow-on  actions  at  the 
times  specified  in  Table  I  of  Lockheed  L- 
1011  Service  Bulletin  Change  Notification 
093-57-203,  R3-CN1,  dated  Jime  22, 1992.  or 
witliin  6  months  after  November  24. 1993 
(the  effective  date  of  AD  93-17-10. 
amendment  39-6681).  whichever  oocun 
later. 

Nate  3:  As  allowed  by  the  phrase,  "unless 
accomplished  previously,"  if  the  inspections 
and  follow-on  actions  required  by  this 
paragraph  were  conducted  prior  to  November 
24. 1993.  in  accordance  wim  Lockheed  L- 
1011  Service  Bulletin  093-57-203,  Revision 
2.  dated  January  25, 1991,  those  inspections 
need  not  be  repeated. 

(2)  For  airplanes  on  which  the  inspections 
required  by  AD  93-17-10,  amendment  39- 
8681,  have  not  been  initiated  prior  to  the 
effsctive  date  of  this  AD:  Perform  the 
inspections  and  follow-on  actions  at  the 
times  specified  in  Table  I  of  Lockheed  L- 
1011  Service  Bulletin  093-57-203,  Revision 
4,  dated  March  27, 1995.  or  within  6  montlis 
after  the  efiiactive  date  of  Uiis  AD.  whichever 
occun  later. 

(b)  If  no  cracking  is  found,  perfcnm  the 
repetitive  inspections  and  follow-on  actions 
specified  in  the  Accomplishment 
Instructions  of  the  Ldddieed  service 
documents  listed  below  thereafter  at  intervals 
not  to  exceed  2,000  flight  cycles.  After  the 
effective  date  of  this  AD,  the  inspections  and 
follow-on  actions  shall  be  performed  only  in 
accordance  with  Revision  4  of  Lockheed  L- 
1011  Service  Bulletin  093-57-203. 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-203,  Revision  3,  dated  October  28, 1991; 
or 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-203,  Revision  3,  dated  October  28, 1991, 
as  amended  by  Lockheed  L-1011  Service 
Bulletin  Change  Notification  093-57-203, 
R3-CN1,  dated  June  22, 1992;  or 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-203,  Revision  4,  dated  March  27, 1995; 


(c)  If  any  finding  of  cracldng  is  confirmed, 
prior  to  fiirther  flight,  accomplish  paragraph 
(c)(1),  (c)(2).  or  (c)(3)  of  this  AD. 

(1)  Repair  the  cracked  area  in  accordance 
with  a  method  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office  (AGO), 
FAA,  Small  Airplane  Directorate.  Thereafter, 
perform  the  repetitive  inspections  and 
follow-on  actions  required  by  paragraph  (b) 
ofthis  AD.  Or 

(2)  Repair  the  rear  spar  upper  and  lower 
caps  between  IWS  228  and  346  in  accordance 
with  the  Lodcheed  Model  L-1011  Structural 
Repair  Manual.  Thereafter,  perform  the 
reftetitive  inspections  and  follow-on  actions 
required  by  f>aragraph  (b)  of  this  AD.  Or 

(3)  Modify  the  rear  spar  upper  and  lower 
capM  between  IWS  228  and  346  in  accordance 
with  the  Lockheed  service  bulletins  listed 
below,  as  applicable.  Accomplishment  of  the 
modification  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-184.  Revision  7.  dated  December  6, 1994, 
as  amended  by  Change  Notification  093-57- 
184,  R7-CN1,  dated  August  22, 1995;  or 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-196,  Revision  6,  dated  December  6, 1994, 
as  amended  by  Change  Notification  093—57- 
196.  R&-a4l.  dated  August  22, 1995;  or 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-203,  Revision  4.  dated  March  27, 1995. 

Note  4:  Accomplishment  of  the 
modification  specified  in  paragraph  (c)(3)  of 
this  AD  prior  to  the  effective  date  of  this  AD 
in  accordance  with  the  following  Lockheed 
service  bulletins,  as  applicable,  is  considered 
to  be  in  compliance  with  this  paragraph: 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-184,  Revision  6,  dated  October  28, 1991: 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-184,  Revision  7,  dated  December  6, 1994; 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-196,  Revision  5,  dated  October  28. 1991; 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-196.  Revision  6,  dated  December  6, 1994; 

•  Lockheed  1^1  Oil  Service  Bulletin  093- 
57-203,  Revision  3.  dated  October  28, 1991; 
or 

•  Lockheed  L-1011  Service  Bulletin  093- 
57-203.  Revision  3,  dated  October  28. 1991, 
as  amended  by  Change  Notification  093—57- 
203.  R3-CN1,  dated  Jime  22, 1992. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be ' 
used  if  approved  by  the  Manager,  Atlanta 
AGO.  Operators  shall  sulmiit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  AGO. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on 
December  11, 1995. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-30646  Filed  12-15-95;  8:45  am) 
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14  CFR  Part  39 
[Docket  No.  9S-nANE-41] 

Airworthiness  Directives;  General 
Electric  Company  CF34  Series 
TurlMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
General  Electric  Company  (GE)  CF34 
series  turbofan  engines.  This  proposal 
would  reduce  the  allowable  operating 
cyclic  life  limit  for  affected  high 
pressiu*e  compressor  (HPC)  stage  1  rotor 
disks.  This  proposal  is  prompted  by  an 
updated  stress  and  life  analysis.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  HPC  stage  1 
rotor  disk  rupture,  engine  failure,  and 
damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
February  16, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
95-ANE-41, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Eugene  Triozzi,  Aerospace  Engineer. 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7148, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 


above,  will  be  considered  before,  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regtilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
{Ktstcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nimiber  95-ANE-41."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-ANE-41. 12  New 
England  Executive  Paik,  Biu-lington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  reviewed  and  approved  an 
updated  stress  and  life  analysis  for  high 
pressiue  compressor  (HPC)  stage  1  rotor 
disks  installed  in  General  Electric 
Comptmy  (GE)  CF34  series  turbofan 
engines.  Although  the  FAA  has  not 
received  any  reports  of  cracked  or  failed 
HPC  stage  1  rotor  disks,  the  stress  and 
life  analysis  was  performed  using  new, 
improved  methodology.  This  analysis 
revealed  that  the  published  cyclic  life 
limits  were  higher  than  updated 
calculated  lives,  which  could  result  in 
the  operation  of  an  HPC  stage  1  rotor 
disk  beyond  its  cyclic  Ufa.  This 
condition,  if  not  corrected,  could  result 
in  HPC  stage  1  rotor  disk  rupture, 
engine  failure,  and  damage  to  the 
aircraft. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
reduce  the  allowable  operating  cyclic 
life  limit  for  afiected  HPC  stage  1  rotor 
disks. 

There  are  approximately  440  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  150 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
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proposed  AD,  that  it  would  take  zero 
additional  work  hours  per  engine  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $7,067  per  engine,  based 
on  the  estimated  otrrent  part  cost, 
prorated  downward  by  a  factor  equal  to 
the  quotient  of  the  difierence  between 
the  original  cyclic  Efe  limit  (9000 
cycles)  and  the  revised  cyclic  Ufa  limit 
(6000  cycles)  divided  by  the  original 
qrclic  life  limit.  Based  on  these  figures, 
the  total  cost  impaqt  of  the  proposed  AD 
on  U.S.  operators  i)  estimated  to  be 
$1,150,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  StateSr  or  on  th#  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  goiramment.  Therefore, 
in  accordance  with;Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  d|scus8ed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulat(»y  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  qot  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nu*iber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulat(»y  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  bet  obtained  by 
contacting  the  Rulet  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 


Air  transportation,  Aircraft.  Aviation 
safisty,  Safe^.         I 

The  Proposed  Amendment 

Accordingfy.  pur$uant  to  the 
authority  delegated  ;to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Anation  Regulations 
(14  CFR  part  39)  as  follows: 


PART39-A1RW0I 
DIRECTIVES 


NESS 


iRTHINES 


1.  The  authority  Citation  for  part  39 
continues  to  read  as  follows: 

Antfaarity:  49  U.S.Q  106(g).  40101. 40113, 
44701. 


UMI 


f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Ganeral  Electric  Company.  Docket  No.  95- 

AhfE-41. 

Applicability:  General  Electric  Company 
(GE)  Models  CF34-1A.  -3A,  and  -3A2 
tuTfoo£ui  engines,  with  high  prassuie 
compressor  (HPC)  stage  1  rotor  disks,  part 
number  6040T79G01.  installed.  These 
engines  are  installed  on  but  not  limited  to 
Qmadair  Limited  Model  CL-600-2A12  and 
CI>«00-2B16  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  afiected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (b) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unaaie  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  HPC  stage  1  rotor  disk  rupture, 
engine  failure,  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  Remove  from  service  HPC  stage  1  re  tor 
disks  prior  to  accumulating  6,000  cycles  in 
service  since  new,  and  replace  with  a 
serviceable  part 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  shouJd  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Mole:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

Issued  in  Burlington,  Massachusetts,  on 
December  8, 1995. 

Jay  J.  Pardee, 

Manager,  Engine  and  Pnpeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  95-30645  Filed  12-15-95;  8:45  am] 
BNJJNO  COM  4ttO-1>-U 


14CFRPart39 

[Docket  No.  95-NM-128nAD| 

Ainworthinaes  Dtrsctlves;  Jetstream 
Model  4101  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  airplanes. 
This  proposal  would  require  an 
inspection  to  verify  the  proper  position 
of  "door  open"  placards  on  the  inside 
of  the  main  entrance  door,  and 
replacement  with  new  placards 
appropriately  positioned,  if  necessary, 
litis  proposal  is  prompted  by  a  report 
that  the  "door  open"  placards  on  the 
inside  of  the  main  entrance  door,  as 
currentiy  installed,  may  not  be  visible  to 
passengers  or  flightcrew  when  the  door 
handle  is  in  the  open  position.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  certain 
placards  on  the  inside  of  the  main 
entrance  door  are  clearly  visible  and 
perform  their  intended  function  in  the 
event  of  an  emergency  evacuation. 
DATES:  Comments  must  be  received  by 
January  23, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
128-AD,  1601  Lind  Avenue.  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029. 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPtEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nile  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-128-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-128-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

DiscHSsion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recenUy  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  the 
"door  open"  placards  on  the  inside  of 
the  main  entrance  door  may  not  be 
properly  installed  (that  is,  aligned  with 
the  door  handle  when  it  is  in  the 
"open"  positiim),  as  raqiured  by  section 
25.811  (e)  of  the  Federal  Aviation 
Regulations  (14  CFR  25.811), 
"Emergency  exit  maridng."  The 
placards  are  currentiy  installed  at 
imprecise  locations,  since  the  type 
design  data  was  not  explicit  in  defining 
the  installation  locations.  Therefore, 
these  placards  may  not  be  visible  to  the 
passengers  or  flightrrew  during  an 
emergency  evacuation,  and 
consequentiy,  do  not  fulfill  the  intent  of 
the  regulations,  which  i^to  ensure  that 
these  placards  are  visible  and  properly 
aligned  with  the  door  handle  when  it  is 
in  the  "open"  position.  This  condition, 
if  not  corrected,  could  delay  or  impede 


the  evacuation  of  passengers  during  an 
emergency. 

Jetstream  has  issued  Service  Bulletin 
J41-11-007,  dated  May  10. 1995.  which 
describes  procedures  for  a  one-time 
visual  inspection  to  verify  the  proper 
position  of  certain  placards  on  the 
inside  of  the  main  entrance  door,  and 
removal  of  the  placard  and  installation 
of  a  new  placard,  if  necessary.  The  CAA 
classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kidgdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29}  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  on  other 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  a  one-time 
visual  inspection  to  verify  the  proper 
position  of  certain  placards  on  the 
inside  of  the  main  entrance  door,  and 
removal  of  the  placard  and  installation 
of  a  new  placard,  if  necessary.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  25  airplanes 
of  U.S.  registry  would  be  afiiected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  be 
supphed  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figures, 
the  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $1,500. 
or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accoraphsh  thoae  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relation^p 
between  the  national  government  and 
the  States,  or  on  the  dMribution  of 
power  and  resptmsibiUties  among  the 
various  levels  of  government.  Therefore, 


in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Ejcecutive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promiUgated.  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40101,  40113. 
44701. 

39.13    [Amenied] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jrtrtie—  Akcrall  Limited:  Docket  gS-NM- 
128-AD. 

Applicability:  Model  4101  airplanes, 
constructors  numbers  41004  through  41046 
inclusive;  certificated  in  any  category. 

Ne/tm  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  use  the  authority 
provided  in  f>aragrBph  [h]  of  this  AD  to 
re<^iest  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
con&giuation  on  the  unsafe  condition 
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■ddrassed  by  this  AO.  In  no  case  does  the 
presence  of  any  nuxliftcation,  altentioa,  or 
repeir  remove  any  airplane  from  the 
applicability  of  this  /i). 

Complkmca:  Requiiad  as  indicated,  unless 
accomplished  pravioiiily. 

To  ensure  that  carton  placards  on  the 
inside  of  the  main  enttaiice  door  are  clearly 
visible  and  properly  aligned,  accomplish  the 
following: 

(a)  Within  4  month*  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  to  verify  th0  proper  position  of  the 
door  open  placards  aa  the  inside  of  the  main 
entrance  door,  in  accordance  with  Jetstream 
Service  Bulletin  J41-11-007,  dated  May  10, 
1995.  If  any  placard  is  found  to  be 
improperly  positioned,  prior  to  further  flight, 
remove  the  placard  and  install  a  new  placard 
in  the  specified  positi^,  in  accordance  with 
the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 
provides  an  acceptably  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Brandi.  ANM-113,  FAA, 
Transport  Airplane  Dinctorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Prinqipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Nola  2:  Information  ^nceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Staqdardization  Branch, 
ANM-113. 

(c)  Special  flight  peitnits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomp*lished. 

Issued  in  Renton,  Wishington.  on 
December  11. 1995.      1 
DvraU  M.  PMhrsoD,  ' 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  edification  Service. 
(FR  Doc  95-30644  Fil«d  12-15-95:  8:45  am] 
1 OOOC  4tlO-tt-U 


UCFRPart39 

iPoclHt  No. 


96-CE-M-AO] 


AlrworlMiMM  DtreoOvM;  BrMkatt 
Aircraft  ComfMny,  Inc.  Air  FHtw 
Awmblleg  liwfled  on  Alrpiw 

AQENCV:  Federal  Avijation 

AdmiuistraticHi.  DOT. 

ACTION:  Notice  of  prfposed  rulemaking 

(NPRM). 

SUMMAMY:  This  document  proposes  to 
supersede  AD  95-03-02,  which 
currently  requires  repetitively 
inspecting  (visually)  the  air  filter  firame 
for  a  loose  or  deteriorating  gasket  on 
airplanes  incorporating  certain  Brad^ett 
air  filter  assemblies.  The  proposed 
action  retains  the  re^titive  inspection 


and  possible  replacement  requirements 
as  contained  in  AD  95-03-02,  and 
would  incorporate  additional  Brackett 
air  filter  assemblies  to  the  applicability 
of  that  AD.  Additionally,  it  woiild 
provide  a  terminating  action  for  the 
repetitive  inspection.  The  Federal 
Aviation  Administration's 
determination  that  these  additional 
Brackett  air  filter  assembhes  should  be 
inspected  and  replaced  prompted  this 
AD  action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
gasket  particles  from  entering  the 
carburetor  because  of  air  filter  gasket 
failure,  which,  if  not  detected  and 
corrected,  could  result  in  partial  or 
complete  loss  of  engine  power  and  loss 
of  control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  February  20, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
OfBce  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-61- 
AD,  Room  1558.  601 E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Ccnnments 
may  be  in^)ected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday  ' 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Brackett  Aircraft  Company,  Inc.,  7045 
Flightline  Drive,  Kingman.  Arizcma 
86401.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Elizabeth  Bumann,  Aerospace  Engineer. 
Los  Angeles  Aircraft  Certification 
Office,  FAA.  3960  Paramoimt 
Boulevard.  Lakewood,  California  90712; 
telephone  (310)  627-5265;  facsimile 
(310)  627-5210. 

SUPPI^MENTARY  INFORMATION: 

ConmMnts  Invited 

Interested  persons  are  invited  to 
participate  in  the  m^ilfing  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  AH 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
DodiAt. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-«l-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Diflcuasion 

AD  95-03-02  was  published  in  the 
Federal  Registo-  on  August  25, 1994  (59 
FR  43784)  and  applies  to  airplanes  that 
have  a  certain  Brackett  air  filter 
neoprene  gasket  installed  in  accordance 
with  Supplemental  Type  Certificate 
(STC)  SA71GL.  The  action  requires 
repetitively  inspecting  (vistially)  the  air 
filter  frame  for  a  loose  or  deteriorated 
gasket,  and  replacing  any  gasket  fotmd 
loose  or  deteriorated. 

The  FAA's  continuing  investigation  of 
these  Brackett  neoprene  gasket  air 
filter's  failing  and  the  continuing  unsafe 
condition  described  in  AD  95-03-02 
suggests  that  a  superseding  action  be 
proposed.  The  FAA  has  discovered  that 
additional  Brackett  air  filten  with  the 
same  neoprene  gasket  design  are 
installed  as  original  equipment  and  in 
accordance  wiUi  STC  SA693CE  on 
certain  additional  airplanes.  These 
airplanes  would  also  be  sub)ect  to  air 
filter  assembly  failure. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  information  described 
above,  the  FAA  has  determined  that  AD 
action  should  be  taken  to  prevent  gasket 
particles  fit>m  entering  the  carburetor 
because  of  air  filter  gasket  failure,  which 
could  result  in  partial  or  complete  loss 
of  engine  power. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Brackett  air  filter  frame 
assemblies  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  95- 
03-02  with  a  new  AD  that  would 
require  incorporating  additional 
Brackett  air  filter  assemblies  to  the 
applicability  paragraph  of  AD  95-03-02, 
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retain  the  repetitive  inspection  at 
intervals  not  to  exceed  100  houra  time- 
in-service  (TIS)  with  replacement  of  the 
air  filter  if  damaged,  and  mandatory 
replacement  of  the  air  filter  assembly  at 
500  hours  TIS,  terminating  the 
repetitive  inspection  requirement 
ccmtained  in  AD  95-03-02. 

The  FAA  estimates  that  50,000 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD.  To 
accomplish  the  proposed  repetitive 
inspection  and  possible  replacement  of 
a  damaged  air  filter  would  take 
approximately  1  houjr  per  airplane,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  To  install  a 
new  gasket  cost  approximately  $3  per 
airplane.  Based  on  these-figures,  the 
total  cost  impact  of  the  proposed 
repetitive  inspection  and  replacement 
on  U.S.  operators  is  estimated  to  be  $63 
per  airplane.  The  FAA  knows  that  each 
owner/operator  would  have  to 
repetitively  inspect  four  times  before  the 
mandatory  replacement  of  the  air  filter 
assembly,  and  based  on  the  assumption 
that  no  operator  would  incorporate  the 
modification  prior  to  the  500  houra  TIS, 
the  total  cost  of  four  repetitive 
inspections  with  possible  replacement 
of  the  air  filter  gasket  would  be  $252  per 
airplane  plus  the  cost  of  the  proposed 
terminating  action.  Based  on  these 
figures  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operatora  is 
estimated  to  be  $12,600,000. 

In  comparison,  the  cost  to  incorporate 
the  modification  is  about  1  workhour 
per  airplane  at  approximately  $60  per 
workhour.  The  air  filter  assembly 


replacement  is  estimated  to  be  $40  per 
airplane.  The  total  estimated  cost  for  the 
proposed  modification  required  at  500 
hours  TIS  would  be  $100  per  airplane 
and  the  totsd  cost  impact  of  the 
modification  is  estimated  to  be 
$5,000,000  thereby  rediicing  the  total 
cost  of  the  proposed  AD  by  $7,600,000 
from  $12,600,000  to  $5,000,000.  The 
FAA  has  no  way  to  determine  how 
many  owners/operators  have  completed 
the  repetitive  inspections  and 
replacements  or  the  terminating  action 
modification  and  must  calculate  the  cost 
impact  based  on  the  entire  U.S.  fleet. 

The  regulations  proposed  herein 
would  not  have  substantia]  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 


Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safiety.  Safety. 

The  Proposed  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  USC  106(g].  40101.  40113. 
44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
95-03-02,  Amendment  39-9139,  and  by 
adding  a  new  AD  to  read  as  follows: 

Brackett  Aircraft  Company:  Doclcet  No.  95- 
CE-61-AD;  Supersedes  AD  95-03-02, 
Amendment  39-9139. 

Applicability:  Air  filter  assemblies 
presented  in  the  following  chart  that  utilize 
a  neoprene  gasket  installed  on,  but  not 
limited  to  the  following  airplanes, 
certificated  in  any  category: 

Note  1:  These  air  filters  could  be  installed 
as  original  equipment  or  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA71GL  or  STC  SA693CE. 


Air  filter 
as8emt)ly 


BA-2010 
BA-4106 


BA-4106-1 
BA-4210  .. 
BA-6110  .. 

BA-6110A 
BA-6110  .. 

BA-e910  .. 


Airplanes  installed  on 


Beechcraft  Model  77  Airplanes. 

Cessna  Models  120,  140.  140A.  150,  150A,  1508,  150C,  150D,  150E,  150F.  150G,  150H,  150J,  150K,  150U  150M.  A150M, 
152,  and  A152;  American  Charrpton  Models  Bellanca  (Champion)  (Aeronca)  7ACA,  7ECA,  and  7FC:  Aviat,  Inc.  Models  A-1; 
LuSco»T*e  Models  8.  8A,  8B,  8C,  8D,  BE,  8F.  and  T-8F:  Piper  Models  PA-22,  PA-22-135,  PA-22-150,  PA-22-160.  PA- 
22-1 
PA- 

PA18AS— " 

PA_19,  PA-TsA  (Resfricted),  PA-18A-"135-  (Restricted),  and  PA-ISA-'ISO"  (Restricted)  (SN  18-1  through  1&-18-6963); 
Taylorcraft  Models  BC65,  BCS-65,  BC12-65,  BCSl2-«5.  BC12-0,  BCS12-01.  BC12D85,  BCS12D85,  BCl20-*-85, 
BCS12D-4-85,  19,  F19,  F21,  DC-65,  DCO-65,  F22,  F22A,  F22B,  and  F22C;  Univair  Models  (Alon)  A-2,  A2-A,  (Forney)  F- 
1,  F-1A,  and  (Mooney)  M10;  Swift  Museum  Models  (Globe)  GC-1A  and  GC-1B;  Augustair  Model  Varga  (Morrisey)  2150A; 
Aeronca  Model  65-CA;  American  Champion  7ECA  (with  Cont.  O-20O-A  engine)  and  7ACA;  Reims  Aviation  (Cessna) 
F150G,  F150H,  F150J,  F150K,  F150L.  F150M.  FA150K,  FA150L,  F152,  AND  FA152;  Socata-Groupe  Aerospatiale  Models 
Railye  Series  MS880B.  MS885,  and  1003. 

Aviat,  Inc.  Model  (Christian)  A-1 . 

Gutfstream  Models  AA-1 ,  AA-1  A,  AA-1 B,  AA-1 C,  and  AA-5. 

Cessna  Models  170,  170A,  170B,  172.  172A,  172B,  172C,  172D,  172E,  172F,  172G,  172H,  1721,  172K.  172L.  and  172M; 
Mooney  Mite  Model  M-18C;  Reims  Aviation  Models  (Cessna)  F172D,  F172E,  F172F,  F172G,  F172H,  F172K,  F172L,  and 
F172M;  Socata-Groupe  Aerospatiale  Models  TB9,  TB10,  Railye  Series  fi4S892A-150,  MS892E-150,  MS892E-150T,  and 
MS892E-150ST;  Panstwowe  Zakolady  Kotnicze  Model  PZL-Koliber  150A;  Augustair,  Inc.  Model  Varga  (Monisey)  2180. 

Cessna  Models  172N  and  172P;  Reims  Aviation  Models  (Cessna)  F172N  and  F172P. 

Maute  Models  M^,  M-4C,  M-4S,  M^T.  M-*-220,  M-4-220C,  M-^220S,  M-4-220T,  M--»-180C,  M-4-180S.  M-^180T, 
M-6-220C.  M-6-235C,  M-5-180C,  M-&-210TC.  M-6-180,  M-6-235,  M-7-235,  MX-7-180.  MXT-7-160.  MXT-7-180, 
MX-7-160,  MX-7-235,  and  MX-*-235;  Mooney  Models  M20,  M20A,  M20B,  M20C.  M20D.  and  M20G. 

Dynac  Models  (Aero  Commander)  100  and  100A. 
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Air  mar 
assembly 


AAF-117 


AAF-116 


Airplanes  installed  on 


Cessna  Models  120.  140.  140A.  150.  150A.  150B.  150C.  150D.  150E,  150F.  150G.  150H.  150J.  150K.  150L.  150M.  A150M. 
15?.  and  A152;  American  Champion  Models  Bettanca  (Champion)  (Aeronca)  7ACA.  7ECA.  and  7FC:  Aviat.  Ina  Models  A-l; 
Lu^conibe  Models  8.  8A.  88.  8C.  80.  8E.  8F.  and  T-8F;  Piper  Models  PA-22,  PA-2a-135.  PA-22-150.  PA-22-160.  PA- 
22*108.  PA-20-115.  PA-20-135.  PA-38-112.  J-3.  J3C-65.  J3C-65S.  PA-11,  PA-11S.  J4A,  J4A-S.  J4E.  J5A.  J5A-80. 
PA(-12.  PA-12S.  PA-16.  PA-17.  PA-18.  PA-18A.  PA-185.  PA-18-"125"  (Army  L-21A).  PA-18AS-"125",  PA-185-"125". 
PAr18AS-"135".  PA-18S-"135-.  PA-18--135-.  PA-18-"150",  PA-18A--150-  (SN  18-1  through  18-8963).  PA-18S-"150-. 
PA.-19,  PA-18A  (Restricted).  PA-18A--135-  (Restricted),  and  PA-18A-"150-  (Restridsd)  (SN  18-1  through  18-18-6963); 
TajMorcrBn  Models  BC85.  BCS-66.  BC12-65. 

BCSl2-<6.  BCia-0.  BCS1W)1.  BC12D85.  BCS12D85,  BC12D-4-85.  BCS12D-4-85.  19.  F19,  F21.  DC-65,  DCO-65.  F22. 
F2iA.  F22B.  and  F22C;  Univair  Models  (Alon)  A-2.  A2-A.  (Forney)  F-1,  F-1A.  and  (Mooney)  MIO;  Swill  Museum  Models 
(Gttbe)  GC1A  and  QC-IB;  Augustair  Model  Varga  (Morrisey)  2150A;  Aeronca  Model  66-CA;  American  Champion  7ECA 
(wit)  Cont  O-20O-A  engine)  and  7ACA:  Reims  Aviation  (Cessna)  F150G.  F150H.  F150J,  F150K,  F150l^  F150M.  FA150K. 
FA1S0L.  F152.  AND  FA1S2;  Socala-Groupe  Aerospatiale  Models  Rallye  Series  MS880B.  MS885,  and  100S.  F22B.  and 
F2<C;  Univair  Models  (Aton)  A-2.  A2-A.  (Forney)  F-l.  F-lA.  and  (Mooney)  MIO;  Svwfl  Museum  Models  (Globe)  GC-1A  and 
QQ-1B;  Augustair  Model  Varga  (Morrisey)  21S0A;  Aeronca  Model  65-CA:  American  Champion  7ECA  (with  Cont  O-200-VV 

.  engine)  and  7ACA;  Reims  Aviation  (Cessna)  F150G.  F150H.  F150J,  F150K.  F150L.  F150M.  FA150K.  FA150L.  F152,  AND 
FAl52;  Socala<3roupe  Aerospatiale  Models  Ralye  Series  MS880B.  MS885.  and  1 0OS. 

Cessia  Models  170.  170A.  170B.  172.  172A.  172B.  172C.  172D.  172E,  172F.  172G,  172H.  1721.  172K.  172L.  and  172M; 
Mooney  MNe  Model  K4-18C:  Reims  Aviation  Models  (Cessna)  F172D,  F172E.  F172F,  F172G.  F172H,  F172K.  F172U  and 
fl|2M:  Socata<koupe  Aerospatiale  Models  TB9,  TBIO.  Rallye  Series  MS892A-1S0.  MS892E-150.  MS892E-150T.  and 
150ST;  Panstwowe  Zakolady  Kotnicze  Model  PZL-Kolitier  ISOA;  Augustair,  Inc.  Model  Varga  (Morrisey)  2180. 


fli2M:  S< 


Note  2:  This  AD  apidiefl  to  each  aiipline 
identified  in  the  preceding  applicability 
proYision.  regardless  of  whethsr  it  has  been 
nxKlified,  altered,  or  rfpaiied  in  the  arae 
subfect  to  the  requiren^nts  of  {his  AD.  For 
airplanes  that  have  be^  modified,  altered,  or 
repairsd  so  that  the  performance  of  the 
leqtiirements  of  this  AD  is  affacted,  the 
OMnier/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
eccndance  with  paiagraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  ot  the 
effect  of  the  modificatt>n.  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 


Air 


BA-2010  . 

BA-4108  

— 

BA-4106-1  

BA-4210  

BA-6110  

••■•••••••••■••••■■•••••••••••••••■■•a 

BA-6110A 

BA-6110 

BA-8910  

AAF-117 

AAF-118 J 

eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time- in-service  (TIS)  after  the  eSsctive 
date  of  this  AD.  or  within  the  next  100  hours 
(TIS)  after  the  last  inspection  accomplished 
in  accordance  with  AD  95-03-02.  whichever 
occurs  first,  and  thereafter  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished  in  accordance  with  paragraph 
(c)  of  this  AD. 

To  prevent  gasket  particles  from  entering 
the  carburetor  because  of  air  filter  gasket 
failure,  which  could  result  in  partial  or 
complete  loss  of  engine  power,  accomplish 
the  following: 

Replace  wNh  assembly 

BA-2010  Revision  A  

BA-4106  Revision  D  

BA-4106-1  Revision  A 

BA-4210  Revision  B  „ 

BA-6110  Revision  H  

BAr-6110A  Revision  D 

BA-6110  Revision  C ..:... 

BA— 6810  Revision  B  .............................. .....m. 

BA-4106  Revision  D 

BA-6110  Revision  H  


(a)  Inspect  (visually)  the  inside  and  outside 
of  the  air  filter  frame  for  gasket  looseness, 
movement,  or  deterioration  in  accordance 
with  Brackett  Document  1-194,  dated  March 
18. 1994.  Continue  this  repetitive  inspection 
at  intervals  not  to  exceed  100  hours  TIS,  until 
accomplishment  of  the  terminating  action 
required  in  paragraph  (c)  of  this  AD. 

(b)  If  the  gasket  is  found  to  be  damaged.    . 
prior  to  further  flight,  replace  the  air  filter 
assembly  with  one  having  a  retaining  lip  in 
accordance  with  the  Brackett 
INSTALLATION  INSTRUCTION  SHEET 
corresponding  to  the  new  air  filter  assembly 
part  number  that  is  applicable  to  the  owner/ 
operator's  particular  model  of  airplane: 


Instruction  sheet 


BA-2004,  dated  6/6/95. 
BA-^105,  dated  6/15/95. 
RM-1,  dated  7/6/95. 
BA-4205,  dated  6/14/95. 
BA-6105.  dated  5/8/95. 
BA-5111.  dated  5/8/95. 
BA-6105.  dated  6/5/95. 
BA-8910-3,  dated  6/6/95. 
BA-4105,  dated  6/15/95. 
BAr-6105,  dated  5/8/95. 


(c)  Within  the  next  900  hours  TIS  after  the 
eSactive  date  of  this  AD.  replace  the  air  filter 
assembly  as  a  terminating  action  to  this  AD 
in  accordance  with  the  Brackett 
INSTALLATION  INSTHUCTION  SHEET 
corresponding  to  the  new  air  filter  assembly 
part  number  that  is  applicable  to  the  owner/ 
operator's  particular  model  of  airplane  as 
specified  in  paragraphi  (b)  of  this  AD. 

(d)  The  replacement:  in  paragraphs  (b)  and 
(c)  are  considered  terminating  action  for  the 
repetitive  inspection  required  by  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CPR  21.197  and  21.199 
to  operate  the  airplane  to  a  location  where 
the  requirements  of  th|s  AD  can  be 
accomplished. 


(f)  An  alternative  method  of  compliance 
adjustment  of  the  repetitive  compliance 
times  that  provides  an  equivalent  level  of 
safety  may  be  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
3960  Paramount  Boulevard.  Lakewood, 
California  90712.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 


(g)  All  persons  aSscted  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Brackett  Aircraft 
Company.  Inc..  7045  Flightline  Drive, 
Kinfflnan.  Arizona  86401;  or  may  examine 
these  documents  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Coimsel,  Room 
1558, 601  E.  12th  Street,  Kansas  Qty. 
Missouri  64106.' 

(h)  This  amendment  supersedes  AD  95- 
03-02.  Amendment  39-9139. 


Issued  in  Kansas  City,  Missouri,  on 
December  11. 1995. 
Henry  A.  AniMtrong. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certificatioix  Service. 
(FR  Doc.  95-30675  Filed  12-15-«5;  8:45  am] 
MLUNQ  coot  4eiO-13-U 


14CFRPart71 

[Airspaca  Doekat  No.  95-ANE-6<q 

Proposed  Amendment  to  Class  D  and 
Class  E  Airspace;  New  England  Region 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Qass  D  airspace  areas  at 
Beverly,  MA  (BVY);  Bedford,  MA  (BED); 
Danbury,  CT  (DXR);  Norwood,  MA 
(OWD);  Lebanon,  NH  (LEB);  and 
Nashua,  NH  (ASH);  and  to  amend  the 
associated  Qass  E  airspace  areas  at 
Beverly  (BVY),  Lebanon  (LEB),  and 
Nashua  (ASH).  The  FAA  has 
determined  after  a  review  of  the 
elevation  of  the  surrounding  terrain  in 
the  vicinity  of  these  airports  that  the 
lateral  limits  of  the  Class  D  areas  at 
these  airports  may  be  reduced  and  the 
appropriate  changes  made  to  the  Class 
E  airspace  areas. 

DATES:  Comments  must  be  received  on 
or  before  January  17, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANE-530, 
Federal  Aviation  Administration, 
Docket  No.  95-ANE-60, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7530; 
fax  (617)  238-7596. 

The  official  docket  file  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  New  England  Region, 
ANE-7,  Room  401, 12  New  England 
Executive  Park,  Biu-lington,  MA  01803- 
5299;  telephone  (617)  23fr-7050;  fax 
(617) 238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division,  Room  408, 
by  contacting  the  Manager.  System 
Management  Branch  at  the  first  address 
listed  above. 
'      FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Duda,  System  Management 
Branch,  ANE-533, 12  New  England 
Executive  Park,  Bvulington,  MA  01803- 
5299;  telephone  (617)  238-7533;  fax 
(617)  238-7596. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  first  under  ADDRESSES  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-ANE-60."  The  postcard 
will  be  date/time  stamped  and  retiuned 
to  the  commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
wnth  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Afiairs,  Attention:  PubUc  Inquiry 
Outer,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
reduce  the  lateral  limits  of  the  Class  D 
airspace  areas  at  Beverly.  MA  (BVY); 
Bedford.  MA  (BED);  Danbury.  CT  (DXR); 
Norwood.  MA  (OWD);  Lebanon.  NH 
(LEB):  and  Nashua.  NH  (ASH);  and.  as 
a  consequence  to  those  changes,  to  make 
the  necessary  changes  to  the  associated 
Class  E  airspace  areas  at  Beverly  (BVY), 
Lebanon  (LEB),  and  Nashua  (ASH).  This 
action  is  the  result  of  an  extensive 
review  of  the  elevation  of  the 


surrounding  terrain  at  airports  in  the 
New  England  region  with  Class  D 
airspace  areas.  That  review  came  in 
res;>onse  to  concerns  expressed  by 
operators  and  other  interested  parties 
over  recent  changes  to  the  lateral  limits 
of  Class  D  airspace  areas  in  the  New 
England  Region.  By  using  more  detailed 
topographical  charts  and  more  precise 
calculations,  the  FAA  has  determined 
that  reductions  in  the  lateral  limits  of 
the  Class  D  airspace  areas  at  BVY,  BED, 
DXR.  OWD,  LEB,  and  ASH  are 
appropriate  and  will  not  affect  aviation 
safety.  As  a  result  of  the  reductions  to 
the  Class  D  airspace  areas  at  BVY,  LEB. 
and  ASH,  the  FAA  must  also  make 
minor  adjustments  to  the  associated 
Class  E  areas  at  those  airports.  Class  D 
airspace  designations,  and  Class  E 
airspace  designations  for  airspace  areas 
extmding  upward  from  the  surface  of 
the  earth  defined  as  extensions  to  Class 
D  airspace  areas,  are  published  in 
paragraphs  5000  and  6004.  respectively, 
of  FAA  Order  7400.9C.  dated  August  17, 
1995,  and  effective  September  16, 1995, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  Class  E 
airspfice  designations  listed  in  this 
document  would  be  pubUshed 
subsequently  in  this  Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technicid 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  these  proposed  regulations — 

(1)  are  not  "significant  regulatory 
actions"  imder  Executive  Order  12866; 

(2)  are  not  "significant  rules"  under 
DOT  Regulatory  Policies  and  Procediues 
(44  FR  11034;  February  26. 1979);  and 

(3)  do  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  these  routine 
matters  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  these  proposed  rules  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Snbiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air).    - 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 
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r  49  U.S.C  tt»(g),  40103. 40113. 
40120:  B.a  10eS4.  24  FIteseS,  3  CPR.  19S9- 
1903  Coop.,  p.  389: 14  CTR  11.69. 


171.1 

2.  Tlie  incoiporation  by  letoenoe  in 
14  CFR  71.1  of  Federal  Aviation 
Administraticai  Ordet  7400.9C  Aiispaoe 
Designations  and  RepoitinR  Points, 
dated  August  17, 1995.  and  effective 
September  16, 1995,  Is  amended  as 
follows: 

PmapaphSOOO    Oattf)  Ainpace 

MANBMADBOTwly.DfcA    (lavind) 

Bevariy  municipal  Airport,  MA 
(L^  42»35'03''  N.  kai$.  TO'SS'Ol"  W) 
That  airapaca  axtandiig  upward  from  the 
tur&ca  to  and  tnchidin^  2.600  feet  MSL 
within  a  4.1-mik  ladiuaf  of  Beverly 
Municipal  Airport.  exdlHliag  dut  airspace 
writhin  the  Boaton.  MA.  Claaa  B  airspace  area. 
This  Oms  D  airspace  araa  is  affective  during 
the  specific  dates  and  ti$ies  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
datas  and  times  will  thateafter  be 
oontiBttously  published  [in  the  Airport/ 
Facility  Directory.         j 
•        •        •        •       I* 


ANEMAD 


MJk    ntaviaad] 


BedCntl.  Lawrence  G.  Hanscom  Field,  MA 
(Lat  42*28^2"  N,  lonf.  7117'20-  W) 
That  airspace  extendiag  upward  from  the 
nirfeoe  to  and  including  2,600  feet  MSL 
wrlthin  a  4.7-mile  radiuvof  Lawrence  G. 
Hanscom  Fteld,  exdudiag  that  airspace 
within  the  Boston,  MA,  Class  B  airspace  area. 
This  Qass  D  airspace  arae  is  effsctive  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notica  to  Airmen.  The  effective 
dates  and  times  will  theteaftar  be 
continuously  published  in  the  Airport/ 
Facility  Directny. 


.CT    IKavfead] 


ANECTD 

Danbury  Municipal  Airport,  CT 

(Lat  41»22'17''  N,  loni.  73»28'56''  W) 
CarmelVORTAC 

ILat  41»16'48"  N,  lon|.  73«34'53"  W) 
That  airspace  extendi^  upward  from  the 
surfeoe  to  and  including  3,000  feet  MSL 
within  a  6-mile  radiiis  of  Danbury  Municipal 
Airport,  and  mthin  1.2  iniles  on  each  side  of 
die  Carmel  VORTAC  039*  radial,  extending 
frmn  the  6-mile  radius  ta  the  Carmel 
VORTAC  This  Class  D  airspace  area  is 
effective  during  the  specific  datef  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  eflHsctive  dates  and  times  will 
thereafter  be  continuou^y  published  in  the 
Airpoxt/Fadlity  Directo 


ANEMAD  Norwood.  MA    (Raviaadl 

Norwood  Memorial  Airport.  MA 
(Lat  42»11'27"  N,  long.  71"10'23"  W) 
That  airspace  extenditig  upward  from  the 
surface  to  and  including  2,600  MSL  within 
a  4.5-mile  radius  of  the  Norwood  Memorial 
Airport,  excluding  that  lireiwce  within  the 
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Boston,  MA.  Claaa  B  airspace  araa.  This  Claas 
D  airspace  area  is  effective  during  the 
specific  dates  and  timaa  established  in 
advance  by  a  Notice  of  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


ANENHDLabaiMii.NH    (Koviead] 

Lebanon  Municipal  Airport,  NH 
(Lat  43»3r35''  N,  long.  72»18'15"  W) 

Thai  airspace  extending  upward  from  the 
surface  to  and  including  3,100  feet  MSL 
within  a  4.6-mife  radius  of  Lebanon 
Municipal  Airport,  and  wdthin  1.8  miles  each 
side  of  the  extended  centerline  of  Runway 
36,  extending  from  the  4.8-mile  radius  to  6 
miles  ncHth  of  the  end  of  Runway  36.  This 
Class  D  airspace  area  is  eSiective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


ANENHDNaaliaa,NH    [Kaviaad] 

Nashua  Boire  Field,  NH 

(Lat  42*46'54"  N,  long.  71«30'53"  W) 
Sports  Center  Airport,  Pepperell 

(Lat  42»41'45"  N,  long.  71»33'03''  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,700  feet  MSL 
writhin  a  5-mile  raditis  of  Boire  Field: 
excluding  that  airspace  within  a  2-mile 
radiiu  of  Sports  Center  Airport,  Pepperell, 
and  that  airspace  within  the  Manchester 
Airport,  NH,  Class  C  airspace  area.  This  Class 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  %rill  thereafter  be  continuously 
published  in  the  AirpcHt/Fadlity  Directory. 


SubfMTt  E— Ctass  E  AHrapae* 


Paragraph  6004    Class  E  airspace  anas 
extending  frtan  the  surface  of  the  earth 
defined  as  extensions  to  Qass  D  airspace 
areas. 


ANE  MA  E4  Beverly  MA    rRavfead) 

Beverly  Municipal  Airport  MA 
(Lat  42"'35'03"  N.  long.  70'55'01''  W) 
That  airspace  extending  upward  from  the 
surface  mthin  3.2  miles  on  each  side  of  the 
TopMfield  NDB  317°  bearing  extending  from 
a  4.1-mile  radius  of  Beverly  Municipal 
Airport  to  7  miles  northwest  of  the  Topsfield 
NDB.  This  Class  E  airspace  area  is  e^ctive 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  efiisctive  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directcny. 


ANENHE4 


.NH 


(Revised] 

Lebanon  Municipal  Airport,  NH 

(Lat.  43»3735"  N,  long.  7218'15"  W) 
BURGR  OM 


(Lat  43»43'57"  N.  long.  72»20'00"  W) 
Hanover  NDB 
(Lat  43»42'08"  N,  long.  72»10'39^  W) 
That  airspace  extending  upward  from  the 
stirface  writhin  3.3  miles  each  side  of  the 
BURGR  CH)4  352°  bearing  frmn  a  4.8-mile 
radius  of  Lebanon  Municipal  Airport  to  8 
miles  north  of  the  BURGR  OM,  and  withhi 
2.4  miles  each  side  of  the  Hanover  NDB  051* 
bearing  extending  from  the  4.8-mile  radius  to 
7  miles  ncHtheast  of  the  Hanover  NBD.  This 
Class  E  airspace  area  is  eSsctive  during 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  efEsctive 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


ANENEE4Naalnia.NH  [Reviaad] 

Nashua,  Boire  Field,  NH 

(Ut  42»46'54''  N,  long.  71»30'53"  W) 
CHERNNDB 

(Lat  42»49'54"  N,  long.  71»30'53"  W) 
Manchester  VORTAC 

(Lat  42»52'06''  N,  long.  71»22'10"  W) 

That  airspace  extending  upward  from  the 
surface  within  2.6  miles  on  each  side  of  die 
CHERN  NDB  303°  bearing  extending  from  a 
5-mile  radius  of  Boire  Field  to  7  miles 
northwest  of  the  CHERN  NDB,  and  that 
airspace  extending  upward  frmn  the  surface 
within  1.1  miles  on  each  side  of  the 
Manchester  VORTAC  231*  radial  extending 
from  the  5-mile  radius  to  8.4  miles  northeast 
of  Boire  Field.  This  Class  E  airspace  area  is 
effective  during  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
threafter  be  continuously  published  in  the 
Airport/Facility  Directcay. 
•        *•••' 

Issued  in  Burlington,  MA,  on  December  7, 
1995. 

John  J.  B«yca, 

Acting  Manager,  Air  Traffic  Division,  New 
England  Region. 

(FR  Doc  95-30689  FUed  J2-15-95:  8:45  am] 
sauNa  oooc  4aia-i»-ii      . 
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14  CFR  Part  71 

{Airapaee  Doekat  No.  •6-AWP-2S] 

Proposed  Establishment  of  Clasa  E 
Airapaoo;  WIHcox.  AZ 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaldng. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Wilcox,  AZ.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  21 
and  RWY  3  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instnunent  Flight 
Rules  (IFR)  operations  at  Cochise 
County  Airport,  Willcox,  AZ. 


DATES:  Comments  must  be  received  on 
or  before  January  19, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager.  System  Management  Branch, 
AWP-530,  Docket  No.  95-AWP-28.  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center.  Los  Angeles, 
California,  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Cotmsel.  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard. 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  dtiring  normal  business  at  the 
Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Achninistration,  15000  Aviation 
Boxdevard,  Lawndale,  California.  90261. 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argtiments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particiUarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWP-28."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  15000 
Aviation  BotUevard,  Lawndale, 


California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
stunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaldng  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  ]x>s  Angeles, 
California  90009.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  appUcation  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  a  Class  E  airspace  area  at 
Willcox,  AZ.  The  development  of  GPS 
SIAPs  at  Cochise  County  Airport  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  RWY  21  and 
RWY  3  SIAP  at  Cochise  County  Airport, 
Willcox,  AZ.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubhshed  in  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
pubUshed  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  oidy  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certi£ed  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 


List  of  Snbiecta  in  14  CFKPart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amandment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Auttiority:  49  U.S.C  106(g),  40103, 40113. ' 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  *         •         •         • 

AWF  AZ  E5  Willcox.  AZ    [New] 

Cochise  County  Airport,  AZ 

(Ut  32''14'39"  N,  long.  109*53'38"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surfeoe  within  a  6.5-inile 

radius  of  Cochise  County  Airport. 

•  •         •         •         • 

Issued  in  Los  Angeles,  California,  on 
December  1, 1995. 
Harvey  R.  Riebel. 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  95-30690  Filed  12-15-95;  8:45  am] 

MUJNQ  COOE  4eiO-1»-M 


14  CFR  Part  71 

[AifBpace  Docket  No.  9S-AWP-43I 

Proposed  Amendment  of  Class  E 
Airspace;  Vacavllle,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Vacaville,  CA.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instnunent  Approach 
Procedure  (SL\P)  to  Runway  (RWY)  20 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Nut  Tree  Airport,  Vacaville,  CA. 
DATES:  Comments  must  be  received  on 
or  before  January  24, 1996. 
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A00RE88E8:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administrqtion,  Attn: 
Manager,  S3rsteni  Management  Branch, 
AWP-530,  Docket  Nb.  95-AWP-43,  Air 
Traffic  Division,  P.Q  Box  92007,   . 
Worldway  Postal  Cefiter,  Los  Angeles, 
California,  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel.  Western  Pabific  Region. 
Federal  Aviation  Adtninistration,  Room 
6007, 15000  Aviatio»  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager.  System 
Management  Branch,  Air  Traffic 
Division  at  the  abov«  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Weftem-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndal0,  California  90261, 
telephone  (310)  725^533. 

SUPPI^MENTARY  INFO^TION: 

Qmunents  Invited 

Interested  parties  Ire  invited  to 
participate  in  this  pibposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned!  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invit^  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airsp^  Docket  No.  95- 
AWP-43."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comjnents  will  be 
considered  before  tajdng  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  wiU  be  available  for 
ejcamination  in  the  System  Management 
Branch.  Air  Traffic  division,  at  15000 
Aviation  Boulevard,, Lawndale. 
California  90261.  both  before  and  after 
the  closing  date  for  eomments.  A  report 
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summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
Cahfomia  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  Ust  for  futiire 
NPRM's  should  also  request  a  copy  of 
Advisory  Qrcular  No.  11-2 A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  amending  the  Class  E  airspace  area 
at  Vacaville,  CA.  The  development  of  a 
GPS  SL\P  at  Nut  Tree  Airport  has  made 
this  proposal  necessary,  llie  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  aircraft 
executing  the  GPS  RWY  20  SIAP  at  Nut 
Tree  Airport,  Vacaville,  CA.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  ieet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  PoUdes  and  Procediues  (44 
PR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibihty  Act. 

List  of  Subiect*  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-{AiMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854,  24  PR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

S71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  AZ  E5  Vacaville.  CA    [Revised] 

Nut  Tree  Airport,  CA 

(Ut.  3a''22'37"  N,  long.  121»57'45"  W) 
Sacramento  VORTAC 

(Lat  38''26'38"  N.  long.  121''33'02"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  Nut  Tree  Airp>ort  and  within  2.5  miles 
radius  of  the  Nut  Tree  Airport  and  within  2.2 
miles  each  side  of  the  Sacramento  VORTAC 
259°  radial,  extending  from  the  5-mile  radius 
to  11.3  miles  west  of  the  VORTAC  and  2.5 
miles  each  side  of  the  034°  bearing  from  the 
Nut  Tree  Airport,  extending  from  the  2.6  mile 
radius  to  lO.S  miles  northwest  of  the  airport. 
***** 

Issued  in  Los  Angeles,  California,  on 
December  1, 1995. 
James  H.  Snow, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
(PR  Doc.  95-30691  Filed  12-15-95;  8:45  am] 
BaXMQ  CODE  4aiO-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-AEA-oq 

Proposed  Establishment  of  Class  E 
Airspace;  Stevensvllle,  MO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUHMARY:  This  proposed  rule  would 
establish  Class  E  Airspace  at 
Stevensvllle,  MD.  A  standard 
instrument  approach  procedure  (SIAP), 
based  on  the  Global  Positioning  S3rstem 
((?S),  has  been  developed  for  Rimway 
(RWY)  11  at  Bay  Bridge  Airport, 
Stevensvllle,  Kfi}.  The  intended  effect  of 
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this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrtunent  Flight 
Rules  (IFR)  operations  to  the  airport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  February  29, 1996. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  tripUcate  to:  Manager, 
System  Management  Branch,  AEA-530, 
Docket  No.  95-AEA-06  F.A.A.  Eastern 
Region.  Federal  Building  #111.  John  F. 
Keimedy  Int'l  Airport,  Jamaica,  NY 
11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastern  Region. 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Federal  Building,  #111.  John  F.  Kennedy 
International  Airport.  Jamaica,  New 
York  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  System  Management  Branch. 
AEA-530.  F.A.A.  Eastern  Region. 
Federal  Building.  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  argvunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nvunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AEA-06."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  commimicatlons  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 


in  the  light  of  conunents  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  simunarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  futiire  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
appUcation  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regvilations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at 
Stevensvllle,  MD.  A  GPS  RWY  11  SIAP 
has  been  developed  for  Bay  Bridge 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP  and  for  IFR 
operations  at  the  airport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  si^ace 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9C,  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimient  would  be 
pubUshed  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est{d)Ushed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entitles  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71HAMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  dated 
Augiist  17, 1995,  and  effective 
September  16, 1995,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*         *         *         *         • 

AEA  VA  ES  Stevensvllle,  MD 

Bay  Bridge  Airport,  MD 

(Lat.  38°58'35"  N,  long.  76*19'  47"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6-mile  radius 

of  Bay  Bridge  Airport. 

Issued  in  Jamaica,  New  York,  on  November 
30,  1995. 
John  S.  Walker. 
Manager.  Air  Traffic  Division. 
[FR  Doc.  95-30693  Filed  12-15-95;  8:45  am] 
BIUJNQ  COCE  4*10-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  9&-AWP-39] 

Proposed  Amendment  of  Class  E 
Airspace;  Columbia,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Columbia,  CA.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  35 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  (IFR)  operations  at 
Columbia  Airport,  Coliunbia,  CA. 
DATES:  Comments  must  be  received  on 
or  before  January  19, 1996. 
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Send  coitunents  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Managemoit  Branch, 
AWP-530,  Docket  N^.  95-AWP-39,  Air 
Traffic  Division.  P.Oi  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California,  90009. 

Hie  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Oiief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Adsiinistration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  nomial  business  at  the 
Office  of  the  Manage!,  System 
Management  Brandi  j  Air  Traffic 
Division  at  the  abova  address. 
FOR  FUfOHER  MFOMMITION  OONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch.  AWP-530,  Air 
Traffic  Division.  WeStem-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  mFORMATION: 

ComiiiMits  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  wfritten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  viewsiand  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal- 
Communications  should  identify  the 
airspace  docket  munber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commehters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  ^  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWP-39."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  bej  changed  in  light 
of  comments  receive^l.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  15000 
Aviation  Boulevard,  Lawndale, 
Cahfomia  90261,  bolii  before  and  after 
the  closing  date  for  cbmments.  A  report 


summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  theliOtice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describ^  the  application  procediues. 

ThePnqposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  amending  the  Class  E  airspace  area 
at  Columbia,  CA.  The  development  of  a 
C3*S  SLAP  at  Colimibia  Airport  has  made 
this  proposal  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  aircraft 
executing  the  GPS  RWY  35  SL\P  at 
Columbia  Airport,  Coliunbia,  CA.  Class 
E  airspace  designations  for  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995. 
and  effective  September  16. 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  hequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103. 40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f7l.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  Avigust  17. 1995,  and  effsctive 
September  16, 1995,  is  amended  as 
follows: 

Paragmph  BOOS  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         •         •        * 

AWPAZE5  Columbia.  CA    [RsviMd] 

Columbia  Airport,  CA 

(Ut.  38"01'50"  N.  long.  120»24'53"  W ) 
Columbia  NDB 

(Let.  38»01'52"  N,  long.  120''24'48"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surCace  within  a  S-mile  radius 
of  Coltmibia  Airport  and  within  2.6  miles 
radius  of  each  side  of  the  211"  bearing  from 
the  Columbia  NDB  extending  from  the  5-mile 
radius  to  10.4  miles  south  of  the  NDB  and 
within  2  miles  east  of  the  189°  bearing  from 
the  Columbia  NDB  extending  from  the  5-mile 
radius  to  7.8  miles  south  of  the  NDB. 

•  *         •         •        • 

Issued  in  Los  Angeles,  California,  on 
December  1, 1995. 
James  H.  Snow, 

Acting  Manager,  Air  Traffie  Division, 
Western-Pacific  Region. 
[FR  Doc.  95-30694  Filed  12-15-95;  8:45  am] 
BILLING  CODE  4S10-13-M 


SECURITIES  AND  EXCHANGE 
COMMSSiON 

17  CFR  Chapter  n 

Releaae  Noa.  33-7246. 34-36672, 35-26428. 
39-2337.  IC-21591.  IA-1540;  File  No.  S7- 
33-95 

List  Of  Rules  To  Be  Reviewed  Pursuant 
to  the  Regulatory  Flexibility  Act 

agency:  Seciuities  and  Exchange 

Commission. 

ACTION:  Publication  of  list  of  rules 

scheduled  for  review. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  today  publishing  a  list  of 
rules  to  be  reviewed  pursuant  to  Section 


610  of  the  Regulatory  Flexibility  Act. 
The  list  is  published  to  provide  the 
public  with  notice  that  these  rules  are 
scheduled  for  review  by  the  agency  and 
to  invite  public  comment  on  them. 
DATES:  Public  comments  are  due  by 
January  31, 1996. 

ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  with  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Room  6184,  Stop 
6-9,  Washington,  D.C.  20549.  All 
submissions  should  refer  to  File  No.  S7- 
33-95,  and  will  be  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
Room  1026,  at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  H.  Sullivan,  Office  of  the  General 
Counsel,  Securities  and  Exchange 
Commission  202-942-0954. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  ("RFA")  (Pub. 
L.  9&-354,  94  Stat.  1165  (September  19, 
1980)  requires  that  each  agency  review 
every  ten  years  each  of  its  rules  that  has 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
The  piupose  of  the  review  is  "to 
determine  whether  such  rules  should  be 
continued  without  change,  or  should  be 
amended  or  rescinded  ...  to  minimize 
any  significant  economic  impact  of  the 
rules  upon  a  substantial  niunber  of  such 
small  entities"  (5  USC  610(a)). 

The  RFA  stipulates  the  following 
specific  considerations  that  must  be 
addressed  in  the  review  of  each  rule:  (1) 
the  continued  need  for  the  rule;  (2)  the 
nature  of  complaints  or  comments 
received  concerning  the  rule  fiom  the 
public;  (3)  the  complexity  of  the  rule;  (4) 
the  extent  to  which  the  rule  overlaps, 
duplicates  or  conflicts  with  other 
Federal  rules,  and,  to  the  extent  feasible, 
with  State  and  local  governmental  rules; 
and  (5)  the  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  nave  changed  in  the  area 
afiiected  by  the  rule  (5  USC  610(c)). 

Pursuant  to  the  RFA,  the  rules  and 
forms  listed  below  are  scheduled  for 
review  by  staff  of  the  Commission 
during  the  next  twelve  months.  The 
rules  are  grouped  according  to  which 
Division  or  Office  of  the  Commission 
has  responsibility  for,  and  will  review, 
eachnde: 


Rules  ami  Foms  Ta  Be  Reviewed  by 
the  Diviskm  of  Corporatkai  Finance 

ThJe:  Form  S-4  (for  registration  of 
securities  issued  in  business 
combination  transactions). 

Citation:  17  CFR  239.25. 

Authority:  15  U.S.C.  77a  et  seq. 


Title:  Form  F-4  (for  registration  of 
securities  of  foreign  private  issuers 
issued  in  certain  business 
combinations). 

Citation:  17  CFR  239.34. 

Authority:  15  U.S.C.  77a  et  seq. 

Title:  General  rules  and  regvilations 
pursuant  to  Section  9(a)  of  the  African 
Development  Bank  Act. 

Citation:  17  CFR  Part  288. 

Authority:  15  U.S.C  77a  et  seq.;  22 
U.S.C.  290i-9a. 

Title:  Regulation  14A;  Regidation  14C. 

Citation:  17  CFR  240.14a-l  through 
240.14a-104  (Regulation  14A);  17  CFR 
240.14C-1  through  240.14C-101 
(Regulation  14C). 

Authority:  15  U.S.C.  78a  et  seq. 

Rules  and  Forms  To  Be  Reviewed  by 
the  Division  of  Investment  Management 

Title:  Rule  2a  19-1  (investment 
company  limited  partners  not  deemed 
affiliated  persons). 

Citation:  17  CFR  270.2al9-l. 

Authority:  15  USC  80a-6(c)  and  80a- 
37(a). 

Title:  Rxile  lOb-1  (definition  of  regular 
broker  or  dealer) 

Citation:  17  CFR  270.10b-l. 

Authority:  15  USC  80a-37(a). 

Title:  Rule  22e-2  (pricing  of 
redemption  requests  in  accordance  with 
Rule  22C-1). 

Citation:  17  CFR  270.22e-2. 

Authority:  15  USC  80a-6(c),  80a- 
22(e),  and  80a-37(a). 

Title:  Rule  20a-l  (solicitations  of 
proxies,  consents  and  authorizations). 

Citation:  17  CFR  270.20a-l. 

Authority:  15  USC  80a-20(a). 

Title:  Rule  30a-l  (annual  reports). 

Citation:  17  CFR  270.30a-l. 

Authority:  15  USC  80a-29. 

Title:  Rule  30bl-l  (semi-annual 
report).  

Citation:  17  CFR  270.30bl-l. 

Authority:  15  USC  80a-29. 

Title:  Rule  30bl-2  (semi-annual 
report  for  totally-owned  registered 
management  investment  company 
subsidiary  of  registered  management 
investment  company). 

atation:  17  CFR  270.30bl-2. 

Authority:  15  USC  80a-29. 

Ti^e;  Rule  30f-l  (applicability  of 
Secticm  16  of  the  Exchange  Act  to 
Section  30(f)). 

atation:  17  CFR  270.30f-l, 

Authority:  15  USC  78p. 

Title:  Rule  34b-l  (sales  literature 
deemed  to  be  misleading). 

atation:  17  CFR  270.34b-l. 

Authority:  15  USC  77j,  777,  78j(b),  and 
80a-33(b). 

Title:  Form  N-2  (registration 
statement  of  closed-end  management 
investment  companies). 


Citation:  17  CFR  274.11a-l. 

Authority:  15  USC  77f,  77g,  77h,  77j, 
77s,  80a-8.  80a-24. 80a-29,  and  80a-37. 

Title:  Form  N-14  (for  the  registration 
of  securities  issued  in  business 
combination  transactions). 

Citation:  17  CFR  239.23. 

Authority:  15  USC  77f.  77g.  77h.  77j. 
77s,  80a-8,  80a-24,  80a-29,  and  80a-37. 

Title:  Rule  203(b)(3)-l  (definition  of 
"client"  of  an  investment  adviser  for 
certain  purposes  relating  to  limited 
partnership). 

Citation:  17  CFR  275.203(b)(3)-l. 

Authority:  15  USC  80b-6A. 

Title:  Rule  205-3  (exemption  from  the 
compensation  prohibition  of  Section 
205(1)  for  registered  investment 
advisers). 

Citation:  17  CFR  275.203(b)(3)-l. 

Authority:  15  USC  80b-^A. 

Titie:  Rule  6c-3  (exemptions  for 
certain  registered  variable  life  insurance 
separate  accounts). 

Citation:  17  CFR  270.6O-3. 

Authority:  15  USC  80a-6(c)  and  808- 
37(a). 

Titie:  Rule  6c-6  (exemption  for 
certain  registered  separate  accounts  and 
other  persons). 

Citation:  17  CFR  270.6c-6. 

Authority:  15  USC  80a-6{c),  80a- 
11(a),  and  80a-37(a). 

Titie:  Rule  6c-7  (exemptions  from 
certain  provisions  of  Sections  22(e)  and 
27  for  registered  separate  accounts 
offering  variable  annuity  contracts  to 
participants  in  the  Texas  Optional 
Retirement  Program). 

atation:  17  CFR  270.6c-7. 

Authority:  15  USC  80a-6(c);  80a- 
37(a). 

Titie:  Rule  6c-8  (exemptions  for 
registered  separate  accoimts  to  impose  a 
deferred  sales  load  and  to  deduct  certain 
administration  charges) 

atation:  17  CFR  270.6c-8. 

Authority:  15  USC  80a-6(c)  and  80a- 
37(a). 

Title:  Rule  6e-3(T)  (temporary 
exemptions  for  flexible  premium 
variable  life  insiuance  separate 
accounts). 

atation:  17  CFR  270.6e-3(T). 

Authority:  15  USC  808-6(e)  and  SOe- 
37(a). 

Title:  Rule  lla-2  (offera  of  exchange 
by  certain  registered  separate  accounts 
or  others  the  terms  of  which  do  not 
require  prior  Commission  approval). 

atation:  17  CFR  270.11a-2. 

Authority:  15  USC  808-6(c)  and  80a- 
37(a). 

Titie:  Rule  22d-2  (exemption  fiom 
section  22(d)  for  certain  registered 
separate  accounts). 

atation:  17  CFR  270.22d-2. 
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Authority.  15  USC  $0a-6(c)  and  80a- 
37(a). 

Title:  Rule  26a-l  (payment  of 
administrative  fees  toithe  depositor  or 
principal  undOTwriten  of  a  imit 
investment  trust;  exemptive  relief  for 
separate  accounts). 

atation:  17  CFR  270.26a-l. 

Authority:  15  USC  a0a-6(c),  80a- 
26(a).  and  80a-37(a). 

Title:  Rale  26a-2  (exemptions  from 
certain  provisions  of  factions  26  and  27 
for  registered  separata  accounts  and 
others  regarding  custodianship  of  and 
deduction  of  certain  fees  and  charges 
from  the  assets  of  such  accounts). 

Citation:  17  CFR  27D.26a-2. 

Authority:  15  USC  80a-6(c)  and  80a- 
37(a).  1 

Title:  Form  N-3  (re|istration 
statement  of  separate  accounts 
organized  as  manageqient  investment 
companies).     

atation:  17  CFR  27>4.11b. 

Authority:  15  USC  r7g.  77j.  77s.  80a- 
8, 80a-29.  and  80a-3t. 

Title:  Form  N-4  (registration 
statement  of  separate  accoimts 
organized  as  unit  investment  trusts). 

Citation:  17  CFR  274.11c. 

Authority:  15  USC  r7g.  77j.  778,  80a- 
8, 80a-29,  and  80a-37, 

Title:  Rule  7  (companies  deemed  not 
to  be  electric  gas  utility  companies). 

Citation:  17  CFR  230. 7. 

Authority:  15  U.S.C  79b. 

Title:  Rule  14  (exemption  of 
acquisitions  of  securities  of  power 
supply  companies  fnan  section  9(a)(2) 
of  the  Act). 

Citation:  17  CFR  2S0.14. 

Authority:  15  U.S.C  79i(a)(2). 

Title:  Rule  15  (exemption  of  holding 
company  and  subddiuy  companies 
under  section  3(aK2)  t>f  the  Act). 

Cftotio/i;  17  CFR  2te.l5. 

AuthMity:  15  U.S.C.  79c(aX2). 

Title:  Rule  16  (exemption  of  non- 
utiUty  subsidiaries  and  affiliates). 

Citation:  17  CFR  290.16. 

Authtmty:  15  U.S.C  79b(aX8)  and 
79b(aKll).  j 

Title:  Rule  20  (preaicribed  forms  and 
amendments). 

Citation:  17  CFR  2)0.20. 

Authority:  15  U.S.C  79f. 

Title:  Rule  21  (fiUng  o(  documents). 

Citation:  17  CFR  2^.21. 

AtOhority:  15  U.S.C  77a  et.  seq..  78a 
et  aeq.,  and  77aaa  etiseq. 

Title:  Rule  22  (appbcatioBS  and 
declarations). 

Citation:  17  CFR  2$0.22. 

AiOhmty:  15  U.S.C.  778.  78m.  7«o, 
78w,  79o,  77eee,  77ggg,  77nnn.  77888. 
80e-37, 80a-38.  79c  and  79t.  80b-3. 
80b-4.  and  80b-ll. 
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Title:  Rule  41  (exemption  of  public 
utility  subsidiaries  wiUi  respect  to 
limited  subsidiaries  with  respect  to 
limited  acquisition  of  utiUty  assets). 

atation:  17  CFR  250.41. 

Authority:  15  U.S.C.  78m. 

Title:  Rule  52  (exemption  of  issue  and 
sale  of  certain  securities). 

Citation:  17  CFR  250.52. 

Authority:  15  U.S.C.  79f  and  79h. 

Title:  Rule  53  (certain  registered 
holding  company  financings  in 
connection  with  the  acquisition  of  one 
or  more  exempt  wholesale  generators). 

atation:  17  CFR  250.53. 

Authority:  15  U.S.C.  792-5a. 

Title:  Rule  54  (efi'ect  of  exempt 
wholesale  generators  on  other 
transactions). 

atation:  17  CFR  250.54. 

Authority:  15  U.S.C.  79c.  79f(b).  and 
79-i(c)(3). 

Title:  Notices  and  reports  to  be  filed 
under  Section  33. 

Citation:  17  CFR  250.57. 

Authority:  15  U.S.C.  79z-5b. 

Title:  Rule  63  (Approval  of 
reorganization  fees. 

Citation:  17  CFR  250.63. 

Authority:  11  U.S.C.  608. 

Title:  Rule  64  (scope  of  appUcations 
for  approval  of  reorganization  plans). 

atation:  17  CFR  250.64. 

Authority:  15  U.S.C.  79k. 

Title:  Rule  72 — ^Filing  of  statements 
pursuant  to  Section  17(a). 

atation:  17  CFR  250.72. 

Authority:  15  U.S.C.  79q. 

Rules  To  Be  Reviewed  by  the  Division 
of  Market  Ragulatien 

Tide:  Exemption  of  certain  direct 
participation  program  securities  from 
Sections  7(c)  and  11(d)(1). 

atation:  17  CFR  240.3al2-9. 

Authority:  15  U.S.C.  78c(aMl2).  78g. 
78k  and  78w. 

Tit/e.- Options  disclosure  document. 

Ototion.  17  CFR  240.9b-l. 

Authority:  15  U.S.C.  77b,  77g.  77], 
77s(a).  78i,  78(o)  and  78w(a). 

Title:  Exemptions  from  Section  12(g). 

Citation:  17  CFR  240.12g-l. 

Authority:  15  U.S.C.  781.  78m,  78o 
and  78w. 

Title:  Tender  ofiers  by  issuers. 

atation:  17  CFR  240.130-4;  17  CFR 
24e.l4e-l. 

Authority:  15  U.S.C  78c(b),  78i(aX6). 
78Kb),  78ni(e),  78n(e).  78w(a)  and  80a- 
23(c). 

Title:  Annual  reportiac  requiiements 
far  registered  traaafcr  afents. 

atation:  17  CFR  240.17Ac2-2, 

Ai^tority:  15  U.S.C  78q,  78q-l  and 
78w(a)- 


Title:  Depository  shipment  control  list 
transfer  instructions;  Ciefinition  of  item. 

atation:  1 7  CFR  240. 1 7Ad-l . 

Authority:  15  U.S.C.  78b.  781,  78q-l 
and  78w. 

Title:  Written  inquiries  and  requests. 

Citation:  17  CFR  240.17Ad-5. 

Authority:  15  U.S.C.  78c.  78q-l  and 
78w. 

Rule  To  Be  Reviewed  by  the  OfBce  of 
the  Chief  Accountant 

Title:  Article  4  of  Regulation  S-X 
(Rules  of  General  Application). 

Citation;  17  CFR  210.4. 

Authority:  15  U.S.C.  77f.  77g.  77s(a), 
77aa(25)  to  (26),  781.  78m,  78o(d), 
78w(a).  79e(b),  79n.  79t(a),  80a-8,  and 
80a-29. 

The  Commission  invites  public 
comment  on  both  the  list  and  the  rules 
to  be  reviewed. 

Dated:  December  12, 199S. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-30659  Filed  12-15-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  MO 
[SPATS  No.  WV-022] 

Wyoming  Regulatory  Program 

AQBiCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

hiterior. 

ACTION:  Proposed  rule;  pubUc  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 


r:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  WycHidng 
regulatory  program  (hereinafter,  the 
"Wyoming  program")  under  the  Surface 
Mining  Control  and  Redamaticm  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  the  addition  and 
revision  of  statutes  and  rules  pertaining 
to  shrub  density  stocking  requirements 
and  wildlife  habitat.  The  araendmok  is 
intended  to  revise  the  W3r^ning 
program  to  be  consistent  with  SMCRA 
and  the  correspcmding  Federal 
regulations. 

DATES:  Written  cMueants  must  be 
received  by  4:00  p.m.,  m.s.t.,  January  17. 
1996.  If  requested,  a  pubUc  hearing  on 
the  proposed  amendaMnt  will  be  held 
on  January  12, 1996.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 


received  by  4:00  p.m.,  m.s.t.,  January  2, 

1996. 

ADDRESSES:  Written  comments  should 

be  mailed  or  hand  delivered  to  Guy  V. 

Padgett  at  the  address  listed  below. 

Copies  of  the  Wyoming  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  V.  Padgett,  Director,  Casper  Field 
Office.  Office  of  Surface  Mhiing 
Reclamation  and  Enforcement. 
Federal  Building.  Room  2128. 100 
East  "B"  Street.  Casper,  Wyoming 
82601-1918 
Dennis  Hemmer.  Director.  Department 
of  Environmental  Quality,  Herschler 
Building— 4th  Floor  West,  125  West 
25th  Street,  Cheyenne,  Wyoming 
82002,  Telephone:  (307)  777-7938 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  Telephone:  (307)  261-5824. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26. 1980,  the  Secretary 
of  the  hiterior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Wyoming  program  can 
be  found  in  the  November  26, 1980, 
Federal  Register  (45  FR  78637). 
Subsequent  actions  concerning 
Wyoming's  program  and  program 
amendments  can  be  found  at  30  CFR 
950.12,  950.15,  950.16,  and  950.20. 

n.  Proposed  Amendment 

By  letter  dated  November  29, 1995, 
Wyoming  submitted  a  proposed 
amendment  to  is  program 
(administrative  record  No.  WY-031-1) 
pursuant  to  SMCRA  (30  U.S.C.  1201  et 
seq.).  Wyoming  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendments  at  30  CFR 
950.16(q)  and(bb)  through  (gg).  The 
provisions  of  the  Wyoming 
Environmental  Quality  Act  that 
Wyoming  proposes  to  revise  are: 
Wyoming  Statue  (W.S.)  35-11-103, 
definitions,  and  W.S.  35-11-402, 
establishment  of  reclamation  standards. 
The  provisions  of  the  coal  rules  and 
regulations  of  the  Department  of 
Environmental  Quality,  Land  Quality 
Division,  that  Wyoming  proposes  to 
revise  are:  chapter  I,  section  2, 


definitions;  chapter  II,  section  2,  permit 
application  requirements  for  surface 
coal  mining  operations;  chapter  IV, 
section  2,  general  environmental 
protection  performance  standards  for 
surface  coal  mining  operations;  chapter 
X,  section  4,  coal  exploration  and 
reclamation  performance  standards; 
chapter  XI,  section  5,  self-bonding; 
chapter  Xm,  section  3,  notice  and 
opportunity  for  public  hearing  on 
surface  coal  mining  permit  revisions; 
chapter  XVII,  section  1.  definitions  for 
designation  of  areas  unsuitable  for 
surface  coal  mining;  and  appendix  A, 
vegetation  sampling  methods  and 
reclamation  success  standards  for 
surface  coal  mining  operations. 

Specifically.  Wyoming  proposes  to 
delete  the  definitions  for  "Agricultiiral 
lands,"  "Critical  habitat."  and 
"Important  habitat"  or  "crucial  habitat" 
at  W.S.  35-ll-103(e)  (xxviii),  (xxix). 
and  (xxx). 

Wyoming  proposes  to  revise  W.S.  35- 
ll-402(b)  to  indicate  that  this  statutory 
provision  addresses,  to  the  extent 
required  by  Federal  law  or  regulations, 
State  wildlife  agencies'  approval,  rather 
than  consultation  and  approval,  of 
reclamation  standards  for  fish  and 
wildlife  habitat.  It  proposes  to  further 
revise  W.S.  35-ll-402(b)  to  require  that 
the  Wyoming  Game  and  Fish 
Department  shall  consider  "fish  and 
wildUfe  habitat"  to  be  that  defined  at 
W.S.  35-ll-103(e)(xxvi)  and  not  to 
include  grazing  land  as  defined  in  W.S. 
35-ll-103(e)  (xxvii)  "unless  the  • 

grazingland  has  been  designated  as 
critical  habitat  by  the  United  States  Fish 
and  Wildlife  Service"  or  "crucial  habitat 
by  the  Wyoming  Game  and  Fish 
Department  prior  to  submittal  of  the 
initial  permit  application  or  any 
subsequent  amendments  to  the  permit 
application."  Wyoming  proposes  to 
revise  W.S.  35-ll-402(c)  to  require  that 
native  shrubs  shall  be  reestablished  on 
grazing  land  and  that  no  shrub  species 
shall  be  required  to  be  more  than  one- 
half  of  the  shrubs  in  the  postmining 
standard. 

Wyoming  also  proposes  several 
revisions  to  its  rules  and  regulations.  In 
chapter  I,  Wyoming  proposes  to  revise 
the  definition  for  "Critical  habitat"  at 
section  2(v)  to  be  "those  areas  essential 
to  the  siuvival  and  recovery  of  species 
Usted  by  the  Secretary  of  the  Interior  or 
Commerce  as  threatened  or  endangered; 
(50  CFR  Parts  17  and  226)."  h  proposes 
to  add  a  definition  for  "Crucial  habitat" 
at  section  2(w)  to  be  "those  areas, 
designated  as  such  by  the  Wyoming 
Game  and  Fish  Department,  which 
determine  a  population's  ability  to 
maintain  and  reproduce  itself  at  a 
certain  level  over  a  long  term."  It 


proposes  to  add  a  definition  for 
"Eligible  land"  at  section  2(ac)  to  be 

All  land  to  be  affected  by  a  mining  operation 
after  the  shrub  standard  set  forth  at  Chapter 
IV,  Section  2.(d)(x)(E)  is  approved  by  the 
Office  of  Surface  Mining.  Cropland, 
pastureland,  or  treated  grazingland  approved 
by  the  Administrator  which  is  to  be  affected 
by  a  mining  opteration  after  the  shrub 
standard  set  forth  at  chapter  IV,  section 
2.(d)(x)(E]  is  approved  by  the  Office  of 
Surface  Mining  is  not  'eligible  land'. 

Wyoming  proposes  to  revise  the 
definition  for  "Important  habitat"  at 
recodified  section  2(ax)  to  be 

That  habitat  which,  in  limited  availability, 
supports  or  encourages  a  maximum  diversity 
of  wildlife  species  or  fulfills  one  or  more 
living  requirements  of  a  wildlife  species. 
Examples  of  important  habitat  include,  but 
are  not  limited  to,  wetlands,  riptarian  areas, 
rimrocks,  areas  offering  sf>ecial  shelter  or 
protection,  reproduction  and  nursery  areas, 
and  wintering  areas. 

It  proposes  to  revise  section  2(bc)(iii)  to 
indicate  that  "Grazingland  includes 
rangelands  and  forest  lands  where  the 
indigenous  native  vegetation  is  actively 
managed  for  grazing,  browsing,  and 
occasionally  hay  production,  and 
occasional  use  by  wildlife."  Wyoming 
proposes  to  revise  section  2(bc)(viii)  to 
indicate  that  "Fish  and  wildlife  habitat 
means  land  dedicated  wholly  or 
partially  to  the  production,  protection  or 
management  of  species  of  fish  or 
wildlife."  It  proposes  to  add  at  section 
2(bc)(xi)  a  provision  to  indicate  that 

"Treated  grazingland"  means  grazingland 
which  has  been  altered  to  reduce  or  eliminate 
shrubs  provided  such  treatment  was  applied 
at  least  five  years  prior  to  submission  of  the 
state  program  permit  application.  However, 
grazingland  altered  more  than  five  years  prior 
to  submission  of  the  state  program  permit 
application  on  which  full  shrubs  have 
reestablished  to  a  density  of  at  least  one  per 
nine  square  meters  does  not  qualify  as  treated 
grazingland. 

Wyoming  proposes  to  recodify  the 
definitions  in  chapter  1,  section  2,  to 
reflect  the  additions  of  new  terms  as 
discussed  above. 

In  chapter  II,  Wyoming  proposes  to 
revise  section  2(a)(vi)(G)(II)  to  require 
that,  if  crucial  habitat,  in  addition  to 
critical  or  important  habitat,  disruption 
is  Ukely,  the  Wyoming  Game  and  Fish 
Department  shall  be  contacted  to 
determine  the  types  and  numbers  of 
wildlife  likely  to  be  disturbed  or 
displaced.  It  also  proposes  to  revise 
section  2(b)(iv)(C).  regarding 
revegetation  plans,  to  require  that  (1)  the 
Wyoming  Game  and  Fish  Department 
shall  be  consulted,  and  its  approval 
received,  for  minimiun  stocking  and 
planting  arrangements  of  trees  and 
shrubs,  including  species  composition 
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and  groxmd  cover  for  crucial  and  critical 
habitat,  (2)  the  Wyoming  Game  and  Fish 
Department  shall  be  consulted  for 
TTiiniiniiin  Stocking  and  planting 
arrangements  of  trees  and  shrubs, 
including  species  composition  and 
vegetative  ground  cover  for  imp>ortant 
habitat,  and  (3)  the  Wyoming 
Department  of  Agriculture  shall  be 
consulted  on  cropland  and  erosion 
control  techniaues.     j 

In  chapter  Iv.  Wyoming  proposes  to 
revise  section  2(d)(x)(t)  to  include  a 
requirement  that  the  postmining 
density,  composition. and  distribution 
of  shrubs  shall  be  bas^  upon  site- 
specific  evaluation  of  premining 
vegetation  and  wildli^  use.  It  proposes 
to  revise  section  2(d)(x)(E)(I)  to  require 
that  (1)  except  where  |  lesser  density  is 
justified  from  preminkig  condition  in 
accordance  with  appendix  A,  at  least  20 
percent  of  the  eligible  land  shall  be 
restored  to  shrub  patc^ies  supporting  an 
average  density  of  one  shrub  per  square 
meter,  (2)  patdies  shall  be  no  less  than 
.05  acres  each  and  shall  be  arranged  in 
a  mosaic  that  will  optimize  habitat 
interspersion  and  edgf  efi'ect,  (3)  criteria 
and  procedures  for  establishing  the 
standard  are  specifie<|  in  appendix  A, 
and  (4)  this  standard  ^hall  apply  upon 
approval  by  OSM  to  all  lands  afiected 
thereafter.  It  also  proposes  to  revise 
section  2(d)(x)(E)(n)  to  require  that 
approved  shrub  species  and  seeding 
tedmiques  shall  be  applied  to  all 
remaining  grazingland-  Finally,  it 
proposes  to  revise  section  2(d)(x)(E)(in) 
to  require  that  (1)  for  $reas  containing 
designated  critical  or  Crucial  habitat,  the 
Wyoming  Game  and  Fish  Department 
shall  be  consulted  about,  and  its 
approval  received  for,  minimiun 
stocking  and  planting!  arrangements  of 
shrubs,  including  species  composition, 
and  (2)  for  areas  determined  to  be 
important  habitat,  the  Wyoming  Game 
and  Fish  Department  shall  be  consulted 
for  recommended  minimum  stocking 
and  planting  arrangements  of  shrubs, 
including  species  composition,  that  may 
exceed  the  programmatic  standard 
discussed  above. 

In  chapter  X,  Wyoniing  proposes  to 
revise  section  4(e)  to  iequire  tbat  coal 
exploration  operations  that  will 
substantially  disturb  tiie  natural  land 
surface  shall  not  disturb  critical  or 
crucial  habitats  and  that  they  shall 
consult  the  Wyoming  Game  and  Fish 
Department  prior  to  ctisturbing 
important  habitat. 

In  chapter  XI,  Wyoming  proposes  to 
revise  section  5(a)  to  require  that  the 
Administrator  of  the  division  of  Land 
Quality  shall  require  the  substitution  of 
a  corporate  surety  for  a  self-bond  if  the 
financial  informationisubmitted  or 


requested  under  section  4(a)(ii),  rather 
than  section  3(a)(ii),  indicates  that  the 
operator  no  longer  qualifies  under  the 
self-bonding  program. 

In  Chapter  Xm.  Wyoming  proposes  to 
revise  section  3(a)  to  require  that  (1)  the 
operator's  newspaper  notice  of 
application  for  permit  revision  shall 
include  the  information  required  by 
W.S.  3&-ll-406(j)  and  Uie  permit 
number  and  date  approved,  and  (2)  the 
operator  shall  mail  a  copy  of  the 
application  mine  plan  map  to  the 
Wyoming  Oil  and  Gas  Commission  in 
accordance  with  W.S.  35-ll-406(j). 

In  chapter  XVn,  Wyoming  proposes  to 
revise  its  rules  concerning  designation 
of  areas  unsuitable  for  surface  coal 
mining  at  section  1(a)  to  define  "Fragile 
lands"  to  include  crucial  habitats  for 
fish  or  wildlife. 

In  appendix  A,  Wyoming  proposes  to 
revise  section  II.C.3,  suggested  sampling 
procedures  for  "shrub  habitat 
characteristips,"  to  indicate  that  (1)  the 
postmining  density  composition  and 
distribution  of  shrubs  shall  be  based 
upon  site-specific  evaluation  of  the 
premining  vegetation  and  wildlife  use, 
(2)  except  where  a  lesser  density  is 
justified  from  premining  conditions,  at 
least  20  percent  of  the  eligible  land  shall 
be  restored  to  shrub  patches  supporting 
an  average  density  of  one  shrub  per 
square  meter,  (3)  the  baseline  vegetation 
"shall,"  instead  of  "should,"  include 
premining  shrub  distribution  data,  (4) 
shrub  density  and  cover  data  "shall," 
iqstead  of  "should,"  be  components  of 
the  shrub  distribution  information,  (5) 
when  shrub  density  data  are  estimated, 
Uiey  "shall,"  instead  of  "should,"  be 
gathered  from  each  community,  but  not 
bom  control  areas,  reference  areas,  or 
extended  reference  areas,  (6)  "shrubs" 
"shall,"  instead  of  "should,"  be  divided 
into  woody  species  (full  shrubs)  and 
suffioitescent  species  (subshrubs)  for 
sampling  purposes,  (7)  shrub  density 
counts  shall  be  performed  within  a  50 
square  meter  area  using  a  plot  shape 
appropriate  to  the  community,  (8)  data 
"shall."  instead  of  "should,"  be 
recorded  by  species,  (9)  data  "shall," 
instead  of  "should,"  be  reported  as 
number  per  square  meter  and  per  acre, 
(10)  all  shrub  density  data  collected 
after  the  effective  date  specified  in 
chapter  IV,  section  2(d)(x)(E)  of  the  rules 
and  regulations  shall  be  subject  to  the 
sample  adequacy  tests  specified  in 
appendix  A,  section  W,  although  all 
shrub  density  data  collected  on  land 
affected  prior  to  the  effective  date  shall 
not  be  subject  to  sample  adequacy  tests 
unless  that  shrub  density  data  is  being 
used  to  fulfill  the  20  percent  shrub 
density  standard,  and  (11)  when 
sampling,  which  is  not  subject  to 


sample  adequacy,  is  conducted,  the 
number  of  shrub  density  sample  points 
should  correspond  to  the  number  of 
cover  samples  in  each  community  type. 

In  appendix  A,  Wyoming  proposes  to 
revise  table  1  to  include  parameter 
values  to  be  used  for  50  square  meter 
shrub  density  plots  in  assessing  sample 
adequacy,  (2)  to  revise  table  2, 
minimum  and  maxinnmi  sample  sizes 
for  various  sampling  methods,  to  delete 
the  belt  transect  sampling  method,  and 
(3)  to  revise  table  2  to  require,  for  50 
square  meter  shrub  density  plots,  a 
fninimnin  of  15  Samples  and  to  indicate 
that,  if  sample  adequacy  cannot  be 
achieved  after  sampling  50  shrub 
density  plots,  the  operator  shall  contact 
the  Land  Quality  Division  for  guidance. 

In  appendix  A,  Wyoming  proposes  to 
revise  section  IV.D  to  require  that,  with 
respect  to  maximum  and  minimum 
sampling  sizes,  shrub  density  be 
estimated  using  a  50  square  meter  plot. 

In  appendix  A,  Wyoming  proposes  to 
revise  section  Vn.F,  restoration  of 
shrubs,  subshrubs,  and  trees,  to  require 
that  (1)  the  postmining  density, 
composition,  and  distribution  of  shrubs 
shall  be  based  upon  site-specific 
evaluation  of  the  premining  vegetation 
and  wildlife  use  and  (2)  except  where  a 
lesser  density  is  justified  from 
premining  conditions,  at  least  20 
percent  of  the  eligible  land  shall  be 
restored  to  shrub  patches  supporting  an 
average  density  of  one  shrub  per  square 
meter.  In  this  section,  Wyoming  also 
proposes  to  delete  various  shrub  density 
criteria. 

In  Appendix  A,  Wyoming  proposes  to 
add  in  section  Vm.E  various  and 
numerous  standards  and  criteria  for  the 
evaluation  of  shrub  density. 

Lastly,  in  appendix  A,  Wyoming 
proposes  to  revise  the  glossary  at 
appendix  VII  to  define  "dominant"  as 
the  species  with  the  greatest  density 
relative  to  all  other  species  sampled  and 
"primary  shrub  species"  as 

All  full  shrub  species  which  comprise  at  least 
10  percent  of  the  relative  density  of  full 
shnibs.  However,  if  an  operator  selects 
option  IV,  the  community-specific  full  shrub 
and  approved  subshrub  density  standard, 
then  'primary  shrub  species'  means  all  full 
shrub  and  approved  subshrub  species  which 
comprise  at  least  10  percent  of  the  relative 
density  of  full  shrubs.  It  is  further  provided 
under  option  IV  that  in  order  to  be 
considered  as  a  "primary  shrub  species," 
fringed  sagewort  must  comprise  at  least  20 
percent  of  the  relative  shrub  and  approved 
subshrub  species  composition. 

m.  Public  Comment  Proceduree 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 


program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  vrill  become  a  pari  of  the 
Wyoming  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  imder  "DATES"  or  at 
locations  other  than  the  Casper  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.s.t.,  January  2, 1996.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportimity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
-  time  of  the  liearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  vnsh  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meeting  will  be 
posted  at  the  locations  listed  imder 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  pari  of  the 
administrative  record. 


IV.  Procedural  Determinatioiu 

1.  Executive  Order  12866 

This  rule  is  exempted  irom  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smaU  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepmred  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon^ 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  E)epartment  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  950 

Intergrovemmental  relations.  Surface 
mining.  Underground  mining 

Dated:  December  7, 1995. 
Ruanll  F.  Price, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

[PR  Doc  95-30649  Piled  12-15-95:  8:45  am) 
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POSTAL  RATE  COMMISSION 
[Docket  No.  RIIM6-4;  Order  No.  10»4] 

39  CFR  Part  3001 

Rules  of  Practice  and  PTX>cedure 

AQENCY:  Postal  Rate  Commission. 
ACTION:  Proposed  rulemaking;  extension 
of  time. 

summary:  The  Commission  is  extending 
the  time  for  the  filing  of  comments  on 
draft  rules  of  practice  and  procedure 
published  at  60  FR  54991-69. 
DATES:  Comments  on  the  draft  rules  of 
practice  and  procedure  must  be 
submitted  on  or  before  January  8, 1996. 
ADDRESSES:  Comments  and 
correspondence  should  be  sent  to 
Margaret  P.  Crenshaw,  Secretary  of  the 
Commission,  1333  H  Street,  N.W.,  Suite 
300,  Washington,  D.C.  20268-0001 
(telephone  202/789-6840). 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfinan,  Legal  Advisor, 
Postal  Rate  Commission,  1333  H  Street, 
N.W.,  Suite  300,  Washington,  D.C. 
20268-0001  (telephone  202/789-6820). 
SUPPLEMENTARY  INFORMATION:  On 
October  27. 1995,  Order  No.  1084,  a 
Notice  of  Proposed  Rulemaking,  was 
published  at  60  FR  54981-89.  This 
Notice  presented  draft  rules  that  were 
foimded  on  rules  initially  proposed  by 
the  United  States  Postal  Service  in  a 
Petition  filed  April  13, 1995.  However, 
the  Commission's  draft  rules 
incorporated  views  expressed  and 
suggestions  made  in  comments  filed  by 
twenty-one  participants.  The  deadline 
established  for  comments  on  the 
Commission's  draft  rules  was  December 
26,  1995.  Notice  is  hereby  given  that  the 
deadline  for  filing  comments  on  the 
draft  rules  is  extended  to  January  8, 
1996. 
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The  Commission  is  concerned  that  the 
initial  deadline  for  filing  comments, 
December  26, 1995,  ^Us  at  an 
inconvenient  time,  in  the  midst  of  the 
holiday  season.  As  a  courtesy  to  those 
planning  to  file  comments  on  the  draft 
rules  and  in  the  interest  of  obtaining 
comments  based  on  a  thorough  review 
of  the  draft  rules,  the  Commission  has 
conferred  this  extension.  It  is  Ordered: 

1.  Comments  addressing  the  draft 
rules  published  at  60  FR  54981-89  are 
now  due  on  January  9, 1996. 

2.  The  Secretary  shfdl  publish  this 
Notice  and  Order  in  ^e  Federal 
Register. 

Issued  by  the  Commii  sion  on  December  12, 
1995. 

Margaret  P.  Crenshaw, 
Secretary. 

(FR  Doc.  95-30640  FUef  12-15-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  DodMt  No.  95-141;  RM-a642] 

Radio  Broadcasting  Sarvicas; 
Fradariiistad,  VI  and|Culat)ra  and 
Carolina,  PR 

AGENCY:  Federal  Conimunications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  The  Comn}ission  dismisses 
the  petition  for  rule  Qiaking  filed  by  Jose 
J.  Arzuaga,  proposing  the  allotment  of 
Channel  298B1  at  Frtderiksted,  Virgin 
Islands,  as  its  third  l(>cal  FM 
transmission  service  {(RM-8642).  See  60 
FR  46563,  September  7, 1995.  We  also 
dismiss  petitioner's  ^oimterproposal  to 
allotment  Channel  2|3B  in  lieu  of 
Channel  298B1  at  Frtderiksted,  Virgin 
Islands,  and  to  allot  Channel  298B1  at 
Culebra,  Puerto  Rico«  The  petitioner  has 
abandoned  his  interest  in  a  Class  Bl 
allotment  at  Frederil^ted,  Virgin 
Islands,  and  there  ar^  no  other  timely 
expressions  of  interest  for  the  channel. 
In  addition,  petitiontr's  counterproposal 
is  not  consistent  with  the  Commission's 
technical  requirements.  With  this 
action,  this  proceeding  is  terminated. 
FOR  FURTHER  KlfOflM^^TION  CONTACT: 
Sharon  P.  McDonalcl  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPt-EMENTARY  MFOftMATION:  This  is  a 
synopsis  of  the  Quninission's  Report 
and  Order,  MM  DocMt  No.  95-141, 
adopted  November  30, 1995,  and 
released  December  111,  1995.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
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during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Cominunications  Commission. 
John  A.  Karouso6, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  95-30615  Filed  12-15-95;  8:45  am] 
BN.LSIQ  CODE  STIZ-OI-F 

47  CFR  Parts  73  and  76 

[MM  DoekM  No.  95-176;  FCC  96-484]  ' 

In  ttia  Matter  of  Closed  Captioning  and 
Video  Description  of  Video 
Programming 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  This  Notice  of  Inquiry  solicits 
comment  on  the  current  availability, 
cost,  and  uses  of  closed  captioning  and 
video  description  of  television  video 
programming.  This  information  will 
provide  the  Commission  a  record  on 
these  important  services,  which  benefit 
individuals  with  disabilities.  It  will  also 
enable  the  Commission  to  assess  what 
further  actions  may  be  appropriate  to 
promote  these  services. 

DATES:  Interested  parties  may  file 
comments  on  or  before  January  29, 
1996,  and  reply  comments  on  or  before 
February  14. 1996. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 
Charles  Logan,  (202)  776-1653. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Inquiry  in  MM  Docket  No.  95-176,  FCC 
95-484,  adopted  December  1, 1995  and 
released  on  December  4, 1995.  The 
complete  text  of  this  Notice  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  N.W.,  Washington,  D.C,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
be,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 


Sjmopsis  of  Notice  of  Inquiry 

1.  The  Notice  seeks  information  on 
the  current  availability,  cost,  and  uses  of 
closed  captioning  and  video 
description,  and  also  asks  comment  on 
what  further  Commission  actions  may 
be  appropriate  to  promote  these 
services.  It  also  seeks  comment  on  the 
appropriate  means  of  promoting  their 
wider  use  in  programming  delivered  by 
television  broadcasters,  cable  operators, 
and  other  video  programming  providers. 

I.  Background 

2.  Captioning  is  similar  to  subtitles  in 
that  it  displays  the  audio  portion  of  a 
television  signal  as  printed  words  on  the 
television  screen.  To  assist  viewers  who 
are  hearing  disabled,  captions  also 
identify  speakers,  sound  effects,  music, 
and  laughter.  Video  description 
provides  audio  descriptions  of  a 
program's  key  visual  elements  that  are 
inserted  during  the  natural  pauses  in  the 
program's  dialogue. 

3.  Both  the  Senate  and  the  House  of 
Representatives  have  passed  bills  (H.R. 
1555  and  S.  652),  which,  if  enacted, 
would  require  the  Commission  to  adopt 
regulations  to  ensure  that  video 
programming  is  accessible  to  persons 
with  hearing  disabilities  through  the 
provision  of  closed  captioning, 
including  requiring  "video 
programming  providers  or  owners"  to 
maximize  the  accessibility  of  previously 
published  or  exhibited  programs  by 
adding  closed  captioning.  Both  bills 
would  allow  the  Commission  to  exempt 
programs  from  these  requirements  in 
certain  circumstances,  including     , 
circumstances  where  the  closed 
captioning  would  impose  an 
unreasonable  financial  burden.  The 
House  bill  would  require  the 
Commission  to  conduct  an  inquiry  into 
the  current  extent  of  closed  captioning 
as  well  as  other  issues.  In  addition,  both 
bills  would  require  the  Commission  to 
study  the  use  of  video  description.  The 
House  bill  further  provides  that  the 
Commission  may  adopt  regulation  it 
deems  necessary  to  promote  the 
accessibility  of  video  programming  to 
persons  wiUi  visual  impairments. 

n.  The  Public  Interest  Benefits  of 
Qosed  Captioning  and  Video 
Description 

4.  The  Notice  asks  parties  to  elaborate 
on  the  importance  and  nature  of  the 
public  interest  benefits  of  closed 
captioning  and  video  description.  It  asks 
parties  to  submit  information  regarding 
the  niunber  of  individuals  with  hearing 
and  vision  disabilities  in  this  country 
who  can  benefit  from  these  innovations, 
including  the  basis  for  such  estimates. 


Are  the  number  of  persons  with  hearing 
and  vision  disabilities  expected  to  grow 
in  the  coming  years,  particularly  due  to 
the  aging  of  the  population?  What 
proportion  of  the  persons  with  such 
disabilities  require  closed  captioning  or 
video  description  to  enjoy  television 
programming,  and  what  proportion 
currently  utilize  these  technologies?  In 
addition,  the  Commission  requests 
comment  on  the  nimiber  of  children 
with  hearing  and  vision  disabilities  that 
can  benefit  from  either  closed 
captioning  or  video  description,  and  the 
nature  of  these  benefits.  The  Notice  also 
seeks  comments  on  other  public  interest 
benefits  of  closed  captioning  and  video 
description,  such  as  teaching  literacy 
skills  to  children  and  illiterate  adults. 

in.  Availability  (rf  Closed  Captioning 
and  Video  Description 

5.  The  Notice  asks  commenters  to 
provide  data  regarding  the  current 
availability  of  closed  captioning  of 
television  video  programming.  Has  the 
amoimt  of  closed  captioning  been 
increasing  in  recent  years,  or  has  it 
reached  a  plateau?  Tlie  Commission  is 
particularly  interested  in  data  on 
availability  and  any  discernible  trends 
regarding  the  following  categories:  (1) 
Program  Source.  What  is  the  ourent 
availability  of  closed  captioning 
according  to  the  source  of  the 
programming — ^broadcast  network,  basic 
cable  and  premiimi  cable  networks, 
syndicated  programming,  locally- 
produced  programming,  local  and 
nationally  produced  public  television 
programming?  (2)  Other  Delivery 
Systems.  To  what  extent  is  programming 
carried  on  wireless  cable,  satellite 
master  antenna  systems,  direct-to-home 
satellite  services  (including  direct 
broadcast  satellite),  and  local  exchange 
carriers/video  dialtone  services  closed 
captioned?  (3)  Program  Type.  To  what 
extent  are  each  of  the  following  types  of 
programs  closed  captioned  (on  the 
mecUa  within  the  scope  of  FCC 
jurisdiction):  entertainment  programs, 
local  and  national  news,  documentaries, 
public  affairs  programming,  children's 
educational  programming,  other  types  of 
children's  programming,-  sports,  movies, 
cable  public  access  programming,  and 
live  vs.  pre-recorded  programming?  (4) 
Previously  Published  Programming.  The 
Commission  solicits  comment  on  the 
extent  of  closed  captioning  of 
previously  published  or  e^diibited 
programs,  such  as  reruns  and  movies, 
that  wiU  be  shown  to  television 
audiences  again.  (5)  Market  Size  and 
Other  Factors.  The  Commission  also 
requests  comment  on  the  degree  to 
which  closed  captioning  varies  by  the 
size  of  the  video  programming  provider 


or  producer,  by  market  size,  and  by 
whether  an  entity  is  affiliated  with  a 
broadcast  network  or  multiple  cable 
system  operator. 

6.  The  Commission  also  seeks 
comment  on  the  current  availability  of 
video  description,  including  its 
availability  within  each  of  the  categories 
described  in  its  discussion  of  the 
availability  of  closed  captioning.  It  abo 
requests  comment  on  the  estimated 
niunber  of  U.S.  households  that  have 
stereo  television  receivers,  a  VCR,  or 
television  adaptor  capable  of  receiving 
video  descriptions  via  the  Second 
Audio  Program  channel. 

7.  The  Oommission  asks  parties  to 
comment  on  the  impact  that 
implementation  of  Advanced  Television 
("ATV"),  and  the  use  of  digital 
technology,  may  have  on  the  provision 
of  closed  captioning  and  video 
description  on  video  programming 
carried  by  broadcasters  and  other 
program  providers. 

IV.  The  Coat  of  Closed  Captioning  and 
Video  Description 

8.  The  Notice  requests  information  on 
the  current  costs  of  providing  closed 
captioning  and  video  description  of  new 
as  well  as  previously  published  or 
exhibited  television  programming.  What 
is  the  cost  of  the  computer  hardware 
and  software,  as  well  encoding  and 
other  equipment,  necessary  for  these 
services?  What  are  the  current  rates  for 
closed  captioning  and  video  description 
services  for  both  prerecorded  and  live, 
"real-time"  programming?  Are  these 
rates  imiform  throughout  the  coimtry? 
Do  the  rates  vary  by  program  type,  the 
type  of  delivery  system,  or  other  factors? 
What  is  the  overall  cost  of  providing 
closed  captioning  or  video  description 
of  different  types  of  programs? 

9.  The  Commission  also  requests 
comment  on  the  adequacy  of  the  supply 
of  closed  captioning  and  video 
description  services.  In  addition,  it 
seeks  comment  on  the  governmental 
and  nongovernmental  funding  sources 
for  these  services. 

V.  Market  Incentives  for  Closed 
Captioning  and  Video  Description 

10.  The  Notice  solicits  comment  on 
the  role  free-market  forces  have  played 
and  can  play  in  promoting  the  provision 
of  closed  captioning  of  video 
programming.  For  example,  are 
advertisers  actively  seeking  to  market  to 
individuals  with  hearing  impairments, 
which  could  in  turn  encourage  closed 
captioning  of  television  programming? 
How  does  the  audience  size  of  a 
particular  program  influence  the 
likelihood  that  the  program  will  be 
closed  captioned?  Are  there  presently  a 


sufficient  number  of  decoder-equipped 
television  receivers  in  the  market  to 
provide  the  hoped-for  incentive  for  the 
television  industry  to  provide  closed 
captioning?  The  Commission  also 
requests  comment  on  the  role  market- 
based  incentives  can  play  in  fostering 
video  description. 

VI.  Inquiry  Regarding  Mandatory 
Captioning  and  Video  Description 
Requirements 

11.  As  noted,  there  is  legislation 
pending  in  Congress  that  generally 
woiild  require  closed  captioning  of 
video  programming  and  which  would 
require  the  Commission  to  examine  the 
means  of  promoting  video  description. 
Before  these  mandatory  requirements 
become  law,  the  legislation  must  pass 
both  Houses  of  Congress  and  be  signed 
by  the  President.  Alternatively,  the 
Commission  could  assess  the  possibility 
of  adopting  reg\ilatory  requirements  in 
this  area  under  it  existing  statutory 
authority.  The  Commission  is  not 
presently  proposing  such  action,  but  it 
requests  comment  on  the  general  form 
any  mandatory  closed  captioning  or 
video  description  requirements  should 
take  if  they  are  deemed  necessary.  It 
particiilarly  seeks  comment  on  the 
following  matters:  (1)  The  application  of 
mandatory  requirements  (i.e.,  which 
entities  (e.g.,  program  producers,  video 
programming  distributors)  should  be 
subject  to  any  mandatory  requirements); 
(2)  Exemptions  to  any  mandatory 
requirements  due  to  financial  burden  or 
other  factors;  (3)  Technical  and  quality 
standards;  (4)  The  appropriate 
timetables  for  implementing  any  closed 
captioning  or  video  description 
requirements  that  may  be  imposed;  (5) 
Strategies  to  improve  competition  and 
innovation  in  the  provision  of  these 
services. 

12.  The  pending  Senate  and  House 
bills,  if  enacted,  would  provide  express 
statutory  authority  for  imposing 
mandatory  closed  captioning 
requirements.  The  House  bill  would 
also  permit  the  Commission  to  adopt 
regidations  to  promote  the  accessibility 
of  video  programming  to  persons  with 
visual  disabilities  after  conducting  an 
inquiry  into  video  description. 
However,  the  Commission  seeks 
comment  on  the  scope  of  its  authority 
under  ciurent  law  to  adopt  regulations 
imposing  either  closed  captioning  or 
video  description  requirements  on 
broadcast  television  licensees,  cable 
operators,  wireless  cable  systems, 
SMATV  operators,  direct-to-home 
satellite  services,  and  local  exchange 
carrier/video  dialtone  systems,  as  well 
as  on  producers/owners  and  other 
distributors  of  such  programming. 
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Commentere  shoiild  ^dress  with 
specificity  the  basis  f^r  their  views 
concerning  the  Comntission's  authority, 
and  also  address  any  other  legal 
constraints  that  they  ^lieve  may  apply 
in  this  area. 


!attefs 


Administrative  M 

13.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  i415  and  1.419  of 
the  Commission's  Rules,  47  CF.R. 
§§1.415, 1.419,  interested  parties  may 
file  comments  on  or  before  January  29, 
1996.  and  reply  comments  on  or  before 
February  14, 1996.  AB  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding.  To  file 
formally  in  this  proceeding,  parties 
must  file  an  original  and  four  copies  of 
all  comments,  reply  Qomments  and 
supporting  comments.  If  parties  want 
each  Commissioner  te  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Washington,  D.C 
20554.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
dining  regular  biisinass  hours  in  the 
FCC  Reference  Center  (Room  239]  of  the 
Federal  Conunimications  Commission, 
1919  M  Street,  N.W.,  [Washington,  D.C. 
20554. 

14.  There  are  no  e^  parte  or  disclosure 
requirements  applicable  to  this 
proceeding  pursiiant  |to  47  CFR 
§  1.1204(a)(4). 

ListafSubiects 

47  CFR  Part  73 

Television  iHttadc^ting. 

47  CFR  Port  76 

Cable  television. 
Federal  Communicatioiis  Commission. 
William  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  95-30549  File^  12-15-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATOIN 

48  CFR  Parts  8, 10. 15, 31. 32, 42, 45. 
52and53 

[FAR  Case  90-017. 90-054. 91-039, 91-067. 
91-093, 91-111, 91-114, 91-117. 92-033.  A 
92-044] 

Federal  Acquisition  Regulation; 
WitiKlrawal  of  Proposed  Rules 

AGENCY:  Department  of  Defense  (DOD). 
Geiteral  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTXX4:  Proposed  rule  withdrawals. 

summary:  The  Department  of  Defense, 
General  Services  Administration,  and 
National  Aeronautics  and  Space 
Administration  have  decided  to 
withdraw  ten  proposed  rules  without 
further  action.  The  actvial  text  of  the 
Federal  Acquisition  Regulation  is 
unaffected  by  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beverly  Fayson,  FAR  Secretariat,  Rocan 
4037,  GS  Building,  Washington.  DC 
20405  (202) 501-4755. 

SUPPLEMENTARY  INFORMATION: 

Badcground 

On  ]\dy  21, 1995,  the  Councils  agreed 
to  withdraw  the  following  five  proposed 
rules  because  the  Director  of  Defense 
Prociuement  is  conducting  an  initiative 
to  rewrite  FAR  Part  45,  Government 
Property,  to  make  the  Government 
property  regulations  easier  to 
imderstand  and  less  burdensome  for 
both  Government  and  industry.  The 
issues  addressed  by  these  rules  ^vill  be 
considered  under  ihe  Part  45  Rewrite 
initiative. 

FAR  Case  91-057,  Disposal  of 
Hazardous  Government  Property 

Published  at  59  FR  14464,  March  28, 
1994,  to  provide  guidance  relating  to  the 
identification  and  appropriate 
disposition  of  hazardous  Government 
property.  [RIN  9000-AF62) 

FAR  Case  91-093,  Special  Tooling 
Under  Fixed-Price  Contracts 

Published  at  59  FH  14462,  March  28, 
1994,  to  amend  the  Government's  policy 
on  managing  and  controlling  special 
tooling  for  which  the  Government  has 
the  ri^t  to  title.  [RIN  9000-AF66] 


FAR  Case  91-111.  Commercially 
Available  Government-Furnished 
Material 

Published  at  59  FR  46557,  September 
2. 1994.  to  reqiiire  contractors  to 
provide  all  material  for  performing 
Government  contracts,  except  when 
Government-furnished  material  is 
necessary  to  achieve  significant 
econcnny,  standardization,  or  expedited 
production,  or  when  it  is  otherwise  in 
the  Government's  interest.  [RIN  9000^ 
AF95] 

FAR  Case  91-114,  Use  of  Government 
Facilities  on  a  No-Charge  Basis 

Published  at  59  FR  45657,  September 
2, 1994,  to  include  two  clauses  to 
provide  controls  on  the  use  of 
Government  property  by  identifying  the 
items  of  property  furnished  under  a 
contract  or  used  on  a  no-charge  basis, 
and  by  describing  the  obligation  of  both 
parties  vnth  regard  to  the  property.  [RIN 
9000-AF96] 

FAR  Case  91-1 1 7.  Use  and  Charges 
Clause 

Published  at  60  FR  22442,  May  5, 
1995,  to  clarify  current  language 
pertaining  to  rental  payments  for 
Government-owned  real  property  and 
equipment.  (RIN  9000-AG23] 

The  coimdls  agreed  to  withdraw  the 
following  two  proposed  rules  because 
the  Department  of  Defense  decided  to 
retain  the  guidance  in  the  Defense 
Federal  Acquisition  Regiilation 
supplement 

FAR  Case  91-39.  Voluntary  Refunds 

Published  at  56  FR  40716,  August  15. 
1991,  to  establish  guidance  on 
solicitation  and  acceptable  of  voluntary 
refunds  from  contractors.  [RIN  9000- 
AEll] 

FAR  Case  90-54,  Defective  Pricing 

Published  at  55  FR  50534.  December 
6, 1990,  to  revise  policies  affecting 
defective  pricing  reductions.  [RIN  9000- 
AE23] 

The  coimdls  also  agreed  to  withdraw 
the  following  three  proposed  rules 
because  the  issues  addressed  in  these 
rules  have  been  superseded  by  other 
regulations  includ^g  regulations 
implementing  the  Federal  Acquisition 
Streamlining  Act  of  1994. 

FAR  Case  90-017,  Exemptions  from 
Cost  or  Pricing  Data 

Published  at  55  FR  36774,  September 
6, 1990,  to  minimize  administrative 
impediments  in  the  procedures  for 
claiming  and  granting  exemptions  from 
the  requirements  for  submission  of 
certified  cost  or  pricing  data,  and  the 


policies  regarding  price  negotiations. 
[RIN  9000-AD89] 

FAR  Case  92-033,  Price  Competition 
Exemption 

Published  at  59  FR  114458,  March  28, 
1994,  to  address  unnecessarily  requiring 
the  submission  of  cost  or  pricing  data 
and  to  clarify  when  adequate  price 
competition  exists.  [RIN  9000-AF81] 

FAR  Case  92-044,  Reconditioned 
Material 

Published  at  59  FR  46019,  September 
6, 1994,  to  combine  two  clause  as  an 
acquisition  streamlining  measure.  [RIN 
9000-AG08] 

List  of  Subjects  in  48  CFR  Parts  8, 10, 
15,  31, 32, 42, 45, 52,  and  53 

Gbvmunent  procurement. 

Dated:  September  12, 1995. 

Edward  CLoeb. 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

[FR  Doc.  95-30651  Filed  12-15-95;  8:45  am] 
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This  section  of  ttw  FEDEfUVL  REGISTER 
contains  docunenls  othet  than  rules  or 
proposed  rules  that  are  applicable  to  the 
pubic.  Notices  of  hearingp  and  investigations, 
committee  meetings,  ageficy  decisions  and 
rulings,  dotogationa  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organizatiofi  and  functions  are 
examples  of  documents  appearing  in  this 
section. 

I  = 

DEPARTMENT  OF  AORICULTURE 

Natural  R«MuroM  Cpna«rvatton 
Sarvica 

Bouidar  RIvar  Walarjhad.  Montana 

AGENCY:  Natural  Resotirces  conservation 
Service.  USDA. 

ACTION:  Notice  of  intefit  to  deauthorize 
Federal  funding. 


;  Pursuant  tolthe  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  622),  the  Natural 
Resoiut»s  Conservation  Service  gives 
notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Boulder  River 
Watershed  project  in  Jefferson  County, 
Montana. 

FOR  FWVTNEII  arOWJAtlON  CONTACT: 
Richard  J.  Gooby,  Stale  Conservationist. 
Natural  Resource  Conaervation  Service, 
10  East  Babcock  Street  Room  442, 
Bozeman,  Montana  59715,  telephone: 
406-587-«813. 


W hit. 


Notice  of  intent  to  Deeu0Kmze  Federal 
Fundiag 

•UPKBnfTAIIY  ayON^TION:  A 
determination  has  be^n  made  by 
Richard  J.  Gooby  that  the  proposed 
works  of  improvement  for  the  Boulder 
River  Wateislied  pn^act  will  not  be 
installed.  The  sponsoting  local 
organizations  have  concurred  in  this 
d^rmination  and  agfee  that  Federal 
funding  should  be  deeuthorized  for  tfte 
proiect.  hiformation  ngarding  this 
determination  may  ba  obtained  from 
Richard  J.  Gooby,  State  Conservationist, 
at  the  above  address  and  teleph<me 
number.  I 

No  administrative  Action  on 
impleneatation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
ther         -- 


UMI 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  management 
and  Budget  Circular  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  projects 
is  applicable.) 

Dated:  December  6, 1995. 
Christiiie  Peterson, 

Acting  State  Conservationist. 

(FR  Doc.  95-30658  Filed  12-15-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

National  Waathar  Sarvica 
Modamization  and  Aaaociated 
Raatructuring 

ACTION:  Notice. 

SUMMARY:  On  October  27, 1995,  the 
Secretary  of  Commerce  released  a  report 
to  Congress  entitled.  Secretary's  Report 
to  Congress  on  Adequacy  of  NEXRAD 
Coverage  and  Degradation  of  Weather 
Services  under  the  National  Weather 
Service  Modernization  for  32  Areas  of 
Concern.  This  report  was  prepared  by  a 
Departmental  team  with  expertise  in 
radar  meteorology,  operational  weather 
services,  employee  relations,  and 
strategic  planning.  The  Secretary's 
report  applied  the  criteria  developed  in 
the  National  Research  Council's  (NRC) 
study.  Toward  a  New  National  Weather 
Service — Assessment  of  NEXRAD 
Coverage  and  Associated  Weather 
Services,  which  was  delivered  to  the 
Secretary  in  June,  1995.  The 
Modernization  Transition  Committee 
(MTC),  a  Federal  advisory  committee 
established  by  the  Weather  Service 
ModemizaUon  Act  (WSMA),  15  U.S.C. 
313  note,  P.L  102-567,  was  consulted 
on  the  Secretary's  Report  on  October  30, 
1995. 

The  Secretary's  report  assessed  the 
adequacy  of  Doppler  weather 
surveilUnce  radar  (WSR-S8D),  also 
known  as  NEXRAD,  coverage  and 
degradati<Mi  of  weather  services  under 
the  National  Weather  Service  (NWS) 
■MxleraizatieB  plaa  for  32  geographical 
areas  of  coaoem  and  ideatified 
mitigatioii  actions  fw  areas  where 
degradation  was  indicated.  Late  last 
year,  comaMnts  from  the  public  were 
solicited  to  identify  community 


concerns  about  possible  degradation  of 
weather  services  imder  the  NWS 
modernization  plan  (published 
November  4, 1994,  59  FR  55254).  Over 
67,000  public  comments  were  received 
from  32  different  geographical  areas. 
These  32  areas  were  then  established  as 
areas  of  concern  to  receive  in  depth 
analysis  based  on  the  NRC's  assessment 
criteria  (published  February  23, 1995, 
60  FR  10066). 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Scanlon  at  301-713-1413  or  Nick 
Scheller  at  301-713-0454. 
SUPPLEMENTARY  INFORMATION:  Mitigation 
Recommendations:  The  mitigation 
recommendations  contained  in  the 
report  and  the  Secretary's  transmittal 
letter  are: 

Additional  WSRSSDs  and/or  WFO— 
The  Secretary's  team  recommends  the 
acquisition  and  siting  of  three 
additional  WSR-ABDs  and  one  Weather 
Forecast  Office  (WFO)  to  provide 
coverage  for: 

"(1)  Northern  Indiana  and  Northwest 
Ohio.  The  Team  recommends  that  the 
National  Weather  Service  install  a 
WSR-68D,  along  with  a  fully  staffed 
WFO,  to  provide  forecast  and  warning 
services  to  the  citizens  of  northern 
Indiana  and  northwestern  Ohio.  The 
Team  finds  that  this  combined  area 
experiences  a  high  frequency  of 
especially  severe  weather,  and  that  the 
present  NEXRAD  configuration  will  not 
provide  the  low  level  surveillance 
necessary  for  detecting  reflectivity  and 
velocity  signatures  associated  widi 
tornado  formation  and  other  severe 
weather  phenomena.  It  is  the  opinion  of 
the  Team  that  the  frequency  of  severe 
weather,  areal  extent  of  radar  coverage 
degradation,  increased  work  load 
associated  with  a  large  spotter  network, 
argues  for  the  establishment  of  a  full- 
service  WFO.  In  addition,  the  Team 
reoHnmends  that  the  NWS  re-examine 
the  distribution  of  county  warning 
responsibility  throughout  northern 
Indiana  and  northwestera  Ohio 
following  placement  of  the  WSR-«8D. 
Tlie  Team  huther  recommends  that  the 
Fort  Wayne  Weather  Service  Office  and 
WSR-74C  vMnain  in  service  until  the 
new  WSR-«M)  and  WFO  are 
operational. 

(2)  Northern  Alabama  and  Southeast 
Tennessee.  The  Team  recommends  the 
addition  of  a  WSR-MO  optimized  for 
coverage  of  severe  weather  phenomena 
(particularly  Buni-superoells  and 


macrobursts)  in  the  northern  Alabama, 
southeastern  Tennessee,  and 
northwestern  Georgia  region.  The 
climatology  of  severe  weather  for  this 
area  is  su^  that  there  are  a  significant 
number  of  tornadoes  whose  genesis  is 
observable  only  from  low  level  radar 
information.  The  recommended  WSR- 
88D  may  be  operated  as  a  remote  radar 
due  to  the  accessibility  of  locations  in 
the  region,  and  reliability  of  commercial 
communications.  The  NWS  should  re- 
evaluate the  county  warning  area 
distribution  for  future  WFC^  Nashville, 
TN,  Birmingham,  AL,  Atlanta,  GA,  and 
Morristown,  TN  in  order  to  determine 
which  WFOs  are  best  positioned  to 
provide  primary  warning 
responsibilities  for  counties  assimied 
from  the  Chattanooga  and  Huntsville 
areas.  The  Team  further  recommends 
that  the  Chattanooga  and  Huntsville 
WSR-74C's  remain  in  service  until  the 
NWS  commissions  the  new  WSR-88D 
and  achieves  confirmation  of  services 
with  usera. 

(3)  Northwest  Arkansas/Eastern 
Oklahoma.  The  Team  recommends  that 
an  additional  WSR-BBD  be  installed  to 
the  southwest  of  Fort  Smith  and 
operated  with  dedicated 
communications  to  both  WFO  Tulsa  and 
WFO  Littie  Rock.  The  Fort  Smith  area 
experiences  a  very  high  frequen^  of 
severe  thunderstorms  and  flash  floods. 
The  southern  portion  of  the  Fort  Smith 
county  warning  area,  comprising  the 
coimties  of  Le  Flore,  Scott  and  Polk,  is 
beyond  the  range  of  reliable  detection  of 
the  low,  mid  and  upper  altitude  radar 
features  used  to  identify  the  severe 
thunderatorms  and  weak  to  moderate 
tornadoes  associated  with  squall  lines 
and  intersecting  outflow  boundaries. 
Many  of  the  storms  move  into  the  area 
bom  the  southwest  of  these  counties — 
an  area  also  too  far  from  surrounding 
WSR-88DS  for  reliable  severe  weather 
identification.  The  Team  further 
recommends  that  the  Fort  Smith  WSR- 
74C  remain  in  service  until  the  NWS 
commissions  the  new  WSR-88  and 
achieves  confirmation  of  services  with 
users." 

Continuation  of  Office  Operations — 
The  Secretary's  team  recommends  the 
continuation  of  office  operations  at  the 
following  sites: 

(1)  Canbou,  Maine.  The  Team 
recommends  continued  operations  at 
Caribou,  Maine,  imtil  the  NWS  can:  (a) 
Validate  reliable  communications  and 
maintenance  for  the  Hodgdon  WSR-88D 
site;  and  (b)  certify  that  other  distance- 
and  time-sensitive  service 
considerations  have  been  reconciled, 
including  maintenance  of  equipment 
and  the  coordination  of  northern  Maine 
emergency  management  requirements 


and  community  outreach.  If  solutions  to 
remote  radar  (and  other  equipment) 
commimications  and  maintenance 
reliability  concerns  cannot  be  found, 
and  if  adequate  community 
coordination  and  outreach  cannot  be 
assured,  the  Team  recommends  that  a 
nearby  WFO  be  established.  The  office 
should  incorporate,  at  a  minimum, 
adequate  staffing  for  maintaining  and 
operating  the  radar  for  severe  weather 
observations  and  the  dissemination  of 
warnings,  and  for  coordinating  outreach 
activities  with  northern  Maine 
communities. 

(2)  Key  West,  Florida.  The  Team 
recommends  continued  operations  at 
Key  West,  Florida,  until  the  NWS  can 
validate  reliable  communications  and 
maintenance  between  the  Key  West 
WSR-88D  site  and  WFO  Miami.  If 
solutions  to  remote  radar 
communications  and  maintenance 
reliability  concerns  cannot  be  foimd,  the 
Team  recommends  a  continued  NWS 
presence  at  Key  West,  with,  at  a 
minimum,  adequate  staffing  for 
maintaining  and  operating  the  radar  for 
severe  weather  observations  and  the 
dissemination  of  warnings." 

Continuation  of  Radar  Operations— 
The  Secretary's  team  recommends 
continued  radar  operations  at  the 
following  sites,  in  addition  to  those 
listed  above: 

"(1)  Erie,  Pennsylvania.  As  a  result  of 
the  degraded  radar  coverage  for  certain 
lake-effect  snow  events,  the  Team 
recommends  the  continued  operation  of 
WSO  Erie's  WRS-74C  pending  the 
results  of  "The  Lake  Effect  Snow 
Study."  This  assessment  should 
compare  the  adequacy  of  existing  WSR- 
88D  information,  and  other  data  sources 
(the  composite  system)  with  the  local 
warning  radar  to  determine  capabilities 
for  lake  effect  snow  identification.  The 
Team  recommends  that  the  NWS  remote 
the  WSR-74C  data  to  WFO  Cleveland  in 
order  to  facilitate  the  schedule 
spindown  of  WSO  Erie. 

(2)  South  Bend,  Indiana.  As  a  result 
of  the  degraded  radar  coverage  for 
certain  lake-effect  snow  events,  the 
Team  recommends  continued  radar 
operations  at  WSO  South  Bend  pending 
the  results  of  the  lake  effect  snow  study. 
This  assessment  should  compare  the 
adequacy  of  existing  WSR-88D 
information,  and  other  data  sources  (the 
composite  system)  with  the  local 
warning  radar  to  determine  capabilities 
for  lake  effect  snow  identification." 

Continuation  of  Office  and  Radar 
Operations— The  Seoetary  decided  to 
continue  office  and  radar  operations  in 
the  Williston,  North  Dakota,  area.  The 
following  was  extracted  from  the 
Secretary's  transmittal  letter: 


"However,  I  remain  concerned  about 
the  team's  finding  of  significant 
degradation  of  radar  coverage  at  the 
lower  levels  for  the  Williston.  North 
Dakota,  area.  In  this  location,  the  team 
concluded  that  weather  services  should 
not  be  degraded,  although  their 
assessment  included  the  finding  that 
low-altitude  radar  coverage  would  be 
degraded  over  portions  of  all  eight 
counties  of  the  county  warning  area  for 
certain  weather  phenomena.  'Hie 
geographic  area  which  would 
ex]>erience  some  level  of  degradation  of 
radar  information  is  far  more  extensive 
than  for  any  of  the  other  areas 
examined.  Therefore,  I  have  decided 
that  the  NWS  will  maintain  the 
operations  of  the  Williston  Weather 
Service  Office  and  its  associated  radar 
for  a  period  of  two  years  before 
implementing  the  team's 
recommendation  to  proceed  with 
planned  radar  decommissioning  and 
weather  office  closure.  During  this  time, 
the  NWS  will  conduct  an  operational 
evaluation  to  assess  whether  mid-  and 
upper-altitude  NEXRAD  data  and 
information  from  composite  system 
sources  provide  adequate  information  to 
detect,  and  warn  for,  all  weather 
phenomena  of  concern.  The  team 
concurs  with  my  decision." 

Funding  for  Mitigation 
Recommendations:  There  are  no 
resources  (dollars  or  work  force 
positions)  in  the  current  NWS  budget 
for  additional  radars  or  offices  beyond 
those  already  identified  in  the  strategic 
plan  for  NWS  modernization. 
Additional  radars  and  offices  identified 
in  the  Secretary's  report  will  require 
additional  funding  authority  and 
appropriations.  Recommended 
mitigation  actions,  identified  in  the 
Secretary's  report,  will  be  reflected  in 
the  normal  budget  process  beginning  in 
fiscal  year  1997. 

Release  of  Remaining  Areas  of 
Concern:  Actions  to  close,  consolidate, 
relocate,  or  automate  any  field  office  or 
decommission  any  NWS  radar  in  an 
area  of  concern  were  prohibited  until 
the  Secretary  had  reported  to  Congress 
that  he  believed  that  such  actions  would 
not  result  in  a  degradation  of  service 
and  a  30-day  grace  period  had  elapsed. 
The  Secretary's  report  was  submitted  to 
Congress  on  October  27, 1995,  and  the 
30-day  grace  period  elapsed  on 
November  27, 1995.  Thus  the 
prohibition  on  actions  to  close, 
consolidate,  relocate,  or  automate  any 
field  office  or  decommission  any  NWS 
radar  in  an  area  of  concern  is  removed 
for  the  following  areas  of  concern  where 
the  Secretary's  report  found  no 
degradation  of  service: 
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WSO  Ashevllle,  NC 

WSO  Astoria.  OR 

WSO  Athens,  GA 

WSO  Baton  Rouge,  U  l 

WSO  Cape  Hatteras.  If  C 

WSO  Charlotte.  NC 

WSO  Colorado  Spring,  CO 

WSO  Del  Rio.  TX 

WSOElkins.WV 

WSO  Evansville, 

WSO  Grand  Island, 

WSO  Greensboro.  NC 

WSO  Harrisburg.  PA 

WSO  International  Fa^ls.  MN 

WSOKalispell.MT 

WSO  Lexington.  KY 

WSO  Montgomery.  Af. 

WSO  Redding.  CA 

WSO  Toledo.  OH 

WSO  Wichita  Falls,  t^ 

WSO  Wihnington.  DE 

WSO  Hondo.  TX 

Central  Oregon/Central  Washington 
The  Secretary  is  still  required  to 

satisfy  the  requirement  of  sec.  706(b)  of 

the  WSMA  to  certify  no  degradation  of 

service  when  she/he  festructiires  a  filed 
office.  If  the  field  office  is  located  in  an 

area  of  concern,  the  Secretary  is 
required  to  provide  all  public  comments 
relating  to  that  area  of  concern  to  the 
Modernization  Transition  Committee 
during  the  certification  process. 

Otftaining  Copies  df  the  Secretary's 
Report:  The  Secretary's  report  consists 
of  two  volumes.  Volume  1  provides  the 
overall  report  and  includes  the 
methodology  used  by  the  Secretary's 
team  and  a  summary  of  assessment 
results  for  each  of  the  32  areas  of 
concern.  Volimie  2  consists  of  an 
individual  package  of  information  for 
each  of  the  32  areas  of  concern.  Each 
package  includes  all  the  detailed 
information  considered  by  the  team  in 
making  its  assessmen|t  of  potential 
degradation  of  service.  The  report  has 
been  submitted  to  th#  U.S.  Government 
Printing  Office  for  piinting.  Copies 
should  be  available  in  February  1996. 
Distribution  of  Voluite  1  is  planned 
throughout  NWS  and  to  Congress  and 
people  who  submitted  the  public 
comments  that  estabished  the  areas  of 
concern.  Volimie  2  Will  be  available  by 
request  only.  If  you  would  like  a  copy 
of  Volume  1  and/or  Volume  2  mailed  to 
you,  please  specify  Which  area(s)  of 
concern  you  want  and  send  your  name 
and  address  to:  National  Weather 
Service,  1325  East-Wlest  Highway,  Silver 
Spring,  MD  20910-3  J83,  Attn:  Wx21- 
Pathcia  Daenecke. 

In  the  interim,  copies  of  the  report  are 
available  to  the  publjc  at  centrally 
located  libraries  in  eich  of  the  32  areas 
of  concern.  A  list  of  <  hese  libraries  is 
attached  to  this  notide. 
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Dated:  December  7. 1995. 
Louis  J.  Boeii, 

Deputy  Assistant  Administrator  for 
Modernization. 

ListofLilMvries 

Pack  Memorial  Library,  67  Haywood  Street, 

Ashevllle.  NC  28801 
Astoria  Public  Library,  459  Tenth  Street, 

Astoria,  OR  97103 
Athens/Clark  County  Library,  2025  Baxter 

Street,  Athens,  GA  30606 
East  Baton  Rouge  Parish,  Main  Library,  7711 

Goodwood  Boulevard,  Baton  Rouge,  LA 

70806 
Dare  County  Library  Hatteras  Branch, 

Hatteras  Conununity  Center,  P.O.  Box  309, 

Hatteras,  NC  27943 
Caribou  Public  Library,  30  High  Street, 

Caribou.  ME  04736 
Deschutes  County  Library,  507  NW  Wall 

Street,  Bend,  OR  97701 
Yakima  Valley  Regional  Library,  102  North 

3rd  Street,  Yakima.  WA  98901 
The  Public  Library  of  Charlotte  and 

Mecklenburg  Coimty,  310  North  Tryon 

Street.  Charlotte.  NC  28202 
Chattanooga/Hamilton  County  Bicentennial 

Library,  1001  Broad  Street,  Chattanooga, 

TN  37402 
Pikes  Peak  Library  District,  5550  North 

Union  Boulevard,  Colorado  Springs,  CO 

80901 
Val  Verde  County  Public  Library.  300  Spring 

Street,  Del  Rio,  TX  78840 
Elkins-Randolph  Public  Library,  416  Davis 

Avenue,  Elkins.  WV  26241 
Erie  County  Library,  27  South  Park  Row, 

Erie,  PA  16501-1102 
Evansville- Vanderburgh  County  Public 

Library,  22  Southeast  Fifth  Street.    . 

Evansville.  IN  47708-1604 
Fort  Smith  Public  Library,  61  South  8th 

Street,  Fort  Smith,  AR  72901 
Allen  County  Public  Library,  P.O.  Box  2270, 

Fort  Wayne,  IN  46801 
Edith  Abbott  Memorial  Library,  211  North 

Washington.  Grand  Island.  NE  68801-5855 
Greensboro  Public  Library,  201  North  Greene 

Street.  P.O.  Box  3178,  Greensboro,  NC 

27402 
Dauphin  County  Library  System,  101  Walnut 

Street,  Harrisburg,  PA  17101.  717-234- 

4961 
Hondo  Public  Library.  1011 19th  Street. 

Hondo.  TX  78861 
Huntsville/Madison  County  Public  Library, 

915  Monroe  Street.  Huntsville,  AL  35801 
International  Falls  Public  Library,  750  Fourth 

Street.  International  Falls,  MN*  56649 
Flathead  County  Library,  247  1st  Avenue 

East,  Kalispell.  MT  59901 
Monroe  County  Library.  700  Fleming  Street. 

Key  West.  FL  33040-6897 
Lexington  Public  Library.  140  East  Main. 

Lexington,  KY  40507-1376 
Montgomery  City/County  Library.  245  High 

Street,  Montgomery.  AL  36104 
Shasta  County  Public  Library.  1855  Shasta 

Street.  Redding,  CA  96001 
Saint  Joseph  County  Public  Library,  304 

South  Main,  South  Bend.  IN  46601-2125 
Toledo-Lucas  County  Public  Library.  325 

North  Michigan  Street.  Toledo,  Ohio  43624 
Wichita  Falls  Public  Library.  1300  Lamar. 

Wichita  Falb.  TX  76301 


Williston  Community  Library.  1302  Davidson 

Drive,  Williston.  ND  58801 
Wilmington  Institute  Library,  10th  and 

Market  Street.  Wilmington.  DE  19801 
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COMMITTEE  FOR  THE 
IMPLEMEKTATION  OF  TEXTILE 
AGREEMENTS 

New  Export  Visa  Stamp  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Singapore 

December  13, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  providing  for 
the  use  of  a  new  export  visa  stamp. 

EFFECTIVE  DATE:  January  1. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Beginning  on  January  1, 1996,  the 
Government  of  the  Republic  of 
Singapore  will  begin  issuing  a  new 
export  visa  stamp  for  shipments  of 
textile  products,  produced  or 
manufactured  in  Singapore  and 
exported  from  Singapore  on  and  after 
January  1, 1996.  There  will  be  a  one- 
month  grace  period  from  December  1, 
1995  through  December  31, 1995, 
during  which  goods  exported  from 
Singapore  may  be  accompanied  by 
either  the  old  or  the  new  export  visa 
stamp.  Goods  exported  bom  Singapore 
on  or  after  January  1, 1996  must  be 
accompanied  by  die  new  export  visa 
stamp. 

A  facsimile  of  the  new  visa  stamp  is 
on  file  at  the  U.S.  Department  of 
Commerce,  Office  of  Textiles  and 
Apparel,  14th  and  Constitution  Avenue, 
NW.,  room  3104,  Washington,  DC. 

See  47  FR  6683,  published  on 
February  16, 1982:  47  FR  53446, 
published  on  November  26, 1982;  and 


51  FR  43454,  published  on  December 
12, 1986. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplementatiDn  of  Textile 
Agreements 

December  13. 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Conunissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  10, 1982,  as 
amended,  by  the  Chairman,  Conunittee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  establishes  export  visa 
requirements  for  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Singapore. 

Effective  on  January  1 ,  1996,  you  are 
directed  to  amend  further  the  directive  dated 
February  10, 1982  to  provide  for  the  use  of 
a  new  export  visa  stamp  issued  by  the 
Government  of  the  Republic  of  Singapore  to 
accompany  shipments  of  textile  products, 
produced  or  manufactured  in  Singapore  and 
exported  from  Singapore  on  and  after  January 
1.1996. 

Goods  exported  from  Singapore  during  the 
period  December  1. 1995  through  December 
31. 1995  may  be  accompanied  by  eithet  the 
old  or  the  new  export  visa  stamp.  Goods 
exported  from  Singapore  on  or  after  January 
1, 1996  must  be  accompanied  be  the  new 
export  visa  stamp. 

A  facsimile  of  the  visa  stamp  is  enclosed 
with  this  letter. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  the  appropriate 
export  visa  stamp  shall  be  denied  entry  and 
a  new  visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  95-30713  Filed  12-13-95;  4:24  pm) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests.        

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
16. 1996. 


ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB@ed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Department  of  Education  (ED) 
provide  interested  Federal  agencies  and 
the  public  an  early  opportunity  to 
comment  on  information  collection 
requests.  The  Office  of  Management  and 
Budget  (OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  at  the 
beginning  of  the  Departmental  review  of 
the  information  collection.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  ED  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  conunent 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 


through  the  use  of  information 
technology. 

Dated:  December  1 1 .  1995. 
Gloria  Parker, 

Director,  Information  Resources  Group. 
Office  of  Educational  Research  and 

Improvement 
Type  of  Review:  New 
Title:  Baccalaureate  and  Beyond 
Longitudinal  Study:  Second  Follow- 
up  (B&B:  93/97) 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 

households 
Reporting  Burden  and  Recordkeeping: 
Responses:  11,500 
Burden  Hours:  7,935 
Abstract:This  study  will  collect  and 
report  data  about  student  who 
completed  a  bachelor's  degree  in 
1992-93.  Si)ecifically.  this  follow-up 
will  collect  data  concerning  post- 
baccalaureate  degree  attendance, 
persistence,  and  completion; 
transition  into  and  experience  after 
early  entry  into  the  work  force;  and 
career  path  of  those  who  entered 
teaching  at  the  elementary/secondary 
level. 
Office  of  Special  Education  and 

Rehabilitative  Services 
Type  of  Review:  Extension 
Title:  Programs  Authorized  by  the 
RehabiUtation  act  Amendments  of 
1992 
Frequency:  Aimually 
Affected  Public:  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Government 
Reporting  Burden  and  Recordkeeping: 
Responses:  1000 
Burden  Hours:  40.000 
Abstract:  Discretionary  Grant 
application  package  for  the  use  of 
program  authorized  by  the 
Rehabilitation  Act  Amendments  of 
1992. 
Office  of  Postsecondary  Education 
Type  of  Review:  Revision 
Title:  Confirmation  Report  for  the 
Patricia  Robert  Harris  Fellowship 
Program — ^Fellowship  Rep. 
Frequency:  Aimually 
Affected  Public:  Not  for  Profit 

institutions 
Reporting  Burden  and  Recordkeeping: 
Responses:  1 
Burden  Hours:  1100 
Abstract:  Institutions  of  Higher 
Education  that  have  received  PRH 
grants  are  required  to  demonstrate 
tiieir  compliance  with  statutory 
requirements  for  distribution  to 
fellowships  information  collected  will 
be  used  by  institutions  of  higher 
education  to  dociunent  the  eligibility 
characteristics  of  students  who  are 
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scheduled  to  receive  fellowships 
under  the  progran)  and  the  amount  of 
each  student  stipend. 

Office  of  Postsecondtuy  Education 

Type  en  Review:  Revision 

fitle:  Confinnation  Report  for  the 
Patricia  Robert  Harris  Fellowship 
Program— Fellowsiiip  Rep. 

Frequency:  Annuallv 

Affected  Public:  Notlfor  Profit 
institutions 

Reporting  Burden  and  Recordkeeping: 
Responses:  1 
Burden  Hours:  1100 

Abstract:  Institutions  of  Higher 
Education  that  have  received  PRH 
grants  are  required  to  demonstrate 
their  compliance  with  statutory 
requirements  for  distribution  to 
fellowships  information  collected  will 
be  used  by  institutions  of  higher 
education  to  document  the  eligibility 
characteristics  of  students  who  are 
scheduled  to  receive  fellowships 
under  the  program  and  the  amount  of 
each  student  stipeild. 

(FR  Doc  95-30686  Filed  12-1S-95;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  EfMrgy  Regviatory 
Commission 

[DodtNaCPW  e>  Jooi 

CNQ  Transmission  OorporatioR;  Notice 
of  AppHestion 


December  12, 1995. 

Take  notice  that  onj  November  14. 
1995.  CNG  Transmis^on  Corporation 
(CNGT),  445  West  M^in  Street, 
Qarksburg,  West  Virginia  26301,  filed 
in  Docket  No.  CP96-99-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  f^r  permission  and 
approval  to  abandon  «  portion  of  a 
stnage  service  provided  to  Long  Island 
Lighting  Company  (ULCO)  under  Part 
157  of  the  Commission's  regulations  and 
instead  provide  additional  storage 
service  under  Part  284  blanket 
authorization,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection.  1 

CNGT  proposes  to  abandon  101,342 
Dt  of  the  Storage  Capacity  that  has  been 
allocated  to  LILCO  uiider  an  October  1, 
1993.  Part  157  Service  Agreement,  and 
provided  under  CNGTs  Rate  Schedule 
GSS.  in  order  that  101,342  Dt  of 
additional  Storage  Capacity  may  be 
provided  under  CNGTs  Part  284 
blanket  authorization, 


'CNGTfi]adcamct0dpa|Ml,  3  and  4  of  the 
application  on  Decamber  1, 1995. 


UMI 


CNGT  states  that  the  Commission 
originally  authorized  CNGT  to  provide 
this  storage  capacity  to  Texas  Eastern 
Transmission  Corporation  on  behalf  of 
ULCO,  for  a  three-year  term,  as  part  of 
the  storage  services  that  were  approved 
in  Docket  No.  CP83-386  (25  FERC 
161,355  (1983)).  CNGT  hirther  states 
that  the  term  of  this  certificated  storage 
service  was  subsequently  extended  by 
Commission  order  in  Docket  No.  CP84- 
306  (29  FERC  161.032  (1984)).  CNGT 
also  states  that  these  Part  157 
entitlements  were  transferred  to  LILCO 
as  part  of  CNGT's  Order  No.  636 
restructuring  proceeding,  in  Docket  No. 
RS92-14-005.  et  al.  (64  FERC  161,303 
(1993)). 

CNGT  additionally  states  that  the 
proposed  partial  abwdonment  of  this 
service  is  consistent  with  the 
Stipulation  and  Agreement  filed  June    ' 
28. 1995.  in  CNGT  Docket  No.  RP94- 
96-012,  et  al.,  particularly  the 
settlement  mitigation  for  Phase  II  Billing 
Determinants  more  fully  described  in 
Appendix  "D"  of  CNGT's  filing,  and 
will  result  in  an  increase  in  LILCO's 
GSS  Billing  Determinants  fit>m  34,137 
Dt/d  to  35.814  Dt/d.  which  wUl  be  ofbet 
by  a  decrease  in  LILCO's  FTNN  Billing 
Determinants  bom  27.689  Dt/d  to 
26,012  Dt/d. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
2, 1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requiremmts  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  wnthin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 


and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  vtill  be 
unnecessary  for  CNGT  to  appear  or  be 
represented  at  the  hearing. 
Uit  D.  CadwU. 
Secretary. 

(PR  Doc.  95-30620  Filed  12-15-95;  8:45  am] 
BiLUNQ  COM  snr-oi-M 


{DockM  Na  ER96-2S-0001 

Coral  Powsr.  LLC;  Notlcs  of  Issuancs 
ofOrdsr 

December  12, 1995. 

On  October  3, 1995,  as  amended 
October  31, 1995,  Coral  Power,  L.L.C. 
(Coral  Power)  submitted  for  filing  a  rate 
schedule  under  which  Coral  Power  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  markets.  Coral 
Power  also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Coral  Power  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assiunptions 
of  liability  by  Coral  Power. 

On  December  6, 1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  seciurities  or  assumptions  of 
liability  by  Coral  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Coral  Power  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubhc  nor  private  interests  will  be 
adversely  affected  by  continuMi 


approval  of  Coral  Power's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
5, 1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-30621  Filed  12-15-95;  8:45  am] 
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NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  js  filed 
and  not  vntiidrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  95-30619  Filed  12-15-95;  8:45  am] 
BiuiNQ  COOS  srir-oi-M 


[Docket  No.  CP96-04-OOO] 

East  Tennessee  Natural  Gas  Company; 
Notice  Of  Request  Under  Blanket 
Authorization 

December  12. 1995. 

Take  notice  that  on  December  4, 1995, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  Post  Office  Box  2511, 
Houston,  Texas  77252,  filed  a  request 
with  the  Commission  in  Docket  No. 
CP96-94-000  pursuant  to  Sections 
157.205, 157.212  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  establish  a  bi-directional  point  and  to 
abandon  certain  facilities,  authorized  in 
blanket  certificate  issued  in  CP82-412- 
000,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

At  the  request  of  Qtizens  Gas  Utility 
(Citizens),  East  Tennessee  proposes  to 
modify  an  existing  receipt  meter  station 
on  its  system  to  establish  a  bi- 
directional point  for  both  receipts  from 
and  deliveries  to  Citizens  to 
accommodate  a  gas  storage  facility 
operated  by  Qtizens.  To  accomplish 
this.  East  Tennessee  proposes  to  convert 
their  existing  station  (#75-9123 
"Citizens  Gas")  by  abandoning  the 
receipt  meter  and  removing  it.  East 
Tennessee  would  then  install  the 
requested  bi-directional  meter  (#75- 
9012  "Morgan  County  No.  1")  by 
installing  two  4-inch  meter  tubes  in 
parallel  to  the  existing  tube.  East 
Tennessee  states  that  they  would 
continue  to  own,  operate,  and  maintain 
the  existing  side  v^ve  measurement. 
The  meter  station  would  be  located  on 
the  existing  site  provided  by  Qtizens 
adjacent  to  the  r^t-of-way. 

Any  iwrson  or  the  Commission's  staff 
may,  within  45  days  afker  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  interventi<m  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 


[Docket  No.  Em6-1 27-000] 

Nordic  Electric,  LLC;  Notice  of 
Issuance  of  Order 

December  12, 1995. 

On  October  20, 1995,  as  amended 
November  1, 1995,  Nordic  Electric, 
L.L.C.  (Nordic)  submitted  for  filing  a 
rate  schedule  under  which  Nordic  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Nordic  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Nordic  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Nordic. 

On  December  1, 1995,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Nwdic  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stieet,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Cosimission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Nordic  is  authorized  to 
issue  securities  and  assume  obligations 
at  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neitiier 
pubhc  nor  private  interests  will  be 


adversely  affected  by  continued 
approval  of  Nordic's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
2,1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E.. 
Washington.  D.C.  20426. 
Lois  D.  Cashell, 
Secietaiy. 
[FR  Doc.  95-30622  Filed  12-15-95;  8:45  am] 
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[Docket  No.  ER96-1-000] 

Powertec  International,  LLP.;  Notice 
of  Issuance  of  Order 

December  12, 1995. 

On  October  2, 1995,  as  amended 
October  23, 1995,  Powertac 
International,  L.L.P.  (Powertec) 
submitted  for  filing  a  rate  schedule 
under  which  Powertec  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Powertec 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Powertec  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  Uability  by  Powertec. 

On  December  1, 1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Powertec  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  fc»  hearing  within 
this  period,  Powertec  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reason^ly  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
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public  nor  private  iiiterests  will  be 
adversely  affected  by  continued 
approval  of  Powertec's  issuances  of 
securities  at  assumfiltions  of  liatrility. 

Notice  is  hereby  gfven  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
2, 1996. 

Copies  of  the  full  jext  of  the  order  are 
available  from  the  Cbmroission's  Public 
Reference  Branch,  8^8  First  Street.  N.E. 
Washington.  D.C.  20426. 
LokD.CulwU. 


Secntaiy. 

|FR  Doc  95-30623  Pil^d  12-15-95: 8:45  am] 
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VJS.  Powar  ft  Light,  Inc.;  Notice  of 
leeuence  of  Order 

December  12, 1995. 

On  October  17, 1905,  U.S.  Power  & 
Light,  Inc.  (U.S.  Power  &  Light) 
submitted  for  filing  t  rate  sdiedule 
under  which  U.S.  Pqwer  &  Light  will 
engage  in  wholesale  lalectric  power  and 
energy  transactions  «s  a  marketer.  U.S. 
Power  k  Light  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  U.S.  Power  &  Light  requested 
that  the  Commission  grant  blanket 
approval  under  18  C7R  Part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liability  by  U.S.  Power 
&  Light. 

On  I>ec8mber  6. 1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regu^tion,  granted 
requests  for  blanket  Approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  lof  the  date  of  the 
order,  any  person  desiring  to  be  beard 
or  to  ptc^BSl  the  blanket  approval  of 
issuances  of  securities  at  asstmiptions  of 
liability  by  U.S.  Power  k  Light  should 
file  a  motion  of  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commissioi,  888  First  Street,  N£.. 
Washington,  D.C  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  3^.211  and 
385.214). 

Absent  a  request  fojr  hearing  within 
this  pmiod.  U.S.  Powtor  k  Light  is 
authorized  to  issue  securities  and 
assume  obligations  o^  liabilities  as  a 
guarantor,  indorser,  surety,  or  oUierwise 
in  respect  of  any  security  of  another 
persoo;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  cmnp^tible  with  the 
public  interest,  and  i$  reasonably 


necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  U.S.  Power  and  Light's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
5.1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  N.E., 
Washington,  D.C.  20426. 
UisaCMheU. 
Secretary. 

(PR  Doc  95-30624  Filed  12-15-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-634e-8] 

Public  Meeting  of  the  Sanitary  Sewar 
Overflows  Dialogue 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  convening  a  public  meeting  of 
the  Sanitary  Sewer  Overflows  (SSOs) 
CNalogue.  llie  meeting  will  be  held  on 
January  11  and  12, 1996.  The  purposes 
of  the  meeting  are  to  discxiss:  (1)  The 
draft  SSO  framework;  (2)  permit  and 
compliance  priorities;  and  (3)  the 
overall  SSO  strategy  flowchart.  The 
meeting  is  open  to  the  public  without 
need  fm  advance  registration. 
DATES:  Hie  SSO  meeting  will  be  held  on 
January  11  and  12, 1996.  On  January  11, 
the  meeting  will  run  from  8:30  am  to 
5:00  pm  EST.  On  January  12,  the 
meeting  will  run  from  about  8:30  am 
until  completion. 

AOOfCaacS:  The  SSO  meeting  will  be 
held  at  the  Crystal  Gateway  Marriott 
Hotel.  1700  Jefferson  Davis  Highway. 
Arlingt(«.  Virginia.  The  telephone 
numbers  for  the  hotel  are:  1-800-228- 
9290,  or  (703)  920-3230. 
ron  FUHTHCR  MFOfMATION  GOffTACT:  Lam 
Lim  of  EPA's  Office  of  Wastewater 
Management,  at  (202)  260-7371. 

Dated:  December  8, 1995. 

MickMiLCMk. 

Director,  Office  of  Wastewater  Management. 
Designated  Federal  Official. 

(FR  Doc  95-30557  Filed  12-15r95: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notica  of  Public  Information 
Collactions  Being  Reviewed  by  FCC 
for  Extension  Under  Deiegatad 
Authority  5  CFR  1320  Authority, 
Comments  Requested 

December  11, 1995. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
followdng  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility:  (b)  the  accuracy  of 
the  Commissions  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  imder 
delegated  authority  5  CFR  1320, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  February  16, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it  . 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications.  Room  234. 1919  M 
St..  NW..  Washington.  DC  20554  or  via 
internet  to  dconway^bcgov. 
FOR  FURTHER  SIFORMATION  CONTACT:  Fat 
additional  information  or  copies  of  the 
infcffmation  collections  C(mtact  Dorothy 
Conway  at  202-418-0217  or  via  intonet 
at  dconwayOfoc.gov. 
SURRLaiENTARV  MTORMATION: 
OMB  Approval  Number:  3060-0171. 

Title:  73.1125  Station  main  studio 
locaticm. 

Form  No.:  W A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 


Number  of  Respondents:  135. 
Estimated  Time  Per  Response:  30 
minutes. 

Total  Annual  Burden:  68  hours. 
Needs  and  Uses:  Section  73.1125 
requires  AM,  FM  or  TV  licensees  to 
locate  their  main  studio  at  any  point 
within  the  station's  principal 
commvmity  countours.  If  the  station 
relocates  its  main  studio  from  one  point 
to  another  within  the  principal 
community  contour  or  from  a  point 
outside  the  principal  community 
contour  to  one  within  it,  the  licensee  is 
required  to  notify  the  FCC.  The  data  is 
used  by  FCC  staff  to  assure  that  the 
station  main  studio  is  located  within  the 
principal  community  contour  and 
serves  to  notify  use  of  a  change  in  the 
mailing  address. 
OMB  Approval  Number:  3060-0160. 

Title:  73.158  Directional  Anteima 
Monitoring  Points. 

Form  No.:  N/A. 

Type  of  Review:  Business  or  other  for- 
profit. 

Number  of  Respondents:  80. 

Estimated  Time  Per  Response:  4 
hours. 

Total  Annual  Burden:  320  hours. 

Needs  and  Uses:  Section  73.158 
requires  a  licensee  of  an  AM  station 
using  a  directional  antenna  system  to 
file  an  informal  application  to  modify 
their  station  license  to  specify  a  new 
location  for  the  field  monitoring  point 
when  circumstances  occur  which  make 
the  present  location  no  longer  accessible 
or  unsuitable.  Section  73.158  also 
requires  the  licensee  to  file  a  request  for 
a  corrected  station  license  when  the 
descriptive  routing  to  reach  any  of  the 
monitoring  points  as  shown  on  the 
station  license  is  no  longer  correct  due 
to  road  or  building  construction  or  other 
changes.  These  filings  provide  up-to- 
date  directions  for  use  by  the 
Complaints  and  Investigations  Bpreau's 
inspectors  in  accurately  locating  the 
monitoring  points  and  obtaining  field 
strength  measurements  relevant  to  the 
Commission's  enforcement  program 
aimed  at  keeping  electromagnetic 
interference  to  a  minumum. 
OMB  Approval  Number:  3060-0321. 

Title:  73.68  Sampling  Systems  for 
Antenna  Monitoring. 

Fonn  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  2 
hours. 

Total  Annual  Burden:  200  hours. 

Needs  and  Uses:  Section  73.68(b) 
requires  that  licensees  of  existing  AM 


broadcast  stations  with  antenna  monitor 
sampling  systems,  meeting  the 
performance  standards  specified  in  the 
rules,  may  file  informal  requests  for 
approval  of  their  sampling  systems. 
Section  73.68(d)  requires  that  a  request 
for  modification  of  the  station  license  be 
submitted  to  the  FCC  when  the  antenna 
sampling  system  is  modified  or 
components  of  the  sampling  system  are 
replaced.  The  informal  request  for 
approval  of  sampling  systems  is  used  by 
FCC  staff  to  maintain  complete 
technical  information  regarding  licesees 
to  insure  that  the  sampling  system  is  in 
full  compliance  with  the  Commission's 
Rules  and  will  not  cause  interference  to 
other  facilities,  thus  reducing  the 
service  provided  to  the  public.  The 
request  for  modification  of  station 
license  is  used  to  issue  a  new  station 
license. 
OMB  Approval  Number:  3060-0387. 

Title:  Field  Disturbance  Sensors, 
Authorization  and  On-Site  Verification 
(Section  15.201(d)). 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations. 

Numt>er  of  Respondents:  200. 

Estimated  Time  Per  Response:  18 
hours. 

Total  Annual  Burden:  3,600  hours. 

Needs  and  Uses:  To  monitor  non- 
licensed  field  disturbance  sensors 
operating  in  the  low  VHF  television 
bands,  equipment  testing  is  required  at 
each  installation.  Data  is  retained  by  the 
holder  of  the  equipment  authorization 
issued  by  the  Commission,  and  made 
available  only  at  the  request  of  the 
Commission. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Docs.  95-30653  Filed  12-15-95;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  App. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 


Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

Amerfbrd  FMS.  Inc..  441  N.  Oak  Street, 

Inglewood,  CA  90302,  Officers:  Michael  O 

Elze,  President,  Samuel  Young.  Treasurer 
Mark  Fromm,  882  Fair  Acres  Avenue, 

Westfield,  NJ  07090,  Sole  Proprietor 
All  American  Worldwide,  Inc.,  211  West 

Comstock,  Dallas.  TX  75208.  Officers: 

Judson  H.  Good,  President,  Robert  A.  Nero, 

Vice  President 
Pacific  Multi-Modal,  Inc.,  840  W.  12th  Street, 

Long  Beach.  CA  90813,  Officers:  Abraham 

R.  Walker.  CEO,  Karen  L.  Walker.  President 
Pactrans  Marine  Inc.,  9520  La  Cienega  Blvd., 

Inglewood,  CA  90301,  Officers;  Jesse 

Domingo,  Director,  CT.  Tsui,  Vice 

President 
Interpacific  Airmarine,  Inc.,  555  Redondo 

Beach  Blvd.  #160,  Gardena,  CA  90248, 

Officer:  )ae  H.  Chang.  President 
Robinson  Expediters,  Inc.,  9675  NW  13th 

Street,  Miami,  PL  33172,  Officers:  Jorge 

Robinson,  President,  Ebba  Robinson,  Vice 

President 
Distribution  Support  Management,  Inc..  75 

Northcrest,  Newman,  GA  30265,  Officers: 

Arthur  G.  Neil,  Jr.,  President,  Joan  R  Neil, 

Secretary 
JRM  International  Forwarding.  Inc.,  1743 

Christie  Drive,  Marietta,  GA  30066. 

Officers:  Rose-Marie  Miller,  President. 

James  Ivey  Miller,  Secretary 
Ace  Forwarding,  Inc.,  510  Plaza  Drive,  Suite 

#2760,  Atlanta.  GA  30349,  Officers:  Kim 

McGurgan,  President,  Frank  Petillon, 

Director 

Dated:  December  12, 1995. 

By  the  Federal  Maritime  Commission. 
Joseph  C  PoUdng, 
Secretary. 

(PR  Doc.  95-30618  Filed  12-15-^5;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 
[Program  Announcement  13665.911] 

Grants  to  Indian  Tribal  Organizations 
for  Supportive  and  Nutrftionai  Services 
for  Older  Indians 

AGENCY:  Administrtion  on  Aging  (AoA), 

OS. 

action:  Extension  of  deadUne  to  apply 

for  funds  luder  the  Older  Americans 

Act,  Title  VI,  Grants  for  Native 

Americans,  Part  A — Indian  Program. 

SUMMARY:  Due  to  the  recent  shut  down 
of  many  components  of  the  Federal 
government,  including  the  AoA,  the 
Administration  is  extending  the  date  for 
which  the  Title  VI  grant  applications  for 
the  grant  period  April  1, 1996-March 
31, 1999  are  due. 
DATES:  All  applications  must  be 
received  or  postmarked  on  or  before 
December  20, 1995. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Your  local  AoA  Regional 

Administration  as  listed  in  the  original 

Federal  Register  anaouncement  dated 

September  6, 1995  ofi  pages  46283- 

46287. 

Famaiuio  M.  To 

Assistant  Secretary  for  Aging. 

IFR  Doc  95-30667  Fil^d  12-15-95;  8:45  am] 
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AdminietrMon  for  <^Udren  and 
Familiaa 

Child  Walfara  Waiv4r  Demonstrations 
Pursuant  to  Section  1130  of  ttw  Social 
Security  Act  (the  Aqt);  Titles  IV-€  and 
IV-B  of  the  Act;  PuDllc  l.aw  10^-432 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF),  ACF, 
DHHS. 

ACTION:  Public  notici. 


^ 


SUKMARV:  This  notic^  amends  the  Public 
Notice  published  in  the  Federal 
Register  on  September  7, 1995  (60  FR 
46616),  by  extmding  the  December  31, 
1995  due  date  for  actepting  new  child 
welfare  waiver  demonstration  proposals 
for  any  Second  Rouild  of  proposals.  A 
new  Federal  Register  annoimcement 
will  be  published  in  January,  1996,  to 
provide  a  new  deadline  for  submission 
of  additional  child  welfare  waiver 
demonstration  proposals  if  it  is 
determined  that  additional  proposals 
will  be  considered. 

FOR  FURTHER  MFORMAtKM  CONTACT; 
Michael  W.  Ambrose  at  (202)  205-8618. 

8UPPLBy»rrARY  information:  On 
September  7, 1995,  tjie  Administration 
on  Qiildren,  Youth  and  Families 
published  a  Public  Notice  in  the  Federal 
Register  that  summarized  the  child 
welfare  waiver  demonstration  proposals 
submitted  to  date  and  established 
December  31, 1994  as  a  due  date  for  the 
submission  of  proposals  for  Round  Two. 
This  amendment  cancels  the  December 
31, 1995  due  date.  Any  new  Federal 
Register  announcement  providing  a  new 
deadline  for  child  welfare  waiver 
demonstration  proposals  will  be 
published  in  January.  1996. 

(Catalog  of  Federal  Doiiestic  Assistance 
Program  Numbers  93.645,  Oiild  Services- 
State  Grante:  93.658,  F(^er  Care 
Maintenance:  93.659,  Adoption  Assistance) 


UMI 


Dated:  December  11, 1995. 
Olivia  A.  Golden, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

[FR  Doc.  95-30650  Filed  12-15-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming;  Lummi  Nation,  WA 

AQENCY:  Bureau  of  Indian  Affoirs. 

Interior. 

ACTION:  Notice  of  approved  Tribal/State 

Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal/State 
Compacts  for  the  purpose  of  engaging  in 
Class  ni  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal-State 
Compact  for  Class  ID  Gaming  between 
the  Limimi  Nation  and  the  State  of 
Washington,  which  was  executed  on 
September  21, 1995. 
DATES:  December  18. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C  20240, 
(202) 219-4068. 

Dated:  November  13, 1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  95-30339  Filed  12-15-95;  8:45  am] 
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Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  Second 

Amendment  to  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  tha 
Interior,  through  her  delegated 
authority,  has  approved  the  Second 
Amendment  to  the  Winnebago  Tribe  of 
Nebraska  and  the  State  of  Iowa  Gaming 
Compact  between  the  Winnebago  Tribe 
of  Nebraska  and  the  State  of  Iowa, 


which  was  executed  on  September  12, 
1995. 

EFFECTIVE  DATES:  December  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4068. 

Dated:  November  13, 1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  95-30655  Filed  12-15-95;  8:45  ami 
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Geological  Survey 

Federal  Geographic  Data  Committee 
(FGDC);  Application  Notice 
Establishing  the  Closing  Date  for 
Transmittal  of  Applications  Under  the 
FGDC  National  Spatial  Data 
Infrastructure  (NSDI)  C6mpetitive 
Cooperative  Agreements  Program  for 
Rscal  Year  (FY)  1996 

agency:  U.S.  Geological  Survey. 

Interior. 

ACTION:  Notice  inviting  applications  for 

competitive  cooperative  agreement 

awards  for  fiscal  year  1996. 

SUMMARY:  The  purpose  of  the  FGDC 
National  Spatial  Data  Infrastructure 
(NSDI)  Competitive  Cooperative 
Agreements  Program  is  to  facilitate  and 
foster  partnerships  and  alliances  within 
and  among  various  public  and  private 
entities  to  assist  in  building  the  NSDI. 
The  NSDI  consists  of  policies, 
standards,  agreements,  and  partnerships 
among  a  variety  of  sectors  and 
disciplines  that  will  promote  more  cost- 
effiective  production,  ready  availability, 
and  greater  use  of  high  quality 
geospatial  data.  The  NSDI  Competitive 
Cooperative  Agreements  Program  is 
intended  to  encourage  resource-sharing 
projects,  between  and  among  the  public 
and  private  sector  through  the  use  of 
technology,  networking,  and  enhanced 
interagency  coordination  efforts. 
Proposals  must  involve  two  or  more 
organizations  and  participants  are 
expected  to  cost  share  in  the  project. 
Activities  initiated  under  this  program 
vdll  promote  development  and 
maintenance  of  and  access  to  data  sets 
that  are  needed  for  national,  regional, 
state,  and  local  analyses.  Authority  for 
this  program  is  contained  in  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  of  1996. 
Applications  may  be  submitted  by 
State  and  local  government  agencies, 
educational  institutions,  private  firms, 
private  foimdations,  and  Federally 
acknowledged  or  state-recognized 
Native  American  tribes  or  groups. 


DATES:  the  program  announcement  and 
application  forms  are  expected  to  be 
available  on  or  about  January  15, 1996. 
Applications  must  be  received  on  or 
before  March  29, 1996. 
ADDRESSES:  Copies  of  Program 
Announcement  08187  may  be  obtained 
by  writing  to  Kathleen  Craig,  U.S. 
Geological  Survey,  Office  of 
Procurement  and  Contracts,  Mail  Stop 
205A,  12201  Sunrise  Valley  Drive, 
-Reston,  Virginia  22092.  (703)  648-7357. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Snyder,  FGDC,  U.S.  Geological 
Survey,  590  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
22092;  telephone  number  (703)  648- 
5514;  facsimile  (703)  648-5755.  Internet 
"gdc@usgs.gov". 

SUPPLEMENTARY  INFORMATION:  Under  this 
FY  1996  program  announcement, 
proposals  are  to  be  directed  towards 
four  components  of  the  NSDI.  The  first 
component  deals  with  creation  of  a 
distributed  clearinghouse  for  finding 
and  accessing  geospatial  data.  Efforts 
considered  applicable  include  the 
creation  (inventory,  evaluate,  catalog 
data,  £md  establish  Internet  access)  and 
management  of  a  node  vnthin  the 
National  Geospatial  Data  Clearinghouse 
that  provides  users  with  a  means  for 
finding,  accessing,  and  sharing 
geospatial  data;  establish,  develop,  or 
expand  programs  or  projects,  through 
development  of  training  programs, 
information  guides  and  other 
explanatory  materials,  that  increase  the 
contributions  of  local,  regional,  or 
national  data  sets  to  the  National 
Geospatial  Data  Clearinghouse;  and, 
design,  develop,  or  implement  tools  to 
assist  in  the  inventory,  evaluation, 
documentation,  cataloging,  serving, 
maintenance,  and  sharing  of  geospatial 
data  or  metadata. 

The  second  component  involves 
development  and  promulgation  of  the 
use  of  FGDC-endorsed  standards  in  data 
collection,  documentation,  transfer,  and 
search  and  query.  Applicable  efforts 
include  conducting  programs  to 
increase  user  comprehension  and 
adoption  of  the  FGDC  Content 
Standards  for  Digital  Geospatial 
Metadata  and  the  Spatial  Data  Transfer 
Standard;  developing  software  tools  or 
techniques  to  aid  the  collection, 
comparison,  evaluation,  and 
maintenance  of  metadata;  and 
stimulating  the  development  of 
applicable  geospatial  data  standards  in 
partnership  with  the  FGDC 
Subcommittees  and  Working  Groups. 
The  third  component  focuses  on  the 
initial  implementation  of  creating  a 
geospatial  data  framework  that  provides 
a  base  on  which  to  collect,  register,  or 


integrate  information  accurately. 
Applicable  efforts  include  conducting 
feasibility  projects  for  implementing 
technical  and  institutional  aspects  of  the 
framework;  and,  expanding  programs  or 
projects  to  incorporate  data  content, 
technical,  operational,  and  business 
characteristics  of  the  framework. 

The  fourth  component  addresses 
developing  and  implementing 
educational  outreach  programs  to 
increase  awareness  and  understanding 
of  the  major  NSDI  components  among 
members  of  the  broader  community. 
Applicable  efforts  involve  providing 
programs  and  services  to  educate  and 
train  constituents  on  the  purpose, 
benefits,  and  application  of  NSDI 
initiatives,  networks,  and  standards. 

Dated:  December  11, 1995. 
William  Gossman, 

Acting  Chief,  Office  of  Program  Support. 
[FR  Doc.  95-30630  Filed  12-15-95;  8:45  am) 
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National  Parte  Service 

General  Management  Plan;  l^va  Beds 
National  Monument;  Notice  of 
Availability  of  Draft  Environmental 
Impact  Statement 

summary:  Pursuant  to  Section  102  (2) 
(C)  of  the  National  Environmental 
Policy  Act  of  1969  (Pub.  L.  91-190  as 
amended),  the  National  Park  Service, 
Department  of  the  Interior,  has  prepared 
a  cirafi  Environmental  Impact  Statement 
(DEIS)  assessing  the  potential  impacts  of 
the  proposed  Draft  General  Management 
Plan  (DGMP)  for  Lava  Beds  National 
Monument,  Modoc  and  Siskiyou 
Counties,  California.  Once  approved, 
the  DGMP/EIS  will  guide  the 
management  of  the  monument  over  the 
next  fifteen  (15)  years. 

This  DGMP/EIS  presents  a  proposal 
and  two  altematives  for  the 
management,  use,  and  development  of 
Lava  Beds  National  Monument.  The 
proposed  alternative.  Alternative  B: 
Minimum  Requirements,  provides  for 
staffing,  facilities,  and  boundary 
changes  to  provide  for  long-term 
resource  protection,  and  facilities  and 
programs  sufficient  to  provide  for 
essential  visitor  services.  Physical 
features  of  the  plan  include  boundary 
additions  at  Petroglyph  Point, 
improvements  at  that  area  to  reduce 
damage  to  the  petroglyphs  from  wind 
erosion  and  vandalism,  a  small-scale 
research  facility  to  facilitate  the 
recruitment  of  volunteers  for  cost- 
effective  research  and  resource- 
management  projects,  a  visitor  contact 
station  at  the  north  end  of  the 
monument,  improvements  at  the 


existing  visitor  center,  and  minor 
increases  in  administrative  support 
facilities. 

Alternative  A:  No  Action,  would 
continue  the  current  situation  at  Lava 
Beds.  Lands  at  Petroglyph  Point  would 
not  be  acquired,  resources  would  not  be 
adequately  protected,  and  no  additional 
steps  would  be  taken  to  accommodate 
visitor  interest  and  use.  Resource 
quality  and  visitor  use  experience 
quality  would  decline. 

Alternative  C:  Enhanced  Visitor 
Experience,  would  be  similar  to 
Alternative  B  in  terms  of  resource 
management  and  protection,  but  would 
provide  a  broader  range  of  visitor 
service.  Increased  interpretive  and  law 
enforcement  staffing  would  allow  a 
wider  range  of  interpretive  programs 
and  faster  response  to  emergency 
situations.  A  visitor  center  at  the  north 
end  of  the  monument  and  a  new  and 
larger  visitor  facility  at  the  Indian  Well 
area  would  increase  the  range  of 
exhibits  and  visitor  services.  Additional 
administrative  facilities  would  be 
needed  to  support  the  greater  staffing. 

The  environmental  consequences  of 
the  proposed  action  and  the  altematives 
are  fully  documented,  and  mitigation 
provided  as  appropriate  to  minimize 
impacts.  No  significant  impacts  are 
anticipated  as  a  result  of  implementing 
the  proposed  action. 

SUPPLEMENTARY  INFORMATION:  Written 
comments  on  the  DGMP/EIS  should  be 
directed  to  the  Superintendent,  Lava 
Beds  National  Monument,  P.O.  Box  867, 
Tulelake.  California  96134.  Comments 
on  the  DGMP/EIS  must  be  received  by 
March  1. 1996. 

A  public  meeting  will  be  held  January 
10  at  the  home  economics  building  at 
the  Tulelake-Butte  Valley  Fairgrounds 
from  7:00-10:00  p.m.  National  Park 
Service  personnel  will  be  available  to 
explain  the  planning  altematives, 
answer  questions,  and  receive  public 
comments. 

Inquiries  on  the  DGMP/EIS  and 
requests  for  copies  of  the  DGMP/EIS 
should  be  directed  to  Lava  Beds 
National  Monument,  address  as  above, 
or  by  telephone  at  (916)  667-2282. 
Copies  of  the  DGMP/EIS  will  be 
available  for  pubUc  inspection  at  the 
Moniunent  and  at  area  libraries. 

Dated:  December  6, 1995. 
Stephen  Crabtiee. 
Field  Director,  Pacific  West  Area. 
(FR  Doc.  95-30613  Filed  12-15-95;  8:45  ami 
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Ofllc*  of  SurfM*  lining  Reclamation 


Infonnation  Collection  Submitlsd  to 
the  Oflioaof  ManagiHnantand  Budget 
for  Review  Under  ttie  Papefwont 
Reduction  Act 


r 


The  proposal  for  ttie  collection  of 
infonnation  listed  bf  low  has  been 
submitted  to  the  OQce  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwori^  Reduction 
Act  (44  U.S.Q  Chapter  35).  Copies  of  the 
proposed  collection  of  infonnation  and 
related  form  may  be  obtained  by 
contacting  the  Bureau  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
reqviirements  shoulcj  be  made  directiy  to 
the  Bureau's  clearance  officer  and  to  the 
OfBce  of  Management  and  Budget. 
Paperworic  Reduction  Project  1029- 
0083,  Washington.  DC  20503.  telephone 
202-395-7340. 

Title:  Application  ifor  Blaster 
Certification  in  Federal  Program  States 
and  on  Indian  Lands.  30  CFR  955. 

i4i>stract:  This  infonnation  is  being 
collected  to  ensure  that  the  qualification 
of  applicants  for  blaster  certification  is 
adequate.  This  infor«iation  will  be  used 
to  determine  the  eligibility  of  the 
applicant.  The  affectpd  public  will  be 
bikers  who  want  toi  be  certified  by  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement. 

Bureau  Form  Nun^r  OSM-74. 

Frequency:  Every  iSuee  years. 

Description  of  Respondents: 
Individuals  seeking  intification  as 
Blasters. 

Estimated  Complepon  Time:  50 
minutes. 

Annual  Responses:  35. 

Annual  Burden  Hours:  30. 

Bureau  Clearance  Officer:  John  A. 
Trelease  (202)  208-2617. 

Dated:  October  25. 1^5. 

Acting  Chief,  Office  of  "technology 
Development  and  Tian^er. 

[FR  Doc.  95-30648  Filed  12-15-95:  8:45  am] 
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INTERSTATE  COMIIERCE 
COMiyiSSICW  I 

[Doctet  NO.  AB-4  (8u|-No.  368X)] 

Burlington  NortlMmi  ftaiiroad 
Company— Abandofment  Exemption— 
in  Clatsop  County,  0R 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Commission,  pursuant  to 
49  U.S.C.  10505,  exempts  firom  the  prior 
approval  requirements  of  49  U.S.C 
10903-04  the  abandonment  by 
Burlington  Ncnthem  Railroad  Company 
of  5.04  miles  of  railroad  in  Clatsop 
County,  OR,  subject  to  standard  labor 
protective  conditions,  an  environmental 
condition,  and  a  trail  use  condition. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  a  financial  assistance  oHiBr 
has  been  received,  this  exemption  will 
be  effective  on  January  17, 1996.  Formal 
expressions  of  intent  to  file  financial 
assistance  offers  *  imder  49  CFR 
1152.27(c)(2)  and  requests  for  a  notice  of 
interim  trail  use/rail  banking  must  be 
filed  by  December  28. 1995.  Petitions  to 
stay  must  be  filed  by  January  2, 1996. 
Requests  for  a  public  use  condition 
must  be  filed  by  January  8, 1996. 
Petitions  to  reopen  must  be  filed  by 
January  12. 1996. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-6  (Sub-No.  368X)  to:  (1) 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,^  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423; 
and  (2)  Petitioner's  representative:  Sarah 
J.  Whitley,  3800  Continental  Plaza,  777 
Main  Stieet.  Fort  Wortii,  TX  76102- 
5384. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  DC  NEWS  4 
DATA,  INC.,  Lnterstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue,  N.W.,  \ 

Washington,  DC  20423.  Telephone: 
(202)  289-4357.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-5721.] 

Decided:  December  5, 1995. 

By  the  Cominission.  Chairman  Morgan. 
Vice  Chairman  Owen,  and  Commissioner 
Simmons. 

Vemim  A.  WiUiams, 
Secretary. 

[FR  Doc.  95-30656  Filed  12-15-95;  8:45  am) 
HLLMO  COOe  703»-ei-» 


UMI 


'  See  Exempt,  of  Bail  Abandonment^-Offen  of 
Finan.  Assist..  4  LCC2d  164  (1987). 

'  Legislation  to  sunset  the  Commission  on 
December  31. 1995,  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 


DEPARTMENT  OF  JUSTICE 

Notioo  of  Lodging  of  Conaont  Docreo 
Pursuant  to  ttto  Comphrensive 
Envkonmontal  Response, 
Compensation  and  Uability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
American  Color  G-  Chemical 
Corporation  et  al..  Civil  Action  No.  4: 
CV-92-1352,  was  lodged  on  November 
30, 1995  in  the  United  States  District 
Coiut  for  the  Middle  District  of 
Pennsylvania.  The  consent  decree 
settles  an  action  brought  imder  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9606  et  seq., 
against  American  Color  &  Chemical 
Corporation  ("AC&C")  and  Beazer  East, 
Inc.  ("Beazer")  for  reimbursement  of 
response  costs  incurred  in  cormection 
with  clean-up  of  the  Drake  Chemical 
Superfimd  Site  located  in  Lock  Haven, 
Pennsylvania. 

Under  the  proposed  settlement,  AC&C 
and  Beazer  agree  to  finance  and  perform 
the  groimdwater  cleanup  for  Drake  Site. 
In  addition,  the  settling  defendants  will 
reimburse  tbe  United  States  and  the 
Commonwealth  of  Pennsylvania  for  past 
costs  in  the  amounts  of  $3.6  million  and 
$400,000,  respectively.  Additionally, 
the  settling  defendants  will  co-ordinate 
the  Drake  Site  groundwater  cleanup 
with  a  corrective  action  ongoing  at  the 
neighboring  AC&C  facility  pursuant  to 
the  Resource  Conservation  and 
Recovery  Act  ("RCRA"),  42  U.S.C.  6901 
et  seq. 

In  consideration  of  settling 
defendants'  groimdwater  remediation 
and  their  reimbursement  of  $4  million 
in  past  costs  incurred  by  the  United 
States  and  the  Commonwealth.  AC&C 
and  Beazer  will  receive  a  covenant  not 
to  sue  under  Sections  106  and  107(a)  of 
CERCLA  for  the  Drake  Site  and  for 
CERCLA  Section  107  costs  associated 
with  RCRA  management  at  the  AC&C 
facility.  With  respect  to  future  liability 
for  the  remedial  action  to  be  performed, 
the  covenant  not  to  sue  for  Section  106 
of  CERCLA  becomes  effective  upon 
certification  of  completion  of  the 
remedial  action  by  EPA.  In  addition,  the 
covenants  not  to  sue  are  conditioned 
upon  the  complete  and  satisfactory 
performance  by  each  settling  defendant 
of  its  obligations  under  the  Consent 

U6Cr66. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 


Natural  Resources  Division.  Department 
of  Justice,  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v. 
American  Color  &■  Chemical 
Corporation  et  al.,  DOJ  Ref. 
#9(>-ll-2-7A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Middle  District  of 
Pennsylvania,  1162  Federal  Building, 
228  Wabiut  Street  Harrisburg.  PA 
17108;  the  Region  m  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania,  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4tii 
Floor.  Washington,  D.C.  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  N.W..  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  of  the  body  of  the 
proposed  decree,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $52.75  (25  cents  per  page 
reproduction  costs),  for  each  copy.  The 
check  should  be  made  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  95-30629  Filed  12-15-95;  8:45  am) 
BIUING  CODE  441»-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Envifonmentai  Response 
Compensation  and  Liability  Act 
C'CERCLA") 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Casings,  et  al..  Civil  Action  No.  92-0284 
(NPM),  was  lodged  on  November  27, 
1995,  with  the  United  States  District 
Court  for  the  Northern  District  of  New 
York.  The  Consent  Decree  requires 
defendants  to  pay  to  the  United  States 
$120,000  within  thirty  days  of  entry  of 
the  Consent  Decree  to  reimburse 
Environmental  Protection  Agency 
response  costs  incurred  at  the  Catskill 
Tire  Fire  Superfund  Site.  Total  Site 
costs  incurred  by  EPA  were 
approximately  $375,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v.  Casings, 
et  al.,  DOJ  Ref.  #90-11-3-872. 


The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  New  York.  100  South  Clinton  Street. 
Syracuse,  New  York  13261;  the  Region 
n  Office  of  the  Environmental 
Protection  Agency,  290  Broadway,  New 
York,  New  York,  10007-1866  (contact 
Assistant  Regional  Counsel  Beverly 
Kolenberg);  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W..  4th  Floor. 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Stieet,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy  please  refer  to  tbe  referenced  case 
and  enclose  a  check  in  the  amount  of 
$5.00  (25  cents  per  page  reproduction 
costs)  for  the  Consent  Decree,  payable  to 
the  Consent  Decree  Library. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  95-30633  Filed  12-15-95;  8:45  am] 

BILLmO  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Section  122(d)(2) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9622(d)(2), 
and  Departmental  policy,  28  CFR  50.7. 
notice  is  hereby  given  that  on  November 
28, 1995,  a  proposed  consent  decree  in 
United  States  v.  County  of  Milwaukee, 
Wisconsin,  Qvil  Action  No.  95-C-1210, 
was  lodged  with  the  United  States 
District  Court  of  the  Eastern  District  of 
Wisconsin.  This  consent  decree 
represents  a  settlement  of  claims 
brought  against  Milwaukee  County 
under  CERCLA  Sections  106  and  107. 
42  U.S.C.  9606  and  9607.  for  the 
recovery  of  costs  incurred  and  to  be 
incurred  by  the  United  States  in 
responding  to  the  release  and  threatened 
release  of  hazardous  substances  at  and 
from  the  Moss- American  Superfund  Site 
in  Milwaukee,  Wisconsin. 

Under  the  proposed  settlement. 
Milwaukee  County  will  be  required  to: 

(1)  Relinquish  a  potential  takings  claim; 

(2)  withdraw  a  motion  to  intervene  that 
is  pending  before  the  Court;  (3) 
withdraw  its  opposition  to  entry  of  a 
proposed  consent  decree  between  the 
United  States  and  Kerr-McGee  Chemical 
Co.  ("Kerr-McGee")  that  was  lodged  in 
1991  ("Remedial  Action  Decree"),  under 
which  Kerr-McGee  would  be  obUgated 
to  perform  the  final  remedial  action  for 
the  Site,  at  a  cost  of  $26  million,  and 


pay  $1  miUion  of  the  United  States'  past 
costs  of  $1.8  million  (as  of  January  31, 
1991);  and  (4)  grant  the  United  States 
and  its  assigns  irrevocable  access  to  the 
Moss-American  Superfund  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubUcation  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  D.C.  20530.  and  should 
refer  to  United  States  v.  County  of 
Milwaukee,  Wisconsin,  D.J.  Ref.  90-11- 
2-590A. 

The  proposed  Consent  Decree  may  be 
examined  at:  (1)  The  Mill  Road  Library, 
6431  N.  76th  St.,  Milwaukee. 
Wisconsin;  (2)  U.S.  Environmental 
Protection  Agency.  Region  5.  77  W. 
Jackson  Blvd.  Chicago,  Illinois  60604 
(contact  Mr.  Russell  D.  Hart  (312-886- 
4844));  and  (3)  the  U.S.  Department  of 
Justice's  Consent  Decree  Library.  1120  G 
Street.  N.W..  4th  Floor.  Washington. 
D.C.  20010.  (202)  624-0892.  A  copy  of 
the  consent  decree  may  be  obtained  in 
person  or  by  mail  fi*om  the  Consent 
Decree  Library.  1120  G  Street.  N.W..  4th 
Floor,  Washington,  D.C.  20010.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $8.25  (consent 
decree  only)  or  $46.75  (consent  decree 
and  appendices)  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environment  Enforcement  Section, 
Environmental  and  Natural  Resources 
Division. 
FR  Doc.  95-30631  Filed  12-15-95;  8:45  am] 

BILUNO  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  on  September  29, 1995,  a 
proposed  Consent  Decree  in  United 
States  of  America  v.  The  Port  of  Seattle, 
et  al..  Civil  Action  No.  C95-1495-Z, 
was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Washington. 

The  Complaint  in  this  action  was 
brought  pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9607,  to  require  the 
defendants  to  implement  EPA's  selected 
cleanup  for  the  Site,  and  to  recover  costs 
incurred  by  the  United  States  in 
response  to  releases  of  hazardous 
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substances  at  the  Harbor  Island 
Superfund  Site  in  Seattle,  Washington. 

The  proposed  Cqnsent  Decree  t&t  is 
the  subject  of  this  Notice  requires  the 
defendants  to  complete  the  cleanup 
selected  by  EPA  for  the  Soil  and 
Groundwater  Operable  Units  of  the  Site. 
The  United  States  estimates  that  the 
cleanup  expense  w^U  be  approximately 
$40  million.  The  Consent  Decree  also 
requires  the  defendants  to  reimburse  the 
United  States  for  all  costs  it  shall  incur 
in  overseeing  the  completion  of  the 
cleanup. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  thib  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Cqounents  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Env^tmmental  and 
Natural  Resources  pivision,  Departmrat 
of  Jiistice.  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  D.C.  20044. 
Comments  should  fefer  to  United  States 
of  America  v.  the  Port  of  Seattle,  et  al., 
Qvil  Action  No.  C95-1495-Z.  DO)  Ref. 
No.  90-11-2-970A, 

The  proposed  Ca|isent  Decree  may  be 
examined  at  the  OfBce  of  Regional 
Counsel,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  (206)  553-1504;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W..  4th  FloOT.  Washington,  DC  20005, 
(202)  624-0892.  A  ^opy  of  the  proposed 
Consent  Decree^may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $18.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
JodGnw.  I 

Chief,  Environmental  enforcement  Section, 
Enviroiunent  and  Satural  Besources  Division. 
(FR  Doc  95-30632  Fi)ed  12-15-95;  8:45  am) 

■UMQ  COM  4410-*t-M  : 


Notic*  of  Lodging  of  Stipulation  of 
Satttoment  Pursuant  to  the 
Cofflprehanslve  Environmental 
Reaponsa,  Compa«aatk>n  and  Liability 
Act  I 

In  accordance  with  Departmental 
policy,  28  CFR  50. 7>  notice  is  hereby 
given  that  on  November  24, 1995,  a 
proposed  Stipulation  of  Settlement  in  In 
re  St,  Johnsbury  Trqcking  Company, 
Inc..  Civil  Action  ^^.  93-43136,  was 
lodged  with  the  United  States 
Bankruptcy  Court  for  the  Southern 
District  of  New  York.  The  proposed 
Stipulation  of  Settlement  concerns  the 
response  to  the  exigence  of  hazardous 
substances  at  the  Piiie  Street  Canal  Site 
located  in  Burlington,  Vermont 


UMI 


pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended. 

Under  the  terms  of  the  Stipulation  of 
Settlement,  the  United  States 
Environmental  Protection  Agency  will 
be  reimbiused  $35,000  for 
administrative  expenses  incurred  in 
connection  with  property  formerly 
owned  by  St.  Johnsbury.  St.  Johnsbury 
also  agrees  to  an  allowed  unsecured 
claim  in  the  amount  of  $3,000,000  for 
costs  incurred  and  to  be  incurred  by  the 
United  States  in  connection  with 
response  actions  at  the  Site  and  in  the 
amount  of  $150,000  for  natural  resource 
dam^es  for  resources  under  the 
trusteeship  of  the  Department  of 
Interior. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  &t>m  the 
date  of  this  publication  comments 
relating  to  the  proposed  Stipulation  of 
Settlement.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resoiirces  Division,  Department  of 
Justice,  Ben  Franklin  Station, 
Washington,  D.C  20044,  and  should 
refer  to  In  re  St.  Johnsbiuy  Trucking 
Company,  Inc.,  D.J.  Ref.  90-11-2-978. 

The  proposed  Stipulation  may  be 
examined  at  the  Region  1  OfBce  of  the 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston,  Massachusetts. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Document  Center.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.25  (25  cents  per  page 
reproduction  cost)  made  payable  to 
Consent  Decree  Library. 
Joel  M.  Gnws, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  95-30628  Filed  12-15-95;  8:45  am] 
aiUMQ  COOC  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Commercenet 
Consortium 

Notice  is  hereby  given  that,  on  August 
17, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§4301  et  seq.  ("the  Act"),  CommerceNet 
Consortium,  (the  "Consortium")  has 


filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plainti^s  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  identities  of  the 
additional  membera  at  the  sponsor  level 
are:  Justsystem.  Inc.,  Menlo  Park,  CA; 
Defense  Logistics  Agency,  U.S. 
Government,  Alexandria,  VA;  and 
NASA,  Federal  Government,  Moffett 
Field,  CA. 

The  following  organizations  have 
joined  the  Consortium  as  associate 
members:  Concurrent  Technologies 
Corporation,  Oakland.  CA:  DigiCash, 
New  York,  NY;  Hamilton  Halhnark, 
Culver  Qty.  CA;  Online  Computer 
Market,  Southboro,  MA;  Himimingbird 
Software  Corporation,  Incline  Village, 
NV;  Golf  Web,  Saratoga,  CA;  The 
Document  Center.  Belmont,  CA;  Media 
Circus,  New  York,  NY;  InteiCom- 
University  of  Virginia,  Computer 
Science  Department,  Charlottesville. 
VA;  Sholink  Corporation,  Mt.  View,  CA; 
and  Tradewinds  Technologies 
Incorporated,  Winston-Salem,  NC. 

The  following  organizations  have 
joined  as  international  associate 
members:  Justsystem  Corporation, 
Tokushima,  JAPAN;  British 
Telecommunications,  London,  UNITED 
KINGDOM;  Toshiba  Corporation. 
Tokyo,  JAPAN;  and  Kokusai  Denshin 
Denwa  Company,  Ltd.,  Tokyo,  JAPAN. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  Consortium. 
Membership  remains  open,  and  the 
Consortium  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  memberehip. 

On  June  13, 1994,  the  Consortium 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Rederal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  August  31. 1994  (59 
FR  45012). 

The  last  notification  was  filed  with 
the  Department  on  June  9, 1995.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  5, 1995  (60  FR  62259). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
FR  Doc.  95-30636  Filed  12-15-95;  8:45  am] 
8ILLMQ  COOC  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Diode  Laser  Welding 
Consortium 

Notice  is  hereby  given  that,  on 
November  1, 1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §  4301  et  seq.  ("the  Act"), 
parties  to  a  joint  venture  collectively 
referred  to  as  the  "Diode  Laser  Welding 
Consortiiun"  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  joint  venture  and  (2) 
the  nature  and  objectives  of  the  joint 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
imder  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  are:  SDL,  Inc.,  San  Jose, 
CA;  Teledyne  Brown  Engineering, 
Huntsville,  AL;  and  Utilase  Systems, 
Detroit,  MI.  The  objective  of  the  joint 
venture  is  the  development  of  a  fiber- 
coupled  direct  diode  laser  system  for 
the  cutting  and  welding  of  steel  and 
aluminum  parts  in  the  automotive 
industry. 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc  95-30635  Filed  12-15-95;  8:45  am] 

BIUMQ  coot  4410-01-M 


Notice  Pursuant  to  the  National 
Coeperativ  Raasarch  and  Production 
Act  of  1993-HOP  Uaar  Group 
Inlamational,  Inc. 

Notice  is  hereby  given  that,  on 
October  30, 1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"), 
HDP  User  Group  International,  Inc..  an 
Arizona  non-profit  corporation,  filed 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membenhip.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  tlie  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  drcumstanoes. 
Specifically,  Amkor  Electronics, 
Chandler,  AZ;  MOC.  Austin.  TX; 
Motorola.  Schaumberg,  IL;  and  Texas 
Instruments,  ViUeneuve.  FRANCE  have 
become  members  of  HDP  User  Gtoup 
International.  Inc.  Combitech, 
Jonkoping.  SWEDEN;  Digital  Equipment 
Corporation.  Maynard.  MA;  and  ESEC, 
Phoenix,  AZ  are  no  kuiger  members. 


No  other  changes  have  been  in  either 
the  memberehip  or  the  planned  activity 
of  the  joint  venture. 

On  September  14, 1994,  the  HDP  User 
Group  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(a)  of  the  Act  of  March  23, 
1995  (60  FR  15306-07).  The  last 
notification  was  filed  on  February  27, 
1995.  A  notice  was  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25251). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-30638  Filed  12-15-95;  8:45  am] 

BILLMQ  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Souttiwest  Research 
Inatituta 

Correction 

In  notice  document  95-15787 
appearing  on  page  33432  in  the  issue  of 
Wednesday,  June  28, 1995,  in  the  firet 
column,  in  the  third  ptaragraph,  in  the 
eleventh  (11th)  line,  "65  FR  15307" 
should  read  "60  FR  15307". 
Coastance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  95-30634  Filed  12-15-95;  8:45  am) 
HLUNQ  OOOf  4410-01-M 


Notice  Purauant  to  the  National 
Cooperative  Research  and  Production 
Act  of  19t3— WMradlakar 
EnfMeenngt  me.  ^airoieuaarCnemicai 
Preceaaing  Joint  AftaaaMnt 


Notice  is  hereby  given  that,  on  June 
22, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§4301  et  seq.  ("the  Act"),  Wilfred  Baker 
Engineering,  Inc.,  has  filed  vmtten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membo^hip.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifFs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Hoechst  Celanese  Chemical 
Gioup,  Dallas,  TX  has  joined  the  joint 
vmture.  No  other  changes  have  been 
made  in  either  the  membership  or 
pkaaad  activities  of  tlM  venture. 

Ob  March  14, 1995,  Witted  Baker 
EagiaeeriBg,  Inc.  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
dto  Act.  The  Departawnt  of  Justice 
published  a  notice  in  the  Fiisrsl 


Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  11, 1995  (60  FR  25252). 
Constance  K.  Robinson, 

Director  of  Operations  Antitrust  Division. 
(FR  Doc.  95-30639  Filed  12-15-95;  8:45  am) 

■MJJNQ  coot  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Reaearch  and  Production 
Act  of  1993— X  Conaortium,  Inc. 

Notice  is  hereby  given  that,  on 
September  1, 1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §  4301  et  seq.  ("the  Act"),  X 
Consortium,  Inc.  (the  "Corporation") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  Umiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  new  member  of  the 
Corporation  is:  Georgia  Institute  of 
Technology,  Atlanta,  GA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the 
Corporation  intends  to  file  written 
notifications  disclosing  all  changes  in 
membership. 

On  September  15, 1993,  the 
Corporation  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Ragiflter  pursuant  to  Section  6(b)  of  the 
Act  on  November  10, 1993  (58  FR 
59737).  The  test  notification  was  filed 
with  the  Department  on  June  6, 1995.  A 
notice  was  published  in  the  Federal 
Kegiiter  pursuant  to  Section  6(b)  of  the 
Act  on  June  29,  1995  (60  FR  33849). 


Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-30637  Filod  12-15-45;  8:45  am] 


|DeelMtMe.M-32] 


On  March  2, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Richard  M.  Koenig, 
M.D.,  (Respondent)  of  Riverhead,  New 
YoA,  notifying  him  of  an  opportunity  to 
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show  cause  as  to  wl^y  DEA  should  not 
revoke  his  DEA  Ceitificate  of 
Registration,  AK6495237,  under  21 
U.S.C.  824(a),  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  under  21' 
U.S.C  823(f),  as  being  inconsistmt  with 
the  public  interest.  Specifically,  the 
Order  to  Show  Cause  alleged  that  the 
Respondent  had  be^n  excluded  from 
participation  in  a  pfogram  pursuant  to 
42  U.S.C  1320a-7(a).  as  evidenced  by, 
but  not  limited  to  the  following: 

(a)  Between  March  1966  and  January  1990, 
(the  Respondent)  submitted  false  or 
fraudulent  medical  services  claims  to  the 
New  York  State  Medidil  Assistance  Program, 
ccHnmonly  known  as  Medicaid,  and  as  a 
result  of  such  submissions  (he)  obtained 
approximately  S1SO,000.00  in  funds  to  which 
(he)  was  not  entitled. 

(b)  On  or  about  April  19, 1991.  (the 
Respondent)  was  convicted  in  the  Cbunty  of 
Rockland,  State  of  New  York,  of  twenty 
counts  of  offering  a  £alse  instrument  for 
filing,  in  violation  of  New  York  Penal  Code, 
Section  175.35.  On  or  ^bout  June  28, 1991, 
(the  Respondent)  was  sentenced  to  five  years 
probation  with  the  conditions  that,  inter  alia, 
(he)  serve  six  months  hi  iail  and  pay  a 
S25,000.00  fine. 

(c)  Effsctive  on  or  about  March  5, 1992,  the 
Office  of  the  Inipectn-tGeneral,  United  States 
Department  of  Health  $nd  Human  Services, 
excluded  (the  Respon(jent)  from  participating 
in  tlie  Medicare  program  and  any  State  health 
care  program  for  a  perfod  of  five  years. 

On  April  11. 1994,  the  Respondent, 
through  counsel,  filed  a  timely  request 
for  a  hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in 
Arlington.  Virginia,  on  October  4, 1994, 
before  Administratife  Law  Judge  Mary 
Ellen  Bittner.  At  thef  hearing,  both 
parties  called  witnesses  to  testify  and 
introduced  documestary  evidence,  and 
after  the  hearing,  counsel  forlwth  sides 
submitted  proposed  findings  of  bet, 
ccmclusions  of  law  and  argument.  On 
February  2, 1995,  Judge  Bittner  issued 
her  Opinion  and  Reiommended  Ruling, 
recommending  that  the  Respondent's 
KA  registration  be  revoked  and  that 
any  pending  applicaltions  be  denied. 
Neither  party  filed  eecceptions  to  her 
decision,  and  on  March  6, 1995,  Judge 
Bittner  transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administratcn'. 

The  Deputy  Administrator  has 
considered  the  reco^  in  its  entirety  and 
the  filings  of  the  paities,  and  pursuant 
to  21  CFR  1316.67.  hereby  issues  his 
final  order  besed  uptm  findings  of  fact 
and  omclusions  of  law  as  hereinaftOT  set 
forth.  The  Deputy  Administrator  adopts, 
in  fiill.  the  Opini<m  and  Recommended 
Ruling.  Findings  of  Fact.  Conclusions  of 
Law  and  Decision  of  the  Administrative 
Law  Judge,  and  his  adoption  is  in  no 
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manner  diminished  by  any  recitation  of 
fects.  issues  and  conclusions  herein,  or 
of  any  failure  to  mention  a  matter  of  fact 
or  law. 

The  Deputy  Administrator  finds  that 
the  Respondent  is  a  Board-certified 
psychiatrist  in  private  practice  in 
Riverhead.  New  York,  and  is  also  a  part- 
time  consultant  for  North  Fork 
Counseling,  a  mental  health  clinic  in 
Mattituck,  New  York.  On  June  28, 1991, 
the  Respondent  was  sentenced  in  a  New 
York  state  court  to  six  months 
imprisonment,  fines  totalling  $25,000, 
and  probation  for  five  years  as  a  residt 
of  a  jury  verdict  of  guilty  to  20  counts 
of  offering  a  false  instrument  for  filing. 
Specifically,  the  Respondent  was 
conA^cted  of  filing,  with  the  intent  to 
defraud  the  State  of  New  York,  written 
instruments  containing  false  statements 
and  false  information  that  he  had 
provided  services  to  certain  Medicaid 
recipients,  and  that  he  had  not  been 
paid  for  such  services,  when  in  fact  he 
was  paid  a  salary  to  render  such 
services.  On  January  24, 1994,  the 
Respondent  was  discharged  firom 
probation. 

On  February  13, 1992,  the  Director  of 
the  U.S.  Department  of  Health  and 
Himian  Services  Health  Care 
Administrative  Sanctions  Office  of 
Investigations  advised  the  Respondent 
that,  pursuant  to  42  U.S.C.  1320a-7{a), 
he  was  mandatorily  excluded  from 
Medicare  and  state  health  care  programs 
because  of  his  conviction  for  a  criminal 
offense  related  to  the  delivery  of  an  item 
or  service  under  the  Medicaid  Program. 
The  letter  also  advised  the  Respondent 
that  the  exclusion  would  be  in  effect  for 
five  years.  The  Respondent  did  not 
appeal  this  revocation. 

Pursuant  to  a  Notice  of  Hearing  and 
Statement  of  Charges  dated  December  9, 

1992,  a  hearing  was  held  before  a 
Hearing  Committee  of  the  New  York 
State  Board  For  Professional  Medical 
Conduct  (Medical  Board)  on  January  20, 

1993.  By  order  dated  February  5, 1993, 
the  Medical  Board  found  that  the 
Respondent  had  knowingly  submitted 
invoices  to  Medicaid  representing  that 
he  had  provided  certain  services  that,  in 
fact,  he  had  not  rendered  as  represented 
on  the  invoice.  The  Medical  Board 
suspended  the  Respcmdent's  medical 
license  for  fbtir  months  and  ordered  him 
to  perform  one  himdred  houra  of 
community  service. 

At  the  hearing  before  Judge  Bittner, 
the  Respondent  testified  that  the 
conviction  he  received  concerning 
"false  instruments"  or  Medicaid 
billings,  resulted  from  "entvs  in 
judgment  on  (his)  part."  based  upcui  his 
performing  a  service  on  one  day  and 
billing  for  that  service  as  if  it  had  been 


performed  on  another  day.  He  also 
stated  that  "I  can't  tell  you  how  much 
I  regret  them,"  but  that  "(i)t  was  an  error 
in  thinking.  It  was  a  reflection  that 
people  would  understand  and  it's  not  a 
system  that  understands  and  that  was  at 
the  worst,  pathological  naivete  on  my 
part."  He  further  testified  that  he 
needed  a  DEA  registration  in  order  to 
prescribe  benzodiazepines  as 
tranquilizers,  and  Dexedrine  and  Cylert 
for  attention  deficit  disorder. 
Benzodiazepines  and  Cylert  (trade  name 
for  pemoline)  are  Schedule  IV 
controlled  substances,  and  Dexedrine 
(trade  name  for  dextroamphetamine),  is 
a  Schedule  n  controlled  substance,  llie 
Respondent  further  testified  that 
without  a  DEA  registration,  he  would 
feel  obliged  to  leave  North  Fork  because 
of  his  inability  to  render  appropriate 
treatment. 

Karen  Malcolmsen.  Ph.D..  the  Clinical 
Director  of  Family  Service  League, 
North  Fork  Counseling  (North  Fork), 
testified  that  North  Fork  is  the  only 
licensed  mental  health  clinic  within  a 
forty*mile  radius  and  is  located  in  a  very 
rural  community.  Further.  North  Fork 
provides  coimseling  and  psychiatric 
services  primarily  to  the  poor  and 
working  poor  in  the  local  community, 
many  of  whom  are  migrant  farm 
workers  who  cannot  afford  to  pay 
substantial  sums  for  mental  health  care. 

Dr.  Malcolmsen  testified  that  she  had 
known  the  Respondent  for  six  years,  for 
he  had  performed  his  community 
service  at  North  Fork,  plus  an  additional 
hundred  houra  of  service,  and  she  had 
supervised  him.  wra-ked  with  him  on 
the  treatment  team,  and  referred  clients 
to  him  when  they  needed  medication  or 
if  therapists  sou^t  a  second  opinion. 
Dr.  Malcohnsen  stated  that  the 
Respondent  is  still  a  consulting 
psychiatrist  fat  North  Fork,  that  he  is 
paid  a  "very  small  salary"  by  the  clinic 
based  on  his  working  seven  hours  per 
week,  when  in  fact  he  actually  provided 
ten  to  thirteen  hours  per  week  of 
services  to  the  clinic.  Dr.  Malcolmsen 
opined  that  the  Respondent's  work  was 
excellent,  that  clients  always  rep<»led 
positively  about  him,  and  that  she  found 
him  very  caring  and  hcmest.  Dr. 
Malcolmsen  also  testified  that  the 
Respondent  had  told  her  about  the 
charges  against  him  befcMre  the 
indictment  was  handed  down,  that  he 
had  told  her  that  he  had  never 
intentionally  done  anything  illegal  but 
had  made  some  emus,  and  that  several 
times  in  meetings  with  her  he  had 
expressed  remorse  for  his  actions  and 
had  taken  responsibility  for  them. 
Finally.  Dr.  Malcolmsen  testified  that 
the  RMpondent  had  never  abused  his 
authority  to  handle  controlled 


substances.  She  explained  that  if  the 
Respondent's  DEA  registration  were 
revoked  or  suspended,  the  clinic  would 
not  be  able  to  hinction  in  emergency 
situations  because  the  Respondent 
would  be  unable  to  prescribe  the 
appropriate  controlled  medications 
needed  by  the  patients.  However,  since 
the  Respondent's  exclusion  from 
Medicare  or  Medicaid,  North  Forks  has 
the  services  of  another  psychiatrist  who 
works  three  hours  a  week  and  sees  the 
Medicare  patients. 

Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  application  for 
such  registration,  if  he  determines  that 
the  continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  llie  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  TTie  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacttire',  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjtmctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  a 
pending  application  for  registration 
denied.  See  Henry  J.  Schwarz,  Jr.,  M.D. 
Docket  No.  88-42,  54  FR  16.422  (1989). 
In  addition.  21  U.S.C.  824(a)(5)  specifies 
that  a  DEA  registration  may  be  revoked 
or  suspended  if  the  registrant  "has  been 
excluded  *  *  *  from  participation  in  a 
program  pureuant  to  (42  U.S.C.  1320a- 
7(a))."  Here,  the  record  demonstrates 
that  the  Respondent  has  been  so 
excluded.  Although  the  Respondent 
attempted  to  contest  elements  of  this 
exclusion  in  these  proceedings,  the 
Deputy  Administrator  agrees  with  Judge 
Bittner's  findings  that: 

The  letter  advising  Respondent  of  his 
exclusion  from  Medicare  and  state  health 
programs  specified  that  his  exclusion  was 
mandated  by  1320&-7(a),  and  Respondent 
did  not  appeal  that  ruling.  He  is  therefore 
precluded  from  attacking  that  finding 
collaterally  in  this  proceeding.  In  light  of  the 
above,  I  conclude  that  Respondent  was 
excluded  fit>m  programs  pursuant  to  1320a- 
7(a)  and  that  the  exclusion  constitutes 


grounds  to  revoke  Respondent's  DEA 
registration  pursuant  to  42  U.S.C  824(aK5). 

Next,  as  to  the  public  interest  issue, 
factors  one  and  five  are  relevant  in 
determining  whether  the  Respondent's 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Specifically,  as  to  factor  one,  "(t)he 
recommendation  of  the  appropriate  state 
licensing  board,"  the  Medical  Board, 
after  conducting  a  hearing  and 
reviewing  the  evidence  submitted, 
foimd  that  the  Respondent  had 
,  knowingly  submitted  false  invoices  for 
payment  by  the  State.  Accordingly,  the 
Medical  Board  sanctioned  the 
Respondent  by  suspending  his  medical 
license  and  ordering  him  to  perform 
commimity  service. 

Further,  as  to  factor  five,  "(s)uch  other 
conduct  which  may  threaten  the  public 
health  or  safety."  the  Respondent's 
conduct  of  submitting  false  invoices 
placed  into  question  his  trustworthiness 
and  credibility.  Also,  Judge  Bittner 
foimd  that  the  Respondent's  testimony 
before  her  lacked  credibility:  "I  note  at 
the  outset  that  I  did  not  find  Respondent 
to  be  a  credible  witness.  He  seemed 
more  interested  in  tailoring  his 
testimony  to  his  defenses  than  in 
accurately  portraying  relevant  events." 
Such  lack  of  credibility  in  1994  causes 
concern  as  to  the  Respondent's  future 
conduct  if  entrusted  with  protecting  the 
public  interest  in  administering 
controlled  substances.  The  Respondent 
argued  that  since  his  conviction  did  not 
involve  controlled  substances,  the 
Government  had  not  shown  that  his 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
However,  the  Deputy  Administrator 
agrees  with  Judge  Bittner  who  wrote 
"(i)t  is  well  established  that  misconduct 
involving  controlled  substances  is  not  a 
sine  qua  non  for  revocation  of  a  DEA 
registration  *  *  *."  See  also  Gilbert  L. 
Franklin.  D.D.S.,  57  FR  3441  (1992). 
Yet  the  Respondent  has  submitted 
evidence  concerning  his  rehabilitation. 
Specifically,  Dr.  Malcolmsen  testified 
extensively  about  the  Respondent's 
excellent,  honest  and  caring  work,  often 
volimtarily  provided  to  the  patients  at 
North  Fork,  and  about  the  Respondent's 
statements  of  remorse  for  his  actions. 
Dr.  Malcolmsen  also  testified  that  she 
believed  the  Respondent  had  taken 
responsibility  for  his  past  misconduct, 
and  that  she  had  never  observed  the 
Respondent  abuse  his  authority  to 
handle  controlled  substances.  She 
further  explained  that  if  the 
Respondent's  DEA  registration  was 
revoked,  the  clinic  would  suffer  a  loss 
of  services  because  the  Respondent 
would  be  imable  to  prescribe  controlled 


substances  needed  by  many  of  North 
Fork's  patients. 

The  Respondent  also  testified  about 
his  remorse  for  his  misconduct  and  his 
need  for  his  DEA  Certificate  of 
Registration.  However,  Judge  Bittner, 
directly  observing  the  Respondent's 
testimony,  noted  that  "(a)lthough 
coimsel  for  Respondent  asserts  that 
Respondent  has  expressed  remorse  for 
his  conduct,  •  •  *  Respondent's  only 
testimony  to  that  effect  in  this 
proceeding  was  his  comment  that  'I'm 
extremely  remorseful  about  it  and  I've 
said  that.'  However,  the  thrust  of  his 
testimony  in  this  proceeding  appeared 
to  be  that  having  to  go  through  'another 
trial'  was  imfair  and  tiring.  In  these 
circumstances,  I  conclude  that  his 
purported  expressions  of  remorse  are 
less  than  reliable." 

C^ven  Judge  Bittner's  doubts  as  to  the 
Respondent's  credibility  and  sincerity, 
and  the  egregious  nature  of  his  conduct 
in  intentionally  filing  false  documents 
with  the  State,  the  Deputy 
Administrator  finds  that  the  pubUc 
interest  is  best  served  by  revoking  the 
Respondent's  DEA  Certificate  of 
Registration  and  denying  and  i>ending 
registration  application  at  the  present 
time.  See  Sokoloffv.  Saxbe,  501  F.2d 
571,  576  (2  Cir.  1974)  (stating  that 
"permanent  revocation"  of  a  DEA 
Certificate  of  Registration  may  be 
"unduly  harsh").  Like  Judge  Bittner, 
after  reviewing  the  record  in  total,  the 
Deputy  Administrator  questions 
whether  the  Respondent  is  ctirrenUy 
willing  or  able  to  meet  the 
responsibilities  inherent  in  a  DEA 
registration. 

Accordingly,  the  Deputy 
Administrator  of  the  Ehng  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C  823 
and  824,  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AK6455237,  issued  to 
Ridiard  M.  Koenig,  MD.,  be,  and  it 
hereby  is,  revoked,  and  any  pending 
application  submitted  by  the 
Respondent  is  denied.  This  order  is 
effective  January  18, 1996. 

Dated:  December  11, 1995. 
Stephen  H.  Green. 

Deputy  Administrator. 

(PR  Doc.  95-30654  Filed  12-15-95;  8:45  am] 
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DEPAFTTMENT  OF  LABOR 

EiqpioynMnt  and  Tuning 
Administration 


[NAFTA— 00303;  Lucm,  Iowa,  NAFTA— 
00303A;  lyn.  Ayr.  lowi^  NAFTA-'Q0303B; 
OMMia,  Iowa,  and  NAFTA-O0303q 

Iowa  Aaaemi)iiaa,  lac,  Murray,  Iowa; 
Amandad  Cartlflcat^n  Ragarding 
Eligiiiility  To  Apply  «or  NAFTA 
Tranaltlonai  Ad|ustinant  Asaiatanca 

In  accordance  witn  Section  250(a), 
Subcliapter  D,  Chapter  2.  Tftle  II,  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2273).  the  Department  of  Laix>r  issued  a 
Notice  of  Certification  of  Eligibility  to 
Apply  for  NAFTA  IVansitional 
Adjustment  Assistaace  on  January  12, 
1995,  applicable  to  ill  workers  at  Iowa 
Assemblies.  Inc.  in  Lucas,  Mt.  Ayr  and 
Osceola,  Iowa. 

At  the  request  of  tfae  State  Agency  on 
behalf  of  the  company,  the  Department 
reviewed  the  subject  certification.  The 
company  reports  worker  separations 
will  occur  at  the  subject  firm's 
manufiacturing  facilities  in  Mt.  Ayr, 
Osceola,  and  Murrat,  Iowa.  The  workers 
produce  among  othar  products, 
automotive  wiring  harnesses  and  wiring 
assembly.  The  Depailment's  review  of 
the  certification  for  workers  of  the 
subject  firm  foimd  that  workers  in  Mt. 
Ayr  and  Osceola,  lo^a  are  currently 
covered  under  the  certification.  When 
the  certification  was  issued,  the  Mt.  Ayr 
and  Osceola  locatioas  of  the  subject  firm 
were  not  separately  Signed  a  suffix 
number.  The  intent  i)f  the  Department's 
certification  is  to  in(ilude  all  workers  of 
Iowa  Assemblies.  Inc  adversely  afiiacted 
by  increased  import$  of  wiring 
harnesses  and  assembly  from  Mexico  or 
Canada.  Therefore,  die  Department  is 
amending  the  certification  for  workers 
of  the  subject  firm  to  separately  identify 
the  Mt.  Ayr  and  Osceola,  Iowa  locations, 
and  provide  for  the  Ivorker  separations 
in  Murray.  Iowa. 

The  amended  notice  applicable  to 
NAFTA-00303  is  hareby  issued  as 
follows: 

"All  workers  of  low^  Assemblies.  Inc., 
Ijicas  (NAFTA-303),  Mt.  Ayr  (NAFTA- 
303A),  Osceola  (NAFTA-SOaB),  and  Munay 
(NAFTA-0303C)  Iowa  engaged  in 
employment  related  to  the  production  of 
wiring  harnesses  and  assembly  who  became 
totally  or  partially  separated  froni 
employment  on  or  after  December  8, 1993  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974." 
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Signed  at  Washington,  DC.,  this  5th  day  of 
December  1995. 

RuaseU  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  95-30652  Filed  12-15-95;  8:45  am] 
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UBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  95-«) 

Copyright,  CatHa  Compuiaory  Licanaa 

AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Notice  of  policy  decision. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  announcing  a 
policy  decision  with  respect  to  the 
examination  and  reporting  of  local 
broadcast  signals  in  light  of  the 
amendment  to  section  111  of  the 
Copyright  Act  made  by  the  Satellite 
Home  Viewer  Act  of  1994.  For 
examining  cable  statements  of  account, 
the  Office  will  use  the  same  ADI  list 
used  by  the  Federal  Communications 
Commission  for  its  must-carry/ 
retransmission  consent  election,  and 
will  treat  a  broadcast  signal  as  local  for 
copyright  purposes  only  within  that 
station's  AiDI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Counsel,  or  William  Roberts,  Senior 
Attorney  for  Compulsory  Licenses. 
Telephone  (202)  707-8380.  Telefax 
(202) 707-8366. 

8UPP1.EMENTARY  MFORMATION: 

L  Background 

On  October  18. 1994.  the  President  of 
the  United  States  signed  into  law  the 
Satellite  Home  Viewer  Act  of  1994. 
Public  Law  No.  103-369.  In  addition  to 
extending  and  amending  the 
compulsory  license  for  satellite  carriers 
in  17  U.S.C.  119,  the  Home  Viewer  Act 
expanded  the  cable  compulsory  license 
definition  of  the  "local  service  area  of  a 
primary  transmitter"  in  17  U.S.C.  Ill  to 
include  a  broadcast  station's  "television 
market  as  defined  in  section  76.55(e)  of 
title  47,  Code  of  Federal  Regulations  (as 
in  effect  on  September  18, 1993),  or  any 
modifications  to  such  television  market 
made,  on  or  after  September  18, 1993, 
pursuant  to  section  76.55(e)  or  76.59  of 
title  47  of  the  Code  of  Federal 
Regulations"  (parenthetical  in  original). 
The  amendment  was  made  effective 
beginning  with  the  second  accounting 
period  of  1994. 


The  definition  of  the  "local  service 
area  of  a  primary  transmitter"  in  17 
U.S.C.  111(f)  determines  whether  a 
broadcast  station  is  local  or  distant  to  a 
cable  system  and  consequently  when  it 
must  submit  a  royalty  fee  for 
retransmission  of  that  signal.  Cable 
systems  pay  royalties  for  carriage  of 
distant  signals  and  may  retransmit  local 
broadcast  signals  to  their  subscribers 
without  incurring  copyright  liability. ' 
Prior  to  the  passage  of  the  Home  Viewer 
Act,  the  local  service  area  definition 
provided  that  a  broadcast  station  was 
local  in  the  area  that  it  could  "insist 
upon  its  signal  being  retransmitted  by  a 
cable  system  pursuant  to  the  rules, 
regulations  and  authorizations  of  the 
Federal  Communications  Commission 
in  effect  on  April  15, 1976*  *  *"  17 
U.S.C.  111(0  (1976).  This  was  a 
reference  to  the  Commission's  must- 
carry  rules  in  effect  in  1976,  and  the 
Copyright  Act  fixed  these  rules  for  all 
hitwre  copyright  determinations. 
Although  these  must-carry  rules  were 
ultimately  declared  unconstitutional, 
see  Quincy  Cable  T.V.,  Inc.  v.  FCC,  768 
F.2d  1434  (D.C.  Or.  1985),  cert,  denied. 
476  U.S.  1169  (1986)  and  Century 
Communications  v.  FCC,  835  F.2d  292 
P.C.  Qr.  1987).  cert,  denied,  486  U.S. 
1032  (1988),  they  remain  in  effect  for 
purposes  of  17  U.S.C.  111.  See  Quincy, 
768  F.2d  at  1454  n.  42.  However, 
because  of  the  passage  of  time  and 
changes  in  telecommunications  law  and 
policy,  the  1976  must-carry  rules  no 
longer  reflect  the  realities  of  the  current 
marketplace.  Qmgress,  therefore, 
amended  the  local  service  area 
definition  in  the  Home  Viewer  Act  to 
provide  an  additional  means  of 
determining  the  local/distant  copyright 
status  of  broadcast  stations. 

The  Home  Viewer  Act  amendment 
provides  that,  in  addition  to  the  area 
encompassed  by  the  1976  must-carry 
rules,  a  broadcast  station  is  local  for 
copyright  purposes  in  the  area  that 
comprises  that  station's  television 
market  as  defined  in  §  76.55(e)  of  the 
FCC's  rules,  and  any  subsequent 
modifications  made  by  the  FCC  to  that 
market.  In  many  circimistances,  a 
station's  television  market  imder 
§  76.55(e)  creates  a  larger  local  service 
area  than  under  the  1976  must-carry 
rules,  (^ble  systems  may  use  either  the 
television  market  or  the  1976  must-carry 


■  There  is  one  exception  to  tliis  rule:  a  cable 
system  which  retrannnits  only  local  broadcast 
signals  must  nonetheless  submit  a  minimum  royalty 
fee  under  17  U.S.C.  111.  However,  if  the  system 
carries  one  or  more  distant  signals,  royalties  are 
only  paid  for  those  distant  signals,  and  the  local 
signals  carried  are  cop)rright-free.  As  a  practical 
matter,  there  are  very  few  cable  systems  which  only 
carry  local  broadcast  signals  and  no  distant  signals. 


rules,  or  both,  in  determining  the  local 
service  area  of  each  broadcast  station 
they  retransmit  to  their  subscribers. 
Section  76.55(e)  of  the  FCC's  rules 
defines  a  television  market  for  purposes 
of  the  Commission's  new  must-carry 
rules  adopted  to  implement  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  Public  Law 
102-385.  The  section  provides  in  its 
entirety: 

(e)  Television  market  For  purposes  of  the 
must-carry  rules: 

(1)  A  local  commercial  broadcast  television 
station's  market  shall  be  deEned  as  its  Area 
of  Dominant  Influence  (ADI)  as  determined 
by  Arbitron  and  published  in  its  Television 
ADI  Market  Guide  or  any  successor 
publication,  as  noted  below,  except  that  for 
areas  outside  the  contiguous  48  states  the 
area  of  dominant  influence  may  l>e  defined 
using  Nielsen's  Designated  Market  Area 
(DMA),  where  applicable,  and  that  Puerto 
Rico,  ^e  U.S.  Virgin  Islands  and  Guam  will 
each  be  considered  one  ADI; 

(2)  A  cable  system's  television  market(s) 
shall  be  the  one  or  more  ADIs  in  which  the 
communities  it  serves  are  located; 

(3)  In  addition,  the  county  in  which  a 
station's  community  of  license  is  located  will 
be  considered  within  its  market. 

Notr.  For  the  1993  must-carry/ 
retransmission  consent  election,  the  ADI 
assignments  specified  in  the  1991-1992 
Television  ADI  Market  Guide,  available  from 
the  Arbitron  Ratings  Co.,  312  Marshall  Ave., 
Laurel  MD,  will  apply.  ADI  assignments  will 
be  updated  at  three  year  intervals.  For  the 
1996  election  period,  the  1994-1995  ADI  list 
will  be  used;  the  applicable  list  for  the  1999 
election  will  be  the  1997-1998  list.  etc. 

47  CFR  76.55(e)  (1993).  The  Home 
Viewer  Act  fixes  47  CFR  76.55(e)  as  of 
September  18, 1993,  but  expressly 
includes  any  subsequent  modifications 
to  television  maricets  made  under 
§  76.55(e)  or  §76.59  of  the 
Commission's  rules.  Modifications  were 
recognized  by  the  Home  Viewer  Act 
because,  at  the  time  of  its  passage,  the 
Arbitron  Company  had  discontinued  its 
publication  of  the  Television  ADI 
Market  Guide  and  had  filed  for 
bankruptcy. 

Subsequent  to  the  enactment  of  the 
Home  Viewer  Act,  the  Copyright  Office 
amended  its  cable  and  satellite  carrier 
compulsory  license  rules  and  discussed 
the  dianges  brought  about  by  the  Act. 
59  FR  67635  (December  30, 1994).  The 
new  definition  of  the  "local  service  area 
of  a  primary  transmitter"  did  not  require 
amendment  of  the  rules;  however,  the 
Office  described  the  change  in  the 
definition: 

The  other  change  to  the  cable  compulsory 
license  made  by  the  1994  Home  Viewer  Act 
is  the  broadening  of  the  section  111(f) 
definition  of  the  "local  service  area  of  a 
primary  transmitter."  The  definition  is  used 
to  determine  when  a  broadcast  station  is 


local  or  distant  to  a  cable  operator,  which  in 
turn  determines  whether  the  operator  must 
pay  a  royalty  fee  for  that  station.  Effective 
July  1, 1994,  the  local  service  area  of  a 
broadcast  station  for  copyright  purposes  also 
includes  the  area  in  which  the  station  is 
entitled  to  insist  upon  carriage  of  its  signal 
by  a  cable  system  (i.e.  its  must-carry  zone), 
in  accordance  with  the  rules  of  the  Federal 
Communications  Commission  in  effect  on 
September  18, 1993,  and  any  subsequent 
modification  of  those  rules. 

Id.  To  date,  this  is  all  the  Office  has  said 
regarding  the  change  made  to  the  local 
service  area  definition  by  the  Home 
Viewer  Act. 

n.  Policy  Issues 

Amendment  of  the  definition  of  the 
"local  service  area  of  a  primary 
transmitter"  has  led  to  questions  in  the 
administration  of  the  cable  compulsory 
license.  Two  of  these  questions  must  be 
resolved  in  order  for  the  Copyright 
Office  to  administer  the  cable 
compulsory  license.  The  first  question 
involves  the  Copyright  Office's  use  of 
ADI  in  its  examination  of  cable 
statements  of  account.  As  discussed 
above,  the  amendment  to  the  local 
service  area  definition  was  made 
effective  beginning  with  the  second 
accounting  period  of  1994,  and  cable 
systems  are  now  using  broadcast 
stations'  ADI  for  determining  the  local/ 
distant  status  of  the  signals.  The 
question  has  arisen,  however,  as  to  the 
appropriate  ADI  information  to  consider 
in  calculating  the  local  service  area  of  a 
broadcast  signal.  Tbfe  Note  to  47  CFR 
76.55(e)  states  that  the  FCC  is  using  the 
1991-1992  Television  ADI  Market 
Guide  for  the  1993  must-carry/ 
retransmission  consent  election,  and 
that  ADI  assignments  will  be  updated  at 
three  year  intervals.  ^  Should  cable 
systems  use  the  1991-1992  Television 
ADI  Market  Guide  for  the  1994/2 
accoimting  period  and  the  1995 
accoimting  year,  or  should  they  apply 
the  current  ADI  list  to  the  corresponding 
accoimting  period — i.e.  the  1994  list  to 
the  1994  accounting  year  and  the  1995 
list  to  the  1995  accounting  year,  where 
such  information  is  available? 

The  second  question  involves  the 
determination  of  a  broadcast  station's 
"television  market"  for  a  cable  system 
that  serves  a  commimity  or 
communities  in  more  than  one  county 


'  The  Note  further  states  that  the  1994-1995  ADI 
list  will  be  used  for  the  1996  election,  the  1997- 
1998  list  for  the  1999  election,  etc.  Arbitron. 
however,  discontinued  the  Maricet  Guide  after 
publication  of  the  1993-1994  edition.  New  criteria, 
presumably  Nielsen's  Designated  Ntarket  Area,  must 
be  adapted  before  the  1996  must-carry/ 
retransmission  consent  election,  and  the 
.  Commission  has  stated  that  it  will  address  the  issue 
before  October  1, 1996.  See  Opinion  *•  Order  in  MM 
Docket  No.  92-259  at  10  n.  45  (November  4, 1994). 


where  those  counties  are  assigned  to 
different  ADIs.  Is  the  broadcast  station 
local  for  copyright  purposes  only  in 
those  counties  assigned  to  its  ADI,  or  are 
there  circumstances  where  the  station 
may  be  reported  as  local  outside  of  its 
ADI? 

m.  Policy  Decision 

As  part  of  its  responsibility  to 
administer  the  cable  compulsory 
license,  the  Copyright  Office  is  resolving 
both  the  issues  raised  in  this  Notice. 
With  respect  to  which  ADI  (or 
subsequent)  list  to  use  in  examining 
statements  of  accoimt,  the  Office  will 
use  only  the  list  designated  by  the 
Commission  for  the  must-carry/ 
retransmission  consent  election.  For 
determinations  of  the  local/distant 
status  of  a  broadcast  station,  the  Office 
is  clarifying  the  circumstances  under 
which  a  station  may  be  reported  as  local 
for  copyright  purposes. 

A.  The  ADI  list 

The  amended  local  service  area 
definition  expressly  adopts  Arbitron 's 
ADI  list  in  effect  on  September  18, 1993, 
plus  any  subsequent  modifications 
made  to  that  list  pursuant  to  §  76.55(e) 
or  §  76.59  of  the  FCC's  rules.  Section 
76.55(e)  provides  that  the  ADI  list  in 
effect  on  September  18, 1993,  is  the  list 
appearing  in  the  1991-1992  Television 
ADI  Market  Guide.  47  CFR 
76.55(e)(Note).  It  is  further  provided 
that  1991-1992  Television  ADI  Mari^et 
Guide  list  will  remain  in  effect  imtil  the 
time  of  the  1996  must-carry/ 
retransmission  consent,  when  the  1994- 
1995  ADI  list  will  be  used.  While  it  is 
presumed  that  the  ADI  list  applicable 
for  1996  will  account  for  the 
termination  of  publication  of  the 
Television  ADI  Market  Guide,  §  76.55(e) 
makes  it  clear  that  the  Commission  will 
only  revise  the  ADI  list  at  three-year 
intervals.  Because  of  the  Home  Viewer 
Act's  direct  reference  to  47  CFR 
76.55(e),  the  Copyright  Office  believes 
that  it  is  consistent  with  legislative 
intent  to  use  only  the  ADI  (or 
replacement)  Ust  used  by  the 
Commission  for  the  must-carry/ 
retransmission  consent  election.  Thus, 
for  the  1994/2  accounting  period,  and 
both  accounting  periods  for  1995,  the 
Copyright  Office  will  use  the  1991-1992 
Television  ADI  Market  Guide  in 
determining  the  local/distant  status  of 
broadcast  signals.  Cable  operators 
should  use  only  this  Ust  for  these 
accounting  periods;  in  examining 
Statements  of  Accoimt,  the  Copyright 
Office  will  not  recognize  the  AJDI  of  a 
broadcast  station  derived  bom  any 
source  other  than  the  1991-1992 
Television  ADI  Market  Guide.  For  the 
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1996, 1997  and  199$  accounting  years, 
cable  operators  should  use  the  fist 
adopted  fc^  the  Coropiission  for  the  1996 
must-cany/rstransntission  consent 
election,  and,  for  8u|>sequent  years,  the 
list  adopted  by  the  Commission  for  each 
must-carry/retransnlission  consent 
election  period.  If  the  Commission 
should  make  modifications  to  television 
markets  in  accordanpe  with  §§  76.55(e) 
and/or  76.59,  or  should  generate  a 
television  mari^et  114  for  the  must-carry/ 
retransmission  consent  election  other 
than  at  three-year  intervals,  those 
modifications  should  be  applied  to  their 
conesponding  compulsory  license 
accotmting  periods  |n  determining  the 
local  service  area  of  a  broadcast  station. 

B.  Local/Distant  Sta^s 

In  the  December  30, 1994.  adjustment 
of  our  regulations  to  accoimt  for  the 
statutory  changes  m#de  by  the  Home 
Viewer  Act,  we  desqribed  the  Act's 
amendment  to  the  local  service  area 
definition  in  17  U.SX:.  111(f)  as 
"includling]  the  are^  in  which  the 
station  is  entitled  toiinsist  upon  carriage 
of  its  si^ial  by  a  cable  system  (i.e.  its 
must-carry  zone),  ini  accordance  with 
the  rules  of  the  Fede^ 
Communications  Commission  in  efiiect 
on  September  18, 1993,  and  any 
subsequent  modification  of  those  rules." 
59  FR  67635  (Deceniber  30, 1994).  We 
believe  we  need  to  clarify  this  statement 
as  it  relates  to  cable  systems  that  serve 
communities  in  moie  than  one  coimty 
assigned  to  different  ADIs. 

Cu)le  carriage  by  0ne  system  across 
one  or  more  AJDIs  d0es  not  appear  to  be 
an  uncommon  occulrence.  Each  county 
in  the  United  States  is  allocated  to  a 
market  based  on  which  home-market 
stations  receive  a  preponderance  of  total 
viewing.  Because  m$ny  larger  cable 
systems  typically  serve  several  counties, 
a  "straddle"  situation  can  occur  where 
a  cable  system  carrias  a  broadcast  signal 
assigned  to  one  market  in  communities 
within  counties  assigned  to  other 
markets.  This  situation  is  further 
complicated  when  such  carriage  is 
pursuant  to  the  FCCfs  new  must-carry 
rules.  How  should  cfable  systems 
straddling  different  markets  report 
canriage  of  broadcast  signals  in  those 
markets  for  compulsory  license 
purposes?  I 

The  Home  Viewer  Act  amendment  to 
the  17  U.S.C.  111(f)  local  service  area 
definition  makes  it  dlear  that  a  broadcast 
station's  television  market  is  its  ADI. 
The  Home  Viewer  Act  defmes 
"television  market"  by  reference  to 
§  76.55(e)  of  the  FCC's  rules,  which 
provides  that  a  broadcast  station's 
television  market  is  "its  Area  of 
Dominant  Influence  (ADI)  as 


determined  by  Arbitron  and  published 
in  its  Television  ADI  Market  Guide 
*  *  *"  47  CFR  76.55(e)(1).  A  broadcast 
station's  ADI  is  also  the  area  in  which 
it  is  entitled  to  assert  mandatory 
carriage  rights  on  cable  systems  located 
in  that  ADL  See  Broadcast  Signal 
Carriage  Issues.  8  FCC  Red  2965,  2976- 
2977  (1993).  Thus,  the  Office 
acknowledged  in  its  December  30, 1994, 
Federal  Roister  notice  the 
correspondence  between  a  broadcast 
station's  must-carry  area  and  its  ADI; 
however,  it  did  not  describe  what 
application,  if  any,  this  would  have  to 
cable  systems  straddling  more  than  one 
ADI. 

After  reviewing  the  provisions  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  ("1992 
Cable  Act"),  Public  Uw  No.  102-385, 
and  the  FCC's  implementing  rules,  it  is 
apparent  that  there  are  circumstances, 
e.g.,  the  "straddle"  situation,  where  the 
must-carry  zone  of  a  broadcast  station 
exceeds  its  ADI.  The  FCC  stated  in  its 
Beport  6"  Order  implementing  the  1992 
Cable  Act's  must-carry  requirements 
that  in  circumstances  where  a  cable 
system  serves  a  community  or 
communities  in  more  than  one  coimty 
and  those  counties  are  assigned  to 
different  ADIs,  "all  broadcast  stations  in 
both  ADIs  will  be  considered  'local'  for 
must-carry  purposes."  8  FCC  Red  at 
2976. 

We  do  not  believ^hat  the  application 
of  the  must-carry  rules  adopted 
pursuant  to  the  1992  Cable  Act  have  any 
direct  bearing  in  determining  the  size  of 
the  local  service  area  of  a  broadcast 
station  for  copyright  purposes.  The 
copyright  local  service  area  is  a 
broadcast  station's  television  market  as 
defined  in  47  CFR  76.55(e),  which 
means  that  it  is  the  station's  ADI,  plus 
any  modifications  made  to  the  ADI  by 
the  Commission  under  §  76.55  or  §  76.59 
of  its  rules.'  The  Office  should  not  have 
stated' in  the  December  30. 1994, 
Federal  Register  notice  that  the  local 
service  area  was  equal  to  the  station's 
must-carry  zone,  since  such  zone  can,  in 
certain  circumstances,  be  considered  to 
extend  beyond  a  station's  ADI.  Thus,  in 
the  "straddle"  situation,  a  cable  system 
may  only  report  carriage  of  a  broadcast 
station  as  local  under  17  U.S.C.  Ill  in 
those  communities  assigned  to  the 
station's  ADI,  even  though  the  system 
may  have  must-carry  obligations  to 
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^  We  acknowledge  that  changes  made  to  a 
station's  AOI  under  47  CFR  76.55(e)  or  76.59  wiH 
undoubtably  be  for  t^asons  related  to  the  raust-cany 
rules:  however,  it  is  only  changes  made  to  a 
station's  ADI  under  these  two  rules  that  matter  for 
copyright  purposes. 


deliver  the  signal  to  communities 
located  in  other  ADIs. 

We  believe  that  this  interpretation  is 
consistent  with  Congress'  intent  in 
amending  the  local  service  area 
definition.  The  legislative  history  to  the 
Home  Viewer  Act  does  not  indicate  any 
intention  to  equate  the  copyright  local 
service  area  with  the  must-carry 
obligation,  and  to  do  so  would  do 
violence  to  17  U.S.C.  111(d)(1)(B)  by 
substantially  reducing  the  occurrence  of 
partially  local/partially  distant  signals. 
Furthermore,  Congress  expressly 
recognized  in  the  1992  Cable  Act  that 
broadcast  stations  could  be  considered 
distant  signals  for  copyright  purposes  in 
communities  where  they  enjoyed  must- 
carry  rights.  1992  Cable  Act,  section 
614Qi)(l)(b)(ii).  Nothing  in  the  Home 
Viewer  Act  indicates  an  intention  to 
change  this  result. 

Dated:  December  4, 1995. 
Maiybeth  Peters, 
Register  of  Copyrights. 

Approved  by: 
Jamea  H.  Billington, 
The  Librarian  ofCcatgress. 
[FR  Doc.  95-30458  Filed  12-1S-9S:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[IMeasa  No.  34-36568;  FHed  No.  8R- 
CBOE-05-62] 

Self-Regulatory  Organlzatione; 
Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  of 
Proposed  Rule  Change  Regarding 
Book-Entry  Settlement  of  Securities 
Transactions  and  Depository  EiigitHiity 
Requirements 

December  8, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
October  19, 1995,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  CBOE. 
On  October  26, 1995,  CBOE  filed  an 
amendment  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 


'  15  U.S.C  §  78s(b)(l)  (1988). 

2  CBOE  amended  its  proposal  to  correct  a 
typographical  error  in  the  filing.  Letter  from 
Michael  L.  Meyer,  ScbifT,  Hardin  ft  Waite,  to  Mark 
Steffensen,  Division  of  Market  Regulation 
("Division"),  Commission  (October  26. 1995). 


proposed  rule  change  fiiim  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Snlistance  of 
die  Propoaed  Rule  Change' 

CBOE  proposes  to  adopt  new  Rules 
30.136  and  30.137  in  order  to  conform 
its  rules  to  those  of  other  self-regulatory 
organizations  regarding  book-entry 
settlement  of  transactions  in  depository 
eligible  securities  and  regarding  the 
establishment  of  depository  eligibiUty 
requirements  for  issuers  that  apply  to 
list  securities  on  CBOE. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

The  purpose  of  the  proposed  rule 
change  is  to  encourage  book-entry 
settlement  of  securities  transactions  by 
adding  two  new  rules  to  Chapter  XXX 
of  the  CBOE  rules.*  Both  of  the 
proposed  new  rules  are  substantially  the 
same  as  rules  previously  adopted  by  six 
other  national  securities  exchanges  and 
the  National  Association  of  Securities 
Dealers  ("NASD")  in  response  to 
recommendations  of  the  Group  of 
Thirty,  U.S.  Working  Committee  ("U.S. 
Working  Committee"),  Clearance  and 
Settlement  Project  ("Project"),  regarding 
book-entry  settlement  of  securities 
transactions.'  In  connection  with  the 


3  The  Commission  has  modified  the  text  of  the 
summaries  provided  by  CBOE. 

*  The  rules  in  Chapter  XXX  govern  the  listing  and 
trading  of  debt  and  eauity  securities,  warrants,  UTT 
interests,  and  such  other  securities  as  may  be 
determined  by  CBOE's  Board  of  Directors.  Chapter 
XXX  does  not  apply  to  the  trading  of  option 
contracts. 

•The  Group  of  Thirty  is  an  independent. 
nonpartisan,  nonprofit  organization  established  in 
1978.  In  its  March  1989  report,  the  Group  of  Thirty 
made  nine  recommendations  for  harmonizing 
clearance  and  settlement  practices  worldwide.  The 
U.S.  Working  Committee,  comprised  of 
representatives  from  brokerage  firms,  banks,  other 
financial  intermediaries,  and  major  industry 
organizations  was  formed  to  study  the  existing  U.S. 
clearance  and  settlement  system  and  to  recommend 
reforms  consistent  with  the  Group  of  Thirty 
recommendations.  After  revie%ving  the  nine  Group 
of  Thirty  recommendations,  the  U.S.  Working 
Committee  concluded  that  at  that  time  the  U.S.* 
substantially  complied  with  all  but  two  of  those 
recommendations,  T-t-S  settlement  and  same-day 
funds  settlement.  In  order  .to  achieve  T-f  3 
Mttlement.  the  U.S.  Working  Conmiittoe 


Project,  several  years  ago  the  U.S. 
Working  Committee  recommended  that 
settlements  and  other  movements  of 
corporate  and  municipal  securities  for 
transactions  among  financial 
intermediaries  (brokers,  dealers,  and 
banks)  and  between  financial 
intermediaries  and  their  institutional 
clients  be  effected  only  by  book-entry 
movements  within  a  depository. 
Thereafter,  six  national  securities 
exchanges  and  the  NASD  adopted 
uniform  rules  in  conformity  with  the 
U.S.  Working  Committee's 
recommendation." 

Because  CBOE  did  not  then  provide  a 
market  in  depository-eligible  securities, 
it  did  not  adopt  the  tmiform  rule.  It  now 
is  proposing  the  adoption  of  Rule 
30.136,  which  would  implement  such  a 
book-entry  settlement  requirement  for 
securities  listed  on  CBOE.  The  addition 
of  Rule  30.136  will  conform  the  rules  of 
CBOE  to  those  of  other  U.S.  self- 
regulatory  organizations,  which  rules 
are  designed  to  ensure  that  the  vast 
majority  of  securities  transactions 
effected  in  the  U.S.  markets  will  be 
settled  by  book-entry. 

Subject  to  certain  exceptions  set  forth 
in  the  text  of  the  rule  and  described 
below.  Rule  30.136  will  require  the  use 
of  the  facilities  of  a  registered  securities 
depository  for  the  book-entry  settlement 
of  all  transactions  in  depository  eligible 
securities  between  a  member  f&m  and  a 
financial  intermediary  or  a  member  of  a 
national  securities  exchange  or  a 
registered  securities  association.  The 
rule  also  will  apply  to  transactions  in 
depository  eligible  securities  between 
member  firms  and  their  clients  if 
settlement  is  to  be  effected  on  a 
delivery-versus-payment  ("DVP")  or 
receipt-versus-payment  ("RVP")  basis. 
As  is  the  case  under  comparable  rules 
adopted  by  other  self-regulatory 
organizations.  Rule  30.136  will  not 
apply  to  or  affect  the  manner  in  which 


recommended  requiring  book-entry  settlement 
between  financial  intermediaries  and  between 
financial  intermediaries  and  their  institutional 
clients  and  depository  eligibility  for  all  new 
issuances.  U.S.  Working  Committee,  Implementing 
the  Group  of  Thirty  Recommendations  in  the 
United  States  (November  1990).  The  U.S.  Working 
Committee's  recommendations  were  supported 
strongly  by  the  report  of  the  Bachmann  Task  Force. 
Bachmann  Task  Force  on  Clearance  and  Settlement 
Reform  in  U.S.  Securities  Markets.  Report 
Submitted  to  the  Chairman  of  the  Securities  and 
Exchange  Commission  (May  1992). 

•Securities  Exchange  Act  Release  No.  32455 
(June  11, 1993),  58  FR  33679  (order  approving 
proposed  rule  change  of  the  American  Stock 
Exchange  ("Amex"),  Boston  Stock  Exchange 
("BSE"),  Midwest  Stock  Exchange  (now  the  Chicago 
Stock  Exchange)  ( "CHX"),  New  York  Stock 
Exchange  ("NYSE").  Pacific  Stock  Exchange 
("PSE").  Philadelphia  Stock  Exchange  ("PHLX"). 
and  NASD  regarding  the  book-entry  settlement  of 
securities  transactions). 


member  firms  settle  transactions  with 
traditional  retail  customers,^  the 
settlement  of  transactions  in  securities 
that  are  not  depository  eUgible,"  or 
transactions  in  which  settlement  occurs 
outside  the  U.S.  Rule  30.136  also  will 
not  apply  to  transactions  where  the 
securities  to  be  delivered  in  settlement 
of  a  transaction  are  not  on  deposit  at  a 
securities  depository  and  (1)  the 
transaction  is  for  same-day  settlement 
and  the  deliverer  cannot  by  reasonable 
efforts  deposit  the  securities  prior  to  a 
depository's  cut-off  time  for  same-day 
crediting  of  deposited  securities  or  (2) 
the  deliverer  cannot  by  reasonable 
efforts  deposit  the  securities  prior  to  a 
cut-off  date  time  established  for  that 
issue  of  securities  by  the  depository. 
The  latter  exception  is  intended  to 
address  corporate  reorganizations  and 
other  extraordinary  activities. 

The  second  rule  being  proposed  by 
CBOE.  Rule  30.137,  also  reflects  a 
response  to  a  directive  from  the  Group 
of 'Thirty  to  address  the  need  to  raise 
clearing  and  settlement  standards.  The 
rule  is  substantially  identical  to  a 
uniform  depository  eligibility  rule  that 
was  developed  through  the  coordinated 
effort  of  six  national  securities 
exchanges  and  the  NASD  and  that  has 
been  incorporated  into  the  rules  of  those 
self-regulatory  organizations.' 

Rule  30.137  will  require  that  before  a 
domestic  issuer's  issue  of  securities  is 
listed  that  the  issuer  represent  to  CBOE 
that  the  CUSIP  number  identifying  the 
issue  has  been  included  in  the  file  of 
eligible  issues  maintained  by  a 
registered  securities  depository.  This 
requirement  will  not  apply  to  a  security 
if  the  terms  of  such  security  caimot  be 
reasonably  modified  to  meet  the  criteria 
for  depository  eUgibility  at  all  registered 
securities  depositories!  In  addition,  the 
rule  will  not  apply  to  American 
Expository  Receipts  for  securities  of  a 
foreign  issuer. 

Rule  30.137  also  sets  forth  additional 
requirements  that  must  be  met  before  a 
security  will  be  deemed  to  be 
"depository  eligible"  within  the 
meaning  of  the  rule.  The  rule  specifies 
different  requirements  for  depository 


'  Because  retail  customers  do  not  settle  their 
trades  on  a  DVP/RVP  basis,  the  rule  will  not  alter 
their  current  method  of  settlement. 

•Under  proposed  Rule  30.136(d),  depository 
eligible  securities  means  securities  that  (i)  are  part 
of  an  issue  (as  identified  by  a  single  CUSIP  number) 
of  securities  that  is  eligible  for  deposit  at  a 
securities  depository  and  (ii)  with  respect  to  a 
particular  transaction  are  eligible  for  book-entry 
transfer  at  the  depository  at  the  time  of  settlement 
of  the  transaction. 

•Securities  Exchange  Act  Release  No.  35798 
Oune  1, 1995),  60  FR  30909  (order  approving 
proposed  rule  change  of  Amex.  BSE,  CHX,  NYSE. 
PSE,  PHLX.  and  NASD  regarding  uniform 
depository  eligibility  rules). 
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eligibility  depending  upon  whether  a 
new  issue  is  distributed  by  an 
underwriting  syndicate  before  or  after 
the  date  a  securities  idepository  system 
is  available  for  monitoring  repiirchases 
of  the  distributed  shares  by  syndicate 
members  [i.e.,  a  "flipping  tracking 
system").  | 

Currently,  a  flippftig  tracking  system 
is  being  developed  that  will  include  a 
seouities  depository  service  that  (i)  can 
be  activated  upon  the  request  of  the 
managing  underwri^r  for  a  period  of 
time  Uiat  the  managing  underwriter 
specifies,  (ii)  in  certain  circumstances 
will  require  the  delivering  participant  to 
provide  to  the  depo^tory  information 
sufficient  to  identic  the  seller  of  such 
shares  as  a  precondiUon  to  the 
processing  of  book-4ntry  delivery 
instructions  for  distfibuted  shares,  and 
(iii)  will  report  to  the  managing 
underwriter  the  identify  of  any  other 
syndicate  member  ot  selling  group 
member  whose  customer(s)  sold 
distributed  shares  (but  %vill  not  report  to 
the  managing  underwriter  the  identity 
of  such  customer(s])!  and  in  certain 
dramistances  will  report  to  such 
syndicate  member  or  selling  group 
member  the  identity  of  such 
customer(s).  Prior  to  the  availability  of 
a  flipping  tracking  system,  the  managing 
underwriter  may  delay  the  date  a 
security  is  deemed  'Mepository  eligible" 
for  up  to  three  months  after  trading  has 
commenced  in  the  security.  After  the 
availability  of  a  flipping  tracking 
system,  a  new  issue  must  be  depository 
eUgible  before  commencement  of 
trading  on  CBOE. 

The  proposed  rulq  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  by  reducing  the  number  of 
transactions  in  depKieitory  eUgible 
securities  for  which  settlement  is 
effected  by  the  delivery  of  physical 
securities,  by  requiring  that  transactions 
between  member  firms  and  transactions 
between  member  firms  and  clients  that 
settle  on  a  DVP  or  RyP  basis  generally 
occur  in  a  book-entry  enviroimient,  and 
by  requiring  securities  Usted  in  CBOE  be 
depository  eligible,  fhe  efficiency  of  the 
U.S.  clearance  and  settlement  system 
will  be  enhanced  and  the  potential  for 
systemic  risk  will  bq  reduced. 
Furthermore,  the  proposal  is  designed  to 
foster  cooperation  aad  coordination 
with  persons  engaged  in  regulatory, 
clearing,  settling,  and  facilitating 
transactions  in  securities  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  freeiand  open  market 
and  a  national  market  system. 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
StatemeM  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  CBOE  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  .written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  CBOE. 
All  submissions  should  refer  to  File  No. 
SR-CBOE-95-62  and  should  be 
submitted  by  January  8, 1996. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  piirsuant  to 
delegated  authority.*" 


Maigaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  9S-30661  Filed  12-15-95;  8:45  am] 

BIUMQ  COM  M1»-01-M 

» 

[Relaaae  No.  34-36573;  FHe  No.  600-27] 

Self-Regulatory  Organizations; 
Clearing  Corporation  for  Options  and 
Securities;  Order  Approving 
Application  for  Exemption  From 
Registration  as  a  Clearing  Agency 

December  12, 1995. 

On  December  14. 1992.  the  Clearing 
Corporation  for  Options  and  Securities 
("CCOS") '  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
an  application  for  exemption  from 
registration  as  a  clearing  agency 
pursuant  to  Section  17A  of  the 
Securities  Exchange  Act  of  1934 
("Act")  2  and  rule  17Ab2-l  thereunder.' 
Notice  of  CCOS's  application  was 
published  in  the  Federal  Register  on 
June  23. 1993.*  Fourteen  comment 
letters  were  received  in  response  to  the  . 
notice  of  filing  of  the  CCOS 
application.^  On  October  7. 1993,  CCOS 
filed  an  amendment  to  its  application^ 
setting  forth  its  intention  to  register 
Chicago  Board  Brokerage,  Inc.  ("CBB") 
as  a  U.S.  government  securities  broker 
pursuant  to  Section  15C  of  the  Acf  and 
to  proceed  with  CBB's  membership  with 
the  National  Association  of  Securities 
Dealers  ("NASD")  as  required  by  that 
section.^'Notice  of  the  amendment  was 
published  in  the  Federal  Register  on 
April  22, 1994,  to  solicit  comments.' 
One  himdred  eleven  comment  letters 
were  received  in  response  to  the  notice 
of  filing  of  the  amendment. '°  This  Order 
grants  CCOS's  application  for 
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>17  CFR  20O.3O-3(aKl2)  (1994). 


■  OCOS  U  a  wholly-owned  sutwidiary  of  the  Board 
of  Trade  Qoaring  Corporation  ("BOTCC")  which 
provides  clearing  services  for  futures  and 
commodities  transactions  executed  on  the  Board  of 
Trade  of  the  City  of  Chicago  ("CBOT"). 

J 15  U.S.C.  §  78q-l  (1988). 

M7  CFR  240.17Ab2-l  (1994). 

<  Securities  Exchange  Act  Release  No.  32481  (June 
IB.  1993).  58  FR  34105  (File  No.  600-27]  (notice  of 
filing  of  application  for  exemption  from  registration 
as  a  clearing  agency)  ("CCOS  Release"). 

>  A  complete  list  of  comment  letters  for  File  No. 
600-27  is  available  for  review  in  the  Commission's 
Public  Reference  Room. 

*  Latter  from  Dennis  Dutterer,  Executive  Vice 
President  and  General  Counsel,  BOTtX,  to  Jonathan 
Katz,  Secretary,  Commission  (October  6.  1993). 
Letter  from  Fred  Grede.  Vice  President,  Board  of 
Trade  of  the  City  of  Chicago  ("CBOT"),  to  Brandon 
Becker.  Director,  Division  of  Market  Regulation 
("Division"),  Commission  (October  6, 1993). 

'15U.S.C§78o-5(1988). 

» 15  U.S.C  §  7So-5(e)(l)  (1988). 

*  Securities  Exchange  Act  Release  No.  33911 
(April  15, 1994)  59  FR  19263  (File  No.  600-271 
(notice  of  filing  of  amendment  to  application  fbr 
exemption  from  registration  as  a  clearing  agency). 

■oSupmnoteS. 


exemption  from  registration  as  a 
clearing  agency  subject  to  certain 
limitations  and  conditions  as  set  forth 
below. 

I.  Description 

A.  Trade  Clearance  and  Settlement 
1.  Overview 

CCOS  will  provide  clearance  and 
settlement  facilities  for  trades  executed 
by  CBB  and  its  customers  in  the  CBB 
trading  system."  As  described  in  the 
amendment,'^  CBB's  business  will  be 
limited  to  acting  as  an  intermediary  for 
U.S.  government  securities  transactions 
paired  through  its  computer  system. '^ 

The  CBB  trading  system  is  designed  to 
offer  CBOT  members  an  opportimity  to 
execute  a  customized  package  of 
transactions  related  to  Treasury  futures 
contracts  traded  on  the  CBOT.'*  The 
system  will  permit  the  trading  of 
government  securities,  independently 
and  in  conjunction  with  CBOT  futures 
on  government  securities  ("basis 
trades"),"  and  repurchase  and  reverse 
repurchase  agreement  contracts  in 
government  securities  ("dollar  rolls").'* 


■  <  CBB  is  a  wholly-owned  subsidiary  of  the  CBOT 
and  has  requested  no-action  relief  from  the 
Commission  staff  with  respect  to  the  operation  of 
the  automated  trading  system  for  government 
securities,  letter  bom  Mark  D.  Young,  Kirkland  and 
Ellis,  Counsel  for  CBB,  to  Richard  R.  Lindsey, 
Division  Director,  Commission  (December  11, 
1995).  The  staff  issued  a  no-action  letter  to  CBB 
granting  the  relief  requested  and  the  Commission  is 
issuing  this  order  based  on  its  belief  that  CBB  is  in 
compliance  with  the  terms  and  conditions  of  the 
no-action  letter.  Letter  from  Richard  R.  Lindsey, 
Division  Director,  Commission,  to  Mark  D.  Young, 
Kirkland  and  Ellis.  Counsel  for  CBB  (December  12, 
1995). 

"Supro  note  6. 

■'The  government  securities  listed  for  purchase 
or  sale  through  the  CBB  system  will  consist  of  U.S. 
Treasury  bills,  notes,  and  bonds  in  their  various 
maturities  which  are  deliverable  under  financial 
futures  contracts  traded  on  the  CBOT. 

"Only  CBOT  individual  members,  employees  of 
individual  members,  and  employees  of  CBOT 
member  firms  will  be  permitted  to  operate 
terminals.  Each  terminal  will  be  uniquely  identified 
in  its  communication  with  the  central  site,  and  each 
terminal  operator  will  be  assigned  an  identification 
number.  CBB  will  maintain  complete,  time- 
sequenced  electronic  audit  trails  on  all  orders 
entered  on,  and  all  transactions  executed  through, 
the  CBB  trading  system.  The  recorded  activity  will 
indicate,  for  a  given  order  or  transaction,  the 
identity  of  the  terminal  operator  entering,  changing, 
or  cancelling  orders,  the  time  such  entry  or  change 
was  effected,  and  the  date,  time,  volume,  security, 
and  price  of  each  transaction  executed  through  the 
trading  system. 

"  A  basis  trade  is  a  trade  in  which  the 
participants  agree  to  simultaneously  buy  or  sell 
government  securities  against  the  offsetting 
equivalent  CBOT  treasury  futures  contract.  The 
basis  represents  the  price  differential  between  a 
government  security  and  the  futures  delivery  price. 

■'In  a  dollar  roll  transaction,  the  seller  of  the 
contract  delivers  notes  or  bonds  to  the  buyer  in 
exchange  for  cash.  Settlement  occurs  the  same  day. 
At  the  time  of  execution,  the  seller  and  buyer  also 
agree  to  reverse  the  transaction  at  a  price  that 


Using  the  CBB  trading  system,  therefore, 
CBOT  traders  in  government  securities 
will  be  able  to  buy  and  sell  the 
government  securities  underlying  CBOT 
futures  contracts  and  using  dollar  rolls 
will  be  able  to  execute  trades  that  help 
inventory  management.  CBB  will 
execute  transactions  for  system 
participants  as  broker.  All  trades  will  be 
effected  through  the  CBB's  electronic 
network.  The  settlement  date  for 
outright  purchase  and  sale  transactions 
will  be  the  next  business  day  except  for 
when-issued  ("WI")  securities  which 
will  settle  on  the  day  of  issuance  by  the 
U.S.  Treasury. 

Under  the  terms  of  the  proposal,  any 
CCOS  participant  or  any  customer  of  a 
CCOS  participant  that  is  also  a  CBOT 
member  or  member  firm  (hereinafter 
collectively  referred  to  as  a  CBOT 
member)  will  be  able  to  obtain  a  CBB 
trading  terminal.'^  Each  CCOS 
participant  will  be  required  to  enter  into 
an  agreement  with  CBB  setting  forth  the 
terms  and  conditions  of  access  to  and 
use  of  CBB's  terminals.  Using  a  CBB 
terminal,  a  terminal  operator  will  be 
able  to  view  the  terminal  displays  to  see 
the  prices  and  quantities  of  current  bids 
and  o%rs,  which  are  displayed  on  an 
anonymous  basis,  and  to  review  its 
trading  activity. 

CBB  is  developing  several  methods 
for  market  participants  to  access  the 
CBB  tradmg  system.  CBB  will:  (1) 
provide  CBO'T  work  station  terminals 
which  will  access  the  CBB  trading 
system  and  include  other  market 
information  and  trading  systems 
available  through  the  CBOT; '»  (2) 
provide  an  interface  between  CBB's 
central  computer  and  a  CBOT  member's 
internal  computer  network;  and  (3) 


includes  a  financing  Interest  amount  with 
settlement  occurring  the  next  day. 

"The  Board  of  Directors  of  CCOS  may  permit 
other  clearing  agencies  registered  with  the 
Commission  or  that  are  exempted  bt>m  registration 
by  the  Commission  access  to  some  or  all  of  the 
services  offered  by  CCOS  according  to  terms  and 
conditions  prescribed  by  the  Board  of  Directors. 
Clearing  agencies  that  are  granted  access  to  CCOS's 
services  pursuant  to  CCOS  Rule  309  will  not  be 
considered  participants  of  CCOS  under  the  rules 
except  as  determined  by  the  Board  of  Directors. 
Letter  from  John  C  Hiatt,  President  and  Chief 
Executive  Officer,  BOTCC,  to  Jonathan  Kallman, 
Associate  Director,  Commission  (September  13, 
1994). 

"The  CBB  trading  system  is  based  on  a 
modification  of  the  CBOT's  Project  A  trading 
system.  Project  A,  available  to  CBOT  members,  is 
an  electronic  order  entry  facility  developed  to  allow 
trading  over  a  local  area  network  (for  example, 
within  the  CBOT  building)  of  CBOT's  hitures 
contracts,  options  on  futures  contracts,  and  other 
financial  products.  The  Project  A  system  is 
designed  to  bcilitate  trading  by  active  order 
matching  or  through  the  posting  of  bids/offers  on 
an  electronic  bulletin  board. 


provide  access  through  an  interface  with 
quotation  vendors.  '^ 

The  system  will  permit  users  to 
execute  basis  trades  as  a  single 
transaction  where  the  price  will  reflect 
the  spread  in  basis  points  between  the 
futures  contract  and  the  underlying 
government  securities.  The  government 
securities  will  be  priced  at  a  certain 
number  of  basis  points  above  or  below 
the  futures  contract-^" 

The  system  also  will  provide  users 
with  the  ability  to  execute  dollar  roll 
transactions.  Dollar  roll  transactions  are 
designed  to  facilitate  the  financing  of 
government  securities  through  the 
lending  of  government  securities  in 
exchange  for  cash  and  to  facilitate  the 
lending  of  funds  in  exchange  for 
government  securities.^'  Dollar  rolls 
will  result  in  the  creation  of  two 
simultaneous  government  trades. 

CBB  will  have  a  morning  trading 
session  for  dollar  rolls  from  the  opening 
of  trading  at  8:00  a.m.  to  11:00  a.m.  and 
an  afternoon  session  for  dollar  rolls 
from  3:15  p.m.  to  5:00  p.m.22  For  dollar 
rolls  executed  during  the  morning 
session,  the  first  leg  will  be  for  same  day 
("T")  settlement,  and  the  second  leg 
will  be  for  next  day  ("T-t-1")  settlement. 
For  dollar  rolls  executed  during  the 
afternoon  session,  the  first  leg  will  settle 
on  T+1,  and  the  second  leg  will  settle 
on  the  following  business  day  ("T+2"). 

CBB  will  match  member  trades  and 
will  submit  the  matched  trades  to  CCOS 
on  a  real  time  basis  so  that  trade  data 
executed  through  CBB  immediately 
flows  to  CCOS.23  CCOS  will  perfomi  the 


■'Quotation  vendors  will  offer  CBB  trading 
screens  and  order  entry  capability  through  their 
terminals  which  are  served  by  national 
teleconununications  networks.  CBB  will  contract  on 
a  nonexclusive  basis  with  one  or  more  quotation 
vendors,  each  having  interactive  capabilities,  to 
carry  the  CBB  system  for  use  by  CBOT  members. 

^The  futures  leg  of  the  basis  trade  will  take  the 
last  reported  trade  price  from  the  CBOT  trading 
floor  as  the  futures  transaction  price.  The 
transaction  ticket  for  the  government  securities  leg 
of  basis  trades  will  include  the  commission  charges 
and  accrued  interest  Settlement  for  the  government 
securities  leg  will  occur  on  the  next  business  day 
in  the  same  manner  as  outright  government 
securities  trades. 

^>  The  CBB  terminals  will  list  the  dollar  roll 
spreads  through  bid  and  offer  financing  rates 
reflecting  the  annualized  interest  rates  paid  or 
received  on  the  transactions.  The  transaction 
amount  or  value  price  on  the  trade  date  will  reflect 
the  settlement  value  of  the  first  leg  of  the  dollar  roll. 
The  settlement  value  is  the  amount  of  funds 
required  to  make  or  take  delivery  of  the  security. 
The  transaction  amount  for  the  second  leg  of  the 
dollar  roll  will  reflect  the  fact  that  the  holder  of  the 
overnight  bond  will  not  earn  the  coupon  interest 
during  the  term  of  the  transaction. 

^  Unless  otherwise  noted,  all  times  stated  are 
Eastern  Standard  Time. 

"CBB  will  create,  operate,  and  maintain  the 
computer  system  that  enables  orders  to  be  entered 
and  executed.  CBB  has  developed  trade  matching 
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deannce  and  settleinent  functions  for 
transactions  executad  through  CBB, 
including:  delivoy  Versus  payment 
processing,  position!  consolidation,  and 
original  and  variati()n  margin 
calculation  and  pnXessing  as  discussed 
below. 

2.  CCOS  ft  BOTCC  Cross-Margining 
Agreement 

CCOS  and  BOTCC  will  establish  a 
cross-margining  arrangement  whereby 
all  CCOS  members,  all  of  which  are 
BOTCC  members  orCBOT  members 
afBliated  with  a  BOTCC  member,  will 
hold  certain  futures  and  government 
securities  cleared  by  the  respective 
clearing  organizatioiis  in  special  cross- 
margin  accounts. 2^  All  futures  positions 
will  be  held  at  BOTCC.  and  all 
government  securities  will  be  held  at 
CCOS.  Government  securities  and 
futures  held  in  the  cross-margin 
accounts  at  the  respective  clearing 
organization  will  be  margined  as  if  held 
in  a  single  account  based  upon  the  net 
risk  of  the  positions^  To  facilitate  the 
cross-margining  arrangement,  CCOS  and 
BOTCC  will  establisli  procedures 
whereby  CCOS  and  BOTCC  each  will 
have  a  security  inteilBst  in  the  positions 
held  in  the  cross-nuirgin  accoimts  to 
secure  all  obligations  of  the  clearing 
members  arising  in  connection  with 
those  positions.       I 

B.  System  Safeguards 

1.  Margin  Payment/Col  lection 

CCOS  will  adopt,  as  one  of  its 
principal  safeguards^  a  practice  of 
collecting  original  n^argin  and  variation 
margin  on  partidpatt  obligations.^  In 
essence,  CCOS  will  use  the  margin 
calculation  and  payment  time  frames 
currently  used  by  BQTCC  in  connection 
with  its  clearance  ofjCBOT  futures 
contracts.2*  CCOS  will  modify  BOTCC's 
margining  system  toi  address  risks 

I 

software  for  U.S.  Treasury!  bills,  notes,  and  bonds, 
including  when-issued  securities,  basis  trades,  and 
dollar  rolls. 

2' Because  all  CCOS  mefibers  are  also  BOTCC 
members  or  CBOT  memb«s  a^liated  with  a 
BOTCC  member,  all  accoimts  at  CCOS  are  cross- 
margin  accounts. 

"  Original  margin  represents  a  performance  b9nd 
that  both  buyers  and  sellets  must  post  when 
executing  trades  to  assure  that  their  respective 
contractual  obligations  will  be  satisfied.  Variation 
margin  is  a  mark  to  the  market  payment  collected 
on  a  twice  daily  basis  to  account  for  changes  in  the 
value  of  the  positions  befcre  the  delivery  process. 

>■  BOTCC  collects  clearing  member  margin  on  a 
portfolio,  or  net  basis,  reflecting  the  overall  risk  to 
the  clearing  corporation  atsociated  with  the  totality 
of  contracts  in  that  clearing  member's  portfolio. 
BOTCC  uses  a  portfolio-based  simulation  model, 
the  Standard  Portfolio  An»lysis  ("SPAN")  system, 
which  establishes  parameters  to  collect  original 
margins  based  on  the  simulated  losses  of  clearing 
member  portfolios  under  f  arious  scenarios. 


specific  to  the  U.S.  government 
securities  market. 

CCOS  will  calculate  margin 
requirements  at  least  twice  daily,  with 
one  calculation  reflecting  trading 
activity  occurring  from  the  8:00  a.m. 
opening  to  1:30  p.m.  and  with  another 
calculation  reflecting  trading  activity 
firom  1:30  p.m.  to  5:00  p.m.  CCOS  will 
collect  margin  deficiencies  arising  from 
participants'  morning  trading  activity  at 
4:00  p.m.  on  that  trade  date  ("T")  and 
will  collect  margin  deficiencies  arising 
from  participants'  afternoon  trading 
activities  at  7:40  a.m.  on  T+1,  In  the 
event  a  clearing  member  fails  to  perform 
its  obligations  to  CCOS,  the  original 
margin  will  be  used  to  cover  any 
financial  liabilities  which  may  result 
from  the  failed  obligation,  CCOS  will 
retain  the  authority  to  collect  additional 
margin  at  any  time.^^ 

In  order  to  margin  government 
securities  and  futures  positions  in  a 
parallel  fashion,  CCOS  will  convert 
government  securities  to  futures 
contract  equivalents  prior  to  original 
margin  determination.^*  CCOS  will 
convert  government  securities  positions 
to  futures-equivalents  based  upon 
conversion  factors  established  and 
published  by  the  CBOT  for  the  most 
similar  futures  delivery  month  and  the 
most  similar  futures  contract  par 
amoimts  [i.e.,  face  values). ^9  CCOS  will 


^  BOTCC,  as  facilities  manager,  will  perform  all 
margin  collection/payment  functions  on  behalf  of 
CCOS.  CCOS  will  collect  commissions  and 
settlement  payments  through  its  agent,  the  Bank  of 
New  York. 

™  In  establishing  the  original  margin  for 
government  securities  it  clears.  CCOS  began  with 
the  premise  that  cross-margined  government 
securities  and  futures  products  have  essentially  the 
same  market  and  credit  risks.  Therefore,  CCOS  will 
use  the  original  margin  rates  for  futures  contracts 
established  by  the  Board  of  Governors  of  BOTCC 
following  recommendations  of  the  BOTCC  Risk 
Management  Committee. 

The  BOTCC  Risk  Management  Committee  is 
comprised  of  five  of  the  nine  Governors  of  the 
BOTCC  Board  of  Governors.  All  nine  Governors  are 
q.wners  or  ofRcers  of  BOTCC  clearing  member  firms. 
The  BOTCC  Risk  Management  Committee  meets 
once  a  month  or  at  the  call  of  the  BOTCC  Board 
Chairman  or  the  Risk  Management  Committee 
Chairman.  The  Conunittee  bases  its 
reconunendation  upon  review  by  BOTCC  and  CBOT 
staff  of  the  conditions  of  the  market  place, 
including:  statistical  analysis  of  central  tendencies, 
dispersion,  and  correlations  between  price  changes 
of  different  commodities.  Additionally,  the 
Committee  draws  upon  the  experiences  of  its 
members  and  uses  their  judgement  to  predict 
market  conditions  in  the  near  future.  From  this 
information,  the  Risk  Management  Committee  will 
typically  set  margin  rates  that  cover  approximately 
the  99th  percentile  of  absolute  daily  price  changes 
over  the  previous  one.  three,  and  six  month  periods. 

^The  formula  for  the  conversion  of  government 
securities  is: 

Futures-EquivalentsaCovenunent  Securities  Par 
AmountsxConversion  Foctoi*Futures  Par  Amount 

Since  bonds  being  delivered  into  futures  contract 
obligations  will  have  greater  or  lesser  value  than  the 


net  the  futures-equivalent  positions  of 
all  government  securities  deliverable 
with  the  corresponding  futures  contracts 
to  produce  a  net  futures-equivalent 
position. 3*  The  performance  bond  for  all 
trades  generally  will  be  collected  at  7:40 
a.m.  on  T+1. 

CCOS  will  calculate  each  participant's 
variation  margin  pay/collect  amount 
and  transmit  the  data  to  BOTCC  for 
margin  payment  or  collection.  Payment 
or  collection  amounts  for  each 
participant  will  include  the  combined 
variation  effects  of  the  government 
seciirities  and  futures  positions  in  the 
participant's  cross-margined  account. 
Participants  will  pay  or  collect  midday 
variation  margin  in  same-day  funds  by 
4:00  p.m.  each  day,  through  their 
settlement  banks.  BOTCC  will  pay  out 
80%  of  variation  gains  in  excess  of 
Driginal  margin  deficits^'  and  will 
collect  100%  of  variation  losses. 

2.  Settlement  Values 

At  3:00  p.m.,  CCOS  will  estabUsh  a 
settlement  value  for  government 
securities  trades  executed  between  8:00 
a.m,  and  1:30  p.m.  That  value  will  be 
based  on  the  prices  collected  at  2:30 
p.m.  from  GovPx,  a  government 
securities  pricing  vendor.  CCOS  will 
mark  new  positions  from  their 
transaction  value,^^  which  will  be 


futures,  the  conversion  factor  is  a  means  of  equating 
bonds  with  various  coupons  and  maturity  dates 
with  the  standard  bond  set  by  BOTCC.  The  standard 
bond,  which  is  equal  to  the  corresponding  future, 
has  an  8%  coupon  and  a  conversion  factor  of  1. 

For  example,  assume  there  are  two  bonds,  Bond 
X  and  Bond  Y.  Bond  X  is  the  standard  bond  having 
an  8%  yield  to  maturity  and  conversion  factor  of 
1  (Bond  X  is  equal  to  the  corresponding  future). 
Bond  Y  is  worth  l.S  times  Bond  X  (Bond  Y  could 
have  greater  coupon  rates  or  a  longer  period  to 
maturity).  If  the  future  is  trading  at  85.  then  Bond 
X  is  worth  85,  and  Bond  Y  is  worth  1.5  times  85. 
Therefore,  1.5  is  the  conversion  factor  for  Bond  Y. 
In  order  to  determine  the  number  of  futures  that 
equate  with  Bond  Y,  the  face  amount  of  Bond  Y  is 
multiplied  by  the  conversion  factor,  producing  the 
futures  value  amount.  The  futures  value  amount  is 
then  divided  by  100,000  (each  futures  contract 
equals  $100,000)  to  give  the  number  of  futures 
contracts  equal  to  the  bond. 

.w  Futures  on  government  securities  act  as  an 
index  of  the  many  bonds  deliverable  into  them. 
Treasury  bonds  ("T-bonds")  having  at  least  fifteen 
years  remaining  to  mattirity  are  deliverable  into  the 
T-bond  future.  Ten-year  Treasury  notes  ("T-notes") 
must  have  maturities  between  six  and  one-half  and 
ten  years  to  be  deliverable  into  the  ten-year  T-note 
future.  Five-year  T-note  futures  accept  Treasury 
notes  with  time  to  maturity  between  four  years, 
three  months  and  five  years,  three  months.  Two- 
year  notes  having  maturities  between  one  year,  nine 
months  and  two  years  are  deliverable  into  the  two- 
year  T-note  future. 

"  CCOS  will  withhold  distribution  of  any 
variation  margin  gains  from  pariiciptants  with 
original  margin  requirement  deficits. 

'^  The  transaction  value  provided  by  CBB  to 
CCOS  will  include  the  accrued  interest  paid  or 
received  on  each  transaction.  For  normal  deliveries 
the  accrued  interest  at  the  time  of  the  transaction 
and  at  marking  to  market  are  the  same  amount,  but 


established  at  the  execution  of  the  trade, 
to  their  settlement  value,^^  which  will 
reflect  gains  or  losses  in  the  interim- 
period,  and  CCOS  will  mark  open 
positions  that  were  previously  marked 
to  the  prior  day's  settlement  value  to  the 
new  settlement  value. 

Trades  executed  from  1:30  p.m. 
through  the  5:00  p.m.  end  of  Uie  day's 
trading  session  will  be  marked  to  the 
3:00  p.m.  settlement  value,  and  the 
variation  margin  on  the  entire  position 
will  be  calculated  at  the  end  of  the  day. 
Participants  will  pay  or  collect  the 
second  variation  margin  obligation  the 
following  morning  at  7:40  a.m.  CCOS 
will  send  delivery  instructions  for 
normal  settlement  of  government 
securities  transactions  executed  on  T  to 
the  participants'  settlement  banks  at 
11:30  a.m.  on  T+1.** 

3.  Loss  Allocation  and  Liquidity 
Sources 

CCOS  will  begin  operations  with  an 
initial  capitalization  of  $2  million. 
Together  with  CCOS's  earnings,  BOTCC 
will  commit  to  provide  CCOS  with 
additional  capital  as  necessary  to  cover 
CCOS's  continuing  costs  of  operations. 
Because  CCOS  will  rely  on  BOTCC  for 
certain  liquidity  resources  and  because 
BOTCC's  capital  and  credit  Unes  are 
committed  to  its  futures  business, 
BOTCC  has  agreed  to  dedicate  specific 
credit  and  financial  resources  to  CCOS, 
and  CCOS  and  BOTCC  have  estabUshed 
a  framework  for  allocating  losses  arising 
from  cross-margined  accounts  between 
the  two  entities. 

With  respect  to  liquidity,  CCOS  will 
establish  a  committed  credit  facility 
which  will  be  guaranteed  by  BOTCC. 
The  credit  facility  initially  will  be  $5 
million  and  will  be  increased  in 
increments  of  $5  million  for  each  $1 
billion  increase  in  CCOS's  daily  average 
net  settlements  of  government  securities 
transactions  over  a  ninety  day  period. 
When  the  credit  facility  reaches  $30 
million  as  a  result  of  daily  average  net 
settlements  of  government  securities 
reaching  $6  bilhon,  CCOS  will  review 
the  size  of  the  credit  facility  in 
consultation  with  the  Division  staff.^^ 


for  failed  deliveries,  the  seller  will  have  to  pay  the 
incremental  accrued  interest  for  each  day  the  hil 
continues.  The  daily  variation  margin  payments 
will  include  this  incremental  accrued  interest. 

'-^Settlement  values  will  reflect  the  settlement 
price  established  twice  a  day  and  will  include 
accrued  interest  but  will  not  include  commissions 
and  finance  charges  from  dollar  rolls. 

^Participants  may  transact  dollar  rolls  (with 
same-day  settlement  for  the  fu-st  leg)  between  S.iX) 
a.m.  and  llKK)  a.m.  on  T+1  to  offset  delivery 
obligations  due  to  settle  on  T-t-l. 

^  As  discussed  below,  $6  billion  is  the  maximum 
average  daily  net  settlements  of  transactions  in 
government  securities  agreed  to  by  OCOS  and  the 
Division  during  the  exemptive  period.  Also  as 


With  respect  to  loss  allocation,  under 
the  cross-margining  arrangement 
between  CCOS  and  BOTCC,  all 
government  securities  positions  cleared 
by  CCOS  will  be  maintained  in  a  cross- 
margin  account  for  which  BOTCC  and 
CCOS  have  agreed  to  assume  joint 
responsibility  in  the  event  that  a  default 
or  failure  to  settle  ocaus  and  there  is  a 
shortfall  in  that  account.  BOTCC  and 
CCOS  each  are  guaranteeing  up  to  50% 
of  the  obligations  owed  to  each  other 
with  respect  to  a  defaulting  participant's 
cross-margin  account  after  use  of  the 
original  margin  deposits  of  the 
participant  and  proceeds  from  the 
liquidation  of  the  participant's 
positions.  Therefore,  CCOS  will  have 
adequate  resources  to  protect  itself  and 
to  fulfill  its  settlement  obligations  for  a 
loss  up  to  at  least  $60  milUon.^ 

n.  Conunent  Letters 

Public  comment  both  supported  and 
opposed  CCOS's  application.^''  More 
than  sixty  commenters.  including 
several  common  members  of  the 
Government  Securities  Clearing 
Corporation  ("GSCC")  and  CCOS, 
supported  the  proposal.  More  than  forty 
commenters  opposed  the  proposal, 
raising  three  basic  arguments  as  to  why 
the  Commission  should  deny  the 
exemption  request.^  These  arguments 


agreed  to  by  CCOS  and  the  Division,  CCOS's 
operations  will  be  limited  to  a  maximum  of  S24 
billion  average  daily  net  settlements  of  dollar  rolls. 

These  limits  represent  approximately  five  percent 
or  less  of  government  securities  and  average  daily 
volumes  in  dollar  rolls.  The  Commission  believes 
these  limits  are  appropriate  at  this  time  in  that  they 
are  large  enough  to  allow  CCOS  to  commence 
effective  operations  yet  of  a  limited  nature  that 
allows  the  Commission  to  observe  the  effects  of  the 
CCOS  clearing  and  settlement  activities  on  the 
government  securities  market. 

^/.e.,  S30  million  from  CCOS's  guaranteed  credit 
facilities  (repayment  of  which  is  guaranteed  by 
BOTCC)  plus  $30  million  from  BOTCC  under  iu 
guarantee  of  cross-margining  losses. 

"  Supra  note  5. 

^Commenters  raised  additional  issues  in 
opposition  to  CCOS's  application.  These  issues 
included  the  concern  that  the  introduction  of  CCOS 
as  another  government  securities  clearing  agency 
would  result  in  an  increase  in  costs  for  U.S. 
Treasury  brt>kers  and  the  concern  that  in  the  future 
decisions  at  GSCC  will  be  made  based  on  the  fear 
of  losing  potential  customers  to  CCOS  rather  than 
based  on  the  best  interest  of  the  participants.  With 
regard  to  the  first  point,  the  Commission  believes 
that  if  in  fact  any  increase  In  costs  results  from 
granting  CCOS's  exemption  application,  the 
benefits  to  the  govenunent  securities  market,  such 
as  innovation  arising  from  competition,  will 
outweigh  any  such  costs.  With  regard  to  the  second 
point,  while  the  Commission  believes  that  GSCC 
will  continue  in  the  future  to  base  its  decisions  on 
what  is  in  the  best  interest  of  its  participants  and 
the  government  securities  market  and  not  on  any 
fear  of  losing  current  or  potential  participants, 
commenters  should  be  comforted  by  the  fact  that 
GSCC  is  subject  to  Section  19(b)  of  the  Act  which 
requires  SROs  to  file  with  the  Commission  any 
proposed  changes  to  their  procedures,  operations, 
or  rules. 


include  the  potential  fragmentation  of 
clearance  and  settlement  facilities  for 
the  U.S.  Treasury  market  the  concern 
that  exempting  CCOS  will  mean 
ineffective  and  unequal  regulation  of 
clearing  faciUties  for  those  securities, 
and  the  concern  that  approval  of  CCOS 
will  not  promote  fair  competition 
among  clearing  agencies.  CCOS  filed 
several  responses  to  the  comments.^ 

The  Commission  received  two  letters 
from  the  Commodity  Futures  Trading 
Commission  ("CFTC")  regarding 
CCOS's  application.'*'  BOTCC,  as  a 
futures  clearing  organization,  is  subject 
to  regulation  by  the  CFTC  under  the 
Commodity  Exchange  Act  ("CEA"); 
therefore,  the  Commission  carefully 
considered  the  comments  of  the  CFTC 
regarding  CCOS's  application.  In  its  first 
letter  to  the  Commission.*'  the  CFTC 
noted  that  because  of  its  position  as  the 
regulator  of  BOTCC,  it  would  have  to 
consider  and  address  the  potential 
imfMct  of  CCOS's  activity  on  the 
financial  integrity  of  BOTCC  and  on  the 
futures  market  for  which  it  clears. 
Specifically,  the  CFTC  was  concerned 
with  BOTCC's  role  as  a  guarantor  of 
CCOS's  obligations  and  the  impact  on 
BOTCC's  financial  integrity  of  any 
minimum  capitalization  or  other 
requirements  imposed  on  CCOS  by  the 
Commission. *2  The  CFTC  also  stated 
that  any  arrangements  presenting  cross- 
jurisdictional  issues  between  the  CFTC 
and  the  Commission  would  require 
approval  by  both  agencies.  This  would 
include  cross-margining  programs,  the 
imposition  of  clearing  limits  and/or 
minimum  margin  requirements,  and 
futures/cash  basis  trades  traded  on  the 
CBB  and  cleared  through  BOTCC  and 
CCOS.  The  CFTC  urged  a  cooperative 
effort  between  itself  and  the 
Commission  to  avoid  dupUcative  or 
inconsistent  regulation  being  imposed  " 
on  the  affected  entities. 

The  CFTC's  second  letter  *3  responded 
to  CCOS's  amended  application  in 
which  CBOT  set  forth  its  intention  to 
register  CBB  as  a  government  securities 
broker  and  its  willingness  to  enter  into 
certain  linkage  arrangements  with 
GSCC.  The  CFTC  noted  that  the 
proposal  to  enter  into  a  linkage 


^The  comment  letters  and  CCOS's  responses  are 
discussed  in  detail  in  the  Discussion  section  of  this 
order. 

•Letters  from  Jean  A.  Webb.  Secretary,  CFTC.  to 
Jonathan  G.  Katz.  Secretary.  Commission  (July  23, 
1993  and  May  31. 1994). 

"  Letter  from  Jean  A.  Webb  (July  23. 1993).  supra 
note  40. 

« Ultimately,  this  concern  was  alleviated  by 
changing  the  general  BOTCC  guarantee  to  a 
guarantee  of  a  limited  committed  credit  facility. 
Refer  to  "BOTCC  Guarantee"  above. 

''Letter  from  Jean  A.  Webb  (May  31. 1994),  supra 
note  40. 
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arrangement  with  GSCC  could  have 
positive  efiects  on  th$  government 
securities  market,  that  the  CBB/CCOS 
amended  proposal  cobld  increase 
competition  among  market  participants, 
that  the  CBB  electronic  trading  system 
would  provide  govenunent  securities 
market  participants  With  easier  access  to 
market  information,  and  that  the 
registration  of  CCX3S  4s  a  clearing 
agency  might  lower  tke  level  of  risk 
present  in  the  government  securities 
market.  While  the  CFTC's  comments 
were  generally  positive,  it  also  reiterated 
its  regulatory  interests  and  the  need  to 
review  the  potential  impact  of  the 
various  arrangements  on  BOTCC's 
financial  integrity  an4  to  assure 
compliance  with  the  CEA. 

The  Commission  recognizes  the 
validity  of  the  CFTC's  concerns  and 
understands  the  importance  of 
coordinating  efforts  among  all  regulators 
concerned  with  the  government 
securities  market.  Tht  Commission  will 
continue  to  coordinate  with  these 
regulatory  agencies  to  safeguard  one  of 
the  world's  largest  securities  markets. 

in.  Discussion 


A.  Overview 

The  Commission  is  granting  CCOS's 
application  for  exemption  subject  to  the 
conditions  described  below.  The 
Commission  believes  isuch  action  is 
consistent  with  the  Act  including  the 
goals  of  fostering  cooperation  and 
coordination  With  pefsons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions,  removing 
impediments  to  and  perfecting  the 
mechanism  of  a  natiopal  system  for  the 
prompt  and  acciuate  Clearance  and 
settlement  of  seciirities  transactions, 
and  protecting  investors  and  the  public 
interest.  j 

^  As  noted  above,  CQOS  proposes  to 
provide  clearing  facilities  in  support  of 
CBB's  and  CBOT's  proposals.  CBB's 
proposed  automated  trading  system  for 
government  securities  represents  an 
effort  to  make  government  securities 
more  readily  available  to  CBOT 
members  that  trade  futures  on 
government  securities  and  thereby 
improves  the  efficiency  of  arbitrage 
between  the  futures  and  cash  markets 
and  potentially  increases  liquidity  in 
both  of  those  markets.  Traders  in  these 
markets  often  are  calted  upon  to  accept 
position  or  market  ri^  from 
participants  Ln  the  mtrket  for 
government  securities.  The  market  for 
U.S.  Treasury  bonds,  Mils,  and  notes  is 
the  deepest,  most  liquid  market  in  the 
world.  While  these  securities  are  traded 
all  over  the  world,  the  primary  U.S. 
marketplace  involves  a  core  group  of 
dealers,  brokers'  broloars,  banks,  and 
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institutional  investors  that  trade 
extensively  among  themselves  over-the- 
counter.  These  market  participants  often 
rely  on  futures  markets,  such  as  the 
CBOT,  for  their  derivative  products  as  a 
way  to  transfer  to  traders  on  these 
markets  position  and  market  risks 
related  to  U.S.  government  securities. 
Traders  on  the  futures  exchanges,  in 
turn,  must  be  able  to  buy  and  sell 
government  securities  to  help  manage 
their  own  risk  and  position  exposures 
efficiently. 

Approval  of  the  CCOS  application 
will  allow  CCOS  and  its  parent,  BOTCC, 
to  provide  the  clearance  and  settlement 
services  that  are  necessary  to  support 
the  CBB  and  CBOT  proposals.  This  in 
turn  should  help  foster  greater 
integration  of  clearing  facilities  that 
serve  the  futures  market  and  the 
underlying  cash  markets  and  should 
facilitate  the  development  of  cross- 
margin  facilities  between  those  markets. 
BOTCC  already  has  extensive 
arrangements  with  its  clearing  bank 
network  to  receive  and  deliver 
government  securities  among  its 
clearing  members,  and  its  clearing 
members  maintain  government 
securities  at  those  banks  for  their 
proprietary  and  customer  accoimts.  As 
described  above,  CCOS  plans  to  build 
on  those  arrangements  in  providing  its 
services  in  support  of  CBB.  Exempting 
CCOS  from  clearing  agency  registration 
should  allow  CBB  to  move  forward  with 
its  proposal  and  should  allow  CCOS  and 
BOTCC  to  obtain  greater  experience  in 
managing  risk  exposures  before  taking 
on  self-regulatory  responsibilities  that 
would  otherwise  accompany  clearing 
agency  registration. 

Because  many  of  CCOS's  likely  users 
are  GSCC  members  and  use  GSCC's 
services  to  clear  and  settle  trades  among 
themselves,  a  Unkage  among  CCOS, 
BOTCC,  and  GSCC  to  facilitate  efficient 
clearance  of  trades  is  essential.**  To  this 
end,  the  Boards  of  Directors  of  GSCC, 
BOTCC,  and  CCOS  have  been  requested 
to  estabUsh  a  joint  user  committee  to 
settle  the  outstanding  linkage  and  cross- 
margining  issues  and  to  report  to  the 
GSCC,  BOTCC,  and  CCOS  Boards  the 
committee's  proposal  for  linkage  and 
cross-margining  within  three  months  of 
formation  of  the  committee.** 


*•  Market  Befoan  Act  of  1990,  S.  Rep.  101-300  at 
S8-62.  President's  Working  Group  on  Financial 
Markets,  Interim  Report,  Appendix  D  (May  1986). 

^  Letter  from  Richard  R.  Lindsey,  Division 
Director,  Commission,  to  John  G.  Macfarlane  m. 
Chairman  of  the  Board,  GSCC,  and  David  Johnson, 
Chairman  of  the  Board,  BOTCC  (December  12, 
199S).  The  Commission  believes  it  is  appropriate 
for  CCOS  to  begin  limited  operations  prior  to  the 
implementation  of  such  arrangements  because  these 
arrangements,  while  important  to  coordinating 


The  Commission  will  monitor  closely 
efforts  in  this  regard  and  expects  prompt 
action  to  implement  linkages  and  cross- 
margin  systems  that  are  acceptable  to 
the  common  membership  so  that 
appropriate  linkages  are  in  place  when 
warranted.  If  it  does  not  appear  after  six 
months  that  the  parties  are  able  to  agree 
to  establish  appropriate  linkage  and 
cross-margining  facilities,  the 
Commission  will  consider  whether  to 
mandate  the  development  of  linkage 
and  cross-margining  facilities.  If 
necessary,  the  Commission  will  use  its 
authority  under  the  Act  to  direct  that 
the  responsible  parties  act  in  their  best 
interests  to  establish  "linked  or 
coordinated  facilities  for  clearance  and 
settlement  of  transactions  in  securities 
*  *  *  (and)  contracts  of  sale  for  future 
delivery*  *  *"*6 

Approval  of  the  application  also 
should  help  foster  innovation  in 
clearance  and  settlement  of  government 
securities.  The  CCOS  proposal  will 
provide  central  clearing  facilities  for 
dollar  rolls,  which  represent  a  type  of 
repurchase  agreement  transaction. 
CCOS's  proposal  was  one  of  the  first 
formal  responses  to  the 
recommendations  of  the  1992  Joint 
Report  on  the  Government  Securities 
Market,*''  and  the  Commission  believes 
that  the  CCOS  proposal  may  well  have 
encouraged  others,  including  GSCC,  to 
develop  similar  or  wider  services. 

B.  Section  17 A  of  the  Act 

1.  Grant  of  Exemption 

Section  17A(b)(l)  of  the  Act 
authorizes  the  Commission  to  exempt 
applicants  from  some  or  all  of  the 
clearing  agency  requirements  of  Section 
17A  if  die  Commission  finds  such 
exemptions  are  consistent  with  the 
public  interest,  the  protection  of 
investors,  and  the  purposes  of  Section 
17A  including  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  the  safeguarding  of 
securities  and  fimds,**  While  the 


GSOC's  and  CCOS's  systems,  are  not  necessary  for 
CCOS  to  commence  operations. 

•15  U.S.C  S87aq-1  (a)(2)(A)(ii)  and  (d)(1) 
(1968). 

"Joint  Report  on  the  Government  Securities 
ttarket,  issued  by  the  Department  of  Treasury,  the 
Securities  and  Exchange  Commission  and  the  Board 
of  Governors  of  the  Federal  Reserve  System 
(January  1992)  at  31  (reconunending  that  an 
efficient  processing  system  for  govenunent 
securities  repo  activity  be  developed). 

•For  legislative  history  concerning  Section  17A 
of  the  Act,  see,  e.g..  Report  of  Senate  Comm.  on 
Housing  and  Urt)an  Affairs,  Securities  Acts 
Amendments  of  1975:  Report  to  Accompany  S.  249, 
S.  Rep.  No.  75,  94th  Cong.,  1st  Sess..  4  (1975): 
Conference  Conun.  Report  to  Accompany  S.  249, 
)oint  Explanatory  Statement  of  Comm.  of 
Conference,  RR.  Rep.  No.  229. 94th  Cong.,  1st 
Sess.,  102  (1975). 


Commission  has  never  exercised  its 
authority  to  exempt  an  appUcant 
entirely  from  the  requirements  of 
Section  17A,  it  has  granted  newly 
registered  clearing  agencies  narrowly 
drawn,  temporary  exemptions  from 
specific  statutory  requirements  imposed 
by  Section  17A  in  a  manner  that 
achieves  those  statutory  goals.** 

The  market  break  in  October  1987  and 
the  markets'  decline  in  October  1989 
demonstrated  the  central  role  of  clearing 
agencies  in  U.S.  securities  markets  in 
reducing  risk,  improving  efficiency,  and 
fostering  investor  confidence  in  the 
markets.^  In  light  of  the  foregoing,  the 
Commission  believes  it  is  appropriate 
for  applicants  requesting  exemption 
from  clearing  agency  registration  to 
meet  standards  substantially  similar  to 
those  required  of  registrants  in  order  to 
assure  that  the  fundamental  goals  of 
Section  17A  (i.e..  safe  and  sound 
clearance  and  settlement)  will  be 
achieved. 

Because  the  Commission  believes  that 
CBB  and  CCOS  will  promote  innovation 
in  the  trading  and  clearing  of 
government  securities  and  will  further 
the  integration  of  the  futures  and 
government  securities  markets,  it  is 
approving  CCOS's  appUcation  for 
exemption  in  order  that  CCOS  may 
begin  limited  operations  without 
meeting  the  entire  panoply  of  clearing 
agency  registration  requirements." 
Although,  as  described  below,  CCOS  is 
being  held  to  substantially  the  same 
standards  as  other  registered  clearing 
agencies,  certain  areas  of  CCOS's 


'"E.g.,  in  the  Commission's  ordw  approving 
GSCCs  temporary  registration  as  a  clearing  agency, 
the  Commission  temporarily  exempted  GSCC  from 
compliance  with  the  statutory  standards  of  Sections 
17A(b)(3)(B)  and  l7A(b)(4)(B)  of  the  Act  regarding 
a  clearing  agency's  rules  designating  classes  of 
participants  and  the  standards  used  by  the  clearing 
-agency  to  determine  participation.  The  Commission 
also  exempted  GSCC  from  Section  17A(b)(3)(C) 
regarding  fair  representation  of  clearing  agency 
participants  in  the  selection  of  its  directors. 
Securities  Exchange  Act  Release  No.  25740  (May 
24. 1988),  53  FR  19839. 

"■Gerald  Corrigan,  President  of  the  Federal 
Reserve  Bank  of  New  York  ("FRBNY"),  noted: 
"(T)he  greatest  threat  to  the  stability  of  the  financial 
system  as  a  whole  [during  the  1987  market  break) 
was  the  danger  of  a  major  default  in  one  of  these 
clearing  and  settlement  systems."  Luncheon 
Address:  Perspectives  on  Payment  System  Risk 
Reduction  by  E.  Gerald  Corrigan,  President,  FRBNY, 
mprinted  in  The  U.S.  Payment  System:  Efficiency, 
Risk  and  the  Role  of  the  Federal  Reserve  1 29-30 
(1990). 

"  Section  17A,  as  amended  by  the  Market  Reform 
Act,  directs  the  Commission  to  use  its  authority  to 
facilitate  the  establishment  of  linked  or  coordinated 
facilities  for  clearance  and  settlement  of 
transactions  in  securities,  securities  options, 
contracts  of  sale  for  future  delivery  and  options 
thereon,  and  commodity  options.  (Market  Reform 
Act  of  1990.  §  5,  amending  §  1 7A(a)(2)  of  the 
Securities  Exchange  Act  of  1934, 15  VS.C.  78q-l 
(1990)1. 


operation  require  further  development 
before  CCOS  can  be  considered  for 
registration  under  Section  17A  of  the 
Act.  The  Commission  believes  that 
granting  CCOS  an  exemption  from 
registration  subject  to  the  regulat(»ry 
requirements  and  Commission  oversight 
on  CCOS  during  the  exemptive  period 
should  allow  CCOS  to  furUier  develop 
its  system  for  clearing  and  settling 
government  securities  in  a  safe  and 
soimd  manner  before  its  seeks  full 
registration  as  a  clearing  agency.  In 
granting  CCOS  an  exemption  from 
clearing  agency  registration,  the 
Commission  believes  that  such  an 
exemption  is  consistent  with  the 
requirements  of  Section  17A  and  that 
the  framework  of  the  exemption  is  such 
that  the  Commission  retains  adequate 
regulatory  power  and  oversight  to 
ensure  that  CCOS's  services  do  not  pose 
a  threat  to  the  stability  of  the 
government  securities  markets. 
The  Commission  is  imposing 
significant  limits  on  CCOS  as  set  forth 
below.s2  Should  CCOS  determine  that  a 
change  in  its  operations  or  procedures  is 
necessary,  CCOS  will  be  required 
pursuant  to  this  exemptive  order  to 
amend  its  CA-l  and  request  that  the 
Commission  modify  the  exemptive 
order.  The  Commission's  oversight  of 
CCOS,  in  conjunction  with  the  CFTC's 
oversight  responsibilities  of  BOTCC, 
should  help  nurture  the  establishment 
of  safety  mechanisms,  such  as  cross- 
margining,  that  further  the  goals  of 
competition  and  integration  in  the 
government  securities  and  futures 
markets.  Furthermore,  as  competition 
leads  to  innovation  and  progress,  the 
Commission  believes  CCOS's  entry  into 
the  clearance  and  settlement  of 
government  securities  should  be  a 
positive  step  towards  the  continued 
development  of  the  world's  largest 
government  securities  market. 

2.  Registration  Standards 

Before  granting  registration  to  a 
clearing  agency,  Section  17A  of  the  Act 
requires  that  the  Commission  make  a 
number  of  determinations  with  respect 
to  the  clearing  agency's  organization, 
capacity,  and  rules.  Paragraphs  (A) 
through  (F)  of  Section  l7A(b){3)  set 
forth  general  criteria  which  a  clearing 
agency  must  satisfy  in  order  to  be 
registered.  Congress  reserved  to  the 
Commission  the  task  of  making  specific 
determinations  as  to  whether  an 
applicant's  organization,  capacity,  and 
rules  satisfy  the  general  criteria.  In 
Securities  Exchange  Act  Release  No. 
16900,  the  Division  set  forth  its  views 


"The  limits  are  described  in  Section  m..  Part  D.. 
Conditions. 


and  positions  concerning  satrsfaction  of 
the  general  criteria  ("Standards 
Release").'^ 

These  statutory  standards  are 
designed  to  assure  the  safety  and 
soundness  of  the  clearance  and 
settlement  system.  As  previously  stated, 
the  Commission,  in  granting  CCOS's 
exemption  is  requiring  CCOS  to  meet  in 
substantial  form  these  same  statutory 
standards  and  is  satisfied  that  CCOS's 
operation  will  not  be  a  threat  to  the 
safety  or  soundness  of  the  national 
market  system.  Furthermore,  the 
Commission  will  continue  to  monitor 
CCOS's  operations  to  assure  its 
soundness  in  the  clearance  and 
settlement  of  government  securities. 

a.  Safeguarding  of  Securities  and  Funds 

Sections  17A(b)(3)  (A)  and  (F)  of  the 
Act  require  a  clearing  agency  be 
organized  and  its  rules  designed  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  it  is  responsible 
and  to  safeguard  securities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible.**  Thd  Commission  believes 
that  CCOS  meets  these  standards. 
Among  other  things,  CCOS  will 
maintain  appropriate  audit  and  internal 
controls  '^  and  will  make  available 


>>  Securities  Exchange  Act  Release  Nos.  16900 
(June  17, 1980),  45  FR  41920  (announcement  of 
standards  for  the  registration  of  clearing  agencies)  ~ 
and  20221  (September  23,  1983),  48  FR  45167 
(omnibus  order  granting  full  registration  as  clearing 
agencies  to  The  Depository  Trust  Company,  Stock 
Clearing  Corporation  of  Philadelphia.  Midwest 
Securities  Trust  Company.  The  Options  Clearing 
Corporation,  Midwest  Clearing  Corporation.  Pacific 
Securities  Depository,  National  Securities  Clearing 
Corporation,  and  Philadelphia  Depository  Trust 
Company). 

Refer  also  to  Section  19  of  the  Act,  15  U.S.C.  78s 
(1988),  and  Riile  19b-«.  17  CFR  240.19b-4  (1992), 
setting  forth  certain  procedural  requirements  for 
registration  and  continuing  Commission  oversight 
of  clearing  agencies  and  ottier  self-regulatory 
organizations. 

>M5  U.S.C  78q-l(b)(3)  (A)  and  (F)  (1988). 

In  addition  to  BOTCC's  responsibilities  as 
bcilities  manager,  CCOS  must  assure  itself  that 
BOTCC  complies  with  ail  of  the  safeguards,  as 
appropriate,  set  forth  in  the  section  of  the  Standards 
Release  regarding  the  safeguarding  of  securities  and 
funds  and  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions;  and  that  these 
operations  will  be  subject  to  examination  by 
CCOS's  independent  public  accountant,  the 
Commission  and  the  appropriate  regulatory  agency 
to  the  same  extent  as  in  the  case  of  a  clearing 
agency  which  carries  out  its  own  prtxressing. 
Standards  Release,  supra  note  53. 

"Clearing  agencies  should  have  an  audit 
committee  which  selects  or  makes 
reconunendations  to  the  Board  of  Directors  of  the 
clearing  agency  regarding  the  selection  of  the 
clearing  agency's  public  accountant.  CCOS  Rule  213 
requires  the  establishment  of  an  audit  committee 
consisting  of  at  least  three  nonmanagement 
directors  of  CCOS.  The  committee  will,  among 
other  things,  make  reconunendations  to  the  Board 
of  Directors  regarding  the  selection  of  CCOS's 
independent  public  accountants. 

Coatinuad 
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rep(»ts  to  putidpantl  coaceming  its 
internal  accounting  c^trols.^  In 
addition.  CCOS  has  developed  several 
procedures  to  safeguard  securities  and 
funds;  prevent  loss  or  destruction  of 
securities,  hmds.  or  data;  and  to  recover 
from  losses  that  do  occur.^ 

i.  Organization  and  Ptocessing  Capacity 

A  clearing  agency  should  be 
organized  in  a  manner  that  effectively 
establishes  operational  and  audit 
controls  while  fosteriag  director 
independence.^  As  iQ  the  exampfe  set 
forth  in  the  Standards  Release,  CCOS 
meets  these  standards  by  keeping  its 
Board  of  Directors  informed  of  its 
operations  and  the  impact  that  new  or 
expanded  services  or  volume  increeses 
would  have  on  its  processing  capacity. 
CCOS  also  wilt  keep  its  Board  of 
Directors  informed  by  reporting  on 
periodic  risk  assessments  of  CCOS's 
operations,  automated  data  processing 
systems,  and  facilities  and  by 
supervising  the  establishment, 
maintenance  and  updating  of 


coos  propoMS  to  emplo]!  outside  independent 
auditors  rather  than  establisn  an  internal  audit 
department  for  CCOS.  The  outside  independent 
auditors  will  perform  those  duties  typically 
performed  by  an  internal  audit  department  and  will 
report  to  the  audit  committoe.  and  conduct  audit 
reviews  as  requested  by  the  Budit  committee,  but 
not  less  than  once  per  fiscal  year.  The  Commission 
believes  that  CCOS's  method  of  establishing  an 
audit  committee  and  its  use  of  outside  independent 
auditors  meets  the  requirements  of  the  Act. 
Although  the  Standards  Reltase  recommends  the 
use  of  an  internal  audit  department,  the 
Commission  has  on  previous  occasions  found  the 
use  of  outside  auditors  acceptable  and  falling 
within  the  requirements  of  te  Act.  See  Securities 
Exchange  Act  Release  No.  2r6n  (January  12, 1990), 
55  FR  1890  (order  granting  |)elta  Government 
Options  Corp.  temporary  registration  as  a  clearing 
agency). 

>*The  Standards  Release  toted  that  the  objectives 
of  internal  accounting  contivl  are  (resumed  to  be 
a  fundamental  aspect  of  maaagement's 
responsibilities.  CCOS  proposes  to  direct  its 
independent  public  accountants  to  prepare  an 
annual  report  on  CCOS's  syitem  of  internal 
accounting  controls,  and  pr^nt  the  report  to  the 
CCOS  Board  of  Directors.  CCOS's  proposal  to  use 
independent  public  accountants  to  produce  an 
annual  report  on  its  system  0f  internal  accounting 
controls  meets  the  requirenynts  of  the  Act  with 
regard  to  the  security  and  aQcuracy  requirements 
under  Section  17A(b)(3)  (A)land  (F)  because  it  aids 
in  assessing  the  safety  and  iiitegnty  of  the  clearing 
agency  operations  and  proniotes  confidence  and 
increased  pariicipation  in  the  national  clearance 
and  settlement  system. 

'^CCOS  proposes  three  levels  of  safeguards  to 
prevent  or  minimize  interruption  of  service  as  a 
result  of  hardware,  systems  Mftware,  or 
applications  software  failure.  The  first  level 
addresses  procedural  practices  within  CCOS  to 
control  migration  of  change!  >o  application  systems 
to  the  production  environment  and  the 
implementation  of  new  systems.  The  second  and 
third  levels  address  interruptions  in  service  due  to 
equipment  and  systems  software  failures  at 
different  levels  of  severity,  ie.  short  and  long  term 
interruptions. 

"  Standards  Release,  supfa  note  53. 


safeguards.'^  The  Commission  is 
satisfied  that  CCOS's  organizational  and 
processing  capacity  meets  the 
requirements  of  the  Act,  explained  in 
the  Standards  Rekwse,  by  providing  a 
necessary  flow  of  information  to  its 
Board  of  Directors  which  will  allow  it 
to  oversee  management's  performance 
and  to  assure  the  operati<Hial  capability 
and  integrity  of  CCOS. 

ii.  Financial  Reports 

Participants  that  have  made  clearing 
hind  contributions  or  have  money  or 
securities  in  a  clearing  agency's  system 
should  receive  timely,  audited  annual 
financial  statements.  CCOS  meets  the 
requirements  regarding  financial 
reports,  and  the  distribution  of  financial 
statement? will  enable  CCOS's  Board  of 
Directors  and  participants  to  remain 
apprised  of  the  clearing  agency's 
financial  condition  and  the  adequacy 
and  accuracy  of  its  records.***  By  making 
the  financial  statements  available,  CCOS 
is  assisting  the  Commission  and  other 
appropriate  regulatory  agencies  in  the 
discharge  of  tlrair  regulatory 
responsibilities  by  facilitating  access  to 
important  information  that  is  necessary 
in  evaluating  the  safety  and  soundness 
of  clearing  agencies. 

h.  Fair  Representation 

Section  17A{b)(3){C)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  provide  for  fair  representation  of 
the  clearing  agency's  shareholders  or 
members  and  participants  in  the 
selection  of  the  clearing  agency's 
directors  and  adnunistration  of  the 
clearing  agency's  affairs.  This  section 
contemplates  that  users  of  a  clearing 
agency  have  a  significant  voice  in  the 
direction  of  the  affairs  of  the  clearing 
agency. 

CCOS  is  a  privately  owned  for  profit 
corporation  run  for  the  benefit  of  its  sole 
shareholder,  BOTCC.  Therefore,  the 
Board  of  Directors  of  CCOS  will  be 
selected  from  members  of  the  Board  of 
Governors  of  BOTCC,  and  the  officers  of 
CCOS  will  be  elected  by  the  Board  of 
Directors.  While  CCOS  participants  will 
have  the  opportunity  to  provide  input  to 


UMI 


'^For  a  detailed  description  of  the  Commission's 
policy  on  self-regulatory  organization  systems 
reviews,  refer  to  Securities  Exchange  Act  Release 
No.  291SS  (May  9,  1991),  56  FR  22490  (File  No.  S7- 
12-91)  (release  setting  forth  the  Commission's 
second  automation  review  policy  statement  ("ARP 

n-i). 

'"CCOS  Rule  214  states  that  within  60  days  after 
the  end  of  each  of  the  Corporation's  fiscal  years, 
CCOS  shall  deliver  to  each  participant 
unconsolidated  audited  financial  statements  for  the 
fiscal  year  then  ended  covered  by  a  report  prepared 
by  CCOS's  independent  public  accountants.  CCOS 
Rule  214  also  states  that  upon  request  by  any 
participant,  CCOS  shall  deliver  unconsolidated, 
unaudited  quarterly  financial  statements. 


the  CCOS  Board  through  the  CCOS 
Participant's  Advisory  Committee,  this 
committee  is  only  advisory  in  nature 
and  its  advice  or  rclcomHiendations  is 
not  binding  on  CCOS^^ 

The  Commission  believes  that  neither 
the  method  in  which  CCOS's  directors 
are  selected  nor  the  method  for 
participant  input  meets  the 
requirements  of  fair  representation 
under  Section  17A(b)(3KC)  of  the  Act 
but  that  the  request  for  an  exemption  is 
appropriate  in  this  context,  as  it  was  in 
the  ccmtext  of  Deka  Govenunent 
Options  Corp.  CCOS  expects  that  if  its 
clearing  volumes  grow,  it  will  fife  with 
the  Craiunission  for  full  registration  as 
a  cfearing  agency.  At  that  time,  the 
Commission  will  reevaluate  whether 
CCOS's  methods  for  assuring 
participants  representation  in  the 
selection  of  its  Board  of  Directore  and  in 
the  administration  of  its  affaire  is 
consistent  with  the  Act.  If  in  its 
reevaluation  the  Commission  believes 
that  because  of  changed  circumstances 
an  exemption  that  does  not  comport 
with  the  fair  representation  requirement 
is  no  longer  justified,  the  Commission 
will  modify  the  conditions  or  terminate 
CCOS's  clearing  agency  exemption." 

c.  Financial  Risk  Management 

Commenters  expressed  concern  about 
the  financial  resources  available  to 
CCOS  in  the  event  of  liquidity 
problems.  Because  CCOS  will  rely  on 
BOTCC  for  certain  liquidity  resources 
and  because  BOTCC's  capital  and  credit 
lines  are  committed  to  its  futures 
business,  commentere  expressed 
concern  that  a  shortfall  could  occur  if  a 
member  common  to  BOTCC  and  CCOS 
were  to  fail.  In  response,  BOTCC  has 
agreed  to  dedicate  sp>ecific  credit  and 
financial  resources  to  CCOS,  and  CCOS 
and  BOTCC  have  established  a 
framework  for  allocating  losses  between 
the  two  entities.  As  a  condition  to  its 
exemption,  CCOS  has  agreed  to  evaluate 


*■  As  provided  in  CCOS  Rule  501,  the 
Participant's  Advisory  Committee  will  be 
comprised  of  three  to  ten  participants  who  may 
advise  CCOS  on  matters  pertaining  to  the  operation 
of  CCOS.  The  purpose  of  the  Participant's  Advisory 
Committee  is  to  provide  representation  to 
participants  on  matters  which  are  of  concern  to 
them.  In  addition,  participants  will  have  prior 
notice  of  changes  to  rules  that  may  affect  their 
rights,  obligations,  or  clearing  requirements.  CCOS 
will  accept  comments  from  participants  with 
respec^  to  any  such  changes;  however,  the 
Participant's  Advisory  Committee  serves  only  in  an 
advisory  capacity  and  any  advice  or 
recommendation  of  the  Committee  is  not  binding 
on  CCOS. 

"Because  CCOS  is  being  granted  full  exemption 
from  registration  as  a  clearing  agency,  a  specific 
exemption  is  not  being  issued  with  regard  to  fair 
representation.  Rather,  the  exemption  from  these 
requirements  is  included  within  the  grant  of  a 
complete  exemption  from  registration  as  a  clearing 
agency. 


its  capital  and  liquidity  resources 

periodically,  and  BOTCC  has  agreed  to 

supplement,  in  consultation  with  the 

Commission  and  the  CFTC,  CCOS's 

liquid  resources  as  necessary  to  meet 

prudential  standards. 
In  addition  to  its  financial  resources. 

CCOS  has  facilities  to  identify  its 

potential  financial  exposure  from  its 

participants  and  to  collect  margin 

deposits  or  other  collateral  adequate  to 

address  that  exposure.  As  discussed 

above,  CCOS  in  conjunction  with 

BOTCC  will  calculate  margin 

requirements  and  collect  margin 

deposits  from  its  participants  for  open 

positions.  CCOS  will  obtain  information 

fiom  its  participants  regarding  their 

financial  condition  and  will  have  the 

authority  to  collect  additional  margin  or 

collateral  if  it  deems  it  appropriate. 

CCOS  and  BOTCC  also  will  cooperate  in 

sharing  risk  management  information,  to 

the  extent  possible,  with  securities  and 

futures  clearing  organizations  where 

CCOS  and  BOTCC  members  also  are 

members.  ,    ,. 

The  Commission  beheves  that 

entering  into  additional  information 

sharing  agreements  is  an  area  in  which 

CCOS  should  explore  in  order  to  help 

ensure  the  safety  and  soimdness  of  the 

clearance  and  settlement  system  and  to 

promote  financial  risk  management.  The 

Commission  recommends  that  CCOS 

become  a  part  of  the  information  sharing 

system  established  between  all  of  the 

commodities  clearing  houses.'^  in 

addition,  the  Commission  encourages 

CCOS  to  pursue  obtaining  membership 

in  the  Securities  Clearing  Group 

("SCG"),<^  The  Commission  believes 


"Since  1980,  the  Chicago  Mercantile  Exchange 
("CME")  and  BOTCC  have  been  sharing  original 
margin  and  pay/collect  information.  In  1987,  an 
information  sharing  agreement  was  executed 
between  all  U.S.  commodity  clearing  houses.  The 
Options  Clearing  Corporation  ("OCC")  became  a 
party  to  this  information  sharing  agreement  in  1993. 
Letter  from  Dennis  Dutterer,  Executive  Vice 
President  and  General  Counsel/Secretary,  BOTCC, 
to  Margaret  R.  Blake.  Attorney,  Division  of  Market 
Regulation,  Conmiission  (May  5, 1995).  Pursuant  to 
the  information  sharing  agreement,  each  commodity 
clearing  house  and  the  OCC  send  its  margin 
requirements  and  daily  cash  flow  information  to 
BOTCC  every  night.  The  following  morning, 
BOTCC  sends  the  information  bad:  to  the  clearing 
houses  so  they  can  compare  the  margin  account 
excesses,  deficits,  and  cash  flows. 

•^The  SCG  was  established  in  1989  as  a  result  of 
developments  surrounding  the  October  1987  Market 
Break  and  subsequent  studies  on  the  causes  of  the 
Market  BreaL  The  stated  purpose  of  the  SCG  is  to 
increase  cooperation  and  coordination  among 
securities  clearing  entities  and  to  facilitate  the 
sharing  of  certain  clearance  and  settlement 
information  regarding  surveillance  and  member  risk 
monitoring.  While  SCG  membership  is  limited  to 
registered  clearing  agencies,  the  Commission 
encourages  SCG  to  review  its  membership 
standards  and  consider  whether  certain  clearing 
agencies  with  conditional  registration  exemptions 
should  be  eligible  for  membership. 


that  CCOS's  membership  in  both  of 
these  information  sharing  systems 
should  permit  CCOS  and  odier  clearing 
organizations  to  be  more  aware  of 
common  member  risks  and  to 
implement  effective  crisis  management 
procedures  if  needed. 

The  Commission  believes  that  CCOS's 
rules  and  procedures  are  adequately 
designed  to  protect  CCOS  and  its 
participants  against  financial  losses 
associated  wiUi  its  services.  CCOS's 
financial  risk  management  initiatives, 
including  its  initial  capitalization,  its 
twice  daily  margin  collection,"  and  its 
committed  credit  facility,  are  aimed  at 
preventing  financial  loss  by  participants 
and  CCOS.*6  As  a  result,  the 
Commission  believes  that  CCOS's  rules 
and  procedures  and  the  methods  by 
which  CCOS  proposes  to  safeguard  the 
financial  security  of  its  clearing 
facilities  adequately  satisfies  the 
requirements  of  the  Act. 

d.  Participation  standards 

Section  17A(b)(3)(B)  of  the  Act 
enumerates  certain  categories  of  pereons 
that  a  clearing  agency's  rules  must 
authorize  as  potentially  eligible  for 
access  to  clearing  agency  membership 
and  services.  Section  17A(b)(4)(B)  of  the 
Act  contemplates  that  a  registered 
clearing  agency  have  financial 
responsibility,  operational  capability, 
experience,  and  competency  standards 
that  are  used  to  accept,  deny,  or 
condition  participation  of  any 
participant  or  any  category  of 
participants  enumerated  in  Section 
17A(b)(3)(B),  The  Commission  believes 
that  an  exempt  clearing  agency  should 
impose  the  same  standards.  In  addition, 
the  Act  recognizes  that  a  clearing  agency 
may  discriminate  among  persons  in  the 
admission  to  or  the  use  of  the  clearing 
agpncy  if  such  discrimination  is  based 
on  standards  of  financial  responsibility, 
operational  capability,  experience  and 
competence. 

CCOS  Rule  301  requires  each  member 
to  maintain  personnel  and  facilities 
adequate  to  ensure  the  expeditious  and 


•*  Supra  note  28.  The'Commission  believes  that 
the  method  by  which  CCOS  converts  goverimient 
securities  to  ftitures  equivalents  in  its  margin 
calculations  is  a  prudent  risk  management  measure. 

**As  discussed  above,  CCOS  will  begin 
operations  with  an  initial  capitalization  of  $2 
million  and  BOTCC's  commitment  to  provide 
additional  capital  as  necessary  to  cover  CCOS's 
continuing  costs  of  operations.  CCOS  will  calculate 
margin  requirements  at  least  twice  daily  and  will 
collect  margin  deficiencies  from  participants  on  T 
and  on  T+l  while  retaining  the  authority  to  collect 
additional  margin  at  any  time.  CCOS  will  establish 
a  committed  credit  facility  guaranteed  by  BOTCC. 
The  credit  facility  initially  will  be  $5  million  and 
will  be  increased  in  increments  of  S5  million  for 
each  $1  billion  increase  in  CCOS's  daily  average  net 
settlements  over  a  90  day  period. 


orderly  transaction  of  business  with 
CCOS  or  other  participants.  In  addition, 
CCOS  Rufe  302  requires  participants  in 
CCOS  to  meet  initial  and  continuing 
financial  and  operational  standards  as 
determined  by  the  CCOS  Board  of 
Directors  and  administered  by  CCOS 
management.*'  Participation  in  CCOS 
will  be  open  to  members  of  BOTCC  and 
members  of  the  CBOT  that  are  affiliated 
with  members  of  BOTCC.**  The  Board 
of  Directors  also  may  approve  access  by 
other  clearing  agencies  that  are 
regulated  by  the  Commission  or  are 
excepted  from  regulation  by  the 
Commission.*' 


''CCOS  will  monitor  each  participant's  financial 
condition  as  measured  by  its  financial  stability,  the 
level  and  quality  of  its  earnings,  and  other  generally 
accepted  measures  of  liquidity,  capital  adequacy, 
and  profitability. 

"BOTCC's  by-laws  require  BOTCC  members  to 
be  CBOT  members,  approved  by  the  CBOT  board 
of  directors  for  BOTCC  membership.  In  addition, 
the  BOTCC  board  of  directors  sets,  from  time  to 
time,  BOTCC  membership  requirements,  including, 
but  not  limited  to,  financial  and  operational 
requirements,  continuing  compliance  with  CBOT 
and  BOTCC  rules,  financial  and  other  reporting, 
and  such  other  factors  as  the  BOTCC  board  may 
consider  necessary  or  appropriate  in  assessing  an 
applicant's  suitability  for  [larticipation  in  BOTCC 
BOTCC  also  has  the  authority  to  require  additional 
capital  on  a  discretionary  basis  and  parental 
guarantees  on  member  proprietary  positions.  See, 
e.g..  BOTCC  By-Law  401. 

BOTOC's  minimum  financial  requirements  for 
BOTCC  corfKjrate  futures  commission  merchants 
("FCM")  include  the  greater  of  a  specified  amount 
of  capital  or  a  percentage  of  funds  required  to  be 
segregated  and  secured  pursuant  to  the 
Commodities  Exchange  Act.  7  U.S.C.  58 1.  «<  feq. 
(1988),  combined  with  non-customer  margin 
requirements  for  proprietary  trading.  Once 
admitted,  a  clearing  member  may  operate  below  the 
initial  minimum,  but  must  maintain  a  specific 
minimum  amount  of  capital  with  no  formal  action 
taken  (Level  I).  When  the  clearing  member's  initial 
minimum  falls  below  the  Level  I  minimum,  but 
remains  above  the  Level  n  minimum,  the  clearing 
member  is  subject  to  detailed  financial  analysis 
with  a  written  report  provided  to  senior 
management  reconnmending  no  action  or  a  change 
in  status  to  Level  ID.  At  Level  III  the  clearing 
member  must  maintain  a  minimum  amount  of 
capital  and  is  immediately  subject  to  125%  of 
normal  margin  requirements  and  provision  of  pro 
forma  weekly  capital  computations  for  one  month. 
If  the  capital  ratios  do  not  meet  Level  I  standards 
by  the  next  month,  the  clearing  member  will  be 
moved  to  Level  IV  status.  The  Risk  Management 
Committee  is  notified  when  the  firm  is  subject  to 
Level  m  requirements.  When  the  clearing  member 
falls  below  the  Level  HI  minimum  they  will  be 
immediately  subject  to  150%  of  normal  margin 
requirements.  A  formal  report  will  be  prepared  for 
the  Risk  Management  Committee  outlining  the 
problem  with  a  recommendation  for  appropriate 
action  which  may  include  a  further  increase  in 
margin  requirements,  restrictions  on  business 
activities  or  suspension  or  termination  of  clearing 
privileges.  Letter  from  Dennis  A.  Dutterer,  General 
Counsel,  BOTCC,  to  Margaret  R.  Blake,  Attorney, 
Division  of  Market  Regulation.  Commission  (May  1. 
1995). 

''Clearing  agencies  that  are  granted  access  to 
CCOS's  services  are  not  considered  participants  of 
CCOS  for  the  purposes  of  CCOS's  Rules  except  to 
the  extent  determined  by  the  Board  of  Directors. 

Continued 
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The  Commission  believes  that 
temporarily  exempting  (XOS  from 
Sections  17A(b)(3)(9)  and  17A(b)(4)(B) 
of  the  Act  is  appropriate.  CCOS  rules  do 
not  meet  the  requireknents  of  Section 
17A(b)(3)(B)  of  the  Act  with  regard  to 
participants  because  CCOS  rules  do  not 
.  provide  for  member$hip  by  all  of  the 
enumerated  categories  of  persons.  In 
addition.  CCOS  rules  do  not  specify 
applicant  and  member  financial 
standards  as  contemjplated  in  Section 
17A(b)(4)(B)  of  the  Act.^o  Financial  and 
operational  membership  standards 
de]>end  on  factors  that  CCOS  will 
develop  based  on  the  scope  of  CCOS's 
operations.  CCOS's  Board  of  Directors 
will  review  these  factors  from  time  to 
time  and  establish  niembership 
standards  based  on  tts  findings. 
Presently,  however,  the  participant 
standards  have  not  been  determined  as 
required  by  the  Act,  land  an  exemption 
from  partidpatiDn  requirements  is 
appropriate. 

C.  Comments  and  the  Commission's 
Responses  | 

1.  Fragmentation  of  the  Clearance  and 
Settlement  of  Goveriunent  Securities 

Some  commenter4  believe  that 
approval  of  CCOS's  exemption 
application  will  result  in  fragmentation 
of  the  clearance  and|settlement  of 
government  securities  and  will  preclude 
one  account  settlement.  These 
commenters  believe  allowing  CCOS  to 
settle  government  securities  trades  in  a 
manner  not  effectively  integrated  with 
the  existing  register^  clearing 
corporation  process  would  be 
deleterious  to  the  systemic  risk 
management  currently  provided  by 
GSCC  by  causing  lowered  overall 
netting  capability,  incomplete 
management  of  the  lisk  exposure 
presented  by  indivicfual  firms,  and 
impairment  of  crisis'management.  The 
commenters  argue  that  government 
securities  transactions  will  operate  in 
the  safest  and  most  efficient  manner  if 
participants  have  all  of  their 
government  securities  trades  netted, 
margined,  and  settled  through  one 
central  facility  ("on^  account 
settlement").'' 

Following  Commission  approval  of  its  application 
and  upon  receipt  of  a  bona  fidi  request  Cor  access, 
CCOS  will  prepare  and  submit  to  the  Commission 
for  review,  rules  providiD|  broader  access  to  CCOS 
services  for  persons  other  than  those  currently 
envisioned  by  the  CCOS  Rules,  consistent  with  the 
requirements  of  Section  17A  of  the  Act. 

^CCOS  Rule  302  and  Rule  309  anticipate  the 
determination  of  participant  financial  standards  by 
the  Board  of  Directors.  At  this  time,  however,  the 
standards  remain  undefined. 

'"  One-account  settlement  enables  a  market 
participant  to  settle  all  of  its  trades  through  one 
clearing  agency  regardlessiof  the  location  of  the 


Although  commenters  fear 
fragmentation  in  the  clearance  and 
settlement  of  government  securities,  the 
clearance  and  settlement  of  government 
securities  transactions  already  is  subject 
to  diverse  clearing  arrangements.  While 
GSCC  is  the  only  registered  clearing 
agency  providing  clearance  and 
settlement  services  in  the  government 
securities  market,  it  is  not  the  sole 
government  seciirities  clearing  facility. 
Banks  currently  clear  and  settle 
substantial  amounts  of  government 
securities  transfers  among  themselves 
through  the  Federal  Reserve  System's 
book-entry  wire  system  without  any 
involvement  by  GiSCC.  Furthermore, 
BOTCC  provides  clearance  and 
settlement  services  for  futures  and 
options  on  government  securities 
including  the  physical  delivery  of 
government  securities  to  satisfy  futures 
delivery  obligations. 

Section  17Afa)(2)  of  the  Act  directs 
the  Commission,  having  due  regard  for 
the  maintenance  of  fair  competition 
among  clearing  agencies,  to  facilitate  the 
establishment  of  linked  or  coordinated 
facilities  for  clearance  and  settlement  of 
transactions  in  securities,  seciuities 
options,  contracts  of  sale  for  futiire 
delivery  and  options  thereon,  and 
commodity  options.^  Moreover,  the 
requirement  in  Section  17A(b)(3)(B)(ii) 
that  clearing  agencies  admit  other 
clearing  agencies  as  participants  appears 
to  indicate  that  Congress,  and  the 
Commission  which  worked  with 
Congress  in  developing  the  1975 
Amendments,'^  contemplated  a  national 
system  for  the  clearance  and  settlement 
of  securities  transactions  in  which  there 
could  be  multiple  clearing  agencies 
serving  a  securities  market. 

Where  more  than  one  clearing  agency 
for  a  market  exists,  the  Commission 
believes  that  the  linking  of  these 
clearing  agencies,  such  as  the 
envisioned  linkage  of  CCOS,  BOTCC, 
and  GSCC,  promotes  competition  and 
innovation  while  still  allowing  for  one- 
account  settlement.  The  Commission 
believes  that  one-account  settlement  can 
be  achieved  in  a  multiple-clearing 
agency  environment  through  the  use  of 
interclearing  agency  links  and 
interfaces.'* 


other  parties  to  the  trades  and  regardless  of  the 
markets  in  which  the  trades  were  executed. 

'^  Standards  Release,  supra  note  53. 

'^Securities  Acts  Amendments  of  1975,  Pub.  L. 
No.  94-29  §  1 7A(a),  89  SUf .  97. 

"In  the  Commission  release  addressing 
conditions  for  the  National  Securities  Clearing 
Corporation's  ("NSCC")  approval  as  a  clearing 
agency,  the  Commission  stated  that  "even  though 
a  broker-dealer  would  be  able  to  achieve  one 
account  processing  through  any  one  of  the  clearing 
corporation  components  of  the  National  System,  a 
broker-dealer  would  be  able  to  use  more  than  one 


The  approach  to  one-account 
processing  for  the  clearance  and 
settlement  of  government  securities 
transactions  advocated  by  GSCC,  where 
one  clearing  agency  compares,  nets,  and 
settles  all  trades  in  government 
securities,  is  not  the  approach  taken  by 
the  Commission  when  establishing  the 
National  System  for  clearance  and 
settlement.  The  Commission  believes 
that  rather  than  mandate  centralized 
clearance  and  settlement  in  the 
govenmient  securities  market,  it  should 
encourage  the  coordination  of  any 
competing  systems  through 
economically  efficient  linkages  that 
ultimately  will  foster  both  competition 
and  investor  confidence.  For  these 
reasons,  the  Commission,  as  a  part  of  its 
granting  CCOS  an  exemption  from 
clearing  agency  registration,  is  urging 
CCOS,  BOTCC,  and  GSCC  to  develop 
settlement  interface  and  cross-margining 
programs." 

2.  Illusory  Regulatory  Oversight 

As  stated  above,  BOTCC  will  be  the 
sole  shareholder  and  will  act  as  the 
facilities  manager  for  the  CCOS 
operations.  Because  of  the  relationship 
between  CCOS  and  BOTCC,  some 
commenters  expressed  concern  that  the 
Commission  would  be  imable  to  oversee 
appropriately  the  operations  of  CCOS. 
Furthermore,  these  commenters  stated 
that  the  Commission's  regulatory 
authority  over  CCOS  would  be  illusory 
because  CCOS  would  be  controlled  and 
operated  by  BOTCC.  These  commenters 
stated  that  CCOS  is  merely  a  shell  for 
BOTCC  and  that  approval  of  CCOS's 
application  will  allow  BOTCC  to 
provide  clearance  and  settlement 
services  for  government  securities. 
Finally,  several  commenters  noted  their 
concern  with  and  objection  to  CCOS 
performing  the  services  of  a  registered 
clearing  agency  without  the  federal 
oversight  imposed  upoti  all  other 
registered  clearing  agencies.  These 
commenters  argued  that  for  the  safety 
and  soundness  of  the  national  clearance 
and  settlement  system,  CCOS  should  be 
subject  to  the  same  standards  and 
requirements  as  all  other  registered 
clearing  agencies. 

Under  the  proposal,  CCOS  will  share 
office  space  and  staff  with  BOTCC,  and 
BOTCC  will  perform  all  margin 
calculations  and  collection  and  payment 
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clearing  corporation  if  the  broker-dealer  chose  to  do 
so."  Later  in  that  same  release  the  Commission 
stated,  "The  development  and  expansion  of 
interfaces  during  the  past  year,  particularly  the 
establishment  of  regional  interfaces  for  the 
processing  of  over-the-counter  transactions,  has 
made  one-account  processing  almost  universally 
available."  Securitiae  Exchange  Act  Release  Na 
12954  (November  3, 1976),  41  FR  49722. 
'^  Supra  note  4S. 


functions  for  CCOS.  Sharing  office  space 
and  staff  among  clearing  agencies  and 
contracting  out  certain  clearing  agency 
functions  is  not  unusual.'* 

The  standards  established  for 
registration  of  a  clearing  agency  that 
hires  a  facility  manager  to  perform  data 
or  other  processing  functions  requires 
the  clearing  agency  to  maintain 
appropriate  procedures  to  insure  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions." 
The  clearing  agency  also  should  assure 
itself  that  the  facilities  manager 
complies  with  all  of  the  appropriate 
safeguards  set  forth  in  the  Standards 
Release.  The  Standards  Release  also 
requires  any  such  clearing  agency  to 
assure  itself  that  its  facility  manager  will 
cooperate  fully  with  clearing  agency 
auditors.  Commission  examiners, 
independent  public  accoimtants,  and 
any  other  appropriate  regulatory  agency 
to  the  same  extent  as  a  clearing  agency 
which  conducts  its  own  processing 
functions. 

The  Commission's  experience  with 
facilities  management  arrangements  is 
that  the  Commission  can  carry  out  its 
clearing  agency  oversight 
responsibilities  through  its  jurisdiction 
over  the  clearing  agencies.  Facilities 
managers  cannot,  for  example, 
unilaterally  make  systems  changes  that 
would  alter  the  rules  of  the  clearing 
agency  or  the  rights  and  obligations  of 
clearing  agency  participants  without 
having  those  changes  filed  by  the 
clearing  agency  with  the  Commission.'* 
To  the  extent  that  the  Commission 
needs  access  to  a  facilities  manager's 
premises  or  personnel,  the  Commission 
expects  and  has  found  clearing  agencies 
and  their  facilities  managers  to  be 
cooperative  with  Commission  staff." 

Regarding  commenters'  concerns 
about  the  need  for  uniform  federal 
oversight,  in  granting  its  application  for 


'•^In  1988,  GSCC  began  operations  with  a 
facilities  management  agreement  with  NSCC 
whereby  NSCC  provides  GSCC  with  the  necessary 
administrative  and  technical  services.  GSCC 
continues  to  share  staSand  office  space  with  its 
affiliates,  NSCC  and  International  Securities 
Clearing  Corporation.  In  fact,  NSCC  and  GSCC  do 
not  operate  their  own  clearance  and  settlement 
systenu:  instead,  they  contract  that  function  out  to 
the  Securities  Industry  Automation  Corporation. 

"  Standards  Release,  supra  note  53. 

'"'As  discussed  below,  because  CCOS  will  operate 
under  an  exemption  from  registration  as  a  clearing 
agency,  it  will  not  file  rule  changes  under  the 
Section  19(b)  process.  Rather.  CCOS  will  have  to 
file  amendments  to  its  Form  CA-1  exemption 
application  and  request  modification  of  its 
exemptive  order  to  change  its  rules  or  procedures. 

■"The  Commission  generally  has  not  required 
that  bcilities  management  contracts  specifically 
girant  the  Commission  unlimited  access  to  a 
facilities  manager's  premises.  If  in  the  future  the 
Commission  perceives  a  need  for  express  authority 
for  such  access,  it  will  revisit  the  issue  at  that  time. 


exemption  the  Commission  is  requiring 
CCOS  to  meet  basically  the  same 
standards  as  those  registered  clearing 
agencies  must  meet,  and  believes  that 
CCOS  has  set  forth  a  plan  to  enable  it 
to  meet  those  standaids.^  COOS 
recognizes  that  it  must  comply  with  the 
regulatory  standards  governing  the 
operations  of  clearing  agencies  in  a 
manner  consistent  with  its  operational 
structure  and  with  the  specific  services 
it  will  offer.  CCOS  has  represented  that 
it  intends  to  comply  fully  with  all 
relevant  regulatory  requirements 
applicable  to  other  clearing  agencies.*' 

3.  Fair  Competition 

Some  commenters  believe  that  the 
approval  of  CCOS's  application  will  not 
promote  fair  competition  among 
clearing  agencies  as  contemplated  by 
Section  17A  of  the  Act  because  CCOS 
will  have  exclusive  access  to  cross- 
margining  with  BOTCC  with  respect  to 
government  securities.  The  Commission 
recognizes  that  to  promote  competition 
among  clearing  agencies,  the  benefits  of 
CCOS's  operations  (e.g.,  greater  access 
to  the  government  securities  market  by 
persons  other  than  primary  dealers,  the 
development  of  improved  systems 
capabilities  and  new  services,  and 
perhaps  lower  prices  to  participants) 
must  not  "impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes"  of  the  federal  securities 
laws.*^ 

Since  approval  of  the  first  cross- 
margining  program  in  1988,"'  the 
Commission  repeatedly  has  found  that 
cross-margining  programs  are  consistent 
with  clearing  agency  responsibilities 
under  Section  17A  of  the  Act.  As  the 
Commission  has  previously  noted, 
cross-margining  programs,  among  other 
things,  tend  to  enhance  clearing  member 
and  systemic  liquidity  both  in  times  of 
normal  trading  and  in  times  of  stress.** 
Under  routine  trading,  clearing 


"Old. 

"  Letters  from  John  C.  Hiatt.  President  and  Chief 
Executive  Officer,  BOTCC.  to  Jonathan  G.  Katz. 
Secretary,  Commission  (May  23  and  June  22, 1994). 

«215  U.S.C.  78q-l(b)(3)n)  (1988). 

■^Securities  Exchange  Act  Release  No.  26153 
(October  3, 1988).  53  FR  39567  (approving 
nonproprietary  cross-margining  program  between 
OCC  and  ICC). 

**E.g.,  Securities  Exchange  Act  Release  Nos. 
30413  (February  26,  1992),  57  FR  7830  (order 
approving  OCC/Kansas  City  Board  of  Trade 
Clearing  Corporation  cross-margining  program  for 
proprietary  positions):  29991  (Novembfer  26.  1991). 
56  FR  61458  (order  approving  expansion  of  OCC/ 
CME  cross-margining  program  to  include  positions 
held  for  market  professionals):  29888  (October  31, 
1991),  56  FR  56680  (order  approving  OCC/BOTCC 
cross-margining  program  for  proprietary  positions): 
27296  (September  26. 1989).  54  FR  41195  (order 
approving  OCC/CME  cross-margining  program  for 
proprietary  positions). 


members  that  participate  in  cross- 
margining  programs  have  lower  margin 
requirements  which  help  clearing 
members  manage  their  cash  flows  by 
increasing  available  cash  to  be  used  for 
other  purposes.  In  times  of  market  stress 
and  high  volatility,  lower  margin 
requirements  could  prove  crucial  in 
maintaining  the  liquidity  of  clearing 
members  and  thus  could  enhance 
liquidity  in  the  market  as  a  whole.  By 
enhancing  market  liquidity,  cross- 
margining  arrangements  remove 
impediments  to  and  help  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions."' 

Because  CCOS  and  BOTCC  have 
proposed  a  cross-margining  plan 
between  themselves,  the  Commission 
has  encouraged  CCOS,  BOTCC,  and 
GSCC  to  create  and  implement  a  cross- 
margin  arrangement  so  that  fair 
competition  in  the  clearing  of 
government  securities  will  exist.  The 
Commission  believes  that  competition 
among  clearing  agencies  should  not  be 
based  on  margin  levels  but  should  be 
based  on  technology,  services,  or 
product  types  offered  by  the  competing 
clearing  agencies.  Therefore,  the 
Commission  views  the  implementation 
of  a  cross-margining  arrangement  among 
CCOS,  BOTCC,  and  GSCC  as  vital  to  the 
satisfaction  of  the  statutory  goals  of 
Section  17A  of  the  Act.  Towards  this 
end,  CCOS,  BOTCC,  and  GSCC  have 
entered  into  negotiations  regarding 
cross-margining  and  linkage  agreement;. 
However,  because  such  an  agreement 
has  not  yet  been  finalized,  the 
Commission  believes  it  is  appropriate  to 
allow  CCOS  to  begin  operations  with 
certain  limits  in  place  prior  to  the 
implementation  of  cross-margining  and 
linkage  agreements."" 

D.  Conditions 

This  Order  exempts  CCOS  from 
registration  as  a  clearing  agency  under 
Section  17A  of  the  Act  subject  to  certain 
conditions  which  the  Commission 
believes  are  appropriate  for  an  entity 
operating  under  an  exemptive 
framework.  As  explained  in  detail 
below,  these  conditions  include: 


"*  Shortly  after  the  1987  market  break,  then 
Treasury  Secretary  Nicholas  F.  Brady  referred  to  the 
clearance  and  settlement  system  as  the  weakest  link 
in  the  nation's  financial  system  and  noted  that 
improvements  to  the  clearance  and  settlement 
system,  such  as  those  provided  by  cross-margining 
arrangements,  would  "help  ensure  that  a  securities 
market  failure  does  not  become  a  credit  market 
failure."  The  Market  Reform  Act  of  1989:  Joint 
Hearings  on  S.  648  before  the  SutKomm.  on 
Securities  and  the  Senate  Conun.  on  Banking, 
Housing  and  Urban  Affairs.  101st  Cong..  1st  Sess. 
225  (Oct.  26, 1989)  (statement  of  Nicholas  F.  Brady, 
Secretary  of  the  Treasury). 

"Supra  note  45. 
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1.  Establishment  of  acceptable  linkage  and 
cross-margining  agrecBaents  between  (XOS, 
BOTCC,  and  GSC3C; 

2.  The  Commission's  access  to  CCOS  and 
related  BOTCX]  facilities  and  records  in  order 
to  inspect  CCOS's  optrations  and  to  insure 
OCXtS's  compliance  \vith  the  federal 
securities  laws  and  this  Order; 

3.  The  requirement  that  all  proposed 
material  changes  to  (XX)S's  rules,  operations, 
and  systems  be  submitted  as  proposed 
amendments  to  its  Form  CA-1; 

4.  The  requirement  that  CCOS  notify  the 
Ckimmission  of  participant  defeults; 

5.  The  establishmeot  of  sound  automation 
review  programs  including  system  change 
notification  procedures  and  system  outage 
notification  procedures;  and 

6.  Until  the  establishment  of  acceptable 
linkage  and  cross-m^^ing  agreements 
between  CCOS.  BOTgC,  and  GSCC.  the 
requirement  that  CCQS  limit  its  activity  to  no 
more  than  $3  billion  aet  daily  settlement  for 
government  securities  and  $12  billion  for 
dollar  rolls. 


1.  Linkage  and  Cro^s-Margining 

Throughout  this  Order,  the 
Commission  has  emphasized  the 
importance  of  linkage  and  cross- 
margining  agreements  between  CCOS, 
BOTCC,  and  GSCC.  While  the 
Commission  recognizes  that  such 
agreements  will  entail  substantial 
negotiations  among  the  parties,  the 
Commission  also  recognizes  the 
importance  of  allowing  CCOS  to  begin 
operations  without  further  delay."' 
Therefore,  the  Commission  is  approving 
CCOS's  application  for  exemption  and 
will  allow  CCOS  to  commence  operating 
with  a  volvune  cap  of  $3  billion  net 
daily  settlement  for  government 
securities  and  $12  billion  for  dollar 
rolls."  During  CCOS's  initial  period  of 
operation,  the  Commission  anticipates 
that  CCOS,  BOTCC,  and  GSCC  will 
finalize  linkage  and  cross-margining 
agreements  pursuant  to  the 
Commission's  recommendations  at 
which  time  CCOS  will  be  permitted  to 
proceed  to  its  exemptive  limits  of  $6 
billion  and  $24  bilI|on."B  Either  upon 


"A»  noted,  a  ioint  uttf  committee  established  by 
the  Boards  of  Directors  of  GSCC.  BCrTCC,  and  CCOS 
will  provide  to  the  respective  Boards  within  three 
months  of  formation  of  tie  committee  a  report  of 
its  analysis  and  propose4  resolutions  to  the 
outstanding  linkage  and  cross-margining  issues. 
The  Commission  expects  prompt  action  with  regard 
to  the  establishment  of  linkage  and  cross-margining 
bdhties,  and  if  necessary,  the  Commission  will  use 
its  authority  under  the  Act  to  direct  that  such 
facilities  be  established.  Bupra  notes  45-46  and 
accompanying  text. 

"These  amounts  are  )«lf  of  the  maximum  daily 
net  settlement  amounts  agreed  to  by  CCOS  and  the 
Division,  as  discussed  in  note  35.  The  Commission 
believes  these  limits  are  large  enough  to  allow 
CCOS  to  begin  effective  operations  while  it  works 
with  GSCC  to  develop  linkage  and  cross-margining 
facilities  to  advance  effident  clearance  and 
settlement. 

**  These  are  the  maxinium  average  daily  net 
settlements  agreed  to  by  CCOS  and  the  Division 


CCOS's  request  or  by  its  own  initiative, 
the  Commission  may  review  whether 
the  current  volume  limitations  should 
be  modified  or  removed.  Such  review 
may  be  conducted  even  if  the  linkage 
and  cross-margining  agreements  among 
CCOS,  BOTCC,  and  GSCC  have  not  been 
finalized. 

2.  Inspection 

As  noted  above,  pursuant  to  this 
Order  the  Commission  has  the  authority 
to  inspect  at  any  time  the  operations  of 
CCOS  in  order  to  insure  its  compliance 
with  its  obligations  to  safeguard 
securities  and  funds  and  to  provide 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.  As 
facilities  manager  for  CCOS,  BOTCC's 
facilities  and  operations  as  they  pertain 
to  CCOS  are  also  subject  to  inspection 
by  the  Commission  in  order  that  the 
Conmiission  may  assure  itself  that 
BOTCC's  operations  with  regard  to 
CCOS  are  in  compliance  witSi  the  safety 
and  soimdness  requirements  set  forth  in 
the  Act.  The  Conunission  expects  to 
coordinate  any  inspections  of  BOTCC 
with  the  CFTC. 

3.  Rule  Changes 

Under  Section  19(b)(1)  of  the  Act,«>  a 
registered  clearing  agency  as  a  self- 
regulatory  organization  must  file 
proposed  rule  changes  with  the 
Commission  for  approval.  The 
Commission  uses  the  rule  filing  process 
as  a  method  to  monitor  and  regulate  the 
operations  of  clearing  agencies.  Because 
CCOS  is  not  a  registered  clearing 
agency,  amendments  to  its  rules  need 
not  be  made  through  use  of  the  Section 
19(b)  process.  As  a  condition  to  this 
Order,  however,  should  CCOS  desire  to 
amend  its  rules,  it  must  submit 
proposed  amendments  to  its  Form  CA- 
1  for  Commission  review.^i  The 
Commission  believes  that  this  method 
of  notifying  the  Commission  of 
proposed  changes  at  CCOS  will  allow 
the  Commission  to  conduct  a  thorough 
examination  of  each  proposed  change 
and  its  potential  effects  on  CCOS  and 
the  clearance  and  settlement  of 
government  seairities.  Submission  by 
CCOS  of  a  proposed  amendment  to  its 
Form  CA-1  each  time  it  proposes  to 
make  a  change  in  its  rules,  operations. 


during  the  exemptive  period.  In  addition,  limits  on 
CCOS's  clearing  capacity  must  be  considered  in 
light  of  the  limits  to  be  placed  on  CBB  as  a 
government  securities  broker.  CCOS  will  be  limited 
to  clearing  $6  billion  in  net  daily  cash  securities 
and  S24  billion  in  dollar  rolls  on  an  average  basis 
over  a  ninety-day  period.  Supra  note  35. 

>"  15  U.S.C  §  788(b)(1)  (1988). 

"  CCOS  will  be  required  to  amend  its  CA-1 
application  for  any  proposed  changes  to  its  stated 
policies,  practices,  or  interpretations  as  that  phrase 
is  defined  in  Rule  19b-4  (17  CFR  240.l9b-4). 


or  systems  is  an  appropriate  method  by 
which  the  Commission  can  exercise  its 
regulatory  resf>onsibilities  with  regard 
to  CCOS. 

4.  Notice  of  De&ults 

CCOS  will  be  required  to  notify  the 
Commission  of  any  defaults  by 
participants  so  that  the  Commission  can 
monitor  the  situation  and  determine  if 
all  appropriate  methods  of  recovery  are 
being  utilized.  Failure  by  a  participant 
or  user  could  create  or  exacerbate 
systemic  risks.  Prompt  notification 
should  help  facilitate  cooperation  and 
coordination  among  regulators  and 
market  participants. 

5.  Automation  Review 

CCOS  also  will  be  required  to 
establish  a  sound  automation  review 
program  based  upon  the  Commission's 
second  automation  review  policy 
statement  ("ARP  II").92  The  automation 
review  program  should  include 
appropriate  planning  processes  (i.e.,' 
contingency  planning  and  sectirity 
assessment),  independent  reviews  by 
CCOS  of  its  systems,  notification  to  the 
Commission  of  significant  systems 
changes,  and  procedures  for  timely 
notification  of  significant  system 
outages.  The  Commission  believes  the 
automation  review  program  is  essential 
for  the  safety  and  soimdness  of  CCOS's 
operations  and  the  national  market 
system  because  it  will  require,  among 
other  things,  CCOS  to  evaluate  regularly 
its  processes  related  to  the  capacity  and 
vulnerabilities  of  its  automated  systems. 

6.  Limits  on  Activity 

The  Commission  believes  that  imtil 
acceptable  linkage  and  cross-margining 
plans  are  in  place,  CCOS's  clearing 
activity  should  be  limited  to  one  half  of 
the  maximum  daily  net  settlement 
amoimts  agreed  to  by  CCOS  and  the 
Division.  These  limit  amoimts  are  no 
more  than  $3  billion  in  net  daily 
settlement  for  government  securities, 
and  $12  billion  for  dollar  rolls.  Once  the 
linkage  and  cross-margining  plans  are  in 
place,  CCOS's  activity  may  prtxieed  to 
the  full  amounts  agreed  to  in  this  Order. 

The  Commission  reserves  the  right  to 
modify  by  order  the  terms,  scope,  or 
conditions  of  CCOS's  exemption  fit>m 
registration  as  a  clearing  agency, 
including  such  terms,  scope,  or 
condition  that  the  Commission  may 
issue  in  the  future  regarding 
amendments  to  CCOS's  Form  CA-1,  if 
the  Commission  determines  that  such 
modification  is  appropriate  for  the 


UMI 


^2  Securities  Exchange  Act  Release  Nos.  2744S 
(November  16.  1989)  [54  FR  48704)  ("ARP  I"),  and 
29185  (May  9. 1991)  (56  FR  22489],  ("ARP  n"). 


protection  of  investors  or  in  the  public 
interest.  Furthermore,  the  Commission 
reserves  the  right  to  suspend  or  revoke 
this  exemption  or  to  censure  or  impose 
limitations  upon  the  activities, 
functions,  and  operations  of  CCOS  if  the 
Commission  finds  that  CCOS  has 
violated  or  is  unable  to  comply  with  any 
of  the  provisions  set  forth  in  this  Order 
or  in  its  own  rules  or  that  CCOS  has 
failed  without  reasonable  justification  to 
enforce  compliance  with  any  provision 
of  its  own  rules  by  one  of  its 
participants. 

IV.  Conclusion 

The  Commission  finds  that  CCOS's 
application  for  exemption  from 
registration  as  a  clearing  agency  meets 
the  standards  and  requirements  deemed 
appropriate  for  such  an  exemption 
including  those  standards  set  forth 
under  Section  17A  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(a)(1)  of  the  Act,  that  the 
application  for  exemption  from 
registration  as  a  clearing  agency  filed  by 
the  Clearing  Corporation  for  Options 
and  Securities  (File  No.  600-27)  be,  and 
hereby  is,  approved  subject  to  the 
conditions  listed  in  this  Order. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-30660  Filed  12-15-95;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  hi  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  February  16, 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 
JacqueUne  White,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  S.  W..  Suite  5000,  Washington, 
D.  C.  20416.  Phone  Number:-202-205- 
6629.  Copies  of  these  collections  can 
also  be  obtained. 
SUPPLEMENTARY  INFORMATION: 
Title:  Office  of  Women's  Business 

Ownership  Year  End  Follow  Up 

Survey 
Type  of  Request:  New  hiformation 

Collection 


Description  of  Respondents:  Women- 
owned  businesses 
Annual  Responses:  2.750 
Annual  Burden:  825 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Harriet  Fredraan,  Small  Business 
Administration,  Women's  Business 
Ownership,  409  3rd  Street,  S.  W.,  Suite 
6200,  Washington,  D.  C.  20416.  Phone 
No.  202-205-6673.  Send  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  accuracy  of  burden  estimate,  in 
addition  to  ways  to  minimize  this 
estimate,  and  ways  to  enhance  the 
quality. 

Dated:  December  13, 1995. 

Jacqueline  White, 

Acting  Chief,  Administrative  Information 
Branch. 

[FR  Doc.  95-30679  Filed  12-15-95;  8:45  amj 
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Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  bi  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  February  16, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  Suite  5000,  Washington,  DC 
20416.  Phone  Number:  202-205-6629. 
Copies  of  these  collections  can  also  be 
obtained. 

SUPPLEMENTARY  INFORMATION: 

Title:  Prime  Contracts  Program 
Quarterly  Report. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Description  of  Respondents: 
Procurement  C^enter  Representatives. 

Annual  Responses:  1,340. 

Annual  Burden:  670. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Susan  Monge,  Small  Business 
Administration,  Office  of  Government 
Contracting,  409  3rd  Street,  SW., 
Washington,  DC  20416.  Phone  No.:  202- 
205-6471. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 


function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 
lacqueiine  White, 

Acting  Chief,  Administrative  Information 
Branch. 

[FR  Doc.  95-30680  Filed  12-15-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoastQuard 
[CQD95-0aq 

Review  of  Icebreaking  Program  for  the 
East  Coast  of  the  United  States 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  The  Coast  Guard  is  reviewing 
its  domestic  icebreaking  mission  along 
the  east  coast  of  the  United  States  from 
Maine  to  Virginia.  Consistent  with  the 
President's  effort  to  reinvest 
government,  this  review  is  necessary  to 
assess  the  effectiveness  of  the  present 
program,  the  impacts  resulting  from 
changes  in  the  Coast  Guard's 
icebreaking  fleet,  and  the  needs  of  the 
future.  The  Coast  Guard  is  requesting 
comments  and  data  to  assist  in  this 
review. 

DATES:  Comments  must  be  received  on 
or  before  February  16, 1996. 
ADDRESSES:  Written  comments  may  be 
mailed  to  the  Chief,  Ice  Operations 
Division,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  S.W., 
Washington,  DC  20593-0001,  or  may  be 
delivered  to  room  1202A  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1450. 

FOR  FURTHER  INFORMATtON  CONTACT: 
LCDR  Robert  Garrett,  Icebreaker 
Facilities  Branch,  Ice  Operations 
Division,  Office  of  Navigation  Safiety 
and  Waterway  Services  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Telephone  (202)  267-1460,  telefax  (202) 
267-4425. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
review  by  submitting  written  views  and 
data  on  icebreaking  operations  on  the 
east  coast  of  the  United  States.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
docket  (CGD  95-084),  identify  the 
aspect  of  icebreaking  operations  on 
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which  comments  are  lubmitted,  and 
state  the  expected  impacts  on  ciurent 
icebreaking  operation^  and  the  reasons 
for  those  impacts.  Pereons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelop^. 

Background  I 

Under  Executive  O^er  No.  7521  of 
December  21, 1936,  the  Coast  Guard  has 
assisted  as  practicable  in  keeping  the 
channels  and  harbors  along  the 
northeast  and  mid-Atlantic  coast  of  the 
United  States  open  toi  shipping  during 
the  winter  and  in  preventing  flooding 
from  ice  jams.  In  doii^  so,  the  Coast 
Guard  has  attempted  ^o  meet  the 
reasonable  demands  of  commerce  and  to 
support  other  agenciee  in  their 
icebreaking  efforts. 

To  accomplish  this  mission,  the  Coast 
Guard  maintains  a  flebt  of  icebreaking 
tugs.-ice-capable  buoy  tenders,  and  ice- 
reinforced  boats.  This  fleet  has 
undergone  substantial  changes  since  the 
1960's.  Replacement  Otters  and  boats 
generally  have  been  larger  and  more 
capable  of  meeting  the  changing 
requirements  of  their  primary  mission 
areas.  However,  they  are  fewer  in 
ntmiber  and  may  not  have  all  of  the 
icebreaking  capabilities  of  the  vessels 
they  repla^d.  For  example,  the  physical 
size  of  the  larger  cuttars  and  boats  may 
restrict  their  ability  tb  operate  in  the 
upper  reaches  of  rivets  where  ice  jams 
typically  form. 

On  occasion,  privatje  interests  have 
operated  or  hired  conbnerdal  tugs  for 
icebreaking  services.  (Coast  Guard 
policy  prohibits  if  from  competing  with 
commercial  icebreaking  concerns.] 
However,  commercial  concerns 
apparently  have  not  been  able  to  meet 
worst-year  ice  condit 


itlons. 


The  Review 

Consistent  with  th^  President's  effort 
to  reinvent  government,  the  Coast  Guard 
is  now  reviewing  its  East  Coast 
icebreaking  program  ^  assess  its 
effectiveness,  to  identify  the  impacts 
resulting  from  changes  in  the  Coast 
Guard's  icebreaking  fleet,  and  to 
determine  the  program's  needs  for  the 
future.  The  Coast  Gu^rd  is  i>articularly 
interested  in  receiving  comments  and 
data  on  the  followin^subjects: 

1.  The  Coast  Guardvs  present  ability  to 
satisfy  the  reasonablei  demands  of 
commerce  for  icebreatung  along  the  East 
Coast.  I 

2.  The  continuing  iteed  for  the  Coast 
Guard  to  maintain  icebreaking 
capabilities  along  the  East  Coast. 

3.  The  impact  and  alternatives 
available  should  the  Coast  Guard  no 
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longer  provide  icebreaking  services 
along  the  East  Coast. 

4.  Private  industry's  ability  to  provide 
icebreaking  services. 

5.  The  need,  if  any,  to  replace  the 
Coast  Guard's  65  foot  icebreaking  tugs 
and  the  capabilities  required  of  the 
replacement  vessels  to  minimize  costs 
while  maintaining  necessary  support. 

This  list  of  subjects  is  not  intended  to 
suggest  that  the  Coast  Guard's  role  or 
level  of  service  should  or  will  change. 
It  is  intended  to  assist  the  Coast  Guard 
in  evaluating  the  costs  and  benefits  of 
its  present  icebreaking  program  and  its 
needs  for  the  future. 

Dated:  December  12, 1995. 
J.  A.  Creech, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 

Office  of  Navigation  Safety  and  Waterway 

Services. 

(FR  Doc.  95-30678  Filed  12-15-95;  8:45  am) 
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National  Highway  Trafflc  Safety 
Administration 

Announcing  the  Thirteenth  iMeeting  of 
the  Motor  Vehicle  Safety  Research 
Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  IX3T. 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  announces  the 
thirteenth  meeting  of  the  Motor  Vehicle 
Safety  Research  Advisory  Conunittee 
(MVSRAC).  The  Committee  was 
established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  to  obtain  independent 
advice  on  motor  vehicle  safety  research. 
Discussions  at  this  meeting  will  include 
NHTSA's  research  programs,  including 
critical  injury  control  issues  facing  the 
agency. 

DATE  AND  HME:  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.,  on 
Wednesday,  January  17, 1996,  and 
conclude  at  1:00  p.m.,  on  Thursday, 
January  18, 1996. 

ADDRESSES:  The  meeting  will  be  held  in 
Rooms  6244-48  of  the  U.S.  Department 
of  Transportation  Building,  which  is 
located  at  400  Seventh  Street,  S.W., 
Washington,  DC. 

SUPPLEMENTARY  INFORMATKM:  In  May 
1987,  the  Motor  Vehicle  Safety  Res^rch 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  motor  vehicle  safety  research.  The 
MVSRAC  will  provide  information, 
advice  and  recommendations  to  NHTSA 
on  matters  relating  to  motor  vehicle 
safety  research,  and  provide  a  forum  for 


the  development,  consideration  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

The  meeting  is  open  to  the  public,  but 
attendance  may  be  limited  due  to  space 
availability.  Participation  by  the  public 
will  be  determined  by  the  Committee 
Chairperson. 

A  public  reference  file  (Number  88- 
01)  has  been  established  to  contain  the 
products  of  the  Committee  and  will  be 
open  to  the  public  during  the  hours  of 
9:30  ajn.  to  4:00  p.m.  at  the  National 
Highway  Traffic  Safety  Administration's, 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street,  S.W., 
Washington,  DC  20590,  telephone:  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT*:  Ms. 
Barbara  Coleman,  Office  of  Research 
and  Development,  400  Seventh  Street, 
S.W.,  Room  6206,  Washington,  DC 
20590,  telephone:  (202)  366-1537. 

Issued  on:  December  13, 1995. 
William  A.  Boehly. 

Chairperson,  Motor  Vehicle  Safety  Research 
Advisory  Committee. 
[FR  Doc.  95-30687  Filed  12-15-^5;  8:45  am) 
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Research  and  Development  Programs 
Meeting 

AGENCY:  National  Highway  Traffic 

Safety  Administration,  DOT. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  This  notice  announces  the 
cancellation  of  a  public  meeting  at 
which  NHTSA  was  scheduled  to 
describe  and  discuss  specific  research 
and  development  projects.  Further,  the 
notice  requests  comments  regarding  a 
proposed  schedule  change  from 
quarterly  meetings  to  biannual 
meetings. 

BACKGROUND:  The  National  Highway 
Traffic  Safety  Administration  holds 
quarterly  public  meetings  devoted 
primarily  to  detailed  presentations  of 
specific  research  and  development 
projects.  Three  meetings  each  year  are 
held  in  Detroit,  Michigan,  and  a  fourth 
meeting  is  held  in  Washington,  DC,  in 
conjimction  with  the  National  Highway 
Traffic  Safety  Administration's  quarterly 
meetings  on  safety  performance 
standards  and  safety  assurance 
programs. 

MEETING  CANCELLATION:  The  National 
Highway  Traffic  Safiety  Administration's 
public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  as  announced  in 
the  Federal  Register  (Vol.  60,  No.  212, 
page  55752)  for  December  19, 1995,  has 


been  canceled.  The  meeting  on  safety 
performance  standards  and  safety 
assiu'ance  programs,  scheduled  for 
December  20, 1995,  and  announced  in 
the  same  Federal  Register  notice  has  not 
been  canceled  and  will  be  held  as 
scheduled. 

ADDRESSES:  Requests  for  further 
information  and  comments  may  be 
directed  to  the  Office  of  the  Associate 
Administrator  for  Research  and 
Development,  NRD-01.  National 
Highway  Traffic  Safiety  Administration, 
Room  6206,  400  Seventh  St.,  SW, 
Washington,  DC  20590.  The  telefax 
number  is  202-366-5930. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
provides  detailed  presentations  about  its 
research  and  development  programs  in 
a  series  of  public  meetings.  The  series 
started  in  April  1993.  The  purpose  is  to 
make  available  more  complete  and 
timely  information  regarding  the 
agency's  research  and  development 
programs.  The  twelfth  meeting  in  the 
series  will  be  held  on  March  12, 1996, 
in  Detroit,  Michigan.  Thereafter,  the 
meetings  on  the  agency's  research  and 
development  programs  only  will  be  held 
biannually,  with  the'meeting  sites 
alternating  between  Washington,  DC, 
and  Detroit,  Michigan,  scheduled  to  be 
held  in  conjimction  with  the  agency's 
quarterly  meetings  on  safety 
performance  standards  and  safety 
assurance  programs.  No  other  changes 
to  the  format  for  the  research  and 
development  programs  meetings  are 
planned.  Each  meeting  will  be 
announced  in  the  Federal  Register 
along  with  a  request  for  suggested 
presentation  topics  fmd  deadlines  for 
submission  of  topics  and  questions. 
Before  the  meeting,  the  agenda  for  the 
meeting  listing  the  research  and 
development  topics  to  be  presented  will 
be  published  in  the  Federal  Register. 

NHTSA  requests  comments  from 
interested  parties  on  the  proposed 
schedule  change  from  quarterly  to 
biannual  meetings.  Comments  should  be 
submitted  by  4:15  p.m.  on  January  17, 
1996,  to  the  Office  of  the  Associate 
Administrator  for  Research  and 
Development,  NRD-01.  National 
Highway  Traffic  Safety  Administration, 
Room  6206,  400  Seventh  St.,  SW, 
Washington,  DC  20590.  The  telefax 
number  is  202-366-5930. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development.  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  Telephone:  202-366-'4862.  Fax 
number  202-366-5930. 


Issued:  December  12. 1995. 
Williun  A.  Boehly. 

Associate  Administrator  for  Research  and 
Development. 

[FR  Doc.  95-30688  Filed  12-13-95;  4:25  pm] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Cost-of-Uving  Adjustments  and 
Headstone  or  Marker  Allowance  Rate 

AGENCY:  Department  of  Veterans  Af&irs. 
ACTION:  Notice. 

SUMMARY:  As  required  by  law,  the 
Department  of  Veterans  Af&irs  (VA)  is 
hereby  giving  notice  of  cost-of-living 
adjustments  (COLAs)  in  certain  benefit 
rates  and  income  limitation.  These 
COLAs  affiect  the  p»ension  and  parents' 
dependency  and  indemnity 
compensation  (DIC)  programs.  These 
adjustments  are  based  on  the  rise  in  the 
Consimier  Price  Index  (CPI)  during  the 
one-year  period  ending  September  30, 
1995.  VA  is  also  giving  notice  of  the 
maximum  amount  of  reimbursement 
that  may  be  paid  for  headstones  or 
markers  purchased  in  lieu  of 
Government-furnished  headstones  or 
markere  in  Fiscal  Year  1996,  which 
began  on  October  1, 1995. 
DATES:  These  COLAs  are  effective 
December  1, 1995.  The  headstone  or 
marker  allowance  rate  is  effiective 
October  1,1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Trowbridge,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service  (21  IB),  Veterans 
Benefit  Administration,  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
7210. 

SUPPLEMENTARY  INFORMATION:  Under  38 
U.S.C.  2306(d),  VA  may  provide 
reimbursement  for  the  cost  of  non- 
Govemment  headstones  or  markers  at  a 
rate  equal  to  the  actual  cost  or  the 
average  actual  cost  of  Government- 
furnished  headstones  or  markers  during 
the  fiscal  year  preceding  the  fiscal  year 
in  which  the  non-Government 
headstone  or  marker  was  purchased, 
whichever  is  less. 

Section  8041  of  Public  Law  101-508 
amended  38  U.S.C.  2306(d)  to  eliminate 
the  payment  of  the  monetary  allowance 
in  lieu  of  VA-provided  headstone  or 
marker  for  deaths  occurring  on  or  after 
November  1, 1990.  However,  in  a 
precedent  opinion  (O.G.C.  Prec.  17-90), 
VA's  General  Counsel  held  at  that  there 
is  no  limitation  period  applicable  to 
claims  for  benefits  imder  the  provisions 
of  38  U.S.C.  2306(d). 


The  average  actual  cost  of 
Government-furnished  headstones  or 
markers  during  any  fiscal  year  is 
determined  by  dividing  the  sum  of  VA 
costs  during  that  fiscal  year  for 
prociirement.  transportation,  Office  of 
Memorial  Programs  and  miscellaneous 
administration,  inspection  and  support 
staff  by  the  total  number  of  headstones 
and  markers  procured  by  VA  during  that 
fiscal  year  and  rounding  to  the  nearest 
whole  dollar  amount. 

The  average  actual  cost  of 
Government- furnished  headstones  or 
markers  for  Fiscal  Year  1995  under  the 
above  computation  method  was  $101. 
Therefore,  effective  October  1. 1995,  the 
maximum  rate  of  reimbursement  for 
non-Government  headstones  or  markers 
piuchased  during  Fiscal  Year  1996  is 
$101. 

Cost-of'LiTing  Adjustments 

Under  the  provisions  of  38  U.S.C. 
5312  and  section  306  of  Public  Law  95- 
588,  VA  is  required  to  increase  the 
benefit  rates  and  income  limitations  in 
the  pension  and  parents'  DIC  programs 
by  the  same  percentage,  and  effective 
the  same  date,  as  increases  in  the  benefit 
amounts  payable  under  title  n  of  the 
Social  Security  Act.  The  increased  rates 
and  income  limitations  are  also  required 
to  be  published  in  the  Federal  Remoter. 

The  Social  Security  Administration 
has  announced  that  Uiere  will  be  a  2.6 
percent  cost-of-living  increase  in  social 
security  benefits  effective  December  1, 
1995.  "Therefore,  applying  the  same 
percentage,  the  following  increased 
rates  and  income  limitations  for  the  VA 
pension  and  parents'  DIC  programs  will 
be  effective  E)ecember  1, 1995: 

Table  i.— Improved  Pension 

{Maximum  annual  rates] 

(1)  Veterans  permanently  and  totally  disat>ted 
(38  U.S.C.  1521): 

Veteran  with  no  dependents,  S8,246 
Veteran  with  one  deperxJent  $10,801 
For  each  additior^  deperxlent,  $1 ,404 

(2)  Veterar^  in  need  of  aid  and  attendance 
(38  U.S.C.  1521): 

Veteran  with  no  dependents,  $13,190 
Veteran  with  one  dependent,  $15,744 
For  each  additional  dependent,  $1 .404 

(3)  Veterans   wtw   are   house   bound   (38 
U.S.C.  1521): 

Veteran  with  no  dependents,  $10,080 
Veteran  with  one  dependent,  $12,634 
For  each  additionai  dependent,  $1 ,404    . 

(4)  Two  veterans  married  to  one  anottier, 
combined  rates  (38  U.S.C.  1521): 

Neittier  veteran  in  need  of  aid  and  at- 
tendance or  housebound,  $10,801 

Either  veteran  in  need  of  aid  and  attetxl- 
ance,  $15,744 

Both  veteran  in  need  of  aid  and  attend- 
ance, $20,686 

Either  veteran  housebound,  $12,634 


UMI 
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Table  1 .— iMPfJdvED  Pensom— 
Continued 


muiUound.  $l4.4t> 


Ow  vttran  houMb«und  and  one  v«l- 
6fwt  in  nMd  of  Mid  and  sltondviM, 
$17,575 

For  Mch  d^Mndwf  cMd.  $1 ,404 

(5)  Survwinf  apouM  atone  and  wiV)  a  cNW 
or  cM*an  of  Vw  daoaaaod  veteran  incus- 
tody  at  Mw  survMna  apousa  (36  U.S.C. 
1541):  J 

Swvivint  ipouea  abna,  $5,527 
Survwing  apeuM  afid  on*  child  in  hi*  or 

har  custody.  $7,2110 
For  each  adriMarMi  chid  in  his  or  her 

custody,  $1,404 

(6)  Suvivinf  apausas  ie  naad  of  aid  and  al- 
tondwice(3tU.S.C.  1541): 

Surviving  apausa  afeyia,  $8,839 
Surviving  spouse  and  one  child  in  his  or 

her  cuetody.  $10,&48 
For  each  addilionif  child  in  his  or  her 

custody,  $1,404 

(7)  surviving  apouses  ««ho  are  housebound 
(38  U.S.C.  1541): 

Surviving  apouse  atone,  $6,756 
Surviving  apouee  a^Kl  one  child  in  his  or 

her  custody.  $8,466 
For  each  addiliondl  child  in  his  or  her 

custody,  $1,404 

(8)  Surviving  chiU  aiooe  (38  U.S.C.  1542), 
$1.404 

Reduction  for  incofne.  The  rate 
payable  is  the  applicable  maximum  rate 
minus  the  countable  annual  income  of 
the  eligible  person.  (38  U.S.C.  1521, 
1541  and  1542). 

Mexican  border  pefiod  and  World 
War  I  veterans.  The  applicable 
maximimi  annual  rate  payable  to  a 
Mexican  border  peri(>d  or  World  War  I 
veteran  under  this  table  shall  be 
increased  by  $1.867. 1(38  U.S.C.  1521(g)) 

Parents'  DIC 

Die  shall  be  paid  itionthly  to  parents 
of  a  deceased  veteran  in  the  following 
amounts  (38  U.S.C.  lbl5): 

.TaB»1e2 

[One  parent  If  there  i$  only  one  parent,  ttie 
morthly  r^  of  DIC  paid  to  such  parent 
on  ttie  basis  of  the 
according  to  ttie  f  oi- 


has  remarried  and  is  living  with  the 
parent's  spouae.  DtC  shall  be  paid  under 
Table  2  or  iinder  TaUe  4.  whidiev«' 
shall  result  in  the  greater  being  paid  to 
the  veteran's  parent,  fa  the  case  of 
remarriage,  the  total  combined  annual 
income  of  the  parent  and  the  parent's 
spouse  shall  be  counted  in  determing 
the  monthly  rate  of  EMC. 

Two  parents  not  living  together.  The 
rates  in  Table  3  apply  to  (1)  two  parents 
who  are  not  living  together,  or  (2)  an 
unmarried  parent  when  both  parents  are 
living  and  the  other  parent  has 
remarried.  The  monOily  rate  of  DiC  paid 
to  each  such  parent  shall  be  $281 
reduced  on  the  basis  of  each  parent's 
annual  income,  according  to  the 
following  formula: 

Table  3 

For  each  $1  of  anrHial  irwome 


shaN  tie  $391 
parent's  annual 
lowing  formula:] 


For  each  $1  of 


II  of  innuai 


income 


The  $391 
monttily  rate 
shall  be  re- 
duced by 

1 

Whi()his 
moreithan 

But  not  more 
than 

$0.00 
.08 

$0 
1     800 

$800 
9,381 

No  DIC  is  payable  under  this  table  if 
annual  income  exceeds  $9,381. 

One  parent  who  hfs  remarried.  If 
there  is  only  one  parent  and  the  parent 


The  $281 

monthly  rato 

Which  is 

But  not  more 

shaH  be  re- 

more than 

than 

duced  by 

$0.00 

$0 

$800 

.06 

800 

900 

0.7 

900 

1,100 

.06 

1.100 

9,381 

No  DIC  is  payable  imder  this  table  if 
annual  income  exceeds  $9,381. 

Two  parents  living  togeUier  or 
remarried  parents  living  with  spouses. 
The  rates  in  Table  4  apply  to  each 
parent  living  %vith  another  parent;  and 
each  remarried  parent,  when  both 
parents  are  alive.  The  monthly  rate  of 
DIC  paid  to  such  parents  will  be  $264 
reduced  on  the  basis  of  the  combined 
annual  income  of  the  two  parents  living 
together  or  the  remarried  parent  or 
parents  and  spouse  or  spouses,  as 
computed  under  the  following  formula: 

Table  4 

For  each  $1  of  annual  income 


The  $264 

monthly  rate 

Which  is 

But  not  more 

shall  be  re- 

morettnn 

than 

duced  by 

$.00 

$0 

$1,000 

.03 

1,000 

1,500 

.04 

1.500 

1,900 

.05 

1.900 

2,400 

.06 

2.400 

2,900 

.07 

2,900 

3,200 

.08 

3,200 

12,611 

No  DIC  is  payable  under  this  table  if 
annual  income  exceeds  $12,611. 

The  rates  in  this  table  are  also 
applicable  in  the  case  of  one  surviving 
parent  who  has  remarried,  computed  on 
the  basis  of  the  combined  income  of  the 


parent  and  spouse,  if  this  would  be  a 
greater  benefit  than  that  specified  in 
Table  2  for  one  parent. 

Aid  and  attendance.  The  monthly  rate 
of  Die  payable  to  a  parent  under  Table 
2  through  4  shall  be  increased  by  $209 
if  such  parent  is  (1)  a  patient  in  a 
nursing  home,  or  (2)  helpless  or  blind, 
or  so  nearly  helpless  or  blind  as  to  need 
or  require  the  regular  aid  and 
attendance  of  another  person. 

Minimum  rate.  The  monthly  rate  of 
raz  payable  to  any  parent  under  Tables 
2  through  4  shall  not  be  less  than  $5. 

Table  5.— Section  306  Pension 
Income  Limitations 

(1)  Veteran  or  surviving  spouse  witti  no  de- 
pendents, $9,361  (Pub.  L  95-586.  section 
306(a)). 

(2)  Veteran  with  no  dependents  in  need  of 
aid  and  attendance,  $9,881  (38  U.S.C. 
1521(d)  as  in  effect  on  December  31, 
1978). 

(3)  Veteran  or  surviving  spouse  with  one  or 
more  dependents,  $12,611  (Pub.  L  95- 
588,  section  306(a)). 

(4)  Veteran  with  one  or  more  dependents  in 
need  of  aid  and  attendance,  $13,111  (38 
U.S.C.  1521(d)  as  in  effect  on  December 
31,1978). 

(5)  Child  (no  entitted  veteran  or  surviving 
spouse),  $7,668  (Pub.  L  95-688,  section 
306(a)). 

(6)  Spouse  income  exclusion  (38  CFR 
3.262).  $2,992  (Pub.  L  95-688,  section 
306(a)(2)(B)). 

Table  6.— Old-Law  Pension  Income 
Limitations 

(1)  Veteran  or  surviving  spouse  without  de- 
pendents or  an  entitled  child.  $8.21 1  (Pub. 
L  95-588.  section  306(b)). 

(2)  Veteran  or  surviving  spouse  with  one  or 
more  dependents,  $11,840  (Pub.  L.  95- 
588,  section  306(b)). 

Dated:  December  8. 1995. 
Jesse  Brown, 

Secretary  of  Vetemns  Affairs. 
(FR  Doc.  95-30643  Filed  12-15-95;  8:45  am] 
BIUMQ  COOE  s3ao-ei-M 


Poverty  Threshold 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  hereby  giving  notice  of 
the  weighted  average  poverty  threshold 
in  1994  for  one  person  (unrelated 
individual)  as  established  by  the  Bureau 
of  the  Onsus. 

DATES:  The  1994  poverty  threshold  is  for 
consideration  effective  October  5, 1995, 


the  date  on  which  it  was  established  by 
the  Bureau  of  the  Census. 

FOR  FUfTTHER  MFOfWATION  CONTACT: 
Paul  Trowbridge,  Consultant,  ' 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  IX:  20420.  (202)  273-7210. 

SU^fLEMENTARY  MFOfMATION:  VA 
published  a  final  regulation  amendment 
38  CFR  4.16(a)  in  the  Federal  Rcgislcr 


on  August  3, 1990,  pages  31579-80.  Hie 
amendment  provided  that  marginal 
employment  generally  shall  be  deemed 
to  exist  when  a  veteran's  earned  annual 
income  does  not  exceed  the  amount 
established  by  the  Bureau  of  the  Census 
as  the  poverty  threshold  for  one  pereon. 
VA  noted  that  the  weighted  average 
poverty  threshold  in  1988  for  one 
person  (imrelated  individual)  as 
established  by  the  Bureau  of  Census  was 
$6,024  and  stated  we  would  publish 


subsequent  poverty  threshold  figures  as 
notices  in  Federal  Kagisler. 

The  Bureau  of  the  Onsus  recently 
published  the  weighted  average  poverty 
thresholds  for  1994.  The  threshold  for 
one  person  (unrelated  individual)  is 
$7,547. 

Dated:  December  8, 1995. 
JesaeBrewB, 

Secretary  of  Veterans  Affairs. 

(PR  Doc.  95-30642  Filed  12-15-95;  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEOeRAL  REGISTER 
contains  notices  of  meetfcigs  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
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Corrections 


56ai(e)(3). 


BOARD  OF  00VERN0R8  OF  THE  FEDERAL 
RESERVE  SYSTEM 


1.4.' 


TME  AND  DATE:  10  a.nj.,  Thursday. 
December  21, 1995. 
PLACE:  Maniner  S.  Ecbles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20t)i  and  21st  Streets. 
NW.,  Washington,  DC  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONStOERED: 

Summary  Agenda:  Because  of  their 
routine  natiue,  no  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  voted  on  without 
disciission  unless  a  member  of  the 
Board  requests  that  an  item  be  moved  to 
the  discussion  agenda. 

1.  Proposed  amendments  to  Regulation  K 
(International  Banlung  Operations) 
concerning  general  consent  authority 
(proposed  earlier  for  pul)lic  comment;  Docket 
No.  R-0896).  I 

2.  Publication  for  comhient  of  proposed 
amendments  to  Regulation  K  (International 
Banking  Operations)  concerning  interstate 


banking  operations  of  foreign  banking 
organizations. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

IXscussion  Agenda:  PLEASE  NOTE 
THAT  NO  DISCUSSION  ITEMS  ARE 
SCHEDULED  FOR  THIS  MEETING. 

Note:  If  an  item  is  moved  from  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  item  will  be  recorded. 
Cassettes  will  then  be  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  S5  per  cassette 
by  calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204. 

Dated:  December  14, 1995. 
Joinifcr  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[PR  Doc  95-30817  Piled  12-14-95;  3:09  pm) 
BHXMO  oooc  Kie-ei-* 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:15 
a.m..  Thiu^ay.  December  21. 1995. 


following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2lst  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  December  14, 1995. 
Jenniier  J.  Johnsoii, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  95-30818  Filed  12-14-95;  3:09  pm] 
BHJJNQ  COM  SllO-ei-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611, 675, 676,  and  677 

[Docket  No.  95112820-6280-01;  I.D. 
111495A] 

Qroundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands;  Limited  Access; 
Foreign  Fishing;  Proposed  1996  Initial 
Harvest  Specifications 

Correction 

In  proposed  rule  document  95-29722 
beginning  on  page  62373  in  the  issue  of 


Wednesday,  December  6, 1995.  make 
the  following  corrections: 

1.  On  page  62378,  in  Table  3,  in  the 
first  column,  the  second  and  third 
entries  should  be  combined  to  read 
"Hook-and-line/Pot-gear". 

2.  On  page  62380,  in  Table  5,  in  the 
fourth  column,  "725"  should  appear 
opposite  "Pacific  cod  Hook-and-line": 
and  "175"  should  appear  opposite 
"Other  nontrawl:". 

3.  On  page  62381,  in  the  third 
column,  the  Date  above  the  signature 
should  read  "December  1, 1995". 

BILLING  CODE  1S06-01-O 
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SOCIAL  SECURITY  ADMINISTRATION 
20CFR  Part  404 

[Regulation  No.  4] 
RIN  0960-AE21 

When  You  Are  A  Full-Time  Elementary 
or  Secondary  Student 

Correction 

In  proposed  rule  document  95-29534 
beginning  on  page  62783  in  the  issue  of 
Thursday,  December  7, 1995,  make  the 
follwing  correction: 

§404.369    [Removed] 

On  page  62786,  in  the  second  column, 
the  heading  above  amendatory 
instruction  7  should  read  as  set  forth 
above. 

BILLMG  CODE  1S0S-01-O 
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Part  II 

Department  of 
Health  and  Human 
Services . 

Food  and  Drug  Administration 

21  CFR  Parts  123  and  1240 
Procedures  for  the  Safe  and  Sanitary 
Processing  and  Importing  of  Fish  and 
Fishery  Products;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  123  an^  1240 
[Dockat  No.  93N-0195] 
RIN  0910-AA10 

Procaduras  for  the  Slifa  and  Sanitary 
Processing  and  lmp<^rtlng  of  Fish  and 
Fishery  Products 

AGENCY:  Food  and  Drjig  Administration, 

HHS. 

action:  Final  rule. 


summary:  The  Food  a  ad  Drug 
Administration  (FDA  ( is  adopting  final 
regulations  to  ensure  the  safe  and 
sanitary  processing  ot  fish  and  fishery 
products  (hereinafter  [referred  to  as 
seafood),  including  imported  seafood. 
The  regulations  mandate  the  application 
of  Hazard  Analysis  Ctitical  Control 
Point  (HACCP)  principles  to  the 
processing  of  seafood!.  HACO*  is  a 
preventive  system  of  hazard  control  that 
can  be  used  by  processors  to  ensure  the 
safety  of  their  produces  to  consumers. 
FDA  is  issuing  these  i^egulations  because 
a  system  of  preventive  controls  is  the 
most  effective  and  eficient  way  to 
ensure  that  these  products  are  safe. 
DATES:  Effective  Decetaber  18. 1997. 
Submit  written  comnients  on  the 
information  coUectioh  requirements  by 
February  16, 1996.     ] 
ADDRESSES:  Submit  vhitten  comments 
on  the  information  collection 
requirements  to  the  Dockets 
Management  Branch  |;hFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville.  MD 
20857.  I 

FOR  FURTHER  INFORMATTION  CONTACT: 
Phihp  C.  Spiller,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-401).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  202Q4,  202-418-3133. 

For  further  information  concerning 
the  guidance  entitled  "Fish  and  Fishery 
Products  Hazards  ani  Controls  Guide, 
contact:  Donald  \V.  Kfaemer  (address 
above). 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preai  ible  are  Listed  in 
the  following  outline 
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I.  Background 

A.  The  Proposal 

In  the  Federal  Register  of  January  28, 
1994  (59  FR  4142),  FDA  published  a 
proposed  rule  to  estabUsh  requirements 
relating  to  the  processing  and  importing 
of  seafood  for  commercial  distribution 
in  the  United  States.  The  requirements 
involved  the  application  of  HACCP 
principles  by  processors  and  importers 
to  ensure  food  safety  to  the  maximum 
extent  practicable.  HACCP  is  a  system 
by  which  food  processors  evaluate  the 
kinds  of  hazards  that  could  affect  their 
products,  institute  controls  to  keep 
these  hazards  from  occiuring  or  to 
significantly  minimize  their  occurrence, 
monitor  the  performance  of  those 
controls,  and  maintain  records  of  this 
monitoring  as  a  matter  of  routine 
practice. 

In  addition  to  publishing  the 
proposed  rule,  FDA  pubhshed  in  the 
Federal  Register  of  April  7. 1994  (59  FR 
16655),  a  notice  of  availability  of  draft 
guidelines,  primarily  directed  toward 
processors,  on  how  to  develop  HACCP 
controls  for  specific  types  of  processing 
operations.  The  notice  of  availability 
requested  comments  on  the  draft. 
Among  other  things,  these  draft 
guidelines,  which  were  titled  the  "Fish 
and  Fishery  Products  Hazards  and 
Controls  Guide"  (the  Guide], 
inventoried  known  likely  food  safety 
hazards  associated  with  many  species  of 
seafood  and  many  processing  methods 
and  made  recommendations  on  wavs  to 


control  those  hazards.  Comments 
received  by  FDA  on  the  draft  Guide  are 
imder  review.  The  agency  intends  to 
publish  the  first  edition  of  the  Guide 
before  the  elective  date  of  these 
regulations. 

FDA  estabUshed  on  the  proposed  rule 
a  comment  period  of  90  days,  to  end  on 
April  28,  1994.  The  agency  also  asked  ' 
for  comment  on  the  draft  guidelines  by 
the  same  date.  During  that  comment 
period,  FDA  held  public  meetings  in 
nine  cities  to  help  ensiue  that  the  public 
was  aware  of  the  proposal,  to  answer 
questions  about  its  contents,  and  to 
encourage  participation  in  the 
rulemaking  process  through  the 
submission  of  comments.  In  addition,  at 
these  meetings,  FDA  staff  explained  to 
the  public  how  to  use  the  draft 
guidelines  to  develop  HACCP  controls 
in  specific  processing  operations. 

The  agency  received  several  written 
requests  for  an  extension  of  the 
comment  period.  After  considering 
these  requests,  FDA  pubhshed  a  notice 
in  the  Federal  Register  on  April  7, 1994 
(59  FR  16578),  annoimcing  a  30-day 
extension  of  the  comment  period  to  May 
31,  1994,  for  both  the  proposed  rule  and 
the  draft  guidelines. 

B.  Factual  Basis  for  the  Proposal — 
Summary 

In  the  preamble  to  the  proposed  rule, 
FDA  stated  five  principal  reasons  for 
this  initiative:  (1)  To  create  a  more 
effective  and  efficient  system  for 
ensuring  the  safety  of  seafood  than 
currently  exists;  (2)  to  enhance 
consumer  confidence;  (3)  to  take 
advantage  of  the  developmental  work  on 
the  application  of  HACCP-type 
preventive  controls  for  seafood  that  had 
already  been  undertaken  by  industry, 
academia,  some  States,  and  the  Federal 
government;  (4)  to  respond  to  requests 
by  seafood  industry  representatives  that 
the  Federal  government  institute  a 
mandatory,  HACCP-type  inspection 
system  for  their  products;  and  (5)  to 
provide  U.S.  seafood  with  continued 
access  to  world  markets,  where  HACCP- 
type  controls  are  increasingly  becoming 
the  norm. 

The  preamble  to  the  proposal  cited 
the  conclusion  of  a  1991  study  on 
seafood  safety  by  the  National  Academy 
of  Sciences'  (NAS)  Institute  of  Medicine 
that,  while  most  seafoods  on  the  market 
are  imlikely  to  cause  illness  to  the 
consumer,  there  are  significant  areas  of 
risk  and  illnesses  that  do  occur.  The 
study  concluded  that  improvements  in 
the  current  system  of  regulaton,"  control 
are  needed  and  repeatedly 
recommended  the  application  of 
HACCP  controls  where  warranted. 


Ensuring  the  safety  of  seafood 
presents  special  challenges  to  both  the 
industry  and  the  regulator.  Seafood 
consists  of  hundreds  of  edible  species 
from  around  the  world.  Depending  upon 
species  and  habitat,  seafood  can  be 
subject  to  a  wide  range  of  hazards  before 
harvest,  including  bacteria  and  viruses, 
toxic  chemicals,  natural  toxins,  and 
parasites.  The  harvesting  of  previously 
underutiUzed  species — a  practice  that  is 
increasing  because  of  the  depletion  of 
traditionally  harvested  species — can  be 
expected  to  create  new  source  and 
process  hazards  that  must  be  identified 
and  controlled. 

Unlike  beef  and  poultry,  seafood  is 
still  predominately  a  wild-caught  flesh 
food  that  frequently  must  be  harvested 
under  difficult  conditions  and  at 
varying  distances  from  processing, 
transport,  and  retail  facilities.  It  is  also 
subject  to  significant  recreational 
harvest,  some  of  which  finds  its  way 
into  commercial  channels.  As  fish 
farming  (aquaculture)  increases,  new 
problems  emerge  as  a  result  of  habitat, 
husbandry,  and  drug  use. 

An  additional  complicating  factor  in 
ensuring  the  safety  of  seafood  is  the  fact 
that  no  other  flesh  food  is  imported  in 
the  quantity,  or  from  as  many  countries, 
as  seafood.  Over  55  percent  of  seafood 
consumed  in  this  country  is  imported 
from  approximately  135  countries. 
Several  of  these  countries  have 
advanced  regulatory  structures  for 
seafood  safety,  but  many  others  are 
developing  nations  that  lack 
infrastructures  capable  of  supporting 
national  programs  for  seafood 
regulations  comparable  to  those  in  more 
developed  nations. 

To  ensure  safety,  it  is  of  utmost 
importance  that  those  who  handle  and 
process  seafood  commercially 
understand  the  hazards  associated  with 
this  type  of  food,  know  which  hazards 
are  associated  with  the  types  of 
products  with  which  they  are  involved, 
and  keep  these  hazards  from  occurring 
through  a  routine  system  of  preventive 
controls.  For  the  most  part,  however, 
seafood  processors  and  importers  are 
not  required,  through  licensure  or 
examination,  to  demonstrate  an 
understanding  of  seafood  hazards  as  a 
prerequisite  to  being  able  to  do 
business.  In  fact,  there  is  evidence  that 
such  an  understanding  does  not  exist  in 
a  significant  portion  of  the  industry-.  A 
sur\'ey  conducted  by  FDA  from  1992  to 
1993  of  manufacturers  of  ready-to-eat 
seafood  products  revealed  that,  in 
significant  measure,  firms  have  not  been 
employing  the  types  of  preventive 
processing  controls  necessan,'  to  ensure 
a  safe  product  by  design.  FDA  and  State 
sur\evs  have  also  revealed  that  manv 
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processors  of  smoked  and  smoke- 
flavored  fish  are  opeiating  outside  of  the 
parameters  that  have;  been  demonstrated 
through  scientific  research  to  be 
necessary'  to  ensure  that  the  hazard  from 
botulism  is  adequately  controlled. 

Because  of  seafood's  unique 
characteristics  (e.g.,  tbe  feet  that  it  is 
predominantly  wild  caught  and  presents 
a  wide  range  of  possible  hazards),  FDA 
began  to  question  whether  the  current 
Federal  regulatory  sMstem.  which  was 
developed  for  the  general  food  supply, 
is  best  suited  for  the  seafood  industry. 
Seafood  processors  afe  subject  to 
periodic,  unaruiouncjed.  mandator.' 
inspection  by  FDA.  These  inspections 
provide  the  agency  with  a  "snapshot"  of 
conditions  at  a  facili^  at  the  moment  of 
inspection,  but  assui^ptions  must  be 
made  about  conditions  before  and  after 
that  inspection.  Concern  about  the 
reliability  of  these  assumptions  over  the 
intervals  between  inspections  creates 
questions  about  the  adequacy  of  the 
system. 

Inspections  today  verifv'  the  industry's 
knowledge  of  hazard^  and  controls 
largely  by  inference.  \Vhether  a 
company  produces  products  that  are 
adulterated,  or  whetl^er  conditions  in  its 
plant  are  consistent  ivith  current  good 
manufacturing  practice  (CGMP).  are 
measures  of  how  well  the  company 
understands  what  is  necessary  to 
produce  a  safe  and  wholesome  product. 
This  system  places  a  burden  on  the 
Government  to  find  i  problem  and  to 
prove  that  it  exists,  rfc&er  than  on  the 
firm  to  estabhsh  for  itself,  for  the 
regulator,  and  for  consumers,  that  it  has 
adequate  controls  in  (place  to  ensure 
safety.  \ 

Given  the  nature  atid  frequency  of  the 
ciurent  inspection  system  for  seafood,  it 
has  failed  to  produce  a  situation  in 
which  the  pubUc  ha^  full  confidence  in 
the  safety  and  whole^omeness  of  these 
products.  There  has  been  a  similar 
failure  with  respect  to  imports. 

Media  and  other  public  attention  on 
seafood  safety,  and  op  the  adequacy  of 
the  current  regulatorv  program  for 
seafood,  has  been  substantial  in  recent 
years.  Many  hearings  on  the  sufficiency 
and  direction  of  the  federal  seafood 
safety  program  have  been  held  in  both 
Houses  of  Congress  ^ince  the  late 
1980's,  and  numerous  bills  have  been 
considered  for  the  stated  purpose  of 
improving  seafood  sifety.  This  public 
concern  has  motivated  representatives " 
of  the  U.S.  seafood  industry  to  request 
that  FDA  develop  a  <iACCP-based 
procram  for  these  products. 

Although  not  a  pubhc  health  issue, 
international  trade  i)  also  a  major 
consideration  in  detf  rmining  the 
advisability  and  benefits  of  a  new 
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system  of  seafood  regulation. 
Participation  in  the  international  trade 
in  seafood  is  critical  to  U.S.  consumers 
and  to  the  U,S,  seafood  industry.  The 
United  States  is  the  world's  second 
largest  seafood  importing  nation  and  the 
second  largest  exporter  of  fishery 
products. 

The  international  movement  toward 
harmonization,  coupled  with  the  Codex 
Alimentarious  Commission's  adoption 
of  HACCP  for  international  use,  clearly 
argue  for  the  adoption  of  this  approach 
in  the  United  States  for  seafood.  Failure 
by  the  United  States  to  adopt  a 
mandatory,  HACCP-based  system  could 
ultimately  undermine  its  export  success, 
with  considerable  economic 
consequences.  Such  failure  also  would 
undermine  the  United  States  ability  to 
meet  growing  international  expectations 
that  it  enter  into  mutual  recognition- 
tv'pe  agreements  with  trading  partners 
based  on  HACCP. 

n.  The  Comments 

FDA  received  over  250  submissions 
from  over  200  commentors  on  both  the 
proposed  regulations  and  the  draft 
Guide.  Individual  companies,  the 
majority  of  which  are  in  the  seafood 
business,  submitted  slightly  over  half  of 
the  comments.  Nearly  40  trade 
associations  submitted  comments.  As 
with  the  companies,  the  majority  of 
these  associations  represent  seafood 
interests,  but  a  significant  minority  have 
memberships  reflecting  a  range  of  food 
products. 

Comments  were  also  received  from 
consumer  advocacy  and  similar  groups, 
and  coahtions  of  such  groups.  All 
totaled,  the  views  of  over  50 
organizations  were  represented  in  these 
comments. 

Other  commenters  included  State 
agencies,  the  Association  of  Food  and 
Drug  Officials  (AFDO),  the  Interstate 
Shellfish  Sanitation  Conference  (ISSC), 
several  scientific  associations  and 
bodies,  departments  of  three 
universities,  foreign  govemmems,  and 
about  25  individuals. 

Overall,  the  comments  covered 
virtually  every  aspect  of  the  proposal 
and  guidelines.  FDA  appreciates  the 
effort,  interest,  and  thoughtfulness 
reflected  by  these  comments. 

The  following  materials  address  the 
significant  comments  that  were  received 
on  the  proposed  regulations,  both  on  the 
specific  provisions  of  the  proposal  and 
on  related  matters.  The  materials  on  the 
provisions  of  the  proposed  regulations 
explain,  among  oUier  things,  why  the 
agency  did  or  did  not  modif\'  the 
provisions  based  on  the  comments.  Any 
provisions  not  addressed  below  were 


not  changed  substantively  or  were  not 
the  subject  of  significant  comment. 

FDA  will  respond  to  those  comments    , 
that  relate  solely  to  the  draft  Guide 
when  the  first  edition  of  that  document 
is  completed  and  made  available  to  the 
public.  The  agency  intends  to  address 
those  comments  in  a  notice  of 
availability  to  be  published  in  the 
Federal  Register, 

A.  Legal  Basis 

1.  Introduction 

About  25  comments  addressed  the 
legal  basis  for  these  regulations.  Nearly 
half  of  these  comments  were  either 
companies  that  process  foods  other  than 
seafood  or  trade  associations  that 
represent  such  companies,  some  of  who 
indicated  that  they  were  motivated  to 
comment,  at  least  in  part,  by  the 
possible  precedent  that  these 
regulations  could  set  for  HACCP 
programs  beyond  seafood.  Some  of  these 
comments  deferred  comment  on  the 
legal  basis  for  the  HACCP  regulations  . 
for  seafood  but  commented  on  whether 
the  legal  basis  that  FDA  was  proposing 
for  seafood  would  be  appropriate  for 
mandatory  HACCP  programs  for  other 
kinds  of  foods, 

FDA  is  issuing  tfiese  HACCP 
regulations  for  seafood  under  various 
sections  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  including,  most 
significantlv,  sections  402  (a)(1)  and 
(a)(4)  and  7bl(a)  (21  U.S,C,  342  (a)(1) 
and  (a)(4)  and  371(a)).  Section  402(a)(1) 
of  the  act  states  that  a  food  is 
adulterated  if  it  bears  or  contains  any 
poisonous  or  deleterious  substance  that 
may  render  the  food  injurious  to  health. 
Section  402(a)(4)  of  the  act  states  that  a 
food  is  adulterated  if  it  has  been 
prepared,  packed,  or  held  under 
insanitary  conditions  whereby  it  may 
have  been  contaminated  v\ith  filth,  or 
whereby  it  may  have  been  rendered 
injurious  to  health.  It  is  important  to 
recognize  that  section  402(a)(4)  of  the 
act  addresses  conditions  that  may 
render  a  food  injurious  to  health,  rather 
than  conditions  that  have  actually 
caused  the  food  to  be  injurious.  See 
United  States  v,  1.200  Cans.  Pasteurized 
Whole  Eggs.  Etc.,  339  F,  Supp.  131. 141 
(N,D,  Ga,  1972).  The  question  is  thus 
whether  the  conditions  in  a  plant  are 
such  that  it  is  reasonably  possible  that 
the  food  may  be  rendered  injurious  to 
health.  The  agency  believes  that,  if  a 
seafood  processor  does  not  incorporate 
certain  basic  controls  into  its  procedures 
for  preparing,  packing,  and  holding 
food,  it  is  reasonably  possible  that  the 
food  may  be  rendered  injurious  to 
health  and.  therefore,  adulterated  under 
the  act.  Section  701(a)  of  the  act 


authorizes  the  agency  to  adopt 
regulations  for  the  efficient  enforcement 
of  the  act, 

2,  General  Authority 

1,  One  comment  stated  that  FDA  had 
not  met  its  responsibility  to  present  the 
shortcomings  in  the  existing  law  when 
demonstrating  the  need  for  these 
regulations, 

FDA  believes  that  this  comment  is 
misguided.  The  agency's  statutory 
authority  is  not  deficient  in  this  area. 
FDA  does  have  a  responsibiUty. 
however,  to  demonstrate  that  there  is  a 
need  for  the  regulations,  and  that  the 
regulations  are  reasonably  related  to  the 
purposes  of  the  act  that  they  are 
designed  to  advance.  FDA  has  fulfilled 
this  responsibility. 

As  outUned  above,  the  act  provides  a 
broad  statutory  framework  for  Federal 
regulation  to  ensure  human  food  will 
not  be  injurious  to  health  and  to  prevent 
commerce  in  adulterated  foods.  As  the 
record  in  this  proceeding  amply 
demonstrates,  there  is  a  range  of 
circumstances  and  conditions  that  have 
raised  concerns  about  how  the  safety  of 
seafood  sold  in  this  country  is  ensured. 
Given  these  concerns  and  its 
responsibihty  under  the  act.  FDA  has 
concluded  that  it  is  necessary  to  require 
that  firms  incorporate  certain  basic 
measures  into  how  they  process 
seafood.  The  agency  also  concludes  that 
failure  to  incorporate  these  measures 
into  a  firm's  processing  procedures 
would  mean  that  the  firm  would  be 
producing  the  product  under  insanitary 
conditions  whereby  it  may  be  rendered 
injurious  to  health.  (See  United  States  v. 
Nova  Scotia  Food  Products  Corp.,  568 
F.2d  240,  247  (2d  Cir,  1977),) 

2,  A  few  comments  took  the  view  that 
FDA  lacked  the  authority  to  issue  these 
regulations  because  Congress  had 
considered  legislation  relating  to 
seafood  safety  in  recent  years  but  had 
not  enacted  it.  Much  of  this  legislation 
contained  provisions  authorizing  the 
establishment  of  a  mandatory  Federal 
inspection  program  based  on  HACCP- 
type  principles.  According  to  the 
comments.  Congress'  failure  to 
authorize  this  program  after  considering 
doing  so  indicated  that  the  contents  of 
FDA's  seafood  HACCP  regulations 
remain  within  the  domain  of  Congress 
and  have  not  been  delegated  to  FDA  to 
implement, 

FDA  does  not  agree  with  this 
contention.  Unquestionably,  seafood 
safety  has  received  considerable 
attention  from  Congress  in  recent  years, 
most  notably  in  the  late  1980's  through 
the  early  1990's,  Many  hearings  were 
held  on  the  subject  in  both  the  House  of 
Representatives  and  the  Senate  diulng 


this  period,  and  several  bills  were 
introduced  in  both  chambers.  The  high 
water  mark  for  this  activity  occurred  at 
the  end  of  the  101st  Congress  when 
differing  seafood  safety  bills  passed  both 
chambers.  These  bills  could  not  be 
reconciled  before  the  end  of  the  term, 
however,  so  nothing  was  enacted, 
legislation  introduced  in  the  102d 
Congress  did  not  pass  either  chamber. 

The  fact  that  Congress  has  considered 
the  issue  of  seafood  safety,  however, 
does  not  preclude  FDA  from 
implementing  a  mandatory  seafood 
HACCP  program.  The  effect  of 
legislation  that  was  never  enacted  on  a 
Federal  agency's  initiatives  was 
considered  in  National  Confectioners 
Association  v,  Calif ano,  569  F.2d  690, 
693  n.9  (D.C,  Cir.  1978),  a  case  involving 
a  challenge  to  FDA's  statutory  authority 
to  issue  good  manufactiu'ing  practice 
regulations  for  candy  making.  The  court 
rejected  an  argument  that  the  existence 
of  legislation  that  was  not  enacted  that 
would  have  given  FDA  express 
authority  to  require  some  of  the  things 
that  the  agency  included  in  its 
regulations  indicated  that  Congress 
intended  to  exclude  such  authority  from 
the  act  as  it  was  then  written.  Instead, 
as  will  be  discussed  below,  in 
upholding  the  validity  of  the 
regulations,  the  court  looked  at  whether 
the  statutory  scheme  as  a  whole  justified 
the  promulgation  of  the  regulations. 

It  is  true  tnat  a  deliberate  refusal  by 
Congress  to  authorize  a  specific  program 
would  at  least  be  one  factor  to  be 
weighed  in  determining  the  vaUdity  of 
a  regulation.  See  Toilet  Goods 
Association  v,  Gardner,  387  U,S,  158 
(1967),  The  expiration  of  the  101st 
Congress  before  competing  seafood  bills 
could  be  reconciled  did  not.  however, 
amount  to  a  refusal  on  the  part  of 
Congress  to  authorize  a  mandatory 
HACCP  program,  including  HACCP- 
based  inspections  for  seafood.  Thus, 
FDA  csncludes  that  there  is  no  merit  to 
the  comments'  assertion, 

3.  Insanitary  Conditions 

3,  Several  comments,  most  of  whom 
were  trade  associations  or  companies 
involved  in  the  processing  of  products 
other  than  seafood,  questioned  whether 
section  402(a)(4)  of  the  act  was  an 
appropriate  authority  upon  which  to 
base  a  mandatory  HACCP  program. 
Most  of  the  concern  hinged  on  whether 
a  failure  to  have  a  HACCP  plan,  or  to 
keep  HACCP  records,  could  really  be 
considered  an  "insanitary"  condition 
under  section  402(a)(4)  of  the  act.  Some 
questioned  whether  safety  issues 
relating  to  chemical  or  physical  hazards. 
or  to  pesticides,  unapproved  additives, 
and  (Lrug  residues,  as  included  in  the 


proposed  regulations,  could  be  deemed 
to  have  been  the  result  of  insanitarv 
conditions.  Two  comments  expressed 
the  view  that  section  402(a)(4)  of  the  act 
does  not  concern  food  safety  generally 
but  only  safety  problems  caused  by 
insanitarv  conditions. 

The  relevant  case  law  supports  a 
broad  reading  of  "insanitary."  In  Now 
Scotia,  supra,  568  F.2d  at  247.  the  coiul 
read  "insanitary"  to  cover  a  wide  set  of 
circumstances  necessary  to  ensure  that 
food  was  not  produced  under 
conditions  that  may  render  it  injurious 
to  health.  Specifically,  the  court 
concluded  that  FDA's  regulations 
mandating  time-temperature-salinity 
requirements  for  smoked  fish  products 
were  within  the  agency's  statutory- 
authority  under  section  402(a)(4)  of  the 
act.  The  court  rejected  the  argument  that 
"insanitarv'"  limited  coverage  under 
section  402(a)(4)  of  the  act  only  to 
bacterial  hazards  that  could  enter  the 
raw  fish  from  equipment  in  the 
processing  environment  and  not  to 
proper  processing  to  kill  bacteria  that 
entered  the  processing  facility  in  the 
raw  fish  itself. 

Acceptance  of  a  restrictive  reading  of 
section  402(a)(4)  of  the  act,  the  coiui  in 
Nova  Scotia  noted,  would  probably 
invalidate  several  existing  FDA 
regulations,  including  those  relating  to 
the  thermal  processing  of  low-acid 
canned  foods  in  part  113  (21  CFR  part 
113),  When  dealing  with  the  public 
health,  the  court  concluded,  the  statute 
should  not  be  read  too  restrictively  but 
consistent  with  the  act's  overall  purpose 
to  protect  the  public  health.  (See  also 
United  States  v.  Bacto-Unidisk.  394  U.S, 
784,  798  (1969);  United  States  v. 
Dotterweich.  320  U.S.  277,  280  (1943),)' 

4.  Notwithstanding  these  cases,  one 
comment  cited  the  case  of  United  States 
V,  General  Foods  Corp,  446  F,  Supp  740 
(1978),  affd  591  F.2d  1332  (2d  Cir. 
1978),  for  the  proposition  that  a  failure 
to  have  a  HACCP  plan  could  not  alone 
be  a  violation  of  section  402(a)(4)  of  the 
act  because  it  would  not  constitute 
insanitation, 

FDA  does  not  agree  that  the  General 
Foods  case  stands  for  this  proposition. 
Rather,  the  court  in  General  Foods 
explicitly  recognized  that  "(bjecause  the 
purpose  of  402(a)(4)  is  to  prevent 
contamination,  or  nip  it  in  the  bud. 
actual  contamination  of  the  finished 
product  need  not  be  shown."  Id.  at  752, 
Significantly,  the  court  appeared  to  be 
impressed  with  the  preventive  contrpls 
that  were  in  place  in  the  defendant's 
plant.and  took  these  into  consideration 
in  deciding  that  the  agency  had  failed  to 
prove  that  section  402(a)(4)  of  the  act 
had  been  violated.  However,  the  court 
did  not  deal  at  all  with  the  limits  on 
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FDA's  authority  to  do  rulonaking  under 
sectians  402(a)(4)  and  701(a)  of  the  act 
to  establish  standards  for  such 
preventive  controla. 

Tlius.  it  is  not  inconsistent  with   

General  Foods  for  fDA  to  adopt  HACC7 
regulatimis  that  are  designed  to  define 
the  minimum  steM  that  a  sesfood 
wooessor  must  taka  to  ensure  that  the 
food  that  it  product  is  not  prenared 
under  ctmditions  that  may  render  it 
in|urious  to  health.:  Clearly,  given  the 
ridu  inherent  in  miny  seafood 
operations,  if  a  processor  does  not 
identify  the  critical!  control  points  in  its 
process,  and  does  not  monitor  what  goes 
on  at  those  points,  there  is  a  reasonable 
possibility  tnat  the  food  that  it  produces 
wrill  be  injurious  toi  health. 

A  i»imary  objective  of  the  seafood 
HAOCP  regulations  is  to  establish  a 
system  of  preventiife  omtrols  for  human 
food  safety.  The  H^CX3>  plan  is  a 
fundamental  step  i^  the  development  of 
these  omtrols.  It  istiie  step  in  which  the 
manufacturer  analyzes  its  process, 
identifies  the  points  at  which  problems 
may  occur,  and  establishes  the 
parameters  that  must  be  met  if  those 
problems  are  to  be  avoided.  Thus, 
nilure  to  have  a  HACCP  plan  would,  in 
fact,  constitute  an  'tinsanitary 
condition"  as  this  l^rm  must  be 
understood  in  light  of  the  relevant  case 
law. 

Section  402(a)(4)lwas  added  to  the  act 
to  ensure  "the  observance  of  those 
precautions  which  Consciousness  of  the 
obligation  imposed  upon  producers  of 
perishable  food  prqducts  should  require 
in  the  preparatioa  if  food  for 
consumption  by  human  beings." 
Hearings  before  thq  Senate  Committee 
on  Commerce,  S.  2900,  73d  Cong,  2d 
Sess.,  Mar.  1934.  as  cited  in  United 
States  V.  1^00  CanB.  Pasteurized  Whole 
Eggs.  Etc..  supra.  399  F.  Supp.  140-141. 
Clearly.  HACCP  reflects  the  emerging, 
internationally  recognized 
understanding  of  the  precautions 
necessary  to  produce  safe  food.  These 
regulations  embrace  HACCP  and 
provide  processors  with  directions  for 
establiddng  HACCP  systems  and 
operating  them  as  a  matter  of  routine 
custom  and  habit  that  will  ensure  the 
safety  of  the  food  that  they  produce. 
Thus.  FDA  finds  thet  operation  under 
an  effective  HACCP  system  is  necessary 
to  meet  a  processoil's  obligation  imder 
section  402(a)(4)  of  the  act. 

4.  Records 

In  Confectionersi  the  court  upheld 
FDA's  authority  to  Issue  regulations 
imder  section  402(t)(4)  of  the  act  that 
included  recordkeaping  requirements. 
The  recordkeeping  iprovisions  of  the 
regulations  were  d^llenged  on  the 


grounds  that  they  would  permit 
prosecution  where  processing 
conditions  were  completely  sanitary, 
but  the  records  were  deficient  Such  an 
outcome,  it  was  argued,  would  be 
beyond  the  scope  of  section  402(a)(4)  of 
the  act. 

Citing  Toilet  Goods,  the  court  rejected 
this  argiunent  and  held  that  the  primary 
consideration  was  whether  the  statutory 
scheme  ss  a  whole,  not  just  section 
402(a)(4)  of  the  act,  justified  the 
agency's  regiilations.  The  court  pointed 
out  that  this  consideration  involved  an 
inquiry  into  practicalities  as  well  as 
statutory  purpose,  i.e.,  enforcement 
problems  encountered  by  FDA  and  the 
need  for  various  forms  of  supervision  in 
order  to  accomplish  the  goak  of  the  act. 

5.  Two  comments  expressed  the  view 
that  the  holding  in  Confectioners  should 
be  limited  to  the  specific  facts  in  that 
case.  One  comment  stated  that  the  case 
only  upheld  FDA's  authority  to  impose 
recordkeeping  requirements  on  firms  to 
facilitate  recaUs  of  potentially 
dangerous  products.  The  other  comment 
noted  that  die  case  only  granted  FDA 
access  to  shipping  records.  The 
comment  pointed  out  tiiat  FDA  already 
has  access  to  such  records  from  carriers 
under  section  703  of  the  act. 

While  it  is  true  that  the  records  that 
FDA  was  requiring,  and  to  which  the 
agency  claimed  access  under  the 
regulations  involved  in  Confectioners. 
were  source  coding  and  dis^bution 
records  in  order  to  facilitate  recalls,  the 
coiut's  ruling  involved  broad  principles 
relating  to  the  validity  of  the  regulations 
generally  and  was  not  limited  to  recalls 
or  shipping  records.  The  court  stated 
that  in  light  of  the  statutory  scheme  as 
a  whole,  "we  find  no  basis  for  the 
Association's  distinction  between  the 
FDA's  role  in  preventing  and  remedying 
commerce  in  adulterated  foods.  The 
agency  believes  that  the  Act  imposes  on 
the  FDA  an  equal  duty  to  perform  each 
role."  Id.  at  694.  This  statement  simply 
is  not  consistent  with  the  narrow 
reading  suggested  by  the  comment. 
Rather,  it  fully  supports  FDA's  authority 
to  adopt  regulations  to  prevent  the 
introduction  of  adulterated  foods  into 
interstate  commerce.  Clearly, 
compliance  with  FDA's  seafood  HACCP 
regulaticms  will  help  to  achieve  that 
end. 

It  is  also  true,  as  one  comment 
pointed  out,  that  section  703  of  the  act 
expressly  grants  FDA  access  to  shipping 
records  and  not  to  the  kinds  of 
processing  records  required  in  these 
regulations.  FDA  cannot  agree,  however, 
that  Confectioners  stands  for  the 
proposition  that  FDA  should  have 
access  only  to  food  manufacttuers' 
shipping  records  because  those  are  the 


only  kinds  of  records  to  which  FDA  has 
access  iinder  section  703  of  the  act  The 
court  concluded  that  the  luirrow  scope 
of  section  703  of  the  act  is  not  a 
limitation  on  the  right  of  the  agency  to 
require  recordkeephig  and  have  access 
to  records  that  are  outside  the  scope  of 
section  703  of  the  act,  so  long  as  the 
recordkeeping  requirement  is  limited, 
clearly  assists  the  efficient  enforcement 
of  the  act.  and  the  burden  of 
recordkeeping  is  not  unreasonably 
(merous  (569  F.2d  at  693  n.g). 

The  recordkeeping  required  Under 
these  regulations  passes  the 
Confectioners  test.  First,  the 
recordkeeping  requirements  are  limited 
The  HACCP  recordkeeping  and  record 
access  requirements  in  the  final  rule  are 
tied  specifically  to  the  critical  control 
points  (CCP's)  in  the  manufacturing 
process.  In  other  words,  the 
recordkeeping  req\iirements  are  limited 
to  those  points  in  the  process  at  which 
control  is  essential  if  assurance  that  the 
resultant  product  will  not  be  injurious 
to  health  is  to  be  achieved. 

Second,  the  recordkeeping  assists  in 
the  efficient  enforcement  of  the  act.  The 
recordkeeping  requirements,  by 
focusing  on  the  CCP's,  ensure  that  the 
processor  and  the  agency  focus  on  those 
aspects  of  processing  that  most 
jeopardize  food  safety.  Unlike  the 
current  inspection  system, 
recordkeeping  in  a  HACCP-type  system 
documents  that  preventive  controls  are 
being  followed  and  enables  the  regulator 
to  verify  this  fact  Such  a  system, 
therefore,  assists  in  effective  and 
efficient  enforcement  of  the  act. 

Finally,  the  HACCP-recordkeeping 
burden  is  not  unduly  onerous.  It  is 
limited  to  those  aspects  of  processing 
that  are  critical  to  food  safety. 
Documentation  that  control  is  being 
maintained  over  these  aspects  of 
processing  need  only  be  a  minor 
additional  step  in  most  instances.  The 
dociunentation  required  in  the  final  rule 
is  narrowly  tailored  to  ensure  that  only 
essential  information  needs  to  be 
recorded. 

6.  Several  comments  questioned 
whether  FDA  may  have  access  to 
HACCP  records  and  plans  on  the 
grounds  that  the  act  does  not  explicitly 
authorize  such  access.  Some  of  diese 
comments  pointed  to  the  lack  of 
authorization  in  section  704  of  the  act 
(21  U.S.C.  74).  the  provision  that 
authorizes  the  inspection  of  food 
processors  and  other  types  of 
establishments.  The  comments  pointed 
out  that  section  704  of  the  act  authorizes 
agency  access  to  certain  records  relating 
to  prescription  drugs  and'medical 
devices  during  the  course  of  those 
inspections  but  not  to  records  relating  to 


foods.  One  comment  felt  that  the 
specific  grant  of  records  access  for  drugs 
and  devices  in  section  704  of  the  act 
precluded  expansion  of  access  to 
records  not  specifically  mentioned  in 
the  act.  Other  comments  felt  that  FDA 
was  barred  fiom  access  simply  because 
the  act  does  not  expressly  grant  it. 

FDA  does  not  agree,  as  the  agency's 
authority  imder  sections  402  and  701(a) 
of  the  act  to  issue  these  regulations 
provides  ample  authority  for  records 
access.  The  line  of  cases  cited  above 
stands  for  the  proposition  that  a  lack  of 
explicit  delegated  authority  does  not 
invalidate  agency  regulations  so  long  as 
the  regulations  are  consistent  with  the 
act's  overriding  purpose.  In 
Confectioners,  the  court  upheld  FDA's 
authority  to  adopt  recordkeeping 
requirements  in  the  absence  of  an 
explicit  delegation  of  authority.  In  that 
case,  moreover,  the  court  fotmd  no 
evidence  that  Congress  intended  to 
immunize  food  processors  from  limited 
recordkeeping  (569  F.2d  at  695). 
Similarly,  the  coiirt  in  Nova  Scotia 
concluded,  in  the  absence  of  such 
evidence,  that  there  was  no  impediment 
to  a  broad  reading  of  the  statute  based 
on  the  general  piupose  of  the  Congress 
in  protecting  public  health  (568  F.2d  at 
248). 

FDA  has  concluded,  therefore,  that 
these  regulations  are  consistent  with 
section  704  of  the  act  and  with  the  act 
as  a  whole.  Because  the  preventive 
controls  required  by  HACCP  are 
essential  to  the  production  of  safe  food 
as  a  matter  of  design,  the  statutory 
scheme  is  benefited  by  agency  access  to 
records  that  demonstrate  that  these 
controls  are  being  systematically 
applied.  The  case  law  supports  FDA's 
authority  to  require  such  recordkeeping 
and  to  have  access  to  such  records. 

Other  coimtries,  including  Canada, 
the  European  Union  (EU)  Norway, 
Australia,  and  New  Zealand,  which 
have  already  implemented  HACCP-type 
systems,  have  deemed  it  necessary  to 
the  success  of  their  systems  to  provide 
for  recordkeeping  and  record  access 
along  the  lines  of  this  regulation  (for 
either  their  entire  seafood  industries  or 
seafood  export  industries).  Thus,  it  is 
widely  accepted  that  recordkeeping  and 
inspectional  access  are  essential 
con^onents  of  a  HACCP-type  seafood 
system.  In  addition,  in  order  to  maintain 
other  countries'  faith  in  the  safety 
standards  of  U.S.  seafood  exports,  FDA 
needs  similar  access  to  records  showing 
HACCP  implementation. 

7.  One  comment  expressed  the  view 
that  the  copying  of  records  by  FDA,  as 
authorized  by  these  regulations,  is 
beyond  the  scope  of  section  704  of  the 
act. 


FDA  points  out  that  it  is  not  acting 
under  section  704  of  the  act.  To 
effectuate  the  broad  piuposes  of  the  act, 
there  may  be  some  circumstances  in 
which  access  to  the  records  would  be 
meaningless  without  the  opportunity  to 
copy  them.  While  the  agency  does  not 
anticipate  that  copying  will  be 
necessary  in  most  instances,  perhaps  the 
most  readily  predictable  circmnstance 
in  which  copying  would  be  necessary  is 
when  an  investigator  needs  assistance 
from  relevant  experts  in  headquarters  to 
evaluate  the  record.  Without  copying,  it 
would  be  necessary  for  the  agency  to 
rely  solely  on  the  notations  and  report 
of  the  investigator. 

This  reliance  may  not  be  adequate  in 
many  circimistances.  For  example,  there 
may  be  a  deviation  from  a  critical  limit 
(CL)  that  poses  no  health  risks.  Without 
the  ability  to  show  a  copy  of  the  records 
to  someone  within  the  agency  with  the 
necessary  expertise  in  the  area,  an 
investigator  would  have  to  cite  the 
company  for  a  violation.  If,  however,  an 
agency  expert  determined  that  the 
deviation  posed  no  safety  risks,  the 
agency  could  use  its  enforcement 
discretion  not  to  pursue  a  violation. 

8.  One  comment  expressed  the  view 
that  the  act  does  not  support  a 
mandatory  HACCP  program  that 
includes  access  to  records  for  the  entire 
seafood  industry.  According  to  the 
comment,  the  act  permits  FT)A  access  to 
records  only  imder  extreme  conditions 
where  there  is  a  potential  for  injury,  but, 
the  comment  noted,  hazards  are  only 
associated  with  a  small  percentage  of 
fish. 

FDA  cannot  agree.  While  it  is  true  that 
those  seafood-related  Ulnesses  that  are 
reported  to  public  health  authorities 
tend  to  be  associated  with  a  limited 
number  of  species,  potential  hazards  are 
much  broader.  As  indicated  above,  the 
1991  NAS  report  on  seafood  safety 
provides  an  extensive  inventory  of 
hazards. 

For  the  benefit  of  the  commentor  it  is 
worth  noting  that  if  a  processor  is 
involved  with  species  and  processes  for 
which  there  axe  no  food  safety  hazards 
that  are  reasonably  likely  to  occur,  a 
HACCP  plan  will  not  be  necessary 
under  these  regulations.  As  will  be 
discussed  later  in  this  preamble,  the 
agency  anticipates  a  post- 
implementation  dialog  with  firms  on 
whether  they  have  hazards  that  must  be 
controlled  in  accordance  with  these 
regulations  and,  if  so,  how  many. 

9.  One  comment  expressed  the  view 
that  the  authority  to  inspect  ordinary 
food  records  has  not  been  asserted 
before.  This  statement  was  made  in 
support  of  the  contention  that  there  is 


no  statutory  basis  for  FDA  access  to 
ordinary  food  records. 

The  legal  basis  for  FDA's  access  to 
records  has  already  been  fully  addressed 
in  this  preamble.  It  is  important  to  note 
that  the  agency  is  not  claiming  a  right 
of  access  to  food  records  coextensive 
with  that  for  drugs  and  devices  under 
section  704  of  the  act.  Rather,  FDA  is 
asserting  a  right  to  access  to  records  that 
is  narrowly  tailored  to  advance  the 
purposes  of  the  sections  of  the  act  that 
it  is  implementing  here,  i.e.,  records 
relating  to  the  CCP's  in  a  firm's  process. 

While  the  agency  is  not  sure  what  the 
comment  meant  by  "ordinary"  food 
records,  it  is  worth  pointing  out  that  the 
position  in  this  regulation  on  agency 
access  to  records  is  a  longstanding 
interpretation  for  regulations  of  this 
type.  Agency  access  to  processing  and 
production  records  has  been  required 
since  the  early  1970's  in  FDA's 
regulations  for  thermally  processed  low- 
acid  foods  packaged  in  hermetically 
sealed  containers  (part  113)  and  for 
acidified  foods  part  114  (21  CFR  114). 
As  discussed  in  the  new  section,  these 
regulations  were  issued  primarily  under 
the  authority  of  both  sections  402(a)(4) 
and  404  of  the  act  (21  U.S.C.  344), 
neither  of  which  specifically  mention 
access  to  records. 

5.  Relevance  of  Section  404  of  the  Act 

10.  Several  comments  expressed  the 
view  that  FDA  should  base  HACCP 
regulations  on  section  404  of  the  act 
rather  than  on  section  402(a)(4)  of  the 
act.  Some  of  these  comments  were 
referring  to  these  seafood  HACCP 
regulations,  while  others  were  primarily 
concerned  with  any  HACCP  regulations 
that  FDA  might  issue  for  other  foods. 
Other  comments  expressed  the  view 
that  FDA's  existing  low-acid  canned 
food  regulations  should  serve  as  a 
model  for  new  HACCP  programs. 
Because  some  of  the  low-add  canned 
food  regulations  have  been  issued  under 
section  404  of  the  act,  all  of  these 
comments  may  have  been  making  the 
same  general  point. 

Most  of  those  that  advocated  use  of 
section  404  of  the  act  as  the  legal  basis 
expressed  concerns  about  the 
appropriateness  of  relying  on  section 
402(a)(4)  of  the  act  and  the  narrow 
grants  of  access  to  records  in  the  act, 
especially  in  section  704  of  the  act,  and 
concluded  that  the  act  only  grants  the 
agency  access  to  records  under  extreme 
situations.  One  comment  urged  that 
FDA  issue  the  seafood  HACCP 
regulations  under  the  authority  of 
section  404  of  the  act  in  order  to 
enhance  the  agency's  ability  to  achieve 
compliance  throu^  the  permit  system. 
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Section  404  of  the  act  is  entitled 
"Emergency  Permit  Control."  It 
authorizes  FDA  to  establish  a  permit 
system  for  processed  of  food  tnat  may 
be  injurious  to  health  when  two 
conditions  are  met:  (1)  Contamination  is 
with  microorganisms,  and  (2)  the 
injurious  nature  of  the  product  cannot 
be  adeqiiately  determined  after  the 
product  enters  interstate  commerce. 
Section  404  of  the  act  authorizes  FDA  to 
inspect  firms  that  operate  imder  this 
permit  system  but  does  not  mention 
records  or  FDA  access  to  records. 

As  indicated  previously,  FDA  has 
issued  regulations  upder  this  authority. 
Regulations  at  part  108  (21  CFR  part 
108)  subpart  A  establish  the  permit 
system  generally.  Regulations  at  part 
108  subpart  B  establish  that  acidified 
foods  and  thermally  processed  low-acid 
foods  in  hermetica%  sealed  containers 
(i.e.,  low-add  canned  foods,  or  "LACF") 
meet  the  criteria  in  fection  404  of  the 
act  and  are  therefor^  subject  to  the 
permit  system.  Subnart  B  requires 
processors  of  these  foods  to  register  with 
FDA  and  to  submit  detailed  information 
to  FDA  on  their  maiiufactiuing 
processes. 

As  an  adjunct  to  these  regulations, 
FDA  has  also  issued  the  regulations, 
refarred  to  previously,  at  part  113  and 
part  114  for  these  ptoducts.  These  latter 
regulations  require  |he  maintenance  of 
day-to-day  processing  records  that  are 
retained  by  the  prooessor  and  are  in 
addition  to  the  processing  information 
that  must  be  sent  to  FDA.  FDA 
investigators  have  access  to.  and  may 
copy,  these  records  (§§  108.25(g)  and 
108.35(h)). 

While  the  permit  system  may  have 
some  compliance  advantages,  as  pointed 
out  by  one  comment,  there  are  other 
considerations  in  th^s  case  that  are  more 
important.  The  permit  system  is,  as  the 
title  of  section  404  of  the  act  declares, 
an  "emergency"  system.  Because  it  is  an 
extreme  remedy  forjextreme  situations. 
FDA  has  used  sectiqn  404  of  the  act 
relatively  sparingly. 

In  the  case  of  seaft>od.  although  FDA 
strongly  believes  that  a  HACCP  system 
will  correct  deficiencies  in  the  current 
system  and  provide  significant  further 
assurance  of  safety,  the  agency  cannot 
conclude  that  seafo^  is  in  an  overall 
state  of  emergency  ftt>m  a  public  health 
standpoint.  This  conclusion  is 
consistent  with  the  position  taken  by 
the  NAS.  The  NAS' Institute  of 
Medicine,  in  its  1991  report  entitled 
"Seafood  Safety."  devoted  hundreds  of 
pages  to  areas  of  risk  and  made 
numerous  reconunepdations  about 
control  measures,  idcluding  the 
application  of  HACCP  where 
appropriate.  However,  the  NAS  also 
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concluded  that  most  seafood  in  the  U.S. 
marketplace  is  imlikely  to  cause  illness. 

FDA  believes  that,  for  seafood  at  least. 
HACCP  should  be  the  norm  rather  than 
an  exceptional  remedy  for  an  extreme 
situation.  A  functioning  HACCP  system 
reflects  an  understanding  of  the  wide 
range  of  hazards  to  which  seafood  may 
always  be  subject  and  provides  for  a 
systematic  application  of  the  preventive 
controls  necessary  to  minimize  the 
occurrence  of  those  hazards.  It  is  the 
most  effective  and  efficient  way  known 
of  ensuring  food  safety  as  a  matter  of 
design.  In  this  regard.  FDA  has 
concluded  that,  for  seafood,  the  efficient 
enforcement  of  the  act  should  not  have 
to  depend  on  a  finding  of  an  emergency 
imder  section  404  of  the  act. 

It  is  also  worth  noting  that  section  404 
of  the  act  would  limit  the  application  of 
HACCP  to  hazards  by  reason  of 
contamination  team  microorganisms. 
FDA  is  not  aware  of  any  HACCP  expert 
or  authoritative  body,  including  the 
National  Advisory  Committee  for 
Microbiological  Criteria  for  Foods 
(NACMCF).  which  advocates  limiting 
(iACCP  to  these  hazards  only.  A  full 
discussion  of  hazards  to  which  seafood 
HACCP  should  apply  appears  later  in 
thispreamble. 

FuA  does  not  agree  that  section  404 
of  the  act  is  the  only  basis  for  these 
seafood  HACCP  regulations,  or  that  it 
would  be  a  more  appropriate  basis.  It  is 
not  clear,  moreover,  how  section  404  of 
the  act  can  be  cited  as  supporting  the 
proposition  that  the  agency  only  has 
access  to  records  in  extreme  situations. 
As  indicated  earlier,  section  404  of  the 
act  contains  no  express  grant  of  access 
to  records.  Again,  FDA  has  concluded 
boTD  the  case  law  that,  under 
appropriate  circumstances,  the  agency 
has  access  to  specific  types  of  records 
on  foods  and  food  processing  for 
specific  purposes,  where  such  access  is 
not  expressly  provided  for  in  the  act, 
but  the  agency  caimot  conclude  that  this 
right  is  limited  to  extreme  situations. 
Some  of  the  comments  provided 
examples  of  extreme  situations  to  which 
HACQP  regulatiims  should  be  limited 
from  their  standpoint.  These  examples 
raise  important  issues  that  will  be 
addressed  elsewhere  in  this  preamble. 

11.  Two  comments  expressed  the 
view  that  the  LACF  regulations  should 
serve  as  a  model  for  the  types  of  records 
that  would  be  accessible  under  HACCP 
regulations. 

FDA  did  in  fact  use  the  LACF 
regulations  as  a  model  in  that  regard. 
The  HACCP  plan  required  here  is 
similar  to  the  scheduled  processes  that 
processors  must  submit  in  the  LACF 
regulations.  Likewise,  there  is  little 
difference  between  the  HACCP- 


monitoring  records  required  here  and 
the  day-to-day  processing  records  that 
are  required  in  LACF  regulations. 

B.  HACCP  Pro  and  Con 

1.  Overview 

Nearly  half  of  the  comments  included 
specific  statements  of  support  or 
opposition  for  the  concept  of  a 
mandatory  HACCP  program  to  ensure 
the  safety  of  seafood.  T^e  supporters 
outnumbered  the  opponents  by  over  10 
tol. 

Nearly  all  of  those  who  supported  the 
approach  also  had  technical  comments 
on  various  provisions  in  the  proposal. 
Some  conditioned  their  support  on  the 
availability  of  additional  enforcement 
authorities  or  resoiuces  for  FDA.  These 
aspects  of  their  comments  will  be 
responded  to  elsewhere  in  this 
preamble.  A  small  number  of  these 
comments  supported  the  concept  of  a 
mandatory  HACCP  program  for  seafood 
but  opposed  the  proposal  as  drafted. 

The  supporters  of  the  concept 
included  most  of  the  seafood  trade 
associations  that  commented, 
businesses,  consumer  advocacy 
organizations,  Federal  and  State 
agencies,  professional  societies, 
academics,  and  a  member  of  Congress.       . 
The  reasoiis  for  this  support  included:      ' 
Enhancement  of  consumer  confidence, 
the  superiority  of  HACCP-type 
preventive  controls  over  traditional 
CGMP-type  controls  and  end-product 
sampling,  the  view  that  HACCP  is  the 
most  efficient  and  effective  way  to 
ensure  safety,  and  the  view  that  a 
mandatory  HACCP  system  reflects  an 
appropriate  assigning  of  primary 
responsibility  to  industry  for  producing 
safe  food.  Other  reasons  included  a 
leveling  of  the  competitive  playing  field, 
both  domestically  and  internationally; 
the  need  for  prompt  adoption  of  a 
mandatory  HACCP  program  by  FDA  to 
enable  the  seafood  industry  to  maintain 
its  market  position  in  Europe  and 
elsewhere  throughout  the  world;  greater 
productivity;  and  increased  industry 
control  over  processing. 

One  large  seafood  trade  association 
stated: 

[The  association]  strongly  supports  the 
adoption  of  a  comprehensive  regulatory 
program  by  the  FDA  which  is  designed  for 
fish  and  seafood  using  HACCP  principles. 
HACCP  systems  have  been  applied 
successfully  by  individual  firms  in  our 
industry,  and  they  have  been  shown  to  be  a 
very  cost-effective  way  of  controlling  safety     ' 
hazards.  Of  equal  importance,  the  adoption 
of  a  HACCP-based  regulatory  program  should 
lead  to  more  effective  and  efficient  use  of 
FDA  resources,  and  less  disruption  of  the 
processing  and  importing  of  seafood  for 
consumers. 
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A  small  number  of  comments 
expressed  opposition  to  the  mandatory 
HACCP  approach  for  seafood,  however. 
One  State  comment  expressed  the  view 
that  HACCP  would  not  have  any 
significant  effect  on  reducing  illnesses 
from  molluscan  shellfish.  Another 
comment  stated  that,  overall,  seafood- 
related  illness  data  do  not  justify 
mandatory  HACCP  for  seafood.  (Several 
other  comments  questioned  the  need  for 
these  regulations  in  light  of  the  NAS' 
conclusion  that  commercial  seafood  is 
generally  safe.  These  comments  either 
generally  opposed  the  proposed 
regulations  as  drafted,  or  opposed  its 
application  to  the  comments'  segments 
of  the  seafood  industry,  but  did  not 
express  opposition  to  meindatory 
HACCP  as  a  concept.)  None  of  these 
comments  supplied  any  new  seafood- 
related  illness  data. 

2.  The  Significance  of  the  Illness  Data 

The  preamble  to  the  proposed 
regulations  described  broadly  what  is 
known  and  not  known  about  the  extent 
of  seafood-related  illness  in  the  United 
States.  Foodbome  illnesses  tend  to  be 
significantly  underreported  to  public 
health  authorities.  Consequently, 
precise  data  on  the  numbers  and  causes 
of  foodbome  illness  in  this  country  do 
not  exist.  FDA  does  know,  however,  that 
illness  fit>m  seafood  does  occur,  and 
that  a  wide  variety  of  hazards  have  been 
identified  that  could  cause  illness  from 
seafood  (see  Ref.  7.  pp.  1-13).  The 
overwhelming  majority  of  these  hazards 
are  amenable  to  preventive  controls. 
FDA's  draft  Guide  addresses  controls  for 
over  20  specific  types  of  safety  hazards. 

The  primary  purpose  of  these 
regulations  is  to  ensiue  that  preventive 
controls  are  systematically  applied  in 
seafood  processing  as  a  matter  of  routine 
custom  and  usage,  and  in  a  way  that  can 
be  verified  by  company  management  as 
well  as  by  regulatory  authorities.  Thus, 
while  the  reported  illness  data  are 
highly  relevant  to  whether  these 
regulations  should  be  issued,  they  axe 
not  the  sole  basis  for  the  regulations. 

For  molluscan  shellfish  in  particular, 
FDA  agrees  with  the  commenters  who 
believe  that  the  principles  of  the 
National  Shellfish  Sanitation  Program 
(NSSP)  should  continue  to  form  the 
basis  for  the  molluscan  shellfish  safety 
program  in  this  country.  There  is  no 
clear  alternative  to  proper  water 
classification  and  patrol  by  State 
authorities  as  the  basis  for  molluscan 
shellfish  safety.  HACCP  provides 
processors  with  an  excellent  system  for 
ensiuing  that  these  preventive-type 
controls  are  adhered  to  in  a  systematic 
way. 


It  may  be  argued — and  some 
comments  made  the  point — that  the  best 
way  to  reduce  the  overall  number  of 
illnesses  from  raw  molluscan  shellfish 
is  to  provide  additional  resources  to  the 
States  to  enhance  their  water 
classification  and  monitoring  abilities. 
Classifying  and  patrolling  shellfish 
harvesting  waters  are  important  means 
of  preventing  molluscan  shellfish  that 
have  been  contaminated  from  sewage 
fit>m  entering  the  marketplace. 
However,  additional  Federal  resources 
will  probably  not  be  available  for  this 
purpose  in  the  foreseeable  future.  It  is 
imperative,  therefore,  that  the  system 
that  is  in  place  be  made  as  efficient  as 
possible. 

It  would  be  incongruous  to  exempt 
from  a  national  system  of  preventive 
controls  the  processors  of  products 
identified  by  the  NAS  as  the  source  of 
the  greatest  numbers  of  seafood- 
associated  illnesses.  FDA  strongly 
believes  that  HACCP  controls  will  help 
shellfish  processors  and  regulators  alike 
to  better  focus  on  potential  safety 
problems  and  less  on  tangential  matters 
than  historically  has  been  the  case.  A 
full  discussion  of  the  application  of 
HACCP  to  raw  molluscan  shellfish 
appears  later  in  this  preamble. 

3.  Exempt  Specific  Industry  Segments? 

12.  Comments  stating  that  HACCP 
systems  should  not  be  mandated  for 
specific  industry  segments  usually 
referred  to  either  the  crab  processing  or 
the  catfish  industries.  These  comments 
generally  expressed  the  view  that 
HACCP  requirements  for  these 
industries  were  not  necessary. 

FDA  advises  that  these  regulations  are 
flexible  enough  so  that  HACCP-type 
controls  are  not  required  where  they  are 
not  necessary,  i.e.,  where  it  is 
reasonably  likely  that  hazards  do  not 
exist.  It  is  the  agency's  experience, 
however,  that  there  are  reasonably  likely 
hazards  associated  with  crabmeat  as  a 
cooked,  ready-to-eat  product,  including 
the  growth  of  pathogens  as  a  result  of 
time-temperature  abuse  of  the  product 
and  the  potential  for  pathogen  survival 
bom  inadequate  pasteurization.  There 
are  reasonably  likely  hazards  associated 
with  the  processing  of  catfish  (e.g.. 
contamination  from  agricultural 
chemicals,  improperly  used  aquaculture 
drugs,  and  a  variety  of  hazards  resulting 
from  the  in-plant  processing 
operations).  It  is  incimibent  on 
processors  of  these  products  to  know 
and  control  such  hazards. 

The  agency  recognizes  that  whether 
reasonably  lU^ely  hazards  exist  involves 
case-by-case  determinations.  As  will  be 
discussed  in  the  "HACCP  plan"  section 
of  this  preamble,  processors  will  be 


given  every  opportimity  to  demonstrate 
why  no  hazards  exist  in  their 
operations. 

4.  Would  Voluntary  HACCP  Be 
Superior? 

13.  Some  comments  believed  that  a 
voluntary  approach  to  HACCP  for 
seafood  would  be  preferable  to  a 
mandatory  approach.  One  reason  given 
for  this  view  was  that,  under  a 
mandatory  system,  the  risk  of  regulatory 
action  by  FDA  would  compel  processors 
to  design  HACCP  controls  that  were  the 
minimum  necessary  to  comply  with  the 
rule.  There  would  be  a  significant 
disincentive  for  processors  to  design 
HACCP  plans  that  have  the  greatest 
practical  impact  on  food  safety  out  of 
fear  that  occasional  failure  to  meet  those 
higher  standards  would  trigger  a 
regulatory  response. 

If  voluntary  HACCP  systems  were 
already  universal,  or  nearly  so  in  the 
seafood  industry,  and  they  generally 
applied  safety  controls  that  were  beyond 
the  minimum  needed  for  safety,  FDA 
would  see  little  reason  to  establish  a 
mandatory  system.  However,  HACCP  is 
not  the  norm,  and  given  the  current 
situation  in  the  seafood  industry,  FDA 
finds  that  making  HACCP  mandatory  is 
necessary  to  ensure  that  safe, 
wholesome,  and  unadulterated  product 
is  produced.  Thus,  FDA  is  adopting  part 
123  (21  CFR  part  123). 

The  agency  acknowledges  the 
possibility  that,  under  a  mandatory 
system,  firms  will  perceive  that  they  are 
on  safer  ground  with  FDA  if  they 
establish  minimum  acceptable  controls 
that  are  more  easily  met,  rather  than 
more  stringent  controls  that  are  beyond 
the  minimum  necessary  to  ensure  safety 
and,  therefore,  are  harder  to  meet.  For 
example,  in  deciding  what  CCP's  to 
identify  in  a  HACCP  plan,  a  processor 
might  err  on  the  side  of  inclusion  under 
a  voluntary  plan  but  keep  the  number  of 
CCP's  down  to  the  minimum  acceptable 
to  FDA  if  having  a  plan  is  mandatory. 

It  remains  to  be  seen  whether 
processors  will  really  choose  to  behave 
this  way  imder  a  mandatory  system.  The 
choices  that  processors  will  make  may 
depend,  in  part,  on  FDA  policy  toward 
HACCP  plans  that  are  beyond  the 
minimiun.  The  logic  in  favor  of  the 
agency  initiating  regulatory  action  when 
a  processor  fails  to  meet  its  own  CL  but 
succeeds  in  meeting  a  minimiun  level 
that  would  have  been  an  acceptable  CL 
to  FDA,  would  be  that  the  firm  is  out  of 
control  vis  a  vis  its  own  preventive 
process.  The  logic  against  initiating 
regulatory  action  would  be  that  the 
processor  is  still  in  control  in  terms  of 
meeting  minimum  necessary  safety 
parameters,  and  that  the  product  is.  in 
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FDA's  opinion,  safe  to  eat.  As  an 
additional  fiictor,  FDA  does  not  want  to 
discourage  firms  froai  establishing 
preventive  controls  for  themselves  that 
are  beyond  the  fninijniiin  necessary  to 
ensure  safety.  | 

In  evaluating  monitoiing  records, 
FDA  will  first  deterqiine  whether  the 
recorded  values  are  ivithin  the 
processor's  critical  limits  as  set  out  in 
its  HACCP  plan.  Wh^re  values  are  found 
that  are  outside  the  GL's,  the  agency  will 
determine  the  cause  and  extent  of  such 
occurrences,  and  what  corrective  action, 
if  any,  the  processor  has  taken.  Where 
product  that  was  involved  in  a  CL 
deviation  was  distril^uted  without  first 
being  subjected  to  appropriate 
corrective  action,  FQA  will  determine 
the  cause  and  extent  of  the  control 
failure. 

In  determining  th^  appropriate  agency 
regulatory  response  to  CL  deviations, 
FDA  will  assess  the  (>ublic  health  risk 
that  the  product  poses.  This  assessment 
wlU,  in  part,  involve  a  determination  of 
whether  the  minimum  limit  necessary 
to  ensure  safety  was  breached.  FDA 
acknowledges  that  this  level  and  the 
processor's  CL  may  not  always  be  the 
same.  The  agency  is  not  likely  to  take 
action  against  a  product  that  it  finds 
poses  no  significant  public  health  risk, 
regardless  of  whether  it  has  or  has  not 
met  the  processor's  CL. 

Nonetneless,  processors  must 
establish  controls  to|  ensure  that 
appropriate  corrective  actions  are  taken 
when  their  Cl.'s  are  breached.  Where 
such  controls  fail,  FpA  expects 
processors  to  redesign  their  control 
mechanisms  as  nec^sary.  Chnmic 
failure  to  appropriately  respond  to  CL 
deviations  demonstiates  that  a 
processor's  HACCP  system  is 
inadequate,  and  that  fact  could  cause 
FDA  to  have  some  rtgiilatory  concern. ' 

14.  Another  comiAent  urged  that 
HACCP  for  seafood  should  be  voluntary 
on  the  grounds  that  FDA  lacks  the 
resources  and  statutory  enforcement 
authorities  to  operate  a  mandatory 
system.  Other  comn)ents  expressed  the 
same  types  of  concelras  about  FDA 
resources  and  enforcement  authorities 
without  concluding  that  a  volimtary 
system  would  be  preferable.  One 
comment,  from  a  codsiuner  advocacy 
organization  representing  several  other 
organizations,  supporied  the  concept  of 
a  mandatory  HACCP  system  but 
expressed  reservatipns  about  FDA's 
ability  to  adequately  perform  HACCP- 
based  inspections  of  processors  without 
additional  resources.  Other  commenters 
expressed  the  sameikinds  of  concerns. 
The  comment  poinljBd  out  that  because 
HACCP  inspectionajwill  take  longer' 
than  ciirrent  inspections,  the  intervals 


between  inspections  will  increase 
significantiy,  creating  "an  unenforced 
indiistry  honor  system."  The 
commentOT,  and  some  others,  also 
advocated  additional  enforcemfflit 
authorities. 

The  success  of  this  program  will 
depend  on  a  niunber  of  factors.  One  of 
these  factors,  unquestionably,  will  be 
the  ability  of  a  regulatory  authority,  or 
authorities,  to  adequately  monitor 
processors'  HACCP  systems  through 
inspections.  If  the  frequency  of 
inspections  is  too  low,  safety  may  not  be 
ensured,  consumer  confidence  may  be 
eroded,  and  the  accusation  that  the 
program  is  self-regulatory  may  have 
merit,  even  thou^  a  HACCP-based 
inspection  allows  the  investigator  to 
view  a  firm's  critical  operations  over 
time,  not  just  at  the  moment  of  the 
inspection. 

The  use  of  a  HACCP-based  system 
bears  on  the  adequacy  of  FDA's 
inspection  resources  in  two  important 
respects.  The  first  is  the  effect  of  the  use 
of  HACCP-based  inspections  on 
inspection  frequencies.  The  time  needed 
to  conduct  a  HACCP-based  inspection 
will  undoubtedly  vary  depending  on  the 
niunber  of  hazards,  complexity  of  the 
operation,  and  other  factors.  'The  first 
roimd  of  HACCP  inspections  will  likely 
take  longer — possibly  as  much  as  twice 
as  long  in  high-risk  and  complex 
operations — as  the  CGMP-based 
inspections  FDA  presently  conducts, 
but  the  time-per-inspection  is  likely  to 
drop  significantly  thereafter.  It  remains 
to  be  seen  whether  inspection  times  will 
eventually  shorten  to  current  times,  or 
whether  HACCP-based  inspections  will 
always  take  longer  on  average.  In  any 
event,  FDA  finds  some  merit  in  the 
comments'  basic  concerns  about 
inspection  fi^uencies. 

Second,  as  a  countervailing  matter,  a 
HACCP-based  inspection  can  be  a  more 
efficient  and  effective  inspection  than  a 
CGMP-based  inspection,  largely  because 
it  can  be  highly  focused  on  matters  that 
are  critical  to  safety,  and  because  access 
to  key  safety  monitoring  records  allows 
the  investigator  to  evaluate  the  process 
over  time.  Thus,  some  compensation  for 
increased  intervals  between  inspections 
will  be  provided  by  the  fact  that  the 
investigator  gets  not  merely  a  snapshot 
of  the  operation  of  the  plant  in  time  but 
a  broad  view  of  how  the  plant  has  been 
operated  over  the  preceding  months  or 
even  years,  as  reflected  in  the  plant's 
records.  Thus,  FDA  concludes  that,  on 
balance,  the  somewhat  longer 
inspection  intervals  that  might  occvir 
under  a  HACCP-based  system  would  be 
fully  compensated  for  by  the  broader 
view  provided  by  a  HACCP-based 
inspection. 


In  addition,  FDA  intends  to  increase 
die  frequency  and  improve  the 
consistency  of  processor  inspections 
through  HACCP-based  work  sharing 
partnerships  with  the  States.  One  of  the 
agency's  goals  is  for  these  regulations  to 
serve  as  a  basis  for  partnerships  that 
involves  a  pooling  of  resources. 

While  FDA  acknowledges  the 
comments'  concerns  about  resources, 
the  agency  woidd  not  agree  that  the 
HACCP  program  should  be  abandoned 
because  of  resource  constraints.  Quite 
the  contrary,  resoiirce  constraints  make 
it  imperative  that  FDA  seafood 
inspections  be  based  on  the  most 
effective  and  efficient  system  devised  to 
date.  HACCP  is  that  system.  Moreover, 
the  agency  believes  that  there  is  enough 
flexibility  in  a  HACCP-based  inspection 
system  to  permit  gradations  in 
implementation  (e.g.,  focusing  on  the 
most  extreme  hazards;  selectively 
reviewing  records)  to  accommodate 
whatever  resoiuce  situation  exists  at  any 
given  moment. 

With  regard  to  enforcement 
authorities,  as  made  clear  above,  the  act 
provides  ample  authority  for  the 
establishment  and  implementation  of  a 
HACCP-based  system  by  FDA. 
Regardless  of  whether  additional 
authorities  might  be  desirable,  there 
simply  is  no  reason  for  FDA  not  to 
proceed  to  establish  and  implement  a 
HACCP-based  system  forthwith. 

15.  Another  comment  expressed 
opposition  to  mandatory  HACCP  for  the 
seafood  industry  on  the  groimds  that 
HACCP  diverts  the  responsibility  for 
ensuring  a  safe  product  frtim  the 
govermnent  to  die  fish  processors. 

FDA's  intent  is  not  to  transfer  its 
legitimate  responsibilities  with  regard  to 
food  safety  to  the  regulated  industry.  In 
point  of  fact,  the  industry  already  has 
responsibility  imder  the  law  to  produce 
a  safe  product.  HACCP  helps  to  clarify,   • 
however,  how  responsibiUty  for  human 
food  safety  is  divided  between  industry 
and  the  regulator. 

Industry,  as  stated  above,  must  take 
primary  responsibility  for  the 
production  of  safe  food,  while  the 
regulator  must  be  responsible  for  setting 
standards  (including  program 
regulations  such  as  these],  verifying  that 
the  industry  is  doing  its  job,  and  taking 
remedial  action  when  it  is  not.  HACCP 
requires  that  the  industry  be  aware  of 
the  human  food  safety  hazards  that  are 
reasonably  likely  to  occur,  and  that 
industry  operate  under  a  system  that  is 
designed  to  ensure  that  those  hazards 
are  not  realized.  Thus,  HACCP  enables 
the  industry  to  demonstrate  that  it  is 
meeting  its  legitimate  responsibilities. 


5.  Other  Issues 

16.  One  comment  supported  the 
concept  of  HACCP  but  expressed  the 
view  that  the  regulation  drafting  process 
should  be  started  over  by  forming  a 
committee  consisting  of  representatives 
from  various  segments  of  the  seafood 
industry,  and  appropriate  government 
and  university  personnel.  A  few  other 
comments  expressed  the  view  that  FDA 
had  acted  too  quickly  in  issuing  the 
proposed  regulations  and  also  requested 
that  FDA  start  over  by  engaging  in 
discussions  with  industry,  foreign 
regulatory  agencies,  academia,  and 
consumers.  These  latter  comments, 
which  were  mostly  from  companies  not 
primarily  involved  in  the  processing  of 
seafood,  preferred  a  voluntary  approach 
to  HACCP,  with  mandatory  applications 
only  in  exceptional  situations.  FDA  did 
not  act  too  quickly,  or  without 
appropriate  consultation,  in  issuing  the 
propcMal  in  this  proceeding.  As  the 
preamble  to  the  proposed  rule 
documented  at  some  length,  the 
proposal  was  the  culmination  of  an 
extensive  process  by  FDA  and  others, 
including  the  seafood  industry  itself, 
that  led  major  representatives  of  that 
industry  to  request  the  issuance  of  the 
proposal.  Before  that,  industry  trade 
associations  testified  repeatedly  before 
Congress  in  the  late  1980's  through  the 
early  1990's  in  support  of  legislation 
that  would  have  required  a  mandatory 
inspection  system  for  seafood  based  on 
HACCP  principles. 

FDA  participated  in  pilot  programs  in 
the  past  such  as  the  seafood  HACCP 
pilot  conducted  joinUy  by  FDA  and  the 
National  Marine  Fisheries  Service 
(NMFS)  of  the  Department  of  Commerce 
(DOC)  in  1990  to  1991.  In  addition.  FDA 
ran  programs  with  seven  other 
countries.  In  developing  these 
regulations,  the  agency  also  took 
advantage  of  information  from  the 
Model  Seafood  Surveillance  Project 
(MSSP).  The  MSSP  was  conducted  by 
the  DOC  at  the  request  of  Congress  in 
1986  to  design  an  inspection  system  for 
seafood  consistent  with  HACCP 
principles.  As  pari  of  the  MSSP  project, 
49  woricshops  were  conducted  involving 
1,200  industry,  State,  and  imi varsity 
participants.  Canada  currently  has  a 
HACCP  system,  and  the  EU  has  issued 
directives  that  move  in  that  direction. 
The  agency  has  concluded  that 
sufficient  field  trials  have  already  taken 
place  to  conclude  that  HACCP  is  a 
viable  method  of  hazard  control  for  the 
seafood  industry. 

Public  input  into  the  development  of 
the  HACCP  approach  contained  in  these 
regulations  has  been  substantial.  As 
described  earlier  in  this  preamble,  FDA 


engaged  in  a  series  of  "town  meetings" 
in  nine  cities  across  the  coimtry  shortly 
after  the  proposal  was  published  in 
order  to  answer  questions  about  the 
proposed  regulations  and  encourage 
comments.  'The  public  response  to 
FDA's  proposal  contributed 
substantially  to  the  contents  of  the  final 
regulations. 

C.  Should  Some  Types  of  Processors  Be 
Exempt? 

In  the  preamble  to  the  proposed 
regiUations  FDA  asked  for  comment  on 
whether  either  processors  of  "low-risk" 
products  or  small  processors,  or  both, 
should  be  exempted  from  the 
requirements  of  the  final  regulations. 
The  agency  asked  for  information  on 
whether  the  regulatory  burden  could  be 
reduced  without  compromising  the 
public  health  protection  goals  of  the 
regulations,  and  whether  there  exists  a 
rational  way  to  distinguish  "high  risk" 
from  "low  risk,"  and  big  processors 
from  little  processore,  for  purposes  of 
HACCP. 

1.  Exempt  Low  Risk? 

The  most  obvious  way  of 
distinguishing  high-risk  products  from 
low-risk  products  would  be  on  the  basis 
of  reported,  confirmed,  seafood-related 
illnesses.  The  preamble  to  the  proposed 
regulations  pointed  out  some  problems 
with  this  approach.  First,  the  agency 
pointed  out  that  the  imderreporting  and 
skewed  reporting  that  occurs  with 
respect  to  foodbome  illness  creates 
significant  concern  as  to  whether 
reported  illnesses  represent  a  reliable 
enough  factor  to  serve  as  the  basis  for 
an  exemption  to  these  regulations. 
Second,  FDA  stated  that  it  was 
concerned  that  there  could  be  a 
significant  potential  for  harm  that  could 
be  controlled  by  HACCP  but  that  would 
not  have  shown  up  in  the  data  that  is 
reUed  on  to  establish  risk.  For  example, 
while  there  may  be  no  reported  cases  of 
botulism  associated  'with  some  products 
that  have  the  potential  for  Clostridium 
botulinum  toxin,  the  severity  of  the 
consequences  of  the  hazard  warrant 
preventive  controls.  Likewise,  while 
there  may  be  no  reported  cases  of 
domoic  acid  intoxication  associated 
with  shellfish  from  a  particular  area, 
preventive  controls  are  warranted  as 
soon  as  a  such  a  case  is  made  public. 
Thus,  the  preamble  asked  whether 
potential  for  harm  might  be  a  reasonable 
way  to  distinguish  high-risk  from  low- 
rislic  products  for  purposes  of  an 
exemption.  FDA  was  interested  in 
whether  comments  could  provide 
usable  criteria  for  such  an  exemption. 

About  45  comments  addressed  the 
question  of  whether  the  regulations 


should  apply  to  high-risk  products  only. 
Roughly  two-thirds  of  these  comments 
preferred  a  high-risk  approach.  For  the 
most  part,  they  either  did  not  define 
"high  risk,"  or  defined  it  as  including 
essentially  the  top  three  reported 
seafood-  related'illnesses  (virus-related 
from  raw  molluscan  shellfish, 
scombrotoxin,  and  ciguatoxin).  For  the 
most  part,  other  hazards  were  assumed 
to  represent  a  low  risk. 

17.  One  comment  recommended  that 
the  regulations  initially  cover  the 
hazards  reported  at  the  highest  levels  of 
to  the  Centers  for  Disease  Control  and 
Prevention  (CDC)  because  these  hazards 
are  at  least  known  to  be  causing  illness, 
and  that  the  agency  should  phase  in 
other  hazards  as  appropriate  if  the 
foodborne-illness  reporting  system  were 
to  reveal  a  need  to  do  so. 

Few  comments  were  received  on 
whether  there  could  be  a  basis  for 
distinguishing  high  risk  from  low  risk 
other  than  reported  illnesses.  Some 
comments  suggested  that  the  agency 
should  consider  severity  of  illness  as  a 
criterion.  Some  of  these  comments 
specifically  cited  smoked  and  smoke- 
flavored  fish  as  products  that  should  be 
covered  on  this  basis  because  of  the 
devastating  effects  of  botiUism.  A  few 
comments  expressed  the  view  that 
mandatory  HACCP  should  be  limited  to 
hazards  that  can  cause  loss  of  life  or 
irreversible  injury. 

Several  comments  objected  to  a  "low 
risk"  exemption  in  any  form.  Some 
pointed  out  that,  given  the 
imderreporting  and  skewed  reporting 
that  exists,  the  CDC  foodborne-illness 
reporting  system  does  not  provide  a 
suitable  basis  for  making  determinations 
of  comparative  risk  (i.e.,  high  risk  versus 
low  risk).  These  comments  expressed 
concern  that  linking  the  requirements  of 
these  regulations  to  illness  reporting 
that  has  already  occurred  would  have 
the  effect  of  exempting  emerging 
hazards,  at  least  imtil  they  caused 
reported  illness. 

Other  comments  stated  that  there  is 
no  significant  advantage  to  exempting 
low-risk  products  because  processors  of 
these  products  will  have  simpler 
HACC7  plans  than  those  who  process 
products  with  more  potential  safety 
hazards.  One  comment  stated  that  a 
high  risk-only  approach  made  some 
sense  but,  as  a  practical  matter,  would 
negate  the  added  assurance  to 
consumers  from  HACCP  that  seafood  is 
safe  and  processed  under  some  form  of 
regulation.  According  to  this  comment, 
from  a  large  seafood  trade  association,  it 
is  more  important  that  the  entire  food 
category  be  recognized  as  having  been 
subjected  to  modem  safety  assurance 
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prooeduras  thaa  that  the  regulations 
exempt  the  low  risk  end  of  the  industry. 

FDA  has  considered  these  points  of 
view  and  has  concli^ed  that,  at  least  for 
now.  there  is  no  reasonable  way  to 
divide  seafood  products  into  high  risk 
and  low  risk  for  purposes  of  these 
regulations.  The  coi^ments  that 
suggested  defining  'lilgh  risk"  in  terms 
of  the  most  frequently  reported  illnesses 
are  correct  that  the  vtolume  of  reporting 
tends  to  concentrate;  substantially  in  the 
three  hazard  areas  nfentioned  above. 
Because  illnesses  that  are  confirmed  and 
reported  tend  to  be  tiioee  that  are  the 
most  easily  traced  ot  diagnosed, 
however,  the  relative  significance  of  the 
high  level  of  reporting  in  these  three 
areas — as  well  as  the  drop-off  in 
reporting  in  other  areas — is  not  fiilly 
known.  Moreover,  i^nesses  associated 
with  chronic  hazardji  are  virtually 
unreported  because  of  the  difficulties  in 
associating  such  illnesses  to  specific 
food  sources. 

The  comments  did  not  include  any 
new  data  that  would  reveal  whether  the 
risks  »80ciated  with  the  most  reported 
illnesses  are  actually  the  highest  risks  or 
only  the  most  appamnt.  No  new 
information  was  provided  to  allow  FDA 
to  detennine  whether  distinguishing 
high  risk  from  low  risk  on  the  basis  of 
reported  illnesses  would  constitute  a 
rational  division  forj  purposes  of  these 
regulations.  Nor  hasi  FDA  been  supplied 
with  information  thet  would  allow  it  to 
conclude  whether  other  valid  criteria 
exist. 

FDA  agrees  with  the  comments  that 
pointed  out  that  theirequirements  of 
HAOCP  are  less  when  risks  are  low. 
Moreover,  as  will  be  discussed  later  in 
this  preamble,  FDA  has  revised  the  final 
regulations  to  provide  that  HACCP 
plans  are  not  required  when  there  are  no 
reasonably  likely  safety  hazards  to 
control.  Th\is.  HACQ'  inherently  tends 
to  distinguish  betw^n  hi^-  and  low- 
risk  products  withotit  the  need  for 
explicit  exemptions; 

FDA  also  agrees  tliat  broad 
exemptions  would  put  at  risk  some  of 
the  principal  objectives  of  these 
regulations.  Explicit  exemptions  make 
the  system  less  flextile  and  might  not 
cover  emerging  dtuatioos  for  which 
preventive  controls  ere  necessary  to 
keep  illnesses  &t>m  Occurring  in  the  first 
place.  A  system  that  includes  such 
exemptions  would  likely  not  provide  as 
much  consimier  coitfidence  as  would  a 
complete  HACXIF  s^em.  In  addition, 
FDA  notes  that  the  benefits  to  the 
industry  in  international  trade  from 
adopting  a  HA(XP  lystem  might  be 
minimized  if  such  Exemptions  were 
adopted  because  the  United  States' 
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intematicHial  trading  partners  are  opting 
for  complete  systems. 

2.  Exempt  Small  Processors? 

18.  Over  60  comments  addressed  the 
question  of  whether  the  regulations 
^ould  exempt  small  businesses.  About 
five  out  of  six  of  these  comments 
opposed  an  exemption. 

Those  that  supported  an  exemption 
for  small  businesses  expressed  concern 
about  the  effisct  of  the  general  costs  of 
implemfflitation,  particularly  the  costs 
of  training  and  recordkeeping.  One 
comment  observed  that  many  small 
businesses  are  economically-strapped, 
old,  family  enterprises  that  support  an 
often  fragile  local  economy.  Another 
comment  expressed  the  view  that  small 
businesses  should  be  exempt  because 
they  are  not  involved  in  international 
trade.  One  comment  noted  that  the 
highest  volume  producers  (i.e.,  large 
businesses)  are  where  a  mistake  affects 
the  most  consumers. 

One  comment  recommended  that 
FDA  develop  exemption  procediues  to 
relieve  small  companies  of  paperwork 
and  training  requirements,  especially  if 
they  produce  low-risk  products.  A  few 
comments  siiggested  that  small 
businesses,  or  at  least  small  businesses 
with  good  records,  be  exempt  from 
"positive"  recordkeeping,  i.e.,  recording 
the  results  of  esdi  monitoring.  Under 
this  kind  of  exemption,  small  businesses 
would  only  record  unusual  occurrences 
and  corrective  actions. 

The  majority  of  comments  that  argued 
against  exempting  small  businesses 
provided  a  number  of  reasons.  One 
comment  pointed  out  that  as  much  as 
half  of  seafood  consumed  in  the  United 
States  is  from  small  firms.  Several 
comments  stated  that  size  is  not  related 
to  risL  Small  firms  are  the  major 
producers  of  many  high-risk  products 
(e.g.  cooked,  ready-to-eat  and  raw 
molluscan  shellfish).  Thus,  according  to 
the  comment,  the  final  regulations 
would  represent  a  futiljs  exercise  if 
small  firms  were  not  included.  One 
comment  observed  that  small 
companies  sometimes  represent  more  of 
a  risk  potential  than  large  companies 
due  to  lack  of  enough  trained  quality 
control  personnel.  Other  comments 
pointed  out  that  small  businesses  with 
simple  operations  would  have  simple 
plans  and  a  minimum  of  recordkeeping. 

One  comnient  pointed  to  difficulties 
that  FDA  would  have  in  administering 
exemptions  to  the  regulations, 
particularly  in  distinguishing  between 
firms  that  were  and  were  not  entitled  to 
an  exemption.  Another  concern 
expressed  by  comments  was  the 
potential  unfairness  of  exempting  some 


companies  while  requiring  HACCP  of 

OthOTS. 

One  State  that  has  implemented 
mandatory  HACCP  for  seafood 
processors  observed  that  HACCP 
requirements  had  not  proven  to  be  an 
excessive  burden  to  small  businesses  in 
that  State. 

Some  comments  that  supported 
including  small  businesses  in  the 
coverage  of  the  HACCP  requirement 
recommended,  nonetheless,  that  FDA 
should  provide  assistance  to  small 
businesses  through  guidelines,  model 
plans,  and  technical  and  financial 
assistance.  Some  comments 
acknowledged  that  small  firms  can  work 
through  trade  groups  on  common  plans 
and  training. 

Other  comments  felt  that  dropping 
small  firms  from  the  final  regulations 
would  adversely  affect  consumer 
confidence.  One  comment  expressed 
fear  that  the  international  standing  of 
FDA's  seafood  safety  program  would  be 
in  jeopardy  if  the  regulations  were  to 
exempt  some  firms. 

FDA  does  not  know  how  to  exempt 
small  business  without  jeopardizing  the 
public  health  objectives  of  the 
regulations.  An  exemption  for  small 
processors  of  "low-ri^"  products 
would  run  into  the  difficulties 
explained  above  in  the  discussion  of 
whether  these  regulations  should  only 
apply  to  "high-risk"  products.  FDA 
agrees  with  the  comments  that,  in  the 
seafood  indxistry,  the  size  of  the 
operation  often  does  not  coincide  with 
the  number  or  type  of  hazards  that  must 
be  controlled  in  order  to  ensure  a  safe 
product  (i.e.,  small  size  does  not 
automatically  mean  minimal  hazards). 
For  example,  cooked,  ready-to-eat 
seafood  processing,  a  relatively  complex 
manufacturing  operation,  typically 
requiring  a  larger  than  average  number 
of  CCP's,  is  concentrated  in  the  small 
business  portion  of  the  seafood 
industry.  Additionally,  the  processing  of 
raw  molluscan  shellfish,  a  product 
identified  by  NAS  as  being  associated 
with  a  disproportionately  large 
percentage  of  the  seafood-bome 
illnesses,  is  most  commonly  performed 
by  small  firms.  FDA  also  agrees  that, 
because  seafood  businesses  tend  to  be 
small,  an  exemption  for  small 
businesses  could  make  HACCP  the 
exception,  rather  than  the  rule,  in  this 
industry. 

The  concerns  expressed  in  the 
comments  about  the  possible  adverse 
consequences  of  these  regulaticms  on 
small  business,  however,  should  not  be 
taken  lightly,  and  the  agency  has  not 
done  so.  FDA  has  no  desire  to  establish 
a  mandatory  regime  that  caimot  be  met 
by  otherwise  responsible  companies. 


small  or  otherwise,  that  are  producing 
safe  food.  Indeed,  these  regulations  are 
based  on  the  premises  that:  (1) 
Preventive  controls  for  safety  should  be 
Mrithin  the  reach  of  anyone  who  is 
producing  seafood  for  commerce  (i.e., 
preventive  controls  should  not  be 
prohibitively  burdensome,  either 
financially  or  conceptiially);  and  (2)  it  is 
in  the  public  interest  that  everyone  who 
is  producing  seafood  for  commerce 
should  practice  preventive  control  for 
human  food  safety.  The  fundamental 
question  that  the  issue  of  whether  to 
exempt  small  business  raises  is  whethw 
these  premises  are  valid. 

Ha^ng  fully  considered  the 
comments  on  this  issue,  FDA  is  not 
persuaded  that  awareness  of  likely  food 
safety  hazards  would  cause  financial 
hardship  to  small  businesses,  or  that 
having  reasonable,  practical  controls  for 
those  hazards  will  cause  undue  harm. 
As  will  be  discussed  in  the  "Records" 
section  of  this  preamble,  the  costs 
associated  with  the  recordkeeping 
requirements  of  HACCP  are  roally 
incidental  to  the  cost  of  monitoring  and 
need  not  place  a  significant  biutlen  on 
small  businesses.  For  example,  after 
checking  the  temperature  of  a 
refrigerator,  the  observer  need  only  take 
an  additional  moment  to  document  the 
result  of  the  observation.  The  agency 
cannot  emphasize  too  strongly  that,  in 
most  instances,  only  very  simple 
recordkeeping  is  needed  to  adequately 
serve  the  purposes  of  the  system.  The 
question  from  the  agency's  standpoint, 
therefore,  is  whether  the  actual 
monitoring  of  critical  operations,  at 
reasonable  frequencies,  would  be 
prohibitively  expensive  to  the  small 
operator.  FDA  has  not  been  provided 
with  a  basis  for  such  a  conclusion. 

This  leaves  plan  development  and 
training  as  costs.  The  guidelines  that 
FDA  is  making  available  on  plan 
development  should  help  substantially 
to  keep  development  costs  down.  FDA 
is  also  aware  that  trade  associations  and 
others  are  interested  in  developing 
model  plans  that,  when  used  in  concert 
with  the  guidelines,  should  further 
reduce  the  resources  that  a  firm  will 
need  for  plan  development.  The 
creation  of  a  HACCP  plan  does  require 
some  thought  and  effort  by  the 
processor  to  ensure  that  hazards  and 
controls  are  understood  and  identified. 
Nonetheless,  the  guidelines  and  model 
plans  will  enable  small  processors  to  be 
able  to  apply  the  thought  and  effort 
necessary  to  create  a  HACCP  plan  with 
maximiun  efficiency  and  minimum  cost. 

FDA  is  requiring  that  all  processors 
either  employ  at  least  one  trained 
individual  or  contract  for  services  from 
at  least  one  trained  individual,  as 


needed.  There  are  imavoidable  costs 
associated  with  this  requirement.  It  is 
imperative  that  these  costs  be  afibrdd)le 
to  small  business  and  be  no  greater  than 
necessary.  As  discussed  at  length  in  the 
"Training"  section  of  this  jHeamble, 
FDA  has  been  extensively  involved  with 
a  consortium  called  the  "Seafood 
HACCP  AUiance"  (the  Alliance) 
consisting  of  representatives  from 
Federal  and  State  agencies,  industry, 
and  academia.  to  create  a  uniform,  core 
training  program  that  will  meet  the 
requirements  of  these  regulations  and 
will  cost  very  little.  The  agency  is  also 
aware  of  HACCP  training  that  has  been 
provided  for  years  for  members  of 
industry  by  NMFS  and  others.  As  an 
additional  matter,  FDA  is  allowing  job 
experience  to  serve  as  a  form  of  training 
in  order  to  avoid  the  lumecessary 
expense  to  a  processor  of  having  to  pay 
for  a  HACCP  course  when  at  least  one 
employee  already  has  knowledge  that  is 
equivedent  to  that  provided  by  the 
coiuse. 

These  efforts  should  alleviate  the 
concerns  of  those  who  believe  that  the 
training  requirement  will  be  too 
burdensome  on  small  business.  The 
agency  will  monitor  the  situation 
closely  once  this  training  gets 
underway.  If  costs  turn  out  to  be 
significanUy  higher  than  FDA 
anticipates,  the  agency  will  consider 
some  modification  to  the  reouirement. 

While  the  agency  regrets  tnat  grant 
monies  are  not  available  to  small 
businesses  from  FDA.  the  effort  that  the 
agency  is  investing  in  guidelines  and 
training  development  is  a  form  of 
subsidy  that  should  keep  costs  down 
generally. 

D.  Definitions 

1.  General 

In  addition  to  relying  on  the 
definitions  contained  in  the  act  and 
those  in  the  umbrella  good 
manufacturing  practice  regulations  at 
part  110  (21  CFR  110),  FDA  proposed  at 
§  123.3  (a)  through  (t)  to  define  20  terms 
that  are  essential  to  the  interpretation  of 
part  123.  Approximately  100  comments 
addressed  various  aspects  of  the 
proposed  definitions  at  §  123.3. 

Tne  majority  of  the  comments  on 
definitions  were  concerned  with  the 
meanings  that  FDA  proposed  for 
"processor"  (§  123.3(n))  and 
"processing"  (§  123.3(m)).  These 
comments  generally  asked  for 
clarification  about  the  applicabiUty  of 
the  definitions  to  a  given  commercial 
activity,  or  contended  that  the 
definitions  should  be  amended  to  either 
include  or  exclude  certain  activities. 
Most  of  the  other  comments  that 


addressed  the  definitions  were 
primarily  concerned  with  the  meanings 
proposed  for  "fish,"  fishery  product," 
"critical  control  point,"  "cooked  ready- 
to-eat."  and  "importer."  As  a  result  of 
the  comments  as  well  as  agency 
decisions  to  modify  other  provisions  in 
part  123,  FDA  has  deleted,  revised,  and 
added  definitions  to  those  proposed  at 
§123.3. 

2.  Cooked.  Reedy-To-Eat  Fishery 
Product 

19.  The  proposed  regulations 
contained  a  definition  for  "cooked, 
ready-to-eat  fishery  product"  at 

§  123.3(b).  The  term  was  used  at 
proposed  §  123.10(a)  and  in  the 
appendices  to  the  proposed  regulations. 
The  final  regulations  no  longer  contain 
this  term,  and  the  appendices  are  not 
being  codified.  For  these  reasons,  FDA 
has  eliminated  the  definition  of 
"cooked,  ready-to-eat  fishery  product" 
from  the  final  regulations. 

Nonetheless,  a  large  number  of 
comments  expressed  concerns  about  the 
definition  as  it  was  proposed.  In 
general,  the  comments  urged  that 
certain  products  be  excluded  from  the 
definition  of  "cooked,  ready-to-eat 
fishery  products;"  those  that  are  not 
fully  cooked  by  the  processor  or  that 
will  be  recooked  by  the  consumer,  and 
low-acid  canned  foods  subject  to  the 
provisions  of  part  113. 

FDA  recogmzes  the  significance  of  the 
use  of  the  term.  Because  the  agency  has 
excluded  use  of  the  term  in  these  final 
regulations,  it  will  defer  consideration 
of  the  comments  imtil  drafting  of  the 
Guide. 

3.  Critical  Contiol  Point  (CCP) 

FDA  proposed  at  §  123.3(c)  to  define 
a  critical  control  point  as  "a  point  in  a 
food  process  where  there  is  a  high 
probability  that  improper  control  may 
cause,  allow,  or  contribute  to  a  hazard 
in  the  final  food."  The  word  "hazard" 
in  this  definition  was  intended  to  refer 
primarily  to  food  safety  hazards.  It 
could  also  have  applied  to  quality  and 
economic  hazards,  however,  because  the 
agency  was  proposing  at  §  123.6(c)  to 
encourage  processors  to  apply  HACCP 
to  these  hazards  as  well. 

20.  A  significant  niunber  of  comments 
urged  the  agency  to  modify  the 
definition  so  that  it  clearly  addresses 
only  food  safety.  These  comments 
recommended  that  the  word  "hazard" 
should  be  prefaced  with  either  "food 
safety"  or  "health,"  or  that  FDA  should 
codify  the  definition  for  "hazard"  that 
has  been  recommended  by  the 
NACMCF. 

Several  of  the  comments  urged  FDA 
to  adopt  the  NACMCF  definition  for 
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"Critical  control  poinjt"  so  that  the 
agency's  legulaticHis  would  be 
consistent  with  nationally  and 
internationally  agreed  upon  HACXP 
definitions,  (^le  objected  to  the  phrases: 
"high  probability,"  because  of  its 
connotation  in  statistical  applications; 
"improper  control."  because  of  a  lack  of 
a  standard  for  propel  control;  and 
"cause,  allow,  or  coi^ribute."  because  it 
could  allow  the  elevation  of  trivial 
concerns  to  critical  control  point  status. 

FDA  is  persuaded  py  those  comments 
that  urged  consistmiQy  with  the 
NACMCF  definition  for  "critical  control 
point."  The  agency  l|as,  therefore, 
modified  proposed  §{  123.3(c) 
(redesignated  as  §  123.3(b))  to  read. 
"Critical  control  point  means  a  point, 
step,  or  procedure  in  a  food  process  at 
which  ccmtrol  can  be  applied,  and  a 
food  safety  hazard  can  as  a  result  be 
prevented,  eliminated,  or  reduced  to 
acceptable  levels."  The  modified 
language  is  consistent  with  the  agency's 
decision  to  limit  the  HACCP  provisions 
of  part  123  to  the  avoidance  of  food 
safety  hazards  (see  the  "HACCP  Plan" 
section  of  this  preanible  for  discussion). 
It  is  also  compatible  with  modifications 
described  elsewhere  in  this  preamble 
aimed  at  greater  con«i8tency  with  the 
NACMCF  recommendations.  The 
wording  change  wiU  not  have  any 
practical  impact  on  tlie  reqiiirements  of 
the  regulations  becaiise  the  definition 
still  reflects  the  agency's  intent  to 
require  that  seafood  be  processed  in  a 
way  that  eliminates,  to  the  extent 
possible,  the  chance, that  it  will  be 
rendered  injurious  tf  health  by 
procedures  that  are  lUider  the  control  of 
theprocessor. 

The  NACMCF  definition  does  not 
contain  the  phrases  |hat  were  objected 
to  by  one  of  the  continents  as  described 
above.  Thus,  the  concerns  raised  by  this 
comment  have  been  resolved. 

21.  A  few  comments,  however,  stated 
that  the  definition  should  also  apply  to 
the  control  of  all  decomposition  because 
it  is  a  major  probleni  associated  with 
seafood. 

FDA  acknowledges  that,  because  of 
the  highly  perishable  natiue  of  fish, 
decomposition  is  probably  the  most 
common  problem  aaluxnated  with 
seafood.  The  agency  further 
acknowledges  the  comments  that 
expressed  concern  that  failure  to  control 
this  problem  will  continue  to  adversely 
afiisct  consimier  conjSdence.  The 
industry  especially  ihould  heed  this 
concern  and  consider  the  application  of 
HACCP  principles  to  decomposition,  if 
necessary,  to  help  nyuntain  the  quality 
of  its  products. 

Nonetheless,  decomposition  that  is 
not  associated  with  safety  is  not 
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appropriately  a  part  of  these  mandatray 
HACCP  regulations  but  should  remain 
subject  to  traditional  good 
manufiBcturing  practices  controls  (see. 
e.g.,  §  110.80(b)  (21  CFR  110.80(b))).  As 
discussed  earlier,  these  regulations  are 
being  issued,  in  part,  under  section 
402(a)(4)  of  the  act.  That  section 
provides  that  a  food  is  adulterated  if  it 
is  prepared,  packed,  or  held  under 
insanitary  conditions  whereby  it  may 
have  been  rendered  injurious  to  health. 
While  decomposition  in  some  species 
can  be  injurious  to  health  and  is 
therefore  within  the  scope  of  section 
402(a)(4)  of  the  act,  most  decomposition 
affects  the  quality  of  seafood  but  not  its 
safety.  Decomposition  that  aSacts 
quahty  but  not  safety  is  subject  to 
section  402(a)(3)  of  the  act.  Therefore, 
FDA  is  not  subjecting  decomposition 
that  is  not  safety  related  to  the 
requirements  of  these  final  regulations 
but  will  continue  to  regulate 
decomposition  under  traditional  CGMP 
control. 

FDA  points  out  that  it  has  defined 
"food  safety  hazard."  a  term  that  the 
agency  uses  in  the  definition  of  "critical 
control  point,"  in  §  123.3(f).  The  agency 
disciisses  this  definition,  which  is 
consistent  with  the  NACMCF 
recommended  definition,  later  in  this 
section. 

4.  Critical  Limit  (CL) 

FDA  proposed  in  §  123.3(d)  to  define 
a  "critical  limit"  as  "the  maximum  or 
ininimiim  value  to  which  a  physical, 
biological,  or  chemical  parameter  must 
be  controlled  at  a  critical  control  point 
to  minimize  the  risk  of  occurrence  of  the 
identified  hazard."  In  the  preamble  to 
the  proposed  regulations,  the  agency 
explained  that  the  proposed  definition 
was  intended  to  be  consistent  with  the 
concept  of  the  NACMCF  recommended 
definition,  which  reads,  "a  criterion  that 
must  be  met  for  each  preventive 
measure  associated  with  a  critical 
control  point."  However,  the  proposed 
definition  was  also  intended  to  be  more 
explanatory  than  is  the  NACMCF 
definition,  especially  as  it  relates  to  the 
assignment  of  a  minimum  or  maximum 
value  and  in  the  relationship  of  these 
values  to  a  minimization  of  the  risk, 
rather  than  to  an  absolute  elimination  of 
risk. 

22.  Several  comments  stated  that  the 
proposed  definition  of  a  "critical  limit" 
should  be  modified  to  be  the  definition 
recommended  by  the  NACMCF.  The 
comments  asserted  that  the  NACMCF 
definition  is  the  internationally 
accepted  standard,  and  that  its  use  in 
the  regulations  would  avoid  confusion. 
A  few  comments  argued  that  FDA's  use 
of  the  phrase  "minimize  the  risk" 


implies  that  the  CL  must  be  set  to  attain 
the  lowest  possible  risk,  imlike  the 
"reduce  to  an  acceptable  level"  standard 
in  the  NACMCF  definition  for  CCP. 

Althou^  FDA  agrees  that  the 
definitions  in  these  regulations  should 
closely  adhere  to  the  NACMCF's 
recommended  definitions,  the  agency 
concludes  that,  in  this  instance,  FDA's 
wording  is  more  descriptive  for 
regulatory  purposes  and  more  useful  to 
processors.  However,  FDA  has  been 
persuaded  that  the  phrase  "minimize 
the  risk"  may  be  misinterpreted  as 
requiring  outcomes  that  are  not 
realistically  achievable  by  a  processor. 
To  provide  clarification  and  consistency 
with  the  revised  definition  of  "critical 
control  point."  FDA  has  replaced  the 
phrase  "minimize  the  risk"  with  the 
phrase  "prevent,  eliminate,  or  reduce  to 
an  acceptable  level"  in  the  final 
regulation  (now  codified  as  §  123.3(c)). 
As  noted  previously,  this  language  also 
appears  in  the  NAQ^CF  definition  of 
"critical  control  point."  The  new 
language  correctly  provides  for  the 
making  of  scientific  judgments  about 
appropriate  degrees  of  hazard  reduction, 
based  on  the  natiue  of  the  hazard  and 
the  availability  of  controls,  and  is  more 
consistent  than  the  proposed  language 
with  accepted  HACCP  convention. 

23.  Qae  comment  stated  that  the  word 
"identified"  should  be  deleted  from  the 
proposed  definition. 

FDA  is  not  persuaded  to  make  any 
modification  to  the  definition  in 
response  to  this  comment.  The 
"identified  hazard"  refers  to  the  hazard 
identified  in  the  HACCP  plan. 

24.  One  comment  stated  that  the 
phrase  "in  the  end  product"  should  be 
added  following  the  word  "hazard"  in 
the  proposed  definition. 

FDA  IS  not  persuaded  to  make  any 
modification  to  the  definition  in 
response  to  this  comment.  Food  safety 
hazards  are,  by  definition,  those  that 
cause  "a  food  to  be  unsafe  for  human 
consumption."  This  definition  implies  a 
consideration  of  the  end  product  that 
will  be  offered  for  human  consumption. 

25.  One  comment  objected  to  the 
phrase  "the  maximum  or  minimum 
value"  in  the  definition,  stating  that,  as 
in  the  case  of  certain  food  additives, 
there  are  situations  where  both  a 
maximum  and  a  minimmn  value  exist, 
and  a  processor  is  required  to  maintain 
the  process  between  these  values. 

FDA  is  not  persuaded  to  make  any 
changes  to  the  proposed  language  in 
response  to  this  comment,  llie  word 
"or,"  which  the  agency  uses  in  the 
definition,  is  inclusive.  Thus,  properly 
read,  §  123.3(c)  states  that  a  CL  is  the 
maximum  value,  the  minimum  value,  or 
both  the  maximum  and  minimxim 


values  within  which  the  parameter  must 
be  controlled  to  protect  against  the 
occurrence  of  a  food  safety  hazard. 

For  consistency  with  the  definition  of 
"critical  control  point,"  FDA  has  added 
the  phrase  "food  safety"  before  the  word 
"hazard"  in  the  text  of  $  123.3(c).  The 
language  in  the  final  regulation  now 
reads,  "Critical  limit  means  the 
maximum  or  minimum  value  to  which 
a  physical,  biological,  or  chemical 
parameter  must  be  controlled  at  a 
critical  control  point  to  prevent, 
eliminate,  or  reduce  to  an  acceptable 
level  the  occurrence  of  the  identified 
food  safety  hazard." 

5.  Fish 

26.  FDA  proposed  to  define  "fish"  as 
"fresh  or  sdtwater  finfish,  molluscan 
shellfish,  crustaceans,  and  other  forms 
of  aquatic  animal  life  other  than  birds  or 
mammals."  A  significant  ntunber  of 
comments  suggested  that  FDA  should 
modify  this  definition  to  clarify  whether 
it  includes  species  such  as  sea  snails, 
abalone.  frogs,  alligators,  turtles,  other 
reptiles,  amphibians,  sea  cucumbers, 
plants,  or  algae. 

FDA  agrees  that  this  type  of 
clarification  would  be  helpful  and  has 
modified  the  definition  at  §  123.3(d)  to 
read: 

Fish  means  fresh  or  saltwater  finfish, 
crustaceans,  other  fbnns  of  aquatic  animal 
life  (including,  but  not  limited  to,  alligator, 
frog,  aquatic  turtle,  jellyfish,  sea  cucumber, 
and  tea  urchin)  other  than  birds  or  mammals, 
and  all  moUusks,  where  such  animal  life  is 
intended  for  human  consumption. 

The  term  "molliisks"  includes 
abalone.  sea  snails,  and  land  snails  (e.g., 
escaigot  and  any  other  terrestrial 
gastropods,  such  as  the  giant  African 
land  snail  [Achatina  fuUca)).  The 
addition  of  examples  of  aquatic  animal 
life  and  the  mention  of  mollusks  are 
intended  to  make  clear  which  species 
are  covered  by  the  term  "fish."  Water- 
dwelling  reptiles  and  amphibians  other 
than  alligators,  turtles,  and  frogs  have 
not  been  specifically  listed  because  they 
are  not  significant  commercial  food 
sources  in  the  United  States.  Finally, 
FDA  notes  that,  consistent  with  the 
proposed  definition,  aquatic  plants 
(including  algae)  are  excluded.  This 
definition  is  consistent  with  the 
traditional  treatment  of  these  products 
by  FDA. 

The  new  language  also  serves  to 
emphasize  that  these  regulations  apply 
only  to  those  products  that  are  intended 
for  human  consumption.  This  point  was 
explicit  in  the  proposed  definition  for 
"fishery  product"  but  was  inadvertentiy 
not  mentioned  in  the  proposed 
definition  of  "fish." 


27.  Two  comments  contended  that 
there  should  be  separate  definitions  for 
finfish  and  shellfi^,  to  difiierentiate 
between  relative  levels  of  safety 
concerns  (e.g.,  high  and  low  risk). 

FDA  disa^ees  with  this  comment. 
Such  a  differentiation  would  serve  no 
purpose  in  these  regulations.  The 
purpose  of  these  regulations  is  to  set  up 
a  unitary  system  that  responds  to  a 
particiilar  product  based  on  the  risks  it 
presents,  not  to  estabUsh  a  system  that 
is  divided  up  based  on  risk  pres«ited. 
The  merits  of  difiierentiating  between 
products  on  the  basis  of  risk  is 
addressed  in  the  section  of  tiie  preamble 
entitied  "Should  Some  Types  of 
Processors  be  Exempt?" 

6.  Fishery  Product 

FDA  proposed  to  define  "fishery 
product"  as  "any  edible  human  food 
derived  in  whole  or  in  part  from  fish, 
including  fish  that  has  been  processed 
in  any  maimer."  llie  preamble  to  the 
proposed  regulations  stated  that  the 
intent  of  the  definition  was  to  include 
products  that  contain  seafood  as  an 
ingredient  as  well  as  those  products  that 
are  comprised  of  seafood  alone,  because 
hazards  derived  from  seafood  are 
reasonably  likely  to  occur  in  both  types 
of  products. 

28.  A  few  comments  urged  that  FDA 
exclude  from  the  meaning  of  "fishery 
product"  any  product  that  is  made  in 
whole  or  in  part  bom  commercially 
sterilized  fishery  products  subject  to  the 
requirements  of  parts  113  and  114.  (i.e., 
thermally  proceraed  low-add  canned 
foods  and  acidified  foods). 

FDA  disagrees  with  this  comment. 
Although  such  foods  are  required  to  be 
produced  in  acondance  with  certain 
HACCP-type  control  procediues  to 
reduce  the  risk  of  the  hazard  of  C. 
botulinum  toxin  production,  these 
control  measures  do  not  address  other 
potential  hazards.  For  example,  part  113 
provides  no  assiuance  that  the  raw 
material  used  in  the  running  of  t\ma 
will  be  free  from  contamination  with 
dangerous  levels  of  histamine.  Likewise, 
products  made  in  part  from  low-acid 
canned  foods  and  acidified  foods  can 
also  present  hazards  that  must  be 
addressed.  For  example,  a  salad  made  in 
part  from  canned  tima  can  be  subjected 
to  recontamination  with  pathogenic 
microorganisms  and  time-temperature 
abuse  during  preparation. 

Although  FDA  cannot  exclude  those 
products  made  in  whole  or  in  part  from 
low  acid  canned  foods  or  from  acidified 
foods  from  the  definition  of  a  "fishery 
product,"  it  is  worth  noting  that  the 
agency  has  exempted  processors  who 
are  following  the  requirements  of  part 
113  or  part  114  fiY)m  having  to  include 


controls  for  C.  botuliniun  in  their 
HACCP  plans.  This  hazard  is  already 
addressed  by  the  requirements  in  those 
parts  (see  §  123.6(e)  of  these  regulatioiu 
and  the  "HACCP  Plan"  section  of  this 
preamble). 

29.  One  comment  suggested  that  the 
language  of  the  proposed  definition 
inappropriately  excludes  fish  roe. 

FDA  points  o\it  that  the  phrase  "any 
edible  hiunan  food  product  derived  in 
whole  or  in  part  from  fish,"  in  the 
proposal  was  intended  to  cover  these 
products.  FDA,  however,  has  modified 
the  definition  of  "fishery  product,"  and 
it  no  Icmger  includes  tiiis  language. 
Therefore,  to  make  clear  that  roe  are 
covered,  FDA  has  made  explicit  in  the 
definition  of  "fish"  that  the  roe  of  the 
covered  animals  are  included. 

30.  A  significant  number  of  comments 
urged  that  the  definition  exclude 
products  that  contain  only  a  minimal 
amoimt  of  fish.  These  comments 
suggested  various  standards  that  FDA 
shovdd  apply  to  exclude  such  foods 
from  the  definition.  These  included: 
Products  that  contain  less  than  50 
percent  fish;  products  that  contain  less 
than  10  percent  fish;  products  that 
contain  2  percent  or  less  of  cooked,  or 

3  percent  or  less  of  raw,  fish;  products 
in  which  fish  is  not  a  characterizing 
ingredient;  and  products  that  contain 
any  nonfi^  ingredient  unless  a  hazard 
analysis  identifies  a  significant  hazard 
associated  with  the  fish  ingredient  The 
comments  provided  no  justification  for 
thepercentages  suggested. 

FDA  agrees  that  foods  that  contain 
inconsequential  amounts  of  fish,  such  as 
Worcestershire  sauce,  are  not  the  types 
of  foods  that  should  come  under  the 
pujrview  of  these  regulations.  It  is 
doubtfiil  that  they  pose  reasonably 
likely  hazards  associated  with  their  fish 
components.  Moreover,  these  products 
are  neither  represented  nor  perceived  as 
being  fish-based  foods. 

The  comments  provided  FDA  with  no 
basis,  however,  upon  which  to  select  a 
specific  minimum  content  of  fish 
ingredient  for  the  definition  of  "fishery 
product."  There  is  no  obvious  minimum 
percentage  of  fish  on  which  to  exempt 
a  food  that  contains  only  a  small 
amount  of  fish  from  the  provisions  of 
these  regulations. 

Instead,  the  agency  accepts  the 
comment  that,  to  meet  the  definition  of 
a  "fishery  product,"  a  food  should  be 
characterized  by  the  qualities  of  the  fish 
that  it  contains.  Thus,  these  regulations 
will  apply  to  those  foods  whose  basic 
nature  is  defined  by  the  fish  that  they 
contain.  Accordingly  FDA  has  modified 
the  proposed  definition  (§  123.3(e))  to 
read  in  part,  "Fishery  product  means 
any  edible  human  fcKxi  product  in 
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which  fish  is  a  characterizing 
ingredient."  This  revision  will  serve  to 
ensure  that  mandatary  HACXT 
requirements  do  not:  apply  to  prodxicts 
that  f?nntMin  inconseiiuential  amounts  of 
fish  from  a  public  health  standpoint 

31.  One  comment  stated  that  fish  oil 
that  is  intended  for  vse  in  human  food 
should  not  be  subjedt  to  the 
requirements  of  theas  regulations  until 
it  has  been  separated,  through  initial 
processing,  from  the  oil  that  will  be 
used  for  animal  feeds  and  other 
indurtiial  purposes.  FDA  does  not  find 
that  the  comment  pijovided  sufficient 
jiistification  to  treat  this  product 
differmtly  from  other  human  food 
.products  processed  from  fish.  The 
agency  acjaiowiedges  that  the  hazards 
associated  with  these  products  may  be 
minimiil.  If  that  is  the  case,  the  fish  oil 
processcur's  burden  will  also  be  minimal, 
periiaps  limited  to  training  expenses 
and  the  performance  of  a  hazard 
analysis.  Moreover,  these  regulations  do 
not  apply  to  products  that  are  not  fior 
himian  consumptioe  and  fish  oil 
processors  that  are  gonfident  that  their 
production  will  not  be  used  for  human 
consimiption  need  not  apply  the 
requirements  of  these  regulations. 

7.  Food  Safety  Haza^ 

32.  A  number  of  the  comments 
recommended  that  FDA  define  "safety 
hazard"  or  "food  safety  hazard."  Several 
of  these  comments  BBcommended  that 
FDA  adopt  a  definition  that  is  consistent 
with  the  NACMCF  secommended 
definition  for  "hazard  "  The  comments 
were  primarily  OHiQemed  with  the 
coverage  of  these  regulations.  They 
urged  that  the  regulations  be  clear  that 
only  food  safety  hazards  need  be 
addressed  by  the  HACCP  plan  and 
argued  that  a  definition  would  help  to 
accomplish  that. 

The  NACMCF  definition  of  "food 
safety  hazard"  reads,  "A  biological, 
chemical,  or  physical  property  that  may 
cause  a  food  to  be  unsafe  for 
consumption."  While  FDA  provided  no 
definition  of  "food  Mety  hazard"  in  the 
proposed  regulatioiis,  it  did  raise  the 
issue  of  the  coverage  of  the  regulations 
in  proposed  §  123.6(b)  (redesignated  as 
$  123.6(c)),  which  mandated  coverage  of 
food  safety  hazards  only  and  listed  nine 
types  of  food  safety  hazards  posed  by 
the  various  types  of  fish  and  fishery 
products.  This  list  ibcluded  examples  of 
biological,  chemical,  and  physical  <^ 
hazards.  Additionally,  the  preamble  to 
the  proposed  regulations  discussed  at 
length  the  significance  of  a  nimiber  of 
these  types  of  hazaids. 

FI)A  agrees  that  t|ie  meaning  ascribed 
by  the  agency  to  a  fbod  safety  hazard 
should  be  as  clear  as  possible  in  these 
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regulations.  The  examples  of  hazards  in 
the  proposed  regulations — and  codified 
in  these  final  regulations — are 
consistent  with  the  NACMCF  definition 
for  a  food  safety  hazard.  Therefore,  for 
the  sake  of  clarity.  FDA  has  decided  to 
characterize  these  examples  in  a 
definition  §  123.3(f),  which  reads,  "Food 
safety  hazard  means  any  biological, 
chemical,  or  physical  property  that  may 
cause  a  fbod  to  be  unsafe  for  human 
consumption."  The  only  difference 
between  this  definition  and  the 
NACMCF  recommendation  is  the 
addition  of  the  word  "human."  FDA  has 
included  this  word  to  prevent  confusion 
about  the  application  of  these 
resulations  to  pet  or  animal  feed. 

m  keeping  with  the  new  definition, 
and  to  provide  further  clarification 
about  the  nature  of  the  hazards  that  are 
required  to  be  addressed  by  these 
regulations,  the  term  "hazard"  has  been 
clunged  to  "food  safety  hazard"  where 
it  appears  throughout  tiie  codified 
portion  of  this  dociunent. 

8.  Harvester 

FDA  proposed  to  define  "harvester" 
as  "a  person  who  has  an  identification 
niunber  issued  by  a  shellfish  control 
authority  for  commercially  taking 
mollxiscan  shellfish  by  any  means  bom 
a  growing  area."  After  review,  the 
agency  has  concluded  that  it  was  not 
necessary  to  limit  "harvesters"  to  those 
persons  who  have  an  identification 
number,  primarily  because  in  some 
jurisdictions,  identification  numbers 
may  not  be  issued  by  a  shellfish  control 
authority.  Without  this  limitation,  FDA 
has  concluded  that  there  is  no  need  to 
establish  a  particular  meaning  for  this 
term  for  the  purposes  of  these 
regulations.  Therefore,  the  agency  has 
removed  this  definition  frx>m  the  final 
regulations. 

9.  Importer 

FDA  proposed  to  define  "importer"  as 
"a  person,  or  his  representative  in  the 
United  States,  who  is  responsible  for 
ensuring  that  goods  being  ofiiered  for 
entry  into  the  United  States  are  in 
compliance  with  all  laws  affecting  the 
importation."  The  preamble  to  the 
proposed  regulations  explained  that  the 
importer  is  the  owner  of  the  imported 
goods  or  the  owner's  representative  in 
the  United  States.  The  preamble  further 
noted  that  freight  forwarders,  food 
brokers,  food  jobbers,  carriers,  and 
steamship  representatives  would  not 
usiially  be  considered  to  be  the  importer 
of  the  product  for  the  purposes  of  tiiese 
regulations  because  they  are  not  usually 
in  a  position  to  make  decisions  that  can 
ensure  the  safety  of  the  product. 
However,  the  preamble  did  not 


cat^oncally  rule  out  that  these 
individuals  could  be  the  impcnter 
because  sometimes  they  may  be  in  a 
position  to  make  decisions  relevant  to 


33.  Several  comments  stated  that  FDA 
should  modify  the  definition  of 
"importer"  to  specifically  exclude 
intermediary  agents  involved  in  the 
importing  process,  such  as  freight 
forwarders,  licensed  U.S.  ciistoms 
brokers,  food  brokers,  food  jobbers, 
carriers,  and  steamship  representatives. 
These  comments  noted  that,  although 
imported  products  may  enter  the  United 
States  under  the  name  of  an 
int«mediary,  this  practice  is  done  for 
convenience  in  handling  the  paperwork 
at  the  port  of  entry.  The  comments 
stated  that  the  intermediary  has  litUe 
responsibility  for  conducting  the 
negotiations  with  an  overseas  producer 
and  rarely  takes  possession  of  the 
products.  Therefore,  the  conunents 
stated,  the  intermediary  has  limited 
influence  on  the  safety  of  the  imported 
goods.  Two  comments  pointed  out.  for 
example,  that  customs  brokers  that 
provide  their  clients  with  the  service  of 
using  the  broker's  customs  bond  are 
listed  as  the  "importer  of  record"  and 
may  thereby,  unintentionally,  be 
regarded  as  importers  under  the 
proposed  definition,  even  though  they 
do  not  own  or  control  the  product  being 
imported. 

Conversely,  two  conunents  argued 
that  agents,  such  as  food  brokers,  should 
be  induded  in  the  definition  of  an 
"importer"  because  they  bring  product 
into  the  United  States  and  seU  it.  The 
comments  argued  that  the  brokers 
should,  therefore,  be  held  responsible 
for  ensuring  that  the  foreign  processor 
complies  with  the  provisions  of  these 
regulations,  to  avoid  an  im&ir 
advantage  over  domestic  processors. 

FDA  concludes,  based  on  the 
information  provided  in  the  comments, 
that  these  intermediaries  can  neither  be 
categorically  included  or  excluded. 
HowevOT,  the  agency  recognizes  that  the 
number  and  type  of  conunents  on  this 
issue  demonstrate  that  the  language  of 
proposed  §  123.3(h)  was  inadequate  to 
convey  the  agency's  intent,  as 
articulated  in  the  preamble.  For  this 
reason,  FDA  has  clarified  the  definition 
of  "importer"  in  §  123.3(g)  to  read,  in 
part: 

Importer  means  either  the  U.S.  owner  or 
consignee  at  the  time  of  entry  into  the  United 
States,  or  the  U.S.  agent  or  representative  of 
the  foreign  owner  or  consignee  at  the  time  of 
entry  into  the  United  States,  who  is. 
responsible  for  ensuring  that  goods  being 
oSered  for  entry  into  the  United  States  are  in 
compliance  with  all  laws  affecting  the 
importation. 


Reference  to  the  owner  or  consignee  of 
the  imported  goods  parallels  the 
langua^  in  section  801  of  the  act  (21 
U.S.C  381). 

Because  the  ownership  of  imported 
products  can  change  many  times  in  a 
relatively  short  period  of  time  after 
entry,  the  party  who  is  the  owner  or 
consignee  at  the  time  that  these 
products  are  ofifered  for  entry  must  be 
identified  as  the  importer.  As  the  person 
that  has  the  ability  to  decide  whemer  to 
ofiiBr  the  product  for  entry,  this  person 
is  in  a  position  to  ensure  that  the 
product  is  processed  under  appropriate 
controb  and  to  demonstrate  this  feet  to 
FDA. 

FDA  must  be  able  to  verify  the 
existence  of  the  evidence  of  compliance 
by  the  foreign  processor.  This  evidence, 
according  to  the  provisicms  of  §  123.12, 
is  to  be  in  the  possession  of  the 
"importer."  It  must  be  available  in  the 
United  States,  howevn,  if  FDA  is  to 
consider  the  information  in  deciding 
whether  to  admit  the  products.  Thus, 
where  products  are  ofiered  for  entry  by 
a  U.S.  OMmer  or  consignee,  that  owner 
or  consignee  will,  for  pxuposes  of  these 
regulations,  be  considered  the  importer 
becaiise  it  will  have  control  of  this 
evidence.  Where  products  are  often 
offered  for  entry  without  a  U.S.  owner 
or  consignee,  the  U.S.  agent  of  the 
foreign  owner  or  consignee  will  be 
considered  the  "importer"  for  piirposes 
of  these  regulations  to  make  dear  who 
will  be  expected  to  have  this  evidence 
for  such  products. 

FDA  recognizes  that  the  U.S.  owner  or 
consignee  of  the  product,  or  the  U.S. 
representative  of  the  foreign  owner  or 
consignee,  at  the  time  of  entry  into  the 
United  States  may  also  serve  other 
functions.  For  example,  it  may  also  be 
a  food  broker  for,  or  warehouser  or 
processor  of,- the  product.  It  may,  in 
some  instances,  also  be  the  freight 
forwarder,  oistomhouse  broker,  or 
carrier  for  the  product.  These  other 
fimctions  will  not  matter,  however,  if 
the  i>erson  is  the  U.S.  owner  or 
consignee  of  the  product,  or  the  U.S. 
representative  of  the  foreign  owner  or 
consignee,  at  the  time  of  entry  into  the 
United  States.  From  FDA's  experience, 
whife  certainly  not  impossible,  it  is  at 
least  unlikely  that  this  qualification  will 
be  met  by  the  customhouse  broker,  the 
freight  forwarder,  the  carrier,  or  the 
steamship  representative. 

The  agency  has  attempted  to  clarify 
this  defbiition  by  including  a  sentence 
that  reads,  "For  the  purposes  of  this 
definition,  ordinarily  the  importer  is  not 
the  custom  house  broker,  the  freight 
forwarder,  the  carrier,  or  the  steamship 
representative."  Further,  FDA  does  not 
intend  to  rely  exclusively  upon  the 


assignment  of  the  "Importer  of  Record" 
or  the  holder  of  the  U.S.  Customs  Surety 
Bond  in  determining  the  "importer"  for 
the  purposes  of  these  regulations,  as  was 
suggested  in  the  preamble  to  the  ' 
proposed  regulations.  In  some  instances 
the  "Importer  of  Record"  or  the  holder 
of  the  U.S.  Customs  Surety  Bond  will 
not  meet  the  qualifications  of  an 
importer  that  are  set  out  in  §  123.3(g). 

10.  Lot  of  MoUuscan  Shellfish 

FDA  proposed  to  define  a  "lot  of 
molluscan  shellfish"  as  "a  collecticm  of 
shellstock  at  containov  of  shellstock  of 
no  more  than  1  day's  harvest  from  a 
single,  defined  growing  area  harvested 
by  one  or  more  harvestos."  Because  of 
langimge  changes  that  FDA  has  made  in 
subpart  C  of  part  123,  this  term  isno 
longer  used  in  the  regulations. 
ConsequenUy,  FDA  has  decided  that 
there  is  no  need  to  define  this  term  and 
has  eliminated  the  definition. 

11.  MoUuscan  Shellfish 

34.  Conunents  ttom  a  number  of  State 
agencies,  trade  associations,  seafood 
processors,  and  the  ISSC  objected  to  the 
use  of  the  term  "fresh  or  frozen"  in  the 
proposed  definition  of  "Molluscan 
shellfish."  The  comments  were 
concerned  because  this  definition 
woiild  have  the  eSsct  of  exempting 
canned  and  any  other  heat-processed 
molluscan  shellfish  from  the  soiuce 
control,  recordkeeping,  and  tagging 
provisions  of  proposed  subpart  C  of  part 
123  and  proposed  §  1240.60(b). 

The  comments  stated  that  limiting 
these  provisions  to  raw  products  would 
allow  foreign  firms  to  continue  to  heat- 
treat  or  can  molluscan  shellfish  that  are 
harvested  frx>m  foreign  watera  that  do 
not  meet  National  Shellfish  Sanitation 
Program  (NSSP)  standards  and  to  export 
them  to  the  United  States.  The 
comments  stated  that  this  situation  was 
not  in  the  best  interest  of  the  public 
health  because  of  the  potential  for  the 
presence  of  heat-stable  natural  toxins, 
such  as  paralytic  shellfish  poison  or 
amnesiac  shellfish  poison,  as  well  as 
chemical  contaminants.  The  comments 
also  complained  that,  because  State 
laws  and  regulations  require  that  all 
molluscan  ^ellfish  harvested  in  the 
United  States  come  bom  watere 
approved  by  a  shellfish  control 
authority  regardless  of  whether  they  are 
to  be  consimied  raw  or 
cooked, continuing  to  allow  foreign 
processors  who  export  cooked  shellfish 
to  the  United  States  to  use  moUuscan 
shellfish  fi:t>m  unapproved  growing 
waters  places  the  domestic  shellfish 
industry  at  a  competitive  disadvantage. 

FDA  believes  that  these  comments  are 
generally  vahd  but  are  beyond  the  scope 


of  this  rulemaking.  The  point  of  this 
rulemaking  it  to  determine  whether 
FDA  should  require  that  HACCP  be 
followed  in  the  processing  of  seafood. 
The  qtiestion  of  whether  cooked 
molluscan  shellfish  that  is  being  offered 
for  import  into  this  coimtry  is  being 
harve^ed  in  a  manner  that  creates 
public  health  concerns  and  unfair 
competitive  advantages  is  a  separate 
matter  that  the  agency  will  address,  if 
necessary,  in  the  futiire. 

Similar  issues  with  respect  to  the  use 
of  the  term  "fresh  or  frozen"  and  the 
term  "raw"  in  proposed  subpart  C  of 
put  123  of  these  regulations  and  in 
proposed  part  1240  are  discussed  in  the 
"Molluscan  Shellfish"  section  of  this 
preamble  (see  comment  144). 

12.  Poteble  Water 

FDA  proposed  to  define  "potable 
water"  as  "water  which  meets  the  U.S. 
Environmental  Protection  Agency's 
Primary  Drinking  Water  Regidations^s 
set  forth  in  40  CFR  part  141."  Because 
of  changes  that  the  agency  has  made  in 
proposed  §  123.10  (redesignated  as 
S  123.11),  the  term  is  no  longer  used  in 
these  regiilations.  ConsequenUy,  FDA 
has  eliminated  the  definition. 

Nonetheless,  a  significant  number  of 
comments  questioned  when  it  would  be 
necessary  for  processing  water  to  meet 
the  definition  of  "potable  water." 
Because  it  is  Ukely  that  both  terms  (i.e., 
processing  water  and  potable  water)  will 
be  used  in  the  first  edition  of  the  Guide, 
FDA  will  consider  these  conunents 
during  the  redrafting  of  the  Guide. 

13.  Preventive  Measure 

FDA  has  added  a  definition  for  the 
term  "preventive  measure"  at  §  I23.3(i). 
Although  the  term  was  not  used  in  the 
proposal,  the  concept  of  preventive 
measures  was  a  fundamental  part  of  the 
hazard  analysis  that  was  implicit  in 
proposed  §  123.6(b).  "Preventive 
measure"  is  used  in  the  final  regulations 
in  §  123.6(a)  in  the  description  of  a 
hazard  analysis. 

FDA  proposed  to  require  that  all 
processors  create  a  HAACJ*  plan.  Based 
on  comments  received,  however,  as 
explained  below,  FDA  has  decided  to 
require  that  processors  conduct  hazard 
analyses  to  determine  whether  they 
need  to  develop  a  HACCP  plan.  This 
decision  necessitates  that  FDA  define 
"preventive  measiu*."  In  accordance 
with  the  recommendations  of  the 
NACMCF  (see  Ref.  34,  p.  189),  a  hazard 
analysis  must  identify  both  the  food 
safety  hazards  that  are  reasonably  likely 
to  occur  and  the  preventive  measures 
that  are  available  to  the  processor  to 
control  such  hazards. 
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Idoatifying  the  preventive  measures  is 
necessary  in  order  to  determine  whether 
a  processing  step  is  a  CCP  for  that 
hazard.  A  procesung  step  cannot  be  a 
CO'  for  a  hazard  if  nb  preventive 
measure  is  available  St  that  step  to 
control  the  hazard.  T^e  definition  of 
"prevmtive  measure'*  in  these 
regulations  is  essentially  the  same  as 
that  recommended  by  the  NACMCF. 

14.  Process  Monitoriilg  Instrument 

The  term  "process  control 
instrument"  was  U8e<)  in  the  proposal 
for  consistency  with  ^e  phrase  "the 
procedures  *  *  *  thsl  vtdll  be  used  to 
control  and  monitor  each  of  the  critical 
control  points."  For  oonsistency  with 
the  NACMCF  principles  of  HACCP, 
FDA  has  modified  the  language  of 
§  123.6(c)(4)  to  eUmiDate  the  word 
"control."  In  order  ta| achieve 
ccmsistency  within  these  regulations, 
the  agency  has  concluded  that  the 
appropriate  term  for  <uch  instruments 
is.  thoefcne,  a  "process  monitoring 
instrument" 

15.  Processing  and  Psocessor 

Along  with  the  term  "importers."  the 
tenns  "processor"  and  "processing" 
collectively  define  who  is  subject  to 
these  regulations. 


FDA  propoied  to  defipe  "processing"  as: 
[Wlith  respect  to  fish  br  fishery  productB, 
handling,  storing,  prep^ng,  heading, 
gutting,  shucking,  freezing,  changing  into 
different  market  forms,  manufacturing, 
preserving,  packing,  labeling,  or  holding. 
Practices  such  as  headisg  or  gutting  intended 
solely  to  prepare  a  fish  for  holding  on  board 
a  harvest  vessel  are  excluded.  This  regulation 
does  not  cover  the  operation  of  a  retail 
establishment 
FDA  profxieed  to  defibe  "processor"  as: 
|A]ny  person  engaged  in  commercial, 
custom,  or  institutional  processing  of  fish  or 
fishery  products,  either  in  the  United  States 
or  in  a  foreign  country.  Persons  engaged  in 
the  production  of  foods  that  are  to  be  used 
in  market  or  consumer  tests  are  also 
included.  Persons  who  only  harvest  or 
transport  seafood,  without  otherwise 
engaging  in  processing,  are  not  covered  by 
these  regulations. 

a.  Vessels,  carriersi  and  retail.  As 
explained  in  the  preamble  to  the 
proposed  regulaticm^  the  definitions  of 
"processor"  and  "pr^K»ssing"  excluded 
fishing  vessels  that  essentially  only 
harvest,  transportation  companies  that 
carry  but  do  not  otherwise  process  fish 
and  fishery  products^  and  retail 
establishments.  FDA' invited  comment 
on  these  exclusions. 

In  the  preamble,  FpA  acknowledged 
that  food  safety  hazards  can  be 
introduced  at  these  three  points  in  the 
commercial  distribu1|ton  chain. 
However.  FDA  tentatively  decided  to 


exclude  fishing  vessels,  carriers,  and 
retailers  firom  the  definition  of 
"processor" — and  thus  from  direct 
coverage  imder  these  regulations — 
because  of  practical  considerations, 
guch  as  the  fact  that  the  large  size  of  the 
U.S.  fishing  fleet  and  the  large  numbers 
of  carriers  and  retailers  would 
overwhelm  any  rational  Federal 
inspection  system,  and  because  the 
agency  believed  that  the  pubUc  health 
goals  of  the  regulations  could  still  be 
met. 

FDA  expressed  its  tentative  view  that 
the  HACCP  regulations  would  affiect 
fishing  vessels  and  carriers  indirectly 
though  the  controls  that  pnx:essors 
impose  to  meet  their  obligations  imder 
HACCP.  As  for  retail  establishments,  the 
preamble  explained  that,  historically, 
they  have  beat  the  regulatory 
responsibility  of  State  and  local 
governments.  FDA  traditionally  has 
provided  support  through  training, 
technical  assistance,  and  the 
development  of  model  codes.  Since  the 
issuance  of  the  proposal.  FDA  has 
published  its  retail  and  institutional 
"Food  Code,"  with  the  recommendation 
that  it  be  adopted  by  State  and  local 
jurisdictions.  The  Food  Code  covers 
handling  and  receiving  practices  at 
retail,  and  its  most  recent  version 
includes  HACCP  elements. 
.  FDA's  approach  to  these  issues  is 
based  on  agency  discretion  and  does  not 
derive  fit>m  a  lack  of  statutory  authority. 
FDA  has  broad  authority  to  regulate 
Food  that  is  shipped  in  interstate 
commerce.  While  carriers  are  exempt 
from  most  direct  FDA  regiilation  in 
accordance  with  section  703  of  the  act 
(21  U.S.C.  373),  the  food  being 
transported  is  not  exempt.  Moreover, 
FDA  has  authority  under  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 
U.S.C.  264)  to  take  such  measures  as  it 
deems  necessary  to  prevent  the 
introduction,  transmission,  or  spread  of 
communicable  disease  from  foreign 
countries  into  the  States  or  from  one 
State  or  possession  into  any  other  State 
or  possession. 

FDA  received  a  significant  voliune  of 
comment  on  the  question  of  coverage  by 
these  regulations  of  fishing  vessels, 
carriers,  and  retail  establishments.  The 
majority  of  comments  strongly  favored 
inclusion  of  these  entities  within  the 
scope  of  the  these  regulations. 

35.  The  argimients  relating  to  vessels 
and  carriers  tended  to  overlap.  Those 
who  favored  inclusion  noted  that 
hazards — particularly  those  associated 
with  time-temperatiue  abuse  and 
insanitation— can  originate  with  fishing 
vessels  and  carriers.  The  comments 
argued  that  not  controlling  the 
conditions  imder  which  seafood  is 


harvested  and  transported  would 
amount  to  leaving  CCP's  unregulated. 
One  comment  observed  that  carriers 
have  an  incentive  to  turn  off 
refiigeration  units  to  save  gas. 

Several  comments  expressed  the  view 
that  exclusion  of  vessels  and  carriers 
bom  the  coverage  of  these  regulations 
unfairly  makes  processors  responsible 
for  these  aspects  of  seafood  production. 
One  comment  pointed  out  that  vessels, 
especially  those  that  harvest  scombroid 
toxin-forming  species,  should  be  legally 
responsible  for  any  safety  hazards  that 
they  cause  through  improper  handling. 
Some  comments  asserted  that  HACCP 
can  be  practiced  on  fishing  vessels  and 
by  carriers,  at  least  with  regard  to 
temperature  controls. 

Cme  State  agency  expressed  the  view 
that  holding  processors  responsible  for 
the  behavior  of  fishing  vessels  has,  in  its 
experience,  not  worked,  nor  has 
education  of  fishing  vessel  owners  or 
voluntary  compliance  by  owners.  The 
comment  did  not  docxmient  the  basis  for 
these  conclusions,  however.  Some 
comments  argued  that,  while  it  would 
be  difficult  to  include  all  vessels  and 
carriers,  those  involved  with  high-risk, 
products  should  be  included. 

Comments  in  favor  of  excluding 
vessels  and  carriers  from  these  HACCP 
regulations  noted  that  FDA's  rationale 
for  exclusion  was  prudent  given  the     • 
ntunber,  location,  and  diversity  of  the 
U.S.  fishing  fleet  and  the  complexity  of 
transport  arrangements.  For  carriers,  one 
comment  noted  that  partial  loads  that 
are  dropped  off  in  different  locations 
would  be  especially  difficult  to  control. 
Some  comments  asserted  that  direct 
regulation  of  these  entities  was  not 
necessary  becaxise  processors  could 
estabUsh  minimum  requirements  as  a 
condition  of  purchase,  as  part  of  their 
HACCP  systems.  Some  comments  urged, 
however,  that  fishing  vessels  be  subject 
to  HACCP  requirements  when  they 
deliver  directly  to  an  entity  that  is  not 
subject  to  these  regulations  (e.g.,  a 
restaurant).  One  comment  argued  that 
receiving  firms  should  require  that 
product  be  in  the  same  condition  that  it 
was  in  when  it  left  the  previous 
processor. 

Some  comments  questioned  the 
ability  of  fishing  vessels  and  carriers  to 
comply  with  HACCP  requirements.  A 
nvimber  of  comments  favored 
alternatives  to  HACCP.  such  as 
guidelines  and  standard  operating 
procediires  (SOP's). 

FDA  is  impressed  by  the  strong 
support  for  inclusion,  of  fishing  vessels 
and  carriers  in  the  coverage  of  tiiese 
regulations.  Some  of  this  support  was 
based  on  concern  over  the  loss  of 
quality  because  of  poor  handling 
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practices  (e.g.,  the  effect  of  time- 
temperature  abuse  on  shelf  life  and 
spoilage  unrelated  to  safety)  rather  than 
on  food  safety  considerations. 
Nonetheless,  membors  of  these  two 
industries  should  be  aware  that 
significant  concerns  have  been 
SCTressed  with  regard  to  their  practices. 

For  some  species  and  products,  the 
practices  of  filling  vessels  and 
transporters  can  have  significant  public 
health  consequences.  These  practices 
can  put  pressure  on  a  processor  who  is 
receiving  these  products  to  carefiilly 
scrutinize  the  condition  of  incoming 
materials.  The  practices  can  also  put 
pressure  on  a  processor  to  determine 
whether  carriers  are  suitable  to  transport 
their  finished  products  (e.g.,  that 
carriers  have  proper  refrigeration). 

The  agency  appreciates  the  argument 
that  all  entities  that  can  affect  safety  in 
the  distribution  chain  should  accept  and 
share  this  responsibility.  These  points 
notwithstanding,  FDA  received  no 
comment  that  provided  information 
about  how  the  agency  could  operate  an 
inspection  program  for  carriers  and 
harvest  vessels  with  its  current 
resources.  For  this  reason,  the  agency 
concludes  that  such  a  program  is 
impractical  at  this  time. 

When  processors  accept  raw  materials 
for  processing,  especially  bam  vessels, 
they  assiune  some  responsibiUty  for  the 
condition  of  the  incoming  materials, 
regardless  of  how  others  are  regulated. 
This  is  true  under  both  general 
commercial  law  and  the  laws 
administered  by  FDA.  Carriers  likewise 
have  responsibilities.  If  a  carrier  fails  to 
exercise  such  controls  as  are  necessary. 
food  that  it  carries  may  be  rendered 
adulterated  and  the  owner  of  the 
product,  i.e.,  the  processor,  could  siiffer 
product  loss.  Food  handlers  generally 
should  exercise  sufficient  omtrol  over 
the  products  in  their  custody  to  ensiue 
that  any  food  safety  hazards  that  are 
reasonably  likely  to  occur  during  that 
period  are  being  addressed. 

As  an  additional  matter,  FDA  agrees 
with  those  comments  that  advocated  a 
step-wise  regulatory  approach  to  these 
entities. 

Mandatory  HACCP  for  seafood  is  a 
pioneering  venture.  While  the 
grotmdwork  has  been  prepared  for  it 
through  pilot  projects  and  other  efforts 
over  the  years,  there  is  no  substitute  for 
actual  experience  once  it  is  operating. 
The  agency  would  prefer,  therefore,  to 
construct  the  system  through  a  series  of 
manageable  steps  if  it  needs  to  do  so, 
rather  than  to  risk  overextending  itself 
and  the  system  initially.  While  these 
regulations  exempt  carriers  and  harvest 
vessels  frt>m  direct  coverage,  experience 
with  the  application  of  a  mandatory 


HACCP  program  may,  at  some  lata 
date,  cause  the  agency  to  reconsider  its 
approach. 

For  fishing  vessels,  FDA  intends,  for 
the  time  being,  to  issue  good  hAnrfHng 
practice  guidelines.  To  Uiat  end.  the 
agency  is  studying  those  issued  by  the 
State  of  Alaska  and  by  the  Codex 
Alimentarius  Commission  of  the  Food 
and  Agriculture  Organization/World 
Health  Organization,  among  other  such 
available  guidance.  FDA  will  evaluate 
the  effect  of  these  guidelines,  in 
addition  to  any  requirements  that  States 
have  or  may  adopt  regarding  fishing 
vessel  practices,  and  reassess  at  a  later 
date  whether  there  is  a  need  for 
mandatory  Federal  controls.  The  agency 
invites  continued  correspondence  and 
the  sharing  of  views  on  this  matter. 

The  comments  that  recommended 
that  vessels  that  sell  directly  to  "non- 
HACCP"  establishments  (e.g., 
restaurants)  should  be  required  to  have 
HACCP  plans  are  advised  that  the  Food 
Code  addresses  the  subject  of  source 
control  for  retail  estabUshments  and 
recommends  the  requirement  of  HACCP 
plans  for  retail  establishments  in  some 
circumstances.  This  matter  relates 
principally  to  State  and  local  laws  and 
is  addressed  below  in  the  discussion  of 
retail  establishments. 

For  carriers,  the  situation  is 
compUcated  by  the  restriction  in  section 
703  of  the  act  that  was  described 
previously.  As  one  comment 
recommended.  FDA  has  had 
conversations  with  other  Federal 
agencies  on  the  subject  of  transportation 
of  food  and  will  contintie  to  do  so.  In 
the  meantime.  FDA  strongly 
recommends  that  processors  review  the 
material  in  the  Guide  on  how  they  can 
exercise  control  over  inccmiing  raw 
materials  as  well  as  over  shipments  of 
their  own  products.  One  emerging  area 
that  the  agency  is  monitoring — end 
processors  should  consider  also— is  the 
development  of  inexpensive  time- 
temperature  sensors  that  indicate 
whether  proper  temfmratures  have  been 
maintained  over  a  period  of  time. 

36.  The  question  of  the  inclusion  of 
retail  estabUshments  within  the 
mandatory  seafood  HACCP  system 
involves  some  different  considerations. 
Processors  have  less  influence,  if  any. 
over  how  their  products  are  handled  at 
retail  than  they  do  over  how  their 
products  are  handled  by  vessel 
operators  or  carriers.  Some  comments 
pointed  out,  for  example,  that  a 
processor's  best  efforts  could  be  for 
naught  if  the  product  is  subsequentiy 
mishandled  at  retail. 

Several  comments  pointed  out  that 
many  retail  establishments  carry  out 
activities  that  meet  the  definition  of 


"processing."  According  to  these 
comments^  such  establishments  should 
not  be  exempt  frtnn  HACCP 
requirements. 

Other  comments  to(^  the  view  that 
these  regulations  should  not  apply  to 
retail  estabUshments.  primarily  for  the 
reasons  provided  in  the  preamble  to  the 
proposal  Some  recommended  that  retail 
establishmwits  should  not  be  subject  to 
the  regulations  so  long  as  the  Food  Code 
apphes  to  them.  Others  suggested  that 
HACCP  should  apply  if  the  retail 
establishment  buys  directiy  bom  a 
fishing  vessel  or  from  sport  fishermen. 
Some  suggested  better  consimier 
education  and  voluntary  HAOCP-type 
pr^^ms. 

FDA  agrees  that  there  are  hazards  that 
occur  at  the  retail  level  that  can  render 
meaningless  the  controls  that  may  have 
been  in  place  elsewhore  in  the  chain  of 
production  and  distribution.  The  NAS 
has  cited  retail  and  food  service 
establishments  as  sources  of  seafood- 
related  illnesses  (see  Ref.  7,  p.  27).  FDA 
is  convinced — and  the  comments 
support — that  proper  controls  at  the 
retail  level  are  imperative  to  ensuring  a 
safe  product. 

Nonetheless,  FDA's  observation  in  the 
preamble  to  the  proposed  regulations 
remains  valid  that  retail  establishments 
pose  an  inspection  burden  well  beyond 
the  capacity  of  FDA.  No  comments  have 
provided  any  basis  for  the  agency  to 
conclude  otherwise  or  would  justify  the 
significant  shift  of  resources  that  would 
be  necessary  for  FDA  to  even  begin  to 
address  the  retail  sector  in  a  meaningful 
way.  FDA  notes  that  State  and  local 
governments  provide  significant 
regulation  of  the  retail  food  sector.  FDA 
has  committed  the  resources  that  it  has 
available  for  addressing  retail  problems, 
by  providing  training  and  technical 
assistance  to  State  and  local 
governments.  Most  significantly,  FDA 
has  provided  guidance  in  the  form  of 
the  Food  Code,  which  provides  the 
latest  and  best  scientifically  based 
advice  about  preventing  foodbome 
illness  for  adoption  by  those 
jurisdictions  that  have  regulatory 
responsibility  for  food  service,  retail, 
and  vending  operations. 

It  is  worth  noting  that  the  Food  Code 
suggests  the  use  of  HACCP  controls  at 
retail  in  some  circumstances  where 
comments  argued  for  such  controls  as 
part  of  these  regulations.  Under  the 
regulatory  controls  suggested  in  the 
Food  Code,  a  retail  establishment  that 
purchases  a  scombroid  toxin  forming 
species  of  fish  from  a  recreational 
harvester,  for  example,  would  need  a 
HACCP  plan  relating  to  how  it  will 
ensure  that  fish  had  been  bandied  so  as 
to  avoid  time-temperatme  abuse.  Under 
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the  Food  Code,  fish  caught 
recreationally  generally  require  the 
ap]Ht)val  of  a  regulatory  authority  in 
order  to  be  sold  to  a  retail 
establishment.  The  States  shovild  be 
aware  that  the  Food  Code  is  responsive 
to  cimcems  raised  by>  comments  in  these 
respects.  FDA  iirges  the  States  to 
consider  adopting  the  Food  Code  for 
retail  and  institutional  opwations. 

It  is  worth  noting  tlkat  the  Food  Code 
applies  HAOCP  requ^ements  to  retail 
establishments  as  an  exception  for 
extreme  situations,  rather  than  as  the 
rule.  There  is  still  m^ch  to  be  learned 
about  the  application  of  HACCP  to  retail 
establishments.  Also,  it  may  not  be  wise 
to  single  out  seafood  for  the  application 
of  HAOCP  at  retail.  Retail  operations  can 
be  complex  and  involve  the  handling  of 
many  types  of  foods.  Trying  to  operate 
a  HAOCP  system  solely  for  seafood 
could  divert  attention  away  from 
important  safety  praotices  for  high-risk 
products  other  than  seafood. 

For  all  these  reasoils.  therefore,  the 
agency  concludes  that  FDA  should  not 
mandate  HACCP  systems  for  the  seafood 
component  of  retail  establishments  at 
this  time.  Also,  the  agency  has  not  been 
provided  with  any  intfbrmation  on  how 
an  FDA  inspection  pfogram  for  such 
establishments  woiud  be  feasible. 
Nonetheless,  the  ageicy  will  take  all 
comments  on  retail  establishments 
imder  advisement  for  future 
consideration  as  the  System  evolves. 

It  is  important  to  note,  however,  that 
where  a  processor  engages  in  mixed 
operations  (i.e.,  some  retail  and'some 
wholesale),  as  in  the  case  of  cash-and- 
carry  warehouses  noted  by  one  of  the 
comments,  the  wholesale  portion  of  the 
operations  will  be  subject  to  the 
provisions  of  these  regulations.  As  a 
furthOT  point  of  clari^cation  in  response 
to  one  comment,  FDA  has  traditionally, 
and  will  continue  to.  classify  central 
kitchens  that  distribute  product  to  retail 
outlets  that  are  owneid  by  the  same  firm 
as  a  retail  operation. 

b.  Warehouses.  In  the  preamble  to  the 
proposed  regulations  FDA  stated  that 
the  definition  of  "processor"  included 
warehouses.  Warehouses  store  fish  and 
fishery  products,  on4  of  the  operations 
included  in  the  proposed  de&iition  of 
"processing."  A  "prdcessor"  is  simply 
an  entity  that  engages  in  processing. 

There  are  fooosafety  hazards  that  can 
be  introduced  while  storing  a  product 
(e.g.,  in  a  warehouse).  These  hazards 
indude,  among  othef  things,  pathogen 
growth  in  cotdced,  ready-to-eat  products 
and  histamine  development  in 
scombroid  toxin-fonning  species,  as  a 
result  of  improper  storage  temperatiues. 
Nonetheless,  the  walehouse 
environment  usually  has  few  hazards 


compared  to  complex  processing 
operations.  Consequently,  the  preamble 
to  the  proposed  regulations  invited 
comment  on  whether  warehouses 
should  be  exempted  from  the  definition 
of  "processor"  and,  by  implication, 
whether  "storing"  should  not  be 
included  in  the  definition  of 
"processing,"  as  one  way  of  scaling  the 
regulations  back  in  terms  of  cost  and 
burden. 

37.  The  comments  split  about  evenly 
on  this  subject.  Those  that  gave  a  reason 
for  including  warehouses  dted  the  need 
to  monitor  storage  temperatures  for 
species  that  are  prone  to  safety  hazards 
if  they  are  temperature  almsed.  Those 
that  opposed  and  provided  a  reason 
tended  to  argue  that  storage  alone 
should  not  subject  an  estabhshment  to 
the  requirements  of  the  regulations.  A 
related  concern  was  the  view  that 
warehouse  operators  do  not  have  a 
thorough  knowledge  of  the  products 
that  they  handle  and  only  store  products 
that  are  provided  to  them  by  othere. 
This  concern  was  expressed  lioth  by 
those  who  objected  to  the  inclusion  of 
warehouses  and  those  who  simply 
asked  for  clarification  about  the  role  of 
warehouses.  Othera  who  asked  for 
clarification  expressed  the  view  that 
warehouses  could  be  responsible  for 
conditions  during  storage. 

After  consideration  of  these 
comments,  FDA  has  decided  to  retain 
warehouses  (e.g.,  public  storage 
warehouses,  foodservice  distribution 
warehouses,  and  wholesale  grocere) 
within  the  definition  of  "processor"  and 
to  retain  "storing"  within  the  definition 
of  "processing."  It  is  important  to 
recognize  that  section  402(8)(4)  of  the 
act  covere  storage  along  with  other 
forms  of  processing.  It  states  that  a 
product  is  adulterated  if  it  is  "prepared, 
packed,  or  held  imder  unsanitary 
conditions  *  *  *  whereby  it  may  have 
been  rendered  injurious  to  health." 
These  regul^ons  are  being  issued  for 
the  efficient  enforcement  of  section 
402(a)(4)  of  the  act.  Moreover,  as 
described  above,  hazards  can  be 
introduced  as  well  as  controlled  diuing 
storage.  HACCP  is  an  appropriate 
system  for  the  control  of  these  hazards. 

FDA  believes  that  the  burden  on 
warehouses  will  be  minimal  given  the 
simplicity  of  the  operation  and  the  fact 
that,  in  most  cases,  a  warehouseman's 
responsibility  imder  HACCP  will  only 
extend  to  conditions  within  the 
warehouse  that  could  cause  a  safety 
hazard  to  occur. 

For  the  most  part,  hazards  deriving 
from  the  environment  (pesticides,  etc.) 
will  be  controlled  during  the  initial 
processing  of  the  product  (i.e.,  by  the 
first  processor  to  take  possession).  As  a 


result,  subsequent  processors  will 
receive  products  that  are  generally  free 
Of  environmental  hazards  and  thiis  will 
not  need  to  establish  HACCP  controls 
for  them.  Mate  often  than  not,  storing 
will  not  be  the  first  processing 
operation.  Thus,  a  warehouse  will  not 
usually  be  responsible  for 
environmental  hazards.  The  same 
principle  holds  true  for  hazards  arising 
during  processing  operations  that  occur 
before  storage  in  a  warehouse.  Those 
hazards  must  be  controlled  during  the 
prior  processing  and  generally  not 
during  storage. 

There  may  be  occasions,  however, 
when  storage  is  the  first  processing 
operation  (e.g.,  when  a  warehouse  will 
be  the  first  processor  to  receive  raw    ' 
material  fi^  from  a  fisherman  or 
aquacultural  producer).  Under  these 
circiunstances,  the  warehouse,  rather 
than  a  distant  owner  of  the  product, 
may  be  in  the  best  position  to  obtain 
information  that  may  be  needed  about 
harvest  site,  fishing  practices,  and 
transportation  to  the  dock  that  would  be 
germane  to  safety.  There  should  be  some 
arrangement  between  the  war^ouse 
and  the  owner  on  this  matter  to  ensure 
that  environmental  hazards  are  properly 
addressed. 

38.  One  comment  objected  to  the 
inclusion  of  storage  Mdthin  the 
definition  of  processing  on  the  grotmds 
that  FDA  should  not  dictate  where 
CCP's  should  be. 

The  agency  is  not  attempting  to  do  so. 
FDA  ac^iowledges  that  whether  storage 
is  a  CCP  will  depend  on  the 
drctunstances.  For  example,  refrigerated 
storage  of  a  scombroid  species  will  . 
likely  be  designated  as  a  CCP,  whereas 
dry  storage  of  canned  fish  will  not  likely 
be  considered  as  such. 

39.  Another  comment  objected  to 
including  "airline  warehousing"  within 
these  regulations. 

If  airlines  hold  product  as  part  of  their 
usual  course  of  business  as  carriera,  they 
are  exempt  from  having  HACCP  plans  in 
accordance  with  section  703  of  the  act. 

c.  Other  processing  operations.  40.  A 
few  comments  requested  clarification  on 
whether  waterfront  facilities  that  unload 
vessels  and  pack  the  catch  for  shipment 
to  buyera  are  engaging  in  processing  and 
thus  meet  the  definition  of  "processor." 

These  fixms  perform  activities  such  as 
handling  and  storing  that  are  included 
in  the  definition  of  processing  and  fall 
within  the  purview  of  the  "prepared, 
packed,  or  held"  clause  of  section 
402(a)(4)  of  the  act.  Additionally,  these 
activities  warrant  coverage  under  these 
regulations  because  of  their  relationship 
to  reasonably  likely  hazards.  For 
example,  these/firms  are,  by  design, 
usually  the  firat  processore  to  receive 


the  product  from  the  fisherman  or 
aquacultiiral  producer.  As  such,  they  are 
often  in  the  best  position  to  control 
environmental  hazards,  as  was 
previously  discussed.  They  also  often 
store  the  product,  at  least  for  short 
periods  of  time.  In  this  capacity,  they 
may  be  responsible  for  ensuring  that  the 
product  is  not  exposed  to  tune- 
temperature  abuse,  a  phenomenon  that 
critically  afCects  the  safety  of  some 
products. 

For  these  reasons,  FDA  has  clarified 
the  definition  of  "processing"  at 
proposed  §  123.3(m)  (redesignated  as 
§  123.3(k))  to  specifically  include 
dockside  unloading. 

41.  One  comment  took  the  view  that 
only  processore  who  own  the  products 
that  they  are  processing  should  be 
subject  to  these  regulations  and 
suggested  that  the  term  "processor- 
owner"  be  substituted  for  "processor." 
Several  other  comments  questioned 
whether  custom  processore  that  do  not 
own  the  product,  shotild  be  subject  to 
theprovisions  of  these  regiilations. 

Toe  definition  of  "processor"  does 
not  hinge  on  ownership.  As  indicated 
earlier,  whether  a  product  is  adulterated 
under  section  402(a)(4)  of  the  act 
depends  on  the  condition  imder  which 
it  was  "prepared,  packed,  or  held." 
Ownerahip  is  not  a  relevant  factor. 
Consistent  with  this  principle,  these 
regulations  define  a  processor  as  simply 
an  entity  that  engages  in  processing. 
"Processing"  is  defined  as  including  a 
number  of  activities,  such  as 
manufacturing  and  packing,  that  are 
normally  performed  by  a  custom  packer. 

Like  warehouses  that  store  products 
for  distant  owners,  custom  packers  are 
often  in  the  best  position  to  exercise 
HACCP  controls  for  the  products  that 
they  process.  Because  of  the  real-time 
nature  of  HACCP  (i.e.,  because 
monitoring  provides  immediate 
feedback  as  to  whether  a  hazard  is  being 
controlled),  the  processor  can  most 
effectively  apply  HACCP  monitoring 
controls  to  a  food  being  processed, 
regardless  of  whether  die  processor  is 
the  actual  owner  of  the  food.  FDA 
recognizes  that  it  will  often  be  beneficial 
for  the  custom  processor  and  the  owner 
of  the  product  to  fully  discuss  and  agree 
upon  the  HACCP  controls  that  will  be 
effected  by  the  custom  processor  while 
the  product  is  in  its  possession. 

42.  One  comment  argued  that  custom 
packera  should  be  included  within  the 
scope  of  these  regulations  because  these 
processors  often  can  or  smoke 
recreationally  caught  products  and  are 
often  the  only  commercial  entity  that 
can  assure  the  safety  of  such  products. 
While  the  definition  of  "processing" 
clearly  covers  the  kinds  of  activities 


performed  by  custom  packers,  it  is  not 
the  intent  of  these  regulaticms  to  address 
arrangements  between  a  recreational 
fisherman  and  a  custom  packer  for  the 
processing  of  fish  for  the  personal  use 
of  the  fisherman.  The  regulations  only 
cover  custom  packing  tl^t  is  performed 
on  behalf  of  an  owner  who  intends  to 
introduce  the  fish  into  interstate  «» 

commerce.  Nonetheless,  the  agency 
does  not  believe  that  clarification  to  the 
regulations  is  needed  on  this  point. 

43.  One  comment  uxged  that 
aquacultural  producere  that  also 
eviscerate  the  fish  before  delivery  to  a 
processing  plant  be  required  to  comply 
with  the  requirements  of  these 
regulations. 

FDA  agrees  with  the  comment  and 
further  states  that  the  process  of 
eviscerating  is  specifically  included  in 
the  definition  of  "processing." 
Eviscerating  is  excluded  from  the 
definition  only  when  it  occura  on  a 
harvest  vessel  for  the  purpose  of 
preparing  the  fish  for  holding  en  route 
to  the  processor. 

44.  A  few  comments  objected  to  FDA 
including  labeling  in  the  definition  of 
"processing."  The  comments  argued 
that  labeling  operations  are  unlikely  to 
introduce  hazards  to  the  product.  n3A 
has  considered  these  comments  but 
finds  that  there  is  potential  during  some 
labeling  operations  for  the  development 
of  hazards.  For  example,  improperly 
controlled  labeling  operations  for 
scombroid  species  could  result  in  time- 
temperature  abuse  of  the  product, 
increasing  the  risk  of  histamine 
contamination.  Cooked,  ready-to-eat 
products  could  similarly  be  subjected  to 
time-temperature  abuse,  resulting  in  the 
potential  for  pathogen  growth.  The 
inclusion  of  labeling  in  the  list  of 
processing  operations  is  not  intended  to 
imply  that  this  step  should  always,  or 
even  frequently,  be  considered  a  CCP. 
That  can  only  be  determined  through 
the  conduct  of  a  hazard  analysis. 

FDA  proposed  to  exempt  "heading  or 
gutting  intended  solely  to  prepare  a  fish 
for  holding  on  board  a  harvest  vessel" 
from  the  definition  of  "processing."  In 
drafting  the  proposed  regulations,  FDA 
was  concerned  that,  in  the  absence  of 
such  an  exemption,  harvest  vessels  that 
are  presently  heading  or  gutting  fish 
would  stop  the  practice  to  avoid  being 
subject  to  the  requirements  of  these 
regulations.  FDA  did  not  want  an 
inadvertent  consequence  of  these 
regulations  to  be  a  reduction  in  product 
quality.  In  addition,  FDA  tentatively 
concluded  that  safety  hazards 
introduced  by  these  operations  are 
generally  minimal. 

45.  One  comment  noted  that  FDA 
should  include  the  practice  of  freezing 


fish  on  harvest  vessels  in  the  list  of 
exempted  opnations. 

FDA  agrees  that  freezing  is  an 
operation  that  is  routinely  used  onboard 
a  harvest  vessel  in  order  to  preserve  the 
quality  of  the  fish  until  it  is  landed  for 
further  processing  (e.g. ,  freezing 
performed  onboard  tuna  harvesting 
vessels).  For  this  reason,  the  agency  has 
revised  the  definition  of  "processing"  to 
include  an  exemption  for  onboard 
freezing. 

46.  (hie  comment  suggested  that  FDA 
also  exempt  onboard  scallop  shucking 
operations. 

Unlike  shucking  other  moUuscan 
shellfish,  shucking  scallops  involves 
eviscerating,  a  procedure  that  falls 
within  the  exemption  in  §  123.3(k). 
Consequently,  onboard  shucking  of 
scallops  does  not  constitute  processing 
for  purposes  of  these  regulations.  The 
agency  does  not  believe  that  a  change  in 
the  definition  is  necessary  in  this 
regard. 

47.  One  comment  suggested  that,  with 
respect  to  molluscan  shellfish, 
"processors"  should  include  shellfish 
shippera,  reshippere,  shucker-packere. 
repackers,  and  depurators. 

The  persons  that  perform  all  of  these 
types  of  operations  are  "processors" 
under  §  123.3(k)(l)  and  subject  to  the 
provisions  of  these  regulations.  Thus, 
the  agency  has  concluded  that  no 
change  in  the  definition  is  necesseiry. 

16.  Scombroid  Toxin-Forming  Species 

The  term  "scombroid  toxin-forming 
species"  appears  in  §  123.6(c)(l)(vi)  of 
this  final  rule.  While  FDA  did  not 
propose  to  define  this  term  in  the 
codified  portion  of  the  proposed 
regulations,  it  did  propose  to  define  it 
in  part  123  appendix  B  as: 

(TJuna,  bluefish,  mahi  mahi,  mackerel, 
sardines,  herring,  kahawai,  anchovies, 
marlin,  and  other  species,  whether  or  not  of 
the  family  Scombridae.  in  which  significant 
levels  of  histamine  may  be  produced  in  the 
fish  flesh  by  decarboxylation  of  free  histidine 
as  a  result  of  exposure  of  the  Hsh  after 
capture  to  temperatures  that  peimit  the 
growth  of  mesophilic  bacteria. 

Appendix  B  of  part  123  is  no  longer 
included  in  these  regulations,  as  is 
discussed  elsewhere  in  this  preamble. 
Consequently,  FDA  is  transferring  the 
definition  from  part  123  appendix  B  to 
§  123. 3(m)  to  clarify  the  meaning  of 
§123.6(c)(l)(vi). 

48.  A  number  of  comments  objected 
to  the  inclusion  of  herring  in  the  list  of 
scombroid  toxin-forming  species, 
arguing  that  there  has  been  no 
association  between  herring  and  cases  of 
histamine  poisoning. 

In  response  to  the  comments.  FDA  has 
modified  the  definition  of  scombroid 
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toxin  fonning  spedea  to  make  specific 
reference  to  only  tun^.  bluefish,  and 
mahi  mahi,  since  the  bverwhelming 
majority  of  scombroid  poisonings  are 
associated  wath  these  types  of  fish. 
Processors  should  assess  the  pbtential  of 
other  species  to  product  histamine.  The 
key  to  the  definition  )s  whether 
significant  levels  of  bistamine  may  be 
produced  in  the  flesh  of  the  fish. 

17.  Shellfish  Control  Authority 

FDA  proposed  to  define  "shellfish 
control  authority"  as  "a  Federal  or  State 
health  authority,  or  foreign  government 
health  authority,  legacy  responsible  for 
the  administration  of  a  program  that 
includes  classificatioii  of  molluscan 
shellfish  growing  areM,  enforcement  of 
harvesting  controls,  and  certification  of 
molluscan  shellfish  processors." 

49.  A  few  comments  pointed  out  that 
the  definition  should  not  require  that  a 
shellfish  control  authority  be  a  SUte 
"health"  authority  because  in  some 
States  the  responsibility  is  vested  in 
other  than  a  health  agency,  such  as  a 
resource  management  agency. 

FDA  recognizes  th<t  these  comments 
are  correct.  For  this  reason,  the  agency 
has  modified  the  language  in  §  123.3(o) 
to  read,  in  part,  "State  agency."  FDA 
believes  that  this  tenti  is  sufficiently 
broad  to  encompass  any  of  the  present 
State  arrangements.  FDA  has  made  a 
parallel  chimge  with  respect  to  foreign 
government  authorities,  in  order  to 
accommodate  the  same  kind  of 
variations  in  reguktoy  arrangements. 
These  final  regulations  similarly  refer  to 
a  "foreign  agency." 

50.  One  comment,  jfrom  a  State 
regulatory  agency,  stated  that  within  the 
United  States,  FDA  should  be  the 
responsible  shellfish  control  authority 
and  should  mandate  that  processors 
register  with  FDA,  much  as  it  has  done 
with  low-acid  canned  foods  and 
medical  devices.  The  comment  further 
stated  that  a  requirement  in  Federal 
regulations  that  State  agencies  perform 
this  function  may  be  unconstitutional. 

The  comment  misQonstrued  the 
provision.  The  provision  is  intended  to 
define  the  term  "shellfish  control 
authority"  rather  than  to  provide 
substantive  requirements.  Furthermore, 
these  regulations  at  no  point  mandate 
that  States  perform  certain  functions. 

51.  Some  comments  expressed 
concern  that  the  proposed  definition  of 
"shellfish  control  authority"  was  too 
narrow  in  that  it  did  not  include  any 
entities  that  could  serve  the  function  of 
a  shellfish  control  authority  for  Federal 
waters.  The  effect  of  the  proposal,  the 
comments  pointed  ojit,  would  be  to 
close  unnecessarily  ill  molluscan 
shellfish  harvesting  in  Federal  waters. 
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It  was  never  FDA's  intent  to  close 
Federal  waters  to  molluscan  shellfish 
harvesting.  These  waters  are  beyond  the 
jurisdiction  of  State  shellfish  control 
authorities,  and  no  Federal  agency 
classifies  them  in  the  same  way  that 
States  classify  their  own  waters.  FDA  is 
seeking  a  means  to  classify  Federal 
d^tera.  An  agreement  with  NMFS 
relating  to  the  classification  of  Federal 
watera  is  one  possible  solution.  For  this 
reason,  FDA  has  modified  proposed 
§  123.3 (o)  to  state  that  a  shell^sh  control 
authority  may  be  "a  Federal  agency." 
This  subject  is  also  discussed  in  the 
"Molluscan  Shellfish"  section  of  this 
preamble. 

52.  One  comment  urged  that  FDA 
provide  for  the  possibility  of  sovereign 
tribal  governments  serving  as  shellfish 
control  authorities. 

FDA  recognizes  that  the  proposed 
definition  was  deficient  because  it  failed 
to  include  tribal  governments  in  the  list 
of  possible  shellfish  control  authorities. 
The  agency,  the  State  of  Washington, 
and  19  Inctian  tribes  have  recently 
entered  into  a  settlement  that  will  likely 
result  in  such  an  arrangement  in  the 
State  of  Washington  (Ref.  202).  When 
such  governments  meet  the  necessary 
criteria,  it  is  the  intent  of  the  agency  to 
formally  recognize  them  for  ptuposes  of 
classifying  shellfish  growing  watere  and 
certifying  shellfish  processing  plants  for 
inclusion  on  the  Interstate  Certified 
Shellfish  Shippers  List.  To  provide  for 
this  sitiiation,  FDA  has  modified  the 
definition  of  "shellfish  control 
authority"  to  include  "sovereign  tribal 
governments." 

FDA  has  also  recognized  that  in  many 
cases  the  functions  of  "classification  of 
molluscan  shellfish  growing  areas, 
enforcement  of  harvesting  controls,  and 
certification  of  molltiscan  shellfish,"  as 
listed  in  the  proposed  reg\ilations,  are 
not  carried  out  by  a  single  agency.  To 
provide  for  such  a  situation,  FDA  has 
modified  the  proposed  language  at 
§  123.3(o)  to  read,  "program  that 
includes  activities  such  as,"  rather  than 
simply  "program  that  includes." 

18.  Smoked  and  Smoke-Flavored 
Fishery  Products 

The  terms  such  as  "smoked  fishery 
products,"  "smoked  fish,"  "smoked  and 
smoke-flavored  fishery  products"  were 
used  in  the  proposed  regulations  and 
throughout  appendix  1  to  the  proposal. 
As  a  result  of  decisions  disciissed 
elsewhere  in  this  preamble,  reference  to 
"smoked  and  smoke- flavored  fishery 
products"  has  been  eliminated  in  these 
regulations  except  in  part  123,  subpart 
B. 

While  no  definition  of  "smoked  and 
smoke-flavored  fishery  products"  was 


included  in  the  definitions  section  of 
the  proposed  regulations,  the  terms 
"smoke-flavored  fish"  and  "smoked 
fish"  were  separately  defined  in 
appendix  1  to  the  proposal  as: 
,  "Smoked-flavored  fish  means  fish  that 
is  prepared  by  treating  it  with  salt 
(sodium  chloride)  and  then  imparting  to 
it  the  flavor  of  smoke  by  other  than  the 
direct  action  of  smoke,  such  as 
immersing  it  in  a  solution  of  liquid 
smoke."  and  "Smoked  fish  means  fish 
that  is  prepared  by  treating  it  with  salt 
(sodium  chloride)  and  then  subjecting  it 
to  the  direct  action  of  smoke  from 
burning  wood,  sawdust,  or  similar 
material."  FDA  solicited  comment  on 
the  materials  in  appendix  1.  Because  the 
term  is  used  in  these  final  regulations 
and  FDA  is  concerned  that  there  may  be 
confusion  about  its  application,  the 
agency  has  determined  that  a  definition 
of  "smoked  and  smoke-flavored  fishery 
products"  is  needed  in  the  codified 
portion  of  these  regulations.  FDA  has 
included  one  at  §  123.3(s)  that  is 
consistent  with  those  proposed  in  the 
appendix  1  to  the  proposal.  Section 
§  123.3(s)  reads: 

Smoked  or  smoke-flavond  fishery  products 
means  the  finished  food  prepared  by:  (1) 
Treating  fish  with  salt  (sodium  chloride),  and 
(2)  subjecting  it  to  the  direct  action  of  smoke 
&om  burning  wood,  sawdust,  or  similar 
material  and/or  imparting  to  it  the  flavor  of 
smoke  by  a  means  such  as  immersing  it  in 
a  solution  of  wood  smoke. 

FDA  received  numerous  comments  on 
the  regulatory  treatment  of  smoked  and 
.smoke-flavored  fishery  products,  but 
none  that  would  affect  this  definition. 

E.  The  HACCP  Plan 

Approximately  100  comments 
addressed  one  or  more  of  the  provisions 
of  proposed  §  123.6.  This  section  of  the 
proposed  regidations  set  out  who  must 
write  and  implement  a  HACCP  plan, 
and  what  the  HACCP  plan  must 
include. 

1.  Preliminary  Steps 

FDA  proposed  in  §  123.6  to  require 
that  all  processors  of  fish  and  fishery 
products  prepare  and  implement  a 
HACCP  plan  that  identifies  the  hazards 
that  are  reasonably  likely  to  occuf  and 
thus  that  must  be  controlled  for  that 
product  In  the  proposal,  FDA 
acknowledged  the  process 
recommended  by  the  NACMCF  for 
developing  a  HACCP  plan  but  did  not 
propose  to  require  that  processors 
follow  it.  The  |H-ocess  recommended  by 
the  NACMCF  includes:  Assembling  a 
HACCP  team,  describing  the  food  and 
its  distribution,  identifying  the  intended 
use  and  consvuners  of  the  food, 
developing  a  flow  diagram,  verifying  the 
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flow  diagram,  and  performing  a  hazard 
analysis  (Ref.  34,  pp.  187-188).  All  but 
the  last  of  these  have  been  identified  by 
NACMCF  as  the  "five  preliminary 
steps"  of  HACCP. 

It  was,  and  still  is,  the  agency's  belief 
that  processors  would  benefit  bom  a 
process  that  included  these  five  steps  as 
well  as  a  hazard  analysis  in  order  to 
successfully  arrive  at  an  appropriate 
HACCP  plui.  Nonetheless,  the  agency 
did  not  propose  to  require  adherence  to 
the  "five  preliminary  steps."  or 
explicitly  propose  to  require  that  a 
hazard  analysis  be  performed.  So  long 
as  the  processor  had,  in  the  end,  a 
HACCP  system  that  was  appropriate  for 
species  and  process,  and  was  being 
implemented  effectively,  the  agency 
tentatively  concluded  that  these 
regulations  did  not  need  to  manage  the 
process  any  further. 

53.  A  niunber  of  the  comments 
contended  that  FDA  should  require  that 
firms  adhere  to  these  procediu«s  in 
preparing  a  HACCP  plan.  SpedficaUy.  a 
few  comments  argued  that  me  proposed 
rule  significantly  diminished  the 
potential  efiiKitiveness  of  HACCP  by  not 
requiring  that  processors  engage  in  the 
"five  preliminary  steps."  The  comments 
argued  that  inclusion  of  die  preliminary 
steps  would  facilitate  international  trade 
and  reduce  confusion  on  the  part  of 
seafood  importers  and  exporters  through 
consistency  with  an  internationally 
recognized  standard  for  HACCP. 

Several  other  comments  urged  that 
the  NACMCF  recommendation  for  the 
development  of  a  process  flow  diagram, 
in  particular,  by  a  processor  be  made 
mandatory.  These  comments  identified 
several  bcmefits  fi'CHn  such  a 
requirement  To  fecilitate  employee 
implementation  of  the  plan,  to  facilitate 
processor  verification  activities,  to 
reduce  the  time  needed  for  regulators  to 
review  the  manufacturing  process,  and 
to  enable  the  regulator  to  determine 
whether  the  processor  properly 
considered  the  entire  manufactiiring 
process.  One  comment  stated  that  FDA's 
assimiption  that  flow  diagrams  are 
biu'densome  or  unnecessary  is  contrary 
to  the  1992  NACMCF  Report  which 
notes  that  flow  diagrams  could  be 
simple  representations  that  accurately 
depict  the  steps  in  a  process,  rather  than 
detailed,  technical  drawings. 

FDA  acknowledges  that,  for  the 
reasons  stated  in  the  comments,  many 
processors  will  find  that  the 
development  of  a  flow  diagram  is  a 
useful  preliminary  step  to  the 
preparation  of  a  HACCP  plan.  Other 
processors  may  find,  however,  that, 
because  of  the  simplicity  of  their 
operations,  the  preparation  of  a  written 
flow  diagram  is  an  unnecessary  step.  In 


either  case,  FDA  is  convinced  that  a 
processor's  decision  to  develop  or  not  to 
develop  a  flow  diagram  will  be,  and 
should  be,  driven  by  its  perception  of 
the  benefits  of  doing  so.  The  comments 
received  on  this  subject  were  not 
suffidentfy  persuasive  for  the  agency  to 
conclude  that  a  flow  diagram  should  be 
made  mandatory.  The  comments 
provided  no  basis  to  find  that  in  the 
absence  of  a  flow  diagram,  a  processor 
could  not  properly  develop  a  HACCP 
plan,  or  that  a  plan,  so  developed, 
would  likely  cause  the  HACCP  program 
to  fail. 

As  some  of  the  comments  pointed  out, 
there  may  be  some  benefit  to  the 
regulator  to  have  access  to  a  flow 
diagram  dxning  an  inspection,  but  this 
convenience  is  not  a  sufficient  reason  to 
mandate  it.  FDA  investigators  will  likely 
develop  their  own  flow  diagrams  during 
their  in-plant  inspections  and  compare 
them  with  the  decisions  reached  by  the 
processor  in  the  development  of  the 
HACCP  plan  (e.g.,  the  identification  of 
hazards  and  CCP's).  While  it  may  be 
beneficial  for  the  investigator  to  be  able 
to  compare  his  or  her  flow  diagram  with 
that  of  the  processor,  it  is  not  essential 
to  the  conduct  of  the  inspection. 

FDA  agrees  with  the  comments  that 
stated  that  the  other  four  elements  of  the 
"five  preliminary  steps"  are  desirable 
attributes  of  the  HACCP  development 
process.  However,  the  agency  has  not 
been  persuaded  that,  in  the  absence  of 
a  regulatory  requirement  that  they  be 
followed,  the  HACCP  program  is 
unlikely  to  succeed.  In  order  to  write  an 
appropriate  plan  some  or  all  of  these 
steps  will  likely  have  to  be  performed, 
even  without  a  regulatory  requirement 
to  do  so.  However,  if  a  processor  can 
write  a  plan  without  these  steps,  the 
goals  of  the  regulations  will  still  have 
been  met.  For  FDA  to  require  them  to 
be  performed  and  documented  in  every 
case  would  add  burden  and  reduce 
flexibihty  unnecessarily.  Moreover, 
FDA  is  imconvinced  that  any  inhibition 
to  foreign  trade  is  likely  to  occur  if 
adherence  to  these  steps  is  not  required. 
FDA  behoves  that  foreign  trading 
partners  will  be  satisfied  by  the 
presence  of  a  successful  HACCP  system 
and  will  not  reject  U.S.  exports  because 
steps  preliminary  to  HACCP  were  not 
documented. 

Even  without  a  requirement 
mandating  specific  preliminary  steps, 
FDA  believes  that  most  processors  will 
follow  the  spirit,  if  not  the  exact  letter, 
of  the  recommended  procedures.  These 
procediues  provide  the  processor  with  a 
recognized  method  of  plan  development 
that  will  help  lead  to  a  successful 
outcome.  FDA  is  primarily  interested  in 
that  outcome.  The  NACMCF 


recommendation  for  the  assembly  of  a 
HACCP  team,  in  particular,  could  be  a 
significant  burden  for  the  many  small 
businesses  operating  in  the  seafood 
industry.  For  these  reasons,  the  final 
regulations  do  not  mandate  any 
preliminary  steps  that  processors  must 
perform  as  a  prerequisite  to  conducting 
a  hazard  analysis  or  drafting  a  HACCP 
plan. 

2.  Conducting  a  Hazard  Analysis 

54.  A  number  of  comments  from  trade 
associations  and  processors  objected  to 
the  requirement  in  the  proposal  that 
every  processor  have  and  implement  a 
written  HACCP  plan.  These  comments 
contended  that  FDA  should  revise  this 
provisicm  to  require  that  a  processor 
first  conduct  a  hazard  analysis  to 
determine  whether  any  food  safety 
hazards  exist  that  can  be  controlled 
through  HACCP  and  then  prepare  and 
implement  a  HACCP  plan  only  when 
the  hazard  analysis  identifies  at  least 
one  such  food  safety  hazard.  One 
comment  stated  that  conducting  a 
hazard  analysis  is  the  first  step  in  a  two- 
step  process,  with  developing  a  HACCP 
plan  oeing  the  second  step.  The 
comments  lu^ed  consistency  with  the 
NACMCF  reconmiendations  in  this 
regard. 

FDA  agrees  with  the  approach 
suggested  by  the  comments  and  believes 
that  it  is  essentially  consistent  with 
what  the  agency  proposed.  Although 
FDA  did  not  explicitly  propose  to 
require  that  every  processor  conduct  a 
hazard  analysis,  completion  of  such  an 
analysis  by  every  processor  was  implicit 
in  the  requirement  in  proposed 
§  123.6(b)(1)  and  (b)(2)  that  processore 
identify  both  the  hazards  that  are 
reasonably  likely  to  occur  and  the  CCP's 
for  each  of  these  hazards. 

In  response  to  the  comments,  FDA  has 
decided  to  clarify  its  regulations  to 
make  the  requirement  that  a  hazard 
analysis  be  conducted  explicit  rather 
than  implicit  in  order  to  clarify  the  steps 
that  are  required  as  part  of  a  HACCP 
system.  Moreover,  this  change  allows 
the  agency  to  make  clear  that 
conducting  the  analysis  may  or  may  not 
lead  to  the  preparation  of  a  HACCP 
plan. 

Thus,  FDA  is  providing  in  §  123.6(a) 
that  processors  shall  conduct  a  hazard 
analysis  or  have  one  conducted  on  their 
behalf.  It  is  the  agency's  expectation  that 
most  seafood  processors  will,  after 
performing  a  hazard  analysis,  find  it 
necessary  to  control  for  at  least  one 
hazard  and,  therefore,  be  obligated  to 
prepare  a  HACCP  plan.  However,  when 
no  hazard  is  reasonably  likely  to  occur, 
there  is  no  reason  to  prepare  a  HACCP 
plan.  Therefore,  $  123.6(b)  states,  in 
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put,  "(b)  77»e  HACCF  plan.  Every 
prooaasor  shall  have  and  implement  a 
written  HAOCP  plan  Whenever  a  hazard 
analysis  reveals  cme  or  more  food  safety 
hazuds  that  are  reasonably  likely  to 
occur,  as  described  ij»  paragraph  (a)  of 
this  sectim." 

TitB  agency  does  net  believe  that  the 
methodology  of  conducting  hazard 
analyses  is  sufficiently  standardized  at 
this  time  to  justify  m|indating  what  the 
analysis  must  include.  FDA  encourages 
processors  to  utilize  ttie  NACMCF 
document  as  guidanoe  in  performing 
this  acdvity.  In  addition,  the  agency 
recognizes  that  the  b4«t  way  for  it  to 
verify  a  processor's  hiuard  analysis  is 
indirectly,  through  its  own  evaluations 
of  whether  a  processer  ought  to  have  a 
HACCP  plan,  and  whether  a  HAOCP 
plan  appropriately  identifies  the  food 
safetyhazards  and  CCP's  that  are 
reasonably  likely  to  occur.  In  other 
words,  it  is  the  end  product  of  the 
hazard  analysis,  the  HACXIP  plan  and  its 
implemmtation.  thai  should  oe  judged 
by  the  regulator.  For  this  reason,  the 
agency  is  not  requiritg  that  hazard 
analyses  be  poform^d  according  to  a 
standardized  regimes,  or  that  they  be 
documented  in  ivriting  for  FDA  review. 

Even  though  FDA  )s  not  requiring  that 
the  hazard  analysis  bie  available  to  the 
agency,  there  may  ba  cases  in  which  it 
would  be  to  the  processor's  advantage  to 
have  a  carefully  doomiented  written 
hazard  analysis  to  shpw  to  FDA.  Such 
documentation  may  prove  useful  in 
resolving  differences  between  the 
processor  and  the  agency  about  whether 
a  HACCP  plan  is  needed  and  about  the 
selection  of  hazards,  CCP's.  and  CL's. 
Written  hazard  analjtses  may  also  be 
useful  to  processors  |n  that  they  may 
help  provide  the  rationale  for  the 
establishment  of  critical  limits  and  other 
plan  components.  Having  the  basis  for 
these  decisions  available  may  be  helpful 
when  processors  experience  changes  in 
personnel,  especially  those  associated 
with  the  HA(XP  process,  and  in 
responding  to  unanticipated  CL 
deviations. 


3.  Types  of  Hazards 

FDA  received  a  number  of  comments 
on  the  types  of  hazanls  that  a  mandatory 
HACCP  system  should  control,  and  that 
the  hazard  analysis  should  examine. 
The  proposed  regulations  did  not 
distinguish  among  hazards  but  proposed 
to  require  that  HACCP  plans  identify  all 
food  safety  hazards  that  are  reasonably 
likely  to  occiir.  The  comments  that 
addressed  the  question  of  what  types  of 
hazards  mandatory  HACCP  should 
address  generally  preferred  that  its  focus 
be  on  some  subset  of  hazards,  rather 
than  on  the  entire  spectrum  that  could 


UMI 


cause  seafood  to  be  adulterated.  The 
comments  argued  that  the  hazards  that 
were  not  the  focus  of  the  HACCP  regime 
established  by  the  regulations  could  be 
covered  by  more  traditional  food  safety 
mechanisms.  A  review  of  these 
comments  follows. 

S5.  Several  comments,  from 
processors  and  trade  associations,  stated 
that  the  hazard  analysis  should  only  be 
used  to  identify  those  food  safety 
hazards  that  have  the  potential  to  cause 
"serious  adverse  healUi  consequences." 
These  comments  stated  that  such 
consequences  included  those  that 
would  trigger  a  "Class  I"  recall  as 
defined  by  FDA,  particularly  those  that 
involve  contamination  of  the  food  with 
pathogenic  microorganisms.  A  Class  I 
recall  involves  a  situation  in  which 
there  is  a  reasonable  probability  that  the 
use  of,  or  exposure  to,  a  violative 

Erodiu:t  will  cause  serious  adverse 
ealth  consequences  or  death  and 
would  not  be  used  to  respond  to 
situations  in  which  the  health 
consequences  are  temporary,  medically 
reversible,  or  remote  (21  CFR  7.3(m)(l) 
and  (m)(2)).  Other  [uocessor  comments 
suggested  the  use  of  the  phrase 
"significant  food  safety  hazard"  to  limit 
the  scope  of  the  HACCT  regime  without 
proposing  a  definition  for  the  phrase. 

Cme  comment  stated  that  focusing  on 
truly  serious  hazards  is  the  only  way  to 
keep  the  number  of  CCP's  to  a 
minimum,  so  that  a  HAOCP  plan  can 
realistically  be  implranented.  The 
comment  also  stated  that  having  too 
many  CCP's,  or  OOP's  that  are  not 
related  to  serious  health  risks,  would  so 
bimlen  food  processing  personnel  that 
effective  compliance  widi  the  HACCP 
plan  would  be  imdermined,  and  it 
would  be  significantly  more  difficult  to 
control  truly  critical  processes. 

SevOTal  of  these  comments  argued  that 
hazards  should  have  immediate,  as  well 
as  serious,  health  consequences  before 
being  required  to  be  identified  in  a 
HACCP  plan.  These  and  several  other 
processor  comments  generally 
expressed  the  view  that  hazards  that  can 
cause  a  food  to  be  adulterated  under  the 
act,  but  that  do  not  have  the  potential 
to  cause  acute  illness,  should  not  be 
required  to  be  included  in  a  HACCP 
plan.  For  example,  two  of  the  comments 
stated  that  FDA  should  not  use  the 
HACCP  regulations  to  ensure 
conformity  with  food  additive 
regulations,  pesticide  residue 
tolerances,  or  action  levels  for 
enviromnental  contaminants.  One 
comment  stated  that  although  process 
controls  that  are  similar  to  HACCP 
controls  are  often  used  by  food 
manufacturers  to  monitor  these  kinds  of 
contaminants,  the  controls  should  not 


be  regarded  as  part  of  HAOCP  because 
they  do  not  address  acute  health 
hazards.  A  few  comments  suggested  that 
existing  regulatory  programs  are 
adequate  to  address  these  types  of 
hazuds. 

On  the  other  hand,  comments  from 
one  trade  association  and  a  number  of 
individiials  acknowledged  that  drug 
residues  and  pesticide  residues  should 
be  addressed  by  HACCP  plans;  where 
they  are  likely  to  occur  at  levels  over 
tolerance.  Comments  from  a  number  of 
processors  of  aquaculture-raised  finfish 
acknowledged  that  drug  and  pesticide 
residues  are  food  safety  hazards  that 
affect  their  industry,  but  these  . 
comments  questioned  the 
appropriateness  of  the  control 
mechanisms  provided  in  FDA's  draft 
Guide.  Finally,  comments  from  several 
consumer  advocacy  groups  expressed 
continued  concern  for  the  hazards 
posed  by  environmental  contaminants. 

Having  considered  these  comments, 
FDA  confirms  its  tentative  view, 
reflected  in  the  proposal,  that  HACCP 
should  be  the  norm,  rather  than  the 
exception,  for  controlling  safety  related 
hazards  in  the  seafood  industry. 
Existing  standards  for  such 
contaminants  as  drug  residues, 
pesticides,  and  industrial  contaminants, 
are  established  to  ensure  that  their 
presence  in  foods  does  not  render  the 
food  imsafe.  Processors  of  fish  and 
fishery  products  are  obliged  to  produce 
foods  that  meet  these  standards. 

Processors  are  obliged  to  exercise 
control  over  all  food  safety  hazards  that 
are  reasonably  likely  to  occur.  A  failure 
to  do  so  would  mean  that  the  food  was 
prepared  under  insanitary  conditions 
wherry  it  may  have  been  rendered 
injiuious  to  health  or  is  otherMrise 
adulterated,  llie  criteria  for  including  a 
food  safety  hazard  in  a  processor's 
HACCP  plan  should  be  the  degree  to 
which  the  hazard  is  likely  to  develop  in 
that  product  (e.g.,  based  on  the 
processing  technique,  the  harvest 
location,  die  species)  and  not  the  nature 
or  immediacy  of  the  illness  or  injury 
that  it  is  likely  to  cause. 

n}A  views  as  highly  speculative  the 
concerns,  expressed  by  a  few  comments 
firom  the  food  industry,  that  inclusion  in 
HACCP  of  those  hazards  that  generally 
require  chronic  exposing  to  produce 
disease  will  dilute  HACCP  systems  to 
the  point  of  shifting  industry  resources 
away  bom  acute  toxicity  hazards.  No 
evidence  was  submitted  to  support  such 
claims.  The  pilot  HACCP  program 
conducted  jointly  by  FDA  and  NMFS. 
the  current  NMFS  voluntary  HACCP 
program,  and  the  NMFS  Model  Seafood 
Safety  Program  all  included  controls  for 
food  additives,  primarily  a  nonacute 


food  safaty  hazard,  and  there  has  been 
no  diminution  of  control  of  acute 
hazards  as  a  result.  Moreover,  the 
agency  is  convinced  that  when 
determining,  in  accordance  with 
§  123.6(a),  what  contaminant  hazards 
are  "reasonably  likely"  to  occur  in  a 
particular  type  of  product,  most 
process(HS  will  have  very  few,  if  any,  of 
these  chronic  exposure-type  hazards  to 
manage  through  HACCP  as  opposed  to 
through  some  other  method  of  control. 
FDA  intends  to  monitor  the  progress 
of  the  seafood  HACCP  program  to  judge, 
among  other  things,  whether  the 
application  of  HACCP  to  food  safety 
hazards  generally,  rather  than  to  the 
most  extreme  acute  hazards,  overloads 
the  HAOCP  system  and  dilutes  its 
efiiactiveness  for  all  hazards.  Until  such 
an  efiisct  is  actually  found  to  occur,  FDA 
is  persuaded  that  die  systematic 
application  of  preventive  controls  to 
food  safety  hazards  generally  will 
provide  the  American  consumers  with 
the  most  efiiactive  and  efficient  food 
safety  system  that  has  been  devised  to 
date.  If  FDA  were  to  determine  that 
HAOCP  needs  to  be  scaled  back  in  order 
to  make  it  work,  the  agency  will  take 
appropriate  steps  to  make  such  a 

One  other  factor  bears  mention  in  this 
regard.  FDA  has  long  been  aware  of 
consumer  concern  about  environmental 
contaminants  in  fish  and  fishery 
products.  As  previously  mentioned,  this 
concern  was  expressed  in  the  comments 
to  the  proposed  regulations.  The  chance 
that  these  regulations  will  increase 
consumer  ccmfidence  in  the  safisty  of 
seafood  products  vrauld  be  greatly 
diminished  if  these  regulations  did  not 
require  processors  to  consider  the  risks 
from  these  contaminants  as  part  of  their 
hazard  analysis. 

56.  A  comment  from  a  trade 
assodatian  stated  that,  v^le  there  is 
potential  for  an  unapproved  direct  or 
indirect  food  or  color  additive  to  be  a 
health  hazard,  the  tise  of  an  additive 
that  has  not  been  Usted  for  use  in  fish 
but  is  routinely  used  throughout  the 
food  industry  would  not  necessarily  be 
likely  to  cause  harm  to  human  health. 
The  comment  said  that  a  control  for  use 
of  the  additive  should  not  be  required 
to  be  included  in  a  HAOCP  plan. 

Under  the  act,  certain  products,  such 
as  food  additives,  new  animal  drugs, 
including  new  animal  drugs  intended 
for  use  in  aquaciUture,  and  pesticides, 
require  premarket  approval  before  they 
may  be  legally  used.  Moreover,  this 
approval  can  be  limited  so  that  the 
product  may  only  be  used  legally  on  or 
with  specific  foods,  or  for  specific 
purposes,  for  which  approval  has  been 
obtained.  This  limitation  reflects  a 


longstanding  realization  that  the  safety 
of  these  types  of  products  is  variable 
and  must  be  established  on  a  use-by-use 
basis.  Whether  an  additive,  drug,  or 
pesticide  is  safe  for  a  particular  use,  in 
a  particular  food,  at  a  particular  level, 
depends  on  fectors  such  as  the  amotmt 
of  the  food  that  is  consimied  and,  if  the 
additive,  drug,  or  pesticide  is  ingested 
in  a  Uving  animal  before  capture,  how 
the  prodiict  is  metabolized  in  that 
animal. 

Therefore,  a  food  additive  that  has 
been  approved  for  use  in  some  foods, 
but  not  fish  and  fishery  products,  is 
deemed  by  the  act  to  be  unsafe  for  use 
with  fish  and  fishery  products.  FDA  is 
not  in  a  position  to  change  this  aspect 
of  the  law  through  regulations. 
Consequently,  the  agency  has  not 
created  an  exemption  frtnn  the 
remiirement  for  HAOCP  controls  for 
safety  hazards  caused  by  the  presence  of 
unapproved  additives  or  other  products 
that  lack  premaricet  approval  fat  fish  or 
fishery  products. 

The  agency  is  aware  that  it  is  possibfe 
that  some  of  these  products  may  pose  no 
meaningful  risk  in  fish  and  fistwry 
products  at  levels  approved  or  allowed 
in  other  foods.  It  is  the  obligation  of  the 
proponent  of  the  use  of  the  substance  to 
follow  applicable  statutory  procedure  to 
establish  this  feet  to  FDA's  satisfaction. 

57.  In  the  preamble  to  the  propmed 
regulation,  FDA  specifically  invited 
comment  on  whether,  in  order  to  reduce 
the  burden  of  HACCP  on  the  industry, 
as  in  the  Canadian  fishery  products 
HACCP  regulatiafi,  the  agency  should 
limit  its  HAOCP  approaim  to  cover  only 
those  hazards  that  are  introduced  within 
the  confines  of  the  proosssing  plant. 
This  type  of  limitation  would  eliminate 
mandatory  control  of  environmental 
hazards  such  as  pesticides,  natural 
toxins,  industrial  contaminants,  and 
aquaculture  drugs  through  the  HACCP 
system. 

One  comment  contended  that  a 
processor  of  fishery  products  would  be 
in  a  difficult  position  attempting  to 
exercise  control  over  problems  that 
occur  during  harvesting.  The  comment 
stated  that  the  purpose  of  HACCP  is  to 
require  that  each  processor  be 
responsible  for  minimizing  those 
serious  hazards  that  it  is  in  the  best 
position  to  control,  but  that  the 
proposed  regxilations  would  force  the 
processor  to  take  responsibility  for 
hazards  that  it  may  be  poorly  suited  to 
control.  The  comment  argued  that 
FDA's  intent  was  to  deploy  HACCP 
solely  as  a  way  of  reducing  the  agency's 
inspectional  burden.  The  comment 
further  stated  that  the  focus  should  be 
on  finding  those  few  CCP's  witliin  a 
specific  process  where  a  serious  hazard 


can  best  he  controlled.  Several  other 
comments  expressed  confusion  about 
the  application  of  HAOCP  to 
environmental  hitya>rri« 

The  preamble  to  the  proposed 
regulations  described  the  link  between 
environmental  hazards,  such  as  natural 
toxms  (e.g.,  ciguatera  toxin,  domoic 
acid,  and  saxitoxin),  histamine,  and 
variotis  viral  and  bacterial  pathogens, 
and  human  disease.  The  NAS'  "Seafood 
Safety"  report  (Ref.  7,  p.  1)  suggested 
that  the  most  significant  reduction  in 
illness  from  seafood  would  come  from 
the  control  of  environmental  hazards. 
To  eliminate  coverage  of  such  hazards 
from  these  regulations  would  be  to 
eliminate  the  greatest  share  of 
anticipated  benefits. 

The  preamble  to  the  proposed 
regulations  provided  a  nmnber  of  ways 
in  which  the  processor  can  exercise 
control  over  envirtmmental  hazards. 
This  control  derives  fitim  the  feet  that 
responsible  processors  already  exercise 
discretion  in  obtaining  their  raw 
materials.  Control  is  aichieved  by 
checking  tags  on  containen  of 
molluscan  shellfish  to  ensure  that  they 
are  harvested  only  bam  approved 
watera,  checking  with  fishermen  to 
ensure  that  finfish  do  not  originate  from 
harvest  areas  that  are  closed  due  to  the 
presence  of  excessive  agricultiuai  or 
industrial  contaminants,  and  physicaUy 
examining  incoming  histamine-foiming 
species  for  evidence  of  decomposition 
and  insisting  that  harvest  vessels 
exercise  control  over  the  time  and 
temperature  of  storage  for  these  species. 
Similarly,  processors  of  aquaculture- 
raised  species  can  audit  or  otherwise 
insist  on  a  producer  controls  over  the 
use  of  animal  drugs  or  other  hazards 
resulting  from  inappropriate  husbandry 
practices.  In  a  HACCP  system,  these  are 
examples  of  controls  that  can  be  appUed 
at  the  first  OCP,  i.e.,  at  the  receipt  of  raw 
materials. 

FDA  concludes  that  the  measures  that 
a  processor  takes  to  ensiue  that  its  raw 
materials  are  free  of  environmental 
hazards  are  a  critical  part  of  a  seafood 
HACCP  program.  Responsible 
processors  already  exercise  the  kind  of 
control  necessary  to  ensure  that  their 
raw  materials  do  not  present  such  a 
hazard.  If  a  likely  hazard  exists,  it 
would  not  be  sufficient  to  use  the  price 
offered  for  raw  materials  to  be  the  only 
measure  to  protect  against  the  hazard. 

For  these  reasons,  FDA  has  retained 
environmental  hazards  in  the  Ust  of 
food  safety  hazards  that  processors 
should  consider  in  §  123.6(c)(1).  To 
clarify  that  there  are  hazards  that  occur 
before  receipt  of  raw  materials  that  can 
be  controlled  nonetheless  by 
examination  or  discretion  at  the 


65120    Fwleral  R#gifter  /  Vol.  60,  No.  242  /  Monday,  December  18,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  242  /  Monday,  December  18,  1995  /  Rules  and  Regulations    65121 


UMI 


receiving  OCP,  FDA  fass  modified 
§  123.6  by  including  the  following 
sentence  in  §  123.6(a);  "Such  food  safety 
hazards  can  be  introduced  both  within 
and  outside  the  processing  plant 
environment,  including  food  safety 
hazards  that  can  occu^  before,  during, 
and  after  harvest. " 

Fm  consistmcy,  §  123.6(c)(2)  needs  a 
space  here  provides  fbr  both  types  of 
CCP's,  and  now  reads 

(2)  List  the  critical  control  poinU  for  each 
of  the  identified  food  salety  hazards, 
inchuliiig.  as  appropria^:  (i)  Critical  control 
points  designed  to  contipl  food  safety 
hazards  that  could  be  introduced  in  the 
processing  plant  environment,  and  (ii) 
Critical  control  points  designed  to  control 
food  safety  hazards  introduced  outside  the 
processing  plant  enviroament.  including 
food  safety  hazards  that  occur  before,  during, 
and  after  harvect 

Because  most  of  the  environmental 
hazards  to  which  fish  are  exposed  will 
be  controlled  by  the  first  processor  to 
take  possession  of  the  fish  from  the 
fisherman  or  aquacultural  producer, 
whether  that  {vocess^r  is  located  in  the 
United  States  or  in  aitother  country, 
.  subsequent  processon  need  not  focus 
on  these  haards  in  tlleir  HACCP  plans. 
For  example,  pesticide  contamination  of 
inland  and  near  shore  finfish  can  be 
effectively  controlled  by  the  first 
processor  by  purchasing  from  fishermen 
who  do  not  harvest  iA  areas  that  have 
been  closed  by  regulatory  authorities, 
and  drug  residue  contaminaticm  can  be 
effectively  controlled  by  the  first 
processor  by  purchasing  from 
aquaculture  produceis  who  use  animal 
drugs  properly. 

4.  When  Is  a  Hazard  ^(easonably  Likely 
To  Occur? 

la  the  proposal,  FEIA  identified  nine 
categories  of  safety  hazards  that  might 
occvtr  in  fishery  products.  The  agency 
tentatively  concluded  that  a  processor 
must  establish  HACdP  controls  when 
one  or  more  of  the  Usted  hazards  is 
reasonably  likely  to  occur. 

58.  A  number  of  comments,  from 
processors  and  a  trade  association, 
questioned  whether  pertain  of  these 
nine  hazard  categories  by  themselves 
justify  a  HACCP  plait.  The  comments 
challenged  the  likelihood  that  some  of 
these  hazards  would  cause  harm  and 
asked  for  clarification  on  how  a 
processor  is  to  determine  whether  a 
hazard  is  "reasonably  likely  to  occur." 
One  comment  held  that,  if  the  term 
"reasonably  likely  to  occur"  is  linked  to 
actual  incidents  of  illness  caused  by  a 
^ven  hazard,  it  would  be  inappropriate 
to  define  some  of  the  listed  hazard 
categories  as  reasonably  likely  to  occiu. 
This  comment  also  requested  that  FDA 


clarify  whether  the  hazards  identified  in 
its  draft  Guide  are  those  that  the  agency 
believes  are  reasonably  likely  to  occtu 
under  all  conditions  for  the  listed 
species  and  processing  methods.  The 
comment  further  noted  that  residues  of 
indtistrial  or  agricultural  chemicals 
present  in  seafood  are  usually  not 
present  at  levels  that  are  reasonably 
likely  to  be  a  safety  hazard,  even  in 
many  of  those  species  that  are  listed  in 
the  Guide  as  presenting  that  hazard. 

As  discussed  in  the  preamble  to  the 
proposed  regulations,  FDA  recognizes 
that  HACCP  need  not  be  used  to  control 
every  theoretical  hazard,  no  matter  how 
remote  the  likelihood  of  its  occurrence. 
Moreover,  as  disctissed  earlier  in  this 
preamble,  case  law  interpreting  section 
402(a)(4)  of  the  act  has  held  that 
conditions  must  be  such  as  to  create  a 
reasonable  possibility  that  a  hazard  will 
occur  in  order  for  product  to  be 
adulterated  imder  that  section  of  the 
law.  (See  United  States  v.  1,200  Cans. 
Pasteurized  Whole  Eggs,  Etc.,  339  F. 
Supp.  140-141.) 

Unquestionably,  historical  occurrence 
of  reported  illness  is  an  appropriate 
starting  place  for  the  identification  of 
food  safety  hazards  that  are  reasonably 
likely  to  occur  in  the  absence  of 
controls.  For  example,  illness  from 
scombrotoxin  in  those  species  that  form 
the  toxin  if  subjected  to  time  and 
temperature  abuse  after  harvest  is  one  of 
the  most  frequently  reported  illnesses 
from  seafood.  Moreover,  the 
relationship  between  abuse  after  harvest 
and  the  formation  of  the  toxin  is  well 
established.  FDA  can  say  with  comfort, 
therefore,  that  scombrotoxin  poisoning 
is  a  hazard  that  is  reasonably  likely  to 
occur  in  the  absence  of  appropriate 
controls  for  scombrotoxin-forming 
species  of  fish. 

For  some  hazards,  however,  the 
incidence  of  reported  illness  is  very 
low.  A  good  example  is  illness  from  the 
consumption  of  raw  fish  species  that  are 
prone  to  parasites.  The  low  number  of 
reported  illnesses  is  probably 
attributable  to  underreporting  and  to  the 
fact  that  controls  for  this  hazard  (e.g.. 
commercial  blast  freezing  that  kills 
parasites)  generally  exist.  However,  it  is 
well  established  that  in  the  absence  of 
controls,  infection  bom  parasites  is  a 
hazard  that  is  reasonably  likely  to  occur 
when  a  species  that  is  prone  to  parasites 
is  consumed  raw. 

The  iniidence  of  reported  illness  that 
is  linked  to  a  specific  food  is  virtually 
nonexistent  when  the  illness  is  the 
result  of  chronic  exposure  to  a  chemical 
contaminant.  It  is  extremely  difficult, 
for  example,  to  link  a  specific  case  of 
cancer  to  a  specific  contaminant  in  food. 
However,  where  public  health  officials 


have  determined  that  a  contaminant 
represents  a  chronic  health  hazard,  the 
standard  control  strategy  to  be 
employed  by  processors  for  such 
contaminants  is  to  ensure  that  their 
presence  in  food  remains  below  specific 
levels. 

Processors  are  advised  of  such 
chronic  health  hazard  determinations 
through  FDA  action  levels,  publicaticms 
(e.g..  Federal  Registers  at  55  FR 14359, 
April  17, 1990;  58  FR  11609,  February 
26, 1993;  and  58  FR  48368,  September 
15, 1993),  or  other  similar  guidance 
documents.  If  the  contaminant  is 
present  in  food  in  an  amount  that  is 
above  that  level,  the  food  represents  a 
hazard  to  health  that  the  evidence  from 
the  chronic  studies  shows  is  reasonably 
likely  to  occiu-.  The  question,  then,  is 
whether  the  likelihood  of  finding  a  fish 
in  which  the  contaminant  is  at  a  higher 
than  acceptable  level  is  an  event  that  is 
reasonably  likely  to  occur.  For  open 
ocean  species  of  fish,  for  example,  a 
finding  of  pesticide  residues  above 
nationually  established  tolerances  can  be 
a  very  rare  event.  For  near  shore  species 
in  certain  locations,  however,  a  finding 
above  tolerance  can  occur  often  enou^ 
so  as  to  warrant  controlling  for  it  as  a 
matter  of  reasonable  prudence. 

The  incidence  of  reported  illness  for 
a  particular  hazard  may  also  be 
nonexistent  or  very  low  because  the 
hazard  may  be  too  new  to  have 
generated  reported  illnesses.  The 
emergence  of  natural  toxins  harmful  to 
humans  in  species  or  in  locales  where 
the  toxin  has  not  been  found  before  is 
a  well  known  phenomenon  in  seafood. 
While  FDA  does  not  expect  that  HACCP 
controls  should  be  in  place  to  control 
for  the  possibility  of  such  hazards — the 
hazard  may  or  may  not  ever  occtu — the 
agency  strongly  believes  that  once  a 
hazard  does  emerge  and  is  identified, 
HACCP  controls  are  highly  appropriate 
to  keep  illnesses  from  occurring.  For  the 
duration  of  the  a  hazard,  it  must  be 
treated  as  one  that  is  reasonably  likely 
to  occur. 

To  provide  clarification  on  the  above 
points,  FDA  has  modified  §  123.6  by 
including  the  following  sentence  in  new 
§  123.6(a): 

A  food  safety  hazard  that  is  reasonably 
likely  to  occur  is  one  for  which  a  prudent 
processor  would  establish  controls  because 
experience,  illness  data,  scientific  reports,  or 
other  infonnation,  provide  a  basis  to 
conclude  that  there  is  a  reasonable  possibility 
that  it  will  occur  in  the  particular  type  of  fish 
or  fishery  product  being  processed  in  the 
absence  of  those  controls. 

To  reinforce  that  it  was  not  FDA's 
intent  to  suggest  that  all  of  the  nine 
hazard  categories  that  it  listed  in 
§  123.6(c)(1)  are  reasonably  likely  to 


occur  in  all  drciunstances,  the  agency 
has  modified  the  language  in  this 
provision  to  read  in  part, 
"Consideration  should  be  given  to 
whether  any  food  safety  hazards  are 
reasonably  likely  to  oociu  as  a  result  of 
the  following:"  (the  list  of  nine 
categories  follows  in  the  text). 

The  Guide  is  not  intended  as  a 
definitive  list  of  the  hazards  that  are 
reasonably  likely  to  occur,  under  all 
conditions,  for  those  species  and 
processing  methods  listed. 

HACCP  is  a  operation-specific 
process.  For  this  reason,  the  processor 
must  decide  on  a  case-by-case  basis 
what  hazards  it  needs  to  address;  that  is, 
what  hazards  are  reasonably  likely  to 
occur.  The  purpose  of  the  hazards 
portion  of  the  Guide  is  to  provide  a 
listing  of  hazards,  by  fish  species  and  by 
finished  product  type,  that  FDA  knows 
to  have  a  reasonable  potential  for 
occurrence  in  the  product. 

FDA  encourages  processors  to  use  the 
Guide,  as  well  as  any  other  available 
information,  to  decide  what  hazartls 
need  to  be  addressed  in  any  particular 
plan.  Processon  need  to  recognize  that 
they  need  to  use  judgment  in  applying 
the  Guide  to  their  own  particular 
drctunstances.  For  example,  a  processor 
of  one  species  of  fish  may  find  that 
pesticide  contamination  is  listed  as  a 
hazard  for  the  species,  but  may  be  aware 
of  credible  data  that  demonstrate  that 
the  water  from  which  it  obtains  its  fish 
is  free  of  such  contamination.  In  that 
case,  the  processor  is  free  to  deviate 
from  the  guidance.  FDA  intends  to 
clarify  the  Gtiide  on  this  point  by 
distinguishing  between  hazards  that  are 
reasonably  likely  to  occur  all  of  the  time 
(e.g.,  histamine  in  species  that  are  prone 
to  it)  and  hazards  tlut  are  reasonably 
likely  to  occur  imder  certain 
circiunstances  (e.g..  certain  toxins  when 
a  "bloom"  is  occurring). 

5.  The  Plan:  Specific  Considerations 

59.  FDA  proposed  that  HACCP  plans 
be  specific  to  each  processing  location 
and  to  each  kind  of  fi^  and  fishery 
product  processed  by  a  processor, 
except  that  the  plan  may  group  kinds  of 
fish  and  fishery  products  together  if  the 
hazards.  CCP's.  CL's,  and  pr(x:edures 
required  to  be  included  in  the  plan  are 
identical.  A  few  comments  from 
processon  and  trade  associations 
suggested  that  production  methods 
should  also  be  allowed  to  be  grouped 
together  so  long  as  the  hazards  and  the 
control  procedures  for  the  production 
methods  are  identical.  The  comments 
suggested  that  grouping  would  reduce 
the  paperwork  burden  on  some 
processors  without  altering  the  benefits 
attainable  through  HACCP. 


FDA  agrees  with  the  suggestion  for 
the  reason  presented  by  the  comments 
and  has  modified  §  123.6(b)  accordingly, 
to  read,  in  part: 

A  HACCP  plan  shall  be  specific  to:  (1)  Each 
location  where  fish  and  fishery  products  are 
processed  by  that  processor,  and  (2)  Each 
kind  of  fish  and  fishery  product  processed  by 
the  processor.  The  plan  may  group  kinds  of 
fish  and  fishery  products  together,  or  group 
kinds  of  production  methods  together,  if  the 
food  safeity  hazards,  critical  control  points, 
critical  limits,  and  procedures  required  to  be 
identified  and  performed  in  paragraph  (c)  of 
this  section  are  identical  for  all  fish  and 
fishery  products  so  grouped  or  for  all 
production  methods  so  grouped. 

60.  In  the  proposal,  FDA  specified 
that  a  HACCP  plan  must  identify:  The 
applicable  food  safety  hazards;  the 
CCP's;  the  CL's;  the  contiY)l  and 
monitoring  procedures;  and  the 
recordkeeping  procedures.  A  few 
comments  suggested  that  FDA  use  the 
word  "list"  or  "include"  rather  than 
"identify"  to  describe  a  requirement  for 
an  item  to  appear  in  the  HACCP  plan. 
The  comments  suggested  that  it  is  not 
clear  &t>m  the  word  "identify"  whether 
the  regulations  are  intended  to  require 
that  the  plan  contain  or  include  the 
actual  values  (e.g.,  the  temperature  of  a 
refrigerator)  or  a  description  of  the 
procedures,  or  whether  it  is  permissible 
simply  to  make  reference  to  their 
existence  in  a  guideline  or  other  source. 

FDA's  intent  is  that  a  HACCP  plan 
explicitly  include  the  value  or  a 
description  of  the  procediu«s  for  each  of 
the  required  HACCP  elements.  FDA 
agrees  that  a  word  such  as  "list"  would 
be  less  ambiguous.  Therefore.  FDA  has 
revised  §  123.6  (c)(1),  {c)(2).  (c)(3),  and 
(c)(4)  by  substituting  the  word  "list" 
where  the  word  "identify"  appeared  in 
the  proposed  regulations. 

FDA  has  also  revised  §  123.6(c)  by 
making  another  clarifying  change.  The 
agency  has  added  the  phrase  "at  a 
minimum"  to  the  introductory 
statement  to  make  clear  that  the 
required  plan  contents  do  not  restrict  a 
processor  from  including  additional 
information  in  the  plan,  where  it  may  be 
appropriate. 

61.  Two  comments  requested  that 
FDA  specify  that  decomposition,  listed 
as  one  of  the  hazard  categories  in  the 
proposal,  is  a  hazard  only  in  scombroid 
toxin-forming  species. 

These  comments  stated  that 
decomposition  in  other  species  is  not  a 
safety  hazard  but  is  an  economic  and 
aesthetic  problem. 

FDA  agrees  with  the  comments  in 
pari.  FDA's  intent  was  to  require  control 
of  decomix>sition  in  a  HACCP  plan  only 
when  it  represents  a  food  safety  hazard. 
As  described  in  the  preamble  to  the 


proposed  regtilations,  histamine 
(scombroid  toxin)  development  as  a 
result  of  microbiological  decomposition 
in  certain  species  of  fish  is  a  weU 
recognized  food  safety  hazard  (Ref.  5,  p. 
24).  There  are  some  early  indications, 
however,  that  the  development  of . 
putrescine  and  cadaverine,  also 
byproducts  of  decomposition  of  fish, 
imder  certain  drciunstanoes,  may  also 
represent  food  safety  hazards  (Ref.  203, 
p.  240).  For  this  reason,  FDA  is  hesitant 
to  limit  the  safety  concern  associated 
with  decomposition  to  the  production  of 
histamine.  Accordingly,  FDA  has 
modified  §  123.6(c)(l)(vi)  to  read, 
"Decomposition  in  scombroid  toxin- 
forming  sp>ecies  or  in  any  other  species 
where  a  food  safefy  hazard  has  been 
associated  with  decomposition. " 

62.  Comments  from  two  State 
government  agencies  and  a  trade 
association  stated  that  FDA  should 
eliminate  parasites  as  a  safety  hazard 
that  must  be  considered  for  inclusion  in 
a  processor's  HACCP  plan.  The 
comments  noted  that,  with  respect  to 
pathogens,  FDA  makes  the  assiunption 
that  raw  fish  will  be  further  processed 
by  cooking,  and  that,  therefore,  that  the 
pathogens  will  be  destroyed  and  not 
pose  a  health  hazard.  The  comments 
urged  that  the  same  rationale  be  applied 
to  raw  fish  that  may  contain  parasites. 
The  comments  fruther  suggested  that 
the  retail  level  is  appropriate  point  of 
control  for  parasites,  and  that  the 
provisions  of  the  Food  Code  are 
adequate  to  address  this  issue. 

The  comments  further  argued  that 
parasites  pose  a  hazard  only  in  certain 
species  thiat  are  consiuned  raw,  and  that 
mandatory  control  procediues  for  all 
fish  that  are  consumed  raw  would  create 
an  enormous  economic  hardship  for 
some  segments  of  the  industry.  In 
particular,  one  of  the  comments 
contended  that  parasites  have  never 
been  a  problem  in  the  large  timas  that 
are  eaten  raw,  and  that  it  should  not  be 
necessary  to  freeze  such  fish  before  they 
are  sold  for  raw  consiunption. 

FDA's  intent  is  to  require  control  of 
parasites  in  a  HACCP  plan  only  in  those 
instances  when  parasites  are  reasonably 
likely  to  occtu  in  the  portion  of  the  flesh 
that  is  consiuned,  and  the  presence  of 
the  parasites  will  present  a  food  safety 
hazard  (e.g.,  where  the  fish  is  offered  for 
raw  constmiption).  To  clarify  this  intent, 
FDA  has  modified  §  123.6(c)(l)(vii)  to 
read: 

Parasites,  where  the  processor  has 
knowledge  or  has  reason  to  know  that  the 
parasite-containing  fish  or  fishery  product 
will  be  consumed  without  a  process 
sufficient  to  remove  the  hazard,  or  where  the 
processor  represents,  labels,  or  intends  for 
the  product  to  be  so  consumed. 
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With  regard  to  the  (comparison  made 
by  comments  that  FDA  is  requiring 
cmtrol  of  parasites  in  raw  fish  but  not 
pathogens  in  raw  fish,  the 
characterization  of  FDA's  policy 
towards  pathogens  is  inaccurate.  The 
sanitation  provisions  of  these 
regulations  are  designed,  in  large  part, 
to  minimize  the  presence  of  pathogens 
in  fish  and  fishery  products,  whether 
they  are  raw  or  fiulhBr  processed.  The 
major  opportunity  for  the  introduction 
of  enteric  pathogens  to  processed  fish 
and  fishery  fHoduct4  is  from  the 
processing  environn)ent  as  a  resuh  of 
insanitary  practices  rather  than  by  the 
carcass  of  the  animal  (Refs.  3,  p.  267; 
and  7,  p.  33).  For  this  reason,  sanitation 
controls  designed  to  prevent 
contamination  of  fish  flesh  are 
important  to  minimi^  the  levels  of 
enteric  pathogens  fbtmd  on  processed 
fish  (Refa.  3,  p.  10:  T,  p.  27;  204;  and 
205).  The  agency  is  convinced  that,  if 
followed,  these  controls  will  be  effective 
in  minimizing  the  pteaence  of  such 
pathogens.  Moreover,  FDA  has  long 
enforrad  a  zero  toleoance  for  the 
presence  of  SalmontUa  on  raw  fish, 
based,  in  part,  on  the  avoidability  of 
such  contamination  through  the 
application  of  CX^^s. 

63.  One  comment  istated  that  the  term 
"physical  hazards"  In  the  proposal 
could  be  interpreted  to  include 
nonsafety  related  haeards. 

In  $  123.6(c),  physical  hazards  are  one 
of  nine  listed  causes  of  "food  safety 
hazards"  that  processors  should 
consider  for  listing  ix  their  HACCP 
plans  (§  123.6(c)(l)(tx)).  Thus,  the 
agency  believes  that  the  language  of  this 
section  clearly  apples  to  food  safety 
hazards  only,  and  no  modification  of  the 
provision  is  necessa^ry  in  response  to 
this  comment.  > 

FDA  proposed  th^t  HACCP  plans 
include  the  CL's  that  must  be  met  at 
each  CCP.  FDA  received  no  significant 
comment  on  this  section  (§  123.6(c)(3)) 
and  has  made  no  substantive  changes  to 
it. 

FDA  proposed  to  require  that  HACCP 
plans  include  the  plocedures  for  both 
"monitoring"  and  "controlling"  the 
CCP's.  FDA  recognites  that  monitoring 
and  controlling  serve  different  purposes, 
and  that  the  appropriate  HACCP 
principle  is  the  monitoring  of  CCP's  to 
ensure  conformance  with  the  CL  (Ref. 
34.  p.  197).  How  a  processor  exercises 
control  is  not  critical  to  product  safety 
so  long  as  the  CL  is  not  exceeded.  There 
are  many  ways  to  maintain  control.  No 
one  way  or  list  of  ways  needs  to  be 
stated  in  the  plan  so  long  as  monitoring 
is  taking  place  at  an  appropriate 
frequency  to  ensure  that  control  is 
occurring  and  to  detect  CL  deviations 


when  they  occur.  For  this  reason,  FDA 
has  modified  §  123.6(c)(4)  to  read,  "(4) 
List  the  procedures,  and  frequency 
thereof,  that  will  be  used  to  monitor 
each  of  the  critical  control  points  to 
ensiire  compliance  with  the  critical 
limits." 

FDA  has  also  eliminated  the  reference 
in  §  123.6(c)(4)  to  consiuner  complaints 
as  a  monitoring  tool.  As  explained  in 
more  detail  in  the  "Consumer, 
Complaints"  section  of  this  preamble, 
FDA  has  concluded  in  response  to 
comments  that  consumer  complaints 
generally  do  not  provide  the  processor 
with  the  kind  of  immediate  feedback 
abont  whether  the  process  is  under 
control  that  monitoring  should  provide  . 
in  a  HACCP  system.  Consumer 
complaints  may  provide  the  processor 
with  information  that  would  be  useful 
for  verification  purposes,  however. 
These  regulations  therefore  require 
processors  to  take  consumer  complaints 
into  accouint  as  verification  tools 
(§123.8(a)(2)(u). 

Likewise,  FDA  has  moved  the 
reference  in  the  proposed  regulations  to 
the  calibration  of  process  monitoring 
instruments  to  thenew  "Verification" 
section  of  these  regulations  (§  123.8), 
and  it  has  eliminated  the  specific 
reference  to  computer  software 
validation.  As  explained  in  more  detail 
in  the  "Verification"  section  of  this 
preamble,  FDA  has  concluded  in 
response  to  comments  that  calibration  is 
a  verification  function  that  provides  the 
processor  with  information  about 
whether  its  monitoring  equipment  is 
fimctioning  properly.  Computer 
aoftware  vedidation  is  a  form  of 
calibration  and  need  not  be  addressed 
separately  in  these  regulations. 

64.  In  the  preamble  to  the  proposed 
regulations,  FDA  asked  for  comment  on 
whether  guarantees  from  suppliers 
should  be  considered  as  an  acceptable 
way  of  meeting  the  proposed  monitoring 
requirement.  Comments  from  a  number 
of  processors  responded  that  a 
certificate  from  a  producer  that  a  lot  of 
raw  material  fish  is  free  from 
unacceptable  levels  of  pesticide  and 
drug  residues  should  be  an  acceptable 
means  of  monitoring  the  hazards  of 
animal  drug  and  pesticide  residues  in 
aqiiacult\ire-raised  fish.  The  comment 
held  that  reliance  on  suppliers' 
certificates  may  be  necessary  because  of 
the  logistical  problems  that  could  be 
associated  with  analyzing  raw  materials 
for  pesticides  and  drug  residues.  Of 
particular  concern,  the  comments  said, 
is  the  time  necessary  to  analyze  the 
samples.  The  comments  further  stated 
that  the  certificates  should  be  based  on 
participation  in  an  industry-wide 
,  quality  assurance  program  clesigned  to 


ensure  that  the  raw  materials  are  free 
fiom  these  hazards. 

FDA  behaves  that  caution  is 
warranted  on  the  subject  of  supplier 
guarantees.  Where  more  direct  controls 
are  available,  they  should  be  used.  In 
the  case  of  aquaculture-raised  fish,  more 
definitive  controls  than  the  acceptance 
of  a  certificate  attesting  to  the  absence 
of  unapproved  drug  residues  alone  are 
available  to  a  processor,  and  these 
controls  are  not  imduly  burdensome. 
They  include  the  review  of  the 
supplier's  animal  dn^  control  records 
when  the  lot  is  offered  for  sale  and  a 
system  of  onsite  audits  of  the  supplier, 
either  by  the  processor  or  by  a  third 
party.  Such  alternatives  are  also 
available  for  most  raw  material  hazards 
(e.g.,  checking  container  tags  and 
harvester  licenses  as  a  means  of 
controlling  microbiological 
contamination  in  molluscan  shellfish, 
and  checking  vessel  storage  recwds  as  a 
means  of  controlling  histamine 
development  in  scombroid  species). 
However,  the  agency  recognizes  that 
there  may  be  some  instances  in  which 
such  controls  are  not  possible,  and 
suppliers'  certificates  or  guarantees  are 
the  only  available  monitoring  tool.  In 
those  cases,  verification  of  the 
efiiectiveness  of  the  cwtificates  may  be 
critical.  Thus,  the  extent  to  which 
suppliers'  guarantees  can  be  relied  upon 
will  have  to  be  considered  on  a  case-by- 
case  basis.  However,  FDA  has  made  no 
change  in  §  123.6(c)(4)  in  response  to 
the  comments. 

FDA  has  added  §  123.6(c)(5)  that 
describes  requirements  of  the  HACCP 
plan  with  regard  to  corrective  actions. 
As  explained  in  more  detail  in  the 
"Corrective  Actions"  section  of  this 
preamble,  FDA  has  concluded  in 
response  to  comments  that  these 
regulations  diould  provide  the 
processor  with  the  option  of 
predetermining  corrective  actions. 
Predetermined  corrective  action 
procedures  have  the  potential  to  enable 
a  processor  to  take  faster  action  when  a 
deviation  occurs  than  would  be  possible 
in  the  absence  of  such  procedures,  and 
to  make  a  more  timely  response  to  the 
deviation  when  trained  or  otherwise 
qualified  individuals  are  not  readily 
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FDA  has  also  added  §  123.6(c)(6), 
which  describes  the  requirements  of  the 
HACCP  plan  with  regand  to  verification. 
As  explained  in  more  detail  in  the 
"Verification"  section  of  this  preamble, 
FDA  has  concluded  in  response  to 
comments  that  a  processco'  needs  to 
specifically  include  in  its  HACCP  plan 
the  verification  procedures  that  it  will 
use  and  the  frequency  with  which  it 
will  use  those  procedures.  FDA  finds 


that  inclusion  of  this  information  in  the 
plan  is  necessary  to  imderscore  that  a 
processor  has  an  ongoing  obligation  to 
be  sure  that  the  verification  steps  that  it 
has  determined  are  necessary  are  readily 
ascertunable  by  the  processor  and  its 
employees  as  well  as  by  regulatory 
officials. 

FDA  proposed  to  require  that  HACCP 
plans  provide  for  a  recordkeeping 
system  that  documents  the  monitoring 
of  CCP's.  The  proposed  regulations  also 
provided  that  the  records  must  include 
the  actiial  values  obtained  during 
monitoring  and  any  consumer 
complaints  that  relate  to  the  operation 
of  CCP's  or  possible  CL  deviations.  FDA 
has  removed  the  latter  provision, 
relating  to  consiuner  complaints,  fiom 
§  123.6(c)(7).  As  explained  above,  these 
final  regulations  treat  consumer 
complaints  as  verification  tools  rather 
than  monitoring  tools.  Consequently, 
consiuner  complaints  need  not  be 
included  in  a  recordkeeping  system  that 
documents  the  monitoring  of  CCP's.  A 
full  discussion  of  issues  relating  to 
consumer  complaints  is  presented  in  the 
"Consumer  Complaint"  section  of  this 
preamble. 

6.  Positive  Versus  Negative 
Recordkeeping 

The  preamble  to  the  proposed 
regulations  invited  comment  on 
whether  it  was  necessary  for  the  results 
of  monitoring  (i.e.,  the  actual  values)  to 
be  recorded  regardless  of  whether  a  CL 
was  met  (positive  recordkeeping),  or 
whether  it  was  only  necessary  to  record 
information  when  a  CL  was  not  met 
(negative  recordkeeping).  The  agency 
noted  that  negative  recordkeeping  is 
presumably  less  expensive  than  positive 
recordkeeping. 

65.  A  substantial  number  of 
comments  addressed  this  issue. 
Approximately  two-thirds  of  these 
comments,  including  those  from  trade 
associations,  processors.  Federal,  State, 
and  foreign  government  agencies, 
consumer  advocacy  groups,  and  a 
professional  society,  supported 
requiring  positive  records.  The 
remaining  one-third  of  the  comments 
that  addressed  this  issue,  from  trade 
associations,  processors,  and  Federal 
and  State  government  agencies,  argued 
that  records  should  only  be  required 
when  a  CL  deviation  occurs,  or  that 
positive  records  should  be  required  or 
encouraged,  but  that  FDA  should  be 
granted  access  to  only  the  negative 
records. 

In  general,  the  comments  supporting 
the  need  for  positive  records  recognized 
that  monitoring  records  serve  two  major 
purposes:  To  faciUtate  the  identification 
of  trends  that  would  lead  to  a  loss  of 


control  if  not  caught  in  time  and  to 
document  compliance  with,  or 
deviations  fiom,  CL's.  Comments  fiom  a 
large  processor  and  a  trade  association 
stated  that,  based  on  their  extensive 
experience  with  HACCP,  positive 
monitoring  records  provide  a  pattern  of 
results  and  values  that  is  much  more 
meaningful  than  sporadic  negative 
records  alone.  Several  comments  stated 
that  positive  recordkeeping  facilitates 
the  taking  of  corrective  action  before  the 
CL's  are  exceeded. 

Several  comments  stated  that  a 
provision  that  required  only  negative 
records  would  penalize  the  firms  that 
already  maintain  records  of  all  CCP 
observations.  A  few  comments 
suggested  that  neither  firm  management 
nor  FDA  could  verify  that  the 
monitoring  procedures  specified  in  a 
processor's  HACCP  plan  are  being 
carried  out  if  only  records  of  deviations 
from  CL's  are  kept,  because  there  would 
be  no  records  to  indicate  that  the  other 
checks  were  actually  being  made.  A 
comment  from  a  consumer  group  further 
argued  that  allowing  the  use  of  negative 
records  alone  could  create  the 
opportunity  for  processors  to  limit  their 
monitoring,  because  no  records  would 
be  needed  to  demonstrate  that  such 
monitoring  was  performed. 

Most  comments  that  supported  the 
use  of  negative  records  alone  stated  that 
positive  recordkeeping  and  the  review 
of  positive  records  was  overly 
burdensome  for  both  the  industry  and 
the  regulator.  A  few  comments  stated 
that  positive  records  generate  massive 
databases  that  disguise  CL  deviations, 
rather  than  illiuninate  them.  No 
examples  of  this  phenomenon  were 
provided,  however.  One  comment 
suggested  that  since  FDA  inspects  most 
processors  once  a  year  or  less,  it  is 
questionable  whether  the  agency  would 
be  in  a  position  to  pick  up  trends  in  the 
data  from  a  review  of  all  the  positive 
records  that  would  be  retained.  Another 
comment  stated  that  it  is  just  as 
unreaUstic  to  expect  FDA  investigators 
to  review  all  positive  records  as  it  is  for 
FDA  to  inspect  all  fish.  A  few  comments 
argued  that  the  sheer  volume  of  the 
paperwork  produced  with  positive 
recordkeeping  would  result  in  technical 
or  clerical  errors  by  processors  that 
could  result  in  products  being  deemed 
by  FDA  to  be  adulterated. 

Several  comments  suggested  that  a 
system  where  CL  deviations  trigger 
remedial  actions,  which  are  properly 
documented,  should  be  sufficient  for 
FDA's  verification  purposes.  One 
comment  suggested  that  because 
processors  can  falsify  positive  records  as 
well  as  negative  records,  FDA  was 
mistaken  if  its  motive  for  proposing  to 


require  positive  records  over  negative 
records  was  to  help  prevent 
unscrupulous  processors  from 
circumventing  the  syst«n.  An 
additional  comment  supported  limiting 
mandatory  HACCP  recordkeeping  to 
negative  records  because  FDA  could  not 
rule  out  the  possibility  that  future  court 
decisions  or  changes  in  FDA  policy 
might  permit  the  disclosure  of  HACCP 
records  in  FDA's  possession,  and 
negative  recordkeeping  would  reduce  a 
company's  potential  exposure. 

FDA's  reasons  for  proposing  positive 
records  match  those  in  the  conmients 
that  support  these  kinds  of  records.  As 
the  preamble  to  the  proposed 
regulations  noted,  recordkeeping  is  the 
key  to  HACCP,  enabUng  the  processor 
and  the  regulator  to  see  the  operation 
through  time.  Negative  records  alone  do 
not  allow  this  assessment  over  time  and 
do  not  provide  assurance  that  the 
appropriate  monitoring  was  even 
performed. 

FDA  cannot  conclude  from  the 
comments  that  supported  negative 
records  that  the  burden  of  positive 
recordkeeping  is  excessive  or  otherwise 
outweighs  the  benefits.  The  agency 
acknowledges  that  a  requirement  for 
positive  records  may  be  more 
burdensome  than  one  that  only  requires 
negative  records.  However,  FDA 
received  no  new  data  on  this  issue. 
Positive  recordkeeping  can  be  extremely 
simple  and  need  not  take  much  longer 
to  perform  than  the  monitoring 
necessary  to  determine  whether  the 
process  is  in  control  (e.g.,  noting  the 
temperature  of  a  refrigerator  in  a 
logbook  located  next  to  the  refrigerator). 
The  agency  is  convinced  that  this 
minimal  additional  effort  greaUy 
increases  the  chemces  that  a  processor's 
HACCP  program  will  be  successful. 

Based  largely  on  FDA's  experience 
with  the  positive  recordkeeping 
requirements  in  the  low-acid  caimed 
food  and  the  acidified  food  industries, 
FDA  does  not  agree  that  the  volume  of 
positive  records  that  a  system  will 
generate  will  defeat  the  system  by 
hiding  CL  deviations  or  trends  toward 
such  deviations.  FDA's  regulations  at 
parts  113  and  114  require  that  these 
industries  perform  positive 
recordkeeping  at  identified  CCP's.  The 
industry  itself  requested  this 
requirement. 

FDA  has  found  that  these  processors 
have  no  trouble  making  positive 
records,  and  that  both  the  procesSors 
themselves  and  the  regulators  become 
adept  at  reviewing  them  and  deriving 
benefits  from  them  that  would  not  have 
been  available  iroia  negative  records. 
These  benefits  have  included  being  able 
to  pinpoint  with  confidence  when  a 
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deviation  began  and!  ended,  being  able 
to  raact  to  troids  toiflrard  a  loss  of 
control,  and  being  al^le  to  prove  tbat 
CCP's  weta  actuaUy  being  monitored  as 
often  as  necessary  to  ensure  control.  The 
relative  volume  of  rQcords  has  not 
served  as  a  roadblod:  in  this  regard. 

It  is  unlikely  that  FDA  invesc^ors 
will  review  all  monitoring  records 
during  routine  inspections,  except  in 
highly  unusual  droimstances.  As  has 
been  the  case  with  H)A  inspections  of 
low-add  canned  foods  and  acidified 
foods,  the  agency  will,  in  moat  cases, 
select  records  to  repiesent  the 
production  since  the  last  inspection. 
lUs  technique  has  proven  to  be  both 
effsctive  ana  effident. 

As  for  the  concern  that  the  agency 
will  declare  productj  adulterated  on  the 

basis  nf  twrhniral  nrjrlwrtrjil  errOTS  in 

positive-type  recordf,  the  aguu:^ 
advises  that  it  is  not  its  intent  to  pursue 
regulat(»y  action  against  produd  solely 
because  of  derical  ot  related  errors  in 
mandatory  records.  FDA  does  not  take 
such  actions  against  jtrxxeaaon  of  low- 
add  canned  foods  or  addified  foods, 
and  it  wiU  not  do  soisgainst  seafood 
processors.  FDA  will  consider  the  entire 
situaticm.  and  its  potential  far  impad  on 
hiunan  health,  in  formulating  a  response 
to  deviations  from  these  regulations. 

As  for  the  commef  t  that  FDA  might 
as  well  mandate  negfitive  records 
because  positive  records  can  be 
successfully  falsified,  FDA  advises  that 
the  possibinty  that  racords  will  be 
blsiBed — and  that  falsifiers  will  get 
away  with  it — is  an  Issue  that  involves 
the  fimdamental  credibility  of  the 
system.  From  FDA's  standpoint,  the 
agency's  decades-long  experience 
reviewing  positive  rScortb  on  low-add 
canned  foods  and  addified  foods  gives 
it  confidence  that  ita  investigat(»s  can 
dated  falsifications.  However,  FDA  did 
not  propose  positives  records  for  the 
purpose  of  catching  falsifiers.  FDA 
proposed  positive  records  because  this 
approach  confers  benefits  on  both  the 
industry  and  the  regulator  that  outweigh 
the  additional  work  0f  maintaining 
than.  Aside  from  th^  view,  to  which 
FDA  strongly  adheres,  that  most 
processors  are  honeat  and  will  not 
falsify  records,  the  a|ency  strongly 
believes  that  most  ptocessors  will 
quickly  see  the  benefits  to  themselves  of 
a  properly  operating  HACCP  system 
based  on  positive  records  and  will  insist 
that  their  records  be  iaccurately 
complbted. 

One  such  benefit  ^ould  be  a  more 
motivated  workforce.  HACCP 
monitoring  and  recordkeeping  can  and 
should  be  done  by  the  workers  who 
operate  the  system  at  the  CCP's,  not  by 
quality  control  personnel.  To  the  extent 
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that  these  workers  experience  a  sense  of 
responsibility  and  pride  assodated  with 
making  accurate  daily  notations,  the 
processor  can  exped  to  benefit. 

Regarding  public  disdosure  of  records 
as  mentioned  by  one  of  the  comments, 
FDA  continues  to  believe  that 
possession  of  monitoring  records  by  the 
agency  will  be  more  the  exception  than 
the  rule,  and  that  these  kinds  of  records 
are  proteded  from  public  disdosiue  in 
any  event.  The  protection  of  records  is 
addressed  in  detail  in  the  "Records" 
section  of  this  preamble. 

FDA  has  therefore  not  modified  the 
requirement  that  processora'  monitoring 
records  indude  the  adtial  values 
obtained  during  the  monitoring. 

7.  Signing  the  Plan 

66.  In  the  preamble  to  the  jHoposed 
regulations,  FDA  s(>ecifically  invited 
comment  on  whether  HACCP  plans 
^ould  be  required  to  be  signed  by  a 
representative  of  the  firm  and,  if  so,  by 
whom.  Approximately  30  comments 
responded  to  the  inqiiiry.  About  two- 
thirds  of  these  comments,  from 
processora,  trade  assodations. 
professional  assodations.  and  Federal, 
State,  and  foreign  national  governmental 
agendas,  supported  the  need  for  a 
signature.  The  remaining  comments, 
mostiy  from  processora  and  trade 
assodations,  argued  that  a  signature  was 
unnecessary. 

Those  that  fevered  a  requirement  for 
a  signature  on  HACCP  plans  stated  that 
the  signature  does  the  following: 
Demonstrates  formal  adoption  of  the 
HACCP  plan,  solidifies  responsibility 
for  adherence  to  the  plan,  and  fostere  a 
sense  of  management  ownership.  The 
comments  made  the  following 
suggestions  with  regard  to  who  should 
be  the  signatory  (in  order  of  preference): 
Onsite  manager,  most  responsible 
individual  of  the  firm,  any  senior 
manager,  HACCP  coordinator,  and  all 
HACQ*  team  membere.  Those 
comments  that  argued  against  a 
mandatory  signature  on  the  plan  stated 
that  the  existence  of  a  HACCP  plan  itself 
constitutes  management  support  for  the 
plan. 

FDA  agrees  with  the  comments  that 
reconunended  a  requirement  for  HACCP 
plans  to  be  signed  by  a  representative  of 
the  firm.  As  suggested  by  the  comments, 
such  a  signature  will  provide  dired 
evidence  of  management's  acceptance  of 
the  plan  for  implementation.  FDA 
cannot  stress  enough  that  for  HACCP  to 
succeed,  there  must  be  a  clear 
conmiitment  to  it  from  the  top  of  the 
firm  on  down.  Management  must  set  a 
strong  example  in  this  regard.  A 
signature  requirement  will  remind 
management  of  this  important 


responsibility  and  will  signal  to  all 
employees  that  the  firm  regards  the 
HACCP  plan  as  a  document  to  be  taken 
seriously.  Additionally,  the 
representative's  signatiue,  along  with 
the  date  of  signing,  would  serve  to 
minimize  potential  confusion  over  the 
authentidty  of  any  differing  vereions  or 
editions  of  the  document  that  might 
exist  FDA  has  conduded  that  the 
burden  of  such  a  reqtiirement  woidd  be 
minimal,  and  has  added  a  new 
paragraph  at  §  123.6(d),  that  reads: 

(d)  Signing  and  dating  the  HACCP  plan.  (1) 
The  HACCP  plan  shall  be  signed  and  dated, 
either  by  the  niost  responsible  individual 
onsite  at  the  processing  fadlity  or  by  a  higher 
level  ofBcial  of  the  processor.  This  signature 
shall  signify  that  the  plan  has  been  accepted 
for  implementation  l^  the  firm.  (2)  The 
HAOCP  plan  shall  be  dated  and  signed:  (i) 
Upon  initial  acceptance;  (ii)  Upon  any 
modification;  and  (iii)  upon  verification  of 
the  plan*  •  *." 

As  will  be  discussed  fully  in  the 
"Verification"  section  of  this  preamble, 
the  adequacy  of  the  HACCP  plan  must 
be  reassessed,  and  modified  as  needed, 
whenever  significant  changes  in  the 
firm's  operations  occur,  but  no  less  than 
once  per  year.  These  reassessments  and 
modifications  are  necessary  to  ensure 
that  the  plan  remains  current  and  is 
responsive  to  emerging  problems.  The 
signature  of  the  finn  representative  will 
be  valuable  in  dociunenting  that  these 
reassessments  and  modifications  are 
performed  as  required.  Particularly  if  no 
modification  of  the  plan  is  needed, 
reassessment  can  be  verified  by  FDA 
only  if  documentation,  such  as  a 
signattne,  is  maintained  by  the  firm. 

8.  Relationship  to  Parts  113  and  114 

67.  A  few  comments  urged  that  the 
final  regulations  provide  that  if  a 
processor  of  low-add  canned  fishery 
products  is  in  compliance  with  FDA's 
regulations  for  these  products  imder 
part  113,  it  wotild  also  be  in  compliance 
with  these  HACCP  regulations  with 
rasped  to  the  control  of  the  hazard  of 
C.  botuUnum  toxin  production.  The 
regulations  at  part  113  establish 
HACCP-type  controls  for  this  hazard. 

FDA  agrees  that  there  is  no  need  for 
a  processor  to  restate  in  its  HACCP  plan 
the  requirements  of  part  113  or  114.  It 
is  also  not  necessary  for  such  a 
processor  to  institute  controls  in 
addition  to  those  spedfied  in  parts  113 
and  114  in  order  to  control  the  hazard 
of  C.  botulinum  toxin  production. 
Consequentiy,  processors  who  must 
comply  with  the  requirements  of  part 
113  or  114  need  not  address  this  hazard 
at  all  in  their  HACCP  plans.  However, 
it  is  important  to  note  that  other  hazards 
may  be  reasonably  likely  to  occur  in  an 


addified  or  low-add  canned  fishery 
produd.  These  hazards  must  be 
addreraed  in  the  HACCP  plan,  as 
appropriate.  For  example,  processors  of 
canned  tuna  will  likely  need  to  identify 
in  their  HACCP  plans  how  they  will 
control  the  development  of  histamine 
before  the  canning  process. 
Accordingly,  to  clarify  what  is  required 
of  processora  of  addified  and  low-acid 
caimed  fishery  products,  FDA  has 
added  §  123.6(e],  which  reads: 

For  fish  and  fishery  products  that  are 
subject  to  the  requirements  of  part  113  or  114 
of  this  chapter,  the  HACCP  plan  need  not  list 
the  food  safety  hazard  associated  with  the 
formation  of  Clostridium  botulinum  toxin  in 
the  finished,  hermetically  sealed  container, 
nor  list  the  controls  to  prevent  that  food 
safety  hazard.  A  HACCP  plan  for  such  fish 
and  fishery  products  shall  address  any  other 
food  safety  hazards  that  are  reasonably  likely 
to  occur. 

9.  Sanitation  in  the  Plan 

The  question  of  the  role  of  processing 
plant  hygiene  (i.e.,  traditional  sanitation 
controls)  in  HACCP  is  addressed  at 
length  in  the  "Sanitation"  section  of  this 
preamble.  As  explained  in  that  section, 
FDA  is  requiring  that  processora  address 
plant  sanitation  by  monitoring  for 
certain  key  sanitation  conditions  and 
practices  apart  from  critical  control 
point  monitoring  activities,  or  by 
including  sanitation  controls  as  part  of 
the  HACCP  plan,  or  by  adopting  some 
combination  of  these  two  approaches,  at 
the  option  of  the  processor.  "To  refled 
this  approach,  in  paragraph  (f)  in  §  123.6 
on  the  inclusion  of  sanitation  controls 
in  the  HACCP  plan  FDA  has  stated:  "(f) 
Sanitation  controls  may  be  included  in 
the  HACCP  plan.  However,  to  the  extent 
that  they  are  monitoring  in  accordance 
with  §  123.11(b),  they  need  not  be 
induded  in  the  HACCP  plan  and  vice 
versa." 

FDA  recognizes  that,  in  many 
processing  operations  (e.g.,  cooked, 
ready-to^at  fishery  produds,  smoked 
fishery  products,  and  moUuscan 
shellfish)  sanitation  controls,  such  as 
hand  and  equipment  washing  and 
sanitizing,  are  critical  to  the  safety  of  the 
food  because  they  serve  to  minimize  the 
risk  of  pathogen  introduction  into 
finished  produds  that  may  not  be 
further  cooked  before  consimiption  (Ref. 
3,  p.  267).  For  this  reason,  some 
processora  may  elect  to  include  the 
control  of  sanitation  conditions  and 
practices  in  their  HACCP  plan  in 
addition  to,  or  in  place  of,  monitoring 
for  such  conditions  and  practices  apart 
from  the  HACCP  plan.  Based  in  part  on 
experience  gained  from  the  seafood 
HACCP  pilot  projed  operated  jointiy  by 
FDA  and  DOC,  however,  FDA  also 


recognizes  that  sanitation  controls  may 
be  difficult  to  fit  in  HACCP  plans,  with 
appropriate  CL's  and  corrective  actions 
sometimes  being  elusive.  For  this 
reason,  some  processors  may  eled  to 
rely  exclusively  on  sanitation  controls 
that  are  not  part  of  the  HACCP  plan. 
FDA  considere  either  approach  to  be 
acceptable,  so  long  as  whatever 
approach  is  chosen  is  fully 
implemented  and  followed. 

10.  Nonsafety  Issues 

68.  FDA  proposed  in  §  123.6(c)  to 
recommend,  but  not  to  require,  that 
HACCP  plans  include  controls  for  such 
nonsafety  hazards  as  economic 
adulteration  and  decomposition  that  are 
not  related  to  safety.  Additionally,  FDA 
proposed  to  app>end  to  the  regulations  at 
Appendix  D  guidance  on  how  a 
processor  can  use  a  HACCP-based 
approach  to  ensure  that  fish  and  fishery 
products  are  in  compliance  with  the 
economic  adulteration  and  misbranding 
provisions  of  the  ad.  Approximately  75 
comments  addressed  these  proposed 
provisions.  The  vast  majority  of  these 
comments  urged  that  proposed 
§  123.6(c]  and  proposed  Appendix  D  of 
part  123  be  eliminated  from  the 
regulations.  Some  of  these  comments 
suggested  that  it  might  be  appropriate 
for  the  contents  of  proposed  Appendix 
D  to  be  included  in  the  Guide. 

Those  that  argued  for  removal  of  the 
recommendation  that  HACCP  be  used  to 
control  nonsafety  hazards  irom  the 
regulations  stated  that:  (1)  HACCP  for 
safety  purposes  will  be  a  big  enough 
challenge  for  both  the  industry  and 
regulatora,  and  that  inclusion  of 
nonsafety  hazards  might  be 
overwhelming;  (2)  nonsafety  hazards, 
such  as  economic  fiaud  and 
decomposition,  are  covered  adequately 
by  existing  FDA  regulations  and 
standards  and  by  industry  quaUty 
control  programs;  (3)  inclusion  of 
nonsafety  hazards  deviates  from  the 
internationally  recognized  NACMCF 
recommendations;  and  (4)  inclusion  of 
nonsafety  hazards,  even  as  a 
recommendation,  would  dilute  and 
jeopardize  a  desirable  industry  focus  on 
safety.  One  comment  stated  that 
processing  plant  pereonnel  and 
supervisors  should  be  trained  to  exped 
serious  consequences  when  CL 
deviations  occur  because  this  heightens 
their  atiention  to  monitoring  and 
control.  However,  the  comment  further 
argued,  the  consequence  of  violating  a 
nonsafety  CL  is  likely  to  be  relatively 
minor.  TTie  comment  argued  that,  as  a 
result,  plant  personnel  and  supwrvisore 
will  become  confused  about  the 
significance  of  CL  deviations. 


A  significant  minority  of  the 
comments  fevered  the  treatment  of 
nonsafety  hazards  such  as  economic 
fraud  and  decomposition  in  the  same 
manner  in  which  safety  hazards  are 
treated  in  these  regulations,  with 
mandatory  HACCP  controls.  These 
comments  argued  that:  the  same 
conditions  of  processing  that  affed  the 
occurrence  of  safety  hazards  affect  the 
occurrence  of  such  nonsafety  hazards  as 
decomposition  and  economic  fiaud, 
making  the  two  control  systems 
compatible;  an  improvement  in 
consiuner  confidence  in  seafood  cannot 
be  achieved  without  improvements 
relative  to  economic  deception  and 
decomposition;  decomposition  is  the 
number  one  cause  of  FDA  legal  action 
with  resped  to  seafood;  decom{>osition 
is  a  good  indication  of  time  and 
temperature  abuse,  which  has  a 
significant  impad  on  the  growth  of 
pathogens;  the  seafood  industry 
considers  economic  fraud  to  be  the  most 
significant  hazard  affecting  the 
marketing  of  its  products;  species 
substitution  can  be  safety  related,  as  in 
the  case  of  the  substitution  of  a 
scombroid  spedes  for  a  nonscombroid 
species;  HACCP  controls  would  likely 
enhance  compliance  with  existing 
nonsafety  standards;  and  inclusion  of 
controls  for  economic  fraud  and 
decomposition  would  not  significanUy 
increase  the  costs  to  industry. 

FDA  concludes  that  the  HACCP 
system  will  have  to  mature,  and  much 
will  have  to  be  learned,  before  it  can  be 
determined  whether  a  mandatory 
HACCP  program  should  include 
nonsafety  matters.  Because  these 
regulations  refled  a  firat  step  in  terms 
of  mandating  HACCP,  the  agency  is 
comfortable  as  a  matter  of  policy  that 
they  should  initiate  a  system  that 
focuses  on  food  safety.  Additionally,  the 
statutory  provisions  that  form  the  basis 
for  these  regulations  are  safety 
provisions.  FDA's  application  of  HACCP 
is  intended  for  the  effective  enforcement 
of  sections  402(a)  (1)  and  (a)(4)  of  the 
ad,  which  apply  to  products  that 
contain  substances  that  may  render  the 
product  injurious  to  health  and  to 
processing  conditions  that  are  insanitary 
and  that  could  render  a  produd 
injurious  to  health.  Thus,  the  only  real 
issue  is  whether  the  final  regulations 
should  retain  the  recommendations 
with  regard  to  the  application  of  HACCP 
to  nonsafety  maUera. 

FDA  is  persuaded  by  the  comments 
that  the  proposed  recommendations  for 
HACCP  controls  of  nonsafety  mattere. 
coupled  with  the  presence  of  proposed 
Appendix  D  of  part  123,  have  the 
potential  for  causing  confusion  about 
the  agency's  expedations  and 
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mforcenuDt  policies.  FDA  recognizes 
the  point  raised  by  a  number  of 
comments  that  advisory  provisions  are 
often  confused  with  or  misapplied  as 
requirements.  Given  this  fact  and  the 
emerging  nature  of  HACCP,  FDA  has 
decided  to  eliminatq  proposed  §  123.6(c) 
and  Appendix  D  of  part  123.  FDA  wUl 
cxauiam  including  Uta  concepts  that 
underlay  these  piovkions  in  the  first 
edition  of  the  Guided  however,  because 
the  Guide  is  understood  as  being  the 
repodtoiy  for  reconunendations  relating 
to  seafood  HACO*. 

The  agency's  ded^on  to  eliminate 
reference  to  nrasafis^  haxards  from 
these  regulations  notwithstanding,  such 
hazards  as  economic  adulteration, 
decompositian  not  nprmally  associated 
writh  human  illness,  general  unfitness 
for  food,  and  misbraitding  constitute 
violatitms  of  the  act  and  are  subfect  to 
xegulatory  actirai  by  FDA  (see  sections 
402(a)(3)  and  403  of  the  act  (21  U.S.C 
343)).  When  inspectjCMis  by  FDA 
investigators  reveal  violati(»is  of  these 
provisions  of  the  act,  FDA  will  take 
enforoement  acti<m  as  it  deems 
appropriate.  Prooesson  who  are  able  to 
accommodate  a  HAOCP  system  that 
covers  both  safsty  and  nonaafsty 
hazards  may  find  adyantage  in  doing  so, 
in  order  to  better  ensue  compliance 
with  existing  nonsaflty  regulations  and 
standards, 

11.  "Shall  Render  Adulterated" 

FDA  proposed  to  prafide  that:  PaUuie  of 
a  procsisof  or  isqMttnito  have  and 
implement  an  HAGCP  ylan  that  compHet 
with  this  taction  or  to  dperata  in  accordance 
with  tlM  nqoiramanta  ef  this  part,  shall 
randar  the  prodncts  of  that  processor  or 
importer  aduheratad  uader  section  402(aK4) 
of  the  act 

The  preamble  to  the  proposed 
regulations  explained  that  the  proposed 
regulations  set  out  tboee  requiipments 
that  the  agency  had  tentatively 
concluded  are  the  Tn^Tiinniin  necessary 
to  ensiue  that  the  processing  of  fish  and 
fishery  products  will  not  result  in 
product  that  is  injuribus  to  health.  FDA 
tentatively  detennined  that  such 
minimum  requirements  include  the 
establishment  of  HACXT  preventive 
controls.  The  preaml^le  further 
explained  that  section  402(a)(4)  of  the 
act,  among  other  things,  deems  a  food  to 
be  adxilteratad  if  it  isj  prepared,  packed, 
or  held  under  insanifary  conditions 
whereby  it  may  havetbeen  rendered 
injurious  to  health.   , 

69.  A  significant  niunber  of 
comments,  primarily  from  processors 
and  trade  assodatioqs,  opposed  the 
proposed  language  of  this  provision. 
The  comments  urged  that  the  word 
"may"  replace  the  word  "shall"  in  order 
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to  establish  that  instances  of 
noncompliance  with  the  regulations  do 
not  automatically  constitute 
adulteration.  They  contended  that,   . 
because  FDA  %irill  not  be  preapproving 
HACCP  plans,  a  negative  finding  on  the 
first  FDA  inspection  could,  under  the 
language  that  was  proposed,  cause  the 
agency  to  consider  all  product  produced 
to  that  point  to  be  adulterated.  The 
comments  stated  that  each  case  of 
noncompliance  should  be  evaluated  on 
its  own  merits. 

FDA  fully  agrees  that  eech  case 
should  be  judged  on  its  merits  but  does 
not  agree  that  it  is  necessary  to  change 
the  regulations  in  order  to  estabUshmis 
principle.  The  purpoee  of  §  123.6(g). 
which  sets  out  this  language,  is  not  to 
create  a  legal  {Hesumption  that  food  is 
adulterated  if  there  is  not  perfect 
adherence  to  these  regulations  but  to 
make  clearthat  certain  types  of 
preventive  controls  are  so  fundamental 
to  ensiuing  the  safety  of  seafood  that  if 
there  is  not  adherence  to  them,  the  food 
cannot  be  considered  to  have  been 
produced  in  accordance  with  section 
402(a)(4)  of  the  act 

As  a  practical  matter,  FDA  expects  to 
exercise  broad  regulatory  discretion  in 
deciding  when  violations  of  these 
regulations  warrant  regulatory  action, 
just  as  it  does  now  bx  other  situations. 
The  agency  will  analyze  each  case  on  its 
merits,  based  at  least  in  part  on  the 
potential  for  harm  that  exists. 

The  agency's  primary  concern  is  that 
processora  develop  HACCP  plans  that 
address  the  hazards  that  are  reasonably 
likely  to  occur.  When  deficiencies  in 
HACJCP  plans  are  detected  during  FDA 
inspections,  the  agency  usually  will  first 
attempt  to  seek  volimtary  correction  of 
the  situation.  Only  when  such  voluntary 
correction  is  not  forthcoming  is  it  likely 
that  FDA  will  elect  to  pursue  r^ulatory 
action.  It  must  be  noted,  however,  that, 
where  HACCP  plan  deficiencies  result 
in  significant  potential  for  consiuner 
harm,  the  agency  will  evaluate  the  need 
for  corrective  action  with  respect  to  the 
prodiict  that  has  been  produced  as  tvell 
as  to  the  HACCP  j^an  itseU. 

In  this  regard,  FDA  notes  that  a 
change  from  "shall"  to  "may"  in  the 
provision  would  be  more  compatible 
with  guidelines  than  with  regulations. 
Consequ^itly,  the  agency  has  retained 
the  term  "shall"  in  §  123.6(g).  However, 
to  clarify  that  a  decision  on  whether  to 
take  regulatory  action  wiU  involve 
discretion  based  on  the  public  health 
significance  of  the  violation,  a  sentence 
has  been  added  to  indicate  that  when  a 
violation  ocous,  FDA  will  evaluate  the 
processors  overall  implementation  of  its 
HACCP  plan  in  deciding  how  best  to 
remedy  the  violation. 


Consistent  with  the  revisions  to  the 
requirements  for  imported  products 
contained  in  %  123.12,  the  word 
"importers"  has  been  eliminated  from 
§  123.6.  As  described  in  the  "Imported 
Prodiicts"  section  of  this  preamble,  the 
proposed  requirranent  that  an  importer 
develop  a  HACCP  plan  (§  123.11)  has 
been  eliminated  in  favOT  of  a 
requirement  for  importer  verification 
procedures.  This  change  eliminated  the 
relevance  of  §  123.6  to  importere. 

Consistent  with  the  revision  to 
§  123.6(a)  and  (b)  that  processora  have 
HACCP  plans  tmly  when  a  hazard 
analysis  reveals  one  or  more  food  safety 
hazards  that  are  reasonably  likely  to 
occur.  §  123.6(g)  has  been  amended  to 
state  that  a  processor's  feilure  to  have  a 
HACCP  plan  shall  render  the  fish  at 
fishery  products  adulterated  only  when 
a  HAOCJ*  plan  is  necessary. 

F.  Corrective  Actions 

The  fifth  HACCP  principle,  as 
articulated  by  the  NACMCF.  is  that 
processora  establish  the  corrective 
actions  that  they  will  take  should 
monitoring  show  that  a.CL  has  been 
exceeded.  The  NACMCFs  expectation 
is  that  these  corrective  actions  should  be 
predetermined  and  written  into  the 
processor's  HACCP  plan. 

In  the  proposed  regulations,  FDA 
tentatively  oiose  to  incorpwate  the 
principle  of  corrective  action  without 
reqpiiring  predetOTmined  corrective 
action  puns  in  the  processor's  HACCP 
plan.  Instead,  FDA  proposed  minimum, 
generic  corrective  action  procedures  for 
processora  to  follow.  In  so  doing.  FDA 
was  trying  to  minimize  the  burden  of 
the  mandatory  requirements  of  HACCP. 
especially  for  small  processora.  FDA 
tentatively  concluded  that  the 
procedures  set  out  in  proposed  $  123.7 
represented  the  minimnm  requirements 
necessary  to  ensure  that  processora 
respond  effsctively  to  deviations  that 
could  affect  safety,  and  that  if  those 
procedures  were  followed,  specific 
corrective  action  plans,  althou^ 
desirable,  would  not  be  necessary. 

FDA  proposed  in  $  123.7  to  require 
that  deviations  from  CL's  trigger  a  series 
of  actions,  including:  Segregating  and 
holding  the  product,  making  a 
determination  of  the  acceptability  of  the 
product  for  distribution,  taking 
appropriate  remedial  action  with 
respect  to  the  product  and  the  cause  of 
the  deviation,  and  documenting  the 
actions  taken.  In  the  preamble  to  the 
proposed  regulations,  FDA  invited 
comment  on  the  wisdom  of  this 
approach  as  opposed  to  requiring  that 
predet«mined  corrective  action  plans 
be  made  part  of  the  HACCP  plan.  A 
large  number  of  comments  responded  to 


that  request.  Additional  comments 
addressed  the  specifics  of  the  proposed 
generic-type  requirements  in  §  123.7. 

1.  Should  Corrective  Actions  Be 
Predetermined? 

70.  Approximately  half  of  the 
comments  supported  the  corrective 
action  system  proposed  by  the  agency  or 
a  variation  of  it,  and  the  other  half 
called  for  mandatory  predetermined 
corrective  action  plans.  Many  of  those 
that  supported  mandatory  corrective 
action  plans  urged  consistency  with  the 
HACCP  recommendations  of  Uie 
NACMCF.  These  comments  noted  that 
the  NACMCF  recommendations  are 
consistent  with  Codex  Alimentarius 
Commission  standards.  They  predicted 
that  compatibility  of  the  final 
regulations  with  such  international 
standards  would  minimize  confusion 
for  processora  and  importere,  smooth 
international  adoption  of  HACCP 
principles,  and  facilitate  trade.  The 
comments  stressed  that  predetermining 
corrective  action  is  an  essential 
component  of  a  processor's  HACCP 
program,  with  the  seven  principles 
being  so  closely  intertwined  that  overall 
success  is  probable  only  if  all  are  intact. 

A  number  of  comments  argued  that  a 
processor's  implementation  of  a 
corrective  action  plan  would  eliminate 
indecision  and  confusion  about  what 
corrective  action  should  be  taken  in  the 
event  of  a  deviation  from  a  CL.  For 
example,  one  comment  pointed  out  that 
corrective  actions  written  into  the 
HACCP  plan  would  eliminate  the  need 
for  employees  to  substantiate  to 
management  the  correctness  of  their 
response  to  a  deviation,  because  the 
corrective  action  plan  would  provide 
the  right  actions  to  be  taken  for  each 
particular  deviation.  A  few  comments 
stated  that,  if  the  appropriate  corrective 
actions  are  detailed  in  the  HACCP  plan, 
responses  by  employees  to  CL  failures 
are  more  likely  to  be  immediate 
(reducing  product  losses)  and  effective 
(reducing  wasted  effort).  These 
comments  further  noted  that  corrective 
action  plans  are  particularly  necessary 
^en  individuals  qualified  to  make 
product  safety  evaluations  are  not 
readily  available. 

One  comment  asserted  that  the 
stren^  of  the  HACCP  system  is  that  it 
is  preventive,  and  that  corrective  action 
plans  are  fundamental  in  preventing  a 
product,  for  which  there  is  a  safety 
concern,  from  reaching  the  consumer. 
The  comment  further  stated  that  written 
corrective  action  plans  should  provide 
for  the  documentation  of  the  following: 
(1)  The  cause  of  the  deviation,  (2)  the 
action  taken  to  ensure  that  the  deviation 
does  not  reoccur,  (3)  the  results  of  the 


risk  evaluation,  and  (4)  product 
disposition. 

Many  comments  did  not  agree  that 
corrective  action  plans  should  be 
required.  A  few  comments  argued  that 
developing  a  corrective  action  plan  is 
impractical  and  can  be  unduly 
restrictive  because  of  the  diversity  and 
complexity  of  seafood  products  and  of 
seafood  processing  operations.  One 
comment  noted  that  many  situations 
exist  in  which  the  appropriate  response 
to  a  CL  failure  is  not  apparent  until  the 
details  of  the  particular  situation  are 
known.  Several  stated  that  a  corrective 
action  plan  is  less  preferable  than 
having  responsible  and  knowledgeable 
p>eraonnel,  adequately  trained  in 
HACCP,  available  to  evaluate  a 
deviation  bom  a  CL.  If  such  personnel 
are  available,  one  comment  noted, 
deviations  can  be  handled  on  a  case-by- 
case  basis,  with  appropriate 
documentation  of  the  disposition  of  the 
affected  product. 

Several  comments  argued  that  the 
lack  of  a  corrective  action  plan  is  not 
sufficient  evidence  to  demonstrate  that 
a  product  is  adulterated.  The  comments 
argued  that  the  proposed  requirement 
that  a  processor  establish  CL's  and 
perform  and  record  appropriate 
corrective  actions  when  these  limits  are 
exceeded,  provides  sufficient 
demonstration  of  hazard  control. 

A  number  of  comments  that 
advocated  the  concept  of  predetermined 
corrective  action  plans  urged  that 
processora  be  given  the  option  of 
writing  such  plans  or  of  following  a 
series  of  minimum  mandatory  actions, 
like  those  proposed  by  FDA,  when  CL 
failures  occur.  In  the  preamble  to  the 
proposed  regulations  the  agency  did,  in 
fact,  encourage  processors  to 
predetermine  corrective  actions  as  part 
of  the  preparation  of  a  HACCP  plan. 

On  tBis  issue,  the  merits  of  the 
various  approaches  tend  to  balance. 
Consequently,  FDA  agrees  with  those 
comments  that  urged  that  the 
regulations  provide  processora  with  the 
option  of  developing  their  own 
corrective  action  plaiis  as  part  of  their 
HACCP  plans  or  of  following  a  generic 
model  corrective  action  plan,  provided 
in  the  regulations,  should  a  deviation 
occur. 

The  agency  accepts  the  view  that 
predetermined  plans  have  the  potential 
to  provide  processors  with  benefits,  as 
pointed  out  by  the  comments,  such  as 
faster  action  when  a  deviation  occura, 
less  need  to  justify  to  management  the 
appropriateness  of  the  corrective  action 
after  it  has  been  taken,  and  a  more 
timely  response  to  the  deviation  when 
trained  or  otherwise  qualified 
individuals  are  not  readily  available  to 


make  determinations.  On  the  other 
hand,  FDA  has  not  been  provided  with 
information  on  which  it  can  conclude 
that  these  benefits — as  desirable  as  they 
may  be — need  to  be  mandated  in  order 
to  protect  the  public  health.  Processora 
can  bvuld  them  into  their  HACCP 
systems  if  they  so  choose,  but  the  public 
health  will  be  protected  so  long  as 
shipment  of  the  affected  product  into 
commerce  does  not  occur  imtil  the 
significance  of  the  deviation  has  been 
assessed  and  appropriately  resolved. 

This  outcome  is  assurea  both  with 
specific  predetermined  corrective  acticm 
plans  and  with  the  minimum  generic 
model  that  FDA  is  requiring  as  an 
alternative.  Without  additional  evidence 
from  actual  experience,  which  was  not 
provided  by  the  comments,  FDA  cannot 
conclude  that  the  overall  success  of 
HACCP  depends  on  whether  processors 
have  specific  predetermined  plans  for 
events  that  might  not  necessarily  occur. 

Consequently,  FDA  has  revised 
§  123.7  to  permit,  but  not  to  require, 
processora  to  include  in  their  HACCP 
plans  any  written  corrective  action 
plans  that  they  develop.  When  a 
deviation  from  a  CL  occura,  §  123.7(a) 
requires  that  processora  either:  (1) 
Follow  a  corrective  action  plan  that  is 
appropriate  for  the  particular  deviation, 
or  (2)  follow  the  series  of  actions 
provided  in  §  123.7(c).  The  steps  in 
§  123.7(c)  constitute  a  minimum  generic 
model  for  corrective  actions  and,  as  will 
be  explained  below,  closely  match  those 
that  were  contained  in  the  proposed 
regulations. 

The  final  regulations  at  §  123.7(b) 
define  an  appropriate  corrective  action 
plan  as  one  that  addresses  both  the 
safety  of  the  product  that  was  being 
processed  when  the  CL  failure  occurred 
and  the  cause  of  the  deviation.  In  this 
respect,  the  contents  of  the  corrective 
action  plan  are  consistent  with  the 
views  of  the  NACMCF  (Ref.  34,  pp.  199- 
200).  The  corrective  action  must  ensure 
that  any  unsafe  product  is  not 
distributed. 

FDA  advises  that  action  necessary  to 
correct  the  product  may  involve  any  one 
or  more  of  the  following  steps: 
Immediately  reprocessing  the  product; 
diverting  the  product  to  another  use 
where  it  can  be  used  safely;  segregating 
the  product,  holding  it,  and  having  it 
evaluated  by  a  competent  expert;  or 
destroying  the  product.  In  order  to 
ensure  that  subsequent  product  is  not 
subjected  to  the  same  deviation,  the 
corrective  action  must  be  sufficient  to 
bring  the  process  back  under  control 
(Ref.  34,  pp.  199-200).  FDA  advises  that 
such  action  may  involve,  where 
appropriate:  adjustments  to  those 
process  parametere  that  have  an  effect 
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on  the  relevant  CL  (ag.,  flow  rate, 
tempentura,  source  of  raw  materials): 
tempraaiily  diveitin|  product  around  a 
point  in  the  process  at  which  problems 
are  being  encountered;  or  temporarily 
stopping  production  until  the  problem 
can  be  conected. 

Sectim  123.7(c)  describes  the  steps 
that  a  processor  must  take  whenever 
than  is  a  deviation  fiK>m  a  CL  but  no 
corrective  action  play  to  follow.  As 
stated  above,  theae  slops  constitute  a 
minimum  generic-type  corrective  action 
plan.  The  objectives  of  these  steps  are 
the  same  as  those  of  a  preconceived 
plan:  To  ensure  that  adulterated  product 
does  not  enter  oanmeroe  and  to  correct 
the  cause  of  the  deviation.  Because  it  is 
a  geaeric-^pe  plan  tkat  is  intended  to 
be  apphcabis  to  any  situaticm,  some  of 
the  steps,  such  as  seg^iegating  and 
holding  the  afEscted  troduct 
(§  123.7(c)(1)).  mightlnot  be  necessary  if 
the  ooiTective  action  |iad  been 
predetermined.  This  aspect  of  the 
geoeiic-type  plan  maQr  provide 
processors  with  an  incentive  to 
predetermine  coRecdve  actions 
whenever  practical. 

Anothw  guxh  incentive  is  the 
requirement,  at  §  123i7(c)(5),  that  the 
processor  reassess  th#  adequacy  of  its 
HACCP  plan  when  a  deviation  occurs. 
This  requirement  does  not  exist  where 
a  corrective  action  plan  exists.  The 
reason  for  the  distinction  is  that,  on  one 
hand,  if  a  processor  has  assessed  its 
process  and  decided  that  CX  failures  are 
likely  to  occur  from  time  to  time  at 
particular  points,  thoae  failures,  vrben 
they  occur,  do  not  represent  a  failure  of 
the  plan  but  a  foresoqable  occurrence. 
Qn  the  other  hand,  ifthe  processor  has 
not  made  such  an  asaassment,  and  a 
failure  occurs,  it  is  not  possible  to  say 
wiiat  the  failure  mea^s.  The  processor 
must  assess  whether  the  deviaticm  is  the 
result  of  a  system-wi^e  problem  that  is 
not  being  properlv  addressed  by  the 
plan  or  simply  a  railure  that  could  be 
expected  to  occur  in  the  normal  course 
of  things.  The  failure  must  be  fully 
assessed,  and  if  it  represents  a  failure  of 
the  plan,  the  plan  miist  be  modified  to 
rediice  the  risk  of  reotxnurence. 

The  agency  is  convinced  that  the 
corrective  action  approach  contained  in 
the  final  regulations  (^.e.,  predetermined 
corrective  action  plans  at  the  option  of 
the  processor)  adheres  to  the  principles 
of  HACCP  as  reconuqended  by 
NACMCF  (Ref.  34,  pO.  199-200)  and 
will  not  result  in  unque  burden, 
confusion,  or  trade  difficulties.  At  the 
same  time,  these  regulations  will 
provide  the  flexibility  needed  to 
accommodate  the  varying  levels  of 
HACCP  sophistication  within  the 
industry.  FDA  is  satisfied  that  employee 
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indecision  in  responding  to  CL 
deviations  will  not  result  in  a  public 
health  problem  in  the  absoice  of 
OHTective  action  plans  because  the  final 
regulaticms  contain  a  set  of  well  defined 
actions  that  are  to  be  followed  if  a 
deviation  occun  and  no  predetermined 
plan  exists.  The  actions  outlined  in 
%  123.7(d)  ensure  that  no  unsafe  product 
Mrill  enter  commerce,  and  that  a 
normalization  of  processing  conditions 
will  be  effected  as  quickly  as  possible. 
While  the  agency  sees  merit  in  the 
argument  that  predetermined  corrective 
action  plans  will,  in  many  cases,  be 
economically  beneficial  to  a  processor 
(e.g.,  minimize  product  loss  and  wasted 
e^rt).  such  economic  factors  will,  in 
and  of  themselves,  motivate  processors 
to  predetermine  appropriate  corrective 
actions,  but  they  do  not  mean  that  the 
agency  needs  to  require  the  adoption  of 
predetermined  plans. 

71.  A  few  comments  recommended 
that  FDA  review  corrective  action  plans 
for  adeqtiacy  during,  or  in  advance  of, 
the  first  regulatory  visit.  This  review, 
the  comments  asserted,  would  help  to 
avoid  a  situation  in  which  the  processor 
takes  a  corrective  action  in  conformance 
with  its  HACCP  plan,  but  the  agency 
later  determines  that  the  action  was 
inadequate. 

FDA  agrees  that  these  ctmunents 
reflect  a  desirable  ideal  but  must 
acknowledge  that  such  a  review 
ordinarily  will  not  be  feasible.  If 
processors  complete  their  HACCP  plans, 
including  any  corrective  action  pUms 
that  they  choose  to  develop,  before  the 
efiisctive  date  of  these  regulations,  they 
may  be  able  to  obtain  a  review  of  those 
plans  as  part  of  a  routine  FDA 
inspection. 

In  any  evrat,  the  agency  intends  to 
review  corrective  acticm  plans  that  a 
processor  includes  as  part  of  its  HACCP 
plan  during  routine  regulatory 
inspections.  Where  the  investigator 
finds  a  shortcoming  in  the  corrective 
action  plan,  the  investigator  will  discuss 
it  with  the  processor.  As  with  a  failure 
to  meet  any  other  provision  of  these 
regulati<n)s,  in  determining  its  response 
to  such  a  shortcoming,  the  agency  will 
consider  the  totality  of  the  situation  and 
the  likelihood  that  the  shortcoming  will 
have  an  adverse  impact  on  the  safety  of 
the  product.  If  a  corrective  action  plan 
has  not  actually  been  used  as  of  the  time 
of  the  investigator's  review,  and  as  a 
consequence  of  its  review  the  agency 
advises  the  processor  that  the  corrective 
action  plan  needs  to  be  improved,  it  is 
likely  tiiat  FDA  will  advise  the 
processor  to  follow  the  alternative 
procedure  in  these  regulations  imtil  the 
upgrade  occurs. 


2.  Assessing  the  Product  for  Safety 

72.  FDA  received  comments  on 
specific  a^iects  of  the  generic-type 
corrective  action  plan  provided  in 
proposed  §  123.7(a).  A  significant 
number  of  comments  opposed  the 
provision  that  would  have  required  an 
"immediate"  safety  assessment  when  a 
CL  deviatiim  occurs.  One  comment 
stated  that,  because  an  appropriately 
trained  individual  may  not  be 
immediately  available  to  make  a 
determination  of  the  acceptability  of  the 
lot,  the  provision  should  be  modified  to 
require  segregation  and  holding  of  the 
affected  product  until  either  a  timely 
safety  review  by  a  properiy  trained 
individual  has  been  completed,  or  a 
determination  has  been  made  that  the 
appropriate  predetermined  corrective 
action  plan  has  been  followed.  A 
number  of  other  comments  also 
suggested  that  the  phrase  "immediate 
review"  be  revised  to  "timely  review." 
One  comment  recommended  that  FDA 
speciiy  a  maximiun  amoimt  of  time  in 
which  to  evaluate  the  product,  for 
example  within  24  hoiira.  Another 
comment  advised  that  FDA  permit 
processora  to  cook  or  freeze  fresh 
product  involved  in  a  CL  deviation, 
until  an  evaluation  can  be  completed. 

FDA  agrees  that  immediate  review  is 
not  necessary.  As  long  as  the  review 
occun  before  the  product  is  distributed, 
the  public  health  will  be  suffidenUy 
protected.  Consequently,  while 
§  123.7(c)(2)  reqiiires  a  review  to 
determine  the  acceptability  of  the 
affected  product  for  distribution,  it  does 
not  require  that  the  review  be 
immediate,  nor  does  it  otherwise  specify 
a  timeframe  for  review.  If  there  is  a 
chance  that  the  product  is  still  fit  for 
commerce,  FDA  expects  that  economic 
considerations  will  dictate  the  timing  of 
the  review.  FDA  agrees  that,  in  many 
cases,  it  would  be  advantageous  for  a 
processor  to  cook  or  freeze  a  product 
pending  results  of  a  safety  evaluation. 
The  agency  has  no  objection  to  such  an 
action  as  long  as  the  processor 
maintains  the  identity  of,  and  its  control 
over,  the  lot. 

FDA  has  also  modified  §  123.7(c)(2) 
from  the  proposal  to  require  that  the 
review  of  the  product  be  conducted  by 
someone  with  adequate  training  or 
experience,  although  FDA  is  not  tying 
adequate  training  to  training  in  HACCP 
(see  §  123.10)  as  it  did  in  the  proposal. 
FDA  made  this  change  because,  as 
comments  pointed  out,  a  3-day  course 
in  HACCP  would  not  necessarily  qualify 
someone  to  make  many  public  health 
determinations  of  this  nature.  The  basis 
for  this  modification  is  more  fully 


described  in  the  "Training"  section  of 
this  preamble. 

3.  Documenting  Corrective  Actions 

In  §  123.7(d),  FDA  is  retaining  the 
proposed  requirement  that  records  of 
corrective  actions  be  kept.  As  with  the 
proposal,  such  records  are  subject  to  the 
general  recordkeeping  requirements  of 
§  123.9.  The  records  must  document  the 
actions  taken  in  following  either  a 
predetermined  corrective  action  plan  or 
the  corrective  action  procedures 
spedfied  in  §  123.7(c). 

73.  One  comment  suggested  that  the 
absence  of  written  corrective  action 
plans  would  make  it  more  difficult  to 
document  a  response  to  a  deviation.  It 
went  on  to  explain  that,  with  a  plan,  the 
processor  could  simply  note,  for 
example,  that  "the  product  was 
recooked  in  accordance  with  'Section  B 
of  the  Plan."'  It  pointed  out  that  more 
extensive  documentation  would  be 
necessary  if  a  processor  did  not  have  a 
predetermined  plan. 

FDA  does  not  agree  with  this 
comment.  Section  §  123.7(d)  requires 
that  the  corrective  action  taken  by  a 
processor  be  fully  dociunented.  It  is  the 
agency's  intent  that  such  documentation 
provide  the  specifics  about  the  actions 
that  were  taken  and  not  simply  refer  to 
a  written  procedure.  In  the  example 
given,  records  of  the  recooking 
operation,  equivalent  to  monitoring 
records  for  such  an  operation,  i.e., 
cooking,  would  be  necessary  to 
document  that  the  operation  was 
performed  in  a  manner  that  would 
render  the  product  safe.  Thus,  similar 
documentation  would  be  necessary 
whether  a  plan  exists  or  not. 

It  is  worth  noting  that  §  123.7(d)  now 
states  that  corrective  action  records  are 
subject  to  verification  in  accordance 
with  §  123.8(a)(3)(ii).  This  requirement 
is  not  new  but  reflects  the  fact  that 
record  review  is  deemed  to  be  a 
verification  activity  in  the  final 
regulations  but  was  not  classified  as 
such  in  the  proposal.  A  further 
discussion  of  this  metier  can  be  foimd 
in  the  section  of  this  preamble  that 
follows. 

G.  Verification 

1.  Overview 

Verification  is  one  of  the  seven 
commonly  recognized  principles  of 
HACCP.  In  the  preamble  to  the 
proposed  regulations,  FDA 
acknowledged  and  discussed  the 
recommendations  of  the  NACMCF  as 
they  relate  to  verification.  According  to 
the  NACMCF,  verification  essentially 
involves:  (1)  Verifying  that  the  CL's  are 
adequate  to  control  the  hazards;  (2) 


ensuring  that  the  HACCP  plan  is 
working  properly,  e.g.,  that  it  is  being 
followed,  and  that  appropriate  decisions 
are  being  made  about  corrective  actions; 
and  (3)  ensuring  that  there  is 
documented,  periodic  revalidation  of 
the  plan  to  make  sure  that  it  is  still 
relevant  to  raw  materials  as  well  as  to 
conditions  and  processes  in  the  plant. 

2.  Need  for  Verification  Requirement  in 
Regulations 

In  the  preamble  to  the  proposed 
regulations,  FDA  encouraged  processors 
to  adopt  verification  practices  but  did 
not  propose  to  require  that  a  processor's 
HACCP  plan  specify  the  verification 
procedures.  Rather,  the  agency 
tentatively  concluded  that  verification 
of  a  HACCP  plan  would  effectively 
occur  throu^:  (1)  Comparison  of  the 
plan  to  guidance  documents  such  as 
FDA's  draft  Guide;  (2)  technical 
assistance  provided  through  trade 
associations,  univereities,  and 
government  agencies;  (3)  mandatory 
review  of  monitoring  and  corrective 
action  records  by  trained  individuals 
before  product  distribution;  (4) 
mandatory  reassessment  of  the 
adequacy  of  the  HACCP  plan  as  a 
consequence  of  CL  deviations;  (5) 
reliance  on  the  recommendations  in 
FDA  guidelines  that  processora  of 
cooked,  ready-to-eat  seafood  products 
use  the  expertise  of  "processing 
authorities,"  i.e.,  third-party  experts;  (6) 
mandatory  training;  and  (7)  investigator 
review  of  the  entire  HACCP  system 
during  routine  agency  inspections.  FDA 
requested  comment  on  whether  this 
approach  is  adequate  to  ensure  that  the 
verification  principle  was  being 
properly  addressed. 

74.  A  large  niunber  of  comments 
responded  to  this  request. 
Approximately  one-third  of  these 
comments  stated  that  FDA's  proposed 
approach  to  HACCP  verification  was 
adequate.  The  other  comments  argued 
that  verification  should  be  specifically 
mandated  as  a  part  of  a  firm's  HACCP 
program. 

A  few  of  the  comments  favoring  the 
proposed  approach  contended  that  a 
HACCP  plan  lacking  verification 
procedures  should  not  be  grounds  for 
FDA  to  consider  a  product  to  be 
adulterated.  Several  comments  stated 
that  processors  will  engage  in 
verification  activities  without  a 
requirement,  as  a  natiiral  outgrowth  of 
a  HACCP  program,  because  without 
such  activities,  HACCP  will  not  work. 
For  this  reason,  they  argued,  it  is  not 
necessary  to  mandate  that  verification 
procedures  be  included  in  processor's 
HACCP  plans. 


Of  the  comments  that  supported  the 
need  for  specifically-mandated 
verification  activities,  a  significant 
number  urged  the  agency  to  adopt  such 
a  requirement  to  be  consistent  with  the 
HACCP  recommendations  of  the 
NACMCF.  These  comments  noted  that 
the  NACMCF  recommendations  are 
consistent  with  Codex  Alimentarius 
Commission  standards.  They  predicted 
that  compatibility  of  the  final 
regulations  with  such  international 
standards  would  minimize  confusion 
for  processora  and  importera,  smooth 
international  adoption  of  HACCP 
principles,  and  facilitate  trade.  The 
comments  stressed  that  verification  is 
an  essential  component  of  a  processor's 
HACCP  program,  and  that  the  seven 
principles  are  so  closely  intertwined 
that  overall  success  is  probable  only  if 
all  are  intact. 

One  of  the  comments  stated  that 
verification  should  involve  a  continual 
review  and  improvement  of  the  HACCP 
system.  The  comment  added  that 
verification  is  a  primary  responsibiUty 
of  processors,  one  that  is  equivalent  in 
importance  to  plan  development. 
Several  comments  stated  that  the 
benefits  of  HACCP  verification  include: 
Assurance  that  all  CCP's  are  identified, 
assurance  that  the  plan  is  being 
followed,  a  mechanism  for  third  party 
overeight  of  the  plan  development 
process,  a  means  of  measuring  the 
success  of  a  HACCP  system,  and 
information  on  trends  in  the  frequency 
and  reasons  for  CL  deviations.  Chie 
comment  suggested  that  firms  should  be 
required  to  perform  verification 
activities  at  least  aimually. 

A  few  comments  stated  that  although 
the  proposed  regulations  included  some 
required  practices  that  could  be  deemed 
to  be  verification,  such  eis  the  calibration 
of  process-monitoring  instnunents  and 
plan  reassessment  and  modification  in 
response  to  a  CL  failiu^,  the  entire 
concept  of  verification  should  be 
addressed  more  fully  in  a  separate 
section  of  the  final  regulations.  One  of 
these  comments  suggested  that  the 
following  verification  activities  be 
specifically  mandated:  Cafibration  of 
process  control  instruments,  vaUdation 
of  software  for  computer  control 
systems,  and  daily  review  of  monitoring 
records. 

One  comment  stated  that,  without  a 
requirement  for  specific  verification 
activities,  processors  would  rely  strictiy 
on  end-product  testing  to  evaluate  the 
success  of  the  HACCP  plan,  and  that 
such  an  approach  would  diminish  the 
effectiveness  of  the  entire  HACCP 
system.  Several  comments  stated  that 
HACCP  plan  verification  procedines 
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shofuid  include  detailed  govenunent  and 
industry  audits  and  product  analyses. 

One  comment,  from  a  consiuner 
advocacy  organizatiaD,  challenged 
whether  effsctive  vedfication  would 
really  occur  through  the  measures  cited 
in  tlw  preamble,  llie  comment  stated 
that  "tldrd-pnty  technical  assistance"  is 
not  a  mandatory  part  of  the  HACX7 
program  and,  thnefate,  can  not  be 
counted  on  as  a  verification  procedure. 
It  added  that  such  taihnical  assistance 
would  tend  to  be  perfumed  during  plan 
development,  and  that  verification  must 
be  an  ongoing  procedure.  The  comment 
stated  that  a  "reviewof  all  HACCP- 
monitoring  records  by  trained 
individuals  before  distribution  of 
product"  is  not  verifiable  by  the  agency 
because  a  firm  can  citt  comers  by  having 
their  employees  sign  the  records 
without  reviewing  them.  The  comment 
argued  that  FDA  auditing  of  consumer 
complaints  and  mandatory  in-process 
and  end-product  testing  are  important 
verification  procedures. 

A  few  comments  sf  ggested  that  FDA 
should  include  a  reqairement  that 
written  verification  procedures  be  in 
place,  but  that  the  agency  need  not 
prescribe  specific  vetffication  activities, 
or  should  do  so  only  sparingly. 

FDA  notes  that  thelproposed 
regulations  contained  specific 
provisions  identified  by  many  of  the 
comments  as  appropriate  verification 
steps.  For  example,  the  proposed 
requiremont  that  the  HACCP  plan 
adequately  address  the  food  safety 
hazuds  that  are  reasonably  likely  to 
occur  (§  123.6(c)  in  this  final  rule)  is  a 
continuing,  rather  than  a  one-time 
requirement.  Thus,  to  continually  be  in 
compliance  with  it,  ai  responsible 
processor  would  hava  to  engage  in  some 
form  of  reassessment;  Other  provisions 
in  the  proposal  that  oomments 
identified  as  verification  steps  included: 
The  required  calibration  of  process 
monitoring  instnunetts;  the  required 
validation  of  computer  software;  the 
requirement  that  coniumer  complaints 
be  reviewed  to  assess  whether  they 
indicate  a  problem  at  a  CCP;  and  the 
requirement  that  HACCP-monitoring 
and  corrective  action  records  be 
reviewed  before  distribution  of  the 
product.  FDA  now  realizes,  however, 
that  by  not  specifically  requiring 
verification  as  such,  me  proposal 
generated  considerable  confusion  about 
whether  FDA  intended  to  include  or 
exclude  the  principle  of  verification 
from  processors'  HACCP  programs.  FDA 
has  concluded,  therefore,  that 
verification  is  important  enough  to  be 
an  explicit  part  of  the  regulations.  FDA 
has  made  it  such  in  the  final  rule  at 
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§  123.6(c)(6)  and  in  a  new  section  fca 
verification,  §  123.8. 

Section  123.6(c)(6)  requires  that 
processors  include  in  their  HACXP 
plans  a  list  of  the  verification 
procedures  that  they  will  use  and  the 
frequency  of  those  procedures.  This 
provision  is  consistent  with  the  view  of 
the  NACMCF  that  a  processor's 
verification  procedures  should  be 
addressed  in  the  HACCP  plan  (Ref.  34, 
pp.  200-202).  FDA  does  not  expect  that 
this  requirement  will  be  particularly 
burdensome  for  the  processor  for  two 
reasons.  First,  the  requirement  that 
verification  procedures  be  listed  in  the 
HACCP  plans  is  really  only  a  variation 
of  the  proposal  in  that  FDA  proposed  to 
require  a  niunber  of  the  activities  that  it 
is  now  designating  as  verification 
activities  in  §  123.6(b)(4)  (ag., 
calibration  of  monitoring  instruments 
and  review  of  consumer  complaints). 
Second,  a  list  of  the  steps  that  a 
processor  determines  are  appropriately 
a  part  of  the  annual  reassessment  of  the 
HACCP  plan  need  not  be  extensive  or 
detailed.  FDA  recognizes  that,  at  least 
initially,  much  of  the  annual 
verification  procediue  could  take  the 
form  of  meetings  and  discussion,  and 
may  not  lend  itself  well  to  a  detailed 
listing  of  steps.  FDA  believes  that  the 
annual  verification  procedure  should  be 
allowed  to  evolve,  and  that  a 
requirement  that  the  listing  of  steps  in 
the  plan  be  detailed  before  an  annual 
verification  ever  occurs  could  adversely 
afiisct  that  evolution. 

The  new  section  on  verification, 
§  123.8,  describes  the  minimiun 
components  of  a  processor  verification 
program.  Among  other  things,  the 
agency  has  consolidated  there  those 
aspects  of  the  proposal  that,  according 
to  comments,  should  be  designated  as 
verification  activities.  Section  §  123.8 
contains  little  in  the  way  of  detail  that 
was  not  included  in  the  proposed 
regulations.  In  addition,  it  is  designed  to 
be  generally  consistent  vnth  the 
verification  concepts  expressed  by  the 
NACMCF,  as  requested  by  comments, 
and  at  the  same  time,  not  unduly 
burdensome. 

3.  Verifying  the  HACCP  Plan 

Section  123.8(a)  requires  that 
processors  with  HACCP  plans  verify 
two  aspects  of  their  HACCP  systems:  (1) 
That  their  HACCP  plans  are  adequate  to 
control  food  safety  hazards  that  are 
reasonably  likely  to  occur,  and  (2)  that 
their  plans  are  being  effectively 
implemented.  Verifying  these  two 
aspects  is,  essentially,  what  the 
NACMCF  refers  to  as  the  first  and 
second  of  the  four  processes  of 
verification  (Ref.  34,  p.  201). 


Second,  $  123.8(a)(1)  requires  that  a 
reassessment  of  the  HACCP  plan  occmr 
whenever  there  are  any  changes  of  the 
type  listed  in  these  regulations  that 
could  alter  the  plan,  or  at  least  annually. 
The  NACMCF  takes  the  view  that 
verification  must  occiir  on  a  periodic, 
regular  basis  (Ref.  34,  p.  202),  although 
no  specific  time&ames  are  suggested. 
FDA  agrees  with  the  NACMCF  and  the 
comments  that  verification  of  the 
adequacy  of  the  HACCP  plan  should  be 
conducted  on  a  regular  basis,  even  in 
the  absence  of  a  recognized  change,  to 
ensure  that  the  plan  continues  to 
address  all  of  the  reasonably  likely  food 
safety  hazards  with  appropriate  CL's 
and  monitoring  procedures.  It  is 
essential  that  processors  verify  the 
adequacy  of  their  plans  and  that  this 
verification  occur  on  a  periodic  basis. 
Processors  should  conduct  the  review  at 
intervals  that  are  appropriate  for  their 
processes.  FDA  agrees  with  one  of  the 
comments,  however,  that  this  interval 
be  no  more  than  a  year  in  order  to 
ensiue  that  the  plan  remains  adequate  to 
address  the  hazards  associated  with  the 
species  and  processes  (Ref.  206,  p. 
1084). 

The  regulations  at  §  123.8(a)(1) 
provide  examples  of  changes  that  could 
trigger  a  reassessment.  These  include 
changes  in  raw  materials,  product 
formulation,  processing  methods  or 
systems,  finished  product  distribution 
systems,  or  the  intended  use  or 
consiuners  of  the  finished  product. 
These  examples  are  derived  fiom  the 
NACMC7  materials  on  the  "five 
preliminary  steps"  that  form  the  basis 
for  the  HACCP  plan  (Ref.  34,  pp.  188 
and  201).  A  change  in  any  of  these  areas 
coidd  necessitate  a  change  in  the  plan 
in  order  to  respond  to  any  new  hazards 
that  may  have  been  introduced  or  to 
maintain  preventive  control  over 
existing  ones.  It  is  important  to 
recognize  that  this  list  is  not  all 
inclusive. 

Section  123.8(a)(1)  requires  that  the 
plan  reassessment  be  performed  by  an 
individual  that  has  been  trained  in 
HACCP  in  accordance  with  §  123.10. 
This  requirement  is  a  logical  outgrowth 
of  the  proposed  requirement  in  §  123.9 
that  a  HACCP-trained  individual  be 
responsible  for  the  initial  development 
of,  and  subsequent  modifications  to,  the 
HACCP  plan.  These  kinds  of  activities 
require  an  understanding  of  the 
principles  of  HACCP  and  plan 
development  as  obtained  through 
training  that  is  at  least  equivalent  to  the 
course  required  in  §  123.10. 

Section  123.8(a)(1)  also  requires  that, 
where  a  reassessment  reveals  that  the 
HACCP  plan  is  inadequate,  the 
processor  shall  immediately  modify  the 


plan.  Failure  of  a  processor  to 
immediately  modify  its  HACCP  plan 
after  it  has  determined  that  the  plan  is 
inadequate  would  result  in  the 
processor  operating  under  a  plan  that  is 
not  in  conformance  with  these 
regulations. 

FDA  recognizes  that  the  methods  that 
processors  will  use  to  verify  that  the 
plan  is  still  adequate  will  vary,  based  on 
individual  preferences  and  past 
experience.  FDA  agrees  with  comments 
that  lu^ed  the  agency  to  permit 
maximum  flexibility  in  the  development 
of  verification  procedures  that  are 
tailored  to  individual  operations. 
Nonetheless,  the  agency  encourages 
processors  to  consider  the  guidance  in 
the  March  20, 1992,  NACMCF 
publication,  "Hazard  Analysis  and 
Critical  Control  Point  System." 

Moreover,  FDA  believes  that  the  best 
way  for  the  agency  to  judge  the  merits 
of  a  processor's  annuai  verification  will 
be  through  its  own  continuing 
determinations  of  whether  the 
processor's  overall  HACCP  system 
remains  appropriate  for  the 
circtunstances.  These  determinations 
will  occm-  as  a  product  of  the  agency's 
ongoing  inspectionprogram. 

On  this  subject,  FDA  is  sensitive  to 
the  comment  that  the  absence  of 
verification  procedures  from  a  HACCP 
plan  should  not,  in  and  of  itself,  cause 
a  food  to  be  deemed  adulterated  imder 
402(a)(4)  of  the  act.  Nonetheless,  the 
absence  of  verification  could  jeopardize 
the  likelihood  of  success  of  the  overall 
program.  For  example,  monitoring  a 
critical  cooking  step  with  a  thermometer 
that  has  not  been  cafibrated  provides 
little  asstuance  that  the  CL  is  acttially 
being  met,  and  failiue  to  review  records 
may  allow  the  absence  of  monitoring  or 
improper  corrective  action  to  go 
unnoticed  for  extended  periods  of  time. 
Should  the  agency  find  itself  in  the 
position  of  having  to  react  to  the 
absence  of  adequate  verification 
procedvtres  in  a  processor's  HACCP 
plan,.in  deciding  whether  to  bring 
regulatory  action,  the  agency  will 
consider  the  totality  of  the  situation, 
and  the  likelihood  that  it  would  have  an 
adverse  impact  on  the  final  food,  as  it 
would  in  considering  a  processor's 
failure  to  meet  any  specific  provision. 

4.  Verifying  the  Implementation  of  the 
Plan 

The  regtilations  at  §  123.8(a)(2)  and 
(a)(3)  require  ongoing  verification 
activities  in  addition  to  the  anniial 
reassessment.  These  ongoing  activities 
are  in  keeping  with  the  NACMCF's  view 
tbat  verification  must  also  take  the  form 
of  "frequent  reviews"  (Ref.  34,  p.  201). 
Frequent  reviewrs  relate  primarily  to 


whether  the  HACCP  plan  is  functioning 
effectively  on  a  day-to-day  basis.  It  is 
important  to  note  that,  for  the  most  part, 
the  requirements  in  these  sections  were 
proposed  in  other  parts  of  the 
regulations  and  are  now  being  compiled 
in  §  123.8(a)(2)  and  (a)(3).  Several 
comments  on  these  provisions  pointed 
out  that  they  were  verification  steps  and 
should  be  referred  to  as  such.  FDA 
agrees  and  has  brought  them  together  in 
this  new  verification  section  of  the  final 
regulations.  Section  123.8(a)(2)  requires 
that  processors  review  consumer 
complaints  (proposed  at  §  123.6(b)(4)), 
calibrate  process  monitoring 
instruments  (proposed  at  §  123.6(b)(4)), 
and  perform  periodic  end-product  or  in- 
process  testing,  as  appropriate,  in 
accordance  with  written  procedures  for 
these  activities  in  the  HACCP  plan. 

Section  II  H.  of  this  preamble 
addresses  the  review  of  consimier 
complaints  at  some  length. 

The  provision  on  the  calibration  of 
monitoring  instnmients 
(§  123.8(a)(2)(ii))  is  brought  forward 
with  n(T  substantive  change  from  the 
proposal.  Calibration  is  an  important 
activity  and  involves  readily  defined 
procedures  that  can  easily  be  provided 
in  the  plan. 

Calibration  can  include  the  validation 
of  computer  hardware  and  software. 
FDA  proposed  to  require  that  the 
HACCP  plan  detail  the  methods  of 
computer  software  validation  to  be  used 
by  the  processor.  FDA  received  a  small 
number  of  comments  both  for  and 
against  computer  software  validation  as 
a  worthwhile  part  of  verification.  Two 
comments  supported  the  need  for 
consumer  software  verification.  But  two 
comments  suggested  that  computer 
software  verification  would  be  an 
unnecessary  expense  because  it  would 
result  in  only  marginally  improved 
reliability. 

The  agency  has  worked  extensively 
with  the  low-acid  canned  food  industry 
to  verify  comfrnter  hardware  and 
software  that  the  industry  is  now  using 
to  operate  or  control  various  processing 
functions.  That  experience  has 
demonstrated  to  FDA  both  the 
desirability  and  the  feasibilify  of 
verifying  computer  hardware' and 
software.  For  low-acid  canned  foods,  the 
industry  is  using  computers  to  perform 
several  functions,  including  monitoring 
compliance  vdth  CL's,  controlling  the 
processing  operations,  taking  corrective 
actions,  and  recordkeepine  (Ref.  221). 

In  a  HACCP  system  such  as  that  being 
established  for  seafood  by  these 
regulations.  FDA  is  interested  in 
ensuring  that  hardware  and  software  for 
computers  that  monitor  compliance 
with  a  CL  be  verified.  However,  when 


computers  are  used  as  process- 
monitoring  instruments,  they  must  be 
calibrated  in  accordance  with 
§  123.8(a)(2)(ii).  The  other  functions  that 
a  computer  can  perform,  as  listed  above, 
can  be  verified  throu^  procedures 
required  elsewhere  in  these  regulations 
(e.g.,  recordkeeping  can  be  verified 
through  the  review  of  records  by  a 
trained  individual  in  accordance  with 
§  123.8(a)(3)).  ConsequenUy,  the  agency 
has  concluded  that  it  is  not  necessary 
for  these  final  regulations  to  include  a 
specific  requirement  for  computer 
validation. 

Instead,  the  agency  acknowledges  that 
the  proper  frequency  of  equipment 
calibration  is  entirely  dependent  upon 
the  type  of  instnunent  and  the 
conditions  of  its  use.  Therefore,  FDA  is 
not  being  prescriptive  in  this  regard. 
FDA  has,  however,  provided  guidance 
on  the  subject  in  the  draft  Guide. 
Additional  guidance  should  be 
obtainable  from  the  manufacturer  of  the 
instrument.  The  nature  and  frequency  of 
the  calibration  effort  should  be 
determined  at  the  time  of  HACCP  plan 
development  and  should  be  included  in 
the  plan  to  ensure  that  it  is  regularly 
and  appropriately  done.  The  agency  is 
convinced  that  without  such 
formalization,  calibration,  which,  for 
some  instruments,  may  be  done  as 
infrequentiy  as  once  per  year,  may  be 
overlooked. 

5.  Product  Testing 

75.  Section  123(8)(a)(2)(iu),  which 
lists  the  performing  of  end-product  or 
in-process  testing,  is  a  new  provision. 
FDA  requested  comment  on  what  tests, 
including  or  in  place  of  end-product 
testing,  should  be  used  to  measiue  the 
success  of  the  HACCP  program,  both  in 
terms  of  individual  firms  and  the 
national  program  as  a  whole,  and  how 
frequently  such  tests  should  be 
administered  (Ref.  208  at  4183).  A  large 
number  of  respondents  addressed  FDA's 
request  for  comment.  Approximately 
half  of  these  comments  supported  the 
need  for  an  end-product  testing 
requirement.  The  other  half  objected  to 
such  a  requirement  or  suggested  that  the 
need  should  be  determined  on  a  case- 
by-case  basis. 

A  number  of  consiuner  advocacy 
organizations  suggested  that  end 
product  testing  is  essential  because  no 
other  verification  mechanism  provides 
public  confidence  that  HACCP  programs 
are  actually  resulting  in  a  safer  product 
Several  comments  stated  that  regular 
microbiological  testing  would  help  a 
processor  determine  whether  there  are 
sources  of  contamination  that  are  not 
being  controlled. 
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A  few  coanmenta  niggested  that  such 
testily  should  be  perfonned  more 
frequently  during  |lan  development  and 
validation,  and  thca  reduoad  to  some 
lower  level  as  part  of  a  firm's 
verification  efforts.  Another  comment 
suggested  that  testing  ^ould  be 
perfonned  quarter^  by  those  processors 
with  a  poor  record  of  compliance  and 
annually  by  those  with  a  good  record. 

Several  commentf  suggested  that  the 
need  for  and  frequency  of  product 
anelysis  should  beteytablisned  as  part  of 
the  HACCP  plan  development  process. 
One  of  these  comments  noted  that  the 
frequency  of  testing  may  fluctuate 
depending,  in  part,  upon  changes  in 
personnel,  raw  materials,  equipment, 
and  product  fumu^tion. 

A  niunber  of  comments  stated  that 
end-product  testinf  is  a  questioneble 
method  for  measunng  the  success  of  a 
HACCF  system.  One  of  these  comments 
stilted  that  end-product  testing  measures 
the  cfrectiveness  o|  the  plan  for  a  small, 
finite  portion  of  prtxluction  and  has 
Umited  value  in  measuring  the  success 
of  the  HAOCP  plan  overall. 

One  ccHnment  ettessed  that  finished 
product  testing  is  contrary  to  the 
concept  of  HACCP,  i.e.,  a  reliance  upon 
preventive  controls  at  critical  points 
throughout  the  s>slem.  Another 
comment  contended  that  mandatory 
microbiological  antlysis  of  foods  would 
be  iiu^ppropriate  because:  (1) 
StstiFtically  valid  sampling  programs  for 
pathogens  are  not  Economically  ftasible 
becf  use  of  the  low  linddence  oi 
pethogens  in  most  foods;  (2)  the  use  of 
indicrtor  organisms  to  predict  the 
presruce  of  pathogens  is  not  always 
relitble  and,  whcn«  it  is  not,  can  become 
merv.ly  a  test  for  eerlhetics:  and  (3) 
micn>biological  anidysis  of  foods  is 
often  costly,  imprecise,  and  slow,  and, 
therf.fore,  not  suitrble  for  real  time  data 
gener&tion. 

Thr  agency  acknowledges  the 
shoricomings  of  pitxiuct  testing, 
especially  microbiological  testing,  used 
for  process  controller  pointed  out  by  the 
comments.  The  NACMCF,  in  its  • 
comments  in  respcnse  to  FDA's 
questions  about  product  testing, 
reitrrfi  ted  its  view  that,  while 
verification  is  essetitial  to  the  success  of 
HACCP,  end-prodiict  testing  has  limited 
value  for  measuring  the  success  of  a 
HACCP  system.  Cctounents  also  noted 
that  in-process  oi  finished  product 
testing  should  not  normally  be  a 
prerequisite  for  lot  release  under  a 
H/iCCP  program. 

However,  FDA  recognizes  that  many 
processors  will  find  thJat  product  testing 
haf  a  role  to  play  in  the  verification  of 
HACCP  systems,  a|td  the  agency  wishes 
to  encourage  incorporation  of  testing 


into  HACCP  plans,  where  appropriate. 
Consequmtly,  the  regulations  at 
§  123.8(a)(2)(iii)  list  end-product  and  in- 
process  testing  as  a  verification  activity 
at  the  option  of  the  processor. 

The  agency  provided  guidance 
concerning  appropriate  attributes  for 
product  testing  in  the  draft  Guide  and 
intends  to  elaborate  on  it  in  the  first 
edition  of  the  Guide. 

6.  Records  Review 

Section  §  123.8(a)(3)  requires  that  a 
trained  individual  review  all  records 
that  document  monitoring  of  CCP's,  the 
taking  of  corrective  actions,  the 
calibrating  of  any  process  control 
instruments,  and  the  performing  of  any 
end-product  or  in-process  testing.  The 
review  of  HACCP  records  by  a  trained 
individual  was  included  in  the 
proposed  regulations  at  §  123.8(b).  In 
response  to  comments  that  urged 
consistency  with  the  recommendations 
of  the  NACMCF,  FDA  has  designated 
this  review  a  verification  function  for 
purposes  of  the  final  regulations  and  has 
included  it  in  the  section  on 
verification.  Specifically,  the  proposed 
regulations  provided  that  a  HACCP- 
trained  individual  review  the 
monitoring  records,  sanitation  control 
records,  and  corrective  action  records 
before  distribution  of  the  product  to 
which  the  records  relate.  Under  the 
proposal,  the  individual's  review  would 
include  records  of  process  monitoring 
instrument  caUbration,  because  the 
agency  characterized  these  records  as 
monitoring  records. 

The  comments  that  FDA  received  on 
these  provisions  focused  on  the 
proposed  requirement  that  the  review 
by  the  trained  individual  occur  before 
the  product  could  be  shipped.  Several 
comments  objected,  stating  that  such  a 
review  before  shipment  was 
unnecessary,  because  under  the 
corrective  action  provisions  of  the 
proposed  regulation,  any  CL  deviation 
caught  by  the  observer/operator  would 
necessitate  the  segregation  and  holding 
of  the  afiiected  product  before  shipment 
imtil  the  safety  of  the  product  could  be 
assiued.  One  comment  further  stated 
that  linking  lot  release  to  record  review 
before  shipment  underestimates  the 
level  of  control  attainable  through  the 
monitoring  and  corrective  action 
principles  of  HACCP. 

Comments  iroia  several  processors 
and  trade  associations  stated  that,  for 
some  processors,  it  would  be 
impractical  to  withhold  the  shipment  of 
every  lot  until  HACCP  records  could  be 
verified  and  signed.  These  comments 
noted  that,  with  the  use  of  today's  high 
speed  processing  lines,  it  is  normal 
practice  for  some  processors  to  begin 


shipping  products  before  the  end  of  the 
shift  (lot).  Several  comments  also  stated 
that  holding  a  product  until  the  HACCP 
records  could  be  reviewed  cotild  result 
in  a  product  being  subjected  to 
unfavorable  conditions  during  storage, 
which  could  compromise  both  quaUty 
and  safety. 

Several  comments  urged  that 
processors  be  permitted  to  review  the 
HACCP  rectffds  at  the  end  of  the  day  or 
at  the  end  of  the  shift,  even  if  this 
review  occurred  after  distribution. 
Others  suggested  that  record  review 
should  be  perfonned  within  a 
"reasonable  time"  of  production  of  the 
record. 

The  agency  remains  convinced  that 
the  coupling  of  lot  release  with 
verification-type  record  review  provides 
a  valuable  added  level  of  safety 
assurance.  This  kind  of  record  review 
before  shipment  is  a  regulatory 
requirement  for  low-acid  canned  foods 
and  acidified  foods.  FDA's  experience 
with  these  industries  is  that  record 
review  before  distribution  has  been 
instnunental  in  preventing  the 
introduction  of  potentially  hazardous 
foods  into  commerce  (Ref.  221).  The 
agency  encourages  processors  to 
institute  such  a  program  whenever 
possible. 

However,  FDA  accepts  fiom  the     ■ 
comments  that  the  proposed 
requirement  woidd  cause  certain 
processors  to  delay  shipping  perishable 
products  and  thus  present  an 
unacceptable  burden  to  them.  The 
agency  therefore  is  not  requiring  that 
record  review  occur  before  shipment. 

Uncoupling  record  review  from  lot 
release  leaves  as  the  primary  piupose 
for  record  review  the  periodic 
verification  that  the  HACCP  plan  is 
appropriate  and  is  being  properly 
implemented.  Record  review  needs  to 
occur  with  sufficient  fiequency  so  as  to 
ensiue  that  any  problems  in  the  design 
and  implementation  of  the  HACCP  plan 
are  uncovered  promptly  and  to  facilitate 
prompt  modifications.  The  concept  is 
rougtdy  that  of  a  "feedback  loop,"  with 
information  coming  out  of  the  record 
review  process  in  such  a  timely  manner 
that  it  can  have  impact  on  the 
production  of  subsequent  lots  of  the 
product. 

FDA  is  convinced  that  a  weekly 
review  of  HACCP  monitoring  and 
corrective  action  records  would  provide 
the  industry  with  the  necessary 
flexibility  to  handle  highly  perishable 
commodities  without  interruption, 
while  still  facilitating  speedy  feedback 
of  information.  FDA  is  reluctant  to 
allow  the  level  of  flexibility  provided  by 
such  language  as  "reasonable  time,"  out 
of  concern  for  the  confusion  that  it 


would  generate.  FDA's  experience  with 
low-acid  canned  foods  and  acidified 
foods  has  demonstrated  that  review  of 
these  kinds  of  records  is  a  critical 
verification  tool.  FDA  is,  therefore, 
adopting  the  proposed  provision  as 
§  123.8(a)(3)  with  one  revision.  As  set 
out  in  the  final  rule,  it  requires  that  the 
HACCP-trained  individual  review  the 
monitoring  records  of  CCP's  and  the 
records  that  docmnent  the  taking  of 
corrective  actions  within  1  week  of  the 
making  of  the  records,  rather  than  before 
shipment,  as  a  part  of  a  processor's 
verification  activities  (§  123.8(a)(3)  (i) 
and  (ii)). 

FDA  agrees,  on  the  other  hand,  that 
this  principle  need  not  apply  to  the 
review  of  records  of  such  verification 
activities  as  process  control  instrument 
calibration  and  product  testing.  The 
frequency  of  these  activities  will  be 
variable  and  dependent  upon  the 
HACCP  plan  development  process. 
Consequentiy,  setting  a  specific  review 
frequency  for  these  records  is  not 
warranted.  Section  123.8(a)(3)(iii) 
reflects  this  conclusion.  It  requires  that 
the  HACCP-trained  individual  review 
the  calibration  records  within  a 
reasonable  time  after  the  records  are 
made,  rather  than  before  any  additional 
products  are  shipped.  It  also  applies  the 
same  "reasonable  time"  standard  to  any 
end-product  testing  records  that  are 
made. 

The  proposed  regulations  did  not 
address  the  review  of  end-product 
testing  records  by  a  trained  individual. 
The  requirement  in  these  final 
regulations  for  a  review  of  such  records 
reflects  the  principle  contained  in  the 
proposal  that  there  be  a  verification-type 
review  by  a  trained  individual  of  the 
HACCP  records  that  are  being  created  by 
the  processor.  In  this  respect,  the 
responsibilities  of  the  trained  individual 
are  unchanged  from  those  that  were 
contemplated  in  the  proposal,  although 
details  relating  to  those  responsibilities 
have  been  modified  based  on  the 
conunents. 

Section  §  123.8(b)  requires  that 
processors  take  appropriate  corrective 
action  whenever  a  review  of  a  consiuner 
complaint,  or  any  other  verification 
procedure,  reveals  the  need  to  do  so. 
This  provision  is  essentially  a 
restatement  of  the  proposal  regarding 
consumer  complaints,  expanded  to 
include  the  results  of  verification 
procedures  for  purposes  of  emphasis. 
Verification  was  not  specifically 
included  in  the  proposal.  FDA  is 
including  a  reference  to  it  here  to 
remind  processors  not  to  preclude  the 
possibility  that  information  obtained 
through  verification  could  lead  to  the 
taking  of  a  corrective  action.  This 


possibility  exists  even  though,  more 
often  than  not,  verification  will  not 
provide  the  kind  of  immediate  feedback 
that  the  processor  will  receive  from 
monitoring.  Corrective  actions  based  on 
information  received  through 
verification  will  be  exceptions  to  the 
rule.  However,  processors  should  be 
mindful  of  the  possibility. 

7.  Verifying  the  Hazard  Analysis 

Section  123.8(c)  requires  that, 
whenever  a  processor  does  not  have  a 
HACCP  plan  because  a  hazard  analysis 
has  not  revealed  any  food  safety  hazards 
that  are  reasonably  likely  to  occur  and 
that  can  be  controlled  through  HACCP, 
the  processor  must  reassess  the  hazard 
analysis  whenever  a  change  occurs  that 
coidd  reasonably  affect  whether  such  a 
hazard  exists.  FDA  has  included 
examples  of  such  changes  in  §  123.8(c). 
The  list  is  identical  to  that  provided  in 
§  123.8(a)(1),  for  when  a  plan  must  be 
reassessed.  Consequentiy,  any  change  in 
these  factors  should  warrant  a 
reassessment  to  be  certain  t|iat  a  plan  is 
still  not  needed. 

FDA  has  concluded  that,  under  a 
mandatory  HACCP  system,  the  principle 
of  verification  applies  equally  to  a 
decision  that  a  HACCP  plan  is  not 
necessary  as  it  does  to  a  decision  that 
the  plan  continues  to  be  adequate. 
Circiunstances  change,  and  processors 
must  be  alert  to  whether  the  exemption 
imia  the  requirement  to  have  a  plan 
continues  to  apply  to  them. 

Section  123.8(d)  requires  that 
processors  dociunent  calibration  and 
product  testing  in  records  that  are 
subject  to  the  recordkeeping 
requirements  of  the  regulations  at 
§  123.9.  The  requirement  that  records  be 
kept  of  process  monitoring  instnunent 
calibration  was  included  in  the 
proposed  regulations  at  §  123.6(b)(5). 
The  requirement  that  records  of  end- 
product  testing  be  kept  is  consistent 
with  the  general  recordkeeping 
principles  of  HACCP.  The  one  exception 
is  that  FDA  is  not  requiring  records  that 
dociunent  the  review  of  consumer 
complaints.  The  agency  is  satisfied  that 
the  requirement  for  a  processor  to 
review  consumer  complaints  relating  to 
potential  safety  concerns  will  be 
sufficient  for  this  kind  of  verification 
activity.  Moreover,  as  explained  in  the 
discussion  of  consiuner  complaints 
elsewhere  in  this  preamble,  FDA  is 
persuaded  that  most  consumer 
complaints  will  involve  matters 
unrelated  to  the  mandatory  HACCP 
system. 


H.  Consumer  Complaints 

1.  Background 

In  the  proposed  regulations,  FDA 
tentatively  concluded  that  each 
processor's  HACCP  system  had  to 
utilize  any  consumer  complaints  that 
the  processor  receives  that  allege  a 
problem  with  product  safety.  Several 
provisions  described  how  consumer 
complaints  were  to  be  used.  In  one,  FDA 
proposed  to  require  that  a  processor's 
monitoring  efforts  include  the  use  of 
consumer  complaints,  and  that  its 
HACCP  plan  reflect  how  they  will  be 
used.  In  a  second  provision,  FDA 
proposed  to  require  that,  when  a 
processor  receives  a  consumer 
complaint  that  may  be  related  to  the 
performance  of  a  CCP  or  that  may  reflect 
a  CL  deviation,  the  processor  determine 
whether  a  corrective  action  is 
warranted,  and,  if  so,  take  one  in 
accordance  with  the  specified  corrective 
action  procedures.  FDA  also  proposed 
to  require  that  the  taking  of  such 
corrective  actions  be  fully  documented 
in  records.  Finally,  FDA  proposed  to 
require  that  consumer  complaints  that 
relate  to  the  operation  of  a  CCP  or  to  a 
possible  CL  deviation  be  included  as 
part  of  the  processor's  HACCP  records 
and  be  available  for  agency  review  and 
copying. 

FDA's  rationale  for  proposing  these 
requirements  was  that  consumer 
complaints  may  be  the  first  alert  that  a 
processor  has  that  problems  are 
occurring  that  are  not  being  detected  or 
prevented  by  the  processor's  HACCP 
controls.  While  the  goal  of  a  HACCP 
system  is  to  prevent  all  likely  hazards 
from  occurring,  no  system  is  foolproof. 
The  agency  tentatively 
concluded.therefore,  that  each  HACCP 
system  should  take  advantage  of 
consumer  complaints  as  they  relate  to 
the  operation  of  CCP's.  FDA  also 
tentatively  concluded  that  it  might  be 
necessary  for  the  agency  to  review  those 
complaints  in  order  to  be  able  to  verify 
whether  a  processor  is  taking  necessary 
steps  to  review  its  HACCP  controls  and 
take  corrective  actions  as  necessary  in 
response  to  consumer  complaints.  The 
agency  emphasized  that  it  was  referring 
solely  to  complaints  relating  to  the 
operation  of  the  HACCP  CCP's  (i.e.. 
those  that  allege  a  problem  with  human 
food  safety)  and  not  to  consumer 
complaints  generally. 

2.  Consumer  Complaints  as  Verification 
Tools 

76.  FDA  received  a  large  number  of 
comments  on  the  advisability  of 
handling  consumer  complaints  in  the 
manner  that  the  agency  proposed. 
Generally  speaking,  the  comments 
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addressed  two  l»oad  issues:  Whether 
connuner  complaitits  an  relevant  to  a 
HACCP  system,  and  if  they  are  relevant, 
•how  they  should  Ub  used.  The  question 
of  whether  FDA  should  have  access  to 
consumer  complaihts  was  a  significant 
ccmcem  that  comnents  found  germane 
to  both  issues.  Approximately  one-fifth 
of  the  cmnments  svpported  the 
proposed  system  or  a  variant  of  the 
S3rstcm  (i.e..  they  believed  that 
coaisumer  complaihts  are  relevant  to  a 
HACXT  system).  St>me  of  those  who 
voiced  general  sup|>oit  iirged  more 
comprehensive  agancy  access  to 
consumer  complaitits,  and  others  urged 
that  same  restrictitm  on  agency  access 
be  put  in  place.  TUc  remahiing 
approximately  foui-fifths  of  t^ 
comments,  prindpslly  from  seafood  and 
other  food  piocesslvs  and  trade 
assodatioms,  argued  that  consumer 
complaints  have  no  place  in  a  HACCP 
system. 

Those  comment!  that  opposed  the 
mandatory  use  of  oonsumer  complaints 
in  a  HACCP  system  provided  a  vari^ 
of  reasoDS.  TIub  comments  argued  that 
consumar  complaints  are  generally:  (1) 
Unrelated  to  the  s^bty  of  the  product; 
(2)  not  received  in  b  timely  manner  that 
woidd  facilitate  coiitiol  of  the  process 
and  are,  in  this  way,  akin  to  finished 
product  testing;  (3]  erroneous  and 
sometimes  exaggei^ted  or  frauduloat:  (4) 
vague;  (5)  sub(ecti^  and  nonscientific; 
(6)  associated  with|  hazards  that  develop 
during  transportatlDn,  storage,  and  retail 
marketing,  rather  than  [Kocessing,  if 
they  identify  food  safoty  hazards  of  any 
kind;  (7)  not  traceable  to  a  specific 
processing  plant  ot  lot  of  product;  and 
(8)  not  readily  associated  with  a  specific 
CCP  or  CL  foilure,  aven  where  it  is 
likely  that  they  areithe  result  of  a 
problem  during  processing.  These 
comments  assCTted  that,  therofore, 
nonwimwr  complaints  are  not  an . 
^propriate  monitoring  tooL 

A  number  of  theie  comments 
siiggested  that,  giv«n  the  problems  listed 
above,  sorting  through  the  large  volume 
of  constuner  complaints  that  are 
received  by  most  large  firms  to  identify 
those  few  that  might  be  able  to  be  linked 
to  the  performance  of  a  specific  CCP 
would  be  a  waste  of  both  the  processor's 
and  the  agency's  time.  These  comments 
stated  that  such  a  r^ew  of  consiimer 
complaints  would  divert  their  efforts 
from  more  productive  tasks. 

Several  comments  raised  additional 
questions  about  consumer  complaints  as 
a  HACCP  verificatibn  tool.  They 
suggested  that  there  are  better,  more 
effective  means  of  verifying  that  the 
HACCP  plan  is  working  properly.  These 
suggestions  are  co\iered  in  the 
"Verification"  section  of  this  preamble. 
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These  comments  further  argued  that 
consumer  complaints  are  not  identified 
in  the  NACMCF  recommendations  as  a 
useful  verification  tool. 

A  relatively  small,  diverse  group  of 
commmts,  including  those  fi^om  a 
seafood  processor,  a  seafood  trade 
association,  a  State  regulatory  agency, 
an  individual,  and  a  profassiontd 
organization,  supported  the  hanriling  of 
consumer  compl^ts  as  proposed.  Qm 
of  these  comments  suggested  that 
consumer  complaints  could  be  usefUl  in 
FDA's  efforts  to  verify  that  processors' 
HACCP  programs  are  effective. 

Another  group  of  comments,  from 
consumo'  advocacy  cwganizations  and  a 
State  regulatory  agency,  agreed  that 
consumer  compli^its  are  an  appropriate 
part  of  HACCP.  One  of  the  comments 
noted  that  the  consumer  porforms  the 
final  quality  ctmtrol  chedi,  and  that  if 
a  consume  finds  a  problem  egregious 
enough  to  take  the  time  to  write  a  letter, 
the  information  contained  in  that  letter 
should  be  considered  in  any  evaluation 
of  the  adequacy  of  the  relevant  HACCP  ^ 
plan.  The  comment  further  argued  that 
consumer  complaints  could  bring  to 
light  unidentified  CCP's.  This  benefit, 
the  comment  contended,  would  not  be 
possible  imder  the  proposed  regulations 
because  the  agmcy  limited  consumer 
complaints  in  a  HACCP  system  to  those 
that  may  be  related  to  a  CL  deviation  at 
an  existing  CCP.  Finally,  one  of  the 
comments  noted  that  the  inclusion  of 
consumer  complaint  access  in  the 
proposed  regulations  is  the  one  area  in 
which  the  agmcy  delivers  on  its  "water 
to  table"  commitment 

FDA  is  persuaded  that  consumer 
complaints  generaUy  will  not  make  an 
efiisctive  monitoring  tool  in  a  HACCP 
system,  primarify  because  they  tend  not 
to  provide  the  kind  of  immediate, 
reliable  feedback  expected  of  a  HACCP- 
monitoring  system.  FDA  agrees  with  the 
comments  that  suggested  that 
monitoring  procedures  under  HACCP 
must  provide  the  processor  with 
immediate  feedb«±  on  whether  the 
process  is  imder  control  and  be 
scientifically  soimd. 

FDA  is  not  persuaded,  however,  that 
consiuner  complaints  are  irrelevant  to 
HACCP  systems.  The  agency  received 
no  comments  that  were  able  to 
demonstrate  that  outside  sources  of 
information  should  not,  where 
appropriate,  supplement  a  processor's 
own  monitoring  as  a  way  of  determining 
whether  the  process  is  in  control. 
Moreover,  a  number  of  comments  stated 
that  they  go  to  some  lengths  to  examine 
the  consumer  complaints  that  they 
receive.  The  question,  then,  is  whether 
consimier  complaints  can  serve  some 


legitimate  verification  purpose  in  a 
HACCP  system. 

While  consumer  complaints  are  not 
specifically  addressed  in  the  NACMCF 
HACCP  recommendations,  the 
verification  portion  of  that  document 
states,  in  part,  that  verification 
inroections  shoidd  be  conducted, 
"Wnm  foods  produced  have  been 
implicated  as  a  vehicle  of  foodbome 
diMase."  This  statement  is  a  recognition 
that  information  from  soim»s  outeide 
the  proceesing  plant  can  and  should  be 
considered  in  the  verification  of  a 
HACCP  plan,  hi  bet,  it  is  FDA's 
experience  that  consumer  injury  or 
illness  complaints  to  the  agency 
occasionally  point  out  problems 
traceable  to  defective  ccmtrols  at  the 
food  procasmng  facility  (Ref.  207). 
Where  information  that  has  potential 
relevance  to  food  safety  is  available  to 
a  processor  as  a  result  of  its  own 
consumer  complaint  system,  it  is 
entirely  appropriate  fat  the  processor  to 
consider  that  information  in  assessing 
the  adequacy  of  its  HACCP  program. 
FDA  accepts  the  possibility  that  many, 
if  not  most,  consumer  complaints  that  a 
processor  receives  will  not  be  germane 
to  safety,  that  many  will  turn  out  not  to 
be  valid,  and  that  others  will  relate  to 
events  at  retail  or  that  are  otherwise 
beyond  the  abiUty  of  the  processor  to 
control.  Nonetheless,  FDA  stitmgly 
believes — and  the  commmts  support 
this  view — that  a  responsible  processor 
will  at  least  review  consumer 
complaints  to  determine  their  potential 
value  and  take  steps  to  correct  the 
product  or  the  process,  when  such  stops 
are  warranted. 

FDA  has  concluded,  therefore,  that 
processors  should  evaluate  the 
consiuner  complaints  that  they  receive 
to  determine  whether  the  complaints 
relate  to  the  performance  of  CCP's,  or 
reveal  the  existence  of  unidentified 
CCFs,  as  part  of  their  HACCP 
verification  procedures.  The  agency 
acknowledges  that  the  absence  of 
consumer  complaints  does  not,  by  itself, 
verify  the  adequacy  of  a  HACCP  system. 
However,  after  takhig  into  account  all 
the  concerns  raised  by  the  comments, 
the  agancy  is  of  the  view  that  those 
consumer  complaints  that  a  processor 
does  receive,  and  that  allege  a  safety 
problem,  can  be  of  value  as  a 
verification  tool  and  should  serve  that 
purpose.  This  conclusion  is  reflected  in 
the  requirements  of  §  123.8  of  these  final 
regulations  (see  discussion  in  the 
"Verification"  section  of  this  preamble), 
which  lists  the  review  of  consumer 
complaints  as  an  appropriate 
verification  activity  (§  123.8(a)(2)(i)). 

As  explained  earlier  in  this  preamble, 
because  the  agency  regards  consumer 


complaints  as  a  verification  tool  rather 
than  a  monitoring  tool,  FDA  has 
modified  §  123.6(c)(4)  to  eliminate  the 
proposal  requirement  that  the  HACCP 
plan  describe  how  consumer  complaints 
will  be  used  in  the  monitoring  of  CCP's. 
The  agency  has  also  modified 
§  123.6(c)(7)  to  eliminate  the  proposed 
requirement  that  consiuner  complaints 
be  part  of  a  processor's  HACCP- 
monitoring  records. 

FDA  has  concluded  that  when  a 
review  of  a  consumer  complaint  reveals 
a  need  for  the  processor  to  take 
corrective  action  (e.g.,  recall, 
destruction,  or  reprocessing  of  the 
product  or  modification  of  the  process 
to  reduce  the  risk  of  reoccurrence  of  the 
problem),  such  action  must  be  taken  in 
conformance  with  the  applicable 
corrective  action  procedures  of  these 
regulations.  This  conclusion  is  reflected 
in  of  §  123.8(b)  which  states  that 
processors  shall  immediately  follow  the 
procedures  in  §  123.7  whenever  a 
review  of  a  consumer  complaint,  or  any 
other  verification  procedure,  reveals  the 
need  to  take  a  corrective  action.  The 
corrective  action  provisions  are 
discussed  in  the  "Corrective  Actions" 
section  of  this  preamble. 

As  suggested  by  several  of  the 
comments,  records  of  corrective  action 
relative  to  consumer  complaints  need 
not  indude  the  original  consumer 
complaint.  However,  it  is  unlikely  that 
a  comprehensive  record  of  the 
corrective  action  taken  could  be 
generated  without  at  least  the  critical 
information  contained  in  the  complaint, 
such  as  the  nature  of  the  complaint  and 
identification  of  the  product  in 
question.  Identification  of  the 
complainant  is  not  likely  to  be  critical. 

3.  Agency  Access  to  Consumer 
Complaints 

77.  Many  comments  questioned 
whether  FDA  should  have  access  to 
consumer  complaints.  Several 
comments  argued  that  no  other  food 
industry  is  required  to  provide  access  to 
consumer  compltunts.  A  few 
specifically  cited  the  absence  of  such  a 
requirement  in  the  low-acid  canned 
foods  regulations  (part  113). 

One  comment  noted  that  FDA  has 
methods  other  than  access  to  a 
company's  consumer  complaint  file  to 
obtain  information  about  product 
defects  that  affect  safety,  including 
direct  calls  from  consumers  and  health 
professionals,  MedWatch,  and  reporting 
to  the  Center  for  Disease  Control  and 
Prevention  (CDC).  Another  comment 
suggested  that  it  would  be  more  efficient 
to  devise  a  system  whereby  consumers 
are  encouraged  to  submit  complaints 
about  product  safety  directly  to  FDA 


rather  than  to  mandate  access  to 
corporate  files. 

Several  comments  suggested  that 
consumer  complaint  files  should  remain 
a  private  company  matter,  and  that  open 
access  to  these  files  is  likely  to  result  in 
regulatory  abuse.  A  few  comments 
further  argued  thaCby  mandating 
complaint  file  access,  the  agency  would 
penalize  those  firms  with  good 
consumer  complaint  gathering  systems 
and  possibly  deter  others  from 
developing  such  systems. 

A  relatively  small,  diverse  group  of 
comments,  including  seafood 
processors,  a  seafood  trade  association, 
and  a  Federal  government  agency, 
submitted  that,  while  it  is  appropriate 
for  FDA  to  mandate  that  processors 
utilize  consumer  ccHnplaints  in 
assessing  the  effectiveness  of  their 
HACCP  program,  it  is  not  necessary  for 
the  agency  to  have  direct  access  to  the 
firms'  complaint  files.  The  comments 
suggested  two  alternatives  to  providing 
direct  access  to  complaint  files:  (1) 
Allowing  processors  to  prepare  Notices 
of  Unusual  Occurrence  and  Corrective 
Action  (NUOCA)  that  described  the 
action  taken  in  response  to  consiuner 
complaints  that  relate  to  product  safety; 
or  (2)  allowing  processors  to  prepare  a 
matrix  of  complaints,  as  is  currently 
used  in  the  voluntary,  fee-for-service 
HACCP  program  being  operated  by 
NMFS. 

Others  in  this  group  suggested  that 
FDA  have  access  only  to  written 
complaints,  or  only  to  consumer 
complaints,  as  opposed  to  trade 
complaints,  which  the  comment  argued 
are  often  submitted  for  commercial 
advantage  only.  One  comment  noted 
that  it  would  be  impossible  for 
processing  vessels  to  retain  consumer 
complaints  on  board  the  vessel,  and  that 
provision  should  be  made  for  these  to  be 
stored  at  the  corporate  ofBce.  Other 
comments  urged  that  FDA  access  to 
consumer  complaints  not  include  the 
right  to  copy  them,  or  that,  in  some 
other  way,  they  be  protected  from 
public  disclosure. 

Another  group  of  comments, 
composed  of  consumer  advocacy 
organizations  and  a  State  regulatory 
agency,  urged  that  all  consumer 
complaints,  regardless  of  their  potential 
relationship  to  product  safety,  be 
included  in  a  processor's  HACCP 
records  and  be  available  for  FDA 
review.  These  comments  suggested  that 
the  FDA  investigator  should  make  the 
determination  of  which  complaints  are 
relevant  for  follow  up  rather  than  the 
firm.  They  further  suggested  that  the 
investigator  can  ignore  any  complaints 
that  are  not  relevant  to  safety  controls  at 
the  processing  facility. 


Unquestionably.  FDA  has  an  essential 
role  to  play  as  a  regulatmy  verifier  of 
HACCP.  As  described  earlier,  the  agency 
received  a  number  of  comments  that 
raised  concerns  about  the  veracity  of  a 
mandatory  HACCP  system  in  the 
absence  of  adequate  regulatory  review. 
Moreover,  FDA  has  concluded  that  this 
role  caimot  be  carried  out  without  the 
^ility  to  review  HACCP  plans  and  a 
narrow  category  of  processor's  records 
(i.e.,  those  that  relate  to  how  a  processor 
is  controlling  the  critical  safety  aspects 
of  its  operations).  The  agency  is  not 
interested  in  expanding  this  access 
beyond  those  records  that  are  the 
minimum  necessary  to  carry  out  this 
responsibility. 

With  regard  to  consumer  complaints, 
FDA  is  persuaded  by  the  comments  that, 
especially  when  used  as  HACCP 
verification  records  rather  than  HACCP- 
monitoring  records  as  originally 
proposed,  the  public  health  benefits  that 
may  accrue  from  agency  access  to  these 
kinds  of  records  would  probably  be 
minimal  and  are  outweighed  by  the 
concerns  that  have  been  expressed. 

FDA  is  satisfied  that  agency  review  of 
a  processor's  overall  verification 
scheme,  plus  access  to  records  that 
document  any  corrective  actions  that 
were  taken  as  a  result  of  information 
obtained  through  consumer  complaints, 
review  of  those  complaints  that 
consumers  regularly  send  to  the  agency, 
the  ability  to  conduct  unannounced 
inspections,  and  access  to  monitoring 
records  and  plans,  should  be  enough  for 
FDA  to  adequately  verify  processor's 
HACCP  systems. 

FDA  also  accepts  that  the  burden  on 
processors  if  they  had  to  segregate 
complaints  that  have  a  potential 
relationship  to  product  safety  from 
those  that  relate  to  product  quahty, 
economic  issues,  customer  satisfaction, 
and  other  nonsafety  issues,  would  be 
great  and  is  not  warranted  by  any 
potential  gain  in  product  safety.  Many 
firms  would  have  to  take  this  step  to 
make  safety-related  complaints  available 
to  FDA.  Similarly,  the  agency  recognizes 
that  a  significant  burden  would  be 
placed  upon  its  inspectional  force  if  it 
had  to  verify  that  a  processor  had 
properly  categorized  its  complaints. 

Tne  alternative  of  FDA  having  access 
to  all  consumer  complaints  and  making 
its  own  determinations  about  which 
relate  to  safefy,  as  some  comments 
suggested,  is  simply  not  practicable,  hi 
addition,  it  is  not  the  desire  of  FDA  to 
penalize  those  firms  that  have  large, 
expensive  complaint  gathering  systems, 
by  mandating  that  they  provide  all 
information  so  gathered  for  agency 
review,  or  to  discourage  others  from 
developing  such  systems. 
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In  the  preamble  to  the  proposed 
regulations,  FDA  stated  that  more  than 
half  of  the  seafbod-telated  consumer 
complaints  that  it  receives  relate  to 
prodiict  quality,  fillh,  and  economic 
deception  concema.  Access  to  all 
consumer  ccanplaints  is,  therefore, 
unnecessary  to  ensare  product  safety. 

^DA  has,  therafote,  removed  firom 
what  is  now  §  123.9(c)  the  requirement 
that  consumer  complaints  relating  to 
safety  be  available  |o  the  agency.  The 
agency  reiterates,  however,  that 
processors  should  utilize  all  available 
information  as  they  evaluate  the 
adequacy  of  their  HACCP  plans  and 
their  implementation.  Consumer 
complaints  are  one  potential  source  of 
information,  and  a  significant  group  of 
conunents  recognired  the  value  of 
consumer  complaiiits  in  the  verification 
process. 

I.  Records 

FDA  proposed  that  records  required 
by  the  regulations:  |l)  Contain  certain 
information,  (2)  be  (ximpleted  at  the 
time  of  the  activity.,  (3)  be  signed  by  the 
operator  or  observe^ ,  (4)  be  reviewed  for 
completeness  and  gompliance  with  the 
HACCP  plan  and  signed  and  dated  by 
the  reviewer,  (5)  beiretained  for 
specified  periods  of  time,  and  (6)  be 
available  for  review  and  copying  by 
FDA. 

FDA  received  a  large  number  of 
comments  that  add|»Bsed  these 
proposed  recordkeeping  reqiiirements. 
These  comments  were  from  a  diverse 
group  of  commentets,  including  large 
and  small  processors,  trade  associations, 
individuals.  Federal.  State,  and  foreign 
government  agencies,  consumer 
advocacy  groups,  professional  societies, 
and  academics.  Seinsral  comments 
provided  arguments  that  support  the 
need  in  a  mandat(»y  HACCP  program 
for  records  in  geneial,  and  none 
specifically  argued  In  opposition  to  that 
concept.  Most  of  the  cranments 
addressed  specific  issues  that  relate  to 
recordkeeping. 

Those  comments  that  supported  the 
need  for  records  stated  that 
recordkeeping  is  a  key  component  of 
HACCP.  One  processor's  comment 
noted  that  HACCP  records  must  be  kept 
in  good  order  so  that  problems  can  be 
easily  tracked  to  thtir  root  cause.  One 
comment  stated  thai  HACCP  records 
fiacilitate  an  evalualjlon  of  safety 
conditions  over  time,  rather  than 
through  a  "snap  shot"  inspection. 
Another  processor  acted  that  HACCP 
recordkeeping  is  ndt  overly 
biirdensome,  and  that  the  proposed 
regulations  would  lot  require  it  to 
maintain  any  records  in  addition  to 
those  that  it  already  maintains. 
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1.  Details  and  Signatures 

78.  FDA  proposed  that  all  HACCP- 
monitoring  records  (including  records  of 
prooess-monitoring  instrument 
calibration),  sanitation  control  recrads, 
and  corrective  action  records  identify 
the  date  of  the  activity  that  the  record 
reflects.  One  comment  recoomtended 
that  the  final  regulations  should  also 
reqinre  that  the  time  of  each  observation 
be  recorded,  to  make  it  easier  to  link 
records  to  specific  lots  of  product  A 
comment  from  a  trade  association 
requested  that  the  records  be  required  to 
identify  the  esteblishment  where  the 
activity  occurred  to  reduce  the  potential 
for  confusion  in  firms  with  miUtiple 
processing  facilities. 

FDA  agrees  with  both  comments  that 
the  date  and  time  on  records  will  help 
to  connect  information  on  the  records  to 
specific  lots  of  product,  and  that  the 
name  and  location  of  the  processor  will 
help  link  information  to  a  specific 
processing  facility. 

The  agency  has,  therefore,  modified 
§  123.9(a)(1)  and  (a)(2)  to  state,  in  part, 
that  the  required  records  must  include: 
"(1)  The  name  and  location  of  the 
processor  or  importer;  (2)  The  date  and 
time  of  the  activity  that  the  record 
reflects." 

79.  FDA  proposed  to  require  that 
HACCP-monitoring  records  (including 
records  of  process-monitoring 
instrument  calitwation)  and  sanitation 
control  records  be  signed  by  the 
observer/operator.  A  few  comments 
supported  the  proposed  requirement  on 
the  grounds  that  it  fosters  accuracy  and 
accountability  in  the  recordkeeping 
process.  One  comment  opposed  the 
proposed  requirement,  raising  concern 
about  the  legal  liability  that  it  imposed 
upon  the  workers  that  sign  the  records. 
A  few  comments  suggested  that  the 
observer/operator  be  allowed  to  initial, 
instead  of  sign,  the  records. 

FDA  agrees  with  the  comments  that 
suggested  that  a  signature  on  monitoring 
and  sanitation  control  records  is 
necessary  to  ensure  accountability  in 
the  recordkeeping  process.  FDA  ^so 
hopes  that  it  will  enhance  workers' 
sense  of  responsibility  and  pride  in  their 
participation  in  the  HACCP  system  of 
preventive  controls.  Regarding  worker 
liability,  those  that  deliberately  falsify 
records  are  liable  whether  they  sign  the 
records  or  not.  In  any  event,  the 
falsification  of  records  cannot  be 
condoned  and  should  not  be  tolerated 
by  processors. 

FDA  further  agrees  that  the  purpose 
for  the  observer/  operator's  signature  is 
achieved  if  the  observer/operator  either 
signs  or  initials  the  monitoring  records. 


FDA  proposed  to  require  the  signature 
of  the  observer/operator  on  all  records 
involving  observations  or  measurements 
made  during  processing  or  related 
activities.  This  specification  of  the  kinds 
of  records  in  which  signatures  were 
required  would  have  had  the  efiiact  of 
exempting  consiuner  complaints,  which 
were  considered  to  be  monitoring 
records  in  the  proposal  from  this 
requirement.  However,  the  use  of 
consumer  complaints  as  monitoring 
reonds  has  n(A.  been  carried  forward  to 
these  final  regulations.  Consequentiy, 
limiting  the  records  that  must  be  sighed 
to  involving  observations  or 
measiiraments  is  no  longer  necessary, 
and  FDA  has  deleted  it  for  purposes  of 
clarification  (see  §  123.9(a)). 

FDA  has  also  deleted  the  proposed 
provision  that  the  observer/operator 
need  not  sign  corrective  action  records. 
The  agency  proposed  to  require  that 
only  a  trained  individual  sign  these 
records.  FDA  is  requiring  the  signature 
or  initials  of  the  observer/operator  on 
corrective  action  records  in  order  to  be 
consistent  with  the  corrective  action 
provisions  of  these  regulations.  In 
§  123.7,  for  example,  processora  may 
now  predetermine  their  corrective 
actions  in  ways  that  empower  observer/ 
operators  to  take  corrective  measures, 
especially  in  the  absence  of  a  trained!^ 
individual  The  likelihood  that  a  trained 
individual  might  not  be  present  at  the 
moment  when  a  corrective  action  must 
be  initiated  is  enhanced  by  the  fact  that 
such  an  individual  need  not  be  an 
employee  of  the  processor  (see 
§  123.10).  Conversely,  the  presence  of  a 
trained  individual  diuing  the  initiation 
of  a  corrective  action  need  not  preclude 
the  observer/operator  from  taking 
corrective  steps,  as  appropriate.  Finally, 
the  agency  has  concluded  that  the 
burden  imposed  by  requiring  the 
signatiire  or  initialis  of  the  observer/ 
operator  whenever  that  individual 
participates  in  the  making  of  a 
corrective  action  record  is 
inconsequential. 

80.  Several  comments  questioned 
whether  the  proposed  requirement  that 
monitoring  records  include  the 
"identity  of  the  product,  product  code 
*  *  *,"  meant  that  all  fish  and  fishery 
products  were  required  to  bear  a 
product  code. 

It  was  not  the  intent  of  the  agency  to 
reqiure  prodiict  codes  on  such  products, 
only  to  require  that  they  be  listed  on 
appropriate  records  when  they  are  used. 
Tlie  purpose  of  the  proposed 
requirement  was  to  facilitate  linkage 
between  records  and  product.  To  clarify 
this  point,  FDA  has  modified  what  is 
now  §  123.9(a)(4)  to  read,  "(4)  Where 


appropriate,  the  identity  of  the  product 
and  the  production  code,  if  any." 

81.  Several  comments  suggested  that 
FDA  not  specify  the  components  of 
required  records.  These  comments 
argued  that  many  processors  have 
existing  forms  that  can  appropriately  be 
used  as  HACCP  records. 

It  is  not  FDA's  intent  in  §  123.9(a)  to 
specify  record  format  or  content,  beyond 
certain  minimum,  essential 
components.  Processor's  are  encoiu^ged 
to  use  existing  records,  making 
modifications  only  as  necessary  to  meet 
the  previously  described  requirements. 

2.  Retention  and  Storage 

FDA  proposed  to  require  that 
processors  retain  monitoring  (including 
process  monitoring  instrument 
calibration),  sanitetion  control,  and 
corrective  action  records  for  1  year  after 
the  date  that  they  were  prepared  for 
refrigerated  products  and  for  2  years  for 
frozen  or  preserved  products.  FDA  also 
proposed  that  records  used  to 
substantiate  the  adequacy  of  equipment 
or  processes  be  retained  for  2  years  after 
the  date  that  they  apply  to  products 
being  processed. 

82.  Several  comments  stated  that 
these  proposed  retention  times  were  too 
long.  Most  of  these  comments  suggested 
record  retention  times  of  from  90  days 
to  1  year  for  refrigerated  products  and 
from  6  months  to  1  year  for  frozen 
products.  One  comment  argued  that  1 
year  is  a  sufficient  period  for  record 
retention  unless  the  records  relate  to  a 
CL  deviation,  in  which  case  they  should 
be  held  for  3  years.  Another  comment 
urged  that  the  agency  not  mandate 
record  retention  times  but  require 
processors  to  identify  appropriate 
retention  time  requirements  in  their 
HACCP  plans. 

FDA  rejects  those  comments  that 
requested  a  reduction  in  the  proposed 
mandatory  record  retention  period. 
While  it  may  be  true  that  most 
refrigerated  products  will  be  unusable 
within  90  days,  as  suggested  by  one  of 
the  comments,  retention  times  of  less 
than  1  year  do  not  provide  for  sufficient 
access  for  the  processor's  or  FDA's 
verification  activities.  (See  revised 
§  123.8(a)(1)  and  the  accompanying 
preamble  discussion  of  the  minimum  1- 
year  frequency  of  plan  reassessment.) 
No  new,  substantive  comment  was 
provided  relative  to  record  retention 
times  for  frozen  or  preserved  products 
that  would  warrant  a  reduction  for  those 
products. 

Thus,  FDA  has  made  no  changes  to 
§  123.9(b). 

83.  FDA  proposed  that,  in  the  case  of 
processing  facilities  that  close  between 
seasonal  packs,  records  could  be 


transferred  to  another  accessible 
location  between  seasonal  packs,  as  long 
as  they  were  retmned  during  the  next 
active  season.  Comments  from  several 
processors  and  trade  associations  urged 
the  agency  to  modify  the  requirement  to: 
(a)  Allow  for  permanent  transfer  from 
the  facility  and  (b)  include  both  remote 
processing  sites  and  processing  vessels 
regardless  of  whether  they  close 
seasonally.  Comments  from  operatore  of 
processing  vessels  and  remote 
processing  sites  and  from  a  trade 
association  requested  that  FDA  allow 
HACCP  records  to  be  kept  on  the 
processing  vessel  or  remote  site  for  a 
period  of  time  and  then  be  transferred 
permanentiy  to  the  processor's 
COTporate,  or  closest  business  office.  The 
comments  argued  that  the  records  in 
those  locations  would  be  more  easily 
stored,  safer,  and  more  readily 
accessible  to  regulatora  than  tiiey  would 
be  at  remote  sites  and  on  processing 
vessels.  Additionally,  they  argued  that 
corporate  verification  activities  often 
would  be  performed  at  the  land-based 
faciUties.  Transfer  of  the  records  to 
these  facilities  would  promote 
verification  in  these  circiunstances. 
Comments  opposing  the  requirement 
that  the  records  be  returned  to  a 
seasonally  closed  facility  once  the 
facilities  reopened  expressed  concern 
that  return  of  the  records  to  the 
reopened  locations  could  result  in  lost 
records. 

FDA  has  been  persuaded  to 
accommodate  the  difficulties  associated 
with  record  storage  on  processing 
vessels  and  remote  processing  sites  by 
aUowing  HACCP  records  to  be  moved 
from  such  facilities  to  another 
reasonably  accessible  location  at  the  end 
of  the  seasonal  pack  without  reqiuring 
that  the  records  all  be  returned  for  the 
following  season  {§  123.9(b)(3)). 
Additionally,  the  agency  will,  as 
proposed,  allow  HACCP  records  from 
any  facility  that  is  closed  between 
seasonal  packs  to  be  permanentiy 
transferred  to  another  reasonably 
accessible  location.  However,  FDA 
points  out  that,  in  most  instances,  the 
agency  will  need  to  examine  processing 
records  onsite  in  order  to  conduct  an 
effective  verification  inspection.  For  this 
reason,  records  must  be  so  stored  that 
they  can  be  promptly  returned  to  the 
processing  facility  upon  demand  by 
FDA.  In  order  to  maintain  insjiectional 
efficiency,  the  time  period  between  an 
FDA  request  for  the  records  and  their 
arrival  should  not  ordinarily  exceed  24 
hours. 

84.  Several  comments  urged  FDA  to 
provide  for  the  use  of  computers  to 
maintain  HACCP  records. 


It  was  not  the  intent  of  the  agency  to 
preclude  such  records.  To  make  this  fact 
clear,  FDA  has  added  a  new  paragraph, 
§  123.9(f).  to  the  final  regulation,  which 
reads,  "(f)  Records  maintained  on 
computers.  The  use  of  records 
maintained  on  computers  is  accepteble, 
provided  that  appropriate  controls  are 
implemented  to  ensiue  the  integrity  of 
the  electronic  data  and  signatiires." 

In  the  Federal  Register  of  August  31, 
1994  (59  FR  45160),  FDA  proposed 
separate  regulations  at  21  CFR  11  that, 
if  adopted,  will  become  the  standard  for 
determining  what  constitutes 
appropriate  controls  for  electronic 
records,  electronic  signatures,  and 
handwritten  signatiu^s  executed  to 
electronic  records.  In  the  interim, 
processors  are  encouraged  to  look  to 
industry  standards  for  guidance. 

3.  ConfidentiaUty  of  Records 

85.  In  the  preamble  to  the  proposed 
regulation,  FDA  stated  that,  as  a 
preliminary  matter,  HACCP  plans  and 
monitoring  records  appear  to  fall  within 
the  bounds  of  trade  secret  or 
commercial  confidential  information 
and  would,  therefore,  be  protected  from 
pubhc  disclosure  by  section  301(j)  of  the 
act  (21  U.S.C.  331)  and  by  the  Freedom 
of  Information  Act  (FOIA)  and  the 
Department  of  Health  and  Human 
Services  (DHHS)  and  FDA  regulations 
promulgated  pursuant  to  these  laws. 
FDA  specifically  invited  comment  on 
the  issue  of  public  disclosure  of  HACCP 
records  and  on  whether  FDA  has  any 
discretion  about  the  releasability  of  any 
HACCP  records  that  it  may  eventually 
have  in  its  possession.  A  large  number 
of  comments  responded  to  FDA's 
request  for  comment,  especially  in  the 
context  of  the  provision  in  the 
regulations  (§  123.9(c)  in  this  final  rule), 
that  provides  that  all  required  records 
and  plans  must  be  available  for  review 
and  copying. 

A  large  niunber  of  comments,  from 
processors,  trade  associations, 
professional  associations,  State  and 
Federal  agencies,  and  individuals, 
contended  that  HACCP  records  and 
plans  are  trade  secrets  and  should  under 
no  circiunstances  be  released  to  the 
public.  Comments  from  several 
consiuner  advocacy  groups  countered 
that  in  many  cases  HACQ'  records  and 
plans  will  not  contain  trade  secret 
information  or  will  contain  only  limited 
trade  secret  information,  and  that  the 
nonsecret  parts  (i.e.,  most  of  their 
contents)  should,  therefore,  be  available 
to  the  public. 

Many  of  the  comments  that  supported 
protection  from  public  disclosiue  urged 
that  the  final  regulations  contain 
controls  over  the  agency's  access  to,  and 


65138    F«d«ral  Register  /  Vol.  60,  No.  242  /  Monday,  December  18,  1995  /  Rules  and  Regulations 


Federal  Agister  /  Vol.  60,  No.  242  /  Monday.  December  18,  1995  /  Rules  and  Regulations    65139 


copying  of,  HAOCt*  plans  and  records  as 
thft  only  guarantead  way  to  ensure 
confidentiality.  Theconunents  argued 
that  the  potential  harm  from  exposare  of 
HACCP  plans  andirecords  to 
competitors  or  to  Am  public  is 
considerable  and  carries  the  threat  of 
increased  costs,  misuse,  and  damage  to 
the  integrity  of  a  Qrm  and  its  products. 

Several  comments  contended  that 
HACCP  records  wdll  be  trade  secret 
because  they  will  t>e  process-specific 
and,  therefore,  wiB  contain  such 
inftumation  as  processing  times  and 
temporatures.  They  stated  that  these 
processing  parameters  may  differ  from 
company  to  company  based  on  product 
formulas. 

A  few  comments  argued  that  there  is 
no  precedent  for  pkiUic  access  to 
industry-generated  records.  Some  of 
these  comments  stated  that  processing 
records  are  regarded  as  trade  secret 
under  the  LACF  regulations,  and  they 
noted  that  §  108.3$(d)(3)(ii)  deems 
processing  information  submitted  to 
FDA  to  be  trade  secret  within  the 
meaning  of  301  (j)  pf  the  act  and  within 
the  meaning  of  tha  FDLA.  Other 
comments  asked  that  FDA  protect 
HACCP  plans  and  records  in  the  same 
way  that  the  agency  protects  processing 
and  quality  control  data  that  are 
submitted  to  FDA  under  cooperative 
quality  assurance  agreements  (La., 
mannlacrtiuing  methods  or  processes, 
including  quality  Control  procedures, 
are  deemed  not  to  be  releasable  unless 
the  information  that  they  contain  has 
already  been  released  or  is  otherwise  no 
longer  trade  secret  or  confidential 
commercial  per  §§  20.111(d)(2)  and 
20.114  (21  CFR  20illl(d)(2)  and 
20.114)).  * 

Several  comments  suggested  that  FDA 
specifically  declare  that:  (1)  HACCP 
plans  and  records  are  trade  secrets;  (2) 
section  301(j)  of  the  act  and  the  FOIA 
prohibit  disclosurf  of  trade  secret  or 
confidential  comniercial  information 
and  give  the  agenqy  no  discretion 
whether  to  release  these  types  of 
records;  and  (3)  §  90-81  provides  for 
disclosure  of  tradd  secret  or  confidential 
commercial  infordation  only  if  the 
information  has  been  previously 
disclosed  to  the  public. 

One  comment  proposed  that,  if  FDA 
felt  obliged  to  release  some  HACCP- 
related  infonnatiofi  pursuant  to  FOIA 
requests,  reports  of  regular  inspections 
be  released  instead  of  HACCP  plans  and 
records,  because  such  reports  are  likely 
to  contain  less  sensitive  information. 
Another  comment  suggested  that,  to 
avoid  releasing  proprietary  information, 
the  agency  should  describe  or  explain 
information  that  is  contained  in  HACCP 
plans  and  records  in  general  terms 


rather  than-relaase  the  records 
themselves.  The  comment  asserted  that 
this  step  would  serve  to  inform 
consumers  about  the  relative  safety  of 
the  product  and  the  effectiveness  of  the 
HACCP  system,  while  not  divulging 
specific  process  parameters  that  are 
trade  secret  or  confidential  commercial. 

Conversely,  comments  from  consumer 
advocacy  groups  argued  that,  for  the 
most  part.  HACCP  plans  and  records  are 
not  trade  secret  or  confidential 
commercial.  The  comments  asserted 
that  much  of  the  information  contained 
in  these  plans  and  records  involves  the 
appUcation  of  basic  sanitary  engineering 
and  is  already  in  the  public  domain,  as 
evidenced  by  the  draft  FDA  Guide. 

The  constuner  advocacy  groups 
argued  that,  given  the  limited  resources 
that  FDA  can  devote  to  monitoring 
HACCP  compliance,  pubUc  access  to 
HACCP  records  should  be  as  broad  as 
allowed  under  the  law,  so  that 
consumer  confidence  in,  and 
understanding  of,  the  seafood  supply 
can  be  fostered.  One  comment  asserted 
that  the  public's  right  and  need  to  know 
about  matters  involving  public  health 
should  be  the  basis  frnm  which  the 
agency  formulates  public  access  policy. 
Another  comment  stated  that  consmners 
are  the  intended  beneficiaries  of  the 
HACCP  seafood  proposal  and  therefore 
should  have  the  right  to  determine 
through  record  inspection  whether 
processors  are  properly  implementing 
the  HACCP  requirements.  These 
comments  urged  FDA  to  routinely 
collect  HACa>  plans  and  records  from 
processore  to  facilitate  agency 
verification  activities  and  public  review 
of  the  effectiveness  of  the  HACCP 
system.  One  comment  from  a  consiuner 
advocacy  group  asserted  that  Public 
Citizen  Health  Research  Group  v.  FDA, 
704  F,2d  1280  (D.C.  Or.  1983)  narrowly 
defined  trade  secrets  in  such  a  way  that 
HACCP  plans  and  the  records  at  issue 
in  this  rulemaking  could  not  be 
considered  trade  secret. 

Unquestionably,  adoption  of  a 
mandatory  HACCP  system  wiU  place 
significant  dociunentation  requirements 
on  seafood  processors.  As  a  result,  they 
will  produce  records  that  reflect 
processing  designs  and  equipment  and 
certain  types  of  day-to-day  operations. 
They  will  be  available  to  FDA.  FDA 
strongly  believes  that  it  is  in  the  public 
interest  to  require  that  these  records  be 
maintained,  and  that  the  agency  have 
access  to  them.  Such  records  and  access 
are  necessary  to  effectuate  a  mandatory 
system  of  preventive  controls  for  safety. 
As  stated  in  the  preamble  to  the 
proposed  regulations,  FDA  expects  to 
take  possession  of  records  on  a  case-by- 
case  basis,  and  only  when  there  is  a 


specific  need  to  do  so.  The  agency 
categorically  rejects  the  view  that  FDA 
shovJd  be  a  collection  point  for  HACCP 
records  and  plans  so  that  they  may  be 
made  publicly  available.  Nevertheless, 
the  apprehension  expressed  by  many 
comments  about  the  consequences  of 
public  disclosure  of  these  new  types  of 
records  is  certainly  understandable. 

FDA  agrees  with  the  views  expressed 
by  consumer  advocacy  organizations 
that  the  pubUc  needs  ways  to  be  able  to 
judge  how  and  whether  it  is  benefiting 
from  a  HACCP  system.  Neither  the 
agency  nor  the  industry  can  reasonably 
expect  that  the  public  will  simply  take 
the  government's  word  for  it.  It  remains 
to  be  seen,  however,  whether  public 
access  to  information  about  processore 
that  processore  have  traditionally  held 
as  protected  is  the  only  way,  or  the  best 
way,  to  provide  the  public  with 
information  about  this  system. 

FDA  is  considering  how  meaningful 
data  can  be  extracted  from  the 
inspectional  process  and  prepared  in 
such  a  manner  that  it  could  be  released 
without  jeopardizing  trade  secret  and 
confidentitd  commercial  information 
and  yet  be  useful  to  both  FDA  and  the 
public  in  evaluating  this  program.  FDA 
is  considering  developing  standardized 
reports  that  would  be  completed  by 
investigators  at  the  conclusion  of 
routine  HACCP-based  inspections  and 
become  part  of  agency  files.  As 
presently  conceived,  these  reports 
would  contain  a  summary  of  the  status 
of  the  HACCP  program  in  effect  at  the 
firm,  similar  to  the  suggestion  of  two  of 
theconunents. 

Nonetheless,  the  question  is  whether, 
as  FDA  preliminarily  concluded,  most 
plans  and  records  to  be  generated  imder 
this  program  will  be  subject  to 
protection  under  existing  law  and  FOIA 
regulations.  FDA's  experience  in 
seafood  processing  plants,  its 
experience  with  HACCP,  and  its 
underetanding  from  the  cost-benefit 
modeling  that  has  been  done  in  the 
preparation  of  these  regulations  is  that 
HACCP  plans  will  take  each  processor 
some  time  and  money  to  develop.  Thus, 
the  agency  concludes  that  HACCP  plans 
generally  will  meet  the  definition  of 
trade  secret,  including  the  court's 
definition  in  Public  Citizen  Health 
Research  Group  v.  FDA,  supra.  Plans 
that  incorporate  imique  time- 
temperature  regimens  to  achieve 
product  safety,  or  other  parametere  that 
are  processor-specific  and  that  are  the 
result  of  considerable  research  and 
effort,  will  surely  meet  this  definition. 

Moreover,  there  is  value  in  a  plan  to 
a  company  that  produces  it  for  no  other 
reason  than  that  it  took  work  to  write. 
The  equity  in  such  a  product  is  not 


readily  given  away  to  competitora.  FDA 
knows  from  its  own  experience  that 
plant  configurations  tend  to  be  unique 
to  individual  processore,  or  at  least  have 
imique  features  (Ref.  222).  While 
generic  plans  will  have  great  utility  in 
many  circiunstances,  they  serve 
primarily  as  starting  points  for 
processore  to  develop  their  own  plans. 
FDA  expects  that  its  Guide  will  help 
serve  that  piupose,  but  firms  will  still 
need  to  expend  time  and  money  to  tailor 
HACCP  to  their  individual 
circumstances. 

Additicmally,  the  agency  has  come  to 
the  conclusion,  as  a  matter  of  policy, 
that  records  and  plans  should  be 
protected  to  the  extent  possible  in  order 
to  promote  the  implementation  of 
HACCP  across  the  seafood  industry. 
FDA  has  concluded  that  the  pubUc  will 
benefit  from  the  protection  of  records 
because  it  will  actually  strengthen  the 
HACCP  system.  So  long  as  the 
legitimate  public  need  to  be  able  to 
evaluate  the  system  can  be  met  through 
other  means,  die  confidentiality  of 
HACCP  records  and  plans  generally  will 
foster  the  industry's  acceptance  of 
HACCP.  Even  though  HACCP  may  be 
.mandatory  under  these  regulations,  in 
order  for  it  to  succeed,  processors  must 
be  committed  to  it  because  they  see 
value  in  it  for  themselves.  Fear  of  pubUc 
disclosiire  of  mattere  that  have  long 
been  regarded  as  confidential  business 
mattere  could  significantly  undermine 
that  commitment.  FDA  concludes, 
therefore,  that  it  is  in  the  public  interest 
to  foster  tailored  HACCP  plans  that 
demonstrate  underetanding  and 
thought,  rather  than  promote  the  use  of 
rote  plans  and  minimally  acceptable 
standards  due  to  fear  of  pubUc 
disclosure. 

FDA  understands  that  it  cannot  make 
promises  of  confidentiaUty  that  exceed 
the  permissible  boundaries  established 
under  FOIA,  nor  does  the  agency  wish 
to  do  so  in  this  case.  The  agency  still 
does  not  expect  that  it  will  be  in 
possession  of  a  large  volume  of  plans 
and  records  at  any  given  moment. 
However,  given  the  significant  interest 
in  this  subject  as  conveyed  by  the 
comments,  FDA  has  concluded  that  the 
final  regulations  should  reflect  the  feet 
that  the  HACCP  plans  and  records  that 
do  come  into  FDA's  possession  will 
generally  meet  the  definition  of  either 
trade  secret  or  commercial  confidential 
materials.  A  statement  to  this  effect  in 
the  final  regulations  will  help  to  make 
this  fact  as  widely  imderetood  as 
possible  and  will  clarify  the  agency's 
position  on  this  matter.  This  fact  is 
codified  at  §  123.9(d)(1),  which  reads  as 
follows: 


(d)  Public  disclosure.  (1)  Subject  to  the 
limitations  in  paragraph  (d)(2)  of  this  section, 
all  plans  and  records  required  by  this  part  are 
not  available  for  public  disclosure  unless 
they  have  been  previously  discloeed  to  the 
public  as  defined  in  §  20.81  of  this  chapter, 
or  they  relate  to  a  product  or  ingredient  that 
has  been  abandoned  and  they  no  longer 
represent  a  trade  secret  or  confidential 
conunercial  or  financial  information  as 
defined  in  §  20.61  of  this  chapter. 

The  agency  acknowledges  that  there 
could  be  exceptions  to  this  general  rule. 
The  nature  of  information  in  HACCP 
plans  and  records  varies.  Some  of  it 
could  be  generally  available  processing 
methodology  or  procedures,  based  on 
generic  or  model  HACCP  plans  or 
guidelines  developed  by  the  agency  or 
some  other  public  source,  that  is 
sufficiently  reflective  of  an  industry 
standard  that  it  has  little  if  any 
proprietary  value.  In  such  a  case,  in 
response  to  an  FOIA  request,  there  may 
not  be  a  valid  reason  for  protecting  this 
information.  The  agency  has  concluded 
that  there  should  be  a  provision  that 
makes  clear  that  it  will  make 
information  available  in  appropriate 
circumstances.  Consequently,  the  final 
regulations  in  §  123.9(d)(2),  state: 

(2)  However,  these  records  and  plans  may 
be  subject  to  disclosiu«  to  the  extent  that 
they  involve  materials  that  are  otherwise 
publicly  available,  or  that  disclosure  could 
not  reasonably  be  expected  to  cause  a 
competitive  hardship,  such  as  generic-type 
HACCP  plans  that  reflect  standard  industry 
practices. 

There  is  precedent  for  describing  in 
regulations  the  records  that  have 
protected  status.  The  low-acid  canned 
food  regulations  at  §  108.35(1)  provide 
that,  except  under  certain  limited 
situaticms,  filed  scheduled  processes 
submitted  to  FDA  are  not  available  for 
public  disclosure.  Additionally, 
§  108.3S(d)  provides  that  data  submitted 
to  the  agency  to  support  these  processes 
are  to  be  treated  as  trade  secret.  These 
materials  are  analogous  to  HACCP 
plans,  and  their  treatment  is  consistent 
with  the  agency's  views  relative  to  the 
protected  status  of  HACCP  plans.  The 
comments  that  suggested  that  the  low- 
acid  canned  foods  regulations  grant 
trade  secret  status  to  the  monitoring 
records  that  are  required  to  be  kept  by 
part  113  are  incorrect.  These  records  are 
not  provided  any  spadal  status  in  those 
regulations. 

4.  Agency  Access  to  Records 

86.  Several  comments  suggested  that 
the  final  regulations  should  require 
processore  to  provide  access  by  FDA  to 
HACCP  records  only  after  the 
submission  by  the  agency  of  a  written 
request  for  spiacific  records  it  deems 


necessary  to  review.  The  comments 
noted  that  this  approach  would  be 
similar  to  §  108.35(h)  in  the  LACF 
regulations,  because  processore  are 
famiUar  and  satisfied  with  such 
procedures. 

FDA  remains  convinced  that  access  to 
HACCP  dociunents  is  essential  to  the 
agency's  verification  of  a  firm's  HACCP 
system.  A  key  feature  of  the  HACCP 
verification  process  is  access  by 
government  investigaton  to  the  HACCP 
plan,  to  monitoring  records  kept 
according  to  the  plan,  and  to  records  of 
corrective  actions  that  were  taken  in 
response  to  CL  deviations.  Examination 
of  HACCP  records  enables  an 
investigator  to  see  how  the  processing 
fecility  or  the  importer  operates  over 
time  rather  than  how  it  is  functioning  at 
one  particidar  moment  in  time. 
Additionally,  it  will  enable  the  regulator 
to  review  the  adequacy  of  the 
processor's  or  the  importer's  preventive 
cdntrol  sjrstem  itself. 

FDA  rejects  the  idea  of  being  required 
to  request  in  writing  access  to  HACCP 
plans  and  records.  The  agency  is 
convinced  that  it  has  sufficiently 
limited  its  access  to  those  records  and 
plans  that  are  minimally  necessary  to 
adequately  evaluate  the  adequacy  of  a 
firm's  HACCP  system.  Section  123.9(c) 
has  been  modified  slightly  to  clarify  to 
which  records  FDA  is  required  to  be 
granted  access. 

The  comments  are  correct  that  the 
emergency  permit  regulations  for  low- 
acid  canned  foods  at  §  108.35  require 
that  FDA  issue  a  written  request  for 
access  to  monitoring  records.  However, 
the  written  request  has  proven  to  be 
merely  a  mechanical  exercise.  It  has  not 
in  any  way  served  to  affiect  the  outcome 
of  FDA  access  to  records,  nor  is  it 
associated  with  any  managerial  control 
over  the  activities  of  FDA  investigatore, 
with  respect  to  the  kind  or  niunbere  of 
records  to  which  they  seek  access. 
Moreover,  the  bottled  water  regulations 
at  §  129.80(h),  promulgated  subsequent 
to  the  low-add  canned  food  regulaUons, 
do  not  contain  a  requirement  for  the 
issuance  of  a  written  request  for  records. 
FDA  is  not  aware  of  any  undue  concerns 
expressed  by  the  bottled  water  industry 
relative  to  agency  abuse  of  its  records 
access  authority  as  a  result  of  the  lack 
of  a  written  request  requirement  in 
those  regulations.  FDA  further  notes 
that  its  investigatore  are  required  to 
present  a  written  notice  of  inspection  to 
management  of  the  firm  at  the  start  of 
each  inspection.  The  notice  explains  the 
authority  of  the  investigator  to  conduct 
an  inspection  of  the  facility.  The  agency 
has  concluded  that  there  is  no  need  to 
further  encumber  the  efficient 
enforcement  of  these  regidations  with  a 
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written  request  for  tkose  records  to 
which  it  is  entitled  to  have  access.  It  has 
chosen  to  use  the  m0re  recent 
regulations,  bottled  ivater,  as  the  model 
for  these  regulations)  with  respect  to 
records  access. 

5.  Agency  Copying  df  Records 

87.  A  large  nimibeir  of  c(Hnments 
opposed  the  provision  in  the  proposal 
that  provided  for  FDii\  copying  of 
HAOCP  plans  and  records,  mostly 
because  of  concern  ajbout  public 
disclosure.  Several  domments  stated 
that  the  agency  should  be  permitted  to 
obtain  copies  only  to  support  a 
regulatory  action  and  only  after  FDA  has 
obtained  a  subpoena  Several  other 
comments  suggesteti  that  FDA  be 
permitted  to  copy  oi}ly  those  records 
that  relate  to  a  CL  failure. 

Several  comments  requested  that  FDA 
provide  safeguards  to  control  potentially 
abusive  regulatory  ptactices  by 
establishing  rules  to  be  followed  when' 
copying  records.  Th4  comments  stated 
that  the  rules  should  accomplish  the 
following:  Identify  isvestigators 
authorized  to  copy  records,  limit 
copying  to  records  pertaining  directly  to 
CCP's,  require  prior  written 
authorization  for  copying  from  the 
investigator's  supervjUor,  require  that 
the  authorization  identify  the  specific 
records  to  be  copied  and  the  reason  that 
they  are  needed,  require  that  a 
responsible  company  executive  receive 
each  request  before  any  copying  is 
permitted,  and  permit  the  company  to 
question  the  purpose  for  the  request 
before  records  are  copied. 

Comments  from  several  consumer 
advocacy  groups,  onlthe  other  hand, 
supported  the  agency's  need  to  copy 
records. 

There  are  two  priiiary  reasons  for  the 
agency  to  copy  HACCP  plans  and 
records:  (1)  1*0  facilitate  expert  review  of 
such  issues  as  the  identification  of 
appropriate  hazards  and  CL's  in  HACCP 
plans  and  the  evaluation  of  the 
adequacy  of  correctiye  actions  taken  in 
response  to  CL  failiujes;  and  (2)  to 
docmnent  suspectedl  inadequacies  of  the 
HACCP  plan  or  the  firm's 
implementation  of  the  plan  for  possible 
regulatory  followup. 

Limiting  the  copying  of  records  to 
those  situations  in  v^iich  regulatory 
action  is  contemplated  or  in  which  a 
subpoena  could  be  obtained  would 
serve  neither  the  ne^ds  of  the  industry 
nor  the  agency.  Resolution  of 
differences  in  food  safety  control 
strategies  through  scientific  review  and 
dialog,  where  possible,  is  superior  to 
reliance  solely  upon  ithe  legal  system  for 
such  resolution.  Similarly,  limiting  the 
copying  of  records  tq  instances 
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involving  CL  deviations  would 
inappropriately  restrict  the  agency's 
ability  to  evaluate  potential  problems  in 
the  identification  of  CCP's,  the 
estabhshment  of  CL's,  and  other 
scientific  issues,  which,  in  some  cases, 
may  be  beyond  the.expertise  of  agency 
investigators. 

Industry  comments  have  expressed 
considerable  concern,  as  discussed  in 
the  "Compliance"  section  of  this 
preamble,  that  there  will  be  no 
mechanism  for  dialog  with  the  agency  if 
a  firm  disagrees  with  an  investigator's 
findings  with  regard  to  the  sufficiency 
of  HACCP  plans  and  records.  ITie 
agency  is  strongly  committed  to  dialog 
whenever  possible.  Provision  of  a  means 
by  which  senior  reviewers  at  agency 
headquarters  will  have  access  to  HACCP 
plans  and  records  will  faciUtate  that 
process. 

FDA  has  concluded  that  the 
restrictions  on  copjring  of  records 
suggested  by  the  comments  would 
significantly  interfere  with  that  access. 
It  would  be  highly  inefficient  for  FDA 
to  identify  a  special  class  of 
investigators  that  are  permitted  to  copy 
HACCP  records  and  plans.  FDA 
investigators  are  responsible  for 
conducting  inspections  and 
investigations  to  enforce  a  wide  array  of 
regulations,  and  FDA  field  managers 
n^d  the  flexibility  to  assign  work  in  an 
efficient  and  effective  manner.  Copying, 
like  record  access,  is  limited  to  the 
records  specified  in  §  123.9(c).  It  would 
be  highly  impractical  for  supervisory 
preapproval  to  be  accorded  to  an 
investigator  for  the  copying  of  specific 
records.  Until  an  investigator  has 
evaluated  a  HACCP  plan  and  validated 
the  operations  of  the  plant,  it  is  not 
likely  that  the  investigator  will  know 
with  any  certainty  what  HACCP  records 
are  appropriate  for  review.  Additionally, 
inspections  are  often  done  in  remote 
locations  and  under  highly  flexible 
itineraries  that  preclude  close  contact 
between  the  investigator  and  particular 
supervisor.  Certainly,  FDA  investigators 
will  make  every  effort  to  obtain  HACCP 
plans  and  records  from  responsible 
individuals  of  the  firm  and  will,  if 
necessary,  explain  the  relevance  of  the 
requested  records  to  the  recordkeeping 
requirements  of  these  regulations. 

the  agency  is  unconvinced  of  the 
need  to  modify  §  12f3.9(c)  in  response  to 
the  aforementioned  comments,  except 
that  reference  to  consvmier  complaints 
in  this  section  has  been  eliminated  as 
discussed  in  the  "Consumer 
Complaints"  section  of  this  preamble. 

88.  Several  comments  questioned  the 
phrase  "duly  authorized  officers  and 
employees"  used  in  this  section.  Some 
felt  that  it  referred,  at  least  in  part,  to 


employees  of  the  firm,  and  others  fielt 
that  it  excluded  officials  of  State 
regulatory  agencies  that  may  adopt  these 
regulations  by  reference. 

The  intent  of  the  proposed  regulations 
vras  to  grant  records  access  to  regulatory 
agency  officers  and  employees,  not 
officers  or  employees  of  a  firm.  The 
language  was  intended  to  be  flexible 
enough  to  cover  State  officials  if  their 
agency  adopted  the  regulations  by 
refwence.  FDA  has  changed  the  wording 
of  the  regulations  to  address  these 
concerns. 

The  modified  paragraph  in  §  123.9(c) 
reads: 

(c)  Official  review.  All  records  required  by 
this  part  and  all  plans  and  procedures 
required  by  this  part  shall  be  available  for 
official  review  and  copying  at  reasonable 
times. 

/.  Training 

'  A  large  number  of  comments 
addressed  the  proposed  training 
requirements.  FDA  proposed  to  require 
that  each  processor  and  importer 
employ  at  least  one  individual  who  has 
successfully  completed  a  training  coiuse 
that  has  been  approved  by  FDA  on  the 
application  of  HACCP  to  fish  and 
fishery  products  processing.  FDA  also    • 
proposed  that  the  trained  person  or 
persons  be  responsible  for,  at  a 
minimum,  developing  and  modifying 
the  HACCP  plan,  evaluating  the 
adequacy  of  corrective  actions  taken  in 
response  to  CL  deviations,  and 
reviewing  monitoring  records  before 
shipment. 

In  the  preamble  to  the  proposed 
regulations.  FDA  specifically  requested 
comment  on:  (1)  Whether  the  need  for 
training  could  be  satisfied  by  different 
gradations  of  training  (e.g.,  based  on 
complexity  or  size  of  operation  or  on  the 
degree  of  risk  posed  by  the  products 
being  produced);  (2)  whether  other 
training  formats,  such  as  video  tapes, 
might  be  effective,  at  least  under  some 
drciunstances  (e.g.,  a  small  business 
whose  processing  involved  few 
hazards);  (3)  whether,  assiuning  the 
regulations  are  adopted  by  FDA, 
training  in  HACCP  received  before  they 
are  effective  should  be  "grandfathered" 
as  fulfilling  the  training  requirement; 
and  (4)  whether  some  or  all  of  the 
training  requirements  should  be  deleted 
or  modified  as  a  means  of  reducing  the 
burden  on  the  industry. 

1.  The  Need  for  Mandatory  Training 

89.  Most  of  the  comments  that 
addressed  the  question  of  whether  there 
should  be  a  mandatory  training 
requirement  expressed  support  for  it.  A 
significant  portion  of  these  conmients 
acknowledged  the  need  for  at  least  one 


trained  individual  at  each  processing 
facility.  Those  that  provided  reasons  for 
their  support  contended  that  properly 
trained  personnel  are  essential  to  the 
development  and  effectiveness  of 
HACCP  controls,  and  that  training  is 
necessary  to  ensure  consistency  of 
approach. 

Those  fsw  comments  that  expressed 
reservations  about  the  overall  HACCP 
training  requirement  generally 
acknowledged  the  need  for  a  trained 
individual  in  the  plant  but  opposed  a 
compulsory  training  program.  Two 
comments,  from  State  governments, 
expressed  concerns  about  the  financial 
buiden  of  training  on  small  businesses 
and  questioned  the  need  for  making 
such  a  provision  mandatory. 

The  overwhelming  support  in  the 
comments  for  HACC?  training  is 
indicative  of  the  nearly  universal  view 
that  training  is  essential  to  the  effective 
implementation  of  a  HACCP  system.  As 
stated  in  the  preamble  to  the  proposed 
regulations,  this  view  is  shared  by  the 
NAS  based  on  the  success  of  the 
training  requirement  in  FDA's  HACCP- 
^based  regulations  for  low-add  canned 
foods  atj>art  113  (Ref.  54).  The  primary 
concern  expressed  about  mandatory 
training  is  the  cost 

The  agency  is  convinced  that  its 
efforts  with  the  Alliance  will  facilitate 
the  development  and  implementation  of 
a  low  cost  training  program.  As 
mentioned  above,  the  AUiance  is  a 
cooperative  effort  between  Federal  and 
State  food  regulatory  agencies, 
academia,  and  the  fish  and  fishery 
products  industry  to  provide  support  to 
the  industry  in  meeting  its  needs 
relative  to  HACCP  training,  technical 
assistance,  and  research.  Presentiy,  the 
Alliance  Steering  Committee  is 
comprised  of  representatives  of  FDA, 
the  U.S.  Department  of  Agriculture 
(USDA),  NMFS,  AFDO  and  its  six 
regional  affiliates,  the  Sea  Grant 
Colleges,  the  ISSC,  the  National 
Fisheries  Institute,  and  the  National 
Food  Processors  Association  (NFPA). 

The  goals  of  the  Alliance  are  to 
develop:  a  HACCP  training  course  that 
will  meet  the  requirements  of  these 
regulations,  a  mechanism  for  deUvering 
the  training  to  the  fish  and  fishery 
products  industry,  a  compendium  of 
established  methods  for  controlling 
hazards  in  the  fish  and  fishery  products 
industry,  and  a  mechanism  for 
coordinating  the  research  efforts  of  the 
participating  agencies  to  facilitate  the 
development  of  improved  methods  of 
hazard  identification  and  control. 

The  training  course  materials  are  in 
an  advanced  stage  of  development  and 
are  expected  to  be  publicly  available 
shortly  after  the  publication  of  these 


regulations.  The  AFDO  regional 
affiUates  have  agreed  to  work  within 
their  regions  to  identify  regulatory  and 
industry  training  needs  and  qualified 
trainers  who  are  interested  in 
participating  in  the  AlUance-sponsored 
training.  They  have  also  agreed  to  serve 
as  the  coinse  coordinators  for  the 
Alliance-sponsored  training,  which  will 
be  conducted  on  a  cost-recovery  basis. 

The  Alliance  is  developing  a  3-day 
course,  divided  about  equally  amcmg: 
(1)  The  fundamentals  of  HACCP,  based 
on  the  recommendations  of  the 
NACMCF;  (2)  the  requirements  of  these 
regulations  and  the  recommendations  of 
the  Guide;  and  (3)  a  practical  exercise  in 
HACCP  plan  development. 

FDA  is  sensitive  to  the  concerns 
expressed  about  the  cost  of  training  but 
is  optimistic  that  training  will  not  be 
unnecessarily  burdensome  on  small 
business,  either  in  actual  out-  of-pocket 
expenses  or  in  lost  productivity.  As  was 
previously  mentioned,  FDA  is  working 
with  the  Alliance  to  produce  a  low  cost, 
3-day  HACCP-training  course  for  the 
seafood  industry,  that  is  intended  to 
meet  the  reqtiirements  of  these 
regulations.  Cmrent  plans  are  for  the 
course  to  be  offered  through  a  variety  of 
public  institutions,  including  Sea  Grant 
colleges.  As  indicated  earlier,  in  this 
setting  the  course  is  expected  to  be 
offered  on  a  cost  recovery  basis.  It  is 
likely  that  the  course  vnll  also  be 
offiered  by  private  institutions,  using 
their  own  fee  structure. 

The  other  cost  associated  with  the 
training  requirement  is  the  lost 
productivity  for  the  duration  of  the 
course.  FDA  is  convinced  that,  with  the 
flexibility  in  course  structure,  described 
elsewhere  in  this  section,  training  can 
be  taken  at  times  when  it  would  least 
affect  the  operations  of  the  firm  (e.g., 
during  an  off-season,  at  night). 
Moreover,  FDA  is  convinced  by  the 
comments  that,  as  a  general  nile,  the 
benefits  of  training  will  significanUy 
outweigh  the  burden.  The  agency  has 
concluded  that  with  certain 
modifications  fitim  the  proposal  as 
described  below,  training  should  remain 
a  featiue  of  these  regulations. 

The  agency  has  made  one 
modification  in  response  to  requests 
that  it  modify  the  training  requirement 
to  reduce  financial  burden,  especially 
on  smaller  processors.  FDA 
acknowledges  that  a  short  course  in 
HACCP  has  its  limitations.  For  example, 
a  3-day  course  might  not  have  anything 
important  to  offer  to  an  individual  who 
has  significant  job  experience  working 
with  or  for  an  individual  who  is  well- 
versed  in  HACCP.  In  such  a  situation,  if 
the  processor  loses  the  trained 
individual,  it  should  be  able  to  replace 


him  or  her  with  the  individual  who  has, 
in  effect,  apprenticed  with  the  trained 
individual  without  having  to  send  the 
apprentice  to  a  course  in  HACCP 
training,  assuming,  of  course,  that  the 
apprenticeship  has  imparted  a  level  of 
knowledge  at  least  equivalent  to  that 
that  could  be  provided  by  the  training. 
The  agency  has  modified  the  regulations 
to  provide  for  this  kind  of  situation  by 
permitting  adequate  job  experience  to 
qualify  and  individual  to  perform  the 
functions  of  the  trained  individual. 

Note  that  all  references  in  this 
preamble  to  a  trained  individual  mean 
an  individual  who  meets  the 
requirements  of  §  123.10  through  either 
completion  of  a  course  or  job  e}q>erience 
that  provides  an  equivalent  level  of 
knowledge. 

2.  Who  Should  Provide  Training? 

90.  A  significant  nimiber  of  comments 
identified  organizations  or  individuals 
that  they  considered  to  be  qualified  to 
conduct  or  develop  HACCP-training 
courses.  The  majority  of  the  comments, 
which  included  remarks  from 
processors,  trade  associations,  and  State 
governments,  suggested  that  FDA 
should  either  conduct  such  training  or 
at  least  approve  the  relevant  course 
material.  A  few  of  the  comments  that 
recommended  that  FDA  conduct  the 
courses  also  recommended  that  FDA 
provide  the  courses  at  no  cost  or 
financially  support  the  training.  The 
comments  that  endorsed  FDA  approved 
coiurses  asserted  that  this  approach 
would  result  in  a  standardized, 
comprehensive  training  program  that 
emphasizes  the  minimum  acceptable 
HACCP  requirements. 

Other  comments  reconunended  that 
training  programs  could  be  conducted 
by  NFPA  or  other  trade  associations, 
ISSC,  Sea  Grant  colleges  and  other 
academic  institutions,  consultants,  and 
State  and  local  regulatory  agencies.  The 
comments  acknowledged  the  cost 
savings  that  could  be  realized  with  trade 
association-  provided  training  and 
through  the  HACCP  training  experience 
already  possessed  by  the  NFPA.  One 
comment  suggested  that  allowing  many 
training  programs  would  offer  himdreds 
of  professionals  the  opportimity  to 
contribute  to  the  development  of 
HACCP.  A  few  comments  suggested  that 
FDA  pubhsh  a  Usting  of  approved 
training  courses. 

A  comment  from  the  ISSC  cautioned 
that  organization  does  not  support  the 
shifting  of  public  health  training  in  the 
area  of  molluscan  shellfish  away  from 
itself.  The  comment  further  stated  that 
the  organization  would  work 
cooperatively  with  the  Alliance  in  the 
development  of  a  HACCP-training 
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course,  which  it  siiggested  should  be 
Federally  subsidiz^and  ISSC 
endorsed. 

A  few  comments  Suggested  that  the 
Alliance  be  permitted  to  develop  the 
standard  for  HACCP  training,  and  that 
the  results  be  shared  with  all 
prospective  trainers^  A  few  additional 
comments  urged  that  HACCP  training  be 
based  on  the  recommendations  of 
NACMCF,  because  such  efforts  would 
result  in  a  training  program  that  was 
well  defined. 

FDA  generally  agrees  with  these 
comments.  The  agency  does  not  intend 
to  run  HACCP-trainihg  courses  for  the 
industry.  Rather.  FDA  must,  of 
necessity,  focus  its  HACCP  training  on 
government  investigators.  The  agency 
anticipates  that  indiistry  training  will  be 
conducted  privately  and  through 
academia.  This  division  of  labor  is 
based  on  the  model  that  has  worked 
well  for  the  training  feqiiirement  for 
low-acid  canned  foods. 

FDA  agrees,  moreover,  that  there 
should  be  widespread  opportimity  for 
conducting  HACCP  Ikvining.  It  is  not  the 
agency's  intent  to  specify  or  limit  the 
field  of  qualified  trailers. 

The  training  course  that  is  imder 
development  by  the  Alliance  is  based  on 
the  recommendations  of  the  NACMCF. 
After  reviewing  the  final  draft  of  the 
Alliance  training  materials.  FDA  intends 
to  publish  a  notice  of  availabiUty  of  the 
docimients  in  the  Fe^CTal  Register.  It  is 
the  agency's  intent  to  utilize  the 
Alliance  materials  ast  the  standard 
against  which  other  bourse  materials 
m^  be  judged.  ' 

"The  agency  strong^  encourages 
trainers  to  evaluate  tfceir  courses,  past, 
present,  and  future,  against  the  Alliance 
materials  when  they  become  available 
and  to  modify  or  adapt  curricula,  where 
necessary,  to  ensure  that  they  are 
consistent  with,  and  provide  at  least  an 
equivalent  level  of  instruction  to.' the 
Alliance  course.  Whare  previously 
conducted  training  fails  to  meet  this 
standard,  it  may  su^e  to  provide 
supplemental  materiils  or  instruction  so 
that  the  ciunulative  training  is  at  least 
equivalent  to  the  Alliance  course.  FDA 
also  encourages  the  fish  and  fishery 
products  industry  to  confirm  with  past 
or  prospective  trainees  that  a  particular 
coiuse  is  equivalent  to  and  consistent 
with  the  AlUance  materials.  The  agency 
has  no  plans  to  publish  a  list  of 
"approved"  courses  other  than  the 
Alliance  course  materials. 

FinaUy.  it  should  be  noted  that  FDA 
resoxut»s  will  not  be  sufficient  to  fimd 
the  training  of  all  appropriate  regulators 
(i.e..  State  or  local  regulators).  The 
agency  is  confident,  however,  that 
Alliance  training  will  provide  a  low  cost 
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opportimity  for  high  quality  HACCP 
training  for  State  or  local  regulators  as 
well  as  for  processors. 

Because  FDA  will  not  be  approving  in 
advance  specific  courses  other  than  the 
Alliance  curriculum,  and  in  response  to 
comments,  the  final  regulations  have 
been  modified  at  §  123.10  to  require  that 
training  courses  be  "at  least  equivalent 
to  the  standardized  curriculum 
recognized  as  adequate  by  the  U.S.  Food 
and  Drug  Administration."  FDA  had 
proposed  to  require  that  training  courses 
be  "approved  by  the  Food  and  Drug 
Adm^stration. " 

3.  Should  Training  Be  "Grandfathered?" 

91.  A  large  number  of  comments 
addressed  the  question  of  whether 
training  in  HACCP  received  before  the 
effective  date  of  these  regulations 
should  be  "grandfethered"  as  fulfilling 
the  training  requirement.  All  of  these 
comments  supported  the  grandfathering 
of  such  training.  Many  of  the  these 
conunents  recommended  specific 
training  courses  that  FDA  should 
grandfather.  Approximately  half  of  these 
comments  requested  that  those  trained 
under  NMFS'  HACCP  training  program 
be  grandfathered.  Those  that  provided 
reasons  referenced  the  large  number  that 
had  been  trained  at  the  time  of  the 
writing  of  the  comment  (1.310 
domestically  and  394  overseas)  and 
stressed  that  NMFS'  training  was  more 
comprehensive  than  that  which  would 
be  necessary  imder  FDA's  HACCP 
approach,  especially  because  the  NMFS 
program  covers  nonsafety  hazards  in 
addition  to  safety  hazards. 

Other  comments  supported 
grandfathering  HACCP  courses 
conducted  by  NFPA.  Sea  Grant  colleges. 
State  regulatory  agencies  and  those 
organizations  sanctioned  by  such 
agencies  to  provide  HACCP  training, 
and  Pacific  Fisheries  Services.  One 
comment  suggested  that  graduation 
from  a  Better  Process  Control  School,  as 
required  by  parts  113  and  114  for 
processors  of  acidified  and  low-acid 
canned  foods,  should  be  considered  to 
meet  the  requirements  of  these 
regulatiwis.  Another  comment  urged 
that  any  training  program  based  on  the 
HACCP  principles  recommended  by  the 
NACMCF  should  be  grandfathered. 

One  comment  suggested  that,  in  order 
to  grandfather  coiu^es.  FDA  would  need 
to  develop  a  system  to  determine  the 
effectiveness  of  the  training  that  has 
been  conducted.  The  comment 
recommended  the  use  of  testing  or 
cturiculum  review  as  evaluation  tools. 
The  comment  further  encoiu^ged  the 
development  of  a  formal  approval 
process  for  previously  conducted 

training. 


FDA  has  concluded  that  it  is  not  in  a 
position  to  grandfather  HACCP  training 
received  before  the  issuance  of  these 
regulations.  Blanket  grandfathering 
would  pose  the  risk  of  sanctioning 
training  that  does  not  fully  prepare 
processors  for  operating  under  these 
regulations,  and  case-by-case 
grandfathering  would  be  unduly 
demanding  on  agency  resoiuces. 

On  the  other  hand,  the  agency  will 
not  presmne  that  HACCP  training 
received  prior  to  the  issuance  of  these 
regulations  will  have  to  be  repeated. 
FDA  will  challenge  the  adequacy  of 
prior  training  only  when  a  processor's 
performance  demonstrates  a  lack  of 
understanding  of  HACCP  principles. 

Nonetheless.  FDA  encoiirages 
processors  to  update  any  prior  training 
to  ensure  that  they  have  a  thorough 
understanding  of  the  requirements  of 
these  regulations.  It  may  well  be  that 
many  traditional  HACCP  courses  will 
need  only  minimal  supplementation  to 
accommodate  them  to  the  provisions  of 
these  regulations,  and  that  there  wrill  be 
no  need  for  a  processor  to  repeat  an 
entire  course.  As  mentioned  above, 
partial,  supplemental  courses  may  be 
offeredi  or  reading  materials  developed 
by  the  course  offerer  and  sent  to  the 
processor  may  suffice.  There  are 
nimtierous  possibilities. 

FDA  is  also  not  in  a  position  to  make 
determinations  in  advance  about  the 
acceptabiUty  of  courses  that  will  be 
offered  after  the  issuance  of  these 
regulations.  FDA  agrees  with  the 
comment  that,  in  order  to  do  so,  the 
agency  would  have  to  develop  a  system 
for  course  evaluation.  Review  of  course 
materials,  auditing  of  course 
presentations;  testing,  and  other 
evaluation  tools  that  FDA  might  have  to 
employ  are  labor  intensive  and  are  not 
the  most  efficient  use  of  agency 
resources.  Rather,  the  adequacy  of 
courses  will  have  to  be  evaluated  by 
FDA  on  a  case-by-case  basis,  when 
inspectional  or  other  evidence  causes 
the  agency  to  question  whether  the 
course  meets  the  requirements  of 
§123.10. 

The  ultimate  determination  of  the 
success  of  training  is  whether 
processors  are  operating  effective 
HACCP  systems.  In  the  initial  stages  of 
the  program,  at  least,  FDA's  primary 
focus  will  have  to  be  on  whether 
HACCP  plans  are  adequate,  and  the 
systems  are  being  effectively 
implemented.  FDA's  interest  in  the 
adequacy  of  training  will  increase  when 
plans  and  systems  fail  to  demonstrate  an 
adequate  understanding  of  HACCP  and 
its  application  to  seafood. 

Nonetheless,  FDA  can  state  that  the 
Better  Processing  School  ciuriciUimi  for 


acidified  and  low-acid  canned  foods 
will  not  be  adequate  to  meet  the  training 
reqiiirement  of  these  regulations.  The 
Better  Processing  School  was  developed 
to  instruct  acidified  and  low-acid 
canned  food  processora  in  how  to  safely 
process  such  products  to  control  the 
hazard  of  the  development  of  botulinal 
toxin  in  accordance  with  the 
requirements  of  parts  113  and  114.  The 
course  does  not  provide  instruction  in 
the  principles  of  HACCP  or  address 
other  hazards  (e.g.,  histamine 
development)  to  which  these  products 
might  also  be  exposed. 

4.  Course  Curriculiun 

92.  A  few  comments  suggested  that 
the  training  be  divided  into  a  basic 
HACCP  core  and  interchangeable 
segments  based  on  the  portions  of  the 
industry  of  interest  to  the  students  (e.g.. 
vessels,  cooked,  ready- to-eat  fishery 
products,  molluscan  shellfish,  and 
smoked  fish). 

As  mentioned  previously,  the 
Alliance  course  includes  three 
segments:  A  basic  HACCP  core,  the 
requirements  of  these  regulations,  and 
the  development  of  a  HACCP  plan.  The 
first  two  segments  are  appUcable  to  the 
entire  fish  and  fishery  products 
industry.  The  Alliance  has 
acknowledged  the  need  to  develop 
industry-specific  featiires  for  the  third 
segment.  'The  agency  is  in  agreement 
with  the  Alliance  and  with  the  comment 
in  this  regard  and  would  encoiutige  the 
development  of  such  directed  courses. 

93.  In  response  to  FDA's  invitation  to 
comment  on  the  advisability  of  alternate 
training  formats,  several  comments 
e3q>ressed  support  for  the  use  of  video 
tapes  by  small  processora  of  low-risk 
products.  A  few  additional  comments 
did  not  specifically  address  video  taped 
training  but  stated  that,  while  it  is 
desirable  to  have  imiform  training, 
ultimately  training  should  involve 
"whatever  it  takes."  One  comment 
suggested  that  home  study  courses  and 
education  via  television  might  be 
acceptable  alternatives  to  more  formal, 
for-f^  training  mechanisms.  A  few 
comments  opposed  courses  that  consist 
exclusively  of  video  tapes,  based  on 
concern  for  a  potential  limitation  in  the 
level  of  imderstanding  that  could  result 
firom  this  type  of  noninteractive  training 
method. 

FDA  agrees  with  the  comments  that 
expressed  concern  with  teaching 
methods,  such  as  video  tapes,  that  lack 
instructor/student  interaction.  However, 
in  the  interest  of  providing  flexibility  in 
meeting  the  training  requirement  of 
these  regulations,  the  agency  has 
concluded  that  any  teaching  format  is 
acceptable  so  long  as  it  prpvides  a  level 


of  underetanding  at  least  equivalent  to 
that  provided  by  the  Alliance  training 
program.  FDA  is  aware  that  video  tape 
training  is  widely  used  for  a  variety  of 
purposes.  The  agency  cannot  conclude 
that  video-based  HACCP  training  will 
'not  accomplish  the  purposes  of  the 
training  requirement.  For  remote  site 
processora,  video-based  training  may  be 
the  only  practical  method  available. 

It  is  unlikely.,  however,  that  two  or 
three  2-hour  video  tapes,  as  one 
comment  suggested,  will  provide  an 
equivalent  level  of  training  to  the  3-day 
Alliance  course  imder  development.  On 
the  other  hand,  a  series  of  video 
presentations,  perhaps  in  conjimction 
with  a  1-day  workshop,  may  be 
adequate. 

94.  A  few  comments  addressed  the 
length  of  the  training  course.  One 
suggested  that  3  days  would  be  overly 
burdensome  on  small  businesses 
becaiise  of  the  loss  of  manpower  during 
the  course.  Another  suggested  that  3 
days  was  not  long  enough  to  furnish  the 
needed  information.  One  comment 
suggested  that  the  length  of  training 
should  be  based  on  the  level  of 
experience  of  the  student  and  the  level 
of  complexity  of  the  processing 
operation. 

FDA  has  concluded,  based,  in  part,  on 
its  participation  in  the  Alliance,  that  the 
3-day  Alliance  cmriculum  is  the 
minimum  necessary  to  develop  an 
adequate  understanding  of  HACCP 
principles  and  essentials  of  HACCP  plan 
development.  If  the  curriciilum  were 
reducMl  any  further,  processors  would 
risk  having  to  take  more  time  later  to 
implement  their  HACCP  systems  as  a 
result  of  trial  and  error,  and  as  a  result, 
the  quality  of  their  HACCP  programs 
would  be  jeopardized. 

Nonetheless.  FDA  is  not  specifying  in 
the  regulations  how  long  the  course 
must  take,  only  that  it  be  equivalent  in 
terms  of  curriculum  to  the  standardized 
curriculum  recognized  as  adequate  by 
the  agency.  If  true  equivalency  can  be 
achieved  in  less  time,  FDA  would  have 
no  objection.  Moreover,  depending 
upon  the  circimistances,  FDA  woiUd 
have  no  objection  to  training  that  can  bf 
imparted  in  segments  at  convenient 
times  so  as  to  cause  only  a  minimal 
disruption  to  the  work  schediile. 

Se(^on  123.10,  therefore,  states  that 
the  training  must  be  "at  least  equivalent 
to  the  standardized  curriculum 
recognized  as  adequate  by  the  U.S.  Food 
and  Drug  Administration."  This 
provision  will  also  accommodate  the 
use  of  food  processing  experts,  who 
have  received  training  in  HACCP  that  is 
far  more  extensive  than  that  planned  by 
the  Alliance.  FDA  recognizes  that  it 
would  be  inappn^riate  to  limit  the 


universe  of  experts  to  those  who  have 
taken  a  course  based  on  the  Alliance  3- 
day  curriculum.  The  issue  of  the  use  of 
consultants  and  other  experts  will  be 
further  discussed  later  in  this  section. 

5.  Do  Importera  Need  Training? 

95.  A  few  comments  suggested  that 
FDA  should  provide  separate  or 
specialized  training  aids  for  importera. 
"Two  of  these  comments  noted  that 
importers  have  not,  historically,  been 
involved  with  the  processing  of  seafood 
commodities.  The  comments  requested 
that  FDA  work  with  trade  associations 
that  represent  importers  in  setting  up 
workshops,  developing  specialized 
training  materials  for  importers,  and 
recognizing  training  provided  by  foreign 
institutions. 

FDA  has  reassessed  the  need  for 
training  to  accomplish  the  HACCP 
functions  assigned  to  importera, 
especially  in  light  of  changes  in  the 
imports  provisions  of  these  final 
regulations.  These  changes  are  fully 
discussed  in  the  "Imports"  section  of 
this  preamble.  In  summary,  importera 
are  now  required  to  conduct  verification 
activities  but  are  no  longer  required  to 
have  full  HACCP  plans  of  their  own 
.  iinless  they  also  meet  the  definition  of 
a  "processor."  FDA  has  concluded  that 
HACCP  training,  while  desirable,  is  not 
essential  to  the  preparation  of  importera' 
verification  procedures,  as  specified  at 
§  123.12(a)(2).  For  this  reason,  training 
is  not  required  for  importers,  and  all 
reference  to  required  training  for 
importer  functions  has  been  dropped 
fit)m§  123.10. 

Nonetheless,  the  agency  is  aware  that 
importera  may  be  unfamiliar  with  the 
technical  aspects  of  fish  and  fishery 
product  processing  and  HACCP  control 
procedures.  Knowledge  about  these 
mattera  would  be  helpful  for  purposes 
of  verification.  To  meet  this  need,  FDA 
plans  to  include  in  the  Guide  specific 
materials  relating  to  importera' 
verification  procedures.  In  addition,  as 
has  traditionally  been  the  case,  the 
agency  intends  to  continue  to  interact 
with,  and  provide  information  to,  the 
import  industry  through  trade 
associations  and  other  forums,  within 
the  limits  of  budget  constraints. 
Moreover,  importera  may  want  to 
participate  in  the  training  courses  that 
are  offered  by  the  Alliance. 

Finally,  the  agency  agrees  with  the 
comment  that  suggested  that  training 
overseas  should  be  conducted  by  foreign 
institutions  recognized  for  their 
expertise  in  seafood  processing  and 
HACCP  control.  This  issue  will  be 
further  discussed  in  the  "Imports" 
section  of  this  preamble. 
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6.  Testing  and  Retraining 

96.  Several  conunents  supported  the 
mandatory  use  of  testing  to  assess 
whether  an  individual  has  successfully 
completed  HACCP  training.  Two 
comments  further  recommended  that 
the  agency  could  consider  the  training 
requirement  to  be  met  if  a  person 
successfully  passes  an  examination. 

The  agency  is  not  opposed  to  testing 
at  the  end  of  a  course  but  prefers  not  to 
mandate  that  courses  include  tests. 
Trainers  will  be  free  tp  include  or  not 
include  testing  as  part  of  their  training 
efforts.  The  issue  of  student  evaluation 
is  oae  that  is  still  being  debated  in  the 
Alliance  relative  to  Ajliance-sponsored 
training  courses. 

However,  testing  alone  does  not 
provide  the  kind  of  exposure  to  the 
concepts  of  HACCP  tbat  is  necessary  to 
result  in  company  xmderstanding  and 
commitment.  The  fiiniction  of  training  is 
to  prepare  industry  toi  meet  the 
requirements  of  the  regulations,  not  to 
test  competency.  The  true  test  will  be 
whether  processors  are  able  to 
implement  their  HApGP  systems. 
Processors  will  be  juiced  as  plans  are 
reviewed,  and  plant  operations  are 
evaluated,  during  inspections. 

97.  A  few  comments  recommended 
mandatory  retraining  or  continuing 
education.  The  comments  stated  that  as 
new  information  about  the  science  of 
fish  and  fidiery  products  hazards  and 
the  technology  of  theil'  control  becomes 
available,  there  will  need  to  be  some 
method  for  introducing  this  information 
to  previously  trained  individuals.  One 
comment,  on  the  other  hand,  urged  that 
training  be  limited  to  a  single  event  and 
not  be  subject  to  periodic  r«iewal. 

The  primary  piupofe  of  the  training  is 
to  teach  the  fundamentals  of  HACCP. 
These  are  unlikely  to  change  over  time. 
A  comprehensive  disQussion  of  seafood 
hazards  and  controls  |s  far  too  extensive 
for  inclusion  in  a  3-d^  training  session. 
The  agency  has  concliided  that 
information  about  thej  technology  that  is 
available  to  control  hazards  should  be 
made  available  to  the  industry  through 
the  Guide,  the  Allianoe  Compendium  of 
Established  Processes,  and  other  modes 
of  technical  assistance.  FDA  supports 
the  idea  of  continuing  education  and 
will  encourage  it,  but  the  agency  is  not 
prepared  to  mandate  |t  in  these  final 
regulations. 

98.  A  comment  suggested  that  the 
regulations  mandate  remedial  or 
enhanced  training  for  a  first  time 
violator  whose  infractions  have  resulted 
from  a  misuinderstandiing  of  HACCP 
principles. 

Whenever  an  infraction  occurs,  the 
natiue  of  the  remedy  (hat  is  warranted 
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depends  on  factors  such  as  the  public 
health  significance  of  the  infraction.  The 
agency  has  acfaninistrative  warnings 
and,  when  necessary,  a  range  of 
regulatory  actions  available  to  it.  (See 
the  "Compliance"  section  of  this 
preamble  for  a  more  thorough 
discussion  of  compliance  philosophy 
imder  HACCP  and  available  remedies.) 
Ultimately,  however,  it  will  be  the 
processor  who  will  be  responsible  for 
correcting  the  deficiencies  in  its  HACCP 
system.  Part  of  that  responsibility  will 
be  determining  the  most  appropriate 
method  of  resolving  any  failure  to  fully 
understand  HACCP  principles,  whether 
through  remedial  training,  hiring  a 
consultant,  or  taking  some  other  step.  So 
long  as  an  aj^ropriate  outcome  can  be 
obtained,  FDA  would  prefer  not  to 
mandate  any  particular  method  of 
remediation  in  these  regulations. 
Processors  certainly  may  wish  to 
consider  additional  education  as  an 
option,  however. 

7.  C^dations  of  Training 

99.  Several  comments  addressed 
whether  the  HACCP  traiiiing 
requirement  could  be  satisfied  by 
different  gradations  of  training, 
depending  on  the  complexity  or  size  of 
the  operation  or  on  the  degree  of  risks 
posed  by  the  product  being  produced. 
The  majority  of  these  comments 
supported  the  concept  of  variable  levels 
of  HACCP  training.  Most  did  not 
provide  the  basis  of  their  support.  Those 
that  did  suggested  that  small  or  large 
scale  processing  of  low-risk  products 
would  not  likely  require  any  special 
training,  and  that  small  scale  processing 
of  even  high-risk  products  would  allow 
for  individual  examination  of  every  fish, 
an  option  that  is  not  possible  in  large 
scale  processing.  One  comment  further 
suggested  the  use  of  variances  to 
exclude  certain  industry  members  from 
the  training  requirement,  rather  than 
providing  a  blcmket  exemption  for  a 
segment  of  the  industry. 

A  minority  of  the  comments  on  this 
subject  opposed  any  variations  in  the 
level  of  training.  Several  of  these 
comments  stated  that  the  necessity  for 
HACCP  education  and  braining  does  not 
vary  based  on  the  size  of  a  company, 
and  that  a  standard  training  curriculiun 
should  be  developed  for  all  companies, 
regardless  of  their  size.  Some  of  these 
comments  stated  that  smaller  processing 
operations  may  be  inherently  less  safe, 
and  that,  ciunulatively,  they  represent  a 
large  amount  of  the  seafood  making  its 
way  to  the  consiuner.  One  comment 
stated  that  smaller  processing 
operations  may  actually  have  a  greater 
need  for  employee  training,  compared  to 


some  laign  processing  operations  that 
may  already  have  trained  staff. 

nie  agency  agrees  with  the  comments 
that  suggested  ^t  the  need  for  HACCP 
training  does  not  vary  solely  by  the  size 
of  the  processor.  An  understanding  of 
the  principles  of  HACCP  is  essential  for 
the  successful  implementation  of  a 
HACCP  program,  regardless  of 
establishment  size.  The  agency  agrees 
with  the  assertion  that,  in  many  cases, 
the  training  needs  of  small  businesses 
may,  in  fact,  be  greater  than  those  of 
large  firms,  because  they  frequently  lack 
the  trained  quality  control  and  research 
and  development  staffs  that  are  common 
in  large  firms.  Moreover,  small 
businesses  comprise  a  significant . 
portion  of  certain  high-risk  segments  of 
the  fish  and  fishery  products  industry, 
such  as  processors  of  moUuscan 
shellfish  and  cooked,  ready-to-eat 
products.  Training  will  be  critical  to 
ensure  the  success  of  HACCP  in  these 
segments. 

Although  the  agency  expects  that  the 
complexity  of  HACCP  plans  will  vary 
with  the  niunber  and  type  of  hazards 
associated  with  a  processing  operation, 
an  xmderstanding  of  the  basic  principles 
of  HACCP,  and  how  to  apply  those 
principles  to  the  processor's  operations, 
will  remain  essential.  The  curriculum 
under  development  by  the  Alliance  is 
designed  to  provide  a  very  basic 
grounding  in  these  matters.  As  stated 
earlier,  the  Alliance  has  acknowledged 
a  need  to  tailor  part  of  the  course  so  that 
it  can  be  directed  toward  specific 
industry  segments.  This  approach  may 
be  the  best  way  to  provide  flexibiUty  in 
the  program,  so  that  training  can  match 
the  degree  of  complexity  and  risk  that 
is  encountered  by  the  processor.  FDA 
will  continue  to  encourage  the 
development  of  industry-specific 
training  featiues. 

The  agency  is  not  persuaded  that  the 
ability  of  a  processor  to  individually 
examine  all  fish  because  of  the  small 
scale  of  operations  will  reduce  the 
processor's  need  to  imderstand  the 
hazards  associated  with  seafood  and  the 
specifics  of  a  systematic  approach  for 
controlling  them.  FDA  has  long  taken 
the  position  that  observing  eadh  fish  on 
an  assembly  line  is  an  inappropriate 
way  to  ensure  seafood  safety  (Ref.  208, 
p.  4146).  While  matters  relating  to  the 
quality  of  the  fish  can  be  observed  in 
this  manner,  safety  matters  often  caimoL 

8.  Duties  of  the  Trained  Individual 

100.  Several  comments  suggested  that 
a  firm  be  permitted  to  hire  a  consultant, 
or  an  outside  expert,  who  is  not  an 
employee  of  the  firm,  to  perform  the 
functions  required  of  a  trained, 
individual.  'Two  trade  associations 


argued  that  contracting  for  the 
development  of  a  HACXP  plan  by  a 
professional  consultant  could  be  more 
efficient  and  cost  effoctive,  especially 
for  many  small  companies.  Related 
comments  poLdted  out  that  some  of  the 
proposed  functions  of  the  trained 
individual  either  did  not  require  a 
person  to  be  onsite  continually  (e.g.. 
plan  development)  or  required  expertise 
that  could  not  realistically  be  obtained 
in  a  3-day  course  (e.g..  making  decisions 
about  whether  product  that  has  been 
subject  to  a  de^^tion  is  safe  to  release 
into  commerce). 

While  the  agency  considers  training 
employees  to  be  preferable  to  hiring 
outside  consultants  in  terms  of  fostering 
the  appropriate  corporate  culture  and 
commitment  to  HACCP,  FDA  recognizes 
the  importance  of  ensuring  the 
flexibility  that  firms,  e8{>ecially  small 
businesses,  may  need  to  comply  with 
the  regulations  in  a  cost-effsctive 
manner.  The  agency  also  accepts  that  for 
some  processors,  the  expertise  that  may 
be  needed  from  time  to  time  coidd  best 
be  provided  by  an  expert  consultant 
Consequently,  the  agency  is  modifying 
§  123.10  to  read  as  follows:  "*  *  *  the 
following  functions  shall  be  performed 
by  an  individual  who  has  successfully 
completed  a  course  of  instruction 
•  •  *."  The  reouirement  that 

Ccessors  employ  a  trained  individual 
been  eliminated.  Moreover,  FDA  has 
modified  §  123.10(c)  to  state,  "The 
trained  individual  need  not  be  an 
employee  of  the  processor. ' ' 

101.  A  niunber  of  comments  asked 
whether  the  regulations  would  require  a 
separate  trained  individual  for  eadi 
processing  location  of  each  company  or 
just  one  per  company. 

FDA  intends  that  tne  functions 
eniunerated  in  §  123.10  be  performed  by 
a  trained  individual.  The  number  of 
employees  a  processor  must  train,  or  the 
consultants  that  must  be  hired,  in  order 
to  ensure  that  trained  individuals 
perform  these  functions  is  left  to  the 
judgment  of  the  processor.  For  some 
firms,  one  individual  will  be  sufficient. 
Others  will  need  to  secure  the  services 
of  more  than  one  such  individual,  either 
as  employees  or  as  consultants.  Whether 
these  individuals  are  located  at  each 
facility,  at  a  corporate  headquarters,  at 
a  consulting  firm,  or  at  some 
combination  of  these  arrangements  is  to 
be  determined  by  each  individual 
processor. 

102.  A  few  comments  were  concerned 
about  the  logistics  of  the  routine 
functions  that  the  agency  proposed  must 
be  performed  by  someone  with  HACCP 
training  (i.e.,  record  review  and 
deviation  handling).  Specifically,  they 
argued  that  the  proposed  requirements 


would  actually  require  each  firm  to  have 
more  than  one  trained  individual 
because  of  woric  weeks  that  routinely 
exceed  40  hours,  vacations,  illnesses, 
and  employee  turnover.  The 
consequence,  the  comments  suggested, 
would  drive  up  the  cost  of  training. 

FDA  acknowledges  that,  for  certain 
situatiims.  these  comments  may  be 
correct.  However,  the  agency  has  made 
three  changes  in  the  final  regulations  to 
minimize  this  possibiUty.  First,  as  stated 
above,  a  processor  may  hire  trained 
consultants  on  an  as-needed  basis. 
Second,  as  discussed  in  the 
"Verification"  section  of  the  preamble, 
the  regulations  do  not  include  the 
proposed  requirement  that  a  trained 
individual  review  monitoring  records 
before  the  product  to  which  the  records 
relate  is  shipped.  Hiese  final  regulations 
require  only  a  weekly  review.  As  a 
rendt.  the  need  to  have  a  trained 
individual  onsite  every  day  has  become 
substantially  reduced.  Third,  as 
described  below,  FDA  has  decided  not 
to  require  that  the  trained  individual 
evaluate  CL  deviations  and  corrective 
actions.  This  modification  reduces  still 
further  the  need  to  have  a  trained 
individual  onsite  at  all  times.  In 
addition,  as  described  previously,  the 
agency  is  allowing  processors  to  employ 
individuals  whose  training  has  been 
obtained  through  on-the-job  experience. 
Thus,  for  example,  a  processor  that 
needs  the  services  of  two  trained 
individuals  could  satisfy  the 
requirements  of  these  regulations  by 
emplo)dng  an  individual  who  has  been 
trained  in  an  adequate  coiuse  and  a 
second  individual  who  has  apprenticed 
sufficiently  with  the  first  individual  to 
have  mastered  the  subject. 

As  a  related  matter,  the  provision  in 
the  final  regiilations  that  provides  for 
the  development  of  corrective  action 
plans  (see  the  "Corrective  Actions" 
section  of  this  preamble)  could 
eliminate  the  need  to  bring  an  expert 
onto  the  scene  in  many  instances  in 
which  corrective  action  is  necessary. 
The  processor  may  be  able  to  follow  the 
corrective  action  plan  without  having  to 
rely  on  an  expert  or  trained  individual 
This  procedure  could  permit  further 
savings. 

103.  Some  comments  suggested  that 
there  should  be  different  categories  of 
trained  individuals,  with  different 
responsibilities.  These  comments,  from 
individuals,  processors,  and  trade 
associations,  asserted  that  a  firm  should 
have  one  HACCP  trained  person  capable 
of  conducting  or  overseeing  the  routine 
operation  of  the  HACCP  program,  but 
that  this  individual  should  not 
necessarily  be  responsible  for  designing 


a  firm's  HACCP  plan  or  making  complex 
scientific  evaluations. 

Another  comment  suggested  that  it 
was  unrealistic  to  expect  that  a  training 
program  would  provide  the  level  of 
expertise  necessary  for  a  penan  to  make 
a  determination  on  whether  a  deviation 
may  have  rendered  a  product  injurious 
to  health  or  otherwise  adulterated. 

FDA  genoally  agrees  with  these 
comments.  It  was  never  the  agency's 
intent  to  limit  the  processor's  use  of 
experts  to  employees  whose  training 
included  the  course  prescribed  by  these 
regulations,  especially  in  the  areas  of 
HACCP  plan  development  and  the 
evaluation  of  CL  deviations  and 
corrective  actions  (i.e.,  making 
evaluations  about  whether  product  that 
has  been  subject  to  a  deviation  is  safe  to 
ship).  While  FDA  is  convinced  that  a 
short  course  in  HACCP  principles  is 
important  to  the  success  of  the  overall 
program,  the  agency  also  recognizes  that 
such  a  course  has  its  limitations. 

FDA  has  deleted  the  pro]>osed 
requirement  that  the  HACCP-trained 
individual  be  required  to  evaluate  CL 
deviations  and  corrective  actions  to 
allow  for  the  use  of  experts  in  other 
appropriate  scientific  disciplines  that 
have  not  been  trained  in  accordance 
with  these  regulations.  For  example,  the 
agency  does  not  expect  that  a  processor 
will  be  able  to  determine  the  public 
health  consequences  of  every  possible 
deviation  without  the  assistance  of 
experts.  The  kind  of  expertise  necessary 
would  likely  involve  disciplines  other 
than  HACCP.  Moreover,  the  agency 
agrees  that  it  is  unreasonable  to  expect 
that  successful  completion  of  a  3-day 
HACCP  coiirse  alone  would  qualify  an 
individual  to  make  determinations 
about  the  safety  of  products  involved  in 
a  CL  failure.  HACCT  training  in  such  a 
situation  could  only  reasom^ly  be 
expected  to  help  ensure  that  appropriate 
corrective  action  measures  are  taken  and 
recorded  from  a  HACCP  perspective. 
Consistent  with  this  change,  FDA  has 
modified  §  123.7(c)(2)  to  state  that  a 
determination  of  acceptability  for 
distribution  into  commerce  of  products 
that  may  have  been  affected  by  a 
deviation  must  be  made  by  individuals 
with  the  expertise  to  make  such  a 
determination,  and  that  such 
individuals  need  not  be  those  whameet 
the  requirements  of  §  123.10. 

Nonetheless,  FDA  expects  that,  at  a 
minimum,  an  individual  trained  in 
accordance  with  these  regulations  will 
perform  the  verification  function  of 
reviewing  records  of  corrective  actions 
to  ensure  that  they  are  complete,  and 
that  an  appropriate  corrective  action 
was  taken  (i.e.,  one  that  was 
predetermined  in  the  HACCP  plan,  or 
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one  that  was  determined  by  a  qualified 
expert  to  be  sufficient  to  render  the 
product  safe).  Section  123.10(c)  requires 
that  the  trained  indifidual  perfonn 
certain  record  revieifs  associated  with 
the  verification  principle  of  HACCP, 
Including  reviews  of  corrective  action 
records  (see  §  123.8(a)(3)(ii)). 

FDA  has  modified  §  123.10  from  the 
proposal  to  clarify  and  to  conform  this 
section  to  other  featiires  of  the 
regulations.  A  summary  of  these 
modifications  follows. 

FDA  has  revised  §  123.10(a)  to  clarify 
that  when  a  trained  individual  develops 
an  HACCP  plan  for  ai  processor,  this 
effort  may  involve  aqapting  a  model  or 
generic-type  plan  for  use  by  that 
processor.  FDA  received  a  significant 
number  of  comments  on  the  pros  and 
cons  of  model  or  generic-type  HACCP 
plans.  This  subject  ia  addressed  in 
various  places  in  the|preamble.  most 
notably  in  the  section  entitled  "Other 
Issues."  In  sununary.  the  development 
of  model  plans  can  be  of  great  benefit 
to  the  industry,  especially  small 
businesses,  so  long  a$  the  model  plans 
are  tailored  by  procetsors  to  meet  their 
individiial  situations!  and  are  not  simply 
copied  verbatim.  The  agency  is 
convinced  that,  in  most  cases,  generic  or 
model  plans  will  need  to  be  modified  to 
some  extent  to  fully  accommodate  the 
specifics  of  the  processor's  operations. 

Section  123.10(b)  provides,  in  part, 
that  the  trained  individual  is 
responsible  for  reassessing  and 
modifying  the  HACCf*  plan  in 
accordance  with  corrective  action 
procedures  specified  in  §  123.7(cK5). 
This  requirement  is  not  new.  It  should 
be  noted,  however,  that,  unlike  the 
proposal,  the  final  rule  requires  the 
trained  individual  to  perform  these 
functions  only  when  the  processor  does 
not  have  a  predetermined  corrective 
action  plan  that  addresses  the  specific 
deviation.  As  explained  in  the 
"Corrective  Action"  section  of  this 
preamble,  a  review  ai^d  reassessment  of 
the  plan  should  not  ordinarily  be 
necessary  when  a  corrective  action  was 
anticipated,  as  reflected  by  the  existence 
of  a  predetermined  corrective  action 
plan. 

Section  123.10(b)  also  reqiures  that  a 
trained  individual  perform  the  annual 
reassessment  of  the  phx:essor's  HACCP 
plan  as  required  by  §  123.8(a)(1).  A  new 
feature  of  the  regulations,  this 
requirement  parallels  the  mandate  that 
each  processor  engage  in  verification 
activities  (see  §  123.8(a)).  It  is  a  logical 
outgrowth  of  the  prinbiple,  central  to 
both  the  proposal  anq  this  final  rule, 
that  plan  developmei^t  be  performed  by 
individuals  who  possess  the  knowledge 


and  skills  that  are  obtained  through 
training  in  HACCP. 

Section  123.10(c)  requires  that  a 
trained  individual  perform  certain 
record  reviews  as  enumerated  in 
§  123.8(a)(3).  This  requirement  is  not 
new  except  for  the  review  of  records  of 
end-product  testing,  if  any.  End-product 
testing  was  not  addressed  in  the 
proposal  but,  as  explained  in  the 
"Verification"  section  of  the  preamble, 
has  been  added  as  an  optional 
verification  activity.  The  review  of  end- 
product  testing  records  by  a  trained 
individual  is  a  logical  outgrowth  of  the 
principle  that  was  reflected  in  the 
proposed  in  §  123.8(b)  that  a  trained 
individual  review  all  HACCP  records  for 
completeness  and  consistency  with 
written  HACCP  procedures. 

Finally,  it  should  be  noted  that  the 
requirement  in  the  proposed  regxilations 
that  trained  individuals  perform  certain 
functions  for  importers  has  been 
dropped  entirely.  This  deletion  is 
consistent  with  the  changes  that  FDA  is 
making  in  the  provisions  that  applied  to 
importers  in  this  final  rule.  These 
revisions  are  described  elsewhere  in  this 
preamble.  In  simunary,  importers  are 
given  alternatives  to  having  HACCP 
plans  and  are  not  required  to  take  the 
kinds  of  actions  for  which  a  trained 
individual  has  been  determined  to  be 
essential. 

K.  Sanitation 
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1.  Background 

FDA  proposed  to  require  that 
processors  conduct  sanitation 
inspections  at  specified  frequencies  to 
ensiue  that  each  of  up  to  18  specified 
sanitation  conditions  are  maintained  in 
the  processing  facility  where  they  are 
relevant  to  the  type  of  processing  being 
performed.  The  agency  also  proposed  to 
require  that  processors  maintain 
sanitation  control  records,  and  that  they 
take  and  document  corrective  actions 
when  the  specified  conditions  were  not 
met.  In  addition,  FDA  encouraged,  but 
did  not  propose  to  require,  processors  to 
make  use  of  written  SSOP's  to  ensure 
that  the  necessary  sanitation  measures 
were  implemented. 

FDA  tentatively  concluded  that 
sanitation  controls  are  necessary  in 
these  regulations  because:  (1)  Sanitation 
practices  directly  affect  the 
microbiological  safety  of  seafood 
products  that  are  not  further  cooked  by 
the  consumer,  such  as  cooked,  ready-to- 
eat  products,  smoked  products,  raw 
moUuscan  shellfish,  and  other  fish  that 
are  consumed  raw;  (2)  sanitation 
practices  are  relevant  to  the 
microbiological  safety  of  seafood 
products  even  where  these  products  are 


to  be  cooked  by  the  consumer;  (3) 
sanitation  practices  directly  affect  the 
chemical  and  physical  safety  of  seafood 
products;  (4)  nearly  half  the  consiuner 
complaints  relating  to  seafood  that  FDA 
receives  in  a  typicd  year  are  related  to 
plant  or  food  hygiene;  and  (5) 
inspections  conducted  by  FDA  and 
NMFS  demonstrate  that  a  significant 
portion  of  seafood  processors  operate 
under  poor  sanitation  conditions. 

The  MSSP.  conducted  by  NMFS, 
concluded  that  sanitation  controls  could 
be  included  in  HACCP  plans  without 
overloading  HACCP.  Moreover,  the 
FDA/NMFS  HACCP-based  seafood  pilot 
program  included  sanitation  CCP's. 
Nonetheless,  FDA  tentatively  concluded 
that  monitoring  and  recordkeeping  for 
the  18  specific  sanitation  conditions 
specified  in  the  proposal  should  be 
permitted  to  occiu'  outside  of  a 
processor's  HACCP  plan  so  as  not  to 
overload  it.  Because  these  sanitation 
controls  relate  to  an  entire  facility,  not 
just  to  a  limited  number  of  CCP's,  FDA 
felt  that  they  would  not  all  fit  well 
within  an  tlACCP  plan. 

FDA  took  this  prescriptive  approach 
to  sanitation  to  assist  processors  so  that 
they  would  not  have  to  figure  out  how, 
or  whether,  to  include  sanitation  in 
their  HACCP  plans  and  to  help  them 
resolve  the  sanitation  problems  that  the 
seafood  industry  has  chronically 
experienced.  By  requiring  a  specific, 
daily  sanitation  regime  that  incorporates 
HACCP-type  features  (i.e.,  monitoring 
and  recordkeeping)  to  help  the 
processor  track  sanitation  in  its  plant, 
FDA  hoped  to  foster  a  cultiire  of,  and 
commitment  to,  good  sanitation 
practices  that  has  been  lacking  in  a 
significant  portion  of  the  industry. 

2.  Should  the  Regulations  Deal  With 
Sanitation? 

FDA  requested  comment  on  whether 
sanitation  control  measures  should  be 
addressed  by  processore  in  accordance 
with  the  proposed  approach,  or  whether 
the  regulations  should  require  that 
processors  address  sanitation  in  their 
HACCP  plans. 

More  than  250  comments  addressed 
various  aspects  of  the  pro{>osed 
sanitation  requirements,  more 
comments  than  addressed  any  other 
aspect  of  the  proposed  regulations. 
Approximately  100  of  these  comments 
addressed  FDA's  questions  about  the 
approach  to  sanitation  control  in  these 
regulations.  The  remaining  comments 
focused  on  specific  sanitation 
provisions. 

104.  Approximately  10  percent  of 
those  that  responded  to  the  requests 
supported  the  proposed  approach. 
These  conunents  were  frtun  processors. 


consumer  advocacy  groups.  State. 
Federal,  and  foreign  government 
agencies,  and  a  trade  association. 
Approximately  five  percent  of  the 
comments.  fit>m  processors,  trade 
associations,  and  State  government 
agencies,  objected  to  the  inclusicHi  of 
any  explicit  sanitation  controls  in  these 
regulations.  It  is  not  clear,  however, 
whether  the  latter  comments  were 
objecting  to  sanitation  controls  as  part  of 
HACCP  where  appropriate  for  safety  or 
to  any  sanitation  approach  beyond 
HACCP.  The  remaining  approximately 
85  percent  of  the  comments,  principally 
from  processors,  trade  associations,  and 
State  and  Federal  govenunent  agencies, 
generally  acknowledged  the  need  for 
these  regulations  to  address  sanitation 
in  seafood  processing  plants  but 
objected  to  one  or  more  of  the  specifics 
of  the  proposal. 

Those  that  supported  the  proposed 
approach  argued  that  sanitation  controls 
are  a  critical  component  of  the 
regulations  because:  (1)  Addressing  the 
insanitary  practices  in  the  seafood 
processing  industry  is  essential  to 
improved  consumer  confidence;  (2) 
effective  sanitation  controls  are  a 
prerequisite  to  the  proper  functioning  of 
a  HACCP  system:  and  (3)  sanitation 
controls  are  critical  to  the  management 
of  microbiological  hazards  in  both 
products  that  will  not  be  cooked  by  the 
consumer  and  those  that  will  be  cooked, 
.  the  latter  because  of  the  potential  for 
cross-contamination  in  the  kitchen.  The 
comments  suggested  that  a  prescriptive 
approach  to  sanitation  is  warranted 
because  the  FDA  and  NMFS  inspection 
results  dted  in  the  preamble  to  the 
proposal  dociunented  the  failure  of  a 
significant  percentage  of  the  industry  to 
control  key  sanitation  conditions  and 
practices.  Moreover,  these  comments 
continued,  the  enumeration  of  specific 
ccmtrols  relieves  the  industry  of  the 
burden  of  identifying  the  most 
significant  areas  of  concern. 

Several  comments  stated  that 
sanitation  requirements  for  seafood 
processors  are  necessary  because 
guidelines  do  not  have  the  force  of 
regulation  and  therefore  are  more 
difficult  to  enforce.  One  comment  stated 
that  including  sanitation  requirements 
in  these  regulations  wovdd  simplify 
compliance  for  seafood  processors 
because  the  HACCP  and  sanitation 
requirements  would  be  in  one  place. 
One  comment  stated  that  some 
processors  would  be  more  inclined  to 
implemrait  sanitation  control  measures 
if  ^  processors  were  subject  to  the 
same  mandatory  requirements. 

Many  of  the  comments  that  objected 
to  the  manner  in  which  FDA  proposed 
to  treat  sanitation  acknowledged  that 


effective  sanitation  controls  are  essential 
to  the  proper  functioning  of  a  HACCP 
system.  As  with  comments  that 
supported  the  proposed  approach,  a  few 
of  these  comments  identified  sanitation 
as  a  prerequisite  to  HACCP. 

The  comments  that  objected  to  the 
inclusion  of  any  sanitation  reqiiirements 
in  these  regulations  provided  reasons 
that  the  agency  believes  are  more 
relevant  to  the  question  of  how  these 
regulations  should  address  sanitation 
than  to  whether  they  should  address  the 
issue.  For  this  reason,  the  argimients 
presented  in  these  comments  are 
addressed  later  in  this  section. 

FDA  accepts  the  view  expressed  by 
the  overwhelming  majority  of  comments 
(i.e.,  those  that  advocated  the  proposed 
approach  and  those  that  advocated  other 
sanitation  control  medianisms)  that 
sanitation  is  relevant  to  the  goals  of 
these  regulations  and  should  be 
addressed  in  them.  The  primary  soiuce 
of  pathogenic  microorganisms  for  most 
fish  (i.e..  wild-caught  fish)  is  the 
processing  plant  environment  (Ref.  3.  p. 
267).  The  control  of  sanitation  in  the 
plant  is  the  most  effective  way  to 
minimize  pathogens,  and.  for  products 
that  are  not  given  a  final  heat  treatment 
after  packaging,  it  is  the  only  way  to 
minimize  them  at  that  stage  in  the  chain 
of  distribution  (Refs.  3.  p.  10;  7.  p.  27; 
204;  and  205).  This  situation  is  nearly 
the  reverse  of  that  for  red  meat  and 
poultry,  where  pathogens  are  likely  to 
have  originated  from  the  raw  materials 
before  they  enter  the  plant  (Refs.  36.  p. 
197;  209;  and  210,  p.  1). 

A  significant  body  of  opinion  holds, 
moreover,  that  good  sanitation  is  a 
necessary  foimdation  for  HACCP.  This 
view  was  articulated  in  comments  to 
this  rulemaking  and  in  the  proposed 
rule  to  establish  HACCP  and  other 
requirements  for  the  beef  and  poultry 
industries  issued  by  USDA  (Ref.  211). 
USDA  proposed  both  SOPs  for 
sanitation  as  a  prerequisite  to  a  HACCP 
plan  and  sanitation  as  part  of  HACCP 
where  critical  for  safety  (Ref.  211,  p. 
6789). 

FDA  concludes,  therefore,  that  these 
regulations  cannot  fully  address  all 
matters  relevant  to  safety,  or 
significantly  contribute  to  the 
restoration  of  consiuner  confidence  in 
seafood  without  providing  for  major 
improvements  in  sanitation.  Therefore, 
these  regulations  address  sanitation. 

3.  Why  Isn't  Part  110  (21  CFR  Part  110) 
Adequate  To  Deal  With  Sanitation 
Concerns? 

105.  Some  comments  asserted  that  it 
would  be  adequate  to  rely  on  the 
existing  CGMP's  in  part  110,  which 
provide  guidance  of  general 


appUcability  to  all  foods.  A  variation  on 
that  concern  was  the  view  that  the 
sanitation  standards  in  part  110  need 
not  be  codified  in  these  regulations 
because  they  are  adequately  expressed 
in  that  part.  The  NACMCF  pointed  out 
that  the  CGMP's  have  proven  adequate 
for  a  wide  variety  of  processed  foods 
under  FDA's  jurisdiction.  Some 
comments  stated  that  part  110  should  be 
made  mandatory  for  seafood  and  fuUy 
enforced. 

Good  sanitation  is  already  mandatory 
for  all  foods.  Section  402(a)(4)  of  the  act 
deems  food  to  be  adulterated  if 
processed  imder  insanitary  conditions. 
The  CGMP's  in  part  110  articulate  the 
kinds  of  conditions  and  practices  that 
need  to  be  followed  in  order  to  avoid 
producing  an  adulterated  product  under 
section  402(a)(4)  of  the  act. 

Nevertheless,  while  FDA  has  been 
enforcing  the  sanitation  standards 
contained  in  part  110  for  many  years,  as 
indicated  earlier,  it  has  not  succeeded  in 
developing  a  culture  throughout  the 
seafood  industry  in  which  processors 
assume  an  operative  role  in  controlling 
sanitation  in  their  plants.  The  statistics 
relating  to  the  incidence  of  insanitation 
cited  in  the  preamble  to  the  proposed 
regulations  (Ref.  208  at  4161-4162) 
clearly  demonstrate  that  such  a  cultiue 
is  not  adequately  in  place.  The 
following  observation  about  cultiue  in 
the  preamble  to  USDA's  proposed 
HACCP  rules  for  beef  and  poultry  is 
applicable  here  as  well: 

*  *  *  Identification  of  sanitation 
requirements  has  been  viewed  by  some 
establishment  owners  and  {lersonnel  as  the 
inspector's  responsibility.  Such 
establishments  often  £ail  to  take  the  initiative 
to  find  and  remedy  insanitary  conditions, 
relying  instead  on  the  inspector  to  find 
deficiencies.  (Ref.  211,  p.  6788) 

Moreover,  FDA  points  out  that  while 
the  CGMP's  state  that  sanitation  controls 
should  occiu'  as  frequenUy  as  necessary, 
they  are  silent  with  regard  to  monitoring 
by  the  processor  to  ensure  for  itself  that 
sanitation  controls  are  being  followed. 

For  these  reasons,  FDA  concludes  that 
part  110  alone  has  not  proven  to  be 
adequate  for  the  seafood  industry.  In 
order  to  ensure  that  firms  take  fuU 
responsibility  for  sanitation  in  their 
plants,  which  is  strongly  related  to  the 
production  of  safe  and  wholesome 
seafood,  FDA  has  concluded  that  it  is 
necessary  to  include  sanitation 
requirements  in  these  regidations. 

4.  Why  Isn't  the  Proposed  Approach 
Appropriate? 

106.  Many  comments  that  agreed  that 
sanitation  should  be  addressed  in  the 
regulations,  as  well  as  some  that 
opposed  addressing  it,  objected  that  the 
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proposal  was  too  preBcriptive.  These 
comments  asserted  that:  (1)  The 
proposed  18  sanitation  controls  are 
overly  prescriptive  a|id  inflexible  and 
are  not  appropriate  f^  all  processors;  (2) 
the  codificatian  of  piescriptive 
sanitation  requirements  as  regulations 
limits  the  ability  of  (trocessors  to  keep 
pace  with  advances  ita  science  and 
technology;  (3)  the  proposed  sanitation 
controls  have  the  effact  of  establishing 
eighteen  CCP's,  whiqh  are  not  always 
appropriate;  and  (4)  the  proposed 
sanitation  provisions  duplicate  or 
contradict  existing  S^te  or  NSSP 
requirements.  FDA  Hill  respond  to  these 
criticisms. 

Many  comments  that  argued  that  the 
18  specific  sanitation  controls  that  FDA 
proposed  were  too  piescriptive 
provided  examples  of  how  this 
approach  could  deny  processors  the 
flexibility  necessary  to  develop  and 
implement  sanitation  programs  that  are 
eRiective  for  the  specific  conditions  in 
which  they  are  to  be  used.  Some  of 
these  examples  are  a«  follows: 

(1)  A  few  comments  challenged  the 
proposed  "easily  cleinable"  standard 
for  equipment,  suggesting  that  in  some 
applications  (e.g.,  at  $ea  processing  and 
old  equipment)  this  Standard  may  not  be 
attainable  and  may  not  be  necessary  as 
long  as  the  equipment  is,  in  fact, 
cleaned;  ^' 

(2)  A  large  niunberof  comments 
challenged  the  propcised  4-hour 
equipment  cleaning  |«quency, 
suggesting  that  it  is  lAiwarranted  in 
some  situations  (e.g..  refrigerated 
processing  facilities)  because  it  is 
inconsistent  with  actUal  microbiological 
growth  rates.  It  is  unduly  burdensome 
in  other  situations  (e^.,  surimi 
processing  facilities)^  according  to  the 
comments,  because  it  would  limit  shifts 
to  4  hoius.  would  interrupt  production, 
and  would  require  h^xus  of  equipment 
breakdown  time; 

(3)  A  few  comments  challenged  the 
proposed  "impermeable"  standard  for 
gloves  and  outer  gantients  that  contact 
food  or  food  contact  $urfaces,  suggesting 
that  in  some  instances  it  was 
impractical  (e.g.,  filleting  fish); 

(4)  A  significant  number  of  comments 
challenged  the  proposed  4-hour  hand 
sanitizer  strength  test  frequency, 
suggesting  that  replaitement  of  dips 
rather  than  checking  poncentration  may 
be  appropriate,  as  mdy  be  the  use  of 
automated  hand  washing  and  sanitizing 
systems;  and, 

(5)  A  number  of  cotnments  challenged 
the  proposed  requiretnent  that  hand 
washing  and  sanitizing  stations  be 
located  in  processing  areas,  suggesting 
that  they  need  only  be  easily  accessible. 
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These  comments  have  general -merit 
and  have  persuaded  the  agency  that  a 
less  prescriptive  approach  is 
appropriate  to  ensure  that  the 
regulations  do  not  impose  impractical, 
imduly  biudensome,  or  excessively 
rigid  requirements. 

107.  Another  concern  with  FDA's 
approach  was  that  codifying  specific 
sanitation  control  procediues  would  not 
enable  processors  to  keep  their 
sanitation  programs  updated  with 
advances  in  science  and  technology.  As 
an  example,  the  NACMCF  comment 
cited  recent  industry  experience  with 
other  foods  that  has  shown  that  the 
proposed  requirement  of  midshift 
cleaning  and  sanitizing  in  packaging 
rooms  for  ready-to-eat  foods,  may  with 
many  current  sanitation  practices 
actually  be  counterproductive  to  the 
control  of  Listeria  monocytogenes.  The 
NACMCF  advised  that  codification  of  a 
midshift  cleaning  requirement  would 
have  prevented  these  industries  from 
modifying  their  cleaning  procedures  to 
adjust  to  the  new  information. 

FDA  agrees  that  sanitation 
requirements  should  be  sufficiently 
flexible  to  permit  the  incorporation  of 
new  information  and  better  procedures. 

108.  A  number  of  the  comments, 
including  more  than  half  of  those  that 
opposed  any  new  form  of  sanitation 
controls,  argued  that  the  sanitation 
control  approach  proposed  by  FDA 
would  effectively  establish  eighteen 
mandatory  sanitation  CCP's  that  may 
not  always  be  appropriate. 

These  comments  may  have  been  the 
result  of  a  misunderstanding  of  the 
relationship  between  processor  HACCP 
plans  and  the  proposed  sanitation 
controls.  While  the  proposed  controls 
involved  monitoring  and  recordkeeping, 
they  were  not  proposed  as  part  of  a 
processor's  HACCP  system.  FDA  did  not 
intend  to  designate  them  as  CCP's.  FDA 
believes  that  the  provisions  of  these 
final  rules  make  clear  that  the  necessary 
sanitary  controls  need  not  be  considered 
to  be  CCP's. 

109.  A  large  niunber  of  the  comments 
that  objected  to  the  manner  in  which 
FDA  proposed  to  handle  sanitation 
argued  that  the  proposed  sanitation 
provisions  are  redundant  with  State  and 
local  regulations  and,  with  respect  to 
molluscan  shellfish,  with  the  NSSP. 

FDA  acknowledges  that  the  NSSP  and 
most  State  seafood  control  programs 
include  provisions,  much  like  FDA's 
CGMP's,  that  are  designed  to  control 
processing  plant  sanitation.  These  other 
provisions,  like  the  CGMP's,  serve  as 
baseline  standards  for  sanitation. 
However,  the  rates  of  noncompliance 
with  existing  CGMP  standards,  as 
detailed  in  the  preamble  to  the  proposed 


regulations  (Ref.  208  at  4161-4162), 
demonstrate  a  need  for  a  system  in 
which  processors  are  responsible  for  not 
only  meeting  these  baseline  standards 
but  also  routinely  auditing  their 
facilities  and  operations  to  ensure  that 
they  are  meeting  them.  In  this  way,  the 
sanitation  requirements  of  these 
regulations  build  upon  existing 
sanitation  requirements,  at  the  Federal. 
State,  and  local  levels. 

The  more  generalized  nature  of  these 
final  regulations  with  respect  to 
sanitation  should  mitigate  the  concerns 
of  the  comments  that  complained  about 
the  conflict  between,  and  duplication 
with,  existing  sanitation  stanidards. 

As  discussed  elsewhere  in  this 
preamble,  FDA  encourages  adoption  of 
these  regulations  by  State  and  local 
regulatory  agencies.  FDA  is  convinced 
that,  in  many  cases,  the  regulations  can 
be  quite  easily  overlaid  on  existing 
State,  local,  and  NSSP  requirements. 

5.  What  Is  the  Appropriate  Approach  to 
Sanitation? 

Based  on  its  review  of  the  comments, 
FDA  has  been  convinced  that  a 
modification  of  its  approach  to 
sanitation  is  appropriate.  FDA 
concludes  that  its  approach  in  the 
proposal  was  too  iiiflexible  and  could 
have  made  it  more  difficult  in  certain 
circiunstances  to  incorporate  new 
technologies  and  information. 

The  comments  argued  for  one  or  more 
of  several  approaches  that  they 
identified  as  being  more  appropriate 
than  FDA's  proposed  approach:  (1) 
Requiring  that  each  processor  develop 
and  follow  a  SSOP  that  is  specifically 
tailored  to  a  processing  operation;  (2) 
including  sanitation  controls  in  the 
HACCP  plan  where  they  are  critical  to 
product  safety;  and  (3)  retaining  the 
general  approach  of  the  proposed 
regulations  but  somehow  reducing  the 
number  of  specific  requirements. 
Approximately  85  percent  of  those  that 
opposed  the  way  that  sanitation  was 
treated  in  the  proposal  advocated  one  or 
a  combination  of  the  first  two  of  the 
approaches,  with  the  recommendations 
evenly  split  between  the  two.  The  small 
ntunber  of  comments  that  objected  to 
including  any  specific  sanitation 
requirements  in  the  regulations  may 
also  have  been  arguing  that  sanitation 
should  not  be  part  of  HACCP  but  should 
be  controlled  solely  through  CGMP's. 

a.  Inclusion  of  sanitation  controls  in 
HACCPpIans. 

110.  Tliere  was  strong  support  in  the 
conunents  for  the  inclusion  of  sanitation 
controls  in  HACCP  plans,  particularly 
where  the  controls  are  necessary  to 
protect  the  safety  of  the  product.  The 
comments  stated  that  a  processor's 


hazard  analysis  may  reveal  the  need  to 
control  certain  aspects  of  sanitation  in 
the  HACCP  plan,  especially  to  control 
hazards  involving  microbiological 
contamination.  Chie  comment  noted  that 
sanitation  controb  are  likely  to  be 
components  of  the  HACCP  plans  of 
molluscan  shellfish  processors. 

Given  the  strong  support  that 
sanitation  controls  should  be  included 
in  HACCP  plans  where  they  are  critical 
to  safety,  FTDA'has  no  objection  to 
processors  including  sanitation  controls 
in  their  HACCP  plans.  ConsequenUy, 
these  final  regulations  state  in  §  123.6(f) 
and  §  123.11(d)  that  sanitation  controls 
for  safety  may  be  included  in  HACCP 
plans. 

The  agency  has  concerns,  however,  as 
to  whether  including  sanitation  controls 
in  a  HACCP  plan  will  be  adequate  to 
ensure  that  appropriate  conditions  exist 
in  a  plant  The  conditions  that  would  be 
addressed  in  the  HACCP  plan  will  likely 
be  those  that  are  most  critically  and 
directly  related  to  product  safety.  Other 
situations  that  are  relevant  to  saifety,  but 
in  a  less  direct  way,  would  probably  not 
be  controlled  through  HACCP.  For 
example.  foUowing  the  NACMCF 
recommendations  for  hazard  analysis 
and  HACCP  plan  development  would 
likely  result  in  the  identification  of  a 
number  of  equipment  and  hand  washing 
controls  at  CCP's  in  the  HACCP  plan  for 
the  processing  of  a  cooked,  ready-to-eat 
product  to  minimize  the  risk  of 
microbiological  contamination  but  not 
in  the  identification  of  these  same 
controls  in  the  HACCP  plan  for  a  raw 
finished  product  that  would  normally 
be  cooked  before  consumption.  In  the 
latter  case,  however,  attention  to 
sanitation  would  stiU  be  important  in 
the  processing  plant  to  prevent 
contamination  of  the  product,  given  that 
the  ultimate  consiuner  cook  may  be 
inadequate,  or  that  the  product,  once 
contaminated,  could  be  a  soiuce  of 
cross-contamination  to  other  foods. 

Likewise,  the  potential  for 
contamination  of  either  a  cooked,  ready- 
to-eat  product  or  a  raw  product  as  a 
result  of  rodent  activity  in  a  processing 
plant,  or  as  a  result  of  improper  use  of 
pesticides  on  or  near  the  product,  would 
not  likely  be  identified  in  a  HACCP 
plan.  All  of  these  conditions  are 
relevant  to  the  safety  of  the  product  and 
should  be  addressed  by  processors.  It  is 
not  clear  whether  HACCP  can  fully 
succeed  in  plants  that  are  not  in  control 
of  general  sanitation  practices. 
The  inclusion  of  sanitation  in  HACCP — 
as  desirable  as  it  may  be — ^will  not  fully 
resolve  this  problem. 

b.  SSOP. 

111.  As  indicated  above,  a  significant 
number  of  comments  that  addressed 


alternatives  to  the  prescriptive  approach 
to  sanitation  in  the  proposal  preferred  a 
SSOP,  either  alone  or  in  combination 
with  critical  sanitation  controls  in 
HACCP.  Significantly,  the  NACMCF 
was  among  those  that  made  this 
suggestion.  NMFS'  comment  stated  that, 
in  its  experience,  the  development  of 
SSOP's  by  processors  in  its  volimtary 
program  has  been  associated  with 
marked  improvement  in  sanitation. 
Many  comments  stated  that  much  of  the 
seafood  processing  industry  already  has 
SSOP's.  and  that  those  that  do  not 
should  develop  them. 

FDA  agrees  that  the  development  by 
processors  of  an  SSOP  would  be  a 
beneficial  step.  FDA  therefore  is 
recommending  in  §  123.11(a)  that: 

Each  processor  should  have  and 
implement  a  written  sanitation  standard 
operating  procedure  (herein  refBrred  to  as 
SSOP)  or  similar  document  that  is  specific  to 
each  location  where  fish  and  fishery  products 
are  produced. 

An  SSOP  places  the  primary  Inirden 
for  identifying  relevant  controls  on  the 
food  processor.  To  meet  this  biuden,  it 
will  be  necessary  for  the  processor  to 
think  through  each  operation  and 
identify  where,  and  how  frequently, 
appropriate  sanitation  measures  are 
necessary.  The  process  of  doing  so  will 
foster  the  type  of  culture  that  FDA  is 
trjring  to  promote,  in  which  processors 
assume  an  operative  role  in  controlling 
sanitation  in  their  plants. 

FDA  is  adopting  §  123.11  pursuant  to 
sections  402(a)(4)  and  701(a)  of  the  act 
to  ensure  that  seafood  is  not  produced 
under  insanitary  conditions  whereby  it 
may  be  rendered  injurious  to  health.  It 
grows  directly  out  of  proposed  §  123.10. 
but,  as  stated  above,  it  reflects  the 
agency's  efforts  to  make  the  sanitation 
requirements  more  flexible. 

FDA  has  not  elected  to  make  the 
development  of  an  SSOP  mandatory 
because  it  recognizes  that  some 
processors  may  be  able  to  achieve 
satisfactory  sanitation  conditions  and 
practices  without  having  to  commit 
their  sanitation  control  procedures  to 
writing.  The  agency  remains  convinced 
however,  that  such  satisfactory 
conditions  are  unlikely  to  be  achieved 
without  periodic  monitoring  of  the 
operations.  For  this  reason  the  agency 
has  retained  at  §  123.11(b)  the 
mandatory  sanitation  monitoring 
requirements  proposed  at  §  123.10(c). 
Sanitation  monitoring  will  be  further 
discussed  in  the  next  section  of  this 
preamble. 

Where  a  processor  elects  to  develop 
an  SSOP  it  should  specify  how  it  will 
meet  those  sanitation  conditions  and 
practices  that  are  to  be  monitored  in 


accordance  with  §  123.11(b).  These 
conditions  and  practices  will  also  be 
discussed  in  the  next  section. 

Both  §  123.11(d)  and  §  123.6(1) 
provide  that  sanitation  controls  that  are 
monitored  in  accordance  with 
§  123.11(b)  need  not  be  included  in  the 
HACCP  plan  and  vice  versa.  The 
purpose  of  these  provisions  is  to  allow 
processors  to  incorporate  those 
sanitation  controls  into  their  HACCP 
plans  that  they  believe  are  appropriately 
addressed  through  HACCP,  without 
having  to  dupUcate  those  controls  in  a 
separate  sanitation  program. 

6.  Monitoring  and  Corrective  Actions 

The  regulations  no  longer  contain 
specific  monitoring  frequencies  to 
ensure  that  proper  sanitation  conditions 
are  being  met,  as  was  proposed  at 
§  123.10(c).  In  keeping  with  the  agency's 
decision  to  reduce  the  prescriptive 
natiue  of  the  sanitation  requirements, 
§  123.11(b)  now  requires  that  each 
pnx»8sor  monitor  ihe  conditions  and 
practices  diuing  processing  with 
sufficient  frequency  to  ensure,  at  a 
minimum,  conformance  with  certain 
key  sanitation  conditions  and  practices 
as  specified  in  part  110. 

112.  The  agency  arrived  at  this 
approach  in  response  to  the  comments. 
As  part  of  the  agency's  efforts  to  achieve 
flexibility,  it  examined  the  18  sanitation 
controls  that  it  proposed  at  §  123.10(a) 
in  light  of  the  comments  that  argued 
that  they  were  overly  prescriptive.  FDA 
proposed  the  18  sanitation  controls  to 
ensiu^  that,  where  relevant  to  the 
processing  operation,  important  areas  of 
concern  were  addressed  in  each  plant. 
The  preamble  addressed  at  some  length 
why  each  of  them  was  significant  and 
relevant  to  safety.  Moreover,  although 
considerable  comment  was  received  that 
challenged  the  manner  in  which  a 
particular  processor  should  address 
these  sanitation  conditions  and  the 
situations  in  which  they  should  be 
considered  applicable,  only  two 
comments  challenged  the  significance  of 
these  conditions  or  the  need  for  them  to 
be  controlled  when  they  are  determined 
to  be  germane,  and  neither  comment 
provided  a  basis  for  doubting  the 
significance  of  these  controls. 

FDA  concludes  that,  where  relevant  to 
a  processor's  operation,  the  processor 
should  monitor  salutation  conditions 
and  practices  relating  to  the  general 
subject  areas  reflected  by  the  18  specific 
salutation  controls  because  they  are 
important  for  ensuring  the  safety  of  the 
product.  As  in  the  proposal,  each 
processor  will  be  responsible  for 
determining  which  of  the  subject  areas 
are  relevant  to  its  plant  and  process. 
However,  unlike  the  proposal,  the 
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processor  will  be  £re«  to  tailor  the 
sanitation  controls  to  the  circumstances 
of  its  operation,  as  Icfig  as  it  does  so  in 
a  manner  that  ensuias  the  effectiveness 
of  those  controls.  The  regulations  do  not 
specify  the  manner  in  which  control 
must  be  achieved.  <FliA  will  provide 
guidance  on  how  to  f  nsiue  appropriate 
sanitation  control  in  the  Guide.  FDA  is 
deferring  consideratipn  of  the  comments 
that  it  received  on  the  specific 
sanitation  control  measiues  that  it 
described  in  the  proposal  until  it 
prepares  the  Guide,  i 

In  order  to  ensure  ^t  processors 
monitor  tlie  general  subject  areas 
reflected  by  Uie  18  specific  sanitation 
controls  listed  in  the  proposal,  FDA  has 
concluded  that  it  is  appropriate  to  list 
in  the  regulaticns  thd  sanitation  controls 
that  should  be  consiqered.  This  list  will 
ensure  that  the  most  significant 
sanitation  controls  ale  considered  by  the 
processor  in  formulating  the  measures 
that  it  will  institute  i£^its  plant. 

The  controls  that  PiDA  is  listing  in 
§  123.11(b)  no  Icmgeii contain  sanitation 
standards  that  are  beyond  part  110  or 
repeat  specific  standards  that  are 
contained  in  that  part.  Instead. 
§  123.11(b)  now  states  that  the  processor 
shall  ensure  that  actions  are  taken  to 
ensure  that  those  sanitary  conditions 
that  are  contained  in  .part  110  and  that 
are  relevant  to  the  pl$nt  are  maintained 
in  eight  general  area^ 

(1)  The  safety  of  the  water  that  comes 
into  contact  with  food  or  food  contact 
surfaces  or  is  used  in  the  manufacture 
of  ice  (§  123.11(b)(l))l  This  control 
derives  fit>m  proposed  §  123.10  (a)(1) 
and  (a)(2)  relating  to  water  quality  and 
treatment  and  to  cro^  connections 
between  potable  and  jnonpotable  water 
systems. 

Water  is  used  in  vittually  all  seafood 
processing  facilities  for  washing 
product,  equipment,  and  employees' 
hands,  for  transporti4g  fish  in  flumes, 
and  as  an  ingredient.  'Contaminated 
water  can  serve  as  a  vehicle  for 
contamination  of  the  product,  both 
directly  and  indirect^  (Re&.  63;  64;  65, 
p.  49;  66:  67;  and  68,  jpp.  1  and  2).  Cross 
connections,  which  ijiiclude  situations 
that  allow  for  back  siphonage  into  a 
potable  system  from  ^  nonpotable 
system  under  negativte  pressure 
conditions,  can  result  in  the  chemical  or 
microbiological  contamination  of  the 
potable  water  system,  (Re£s.  64;  65,  pp. 
50  and  51;  68;  71;  ani  72). 

This  matter  was  one  of  the  two,  as 
indicated  above,  about  which  FDA 
received  a  comment  ftiat  challenged  the 
need  for  a  sanitation  control.  A 
comment  siiggested  that  the  safety  of  the 
water  supply  is  withib  the  jurisdiction 
of  local  hralth  authoiities,  and  that  a 
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processor  should  not  have  to  deal  with 
that  issue. 

FDA  acknowledges  that  many  State 
and  local  jurisdictions  exercise  control 
over  both  public  and  private  water 
supplies.  In  the  case  of  private  wells, 
they  often  permit  and  inspect  the 
construction  of  the  well  and  collect 
periodic  water  samples  for 
microbiological  and  chemical  attributes. 
Where  such  is  the  case,  it  may  be 
reasonable  for  the  processor  to  rely 
upon  these  measiues.  However,  in  the 
absence  of  appropriate  controls  by  a 
public  authority,  FDA  has  concluded 
that  the  processor  must  exercise 
whatever  control  is  necessary  to  ensure 
that  the  water  supply  is  safe.  To  do 
otherwise  would  be  to  subject  the 
product  to  an  unacceptable  safety  risk 
from  the  contaminants  that  may  be 
introduced  by  the  water. 

(2)  The  condition  and  cleanliness  of 
food  contact  surfaces,  including 
utensils,  gloves,  and  outer  garments 
(§  123.11(b)(2)).  This  control  derives 
from  proposed  §  123.10  (a)(3)  through 
(a)(5)  relating  to  the  design, 
workmanship,  materials,  and 
maintenance  of  food  contact  surfaces; 
the  cleaning  and  sanitizing  of  these 
stirfaces,  including  the  frequency  of 
cleaning  and  sanitizing;  the 
impermeabiUty  of  gloves  and  outer 
garments  that  contact  food;  and  the 
maintenance  of  gloves  and  outer 
garments. 

Utensils,  equipment,  aprons,  gloves, 
outer  garments,  and  other  food  contact 
surfaces  can  be  vehicles  for  microbid 
contamination  of  both  the  raw  and 
finished  products.  Food  contact  surfaces 
that  contain  breaks,  pits,  cuts,  or 
grooves,  or  that  are  porous  or  corroded,^ 
may  harbor  pathogenic  microorganisms 
that  can  migrate  to  the  product  and 
contaminate  it  These  kinds  of  surfaces 
are  difficult  to  clean  (Refs.  65,  pp.  20, 
and  36-48;  72,  pp.  166-167;  73;  and  83). 
Where  food  contact  surfaces  are 
constructed  of  toxic  materials,  the 
product  may  be  directly  contaminated 
(Ref.  74).  Inadequately  cleaned  food 
contact  surfaces  can  serve  as  a  reservoir 
for  pathogenic  microorganisms, 
especially  if  biofilms  are  allowed  to 
form,  in  which  microorganisms  can  be 
entrapped  and  shielded  from  the  action 
of  cleaning  and  sanitizing  compounds. 

(3)  The  prevention  of  cross- 
contamination  from  insanitary  objects  to 
food,  food  packaging  material,  and  other 
food  contact  surfaces,  including 
utensils,  gloves,  and  outer  garments, 
and  bom  raw  product  to  cooked  product 
(§  123.11(b)(3)).  This  control  derives 
from  proposed  §  123.10  (a)(6),  (a)(7), 
(a)(13),  and  (a)(18),  relating  to  employee 
practices  to  prevent  contamination,  to 


physical  separation  of  raw  and  cooked 
product,  and  to  plant  design  to  prevent 
contamination. 

Employees  and  food  contact  surfaces 
can  serve  as  vectors  in  the  transmission 
of  pathogenic  microorganisms  to  the 
food.  These  microorganisms  can  be 
introduced  to  the  product  frtim  outside 
areas,  rest  rooms,  contaminated  raw 
materials,  waste  or  waste  receptacles, 
floors,  and  other  insanitary  objects.  In 
the  processing  of  cooked  products,  the 
raw  material  may  also  serve  as  a 
reservoir  of  pathogenic  microorganisms. 
Employees  or  equipment  that  touch  the 
raw  material  can  transmit  these 
microorganisms  to  the  cooked  product 
(Re£s.  7,  63,  64.  73,  74,  84,  and  85). 
Finally,  proper  construction  of  the 
processing  plant  is  essential  if  other 
sanitary  measures  are  to  be  successfiil. 
For  example,  incompatible  operations, 
such  as  handling  of  raw  materials  and 
handling  of  cooked  product,  should  be 
isolated  (Refs.  71,  74,  87.  and  88). 

(4)  The  maintenance  of  hand  washing, 
hand  sanitizing,  and  toilet  facilities 

(S  123.11(b)(4)).  This  control  derives 
from  proposed  §  123.10  (a)(8)  and 
(a)(16),  relating  to  the  location  and 
maintenance  of  hand  washing  and 
sanitizing  facilities,  and  toilet  facilities. 

Employee's  hands  can  serve  as  a 
vector  for  the  transmission  of 
pathogenic  microorganisms  to  the  food. 
Hand  washing  and  sanitizing,  when 
performed  using  suitable  preparations 
are  effective  means  of  preventing  such 
transmission.  Toilet  faciUties  eliminate 
from  the  processing  environment 
pathogenic  microorganisms  shed  in 
fecal  material  (Refs.  63,  64,  73,  74.  84, 
and  85). 

(5)  The  protection  of  food,  food 
packaging  material,  and  food  contact 
siufaces  from  adulteration  with 
lubricants,  fuel,  pesticides,  cleaning 
compounds,  sanitizing  agents, 
condensate,  and  other  chemical, 
physical,  and  biological  contaminants 
(§  123.11(b)(5)).  This  control  derives 
bom  proposed  §  123.10(a)(9),  (a)(ll), 
and  (a)(12),  relating  to  the  protection  of 
food  bom  various  microbiological, 
chemical,  and  physical  contaminants. 

The  use  of  toxic  compoimds  (e.g., 
pesticides,  cleaning  and  sanitizing 
agents,  and  lubricants)  is  frequently 
necessary  in  the  processing 
environment.  Food  and  food  packaging 
materials  should  be  protected  or 
removed  from  areas  where  pesticides 
are  used,  and  caustic  cleaning 
compounds  should  be  thoroughly 
removed  from  food  contact  siufaces 
before  processing  begins  (Ref  74). 
Condensate  which  forms  on  an 
insanitary  surface  and  then  falls  on  the 


product  may  carry  with  it  pathogenic 
microorganisms  (Ref.  65,  pp.  24-25). 

This  measure  is  the  second  about 
which  FDA  received  a  comment  that 
challenged  the  value  of  having  a 
sanitation  control.  A  comment 
suggested  that  preventing  the  formation 
of  condensate  on  ceilings  above 
processing  is,  in  some  situations, 
physically  impossible.  The  comment 
did  not  suggest  that  condensate  is 
irrelevant  to  safety. 

FDA  reasserts  that  condensate  is 
relevant  but  acknowledges  that  there  are 
instances  in  which  it  may  be  impractical 
for  it  to  be  fully  eliminated.  In  these 
instances,  after  taking  all  reasonable 
meastues  to  minimize  the  development 
of  condensate,  the  processor  will  need 
to  take  steps  to  protect  the  product  from 
the  dripping  condensate  or  to  ensure 
that  the  stuface  from  which  it  is 
dripping  is  sanitary.  The  development 
of  a  written  SSOP  processor  shotUd 
tailor  its  sanitation  controls  to  its 
particular  situation  in  order  to 
accomplish  this  objective. 

(6)  llie  proper  labeling,  storage,  and 
use  of  toxic  compounds  (§  123.11(b)(6)). 
This  control  derives  fix>m  proposed 

§  123.10(a)(10),  relating  to  the  overall 
handling  of  toxic  compoimds  to  protect 
against  contamination  of  food.  Improper 
use  of  toxic  compounds  is  a  frequent 
cause  of  product  adulteration 
throughout  the  food  indtistry.  Proper 
labeling,  storage,  and  use  of  the 
compoimds  is  necessary  to  minimize 
the  risk  of  occurrence  of  such  incidents 
(Ref.  74). 

(7)  The  control  of  employee  health 
conditions  that  could  result  in  the 
microbiological  contamination  of  food, 
food  packaging  materials,  and  food 
contact  surfaces  (§  123.11(a)(7)).  This 
control  derives  firom  proposed 

§  123.10(a)(15),  relating  to  the  exclusion 
of  persons  who  appear  to  have  an 
illness,  wound,  or  other  affliction  that 
could  be  a  source  of  microbial 
contamination. 

Employees  can  serve  as  a  reservoir  of 
diseases,  such  as  salmonellosis, 
shigellosis,  and  hepatitis,  that  can  be 
transmitted  to  consumers  by  foods. 
Additionally,  open  sores,  boils,  or 
infected  wounds  present  the  potential 
for  contamination  of  the  food  with  such 
pathogenic  microorganisms  as 
Staphylococcus  aureus  (Refs.  22,  74, 
and  84). 

(8)  Exclusion  of  pests  bom  the  food 
plant  (§  123.11(b)(8)).  This  control 
derives  bom  the  proposed  requirements 
at  §  123.10(a)(17).  Pests,  such  as  rodents, 
birds,  and  insects  carry  a  variety  of 
human  disease  agents,  which  they  can 
introduce  to  the  processing  environment 
(Re£s.  63. 64.  73,  and  84). 


113.  FDA  proposed  at  §  123.10(a)(14) 
that,  "Refrigeration  units  that  store  raw 
materials,  in-process,  or  finished  fish  or 
fishery  products  that  are  cooked,  ready- 
to-eat,  smoked,  or  made  in  whole  or  in 
part  bom  scombroid  toxin  forming 
species  shall  be  operated  at  a 
temperature  of  40  "F  (4.4  "C)  or  below." 
The  purpose  of  the  proposed 
requirement  was  to  ensure  that 
processors  control  the  microbiological 
hazards  associated  with  refrigerated 
storage  for  these  particularly  susceptible 
products.  A  significant  number  of 
comments  argued  the  control  of 
temperature  in  refrigerated  storage  is  a 
processing  hazard  rather  than  a 
sanitation  issue,  and  should  be  covered 
by  a  firm's  HACCP  plan. 

FDA  agrees  with  these  comments  and 
has  not  included  a  provision  on 
refrigeration  in  the  sanitation  section  of 
these  regulations.  A  large  number  of 
comments  were  received  relative  to  the 
appropriateness  of  a  40  *F  (4.4  °C)  limit. 
These  comments  are  no  longer  relevant 
to  these  regulations  but  will  be 
addressed  in  the  redrafting  of  the  Guide. 

FDA  has  also  incorporated  the 
corrective  action  requirement  relative  to 
sanitation  conditions  proposed  at 
§  123.10(d)  in  §  123.11(b).  Section 
123.11(b)  the  processor  shall,  correct  in 
a  timely  manner  those  sanitation 
conditions  and  practices  that  are  not 
met.  The  phrase  "in  a  timely  manner" 
did  not  appear  in  the  language  of 
proposed  §  123.10(d).  However,  it  was 
implicit  that  corrections  should  be  made 
as  quickly  as  possible  so  as  not  to 
subject  subsequently  processed  product 
to  conditions  that  coidd  both  jeopardize 
their  safety  and  render  them 
adulterated.  FDA  has  added  the  phrase 

for  clarity. 

Note  that  the  other  corrective  action 
requirements  in  these  regulations,  i.e., 
those  in  §  123.7.  do  not  apply  to 
sanitation  controls  that  are  exclusively 
addressed  in  §  123.11.  The  controls  in 
§  123.7  apply  to  a  processor's  HACCP 
system  only. 

7.  Records 

114.  FDA  received  approximately  20 
comments  that  addressed  the  issue  of 
sanitation  records.  Many  others 
discussed  recordkeeping  in  general  but 
did  not  specifically  mention  records  of 
sanitation  controls.  These  latter 
comments  have  already  been  addressed 
in  the  "Records"  section  of  this 
preamble. 

Of  those  that  commented  specifically 
on  sanitation  records,  approximately 
three-fifths,  from  processors  and  trade 
associations,  objected  to  the  proposed 
requirement  that  processors  maintain 
records  that  demonstrate  compliance 


with  the  appropriate  sanitation 
standards.  In  facX,  a  number  of 
comments  listed  this  issue  as  a 
significant  reason  for  their  objection  to 
the  overall  proposed  approach  to 
sanitation  control.  The  comments 
suggested  that  sanitation  recordkeeping 
is  costly  and  has  not  been  demonstraterd 
to  be  effective.  None  of  these  comments 
provided  any  data  in  si^>port  of  their 
statements.  Some  argued  that,  while 
they  accepted  the  notion  of  records  for 
CCP  monitoring,  they  opposed  records 
of  sanitation  monitoring. 

The  remaining  comments  that 
addressed  the  issue  of  sanitation 
records,  bom  consumer  advocacy 
groups,  an  individual,  a  Federal 
government  agency,  a  trade  association, 
and  a  seafood  broker,  supported  the 
need  for  such  records.  These  comments 
argued  that  sanitation  records  are 
essential  to  ensure  that  processors 
adhere  to  established  sanitary  standards, 
and  that  they  need  not  be  extensive. 

FDA  does  not  find  the  arguments 
against  the  requirement  for  sanitation 
control  records  to  be  compelling.  The 
agency  concludes  that  the  burden  will 
be  minimal.  Checklist  type  or  simple 
notation  records  will  suffice  in  most 
instances.  Creating  them  should  be 
incidental  to  monitoring.  Monitoring  to 
ensure  that  sanitation  is  under  control  is 
the  responsibility  of  all  processors. 

Momtoring  and  recording  of 
sanitation  conditions  is  as  much  a  key 
to  the  success  in  improving  those 
conditions,  and,  hence,  to  increasing 
consumer  confidence  in  the  seafood 
processing  industry,  as  is  the 
development  by  a  processor  of  an  SSOP. 
As  in  the  case  of  HACCP  records, 
sanitation  records  require  that 
processors  engage  in  systematic 
monitoring  of  their  own  sanitation 
practices  and  conditions.  It  enables 
them  to  see  trends.  Moreover, 
participation  in  recordkeeping  helps 
empower  the  work  force  and  foster 
responsibility.  It  also  allows  the 
regulator  to  assess  a  processor's 
compUance  over  a  period  of  time,  not 
just  at  the  time  of  an  inspection. 

FDA  believes  that  the  records  bearing 
on  the  monitoring  of  relevant  sanitation 
conditicms  and  practices  and  FDA's 
access  to  such  records  are  all  essential 
if  §123.11  is  to  be  an  effective 
regulatory  strategy.  Therefore,  FDA  has 
concluded  that  the  recordkeeping 
requirement  proposed  at  §  123.10(b)  will 
be  retained.  To  reflect  other 
modifications  in  this  section,  §  123.11(c) 
has  been  modified  to  read,  "Each 
processor  shall  maintain  sanitaticm 
control  records  that,  at  a  minimum, 
document  the  monitoring  and 
corrections  prescribed  by  paragraph  (b) 
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of  this  section.  These  records  are  subject 
to  the  requirements  of  §  123.9." 

Additionally,  FDA  has  moved  the 
requiiement  that  sanitation  corrections 
be  documented  from  Proposed  §  123.10 
(d)  to  §  123.11  (b).      ] 

Finally,  FDA  notes  that  §  123.11  does 
not  contain  any  mention  of  importers. 
The  lack  of  a  mention  of  importers  in 
this  section  reflects  the  position  that  the 
agency  is  taking  in  th^  regulations 
that,  to  the  extent  thai  importers  are  also 
processors,  &ey  wouln  be  subject  to  the 
sanitation  requirements  in  this  section. 
To  the  extent  that  they  serve  as 
importers  only,  the  sanitation 
provisions  are  not  relf  vant  to  their 
operations. 

L  Imports 

1.  Background 

The  majority  of  seajood  consxuned  in 
the  United  States  is  imported.  FDA's 
surveillance  system  for  imports  largely 
consists  of  reviewing  the  customs 
entries  iat  fish  and  fishery  products 
being  offered  for  entry  into  the  United 
States,  angaging  in  wharf  examinations 
and  sample  coUectioniB  for  laboratory 
analysis,  and  placing  products  with  a 
history  of  problems  o*  automatic 
detention.  As  with  domestic 
inspections,  this  method  is  basically  a 
"snapshot"  approach  that  places  a 
significant  biuden  on  jthe  government  to 
uncover  problems.  It  kas  Coiled  to  result 
in  full  compliance  or  ^nsumer 
confidence  in  the  safe^  of  imported 
seafood.  Consequently,  the  agency 
tentatively  concluded)  that  HACCP 
controls  should  apply  to  imported  fish 
and  fishery  products  as  well  as  to 
domestic  products.  Ayiong  other  things, 
FDA  proposed  that  the  definition  of 
"processor"  explicitly  include  those 
who  process  seafood  ifx  foreign 
countries. 

In  addition,  FDA  tentatively 
concluded  that  the  importer  should 
share  some  responsibflity  with  the 
foreign  processor  for  ^ety.  More  often 
than  not,  it  is  an  U.S.  importer,  rather 
than  the  foreign  processor,  who  actually 
offers  imported  fish  aad  fishery 
products  for  entry  int9  the  United 
States.  The  preamble  tioted  that,  while 
many  importers  are  conscientious  about 
the  safety  of  the  products  that  they 
import,  othera  have  little  imderstanding 
of  the  potential  hazards  associated  with 
their  products.  Thus,  the  agency 
tentatively  concluded;  that  the  existing 
system  of  import  controls  had  not 
promoted  a  sense  of  responsibility  in 
the  import  industry. 

Therefore,  in  addition  to  proposing  to 
require  that  foreign  prjocessors  that 
export  to  the  United  States  comply  with 


part  123,  FDA  proposed  that  importera 
of  fish  and  fishery  products  take  steps 
to  ensiire  that  their  shipments  are 
obtained  from  such  processore. 
Specifically,  FDA  proposed  that 
importen:  (1)  Have  and  implement  a 
HACCP  plan  that  describes  how  the 
product  will  be  processed  while  under 
their  control;  (2)  maintain  a  copy  of  the 
foreign  processor's  HACCP  plan;  and  (3) 
take  affirmative  steps  to  ensure  that  the 
imported  fish  or  fishery  product  was 
produced  in  conformance  with  the 
foreign  processor's  HACCP  plan  and 
with  the  proposed  sanitation 
requirements.  The  agency  also  proposed 
that  importers  need  not  take  affirmative 
steps  if  the  fish  or  fishery  product  was 
imported  from  a  country  with  which 
FDA  has  a  MOU  documenting  the 
equivalency  of  the  foreign  inspection 
system  with  the  U.S.  system. 

2.  Should  Imports  Be  Subject  to  These 
Regulations? 

115.  Approximately  70  comments 
addressed  various  aspects  of  the 
proposed  requirements  for  imports. 
Approximately  half  of  the  comments 
that  addressed  the  import  provisions 
argued  that  it  is  necessary  to  subject 
imported  products  to  the  same 
regulatory  requirements  as  domestically 
processed  products.  These  comments 
were  submitted  by  processore.  trade 
associations,  State  and  foreign 
government  agencies,  professional 
associations,  and  individuals.  Many  of 
these  comments  argued  that  exempting 
foreign  processors  fitim  the 
requirements  of  these  regulations  would 
put  the  domestic  industry  at  an  unfair 
economic  disadvantage.  Other 
comments  stated  that  the  import 
requirements  would  increase  consumer 
confidence  in  seafood  because  they 
would  ensure  that  imported  fishery 
products  have  been  produced  under  the 
same  HACCP  requirements  and  held  to 
the  same  sanitation  standards  as 
domestically  produced  product.  A  few 
comments  suggested  that  imported 
products  are  more  likely  to  present 
safety  hazards  than  domestically- 
produced  products  because  of  a  lack  of 
understanding  of  CGMP's  on  the  part  of 
foreign  processors.  One  comment 
asserted  that  a  number  of  countries, 
including  Canada,  the  EU,  Iceland,  and 
Thailand  are  in  varying  stages  of 
establishing  HACCP  programs  for  their 
own  domestic  seafood  processors. 

Most  of  the  remaining  conunents 
(approximately  one-half)  did  not 
comment  on  whether  HACCP  controls 
should  be  required  for  imported  fish 
and  fishery  products  but  discussed 
aspects  of  the  agency's  proposed 


approach.  These  conunents  will  be 
addressed  later  in  this  section. 

FDA  did  not  receive  any  comments 
that  persuaded  it  that  imports  should  be 
exempt  from  the  requirements  of  these 
regulations.  On  the  contrary,  the 
comments  reflect  a  nearly  universal 
recognition  that  the  safety  of  seafood 
caimot  be  adequately  ensured  if  the 
majority  of  products  (that  is,  imports) 
are  not  subject  to  the  same  controls  as 
domestic  products. 

Therefore,  the  agency  has  not 
modified  the  regulations'  basic 
approach  for  imports. 

116.  Only  two  comments  objected  to 
the  concept  that  imported  fish  or  fishery 
products  should  meet  the  same 
requirements  as  those  for  domestic 
products.  One  of  these  conunents 
argued  that  FDA  should  be  tolerant  of  a 
foreign  processor  that  may  not  have  the 
knowledge  or  time  to  develop  a  HACCP 
plan  before  its  product  is  ready  for 
export  and  urged  the  agency  to  develop 
a  temporary  waiver  system  to 
acconunodate  such  firms. 

FDA  is  convinced  that  a  2-year 
implementation  period,  as  discussed  in 
the  "Effective  Date  and  Compliance" 
section  of  this  preamble,  will  provide 
sufficient  time  for  processore,  both 
within  and  outside  the  United  States,  to 
develop  and  implement  HACCP  plans 
and  otherwise  come  into  compliance 
with  the  provisions  of  these  regulations. 
The  comment  provided  no  basis  for 
treating  foreign  processors  any 
differently  than  domestic  processore  in 
this  regard. 

117.  Another  comment  suggested  that 
raw  material  fish  and  fishery  products 
imported  for  further  processing  in  the 
United  States  should  be  exempt  from 
the  requirements  of  the  regidations  but 
provided  no  reason  to  support  that 
position. 

The  exemption  requested  by  the 
comment  would  make  it  difficult,  if  not 
impossible,  to  control  environmental 
hazards  that  may  be  associated  with 
these  products.  This  preamble  and  the 
preamble  to  the  proposed  regulations 
fully  discuss  the  conclusions  of  the 
NAS,  which  identified  raw  material 
hazards,  such  as  microbiological 
contamination  in  moUuscan  shellfish 
and  natural  toxins  in  both  shellfish  and 
finfish,  as  among  the  most  pressing 
problems  that  must  be  addressed  to 
ensure  seafood  safety.  For  the  most  part, 
these  hazards  are  best  addressed  at  die 
time  of  harvest  and  by  primary 
processore.  through  HACCP,  at  the  time 
of  receipt.  In  many  cases,  there  is  little 
opportimity  for  control  beyond  the  latter 
point.  Raw  material  fish  and  fishery 
products  for  further  processing 
comprise  a  substantial  portion  of  fish 


and  fishery  products  imported  into  the 
United  States  (Ref.  212,  p.  49).  Thus,  to 
exempt  foreign  processing  of  such 
products  from  the  requirements  of  these 
regulations  would  be  to  greaUy  diminish 
the  scope  and,  therefore,  the  overall 
effectiveness  of  these  regulations. 

118.  One  comment  that  supported  the 
need  for  equitable  treatment  of  imported 
and  domestically  produced  products 
urged  the  agency  to  provide  the  same 
opportunities  for  processore  abroad  to 
CuniUariza  themselves  with  the 
requirements  of  these  regulations  as  it 
does  the  domestic  industry.  The 
comment  argued  that  just  printing  the 
regulations  in  the  Federal  Regiiter 
would  not  fulfill  that  responsibility.  The 
comment  further  suggested  that  FDA 
send  copies  of  gmdance  materials  to  all 
known  foreign  seafood  processore. 
preferably  in  their  native  language. 

FDA  adoiowledges  the  difficulty  in 
reaching  foreign  processors  with 
informatioii  about  the  requirements  of 
these  regulations.  However,  mass 
mailings  to.  and  multiple  translatioi\s 
of.  these  regulations  and  the  Guide  for 
all  foreign  seafood  processore  that 
export  to  the  United  States  would  not  be 
practicable  for  FDA. 

The  agency  intends  to  reach  foreign 
processore  primarily  by  briefing  foreign 
embassy  stafiis  and  by  communicating 
with  U.S.  importera  during  public  and 
trade  association  meetings.  Based  on 
experience  in  disseminating  information 
about  U.S.  requirements  to  the  import 
community,  the  agency  expects  that 
these  two  groups  Mrill  provide  the 
necessary  information  and  guidance 
materials  (in  the  appropriate  languages) 
to  the  foreign  processore  that  they 
represent.  "This  same  approach  was  used 
in  disseminating  information  about  the 
proposed  regulations.  In  foot.  FDA 
became  aware  of  a  Japanese  translation 
of  the  proposal  shortiy  after  it  issued. 

In  addition.  FDA  traditionally  has 
provided  training  and  technical 
assistance  for  foreign  processore  and 
government  officials  on  a  variety  of  food 
control  topics,  within  the  constraints  of 
budget  and  manpower.  These  projects 
have  principally  been  conducted  in 
developing  countries,  often  those  in 
which  the  agency  has  become  aware  of 
a  particular  problem  that  threatens  the 
safety  of  products  offered  for  entry  into 
the  United  States.  FDA  anticipates  that 
these  kinds  of  projects  will  continue, 
and  that  they  will  focus  more  closely  on 
HACCP.  FDA  also  expects  that  HACCP 
training,  performed  in  accordance  with 
the  standardized  training  materials 
under  development  by  the  AUiance  (see 
the  "Training"  section  of  this  preamble), 
will  provide  further  opportunity  for 


foreign  processore  to  be  exposed  to  the 
requirements  of  these  regulations. 

3.  Should  Importera  Be  Subject  to  These 
Regulations? 

119.  Approximately  half  of  those  who 
conunented  on  the  import  provisions 
addressed  whether  the  importer  should 
be  required  to  take  steps  to  ensure  that 
its  shipment  originates  from  a  foreign 
processor  that  operates  imder  HACCP. 
Approximately  half  of  these  conunents 
favored  the  concept  and  half  opposed  it, 
with  both  groups  being  diverse  in  their 
representation. 

Of  those  who  opposed  it,  many 
aigued  that  these  requirements  would 
be  the  responsibility  of  the  government, 
and  that  FDA  should  not  reqidre  that 
importera  enforce  them.  A  niunber  of 
these  comments  further  argued  that 
equivalent  foreign  government 
inspection  systems  cannot  be  presiuned 
to  be  in  place,  and  that  the  only  way  to 
achieve  a  "level  playing  field"  is  for 
FDA  to  perform  inspections  of  foreign 
processore  at  the  same  frequency,  and 
using  the  same  standards,  that  the 
agency  applies  to  domestic  processore. 
One  commmt  suggested  that  it  may  be 
necessary  to  obtain  legislative  authority 
to  perform  foreign  inspections,  as  a 
condition  of  importation.  Another 
comment  suggested  that  FDA  auditing 
of  foreign  processor  compliance  would 
give  importera  assurance  that  the 
products  that  they  obtain  from  such 
sources  had  been  produced  in 
accordance  with  appropriate  U.S. 
standards. 

One  comment,  while  not  opposed  to 
mandatory  importer  responsibilities, 
nonetheless  aigued  that  FDA  should 
spend  as  much  time  and  effort 
inspecting  foreign  processore  as  it  does 
on  domestic  processore  because  over  50 
percent  of  the  seafood  consumed  in  the 
United  States  is  imported.  The  comment 
continued  that,  "to  do  any  less  would  be 
an  unfair  biuden  to  domestic  processore 
and  would  not  accomplish  the  stated 
goal  to  significantiy  improve  the  safety 
of  seafood  consumed  in  the  U.S." 

One  comment  argued  that  there  is  no 
real  cost  savings  in  assigning  importera 
the  responsibility  of  verifying  foreign 
processor  compliance  rather  than 
assigning  that  responsibifity  to  FDA, 
because  importera  will  merely  pass 
along  the  additional  costs  to  ihe 
consumer.  Another  comment  noted  that 
many  small  importera  obtain  products 
from  over  25  countries,  and  that  they 
cannot  afford  to  provide  the 
surveillance  necessary  to  ensiue 
compliance.  * 

Another  comment  argued  that  many 
importere  function  simply  as  brokera, 
connecting  a  buyer  with  a  seller,  and 


that  they  lack  the  expertise,  manpower, 
and  faculties  to  evaluate  the  adequacy 
of  a  processor's  HACCP  controls.  One 
comment  stated,  "Many  of  the  people 
involved  in  importing  never  see  the 
product  and  know  nothing  about  fish — 
these  are  people  in  a  small  room  with 
a  battery  of  phones!"  Another  comment 
argued  against  placing  reUance  for 
assuring  the  safety  of  imported  seafood 
on  persons  who  have  a  financial  interest 
in  me  product  but  lack  the  reqiured 
knowledge  about  seafood  safety. 

One  comment  aigued  that  requiring 
importere  to  exercise  control  over  their 
supplien  has  no  parallel  in  the 
proposed  domestic  HACCP  scheme.  The 
comment  stated  that  domestic 
processore  must  control  the  hazards  that 
are  introduced  during  their  processing 
operations  but  need  not  be  involved  in 
verifying  the  control  of  those  hazards 
associated  with  their  supplier's 
operations.  Some  comments  argued  that 
the  respcmsibility  for  controlling 
hazards  that  are  reasonably  likely  to 
occur  should  be  assigned  to  the  foreign 
processor,  while  othera  aigued  that  it 
should  be  assigned  to  the  U.S.  processor 
to  whom  the  importer  sells  the  product 
One  comment  asserted  that  importera 
are  not  in  a  position  to  exercise  control 
over  the  processing  of  products  in 
foreign  plants  any  more  than  they  are  in 
a  position  to  exercise  control  over  how 
the  products  are  handled  by  tbeir 
customers. 

Most  of  those  comments  that 
supported  the  concept  of  importer 
responsibility  provided  no  reason. 
However,  one  comment  stated  that 
requirements  on  importere  would 
ensiue  that  someone  in  the  United 
States  would  be  legally  responsible  for 
the  safety  and  wholesomeness  of  each 
imported  product. 

FDA  recognizes  that  requiring 
importers  to  take  steps  to  ensure  that 
foreign  processors  from  whom  they 
purchase  seafood  products  are  in 
compUance  with  these  regulations  could 
necessitate  significant  changes  in  the 
op>eration8  of  importers  who  have 
limited  their  activities  to  matching 
buyera  with  sellera  based  on  product 
specifications  that  may  have  had  little  to 
do  with  safety.  However,  for  two 
reasons,  FDA  cannot  agree  that 
responsibiUty  with  regard  to  safety  is 
inappropriate  for  importere. 

First,  It  has  always  been  the 
importer's  responsibility  to  offer  for 
entry  into  this  country  products  that  are 
not  adulterated  under  U.S.  law.  It  is  a 
prohibited  act,  under  section  301(a)  of 
the  act,  to  introduce  into  interstate 
commerce  an  adulterated  food.  Thus,  an 
importer  would  be  conunitting  a 
prohibited  act  if  it  felled  to  ensure  that 
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the  food  that  it  is  ofli^ring  for  import 
into  the  United  States  is  not  adulterated 
under  section  402  of  the  act,  including 
section  402(a)(4).  on9  of  the  principal 
provisions  on  which  ithese  regulations 
are  based. 

Currently,  howeve^,  the  importer  is 
not  required  to  operate  in  a  proactive 
manner  to  ensure  thajt  it  is  meeting  this 
responsibility.  Rather,  the  importer  need 
only  ofier  products  fer  entry  into 
commerce  and  thereby  place  the  burden 
on  the  government  to  find  a  problem. 
Many  importers  traditionally  have 

Eurchased  "FDA  rejection  insurance"  to 
edge  against  that  pcesibility.  The 
government  can  shift  the  burden  to  the 
importer  by  placing  the  importer's 
products  on  automatic  detention  if  it 
finds  problems  that  warrant  such  a  step, 
but  in  most  instanced  the  burden 
remains  on  the  government. 

Second,  responsible  importers 
understand  the  issues  related  to  the 
safety  of  the  seafood  products  that  they 
import  and  oistomarily  require  that 
foreign  suppliers  conform  to  their 
product  spedficationlB  and  applicable 
U.S.  regulations  relating  to  safety.  These 
importers  take  various  measures  to 
ensure  that  a  foreign  processor  can 
comply  with  their  specifications  and 
safety  requironents  bfefore  they  agree  to 
puftjtase  products  fr^m  the  foreign 
processor. 

Thus,  it  is  feasible  for  importers  to 
take  steps  to  ensure  that  they  are  not 
oSering  adulterated  products  for  entry 
into  U.S.  commerce.  Requiring  such 
measures  will  not  be  a  significant  added 
biuden  for  many  importers,  particularly 
as  HACCP  principles  become  more 
widely  used  and  understood  in 
international  commeice.  Foreign 
processors  that  want  to  participate  in 
the  export  market,  not  only  to  the 
United  States  but  to  the  EU,  Canada, 
and  an  increasing  number  of  other 
countries,  will  implement  HACCP  and 
sanitation  control  prqgrams  and  will  be 
prepared  to  address  afx  importer's  needs 
for  verification. 

FDA  does  not  agree  that  there  is  no 
parallel  in  the  domestic  scheme  to  the 
importer's  responsibility  to  ensure  that 
the  goods  it  is  oR'erinj  were  produced 
under  HACCP.  Domestic  processors, 
like  importers  must  work  with  their 
suppliers  (e.g.,  fishertien)  to  ensure  that 
all  reasonably  likely  hazards  (e.g. 
natural  toxins  and  agricultural  and 
industrial  chemical  contaminants)  are 
controlled.  FDA  is  cojifident  that 
importers,  like  processors,  will  realize 
that  ensuring  that  foreign  processors 
institute  prevehtive  control  systems  is  a 
cost  effective  means  of  ensuring  that  the 
products  that  they  of&r  for  entry  into 
the  United  States  will  consistently  meet 


FDA's  entry  requirements  and  will  be 
safe  for  consimiption.  FDA  also 
disagrees  with  those  comments  that 
suggested  that  a  requirement  that 
importers  take  steps  to  ensure  that  the 
products  they  offer  for  entry  have  been 
produced  under  a  HACCP  plan  is  an 
abrogation  of  FDA's  responsibilities.  As 
stated  previously,  the  industry  has  a 
responsibility  to  enstire  that  the  food 
that  it  introduces  into  interstate 
commerce  is  not  adulterated.  FDA  has  a 
responsibility  to  verify  that  industry  is 
meeting  its  obligation  and  to  take 
remedial  action  if  industry  fails  to  do  so. 
Importers,  who  are  usually  the  owners 
of  die  products  that  they  are  offering 
into  commerce,  are  a  part  of  that 
industry.  FDA  cannot  accept  that 
importers  have  no  responsibility  to  . 
ensure  that  their  products  are  not 
adulterated. 

The  agency  recognizes  that  probably 
the  most  effective  way  for  a  regulatory 
agency  to  evaluate  a  processor's 
compliance  with  the  HACCP  and     " 
sanitation  requirements  is  through 
onsite  inspection  of  facilities,  practices, 
and  records.  FDA  has  performed  a 
limited  niunber  of  inspections  of  foreign 
processors  and,  within  its  budgetary 
limitations,  will  continue  to  do  so  to 
enforce  these  regulations.  However, 
such  inspections  are  costly,  and  any 
attempt  to  significantly  increase  their 
number  would  require  additional 
resources. 

FDA  will  continue  its  traditional 
import  surveillance  role,  utilizing  entry 
document  review,  wharf  examinations, 
sample  collections,  and  automatic 
detentions  as  screening  tools.  These 
tools  indirectly  evaluate  the  adequacy  of 
HACCP  and  sanitation  controls  and  will 
continue  to  be  useful  in  detecting 
significant  problems.  While  end-product 
testing  and  evaluation  are  not  adequate 
substitutes  for  preventive  controls  in 
ensuring  the  saifiety  of  a  product,  they 
can  provide  verification  where 
appropriate  (Ref.  34.  pp.  201-202). 

FDA  has  concludea  that  requiring 
HACCP  controls,  together  with  import 
surveillance  and  periodic  inspections  of 
importers  to  ensure  their  compliance 
with  the  requirements  of  §  123.12,  will 
better  ensiu«  the  safety  of  imports  than 
the  current  system. 

In  a  related  matter,  §  123.3(g)  makes 
clear  that,  under  ordinary 
circumstances,  freight  forwarders, 
custom  bouse  brokers,  carriers,  or 
steamship  representatives  will  not  be 
required  to  fulfill  the  obligations  of  an 
importer.  It  is  possible,  although  FDA 
has  no  way  to  know^vlth  any  certainty, 
that  some  of  those  that  objected  to  being 
required  to  fulfill  those  obligations 
would,  as  a  result  of  these  clarifications. 


find  that  they  would  not  be  expected  to 
do  so. 

4.  Memoranda  of  Understanding 
(MOU's) 

120.  Many  of  the  comments  that 
objected  to  the  importer  responsibility 
provisions  of  the  proposal  on  the 
grounds  that  the  government  is  the 
appropriate  entity  to  ensure  foreign 
processor  compliance,  stated  that  the 
most  effective  means  of  ensuring  such 
compliance  would  be  for  FDA  to  enter 
into  MOU's  with  the  governments  of 
exporting  nations.  Approximately  one- 
third  of  those  that  commented  in  any 
way  on  the  importer  provisions  urged 
FDA  make  the  negotiation  of  MOU's  a 
high  priority.  Only  one  comment 
objected  to  the  development  of  MOU's. 

Several  comments  argued  that  FDA 
should  develop  MOU's  with  all 
countries  from  which  seafood  is 
imported.  One  of  these  comments 
pointed  out  that  to  do  otherwise  would 
unfairly  cause  the  obligations  of 
importers  to  vary  considerably.  A  few 
comments  argued  that  the  existence  of 
an  MOU  should  be  a  prerequisite  for  the 
importation  of  seafood  products  from  a 
country.  One  of  these  comments  stated 
that  mandatory  MOU's  would  reduce 
the  complexity  of  the  present  import 
surveillance  situation,  reduce  the 
ntmiber  of  countries  exporting  seafood 
to  the  United  States,  and  encourage  the 
development  of  improved  food  safety 
programs  in  exporting  countries. 
Another  comment  asserted  that  MOU 
development  is  appropriate  because 
government-to-govemment 
relationships  and  audits  can  be  free  of 
influence  from  packers  and  importers, 
whereas  foreign  suppliers  may  be  prone 
to  provide  false  assurances  about  their 
programs  to  prospective  importers. 

One  comment  urged  FDA  to  fiiUy 
describe  the  process  and  criteria  for 
developing  and  evaluating  MOU's  and 
expressed  concern  about  die  process 
because  of  the  varying  level  of 
sophistication  of  foreign  seafood  control 
programs.  One  comment  stated  that  the 
foreign  government  should  be 
responsible  for  evaluating  the  foreign 
processor's  HACCP  plan,  inspecting  the 
foreign  processor,  periodically 
anal)rzing  products  produced  by  the 
foreign  processor,  and  issuing  health 
certificates.  A  few  comments  stated  that 
FDA  should  monitor  the  effectiveness  of 
the  foreign  government's  control 
program  in  a  manner  that  is  authorized 
in  the  MOU.  These  comments  stated 
that,  underthe  MOU's,  the  foreign 
government  should  provide  FDA  with 
periodic  lists  of  processors  that  meet  the 
requirements  of  these  regulations,  or, 
alternately,  that  all  seafood  processors 


in  the  country  would  be  required  to 
meet  the  requirements. 

One  comment  urged  FDA  to  publish 
periodic  reports  on  the  status  of  MOU's 
on  seafood  products  and  to  make  them 
available  to  all  importers.  This  comment 
and  others  argued  that  it  should  be 
FDA's  responsibility  to  notify  importers 
about  changes  in  the  status  of  MOU's, 
rather  than  be  the  responsibility  of  the 
importer  to  find  out  about  any  changes. 
One  of  these  comments  noted  that, 
because  a  change  in  the  status  of  an 
MOU  could  be  very  detrimental  to 
importers,  there  must  be  sufficient  lead 
time  to  allow  importers  to  develop 
alternate  verification  procedures  when 
changes  do  occur. 

Another  comment  urged  FDA  to 
coordinate  with  U.S.  importers  and 
exporters  in  developing  a  schedule  for 
MOU  development.  The  same  comment 
urged  FDA  to  assign  more  resources  to 
the  development  of  MOU's. 

On  the  other  hand,  one  comment 
stated  that  the  MOU  development 
process  is  overly  open-ended  and  could 
resiUt  in  inconsistencies  between 
domestic  and  foreign  requirements.  The 
comment  argued  that  this  inconsistency 
could  result  in  an  economic 
disadvantage  for  domestic  processors. 

FDA  agrees  with  those  comments  that 
urged  that  the  agency  give  high  priority 
to  the  establishment  of  MOU's  with  U.S. 
seafood  trading  partners.  In  the  absence 
of  significant  numbers  of  agency 
inspections  of  foreign  processing 
fiacUities,  FDA  acknowledges  that  an 
MOU  can  be  the  most  efficient  and 
effective  mechanism  for  ensuring  that 
foreign  processing  plants  are  operating 
in  compliance  with  the  requirements  of 
these  regulations.  FDA  also  agrees  that 
the  potential  for  signing  an  MOU  with 
FDA  is  likely  to  serve  as  an  incentive  for 
the  improvement  of  regulatory  food 
control  programs  and  processing 
conditions  in  seafood  exporting 
coimtries,  especially  where  the 
existence  of  an  MOU  serves  to  excuse 
the  importer  of  products  from  that 
country  from  certain  verification 
activities. 

FDA  has  concluded  that  the 
development  of  MOU's  or  similar 
agreements  with  foreign  regulatory 
agencies  is  an  appropriate  method  for 
ensuring  that  foreign  processors  that 
export  to  the  United  States  are  in 
compUance  Mdth  the  requirements  of 
these  regulations.  Moreover,  as 
suggested  by  several  comments,  the 
agency  has  determined  that,  where  an 
MOU  exists,  there  is  no  need  for  the 
Importer  to  perform  any  independent 
verification  procedures  for  purposes  of 
these  regulations.  In  this  situation,  the 
importer  should  be  ablelo  rely  upon  the 


foreign  regulatory  authority  to  ensure 
compliance  by  foreign  processors. 

FDA  is  therefore  retaining  the 
provision  on  MOU's  frtim  the  proposal 
but  modifying  it  to  provide  that,  where 
an  importer  elects  to  obtain  a  fish  or 
fishery  product  from  a  country  with 
which  FDA  has  an  active  MOU  or  other 
similar  agreement,  the  importer  need 
not  engage  in  any  independent 
verification  activities. 

The  agency  has  developed  an  internal 
protocol  for  developing  MOU's  and  is 
negotiating  agreements  with  several 
countries.  FDA  is  committed  to 
negotiating  as  many  MOU's  as  possible. 
Also  in  the  Federal  Register  of  June  15, 
1995  (60  FR  31485).  FDA  published  the 
notice  of  availability  of  a  new 
Compliance  Policy  Guide  on  MOU's. 

However,  it  is  not  reasonable  to 
expect  that  an  agreement  could  be 
reached  with  all  coimtries  from  which 
seafood  is  imported  into  the  United 
States.  The  barriers  to  achieving  such  a 
result  include  the  inadequacy  of  foreign 
regulatory  programs  and  the  lack  of        ' 
interest  on  the  part  of  some  foreign 
governments  in  entering  into  an 
agreement.  The  availability  of  FDA 
resources  also  can  affect  at  least  how 
long  it  takes  FDA  to  enter  into  a 
particular  MOU. 

For  these  reasons,  the  existence  of  an 
MOU  or  similar  agreement  as  a 
requirement  of  entry  of  fish  or  fishery 
products  into  the  United  States  would 
result  in  an  enormous  negative 
economic  impact  to  a  major  segment  of 
the  U.S.  seafood  industry.  Moreover, 
such  a  restriction  is  not  warranted  from 
a  public  health  perspective  given  the 
alternative  means  of  verifying  the 
existence  of  HACCP  controls  that  are 
provided  in  these  regulations. 

Experience  obtained  in  part  in  the 
international  portion  of  the  FDA/NMFS 
seafood  HACCP  pilot  project  has 
demonstrated  that  foreign  seafood 
regulatory  programs  vary  considerably, 
both  in  their  capabilities  and  in  their 
structures.  Likewise,  foreign  seafood 
processing  conditions  are  highly 
variable.  Thus,  FDA  cannot  simply 
follow  a  boiler  plate  format  in 
negotiating  MOU's.  Rather,  they  must  be 
tailored  to^e  specifics  of  the  situation 
presented  by  a  particular  country.  It  is 
possible  that  some  agreements  can 
provide  simply  for  the  submission  of 
lists  of  approved  processors  to  FDA  at 
regular  intervals;  others  may  require 
much  more  extensive  FDA  involvement 
before  and  after  goods  flow  under  the 
agreement.  Some  agreements  may  cover 
all  of  a  country's  seafood  processors, 
while  others  may  be  targeted  to  specific 
species  or  product  forms,  depencUng  on 


factors  such  as  the  capability  of  the 
foreign  regulatory  authority. 

In  any  case,  all  agreements  can  be 
expected  to  provide  for  FDA  verification 
of  the  effectiveness  of  the  foreign 
programs,  including  onsite  visits.  FDA 
is  principally  interested  in  two-  way 
agreements,  that  is,  agreements  that 
acknowledge  the  acceptability  of  the 
U.S.  regulatory  system  to  the  foreign 
government  as  well  as  the  acceptability 
of  the  foreign  regulatory  system  to  the 
U.S.  government. 

The  agency  will  make  every 
reasonable  effort  to  communicate  with 
the  industry  about  changes  in  the  status 
of  MOU's  through  Federal  Register 
notifications  and  other  means.  FDA  is 
open  to  suggestions  about  the  best  ways 
to  communicate  in  this  regard. 

Nevertheless,  it  will  ultimately  be  the 
importer's  responsibility  to  keep 
appraised  of  any  changes  in  the  status 
of  MOU's. 

The  agency  is  also  receptive  to  the 
views  of  the  seafood  industry  and  others 
about  how  coimtries  should  be 
prioritized  for  the  purpose  of 
negotiating  MOU's.  Any  information 
that  the  agency  receives  on  this  topic 
will  be  coupled  with  existing 
information  concerning  the  likelihood 
of  negotiation  success  and  the  types  and 
quantify  of  products  fypically  offered 
for  entry  from  the  country  in  question. 

5.  Importer  Verification  Procedures 

121.  The  remaining  comments 
discussed  specific  aspects  of  the 
proposed  importer  requirements.  Some 
of  these  comments  argued  that  the 
responsibilities  that  were  proposed  for 
importers  are  onerous,  unworkable,  and 
inefficient  but  offered  nothing  in 
support  of  these  assertions. 

A  number  of  comments  objected  to 
the  proposed  requirement  that  all 
importers  have  and  implement  a 
HACCP  plan.  Several  of  these  comments 
contended  that  an  importer's  plan  can 
only  address  the  hazards  that  occur 
during  the  time  that  products  are  under 
the  importer's  control  (i.e.,  from  the 
time  the  importer  takes  possession  of 
the  product  until  it  is  shipped  to  its 
customer),  and  that  requiring  that  the 
plan  cover  this  point  is  inconsistent 
with  the  principles  of  HACCP.  One 
comment  agreed  that  an  importer 
should  be  required  to  develop  a  plan  if 
it  also  processes  the  product,  as  in  the 
case  of  an  importer  who  stores  the 
product.  The  comment  asserted  that,  in 
such  a  case,  however,  the  importer's 
HACCP  plan  would  be  minimal.  The 
comment  further  asserted  that  the 
foreign  processor  should  be  the  party 
responsible  for  developing  a  HACCP 
plan  that  addresses  the  hazards 
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introduced  during  prticessing  in  the 
foreign  plant.  The  cotoment 
racomnMnded  that,  a|  an  alternative  to 
having  a  HAOCP  plan,  an  importer 
should  be  able  to  develop  SOP's  that 
outline  the  steps  thatit  will  take  to 
detonnine  whether  tc|  purchase  the 
product  bam  a  foreigp  supplier. 

A  number  of  oomnients  supported  the 
proposed  requiremenl  far  importer 
HAOCP  plus  but  provided  no  reasons 
for  their  suppmt 

The  agency  agrees  that  it  would  be 
inappropriate  to  require  that  inqKtrters 
have  and  implement  a  HAOCP  plan 
rsgndlass  of  whethet  they  process  the 
products  they  impart  As  stated 
ebewhere  in  dlis  preamble,  HAOCP  is  a 
qrstem  that  pravidee  immediate 
faedback,  through  the  monitoring  of 
OOP's,  as  to  mdiether  a  process  is  under 
contrDL  Unless  an  im|)orter  is  also  a 
pfocesaOT.  there  are  i^  OOP's  in  the 
clMaic  sense  for  the  imports  to 
monitor,  and  from  w^ch  to  obtain  real- 
time feedback.  Oonse||uently,  only 
whwe  importers  alsot  process  in  . 

accordance  with  the  dsfinitiaa  of  that    ^ 
tenn  at  §  123  J(k)  will  they  be  required 
to  have  and  implement  a  HAOCP  plan 
that  meets  the  requirements  of  §  123.6. 
Those  food  safety  haaards  that  can  be 
controlled  by  the  foreign  processor  must 
be  addressed  in  the  foreign  processor's 
HAOCP  plan  in  accoiidanoe  with  §  123.6. 

Ocmsequently,  FDA  has  revised  the 
regulations  to  limit  the  responsibilities 
of  importers,  bistead  of  having  to 
ip^intwin  their  own  HAOCP  plan,  under 
§  123.12(a),  in  the  absence  of  an  MOU 
or  similar  agreement,  importers  only 
need  to  »n«'"**'"  andj  implement  Mrritten 
verification  procedunes  for  ensuring  that 
the  fish  and  fishery  products  that  they 
offer  for  import  into  the  United  States 
have  been  processed  in  accordance  with 
the  requirements  of  these  regulations. 
The  only  exception  tp  this  rule  would 
be  if  the  importer  itself  engages  in 
processing,  such  as  holding  food,  in 
which  case  the  importer  would,  as 
stated  above,  also  be  a  processor  and 
subject  to  $  123.6. 

122.  In  determining  the  natiue  of  the 
verification  procedu^  that  an  importer 
must  have  and  implement,  FDA 
considered  the  conuQents  that 
addressed  the  appropriate  functions  and 
existing  procedures  of  importers. 
Several  comments  noted  that  importers 
routinely  purchase  products  according 
to  specifications  and  observed  that  these 
specifications  could  |>e  the  basis  for 
reasonable  control  measures  for 
importers.  The  NACl^CF  recommended 
that  importers  be  required  to  maintain 
product  specifications  that  are  relevant 
to  product  safety  for  fish  and  fishery 
products  that  they  iifport.  The 


NAOMOF  listed  water  activity,  pH. 
histamine  content,  and.  perhaps, 
pathogen  limits  as  examples  of 
specifications  that  imp<Hters  might  set 
in  an  effort  to  ensure  product  safety. 

The  agency  agrees  with  the  comments 
that  product  specifications  can  be  useful 
tools  with  which  importers  can  exercise 
some  control  over  thJB  products  that  they 
purchase  and  offer  for  entry  into  the 
United  States,  ba  feet,  FDA  stated  in  the 
preambfe  to  the  proposed  regulations 
that  the  purpose  of  an  importer's  plan 
wras,  in  part,  to  indude  criteria  for  how 
the  importer  will  decide  to  purchase 
seafood.  FDA  is  also  encouraged  by  the 
feet  that  the  comments  genendly  agreed 
that  having  product  specifications 
would  not  constitute  a  new  burden  for 
many  importers. 

For  these  reasons,  the  agency  in 
$  123.12(a)(2)(i).  is  requirhig  that  the 
importer's  iivritten  verification 
procedures  include  product 
spedficatims  that  are  designed  to 
ensure  that  the  product  is  not 
adulterated  imdar  section  402  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
because  it  may  be  injurious  to  health  or 
have  been  processed  imder  insanitary 
conditicms.  These  are  the  adulteration 
sections  that  relate  to  the  safety  of  fish. 

In  many  cases,  importers  will  find 
existing  Federal  food  safety  standards, 
including  tolerances  and  guidelines,  to 
be  useful  specifications.  In  other  cases, 
specifications  may  nebd  to  be  tailored  to 
the  circumstances.  For  example,  the 
importer  might  need  to  ensure  that  the 
temperature  of  a  modified  atmosphere 
packaged  product,  when  it  comes  off  a 
ship,  is  38  "F  (in  such  foods  there  is  a 
risk  of  C.  botiilinum  type  E  groivth  and 
toxin  development  which  can  occur  at 
temperatures  as  low  as  38  °F),  although 
the  CGMP's  at  §  110.80(b)(3)(i)  state 
only  that  refrigerated  foods  should  be 
stored  at  45  'F  or  below.  The  importer 
is  encouraged  to  seek  the  advice  of 
qualified  experts,  as  needed,  in  setting 
specifications.  The  same  resources 
available  to  help  domestic  processors  in 
setting  CL's  are  available  to  importers, 
including  the  Guide;  Sea  Grant 
Institution  and  other  academics; 
Federal,  State,  and  local  food  safety 
regulatory  agencies;  consultants;  the 
Alliance  and  other  training  courses;  and 
published  literature. 

6.  Affirmative  Steps:  General 

As  a  second  part  of  the  importer's 
verification  procedure,  FDA  is 
essentially  retaining  from  the  proposal, 
in  §  123.12(a)(2)(ii),  the  requirement  that 
the  importer  take  affirmative  steps  to 
ensure  that  the  products  being  offered 
for  entry  are  actually  being  produced 
under  controls  that  meet  the 


reqiiirements  of  these  regulations.  In 
order  for  product  specifications  to  be 
meaningful,  importers  must  take  steps 
to  establish  that  their  suppliers  are  in 
feet  operating  in  a  manner  that  can 
reasonably  be  expected  to  produce  a 
product  that  meets  those  specifications. 
Effective  verification  involves 
scrutinizing  the  standard,  much  like 
evaluating  whether  the  HAOCP  plan 
continues  to  be  appropriate,  and 
scrutinizing  perfonnance  to  determine 
whether  the  standard  is  consistently 
reached,  much  like  reviewing 
monitoring  records  (Ref.  34,  p.  201). 
FDA  is  adopting  this  approach  in 
§123.12(a)(2)(U). 

Among  the  affirmative  steps  that  FDA 
proposed  that  a  processor  take  were:  (1) 
Obtaining  the  foreign  processor's 
HAOCP-monitcring  records;  (2) 
obtaining  a  certificate  bom  a  foreign 
govanunent  inspection  authority 
certifying  that  the  firm  is  operating 
under  a  valid  HAOCP  plan  or 
cntification  on  a  lot-by-lot  basis;  (3) 
regularly  inq>ecting  a  supplier's 
fedlities;  (4)  pmiodic  end-product 
testing  by  the  importer  or  a  private 
laboratory  hired  by  the  importer,  or  (5) 
other  sudi  verification  measures  as 
appropriate.  FDA  listed  these 
amnnative  steps  as  examples  of  the 
types  of  measures  that  would  be 
acceptable  to  the  agency.  FDA  does  not 
wish  to  predetermine  all  the  possible 
ways  that  an  impntar  could  perform 
affirmative  steps. 

123.  A  number  of  comments  objected 
to  each  of  the  affirmative  steps  that  FDA 
listed  in  the  proposed  r^ulations,  and 
a  few  expressed  support  far  each. 
However,  few  of  the  comments  provided 
any  reasons  for  their  positions. 

One  comment  suggested  that  the  best 
means  by  which  an  importer  can  ensure 
that  the  conditions  at  a  foreign 
processing  fedlity  are  at  least  equivalent 
to  those  required  of  domestic  processors 
is  for  the  importer  to  verify  the 
adequacy  and  implementation  of  the 
foreign  processor's  HACCP  plan  during 
a  visit  to  the  facility.  Another  comment 
stated  that,  "without  both  audits  and 
HAOCP  records,  foreign  plants  (possibly 
domestic  fecilities  too)  will  not  adhere 
to  the  letter  of  the  FDA  regulation  and 
assure  safe  product  in  the  market." 

Conversely,  a  nimaber  of  comments 
argued  that  it  would  be  unworkable  for 
importers  to  conduct  inspections  of 
foreign  processors.  One  of  these 
comments  stated  that  to  justify  the 
expense  of  such  an  undertaking  would 
necessitate  that  a  highly  trained, 
competent  individual  perform  the 
function. 

As  stated  earlier,  FDA  remains 
convinced  that  importers  must  exercise 


sufficient  control  over  the  fish  and 
fishery  products  that  they  offier  for  entry 
into  their  country  to  ensure  that  the 
products  are  produced  pursuant  to  the 
requirements  of  diese  regulations.  The 
agency  recognizes  that  any  one  of  the 
afBrmative  steps  may  not  be  appropriate 
or  feasible  for  a  particular  importer  or 
foreign  processor.  The  regulations  allow 
importers  to  select  an  affirmative  step 
that  is  workable  for  their  circumstances 
and  to  develop  appropriate  afBrmative 
steps  other  than  those  listed  in  the 
regulations  (see  §  123.12(a)(2)(ii)(F)). 
However,  such  measures  must  provide 
at  least  an  equivalent  level  of  assurance 
of  foreign  processor  compliance  as  that 
provided  by  the  listed  affirmative  steps. 

Additionally,  FDA  has  modified  the 
importer  requirements  to  allow  for  the 
performance  of  any  of  the  affirmative 
steps  by  a  competent  third  party 
(§  123.12(b)).  TTiis  provision  provides 
even  greater  flexibility  to  importers  in 
meeting  the  requirements  of  these 
regulations. 

Thus,  FDA  is  not  persuaded  that  the 
affirmative  steps  are  not  feasible  or 
appropriate  and  has  included  them  in 
these  final  regulations. 

124.  A  comment  argued  that 
government  certificates  should  not  be 
acceptable  unless  they  are  issued  by 
countries  with  which  FDA  has  signed 
an  MOU  or  similar  agreement.  The 
comment  asserted  that,  especially  in 
developing  coimtries,  there  may  be 
different  interpretations  of  the 
regulations,  and  differences  in 
competency,  credibility,  infrastructure, 
intent,  and  uniformity  that  might  bring 
the  utility  of  such  certificates  into 
question. 

FDA  acknowledges  that  it  is  likely  to 
have  a  higher  level  of  confidence  in 
certificates  received  bom  a  government 
entity  with  which  it  has  signed  an 
agreement  than  with  one  with  which  no 
agreement  exists.  However,  as  discussed 
above,  it  is  unlikely  that  the  agency  will 
be  able  to  negotiate  an  MOU  with  every 
country  that  exports  seafood  to  the 
United  States.  'Thus,  there  may  be 
countries  that  have  excellent 
certification  programs  with  which  FDA, 
for  a  variety  of  reasons,  simply  does  not 
have  an  opportimity  to  enter  into  an 
agreement.  Moreover,  if  the  agency 
learns,  either  through  its  own  routine 
surveillance  activities,  consiuner 
complaints,  or  other  means,  that  there  is 
evidence  that  a  coimtry  is  routinely 
issuing  certificates  inappropriately,  the 
agency  will  try  to  inform  firms  that 
import  fish  or  fishery  products  from  that 
country  that  it  will  expect  them  to  use 
other  means  of  verification  if  they  want 
to  avoid  the  appearance  that  those 


products  are  aduherated  under  section 
402(a)(4)  of  the  act  (see  §  123.12(d)). 

125.  One  comment  urged  that 
certification  be  permitted  on  a 
continuing  basis  rather  than  requiring 
lot-by-lot  certification. 

FDA  agrees  that  continuing 
certification  is  appropriate  and  notes 
that  the.language  and  intent  of  the 
proposed  regulations  would  have 
allowed  for  it.  Nonetheless,  in  an  effort 
to  further  clarify  this  situation,  the 
agency  provided  in  §  123.12(a)(2)(ii)(B) 
that:  "Obtaining  either  a  continuing  or 
lot-by-lot  certificate  *  *  ""will  be  one 
way  to  satisfy  the  requirement  that  an 
importer  take  affirmative  steps  to  ensure 
that  the  product  is  produced  in 
accordance  with  the  requirements  of 
this  part. 

7.  Foreign  Processor  HACCP  Plans 

126.  Approximately  15  comments 
addressed  whether  importers  should  be 
required  to  have  on  file  copies  of  the 
HAOCP  plans  of  each  of  their  foreign 
processors.  Approximately  half  of  these 
comments  supported  such  a 
requirement,  although  for  the  most  part 
they  provided  no  reasons  for  their 
support.  The  other  half  objected  to  the 
requirement.  One  of  these  comments 
argued  that  possession  of  a  foreign 
processor's  HACCP  plan  would  be 
cumbersome  for  the  importer  and  would 
provide  no  assurance  that  product 
shipped  by  that  processor  was 
processed  in  accordance  with  the  plan. 
One  comment  cautioned  that  it  would 
be  unreahstic  to  expect  that  importers 
could  make  any  but  a  rudimentary 
judgment  as  to  the  adequacy  of  foreign 
processors'  HACCP  plans.  Such 
judgments,  these  comments  asserted, 
should  be  reserved  for  the  regulator 
when  the  plans  are  assessed  during 
inspections  of  importers'  records. 

One  comment  cited  the  possibility  of 
breaches  in  confidentiality  because 
commercially  sensitive  material  would 
be  supplied  to  importers.  A  related 
comment  suggested  that,  to  solve  the 
confidentiality  problem,  the  foreign 
processors'  HACCP  plans  should  be 
filed  directly  with  FDA  rather  than  with 
importers. 

Although  the  agency  continues  to 
beUeve  that  a  foreign  processor's 
HACCP  plan  provides  a  useful  basis  for 
verification,  FDA  is  persuaded  by  the 
comments  that  there  are  logistical  and 
other  issues  that  could  render  the 
retention  of  HACCP  plans  by  importers 
unmanageable  in  some  cases.  FDA  has 
also  concluded  that,  in  most  cases, 
affirmative  steps  such  as  those  listed  in 
§  123.12(a)(2)(ii)  (e.g.,  onsite  inspection 
by  the  importer  and  certification  by  a 
foreign  government  agency)  will  be 


adequate  to  enable  an  importer  to  verify 
that  the  products  being  imported  are 
safe  in  accordance  with  the 
requirements  of  these  regulations. 

As  described  previously,  the 
NACMCF  recommendations  describe 
two  primary  goals  of  verification:  (1) 
Ensure  that  the  plan  is  adequate  to 
address  the  hazards  that  are  likefy  to 
affect  the  product;  and  (2)  ensure  that 
the  plan  is  being  consistently 
implemented.  "Hie  affirmative  steps 
listed  in  §  123.12(a)(2)(ii)  are  designed 
to  address  both  of  these  functions.  For 
example,  obtaining  HACCP  and 
sanitation  monitoring  records  fit>m  the 
foreign  processor  (§  123.12(a)(2)(ii)(A)) 
enables  the  importer  to  confirm  that  the 
foreign  processor  has  addressed  the 
relevant  hazards  and  sanitation 
concerns  (i.e.,  those  for  which  there  are 
monitoring  records),  and  that  it  is  * 
monitoring  to  ensure  that  these 
concerns  are  under  control  during  the 
production  of  lots  that  are  shipped  to 
the  importer.  Similarly,  obtaining 
governmental  or  third  party  certification 
of  foreign  processor  compliance  with 
the  requirements  of  these  regulations 
(§  123.12(a)(2)(ii)(B))  or  inspecting  the 
foreign  processor  directly 
(§  123.12(a)(2)(ii)(C))  enables  the 
importer  to  confirm  that  the  foreign 
processor  has  an  adequate  HACCP  plan 
and  SSOP,  and  that  the  relevant 
sanitation  and  safety  concerns  are  being 
controlled  for  those  lots  that  are  shipped 
to  the  importer.  The  affirmative  step 
options  provided  for  by 
§  123.12(a)(2)(ii)(D)  and  (a)(2)(ii)(E)  are 
discussed  later  in  this  section. 

Consequently,  FDA  has  not  included 
a  requirement  that  importers  of  fish  and 
fishery  products  have  on  file  the  HACCP 
plans  of  each  of  their  foreign  suppliers 
in  these  final  regulations. 

Nonetheless.  FDA  points  out  that 
maintaining  copies  of  these  plans  could 
be  one  of  several  measures  that  an 
importer  could  incorporate  into  its 
affirmative  steps.  Therefore,  these  final 
regulations  in  §  123.12(a)(2)(ii)(D) 
incorporate  the  concept  as  one  of  the 
affirmative  steps  that  an  importer  may 
choose  to  use  for  verification  purposes. 

127.  One  comment  noted  that  the 
plans  of  foreign  processors  would 
normally  be  prepared  in  the  native 
language  of  the  country  of  origin  and 
asked  whether  FDA  would  require  that 
these  documents  be  translated  into 
English.  On  the  other  hand,  another 
comment  recommended  that  HACCP 
plans  be  maintained  in  both  the 
language  of  the  native  country  and  in 
English. 

FDA  agrees  with  the  comment  that 
argued  that  a  copy  of  a  processor's 
HACCP  plan  would  not,  by  itself. 
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provide  adequate  assurance  that  a  given 
shipment  of  imported  product  was 
processed  in  comptance  with  that 
HAOCP  plan  or  thai  the  sanitation 
requirements  of  $  123.11  w«e  met  One 
additional  thing  is  <ieeded  to  provide 
such  assurance:  a  vnitten  guarantee 
from  the  foreign  precessor  that  the 
products  shipped  te  the  importer  are 
processed  in  accordance  with  these 
regulations.  The  guarantee  is  necessary 
to  demonstrate  tl^Cthe  HACCP  and 
sanitation  control  systems  are  being 
implemented  for  products  shipped  to 
the  importer.  An  in^porter  shoiild  be 
able  to  make  a  reasonable  judgement 
about  the  validity  df  the  giiarantee . 
through  a  rudimen^uy  review  of  the 
plan,  as  described  below.  Therefore. 
FDA  is  including  these  requirements  in 
§123.12(a)(2)(u)P)t 

FBA  is  also  providing  in 
$  123.12(a)(2)(ii)(D|that  the  foreign 
processors'  HACCP  plans  that  are 
maintained  by  importers  be  written  in 
Kngliah,  so  that  theV  will  be  meaningful 
to  the  importer  anq  will  allow  for 
regulatory  review.  ' 

128.  As  stated  above,  one  comment 
cautioned  the  agency  about  the  ability  of 
many  importers  to  evaluate  the 
adequacy  of  HACCP  plans  that  they 
might  retain. 

FDA  acknowled^  that  many 
impcxters  may  notbave  the  technical 
expertise  to  evahiale  the  adequacy  of 
seafood  HACCP  plans.  However,  the 
agency  is  convinced  that,  as  a  result  of 
the  importers'  assessment  of  the  food 
safety  hazards  that  are  reasonably  likely 
to  be  presented  by  the  product,  the 
importer  should  hajve  developed  some 
general  expectations  about  the  content 
of  the  HACCP  plan  (e.g.,  which  hazards 
should  be  addressed).  Tbe  importer 
should  be  able  to  sfot  any  obvious 
shortcomings  and  to  discuss  them  with 
the  foreign  process^,  it  is  not  enou^ 
that  importers  simply  file  away  the 
documents  upon  rqceipt.  Importers  may 
find  it  advantageoils  to  make  a  judgment 
about  the  likelihood  that  their  product 
specifications  will  be  met  and  to  insist 
that  they  be  given  a  guarantee  that 
contains  assurance^  that  the 
specifications  will  ^  met. 

129.  Regarding  the  comment  diat 
complained  about  <he  {>otential  Joss  of 
confidentiality  of  foreign  processor 
HACCP  plans  that  are  provided  to 
importers,  since  the  agency  has 
eliminated  the  requirement  that  all 
importers  retain  copies  of  foreign 
processor  plans,  the  significance  of  this 
issue  has  been  minimized.  In  the  case 
where  a  foreign  processor  does  not  wish 
to  share  its  plan  with  the  importer,  the 
processor  and  the  iinporter  would  need 


UMI 


to  agree  upon  another  means  of 
pro\dding  for  importer  verification. 
130.  Regarding  the  comment  that 
suggested  that  all  foreign  processors  file 
their  plans  with  FDA,  the  resoiuoe 
demands  on  the  agency  that  would 
come  with  such  an  undertaking  would 
be  prohibitive.  FDA  cannot  accept  this 
suggestion. 

8.  Other  Affirmative  Steps 

As  a  related  matter,  FDA  has 
determined  that,  in  the  absence  of  a 
requirement  that  importers  maintain  a 
copy  of  the  foreign  processor's  HACCP 
plan,  finished  product  tests  alone  are 
insufficient  as  an  importer  affirmative 
step  to  ensure  that  the  foreign  processor 
is  operating  in  accordance  with  these 
regulations.  Finished  product  testing 
alone  has  a  small  statistical  likelihood 
of  detecting  defects  in  a  product, 
especially  when  the  occiirrence  of  such 
a  defect  is  an  uncommon  event,  as  is  the 
case  with  most  seafood  hazards  (Ref. 
213).  The  proposed  requirement  for  the 
importer  to  obtain  a  copy  of  the  foreign 
processor's  HACCP  plan,  in  addition  to 
performing  finished  product  testing, 
would  have  provided  indirect  evidence 
that  HACCP  controb  are  in  place  and 
would  have  lent  support  to  a 
conclusion,  based  upon  the  analytical 
findings,  that  the  relevant  hazards  are 
under  control.  In  the  absence  of  such 
evidence,  the  importer  cannot 
reasonably  conclude  that  the  hazards 
are  being  controlled  based  solely  on  a 
negative  analytical  finding.  For  this 
reason  FDA  has  required  in 
§  123.12(a)(2)(ii)(E)  that  such  sampHng 
be  accompanied  by  a  written  gtiarantee 
from  the  foreign  processor  that  products 
being  shipped  to  the  importer  are 
processed  in  a  manner  consistent  with 
the  requirements  of  these  regulations. 
The  guarantee  provides  the  importer 
with  reasonable  assurance  that  HACCP 
and  sanitation  consols  are  in  place  and 
are  being  implemented,  in  a  manner 
similar  to  the  way  that  the  foreign 
processor's  HACCP  plan  wrauld  have 
imder  the  requirements  of  the  proposed 
regulations.  Under  this  alternative,  the 
importer  would  not  have  to  maintain  a 
copy  of  the  HACCP  plan. 

For  clarification  and  consistency 
within  the  document,  FDA  has  revised 
the  language  of  two  of  the  affirmative 
steps  to  include  reference  to  the 
sanitation  provisions  of  the  regulations. 
In  both  the  proposed  regulations  and 
these  final  regulations  the  stated 
purpose  of  the  affirmative  steps  is  to 
enable  the  importer  to  verify  that  the 
fish  or  fishery  product  was  processed 
imder  conditions  that  meet  both  the 
HACCP  and  sanitation  requirements  of 
these  regulations.  However,  the 


formulations  of  two  of  the  affirmative 
steps  in  the  proposal  did  not  make 
specific  reference  to  sanitation.  To  avoid 
confusion  over  what  the  affirmative 
steps  should  cover,  §  123.12(a)(2)(ii)(A) 
now  reads  "Obtaining  frt>m  the  foreign 
processor  the  HACCP  and  sanitation 
monitoring  records  *  *  *"  and 
Sl23.12(a)(2)(u)(B)  reads  "•  *  • 
certifying  that  the  imported  fish  or 
fishery  product  is  or  was  processed  in 
accordance  with  the  requirements  of 
this  part." 

131.  Several  comments  asked  the 
agency  to  specify  the  frequency  with 
which  the  importer  affirmative  steps 
must  be  taken.  A  few  comments 
suggested  that  the  frequency  should  be 
no  greater  than  the  frequency  of 
equivalent  FDA  verification  activities. 

It  would  not  be  practical  for  the 
agency  to  specify  frequencies  for 
affirmative  steps  that  would  be 
appropriate  in  all  circuLmstances. 
Gansistent  with  the  frequency  of 
monitoring  by  processors,  importers 
i^oidd  take  affirmative  steps  to  monitor 
their  suppliers  with  sufficient  frequency 
to  accomplish  its  purpose — that  is,  to 
provide  the  importer  with  reasonable 
assurance  that  the  foreign  processor  is 
operating  in  compliance  with  these 
regulations. 

It  woiild  be  inappropriate  to  tie 
importer  affirmative  step  frequencies  to 
average  FDA  sampling  and  inspection 
frequencies.  FDA  sample  collection  and 
inspection  fiequencies  are  determined, 
in  part,  by  the  compliance  history  of 
individual  firms,  agency  priorities,  and 
overall  agency  resources,  not  simply  on 
a  desired  average  minimum  rate  of 
verification.  Thus,  FDA's  rate  of 
inspection  has  no  bearing  on  how 
frequently  an  importer  shoiild  monitor  a 
supplier. 

132.  A  niunber  of  comments  urged 
that  the  agency  permit  impmters  to 
contract  with  third  parties  to  perform 
verification  activities  on  their  behalf. 
Two  comments  opposed  such  a 
provision  but  did  not  provide  reasons 
for  their  position. 

Several  comments  urged  that 
certificates  by  nongovernmental  third 
parties  be  accepted  as  an  affirmative 
step.  One  of  these  comments,  from  a 
trade  association,  suggested  that  an 
equivalent  arrangement  hasbeen 
accepted  by  FDA  in  controlling  the 
importation  of  canned  mushrooms  fiom 
the  Peoples  Republic  of  China.  This 
same  comment  argued  that  a  system 
where  individual  importers  inspect  each 
of  their  suppliers  is  highly  inefficient 
The  comment  suggested  that  a  single, 
technically  competent  party  should 
perform  the  inspections.  The  trade 
association  offered  to  serve  as  a 


clearinghouse  for  the  reports  of  such 
inspections.  Likewise,  the  association 
offered  to  serve  as  a  clearinghouse  for 
finished  product  sample  results  for 
imported  products,  reducing  the 
number  of  samples  needed  when  the 
same  product  is  imported  by  a  number 
of  importers.  The  comment  further 
suggested  that  the  association  be 
permitted  to  hold  foreign  processor 
HACCP  plans  for  its  members,  and 
perhaps  for  nonmembers.  The  comment 
argued  that  acceptance  of  this 
suggestion  would  reduce  the  number  of 
duplicate  records  for  the  same  product 
stored  by  various  importers. 

The  agency  accepts  that  third  party 
verification  can  be  an  appropriate  and 
efficient  control  mechanism.  Such  a 
system  is  consistent  with  the  use  of 
third  parties  by  processors  for  plan 
development,  record  review,  and  CL 
deviation  evaluation.  Therefore,  FDA 
has  added  a  new  provision  at 
§  123.12(b),  that  reads,  "An  importer 
may  hire  a  competent  third  party  to 
assist  with  or  perform  any  or  all  of  the 
verification  activities  specified  in 
paragraph  (a)(2)  of  this  section, 
including  writing  the  importer's 
verification  procediu«s  on  the 
importer's  behalf."  It  is  worth  pointing 
out  that  where  an  importer  uses  the 
services  of  a  third  party,  the  importer 
remains  responsible  for  the  verification 
procedures  that  are  performed.  The 
importers  must  be  able  to  demonstrate 
that  appropriate  verification  measiues 
have  been  performed.  This  step  may 
involve  providing  an  FDA  investigator 
with  a  copy  of  the  foreign  processor's 
HACCP  plan,  results  of  end-product 
sampling,  results  of  an  onsite 
inspection,  the  foreign  processor's 
monitoring  records,  or  the  foreign 
processor's  written  guarantee.  Third 
parties  must,  of  course,  be  competent  to 
perform  the  duties  in  question,  and  FDA 
reserves  the  right  to  challenge  such 
competency.  'The  agency  has  no 
objection  to  the  use  of  clearinghouses 
for  importer  verification  activities,  as 
long  as  the  forgoing  requirements  are 
met 

9.  Importer  Records 

As  previously  mentioned,  the 
proposed  regulations  would  have 
required  that  importers  develop  and 
implement  a  HACCP  plan.  One  effect  of 
such  a  requirement  would  have  been 
that  importers  would  have  had  to 
maintain  appropriate  records.  As  has 
been  explained,  FDA  is  adopting  only 
those  essential  components  of  the 
proposed  approach  that  the  agency 
considers  to  be  practicable  for 
importers.  One  such  component  is 
recordkeeping.  Recordkeeping  is 


essential  in  dociunenting  for  the  benefit 
of  importers  and  the  agency  the 
affirmative  steps  of  importers,  in  the 
same  way  that  it  is  essential  in 
dociunenting  the  monitoring,  corrective 
action,  and  verification  activities  of 
processors.  For  this  reason,  the  agency 
has  retained  the  recordkeeping  aspect  of 
the  proposal  for  importers,  in  a  manner 
that  is  consistent  with  the  overall 
approach  for  importers  in  these  final 
regulations.  Section  123.12(c),  which 
treats  importer  records  identically  to 
processor  records,  reads,  "Tlie  importer 
shall  maintain  records,  in  English,  that 
dociunent  the  performance  and  results 
of  the  affirmative  steps  specified  in 
paragraph  (a](2)(ii)  of  this  section.  These 
records  shall  be  subject  to  the  applicable 
provisions  of  §  123.9." 

133.  FDA  proposed  that  importers 
encourage  foreign  processors  to  obtain 
HACCP  training.  A  few  comments  urged 
the  agency  to  make  it  clear  that  foreign 
processors  must  comply  with  the  same 
training  requirements  as  are  applicable 
to  domestic  processors.  One  comment 
urged  the  agency  to  permit  HACCP- 
training  coiu^es  for  foreign  processors  to 
be  conducted  in  the  country  of  origin  by 
"an  official  agency." 

FDA  agrees  that  the  need  for  training 
is  the  same  for  foreign  processors  as  it 
is  for  domestic  processors.  The  intended 
benefits  of  the  training  requirements  are 
fully  discussed  in  the  "Training" 
section  of  this  preamble.  Nonetheless, 
the  agency  finds  that  the  proposed 
requirement  that  importers  encourage 
foreign  processors  to  obtain  training  is 
unnecessary.  Foreign  processors  that 
ship  seafood  products  to  the  United 
States  are  advised  of  the  training 
requirement  of  these  regulations  in  the 
same  way  that  they  are  advised  of  the 
other  requirements  of  these  regulations, 
through  pubUcation  of  the  regulations. 
In  addition,  as  mentioned  elsewhere  in 
this  preamble,  FDA  intends  to  provide 
the  embassies  of  seafood  exporting 
countries  with  information  concerning 
these  regulations  in  order  that  they  may 
in  turn  provide  it  to  the  processors  in 
their  countries.  Consequentiy,  FDA  is 
not  adopting  this  provision. 

FDA  nas  no  objection  to  HACCP 
training  being  performed  in  the  country 
of  origin  by  "an  official  agency"  or  other 
entity,  as  long  as  the  course  of 
instruction  is  at  least  equivalent  to  that 
provided  by  the  standardized  course 
under  development  by  the  Alliance. 

10.  Determination  of  Compliance 

FDA  proposed  to  require  that  there  be 
evidence  that  imported  fish  and  fishery 
products  were  processed  under 
conditions  that  comply  with  the 
requirements  of  these  regulations,  and 


that  if  assurances  that  this  was  the  case 
did  not  exist,  the  product  would  ap{>ear 
to  be  adulterated  and  would  be  denied 
entry.  This  section  of  the  proposed 
regulations  provided  five  types  of 
evidence  that  the  agency  would 
consider  as  adequate  to  provide  such 
assurance. 

134.  A  few  comments  supported  these 
provisions.  However,  a  few  comments 
suggested  that,  if  the  importer  is  unable 
to  provide  assurance  that  a  HACCP 
system  is  in  place,  the  importer  should 
be  permitted  to  conduct  finished 
product  testing  rather  than  having  the 
product  denied  entry.  One  conunent 
urged  that  importers  be  held  only  to  a 
"best  efforts"  standard  in  determining 
whether  their  suppliers  are  in 
compUance  with  these  regulations.  This 
comment  suggested  that  if  an  importer 
cannot  determine  that  such  compliance 
exists  after  using  its  best  efforts,  the 
importer's  product  should  not  be 
banned  from  the  United  States. 

The  purpose  of  these  regulations  is  to 
cause  processors  of  fish  and  fishery 
products,  both  domestic  and  foreign,  to 
develop  and  implement  HACCP  systems 
of  preventive  controls  to  ensure  the 
safety  of  their  products.  The  importer 
requirements  are  designed  to  impose  an 
obligation  on  importers  to  ensure  that, 
like  domestic  products,  the  products 
that  they  are  importing  are  not 
adulterated  within  the  meaning  of 
section  402(a)(4)  of  the  act.  This 
requirement  means  that  importers  must 
be  able  to  satisfy  themselves,  and 
ultimately  FDA,  that  the  fish  and  fishery 
products  that  they  are  offering  for 
imp>ort  were  produced  subject  to  a 
HACCP  system  and  sanitation  controls 
designed  to  prevent  insanitary 
processing  conditions  that  may  render 
the  food  injurious  to  health.  If  an 
importer  does  not  have  evidence  that 
shows  that  the  products  were  produced 
subject  to  such  controls,  it  should  not 
offer  the  product  for  import  into  this 
country.  The  lack  of  such  evidence 
creates  the  appearance  of  adulteration 
that  cannot  be  overcome  by  the 
collection  and  analysis  of  a  finished 
product  sample  by  an  importer.  Given 
the  problems  that  can  arise  in  seafood 
processing  if  HACCP  and  sanitation 
controls  are  not  in  place,  under  sections 
402(a)(4),  701(a),  and  801(a)  of  the  act. 
FDA  is  adopting  §  123.12(d),  which 
provides  that  if  evidence  does  not  exist 
that  an  imported  fish  or  fishery  product 
has  been  processed  under  conditions 
that  are  equivalent  to  those  required  of 
domestic  processors,  the  product  will 
appear  to  be  adulterated. 

Section  123.12(d)  derives  from 
proposed  §  123.12  (a)  and  (b).  FDA  has 
combined  these  provisions  and,  as 
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suggested  by  a  cominent,  has  used 
tenninology  consistent  with  the  rest  of 
the  regulation  in  §  ia3.12(d).  While 
propcwed  §  123.12  (a)(1)  through  (a)(5). 
which  described  the  types  of  evidence 
that  could  be  used  to  demonstrate 
compliance  with  theproposed 
regulations,  reflected  important 
principles  for  the  im|xntation  of  fish, 
baaed  on  the  commelits.  FDA  finds  that 
these  provisions  were  causing 
con&ision.  and  that  the  statute  can 
appropriately  be  imjilemented  without 
including  them  in  the  final  rule.  For  this 
reason.  FDA  has  not  adopted  these 
provisions. 

135.  One  comnient  asked  what 
docoments,  if  any,  would  have  to  be 
presented  to  FDA  at  the  time  of  entry 
ccmceming  the  status  of  the  foreign 
processor.  Another  cpmment  su|^ested 
that  importen  should  note  on  the  entry 
documents  that  a  HACCF  plan  is 
available  for  the  foreign  processor.  This 
comment  stated  that  FDA  would  have 
an  opportimity  to  retiew  the  plan  as 
part  of  its  determination  of  whether  to 
allow  entry  of  the  product. 

FDA  is  not  requuilig  that  evidence  of 
the  importers'  affirmative  steps  be 
presented  along  with  the  existing  U.S. 
Customs  Service  entry  documents  as  a 
matter  of  routine  practice.  It  is  possible 
that,  in  some  circumstances,  such  a  step 
will  be  necessary  (e.t..  where  the  ageiu:y 
has  reason  to  believa  that  inappropriate 
conditions  exist  in  the  foreign 
processing  fscility).  However,  typically, 
the  importer  will  be  able  to  retain  such 
evidence  in  its  files  and  to  make  it 
available  to  the  agmcy  when  FDA 
performs  an  inspectitm  at  the  importer's 
place  of  business.  Stich  a  system  is 
necessary  becaiise  of  the  time  that  is 
necessary  for  the  ageCcy  to  properly 
review  the  importer's  documentation  of 
its  affirmative  steps  and  of  the  foreign 
processors'  HACCP  flans,  ^4onetheless. 
the  agency  is  willing  to  explore  alternate 
methods  of  implementing  the  import 
requirements  of  these  regulations,  such 
as  that  suggested  by  the  conunent.  FDA 
welcomes  a  continu^g  public  dialog 
about  this  matter. 

136.  One  comment  asked  whether 
FDA  would  maintain  an  approved  list  of 
foreign  processors. 

The  agency  has  no  plans  to  maintain 
such  a  list,  nor  is  it  apparent  upon  what 
basis  such  a  list  woqld  be  prepared.  A 
possible  exception  would  be  as  part  of 
an  MOU  arrangement,  where  the  foreign 
coimtry  would  agree  to  provide  a  list  of 
"approved"  firms  to  FDA.  In  such  a 
situation,  FDA  would  use  reasonable 
means  to  inform  the  import  industry  of 
the  purpose  and  contents  of  the  list  and 
update  them  as  rapidly  as  possible 
when  changes  are  m$de. 


137.  One  comment  expressed  concern 
that  the  same  foreign  processor  HACCP 
plan  might  be  reviewed  by  different 
FDA  investigatora  in  different  ports  of 
entry,  and  thiat  these  investigators  might 
reach  different  conclusions  as  to  its 
adequacy.  The  comment  urged  that  the 
agency  coordinate  sw:h  reviews,  as  weU 
as  reviews  of  importers'  affirmative 
steps,  in  a  way  that  would  minimize 
inconsistencies. 

FDA  acknowledges  that  the  situation 
might  well  arise  where  different 
investigators  review  the  same  foreign 
processor  HACCP  plan  as  a  part  of 
different  importer  inspections.  To 
minimize  inconsistencies  in  such 
reviews,  the  agency  intends  to  train  its 
inspectional  staff  in  the  requirements  of 
these  regulations  and  the  application  of 
HACCP  principles  to  seafood 
processing,  including  training  on  the 
Guide.  The  agency  also  intends  to 
develop  guidance  relative  to  importer 
verification  activities. 

M.  Guidelines  or  Regulations? 

1.  Background 

FDA  recognizes  that  many  im)ces8on 
will  need  guidance  in  the  preparation  of 
HACCP  plans,  and  that  HACCP  plans 
will  vary  in  complexity.  The  agency  is 
committed  to  {nvviding  the  industry 
with  technical  assistance  that  includes 
general  guidelines  for  HACCP  plans  and 
die  contents  of  plans  for  spednc  types 
of  products  and  processes. 

As  part  of  FDA's  seafood  HACCP 
proposal,  the  agency  included 
guidelines,  in  the  form  of  appendices, 
on  how  processors  of  cooked,  ready-to- 
eat  products  and  products  involving 
scombrotoxin-forming  species  coiUd 
meet  various  provisions  of  the  proposed 
regulations  relating  to  the  development 
and  implementation  of  HACCP  plans. 
FDA  regards  these  products  as  being 
high-risk  relative  to  other  seafoods. 
They  involve  special  considerations  or 
special  hazards  for  which  additicmal 
guidance  would  likely  be  useful. 

Cooked,  ready-to-eat  fishery  products 
present  an  elevated  risk  of  a 
microbiological  hazard  compared  to 
most  other  seafood  products.  They  are 
cooked  as  part  of  processing  and  might 
not  receive  additional  cookLng  by 
consiuners  before  consumption. 
Consequently,  to  be  safe,  these  products 
must  not  contain  pathogens  at  a  level 
that  will  cause  disease  and  must  not  be 
subjected  to  time-temperature  abuse  that 
would  allow  any  existing  pathogens  to 
grow  to  unacceptable  levels. 

Scombrotoxin-forming  species  are  fish 
that  can  form  a  toxin  if  exposed  after 
death  for  significant  periods  to 
temperatvues  that  permit  the  growth  of 


certain  bacteria.  Scombrotoxin  can 
result  in  a  mild  to  severe  allergic 
response  in  humans. 

"The  guidelines  for  these  products 
contained  advice  about  hazards  that  are 
reasonably  likely  to  occur  and  on  details 
for  HACCP  plans  for  the  control  of  these 
hazards.  In  addition  to  asking  for 
comments  on  the  substance  of  the 
guidelines,  the  agency  asked  for 
comment  on  whether  these  guidelines 
should  remain  as  guidelines,  or  whether 
some  or  all  of  them  should  be  adopted 
as  regulations.  As  regxdations,  they 
would,  essentially,  tell  processors  that 
certain  hazards  must  be  controlled  in 
their  HAOCP  plans,  identify  in  advance 
critical  points  in  the  processing  of  these 
products  that  processors  must  control  to 
minimize  these  hazards,  and  tell 
processors  what  they  would  have  to  do, 
at  a  minimum,  to  maintain  proper 
control  of  those  critical  points. 

In  another  appendix  to  the  proposed 
regulations.  FDA  published  excerpts 
from  the  draft  Guide,  mentioned  earlier 
in  this  preamble,  for  the  stated  purposes 
of  publicizing  the  existence  of  that  draft 
Giiide  and  of  providing  processora  with 
information  about  the  types  of  guidance 
that  the  agency  expected  would  be 
available  in  it. 

One  of  the  excerpts  that  FDA 
published  was  guidance  on  the 
processing  of  smoked  and  smoke- 
flavored  fish.  These  products  represent 
a  significant  hazard  relative  to 
contamination  with  C.  botulinum, 
especially  when  packaged  in  reduced 
oxygen  atmosphere  packaging.  FDA 
requested  comment  on  whether  this 
guidance  should  remain  solely  within 
the  Guide,  whether  it  should  be 
provided  an  appendix  to  the 
regulations,  or  \^ether  it  should  be 
adopted  as  regulations.  The  effect  of 
adopting  these  materials  as  regulations 
would  be  the  same  as  for  the  appendices 
described  above. 

If  these  materials  remained  in  the 
form  of  guidelines,  processora  woidd  be 
free  to  adopt  them  or  not,  so  long  as 
measures  that  provide  an  equivalent  or 
superior  degree  of  safety  are 
implemented. 

138.  Approximately  55  comments 
responded  to  FDA's  request  for 
conmient  on  whether  these  materials 
should  remain  as  guidelines  or  be 
adopted  as  regulations.  The  majority  of 
comments  preferred  guidelines.  A  few 
comments  suggested  that  FDA  initially 
issue  gwdeUnes,  then  possibly  convert 
them  to  regulations  after  gaining 
experience  with  them  as  adjuncts  to  a 
functioning  HACCP  system  or  after  pilot 
testing  them.  A  few  comments  preferred 
to  retain  some  of  the  materials  as 


gxudelines  and  convert  others  to 
regulations. 

Over  one-third  of  those  who 
commented  on  this  subject  supported 
guidelines  in  general,  without 
distinguishing  among  the  three 
guidelines.  They  argued  that  guidelines 
are  in  keeping  with  the  general 
philosophy  of  HACCP  that  processors 
assume  responsibility  for  the  safety  of 
their  products.  Some  stated  that  detailed 
regulations  for  processors  to  follow 
would  not  provide  an  adequate 
incentive  to  processora  to  develop  a  full 
understanding  of  the  hazards  associated 
with  their  products  or  processes.  The 
result  could  be  the  development  of  rote 
HACCP  plans  that  might  be  inadequate 
for  safety  in  specific  situations. 

Some  comments  pointed  out  that, 
while  guidelines  can  assist  processora  to 
identify  controls,  guidelines  probably 
could  never  properly  identify  the  CCP's 
and  limits  for  all  processors  given  the 
uniqueness  of  individual  processing 
methods.  In  the  case  of  regulations, 
processora  would  be  obliged  to  adhere 
to  the  presented  limits  regardless  of 
their  appropriateness  to  the  operation. 
Many  of  these  comments  preferred  the 
flexibility  that  guidelines  provide  in 
permitting  HACCP  controls  to  evolve 
with  a  changing  knowledge  base  and 
new  technologies.  Some  expressed 
concern  that  if  the  gtiidelines  were 
adopted  as  regulations,  the  industry 
woiild  bear  an  unnecessary  burden  of 
having  to  petition  FDA  for  amendments 
in  order  to  acconunodate  new  products 
or  processes.  Modifications  to  the 
regulations  could  take  considerable 
time. 

Several  comments  specifically 
objected  to  adopting  either  the 
guidelines  for  cooked,  ready-to-eat 
products  or  the  guidelines  for 
scombroid  toxin-forming  species,  or 
both,  as  regulations.  The  reasons  were 
generally  the  same  as  those  given  by 
those  comments  that  supported  the  use 
of  guidelines  generally. 

One  comment  did  express  the  concern 
that  adopting  the  scombroid  guideline 
as  regulations  would  have  the  effect  of 
adopting  a  policy  action  level  for 
histamine  as  a  defacto  regulation 
without  a  formal  notice  and  comment 
rulemaking. 

Several  comments  requested  that 
guidelines  only  appear  in  the  Guide, 
and  not  in  appendices  to  the 
regulations,  to  alleviate  confosion. 

However,  FDA  did  receive  a  number 
of  comments  that  urged  the  agency  to 
adopt  these  guidelines  as  regulations. 
These  comments  cited  a  need  for 
minimum  enforceable  standards  for 
these  products  to  ensure  the  protection 
of  the  public  health.  The  comments 


argued  that  minimimi  standards  would 
avoid  confusion  about  what  is 
enforceable,  and  what  is  not.  They 
pointed  out  that  as  regulations,  these 
provisions  could  be  more  readily 
enforced. 

FDA  believes  that  all  of  these 
comments  have  merit.  Guidelines  can 
provide  flexibility  that  regulations 
sometimes  lack.  Moreover,  because  they 
are  advisory  in  nature,  guidelines  are 
less  likely  to  be  followed  by  rote. 

FDA  thus  agrees  that,  ideally,  HACCP 
should  serve  as  a  catalyst  for  processora 
to  develop  a  full  underatandi^  of  the 
relationships  between  their  products 
and  processes  and  human  food  safety 
and  to  devise  controls  for  ensuring 
safety.  There  may  well  be  more  than  one 
way  to  reach  an  appropriate  safety 
endpoint.  Regulations  might  not  always 
take  such  alternatives  into  account. 

On  the  other  hand,  in  those  cases 
involving  high-risk  products  where 
adherence  to  scientifically  established 
minimum  standards  or  procedures  is 
necessary  to  ensure  a  safe  product  by 
design,  and  those  minimums  are  not 
likely  to  change,  there  is  good  reason  to 
make  those  minimums  something  more 
than  advisories.  In  those  types  of 
situations,  it  makes  no  sense  to  act  as  if 
the  work  that  scientifically  established 
the  minimum  processing  conditions  had 
not  been  done. 

2.  Cooked,  Ready-To-Eat  Products  and 
Scombroid  Species 

These,  then,  are  the  considerations 
that  FDA  has  weighed.  In  the  case  of 
cooked,  ready-to-eat  products  and 
products  made  in  whole  or  in  part  from 
scombroid  toxin-forming  species,  FDA 
is  perauaded  that  the  guidelines  should 
remain  as  guidelines,  at  least  until  there 
is  enough  experience  with  them  to 
determine  whether  a  change  to 
regulations  is  warranted.  "Hie  agency 
has  concluded  that  processora  should  be 
given  maximum  flexibility,  at  least 
initially,  to  identify  the  reasonably 
likely  hazards  and  the  CCP's  and  CL's 
for  those  hazards  that  are  most 
appropriate  for  their  manufacturing 
processes.  FDA  will  examine  over  time 
whether  processora  are  achieving  an 
adequate  degree  of  preventive  control 
for  these  products  under  the  guidelines, 
and  whether  they  are  doing  so  by 
following  the  guidelines  exactly  or 
partially  or  by  relying  on  alternative 
approaches. 

FDA  acknowledges  that  many 
comments  objected  to  the  details  of  the 
appendices.  "These  comments  will  be 
addressed  when  the  flret  edition  of  the 
Guide  is  published.  FDA  recognizes  that 
these  materials  will  be  more  easily 


modified  and  improved  if  they  remain 
as  gmdelines,  at  least  for  the  time  being. 
FDA  agrees  that  all  of  these  gmdelines 
should  appear  solely  in  the  Guide. 
There  are  no  appendices  to  these  final 
regulations. 

3.  Smoked  and  Smoke-Flavored  Fishery 
Products 

The  guidance  for  smoked  and  smoke- 
flavored  fish  contained  spiecific 
processing  parametera  (i.e.,  time  and 
temperature  of  smoking  and  finished 
product  salt  and  nitrite  concentrations) 
to  be  met  in  the  processing  of  such 
products,  and  control  medianisms  for 
ensuring  that  they  are  met.  C.  botulinum 
toxin  production  is  prevented  in 
smoked  and  smoke-flavored  fish  by 
controlling  these  interrelated  variables, 
as  well  as  by  controlling  the 
temperature  of  the  product  throughout 
the  chain  of  distribution. 

139.  Approximately  25  comments 
addressed  whether  these  materials 
should  be  regulations  or  guidelines. 
About  half  of  the  comments, 
representing  State  and  Federal 
regulatory  agencies,  professional 
associations,  and  others,  urged  that  the 
materials  be  codified  as  regulations.  The 
remainder,  representing  processora  and 
trade  associations,  requested  that  the 
guidelines  remain  as  guidelines. 

A  number  of  the  comments  that  urged 
that  the  smoked  and  smoke-flavored  fish 
guidelines  be  issued  as  regulations 
asserted  that  regulations  are  more  easily 
enforceable,  would  provide  clear 
direction  to  the  industry,  and  would 
provide  much  needed  nationwide 
uniformity  in  the  processing  of  smoked 
fish.  One  comment  bom  a  State 
regulatory  agency  observed  that 
processors  are  not  adhering  to  existing 
guidelines,  such  as  the  1991 
recommendations  for  these  products  by 
AFDO,  and  are  imlikely  to  change  their 
operations  in  response  to  another 
guideline.  Several  comments  argued 
that  the  States  need  Federal  regulations 
to  support  their  own  efforts  to  regulate 
the  industry  and  to  foster  imiformity 
among  the  various  existing  State 
requirements.  One  of  these  comments 
also  stated  that  such  regulations  are 
needed  to  ensure  the  safety  of  smoked 
fish,  because  the  product  has  a  history 
of  involvement  in  botuUsm  outbreaks,  is 
handled  more  than  most  other  products, 
increasing  the  risk  of  microbiological 
contamination,  and  is  frequently  not 
cooked  prior  to  consumption.  One 
comment  suggested  that  the  guidelines 
be  tested  in  pilot  programs  before 
making  them  mandatory,  and  that 
research  information  on  smoked  fish  be 
disseminated  to  industry  through 
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technical  bulletins,  froikahops.  and 
meetings.  I 

Several  of  the  contmoits  that 
suggested  that  the  proposed  guidelines 
remain  as  guideline^  argued  that  FDA 
has  not  demonstrated  that  present 
practices  in  the  smotied  fish  industry 
are  causing  risks  that  would  jiistify 
regulations,  and  that  there  have  been  no 
recent  incidents  of  botulism  attributable 
to  smoked  fish.  Seve^  cramnents  stated 
that  most  of  the  problems  with  smoked 
fish  in  the  past  have  resulted  from  abuse 
of  the  product  at  retail  or  by  the 
consumer. 

A  few  commoits  db|ected  to  FDA's 
contention  that  largq  portions  of  the 
industry  do  not  conduct  final  product 
testing  and  to  the  inlsrence  that  all 
fmoked  fish  processors  do  not  monitor 
the  composition  of  their  products.  The 
comments  stated  that  responsible 
companies  do  condiict  product  testing 
<m  a  regular  and  routine  schedule,  have 
schediued  processes^  and  are  aware  of 
what  they  are  doing. 

Other  comments  reccHnmended  that 
FDA  enforcement  of  the  ourent 
CX^rfP's,  coupled  with  State  and  local 
fofbrcement  of  the  Rood  Code  for 
smoked  products  that  are  produced  in 
restaurants,  retail,  and  food  service 
establishments,  would  make  it 
imnecessary  to  treat  funoked  fish 
products  any  diffsrently  than  other 
products  under  these  HACCP 
regulations.  One  coiament  suggested 
that  guidelines  would  have  the  same 
impact  as  regulationa  because  HACXIF 
plcms  would  be  rejected  by  FDA  if  they 
do  not  contain  the  recommended 
controls,  and  because  States  would 
adopt  the  giiidelinesias  regulations. 

One  comment  argued  tlut  the 
issuance  of  prescriplSve  regulations 
would  eUm^te  the  diversity  in  the 
types  of  smoked  fish|  products  available 
and  result  in  a  "homiDgeneous"  market. 
Another  conunent  coimseled  that  the 
issuance  of  a  regulation  would  cause 
Alaskan  native  salmon  processors  to 
abandon  their  traditional  trade. 

The  agency  remains  convinced  that 
smoked  and  smoke-$avored  fish  is  a 
potentially  hazardous  food.  While  cases 
of  botulism  have  not  been  attributed  to 
commercially  prepared  smoked  or 
smoke-flavored  fish  In  over  30  years,  the 
outbreaks  of  the  1960's  clearly 
demonstrate  the  potential  for  such 
occurrence.  Virtually  all  the  research 
that  has  been  ccmdxicted  establish  that 
processors  need  to  cimtrol  time, 
temperature,  and  salinity  (T-T-S) 
parunetws  and  othe^  matters  for  these 
products  in  order  to  provide  adequate 
barriers  to  toxin  pro4uctian  (Ref.  214). 

As  the  preamble  t0  the  proposed 
regulations  pointed  put,  FDA  and  a 
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number  of  States  have  longstanding 
concerns  that  the  actions  of  a  significant 
portion  of  the  smoked  fish  industry  do 
not  demonstrate  a  full  appreciation  for 
the  nature  of  the  risks.  FDA  and  New 
York  State  surveys  of  the  smoked  fish 
industry  in  the  late  1980's,  for  example, 
showed  that  many  processors  did  not 
routinely  control  their  T-T-S 
parameters. 

The  comments  have  not  persuaded 
FDA  that,  even  without  regulations, 
processors  will  employ  preventive 
controls  to  ensure  die  safety  of  these 
products  as  a  matter  of  design  and  not 
of  chance.  Botulism  derives  fix)m  one  of 
the  most  dangerous  toxins  known  to 
exist  Controls  to  prevent  the  formation 
of  this  toxin  cannot  be  left  to  chance. 
HACCP  controls  for  this  hazard  are 
highly  appropriate  because  HACCP 
requires  that  the  processor  analyze  its 
operation  to  determine  how  hazards 
affscting  its  product  can  arise,  and  that 
it  institute  specific  controls  to  prevent 
those  hazards.  The  majority  of 
comments  that  addressed  smoked  and 
smoke  flavored  fish  products  either 
supported  the  concept  of  HACCP 
controls  or  did  not  argue  asainst  them. 

140.  The  question,  tnerefore,  is 
whether,  in  addition  to  requiring 
HACCP  plans  for  these  products,  FDA 
should  mandate  specific  CCP's, 
minimum  CL's,  monitoring  frequencies, 
and  other  matters  that  processors  would 
have  to  include  in  their  HACCP  plans. 
If  the  agency  were  to  codify  draft 
guidelines  as  regulations,  Uie  agency 
would  be  answering  that  question  in  the 
affirmative.  The  preamble  to  the 
proposed  regulations  identified  the  T-T- 
S  parameters  in  the  draft  guidelines  as 
b^ng  scientifically  established 
minimums  for  ensuring  that  toxin 
produced  by  C.  botuliniun  will  not  be 
produced  over  the  shelf  life  of  the 
product  under  refrigerated  conditions 
and  under  conditions  of  moderate 
temperature  abuse.  FDA  has  been  urged 
for  years  to  mandate  such  T-T-S 
parameters  for  these  products.  In  1988 
and  1989,  for  example,  AFDO  passed 
resolutions  asking  FDA  to  e}q>edite  the 
development  of  regulations  for  the  safe 
processing  of  smoked  fish.  The 
comments  to  this  rulemaking  that 
supported  regtilations  over  guidelines 
support  the  mandating  of  specific  T-T- 
S  parameters. 

However,  a  significant  number  of 
other  comments  challenged  whether 
some  of  the  parameters  in  the  guidelines 
were  actually  minimums.  as  FDA  had 
contended.  They  specifically  objected  to 
the  minimum  water-phase  salt  levels  in 
the  draft  guidelines  for  air  packaged 
smoked  and  smoke-flavored  fish. 
Generally,  these  ounments  stated  that 


there  is  little  safety  concern  with  air- 
packaged  smoked  or  smoke-flavored  fish 
(hot  or  cold  smoked)  containing  as  little 
as  2.5  pwcent  water  phase  salt  (less  than 
the  minimum  stated  in  the  giudelines), 
and  requested  that  FDA  reexamine  the 
existing  scientific  data.  A  few  comments 
stated  that  air^packaged  smoked  fish  has 
a  limited  shelf  life  in  the  refrigerated 
state  and  that  NMFS  research  has  shown 
that  spoil^e  occurs  before  toxin 
producticm.  One  comment  stated  that 
NMFS.  New  Yori^  State  Department  of 
Agriculture  and  Markets,  and  AFDO  all 
consider  a  minimum  water-phase  salt 
content  of  2.5  percent  to  be  acceptable 
for  air-packagod  products. 

A  few  comments  suggested  that  an 
alternative  to  specifying  T-T-S 
parameters  would  be  to  require  that  all 
processors  have  a  scheduled  process  for 
air-packaged  products.  The  comment 
stated  that  this  requirement  has  been 
successful  in  the  State  of  New  Ycvk  and 
has  enabled  industry  to  produce 
products  with  water-phase  salt 
concentrations  that  are  lower  than  those 
proposed  by  FDA.  A  few  comments 
suggested  that  the  high  salt  levels 
proposed  by  FDA  for  smoked  and 
smoke-flavored  products  would  be 
counterproductive  to  those  government 
programs  aimed  at  reducing  salt  in  the 
hiunan  diet  and  would  be  imacceptable. 
or  only  marginally  acceptable,  to 
consumers.  Other  comments  suggested 
that  the  necessary  minimum  salt  levels 
for  smoked  and  smoke-flavored  fish 
might  be  reduced  by  shortening  the 
shelf  life  of  the  product  or  by  storing 
and  distributing  the  product  frt)zen. 

The  comments  have  persuaded  FDA 
that  it  may  be  possible  for  processors  to 
use  parameters  other  than  those  in 
FDA's  draft  guidelines  and  still  produce 
a  safe  product.  Moreover,  the  NACMCF 
has  recently  endorsed  AFDO's 
recommended  parameters  for  smoked 
and  smoke-flavored  fish.  Most  notably, 
these  recommmdations  difiier  from 
those  in  FDA's  draft  guidelines  in  that 
they  provide  for  a  minimum  finished 
product  water  phase  salt  content  in  air- 
packed  product  of  2.5  percent,  whereas 
the  FDA  proposal  provided  for  a  range 
of  minimum  values  of  from  2.5  percent 
to  3.5  percent,  depending  upon  other 
processing  parameters. 

The  agency  acknowledges,  therefore, 
that  some  recommended  T-T-S 
parameters  difiisr  from  those  in  FDA's 
draft  guidelines.  FDA  acknowledges  the 
possibility  that  other  safe  T-T-S 
parameters  exist  as  well.  It  is  reasonable 
to  suppose  that  there  is  mwe  to  be 
learned  about  how  the  development  of 
C.  botuUnum  toxin,  is  controlled  in  these 
products,  given  the  lack  of  reported 
illnesses  in  recent  years.  Thus,  while 
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FDA  strongly  believes  that  the  T-T-S 
parameters  in  its  draft  guidelines 
provide  effective  controls  for  botulism, 
the  agency  accepts  that  they  are  not 
necessarily  the  only  effective  controls, 
or  that  all  effective  controls  have  been 
identified. 

Consequently,  the  agency  has 
concluded  that,  at  least  for  now,  the 
most  appropriate  place  for  such 
guidance  on  T-T-S  parameters  and 
related  matters  is  the  Guide,  and  that  it 
would  not  be  appropriate  to  adopt 
specific  parameters  for  the  processing  of 
smoked  fish  by  regulation.  However, 
because  of  the  extreme  natiue  of  the 
hazardi  and  in  response  to  comments, 
FDA  has  chosen  to  codify  a  rudimentary 
performance  standard  for  the  control  of 
botulism  in  these  products  bom  the 
draft  guidelines  (item  number  11).  As 
incorporated  at  subpart  B,  §  123.16.  the 
performance  standard  reads: 

In  order  to  meet  the  requirements  of 
subpart  A  of  this  part,  processors  of  smoked 
and  smoke- flavored  fishery  products,  except 
those  subject  to  the  requirements  of  part  113 
or  114  of  this  chapter,  shall  include  in  their 
HAOCP  plans  how  they  are  controlling  the 
food  safety  hazard  associated  with  the 
formation  of  toxin  by  C.  botulinum  for  at 
least  as  long  as  the  shelf  life  of  the  product 
under  normal  and  moderate  abuse 
conditions. 

This  requirement  responds  in  part  to 
the  comments  that  proposed  that  FDA 
require  that  all  processors  scientifically 
establish  scheduled  processes  for 
smoked  and  smoke-flavored  fish,  rather 
that  mandate  specific  T-T-S  parameters 
and  other  matters.  It  requires  processors 
to  establish  CL's  that  are  both 
appropriate  to  their  operation  and 
scientifically  sound.  Because  botulism 
is  undoubtedly  a  hazard  that  must  be 
controlled  in  the  production  of  these 
products,  subpart  B  of  part  123  does  not 
impose  a  requirement  that  would  not 
exist  in  its  absence.  It  has  been  included 
for  emphasis  and  as  a  reminder  to 
processors.  The  Guide  will  provide 
processors  with  assistance  with  regard 
to  specific  T-T-S  parameters  and  related 
matters. 

141.  FDA  proposed  that,  with  certain 
exceptions,  fish  to  be  smoked  or  salted 
be  eviscerated  and  free  of  residual 
viscera.  The  preamble  to  the  proposed 
regulations  explained  that  salted  or 
smoked  uneviscerated  fish  present  a 
potential  hazard  for  the  development  of 
C  botuUnum  toxin  production.  The 
viscera  of  fish  contain  the  majority  of  C. 
botulinum  normally  present. 

One  comm«it  argued  that  the  entire 
evisceration  provision  should  be  moved 
to  the  Guide.  Another  comment 
suggested  that  specific  evisceration 


requirements  be  codified  but  not  as  part 
of  sanitation. 

These  regulations  require  in  subpart  B 
of  part  123  that  the  processors  of 
smoked  and  smoke-flavored  fish 
describe  in  their  HACCP  plans  how  they 
are  controlling  the  food  safety  hazard 
associated  with  the  formation  of  toxin 
by  C.  botulinum.  Specific  types  of 
controls  will  be  provided  in  the  Guide. 
Because  evisceration  is  one  form  of 
control  for  this  toxin,  it  will  be  covered 
in  the  Guide  as  well  and  need  not  be 
included  in  the  regulations. 
Consequently,  FDA  has  not  included 
this  proposed  provision  in  these  final 
regulations. 

N.  MoUuscan  Shellfish 

1.  Background 

In  addition  to  the  general  HACCP 
provisions  in  subpart  A  of  part  123, 
FDA  proposed  subpart  C  of  part  123 — 
"Raw  MoUuscan  Shellfish."  which  set 
forth  specific  requirements  for  the 
processing  of  fresh  or  frozen  molluscan 
shellfish.  Proposed  subpart  C  of  part  123 
described  certain  types  of  controls  that 
processors  of  these  products  must 
include  in  their  HACCP  plans  in  order 
to  meet  the  requirements  of  subpart  A 
of  part  123. 

Specifically,  FDA  proposed  to  require 
that  processors  of  raw  molluscan 
shellfish  identify  in  their  HACCP  plans 
how  they  are  controlling  the  origin  of 
the  molluscan  shellfish  that  they 
process.  FDA  proposed  to  require  that 
these  controls  include  accepting  only 
molluscan  shellfish  that  originated  from 
growing  waters  that  are  approved  by  a 
shellfish  control  authority,  that  are  from 
harvesters  that  are  Ucensed  or  frtim 
processors  that  are  certified  by  a 
shellfish  control  authority,  and  that  are 
properly  tagged  or  labeled.  In  addition, 
FDA  proposed  to  require  that  processors 
maintain  records  to  document  that  each 
lot  of  raw  molluscan  shellfish  meets 
these  requirements.  FDA  also  proposed 
to  amend  §  1240.60  (21  CFR  1240.60)  to 
provide  for  a  system  of  tagging  for 
shellstock  and  labeling  for  shucked 
molluscan  shellfish  as  a  means  of  source 
identification. 

It  is  important  to  note  that  shellfish 
control  authorities  in  the  United  States 
aro  generally  agencies  of  State 
governments,  and  that  the  tagging  of 
molluscan  shellfish  is  an  important 
aspect  of  State  shellfish  control 
programs.  As  discussed  below,  reference 
to  aspects  of  existing  State  programs  in 
these  Federal  regulations  is  not 
intended  to  supplant  or  override  the 
State  programs  in  any  way.  Rather,  these 
provisions  are  intended  to  strengthen 
the  Federal  system  in  ways  that  will 


complement,  and  thereby  better 
support.  State  prooams. 

Molluscan  snelmsh  consiuned  raw  or 
partially  cooked  pose  unique  public 
health  risks.  As  the  preamble  to  the 
proposed  regulations  noted,  they 
probably  cause  the  majority  of  all 
seafood-related  illnesses  in  the  United 
States.  This  situation  is  not  unexpected, 
given  the  natiire  of  the  product  and  the 
way  that  it  is  consumed.  The  preamble 
dociunented  a  relationship  between  the 
microbiological  quality  of  molluscan 
shellfish  growing  waters  and  the 
incidence  of  molluscan  shellfish-bome 
disease.  It  also  noted  that  naturally 
occurring  toxins  may  aociunulate  in 
molluscan  shellfish  because  they  are 
filter-feeding  animals. 

The  NSSP  was  established  as  a 
cooperative  program  among  FDA,  State 
regulatory  agencies,  and  the  molluscan 
shellfish  industry,  relying  on  section 
361  of  the  PHS  Act  (42  U.S.C.  264),  to 
provide  for  the  classification  and  pMitrol 
of  shellfish  growing  waters  and  the 
inspection  and  certification  of  shellfish 
processors.  The  preamble  to  the 
proposal  reaffirmed  FDA's  support  for 
the  NSSP  but  noted  the  difBculties  that 
are  associated  with  ensuring  the  safety 
of  these  uncooked  products.  As  the 
preamble  stated,  FDA  tentatively 
determined  that  it  could  strengthen  and  . 
provide  additional  support  for  the 
cooperative  program  through  these 
regulations. 

2.  Should  There  Be  Specific 
Requirements  for  Raw  Molluscan 
SheUfish? 

FDA  received  approximately  45 
comments  about  the  proposed 
requirements  for  raw  molluscan 
shellfish.  The  responses  were  fitim 
processors,  trade  associations.  State  and 
Federal  government  agencies, 
individuals,  consimier  advocacy  groups, 
and  a  foreign  country.  Approximately 
half  of  these  comments  urged  FDA  to 
eliminate  proposed  subpart  C  of  part 
123  and  the  proposed  amendment  to 
§  1240.60,  while  the  other  half 
acknowledged  the  advisability  of 
including  these  kinds  of  provisions  but 
commented  on,  or  questioned,  varioxis 
specifics  of  them. 

The  comments  that  generally 
supported  the  need  for  specific 
requirements  for  raw  molluscan 
shellfish  were  fix)m  trade  associations, 
molluscan  shellfish  industry  members, 
consumer  advocacy  groups.  Federal  and 
State  government  agencies,  individuals, 
and  a  professional  organization.  A 
number  of  comments  noted  that  special 
requirements  for  molluscan  shellfish  are 
warranted  because  of  the  association  of 
these  products  with  illness.  One 
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ocmun«it  in  paitici4ar  stated  that,  with 
nspect  to  seafood,  molluscan  shellfish 
"serve  as  the  primary  source  of  illness 
due  to  ingestion  "  One  comment  noted 
that  Federal  regulations  relating  to 
source  of  origin  controls  for  raw 
molluscan  «Ml*<«h  would  enable  FDA 
to  lend  support  to  the  States  in  the 
edministiati<m  of  the  NSSP.  Another 
comment  suggssted  that  the  proposed 
regulations  vrould  in^rove  FDA's 
regulatory  efisctiveiiess  with  regard  to 
nudhiacan  shelHish  control  The 
comment  from  the  ISSC  st^ed  that  "The 
Canfsraaoe  has  hui|  recognized  and 
supported  aoqianaicm  of  FDA  authority 
to  assist  States  in  assuring  the  safety  of 
molluscan  shellfish." 

The  comments  that  svttgested  that 
subpart  C  (^  part  133  andthe 
smendmanl  to  §  1240.60  be  deleted 
were  from  State  govemmeot  agencies 
and  seafood  proceslors.  A  number  of  the 
conunoits  that  suggested  deletion  of  the 
pnqxMed  piovisicMS  stated  that  the 
tagging  wnrt  labeling  requiremmts  of  the 
N§SPare  designed  not  to  serve  as  a 
control  to  prevent  bsrvesting  from 
dosed  arses  but  to  assist  States  in 
tracing  iib»ilfl«h  th4t  are  implicated  in 
illness  oitdneaks  back  to  the  harvest 
area.  The  romiiwiitf  went  on  to  state 
that  harvesters  who  illegally  harvest 
from  closed  waters  do  not  identify  the 
shellfish  as  originaling  from  the  closed 
area,  llie  comments  maintained  that 
preventing  illegal  faervesting  is  the  key 
to  reducing  the  Incidence  of  illness,  and 
that  the  omy  knowt  method  to  achieve 
this  goal  is  through]  effective  law 
oiforccment,  inducting  the  patrol  of 
dosed  waters. 

A  number  of  theas  comments  argued  ~ 
that  increesed  FDA  funding  and  support 
for  State  molluscani  shellfi^  control  and 
patrol  efforts  would  do  more  than  the 
proposed  rufe  to  ddter  illegal  harvesting, 
to  increase  States'  qompliance  with  the 
NSSP,  and  reduce  4ie  number  of 
i]ln«»f«My  caused  by  molluscan  shellfish. 
The  comments  wtoit  on  to  state  that  the 
proposed  regulatioas  unnecessarily 
duplicate  the  requirements  now  in  place 
in  the  Manual  of  C)}>erations  for  the 
NSSP.  They  contended  that  formal 
adoption  of  NSSP  requirements  into 
Federal  regulationa  would  release  State 
agencies  from  their  cooperative 
relationship  with  FDA  under  the  NSSP. 

One  comment  ndted  that  the 
weaknesses  in  State  molluscan  shellfish 
control  programs  aie  in  areas  not 
addressed  by  the  proposed  regulati(»is, 
such  as  improperly  cl&ssified  growing 
waters;  the  ability  of  State  groMong 
water  classification  programs  to  respond 
to  breakdowns  at  waste  water  treatment 
facilities  or  unexpejcted  climatic  events 
that  afiect  the  quality  of  molluscan 


shellfish  growing  waters;  and  improper 
handling  by  caterers  and  consumers. 
The  comment  concluded  that  the 
proposed  HACCP  provisions  for 
moUuscan  shellfish  will,  therefore,  not 
reduce  the  inddence  of  illness 
attributable  to  such  products. 

As  previously  mentioned,  FDA  is  a 
partner  with  State  and  foreign 
regulatory  authorities  and  with  industry 
in  the  NSSP.  The  NSSP  Manual  of 
Operations  provides  the  standards  for 
State  and  forrign  molluscan  shellfish 
regulatory  programs  that  belong  to  the 
cooperative  program,  as  well  as  fm 
processors.  The  partidpating  States 
routinely  adopt  those  standards  as  law 
or  regulations,  but  the  NSSP  itself  has 
neitluv  Federal  nor  State  regulatory 
stature. 

Each  partidpating  State  and  foreign 
nation  classifies  and  monitors  its 
molluscan  shellfish  growing  waters, 
controls  harvesting,  inspects  molhiscan 
shellfish  pTocoMon.  and  issues 
certificates  for  those  that  meet  the 
shellfidi  control  authority's  criteria. 
FDA  evaluates  Stats  and  foreign 
molluscan  shellfish  control  programs 
and  publishes  mtmthly  the  "Interstate 
Certified  Shellfish  Shippers  List," 
which  lists  the  molluscan  shellfish 
processors  that  are  certified  under  the 
cooperative  program.  States  that  are  in 
the  program  are  not  willing  to  receive 
shellfish  frmn  noncertified  shippers. 

FDA  disagrees  with  the  comments 
that  suggest  that  establishment  of  the 
proposed  source  controls  in  Federal 
regulations  would  supplant  the  similar 
and,  in  some  cases  more  stringent, 
requirements  of  partidpating  States  and 
foreign  nations  <a  the  standards  set  forth 
in  the  NSSP.  Rather,  the  agency  is 
convinced  that  they  will  reinioice  and 
supp(Ht  these  requirements  and 
standards. 

The  molluscan  shellfish  industry  is 
subject  to  significant  regulatory 
oversight  in  those  States  that  partidpate 
in  the  NSSP.  However,  the  quality  and 
efiiectiveness  of  State  laws  and 
enforcement  activities  can  vary 
considerably  as  a  function  of  the 
finandal  and  administrative  support 
available  to  the  responsible  State  units 
(Ref.  7.  p.  15).  For  example,  FDA 
documented  discrep>ancies  in  State 
enforcement  practices  during  its  1994 
evaluation  of  State  programs  to 
determine  compliance  with  the  NSSP 
standards  (Ref.  215).  Moreover,  although 
all  harvesting  States  partidpate  in  the 
NSSP,  many  other  States  do  not. 

Based  on  these  factors,  FDA  proposed, 
and  is  now  adopting,  subpart  C  of  pari 
123  and  amendments  to  §  1240.60  to 
suppori  and  strengthen  the  shellfish 
program  in  two  ways.  First,  these 


provisions  will  complement  the  efforts 
of  the  States.  FDA  recognizes  that  whife 
States  are  making  significant  and 
important  effwts  to  ensure  that  aU 
^ellfish  harvested  in  their  jurisdiction 
are  taken  only  from  open  waten  and 
then  properly  tagged,  some  shellfish 
that  do  not  meet  mese  requirements 
inevitably  escape  State  control.  The  new 
I»x>visions  will  allow  FDA  to  take  action 
against  shellfish  that  are  not  harvested 
from  open  waters  or  that  are  not 
properly  tagged  if  it  encounten  such 
shellfiish  in  interstate  commerce  and 
make  the  gravamen  of  such  action  the 
origination  from  unopen  watera  or  the 
lack  of  proper  tagging  itself,  rather  than 
evidence  that  the  shellfish  are  injurious 
to  health. 

Second,  the  regulations  require  that 
processora  only  use  shellfish  that 
originate  from  growing  waten  that  have 
been  approved  fior  harvesting  and  that 
have  been  properly  tagged.  Failure  to  do 
so  can  resiut  in  Federal  regulatory 
action  against  the  product  or  agahist  the 
processor  itself.  This  feet  should 
provide  a  significant  incentive  to 
processora  to  ensure  that  they  are  not 
receiving  shellfish  that  do  not  meet 
these  requirements. 

Taken  as  a  whole,  rather  than 
diminishing  in  any  way  the  imp<ntanoe 
of  State  programs,  FDA's  regulations 
elevate  the  importance  of  those 
programs.  These  regulations  make 
proper  origin  and  tagging— concepts 
that  derive  dirertly  from  the  NSSP— 
keys  to  the  imimpeded  movement  of 
shellfish  in  interstate,  as  well  as 
intrastate,  commerce. 

Moreover,  these  requirements  extend 
these  control  measures  to  imported 
products,  enabling  FDA  to  more 
effldently  and  effectively  ensure  the 
safety  of  imported  raw  molluscan 
shellfish.  At  present,  the  agency  must 
resort  to  advising  State  regulatory 
authorities  of  the  prospective  entry  of 
raw  molluscan  shellfish  from  an 
uncertified  source  (Ref.  216,  part  V,  p. 
5).  While  States  normally  take  action 
against  uncertified  imported  raw 
molluscan  shellfish,  FDA  is  aware  that 
uncertified  imports  enter  interstate 
cranmerce  (Ref.  107). 

FDA  acknowledges  that  uniform 
Federal  tagging  and  record-keeping 
requirements  will  not  completely 
eliminate  illegal  harvesting.  The  agency 
agrees  with  the  comments  that  rigorous 
enforcement  of  dosed  area  restrictions 
by  State  regulatory  agencies  will  always 
be  needed.  Unquestionably,  increased 
funding  would  help  State  efforts  to 
classify  and  patrol  growing  areas. 
However,  FDA  does  not  have  resources 
for  this  piupose.  Nonetheless,  the 
agency  remains  convinced  that  there  are 


significant,  positive  steps  that  can  be 
taken  to  strengthen  source  controls  as 
part  of  HACXZP,  and  thereby  to  support 
the  cooperative  program. 

A  processor's  most  significant  safety 
control  for  raw  molluscan  shellfish  is  at 
the  point  of  receipt.  If  processors  refuse 
to  accept  molluscan  shellfish  for  which 
there  is  no  assurance  that  they  have 
been  legally  harvested,  the  incentive  for 
illegal  harvesting  would  be  eliminated. 
FDA  partidpation  in  a  number  of  covert 
investigations  into  illegal  molluscan 
shellfish  harvesting  in  recent  yeara  has 
convinced  the  agency  that,  in  many 
cases,  processors  are  aware  of  the  illegal 
harvesting  activity  of  their  suppliera 
(Ref.  217).  If  the  provisions  of  these 
regulations  can  help  foster  a  culture 
change  in  that  respect,  shellfish  safety 
will  be  significantly  enhanced. 

Based  on  these  considerations,  the 
agency  proposed  that,  as  a  universal 
aspect  of  the  HAtXP  plans  for  these 
products,  molluscan  shellfish 
processors  engage  in  certain  activities  to 
ensure  that  the  products  that  they' 
receive  originate  only  from  watera  that 
have  been  approved  by  a  shellfish 
control  authority  (e.g.,  checking  tags  on 
containera  of  shellstock,  licenses  of 
fishermen,  and  certification  of 
suppliera).  Molluscan  shellfish  that  are 
dearly  improperly  tagged  or  from 
questionable  sources  must  be  rejected 
by  processora  as  a  requirement  of  their 
HACCP  plans.  It  is  reasonable  to 
conclude  that,  as  more  processora  adopt 
HACCP  and  exerdse  greater  control 
over  their  suppliera,  the  amount  of 
illegally  harvested  shellfish  offered  for 
sale  will  decrease,  because  the  market 
for  such  product  will  decline. 

While  It  is  true  that  the  tagging 
requirements  of  the  NSSP  were 
primarily  designed  as  a  means  of  tracing 
back  molluscan  shellfish  involved  in 
inddences  of  illness  to  their  harvest 
area,  they  have  also  served  as  a  key 
component  in  efforts  by  FDA  and  State 
regulatora  and  industry  to  ensure  that 
molluscan  shellfish  that  are  placed  in 
commerce  originate  from  areas  that  are 
approved  by  a  shellfish  control 
authority.  It  is  certainly  true  that  the 
tags  on  containera  of  molluscan 
shellfish  that  are  harvested  from  dosed 
watera  are  often  falsified  to  disguise 
their  true  origin.  However,  such 
falsification  carries  potential  Federal 
and  State  penalties  and  is  a  focus  of 
current  molluscan  shellfish  control 
programs. 

Regarding  the  comments  that  pointed 
to  weaknesses  in  State  programs,  at 
retail,  in  the  classification  of  molluscan 
shellfish  growing  watera,  and  elsewhere, 
which  are  not  directiy  addressed  by 
these  regulations,  the  agency 


acknowledges  that  HACCP  plans  and 
spedfic  source  control  reqiiirements 
cannot  serve  as  a  substitute  for 
improvements  in  the  food  safety  system 
that  directiy  address  these  weaknesses. 
Regulatory  systems  will  always  have 
their  strengths  and  weaknesses,  and 
research  to  better  imderstand  and 
control  hazards  will  always  be  needed. 
Nonetheless,  these  comments  provide 
no  reason  for  FDA  to  abandon  its  efforts 
to  remedy  existing  agency  weaknesses 
and,  in  particiilar,  to  lend  support  to  the 
States  in  those  areas  to  which  these 
regulations  do  relate. 

141.  One  comment  stated  that 
references  cited  in  the  preamble  to  the 
proposed  regtilations  in  support  of  the 
tagging  requirements  (Refs.  102  through 
109)  do  not  provide  convincing 
evidence  of  a  need  for  such  a  measure. 
The  comment  stated  that,  for  the  most 
part,  the  references  that  FDA  dted 
doaunent  corrective  actions  taken  by. 
State  regidatory  agencies  that  would 
likely  be  the  same  measures  that  FDA 
offidals  would  take  under  the  proposed 
regulations.  In  addition,  the  comment 
stated  that  a  failure  to  have  properly 
tagged  shellfish  does  not  alwajrs  mean 
that  the  shellfish  were  harvested 
illegally.  The  comment  pointed  out  that 
the  absence  of  a  tag  could  mean  simply 
that  the  tag  was  lost. 

The  references  in  the  question  contain 
examples  of  problems  associated  with 
molluscan  shellfish  tagging, 
recordkeeping,  and  harvesting.  FDA 
dted  these  references  to  demonstrate 
that,  in  some  cases,  the  deterrent  effect 
of  existing  State  tagging  requirements 
and  sanctions  is  inadequate  to  prevent 
problems  from  arising  (Refs.  102, 103, 
and  109).  The  problems  documented  in 
the  references  helped  pereuade  FDA  to 
propose  Federal  source  control 
requirements  to  help  deter  the  interatate 
shipment  of  shellfish  from  imapproved 
harvest  areas.  FDA  did  not  intend  to 
imply  that  the  State  actions  that  were 
doctunented  in  these  references  were 
incorrect,  or  that  FDA  would  have 
responded  in  a  different  manner.  FDA 
continues  to  believe  that  the  references 
are  relevant  and  supportive  to  its 
intended  assertion. 

A  few  comments  maintained  that  a 
better  strategy  for  decreasing  illness 
from  the  consumption  of  molluscan 
shellfish  would  be  to  increase  the 
education  efforts  of  FDA  and  of  the  ISSC 
that  are  directed  toward  consumers  and 
the  medical  community  to  alert 
susceptible  individuals  to  the  risks 
associated  with  the  consumption  of  raw 
molluscan  shellfish. 

The  agency  agrees  that  consiuner 
education  can  play  a  vital  role  in 
reducing  illnesses  assodated  with  the 


consumption  of  raw  molluscan 
shellfish,  particularly  in  medically 
compromised  individuals.  During  the 
period  of  1984  through  1994,  the  agency 
expended  nearly  $1  miUion  to  alert  the 
public  to  the  risks  of  raw  molluscan 
shellfish  consumption  by  distributing 
brodiures  to  consiuner  groups,  groups 
that  represent  those  with  special 
medical  conditions,  and  consumere; 
developing  a  video  news  release;  issuing 
press  releases:  and  establishing  the  toll- 
free,  FDA  Seafood  Hotline.  Included  in 
this  expenditure  is  the  agency's  efforts 
to  inform  the  medical  community  about, 
the  illnesses  assodated  with  the 
consiunption  of  raw  molluscan  shellfish  - 
by  providing  informative  articles  to 
medical  bulletins  and  journals  and  by 
mailing  brochures  and  news  articles  to 
target  professional  groups.  The  agency 
will  continue  its  consumer  education 
efforts,  but  such  efforts  alone  will  be 
insuffident  to  address  the  hazards 
posed  by  the  consumption  of  raw 
molluscan  shellfish  harvested  from 
unapproved  growing  watera.  The 
existing  and  planned  consumer 
education  efforts  are  geared  toward 
individuals  in  high-risk  consiuner 
groups,  advising  them  to  avoid 
molluscan  shellfish  that  have  not  been 
fully  cooked.  The  risks  posed  by 
viruses,  toxins,  and  many  bacteria  are  to 
the  population  as  a  whole.  There  is  littie 
advice  that  the  agency  could  provide 
that  would  enable  consumere  to  protect 
themselves  from  these  kinds  of  hazards 
in  molluscan  shellfish. 

143.  Several  comments  questioned  the 
validity  of  FDA's  statement  that 
molluscan  shellfish  consumed  raw  or 
partially  cooked  ptose  unique  pubUc 
health  risks  and  probably  cause  the 
majority  of  all  seafood-related  illnesses 
in  the  United  States. 

The  comments  provided  no  data  upon 
which  to  conclude  that  either  the  NAS 
or  FDA  is  wrong  in  this  regard.  FDA 
remains  convinced  that  the  statements 
made  in  the  preamble  to  the  proposed 
regulations  are  valid,  and  that  the 
references  support  these  statements. 

3.  Cooked  Veraus  Raw  Molluscan 
Shellfish 

144.  Comments  from  a  number  of 
State  agendes,  trade  assodations, 
seafood  processora,  and  the  ISSC 
objected  to  the  use  of  the  terms  "raw" 
and  "firesh  or  frozen"  in  the  title  of  part 
123  subpart  C  and  the  text  of  the 
proposed  regulations  on  shellfish.  These 
comments  were  concerned  because 
these  terms  would  have  the  effect  of 
exempting  canned  and  any  other  heat- 
processed  molluscan  shellfish  from  the 
source  control,  recordkeeping,  and 
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tagging  piovlaicms  of  ful^mit  C  of  part 
123  and  S  1240.6q(b). 

The  comments  |t«ted  that  limiting 
theae  provisiomrtp  nw  products  w^d 
allow  foreign  finqs  to  cratinue  to  heat- 
treat  oi  can  moUuacan  thallfish  that  are 
harvested  from  fofeien  waters  that  do 
not  meetNSSP  standards  and  to  export 
them  to  the  United  States.  The 
comments  stated  jhat  this  situation  was 
not  in  the  hest  interest  of  the  public 
health  because  of  ithe  potential  for  the 
piesoux  of  heat-4able  natural  toxins, 
such  as  paralytic  Shellfish  poison  or 
amnesiac  shellfist  poison,  as  well  as 
chemical  contam^iants.  The  comments 
also  complained  mat.  because  State 
laws  and  regulatiwu  require  that  all 
molhiscan  Miellfllh  harvested  in  the 
United  States  conie  fitun  waters 
approved  by  a  shellfish  control 
authority  regard  him  of  whether  they  are 
to  be  consumed  rfw  or  cooked, 
mnrtnw^i^  to  allolw  foTcign  processors 
who  export  cooked  shellfish  to  the 
United  States  to  iise  molluscan  shellfish 
torn  unapproved  {growing  waters  places 
the  domestic  shellfish  industry  at  a 
competitive  disaqvantage.  Other 
comments  requested  that  FDA  clarify 
n^iethef  canned  s^tellfish  wore  included 
in  subpart  C  of  part  123  but  did  not 
suggest  that  canned  and  other  heat- 
processed  shellfiw  be  included.' 

FDA  has  responded  to  these 
comments  generally  in  response  to 
comment  34.  nipfa.  The  agency  adds 
the  foUowing  points: 

It  is  important  ^  recognize  that 
fineigu  processor^  who  export  cooked 
molluscan  shellfi$h  to  the  United  States 
now  will  have  to  have  HAQT  ^stuns 
through  which  th#y  identify  and  control 
hazards  that  are  reasonably  likely  to 
occw .  These  hazards  include  heat  stable 
toxins  and  chemical  contaminants  that 
would  cause  thesf  products  to  be 
adulterated  undes  U.S.  law. 

To  hiriher  clarify  thi.t  the 
requiivments  of  subpart  C  of  part  123 
apply  onfy  to  the  processing  of 
molluscan  shdlfish  that  are  not  heat 
treated  or  treated  in  some  other  manner 
by  the  processor  to  eliminate 
microofganisms  of  public  health 
concern.  FDA  haq  modified  the  language 
at  §  123.20  to  read.  "This  subpart 
augments  subpartj  A  of  this  part  by 
setting  forth  specific  requirements  for 
procesring  freeh  or  frozen  molluscan 
shellfish,  where  such  processing  does 
not  include  a  treatment  that  ensures  the 
destruction  of  vegetative  cells  of 
microorganisms  of  public  health 
concern." 

4.  Shellfish  Control  Authorities 

FDA  proposed  to  require  that 
proceesors  onfy  process  molluscan 
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shellfish  that  originate  from  waters 
approved  for  harvesting  by  a  shellfish 
control  authority.  The  term  "shellfish 
control  authority"  is  defined  at 
§  123.3(o)  to  include  foreign  government 
health  authorities  that  are  legally 
responsible  for  the  administration  of  a 
program  that  includes  classification  of 
mouuscan  shellfish  growing  areas. 

145.  Two  trade  associations 
questioned  how  a  processor  could 
evaluate  the  competency  of  a  foreign 
shellfish  control  authority.  They  stated 
that  FDA  should  require  that  a  foreign 
countiy  that  exports  shellfish  to  the 
United  States  have  an  agreement  with 
the  agency  that  establishes  that  a 
competent  shellfish  ccmtrol  authority 
exists  in  that  country,  and  that  the 
foreign  shellfish  progrun  meets  NSSP 
standards.  One  comment  from  a  seafood 
processor  argued  that  it  would  be 
unreasonable  to  require  processon  to 
verify  that  molluscan  shellfish  from  all 
over  the  world  are  caught  or  cultivated 
in  waters  that  meet  NSSP  standards. 
The  comment  stated,  moreover,  that  a 
processor  could  not  keep  abreast  of 
which  countries  have  current  shellfish 
agreements  with  FDA  and  which 
countries  do  not. 

FDA  acknowledges  the  merits  of 
requiring  that  a  foreign  country  that 
exports  shellfish  to  the  United  States 
have  an  agreement  with  the  agency  but 
has  concluded  that,  given  the 
significance  of  such  a  requirement  and 
the  agency's  Cailure  to  raise  the 
possibility  of  imposing  it  in  the 
proposal,  it  is  beyond  the  scope  of  this 
rulemaking.  Even  though  FDA  is  not 
imposing  such  a  requirement,  it  is  the 
case  that  the  only  means  by  which  a 
processor  can  ensure  that  the  molluscan 
shellfish  of  foreign  origin  that  it  receives 
are  in  compliance- with  the  requirements 
of  subpart  C  of  part  123  of  these 
regulations  is  l^  determining  whether 
the  foreign  shellfish  control  authority  is 
formally  recognized  by  FDA.  It  is  not 
likely  that  the  processor  could  employ 
any  other  process  that  would  give  it 
assurance  that  molluscan  sheUfish 
harvesting  waters  that  are  approved  by 
the  shellfish  control  authority  are 
properfy  classified.  Such  a 
determination  is  appropriately 
perfbnned  through  government  to    ^ 
government  audit. 

5.  Shellfish  From  Federal  Watws 

146.  CcHuments  from  a  significant 
niunber  of  trade  associations  and 
seafood  processon  stated  that  a 
requirement  that  shellfish  originate  only 
in  waters  "approved  for  harvesting  by  a 
shellfish  control  authority"  woidd 
preclude  harvesting  in  Federal  waters 
unless  the  Federal  government 


introduced  a  formal  approval  process 
for  waters  imder  its  purview  through  a  . 
Federal  diellfish  control  authority. 

Under  the  current  system.  State 
agemdes  are  responsible  for  approving 
molluscan  shellfish  growing  waten. 
However.  State  huisdiction  extends 
onfy  to  waten  that  are  within  three 
miles  of  the  shore.  Waten  beyond  that 
point  but  up  to  200  miles  ofEshore  are 
\mder  the  |urisdicticm  of  the  Federal 
government  The  comments  pointed  out 
that  the  harvestiiig  of  molluscan 
shellfish  is  permitted  in  all  of  the 
oceanic  waten  imder  Federal  control 
unless  there  is  a  specific  Federal  action 
to  declare  an  area  unsafe  under  the 
provisions  of  the  Magnuson  Fishery 
Conservation  and  Management  Act.  The 
comments  fivther  noted  that  large 
volumes  of  molluscan  shellfish  are 
harvested  in  Federal  waten. 

How  Federal  waten  will  be  classified, 
and  by  whom,  has  not  been  fully 
resolved.  The  comments  are  correct  that 
the  proposed  requirement,  if 
incorporated  into  the  final  rule,  would 
pose  significant  problems  for  molluscan 
shellfiw  processon  who  receive 
product  harvested  from  Federal  waters. 
Therefore,  IDA  has  modified  §  123.28(b) 
to  allow  for  the  receipt  of  molluscan 
shellfish  that  are  harvested  in  U.S. 
Federal  waten  except  where  such 
waten  are  specifically  closed  to 
harvesting  by  an  agency  of  the  Federal 
government  This  provision  is 
consistent  with  the  provisions  of  the 
Magnuson  Act 

It  is  worth  noting  that,  by  allowing 
Federal  waten  to  be  open  unless  they 
are  specifically  closed,  this  tyatam  is  the 
opporite  of  the  State  system,  under 
wUch  waten  are  closed  unless  they  are 
affirmatively  classified  so  as  to  be  open. 
This  difference  is  reasonable  from  a 
public  health  standpoint  because  there 
is  less  likelihood  that  Federal  waten 
will  be  affected  by  pollution  thaniwill 
neer  shore  State  waten. 

Furthermore,  because  there  is  no 
Federal  authorify  to  license  shellfish 
harvesten  who  fish  in  Federal  waten. 
FDA  has  modified  §  123.28(c)  to  require 
onfy  that  a  harvester  be  in  compliance 
with  such  licensure  requirements  as 
may  apply  to  the  harvesting  of 
molliiscan  shellfish,  rather  than 
specifically  requiring  licensure. 

6.  Tagging  and  Reoudkeeping 
Requirements 

147.  FDA  proposed  recordkeeping 
requirements  for  processon  to  follow 
with  respect  to  sbsllstock  and  shucked 
molluscan  shellfish  in  §  123.28  and 
requirements  for  the  infinmation  to  be 
included  on  the  shellstock  tag  in 
§  1240.60.  A  few  comments  stated  that 


the  proposed  molluscan  shellfish  tag 
and  record  requirements  were  too 
specific,  and  that  placing  sudi 
requirements  in  the  form  of  regulations 
would  make  it  diffiaUt  to  mal»  timely 
changes  to  these  requirements  as  future 
needs  may  dictate.  The  comments 
asserted  that  FDA  or  the  ISSC  may  wish 
to  modify  the  content  or  form  of 
moUuscan  shellfish  tags  or  records  to 
improve  product  traceability.  They 
suggested  that  FDA  write  the  tagging 
and  recordkeeping  reqviirements  at 
§  123.28  and  §  1240.60  in  general  terms 
and  allow  the  specific  form  and 
information  required  on  the  tags  to  be 
addressed  by  the  NSSP.  The  comments 
went  on  to  urge  that,  if  the  agency  were 
determined  to  include  specific  tagging 
and  recordkeeping  requirements  as  part 
of  the  final  regulations,  they  should  be 
frilly  consistent  with  current  NSSP 
guidelines. 

It  is  not  the  agency's  intent  that  the 
provisions  of  §  123.28  and  §  1240.60 
would  preclude  the  ISSC  or  State 
agencies  from  adopting  additional 
recordkeeping  or  tagging  requirements. 
The  recordkeeping  and  tagging 
requirements  in  these  regulations  are 
the  minimum  necessary  to  ensure  that 
shellfish  can  be  traced  through 
distribution  channels,  back  to  the 
harvest  source.  FDA  explained  why 
each  of  the  specific  requirements  is 
necessary  in  the  preamble  to  the 
proposed  regulations,  and  the  comments 
did  not  take  issue  with  the  agency's 
explanation  with  respect  to  any  of  the 
particulare.  Therefore,  FDA  disagrees 
with  the  comments  that  the 
recordkeeping  or  tagging  requirements 
are  more  restrictive  than  they  need  to 
be,  or  that  they  would  interfere  with  the 
NSSP  tagging  program. 

Moreover,  as  stated  previously,  the 
agency  has  drafted  the  regulations 
broadly  enough  so  as  not  to  conflict 
with  any  improvements  that  the  ISSC 
may  wish  to  make  in  the  form  that  a  tag 
may  take  or  in  how  information  on  tags 
is  to  be  stored.  The  definition  of  the 
word  "tag"  at  §  123.3(t)  (added  at 
§  1240.3(u)  for  consistency)  reads,  in 
part,  "a  record  of  harvesting  information 
attached  to  a  container  of  shellstock 
*  *  *."  This  definition  is  sufficientiy 
broad  to  include  such  systems  as  bar 
codes,  embossed  plastic,  or  other 
nontraditional  methods  of  identification 
that  may  be  used  by  the  industry  in  the 
future.  The  agency  is  supportive  of 
efforts  to  improve  the  existing  methods 
of  recording  harvesting  information. 

Nonetheless,  it  is  important  for  the 
regulations  to  identify  the  minimum 
specific  information  that  must  appear 
on  a  tag.  During  past  illness  outbreaks, 
FDA,  State  regulatory  agencies,  and 


industry  have  had  difficulty  tracing  the 
implicated  shellfish  to  their  sources, 
especially  after  they  have  been  in  the 
possession  of  several  different 
processon  (Refs.  99;  100;  102-106;  109; 
218:  and  219,  pp.  37-39).  These 
difficulties  in  tracing  the  shellfish  have 
occurred  because  the  shellfish  were  not 
in  compUance  with  the  tagging  and 
recordkeeping  provisions  of  the  NSSP. 
The  requirements  at  §  123.28  will  enable 
FDA  to  help  the  States  to  enforce 
minimum  tagging  and  reoHdkeeping 
requirements  for  imported  and  domestic 
products.  Moreover,  the  agency  believes 
that  placing  the  tagging  and 
recordkeeping  requirements  in  Federal 
regulations  will  emphasize  the 
nationwide  importance  of  this 
information  in  protecting  the  public 
health,  as  described  earlier. 

148.  One  comment  noted  that  the 
NSSP  does  not  specify  that  the  name  of 
the  harvester  must  be  on  a  moUuscan 
shellfish  tag,  but  that  the  proposed 
regulations  would  require  this 
information. 

The  NSSP  specifies  that  the  number 
assigned  to  the  harvester  by  the  shellfish 
control  authority  must  be  listed  on  the 
tag.  The  agency  recognizes  that  there 
may  be  a  variety  of  effective  ways  to 
identify  the  harvester  of  the  molluscan 
shellfish,  depending  on  the  method  of 
harvest.  State  requirements,  and  local 
tradition.  For  this  reason,  the  agency  has 
modified  §  1240.60(b)  to  read  that  the 
tag  shall  disclose: 

*  *  *  by  whom  they  were  harvested  (i.e.,  the 
identification  number  assigned  to  the 
harvester  by  the  sheli&sh  control  authority 
or,  if  such  identification  numbers  are  not 
assigned,  the  name  of  the  harvester  or  the 
name  or  registration  number  of  the 
harvester's  vessel). 

For  consistency,  FDA  has  made  a 
similar  change  in  §  123.28(c)(5). 

149.  A  significant  number  of 
comments  recommended  that  FDA 
modify  §  1240.60(b)  to  allow  bills  of 
lading  or  other  shipping  documents  to 
accompany  bulk  shipments  of  shellstock 
in  lieu  of  tags,  as  long  as  they  provide 
the  same  information.  A  few  comments 
suggested  that  bills  of  lading  or  other 
shipping  dociunents  be  used  in  lieu  of 
tags  on  individual  containers  of 
shellstock  when  a  shipment  consists  of 
a  large  volume  of  shellstock  in  sacks  or 
boxes.  Several  comments  asked  for 
clarification  of  the  impact  of  the 
proposed  requirements  on  current 
repacking  operations  that  commingle 
shellstock  fyna  various  harvesten  into 
one  container. 

FDA  recognizes  that  an  inconsistency 
existed  between  proposed  §  123.28  and 
proposed  §  1240.60  because  the  former 


would  have  allowed  shipping 
documents  to  provide  the  required 
information  for  bulk  shipment,  and  the 
latter  would  not.  FDA  agrees  with  the 
comments  that  recommended  providing 
for  the  use  of  shipping  documents  and 
has  modified  §  1240.60(b)  to  provide  the 
needed  consistency.  Under  existing 
industry  practice  the  truck,  cage,  or 
vessel  hold  serve  the  same  purpose  as 
a  container  for  the  shellstock,  making 
tagging  impractical  In  that  case,  the 
shipping  doctunent  serves  the  same 
function  as  the  tag. 

However,  the  agency  does  not  agree 
with  the  suggestion  that  containere  of 
shellstock  in  large  shipments  be  allowed 
to  be  covered  by  shipping  documents  in 
Ueu  of  tags.  FDA  cannot  justify  treating 
shellstock  in  large  shipments  differently 
than  shellstock  in  smaller  shipments, 
nor  could  the  terms  "large"  or  "small" 
be  readily  defined.  Large  shipments  can 
be  subdivided,  perhaps  many  times,  or 
commingled  with  other  lots  of 
molluscan  shellfish.  The  source 
information  would,  therefore,  be 
necessary  on  each  container  to  ensure 
proper  identification.  Without  tags,  the 
identity  of  individual  containere  could 
be  lost.  FDA  is  requiring  that  all 
shellstock,  even  after  repacking,  bear  a 
tag  that  identifies  the  prescribe 
information,  including  the  identification 
of  the  harvesten  to  ensure  that  all 
shellstock  is  readily  traceable 
(§  1240.60). 

7.  Other  Considerations 

150.  Comments  from  a  few  trade 
associations  and  from  seafood 
processors  stated  that  FDA  should 
require  a  production  code  on  each 
container  of  shucked  molluscan 
shellfish.  The  comments  suggested  that 
the  code  consist  of  an  identifying  mark 
that  allows  the  processor  to  determine 
where  the  remainder  of  the  lot  was 
shipped,  and  where  and  when  the 
relevant  shellstock  was  harvested. 

FDA  agrees  that  production  codes  can 
be  useful  on  containers  of  shucked 
molluscan  shellfish  to  facilitate  trace 
back  of  questionable  product.  The 
agency  encourages  the  use  of  codes  by 
molluscan  shellfish  processors. 
However,  such  a  requirement  is  not 
within  the  scope  of  the  proposed 
regulations.  The  agency  will  consider 
whether  such  a  requirement  should  be 
punued  in  a  separate  rulemaking. 

151.  Comments  fit>m  several 
consiuner  groups  stated  that  if  a 
warning  label  Is  not  mandated  by  FDA 
on  raw  molluscan  shellfish  to  alert  at- 
risk  consumere  of  the  danger  to  health 
posed  by  the  product,  FDA  should 
require  that  Gulf  Coast  oyster  processon 
adequately  cook  the  product  to 
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eliminate  risks  from  Vibrio  vulnificus 
during  periods  whte  shellfish  cannot  be 
harvested  firee  from  this  bacterium.  They 
further  stated  that  i^ooking  should  not  be 
required  when  the  shellfish  are  free 
from  this  bacterium. 

FDA  agrees  that  f  £EBCtive  controls  are 
needed  to  protect  consumers  from  the 
hazard  posed  by  V.  vulnificus  in  Gulf 
Coast  oysters  during  certain  times  of  the 
year.  The  agency  ia  evaluating  the 
potential  effsctivMiess  of  a  variety  of 
control  mechanismiB.  Mandating  specific 
medianisms,  howeiver,  would  be 
outside  the  scope  df  this  rulemaking. 
FDA  is  therefore  taking  these  comments 
under  advisement 

152.  A  few  comi^ents  urged  that  the 
word  "processes"  be  dum^  to 
"certified  dealer  and  licensed  harvester" 
throughout  §  123.2^  to  make  the 
terminology  consistent  writh  the  NSSP 
amd  to  darify  that  Aiese  requirements 
apply  to  everyone  fvho  buys  and  sells 
mellfish  before  thai  shellfirii  reach  the 
retail  marketplace.  The  comments  also 
recommended  nhaeging  the  word 
"shipper"  to  "prooessw  or  packer"  in 
the  provision  tnat  is  codifira  at 

$  123.28(d)(3}  in  these  final  regulations 
to  include  the  shuoker,  repadcer. 
shipper,  reshipper^  or  depiirator. 

As  mentionea  in  the  "Definitions" 
section  of  this  preamble,  the  agency  has 
conduded  that  the.  definition  rar 
"processor"  coversj  all  NSSP 
clauifications  of  shellfish  dealers, 
without  specifically  naming  each  one. 
For  consistency  thioughout  the 
regulations,  use  of  the  term  will  remain 
unchanged. 

FDA  agrees,  however,  that  the  word 
"shipper,"  as  the  agency  used  it  in  the 
proposed  regulatioos,  could  cause 
confusion  because  that  term  has  a 
diffsrent  meaning  tn  the  NSSP  Manual 
of  Operations.  Therefore,  FDA  has 
changed  the  language  of  the  final 
regulations  to  read  "packer  or 
repacker."  The  certification  number  of 
the  packer  or  lepadiLer  is  readily 
available  to  die  pn^cessor  since  it  is 
required,  under  th0  NSSP  standards,  on 
each  label  of  shuclled  product.  For 
consistency,  FDA  has  modified 
§  1240.60(c)  to  also  read  "packer  or 
repacker"  where  it  had  previously  read 
"processor." 

153.  A  few  cominents  stated  that 
proposed  §  123.28(b),  which  referred  to 
moUuscan  shellfish  that  "originate  from 
growing  areas  that  are  approved  for 
harvesting."  appears  to  prohibit 
processors  from  using  products  from 
harvest  waters  classified  imder  the 
NSSP  as  "conditionally  restricted." 
Under  the  NSSP,  sbellstock  taken  from 
such  waters  caimo|  be  directly  marketed 
for  human  consun^ption  but  can  be 


"relayed"  to  an  open  growing  area  for 
harvest  at  a  later  date.  In  addition,  the 
comments  pointed  out  that  the  word 
"approved"  is  a  formal  classification 
designation  used  in  the  NSSP.  These 
comments  said  that  harvesting  is 
permitted  from  areas  with  other  than 
"approved"  classifications  but  would 
appear  to  be  prohibited  under  the 
provisions  of  proposed  §  123.28(b).  The 
comments  suggested  use  of  the  terln 
"open"  growing  waters,  whichwould 
apply  to  several  different  NSSP  harvest 
area  classifications. 

FDA  agrees  that  the  word  "originate", 
as  used  in  proposed  §  123.28(b),  is  too 
restrictive  and  has  revised  this  section 
to  say  "harvested  from."  With  regard  to 
the  word  "approved,"  FDA  condudes 
that  no  change  is  warranted.  The 
proposal  neither  adopted  nor  referenced 
the  NSSP  growing  water  classification 
system.  The  phrase  "approved  for 
harvesting"  dioxild  not  be  construed  to 
be  limited  to  those  waters  classified  by 
a  State  under  the  NSSP  as  "approved" 
areas.  The  phrase  "approved  for 
harvesting"  is  used  in  the  final 
regulations  for  its  common  sense 
meaning  (i.e.,  those  areas  fitim  which 
harvesting  is  allowed),  which  FDA 
believes  is  appropriate. 

154.  For  ouification  purposes, 
definitions  for  the  terms  "certification 
number",  "shellfish  control  authority", 
and  "tag"  have  been  added  at 

§  1240.3(s),  (t),  and  (u),  respectively. 
These  definitions  are  taken  directly 
frtnn§  123.3. 

155.  One  comment  urged  that  the 
regulations  be  modified  to  specifically 
state  that  a  HACCP  plan  for  raw 
molliiscan  shellfish  that  contains  the 
controls  specified  in  subpart  C  of  part 
123  is  deemed  to  meet  the  requirements 
of  §123.6. 

The  agency  disagrees  with  this 
comment.  The  requirements  of  subpart 
C  of  part  123  are  designed  to  control  the 
environmental  hazards  assodated  v«rith 
the  harvest  waters  from  which 
molluscan  shellfish  are  taken, 
particularly  those  relating  to  sewage- 
related  pathogens,  chemical 
contaminants,  and  natural  toxins.  For 
this  reason,  they  must  be  included  in 
the  HACXP  plans  of  all  raw  molluscan 
shellfish  processors.  However,  they  are 
not  intended  to  control  process-related 
hazards  resulting  from,  for  example, 
time-temperature  abuse  of  the  product, 
improper  use  of  food  additives,  or  metal 
fragments.  To  control  these  hazards,  the 
processor  needs  to  follow  the  general 
approach  set  out  in  subpart  A  of  part 
123.  The  agency  has  developed  the  two 
subparts  to  be  complementary  and  has 
strived  to  eliminate  any  redimdancy  in 
their  provisions.  Thus,  it  is  theoretically 


possible  that  a  HACCT>  plan  that 
contains  the  controls  spedfied  in 
subpart  C  alone  of  part  123  still  might 
not  meet  all  the  requirements  of  §  123.6. 

FDA  has  made  two  modifications  in 
§  1240.60(b)  for  clarity  only.  Where  the 
proposed  regulations  requfred  that  the 
tag  identify  the  "*  *  *  place  where 
harvested*  *  '."FDA  has  added,  "(by 
State  and  site)."  This  change  makes 
§  1240.60(b)  consistent  v«rith 
§  123.28(c)(2).  Addititmally,  where  the 
proposed  regulations  stated  that 
improperly  tagged  or  labeled  produd 
would  be  "subjed  to  seizure  and 
destruction,"  FDA  has  amended  the 
language  to  read,  "subject  to  seizure  or 
refiual  of  entry,  and  destruction."  This 
change  is  to  make  dear  that,  for 
imported  products,  the  appropriate 
regulatory  procedure  is  refusal  of  entry, 
rather  than  seizure. 

0.  X2ompliance  and  Effective  Date 

1.  Effective  Date 

FDA  proposed  that  these  final 
.  regulations  be  effective  and  enforced  1 
year  after  the  date  that  they  are 
published  in  the  Federal  Register.  The 
purpose  of  this  proposed  endive  date 
was  to  provide  processors  with  enough 
time  to  develop  and  implement  HACXIP 
plans.  The  agency  invited  comment  on 
whether  1  year  would  be  adequate. 

156.  FDA  received  more  than  60 
comments  about  the  proposed  effective 
date.  Virtually  all  comments  agreed  that 
the  agency  shoiild  provide  some  period 
before  the  regulations  become  effective. 
The  comments  either  agreed  with  a  1- 
year  implementation  period  or 
requested  a  longer  {teriod  of  2  years  or 
more.  There  were  also  a  number  of 
comments  that  responded  to  the 
agency's  question  about  whether 
implementation  dates  should  be 
staggered  based  on  su£h  factors  as  size 
of  firm  and  level  of  risk. 

A  minority  of  comments  stated  that  1 
year  for  implementation  is  adequate. 
These  comments  argued  that  after  1 
year,  the  industry  would  have  had  3- 
years  notice  of  the  requirements.  The 
comments  argued  that  3  years  was 
suffident  total  time  to  be  informed 
about  impending  regulations.  Another 
comment  stated  that  one  year  might  be 
sufficient  for  the  seafood  industry,  but 
other  food  industries  could  need 
considerably  more  time. 

Several  comments  recommended  that 
FDA  provide  an  implementation  period 
of  longer  than  1  year  but  did  not 
recommend  a  spedfic  alternative.  These 
comments  were  concerned  that  HACCP 
training  would  not  be  completed  in  time 
for  a  1-year  implementation  date;  that 
foreign  processors  would  need  more 


time  to  implement  HAOCP;  and  that  1 
year  after  Canada  required  HACCP  for 
its  seafood  industry,  only  half  of  its 
firms  had  complied. 

The  largest  number  of  comments  on 
this  topic  recommended  that  FDA  make 
the  regulations  effective  2  years  after 
publication.  The  reason  most  often  cited 
was  that  it  will  be  more  than  1  year 
before  most  of  the  affected  firms  can 
complete  HACCP  training.  The  next 
most  frequently  dted  reason  was  that 
firms  and  trade  assodatlons  needed 
more  time  for  HACCP  plan 
development.  Several  comments  also 
disctissed  the  time  required  to  modify 
equipment  and  raise  capital;  to  respond 
to  initial,  voluntary  reviews  of  HACCP 
plans  by  regulatory  agencies;  and  for 
Federal,  State,  and  local  officials  to 
understand  HACCP  and  how  to  enforce 
it  and  to  arrange  for  cooperative 
enforcement.  A  few  comments  stated 
that  FDA  needs  sufficient  time  to 
develop  agreements  with  foreign 
countries. 

Several  comments  contended  that 
more  than  2  years  should  be  allowed  to 
implement  the  regulation.  These 
comments  mentioned  the  cultural 
change  that  HACCP  will  require  and 
concern  about  the  impact  that  the 
regulations  will  have  on  small  firms  as 
well  as  on  large  firms  vtrlth  multiple 
products  and  lines.  They  also 
mentioned  the  time  needed  for  training. 

Over  20  comments  recommended  that 
FDA  stagger  effective  dates.  A  majority 
of  these  comments  stated  that  such  a 
phased-in  start-up  should  be  based  on 
product -risk.  The  remainder  of  the 
comments  split  in  favor  of  either 
considering  both  the  size  of  a  firm  and 
the  risk  from  the  products  it  makes  or 
just  the  size  of  a  firm. 

A  smaller  number  of  comments 
argued  against  a  staggered  start.  These 
comments  expressed  the  view  that  small 
firms  and  foreign  products  should  not 
be  treated  differently  and  pointed  out 
that  all  firms  will  already  have  had  3 
years  of  notice.  Some  of  these  comments 
stated  that  it  would  be  hard  to  justify 
staggering  implementation  based  on  risk 
when  the  Illness  data  are  so  Incomplete. 
Others  expressed  the  view  that 
administering  a  staggered  start  would 
use  up  valuable  resouurces  and  only 
result  in  confusion;  that  staggering 
would  put  some  firms  at  a  competitive 
disadvantage;  and  that  it  might 
encoiuage  procrastination. 

After  mlly  considering  all  of  these 
comments,  FDA  agrees  with  the 
comments  that  suggested  that  a  2-year 
effective  date  is  appropriate.  Based  on 
FDA's  partidpation  with  the  Alliance 
that  is  developing  training  materials  for 
this  program,  FDA  has  come  to  realize 


that  2  years  must  be  provided  to 
establish  training  programs  and  to  give 
partidpants  enough  time  to  take  them. 
Two  years  is  also  the  minimum  time 
necessary  to  train  regulatory  personnel. 
The  additional  time  is  also  necessary  so 
that  the  States  will  have  a  full 
opportunity  to  understand  and  respond 
to  the  effects  of  these  regulations.  It  will 
also  increase  the  likelihood  that  more 
agreements  with  other  countries  will 
exist. 

The  additional  year  will  also  increase 
the  opportimlty  for  processors  to  engage 
in  "volimtary"  HACCP  Inspections  In 
advance  of  the  effective  date  in  order  to 
obtain  preliminary,  noiu«gulatory 
feedback  from  the  agency  on  their 
progress. 

The  agency  acknowledges  that  it  has 
urged  the  industry  to  begin  preparing 
for  HACCP  well  before  the  Issuance  of 
these  final  regulations.  However,  as  this 
preamble  amply  demonstrates,  a 
significant  number  of  questions  were 
raised  as  a  result  of  the  proposal  that 
could  not  be  answered  until  now. 
Moreover,  the  entire  support  structiire 
for  HACCP,  including  the  issuance  of 
the  first  edition  of  the  Guide  and  the 
development  of  training  courses,  model 
plans,  and  other  forms  of  technical 
assistance  that  vnW.  be  useful  to  the 
industry,  and  especially  to  small 
businesses,  will  not  be  In  place  in  time 
to  permit  a  1-year  effective  date. 

On  the  other  hand,  more  than  2  years 
does  not  appear  at  this  time  to  be 
warranted.  The  agency  is  concerned  that 
additional  time  would  adversely  affect 
the  momentum  for  this  program  without 
adding  significantly  to  the  likelihood 
that  it  will  succeed. 

On  the  other  hand,  FDA  is  sensitive 
to  the  need  to  ensure  that  small 
businesses  will  not  incur  an 
imreasonable  threat  to  their  survival  by 
an  effective  date  that  is  too  short.  The 
agency  intends  to  monitor  the  progress 
of  the  industry  after  the  regulations  are 
published  and  invites  feedback  on  this 
subject.  If  FDA  determines  that  the 
effective  date  is  placing  a  significant 
and  imreasonable  burden  on  the 
Industry,  particularly  on  small 
businesses,  the  agency  would  be  willing 
to  consider  an  extension  for  as  much  as 
one  additional  year  or  some  form  of 
additional  technical  assistance.  The 
agency  would  consider  whether  the 
delay  is  needed  for  training,  drafting 
plans,  or  taking  other  measures  that 
directly  relate  to  the  installation  of  a 
HACCP  system,  or  whether  the  time  is 
needed  to  comply  with  existing 
CGMP's.  which  are  a  prerequisite  for 
HACCP.  FDA  will  likely  be  reluctant  to 
give  firms  an  extended  period  of  time  to 


achieve  compliance  with  existing 
requirements. 

FDA  also  finds  that  there  is  not  an 
adequate  basis  at  this  time  for  staggering 
the  starts  based  on  size  or  risk.  The 
arguments  for  and  against  staggering 
generally  parallel  those  for  and  against 
exempting  firms  from  these  regulations 
altogether  on  the  basis  of  either  size  or 
risk.  These  arguments  are  discussed  in 
the  section  of  this  preamble  entitled 
"Should  Some  Types  of  Processors  Be 
Exempt?"  In  siunmary,  a  good  case  can 
be  made  that  implementation  by  small 
firms  should  not  be  delayed  because 
such  firms  accoimt  for  much  of  the 
products  with  significant  potential  for 
risk,  such  as  cooked,  ready-to-eat 
products.  Moreover,  most  seafood 
processors  are  small  firms.  Risk-based, 
as  opposed  to  size-based,  criteria  for 
staggering  firms  would  inevitably  be 
arbitrary  to  some  degree  because  data 
bova  foodbome  Illness  reporting 
systems  tend  to  skew  the  reports  toward 
more  easily  diagnosable  illnesses. 

The  comments  received  on  the  subject 
of  staggering  do  not  provide  a  ready  way 
to  overcome  these  problems.  Moreover, 
th^-year  effective  date  (rather  than  1 
year  as  proposed),  guidance,  technical 
assistance,  and  training  that  will  be 
available  to  all  processors  should  make 
staggering  much  less  necessary  than  it 
otherwise  might  have  been. 

As  stated  above,  however,  the  agency 
welcomes  feedback  on  the  progress  that 
processors  are  making  to  implement 
HACCP  that  could  have  a  bearing  on 
whether  staggering  or  an  extension  of 
the  effective  date  would  be  appropriate, 
especially  for  small  businesses. 

157.  Several  comments  asked  for  a 
form  of  staggering  based  on  when  an 
inspection  occurs  before  the  effective 
date.  These  conunents  stated  that 
processors  who  volimtarily  submit  to 
inspection  under  the  regulations  before 
the  effective  date  and  are  advised  that 
their  HACCP  systems  are  not  yet  in 
compliance  with  the  regulations  should 
have  at  least  a  6-month  grace  period  to 
correct  the  problems.  The  example 
given  in  these  comments  was  that  of  a 
processor  who  is  so  advised  1  day 
before  the  effective  date  and  thus  is 
Inevitably  out  of  compUance  on  the 
effective  date. 

As  reflected  in  the  conunents, 
inspections  of  HACCP  systems  before 
the  effective  date  will  occur  because  a 
firm  desires  feedback  and  volunteers  for 
it  when  an  FDA  investigator  arrives  for 
an  inspection.  That  feedback  vrill 
constitute  informal  advice  only  and  will 
provide  training  for  the  investigator  as 
well  as  for  the  processor.  There  may  be 
some  advantage  to  a  processor  to  obtain 
feedback  and  training  sooner  rather  than 
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later,  but  the  resullB  wrill  have  no  fonnal 
status  with  the  agency  and  would  not 
wanant  an  extension  of  the  effective 
date. 

The  agency  has  l^eard  considerable 
conoem  that  it  will  automatically  seek 
to  seiae  Or  otherwise  remove  from 
commanx  all  products  being  produced 
under  a  HACCP  system  that  is 
determined  to  be  deficient  in  any 
respect  That  concern  is  imfounded.  The 
consequence  of  being  out  of  compliance 
with  HAOCP  requitements.  on  die  first 
inspection  after  in|plementation  or 
odkarwise.  is  addressed  throughout  this 
section.  In  summaly,  FDA's  reaction 
will  depend,  as  it  does  today,  on  the 
ovenll  public  health  significance  of  the 
deficiency. 

2.  Public  Meetings! 

158.  One  comment  suggested  that 
FDA  conduct  public  meetings  to  explain 
the  requirements  ojf  these  regulations  to 
the  seafood  proces^g  industry  between 
the  publication  dale  and  effective  date 
of  these  regulations.  The  comment  also 
encouraged  a  combination  of  research, 
traiai^.  and  educational  efforts 
between  industry  and  FDA  in  order  t^ 
facilitate  the  implesnentation  of  this 
HACXPprogram. 

FDA  fully  agrees  with  the  comment. 
It  is  die  intent  of  the  agency  to  engage 
in  a  dialog  with  industry,  through  a 
combination  of  public  meetings  and 
discussions  at  tiadb  association 
meetings,  to  facilitate  a  thorough 
understanding  of  the  regulations.  FDA's 
affiliation  with  the  Alliance  reflects  the 
agency's  conmnitment  to  a  cooperative 
relationship  among  industry, 
government  (Fede^  and  State),  and 
academia  in  the  areas  of  research, 
training,  and  technical  assistance. 

3.  Penalties  for  N(^compliance 

159.  A  significant  niunber  of 
comments,  from  ptocessors  and' trade 
associati(His,  lequflsted  that  FDA 
address  how  noncf  mpliance  with  the 
mandatory  sanitation  control 
procedures  will  bo  handled.  Several  of 
these  comments  also  requested  that  FDA 
describe  the  penalties  that  can  be 
impoeed  upon  a  pfooessor  and  its 
officen  for.  Failure  of  a  processor  to 
have  and  implement  a  HACCP  plan: 
noncompliance  wfth  sanitation  control 
procedures;  and  failure  to  meet  minor 
requirements  of  the  regulations,  such  as 
the  lack  of  a  signatjure  on  a  document. 
One  commoit  stated  that  FDA's  legal 
authorities  and  enlorcement  procedures 
do  not  provide  a  meens  for  the  agency 
to  respond  in  a  manner  that  is  related 

to  the  severity  of  dsficiencies — that  is,  a 
less  severe  resptmse  to  a  less  significant 
deficiency. 
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FDA  has  a  longstanding  practice  of 
tailoring  its  regulatory  response  to  the 
facts.  A  deviation  from  any  of  the 
provisions  of  these  regulations, 
including  those  involving  the  control  of 
sanitation,  carries  the  potential  for 
regulatory  action  pursuant  to  section 
402(a)(4)  of  the  act.  However,  FDA 
intends  to  enforce  these  regulations  in  a 
manner  that  focuses  on  those  deviations 
that  have  the  greatest  potential  for 
causing  harm.  It  is  not  FDA's  intent  to 
pursue  regulatory  action  against  a 
product  or  a  processor  exclusively  for 
clerical  errore  or  minor  erron  of 
omission.  To  do  so  would  certainly  not 
be  an  efficient  use  of  agency  resources, 
nor  would  it  be  in  the  best  interests  of 
the  consuming  public. 

The  penalty  provisions  for  food  found 
to  be  adulterated  are  described  at 
"Prohibited  Acts  and  Penalties,"  in 
chapter  DI  of  the  act.  The  statutory 
sanctions  that  FDA  may  seek  include 
seizure  and  condemnation  of  a  food  and 
injunction  and  criminal  penalties 
against  a  person  (i.e.,  a  firm  and  its 
responsiUe  management). 

nDA  may  also  use  existing 
administrative  procedures,  such  as 
warning  lettera  and  conferences  with  a 
processor,  to  bring  instances  of 
noncompliance  to  the  processor's 
attention  as  it  frequently  does  under  its 
current  inspection  programs. 

Tbe  agency  cannot  state  precisely 
what  type  of  action  it  will  take  when  it 
detects  a  deficiency  becauae  FDA 
evaluates  each  deficiency  on  a  case-by- 
case  basis  to  determine  die  public 
health  significance  of  the  violation  and 
the  appropriate  response. 

4.  Preapproval  of  HACCP  Plans 

In  the  preamble  to  the  proposed 
regulations,  FDA  tentatively  concluded 
that  HACCP  plans  would  not  have  to  be 
submitted  to  the  agency  or  otherwise 
preapproved  before  their 
implementation  by  processora.  The 
reasons  for  the  agency's  tentative 
conclusion  included:  (1)  HACCP  plans 
should  be  judged  in  the  context  of  the 
processing  plant,  a  process  best 
accomplidied  during  routine  FDA 
inspections  of  processing  facilities;  and 
(2)  the  agency  does  not  have  sufficient 
resources  to  review  HACCP  plans  from 
all  domestic  and  foreign  seafood 
processors  in  advance  of  either  HACCP 
implementation  by  the  processor  or  the 
conduct  of  HACCP-based  inspections  by 
FDA. 

160.  Approximately  20  comments 
addressed  this  issue.  About  two-thirds 
of  these  comments,  from  consumer 
advocacy  groups,  processors,  trade 
associations,  said  State  government 
agencies,  contended  that  a  processor 


should  be  required  to  file  a  HACCP  plan 
and  obtain  approval  from  FDA  before 
implementing  the  plan.  The  remaining 
comments,  from  processon,  trade 
associations,  and  a  fraeign  government, 
agreed  with  FDA's  tentative  conclusion 
that  HACCP  plans  need  not  be 
submitted  to  the  agency  or  preapproved 
before  they  are  implemented. 
Some  of  the  comments  favoring 

Ereapproval  argued  that  FDA  should 
ave  control  over  the  design  of  each 
plan  before  it  is  implemented  to  ensure 
that  all  of  the  OCP's  are  identified,  and 
that  appropriate  records  will  be  kept 
Other  comments  contended  that,  in  the 
absence  of  a  preapproved  plan,  a 
processor  may  implement  a  plan  that 
FDA  woidd  later  judge  to  be  inadequate, 
possibly  raising  concerns  about  the 
product  already  produced  under  the 
plan. 

Several  comments  in  opposition  to 
preapproval  argued  that  it  would  be  too 
expensive  and  difficult  for  both  FDA 
and  the  processora  (the  latter  because 
implementation  would  be  delayed  while 
processora  waited  for  FDA  to 
preapprove  the  plan  and  every 
subsequent  diange  to  the  plan).  One 
comment  expressed  concern  that,  in 
formally  approving  a  HACCP  plan, 
legulatory  authorities  would  assume 
some  responsibility  for  the  HACCP 
system  of  an  individual  processor. 

A  few  comments  stated  that  HACCP 
plans  will  evolve  as  operations  are 
adjusted,  based  on  the  processor's 
verification  activities.  'These  comments 
argued  that  a  requirement  for  the 
preapproval  of  HACCP  plans  would 
encumber  a  processor's  ability  to  update 
its  HACCP  plan. 

The  resource  situation  since  the 
proposal  was  issued  in  January,  1994, 
has  not  changed  in  any  way  that  would 
make  the  preapproval  of  HACCP  plans 
by  FDA  practicable.  Thus.  FDA's 
analysis  of  the  comments  has  focused 
on  whether  a  lack  of  preapproval  raises 
significant  implementation  problems 
that  the  agency  must  address.  The 
comments  have  not  convinced  the 
agency  that  it  does.  FDA  finds  that  a 

Sreapproval  system  would  undiUy 
urden  the  agency's  resources,  without 
providing  significant  advantages  to  the 
public  health.  The  effectiveness  of  a 
HACCP  plan,  including  monitoring, 
recordkeeping,  and  verification,  can  best 
be  evaluated  under  actual  operating 
conditions. 

The  preapproval  of  HACCP  plans  is 
(tistinguishable  fittm  the  situation  for 
low  acid  canned  foods,  where  FDA 
reviews  submissions  of  scheduled 
processes  and  revisions  to  these 
processes  without  hinging  that  review 
on  a  visual  inspection  of  ihe  facility.  For 


low-add  canned  foods,  the  submission 
relates  solely  to  the  adequacy  of  the 
cocddng  process  to  control  one  hazard 
(C.  botulinum).  This  process  lends  itself 
to  a  paper  evaluation. 

FuA  agrees  with  the  comments  that 
suggested  that  a  requirement  for  agency 
approval  of  a  processor's  changes  to  an 
existing  HACCP  plan  would 
unnecraaarily  slow  the  process  of  plan 
improvement.  The  ability  to  modify  the 
plan  quickly  based  on  feedback  from 
verification  activities  is  an  important 
aspect  of  HACCP  that  could  be  degraded 
by  a  preapproval  requirement. 

Wnh  r^ird  to  the  concern  that  the 
lack  of  plan  preapproval  will  expose  a 
processor  to  risk  of  product  loss  if  a 
HACCP  plan,  under  which  it  had  been 
operating,  is  deemed  by  FDA  to  be 
inadequate,  the  agency  advises  that 
there  are  several  issues  that  should 
mitigate  this  concern.  First,  the  agency 
is  committed  to  providing  guidance,  in 
the  form  of  the  Guide,  to  assist 
processora  in  the  development  of 
HACCP  plans  that  are  likely  to  be 
acceptable  to  the  agency.  The  Guide  will 
be  farther  discussed  later  in  this  section. 

Second,  FDA  is  convinced  that  the 
training  requirements  of  these 
regulations  will  serve  to  inform  the 
r^ulated  industry  about  the 
expectations  of  the  agency  with  respect 
to  HACCP  plan  content.  FDA  is  working 
closely  with  the  Alliance  to  ensure  that 
training  reflects  FDA  policy. 

Third,  FDA  recognizes  and  accepts 
that,  for  HACCP  plans  to  be  effective 
and  efficient,  they  must  be  tailored  to 
the  operating  conditions  of  the 
individual  processor.  Of  ne9essity,  this 
fact  means  that  there  may  be  midtiple 
ways  to  control  an  individual  hazard. 
Consequently,  FDA  investigaton  will  be 
trained  to  objectively  evaluate  the 
processor's  HACCP  plan  from  the 
standpoint  of  whether  it  accomplishes 
its  intended  function  (i.e.,  hazard 
control),  rather  than  whether  it  follows 
any  preconceived  model. 

Finally,  as  described  earlier,  for  the 
HACCP  program,  FDA  intends  to 
respond  proportionally  to  deficiencies 
that  it  finds  during  inspections.  The 
nature  of  the  agency's  response  will 
depend  on  the  totality  of  the  situation 
and  on  the  public  health  implications  of 
the  deficiency.  When  circumstances 
permit,  the  processor  will  be  given  the 
opportunity  to  make  appropriate 
corrections. 

5.  Filing  Plans  Widi  FDA 

161.  A  few  comments  stated  that  FDA 
should  require  processora  to  file  HACCP 
plans  with  the  agency,  not  necessarily  to 
obtain  preapproval,  but  to  allow  FDA  to 
compile  HACCP  plans  from  all  seafood 


processes.  The  comments  suggested 
that  FDA  selectively  audit  a  sample  of 
processor  HACCP  plans  from  the  file 
copies,  perhaps  based  on  product  risk, 
the  presence  or  absence  of  certain 
CCP's,  or  other  relevant  factore.  Some  of 
these  comments  recommmded  that  FDA 
request  voluntary  sulnnission  of  plans 
prior  to  the  implementation  deadline. 
A  file,  or  library,  of  HACCP  plans  of 
all  seafood  processora  would  likely 
present  various  benefits  from  the 
standpoint  of  trend  analysis  and 
program  evaluation.  The  agency  finds, 
however,  that  the  burdens  would 
outweigh  the  benefits,  largely  for  the 
same  reasons  that  rule  out  tbe 
preapproval  of  plans  by  FDA.  For 
example,  the  library  would  have  to  be 
updated  every  time  that  any  processor 
updated  its  plan.  Therefore,  FDA  is  not 
requiring  that  processora  file  their  plans 
with  the  agency. 

6.  Third  Party-Approval 

162.  Several  comments  urged  FDA  to 
include  a  provision  requiring  third- 
party  approval  of  processora'  HACCP 
plans,  especially  if  preapproval  by  FDA 
is  not  required.  The  comments 
suggested  that  the  lack  of  a  requirement 
for  a  processor  to  use  a  disciplinary 
team  approach  to  develop  a  HACCP 
plan,  as  suggested  by  the  NACMCF, 
coupled  with  infrequent  FDA 
inspections,  could  mean  that  a 
processor  might  operate  for  yean 
without  an  appropriate  plan.  The 
comments  noted  that  competmt 
processing  authorities  are  available  to 
provide  third-party  plan  approvals  and 
audits. 

On  the  other  hand,  one  comment 
argued  that  a  requirement  for  third  party 
HACCP  plan  approval  is  not  necessary. 
This  comment  stated  that  a 
nonregulatory  first  inspection  would 
obviate  any  form  of  preapproval. 

FDA  recognizes  that  some  processora 
may  benefit  from  obtaining  third-party 
assistance  in  developing  their  HACCP 
plans  and  in  evaluating  their 
implementation.  An  independent  audit 
is  often  helpful  in  locating  problems  in 
a  system  and  offera  the  benefit  of 
bringing  in  expertise  not  always 
possessed  by  many  seafood  processora. 
FDA  is  aware  that  some  processora  have 
engaged  in  these  kinds  of  arrangements 
in  the  past  and  encourages  their  use. 

However,  the  agency  cannot  agree  that 
third  party  assistance  should  serve  as  an 
"approver'  for  regulatory  purposes. 
First,  to  maximize  consistency  and  fair 
treatment,  the  responsibility  for  the 
initial  HACCP  plan  evaluation  (outside 
of  the  processor's  own  verification 
activities)  belongs  to  FDA.  throu^ 
routine  inspections  of  processing  plants. 


Second.  estabUshing,  certifying,  and 
auditing  a  network  of  third  parties 
whose  approvals  FDA  would 
automadoslly  accept  would  impose 
significant  burdens  on  the  agency  that 
FDA  could  not  accommodate. 

As  discussed  above,  FDA  is  engaging 
in  significant  efforts  to  fecilitate  the 
developmmt  of  appropriate  HACCP 
plans.  The  overall  nigh  level  of  policy 
guidance  and  techniod  assistance  that 
will  be  available  to  processora  from  FDA 
and  a  variety  of  other  sources  should 
minimize  thie  incidence  of  processora 
developing  and  implementing  plans  that 
do  not  address  those  hazards  that  are 
reasonably  likely  to  occur.  Therefore, 
FDA  is  not  providing  for  third-party 
approval  of  HAOCP  plans. 

7.  The  First  Inspection 

In  the  preamble  to  the  proposed 
regulations,  FDA  tentatively  concluded 
that  after  the  efiiective  date  of  these 
regulations,  FDA's  review  of  processora' 
HACCP  plans  and  procedures  would 
occur  at  the  time  of  the  routine 
establishment  inspection.  FDA 
requested  comment  on  whether  the  first 
HACCP  review  should  be  nonregulatory, 
even  though  the  inspection  of  the 
processor  would  otherwise  be 
regulatory. 

163.  Approximately  30  comments, 
mostly  representing  processora  and 
trade  associations,  addressed  this  issue. 
All  but  one  of  the  comments  asked  that 
the  first  review  of  a  processor's  HACCP 
plan  and  procedures  be  nonregulatory. 
Approximately  one-fourth  of  these 
comments  further  asked  that  the  second 
such  evaluation  also  be  nonregulatory. 

The  comments  stated  that  a 
nonregulatory  visit  by  FDA  would  assist 
the  processor  in  determining 
deficiencies  in  its  plan  without  fear  of 
enforcement  action  and  would  provide 
FDA  investigators  with  hands-on 
experience  in  a  HACCP-based 
inspection.  The  comments  suggested 
that  this  arrangement  would  foster  a 
cooperative  spirit  between  the  agency 
and  the  industry  and  would  provide  the 
time  necessary  for  the  Investigator  to 
discuss  with  the  processor  how  the  plan 
should  be  tailored  to  address  the  details 
of  the  processor's  operation. 

One  comment  stated  that  the 
initiation  of  a  sweeping,  new  program 
will  generate  many  questions  and  will 
necessitate  innumerable  judgments  on 
the  part  of  both  processora  and 
investigafora.  The  comment  suggested 
that  it  would  be  preferable  for  these 
questions  and  judgments  to  occur 
during  nonregulatory  visits. 

On  the  other  hand,  one  comment 
suggested  that  the  firet  review  of  a 
processor's  HACCP  plan  should  be 
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regulatnv.  because  qnoe  the  efiective 
dMe  has  been  raeched,  cooiplianoe  wfith 
the  regulations  should  be  enloioed. 

FDA  sgraes  with  tl^  ounments  that 
suggseted  that  a  smooth  tiansitiai  to  a 
mandatory  HAOCP  nrstam  of  preventive 
controls  is  man  like^  the  result  of 
diatogue  than  leguklofy  action.  For 
HAOCP  to  succeed,  ^rocassois  must  be 
committed  to  it  bec^ise  they  perceive 
benefits  to  themselves  from  its  use  other 
than  simply  the  avoidance  of  regulatory 
sanctions. 

FDA  has  concluded  that  a  2-year 
effective  date,  rather  than  the  1-year 
date  that  was  pioposM,  will  provide 
substantial  opportunity  bx  dialogue. 
Moreover,  die  propt^onal  response  to 
jKoblems  that  FDA  intends  to  onploy, 
taking  into  account  the  newness  of  the 
system,  should  obviajte  many  of  the 
comments'  concems  about  excessive 
regulatory  sanctions  eariy  in  the 
process.  ConseqiMnt|y,  FDA  concludes 
that  an  ofBcially  designated, 
nonragulatory  first  inspection  is  not 
necessaty.  I 

FDA  has  concluded  that  2  yeers  is 
sufBcisnt  time  for  a  processor  to  train 
employees  or  secure  prop^ly  trained 
coiuultants,  perfonnia  hazard  analysis, 
develop  a  HACX7  plan,  and  implement 
and  evaluate  HAOCP,  control  procedures 
that  will  cmnply  with  these  regulations. 
The  additional  yesr  viU  enable  the 
agency's  field  investigative  force  and  the 
industry  to  begin  sorting  out  many  of 
the  issues  that  are  lilely  to  develop 
during  implementation. 

As  stated  earlier,  the  agency  intmds 
to  perform  informal  EACCP  evaluations 
of  willing  processorsiduring  routine 
inspectioiu  conduct^  during  the  2-yeer 
implementation  period.  These 
evaluations  shouid  serve  to  aid  the 
devek^ment  of  both  the  indiistry's 
HAOCP  programs  and  the  agency's 
HAOCP  inspectional  skills.  They  will 
also  largely  take  the  place  of  the 
proposed  type  of  nonregulatory 
inspections. 

rDA  agrees  with  the' comment  that 
pointed  out  that  the  initiation  of  this 
program  will  generate  many  questions 
and  issues  that  will  have  to  be  worked 
out  between  processors  and  the  agency. 
Moreover.  FDA  accepts  that,  despite  the 
years  of  grovindwork  and  the  pilot 
programs  that  have  been  the  basis  for 
agency  policy  decisions  to  date,  there 
will  be  detaik  that  will  have  to  evolve 
over  time  as  the  program  is 
implemented.  It  is  highly  likely  that  this 
evolution  will  contimie  well  after  the 
efiisctive  date  of  these  regulations.  FDA 
will  take  this  factor  into  account  in  its 
initial  interactions  with  processors  after 
the  efiective  date.  Tfap  agency  may  find 
it  appropriate  to  use  Its  regulatory 


discretian  when  it  finds  a  basis  far 
concern  about  a  processor's  HAOCP  . 
plan  or  procedures  that  relate  to  a 
matter  about  wdiich  policy  is  still  being 
formulated. 

Howrever,  the  agency  is  conconed 
that  thera  could  be  significant  problems 
if  it  officially  designated  its  HAOCP 
review  during  the  first  inspection  as 
bring  nonregulatory.  First,  such  a  step 
could  creete  unfair  situations.  For 
example.  FDA  could  find  itself  in  the 
position  of  pursuing  regulatory  acticm 
against  one  processor  for  failure  to 
adequately  control  a  particular  hazard 
whiM.  at  tne  seme  time,  treating  a 
similar  deficiency  by  another  processor 
as  "nonregiUatory."  Second,  it  could 
foster  actions  by  firms  to  avoid 
application  of  the  regulations,  such  as 
name  changes  or  reorganizations  to 
creete  the  argument  that  the  "new  firm" 
is  entitled  to  a  nonregulatory  inspection. 
Third,  it  is  not  cleer  how  long  such  a 
policy  should  last  Arguably,  the 
reasons  in  support  of  a  nonregulatory 
first  inspection  become  much  weaker  in 
the  case  of  a  firm  that  goes  into  buriness 
for  the  first  time  a  numbn  of  ]rears  after 
the  efiective  date  of  the  program. 

For  all  of  the  foregoing  reasons,  PDA 
has  concluded  that  it  can  accomplish 
the  things  that  led  it  to  inquire  uout  the 
possibility  of,  and  the  comments  to 
support,  designating  the  first  HAOCP 
inspection  as  a  nonregulatory  inspection 
without  making  such  a  designation  and 
creating  the  pr^lems  that  such  a 
designation  could  caiise. 

8.  Role  of  the  FDA  Investigator 

164.  In  the  preamble  to  the  proposal. 
FDA  stated  its  tentative  conclusion  that 
its  investigators  would,  among  other 
things,  evaluate  the  adequacy  of 
processors'  HAOCP  plans  during  routine 
inspections.  A  few  comments  ejected 
to  this  role  for  the  investigators.  These 
comments  stated  that  investigators 
should  be  responsible  for  verifying  that 
the  processor  has  performed  a  hazard 
analysis:  developed  a  HACOP  plan 
where  warranted:  implemented  the 
HACOP  plan;  and  recognized,  corrected, 
and  recorded  deviations  from  the 
HAOCP  plan.  The  comments  further 
stated  that  investigators  should  not  be  in 
a  position  to  challenge  the  adequacy  or 
design  of  a  HAOCP  plan. 

The  comments  pointed  out  that 
HAOCP  plans  are  tailored  for  each 
operation,  designed  by  either  a  company 
team  or  a  knowledgeable  individual 
thoroughly  familiar  with  the  operation. 
They  questioned  whether  an  FDA 
investigator  would  have  the  expertise  to 
determiM  the  acceptability  of  the  plan. 

Many  FDA  investigatora  alreedy  nave 
considerable  training  in  HAOCP  and 


food  science,  and  most  have  an 
academic  background  in  the  sciences. 
They  will  also  receive  training  during 
the  implementation  period  that  focuses 
on  compliance  with  these  regulations. 
The  investigaton  will  be  exposed  to  the 
Guide,  amoin  other  sources,  for 
infcnmation  UMUt  potential  hazards  to 
be  considered  for  particular  products 
and  processes.  This  exposure,  coupled 
with  investigators'  ejqwrienoe  with  the 
industries  with  w^ch  tb^  work,  will 
give  them  a  sound  basis  fm  malting 
screening  determinatimis  about  the 
adequacy  of  processon'  HAOCP  plans. 
Thera  is  little  doubt  that  the  caliber  of 
investi^tor  screening  decisions  will 
imfNTOve  with  experience  with  these 
regulations  and  with  exposure  to  more 
and  varied  processor  HAOCP  programs. 
FDA  is  confident  that  its  field 
investigative  staff  will  quickly  adjust  to 
the  task  of  fostering  compliaiice  vdth 
these  regulations,  as  they  have  to  past 
initiatives. 

Where  investigatora  are  unsiue  about 
the  adequacy  of  a  processor's  HAOCP 
plan,  they  will  have  ready  access  to,  and 
will  be  encouraged  to  consult  with, 
district,  regional,  and  headquarten 
experts.  Investigatora  will  also  be 
instructed  to  discuss  with  plant 
management  the  reasons  and  scientific 
support  for  hazard  analysis  and  HACOP 
plan  decisions  tiiat  are  in  question. 
Where,  because  of  the  complexity  of  a 
particular  situation,  the  investigator 
caimot  reach  a  decision  about  the 
adequacy  of  a  particular  aspect  of  a 
processor's  HAOCP  plan,  the 
investisator  will  be  instructed  to  collect 
as  muob  information,  iiu:luding 
supporting  ^ta,  as  is  necessary  in  order 
to  radlitate  further  agency  review. 

Therefore,  FDA  concludes  that  the 
existing  system  adequately  addresses 
the  concerns  of  the  comments. 

9.  Disagreements  and  Appeals 

165.  A  significant  munber  of 
commoits,  primarily  from  proc»ssora 
and  trade  aModations,  stated  that  FDA 
should  have  a  mechanism  to  resolve 
differences  between  an  FDA  investigator 
and  a  processor  regarding  the  adequacy 
of  the  processor's  HAOCP  plan, 
especially  given  the  subjective  nature  of 
the  determination  as  to  what  the 
hazards  are  that  are  reasonably  likely  to 
occur  and  that  therefore  must  be 
controlled  through  HAOCP.  The 
comments  contended  that  a  cooperative 
discussion  between  FDA  and  tl^ 
processor's  HAOCP  experts  would  be 
preferable  to  an  mforcement 
confrontation,  and  that  this  discussion 
would  allow  a  processor  to  explain  its 
decisions  and  procedures.  Other 
comments  urged  FDA  to  formalize  an 
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appeal  process  in  the  regulations  that 
would  establish  a  processor's  rights  to 
contest  any  HAOCP  compliance  action 
by  FDA.  Moreover,  these  comments 
stated  that  FDA  should  not  take 
enforcement  action  based  on  a 
disagreement  in  the  field  between  an 
investigator  and  the  developere  of  the 
plan. 

As  previously  mentioned,  agency 
investigators  will  be  instructed  to 
discuss  their  concerns  about  potential 
inadequacies  in  processor  HAOCP  plans 
with  me  mani^ement  of  the  firm  in  an 
effort  to  leam  die  basis  of  the  firm's 
decisions.  If  the  investigator  retains 
concern  that  a  plan  is  inadequate  in 
some  regard  even  after  discussing  it 
with  the  firm,  the  investigate^'  will  list 
findings  oa  the  report  that  is  provided 
to  the  management  of  the  firm  at  the 
conclusion  of  the  inspection 
(Inspectional  Observations,  FDA483). 
The  FDA483  only  represents  the 
opinion  of  the  investigator  and  is  not 
necessarily  the  final  opinion  of  the 
agency,  llie  investigator  will  document 
the  processor's  response  to,  or 
exphnation  of,  the  findings  listed  on  the 
FDA483  report. 

It  has  been  longstanding  FDA  policy 
to  conduct  an  internal  review  of 
investigatora'  inspectional  findings 
before  initiating  regiilatOTy  action.  There 
is  an  opportunity  at  each  stage  for 
disciission  betMreen  the  firm  and  the 
agency.  These  FDA  review  practices 
will  not  change  under  a  HACCP-based 
system. 

Based  aa  the  foregoing,  the  agency 
concludes  that  the  concern  expressed  in 
the  comments  about  possible 
precipitous  ccHnpliance  action  as  a 
result  of  the  fincUngs  of  FDA 
investigatora  is  unwarranted.  It  is  worth 
repeating  that  the  agency  intends  to 
engage  in  conflict  resolution  through 
dialogue  wherever  possible  and 
appropriate.  Given  these  facts,  FDA  has 
concluded  that  a  provision  for  a  special 
appeals  process  for  matters  concerning 
these  regulations  is  not  necessary. 

10.  Status  of  the  "Guide" 

In  the  preamble  to  the  proposed 
regulations,  FDA  discussed  ihe  "five 
preliminary  steps' '  to  HACOP 
recommended  by  the  NACMOF.  These 
steps  lead  a  processor  through  a  logical 
process  for  identify  mg  hazards  that  are 
likely  to  occur  in  a  product  and  for 
developing  a  HAOCT  plan.  In  an  effort 
to  facilitate  this  process,  especially  for 
the  many  small  businesses  involved  in 
seafood  processing,  FDA  is  developing 
the  Guide,  a  draft  of  which  was  made 
available  shorUy  after  publication  of  the 
proposed  regulations.  The  draft  Guide 
provides  information  on  hazards  and 


appropriate  controls  by  species  and  by 
product  type.  The  preamble  said  that 
the  information  contained  in  the  draft 
Guide  is  the  kind  of  information  that 
would  likely  result  in  a  HAOCP  plan 
that  is  acceptable  to  the  agency.  FDA 
received  considerable  comment  on  the 
contents  of  the  draft  Guide  and  intends 
to  publish  a  redrafted  first  edition 
shortly  after  the  publication  of  these 
regulations. 

166.  A  number  of  commenta 
expressed  concern  about  how  the  Guide 
would  be  used  by  FDA  investigatora 
when  evaluating  a  processor's  HACOP 
plan.  The  commenters  were  troubled  by 
the  prospect  that  FDA  investigaton 
woiUd  not  be  trained  to  evaltiate  HACOP 
plans  that  diffar  fitnn  the  Guide,  and 
that,  therefore,  they  would  take 
exception  to  a  HACOP  plan  that  deviates 
bom  the  Guide.  The  commenta  stated 
that  industry  experience  with  HACOP 
demonstrates  the  need  to  provide 
flexibility  so  that  HACOP  plans  can  be 
tailored  to  the  specific  operating 
conditions  of  a  processor. 

Other  comments  stated  that  the  Guide 
did  not  provide  express  guidance  on  the 
meaning  of  the  key  phrase  "reasonably 
likely  to  occur."  llie  commenta  stated 
that  the  Guide  should  clarify  whether  it 
is  FDA's  intention  that  the  hazards 
identified  in  the  Guide  are  the 
"reasonably  likely"  hazards  under  all 
conditions  for  the  specific  species  and 
processing  operations  that  are  listed. 

Several  commenta  cautioned  that  the 
Guide  should  not  be  characterized  as  a 
"safe  harbor,"  i.e.,  that  FDA  should  not 
promote  strict  adherence  to  the  Guide 
regardless  of  the  cirounstances.  Such  a 
characterization,  they  argued,  could 
cause  processors  to  omit  the  critical 
hazard  analysis  step  in  HAOCP  plan 
development  and  risk  developing  plans 
that  do  not  fit  the  conditions  of  their 
processes. 

The  Guide  is,  in  the  agency's  opinion, 
a  compilation  of  the  best  available 
information  on  the  subject  of  hazards 
and  controls  in  seafood  processing.  It 
contains  FDA's  recommendations  as  to 
the  hazards  that  it  believes  are 
"reasonably  likely"  to  occur  in  specific 
species  and  finished  product  forms 
under  ordinary  circumstances,  but  it 
also  provides  information  on  rarer 
hazards  as  well.  FDA  recognizes  that  the 
firat  edition  of  the  Guide  miist  clearly 
distinguish  between  the  two. 

The  term  "reasonably  likely"  is  now 
effectively  defined  in  §  123.6(a)-  It  is 
worth  noting  that,  under  §  123.6(a), 
whether  a  hazard  is  "reasonably  likely" 
will  depend,  at  least  in  part,  on  the 
drctunstances  that  exist  at  the  time  that 
the  hazard  analysis  is  conducted.  For 
example,  a  cotain  toxin  might  be  rare. 


but  if  it  starta  presenting  itself  in  fish 
and  becomes  known,  it  may  warrant  a 
new  hazard  analysis  that  may  identify  it 
as  "reasonably  likely"  for  a  period  of 
time. 

FDA  also  recognizes  that 
circumstances  may  occur  in  which 
hazards  will  exist  that  are  not  identified 
in  the  Guide.  These  hazards  may  be  the 
result  of  a  previously  unidentified 
phenomenon  (e.g.,  the  identification  of 
a  natural  toxin  in  a  species  previoiisly 
not  assodated  with  that  toxin)  or  of 
xmique  conditions  in  the  way  that  the 
product  is  handled  by  a  particular 
processor  (e.g.,  unusual  equipment  or 
processing  methods).  Thus,  a  definitive 
determination  of  "reasonably  likely  to 
occiu"  can  come  only  as  a  result  of  a 
carefully  conducted  hazard  analysis 
performed  for  a  specific  product  under 
specific  processing  conditions. 

FDA  recognizes  that  a  HACCP 
approach  requires  flexibility  and  will 
endeavor  to  make  the  Guide  consistent 
with  such  flexibility.  FDA  will  provide 
training  to  ita  investigators  so  that  they 
will  be  prepared  to  evaluate  a  HACCP 
plan  that  is  not  consistent  with  the 
Guide  and  to  evaluate  the  effectiveness 
of  controls  that  differ  from  those 
suggested  in  the  Guide.  The  agency 
agrees  that  the  Guide  is  not  a  "safe 
harbor"  for  all  situations.  Processors 
who  utilize  the  Guide  should  compare 
it  to  their  own  circumstances  and  make 
whatever  adjustmenta  in  the  approach 
suggested  in  the  Guide  that  are 
necessary. 

11.  Trade  With  the  EU 

167.  One  comment  suggested  that, 
because  of  directives  issued  by  the  EU, 
many  processors  may  need  early 
recognition  of  their  HACCP  programs  by 
FDA.  The  comment  further  suggested 
that  early  recognition  could  be  used  by 
the  agency  as  a  means  of  training  FDA 
inspectional  personnel. 

InDA  is  aware  of  the  directives  of  the 
EU.  The  agency  intends  to  consider  how 
it  can  best  help  processors  respond  to 
those  directives,  among  other  factors,  as 
it  formulates  ita  plans  for 
implementation  of  these  regulations. 

12.  Measuring  Program  Success 

In  the  preamble  to  the  proposed 
regulations,  FDA  asked  for  comment  on 
what  teste  should  be  used  to  measure 
the  success  of  the  HACCP  program  as  a 
whole,  and  how  often  those  teste  should 
be  conducted. 

168.  A  significant  number  of 
conunente  stated  that  indicatore  of  the 
success  of  the  seafood  HAOCP  program 
coidd  include:  A  reduction  in  the 
number  of  seafood-borne  illnesses: 
improved  consiuner  confidence  in 
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asafood  coosumptiao;  and  a  reduction 
in  the  number  of  violative  products  that 
enter  the  maricatplace.  Sevoal 
comments  stated  thtt  periodic 
inspections  of,  and  sampling  at, 
processors  and  imp<irters  by  FDA,  State, 
and  foreign  o£Bciai^  coupled  with 
illness  reputing  from  a  strengthened 
CDC  program,  would  provide  adequate 
verification  of  the  effectiveness  of  the 
program.  However,  two  other  comments 
stated  that  the  success  of  the  seafood 
HACCP  program  caanot  be  measured 
solely  by  a  decrease  in  illnesses, 
because  many  food-borne  illnesses  are 
the  result  of  probleihs  in  the  retail 
sector,  vfbich  is  neiOier  covered  by 
these  regulations  nor  adequately 
regulated  by  the  States. 

The  agency  sgrees  with  those 
comments  that  suggested  that  the 
ultimate  goal  of  theSe  regulations  should 
be  the  improved  saftty  of  fish  and 
fishery  products— a  reduction  in  the 
actual  niunber  of  seSfbod-related 
illnesses.  FDA  will  continue  to  closely 
monitor  the  CDC  system,  as  well  as 
reports  of  illness  anfi  death  attributable 
to  the  consimiption  of  seafood  that  it 
receives  from  other  sources,  for  trends 
that  may  indicate  an  emerging  problem 
or  the  intensificatioti  or  modification  of 
an  existing  problemi  However,  the 
agency  also  agrees  with  those  conunents 
that  suggested  that,  because  many  of  the 
seafood-related  illnesses  are  attributable 
to  recreetional  or  subsistence  fishing  or 
to  problems  in  the  retail  and  food- 
sendee  sectors  (Ref.  7,  pp.  2;  IS;  27;  and 
28),  improvements  to  process  controls 
that  result  from  the  implementation  of 
HACCP  may  not  be  fully  reflected  by  a 
reduction  in  the  number  of  illnesses. 
Additionally,  as  baa  been  previously 
discussed,  the  CDC  System  encompasses 
only  reported  illnesses  and  is  an 
imperfiBct  means  of  fudging  reductions 
in  actual  niunbers  of  illnesses.  FDA  is 
supportive  of  a  strei^gthening  of  the  CDC 
reporting  system,    i 

Based  in  part  on  tpe  comments 
received,  the  agency  will  be  looking  at 
ways  to  assess  a  reli^ticnship  between 
success  of  the  HACCP  program  and 
levels  of  consumer  confidence,  levels  of 
violative  product  ini  the  mailcetplace, 
improvements  in  tha  quality  and 
quantity  of  preventijro  controls 
throughout  the  industry;  and  the  results 
of  FDA  and  cooperating  State  and 
foreign  inspections.  As  indicated  in  the 
summary  of  the  Regulatory  Impact 
Analysis  elsewhere  in  this  preamble, 
FDA  is  planning  to  evaluate  key  features 
of  this  program  witl^in  the  first  sevnal 
years  d  implementation.  This 
evaluation  will  include  an  assessment  of 
its  effectiveness. 
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169.  One  comment  suggested  that 
end-product  testing  should  be  used  by 
FDA  for  pro-am  siuveillance  purposes, 
particularly  for  imports.  This  comment 
encouraged  FDA  to  conduct  statistically 
reliable  baseline  and  monitoring 
surveys,  modeled  after  those  used  in  the 
MSSP,  conducted  by  NMFS,  to:  (1) 
Determine  how  oftm  consumer  hazards 
occur;  (2)  set  specific  goals,  objectives, 
and  operational  strategies  for  the 
HACCP  program;  and  (3)  provide  a 
means  by  which  the  program's  success 
can  be  measured. 

FDA  has  historically  collected  and 
analyzed  surveillance  samples  during 
and  outside  the  course  of  its  routine 
inspections.  The  purposes  for  these 
sample  collections,  in  many  ways,  align 
with  those  suggested  by  the  comment. 
The  agency  is  committed  to  continued 
surveillance  sampling  and  intends  to 
use  such  samplii^  in  an  assessment  of 
the  HACCP  program. 

170.  Another  comment  suggested  that 
HACCP  will  only  be  successful  in 
improving  coitfidence  in  seafood  if  the 
program  is  accompanied  by  a  consumer 
education  effc»t  that  explains  the 
benefiu  of  HACCP.  The  omunent 
encouraged  FDA  to  perform  a  baseline 
study  that  assesses  die  level  of 
consiuner  anxiety  with  respect  to 
seafood  consumption  and  compare  it  to 
the  results  of  a  study  that  it  performs 
sometime  in  the  fotxue. 

FDA  agrees  that  another  major  goal  of 
these  regulations  is  to  increase 
consumer  confidence  in  the  safety  of 
seafood.  The  agency  recognizes  that 
publication  and  enforcement  of 
regulations  aimed  at  improving  seafood 
safety  alone  will  not  achieve  that  goal. 
Consumers  must  be  informed  of  the 
benefits  of  producing  products  under 
HACCP  preventive  controls.  Within  its 
budgeted  constraints,  the  agency 
intends  to  «igage  in  a  program  of 
consumer  education  for  that  purpose. 
The  prospect,  of  baseline  and  followup 
studies  of  consumer  confidence  (or 
anxiety)  will  also  be  considered. 

P.  Other  Issues 

FDA  received  a  number  of  additional 
comments  that  did  not  address  any 
specific  provision  of  the  proposal, 
although  some  of  them  were  in  response 
to  invitations  in  the  preamble  to 
comment  on  various  subjects. 

1.  Relationship  to  Other  Programs 

In  the  preamble  to  the  proposed 
regulations,  FDA  invited  comment  on 
how  FDA's  HACCP  program  for  seafood 
processors  should  mesh  with  existing 
State  HACCP  programs  for  seafood,  in 
order  to  avoid  imposing  inconsistmit 
Federal  and  State  HACCP  requirements. 


In  the  preamble.  FDA  acknowledged 
that  many  States  are  under  considerable 
pressure  to  cut  back  on  programs  where 
there  is  an  overlapping  Federal  program. 
Nonetheless,  the  agency  urged  States  to 
maintain,  if  not  strengthen,  thmr 
seafood  programs  and  to  work  with  FDA 
to  develop  an  integrated  Federal/State. 
HACCP-based  seafood  omtrol  program. 

171.  Approximately  12  comments, 
representing  processors,  trade 
associations,  and  State  government 
agencies,  recommended  that  FDA 
coordinate  its  HACCP  program  with 
existing  State  and  Federal  seafood 
control  programs.  Several  comments 
emphasized  that  a  coordinated  effort 
would  ensure  uniform  application  and 
interpretation  of  HACCP  principles, 
while  preventing  duplication  of  effort 
that  wastes  limited  enforcement 
resources.  One  comment  stated  that 
such  a  coordinated  effort  would  be 
bdlitated  if  only  a  single  HACCP  plan 
were  required  for  each  processing 
facility,  rather  than  one  that  was 
designed  to  meet  FDA  requirements  and 
another  that  would  meet  State 
requirements.  Another  commmt  noted 
that  a  multitude  of  differing  HACCP 
regulations  would  only  serve  to  confuse 
processors  and  dilute  the  effectiveness 
of  the  Federal  program.  The  comment 
further  recommoided  that  FDA  work 
with  AFDO  to  promote  State  laws  and 
regulations  that  are  compatible  with 
FDA's  HACCP  program. 

One  comment  suggested  the  formation 
of  a  task  force  representing  the  food 
industry,  FDA,  USDA.  and  DOC  to  work 
towards  the  goal  of  reducing  regulatory 
duplication. 

The  agency  a^ees  that  there  is  a  need 
for  Federal/State  partnership  to 
facilitate  the  efficient  implementation  of 
HACCP  programs.  FDA  believes  that 
coordination  with  the  States  would 
permit  both  the  agency  and  the  States  to 
leverage  their  inspectiraial  resources. 
FDA,  as  well  as  the  States,  would 
benefit  by  dividing  the  workload  and 
sharing  data  and  other  information. 
Such  coordination  would  also  benefit 
industry  through  consistent  inspections 
and  regulat(Hy  requirements. 

The  agency  has  already  begun  to 
coordinate  its  efforts  with  the  States  on 
seafood.  The  formation  of  the  Alliance, 
to  which  AFDO  is  a  member,  is  one 
such  endeavor.  The  Alliance  is 
described  in  detail  in  the  "Training" 
section  of  this  preemble. 

With  FDA's  support.  AFDO  passed  a 
resolution  supporting  the  development 
of  FDA/State  partnership  agreements  at 
its  1994  meeting  in  Portland,  ME  (Ref. 
220).  The  resolution  specifically 
recommended  that  HACCP  be  the  basis 
of  such  partnerships  and  noted  the 


shared  roles  of  FDA  and  State  regulators 
in  seafood  safety,  the  limited  resources 
of  both  levels  of  government,  and  the 
existence  and  the  potential  impact  of 
the  Alliance. 

Meanwhile,  FDA  is  increasing  its  use 
of  partnership  agreements  with  State 
enforcement  agencies.  For  instance,  the 
Northeast  Region  of  FDA  has  entered 
into  a  threeway  partnership  agreement 
with  the  Northeast  Food  and  Drug 
Officials  AssociatioR  and  individual 
States  to  provide  industry  with  HACCP 
training  at  the  retail  level.  FDA  also 
expects  to  enter  into  partnership 
agreements  with  States  to  implement 
HACCP  pilot  programs  for  foods  other 
than  seafood.  FDA's  Northeast  Region 
has  already  signed  such  an  agreement 
with  the  Commonwealth  of 
Massachusetts,  and  more  are 
anticipated. 

These  initiatives  demonstrate  the 
agency's  desire  to  coordinate  its  efforts 
with  the  States.  The  agency's 
cooperative  efforts  in  the  area  of  HACCP 
reflect  a  trend.  The  agency  has  used 
cooperative  efforts  in  other  areas,  such 
as  pesticide  sampling  and  workplan 
sharing.  FDA  will  continue  to  explore 
ways  to  coordinate  the  Federal  and  State 
role  in  the  regulation  of  seafood. 

172.  A  number  of  comments 
recommended  that  States  act  as  the 
primary  enforcement  agencies  for  these 
HACCP  regulations,  while  FDA's 
responsibility  would  be  to  evaluate  the 
States'  compliance  with  HACCP 
inspection  protocols.  Some  of  these 
comments  suggested  that  such  a 
program  could  be  patterned  after  the 
NSSP. 

FDA  is  adopting  these  HACCP 
regulations  to  implement  and  enforce 
the  act.  While  FDA  plans  to  work 
cooperatively  with  the  States  in  all  ways 
possible,  the  agency  cannot  delegate  its 
authority  under  the  act.  h  is  possible 
that  in  some  aspects  of  seafood     ■ 
processing,  the  States  will  serve  as  the 
primary  enforcement  agencies,  with 
FDA  serving  primarily  an  auditing 
function.  However,  responsibility  for 
enforcing  the  act  and  these  regulations 
must  remain  with  FDA. 

173.  A  niunber  of  comments,  from 
processors,  trade  associations,  and  one 
ccmsumer  advocacy  group,  maintained 
that  FDA's  HACCP  regulations  should 
preempt  any  existing  State  HACCP 
programs.  'The  comments  contended 
that  Federal  preemption  would 
ultimately  reduce  confusion  caused  by 
conflicting  State  programs,  reduce  costs, 
and  promote  imiformity.  Examples  of 
the  specific  areas  of  conflict  were  not 
provided  by  the  comments. 

As  was  previously  stated,  FDA 
intends  to  work  through  AFDO  and 


through  Federal/State  partnerships  to 
seek  consistency  in  State  regulatory 
approaches  to  HACCP  for  seafood 
inspection  and  through  the  NSSP 
process  and  the  ISSC  to  attain  this  goal 
specifically  for  molliiscan  shellfish. 
Moreover,  processors  in  each  State  must 
comply  with  Federal  HACCP 
reqiiirements  if  their  product  moves  in 
interstate  commerce.  For  these  reasons, 
the  agency  has  concluded  that  there  is 
no  need  for  Federal  preemption  of  State 
regulatory  requirements. 

174.  Several  comments  encouraged 
PDA  to  work  closely  with  NMFS  to 
coordinate  FDA's  program  with  the 
existing  NMFS'  HACCP  program.  The 
comments  noted  that  cooperation  with 
NMFS  would  help  the  two  agencies 
avoid  wasteful  duplication  of  effort  and 
would  reduce  the  burden  on  those  firms 
already  operating  under  the  NMFS 
program. 

FDA  agrees  with  these  comments  and 
notes  that  FDA  and  NMFS  are 
coordinating  their  HACCP  programs  to 
ensure  compatibility.  Nonetheless,  FDA 
advises  that  the  NNff'S  program  is  a 
voluntary,  fee-for-service  program  and  is 
likely  to  continue  to  include  features 
that  go  beyond  the  requirements  of  these 
regulations,  especially  in  the  area  of 
preventive  controls  for  economic  fraud 
and  plant  and  food  hygiene. 

A  1974  MOU  between  FDA  and 
NMFS  recognizes  the  respective  roles  of 
the  two  agencies  and  commits  the  two 
agencies  to  consistency  and 
cooperation.  FDA  will  continue  to  work 
with  NMFS  to  maintain  a  coordinated 
Federal  effort. 

2.  "Whistleblower"  Protection 

175.  A  few  comments  luged  that  these 
regulations  include  "whistleblower" 
protection  for  employees  of  seafood 
processors.  Whistleblower  protection  is 
designed  to  protect  workers  from  being 
fired  or  otherwise  discriminated  against 
for  revealing  wrongdoing  by  their 
employers.  The  wrongdoing  in  this  case, 
presumably,  would  likely  involve  the 
falsification  of  HACCP  records.  The 
comments  argued  that:  "Whistieblowers 
are  iispensable  as  the  eyes  and  ears  for 
overextended  FDA  personnel  making 
limited  spot  checks.  The  public's  line  of 
defense  will  be  no  stronger  than  the 
shield  protecting  industry  worker's 
rights  to  obey  and  help  enforce  this 
Uw." 

One  concern  that  FDA  has  heard 
about  the  credibility  of  a  HACCP  system 
is  that  important  records  can  be 
falsified.  It  is  alleged  that,  without 
whistleblower  protection,  it  is  much 
less  likely  that  the  agency  will  know 
about  falsifications. 


While  the  agency  is  confident,  based 
in  part  on  its  experience  reviewing 
records  in  the  low-acid  caimed  food 
program,  that  it  can  detect  frdsification, 
FDA  also  expects  from  experience  that 
it  will  be  alerted  to  p>ossible  wrongdoing 
from  time  to  time  by  employees  of 
processors  even  in  the  absence  of 
whistleblower  protection.  FDA  has 
received,  and  acted  upon,  confidential 
information  from  employees  of 
regulated  firms  for  decades.  This 
assistance  has  proven  invaluable  on 
many  occasions.  The  only  protection  to 
these  employees  available  frjm  FDA  has 
been  confidentiality. 

The  question  raised  by  the  comments 
is  whether,  in  addition  to  the  actions 
against  the  product  or  the  processor  that 
would  be  available  to  FDA  as  a  result  of 
violations  of  the  requirements  of  the  act 
and  these  regulations,  there  must  be 
specific  protection  for  employees  in 
order  for  the  program  to  succeed.  The 
agency  has  concluded  that,  like  other 
FDA  programs,  this  program  can  be 
successful  in  the  absence  of  specific 
whistleblower  protection,  and  that 
congressional  action  would  be  necessary 
to  provide  protection  other  than 
confidentiality. 

FDA  cannot  provide  whistleblower 
protection  in  these  regulations.  FDA 
believes — and  case  law  bears  out — that 
there  must  be  a  nexus  between  the 
conduct  being  required  by  regulations 
and  the  focus  of  the  underlying  statute, 
in  this  case  primarily  section  402(a)(4) 
of  the  act.  An  analysis  of  the  application 
of  section  402(a)(4)  of  the  act  to  these 
regulations  can  be  found  in  the  "Legal 
Basis"  section  of  this  preamble. 

While  FDA  has  determined  that  an 
assessment  of  processing  risks  and  a 
plan  that  ensures  that  these  risks  are 
minimized  has  the  requisite  nexus  to 
section  402(a)(4)  of  the  act,  and  that  this 
nexus  justifies  adopting  these 
regulations,  the  agency  does  not  see  a 
sufficient  nexus  between  whistleblower 
protection  and  the  prevention  of 
adulteration  of  food.  If  a  firm  retaliates 
against  an  employee  who  brings 
complaints  or  other  information  about 
the  firm  to  FDA,  the  implication  of  such 
an  action  is  that  there  is  a  condition  at 
the  firm  that  may  need  investigation, 
not  that  the  products  produced  by  the 
firm  are  necessarily  adulterated.  It  may 
be  the  case  that  the  products  are 
adulterated,  but  such  a  conclusion  does 
not  flow  as  directly  frt)m  section 
402(a)(4)  of  the  act  as  does  the 
conclusion  that  seafood  products  not 
produced  under  a  HACCI*  plan  have 
been  produced  imder  insanitary 
conditions  whereby  they  may  have  been 
rendered  injurious  to  health.  For  this 
reason,  FDA  concludes  that  it  lacks 
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deercut  authority  to  provide 
wliistleblower  proteotion  in  these 
ragulations. 

3.  Separation  of  QuaMty  Control  (QC) 
and  Production        | 

178.  A  few  comments  requested  that 
the  regulations  mandate  structural 
independence  withii|  a  processing  firm 
between  "HACCP  QC  (quality  control] 
personnel"  and  "production" 
personnel.  Otherwise,  according  to  the 
comments.  "HACXT  QC  personnel 
could  still  be  hired  and  fired  by  a 
production  supervisor." 

FDA  does  not  believe  that  a  change  in 
the  regulations  would  be  beneficial  in 
this  regard.  It  is  imp<}rtant  to  recognize 
that,  under  HACCP,  production 
personnel  are  the  observer/operators 
who  perform  the  initial  monitoring  of 
CCP's  as  well  as  the  lecordkeeping  that 
documents  the  results  of  this 
mcmitoring.  The  operation  of  the 
HACCP  system  mustiinvolve  the  whole 
organization,  not  jusf  QC  posonnel. 

However,  it  is  reasonable  to  expect 
that,  where  practical,  verification 
activities  should  be  performed  by 
individuals  other  thafi  those  who  made 
the  records  in  the  first  place.  For 
verification,  the  agency  encourages  the 
kind  of  organizational  separation  that  is 
being  urged  in  the  comments. 

The  agency  recognizes,  however,  that 
many  s^ood  companies  will  not  be 
large  enough  to  have  distinct, 
independent  organizstional  imits  that 
can  verify  each  other's  work.  The 
seafood  industry  is  characterized  by 
small  businesses.  FDA  has  concluded 
that  such  a  requiremtot  is  not  practical 
for  this  indusdy.       I 

It  is  wcwth  noting  tnat  the  regulations 
at  parts  113  and  114  for  low-acid 
canned  foods  and  adidified  foods 
contain  recordkeeping  requirements  and 
some  verification  requirements  that  are 
similar  to  the  provisions  of  these 
regulations.  In  certaio  respects,  parts 
113  and  114  served  as  models  for  the 
seafood  HACCP  program.  Those 
regulations  have  succeeded  even  though 
they  do  not  require  a  separation 
between  QC  personnel  and  production* 
personnel.  Given  thi^  history,  the 
agency  is  reluctant  to  mandate  the 
internal  structure  of  seafood  processors. 

4.  Education  I 

177.  FDA  received  B  number  of 
comments  on  the  suqject  of  seafood 
safety  education.  These  comments  were 
in  response  to  an  invitation  in  the 
preamble  to  the  proposed  regulations  for 
comments  on  risk  reduction  activities 
that  could  be  regarded  as 
complementary  to  HACCP,  primarily 
directed  toward  postprocessing 
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handling.  In  addition.  FDA  asked  for 
comment  on  appn^riate  education  and 
information  that  should  be  directed 
toward  consumers  and  recreational 
fishermen,  even  though  education 
aimed  at  these  groups  is  actually  outside 
the  scope  of  this  rulemaking.  FDA  made 
this  request  based  on  a  recognition  that 
HACCP  cannot  reasonably  be  expected 
to  solve  every  problem.  The  agency 
recognizes  that  HACCP  must  be 
integrated  into  a  comprehensive 
program  for  seafood  safety.  Education  is 
ano^er  important  component  of  that 
program.  As  one  comment  noted:  « 

*  *  *  the  responsibility  for  seafood  safety 
should  be  met  at  every  level  of  seafood 
distribution,  from  harvesters  to  processors  to 
retailers,  restaurants  and.  finally,  the 
consumers  themselves.  Regulations  are  not  a 
substitute  for  informed  and  responsible 
behavior  and  it  is  impractical  to  extend  the 
scope  of  the  proposed  regulations  to 
everyone  involved  in  handling  and 
consuming  seafood. 

The  comments  overwhelmingly 
endorsed  the  value  of  education.  They 
strongly  supported  education  for.  (1) 
Consumers  on  the  handling  and 
purdiasing  of  seafood,  especially 
through  brochures  at  the  point  of 
purchase  and  information  available  at 
pharmacies,  and  on  the  significance  of 
HACCP,  especially  with  regard  to  the 
government's  verification  role;  (2) 
recreational  fishermen,  provided  by  the 
State  during  licenstire  (with  guidance 
from  the  Federal  government)  and 
through  articles  in  popular  fishing  and 
outdoors  magazines;  (3)  subsistence 
fishermen;  (4)  retailers,  including  food 
service  and  restaurants. 

FDA  greatly  appreciates  these 
conunents.  The  agency  agrees  that 
education  is  an  essential 
complementary  activity  to  HACCP  as 
well  as  to  other  aspects  of  FDA's  overall 
seafood  program.  The  comments  will  be 
taken  into  account  as  the  agency 
develops  its  educational  program. 

178.  FDA  also  invited  comment  on 
whether  the  agency  should  consider 
proposing  to  require  handling 
instructions  for  consumers  on  the 
labeling  of  seafood.  Any  action  that  FDA 
were  to  take  along  these  lines  would  be 
as  part  of  a  separate  rulemaking. 

The  agency  received  about  20 
comments  on  this  issue.  Approximately 
half  of  those  conmients  supported  the 
notion  of  mandatory  safe  handling 
instructions.  One  business  noted  that 
safe  handling  instructions  would  help  to 
ensure  the  safety  of  a  product  through 
the  distribution  chain,  while  another 
business  said  that  such  instructions  had 
a  real  potential  to  decrease  seafood- 
related  illness.  One  individual 
commented  that  safe  handling 


instructions  would  increase  consumer 
confidence  in  these  products.  One 
industry  comment  noted  that  a  task 
force  composed  of  industry,  Federal  and 
State  agencies,  and  constuners  should 
agree  on  the  appropriate  statement. 
Some  comments  indicated  that  safe 
handling  instructions  might  be 
appropriate  for  high-risk  products. 

The  remainder  of  the  comments  on 
this  issue  disagreed  that  safe  handling 
instructions  for  seafood  should  be 
required  by  FDA.  Many  of  these 
comments  noted  that  most  seafood 
products  include  such  instructions 
volimtarily.  One  trade  association 
commented  that  such  a  requirement 
would  limit  retailers'  flexibility  and 
creativity  and  impose  significant  new 
costs  on  retailers  and  consumers.  Most 
of  those  comments  noted  that  requiring 
new  information  would  detract  from 
other  labeling  requirements. 

FDA  appreciates  these  comments  and 
the  different  points  of  view  that  they 
represent.  The  agency  will  use  the 
comments  in  its  deliberations  on  this 
issue. 

179.  Finally,  FDA  described  some  of 
its  educational  efforts  aimed  at 
medically  compromised  individuals 
about  avoiding  raw  moUuscan  shellfish 
and  invited  conunent  on  types  of 
education  and  information  activities 
that  might  be  useful  in  this  regard.  The 
agency  received  about  a  dozen 
comments  on  this  subject. 

Most  of  these  comments  addressed 
whether  there  should  be  mandatory 
warning  labeling  for  raw  molluscan 
shellfi^.  A  majority  of  the  comments 
stated  that  the  agency  should  require 
warning  labeling.  Ttuee  comments  from 
consumer  groups  stressed  the  need  to 
protect  hi^-risk  individuals.  One  State 
government  commented  that  warnings 
for  raw  molluscan  shellfish  should  be 
tied  to  specific  locations  and  times  of 
year.  One  professional  association 
requested  that  the  warning  state  that  the 
shellfish  should  only  be  eaten  if  it  is 
certified  and  tagged. 

Three  comments  stated  that  warning 
labels  would  be  inappropriate.  One 
comment  noted  that  shellfish  are  not 
consumed  in  enough  quantity  to  be  a 
problem.  Another  comment  stated  that 
warning  labels  would  imduly  alarm 
those  not  at  risk  and  that  better  channels 
exist  for  educating  those  at  risk. 

A  few  comments  did  not  specifically 
address  warning  labels  but 
recommended  that  FDA  target  advice 
directly  to  compromised  individuals. 
Those  comments  suggested  that  FDA 
direct  information  to  the  medical 
community  involved  in  the  treatment  of 
those  individuals. 


Again.  FDA  thanks  the  comments  for 
providing  views  on  a  matter  that  is 
outside  ue  scope  of  this  rulemaking. 
FDA  is  working  to  provide  information 
to  at-risk  populations  and  its  strategy  on 
how  best  to  do  so  is  evolving.  The 
agency  will  take  the  comments  into 
account  as  it  devefops  policy  in  this 
area. 

In  summary,  the  agency  agrees  that 
education  is  an  essential 
complementary  activity  to  HACCP  as 
well  as  to  other  aspects  of  FDA's  overall 
seafood  program.  The  comments 
relating  to  education  will  be  tiseful  to 
the  agency  as  it  develops  its  education 
programs. 

5.  Traceback  Mechanisms 

180.  One  comment  recommended  that 
FDA  develop  and  incorporate  methods 
to  trace  back  fish  and  mandate  such 
traceback  in  these  regulations.  The 
comment  described  the  use  of  bar  codes 
and  computer-based  tracking  niunben 
by  a  meat  products  company  that  enable 
it  to  trace  a  specific  cut  of  meat  from  a 
store  or  restatuant  to  its  source. 

The  agency  acknowledges  that 
tracebadw  to  the  water  would  be  useful 
for  cratain  species  of  fish  associated 
with  certain  hazards,  e.g.,  dguatoxin. 
On  the  other  hand,  traceback  to  the 
water  for  scombrotoxin  would  not  be 
particularly  useful,  although  traceback 
through  the  distribution  chain  to  find 
out  the  source  of  mishandling  would  be 
useful.  The  agency  urges  the  industry  to 
consider  this  comment.  FDA  advises 
that  it  is  willing  to  explore  this  idea 
further,  althou^  not  as  part  of  this 
rulemddng. 

6.  Tribal  Governments 

181.  FDA  received  a  few  comments  on 
the  effect  of  these  regulations  on  tribal 
governments.  The  preamble  to  the 
proposed  regulations  noted  that 
Executive  Order  12875  of  October  26, 
1993.  requires,  among  other  things, 
consultation  with  tribial  governments 
before  the  formal  promulgation  of 
regulations  containing  unfunded 
Fmieral  mandates.  While  FDA  does  not 
believe  that  these  regulations  impose  an 
unfunded  Federal  mandate,  the  agency 
wishes  to  foster  consultation  on  mattera 
that  might  significanUy  affect  tribal 
communities.  Consequentiy,  FDA 
requested  comment  on  the  economic 
e^ct  of  the  regidations  on  tribal 
governments. 

FDA  received  no  comments  from 
tribal  governments.  One  comment,  from 
a  tribal  business,  stated  that  the  impact 
of  the  regulations  on  tribal  governments 
will  be  benefidal  because  they  will 
result  in  safe  products,  positive 
consumer  perceptions,  and  positive 


market  impacts.  The  othw  comment  that 
mentioned  this  subjed  was  from  an 
academic,  who  expressed  the  view  that 
the  regulations  will  have  a  major  impad 
on  tribal  groups  involved  in  fisheries 
and  contains  unfunded  Federal 
mandates.  The  comment  did  not 
elaborate.  Neither  of  these  comments 
justifies  any  change  in  these  regulations. 

The  agency  renuins  interestwl  in 
fostering  consultation  with  tribal 
communities  as  they  see  fit  and 
encourages  correspondence  bom  tribal 
governments. 

7.  HACCP  System  Improvements 

182.  A  comment  urged  that  there  be 
a  process  to  continually  amend  or 
update  these  regidations. 

FDA  points  out  that  such  a 
mechanism  exists  in  its  regidations. 
Under  §  10.30  (21  CFR  10.30),  interested 
persons  are  provided  with  a  process  by 
which  they  can  petition  the  agency  to 
amend  and  update  these  regulations. 

From  a  less  mechanistic  viewpoint, 
the  agency  recognizes  that  these 
regidations  represent  a  pioneering 

Erogram  that  has  not  been  attempted 
afore.  While  the  agency  believes  that 
suffident  groundwork  has  been  laid  to 
adopt  these  regulations  and  to  begin  to 
implement  them,  FDA  also 
acknowledges  that  full  scale 
implementation  will  reveal 
modifications  that  may  be  necessary, 
both  in  the  short  and  long  terms. 
Consequentiy,  the  agency  will  be  highly 
receptive  to  feedbadk  from  all  parties 
who  are  affected  by  these  regulations 
and  will  remain  open  to  changes  that 
are  necessary  in  the  regulations.  The 
"Verification"  section  of  this  preamble 
reflects  the  agency's  interest  in 
evaluating  this  program. 

183.  A  number  oi  comments  asked  for 
improvements  in  the  foodbome-illness 
reporting  system  operated  by  CDC. 
Some  comments  urged  collaboration 
between  FDA  and  OXI.  One  comment 
advocated  the  creation  of  an  active 
reporting  system. 

These  comments  are  essentially 
outside  the  scope  of  this  rulemaking. 
Nonetheless,  the  agency  recognizes  that 
the  strength  of  the  foodbome-illness 
reporting  system  bears  directly  on  the 
ability  of  the  agency  to  measure  the 
public  health  impact  of  HACCP.  Both 
FDA  and  CDC  agree  that  underreporting 
is  an  undesirable  feature  of  the  current 
system.  FDA  and  CDC  have  been 
collaborating  on  an  active-type  reporting 
system.  The  limiting  fedor,  however, 
will  always  be  resources.  Significant 
improvements  in  the  current  system 
will  involve  considerable  expense. 

184.  One  comment  provided  views  on 
fectors  that  would  limit  the 


eSsctiveness  of  HAOCP.  Hie  comment 
died: 

[P]oor  commitment  by  company 
management  and  lack  of  allocatioa  of 
neooMiry  resourcet:  improper  training:  iadi 
of  understanding  and  planning  in  all  stages 
of  implementatioa  of  a  planl,]  and  hilure  to 
reco^iize  the  need  to  understand  the 
corporate  culture  change  which  must 
accompany  an  effective  HACX7  program. 

FDA  agrees  with  this  comment  but 
hopes  that  company  management  will 
embrace  HAOCP  and  recognize  the 
benefits  that  it  offen  to  the  firm. 

m.  Paperwork  Reduction  Ad  of  1995 

This  final  rule  contains  collections  of 
information  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  The  tide, 
description,  and  respondent  description 
of  the  information  collections  are  shown 
below  along  with  an  estimate  of  the 
annual  recordkeeping  and  periodic 
reporting  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Reporting  and  recordkeeping 
requirements  for  processore  and 
importers  of  fish  and  fishery  products 
under  the  provisions  of  21  CFR  parts 
123  and  1240.  Procedures  for  the  Safe 
and  Sanitary  Processing  and  Importing 
of  Fish  and  Fishery  Products. 

Description:  This  regidation 
implements  the  use  of  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
methodology  to  ensure  that  processed 
and  imported  fish  and  fishery  products 
are  safe  within  the  meaning  of  sections 
402(a)(1)  and  402(a)(4)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Ad  (21  U.S.C 
342(a)(1)  and  342(a)(4)). 

Description  of  Respondents: 
Businesses  or  other  for  profit 
organizations. 

Although  the  January  28, 1994, 
proposed  rule  provided  a  60  day 
comment  period  (extended  to  90  days  in 
the  April  7, 1994,  Federal  Register,  59 
FR 16578)  imder  the  Paperwork 
Reduction  Ad  of  1980,  and  this  final 
rule  incorporates  the  comments 
received,  as  required  by  44  U.S.C. 
section  3507(d),  FDA  is  providing 
additional  opportunities  for  public 
comment  imder  the  Paperworic 
Reduction  Act  of  1995,  which  applies  to 
this  final  rule  and  was  enacted  after  the 
expiration  of  the  comment  period. 

Therefore,  the  agency  sohdts  public 
comment  on  the  information  collection 
requirements  in  order  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
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perfoimance  of  the  functions  of  the 
agency,  including  whether  the 
infmnatian  will  have  practical  utility; 
(2)  evaluate  the  accaracy  of  the  agency's 
estimate  of  the  bunlBn  of  the  proposed 
collection  of  infbnnation.  Including  the 
validity  of  the  methodology  and 
aasumpttions  used;  (j3)  enhance  the 
quality,  utility,  and  plarity  of  the 
information  to  be  collected;  and  (4) 
minimiaw  the  Inirdeo  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 


collection  techniques  or  other  forms  of 
information  technology.  e.g..  permitting 
electnmic  submission  of  responses. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirements  by  February  18, 
1996,  and  should  direct  comments  to 
FDA's  Dockets  Management  Branch 
(address  above). 

Prior  to  the  effective  date  of  this  final 
rule,  FDA  will  publish  a  notice  in  the 
Federal  Register  when  the  information 
collection  requirements  in  this  rule  are 
submitted  for  OMB  approval,  and  again 
when  OMB  makes  a  decision  to 


approve,  modify  or  dist^rove  the 
information  collection  requirements. 

Sections  of  this  final  rule  require  that 
certain  businesses  collect  informaticm 
and  keep  records.  Under  Public  Law 
104-13  Federal  agencies  are  required  to 
estimate  the  hoius  and  costs  attributable 
to  collections  of  information,  as  defined 
in  44  U.S.C  3502(3).  that  are  required 
by  Federal  regulation.  Table  1  sets  forth 
an  estimate  of  the  hours  that  are 
required  annually  for  compliance  with 
each  section  in  part  123  that  requires 
regulated  entities  to  collect  or  record 
information. 


Table  1 .— Estimateo  Average  Annual  Information  Collection  and  Recordkeeping  Burden 


123.6(a).(b),(d)  — 

123.6(c)(5) 

123.8(a)(1),(c) 

123.12(a)(2)(D 

123.6(c)(7) 

123.7(d) 

123.8(d) 

123.11(c)  

123.12(c)  

123.12(a)(2) 

123.10 

Firat  year  taM  button  hours 
Annual  recuning  tfial  hours 


21CFR 


No.  of  re- 
spond- 
ents 


4.850 
4.860 
4350 
1,000 
4360 
1.940 
4360 
4360 
1.000 
20 
24 


No.  of  re- 

8D0O808 

per  re- 
spond- 
ent' 


1 

4 

1 

80 

280 

4 

47 

280 

80 

1 

1 


Hours  per 

re- 
sponse^ 


16 
03 
4 
0.2 
03 
0.1 
0.1 
0.1 
0.1 
20 
24 


Total 
hours 


77.6003 

5380 

19.400 

16.000 

470,400 

1340 

22,795 

135300 

8,000 

4,0003 

116.4003 

877315 

679315 


'  Baaed  on  an  sstfciieiud  averaoe  of  280  woiMng  days  per  year. 

'Estjinalad  awaragejime  per  8  hour  work  day  unless  one  tkne  response. 

'Nonrecurring  burasfw. 

The  ibowe  ssMnfMlBa  Induda  ttw  Iniomialion  colection  requirements  In  the  tolowing 

123.16  Smotad  FHHh-pmcan  controis  (see  123.6(b)) 

123.28(a)  Souree  CcrHroto-Moluscan  SheMsh  (see  123.6(b)) 

123.26(c),(d)  necento   moluacan  shaMah  (see  123.6(c)(7)) 

123.9  Raoordi  oonir|l  ganeral  (see  reoordkig  and  reoerds) 


The  time  and  coatft  of  these  activities 
will  vary  considerably  among 
processors  and  imperters  of  fish  and 
fishery  products,  depoiding  on  the  type 
and  number  of  prodticts  involved,  and 
the  nature  of  the  equipment  or 
instruments  reqtured  to  monitor  critical 
control  points.  Hie  burdens  have  been 
estimated  using  the  typical  small 
seafood  processing  pina  as  a  model 
because  these  firms  represent  a 
significant  proportion  of  the  industry. 

The  burden  estimate  in  Table  1 
includes  only  those  collections  of 
informatimi  under  this  rule  that  are  not 
already  required  under  current  statutes 
and  regulations  and  are  being  added  by 
this  rule.  For  example,  the  current  good 
manufacturing  pradlioes  provisions  in 
21  CFR  part  110  already  require  that  all 
food  ptooeuon  ensile  good  sanitary 
practices  and  conditf  ons,  monitor  the 
quality  of  incoming  materials,  monitor 
and  omtrol  food  teisperatures  to 
prevent  bacterial  growth,  and  pwfoim 


certain  corrective  actions  and 
verification  procedures. 

In  addition,  the  estimate  does  not 
include  collections  of  information  that 
are  a  usual  and  customary  part  of 
businesses'  normal  activities.  For 
example,  the  tagging  and  labelling  of 
molluscan  shellfish  (§  1240.60)  is  a 
customary  and  usual  practice  among 
seafood  processors.  Consequently,  the 
estimates  in  Table  1  accounts  only  for 
new  information  collection  and 
recording  requirements  attributable  to 
part  123. 

There  are  no  additional  capital  costs 
associated  with  this  regulation  that  are 
not  also  attributable  to  the  preexisting 
requirements  of  part  110. 

FDA  estimated  in  the  proposal  that 
the  total  biuden  to  aU  reqHmdents 
would  be  2,826,850  hours.  That 
estimate,  however,  significantly 
overestimated  the  bunien  because  it 
included  activities  performed  by 
domestic  processors  that  are  not  related 


to  information  collection  and 
recordkeeping,  and,  more  significantly, 
did  not  account  for  existing  regulatory 
requirements  and  usual  and  customary 
business  practices,  as  described  above. 

The  agency  has  recalculated  the 
recordkeeping  biuden  in  a  manner  that 
is  more  consistent  with  the  intent  of 
Public  Law  104-13.  Therefore,  the 
burdens  presented  in  Table  1  are  those 
actually  associated  with  collecting  and 
recording  the  pertinent  HACCP 
information.  "Hie  burdens  for  HA(XP 
plan  development,  plan  reassessment, 
and  record  review  are  also  included  in 
the  recalculated  burden.  In  estimating 
the  time  for  the  preparation  of  a  HACiCP 
plan,  the  agency  believes  that  a 
significant  portion  of  the  training  hours 
can  also  be  characterized  as  time  spent 
on  preparation  of  the  plan. 

Additionally,  the  agency  recognizes 
that  the  regulations  will  place  a  burden 
on  seafood  importers.  For  this  reason. 
FDA  has  included  in  the  burden 


estimate  the  time  necessary  for 
importers  to  develop  a  written 
verification  plan,  verify  compliance  of 
imports,  and  keep  records  of  their 
verification  activities. 

Few  comments  provided  information 
on  the  number  of  hoius  that  a  processor 
would  expend  on  information  collection 
and  recordkeeping,  as  described  in  the 
preamble  to  the  proposed  regulation. 
One  comment  estimated  that  the  annual 
burden  would  vary  from  200  to  over  700 
hours,  depending  on  the  type  of 
product,  and  another  comment 
suggested  that  one  hour  per  day,  or  365 
hours  per  year,  would  be  required.  One 
comment  stated  that  the  agency's 
estimate  of  650  hours  per  year  was 
reasonable.  Another  comment  estimated 
four  to  five  hours  per  day,  or  1,820 
hours  per  year  as  \he  likely  burden. 
None  of  these  comments  provided 
information  to  support  how  the 
commenters  arrived  at  their  estimates. 

It  seems  likely  that  the  estimates 
suggested  by  the  comments  wen 
calculated  based  on  the  same  errors  that 
the  agency  made  in  the  proposal,  that  is, 
by  combining  the  biudens  associated 
with  HACXIP  data  collection  and 
recordkeeping  with  other  HACXIP 
activities  unrelated  to  information 
collection  and  recordkeeping,  vrith 
usual  and  customary  information 
collection  and  recordkeeping  practices, 
and  with  collections  of  information 
required  by  the  provisions  of  the 
Federal  Food,  Ihug,  and  Ck)smetic  Act 
and  implementing  regulations.  This 
conclusion  is  supported  by  the  fact  that 
some  of  the  comments  expressed 
agreement  with  the  agency's 
calculations.  For  these  reasons,  FDA 
concludes  that  no  changes  in  its 
corrected  calculations  are  necessary  to 
respond  to  the  comments. 

IV.  EcoBomic  Impact 

A.  Introduction 

In  accordance  with  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act,  FDA  has  examined  the  impacts  of 
the  final  rule.  Executive  Order  12866 


directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  The  Regulatory  Flexibility  Act 
(Pub.  L.  96-354)  requires  analyzing 
options  for  regulatory  relief  for  small 
businesses. 

The  Unfunded  Mandates  Reform  Act 
(Pub.  L.  104-4}  requires  (in  section  202) 
that  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
annual  expenditure  by  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000 
(adjusted  annually  for  inflation).  The 
Unfunded  Mandates  Reform  Act  also 
requires  (in  section  205)  that  the  agency 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and, 
fitim  these  alternatives,  select  the  least 
costly,  most  cost-effective,  or  least 
biudensome  alternative  that  achieves 
the  objective  of  the  rule.  Even  though 
FDA  finds  that  the  costs  of  this  final 
rule  may  be  below  $100  million  a  year, 
estimating  these  costs  is  a  difficult  task 
involving  imcertainties.  This  analysis, 
together  with  the  preamble  published  in 
the  Federal  Register  and  supporting 
analysis  and  materials,  constitutes  a 
final  RL\.  Therefore,  FDA  has  treated 
the  final  rule  as  an  economically 
significant  regulatory  action  imder 
Executive  Order  12866.  Consequently, 
the  agency  has  completed  this  full  RIA 
which  demonstrates  that  this  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these  two 
statutes.  In  addition,  this  dociunent  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  as  an 
economically  significant  regulatory 
action  imder  Executive  Order  12866. 
FDA  has  concluded  that  the  net  benefits 
of  this  rule  (benefits  minus  costs)  are 
largest  for  the  regidatory  option  selected 
as  specified  by  Executive  Order  12866. 


FDA  has  also  concluded  that,  pursuant 
to  the  Unfunded  Mandates  Act,  the 
regulatory  option  selected  is  the  least 
burdensome  option  to  accomplish  the 
goal  of  controlling  all  physical, 
chemical,  and  microbiological  hazards 
reasonably  likely  to  be  present  in 
seafood. 

As  a  part  of  the  preamble  to  the 
proposed  regiilation,  FDA  published  a 
siunmary  of  the  Preliminary  Regulatory 
Impact  Analysis  (PRIA)  and  placed  on 
file  with  FDA's  Docket  Managements 
Branch  the  complete  PRIA.  In  addition, 
FDA  has  placed  the  full  final  Regulatcny 
Impact  analysis  on  file  at  E>ockets 
Management  Branch  (address  above). 

FDA  has  fully  reviewed  the 
information  on  which  the  PRIA  was 
based,  the  comments  on  the  PRIA,  and 
other  available  information  on  the  costs 
and  benefits  of  HA(XP  for  the  seafood 
industry.  Based  on  this  review,  FDA  has 
arrived  at  two  estimates  of  the  costs  in 
this  final  rule  as  well  as  upper  and 
lower  estimates  of  benefits.  As  can  be 
seen  in  the  agency's  siunmary  of  costs 
and  benefits  are  summarized  in  Table  2, 
FDA  believes  that  the  costs  of  the  final 
rule  will  range  from  $677  million  to 
$1,488  while  the  benefits  will  range 
from  $1,435  to  $2,561  biUion.  In  its  final 
analysis,  the  agency  maintains  that  the 
total  benefits  of  this  mandatory  seafood 
HACCP  rule  will  exceed  the  total  costs. 

Regulatory  Options 

The  agency  raised  and  received 
comment  on  a  number  of  regulatory 
options  in  the  PRIA.  The  most 
significant  two  options  raised  were 
regulating  only  high  risk  products  or  the 
most  serious  hazards  and  providing 
regulatory  relief  for  small  businesses. 
The  first  option  is  inconsistent  with  the 
objective  of  this  regulation,  to  control  all 
physical,  chemical  or  microbiological 
hazards  reasonably  likely  to  be  found  in 
seafood  products.  Although  FDA  has 
not  granted  relief  only  for  small 
business,  the  agency  has  extended  the 
compliance  date  for  all  firms  from  1 
year  to  2  years. 


Table  2.— Summary  of  Total  Costs  and  Benefits 


Year 

Costs  trom 

FDA  models 

(millions) 

Costs  adjusted 
fromNMFS 
model  (mil- 
lions) 

Benefits  lower 
(miKons) 

Benefits  upper 
(miUiortt) 

1  ~... 

2 - 

4   •••••■••••••••«•••■••■••••••••»••••••••••■••••••■•••■•••■•■■•>•••■•■•■»••••••••■•■•■>••«•••■■■■•••••■•■•••■•■•••••■••• 

$69 
42 
41 
38 

$162 

9173 

83 

80 

$73 

108 

86 

87 

$108 

156 
158 

Total' : 

677 

1,482 

1.435 

2361 

'The  total  defines  the  total  discounted  costs  and  benefits  beyond  the  4th  year  and  discounted  at  6  percenL 
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In  the  PRIA.  FDA  was  reluctant  to  rely 
only  on  results  of  tfte  limited  experience 
with  HACCP  in  thei  seafood  industry. 
FDA  balanced  the  reports  of  some 
seafood  fiimywhicfa  showed  that  the 
costs  of  HAOCP  weie  low,  with  a  study 
of  the  costs  of  HACXF  that  had  been 
ckme  under  coDtrai^  with  NMFS  by  A. 
T.  Kearney.  Inc.  (Cdntract  No. 
NA88AA-H-SK00^).  This  study 
showed  significantly  higher  costs  (as 
reflected  in  the  ran^  of  cost  estimates 
summarized  above)|but  had  several 
flaws  that  mgendei;  skepticism  about  its 
results  as  well.  For  exsmple.  none  of  the 
plants  that  were  the  sub)ects  of  the 
study  had  actiially  knplemented 
HACCP,  and  the  syttem  whose  costs 
were  studied  was  si^poificantly  more 
demanding  than  the  system  embodied 
in  the  21  CFR  part  123.  Despite  these 
fiKts.  the  cost  estimates  in  the  PRIA 
were  based  aa  the  results  of  the  NMFS 
study  because  FDA  considered  it  to 
represent  the  best  evidence  available  at 
that  time. 

As  explained  moas  fiiUy  below.  FDA 
used  modeling  tech^iique  and  the 
expmience  reported  about  seafood  firms 
to  produce  estimatea  that  are  in  genwal 
agreement  and  that  are  approximately 
one-fourth  of  those  estinuted  in  the 
NMFS  study  reported  in  the  PRIA. 

In  estimating  the  (nets  in  this  PRIA. . 
there  are  three  checks  that  have  helpeid 
ensure  the  accuracy  of  the  costs  that 
would  be  imposed  by  adoption  of  this 
regulation,  llie  first  is  the  cost 
onnments,  but  these,  the  agency's 
snalysis  revealed,  were  in  most  cases 
rather  general,  not  well  supported,  and  ' 
of  only  marginal  assistance.  The  second 
is  modeling  by  FDA  experts  based  cm 
their  experience  wi4i  the  use  of  HACCP 
in  the  seafood  industry;  working  with 
aquatic  species  and  the  public  health 
problems  that  they  present;  inspecting 
snd  studying  both  seafood  plants  and 
low  add  canned  focid  plants  (which 
have  operated  under  HACCP  principles 
for  almost  two  decades):  and 
participating  in  the  FDA-^«IMFS  seafood 
pilot.  The  rMults  of  {this  modeling  are 
detailed  below.  The  third  source  is 
information  that  FDA  received  from 
firms  that  have  actually  implemented 
HACCP.  Evm  thouAFDA  finds  that  the 
costs  of  this  final  nue  may  be  below 
$100  million,  estimating  these  costs  is  a 
difficult  task  involving  some 
uncertainties.  The  ^ency  recognizes 
that  the  rule  may  anct  in  a  material 
way  a  sector  of  the  economy.  Therefore, 
FDA  has  treated  the  final  rule  as  a 
significant  ragulatoiy  action  under 
Executive  Order  12866.  Consequently, 


the  agency  has  completed  a  full 
Regulatory  Impact  Analysis. 

The  agency  received  approximately 
230  comments  on  issues  involving  the 
PRIA.  These  comments  are  fully 
summarized  and  addressed  in  the  full 
RLA  which  is  included  in  the  record  as 
Reference  229.  However,  because  of  the 
problems  with  these  comments  noted 
above,  FDA  did  not  generally  use  them 
in  the  revised  estimates  reported  here 
and  in  the  full  RIA.  The  reasons  for  this 
are  more  fully  e3q)lained  in  the  full  RIA. 

These  adjusted  NMFS  model  cost 
estimates  result  in  per  plant  costs  for 
domestic  manufacturers  of  $23,000  in 
the  first  year  and  $13,000  in  subsequent 
years.  Total  costs  for  compliance  with 
these  regulations  using  the  adjusted 
NMFS  data  are  shown  in  Table  3.  FDA 
has  also  concluded  that  the  PRIA 
represents  a  reasonable  upper  estimate 
of  the  costs  of  HACCP.  Table  3  also 
siunmarizes  the  specific  cost  estimates 
that  FDA  arrived  at  using  data  from  the 
NMFS  model  with  cost  refinements 
received  from  commenters  and  FDA 
seafood  industry  experts. 

Table  3.— Disaggregated  Costs 
From  Adjusted  NMFS  Model 


IstYeer 
Domesiic  manutecturers  and  Inv 


Mi^  plant  repeir  and  renovation 

Sea  Grant  expertise 

Repackars  and  vtarehouses 

Han/estsrs  for  rejected  raw  prod- 
uct   

SheMWi  vessels  ........ 

Foreign  processors  ...»............^. 


Total 


2d  Year 
Domestic  menufacturers  .... 

Sea  Grant  expertise 

Repeckers  and  vwvehouses 

dnOaMn  VBS80I8   .»•■■■■———», 

Foreign  processors 

3d  Yew: 
Domestic  manufacturers  ..... 

Sea  Grant  expertise 

Repackers  and  warehouses 
IQF  SheMsh  plants 

Totirf 

4thYeer 
Domestic  manutacturers  ..~. 

Sea  Grant  expertise 

Repackers  and  warehouses 


$112 

13 

1 

14 

1 

3 

18 


162 


65 
1 

14 
1 

10 


91 


65 
1 

14 
3 


83 


65 

1 

14 


Table  3.— Disaggregated  Costs 
From  Adjusted  NMFS  Model^ 
Continued 


MMon 


Total  dtocounled  costs  beyond  the  4th  year 
and  discounted  at  6  percent,  the  costs  are 
$1,482  million. 

1.  Alternative  Model  for  Estimating  the 
Costs 

In  addition  to  the  cost  estimate  based 
on  the  NMFS  modriing,  FDA  is 
presenting  a  second  cost  estimate  for 
these  regulations.  The  uncertainties 
associated  with  the  choices  made  by 
seafood  processors  to  control  hazards 
justify  providing  a  range  of  potential 
costs  based  on  more  than  one  model. 

In  examples  created  by  seafood 
experts  within  FDA,  the  cost  of 
compliance  with  these  regulations  was 
estimated  for  two  small  hypothetical 
seafood  processors  that  the  agency 
believes  to  be  representative  of  a 
significant  portion  of  the  seafood 
industry.  Otae  of  the  plants  is  assiuned 
to  be  in  substantial  compliance  with 
existing  CGMP  requirements.  Therefore, 
the  costs  experienced  by  that  plant  are 
attributable  exclusively  to  the 
establishment  and  maintenance  of  a 
HACCP  system.  The  other  plant  has 
some  CGMP  deficiencies  that  the  agency 
believes  are  typical  of  those  displayed 
by  seafood  processors.  This  plant  is 
identical  to  the  first  plant  except  for  the 
CGMP  deviations.  The  costs  calculated 
for  this  second  plant  represent  the  cost 
associated  with  the  establishment  and 
maintenance  of  HACCP  as  well  as  costs 
associated  with  the  correction  and 
monitoring  of  sanitation  conditions. 

The  models  concern  two  plants  that 
cut  and  package  tuna  which  is  received 
frozen  and  that  also  distribute  orange 
roughy  fillets.  The  complexity  of  the 
processing  operations,  and  the  nature 
and  niunber  of  hazards,  are  assumed  to 
be  roughly  equivalent  to  that  of  the 
other  types  of  operations.  FDA 
recognizes  the  difficulty  in  validating 
these  assumptions.  Ncmetheless.  the 
results  demonstrate  that  processora  may 
have  coats  that  are  signi&:antly  below 
the  averages  estimatMl  by  means  of  the 
NMFS  report.  As  discussed  later,  data 
received  from  firms  that  have 
implemented  HACCP  are  generally 
supportive  of  the  results  of  this 
modeling. 

a.  Sm^  plant  coat  example  1.  This  is 
the  example  of  a  firm  that  is  a  processor 
of  frozen  tuna  steaks  and  distributor  of 
imported  orange  roughy  fillets  who 
receives  all  fish  frozen.  This  plant  is 


located  in  a  major  seafood  processing 
region,  so  there  is  no  need  for  plant 
personnel  to  travel  to  other  cities  to 
receive  training  as  it  would  be  available 
locally.  This  processor  operates  280 
days  per  year.  The  plant  manager  is  paid 
$15  per  hour  and  production  workers 
are  paid  $8.50  per  hour.  No  food  safety 
hazards  are  reasonably  likely  to  occiu'  in 
orange  roughy,  so  a  written  hazard 
analysis  shows  hazards  for  tuna  only, 
lliis  processor  has  no  need  to  make 
CGMP  improvements  so  the  plant  costs 
are  limited  to  the  following: 

(1)  Training— {$760).  This  is 
calculated  as  follows:  $400  tuition  plus 
the  opportunity  cost  of  training  time 
($24  hoius  x  $15  per  hour).  The 
processor  is  expected  to  do  most  of  the 
hazard  analysis  during  the  class. 

(2)  HACd»  Plan  Refinement— {$240). 
This  is  calculated  by  taking  16  hours 
billed  at  $15  per  hour  using  the  FDA 
Fish  and  Fishery  Products  Hazards  and 
Controls  Guide. 

(3)  Plant  Sanitation  Audit— ($0).  This 
is  done  3  times  daily  for  20  minutes 
each  time.  However,  because  the  firm  is 
modeled  as  being  in  compliance  with 
existing  CGMP's,  it  is  assumed  that 
these  audits  are  already  being  done.  It 
is  assumed  that  there  is  a  negligible  cost 
for  recordkeeping. 

i.  Critical  Control  Points  (CCP).  (4) 
Receiving  CCP  (histamine)— ($3,200). 
This  processor  gets  a  freezing  log  from 
the  time  harvester  and  makes  a  visual 
check  of  the  fish  to  see  that  they  are 
frozen.  The  processor  keeps  a  copy  of 
the  freezing  log  and  makes  a  note  of  the 
visual  check.  The  fish  are  then 
transferred  to  a  plant  freezer.  The 
monitoring  takes  15  minutes  per  lot  for 
4  lots  per  day.  Similar  monitoring  is 


-already  occurring  and  the  maiginal  cost 
for  the  recortULeepinfi  is  negligible. 

The  processor  drills  a  representative 
sample  of  each  lot  and  performs  an 
organoleptic  examination  for 
decomposition  of  the  tuna.  It  is  assimied 
that  this  monitoring  is  not  being  done 
previous  to  this  regulation  and  takes  20 
minutes  per  lot  for  4  lots  per  day. 
Monitoring  is  billed  at  $8.50  per  boiur. 
Also,  there  is  a  cost  for  a  new  drill  ($50) 
and  it  is  assumed  that  recordkeeping 
costs  are  negligible. 

(5)  Cutting  OOP  (metal  fragments)— 
($0).  A  worker  checks  the  saw  blade  at 
every  break  to  look  for  broken  saw  teeth 
and  keeps  a  log  of  checking  on  the  teeth. 
Monitoring  takes  a  few  minutes  per 
break.  It  is  assumed  that  there  is  a 
negligible  marginal  cost  for  the 
monitoring  and  recordkeeping.  Fish  is 
weighed,  packed,  labeled  and  returned 
to  the  freezer. 

ii.  Corrective  actions.  (6)  Problems 
with  incoming  product— {$0).  It  is 
expected  that  product  rejects  in  the  first 
year  would  be  higher  but  they  would 
retiun  to  ciurent  levels  in  the  second 
year  as  harvesters  became  aware  of  the 
processor's  new  requirements.  The  total 
cost  for  the  industry  is  $1  million  for  the 
first  year  and  zero  in  the  following 
years.  Because  harvesters  and  not 
processors  bear  the  cost  of  rejected  raw 
product,  this  cost  is  included  in  Table 
4  as  a  separate  line  item  and  not  in 
Table  3  which  includes  only  costs  borne 
by  processors. 

(7)  A  saw  tooth  breaks  every  two 
years — ($20).  A  worker  needs  to 
examine  potentially  affected  product 
every  2  years.  This  is  expected  to  take 
4  hoiu^  billed  at  $8.50  to  check  two 
hours  worth  of  cutting. 


ill.  Verification.  (8)  Record  review — 
($400).  This  involves  a  review  of  five 
sanitation  records,  five  receiving 
records,  and  a  log  book  for  the  cutting 
operation.  These  are  expected  to  be  very 
simple  (e.g.,  check  mark  records). 
Consequentiy,  this  review  is  expected  to 
take  30  minutes  per  week  billed  at  $15  - 
per  hour. 

(9)  Review  hazard  analysis  &  HACCP 
plan — ($60).  This  is  expected  to  take  4 
hours  per  year  at  $15  per  hour. 

(10)  Administrative  changes — 20 
percent  of  all  of  the  other  costs  in  the 
first  year  and  10  percent  in  the  second 
year. 

b.  Small  plant  cost  example  2.  The 
categories  of  costs  that  are  different  from 
Example  1  are  explained  below. 

(1)  Plant  Sanitation  Audit— ($2,800). 
This  will  need  to  be  done  3  times  daily 
taking  approximately  20  minutes  for 
each  audit.  It  is  assiuned  that  some 
minimal  sanitation  assessment  is 
already  being  done  once  per  day,  but  an 
additional  40  minutes  would  be 
required  to  perform  three  adequate 
audits.  Again,  it  is  assiuned  that  there  is 
a  negligible  cost  for  recordkeeping. 

(2)  Extra  Equipment  Cleaning  and 
Sanitizing — ($2,480).  This  is  assiuned  to 
take  1  hour  per  day  billed  at  $8.50  per 
hour.  Also,  additional  water,  and 
cleaning  and  sanitizing  materials  are 
assumed  to  cost  $100. 

(3)  Eliminate  Fly  Infestation— ($330). 
Tom  screens  need  to  be  rep>aired  taking 
2  hours  billed  at  $8.50  per  hour.  Also, 
screening  materials  assumed  to  cost  $15 
are  needed.  An  exterminator  to  apply 
pesticides  costs  $300. 

Table  4  represents  the  models 
described  above  in  tabular  form. 


Table  4.— FDA  Models  of  Small  Plants 


Category 


Training  

HACCP  plan  refinement . 

Sanitalion  audit 

Receiving  CCP 

Cutting  CCP 

Sawtooth  monitoring  .._., 

Record  review , 

I-IACCP  plan  review 

Equipment  cleaning 

Eliminate  pests 

Administration 

Per  plant  costs , 


SmaN  plant 

1  (no  GMP 

Smal  plant  2  (GMP 

costs) 

costs) 

Yearl 

Year  2— 

Yearl 

Year  2— 

760 

0 

760 

0 

240 

0 

240 

0 

0 

0 

2,800 

2.800 

3,200 

3,200 

3,200 

3,200 

0 

0 

0 

0 

20 

20 

20 

20 

400 

400 

400 

400 

60 

60 

60 

60 

0 

0 

2,500 

2.500 

0 

0 

330 

0 

940 

370 

2.100 

900 

$5,600 

$4,000 

$12,400 

$9,900 

In  order  to  estimate  an  average  plant 
cost  from  these  FDA  model  plants,  FDA 
assumed  that,  based  on  the  results  of  the 
agency's  1990/1991  survey  of  the 


seafood  industry,  20  percent  of  small 
firms  are  similar  to  the  model  plant  that 
requires  some  GMP  improvements 
(Small  Plant  2)  and  that  80  percent  of 


the  small  firms  are  similar  to  the  model 
plant  that  is  in  compliance  with  current 
CGMP's  (Small  Plant  1).  The  agency  has 
also  assumed  that  the  cost  of 
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oompUaiioB  for  large  6nns  is  the  same 
as  that  of  small  fiims^  There  are 
ofbettiiig  coosideratiODS  that  have  led 
the  agency  to  make  this  assumption  in 
this  model.  For  exanmle,  agmcy 
-  experience  suggests  that  it  is  likely  that 
small  firms  will,  on  average,  have  larger 
sanitatian  coats  and  t|ius  incur  greater 
expenses  to  rectify  e^dsting  OGMP 
deviations.  Large  firms,  on  the  other 
hand,  are  more  likely  to  have  a  greater 
number  of  products  slid  processing 
lines,  restilting  in  greater  costs  of  plan 
development  and  monitoring.  However, 
the  agency  believes  that  large  firms  are 
more  likely  to  already  have  preventive 


omtrols,  fbimalixed  sanitation 
programs,  and  record  keeping  systrans 
in  place  than  small  firms.  Additionally, 
large  firms  are  more  likely  to  take  on 
new  monitoring  regimes  with  their 
existing  quality  control  and  production 
stafb  than  are  small  firms.  Tlie  agency 
believes  that  these  considerations  would 
coimteract  each  other  and  should  result 
in  Cedrly  eqiial  costs  for  large  and  small 
firms. 

To  complete  the  FDA  model,  FDA 
assiuned  that  exporters  (one-  half  of  the 
1,000  large  firms)  would  only  need  to 
spend  $1,000  in  order  to  comply  with 
this  rule.  Combining  the  two  plant  total 
costs  as  reported  in  Table  4  and 


weighting  the  proportion  of  the  industry 
they  are  assumed  to  re|M«8ent,  average 
plant  costs  are  estimated  to  be  $6,400  in 
the  first  year  and  $4,800  in  subsequent 
years. 

The  foreign  processor  costs  associated 
with  this  rule  and  passed  on  to  U.S. 
consumers  are  estimated  to  be  13 
percent  of  the  average  domestic  plant 
costs.  The  total  cost  of  this  regulation 
using  this  method  of  cost  modeling  is 
$71  million  in  the  first  year  and  $38 
million  in  the  fourth  year  and  beyond. 

Total  costs  for  compliance  with  these 
regulations  using  the  FDA  model  are  ■ 
shown  in  Table  5. 
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Table  5.— Oisaggreagated  Costs  From  FDA  model 


1st  Year  Costs: 

Oomaslic  manufadurarsiand  impofters 

Maior  plant  repair  and  renovation  ......... 

Sea  Grant  axpertiBe  .....,...„.._....>......... 

nepaciferi  and  warehouses 
Haivealars  for  reiacled  t^m  product 

ForeiQn  processors .... 

Total 

2d  Year  Costs 
Domestic  nianutactureis . 
Sea  Grant  expertise  .. 
Rspactors  and  wnrehou^a 
SheMtoh  vessels  ........ 

Foreign  proceiiorg  .... 

Total 

3d  Year  Costs: 
Domestic  manufacturers . 
Sea  a  grant  expertise 

IQF  SheMsh  plants  ...~.  _.....» « „ ...„..„_..„„., 

Total 

4th  Year  (and  8ut)eeque<t  years)  Costs 

Domestic  manutoctures  , „ „ 

Sea  Grant  expertise .„ 

RepacKers  and  warenouses  ..•..mmm.....m...»... ., 

Tot^ i 

Total  Discounted  Costs: 

Beyond  ttw  4th  yean  and  dncounted  at  6  percent,  the  costs  are  $677  mdiion. 


lyeaij) 


$32  miUion. 

13  million. 
1  million. 

14  million. 
1  miMon. 
3  mHion. 
Smilion. 
69  million. 

$23  million. 
1  million. 
14  million. 
1  million. 
3  minion. 
42  milKon. 

23  million. 
1  million. 
14  million. 
3  million. 
41  million. 

23  million. 
1  miWon. 
14  million. 
38  million. 


There  are  a  numbeit  of  explanations 
that  would  account  fdr  the  imcertainty 
between  the  FDA  andl  NMFS  models. 
Virtually  all  of  the  difference  can  be 
explained  by  the  two  difiierent  estimates 
of  what  it  would  take  to  come  into 
compliance  with  21  GFR  part  110 
(FDA's  CC^IP  regulations).  In  the  case 
of  the  NMFS  study,  the  contractors 
estimated  the  cost  of  (oming  into  full 
compliance  with  all  CGMPs.  Using  this 
methodology,  they  found  that 
approximately  80  portent  of  the  plants 
were  out  of  compliant^.  On  the  other 
hand,  the  FDA  model  uses  the  results  of 
FDA's  own  siuvey  of  the  industry, 
which  only  listed  plants  as  being  out  of 
compliance  if  the  CGMP  violations  were 
related  to  potential  contamination  of  the 
seafood  product.  In  this  case.  FDA 


foimd  that  only  about  20  percent  of  the 
firms  were  out  of  compliance.  In 
addition,  the  FDA  cost  model  assumes 
the  simplest,  least  expensive  corrective 
action  to  solve  the  CGMP  violation.  The 
NMFS  model  did  not  use  the  same 
approach  in  all  cases. 

2.  Other  Cost  Reports 

Reports  received  by  FDA  on  the  cost 
of  implementing  HACCP  discussed 
below  appear  generally  to  support  the 
results  of  FDA  modeling  across  the 
seafood  industry.  While  the  modeling 
was  limited  to  certain  types  of  small 
operations,  the  firms  for  which  FDA  has 
information  on  reported  costs  represent " 
a  cross  section  of  processing  operation 
types,  including  canned,  fresh,  frozen, 
smoked/salted,  molluscan  shellfish,  and 


cooked,  ready-to-eat  products  as  well  as 
warehouses  and  repacking  operations.  It 
should  be  noted  that  these  costs  are 
reported  only  as  an  additional  source  of 
information.  They  were  not  used  to 
generate  FDA's  model  plants. 

The  cost  information  obtained  from     - 
industry  includes  responses  to  a  1991 
evaluation  questionnaire  from  foiu*  firms 
that  participated  in  the  FDA/NOAA 
seafood  HACCP  pilot  in  1990-1991.  It 
also  includes  information  provided  to 
FDA  fiom  seven  firms  through  the 
assistance  of  the  National  Food 
Processors  Association.  (These  7  firms 
operate  a  total  of  44  processing  plants.) 
It  further  includes  information  from  two 
seafood  trade  associations,  the  National 
Fisheries  Institute  and  the  New  England 
Fisheries  Development  Association 


(NEFDA),  which  provided  FDA  with 
summary  infonnation  about  member 
firms  that  had  implemented  HACCP 
systems.  The  2  seafood  trade 
associations  provided  information  on  16 
firms.  NEFDA  operated  a  HACCP  pilot 
with  member  finns  through  a  Federal 
grant.  All  of  this  infonnation  was 
received  by  FDA  before  the  publication 
of  the  proposed  regulations  and  was 
reported  in  the  PRIA.  After  the 
publication  of  the  proposal,  FDA 
received  infonnation  bom  a  large 
processor-exporter  on  its  HACCP  start- 
up costs.  This  processor  reported  start 
up  costs  of  $1,000  per  plant.  In  total, 
FDA  has  information  on  86  plants  (Refs. 
129  and  223). 

Many  of  these  firms  have 
implemented  HACCP  as  participants  in 
either  pilot  programs,  the  NOAA  fee-for- 
service  program,  or  the  State  of  Alaska 
program,  and  therefore  their  HACCP 
systems  have  been  subject  to  some  form 
of  third  party  verification.  Virtually  all 
of  these  plants  have  developed  HACCP 
plans,  many  of  which  included  critical 
control  points  for  quality  or  economic 
fraud  or  both  in  addition  to  safety.  In 
this  respect,  many  firms  implemented  a 
more  extensive  form  of  HACCP  than  is 
being  Inandated  by  FDA. 

More  complete  information  on  start- 
up costs  received  from  22  firms  who 
have  implemented  HACCP  is 
summarized  in  Table  6.  Some  of  these 
costs  are  for  multi-plant  firms  and  some 
for  firms  operating  only  one  plant. 

Table  6.— Staftt-up  Costs 


No.  of  firms 

Start-up  costs  ($) 

4 
15 

1 
1 
1 

<1,000 

1,000-6,000 

5,000-10,000 

10,000-15.000 

>20.000  . 

FDA  notes  that  there  are  several 
uncertainties  with  these  data.  The 
agency  does  not  have  sufficient 
information  to  extrapolate  the  costs 
observed  by  these  firms  to  the  entire 
industry.  FDA  also  does  not  know  the 
extent  of  previous  HACCP-type 
activities  in  these  firms  so  that  they  may 
have  different  incremental  costs  than 
the  industry  average.  Additionally,  for 
subsequent  year  costs,  some  of  the  firms 
reported  costs  that  exceeded  the  start-up 
costs  shown  in  the  table  although  some 
were  below,  and  it  is  not  clear  if  costs 
that  might  be  incurred  in  order  to 
comply  with  CGMP's  are  represented. 

Nevertheless,  the  range  of  reported 
costs,  are  consistent  with  the  FIDA 
model  for  a  processing  operation  that 
does  not  incur  such  costs.  Notably,  the 


estimates  developed  for  NMFS  of  the 
costs  of  operating  HACCP  systems  for 
small  businesses  are  consistent  with  the 
FDA  model  and  with  the  reports  to  FDA 
by  trade  associations  discussed  above.^ 
Thus,  three  inde{>endent  soiuces  of 
information  suggest  that  annual  HACCP 
costs,  at  least  for  small  businesses,  are 
withhi  a  range  of  $3,000  to  $6,000  per 
plant  if  sanitation  costs  are  not 
included.  Although  the  HACCP  cost 
estimates  made  for  NMFS  did  not 
include  certain  aspects  of  a  HACCP 
system  such  as  HACCP  plan 
development,  plan  verification,  and 
taking  corrective  actions,  the  estimates 
did  include  the  costs  of  operating 
HACCP  systems  for  quality  and 
economic  adulteration  in  addition  to 
safety.  These  costs  were  not  included  in 
the  NMFS  cost  estimates  reported  here. 
The  FDA  HACCP  system  involves  safety 
only  and  is  therefore  less  expensive. 

It  is  also  worth  noting  that  three 
independent  sources  (FDA's  own 
inspection  experience,  NMFS 
inspection  experience  with  plants 
purchasing  its  voluntary  inspection 
services,  and  the  contractor's  report  for 
NMFS)  confirm  the  existence  of 
sanitation  deficiencies  in  some  seafood 
plants.  Because  FDA  holds  that  these 
conditions  must  be  corrected  under 
existing  requirements,  the  costs 
associated  with  these  corrections  will  be 
borne  by  processors  regardless  of 
whether  sanitation  provisions  are 
included  in  the  seafood  HACCP 
regulations  or  somewhere  else. 
Sanitation  controls  for  processors  may 
address  a  number  of  enteric  pathogens 
discussed  elsewhere  in  this  analysis 
including  Salmonella,  Shigella, 
hepatitis  A,  L  monocytogenes, 
Campylobacter,  and  C.  botulinum. 
Contamination  may  come  from  either 
the  raw  product  or  from  poor  hygiene 
practices  such  as  insufficient  control  of 
vermin  (flies  and  rodents)  or  insanitary 
water.  In  addition,  poor  sanitation  may 
cause  contamination  of  the  product  with 
pesticides,  lubricants,  cleaning 
compounds,  or  other  toxic  substances 
because  of  improper  labeling,  storage  or 
use.  The  system  in  the  seafood  HACCP 
regulations  is  based  on  the  monitoring 
of  sanitation  conditions  by  processors. 
FDA  is  not  aware  of  any  method  for 
processors  to  take  control  of  the 
sanitation  conditions  within  their  plants 
other  than  by  a  method  that  involves 


< '  The  costs  referred  to  here  aie  those  estimated 
for  NMFS  fw  the  type  of  HACC7  system  it  was 
studying.  For  the  purposes  of  the  PRIA  and  RIA, 
FDA  made  adjustments  to  the  costs  estimated  for 
NMFS  so  as  to  be  consistent  with  FDA's  own 
regulation.  These  adjusted  costs  from  the  NMFS 
models  are  the  estimates  presented  earlier  in  this 
document 


routine  monitoring.  Recording  the 
results  of  these  observations,  as  required 
by  the  regulations,  need  involve  only 
minimal  additional  cost. 

3.  Seafood  Prices 

A  niunber  of  comments  referred  to  the 
effect  that  the  regulation  will  have  on 
the  price  of  seafood  that  consumers 
experience  at  the  retail  level.  In  the 
PFUA,  it  was  presumed  that  most  of  the 
cost  of  compUance  of  the  proposed 
regulations  would  be  passed  on  to 
consumers.  In  the  PRIA,  it  was 
calculated  that  if  the  domestic  industry 
passed  on  to  consumers  all  of  the  costs 
estimated  in  the  PRIA,  prices  for 
domestically  produced  seafood  would 
increase  by  less  than  1  percent  in  the 
first  year  and  less  than  one-half  of  1 
percent  in  succeeding  years.  It  was 
noted  in  the  PRIA  that  price  changes  of 
such  magnitude  are  imlikely  to  have  a 
significant  impact  on  genwal  seafood 
purchases. 

Some  commentere  claimed  that  all  of 
the  cost  of  the  regulation  would  be  bom 
by  processors,  and  that  none  of  the 
increase  in  cost  would  be  passed  on  to 
consumers.  These  commenters 
explained  that  seafood  is  currently  at  a 
disadvantage  compared  to  other  flesh 
foods  for  consumers'  food  dollars 
because  seafood  has  a  higher  price  per 
pound.  If  the  relative  price  of  seafood 
were  to  increase  further,  consumers 
would  eat  less  seafood.  The  commenter 
also  explained  that  domestic  seafood 
processora  are  at  a  competitive 
disadvantage  compared  with  seafood 
that  can  be  imported  at  low  cost  (i.e., 
lower  wages).  If  "domestic  processora 
were  to  raise  their  prices,  seafood 
imports  would  take  an  even  larger  part 
of  the  seafood  market  away  from 
domestically  produced  seafood. 

Other  comments  said  that  processors 
will  pass  on  all  of  the  cost  of  the 
regulation,  and  that  the  regulation  will 
cause  the  consumer  price  of  seafood  to 
rise.  Some  said  that  the  price  increase 
would  be  large  enough  to  cause  a 
decrease  in  seafood  consumption. 

Both  theories  have  some  merit, 
although  neither  is  completely  correct. 
The  agency  agrees  that,  all  other  things 
remaining  the  same,  an  increase  in  the 
price  of  seafood  will  decrease  seafood 
consumption  and  increase  the 
consumption  of  other  fresh  foods. 
However,  the  decision  of  a  consimier  to 
purchase  a  product  depends  on  a 
nimiber  of  factors. 

Seafood  includes  many  invertebrate 
and  vertebrate  species  which  vary  in 
price  per  pound,  often  by  over  100 
percent,  for  a  particular  species 
(depending,  in  part,  on  seasonal 
supply).  Such  diversity,  compared  with 
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meat  and  pouhiy,  m^kes  it  clear  that 
thoe  is  not  perfect  substitution  among 
die  flesh  fooids.  Nevertheless,  data  bases 
on  food  ccDsumptioa  are  equally  clear 
at  showing  that  as  people  have 
increased  their  consumption  of  various 
seafood  products,  thf  y  have  reduced 
their  consumption  of  meat  and  poultry. 

There  are  other  nooprice  factors  in  ue 
con8umpti<m  decisi($i.  A  consimier 
survey  found  that  ta4te,  quality,  and 
freshness  were  rated  above  price 
("moderately  important")  in  decisions 
to  order  seafood  in  a  restaurant  or  to 
purchase  for  preparation  at  home.  In  a 
survey  of  retailers'  experiences, 
consumers  ranked  quality  ahead  of  price 
in  making  seafood  selections  and  rated 
the  need  for  information  on  cooking  as 
a  concern  equal  to  piice  (Refs.  244  and 
225). 

Another  relevant  consideration  is  the 
fact  that  a  dispropor1|ianate  pocentage 
of  seafood  is  consumBd  in  restaurants  as 
a  luxiuy  item  where  the  cost  of  the  raw 
materid  is  not  as  important  a  factor  in 
the  purchasing  decisions  made  by  these 
consumers. 

All  of  this  information  is  consistent 
with  other  data  in  this  analysis  that 
suggests  that  a  1  perqent  change  in  price 
results  in  lesathan  one-half  of  one 
percent  change  in  seafood  consiunption. 

Another  major  factpr  that  lessens  any 
competitive  cost  advantage  meat  and 
poultry  products  mi^t  experience  from 
an  increase  in  seafood  cost  is  that  USDA 
is  proposing  similar  HACCP  regulations 
for  meat  and  poultry.  USDA's  proposal. 
if  finalized  for  meat  and  poultry 
products,  suggests  that  all  segments  of 
the  flesh  food  market  may  face  cost 
increases  in  the  near  future.  It  is  entirely 
possible  that  the  prioe  of  seafood 
relative  to  meat  and  poultry  will  not 
change.  The  agency  agrees  that  some 
seafood  imports  have  a  cost  advantage 
over  domestically  produced  seafood, 
primarily  due  to  lower  labor  and  capital 
costs  of  production.  However,  because 
the  regulation  applies  to  imports  as  well 
as  domestic  products  and  because 
importers  from  EU  miember  nations  will 
soon  be  imder  HACXJ*  requirements  and 
experiencing  increased  costs,  it  is 
reasonable  to  assiuna  that  the  price  of 
imported  seafood  relative  to  domestic 
seafood  will  not  change. 

In  the  short  run,  tl^  ability  of 
producers  to  pass  on  cost  increases  is 
largely  determined  by  the  elasticity  of 
demand  (tha  degree  lo  which  consimiers 
reduce  thtCr  constmiption  of  a  good  in 
resp<Hise  to  a  given  increase  in  price) 
and  the  elasticity  of  lupply  (the  degree 
to  which  producers  i^ioease  their 
production  of  a  good|  in  response  to  a 
given  increase  in  price).  The  elasticity  of 
demand  is  determinad  in  turn  by. 
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among  other  things,  the  presence  or 
absence  of  close  substitutes.  Thus,  for 
example,  if  there  are  close  siibstitutes 
and  the  price  of  a  good  goes  up, 
consumers  will  not  continue  to 
consume  the  higher  priced  good  bat 
switch  to  one  of  the  substitutes. 

If  manu&ctiuers  know  that  consumers 
will  not  switch  to  a  substitute  when 
there  is  a  price  increase,  then  they  are 
free  to  pass  along  all  of  the  increased 
costs  (from  complying  with  the 
regulation)  in  the  form  of  price 
increases.  However,  where  there  are 
close  substitutes  for  seafood,  such  as 
other  flesh  foods,  constuners  respond  to 
price  increases  by  reducing  their 
consiunption  of  die  high  priced  good. 
Rather  than  attempting  to  pass  on  all  of 
the  costs  of  the  regulation  in  the  form 
of  higher  prices,  producers  must  accept 
reduced  profits  and  bear  some,  if  not  all, 
of  the  burden  of  the  cost  increase. 

In  very  competitive  maiiiets,  such  as 
the  market  for  flesh  food,  where  meat, 
fish,  and  poultry  are  considered 
substitutes,  producers  bear  the  entire 
burden  of  any  increases  in  fixed  costs. 
Fixed  costs  are  costs  that  do  not  change, 
despite  the  size  of  the  firm  and  changes 
in  the  level  of  output.  Examples  of  fixed 
costs  are  costs  of  plant,  equipment,  and 
management;  much  of  these  costs  are 
expected  to  be  borne  by  processors. 
Because  large  firms  spread  fixed  costs 
over  larger  output,  they  may  be  able  to 
pass  on  these  costs  when  smaller  firms 
cannot. 

In  addition,  also  in  the  short  run, 
producers  may  bear  some  portion  of  the 
variable  costs  that  cannot  be  profitably 
passed  on  to  consumers.  Variable  costs 
are  costs  that  vary  with  changes  in  the 
amount  of  output.  Examples  of  variable 
costs  are  costs  of  raw  materials  and 
hourly  labor.  However,  it  is  likely  that 
much  of  the  variable  costs  will  be 
passed  on  to  consumers. 

When  firms  in  a  competitive  market 
cannot  pass  on  all  of  a  cost  increase  in 
the  short  run,  profits  decline.  Beyond 
some  point  profits  become  either  so  low 
or  negative  that  the  firm  is  forced  to 
close  (discussed  more  fully  in  the 
Regulatory  Flexibility  Analysis  below). 
In  the  long  nm,  the  exit  of  diese 
marginal  firms  reduces  the  industry 
supply  (of  seafood)  and  permits  the 
remaining  firms  to  raise  prices  to  cover 
the  full  costs  of  production,  both 
variable  and  fixed  costs.  Thus,  in  the 
long  run,  seafood  prices  will  rise  by  the 
full  cost  of  the  regulation. 

A  few  comments  requested  a  better 
analysis  of  price  changes.  These 
commenters  criticized  the  approach 
used  to  estimate  price  increases  in  the 
Executive  Simmiary  of  the  PRIA.  Rather 
than  dividing  the  estimated  domestic 


cost  of  the  regulation  by  the  total 
domestic  production,  the  commenters  ' 
suggested  estimating  price  changes  for 
each  market  segment.  The  advantages  of 
this  approach  are  that  difiiBrent  types  of 
seafood  are  treated  smMrately  (the 
change  in  the  price  of  raw  tuna  might 
be  very  different  bom  the  change  in  the 
price  of  ready-to-eat  shrimp  co^tail) 
and  that  different  sized  firms  are  treated 
separately  (small  firms  may  be  forced  to 
raise  prices  more  than  large  firms). 

FDA  agrees  that  this  method  of 
determining  price  changes  is  more 
legitimate  than  the  method  employed  in 
the  PRIA.  However,  FDA  did  not  receive 
any  information  from  commenters  that 
would  enable  the  agency  to  calculate 

g rices  in  this  manner.  It  is  worth  noting, 
owever,  that  the  contractor  that 
performed  the  study  upon  which  many 
of  the  estimated  costs  in  this  RIA  are 
based  did  take  product  type  into 
account  when  estimating  cost  increases. 
That  contractor  estimated  a  range  of  cost 
increases  from  negligible  to  1.3  percent, 
depending  on  the  product.  Again,  it  is 
important  to  note  that  that  study 
included  costs  for  the  control  of  types 
of  hazards  not  covered  by  this  final 
regulation. 

Finally,  while  the  methodology  used 
in  the  PRIA  might  not  produce  accurate 
price  changes,  it  suggests  that  overall 
price  increases  due  to  this  regulation 
could  well  have  a  negligible  effect  on 
demand. 

C.  Benefits 

In  the  PRIA.  FDA  estimated  that  the 
proposed  option,  which  is  being 
adopted  in  this  final  rule,  would:  (1) 
Reduce  the  amount  of  foodbome  illness 
that  results  from  consumption  of 
seafood  and;  (2)  generate  significant 
nutrition  benefits  as  a  result  of  the 
increased  consumption  of  seafood 
(brought  about  by  a  decrease  in 
consumer  anxiety)  with  a  concomitant 
decrease  in  the  consumption  of  meat 
and  poultry;  (3)  reduce  the  amoimt  of 
rent  seeking  (rent  seeking  is  a  term 
economists  have  applied  to  activities 
which  do  not  contribute  to  societal 
welfare  but  only  seek  to  transfer 
resources  from  one  party  td  another); 
and  (4)  generate  export  benefits  by 
allowing  U.S.  exporters  to  continue  to 
export  to  countries  requiring  HACCP. 

The  last  benefit,  the  export  benefit,  is 
characterized  as  the  benefit  to  firms 
exporting  to  coimtries  that  require 
federal  oversight  and  certification  of 
HACCP  programs.  In  addition  to  the 
benefits  cited  in  the  PRIA,  the  agency  is 
addressing  benefits  derived  from 
reduced  enforcement  costs,  and  is 
discussing  other  unquantified  benefits 
of  adopting  the  seafood  HACCP 


regulations.  The  agency  has  fully 
considered  all  of  the  comments  on 
benefits.  These  estimates  are  more  fully 
explained  in  the  full  RIA.  What  follows 
is  FDA's  conclusion  as  to  how  these 
benefits  shoiUd  be  valued. 

1.  Safety  Benefits 

In  the  tables  below,  FDA  presents 
revised  estimates  of  the  benefits  of 
mandatory  HACCP  for  seafood 
processora.  Several  changes  from  the 
preamble  to  the  proposal  are 
noteworthy.  First,  based  on  the 
comment  diat  said  that  FDA  had 
underestimated  the  number  of  cases. 
FDA  has  reestimated  the  baseline 
numbers  of  cases  for  certain  illnesses 
(Ret.  226).  Next,  some  changes  were 
made  to  the  valuations  of  partictilar 
cases,  as  better  information  was 
obtained  concerning  the  probabilities  of 
death  per  t)rpe  of  illness.  Finally,  as 
mentioned  above,  some  changes  have 
been  made  to  the  estimates  of  the 
percentages  of  the  illnesses  reduced. 

Although  Canada,  for  example,  has 
mandatory  HACCP  for  its  seafood 
processora.  no  data  exist  on  the  efficacy 
of  HACCP.  Therefore,  for  the 
percentages  of  the  illnesses  reduced, 
FDA  used  three  different  types  of  its 
experts  (seafood  experts, 
epidemiologists  familiar  with  microbial 
hazards,  and  microbiologists)  to  address 
the  efficacy  of  seafood  HACCP.  Each  of 
these  experts  reviewed  the  literattire  on 
each  type  of  hazard  as  well  as  the 
requirements  of  HACCP.  The  ranges 
reflect  likely  upper  and  lower  boimds 
on  how  effective  HACCP  will  be  at 
controlling  production  deficiencies  by 
processora,  including  indirect  controls 
exerted  by  processora  on  the  ownera  of 
harvesting  vessels.  In  addition,  the 
tables  reflect  the  fact  that  some  of  the 
cases  of  illness  are  not  addressable  by 
this  rule  as  they  are  caused  by  either 
consuimer  or  restamant  mishandling  or 


poor  fishing  practices  by  recreational 
fishermen. 

In  order  to  calculate  the  number  of 
cases  (annual  cases  resulting  from 
exposure  to  hazards  associated  with 
seafood  consumption)  that  would  be 
reduced  by  HAOCP.  each  of  the  four 
experts  followred  a  series  of  methodical 
steps.  The  first  was  to  determine  the 
types  of  seafood  associated  with  each 
hazard.  The  second  step  consisted  of 
reviewing  the  various  aspects  of  the  rule 
to  determine  the  areas  of  seafood 
harvesting  and  processing  that  the  rule 
could  affect.  The  third  step  was  to 
eliminate  those  cases  that  could  not  be 
affected  by  the  rule. 

These  would  be  cases  that  seafood 
processora  could  neither  eliminate 
through  processing  nor  prevent  from 
being  introduced,  either  by  their  own 
staff  or  by  control  over  raw  materials. 
Cases  caused  or  controlled  by  bctore 
outside  of  the  HACCP  system  include 
recreational  harvest  (approximately  20 
percent  of  all  seafood  harvested)  that 
does  not  pass  through  processing  plants 
and  problems  caused  by  restaurant, 
supermaiitet  or  consiuner  improper 
cooking  or  mishandling.  In  addition, 
there  will  be  some  types  of  hazards  that 
will  not,  for  the  foreseeable  foture.  be 
controllable  by  means  other  than 
avoiding  contaminated  watera,  which 
will  not  be  100  percent  effiective 
(ciguatera,  for  example).  Until  rapid, 
inexpensive  tests  are  developed,  HACCP 
cannot  be  100%  effective  at  controlling 
these  hazards. 

Once  each  expert  had  accounted  for 
those  cases  that  could  not  potentially  be 
reached  by  this  rule,  the  experts  then 
assessed  the  likely  effiactiveness  of 
control  steps  associated  with  broad 
sanitation  improvements  and  mandatory 
controls  on  specific  hazards  and  specific 
species. 

Cipiatem:  Both  the  lower  and  upper 
boimd  reductions  in  illness  are 


relatively  small  in  the  near  term  because 
there  does  not  yet  exist  a  rapid, 
inexpensive  test  for  this  toxin. 
Processora  and  commercial  fishermen 
must  rely  on  information  about  whether 
geographic  areas  are  dguatoxic. 
Moreover,  many  illnesses  are 
attributable  to  recreational  harvest 

Hepatitis  A  virus:  This  illness  derives 
mostly  from  molluscan  shellfish.  For 
molluscan  shellfish,  the  controls  are 
harvesting  from  approved  waters  and 
good  sanitation  in  the  plant.  Tliese 
regulations  specifically  involve  both 
types  of  controls.  The  upper  bound 
number  is  50  percent  of  the  total 
estimated  number  of  illnesses  largely 
because  of  the  problems  that  states  have 
in  patrolling  and  controlling  illegally 
harvested  molluscan  shellfish. 

Norwalk  vims:  This  illness  derives 
from  raw  molluscan  shellfish  that  are 
contaminated  from  human  pollution  in 
harvesting  areas.  Control  involves 
harvesting  from  approve  waters.  These 
regulations  include  this  kind  of  control. 
The  upper  bound  number  is  50  percent 
of  the  total  estimated  nimiber  of 
illnesses  largely  because  of  the  problems 
that  states  have  in  patrolling  and 
controlling  illegally  harvested 
molluscan  shellfish  and  because  of  the 
uncertainty  of  the  control  of  sewage 
from  harvesting  and  recreational 
vessels. 

Vibrio  vulnificus:  This  illness 
essentially  derives  frt)m  eating  raw 
molluscan  shellfish  fit>m  the  Gulf  of 
Mexico.  Vibrio  vidnificus  is  a  naturally 
occurring,  ubiquitous,  marine  organism. 
The  lower  and  upper  bound  nimibera 
reflect  the  fact  that  controls  are  newly 
emerging  for  this  organism  and  still 
have  uncertainties  associated  with 
them. 

Table  6a  sets  out  the  new  estimates  of 
baseline  cases  of  foodbome  disease 
related  to  HACCP  and  the  range  of  cases 
averted  by  HACCP. 


Table  6a.— Estimate  of  Akwual  Cases  Averted 


Hazaid 


Anasakis 

Campylobacter  jejuni 

CiguaiBra 

Closlridkjm  botuUnum  

Clostridiuin  pedringens 

Diphyllobothnim  latum 

Giardia 

Hepatitis  A  Vinjs 

Otiier  Marine  Toxins 

NonMdk  Wus 

Other  Vi)rio'8 

Paralytic  SheWish  Poisoning . 
SaknoneHa  non  typhi  ............ 

Scombroloxin , 


Estimated 
number  of 


100 

200 

1,600 

10 

200 

1,000 

30 

1.000 

20 

100.000 

1.000 

-     10 

200 

8,000 


Number  of 
cases  avert- 
ed (lower)' 


25 

100 

96 

3 

100 

250 
15 

150 


15,000 
200 


100 
4.000 


NurTt)ero( 
cases  avert- 
ed (iw)er)i 


60 

ISO 

200 

5 

150 

600 

23 

500 

1 

50.000 

500 

1 

150 

6.000 
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Table  6a.— Estimate  of  Annual  Cases  Averted— Continued 


Hazard 


VXyio  vuMficus  (3d  yea^) 


ToM 


Estimated 
number  of 


200 
60 


113.630 


Number  o( 
cases  avert- 
ed (lower)2 


100 
12 


20.151 


Number  of 
cases  avert- 
ed (upper)' 


150 
30 


58.520 


*  These  numbers  were  determined  in  consultation  with  representatives  from  ttie  Centers  for  Disease  Control  and  Prevention. 
>The  upper  and  lower  bounds  were  detemnined  by  a  panel  of  scientists  at  CFSAN  (Dr.  George  P.  Hoskin.  Dr.  Karl  C.  Klontz.  Dr.  Kaye  I 
Wachsmuih  and  Dr.  Th^nas  C.  yMkx>x. 

I 

Table  7  reflects  revised  estimates  of  the  total  cost  of  seafood  illness. 

Table  7.— Annual  Cost  of  Seafood  Illness 


Hazard 


Campytobector  Jejuni  ..4. 

Ciguatera 

Clostrkium  txstuli  num  . , 
Ctostridwm  per  ft  in  gens 
Dipbylobottvum  latum 

Hepatitis  A  Virus 

Ottier  Marine  Toxins  .. 
Nor¥MM(  Vmjs  ....•...■•»■ 

Other  Vfcrio's „.... 

Paralytic  shelHIsh  poisoiting 
Sahnoneia  non-typhi 
Scombrotoxin  .....„_... 

jtlJQOllS   ~-.., 

Vtyio  vulnNicus 


>••■•••• •*•<••••••• ••••H 


Value  per 
case 


$1,703 

9.390 

15.247 

223.252 

6.551 

2.753 

6.104 

22.669 

269 

575 

2.965 

92.356 

8.199 

339 

16.750 

2.008.917 


Total  cost  of 
seafood  nness 


$170,332 
1.877,924 

24.395.438 

2.232.524 

1.310.164 

2.762.617 

183.112 

22.668370 
5.380 

57.500.000 
2.954,842 
1,200,628 
1,639,756 
2,708,766 
3.349.961 
120,535,039 


245,485,342 


Table  8  shows  the  estimates  of  the  efficacy  of  mandatory  seafood  HACCP  at  reducing  foodbome  disease  in  the 
third  year  foUowing  the  date  of  implementation  (imdiscounted). 

Table  8.— Estimate  of  the  Efficacy  of  Mandatory  HACCP  at  Reduong  Foodborne  Disease  in  the  Third  Year 


Anasaids  „.. 

Campylobacter  j^uni  . 

Ciguatera  

Clostridkjm  botuHnum 
Clostridium  perfringens 
Diphyttoboltwum  latum 

Hepatitis  A  Virus  ......... 

Other  Marine  Toxins  ... 

Norwak  Virus 

Other  Vijrio's 

Paralytic  SheHtish  Poisdning 
Saknoneta  non-typhi 
Scombrotoxin  ............ 

Shigella  

Vibrio  vumificuB  (3d ! 


Hazards 


Total 


Lower  bound 

estimate  (3d 

year) 


$42,583 
938.962 

1.463.726 

568.131 

665.082 

688,164 

91,656 

3.400.331 

8.625.000 
690.968 

819378 

1.364377 

1.674.981 

24,107.004 


Upper  bound 

estimate  (3d 

year) 


$102,199 

1.408,443 

3,049,430 

1,116.262 

982,623 

1,651,670 

137.334 

11334.435 

269 

28.760.000 

1.477.421 

46.178 

1.229.817 

2.031,566 

2312.471 

60.267319 


46310.733        116,097.637 


Finally,  in  respi^nse  to  the  comments.  FDA  has  attempted  in  Table  9  to  associate  particular  hazards  with  categories 
of  seafood  (to  the  extent  the  data  allow). 
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Table  9.— Association  of  Particular  Hazards  With  Categories  of  Seafood 


Hazards 


Anasakis .., 

Campylotjacter  jejuni .... 

Ciguatera , 

Clostridium  botuHnum ... 
Clostridium  perfringens 
DiphyMobothrum  latum .. 

Giardia 

Hepatitis  A  Virus 

Other  Marine  Toxins 

Norwalk  Virus  ...... 

Other  Vtorio's 

Salmonella  nor>4yphi 

Scombrotoxin 

Paralytic  Shelifish  Poisoning 

Shigella 

Vityio  vulnificus  ».... 


Total 


Estimaled 
number  of 


100 

200 

1600 

10 

200 

1000 

30 

1000 

20 

100,000 

1,000 

200 

8,000 

10 

200 

60 


113.630 


Affected  species 


RawFinfish. 

Coolced  Raady-to-Eat  Fish.  Smoked  Fish.  Moikacan 

Tropical,  reef  associated  species  of  finish. 

Vacuum  Packaged  Fish,  Smoked  and  Salted  Fish. 

Cooked  Ready-lo^at  Fish,  Smoked  Fish,  Molkjscan  SheMsh. 

RawFinfish. 

Cooked  Ready-«o-Eat  Fish,  Smoked  Fish,  MoMuscan 

Cooked  Ready-tt>-Eat  Fah,  Smoked  Fish,  Molkiscan 

MoHuscan  SheBfish. 

Molluscan  Shellfish.  ( 

Cooked  Ready-to-Eat  Fish,  Smoked  Fish.  Molluscan 

Cooked  Ready-k>-Eat  Fsh,  Smoked  Fish,  Molkacan 

Scombroki  Species  of  Fmfish. 

Molluscan  Shellfish. 

Cooked  Ready-to-Eat  Fnh,  Smoked  Fsh,  Molkjscan 

Molluscan  Shellfish. 


SheMsh. 


SheMsh. 
SheMsh. 


SheMsh. 
SheMsh. 


SheMsh. 


2.  Summary  of  Safety  Benefits 

The  safety  benefits  are  shown  by  year 
in  Table  10  (undiscounted). 

Table  10.— Safety  Benefits 


Year 

Lower  bound 
benefits 

""e;.^ 

1  

2 

3 

4  and  beyond 

32.967.233 
32,967,233 
46,010,733 
46310.733 

67.897.751 

67.897.761 

116.097.637 

116.097337 

3.  Nutrition  Benefits  From  Mandatory 
Seafood  HACCP  and  Increased 
Consiuner  (Confidence 

In  the  PRIA,  FDA  estimated  what  the 
potential  nutrition  benefits  might  be  if 
reduced  consiuner  anxiety  over  seafood 
safety  led  to  increased  sales.  FDA 
hypothesized  that  this  might  lead  to 
consumers  eating  lower  fat  meals  (on 
average)  as  they  replaced  higher  f&t  meat 
and  poultry  with  lower  fat  seafood. 

The  agency  has  considered  this  issue 
in  greater  detail  in  the  full  RIA.  FDA 
aclmowledged  in  the  PRIA  that  the 
entire  estimate  of  nutrition  benefits 
resulting  from  increased  sales  of  seafood 
at  the  expense  of  meat  and  poultry  sales 
is  specidative.  Although  the  agency 
believes  that  increased  consimier 
confidence  would  result  from  having  a 
state-of-the-art  HACXP  system  in  place 
for  the  seafood  industry,  no  data  were 
received  to  confidently  predict  the 
ultimate  increase  in  the  quantity  of 
seafood  sold  as  a  result  of  this 
regulation.  Sales  data  of  this  type  were 
also  not  available  before  or  after  the 
agency  initiated  its  low  acid  canned 
food  r^ulations.  Finally,  the  agency 
was  unable  to  determine  if  any  increase 


in  consiuner  confidence  would  o^set  a 
price  increase  resulting  from  HAOCP 
costs. 

The  agency  was  equally  concerned 
^out  possible  nutrition  benefits  as  to 
whether  there  would  be  an  exact 
exchange  in  the  nutrient  profile  between 
fish  as  prepared  and  meat  and  poultry. 
The  agency  finds  that  some  fish  dishes 
as  consumed  are  eaten  fried  or  served 
with  heavy  sauces,  and  that  different 
species  of  fish  have  different  Cat  profiles, 
llius.  for  some  consmners  who  make 
substitutions  of  fish  meals  for  meat  and 
poultry,  it  is  not  totally  clear  if  there 
will  be  a  favorable  decrease  in  fat 
intake.  Because  there  are  too  many 
unknown  variables  surrounding  these 
substitutes  and  the  lack  of  sales  data, 
the  agency  is  unable  to  quantify  this 
benefit 

4.  Rent  Seeking 

Rent  seeking  activities  were 
characterized  in  the  proposal  as  "public 
and  private  resources  (which)  have  been 
expended  in  attempts  to  alter  the  level 
of  regulatory  effort  toward  seafood 
safety,  as  well  as  alter  which  Federal 
agency  should  oversee  the  industry." 
"Rent  seeking"  is  a  term  economists 
have  applied  to  activities  that  do  not 
contribute  to  societal  welfare  but  only 
seek  to  transfer  resources  from  one  party 
to  another.  An  example  often  given  is 
lobbying  to  change  the  ownership  of  a 
government  granted  special  privilege  so 
that  profits  change  hands.  In  many 
cases,  howevA,  it  is  difficult  to 
distinguish  between  activities  that 
ultimately  indirectly  benefit  society 
from  those  that  only  transfer  profits.  The 
proposal  hypothesized  that  one  benefit 
of  the  regulation  was  to  reduce  the 
social  costs  of  rent  seeking. 


One  commenter  noted  that  the  reason 
large  firms  support  HACCZP  is  because 
they  must  have  HACCIP  to  export  to 
Europe.  The  commenter  noted  that 
mandated  HACCP  would  "ensvire  that 
all  domestic  processing  firms  face  the 
same  costs,  thereby  reducing  any 
competitive  disadvantage." 

FDA  does  not  agree  that  this  is  a 
justification  for  HAfXP.  The  reason  for 
implementing  HACXP  is  to  reduce  the 
incidence  of  foodbome  disease. 
However,  FDA  agrees  that  this  "rent- 
seeking"  argiunent  may  explain  some 
support  for  HACCP  by  larger  exporting 
firms.  It  is  important  to  note,  however, 
that  there  are  small  firms  who  export  to 
Europe  as  well. 

5.  Export  Benefits 

In  the  PRIA.  FDA  asserted  that  one 
benefit  (unquantified)  of  the  rule  was  to 
allow  firms  now  exporting  to  the  EU  to 
continue  to  do  so  because  of  the  EU 
requirement  for  a  federally  overseen 
voluntary  HACCP  program.  Several 
commenters  noted  that  some  countries 
that  import  seafood  from  the  United 
States  are  beginning  to  require  HACXP. 
One  commenter  noted  that  more  than  30 
percent  of  seafood  produced  in  the 
United  States  is  exported.  The  same 
commenter  noted  the  disruption  in 
trade  when  French  authorities  did  not 
coordinate  their  seafood  safety 
requirements  with  "other  officials." 
Several  commenters  noted  the  need  for 
more  Memoranda  of  Understandings 
(MOU's)  between  the  United  States  and 
other  cotmtries  for  seafood.  One 
suggested  that  such  MOU's  be  based 
upon  HACXIP  as  defined  by  various 
international  bodies.  Finally,  one 
commenter  noted  that  FDA  "should  take 
into  account  how  the  international 
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mtntniinity  is  impkinenting  HAOCP 
before  the  agency  imposes  regulations 
that  may  create  unnecessary  trade 
barrios." 

As  discussed  in  the  PRIA,  this 
program  will  benefit  those  seafood 
processors  who  mre  exporting  to  nations 
requiring  HACCP.  However,  as  also 
noted  in  the  PRIA.  there  is  in  place  a 
federally  overseen  IfACXIP  program, 
specifically,  the  program  being  offered 
to  processors  by  the  iNational  Marine 
Fisheries  Service  (NMFS). 

FDA  has  made  an  lestimate  of  the  cost 
savings  to  e^qportingj  firms  of  being  in 
FDA's  mandatory  piogram  in  Ueu  of  the 
NMFS  program.  The  altwnative  to 
NMFS  review  (if  FDJA  were  not  to  adopt 


this  regulation)  would  be  inspection  of 
product  that  is  offered  for  entry  into  the 
EU  on  an  entry-by-entry  basis  and  the 
payment  of  a  significant  foe  for  these 
inspection  services.  With  approximately 
2  Ullion  pounds  being  exported  each 
year,  this  savings  of  resources  amoimts 
to,  at  a  minimum.  $20  million  per  year. 

In  addition,  although  the  EU  has 
announced  the  requirement  that  HACCP 
be  in  place  by  January  1, 1996,  adoption 
of  a  U.S.  plan  reduces  some  of  the 
tmcertainty  for  U.S.  firms  and  firms 
exporting  to  the  United  States 
concerning  the  ultimate  form  of  an 
internationally  ^reed  upon  HACCP 
requirement. 

Table  11.— Seizure  Steps 


6.  Reduced  Enforcement  Costs 

Comments  qualitatively  mentioned 
cAhar  benefits  including  fewOT  product 
recalls  and  other  enforcement  acticms. 
FDA  agrees  that  there  will  be  fewer 
product  recalls,  seizures,  injimctions 
and  detentions  of  seafood  and  seafood 
products.  As  examples  of  what  benefits 
could  have  accrued  in  1994.  the  agency 
has  calculated  the  value  of  each  of  these 
actions  and  addressed  them  below. 

a.  Seizures.  A  seizure  is  a  civil  action 
designed  to  remove  violative  goods  bom 
consumor  channels.  Table  11  shows  the 
actions  and  their  associated  costs  that 
follow  a  determination  that  a  violation 
exists  and  that  goods  should  be  seized. 


Action 


Federal  personnel  coNM  and  analyze  samples,  write  up  recommendations  (program 
and  general  counsel),  review  the  case  and  make  recommendations  to  ttw  U.S.  attor- 
ney. 

U.S.  attorney  files  comptaini  and  Court  orders  goods  arrested  .~ 

U.S.  Marshal  and  othet  federal  official  seizes  goods  at  k)cation  . — 

Firm  hires  attorney  to  0ontest/accept  action 

Food  is  recondHioned  1^  firm „_ _ 


Food  Is  derudured  (coqverted  to  a  nort-food  use)  on  — 
Food  is  destroyed  ... 


Hours/Other 


120 


16  

8  

Travel  

16  ... 

16  firm „.._ 

16  Federal  lower  valued  food^ 

16  firm , 

8  Federal  lower  valued  food'  .. 

8  firm 

8  Federal  lost  food  ■  


Cost 


$12,840 


1,712 

856 

200 

1,712 

1.712 

1.712 

1,712 

856 

856 

866 


^  The  rate  of  $107  p4r  hour  represents  the  cost  of  a  loaded  (including  equipment  and  benefits)  employee  plus  headquarters  support  of  approxi- 
mately 70  percent 
^Tolal  seizure  costs  tare  calculated  in  Table  12. 

Table  12  showb  the  seizures  in  1994.  Assuming  that  half  of  all  seizures  are  prevented  each  year,  the  benefits 
are  expected  to  be  approximately  $290,000  each  year. 

TABLE  12.— SEIZURES  IN  1994 


Decomposition  (1 

Fath  (Denature)  

Chemicais  (Destroy) 
Ottier  (Destroyed)  .. 


Total 


Na 


14 


Administra- 
tive costs^ 


$17,320 
17,320 
17,320 
17.320 


Action  2 


$46,565 

8.709 

10.106 

14,212 


Total 


$320,925 

78,087 

54,856 

126,128 


3579,996 


'  Costs  of  items  (1)  through  (4)  In  the  precedkig  Table  totaled  are  $17320. 

'The  actions  that  aie  typicaHy  taken  for  each  type  of  hazard  are  listed  in  the  PROBLEM  column.  Costs  inckjde  the  value  of  destroyed  food 
muMipliod  by  the  nunnber  of  actions  or,  in  the  case  of  denaturing,  it  is  assumed  that  10  percent  of  the  value  of  the  product  is  retained.  No  food 
was  recondfboned. 

3Thts  number  may  well  underestimate  the  benefit  FDA  recently  cornpleted  a  seizure  proceeding  (not  filed  in  1994)  in  which  $5  mUUon  of  prod- 
uct was  corxlemned.  Thus,  preventing  seizure  can  have  a  significantly  higher  value  than  that  reflected  in  this  tat)le. 

b.  Detentions.  ]^  detention  is  a  procedure  for  preventing  violative  products  from  entering  the  United  States.  Table 
13  shows  the  actions  and  their  associated  costs  tnat  follow  a  determination  that  a  sample  is  violative,  the  following 
actions  take  place,  i 

I  TABLE  13.— DETENTION  STEPS 


Actton 


Federal  personnel  senb  a  detentfon  notice  to  the  Importer  with  an  opportunity  to  introduce  testimony  , 

Importer  hires  attomeyl  and  introduces  evidence.  Submits  response  appiicatwn  

DeliMiiiinalion  of  actioe  to  take ~ _ ;......_......... 

Reshipment  plowed,  dr «.........._..._..„...................................................._... «...«...._». 


Hours/other 


2  .„.„ ........... 

I D    •••••••■•■•*•■•••••••••••••••••• 

4b^    ■•■■•••••••«•••■•••■•»•••••••••• 

10  - 

Travel,  Cost  to  Reshtp 


Cost2 


$214 
1,712 
2.568 
1.070 
200 
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Table  i  3.— Detention  Steps— Continued 

Action 

HoursAjlher 

Cott' 

Product  is  denatured,  or 

Goods  are  destroyed  under  Federal  supervision _ „..-.... 

8,  Loss  of  vakie.^  Cost  of 
denaturing,:,  Reselling 
costs  2. 

16,  Loss  of  products 

856 

^  These  costs  are  cak»lated  in  table  14  which  gives  estimates  of  the  numbers  and  estimated  costs  for  detenttons  in  1994. 
^Seizure  can  have  a  significantty  higher  value  than  that  reflected  in  this  table. 

Table  i  4.— Detentions  in  1994 


Reason 


Borates , 

C.  botulinum , 

E.coli/coliforms 

Histamines 

Lead  , 

Listeria/Other  Pattiogens  , 

Mercury  , 

Poisonous/Deleterious  sut>-nec 

Salmonella/arizona 

Staphylocd „ , 

Sulfites 

Unsafe  food  addftivee— NEC  .... 


Total 


NumtMrof 
detentions 


25 
1 

14 
2 
2 

51 

11 

7 

129 

6 

23 
5 


276 


Quantity* 


21,484 

113.790 

254.774 

98.023,014 

102,188 

2.792.808 

7,338,900 

180,000 

221,543,300 

55,810 

713,653 

67.160 


DoHars' 


1,827.173 

363.434 

742.786 

1,361,714 

87.440 

21,369,692 

12.720,272 

446,025 

76,137.973 

199,550 

8,100,620 

540201 


Delentkxi 
dispositton^ 


183,017 
363,434 

149.413 

273.199 

9.044 

4,274,794 

1.272.327 

446.025 

15228.451 

40,766 

810,362 

540201 


23,591.033 


Detention 
admin3 


112,350 

4,494 

62,916 

8,988 

8.988 

229,194 

49.434 

31,458 

579.726 

26,964 

103362 

22,470 


1240344 


^  Quantity  and  dollars  include  the  total  amount  of  both  detentions  and  automatic  detentions  and  are  shown  to  illustrate  how  detentions  were 
cakxilated. 

^Disposition  included  reshipping  which  was  estimated  to  be  10  percent  times  the  numt)er  of  shipments  (quantity)  times  the  value  per  shipment 
(dollars/quantity);  reconditioning  which  was  estimated  to  be  20  percent  of  the  value  of  the  shipment  (dollars)  or  destruction  which  was  estimated 
to  be  100  percent  of  the  value  of  tt>e  shipment. 

3  Administrative  costs  are  estimated  to  be  $4,494  per  detention,  the  sum  of  the  first  three  rows  of  the  previous  table. 

Assiuning  just  half  of  these  detentions  are  prevented  by  HACCP,  benefits  to  the  federal  government  and  industry 
would  be  approximately  $12  million  per  year. 

c.  Automatic  detentions.  Automatic  detentions  place  each  lot  of  imported  products  on  detention  upon  arrival  at 
the  border  imtil  the  importer  has  demonstrated  that  the  products  do  not  violate  the  Federal  Food,  Drug,  and  Cosmetic 
Act.  This  is  normally  done  by  the  importer  hiring  independent  labs  to  sample  each  lot.  Table  15  shows  the  nimiber 
and  types  of  relevant  automatic  detentions  that  took  place  in  1994. 

Table  15.— Automatic  Detentions  in  1994 


Reason 


Borates „.... 

C.  botulinum 

E.coli/coliforms „ 

Histamines  

Lead 

Listeria/Ottier  Pathogens  

Mercury  

Pesticide  chtorothalanil  

Poisonous  and  Deleterious  sut>-nec 

Salmonella/arizona 

Staphytocd 

Sulfites  „ 

Underprocessed  ...„ 

Unsafe  food  additives— NEC 


Total 


Nurnt>er  of 
automatic  de- 
tentions 


53 

104 

8 

63 

1 

236 

397 

1 

4 

759 

0 

12 

3 

3 


1,644 


Sample  cost' 


$132,500 

260,000 

20.000 

157,500 

2.500 

590,000 

992,500 

2,500 

10,000 

1,897,500 

0 

30,000 

7,500 

7,500 


Storage  cost? 


$182,717 

36.343 

74279 

136.171 

8,744 

2.136,969 

1272.027 

50 

44,603 

7,613,797 

19.955 

810,062 

15,454 

54,020 


4,110,000         12,405,191 


^  1  Calculation  of  costs  assumes  that,  for  each  product  placed  on  automatic  detention,  10  tots  per  year  will  be  analyzed  with  l  sample  each  at 
I  cost  of  $250  per  sample. 
^Assumes  storage  costs  equals  10  percent  of  the  stated  value  of  the  goods. 


Again  assuming  that  half  of  the  above 
automatic  detentions  are  eliminated 


each  year,  then  the  benefits  will  be 
approximately  $6  miUion  per  year. 


d.  Recalls.  The  costs  of  recalls  to  a 
firm  vary  from  inexpensive  notification 
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of  consignees  to  setend  million  dollars, 
depending  on  the  Mature  of  the  hazard, 
the  type  of  aeafbodj  the  cost  and  amount 
of  product  involve^,  and  the 
distribution  chain  #f  the  product.  The 
costs  of  a  recall  include  searching  for 
the  recalled  produtits,  removing  tnem 
from  retail  and  wholesale  outlets, 
replacing  the  adulterated  product, 
STOCtiveness  checkv.  and  disposal  or 
reconditioning.  In  some  cases  recalls 
cause  mariceting  disruptions,  loss  of 
shelf  space,  and  subsequent  losses  in 
sales  via  publicity. 

FDA  costs  include  investigative  and 
analytical  time  andi  expenses, 
administrative  costs,  cost  of  samples, 
and  auditing  time. 


FDA  sssumes  that  the  costs  of  recalls 
bcMne  by  firms  are  directly  related  to  the 
distributicm  costs  associated  with  the 
products  and  to  the  size  of  the 
contaminated  lots.  Distribution  costs 
account  for  about  one-third  of  the  final 
value  of  seafood.  FDA  assumes  that  the 
firm  must  bear  the  full  amount  of  the 
distribution  costs  of  the  recall,  hi 
addition,  the  other  costs  listed  above 
raise  the  total  cost  of  recalls  borne  by 
firms  to  one-half  the  value  of  the 
product.  FDA  uses  one-half  the  value  of 
the  product  as  the  base  for  the  estimate 
of  total  recall  costs.  The  total  recall  cost 
of  seafood  processing  firms  in  1994  is 
estimated  to  be  $2,461,906,  as  shown  in 

Table  16.— Recalls  in  1994 


table  16.  FDA  audit  checks  for  seafood 
took  474  hours  in  1994.  FDA  assiunes 
that  total  FDA  costs  per  recall  were 
proportional  to  audit  hours.  The  cost 
per  hour  of  an  audit  check  is  $107, 
giving  an  FDA  audit  cost  of  $50,718 
(474  X 107).  FDA  collected  72  samples 
at  $250  per  sample,  giving  sample  costs 
of  $18,000  (72  X  250).  FDA  thus 
estimates  additional  costs  due  to  recalls 
to  be  $68,718  ($50,718  +  $18,000).  The 
total  recall  cost  is  estimated  to  be 
$2,530,624  ($2,461,906  +  $68,718). 
Again,  the  estimate  for  the  purpose  of 
this  benefits  analysis  assumes  that  half 
of  all  recalls  will  be  prevented  or  about 
$1,250,000. 
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whereby  a  firm  is  ebjoined  from 
producing/distributiiig  a  product  until  a 
violation  is  remedied.  There  are 
approximately  5  injunctions  by  FDA 
against  seafood  pniducts  each  year 
costing  the  firm  an  average  of  about 
$70,000  and  FDA  an  average  of  about 
$30,000  each  or  about  $500,000  per 
year.  These  costs  include  court  costs, 
analytical  testing  costs,  inspections 
costs,  and  lost  production  costs.  Again, 
if  this  rule  rediiced  injunctions  by  half, 
societal  savings  would  be  $250,000. 
Total  enforcemeat  benefits  are  the 
sum  of  all  of  the  reduced  enforcement 
costs  estimated  to  1^  approximately  $20 
million  per  year. 

7.  Other  Benefits 

Commenters  also  mentioned  benefits 
including  better  process  control 
(resulting  in  lower  production  costs) 
and  improved  empjloyee  morale. 

FDA  believes  that  there  may  be  "re- 
engineering"  types  of  benefits 
associated  with  these  regulations.  For 
both  seafood  and  ether  foods  for  which 


HACCP  has  been  implemented,  FDA  has 
received  information  that  firms  have 
found  cost-saving  innovations  in  other 
areas  as  they  implement  HACCP.  These 
innovations  are  considered  trade  secrets 
by  firms  and  thus,  their  description 
(actual  process  innovations)  and 
quantification  is  impossible  as  firms 
have  not  released  this  data  into  the 
pubUc  domain.  This  phenomenon 
involves  ujiexpected  savings  and 
efficiencies  as  a  result  of  establishing  a 
new  system  in  a  processing  operation. 
The  majority  of  firms  that  have 
previously  instituted  HACCP  reported 
that  they  believed  that  the  advantages 
they  derived  from  HACCP  were  worth 
the  costs  to  them  in  terms  of  better 
control  over  their  operations,  better 
sanitation,  and  greater  efficiencies,  such 
as  reduced  waste.  Virtually  all  foresaw 
long-term  benefits  from  operating  imder 
HACCP. 

Improved  employee  morale  depends 
on  how  HACCP  is  implemented.  If,  for 
example,  employees  are  (1)  participating 
in  day-to-day  monitoring  of  critical 
control  points,  (2)  allowed  through 
corrective  action  plans  to  participate  in 


corrective  actions  including  shutting 
down  a  line  when  a  critical  limit  has 
been  exceeded,  and  (3)  are  rewarded  for 
this  decision  rather  than  penalized  or 
forced  to  rigorously  defend  their 
actions,  then  employee  morale  may 
increase.  Such  an  increase  in  morale,  if 
valid;  may  lead  to  greater  productivity. 
However,  it  is  in  the  direct  financial 
interest  of  every  company  to  maintain 
employee  morale  such  that  any 
additional  benefit  fi*om  this  regulation  is 
likely  to  be  small. 

A  final  benefit  will  be  realized  for 
finfish  where  processing  plants  and 
vessels,  in  an  effort  to  control  for 
histamine  formation,  keep  fish  cooled 
from  harvest  to  retail.  This  will 
simultaneously  decrease  the 
decomposition  rate  that  causes  seafood 
to  be  thrown  out  because  of  organoleptic 
problems.  The  same  situation  exists 
relative  to  cooked,  ready-to-eat  products 
and  smoked  fish.  One  retailer  cited 
losses  of  4  percent  to  8  percent  of  all 
seafood  because  of  decomposition.  If 
some  of  this  decomposition  begins  prior 
to  arrival  at  the  retail  level  and  is 
reduced  in  any  degree  by  this 


regulation,  benefits  could  potentially  be 
large. 

However.  FDA  recognizes  that  there  is 
also  a  short  term  cost  (e.g..  as  molluscan 
shellfish  harvesters  attempt  to  supply 
processors  with  untagged  shellfish  or 
from  vessels  without  sanitary  facilities 
aboard  and  find  the  harvest  rejected). 
The  same  will  also  be  true  for  finfish 
which  have  not  been  properly 
temperature  controlled  from  harvest  to 
processor.  These  harvests  will  be 
discarded  although  this  behavior  is  not 
expected  to  occur  often,  or  more  than 
once  in  any  instance. 

D.  Costs  and  Benefits  of  Sanitation 

A  portion  of  the  costs  and  benefits  of 
this  rule  derive  from  the  improvements 
in  the  facilities  and  CGMP's  in  seafood 
plants.  Although  all  food  manufacturing 
plants  are  required  to  produce  food 
under  sanitary  conditions  now,  FDA's 
experience,  and  that  of  others,  indicate 
that  many  seafood  processors  are  not 
producing  seafood  imder  those 
conditions.  The  sanitation,  monitoring, 
and  recordkeeping  provisions  of  this 
'rule  are  expected  to  drive  processors  to 
improve  their  sanitation  conditions  and 
thus  reduce  the  need  for  FDA  to  enforce 
CGMP's  through  regulatory  actions. 
These  provisions  will  produce  net 
increases  in  societal  welfare  with 
accompanying  costs  and  benefits. 

Current  goods  manufacturing 
practices  include  such  things  as 
cleanliness  and  habits  of  persoimel.  the 
conditions  of  buildings  and  facilities, 
equipment,  production  and  process 
controls,  and  conditions  of  warehousing 
and  distribution  of  the  product.  It  is 
difficult  to  differentiate  between  costs 
and  benefits  that  are  HACCP-related  and 
those  that  are  sanitation-related.  For 
example,  processors  are  required  imder 
HACCP  to  keep  records  that  show  that 
CGMP's  such  as  "Measures  such  as. 
sterilizing,  irradiating,  pasteurizing, 
freezing,  refrigerating,  controlling  pH  or 
controlling  a.  that  are  taken  to  destroy 
or  prevent  the  growth  of  imdesirable 
microorganisms,  particularly  those  of 
public  health  significance,  shall  be 
adequate  under  the  conditions  of 
manufacture,  handling,  and  distribution 
to  prevent  food  from  being  adulterated 
within  the  meaning  of  the  act"  are  being 
followed  (see  21 CFR  110.80(a)  (2)  and 
(4)).  However,  the  benefits  derive  from 
making  plant  and  processing  changes, 
uncovering  problems  in  processing  due 
to  recordkeeping  and  taldng  corrective 
action  which  prevents  hazardous 
seafrxxi  from  being  sold.  Thus.  HACCP 
and  CC^Fs  are  inextricably 
intertwined  and  it  is  difficidt  to 
calculate  the  marginal  benefits  and 
marginal  costs  of  each. 


E.  Costs  and  Benefits  Attributable  to 
Foreign  Governments 

FDA  has  reported  the  portion  of  the 
increased  costs  that  are  expected  to  be 
passed  on  to  U.S.  consiuners  by  foreign 
processors.  The  justification  for  this 
action  is  that  FDA  has  not  included 
safety  benefits  that  foreign  consiuners 
may  enjoy  when  foreign  firms  that 
export  to  the  United  States  introduce 
HACCP  into  their  plants.  FDA  has  also 
included,  as  a  benefit  of  this  regulation, 
reduced  enforcement  actions  toward 
products  produced  by  foreign  firms  and 
reduced  illnesses  that  U.S.  consiuners 
suffer  from  imported  seafood. 

In  a  benefit-cost  analysis,  costs  and 
benefits  are  attributable  to  choices  made 
among  competing  options.  However,  in 
this  rule,  there  are  difficulties  in 
assigning  the  costs  and  benefits  to 
choices  made  by  FDA  to  require  HACCP 
of  domestic  and  foreign  seafood 
processors.  This  difficulty  arises 
because  other  countries  either  already 
require  HACCP  or  have  indicated  that 
they  will  do  so  in  the  near  future — for 
both  their  domestic  and  imported 
seafood  products.  No  costs  or  benefits 
should  be  ascribed  to  choices  made  by 
the  U.S.  Government  in  this  rule  that 
affect  firms  already  complying  with 
foreign  regulations,  if  the  regulations  are 
the  same  and  no  changes  need  to  be 
made  to  be  in  compliance  with  the  U.S. 
regulation. 

Thus,  foreign  firms  in  those  countries 
who  export  to  the  United  States  may  be 
required  to  comply  first  with  the  U.S. 
plan  or  first  with  dieir  own  coimtry's 
plan;  the  timing  is  impossible  to  predict. 
However,  FDA  does  have  evidence  from 
the  Eiuopean  Union  that  the  seafood 

!>roduced  by  the  following  countries  (at 
east  seafood  for  export)  have  met  the 
EU  standard  for  HACCP—  Albania, 
Australia.  Austria,  Belgium,  Brazil, 
Canada,  Chile,  Coltunbia.  Denmark. 
Ecuador.  England.  Faro  Is..  Finland, 
France.  Germany,  Ckeece,  Holland, 
Iceland.  Indonesia.  Ireland,  Italy,  Japan, 
Luxembourg.  Mexico.  Morocco,  New 
Zealand.  Norway.  Peru.  Philippines, 
Sweden.  Taiwan,  Thailand,  and  Turkey. 

F.  Conclusion 

As  the  above  analysis  demonstrates. 
FDA  finds  that  the  estimated  benefits 
exceed  the  estimated  costs.  The 
estimated  costs  are  approximately  one 
third  of  those  in  the  PRIA,  ranging  from 
$677  million  to  $1,488  billion.  These 
estimated  costs  were  based  primarily  on 
the  reports  of  some  seafood  firms  and 
modeling  done  by  FDA  experts  based  on 
their  experience  with  HACCP  but  also 
considered  the  study  done  under 
contract  with  NMFS.  The  benefits  range 


from  $1,435  billion  to  $2,561  billion  and 
include  benefits  from  safety,  nutrition, 
increased  consumer  confidiance,  rent 
seeking  activities,  exports,  and  reduced 
enforcement  costs. 

G.  Final  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  analyzing  options 
for  regulatory  relief  for  small  businesses. 
In  the  PRIA,  FDA  Usted  for  comment  a 
series  of  regulatory  options  on  how  to 
grant  regulatory  relief  for  small  firms.  In 
that  document,  FDA  defined  small  firms 
as  having  less  than  $1  million  in  annual 
gross  revenue  (for  non-shrimp 
processors)  and  less  than  $2  million  for 
shrimp  processors.  In  the  PRIA, 
regulatory  options  for  small  business 
relief  included: 

(1)  Requiring  HACCP-type  controls  for 
those  critical  control  points  in 
individual  plants  that  have  a  history  of 
failure. 

(2)  Exempting  very  small  processors 
from  the  requirements  in  the  proposed 
regulatory  option. 

(3)  Allowing  a  longer  implementation 
period  such  that  HACCP  requirements 
may  be  phased  in  over  a  longer  period  - 
of  time. 

(4)  Providing  generic  HACCP  plans 
(without  mandatory  control  points)  for 
certain  types  of  operations,  providing 
federal  verification,  or  less  frequent 
monitoring  of  critical  control  points. 

FDA  received  a  large  niunber  of 
comments  on  these  options  and  on  the 
costs  that  small  businesses  would  incur 
as  a  result  of  the  proposed  option. 

The  agency  has  fully  considered  all  of 
the  comments  received  on  its  regulatory 
flexibility  analysis  and  has  responded  to 
these  comments  in  the  full  RIA.  What 
follows  is  a  summary  of  FDA's  major 
conclusions  from  the  analysis. 

FDA  received  comments  on  whether 
there  should  be  exemptions  for 
processors  based  on  either  the  size  of 
the  processor  or  the  degree  of  risk 
associated  with  the  product  or  process. 
For  example,  one  commenter  supported 
the  exemption  of  small  firms  on  the 
basis  that  small  firms  that  represent  75 
percent  of  the  industry  in  terms  of  the 
number  of  plants,  produce  less  than  10 
percent  of  the  seafood  consiuned. 

FDA  has  concluded  that  there  should 
be  no  exemptions  for  small  firms.  Small 
processors  often  engage  in  relatively 
high  risk  seafood  processing,  and  an 
exemption  based  on  size  could 
inappropriately  exempt  high  risk 
operations.  An  exemption  based  on  risk 
might  entail  knowing  which  seafood 
might  be  responsible  for  a  reported  and 
confirmed  illness.  The  agency  finds 
however  that  because  underreporting 
and  skewed  reporting  of  foodbome 
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iHii'wwwg  occurs  it  is  not  always  directly 
possible  to  relate  th«  reported  illnesses 
to  risk.  This  subject  is  also  discussed  at 
length  in  the  preambles  to  both  the 
proposed  and  final  mle. 

One  conunent  recommended  that  no 
firms  be  completely  exempt,  but  that 
some  firms  be  subject  to  different* 
HACCP  requirements  depending  on 
size.  The  smaller  th#  firm,  the  less  strict 
the  record-keeping,  testing,  and 
monitoring  requireifents.  The  use  of  a 
short  form  for  recordkeeping  and 
informal  monitoring  was  supported  in 
some  comments. 

Again,  this  is  a  to|>ic  that  is 
extensively  covwed;in  the  preamble  to 
the  final  rule.  FDA  notes  that  HACX7 
depends  on  the  degiee  of  risk  and 
complexity  of  processing  and  that 
HAGCP  requirements  for  each  plant  are 
calibrated  based  on  theae  factors. 
Whether  the  plant  i«  large  or  small,  if 
there  are  few  hazart^  and  simple 
processes,  HACXIP  requiremoits  are 
inherently  minimal.  If  there  are  no 
hazards,  no  HACCP  plan  is  required. 
Overall,  however  the  agency  believes 
that  many  smaller  fikms  are  associated 
with  simpl«  procesBes  and  that  the 
HACCP  system  already  accommodates 
the  commentOT's  coacem. 

In  the  long  nm.  as  processors  adopt 
HACCP  and  attempt  to  pass  costs  on  to 
consumers,  the  retail  price  of  seafood 
will  rise  by  less  thaa  1  percent  In  the 
absence  of  an  increase  in  consumer 
demand  that  may  result  from  this 
regul^cHi,  as  the  price  of  seafood  rises, 
consiuners  will  purchase  less  seafood. 
As  producers  fail  to  sell  all  of  the 
seafood  offered  at  the  higher  price, 
output  must  fall.  Moreover,  output  must 
decrease  in  the  highest  cost  sector  of  the 
industry,  generally  fmall  processors. 
Although  it  is  possible  that  small 
processors  will  cut  back  production  but 
stay  in  business,  the  small  profit 
margins  of  some  small  seafood 
producers  strongly  Imply  that  the 
reduction  in  output  will  come  about 
because  small  proo^ssors  go  out  (rf 
business.  For  every  one  percent  increase 
in  the  price  of  seafood,  approximately 
140  small  processots  could  go  out  of 
business.  The  estimated  nimiber  comes 
from  the  following  (alculation.  FDA  has 
estimated  that  as  costs  are  passed  on, 
HACCP  will  raise  tl^e  price  of  seafood  to 
consumers.  The  price  elasticity  of 
demand,  which  is  the  percentage  change 
in  quantity  purchaaad  divided  by  the 
percentage  change  tn  price,  is  estimated 
to  be  -0.37  for  sealood  (Ret  227).  A 
one  percent  increase  in  the  price 
consumers  pay  for  leafbod  should 
therefore  rmiuce  the  quantity  ptirchased 
by  0.37  percent  (1  percent  times  -0.37). 
FDA  believes  that  the  entire  reduction 
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in  output  attributable  to  HACCP  will  be 
borne  by  small  processors  who  go  out  of 
business.  Although  close  to  80  percent 
of  seafood  processors  are  classified  as 
small.  smaU  processors  accoimt  for  only 
10  percent  of  total  industry  output  (Ref. 
228).  In  the  case  of  a  0.37  percent 
decline  in  total  processing  output 
represents  a  decline  in  the  output  of 
small  processors  of  3.7  percent  (0.37 
percent  divided  by  0.10).  If  the  decline 
in  the  number  of  processors  were 
proportional  to  the  decline  in  the  output 
of  small  processors,  the  reduction  in  the 
number  of  processors  would  be  3.7 
percent  in  the  case  of  a  1  percent  price 
increase.  FDA  is  uncertain  as  to  what 
price  increase  will  actually  occiu. 

The  agency  finds  that  the  number  of 
small  seafood  processors  that  go  out  of 
business  will  be  determined  by  the  cost 
per  unit  (or  per  plant)  of  implementing 
HACCP,  the  effect  of  HACCP  on  seafood 
prices,  the  ability  of  small  plants  to  pass 
costs  on  to  consimiers.  the  current 
practices  of  the  plants  and  the 
implementation  time.  The  analysis  has 
assiuned  that  the  regulation  will  have 
no  positive  effect  on  the  demand  for 
seafood.  If  the  regulation  in  fact 
increases  consumer  confidence  in 
seafood  siifficiendy  to  increase  the 
demand  fcH-  seafood,  then  the  effect  on 
small  business  would  be  less. 

Although  the  economic  impact  on 
small  firms  is  difficult  to  predict,  many 
small  firms  should  be  able  to  implement 
HACCP  at  low  cost,  as  they  have  already 
fulfilled  many  of  its  basic  requirements. 
The  closer  a  firm's  current  practices  are 
to  HACCP,  the  lower  the  cost  of  HACCP 
and  the  more  likely  is  firm  survival. 
Some  small  firms  occupy  market  niches 
that  allow  them  to  pass  on  more  of  their 
costs  than  the  industry  average, 
increasing  their  likelihood  of  survival. 

The  effect  of  HACCP  on  small  seafood 
processors  depends  on  their  costs  of 
compliance  and  on  the  changes  in  the 
relative  price  of  seafood.  FDA  expects 
the  relative  price  increase  attributable  to 
HACCP  to  be  small.  For  many  small 
firms,  the  flexibility  built  into  the 
regulation  strongly  implies  that  HACCP 
costs  will  be  low.  In  consideration  of 
small  firms,  the  agency  has  extended  the 
effective  date  to  2  years  from 
publication.  FDA  will  also  be 
publishing  a  Guide  that  will  provide 
small  processors  with  valtiable 
information  for  developing  and 
implementing  HACCP.  Additionally,  the 
agency,  in  cooperation  with  Sea  (kant 
Universities  and  others  through  die 
Seafood  HACCP  AlUance.  will  be 
providing  to  small  firms  assistance  on 
training  and  other  needs. 

FDA  recognizes  that  HACCP  is  an 
innovative  regulatory  system  that  has 


not  been  applied  on  a  large  scale  to 
ongoing  commercial  enterprises  in  the 
United  States.  For  this  reason  all  of  the 
agency's  estimates  of  firm  behavior, 
costs  and  benefits  necessarily  involve 
substantial  uncertainty.  As  explained  in 
this  Regulatory  Impact  Analysis,  FDA 
has  used  modeling  techniques  and 
informed  judgements  rather  than  firm 
empirical  data  to  estimate  many  effects. 
In  order  to  determine  the  accuracy  of 
these  estimates,  and  also  to  assist  in 
possible  mid-coiuse  corrections,  FDA 
and  HHS  plan  to  conduct  an  evaluation 
study  during  the  first  few  years  after  the 
effective  date  of  these  regulations.  This 
study  could  focus  on  each  major  type  of 
one-time  or  continuing  compliance  cost, 
on  different  types  of  firms,  on  different 
sizes  of  firms  (with  particular  attention 
to  the  smallest  firms),  and  on  both  costs 
required  by  the  regulation  and  on  costs 
that  firms  may  incur  imnecessarily.  It 
could  also  address  the  ability  of  firms  to 
understand  and  implement  HACCP 
properly,  and  any  other  problepis  that 
may  impede  rapid  and  inexpensive 
implementation.  This  study  could  also  • 
include  an  exploratory  analysis  of 
benefits,  addressing  both  improvements 
in  processing  as  measured  by 
elimination  of  hazards  and,  to  the  extent 
permitted  by  existing  data  systems, 
early  trends  in  reported  incidence  of 
illness  caused  by  seafood. 

V.  Environmental  Impact 

The  agency  has  previously  considered 
the  enviromnental  effects  of  this  rule  as 
announced  in  the  proposed  rule  (59  FR 
4142.  January  28. 1994).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
enviroimient,  and  that  an  environmental 
impact  statement  is  not  required. 
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List  <rf' Subjects 

21  cm  Part  123 

Fish,  Fishery  products.  Imports, 
Reporting  and  recordkeeping 
requirements,  Seafood. 

21  CFR  Part  1240 

Communicable  diseases,  Public 
health,  Travel  restrictions.  Water 
supply. 

Therefore,  tmder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  title  21  CFR  chapter 
I  is  amended  as  follows: 

1.  New  part  123  is  added  to  read  as 
follows: 

PART  123-FtSH  AND  FISHERY 
PRODUCTS 

Subpart  A— Qeneral  Provisions 

123.3    Definitions. 

123.5  Current  good  manufactmring  practice. 

123.6  Hazard  Analysis  and  Hazard  Analysis 
Critical  Contiol  Point  (HACCP)  plan. 

123.7  Corrective  actions. 

123.8  Verification. 


123.9  Records. 

123.10  Training. 

123.11  Sanitation  control  procedures. 

123.12  Special  requirements  for  imported 
products. 

Subpart  B— Smoked  and  Smoto-Flavorsd 
Fisbsry  Products 

123.15  General. 

123.16  Process  controls. 

SubpartC— Raw  Mdluscan  Shellfish 

123.20    General. 
123.28    Source  controls. 

Authority:  Sees.  201. 402. 403, 406, 409, 
701,  704,  721, 801, 903  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  321.  342. 
343,  346,  348,  371,  374,  379e,  381,  393);  sees. 
301,  307,  361  of  tiie  Public  Health  Service 
Act  (42  U.S.C.  241,  2421,  264). 

SubfMrt  A— General  ProvWons 

$123.3    Definitions. 

The  definitions  and  interpretations  of 
terms  in  section  201  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
and  in  part  1 10  of  this  chapter  are 
applicable  to  such  terms  when  used  in 
this  part,  except  where  they  are  herein 
redefined.  The  following  definitions 
shall  also  apply: 

(a)  Certification  number  means  a 
imique  combination  of  letters  and 
nimibers  assigned  by  a  shellfish  control 
authority  to  a,  molluscan  shellfish 
processor. 

(b)  Critical  control  point  means  a 
point,  step,  or  procedure  in  a  food 
process  at  which  control  can  be  appUed, 
and  a  food  safety  hazard  can  as  a  result 
be  prevented,  eliminated,  or  reduced  to 
acceptable  levels. 

(c)  Critical  limit  means  the  maximmn 
or  minimum  value  to  which  a  physical, 
biological,  or  chemical  parameter  must 
be  controlled  at  a  critical  control  point 
to  prevent,  eliminate,  or  reduce  to  an 
acceptable  level  the  occurrence  of  the 
identified  food  safety  hazard. 

(d)  FJsii  means  fresh  or  saltwater 
finfish,  crustaceans,  other  forms  of 
aquatic  animal  life  (including,  but  not 
limited  to.  alligator,  frog,  aquatic  ttulle, 
jellyfish,  sea  cuctunber.  and  sea  urchin 
and  the  roe  of  such  animals)  other  than 
birds  or  mammals,  and  all  mollusks, 
where  such  animal  Ufe  is  intended  for 
human  consiunption. 

(e)  Fishery  product  means  any  hiunan 
food  product  in  which  fish  is  a 
characterizing  ingredient. 

(f)  Food  safety  hazard  means  any 
biological,  chemical,  or  physical 
property  that  may  cause  a  food  to  be 
unsafe  for  hiunan  consiunption. 

(g)  /fliporter  means  either  the  U.S. 
owner  or  consignee  at  the  time  of  entry 
into  the  United  States,  or  the  U.S.  agent 
or  representative  of  the  foreign  owner  or 
consignee  at  the  time  of  entry  into  the 


United  States,  who  is  responsible  for 
ensuring  that  goods  being  ofiered  for 
entry  into  the  United  States  are  in 
compUance  with  all  laws  affecting  the 
importation.  For  the  purposes  of  tiiis 
definition,  ordinarily  the  importer  is  not 
the  custom  house  broker,  the  freight 
forwarder,  the  carrier,  or  the  steamship 
representative. 

(h)  MoUuscan  shellfish  means  any 
edible  species  of  fresh  or  frozen  oysters, 
clams,  mussels,  or  scallops,  or  edible 
portions  of  such  species,  except  when 
the  product  consists  entirely  of  the 
shucked  adductor  muscle. 

(i)  Preventive  measure  means 
physical,  chemical,  or  other  factors  that 
can  be  used  to  control  an  identified  food 
safety  hazard. 

(j)  Process-monitoring  instrument 
means  an  instrument  or  device  used  to 
indicate  conditions  during  processing  at 
a  critical  control  point. 

(k)(l)  Processing  means,  with  respect 
to  fish  or  fishery  products:  Handling, 
storing,  preparing,  heading, 
eviscerating,  shucking,  freezing, 
changing  into  different  market  forms, 
manufacturing,  preserving,  packing, 
labeling,  dockside  unloading,  or 
holding. 

(2)  Ine  regulations  in  this  part  do  not 
apply  to: 

[i]  Harvesting  or  transporting  fish  or 
fishery  products,  without  otherwise 
engaging  in  processing. 

(li)  Practices  such  as  heading, 
eviscerating,  or  freezing  intended  solely 
to  prepare  a  fish  for  holding  on  board 
a  harvest  vessel. 

(iii)  The  op>eration  of  a  retail 
estabUshment. 

(1)  Processor  means  any  person 
engaged  in  commercial,  custom,  or 
institutional  processing  of  fish  or  fishery 
products,  either  in  the  United  States  or 
in  a  foreign  country.  A  processing 
includes  any  person  engaged  in  the 
production  of  foods  that  are  to  be  used 
in  market  or  consumer  tests. 

(m)  Scombroid  toxin-forming  species 
means  tuna,  bluefish,  mahi  mahi,  and 
other  species,  whether  or  not  in  the 
family  Scombridae,  in  which  significant 
levels  of  histamine  may  be  produced  in 
the  fish  flesh  by  decarboxylation  of  free 
histidine  as  a  result  of  exposure  of  the 
fish  after  capture  to  temperatures  that 
permit  the  growth  of  mesophiUc 
bacteria. 

(n)  Shall  is  used  to  state  mandatory 
requirements. 

(o)  Shellfish  control  authority  means 
a  Federal,  State,  or  foreign  agency,  or 
sovereign  tribal  government,  legally 
responsible  for  the  administration  of  a 
program  that  includes  activities  such  as 
classification  of  molluscan  shellfish 
growing  areas,  enforcement  of 
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moUuscan  ahellfinh  haiiiresting  controls, 
and  certification  of  molluacan  shellfish 


(p)  Sbellstack  means  raw.  in-shsU 
molluacan  fh^j^^*^ 

(q)  Should ia  used  to  state 
noommendad  or  advisory  procedures  or 
to  idantUy  reoonunended  equipment 

(r)  Shucked  shellfish  ineans 
moUuscan  shellfish  that  have  one  or 
both  shells  removed. 

(si  Smoked  or  smoke^avored  fishery 
products  means  the  finished  food 
prq>aredby: 

(1)  Treating  fish  with  salt  (sodium 
diloride),  and 

(2)  Sub|ecting  it  to  the  direct  action  of 
smoke  from  burning  wdDd,  sawdust,  or 
similar  material  and/or  imparting  to  it 
the  flavor  of  smoke  by  a  means  such  as 
immersing  it  in  a  soluti^  of  wood 
smoke. 

(t)  Tog  means  a  record  of  harvesting 
information  attached  to»  container  of 
shellstodiL  by  the  harvester  or  processor. 

fl23.S   Cunenl good manufadurlng 


(a)  Part  110  of  this  chapter  applies  in 
determining  whether  the  £udlities, 
methods,  practices,  and!  controls  used  to 
process  fish  and  fishery  products  are 
safe,  and  whether  these  products  have 
been  processed  under  sanitary 
conditions. 

(b)  The  piupose  of  this  part  is  to  set 
forth  requirements  specific  to  the 
processing  of  fish  and  fishery  products. 

f123.6    HanrdAnalyais  end  Heart! 
Analyate  dWeal  Control  iMnt  (HACCP) 
Plan. 

(a)  Hazard  analysis.  Qvery  processor 
shall  conduct,  or  have  donducted  for  it, 
a  hazard  analysis  to  determine  whether 
there  are  food  safety  hazards  that  are 
reasonably  likely  to  occur  for  each  kind 
of  fish  and  fishery  product  processed  by 
that  processor  and  to  identify  the 
preventive  measures  that  the  processor 
can  apply  to  control  those  hazards.  Such 
food  safety  hazards  can  be  introduced 
both  within  and  outside  the  processing 
plant  environment,  including  food 
safety  hazards  that  can  occur  before, 
diuing,  and  after  harvea^.  A  food  safety 
hazard  that  is  reasonably  likely  to  occur 
is  one  for  which  a  prudent  processor 
would  establish  controls  because 
experience,  illness  data,  scientific 
reports,  or  other  information  provide  a 
biusis  to  conclude  that  there  is  a 
reasonable  possibility  tiat  it  will  occur 
in  the  particular  type  oafish  or  fishery 
product  being  processed  in  the  absence 
of  those  controls. 

(b)  The  HACCP  plan.  Every  processor 
shall  have  and  implement  a  written 
HAOUP  plan  whenever  a  hazard 


UMI 


analysis  reveels  one  or  more  food  safety 
hazards  that  are  reasonably  likely  to 
occur,  as  described  in^taragraph  (a)  of 
this  section.  A  HACXP  plan  shall  be 
^tecificto: 

(1)  Each  location  where  fish  and 
fishery  products  are  processed  by  that 
processor,  and 

(2)  Each  kind  of  fish  and  fishery 
product  processed  by  the  processor.  The 
plan  may  group  kinds  of  fish  and  fishery 
products  together,  or  group  kinds  of 
production  methods  together,  if  the  food 
safety  hazards,  critical  control  points, 
criti^  limits,  and  procedures  required 
to  be  identified  and  performed  in 
paragr^th  (c)  of  this  section  are 
identical  for  all  fish  and  fishery 
products  so  grouped  or  for  all 
production  methods  so  grouped. 

(c)  The  contents  of  the  HACCP  plan. 
The  HACXIP  plan  shall,  at  a  minimum: 

(1)  List  the  food  safety  hazards  that 
are  reasonably  likely  to  occur,  as 
identified  in  accordance  with  paragraph 
(a)  of  this  section,  and  that  thus  must  be 
controlled  for  each  fish  and  fishery 
product.  Consideration  should  be  given 
to  whether  any  food  safety  hazards  are 
reasonably  likely  to  occur  as  a  result  of 
the  following: 

(i)  Natural  toxins; 

(ii)  Microbiological  contamination; 

(iii)  rhatnir*!  contamination: 

(iv)  Pesticides; 

(v)  Drug  residues; 

(vi)  Decomposition  in  scombroid 
toxin-forming  species  or  in  any  other 
species  where  a  food  safety  hazard  has 
been  associated  with  decomposition; 

(vii)  Parasites,  where  the  processcv 
has  knowledge  or  has  reason  to  know 
that  the  parasiteHzontaining  fish  or 
fishery  product  will  be  consiuned 
without  a  process  sufficient  to  kill  the 
parasites,  or  where  the  processor 
represents,  labels,  or  intends  for  the 
product  to  be  so  consumed; 

(viii)  Unapproved  use  of  direct  or 
indirect  food  or  color  additives;  and 

(ix)  Physical  hazards; 

(2)  List  the  critical  control  points  for 
each  of  the  identified  food  safety 
hazards,  including  as  appropriate: 

(i)  Critical  control  points  designed  to 
control  food  safety  hazards  that  coiild  be 
introduced  in  the  processing  plant 
envirtHunent;  and 

(ii)  Critical  control  points  designed  to 
control  food  safety  hazards  introduced 
outside  the  processing  plant 
environment,  including  food  safety 
hazards  that  occur  before,  diuing,  and 
after  harvest; 

(3)  List  the  critical  limits  that  must  be 
met  at  each  of  the  critical  control  points; 

(4)  List  the  procedures,  and  frequency 
thereof,  that  will  be  used  to  monitor 
each  of  the  critical  control  points  to 


ensure  compliance  with  the  critical 
limits: 

(5)  Include  any  corrective  action  plans 
that  have  been  developed  in  accordance 
with  §  123.7(b),  to  be  foUowed  in 
response  to  deviations  from  critical 
limits  at  critical  control  points; 

(6)  List  the  verification  procedures, 
and  frequency  thereof,  that  the 
processor  Mdll  use  in  accordance  with 
§  123.8(a); 

(7)  Provide  for  a  recordkeeping  system 
that  documents  the  monitoring  of  the 
critical  control  points.  The  records  shall 
contain  the  actual  values  and 
observations  obtained  during 
monitoring. 

(d)  Signing  and  dating  the  HACCP 
plan.  (1)  The  HACQP  plan  shall  be  , 
signed  and  dated,  either  by  the  most 
responsible  individual  onsite  at  the 
processing  fedlity  or  by  a  higher  level 
official  of  the  processor.  This  signature 
shall  signify  that  the  HACCP  plui  has 
been  accepted  for  implementation  by 
the  firm. 

(2)  Tbe  HACCP  plan  shall  be  dated 
and  signed: 
(i)  Upon  initial  acceptance; 
(ii)  Upon  any  modification;  and 

(iii)  Upon  verification  of  the  plan  in 
accordance  with  §  123.8(a)(1). 

(e)  Products  subject  to  other 
regulations.  For  fish  and  fishery 
products  that  are  subject  to  the 
requirements  of  part  113  or  114  of  this 
chapter,  the  HACCP  plan  need  not  list 
the  food  safety  hazard  associated  with 
the  formation  of  Clostridium  botulinum 
toxin  in  the  finished,  hermetically 
sealed  container,  nor  list  the  controls  to 
prevent  that  food  safety  hazard.  A 
HACCP  plan  for  such  fish  and  fishery 
products  shall  address  any  other  food 
safety  hazards  that  are  reasonably  likely 
to  occur. 

(f)  Sanitation.  Sanitation  controls  may 
be  included  in  the  HACCP  plan. 
However,  to  the  extent  that  they  are 
monitored  in  accordance  with 

§  123.11(b)  they  need  not  be  included  in 
the  HACCP  plan,  and  vice  versa. 

(g)  Legal  basis.  Failure  of  a  processor 
to  have  and  implement  a  HACCP  plan 
that  complies  with  this  section 
whenever  a  HACCP  plan  is  necessary, 
otherwise  operate  in  accordance  with 
the  requirements  of  this  part,  shall 
render  the  fish  or  fishery  products  of 
that  processor  adulterated  imder  section 
402(a)(4)  of  the  act  Whether  a 
processor's  actions  are  consistent  Mdth 
ensuring  the  safety  of  food  will  be 
determined  through  an  evaluation  of  the 
processors  overall  implementation  of  its 
HACCP  plan,  if  one  is  required. 


f123.7   Corrective  actions. 

(a)  Whenever  a  deviation  from  a 
critical  limit  occurs,  a  processor  shall 
take  corrective  action  either  by: 

(1)  Following  a  corrective  action  plan 
that  is  appropriate  for  the  particular 
deviation,  or 

(2)  Following  the  procedures  in 
paragraph  (c)  of  this  section. 

(b)  Processors  may  develop  written 
corrective  action  plans,  which  become 
part  of  their  HACCP  plans  in  accordance 
with  §  123.6(c)(5),  by  which  they 
predetermine  the  corrective  actions  that 
they  will  take  whenever  there  is  a 
deviation  fitim  a  critical  Umit.  A 
corrective  action  plan  that  is 
appropriate  for  a  particular  deviation  is 
one  thiat  describes  the  steps  to  be  taken 
and  assigns  responsibility  for  taking 
those  steps,  to  ensure  that: 

(1)  No  product  enters  commerce  that 
is  either  injurious  to  health  or  is 
otherwise  adulterated  as  a  result  of  the 
deviation;  and 

(2)  The  cause  of  the  deviation  is 
corrected. 

(c)  When  a  deviation  from  a  critical 
limit  occius  and  the  processor  does  not 
have  a  corrective  action  plan  that  is 
appropriate  for  that  deviation,  the 
processor  shall: 

(1)  Segregate  and  hold  the  affected 
product,  at  least  until  the  requirements 
of  paragraphs  (c)(2)  and  (c)(3)  of  this 
section  are  met; 

(2)  Perform  or  obtain  a  review  to 
determine  the  acceptability  of  the 
afiiected  product  for  distribution.  The 
review  shall  be  performed  by  an 
individual  or  individuals  who  have 
adequate  training  or  experience  to 
perform  such  a  review.  Adequate 
training  may  or  may  not  include 
training  in  accordance  with  §  123.10; 

(3)  Take  corrective  action,  when 
necessary,  with  respect  to  the  affected 
product  to  ensure  that  no  product'enters 
commerce  that  is  either  injurious  to 
health  or  is  otherwise  adulterated  as  a 
result  of  the  deviation; 

(4)  Take  corrective  action,  when 
necessary,  to  correct  the  cause  of  the 
deviation; 

(5)  Perform  or  obtain  timely 
reassessment  by  an  individual  or 
individuals  who  have  been  trained  in 
accordance  with  §  123.10,  to  determine 
whether  the  HACCP  plan  needs  to  be 
modified  to  reduce  the  risk  of 
recurrence  of  the  deviation,  and  modify 
the  HACCP  plan  as  necessary. 

(d)  All  corrective  actions  taken  in 
accordance  with  this  section  shall  be 
fully  documented  in  records  that  are 
subject  to  verification  in  accordance 
with  §  123.8(a)(3)(ii)  and  the 
recordkeeping  requirements  of  §  123.9. 


f  123.8    Verification. 

(a)  Overall  verification.  Every 
processor  shall  verify  that  the  HACCP 
plan  is  adequate  to  control  food  safety 
hazards  that  are  reasonably  likely  to 
occiu-,  and  that  the  plan  is  being 
effectively  implemented.  Verification 
shall  include,  at  a  minimum: 

(1)  Reassessment  of  the  HACCP  plan. 
A  reassessment  of  the  adequacy  of  the 
HACCP  plan  whenever  any  changes 
occxii  that  could  affect  the  hazard 
analysis  or  alter  the  HACCP  plan  in  any 
way  or  at  least  annually.  Sudi  changes 
may  include  changes  in  the  following: 
Raw  materials  or  source  of  raw 
materials,  product  formulation, 
processing  methods  or  systems,  finished 
product  distribution  systems,  or  the 
intended  use  or  consumers  of  the 
finished  product.  The  reassessment 
shall  be  performed  by  an  individual  or 
individuals  who  have  been  trained  in 
accordance  with  §  123.10.  The  HACCP 
plan  shall  be  modified  immediately 
whenever  a  reassessment  reveals  that 
the  plan  is  no  longer  adequate  to  fiilly 
meet  the  requirements  of  §  123.6(c). 

(2)  Ongoing  verification  activities. 
Ongoing  verification  activities 
including: 

(i)  A  review  of  any  consxmier 
complaints  that  have  been  received  by 
the  processor  to  determine  whether  they 
relate  to  the  performance  of  critical 
control  points  or  reveal  the  existence  of 
unidentified  critical  control  points; 

(ii)  The  calibration  of  process- 
monitorine  instruments;  and, 

(iii)  At  tne  option  of  the  processor,  the 
performing  of  periodic  end-product  or 
in-process  testing. 

(3)  Records  review.  A  review, 
including  signing  and  dating,  by  an 
individual  who  has  been  trained  in 
accordance  with  §  123.10.  of  the  records 
that  dociiment: 

(i)  The  monitoring  of  critical  control 
points.  The  purpose  of  this  review  shall 
be,  at  a  minimiun,  to  ensvire  that  the 
records  are  complete  and  to  verify  that 
they  dociunent  values  that  are  within 
the  critical  limits.  This  review  shall 
occur  within  1  week  of  the  day  that  the 
records  are  made; 

(ii)  The  taking  of  corrective  actions. 
The  piupose  of  this  review  shall  be,  at 
a  minimiun,  to  ensiue  that  the  records 
are  complete  and  to  verify  that 
appropriate  corrective  actions  were 
taken  in  accordance  with  §  123.7.  This 
review  shall  occiu  within  1  week  of  the 
day  that  the  records  are  made;  and 

(iii)  Hie  calibrating  of  any  process 
control  instruments  used  at  critical 
control  points  and  the  performing  of  any 
periodic  end-product  or  in-process 
testing  that  is  part  of  the  processor's 
verification  activities.  The  purpose  of 


these  reviews  shall  be,  at  a  minimum,  to 
ensure  that  the  records  are  complete, 
and  that  these  activities  occurred  in 
accordance  with  the  processor's  written 
procedures.  These  reviews  shall  occur 
within  a  reasonable  time  after  the 
records  are  made. 

(b)  Corrective  actions.  Processors  shall 
immediately  follow  the  procedures  in 

§  123.7  whenever  any  verification 
procedure,  including  the  review  of  a 
consumer  complaint,  reveals  the  need  to 
take  a  comective  action. 

(c)  Reassessment  of  the  hazard 
analysis.  Whenever  a  processor  does  not 
have  a  HACCP  plan  because  a  hazard 
analysis  has  revealed  no  food  safety 
haziuxls  that  are  reasonably  likely  to 
occur,  the  processor  shall  reassess  the 
adequacy  of  that  hazard  analysis 
whenever  there  are  any  changes  that 
could  reasonably  affect  whether  a  food 
safety  hazard  now  exists.  Such  changes 
may  include,  but  are  not  limited  to 
changes  in:  Raw  materials  or  source  of 
raw  materials,  product  formulation, 
processing  meUiods  or  systems,  finished 
product  distribution  systems,  or  the 
intended  use  or  consumers  of  the 
finished  product.  The  reassessment 
shall  be  performed  by  an  individual  or 
individuals  who  have  been  trained  in 
accordance  with  §  123.10. 

(d)  Recordkeeping.  The  calibration  of 
process-monitoring  instnunents,  and  the 
performing  of  any  periodic  end-product 
and  in-process  testing,  in  accordance 
with  paragraphs  (a)(2)(ii)  through  (iii)  of 
this  section  shall  be  documented  in 
records  that  are  subject  to  the 
recordkeeping  requirements  of  §  123.9. 

f  123.9    Records. 

(a)  General  requirements.  All  records 
required  by  this  part  shall  include: 

(1)  The  name  and  location  of  the 
processor  or  importer; 

(2)  TTie  date  and  time  of  the  activity 
that  the  record  reflects; 

(3)  llie  signature  or  initials  of  the 
person  performing  the  operation;  and 

(4)  Where  appropriate,  the  identity  of 
the  product  and  the  production  code,  if 
any.  Processing  and  other  information 
shall  be  entered  on  records  at  the  time 
that  it  is  observed. 

(b)  Record  retention.  (1)  All  records 
required  by  this  part  shall  be  retained  at 
the  processing  fecility  or  importer's 
place  of  business  in  the  United  States 
for  at  least  1  year  after  the  date  they 
were  prepared  in  the  case  of  refrigerated 
products  and  for  at  least  2  years  after  the 
date  they  were  prepared  in  the  case  of 
frozen,  preserved,  or  shelf-stable 
products. 

(2)  Records  that  relate  to  the  general 
adequacy  of  equipment  or  processes 
being  used  by  a  processor,  including  the 
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iMults  of  Kientific  stiidies  and 
evaluatioDS,  shaU  be  retained  at  the 
pronnMing  fiKdlity  or  toe  importer's 
place  of  business  in  the  United  States 
for  at  least  2  years  after  their 
applicability  to  the  product  being 
produced  at  the  facility. 

(3)  If  the  processing  facility  is  closed 
few  a  prolonged  peiiodi  between  seasonal 
packs.  <v  if  record  stortige  capacity  is 
limited  on  a  processing  vessel  or  at  a 
remote  processing  site^  the  records  may 
be  tran^hned  to  scHne  other  reasonably 
accessible  location  at  tfae  end  of  the 
SBWsnnal  pack  but  shall  be  immediately 
returned  for  official  retiew  upon 
demand. 

(c)  Official  review.  All  records 
required  by  this  part  a^  all  plans  and 
procedures  required  by  this  part  shall  be 
available  for  official  rei^ew  and  copying 
at  reasonable  times. 

(d)  PabUc  disclosun.  (1)  Subject  to 
the  limitations  in  paragraph  (d)(2)  of 
this  section,  all  plans  4nd  records 
required  by  this  part  ate  not  available 
for  public  disclosure  itiless  they  have 
been  previously  disckged  to  the  public 
as  denned  in  §  20.81  of  this  chapter  or 
they  relate  to  a  product  or  ingredient 
that  has  been  abandoned  and  they  no 
longer  represent  a  trade  secret  or 
confidential  commercial  or  financial 
information  as  defined  in  §  20.61  of  this 
chapto'. 

(2)  However,  these  records  and  plans 
may  be  subject  to  disclosure  to  the 
extent  that  they  are  otherwise  publicly 
available,  or  that  disclesxue  could  not 
reasonably  be  expected  to  cause  a 
competitive  hardship,  such  as  generic- 
type  HACXP  plans  that  reflect  standard 
industry  practices. 

(e)  Tagg.  Tags  as  deQned  in  §  123.3(t) 
are  not  subject  to  the  requirements  of 
this  section  unless  they  are  used  to 
fulfill  the  requirements  of  §  123.28(c). 

(f)  Records  maintained  on  computers. 
The  maintenance  of  retords  on 
computers  is  acceptable,  provided  that 
appropriate  controls  aje  implemented  to 
ensure  the  integrity  of  the  electronic 
data  and  signatiues. 


f  123.10   Training. 

At  a  minimum,  the  following 
functions  shall  be  performed  by  an 
individual  who  has  successfully 
completed  training  in  the  application  of 
HACX7  principles  to  fish  and  fishery 
product  processing  at  least  equivalent  to 
that  received  imder  standardized 
curriculum  recognized  as  adequate  by 
the  U.S.  Food  and  Drug  Administration 
or  who  is  otherwise  qualified  through 
job  experience  to  perfqrm  these 
functions.  Job  experiolce  will  qualify  an 
individual  to  perform  these  functions  if 
it  has  provided  knowledge  at  least 
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equivalent  to  that  provided  through  the 
standardized  ctirriculum. 

(a)  Developing  a  HACCP  plan,  which 
could  include  adapting  a  nuxiel  or 
generic-type  HACCP  plan,  that  is 
appropriate  for  a  specific  processor,  in 
order  to  meet  the  requirements  of 

S  123.6(b): 

(b)  Reassessing  and  modifying  the 
HACCP  plan  in  accordance  with  the 
collective  action  procediues  specified 
in  §  123.7(c)(5).  the  HACCP  plan  in 
accordance  with  the  verification 
activities  specified  in  §  123.8(a)(1).  and 
the  hazard  analysis  in  accordance  with 
the  verification  activities  specified  in 

§  123.8(c):  and 

(c)  Performing  the  record  review 
required  by  §  123.8(a)(3);  The  trained 
individual  need  not  be  an  employee  of 
the  processor. 

f12S.11    SanttaUon  oomroi  proceduria. 

(a)  Sanitation  SQP.  Each  processor 
should  have  and  implement  a  written 
sanitation  standard  operating  procedure 
(herein  referred  to  as  SSOP)  or  similar 
document  that  is  specific  to  each 
location  where  fish  and  fishery  products 
are  produced.  The  SSCM*  should  specify 
bow  the  processor  will  meet  those 
sanitation  conditions  and  practices  that 
are  to  be  monitored  in  accordance  with 
paragraph  (b)  of  this  secticm. 

(b)  Sanitation  monitoring.  Each 
processor  shall  monitor  the  conditions 
and  practices  during  processing  with 
sufficient  frequency  to  ensure,  at  a 
minimum,  conformance  with  those 
conditions  and  practices  specified  in 
part  110  of  this  chapter  that  are  both 
appropriate  to  the  plant  and  the  food 
being  processed  and  relate  to  the 
following: 

(1)  Safety  of  the  water  that  comes  into 
contact  with  food  or  food  contact 
sur&ces,  or  is  used  in  the  manufactiue 
of  ice: 

(2)  Condition  and  cleanliness  of  food 
contact  surfaces,  including  utensils, 
gloves,  and  outer  garments; 

(3)  Prevention  of  cross-contamination 
from  insanitary  objects  to  food,  food 
packaging  material,  and  other  food 
contact  siufaces,  including  utensils, 
gloves,  and  outer  garments,  and  from 
raw  product  to  cooked  product; 

(4)  Maintenance  of  hand  washing, 
hand  sanitizing,  and  toilet  facilities; 

(5)  Protection  of  food,  food  [tackaging 
material,  and  food  contact  siufaces  from 
adulteration  with  lubricants,  fuel, 
pesticides,  cleaning  compoimds, 
sanitizing  agents,  condensate,  and  other 
chemical,  physical,  and  biological 
contaminants; 

(6)  Proper  labeling,  storage,  and  use  of 
toxic  compounds; 


(7)  Control  of  employee  health 
conditions  that  could  result  in  the 
microbiological  contamination  of  food, ' 
food  packi^ing  materials,  and  food 
contact  siuiices;  and 

(8)  Exclusion  of  pests  from  the  food 
plant. 

The  processor  shall  correct  in  a  timely 
manner,  those  conditions  and  practices 
that  are  not  met. 

(c)  Sanitation  control  records.  Each 
processor  shall  maintain  sanitation 
control  records  that,  at  a  minimum, 
document  the  monitoring  and 
corrections  prescribed  by  paragraph  (b) 
of  this  section.  These  records  are  subject 
to  the  reqturements  of  §  123.9. 

(d)  Relationship  to  HACCP  plan. 
Sanitation  controls  may  be  included  in 
the  HACCP  plan,  required  by  §  123.6(b). 
However,  to  the  extent  that  tiiey  are 
monitored  in  accordance  with 
paragraph  (b)  of  this  section  they  need 
not  be  included  in  the  HACCP  plan,  and 
vice  versa. 

1 123.12    Special  requirements  for 
hnported  producis. 

This  section  sets  forth  specific 
requirements  for  imported  fish  and 
fishery  products. 

(a)  importer  verification.  Every 
importer  of  fish  or  fishery  products  shall 
either  ^ 

(1)  Obtain  the  fish  or  fishery  product 
fit)m  a  country  that  has  an  active 
memorandiun  of  tmderstanding  (MOU) 
or  similar  agreement  vnth  the  Food  and 
Drug  Administration,  that  covers  the 
fish  or  fishery  product  and  documents 
the  equivalency  or  compliance  of  the 
inspection  system  of  the  foreign  coimtry 
with  the  U.S.  system,  accurately  reflects 
the  current  situation  between  the 
signing  parties,  and  is  functioning  and 
enforceable  in  its  entirety;  or 

(2)  Have  and  implement  written 
verification  procedtires  for  enstiring  that 
the  fish  and  fishery  products  that  they 
offer  for  import  into  the  United  States 
were  processed  in  accordance  with  the 
requirements  of  this  part.  The 
procedures  shall  list  at  a  mininnim- 

(i)  Product  specifications  that  are 
designed  to  ensure  that  the  product  is 
not  adulterated  tmder  section  402  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
because  it  may  be  injtuious  to  health  or 
have  been  processed  under  insanitary 
conditions,  and, 

(ii)  Affirmative  steps  that  may  include 
anv  of  the  following: 

(A)  Obtaining  frtmi  the  foreign 
processor  the  HACCP  and  sanitation 
monitoring  records  required  by  this  part 
that  relate  to  the  specific  lot  of  fish  or 
fishery  products  being  offered  for 
import; 

(6)  Obtaining  either  a  continuing  or 
lot-by-lot  certificate  from  an  appropriate 


foreign  government  inspection  authority 
or  competent  third  party  certifying  that 
the  imported  fish  or  fishery  product  is 
or  was  processed  in  accordance  with  the 
requirements  of  this  part; 

(C)  Regularly  inspecting  the  foreign 
processor's  facilities  to  ensure  that  the 
imported  fish  or  fishery  product  is  being 
processed  in  accordance  with  the 
requirements  of  this  part; 

(D)  Maintaining  on  file  a  copy,  in 
English,  of  the  foreign  processor's 
HACCP  plan,  and  a  written  guarantee 
from  the  foreign  processor  that  the 
imported  fish  or  fishery  product  is 
processed  in  accordance  with  the 
requirements  of  the  part; 

(E)  Periodically  testing  the  imported 
fish  or  fishery  product,  and  maintaining 
on  file  a  copy,  in  English,  of  a  written 
guarantee  from  the  foreign  processor 
that  the  imported  fish  or  fishery  product 
is  processed  in  accordance  with  the 
requirements  of  this  part  or, 

(F)  Other  such  verification  measures 
as  appropriate  that  provide  an 
equivalent  level  of  assurance  of 
compliance  with  the  requirements  of 
this  part. 

(b)  Competent  third  party.  An 
importer  may  hire  a  competent  third 
party  to  assist  with  or  perform  any  or  all 
of  the  verification  activities  specified  in 
paragraph  (a)(2)  of  this  section, 
including  writing  the  importer's 
verification  procediues  on  the 
importer's  behalf. 

(c)  Records.  The  importer  shall 
maintain  records,  in  English,  that 
dociunent  the  performance  and  results 
of  the  affirmative  steps  specified  in 
paragraph  (a)(2)(ii)  of  this  section.  These 
records  shall  be  subject  to  the  applicable 
provisions  of  §  123.9. 

(d)  Determination  of  compliance. 
There  must  be  evidence  that  all  fish  and 
fishery  products  offered  for  entry  into 
the  United  States  have  been  processed 
under  conditions  that  comply  with  this 
part.  If  assurances  do  not  exist  that  the 
imported  fish  or  fishery  product  has 
been  processed  under  conditions  that 
are  equivalent  to  those  required  of 
domestic  processors  under  this  part,  the 
product  wrill  appear  to  be  adulterated 
and  will  be  denied  entry. 

Subpart  B— Smoked  and  Smoke* 
flavored  Fishery  Products 


{123.15 

This  subpart  augments  subpart  A  of 
this  part  by  setting  forth  specific 
requirements  for  processing  smoked  and 
smoke-flavored  fishery  products. 

1123.16    Process  controls. 

In  order  to  meet  the  requirements  of 
subpart  A  of  this  part,  processors  of 


smoked  and  smoke-flavored  fishery 
products,  except  those  subject  to  the 
requirements  of  part  113  or  114  of  this 
chapter,  shall  include  in  their  HACCP 
plans  how  they  are  controlling  the  food 
safety  hazard  associated  with  the 
formation  of  toxin  by  Clostridium 
botulinum  for  at  least  as  long  as  the 
shelf  life  of  the  product  under  normal 
and  moderate  abuse  conditions. 

Subpart  C— Raw  Moiluscan  Shellfish 

§123.20    General. 

This  subpart  augments  subpart  A  of 
this  part  by  setting  forth  specific 
requirements  for  processing  fresh  or 
frozen  moiluscan  shellfish,  where  such 
processing  does  not  include  a  treatment 
that  ensures  the  destruction  of 
vegetative  cells  of  microorganisms  of 
public  health  concern. 

§123.28    Source  controls. 

(a)  In  order  to  meet  the  requirements 
of  subpart  A  of  this  part  as  they  apply 
to  microbiological  contamination, 
chemical  contamination,  natural  toxins, 
and  related  food  safety  hazards, 
processors  shall  include  in  their  HACCP 
plans  how  they  are  controlling  the 
origin  of  the  moiluscan  shellfish  they 
process  to  ensure  that  the  conditions  of 
paragraphs  (b),  (c),  and  (d)  of  this 
section  are  met. 

(b)  Processors  shall  only  process 
moiluscan  shellfish  harvested  from 
growing  waters  approved  for  harvesting 
by  a  shellfish  control  authority.  In  the 
case  of  moiluscan  shellfish  hao^rested 
frt>m  U.S.  Federal  waters,  the 
requirements  of  this  paragraph  will  be 
met  so  long  as  the  shellfish  have  not 
been  harvested  from  waters  that  have 
been  closed  to  harvesting  by  an  agency 
of  the  Federal  government. 

(c)  To  meet  me  requirements  of 
paragraph  (b)  of  this  section,  processors 
who  receive  shellstock  shall  accept  only 
shellstock  frt>m  a  harvester  that  is  in 
comphance  with  such  licensure 
requirements  as  may  apply  to  the 
harvesting  of  moiluscan  shellfish  or 
from  a  processor  that  is  certified  by  a 
shellfish  control  authority,  and  that  has 
a  tag  affixed  to  each  container  of 
sheUstock.  The  tag  shall  bear,  at  a 
minimiiTn,  the  information  required  in 

§  1240.60(b)  of  this  chapter.  In  place  of 
the  tag,  bulk  shellstock  shipments  may 
be  accompanied  by  a  bill  of  lading  or 
similar  shipping  document  that  contains 
the  information  required  in  §  1240.60(b) 
of  this  chapter.  Processora  shall 
maintain  records  that  document  that  all 
shellstock  have  met  the  requirements  of 
this  section.  These  records  shall 
dociunent: 
(1)  The  date  of  harvest: 


(2)  The  location  of  harvest  by  State 
and  site; 

(3)  The  Quantity  and  type  of  sheUfish; 

(4)  The  date  of  receipt  by  the 
processor,  and 

(5)  The  name  of  the  harvester,  the 
name  or  registration  number  of  the 
harvester's  vessel,  or  an  identification 
number  issued  to  the  harvester  by  the 
shelffish  control  authority. 

(d)  To  meet  the  requirements  of 
paragraph  (b)  of  this  section,  processors 
who  receive  shucked  moiluscan 
shellfish  shall  accept  only  containers  of 
shucked  moiluscan  shellfish  that  bear  a 
label  that  compfies  with  §  1240.60(c)  of 
this  chapter.  Processors  shall  maintain 
records  that  document  that  all  shucked 
moiluscan  shellfish  have  met  the 
requirements  of  this  section.  These 
records  shall  document: 

(1)  The  date  of  receijpt; 
*(2)  The  quantity  and  type  of  shellfish; 
and 

(3)  The  name  and  certification 
number  of  the  packer  or  repacker  of  the 
product. 

PART  1240— CONTROL  OF 
COMMUNICABLE  DISEASES 

2.  The  authority  citation  for  21  CFR 
part  1240  continues  to  read  as  follows: 

Authority:  Sees.  215,  311,  361,  368  of  the 
Public  Health  Service  Act  (42  U.S.C.  216, 
243,  264,  271). 

3.  Section  1240.3  is  amended  by 
revising  paragraph  (r),  and  by  adding 
new  paragraphs  (s),  (t),  and  (u)  to  read 
as  follows: 

§1240.3    General  definitions. 

•        •        •        •        • 

(r)  Moiluscan  shellfish.  Any  edible 
species  of  fresh  or  frozen  oysters,  clams, 
mussels,  and  scallops  or  edible  portions 
thereof,  except  when  the  product 
consists  entirely  of  the  shucked 
adductor  muscle. 

(s)  Certification  number  means  a 
unique  combination  of  leUers  and 
numbers  assigned  by  a  shellfish  control 
authority  to  a  moiluscan  shellfish 
processor. 

(t)  Shellfish  control  authority  means  a 
Federal,  State,  or  foreign  agency,  or 
sovereign  tribal  government,  legally 
responsible  for  the  administration  of  a 
program  that  includes  activities  such  as 
classification  of  moiluscan  shellfish 
growing  areas,  enforcement  of 
moiluscan  shellfish  harvesting  controls-, 
and  certification  of  moiluscan  shellfish 
processors. 

(u)  Tag  means  a  record  of  harvesting 
information  attached  to  a  container  of 
shellstock  by  the  harvester  or  processor. 

4.  Section  1240.60  is  amended  by 
revising  the  section  heading,  by 
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redesignatiiig  the  existing  text  as 
paragraph  (a)  and  adding  the  word 
"moUuscan"  before  the  word 
"shellfish"  the  two  times  that  it  appears, 
and  by  adding  new  paragraphs  (b),  (c), 
and  (d)  to  read  as  follfws: 

f124aa0   Momecan  stMiMeh. 

*        •        •        *        * 

(b)  All  shellstock  shall  bear  a  tag  that 
discloses  the  date  and  place  they  were 
harvested  (by  State  and  site),  type  and 
quantity  of  shellfish,  and  by  whom  they 
were  harvested  (i.e..  the  identification 
number  assigned  to  the  harvester  by  the 
shellfish  control  autherity,  where 
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applicable  or,  if  such  identification 
nimibers  are  not  assigned,  the  name  of 
the  harvester  or  the  name  or  registratirai 
number  of  the  harvester's  vessel).  In 
place  of  the  tag.  bulk  shellstock 
shipments  may  be  accompanied  by  a 
bill  of  lading  or  similar  shipping 
document  that  contains  the  same 
information. 

(c)  All  containers  of  shucked 
molliiscan  shellfish  shall  bear  a  label 
that  identifies  the  name,  address,  and 
certification  niutiber  of  the  packer  or 
repacker  of  the  moUiiscan  shellfish. 

(d)  Any  molluscan  shellfish  without 
such  a  tag,  shipping  dociunent,  or  label. 


or  with  a  tag,  shipping  document,  or 
label  that  does  not  bear  all  the 
infcnmation  required  by  paragraphs  (b) 
and  (c)  of  this  section,  ^all  be  subject 
to  seizure  or  refusal  of  entry,  and 
destruction. 

Dated:  October  3, 1995. 
David  A.  Kewlw. 
Commissioner  of  Food  and  Drugs. 
Doniia  E.  Shalala, 

Secretary  of  Health  andHvunan  Services. 
(FR  Doc  95-30332  Filed  12-11-05;  10:40  am) 
■lUMO  cooc  41M-ei-^ 
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DEPARTMENT  OF  JUSTICE 
BufMu  Of  Prisons 

28  CFR  Part  540 

[BOP-1042-F] 
Rmi120-AA38 

Consapondsncs:  Oorraspondsnce 
BslvMsn  Conflnsd  Inmatss 

AQBICY:  Bureau  of  Prisons.  Justice. 

ACTKW:  Final  rule. 

i- 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  regulations  on 
correspondence  to  provide  unit 
managers  with  the  authority  to  approve 
correspondence  in  Qertain 
circumstances  between  inmatds  in 
difiarent  federal  institutions.  These 
amendments  are  intended  to  provide  for 
the  continued  efficient  and  secxire 
operation  of  the  institution. 
EFFECTIVE  DATE:  Deonnber  18, 1995. 
AOORESSeS:  Office  of  General  Counsel. 
Bureau  of  Prisons.  HOLC  Room  754.  320 
First  Street,  NW..  Washington.  DC 
20534. 

FOR  FURTHER  MFORMATION  CONTACT:  Roy 
Nanovic.  Office  of  General  Coimsel. 
Bureau  of  Prisons,  ^hone  (202)  514- 
6655.  I 

SUPPLEMENTARY  MFWMAT10N:  The 

Bureau  of  Prisons  i4  amending  its   

regulations  cm  correspondence  (28  CFR 
part  540,  subpart  B).  A  final  rule  on  this 
subject  was  published  in  the  Federal 
Ra^toter  October  1, 1985  (50  FR  40109) 
and  was  amended  on  February  1, 1991 
(56  FR  4159). 

Current  provisions  in  §  540.17  specify 
that  in  instances  where  correspondence 
is  permissible  between  inmates    - 
confined  in  separate  institutions,  the 
Wardens  of  both  in^tutions  must 
approve  of  the  correspondence.  In  order 
to  make  better  use  of  staff  resources,  the 
Buireau  is  revising  the  introductory  text 
and  paragraph  (b)  of  this  section  to 
designate  the  imit  aianagers  in  both 
institutions  as  the  approving  officials  in 
instances  where  both  inmates  are 
housed  in  federal  institutions  and  both 
inmates  are  either  members  of  the  same 
immediate  family  9t  are  parties  or 
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witnesses  in  a  legal  action  in  which 
both  inmates  are  involved.  As  revised, 
paragraph  (b)  designate  the  Wardens  of 
both  institutions  as  the  approving 
officials  where  one  of  the  inmates  is 
housed  in  a  non-federal  institution  or  if 
approval  is  being  granted  on  the  basis  of 
exceptional  circumstances.  As  a 
conforming  change,  reference  in  the 
introductory  text  to  the  Warden  as  the 
approving  official  in  exceptional  ^ 
circumstances  has  been  removed. 

Because  the  ciitnunstances  permitting 
the  approval  by  the  unit  manager  of 
correspondence  between  inmates  are 
ordinarily  bet  specific  (i.e.  the  other 
inmate  is  either  a  member  of  the 
immediate  family,  or  is  a  party  or 
witness  in  a  legal  action  in  which  both 
inmates  are  involved),  no  adverse 
impact  on  inmates  is  anticipated. 
Approval  based  upon  other  exceptional 
circumstances  remains  with  the 
Warden. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordin^y  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Biueau  of 
Prisons  has  certified  that  this  rule,  for 
the  pvirpose  of  the  Regvilatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities. 

The  Bureau  is  pubUshing  this 
regulation  as  an  interim  rule  in  order  to 
implement  streamlining  measures 
thivugh  more  efficient  use  of  staff  while 
still  soUciting  pubUc  comment. 
Members  of  Uie  pubUc  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered 
before  the  rule  is  finalized. 

List  of  Subjects  in  28  CFR  Part  540 

Prisoners. 
Kathleen  M.  Hawk. 
Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  540  in 


subchapter  C  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  C-INSTITUTIONAL 
MANAGEMENT 

PART  540-CONTACT  WITH  PERSONS 
INTHECOMiyiUNiTY 

1.  The  authority  citetion  for  28  CFR 
part  540  is  revised  to  read  as  follows: 

Audiority:  5  U.S.C.  301, 551,  5S2a;  18 
U.S.C.  1791,  3621,  3622,  3624.  4001.  4042, 
4081, 4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12, 1984  as  to 
ofilBnses  committed  after  that  date),  5039;  28 
U.S.C  509, 510;  28  CFR  0.95-0.99. 

2.  In  §  540.17,  the  introductory  text 
and  paragraph  (b)  are  revised  to  read  as 
follows: 

$540.17    Cofreepondwice between 
confined  inmates. 

An  iiunate  may  be  permitted  to 
correspond  with  an  inmate  confined  in 
any  other  penal  or  correctional 
institution  if  the  other  inmate  is  either 
a  member  of  the  immediate  family,  or  is 
a  party  or  witness  in  a  legal  action  in 
which  both  inmates  are  involved.  Such 
correspondence  may  be  approved  in 
other  exceptional  cimunstances,  with 
particular  regard  to  the  security  level  of 
the  institution,  the  nature  of  the 
relationship  between  the  two  inmates, 
and  whether  the  inmate  has  other 
regular  correspondence.  The  following 
additional  limitations  apply: 
»  "     »        •        *        * 

(b)(1)  The  appropriate  unit  manager  at 
each  institution  must  approve  of  the 
correspondence  if  both  iiunates  are 
housed  in  Federal  institutions  and  both 
inmates  are  members  of  the  same 
inunediate  family  or  are  a  party  or 
writness  in  a  legal  action  in  which  both 
iimiates  are  involved. 

(2)  The  Wardens  of  both  institutions 
must  approve  of  the  correspondence  if 
one  of  the  inmates  is  hotised  at  a  non- 
Federal  institution  or  if  approval  is 
being  granted  on  the  basis  of 
exceptional  circiimstances. 

(FR  Doc.  95-30641  Filed  12-15-95;  8:45  am] 
BILLMQ  CODE  4410-06-P 
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ENVIRONMENTAL  PROTECTION 
AQENCY 


TnU\ 


WortGihop  on  TraJ*  MMris  Analysis 

AQENCY:  U.S.  Enviionmental  Protection 

Agency. 

action:  Notice  of  meeting.  


;  The  Office  of  Water  is 

sponsoring  two  workshops  to  aid 
attendees  in  resolving  the  problems 
associated  with  thf  sampling  and 
anal3r8is  of  trace  mistals,  including  the 
difficulty  in  preceding  contamination. 
These  workshops  Ivill  be  held  in 
oonjimction  with  tjie  Public  Meetings 
on  Method  Flexibility  and  Streamlining 
Approval  of  Analydoal  Methods  at  40 
CFR  Part  136  announced  concurrently 
in  the  Federal  Register. 
DATES:  EPA  will  conduct  the  Trace 
Metals  Workshops  on  Wednesday. 
January  24. 1996.  |n  Boston. 
Massachusetts  and  on  Tuesday. 
February  13, 1996,  in  Chicago.  Illinois. 
Registration  for  each  woricshop  will 
begin  at  10:00  AM;  Each  woriuhop  will 
be  held  from  12:00  PM  to  5:00  PM. 
ADDRESSES:  The  workshop  on  January 
24. 1996.  will  be  held  in  the  O'Neill 
Auditorium,  Thomas  P.  O'Neill  Jr. 
Federal  Building.  10  Causeway  Street. 
Boston,  Massachusetts.  The  workshop 
on  February  13, 1996,  will  be  held  in 
the  Morrison  Room,  Metcalfe  Building, 
77  West  Jackson,  Chicago,  Illinois 
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FOR  FURTHER  MFORMATION  CONTACT: 
Questions  concerning  this  notice  can  be 
directed  to  Marion  Thompson  by  phcme 
at  (202)260-7117  or  by  Cacsimile  at 
(202)260-7185. 

SUPPLEMENTARY  INFORMATION:  Meeting 
arrangements  are  being  coordinated  by 
DynCkirp,  Inc.  For  information  on 
registration,  contact  Cindy  Simbanin, 
300  N.  Lee  Street,  Suite  500,  Alexandria. 
VA  22314.  Phone:  (703)519-1386. 
Facsimile  number  (703)684-0610. 
Space  is  limited  and  reservations  are 
being  taken  on  a  first  come,  first  served 
basis.  No  fees  wiU  be  charged  to  attend. 

Hotel  reservations  for  Massachusetts 
may  be  made  by  contacting  the  Holiday 
Inn-Government  Center  in  Boston  at 
(617)742-7630.  Guest  rates  are  $101 
single  and  $121  double  occupancy, 
including  tax.  Reservations  must  be 
made  by  January  5, 1996,  and  you  must 
specify  that  you  are  affiliated  with 
USEPA/TM  to  qualify  for  the  quoted 
rate. 

For  the  Chicago  meeting,  hotel 
reservations  may  be  made  by  contacting 
Marriott  Reservations  at  (800)228-9290. 
Guest  rates  are  $91  single  and  double 
occupancy.  These  rates  are  subject  to 
applicable  state'«nd  local  taxes. 
Reservations  must  be  made  by  January 
20, 1996,  and  you  must  reference  the 
event  as  the  EPA  TM  Meeting  and 
request  the  Chicago  Marriott-Downtown 
in  order  to  qiialify  for  the  group  rate. 

Accommodations  are  limited  at  each 
location,  so  please  make  your 


reservations  early.  The  hotels  are  within 
walking  distance  of  the  meeting 
fedlities. 

Background 

The  USEPA  Office  of  Water's  interest 
in  trace  metals  determinations  has  been 
driven  by  the  development  of  ambient 
water  quality  criteria  (WQC)  in  response 
to  Congressional  mandates  in  the  1987 
Water  Quality  Act.  Ambient  water 
quality  criteria  require  determinations 
of  metals  at  levels  significantly  lower 
than  those  required  by  technology-based 
effluent  limits  or  achievable  by  routine 
environmental  laboratory  analyses. 

Agenda  Topics 

The  Office  of  Water's  purpose  in 
sponsoring  these  workshops  is  to  assist 
State  and  Regional  authorities,  regiilated 
commimity,  and  commercial 
laboratories  in  understanding  the 
reqiiirements  and  techniques  necessary 
to  determine  trace  metals  at  EPA's 
ambient  WQC  levels.  These  woriuhops 
will  focus  on  sampling  and  analysis 
techniques,  data  review,  and  quality 
assurance  measures  necessary  to 
support  reliable  trace  metals 
measurements  for  data  gathering  and 
compliance  monitoring  piurposes. 
Tndor  T.  Davies, 

Director,  Office  of  Science  and  Technology. 
(FR  Doc.  95-30570  Filed  12-15-95;  8:45  am] 
WLUMO  cooe  wao  60  i> 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Parts  136  and  141 
(FRL-6346-3] 

A  Public  MaaUng  on  Mathod  Flaxlbinty 
and  Straamlining  Approval  of 
Analytical  Mathoda 

AOENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Nodce  of  meeting. 

SUMMARY:  The  Office  of  Science  and 
Technology  within  EPA's  Office  of 
Water  is  conducting  two  public 
meetings  on  approaches  to  method 
flexibility  and  streamlining  the  proposal 
and  promulgation  of  analytical  methods 
at  40  CFR  Part  136  under  Section  304(h) 
of  the  Clean  Water  Act  and  40  CFR  Pari 
141  of  the  Safe  Drinking  Water  Act. 
These  304(h)  streamlining  ptd>lic 
meetings  will  be  held  in  conjimction 
with  the  Trace  Metals  Workdiops 
annoimced  concurrently  in  the  Federal 
Register. 

"niese  two  public  meetings  follow  the 
first  public  meeting  on  this  topic  held 
on  September  28. 1995.  in  Seattle. 
Washington.  The  Seattle  meeting  was 
annoimced  in  an  FR  notice  tiUed,  "A 
Public  Meeting  and  Availability  of 
Documents  on  Streamlining  Approval  of 
Analytical  Methods  at  40  CFR  Pari  136 
and  flexibility  in  Existing  Test 
Methods"  [FRL-5294-6J.  This  FR  notice 
provided  extensive  supplementary 
information  regarding  the  304(h) 
streamlining  effori  and  made  available 
several  supporting  dociunents.  The 
supporting  dociunents  and  a  summary 
of  the  SeatUe  meeting  can  be  obtained 
through  the  address  given  in  this  notice. 
DATES:  EPA  will  conduct  the  public 
meetings  on  304(h)  streamlining  on 
Thursday,  January  25, 1996,  in  Boston. 
Massachusetts  and  on  Wednesday, 
February  14. 1996.  in  Chicago.  Illinois. 
Registration  for  each  meeting  will  begin 
at  8:00  AM.  Each  meeting  wHl  be  held 
from  9:00  AM  to  5:00  PM 
ADDRESSES:  The  meeting  on  January  25, 
1996,  will  be  held  in  the  O'Neill 
Auditorium,  Thomas  P.  O'Neill  Jr. 
Federal  Building,  10  Causeway  Street, 
Boston,  Massachusetts.  The  meeting  on 
February  14, 1996,  will  be  held  in  the 
Morrison  Room,  Metcalfe  Building,  77 
West  Jackson,  Qiicago,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  this  notice  can  be 
directed  to  Marion  Thompson  by  phone 
at  (202)  260-7117  or  by  facsimile  at 
(202)  260-7185. 

SUPPLEMENTARY  INFORMATION:  Meeting 
arrangements  are  being  coordinated  by 


DynCorp,  Inc.  For  information  on 
registration,  contact  Cindy  Simbanin, 
300  N.  Lee  Street,  Suite  500,  Alexandria. 
VA  22314.  Phone:  (703)  519-1386. 
Facsimile  niuaber:  (703)  684-0610. 
Space  is  limited  and  reservations  are 
being  taken  on  a  first  come,  first  s^ved 
basis.  No  fees  will  be  chaned  to  attend. 

Hotel  reservations  for  Nussachusetts 
may  be  made  by  contacting  the  Holiday 
Inn-Government  Center  in  Boston  at 
(617)  742-7630.  Guest  rates  are  $101 
single  and  $121  double  occupancy, 
including  tax.  Reservations  must  be 
made  by  January  5, 1996.  When  making 
reservations,  you  must  specify  that  you 
are  affiliated  with  USEPA/TM  to  qualify 
for  the  quoted  rate. 

For  the  Chicago  meeting,  hotel 
reservations  may  be  made  by  contacting 
Marriott  Reswvations  at  (800)  228-9290. 
Guest  rates  are  $91  single  and  double 
occupancy.  These  rates  are  subject  to 
applicable  state  and  local  taxes. 
Reservations  must  be  made  by  January 
20, 1996,  and  you  must  reference  the 
event  as  the  EPA  TM  Meeting  and 
request  the  Chicago  Marriott-Downtown 
in  order  to  qualify  for  the  group  rate. 

Accommodations  are  limitea  at  each 
location,  so  please  make  your 
reservations  early.  The  hotels  are 
located  within  walking  distance  of  the 
meeting  facilities. 

Background 

Under  Section  304(h)  of  the  Clean 
Water  Act,  EPA  is  responsible  for 
promulgating  analytical  methods  at  40 
CFR  Part  136  for  use  in  monitoring 
pollutant  discharges.  EPA  uses  these 
methods  to  support  development  of 
effluent  guidelines  promulgated  at  40 
CFR  Parts  400-499,  and  both  EPA  and 
the  regulated  commimity  use  the 
methods  for  establishing  compliance 
with  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
and  other  monitoring  purposes.  The 
methods  approved  for  use  at  40  CFR 
Part  136  have  been  developed  by  EPA, 
by  industrial  associations  such  as  the 
American  Society  for  Testing  Materials, 
and  by  other  governmental  agencies 
such  as  the  U.S.  Geological  Siuvey.  In 
the  past,  the  methods  proposal  and 
promulgation  process  has  been 
cumbersome,  and  has  not  provided  the 
flexibility  to  take  advantage  of  new 
analytical  technologies  in  a  timely 
manner.  In  response  to  the 
Administration's  Environmental 
Technology  Initiative,  EPA  is  proposing 
a  comprehensive  Section  304(h) 
streamlining  initiative  to  increase 
method  flexibility  to  allow  use  of 
emerging  technologies  and  to  e3q>edite 
the  method  approval  process,  to 
encourage  development  of  new  methods 


and  technologies  by  organizations 
outside  of  EPA. 

Agenda  Tidies 

The  purpose  of  the  public  meetings 
on  304(h)  streamlining  is  to  outline 
plans  for  method  flexHiility  and  for 
streamlining  proposal  and  promulgation 
of  new  methods  at  40  CFR  Part  136 
under  Section  304(h)  of  the  Clean  Water 
Act,  and  to  elicit  stakeholder  views 
regarding  these  plans.  The  following 
topics  wUl  be  addressed  at  the  public 
meetings: 

•  Increasing  method  flexibihty  to 
allow  use  of  new  technologies  and  to 
identify  modifications  that  are 
acceptable  within  the  scope  of  existing 
methods  and  do  not  require  proposal  of 
an  alternate  method — 
— Interpretation  of  flexibility  in  existing 

40  CFR  part  136  methods 
— ^Advantages  and  disadvantages  of 
method  flexibility  (no  flexibiUty, 
limited  flexibility,  and  unlimited 
flexibility) 
— Proposal  to  allow  nearly  unlimited 
"front-end"  method  modifications  as 
long  as  the  determinative  technique  is 
not  changed  and  method  performance 
is  demonstrated  to  be  equivalent 

•  Establishing  standardized  quality 
control  (QC)  and  QC  acceptance  criteria 
to  support  determination  of  method 
equivalency 

•  Streamlining  the  method  proposal 
process  to  take  advantage  of  emerging 
analytical  technologies  in  a  timely 
manner — 
— Standardized  format  for  preparing 

new  methods 
— ^Three-tiered  method  validation 

process  based  on  method  use 
— OST  coordination  of  method 

submission  and  approval 

•  Harmonization  of  40  CFR  Part  136 
methods  with  other  EPA  methods  to 
allow  standardization  of  methods  across 
EPAprograms 

•  Other  streamlining  issues — 
— Standardized  data  elements  for 

reporting,  to  allow  access  to  Agency 

databases  in  a  standardized  data 

format 
—Withdrawal  of  40  CFR  Part  136 

methods  that  contain  outdated 

technologies 
— ^Incorporating  new  methods  into  the 

Federal  Register  by  reference  and 
.    making  them  available  through  other 

suitable  venues,  to  reduce  publication 

expense 

The  Office  of  Ground  Water  and 
Drinking  Water,  which  is  within  EPA's 
Office  of  Water,  is  also  developing 
approaches  to  increasing  method 
flexibiUty  and  streamlining  the  approval 
of  analytical  methods  at  40  CFR  Part  141 
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imder  sections  1^1  and  1445  of  the 
Safe  Drinking  Water  Act  (SDWA).  To 
better  coordinate  these  efforts  within  the 
OfBce  of  Water.  EPA  will  discuss 
flexibility  and  streamlining  approaches 
for  304(h)  and  drinking  water  methods 
at  these  two  public  meetings.  EPA 
believes  the  publk  will  benefit  firom  a 
joint  meeting,  beciause  the  flexibility 
and  method  approval  issues,  the 
regulated  contaminants  and  the 
methods  ciirrently  approved  at  Parts  136 
and  141  are  very  similar.  EPA  notes. 


UMI 


however,  that  the  supporting  documents 
that  are  available  with  this  notice  were 
developed  only  ita  304(h)  methods  and 
within  the  requirements  of  the  CWA. 
The  approaches  and  specifically 
allowing  unlimited  "front-end" 
modifications  might  not  be  appropriate 
for  methods  approved  imder  the  SDWA. 
In  contrast  to  the  304(h)  documentation, 
less  front  end  flexibility  in  sample 
collection  and  work-up  procedures  and 
more  flexibility  in  the  determinative 
measurement  steps  may  be  approjmate 


for  SDWA  compliance  methods.  Despite 
these  potential  diSierences  in  method 
flexibility  approaches  between  304(h) 
and  SDWA  methods,  EPA  believes  there 
is  a  significant  benefit  in  conducting 
public  meetings  on  the  perspectives  of 
both  programs. 
Tudor  T.Davies, 

Director,  Office  of  Science  and  Technology. 
(FR  Doc  95-30555  Piled  12-15-95;  8:45  am] 
HUMQCOOE 
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O^ARTMENT  OP  TRANSPORTATION 


40  CFR  Part  106 

IPoclal  Na  RSP-il  Neiee  No.  t6-iq 

MNtiar-ACTS 

Diraet  Final  Rul^iProcadura;  PMMona 
forRulamaUng 

AQBICY:  Reseazdt  and  Special  Programs 
Administratian  (tSPA).  DOT. 
action:  Nodes  of  iproposed  rulemaking 
(NPRM). 


r:  To  fiirtlier  the  goals  of 
Executive  Order  12866  on  Regulatory 
Planning  and  Review,  and  in  response 
to  the  recommendations  of  the  National 
Performance  Review  and  the 
Administrative  Q>nfarence  of  the 
United  States,  RSPA  is  proposing  to 
implement  a  new  and  more  efficient 
piooeditfe  for  adopting  noncontioversial 
rules.  This  "direOt  final  rule"  procedure 
involves  issuing  $  final  rule  that 
provides  notice  and  an  opportimity  to 
comment,  with  a  statement  that  if  RSPA 
does  not  receive  •  significant  adverse 
comment  or  notioe  of  an  intent  to  file  a 
significant  adverse  comment,  the  rule 
will  become  effi9c)tive  on  a  specified  date 
without  further  publication  of  the  text  of 
the  rule.  RSPA  would  publish  a 
subsequent  docu^ient  in  the  Federal 
Raglstar  to  confinn  that  no  significant 
adverse  comment  was  received,  and 
reiterate  the  effective  date.  If  a 
significant  adverse  comment  or  notice  of 
an  intent  to  file  a  significant  adverse 
comment  were  received.  R^A  would 
publish  a  dociunfnt  in  the  Federal 
Rflgiater  before  tile  effective  date  of  the 
direct  final  rule  \rithdrawii^  the  rule  or 
a  part  of  the  rule. 

RSPA  also  proposes  to  amend  its 
rulemaking  procediires  to:  Specify  in 
more  detail  the  required  contents  of  a 
petition  for  nilentaking;  and  provide 
that  petitions  for  rulemaking  and 
petitions  for  reconsideration  will  be 
reviewed  and  acted  upon  by  the 
Associate  Administrator  and  that 
decisions  of  the  Associate  Administrator 
may  be  appealed  to  the  Administrator. 
DATES:  Comments  must  be  submitted  no 
later  than  February  16, 1995. 
ADOiVSSES:  Addiess  comments  to  the 
Dockets  Unit  (DHM-30),  RSPA,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
and  notice  number  and  be  submitted, 
when  possible,  iil  five  copies.  Persons 
wishing  to  receiMB  confirmation  of 
receipt  of  their  cemments  should 


include  a  self-addressed,  stamped 
postcard.  The  Dockets  Unit  is  located  in 
Room  8421  of  the  Nassif  Building,  400 
Seventh  Street  S.W.,  Washingtmi,  DC 
20590-0001.  Office  hours  are  8:30  am  to 
5:00  pm  Monday  through  Friday,  except 
on  public  holidays  when  the  office  is 
closed. 

FOR  FUirrHER  MfORMATICN  CONTACT: 
Nancy  E.  Machado,  Office  of  the  Chief 
Counsel,  RSPA,  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington,  DC  20590-0001: 
Telephone  (202)  366-4400. 
SUPPLEMENTARY  INFORMATION:  hi 
Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735; 
October  4, 1993),  the  President  set  forth 
the  Administration's  regulatory 
philosophy  and  principles.  The 
Executive  Order  contemplates  an 
efficient  and  efiiective  rulemaking 
process,  including  the  conservation  of 
limited  government  resources  for 
carrying  out  its  regulatory  functions. 
Furthermore,  "Improving  Regulatory 
Systems,"  an  Accompanying  Report  of 
the  National  Performance  Review, 
recognized  the  need  to  streamline  the 
regulatory  process  and  recommended 
the  use  of  "direct  final"  rulemaking 
procedures  to  reduce  needless  dottle 
review  of  noncontroversial  rules. 

The  former  Administrative 
Conference  of  the  United  States  (ACUS) 
adopted  Recmnmendation  95-4, 
"Procedures  for  Noncontroversial  and 
Expedited  Rulemaking,"  which 
endorses  direct  final  rulemaking  as  a 
ptocedure  that  can  expedite  rules  in 
appropriate  cases.  (See  60  FR  43108; 
August  18, 1995.)  ACUS  studied  the 
efficiency,  adequacy  and  feimew  of  the 
administrative  procedures  used  by 
Federal  agencies  in  carrying  out 
administrative  programs,  and  made 
recommendations  for  improvements  to 
the  agencies,  collectively  or 
individually,  and  to  the  President, 
Congress,  and  the  Judicial  Conference  of 
the  United  States.  ACUS  found  direct 
final  rulemaking  appropriate  where  a 
rule  is  expected  to  generate  no 
significant  adverse  comment.  ACUS 
defined  a  significant  adverse  comment 
as  one  where  the  commenter  explains 
why  the  rule  would  be  inappropriate, 
including  challenges  to  the  rule's 
imderlying  premise  or  approach,  or 
would  be  ineffective  or  unacceptable 
without  a  change. 

Under  the  direct  final  rulemaking 
procedure,  an  agency  would  issue  a 
final  rule  with  a  statement  that,  if  the 
agency  received  no  significant  adverse 
comments,  the  rule  becomes  effective 
automatically  at  a  specified  time  after 
publication  of  the  direct  final  rule 


without  going  through  another  round  of 
intra-  and  inter-agency  review.  If  a 
significant  adverse  comment  were 
received,  the  agency  would  withdraw 
the  rule  before  the  effective  date  and 
issue  a  notioe  of  proposed  rulcmnaking. 
As  noted  in  the  report,  "this  approach 
avoids  the  second  roimd  of  clearances 
and  review,  which  otherwise  delays 
rules,  wastes  time,  and  should  be 
superfluous  *  *  *  Theoretically,  the 
second  review  ought  to  be  very  quick, 
but  clearing  any  document  through 
niunerous  government  offices  takes 
time.  The  paper  shuffling  also  wastes 
reviewers'  time  by  requiring  them  to 
look  at  something  twice  when  once 
would  have  sufficed."  ("Improving 
Rcwulatory  Systems,"  p.  42.) 

m  responding  to  botn  the  letter  and 
the  spirit  of  the  Executive  Order  and  the 
NPR  Recommendations,  the  Secretary  of 
Transportation  has  directed 
administrations  within  the  Department 
of  Transportation  to  focus  on 
improvements  that  can  be  made  in  the 
way  in  which  they  propose  and  adopt 
renilations. 

kSPA  is  proposing  to  adopt  a  new 
§  106.39  that  provides  for  the  use  of 
direct  final  nde  procedures  for 
noncontrovereial  rules,  such  as  minor, 
substantive  changes  to  regulations; 
incorporation  by  reference  of  the  latest 
edition  of  technical  or  industry 
standards;  extensions  of  compliance 
dates;  and  other  noncontroveraial  rules. 
RSPA  intends  to  continue  issuing 
certain  final  rules  with  no  opportimity 
for  comment;  these  include  editorial 
changes  and  designation  of  hazardous 
substances  as  hazardous  materials,  as 
required  by  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  RSPA 
solicits  comment  on  the  advisability  of 
using  direct  final  rules  for  these 
categories  of  rules,  as  well  as 
suggestions  for  other  types  of  rules  that 
could  be  issued  as  direct  final  rules. 

When  RSPA  believes  that  a 
rulemaking  in  these  categories  is 
unlikely  to  result  in  significant  adverse 
comment,  it  would  use  the  direct  final 
rule  procedure.  The  direct  final  rule 
would  advise  the  public  that  no 
significant  adverse  comments  are 
anticipated  and  unless  significant 
adverse  comment  or  intent  to  submit  a 
significant  adverse  comment  is  received, 
in  writing,  within  a  certain  period  of 
time  (generally  60  days),  the  rule  will 
become  effactive  on  a  specified  date 
(generally  90  days  after  publication).  If - 
no  significant  adverse  comments  are 
received.  RSPA  would  issue  a 
subsequent  document  advisii^  the 
public  that  no  significant  adverse 
comments  were  received,  and  that  the 


rule  will  bectHne^  or  did  become, 
effactive  on  the  date  previously 
specified  in  the  direct  final  rule.  Direct 
final  rules  would  not  be  subject  to 
petitions  for  reconsideration  under  49 
CFR  106.35. 

If  RSPA  received  a  significant  adverse 
comment  or  notice  of  Intent  to  file  a 
significant  adverse  comment,  RSPA 
would  publish  a  document  in  the 
Federal  Register  withdrawing  the  direct 
final  rule,  in  whole  or  in  part.  If  RSPA 
believed  it  could  incorporate  the 
adverse  comment  in  a  subsequent  direct 
final  rulemaking,  without  generating 
further  significant  adverse  comment,  it 
could  do  so.  If  RSPA  believed  that  the 
significant  adverse  comment  raised  an 
issue  serious  enough  to  warrant  a        , 
substantive  response  in  a  notice-and- 
comment  process,  it  could  publish  a 
notice  of  proposed  rulemaking, 
following  the  procedures  provided  in  49 
CFR  106.11-106.29.  Publishing  the  rule 
as  a  proposal  gives  an  opportunity  to 
comment  to  persons  who  may  not  have 
commented  earlier  because  they  wanted 
the  rule  to  go  into  effiact  immediately.  If 
a  significant  adverse  comment  applies 
to  part  of  a  rule  and  that  part  can  be 
severed  from  the  remainder  of  the  rule 
(for  example  where  a  rule  deletes 
several  unrelated  regulations),  RSPA 
would  adopt  as  final  those  parts  of  the 
rule  that  were  not  the  subject  of  a 
significant  adverse  comment. 

RSPA  is  proposing  to  adopt  ACUS's 
definition  of  "significant  adverse 
conunent."  (The  U.S.  Coast  Guard 
adopted  this  definition  in  its  recently 
issiwd  final  rule  on  direct  final 
rulemaking,  60  FR  49222;  Sept.  22, 
1995.)  Specifically,  a  significant  adverse 
comment  would  be  one  that  explains 
why  the  rule  would  be  inappropriate, 
including  a  challenge  to  this  rule's 
underlying  premise  or  approach,  or, 
would  be  ineffective  or  unacceptable 
without  a  change.  Comments  that  are 
frivolous  or  insubstantial  would  not  be 
considered  adverse  imder  this 
procedure.  A  comment  recommending  a 
rule  change  in  addition  to  the  rule 
would  not  be  considered  a  significant 
adverse  comment,  unless  the 
commenter  states  why  the  rule  would  be 
inefiiBctive  without  the  additional 
change. 

RSPA  would  amend  §  106.3  to  clarify 
that  RSPA's  Chief  Counsel  has  the 
delegated  authority  to  conduct 
rulemaking  proceedings.  This  authority 
has  been  delegated  to  the  Chief  Counsel 
in  RSPA  Order  1100.2A  (May  19, 1992.) 
Specifically,  the  Chief  Counsel  has  been 
delegated  authority  to  "develop  and 
issue  rulemaking  documents,  other  than 
final  rules,  for  procedural  rules,  such  as 


enforcement,  preemption,  general 
definitions,  eta" 

RSPA  also  proposes  to  amend 
§  106.17  to  clarify  the  procedures  for 
participation  by  Interested  parties  in  the 
rulemaking  process. 

RSPA  also  is  proposing  to  amend 
§  106.31  to  specify  in  more  detail  the 
required  contents  of  a  petition  for 
rulemaking.  In  this  way,  RSPA  hopes  to 
provide  clear  guidance  to  those  who 
would  like  to  participate  in  the 
rulemaking  process  by  availing 
themselves  of  this  mechanism. 
Establishing  clear  procedures  will 
reduce  the  number  of  incomplete 
petitions  filed  with  RSPA;  fiuthermore, 
well-prepared,  detailed  petitions  will 
ease  RSPA's  job  and  eiumle  it  to  process 
petitions  in  a  timely  and  efficient 
manner.  In  particular,  proposed 
§  106.31(c)  would  state  that,  if  the 
proposed  action  has  a  potential  impact 
on  the  regulated  industry  or  other 
entities,  the  Associate  Administrator 
may  request  the  petitioner  to  submit 
information  and  data  concerning  that 
impact  to  assist  in  rulemaking  analyses 
required  under  Executive  Orden  12866 
and  12612,  the  Regulatory  Flexibility 
Act,  the  Paperwork  Reduction  Act  and 
the  National  Environmental  Policy  Act. 
This  proposal  is  consistent  with  ACUS 
Recommendation  86-6,  Petitions  for 
Rulemaking,  which  suggests  how 
agencies  may  improve  the  handling  of 
petitions  for  the  issuance  of  rules.  See 
51  FR  46985;  Dec.  30, 1986. 

RSPA  also  proposes  to  amend  49  CFR 
106.31, 106.33, 106.35  and  106.37  to 
provide  that  petitions  for  rulemaking 
and  petitions  for  reconsideration  be 
filed  with  the  appropriate  Associate 
Administrator,  who  will  review  and 
issue  determinations  granting  or 
denying  the  petitions  in  whole  or  part. 
RSPA  also  proposes  to  add  a  new 
§  106.38  to  provide  that  any  interested 
party  may  appeal  a  decision  of  the 
Associate  Administrator,  issued  under 
§  106.33  or  $  106.37,  to  tiie 
Administrator. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  a  significant  rule  imder  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  [44  FR 
11034].  Because  of  the  minimal 
economic  impact  of  this  proposed  rule, 
preparation  of  a  regulatory  impact 


analysis  or  a  regulatory  evaluation  is  not 
warranted. 

fxecutive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612 
("Federalism"),  and  RSPA  has 
determined  that  preparation  of  a 
federalism  assessment  is  not  warranted. 

Regulatory  Flexibility  Act 

I  certify  that  this  proposal  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  This 
certification  is  subject  to  modification  as 
a  result  of  a  review  of  comments 
received  in  response  to  this  proposal. 

Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  proposed  rule. 

Regulation  Identifier  Numl>er  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Sublects  in  49  CFR  Part  100 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation,  Oil,  Pipeline  safety. 

In  consideration  of  the  foregoing,  49 
CFR  Part  106  is  proposed  to  be  amended 
as  follows: 

PART  106— RULEMAKING 
PROCEDURES 

1.  The  authority  citation  for  pari  106 
would  continue  to  read  as  follows: 

Authority:  33  U.S.C.  1321;  49  U.S.C  5101- 
5127,  40113,  60101-60125;  49  CFR  1.53. 

M 10641. 106.33. 106.36. 106^ 
[Amended] 

2.  Sections  106.31(a),  106.33, 
106.35(b),  (c),  and  (d)  and  106.37  would 
be  amended  by  adding  the  word 
"Associate"  immediately  before  the 
word  "Administrator"  wherever  it 
appears. 

3.  In  §  106.3,  a  new  paragraph  (d) 
would  be  added  to  read  as  follows: 

}106J    Delegations. 

•        •        *        •        * 

(d)  Chief  Counsel. 

4.  In  §  106.17,  paragraph  (a)  would  be 
revised  to  read  as  follows: 
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i106u17    PerUdpattOnbylntarMlMf 


(a)  Any  interested  person  may 
participate  in  rukiiiaking  proceedings 
by  submitting  comments  in  writing 
containing  informalion.  views  or 
arguments  in  accordance  with 
instructi(H>s  for  participation  in  the 
rulemaking  docun^t. 

*  *        •        •  ,     * 

5.  In  §  106.31,  p^vgraph  (b)  would  be 
revised  and  new  p4ragraphs  (c)  and  (d) 
would  be  added  to  read  as  follows: 

fl0e.Sl    PatMonsf^niiemaidng. 

•  •        •        *  '     * 

(b)  Each  petition  {filed  under  this 
section  must — 

(1)  Summarize  the  proposed  action 
and  explain  its  purpose; 

(2)  State  the  text  pf  the  proposed  rule 
or  amendment,  or  Specify  the  rule 
proposed  to  be  repealed; 

(3)  Explain  the  petitioner's  interest  in 
the  proposed  action  and  the  interest  of 
any  party  the  petitibner  represents:  and 

(4)  Provide  infortaation  and 
argumoits  that  sup|x>rt  the  proposed 
add<m.  including  relevant  technical, 
scientific  or  othOT  data  as  available  to 
the  petitioner,  and  any  specific  known 
cases  that  ilhistrata  the  need  for  the 
proposed  acti<m. 

(c)  If  the  potential  impact  of  the 
proposed  action  is  subAantial,  and 
infcMination  and  data  related  to  that 
impact  are  available  to  the  petitioner, 
the  Associate  Administrator  may 
request  the  petitioner  to  provide — 

(1)  The  costs  and  benefits  to  society 
and  identifiable  groups  Mrithin  society, 
quantifiable  and  otherwise; 

(2)  The  direct  effects  (including 
preemption  effects)  of  the  proposed 
acticm  (m  States.  oA  the  relaticmship 
between  the  Federal  Government  and 
the  States,  and  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government; 

(3)  The  regulatory  burden  on  small 
businesses,  small  organizations  and 
small  governmental  jurisdictions; 

(4)  Ine  recordkeeping  and  reporting 
requirements  and  tb  whom  they  would 
apply;  and  { 

(5)  Impacts  on  thje  quality  of  the 
natural  and  social  Environments. 

(d)  The  Associate  Administrator  may 
retiun  a  petition  thlat  does  not  comply 
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with  the  requirements  of  this  section, 
accompanied  by  a  written  statement 
indicating  the  deficiencies  in  the 
petition. 

6.  Section  106.35' would  be  amended 
by  revising  the  first  sentence  of 
paragraph  (a)  to  read  as  follows: 

§106.35    Petitions  tor  raconektoralion. 

(a)  Except  as  j)rovided  in  §  106.39(d), 
any  interested  person  may  petition  the 
Associate  Administrator  for 
reconsideration  of  any  regulation  issued 
imder  this  part.  •  •  * 
***** 

7.  Part  106  would  be  amended  by 
adding  a  new  §  106.38  to  read  as 
follows: 

f10«.38   Appeals. 

(a)  Any  interested  person  may  appeal 
a  decision  of  the  Associate 
Administrator,  issued  under  §  106.33  or 
§  106.37,  to  the  Administrator. 

(b)  An  appeal  must  be  received  within 
20  days  of  service  of  written  notice  to 
petitioner  of  the  Associate 
Administrator's  decision,  or  within  20 
days  from  the  date  of  publication  of  the 
Associate  Administrator's  decision  in 
the  Federal  Register. 

(c)  It  is  requested,  but  not  required, 
that  three  copies  of  the  appeal  be 
submitted  to  the  Administrator. 

(d)  Unless  the  Administrator 
otherwise  provides,  the  filing  of  an 
appeal  under  this  section  does  not  stay 
the  effectiveness  of  any  rule. 

8.  Part  106  would  be  amended  by 
adding  a  new  §  106.39  to  read  as 
follows: 

S106l39    Direct  flnairulemaldng. 

(a)  Where  practicable,  RSPA  will  use 
direct  final  riilemaking  to  issue  the 
following  types  of  rules: 

(1)  Minor,  substantive  changes  to 
regulations; 

(2)  Incorporation  by  reference  of  the 
latest  edition  of  technical  or  industry 
standards; 

(3)  Extensions  of  compliance  dates; 
and 

(4)  Other  noncontroversial  rules 
where  RSPA  determines  that  use  of 
direct  final  rulemaking  is  in  the  public 
interest  and  that  a  regulation  is  imlikely 
to  result  in  adverse  comment. 

(b)  The  direct  final  rule  document  that 
is  published  in  the  Federal  Register  will 


state  that  unless  RSPA  receives  a 
significant  adverse  comment,  or  notice 
of  intent  to  file  a  significant  adverse 
comment,  within  a  specified  time, 
generally  60  days  after  publication,  the 
rule  will  become  eSiective  on  a  specified 
date,  generally  90  days  after  publication. 

(c)  For  purposes  of  this  section,  a 
significant  adverse  comment  is  one 
which  explains  why  the  rule  would  be 
inappropriate,  including  a  challenge  to 
the  rule's  \mderl3ring  premise  or 
approach,  or  would  be  ineffective  or 
imacceptable  without  a  change. 
Comments  that  are  frivolous  or 
insubstantial  will  not  be  considered 
adverse  under  this  procedure.  A 
comment  recommending  a  rule  change 
in  addition  to  the  rule  will  not  be 
considered  a  significant  adverse 
comment,  unless  the  commenter  states 
why  the  rule  would  be  ineffective 
without  the  additional  change. 

(d)  If  no  significant  adverse  comment 
or  notice  of  intent  to  file  a  significant 
adverse  comment  is  received,  RSPA  will 
issue  a  subsequent  docimient  advising 
the  public  of  that  fact  and  that  the  rule 
will  become,  or  did  become,  effective  on 
the  date  previously  specified.  Direct 
final  rules  issued  under  this  section  are 
not  subject  to  petitions  for 
reconsidwation  under  §  106.35. 

(e)  If  RSPA  receives  a  significant 
adverse  comment  or  notice  of  intent  to 
file  a  significant  adverse  document, 
RSPA  will  publish  a  document  in  the 
Federal  Register  withdrawing  the  direct 
final  rule  in  whole  or  in  part,  and  may 
incorporate  the  adverse  comment  into  a 
subsequent  direct  final  rule  or  may 
publish  a  notice  of  proposed 
rulemaking.  A  notice  of  proposed 
rulemaking  will  provide  an  opportimity 
for  public  comment,  generally  a 
minimum  of  60  days,  and  will  be 
processed  in  accordance  with 
§§106.11-106.29. 

Issued  in  Washington,  D.C.  under  the 
authority  delegated  in  49  CFR  part  1.53  and 
RSPA  Order  1100.2A  (May  19, 1992). 

Dated:  December  12, 1995. 
JadidiS-KalaU. 
Chief  Counsel. 

(PR  Doc.  95-30669  Filed  12-15-95;  8:45  am] 
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OEPARTMBrr  OF  THE  TREASURY 

Ofltoe  Of  the  Unds«  Secratvy  for 
Oomeetfc  Finance  I 


17  CFR  Paris  400  and  420 
nN:1S06-AA8S        j 

Gkyvamniant  Secunties  Act 
RagMtatJoni;  Largai  Position  Rules 


r:  0£Bce  of  tlte  Under  Secretary 
for  DcHuestic  Finance,  Treasury. 
action;  Proposed  nile. 

SUMMARY:  The  Dep^tment  of  the 
Treasury  ("Department"  or  "Treasury") 
is  publishing  for  coaunent  proposed 
rules  that  would  establish  a  new  Part 
420  providing  recordkeeping  and 
repoiting  requiremttts  pertaining  to 
large  positions  in  certain  Treasury 
securities.  The  proposed  regulations  are 
being  issued  pursusmt  to  the 
Govemment  Securities  Act 
Amendments  of  19^.  which  authorized 
the  Secretary  of  the  Treasury  to 
prescribe  rules  requiring  persons 
holding,  maintaining  or  controlling 
large  positions  in  tof-be-issued  or 
recently-issued  Treasury  securities  to 
keep  records  and  file  reports  of  such 
lane  positions. 

Tne  proposed  recordkeeping  rules 
require  any  person  ^r  entity  that 
controls  a  position  equal  to  or  greater 
than  $2  billion  in  a  Treasury  security  to 
maintain  and  preserve  certain  records 
that  enable  the  entity  to  record,  compile, 
aggregate  and  report  large  position 
information.  The  proposed  reporting 
rules  require  entities  to  file  a  large 
position  report  witfai  the  Federal  Reserve 
Bank  of  New  York  if  their  reportable 
position  equals  or  exceeds  the  large 
position  threshold  in  a  particiilar 
Treasury  security  as  specified  by  the 
Treasury  in  a  notice  requesting  large 
position  informatioa.  Tne  DejMrtment's 
proposed  large  position  rules  are 
mtended  to  provide!  the  Treasxiry  and 
other  securities  registers  with 
information  on  concentrations  of  control 
that  would  enable  tkem  to  better 
understand  the  possible  reasons  for 
apparent  sig^ficant  price  distortions 
and  the  causes  of  m^ket  shortages  in 
certain  Treasury  seourities. 
DATES:  Comments  n}ust  be  received  on 
or  before  February  16, 1996. 
ADDRESSES:  Comments  should  be  sent 
to:  Government  Securities  Regulations 
Staff,  Bureau  of  the  Public  Debt. 
Department  of  the  IVeasury,  999  E 
Street.  N.W.,  Room  515.  Washington, 
D.C.  20239-0001.  Comments  received 
will  be  available  for  public  inspection 
and  copying  at  the  Treasury  Department 
Library,  Room  5030*  Main  Treasury 


Building,  1500  Pennsylvania  Avenue. 
N.W.,  Washington.  D.C.  20220. 
FOR  FURTHER  MFORMATXM  CONTACT:  Km 
Papaj,  Director,  or  Don  Hanunond. 
Assistant  Director.  Government 
Secujdties  Regulations  Staff,  at  202- 
219-3632.  (TDD  for  the  hearing 
impaired  is  202-219-3988.) 

SUPPLEMENTARY  MFORMATION: 

L  Background 

Statutory  Authority 

In  response  to  certain  events  that 
occurred  in  the  government  securities 
market  in  1990-1991 — short  squeezes  in 
the  two-year  Treasury  notes  issued  in 
April  and  May  1991  and  bidding 
improprieties  in  several  auctions  of 
Treasiuy  securities  In  1990-1991 ' — 
Congress  included  in  the  Government 
Seciirities  Act  Amendments  of  1993 
(GSAA)  2  a  provision  granting  the 
Department  the  authority  to  write  rules 
for  large  position  reporting  in  certain 
Treasury  securities.  Specifically, 
Section  104  of  the  GSAA,  which 
amended  Section  15C  of  the  Securities 
Exchange  Act  of  1934,^  authorizes  the 
Treasury  to  adopt  rules  requiring 
specified  persons  holding,  Tn«int«ining 
or  controlling  large  positions  in  to-be- 
issued  or  recently-issued  Treasury 
securities  to  maintain  records  and  file 
reports  regarding  such  positions.^  This 
provision  is  intended  to  improve  the 
information  available  to  the  Treasiuy 
and  other  regulators  regarding  voy  large 
positions  of  recentiy-issued  Treasury 
securities  held  by  market  participants 
and  to  ensiue  that  regulators  have  the 
toob  necessary  to  monitor  the  Treasury 
securities  market. 

The  GSAA  gave  the  Department  wide 
latitude  and  discretion  in  determining 
several  key  features  and  conditions  that 
would  form  the  underpiimings  of  the 
large  position  recordkeeping  and 
reporting  rules.  Among  die  most 
significant  of  these  features  were: 
defining  which  persons  (individually  or 
as  a  group)  hold,  maintain  or  control 
large  positions;  determining  the 
minimum  size  of  positions  to  be 
reported;  determining  what  constitutes 
"control"  for  the  purposes  of  the  rules; 


'  For  a  dUciusion  of  tha  eventa  that  gave  riae  to 
the  establishment  of  large  position  reporting 
authority,  see  the  Joint  Report  on  the  Government 
Securities  Market,  Department  of  the  Treasury, 
Securities  and  Exchange  Commission  and  Board  of 
Governors  of  the  Federal  Reserve  System,  (1992); 
Salomon  Brothers  Inc.  Press  Releases  dated  August 
9  and  14, 1991;  S.  Rep.  No.  103-109  (July  27, 199S); 
H.R.  Rep.  No.  103-255  (September  23. 1993):  and 
60  FR  4576  (January  24, 1995). 

'Pub.  L.  No.  103-202. 107  Stat.  2344  (1903). 

'  15  U.S.C  780-5. 

4  Pub.  L.  No.  103-202.  Sec  104;  107  Stat.  2344, 
234S-2348: 15  U.S.C  7So-S(f). 


prescribing  the  manner  in  which 
positions  and  accounts  are  to  be 
aggregated;  identifying  the  types  of 
positions  to  be  reported;  determining 
the  securities  that  would  be  subject  to 
the  rules;  and  developing  the  form, 
manner  and  timing  of  reporting.  The 
proposed  rules  address  tiiese  points. 

Participation  in  Rulemaking  Process/ 
Solicitation  ofConunents 

In  formulating  the  process  to  be  used 
to  develop  large  position  rules,  the 
Department,  early  on,  made  a  decision 
to  obtain  the  views  of  the  market 
participants  who  would  be  directly 
affected  by  such  regulations.  We  also 
decided  that  it  woidd  be  usefiil  to 
explain  the  Department's  initial 
thoughts  on  the  structure  and  purposes 
of  the  rules,  to  explore  various 
conceptual  approaches  to  designing  a 
large  position  recordkeeping  and 
reporting  system  and  to  obtain  industry 
comment  and  feedback  before  actually 
drafting  proposed  rules.  We  believed 
that  market  participant  involvement  in 
the  rulemaking  initiative  from  its  outset 
would  facilitate  greater  imderstanding 
of,  and  support  for.  the  final  rules  when 
implemented. 

Accordingly,  in  order  to  involve 
market  participants  and  other  interested 
parties  at  the  earliest  phase  of  the 
rulemaking  process,  the  Department 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  on  January  24, 
1995.S  The  ANPR  addressed  several  key 
issues,  concepts  and  approaches  to  be 
considered  in  developing  large  position 
recordkeeping  and  reporting  rules,  and 
solicited  comments,  suggestions  and 
recommendations  regarding  how  the 
requirements  should  be  structured. 
Rather  than  repeating  that  information 
here,  readers  are  encouraged  to  review 
the  ANPR  to  familiarize  themselves 
with  these  issues.  The  ANPR  also 
contains  a  detailed  historical 
background  that  provides  a  fuller 
understanding  of  the  events  and 
circumstances  that  resulted  in  the 
establishment  of  this  regulatory 
authority,  the  purposes  and  objectives  to 
be  achieved  from  large  position  rules, 
and  the  Congressional  intent  behind  this 
legislation. 

The  90-day  comment  period  on  the 
ANPR  was  extended,  in  response  to  an 
industry  request,  for  an  additional  30 
days  through  May  24. 1995.^  In 
response  to  the  ANPR.  the  Department 
received  seven  comment  letters  which  , 
are  summarized  in  the  next  section  of 
the  preamble. 


s  60  FR  4576  Qmuary  24. 199S). 
■60  FR  20065  (April  24. 1995). 


In  addition  to  considering  the  views 
expressed  by  the  commenters  to  the 
ANPR.  Department  staff  has  also 
consulted  with  various  regulatory 
agencies  (i.e..  staff  of  the  Securities  and 
Ebcchange  Commission  (SEC),  the 
Commodities  Futures  Trading 
Commission,  the  Board  of  Governors  of 
the  Federal  Reserve  System  and  the 
Federal  Reserve  Bank  of  New  York 
(FRBNY))  in  developing  this  proposal. 
We  intend  to  continue  to  involve 
interested  market  participants  and  the 
regulatory  agencies  in  the  development 
of  the  large  position  regulations  through 
the  completion  of  the  rulemaking 
process.  Accordingly,  the  Department 
welcomes  and  strongly  encourages 
market  participants  to  submit  comments 
on  the  proposed  rules  and  any 
suggestions  for  reducing  burdens  on  the 
industry  while  still  achieving  the 
objectives  of  the  rules. 

Balancing  of  Regulatory  and  Market 
Needs 

The  Department  has  attempted  to 
strike  a  balance  between  achieving  the 
purposes  and  objectives  of  the  statute 
and  minimizing  costs  and  burdens  to 
those  entities  affiected  by  the 
regulations.  For  the  following  reasons, 
we  believe  that  the  nUes  being  proposed 
successfully  achieve  this  balance. 

First,  the  proposed  rules  envision 
reports  to  be  submitted  only  in  response 
to  a  specific  request  by  the  Treasury  for 
large  position  information  on  a 
particular  Treasiuy  security  issue. 
Under  this  approach,  reporting  should 
be  an  infrequoit  event  required 
primarily  in  response  to  pricing 
anomalies  in  a  specific  lYeasury 
secimty  rather  than  a  regular,  on-going 
process  resulting  from  a  certain  pre- 
determined large  position  threshold 
being  exceeded  in  abroader  range  of 
securities. 

Second,  the  proposed  rules  establish 
a  minimum  large  position  threshold  of 
$2  billion  below  which  the  Treasury 
would  not  request  large  position  reports. 
As  a  result,  we  believe  that  very  few 
entities  would  be  required  to  file  large 
position  reports. 

Third,  the  recordkeeping 
requirements  would  generally  not  apply 
to  any  reporting  entity  (as  defined  in  the 
rules)  that  did  not  control  a  position 
that  equalled  (x  exceeded  $2  billion  in 
a  Treasury  security. 

Fourth,  for  those  entities  currenUy 
subject  to  recordkeeping  rules  of  the 
SEC,  the  Treasury  or  the  bank  regulatory 
agencies,  the  proposed  rules  impose 
only  minor  additional  recordkeeping 
requirements  and  only  if  certain 
conditions  are  present.  Finally,  the 
proposed  rules  adopt  several  concepts 


from  the  Treasury's  auction  rules  (e.g.. 
positions  to  be  included  in  a  reportable 
large  position,  definition  of  a  reporting 
entity  and  method  of  aggregating 
positions)  which  have  been  in  effect 
since  March  1993  and  are  understood  by 
many  of  the  major  participants  in  the 
Treasury  securities  market.'  This  should 
reduce  the  time  and  costs  that  affected 
entities  will  need  for  training  their 
employees  on  the  large  position  rules. 

Scope  of  Large  Position  Rules 

It  is  important  for  all  market 
participants  to  recognize  that  large 
position  rules  create  a  requirement  to 
maintain  records  and  report  information 
about  such  positions.  However,  these 
requirements  only  apply  to  entities  that 
hold  or  control  (i.e..  exercise  investment 
discretion)  large  positions,  as 
determined  by  the  Department,  in 
specific  Treasury  security  issues. 
Accordingly,  there  is  no  obligation  on 
executing  brokers  and  dealers  to  report 
large  trades  nor  is  there  an  affinnative 
duty  to  inform  their  Customers  of  the 
large  position  recordkeeping  and 
reporting  requirements  being  proposed 
as  part  of  this  rulemaking. 

The  Department  reiterates  that  large 
positions  are  not  inherenUy  harmful  and 
there  is  no  presumption  of  manipulative 
or  illegal  intent  on  the  part  of  the 
controlling  entity  merely  because  a 
position  is  large  enough  to  be  subject  to 
the  Treasury  rules.  In  addition,  the 
proposed  rules  do  not  establish  trading 
or  position  limits  or  require  the 
identification  of  large  traders  or  the 
reporting  of  large  trades.  Finally,  the 
GSAA  specifically  provides  that  the 
Department  shall  not  be  compelled  to 
disclose  publicly  any  information 
required  to  be  kept  or  reported  for  large 
position  reporting.  In  particular,  such 
information  is  exempt  from  disclosure 
imder  the  Freedom  of  Information  Act.^ 

n.  Comments  Received  in  Response  to 
ANPR 

Seven  cc«nment  letters  were  received 
in  response  to  the  ANPR.  The  letters 
were  submitted  by  two  trade 
organizations,  one  primary  dealer,  a 
Federal  Reserve  Bank,  a  bank  regulatory 
agency,  a  commercial  bank  and  an 
insurance  company.'  While  all 
comments  are  summarized  below,  each 


'  Uniform  Offering  Circular  for  the  Sale  and  Issue 
of  Treasury  Bills,  Notes  and  Bonds,  31  CFR  Chapter 
n.  Subchapter  B,  Part  356. 

•5  U.S.C  552(b)(3)(B). 

*  Public  Securities  Association,  Investment 
Company  Institute,  Chemical  Securities  Inc..  the 
Federal  Reserve  Bank  of  New  York,  the  Board  of 
Governors  of  the  Federal  Reserve  System,  Chemical 
Bank,  and  CNA  Insurance  Companies,  respectively. 


letter  did  not  necessarily  address  all 
aspects  of  the  ANPR. 

Six  commenters  were  largely 
supportive  of  a  large  position  reporting 
system  provided  that  such  a  reporting 
system  would  not  be  overly  buidensome 
for  market  participants.  However,  one 
commenter  opposed  the  concept  of  large 
position  reporting  entirely.  This  party 
believed  that  "the  current  auction 
reporting  rules  have  already  addressed 
adequately  the  prior  problems  with 
market  manipulation,"  and  that  an 
unintended  consequence  of  large 
positicn  rules  could  be  fewer 
participants  in  the  government 
securities  market,  which,  in  turn,  would 
result  in  higher  borrowing  costs. 

On-Demand  vs.  Automatic  Reporting 

Five  commenters  supported  an  on- 
demand  reporting  system  which  would 
be  triggered  by  specific  requests  from 
the  Treasury  for  large  position 
information  on  a  particular  Treasury 
security.  One  respondent,  however, 
favored  an  automatic,  regular  reporting 
system  triggered  whenever  a  reporting 
entity's  holdings  in  a  security  reached  a 
certain  threshold. 

The  primary  reason  expressed  by 
those  commenters  favoring  an  on- 
demand  reporting  system  was  that  this 
approach  would  be  significantiy  less 
buidensome  and  costly  than  an 
automatic  reporting  system.  Many 
commenters  noted  that  an  automatic 
repoiling  method  would  impose  more 
complex  systems  development 
requirements  and  greater  operational 
costs  due  to  the  need  for  daily 
monitoring  of  positions  across  multiple 
securities.  In  addition,  automatic 
reporting  could  create  a  disincentive  to 
buy  and  hold  large  positions  that  exceed 
a  fixed  reporting  threshold.  Finally,  on- 
demand  reporting  was  viewed  by 
several  respondents  as  being  better  able 
to  address  price  distortions  and  provide 
more  useful  information  since  the 
request  for  large  position  information 
would  be  targeted  to  specific  market 
situations  and  security  issues. 

The  respondent  favoring  an  automatic 
reporting  system  argued  that  on-demand 
reporting  "would  be  difficult  and  costiy 
to  commimicate  to  all  relevant  parties." 
The  commenter  also  felt  that  on-demand 
requests  might  trigger  imwanted  market 
reactions,  while  a  regular  reporting 
system  "would  provide  more  consistent 
monitoring  of  the  market  and  would  be 
less  confusing  to  the  market  over  time." 

Definition  of  Reporting  Entity 

Six  commenters  were  in  agreement 
that  the  definition  of  "reporting  entity" 
should  conform  with  the  definition  of 
"bidder"  as  defined  in  the  imiform 
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offeriiig  dicular.io  j^  aggregation  rule 
with  regard  to  affiliates,  far  example,  is 
a  concept  with  which  many  maricet 
participants  are  already  familiar  and 
provides  an  appr(^|»iate  model  for  a 
largB  position  rapocting  nile.  Similarly, 
the  commenters  suptxwted  a  process, 
similar  to  the  "sepante  bidder"  process 
provided  for  in  the  uniform  ofiiering 
circular,  by  which  separately  managed 
entities  within  a  corporate  ca 
partnership  structurf  can  request  that 
Treasury  recognize  them  as  separate 
repoitii^  entities. 

Definition  of  "COntrpI" 

There  was  similar  iconcurrence  on  the 
definition  of  "contnd."  Nearly  all 
parties  that  addressed  this  issue 
expressed  the  view  that  control  should 
be  evidenced  by  eitt^  proprietary 
ownership  or  investment  discretion  over 
a  Treasury  security.  The  commenters 
were  in  similar  agreement  that  the 
concept  of  "control"  should  not  be 
extended  to  merely  beneficial 
ownership  or  custodians.  Specifically, 
the  commenters  held  that  entities  acting 
as  custodians  should  not  be  required  to 
report  positions  in  iVeasury  securities 
over  which  they  havto  no  investment 
discretion. 

Definition  of  "Large*'  Position 

The  commenters  generally  felt  that 
the  large  position  threshold  should  be 
large  enough  to  both  detect 
concentrations  of  cotitrol  and  avoid 
overly  burdensome,  frequent  reporting 
by  mariret  partidpattts.  Opinions  were 
feirly  evenly  divided  oa  whether  a 
securities  position  should  be  defined  as 
"large"  based  on  a  percentage  of  the 
total  outstanding  issue  size  or  a  specific 
dollar  amount. 

Those  preferring  q  percentage 
standard  omunente^  that  this  method  is 
a  better  indicator  of  concentration  of 
control  than  a  straight  dollar  standard, 
given  the  large  range  of  issue  sizes 
among  various  matuHties.  Suggested 
percentages  ranged  ^rom  10  percent  to 
25  percent  of  a  partifnilar  issue.  One 
commenter  feh  that.;  if  an  automatic 
reporting  system  is  i^plemoited.  the 
percentage  should  b0  consistent  with 
the  Treasury's  auction  rules,  i.e.,  "large" 
should  be  defined  aS  35  percent  of  the 
seciuities  awarded  in  an  auction. 

Those  fevoring  a  fixed-dollar 
threshold  did  so  on  the  basis  of  clarity, 
ease  of  administratien,  and. 
consequently,  imprqved  compliance. 
Suggested  dollar  thresholds  ranged  from 
$2  billion,  to  correspond  to  the  net  long 
position  reporting  threshold  for 
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auctions.' >  to  $4-5  billion.  Some 
conunenters  also  expressed  the  view 
that  the  threshold  should  be  larger 
under  an  automatic  reporting  system 
than  under  an  on-demand  system  to 
minimize  the  compliance  burden 
associated  with  automatic  reporting. 
One  commenter  said  that  there  is  no 
need  to  define  "large  position"  in 
advance  under  an  on-donand  reporting 
system  (the  large  position  threshold 
would  be  specified  in  the  Treasury 
notice  requesting  large  position  reports), 
and  there  may  be  no  "one-size-fits-all" 
threshold. 

Definition  of  "Recently-Issued" 

The  scope  of  Treasury's  large  position 
reporting  authority  is  limited  to 
recently-issued  and  to-be-issued 
Treasury  securities.  Discretion  to  define 
the  term  "recently-issued"  was  given  to 
the  Treasury.  Altnough  the  commentere 
differed  somewhat  on  the  specifics  of 
the  preferred  meaning  of  "recently- 
issued,"  all  agreed  that  it  should 
include  the  "on-the-nm"  '^  (most- 
recently  issued)  seciurity  of  a  particular 
type.  Opinions  were  fairly  evenly 
divided  on  whether  "recently-issued" 
also  should  include  only  the  most 
recent  "off-the-nm"  issue  or  the  two 
most  recent  "off-the-ron"  issues.  One 
conunenter  said  that  there  is  no  need  to 
define  "recently-issued"  under  an  on- 
demand  reporting  system. 

Types  of  Securities  Covered 

Based  largely  upon  the  presumption 
that  Treasury  note  and  bond  issues  are 
more  likely  to  be  "on  special"  '^  (in 
short  supply)  than  bills,  two 
commenters  said  that  bills  should  be 
excluded  from  large  position  repenting. 
One  such  commenter  also  cited  the 
complexity,  burdens  and  costs 
"associated  with  implementing  systems 
to  track  positions  on  weekly-issued 
securities  *  *  *."  One  commenter, 
however,  said  that  all  types  of  Treasury 
seciuities  (bills,  notes  and  bonds) 
should  be  eligible  for  reporting,  "since 
any  type  of  Treasiuy  security  could  be 
the  subject  of  a  concentration  of 
control."  Another  commenter  took  a 
more  neutral  position,  saying  that 


■■3lCPR35e.l3(a). 

■' A  Traasury  aacurity  is  considerod  to  be  "on-th*- 
run"  when  it  is  the  newest  security  issue  of  its 
maturity  (e.g.,  in  October  the  two-year  note  issued 
September  30  would  be  "on-the-nin"  while  the 
two-year  note  issued  August  31  would  be  "off-tha- 
run").  An  on-the-nin  security  is  nonnally  the  moat 
liquid  issue  for  that  maturity. 

"  When  securities  are  "on  special,"  market 
participants  desiring  to  borrow  the  particular 
security  must  accept  an  intaraat  rate  significantly 
lower  than  the  pravailing  repo  rate  for  unspecified 
collateral.  Conversely,  the  owners  of  the  SKurities 
can  fine  new  their  position  at  exceptionally  low 
interest  rates. 


excluding  bills  may  be  araropriate,  "but 
a  good  case  will  neisd  to  be  made  that 
short  interest  is  always  small  relative  to 
the  net  supply,  or  that  supply 
conditions  and  price  movements 
preclude  sustained  and  possibly 
injiuious  squeezes." 

Components  of  a  Position 

The  four  commenters  addressing  this 
issue  agreed  as  a  starting  point  that  net 
long  settled  cash  positions  should  be 
included  in  a  "larjge  position." 

Two  commenters  said  that  the 
definition  of  "large  position"  should  be 
consistent  with  the  definition  of  "net 
long  position"  in  the  uniform  offering 
circular. '  *  Both  felt  that  financing 
transactions  (repos,  securities  borrowed, 
etc.)  should  be  excluded  from  the  large 
position  calculation  since  it  is  too 
difficult  to  apply  the  concept  of  control 
to  securities  used  in  such  transactions. 
Calculating  a  net  financing  position  is 
particularly  difficult,  according  to  one 
of  the  commenters.  Examples  provided 
included  the  problems  of  differentiating 
deliver-out  from  hold-in-custody  and 
tri-party  repiutihase  agreements,  and  of 
separating  overnight  repos  from  term 
repos,  particulariy  those  with 
mandatory  substitution  provisions.  Both 
of  these  commenters.  however,  could 
support  a  requirement  to  report 
finanring  transactions  on  a  gross  basis  if 
Treasiuy  believes  financings  need  to  be 
included. 

The  other  two  conunenters  felt  that 
financing  transactions  should  be 
included  in  the  definition  of  a 
reportable  position  to  encompass  a 
wider  range  of  transactions  from  which 
an  entity  can  exert  immediate  control 
over  a  Treasury  seciuity.  Both 
advocated  reporting  such  transcurtions 
on  a  gross  basis.  One  commenter  noted 
that  a  position  that  might  look  flat  on  a 
net  basis  may  in  fact  be  exposed  if  foils 
become  a  problem.  Moreover,  the 
commenter  contended,  matched-book 
and  tri-party  repo  activity  might  result 
in  a  small  net  position,  and  yet  be  used 
as  a  tool  to  achieve  a  short  squeeze. 

Recordkeeping  Requirements 

The  issue  of  what  records  should  be 
kept  by  reporting  entities  was  largely 
unaddresMd  except  that  the 
conunentera  felt  that  these  records,  and 
their  associated  retention  periods, 
should  closely  correspond  to  records 
already  required  to  be  maintained  by 
reporting  entities  under  existing 
securities  and  banking  laws.  Most 
respondents  stated  that  reporting 
entities  should  not  be  required  to  keep 
records  in  electronic  form,  since  such  a 
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requirement  could  be  burdensome  for 
entities  that  do  not  have  systems  for 
electronic  recordkeeping. 

m.  Sectian4iy-Section  Analysis  of 
Propoaed  Regulations 

A.  Section  400.1.  Scope  of  Regulations 

A  new  paragraph  is  proposed  to  be 
added  to  Part  400  to  describe  the 
statutory  basis  for  the  large  position 
rules.  The  paragraph  also  states  that  the 
large  position  rules  are  located  in  Part 
420. 

B.  Part  420.  Large  Position  Reporting 
1.  Section  420.1 

Applicability.  This  sectimi  sets  out 
the  scope  of  the  large  position 
recordkeeping  and  reporting  rules  by 
identifying  the  types  of  Treuury 
securities  covered  and  by  defining  the 
imiverseof  entities  potentially  a^cted. 
Section  420.1  reflects  the  Department's 
initial  determination  that  all  marketable 
Treasury  securitiee— bills,  notes  and 
bonds— should  be  included  within  the 
scope  of  the  rules.  However,  arguments 
have  been  made  that  features  and 
characteristics  of  the  bill  market,  such 
as  the  frequency  of  issues  (i.e.,  weekly) 
and  reopcoiings.  the  size  of  bill  auctions 
and  the  availability  of  several 
instruments  that  are  close  substitutes  for 
bills  (e.g.,  various  money  market 
instruments),  make  it  more  difficult  to 
accumulate  concentrations  of  ownership 
of  Treasury  bills.  Comments  are 
spedfically  requested  on  whether 
Treasury  bills  should  be  included  in  the 
large  position  recordkeeping  and 
reporting  rules. 

On  its  fece,  part  420  applies  to  any 
type  of  entity,  foreign  or  domestic,  that 
might  control  a  large  position  in  a 
sp^fic  Treasury  security.  This  broad 
construct  of  potential  application  is 
consistent  with  the  statutory  purpose: 
"Large  position  reporting  also  would  be 
useful  in  assuring  that  regulators  can 
monitor  the  positions  of  major  market 
participants  other  than  government 
securities  broken  or  dealers  under 
certain  circumstances.  In  particular,  it 
will  provide  assurance  that  the 
government  can  compel  disclosure  of 
position  information  when  necessary 
from  all  large  market  participants, 
including  a  group  of  relatively 
imregulated  entities  called  'hedge 
funds.' "  ■'  As  described  in  the  preamble 
discussion  of  sections  420.3  and  420.4, 
the  number  of  entities  that  may  actually 
be  affected  by  large  position  rules  is 
significantly  narrowed  when  the 
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minimum  size  for  a  large  position  is 
applied. 

We  believe  it  is  appropriate  to 
exclude  certain  entities  fiom  the 
application  of  the  rules  based  on  the 
existing  availability  of  position 
information  on  these  (Hganizations  and/ 
or  concerns  about  the  confidentiality  of 
this  information.  Accordingly, 
paragraphs  (b)  and  (c)  of  section  420.1 
provide  exemptions  from  part  420  to  the 
holdings  of  fneign  central  banks, 
foreign  governments,  international 
monetary  authorities  and  Federal 
Reserve  Banks  (FRBs).  The  exemptions 
for  the  foreign  entities  are  limited  to 
their  respective  positions  maintained  at 
the  FRBNY.  The  exemptions  are  also 
consistent  Mrith  the  position  expressed 
by  the  Senate  and  Hiouse  during 
consideration  of  the  legislation.'' 

One  commenter,  responding  to  the 
ANPR,  expressed  concern  about 
panting  exemptions  specifically  to 
tiiese  foreign  entities.  However,  the 
Department  beUeves  the  proposed 
approach  is  appropriate  since  the 
exemptions  are  liinited  in  their  scope  by 
amilying  only  to  the  portion  of  the 
organization's  position  that  is 
maintained  at  the  FRBNY.  Any 
positions  held  by  the  exempt  entities  at 
locations  other  than  the  FRBNY  are  not 
exempted  and  will  be  subject  to  the 
large  position  recordkeeping  and 
reporting  rules.  The  proposed 
exemption  for  those  Treasury  securities 
that  FJRBs  hold  and  control  for  their  own 
accounts  is  also  based  on  the 
Department's  access  to  this  information. 

The  Department  recognizes  that  on 
rare  occasions  it  may  be  necessary  to 
request  large  position  information  on 
Treasury  seciuities  that  are  not  within 
the  parameters  of  the  proposed 
definition  of  recently-issued  (paragraph 
420.2(g))  but  that  are  within  the  scope 
of  the  intent  of  the  statute.  For  example, 
in  August  1991,  Treasury  might  have 
sought  large  position  information  on  the 
April  1991  two-year  note,  given  that  the 
security  was  stiU  "on  special"  in  the 
repurchase  agreement  market  and  there 
was  a  significant  concentration  of 
ownership.  WhUe  this  security,  at  that 
time,  would  have  been  outside  the 
scope  of  the  currently  proposed 
definition,  the  Department  believes  it  is 
necessary  to  reserve  the  right  to  collect 
large  position  information  in  such 
circumstances.  Accordingly,  we  have 
included  within  the  rule  a  reservation  to 
request  information  on  additional 
Treasury  security  issues  consistent  with 
the  purposes  of  the  GSAA. 


UMI 


25. 


>*139  Cong.  Rec.  H-109e7  (daily  ed.  November 
22. 1993)  Statement  of  Chairman  Dingell  on  S.  422. 


2.  Section  420.2 

Definitions.  This  section  provides  for 
the  definitions  of  terms  that  are  integral 
to  the  large  position  rules.  Unless 
othfflwise  defined  in  this  section,  terms 
used  in  part  420  have  the  same 
meanings  provided  in  section  400.3. 

"Control"— The  concept  of  control 
revolves  around  three  elements: 
bmeficial  ownership,  possession 
(custody)  and  investment  disczeticm. 
The  beneficial  owner  is  the  party  with 
the  actual  ownenhip  interest  in  the 
Treasury  security.  The  beneficial  owner 
may  or  may  not  always  be  aware  of  its 
ownership  position  in  a  given  security 
if  it  does  not  manage  its  own 
investments  and  it  may  not  have 
possession  of  the  Treasury  securities 
even  if  it  makes  its  own  investment 
decisions  (espedaUy  likely  with  book- 
entry  Treasury  securities).  Possession  or 
custody  is  evidenced  by  an 
organization's  ability  to  service  the 
securities  direcUy  (e.g..  transfer  the 
securities,  receive  interest  and  principal 
payments).  The  beneficial  owner  may 
poform  this  function  for  its  own 
holdings,  but  the  mechanics  of  book- 
entry  Treasury  securities  require  that  a 
depositary  institution  act  in  this 
capacity  on  behalf  of  othera  at  some 
level  in  the  custody  chain  for  all 
Treasury  securities.  Additionally,  book- 
entry  Treasury  securities  may  involve 
more  than  one  custodian  in  the  holding 
of  a  specific  security  entiUement''' 
Investment  discretion  is  the  authority  to 
make  and  execute  decisions  about  the 
purchase,  sale  and  retention  of 
securities.  In  the  institutional  market  for 
Treasury  securities,  which  is  of  critical 
importance  in  developing  large  position 
reporting  rules,  the  granting  of 
investment  discretion  to  an  investment 
adviser  to  manage  all  or  some  portion  of 
an  entity's  portfolio  is  common. 

It  is  our  view  that,  for  the  purposes  of 
large  position  reporting,  the  most 
important  criterion  in  ihe  definition  of 
control  is  that  of  investment  discretioiL 
While  beneficial  owners  receive  the 
economic  benefit  of  holding  a  Treasury 
security,  frequenUy,  they  do  not  make 
the  decision  to  purchase/sell/retaia  the 
Treasury  security  and,  as  mentioned, 
may  not,  on  a  day  to  day  basis,  be  aware 


'''The  Federal  Reserve  Banks  maintain  book-«ntry 
security  accounts  for  depository  institutions  and 
other  entities  such  as  government  and  international 
agencies  and  certain  foreign  central  tienks.  In  their 
book -entry  accounts  at  the  Federal  Reserve,  the 
depository  institutions  may  maintain  their  own 
security  holdings  and  holdings  for  customers, 
which  may  include  other  depository  institutiona, 
dealers,  brokers,  institutional  investors  and 
individuals.  In  turn,  the  depository  institution's 
customers  may  maintain  accounts  for  their 
customers.  This  creates  a  tiered  chain  of  custodial 
relationship*. 
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of  tkeir  ownenhip  Interost  Sine*  a 
puraoM  of  kfge  positkm  reporting  is  to 
uMMStaMl  bettn  my  pridiig  anoauties 
for  a  paiticular  Traanazy  tecurity  issue 
in  a  timdy  fiuliion.tdefiniBg  conttol 
based  on  beneficial  owiwrship  would 
not  be  paitkulariy  nsefiil  because  a 
reporting  entity  could  have  difficulty 
■nembling  the  infohnation  needed  to 
file  a  laioe  position  report  and  would  be 
potentially  unawarA  of  the  rea8<His  why 
the  security  involved  was  purchased. 

Likewise,  custody  (without 
investment  discretion)  does  not  provide 
a  good  basis  for  detsrmining  control.  A 
definition  based  on<  custody  would  most 
certainly  involve  multiple  reporting  of 
the  same  security  position  since  each 
tier  in  the  custody  chain  would  be 
reqiiired  to  tepott  This  approach  would 
diminish  the  value  bf  any  laige  position 
reports  received.  Also,  because  under 
these  drcumstanoeS  the  custodian 
would  not  be  a  party  to  the  investment 
decision,  reporting  on  the  positions  held 
in  safekeeping  would  shed  very  little 
li^t  on  the  objectives  of  the  investor. 

llierefore.  Treasury  has  decided  to 
define  control  as  the  authority  to 
exercise  investment  discretion.  This 
definition  is  supported  in  six  of  the 
seven  cranment  letters.  Investment 
discretion  can  be  e^ferdsed  by  the 
beneficial  owner,  a  custodian  or  an 
investment  adviser^  The  party  C 

responsible  for  making  investment 
decisions,  regardle^  of  where  it  is  in 
the  tiered  system,  is  the  most  relevant 
reporting  entity  for  large  position 
reporting  since  the  actions  and 
objectives  of  the  decision  maker  are 
what  we  are  trying  to  determine.  A 
single  party  exercising  investment 
discretion  for  multiple  beneficial 
owners  could  control  a  potentially  large 
amount  of  Treasury  securities  without 
any  single  beneficial  owner  having  a 
reportable  position.  Additionally,  such 
investment  advisers  could  possibly 
distribute  custody  of  the  securities  in  a 
manner  that  would  keep  any  individual 
custodian  below  the  reporting 
threshold.  Howevei,  using  the  exercise 
of  investment  discretion  as  a  measure  of 
control,  an  investment  adviser's 
aggregate  positions  would  be  reportable 
regardless  of  the  number  of  beneficial 
owners  or  custodians  involved  and 
wrould  be  treated  seoarately  from  any 
positions  over  whicui  the  beneficial 
owners  had  retained  investment 
discretion.  Finally,  ja  definition  of 
control  based  on  investment  discretion 
is  consistent  with  the  treatment  of 
investmfflit  advisers  under  the  imiform 
offering  circular.  ■  ^ 


FoUo%^ing  this  definition,  an  investor 
would  only  be  respmisible  for  reporting 
its  proprMary  holdings  if  it  retained 
investment  discretion  over  the 
positions.  This  iqiproach  would  avoid 
double  reporting  of  these  positions. 
Additionally,  a  custodian  would  only 
have  responsibility  for  reporting  on  any 
large  positions  for  niduch  it  had 
investment  discretion.  A  custodian 
would  not  have  any  obligation  to  report 
on  positions  for  which  it  maintained 
securities  solely  in  a  safekeeping 
capacity. 

^'Reporting  Entity"— This  term  is 
defined  to  be  consistent  with  the 
definition  of  a  bidder  in  the  uniform 
offering  circular. "  This  concept 
provides  for  the  treatment  of  all 
affiliated  entities  as  a  single  entity  for 
purposes  of  determining  the  quantity  of 
Treasury  securities  controlled. 
Additionally,  the  definition  permits 
specific  affiliates  to  be  treated  separately 
or  "carved-out"  from  the  reporting 
entity  based  on  stated  principles  of 
separateness. 

Applying  this  approadi,  a  "reporting 
entity"  wiU  aggregate  each  of  the 
positions  in  a  specific  Treasury  security 
that  is  held  by  itself  and  all  affiliates 
that  control  positions,  and  will  report  a 
single  position  to  the  FRBNY.  Any 
affiliate  that  exercises  independent 
investment  discretion,  and  whose 
position  information  is  not  available  to 
other  affiliates,  will  be  permitted  to 
report  separately  from  the  overall  entity 
provided  it  has  requested  such  a  "carve- 
out"  and  received  written  recognition 
from  the  Treasury.  Merely  establishing 
"Chinese  walls"  or  similar  procediues  is 
not  sufficient.  If  an  entity  has  already 
received  such  written  recognition  under 
the  uniform  offering  circular,  it  will  not 
have  to  reapply  for  the  piuposes  of  large 
position  reporting. 

Defining  the  term  "reporting  entity" 
based  on  the  bidder  concept  from  the 
auction  rules  has  the  advantage  of 
relying  on  an  existing  body  of 
regulations,  thus  minimizing  confosion 
and  the  need  for  market  participants  to 
learn  new  rules.  The  bidder  definition  is 
well  known  to  most  large  participants  in 
the  Treasury  market  (from  their  auction 
participation)  and  has  functioned 
effectively  since  March  1993  when  the 
rules  were  implemented.  This  approach 
was  also  endorsed  in  four  comment 
letiers. 

This  definition  also  introduces  a  new 
term,  "aggregating  entity,"  which  is 
defined  separately.  An  aggregating 
entity  is  a  single  legal  entity  (e.g.,  a 
parent  company  or  affiliate  within  a 
reporting  entity)  that  may  control 


elements  of  a  large  position.  If  an 
aggregating  entity  has  no  affiliates,  then 
it  is  also  a  reporting  entity.  Each   . 
component  of  a  reputing  entity  is 
individually  an  aggregating  entity. 

"Reportable  Position"  »— The  scope 
of  the  definition  of  reportable  positicm 
direcUy  affects  the  complexity  of 
calculating  such  a  position  and  the 
amount  of  time  needed  to  file  a  large 
position  report.  The  definition  of  a 
reportable  position  should  be  broad 
enough  to  encompass  the  most 
significant  ways  that  an  investor  may 
control  a  Treasury  security  issue, 
balanced  against  the  difficulty  and  cost 
of  compiling  the  information. 
Additionally,  because  of  the  complexity 
in  defining  this  term,  it  is  useful  to  base 
the  definition,  to  the  maximum  extent 
feasible,  on  concepts  familiar  to  market 
participants. 

For  participants  in  the  Treasury 
securities  market,  a  familiar  concept  is 
that  of  "net  long  position"  in  the 
uniform  offering  circular .2>  The  unifonn 
ofiering  circvdar  definition  includes  the 
par  amoimt  of:  (1)  Immediate  (cash) 
positions;  (2)  when-issued  positions  for 
to-be-issued  and  reopened  issues:  (3) 
forward  settling  positicms:  (4)  positions 
in  fotures  contracts  requiring  delivery  of 
the  specific  security;  and  (5)  STRIPS 
(Separate  Trading  of  Registered  Interest 
and  Principal  of  Securities)  principal 
components  of  the  specific  seciuity. 
This  is  an  appropriate  place  to  be^ 
development  of  a  reportable  position 
because  it  is  not  only  familiar  to  many 
market  participants  but  also  includes 
the  most  common  elements  of  control  in 
the  cash  market.  The  combination  of 
these  five  elements  is  defined  as  the  net 
trading  position — the  first  component  of 
a  reportable  position. 

The  Department  is  requesting  that 
commenters  specifically  address  the 
treatment  of  forward  positions.  While 
forward  positions  are  a  component  of 
the  net  long  position  defined  in  the 
imiform  ofiiering  circular,  there  may  be 
reasons  to  exclude  them  from  the 
definition  of  reportable  position  because 
forward  positions  may  be  less  efiiective 
in  controlling  a  security  or  may  act  to 
conceal  settled  positions.  For  example, 
the  proposed  large  position  rules  permit 
a  reporting  entity  to  reduce  the  size  of 
its  setUed  position  by  the  amoimt  of  a 


■■TioMury  intends  to  tlarify  thU  tiaatnwnt  in  a 
pcopoMd  rula  in  the  aea|  future. 
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^A  reportable  position  for  the  purposes  of  the 
large  position  rules  differs  from  a  reportable 
position  for  purposes  of  the  uniform  offering 
circular.  In  the  uniform  offering  circular,  a 
reportable  net  long  position  is  a  position  that  has 
met  the  necessary  criteria  to  be  reported  on  a 
tender.  In  the  context  of  the  large  position  rules,  a 
reportable  position  defines  the  components  of  a 
potential  large  position. 

^'  See  supra  note  14. 


short  forward  settlii^  position.  Should 
this  treatment  be  permitted?  Treasury 
especially  welcomes  the  views  of 
market  participants  on  this  subject. 

Options  ana  certain  fotures  contracts 
(i.e.,  cash-settled  or  those  requiring 
delivery  of  securities  other  than  the 
specific  security  that  is  the  focus  of 
large  position  reporting)  continue  to  be 
excluded  because  they  do  not  provide 
the  holder  with  either  immediate 
control  or  an  effective  way  to 
manipulate  the  price  of  a  specific 
security.  For  options,  an  entity  would 
only  gain  control  of  the  security  at  the 
time  the  position  is  exercised,  at  which 
time  the  security  would  become  a 
component  of  a  reportable  position. 
Large  positions  in  the  excluded  fotures 
contracts  are  already  reported  to  the 
Commodity  Futures  Trading 
Conunission.22  Thus,  this  information 
will  be  available  to  the  Department  and 
other  regulatory  agencies,  if  needed, 
without  imposing  additional  reporting 
requirements. 

Financing  transactions  are  proposed 
to  be  included  in  a  reportable  position 
because  of  the  important  influence  they 
have  on  the  available  supply  of  a 
Treasury  security.  The  l^slative 
history  behind  the  large  position 
reporting  authority  supports  the 
inclusion  of  financings.  eq)ecially 
repurchase  agreements.^^  The  approach 
for  including  financing  transactions  is 
addressed  below  in  the  definition  of  a 
gross  financing  position.  The  gross 
financing  position  is  the  second 
component  of  a  reportable  position. 

Finally,  the  Department  believes  that 
a  third  component — "fails" — should  be 
included  in  the  definition  of  reportable 
position.  An  investor's  net  fails  position 
(fails  to  receive  less  fails  to  deliver) 
indicates  ownership  rights  to  a  security 
without  the  cost  of  financing.  All  fail 
positions  should  be  included  without 
differentiating  between'  types  of 
counterparties  (i.e..  broker-dealere. 
customere).  A  large  "fail-to-receive" 
position  may  exacerbate,  or  benefit 
from,  a  squeeze  by  maintaining  high 
demand  for  a  specific  security.  In 
analyzing  existing  market 
discontinuities,  the  knowledge  of  the 
existence  of  any  large  net  fail-to-receive 
positions  could  help  determine  the 
cause  and  potential  resolution  of  a  tight 
supply  condition. 

Commentere  are  also  requested  to 
address  the  treatment  of  feils. 
Specifically,  the  Department  is 
interested  in  receiving  comments  on 
whether  the  pr(^>o8ed  treatment  of  fails 
positions  is  more  appropriate  than 
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excluding  fails  from  the  determination 
of  a  large  position  and  instead  requiring 
submitiers  of  large  position  reports  to 
disclose  information  about  fails  as  a 
memorandum  entry.  Since  a' position 
that  ranains  unsettled  after  its 
scheduled  setUement  date  is  not 
included  in  the  computation  of  a  net 
trading  position,  including  fails  may  act 
to  artificially  increase  the  size  of  the 
reported  position.  This  result  is 
apparent  if  fails-to-deliver  were  to  be  a 
positive  addition  to  a  reportable 
position  since  a  past  settlement  date 
short  trade,  unlike  a  short  forward 
position,  would  not  reduce  the  size  of 
an  entity's  reportable  position. 
Additionally,  commenters  are  asked  to 
consider  whether  fails  should  be  treated 
differentiy  from  forwards  given  their 
similarities. 

The  sum  of  the  net  trading  position, 
gross  financing  position  and  the  net  fails 
position  is  a  reporting  entity's  total 
reportable  position. 

"Gross  Financing  Position" — ^To 
achieve  the  statutory  intent,  financing 
transactions  should  be  included  in  a 
reportable  position.  The  more  difficult 
question  is  how  to  include  them.  Within 
the  generic  construct  of  financing 
transactions,  there  are  multiple  types  of 
transactions  including:  repurchase  and 
reverse  repurchase  agreements, 
securities  borrowed  and  loaned, 
securities  pledged  and  received  in 
pledge,  and  any  other  form  of  credit 
collateralized  by  Treasury  securities. 

Since  the  intent  of  large  position 
reporting  is  to  obtain  information  about 
the  control  of  Treasury  security 
positions,  an  effective  approach  for 
incorporating  financing  transactions  is 
to  indude  them  on  a  gross  basis  (no 
netting)  in  the  reportable  position  of  the 
entity  that  has  received  the  securities. 
Under  this  approach,  the  seller/lender 
of  the  securities  would  not  include  the 
finAnring  transaction  in  its  calculation 
of  the  gross  financing  position  since  it 
would  already  have  reflected  the 
positions  that  provided  it  with  control 
of  the  securities  (i.e.,  cash  positions, 
reverse  repos)  in  the  calculation. 
Reporting  in  this  manner  would  provide 
regulaton  with  information  about  the 
broader  universe  of  market  participants 
that  had  possible  control  of  the  Treasury 
security,  regardless  of  how  they  might 
have  subsequentiy  financed  or 
transferred  it. 

No  differentiation  is  made  in  the 
computation  between  the  types  of 
financing  transactions  (e.g.,-  repos, 
securities  lending)  since,  despite 
different  legal  frameworks,  they  are 
generally  equally  efiiective  ways  of 
obtaining  control.  The  first  part  of  the 
gross  financing  position  computation 


also  does  not  differentiate  between 
types  of  repos  (e.g.,  overnight,  term).  As 
an  example,  a  security  that  has  been 
received  through  a  reverse  repo  and 
contemporaneously  repoed  out  to  a 
third  party  will  be  included  at  the  gross 
par  amount  of  the  reverse  in  the  entity's 
long  position.  Gross  reporting  yields 
this  result  even  though  the  security  was 
no  longer  in  the  possession  of  the 
reporting  entity  since  it  had  been 
contranporaneously  repoed  out.  The 
proposed  approach  will  resuh  in  the 
potential  for  multiple  entities  including 
a  position  for  the  same  specific  Treasury 
security  in  their  respective 
computations  and  reportabfe  positions. 
However,  the  resultant  double  counting 
is  not  considered  to  be  a  problem 
because  it  provides  additional 
information  about  entities  that  have 
various  legal  claims  to  the  security  and 
that  may  potentially  benefit  from  any 
possible  market  disruptions. 

An  optional  exclusion  is  proposed 
that  will  permit  a  reporting  entity  to 
voluntarily  exclude  from  the 
computation  of  its  gross  financing 
|>osition  certain  securities  received 
through  financing  transactions.  This 
exclusion  would  apply  to  situations  in 
which  the  securities  received  were 
subject  to  a  right  of  substitution  on 
behalf  of  the  delivering  counterparty, 
tri-ptarty  custodial  relationships,  or 
custody  of  the  securities  being  retained 
by  the  party  granting  the  legal  interest 
in  the  securities  (hold-in-custody). 
These  Treasury  securities  would  be 
eligible  for  exclusion  based  on  a 
presuimption  that  the  receiving 
organization  did  not  have  effective 
control  of  the  securities  despite  having 
"received"  them.  The  exclusion  is 
optional  because  its  use,  while 
benefiting  the  entity  taking  advantage  ot 
it,  does  not  diminish  the  usefolness  of 
the  resultant  large  position  reports.  If  it 
were  made  mandatory,  many  potential 
reporting  entities  might  find  it  too  cosUy 
and  burdensome  to  differentiate 
information  on  financings  at  this  level 
of  detail.  If  the  amount  excluded  is  large 
enough  to  cause  the  reporting  entity  to 
fall  below  the  reporting  threshold,  then 
a  report  should  not  be  filed. 

Tne  gross  financing  position  is  then 
combined  with  the  other  two 
components  of  a  reportable  position  to 
determine  the  total  reportable  position 
held  by  a  reporting  entity.  For  purposes 
of  the  calculation,  all  positions  would 
be  valued  at  the  par  amount  of  the 
securities  involved. 

"Large  Position  Threshold"— The 
large  position  threshold  is  the  dollar 
amount  of  a  reportable  position  at  or 
above  which  the  requirement  to  file  a 
large  position  report  is  triggered.  Since 
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the  large  position  r^es  take  an  "on- 
demand"  approacfatto  reporting,  the 
specific  large  positiin  threshold  for  any 
given  Treasury  security  issue  may  vary. 
However,  since  thelthreshold  would  not 
be  known  in  advanf»,  we  believe  that  it 
will  be  beneficial  ti  provide  some 
certainty  to  market  participants  by 
setting  a  minimiun  dollar  amount 
(••Qoor"}^-$2  biUioli— below  which 
reports  would  not  ije  requested. 
Establishing  a  floor  should  minimize 
compliance  costs,  ^or  example,  many 
entities,  based  on  tkis  level  of  the  floor, 
may  decide  that  no  modifications  would 
be  needed  to  their  Qomputer  systems  or 
trading  strategies  stice  the  rule  would 
not  apply  to  them  (I.e.,  the  firms  would 
not  expect  their  positions  ever  to  reach 
the  floor  amount).  Of  the  six 
commenters  who  addressed  this  issue, 
three  endorsed  a  variable  threshold 
method  (one  respoadent  actually 
supported  a  fixed  percentage  method, 
which  would  lead  |o  a  variable  dollar 
level  since  it  would  be  based  on  the 
amotmt  issued  of  a  specific  security). 

"Recently-Issuetf ' — Despite  the 
determination  that  any  large  position 
reporting  would  be  done  on  an  on- 
demand  basis,  the  Pepartment  believes 
that  it  is  useful  to  set  out  a  general 
description  of  whidh  Treasury  securities 
would  be  within  the  scope  of  the  rule. 
For  convenience,  tile  definition  of 
recently-issued  includes  when-issued 
securities  from  the  time  of 
announcement  of  the  issue.  Thus,  when- 
issued  securities  would  be  considered 
the  most  recent  issue  of  a  security  type. 
In  response  to  the  oommenters  and  in 
consideration  of  the  Treasury  securities 
that  could  be  of  m<^  interest  to 
regulators,  we  have  proposed  that  as  a 
regular  matter,  recently-issued  would  be 
limited  to  the  three  most  recent  issues 
of  a  Treasuiry  security  (bill,  note  or 
bond)  if  issued  quarterly  or  more 
frequently  and  the  two  most  recent 
isaiws  if  issued  less  frequently. 
Currently,  this  latter  condition  exists 
only  for  the  30-year  bond.  The 
de&iition  of  recently-issued  for  this 
security,  which  is  currently  issued  semi- 
annually, was  limited  to  the  two  most 
recent  issues  becai^  a  three-most- 
reoent  definition  would  have,  on  a 
regular  basis,  encompassed  a  time 
period  of  nearly  a  year  and  a  half.  As 
discussed  earlier,  me  Department 
intends  to  reserve  the  right  to  broaden 
the  scope  of  this  dsfinition,  on  a  limited 
exception  basis,  cciisistent  with  the 
purposes  of  the  GsUa. 

3.  Section  420.3 

Reporting.  The  provisions  of  this 
section  require  lane  position  reports  to 
be  filed  by  the  des  gnated  filing  entity 
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of  any  reporting  entity  that  has  a 
reportable  position  that  equals  or 
exceeds  the  large  position  thre^old  in 
a  particular  Treasury  security  issue  as 
specified  by  the  Department.  This 
section  also  specifies  the  method  by 
which  Treasury  will  provide  notice  to 
the  marketplace  requesting  large 
position  reports,  the  specific 
information  that  must  be  provided  on 
the  large  position  reports,  where  they 
must  be  filed  and  the  time  fi^me  for 
their  submission.  This  section  also 
permits  either  the  Treasury  or  the 
FRBNY.  acting  as  the  Treasury's  agent, 
to  request  additional  information  frt>m  a 
reporting  entity  if  either  organization, 
alter  analyzing  the  large  position 
reports,  requires  further  data  to  gain  a 
more  complete  understanding  of  the 
extent  and  nature  of  the  concentration 
of  positions  in  a  particular  Treasury 
security.  A  sample  reporting  format  for 
large^osition  information  is  illustrated 
in  Appendix  B  to  the  rule. 

Analysis  of  AJtemative  Reporting 
Methods 

The  method  of  reporting  large  ' 
poations  is  a  central  issue  in  the 
development  of  large  position  rules, 
since  the  method  selected  will 
significantiy  afiisct  the  compliance 
burdens  of,  and  costs  incurred  by,  the 
entities  subject  to  the  large  position 
regulations. 

The  Department  evaluated  two 
distinct  approaches  for  reporting  large 
position  information:  an  "automatic"  or 
regular  reporting  method  and  an  "on- 
demand"  reporting  method.  Under  an 
automatic,  regular  reporting  process, 
large  position  reports  would  be  reqiiired 
to  be  filed  whenever  a  reporting  entity 
equalled  or  exceeded  the  large  position 
tlueshold  stated  in  the  rules  for  any 
covered  Treasiuy  security.  Depending 
upon  the  particular  method  used  in  a 
regular  reporting  system,  reports  could 
either  be  required  on  a  one-time  basis  or 
they  could  continue  to  be  required  each 
day  the  entity  exceeded  the  large 
position  threshold  and  would  cease 
only  when  its  positions  in.  the  Treasury 
security  fell  below  the  threshold  level. 
In  contrast,  in  an  on-demand  reporting 
system,  reports  would  be  triggered  by  a 
notice  from  the  Treasury  requesting 
large  poation  information  on  a  specific 
issue  of  a  Treasury  security  from  those 
reporting  entities  whose  positions  at 
that  time  equalled  or  exceeded  the  large 
position  threshold  specified  in  the 
notice. 

In  evaluating  the  method  of  reporting 
that  should  be  employed,  the 
Department  took  into  consideration  the 
events  that  gave  rise  to  Congress'  grant 
of  authority  to  prescribe  large  position 


reporting  rules  as  well  as  the  purposes 
and  objectives  of  the  statutory  authority 
underlying  such  rules.  The  main  focus 
of  our  analysis  involved  selecting  the 
approadi  that  best  balanced  the 
purposes  of  the  statute  and  any  new 
regulatory  burdens  that  would  be 
created.  ^Readers  are  referred  to  the 
ANPR  for  a  more  detailed  discussion  of 
these  issues  and  other  background 
information  pertaining  to  large  position 
reporting.)  ** 

The  primary  piupose  of  any  large 
position  reporting  system  is  to  enable 
the  Treasury  and  the  other  regulators  to 
understand  better  the  possible  reasons 
for  apparent  significant  price  distortions 
and  the  causes  of  market  shortages  in 
certain  Treasury  seciuities.  Large 
position  reports  are  also  intended  to 
provide  regulators  with  information  on 
concentrations  of  control  for  market 
surveillance  purposes  and  for 
enforcement  of  the  securities  laws,  as 
well  as  to  enable  Treasury  policy 
makers  to  make  better  decisions 
concerning  any  possible  government 
actions  that  mi^t  be  taken  in  response 
to  apparent  price  anomalies.  A  critical 
factor  in  evaluating  the  two  alternative 
large  position  reporting  methods  was 
the  extent  to  which  they  would  meet  the 
overriding  legislative  and  policy 
objective  of  strengthening  the  ability  of 
the  regulatory  agencies  to  deter  possible 
manipulation  of  the  Treasury  securities 
market. 

On-Demand  Reporting  System 

The  requirements  outlined  in 
paragraph  420.3(a)  reflect  the 
Department's  decision  to  propose  an  on- 
demand  reporting  system  for  large 
position  information.  Reports  would  be 
required  in  response  to  a  specific 
request,  issued  by  the  Treasury,  for  large 
position  information. 

An  on-demand  reporting  approach 
will  enable  the  Department  to  target 
large  position  reporting  to  a  specific 
issue  of  a  Treasury  security  in  response 
to  particular  circumstances  or  unusual 
market  activity.  This  would  ensure  the 
availability  of  information  for  market 
surveillance  and  enforcement  purposes 
in  those  specific  instances  where  it  is 
most  needed,  thus  satisfying  the 
primary  objective  of  this  regulatory 
authority,  while  obviating  Uie  need  to 
collect  information  on  securities  that  are 
not  of  interest  In  contrast,  under  a 
regular  reporting  system,  reports  would 
be  reqiiir»d  when  die  large  position 
threshold  had  been  exceeded;  therefore, 
reports  woidd  be  filed  even  in  situations 
where  there  were  no  price  distortions, 
anomalies  or  evidence  of  possible 
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market  manipulaticm.  This  would  result 
in  tumecessary  costs  for,  and  burdens 
on,  both  market  participants  and  the 
government.  In  addition,  a  regular 
reporting  method  could  increase  the 
possibility  that  investors  would  take 
deliberate  actions  to  reduce  their 
holdings  of  Treasury  securities  to  avoid 
exceeding  the  "large"  position  reporting 
threshold.  This  could  result  in 
decreased  market  participation,  reduced 
liquidity  and  increased  borrowing  costs. 

An  on-demand  reporting  system 
would  avoid  the  need  to  set  a  uniform 
large  position  threshold  that  would 
apply  to  some  or  all  Treasury  issues  as 
would  be  required  imder  an  automatic 
reporting  approach.  The  Treasury  would 
have  the  flexibility  and  latitude  to 
establish  a  tailor-made  large  position 
threshold  each  time  it  requests  large 
position  reports.  This  permits  a  large 

Kosition  threshold  to  be  based  on  the 
itest  supply  of.  and  market  conditions 
for.  a  specific  Treasury  security,  which 
can  vary  considerably. 

On-demand  reportmg  should  be  less 
onerous  and  costly  for  market 
participants.  Any  modifications  to 
existing  computer  systems  to  compile, 
summarize,  compare  and  report  the 
positions  woiild  be  less  complex  than 
for  the  required  continual  review  of 
midtiple  securities  positions  under  a 
regular  reporting  method.  Under  a 
regular  reporting  approach,  firms  would 
need  to  modify  existing  computer 
systems  or  develop  entirely  new 
systems  to  continuously  collect,  monitor 
and  report  positions  in  when-issued  and 
recently-issued  Treasiuy  secxirities. 
Since  reports  would  need  to  be  filed 
w^enevOT  positions  equalled  or 
exceeded  the  large  position  threshold, 
the  systems  would  have  to  be  designed 
to  compute  the  overall  positions  in  a 
large  niunber  of  separate  Treasiuy 
security  issues  (approximately  23 
separate  CUSIPs^  based  on  the 
definition  of  recenUy-issued  in 
paragraph  420.2(g))  and  then  compare 
the  amount  of  the  positions  to  the  large 
position  threshold  on  a  daily  basis  to 
determine  if  reports  would  have  to  be 
produced.  There  would  be  an  even 
greater  burden  on  those  entities  that 
would  manually  compile  this 
information. 

Recognition  of  the  costs  that  would  be 
imposed  on  maricet  participants  has 
been  a  critical  consideration  in  our 
attempt  to  develop  large  position  rules 
that  strike  a  balance  between  regulatory 
oversight  and  market  efficiency.  We 
believe  that  an  on-demand  reporting 

^  The  CUSIP  number  is  the  unique  identifying 
number  assigned  to  each  separate  security  issue  and 
each  separate  STRIPS  component 


system  significantly  minimizes  the 
regulatory  costs  and  burdens  <m  market 
participants  compared  to  those  that 
would  be  incurred  if  the  Treasury  were 
to  require  regular  reporting. 

In  analyzing  the  difierait  reporting 
models,  the  'Treasury  also  took  into 
consideration  the  fact  that  a  large 
segment  of  market  participants  who  are 
likely  to  be  subject  to  Treasury's  large 
position  reporting  rules — the  37  primary 
dealers — already  submit  regular  position 
reports  to  the  FRBNY  on  a  voluntary 
basis  for  on-the-run  Treasury  notes  and 
bonds.  By  adopting  an  on-demand 
reporting  system,  we  have  attempted  to 
minimize,  as  much  as  possible,  any 
duplicate  reporting  by  these  entities. 

Triggering  Event:  Treasury  Request  for 
Information 

The  provisions  of  paragraph  420.3(a) 
propose  that  the  requirement  to  report 
large  position  information  would  be 
triggered  by  a  notice  issued  by  the 
Treasury  specifically  requesting  such 
information.  The  notice  would  identify 
the  specific  Treasury  security  issue  to  be 
reported,  the  applicable  large  position 
threshold  (in  no  case  less  than  $2 
billion)  for  that  issue  and  the  date  or 
dates  ^  as  of  which  the  large  position 
information  must  be  reported. 

The  notice  requesting  large  position 
reports  would  be  communicated  by 
issuing  a  press  release  and  subsequentiy 
publishing  the  notice  in  the  Federal 
Register.  Given  the  relatively  short 
reporting  deadline  in  the  proposed 
rules,  this  two-pronged  notice  approach 
satisfies  the  dual  objectives  of 
operational  efficiMicy  and  legal 
sufficiency.  A  Treasiuy  press  release  has 
the  advantage  of  achieving  wide,  timely 
distribution  of  the  notice  without  a 
significant  time  lag.  Although  this 
approach  relies  on  third-party  services 
over  which  the  Treasury  has  no  control, 
it  is  reasonable  to  expect  that  the  major 
news  and  financial  publications  and  the 
various  electronic  financial  wire 
services  (e.g.,  Telerate,  Reuters, 
Bloomberg,  Knight-Ridder)  would 
disseminate  the  Treasury  notice  as 
quickly  as  their  respective  technological 
capabilities  allow.  The  electronic 
financial  wire  services  and  news 
publications  can  also  be  relied  upon  to 
accurately  present  the  Treasury's 
request  for  large  position  information. 
We  believe  that  any  market  participant, 
including  a  foreign  entity,  that  may 
control  a  large  position  in  a  Treasury 
security  is  likely  to  subscribe,  or  have 


^To  understand  the  price  and  supply  dynamics 
of  the  security  under  scrutiny  better,  the  Treasury 
reserves  the  right  to  request  that  entities  submit 
positions  covering  a  multi-day,  historical  time 
frame  rather  than  just  one  day. 


access,  to  one  or  more  of  the  electrraiic 
financial  wire  services.  Thus,  the 
likelihood  that  the  Treasury  notice 
requesting  large  position  reports  would 
fail  to  come  to  the  attention  of  a 
potoitial  reporting  entity  is  extremely 
remote. 

The  press  release  would  include 
information  about  how  to  obtain  a 
sample  large  position  nport  and  the 
name  and  telephone  number  of  a 
Departmental  contact  person  to  answer 
questions  about  the  raptort. 

Since  the  Federal  Register  is  the 
designated  federal  pubUcation  for 
providir.g  official  notice,  publishing  the 
Treasury  notice  in  that  document  is 
legally  suffldent  for  "constructive 
notice"  of  the  request  despite  lugging 
the  issuance  of  the  press  release. 

Designated  Filing  Entity 

Under  paragraph  420.3(b),  the 
designated  filLig  entity  is  responsible 
for  preparing  and  sutoiitting  the  large 
position  re|x>rts  on  behalf  of  a  reporting 
entity  in  response  to  a  Treasury  notice 
requesting  large  position  information. 
The  identity  of  the  designated  filing 
entity  must  be  given  on  any  large 
position  report  submitted. 

Each  reporting  entity,  as  defined  in 
paragraph  420.2(i),  whose  reportable 
position  equals  or  exceeds  the  large 
position  threshold,  must  have  one,  and 
only  one,  designated  filing  entity.  A 
reporting  entity  that  consists  of  only  one 
component  is  the  designated  filing 
entity.  For  those  reporting  entities  that 
consist  of  multiple  affiliates  or 
aggregating  entities,  one  entity  must  be 
selected  to  be  the  designated  filing 
entity.  That  entity  is  responsible  for 
receiving  and  compiling  the  large 
position  information  from  each  of  the 
aggregating  entities,  computing  the 
reportable  position  and  preparing  and 
filing  the  large  position  report. 

An  official  authorized  to  file  reports 
on  behalf  of  the  designated  filing  entity 
shall  sign  the  large  position  report  and 
certification  attesting  to  the  accuracy, 
completeness  and  reliability  of  the 
information  being  reported.  This  official 
must  be  one  of  the  following:  the  chief 
financial  officer,  the  chief  operating 
officer,  the  chief  executive  officer,  or  the 
managing  partner  or  equivalent  of  the 
designated  filing  entity.  The  contact 
person  named  on  the  large  position 
report  should  also  be  a  representative  of 
the  designated  filing  entity  but  need  not 
be  the  authorized  official. 

Further,  any  designated  filing  entity  is 
required,  under  the  applicable  provision 
in  section  420.4,  to  make  and  maintain 
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additional  lecotds  4n  behalf  of  the 
entire  reporting  entity  .^^ 

Infixrmation  Requiihd  on  Large  Position 

BBfKUtS 

Puagraph  420.3(i),  together  with 
Appeo^ix  B.  sets  Ukih.  the  specific 
infmmatian  that  mast  be  provided  in 
the  laige  position  report.  For  those 
reporting  entities  that  have  a  number  of 
aggr^ating  entities  *Gr  affiliates,  the 
amount  to  be  reported  for  eech  of  the 
positions  is  the  totat.  combined  net 
amount  All  position  are  to  be  reported 
as  of  the  dose  of  the  business/ 
transacdon  day  for  the  date  sp"ified.  In 
those  instances  where  Treasury  requests 
positions  covering  iiiiltiple  dates, 
separate  reportable  position  calculations 
must  be  submitted  for  each  date.  The 
rule  does  not  requii^,  nor  does  the 
Treasury  intend,  fof  firms  to  calcxilate 
their  positions  as  of  some  specific  point 
during  the  trading  day.  However,  in 
order  to  meet  the  d#adline  for  reporting, 
the  designated  filing  entity  may  need  to 
determine  a  cut-off  ^me  for  foreign 
entities.  j 

The  following  adininistrative 
information  must  be  provided  on  the 
lane  position  report: 

(a)  The  name  of  the  reporting  entity; 

(b)  The  address  of  the  principal  place 
of  business  of  the  reporting  entity; 

(c)  The  name  and  address  of  the 
designated  filing  m|tity; 

(djThe  descriptien  of  the  Treasiiry 
security  being  reposed,  indudiiig  the 
CUSIP  niunber; 

(e)  The  date  or  da|tes  for  which  the 
information  is  being  reported  (which 
should  be  the  8ame|date(s)  as  that 
(those)  stated  in  tbq  Treasury  notice 
reouesting  the  laigel  position  reports); 

(I)  The  date  the  report  was  suomitted; 

({^  Hie  name  and  telephone  number 
of  a  contact  person  of  the  designated 
filing  entity  to  who^  questions  can  be 
directed  regarding  ^y  information  on 
the  report; 

(h)  The  name  and  title  of  the  person 
authorized  to  submit  the  report  (as 
previously  described); 

(i)  A  certific^on,  statement  attesting 
to  the  accuracy,  coOipleteness  and 
reliability  of  the  inlormation  being 
submitted;  and 

(j)  The  signature  of  the  authorized 
official  specified  in  (h). 

The  following  large  position 
information  must  be  reported  in  the 
exact  order  as  noted: 

(a)  Line  1,  cash/immediate  net  setUed 
positions;  j 

'*'  Since  datignated  filing  entities  ate  alao 
aggregating  entitie*.  theyt  would  alao  be  required 
under  §$  420.4(b)  or  (c)  to  niaintain  records 
pertaining  solely  to  their  own  securities 
transactions. 


(b)  Line  2.  net  when-issued  positions 
for  to-be-issued  and  reopened  issues; 

(c)  line  3.  net  forward  settling 
positicms.  induding  next-day^settling 
positions; 

(d)  Line  4.  net  positions  in  futures 
contracts  that  require  delivery  of  the 
specific  security  that  is  the  subject  of 
the  large  position  report  (but  not  futures 
contracts  for  which  the  security  that  is 
the  subject  of  the  large  position  report 
is  one  of  several  securities  that  may  be 
delivered  and  not  futures  contracts  that 
are  cash-settled);  

(e)  Line  5.  net  holdings  of  STRIPS 
{trindpal  components  of  the  specific 
security  that  is  the  subject  of  the  large 
position  report; 

(f)  Line  6.  the  gross  finandng 
position,  which  is  the  sum  of  the  gross 
par  amounts  of  a  security  issue  received 
from  finandng  transactions  (e.g.,  reverse 
repurchase  transactions,  bonds 
borrowed,  securities  received  in  pledge 
and  collateralized  credit  extended); 

(g)  Line  7,  net  fails  position,  which  is 
fails  to  receive  less  fails  to  deliver  in  the 
specific  security  issue;  and 

(h)  Line  8,  Total  ReportaUe  Position, 
which  is  the  siun  of  lines  1-7. 

All  amoimts  must  be  reported  in 
millions  at  par  value.  See  Appendix  B 
for  a  sample  reporting  format. 

The  large  position  report  provides  for 
two  memoranda  entries.  Memorandxun 
Entry  *1  is  the  siun  of  the  gross  par 
amoimts  of  a  security  issue  delivered  as 
part  of  a  financing  transaction  (e.g., 
repurchase  agreements,  securities 
loaned,  securities  pledged  and 
collateralized  loans).  This  amount 
should  not  be  included  in  the  gross 
financing  position  (line  6)  as  noted  in 
item  (f)  above.  Memorandum  Entry  *1  is 
required. 

Memorandiun  Entry  #2  is  to  be 
reported  by  those  entities  that  take  the 
voluntary  exclusion  pursuant  to 
paragraph  420.2(c)  to  reduce  the  gross 
finandng  position  reported  on  line  6. 
The  amount  shown  is  the  amoimt  of 
securities  received  from  financing 
positions  over  which  the  reporting 
entity  does  not  have  effective  control 
due  to  arrangements  such  as  third-party 
custodial  structures,  hold-in-custody 
relationships  or  substitution  rights.  This 
amount  should  not  be  included  in  the 
amount  reported  on  line  6. 

Lines  1-5  of  the  large  position  report 
are  consistent  with  the  items  that 
determine  the  net  long  position  for 
auction  reporting  piuposes.^^  As  with 
the  auction  rules,  the  amoimts  to  be 
reported  for  each  of  the  items  on  lines 
1-5  are  the  net  of  any  long  and  short 
positions,  so  that  the  entry  can  be  a 


>*  See  supra  note  14. 


positive  number  (long  position),  a 
negative  number  (short  position),  vdiidi 
diould  be  shown  in  parentheses,  or  zero 
(flat  position).  Only  securities  trades 
that  have  actually  setUed  should  be 
induded  in  line  1 .  cash/immediate  net 
settled  positions.  Accordingly,  auction 
purchases  that  have  not  yet  been  settled 
or  issued  should  be  included  in  the  total 
r^Kirted  on  line  2,  when-issued 
p<Mitions. 

For  line  6,  Gross  Finandng  Position, 
netting  of  these  positions  is  not 
permitted  although  certain  items  may  be 
excluded.  (See  paragraph  420.2(c).)  For 
repOTting  entities  that  take  advant^e  of 
this  limited  exclusion,  the  gross 
finAnring  position  should  not  include 
the  amoimt  of  security  issues  received 
from  fiii«nring  positions  over  which  the 
reporting  entity  does  not  exerdse 
control.  Rather,  the  amount  assodated 
with  the  exdusion  should  be  reported 
in  the  Memorandum  Entry  *2. 

Line  7,  Net  Fails  Position,  can  only  be 
reported  as  a  positive  number  (which 
indicates  fails  to  receive  exceed  fails  to 
deliver)  or  zero  (which  reflects  &ils  to 
receive  are  totally  oSseX  by.  or  are  less 
than,  fails  to  deliver). 

Reporting  Format 

Rather  than  designing  and  mandating 
a  specific  reporting  form,  the  Treasury 
is  proposing  to  allow  the  reporting 
entities  to  develop  their  own  large 
position  reports,  provided  the  reports 
contain  all  of  the  required  information 
as  prescribed  in  the  rules,  in  the  order 
stated  in  Appendix  B.  By  permitting  the 
reporting  entities  to  design  their  own 
large  position  report,  firms  will  be  able 
to  integrate  the  report  into  their  existing 
systems  as  they  see  fit  and  avoid  the 
unnecessary  burden  of  transferring  the 
information  from  internally  generated 
reports  to  a  Treasury-mandated  form. 
While  firms  will  have  a  certain  amount 
of  latitude  and  discretion  in  designing  a 
large  position  report,  the  information  on 
the  various  positions  that  constitute  the 
total  reportable  position  must  be 
reported  in  the  order  shown  in 
paragraph  420.3(c)  and  in  the  sample/ 
prototype  report  in  Appendix  B.  litis 
will  facilitate  analysis  of  the  data. 
Failure  to  include  any  of  the  required 
information,  including  administrative 
information,  on  the  lajqge  position  report 
will  constitute  non-compliance  with  the 
rule. 

Filing  of  Large  Position  Reports:  Where, 
When  and  How 

Pursuant  to  paragraph  420.3(d)  the 
large  position  report  must  be  submitted 
to  the  FRBNY.  The  report  must  be 
received  before  12:00  noon.  Eastern 
time,  on  the  second  business  day  after 


the  issuance  of  the  Treasury  press 
release  requesting  large  position  reports. 
Given  that  large  position  reports  would 
generally  be  requested  by  the 
Department  in  response  to  certain 
market  conditions  or  activity,  the 
proposed  rute  has  a  fairly  short  response 
time  for  submission  of  the  reports.  The 
one  and  one-half  day  repcMting  deadline 
balances  the  need  for  timely  information 
with  the  recognition  that  some  time  is 
required  to  compile  the  information. 
The  reporting  time  finme  should  not 
present  significant  problems  since  the 
information  would  be  derived  from 
records  required  to  be  maintained  by  the 
reporting  entities.  Additionally,  we 
understand  that  most  large  firms 
engaged  in  the  securities  business 
compile  their  positions  on  a  daily  basis. 
Finally,  since  reporting  is  "on-demand," 
the  filing  of  a  large  position  report  will 
be  an  exceptional  event  not  requiring 
regular  preparation. 

The  Ireasury  requests  comments  from 
market  partidpants  on  the  proposed 
reporting  time  frame,  spedfically 
concerning  any  potential  obstacles, 
burdens  or  other  factors  that  would 
make  meeting  the  deadline  problematic, 
and  the  extent  of  any  extra  costs  that 
would  be  incurred. 

The  rule,  in  paragraph  420.3(d).  also 
provides  that  the  large  position  report 
may  be  filed  in  any  manner  or  media 
(i.e.,  hard  copy,  facsimile  or  other 
electronic  transmission)  that  is 
acceptable  to  the  FRBNY.  As  mentioned 
earlier,  the  reporting  entities  are 
permitted  to  produce  or  generate  their 
own  large  position  reports. 

Follow-up  Inquiries 

The  requirement  to  file  a  large 
position  report  in  response  to  a  specific 
Treasury  notice  requesting  this 
information  is  expected  to  be  an 
occasional  event  The  requirement  Is 
satisfied  upon  receipt  of  the  report  by 
the  FRBNY  within  the  required  time 
frame  and  in  the  required  format  as 
prescribed  in  paragraph  420.3.  The 
proposed  rule  does  not  impose  a 
continuous  reporting  requirement 
However,  the  Treasury  and  the  FRBNY 
staff  may  contad  a  designated  filing 
entity  after  receiving  a  large  position 
report  to  discuss  any  aspect  of  the 
report,  seek  clarification  of  the 
information  provided  or  request 
additional  documents  or  information. 
The  purpose  of  such  inquiries  or 
requests  for  data  would  be  to 
understand  the  concentration  of 
positions  better.  The  Treasury  or  the 
FRBNY  staff  may  also  request  further 
detail  on  any  position  reported,  such  as 
breaking  out  the  gross  finandng 
position  into  its  component  parts  or 


identifying  repurchase  agreements  by 
their  terms  or  types  (e.g.,  overnight 
repos,  term  repos.  tri-party  repos,  hold- 
in-custody  repos).  Reporting  entities  are 
required  to  make  good  faith  attempts  to 
respond  to  inquiries  and  provide  any 
additional  data  requested  in  an 
expeditious  maimer. 

Testing  of  Large  Position  Reporting 
Systems 

The  Department  wishes  to  underscore 
the  importance  of  accurate,  rehable  and 
timely  reporting  of  large  position 
information  by  affected  market 
participants.  As  the  agency  of  the 
Federal  government  most  concerned 
with  minimizing  the  interest  cost  on  the 
public  debt,  the  Treasury  believes  that 
the  Uiuted  States  is  best  served  by  a 
liquid  and  effident  market  for  Treasury 
securities  that  is  not  overburdened  with 
regulation,  but.  at  the  same  time,  is  not 
viewed  as  being  subject  to 
manipulation,  la  developing  these 
proposed  rules,  the  Treasury  has 
attempted  to  pursue  a  modmt  approach 
that  balances  the  need  for  additional 
regulation  with  a  desire  to  minimize  the 
burdens  on,  and  costs  to.  the  industry 
and  to  preserve  the  efficiency  of  the 
Treasury  securities  market. 

Compliance  with  these  large  position 
rules— ^e  maintenance  of  reliable 
records  and  the  accurate  and  timely 
reporting  of  large  position  information — 
is  essential  to  preserving  and 
strengthening  the  integrity  of  the 
Treasury  securities  market.  One  of  the 
primary  concerns  with  an  on-demand 
reporting  system  is  the  increased 
potential  for  inaccurate  or  incomplete 
information  on  large  positions  due  to 
unfamiliarity  by  market  partidpants 
with  the  reporting  requirements.  Large 
position  information  will  be  extremely 
important  for  policymakers  at  Treasury, 
in  consultation  with  other  regulatory 
offidals,  in  determining  whether,  and 
what  course  of.  action  ^ould  be  taken 
to  alleviate  a  concentration  of  control  in 
a  particular  Treasury  security.  Thus,  it 
is  imperative  that  market  partidpants 
fully  understand  and  comply  with  the 
large  position  recordkeeping  and 
reporting  requirements. 

To  ensure  that  market  partidpants 
remain  knowledgeable  about  the  rules, 
spedfically  how  to  calculate  and  report 
a  reportable  position,  the  Treasury 
intends  to  "test"  the  reporting  system  by 
requesting  large  position  reports  at  least 
annually,  regardless  of  market 
conditions  for  a  particular  security.  The 
Treasury  does  not  intend  to  notify 
market  partidpants  that  its  request  for 
large  position  reports  is  merely  a  test. 
Commenters  are  asked  to  address  this 
proposed  treatment  of  "test"  reporting. 


The  notice  and  reporting  requirements 
are  proposed  to  be  identical  to  a  call  for 
large  position  information  in  which  the 
Department  is  concerned  about  price 
anomalies  and  concentrated  ownership. 
"Test"  reporting  is  consistent  with  the 
statutory  purpose  since  the  Departmmt 
believes  it  is  both  necessary  and 
appropriate  to  help  ensure  that  an  on- 
demand  program  of  large  position 
reporting  is  conducted  effectively. 

4.  Section  420.4 

Recordkeeping.  Section  15C(f)(2)  of 
the  Securities  Exchange  Act  of  1934 
authorizes  the  Secretary  to  promulgate 
rules  requiring  large  position  holders  to 
make  and  preserve  records  related  to 
large  position  reporting  requirements. 
Section  420.4  sets  forth  the  proposed 
recordkeeping  rules  supporting  large 
position  reporting  under  that  authority. 
The  proposed  recordkeeping  rules  are 
divided  into  two  classes:  (1)  records 
required  for  entities  that  are  currenUy 
subject  to  recwdkeeping  rules  of  federal 
securities  or  federal  baiik  regulators 
(paragraph  420.4(b));  and  (2)  records 
required  for  all  other  entities,  such  as 
hedge  funds,  insurance  companies,  and 
pension  fimds  (pwiragraph  420.4(c)). 

Under  paragraph  420.4(a)(l],  the 
recordkeeping  rules  would  apply  to  all 
aggregating  entities  that  may  control 
components  of  their  respective  reporting 
entity's  reportable  position  as  of  the 
effective  date  of  the  final  large  position 
rules,  but  only  if  the  aggregating 
entities'  respective  reporting  entity  had 
a  reportable  position  in  any  Treasury 
security  equal  to  or  in  excess  of  $2 
bilhon  (the  minimimi  large  position 
threshold)  at  any  time  during  the  prior 
two-year  period  ending  90  days  after 
publication  of  the  final  rule.  'Thus,  all 
reporting  entities  (through  their 
respective  aggregating  entities)  will  be 
responsible  for  determining  whether 
they  have  controlled  a  reportable 
position  of  at  least  $2  billion  in  a 
Treasury  security  during  the  two-year 
period.  For  some  firms,  this  will 
necessitate  a  thorough  review  of  their 
records  to  determine  if  their  reportable 
positions  reached  that  level. 

In  addition,  under  paragraph 
420.4(a)(2),  in  instances  where  a 
reporting  entity  controlled  a  reportable 
position  of  at  least  $2  billion  in  a 
Treasury  security  during  the  two-year 
period,  its  designated  filing  entity  wUl 
be  required  to  submit  a  letter  to  the 
FRBNY  certifying  that  it  has  in  place,  or 
will  have  in  place  by  the  effective  date 
of  the  final  rules,  a  recordkeeping 
system  (induding  poUcies  and 
procedures)  capable  of  making, 
verifying  the  acciuecy  of,  and 
preserving  the  requisite  records.  This 
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letter  must  be  rimed  by  one  of  the 
following  officials  of  the  designated 
filing  entity:  the  chief  financial  officer, 
the  oiief  operating  officer,  the  chief 
executive  officer,  or  the  managing 
partner  or  equivalent.  The  letter  must  be 
received  by  the  FRBNY  within  120  days 
after  publicatirai  of  tie  final  rule. 

The  Department  believes  this 
requirement  would  Insure  that  entities 
having  a  history  of  obntroUing  larse 
Treasury  securities  positions  would 
have  supporting  records  in  place  in  the 
event  their  reportabiB  positions  reach  an 
announced  large  porition  threshold  for 
a  specific  issue,  theieby  triggering  the 
submission  of  a  large  position  report. 
These  potential  largf  position  holders 
would  have  several  months  to  develop 
methods  to  meet  the)  proposed 
recordkeeping  requirnnents  since  there 
will  be  a  delaiyed  effective  date  for  the 
rules.  Subsequent  to  the  effective  date  of 
the  rules,  aggregating  entities  within  a 
reporting  entity  that  had  not  previously 
had  a  reportable  position  in  a  Treasury 
security  equal  to  or  |reater  than  $2 
billicm  but  whose  reportable  position 
reaches  or  exceeds  S2  billion  would  be 
subject  to  the  large  position 
recordkeeping  requi|em«its  from  that 
point  fcoward. 

Regardless  of  the  date  aggregating 
entities  become  subpct  to  the 
recordkeeping  rules,  their  being  subject 
to  the  rules  is  based  on  whether  the 
rep<»table  porition  of  their  reporting 
entity  reaches  the  lafge  position 
threshold,  not  on  whether  the  porition 
of  the  aggregating  esttity  itself  reaches 
that  threshold,  li^ua,  an  aggregating 
entity  may  be  subjedt  to  the 
recordkeeping  rules  even  though  its 
own  porition  has  be^n  substantially 
below  the  threshold. 

Entities  Std>ject  to  PtBCordkeeping  Rules 
of  Federal  Securities  or  Federal  Bank 
Regulators  (Paragraph  420.4(b)} 

In  developing,  the  proposed 
recordkeeping  rules,  the  Department 
sought  to  strike  an  appropriate  balance 
between  ensuring  tbat  large  porition 
holders  maintain  records  that  document 
and  facilitate  the  generation  of  accurate 
reports  and  minimising  recordkeeping 
burdens  on  large  position  holders. 
Accordingly,  the  Department  examined 
existing  securities-iflated  recordkeeping 
rules  of  the  SEC,  the  Treasury,  and  the 
bank  regulatory  agencies  to  determine  if 
the  recMds  required  under  those  rules 
include  the  type  of  tiformation 
necessary  to  create  hrge  porition 
reports. 

Specifically,  the  Department 
examined  the  following  recordkeeping 
regulations:  SEC  reQudkeeping 
regulaticms  applicable  to  registered 


broker-dealers,  registered  investment 
advisors,  and  registered  investment 
companies:  Treasury  recordkeeping 
rules  applicable  to  registered 
government  securities  broker-dealers, 
financial  institutiCHis  that  have  filed  or 
should  file  notice  as  government 
securities  broker-dealers,  and  deporitory 
institutions  that  hold  government 
securities  as  custodians;  and  bank 
regulatory  agency  recordkeeping  rules 
applicable  to  banks  that  conduct 
securities  transactions  for  customers.^ 

Tbe  Depwrtment  has  determined  that 
all  of  these  recordkeeping  rules  require 
the  affected  entities  to  make  and  keep 
records  of  original  entry  (i.e.,  journals, 
blotters,  or  similar  records)  containing 
itemized  records  of  all  of  the  entities' 
securities  transactions,  including 
information  pertaining  to  the  amoimt 
and  identification  of  each  security  or 
instrument.  Records  of  original  entry  are 
baric,  detailed  records  that  cover, 
among  other  things,  all  transactions 
related  to  the  components  of  a 
reportable  porition.  Most  of  the  existing 
legidations  of  the  federal  securities  and 
federal  bank  regulators  also  require  the 
affected  entities  to  maintain  order 
tickets  or  memos  and  various  ledgers 
containing  much  of  the  same 
information  required  in  the  records  of 
original  entry.*' 

Ine  proposed  treatment  of  deporitory 
institutions  that  exercise  investment 
discretion  warrants  specific  discusrion 
with  respect  to  recorokeeping 
requirements  because  such  entities  are 
potential  reporting  entities.  Depository 
institutions  that  exercise  investment 
discretion  are  generally  subject  to  the 
securities  recordkeeping  requirements 
of  the  bulk  regulatory  agencies  (12  CFR 
12, 12  CFR  208,  or  12  CFR  344). 
regardless  of  whether  or  not  they 
exercise  investment  discretion  within 
their  trust  departments. 

In  addition,  for  those  rare  cases  in 
w^di  deporitory  institutions  exercise 
investment  discretion  and  act  as 
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» 17  CFR  240.17a-3. 240.17*-«.  and  Z«0.17»-7 
(for  icgiatarod  fanik«s  and  daalers):  17  CFR 
275.204-2  (far  registered  investment  advisers);  17 
CFR  270.31a-l.  270.31a-2.  and  270.31a-3  (for 
registered  investment  companies);  17  CFR  404.2 
and  404.3  (for  registered  government  securities 
brokers  and  dealers);  17  CFR  404.4  (for  notioed 
financial  institutions);  17  CFR  450  (for  depository 
institution  custodians  that  exercise  investment 
disoetion);  and  12  CFR  Part  12,  Part  208,  or  Part 
344  (for  banks  conducting  securities  tiansartinns  for 
customers),  respectively. 

>■>  Most  of  the  existing  recortlkaeping  rulea  also 
require  affected  entities  to  maintain  position 
records,  which  provide  a  composite  listing  of  the 
fong  and  short  positions  in  each  security  for  which 
the  broker-daalw  or  other  entity  is  responsible. 
Hovrever,  position  records  do  not  include 
information  on  positions  resulting  from  certain 
unsettled  and  off-balance  sheet  transactions  (e.g., 
when-issued  trades  and  futures). 


custodians  of  government  securities 
outside  of  their  trust  departments,  the 
recordkeeping  provisions  of  paragraph 
450.4(c)  of  the  GSA  regulations  also 
apply. 3  >  The  Department  views  the 
information  required  by  the 
recordkeeping  rules  of  paragrtq)h 
450.4(c)  as  comparable  to  the  basic 
information  required  in  the  records  of 
original  entry  under  the  existing  rules  of 
the  SEC,  the  Treasury,  and  the  bank 
regulatory  agencies. 

The  Department  believes  that 
reportable  poritions  can  be  constructed 
relatively  easily  from  the 
aforementioned  records  required  by  the 
federal  regulatory  agencies.  As  a  result, 
the  Department  has  decided,  with 
respect  to  large  position  rules,  not  to 
propose  any  new  recordkeeping  rules 
for  aggregating  entities  that  are:  (1) 
subject  to  the  existing  federal 
recordkeeping  requirements,  and  (2)  not 
designated  fiUng  entities. 

However,  an  aggregating  entity  that  is 
also  a  designated  filing  entity  would  be 
required  to  maintain  specific  large 
position-related  records  in  addition  to 
its  existing  securities-related  records. 
(Each  reporting  entity  would  have  only 
one  derignated  filing  entity.)  First,  the 
designated  filing  entity  would  be 
required  to  make  and  maintain  copies  of 
all  of  the  large  porition  reports  it  filed. 
Also,  since  the  designated  filing  entity, 
in  some  cases,  would  have  to  collect 
and  combine  information  received  from 
other  aggregating  entities  within  its 
reporting  entity,  the  derignated  filing 
entity  would  be  required  to  make  and 
maintain  supportiiu  documents  or 
schedules  (e.g.,  worksheets)  that  are 
used  to  compute  the  reportable  porition 
and  to  prepare  large  porition  reports. 
The  designated  filing  entity  would  also 
be  required  to  make  and  keep  a  chart 
showing  the  organizational  entities  (e.g., 
aggregating  entities,  if  applicable)  whose 
data  is  combined  for  purposes  of 
calculating  a  reportable  porition. 

The  Department  believes  that 
requiring  supporting  schedules  would 
enhance  the  ability  of  the  designated 
filing  entity  to  produce  accurate  and 
timely  large  position  reports.  Moreover, 
the  retenticm  of  supporting  schedules 
and  organizational  charts  would  be 
indispensable  in  responding  to  follow- 
up  inquiries  from  the  regulatory 
agencies  and  in  the  coiuse  of  any  in- 
depth  review  or  reconstruction  of  a 
reporting  entity's  rep<»table  porition 
conducted  by  the  Treasury,  the  FRBNY. 
or  the  SEC 


>■  Recordkeeping  requirements  for  depository 
institutions  acting  solely  as  custodians  were  not 
considered  because  these  entitias  do  not  meet  the 
proposed  definition  of  having  control  under 
paragraph  420.2(b). 


Derignated  filing  entities  would  be 
required  to  retain  the  additional  records 
for  the  same  period  specified  in  their 
existing  securities-related  recordkeeping 
rules.32  In  instances  where 
recordkeeping  rules  contain  more  than 
one  retention  period  (e.g.,  SEC  Rule  17a- 
4),  paragraph  420.4(b)(4)  of  the 
proposed  mle  specifies  that  the  longest 
retention  period  will  apply. 

Other  Entities  (Paragraph  420.4(c)) 

Certain  entities  that  have  the  potential 
to  control  large  positions,  or  portions 
thereof,  in  Treasury  securities  within  a 
reporting  entity  (e.g..  hedge  funds  and 
insurance  companies)  are  not  currently 
subject  to  federal  requirements  to  make 
and  preserve  securities-related  records. 
To  ensure  that  such  entities  make  and 
preserve  records  that  document  and 
fedlitate  the  generation  of  accurate  large 
porition  reports— while  minimizing  the 
burden  on  these  entities — the 
Department  proposes  that  all 
aggregating  entities  (within  their 
respective  reporting  mtities)  in  this 
category  make  and  maintain  records  of 
original  entry  (the  equivalent  of  blotters 
or  journals).  These  dociunents  should  be 
relatively  easy  for  large,  sophisticated 
investors  to  implonent.  In  feet,  it  is  our 
understanding  that  most  such  investors 
already  produce  and  maintain  such 
records  as  part  of  their  on-going 
business  and  accoimting  control 
systems. 

Like  the  recordkeeping  system 
applicable  to  entities  that  are  subject  to 
federal  securities-related  recordkeeping 
rules,  an  aggregating  entity  that  is  also 
a  designated  filing  entity  would  be 
required  to  make  and  maintain  the 
foUowing  large  position-related  records 
in  addition  to  its  records  of  original 
entry:  copies  of  all  of  the  large  position 
reports  it  filed,  supporting  documents  or 
schedules  (e.g.,  worksheets)  used  to 
prepare  large  position  reports,  and  a 
chart  showing  the  organizational 
entities  (e.g.,  aggregating  entities,  if 
applicable)  whose  data  is  aggregated  in 
order  to  calculate  a  reportable  position. 
Such  records  would  have  to  be 
preserved  by  the  designated  filing  entity 
for  at  least  six  years,  the  first  two  in  an 
easily  accessible  place. 

5.  Section  420.5 

Effective  Date.  Section  420.5  sets  out 
the  effective  date  for  both  the 
recordkeeping  and  reporting  provisions 
of  the  large  position  niles.  llie  rule 
provides  for  a  delayed  effiective  date 
approximately  six  months  after 
publication  of  the  final  rule.  This  period 
of  time  is  provided  in  order  to  give 


affected  entities  sufficient  time  to  make 
the  necessary  preparations  for 
compUance.  Chily  subsection  420.4(a)  is 
not  subject  to  this  date  but  instead 
contains  its  own  specific  dates  for 
compUance. 

IV.  Special  Analysis 

The  proposed  rules  reflect  the 
Treasury's  interest  in  meeting 
regulatore'  informational  needs  while 
minimizing  the  costs  and  burdens  on 
market  participants.  The  rules  propose 
to  adopt  an  on-demand  reporting 
system,  which  will  significantly 
minimize  operational  and  compliance 
costs  for  market  participants  compared 
with  the  costs  that  would  have  been 
incurred  if  a  regular  reporting  system 
were  required.  Further,  in  an  effort  to 
avoid  imposing  new  requirements,  the 
proposed  regulations  adopt,  for  the  most 
part,  existing  federal  recordlLeeping 
requirements  for  the  largest  segment  of 
market  participants  that  would  be 
subject  to  the  rules.  The  proposal 
requires  limited  records  to  be 
maintained  by  those  entities  that  are  not 
currently  subject  to  federal  rules  to 
make  and  preserve  securities-related 
records.  Additionally,  the  establishment 
of  a  minimum  floor  of  $2  billion  for  the 
large  (lorition  threshold  will  also  greatly 
reduce  the  number  of  market 
participants  potentially  subject  to  the 
propoMd  rules.  Therefore,  based  on  the 
very  limited  impact  of  the  proposal,  it 
is  the  Department's  view  that  the 
proposed  regulations  are  not  a 
"rignificant  regulatory  action"  for  the 
purposes  of  Executive  Ordm  12866. 

In  addition,  purauant  to  the 
Regulatory  Flexibility  Act,^^  it  is  hereby 
certified  that  the  proposed  regulations, 
if  adopted,  will  not  have  a  rignificant 
economic  impact  on  a  substantial 
number  of  small  entities  since  the 
proposal  establishes  a  minimum  large 
position  threshold  of  $2  billion.  This 
assures  market  participants  that  the 
Treasury  would  not  request  large 
porition  reports  for  positions  below  that 
minimum  amount.  The  Department 
does  not  believe  that  small  entities  will 
control  poritions  of  $2  billion  or  greater 
in  any  Treasury  security.  Accordingly, 
the  inapplicability  of  the  proposed 
regulations  to  small  firms  indicates  that 
there  is  no  significant  impact.  As  a 
result,  a  regulatory  flexibility  analysis  is 
not  required. 

The  Paperwork  Reduction  Act  of  1995 
requires  that  collections  of  information 
prescribed  in  the  proposed  rules  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  and  approval.  ** 


^See$upiaaote29. 


»S  U.S.C  601,  etceq. 
"  44  tJ.S.C  3507(d). 


In  accordance  with  this  requirement,  the 
Department  has  submitted  the  collection 
of  information  contained  in  this  notice 
of  proposed  rulemaking  for  review. 
Under  the  Act,  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  nimiber.  Comments  on  the 
collection  of  information  may  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affein,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Department  of  the 
Treasury,  Washington,  D.C.  20503;  and 
to  the  Government  Securities 
Regulations  Staff,  Bureau  of  the  PubUc 
Debt,  at  the  address  specified  at  the 
beginning  of  this  document. 

The  collection  of  information  in  this 
proposed  regulation  is  contained  in 
proposed  §§  420.3  and  420.4.  The 
proposed  reporting  requirements  in 
%  420.3  would  require  the  designated 
filing  entity  of  any  market  participant, 
whose  position  equals  or  exceeds  the 
announced  large  porition  threshold  for 
a  specific  issue  of  a  Treasiuy  security, 
to  report  information  to  FRBNY. 
Although  the  Treasury  cannot  be  certain 
of  the  number  of  market  participants 
that  would  have  large  reportable 
positions  for  a  specific  issue  on  which 
information  is  requested,  we  beUeve 
that  very  few  entities  would  likely  have 
to  file  reports  because  the  proposed 
minimum  reporting  threshold  is  $2 
biUion.  Further,  Treasury  expects  that 
its  requests  for  information  will  be 
relatively  infrequent,  and  estimates  that 
there  Mdll  only  be  an  average  of  five 
reports  filed  in  response  to  any 
particular  request. 

The  proposed  recordkeeping 
requirements  in  §  420.4  require  any 
aggregating  entity  to  make  and  preserve 
certain  records  as  of  the  effective  date, 
but  only  if  it  has,  during  a  specified 
period,  controlled  a  portion  of  its 
reporting  entity's  reportable  porition  in 
any  Treasury  security  when  that 
reportable  position  is  equal  to  or  in 
excess  of  the  $2  bilUon  minimum  large 
position  threshold  specified  in 
S  420.2(d).  For  each  reporting  entity 
subject  to  the  recordkeeping  rules  as  of 
the  effective  date,  the  designated  filing 
entity  will  be  required  to  submit  a  letter, 
on  a  one-time  basis,  certifying  that  it  has 
in  place,  or  will  have  in  place,  a 
recordkeeping  system  capable  of 
making,  verifying  the  accuracy  of,  and 
preserving  the  requisite  records.  As 
mentioned  above,  while  Treasury 
expects  that  very  few  entities  would 
likely  control  positions  in  excess  of  the 
stated  threshold  that  would  require 
reporting,  a  larger  group  of  entities  wiU 
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be  raquiiad  to  sutnSit  the  fae-tiiM 


For  afgragiting  efitities  cunently 
subiact  to,  uid  in  cempliance  with, 
lecordkeeping  nilef  of  federal  securities 
or  fcderal  umk  regi|ktor8,  snd  subject  to 
the  luge  position  recordkeeping  rules, 
these  are  no  additiotial  lecordkeeping 
requirements,  with  lone  exception.  If  the 
aggregating  entity  is  the  designated 
filing  entity  for  its  nspcnting  entity,  then 
it  is  required  to  make  and  maintain 
copies  of  any  large  poution  reports 
filed;  supporting  dqcuments  or 
schedules  used  to  (^Mnpute  data  for  such 
large  position  repo^.  including  any 
information  receiveid  from  aggregating 
entities  within  the  leporting  entity;  and 
an  mganizational  c^art  showing  the 
entities  that  are  aggMated  in 
developing  a  reportable  position. 

Those  aggregating  entities  that  must 
comply  with  the  proposed  rules  but  are 
not  subject  to  paragraph  420.4(b)  must 
make  and  preserve  journals,  blotters  or 
other  records  of  original  entry 
containing  an  itemiced  record  of  all 
transactions  that  fat  within  the 
definition  of  a  reportable  position.  This 
provision  accoimts  for  the  greatest 
percentage  of  estimated  rerardkeeping 
burden  hours.  However,  this 
requirement  is  significantly  less  than 
the  full  range  of  books  and  records 
requirements  curreitly  applicable  to 
entities  subject  to  federal  securities- 
related  recordkeepitig  requirements.  If 
the  aggregating  entity  is  also  a 
designated  filing  entity,  the 
requirements  for  a  4esignated  filing 
entity  are  also  applicable. 

The  collection  of  information  is 
intended  to  enable  the  Treasury  and 
other  regulators  to  understand  better  the 
possible  reasons  for  any  apparent 
significant  price  di^ortions  and  the 
possible  causes  of  market  shortages  in 
certain  Treasxiry  securities.  The 
collection  of  infcMToation  will  help 
ensiu«  that  the  Treasury  securities 
market  remains  liquid  and  efficient,  and 
is  not  viewed  as  subject  to 
manipulation.  The  proposed  rules  apply 
to  all  market  particnants  controlling 
large  positions,  as  defined  in  the  rules. 
Per  paragraph  420.9(c),  it  is  a  mandatory 
requirement  that  reporting  entities  with 
reportable  positions  that  equal  or  exceed 
the  specified  thresfapld  in  a  Treasury 
notice  respond  thrcsigh  their  designated 
filing  entities  by  fil^g  a  report  in  the 
required  format  and  within  the  specified 
reporting  time  frame. 

In  developing  thd  proposed  rules,  we 
have  consulted  with  affected  entities 
and  regulatory  agencies,  and  expect  that 
this  process  will  cotitinue  throi^  the 
development  of  a  filial  rule.  As 
previously  mentioned.  Treasury 


published  an  ANPR  ^s  which  requested 
comments  on  a  niunbw  of  specific 
issues,  including  the  appro«Ji  and 
structure  for  a  large  position 
recordkeeping  and  reporting  system. 
The  estimated  reporting  and 
recordkeeping  burden  hours  are  based 
on  a  Iteview  of  tenders  submitted  in 
Treasury  auctions,  position  reports  that 
primary  dealers  already  complete  and 
voluntarily  submit  to  FRBNY. 
recordkeeping  requirements  that  are 
already  in  place  for  federally-regulated 
participants  in  the  government 
securities  market  and  discussions  with 
the  industry  and  other  regulatore. 

Treasury  invites  further  comments  on: 
(1)  Whether  the  proposed  collection  of 
information  is  ne<$Bssary  for  the  proper 
performance  of  functions  of  the 
Treasury,  including  the  practical  utility 
of  the  information;  (2)  the  accuracy  of 
the  Treasury's  estimate  of  the  burden; 
(3)  enhancement  of  the  quality,  utility, 
and  clarity  of  information  to  be 
collected;  and  (4)  minimizing  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  4,940  hours. 

Estimated  annual  nimiber  of 
recordkeepers:  100. 

Estimated  annual  number  of 
respondents:  10. 

Estimated' annual  frequency  of 
response:  On  occasion. 

List  of  Subjects 

17  CFR  Part  400 

Administrative  practice  and 
procedure.  Banks,  banking.  Brokers, 
Government  securities,  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  420 

Foreign  investments  in  U.S., 
Government  securities.  Investments. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  17  CFR  Chapter  IV, 
subchapter  A  is  proposed  to  be 
amended  as  follows: 

PART  400— RULES  OF  GENERAL 
APPLICATION 

1.  The  authority  citation  for  part  400 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  78o-5. 

2.  In  §  400.1,  paragraph  (e)  is  added  as 
follows: 
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(e)  Section  104  of  the  Government 
Securities  Act  Amendments  of  1993    . 
(Pub.  L.  103-202, 107  SUt.  2344) 
amended  Section  15C  of  the  Act  (15 
U.S.C.  780-5)  by  adding  a  new 
subsection  (f).  authcHizing  the  Secretary 
of  the  Treasury  to  adopt  rules  to  require 
specified  persons  holding,  maintaining 
or  controlling  a  large  position  in  to-be- 
issued  or  recently-issued  Treasury 
securities  to  report  sudi  a  position  and 
make  and  keep  recnds  related  to  such 
a  position.  Part  420  of  this  subchapter 
contains  the  rules  governing  large 
position  reporting. 
•        ••••* 

3.  Part  420  is  added  to  read  as  follows: 

PART  420— LARGE  POSTTION 
REPORTINQ 

420.1  Applicability. 

420.2  Definitions. 

420.3  Reporting. 

420.4  Recordkeeping. 

420.5  Effective  Date. 

Appendix  A  to  Part  420— Separate  Reporting 
Entity 

Appendix  B  to  Part  420 — Sample  L.arge 
Position  Report 

Authority:  15  U.S.C.  78o-5(f). 

|42ai    AppMcaMllty. 

(a)  This  part,  including  the 
Appendices,  is  applicable  to  all  persons 
that  participate  in  the  government 
securities  market,  including,  but  not 
limited  to.  government  securities 
broken  and  dealers,  depository 
institutions,  registered  investment  - 
companies,  registered  investment 
advisers,  pension  funds,  hedge  funds 
and  insurance  companies,  that  may 
control  a  reportable  position  in  a 
recently-issued  Treasury  bill,  note  or 
bond  as  those  terms  are  defined  in 
§420.2. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  foreign  central  banks, 
foreign  governments  and  international 
monetary  authorities  are  exempt  from 
this  part  for  the  portion  of  any 
reportable  position  they  control  that  is 
held  at  the  Federal  Reserve  Bank  of  New 
York. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section.  Federal  Reserve  Banks  are 
exempt  from  this  part  for  the  portion  of 
any  reportable  position  they  control  for 
their  own  account. 

(d)  Notwithstanding  the  definition  of 
recently-issued,  the  Department  reserves 
the  right  to  collect  large  position 
information  on  Treasury  security  issues 
that  are  older  than  those  specified, 
provided  that  such  action  is  con»stent 


with  the  purposes  of  the  Act  (15  U.S.C 
78o-5(f)). 

1420.2    DefmWMls. 

For  the  purposes  of  this  part: 

(a)  "Ag^egating  entity"  means  a 
single  entity  (e.g.,  a  parent  company  or 
affiliate)  that  is  combined  with  other 
entities,  as  specified  in  paragraph  (i)  of 
this  section,  to  fonn  a  reporting  entity. 
In  those  cases  where  an  entity  has  no 
affiliates,  the  aggregating  entity  is  the 
same  as  the  reporting  entity. 

(b)  "Control"  means  having  Ae 
authority  to  exercise  investment 
discretion  over  the  ptuchase,  sale, 
retention  or  financing  of  sftecific 
Treasury  seauities.  Only  one  entity 
should  be  considered  to  have 
investment  discretion  over  a  particular 
position. 

(c)  "Gross  financing  position"  is  the 
sum  of  the  gross  par  amounts  of  a 
security  issue  received  from  financing 
transactions,  including,  but  not  limited 
to,  reverse  repurchase  transactions, 
bonds  borrowed,  securities  received  in 
pledge,  and  collateralized  credit 
extended.  In  calculating  the  gross 
financing  position,  a  reporting  entity 
may  not  net  its  positions  against 
repurchase  transactions,  securities 
loaned,  securities  pledged  or  other 
deliveries  of  the  security  issue. 
However,  a  reporting  entity  may  elect  to 
reduce  its  gross  financing  position  by 
the  par  amount  of  the  security  received 
in  transactions:  in  which  the 
counterparty  retains  the  right  to 
substitute  sectirities;  that  are  subject  to 
third  party  custodial  relationships;  or 
that  are  hold-in-custody  reverse 
repurchase  agreements. 

(d)  "Large  position  threshold"  means, 
with  respect  to  a  reportable  position,  the 
dollar  par  amount  such  position  must 
equal  or  exceed  in  order  for  a  reporting 
entity  to  be  required  to  submit  a  large 
position  report  The  large  position 
threshold  will  be  announced  by  the 
Department  and  may  vary  with  each 
notice  of  request  to  report  large  position 
information  and  with  each  specified 
Treasury  security.  However,  under  no 
circumstances  will  a  large  position 
threshold  be  less  than  $2  billion. 

(e)  "Net  fails  position"  is  the  net  par 
amoimt  of  "fails  to  receive"  less  "fails 
to  deUver"  in  the  same  sectirity.  The  net 
fails  position,  as  reported,  may  not  be 
less  than  zero. 

(f)  "Net  trading  position"  is  the  net 
sum  of  the  following  respective 
positions  in  the  specific  seciuity  issue: 

(1)  Cash/immediate  net  setded 
positions; 

(2)  Net  when-issued  positions; 

(3)  Net  forward  positions,  including 
next-day  settling; 


(4)  Net  fotures  contract  positions  that 
require  dehvery  of  the  specific  security; 
and 

(5)  Net  holdings  of  STRIPS  principal 
components  of  the  security. 

(gj  "Recently-issued"  means: 

(1)  With  respect  to  Treasury  securities 
that  are  issued  quarterly  or  mtne 
frequently,  the  three  most  recent  issues 
of  the  security  (e.g.,  in  early  April,  the 
January,  February,  and  March  2-year 
notes). 

(2)  With  respect  to  Treasury  securities 
that  are  issued  less  frequently  than 
quarterly,  the  two  most  recent  issues  of 
the  security. 

(3)  With  respect  to  a  reopened 
seciuity.  the  entire  issue  of  a  reopened 
security  (older  and  newer  portions) 
based  on  the  date  the  reopened  security 
is  reissued  by  the  Department  (or 
scheduled  to  be  reissued  for  when- 
issued  securities). 

(4)  For  all  Treasury  securities,  a 
security  announced  to  be  issued  or 
auctioned  but  unissued  (when-issued), 
starting  from  the  date  of  the  issuance 
annoimcement.  The  most  recent  issue  of 
the  security  is  the  one  most  recently 
announced. 

(h)  "Reportable  |>osition"  is  the  svun 
of  the  net  trading  positions,  gross 
financing  positions  and  net  fails 
positions  in  a  specified  issue  of 
Treasury  securities  collectively 
controlled  by  a  reporting  entity. 

(i)  "Reporting  entity"  means  any 
corporation,  partnership,  person  or 
other  entity  and  its  affiliates.  For  the 
purposes  of  this  definition,  an  affiUate 
is  any:  entity  that  is  more  than  50% 
owned,  directly  or  indirectly,  by  the 
aggregating  entity  or  by  any  other 
affiliate  of  the  aggregating  entity;  person 
or  entity  that  owns,  directly  or 
indirectly,  more  than  50%  of  the 
aggregating  entity;  person  or  entity  that 
owns,  directly  or  indirectly,  more  than 
50%  of  any  other  affiliate  of  the 
aggregating  entity;  or  entity,  a  majority 
of  whose  board  of  directors  or  a  majority 
of  whose  general  partnere  are  directors 
or  officers  of  the  aggregating  entity  or 
anv  affiliate  of  the  aggregating  entity. 

(1)  Subject  to  the  concutions 
prescribed  in  Appendix  A,  one  or  more 
aggregating  entities,  either  separately  or 
together  with  one  or  more  other 
aggregating  entities,  may  be  recognized 
as  a  separate  reporting  entity.  Any  entity 
that  previously  has  received  recognition 
from  the  Treastuy  as  a  separate  bidder 
in  Treasiuy  auctions  pursuant  to 
Appendix  A  of  31  CFR  Part  356  is  also 
recognized  as  a  separate  reporting  entity 
without  further  action. 

(2)  Notwithstanding  this  definition, 
any  persons  or  entities  that  intentionally 
act  together  with  respect  to  the  investing 


in.  retention  of,  or  finanring  of. 
Treasury  securities  are  considered, 
collectively,  to  be  one  reporting  entity. 


14204 

(a)  A  reporting  entity  is  subject  to  the 
reporting  requirements  of  this  section 
only  when  its  reportable  position  equals 
or  exceeds  the  huge  position  threshold 
specified  by  the  Etepartment  for  a 
specific  Treasiuy  security  issue.  The 
Department  shall  provide  notice  of  such 
threshold  by  issuance  of  a  press  release 
and  subsequent  publication  of  the 
notice  in  the  Fedteral  Register.  Such 
notice  will  identify  the  Treasury 
security  issue  to  be  reported;  the  date  or 
dates  (as  of  close  of  business)  for  which 
the  large  position  information  must  be 
reported;  and  the  applicable  large 
position  threshold  for  that  issue.  It  is  the 
responsibility  of  a  reporting  entity  to 
take  reasonable  actions  to  be  aware  of 
such  a  notice. 

(b)  A  reporting  entity  shall  select  one 
entity  from  among  its  aggregating 
entities  (i.e.,  the  designated  filing  entity) 
as  the  entity  designated  to  compile  and 
file  a  report  on  behalf  of  the  reporting 
entity.  The  designated  filing  entity  shall 
be  responsible  for  filing  any  large 
position  reports  in  response  to  a  notice 
issued  by  the  Department  and  for 
maintaining  the  additional  records 
prescribed  in  the  applicable  paragraph 
of  §420.4. 

(c)  (1)  In  response  to  a  notice  issued 
under  paragraph  (a)  of  this  section 
requesting  large  position  information,  a 
reporting  entity  with  a  reportable 
position  that  equals  or  exceeds  the 
specified  large  position  threshold  stated 
in  the  notice  shall  compile  and  report 
the  amounts  of  the  reporting  entity's 
reportable  position,  as  follows: 

(i)  net  trading  position  comprising: 

(A)  cash/inmiediate  net  settled 
positions. 

(B)  net  when-issued  positions. 

(C)  net  forward  positions,  including 
next-day  settling, 

(D)  net  futures  contracts  that  require 
delivery  of  the  specific  security,  and 

(E)  net  holdings  of  STRIPS  principal 
components  of  the  security; 

(ii)  gross  financing  position;  and 

(iii)  net  fails  position. 

(2)  The  large  position  report  should 
include  the  following  two  additional 
items  as  memoranda: 

(i)  A  total  that  includes  the  amounts 
of  securities  delivered  through 
repurchase  agreements,  securities 
loaned,  securities  pledged,  and 
collaterahzed  loans  and  other  securities 
deliveries.  This  total  should  not  be 
reflected  in  the  gross  financing  position; 
and 

(ii)  If  the  reporting  entity  has  elected 
to  exercise  the  option  available  in 
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§  420.2(c)  to  reduce  the  amount  of  the 
gross  finandng  position  by  the  par 
amount  of  securities  recaved  but  over 
which  the  reporting  entify  did  not  have 
eCfoctive  control,  the  amount  not 
included.  The  total  amoiint  of  reduction 
should  be  deducted  fr(m<  the  gross 
ftnanriwg  position  pricNT  io  determining 
the  reportable  pMition. 

(3)  An  illustration  of  a  sample  report 
is  contained  in  Appendiy  B.  Each  of  the 
net  trading  positton  elements  shall  be 
netted  an^  reported  as  the  applicable 
positive  or  n^ative  nuniber  (or  zero). 
The  gross  finuicing  position  and  net 
bils  porition  should  eaco  be  reported  as 
a  single  entry.  If  the  amount  of  the  net 
£dls  position  is  lero  ex  Itss.  report  zero. 
All  of  these  items  should  be  reJMrted  in 
the  order  specdfied  above.  All  position 
amounts  and  their  compbnents  should 
be  reported  at  par  in  millions  of  dollars. 

(4)  All  balances  must  be  reported  as 
of  the  close  of  business  of  the  reporting 
data(s)  specified  in  the  notice. 

(5)  Each  sidnnitted  reoort  must 
include  the  following  administrative 
information  in  addition  to  the  reportable 
position:  the  name  of  the  reporting 
entity,  the  address  of  the  principal  pl^e 
of  budness,  the  name  aiid  address  of  the 
designated  filing  entity,  the  Treasury 
security  that  is  being  reported,  the 
CUSIP  number,  the  report  date  or  dates 
for  which  information  i|  being  reported, 
the  date  the  report  was  tubmitted,  the 
name  and  telephone  nufiber  of  the 
person  to  contact  regarding  information 
reported,  and  the  name  and  position  of 
the  authorized  individual  submitting 
this  report.  The  report  itiist  also  be 
signed  by  the  authorized  individual, 
who  miist  be  one  of  the  following:  the 
chief  financial  ofBcer,  the  chief 
operating  ofiBcer,  the  chief  executive 
officer,  or  the  managing,  partner  or 
equivalent  of  the  designated  filing 
entity.  The  designated  filing  entity  must 
also  include  in  its  repoiit,  immediately 
preceding  the  signature!  a  statement  of 
certification  as  follows: 

The  reporting  entity  subtnitting  this  report 
and  the  per9on(t)  by  whon  it  i*  executed 
hereby  certify  that  all  information  contained 
in  the  report  is  accurate  and  complete  and 
that  the  reporting  entity  is. in  compliance 
with  the  raquiremenU  of  17  CFR  Part  420. 

(6)  The  report  must  be  filed  before 
noon  Eastern  time  on  the  second 
business  day  following  issuance  of  the 
press  release. 

(d)  A  report  to  be  filed  pursuant  to 
paragraph  (c)  will  be  considered  filed 
when  received  by  the  Federal  Reserve 
Bank  of  New  York.  The  report  may  be 
filed  in  any  maimer  acceptable  to  the 
Federal  Reserve  Bank  df  New  York. 

(e)  A  reporting  entity  that  has  filed  a 
report  pursuant  to  par^raph  (c)  shall,  at 


the  request  of  the  Department  or  the 
Federal  Reserve  Bank  of  New  York, 
timely  provide  any  supplemental 
information  pertaining  to  such  report. 

14204    Raeordkeapina. 

(a)(1)  Notwithstanding  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section, 
an  aggregating  entity  must  make  and 
maintain  recrads  pursuant  to  this  part  as 
of  its  effective  date,  but  only  if  the 
aggregating  entity  has  controlled  a 
p<Htion  of  its  reporting  entity's 
reportable  position  in  any  Treasury 
security  when  such  reportable  position 
of  the  reporting  entity  has  equaled  or 
exceeded  the  minimum  large  position 
threshold  spedfied  in  §  420.2(d)  (i.e..  $2 
biUicm)  during  the  prior  two-year  period 
aiding  [90  days  after  publication  of  the 
final  rule].  SulMequent  to  the  effective 
date,  an  aggregating  entity  that  ctmtrols 
a  portion  of  its  reporting  entity's 
reportable  position  in  a  recently-issued 
Treasury  security,  when  such  reportable 
position  of  the  reporting  entity  equals  or 
exceeds  the  minimum  large  position 
thruhold,  shall  be  responsible  for 
making  and  maintaining  the  records 
prescribed  in  this  part. 

(2)  In  the  case  of  a  reporting  entity 
whose  reportable  position  in  any 
Treasury  security  has  equaled  or 
exceedml  the  minimiun  large  position 
thrmhold  during  the  prior  two-year 
period  ending  (90  days  after  publication 
of  the  final  rule],  each  such  reporting 
entity's  designated  filing  entity  shall 
submit  a  letter  to  the  Federal  Reserve 
Bank  of  New  York  certifying  that  it  has 
in  place,  or  will  have  in  place  by  the 
effective  date,  a  recordkeeping  system 
(including  policies  and  procedxires) 
capable  of  making,  verifying  the 
accuracy  of,  and  preserving  the  records 
required  pursuant  to  this  section. 

(3)  The  letter  specified  in  paragraph 
(a)(2)  of  this  section  must  be  signed  by 
one  of  the  following:  the  chief  financial 
officer,  the  chief  operating  officer,  the 
chief  executive  officer,  or  the  managing 
partner  or  equivalent  of  the  designated 
filing  entity  and  must  be  received  by  the 
Federal  Reserve  Bank  of  New  York  no 
later  than  (120  days  after  publication  of 
the  final  rule]. 

(b)  Records  to  be  made  and  pressed 
by  entities  that  are  subject  to  the 
recordkeeping  provisions  of  the 
Conunission.  the  Department,  or  the 
appropriate  regulatory  agencies  for 
finandal  institutions.  As  an  aggregating 
entity,  compliance  by  a  registered 
broker  or  dealer,  registered  govenunent 
securities  broker  or  dealer,  noticed 
financial  institution,  depraitory 
institution  that  exercises  investment 
discretion,  registered  investment 
advisor,  or  registered  investment 


company  with  the  applicable 
recordkeeping  provisions  of  the 
Conunission,  the  Department,  or  the 
appropriate  regulatory  agencies  for 
financial  institutions  sh«dl  constitute 
compliance  with  this  section,  provided 
that  if  sudb.  entity  is  also  the  designated 
filing  entity  it: 

(1)  Makes  and  keeps  copies  of  all  large 
pcNsition  reports  filed  pursuant  to  this 

part; 

(2)  Makes  and  keeps  supporting 
dociunents  or  schedides  used  to 
compute  data  for  the  large  position 
reports  filed  pursuant  to  this  part; 

(3)  MaJces  and  keeps  a  chart  showing 
the  organizational  entities  that  are 
aggregated  (if  applicable)  in  determining 
a  reportable  position;  and 

(4)  With  respect  to  recordkeepir^ 
preservation  requirements  that  contain 
more  than  one  retention  period, 
preserves  records  required  by 
paragraphs  (b)(l)-(3)  of  this  section  for 
the  longest  record  retention  period  of 
applicable  recordkeeping  provisions. 

(c)  Records  to  be  made  and  kept  by 
otiier  entities.  (1)  An  aggregating  entity 
that  is  not  subject  to  the  provisions  of 
paragraph  (b)  of  this  section  shall  make 
and  preserve  a  journal,  blotter,  or  other 
record  of  origiiial  entry  containing  an 
itemized  record  of  all  transactions  that 
foil  within  the  definition  of  a  reportable 
position,  including  information  showing 
the  account  for  which  such  transactions 
were  effected  and  the  following 
information  pertaining  to  the 
identification  of  each  instnunent:  the 
type  of  security,  the  par  amount,  the 
CUSIP  niunber.  the  trade  date,  the 
maturity  date,  the  type  of  transaction 
(e.g.,  a  reverse  repiirchase  agreement), 
and  the  name  or  other  designation  of  the 
person  from  whom  sold  or  purchased. 

(2)  If  such  aggregating  entity  is  also 
the  designated  filing  entity,  then  in 
addition  it  shall  make  and  preserve  the 
following  records: 

(i)  copies  of  all  large  position  reports 
filed  pursuant  to  this  part; 

(ii)  supporting  documents  or 
schedules  tised  to  compute  data  for  the 
large  position  reports  filed  pursuant  to 
this  piart;  and 

(iii)  a  chart  showing  the 
organizational  entities  that  are 
aggregated  (if  applicable)  in  determining 
a  reportable  position. 

(3)  With  respect  to  the  records 
reqitired  by  paragraphs  (c)  (1)  and  (2)  of 
this  section,  each  such  aggregating 
entity  shall  preserve  such  records  for  a 
period  of  not  less  than  six  years,  the  first 
two  years  in  an  easily  accessible  place. 
If  an  aggregating  entity  maintains  its 
records  at  a  location  other  than  its 
principal  place  of  business,  the 
aggregating  entity  must  maintain  an 


index  that  states  the  location  of  the 
records,  and  such  index  mtist  be  easily 
accessible  at  all  times. 

1420.5   Effective  Dale. 

The  provisions  of  this  part,  except  for 
§  420.4(a),  shall  be  first  effective  on  [180 
days  fiom  the  date  of  publication.of  the 
fimd  rule.  If  the  date  does  not  fall  on  the 
last  day  of  the  month,  then  move  the 
date  to  the  end  of  the  month.]. 

Appendix  A  to  Part  420— Separate  Reporting 
Entity 

Subject  to  the  following  conditions,  one  or 
more  aggregating  entity(ies)  (e.g.,  parent  or 
subsidiary)  in  a  reporting  entity,  either 
separately  or  together  with  one  or  more  other 
aggregating  entify(ies),  may  be  recognized  as 
a  separate  reporting  entify.  All  of  the 
following  conditions  must  be  met  for  such 
entity(ies)  to  qualify  for  recognition  as  a 
separate  reporting  entify: 

(1)  Such  entifyCies)  must  be  prohibited  by 
law  or  regulation  from  exchanging,  or  must 
have  established  written  internal  procedures 
(i.e.,  Chinese  walls)  designed  to  prevent  the 
exchange  of  information  related  to 
transactions  in  Treasury  securities  with  any 
other  aggregating  entify; 

(2)  Such  entity(ie8)  must  not  be  created  for 
the  purpose  of  circumventing  these  large 
position  reporting  rules; 

(3)  Decisions  related  to  the  purchase,  sale 
at  retention  of  Treasury  securities  must  be 
made  by  employees  of  such  entityfies). 
Employees  of  such  entity(ies)  who  make 
decisions  to  purchase  or  dispose  of  Treasury 
securities  must  not  perform  the  same 
function  for  other  aggregating  entities;  and 

(4)  The  records  of  such  entityfies)  related 
to  the  ownership,  financing,  purchase  and 
sale  of  Treasury  seciirities  must  be 
maintained  by  such  entify(ies).  Those  records 
must  be  identifiable — separate  and  apart  from 
similar  records  for  other  aggregating  entities. 

To  obtain  recognition  as  a  separate 
reprating  entify,  each  aggregating  entify  or 
group  of  aggregating  entities  must  request 
such  recognition  from  the  Department 
pursuant  to  the  procedures  outlined  in 
S  400.2(c)  of  this  title.  Such  request  must 
provide  a  description  of  the  entify  or  group 
and  its  position  witiiin  the  reporting  entity, 
and  provide  the  following  certification: 

"(Name  of  the  entity(ies)]  hereby  certifies 
that  to  tlie  best  of  its  knowledge  and  belief 
it  meets  the  conditions  for  a  separate 
reporting  entify  as  described  in  Appendix  A 
to  17  CFR  part  420.  The  above  named  entify 
also  certifies  tliat  it  has  established  written 
policies  m  procedures,  including  ongoing 
compliance  monitoring  processes,  that  are 
designed  to  prevent  the  entify  or  group  of 
entities  from: 
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"(1)  Exchanging  any  of  the  following  Fomnik  for  Determiiiinfi  a 

i^nr.'Jl?  T  ^"  TT'^  ^""^  Reportable  Positioii-^ntinued 
(aj  positions  that  it  holds  or  plans  to  acquire 

in  a  Treasury  securify;  (b)  investment  '*  Amounts  in  millions  at  par  value) 
strategies  that  it  plans  to  follow  regarding 

Treasury  securities;  and  (c)  financing  Memorandum    #1:    Report    one 

strategies  that  it  plans  to  foUow  regarding  '°^  "***'**  includes  the  gross 

Treasury  securiUes.  or  par  amounts  of  ««unUesde- 

../,, ,                 •  .    ..      II     _•  livered     through     repurchase 

(2)  In  any  way  intentionally  acting  agreemenU,  wSiriUes  loaned, 

together  with  any  other  aggregating  entify  securities        pledged,        and 

with  respect  to  the  purchase,  sale,  retention  collateralized    loans.    Not    in- 

or  financing  of  Treasury  securities.  eluded  in  item  #6  (Gross  Fi- 

"The  above-named  entify  agrees  that  it  will  nancing  Position)  as  reported 

promptly  notify  the  Department  in  writing  above $ 

when  any  of  the  information  provided  to  Memorandum  #2:  If  the  optional 

obtain  separate  reporting  entify  status  exclusion  was  talcen  to  reduce 

changes  or  when  this  certification  is  no  '^*  amount  of  the  Gross  Fi- 

longer  valid."  nancing      Position      by      the 

Any  entify  that  previousfy  has  received  ^°T  of  securities  received 
.^  '.^^  .  ujj  •  T  °"^  "1**  "le  reporting  entity 
recognition  as  a  separate  bidder  m  Treasury  ^^  ^^^  have  effective  control 
auctions  from  the  Department  pursuant  to  31  over  (e.g.,  third  party  custodial 
CFR  Part  356  is  also  recognized  as  a  separate  structures.  hold-in-cu«tody  re- 
reporting  entify  without  further  action,  lationships,    coimterparfy    re- 

^^^  amount  of  reduction  here.  De- 

„           1     *_    »>            .    •  *'"*^  ^™  ''®™  *^  (Gross  Fi- 

rormula  lor  Determinuig  a  nancing  Position) „ $ 

Reportable  Position  Administrative  information  To  Be  Provided 

(S  Amoimts  in  millions  at  par  value]  in  the  Report 

Name  of  RepKJrting  Entity: 

Date  For  Which  Information  U  Address  of  Principal  Place  of  Business: 

Being  Reported: Name  and  Address  of  the  Designated  Filing 

1.  Cash/Immediate   Net   Settled  Entify: 

Positions S Treasury  Securify  Reported  on: 

2.  Net  When-Issued  Positions  for  CUSIP  Number: 

To-Be-Issued  and  Reopened  Is-  Date  or  Dates  for  Which  Information  Is 

sues  +$ Being  Reported: 

3.  Net  Forward  Settling  Positions  Date  Report  Submitted: 

Including  Next  Day  Settling  ....         +i  Name  and  Telephone  Number  of  Person  to 

4.  Net  Positions  in  Futures  Con-  Contact  Regarding  Information  Reported: 
tracts    Requiring    Delivery    of  Name  and  Position  of  Authorized 

the  Specific  Securify 4$ Individual  Submitting  this  Repori  (Chief 

5.  Net  STRIPS  Principal  Compo-  Financial  Officer,  Chief  Operating  OfBcer, 
nents  of  the  Specific  Securify  .         +$ ^'"^  Executive  OfBcer,  or  Managing  Partner 

6.  Gross  Financing  Position  (In-  or  Equivalent  of  Designated  Filing  Entity): 
eludes  toUl   of  securities  re-  Statement  of  Certification:  "The  reporting 
ceived  through  reverse  repos.     -  entify  submitting  this  report  and  the 
bonds  borrowed,  securities  re-  person(8)  by  whom  it  is  executed  hereby 
ceived             in             pledae  certify  that  all  information  contained  in  the 
collateralized  credit  extended.)         +$  report  is  accurate  and  complete  and  that  the 

7.  Net  Fails  Position  (Fails  to  Re-  tepatting  entify  is  incomphanoe  with  the 

ceive  less  Fails  to  Deliver.  If  T""^*      f  a  !»P^ifl"°   m    '^ 

equal  to  or  less  than  0,  report  Signature  of  Authorized  Person  Named 

O)  „ L^.         +$ ^bove: 

8.  Total  Reportable  Position  =$ •        •        •        •        • 

Date: 

Darcy  Bradbury, 

Deputy  Assistant  Secretary  (Federal  Finance). 
(FR  Doc.  95-30766  Filed  12-14-95;  1:59  pm) 
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Presidential  Documents 


Proclamation  6859  of  December  13,  1995 

To   Modify   the   Tariff-Rate   Quota   on   Italian-Type   Cheeses 
From  Poland 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  May  17,  1995,  the  United  States  and  Poland  signed  a  Record  of 
Understanding  Between  Poland  and  the  United  States  of  America  on  Agricul- 
tural Items,  which  provides  for  an  increase  in  the  allocation  to  Poland 
of  the  in-quota  quantity  of  the  tariff-rate  quota  on  Italian-type  cheeses. 

2.  Section  404(d)(3)  of  the  Uruguay  Round  Agreements  Act  ("the  URAA")(19 
U.S.C.  3601(d)(3))  authorizes  the  President  to  allocate  the  in-quota  quantity 
of  a  tariff-rate  quota  for  any  agricultural  product  among  supplying  countries 
or  customs  areas  and  to  modify  any  allocation  as  the  President  determines 
appropriate. 

3.  Accordingly,  pursuant  to  section  404(d)(3)  of  the  URAA,  I  have  determined 
that  it  is  appropriate  to  proclaim  an  increase  in  the  allocation  to  Poland 
of  the  in-quota  quantity  of  the  tariff-rate  quota  for  Italian-type  cheeses. 

4.  Section  604  of  the  Trade  Act  of  1974,  as  amended  ("the  1974  Act")(19 
U.S.C.  2483),  authorizes  the  President  to  embody  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("the  HTS")  the  substance  of  the  relevant 
provisions  of  that  Act,  and  of  other  Acts  affecting  import  treatment,  and 
actions  thereunder,  including  the  removal,  modification,  continueince,  or 
imposition  of  any  rate  of  duty  or  other  import  restriction.  The  modification 
of  the  allocation  to  Poland  of  the  in-quota  quantity  of  the  tariff-rate  quota 
for  Italian-type  cheeses  is  such  an  action. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  section  404(d)(3)  of  the  URAA  (19  U.S.C.  3601(d)(3))  and  section  604 
of  the  1974  Act  (19  U.S.C.  2483),  do  proclaim  that: 

(1)  Additional  U.S.  note  21  to  chapter  4  of  the  HTS  is  modified  by  deleting 
the  quantity  "1,100,000"  set  out  opposite  Poland  and  inserting  "1,325,000" 
in  lieu  thereof. 

(2)  This  proclamation  is  effective  with  respect  to  goods  entered  or  withdrawn 
from  warehouse  for  consumption  on  or  after  the  date  of  signature  of  this 
proclamation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  December,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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published  12-13-95 

JUSTICE  DEPARTMENT 
Prlaons  Bureau 

Institutional  management: 
Correspondence  between 
confined  inmates; 
published  12-18-95 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Electronic  Data  Gathering, 
Analysis,  and  Retrieval 
System  (EDGAR): 
Filer  Manual- 
Update  and  technical 
amendments;  published 
11-17-95 


TRANSPORTATION 
DEPARTMENT 
Federal  AvMton 
Administration 

Ainworthiness  directives: 
de  HaviNand;  piMshed  12- 

1-95 
Cessna;  published  12-1-95 

Coimnente  Due  Next 


AGRICULTURE 
DEPARTMENT 
Agricultural  MarfceUng 


Cherries  (tarQ  grown  in 
Michigan  et  al.;  comments 
due  by  12-29-95;  published 
11-29-95 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in  Florida;  comments 
due  by  12-26-95;  published 
11-28-95 

Potatoes  (Irish)  grown  in- 

Idaho  and  Oregon; 
comments  due  by  12-26- 
95;  published  11-24-95 
Prunes  (dried)  produced  in 

California;  comments  due  by 

12-26-95;  published  11-24- 

95 
Tomatoes  grown  in  Florida; 

comments  due  t>y  12-26-95; 

published  11-24-95 

AGRICULTURE 
DEPARTMENT  . 
Food  and  Consunter  Service 
Child  nutrition  programs: 

National  school  lunch 
program- 
Cheese  altemate  products 

specifications  removal; 

comments  due  by  12- 

27-95;  published  11-27- 

95 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  coraervation  and 

management 

GuH  of  Alasica  and  Berirtg 
Sea  and  Aleutian  Islands 
groundRsh;  comments  due 
by  12-28-95;  published 
11-29-95 

GuH  of  Alaska  groundfish; 
comments  due  by  12-29- 
95;  published  11-30-95 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Defense  Federal  Acquisition 
Regulation  supplement; 
contractor  purchasing 
system  reviews; 
comments  due  by  12-26- 
95;  published  10-27-95 
Federal  Acquisition  Regulation 
(FAR): 


Contingent  fees;  commenta 
due  by  12-26-95; 
published  10-26-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act 
State  operating  permits 
program— 

Kentudcy;  comments  due 
by  12-26-95;  published 
11-24-95 
Water  poliulion  control: 
Sewage  sludge;  use  or 
disposal  standards; 
comments  due  by  12-26- 
95:  published  10-25-95 
FARMCREDIT 
ADMIMSTRATION 
Farm  credH  systenc 

Fundng  and  fiscal  affairs, 
loan  poiictes  and 
operations,  and  fundmg 
operations- 
Global  debt  comments 
due  by  12-26-95; 
published  11-24-95 
Loan  policies  and 
operations- 
Loan  information 
disdosure;  comments 
due  by  12-26-95; 
published  11-24-95 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Comnxxi  carrier  services: 
Calling  party  telephone        ^ 
number- 
Privacy  requirements; 
comments  due  t>y  12- 
27-95;  published  12-11- 
95 

Radk)  stations;  table  of 

assigrvnents: 
.     Georgia;  comments  due  by 

12-26-95;  published  11-8- 

95 
New  Mexico;  comments  due 

by  12-26-95;  published 

11-9-95 
Oklahoma;  comments  due 

by  12-26-95;  published 

11-9-95 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  honw  toan  t>ank 
system: 

Memt)ership  approval; 
statutory  eiigi)ility 
requirements;  comments 
due  by  12-26-95;    . 
published  10-27-05 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
CMMran  and  FamlUas 
Administrstion 
Head  Start  Program: 
EKgitMBty,  recruitinent, 
selection,  enrollment,  and 
atterxlarKe  requirements; 
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commente  due  by  1^-26- 
95:  published  10-25|96 
HEALTH  AND  HUMAN 
SERVKCS  OCPARTMEKr 
FoodMd  Drag 


12- 


UMI 


Food  addHives: 
Polynws 
Etriytone-1 .4<ycloh^xytone 
dbinttiyleno 
terapNhaiate 
oopoiyners,  etc.; 
cunnants  dua  by 
26^;  piMshed    1-24- 
95 
Human  (kugK 
AnUbioHc  drugs 
Calpodoxime  proxelV,  etc. 
for  oral  suaponsion: 
commarts  dua  by;  12- 
27-95:  published  11-27- 
95 
MTEMOR  DEPARTMEirr 
National  Park  Sarvtoa 
Special  lagulalions:       | 
Qrvid  Teton  NalionallPark 
and  Jotm  0.  Rocfcelallef, 
Jr.  Memorlai  Parlcwiy, 
WY:  snowmobile  arid 
snoiwpiane  routes  a^ 
regulations;  commeMs 
due  by  12-26-95; 
publshed  10-25-95- 
INTEMOR  DEPARTMEirr 
Suifaoe  Mhttoig  Radaraatlon 


Permanent  program 


lec'iomation  plan 
*  submissions: 

Maryland;  comments  due  by 
12-27-95;  published  11- 
27-95  I 

Virginia;  comments  dge  by 
12-27-95;  published  11- 
27-95  I 

JUSTICE  DEPARTMEHT 

Motor  Vehide  Theft  Pra|wention 
Act  program  regulatio|is; 
comments  due  by  12{26-95: 
pubishad  10-24-95    I 
JUSTICE  DEPARTMENT 
Prtaona  Buiaau  I 

Inmate  control,  custody]  care. 

Discipline  and  good  Conduct 
time;  comments  due  t>y 
12-26-95;  published  10- 
26-95  J 

LABOR  0EPARTMEN1 
Oocupattonal  Safety  «mI 
Health  AdminiatrBtlon 
Safety  and  heaitfi  standards, 
etc: 


Methylene  chloride; 
occupational  exposure; 
comments  due  by  12-29- 
95;  pubished  ^2^» 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Contract  management- 
FAR  supplement  coverage 
on  government  property; 
revision;  commerrts  due 
by  12-26-95;  pubished 
10-25^ 
Federal  Acquisition  Regulation 
(FAR): 

Legal  proceedings  costs; 
comments  due  by  12-26- 
95;  published  10-26-95 

NATIONAL  LABOR 
RELATIONS  BOARD 
Administrative  law  judges;  roie 

modHicaiions;  comments 

due  by  12-29-95;  published 

12-1-95 
PERSONNEL  MANAGEMENT 
OFFICE 
Retirement: 

Federal  Employees 
Retirement  System- 

AltemaWe  forms  of 
armuity;  termination; 
comments  due  tiy  12- 
26-95;  published  10-25- 
95 
POSTAL  RATE  COMMISSION 
Practice  and  procedure  rules: 
Rate  and  classification 
changes:  expedition, 
flexibility,  and  innovation; 
commerte  due  by  12-26- 
95;  published  10-27-96 

SMALL  BUSINESS 
ADMINISTRATION 
Conflict  of  interests;  comments 
due  by  12-27-95;  published 
11-27-95 
Federal  regulatory  review: 
Government  contracting 
assistance;  comments  due 
by  12-27-95;  published 
11-27-95 
Procedure  rules  governing 
cases  before  Office  of 
Hearings  and  Appeals; 
comments  due  by  12-27- 
95;  published  11-27-95 
Program  Fraud  Civil 
Remedies  Act  regulations: 
comments  due  by  12-27- 
95;  published  11-27-95 


Small  business  investment 
companies;  comments 
due  by  12-28-95; 
published  11-28-95 
Freedom  of  Infomnation  and 
Pmaci  Acts;  Federal 
regulatory  review;  comments 
due  by  12-26-95;  published 
11-24-95 
Reporting  and  recordkeeping 
requirements,  eto.;  Federal 
regulatory  review;  comments 
due  by  12-26-95;  published 
11-24-95 
Small  business  size  standards: 
Federal  regulatory  review; 
comments  due  by  12-26- 
95;  published  11-24-95 
Nonmanufacturer  rule; 
waivers- 
Minicomputers;  comments 
due  by  12-29-95; 
published  12-13-95 
Standards  for  conducting 
business  with  SBA;  Federal 
regulatory  review;  comments 
due  by  12-26-95;  published 
11-24-95 
Surety  bond  guarantee 
;    program;  Federal  regulatory 
review;  comments  due  by 
12-27-95;  published  11-27- 
95 
STATE  DEPARTMENT 
Longshore  work  by  U.S. 
nationals;  foreign 
proHbitwns;  comments  due 
by  12-26-95;  published  11- 
24-95 
TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 
Drawtxidge  operattons: 
New  Yort(;  comments  due 
by  12-26-95;  published 
10-26-95 

TRANSPORTATION 
DEPARTMENT 
Federal  Avtatkm 
Adminlatratlon 

Airworthiness  directives: 
Canadair;  comments  due  by 

12-26-95;  published  10- 

24-95 
McDonnell  Douglas; 

comments  due  by  12-26- 

95;  published  10-24-95 
SAAB;  comments  due  by 

12-26-95;  published  10- 

24-95 
Airworthiness  standards: 


Special  conditions- 

AiRadk)  Corp.;  Beech 
model  58  airplanes; 
comments  due  by  12- 
26-95;  published  11-24- 
95 

Bombardter  Inc.;  high- 
intensity  radiated  fiekis; 
comments  due  t>y  12- 
26-95;  published  11-8- 
95 

Class  E  airspace:  comments 
dua  by  12-29-95;  published 
11-16-95 

Special  use  airspace; 
definitions;  comments  due 
by  12-27-95;  published  11- 
27-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Admlniatration 

Motor  vehkde  safety 
standards: 

Fuel  system  integrity- 
Compressed  natural  gas 
vehkdes  and  fuel 
containers;  comments 
due  by  12-26-95; 
published  11-24-95 

Head  restraints;  alternative 
testing  procedure 
renxjved:  comments  due 
by  12-26-95;  published 
10-24-95 

Lamps,  reflective  devices, 
and  associated 
equipment- 

Sigr^al  lamps  geometric 
visibility  requirements, 
and  rear  side  marker 
cotor,  comments  due  by 
12-26-95;  published  10- 
26-95 

Occupant  crash  protectx)rv- 

Air  bag  designs,  etc.; 
comments  due  by  12- 
26-95;  published  11-9- 
95 

VETERANS  AFFAIRS 
DEPARTMENT 

Disat)ilities  rating  schedule: 

Mental  disorders;  comments 
due  by  12-26-95; 
published  10-26-95 


CFR  CHECKLIST 


noa 


stock  Number 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  reviston  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  whnh  is  now  available  for  sale  at  the  Government  Printing 
Offne. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectkxis 
Affected),  whk:h  is  revised  monttily. 

The  annual  rate  for  sut>scripbon  to  all  revised  volumes  is  $883.00 
domestic,  $220.75  additional  for  foreign  maiHng. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  ttie  GPO  Order  Desk,  Monday  ttvough  Friday,  at  (202)  512-1800 
from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Tia* 


Stock  Nufflbar 


Prtee       RevWon  DM* 


1. 2  (2  Besen/ed) (86^^J26-0(Xni-8) $5 A) 

3  (1994  Compiolkxi 
and  Ports  100  and 

101) (869-02W)0002-6) 40.00 


4 „ (869-026-00003^ 

1-699  ..'. „...  (86WI26-00004-2) 

700-1199 (869-026-00005-1) 

120O-End,  6  (6 
Resenred) _  (86WI?6-00006-9) 


SiO 

23.00 
20  A) 


Jon.  1,  1995 

■Jon.  I,  1995 
Jon.  1.  199S 

Jon.  1,  1995 
Jan.  1, 1995 


23.00       Jan.  I,  1995 


0-26 (869-02W)0007-7) 21  JO 

27^ (869-026^)0008-5) 14.00 

46^1  (869-026-00009^3) 21.00 

52  „.... (869-026-00010-7) XJOO 

53-1209 „ (869-026-0001 1-5) 25.00 

210-299 (86WB6-00012-3) 34.00 

300-399 „ (86W)2W)0013-1) 16.00 

400-699 (869-026-00014^ 21.00 

700-at9 (869^)26-00015-6) 23.00 

900*9 (869-026-00016^) 32.00 

10O9'-1O59 (869-02W)0017-4) 23J)0 

1060-1 1 19 (86W)26-00018-2) \SJ0O 

1 120-1 199 .....  (869-02W)0019-1) ]2J0O 


32£0 
35.00 
16A) 
30.00 
40  A) 

usn 


1200-1499 (869-026-00020^) 

1500-1899 (869-O26O0021-2) 

1900-1939 „ (869-026^)0022-1) 

1940-1949 (869-026^)0023-9) 

1950-1999  (869-026KW)24-7) 

2000-€nd (869-026-00025-5) 

8 (869-026O0026-3) 

9  Parte: 

1-199  (869-026-00027-1) 

200^nd  (86W)26K)0028-0) 

10  Parte: 

0-50 - (869-026-00029-6) 3OJ0O 

51-199 -. (869-026-00030-1) 23.00 

200-399  ..._ (869-026-00031-0) 15.00 

400-499 (869-026-00032-8) 21.00 

500-£nd  (869-026-00033-6) 39.00 


Jon.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jan.  1, 1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jaal,  1995 
Jan.  1,  1995 
Jan.  1.  1995 
Jan.  1.  1995 
Jan.  1,  1995 
Jan.  1, 1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.1,  1995 
Jan.  1. 1995 


23J0O       Jan.  1,  1995 


30.00 
23.00 


Jan.  1, 1995 
Jan.1. 1995 

Jan.  1, 1995 
Jon.  1,  1995 
*Jan.  1,  1993 
Jan.  1, 1995 
Jan.  1. 1995 


11  

12  Pane: 

1-199  (869-O26-O0035-2) 

200-219 _ (869-026O0036-1) 

220-299 (869-026-00037-9) 

300-199 (869^)26^)0038-7) 

500-599 > (869-026-00039-5) 

600-End (869-026-00040-9) 

13 (869-026«J041-7) 


(869-026-00034-4) 1400       Jon.  1. 1995 


12.00 
16.00 
28.00 
23.00 
19.00 
35.00 

32.00 


Jan.  1, 1995 
Jan.  1. 1995 
Jan.  1,  1995 
Jan.  1, 1995 
Jan.  1,  1995 
Jan.  1,  1995 

Jan.  1,  1995 


14  Parte: 

1-59 (869-026-00042-5) 33jOO 

60-139  .„> (869-026-00043-3)  .....  27X10 

140-199  ._ (869-026^)0044-1) ]3J0O 

200-1 199 (869-026-00045-0) ZiJOO 

1200-End (869-026-00046-8) \6JB0 

15  Parte: 

0-299  (86W)26-00047-6)  .. 

300-799 (869-026-00048-4)  .. 

800-£nd  (869-026-0004»-2) .. 


16  Parte: 

0-149  (869-026-00050-6) 

150-^99 (869-026-00051-4) 

1000-€nd (869-026-00052-2) 

17  Parte: 

1-199  

200-239  

240-€nd  


26410 
21.00 

7j00 
19.n 
25O0 


(869-026-00054-9) 20O0 

(86W)2640055-7) 24.00 

(869-026-00056-5) 30.00 


181 

1-149  (869^)2600057-3) 16X10 

150-279 (86^026-00058-1) 13O0 

280-399 (869-026-00059-0) 13O0 

400-End  (869-026-00060-3) UJOO 


25.00 
21.00 
12X10 


191 

1-140  (869-026-00061-1) 

141-199 _ (869-026-00062-0) 

200-End  (869-026O0063-8) 

20  Parte: 

1-399  (869-026-00064-6) 

400-499 _ (869-026-00065^) 

500-End  (869-026-00066-2) 


TDM 
34.00 
34X10 


21 

1-99 

100-169 


.  (869-026-00067-1) 16X10 

(869-026-00068-9) 21.00 


170-199 (869-026O0069-7) 

200-299  . (869-026-00070-1)  ... 

300-499 (869-026-00071-9)  ... 

500-599 (869-026-00072-7)  ... 

600-799 (869-026-00073-5)  ... 

800-1299 (86WJ26-00074-3)  ... 

1300-End  .„...- (869-0*6-00075-1)  ... 

22  Parte: 

1-299  (869^)26-00076-0)  ... 

300-End  (869-026-00077-8)  ... 


22.00 
7J0O 
39.00 
22.m 
9.50 
23O0 
13.00 

33.00 
2A.Q0 

23 „ (869-026-00078-6) 22.00 

24  Parte: 

0-199  (869-02600079^) 40.00 

200-219 (869-026-00080-8) 19.00 

220-499 (869-026-00081-6) 23.00 

500-699 (869-026-00082-4) 20.00 

700-899 (869-026O0083-2) 24.00 

900-1699 (86W)26-00084-l) 24O0 

1700-£nd (869-026-00085-9) 17.00 

25 (869-026-00086-7) 32.00 

26  Parte: 

§§  1X1-1-1.60 (869-026-00087-5) 2\J00 

§§  1.61-1.169 (869-026-00088-3) 34.00 

§§  1.170-1.300 (869-026-00089-1) 24.00 

§§  1. 301-1  uJOO (869-026-0009O-5)  ..:...  17.00 

§§  1.401-1.440 (869-026-00091-3) 30.00 

§§l>i41-1.500 (869-026-00092-1)  22.M 

§§  1.501-1M) (869-026-00093-0) 21.00 

§§1.641-1.850 (869-026-00094-8) 25.00 

§§  1.851-1.907 (869-026«)095-6) 26.00 

§§1.908-1.1000 (869-026O0096-4) 27.00 

§§1.1001-1.1400  (869-026-00097-2) 2500 

§§  1.1401-€nd  (869-026^)0098-1) 33.00 

2-29 _ (869-026-00099^ 25X10 

30-39 (869-026-00100-6) 18.00 

4(W9  (869-026-00101-4) 14.00 


Jan.1, 
Jan.  1, 
Jan.  1, 
Jan.1. 
Jon.  1, 

Jan.1, 
Jan.1, 
Jan.1, 

Jan.1, 
Jan.  1, 
Jan.1, 

Apr.  1. 
Apr.1, 
Apr.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.1, 
Apr.1. 

Apr.1, 
Apr.1, 
Apr.1. 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


Apr 
Apr 
Apr 
Apr. 
Apr 
Apr. 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr. 
Apr 
Apr. 
Apr 


Apr.1, 
Apr.1, 

Apr.1. 


995 
995 
996 
995 
995 

995 
995 
995 

995 
995 
995 

995 
995 
995 

995 
995 
995 
995 

995 
995 
995 

995 
995 
995 


995 
995 
995 
995 
995 
995 
995 

995 
995 

995 


995 
995 
995 
995 
995 
995 
995 

995 


995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
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TM» 


l86Mfi6-O0102-2) 14J10 

1869-026-00103-1)  —  2U» 

069^-026-00104^  —  6A> 

k86»^J26^105-7)  _.  &00 

106-5) 37J0 

;869'<>26-00107-3) ......  MM 


869^026-00106-1) 
109-0) 


27j00 
22A) 


2» 

0-99  „.. 
100^199 

^Kr*I^^T  .••«.••.••■-••-•••••• 

1900-1910  (§§1901.1  to 

19ia999) 

1910  (§§1910.1000  to 

end) 

1911-1925 

•192Mnd  


;869^<a6-O011O-3) 21  in 

111-1) 9.50 

:869H126-001124)) 36i» 

:869^>26^113-«) 17i)0 


Apf.  1,  1995 

Apr.  1,  1995 

<Apr.  1, 1990 

Apr.  1, 1995 

Apr.  1, 1995 
•Apr.  1. 1994 

July  1,1995 
July  1,1995 

July  1,1995 
July  1,1995 
July  1,1995 
July  1,1995 


Ml 
1-199  „- 
200-699. 
70O-End 


31 

0-199  .... 
200^nd 


1-39,  Vol  I ... 
1-39,  Vol.  d . 
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'  Becau»  fitte  3  is  an  annud  compiation,  IHt  volumt  aid  at  prtvioui  voiutnet 
should  be  rekvwd  as  a  permanent  teference  source. 

»The  Jiiy  1,  1985  edHion  o«  32  CfR  Ports  1-189  contarts  a  note  only  for 
Pols  1-39  inclusive.  For  the  tiJ  text  o<  the  Defense  AccMS«<wn  BeguWions 
in  Pots  1-39,  consult  the  three  CFB  volumes  issued  as  of  Ju(y  1,  1964,  containing 
those  parts. 

JThe  J*iy  1,  1985  edrtioo  ot  41  CFR  Chapters  1-100  contains  o  note  onty 
lor  Chapters  1  to  49  inclusive.  For  the  tul  text  of  procuement  regkiabans 
in  Chapters  1  to  49,  consJt  the  eleven  CFB  volumes  issued  as  of  July  I, 
1964  containing  those  chapters. 

*No  amendments  to  this  volurrte  were  promulgated  dunng  the  period  Apr. 
I.  1990  to  Mar.  31,  1995.  The  CFB  volume  issued  April  t,  1990,  should  be 
retained. 

'No  amendments  to  this  volume  were  promulgated  dicing  the  period  July 
I,  1991  to  June  30,  199S.  The  CFB  volume  issued  July  1,  1991,  should  be  retoned. 

♦No  arrwndments  to  the  volume  were  promulgaled  during  the  period  January 
1,  1993  to  December  31,  1994.  The  CFB  volume  Issued  January  1,  1993,  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  1993,  to  September  30,  1994.  The  CFR  volume  issued  October  1,  1993,  shoM 
be  retained. 

•No  amendments  to  this  votume  were  promulgated  during  the  period  April 
1,  1994  to  March  31,  1995.  The  CFB  volume  issued  April  1,  1994,  should  be 
retained. 
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the  Office  of  the  Federal  Register,  National  Archives  and  Records 
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edition  is  $494,  or  S544  for  a  combined  Federal  Raster,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
sumcripfion;  the  microfiche  edition  of  the  Feder^  Register 
including  the  Federal  Register  Index  and  LSA  is  S433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
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2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 
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documents. 
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WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  aSect  them. 
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Station  Metro) 
RESEiVATlCmS:   202-523-4538 
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See  National  Telecommtmications  and  Information 
Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Bai^ladesh,  65290-65291 

Brazil,  65291 

China,  65292-65295 

Colombia,  65295-65296 

El  Salvador,  65296-65297 

India.  65297 

Kenya,  65297-65298 

United  Arab  Emirates,  65298-65299 
Textile  and  apparel  categories: 

Correlation  with  U.S.  Harmonized  Tariff  Schedule,  65299 
Textile  consultation;  review  of  trade: 

Bulgaria.  65292 

Commodity  Futures  Trading  Commission 

RULES 

Foreign  futures  and  options  transactions: 
Spot  foreign  exchange  operation  between  Deutsche  mark 
and  French  franc;  conditions  for  offer  or  sale  to 
persons  in  United  States,  65236-65237 

Cooperative'state  Research,  Education,  and  Extension 
Service 

PROPOSED  RULES 
Grants: 
Higher  Education  Challenge  Grants  Program; 
administrative  provisions,  65444-65454 


Customs  Service 

NOTICES 

Commercial  gauger 
Approval — 
Freeboard  International,  65377 
Inter-Globe  Marine  Consultants,  65377-65378 
Commercial  gauger,  and  commercial  laboratory 
accreditations: 
Approval — 
Caeser  J.  Thibodeaux,  Inc.,  65376-65377 
Inspectorate  America  Corp.,  65377 
Revocation — 
Johnnie  Wilson  Inspections,  Inc.,  65378 
Commercial  laboratory  accreditations: 
Gulf  Coast  Systems  &  Associates,  Inc.,  65378 

Education  Department 

NOTICES 

Postsecondary  education: 
National  direct  and  Federal  Perkins  student  loan 

programs;  directory  of  designated  low-income 

schools;  availability,  65299 

Energy  Department 

See  &iergy  Research  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  restoration  and  waste  management: 
Waste  managenient  programmatic  draft  environmental 
impact  statement;  request  for  comments,  65299- 
65300 
Environmental  statements;  availability,  etc.: 
Savannah  River  Site,  SC;  interim  management  of  nuclear 
materials,  65300-65316 
Grant  and  cooperative  agreement  awards: 
United  States  Automotive  Materials  Partnership,  65300 

Energy  Research  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Financial  assistance  program — 
Computational  structural  biology,  65320-65321 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Asbestos — 
Multi-layered  systems  analysis;  clarification,  65243- 
65244 
Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Municipal  waste  combustors,  65382-65387 
Standards  and  emission  guidelines,  65387-65436 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Massachusetts.  65240-65243 
PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Mimicipal  waste  combustors,  65437 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Massachusetts,  65262 
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Agency  infixination  collection  activities  under  OMB 

review,  653^1-65323 
Air  pollution;  sti  ndards  of  performance  for  new  stationary 
sources: 
Municipal  wa^e  ctmibustors 
Lead-add  v^cle  batteries  combustion.  65438-65441' '^ 
Meetings: 
Common  sense  initiatiTe — 
Automobile  manufacturing,  iron  and  steel,  and 

computers  and  electronics  sectors,  65323-65324 

Equal  Empioymtnt  Opportunity  Commisaion 

PnOPOaEO  RULES 

Unsupervised  Waivers  of  Rights  and  Claims  under  Age 
EHscriminatiOn  in  Employment  Act  Regulatory 
Guidance  Negotiated  Rulemaking  Advisory  Committee: 
Meeting.  65261-65262 

Federal  Aviation  Administration 

PnOPOaCD  RULES 
Airworthiness  directives: 

Beech,  65254-65256 

Fokker,  65256-65258 

Jetstream,  65298-65260 
Special  use  airspace  forms;  definitions 

Correction,  65}54 


Airport  noise  compatibility  program: 
Ft.  LauderdalefHoUywood  International  Airport,  65373- 
65376 
Antidrug  prograoi  for  persoimel  engaged  in  specified 

aviation  activities,  65376 
Meetings: 
Air  Traffic  Procedxires  Advisory  Committee,  65376 

Federal  Communications  Commission 

RULES  { 

Radio  stations;  t^ble  of  assignments: 

Arizona,  65244 
Nonccs 

Rulemaking  prooeedings;  petitions  filed,  granted,  denied, 
etc.,  65324 

t 

Federal  Energy  Beguiatory  Commission 

NOTICES 

Electric  rate  and  icorporate  regulation  filings: 

Piney  Creek  Lj*..  65316 
Environmental  statements;  availability,  etc.: 

Great  Lakes  Gas  Transmission  Co.,  65316-65318 

Transcontinental  Gas  Pipe  Line  Corp.,  65318-65319 
Applications,  heifirings,  determinations,  etc.: 

Iroquois  Gas  IVansmission  System,  L.P.,  65319 

Montana  Pow^  Co..  65319-65320 

Natiu^l  Gas  Pipeline  Co.  of  America  et  al.,  65320 

Ohio  Power  Ce..  65320 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunsh|ne  Act,  65379 

I 

Federsl  Procurefnent  Policy  Office 

NOTICES  I 

Acquisition  regulations: 
Federal  regulatory  review.  FAR  part  15  rewrite;  comment 
request  vik  Internet,  65360 


Federal  Reeerve  Systam 

PROPOSED  RULES 

Conflict  of  interests,  65249-65254 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Carolina  First  Corp.  et  al.,  65324-65325 
Citi-Bancshares.  Inc.,  et  al.,  65325 
First  American  Corp.,  65325-65326 
First  National  Bank  Employee  Stock  Ownership  Plan  et 

al.,  65325 
Middleforic  Financial  Group,  Inc..  et  aL,  65326-65327 
Yarbrough,  Julie  Christine,  et  al.,  65326 

Federal  Trsde  Commission  . 

NOTICES 

Made  in  USA  claims  in  product  advertising  and  labeling; 

workshop,  65327-65328 
Prohibited  tfade  practices: 
Devro  International  PLC,  65328-65338 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

65354 
Environmental  statements;  availability,  etc.: 

Silvio  O.  Conte  National  Fish  and  Wildlife  Refuge,  MA, 
^  65355-65357 

Food  and  Drug  Administration 

PROPOSED  RULES 
Medical  devices: 
Cigarettes  and  smokeless  tobacco  products;  restriction  of 
sale  and  distribution  to  protect  children  and 
adolescents 
Correction,  65260-65261 
NOTICES 

Medical  devices;  premarket  approval: 
Bioetica,  Inc.;  HEMOSTAGENE  absorbable  collagen 

hemostatic  sponge,  65347-65348 
Cochlear  Corp.;  Nucleus  22-Channel  Cochlear  implant, 

65348-65349 
Pharmacia,  Inc.;  Model  WS-100  pliolens  ultraviolet- 
absorbing  siUcone  posterior  chamber  intracular  lens, 
65348 
Progressive  Agioplasty  Systems,  Inc.;  PAS  LaCrosse 
PTCA  catheter,  65347 
Nicotine-containing  cigarettes  and  smokeless  tobacco 
products;  analysis  regarding  FDA's  jiuisdiction 
Correction,  65349-65350 
Organization,  functions,  and  authority  delegations: 
Center  for  Devices  and  Radiological  Health,  65350 
Food  and  Drug  Administration,  65351 

Grain  inspection,  Pacicers  and  Stocicyards  Administration 

RULES 

Federal  regulatory  review: 
Official  and  unofficial  weighing  services  within  assigned 
areas  of  responsibility 
Reinstatement  of  prior  regulations,  65235-65234 

Health  and  Human  Services 

See  Health  Resources  and  Services  Administration 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  PoUcy  and  Research 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
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NOTICES 

Organization,  functions,  and  authority  delegations: 
Aging  Administration,  65338-65346 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
January,  65351 

intarior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 


National  Archives  and  Records  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Move  to  Archives  II,  College  Park.  MB — 
Reference  service  on  certain  textual  records;  temporary 
closure,  65358-65359 

National  Highway  Traffic  Safety  Admlnistiation 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
School  bus  audible  exterior  back-up  warning  signals; 
petition  denied,  65262-65263 


Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  (rf  income  taxes  at  source: 
Indian  gaming  profits  to  tribal  members;  withholding  on 
distributions,  65237-65238 

International  Trade  Administration 

NOTICES 
Antidumping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Japan,  65264 
Cold-rolled  carbon  steel  flat  products  from— 
Germany,  65264-65284 
Korea,  65284-65288 
Antidumping  duty  orders  and  findings: 

Determinations  not  to  revoke,  65288-65289 
Countervailing  duties: 
Cotton  yam  from — 

Peru,  65289 
Cut-to-length  carbon  steel  plate  from — 
Brazil,  65289 

interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Consolidated  Rail  Corp.,  65357 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 

Land  use  plans;  standards  and  guidelines,  65353 
Idaho  land  use  plans  for  rangeland  health  standards  and 

guidelines;  planning  criteria  availability,  65352 
Management  framework  plans,  etc.: 

Utah,  65353 
Meetings: 

Mojhave-Southem  Great  Basin  Resource  Advisory 
Coimcil,  65353-65354 
Realty  actions;  sales,  leases,  etc.: 

Florida,  65354 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Mars  Global  Surveyor  mission.  65357-65358 


National  Institutes  of  Health  -" 

NOTICES 
Meetings: 
National  Institute  of  Mental  Health,  65351-65352 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Meetings: 
Olympic  Coast  National  Marine  Sanctuary  Advisory 
Council,  65289-65290 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Meetings: 
Spectrum  Planning  and  Policy  Advisory  Committee, 
65290 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  plants — 
Light  water  reactor  pressure  vessels;  fracture  toughness 
requirements,  65456-65476 
NOTICES 

Meetings;  Sunshine  Act,  65379 
Applications,  hearings,  determinations,  etc.: 
Union  Electric  Co.,  65359-65360 

Personnel  Management  Office 

PROPOSED  RULES 

Prevailing  rate  systems 
Federal  wage  system  wage  areas;  redefinition  for  pay- 
setting  purposes,  65245-65249 

Postal  Service 

RULES 

International  Mail  Manual: 
Items  mailed  by  or  on  behalf  of  senders  in  U.S.  and  other 
countries,  65238-65240 

Public  Healtii  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Hazardous  materials: 
Hazardous  materials  transportation — 
Miscellaneous  amendments,  65492-65504 
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VII 
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Securities  and  Excttange  Commission 

NOTICES 

Self-regulatory  or^nizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  65360-65362 
Chicago  Stock  Exchange,  hic,  65362-65364 
Philadelphia  Stqclc  Exchange.  Inc..  65364-65365 

Applications,  hea^ngs,  determinations,  etc.: 
First  National  B^nk  of  Southern  Africa  Ltd.,  65365-65367 
Keithley  Instruments.  Inc..  65367 
Readicare,  Inc.,  65367 
Sirrom  Capital  Corp.,  65367-65360 
Variable  Insurance  Funds  et  al.,  65369-65372 

Small  Business  Administration 

NOTICES 

License  surrenders: 
Diversified  Capital  Funding  Corp.,  65372 

Stats  Department: 

NOTICES  I 

Meetings:  1 

International  Cofnmunications  and  Information  Policy 
Advisory  Committee,  65372-65373 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard   I 

See  Federal  Aviation  Administration 

See  National  Higluvay  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 


Separate  Parts  In  This  issue 

Part  II 

Environmental  Protection  Agency,  65382-65441 

Part  III 

Department  of  Ag^culture,  Cooperative  State  Research, 
Education,  and  Extension  Service.  65444-65454 


Part  IV 

Nuclear  Regulatory  Commission,  65456-65476 

PartV 

Department  of  Transportation,  Coast  Guard,  65478-65490 

Part  VI 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  65492-65504 
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Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  in  the  Reader  Aids! 

Beginning  with  the  issue  of  December  4, 1995,  a  new  listing 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Effect 
Today  will  remind  readers  about  Rules  docimients 
published  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
documents  published  in  past  issues.  Only  those  documents 
published  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 

The  Reminders  featiue  is  intended  as  a  reader  aid  only. 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 
significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 
for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
documents  published  prior  to  November  1,  1995  will  be 
listed  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
niunbers,  Federal  Register  finding  aids,  and  a  list  of 
docimients  on  pubUc  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulalory  documents  having  general 
applkabiiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tides  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paoiters  and 
Stocicyanto  Administration 

7CFRPart800 

OfflciayUnofflcial  Weighing  Service 

AQBCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  amending  portions  of  Part  800, 
General  Regulations  under  the  United 
Stetes  Grain  Standards  Act,  as  amended 
(USGSA).  The  action  is  being  taken  to 
reinstate  the  regulations  contained  in  7 
CFR  Part  800  prior  to  the  effective  date 
of  the  direct  final  rule  that  vras 
published  in  the  Federal  Register  on 
August  2, 1995  (60  FR  39242).  The  . 
action  is  necessary  because  we  received 
adverse  comments  on  the  direct  final 
rule,  and  we  were  unable  to  withdraw 
it  before  the  effective  date.  We  will 
follow  this  action  with  a  proposed  rule 
to  provide  adequate  opportunity  to 
comment  on  proposed  changes 
contained  in  the  direct  final  rule. 
dates:  December  19, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  WoUam,  USDA-GIPSA,  Room 
0623-South  Building,  1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20090-6454. 
telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not-significant  for  the  purpose  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  OMB. 

Executive  Order  12778 

This  amended  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 


intended  to  have  a  retroactive  effect. 
The  United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restriction  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act  Otherwise,  this 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  irreconcilable  conflict  with  this 
rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

James  R.  Baker,  Administrator, 
Gn>SA,  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  ntunber  of  small 
entities.  Most  users  of  the  official 
inspection  and  weighing  services  and 
those  persons  that  perform  those 
services  do  not  meet  the  requirements 
for  small  entities  as  defined  in  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Furdier,  the  standards  are 
applied  equally  to  all  entities. 

InfiDrmation  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.         * 
chapter  35),  the  information  collection 
and  Recordkeeping  requirements  in  Part 
800  have  been  approved  previously  by 
OMB  and  assigned  OMB  No.  0580- 
0013. 

Background 

The  direct  final  rule  published  August 
2, 1995,  (60  FR  39242)  notified  the 
public  of  amendments  to  those 
regulations  that  prohibit  official 
agencies  to  provide  official  weighing 
service  when  they  provide  similar 
unofficial  service.  GIPSA  had  plaimed 
to  allow  agencies  to  do  both  official  and 
unofficial  weighing  within  their 
assigned  areas.  Two  written  adverse 
comments  in  response  to  the  direct  final 
rule  were  received.  The  direct  final  rule 
was  inadvertently  not  withdrawn  prior 
to  its  effective  date.  The  rule  became 
effective  on  October  2, 1995.  This  final 
rule  amends  the  regulations  by 
reinstating  the  regulations  that  were  in 
effect  prior  to  the  efiisctive  date  of  the 
direct  final  rule.  The  agency  now  plans 
to  publish  a  proposed  rule  for  public 
comment  before  taking  further  action  to 
change  the  regulations. 


Pursuant  to  5  U.S.C.  553,  it  also  found 
and  determined  that,  upon  good  cause, 
it  is  impracticable,  unnecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  or  to  engage  in 
further  public  procedure  prior  to 
implementing  this  action  and  that  good 
cause  exist  for  not  postponing  the 
efiisctive  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  reinstates  the 
regulations  prior  to  effective  date  of  the 
direct  final  rule  the  was  inadvertently 
not  withdrawn;  and  (2)  a  proposed  rule 
will  be  published  before  any  further 
changes  to  the  regulations  are  made  and 
the  pubUc  will  be  afforded  the 
opportunity  to  comment. 

Final  Action 

List  (rfSubiects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Conflict  of  interests, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  800  is  amended  as  follows: 

PART  800-GENERAL  REGULATIONS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Aothoriiy:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  seq.) 

2.  Section  800.76(a)  is  revised  as 
follows: 

§800.78    Prohibited  service*;  restricted 


(a)  Prohibited  services.  No  agency 
shall  perform  any  function  or  provide 
any  service  on  the  basis  of  unofficial 
standards,  procedures,  factors,  or 
criteria  if  the  agency  is  designated  or 
authorized  to  perform  the  service  or 
provide  the  service  on  an  official  basis 
under  the  Act. 

*  *        •        *        • 

3.  Section  800.186(c)(3)  introductory 
text  is  revised  to  read  as  follows: 

$800,188    Standards  of  conducL 

*  •        •        •        * 

(c)*  *  * 

(3)  Engage  in  any  outside  (unofficial) 
work  or  activity  that: 

*  »        *        «        • 

4.  Section  800.195(f)(5)(ii)  is  revised 
to  read  as  follows: 

$800,195    Delegations. 


Federal 
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«)•  •  • 

(5)*  *  • 

(ii)  Unofficial  a^vities.  The  delegated 
State  or  personnel  employed  by  the 
State  shall  not  perform  any  unofficial 
service  that  is  the  same  as  any  of  the 
official  services  covered  by  the 
delegation.  I 

5.  Section  800.1B6(g)(6Kii}  is  revised 
to  read  as  follows: 


f8IM.196 


(8) 
(6) 


196   IMsgiMbne 

•  •  •!  • 
.     .     . 

•  •     *  \ 


(ii)  Unofficial  activities.  The  agency  or 
personnel  employed  by  the  agency  shall 
not  perform  any  uhofficial  service  that 
is  the  same  as  the  official  services 
covered  by  the  designation. 


t 


Dated:  December  $,  1995. 

AdministTator. 

[PR  Doc.  95-30593  rUed  12-18-95;  8:45  ami 


OOMMOOmr  FU1URE8  TRAOMQ 


17CFf(Part30 

Foreign  Option  TIanaactlons 

aqBCY:  Commodity  Futures  Trading 
Commission. 

ACnoicOder. 

summary:  The  Co^odity  Futures 
Trading  Commission  (Commission)  is 
issuing  this  Order  pursuant  to  which 
Option  Contracts  on  a  spot  foreign 
exchange  operatiota  between  the 
Deutsche  Mark  and  the  French  Franc 
(DEM/FRF)  tradecf  on  the  Marche  a 
Tenne  Intemationnl  de  France  (MATIF) 
may  be  o^red  or  sold  to  persons 
located  in  the  United  States.  This  Order 
makes  it  unlawful!  for  any  person  to 
engage  in  the  offet  or  sale  of  a  foreign 
option  product  uiAil  the  Commission, 
by  order,  authorizes  such  foreign  option 
to  be  offered  or  sold  in  the  United  States 
and  the  procedures  established  by  the 
Muttial  Recognitien  Memorandum  of 
Understanding  (MRMOU)  with  the 
French  Commission  des  Operations  de 
Bourse. 
^FGCnVE  date:  Jqnuary  18, 1996. 

FOR  FURTHER  MFO^TKM  CONTACT: 
Warren  R.  Gorlick.  Esq.,  Division  of 
Trading  and  Marigets,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  N.W., 
Washington,  D.C.  |20581.  Telephone: 
(202) 418-5435 


SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order 

United  States  of  America  Befiore  the 
Commodity  Futures  Trading 
Commiasioa 

Order  Pursuant  to  the  Mutual  Recognition 
Memorandum  of  Understanding  with  the 
French  Commission  des  Operations  de 
Bourse  and  Rule  30.3(a}  Pamitting  Option 
Contracts  on  the  DEM/FRF  Traded  on  the 
Marche  a  Terme  International  de  France 
(MATIF)  to  Be  Offered  or  Sold  to  Persons 
Located  in  the  United  States  Thirty  Days 
After  Puldiaition  of  This  Notice  in  the 
Federal  Reffster  Absent  Further  Notice 

By  Order  issued  cm  December  17, 
1991  (Initial  Order)  >,  the  Commission 
authorized,  pursuant  to  the  Mutual 
Recognition  Memorandum  of 
Understanding  (MRMOU)  ^  and 
Commission  rule  30.3(a),3  certain  option 
products  traded  on  the  MATIF  to  be 
offered  or  sold  in  the  United  States. 

By  letter  dated  October  24, 1995. 
MATIF  notified  the  Commission  that  on 
October  23, 1995  it  would  be 
introducing  Option  Contracts  based  cm 
the  DEM/FRF  and  requested  that  the 
Commission  supplement  its  Initial 
Order  authorizing  the  offer  and  sale  in 
the  United  States  of  Options  on  the 
Notional  Bond,  Uie  3-montii  PIBOR.  the 
3-month  EUROI^M  Futures  Contracts; 
a  Supplemental  Order.  57  FR 10987 
(April  1, 1992),  authorizing  the  offer  and 
sale  in  the  United  States  of  Options  on 
the  Ltmg-Tenn  ECU  Bond  Futures 
Contracts;  a  Supplemental  Order,  59  FR 
22971  (May  4. 1994),  authorizing  the 
oQa  and  safe  in  the  United  States  of 
Options  on  the  USD/DEM  and  U^V 
FRF;  and  a  Supplemental  Order,  60  FR  , 
34458  Quly  3, 1995).  authorizing  the 
offer  and  nle  in  the  United  States  of 
Options  on  the  GBP/DEM  and  the  DBA/ 
m.  by  also  authorizing  the  MATIFs 
Option  Contracts  on  the  EKM/FRF  to  be 
offered  or  sold  to  persons  located  in  the 
United  States.^  Based  upon  the 


*  See  56  FR  6634S  (December  23. 1991). 

>  See  55  FR  23902  Qune  13, 1990).  Among  otlier 
things,  tliis  arrangement  provides  a  mechanism 
pursuant  to  which  certain  option  products  traded 
on  the  Marche  a  Terms  International  de  France 
(MATTF)  may  be  offered  or  sold  to  customers 
resident  in  the  United  States  thirty  days  after 
publication  in  the  Federal  lagialar  of  a  notice 
specifying  the  particular  option  contracts  to  be 
offered  or  sold. 

'Commission  rule  30.3(a),  17 CFR  30.3(a),  makes 
it  unlawful  for  any  person  to  engage  in  the  offer  or 
sale  of  a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such  foreign 
option  to  be  offered  or  sold  in  the  United  States. 

'See  letter  dated  October  24. 1995  from  Catherine 
Langlais,  MATIF,  to  )ane  C.  Kang,  Esq..  Division  of 
Trading  and  Markets.  See  also  letter  dated 
Noveimwr  6, 1995  from  Frederic  Perier, 
Conunission  des  Operations  de  Bourse,  to  Andrea 
M.  Corcoran,  Director,  Division  of  Trading  and 
Markets. 


foregoing,  and  pursuant  to  the  terms  of 
the  MRMOU,  the  Commission  hereby 
publishes  this  Order  in  the  Federal 
Register  pursuant  to  which  the 
particular  Option  Contracts  specified 
herein  may  be  offered  or  sold  thirty  days 
after  the  publication  of  this  Order. 

Accordingly,  pursuant  to  Commission 
rule  30.3(a),  17  CFR  30.3(a),  and  Article 
n.  paragraph  6(b)  and  Article  V. 
paragraph  6  of  the  MRMOU  signed  by 
the  Ck>mmission  on  June  6. 1990  (55  FR 
23902  (June  13, 1990)).  and  subject  to 
the  terms  and  conditions  specified  in 
the  MRK^U,  the  Commission  hereby 
issues  this  Order  pursuant  to  which 
Cation  Contracts  based  on  the  DEM/ 
FRF  traded  on  the  MATIF  may  be 
offsred  (h*  sold  to  persons  located  in  the 
United  States  thirty  days  after 
publication  of  this  Order  in  the  Federal 
Register,  unless  prior  to  that  date  the 
Commission  receives  any  comments 
which  may  result  in  a  determination  to 
delay  the  effective  date  of  the  Order 
pending  review  of  such  comments. 
Under  such  circumstances  the 
Commission  will  provide  notice. 

Contract  Specifications 

IXM/FRF  Option 

Type 

European  styfe 

Underlying  Intraest 

Spot  currency  transacticm  I^M  against 
FRF 

Contract  Size 

DEM  100,000 

■    i 

Strike  Price 

Expressed  in  FRF,  with  2  decimals. 
Strike  price  intervals:  1  Centime  (3.40-  . 
3.41) 

Quotation 

Premium  in  %  of  the  DEM  nominal, 

with  2  decimals. 
Ex:  0.45%  stands  for  100,000  x  0.45/100 

=  DEM  450. 
In  specific  cases,  premium  with  3 

decimals. 

Tick 

Size:  0,01% 

Value:  0.01/100  x  100,000  =  DEM  10 

Expiration 

3  monthly  +  3  quarterly  expirations 
from  March  (H),  June  (M). 
September  (U).  IJecember  (Z) 

Last  Trading  Day 

Thursday  following  the  3rd  Wednesday 
of  expiration  month  at  9:00  am 
(New  York  time) 


First  Trading  Day 

First  business  day  following  an 
expiration  date 

Exercise 

After  settlement  of  a  spot-fixing  on  the 
expiration  date,  automatic  exercise 
of  in-the-money  options. 

Exercise:  exchange  of  underlying 
currencies 

Trading  Hours 

Open  outcry:  9:15  am  to  5:00  pm  (Paris 
time) 


THS  (after  hours  trading):  5:00  pm  to 
9:15  am 

List  of  Subiects^  17  CFR  Part  30 

(Commodity  fiitiues.  Commodity 
options,  Foreign  transactions. 

Accordingly,  17  CFR  part  30  is 
amended  as  set  forth  below: 

PART  30-FOREIGN  FUTURES  AND 
FOREIGN  OFTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 


Anthority:  Sees.  2(a)(lMA),  4. 4c,  and  8a  of 

the  Commodity  Exchange  Act.  7  U.S.C  2. 6. 
6c  and  12a. 

2,  Appendix  B  to  part  30  is  amended 
by  adding  the  following  entry  after  the 
existing  entries  for  the  "Marche  a  Terme 
International  de  France"  to  read  as 
follows: 

Appendix  B  to  Part  30 — Option 
Contracts  Permitted  to  be  Offered  or 
Sold  in  the  U.S.  Pursuant  to  §  30.3(a) 


Exchange 

Type  of  contract 

FR  date  and  citation 

Marche  a  Terme  Intemationai  de  France 

• 

Option  Contracts  on  the  Deutsche  Mark  and 
the  French  Franc  (DEM/FRF). 

1                •                •                • 

Decerrter  19. 1995;  60  FR  65P37 

Issued  in  Washington,  D.C  on  December  6, 
1995. 

Jem  A.  Webb. 
Secretary  to  the  Commission. 
(FR  Doc.  95-30361  Filed  12-18-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  31 

[TD8634] 

RIN  1546-AT12 

Withholding  on  Distributions  of  Indian 
Gaming  Profits  to  Tribal  Members 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasiuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  income  tax 
withholding  requirement  on 
distributions  of  profits  finm  certain 
gaming  activities  made  to  members  of 
Indian  tribes  under  section  3402(r)  of 
the  Internal  Revenue  Code  of  1986. 
Those  affected  by  the  regulations  are 
persons,  including  Indian  tribes,  making 
payments  to  members  of  Indian  tribes 
bom  net  revenues  of  certain  gaming 
activities  conducted  or  licensed  by  the 
tribes.  Also  affected  are  members  of 
Indian  tribes  who  receive  the  payments. 

DATES:  These  regulations  are  effective 
December  19, 1995. 

For  date  of  applicability,  see 
§31.3402(r)-l(b). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Wilson  (202)  622-6040  (not  a 
toll-fi«e  nimiber). 


SUPPLEMENTARY  INFORMATION: 
Backgronnd 

This  document  contains  amendments 
to  the  Employment  Tax  Regulations  (26 
CFR  part  31)  under  section  3402(r). 
Section  3402(r)  was  added  by  section 
701  of  the  Uruguay  Round  Agreements 
Act.  which  approved  the  trade 
agreements  resulting  from  the  Uruguay 
Round  of  multilateral  trade  negotiations 
under  the  auspices  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
and  the  Statement  of  Administrative 
Action  to  implement  the  Agreements. 

On  December  22, 1994,  temporary 
regulations  (TD  8574)  relating  to 
withholding  on  distributions  of  Indian 
gaming  profits  to  tribal  members  under 
section  3402(r)  were  published  in  the 
Federal  Register  (59  FR  65939).  A 
notice  of  proposed  rulemaking  (EE-60- 
94)  cross-referencing  the  temporary 
regulations  was  published  in  the 
Federal  Register  for  the  same  day  (59 
FR  65982).  No  public  hearing  was 
requested  or  held. 

Also  on  December  22. 1994.  the  IRS 
mailed  a  copy  of  Notice  1026.  providing 
withholding  tables  for  use  in  1995,  to 
Indian  tribes  and  gaming  establishments 
listed  with  the  National  Indian  Gaming 
Commission.  For  1996  and  subsequent 
years,  tables  will  be  printed  in  a 
supplement  to  Qrcular  E. 

The  IRS  received  written  comments 
responding  to  the  notice  of  proposed 
rulemaking.  After  consideration  of  the 
comments,  the  regulations  proposed  by 
EE-60-94  are  adopted  as  revised  by  this 
Treasury  decision,  and  the 
corresponding  temporary  regulations  are 
withdrawn.  The  regulations  contain  no 
substantive  changes. 


Explanation  of  Provisions 

1.  Indian  Gaming  Regulatory  Act.  Net 
revenue  from  certain  gaming  activities 
conducted  or  licensed  by  an  Indian  tribe 
may  be  used  to  make  taxable 
distributions  to  members  of  the  Indian 
tribe.  The  tribe  must  notify  its  members 
of  the  tax  liability  at  the  tifne  the 
payments  are  made.  25  U.S.C.  2710 
(b)(3)  and  (d)(1). 

2.  Prior  law.  Prior  to  the  addition  of 
section  3402(r)  in  1994,  a  tribe  was  not 
required  to  withhold  on  these 
distributions  to  tribal  members  except  to 
the  extent  backup  withholding  rules 
applied  under  section  3406. 

3.  Code  section  3402(r).  Section 
3402(r)  generally  requires  that,  for 
payments  made  after  December  31. 
1994,  persons,  including  Indian  tribes, 
making  payments  to  members  of  Indian 
tribes  fit)m  the  net  revenues  of  certain 
gaming  activities  conducted  or  licensed 
by  the  tribes  deduct  and  withhold 
income  taxes  from  those  payments. 
Section  3402(r)  provides  that  the 
withholding  amount  be  calculated 
assuming  that  the  taxpayer  is  single  and 
has  one  exemption. 

4.  Legislative  history.  The  legislative 
history  of  section  3402(r)  indicates  that 
the  goal  of  the  new  withholding 
requirement  was  to  make  it  easier  for 
tribal  members  who  receive  gaming 
distributions  to  meet  their  tax 
responsibilities: 

Distributions  of  net  revenues  from  gaming 
activity  by  an  Indian  tribe  may  result  in 
significant  tax  liability  to  the  tribe's 
members.  Establishing  withholding  on  such 
payments  will  more  closely  match  estimated 
tax  payments  to  ultimate  tax  liability.  For 
some  tribal  members,  this  change  may 
eliminate  the  need  to  make  quarterly 
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ortimated  tax  poymeiits.  For  others,  it  will 
reduce  the  likelihood  tiut  they  will  Ck» 
penalties  for  underpayment  of  tax  at  the  time 
oftaxSling.  I 

H.R.  Rq).  No.  826Jl03d  Cong.,  2d  Sess., 
ptl.  at  170-171  (1094). 

5.  Proposed  regiilathns.  The  proposed 
regulations  impleqient  the  withlioldlng 
method  prescribed  by  section  3402(r). 
They  also  pennit  afdditiaoal 
withholding  by  agfeement  between  the 
tribal  member  and,the  tribe. 

6.  Conunents  and  final  regulations. 
The  IRS  received  only  two  written 
comments  on  the  proposed  regulations. 
After  consideratioa  of  bodi  comments, 
the  proposed  reguktions  are  adopted 
with  no  substantive  changes. 

No  comments  w^re  received  from  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

Special  Amdyses 

It  has  been  deteitnined  that  this 
Treasury  decision  is  not  a  »gnificant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  ^tdred.  It  also  has 
been  determined  tjiat  section  5S3(b)  of 
the  Administrative  Procadiire  Act  (5 
U.S.C.  chaptOT  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
sectioi  7805(1)  of  Qie  Internal  Revenue 
Code,  the  notice  of  propoeed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  busiaess. 


AadMriljr:  26  U.S.C.  780S  *  * 


•••^t'VcjT* 


.  The  principal  author 
of  the  regulations  is  febecca  Wilson,  Office 
of  the  Associate  Chieif  Counsel  (Employee 
Benefits  and  BxemptX)rganizations),  IRS. 
However,  other  personnel  from  the  IRS  and 
Treasury  Depaitmenl  participated  in  their 
development.  I 

List  of  SabiecU  in  fse  CFR  Part  31 

Employment  ta^fts.  Income  taxes. 
Penalties,  Pension!,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation. 

AdeptioB  of  Ameodikients  to  the 
RegnlatiODS 

Accordingly,  26ICFR  part  31  is 
amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE  J 

Paragraph  1.  TIib  authority  citation 
for  part  31  is  amended  by  removing  the 
entry  for  section  31.3402(r)-lT  and 
adding  an  entry  in  numerical  order  to 
read  as  follows: 


Section  31.3402(r>-l  also  issued  un^er  26 
U.S.C  3402(p)  and  (r),  *  •  * 

Par.  2.  Section  3l.3402[r)-l  is  added 
to  read  as  follows: 

f31.34(tt(r>-1    wmMwIdbigon 

OMvaNnNinS  Ol  miBMn  ^MINIQ  pfCNIU  10 


(a)  (1)  Gmmatmh,  Section  3402(rKl) 
requires  every  person,  including  an 
Indian  tribe,  making  a  payment  to  a 
member  of  an  Indian  tribe  from  the  net 
revenues  of  any  class  II  or  class  m 
gaming  activity,  as  defined  in  25  U.S.C 
2703,  ccmducted  (»-  licensed  by  such 
tribe  to  deduct  and  withhold  from  such 
payment  a  tax  in  an  amount  equal  to 
such  payment's  proportionate  share  of 
the  annualized  tax,  as  that  term  is 
defined  in  section  3402(rM3). 

(2)  Withholding  tables.  Except  as 
provided  in  paragraph  (a)(4)  of  this 
section,  the  amount  of  a  payment's 
proportionate  share  of  the  annualized 
tax  shall  be  determined  under  the 
applicable  table  provided  by  the 
Commissioner. 

(3)  Annualized  amount  of  payment. 
Section  3402(r)(5)  provides  that 
payments  shall  be  placed  on  an 
annualized  basis  under  regulations 
prescribed  by  the  Secretary.  A  payment 
may  be  placed  on  an  annualized  basis 
by  multiplying  the  amount  of  the 
payment  t^  the  total  number  of 
payments  to  be  made  in  a  calendar  year. 
For  example,  a  monthly  payment  may 
be  annualized  by  multiplying  the 
amount  of  the  payment  by  12.  Similarly, 
a  quarterly  payment  may  be  annualized 
by  multiplying  the  amount  of  the 
payment  by  4. 

(4)  Alternate  withholding 
procedures — (i)  In  general.  Any 
procedure  for  determining  the  amount 
to  be  deducted  and  withheld  under 
section  3402(r)  may  be  used,  provided 
that  the  amount  of  tax  deducted  and 
withheld  is  substantially  the  same  as  it 
would  be  using  the  tables  provided  by 
the  Commissioner  imder  paragraph 
(a)(2)  of  this  section.  At  the  election  of 
an  Indian  tribe,.the  amount  to  be 
deducted  and  withheld  under  section 
3402(r)  shall  be  determined  in 
accordance  with  this  alternate 
procedure. 

(ii)  Method  of  election.  It  is  sufficient 
for  purposes  of  making  an  election 
under  this  paragraph  (a)(4)  that  an 
Indian  tribe  evidence  the  election  in  any 
reasonable  way,  including  use  of  a 
particular  method.  Thus,  no  written 
election  is  required. 

(5)  Additional  withholding  permitted. 
Consistent  with  the  provisions  of 
section  3402(p),  a  tribal  member  and  a 
tribe  may  enter  into  an  agreement  to 


im>vide  for  the  deduction  and 
Withholding  of  additional  amoimts  from 
ftayments  in  order  to  satisfy  the 
anticipated  tax  liability  of  the  tribal 
member.  The  agreement  may  be  made  in 
a  manner  similar  to  that  described  in 
§  31.3402(p)-l  (with  respect  to 
voluntary  withholding  agreements 
betvreen  employees  and  nnployers). 

(b)  Effective  date.  This  section  applies 
to  payments  made  after  December  31, 
1994. 

f31J402(r)-1T    [Removed] 

Par.  3.  Section  31.3402(r)-lT  is 
removed. 
Maigant  Mifaiar  Richardaoo, 

Conunissioner  of  Internal  Revenue. 

Approved:  November  28, 1995. 
LasUe  Saaimls. 

Assistant  Secretary  of  the  Treasury. 
(PR  Doc  95-30683  Filed  12-18-95;  8:45  am] 
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POSTAL  SERVICE 

39CFRPart20 

bilMlin  Rul«  Amending  International 
Mail  Manual  Subohaplar  790,  ttmna 
MaHad  Abroad  by  or  on  Behalf  of 
Sendera  In  the  U.S.  and  Certain  Other 
Countriea 

agency:  Postal  Service. 
ACTION:  Interim  rule. 

SUMMARY:  Chi  N4arch  10, 1994,  the  Postal 
Service  published  in  the  Federal 
Register  (59  FR 11188-11193) 
amendments  to  certain  rules  in 
International  Mail  Manual  (IMM) 
subchapter  790  to  clarify  when  a 
mailing  in  a  foreign  coimtry  is  by  or  on 
behalf  of  a  resident  of  the  United  States 
for  the  purposes  of  collecting  U.S. 
domestic  postage:  and  to  auuorize  the 
collection  of  U.S.  domestic  postage  on 
certain  mail  posted  in  a  foreign  country 
by  or  on  behalf  of  a  person  who  is  not 
a  resident  of  that  foreign  coimtry.  This 
document  amends  IMM  subchapter  790 
to  remove  the  threshold  of  1,000  pieces 
mailed  abroad  in  a  30-day  period  by  a 
U.S.  resident  and  to  remove  the 
standards  relative  to  the  collection  of 
U.S.  domestic  postage  on  "A-B-C 
remair'.The  basis  for  the  amended  rules 
is  contained  in  article  25,  Posting 
Abroad  of  Letter-Post  Items,  of  the 
Universal  Postal  Convention 
(Washington,  1989). 
DATES:  The  interim  rule  is  effective 
January  1, 1996.  Comments  must  be 
received  on  or  before  January  18, 1996. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 


International  Pricing,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW  RM 
4400-^B,  Washington,  DC  20260-6500. 
Copies  of  all  written  comments  will  be 
available  at  the  above  address  for  public 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FOR  FliRTHER  INFORMATION  CONTACT:  John 
F.  Alepa,  (202)  268-4071. 
SUPPt-BMENTARY  INFORMATION:  In  1994, 
the  Uiuversal  Postal  Union  (UPU)  met 
in  Congress  in  Seoul,  Korea,  to  amend 
and  adopt  the  Acts  of  the  Universal 
Postal  Union.  The  Acts  come  in\o  force 
on  January  1, 1996.  The  United  States  is 
a  member  of  the  UPU.  By  virtue  of  that 
membership,  the  U.S.  Postal  Service 
must  adhere  to  the  Agreements  of  the 
UPU  to  which  it  is  a  signatory. 

The  UPU  adopted  revisions  to  the 
Acts  of  the  Universal  Postal  Union, 
including  article  25  of  the  Universal 
Postal  Convention.  Article  25  no  longer 
contains  a  provision  {wrmitting  the 
Postal  Service  to  collect  U.S.  domestic 
postage  from  a  resident  of  the  United 
States  when  mailings  made  abroad  for 
that  resident  exceed  1,000  pieces  in  a 
30-day  period  without  regaird  to  whether 
the  postage  paid  in  the  foreign  country 
is  less  than  the  applicable  U.S.  domestic 
postage.  In  addition,  article  25  no  longer 
grants  authority  to  the  Postal  Service  to 
collect  U.S.  domestic  postage  for  items 
for  delivery  in  the  United  States  from  a 
mailer  who  posts,  or  causes  to  be 
posted,  such  items  in  a  country  other 
than  the  country  of  that  mailer's 
residence.  Rather,  any  charge  will  be 
due  from  the  dispatching  postal 
administration. 

As  a  result  of  the  revisions  to  article 
25,  the  Postal  Service  is  amending  IMM 
subchapter  790  to  remove  the  threshold 
of  1,000  pieces  mailed  abroad  in  a  30- 
day  period  by  a  U.S.  resident  and  to 
remove  the  standards  relative  to  the 
collection  of  U.S.  domestic  gostage  on 
"A-B-C  remail"  (that  is,  a  method  of 
mailing  in  which  a  person  or  firm  mails 
from  a  country  other  than  the  one  of 
which  it  is  a  resident  to  a  third  country 
in  order  to  benefit  from  lower 
international  postage  rates  in  the 
coimtry  of  mailing). 

Specifically,  the  1994  Congress 
amended  article  25,  Posting  Abroad  of 
Letter-Post  Items,  which  contains  four 
paragraphs.  Paragraphs  1  through  3 
relate  to  items  mailed  fit)m  abroad  back 
into  the  country  of  residence  of  the 
sender.  Paragraph  4  relates  to  items 
mailed  by  residents  of  one  country  from 
a  second  country  for  delivery  in  a  third 
country.  This  method  of  mailing  (as 
discussed  above)  is  commonly  referred 
to  as  "A-B-C  remail." 


Paragraph  1  was  amended  to  remove 
the  provision  that  permitted  postal 
administrations  to  invoke  action  against 
a  person  or  firm  mailing  to  that  person's 
or  firm's  country  of  residence  from 
another  country  solely  on  the  basis  of 
the  number  of  items  mailed.  Article  25, 
paragraph  1 ,  requires  that  the  mailing  be 
made  "with  the  object  of  profiting  by 
more  favorable  rate  conditions  there." 
To  comply  with  this  revision,  the  Postal 
Service  is  removing  from  IMM 
subchapter  790  the  provision  that 
provides  that  applicable  U.S.  domestic 
postage  is  due  when  "1,000  or  more 
such  items  are  mailed  in  a  30-day 
period  regardless  of  whether  the  foreign 
postage  is  lower  than  the  comparable 
U.S.  postage." 

Paragraph  4  regulates  "A-B-C 
remail."  This  method  of  mailing  occurs 
when  a  resident  of  country  A  mails  fitim 
country  B  mail  destinating  in  country  C 
This  method  is  generally  economically 
feasible  because  of  differences  in  the 
terminal  dues  system  provided  by  the 
Universal  Postal  Convention.  Most 
developing  countries  (which  generally 
originate  small  volumes  of  outgoing 
international  mail)  are  assigned  a  lower 
terminal  dues  rate  than  developed 
countries  (which  generally  originate 
large  volumes  of  outgoing  international 
mail). 

Under  the  current  terminal  dues 
system,  for  example,  two  countries  each 
annually  exchanging  more  than  150  tons 
of  mail  would  pay  terminal  dues 
equivalent  to  25  cents  for  a  V2-ounce 
item.  By  contrast,  two  countries  each 
armually  exchanging  150  tons  or  less  of 
mail  would  pay  terminal  dues 
equivalent  to  only  6  cents  for  the  same 
V2-ounce  item. 

When  "A-B-C  remail"  is  used,  that 
mailing  method  harms  both  country  A 
(because  it  loses  revenue  and  mail 
volume)  and  country  C  (because  it 
receives  less  in  terminal  dues  fit)m 
country  B  than  it  would  receive  from 
country  A).  This  lower  rate  of  terminal 
dues  generally  does  not  compensate  the 
delivering  country  for  the  actual  cost  of 
handling  such  mail. 

To  correct  this  situation,  the  1994 
Universal  Postal  Congress  adopted  a 
new  terminal  dues  system  and 
introduced  a  separate  rate  for  "bulk 
mail,"  regardless  of  where  that  mail 
originates.  The  delivering  country  will 
be  able  to  collect  the  same  rate  in 
terminal  dues  without  regard  to  the 
country  originating  the  mail.  This 
revised  system  should  reduce 
considerably  the  volume  of  mail 
migrating  bom  developed  countries  to 
developing  countries  solely  to  take 
advantage  of  lower  international  rates 


made  possible  from  different  terminal 
dues  rates. 

In  some  cases,  the  1994  Congress 
recognized  that  even  this  "bulk  mail" 
rate  of  terminal  dues  would  not  provide 
full  compensation  to  the  delivering 
postal  administration  and  that  migration 
of  mail  might  continue.  Accordingly, 
article  25,  paragraph  4,  allows  the 
delivering  postal  administration  to 
collect  the  equivalent  of  "bulk  mail" 
terminal  dues  fix)m  the  dispatching 
postal  administration  if  the  delivering 
administration  is  not  receiving 
appropriate  remuneration.  However,  the 
delivering  administration  will  no  longer 
be  able  to  collect  extra  compensation 
fit)m  the  sender  of  the  items. 
Remuneration  is  strictly  between  the 
dispatching  and  delivering  postal 
administrations.  Therefore,  the  Postal 
Service  is  eliminating  its  rules  in  IMM 
subchapter  790  concerning  the 
collection  of  U.S.  domestic  postage  from 
the  sender  of  so-called  "A-B-C  remail." 

Although  39  U.S.C.  407  does  not 
require  advance  notice  and  opportunity 
for  submission  of  comments,  and  the 
Postal  Service  is  exempted  by  39  U.S.C 
41Q(a)  from  the  advance  notice 
requirements  of  the  Administrative 
Procedure  Act  regarding  rulemaking  (5 
U.S.C.  553),  the  Postal  Service  invites 
public  comment. 

The  Postal  Service  adopts  on  an 
interim  basis,  pending  receipt  and 
consideration  of  public  comment,  the 
following  amendments  to  subchapter 
790  of  the  International  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  Incorporation  by 
reference.  International  postal  services. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  S  U.S.C.  552(a);  39  U.S.C.  401. 
404.  407.  408. 

2.  The  International  Mail  Manual  is 
amended  by  revising  subchapter  790, 
Items  Mailed  Abroad  by  or  on  Behalf  of 
Senders  in  the  U.S.  and  Certain  Other 
Countries,  to  read  as  follows: 

790  items  Mailed  Abroad  by  or  on 
Behalf  of  Senders  in  the  United  States 

791  Postage  Payment  Required 

Payinent  of  U.S.  postage  is  required  to 
secure  delivery  of  mail  when  the 
mailing  is  by  or  on  behalf  of  a  person 
or  firm  that  is  a  resident  of  the  United 
States  and  the  foreign  postage  rate 
applied  to  such  items  is  lower  than  the 
comparable  U.S.  domestic  postage  rate. 
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792  Definition  of  tenns 

792.1  Resident 

A  resident  of  tlie  United  States 
includes  any  finn  thiat  has  a  place  of 
business  in  the  United  States  or  is 
incorporated  or  otherwise  organized  in 
■the  United  States,  it$  territories,  or  its 
possessions. 

792.2  By  or  on  Belalf 

A  mailing  is  made  by  or  on  behalf  of 
a  person  or  firm  that  is  a  resident  of  the 
United  States  if  suck  a  resident  seeks  or 
expects  to  derive  economic  benefit  or 
advantage  irom  thatimailing. 

792.3  Place  of  Buaineu 

A  place  of  business  in  the  United 
States  is  any  location  in  the  United 
States,  its  territories,  or  its  possessions 
where  a  firm's  employees  or  agents 
regularly  have  pers(|nal  contact  with 
other  individuals  for  conducting  the 
firm's  business.  For  the  purposes  of  this 
section,  a  firm  whose  employees  or 
agents  have  personail  contact  with  others 
for  conducting  the  ^rm's  business  in 
different  places  in  tlie  United  States  for 
short  periods  (for  eTfample,  at  hotels  in 
difiierent  cities  for  1  or  2  days  at  a  time) 
is  considered  to  have  a  place  of  business 
in  the  United  States' if  the  aggregate 
amount  of  time  spent  in  the  United 
States  is  180  days  of  more  within  12 
consecutive  months 

792.4  Agent 

The  use  of  a  nonekclusive  agent  in  the 
United  States  for  the  sole  purpose  of 
accepting  orders  and  remissions  for 
transmission  to  a  fiiin  in  another 
coimtry  or  for  the  sole  purpose  of 
distributing  merchahdise  manufactiired 
in  another  country  sad  shipped  to  the 
United  States  in  bu|c  does  not  by  itself 
estabUsh  a  place  of  business  in  the 
United  States. 

793  Advance  Pa3n|ient  Required 

793.1  Sample  Mailpiace 

A  sender  affected  by  the  provisions  in 
791  must  submit  a  ^mple  mailpiece 
(envelope  and  contents)  from  the 
proposed  mailing;  a  statement  about  the 
number  of  items  to  be  mailed,  the  date 
of  mailing,  and  the  place  of  mailing;  and 
a  check,  made  payable  to  the  U.S.  Postal 
Service,  to  cover  the  amount  of  the 
applicable  U.S.  postage.  The  sample 
mailpiece,  statement,  and  check  must  be 
sent  to:  Manager,  International  Pricing, 
U.S.  Postal  Service.  475  LTnlant  Plz. 
SW.,  Washington.  DC  20260-6500. 

793.2  Headquarter  Notification 

Headquarters  provides  notification  of 
postage  acceptance  end  approval  of  the 
mailing  to  the  sender  and  to  the 


receiving  U.S.  exchange  office.  This 
notification  permits  the  items  in  the 
mailing  to  go  forward  to  the  addressees 
without  delay  when  the  items  reach  the 
United  States. 

794  Advance  Payment  Not  Made 

794.1  Return  or  Disposal  of  Items 

Items  may  be  returned  to  origin  or 
disposed  of  in  accordance  with  postal 
regulations  if  U.S.  postage  is  not  paid. 

794.2  Mailings  Without  Advance 
Payment 

A  mailing  subject  to  the  provisions  in 
791  received  without  advance  payment 
of  U.S.  domestic  postage  is  held  at  the 
receiving  U.S.  exchange  office.  The 
exchange  office  reports  the  mailing  to 
the  manager  of  International  Pricing, 
USPS  Headquarters.  (The  exchange 
office  is  advised  to  release  the  mail 
when  the  applicable  postage  is  paid.) 
The  report  must  contain  the  following 
information: 

a.  Title  and/or  nature  of  the  items. 

b.  Identity  of  the  sender. 

c.  Niunber  of  items  detained. 

d.  Weight  of  a  single  item. 

e.  Foreign  postage  paid  per  item, 
f  Country  of  mailing. 

795  Report  of  Mailings 

The  receiving  U.S.  exchange  office 
must  report  any  mail  appearing  to  be 
subject  to  the  provisions  of  this 
subchapter  to  the  manager  of 
International  Pricing,  USPS 
Headquarters. 
Stanley  F.  Mira. 
Chief  Counsel,  Legislative. 
(FR  Doc.  95-30668  Filed  12-18-95;  8:45  am] 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
(IIA44-1-7167a;  A-1-FRL-6314-C1 

Approval  and  Promulgation  of  Air 
Quality  Implamentatlon  Plana; 
Maaaachuaetts;  Beat  Available 
Controla  for  Conaumer  and 
Commercial  Products  Oncluding 
Architectural  and  Industrial 
Maintenance  Coatings) 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  establishes 
and  requires  VOC  emission  standards 


for  architectural  and  industrial 
maintenance  coatings  and  10  categories 
of  consiuner  products.  The  intended 
effect  of  this  action  is  to  approve  a 
revision  to  Massachusetts  SIP  which 
reduces  VOC  emissions  from 
architectiual  and  industrial 
maintenance  coatings  and  10  categories 
of  consumer  products.  This  action  is 
being  taken  in  accordance  with  Section 
183(e)  of  the  Clean  Air  Act.  ^  r/ 

DATES:  This  action  is  effective  February 
20, 1996,  unless  notice  is  received  by 
January  18, 1996,  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Acting  Director,  Air. 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  dtuing 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  lOth 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  (LE-131).  Washington, 
D.C.  20460;  and  the  Division  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street,  8th  Floor.  Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Cosgrove,  (617)  565-3246. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Clean  Air  Act,  EPA  is  required  to  (1) 
study  emissions  of  VOCs  from  consumer 
and  commercial  products;  (2)  list  those 
categories  of  products  that  account  for  at 
least  80  percent  of  the  total  VOC 
emissions  fit}m  consiuner  and 
commercial  products  in  areas  of  the 
country  that  fail  to  meet  the  national  air 
quality  standards  set  for  grotmd-level 
ozone;  and  (3)  divide  the  list  into  four 
groups,  and  regulate  one  group  every 
two  years  using  best  available  controls, 
as  defined  by  the  Clean  Air  Act. 

In  March  1995.  EPA  issued  a  report  to 
Congress,  Study  of  Volatile  Organic 
Compound  Emissions  from  Consumer 
and  Commercial  Products,  which 
evaluated  the  contribution  of  VOC 
emissions  itom  consumer  and 
commercial  products  on  ground-level 
ozone  levels,  and  established  criteria 
and  a  schedule  for  regulating  these 
products  imder  the  Clean  Air  Act. 
Architectural  coatings  and  consumer 
and  commercial  products  (24  categories 
of  household  products)  are  in  the  first 
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group  of  products  to  be  regulated  by 
EPA  no  later  than  March  1997. 
Massachusetts  decided  to  adopt  rules  . 
for  consumer  and  commercial  products 
in  advance  of  a  federal  rulei  to  get  credit 
for  reductions  from  this  category  in  its 
15%  plan. 

Massachusetts  was  required  to 
submit,  by  November  15, 1993,  a  SIP 
revision  for  Reasonable  Further  Progress 
(RFP)  for  15%  reduction  of  VOCs  as 
necessary  for  moderate  areas  and  above. 
The  entire  state  of  Massachusetts  is 
classified  as  serious  nonattainment  area, 
therefore  the  15%  plan  must  cover  the 
entire  state. 

On  May  6. 1994,  the  Massachusetts 
DEP  submitted  to  EPA  for  comment, 
proposed  amendments  to  the  SIP  to 
addiress  the  RFP  requirements  including 
new  air  pollution  control  regulations 
entitled  "Control  of  Volatile  Organic 
Compounds  from  Consiuner  and 
Commercial  Products"  and  "Control  of 
VOCs  from  Architectural  and  Industrial 
Maintenance  Coating."  Massachusetts 
held  a  public  hearings  on  May  6, 10, 11, 
and  13, 1994  throughout  the  State  for  its 
proposed  architectural  and  industrial 
maintenance  coatings  rule.  Public 
hearings  were  held  June  22  and  24  for 
Massachusetts'  proposed  consumer  and 
commercial  products  rule.  EPA 
submitted  written  comments  regarding 
the  proposed  regulations  on  May  19, 
1994  and  June  22, 1994.  Subsequent  to 
the  public  hearings,  Massachusetts 
decided  to  consolidate  the  architectural 
and  industrial  maintenance  coatings 
rule  and  the  consumer  and  commercial 
products  rule  into  a  single  rule.  The 
consolidated  rule  was  effective  on 
November  18, 1994,  upon  publication  in 
the  Massachusetts  Register. 

On  January  9. 1995,  the 
Commonwealth  Massachusetts 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  amends  310  CMR  7.00  by 
adding  Section  310  CMR  7.25,  Best 
Available  Controls- for  Consumer  and 
Commercial  Products . 

The  adopted  regulation  310  CMR 
7.25,  "Best  Available  Controls  for 
Consumer  and  Commercial  Products," 
regulates  the  VOC  content  of  consumer 
and  commercial  products.  The 
regulation  applies  to  any  person  who 
sells,  offers  for  sale,  or  manufactures  for 
sale  within  Massachusetts  consumer 
and  commercial  products  and 
architectural  or  industrial  maintenance 
coatings  specified  in  310  CMR  7.25. 

Summary  of  SIP  Revision 

"Consumer  product"  is  defined  by 
Massachusetts  as:  "A  chemically 
formulated  product  used  by  household, 
commercial,  and  institutional 


consumers  including,  but  not  limited  to, 
detergents;  cleaning  compounds; 
polishes;  floor  finishes;  cosmetics; 
personal  care  products;  home,  lawn,  and 
garden  products;  disinfectants; 
sanitizers;  and  automotive  specialty 
products.  This  definition  of  "consumer 
product"  excludes  architectural 
coatings." 

"Architectural  Coating"  is  defined  as: 
"Any  coating  which  is  applied  to 
stationary  structiues  or  their 
appurtenances,  mobile  homes, 
pavements,  or  curbs." 

The  consumer  products  portion  of  the 
rule,  section  7.25(12),  contains  limits 
that  specify  the  maximum  allowed  VOC 
content  (%VOC  by  weight)  for  the 
following  categories  of  commercial  and 
consumer  products:  air  fresheners, 
cleaners,  engine  degreasers,  floor 
polishes/waxes,  furniture  maintenance 
products,  general  purpose  cleaners, 
glass  cleaners,  hair  spray,  insecticides, 
laundry  prewash.  antiperspirants  and 
deodorants.  Manufacturers  must  comply 
with  these  limits  by  October  1,  1995. 

The  Architectural  and  Industrial 
Maintenance  portion  of  the  rule,  section 
7.25(11),  requires  manufacturers  to 
comply  with  VOC  limits  (grams  VOC/ 
liter  or  lbs  VOC/gal)  by  October  1, 1995, 
for  the  following  categories  of 
Architectural  coatings:  flat  coatings, 
non-flat  coatings,  anti-graffiti  coating, 
bituminous  pavement  sealer,  bond 
breakers,  calcimine  recoating  product, 
concrete  curing  compound,  concrete/ 
masonry  conditioner,  dry  fog  coating, 
fire  retardant  coating,  form  release 
compound,  graphic  arts  coating  (sign 
paint),  high  temperature  industrial 
maintenance  coating,  industrial 
maintenance  coating,  lacquer,  magnesite 
cement  coating,  mastic  texture  coating, 
metallic  pigmented  coating,  multicolor 
coating,  pretreatment  wash  primer, 
primer/sealer/undercoat,  quick  dry 
primer/sealer/undercoat,  roof  coating, 
sanding  sealer,  shellac,  stains,  opaque, 
swimming  pool  coating,  tile-like  glaze, 
traffic  coating,  varnish,  waterproofing 
sealer,  wood  preservative,  and  any  other 
architectural  coating  not  otherwise 
specified. 

EPA's  evaluation  is  detailed  in  a 
memorandum,  entitled  "Technical 
Support  Document  for  Massachusetts 
Air  Pollution  Control  Regulation  ,  310 
CMR  7.25,  Best  Available  Controls  for 
Consumer  and  Commercial  Products 
(including  Architectural  and  Industrial 
Maintenance  Coatings)." 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 


publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  February  20, 
1996  unless  adverse  or  critical 
comments  are  received  by  January  18, 
1996. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawm  before  the 
effective  date  by  simultaneously 
publishing  a  subsequent  notice  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  February  20, 
1996. 

Final  Action 

EPA  is  approving  Section  310  CMR 
7.25,  Best  Available  Controls  for 
Consumer  and  Commercial  Products. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Madates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
undertake  various  actions  in  association 
with  proposed  or  final  rules  that  include 
a  Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  the  private  sector,  or  to  State,  local, 
or  tribal  governments  in  the  aggregate. 

Throu^  submission  of  this  state 
implementation  plem  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section 
183(e)  of  the  Clean  Air  Act.  These  rules 
may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  being  approved  by  this 
action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  regulations  under  State 
law.  Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
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this  Hnal  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State.  . 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  federal  Register  on 
January  19. 1989  ^4  FR  2214-2225).  as 
revised  by  an  Octi^ber  4. 1993, 
memorandum  froti  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables. 

The  OMB  has  ejiempted  this  action 
from  review  unde|'  Executive  Order 
12866.  { 

SIP  approvals  u|ider  section  110  and 
subchapter  I,  PartD  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  iiiposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  smjall  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
fisderal  inquiry  into  the  economic 
reasonableness  of! state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  dn  such  groimds. 
Union  Electric  Cd  v.  U.S.  E.PA.,  427 
U.S.  246,  256-66  [S.Ct.  1976);  42  U.S.C. 
7410  (a){2).  r 

On  January  6,  W89.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Tabl4  3  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPAl  has  submitted  a 
request  for  a  penianent  waiver  for  Table 
2  and  Table  3  Sn^  revisions.  OMB  has 
agreed  to  continub  the  temporary  waiver 


until  such  time  as  it  rules  on  EPA's 
request. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  alloMring  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  20, 
1996.  Fihng  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  Hnality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the 
Commonwealth  of  Massachusett  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 


Dated:  September  21. 1995. 
JohnP.DeVUlan, 
Regional  Administrator,  EPA  New  Engfand. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sutjpart  W— Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(108)  to  read  as 
follows: 

152.1120    Identification  of  plan. 

***** 

(c)»  •  • 

(108)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  January  9, 
1995. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  January  9, 1995  submitting  a 
revision  to  the  Massachusetts  State 
Implementation  Plan. 

(B)  The  following  portions  of  the 
Rules  Governing  the  Control  of  Air 
Pollution  for  the  Commonwealth  of 
Massachusetts  effective  on  November 
18, 1994:  310  Code  of  Massachusetts 
Regulations  Section  7.25  U  Best 
Available  Controls  for  Consumer  and 
Commercial  Products. 

3.  In  §  52.1167,  Table  52.1167  is 
amended  by  adding  a  new  entry  for  310 
CMR  7.25  in  numerical  order  to  read  as 
follows:. 

§52.1167    EPA-approved  Maseaehuseetts 
State  rsgulations. 


Table  52.1167.— EPA-Approved  Rules  and  Regulations 

(See  Notes  at  end  of  tabl^ 


State  citation 


Titte/subject 


Date  sut>- 

mittedby 

State 


Date  approved  by 
EPA 


Federal  Register  citation     52. 1 1 20(c) 


Comments/unap- 
proved  sections 


310  CMR  7.25.. 


>st  available  con- 
trols for  consumer 
and  commercial 
products. 


11/18/94    December  19.  1995  ..    60  FR  65242 


108    Includes  architectural 
&  industrial  main- 
tenance coatings. 
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40  CFR  Part  61 

[FRL-63M-3] 

A8t}e8tos  NESHAP  Clarification 
Regar]^ng  Analysis  of  Multi-Layered 
Systents 

agency:  Environmental  Protection 
Agency.  = 

ACTION:  Notice  of  clarification  to  the 
final  rule.  * 


8UMMAI«Y:  This  document  provides 
clarification  regarding  the  requirements 
of  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
asbestos.  It  is  intended  to  address 
common  questions  regarding  situations 
where  one  or  more  layers  which  may 
contain  asbestos  are  present,  and 
supplement  the  January  5. 1994  Federal 
Register  clarification  (59  FR  542). 
EFFECTIVE  DATE:  December  19, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
copies,  contact  Mr.  Larry  Tessier  at  1- 
800-368-5888  or  at  (703) 305-5938.  For 
questions  about  the  clarification,  please 
contact  Mr.  Tom  Ripp  at  (202)  564- 
7003. 

SUPPLEMENTARY  INFORMATION:  On 
November  20, 1990,  the  Federal 
Register  published  the  Environmental 
Protection  Agency's  (the  Agency's) 
revision  of  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Asbestos  (asbestos  NESHAP).  40  CFR 
part  61.  subpart  M,  55  FR  48406.  The 
asbestos  NESHAP  applies  to  any  facility 
as  defined  in  40  CFR  61.141.  The 
Agency  has  learned  that  some  of  the 
regulated  community  have  further 
questions  concerning  the  analysis  of 
samples  which  may  contain  multiple 
layers,  any  or  all  of  which  may  be 
asbestos  containing  materials  (ACM) 
under  the  asbestos  NESHAP.  Because 
these  questions  are  frequently  asked. 
EPA  is  making  this  clarification. 

I.  Clarification  of  Multi-Layered  ACM 
System 

At  the  time  the  original  asbestos 
NESHAP  was  promulgated  (April  6, 
1973).  a  standardized  reference  method 
had  not  been  developed  to  determine 
quantitatively  the  content  of  asbestos  in 
a  material.  The  definition  for  "friable 
asbestos  material"  was  added  in  the 
October  14. 1975  asbestos  NESHAP,  but 
still  did  not  specify  an  analytical 
method.  EPA's  unwritten  policy  based 
on  the  definition  of  "friable  asbestos 
material"  was  that  each  layer  in  a  multi- 
layered  system  was  to  be  analyzed  as  a 


separate  material  (no  averaging  or 
dilution  by  combining  layers  of 
asbestos-containing  material  with 
nonasbestos-containing  material  was 
allowed).  The  November  20.  1990 
revision  of  the  asbestos  NESHAP  finally 
specified  that  Appendix  A.  Subpart  F. 
40  CFR  Part  763.  Section  1,  Polarized 
Light  Microscopy  (PLM  method)  be 
used  to  determine  whether  or  not  a 
material  contains  greater  that  one 
percent  asbestos.  Section  1.7.2.1  of  the 
PLM  method  states  that  "*  *  *  When 
discrete  strata  are  identified,  each  is 
treated  as  a  separate  material  so  that 
fibers  are  first  quantified  in  that  layer 
only,  and  then  the  results  for  each  layer 
are  combined  to  yield  an  estimate  of 
asbestos  content  for  the  whole  sample." 
This  language  has  led  to  considerable 
confusion  as  to  how  to  analyze  multi- 
layered  samples  for  NESHAP  purposes. 
EPA  pubUshed  a  clarification  regarding 
the  analysis  of  multi-layered  systems  in 
the  January  5, 1994  Federal  Register. 
This  clarification  basically  stated  that 
all  muhi-layered  systems  except  for  wall 
systems  where  joint  compound  was 
used  only  at  the  joints  and  nail  holes 
must  be  analyzed  as  separate  materials, 
and  results  were  not  allowed  to  be 
combined  to  determine  average  asbestos 
content  (continuing  the  policy  that 
dilution  of  an  asbestos-containing 
material  is  not  allowed). 

The  Environmental  Protection  Agency 
has  received  many  questions  about 
analyzing  multi-layered  systems  for 
asbestos  content  to  determine  the 
applicability  of  the  asbestos  NESHAP 
since  its  January  5, 1994  clarification 
(59  FR  542).  This  clarification  reiterates 
EPA's  position  for  analysis  of  multi- 
layered  samples  for  applicability  of  the 
asbestos  NESHAP. 

This  clarification  applies  to  all  multi- 
layered  systems  (other  than  wallboard 
systems  where  asbestos-containing  joint 
compound  is  used  only  at  the  joints  and 
nail  holes)  under  both  the  NESHAP  and 
the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA)  (40  CFR  Part 
763)  programs. 

Any  source  sending  multi-layered 
bulk  samples  to  a  lab  may  request  that 
certain  sample(s)  or  portions  of 
sample(s)  be  composited  for  analysis 
first  (to  potentially  reduce  time  and  cost 
of  sampling). 

(Note:  A  composite  sample  does  not  mean 
that  multiple  samples  may  be  composited 
into  one  sample.  It  means  that  multiple 
layers  of  one  core  sample  may  be  composited 
for  analysis.) 

If  this  alternative  method  is  chosen, 
then  the  following  requirements  must  be 
followed.  To  analyze  the  composite 
sample,  the  procedures  in  EPA/600-93/ 


116  "Method  for  the  Determination  of 
Asbestos  in  Bulk  Building  Materials" 
("the  Method"),  specifically  Section  2.3 
"Gravimetry."  must  be  used. 
Additionally,  for  the  composite  sample, 
the  recommendations  in  Appendix  D  of 
the  method  must  be  followed.  This 
procedure  is  consistent  with  the 
procedures  outlined  in  40  CFR  Part  763, 
Appendix  E  to  Subpart  E  (formerly 
Appendix  A  to  Subpart  F),  which  is 
referenced  in  the  asbestos  NESHAP  (40 
CFR  61.141  and  61.146),  but  the 
procedures  in  the  new  method  are  more 
clear.  EPA  finds  that  this  method  is  an 
acceptable  alternative  method  of 
compliance  under  section 
61.13(h)(l)(ii).  EPA  intends  to  amend 
the  asbestos  NESHAP  in  the  near  future 
to  refer  specifically  to  these  procedures. 
When  using  the  gravimetric  procedures, 
the  result  may  be  recorded  as  percent 
asbestos  by  weight. 

If  the  result  of  the  composite  analysis 
shows  that  the  average  content  for  the 
multi-layered  system  (across  the  layers) 
is  greater  than  one  percent,  then  the 
multi-layered  system  must  be  treated  as 
asbestos-containing  and  analysis  by 
layers  is  not  necessary.  If  the  result  of 
the  composite  sample  analysis  indicates 
that  the  multi-layered  system  as  a  whole 
contains  asbestos  in  the  amount  of  one 
percent  or  less,  but  greater  than  none 
detected,  then  analysis  by  layers  is 
required  to  ensure  that  no  layer  in  the 
system  contains  greater  than  one 
percent  asbestos.  If  any  layer  contains 
greater  than  one  percent  asbestos,  that 
layer  must  be  treated  as  asbestos- 
containing.  This  will  have  the  effect  of 
requiring  all  layers  in  a  multi-layered 
system  to  be  treated  as  asbestos- 
containing  if  the  layers  can  not  be 
separated  without  disturbing  the 
asbestos-containing  layer.  Once  any  one 
layer  is  shown  to  have  greater  than  one 
percent  asbestos,  further  analysis  of  the 
other  layers  is  not  necessary  if  all  the 
layers  will  be  treated  as  asbestos- 
containing.  If  several  of  the  layers  will 
be  removed  without  removing  the  entire 
system,  then  all  layers  that  will  be 
disturbed  must  be  analyzed.  This 
includes  the  material  being  removed; 
however,  the  material  being  removed 
may  be  analyzed  using  the  composite 
analysis  procedures.  Please  note  that  the 
same  requirements  to  perform  point 
counting  as  stated  in  our  May  8, 1991 
clarification  (see  enclosed 
memorandum)  still  apply  for  any  layers 
being  analyzed  individually. 


I 
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Deted:  Septembe^  28, 1995. 
Richard  Wondi.     ' 
Acting  Director.  Maftufacturing.  Energy,  and 
Transportation  Division,  Office  of 
Compliance.  ! 

IFR  Doc  95-30790  Filed  12-18-95;  8:45  am) 


FEDERAL  COMhIuNICATIONS 
COMMISSION 


47CFRPart73 

[MM  Doctot  Na  9(M68;  RM-73MI 

Radio  Broedcastfeig  Services; 
Wlckenburg  and  Uke  Havasu  City,  AZ 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule|  petition  for 

reconsideration.    • 

SUMMARY:  This  dobuments  grants  a 
Petition  for  Reconsideration  filed  by 
Interstate  Broadcasting  System  of 
Arizona,  Inc.,  licensee  of  Station  KROS- 
FM,  Channel  287C2,  Wickenburg, 


Arizona,  directed  to  the  Report  and 
Order  in  this  proceeding  which  had 
upgraded  the  Station  KRDS-FM  license 
to  specify  operation  on  Channel  287C1. 
See  56  FR  43884,  September  5, 1991. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  26, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau. 
(202)  776-1654. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  90-  468,  adopted 
December  6. 1995,  and  released 
December  12, 1995.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  fCc  Reference  Center  (Room 
239).  1919  M  Street.  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  (202)  857-3800,  1919  M  Street, 


NW.,  Room  246,  or  2100  M  Street,  NW., 
Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amendedl 

2.  Section  202(b),  the  Table  of  FM  ' 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  287C1  and  adding 
Channel  287C2  at  Wickenburg. 

Federal  Communications  Commission. 

Douglas  W.  Webbink. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  95-30757  Filed  12-18-95;  8:45  am) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  intererted 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFHCE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  532 


RIN  3206-AH27 


Prevailing  Rate  Systems;  Redefinition 
of  Certain  Federal  Wage  System  Wage 
Areas 

AQBICY:  Office  of  Personnel 

Management. 

action:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a 
proposed  rule  that  would  redefine 
several  Federal  Wage  System  (FWS) 
wage  areas  for  pay-setting  purposes. 
OPM  is  engaged  in  an  ongoing  project 
to  review  the  geographic  definitions  of 
selected  FWS  wage  areas.  Based  on 
recent  reviews  of  wage  and  survey  area 
boundaries  in  a  number  of  wage  areas, 
OPM  proposes  redefinitions  and/or 
renamings  afiiecting  the  following  FWS 
wage  areas:  Hagerstown-MartinsbmiJ- 
Chambersburg,  MD;  Biloxi,  MS; 
Columbus-Aberdeen,  MS;  Jackson,  MS; 
Meridian,  MS;  Great  Falls,  MT; 
Pittsburgh,  PA;  Eastern  Tennessee; 
Corpus  Christi,  TX;  San  Antonio,  TX; 
and  West  Virginia. 

DATES:  Conunents  must  be  received  on 
or  before  January  18, 1996. 
ADDRESSES:  Send  or  delivN  comments 
to  Donald  J.  Winstead,  Assistant 
Director  for  Compensation  Policy, 
Hiunan  Resources  Systems  Service, 
Office  of  Personnel  Management,  Room 
6H31, 1900  E  Street  NW.,  Washington, 
DC  20415,  or  FAX:  (202)  606-0824. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Allen,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  OPM  is 
engaged  in  an  ongoing  project  to  review 
the  geographic  definitions  of  selected 
FWS  appropriated  fund  wage  areas. 
Section  532.211  of  title  5,  Code  of 
Federal  Regulations,  lists  the  following 
criteria  for  consideration  when  OPM 
defines  FWS  wage  area  boundaries: 
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(i)  Distance,  transportation  facilities, 
and  geographic  features; 

(ii)  Commuting  patterns;  and 

(iii)  Similarities  in  overall  population, 
employment,  and  the  kinds  and  sizes  of 
private  industrial  establishments. 

As  part  of  the  system-wide  review  of 
wage  area  boundaries,  OPM  is  also 
considering  whether  the  survey  areas 
within  each  wage  area  should  be 
expanded  or  r^duced  in  size. 

OPM  recently  completed  reviews  of 
the  definitions  of  several  FWS  wage 
areas  and,  based  on  analyses  of  the 
regulatory  criteria  for  defining  wage 
areas,  is  proposing  the  changes 
described  below.  The  Federal  Prevailing 
Rate  Advisory  Committee,  the  statutory 
national-level  labor-management 
committee  responsible  for  advising 
OPM  on  matters  concerning  the  pay  of 
FWS  employees,  has  reviewed  and 
concurred  by  consensus  with  all  of  the 
changes  described  in  this  proposed  rule. 

Hagerstown-Martinsburg- 
Chambersbtug,  MD:  OPM  proposes  to 
remove  Fulton  County,  PA,  from  the 
Pittsburgh,  PA,  area  of  application  and 
redefine  the  county  to  the  Hagerstown- 
Martinsburg-Chambersburg,  MD,  area  of 
application.  An  analysis  of  the 
regulatory  criteria  for  defining  FWS 
wage  areas  shows  that,  while  other 
regulatory  criteria  are  indeterminate, 
distance  and  commuting  pattern  criteria 
strongly  favor  definition  of  Fulton 
Coimty  to  the  Hagerstown-Martinsburg- 
Chambersburg  wage  area  instead  of  to 
the  Pittsburgh  wage  area.  For  example, 
an  analysis  of  the  distances  between 
Fulton  County  and  the  Hagerstown- 
Martinsburg-Chambersburg  and 
Pittsburgh  survey  areas  shows  that 
Fulton  County  is  about  232  km  (144 
miles)  away  from  Pittsburgh,  but  is  only 
about  37  km  (23  miles)  away  from 
Chambersbuig,  PA,  the  clo8e8t-t)f  the 
three  main  population  centers  in  the 
Hagerstown-Martinsburg-Chambersburg 
survey  area.  Also,  an  analysis  of  the 
commuting  patterns  of  Fulton  County's 
resident  workforce  shows  that  about  55 
percent  of  Fulton  County's  resident 
worieforce  cwnmutes  to  work  in  the 
Hagerstown-Martinsburg-Chambersburg 
survey  area,  and  less  than  1  percent  of 
Fulton  County's  resident  workforce 
commutes  to  work  in  the  Pittsburgh 
survey  area. 

This  change  would  be  effective  for  the 
next  full-scale  wage  survey  in  the 
Hagerstown-Martinsburg-Chambersburg 


wage  area,  which  is  scheduled  to  begin 
in  January  1996.  There  are  currently  no 
FWS  employees  stationed  in  Fulton 
County.  No  other  changes  are  proposed 
for  the  Hagerstown-Martinsburg- 
Chambersburg  wage  area. 

Biloxi,  MS:  For  the  following  reasons, 
OPM  proposes  that  Stone  County,  MS, 
be  removed  from  the  Biloxi  survey  area: 
No  FWS  employees  are  stationed  in 
Stone  County;  the  county  is  no  longer 
defined  as  part  of  a  Metropolitan 
Statistical  Area  (MSA);  and  the  wage 
survey  data  yield  from  private  industrial 
establishments  located  in  Stone  County 
accounted  for  less  than  1  percent  of  the 
Biloxi  wage  area's  survey  data  during 
the  last  full-scale  wage  survey  in  the 
wage  area. 

This  change  would  be  effective  for  the 
next  full-scale  wage  survey  in  the  Biloxi 
wage  area,  which  is  scheduled  to  begin 
in  November  1997.  Stone  County  would 
remain  in  the  Biloxi  area  of  application. 
No  other  changes  are  proposed  for  the 
Biloxi  wage  area. 

Columbus-Aberdeen,  MS:  Based  on 
current  FWS  employment  patterns  in 
the  Columbus- Aberdeen  wage  area, 
OPM  proposes  to  add  Grenada  and 
Leflore  Counties,  MS,  to  the  Columbus- 
Aberdeen  survey  area.  Grenada  and 
Leflore  Counties  are  currently  defined  to 
the  Columbus- Aberdeen  area  of 
application.  A  majority  of  the  FWS 
employees  currently  stationed  in  the 
Columbus-Aberdeen  wage  area — about 
70  percent — work  in  the  Columbus- 
Aberdeen  wage  area's  area  of 
application  rather  than  its  survey  area. 
Grenada  and  Leflore  Counties  are 
located  in  the  central  and  western 
portions  of  the  Columbus-Aberdeen 
wage  area  and  are  the  only  non- 
surveyed  counties  in  the  wage  area  with 
substantial  FWS  employment.  With  the 
addition  of  Grenada  and  Leflore 
Counties  to  the  Columbus-Aberdeen 
survey  area,  about  82  percent  of  wage 
area  employees  would  be  included 
within  die  survey  area. 

This  proposed  survey  area  expansion 
would  not  create  an  undue  survey 
burden  on  the  lead  agency  for  the  wage 
area  (the  Department  of  Defense)  and  is 
strongly  justified  by  the  geographic 
distribution  of  local  FWS  employment. 
To  more  accurately  reflect  the  broader 
geographic  coverage  of  the  expanded 
survey  area,  OPM  proposes  to  rename 
the  Columbus — Aberdeen  wage  area 
"Northern  Mississippi."  These  changes 
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would  be  effective  for  the  next  full-scale 
wage  siuvey  ia  tlie  wage  area,  which  is 
scheduled  to  begjn  in  February  1996.  No 
other  changes  ar^  proposed  for  this 
wage  area. 

Jackson,  MS:  0PM  proposes  to 
remove  Adams,  Claiborne,  and  Jefferson 
Counties,  MS,  frtki  the  Jackson  survey 
area.  In  1973,  thetQvil  Service 
Commission,  bas^  on  the  consensus 
recommendatian'of  FPRAC.  added 
Adams,  Claibomt.  and  JefEnson 
Counties  to  the  Jtckscm  survey  area. 
FPRAC  recamme^ided  this  change  to 
allow  the  inclusion  in  local  wage 
surveys  of  coimties  along  the 
Mississippi  Rivei;  that  had  experienced 
recent  industrial  growth.  Regional 
commuting  pattenis  and  transportation 
facilities  were  alsD  cited  as  factors 
favoring  expansion  of  the  s\irvey  area. 

Based  on  current  FWS  employment 
patterns  in  the  Jafkson  wage  area  and 
the  large  size  of  tke  current  Jackson 
survey  area.  OPVf  considers  it 
imnecessary  to  continue  surveying 
Adams,  Claibom^,  and  Jefferson 
Coimties.  Only  about  nine  FWS 
employees,  or  lest  than  2  percent  of  the 
Jackson  wage  aret  total,  are  currently 
stationed  in  the  three  counties 
considered  for  retioval  from  the  survey 
area.  The  wage  stirvey  data  yield  from 
Adams,  Claiborne,  and  Jefferson 
Coimties  has  beeil  relatively  low  in  past 
surveys;  only  aboiit  11  percent  of  the 
Jackson  survey  d^ta  during  the  last  full- 
scale  wage  survey  came  from  private 
industrial  establuhments  located  in 
these  three  counties.  Also,  the  three 
counties  considered  for  removal  from 
the  survey  area  are  inconveniently 
located  for  survey  purposes.  For 
example,  the  surveyable  private 
indtistrial  establi^unents  in  Adams 
Coimty  are  located  approximately  185 
km  (115  miles)  away  from  the  dty  of 
Jackson,  the  main  population  center  and 
the  main  FWS  employment  location  in 
the  Jackson  wage  ^rea. 

This  change  m  (he  Jackson  survey 
area  would  be  efiiective  for  the  next  full- 
scale  wage  survey  in  the  Jackson  wage 
area,  which  is  8ch9duled  to  begin  In 
February  1997.  As  explained  below  for 
the  Meridian,  MS,  wage  area,  OPM  also 
proposes  to  remove  Lunar  County,  MS, 
from  the  Jackson  4rea  of  application  and 
redefine  the  county  to  the  Meridian 
siirvey  area.  No  otfaer  changes  are 
proposed  for  the  Jlickson  wage  area. 

Meridian,  MS:  OPM  proposes  to 
remove  Lamar  County,  MS.  from  the 
Jackson,  MS,  area  of  application  and 
redefine  the  county  to  the  Meridian 
FWS  siirvey  area.  An  analysis  of  the 
regulatory  criterial  for  defining  FWS 
wage  areas  shows  that,  while  other 
regulatory  criteria,  are  indeterminate. 


distance  and  commuting  pattern  criteria 
strongly  fevor  definition  of  Lamar 
County  to  the  Meridian  wage  area 
instead  of  the  Jackson  wage  area.  For 
example,  an  analysis  of  the  distances 
between  Lamar  County  and  the 
Meridian  and  Jackson  siuvey  areas 
shows  that  Lamar  County  is  about  179 
km  (111  miles)  away  from  Jackson,  but 
is  cmly  about  27  km  (17  miles)  away 
from  Hattiesburg,  MS,  the  closest  of  the 
two  main  population  centers  in  the 
Meridian  survey  area.  Also,  an  analysis 
of  the  commuting  patterns  of  Lamar 
County's  resident  workforce  shows  that 
about  50  percent  of  Lamar  Coimty's 
resident  workforce  commutes  to  work  in 
the  Meridian  survey  area,  but  less  than 
1  percent  of  Lamar  County's  resident 
workforce  commutes  to  work  in  the 
Jackson  survey  area. 

While  there  are  ourenUy  no  FWS 
employees  stationed  in  Lamar  County, 
the  addition  of  Lamar  County  to  the 
Meridian  siuvey  area  would  provide  a 
desirable  increase  in  the  number  of 
surveyable  private  sector  industrial 
establishments  in  the  Meridian  survey 
area — about  14  percent  more  than  in  the 
current  Meridian  siuvey  area.  Also, 
Lamar  County  is  one  of  the  two  coimties 
of  the  Hattiefllnug,  MS  MSA.  The  other 
county  of  the  Hattiesburg  MSA.  Forrest 
County,  is  already  defined  to  the 
Meridian  survey  area. 

This  change  would  be  efiective  for  the 
next  full-scale  wage  survey  in  the 
Meridian  wage  area,  which  is  sdieduled 
to  begin  in  February  1997.  No  other 
changes  are  proposed  for  the  Meridian 
wage  area. 

Great  Falls,  MT:  The  survey  area  of 
the  Great  Falls  wage  area  explained  in 
1973  vrith  the  addition  of  Yellowstone 
County,  MT,  and  again  expanded  in 
1981  with  the  addition  of  Lewis  and 
Clark  County,  MT.  Because  the  Great 
Falls  survey  area  currenUy  includes 
both  the  Great  Falls,  MT  MSA  and  the 
Billings,  MT  MSA.  OPM  proposes  to 
rename  the  wage  area  "Montana"  to 
better  reflect  the  broader  geographic 
coverage  of  the  current  siuvey  area  than 
is  suggested  by  the  current  wage  area 
name. 

This  change  would  be  effective  for  the 
next  full-scale  wage  survey  in  the  wage 
area,which  is  scheduled  to  begin  in  July 
1996.  No  other  changes  are  proposed  for 
this  wage  area. 

Pittsburg,  PA:  Based  on  current  FWS 
employment  patterns  in  the  Pittsburgh 
wage  area,  OPM  proposes  to  add  Butler 
Coimty,  PA,  to  the  Pittsburgh  survey 
area.  Butler  County  is  currently  defined 
to  the  Pittsburgh  area  of  application. 
There  are  currentiy  about  170  FWS 
employees — about  8  percent  of  the 
Pittsburgh  wage  area  total — stationed  in 


BuUer  County.  Butler  Coimty  is 
currently  a  non-surveyed  part  of  the 
Pittsburgh,  PA  MSA.  Three  of  the 
counties  of  the  Pittsburgh  MSA  (Beaver. 
Washington,  and  Westmoreland)  are 
currently  included  in  the  Pittsburgh 
survey  area,  but  far  fswer  FWS 
employees  are  stationed  in  those  three 
counties  than  in  BuUer  County. 

This  proposed  survey  area  expansion 
would  not  create  an  undue  survey 
burden  on  the  lead  agency  for  the 
Pittsburgh  wage  area  (the  Department  of 
Vetwans  A&irs)  and  is  strongly 
justified  by  the  ^ograplrtc  distribution 
of  local  FWS  employment.  This  change 
in  the  Pittsburgh  survey  area  definition 
would  be  effective  for  die  next  full-scale 
wage  survey  in  the  wage  area,  which  is 
scheduled  to  begin  in  August  1997. 

Also,  as  explamed  above  for  the 
Hagerstown-Martinsburg-Chambersbiug, 
MD,  wage  area,  OPM  proposes  to 
remove  Fulton  County.  PA.  from  the 
Pittsburgh  area  of  application  and 
redefine  the  county  to  the  Hagerstown- 
Martinsburg-Chambersburg,  MD,  aree  of 
application.  No  other  changes  are 
proposed  for  the  Pittsburgh  wage  area. 

Eastern  Tennessee:  As  explained 
below  for  the  West  Virginia  wage  area, 
OPM  proposes  to  remove  Norton  city 
from  the  Eastern  Tennessee  area  of 
application  and  redefine  the  city  to  the 
West  Virginia  area  of  application.  No 
other  chuiges  are  proposed  for  the 
Eastern  Tennessee  wage  area. 

Corpus  Chasti.  TX^PM  proposes  to 
remove  Brooks,  Cameron,  Hidalgo, 
Kenedy,  Starr,  and  Willacy  Counties, 
TX,  fnnn  the  San  Antonio,  TX,  area  of 
application  and  define  these  six 
counties  to  the  Corpus  Christi  area  of 
application.  An  analysis  of  the 
regulatory  criteria  for  defining  FWS 
wage  areas  shows  that  the  distance 
criterion  fevors  the  definition  of  these 
counties  to  the  Corpus  Christi  wage  area 
much  more  than  to  the  San  Antonio 
wage  area.  Also,  because  the  most 
favorable  routes  by  road  from  the 
counties  go  through  the  present  Corpus 
Christi  wage  area  before  reaching  the 
San  Antonio  survey  area,  transportation 
facilities  and  geographic  features  criteria 
strongly  favor  the  Corpus  Christi  wage 
more  than  the  San  Antonio  wage  area. 
Although  all  the  other  regulatory  criteria 
are  indeteiminate,  the  redefinition  of 
Brooks,  Cameron,  Hidalgo,  Kenedy, 
Starr,  and  Willacy  Counties  to  the 
Corpus  Christi  area  of  application  is 
strongly  justified  by  the  extent  to  which 
the  distance,  transportation  facilities, 
and  geographic  features  criteria  fevor 
the  Corpus  Christi  wage  area. 

The  following  agencies  currentiy  have 
FWS  employees  stationed  in  the  six 
Texas  counties  proposed  for  redefinition 
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to  the  Corpus  Christi  area  of  application: 
The  Department  of  Agriculture;  the 
Department  of  the  Army;  the  General 
Services  Administration;  the 
Department  of  the  Interior,  the 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico; 
and  the  Department  of  Justice.  These 
dianges  would  become  effective  when 
the  final  rule  following  this  proposed 
rule  becomes  effiactive.  No  other 
changes  are  proposed  for  the  Corpus 
Christi  wage  area. 

West  Virginia:  OPM  proposes  to 
remove  Norton  dty.  an  independent 
Virginia  dty.  from  Uie  Eastern 
Tennessee  area  of  application  and 
redefine  the  dty  to  the  West  Virginia 
area  of  application.  Although  Norton 
dty  is  currentiy  defined  to  the  Eastern 
Tennessee  area  of  application,  the  dty 
is  completely  surrounded  by  Wise 
Coimty.  which  is  defined  to  the  West 
Virginia  area  of  application.  Because  of 
their  special  geographic  relationship. 
Wise  County  and  North  dty  should  be 
defined  to  the  same  area  of  application. 

This  change  would  be  effective  for  the 
next  full-scale  wage  survey  in  the  West 
Virginia  wage  area,  which  is  scheduled 
to  begin  in  March  1997.  There  are  no 
FWS  employees  currently  stationed  in 
North  dty.  No  other  changes  are 
proposed  for  the  West  Virginia  wage 
area. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impad 
on  a  substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
agendes  and  employees. 

List  of  Subiects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

OfBce  of  Personnel  Management 
Loiraine  A.  Green. 
Deputy  Director. 

Accordingly.  OPM  proposes  to  amend 
5  CFR  part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  $  532.707 
also  issued  under  5  U.S.C.  552. 

2.  Appendix  C  to  subpart  B  is 
amended  by  revising  the  wage  area 
listings  for  Hagerstown-Martinsburg- 
Chambersburg,  MD;  Biloxi,  MS; 
Columbus-AlMrdeen,  MS;  Jackson,  MS; 
Meridian,  MS;  Great  Falls,  MT; 
Pittsburgh,  PA;  Eastern  Tennessee; 


Corpus  Christi,  TX;  San  Antonio,  TX; 
and  West  Virginia  to  read  as  follows: 

Appendix  C  to  Subpart  B  Of  Part  532— 
Approprfatad  Fund  Waga  and  Survey 
Areas. 


Maryland 

•        •        *        •        • 

Hagerstown-Martinsbmg-Chambenbuig 

Survey  Area 

Maryland: 

Wasliington 
Pennsylvania: 

Franklin 
West  Virginia: 

Bericeley 

Area  of  Application.  Survey  Area  Plus 

Maryland: 

Allegany 

Garrett 
Pennsylvania: 

Fulton 
Virginia  (cities): 

Hamsonburg 

Winchester 
Virginia  (counties): 

Clarke 

Culpeper 

Frederick 

Greene 

Madison 

Page 

Rappahannock 

Rocldngham 

Shenandoah 

Warren 
West  Virginia: 

Hampshire 

Hardy 

Jefferson 

Mineral 

Morgan 


Mississippi 
Biloxi 
Survey  Area 

Mississippi: 
Hancock 
Harrison 
Jackson 

Area  of  Application.  Survey  Area  Plus 

Mississippi: 
George 
Pearl  River 
Stone 

Jackson 
Survey  Area 

Mississippi: 
Hinds 
Rankin 
Warren 

Area  of  Application.  Survey  Area  Plus 

Mississippi: 
Adams 
Amite 
Attala 


GUibama 

Copiah 

Covington 

Franklin 

Holmes 

Himiphreys 

Issaquena 

Jefferson 

Jefferson  Davis 

Lawrence 

lincohi 

Madison 

Marion 

Pike 

Scott 

Sharicey 

Simpson 

Smith 

Walthall 

Wilkinson 

Yazoo 

Meridian 
Survey  Area 

Mississippi: 

Forrest 

Lamar 

Lauderdale 
Alabama: 

Choctaw 

Area  of  Application.  Survey  Area  Plus 

Mississippi: 

Clarke 

Greene 

Jasper 

Jones 

Kemper 

Leake 

Neshoba 

Newton 

Peny 

Wayne 
Alabuna: 

Sumter 

Northern  Mississippi 
Survey  Area 

Mississippi: 
Qay 
Grenada 
Leflore' 
Lee 

Lowndes 
Monroe 
Oktibbeha 

Area  of  Application.  Survey  Area  Plus 

Mississippi: 
Alcorn 
Bolivar 
Calhoun 
Carroll 
Chickasaw 
Choctaw 
Coahoma 
Itawamba 
Lafayette'* 
Montgomery 
Noxubee 
Panola 
Pontotoc" 
Prentiss 
Quitman 
Sunflower 
Tallahatchie 
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Tuhcxningo 

Union" 

Washington 

Webstw 

Winston 

Yalobusha 


MontUM 
Mmtana 
Sumy  Area 

Montana: 
Cascade 
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FEDERAL  RESERVE  SYSTEM 
5  CFR  Chapter  LVin 

12CFRPart264 

P>octotNo.R-09(Mq 

RIN3209-AA15 

Supptemflntal  Standards  of  Ethfcal 
Conduct  for  Employees  of  the  Board  of 
Gtovemors  of  the  Federal  Reserve 
System 

agency:  Board  of  Goveraors  of  the 
Federal  Reserve  System  (Board). 
action:  Proposed  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System,  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE),  proposes  to 
issue  regulations  for  the  officers  and 
employees  of  the  Board  that  supplement 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executi^/e  Branch 
issued  by  OGE.  The  proposed  regulation 
is  a  necessary  supplement  to  the 
Executive  Branch-wide  Standards 
because  it  addresses  ethical  issues 
unique  to  the  Board.  The  regulation  as 
proposed  would  establish  rules  relating 
to:  financial  interests  and  transactions; 
borrowing  and  extensions  of  credit; 
employment  relationships  of  immediate 
family  members;  and  outside 
ranployment.  The  Board  is  also 
proposing  to  replace  its  old  emplo3ree 
conduct  regulation  with  a  residual 
cross-reference  to  the  new  provisions. 
DATES:  Comments  are  invited  and  must 
be  received  on  or  before  February  20, 
1996. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0900,  and  may  be  mailed 
to  Williams  W.  Wiles.  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 


weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  NW.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  received  will  be  available  for 
inspection  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  rules 
regarding  availability  of  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Williams,  Managing  Senior  Counsel, 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System,  telephone 
(202)  452-3295,  FAX  (202)  452-3101. 
For  the  hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf,  Dorothea  Thompson  (202)  452- 
3544. 

SUPPLEMBfTARY  INFORMATION: 

I.  Background 

On  August  7, 1992,  OCX  published 
the  Standards  of  Ethical  Conduct  for 
Employees  in  the  Executive  Branch.  See 
57  FR  35006-35067,  as  corrected  at  57 
FR  48557  and  57  FR  52583.  with 
additional  grace  period  extensions  at  59 
FR  4779-4780  and  60  FR  6390-6391. 
The  Executive  Branch-wide  Standards 
are  now  codified  at  5  CFR  part  2635. 
Effiective  February  3. 1993,  they 
established  uniform  ethical  conduct 
standards  applicable  to  all  executive 
branch  personnel. 

With  the  concurrence  of  OGE.  5  CFR 
2635.105  authorizes  executive  agencies 
to  publish  agency-specific  supplemental 
regulations  necessary  to  implement 
their  respective  ethics  programs.  The 
Board,  with  OGE's  concurrence,  has 
determined  that  the  following  proposed 
supplemental  regulations  are  necessary 
to  implement  the  Board's  ethics 
program  successfully,  in  light  of  the 
Board's  unique  programs  and 
operations.  Ilie  proposed  supplemental 
rule  addresses  issues  relevant  to  the 
Board's  roles  with  respect  to  monetary 
poUcy  and  banking  regulation.  The 
Board  is  also  proposing  to  delete  the 
existing  provisions  of  12  CFR  part  264 
that  its  supplemental  regulation,  once 
finally  adopted,  and  the  Executive 
Brandi-wide  Standards  supersede  and 
to  add  in  their  place  a  residual  cross- 
reference  to  the  current  provisions. 

n.  Analysis  of  the  Proposed  Regulations 

Section  6801.101    General 

Section  6801.101  explains  that  the 
proposed  regulations  contained  in  the 
rule  would  apply  to  all  Board 
employees,  including  Board  members, 
and  are  supplemental  to  the  Executive 
Branch-wide  Standards. 
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Section  6801.102  .  Definitions 

For  purpoaes  of  iinterpreting  the 
provisions  in  this  part,  $6801.102 
forth  a  proposed  definition  of  the  terms 
"affiliate,"  "debt  dr  equity  interest," 
"dependent  child."  "depository 
institution,"  "employee"  and  "primary 
government  securities  dealer"  and 
"supovisory  employee." 

Proposed  §  680|.102  would  include  as 
an  affiliate  companies  that  control,  are 
controlled  by.  or  a^  under  common 
control  %vith,  a  depository  institution. 
This  definition  was  taken  from  the  Bank 
Holding  Company!  Act  of  1956  and  is 
intended  to  incluqe  any  holding 
companies,  subsiclaries  or  other 
affiliated  companies  of  depository 
institutimis. 

The  term  dedt  or  equity  interest  as 
proposed  would  include  "secured  and 
unsecured  bonds,  debentures,  notes, 
aecuritized  assets,  commercial  paper, 
uid  preferred  and  common  stocL"  It 
would  extend  to  a^y  ri^  to  acquire  or 
dispose  of  any  sucli  debt  or  equity 
interest  and  to  benieficial  or  legal 
interests  derived  ffom  a  trust  Hie 
proposed  term  does  not,  however, 
include  deposit  accounts,  future 
interests  crested  by  sometme  other  than 
the  employee  or  tiis  employee's  spouse 
or  dependent,  or  any  right  as  a 
beneficiary  of  an  estate  that  has  not  been 
settled.  I    . 

The  term  dependent  child  is  to  be 
given  the  same  meaning  as  in  OGE's 
financial  disclosure  regulation  at  5  CFR 
263S.105(d). 

The  term  depository  institution  is 
defined  in  propos^  $  6801.102  as  any 
institution  that  acqepts  deposits.  This 
would  include  thr^  and  foreign  banks. 

The  term  employee  would  include  all 
Board  employees,  including  Board 
members,  but  would  not  include  special 
Government  employees. 

The  term  primarir  gpvemment 
securities  dealer  a$  proposed  is  defined 
as  a  firm  with  which  the  Federal 
Reserve  conducts  i^  open  market 
operations. 

The  term  supervisory  employee  would 
encompass  Board  $iembers,  all 
professional  staff  ih  the  Division  of 
Banking  Supervision  and  Regulation, 
and  professional  staff  in  other  divisions 
who  participate  substantially  in 
supervisory  matters  involving 
depository  institutions. 

Section  6801.103  i  Prohibited  Financial 
Interests  i 

Section  6801.10$(a)  as  proposed 
would  prohibit  a  Etoard  employee,  and 
the  spouse  and  mi|ior  child  of  a  Board 
employee,  from  owning  or  controlling 
any  debt  or  equity  interest  in  a 


depository  institution  or  its  affiliates  or 
of  a^primary  government  securities 
dealer  or  its  affiliates.  Under  5  CFR 
2635.403(a),  an  agency  may,  by 
supplmnentiil  regulation,  prohibit  or 
restrict  the  holding  of  a  financial 
interest  by  its  employees  and  the 
spouses  and  minor  children  of  those 
employees  based  on  the  agency's 
determination  that  the  acquisition  or 
holding  of  such  financial  interest  would 
cause  a  reasonable  person  to  questicm 
the  impartiality  and  objectivity  with 
wdiich  ageuCT  programs  are 
administeredf.  The  Board  has 
determined  that,  in  light  of  the  Board's 
sensitive  bank  regulatory  and  monetary 
policy  functions,  the  restriction  is 
necessary  to:  (1)  Maintain  public 
confidence  in  the  im[>artiality  and 
objectivity  with  which  the  Board 
executes  its  regulatory  and  monetary 
policy  functions;  (2)  eliminate  any 
concern  that  sensitive  iniiwmation 
provided  to  the  Board  might  be  misused 
for  private  gain;  and  (3)  avoid  the  wide- 
spread disqualification  of  employees 
firom  official  matters  that  miu^t  rasuU  in 
the  Board's  inability  to  fulfill  its 
mission. 

The  Board's  current  rule  prohibits 
employees  from  holding  equity  interests 
in  banks  or  their  affiliates.  12  CFR 
264.735-6(d).  This  rule  does  not  apply 
to  debt  interests  in  banks,  such  as 
bonds,  or  to  equity  interests  in  thrifts. 
The  proposed  prohibition  in 
§  6601.103(a)  would  extend  to  debt  and 
equity  interests  in  all  depository 
iiMtitutions  regardless  of  whether  the 
depository  institution  is  regulated  by 
the  Board.  The  Board  believes  that  this 
is  appropriate  in  light  of  the  Board's 
broad  regulatory  and  supervisory 
authority.  For  example,  the  Board  is 
responsible  for  setting  reserve 
requirements  for  all  depository 
institutions,  and  the  Federal  Reserve 
System  provides  liquidity  to  aU 
depository  institutions  through  the 
discount  window.  In  connection  with  a 
discount  window  advance,  the' Board  is 
authorized  to  examine  any  depository 
institution. 

The  Board's  current  rule  also 
prohibits  employees  from  holding 
equity  interests  in  government  securities 
dealers.  12  CFR  264.735-6(d).  The 
proposed  rule  would  clarify  and  expand 
this  prohibition  by  extending  to  debt 
and  equity  interests  in  primary 
government  securities  dealers  and  their 
affiliates.  The  Fcxlerai  Reserve  conducts 
business  with  primary  government 
securities  dealers,  which  in  turn  are 
expected  to  facilitate  the  Federal 
Reserve's  open  market  operations  and  to 
provide  the  Federal  Reserve  with 
information  to  assist  it  in  performing  its 


duties.  Primary  government  securities 
dealers  are  required  to  submit  reports 
reflecting  their  activities  to  the  Federal 
Reserve  on  a  regular  basis,  and  must 
meet  qiialification  requirements  of  the 
System  and  the  Treasury  Department 

The  proposed  prohibition  in 
§  6801.103(a)  would  apply  to  the  spouse 
and  miuOT  children  of  a  Board 
employee.  In  the  past,  spouses  and 
minor  children  of  Board  employees 
have  not  been  subject  to  the  Board's  rule 
on  prohibited  financial  interests.  As  a 
result,  there  has  been  a  need  to 
disqualify  employees  frtnn  official 
matters  in  order  to  avoid  violations  of 
the  criminal  laws  (18  U.S.C  208)  and  in 
order  to  maintain  public  confidence  in 
the  objectivity  and  impartiality  with 
which  Board  programs  are  carried  out. 
Under  5  CFR  2635.403(a).  any 
restriction  on  the  holdings  of  financial 
interests  by  the  spouses  or  minor 
children  of  agency  employees  must  be 
based  on  the  agency's  determination 
that  there  is  a  direct  and  appropriate 
nexus  between  the  restriction  as  applied 
to  spouses  and  minor  children  and  the 
efficiency  of  the  service.  Based  on  the 
experiences  outlined  above,  and  in 
order  to  avoid  the  potential  appearance 
that  an  employee's  spouse  could  trade 
on  information  obtained  through  the 
employee's  position  with  the  Board,  the 
Board  has  determined  that  such  a  nexus 
exists. 

Section  6801.103(b)  as  proposed 
would  provide  several  exceptions  to  the 
proposed  prohibition  in  §  6801.103(a) 
on  financial  interests.  The  proposed 
ext:^tions  are  intended  to  ease  the 
restrictions  on  the  financial  interests  of 
Board  employees,  their  spouses  and 
minor  children,  and  to  permit  interests 
of  a  character  unlikely  to  raise  questions 
regarding  the  objective  or  impartial 
performance  of  Board  employees' 
official  duties  or  the  possible  misuse  of 
their  positions.  The  exceptim  proposed 
for  nonbanking  holding  companies 
would  permit  an  employee  to  own  stock 
in  an  automobile  manufacturer  or  a 
retail  company,  for  example,  that  owned 
a  credit  card  bank  or  other  depository 
institution,  provided  the  company's 
principal  line  of  business  was  not 
banking.  The  next  two  proposed 
exceptions  would  permit  employees  to 
own  interests  in  depository  institutions 
indirectiy  through  investments  in  a 
publicly  traded  or  available  mutual  fund 
(so  long  as  it  does  not  have  a  stated 
policy  of  concentrating  in  the  financial 
services  industry),  or  in  a  widely  held, 
diversified  pension  plan. 

Section  6801.103(c)  of  the  proposed 
rule  would  authorize  the  Board's 
Designated  Agency  Ethics  Official 
(DAEO),  in  consultation  with  Division 
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management,  to  waive  the  prohibition 
in  §  6801.103(a)  under  certain  limited 
circumstances.  In  general,  a  request  for 
a  waiver  could  be  considered  if  the 
prohibited  interest  is  acquired  without 
specific  intent,  particularly  if  the  owner 
of  the  interest  is  the  employee's  spouse 
or  minor  child.  However,  the  standards 
for  granting  a  waiver  would  be  based,  in 
part,  on  the  policies  of  each  division 
and,  therefore,  could  vary  among 
divisions.  For  example,  because  of  the 
greater  potential  for  an  actual  conflict  of 
interest  arising  from  depository 
institution  stock  ownership,  the  Board's 
Division  of  Banking  Supervision  and 
Regulation  could  be  less  inclined  to 
consider  a  waiver  request  for  these 
interests  than  another  division  having 
no  regulatory  responsibilities. 

Proposed  §  6801.103(d)  would  require 
employees  to  consult  with  the  DAEO 
concerning  the  need  for  recusal  as  a 
result  of  holding  any  debt  or  equity 
interest  based  on  an  exception  or  a 
waiver  exception  in  6801.103(b)(1)  or 
(c). 

Section  6801 . 1 04    Speculative  Dealing 
[Reserved] 

A  provision  of  the  Board's  current 
ethics  rules  prohibits  Board  employees 
from  engaging  in  speculative  dealings. 
See  12  CFR  264.735-6(d)(iii).  The  Office 
of  Government  Ethics  has  voiced 
concern  regarding  this  provision's  lack 
of  notice  to  employees  as  to  what 
constitutes  speculative  dealings.  The 
Board  is  in  discussion  with  OGE  about 
this  rule  and  may  amend  its 
supplemental  rule,  once  it  is  adopted  as 
a  final  rule,  to  include  a  provision  on 
speculation  at  some  point  in  the  future. 
Board  employees  continue  to  be 
prohibited  by  the  Standards  of  Ethical 
Conduct  from  engaging  in  a  financial 
transaction  using,  or  appearing  to  use, 
nonpublic  information  to  further  their 
own  private  interests  or  those  of 
anotiier.  5  CFR  2635.10l(b)(14)  and 
2635.703. 

Section  6801 . 1 05    Prohibition  on 
Preferential  Terms  From  Regulated 
Institutions 

Proposed  §  6801.105  would  prohibit  a 
Board  employee  from  entering  into  a 
financial  relationship  with  an  entity 
regulated  by  the  Board  if  such 
relationship  is  governed  by  terms  more 
favorable  than  those  available  in  like 
circumstances  to  members  of  the  public. 
This  provision  has  always  been  apart  of 
the  Board's  ethics  regulation  (12  CFR 
264.735-6(b)(2)(i)).  and  the  Board  has 
found  that  it  has  helped  to  remind 
employees  of  their  responsibility  to 
avoid  receiving  preferential  treatment  in 


their  personal  dealings  with  regulated 
entities. 

Section  6801 . 1 06    Prohibition  on 
Supervisory  Employees  From  Seeking 
Credit  From  Institutions  Involved  in 
Work  Assigiunents 

Section  6801.106  as  proposed  would 
apply  only  to  "supervisory  employees." 
The  term  "supervisory  employee"  is 
defined  in  proposed  §  6801.102(g)  as  all 
professional  staff  at  the  Board  with 
responsibilities  in  the  area  of  banking 
supervision  and  regulation.  This  would 
include  all  professional  staff  in  the 
Division  of  Banking  Supervision  and 
Regulation,  the  Legal  Division,  and  the 
Division  of  Consumer  and  Community 
Affairs;  professional  staff  in  the  Division 
of  Research  and  Statistics  who  have 
responsibility  for  applications; 
professional  staff  in  the  Office  of  the 
Inspector  General  who  are  involved  in 
evaluating  the  Supervision  and 
Regulation  function;  and  the  Board 
members. 

Section  6801.106(a)  as  proposed 
would  prohibit  a  supervisory  employee 
from  seeking  credit  from,  or 
renegotiating  or  rolling  over  existing 
credit  with,  a  depository  institution  if 
the  employee  is  assigned  to  a  matter 
affecting  that  institution  or  if  the 
employee  is  aware  of  the  pendency  of 
the  matter  and  knows  that  he  or  she  will 
participate  in  the  matter.  This 
prohibition  would  also  apply  for  three 
months  after  the  employee's 
participation  in  the  matter  has  ended.  In 
addition,  proposed  §680 1.1 06(b) 
provides  that  a  supervisory  employee 
must  be  disqualified  from  a  matter  if  he 
or  she  learns  that  his  or  her  spouse  or 
other  related  persons  or  entities  have 
borrowed  from  a  depository  institution 
that  is  a  party  to  the  matter  while  the 
matter  is  pending.  Section  6801.106(c) 
provides  a  proposed  exception  to  the 
application  of  these  provisions  with 
respect  to  borrowing  through  the  use  of 
a  credit  card  on  terms  and  conditions 
available  to  the  general  public,  or  to 
borrowing  through  overdraft  protection. 
The  Board's  DAEO  may  grant  a  waiver 
of  these  provisions.  The  proposed 
temporary  ban  on  seeking  credit  is 
necessary  to  prevent  the  potential 
appearance  that  supervisory  employees 
might  use  their  official  position  or  tiieir 
contacts  with  a  depository  institution 
resulting  from  their  work  on  a  matter 
involving  that  institution,  to  obtain 
loans  or  extensions  of  credit  on 
favorable  terms.  The  Board's  current 
rule  does  not  contain  restrictions  in  this 
area. 


Section  6801 .107    Disqualification  of 
Supervisory  Employees  From  Matters 
Involving  Lenders 

A  supervisory  employee  would  be 
restricted  by  proposed  §6801.107  from 
participating  in  any  matter  in  which  a 
depository  institution  or  an  affiliate  of  a 
depository  institution  is  a  party  if  the 
supervisory  employee  or  the  spouse  or 
dependent  child  of  the  supervisory 
employee,  or  certain  related  entities  are 
indebted  to  the  depository  institution  or 
its  affiliate.  Typical  consumer  credit, 
such  as  home  mortgage  loans  and  credit 
card  debt,  would  not  give  rise  to  the 
disquaUfication  requirement. 

Section  6801.107  would  supplement 
§  2635.502  of  the  Executive  Branch- 
wide  Standards.  The  restriction  is 
necessitated  by  the  frequent  contact  that 
supervisory  employees  have  with 
lending  institutions.  The  restriction  as 
proposed  is  designed  to  ensure  that 
supervisory  employees  do  not  benefit  or 
appear  to  benefit  from  their  official 
positions  and  do  not  lose  or  appear  to 
lose  their  impartiality. 

Exceptions  to  the  proposed  restriction 
related  to  borrowing  relationships  are 
set  forth  in  §  6801.107(b).  Under  the 
exceptions,  a  supervisory  employee 
could  participate  in  matters  involving 
.  depository  institutions  to  which  the 
supervisory  employee,  or  the 
supervisory  employee's  spouse  or 
dependent  child,  is  indebted  under  one 
of  the  conditions  indicated  in 
subsection  (b)(l)(i)-{iv)  as  proposed. 
The  exceptions  proposed  in 
§  6801.107(b)  are  intended  to  ease  the 
restrictions  on  supervisory  employees' 
participation  in  particular  matters  in 
situations  where  a  loan  or  extension  of 
credit  is  unlikely  to  raise  issues 
regarding  the  motivation  of  the  lender  or 
the  objective  or  impartial  performance 
of  official  duties  by  supervisory 
employees. 

Proposed  §  6801.107(c)  would  give 
the  Board's  DAEO  authority  to  grant  a 
written  waiver  from  the  prohibitions  in 
§  6801.107  in  accordance  with  5  CFR 
2635.502(d). 

Section  6801 . 1 08    Restrictions 
Resulting  From  Employment  of  Family 
Members 

Section  6801.108(a)  as  proposed 
would  require  a  supervisory  employee 
(as  defined  in  §  6801.101(b)(2))  to  report 
the  employment  of  an  immediate  family 
member  (spouse,  child,  parent  or 
sibling)  if  the  immediate  family  member 
is  employed  by  a  depositor^'  institution 
or  a  depository  institution  affiliate.  The 
reporting  requirement  would  be 
triggered  immediately  upon  the 
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supervisory  employee's  discovery  of  the 
einployment  relationship. 

Under  proposed  §  6801.108(c),  a 
supervisory  employee  would  be 
disqualified  from  participating  in  any 
matter  involving  an  immediate  family 
member's  employer  unless  the 
supervisory  employee  received  the 
appropriate  authorization  pursuant  to 
the  standard  in  i  2835.502(d)  of  the 
Executive  Brancji-wide  Standards.  This 
proposed  requirtaient  would  eliminate 
the  potential  for  any  appearance  of 
preferential  treatment  in  those  instances 
where  employment  of  a  family  member 
would  be  likely  to  raise  questions 
regarding  the  8p|)ropriateness  of  actions 
taken  by  the  employee. 

Section  6801 . 1 0$    Prior  Approval  for 
Compensated  Outside  Employment 

5  CFR  2635.803  provides  that  an 
agency  may,  by  supplemental 
regulations,  require  its  employees  to 
obtain  prior  apptoval  before  engaging  in 
outside  employif  ent  when  it  has 
detennined  that  ^ch  a  requirement  is 
necessary  or  desirable  for  the  purpose  of 
administering  its  ethics  program.  The 
Board's  current  legulaUon  at  12  CFR 
264.735-6(c)  imposes  a  requirement  for 
prior  approval  for  outside  business  and 
teaching.  Based  i^n  its  finding  that  this 
requirement  has  helped  to  ensiue  that 
employees'  outside  activities  ccHiform  to 
applicable  statutes  and  regulations,  the 
Board  has  deterroined  to  continue  this 
requirement  in  a  somewhat  modified 
form.  The  propo^d  provision  requires 
prior  written  apjfroval  before  engaging 
in  any  compensated  outside 
employment,  a  deHned  term  that  may 
provide  more  specific  guidance  to 
employees  than  "^outside  business  ax 
teaching,"  the  scdpe  of  which  has  not 
always  been  clear. 

m.  Proposed  Repeal  of  the  Board's 
Regulations  on  Qnployee 
Responsibilities  and  Conduct 

The  Board  is  also  proposing  to  repeal 
its  regulations  on  the  Responsibilities 
and  Conduct  of  Qoard  Employees,  12 
CFR  part  264,  an^  to  add  a  residual 
cross-reference  td  the  new  provisions. 

rv.  Matters  of  Regulatory  Procedure 

Administrative  Pfocedure  Act 

This  proposed  rulemaking  is  in 
compliance  with  Ithe  Administrative 
Procedure  Act  (5IU.S.C.  553)  and  allows 
for  a  60  -day  comfenent  period. 

Regulatory  FlexiBiility  Act 

The  Board  has  detennined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 


entities  because  it  affects  only  Board 
employees. 

Paperwork  Reduction  Act 

The  Board  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  .,  .  .' 

List  of  Subjects 

5  CFR  Part  6801 

Conflict  of  interests,  Government 
employees. 

12  CFR  Part  264 

Conflict  of  interests.  Federal  Reserve* 
Systeiiv 

Dated:  November  3, 1995. 

William  W.  Wihs, 

Secretary,  Board  of  Governors  of  the  Federal 
Reserve  System. 

Approved:  November  13, 1995. 
Stephen  D.  Potts, 
Director,  Office  of  Government  Ethkn. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board,  with  the 
concurrence  with  the  Office  of 
Government  Ethics,  is  proposing  to 
amend  title  5  and  chapter  II  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

TITLES— (AMENDEiq 

1.  A  new  chapter  LVm,  consisting  of 
part  6801,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

CHAPTER  LVHI— BOARD  OF  GOVERNORS 
OF  THE  FEDERAL  RESERVE  SYSTEM 

PART  6801— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDtJCT 
FOR  EMPLOYEES  OF  THE  BOARD  OF 
GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

6801.101  Purpose. 

6801.102  Definitions. 

6801.103  Prohibited  financial  interests. 

6801.104  Speculative  dealings.  (Reserved) 
6801 .  105  Prohibition  on  preferential  terms 

from  regulated  institutions. 

6801.106  Prohibition  on  supervisory 
employees'  seeking  credit  from 
institutions  involved  in  work 
assignments. 

6801.107  Disqualification  of  supervisory 
employees  from  matters  involving 
lenders. 

6801 . 1 08  Restrictions  resulting  from 
employment  of  family  members. 

6801 . 1 09  Prior  approval  for  compensated 
outside  employment. 

Authority:  5  U.S.C  7301;  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978);  12 
U.S.C  244,  248;  E.0. 12674.  54  FR  15159,  3 


CFR,  1989  Comp.,  p.215,  as  modified  by  E.O. 
12731,  55  FR  42547,  3  CFR,  1990  Comp.. 
p.306;  5  CFR  2635.105,  2635.403(a), 
2635.502,  2635.803. 

16801^101    Purpose. 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  supplement 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
found  at  5  CFR  part  2635.  They  apply 
to  members  and  other  employees  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ("Board"). 

$8801.102    Deflnitlona. 

For  purposes  of  this  part: 
.  (a)  Affiliate  means  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  corporate  control  with  another 
company. 

(b)  (1)  Debt  or  equity  interest  includes 
seciued  and  unsecured  bonds, 
debentures,  notes,  securitized  assets, 
commercial  paper,  and  preferred  and 
common  stock.  The  term  encompasses 
both  current  and  contingent  ownerahip 
interests  therein;  any  such  beneficial  or 
legal  interest  derived  fi'om  a  trust;  any 
ri^t  to  acquire  or  dispose  of  any  long 
or  short  position  in  debt  or  equity 
interests;  any  interests  convertible  into 
debt  or  equity  interests;  and  any 
options,  rights,  warrants,  puts,  calls, 
straddles,  and  derivatives  with  respect 
thereto. 

(2)  Debt  or  equity  interest  does  not 
includedeposits;  credit  union  shares; 
any  future  interest  created  by  someone 
other  than  the  employee,  his  or  her 
spouse,  or  dependent:  or  any  right  as  a 
beneficiary  of  an  estate  that  has  not  been 
settied. 

(c)  Dependent  child  means  an 
employee's  son,  daughter,  stepson,  or 
stepdaughter  if: 

(1)  Unmarried,  under  the  age  of  21, 
and  living  in  the  employee's  household; 
or 

(2)  Claimed  as  a  "dependent"  on  the 
employee's  income  tax  return. 

(d)  Depository  institution  means  a 
bank,  trust  company,  thrift  institution, 
or  any  institution  that  accepts  deposits, 
including  a  bank  chartered  under  the 
laws  of  a  foreign  country. 

(e)  Employee  means  an  officer  or 
employee  of  the  Board,  including  a 
Board  member.  It  does  not  include  a 
special  Government  employee. 

(f)  Primary  government  securities 
dealer  means  a  firm  with  which  the 
Federal  Reserve  conducts  its  open 
market  operations. 

(g)  Supervisory  employee  means  an 
employee  who  is  a  member  of  the 
professional  staff  at  the  Board  with 
responsibilities  in  the  area  of  banking 
supervision  and  regulation. 


f  6801.103    Prohibited  financial  interests. 

(a)  Prohibited  interests.  Except  as 
permitted  by  this  section,  an  employee, 
or  an  employee's  spouse  or  minor  child, 
shall  not  own  or  control,  directly  or  . 
indirectly,  any  debt  or  equity  interest  in: 

(1)  A  depository  institution  or  any  of 
its  affiliates;  or 

(2)  A  primary  government  securities 
dealer  or  any  of  its  affiliates. 

(b)  Exceptions.  The  prohibition  in 
paragraph  (a)  of  this  section  does  not 
apply  to  the  ownership  or  control  of  a 
debt  or  equity  interest  in  the  following: 

(1)  Nonbanking  holding  companies.  A 
publicly  traded  holding  company  that: 

(i)  Owns  a  bank  and  either  the 
holding  company  or  the  bank  is  exempt 
under  the  Bank  Holding  Company  Act 
of  1956, 12  U.S.C.  1841  et  seq.,  (for 
example,  a  credit  card  bank,  a  nonbank 
bank  or  a  grandfathered  bank  holding 
company),  and  the  holding  company's 
predominant  activity  is  not  the 
ownership  or  operation  of  banks  and 
thrifts; 

(ii)  Owns  a  thrift  and  its  predominant 
activity  is  not  the  ownership  or 
operation  of  banks  and  thrifts;  or 

(iii)  Owns  a  primary  government 
securities  dealer  and  its  predominant 
activity  is  not  the  ownership  and 
operation  of  banks,  thrifts  or  securities 
firms. 

(2)  Mutual  funds.  A  publicly  traded  or 
publicly  available  mutual  fund  or  other 
collective  investment  fund  if: 

(i)  The  fund  does  not  have  a  stated 
policy  of  concentration  in  the  financial 
services  industry;  and 

(ii)  Neither  the  employee  nor  the 
employee's  spouse  exercises  or  has  the 
ability  to  exercise  control  over  the 
financial  interests  held  by  the  fund  or 
their  selection. 

(3)  Pension  plans.  A  widely  held, 
diversified  pension  or  other  retirement 
fund  that  is  administered  by  an 
independent  trustee. 

(c)  Waivers.  The  Board's  Designated 
Agency  Ethics  Official,  in  consultation 
with  Division  management,  may  grant  a 
written  waiver  permitting  the  employee 
to  own  or  control  a  debt  or  equity 
interest  prohibited  by  paragraph  (a)  of 
this  section  if: 

(1)  Extenuating  circumstances  exist, 
such  as  that  ownership  or  control  was 
acquired: 

(i)  Through  inheritance,  gift,  merger, 
acquisition,  or  other  change  in  corporate 
structure,  or  otherwise  without  specific 
intent  on  the  part  of  the  employee, 
spouse,  or  minor  child  to  acquire  the 
debt  or  equity  interest;  or 

(ii)  By  an  employee's  spouse  as  part 
of  a  compensation  package  in 
connection  with  the  spouse's 


employment  or  prior  to  marriage  to  the 
employee; 

(2)  The  employee  makes  a  prompt  and 
complete  written  disclosure  of  the 
interest; 

(3)  The  employee's  disqualification 
from  participating  in  any  particular 
matter  having  a  direct  and  predictable 
effect  on  the  institution  or  any  of  its 
affiliates  does  not  unduly  interfere  with 
the  full  performance  of  the  employee's 
duties;  and 

(4)  Granting  the  waiver  would  be 
consistent  with  Division  policy. 

(d)  Disqualification.  If  an  employee  or 
an  employee's  spouse  or  minor  child 
holds  an  interest  in  a  holding  company 
under  paragraph  {b)(l)  or  (c)  of  this 
section,  the  employee  must  consult  the 
Designated  Agency  Ethics  Official  in 
order  to  determine  whether  the 
employee  must  be  disqualified  fi'om 
participating  in  any  particular  matter 
involving  that  holding  company  or 
affiliate  under  the  conflicts  of  interest 
rules  of  the  Office  of  Government 
Ethics. 

S6801.104    Speculative  dealings. 
[Reserved] 

§6801.106    Protiibition  on  preferential 
terms  from  rsgulated  institutions. 

An  employee  may  not  accept  a  loan 
horn,  or  enter  into  any  other  financial 
relationship  wdth,  an  institution 
regulated  by  the  Board,  if  the  loan  or 
financial  relationship  is  governed  by 
terms  more  favorable  than  would  be 
available  in  like  circumstances  to 
members  of  the  public. 

$6801.106    Prohibition  on  supervisory 
employees'  seeking  credit  from  Instltutiens 
involved  m  work  assignments. 

(a)  Prohibition  on  supervisory 
employee's  seeking  credit.  (1)  A 
supervisory  employee  may  not,  on  his 
or  her  own  behalf,  or  on  behalf  of  his 
or  her  spouse  or  child  or  anyone  else 
(including  any  business  or  nonprofit 
organization),  seek  or  accept  credit 
from,  or  renew  or  renegotiate  credit 
with,  a  depository  institution  or  any  of 
its  affiliates  if  the  institution  or  affiliate 
is  a  party  to  an  application,  enforcement 
action,  investigation,  or  other  particular 
matter  involving  specific  parties 
pending  before  the  Board  and: 

(i)  The  supervisory  employee  is 
assigned  to  the  matter;  or 

(iO  The  supervisory  employee  is 
aware  of  the  pendency  of  the  matter  and 
knows  that  he  or  she  will  participate  in 
the  matter  by  action,  advice  or 
recommendation. 

(2)  The  prohibition  in  paragraph  (a)(1) 
of  this  section  also  applies  for  three 
months  after  the  supervisory  employee's 
participation  in  the  matter  has  ended. 


(b)  Credit  sought  by  spouse  and  other 
related  persons.  A  supervisory 
employee  must  disqualify  himself  or 
herself  from  participating  (by  action, 
advice  or  recommendation)  in  any 
application,  enforcement  action, 
investigation  or  other  particular  matter 
involving  sf>ecific  parties  to  which  a 
depository  institution  or  any  of  its 
affiliates  is  a  party  as  .soon  as  the 
supervisory  employee  learns  that  any  of 
the  following  related  persons  are 
seeking  or  have  sought  or  accepted 
credit  from,  or  have  renewed  or 
renegotiated  credit  with,  the  depository 
institution  or  any  of  its  affiliates  while 
the  matter  is  pending  before  the  Board: 

(1)  The  employee's  spouse  or 
dependent  child; 

(2)  A  company  or  business  if  the 
employee  or  the  employee's  spouse  or 
dependent  child  owns  or  controls  more 
than  10  percent  of  its  equity;  or 

(3)  A  partnership  if  the  employee,  or 
the  employee's  spouse  or  dependent 
child  is  a  general  partner. 

(c)  Exception.  The  prohibition  in 
paragraph  (a)  of  this  section  and  the 
disqualification  requirement  in 
paragraph  (b)  of  this  section  do  not 
apply  with  respect  to  credit  obtained 
through  the  use  of  a  credit  card  or 
overdraft  protection  on  terms  and 
conditions  available  to  the  public. 

(d)  Waivers.  The  Board's  Designated 
Agency  Ethics  Official,  after  consulting 
with  the  relevant  division  director,  may 
grant  a  written  waiver  from  the 
prohibition  in  paragraph  (a)  of  this 
section,  or  the  disqualification 
requirement  in  paragraph  (b)  of  this 
section,  based  on  a  determination  that 
participation  in  matters  otherwise 
prohibited  by  this  section  would  not 
create  an  appearance  of  loss  of 
impartiality  or  use  of  public  office  for 
private  gain,  and  would  not  otherwise 
be  inconsistent  with  the  Office  of 
Government  Ethics'  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  (5  CFR  part  2635)  or  prohibited 
by  law. 

$6801.107    Disqualification  of  supervisory 
employees  from  matters  involving  lenders. 

(a)  Disqualification  required.  A 
supervisory  employee  may  not 
participate  by  action,  advice  or 
recommendation  in  any  application, 
enforcement  action,  investigation,  or 
other  particular  matter  involving 
specific  parties  to  which  a  depository 
institution  or  its  affiliate  is  a  party  if  any 
of  the  following  are  indebted  to  the 
depository  institution  or  any  of  its 
affiliates: 

(1)  The  employee; 

(2)  The  spouse  or  dependent  child  ot 
the  employee; 
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(3)  A  compatiy  or  business  if  the 
employee  or  the  employee's  spouse  or 
dependent  child  owns  or  controls  more 
than  10  percent  of  its  equity;  or 

(4)  A  partne^ip  if  the  employee  or 
the  employee's  spouse  or  dependent 
child  is  a  genefal  partner. 

(b)  ExceptioHs—il)  Consumer  credit 
on  nonprefereHtial  terms. 
Disqualificatioi)  of  a  supervisory 
eoiployee  is  nc^  required  by  paragraph 
(a)  of  this  section  for  the  following  types 
of  indebtednesa  if  payment  on  the 
indebtedness  it  current  and  the 
indebtedness  i|  on  terms  and  conditions 
offered  to  the  public: 

(i)  Credit  extended  through  the  use  of 
a  credit  card:   ] 

(ii)  Credit  extended  through  use  of  an 
overdraft  protection  line; 

(iii)  Amortizing  consumer  credit  (e.g., 
home  mortgage  loans,  automobile 
loans);  and 

(iv)  Credit  e^dtended  under  home 
equity  lines  of  credit. 

(2)  Indebtediysss  of  a  spouse  or 
dependent  chim.  Diaqualification  is  not 
required  with  respect  to  any 
indebtedness  of  the  employee's  spouse 
or  dependent  c}uld,  or  a  company, 
business  or  paiinership  in  which  the 
spouse  or  dependent  child  has  an 
interest  describbd  in  paragraphs  (a)(3) 
and  (a)(4)  of  this  section,  if: 

(i)  The  indebtedness  represents  the 
sole  financial  interest  or  responsibility 
of  the  spouse,  child,  company,  business 
or  partnership  «nd  is  not  derived  from 
the  employee's  income,  assets  or 
activities;  and 

(ii)  The  employee  has  no  knowledge 
of  the  identity  of  the  lender. 

(c)  Waivers.  "The  Board's  Designated 
Agency  Ethics  Official,  after  consulting 
with  the  relevant  division  director,  may 
grant  a  written  waiver  from  the 
disqualificatioii  requirement  in 
paragraph  (a)  ofthis  section  using  the 
authorization  process  set  forth  in  the 
Office  of  Government  Ethics'  Standards 
of  Ethical  Conduct  at  5  CFR 
2635.502(d). 

16801.108    neatlctlonareeuttingfrom 
•fflpkiyiiMiM  of  Mmlly  nieinbara> 

(a)  Reporting  certain  employment 
relationships.  A  supervisory  employee 
who  has  knowledge  that  his  or  her 
spouse,  child,  parent  or  sibling  is 
employed  by  a  depository  institution  or 
its  holding  company  shall  report  such 
employment  to  Jiis  or  her  supervisor 
and  the  Ethics  (pffice  within  thirty  days 
of  the  commen<iement  of  the 
supervisory  employee's  employment  at 
the  Board  or  promptly  upon  learning  of 
the  employment  relationship. 

(b)  Disqualification.  A  supervisory 
employee  may  aot  participate  in  any 


particular  matter  to  which  a  depository 
institution  or  its  afHliate  is  a  party  if  the 
depository  institution  or  affiliate 
employs  his  or  her  spouse,  child,  parent 
or  sibling  unless  the  supervising  ofRcer, 
with  the  concurrence  of  the  Board's 
Etesignated  Agency  Ethics  Official,  has 
authorized  the  employee  to  participate 
in  the  matter  using  the  authorization 
process  set  forth  in  the  Office  of 
Government  Ethics'  Standards  of  Ethical 
Conduct  at  5  CFR  2635.502(d). 

16801.109   Prior  approval  for  oompanealed 


(a)  Approval  requirement.  An 
employee  shall  obtain  prior  written 
approval  from  his  or  her  division 
director  (or  the  division  director's 
designee)  and  the  concurrence  of  the 
Board's  Designated  Agency  Ethics 
Official  before  engaging  in  compensated 
outside  employment. 

(b)  Standard  for  approval.  Approval 
will  be  granted  unless  a  determination 
is  made  that  the  prospective  outside 
employment  is  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  part  2635 
and  this  part. 

(c)  Definition  of  employment.  For 
purposes  of  this  section,  the  term 
compensated  outside  employment 
means  any  form  of  compensated  non- 
Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services  by  the  employee.  It 
includes,  but  is  not  limited  to,  personal 
services  as  an  officer,  director, 
employee,  agent,  attorney,  consultant, 
contractor,  general  partner,  trustee, 
teacher  or  speaker. 

TITLE  12-aANK8  AND  BANKING 

CHAPTER  l-PEDERAL  ftESERVE  SYSTEM 

2.  12  CFR  part  264  is  revised  to  read 
as  follows: 

PART  264— EMPLOYEE 
RESPONSIBIUTIES  AND  CONDUCT 

$264,101    Cross-reference  to  •mployeaa' 
ethical  conduct  standards  and  financial 
dteclosure  regulations. 

Employees  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
are  subject  to  the  executive  branch-wide 
standards  of  ethical  conduct  at  5  CFR 
part  2635  and  the  Board's  regulation  at 
5  CFR  part  6801,  which  supplements 
the  executive  branch-wide  standards, 
and  the  executive  branch-wide  financial 
disclosure  regulation  at  5  CFR  part 
2634. 

Audioritjr:  5  U.S.C.  7301;  12  U.&Q  244. 

(FR  Doc.  95-30581  Filed  12-18-95;  8:4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  1 

(Docket  No.  29767;  Notice  Na  95-iq 

RIN  2120-nAF92 

Definitions  of  Special  Use  Airspace; 
Correction 

AQBlCYt  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction  to  the  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  proposed 
rulemaking  (NPRM),  60  FR  58494, 
published  on  Npvember  27, 1995.  The 
correction  to  the  address  in  the 
preamble  reads  as  follows:  Comments 
may  also  be  sent  electronically  to  the 
following  Internet  address: 
nprmcmts0maiI.hq.faa.gov. 
addresses:  Comm^hts  on  this  NPRM 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200),  Docket  No.  25767, 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591.  Comments  may 
also  be  sent  electronically  to  the 
following  Internet  address: 
nprmcmts6mail.hq.faa.gov.  Comments 
delivered  must  be  marked  Docket  No. 
25767.  Comments  may  be  examined  in 
Room  915G  weekdays  between  8:30  a.m. 
and  5  p.m.,  except  on  Federal  holidays. 

-  Issued  in  Washington,  DC  on  December  13, 
1995. 

Harold  W.Becker, 

Acting  Program  Director  for  Air  Traffic  Rules 
and  Procedures. 

[FR  Doc.  95-30777  Filed  12-18-95;  8:45  am) 
aajjNQ  oooc  4ei»-is-M 

14  CFR  Part  39 

(Docket  Na  96-MN-l41^0} 

Airworttiiness  Directives;  Beech  Modal 
BAe  125-1000A  and  Hawker  1000 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

OtJMMARY;  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Beech  Model  BAe  125-1 000 A  and 
Hawker  1000  series  airplanes.  This 
proposal  would  require  a  detailed  visual 
inspection  to  detect  chafing  damage  to 
the  hydraulic  pipes  adjacent  to  the 


hydraulic  module,  and  various  follow- 
on  actions.  This  proposal  is  prompted 
by  reports  of  chahng  damage  between 
hydraulic  pipes  at  three  locations  in  the 
rear  equipment  bay  adjacent  to  the 
hydraulic  module.  The  actions  specified 
by  the  proposed  AD  are  intended  to 

Erevent  such  chafing  damage  to  the 
ydrautic  pipe  and  subsequent 
hydraulic  fluid  leakage;  tUs  condition 
may  lead  to  faihue  of  essential  airplane 
systems. 

DATES:  Comments  must  be  received  by 
January  25, 1996. 
ADOfteSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
141-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Beech  Aircraft  Corporation.  Manager 
Service  Engineering.  Hawker  Customer 
Support  Department,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington. 

FOR  fOJRTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

8UPPLEMB«TARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-141-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.  Availability 
ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transpwt  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-141-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Diacuaaion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  Beech  Model  BAe  125- 
lOOOA  and  Hawker  1000  series 
airplanes.  The  CAA  advises  that  it  has 
received  several  reports  of  chafing 
damage  between  hydraulic  pipes  at 
three  locations  in  the  rear  equipment 
bay  adjacent  to  the  hydraulic  module. 
Investigation  revealed  the  cause  of  such 
chafing  damage  has  been  attributed  to 
the  vibratory  movement  of  the  hydraulic 
pipes  and  their  close  proximity  to  other 
pipe  runs,  adjacent  equipment,  and 
structure  in  the  rear  equipment  bay. 
These  conditions,  if  not  corrected,  could 
result  in  chafing  damage  to  the 
hydraulic  pipe  and  subsequent 
hydraulic  fluid  leakage;  this  condition 
may  lead  to  feilure  of  essential  airplane 
systems. 

The  manufacturer  has  issued  Hawker 
Service  Bulletin  SB.  29-95,  dated  March 
24, 1995,  which  describes  procedures 
for: 

1.  Performing  a  detailed  visual 
inspection  to  detect  chafing  damage  to 
the  hydraulic  pipes  located  aft  of  frame 
21  and  adjacent  to  the  hydraulic 
module; 

2.  Performing  a  visual  inspection  to 
determine  if  adequate  clearance  exists 
between  the  pipes,  and  with  other 
equipment  or  structure,  if  no  chafing 
damage  is  detected; 

3.  Adjusting  the  pipe  connections 
and/or  clipping,  if  the  clearance  is 
inadequate; 

4.  Replacing  the  pipes  with  new 
pipes,  if  any  chafing  is  detected  beyond 
certain  limits;  and 

5.  Performing  a  pressure  test,  if  any 
chafing  damage  is  detected  within 
certain  limits,  and  replacement  of  the 
pipe  with  a  new  pipe,  if  necessary. 


The  CAA  classified  this  service 
bulletin  as  mandatory  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same    . 
type  design,  the  proposed  AD  would 
require  a  detailed  visual  inspection  to 
detect  chafing  damage  to  the  hydraulic 
pipes  located  aft  of  frame  21  and 
adjacent  to  the  hydraulic  module,  and 
various  follow-on  actions  (i.e.,  visual 
inspection,  adjustment,  replacement, 
pressure  test).  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  If  any  chafing 
damage  to  other  equipment  or  structure 
is  found,  repair  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

The  FAA  estimates  that  27  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,620,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities^mong  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
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For  the  reasoils  discussed  above.  I 
certify  that  this  proposed  raguladoo  (1) 
is  not  a  "sigaifiqant  regulatMy  acUon" 
under  Executive  Order  12866;  (2)  is  not 
e  "significant  ii^"  under  the  DOT 
Regulatory  Poliqies  and  Procedures  (44 
PR  11034.  Febn«ary  26, 1979);  and  (3)  if 
promulgated.  wJU  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexilnlity  Act  ^  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  containisd  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  Snbiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safiaty.  SaiiBty.     , 

The  Proposed  AAwBdment 

Accordingly,  pursuant  to  the 
authority  delegalad  to  me  by  the 
Administrator,  tfte  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal]  Aviation  Regulations 
(14  CFR  part  39)  es  follows: 

PART  3»-AlfllMDRTHmES8 
MRECnVES 

1.  The  authori^  citation  for  part  39 
continues  to  read  as  follows: 

AirtiMrilr.  49  UaC  106(g).  40101, 40113, 
44701. 

fSSilS    (AmMMM 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


1  Aircraft  Cor  loratioii  (Fomerty 
DtHavUbad;  Qawkar  Siddday;  British 
AanmpmoB,  pk)  Kajrthran  Corporala 
fats,  be):  Doclet  9&-NM-141-AD. 
Applicability:  All  Model  BAe  125-1000A 
and  Hawker  1000  ssries  airplanes, 
certificated  in  any  dategory. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardleas  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiact  to  the  requinments  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  apptovai  from  the  PAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuraticvi  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  ths  unsafe  condition 
addrwsed  by  this  Mi.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  aii  plane  from  the 
applicability  of  this.iMJ. 


Owipliance:  Required  as  indicated,  unless 
acbomplished  previously. 

To  (Bwont  chafing  damage  to  the 
hydraulic  pipe  and  subsequent  hydraulic 
fluid  leakage;  this  condition  may  lead  to 
failure  of  essential  airplane  systems; 
accomplish  the  followiiig: 

(a)  Within  3  montlis  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  to  detect  chafing  damage  to  d>e 
hydraulic  pipes  located  aft  of  framo  21  and 
adjacent  to  the  hydraulic  module,  in 
accordance  vrith  Hawker  Service  Bulletin 
SB.29-9S,  dated  March  24, 1995. 

(1)  If  no  chafing  damage  is  detected,  prior 
to  further  flight,  perform  a  visual  inspection 
to  determine  if  adequate  clearance  exists 
between  the  intersecting  pipe  runs,  and 
between  pipes  and  adjacent  equipment  or 
structure,  in  accordance  with  the  service 
bulletin. 

(i)  If  the  clearance  is  adequate,  no  further 
action  is  required  by  this  AD. 

(U)  If  the  clearance  is  inadequate,  prior  to 
further  flight,  adjust  the  pipe  connections 
and/or  clipping  in  accordance  with  the 
service  bulletin. 

(iii)  If  any  chafing  damage  to  other 
equipment  or  structure  is  found,  prira'  to 
further  flight,  repair  it  in  accordance  with  a 
method  approveid  by  the  Manager, 
Standardization  Branch,  ANM-113,  PAA, 
Transport  Airplane  Directorate. 

(2)  If  any  chafing  damage  is  detected  and 
it  is  beyond  the  limits  specified  in  paragraph 
2.B.(4)  of  the  service  bulletin,  prior  to  fiirther 
flight,  replace  the  damaged  pipe  with  a  new 
pipe  in  accordance  with  the  service  bulletin. 

(3)  If  any  chafing  damage  is  detected 
within  the  limits  specified  in  paragraph 
2.B.(4)  of  the  service  bulletin,  prior  to  further 
flight,  perform  a  pressure  test  or  replace  the 
damaged  pipe  with  a  new  pipe  in  accordance 
with  the  service  bulletin. 

(i)  If  the  pipes  are  satisfactory,  no  further 
action  is  required  by  this  AD. 

(ii)  If  any  pipe  leaks  and/or  if  any 
distortion  occurs  in  or  around  the  area  of 
chafing  damage,  prior  to  further  flight, 
replace  the  pipe  with  a  new  pipe  in 
accordance  tvith  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Nolo  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-H3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on 
December  13, 1995. 

Damll  M.  Pedorson, 

Acting  Manager,  transport  AiTjdane 
Directorate.  Aircfafl  Certification  Service. 
.  (PR  Doc  g&-30748  Filed  12-18-05;  8:45  am] 


14CFRPart39 

[Docket  Na  9S-Mil-172-A0r' 

AiiworHiineM  DIraetivM;  FbklMr 
MocM  F28  Mark  0100  SwlM  AlrplanM 

AQBICY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

StJMMARY:  This  document  proposes  the 
adoption  of  a  new  airwwthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  a  one-time  measurement  during 
reftieling  to  determine  the  pressure  in 
each  collector  tank;  for  certain 
airplanes,  non-destructive  test  (NDT) 
inspections  to  detect  cracking  or 
deformations  of  the  collector  tank  ribs 
on  each  wing,  and  repair,  if  necessary; 
and  modification  of  top-hat  stringers  in 
each  outer  wing  Xank.  This  proposal  is 
prompted  by  a  report  of  damage  to  the 
ribs  of  the  wing  collector  tank  caused  by 
over-pressure  to  the  collector  tank 
during  refueling.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  cracking  and  deformation  of  the 
wing  collector  tanks  due  to  over- 
pressure, which  could  result  to  reduced 
structural  integrity  of  the  wtog. 

DATES:  Comments  must  be  received  by 
)anuary30, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
172-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  lie  obtained  fiom 
Fokker  Aircraft  USA.  toe,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  toformation  may  ha 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 


1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

StJPPI.EMBfTARY  INFORMATION: 

Comments  Invited 

toterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  to  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  clostog  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  to  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUowtog 
statemmt  is  made:  "Comments  to 
Docket  Number  95-NM-172-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtato  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
95-^JM-172-AD.  1601  Ltod  Avenue. 
.SW..  Renton.  Washington  98055-4056. 

DiscussioB 

The  Rijksluchtvaartdienst  (RLD). 
which  is  the  airworthtoess  authority  for 
the  Netherlands.  recenUy  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certato  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises,  that 
during  soieduled  maintenance  on  a 
Model  F28  Mark  0100  series  airplane, 
the  ribs  in  the  right-hand  wing  collector 
tank  were  found  to  be  damaged, 
tovestigation  revealed  that  the  damage 
was  caused  by  over-pressure  in  the 
collector  tank  diuing  refueling. 

The  top-hat  stringera  between  the 
wtog  collector  tank  and  the  outer  wtog 
tank  amtato  restriction  blocks  that  are 
totended  to  close  off,  but  still  ventilate 
the  collector  tank.  The  four  forward 


most  top-hat  stiingers  (2.32,  2.33,  2.34, 
and  2.35)  should  not  contain  these 
restriction  blocks,  which  would  enable 
fuel  to  flow  from  the  wing  collector  tank 
to  the  outer  wing  tank.  Subsequent 
investigation  revealed  that  the  over- 
pressure was  due  to  the  installation  of 
restriction  blocks  in  these  four  top-hat 
stringers,  which  adversely  affected  the 
fuel  transfer  capacity  of  these  airplanes. 
This  condition,  if  not  corrected,  could 
result  in  cracking  and  deformation  of 
the  ribs  in  the  wtog  collector  tank, 
which  could  lead  to  reduced  structural 
integrity  of  the  wine. 

Fokker  has  issued  Service  Bulletin 
SBF  100-57-030,  dated  December  17, 
1994,  which  describes  procedures  for 
conducting  a  one-time  measurement 
during  refueling  to  determine  the 
pressure  in  each  collector  tank.  The 
service  bulletto  also  describes 
procedures  for  conducting  non- 
destructive test  (NDT)  inspections  of 
certain  airplanes  to  detect  cracking  and 
deformations  of  the  collector  tank  ribs  at 
wtog  stations  1825,  2230,  and  2635. 

Fokker  has  also  issued  Service 
Bulletto  SBF  100-57-029,  Revision  1, 
dated  March  23, 1995,  which  describes 
proceditfes  for  modification  of  the  four 
top-hat  stringers  (2.32,  2.33,  2.34,  and 
2.35)  in  the  outer  wing  tank  area.  This 
modification  entails  removal  of  the 
restriction  blodcs  to  the  top-hat 
stringers. 

The  RLD  classified  both  of  these 
service  bulletins  as  mandatory  and 
issued  the  Netherlands  airworthiness 
directive  BLA  1994-172  (A),  dated 
December  23, 1994,  to  order  to  assure 
the  continued  airworthtoess  of  these 
airplanes  in  the  Netherlands. 

lliis  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Piusuant  to  this  bilateral 
airworthtoess  agreement,  the  RLD  has 
kept  the  FAA  toformed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Stoce  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  a  one-time  measurement  during 
refoeling  to  determtoe  the  pressure  in 
each  collector  tank;  and  modification  of 
the  four  top-hat  stringers  in  the 
outboard  wing  tank  area.  For  certain 


airplanes,  this  proposed  AD  would 
require  non-destructive  test  (NDT) 
inspections  of  the  collector  tank  ribs  to 
detect  cracking  or  deformations.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

This  AD  also  proposes  to  require 
repair  of  any  cracking  or  deformations 
in  accordance  with  a  method  approved 
by  tiie  FAA. 

The  FAA  estimates  that  58  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  85  work  houra  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$295,800,  or  $5,100  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  foture  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
to  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtatoed  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  to  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
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39  of  the  Federalj  Aviation  Regulations 
(14  an  part  39)  es  follows: 

PART  99-AiRW0RTHINES8 
DIRECTIVES      : 

1.  The  authority  citation  for  part  39 
continues  to  reaq  as  follows: 

AadMrity:  49  U.$.C  106(g),  40101. 40113. 
44701. 
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2.  Section  39.18  is  amended  by 
adding  the  foUoWing  new  airworthiness 
directive: 

FokkBR  Docket  9SHNM-172-AD. 

Aopliadality:  Mddei  F28  Mark  0100 
airpiaiMs,  lerial  nuSobers  11244  thiough 
11277  inclusiw.  11079, 11281  thtough  11287 
inclusive,  and  11289  tlirough  11400 
inclusive,  catificat#d  in  any  category. 

Nale  1:  This  AD  Applies  to  each  airplane 
identtSad  in  the  preceding  uplicability 
provision,  regardnai  of  whether  it  has  been 
modified,  altered,  o^  repaired  hi  the  area 
subfect  to  the  requifemants  of  this  AD.  For 
airplanes  that  have  heen  modified,  altered,  or 
repaired  so  that  tfaelperfbrmance  of  the 
requirements  of  this  AD  is  afiscted.  the 
owner/operatw  nni|t  use  the  authority 
provided  in  paragraph  ta)  of  this  AD  to 
request  approval  6^  ue  PAA.  This 
approval  may  addr^  either  no  action,  if  the 
current  conngmstian  eliminates  Uie  unsafe 
condition;  or  dlfbrant  actions  necessary  to 
address  the  unsafe  «)odition  described  in 
this  AD.  Such  a  raq^ast  should  include  an 
"frrmiiit  rf  thtt  ftfrtrt  nf  thw  rhangad 
configuration  on  th#  unsafe  oondltian 
addressed  by  this  Ap.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  thisjAD. 

Camptioiice;  Reqiiired  as  indicated,  unless 
acoomplishad  previbusly. 

To  piwent  over-pkessurization  and/or 
damage  to  the  wing  collector  tanks,  which 
could  rasuit  in  reduced  structural  integrity  of 
the  wings,  accomplfeh  the  following: 

(a)  Within  45  dayi  after  the  effective  date 
of  this  AD,  perform  S  one-time  measurement 
during  rehieling  to  determine  the  pressure  in 
each  collector  tank  b  accordance  with  Part 

1  of  the  Accomplislinent  Instructions  of 
Fokkar  Sarvioe  Bulletin  SBF100-S7-030, 
dated  December  17, 1994. 

Nate  2:  Pressure  Liimits  Categories  are 
defined  in  Table  2  cJF  Fokker  Service  Bulletin 
SBPlOO-57-030,  dated  December  17, 1994. 

(b)  For  Pressure  Uniits  Category  1:  Within 

2  years  after  the  effective  date  of  this  AD, 
modify  the  four  afiietted  top-hat  stringers 
(2.32.  2.33, 2.34.  and  2.35)  in  each  outer  wing 
tank  area  by  removing  the  restriction  blocks, 
in  accordance  with  the  Accomplishment 
Instructioas  of  Foklcer  Service  Bulletin 
SBFlOO-57-029.  Revision  1,  dated  March  23, 
1995. 

(c)  For  Pressure  Limits  Categories  2 
through  5:  Except  as  provided  by  paragraph 
(d)  of  this  AD,  prior  to  the  number  of 
accumulated  total  flight  cycles  or  within  the 
time  specified  in  Table  1  of  Fokker  Service 
Bulletin  SBFlOO-SZ^-OSO,  dated  December 


17, 1994,  whichever  occurs  earlier, 
accomplish  the  requirements  of  paragraphs 
(cMD  and  (cH2)  of  this  AD. 

(1)  Perform  the  Non-Destructive  Test  (NDT) 
inspections  specified  in  Part  2  of  the 
Acoompliahoaeat  Instructions  of  Fokker 
Service  Bulletin  SBF10O-57-O30,  dated 
December  17, 1994,  to  detect  cracking  or 
deformations  of  the  collector  tank  ribs  on 
each  wing  at  wing  stations  1825, 2230,  and 
2635.  Theae  inspections  are  to  be  performed 
in  accordance  with  Fokker  Service  Bulletin 
SBP10I^7-O30,  dated  December  17, 1994. 

(2)  Modify  the  four  affected  top-hat 
strii^ers  (2.32,  2.33,  2.34,  and  2.35)  in  each 
outer  wing  tank  area  by  removing  the 
restriction  blocks,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokkar 
Service  Bulletin  fflPieO-57-029,  Revision  1, 
dated  March  23. 1995. 

(d)  For  Pressure  Limito  Category  6,  and  for 
airplanes  having  pressure  limita  within  the 
limits  specified  in  Categories  3  through  5  and 
that  have  exceeded  the  number  of 
accumulated  total  flight  cycles  specified  hi 
Table  1:  Within  100  flight  cycles,  accomplish 
the  requiremento  of  paragraphs  (dMD  and 
(dN2)<rfthisAD. 

(1)  Perfann  the  NDT  inspectiaiis  in 
accordance  with  the  procedures  of  Part  2  of 
the  Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBF100-57-030.  dated 
December  17, 1994.  The  fueling  pressure 
must  not  exceed  25  pounds  per  square  inch 
(PSI)  during  refuelii^ 

(2)  Modify  the  four  afilBcted  top-hat 
stringera  (2.32,  2.33, 2.34,  and  2.35)  in  each 
outn  wing  tank  area  by  removing  the 
restriction  blocks,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBPlOO-57-029,  Revision  1, 
dated  March  23. 1995. 

(e)  For  Piessura  Limito  Catagory  7:  Prior  to 
further  flight  fallowing  the  measurement 
required  'by  paragraph  (e)  of  this  AD, 
accomplish  the  requiremento  of  paragraphs 
(eND  and  (eH2)  of  diis  AD. 

(1)  Perform  the  NDT  inspections  in 
accordance  vrith  the  procedures  of  Part  2  of 
the  AccompUshment  Instructions  of  Fokkar 
Service  Bulletin  SBFlOO-57-030.  dated 
DecCTiber  17. 1994. 

(2)  Modify  the  four  affected  top-hat 
stringers  (2.32.  2.33,  2.34.  and  2.35)  in  each 
outer  wing  tank  area  by  removing  the 
restriction  blocks,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-57-029,  Revision  1, 
dated  March  23. 1995. 

(f)  If  any  cracking  or  deformation  is 
detected  during  any  inspection  required  by 
this  AD,  prim  to  forther  flight,  rejnir  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transpcnrt  Airplane  Directorate. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Opoators 
shall  submit  their  requeste  through  an 
appropriate  FAA  Principel  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(h)  Special  flight  permito  may  be  issued  in 
accordance  with  §$21,197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requiremento  (rf  this  AO 
can  be  accomplished.  '■''•     ^- 

Issued  in  Ronton,  Washington,  on 
Decfflnber  13, 1995. 

DurallM. 


Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
(FR  Doc  95-30746  Filed  12-18-95;  8:45  am] 
■LUNS  COM  4»ie^ts-u 


14CFRPart39 

(DooiMt  Na  9»-NM-133-Aiq 

AirworHikMn  CNrecttvM;  Jetstream 
Modal  4101  Abplanea 

'  AQCNCY:  Inderal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  airplanes. 
This  proposal  would  require 
replacement  of  the  flexible  cables  of  the 
power  and  condition  controls  of  the 
engines  with  new  flexible  cables.  The 
proposal  would  also  require  installation 
of  protective  tape  on  the  outside  case  of 
these  flexible  cables,  and 
reidentification  of  the  cables.  This 
proposal  is  prompted  by  reports  of  sdff 
operation  of  the  power  and  condition 
controls  of  the  engines  due  to  heat 
damage  to  and  moisture  contamination 
of  the  flexible  cable.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  neat  damage  and 
moisture  contamination  to  the  flexible 
cable,  which  could  result  in  stiff 
operation  of  the  power  and  condition 
controls  and  subsequent  reduced  engine 
control. 

DATES:  Comments  must  be  received  by 
January  25. 1996. 
AOOREBSes:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Do«±et  No.  9S-NM- 
133-AD,  1601  Lind  Avenue.  SW., 
Ronton,  Washington  98055-4056. 
Ck)mment8  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


Jetstream  Aircraft.  Inc..  P.O.  Box  16029. 
Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington. 

FOR  FURn«R  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals' contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-133-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-133-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  it  has 


received  reports  of  stiff  operation  of  the 
power  and  condition  controls  of  the 
engines  on  these  airplanes.  Investigation 
revealed  that  a  protective  sheath  on  the 
flexible  cables  can  become  damaged  by 
heat,  which  allows  water  to  enter  the 
flexible  cable.  The  water  may  then  drain 
along  the  flexible  cable  to  the  cold  area 
in  the  leading  edge  of  the  wing  and 
freeze.  These  conditions,  if  not 
corrected,  could  result  in  stiff  operation 
of  the  power  and  condition  controls, 
and  subsequent  reduced  engine  control. 

Jetstream  has  issued  Service  Bulletin 
J41-76-013.  dated  May  5, 1995.  which 
describes  procedures  for  checking  the 
aircraft  records  to  determine  if  any 
reports  of  stiff  operation  in  freezing 
conditions  have  been  recorded.  The 
service  bulletin  also  describes 
procedures  for  replacement  of  the 
flexible  cables  of  power  and  condition 
controls  of  the  engines  with  new 
flexible  cables.  The  service  bulletin  also 
describes  procedures  for  installation  of 
protective  tape  on  the  outside  case  of 
the  flexible  cables  of  the  power  and 
condition  controls  of  the  engines,  and 
reidentification  of  the  assembly  number 
of  the  cable.  The  service  bulletin 
specifies  that  both  the  replacement  of 
the  flexible  cables  and  installation  of 
protective  tape  need  to  be  accomplished 
on  certain  airplane,  but  specifies  that 
only  the  protective  tape  installation 
needs  to  be  accomplished  on  certain 
other  airplanes.  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu^uant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  flexible 
cables  of  power  and  condition  controls 
of  the  engines  with  new  flexible  cables. 
The  proposed  AD  would  also  require 
simultaneous  installation  of  protective 
tape  on  the  outside  case  of  the  new 
flexible  cables  of  the  power  and 
condition  controls  of  the  engines,  and 
reidentification  of  the  assembly  number 


of  the  cable.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  procedures 
contained  in  the  service  bulletin 
described  previously. 

Operators  should  note  that,  unlike  the 
recommendations  of  the  service 
bulletin,  the  proposed  AD  would  not 
require  checking  the  aircraft  records  to 
determine  if  any  reports  of  stiff 
operation  in  fi«ezing  conditions  have 
been  recorded.  The  FAA  finds  that  the 
Airplane  Maintenance  Log  is  the 
appropriate  source  of  aircraft  records  for 
reports  of  stiff  operation  of  the  power 
and  condition  controls.  However. 
ojjerators  are  not  required  to  retain  these 
records  [reference  part  121  or  135  of  the 
Federal  Aviation  Ragulations  (FAR)  (14 
CFR  121  or  135).].  Therefore,  the  FAA 
has  determined  that  these  aircraft 
records  may  not  be  available  for  review 
by  maintenance  personnel  if  attempting 
to  comply  with  a  requirement  to 
accomplish  such  a  review. 

Operators  should  also  note  that, 
unlike  the  recommendations  of  the 
service  bulletin,  the  proposed  AD  would 
require  that  the  replacement  of  the 
flexible  cables  and  installation  of  the 
protective  tape  be  accomplished  on  aH 
affected  airplanes.  The  FAA  finds  that 
damage  to  the  flexible  cable  sheath  and 
subsequent  moisture  contamination  to 
the  flexible  cables  may  still  exist  or 
develop  even  though  there  have  been  no 
previous  reports  of  stiff  operation  of  the 
power  and  condition  controls.  Airplanes 
with  moisture  contamination  in  the 
flexible  cables  may  not  yet  have 
encountered  the  environmental 
conditions  necessary  to  freeze  the 
moisture  and  subsequently  cause  stiff 
operation.  Therefore,  the  FAA  has 
determined  that  accomplishing  only  the 
installation  of  the  protective  tape  on 
cables  (if  no  stiff  operations  have  been 
reported)  would  not  eliminate  the 
unsafe  condition,  since  water 
contamination  of  the  flexible  cable  may 
still  exist. 

The  FAA  estimates  that  25  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  11  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $16,500,  or  $660  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
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accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  respoisibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  deteiinined  that  this 
proposal  would  pot  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalisn  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  R<iles  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportalion,  Aircraft,  Aviation 
safiety.  Safety,     j 

The  Proposed  Aanendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatfaority:  49  U^  106(g),  40101,  40113, 
44701. 

139.13    [AnMndalq 

2.  Section  39.'^3  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

jeMraam  Aitcraft  {Limited:  Docket  95-NM- 

Applicability:  Vrntde]  4101  airplanes  on 
which  Jetstream  Modification  )M41478  or 
)M41485A  has  not  been  installed,  certi6cated 
in  any  category. 

Mole  1:  This  ADappiies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 


of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This    - 
approval  m|^y  address  either  no  action,  if  the 
aurent  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  e%ct  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  heat  damage  and  moisture 
contamination  to  the  flexible  cable,  which 
could  result  in  stiff  operation  of  the  power 
and  condition  controls  and  subsequent 
reduced  engine  control,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effiective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  in 
accordance  with  Jetstream  Service  Bulletin 
J41-76-013,  dated  May  5. 1995.  Both 
requirements  must  be  accomplished  at  the 
same  time. 

(1)  Replace  the  flexible  cables  of  power  and 
condition  controls  of  the  left  and  right 
engines  with  new  flexible  cables,  in 
accordance  with  paragraphs  2.B.  and  2.C  of 
the  Accomplishment  Instructions  of  the 
service  bulletin;  and 

(2)  Install  protective  tape  on  the  outside 
case  of  the  flexible  cables  of  the  power  and 
condition  controls  of  the  left  and  right 
engines;  and  reidentify  the  assembly  number 
of  the  cable;  in  accordance  with  paragraph 
2.D.  of  the  Accomplishment  Instructions  of 
the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  13, 1995. 
Darreil  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  95-30747  Filed  12-18-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  801, 803. 804,  and  897 

[Docket  No.  95H-02S3] 

Regulations  Restricting  the  Sale  and 
Distribution  of  Cigarettes  and 
Smokeless  Tobacco  Products  To 
Protect  Children  and  Adolescents; 
Correction 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Proposed  rule,  correction. 

summary:  The  Food  and  Ehoig 
Administration  (FDA)  is  correcting  a 
proposed  .rule  that  appeared  in  Federal 
Re^Mer  of  August  11, 1995  (60  FR 
41314).  The  document  proposed  new 
regulations  governing  the  sale  and 
distribution  of  nicotine-containing 
cigarettes  and  smokeless  tobacco 
products  to  children  and  adolescents  in 
order  to  address  the  serious  public 
health  problems  caused  by  the  use  of 
and  addiction  to  these  products.  The 
agency  has  identified  some  prooh^ading 
inaccuracies  in  the  references  listed  in 
the  document.  This  document  corrects 
those  errora. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phihp  L.  Chao,  Office  of  Policy  (HF-23). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-3380. 

In  FR  Doc.  95-20051  appearing  on 
page  41314  in  the  Federal  Register  of 
Friday,  August  11, 1995,  the  following 
corrections  are  made: 

1.  On  page  41316,  in  Ref.  2,  in  the 
second  column,  in  line  2,  "pp.  645- 
649"  is  correrted  to  read  "pp.  77-81". 

2.  On  page  41316,  in  the  second 
column,  in  Ref.  4,  in  line  4,  "pp.  645- 
649"  is  corrected  to  read  "pp.  77-81". 

3.  On  page  41316,  in  Ref.  16,  in  the 
third  column,  in  line  2.  "p.  32-47"  is 
corrected  to  read  "pp.  31-47". 

4.  On  page  41319,  in  the  third 
column,  in  Ref.  5,  in  line  3,  "No.  50"  is 
corrected  to  read  "No.  20". 

5.  On  page  41321,  in  the  first  column, 
in  Ref.  76,  in  line  16,  "No.  2"  is 
corrected  to  read  "No.  1". 

6.  On  page  41321,  in  the  first  column, 
in  Ref.  83,  in  lines  6  and  7.  "pp.  100, 
197"  is  corrected  to  read  "pp.  100, 197- 
198". 

7.  On  page  41342,  in  the  third 
column,  in  Ref.  41,  in  line  4,  "p.  23"  is 
corrected  to  read  "p.  24". 

8.  On  page  41343,  in  the  first  column, 
in  Ref.  67,  "pp.  225-226"  is  corrected  to 
read  "pp.  224-226". 


9.  On  page  41343,  in  the  first  column, 
in  Ref.  68.  beginning  in  line  3,  "A3,  col. 
2"  is  corrected  to  read  "A2,  col.  3". 

10.  On  page  41343,  in  the  firat 
column,  in  Ref.  70,  in  line  4,  "pp.  21- 
26, 1988"  is  corrected  to  read  "pp.  21- 
26,  January/February,  1988." 

11.  On  page  41343,  in  the  second 
column,  in  Ref.  74,  "'Wall  Street 
Journal,"'  October  26, 1994,  at  p.  A14, 
col.  5"  is  corrected  to  read  "'How  A 
Tobacco  Giant  Doctors  Snuff  Brands  to 
Boost  Their  'Kick","  Wall  Street  Journal. 
October  26, 1994.  at  p.  Al." 

12.  On  page  41343,  in  the  second 
column,  in  Ref.  75,  '"The  New  York 
Times,"'  January  13, 1984,  at  p.  D4,  col. 
5."  is  corrected  to  read  '"Moving 
Smokers  to  Sniff,'"  The  New  York 
Times,  January  13, 1984,  at  p.  4,  section 
D,  col.  5." 

13.  On  page  41343,  in  the  second 
column,  in  Fief.  84,  '"American 
Uniyersity  Studies'"  is  added  before  the 
phrase  "Peter  L,ang  Publishing  Inc.," 
and  "vol.  30,  Series  X,  pp.  150-153,"  is 
added  after  that  same  phrase. 

14.  On  page  41343,  in  the  second 
column,  in  Ref.  85,  in  line  5,  pp.  "545- 
573"  is  corrected  to  read  "pp.  545-570". 

15.  On  page  41343,  in  the  second 
column,  in  Ref.  87.  in  line  4, 
"September  28"  is  added  before  "1985". 

16.  On  page  41343,  in  the  second 
column,  in  Ref.  88,  in  line  3,  "No.  2"  is 
added  after  "vol.  77,". 

17.  On  page  41343,  in  Ref.  89,  in  the 
third  column,  in  line  2.  "No.  6"  is 
added  after  "vol.  82,"  and  in  line  7, 
"No,  7"  is  added  after  "vol.  84,"  and 
"July"  is  added  after  "pp.  1148-1150,". 

18.  On  page  41343,  in  the  third 
column,  in  Ref.  92,  in  line  3,  "Am  fPrev 
Med,  1994  (in  press)."  is  corrected  to 
read  "Am.  /.  Prev.  Med.,  vol.  10,  (6),  pp. 
319-326." 

19.  On  page  41343,  in  the  third 
column,  in  Ref.  93,  beginning  in  line  3, 
"University  of  California,  San  Diego,  La 
JoUa,  CA,  1994"  is  corrected  to  read  "La 
Jolla,  Calif:  University  of  California,  San 
Diego,  1994." 

20.  On  page  41343,  in  the  third 
column,  in  Ref.  95,  in  line  7,  "May 
1976"  is  corrected  to  read  "Annex  2, 
May  1978",  and  in  line  11.  "p.  33"  is 
corrected  to  read  "p.  33-34".  and  in 
lines  13  and  14,  "WHA  43.16,  May  17, 
1990"  is  corrected  to  read  "WHA  43.16, 
May  17,  pp.  1-2, 1990". 

21.  CM.page  41344,  in  the  first 
column,  in  Ref.  106,  in  line  1,  "Olsen" 
is  corrected  to  read  "Olson". 

22.  On  page  41344,  in  the  third 
column,  in  Ref.  141,  "Id."  is  corrected 
to  read  '"Youth  1987,'  The  Creative 
Research  Group  Limited,  for  RJR 
Macdonald  Inc.,  General  Report,  June  8, 
1987." 


23.  On  page  41345,  in  the  first 
column,  in  Ref.  157,  beginning  in  line 

6,  "School-children"  is  corrected  to  read 
"Schoolchildren". 

24.  On  page  41345,  in  die  first 
column,  in  Ref.  158,  in  line  7,  "a"  is 
corrected  to  read  "A",  and  in  line  11, 
"Triers"  is  corrected  to  read  '"Triers,"'. 

25.  On  page  41345,  in  the  first 
column,  in  Ref.  162,  in  line  1,  "Botvin, 
G.,"  is  corrected  to  read  "Botvin,  G.J.," 
and  in  line  6,  the  "Prevalence". 

26.  On  page  41345,  in  the  first 
column,  in  Ref.  166,  in  Une  2, 
"Cigarette"  is  corrected  to  read  "Cig". 

27.  On  page  41345,  in  the  first 
column,  in  Ref.  167,  in  line  1,  "Pierce, 
J.,  et  al."  is  corrected  to  read  "Pierce, 
J.P.,  et  al.",  and  in  line  5,  "p.  3145- 
3148"  is  corrected  to  read  "pp.  3154- 
3158". 

28.  On  page  41345,  in  the  second 
column,  in  Ref.  169,  beginning  in  line 
1,  '"The  Relationship  Between  Cartoon 
Trade  Character  Recognition  and 
Product  Category  Attitude  in  Young 
Children,'"  is  corrected  to  read  '"Trade 
Character  Recognition  and  Attitude 
Toward  the  I»roduct  by  3  to  6- Year  Old 
Children'",  and  in  line  5,  "May  13-14, 
1994"  is  corrected  to  read  "June  4-5, 
1993." 

29.  On  page  41345,  in  the  second 
column,  in  Ref.  170,  in  line  1,  "Pierce, 
J.,  et  al.,"  is  corrected  to  read  "Pierce, 
J.P.,etaL" 

30.  On  page  41345.  in  the  second 
column,  in  Ref.  175,  in  line  1,  "Pierce, 
J.,  et  al.,"  is  corrected  to  read  "Pierce, 
J.P.,  et  al.,". 

31.  On  page  41345,  in  the  third 
column,  in  Ref.  188,  in  lines  5  and  6,  the 
phrase  "Economics,  and  Operational 
Research  Division"  is  corrected  to  read 
"Economics  and  Operational  Research 
Division". 

32.  On  page  41345.  in  the  third 
column,  in  Ref.  189,  in  lines  9  and  10, 
'"An  Empirical  Analysis  of  Dynamic, 
Nonprice  Oligopolistic  Industry,'"  is 
corrected  to  read  '"An  Empirical 
Analysis  of  Dynamic,  Nonprice 
Competition  bi  An  Oligopolistic 
Industry'". 

33.  On  page  41345,  in  the  third 
column,  in  Ref.  190.  in  the  second  line 
from  the  bottom,  '"Smoldering"'  is 
corrected  to  read  '"Smouldering"'. 

34.  On  page  41346,  in  the  first 
column,  in  Ref.  192,  in  line  2,  the 
phrase  '"and  Sometimes  They  Don't.'" 
is  corrected  to  read  '"and  somethimes 
they  don't.'" 

35.  On  page  41346,  in  the  first 
column,  in  Ref.  193,  in  lines  1  and  8, 
"Rossiter,  J."  is  corrected  to  read 
"Rossiter.  J.R",  and  in  line  4,  "Lutz,  K., 
and  R.  Lutz,"  is  corrected  to  read  "Lutz, 
K.A.  and  R.J.  Lutz,". 


36.  On  page  41346,  in  the  first 
column,  in  Ref.  194,  in  line  1,  "Rossiter, 
J.,"  is  corrected  to  read  "Rossiter,  J.R.,". 

37.  On  page  41346,  in  the  first 
column,  in  Ref.  195,  in  line  4,  "pp.  249- 
255"  is  corrected  to  read  "pp.  249-254". 

38.  On  page  41346,  in  the  first 
column,  in  Ref.  201,  in  line  2,  the  word 
'"Among"'  is  removed- 

39.  On  page  41346,  in  the  second 
column,  in  Ref.  213,  in  line  2,  "for 
1993"  is  removed. 

40.  On  page  41346,  in  the  second 
column,  in  Ref.  222,  in  line  5,  "pp.  915- 
916"  is  corrected  to  read  "pp.  913-917". 

41.  On  page  41346,  in  the  second 
column,  in  Ref.  233,  in  line  3,  "&"  is 
removed  and  the  word  "and"  is  inserted 
in  its  place. 

42.  On  page  41372,  in  the  first 
column,  in  Ref.  30,  in  line  4,  "pp.  663- 
666"  is  corrected  to  read  "pp.  1-13". 

43.  On  page  41372,  in  the  first 
column,  in  Ref.  31,  "Id.,  p.  663"  is 
corrected  to  read  "Id.  p.  10." 

Dated:  December  12, 1995. 
Wiiliam  B.  Schultz. 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  95-30814  Filed  12-1»^5;  8:45  amj 

BILUNG  COOE  41«»-01-F 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Chapter  XIV 

Older  Workers  Benefit  Protection  Act 
of  1990  (OWBPA) 

AQENCY:  Equal  Employment 
Opportunity  Commission  (EEOC). 
ACTION:  Second  meeting  of  Negotiated 
Rulemaking  Advisory  Committee. 

SUMMARY:  EEOC  announces  the  dates  of 
the  second  meeting  of  the  "Negotiated 
Rulemaking  Advisory  Committee  for 
Regulatory  Guidance  on  Unsujjervised 
Waivers  of  Rights  and  Claims  under  the 
Age  Discrimination  in  Employment 
Act"  (the  Committee).  A  Notice  of  Intent 
to  form  the  Committee  was  published  in 
the  Federal  Register  on  August  31, 
1995,  60  F.R.  45388,  and  a  Notice  of 
Establishment  of  the  Committee  was 
published  in  the  Federal  Register  on 
October  20,  1995,  60  F.R.  54207.  The 
Committee  had  its  first  meeting  on 
December  6-7,  1995  in  Washington,  DC. 
DATES:  The  second  meeting  will  be  held 
on  January  23-24, 1996,  beginning  at 
10:00  a.m.  on  January  23.  It  is 
anticipated  that  the  meeting  will  last  for 
two  days.  The  session  of  January  24, 
1996  will  commence  at  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  EEOC  Headquarters,  1801  L  Street, 
NW.,  Washington,  DC  20507. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  N.  Cleary,  Paul  E.  Boymei,  or 
John  K.  Light,  AEJEA  Division.  Office  of 
Legal  Counsel.  ESOC.  1801  L  Street. 
NW..  Washington.  DC  20507.  (202)  663- 
4692. 

SUPPLBCKTARY  INFORMATION:  All 
Committee  meetifigs.  including  the 
meeting  of  January  23-24, 1996,  will  be 
open  to  the  public.  Any  member  of  the 
public  may  submit  written  comments 
for  the  Committee's  consideration,  and 
may  be  permittee^  to  speak  at  tbe 
meeting  if  time  permits.  In  addition,  all 
Committee  doc\iriients  and  minutes  will 
be  available  for  public  inspection  in 
EEOC's  Ubrary  (^  floor  of  the  EEOC 
Headquarters). 

Persons  who  need  assistance  to 
review  the  comments  will  be  provided 
with  appropriate  aids  such  as  readers  or 
print  magnifiers.  To  schedule  an 
appointment  call  (202)  663-4630 
(voice).  (202)  663^630  (TDD).  Copies  of 
this  notice  are  available  in  the  following 
alternate  formats:  large  print,  braille, 
electronic  file  onlcomputer  disk,  and 
audio  tape.  Copiw  may  be  obtained 
from  the  Office  of  Equal  Employment 
Opportunity  by  calling  (202)  663-4395 
(voice),  (202)  6631-4399  (TDD). 

Purpose  of  Meeting/Summary  of 
Agenda:  At  the  second  meeting,  the 
Committee  will  continue  to  discuss  the 
unsupervised  waiver  legal  issues  that 
will  be  considered  by  the  Committee  in 
drafting  a  recommended  notice  of 
proposed  rulema|:ing  for  EEOC 
approval. 

Dated:  Deceint)eril2. 1995. 
GUbnt  F.  CawllM. 


Chairman. 

IFR  Doc.  95-30774 


Piled  12-18-95:  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Part  52  I 
[MA44>1-7167b;  A|-1-FRL-6314-7] 

Approval  and  Prpmulgation  of  Air 
Quality  Imptemetitation  Plans; 
Masaachusetts;  Bast  Available 
Controls  for  Consumer  and 
Conunercial  Products  (including 
Architectural  antf  Industrial 
Maintenartce  CoMngs) 

agency:  Environinental  Protection 
Agency  (EPA).     ' 
ACTION:  Proposed  rule. 


^ 


SUMMARY:  EPA  i^  proposing  to  approve 
a  State  bnplemei^tation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 


revision  establishes  and  requires  VOC 
emission  standards  for  arcbitectural  and 
industrial  maintenance  coatings  and  10 
categories  of  consumer  products  .  In  the 
Final  Rules  Section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  January  18, 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Acting  Director,  Air. 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air. 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region  I.  One  Congress  Street. 
10th  floor,  Boston,  MA  and  the  Division 
of  Air  Quality  Control,  Department  of 
Environmental  Protection,  One  Winter 
Street,  8th  Floor,  Boston,  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Cosgrove  ,  (617)  565-3246. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C  7401-7671q 
Dated:  September  21, 1995. 
John  P.  DeVillan, 

Regional  Administrator,  EPA  New  England. 
IFR  Doc.  95-30796  Filed  12-18-95;  8:45  am) 
BHJJNG  cooE  asao-so-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Danial  of  Petition  for  Rulemaking; 
Federal  Motor  Vehicle  Safety 
Standards 

AQBCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  document  denies  a 
petition  from  Mr.  Philip  Sweeney  to 
require  audible  exterior  back-up 
warning  signals  on  large  motor  vehicles 
such  as  school  buses  and  city 
maintenance  vehicles.  After  analyzing 
the  petition  and  data  on  back-up 
accidents,  NHTSA  concludes  that 
mandating  audible  backup  warning 
signals  may  not  be  effective  in 
minimizing  collisions  with  pedestrians, 
especially  young  children.  The  Agency 
has  research  underway  on  other  means 
to  reduce^such  deaths  and  injuries. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jere  Medlin.  Office  of  Crash  Avoidance 
Standards,  NHTSA,  400  Seventh  Street, 
SW,  Washington,  DC  20590.  Mr. 
Medlin's  telephone  number  is:  (202) 
366-5276.  His  facsimile  number  is  (202) 
366-4329. 

SUPPLBMSfTARY  INFORMATION:  At 
present,  none  of  the  Federal  Motor 
Vehicle  Safety  Standards  requires  that  a 
motor  vehicle  sound  an  audible  warning 
signal  when  the  vehicle  is  driven  in 
reverse  or  backing  up.  By  letter  dated 
August  7, 1995,  Mr.  Philip  Sweeney  of 
San  Diego.  California,  petitioned  the 
agency  to  issue  a  standard  to  require  an 
audible  exterior  maintenance  vehicles. 
Mr.  Sweeney  stated  in  his  petition  that 
drivers  of  large  vehicles  have  limited 
rear  visibility,  that  young  children  can 
sometimes  act  impulsively,  disregarding 
safety  rules,  and  that  young  children 
have  limited  ability  to  anticipate  safety 
risks. 

The  agency  has  reviewed  the 
circumstances  associated  with  the 
petitioner's  desired  solution.  It  has 
found  that  pedestrian  response  to 
exterior  audible  back-up  alarms  already 
on  large  vehicles  has  been  studied.  This 
study  looked  at  the  human  factors 
involved  in  relation  to  conventional 
backing-up  audible  warning  systems. 
The  study,  "Tbe  Consideration  of 
Human  Factors  in  the  Design  of  a 
Backing-up  Warning  System"  by 
Duchon.  James  C.  and  Laage,  Linneas 
W..  U.S.  Bureau  of  Mines,  is  from  the 
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"Proceedings  of  the  Human  Factors 
Society — 30th  Annual  Meeting— 1986." 
The  authors  looked  at  human  behavior 
associated  with  back-up  alarms.  The 
specific  vehicles  were  front-end  loadere 
in  the  mining  industry.  The  findings 
were  that  vehicle  operators  lose  the 
perception  of  responsibility  for  vigilant 
behavior  and  that  the  pedestrians  in  the 
area  predictably  become  habituated  to 
the  alarm.  The  authors  also  discussed  a 
discernible  alarm  that  would  activate 
only  when  there  was  a  target  in  danger 
behind  the  vehicle,  which  might  be 
more  effective  because  it  sounded  when 
an  object  was  in  proximity  to  the  rear 
of  the  vehicle.  Unfortimately.  while 
possibly  reducing  habituation,  such  an 
alarm  does  not  resolve  the  fundamental 
problem  with  alarms — the  change  in 
behavior  of  the  driver  towards  being  less 
responsible  for  the  backing  maneuver. 

Anotber  research  effort  looked  at 
pedestrian  back-up  accidents  and 
evaluated  if  an  audible  exterior  back-up 
alarm  would  have  been  eHiactive  in 
preventing  the  accident.  The  study,  "An 
Audible  Automobile  Back-up  Pedestrian 
Warning  Device — Development  and 
Evaluation".  DOT-HS-802-083, 
November  1976,  fotmd  that  accidents 
where  no  benefit  would  be  expected 
from  an  audible  exterior  alarm  included 
those  where  the  pedestrian  saw  the 
vehicle  but  was  unable  to  or  did  not 
avoid  it  (e.g.  if  the  vehicle  was  backing 
too  fast),  wnere  the  vehicle  was 
imoccupied,  and  when  the  victim  was  a 
child  less  than  5  years  old.  This  last 
it«n  was  added  because,  as  the 
petitioner  appears  to  support,  children' 
have  limited  abilities  to  reco^iize 
dangOT  signals  and  risky  situations.  It 
should  be  noted  that  children  are  over- 
represented  in  backing  accidents  most 
likely  because  of  this  limitation  and 
because  they  cannot  be  seen  easily 
behind  a  vehicle,  even  if  standing. 

Thus,  any  solution  of  tbe  back-up 
accident  problem  should  be  able  to 


address  the  deaths  and  injuries  to 
children  age  5  years  and  under.  It  would 
appear  that  an  audible  exterior  warning 
signal  as  proposed  by  the  petitioner 
would  have  little  value  in  addressing 
backing  accidents,  given  the  above 
findings. 

The  agency  is  currenUy  conducting 
research  to  investigate  the  feasibility  of 
equipping  motor  vehicles  with  cost 
effective  countermeasures  to  assist 
drivers  in  safiely  carrying  out  backing, 
lane  change  and  merging  maneuvere. 
The  objectives  are  to  determine  the 
performance  of  one  or  more  feasible 
coimtermeasures  and  to  define 
specifications  in  performance  terms 
without  constraining  the  solutions  to 
particular  devices  or  technologies. 
Should  the  Agency  find  that  there  are 
cost  effective  solutions  available  when 
that  research  is  completed,  it  would 
consider  beginning  a  nUemaking 
seeking  to  mandate  those  performance 
oriented  solutions. 

Concerning  the  petitioner's  specific 
refiarence  to  school  buses,  in  1995  an 
industry-developed  standard  requiring 
audible  exterior  back-up  alarms  for  all 
school  buses  was  promulgated  by  the 
National  Standards  Conference  on 
School  Transportation.  Thirty-one  states 
have  chosen  to  mandate  back-up  alarms 
on  school  buses  or  recommend 
voluntary  installation.  Other  regulatory 
and  standards  setting  organizations  such 
as  the  states  can  mandate  audible 
exterior  back-up  alarms  on  such  state 
and  locally  ovmed  government  vehicles, 
regardless  of  the  level  of  effectiveness 
and  regardless  of  whether  the  buses  are 
new  or  in  service.  Thus,  audible  exterior 
back-up  alarm  installations  on  school 
buses  are  likely  to  increase  at  a 
simificant  rate. 

In  addition,  many  new  large  trucks 
are  voluntarily  equipped  with  audible 
exterior  back-iq)  alarms  because  of 
Occupational  Safiaty  and  Health 
Admhiistration  (OSHA)  regulations  for 


work  site  safety  that  require  a  person 
outside  of  a  vehicle  to  direct  backing 
operations  or  that  vehicles  in  work  sites 
to  be  equipped  with  audible  exterior 
back-up  alarms.  Vehicle  manufacturers, 
in  response  to  purchasers,  appear  to  be 
increasing  the  number  of  installations  of 
back-up  alarms  on  large  trucks  for  the 
purpose  of  complying  with  the  OSHA 
rules. 

In  sum,  although  NHTSA  continues  to 
be  concerned  about  collisions  between 
pedestrians  and  vehicles  that  are 
backing  up,  the  agency  is  not  convinced 
that  mandating  audible  back-up  alarms 
on  large  vehicles  is  the  most  effective 
means  to  minimize  collisions  with 
pedestrians.  In  particular,  the  data  do 
not  appear  to  show  that  mandating 
audible  backup  alarms  would  result  in 
minimizing  collisions  with  small 
children.  NHTSA  therefore  intends  to 
continue  its  research  efforts  and  to  leak 
into  possible  alternatives,  such  as  the 
effectiveness  of  mirrors  installed 
specifically  for  backing  maneuvers.  It  is 
premature  for  NHTSA  to  make  any 
decision  about  mandating  any  particular 
solution  at  this  time. 

In  accordance  with  49  CFR  part  552, 
this  completes  the  agency's  review  of 
the  petition.  The  agency  has  concluded 
that  there  is  no  reasonable  possibility 
that  the  specific  requirement  requested 
by  the  petitioner  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
Accordingly,  it  denies  Mr.  Sweeney's 
petition. 

AadMrity:  49  U.S.C.  30103.  30162; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  December  11. 199S. 
Bury  Feiioe, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(PR  Doc.  9S-30558  Filed  12-18-95;  8:45  am) 
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TNs  section  of  the  FiEDERAL  REGISTER 
contains  docunwntslolher  than  rules  or 
prapoeed  mles  ttwrt  Ire  applcabie  to  the 
puiilic.  Notices  of  hearings  and  Investigations, 
committee  ineetings,  agency  decisions  and 
rulings,  deiegations  ^  aultiorily.  Ming  of 
petMora  and  appic^ions  and  agency 
statements  of  organfeaUon  and  M>ctions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMBIT  Of  CXMMIERCE 

bitamational  TrMe  Administration 
[A-088-804 


iBearingX 


AiitlfiicUon  Def»g>  (Othf  Than 
Taparad  Roller  B««ings)  and  Paris 
TlMraof  From  Jaian;  Amandad  Final 
Rasutts  of  Antidumping  Duty 
Adminlstrstiva  Raviaw 

AOBICY:  Import  Ajdministration, 
International  Traje  Administration. 
Department  of  Coinmerce. 
action:  Notice  of  lAmended  Final 
Results  of  Antidumping  Duty 

Administrative  Review. 

t 

summary:  On  February  28. 1995,  the 
Department  of  Commerce  (the 
Department)  pubtshed  the  final  results 
of  its  administrattve  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  from 
Japan  (60  FR 10900):  On  September  25. 
1995,  the  Court  of  International  Trade 
(OT)  ordered  theCtepartment  to  correct 
two  ministerial  ettors  in  the  final  results 
with  respect  to  AFBs  from  Japan  sold  by 
Izumoto  Seiko  Ca.  Ltd.  (IKS). 
Accordingly,  we  9re  amoiding  our  final 
results  of  administrative  review  of  the 
antidumping  duty  orders  on  AFBs  from 
Japan  with  respedt  to  DCS.  The  reviews 
cover  the  period  May  1. 1992.  through 
April  30. 1993.  T)ie  "classes  or  kinds" 
of  merchandise  covered  by  these 
reviews  are  ball  bearings  and  parts 
thereof  (BBs).  cylindrical  roller  bearings 
and  parts  thereof  (CRBs).  and  spherical 
plain  bearings  and  parts  thereof  (SPBs). 
ffFGCTIVE  date:  December  19. 1995. 
FOR  FURTHER  MFdRMATION  CONTACT: 
Michael  F.  Fanfeld  or  Richard 
Rimlinger,  Office  of  Antidumping 
Compliance.  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230;  telephone 
(202) 482-4733. 


SUPPLBflENTARY  MFORMATION: 
Background 

On  February  28. 1995,  the  Department 
published  the  final  results  of 
antidumping  duty  administrative 
review,  partial  termination,  and 
revocation  in  part  of  the  antidumping 
duty  orders  on  antifriction  bearings 
(other  than  tapered  roller  bearings)  and 
parts  thereof  frtnn  France,  et  al.  (60  FR 
10900).  The  review  period  is  May  1, 
1992,  through  April  30, 1993.  The 
classes  or  kinds  of  merchandise  covered 
by  these  reviews  are  BBs,  CRBs,  and 
SPBs.  For  a  detailed  description  of  the 
products  covered  imder  these  classes  or 
kinds  of  merchandise,  including  a 
compilation  of  all  pertinent  scope 
determinations,  see  the  "Scope 
Appendix"  of  the  final  results 
referenced  above. 

One  respondent.  DCS,  challenged  the 
final  results  before  the  CTT,  alleging 
ministerial  errors  in  the  final  results  for 
AFBs  from  Japan.  On  September  25, 
1995,  the  CIT  ordered  the  Department  to 
correct  the  errors  and  publish  the 
amended  final  results  in  the  Federal 
Kcgister. 

"nie  err  ordered  the  Department  to 
make  the  following  corrections  to  its 
analysis  for  DCS:  1)  to  correct  the 
erroneous  calculation  of  a  negative 
United  States  price  (USP)  for  certain 
observations;  and  2)  to  correct  the 
erroneous  inclusion  of  movement 
expenses  incurred  in  Japan  in  the 
calculation  of  movement  expenses 
(MOVT)  for  frirther  manufactiued 
merchandise.  We  have  corrected  the 
ministerial  errors  in  DCS's -margin 
calculations  for  the  amended  final 
results  of  review  for  the  period  May  1, 
1992,  through  April  30, 1993. 

Based  on  the  correction  of  the 
ministerial  errors  in  our  calculations  for 
DCS.  we  have  determined  that  the 
following  percentage  weighted-average 
margins  exist  for  the  period  May  1. 
1992.  through  April  30, 1993: 


Manufacturer/exporter, 
and  country 

BBs 

CRBs 

SPBs 

IKS,  Japan 

4.65 

(') 

(') 

^  No  U.S.  sales  during  the  review  period. 

Based  on  these  results,  the 
Department  will  instruct  the  Customs 
Service  to  collect  cash  deposits  of 
estimated  antidumping  duties  on  all 
appropriate  entries  in  accordance  with 


the  procedures  discussed  in  the  final 
results  of  these  reviews.  These  deposit 
requirements  are  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  fnxn  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  reminder  to 
impotters  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  the  review 
period.  Failure  to  comply  with  this       ^ 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  amendment  of  linal  results  of 
review  and  notice  are  in  accordance 
with  section  751(f)  of  the  Tariff  Act  (19 
U.S.C.  1673td))  and  19  CFR  353.28(c). 

Dated:  December  14. 1995. 
Svsaa  G.  BMsnum, 
Assistant  Secietary  for  Import 
Administration. 
IFR  Doc.  95-30955  Filed  12-18-95;  8:45  am] 


[A-42S-814 

Cartain  Cold-RoHad  Cartoon  Staai  Flat 
Products  From  Qarmany;  Final  Raautta 
of  Antidumping  Duty  Administrativa 

AQGNCY:  Import  Administration, 
International  Trade  Administration,  -  - 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews. 

SUMMARY:  On  August  2, 1995,  the 
Department  of  Commerce  (the 
Department)  pubUshed  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  (Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Germany  {A-428-814) 
[Preliminary  Results).  TTie  review  covers 
sales  from  one  manufacturer  of  the 
subject  merchandise  to  the  United 
States  and  the  period  August  18, 1993, 
through  July  31, 1994.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
Based  on  our  analysis  of  the  comments 
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received,  we  have  changed  the  results 
from  those  presented  in  the  preliminary 
results  of  review. 

EFFECTIVE  DATE:  December  19, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Bezirganian  or  Robin  Gray.  Office 
of  Agreements  Compliance,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  (]onstituti(m 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-1395  or  (202)  482- 
0196,  respectively. 

8UPPI.BMENTARY  INFORMATION: 

Background 

On  August  2, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  39355)  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  certain  cold- 
rolled  cubon  steel  flat  products  fit)m 
Germany  (58  FR  44170,  August  19, 
1993).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 


Applicable  Statute  and  Regolatifl 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  refarences  to  the 
provisiiMis  as  they  existed  on  December 
31,1994. 

Scope  of  these  Reviews 

The  products  covered  by  this  review 
include  cold-rolled  (cold-reduced) 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  noiunetallic  substances, 
in  coils  (whether  or  not  in  successively 
superimposed  layera)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimetera,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimetera  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  imder  item  numbera 
7209.11.0000,  7209.12.0030, 
7209.12.0090,  7209.13.0030, 
7209.13.0090,  7209.14.0030, 
7209.14.0090,  7209.21.0000, 
7209.22.0000,  7209.23.0000, 
7209.24.1010,  7209.24.1050, 
7209.24.5000,  7209.31.0000, 
7209.32.0000,  7209.33.0000, 
7209.34.0000,  7209.41.0000, 
7209.42.0000,  7209.43.0000, 
7209.44.0000,  7209.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.30.1030,  7211.30.1090, 


7211.30.3000,  7211.30.5000, 
7211.41.1000.  7211.41.3030, 
7211.41.3090,  7211.41.5000, 
7211.41.7030,  7211.41.7060, 
7211.41.7075,  7211.41.7085. 
7211.49.1030,  7211.49.1090, 
7211.49.3000,  7211.49.5030, 
7211.49.5060,  7211.49.5090, 
7211.90.0000,  7212.40.1000. 
7212.40.5000.  7212.50.0000. 
7217.11.1000,  7217.11.2000, 
7217.11.3000,  7217.19.1000, 
7217.19.5000,  7217.21.1000, 
7217.29.1000,  7217.29.5000, 
7217.31.1000,  7217.39.1000,  and 
7217.39.5000.  Included  in  this  review 
are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  from  this  review  is 
certain  shadow  mask  steel,  i.e., 
alimiinum-killed,  cold-rolled  steel  coil 
that  is  open-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of 
0.003  to  0.012  inch  in  thidmess,  15  to 
30  inches  in  width,  and  has  an  ultra  flat, 
isotropic  surface.  These  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

This  review  covera  one  exporter  of 
certain  cold-rolled  carbon  steel  flat 
products,  Thyssen  AG  (TAG).  The 
review  period  is  August  18, 1993. 
through  July  31, 1994. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Petitionera  and 
Thyssen  requested  a  public  hearing  but 
later  withdrew  their  requests. 
Petitioners  and  Thyssen  filed  case  briefs 
and  rebuttal  briefs  on  September  1, 
1995.  and  September  12. 1995, 
respectively. 

Comment  1:  Petitioners  argue  that 
fundamental  and  pervasive  flaws  in 
Thyssen's  responses  require  the  use  of 
total  best  information  available  ("BIA"). 
Petitioners  argue  that  the  failure  of  the 
Department  to  apply  total  BIA  provides 
a  significant  disincentive  for 
respondents  to  comply  with  the 
Department's  instructions  and 
information  requests  in  the  future,  and 
encourages  them  to  respond  selectively 
in  accordance  with  what  would  be  to 
their  benefit  in  the  margin  calculation. 

Thyssen  counters  that  the  Department 
correctly  determined  in  its  July  20, 
1995,  memorandum  on  the  use  of  BIA 
("July  20, 1995,  memorandum")  that  the 
use  of  total  BIA  is  not  warranted  in  this 
case,  and  that  petitioners'  "total  BIA" 


argument  grossly  mischaracterizes  the 
record  and  does  not  provide  any  new 
information  which  would  warrant  a 
departure  from  the  Department's 
preliminary  results.  Thyssen  argues  that 
total  BIA  is  reserved  for  those 
respondents  who  have  been  truly 
imcooperative  or  whose  submissions 
have  been  so  replete  with  errors  as  to 
make  application  of  partial  or  neutral 
BIA  impossible.  See  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  from  France:  et  al; 
Final  Results  of  Antidumping 
Administrative  Reviews,  60  FR  10900, 
10908  (February  28, 1995).  Thyssen 
argues  that  the  Department's  use  of  BIA 
should  not  unfairly  penalize  a 
respondent  who  substantially 
coop^Btes.  See,  e.g.,  Allied-Signal 
Aerospace  Co.  v.  United  States,  996  F. 
2d  1185  (Fed.  Cir.  1993);  NTN  Bearing 
Corp.  of  America  v.  United  States,  Slip 
Op.  93-129  (OT  July  13, 1993). 

Department's  Position:  As  discussed 
in  the  Department's  July  20, 1995. 
memorandum,  the  Department  applies 
total  BIA  when  a  respondent  fails  to 
submit  information  in  a  timely  manner, 
or  when  the  submitted  data  is 
sufficiently  flawed,  so  that  the  response 
as  a  whole  is  rendered  unusable.  The 
Department  considers  the  errors  and 
inconsistencies  in  Thyssen's  submission 
of  such  a  nature  that  Uiey  have  had  a 
limited  effect  upon  the  analysis  and,  as 
appropriate,  can  be  dealt  with  on  an 
individual  basis.  Individual  issues 
which  petitioners  argue  warrant  the  use 
of  total  BIA,  and  Thyssen's  rebuttals,  are 
addressed  below  in  Comments  2 
through  4. 

Comment  2:  Petitioners  argue  that 
Thyssen's  reporting  of  product 
characteristics  was  replete  with 
mistakes  and  omissions  and  could  not 
be  conclusively  verified  by  the 
Department  given  Thyssen's  failure  or 
refrisal  to  provide  mill  certificate 
information.  Petitioners  argue  that 
Thyssen's  unreliable  product 
comparisons  and  erroneous  reporting 
preclude  an  accurate  determination  of 
the  true  dumping  margin  in  this  review, 
as  demonstrated  by  the  home  market 
verification  report.  Furthermore, 
petitioners  argue  that  product 
characteristics  could  not  be 
conclusively  verified  because  of 
Thyssen's  failure  to  provide  mill 
certificates  or  similar  information  that 
would  conclusively  demonstrate  the 
physical  properties  of  the  merchandise 
in  question.  Petitioners  argue  that  order 
docvimentation,  product  brochures,  and 
Thyssen's  "List  of  Analysis"  directory 
do  not  indicate  the  particular 
specifications  to  which  each  transaction 
in  fact  conforms.  Petitioners  note  that 
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while  Thyssen  h^  attempted  to  justify 
its  failure  to  prodjuce  such 
documentation  a(  verification  by 
claiming  that  the$e  documents  eenefally 
are  not  requested  by  Thyssen 's  home 
market  customer^  because  of  tha  extra 
charge,  Thyssen 's  price  list  in  its 
SectiiHi  in  respoii^  indicates  that 
Thyssen  does  noti  always  charge  extra 
for  preparation  of  information  typically 
provided  on  mill  certificates  or  similar 
documentation. 

Thyssen  respoiids  that,  as  the 
Department  noted  in  its  July  20, 1995, 
memorandum,  almost  all  of  Thyssen's 
home  maritet  product  diaracteristic 
errors  involved  products  with  the 
quality  classification  of  "other  high 
strong^"  that  would  not  be  used  for 
matching  purposes.  Thyssen  also  argues 
that,  as  noted  in  the  Department's  July 
20, 1995,  memor^dum,  the  only  errors 
in  Thyssen's  U.S.  sales  product 
characteristics  involved  sales  to  specific 
customers  which  Thyssen  brought  to  the 
Departmeqt's  attention  at  the  beginning 
of  the  product  characteristic  review  in 
Germany,  and  which  Thyssen  had 
corrected  by  the  beginning  of  the  U.S. 
verification. 

Thyssen  argued  that  mill  certificates 
were  iMver  requited,  as  the 
Department's  July  20, 1995, 
memorandum  also  noted,  and  that  the 
Department  properly  did  not  demand 
access  to  Thysaed's  magnetic  tape 
records  for  whatejver  mill  certificate 
information  mtglit  have  been  available. 
Thyssen  argues  tlkat  it  does  not  maintain 
mill  certificates  in  its  current 
"databaae"  for  more  than  three  months 
after  shipment  for  two  reasons:  these 
documents  generally  are  not  requested 
by  Thyssen's  cusfomers,  and  so  database 
access  is  not  reqi^red;  and  the  volume 
of  business  makes  retention  in  the 
database  impractical.  Thyssen  notes  that 
the  mill  certificate  information  was  and 
remains  availabla  on  magnetic  tape,  but 
that  retrieval  of  i^lated  pieces  of  data 
from  this  medium  is  time  consiuning. 
Thyssen  notes  that  it  was  able  to 
provide  from  its  "database," 
immediately  upon  request,  a  mill 
certificate  for  a  sale  in  February  1995  for 
the  only  shipmeilt  where  this  document 
was  requested  by  the  customer.  Thyssen 
argues  that  it  provided  the  Department 
with  mill  certificates  for  all  of  its  U.S. 
sales,  where  millicertificates  are  an 
order  requiremenlt,  and  argues  that  the 
Department  confirmed  that  the  ordered 
material  corresp<^ded  to  that  which 
was  produced  and  sold.  Finally, 
Thyssen  argues  tliat  petitioners'  citation 
of  a  price  list  showing  that  some 
minimal  information  will  be  provided 
free  of  charge  "if  selected  and  precisely 
ordered  by  the  purchaser"  does  not 


contradict  the  Department's  finding  that 
Thyssen  charges  extra  for  "the  vast 
majority  of  test  certificates." 

Department's  Position:  Petitioners 
have  questioned  several  aspects  of 
Thyssen's  reporting  of  product 
charactoristics.  First,  we  disagree  with 
petitioners  regarding  th6  errors  in 
reported  product  characteristics  for 
home  market  sates  involving  the  quality 
"other  high  strength."  These  errore  were 
discovered  in  a  review  of  observations 
that  Thyssen  had  designated  with  this 
specific  quality.  The  specific  sales  in 
which  errors  were  discovered  were  not 
used  for  matching  purposes.  After  the 
discovery  of  this  error,  the  Department 
examined  additional  "high  strength" 
sales;  no  discrepancies  were  identified. 

Regarding  the  majority  of  product 
characteristic  errors  for  U.S.  sales,  the 
Department  verified  that  Thyssen  had 
identified  the  correct  product 
characteristic  information.  We 
instructed  Thyssen  to  incorporate  those 
corrections  in  its  final  tape  submission, 
and  Thyssen  did  so  in  a  satisfactory 
manner.  Regarding  mill  certificates,  the 
Department  indicated  in  its  verification 
oudine  of  March  8, 1995.  and 
throughout  its  review  of  product 
characteristics  of  home  market  and  U.S. 
sales  dtuing  verification  in  Germany, 
that  it  would  be  preferable  if  we  were 
able  to  review  the  appropriate  mill 
certificates  for  the  cKMervations  in 
question.  Thyssen  indicated  at 
verification  that  an  attempt  to  locate 
available  information  for  the  period  of 
review  ("FOR")  from  magnetic  tape 
would  be  very  burdensome.  In  aay  case, 
the  Department  remains  satisfied  with 
Thyssen's  presentation  of 
documentation  regardiug  the  product 
characteristics  of  its  reported  sales. 
Although  the  documentation  reviewed 
at  verification  in  Germany  indicated 
several  errors  committed  by  Thyssen  in 
its  reporting  of  product  classifications, 
nothing  was  noted  at  verification  that 
indicated  that  Thyssen  shipped 
merchandise,  as  specified  in  its 
commercial  invoices,  that  differed  from 
the  specifications  noted  in  the 
corresponding  purchase  ordere  and  in 
Thyssen's  general  production  standards 
by  grade.  (Contrary  to  Thyssen's 
assertion,  most  of  the  mill  certificates 
provided  during  the  verification  in 
Detroit  were  not  used  for  purposes  of 
product  characteristic  verification,  as 
the  verification  of  the  product 
characteristics  of  pre-selected  and 
surprise  sales  for  both  markets  had 
already  been  completed  during  the 
verification  in  Germany.)  As  noted  in 
the  Department's  July  20. 1995, 
memorandum,  the  Department  did  not 
insist  that  Thyssen's  magnetic  tape 


records  be  reviewed  because  the 
retrieval  of  isolated  pieces  of  data  from 
Thyssen's  magnetic  tape  records  would 
have  been  inordinately  burdensome  for 
Thyssen  to  have  accomplished  diuing 
verification. 

Comment  3:  Petitioners  claim  that  the 
numerous  corrections  and  clarifications 
provided  by  Thyssen  demonstrate  that 
Thyssen's  response  cannot  be  deemed 
reliable  or  usable.  Petitioners  argue  that 
the  nature  of  the  errors  precludes  proper 
product  matching,  distorts  claimed 
expenses  and  adjustments,  and  prevents 
an  accurate  analysis  and  substantiation 
of  costs  overall. 

Thyssen  argues  that  the  clerical  errors 
identified  and  corrected  by  lliyssen 
during  the  course  of  the  review  were 
inconsequential  when  compared  to  the 
millions  of  bits  of  information  reported; 
that  the  Department  noted  numerous 
instances,  in  its  verification  reports, 
where  no  discrepancies  were  found;  and 
that  the  Department  correctly  concluded 
in  its  July  20, 1995.  memorandum  that 
the  problems  found  were  not  sufficient 
to  render  Thyssen's  submission 
unreliable  or  unusable. 

Department's  Position:  We  dingree 
witb  petitionere.  As  reflected  in  tbe 
Department's  July  20. 1995, 
memorandum  and  elsewhere  in  this 
final  determination  in  regard  to 
particular  areas  of  concern,  the 
Department  properly  allowed  Thyssen 
to  make  corrections  to  its  submissions. 
We  determined  that  the  remaining 
errors  and  inconsistencies  did  not 
warrant  disregarding  Thyssen's 
submission  as  a  whole,  and  could  be 
dealt  with  on  an  individual  basis. 

Comment  4:  Petitioners  assert  that 
Thyssen  failed  to  report  cost 
information  as  requested  by  the 
Department,  thereby  rendering  the 
company's  responses  unusable  for  the 
purposes  of  our  final  results. 
Specifically,  petitioners  first  argue  that 
Thyssen.  failed  to  provide  a  schedule  of 
production  quantities,  thereby 
preventing  the  Department  from  tying 
control  niunber  specific  cost  of 
production  ("COP")  and  constructed 
value  ("CV")  figures  to  Thyssen's 
accounting  records.  Petitioners  aigue 
that  the  verification  of  production 
quantities  was  crucial  in  determining 
Uie  aonuacy  of  Thyssen's  reported  COP 
and  CV  amounts  because  the  company 
used  production  quantities  to  compute 
(1)  the  average  per-unit  costs  contained 
in  its  cost  center  expense  reports,  (2)  the 
per-ton  basis  costs  that  were  common  to 
all  products  within  each  cost  center, 
and  (3)  all  product-specific  basis  costs 
within  each  cost  center  as  part  of  the 
"tons  per  hour"  factor.  Petitioners  note 
that  the  Department  has  stated  that  the 


failure  of  a  respondent  to  show  that  the 
product-specific  costs  included  in  COP 
and  CV  are  tied  to  the  company's 
accounting  records  results  in  a  failed 
verification.  See  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany);  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  56  FR  31692.  31707  (July  11, 
1991)  {AFBs  From  Germany).  Petitioners 
argue  that,  despite  the  Department's 
specific  request  for  such  a  schedule. 
"Hiyssen  refused  to  provide  this 
information,  claiming  that  it  would  be 
extremely  burdensome,  but  failing  to 
show  why  that  was  the  case.  Petitioners 
claim  that  the  Department  appears  to 
have  contradicted  the  record,  including 
its  own  cost  verification  report,  when  it 
stated  that  "Thyssen  did  report  product- 
specific  costs  in  that  it  computed  actual 
product-specific  costs  using  production 
quantities  at  each  stage  of  the 
production  process"  and  that  "(t)hese 
production  quantities  were  reviewed 
and  tested  at  verification."  Petitioners 
believe  the  cost  verification  report 
indicates  that  product-specific 
production  quantity  information  was 
not  provided  to  the  Department  at 
verification.  Petitionere  argue  that  the 
Department's  "alternative  verification 
procedures."  i.e.,  the  examination  of 
fiscal-year  ending  inventory  balances 
and  movements  in  and  out  of  a  single 
warehouse,  caimot  be  deemed  to  have 
demonstrated  a  link  between  production 
quantity  information  and  Thyssen's 
financial  records. 

Petitionere  also  argue  that  Thyssen 
failed  to  identify  product-specific  costs 
as  standard  or  actual  costs,  thereby 
preventing  the  Department  from  tying 
"basis  costs"  to  actual  production 
quantities.  Petitioners  argue  that  the 
Department  has  determined  that  it 
cannot  use  the  cost  response  of  a 
respondent  which  failed  to  provide 
actual  costs  and  was  unable  to  support 
its  standard  costs.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  New  Steel  Rail,  Except  Light 
Rail,  from  Canada,  54  FR  31984,  31985- 
86  (August  3. 1989). 

Petitioners  argue  that  throughout  the 
review  Thyssen  has  failed  to 
conclusively  identify  whether  its 
reported  cost  figures  are  based  on 
standard  or  actual  cost  amounts. 
Petitioner  contends  that  all  of  the 
information  on  the  record  indicates  that 
Thyssen's  product-specific 
manufacturing  costs  for  the  COP  and  CV 
figures  are  based  on  standards  for  which 
variances  must  be  calculated. 
Petitioners  assert  that  the  information 
on  the  record  is  inconsistent  with 
statements  from  the  Department's  cost 


verification  report  that  it  "tested  that  the 
standard  costs  were  fully  adjusted  by 
the  variances  inciured  and  thus  the 
submitted  costs  reflect  the  actual  costs 
incurred  during  the  respective  fiscal 
periods." 

Petitionere  conclude  that  Thyssen's 
failure  to  report  cost  information  as 
requested  requires  the  Department  to 
reject  the  company's  questionnaire 
responses  and  apply  total  BIA. 
Petitioners  argue  that  the  Daws  in 
Thyssen's  reporting  of  COP  and  CV 
preclude  the  Department  from 
conducting  its  sales-below-cost  test  and 
prevent  the  Department  from  having 
confidence  in  the  difference-in- 
merchandise  ("difmer")  data,  which  are 
needed  in  the  Department's  margin 
calculations.  Petitionere  argue  that,  if 
the  IDepartment  determines  not  to  reject 
Thyssen's  responses  on  the  whole,  the 
Department  must,  at  the  very  least, 
apply  as  BIA  to  Thyssen's  cost 
information  the  highest  cost  of 
manufacturing  for  all  COP  and  CV 
values  fit)m  sales  in  this  review. 

Thyssen  counters  that  there  is  no 
doubt  that  the  Department  verified  the 
company's  actual  production  costs  and 
actual  production  quantities.  The 
Department  utilized  an  exacting 
standard  to  verify  Thyssen's  submitted 
costs  and  the  results  of  the  Department's 
verification  are  supported  by  substantial 
evidence.  Respondent  argues  that 
petitionee'  claims  must  be  rejected. 

Thyssen  argues  that  the  Department's 
statements  in  its  July  20, 1995, 
memorandum  regarding  this  issue  are 
accurate,  contrary  to  the  assertions  of 
petitionere.  Thyssen  argues  that  its  oym 
submissions  and  the  Department's  cost 
verification  report  confirm  that  the 
actual  production  quantities  were 
provided  and  verified.  The  actual  costs 
were  incurred  by  each  processing  cost 
center,  based  upon  actual  production, 
actual  yield,  actual  work  time  and 
standard  performance. 

Furthermore,  Thyssen  argues  that 
petitionere  have  mischaracterized  the 
purpose  of  the  Department's  request  for 
product-specific  quantity  information 
which  was  provided  by  alternative 
means.  According  to  Thyssen,  the 
request  for  quantity  information 
pertained  not  to  the  compilation  of 
production  costs,  but  rather  was 
designed  to  allow  the  Department  to 
reconcile  to  Thyssen's  inventory. 

Department's  Position:  We  disagree 
with  petitionere'  allegation  that  Thyssen 
failed  the  cost  verification.  The 
Department's  verification  provided 
reasonable  assurance  of  the  accuracy  of 
Thyssen's  reported  costs,  and  our  cost 
verification  report  outlined  all  of  the 
testing  which  we  performed  and  noted 


any  exceptions  or  deficiencies  in  the 
results  of  that  testing.  As  stated  recently 
by  the  Court  of  Appeals  for  the  Federal 
Circuit,  the  Act  "gives  Commerce  wide 
latitude  in  its  verification  procedures." 
American  Alloys  Inc.  v.  United  States, 
30  F.3d  1469, 1475  (Fed.  Cir.  1994).  The 
standard  for  verification  is  not  to  verify 
all  information  or  to  require  perfect 
accuracy.  "Verification  is  like  an  audit, 
the  purpose  of  which  is  to  test 
information  provided  by  a  party  for 
accuracy  and  completeness,  so  that 
Commerce  can  justifiably  rely  on  that 
information."  TatungCo.  v.  United 
States,  Slip  Op.  94-195  (OT  December 
14. 1994).  Accordingly,  as  detailed 
below,  we  are  satisfied  that  the 
shortcomings  identified  in  the  cost 
verification  report  regarding  Thyssen's 
data  do  not  undermine  the  reliability  of 
Thyssen's  submission  as  a  whole  and  do 
not  warrant  resort  to  BIA. 

Contrary  to  petitionere'  assertions,  we 
do  not  believe  that  Thyssen's  omission 
of  product-specific  [i.e.,  control  number- 
specific)  production  quantities  rendere 
the  company's  questionnaire  response 
unreliable  for  purposes  of  calculating 
COP  and  CV.  As  Thyssen  explained  in 
its  response  and  as  we  observed  at 
verification,  the  company  does  not 
maintain  production  quantities  on  such 
a  product-specific  basis  as  part  of  its 
normal  accounting  system.  Instead, 
Thyssen  relies  on  total  production 
quantity  figures  at  each  of  its  steel 
production  stages  to  compute  an  average 
per-unit  coil  cost  for  all  products. 
Thyssen  then  converts  this  average  coil 
cost  to  a  product  specific  cost  based  on 
a  standaid  table  of  "extras,"  which  are 
discussed  further  below.  Thus,  the  total 
production  quantities  at  each 
production  stage  are  determinative,  as 
relied  upon  by  Thyssen  to  calculate  the 
per-stage  costs  which  are  then 
accumulated  to  determine  the  coil 
production  cost. 

As  part  of  our  verification  testing,  we 
required  Thyssen  to  provide  accounting 
records  showing  actual  production 
quantities  at  each  stage  of  production.  In 
order  to  verify  the  accuracy  of  Thyssen's 
reported  per-unit  costs  we  examined 
production  quantities  and  total 
production  costs  for  selected  cost 
centers  within  specific  production 
stages.  We  found  no  discrepancies 
between  the  production  quantities  used 
by  Thyssen  to  compute  the  actual 
weighted-average  cost  reported  to  the 
Department  and  the  compajiy's  normal 
production  records. 

In  contrast  to  Thyssen,  the  respondent 
in  question  in  AFBs  From  Germany,  the 
case  cited  by  petitionere,  was  able  to 
report  the  relevant  information 
(regarding  labor,  overhead  and  other 
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expenses)  on  a  model-  or  product- 
speciHc  basis.  The  Depiartment 
determined,  however,  that  it  could  not 
tie  the  reported  model-specific  amounts 
to  the  responderi's  internal  accounting 
records  and  financial  statements, 
information  which  was  successhiUy 
verified.  AFBs  Ffom  Germany,  56  FR  at 
31707.  Being  unable  to  devise  a 
methodology  to  better  allocate  labor  and 
overhead  costs,  the  Department  relied 
upon  total  BIA.  Id.  Following  a 
challenge  by  respondent,  the  QT 
remanded  the  AJ^Bs  From  Germany 
determination,  stressing  that  the  actual 
information  provided  by  respondent 
was  accurate  and  verified.  The  CTT 
required  the  Department  to  further 
explain  why.  instead  of  relying  upon 
total  BIA,  it  had  not  supplied  its  own 
methodology  or  that  of  another 
respondent.  Nippon  Pillow  Block  Sales 
Co.  V.  United  Stdtes,  820  F.  Supp.  1444. 
1455  (Crr  1993).  Following  remand,  the 
err  upheld  the  Department's 
determination  that  it  could  not  develop 
an  allocation  methodology  or  use  that  of 
another  respondent  which  would  allow 
it  to  use  the  previously  verified  data. 
Nippon  Pillow  Block  Sales  Co.  v.  United 
States,  837  F.  Subp.  434.  436  (OT 
1993).  f 

Hence,  as  demonstrated  by  both  the 
Department's  initial  determination  and 
the  CIT's  two  detisions,  AFBs  From 
Germany  stands  for  the  principle  that 
the  Department  ^ould  rely  upon  a 
party's  information  to  the  extent 
possible.  Here,  because  we  found 
Thyssen's  cost  information  as  well  as  its 
accounting  methodology  reasonable  and 
verifiable,  we  se«  no  reason  for  resorting 
to  BIA. 

With  respect  t0  petitioners'  claim  that 
it  is  unclear  whether  Thyssen  reported 
standard  or  actual  costs,  it  is  clear  from 
the  computer  tape  submitted  by 
Thyssen  and  from  the  verification  report 
that  Thyssen  reported  the  actual 
weighted-average  cost  of  producing 
cold-rolled  coil.  *rhe  adjustments 
Thyssen  made  to  adjust  the  base  cost  to 
actual  cost  are  described  in  the  cost 
verification  report  at  pages  5-7.  Thyssen 
adjusted  the  avefage  cost  of  coil  by  three 
factors  on  the  computer  tape:  the 
computer  variables  CREXTl  and 
a^XT2  ("extras")  accounted  for 
composition,  sits,  width,  and  form 
difierences  between  the  average  product 
and  the  unique  product:  the  computer 
variable  THMOADJ  adjusted  the  average 
coil  cost  for  yeaii-end  accruals,  price  and 
overhead  variances.  These  three 
computer  variables  adjusted  the  average 
coil  cost  to  actual  product-specific  cost. 

Petitioners'  reliance  upon  New  Steel 
Rail  From  Cana4/a  is  misplaced.  In  that 
case,  the  E)epartinent  rejected  the 


respondent's  COP  information  after 
determining  that  it  could  not  be 
verified.  The  Department  found,  among 
other  deficiencies,  that  the  respondent 
had  developed  information  for  the 
investigation  based  on  the  standard 
product  costs  used  by  the  company, 
"which  were  not  part  of  the  normal 
financial  accounting  system  and  which 
were  for  a  period  subsequent  to  the 
period  of  investigation."  New  Steel  Rail 
From  Canada,  54  FR  at  31985.  Despite 
having  a  cost  system  which  reported 
actual  costs,  the  company  in  question 
"chose  not  to  use  this  information  for  its 
response."  Id.  By  contrast,  there  is  no 
evidence  in  the  record  of  this  review 
indicating  that  Thyssen  deviated  horn 
its  normal  accounting  methodology 
except  to  the  extent  necessary  to  meet 
the  Department's  reporting 
requirements. 

We  also  disagree  with  petitioners' 
contention  that  it  is  inappropriate  to  use 
standard  machine  times  as  a  basis  on 
which  to  compute  labor  cost  for  specific 
products.  The  use  of  standard  machine 
times  as  a  reasonable  and  appropriate 
allocation  basis  is  well  substantiated  in 
both  accounting  and  Departmental 
practice.  Notice  of  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value  and  Postponement  of  Final 
Determination:  Certain  Welded 
Stainless  Steel  Pipes  from  the  Republic 
of  Korea.  57  FR  27731,  27733  (June  22, 
1992).  Machine  hours  efiiactively  relate 
the  labor  cost  inciured  to  the  specific 
product.  We  find  it  reasonable  and  not 
distortive  to  use  standard  machine 
hours  to  allocate  actual  processing  costs 
to  specific  products. 

In  sum,  Thyssen  supported  its  COP 
and  CV  figures  with  substantial 
evidence  on  the  record  as  is  indicated 
by  the  company's  questionnaire 
responses,  supplemental  responses  and 
verification  exhibits.  We  reviewed  and 
tested  the  accuracy  and  completeness  of 
Thyssen's  submitted  COP  and  CV  data 
and  did  not  identify  any  problems 
which  would  cast  doubt  on  the 
company's  response  as  a  whole. 
Accordingly,  we  have  relied  on 
Thyssen's  cost  response  as  the  basis  for 
our  final  results  of  this  administrative 
review. 

Comment  5:  Petitioners  argue  that, 
should  the  Department  determine  not  to 
disregard  Thyssen's  cost  response,  it 
must  still  account  for  Thyssen's  failure 
to  provide  actual  costs  of  material 
inputs  from  related  parties.  Petitioners 
argue  that  this  failure  prevents  the 
verification  of  the  valuation  of  materials 
acquired  from  related  suppliers  and 
requires  the  application  of  BIA. 

Petitioners  first  contend  that 
Thyssen's  provision  of  financial 


statements  or  reports  for  a  related  iron 
ore  supplier  and  a  related  ferrous  scrap 
supplier  in  lieu  of  actual  costs  was 
insufficient  for  determining  whether 
transfer  prices  are  above  or  below  the 
cost  of  production.  Petitioners  cite  the 
final  determination  in  the  underlying 
investigation,  which  stated  that  "(fjor 
the  Department  to  be  assured  that  the 
trahsfar  prices  are  above  costs,  the 
Department  must  be  able  to  test  the 
transfer  prices  against  the  actual  costs  of 
production  of  the  inputs.  *  *  *"  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from 
Germany,  59  FR  37136.  37151  (July  9, 
1993)  {Steel  from  Germany).  Petitioners 
argue  that  the  Department's  verification 
of  Thyssen's  related  iron  ore  supplier 
was  inadequate  to  show  whether 
transfer  prices  were  above  costs,  and  did 
not  account  for  the  fact  that  the  overall 
profit  on  that  supplier's  income 
statement  may  obscure  the  fact  that  it 
incurs  costs,  on  sales  to  Thyssen  that  are 
most  likely  not  incurred  on  other  sales, 
such  as  transportation  and  additional 
processing  costs.  Petitioners  argue  that 
the  COP  information  provided  by  the 
related  scrap  supplier  are  also 
insufficient  to  demonstrate  that  the 
merchandise  was  sold  above  the  cost  of 
production.  Furthermore,  petitioners 
argue  that  Thyssen  failed  to  distinguish 
between  the  cost  of  merchandise  sold  to 
Thyssen  and  the  cost  of  merchandise 
sold  to  other  customers.  Consequently, 
petitioners  argue  that  Thyssen  failed  to 
demonstrate  that  the  transfer  prices  paid 
were  above  the  supplier's  cost  of 
production,  and  therefore  the 
application  of  BIA  is  warranted. 

Thyssen  resppnds  that  petitioners' 
claims  ignore  the  cost  verification 
report,  the  accompanying  exhibits  and 
analysis,  as  well  as  the  substantial 
documentation  provided  by  Thyssen. 
Thyssen  points  to  its  March  8, 1995. 
submission  at  8-17  and  accompanying 
exhibits  11-15.  and  pages  12-16  and 
exhibit  G  of  the  Department's  May  17, 
1995.  cost  verification  report.  Thyssen 
argues  that  the  Department  did  not  base 
its  decision  to  accept  related  party  input 
suppliers'  prices  solely  on  profit 
information  in  the  financial  statements. 
Further.  Thyssen  provided  extensive 
information  relating  to  sales  quantities 
and  production  costs  for  its  related  iron 
ore  supplier  which  established  that 
transfer  prices  were  above^ actual 
production  costs.  Thyssen  coimters  that 
given  its  related  iron  ore  suppliers' 


product  mix,  petitioners'  suggestion  that 
potentially  differing  terms  of  sale  could 
have  resulted  in  production  costs 
exceeding  transfer  prices  is  absurd  on 
its  face. 

In  regard  to  scrap  sales,  Thyssen 
quotes  the  cost  verification  report  at  16 
which  concluded  that  the  "Rhine  region 
scrap  division,  the  only  division 
providing  scrap  to  Thyssen  Stahl  AG 
("TSAG").  was  profitable  on  a  DM  per 
ton  basis."  Thyssen  states  the 
Department  acted  reasonably  in  using 
the  transfer  prices  submitted  in 
determining  COP  and  CV  in  the  absence 
of  any  evidence  that  the  cost  data 
supplied  was  unreliable  or  any  evidence 
of  record  more  probative  than  that 
which  Thyssen  and  its  related  suppliers 
submitted. 

Further,  Thyssen  contends  that  the 
cost  information  submitted  by 
petitioners  cannot  be  considered 
because  it  consists  of  factual 
information  available  to  petitioners 
prior  to  publication  of  the  preliminary 
determination  and  therefore  was  not 
timely  filed.  See  NSKLtd.  v.  United 
States.  798  F.  Supp.  721,  725  (OT 
1992). 

Department's  Position:  The 
Department  disagrees  with  petitioners. 
Thyssen  submitted  evidence  that  the 
prices  paid  to  related  suppliers  for  the 
most  significant  inputs  identified  by  the 
Department  were  at  arm's  length  and 
were  not  at  prices  below  the  related 
suppliers'  cost  of  production.  The 
Department  tested  the  submitted  prices 
&t)m  a  major  related  iron  ore  supplier 
and  a  major  related  scrap  supplier.  The 
Etepartment  foimd  that  the  iron  ore 
prices  from  unrelated  and  related 
suppliers  were  the  same.  The 
Department  found  that  scrap  prices  from 
unrelated  and  related  suppliers  were 
comparable.  The  Department  also  tested 
that  the  prices  were  abo^'e  the  cost  of 
production.  The  Department  computed 
a  cost  per  ton  of  iron  ore  from  the 
constant  currency  income  statements  of 
the  major  related  iron  ore  suppUer  for 
the  years  ending  December  31, 1993  and 
December  31, 1994.  We  compared  this 
amount  to  the  average  sales  price, 
noting  that  the  transfer  price  was  higher 
than  the  average  cost.  It  was  appropriate 
in  this  case  to  use  the  average  cost 
calculation  because  the  major  iron  ore 
supplier's  sole  business  is  the  sale  of 
iron  ore;  therefore,  financial  results  are 
not  affected  by  other  lines  of  business. 
Petitioners'  argimient  that  the  profit  on 
domestic  sales  may  far  exceed  the  profit 
on  export  sales  is  speculative  and  not 
supported  by  evidence  on  the  record. 
Export  sales  constituted  the  majority  of 
the  related  suppliers'  sales.  Export  sales 
commanded  significantly  higher  prices 


than  domestic  sales;  this  higher  price 
should  reflect  any  additional  processing 
or  transportation  costs  envisioned  by 
petitioners. 

In  addition,  at  verification  we 
reviewed  the  profit  analysis  of  the  major 
scrap  supplier's  Rhine  region  division, 
which  supplies  Thyssen  with  its  ferrous 
scrap,  and  concluded  that  the  division 
was  profitable  and  therefore  its  sales  of 
scrap  were  at  prices  above  the  cost  of 
production. 

Comment  6:  Petitioners  assert  that  the 
E)epartment  should  use  BIA  for  the  CV 
of  material  inputs.  Petitioners  argue  that 
for  purposes  of  calculating  CV.  it  is  not 
sufficient  that  the  transfer  prices  of 
major  inputs  reflect  market  value. 
Rather,  section  773(e)(2)  of  the  Act 
requires  the  Department  to  disregard  the 
transfer  price  of  a  major  input  and  use 
the  actual  cost  of  producing  the  input  if 
the  transfer  price  is  below  the  related 
supplier's  COP  for  that  input.  See 
Antifriction  Bearings  From  France, 
supra.  60  FR  at  10924.  Petitioners  argue 
that  Thyssen's  failure  to  provide 
credible  evidence  that  the  transfer  price 
for  iron  ore  was  above  the  cost  of 
production  despite  numerous  requests 
from  the  Department  for  this 
information  constitutes  reasonable 
grounds  to  believe  or  suspect  that  the 
transfer  prices  paid  by  Thyssen  were 
less  than  the  cost  of  production.  With 
respect  to  "non-major"  inputs, 
petitioners  argue  that  Thyssen  failed  to 
demonstrate  that  its  transfer  prices  were 
at  arm's  length  as,  except  for  scrap, 
which  the  E)epartment  examined  at 
verification,  Thyssen  provided  only  self- 
selected  invoices  which  cannot  be 
considered  representative  of  prices. 

Department's  Position:  The 
Department  disagrees  with  petitioners. 
As  discussed  above  in  response  to 
comment  5,  the  Department's  testing  at 
verification  revealed  that  Thyssen's 
related  party  did  not  offer  preferential 
pricing  to  related  suppliers  for  major 
inputs.  Moreover,  we  verified  that  major 
inputs  were  purchased  at  prices  that 
were  not  below  their  cost  of  production. 
We  are  satisfied  with  Thyssen's 
submissions  regarding  this  issue,  as 
verified.  With  respect  to  materials 
purchased  from  related  suppliers  which 
consisted  of  a  small  part  of  the  cost  of 
manufacturing — so-called  "non-major" 
inputs — ^the  Department  elected  not  to 
verify  these  amounts.  We  determined 
that  these  inputs  had  a  minimal  effect 
on  the  total  cost  of  manufacturing. 
Given  this  fact,  the  constraints  r ""  time, 
and  the  nature  of  verification  (see 
response  to  comment  4),  we  did  not 
consider  it  necessary  to  verify  these     i ' 
amounts  individually.  / 


Comment  7:  Thyssen  argues  that,  for 
purposes  of  its  COP  and  CV 
calculations,  the  Department  incorrectly 
reduced  Thyssen's  reported  interest 
income  by  interest/dividends  earned  on 
security  investments  of  working  capital. 
Thyssen  disputes  the  Department's 
rationale  that  "the  Department  does  not 
generally  allow  dividends  as  an  offset  to 
financing  expense  because  dividends 
are  not  considered  to  be  short-term  in 
nature."  According  to  Thyssen,  only 
short-term  income  from  current  assets 
was  included  in  the  interest  income 
offset.  Thyssen  argues  that,  since  this 
income  was  attributable  to  Thyssen's 
"short  term  investments  of  its  working 
capital,"  it  should  not  have  been 
excluded  fix)m  the  interest  income 
offset.  See,  e.g..  Antifriction  Bearings 
From  France,  60  FR  at  10926;  and 
Television  Receivers.  Monochrome  and 
Color  from  Japan;  Final  Results  of 
Administrative  Review.  56  FR  23281, 
23282-63  (May  21,  1991).  Thyssen 
argues  that  a  cost  verification  exhibit 
confirms  that  its  claim  was  limited  to 
income  from  current  assets  and  did  not 
include  interest  from  long  term 
securities  and  interest  other  than  from 
current  assets. 

Petitioners  agree  with  the 
Department's  preliminary  determination 
that  Thyssen  has  not  demonstrated  that 
the  source  of  the  claimed  income  is 
short-term  in  nature. 

Department's  Position:  Thyssen  has 
not  demonstrated  that  it  is  entitled  to  an 
offset  to  interest  expenses  for  income 
derived  from  dividends.  The 
Department's  long-established  practice 
is  to  deny  an  offset  for  income  of  this 
natiu«.  See  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Circular 
Welded  Non-Alloy  Steel  Pipe  From  the 
Republic  of  Korea.  57  FR  42942,  42953 
(September  17, 1992);  Final 
Determination  of  Sales  at  Not  Less  Than 
Fair  Value:  Saccharin  From  Korea,  59 
FR  58826,  58828  (November  15,  1994). 
The  err  recently  affirmed  the 
Department's  general  standard  in  NTN 
Bearing  Corp.  v.  United  States,  Slip  Op. 
95-165  (Crr  Oct.  2.  1995).  Relying  on  its 
earlier  decision  in  Timken  Co.  v.  United 
States.  852  F.  Supp.  1040, 1048  (CIT 
1994),  the  court  clarified  that  to  qualify 
for  an  offset,  interest  income  must  be 
related  to  the  "ordinary  operations  of  a 
company."  NTN  Bearing  at  32.  While 
this  standard  does  not  require  that 
interest  income  be  tied  directly  to  the 
production  of  the  subject  merchandise, 
a  respondent  must  show  "a  nexus 
between  the  reported  interest  income" 
and  its  "manufacturing  operation."  Id. 
at  33;  see  Timken  at  1048.  Unlike 
interest  income  earned  from  the  short- 
term  investment  of  working  capital. 
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only  rarely  will  {lividend  income  earned 
from  a  company's  investment  activities 
meet  this  standatd.  See  Final 
Determination  c^  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  and  Alloy 
Steel  Wire  Rodftom  Canada,  59  FR 
18791. 18795  (April  20. 1994). 

Thyssen  argueB  in  its  brief  that  its 
dividend  income  qualifies  as  an  offset 
because  it  is  "short-term"  income  from 
current  assets,  si^ch  as  "interest  on 
current  bank  acdounts,  interest  on  time 
and  fixed-term  (feposits  and  interest  on 
short-term  securities."  However,  the 
verification  exhibit  referred  to  by 
Thyssen  as  support  actually 
characterizes  th^  income  in  question  as 
"dividends  from!  securities  of  working 
capital."  Cost  Vvification  Report, 
Exhibit  K.  This  ie  very  similar  to  the 
facts  in  NTN  Bearing,  where  the  CTT 
upheld  the  Department's  denial  of  the 
offset.  NTN  Beating  at  33.  See  also 
Television  Receivers,  Monochrome  and 
Color,  from  fapcm;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  34180,  34184  (July  26, 
1991).  Indeed.  Thyssen  made  little  if 
any  effort  to  demonstrate  why  its 
dividend  incomt  qualified  as  an  offset. 
Therefore,  becai|se  Thyssen  failed  to 
show  the  necess^  nexus  between  its 
dividend  income  and  manufacturing 
operations,  we  have  denied  the  claimed 
offset.  i 

Comment  8:  Thyssen  reported 
separate  cost  ana  allocated  expense  data 
for  sales  observations  according  to  the 
fiscal  year  in  which  the  sales  took  place. 
The  Department  conformed  its 
computer  programs  so  that  they  could 
utilize  these  fiscal  year  data.  Thyssen 
argues  that  the  Department  incorrectly 
calculated  one  weighted-average  home 
market  direct  seQing  expense  and  one 
weighted-avera^  home  market  indirect 
selling  expense  lor  the  entire  FOR. 
Thyssen  argues  that  this  is  inconsistent 
with  the  Departifient's  utilization  of 
separate  fiscal  yf  ar  costs  and  expenses 
for  all  of  the  other  elements  utilized  in 
calculating  constructed  value. 

Petitioners  argue  that  calculating  two 
such  general  expenses  per  control 
number  ("CONNUM"),  as  requested  by 
Thyssen,  would  improperly  separate  the 
class  or  kind  intb  two  categories,  each 
of  which  has  a  separate  cost.  Petitioners 
argue  more  generally  that  the  reporting 
of  two  costs  and/ or  expenses  per 
CDNNUM  conflicts  with  the  statute  and 
Department  practice,  distorts  the  effects 
of  the  costs  and  expenses,  and  is 
administratively  burdensome. 
Consequently,  petitioners  argue  that  the 
Department  shoiild  re-calculate  a  single 
weighted  averagp  for  all  costs  and 
expenses  coverifig  the  two  fiscal 
periods. 


Department's  Position:  We  disagree 
with  petitioners'  assertion  that  the 
reporting  of  costs  for  the  two  fiscal 
periods  covered  by  the  FOR  violates  the 
antidumping  statute  which  directs  the 
Department  to  calculate  for  constructed 
value,  the  "general  expenses  and  profit 
equal  to  that  usually  reflected  in  sales 
of  merchandise  in  the  same  general 
class  or  kind  as  the  merchandise  under 
consideration."  Thyssen  did  calculate 
general  expenses  for  the  same  class  or 
kind  of  merchandise  in  accordance  with 
the  statute  for  the  two  fiscal  periods 
encompassed  within  the  POR.  We  have 
determined  that  computing  general 
expenses  by  fiscal  period  does  not,  in 
effect,  divide  the  class  or  kind  of 
merchandise  because  the  calculation  for 
each  period  covers  the  entire  class  or 
kind.  Using  expenses  associated  with 
each  fiscal  period  has  not  distorted  our 
analysis  because  we  have  used 
contemporaneous  prices  and  expenses. 
Contrary  to  petitioners'  assertions, 
attempting  to  recalculate  a  single 
weighted  average  for  all  costs  and 
expenses  covering  the  two  fiscal  periods 
would  be  extraordinarily  burdensome. 
We  inadvertently  did  not  account  for 
two  fiscal  years  in  the  instance  noted  by 
Thyssen,  and  have  adjusted  the 
programming  language  for  weighted- 
average  home  market  direct  and  indirect 
selling  expenses  so  those  calculations 
are  in  accordance  with  the  Department's 
general  use  of  separate  fiscal  year.  data. 
In  this  instance  we  have  used  the 
reported  data. 

Comment  9:  Thyssen  argues  that  the 
E)epartment,  through  clerical  error, 
improperly  calculated  Thyssen's  fiscal 
1992/93  cost  of  manufacture  for  cost  of 
production.  Thyssen  argues  that  the 
E)epartment  failed  in  one  instance,  due 
to  a  missing  zero,  to  follow  its  June  16, 
1995,  COP,  CV,  and  Further 
Manufacturing  Concurrence 
Memorandum  in  correcting  Thyssen's 
thirteenth  month  adjustment. 

Department's  Position:  We  agree  with 
Thyssen,  and  have  incorporated  the 
correct  information  in  the  programming 
for  the  final  results. 

Comment  10:  Thyssen  asserts  that  the 
Department  improperly  failed  to  adjust 
for  physical  difiPerences  in  merchandise 
when  comparing  U.S.  sales  to  home 
market  sales  falling  within  the  same  « 
control  number  (or  CONNUM, 
identified  in  the  sales  data  bases  as 
CONNUMU  and  CONNUMH, 
respectively). 

According  to  Thyssen,  it  reported  its 
variable  manufacturing  costs  on  a 
weighted-average  basis  for  each 
CONNUMU  and  CONNUMH,  with  the 
weighted  average  derived  from  actual 
costs  attributable  to  each  individual 


invoice.  Consequently,  Thyssen  argues 
that  the  material  costs,  labor  costs  and 
overhead  expenses  were  not  necessarily 
identical  for  all  sales  within  a  particular 
CONNUM.  Similarly,  because  the 
physical  characteristics  of  the 
merchandise  grouped  together  in  the 
U.S.  sales  listing  often  differed  from  the 
physical  characteristics  of  merchandise 
grouped  together  in  the  home  market 
sales  listing,  the  variable  cost  of 
manufacturing  for  U.S.  sales  (VCOMU) 
of^en  differed  fitim  variable  cost  of 
manufacturing  for  home  market  sales 
(VCOMH)  for  product  groupings  with 
the  same  identifying  CONNUM. 

As  noted  in  the  May  17, 1995,  cost 
verification  report  at  22,  "the  variable 
cost  of  manufacturing  in  the  home 
market  sales  listing  and  the  U.S.  sales 
listing  was  computed  by  calculating  a 
variable  cost  of  manufacturing  for  each 
sale  and  weight  averaging  all  sale 
specific  model  costs  within  the  control 
number."  Thyssen  asserts  that  the 
Department  verified  that  Thyssen  had 
quantified  its  product-specific  cost 
differences  resulting  from  differences  in 
physical  characteristics  not  reflected  in 
the  model  matching  characteristics 
upon  which  the  determination  of 
specific  CONNUMs  is  based.  Therefore, 
according  to  Thyssen,  the  Department 
established  that  the  differences  in  the 
VCOMH  and  VCOMU  for  product 
groupings  with  the  same  identifying 
CONNUM  were  based  on  the  physical 
differences  in  the  merchandise  actually 
falling  within  each  group. 

As  support,  Thyssen  refers  to  section 
771(16)(A)  of  the  Act,  which  uses  the 
phrase  "identical  in  physical 
characteristics."  Because  this" phrase  is 
not  defined,  Thyssen  argues  that  it  must 
be  construed  in  accordance  with  its 
common  meaning,  i.e.,  "exactly  the 
same."  Thyssen  cites  various  cases 
where  the  Department  noted  that  its 
product  groupings  are  not  necessarily 
limited  to  a  single  "identical"  product. 
See,  e.g..  Antifriction  Bearings  (Other 
than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France;  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  57  FR  28360, 
28364-66  (June  24, 1992);  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany.  Final 
Determination  of  Sales  at  Less  than  Fair 
Value,  54  FR  18992, 19072  (May  3, 
1989).  Thyssen  concludes  that  the 
Department  has  refused  to  make 
adjustments  for  differences  in  costs  of 
producing  merchandise  only  when  the 
products  in  question  had  identical 
physical  characteristics.  See  Import 
Administration  Policy  Bulletin,  No.  93.2 
(July  29, 1992). 
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In  response,  petitioners  argue  that  it  is 
well  established  in  the  cold-rolled 
carbon  steel  flat  products  cases  that  all 
products  which  have  the  same 
CONNUM  are  considered  by  the 
Department  to  be  "identical"  for  the 
purpose  of  applying  Section 
773(a)(4)(C).  For  example.  Appendix  V  ' 
of  the  questionnaire  from  the  underlying 
investigation  states  that  "(flor  purposes 
of  these  investigations,  products  will  be 
considered  'identical'  in  thickness  if 
they  fall  within  the  same  thickness 
range  *  *  *  regardless  of  the  actual 
thiduiess  of  the  products";  "products 
will  be  considered  'identical'  in  width 
if  they  fall  within  the  same  width  range 
identified  *  *  *  regardless  of  the  actual 
width  of  the  merchandise";  "and  "(njo 
difliarenoe  in  merdiandise  adjustment 
(difrner)  may  be  claimed  for  products 
that  are  within  the  same  thickness  or 
width  range,  but  differ  in  actual 
measurement."  Similarly,  the 
Department  stated  that,  in  following 
such  an  approach  for  determining 
which  sales  are  of  "identical" 
merchandise,  "if  there  are  'identical' 
matches  according  to  our  designated 
criteria,  we  will  not  make  an  adjustment 
for  any  additional  differences  in 
merchandise  (difrner)." 

Petitioners  argue  that,  in  the  present 
review,  CONNl^is  have  been  defined 
such  that  each  CONNUM  has  a  unique 
set  of  identifiers  for  the  matching 
criteria  established  by  the  Department. 
As  a  result,  products  sold  in  the  United 
States  and  home  maricets  which  have 
the  same  CONNUM  would  share  the 
same  "id«itifier"  for  all  of  the 
Department's  product-matching  criteria 
and,  accordingly,  the  Department  was 
correct  in  not  making  difrner 
adjustments  for  U.S.  and  home  market 
products  with  the  same  CONNUM. 

Department's  Position:  We  disagree 
writh  respondent.  As  explained  below, 
the  Department  correctly  declined  to 
make  difrner  adjustments  when  U.S. 
sales  were  matched  to  what  we 
determined  to  be  home  market  sales  of 
identical  merchandise  (i.e.,  when  the 
U.S.  and  home  market  sales  in  question 
possessed  the  same  product 
characteristics  as  set  forth  by  the 
Department  in  its  model  matching 
criteria). 

Section  771(16)  of  the  Act  directs  the 
Department  to  compare  sales  of  home 
market  merchandise  which  are  "such  or 
similar"  to  merchandise  sold  in  the 
United  States.  In  accordance  with 
section  771(16)(A),  the  Department  firet 
identifies  and  compares  that 
merchandise  which  is  "identical"  in 
physical  characteristics,  followed  by 
sales  of  merchandise  which  is  most 
"similar"  in  physical  characteristics.  To 


make  these  determinations,  the 
Department  devises  a  hierarchy  of 
commercially  meaningful  characteristics 
suitable  to  each  class  or  kind  of 
merchandise.  The  Department  considers 
merchandise  to  be  identical  within  the 
meaning  of  section  771(16)(A)  when  all 
the  relevant  characteristics  match. 

The  courts  have  recognized  that  the 
Department  has  broad  discretion  "to 
choose  the  manner  in  which  'such  or 
similar'  merchandise  shall  be  selected." 
Koyo  Seiko  Co.  v.  United  States,  66  F.3d 
1204, 1209  (Fed.  Cir.  1995).  This 
discretion  extends  to  determining  which 
products  properly  should  be  considered 
identical. 

However,  the  Department  is  not 
authorized  to  grant  difrner  adjustments 
within  identical  product  categories. 
Under  section  773(a)(4)(C)  of  the  Act, 
the  Department  may  only  adjust  for  cost 
diffiarences  between  two  products  which 
are  "similar"  in  physical  characteristics, 
and  in  this  way  compensate  for  any 
difference  in  the  price  derived  solely 
fit>m  the  physical  diffiarence  between 
the  two  products  compared. 

Basing  its  product  matching  criteria 
on  commercially  meaningful 
characteristics  permits  the  Department 
to  draw  reasonable  distinctions  between 
products  for  matching  purposes, 
without  attempting  to  account  for  every 
possible  diRiarence  inherent  in  certain 
classes  or  kinds  of  merchandise.  Given 
the  tremendous  number  of  variations 
between  products  in  the  various  fiat- 
rolled  carbon  steel  product  categories, 
including  cold-rolled  steel,  the 
Department  has  followed  this  approach 
in  the  present  case,  beginning  with  the 
original  less-than-fair-value 
investigation.  As  such,  the  De{>artment 
may  define  certain  products  as  being 
"identical"  within  the  meaning  of 
section  771(16)(A),  even  thou^  they 
contain  minor  differences.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Gray  Portland  Cement  and 
Clinker  From  Mexico.  55  FR  29244, 
29247-48  (July  18, 1990).  Similarly,  the 
Department  need  not  account  for  every 
conceivable  physical  characteristic  of  a 
product  in  its  hierarchy.  Thus,  a  range 
of  products  may  be  considered 
"identical"  within  the  meaning  of  the 
statute. 

For  instance,  as  Thyssen  correctly 
notes  in  its  case  brief,  many  steel  ^ 

products  would  have  been  treated  by 
the  Department  as  identical  (i.e..  in  the 
same  CONNUM)  even  when  their 
widths  differed  from  one  another, 
because  this  product  characteristic  is 
identified  in  terms  of  ranges  (e.g..  40  to 
60  inches  as  identifier  "F"  for  the  width 
product  characteristic).  In  other  words, 
two  sales  could  be  classified  in  the  same 


CONNUM  even  if  one  was  of 
merchandise  with  a  width  of  41  inches 
and  the  other  was  of  merchandise  with 
a  width  of  59  inches  because  both 
would  fall  within  the  width  category 
identified  as  "F". 

At  the  outset  of  the  present  review, 
when  it  had  an  opportunity  to  comment 
on  the  hierarchy  of  product  matching 
criteria,  Thyssen  failed  to  argue  that  it 
considered  the  Department's  width  and 
thickness  product  categories  overly 
broad,  nor  did  Thyssen  argue  that 
additional  product  characteristics 
should  be  included  within  the 
hierarchy.  Because  the  products  within 
each  CONNUM  are  identical  within  the 
meaning  of  the  statute,  the  VCOMH  and 
VCOMU  reported  by  Thyssen  within 
individual  CONNUMs  do  not  provide  a 
basis  for  making  difrner  adjustments. 

Comment  1 1 :  Thyssen  contends  that 
the  Department  improperly  compared 
U.S.  sales  of  seconds  to  constructed 
value,  rather  than  to  home  market  sales 
of  seconds.  Thyssen  acknowledges  that 
home  market  seconds  were  sold  at 
prices  below  cost  However,  Thyssen 
cites  the  Senate  Report  accompanying 
the  Trade  Reform  Act  of  1974  to  argue 
that  neither  the  statute  nor  the 
Department's  regulations  mandate  that 
all  below  cost  home  market  sales  be 
disregarded  in  calculating  foreign 
market  value.  See  S.Rep.  No.  1298, 93d 
Cong.,  2nd  Sess.  173  (1974).  Thyssen 
argues  that  in  the  steel  industry  it  is 
normal  business  practice  for  all 
companies,  including  Thyssen,  to  sell 
secondary  steel  at  less  than  the  cost  of 
producing  prime  steel  of  the  same  grade. 
At  the  same  time,  however,  sales  of 
seconds  are  relatively  infrequent  in 
comparison  to  sales  of  prime  material 
and  do  not  prevent  a  steel  manufacturer 
from  recovering  production  costs  on  all 
steel  sales,  primes  and  seconds,  within 
a  reasonable  period  in  the  normal 
course  of  trade.  Thyssen  contends  that 
this  result  is  directly  contrary  to  the 
intent  of  Congress. 

Thyssen  argues  that  IPSCO,  Inc.  v. 
United  States.  965  F.2d  1056, 1060  (Fed. 
Cir.  1992),  which  the  Department  cites 
at  page  3  in  its  April  19, 1995, 
memorandum  on  treatment  of  non- 
prime  merchandise  (from  Roland 
MacDonald  to  Joseph  Spetrini,  General 
Issue  Case  No.  A-100-003),  merely 
permits  the  Department  to  compare  the 
prices  of  seconds  to  constructed  value 
in  appropriate  circumstances;  IPSCO 
does  not  mandate  that  result.  Thyssen 
contends  that  the  particular  issue  which 
it  has  raised,  the  question  of  whether 
Thyssen's  sales  of  seconds  were  in 
sufficiently  large  quantities  over  a 
significantly  lengthy  period,  is  fact- 
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specific  to  the  instant  review  and  was 
not  presented  to  the  IPSCX)  court. 

Petitioners  respond  that  it  is 
inappropriate  to  cqmbine  prime  and 
non-prime  mercha|idise  in  determining 
whether  the  quantty  of  below  cost  sales 
is  sufficiently  large  to  warrant 
disregarding  those  ^es  in  determining 
FMV.  Petitioners  contend  that  Thyssen 
has  taken  the  inconsistent  positions  that 
the  Department  should  separate  prime 
and  non-prime  mefchandise  for  the 
arm's  length  test,  but  combine  both 
types  of  merchandise  for  the  cost  test. 
Petitioners  argue  that  the  comparison  of 
U.S.  sales  with  CV  is  mandated  by 
statute  whenever  stich  or  similar  home 
maricet  merchandise  fails  the  COP  test, 
that  Thyssen  admils  that  its  sales  of 
seconds  fail  this  te$t,  and  that, 
accordingly,  U.S.  s^les  of  non-prime 
merchandise  should  be  compared  to  CV. 
Petitioners  add  that  Thyssen  did  not 
provide  any  evidence  that  the  costs  of 
the  merchandise  consisting  of  a 
combination  of  both  prime  and  non- 
prime  merchandise  would  be  recovered 
over  a  reasonable  (leriod  of  time,  even 
if  such  an  analysis  were  relevant. 

Department's  Position:  Thyssen  is 
essentially  requesting  that  die 
Department  modi^  &e  below-cost  test 
it  applied  in  the  preliminary  results  to 
include  sales  of  seconds  for  matching 
purposes  whenever  the  corresponding 
sales  of  prime  werf  at  above  cost  prices. 
In  this  regard,  Thy^n  mistakenly  relies 
on  the  Senate  report  accompanying  the 
1974  Trade  Refomi  Act  to  contend  that 
the  Department  should  not  disregard 
sales  of  seconds,  r^ardless  of  whether 
they  were  at  prices  below  cost.  We 
disagree. 

The  Act  required  the  Department  to 
determine  whether  a  respondent's  sales 
were  made  over  an  extended  period  of 
time  and  in  substantial  quantities  so  as 
to  warrant  disreganding  those  sales  in 
determining  FMV.lThis  test  applies 
across  sales  of  a  model  as  a  whole, 
whether  they  be  ptime,  seconds  or 
otherwise.  See  19  U.S.C.  §  773(b).  The 
1974  Senate  repor|did  list  several 
exceptions  to  this  test,  including 
obsolete  and  end-<tf-raodel  year 
merchandise,  whi<ih  the  Department 
should  not  disregard  regardless  of  the 
whether  they  were  below  cost. 

This  category  of  exceptions  is  narrow, 
however,  and  is  designed  only  to  permit 
the  inclusion  of  below-cost  sales  whicli 
can  be  expected  to  occur  on  an 
"infrequent"  basis),  S.  Rep.  No.  1298, 
93d  Cong.,  2d  Ses4. 173  (1974);  see  also 
Final  Detenninati^n  of  Sales  at  Less 
Than  Fair  Value:  Vynamic  Random 
Access  t^mory  Ssmiconductor  of  One 
Megabit  and  Abow  From  the  Republic 
of  Korea,  58  FR  13467, 15476  (March  23, 


1993).  It  is  possible  to  verify  whether 
merchandise  claimed  to  be  obsolete  or 
end-of-model  year  actually  falls  within 
the  exception.  The  exception  does  not 
include  seconds,  however,  which  tend 
to  occur  more  frequently  and  which  a 
party  would  be  more  inclined  to 
"systematically"  sell  at  prices  which 
will  not  permit  recovery  of  all  costs.  See 
S.  Rep.  1298  at  173.  It  would  also  be 
more  difficult  to  verify  whether  a 
product  was  properly  classified  as  a 
"second." 

In  past  cases,  the  Department  has 
considered  prime  and  secondary 
merchandise  to  be  separate  models  for 
matching  purposes.  "To  do  otherwise 
would  distort  the  margins,  since  sales 
prices  are  dependent  on  the  quality  of 
the  merchandise."  Porcelain-on-Steel 
Cooking  Ware  From  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  58  FR  43327. 
43328  (August  16, 1993).  In  IPSCO.  the 
Court  of  Appeals  upheld  the 
Department's  approach  of  applying  the 
same  cost  to  prime  and  secondary 
merchandise.  See  IPSCO,  965  F.2d  at 
1061.  In  this  case,  we  computed  the  cost 
of  Thyssen's  secondary  merchandise 
using  a  methodology  consistent  with 
that  applied  in  the  IPSCO  case.  Based 
on  these  cost  figures,  we  found 
insufficient  quantities  of  above  cost 
sales  and,  accordingly  used  CV  as  FMV. 

Comment  12:  Thyssen  argues  that  the 
Department  improperly  combined  sales 
of  prime  and  secondary  merchandise  in 
its  arm's  length  test.  According  to 
Thyssen,  the  Department  should 
conduct  separate  arm's  length  tests  and 
calculate  separate  customer-specific 
weighted-average  price  ratios  for  prime 
and  secondary  merchandise.  In  support 
of  its  argument,  Thyssen  asserts  that 
such  treatment  would  be  consistent 
with  the  Department's  April  19, 1995, 
memorandum  on  the  treatment  of  non- 
prime  merchandise. 

Petitioners  respond  that  Thyssen 
misrepresents  the  Department's 
statements  on  this  matter,  indicating  a 
serious  misunderstanding  on  Thyssen's 
part  as  to  how  the  arm's  length  test  was 
applied  in  the  present  case.  Petitioners 
describe  the  Department's  arm's  length 
test  as  first  comparing  the  net  price  of 
sales  of  a  CONNUM  sold  to  a  related 
customer  with  the  net  price  of  sales  of 
a  CXDNNUM  sold  to  unrelated 
customers.  Only  then,  petitioners  argue, 
is  the  related  customer-specific 
weighted-average  price  ratio  calculated, 
by  combining  all  CONNUMs,  consisting 
of  all  prime  and  non-prime  merchandise 
sold  to  both  related  and  unrelated 
customers.  The  Department's  test 
separates  prime  and  non-prime 
merchandise  in  making  the  initial 


comparison  of  related  and  unrelated 
prices  on  a  CONIWM-specific  basis.  It 
is  this  initial  comparison  to  which  the 
Department  refers  in  its  memorandum 
when  it  states  that  "prime  and  seconds 
should  be  separated."  Prime  and  non- 
prime  merchandise  are  necessarily 
separated  for  this  initial  CONNUM- 
specific  comparison  because  prime  and 
non-prime  merchandise  do  not  share  the 
same  CONNUM.  The  separation  of 
products  on  a  CONNUM-specific  basis 
for  the  initial  price  comparison  is 
necessary  because  there  are 
understandable  differences  in  prices 
among  CONNUMs.  irrespective  of 
whether  the  different  CONNUMs  consist 
of  prime  or  non-prime  merchandise. 
Petitioners  argue  that  the  objective  of 
the  Department's  arm's  length  test  is  to 
determine  whether  sales  to  individual 
related  customers  are  made  at  the  same 
or  greater  prices  than  those  at  which 
sales  of  the  same  products  are  made  to 
unrelated  customers.  To  make  this 
customer-specific  determination,  all 
sales  of  all  CONNUMs.  both  prime  and 
non-prime,  must  be  combined,  and.  so. 
the  Department  combined  all 
CONNUMs  sold  to  related  customers 
which  are  also  sold  to  unrelated 
customere  to  determine  the  customer- 
specific  weighted  average  price  ratios. 
Department's  Position:  We  disagree 
with  Thyssen.  The  Department's  April 
19, 1995,  seconds  memorandum,  states 
that  "if  sales  of  seconds  to  related 
parties  are  compared  to  sales  of  prime 
(or  prime  and  seconds  combined)  to 
unrelated  parties,  the  results  of  the 
arm's  length  test  could  be  distorted." 
The  memorandum  concludes  that, 
consequently,  "prime  and  seconds 
should  be  separated  for  purposes  of-    ' 
conducting  the  arm's  length  test.  .  .  ." 
The  recommendation  section  of  the 
memorandum  goes  on  to  clarify, 
however,  that  ttie  separation  of  prime 
and  secondafy  mercnandise  is  done  on 
what  amounts  to  a  CONNUM-specific 
basis.  In  cases  where  sales  of  prime  and 
secondary  merchandise  were  reported 
together  in  the  same  CONNUM,  the 
Department  treated  them  as  separate 
CONNUMs  for  purposes  of  the  arm's 
length  test.  As  petitioners  point  out,  the 
Department  would  ordinarily  follow 
this  approach  in  the  initial  steps  of 
conducting  the  arm's  length  test  because 
there  are  understandable  differences  in 
prices  among  CONNUMs,  irrespective  of 
whether  the  different  CONNUMs  consist 
of  prime  or  secondary  merchandise.  See 
April  19, 1995,  memorandum  at  2-3.  In 
this  specific  case,  Thyssen's  seconds 
were  already  classified  in  separate 
CONNUMs  distinct  fix)m  sales  of  prime 
merchandise,  meaning  that  the 
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Department  was  not  required  to  make 
such  an  initial  separation. 

The  purpose  of  the  Department's 
arm's  length  test  is  to  determine  if  total 
sales  to  a  related  party  are  at  arm's 
length.  To  make  this  determination,  we 
calculate,  by  CONNUM,  prices  to  each 
related  party  as  a  percentage  of  prices  of 
sales  to  unrelated  parties.  We  then  take 
a  weighted  average  of  this  ratio  for  all 
CONNUMs  sold  to  a  given  related  party, 
including  seconds  and  prime,  to 
determine  if  sales  to-that  related  party 
are  at  arm's  length.  Thyssen  has  not 
demonstrated  that  the  approach  resulted 
in  a  distortion  of  the  arm's  length  test. 
See  Usinor  Sacilor  v. -United  States,  872 
F.Supp.  1000. 1004  (OT  1994). 

Comment  13:  lliyssen  contends  that 
the  Department  improperly  calculated 
the  VAT  adjustment,  "rhyssen  argues 
that  in  Zenith  Electronics  Corporation  v. 
United  States,  988  F.2d  1573  (Fed.  Cir. 
1993),  the  Federal  Qrcuit  held  that  the 
Department's  practice  of  making  a 
circimistance  of  sale  adjustment  to  FMV 
1o  achieve  tax  neutrality  was  contrary  to 
law.  reasoning  that  "Section 
1677a(d)(l)(C),  the  section  dealing  with 
tax  adjustments,  does  not  provide  for 
any  adjustment  to  FMV  to  correct  for 
tax-related  distortion  of  the  dumping 
margin,"  and  that  "the  specific 
provision  of  Title  19  for  tax  adjustments 
does  not  permit  changes  to  FMV."  Id.  at 
1580.  Thyssen  adds  that  in  Daewoo 
Electronics  v.  International  Union,  6 
F.3d  1511. 1519-20  (Fed.  Cir.  1993),  the 
Federal  Circuit  held  that  the  tax  should 
be  applied  at  the  sale  price  at  which  the 
tax  was  actiially  assessed. 

Thyssen  argues  that,  in  Federal  Mogul 
Corp.  V,  United  States,  CAFC  No.  94- 
1097  (Fed.  Cir.  August  28, 1995),  the 
Federal  Circuit  expressly  held  that  the 
Department  had  the  authority  to 
calculate  the  adjustment  by  taking  the 
paid  tax  amount  in  the  home  market  for 
the  same  merchandise,  and  adding  "that 
amount  to  the  price  actually  paid  in  the 
United  States."  Slip  Op.  at  9.  According 
to  Tliyssen,  the  Court  reasoned  that  the 
tax  neutral  methodology  which  results 
from  adding  the  identical  tax  amoimt  to 
both  the  home  market  and  the  United 
States  sides  of  the  dumping  equation 
"clearly  accords  with  international 
understandings,  negotiated  by  this 
country  regarding  unfair  trade  policy," 
whereas  any  ahemative  methodology 
which  artificially  increases  dumping 
margins  may  "read  a  GATT  violation 
into  the  statute."  Id.  at  22-23. 

Thyssen  argues  that  the  Department's 
preliminary  results  are  contrary  to 
Zenith  in  that  it  adjusted  FMV  by  the 
tax  relating  to  expenses  that  were 
deducted  fix)m  FMV.  Thyssen  argues 
that  the  Department's  preliminary 


results  are  contrary  to  Daewoo  in  that  its 
calculation  methodology  resulted  in  the 
tax  being  applied  to  an  ex-factory  price, 
rather  than  the  sales  price  at  which  the 
tax  was  actually  assessed.  Thyssen 
argues  that  both  Zenith  and  Daewoo 
prevent  the  Department  from  making 
any  secondary  adjustments  in 
calculating  the  tax  pursuant  to  section 
772(d)(1)(C),  and  even  if  the  Department 
had  this  authority,  it  must  be  limited  to 
those  isolated  instances  in  which  the 
primary  tax  adjustment  created  margins 
where  none  had  previousfy  existed. 
Thyssen  argues  that  in  the  case  of 
Thyssen  a  secondary  adjustment  could 
never  be  authorized,  since  lliyssen's 
deductible  U.S.  expenses  exceed  its 
deductible  home  market  expenses,  and 
since  the  Department's  secondary 
adjustment  artificially  and  significantly 
inflates  diunping  margins,  in  direct 
contravention  to  Federal  Mogul. 

Thyssen  concludes  that  the 
Department's  preliminary  results 
methodology,  which  applies  the  VAT  to 
a  different  point  in  the  chain  of 
commerce  than  the  point  at  which  the 
tax  is  assessed,  and  which  creates  a 
secondary  tax  adjustment  to  FMV,  is 
directly  contrary  to  Federal  Mogul, 
Zenith,  and  Daewoo.  Thyssen  argues 
that  the  Department  should  add  to  USP 
the  exact  amoimt  of  the  tax  added  to 
FMV,  as  authorized  by  Federal  Mogul, 
or,  alternatively,  calculate  the  tax  added 
to  FMV  in  the  manner  reported  by 
Thyssen  (gross  price  less  discounts, 
times  0.15)  and  calculate  the  tax  added 
to  USP  by  multiplying  TINC's  net  sales 
price  (gross  price  less  cash  discount, 
where  applicable)  times  the  tax  rate. 

Petitioners  assert  that  the  Department 
properly  calculated  the  VAT  adjustment 
in  accordance  with  its  statutory 
mandate  and  existing  legal  authority, 
which  requires  that  an  adjustment  be 
made  to  USP  to  account  for  any  VAT 
that  may  have  been  charged  on  the 
corresponding  home  market  sale.  To  do 
this,  the  Department  applied  the  rate 
from  the  home  market  to  the  U.S.  sale 
and  added  this  amount  to  USP. 

Petitioners  argue  that,  because  Federal 
Mogul  does  not  require  that  any 
particular  methodology  be  used,  the 
Department's  methodology  in  this  case 
is  not  precluded  by  the  Court's  decision. 
While  Thyssen  is  correct  in  pointing  out 
that  the  Court  of  Appeals  did  rule  on  the 
issue  of  the  VAT  adjustment 
methodology,  and  clearly  upheld  the 
Department's  previous  methodology  of 
calculating  the  amount  of  tax  paid  on 
the  home  market  sale  and  adding  the 
amount  of  the  tax  to  USP,  the  opinion 
does  not  indicate  that  this  is  the  only 
methodology  that  the  Department  may 
use.  To  the  contrary,  petitioners  argue. 


the  Court  does  not  state  that  use  of  this 
methodology  is  required  by  the  statute, 
but  rather  that  it  is  not  precluded  by  the 
statute.  Furthermore,  petitioners  argue, 
as  demonstrated  by  its  use  in  several 
earlier  determinations  by  the 
Department,  the  methodology  used  in 
this  review  is  entirely  reasonable.  See, 
e.g..  Color  Television  Receivers  from  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  13700, 13701  (March  23, 
1994);  Certain  Internal-Combustion 
Industrial  Forklift  Trucks  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  59  FR  1374. 
1376  Oanuary  10, 1994). 

Department's  Position:  In  light  of  the 
Federal  Circuit's  decision  in  Federal 
Mogul,  the  Department  has  changed  its 
treatment  of  home  market  consumption 
taxes.  Where  merchandise  exported  to 
the  United  States  is  exempt  from  the 
consimiption  tax,  the  Department  will 
add  to  the  U.S.  price  the  absolute 
amount  of  such  taxes  charged  on  the 
comparison  sales  in  the  home  market. 
This  is  the  same  methodology  that  the 
Department  adopted  following  the 
decision  of  the  Federal  Circuit  in 
Zenith,  988  F.  2d  at  1582,  and  which 
was  suggested  by  that  Court  in  footnote 
4  of  its  decision.  The  QT  overtiUTied 
this  methodology  in  Federal  Mogul  v. 
United  States,  834  F.  Supp.  1391  (1993). 
and  the  Department  acquiesced  in  the 
CTT's  decision.  The  E)epartment  then 
followed  the  CTT's  preferred 
methodology,  which  was  to  calculate 
the  tax  to  be  added  to  U.S.  price  by 
multiplying  the  adjusted  U.S.  price  by 
the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CTT  and  held  that  the 
statute  did  not  preclude  the  Department 
from  using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  {i.e.,  assessments 
that  are  unaffected  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidumping  Code,  required  the 
calculation  of  tax-neutral  diunping 
assessments.  Tlie  Federal  Circuit 
remanded  the  case  to  the  CTT  with 
instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 
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The  Departmeni  has  determined  that 
the  "Zenith  footnete  4"  methodology 
should  be  used.  FJrst,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  palst  decade,  and  as  the 
Federal  Circuit  b^s  now  recognized. 
Article  VI  of  the  QATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
required  that  dumping  assessments  be 
tax-neutral.  This  qaquirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreemeilt  on  Tariflb  and 
Trade.  Second,  the  Uruguay  Round 
Agreements  Act,  (URAA)  expUdtly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  tJD  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  A0on  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  th^  pre-URAA  law 
required  that  the  ^  be  added  to  United 
States  price  rathet  than  subtracted  from 
home  market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  siun,  the 
Department  has  elected  to  treat 
consumption  taxe6  in  a  manner 
consistent  with  it<  long  standing  policy 
of  tax-neutrality  alid  with  the  GATT. 

Comment  14:  Tttyssen  argues  that  the 
Department,  thnnigh  clerical  error, 
improperly  Called  *to  correct  certain 
reported  home  market  product 
characteristics.  Thyssen  argues  that  the 
Department  did  not  in  its  arm's  length 
test  program  make  all  of  the  product 
characteristics  corrections  made  in  its 
model  match  program. 

Department's  Pvsition:  We  agree  with 
Thyssen  that  the  arm's  l«igth  test 
program  did  not  Oontain  all  of  the 
product  characteristic  corrections  made 
in  the  model  match  program.  However, 
we  note  that  this  ^versi^t  bad  no  effect 
upon  the  Department's  analysis  because 
CCHMNUMs.  rather  than  product 
characteristics,  are  used  within  the 
arm's  length  com|>uter  program,  and  the 
merchandise  in  question  would  still  be 
classified  in  the  same  distinct 
CONNUMs  even  if  the  product 
cbaractnistics  w4re  corrected. 
Consequently,  wq  have  removed  any 
refinence  to  prodtict  characteristic 
corrections  from  the  arm's  length 
program.  ^ 

(Jomment  15:  Inyssen  argues  that  the 
Department  improperly  excluded  home 
market  sales  prior  to  February  1993 
from  its  calculations.  Thyssen  argues 
that  it  is  inconsistent  for  the  Department 


to  include  in  its  analysis  shipments  to 
Thyssen's  U.S.  customers  with  dates  of 
shipment  from  Germany  during  the  FOR 
regardless  of  the  date  of  the 
requirements  contract,  -while  at  the  same 
time  excluding  all  home  market 
shipments  with  sale  dates  prior  to 
February  3, 1993,  even  though  the  date 
of  shipment  from  the  mill,  the 
functional  equivalent  of  the  shipment 
date  from  Germany  for  U.S.  sale 
observations,  is  within  the  FOR. 

Thyssen  argues  that  this  is 
particularly  egregious,  given  that  the 
Department  has  resorted  to  BIA  for 
certain  of  Budd's  U.S.  resales  because 
Thyssen  did  not  report  home  market 
sales  back  fiar  enough;  it  argues  that  the 
Department  cannot  penalize  Thyssen  for 
underreporting  and  at  the  same  time 
exclude  transactions  for  being  prim  to 
the  requested  reporting  period. 

Department's  Position:  We  disagree 
with  Thyssen.  The  Department  is 
applying  BIA  to  the  Budd  sales  with 
dates  ef  sale  in  1992  because  Thyssen 
failed  to  report  home  market  sales  back 
far  enough  to  provide  home  market  sales 
contemporary  with  those  Budd  sales 
(see  Comment  31).  Normally  we  request 
home  market  sales  for  the  entire  period 
from  the  earliest  U.S.  sale  date  forward 
and  would  apply  the  arm's  length  test 
to  all  sales  reported.  However.  Thyssen 
selectively  reported  sales  prior  to 
February  1993.  Thyssen  might  have 
reported  home  market  sales  for  an 
intervening  period  between  the  1992 
Budd  sales  and  February  1993  based 
solely  upon  the  effiacts  of  such  reporting 
on  the  arm's  length  test.  Therefore,  to 
avoid  the  risk  of  distorting  the  arm's 
length  test  results,  we  disregarded  those 
sales,  which  were  not  contemporaneous 
with  any  U.S.  sales. 

Thyssen's  argument  that  some  of  the 
excluded  home  market  sales  were 
shipped  during  the  FOR.  like  the  U.S. 
sales,  is  unpersiiasive.  The  Department 
reviews  shipments  to  the  U.S.  during 
the  period  of  review.  However,  in  order 
to  make  the  price-to-price  comparison, 
we  look  at  the  date  of  sale  for  the  U.S. 
transaction,  which  may  or  may  not  be 
different  than  the  date  of  shipment  to 
the  United  States,  and  match  it  to  a 
home  market  sale  with  a 
contemporaneous  date  of  sale,  which 
may  or  may  not  be  the  date  of  shipment 
in  die  home  market.  Tlie  fact  that 
Thyssen  considers  the  shipment  to  its 
home  market  customers  the  equivalent 
of  shipment  from  Germany  to  the 
United  States  is  not  relevant  for 
purposes  of  identifying  home  market 
sales  for  matching  purposes. 

Comment  16:  Petitionera  argue  that 
the  Department  should  deduct  all  direct 
and  indirect  selling  expenses  inuirred 


on  fiirther  manufactured  sales  made  in 
the  U.S.  market  from  the  gross  prices 
associated  wMi  those  sales.  Petitionera 
argue  that  the  Department's  calculation 
of  a  share  of  U.S.  direct  and  indirect 
selling  expense  variables  is  appropriate 
for  purposes  of  calculating  the  ESP  cap, 
but  that  for  purposes  of  calculating  U.S. 
price,  all  direct  and  indirect  selling 
expenses  should  be  deducted. 

Thyssen  countera  that  the  computer 
programming  language  in  question  was 
present  in  the  version  of  the  program 
disseminated  to  all  interested  parties  on 
October  13. 1994.  Petitiraiers  filed 
extensive  comments  on  that  program 
with  the  Department,  but  did  not  object  - 
to  the  Department's  proposed  reduction 
of  U.S.  price  by  only  a  snare  of  U.S. 
direct  and  indirect  selling  expenses. 

Department's  Position:  We  agree  with 
petitionera  that  the  methodology 
followed  by  the  Department  in  the 

Ereliminary  results,  to  reduce  U.S.  price 
y  only  a  share  of  U.S.  direct  and 
indirect  selling  expenses,  was 
inappropriate.  The  Department 
inadvertently  included  this  language  in 
its  computer  program.  Such  a  share 
should  only  be  used  in  the  calculation 
of  the  ESP  cap  or  offset  for  further 
manufactured  sales  in  order  to  capture 
the  portion  of  the  indirect  selling 
expenses  attributable  to  foreign 
manufacturing.  We  have  corrected  the 
programming  to  reflect  the  correct 
methodology.  The  fact  that  petitionera 
failed  to  comment  on  this  issue  prior  to 
the  preliminary  results  does  not  alter 
the  fact  that  they  have  identified  a 
program  error  that  should  be  corrected. 
Comment  17:  Petitionera  argue  that, 
for  U.S.  sales  observations  which  the 
Department  determined  required  the  use 
of  BIA,  the  Department  should  not  have 
applied  what  petitionera  describe  as 
neutral  BIA,  the  deposit  rate  from  the 
underlying  investigation.  Petitioners 
claim  that  Thyssen's  submissions  reflect 
widespread  omissions  and 
insufficiencies  by  Thyssen  that  require 
application  of,  at  the  least,  adverse  BIA. 
In  support,  petitionera  emphasize  the 
CTT's  statement  that,  "[ajlthough  the 
ultimate  purpose  <A  BIA  is  not  to 
punish,  BIA  is  Intended  to  be  adverse 
and  requires  the  use  of  adverse 
assumptions."  National  Steel  Corp.  v. 
United  States,  870  F.  Supp.  1130, 1136 
(OT  1994)  [National  SteeT).  Petitionera 
argue  that,  given  Thyssen's  numerous 
omissions  and  insufiiciencies,  it  is 
highly  probable  that  there  remain  other, 
undiscovered  problems  with  Thyssen's 
submission. 

Petitionera  also  assert  that  should  the 
Department  continue  to  apply  neutral 
partial  BIA  in  its  final  results, 
respondents  would  have  no  reason  to 


comply  with  the  Department's  requests 
for  information  knowing  that  the  worst 
they  could  receive  as  BIA  for  any 
missing  or  incomplete  information  is 
the  rate  from  the  underlying 
investigation.  Petitioners  cite  the  ClT's 
reasoning  that  using  "BIA  for  only  those 
segments  of  a  submission  that  are 
rejected  could  permit  a  party  *  *  *  to 
select  the  data  it  believed  would  be  to 
its  benefit,  leaving  Commerce  only  to 
fill  in  the  blanks."  Tatung  Co.  v.  United 
States,  Slip.  Op.  94-195  at  13 
(December  14, 1994)  (citing  Chinsung 
Indus.  V.  United  States,  705  F.  Supp. 
598. 601  (dT  1989)).  Petitionera  argue 
that  an  appropriately  adverse  partial 
BIA  would  be  either  the  higher  of  the 
margin  from  the  investigation  or  the 
highest  non-aberrant  margin  calculated 
for  Thyssen's  sales  in  this  review; 
because  the  latter  figure  is  not  knowm  to 
respondents  until  the  final  calculation 
of  the  margin  at  the  end  of  the  review, 
respondents  would  be  unable  to  perform 
the  cost/benefit  analysis  to  allow  them 
to  selectively  disclose  only  certain 
information. 

Thyssen  responds  that  the 
Department  has  broad  discretion  in 
choosing  BIA.  and  need  only  give  a 
reasonable  explanation  of  its  choice.  See 
NeuwegFertigungOmbHv.  United 
States.  Slip  C^.  92-137  (CTT  August  20. 
1992).  Thyssen  argues  that,  contrary  to 
petitionera'  claims,  the  Department  is 
not  required  to  utilize  the  highest  non- 
aberrant  margin  from  a  respondent's 
sales  for  respmidents  who  comply  with 
the  Department's  information  requests, 
but  provide  information  which  is 
incomplete  or  inaccurate  in  some 
regard.  Thysswi  argues  that  in  National 
Steel  the  Coart  afiirmed  the 
Department's  decision  to  apply 
respondents'  weighted-average  margin 
as  BIA  where  respondent  fully 
cooperated  in  the  investigation  and  the 
misreporting  was  limited  in  nature. 
Thyssen  argues  that  the  Department's 
choice  of  BIA  in  its  preliminary  results 
was  identical  to  that  utilized  in 
Antifriction  Bearings  From  Germany,  56 
FR  at  31705. 

Thyssen  also  argues  that  petitionera 
mistakenly  presume  that  additional, 
undiscovered  errors  exist  in  Thyssen's 
database.  Thyssen  notes  that  it  provided 
clerical  error  corrections  to  the 
Department,  and  the  Department  did 
additional  spot  checks  at  verification 
confirming  errore  had  been  corrected 
and  were  limited  to  isolated  sales  as 
reported  by  Thyssen.  Thyssen 
concludes  that  the  Department's  use  of 
a  benign  BIA  would  not  encourage  a 
future  respondent  to  selectively  report 
information. 


Department's  Position:  As  we 
determined  in  the  preliminary  results, 
Thyssen's  revised  database  did  contain 
unauthorized  changes  and  other 
unexplained  problems,  but  the  sales 
afiected  were  minimal  in  quantity 
relative  to  the  size  of  the  entire  data 
base.  As  a  result,  the  Department  did 
not  apply  "the  most  adverse  partial 
BIA"  to  such  observations,  but  chose 
instead  to  apply  Thyssen's  weighted- 
average  margin  from  the  original 
investigation.  Contrary  to  the  position 
taken  by  the  petitionera,  this  approach 
was  approved  by  the  CTT  in  National 
Steel.  See  also  Usinor  Sacilor  v.  United 
States.  872  F.Supp.  1000,  10O7  (CTT 
1994).  At  the  same  time,  we  do  not 
consider  this  rate  to  be  neutral,  as 
argued  by  petitionera.  It  is  considerably 
higher  than  the  rate  assigned  to  most  of 
Thyssen's  sales  during  this  review 
which  are  based  on  the  company's  own 

data.  . 

Comment  18:  Petitionera  argue  that 
the  Department  should  multiply  the 
total  volume  of  the  BIA  sales  by  thfl  BIA 
rate  to  calculate  the  total  BIA  margin, 
then  combine  the  resulting  BIA  margin 
with  the  total  dumping  margin 
calculated  for  the  other  sales  to  arrive  at 
the  weighted-average  dumping  margin. 
Petitionera  argue  that  contrary  to  its 
normal  practice,  the  Department 
incorrectly  used  the  value  of  most  of  the 
BIA  sales  in  the  calculation  of  the 
weighted-average  dumping  margin.  That 
sales  information,  petitionera  note,  is 
inherently  unreliable,  given  that  they 
are  BIA  sales,  and  reduces  the  dumping 
marain. 

Thyssen  acknowledges  that  the 
Department  could  use  either 
methodology,  assuming  the  use  of  BIA 
was  appropriate.  Thyssen  argues, 
however,  that  use  of  the  price 
information  in  the  calculation  of  the 
weighted-average  margin  constitutes  the 
most  reasonable  method  because  there 
were  not  price-related  errore  in  the  BIA 
sales  in  question. 

Department's  Position:  We  agree  with 
petitioner.  We  have  decided  to  calculate 
the  overall  margin  for  the  final 
determination  by  weight-averaging  the 
non-BIA  and  BIA  margins  by  quantity 
alone  because  that  is  the  Department's 
normal  practice.  Moreover,  we  note  that, 
contrary  to  Thyssen's  assertions,  a  few 
of  the  BIA  observations  in  question  did 
involve  unauthorized  changes  in  price. 

Comment  19:  Thyssen  argues  that  the 
Department's  resort  to  BIA  because  of 
clerical  errore  or  arguably  incomplete 
analyses  contained  in  summary 
worksheets  presented  at  the 
commencement  of  the  U.S.  sales 
verification  constitutes  "a  clear  abuse  of 
administrative  discretion.  '  Thyssen 


contends  that  the  OT  has  held  that  the 
DOC  has  abused  its  discretion  in  the 
past  by  rejecting  a  respondent's  post 
preliminary  determination  submission 
as  untimely.  See  Usinor  Sacilor  v. 
United  States.  872  F.Supp.  1000. 1008 
(CTT  1994)  [Usinor  Sacilor).  Thyssen 
cites  the  CTT  decision  in  RHP  Bearings 
V.  United  States,  875  F.Supp.  854,  857 
(OT  1995)  [RHP  Bearings)  that  "la)n 
error,  although  untimely  filed,  is  eUgible 
for  correction  if  the  error  is  obvious 
from  an  examination  of  the 
administrative  record  which  is  before 
Commerce  at  the  time  of  the  preliminary 
results  and  the  newly  submitted 
information  is  obviously  correct." 
Thyssen  also  cites  Brother  Industries, 
Ltd.  V.  United  States,  771  F.Supp.  374. 
384  (Crr  1991)  [Brother),  wherein  the 
CTT  ordered  the  Department  to  correct  a 
respondent's  clerical  error,  which 
respondent  had  brought  to  the 
Department's  attention  prior  to 
publication  of  the  preliminary  results  in 
an  administrative  review. 

Thyssen  claims  that  these  cases 
demonstrate  that  the  Department's 
resort  to  BIA  was  inappropriate. 
Thyssen  argues  that  all  of  the  errore  in 
question  consisted  of  clerical  errora  in 
summary  worksheets,  the  correct  data 
were  reported  in  its  computer  database, 
and  the  clerical  errore  were  brought  to 
the  Department's  attention  immediately 
upon  discovery  and  prior  to  publication 
of  the  preliminary  results. 

Petitionera  counter  that,  as  the 
Department  and  Thyssen  have  both 
recognized,  the  information  provided  by 
Thyssen  at  and  after  verification  was 
clearly  erroneous  and  incomplete. 
Petitionera  also  argue  that  the  erroneous 
information  provided  by  Thyssen  after 
verification  did  affect  the  veracity  of  the 
database  as  a  whole.  Petitionera  argue 
that  since  the  majority  of  errore  were  not 
identified  until  after  verification, 
corrections  made  to  the  data  base  after 
verification  obviously  were  not  verified 
by  the  Department.  Petitionera  state  that 
Thyssen  did  not  identify  the  errore 
made  in  its  submissions,  supplying 
corrections  only  after  petitionera  had 
identified  them,  and  that  Thyssen's  first 
attempt  at  clarification,  the  June  13, 
1995,  submission,  included  additional 
erroneous  information.  Petitionera  assert 
that  isolated  verification  of  so-called 
corrected  information  does  not  negate 
the  pervasive  errore  throughout  groups 
of  sales  within  Thyssen's  database,  and 
that  a  worksheet  indicating  an  invoice 
"change"  does  not  constitute  sufficient 
notice  to  the  Department  because  it  does 
not  identify  the  type  or  number  of 
"changes"  made  to  these  invoices. 

Petitionere  add  that  it  is  not  the 
Department's  duty  or  obligation  to 
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coirect  a  respontlent's  errors.  See  NSK 
Ltd.  V.  United  States,  825  F.  Supp.  315. 
319  (OT  1993);  Color  Television 
Receivers  from  0ie  Republic  of  Korea: 
Final  Results  of'Antidumping  Duty 
Administrative  Beviews,  59  FR  4280S. 
42812  (August  IS,  1994).  Petitioners 
ccntend  that  Thyssen  has  foiled  to 
satisfy  its  burdea  of  providing  reliable 
infonnation.  Petitioners  explain  that  the 
various  cases  cited  by  Thyssoi  do  not 
proscribe  the  application  of  BIA  in  the 
drcumstancas  of  this  proceeding. 

Department's  Position:  We  disagree 
with  Thysaen's  ass»ti(Hi  that  the 
Department's  use  of  BIA  was 
inappropriate.  Thyssen  failed  to  make 
chaoues  it  propotod  at  verificaticm 
which  the  Depanment  had  authorized. 
Thyssen  also  made  changes  which  the 
Denartment  did  liot  authorize.  This 
called  into  question  the  accuracy  of  the 
information  reported  for  those 
obsOTvations.  Thyssen  was  given  the 
opportxmity  to  explain  how  the  changes 
in  its  final  tape  submission  reflected  the 
changes  authori^  by  the  Department's 
May  15. 1995.  ai)d  May  17. 1995, 
memoranda  to  tlie  file.  Where  lliyssen's 
explanation  was  bot  aatisfoctory.  BIA 
waa  applied,  as  described  elsewhere  in 
this  notice,  in  thi  pielimixiary  notice, 
and  the  Department's  analysis 
memoranda. 

Furthermore,  we  agree  with 
petitioners  that  tlie  cases  cited  by 
Thyssen  do  not  require  a  different 
outcome.  For  example,  in  Usinor 
Sacihr,  the  Court  found  the  Department 
had  abused  its  discretion  by  rejecting  a 
post-preliminaryiresults  submissi<Hi 
orom  the  responc|Bnt  A  controlling 
consideration  fori  the  Court,  however, 
was  that  the  Department's  questionnaire 
had  been  misleading,  which  is  not  the 
case  here.  In  RHP  Ekmings,  also  dted  by 
Thyssen.  the  Court  emphasized  that  it 
may  be  appropriate  to  correct 
re^randent's  errors  if  the  errors  are 
obvious  from  the  record  prior  to  the 
preliminary  results  and  the  new 
information  is  obviously  correct. 
Thyssen 's  errors  vvere  neither  obvious 
nor  was  the  "neWly  submitted 
information"  conect. 

Finally,  Brother  is  distinguishable 
from  the  current  Situation  as  well. 
There,  the  Court  enly  required  the 
Department  to  cotisider  respondent's 
revised  data  because  it  was  "clerical"  in 
nature  and  because  the  Court  was 
ordering  remand  on  other  issues.  The 
Court  stressed  that  its  decision  should 
not  be  construed  as  undermining  the 
Department's  authority  to  disregard 
untimely  informftion.  Brother,  771 
F.Supp.  at  384.  In  Thyssen 's  case,  most 
of  the  informatioa  was  provided  after 
verification  and  ifone  ofThyssen's 


unauthorized  changes  could  be  verified 
by  the  Department.  Indeed,  as 
petitioners  argue,  in  Brother  the  Court 
emphasized  the  need  for  proper  analysis 
and  verification  for  such  information, 
stating  that  the  statute  ouy  require  that 
inadequate  submissions  be  corrected  if 
received  in  time  to  permit  proper 
analysis  and  verification  of  the 
information  concerned.  Such  was  not 
the  case  here. 

Comment  20:  Thjrssen  provided 
informatitm  at  the  beginning  of  the  U.S. 
verification  to  correct  sales  that  it  stated 
had  been  reported  twice  in  its  U.S. 
database.  The  Department  determined 
that  Thyssen's  efforts  to  correct  the 
problem  involving  the  "duplicates"  at 
verification  and  in  its  final  tape 
submission  wme  unsatisfactory. 
Accordingly,  the  preliminary  results 
reflected  a  BIA  margin  for  the  total 
quantity  of  steel  in  any  of  the  invoices 
listed  by  Thyssen  as  "duplicates"  and 
not  appearing  in  its  final  tape . 
submission. 

Petitioners  contend  that  the 
Department  should  assign  a  BIA  margin 
to  Uie  total  volume  of  the  duplicate  U.S. 
sales  deleted  by  Thyssen  frtHn  its  U.S. 
market  database.  Petitioners  aigue  that 
this  amount  is  handwritten  xm 
Thyssen's  June  13. 1995^  submission, 
one  ofThyssen's  submissions  intended 
to  expimn  changes  reflected  in 
Thv^sen's  final  tape  submission. 

Thyssen  assarts  that  petitioners  have 
ignored  the  methodology  used  by  the 
Dspartment.  Thyssen  argues  that,  once 
the  decision  was  made  to  use  BIA  in 
this  situation,  the  Department  cannot 
accept  post-verification  corrections 
which  were  adverse  to  Thyssen,  while 
at  the  same  time,  rejecting  all  other 
corrections  as  sufficiently  unreliable  to 
justify  the  use  of  BIA. 

Thyssen  argues  that  the  Department 
improperly  applied  BLA  to  U.S.  invoices 
identified  by  Thyssen  at  verification  as 
duplicates.  Thyssen  argues  that  it 
provided  the  list  to  the  Department 
prior  to  verification,  it  advised  the 
Department  of  clerical  errors  contained 
in  the  list,  and  it  explained  the  reason 
for  the  discrepancies. 

Department's  Position:  We  disagree 
with  Thyssen,  and  have  continued  to 
apply  BIA  in  this  situation.  The 
niunerous  errors  in  Thyssen's  proposed 
deletions  call  into  question  whether  or 
not  any  of  the  invoices  in  question 
should  actually  have  been  deleted.  In 
the  preliminary  resuhs.  we 
inadvertently  failed  to  increase  the  U.S. 
sales  database  by  the  quantities  reported 
for  any  of  the  invoices  listed  in  the 
"deletion  of  alleged  duplicates"  section 
of  the  relevant  verification  exhibit  that 
were  deleted  in  Thyssen's  final  tape 


submission:  these  quantities  could  very 

well  have  reflected  distinct, 

luiduplicated  sales.  The  actual  invoice 

and  quantity  information  is  included  in 

the  Etopartment's  December  12, 1995, 
Final  Analysis  Memorandum  from  Steve 
Beziiganian  to  the  File  (December  12, 

1995,  analysis  memorandiun).  We  have 
corrected  this  error  in  these  final  results. 

We  agree  with  Thyssen  that  it  would 
be  inappropriate  to  base  the  quantity  to 
which  BIA  is  applied  upon  the  amount 
dted  by  petitioners.  We  were  unable  to 
determine  how  the  handwritten  number 
to  which  petitioners  allude  was 
calculated.  Therefore,  because  we  have 
no  basis  from  which  to  condude  that 
the  handwritten  number  represents  the 
total  quantity  for  the  deleted  invoices, 
we  have  not  used  that  amount. 

Comment  21:  Petitimiers  argue  that 
the  Department  should  ensure  that  the 
BIA  dataset  it  creates  contains  all  of  the 
invoices  for  which  a  BIA  margin  is  to  be 
used.  Fot  example,  the  Department 
stated  in  its  June  16, 1995, 
memorandum  that  its  preliminary 
results  reflected  the  use  of  a  BIA  margin 
for  sales  to  which  Thyssen  made 
unauthorized  changes  in  quantity  and/ 
or  price  in  its  last  tape  submission.  The 
D^jartment  applied  BIA  in  the 
preliminary  results  to  fmir  such 
"quantity/price"  observetions  because 
they  reflected  unauthorized  price  and/or 
quantity  changes  for  these  o&ervations. 
Petitioners  argue  that  the  Department 
failed  to  include  three  invoices 
containing  similar  unauthorized 
changes  to  quantity  and/or  price. 
Petitiimers  also  argue  that  the 
Department  inadvertentfy  left  out  of  its 
BIA  programming  one  of  the  four 
quantity/price  invoices  by  adding  an 
extra  zero  to  the  invoice  number  in  its 
programming. 

Petitioners  also  argue  that  the 
Department  inadvertently  did  not 
include  three  Richburg  Division 
invoices  in  its  BIA  list  because  the 
spaces  indicated  in  these  invoice 
niunbers  were  not  reported  by  Thyssen 
in  the  Sales  Verification  exhibit  in 
question. 

Thyssen  responds  that  for  the  first 
quantity/price  invoice  dted  by 
petitioners,  the  change  in  qiiantity  was 
minimal  and  it  was  explained  by 
Thyssen.  Thyssen  notes  that  the  invoice 
contained  three  separate  lines,  and 
therefore  is  divided  into  three  distind 
U.S.  sales  observations.  Thyssen  aigues 
that  the  change  in  question  only  affected 
one  line,  so  any  BIA  should  only  be 
applied  to  the  observation  reflecting  that 
line  of  the  invoice. 

For  the  second  quantity/price  invoice 
dted  by  petitioners,  left  out  of  the 
Department's  BIA  hst  because  of  derical 


error,  Thyssen  argues  that  BIA  is 
improper  because  the  errors,  for  this  and 
other  Richburg  sales,  related  solely  to 
the  summary  worksheet  provided  to  the 
Department  at  verification  and  did  not 
affed  the  veracity  of  the  data  submitted 
in  the  database.  Thyssen  notes  that  the 
Department  did  not  find  an  error  in 
quantity  during  the  sales  trace  of  one 
observation  that  appeared  as  an  addition 
on  the  summary  list,  and  that  the 
quantity  observed  for  another  sales  trace 
observation  corresponded  to  the 
correded  quantity  in  Thyssen's  June  13, 
1995,  submission.  Petitioners  counter  by 
noting  that  examples  of  sales  with 
corred  quantity  information  do  not 
negate  the  pervasive  errors  throughout 
the  whole  group  of  sales  in  question. 
For  the  third  quantity/price  invoice 
cited  by  petitioners.  Thyssen  argues  that 
it  did  report  the  changes  in  U.S.  Sales 
Verification  Exhibit  24A1  and  24A3. 

Thyssen  claims  that  it  also  identified 
at  verification  as  requiring  corredion 
the  four  quantity/price  observations  to 
which  the  Department  chose  to  apply 
BIA  in  its  preliminary  results,  two  of 
which  were  listed  in  its  column  of 
changes  entiUed  "Deletion  of  Duplicate 
Invoices."  The  other  two  were  listed  in 
the  column  of  changes  entitled  "Misc. 
Corrections."  Petitioners  counter  that  a 
worksheet  indicating  an  invoice 
"change"  does  not  constitute  suffident 
notice  to  the  Department  because  it  does 
not  identify  the  type  or  number  of 
"changes"  made  to  these  invoices. 

Regarding  the  quantity/price  invoice 
for  which  the  Department  added  an 
extra  zero.  Thyssen  argues  that  it  had 
identified  this  invoice  as  a  "change," 
and  provided  the  Department  with 
corrected  information  immediately 
upon  discovery  of  the  summary 
worksheet  error. 

Regarding  the  other  three  Richburg 
invoices  which  petitioner  argues  should 
be  included  in  the  BIA  dataset,  Thyssen 
again  argues  that  BIA  is  not  appropriate 
for  the  sales  in  question  because  the 
errors  related  solely  to  the  summary 
worksheet  provided  to  the  Department 
at  verification. 

Thyssen  concludes  that  the 
Department  should  treat  Thyssen's 
clerical  mistakes  in  the  same  manner  as 
petitioners  have  suggested  the 
E)epartment  should  corred  the 
Department's  own  clerical  errors. 
Thyssen  argues  that  the  limited  burden 
of  correcting  the  mistakes  is  far 
outweighed  by  the  preference  for 
accuracy  in  final  dumping 
determinations,  and  that  it  would  be 
both  paradoxical  and  a  clear  abuse  of 
discretion  for  the  Department  to  punish 
Thyssen  for  its  attempt  to  create  as 


error-free  and  as  accurate  a  margin 
calculation  as  possible. 

Department's  Position:  The 
Department  is  not  applying  BIA  to  the 
first  quantity/price  invoice  in  question. 
That  invoice  is  referred  to  on  page  9  of 
the  U.S.  Sales  Verification  report  as 
having  an  error  in  reported  actual 
weight.  The  Department  did  not  instrud 
Thyssen  to  make  the  corredion  to  that 
invoice  in  its  post-verification  database; 
however,  applying  BIA  to  the  invoice  in 
question  because  Thyssen  unilaterally 
correded  an  error  amounting  to  roughly 
two-tenths  of  one  percent  that  the 
Department  identified  at  verification, 
would  be  inappropriate. 

The  Department  is  applying  BIA  to 
the  second  quantity/price  invoice  in 
question,  as  it  did  for  other  Richburg 
Division  invoices  which  Thyssen 
attempted  to  corred  at  U.S.  verification. 
As  noted  in  the  Department's  June  16, 
1995,  analysis  memorandum.  Thyssen 
provided  a  number  of  changes  to  the 
U.S.  sales  database  with  respect  to  sales 
from  Richburg,  but  some  of  these 
changes  differed  from  those  provided  at  ^ 
verification;  difiierences  included 
incorred  quantities,  deletion  of  non- 
existing  invoices  or  portions  thereof, 
and  incorred  shipping  dates.  The 
numerous  errors  and  inconsistencies  in 
Thyssen's  presentation  of  changes 
involving  Richburg  sales  created  doubts 
about  the  observations  in  question.  The 
errors  in  Thyssen's  proposed  changes 
only  became  apparent  after  verification, 
when  TTiyssen  submitted  its  post- 
verification  database  on  May  22, 1995. 
Furthermore,  the  fact  that  the 
verification  report  seems  to  indicate  that 
a  sale  was  reported  accurately  is  not 
dispositive,  and  we  agree  with 
petitioners  that  the  numerous  errors 
called  into  question  the  reliability  of  the 
Richburg  observations  as  a  whole. 

Regarding  the  third  quantity/price 
invoice  in  question,  the  Department 
agrees  with  Thyssen  that  it  provided  the 
appropriate  changes  to  the  Department 
at  verification  in  U.S.  Sales  Verification 
Exhibit  24A1  and  24 A3. 

We  are  applying  BIA  to  the  four 
quantity/price  observations,  consistent 
with  our  preliminary  results,  because 
there  was  no  indication  in  the 
correction  exhibits  provided  by  Thyssen 
at  the  U.S.  verification  that  quantity 
and/or  price  of  these  observations 
would  be  changed  in  Thyssen's  final 
tape  submission.  These  observations 
differ  bom  the  first  quantity/price 
change  observation  cited  by  petitionere 
as  inappropriately  left  out  of  the 
Department's  BIA  dataset.  The  latter 
observation  involved  an  extremely  small 
error  precisely  identified  during  a  sales 
trace  at  verification,  while  the  former 


four  observations  involve  previously 
unidentified  and  unexplained  changes 
to  quantity  and/ or  price.  We  note  that 
for  one  of  these  four  invoices,  as  noted 
by  petitioners,  we  inadvertently 
included  an  extra  zero  in  the  invoice 
number,  and  have  correded  this  error. 

Regarding  the  other  three  Richburg 
invoices  cited  by  petitioners,  we  are 
including  these  in  the  BIA  dataset,  in 
accordance  with  the  explanation  above 
regarding  the  Richburg  observation 
changes  presented  at  verification. 

Thyssen's  general  argument  that  the 
burden  to  corred  its  mistakes  is  limited 
is  unfounded.  The  mistakes  in  question 
are  of  such  nature  that  the  accuracy  of 
the  observations  involved  is  called  into 
question.  It  is  unclear  whether  the 
"correded"  data  actually  are  correct, 
and  the  Department  cannot  be  expected 
to  take  the  steps  necessary  (i.e.,  an 
additional  verification)  to  make  that 
determination.  Thyssen  had  numerous 
opportunities  to  correct  its  mistakes. 
One  such  opportunity  was  at  the 
beginning  of  verification,  when  Thyssen 
did  in  fad  provide  lengthy  Usts  of 
changes.  Review  of  these  corredions 
proved  very  time  consuming, 
particularly  when  errors  in  the 
"corredions"  were  discovered.  Any 
changes  that  were  not  authorized  by  the 
Department  prior  to  Thyssen's  final  tape 
submission,  or  that  were  not  clearly 
explained  as  resulting  fiom  such  an 
authorized  change,  were  rightfully 
subjed  to  adverse  BIA. 

Comment  22:  Thyssen  argues  that  the 
Department  incorrectly  applied  a  16.56 
percfflit  BIA  margin  to  all  U.S. 
observations  relating  to  several 
shipments  of  steel  covered  by  a  single 
order.  Thyssen  contends  that  the 
Department  believes  the  data  provided 
in  Thyssen's  post-verification  database 
submission  did  not  refled  the  changes 
provided  to  the  Department  at 
verification.  Those  changes  involved 
Thyssen's  attempt  to  update  its  database 
to  account  for  what  previously  had  been 
unshipped  balances.  Thyssen  contends 
that,  in  its  June  13,  1995,  submission,  it 
advised  the  Department  of  a 
typographical  error  in  the  relevant 
corredion  sheet  provided  at 
verification,  and  that  the  actual  quantity 
shipped  and  the  adual  unshipped 
balances  were  corredly  reported  in  the 
United  States  database. 

Petitioners  argue  that  the  Department 
properly  applied  BIA  to  t^is  order,  for 
which  information  was  inaccurately 

reported. 

Department's  Position:  We  disagree 
with  Thyssen.  After  reviewing  these 
data  issues  at  verification,  and  after 
allowing  Thyssen  to  provide  a  post- 
verification  submission  to  clarify 
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changes  to  its  diabase.  We  have 
determined  that  these  errors  are  not 
fiilly  explained  by  the  typographical 
error  identified  i^  "Hiyssen.  it  is  still  not 
clear  how  each  of  the  invoice  niunbets 
and  shipment  qipntities  listed  under 
the  order  in  quei^ion  relate  to  each  other 
and  to  specific  o|»servations  in 
Thyssen's  post-verification  database 
submitted  on  M^  22, 1995. 
Consequently,  we  have  continued  to 
apply  a  margin  besed  on  BIA  to  the  U.S. 
observaticHis  relating  to  the  order  in 
question. 

Comment  23:  Aetitioners  aigue  that 
the  Department,  fai  its  preliminary 
results,  impropeny  treated  Thyssen's 
reported  "tra<fer  discounts"  granted  to 
trading  companies  lot  sales  made  to 
customers  that  were  end-users. 
Petitioners  argue  that,  since  the  trading 
company  never  receives  title  to  or  takes 
possession  of  thei  merchandise,  these 
deductions  should  be  treated  as  a 
commission  expanse  to  Thyssm,  rather 
than  a.s  a  price  discount.  M(»eover, 
given  that  the  trading  companies  swve 
only  as  Eunlitatott,  there  is  no  evidence 
that  the  prices  charged  the  end-user 
customen  in  these  transactions  are 
altered  or  a0Bcte4  by  the  commission. 

Qting  Industrie  Phosphoric  Acid 
from  Israel,  52  FA  25440,  25442  (July  7, 
1987).  Thyssen  responds  that  the 
raducdon  in  price  on  these  end-user 
sales  should  properly  be  considered 
discounts  granted  to  the  trading 
companies.  Resp<mdent  acknowledges 
initially  having  characterized  these  as 
commissicms,  buti  argues  that  it  later 
clarified  that  they  are  discounts  because 
the  trading  camplny  is  invoiced,  it  is 
responsiUe  for  paying  Thyssen,  and  it 
bears  the  risk  of  loss  if  the  customer 
does  not  pay.  Thyssen  argues  that  the 
trader  discount  iaia  reduction  on  the 
invmoa  of  the  invoice  amount,  for 
which  no  separate  payment  by  TSAG  is 
made,  and  that  it  reduces  the  net  price 
received  by  TSAQ,  since  it  is  a 
deduction  bom  the  amount  paid  by  the 
trading  company.  Thyssen  argues 
further  that  the  I3epartment  noted,  in  its 
July  20, 1995  memorandum,  that  it 
verified  that  if  th^  traders  were  invoiced 
and  responsible  for  payment,  they  did 
in  Cict  receive  the  "discount." 

Department's  Position:  Generally 
speaking,  a  commission  is  a  payment  to 
a  sales  representative  for  engaging  in 
sales  activity,  norinally  on  behalf  of  the 
seller  but  occasionally  on  behalf  of  the 
custoner.  See,  e.g..  Antifriction  Bearing^ 
(Other  Than  Tap$fed  Roller  Bearings) 
and  Parts  Thereof  From  France,  et  al; 
Firtal  Results  of  Antidumping  Duty 
Administrative  R^ews,  Partial 
Termination  of  Aitministrative  Reviews, 
and  Revocation  in  Part  ttf  Antidumping 


Duty  Ordas,  60  FR  10.900. 10,914  (Feb. 
28, 1995);  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Sulfur  Dyes. 
Including  Sulfur  Vat  Dyes,  From  the 
Peoples  Republic  of  China,  58  FR  7537, 
7543  (Feb.  8. 19g3)(Suy/ur  D]^).  A 
discount  is  a  reduction  in  price  to  a 
customer.  See  Sulfur  Dyes  From  the 
PRC.  Therefore,  the  key  question  here  is 
whether  there  was  one  transaction 
between  Hiyssen  and  the  ultimate 
purchaser  in  which  the  trading 
companies  acted  as  Thyssen's  sales 
representatives  for  a  commission;  or 
whether  there  were  two  transactions, 
one  in  which  the  trading  companies 
bought  from  Thyssen  and  received  a 
discount  on  the  price  for  that  initial  sale 
and  the  ultimate  purchaser  then  bought 
from  the  trading  companies. 

In  addressing  this  question,  we  looked 
first  to  the  manner  in  which  Thyssen 
reported  its  sales.  Significantly,  Thyssen 
identified  the  transactions  involving  the 
trading  companies  as  sales  made  by 
Thyssen  itself  to  the  ultimate  customer. 
This  indicates  that  in  Thyssoa's  view, 
there  wOTe  no  separate  sales  to  the 
trading  companies;  instead,  the  first  and 
only  sale  was  to  the  ultimate  purchaser. 
Thus,  the  role  of  the  trading  companies 
must  have  been  that  of  a 
commissionnaire.  Thysaen's  claim  that 
the  trading  companies  are  intermediate 
purchasera  who  receive  a  price  discount 
is  inconsistent  with  its  reporting  of  sales 
to  the  ultimate  customers. 

Thyssen's  acknowledgement  that  it 
conducted  the  price  negotiations  with 
the  ultimate  customen  also  supports  the 
concliuion  that  there  was  a  sii^e  sale 
between  Thyssen  and  the  ultimate 
customer.  In  addition,  as  petitioners 
stressed,  Thyssen  originaUy  refirand  to 
the  amounts  in  question  as 
"commissicms,"  then  used  the  term 
"discount"  after  the  Department 
requested  supplemental  information  on 
the  commissions. 

Qi  the  other  hand,  information  in  the 
record  appears  to  indicate  that  Thyssen 
invoices  the  trading  companies,  and  the 
trading  companies  invoice  the  ultimate 
customer.  This  suggests  the  presence  of 
two  transactions.  Moreover,  the 
Department  did  verify  that  the  actual 
invoices  to  tlie  trading  companies 
refiarred  to  the  amounts  in  question  as 
discoimts.  Although  there  is  conflicting 
evidence  on  the  record,  it  is  most 
reasonable  to  treat  this  issue 
consistently  with  Thyssen's  reporting  of 
its  home  market  sales.  Accordingly,  we 
have  revised  the  preliminary  results  in 
this  respect  and  have  treated  these 
deductions  as  commissions. 

Comment  24:  Petitioners  contend  that 
the  Department  should  deny  Thyssen's 
claimed  indirect  aeUii^  expense 


adfustment  for  home  market  technics 
services  expenses.  The  home  market 
verification  rep<n1  describes  the 
technical  services  expenses  claimed  by 
Thyssen  as  consisting  primarily  of 
research  and  development  (R&D),  which 
petitioners  argue  are  generally 
considered  production  expenses  rather 
than  selling  expenses.  Petitioners 
conclude  that  these  R&D  expenses 
cannot  be  tied  directly  to  salm  of  the 
subject  merdiandise,  and  so  do  not 
qualify  as  technical  services  expenses. 
Thyssen  argues  that  the  Department 
noted  in  its  Home  Market  Sales 
Verification  at  21  that  the  technical 
services  expenses  claimed  by  Thyssen 
are  related  to  customer-specific  testing 
(not  to  be  confused  with  the  R&D 
expenses  claimed  as  indirect  expenses), 
and  that,  as  such,  these  expenses  are 
product-specific. 

Department's  Position:  We  disagree  in 
part  with  petitionere.  Thyssen's  January 
17, 1995,  submission,  at  page  56,  and 
Exhibit  31  of  that  submission  describe 
the  technical  services  identified  on  page- 
16  of  lliyssen's  November  21, 1994, 
Section  IV  submission.  Exhibit  31 
depicts  the  costs  of  assorted  fimctimis, 
including  the  provision  of  advice 
regarding  potential  new  products  and 
adjustments  in  production  processes. 
However,  home  maiicet  verification 
report  Exhibit  XXI  indicates  that  the 
cost  center  from  which  the  costs  were 
derived  was  identified  as  "material 
complaints."  As  the  verification  report 
confirms,  the  category  material 
complaints  pertains  to  testing  costs 
related  to  warranty  claims.  Because  the 
informatioii  in  Exhibit  XXI  referring 
specifically  to  RftD  is  not  reflected  in 
the  technical  services  expense  data 
reported  l^  Thyssen,  we  reject 
petiticmera'  assertion  that  these  data 
include  R&D  costs. 

However,  we  do  agree  with 
petitioners  that  the  expenses  in  question 
caimot  be  tied  to  subject  merchandise, 
and  we  note  that  Thyssen's  allocation 
methodology,  as  presented  at 
verification,  was  deficient.  Verification 
Report  Exhibit  XXI  indicates  that 
Thyssen  derived  its  reported  UtAJton 
expense  by  dividing  total  technical 
services  expenses  by  shipments  in 
Germany.  Thyssen's  total  expenses,  as  is 
clear  from  the  exhibit,  include  those  for 
all  cold-rolled  material,  including  that 
which  was  further  processed  out  of  the 
scope  of  this  review.  Thyssen's  total 
expenses  also  include  thoae  for 
merchmdise  produced  for  all 
customers,  not  just  those  in  Germany. 
Consequently,  we  have  reduced  this 
expense  amount  by  that  amount  which 
we  estimate  pertains  to  non-covered 
mercfa^diae.  Seethe  Department's 


December  12, 1995,  analysis 
memorandimi. 

Comment  25:  Petitioners  assert  that 
the  interest  rate  used  by  the  Department 
to  calculate  Thyssen's  home  market 
credit  and  inventory  carrying  cost 
adjustments  should  be  based  solely 
upon  the  company's  short-term 
borrowings  from  unrelated  parties. 
Petitioners  note  that  the  Department  has 
recognized  that  expenses  paid  to  related 
parties  in  the  home  market  may 
sometimes  be  priced  above  the  market 
rate  for  those  expenditures,  and,  in  such 
instances,  the  market  rate  of  interest 
should  be  employed  in  the  calculation 
of  the  adjustments  to  home  market 
price.  See  Color  Picture  Tubes  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  55  FR 
37915,  37922-23  (Sept.  14, 1990)  (Color 
Picture  Tubes  from  Japan);  High 
Information  Content  Flat  Panel  Displays 
and  Display  Glass  Therefor  from  Japan: 
Final  determination;  Recission  of 
Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376,  32393  (July  16. 
1991)(F/at  Panel  Displays).  Petitioners 
suggest  that  the  maricet  "expense"  of 
Thyssen's  borrowings  should  be 
determined  by  using  interest  rates  of 
Thyssen's  borrowings  from  unrelated 
parties. 

According  to  Thyssen,  the 
information  on  the  record  confirms  that 
the  interest  rates  charged  for  intra- 
company  loans  were  consistent  with 
other  loans.  Thyssen  notes  that  it  was 
the  nature  of  the  loan,  rather  than  the 
relationship  of  the  lender  to  Thyssen, 
which  was  the  critical  factor  in 
determining  Thyssen's  interest  rates 
during  the  POR. 

Thyssen  also  argues  that,  in  the  fair 
value  investigation,  the  Department 
rejected  a  similar  claim  by  petitioners 
that  the  Department  should  ignore 
Thyssen's  related  company  borrowings, 
where  differences  in  rates  were  not 
significant.  Steel  from  Germany.  58  FR 
at  37149.  Thyssen  adds  that  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fresh  Kiwifruit  from  New 
Zealand,  57  FR  13695, 13705  (April  17, 
1992).  the  Department  rejected  a 
respondent's  attempt  to  disregard  a 
related-party  loan,  stating  that  "there 
was  no  evidence  that  the  interest  rate  on 
the  related-party  loan  did  not  reflect 
market  interest  rates." 

Department's  Position:  We  disagree 
with  petitioners.  As  in  the  original 
investigation,  Steel  from  Germany  at 
37149,  we  have  determined  that 
information  on  the  record  indicates  that 
the  intracompany  loans  in  question 
were  made  at  what  could  be  considered 
market  rates. 


Tlie  situation  here  difi'era  from  that  in 
both  determinations  relied  upon  by 
petitioners.  In  Color  Picture  Tubes  from 
Japan,  the  Department  determined  at 
verification  that  the  related  party 
charged  the  respondent  more  for  freight 
than  the  related  party  was  charged  by 
the  trading  company  that  actually 
delivered  the  merchandise.  In  Flat  Panel 
Displays  from  Japan,  the  Department 
found  that,  rather  than  being  a  market 
price,  the  price  charged  by  the  related 
party  was  established  for  respondent's 
internal  bookkeeping  purposes  only.  By 
contrast,  in  the  present  case,  neither  the 
information  in  Exhibit  XTV  of  the  Home 
Market  Sales  Verification,  which 
provides  interest  rates  on  loans  of 
varying  duration  from  related  and 
unrelated  parties,  nor  the  Department's 
May  2, 1995,  Home  Market  Sales 
Verification  Report,  support  the 
contention  that  interest  rates  on 
conciurent  loans  of  similar  duration 
provided  to  Thyssen  by  related  parties 
differed  in  any  meaningful  way  from 
those  offered  by  unrelated  parties. 

However,  we  note  that  in  the 
preliminary  results  we  did  not  account 
for  the  fact  that  Thyssen  incorrectly 
reported  home  market  credit  expenses 
that  were  calculated  based  on  a  price 
that  does  not  net  out  discounts  that  are 
not  on  the  invoice.  While  Thyssen  has 
stated  that  it  pays  these  discoimts  every 
quarter,  there  is  no  information  on  the 
record  indicating  that  Thyssen  pays  the 
customers  such  "discounts"  for  a 
particular  sale  before  the  customer  pays 
for  the  merchandise.  Thyssen  confirmed 
on  page  13  of  its  June  23, 1995. 
submission  that  it  "does  not  inciu  any 
financing  expenses  from  date  of 
shipment  to  date  of  payment  for  these 
out  of  invoice  discounts." 
Consequently,  we  have  adjusted  home 
market  credit  expenses  for  the  final 
results  and  are  calculating  this  expense 
net  of  discounts  not  on  the  invoice.  See 
the  Department's  December  12, 1995, 
analysis  memorandum. 

Comment  26:  Petitioners  argue  that 
the  Department  should  exclude  the  R&D 
and  general  and  administrative  (G&A) 
costs  from  the  miscellaneous  indirect 
selling  expense  variable  amounts 
claimed  by  Thyssen.  Petitioners 
reiterate  that  expenses  pertaining  to 
R&D  are  generally  not  selling  expenses, 
but,  rather,  production  costs,  and  that 
such  expenses  should  be  classified  as 
non-sales-related  general  and 
administrative  expenses.  Petitioners 
also  argue  that  none  of  the  various  G&A 
expenses  claimed  by  Thyssen  qualify  as 
indirect  selling  expenses,  since  they  are 
not  associated  wdth  selling  activities. 
Finally,  petitioners  argue  that  should 
the  Department  decide  to  include 


Thyssen's  claimed  R&D  in  the  indirect 
selling  expenses  deducted  from  USP 
and  FMV,  it  must  correct  the  allocation 
of  those  R&D  expenses  to  the  home  and 
U.S.  markets. 

Thyssen  responds  that  the  record 
clearly  establishes  that  it  correctly 
included  these  expenses  in  its  home 
market  indirect  selling  expenses. 
Thyssen  argues  that  the  R&D  expenses 
categorized  as  indirect  selling  expenses 
include  items  related  to  selling,  not 
production  activities.  See  Antifriction 
Bearings  from  France.  60  FR  at  10920. 
Thyssen  argues  that  the  same  is  true  for 
the  various  G&A  expenses  included  as 
indirect  selling  expenses.  Finally, 
Thyssen  argues  that  the  Department 
confirmed  at  verification  that  the  R&D 
expenses  in  question  had  been  allocated 
to  each  market  on  the  identical  basis  as 
were  selling  expenses,  verified  by  the 

Exx:. 

Department's  Position:  We  disagree 
with  petitioners  regarding  G&A 
expenses.  Our  verification  indicated 
that  the  expenses  in  question  were 
indirect  selling  expenses.  The  type  of 
costs  which  Thyssen  listed  include 
meals  and  transportation  for  Thyssen's 
customers.  These  are  costs  which  we 
reasonably  consider  to  be  selling 
expenses. 

However,  petitioners  are  correct  that 
the  Department  does  not  normally 
consider  R&D  expenses  to  be  costs 
associated  with  selling  the  merchandise. 
See  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  57  FR  28360. 
28415  (June  24. 1992).  There  are  - 
exceptions  to  this  policy.  See 
Antifriction  Bearings  From  France,  60 
FR  at  10920.  However,  we  have 
determined  that  TTiyssen  has  not  shown 
that  the  R&D  costs  in  question  constitute 
selling  expenses.  We  have  therefore 
adjusted  Thyssen's  miscellaneous  home 
market  indirect  selling  expense  variable 
to  reflect  this  finding.  See  the 
Department's  December  12, 1995, 
analysis  memorandum. 

Comment  27:  Petitioners  argue  that 
Thyssen's  reported  home  market 
warranty  expenses  for  the  POR  are 
aberrational  and  that  the  Department 
should  instead  use  a  weighted-average 
for  these  indirect  selling  expenses  based 
on  Thyssen's  reported  data  for  calendar 
years  1990  and  1991,  and  fiscal  years 
1991/92,  1992/93. and  1993/94. 
Petitioners  cite  Television  Receivers, 
Monochrome  and  Color,  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  56  FR  38417, 
38421  (Aug.  13,  1991](Television 
Receivers  from  Japan);  and  Final 
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Determination  a/  Sales  of  Less  Than 
Fair  Value:  Certain  Carbon  And  Alloy 
Steel  Wire  Rodffom  Canada,  59  FR 
18791. 18795-6  (April  20, 1994)  [Steel 
Wire  Rod  from  Canada). 

Petitioners  argue  that  for  U.S. 
warranty  expenses,  the  Department 
should  employ  $IA  in  place  of 
Thyssen's  claimed  adjustment. 
Petitioners  argue  that  for  both  its 
automotive  and  pon-automotive 
divisions  Thyss^n  provided  U.S. 
warranty  expenale  information  which 
pertains  to  products  well  beyond  the 
scope  of  this  review,  and  that  Thyssen's 
use  of  total  warranty  expenses  over  total 
sales  does  not  cqnform  to  the  CTT's 
ruling  that  the  Department  must 
"develop  a  methjodology  which  removes 
technical  servic^  and  warranty 
expenses  incurr^  on  sales  of  out  of 
scope  merchandise."  Federal-Mogul 
Corp.  V.  United  States,  862  F.  Supp.  384, 
406-07  (OT  1994).  Petitioners  also 
argue  that  the  reliability  of  Thyssen's 
reported  warrant  expenses  are  further 
undermined  by  Thyssen's  Cailiue  to 
provide  information  on  its  "historical 
experience  of  warranty/guarantee 
expenses  for  U.Sl  sales  in  each  of  the 
Gve  years  preceding  the  period  of 
review,"  as  requested  by  the 
Department. 

Petitioners  argpe  that  the  Department 
should  recalculate  Thyssen's  per-unit 
U.S.  warranty  extoense  adjustment  by 
dividing  the  total  warranty  expense 
amounts  reportell  by  Thyssen  for  fiscal 
years  1992/93  ai«l  1993/94,  by  the  total 
volume  of  subject  merchandise  sold  by 
Thyssen  in  the  US.  market  in  each  of 
those  fiscal  year$.  respectively. 
Furthermore,  peljitioners  argue  that, 
because  Thysseni  did  not  provide 
information  on  i|s  warranty  experience 
for  the  five  years  preceding  the  POR,  the 
Department  should  apply  the  higher  of 
the  two  fiscal  ye^r  amounts  as  BIA  to  all 
U.S.  sales. 

Petitioners  conclude  that,  should  the 
Department  use  (he  reported  home 
market  warranty  expenses  in  question 
without  weight-averaging,  at  a 
minimum  it  mus^  also  use  the  U.S. 
warranty  expense  data  from  the  same 
exhibit. 

Thyssen  responds  that  the 
Department  generally  uses  warranty 
expenses  incurred  during  the  POR,  and 
will  only  resort  to  historical  experience 
in  those  instances  in  which:  (1)  a 
respondent  is  not  able  to  demonstrate  a 
relationship  between  POR  sales  and  its 
warranty  expens*  claim,  by  tying  actual 
warranty  expenses  to  POR  sales;  and  (2) 
a  historical  avera|ge  would  be  a  more 
representative  proxy  of  eventual 
warranty  expenses  on  POR  sales  than 
warranty  expenses  actually  inciured 


during  the  review  period.  See  Steel  Wire 
Rod  from  Canada,  59  FR  at  18795-96. 
and  Television  Receivers  fmm  Japan,  56 
FR  at  38421-22.  Thyssen  argues  that  the 
Department  properly  relied  upon 
Thyssen's  home  market  warranty    . 
expenses  incurred  in  fiscal  year  1993/ 
94.  and  that  these  expenses  were  only 
slightly  higher  than  those  for  fiscal  year 
1992/93  on  either  an  absolute  or  a 
percentage  [of  sales]  basis.  Thyssen  also 
argues  that,  for  the  last  three  fiscal 
years,  Thyssen's  home  market  warranty 
expenses  reflected  a  relatively  steady 
agra«gate  amount. 

Regarding  its  U.S.  warranty  expenses, 
Thyssen  argues  that  it  did  in  fact 
provide  adequate  historical  information. 
It  also  argues  that  Federal  Mogul  does 
not  preclude  the  Department  from 
accepting  the  warranty  expense 
allocation  methodology  presented  by 
Thyssen,  and  that  the  Etepartment 
accepted  a  similar  methodology  in 
Antifriction  Bearing  from  France,  60 
FR  at  10910.  Thyssen  argues  that  even 
{>etitioners  acknowledge  that  the 
Department  verified  both  the  amount  of 
U.S.  warranty  expenses  inciirred  during 
the  POR  and  the  total  value  of  sales 
upon  which  warranty  expenses  were 
allocated.  Thyssen  argues  that,  contrary 
to  petitioners'  claim,  the  Department 
never  explicitly  instructed  "rhyssen  to 
report  only  those  warranty  expenses 
applicable  to  cold-rolled  steel,  but 
rather  requested  that  it  do  so  or  clarify 
why  it  could  not  do  so;  and  the 
Department  confirmed  in  its  U.S.  sales 
verification  report  at  12-14  that  the 
necessary  records  were  not  maintained, 
either  by  supplier  or  product  type. 

Thyssen  argues  that  petitioners' 
suggestion  that  the  Department  should 
apply  100  percent  of  Thyssen's  verified 
warranty  expenses  to  cold-rolled 
shipments  must  be  rejected,  since  the 
Department  has  confirmed  that  the 
expenses  relate  to  all  products,  and  the 
Department  cannot  penalize  a 
respondent  for  failing  to  maintain 
business  records  in  a  particular  manner 
or  for  utilizing  an  allocation  method 
which  subsequently  may  be  rejected  by 
the  Department.  See,  e.g..  Industrial 
Quimica  del  Nalon,  S.A.  v.  United 
States,  15  CIT  240,  244  (CTT  1991). 

Finally,  Thyssen  also  argues  that 
petitioners'  alternative  of  applying  a 
deutsche  marks  per  metric  ton  warranty 
expense  to  Thyssen's  U.S.  shipments 
based  on  a  home  market  sales 
verification  exhibit  is  flawed,  since  the 
document  upon  which  petitioners  rely 
does  not  include  data  for  fiscal  year 
1992/93.  Thyssen  argues  that  if  the 
Department  does  decide  to  use  BIA  for 
U.S.  warranty  expenses,  it  should  rely 
on  data  utilized  in  its  fair  value 


investigation,  which  were  purportedly  , 
accepted  by  petitioners  and  verified  by  ' 
the  Department  fitim  both  a  historical 
and  actual  perspective. 

Department's  Position:  We  disagree 
with  petitioners'  arguments  that  we 
should  use  weighted-averaged  expenses 
calculated  for  earlier  years  because 
Thyssen's  reported  home  market 
warranty  expenses  were  aberrational.  As 
noted  in  Television  Receivers  from 
Japan,  the  Department  generally  uses 
warranty  expenses  incurred  during  the 
POR.  As  the  Department's  May  2, 1995, 
Home  Market  Sales  Verification  Report 
indicates,  there  were  no  problems 
observed  with  Thyssen's  reported  home 
market  warranty  expenses.  Various 
factors  may  lead  to  some  variation  in 
warranty  expenses,  and  the  variations  in 
Thyssen's  expenses  do  not  appear  to  be 
abnormal. 

Regarding  Thyssen's  reported  U.S. 
warranty  expenses,  we  agree  with 
Thyssen  that  it  would  not  be 
appropriate  to  apply  Thyssen's  total 
warranty  expenses  over  total  sales  of 
subject  merchandise,  as  suggested  by 
petitioners.  Given  Thyssen's  substantial 
U.S.  sales  of  non-subject  merchandise 
relative  to  its  U.S.  sales  of  subject 
merchandise,  such  an  approach  would 
be  inappropriately  adverse. 

However,  Thyssen  did  submit,  as 
noted  by  petitioners,  warranty  expenses 
for  U.S.  shipments  of  cold-rolled  flat 
products  made  during  fiscal  year  1993/ 
94.  The  data  for  1993/94  U.S. 
shipments,  contained  in  Home  Market 
Verification  Exhibit  XIX,  were  reviewed 
at  the  home  market  verification,  and 
found  to  be  reasonable.  Thus,  we  are 
able  to  use  this  figure  for  calculating  the 
adjustment,  a  methodology  which  is 
consistent  with  the  CTT's  directive  in 
Federal  Mogul.  Thyssen  did  not  submit 
similar  data  in  a  timely  fashion  for  fiscal 
year  1992/93.  However,  there  is  no 
indication  on  the  record  that  Thyssen's 
1992/93  fiscal  year  warranty  expenses 
for  U.S.  sales  of  subject  merchandise 
were  any  higher  or  lower  ihan  those  for 
fiscal  year  1993/94.  Therefore,  we  have 
used  the  1993/94  data  for  all  of 
Thyssen's  U.S.  sales,  regardless  of  fiscal 
year. 

Comment  28:  Petitioners  argue  that 
the  Department  should  reject  all  of  the 
cash  discount  information  supplied  by 
Thyssen  and  employ  instead,  as  BIA,  an 
ad  valorem  cash  discount  for  all  U.S. 
sales  based  on  the  highest  discoimt 
granted  to  a  U.S.  customer.  Petitioners 
argue  that  the  E)epartment  recognized  in 
its  May  11, 1995,  memorandum  bora 
Richard  O.  Weible  to  Roland  L. 
MacDonald  (May  11, 1995,  discount 
memorandum),  that  the  cash  discount 
information  provided  by  Thyssen  is 


highly  unreliable  and  subject  to  serious 
deficiencies,  and  that  it  is  possible  that 
there  are  other  inaccuracies  in  the  U.S. 
discount  data  that  remain  undetected. 
Petitioners  argue  that  the  fact  that  the 
errors  found  at  verification  were  limited 
to  certain  customers  does  not  indicate 
that  such  errors  were  not  more 
widespread,  but  rather  suggests  that  the 
contrary  may  be  true,  since  the  errors 
noted  were  self-produced  by  Thyssen. 
Furthermore,  petitioners  argue  that 
Thyssen  has  failed  to  explain  why  at 
times  its  customers  took  the  discount 
when  eligible,  at  other  times  they  did 
not  take  the  discount  when  eligible,  and 
at  still  other  times  they  took  the 
discount  when  they  were  technically 

not  eligible. 

Thyssen  argues  that  the  Department's 
verification  confirmed  that  Thyssen  had 
properly  reported  its  cash  discounts  for 
all  of  its  U.S.  customers  other  than  those 
specifically  referred  to  in  the 
Department's  May  11. 1995  discount 
memorandum.  Thyssen  also  argues  that 
the  Department  verified  the  total 
discounts  granted  by  TINC  as  a 
percentage  of  sales.  Consequently, 
Thyssen  argues  that  the  Department 
must  reject  petitioners'  call  for  use  of 
BIA  beyond  that  applied  for  U.S.  cash 
discounts  in  the  preliminary  results. 

Department's  Position:  We  disagree 
with  petitioners.  Our  review  of  U.S. 
discounts  at  verification  included  the 
pre-selected  and  surprise  sales  trace 
observations,  as  well  as  a  thorough 
review  of  Thyssen's  changes  to  its 
discounts,  which  were  proposed  in  a 
timely  manner.  As  noted  in  the 
Department's  July  20, 1995, 
memorandum  at  5,  the  only  problems 
noted  were  limited  to  a  few  specific 
customers,  and  discounts  reported  for 
other  customers  were  found  to  be 
accurate.  See  also  May  11, 1995, 
discount  memorandum.  The  only 
relevant  issue  is  the  total  amount  of  the 
discounts,  which  has  been  determined 
as  noted  above.  The  reasons  why  a 
discount  was  offered  or  accepted  for 
specific  transactions  is  irrelevant  to  this 
inquiry. 

Comment  29:  Petitioners  argue  that 
the  Department  should  deny  Thyssen's 
attempt  to  include  interest  income  in 
the  calculation  of  its  U.S.  short-term 
interest  rate.  Petitioners  argue  that  the 
calculation  of  a  respondent's  imputed 
credit  and  inventory  carrying  costs 
should  be  based  on  the  short-term 
interest  rate  either  actually  or 
potentially  incurred  by  the  respondent 
in  financing  its  accounts  receivable.  For 
purposes  of  calculating  its  imputed 
credit  and  inventory  carrying  costs, 
Thyssen's  borrowing  costs  during  the 
POR  are  fully  and  accurately 


represented  by  its  weighted-average 
gross  interest  expense.  Petitioners  argue 
that  the  Department  should  base 
Thyssen's  U.S.  imputed  credit  and 
inventory  carrying  cost  amoimts  upon 
the  short-term  interest  rates  reported  by 
the  company  prior  to  verification. 
Thyssen  argues  that  it  properly 
reduced  its  borrowing  rate  to  account 
for  short-term  interest  income  in  order 
to  avoid  a  double  deduction  of  interest 
resulting  from  the  fact  that  Thyssen 
included  an  amount  equal  to  TINC's 
allocated  share  of  the  interest  expense  of 
Thyssen  AG  in  its  U.S.  indirect  selling 
expense  deduction  from  USP.  Thyssen 
argues  that  a  similar  adjustment  was 
made  to  avoid  double-counting  in 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  West  Germany,  56  FR 
31692.  31721  (July  11, 1991).  Because 
the  Department's  questionnaire  does  not 
provide  for  this  particular  deduction,  if 
interest  income  is  not  deducted  finm 
interest  paid,  interest  expenses 
deducted  fit)m  USP  will  be  greater  than 
Thyssen's  actual  borrowing  costs  for  the 
POR. 

Department's  Position:  We  have 
denied  Thyssen's  claim  for  an 
adjustment  to  its  borrowing  rate  to  offset 
short-term  interest  income  against  the 
deduction  of  credit  expenses  and 
inventory  carrying  costs  from  U.S.  price. 
The  Department  does  not  normally 
allow  an  offset  of  this  type  outside  the 
context  of  a  COP  or  CV  calculation.  As 
explained  in  Comment  7,  in  a  COP  or 
CV  calculation,  the  Department  does 
generally  offset  interest  expenses  for 
short-term  interest  income  earned 
through  a  company's  "general 
operations,"  which  excludes  unrelated 
and  long-term  interest  income  such  as 
that  earned  horn  investment  activities. 
NTN  Bearing  Corp..  Slip  Op.  95-165  at 
33;  Timken  Co..  852  F.Supp.  at  1048. 

By  contrast,  in  a  sales  calculation, 
respondents  must  demonstrate  a  more 
direct  relationship  between  the  interest 
income  and  the  sales  under  review  in 
order  to  qualify  for  an  offsetting 
adjustment. 

See  Certain  Internal-Combustion, 
Industrial  Forklift  Trucks  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  59  FR  1374, 
1378  (January  10, 1994).  In  accordance 
with  this  standard,  the  Department  has 
offset  interest  income  actually  shown  to 
reduce  the  respondent's  cost  of 
extending  credit  to  its  customers.  For 
instance,  the  Department  granted  an 
offset  for  interest  earned  on  a 
respondent's  sales  of  the  subject 
merchandise  pursuant  to  a  special 
arrangement  with  another  party. 
Polyethylene  Terephthalate  Film,  Sheet 


and  Strip  From  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  60  FR  42835, 
42838  (August  17, 1995);  see  also 
Certain  Internal-Combustion,  Industrial 
Forklift  Trucks  from  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  57  FR  3167. 
3178  (January  28, 1992).  The 
Department  has  also  permitted  an  offset 
for  interest  earned  from  pre-shipment 
advance  money.  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Antidumping  Duty  Investigation  of 
Stainless  Steel  Angle  From  Japan,  60  FR 
16608,  16615  (March  31, 1995);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products.  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  and  Certain 
Corrosion  Resistant  Carbon  Steel  Flat 
Products  From  Japan,  58  FR  37154, 
37173  (July  9, 1993)  (Steel  From  Japan). 
and  for  interest  earned  on  late 
payments.  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Certain 
Internal-Combustion,  Industrial  Forklift 
Trucks  from  Japan.  53  FR  12552,  12571 
(April  15, 1988).  The  Department  has 
also  determined  that  pre-payment  funds 
for  which  a  party  claims  to  have 
received  interest  income  may  not  be 
used  to  finance  ongoing  operations. 
Steel  From  Japan  at  37173. 

Thyssen  did  not  claim  the  offsetting 
adjustment  for  interest  income  until 
verification.  Thus,  the  Department  was 
never  able  to  investigate  the  basis  of  its 
claim.  The  verification  report,  which 
contains  the  only  explanation  regarding 
the  funds,  states  only  that  Thyssen 
received  income  "attributed  to  interest 
that  was  part  of  a  legal  settlement."  U.S. 
Verification  Report  at  10.  An 
accompanying  verification  exhibit 
provides  some  detail  as  to  the  origin  of 
the  interest  income,  in  chart  form,  but 
contains  no  indication  that  the  funds 
were  derived  from  sales  of  the  subject 
merchandise.  Id.  at  Exhibit  19. 

Based  on  the  record  evidence  we  are 
unable  to  determine  whether  the 
interest  income  claimed  as  an  offset  was 
associated  with  actual  sales  of  the 
subject  merchandise.  It  was  the 
responsibility  of  Thyssen  to 
demonstrate  entitlement  to  this 
adjustment  to  U.S.  price  and  we  find 
that  Thyssen  has  failed  to  meet  the 
Department's  standard,  as  set  forth 
above.  We  have,  therefore,  revised  our 
preliminary  results  to  eliminate  the 
offset  for  Thyssen's  claimed  interest 

income. 

Comment  30:  Petitioners  argue  that 
the  Department  should  adhere  to  its 
decision  not  'o  allow  Thyssen's  claimed 
currency  hedging  adjustment. 
Petitioners  agree  with  the  Department's 
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determination  that  the  veracity  of  the 
currency  hedging  gain  information  is 
called  into  question  by  unexplained 
changes  involving  this  information  in 
Thyssen's  post-v^fication  database. 
Petitioners  also  atgue  that  the 
adjustment  should  be  denied  on  legal 
grounds.  Petitioners  cite  the  CTT's 
decision  involving  this  adjustment  in 
the  underlying  investigation,  in  which 
the  court  was  "not  persuaded  that  the 
law  presently  perfnits  any  adjustment  in 
the  computatirai  <>f  dumping  margins  for 
either  gains  or  lo^es  which  result  from 
the  hedging  of  cutrencies."  Thyssen 
Stahl  AG  V.  United  States,  886  F.Supp. 
23,  32  (CXr  1995).  Petitioners  conclude 
that  the  accuracy  pf  Thyssen's  reported 
data  for  this  adjustment  is  largely 
irrelevant  since  the  CTT  has  ruled 
expressly  on  this  issue: 

Thyssen  responds  that  the 
Department  improperly  denied  its 
currency  hedging  adjustment.  Thyssen 
argues  that  the  Department  verified  that 
Thyssen's  currency  exchange  contracts 
were  tied  directly  to  its  U.S.  sales. 
Regarding  the  variations  in  the 
adjustment,  Thyssen  also  points  to  its 
previous  explanation  that  "a  change  in 
any  field  used  in  the  formula  to 
calculate  the  exchange  gain  *  *  * 
changes  the  exchange  gain."     

Thyssen  also  argues  that  the  CITs 
decision  in  Thyssen  Stah]  AG  is  not 
final,  since  Thyssen  has  the  opportimity 
to  appeal  that  decision  to  the  Court  of 
Appeals  for  the  F^eral  Circuit,  and. 
moreover,  that  decision  is  directly 
contrary  to  Torrinpon  Company  v. 
United  States,  83^  F.  Supp.  379  (OT 
1993). 

Department's  Position:  We  disagree 
with  Thyssen.  As  poted  in  the 
preliminary  results,  Thyssen's  post- 
verification  database  contained 
numerous  unexplained  and 
unauthorized  cha4ge8  in  the  currency 
exchange  expense  variable.  While  the 
Department  recognized  that  this  variable 
would  change  if  one  of  many  other 
variables  changed,  we  were  unable  to 
reconcile  all  of  thq  changes  to  the 
changes  Thyssen  Was  authorized  to 
make  in  its  final  tape  submission. 
Furthermore,  the  largest  changes  were 
clearly  unauthori^d  by  the  Etepartment, 
and  were  very  much  in  Thyssen's  favor. 
Consequently  we  are  continuing  to 
disallow  this  adjustment.  For  purposes 
of  this  review,  thefefore,  petitioners' 
and  Thyssen's  arguments  regarding  the 
CTT's  decision  are  moot. 

Comment  31:  Petitioners  agree  with 
the  Department's  preliminary 
determination  thalj  BIA  was  warranted 
for  those  Budd  sal^  in  the  United  States 
for  which  Thyssen  failed  to  report 
contemporaneous  home  market  sales. 


Petitioners  also  argue,  however,  that  the 
Department  should  apply  BIA  to  all  of 
Thyssen's  remaining  reported  Budd 
sales  to  U.S.,  customers  and  to  an 
additional  estimated  quantity  of  Budd 
sales  to  U.S.  customers  which  Thyssen 
failed  to  report. 

Petitioners  note  that,  contrary  to 
Thyssen's  assertions,  the  volume  of  the 
unreported  home  market  sales  relative 
to  that  of  the  Budd  sales  for  which  they 
were  needed  is  irrelevant.  Petitioners 
argue  that  the  Department's 
longstanding  practice  is  to  compare 
each  U.S.  sale  to  the  weighted-average 
FMV  associated  with  all  home  market 
sales  made  in  the  ordinary  course  of 
trade  within  the  same  six-month  period 
as  the  U.S.  sale.  See,  e.g..  Final  Results 
of  Antidumping  Duty  Administrative 
Review:  Certain  Forged  Steel 
Crankshafts  from  the  United  Kingdom. 
56  FR  5975,  5976  (Feb.  14. 1991). 
Petitioners  argue  that,  for  the  Budd  sales 
given  BIA  because  of  Thyssen's  failure 
to  report  shipment  dates  from  Germany, 
Thyssen  failed  to  offer  any  explanaticm 
in  its  brief  as  to  why  those  shipment 
dates  were  not  pro\dded. 

Petitioners  also  contend  that  the 
De|}artment  should  apply  adverse  BIA 
to  all  of  the  Budd  sales  which  Thyssen 
did  report  because  Thyssen  did  not 
adequately  address  any  of  the 
Department's  questions  regarding  U.S. 
further  processing  by  Budd. 
^)ecifically,  petitioners  argue  that 
Thyssen  did  not  describe  the  further 
manufacturing  processes  performed  by 
Budd  or  the  overhead  factors  or  cost 
accounting  methodology;  Thyssen  also 
failed  to  indicate  whether 
manufacturing  processes  were 
performed  in-house  or  by  outside 
contractors,  or  what  equipment  or 
personnel  were  used. 

Finally,  petitioners  argue  that  the 
Department  should  apply  BIA  for  sales 
by  Budd  that  Thyssen  failed  to  report. 
Petitioners  argue  that  the  Department  is 
required  by  section  751  of  the  Act  to 
determine  the  amount  of  the 
antidumping  duty  by  determining  "the 
foreign  market  value  and  United  States 
price  of  each  entry  of  merchandise 
subject  to  the  antidiunping  duty  order." 
Petitioners  provide  a  methodology  for 
estimating  Budd's  unreported  sales,  and 
argue  that  the  Department  apply  as  BIA 
for  these  sales  the  higher  of  either  the 
margin  rate  from  the  underlying 
investigation  or  the  highest  non-aberrant 
margin  rate  calculated  for  sales  in  this 
review. 

Thyssen  asserts  that  the  Department 
improperly  applied  a  16.56  percent  BIA 
margin  to  the  1992  Budd  sales  for  which 
Thyssen  did  not  report 
contemporaneous  home  market  sales. 


Thyssen  argues  that  it  would  be  absurd 
to  require  it  to  report  an  enormous 
number  of  additional  home  market  sales 
simply  because  a  small  amount  of  Budd 
sales  involved  requirements  contracts 
consummated  in  1992.  Thyssen  also 
argues  that  such  a  reporting  burden  is 
not  appropriate  given  the  inherent 
difficulty  in  calculating  meaningful 
margins  when  comparing  the  home 
market  sales  price  for  cold  rolled  steel 
to  the  adjusted  U.S.  prices  of  motor 
vehicle  component  parts  such  as  those 
sold  by  Budd.  Thyssen  concludes  that 
the  Department  should  exclude  these 
Budd  sales  from  the  U.S.  database, 
citing  the  CTT  decision  in  Sonco  Steel 
Tube  Div.  v.  United  States,  12  CTT  745. 
748  (1988);  or  alternatively,  the 
Department  should  apply  Thyssen's 
weighted  average  margin  for  Budd 
ressdes.  as  determined  in  this  review, 
citing  Nat'l  Steel  Corp.  v.  United  States, 
870  F.Supp.  1130  (CTT  1994). 

Thyssen  acknowledges  that  the  data 
submitted  for  Budd  was  not  presented 
in  the  identical  format  as  that  submitted 
by  TINC.  But  Thyssen  argues  that  the 
Department  accepted  Budd's 
submission  as  complete,  as  evidenced 
by  the  fact  that  the  Department  did  not 
advise  "Thyssen  that  additional 
information  for  Budd  was  required  or 
that  the  manner  in  which  Budd  reported 
its  costs  failed  to  conform  to  Department 
reporting  requirements.  Thyssen  argues 
that  the  information  necessary  for  the 
Department's  analysis  was  provided, 
and  tiiat  the  Department  has  a  degree  of 
latitude  in  implementing  its  verification 
procedures.  Thyssen  also  counters 
petitioners'  argument  that  the  highest 
non-aberrant  margin  from  this  review 
should  be  applied  to  petitioners' 
estimate  of  unreported  Budd  sales. 
According  to  Thyssen,  the  Department 
never  questioned  Budd's  interpretation 
of  its  reporting  instructions,  thereby 
precluding  resort  to  BIA.  See,  e.g.,  SKF 
USA,  Inc.  V.  United  States.  SHp  Op.  95- 
85  (CTT  May  8, 1995). 

Finally.  Inyssen  argues  that,  contrary 
to  petitioners'  contention,  the 
Department  is  not  required  to  examine 
every  U.S.  sale  made  by  respondents 
during  the  POR.  See,  e.g.,  Sonco  Steel, 
12  CTT  at  748.  The  potentially 
imreported  Budd  resales,  "Thyssen 
argues,  consist  of  merchandise  which 
was  shipped  by  TTNC  to  Budd  prior  to 
the  POR.  Petitioners'  methodology  for 
estimating  unreported  Budd  sales 
assumes  that  all  of  Budd's  material  costs 
consist  of  cold  rolled  steel  exported 
from  Germany  by  Thyssen,  which 
ignores  the  fact  that  the  majority  of  steel 
sold  by  TINC  to  Budd  was  not  subject 
cold  rolled  steel,  and  that  only  a  de 
minimis  amount  of  Budd's  material 


costs  consisted  of  cold  rolled  steel 
purchased  from  Thyssen. 

Department's  Position:  The  Budd 
Company,  like  TSAG  and  TINC,  is 
wholly-owned  by  TAG.  Thyssen 
reported  sales  in  the  U.S.  by  Budd  after 
initially  refusing  to  do  so.  However, 
Thyssen  continued  to  refuse  to  provide 
the  contemporaneous  home  market  sales 
needed  for  matching  to  the  earliest 
Budd  sales.  Because  these  Budd  sales 
were  made  pursuant  to  requirements 
contracts,  the  necessary  home  market 
sales  were  dated  in  1992.  We  disagreed 
with  Thyssen's  request  that  the  Budd's 
1992  U.S.  sales  be  completely  excluded 
from  the  analysis  or,  alternatively, 
assigned  the  weighted  average  margin 
for  other  Budd  sales  in  this  review.  See 
Preliminary  Results,  60  FR  at  39356. 
The  Department  requires  respondents  to 
report  contemporaneous  home  market 
sales.  Thyssen  failed  to  do  so  for  the 
sales  in  question,  which  included  some 
observations  for  which  Thyssen  had 
failed  to  report  a  shipment  date  from 
Germany.  Consequently,  an  adverse  BIA 
is  appropriate  for  the  1992  Budd  sales 
in  question,  and  we  have  continued  to 
apply  the  margin  from  the  investigation. 
See  Id;  the  Department's  June  16, 1995, 
Analysis  Memo  from  Steve  Bezirganian 
to  the  File. 

We  disagree  with  petitioners' 
contention  that  the  Department  should 
assign  BIA  to  all  of  those  U.S.  sales  by 
Budd  which  Thyssen  did  report  because 
of  what  petitioners  contend  was 
Thyssen's  failure  to  provide  sufficient 
answers  to  the  Department's  further 
manufacturing  questionnaire.  The  Budd 
sale  submission  contained  the  variables 
needed  for  the  Department's 
calculatims.  albeit  in  an  unwneldy 
format.  Moreover,  the  Department  did 
not  request  more  detailed  information 
on  Budd's  sales,  because  they 
constituted  a  very  small  portion  of 
"Thyssen's  total  U.S.  sales.  For  those 
Budd  sales  which  were  reported,  the 
only  information  lacking  was  the 
contemporaneous  home  market  sales 
data  discussed  previously. 

The  Department  re[>eatedly  requested 
that  "Thyssen  report  U.S.  sales  made  by 
Budd.  When  Thyssen  finally  reported 
Budd  sales,  this  reporting  was 
incorrectly  on  shipments  during  the 
POR  from  TINC  to  Budd,  rather  than 
Budd  sales  to  the  first  unrelated 
customer  during  the  POR  (or,  in  the  case 
of  requirements  contracts  between  Budd 
and  its  customers,  shipments  from 
Germany  during  the  POR).  Petitioners 
are  correct  that  this  leaves  open  the 
possibility  that  Thyssen  failed  to  report 
all  sales  by  Budd. 

We  agree  with  petitioners'  suggestion 
that  the  Department  assume  that  some 


percentage  of  Budd's  sales  during  the 
POR  were  unreported,  and  that  we 
should  apply  BIA  to  these  "estimated 
unreported"  sales.  However,  applying 
petitioners'  methodology  for  estimating 
unreported  sales  by  Budd  wouM  grossly 
overestimate  this  possibility.  Therefore, 
ve  have  determined  that  applying  BIA 
in  the  manner  suggested  by  petitioners 
would  be  unreasonable.  Instead,  we 
have  adjusted  petitioners'  methodology 
to  reflect  oiu"  observation  that  very  few 
of  TINC's  sales  were  to  Budd.  Therefore, 
for  the  final  results,  we  have  calculated 
a  different  estimate  of  the  niunber  of 
tons  associated  with  these  potentially 
unreported  Budd  sales,  which  we  have 
added  to  the  data  base.  As  BIA,  we  have 
applied  the  rate  from  the  original 
investigation  to  this  estimated  amount. 
See  the  Department's  December  12, 
1995,  analysis  memorandum. 

Comment  32:  Petitioners  argue  that 
the  Department  should  account  for 
unreported  post-sale  warehousing  for 
certain  U.S.  spot  sales.  Spot  sales  were 
made  fitjm  existing  TTNC  inventories, 
and  were  normally  shipped 
immediately  after  the  sale  took  place. 
Thyssen  conceded  that,  in  certain 
limited  instances,  its  U.S.  spot  sales 
were  shipped  ten  days  or  more  after  the 
reported  sale  date.  However,  Thyssen 
argues  that  it  advised  the  Department  of 
this  possibility  in  its  November  22, 
1994,  questionnaire  response.  Thyssen 
argues  that  the  E)epartment  verified  that 
Thyssen  reported  all  of  its  warehousing 
costs  in  the  warehousing  expense 
variable  which  the  Department,  as 
required  by  law,  deducted  from  the 
sales  price  in  calculating  USP. 

Department's  Position:  "The  post-sale 
ex{>enses  to  which  petitioners  refer 
constitute  a  small  portion  of  the  overall 
amoimt  reported  by  Thyssen  in  its  pre- 
sale  warehousing  expense  variable. 
Because  this  post-sale  ex[>ense  is  being 
deducted  from  U.S.  price,  and  because 
this  expense  is  very  small  for  most  sales 
in  question,  even  if  the  Department 
attempted  to  separate  it  into  a  separate 
variable  and  chose  to  reclassify  it  as  a 
direct  selling  expense,  the  effect  upon 
"Thyssen's  final  calculated  margin  would 
be  negligible.  Consequently,  we  have 
chosen  not  to  make  any  adjustments  to 
Thyssen's  pre-sale  warehousing  expense 
variable. 

Final  Results  of  Review 

As  a  residt  of  this  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  August  18, 1993, 
through  July  31, 1994: 


Manufacturer/exporter 

Margin 
(percent) 

Thyssen  _ 

5.88 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective,  upon 
publication  of  this  notice  of  final  results 
of  administrative  review,  for  all 
shipments  of  the  subject  merchandise 
from  Germany  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  "Thyssen  will  he  the  rate 
established  above;  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  19.03 
percent,  the  all  others  rate  established  in 
the  final  results  of  the  first 
administrative  review  (58  FR  44170, 
Aujgust  19,  1993). 

"Tne  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretsuy's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
converaion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulation  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 
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This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  tlie  Act  (19  U^S.C.  1675(a)(1)]  and  19 
CFR  353.22. 


Dated:  Dec8mb«r  12. 1995. 
SoMB  G.  EHermai, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc  95-30784  Piled  12-18-95;  8:45  am] 
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[A-5M-8iq        j 

Certain  OoW-hJnmI  Carbon  SiMl  Ftot 
Products  Prom  Korea:  PraHminary 
Raaulla  of  Antidumping  Duty 
Adminislrativa  Rairtaw 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Qunmerce 
ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Dilty  Administrative 
Review.  i 

SUMMARY:  In  response  to  requests  by  two 
respondmits,  the  Department  of 
Commeroe  ("tha  Department")  is 
conducting  m  administrative  review  of 
the  antidumping  duty  order  on  certain 
cold-rolled  carbon  steel  flat  products 
from  Korea.  Tlie  review  covers  two 
manufisctuirers/exporters  of  the  subject 
merchandise  to  tbe  United  States  during 
the  period  of  review  ("POR")  from 
AiMust  18, 1993;  through  July  31, 1994. 

We  have  preliaiinarily  determined 
that  sales  have  been  made  below  the 
fcneign  market  vftlue  ("FMV").  If  these 
preliminary  resupts  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  ("USP")  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (l)e  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument. 

BFFECnVE  DATE:  December  19, 1995. 
FOR  FUfmm  MFORMATION  CONTACT: 
Alain  Letort  or  Unda  Ludwig,  OfBce  of 
Agreements  Con|pliance,  Import 
Administration,  jbtemational  Trade 
Administration,  p.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  ^2-3793  or  fax  (202) 
482-1388.  ; 

suppLBma/My  ^formation: 

Applicable  Stati<e  and  Regnlatiaiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 


to  the  previsions  as  they  existed  on 
December  31, 1994. 

Background 

On  )uly  9, 1993,  the  Commerce 
Department  published  in  the  Federal 
Register  (58  FR  37176]  the  final 
afBrmative  antidumping  duty 
determination  on  certain  cold-rolled 
carbon  steel  flat  products  from  Korea, 
for  which  we  published  an  antidumping 
duty  order  on  August  19, 1993  (58  FR 
44159).  On  August  3, 1994,  the 
Department  published  the  "Notice  Of 
Opportiuiity  to  Request  an 
Administrative  Review"  of  this  order  for 
the  period  August  18, 1993  through  July 
31, 1994  (59  FR  39543).  We  received  a 
request  for  an  administrative  review 
from  Dongbu  Steel  Co.,  Ltd.  ("Don^u") 
and  Union  Steel  Manufacturing  Co.,  Ltd. 
("Unicm").  We  initiated  the 
administrative  review  on  September  8, 
1994  (59  FR  46391). 

In  a  lettw  dated  February  1, 1995. 
petitioners  formally  requested  that  the 
Department  consider  Union  and 
Dongkuk  Industries  Co.,  Ud.  ("DKT'), 
whidi  was  not  a  re^)ondent  initially,  as 
related  parties  and  "collapse"  them  as  a 
single  producer  of  cold-rolled  carbon 
steel  flat  products. 

In  accordance  with  section  771(13)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 
Act"),  the  Department,  in  determining 
whether  parties  are  related,  considere 
whether  the  alleged  related  party: 

1.  Is  an  agent  or  principal  of  the  exp<»ter, 
manufiictuier,  or  producer; 

2.  Owns  or  controls,  directly  or  indirectly, 
through  stock  ownership  or  control  or 
otherwise,  any  interest  in  the  business  of  the 
exporter,  manu&cturer  or  producer; 

3.  Is  a  party  in  whose  business  the 
exporter,  manufacturer,  or  producer  owns  or 
controls,  directly  or  indirectly,  any  interest, 
through  stock  owmership  or  control  or 
otfanwise;  or 

4.  Owns  or  controls,  jointly  or  severally, 
directly  or  indirectly,  through  stock 
ownership  or  control  or  otherwise,  20 
p>ercent  or  more  in  the  aggregate  of  the  voting 
power  or  control  in  the  business  carried  on 
by  the  person  by  whom  or  for  whose  account 
the  merchandise  is  imported  into  the  United 
States,  and  also  20  percent  or  more  of  such 
power  or  control  in  the  business  of  the 
exporter,  manufacturer  or  producer. 

Factual  information  providecf  on  the 
record  by  Union,  and  supplemented  by 
petitionera,  indicates  that  DKI  and 
Union  are  both  affiliated  with  Dongktik 
Steel  Mill  ("DSM").  The  record  shows 
that  DSM  holds,  directly  or  indirectly,  a 
controlling  share  in  Union's  equity. 
DSM  is  in  tiun  controlled  by  the  Korean 
family  which  owns  the  largest  block  of 
shares  in  the  company.  That  same 
family  controls,  directly  or  indirectly,  a 
majority  of  DKI's  equity.  The 


Department  therefcHe  determined  that 
Union  and  DKI  are  related  to  each  other 
by  virtue  of  their  common  affiliation 
with  the  same  "parents."  [See  the 
Department's4ntemal  memorandum 
fnm  Joseph  A.  Spetrini  to  Susan  G. 
Esserman,  dated  May  22, 1995,  and 
entered  onto  the  record  of  this 

Eroceeding  on  Septembw  28, 1995 — 
ereinafter  referred  to  as  "the  collapsing 
memo"). 

It  is  the  Department's  practice  to 
collapse  related  parties  when  the  facts 
demonstrate  that  the  relationship  is 
such  that  there  is  a  strong  possibility  of 
manipulation  of  prices  and  production 
decisions  that  would  result  in 
circumvention  of  antidumping  law.  In 
determining  whether  to  collapse  related 
parties,  the  Department  considers  the 
following  factors: 

1.  The  level  of  common  ownership; 

2.  Whether  there  are  interlocldng  ofBcers 
and  directOTS,  (e.g.,  whether  managerial 
employees  or  board  members  of  one 
company  sit  on  the  board(s)  of  directors  of 
the  odier  related  perty(ies)); 

3.  The  existence  of  production  facilities  for 
similar  or  identical  products  that  would  not 
require  retooling  either  plant's  facilities  to 
implement  a  decision  to  restructure  either 
company's  manufacturing  priorities;  and 

4.  Whether  the  operations  of  the  companies 
are  intertwined  (e.g.,  sharing  of  sales 
information;  involvement  in  prodiiction  and 
pricing  decisions;  sharing  of  facilities  or 
employees;  transactions  between  companies). 

With  respect  to  the  first  factor,  the 
Department  has  determined  that  there  is 
a  significant  level  of  conunon 
ownership  of  both  Union  and  DKI 
through  DSM  and  the  family  that 
controls  it.  As  noted  above,  fectual 
infrnmation  provided  on  the  record  by 
Union,  and  supplemented  by 
petitionera,  indicates  that  DKI  and 
Union  are  both  affiliated  with  the  DSM 
group.  The  same  femily  owns  by  far  the 
largest  block  of  shares  in  DSM  and  is 
listed  in  DSM's  annual  filing  to  the 
Korean  Securities  and  Exchange 
Commission  ("KSEC")  as  "controlling" 
the  company.  DSM,  in  turn,  directly  and 
indirectly  (through  its  affiliated 
companies),  own  a  majority  of  the 
equity  in  Union.  The  same  family  also 
owns,  directly  and  indirectly,  a 
controlling  share  of  DKI's  equity. 

With  respect  to  the  second  factor, 
evidence  on  the  record  demonstrates 
that  Union,  DSM  and  DKI  have 
interlocking  officen  and  directora.  Two 
of  DKI's  board  are  family  membera  and 
membera  of  DSM's  board.  Five  of 
Union's  18  board  members  are  members 
of  DSM's  board;  of  those  five,  one  is  a 
member  of  the  family  in  questicm.  The . 
president  of  DKI  sits  on  the  boards  of 
both  DKI  and  Union.  These  interlocking 


board  members  and  officera  participate 
in  board  meetings,  vote,  and  voice  their 
opinions  on  proposals  before  the  board. 
Because  the  interlocking  directors 
actively  participate  in  the  decision- 
making process,  the  potential  for  these 
interlocking  directors  to  influence 
pricing  and  production  decisions  for 
both  Union  and  DKI  exists. 

With  respect  to  the  third  factor,  the 
Department  has  recently  clarified  that, 
although  not  necessarily  determinative, 
this  factor  is  essential.  The  information 
presented  indicates  that  DKI  and  Union 
produce  the  identical  types  of  products 
for  the  major  characteristics  that  are 
relevant  to  production  and  price 
decisions  for  cold-rolled  material.  They 
make  the  same  grades  and  qualities  of 
cold-rolled  steel,  and  material  in 
overlapping  thicknesses  and  thickness 
tolerances.  In  regards  to  thickness 
tolerances,  DKI  can  relax  its  rolling 
practices  to  make  material  to  Union's 
tolerances,  and  Union  has  the  capability 
to  produce  material  comparable  to  DKI, 
yet  is  not  supplying  it  in  the  home 
market.  The  very  existence  of  DKI 
suggests  that  there  is  a  domestic  market 
for  tight  tolerance  material  in  many  of 
the  grades  and  qualities  of  steel  being 
supplied  by  Union.  With  Union  not 
supplying  this  material  in  the  home 
market,  it  indicates  that  DKI  is  meeting 
domestic  demand  for  this  material. 

With  respect  to  the  fourth  factor, 
Union  and  DKI  have  overlapping  board 
members  who  serve  in  multiple  roles. 
KSEC  filings  indicate  that  both  DKI  and 
Union  are  controlled  by  DSM.  Union's 
1993  financial  data  was  combined  with 
DSM's  on  an  "equity-method"  basis. 
(The  equity  method  is  used  when  an 
investor  has  the  ability  to  exercise 
significant  influence  over  the  operating 
and  financial  policies  of  the 
investment.)  Union  sold  subject 
merchandise  through  DKI  during  the 
POR,  and  DKI  slit  sheet  into  narrower 
widths  for  Union  during  the  POR. 

On  May  22, 1995,  for  the  reasons 
outlined  above,  the  Department  decided 
to  "collapse"  Union  and  DKI  for 
purposes  of  this  review.  (For  further 
details,  see  the  collapsing  memo.) 

The  Etepartment  is  conducting  this 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  die  Review 

These  products  include  cold-rolled 
(cold-reduced)  carbon  steel  flat-rolled 
products,  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 


0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measiues  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measiues  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7209.11.0000.  7209.12.0030, 
7209.12.0090,  7209.13.0030, 
7209.13.0090.  7209.14.0030, 
7209.14.0090.  7209.21.0000, 
7209.22.0000,  7209.23.0000. 
7209.24.1000.  7209.24.5000, 
7209.31.0000.  7209.32.0000, 
7209.33.0000,  7209.34.0000, 
7209.41.0000,  7209.42.0000, 
7209.43.0000,  7209.44.0000, 
7209.90.0000,  7210.70.3000, 
7210.90.9000,  7211.30.1030. 
7211.30.1090.  7211.30.3000. 
7211.30.5000,  7211.41.1000. 
7211.41.3030,  7211.41.3090. 
7211.41.5000,  7211.41.7030, 
7211.41.7060.  7211.41.7090. 
7211.49.1030,  7211.49.1090. 
7211.49.3000.  7211.49.5030, 
7211.49.5060,  7211.49.5090, 
7211.90.0000.  7212.40.1000. 
7212.40.5000,  7212.50.0000, 
7217.11.1000,  7217.11.2000, 
7217.11.3000,  7217.19.1000, 
7217.19.5000,  7217.21.1000. 
7217.29.1000,  7217.29.5000, 
7217.31.1000.  7217.39.1000,  and 
7217.39.5000.  Included  are  flat-rolled 
products  of  nonrectangular  cross-section 
where  such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e.. 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  bevelled  or  rounded  at 
the  edges.  Excluded  is  certain  shadow 
mask  steel,  i.e.,  aluminum-killed,  cold- 
rolled  steel  coil  that  is  open-coil 
annealed,  has  a  carbon  content  of  less 
than  0.002  percent,  is  of  0.003  to  0.012 
inch  in  thidoiess,  15  to  30  inches  in 
width,  and  has  an  ultra  flat,  isotropic 
surface.  These  HTS  item  numbere  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

The  POR  IS  August  18, 1993  through 
July  31. 1994.  This  review  covere  sales 
of  certain  cold-rolled  carbon  steel  flat 
products  by  Dongbu  and  Union. 

Verifkaliaa 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  the  respondent  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturers' 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 


containing  relevant  information.  Our 
►  verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports. 

United  States  Price 

The  Department  used  purchase  price, 
in  accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States.  As  described  below  in  the 
"Foreign  Matket  Value"  section  of  this 
notice,  we  added  the  Korean  value- 
added  tax  to  USP. 

Dongbu 

All  of  Dongbu 's  U.S.  sales  were  based 
on  the  price  to  the  firet  unrelated 
purchaser  in  the  United  States.  The 
Department  determined  that  purchase 
price,  as  defined  in  section  772(b)  of  the 
Act.  was  the  appropriate  basis  for 
calculating  USP.  Depending  on  the 
channel  of  trade,  we  treated  the  date  of 
either  the  purchase  order,  the  internal 
confirmation  or  the  date  of  the 
production  order  as  date  of  sale.  We 
made  adjustments  to  purchase  price, 
where  appropriate,  for  home-market 
value-added  tax.  foreign  inland  freight, 
foreign  brokerage,  ocean  freight, 
containerization,  U.S.  duty  and  U.S. 
brokerage  and  handling. 

No  other  adjustments  were  claimed  or 
allowed. 

Union 

All  of  Union's  U.S.  sales  were  based 
on  the  price  to  the  first  unrelated 
purchaser  in  the  United  States.  The 
Department  determined  that  purchase 
price,  as  defined  in  section  772(b)  of  the 
Act.  was  the  appropriate  basis  for 
calculating  USP.  Because  quantities 
were  not  finalized  imtil  the 
merchandise  was  actually  shipped  to 
the  United  States,  we  treated  the  date  of 
shipment  as  date  of  sale  (see  the 
Department's  analysis  memorandum 
dated  September  28, 1995).  We  made 
adjustments  to  purchase  price,  where 
appropriate,  for  cash  discounts  and 
rebates,  home-market  value-added  tax. 
foreign  inland  freight,  foreign  brokerage 
and  handling,  ocean  freight,  marine 
insurance.  U.S.  duty.  U.S.  brokerage  and 
handling.  U.S.  inland  freight,  and  duty 
drawback.  Because  Union  had 
understated  its  U.S.  credit  expenses  by 
not  including  bank  charges  therein,  we 
increased  Union's  U.S.  credit  expense 
by  the  amount  of  those  charges,  which 
we  obtained  from  the  audited  financial 
statement  of  Union's  U.S.  subsidiary. 

No  other  adjustments  were  claimed  or 
allowed. 
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FoceigB  Marine  Value 

Based  oa  a  coinparison  of  the  volume 
of  home-marketi  sales  and  third-country 
sales,  we  detentined  that  Dongbu's  and 
Union's  home  laarkets  wwe  viable. 
Therefore,  in  accordance  with  section 
773(a)(1)(A)  of  the  Act.  we  based  FMV 
on  the  packed,  delivered  price  to 
unrelated  puicfauers  in  the  home 
market,  using  tha  date  of  the  invoice  as 
the  date  of  sale.' 

Based  on  a  reriew  of  Dongbu's  and 
Union's  sulxnissions.  the  Department 
determined  thatjonly  a  small  percentage 
of  those  companies'  home-market  sales 
were  made  to  rmated  parties  who.  in 
turn,  resold  the  inerchandise 
("downstream  siles").  The  Department 
determined  that'Dongbu  and  Union 
need  not  report  their  home-maricet 
downstream  sales  because  of  their  low 
volume. 

On  December  15. 1994.  petitioners 
alleged  that  Don^u  and  Union  sold 
cold-rolled  carb^  steel  flat  products  in 
the  home  market  at  prices  below  their 
cost  of  productien  ("(X)F').  Based  (bi 
this  allegation,  the  Department 
determined,  tm  January  17. 1995  (for 
Don^Hi).  and  oq  January  18. 1995  (for 
Union),  that  it  hid  reasonable  grounds 
to  believe  or  sn^sect  that  Dongbu  and 
Union  had  sold  {ba  subject  merchandise 
in  the  home  mai|Eet  at  prices  below  the 
COP.  We  theretee  initiated  cost 
investigations,  ia  accordance  with 
section  773(b)  of  the  Act.  As  a  result,  we 
investigated  whether  Dongbu  and  Union 
sold  such  or  similar  merchandise  in  the 
home  maricet  at  prices  below  the  COP. 
In  accordance  wfth  19  CFR  §  353.51(c) 
we  calculated  CtJP  for  Don^ni  and 
Union  as  the  siuo  of  reported  materials, 
labor,  factory  overhead,  and  general 
expenses,  and  o^npared  COP  to  home- 
market  prices,  nit  of  price  adjustments, 
discounts  and  mpvement  expenses. 

In  accordance  with  section  773(b)  of 
the  Act,  in  deterinining  whether  to 
disregard  home-tnaribet  sales  made  at 
prices  below  the  CX)P,  we  examined 
whether  such  sa)es  were  made  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  which  permitted 
recovery  of  all  costs  within  a  reasonable 
period  of  time  ii|  the  normal  course  of 
trade. 

To  satisfy  the  Requirement  of  section 
773(b)(1)  that  below-cost  sales  be 
disregarded  cmly  if  made  in  substantial 
quantities,  we  applied  the  following 
methodology.  For  each  model  for  which 
less  than  10  peroent,  by  quantity,  of  the 
home-market  salbs  during  the  FOR  were 
made  at  prices  below  the  COP,  we 
included  all  salee  of  that  model  in  the 
computation  of  FMV.  For  each  model 


ba  which  10  percent  or  more,  but  less 
than  90  percent,  of  the  home-market 
sales  diuing  the  FOR  were  priced  below 
the  CX)P  of  the  merchandise,  we 
excluded  firom  the  calculation  of  FMV 
those  home-market  sales  which  %vere 
priced  below  the  CXDP,  provided  that 
they  w«re  made  over  an  extended 
period  of  time.  For  each  model  for 
which  90  percent  or  more  of  the  home- 
market  sales  during  the  FOR  were 
priced  below  the  OOP  and  were  made 
over  an  extended  period  of  time,  we 
disregarded  all  sales  of  that  model  in 
our  calculation  and,  in  accordance  with 
section  773(b)  of  the  Act.  we  used  the 
ctmstructed  value  ("CV")  of  those 
models,  as  described  below.  See,  e.g^. 
Mechanical  Transfer  Presses  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  59  FR  9958 
(March  2, 1994). 

In  accordance  widi  section  773(bKl) 
of  the  Act.  to  determine  whether  sales 
below  cost  had  been  made  over  an 
extended  period  of  time,  we  compared 
the  number  of  months  in  which  sales 
below  cost  occurred  for  a  particular 
model  to  the  number  of  months  in 
which  that  model  was  sold.  If  the  model 
was  sold  in  fewer  than  three  months,  we 
did  not  disregard  below-cost  sales 
unless  there  were  below-cost  sales  of 
that  model  in  each  month  sold.  If  a 
model  was  sold  in  three  or  more 
months,  we  did  not  disregard  below- 
cost  sales  unless  there  were  sales  below 
cost  in  at  least  three  of  the  months  in 
which  the  model  was  sold.  We  used  CV 
as  the  basis  for  FMV  when  an 
insufficient  number  of  home-market 
sales  were  made  at  prices  above  COP. 
See  Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
Japan  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  58  FR  64720. 64729  (December 
8. 1993). 

Because  Don^u  and  Union  provided 
no  indication  that  their  below-cost  sales 
of  models  within  the  "greater  than  90 
percent"  and  the  "between  10  and  90 
percent"  categories  were  at  prices  that 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  and 
in  the  normal  course  of  trade,  we 
disregarded  those  sales  within  the  "10 
to  90  percent"  category  whid)  were 
made  below  cost  over  an  extended 
period  of  time.  In  addition,  as  a  result 
of  our  COP  test  for  home-market  sales  of 
models  within  the  "greater  than  90 
percent"  category,  we  based  FMV  on  CV 
for  all  U.S.  sales  for  whi<^  there  were 
insufficient  salee  of  the  cmnparispn 
home-market  model  at  or  above  OOP. 


Finally,  where  we  found,  for  certain  of 
Dongbu's  and  Union's  models,  home- 
market  sales  for  which  less  than  10 
peroent  were  made  below  COP,  we  used 
all  home-market  sales  of  those  models 
in  our  comparisons. 

We  also  used  CV  as  FMV  for  those 
U.S.  sales  for  which  there  was  no 
contemporaneous  sale  of  such  or  similar 
merchandise  in  the  home  market  We 
calculated  CV  in  accordance  with 
section  773(e)  of  the  Act  We  included 
the  cost  of  materials,  labor,  and  Cactory 
overhead  in  our  calculations.  Where  the 
general  expenses  were  less  than  the 
statutory  minimum  of  10  percent  of  the 
cost  of  manufacture  ("COM"),  we 
calculated  general  expenses  as  10 
percent  of  the  COM.  Where  the  actual 
profits  were  less  than  the  statutory 
minimum  of  8  percent  of  the  COM  phis 
general  expenses,  we  calculated  profit 
as  8  percent  of  the  sum  of  COM  plus 
general  expenses.  Based  on  our 
verification  of  Dongbu's  and  Union's 
cost  response,  we  adjusted  Dongbu's. 
Union's,  and  DKI's  reported  COP  and 
CV  to  reflect  certain  adjustments  to 
general  and  administrative  expenses 
and  interest  expenses.  See  the 
Department's  separate  cost  calculation 
memoranda  for  Dongbu  (dated  August 
10, 1995)  and  Union/DKI  (dated 
September  21, 1995). 

bi  light  of  the  Federal  Circuit's 
decision  in  Federal  h4ogiul  v.  United 
States,  CAFC  No.  94-1097,  the 
Department  has  changed  its  treatment  of 
home-market  consumption  taxes.  Whwe 
merchandise  exported  to  the  United 
States  is  exempt  from  the  consumption 
tax,  the  Department  will  add  to  the  U.S. 
price  the  absolute  amount  of  such  taxes 
charged  on  the  comparison  sales  in  the 
home  market  This  is  the  same 
methodology  that  the  Department 
adopted  following  the  decision  of  the 
Federal  Circuit  in  Zenith  v.  United 
States,  988  F.  2d  1573, 1582  (1993),  and 
which  was  suggested  by.  that  court  in 
footnote  4  of  its  decision.  The  Coiut  of 
International  Trade  ("CTT")  overturned 
this  methodology  in  Federal  Mogul  v. 
United  States,  834  F.  Supp.  1391  (1993), 
and  the  Department  acquiesced  in  the 
OT's  decision.  The  Department  then 
followed  the  OTs  preferred 
methodology,  whidi  was  to  calculate 
the  tax  to  be  added  to  U.S.  price  by 
multiplying  the  adjusted  U.S.  price  by 
the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dimiping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Qrcuit,  which 
reversed  the  CTT  and  held  that  the 


statute  did  not  preclude  Commerce  from 
using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  (i.e.,  assessments 
that  are  unaffected  by  the  existence  or 
amount  of  home-market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  ("GATT")  and  the 
Tokyo  Round  Antidumping  Code, 
required  the  calculation  of  tax-neutral 
dumping  assessments.  The  Federal 
Circuit  remanded  the  case  to  the  QT 
with  instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

The  Department  has  determined  that 
the  "Zenith  footnote  4"  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized, 
Article  VI  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
required  that  dumping  assessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Second,  the  Uruguay  Round 
Agreements  Act  ("URAA")  explicitly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home-market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  United 
States  price  rather  than  subtracted  from 
home-market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  simi,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner  ^ 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  with  the  GATT. 

Dongbu 

In  accordance  with  section  773  of  the 
Act,  for  those  U.S.  models  for  which  we 
were  able  to  find  a  home-market  such  or 
similar  match  that  had  sufficient  above- 
cost  sales,  we  calculated  FMV  based  on 
the  packed,  f.o.b.,  ex-factory,  or 
delivered  prices  to  unrelated  purchasers 
in  the  home  market.  We  made 
adjustments,  where  applicable,  for 
certain  rebates  tied  to  specific  sales, 
post-sale  inland  freight,  home-market 
value-added  tax,  and  for  home  market 


direct  selling  expenses,  i.e.,  credit  and 
warranty  expenses.  We  also  adjusted 
FMV  for  differences  in  physical 
characteristics  of  the  merchandise. 
Finally,  we  adjusted  FMV  for 
differences  in  packing  by  deducting 
home-market  packing  expenses  from, 
and  adding  U.S.  packing  expenses  to, 
FMV. 

Union 

Because  the  Department  is  treating 
Union  and  DKI  as  a  single  producer  of 
certain  cold-rolled  carbon  steel  flat 
products  for  purposes  of  this  review,  we 
combined  Union's  and  DKI's  home- 
market  sales  and  cost-of-production  data 
bases  in  our  preliminary  calculations.  In 
accordance  with  section  773  of  the  Act, 
for  those  U.S.  models  for  which  we  were 
able  to  find  a  home-market  such  or 
similar  match  that  had  sufficient  above- 
cost  sales,  we  calculated  FMV  based  on 
the  packed,  f.o.b.,  ex-factory,  or 
delivered  prices  to  unrelated  purchasers 
in  the  home  market.  We  made 
adjustments,  where  applicable,  for  post- 
sale  inland  freight,  home-market  value- 
added  tax,  and  for  home-market  direct 
selling  expenses,  i.e.,  credit  expenses. 

We  treated  Union's  warehousing 
expense  as  an  indirect  selling  expense, 
rather  than  direct,  as  Union  had 
claimed,  because  Union  evenly 
alloat^d  this  expense  to  all  home- 
market  sales  across-the-board,  rather 
than  calculating  a  discrete  warehousing 
expense  for  each  home-market  sale. 

We  also  treated  Union's  pre-sale 
inland  freight  as  an  indirect  selling 
expense,  rather  than  direct,  as  Union 
had  claimed,  pursuant  to  the  decision 
by  the  Court  of  Appeals  for  the  Federal 
Circuit  in  Ad  Hoc  Committee  v.  United 
States,  13  F.3d  398  (Fed.  Cir.  1994).  The 
Department  considers  pre-sale 
movement  expenses  as  direct  selling 
expenses  only  if  the  movement 
expenses  in  question  are  directly  related 
to  the  home-market  sales  under 
consideration.  In  order  to  determine 
whether  pre-sale  movement  expenses 
are  direct  under  the  facts  of  a  particular 
case,  the  Department  examines  the 
respondent's  pre-sale  warehousing 
expenses,  since  the  pre-sale  movement 
charges  incurred  in  positioning  the 
merchandise  at  the  warehouse  are,  for 
analytical  purposes,  linked  to  pre-sale 
warehousing  expenses.  If  the  pre-sale 
warehousing  constitutes  an  indirect 
expense,  the  expense  involved  in  getting 
the  merchandise  to  the  warehouse  must 
also  be  indirect.  Conversely,  a  direct 
pre-sale  warehousing  expense 
necessarily  implies  a  direct  pre-sale 
movement  expense.  We  note  that, 
although  pre-sale  warehousing  expenses 
in  most  cases  have  been  found  to  be 


indirect  selling  expenses,  these 
expenses  may  be  deducted  from  FMV  as 
a  circumstance-of-sale  adjustment  in  a 
particular  case  if  the  respondent  is  able 
to  demonstrate  that  the  expenses  are 
directly  related  to  the  sales  under 
consideration.  In  the  instant  review. 
Union  did  not  distinguish  between  pre- 
and  post-sale  warehousing  expenses, 
nor  did  it  demonstrate  that  these 
expenses  were  directly  tied  to  the  home- 
market  sales  under  consideration.  The 
Department,  therefore,  determined  to 
treat  home-market  warehousing 
expenses  as  indirect  selling  expenses. 

We  also  adjusted  FMV  for  differences 
in  packing  by  deducting  home-market 
packing  expenses  from,  and  adding  U.S. 
packing  expenses  to,  FMV. 

During  the  verification  of  Union's 
responses,  the  Department  was  unable 
to  fully  verify  the  accuracy  of  Union's 
reported  home-market  product 
characteristics,  because  Union  did  not 
retain  the  relevant  information  in  its 
records.  It  is  the  Department's 
preference  to  calculate  antidumping 
duties  on  the  basis  of  price-to-price 
comparisons  whenever  possible.  It  is 
also  the  Department's  preference  to  use 
as  much  of  respondent's  data  as 
possible.  For  purposes  of  these 
preliminary  results,  therefore,  the 
Department  has  decided  to  use  Union's 
model-matching  product  characteristics, 
but  to  apply  to  all  of  Union's  price-to- 
price  sales  comparisons  a  flat,  across- 
the-board  adjustment  for  differences  in 
physical  characteristics  of  the 
merchandise  ("difmer")  of  20  percent  as 
the  best  information  otherwise  available 
("BIA").  Twenty  percent  is  the 
maximum  difmer  allowed  between  U.S. 
and  home-market  models  for  the 
purposes  of  comparison.  See  the 
Department's  internal  memorandum 
from  Joseph  A.  Spetrini  to  Susan  G. 
Esserman,  dated  August  8, 1995. 

We  were  able,  by  contrast,  to  verify 
DKI's  reported  product  characteristics. 
In  the  model-match  program,  therefore, 
we  programmed  the  computer, 
whenever  DKI  sales  were  used  as  a  basis 
for  comparison  with  Union's  U.S.  sales, 
to  apply  the  difmers  reported  by  DKI, 
rather  than  an  across-the-board  difmer 
of  20  percent,  as  we  did  when  Union's 
home-market  sales  were  used  as  a  basis 
for  comparison.  We  disagree,  however, 
with  DKI's  categorization  of  its 
thickness  tolerances  as  "standard." 
Based  on  the  Department's  model- 
matching  criteria,  we  have  concluded 
that  DKI's  thickness  tolerances  are  much 
closer  to  U.S.  "half-mill"  tolerances 
than  to  Union's  "standard"  tolerances. 
We  have  therefore  created  a  new 
category  of  thickness  tolerance — called 
"other"— for  DKI,  permitting  the 
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comparison  of  Union's  U.S.  sales  of 

"half-mill"  to  1  )Krs  home-market  sales. 

I 
Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  USP 
to  FMV,  we  preliminarily  determine 
that  the  following  margins  exist  for  the 
period  August  J8. 1993,  through  July  31, 
1994: 


Certain 
Steel 


q)Li 


D-RoLLED  Carbon 
Flat  Products 


Producer^ranufaburer/exporter 


Dongbu 
Union  ... 


Weighted- 
average 
margin  (per- 
cent) 


6.07 
1.21 


Interested  patties  may  request 
disclosure  withnn  5  days  of  the  date  of 
publication  of  ^is  notice  and  may 
request  a  heariiig  within  10  days  of 
publication.  Aiiy  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  Iftie  first  business  day 
thereafter.  Casa  briefs  and/ or  written 
comments  fron|  interested  parties  may 
be  submitted  n#  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  writte^  comments  or  at  a 
hearing. 

The  DefMirtment  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  ditties  on  all  appropriate 
entries.  Individiial  diffiBrences  between 
the  USP  and  FMV  may  vary  from  the 
percentages  stated  above. 

Furthermore,. the  following  deposit 
requirements  w|ll  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  7$l(a)(l)  of  the  Act.  A 
cash  deposit  of  estimated  antidumping 
duties  siiall  be  lequired  on  shipments  of 
certain  cold-rolled  carbon  steel  flat 
products  fit)m  Korea  as  follows:  (1)  The 
cash  deposit  rates  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  resultsjof  this  review;  (2)  for 
previously  investigated  companies  not 
listed  above,  th#  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review  or  the  original  less-than-fair- 
value  ("LTFV");  investigation,  but  the 


manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  depoeit 
rate  for  this  case  will  be  14.53  percent, 
which  is  the  "all  others"  rate  for  the 
LTFV  investigation.  See  Final 
Determination  ofSaies  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Korea,  58  PR 
37176  (July  9. 1993). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
§  353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  §  353.22. 

Dated:  December  8, 1995. 

Susan  G.  Essermon, 

Assistant  Secretary  for  Import 
Administration.  "^ 

[FR  Doc.  9&-30799  Filed  12-18-95;  8:45  am] 

BIUJNQ  OOOE  36ie-OS-P 


Determination  Not  to  Revoice 
Antidumping  Duty  Orders  and 
Findings  Nor  to  Terminate  Suspended 
investigations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Determination  Not  to  Revoke 
Antidumping  Duty  Orders  and  Findings 
Nor  to  Terminate  Suspended 
Investigations. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 

EFFECTIVE  DATE:  December  19. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230,  • 
telephone  (202)  482-4737. 


SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  §  353.25(d)(4)(iii),  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department's  regulations,  on  November 
1, 1995.  we  pOblished  in  the  Federal 
Register  a  notice  of  intent  to  revoke 
these  antidumping  duty  orders  and 
findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Within  the  specified  time 
frame,  we  received  objections  from 
domestic  interested  parties  to  our  intent 
to  revoke  these  antidumping  duty  orders 
and  findings  and  to  terminate  the 
suspended  investigations.  Therefore, 
because  domestic  interested  parties 
objected  to  our  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidumping  duty  orders  and 
findings  or  to  terminate  the  suspended 
investigations. 

Antidumping  Proceeding 

A-357-405 
Argentina 
Bari)ed  Wire  and  Barbless  Fencing 

Wire 
Objection  Date:  November  30, 1995; 

November  20. 1995 
Objector:  Oklahoma  Steel  &  Wire  Co.; 

histeel  Industries,  Inc.;  Keystone 

Steel  &  Wire  Company 
Contact:  Tom  Killiam  at  (202)  482- 

2704 
A-357-007 
Argentina 

Carbon  Steel  Wire  Rods 
Objection  Date:  November  30, 1995 
Objector:  OS  Industries,  hic;  GST 

Steel  Company;  North  Star  Steel 

Texas.  Inc.;  Co-Steel  Raritan,  Inc.; 

Atlantic  Steel  Company 
Contact  Tom  Killiam  at  (202)  482- 

2704 

A-559-502 
Singapore 
Light-Walled  Rectangular  Pipe  and 

Tube 
Objection  Date:  November  20, 1995 
Objector:  Hannibal  Industries,  Inc. 
Contact:  Tom  Killiam  at  (202)  482- 

2704 


A-588-090 
Japan 
Certain  Small  Electric  Motors  of  5  to 

150  Horsepower 
Objection  Date:  November  24, 1995 
Objector:  Reliance  Electric  Industrial 

Company 
Contact:  Nancy  Decker  at  (202)  482- 

5811 

Dated:  December  11. 1995. 
Josepli  A.  Spetrini, 

DeputyAssistant  Secretary  for  Compliance 
|FR  Doc.  95-30801  Filed  12-18-95;  8:45  am] 
BIUINQ  CODE  3610-OS-P 


[C-^1-818] 

Certain  Cut-to-l.ength  Cartwn  Steel 
Plate  From  Brazil;  Termination  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Tennination  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  September  15, 1995  (60  R 
47930),  in  response  to  a  request  from 
Companhia  Siderurgica  de  Tubarao 
(CST),  the  Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  countervailing  duty  order 
on  certain  cut-to-length  carbon  steel 
plate  from  Brazil  for  CST.  In  accordance 
with  19  CFR  355.22(a)(3)(1994),  the 
Department  is  now  terminating  this 
review  because  CST  has  withdrawn  its 
request  for  review. 
EFFECTIVE  DATE:  December  19, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C,  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  31, 1994,  the  Department 
received  a  request  for  an  administrative 
review  of  this  countervailing  duty  order 
horn  CST.  a  Brazilian  exporter  of  the 
subject  merchandise,  for  the  period 
January  1. 1994.  through  December  31. 
1994.  Although  an  importer  of  the 
subject  merchandise.  Wirth  Ltd.. 
requested  a  review  of  the  scope  of  this 
order  on  the  same  date,  no  interested 
party  other  than  CST  requested  a  review 
of  the  coimtervailing  duty  rate.  On 
September  15. 1994.  the  Department 
published  in  the  Federal  Register  (60 


FR  47930)  a  notice  of  "Initiation  of 
Countervailing  Duty  Administrative 
Review"  initiating  the  administrative 
review  of  CST  for  that  period.  On 
November  13, 1995,  CST  withdrew  its 
request  for  review  . 

Section  355.22(a)(3)  of  the 
Department's  regulations  stipulates  that 
the  Secretary  may  permit  a  party  that 
requests  a  review  to  withdraw  the 
request  not  later  than  90  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  the  requested  review.  In 
this  case,  CST  has  withdrawn  its  request 
for  review  within  the  90-day  period. 
Further,  no  other  interested  party 
requested  a  review  of  the  countervailing 
duty  rate  in  this  case,  and  we  have 
received  no  submissions  regarding 
CST's  withdrawal  of  its  request  for 
review.  Therefore,  we  are  terminating 
the  review  of  the  countervailing  duty 
order  on  certain  cut-to-length  carbon 
steel  plate  from  Brazil  for  CST. 

This  notice  is  published  in 
accordance  with  19  CFR  355.22(a)(3). 

Dated:  December  11, 1995. 
Joseph  A.  Spetrini, 

DeputyAssistant  Secretary  for  Compliance. 
[FR  Doc.  95-30800  Filed  12-18-95;  8:45  ami 

WLUNO  CODE  3S10-OS-P 


[C-333-002] 

Cotton  Yam  From  Peru;  Termination  of 
Countervailing  Duty  Administrative 
Review 

AOatlCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
countervailing  duty  administrative 
review. 

summary:  On  June  25, 1993,  (58  FR 
34414)  the  Department  of  Commerce 
(the  Department)  initiated  an 
administrative  review  of  the 
countervailing  duty  order  on  cotton 
yam  from  Peru  for  the  period  January  1, 
1992  through  December  31, 1992.  The 
Department  has  now  decided  to 
terminate  this  review. 
EFFECTIVE  DATE:  December  19, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

Background 

On  February  25, 1993,  the  Department 
received  a  request  for  an  administrative 
review  of  this  countervailing  duty  order 


from  the  American  Yam  Spinners 
Association  (AYSA)  for  the  period 
January  1, 1992  to  December  31, 1992. 
No  other  interested  party  requested  an 
administrative  review.  On  June  25, 1993 
the  Department  published,  in  the 
Federal  Register  (58  FR  34414),  a  notice 
of  "Initiation  of  Countervailing  Duty 
Administrative  Review."  On  December 
1, 1995,  AYSA  withdrew  its  request  for 
review. 

Section  355.22(a)(3)  of  the 
Department's  regulations  stipulates  that 
the  Secretary  may  permit  a  party  that 
requests  a  review  to  withdraw  the 
request  not  later  than  90  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  the  requested  review.  This 
regulation  also  provides  that  the 
Secretary  may  extend  the  time  limit  for 
withdrawal  of  a  request  if  it  is 
reasonable  to  do  so. 

Because  no  significant  work  has  been 
completed  on  this  review,  the 
aforementioned  request  for  withdrawal 
does  not  unduly  burden  the 
Department.  Therefore,  under  the 
circumstances  presented  in  this  review, 
we  are  waiving  the  9G-day  requirement 
in  section  355.22(a)(3).  Accordingly,  we 
are  terminating  this  review. 

This  notice  is  published  in 
accordance  with  section  355.22(a)(3)  of 
the  Department's  regulations. 

Dated:  December  11, 1995. 
Joseph  A.  Spetrini, 

DeputyAssistant  Secretary  for  Compliance. 
[FR  Doc.  95-30802  Filed  12-18-95;  8:45  ami 

BILUNG  CODE  3610-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

Olympic  Coast  National  Marine 
Sanctuary  Advisory  Council;  Meeting 

agency:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

action:  Notice;  Meeting  of  the  Olympic 
Coast  National  Marine  Sanctuary 
Advisory  Council. 


SUMMARY:  The  Advisory  Council  was 
established  in  December  1995  to  advise 
NOAA's  Sanctuaries  and  Reserves 
Division  regarding  the  management  of 
the  Olympic  Coast  National  Marine 
Sanctuary.  The  Advisory  Council  was 
convened  under  the  National  Marine 
Sanctuaries  Act. 

TIME  AND  PLACE:  Thursday,  January  18, 
1996,  from  9  a.m.  until  5  p.m.  The 
meeting  will  be  held  at  the  Clallam 
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County  Couxthouse,  Room  160,  223  East 
4th  Street.  Port  Angeles,  Washington. 
AOSOA:  This  is  the  first  meeting  of  the 
Advisory  Council  and  will  serve  as  an 
orientation  for  the  members.  General 
subjects  to  be  covered  will  include 
swearing  in  of  Council  members; 
introductions  of  Sanctuary  staff  and 
Council  member^  an  overview  of  the 
Olympic  Coast  National  Marine 
Sanctuary  and  the  National  Marine 
Sanctuary  Program;  and  a  review  of 
Council  operating  procedures  and 
requirements. 

PUBLIC  PARTiciPATioN:  The  meeting  will 
be  open  to  the  public.  Seats  will  be 
available  on  a  first-come,  first-served 
basis. 

FOR  FWmcn  MFOJHNATION  CONTACT: 
Nancy  Beres  at  (360)  457-6622  or 
Elizabeth  Moore  at  (301)  713-3141. 

Federal  Domestic  Aisistance  Catalog  Number 
11.429  Marine  Sanctuary  Program 

Dated:  December  12, 1995. 
David L. E^ans,       j  _.  ' 

Acting  Deputy  Assimant  Administtdtdr  for 
Ocean  Services  and  Coastal  Zone 
Management. 

(FR  Doc  95-30765  #iled  12-18-95;  8:45  am) 
I  COM  Jtia-W-H 


National  Tetocommunteatlons  and 
infonnation  Admfniatration 


Spectrum  Planning 
Committee 


Notice  of 

andPoHcyA 

(SPAC) 

SUMMARY:  In  accordance  with  the 
provisions  of  the  federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix, 
notice  is  hereby  given  that  the  Spectrum 
Planning  and  Policy  Advisory 
Committee  (SPAC)  will  meet  on  January 
19, 1996  from  9:30  a.m.  to  4:30  p.m.  in 
Room  1605  at  the  United  States 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC. 

The  Committee  jwas  established  on 
July  19, 1965  as  th|B  Frequency 
Management  Advisory  Council  (FMAC). 
The  name  was  changed  in  April,  1991, 
and  in  July,  1993,  to  refiect  the 
increased  scope  of  its  mission.  The 
objective  of  the  Committee  is  to  advise 
the  Secretary  of  Commerce  on  radio 
firequency  spectrum  planning  matters 
and  means  by  whijch  the  effectiveness  of 
Federal  Government  fi^uency 
management  may  be  enhanced.  The 
Committee  consists  of  nineteen 
members,  fifteen  ftom  the  private  sector, 
and  four  from  the  Federal  Government, 
whose  knowledge  of 
telecommunications  is  balanced  in  the 
functional  areas  o^  manufacturing. 


analysis  and  planning,  operations, 
research,  academia  and  international 
negotiations. 

The  principal  agenda  items  for  the 
meeting  will  be: 

(1)  Land  Mobile  Spectrum  Planning 
Options  Report; 

(2)  Public  and  Private  Understanding 
of  NTIA's  Mission; 

(3)  Results  of  WRC-95; 

(4)  Public  Safety  Wireless  Advisory 
Committee  (PSWAC)  Update; 

(5)  Update  of  Automated  ITU 
Spectrum  Management  System. 

The  meeting  will  be  open  to  public 
observations.  Public  entrance  to  the 
building  is  on  14th  Street  between  « 

Pennsylvania  Avenue  and  Constitution 
Avenue.  A  period  will  be  set  aside  for 
oral  comments  or  questions  by  the 
public  which  do  not  exceed  10  minutes 
each  per  member  of  the  public.  More 
extensive  questions  or  comments  should 
be  submitted  in  writmg  before  January 
11, 1996.  Other  public  statements 
regarding  Committee  affairs  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  Approximately  20  seats  will  be 
available  for  the  public  on  a  first-come, 
first-served  basis. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Federal  Information  Relay  Service 
(FIPS)  on  1-800-877-8339. 

Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  may  be  addressed  to  the 
Executive  Secretary,  SPAC,  Mr.  Richard 
A.  Lancaster,  National 
Telecommunications  and  Information 
Administration,  Room  4082,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230,  telephone  202- 
482-4487. 

Dated:  December  12. 1995.     - 
Richard  A.  Lancaster, 

Executive  Secretary,  Spectrum  Planning  and 

Policy  Advisory  Committee,  National 

Telecommunications  and  Information 

Administration. 

(FR  Doc.  95-30730  Filed  12-18-95;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Flt)er,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manutectured  in  ttie 
People's  Republic  of  Bangladesh 

December  13, 1995. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMB4TARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Bangladesh  and  exported  during  the 
period  January  1, 1996  through 
December  31, 1996  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1996  limits.  These  limits  are  being 
reduced  for  carryforward  applied  to  Uie 
1995  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 
Information  regarding  the  1996 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC,  but  are 


designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committea  for  the  Implemeiitatioii  of  Textile 
Agreemeiiis 

December  13, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  Uruguay  Round 
Agreements  Act,  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effisctive  on  January  1, 1996,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consiunption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Bangladesh 
and  exported  during  the  twelve-month 
period  beginning  on  January  1, 1996  and 
extending  through  December  31, 1996,  in 
excess  of  the  following  levels  of  restraint: 


Category 

Twelve-montri  restraint 
limit 

237 

331  , 

384,921  dozen. 
975,182  dozen  pairs. 

334 

335 - 

336«36  ...- 

rVW339 _ 

340/640 

117.430  dozen. 
210.847  dozen. 
377.317  dozen. 
1,093,045  dozen. 
2,470,896  dozen. 

341  

2,046,913  dozen. 

342/642 

354.148  dozen. 

347/348 

1.842,220  dozen.. 

361/CS1  ....~........~.... 

352/652 

562.460  dozen. 
8,391,323  dozen. 

363         

20.965,242  numbers. 

369-S' 

634  .._ .„ 

635 

1.405.316  kilograms. 
410,836  dozen. 
266,173  dozen. 

638«39 - 

641  

645/646 

647/648 

1.386,181  dozen. 
857.100  dozen. 
325,529  dozen. 
1,158,630  dozen. 

847 

615,190  dozen. 

^  Category    369-S: 
6307.102005. 


only     HTS     number 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1995  through  December 
31, 1995  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Conunissioner  of  Customs  should  construe 


entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  95-30810  Filed  12-18-95;  8:45  am) 
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Adjustment  of  Import  Restraint  Limits 
for  Certain  Cotton,  Wool  and  Man- 
Made  Rber  Textile  Products  Produced 
or  Manufactured  in  Brazil 

December  13, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  December  18. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLBNENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17318.  published  on  April  5, 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

Troy  H.  Crilib, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
AgreoBents 

December  13, 1995. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns,  among  other  things,  imports  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured 
in  Brazil  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1995 
and  extending  through  Decemt)er  31, 1995. 

Elective  on  December  18, 1995,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing: 


Category 

Twelve-month  restraint 
limits 

SuWevels  in  the  ag- 
gregate 
218 

219 - 

225     

5.853.092  square  me- 
ters. 

19.649,429  square 
meters. 

10,242,909  square 

300/301  

338/339/638«39 

347/348 

350         

meters. 
7,938,138  kilograms. 
1.575,064  dozen. 
1.137.539  dozen. 
163,615  dozen. 

369-D2 

410/624 

567,267  kilograms. 
11,706.183  square 

meters  of  wtiich  not 
more  than  3,021,972 
square  meters  shall 
t>e  in  Category  410. 

'The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31    1994. 

2  Category  369-D:  only  HTS  numbers 
6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[PR  Doc.  95-30803  Filed  12-18-95;  8:45  am] 
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Request  for  Public  ComiTMnts  on 
Bilateral  TextU*  Consultations  with  the 
Government  of  Bulgaria  on  Certain 
Wool  Textile  Products 

December  13, 1995. 
agency:  Committee  for  the 
ImplementatioQ  of  Textile  Agreements 
(OTA). 
action:  Notice.! 

FOR  FURTHER  IMK)RMAT10N  COtfTACT: 
Naomi  Freeman,  International  Trade 
Sp>ecialist,  Offioe  of  Textiles  and 
Apparel,  U.S.  I^partment  of  Commerce, 
(202)  482-4212i  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

8UPPI.SMB«r  ART  INFORMATION: 

Authority:  Exe(}utive  Order  1 1651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  df  1956,  as  amended  (7 
U.S.C  1854).        ! 

On  Novembet  29, 1995,  in  accordance 
with  Section  20h  of  the  Agricultural  Act 
of  1956,  as  amended,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Bulgaria  with  respect  to  women's  and 
girls'  wool  suitsiin  Category  444, 
produced  or  manufactured  in  Bulgaria. 

The  purpose  af  this  notice  is  to  advise 
the  public  that,  ^f  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Bulgaria,  the  Committee 
for  the  Implementation  of  Textile 
Agreements  mar  later  establish  a  limit 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  wool 
textile  products  in  Category  444, 
produced  or  manufactured  in  Bulgaria 
and  exported  during  the  twelve-month 
period  which  bagan  on  November  29, 
1995  and  extends  through  November  28, 
1996.  at  a  level  *f  not  less  than  59,569 
numbers.  I 

A  statement  o^  serious  damage 
concerning  Category  444  follows  this 
notice. 

Anyone  wishifeig  to  comment  or 
provide  data  or  Information  regarding 
the  treatment  of  Category  444,  or  to 
comment  on  donestic  production  or 
availability  of  products  included  in 
Category  444,  is  invited  to  submit  10 
copies  of  such  cbnunents  or  information 
to  Troy  H.  Cribfal  Chairman,  Committee 
for  the  Implem^tation  of  Textile 
Agreements.  U.3.  Etepartment  of 
Commerce,  Wasiiington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  receited  will  be  considered 
in  the  context  of  the  consultations  with 
the  Govemment|of  Bulgaria. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Cominents  or  information 


submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the 
implementation  of  an  agreement  is  not 
a  waiver  in  any  respect  of  tlie  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affiairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  444.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Bulgaria,  further  no^ce 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  te'rms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20, 1994). 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Statement  of  Serious  Damage 

Bulgaria 

Women's  and  Girb'  Wool  Saits— Categoiy 


November  199S 

Import  Situation  and  Conclusion 

U.S.  imports  of  women's  and  girls' 
wool  suits.  Category  444.  from  Bulgaria 
reached  59.569  units  for  the  year-ending 
August  1995,  almost  14  times  the  4,305 
units  imported  during  the  same  period 
a  year  earlier.  Bulgaria  shipped  41,624 
units  during  1994  and  1,161  units  in 
1992.  There  were  no  imports  frora 
Bulgaria  in  1993.  Imports  from  Bulgaria 
were  4.6  percent  of  total  U.S.  imports  of 
Category  444  in  the  year-ending  August 
1995,  and  were  equivalent  to  1.5  percent 
of  U.S.  production  of  Category  444  for 
the  year-ending  June  1995. 

U.S.  imports  of  women's  and  girls' 
wool  suits  from  Bulgaria  in  Category 
444  during  the  first  eight  months  of 
1995  was  $50.27  per  unit,  65  percent 
below  the  average  U.S.  producers'  price 
for  women's  and  girls'  wool  suits. 

The  sharp  and  substantial  increase  of 
low-valued  Category  444  imports  from 
Bulgaria  is  causing  serious  damage  to 


the  U.S.  domestic  industry  producing 
women's  and  girls'  wool  suits. 
U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  of  women's  and  girls' 
wool  suits.  Category  444,  fell  from 
6,286,000  units  in  1992  to  4,309.000 
units  in  1994,  a  decline  of  31  percent. 
Domestic  production  of  women's  and 
girls'  wool  suits  continued  to  decline  in 
1995,  falling  to  3,961,000  units  in  the 
year-ending  June  1995,  22  percent 
below  the  year-ending  June  1994  level. 
In  contrast,  imi>orts  of  Category  444 
increased  fk)m  943,000  units  in  1992  to 
1,093,000  units  in  1994,  a  16  percent 
increase.  Category  444  imports  surged  to 
1,307,000  units  in  the  year-ending 
August  1995,  24  percent  above  the  year- 
ending  August  1994  level. 

The  ratio  of  imports  to  domestic  - 
production  increased  bora  15  percent  in 
1992  to  25  percent  in  1994  to  31  percent 
in  the  year-ending  June  1995.  The  share 
of  the  U.S.  maricet  for  women's  and 
girls'  wool  suits  held  by  dojnestic 
manufacturers  fell  from  92  percent  in 
1992  to  88  percent  in  1994,  and  to  82 
percent  in  die  year-ending  June  1995. 
(PR  Doc.  95-30812  Filed  12-18-95;  8:45  am] 
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Announcement  of  Irnport  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Rt>er  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
tlie  People's  Reputilic  of  China 

December  13, 1995. 

AQB4CY:  Conunittee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  Bilateral  Cotton,  Wool,  Man-    - 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement. 


effiected  by  exchange  of  notes  dated 
March  29, 1995  and  June  8, 1995, 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
China  establishes  limits  for  the  period 
beginning  on  January  1, 1996  and 
extending  through  December  31, 1996. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commisioner  of  Customs  to  establish 
the  1996  limits.  The  limits  for 
Categories  336,  362  and  642  in  Group  I 
have  been  reduced  for  carryforward 
applied  in  1995. 

'These  limits  may  be  subject  to 
revision  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  rai  Textiles  and  Clothing 
(ATC).  On  the  date  that  China  becomes 
a  member  of  the  World  Trade 
Organization  and  the  United  States 
applies  the  Uruguay  Round  Agreements 
to  China,  the  restraint  limits  will  be 
modified  in  accordance  with  the  ATC. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65531. 
published  on  December  20, 1994). 
Information  regarding  the  1996 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
December  13, 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  pursuant  to  the 
Bilateral  Cotton,  Wool.  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  March  29, 1995  and  June  8, 1995, 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China, 
you  are  directed  to  prohibit,  effective  on 
January  1, 1996,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  China  and  exported  during 
the  twelve-month  period  beginning  on 
■  January  1, 1996  and  extending  through 


December  31, 1996,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Group  I 

200,  218,  219.  226. 
237,239,300/301, 
313-315.  317/326, 
331,333-336, 
338/339,  340-342, 
345,  347/348, 
350-352,  359-C', 
35^V  2,  360-363, 
369-D3,  369-H«, 
369-LS,410,433- 
436,  438,  440, 
442-444.  445/446. 
447,  448,  607, 
611,613-615, 
617,631,633- 
636,  638/639, 
640-643,  644/844. 
645/646,  647-652, 
659-C«,  659-H^ 
659-S«,  666, 
669-P«,  670-^-'o. 
831.833,835, 
836,  840,  842  and 
845-847,  as  a 
group. 

Subievels  in  Group  1 

200 

218 

219 

226 

237 

239 

300/301 

313 

314 

315 

317/326 


331  

333  . — 

334  . 

335 

335 

338/339 


Twelve-month  Hmit 


1,431,618,042  square 
meters  equivalent. 


340 

341 

342 
345 


655,730  kilograms. 

10,878,344  square 
meters. 

2,255,185  square  me- 
ters. 

10,240,181  square 
meters. 

1,761,510  dozen. 

2,762,764  kilograms. 

3,700,967  kilograms. 

41,216,950  square 
meters. 

47,544,226  square 
r/Vers. 

15^/J95,467  square 
meters. 

19,743,397  square 
meters  of  wtiich  not 
more  than  3,777,300 
square  meters  stiall 
be  in  Category  326. 

4,861,921  dozen  pairs. 

90,718  dozen. 

305,459  dozen. 

375,032  dozen. 

153,702  dozen. 

2,370,396  dozen  of 
wtiicti  not  more  than 
1,799,390  dozen 
shall  be  in  Cat- 
egories 338-S/339- 
S". 

816,568  dozen  of 
which  not  more  than 
408,284  dozen  shall 
be  in  Category  340- 

Z12. 

652.595  dozen  of 
which  not  more  than 
391,557  dozen  shall 
be  in  Category  341- 

Y13. 

256,222  dozen. 
128,260  dozen. 


Category 

347/348 

350 

351  

352 

359-C  

359-V  

360 


361  .... 
362.... 
363 .... 
369-0 
369-H 

410  .... 


433 

434 

435 

436 

438 

440 

442 

443 

444 

445/446 

447 

448 

607 

611  

613 

614 

615 

617 

631  

633 

634 

635  ...... 

636 

638/639 

640 

641  

642 

643  ...... 

644/844 
645/646 

647 

648 

649 

650 


Twelve-month  limit 


2,404,650  dozen. 

154.357  dozen. 

500,983  dozen. 

1.801,164  dozen. 

559,672  kilograms. 

815,151  kitograms. 

7,176.252  numbers  of 
whk:h  not  more  ttian 
4,894,897  numt>ers 
shall  be  in  Category 
360-P'*. 

4,012,966  numtjers. 

6,978,163  numbers. 

29,977,812  numbers. 

4,480,901  kitograms. 

4,645,985  kilograms. 

3.070,837  kilograms. 

1 ,958,724  square  me- 
ters of  whk:h  not 
more  than  1,570,129 
square  meters  shall 
be  in  Category  410- 
A's  and  not  more 
than  1,570,129 
square  meters  shall 
be  in  Category  410- 
B'«. 

22,823  dozen. 

13,004  dozen. 

23,885  dozen. 

14,862  dozen. 

26,007  dozen. 

37,155  dozen  of  wtwch 
not  more  than 
21,231  dozen  shall 
be  in  Category  440- 

41,401  dozen. 

133,754  numbers. 

200.831  numbers. 

284,340  dozen. 

77,298  dozen. 

21,729  dozen. 

3,038,521  kilograms. 

5,193,696  square  me- 
ters. 

7,128,602  square  me- 
ters. 

11,202,088  square 
meters. 

23,320,711  square 
meters. 

16.293.945  square 
meters. 

1,184,416  dozen  pairs. 

53,496  dozen. 

582,000  dozen. 

607,949  dozen. 

525,752  dozen. 

2,365,174  dozen. 

1,437,870  dozen. 

1,293,980  dozen. 

300,013  dozen. 

485,182  numbers. 

3,474.297  numbers. 

820,148  dozen. 

1,509,521  dozen. 

1,078,543  dozen. 

876,418  dozen. 

109,116  dozen. 
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Category 

Tweiva-month  limit 

661 ..:... 

„.. 

736,428  dozen  of 
wt)ich  not  more  than 
129,653  dozen  shall 

be  in  Category  651- 
B'«. 

852 ..._ 

.... 

2,513,065  dozen. 

Owl   w .....H 

.... 

389,873  kilograms. 

BOW  n  A.._...._..... 

«.. 

2.683.454  kilograms. 

66v^  .......«.«..._ 

.... 

580,290  kilograms. 

666 

«.. 

3,376,561  kitograms. 

669-P  

.... 

1.894.083  kitograms. 

67(W. 

..M 

15,074,868  kitograms. 

831 

503,383  dozen. 

833 

na. 

26,336  dozen. 

636  ....->.. „ 

.... 

119,061  dozen  pairs. 

836 

.... 

264,027  dozen. 

840 

.... 

463,151  dozen. 

842 , 

.... 

255,783  dozen. 

845 ......... 

.... 

2.420,585  dozen. 

846 

166,561  dozen. 

847 -... 

... 

1,222.614  dozen. 

Group  II 

330.  332.  349,  35! 

» 

121.132,069  square 

354.359-0", 

meters  equivalent. 

431,  432.  439. 

459.630.632, 

653.  654  and  659- 

0»  as  a  group 

Group  III 

201.  220.  222.  222 

. 

255.798,114  square 

224-V«,  224- 

meters  equivalent. 

0».  225,  227. 

229.369-0». 

40a  414,  464. 

465.  469.  600, 

603,604-02*. 

606,  618-622, 

624-629,665, 

669-0»and 

670-O»,  as  a 

group 

Subievel  in  Group 

II 

224-V  

... 

3,393,051  square  me- 
ters. 

Group  IV 

832.  834,  838.  839 

11,030.580  square 

843.  850-662,  858  | 

meters  equivalent. 

afxJ859,  as  a 

group. 

Levets  not  in  a 

Group 

369-82^  

... 

610,158  kilograms. 

863-S»  - 

... 

8,532,986  numbers. 

870 

32.771.172  kitograms. 

^Category 
numt)ers 
6103.49.8034. 
6104.69.8010. 
6114.20.0062. 
6203.42.2090. 
6211.32.0010, 
6211.42.0010. 


&59-C:  only  HIS 
6103.42.2025. 
6104.62.1020, 
6114.20.0048, 
6203.42.2010, 
6204.62.2010. 
6211.32.0025    and 


359-V:  only  HTS 
6103.19.2030. 
6104.12.0040, 
6110.20.1022. 
6110.20.2030. 
6110.90.9044. 
6201.92.2010. 
6203.19.1030. 
'  6204.12.0040. 
6211.32.0070    and 


2  Category 
numtjers 
6103.19.9030. 
6104.19.8040. 
6110.20.1024, 
6110.20.2035. 
6110.90.9046, 
6202.92.2020. 
6203.19.9030, 
6204.19.8040. 
6211.42.0070. 

3  Category  369-D:  only  HTS 
numt)ers  6302.60.0010. 
6302.91.0005  and  6302.91.0045. 

^Category  369-H:  only  HTS 
numt)ers  4202.22.4020. 

4202.22.4500  and  4202.22.8030. 

5  Category  369-L:  only  HTS  num- 
bers 4202.12.4000,  4202.12.8020. 
4202.12.8060.  4202.92.1500. 

4202.92.3015  and  4202.92.6090. 

« Category  659-C:  only  HTS 
numl)ers  6103.23.0055, 

6103.43.2020.  6103.43.2025. 

6103.49.2000.  6103.49.8038. 

6104.63.1020.  6104.63.1030. 

6104.69.1000.  6104.69.8014. 

61 1 4.30.3044.  61 1 4.30.3054. 

6203.43.2010,  6203.43.2090, 

6203.49.1010.  6203.49.1090. 

6204.63.1510.  6204.69.1010. 

6210.10.9010,  6211.33.0010. 

6211.33.0017  and  6211.43.0010. 

'Category  65&-H:  only  HTS 
numt)ers  6502.00.9030. 

6504.00.9015.  6504.00.9060. 

6505.90.5090.  6505.90.6090. 

6505.90.7090  and  6505.90.8090. 


659-S:  only  HTS 
6112.31.0010. 
6112.41.0010. 
6112.41.0030. 
6211.11.1010. 
6211.12.1010    and 


8  Category 
numbers 
6112.31.0020. 
6112.41.0020. 
6112.41.0040, 
6211.11.1020, 
6211.12.1020. 

9  Category  669-P:  only  HTS 
numbers  6305.31 .001 0, 
6305.31.0020  and  6305.39.0000. 

10  Category  670-L  only  HTS 
numbers  4202.12.8030, 
4202.12.8070.  4202.92.3020, 
4202.92.3030  and  4202.92.9025. 

"Category  338-S:  all  HTS  num- 
bers except  6109.10.0012, 
6109.10.0014,  6109.10.0018  and 
6109.10.0023;  Category  339-S:  all 
HTS  numbers  except  6109.10.0040, 
6109.10.0045,  6109.10.0060  and 
6109.10.0065. 


^2  Category 
numbers 
6205.20.2020, 
6205.20.2060. 

13  Category 
numbers 
6206.30.3010. 
6211.42.0054. 

*^  Category 
numbers 
6302.21.5010, 
6302.21.9010. 
6302.31.5010. 
6302.31.9010. 

15  Category 
numbers 
5111.11.7030. 
5111.19.2000, 
5111.19.6040. 
5111.19.6080. 
5111.30.9000. 
5111.90.9000. 
5212.12.1010, 
5212.14.1010, 
5212.21.1010, 
5212.23.1010, 
5212.25.1010. 
5407.91.0510. 
5407.93.0510. 
5408.31.0510. 
5408.33.0510. 
5515.13.0510, 
5515.92.0510, 
5516.32.0510, 


340-Z:    only    HTS 

6205.20.2015, 

6205.20.2050    and 

341-Y:    only    HTS 

6204.22.3060, 

6206.30.3030    and 

360-P:  only  HTS 
6302.21.3010, 
6302.21.7010. 
6302.31.3010. 

6302.31.7010    and 

410-A:  only  HTS 
5111.11.3000. 
5111.11.7060. 
5111.19.6020, 
5111.19.6060, 
5111.20.9000, 
5111.90.3000, 
5212.11.1010, 
5212.13.1010. 
5212.15.1010, 
5212.22.1010. 
5212.24.1010, 
5311.00.2000, 
5407.92.0510, 
5407.94.0510, 
5408.32.0510, 
5408.34.0510. 
5515.22.0510, 
5516.31.0510, 
5516.33.0510, 


5516.34.0510  and  6301.20.0020. 


16  Category 
numbers 
5007.90.6030. 
5112.11.2060, 
5112.19.9020, 
5112.19.9040, 
5112.19.9060, 
5112.30.3000, 
5112.90.9010, 
5212.11.1020, 
5212.13.1020, 
5212.15.1020. 
5212.22.1020. 
5212.24.1020, 
5309.21.2000. 
5407.91 .0520, 
5407.93.0520. 
5408.31.0520. 
5408.33.0520, 
5515.13.0520, 
5515.92.0520. 
5516.32.0520, 
5516.34.0520. 


410-B:  only  HT9 
5007.10.6030. 
5112.11.2030. 
5112.19.9010, 
5112.19.9030, 
5112.19.9050, 
5112.20.3000. 
5112.90.3000, 
5112.90.9090. 
5212.12.1020. 
5212.14.1020, 
5212.21.1020. 
5212.23.1020, 
5212.25.1020. 
5309.29.2000. 
5407.92.0520, 
5407.94.0520. 
5408.32.0520. 
5408.34.0520, 
5515.22.0520, 
5516.31.0520. 

5516.33.0520    and 


^'Category  440-M:  HTS  num- 
bers 6203.21.0030.  6203.23.0030. 
6205.10.1000,  6205.10.20ia 

6205.10.2020,  6205.30.1510, 

6205.30.1520.  6205.90.3020. 

6205.90.4020  and  621 1 .31 .0030. 

18  Category  651-B:  only  HTS 
numbers  6107.22.0015  and 
6108.32.0015. 

« Category  359-0:  all  HTS  num- 


22  Category  224-0:  all  HTS  num- 
bers       except         5801.21.0000. 


bers        except 

6103.49.8034. 

6104.69.8010. 

6114.20.0052. 

6203.42.2090, 

6211.32.0010, 

6211.42.0010 

6103.19.2030. 

6104.12.0040, 

6110.20.1022, 

6110.20.2030, 

6110.90.9044. 

6201.92.2010, 

6203.19.1030, 

6204.12.0040, 

6211.32.0070 


6103.42.2025, 
6104.62.1020, 
6114.20.0048, 
6203.42.2010, 
6204.62.2010. 
6211.32.0025, 
(Category  359-C); 
6103.19.9030, 
6104.19.8040, 
6110.20.1024, 
6110.20.2035, 
6110.90.9046, 
6202.92.2020, 
6203.19.9030. 
6204.19.8040, 
6211.42.0070 


and 
(Category  359-V). 

20  Category  659-0:  all  HTS  num- 
bers except 
6103.43.2020. 
6103.49.2000. 
6104.63.1020. 
6104.69.1000. 
61 14.30.3044, 
6203.43.2010. 
6203.49.1010, 
6204.63.1510, 
6210.10.9010. 
6211.33.0017. 


6103.23.0055. 
6103.43.2025. 
6103.49.8038. 
6104.63.1030. 
6104.69.8014. 
6114.30.3054, 
6203.43.2090. 
6203.49.1090, 
6204.69.1010. 
6211.33.0010, 
6211.43.0010  (Cat- 


egory 659-C);  6502.00.9030, 
6504.00.9015,  6504.00.9060, 

6505.90.5090.  6505.90.6090. 

6505.90.7090,  6505.90.8090  (Cat- 
egory 659-H);  6112.31.0010, 
6112.31.0020.  6112.41.0010. 

6112.41.0020,  6112.41.0030. 

6112.41.0040.  6211.11.1010. 

6211.11.1020.  6211.12.1010  and 
6211.12.1020  (Category  659-S). 

21  Category    224-V:    only    HTS 
5801.21.0000. 


numbers 

5801.23.0000, 

5801.25.0010. 

5801.26.0010, 

5801.31.0000, 

5801.34.0000, 

5801.35.0020. 

5801.36.0020. 


5801.24.0000. 
580125.0020. 
5801.26.0020. 
5801.33.0000. 
5801.35.0010. 
5801.36.0010    and 


5801.23.0000. 
5801.25.0010. 
5801.26.0010. 
5801.31.0000. 
5801.34.0000. 


5801.24.0000, 
5801.25.0020. 
5801.26.0020. 
5801.33.0000, 
5801.35.0010, 


5801.35.0020,    5801.36.0010    and 
5801.36.0020  (Category  224-V). 

23  Category  369-0:  all  HTS  num- 
bers except  6302.60.0010, 
6302.91.0005  and  6302.91.0045 
(Category  369-D);  4202.22.4020, 
4202.22.4500,  4202.22.8030  (Cat- 
egory 369-H);  4202.12.4000. 
4202.12.8020.  4202.12.8060. 

4202.92.1500.  4202.92.3015, 

4202.92.6090     (Category    369-L); 
and  6307.10.2005  (Category  369- 

2*  Category  604-O:  all  HTS 
numbers  except  5509.32.0000 
(Category  604-A). 

25  Category  669-0:  all  HTS  num- 
bers except  6305.31.0010. 
6305.31.0020  and  6305.39.0000 
(Category  669-P). 

2«  Category  670-O:  only  HTS 
numbers  4202.22.4030. 

4202.22.8050  and  4202.32.9550. 

27  Category  369-S:  only  HTS 
number  6307.10.2005. 

28  Category  863-S:  only  HTS 
number  6307.10.2015. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1995  through  December 
31, 1995  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  has  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  conversion  fector  for  merged 
Categories  638/639  is  12.96  (square  meters 
equivalent/category  unit). 

Should  China  become  a  member  of  the 
World  Trade  Oi^anization  (WTO)  and  the 
United  States  applies  the  Uruguay  Round 
Agreements  to  China,  the  limits  set  forth 
above  may  be  subject  to  adjustment  in  the 
future  pursuant  to  the  provisions  of  the 
Uruguay  Round  Agreement  on  Textiles  and 
Gothing,  the  Uruguay  Round  Agreements 
Act  and  any  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  S53(a)(l). 


Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  tmpiementation 
of  Textile  Agreements. 

[PR  Doc.  95-30807  Filed  12-18-95;  8:45  am) 
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AmerKlment  of  Import  Limits  and 
Establishment  of  Special  Access 
Levels  for  Certain  Cotton,  Wool  and 
Man  Made  Fiber  TextHe  Products 
Produced  or  Manufactured  in 
CokMnbla 

December  13, 1995. 
aqbcy:  Cominittee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
import  limits  and  establishing  special 
access  levels. 

EFFECTIVE  DATE:  December  20, 1995. 
FOR  FURTHER  INFORKMTION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Anthority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Pursuant  to  Memoranda  of 
Understanding  (MOUs)  dated  June  27, 
1995  and  August  9, 1995,  Special 
Access  Levels  are  being  established  for 
textile  products  in  Categories  352/652 
and  444  under  the  Andean  Special 
Access  Textile  Program  for  textile 
products  which  are  assembled  in 
Colombia  from  fabric  wholly  formed 
and  cut  in  the  United  States  that  are 
intended  for  re-export  to  the  United 
States  during  the  periods  April  1, 1995 
through  December  31, 1995  (Categories 
352/652)  and  January  1,  1995  through 
December  31, 1995  (Category  444). 
There  is  a  sublimit  for  products  that  are 
not  assembled  from  U.S.  formed  and  cut 
fabrics. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish  a 
Special  Access  I^vel  at  22.500,000 
dozen  for  Categories  352/652  and 
201,000  numbers  for  Category  444.  The 
current  limits  for  Categories  352/652 
and  444  shall  be  amended  to  become 
sublimits  to  the  Special  Access  Levels  at 
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levels  of  2,250,000  and  80,400  numbers, 
respectively. 

A  description  df  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Eagistar  f  otice  59  FR  65531. 
published  on  December  20, 1994).  Also 
see  60  FR  45144,  published  on  August 
30, 1995;  60  FR  4S145,  published  aa 
August  30, 1995;  $0  FR  53762, 
published  on  October  17, 1995. 

Requirements  f0r  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Regiatar  notices  51  FR  21208, 
published  on  June  11, 1986;  52  FR 
26057,  pubUshed  on  July  10, 1987;  and 
54  FR  50425,  pub|ishiBd  on  December  6, 
1989. 

The  letter  to  th^  Commissioner  of 
Customs  and  the  actions  talcen  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  ef  the  MOUs,  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing,  but  an  designed  to  assist 
only  in  tlie  implementation  of  certain  of 
their  provisions,  i 
TrojrRCrikb,  ' 

Chainnan,  ConunitUefor  the  Implementation 
of  Textile  Agpeementg. 

t  iwliw  taiplwwitiHan  of  Tndfe 


December  13, 1995. 
Conunissionor  of  Customs, 
Department  of  the  Tieasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  August  24, 1995,  by  the 
Cliairman,  ConunitteB  for  tlie  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  cotton,  wool  and  man- 
made  fiber  textile  products,  produced  or 
manu&ctuied  in  Colombia  and  exported 
during  tlie  periods  /^ril  1. 1995  and  through 
December  31, 1995  (Categories  352/652)  and 
January  1, 1995  and  through  December  31, 
1995  (Category  444). 

Efiiective  on  December  20, 1995,  you  are 
directed,  pursuant  td  Memoranda  of 
Understanding  (MOUs)  dated  June  27, 1995 
and  August  9, 1995  between  the 
Governments  of  the  United  States  and 
Colombia,  and  imdet  the  terms  of  the  Special 
Access  Textile  Program,  as  set  forth  in  51  FR 
21208  Uune  11, 198$),  52  FR  26057  (July  10, 
1967)  and  54  FR  504^5  (December  6, 1989), 
to  establish  a  Special  Access  Level  for 
properly  certified  textile  products  in 
Categories  352/652  afid  444  which  are 
assembled  in  Colomi^ia  from  Satiric  formed 
and  cut  in  the  United  States  and  re-exported 
to  the  United  States  from  Colombia  during 
the  periods  April  1. 1995  through  Decem^r 
31, 1995  (Categories  352/652)  and  January  1, 
1995  tluDugh  December  31, 1995  (Category 
444). 

Also  pursuant  to  t^e  MOUs,  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 


Round  Agreement  on  Textiles  and  Qothing 
(ATC),  3rou  are  directed  to  amend  the  cunent 
limits  for  Categories  352/652  and  444  to 
become  sublimits  to  the  Special  Access 
Levels  for  textile  products  not  assembled 
from  U.S.  formed  and  cut  fabrics. 

The  new  Special  Access  Levels  and  their 
sublimits  are  listed  below: 


Category 

Special  Access  Level 

352/652  (Special  Ac- 

22,500,000 dozen. 

cess). 

352«52  (non-Special 

2,250,000  dozen. 

Access  sublimit). 

444  (Special  Access) 

201 JOOO  numbers. 

444  (non-Spedal  Ac- 

80,400 numt)ers. 

cess  subimit). 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certifoation  requirements 
established  in  the  directive  of  December  5, 
1995,  shall  be  denied  entry  unless  the 
Government  of  Colombia  authorizes  the  entry 
and  any  charges  to  the  appropriate  specific 
limit.  Any  shipment  which  is  declared  for 
entry  under  the  Special  Access  Program  but 
found  not  to  qualify  shall  be  denied  entry 
into  the  United  States. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  £all  within  the  foreign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-30804  Filed  12-18-95;  8:45  am) 
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AnfwuncenMnt  of  Import  Umils  end 
Queranteed  Access  Levels  for  Certsin 
Cotton  end  Men  Made  Fiber  Textile 
Products  Produced  or  Menutacturad  in 
ElSelvador 

December  13, 1995. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  guaranteed  access  levels. 

liH-bCIIVE  date:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMBfTARV  INFORMATION: 


Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  import  restraint  limits  for  textile 
products,  produced  or  manufectuied  in 
El  Salvador  and  exported  during  the 
period  January  1, 1996  through 
Etecember  31, 1996  are  based  on  limits 
notiRed  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC).  The  Guaranteed  Access  Levels 
are  being  established  pursuant  to 
Memoranda  of  Understanding  (MOUs) 
dated  September  26, 1994  and  July  6, 
1995  between  the  Governments  of  the 
United  States  and  El  Salvador. 

In  the  letter  published  below,  the 
Chairman  of  QTA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  and  guaranteed  access  levels 
for  1996. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff     S 
Schedule  of  the  United  States  (see 
Federal  Regisio-  notice  59  FR  65531. 
published  on  December  20, 1994). 
Information  regarding  the  1996 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
,  Requirements  for  participation  in  the 
S^)ecial  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11, 1986;  52  FR 
26057,  published  on  July  10. 1987;  54 
FR  50425.  published  on  December  6, 
1989;  and  60  FR  2740,  published  on 
January  11. 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  September  26, 
1994  and  July  6. 1995  MOlTs,  the 
Uruguay  Round  Agreements  Act  and  the 
ATC,  but  are  designed  to  assist  only  in 
the  implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  fm-the  Implementation 
of  Textile  Agreements. 

Conmittee  fiir  the  Implementatiop  of  Tsxttls 
Agreenenta 

December  13, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Conunissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing 
(ATC);  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3, 1972, 
as  amended,  you  are  directed  to  prohibit. 


effective  on  January  1, 1996,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  constmiption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufectured  in  El  Salvador 
and  exported  during  the  twelve-month 
period  Manning  on  January  1, 1996  and 
extending  through  December  31, 1996,  in 
excess  of  the  following  restraint  limits: 


Category 

Twelve-montti  limit 

3A0I6A0  .._ „ 

351/651 

953,391  dozen. 
366,000  dozen. 

352«52 

6,603,774  dozen. 

The  Conmiittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  9&-30809  Filed  12-18-95;  8:45  am) 
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Imports  charged  to  these  category  limits  for 
the  periods  January  1, 1995  through 
Decembw  31, 1995  (Categmies  340/640)  and 
March  27, 1995  through  December  31, 1995 
(Categories  351/651  and  352/652)  shall  be 
charged  against  those  levels  of  restraint  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  those  periods  have 
been  exhausted  Ira  previous  entries,  such 
goods  shall  be  subiect  to  the  levels  set  forth 
in  this  directive. 

The  limits  set  forth  alwve  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

Pursuant  to  Memoranda  of  Understanding 
dated  September  26, 1994  and  July  6, 1995 
between  the  Governments  of  the  United 
States  and  El  Salvador  and  under  the  terms 
of  the  Special  Access  Program,  as  set  forth  in 
51  FR  21208  (June  11, 1986),  52  FR  26057 
Only  10, 1987)  and  54  FR  50425  (December 
6, 1989),  effective  on  January  1, 1996,  you  are 
directed  to  establish  guaranteed  access  levels 
for  properly  certified  cotton  and  man-made 
fiber  textile  products  in  the  following 
categories  which  are  assembled  in  El 
Salvador  from  febric  formed  and  cut  in  the 
United  States  and  re-exported  to  the  United 
States  from  El  Salvador  during  the  period 
beginning  on  January  1, 1996  and  extending 
through  December  31, 1996: 


Category 

Guaranteed  access 
level 

340«40  „ 

361/651  — 

352/652 

1.000,000  dozen. 
500,000  dozen. 
30,000,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  January  6, 
1995,  shall  be  denied  entry  unless  the 
Government  of  El  Salvador  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  linut.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
'     Commonwealth  of  Puerto  Rico. 


Adjuetment  of  Import  Limits  fbr  Certsin 
Cotton  TextNe  Products  Produced  or 
Menutactured  In  mdie 

December  13, 1995. 

A0e4CY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

^nECnVE  DATE:  December  15, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6705.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

8UPPt.EMBITARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  62645, 
published  on  December  20. 1994).  Also 
see  60  FR  8344,  published  on  February 
14. 1995. 

The  letter  to  the  Commissioner  of 
(Customs  and  the  actions  talcen  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Urugtiay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fi>r  the  Implementation  of  Textile 
Agreements 
December  13, 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  9, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fitmr  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1995  and  extends  through 
December  31, 1995. 

Effective  on  December  15, 1995,  you  are 
directed  to  amend  the  directive  dated 
February  9, 1995  to  adjust  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing: 


Category 

Adjusted  twelve-morttt) 
Hrnit* 

Levels  in  Group  1 
326 » 

369-02  

7..302.661  squ^e  me- 

ters. 
1,1 16;233  kilograms. 

369-5'  

677,185  kilograms. 

'The  limits  have  not  been  adjusted  to  ac- 
count lof  any  imports  exported  after  Decemt)ef 
31   1994 

2  Category  369-D:  only  HTS  numt>ers 
6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

aCategory  369-S:  only  HTS  numtjer 
63O7.10l0O5. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-30805  Filed  12-18-95;  8:45  am] 
BHJJNQ  COOe  3610-OfM' 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Mlede  Fiber  Textile  Products  Produced 
or  Manufactured  In  Kenys 

December  13, 1995. 

AQBilCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 


•S2M 
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m-ftCIWt  date:  Januaiy  1, 1996. 
RM  FUKTHDI MFCWMATION  contact: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commeice, 
(202)  482-4212.  For  information  on  the 
quota  status  of  tliese  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5450.  For  information  on 
embargoes  and  oiota  re-openings,  call 
(202) 482-3715. 1 

r  ART  iiPOMMTION: 

:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
AgricultUFBl  Act  of  19S6,  as  amended  (7 
U.S.Q  1SS4). 

The  import  reajtiaint  limits  for  textile 
products,  produded  or  manufactured  in 
Kenya  and  exported  during  the  period 
January  1, 1996  through  December  31, 
1996  are  based  oo  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Roimd  Agreements  Act  and 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  pi^ilished  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  oft  Customs  to  establish 
the  1996  limits. 

A  description  <^f  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  Svail^Ie  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Kegisler  notice  59  FR  65531, 
published  on  Dedember  20, 1994). 
Information  regauding  the  1996 
CORRELATION  i(nll  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  the  Uruguay 
Round  Agreements  Act  and  the  ATC. 
but  are  designed  to  assist  only  in  the 
implementation  qf  certain  of  their 
provisions.  I 

Tr^H.CriU>, 

Chainnan,  Comminee  for  the  Implementation 
of  Textile  Agreements. 

tut  the  Ipipleineiitation  of  Textile 


December  13, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C- 1854),  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  or  Textiles  and  Clothing 
(ATC);  and  in  accordance  with  the  provisions 
of  Executive  Order  tlBSl  of  March  3. 1972, 
as  amended,  you  ar«  directed  to  prohibit, 
effisctive  on  lanuary  1, 1996,  entry  into  the 
United  States  for  consumption  and 


withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  6ber  textile 
products  in  the  following  categories, 
produced  at  manufactured  in  Kenya  and 
exported  during  the  twelve-month  period 
begiiming  on  January  1 ,  1996  and  extending 
through  Decemtier  31, 1996,  in  excess  of  the 
fiollowdng  levels  of  restraint: 


CaleQOly 

Twetve-month  restraint 
limit 

340^640 

380 

416,025  dozen. 
3,004,625  numbers. 

Imports  chaiged  to  these  category  limits  for 
the  period  January  1 ,  1995  throi^  December 
31, 1995  shaD  be  chaiged  against  those  levels 
of  restraint  to  the  extant  of  any  unfilled 
balances.  In  the  event  the  limits  established 
fior  that  pniod  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  sul^ect 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notifiwl  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consiunption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rica 

The  Committee  for  the  Impl«nentation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a%irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aKl).  :-" 

Sincerely,  ;;   -    ' 

TroyH.Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  95-30808  Filed  12-18-4)5;  8:45  ami 
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Adjustment  of  Import  Limits  for  Certain 
Cotton,  Msn  Msdu  Fiber,  Silli  Blend 
and  Other  Vegetalile  Fiber  Textile 
Products  Produced  or  Manufactured  In 
ttie  United  Arab  Emhrates 

December  13, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  CustcHns  adjusting 

limits. 

EFFECTIVE  DATE:  December  18, 1995. 
FOR  FURTHER  INFORMAnON  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  oa  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 


SijmJSieiTARY  INFORMATION: 

Alfciiilj:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

llie  current  limits  for  CategcHies  340/ 
640.  342/642,  638/639  and  647/648  are 
being  increased  for  swing,  reducing  the 
limits  for  Categories  352  and  847  to 
account  for  the  swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17339,  published  on  April  5, 
1995;  and  60  FR  36787,  published  on 
July  18,  1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisicMis.  ^ ,   r 

TreylLCrihb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Crauaittee  iisr  the  btpleaantatioo  •TTexlile 


December  13, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manuCactured  in  the  United  Arab  Emirates 
and  exported  during  the  twelve-month 
period  banning  on  January  1, 1995  and 
extending  through  December  31, 1995. 

Effiective  on  December  18, 1995,  you  are 
directed  to  amend  the  directive  dated  March 
30, 1995  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
United  Arab  Emirates: 


Category 

Ad)usted  limits 

340640 

328,868  dozen. 

342«42 _ 

250,517  dozen. 

352 _.... 

106,261  dozert. 

638«39 

212.778  dozen. 

647/648 ... 

288,696  dozen. 

847 

161,599  dozen. 

these  actions  fall  witliin  the  foreign  afEairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely, 

Troy  H.  Cribb, 

Chainnan,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  95-30806  Filed  12-18-95;  8:45  am] 
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Availability  of  the  Correlation:  Textile 
and  Apparel  Categories  With  the 
Harmonized  Tariff  Schedule  of  the 
United  States  for  1996 

December  13, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  OEBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA)  announces  that  the  1996 
Correlation,  based  on  the  Harmonized 
Tariff  Schedule  of  the  United  States, 
will  be  available  in  late  January  1996. 
Prior  assessibility  may  be  available  on 
the  Internet  via  the  Wide  World  Web. 
The  Office  of  Textiles  and  Apparel 
(OTEXA)  Homepage  address  is  http:// 
ita.doc.gov/indu8try/textiles/. 

The  delay  in  publication  of  the  1996 
Correlation  is  due  to  a  number  of 
changes  in  the  Harmonized  Tariff 
Schedule  resulting  from  a  December 
1995  Presidential  I*roclamation. 

Copies  of  the  Correlation  may  be 
purchased  from  the  U.S.  Department  of 
Commerce,  Office  of  Textiles  and 
Apparel,  14th  and  Constitution  Avenue, 
NW.,  room  H3100,  Washington.  DC 
20230,  ATTN:  Correlation,  at  a  cost  of 
$30  per  copy.  Checks  or  money  orders 
should  be  made  payable  to  the  U.S. 
Department  of  Commerce. 
TroyH.Cribi>, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.95-30811  Filed  12-18-95;  8:45  am] 
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'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 


DEPARTiyiENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Notice  of  availability  of  the  1995-96 
Federal  Pertdns  Loan  and  National 
Direct  Student  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools 

SUMMARY:  The  Secretary  announces  that 
the  1995-96  Federal  Perkins  Lx)an  and 
National  Direct  Student  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools  (Directory)  is  now  available. 
Under  the  Federal  Perkins  Loan  and 
National  Direct  Student  Loan  programs, 
a  borrower  may  have  repayment  of  his 
or  her  loan  deferred  and  a  portion  of  his 
or  her  loan  canceled  if  the  borrower 
teaches  full-time  for  a  complete 
academic  year  in  a  selected  elementary 
or  secondary  school  having  a  high 
concentration  of  students  from  low- 
income  families.  In  the  1995-96 
Directory,  the  Secretary  lists,  on  a  State- 
by-State  and  Territory-by-Territory 
basis,  the  schools  in  which  a  borrower 
may  teach  diuing  the  1995-96  school 
year  to  qualify  for  deferment  and 
cancellation  benefits. 
DATES:  The  Directory  is  currently 
available. 

ADDRESSES:  Information  concerning 
specific  schools  listed  in  the  Directory 
may  be  obtained  from  Patricia  Reese, 
Systems  Administration  Branch, 
Campus-Based  Programs  Systems 
Division,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW..  (Regional  Office  Building  3,  Room 
4621),  Washington,  DC  20202-5447, 
Telephone  (202)  708-6726.  Information 
concerning  deferment  and  cancellation 
of  a  National  Direct  or  Federal  Perkins 
loan  may  be  obtained  from  Susan  M. 
Morgan,  Section  Chief,  Campus-Based 
Loan  Programs  Section,  Loans  Branch, 
Policy  Development  Division,  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  (Regional 
Office  Building  3,  Room  4310). 
Washington,  DC  20202-5447, 
Telephone  (202)  708-8242.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Directories  are  available  at  (1)  each 
institution  of  higher  education 
participating  in  the  Federal  Perkins 
Loan  Program;  (2)  each  of  the  fifty-seven 
(57)  State  and  Territory  Departments  of 
Education;  (3)  each  of  the  major  Federal 


Perkins  Loan  billing  services,  and  (4) 
the  U.S.  Department  of  Education, 
including  its  regional  offices. 
SUPPt.EMENTARY  INFORMATION:  The 
Secretary  selects  the  schools  that  qualify 
the  borrower  for  deferment  and 
cancellation  benefits  under  the 
procedures  set  forth  in  34  CFR  674.53, 
674.54  and  674.55  of  the  Federal 
Perkins  Loan  Program  regulations. 

The  Secretary  has  determined  that,  for 
the  1995-96  academic  year,  full-time 
teaching  in  the  schools  set  forth  in  the 
1995-96  Directory  qualifies  a  borrower 
for  deferment  and  cancellation  benefits. 

The  Secretary  is  providing  the 
Directory  to  each  institution 
participating  in  the  Federal  Perkins 
Loan  Program.  Borrowers  and  other 
interested  parties  may  check  with  their 
lending  institution,  the  appropriate 
State  orTerritory  Department  of 
Education,  regional  offices  of  the 
Department  of  Education,  or  the  Office 
of  Postsecondary  Education  of  the 
Department  of  Education  concerning  the 
identity  of  qualifying  schools  for  the 
1995-96  academic  year.  The  Office  of 
Postsecondary  Education  retains,  on  a 
permanent  basis,  copies  of  past 
Directories. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.037;  NaUonal  Direct  and  Federal 
Perkins  Loan  Cancellations) 

Dated:  December  13, 1955. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  95-30760  Filed  12-18-95;  8:45  am] 
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DEPARTiyiENT  OF  ENERGY 

Extension  of  the  Public  Comment 
Period  for  the  Draft  Waste 
Management  Programmatic 
Environmental  Impact  Statement 

AGENCY:  Department  of  Energy. 
ACTION:  Extension  of  the  Public 
Comment  Period. 

SUMMARY:  This  notice  extends  the  public 
comment  period  for  the  Department  of 
Energy's  (DOE)  Draft  Waste 
Management  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  sixty  days,  from  December  21, 1995 
through  February  19,  1996.  All 
comments  received  by  that  date  will  be 
considered  in  preparing  the  final  PEIS. 
A  Notice  of  Availability  of  the  draft  was 
published  on  September  22, 1995  (60  FR 
49264)  and  amended  on  October  25, 
1995  (60  FR  54670)  to  revise  the 
schedule  of  public  hearings.  All  other 
information  contained  in  the  Notice  of 
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Availability  as  amended  remains 

unchanged.        ' 

ADDRESSES:  Wrifen  comments  on  the 

draft  PEIS  should  be  mailed  to  the 

following  address: 

U.S.  Department  of  Energy,  Waste 
Management  PEIS  Comments,  P.O. 
Box  3790,  Gai^ersburg,  MD  20885- 
3790.  ! 

Requests  for  information  about  and 

copies  of  the  drah  PEIS  should  be 

directed  to: 

Center  for  Environmental  Management 
Information,  PiO.  Box 
23769,Washington.  DC  20026-3769, 
1-800-736-3282  or  in  Washington, 
D.C.:  202-883-5084. 
For  inJormatioh  on  the  DOE  National 

Environmental  Pplicy  Act  process, 

contact: 

Carol  M.  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Assistance  (EH- 
42),U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  D|C  20585,  (202)  586- 
4600  or  leave  i^essage  at  1-800-472- 
2756. 

DATES:  The  comi^ent  period  on  the  draft 

PEIS  will  continve  through  February  19, 

1996.  Comments  postmarked  after  that 

date  will  be  considered  to  the  extent 

practicable. 


wformation: 


SUPPLBMBfTARY 
BafJcground 

On  September  22, 1995,  the 
Department  issued  a  Notice  of 
Availability  (60  PR  49264)  on  the  draft 
PEIS  that  included:  a  brief  description 
of  the  contents  of  the  document  and 
alternatives  anal  jzed;  a  list  of  reading 
rooms  where  the;full  document  is 
available  to  the  piublic;  information  on 
how  to  obtain  additional  copies  of  the 
document  and  siibmit  public  comments; 
and  a  schedule  of  public  hearings.  This 
Notice  also  anno^ced  a  ninety-day 
public  comment  period  extending  ftt)m 
September  22, 1995  to  December  21, 
1995. 

On  October  25*  1995,  the  Department 
issued  an  amendment  (60  FR  54670)  to 
the  Notice  of  Availability.  This 
amendment  revised  the  schedule  of 
public  hearings  iii  order  to  increase 
accessibility  to  the  hearings.  The 
amendment  listed  new  hearing  times 
and  locations  in  (he  states  of  Illinois, 
New  Mexico,  Ne«/  York,  Oregon  and 
Washington.        I 

The  public  comment  period  is  being 
extended  to  February  19, 1996,  in 
response  to  public  requests  for 
additional  time  to  review  the  docimient 
and  prepare  comments.  Except  as 
otherwise  specified  above,  all 
information  contained  in  the  September 


22. 1995  Notice  of  Availability  as 
amended  remains  unchanged. 

Issued  in  Wasbingtoa,  DC,  December  13, 
1995. 

David  F.  Hoel, 

PEIS  Document  Manager,  Offkx  of  Waste 
Management,  Environmental  Management. 
[FR  Doc.  95-30751  Filed  12-18-95;  8:45  am) 
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Oak  Ridge  Operations  Offloa; 
Determination  of  Noncompetitiva 
Financial  Aasistance 

agency:  Department  of  Energy. 
ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Energy  (DOE).  Oak  Ridge  Operations 
Office,  pursuant  to  10  CFR  600.7(b)(2), 
announces  its  intent  to  issue  on  a 
noncompetitive  basis  a  renewal  award 
to  the  United  States  Automotive 
Materials  Partnership  (USAMP)  for  a 
project  entitled,  "Automotive 
Lightweight  Materials  Program". 
USAMP  is  a  consortium  of  Chrysler 
Corporation,  Ford  Motor  Company,  and 
General  Motors  Corporation.  The  period 
of  performance  for  this  project  is  four 
years  with  operating  funds  in  the 
amount  of  $15,000,000  being  allocated 
for  this  effort.  These  funds  will  be/ 
matched  equally  by  USAMP  under  this 
cooperative  agreement. 

PROCURaiBfT  REQUEST  NO.:  05- 
96OR22363.001. 

PROJECT  SCOPE:  The  USAMP  mission  is 
to  continue  to  define  and  conduct  pre- 
competitive,  vehicle- related  research 
and  development  (R&D)  in  materials 
and  materials  processing  which  will 
improve  the  competitivene^  of  the  U.S. 
automotive  industry.  USAMP  goals  are 
to  develop  several  families  of 
automotive  materials  that  will  impact 
strategic  needs  of  the  industry.  These 
needs  include  improved  fuel  economy 
through  vehicle  weight  reduction, 
improved  reliability  and  durability, 
reduced  friction,  noise  and  vibration, 
lower  cost  materials  and  manufacturing 
processes,  flexibility  of  design  and 
styling,  and  reduced  emissions.  The 
project  participants,  including  Chrysler, 
Ford,  General  Motors,  and  their 
suppliers,  are  making  available  for  this 
effort  their  internal  automotive  R&D 
facilities,  as  well  as  demonstration 
facilities  in  manufacturing  operations 
and  at  suppliers.  These  capabilities  are 
world  class  and  cannot  be  matched  and/ 
or  duplicated  except  at  other  automotive 
manufacturer  R&D  sites.  The  recipient's 
resources,  capabilities,  facilities,  and 
situation  in  the  private  sector  are 
unsurpassed.  There  exists  no  other 


similar  company  or  consortium  with  the 
capabilities  and  supplier  base  with 
which  to  competitively  bid  this  work. 
Therefore,  in  accordance  with  10  CFR 
600.7(b)(2)(i),  it  has  been  determined 
that  the  activity  to  be  ftinded  is 
necessary  for  the  satisfiactory 
completion  of  an  activity  that  will 
enhance  the  public  benefit  derived  and 
for  which  competition  would  have  a 
significant  adverse  effect  on  completion 
of  the  activity.  In  addition,  based  upon 
the  consortium  partner's  and  their 
supplier's  unique  facilities,  equipment, 
proprietary  data,  and  technical 
expertise,  the  recipient  has  exclusive 
domestic  capability  to  perform  the 
activities  successfully.  Eligibility  for 
renewal  of  this  award  is,  therefore, 
restricted  to  USAMP. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Million,  Contract  Specialist, 
U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  Procurement  and 
Contracts  Division.  AD-423.  Oak  Ridge, 
TN  37831-8758,  (423)  576-7814. 

Issued  in  Oak  Ridge,  Tennessee,  on 
December  6, 1995. 

Peter  D.  Dayton, 

Director,  Procurement  and  Contracts  Division, 

Oak  Ridge  Operations  Office. 

[FR  Doc.  95-30753  Filed  12-18-95;  8:45  am) 
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Savannali  River  Operations  Offica; 
Interim  iManagement  of  Nuclear 
Materials  at  Savannah  River  Site 

AGBICY:  Department  of  Energy. 
ACTION:  Record  of  decision  and  notice  of 
preferred  alternatives. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  prepared  a  final 
environmental  impact  statement  (EIS), 
"Interim  Management  of  Nuclear 
Materials",  (DOE/EIS-0220,  October  20, 
1995)  to  assess  the  potential 
environmental  impacts  of  actions 
necessary  to  manage  nuclear  materials 
at  the  Savannah  River  Site  (SRS),  Aiken, 
South  Carolina,  until  decisions  on  their 
ultimate  disposition  are  made  and 
implemented.  The  actions  evaluated  in 
the  EIS  would  stabilize  SRS  materials 
that  represent  environment,  safety  and 
health  vulnerabilities  in  their  current 
storage  condition  or  which  may 
represent  a  vulnerability  within  the  next 
10  years.  These  vulnerabilities  are  the 
result  of  the  suspension  of  nuclear 
materials  production  and  processing 
operations  which  accompanied  the  end 
of  the  Cold  War.  Afthou^  DOE  has 
initiated  programmatic  and  project 
specific  environmental  evaluations  on 
the  ultimate  disposition  of  the  nuclear 
materials  in  the  DOE  complex  which  are 


now  surplus  to  national  defense 
requirements,  the  implementation  of 
decisions  regarding  ultimate  disposition 
will  take  several  years.  In  the  interim, 
DOE  wants  to  eliminate  vulnerabilities 
associated  with  certain  current  nuclear 
material  storage  configurations  in  order 
to  protect  the  environment  and  the 
health  and  safety  of  workers  and  the 
public. 

Several  reviews  conducted  by  DOE 
and  the  Defense  Nuclear  Facilities 
Safety  Board  (DNFSB)  have  identified 
environment,  safety  and  health 
vulnerabilities  associated  with  the 
continued  storage  of  certain  nuclear 
materials  at  the  SRS  in  their  current 
location  and  physical  condition.  The 
Final  EIS  evaluates  alternatives  for 
managing  these  materials.  In  making  the 
decisions  announced  in  this  Record  of 
Decision,  DOE  considered 
environmental  and  other  factors,  such  as 
costs,  security  and  nuclear 
nonproliferation,  facility  usage, 
technology  availability,  required  new 
facilities,  skilled  labor  availability, 
minimization  of  continuing  custodial 
care  for  the  materials,  the  need  for 
maintenance  or  modifications  to  aging 
SRS  facilities,  and,  to  the  greatest 
possible  extent,  stakeholder  concerns 
and  preferences. 

DOE  organized  the  nuclear  materials 
at  the  SRS  into  one  of  three  categories: 
stable,  programmatic,  and  candidates  for 
stabilization.  The  nuclear  materials,  the 
alternatives,  and  the  potential 
environmental  impacts  of  implementing 
the  alternatives  are  all  described  in 
detail  in  the  Final  EIS.  DOE  is 
announcing  its  decisions  with  respect  to 
most  of  these  nuclear  materials  today. 
With  respect  to  the  neptunium-237 
solutions  and  targets  and  the 
plutonium-239  solutions,  DOE  has 
determined  that  stabilization  is 
necessary  and  has  narrowed  the 
alternatives  under  consideration 
regarding  how  to  stabilize  these 
materials.  Upon  completion  of  further 
analysis,  DOE  will  issue  a  subsequent 
Record  of  Decision  to  further  specify  the 
final  stabilization  strategy  for  these 
materials.  With  respect  to  the  Mark-16 
and  Mark-22  fuels,  and  other  aluminum- 
clad  targets,  DOE  has  designated  new 
preferred  alternatives  and  will 
announce  its  decision  on  the 
management  of  these  materials  in  an 
amended  Record  of  Decision  no  sooner 
than  30  days  from  the  availability  of  this 
notice. 

RECORD  OF  DECISION:  DOE  has  decided  to 
initiate  actions  which  will  stabilize 
certain  of  the  SRS  materials  that 
represent  environment,  safety  and 
health  vulnerabilities  in  their  current 


storage  condition  or  which  may 
represent  a  vulnerability  within  the  next 
10  years.  Based  on  the  analysis  in  the 
Final  EIS,  and  the  other  factors 
identified  above,  DOE  has  made  the 
following  decisions: 

Stable  Materials 

DOE  has  decided  that  stable  materials 
can  be  safely  managed  in  their  existing 
physical  and  chemical  forms  over  the 
next  several  years.  Programs  and 
projects  to  consolidate  storage  of  stable 
materials  in  order  to  reduce  surveillance 
and  maintenance  costs  will  continue. 
These  materials  will  remain  stored  at 
SRS  until  DOE  makes  decisions  relative 
to  their  future  use  or  disposition. 

Programmatic  Materials 

DOE  identified  nuclear  materials  at 
SRS  which  may  be  required  to  support 
ongoing  or  planned  programs  after 
consultation  with  national  laboratories 
and  other  appropriate  federal  agencies, 
such  as  the  National  Aeronautics  and 
Space  Administration  (NASA).  The  bulk 
of  the  following  programmatic  nuclear 
materials  at  the  SRS  are  contained  in 
acidic  solutions  stored  in  tanks  in  the 
canyon  facilities  and  would  otherwise 
be  considered  Candidates  for 
Stabilization. 

Plutonium-242 

DOE  has  decided  to  process 
plutonium-242  solutions  stored  in  the 
H-Canyon  facility  to  an  oxide  using  the 
HB-Line  facility.  The  plutonium-242 
oxide  will  be  packaged  into  containers 
and  stored  at  the  SRS  imtil  DOE  makes 
programmatic  decisions  on  its  use  or 
disposition. 

Americium  and  Curium 

DOE  has  decided  to  process  solutions 
of  americium  and  curium  isotopes 
stored  in  the  F-Canyon  facility  into  a 
glass  matrix  within  small  stainless  steel 
canisters,  and  to  store  the  resulting 
canisters  at  the  SRS  until  programmatic 
decisions  on  use  or  disposition  are 
made  by  DOE.  Vitrification  equipment 
will  be  installed  in  an  existing  portion 
of  the  F-Canyon  facility  (previously 
called  the  Multi-Purpose  Processing 
Facility).  DOE  has  decided  to  continue 
the  storage  of  metal  reactor  targets  and 
slugs  containing  americium  and  curium 
isotopes  in  existing  SRS  basin  facilities 
until  DOE  makes  programmatic 
decisions  on  their  use  or  disposition. 

Neptunium-237 

IX)E  will  dissolve,  chemically 
separate  and  process  neptunium 
contained  in  the  nine  (9)  obsolete 
reactor  targets  and  will  process  existing 
solutions  in  the  H-Canyon  to  either  a 


glass  matrix  using  the  same  vitrification 
equipment  installed  in  F-Canyon  or  to 
an  oxide  using  the  HB-Line  facility.  The 
final  form  of  the  neptunium-237 
depends  on  actions  taken,  if  any,  to 
consolidate  certain  activities  in  the  F- 
Canyon  as  outlined  in  a  recently  issued 
DOE  staff  report  entitled  Facility 
Utilization  Strategy  for  the  Savannah 
River  Site  Chemical  Separation 
Facilities  (December  1995) .  The  study 
principally  considers  what  effect  the 
consolidation  of  two  primary  processing 
areas  to  one  would  have  on  the  ability 
to  stabilize  nuclear  materials  at  the  SRS. 
Budgetary  pressures  and  safety 
requirements  as  well  as  preserving 
capability  for  future  missions 
necessitates  a  thorough  examination  of 
the  options  for  these  facilities.  The 
report  is  available  to  the  public  (see 
below).  At  this  time,  DOE  is  narrowing 
the  potential  stabilization  alternatives 
for  the  neptunium-237  from  the  four 
considered  in  the  EIS  to  either  the  oxide 
or  vitrified  (F-Canyon)  form.  As  noted 
above,  DOE  will  issue  a  subsequent 
Record  of  Decision  to  specify  which  of 
these  two  alternatives  will  be  used  to 
stabilize  these  materials. 

To  vitrify  the  neptunium  solutions  in 
F-Canyon,  DOE  would  develop  or 
procure  a  container  suitable  for 
transporting  the  solutions  from  H- 
Canyon  to  F-Canyon  and  make  minor 
modifications  to  each  facility  to  support 
loading  and  unloading  operations.  EKDE 
is  currently  evaluating  the  feasibility  of 
using  a  container  designed  for  transport 
of  radioactive  solutions  which  is 
licensed  by  the  International  Atomic 
Energy  Agency  (IAEA).  In  order  to 
process  the  solutions  to  an  oxide,  DOE 
would  start  up  a  new  portion  of  the  HB- 
Line  facility  (Phase  II)  which  has  never 
been  operated.  Neptunium  recovered 
from  the  targets  will  be  processed  along 
with  the  existing  neptunium  solutions 
into  either  a  glass  or  an  oxide.  The  glass 
canisters  or  containers  of  oxide  would 
be  stored  inside  the  shielded  canyon 
facilities  or  in  a  new  Actinide  Packaging 
and  Storage  Facility  until  DOE  makes 
programmatic  decisions  on  their  future 
use  or  disposition. 

Candidates  for  Stabilization 

Materials  that  are  candidates  for 
stabilization  are  in  forms  (e.g.,  liquid) 
that  present  inherent  management  risks, 
are  stored  in  facilities  that  were  not 
designed  for  long-term  storage,  or  both. 
Generally,  these  materials  currently 
present,  or  can  be  expected  to  present 
over  the  interim  period  (approximately 
10  years),  environmental,  worker  or 
public  safety  and  health  concerns  or 
vulnerabilities. 
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Highly  Enriched  Uranium  (HEU) 
Solutions  1 

DOE  has  decided  to  stabilize  highly 
enriched  uraniu|n  solutions  stored  in  H- 
Area  by  blending  them  with  depleted 
uranium  at  the  SRS  to  produce  solutions 
containing  low  enriched  uranium  (LEU). 
DOE  will  make  (linor  modifications  to 
the  F-Canyon  and  H-Canyon  facilities  to 
enable  loading  and  unloading  of  the 
uranium  soiutiops  into  containers  for 
transport  between  the  facilities  and 
install  a  spare  d^ssolver  in  FA-Line.  The 
LEU  solutions  vstill  either  be  stored  in 
existing  tanks  at  SRS  or  converted  to  a 
low  enriched  uranium  oxide  u.^ing  the 
FA-Line  facility.  The  final  form  of  the 
HEU  solutions  after  they  are  blended 
down  will  be  dependent  upon  the 
timing  of  DOE  decisions  related  to  the 
disposition  of  surplus  HEU  and  upon 
facility  utilization  considerations 
related  to  cost  and  schedule. 

Plutonium  and  omnium  Stored  in 
Vaults 

DOE  has  decided  to  stabilize 
plutonium  and  uranium  materials 
stored  in  vaults  by  (1)  heating  or 
repackaging  the  material  into  better 
containers,  and  (2)  dissolving  some 
materials  to  chemically  remove 
impurities  or  radioactive  decay 
products,  convening  the  resulting 
purified  solutions  to  a  metal,  an  oxide 
or  a  glass.  DOE  will  determine  the 
appropriate  method  to  use  upon 
inspection  and  analysis  of  the  material 
in  each  package.  EKDE  will  use  the  H- 
Canyon,  HB-Lin«,  F-Canyon  and  FB- 
Line  facilities  to  process  the  materials 
and  remove  impurities  that  contribute  to 
the  stability  concerns.  DOE  will  use  the 
FB-Line  fadlity  ^  convert  resulting 
plutonium-239  solutions  to  a  metal.  HB- 
Line  to  convert  resulting  plutonium-238 
and  plutonium-239  solutions  to  an 
oxide,  and  a  modified  portion  of  F- 
Canyon  to  conve|1  plutonium-239 
solutions  to  a  gl^s  matrix.  The  use  of 
the  modified  portion  of  the  F-Canyon 
will  be  subject  to  the  successful 
vitrification  of  the  solutions  containing 
americium  and  durium  isotopes  (see 
above)  and  additional  analytical 
laboratory  work.  DOE  will  use  a  glo^ 
box  being  install^  in  FB-Line  to 
package  the  plutonium  metal.  DOE  has 
decided  to  construct  a  new  Actinide 
Packaging  and  Storage  Facility  in  F-Area 
to  enable  heating  and  repackaging  of 
pliitonium  metal^  and  oxides  to  meet 
new  storage  criteria  (EKDE  Criteria  for 
Safe  Storage  of  Plutonium  Metals  and 
Oxides  (DOE-STt)-3013-94))  and  to 
provide  space  fof  consolidated  storage 
of  plutonium  and  special  actinide 
materials  at  SRSt  The  storage  standard 


imposes  stringent  requirements 
regarding  the  chemical  stability  of 
plutonium  metals  and  oxides  along  with 
requirements  for  design  and 
construction  of  packages  used  for 
storage  of  the  material.  The  standard 
identifies  such  measures  as  residual 
moisture  content  allowed  in  the 
plutonium  metal  or  oxide,  materials  to 
be  avoided  in  contact  with  the 
plutonium  or  used  in  the  packaging 
configuration,  thermal  loading 
limitations,  and  packaging  seals, 
closures  and  containment  features.  DOE 
will  incorporate  requirements  of  the 
IAEA  into  the  design  and  construction 
of  the  new  Actinide  Packaging  and 
Storage  Facility  to  provide  the  latitude 
for  placing  the  nuclear  materials  under 
international  safeguards  in  the  future. 
DOE  is  also  pursuing  declassification  of 
information  related  to  the  amount  of 
plutonium  that  would  be  stored  in  the 
new  facility. 

Mark-31  Targets 

D(%  has  decided  to  stabilize  Mark-31 
targets  (short  cylindrical  metal  slugs 
fabricated  with  depleted  uranium  and,  if 
irradiated,  containing  plutonium)  by 
dissolving  them  in  the  F-Canyon  fedlity 
and  chemically  separating  the 
plutonium  and  depleted  uranium  fi-om 
fission  products  and  other  constituents. 
The  resulting  plutonium  solutions  will 
be  converted  to  a  metal  using  the  FB- 
Line  facility.  Upon  installation  of  a  new 
glove  box  in  FB-Line,  the  metal  will  be 
packaged  in  accordance  with  DOE's 
storage  standard.  IX)E  will  use  the 
depleted  uranium  recovered  from  the 
Mark-31  targets  for  blending  with  highly 
enriched  uranium  solutions  in  H-Area 
(see  above). 

Aluminum-clad  Taiwan  Research 
Reactor  (TRR)  Fuel  and  Experimental 
Breeder  Reactor  (EBR)-n  Slugs 

DOE  has  decided  to  stabilize  81 
canisters  of  foiled  fuel  from  the  Taiwan 
Research  Reactor  and  one  failed  canister 
of  de-clad  metal  slugs  from  the 
Experimental  Breeder  Reactor-II  by 
dissolving  the  materials  in  F-Canyon 
and  processing  them  in  conjunction 
with  the  Mark-31  targets.  The  failed  fuel 
and  de-clad  metal  slugs  contain  natural 
or  depleted  uranium  md  plutonium, 
similar  to  the  Mark-31  targets.  The 
resulting  solutions  containing 
plutonium  recovered  from  the  fuel  and 
slugs  will  be  converted  to  a  metal  using 
the  F^-Line  facility.  The  plutonium 
metal  will  be  packaged  in  accordance 
with  DOE's  storage  standard.  The 
depleted  and  natural  uranium  recovered 
from  the  fuel  and  slugs  will  be  used  for 
blending  with  the  highly  enriched 
uranium  solutions  stored  in  H-Area. 


Plutonium-239  Solutions 

DOE  has  decided  to  stabilize 
plutonium-239  solutions  stored  in  the 
H-Canyon  facility  to  either  a  glass  using 
the  vitrification  equipment  installed  in 
a  modified  F-Canyon,  an  oxide  using  the 
HB-Line  facility,  or  a  metal  using  the 
FB-Line  facility.  At  this  time.  DOE  is 
narrowing  the  potential  stabilization 
alternatives  from  the  five  considered  in 
the  EIS  to  either  the  vitrified  (F- 
Canyon),  metal,  or  oxide  form.  The  final 
stabilization  strategy  would  depend  in 
part  on  actions  taken,  if  any,  to 
consolidate  certain  activities  in  the  F- 
Canyon  as  described  above  for  the 
neptunium-237  stabilization  activities. 
As  with  the  neptunium-237  materials,  a 
subsequent  Record  of  Decision  will  be 
issued  to  specify  the  final  strategy  for . 
stabilizing  the  plutonium-239  solutions. 

To  vitrify  the  solutions  in  F-Canyon, 
DOE  would  move  the  solutions  from  H- 
Canyon  to  F-Canyon  using  the  same 
container  as  described  above  for  the 
transport  of  the  neptunium  solutions 
and  also  use  the  same  facility 
modifications  for  loading  and  unloading 
the  container.  The  use  of  the  modified 
portion  (the  vitrification  equipment)  of 
the  F-Canyon  would  be  subject  to  the 
successful  vitrification  of  the  solutions 
containing  americium  and  curium 
isotopes  (see  above)  and  additional 
analjrtical  laboratory  work.  In  order  to 
process  the  existing  solutions  to  an 
oxide  in  HB-Line,  DOE  would  have  to 
start  up  a  new  portion  of  the  facility 
which  has  never  been  operated.  To 
process  the  solutions  to  metal,  DOE 
would  move  the  solutions  from  H- 
Canyon  to  y-Canyon  as  described  for  the 
vitrification  alternative  and  would  use 
FB-Line  to  convert  the  solutions  to 
metal. 

Notice:  Announcement  of  Preferred 
Stabilization  Alternatives.  DOE  also  is 
announcing  today  new  preferred 
alternatives  for  managing  the  Mark-16 
and  Mark-22  fuels,  and  tbe  "other 
aluminum-clad  targets."  In  the  Final 
EIS,  DOE  identified  continued  storage 
(i.e.,  No  Action)  as  the  preferred 
alternative  for  managing  the  Mark-16 
and  Mark-22  fuels  (aluminum-clad, 
highly  enriched  uranium  fuel  fitim  SRS 
reactors)  and  the  other  aluminum-clad 
targets  (irradiated  in  SRS  reactors) 
pending  further  review  of  cost, 
schedules,  and  technical  uncertainties 
associated  with  dry  storage  techniques 
for  failed  fuel.  DOE  has  since  completed 
its  review  of  these  issues  and  is  now 
announcing  the  designation  of 
processing  and  blending  down  to  low 
enriched  lutmium  as  the  preferred 
alternative  for  stabilizing  the  Mark-16 
and  Mark-22  fuels.  DOE  is  also 


announcing  the  designation  of 
Processing  and  Storage  for  Vitrification 
in  the  Defense  Waste  Processing  Facility 
as  the  preferred  alternative  for 
stabilizing  the  other  aluminum-clad 
targets.  DOE  will  issue  a  subsequent 
Record  of  Decision  on  the  Mark-16  and 
Mark-22  fuels  and  the  other  aluminum- 
clad  targets  no  sooner  than  thirty  (30) 
days  from  the  availabiUty  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
fiuther  information  on  the  interim 
management  of  nuclear  materials  at  the 
SRS  or  to  receive  a  copy  of  the  Final 
EIS.  the  Facility  Utilization  Strategy 
Study,  or  this  Record  of  Decision 
contact:  Andrew  R.  Grainger,  NEPA 
Compliance  Officer,  U.S.  Department  of 
Energy,  Savannah  River  Operations 
Office,  P.O.  Box  5031,  Aiken,  South 
Carolina  29804-5031,  (800)  242-8259, 
Internet:  androw.grainger©srs.gov. 

For  further  information  on  the  DOE 
National  Environmental  Policy  Act 
(NEPA)  process,  contact:  Carol  M. 
Borgstrom.  Director.  Office  of  NEPA 
Policy  and  Assistance.  EH-42,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600, 
or  leave  a  message  at  (800)  472-2756. 

8UPPLEMBITARY  INFORMATION: 

L  Background 

The  U.S.  Atomic  Energy  Conunission, 
a  predecessor  agency  of  the  Department 
of  Energy  (DOE),  established  the 
Savannah  Rivw  Site  in  the  early  1950's. 
The  SRS  occupies  approximately  800 
square  kilometers  (300  square  miles) 
adjacent  to  the  Savannah  River,  mostly 
in  Aiken  and  Barnwell  Counties  of 
South  Carolina,  about  40  kilometers  (25 
miles)  southeast  of  Augusta.  Georgia, 
and  about  32  kilometers  (20  miles) 
south  of  Aiken,  South  Carolina.  The 
SRS  mission  for  the  past  40  years  has 
been  the  production  of  special 
radioactive  isotopes  to  support  national 
programs.  The  primary  mission  was  the 
production  of  strategic  isotopes 
(plutonium-239  and  tritium)  used  in  the 
development  and  production  of  nuclear 
weapons  for  national  defense.  The  Site 
produced  other  special  isotopes  (e.g., 
califomium-252,  plutonium-238. 
americium-241)  to  support  research  in 
nuclear  medicine,  space  exploration, 
and  commercial  applications.  To 
produce  the  isotopes,  DOE  fabricated 
selected  materials  into  metal  targets  and 
irradiated  them  in  the  SRS  nuclear 
reactors.  After  irradiation  and  cooling, 
the  targets  and  reactor  fuel  were 
dissolved  in  acid  and  the  special 
isotopes  were  chemically  separated  and 
converted  to  a  solid  form,  either  an 
oxide  powder  or  a  metal.  The  oxide  or 


metal  was  fabricated  into  a  usable  form 
at  the  SRS  or  at  other  DOE  sites.  The 
final  form  of  the  material  depended  on 
the  application  (nuclear  weapon 
component,  encapsulated  medical 
source,  power  source,  etc.). 

Due  to  the  large  scale  chemical 
separation  capabilities  at  the  SRS, 
materials  containing  significant 
quantities  of  plutonium-239,  uranium- 
235,  and  other  special  isotopes  were 
shipped  to  the  Site  for  processing  and 
recovery.  Tbe  materials  were  in  a  wide 
variety  of  physical  shapes  and  forms,     • 
including  (1)  small  encapsulated 
plutonium  sources  returned  after  use  by 
national  laboratories  and  domestic 
universities;  (2)  cans  or  drums  of  scrap 
metals  and  oxides  fit>m  weapons 
manufacturing  operations  at  other  DOE 
sites;  (3)  irradiated  metal  fuel  rods, 
tubes,  plates,  or  assemblies  fit)m 
experimental  DOE  reactors,  university 
research  reactors,  and  foreign  research 
reactors:  and  (4)  cans,  bottles,  or  drums 
containing  residues  or  samples  used  in 
laboratory  experiments  at  other  DOE 
sites.  All  the  materials  were  stored  until 
they  could  be  dissolved  and  processed 
in  the  chemical  separations  facilities 
(F-Canyon  or  H-Canyon).  The  small 
sources,  scrap  metals,  oxides,  residues, 
and  samples  were  typically  stored  in 
cans,  bottles,  or  drums  in  safeguarded 
concrete  vaults.  The  irradiated  foel  and 
targets  were  stored  under  water  in  metal 
racks  or  buckets.  The  offsite  materials 
were  typically  processed  in  conjunction 
with  the  materials  produced  at  the  SRS. 

In  March  1992.  DOE  suspended 
chemical  processing  operations  in  the  F- 
and  H-Canyon  facilities  to  address  a 
safety  concern  regarding  the  capacity  of 
the  F-  and  H-Canyon  ventilation 
systems  to  withstand  an  earthquake. 
That  concern,  involving  the  potential 
failure  of  the  canyon  exhaust  stack  liner 
in  the  event  of  a  severe  earthquake,  was 
addressed  through  the  preparation  of 
appropriate  response  procedures, 
training,  and  response  drills.  However, 
in  April  1992,  before  operation  of  the  F- 
and  H-Canyons  could  resume,  the 
Secretary  of  Energy  directed  that  the 
SRS  phase  out  defense-related  chemical 
separations  activities  in  these  facilities. 
World  events  in  the  late  1980's  and 
early  1990's  resulted  in  the  end  of  the 
Cold  War  and  a  reduction  in  the 
demand  for  new  material  for  nuclear 
weapons.  As  a  result,  DOE  stopped 
operating  the  SRS  reactors  to  produce 
strategic  isotopes.  After  the  Secretarial 
decision  in  April  1992,  DOE  did  not 
process  nuclear  materials  at  the  SRS    . 
chemical  separations  facilities  to 
recover  special  isotopes,  with  the 
exception  of  scrap  materials  containing 
plutonium-238.  DOE  continued  the 


processing  of  plutonium-238  for  use  as 
a  thermal  power  80iut»  by  the  National 
Aeronautics  and  Space  Administration 
(NASA)  in  exploratory  space  missions. 

By  September  1992,  SRS  had 
developed  plans  to  phase  out  chemical 
reprocessing.  The  plans  included 
actions  for  removing  the  material  that 
remained  in  the  canyons,  spent  fuel 
basins,  and  storage  vaults  as  a  result  of 
the  suspension  of  chemical  separation 
activities  in  March  1992.  In  February 
1993  the  Site  requested  approval  from 
DOE  to  restart  F-Canyon  after  the 
completion  of  operational  readiness 
reviews  conducted  as  part  of  the 
response  to  the  March  1992  safety 
concern.  The  SRS  made  this  startup 
request  in  light  of  the  Secretary's 
direction  to  accelerate  the  transition  of 
F-Area  reprocessing  facilities  to  a 
standby  condition  and  because  all 
contemplated  actions  were  typical  of 
ongoing  or  previous  facility  operations. 

During  this  same  time  period,  DOE 
was  developing  new  requirements  for 
the  performance  of  operational 
readiness  reviews  prior  to  the  startup  (or 
restart)  of  nuclear  facilities.  Under  these 
requirements,  facilities  had  to  be  able  to 
demonstrate  the  capability  to  perform 
satisfactorily  in  relation  to  a  broad  range 
of  topics  associated  with  the  safe 
operation  of  a  nuclear  facility.  DOE 
promulgated  these  requirements  in  DOE 
Order  5480.31,  "Startup  and  Restart  of 
Nuclear  Facilities",  which  it  issued  in 
September  1993.  DOE  decided  that  the 
SRS  should  apply  these  requirements  to 
the  F  and  H-Canyons  and,  in  November 
1993,  determined  that  the  Site  should 
hold  the  proposed  F-Canyon  (and  FB- 
Line)  restart  in  abeyance  until  it  had 
completed  a  restart  review  in 
accordance  with  the  new  Order.  In  part 
due  to  stakeholder  concerns,  DOE 
decided  in  January  1994  that  absent  an 
emergency  condition,  there  should  be 
no  further  material  processed  in  the 
canyons  (beyond  processing  of 
plutonium-238  for  NASA)  before 
completion  of  an  environmental  impact 
statement. 

On  March  17, 1994.  DOE  published  a 
Notice  of  Intent  (NO!)  (59  FR  12588)  to 
prepare  an  environmental  impact 
statement  on  the  interim  management  of 
nuclear  materials  at  the  SRS.  The 
proposed  DOE  interim  management 
actions  are  to  stabilize  those  nuclear 
materials  at  the  SRS  that  represent  a 
health  or  safety  concern  for  the  public, 
workers,  and  the  environment  and  to 
convert  certain  materials  to  a  usable 
form  to  support  IX)E  program  needs. 
These  interim  actions  are  necessary 
while  DOE  makes  and  implements  long- 
term  decisions  on  the  disposition  of 
nuclear  materials.  DOE  is  addressing 
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long-tmn  dedsioiu  in  tlie  Programmatic 
Environmental  Iifpact  Statement  for 
Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Mi^rials,  for  which  it 
issued  an  NOI  onjjune  21, 1994  (59  FR 
31985),  and  in  thf  Disposition  of 
Surplus  Highly  Eiiriched  Uranium  EIS 
(60  FR  17344.  ApHl  5. 1995)  (for  which 
the  draft  EIS  was  issued  in  October  1995 
(60  FR  55021,  October  27, 1995)). 

The  NDI  for  the  Interim  Management 
of  Nuclear  Materials  EIS  requested 
public  comments  and  suggestions  for 
DOE  to  consider  in  its  determination  of 
the  scope  of  that  SIS,  and  announced  a 
public  scoping  peiriod  that  ended  on 
May  31, 1994.  DG|:  held  scoping 
meetings  in  Savannah,  Ge<xgia,  North 
Augusta  and  Columbia,  Souib  Carolina, 
on  May  12, 17,  and  19. 1994. 
respectively. 

In  May  1994,  th0  Manager  of  the 
Savannah  River  G|)erations  C^ce 
recommended  that  the  DOE  Assistant 
Secretary  for  Defe|ise  Programs  seek 
aheraative  methods  pursuant  to  the 
emergency  provisions  of  10  CFR 
1506.11  to  comply  with  the  National 
Environmmital  Policy  Act  (NEPA)  to 
allow  stabilization  of  plutonium 
soluticms  stored  i4  F-Canyon  and  Mark- 
31  targets  siond  i«  the  L-Reactor 
Disassembly  Basiil. 

In  June  1994.  th^  DOE  Office  of 
Environment.  Safisty  and  Health 
performed  an  independent  evaluation  of 
the  SRS  request  fof  alternative 
arrangements  for  Qompliance  tvith 
NEPA.  DOE  evaluated  the  SRS  request 
in  light  of  the  Offi(»  of  Environment, 
Safety  and  Health%  report  and 
determined  that  the  appropriate  action 
would  be  to  accelerate  the  evaluation  of 
stabilization  alternatives  fat  the  F- 
Canyon  plutonium  solutions  t^ 
preparing  a  separate  expedited 
environmental  impact  statement  on  this 
subject.  In  Februaiy  1995,  following 
completion  of  the  F-Canyon  Plutoniiun 
Solutions  EIS  and  issuance  of  that 
Record  of  DedsioQ,  DOE  resumed  F- 
Canyon  operations  to  eliminate  the  risks 
involved  in  storing  plutonium  in 
solution  form. 

IX%  issued  a  Dmit  EIS  on  the  Interim 
Management  of  Nuclear  Materials  for 
public  review  and  comment  on  March 
17. 1995  (60  FR  14432).  DOE  has  revised 
the  Draft  EIS  in  response  to  the 
comments  received  in  letters  and 
electronic  messages  from  individuals, 
organizations.  Federal  and  stete 
agencies  and  comments  received  during 
public  hearings  held  in  Savannah, 
Georgia  (April  11,1995)  and  North 
Auguste,  South  Carolina  (April  13, 
1995).  On  October  20, 1995,  EPA 
published  a  Notic«  of  Availability  of  the 
Final  EIS  on  the  Interim  Management  of 


Nudear  Materials  in  the  Federal 
Register  (60  ¥R  54226).  following 
distributian  of  approximi^ly  400 
copies  to  government  officials  and 
interested  groups  and  individuals. 

DOE  prepared  this  Record  of  Decision 
in  accordance  with  the  regulations  of 
the  CoiuK:il  on  Envircmmental  Quality 
for  implementing  NEPA  (40  CFR  1500- 
1508)  and  DOE's  NEPA  Implementing 
Procedures  (10  CFR  1021).  This  Record 
of  Decision  is  based  on  DOE's  Final 
Environmental  Impact  Statement  on  the 
^teiim  Management  of  Nuclear 
Materials,  Savannah  River  Site.  Aiken, 
South  Carolina  (DOE/EIS-0220). 

n.  studies  of  Vnlnerabilities  of  Storage 
of  Nuclear  Materiab  at  SRS 

The  cessation  of  processing  activities 
resulted  in  a  large  inventory  of  nuclear 
materials  being  caught  in  various  stages 
of  the  production  cycle  (fabricatiim, 
irradiation,  reprocessing,  and  isotope 
recovery).  These  materials  include 
irradiated  and  unirradiated  reactor  foel, 
targets,  and  components;  solutions 
containing  dissolved  nuclear  materiak 
and  recovered  isotopes  in  stainless- 
steel  tanks;  and  product  and  scrap  forms 
of  metals  m  oxides  in  containers  (cans, 
drums,  etc.)  typically  used  for 
temporary  storage  or  shipment  off  the 
Site. 

Between  November  1993  and 
November  1994,  DOE  completed  two 
nationwide  reviews  of  how  nuclear 
materials  are  stored  at  the  SRS  and  other 
sites:  Spent  Fuel  Working  Group  Report 
on  Inventory  and  Storage  of  the 
Department's  Speht  Ni^eer  Fuel  and 
Other  Reactor  Irradiated  Nuclear 
Materials  and  Their  Environment. 
Safety  and  Health  Vulnerabilities,  and 
Plutonium  Working  Group  Report  on 
Environment,  Safety  and  Health 
Vulnerabilities  Associated  with  the 
Department's  Plutonium  Storage.  The 
reviews  identified  vulnerabilities  with 
the  continued  storage  of  several  nuclear 
materials  at  SRS:  corroded  spent  fuel 
and  targets  stored  in  water-filled  basins; ' 
tanks  with  thousands  of  gallons  of 
acidic  solutions  containing  plutonium, 
neptunium,  americium  and  curium 
isotopes  stored  in  the  canyon  facilities; 
and  packages  containing  plutonium- 
bearing  materials  stored  in  vaults.  The 
reviews  defined  vulnerabiUties  as 
conditions  or  weaknesses  that  might 
lead  to  radiation  exposiue  to  the  public, 
unnecessary  or  increased  exposure  to 
workers,  or  release  of  radioactive 
materials  to  the  environment. 

The  Defense  Nuclear  Facilities  Safety 
Board  (DNFSB)  is  an  independent 
organization  established  by  Congress  to 
provide  oversight  of  DOE.  In  May  1994, 
the  DNFSB  transmitted 


Recommendation  94-1  to  the  Secretary 
of  Energy.  In  its  recommendation,  the 
Board  observed  that  the  halt  in 
production  of  nuclear  weapons  had 
frozen  the  manuiacturing  pipeline  in  a 
state,  that  for  safiBty  reasons,  should  not 
be  allowed  to  persist  uniemediated.  The 
Board  concluded  teom  observations  and 
discussions  with  others  that  imminent 
hazards  could  arise  within  two  to  three 
years  imless  certain  problems  are 
corrected.  The  Board  expressed  special 
concern  about  specific  liquids  and 
solids  containing  fissile  materials  and 
other  radioactive  substances  in  spent 
fiiel  storage  pools,  reector  basins, 
xeprocessing  canyons,  processing  lines, 
and  various  buildings  once  used  for 
processing  and  weapons  manufecture. 
On  August  3, 1995.  theChairman  of  the 
DNFSB  transmitted  a  staff  report  to  the 
Assistant  Secretary  for  Environmental 
Management  identifying  concerns  with 
leeking  containers  of  corroded  spent 
foel  stored  in  the  Receiving  Basin  for 
Offsite  Fuel  at  SRS.  The  staff  report 
from  the  Board  expressed  concerns  with 
DOE  having  previously  identified  all  of 
the  nuclear  materials  in  the  basin  as 
"steble"  in  the  Draft  EIS  issued  for 
public  comment. 

m.  Categories  of  Nuclear  Materials  at 
the  Savannah  River  Site 

DOE  used  information  from  the  two 
nationwide  reviews  on  spent  fuel  and 
plutoniumstorage,  an  SRS  site-wide 
review,  and  input  bom  the  DNFSB  to 
categorize  the  nuclear  materials  at  SRS 
as  either  Stable  or  Candidates  for 
Stabilization.  Stable  materials  have 
physical  and  chemical  forms  that, 
combined  with  their  storage 
configurations,  do  not  ciuiently  pose 
environmental,  safety,  or  health 
concerns  and  are  not  likely  to  pose  a. 
concern  over  the  next  10  years. 
Candidates  for  Stabilization  are 
materials  that  exhibit  or  could  be 
expected  to  exhibit  over  the  next  10 
years,  health,  safety  or  environmental 
vulnerabilities  because  of  their  physical 
condition,  chemical  composition,  or  the 
manner  in  which  they  are  stored. 

IX)E  categorized  materials  containing. 
plutonium-242,  neptimium-237  and 
various  isotopes  of  americium  and 
curium  as  Programmatic  after 
consultation  %vith  national  laboratories 
and  other  appropriate  federal  agencies, 
such  as  NASA.  The  bulk  of  these 
Programmatic  nuclear  materials  are 
contained  in  acidic  solutions  stored  in 
tanks  in  the  canyon  fedlities  and  would 
otherwise  be  considered  Candidates  for 
Stabilization.  Programmatic  materials 
contain  special  isotopes  that  could  be 
needed  to  support  IX)E  programs.  In 
their  current  forms  these  materials  are 


not  usable  and  may  not  be  suitable  for 
continued  safe  storage.  DOE  may  use 
plut(mium-242  in  the  nuclear  weapons 
stockpile  stewardship  program. 
Americium-243  and  curium-244  are 
considered  national  assets  for  potential 
support  of  research  in  nuclear  medicine, 
nuclser  chemistry,  solid-state  chemistry, 
and  nuclear  physics.  The  higher 
isotopes  of  curiiun  (cimum-244  through 
-248)  are  irreplaceable  Caedstocks  for  the 
producticm  of  califomium-252,  which  is 
used  as  a  neutron  source  for  both 
military  and  industrial  applications. 
1X3E  may  use  neptunium-237  in  the 
future  production  of  plutonium-238  to 
provide  a  power  source  for  remote 
terrestrial  and  space  applications. 
Future  DCK  decisions  will  determine  if 
these  Programmatic  materials  will 
actually  be  used.  Table  1  lista  the 
nuclear  materials  at  SRS  in  eech 
category. 

IV.  Ah^adves  Evahiated  in  the  Final 
EIS 

DOE  evaluated  the  following 
alternatives  for  managing  the  nucleer 
materials:  (a)  Continued  Storage  (i.e., 
"No  Action"  within  the  context  of 
NEPA),  (b)  Processing  to  Metal,  (c) 
Processing  to  Oxide,  (d)  Blending  Down 
to  Low  Enriched  Uranium,  (e) 
Processing  and  Storage  for  Vitrification, 
(f)  Vitrification,  and  (g)  Improving 
Storage.  As  shown  in  Table  2,  DOE  has 
evaluated  the  environmental  impacta  of 
managing  the  nuclear  materials  using 
one  or  more  of  these  alternatives.  The 
following  is  a  brief  description  of  each 
alternative. 

A.  Continuing  Storage  (No  Action) 

Under  this  alternative,  DOE  would 
continue  to  store  materials  in  their 
current  physical  form.  DOE  would 
relocate,  repackage,  or  re-can  nuclear 
materials  stored  in  vaulta.  tanks  or 
basins  to  consolidate  the  matwial  or  to 
respond  to  an  immediate  safety 
pitd)lem.  Periodic  sampling,  destructive 
and  nOn-destnictive  examination, 
weighing,  visual  inspection  and  similar 
activities  would  continue  in  order  to 
monitor  the  physical  and  chemical 
condition  of  the  nuclear  material. 
Chemicals  would  be  added  to  existing 
solutions  in  order  to  maintain 
concentration  and  chemistry  within 
established  parametere.  Repackaging 
would  include  removing  materials  from 
a  damaged  storage  container  and  placing 
them  in  a  new  container  or  placing  the 
damaged  container  in  a  larger  container. 
Re-canning  would  primarily  entail 
placing  daimaged  or  degraded  fuel  or 
targeta  in  metal  containera,  sealing  the 
containere,  and  keeping  them  in  wet 
storage. 


Many  activities  would  be  required  by 
DOE  irrespective  of  the  management 
alternative  used.  For  example,  DOE 
would  maintain  facilities  in  good 
working  condition  and  would  continue 
to  provide  utilities  (water,  electricity, 
steam,  compressed  gas,  etc.)  and 
services  (security,  maintenance,  fire 
protection,  etc.)  for  each  fedlity. 
Training  activities  would  ensure  that 
personnel  maintain  the  skills  necessary 
to  operate  the  facilities  and  equipment. 
DCK  would  continue  with  cmgoing 
projects  to  alleviate  facility-related 
vulnerabilities  assodated  with  storage 
of  the  nuclear  materials  and  pro)ecta  to 
upgrade  or  replace  aging  equipment 
(ventilation  fens,  etc.). 

As  shown  in  Table  2,  DOE  designated 
Continuing  Storage  as  the  preferred 
alternative  for  managing  all  stable 
nudear  materials  and  metal  targets 
containing  isotopes  of  ameridum  and 
curium.  EOE  also  designated 
Continuing  Storage  as  the  preferred 
alternative  for  managing  Mark-16  and 
Madi-22  fuels  and  other  aluminiun-clad 
targeta  until  additional  reviews  on  dry 
storage  technologies,  costs  and 
schedules  versus  chemical  processing 
techniques  could  be  completed. 

B.  Processing  to  Metal 

Under  this  alternative,  DOE  would 
convert  plutonium  nitrate  solutions  to 
plutonium  metal  using  the  FB-Line 
facility.  After  conversion,  the  metal 
would  be  packaged  and  stored  in 
'  accordance  with  DOE's  storage 
standard.  A  new  glove  box  is  being 
installed  in  FB-Line  to  provide  the 
equipment  necessary  to  meet  the  storage 
standard  criteria  for  packaging  of 
plutonium  metal.  The  plutoniiun  metal 
would  be  stored  at  SRS  until 
programmatic  dedsions  are  made  by 
DOE  on  long-term  storage  or 
disposition. 

The  plutonium  would  come  from 
existing  nitrate  solutions  in  H-Canyon 
or  would  be  generated  as  a  result  of 
dissolving  and  chemically  processing 
plutonium-bearing  material  in  the  F- 
Canyon.  Existing  nitrate  solutions  in  H- 
Canyon  contain  plutoniiun-239  and 
plutonium-242.  Additional  plutoniiun- 
239  solutions  would  be  generated  by 
dissolving  and  processing  plutonium- 
bearing  metals  and  oxides  stored  in  SRS 
vauhs,  Mark-31  targets,  canistere  of 
failed  Taiwan  Research  Reactor  fuel, 
and  a  failed  canister  of  de-clad 
Experimental  Breeder  Reactor-II  metal 

slugs. 

DOE  would  design  or  procure  a 
container  to  transport  the  existing 
plutonium-239  and  plutonium-242 
solutions  from  H-Canyon  to  F-Canyon. 
Some  degree  of  uncertainty  exista  on  the 


ability  to  transfer  these  solutions  from 
one  canyon  to  the  other.  Minor 
modifications  would  be  made  to  the 
canyon  fadhties  to  suppwt  loading  and 
unloading  of  the  solutions  into  the 
transport  container. 

As  shown  in  Table  2,  DOE  designated 
Processing  to  Metal  as  the  preferred 
alternative  for  stabilizing  some  of  the 
plutonium  and  uranium  vault  materials, 
the  Mark-31  targets,  failed  Taiwan 
Research  Reactor  fuel,  and  the  failed 
canister  of  Experimental  Breeder 
Reactor-n  slugs. 

C.  Processing  to  Oxide 

Under  this  alternative,  DOE  would 
convert  plutonium  to  an  oxide  in  HB- 
Line  or  FB-Line.  The  plutonium  would 
come 'from  existing  nitrate  solutions  in 
H-Canyon  or  would  be  generated  as  a 
result  of  dissolving  and  chemically 
processing  material  in  H-Canyon  or  F- 
Canyon.  Existing  nitrate  solutions  in  H- 
Canyon  contain  plutonium-239  and 
plutonium-242  and  would  be  converted 
to  an  oxide  in  HB-Line.  Additional 
plutonium-239  nitrate  solutions  would 
be  generated  by  dissolving  and 
processing  Mark-31  targets,  canisters  of 
failed  Taiwan  Research  Reactor  fuel, 
and  a  failed  canister  of  de-clad  slugs 
bom  the  Experimental  Breeder  Reactor- 
II.  FB-Line  would  require  modification 
to  convert  the  resulting  plutonium-239 
solutions  to  an  oxide.  Flutonium-239 
solutions  and  a  small  quantity  of 
plutonium-238  solution  could  also  be 
generated  by  dissolving  plutonium- 
bearing  metals  and  oxides  currenUy 
stored  in  SRS  vaults.  This  material 
would  be  dissolved  and  processed  in  H- 
Canyon/HB-Line  and  converted  to  an 
oxide  in  HB-Line.  After  conversion,  the 
plutonium  oxide  would  be  packaged 
and  stored  in  accordance  with  the  DOE 
Criteria  for  Safe  Storage  of  Plutonium 
Metals  and  Oxides  (DCffi-STD-3013- 
94).  Modifications  would  be  made  to  the 
FB-Line  fadlity  to  provide  the 
equipment  necessary  to  heat  and 
package  the  oxide  in  accordance  with 
the  DOE  storage  standard  or  a  new 
Actinide  Packaging  and  Storage  Facility 
would  be  constructed. 

DOE  would  convert  neptunium-237 
solutions  to  an  oxide  in  HB-Line.  The 
neptunium  would  come  from  existing 
solutions  in  H-Canyon  and  bom 
dissolving  and  processing  the  obsolete 
reactor  targets  containing  neptunium  in 
H-Canyon.  Additionally,  if  one  of  the 
alternatives  involving  dissolution  and 
chemical  separation  (Processing  to 
Oxide  or  Blending  Down  to  Low 
Enriched  Uranium)  were  implemented 
for  stabilization  of  irradiated  SRS 
reactor  fuels  (Mark-16  and  Mark-22), 
neptunium  would  be  recovered.  After 
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conversion  of  the  neptunium  solutions 
to  an  oxide,  the  oxide  would  be 
packaged  and  stored  in  the  Actinide 
Paclu«ing  and  Storage  Facility. 

DCK  would  oqnvert  the  ameridum 
and  curium  solutions  in  F-Canyon  to  an 
oxide.  DOE  would  modify  an  existing 
portion  of  F-Cai^on  to  provide  the 
necessary  equipinent.  After  conversion, 
the  ameridum  a|id  curium  oxide  would 
be  packaged  andj  stored  in  an  existing 
vault  or  me  newiActinide  Packaging  and 
Storage  Fadlity.  DOE  could  also 
transport  the  obsolete  targets  and  shigs 
containing  ameridum  and  curium 
isotopes  to  F-Ca4yon,  dissolve  them  and 
convert  the  resulting  solutions  in  a 
similar  manner. 

DOE  would  cohveri  highly  enriched 
uranium  solutioas  to  highly  enriciied 
uranium  oxide.  To  provide  conversion 
capability,  DOE  Would  complete  the 
partially  constru(:ted  Uranium 
Solidification  Fadlity  (USF)  in  H- 
Canyon.  D(%  would  also  dissolve  Mark- 
16  and  Mark- 22  fuels  containing  highly 
enriched  uranium  in  H-Canyon  and 
convert  the  resulting  solutions  to  an 
oxide  in  the  sam0  manner.  The  highly 
enriched  uranium  oxide  would  be 
packaged  and  stored  in  a  vault  in  USF 
until  DOE  makes  long-term  managmnent 
and  dispositicm  4edsi<Mis. 

As  shown  in  l^ible  2.  DOE  designated 
Processing  to  Oxide  as  the  preferred 
alternative  in  the  Final  EIS  for 
stabilizing  plutoaium-242  solutions, 
neptiuiium-237  ^lutions  and  targets, 
plutoniiun-239  solutions,  and  some  of 
the  phitonium  ai^d  uranium  vault 
materials. 

D.  Blending  Dowp  to  Low  Enriched 
Uranium 

This  alternative  is  only  relevant  to 
materials  contaiiiing  highly  enriched 
uraniiun.  Existing  solutions  of  highly 
enriched  uraniiufi  stored  in  H-Area     . 
woidd  be  blended  with  existing 
depleted  uraniiui^  at  SRS.  DOE  would 
modify  the  canyon  fedlities  to  support 
loading  and  unloeding  of  tanks  used  for 
transport  and  install  a  spare  oxide 
dissolver  in  FA-Une.  The  highly 
enriched  and  depleted  uranium  would 
be  blended  to  produce  a  low  enriched 
uranium  solution. 

Mark-16  and  Mark-22  fuels  containing 
highly  enriched  aranium  would  be 
transported  to  either  H-Canyon  or  F- 
Canyon  by  rail  casks,  dissolved  in  nitric 
acid,  and  the  highly  enriched  uranium 
separated  from  fi^on  products  and 
other  materials.  The  highly  oiriched 
uranium  solutions  would  be  blended 
with  natural  or  depleted  uranium  to 
produce  low  enriched  uraniiun 
solutions.  The  low  enriched  uranium 
solutions  would  be  converted  to  an 


oxide  using  FA-Une.  Tlie  oxide  would 
be  stored  in  drums  in  existing  facilities 
or  in  a  new  warehouse  construded  at 
SRS. 

Dependent  upon  the  timing  of  future 
DOE  dedsifms,  the  highly  enriched 
uranium  solutions  and  the  uranium 
recovered  from  the  dissolutifm  of  Mark- 
16  and  Mark-22  fuels  could  also  be 
dispositioned  in  conjundion  with  other 
hi^ly  enriched  uranium  (by 
commerdal  sale,  etc.). 

As  shown  in  Table-2,  TXX,  designated 
Blending  Down  to  Low  Enriched 
Uranium  as  the  preferred  alternative  for 
stabilizing  highly  enriched  uranium 
solutions. 

E.  Processing  and  Stomgefor 
Vitrification  in  the  Defense  Waste 
Processing  Facility  (DWPF) 

DC£  would  frarform  research  and 
development  work  to  develop  a  method 
for  chemically  adjusting  existing 
solutions  in  the  canyons  in  order  to 
transfer  them  to  the  high  level  waste 
tanks  in  F-  or  H-Area.  The  research  and 
development  work  would  be  to  ensure 
nuclear  criticality  safety  due  to  the  large 
amoimts  of  plutonium-239  and 
uranium-235  contained  in  the  existing 
solutions  and  to  evaluate  the  effects  on 
the  systems  and  fadlities  used  to  store 
and  treat  the  liquid  high  level  waste. 
Upon  completion  of  the  studies,  existing 
solutions  containing  plutonium-239, 
plutonium-242,  highly  enriched 
uranium,  neptunium-237,  and 
ameridiun  and  curium  isotopes  would  ' 
be  chemically  adjusted  and  transferred 
to  the  high  level  waste  tanks  via 
underground  pipelines. 

Plutonium-bearing  vault  matmials 
would  be  dissolved  in  either  a  canyon 
or  B-Line  dependent  upon  the  amount 
of  material  and  the  chemical 
composition.  The  degraded  reader 
components  (fuel  and  targets)  stored  in 
water-filled  basins  would  be  transported 
by  rail  casks  to  F-  or  H-Canyon  and 
dissolved  in  nitric  acid.  The  resulting 
solutions  from  dissolution  of  the  vault 
materials  and  reader  components 
would  be  chemically  adjusted  and 
transferred  to  the  high  level  waste  tanks 
along  with  existing  canyon  solutions. 
The  solutions  would  be  mixed  with  the 
existing  volume  of  high  level  waste 
stored  in  the  F-  and  H-Area  tanks.  The 
bulk  of  the  radioactivity  in  the  solutions 
would  eventually  be  immobilized  in 
borosilicate  glass  by  the  Defense  Waste 
Processing  Fadlity  (DWPF).  The  glass 
would  be  contained  within  stainless 
steel  canisters  that  would  be  stored  in 
an  adjacent  facility  to  the  DWPF 
awaiting  geological  disposal  by  E)OE. 
The  bulk  of  the  liquid  would  be 
immobilized  by  the  Saltstone  fadlity 


into  a  ^rout  containing  very  low  levels 
of  radioactivity.  The  grout  would  be 
poured  into  concrete  vaults  located  at 
the  Saltstmie  facilitv. 

As  shown  in  Tabre-2,  Processing  and 
Storage  for  Vitrification  in  DWPF  was 
not  designated  by  E)OE  as  a  preferred 
alternative  for  any  of  the  materials. 

F.  Vitrification  (in  F-Canyon) 

This  alternative  would  involve 
modifying  existing  space  in  the  F- 
Canyon,  providing  equipment  to  vitrify 
radioactive  solutions  using  a  process 
similar  to  that  developed  for  the  DWPF. 
The  equipment  would  be  much  smaller 
in  scale  to  that  of  the  DWPF  and  the 
stainless-steel  canisters  of  glass 
produced  would  contain  much  higher 
concentrations  of  adinides.  including 
fissile  isotopes.  After  completing  the 
modifications,  DOE  would  vitrify 
existing  solutions  of  plutonium-242, 
plutonium-23g,  neptunium-237,  and 
ameridum  and  curium  isotopes.  The 
solutions  stored  in  H-Canyon  would  be 
transported  to  F-Canyon  for  vitrification 
uprni  development  (or  prociuement)  of 
a  suitable  shipping  container  and  upon 
completion  of  modifications  to  the 
canyon  facilities  for  loading  and 
unloading. 

Plutoniiun-bearing  vault  materials 
would  be  dissolved  in  either  a  canyon 
or  a  B-Line  and  vitrified  in  the  same 
manner.  Similarly,  degraded  reader 
components  (Mark-31  targets,  canisters 
of  felled  TRR  fuel  and  the  foiled  canister 
of  EBR-O  slugs)  would  be  transported  by 
rail  cask  to  F-Canyon,  dissolved  in  nitric 
add,  and  the  plutonium  vitrified.  The 
depleted  or  natural  uranium  contained 
in  the  reader  components  would  be 
chemically  separated  and  stored  in 
tanks  or  used  for  blending  with  highly 
enriched  uranium  (see  description  of 
Blending  Down  to  Low  Enriched 
Uranium). 

The  ol»olete  reader  targets  and  slugs 
containing  neptunium,  ameridum  and 
curium  would  be  transported  to  F- 
Canyon,  dissolved  in  nitric  acid,  and  the 
programmatic  isotopes  chemically 
separated  fiom  fission  products  and 
other  materials.  The  resulting 
neptunium,  americium  and  curium 
solutions  would  be  vitrified  in 
conjunction  with  the  existing  solutions 
containing  those  same  isotopes. 

Neptunium  separated  from  Mari(-16 
and  Mark-22  fuels  processing  in  P- 
Canyon  for  blending  down  to  low 
enriched  uraniiun  would  be  vitrified  in 
conjunction  with  the  existing 
neptunium  solutions. 

As  shown  in  Table-2,  DOE  designated 
Vitrification  in  F-Canyon  as  the 
preferred  alternative  for  stabilizing 
ameridum  and  curium  solutions  and 


scMne  of  the  plutonium  and  uranium 
vault  materials. 

G.  Improving  Storage 

This  alternative  would  be  applicable 
to  plutonium-bearing  materials  stored  in 
vaults  and  degraded  reader  components 
stored  in  water-filled  basins.  Based  on 
earlier  DOE  decisions  to  stabilize 
plutonium  solutions  stored  in  F-Canyon 
(see  background),  DOE  is  modifying  the 
FB-Line  fedlity  by  installing  a  glove  box 
to  enable  handling  and  packaging  of 
plutonium  without  the  use  of  plastic 
and  other  organic  materials  (rubtier, 
elastomeric  seals,  etc.).  The  existing 
plutonium  metal  stored  in  vaults  would 
be  repackaged  in  FB-Line  to  meet  the 
DOE  storage  standard.  DOE  would 
provide  the  capability  to  heat, 
repackage,  and  store  plutonium  oxide 
by  modifying  an  existing  facility  (FB- 
Line  or  Building-235)  or  by  building  a 
new  Actinide  Packaging  and  Storage 
Facility  in  F-Area.  Ine  plutonium- 
bearing  vault  materials  would  be 
repackaged  to  meet  the  DOE  storage 
standard  and  would  be  stored  at  SRS 
until  DOE  makes  long-term  storage  or 
disposition  dedsions. 

For  degraded  reactor  components 
(Mark-31  targets.  Mark-16  and  -22  fuels, 
other  aluminum-clad  targets,  failed  TRR 
fuel,  and  the  failed  canister  of  EBR-II 
metal  slugs),  DOE  would  remove  the 
materials  from  the  basins  and  place 
them  in  dry  storage.  Because  of 
technical  uncertainties  (e.g.,  potentially 
pyrophoric  hydrides  of  uranium, 
elimination  of  potential  reactive 
material)  assodated  with  the  dry  storage 
of  foiled  fuel  and  targets,  DOE  would 
perform  additional  research  to 
demonstrate  concepts  for  drying  and 
placing  the  materials  into  canisters  for 
storage.  Work  related  to  the  dry  storage 
of  low  Miriched  uranium  and 
commercial  spent  nuclear  fuel  has 
already  been  done  in  the  United  States 
and  other  countries.  This  work  has  not 
focused  on  aluminum-clad  highly 
enriched  uranium  fuels.  In  conjundion 
with  this  work,  DOE  would  design  and 
construd  a  Dry  Storage  Facility  at  SRS. 

A  typical  dry  storage  facility  would  be 
a  Modular  Dry  Storage  Vault.  This 
focility  would  consist  of  four  major 
components:  a  receiving/unloading  area, 
fuel  storage  canisters,  a  shielded 
container  handling  machine,  and  a 
modular  vault  for  storing  the  fuel  in 
storage  canisters.  As  a  variation, 
canisters  could  be  stored  in  dry  storage 
casks  rather  than  a  vault.  The  degraded 
fiiel  and  target  materials  would  be 
removed  from  the  basins  and  dried; 
canned  or  placed  diredly  in  canisters; 
the  cans  or  canisters  "would  be  filled 
with  an  inert  gas  to  inhibit  further 


corrosion;  and  if  cans  were  used,  loaded 
into  storage  canisters.  This  process 
could  be  varied  as  didated  by  the 
condition  of  the  material.  After  the 
targets  were  loaded  in  a  canister,  a 
machine  would  transport  the  canister  to 
the  modular  storage  vault.  The  vault 
would  consist  of  a  large  concrete 
structure  with  an  array  of  vertical  tubes 
to  hold  the  canisters.  The  canister 
transport  machine  would  move  into  the 
vault  and  load  the  canister  into  a  storage 
tube.  A  shielded  plug  would  be  placed 
on  top  of  the  tube.  The  transp>ort 
machine  and  the  vault  storage  tubes 
would  be  heavily  shielded  to  reduce 
radiation  levels  from  the  canister.  To 
use  dry  storage  casks,  the  machine 
would  transport  the  canister  to  a  cask 
(horizontal  or  vertical)  and  discharge 
the  canister  into  the  cask,  and  then  the 
cask  would  be  sealed. 

DOE  evaluated  the  potential 
environmental  impads  assodated  with 
two  variations  for  implementing  this 
alternative.  The  first  involved  the  use  of 
a  traditional  project  schedule  for  design 
and  construction  of  the  facility, 
estimated  to  take  about  ten  years.  The 
second  was  an  accelerated  schedule  for 
design  and  construdion,  estimated  to 
take  about  five  years.  Until  the  Dry 
Storage  Facility  was  completed,  DOE 
would  store  the  materials  in  existing 
basins,  as  described  under  Continued 
Storage  (No  Action). 

As  shown  in  Table-2,  DOE  designated 
bnproving  Storage  as  the  preferred 
alternative  for  stabilizing  some  of  the 
plutonium  and  uranium  vault  materials. 

V.  Environmental  Impacts  of 
Alternatives 

The  Final  EIS  for  Interim  Management 
of  Nuclear  Materials  evaluated 
alternative  stabilization  methods  for 
each  category  of  nuclear  materials  at  the 
Savannah  River  Site,  as  shown  in  Table 
2.  DOE  analyzed  the  potential 
environmental  impacts  that  would 
result  from  implementation  of  the 
alternatives  and  believes  there  would  be 
little  or  no  impact  from  implementation 
of  any  of  the  alternatives  for  any 
material  group  in  the  areas  of  geologic 
resources,  ecological  resources 
(including  threatened  or  endangered 
spedes),  cultural  resources,  aesthetic 
and  scenic  resources,  noise,  and  land 
use.  Impacts  in  these  areas  would  be 
limited  because  focility  modifications  or 
construction  of  new  facilities  would 
occur  within  existing  buildings  or 
industrialized  portions  of  the  Savannah 
River  Site.  DOE  anticipates  that  the 
existing  SRS  workforce  would  support 
any  construction  projects  and  other 
adivities  required  to  implement  any  of 
the  alternatives.  As  a  result,  DOE 


expeds  negligible  sodoeconomic 
impacts  fit>m  implementation  of  any  of 
the  alternatives'. 

Management  alternatives  requiring 
the  use  of  the  large  chemical  separations 
facilities  (the  canyons  and  B-Lines) 
would  have  greater  environmental 
impads  during  the  time  dissolving, 
processing  or  conversion  activities  are 
underway  than  when  these  fadlities  are 
storing  nuclear  materials.  After 
materials  have  been  stabilized,  impads 
of  normal  fadlity  operations  related  to 
management  of  those  materials  would 
decline,  and  potential  impacts  of 
accidents  associated  with  those 
materials  would  be  reduced  with  certain 
kinds  of  accidents  eliminated.  Potential 
health  efi^ects  from  normal  operations 
from  any  of  the  alternatives,  including 
those  involving  the  operation  of  the 
canyon  facilities,  would  be  low  and  well 
within  regulatory  limits.  Alternatives 
requiring  the  use  of  the  canyons  are: 
Processing  to  Metal,  Processing  to 
Oxide,  Blending  Down  to  Low  Enriched 
Uranium,  Processing  and  Storage  for 
Vitrification  in  the  DWPF,  and 
Vitrification  (F-Canyon). 

Improving  Storage  alternatives 
generally  have  lower  impacts  in  the  near 
term  because  they  involve  only  heating, 
drying  and  repackaging  the  nuclear 
materials.  These  alternatives  also 
potentially  Involve  the  use  of  new 
facilities,  such  as  an  Actinide  Packaging 
and  Storage  Facility  and  a  Dry  Storage 
Facility.  The  newer  faciUties  would 
incorporate  improved  designs  for 
remote  handling,  shielding, 
containment,  air  filtration,  etc.;  these 
improvements  could  reduce  worker 
exposures  and  releases  to  the 
environment  below  levels  associated 
with  existing  storage  basins  and  vaults. 

Annual  impacts  from  normal 
operations  and  potential  accidents 
assodated  with  material  storage  would 
be  reduced  after  material  stabilization 
alternatives  are  implemented. 
Stabilization  alternatives  requiring 
longer  periods  of  time  to  complete  are 
estimated  to  have  relatively  higher 
impads  from  normal  operation  and 
potential  accidents  than  alternatives 
requiring  less  time  to  complete. 

Continuing  Storage  (or '  No  Action") 
alternatives  are  estimated  to  result  in 
relatively  low  annual  environmental 
impads,  but  the  impacts  would 
continue  for  an  indefinite  period  of 
time.  Stabilization  alternatives  typically 
are  estimated  to  result  in  slightly  higher 
annual  environmental  impacts  than  "No 
Action"  in  the  near-term,  but  upon 
completion  of  the  stabilization  adion, 
result  in  lower  annual  impacts.  Under 
Continuing  Storage  alternatives,  no 
actions  would  be  taken  to  chemically  or 
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physically  staUli:^  the  storage 
conditions  and  reduce  the  potential  for 
accidents.  All  of  t|ie  stabilization 
alternatives,  upon  completion  of  the 
actions  required,  are  estimated  to  reduce 
the  potential  far  accidents  and  the 
assodatad  consequences.  Several  of  the 
stabiliiation  ahen^atives  would  involve 
a  shoit-term  incieese  in  the  risks  from 
aoddmts  until  th^  requifed  actions  are 
completed. 

Emissions  of  hazardous  air  pollutants 
and  releases  of  hazardous  liquid 
efOuents  for  any  of  the  ahematives 
would  be  within  applicable  federal 
standards  and  exiftbig  regulatory 
pennits  for  the  SI^  facilities.  Similarly, 
high  level  liouid  %faste.  transuranic 
waste,  mixed  haWdous  waste  and  low 
level  solid  waste  gsnerated  by 
implementation  n  any  of  the 
ahematives  would  be  handled  by 
existing  waste  ma^iagBment  fodUties. 
All  of  the  waste  tWies  and  volumes  are 
within  the  capabilty  of  the  existing  SRS 
waste  raanagemenlt  facilities  for  storage, 
treatment  or  disposal. 

SRS  facilities  tfa^t  will  be  used  to 
stabilize  and  storei  the  nuclear  materials 
incorporate  mgineered  features  to  limit 
the  potential  impacts  of  facility 
operations  to  worlers,  the  public  and 
the  envircHunent.  ^1  of  the  engineered 
systems  and  admijiistrative  controls  are 
subject  to  TXJE  Order  requiremoits  to  - 
ensure  safe  operation  of  the  facilities. 
No  other  mitigstiiiii  meesures  h^ye  been 
identified;  therefate  E)OE  need  not 
prepare  a  Mitigation  Action  Plan. 

VL  Other  Factors 

In  addition  to  comparing  the 
environmental  impacts  of  implonenting 
the  various  alternatives,  DOE 
considered  other  factors  in  reaching  the 
decisions  announced  here.  These  o^er 
factors  included  i^ues  addressed  by  the 
National  Academy  of  Sciences  in  the 
1994  report.  Management  and 
Disposition  of  Exqsss  Weapons 
Plutonium;  the  Ofiice  of  Technology 
Assessment's  1993  report.  Dismantling 
the  Bomb  and  Managing  the  Nuclear 
Materials:  commits  received  during 
the  scoping  period  for  the  EIS  on  the 
Interim  Management  of  Nuclear 
Materials,  and  ooifunents  received  on 
the  Draft  and  FinsI  EIS's.  The  other 
factors  considered  are  briefly 
summarized  in  the  following 
paragraphs.  I 

Implementatioq  of  certain  alternatives 
would  require  amstrucUon  and 
operation  of  new  facilities.  The  new 
facilities  described  in  the  EIS  are:  (1)  F- 
Canyon  Vitrification  Facility  (for  the 
Vitrification  (F-Canyon)  Alternative),  (2) 
a  Dry  Storage  Facility  (for  the  Improving 
Storage  Altematiye  for  degraded  reactor 


fuel  and  targets  currently  stored  in 
basins),  (3)  a  Uranium  Solidification 
Facility  (for  the  Processing  to  Oxide 
Alternative  for  highly  enriched  uranium 
solutions  in  H-Aree  and  the  Mark-16 
and  -22  fuel  stored  in  besins),  (4)  an 
Actinide  Packaging  and  Stoii^  Facility 
(for  the  Processing  to  Metal  and 
Processing  to  Oxide  Alternatives  for 
plutcmium-bearing  materials,  for  the 
Improving  Stmage  Ahemative  for 
pluttmium-bearing  vault  materials,  for 
the  Processing  to  Oxide  Alternative  for 
neptuniura-237  materials,  and  for  the 
Vitrificatitm  (F-Canyon)  Alternative  for 
materials  ccmtaining  plutonium  and 
neptunium).  Implementation  of  s(Mne 
alternatives  would  require  minor 
modifications  of  existing  facilities,  as 
described  in  the  EIS.  Enmples  include 
miner  modifications  to  the  F-Canyon 
and  H-Cany(m  facilities  to  provide  the 
capability  to  lead  and  unloed 
radioactive  solutions  into  containers  for 
transpcHt  between  facilities  and 
installation  of  a  spare  dissolver  in  die 
FA-Line  facility. 

Preventing  the  spread  of  nuclear 
weapons  has  been  a  fundamental 
national  security  and  foreign  policy  goal 
of  die  United  States  since  1945.  The 
current  U.S.  policy  is  summarized  in  the 
White  House  Fact  Sheet  on 
Nonproliferation  and  Export  Control 
Policy,  dated  September  27, 1993.  This 
policy  makes  it  clear  that  the  United 
States  does  not  encourage  the  dvil  use 
of  plutonium  and,  accordingly,  does  not 
itself  engage  in  plutonium  reprocessing 
(that  is,  separation  of  plutonium  from 
spent  nucleer  foel)  for  either  nuclear 
power  or  nuclear  explosives  purposes. 
In  addition,  it  is  U.S.  policy  to  seek  to 
eliminate  where  possible  the 
accumulation  of  stockpiles  of  highly 
enriched  uranium  and  plutonium.  The 
stabilization  alternatives  vary  in  regard 
to  the  attractiveness  of  the  stabilized 
plutonium  or  highly  enriched  uranium 
for  use  in  nuclear  weapons  (either  by 
the  U.S.  or  an  adversary).  None  of  the 
alternatives  would  denature  or 
eliminate  the  plutonium  &t>m  the 
current  inventory;  it  would  still  exist  in 
some  form.  Of  the  alternatives  for 
stabilization  of  highly  enriched 
uranium,  only  Processing  and  Storage 
for  Vitrification  in  the  Defense  Waste 
Processing  Facility  and  Blending  DoMm 
to  Low  Enriched  Uranium  would  reduce 
the  inventory  of  highly  enriched 
uranium.  Because  of  the  potential 
concern  regarding  any  processing  and 
consolidating  plutonium  or  highly 
enriched  uranium  from  the  SRS 
inventory,  the  Secretary  of  Energy  has 
committed  that  any  separated  or 
stabilized  plutonium-239  and  highly 


enriched  uranium  would  be  prohibited 
from  use  for  nuclear  explosive  purposes. 
This  prohibition  would  apply  to 
plutonium-239  and  hi^ily  enriched 
uranium  stabiUzed  through  actions 
implemented  by  this  Record  of 
Ded^n. 

In  the  EIS  on  the  Interim  Management 
of  Nuclear  Materials,  DOE  examined  the 
potential  impacts  associated  with  an 
integrated  implementation  schedule  for 
management  of  nuclear  materials.  IXK 
examined  several  combinations  of 
alternatives,  or  management  scenarios, 
induding  continued  storage  of  all  the 
materials  (No  Action),  stabilizaticm 
using  the  preferred  alternatives  for  each 
matmial,  and  alternatives  requiring  a 
minimum  of  chemical  processing.  DOE 
expects  that  it  will  take  at  least  6  to  7 
years  to  stabilize  all  of  the  nudear 
materials  at  SRS  under  any  scenario  due 
to  the  lesouroes  (primarily  trained 
perscmnel)  required  and  the  time 
required  to  make  fadlity  modificatimis 
or  construd  new  fadlities.  DOE  has 
developed  an  optimiun  schedule  of 
propmed  adions  in  response  to  I^iIFSB 
Recommendation  94-1.  DOE  will  revise 
and  update  the  schedule  as  stabilization 
actions  proceed  and  as  future  budget 
considerations  dictate. 

DOE  considered  technology 
availability  and  technical  feasibility  in 
reaching  dedsicHU  on  management 
alternatives.  DOE  considered  the  extent 
to  which  technology  development 
would  be  required  and  the  likelihood  of 
success  of  such  endeavors.  All  of  the 
alternatives  are  technically  feasible.  In 
general,  however,  the  more  alternatives 
vary  from  the  historical  processes  and 
fadlities  used  at  SRS,  the  greater  the 
technical  uncertainty  and  extent  to 
which  new  fadlities  or  modifications  to 
existing  fadlities  would  have  to  be 
made. 

DOE  evaluated  labor  avaifabiUty  and 
the  existence  of  c<He  competency  at  the 
SRS  in  reeching  decisions  on 
management  alternatives.  DOE  expects 
to  use  the  existing  workforce  at  SRS  to 
implement  the  management  alternatives 
seleded.  There  would  be  differences 
between  the  level  of  personnel 
knowledge  and  training  required  for 
each  alternative.  In  general,  as  an 
alternative  varies  from  historical 
processes  and  fadlities  used  at  the  SRS 
for  material  management,  additional 
training  of  personnel  may  be  required. 
The  more  unique  or  extensive  the 
di^rences  fitim  past  facility  operations, 
the  more  training  may  be  required. 

In  reaching  dedsions  on  management 
alternatives,  DOE  considered  the  fad 
that  many  SRS  fadlities  are  30  to  40 
years  old  and  do  not  meet  all  current 
DOE  requirements  for  the  design  and 


construction  of  new  nuclear  fadlities. 
DOE  and  die  DNFSB  have  conduded 
many  reviews  to  evaluate  facility 
vulnerabilities  and  assess  facility 
compliance  with  current  requirements. 
One  vulnerability  common  to  many 
older  facilities  is  that  the  facility  could 
sustain  structural  damage  in  the  event  of 
a  severe  earthquake.  Rather  than  initiate 
extremely  expensive  modifications, 
E)OE  has  chosen  to  mitigate  the 
potential  consec^ences  of  a  severe 
earthquake  by  using  engineering 
safaguards,  such  as  strudurally 
reinforcing  tanks,  and  administrative 
controls,  such  as  limiting  the  amount  of 
radioactive  material  that  can  be  stored 
in  a  fadlity.  Ultimately,  removal  of 
nuclear  materials  from  vulnerable 
fadlities  would  reduce  the  risks.  All  of 
the  alternatives  except  Continued 
Storage  (No  Adion)  would  support 
DOE's  objedive  of  removing  nuclear 
materials  from  vulnerable  facilities  in 
preparation  for  decontamination  and 
deconunissioning. 

Some  level  of  custodial  care  will  be 
required  for  the  nuclear  materials  as 
long  as  they  are  stored  at  the  SRS,  and 
DOE  considered  minimizing  the  level  of 
custodial  care  in  reaching  management 
decisions.  Radioactive  solutions  require 
the  greatest  amount  of  custodial  care  to 
ensure  safe  storage,  and  radioactive 
materials  in  a  glass  matrix  (i.e.,  vitrified) 
are  expected  to  require  the  least.  Many 
alternatives  would  produce 
concentrated  oxide  or  metal  forms  that 
would  be  packaged  and  stored  in 
compliance  with  new  DOE  standards  for 
storage  of  nuclear  materials.  CompUance 
with  the  storage  criteria  will  reduce  the 
need  to  handle  and  repackage  the 
material  and  is  intended  to  minimize 
the  future  level  of  custodial  care 
required. 

In  reaching  dedsions  on  management 
alternatives,  an  important  consideration 
for  DOE  was  cost.  DCffi  evaluated  the 
costs  of  implementing  the  various 
management  alternatives  for  each  type 
of  material  on  both  an  individual  basis 
and  collectively,  as  part  of  an  integrated 
stabilization  program.  DOE  estimates  it 
will  cost  approximately  $3  billion  to 
operate  and  staff  the  fadlities  used  to 
stabilize  and  store  the  SRS  nuclear 
materials  over  the  next  10  years.  A  large 
fraction  of  this  cost  (approximately  $2.8 
billira)  would  be  required  for  continued 
storage  of  the  nudear  materials  even  if 
D(%  implemented  no  stabilization 
alternatives  (i.e..  No  Action).  DOE 
expects  annual  costs  of  operating  and 
maintaining  the  fadlities  to  decrease  as 
nudear  materials  are  removed, 
stabilized  and  consolidated  for  intoim 
management.  EXI^  expects  further 


redudions  in  costs  as,  and  if,  facilities 
are  deactivated. 

VIL  Environmentally  Preferable 
Alternatives 

As  described  in  the  Final  EIS  for 
Interim  Management  of  Nuclear 
Materials,  certain  management 
alternatives  are  expeded  to  result  in 
lower  environmental  impacts  than 
others.  However,  a  single  alternative 
was  rarely  estimated  to  have  lower 
impacts  for  all  environmental  fadors 
evaluated  by  DOE.  For  example,  an 
alternative  might  be  expeded  to  result 
in  lower  releases  of  hazardous 
pollutants  to  air  or  water  than  the  other 
alternatives,  but  might  generate  slighUy 
higher  amounts  of  radioactive  waste. 
D^  reviewed  the  environmental 
impads  estimated  for  the  alternatives 
evaluated  for  each  type  of  nuclear 
material  and  identified  the  following  as 
the  environmentally  preferable  for  each. 
The  health  effects  from  any  of  the 
alternatives  are  all  low  and  well  within 
regulatory  limits.  Included  below  is  a 
qualitative  description  of  how  the 
identified  environmentally  preferable 
alternative  compared  with  the  other 
stabilization  alternatives  for  the 
environmental  factors  that  generally  are 
of  most  interest. 

Plutonium-242 — Processing  and  Storage 
for  Vitrification  (DWPF) 

Processing  and  Storage  for 
Vitrification  in  DWPF  is  the 
environmentally  preferable  alternative 
for  stabilizing  the  plutonium-242 
solutions  stored  in  H-Canyon. 
Processing  and  storage  for  vitrification 
in  DWPF  is  estimated  to  result  in  the 
lowest  radiological  doses  to  the  offsite 
public  and  the  SRS  workers;  result  in  air 
and  water  emissions  of  hazardous 
pollutants  comparable  to  the  other 
alternatives;  and  result  in  the  least 
amount  of  transuranic  and  mixed  waste 
generated  among  the  alternatives  with 
comparable  amounts  of  high  level  and 
low  level  waste. 

Americium  and  Curium — Processing 
and  Storage  for  Vitrification  (DWPF) 

Processing  and  storage  for  vitrification 
in  the  DWPF  is  the  environmentally 
preferable  alternative  for  stabilizing 
solutions  and  metal  targets  and  slugs 
containing  americium  and  ciuium 
isotopes.  Of  the  stabilization 
alternatives,  processing  and  storage  for 
vitrification  in  DWPF  is  estimated  to 
result  in  the  lowest  radiological  doses  to 
the  offsite  public  and  the  SRS  workers; 
have  the  lowest  level  of  hazardous 
pollutant  emissions  to  the  air  with 
comparable  levels  of  liquid  effluent 
emissions;  and  result  in  the  least 


amount  of  high  level,  transuranic  and 
mixed  waste  with  comparable  amounts 
of  low  level  waste. 

Neptunium-237 — Vitrification  (F- 
Canyon) 

Vitrification  in  F-Canyon  is  the 
environmentally  preferable  alternative 
for  stabilizing  solutions  and  targets 
containing  neptunium.  Although 
vitrification  in  F-Canyon  is  estimated  to 
result  in  slightly  higher  radiological 
doses  to  the  SRS  workers,  it  is  estimated 
to  result  in  the  lowest  radiological  doses 
to  the  offaite  public.  Similarly,  although 
it  could  result  in  higher  airborne 
emissions  of  hazardous  pollutants,  the 
levels  of  liquid  effluent  emissions 
would  be  comparable  to  the  other 
alternatives.  Vitrification  (F-Canyon) 
would  generate  the  least  amount  of  high 
level,  transuranic  and  mixed  waste,  and 
would  generate  com{>arable  amounts  of 
low  level  waste  to  the  other  alternatives. 

Plutonium-239  Solutions — Vitrification 
(F-Canyon) 

Vitrification  in  F-Canyon  is  the 
environmentally  preferable  alternative 
for  stabilizing  the  plutonium-239 
solutions  stored  in  H-Canyon.  Of  the 
stabilization  alternatives,  Vitrification  in 
F-Canyon  is  estimated  to  result  in  the 
lowest  radiological  doses  to  the  offsite 
public  and  SRS  workers;  result  in 
comparable  levels  of  hazardous 
pollutant  emissions  to  the  air  and  water; 
and  result  in  the  least  amount  of 
transuranic,  mixed,  and  low  level  waste 
with  comparable  amounts  of  high  level 
waste. 

Highly  Enriched  Uranium  Solutions — 
Processing  to  Oxide 

Processing  to  Oxide  is  the 
environmentally  preferable  alternative 
for  stabilizing  highly  enriched  uranium 
solutions  stored  in  H-Area  fadlities. 
Although  it  is  estimated  to  result  in 
slightly  higher  radiological  doses  to  the 
offsite  public  and  SRS  workers,  the 
Processing  to  Oxide  alternative  has 
comparable  levels  of  air  and  water 
emissions  to  the  other  alternatives  and 
would  generate  the  least  amount  of  high 
level,  transuranic,  mixed  and  low  level 
waste. 

Plutonium  and  Uranium  VauH 
Materials — Improving  Storage 

Improving  Storage  in  the 
environmentally  preferable  alternative 
for  stabilizing  plutonium  and  uranium 
vault  materials.  Although  it  is  estimated 
to  result  in  higher  radiological  doses  to 
the  o&ite  public  and  SRS  workers,  the 
Improving  Storage  alternative  has 
comparable  levels  of  air  and  water 
emissions  to  the  other  alternatives  and 
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would  generate  the  least  amount  of  high 
level  anud  mixed)  waste,  with  comparable 
amounts  of  tran|uranic  and  low  level 
waste. 

Mark-31  Target*— Improving  Storage 
(Accelerated  Schedule) 

Improving  Stqrage  on  an  accelerated 
schedule  is  the  environmentally 
preferable  alten^tive  for  stabilizing  the 
Mark-31  targets.  <Improvijig  stonga  is 
estimated  to  reselt  in  lower  radiological 
doses  to  the  offis^te  public  with  doses  to 
the  SRS  worker^  comparable  to  other 
alternatives;  bavJB  the  lovrest  estimates 
of  air  and  water  emissions;  and  result  in 
the  generation  ot  the  least  amount  of 
high  level  and  titmsuranic  waste  with 
comparable  levels  of  mixed  and  low 
level  waste.  Hovfever,  improving  storage 
will  not  reverse  or  arrest  the  corrosion 
of  these  targets  and  the  release  of  fission 
products  and  radionuclides  to  the  basin 
water  for  the  seiNeral  years  prior  to  the 
construction  and  operation  of  the 
improved  storage  capability. 

Failed  TRR  Fuel  and  EBR-II  Slugs— 

Improving  Stdage  (Accelerated 
Schedule)  Improving  Storage  on  an 
accelerated  schedule  is  the 
environmental!)!  preferable  alternative 
for  stabilizing  failed  TRR  fuel  and  EBR- 
II  slugs  stored  in  canisten  in  the 
Receiving  Basin  lor  OfEsite  Fuels. 
Improving  Sttsage  is  estimated  to  result 
in  the  lowest  ratfiological  doses  to  the 
offisite  public  with  doees  to  the  SRS 
workers  comparable  to  other 
ahematives;  have  the  lowest  estimates 
of  air  and  water  emissions;  and,  result 
in  the  generatioii  of  the  least  amount  of 
high  level,  trans^uanic,  mixed,  and  low 
level  waste.  Howrever,  as  with  the  Maric- 
31  targets,  improving  stmage  will  not 
reverse  or  airest  the  corrosion  of  the  fuel 
or  slugs  and  the  release  of  fission 
products  and  radionuclides  to  the  basin 
water  for  the  several  yean  prior  to  the 
construction  and  opwation  of  the 
improved  storage  capability. 

Vm.  Dedsiini 

After  completion  of  the  Final  EIS, 
DOE  received  several  letters  from 
stakeholdera  on  issues  related  to  the 
interim  manageitient  of  nuclear 
materials  at  the  SRS.  Lettera  were 
received  from  the  following  individuals 
and  organizations:  DNFSB,  U.S.  Senator 
Strom  Thurmond,  U.S.  Representative 
Charlie  N<»wood.  U.S.  Representative 
Lindsey  Graham^  U.S.  Representative 
Edward ).  Kfark^,  U.S.  Representative 
Frank  Pallone,  Jt.,  the  Energy  Research 
Foundation  (ERF),  the  Natural 
Resources  Defense  Council  (NRDC),  and 
Governor  David  M-  Beasley  of  South 
Carolina.  Two  principal  issues  were 


raised  in  the  lettera:  (1)  the  method  to 
be  used  for  the  interim-  to  long-term 
management  of  spent  nuclear  fuel,  and 
(2)  the  operational  status  of  the  F-  and 
H-Canyon  processing  lacilities.  The 
DNFSB,  Congressional,  and  Governor 
Beasley  lettera  recommended  that  DOE 
stabilize  the  ^ark-16and  Maiic-22  fuels 
through  chemical  treatment 
(processing),  and  that  both  the  F>  and  H- 
Canyon  facilities  be  maintained  in 
support  of  DOE  missions  and  tasks.  The 
ERF/NRDC  ioint  letter  urged  the 
Department  to  thoroughly  consider 
alternatives,  to  include  the  development 
of  new  methods,  for  the  management  of 
spent  nuclear  fuel,  and  to  consider 
carefuUy  all  factore,  particularly  safety, 
environmental,  nonprolifiBration,  and 
budgetary  issues,  in  making  its  materials 
management  and  facility  utilization 
decisions.  Congressmen  Markey  and 
Pallone's  joint  letter  urged  the 
Department  to  pursue  &e  closing  of  the 
H-Canyon  at  the  earliest  possible  date 
on  the  understanding  that  substantial 
savings  to  taxpayera  could  be  achieved. 
After  careful  consideration  of  the  issues 
identified  in  these  lettera  (addressed 
below),  along  with  the  analyses  of 
environmental  impacts  and  other  fectore 
identified  in  the  Final  EIS,  DOE  has 
made  the  following  decisions  for  the 
interim  management  of  the  nuclear 
materials  at  the  Savannah  River  Site: 

Stable  Material — Continuing  Storage 

DOE  will  continue  storage  of  the 
stable  materials  in  their  existing 
physical  and  chemical  forms.  Programs 
and  projects  to  consolidate  mater^ 
storage  in  order  to  reduce  surveillance 
and  maintenance  costs  to  D(%  will 
continue. 

Plutonium-242— Processing  to  Oxide 

DOE  has  decided  to  process  the 
existing  plutonium-242  solutions  stored 
in  H-Canyon  to  a  purified  oxide  in  HB- 
Line.  The  plutonium-242  oxide  will  be 
packaged  and  stored  at  the  SRS. 
Processing  to  Oxide  was  selected  for 
many  reasons.  First,  the  facilities  and 
equipment  to  implement  the  alternative 
already  exist,  with  HB-Line  specifically 
designed  for  converting  purified 
plutonium  nitrate  solutions  to  an  oxide. 
The  porticms  of  the  HB-Line  facility 
required  to  convert  the  solutions  to  an 
oxide  are  already  fully  staffed  and 
operational,  nearing  completion  of 
plutonium-238  work  in  support  of 
NASA.  Although  DOE  could  transfer  the 
solutimis  to  the  adjacent  high  level 
waste  tanks  in  H-Area  along  with  other 
liquid  high  level  waste  for  processing, 
storage  md  eventual  vitrification  in 
DWPF  (the  environmentally  preferable 
alternative),  the  concentration  of 


plutonitun-242  would  be  significantly 
diluted  due  to  the  existing  volume  of 
liquids  contained  in  the  high  level 
waste  tanks  (approximately  1  million 
gallons  in  each  tank).  The  dilution  and 
mixing  of  the  plutonium-242  with 
cesium,  strontium  and  other  long-lived 
fissi(Mi  products  omtained  in  the  high 
level  waste  tanks  would  effiectlvely 
rendw  any  fiituie  cecovery  or  use  of  the 
material  impractical  due  to  cost  and 
technical  complexity.  In  order  not  to 
preclude  its  recovery  while  the  fiiture 
use  of  plutonium-242  is  being  decided, 
DOE  considera  it  prudent  to  stabilize  the 
material  to  a  concentrated  oxide  form, 
thereby  preserving  its  availability  for 
potential  use.  In  evaluating  the 
alternatives,  DOE  determined 
Processing  to  Oxide  could  be 
implemented  sooner  than  the  other 
alternatives,  thus  eliminating  the  need 
to  further  extend  storage  of  the 
solutions.  Although  Processing  to  Oxide 
is  not  the  oavironmentally  preferable 
ahemative,  it  is  estimated  to  result  in  a 
similar  level  of  impacts.  Processing  to 
Oxide  is  estimated  to  have  slightly 
higher  radiological  doses  to  the  public 
and  worker  populations,  but  result  in 
the  least  amount  of  hi^  level  waste  for 
the  stabilizaticm  alternatives. 

Americium  and  Curium — Vitrification 
(F-Canyonh-Solutions;  Continued 
Storage  (No  Action}— Metal  Targets  and 
Slugs 

DOE  has  decided  to  process  the 
existing  solutions  containing  americium 
and  curium  isotopes  in  P-Can3ron  to  a 
glass  contained  within  small  stainless 
steel  cttnistere.  DOE  will  modify  an 
existing  portion  of  F-Canyon  (pnreviously 
called  die  Multi-Purpose  Processing 
Facility)  to  install  the  necessary 
vitrification  equipment.  The  glass 
canistera  will  be  stored  at  the  SRS  until 
DOE  makes  programmatic  decisions  on 
the  tise  of  the  americium  and  curium. 
DOE  has  also  decided  to  continue  wet 
storage  of  the  reector  targets  and  slugs 
until  such  progranunatic  decisions  are 
made. 

DOE  selected  viMfication  te  P* ' 
Canyon  for  several  reasons.  Firtft.  no 
capability  currently  exists  in  either  F- 
Canyon  or  its  associated  fedlities  (FA-^ 
Line  or  FB-Line)  to  convert  the 
americium  and  curium  solutions  to  a 
solid  physical  form  suitable  for 
continued  safe  storage.  DOE  could 
transfer  the  solutions  via  imderground 
pipelines  to  the  adjacent  high  level 
waste  tanks  in  F-Area.  The  solutions, 
however,  would  have  to  remain  stored 
in  the  high  level  waste  tanks  until  they 
could  be  vitrified  into  glass  by  the 
DWPF  (the  environmentally  preferable 
alternative).  Vitrification  of  the 


solutions  by  DWPF  would  not  occur 
within  the  next  10  years  due  to  the  large 
existing  inventory  (34  million  gallons) 
of  high  level  waste  which  must  be 
vitrified  in  DWPF.  Transfer  of  the 
solutions  to  the  high  level  waste  tanks 
would  resuh  in  significant  dilution  of 
the  concentration  of  the  americium  and 
curium  isotopes  due  to  the  large  volume 
of  the  tanks  (approximately  1  million 
gallons).  The  americium  and  curium 
isotopes  would  also  be  mixed  with  long- 
lived  fission  products  such  as  cesium 
and  strontium  if  transferred  to  the  high 
level  waste  tanks.  The  vitrified  glass 
form  produced  in  DWPF  would  contain 
very  dilute  quantities  of  americium  and 
curium  combined  with  highly 
radioactive  fission  products.  This  would 
render  use  of  the  americium  and  curium 
isotopes  impractical  due  to  the  technical 
complexity  and  cost  of  future  recovery. 

To  maintain  the  americium  and 
ciuium  in  a  concentrated  physical  form, 
thus  preserving  their  potential  future 
use,  DOE  evaluated  alternatives  for 
converting  the  solutions  to  either  an 
oxide  or  glass.  Either  form  could 
support  future  use  of  the  material,  if 
required.  The  converaion  process 
associated  with  the  two  alternatives 
would  require  a  similar  level  of 
modifications  and  new  equipment  to  be 
installed  in  F-Canyon.  However,  DOE 
found  that  the  glass  form  offera 
significant  advantages  over  the  oxide 
form  for  future  storage  and  handling. 
The  glass  matrix  produced  by  the 
vitrification  process  provides  some 
"self-shielding"  compared  to  oxide. 
This  reduces  the  radiation  levels 
associated  with  the  glass  form,  thereby 
reducing  exposure  to  workers.  The  glass 
matrix  is  also  a  much  less  dispersible 
form  of  radioactive  material  compared 
to  the  oxide  in  the  event  of  a  severe      ' 
facility-related  accident,  such  as  a  major 
fire.  Americium  and  curium  isotopes  do 
not  pose  a  nonproliferation  concern, 
irrespective  of  their  physical  form. 
Existing  personnel  at  SRS  will  be  used 
to  operate  the  facilities  and  equipment 
required,  and  the  level  of  additional 
training  required  would  be  similar 
whether  EKDE  selected  conversion  to 
oxide  or  glass. 

DOE  has  decided  to  maintain  storage 
of  the  metal  targets  and  slugs  containing 
significant  quantities  of  americium  and 
curium  isotopes  in  the  existing  storage 
basins  at  SRS  primarily  because  there  is 
not  an  immediate  need  for  the  isotopes. 
The  targets  are  stored  in  the  Receiving 
Basin  for  Offsite  Fuel  (RBOF).  The 
RBOF  facility  has  excellent  water 
chemistry  and  the  targets  are  in  good 
physical  condition,  capable  of  being 
safely  stored  over  the  next  10  years.  The 
metal  slugs  represent  a  very  small 


amount  of  nuclear  material  whose 
continued  storage  can  be  accommodated 
by  relocation  to  either  the  RBOF  facility 
or  the  K-Reactor  disassembly  basin. 
DOE  has  made  physical  upgrades  to  the 
K-Reactor  disassembly  basin  to  provide 
storage  conditions  comparable  to  those 
in  RTOF.  By  maintaining  the  targets  and 
slugs  in  storage  at  the  SRS,  DOE  can 
preserve  the  option  of  recovering,  if 
needed,  the  americium  and  curium 
isotopes  at  a  later  date  for  programmatic 
use.  The  targets  and  slugs  contain 
varying  amounts  and  isotopes  of 
americiiun  and  curium.  It  would  not 
necessarily  be  advantageous  for  DOE  to 
process  and  recover  all  of  the  americium 
and  curium  isotopes  into  a  single 
physical  form  for  continued  storage, 
because  such  an  operation  would  result 
in  the  mixing  of  many  isotopes, 
increasing  the  technical  complexity  of 
their  future  separation  and  recovery  or 
making  it  impractical. 

Neptunium-237— Vitrification  (F- 
Canyon)  or  Processing  to  Oxide 

DOE  has  narrowed  its  alternatives 
under  consideration  for  the  stabilization 
of  the  neptunium-237  materials 
(neptimium  contained  in  the  H-Canyon 
solutions  and  nine  (9)  obsolete  reactor 
targets)  into  either  one  of  two  physical 
forms:  (1)  a  glass  matrix  using  the  same 
modified  portion  of  F-Canyon  used  to 
vitrify  the  americium  and  curium 
solutions  (the  environmentally 
preferable  alternative),  or  (2)  a  purified 
oxide  using  the  HB-Line  facility.  Only 
one  of  these  stabilization  methods  will 
be  used.  Both  the  vitrified  glass  and 
oxide  forms  can  be  stored  safely 
pending  DOE's  decision  on  use  or 
disposition.  To  implement  the 
vitrification  alternative,  DOE  would 
move  the  neptunium  solutions  from  H- 
Area  to  F-Area  using  a  special  truck 
container  designed  for  transport  of 
highly  radioactive  solutions.  The  nine 
(9)  obsolete  reactor  targets  containing 
neptunium  would  be  transported  to  F- 
Canyon  in  shielded  casks,  dissolved  and 
the  neptunium  chemically  separated 
hom  radioactive  decay  products  and 
other  impurities.  The  resulting  purified 
neptunium  solution  would  be  vitrified 
in  F-Canyon.  SRS  would  store  the 
canisters  of  neptunium  glass  until 
programmatic  decisions  on  neptunium's 
use  are  made  by  DOE.  To  implement  the 
Processing  to  Oxide  alternative,  DOE 
would  start  up  and  operate  the  Phase  II 
portion  of  the  HB-Line  facility  and 
would  dissolve  and  process  the  obsolete 
reactor  targets  in  H-Canyon. 

Potential  environmental  impacts,  as 
detailed  in  the  Interim  Management  of 
Nuclear  Materials  EIS,  of  implementing 
any  of  the  stabilization  alternatives. 


irrespective  of  location,  are  low  and 
well  within  acceptable  regulatory  and 
management  limits.  In  addition,  there 
are  no  substantial  differences  in 
potential  environmental  impacts  should 
DOE  operate  either  or  both  canyon 
facilities. 

The  final  form  of  the  neptunium 
depends  on  actions  taken,  if  any,  to 
consolidate  certain  activities  in  the  F- 
Canyon  as  outlined  in  the  fecility 
utilization  strategy  report.  The  study 
principally  considers  what  effect  the 
consolidation  of  two  primary  processing 
areas  to  one  would  have  on  the  ability 
to  stabilize  nuclear  materials  at  the  SRS. 
Budgetary  pressures  and  safety 
requirements  as  well  as  preserving 
capability  for  future  missions 
necessitates  a  thorough  examination  of 
the  options  for  these  facilities.  The 
report  is  available  to  the  public.  A 
subsequent  Record  of  Decision  will  be 
issued  when  DOE's  review  of  the 
utilization  strategy,  the  EIS,  and  the 
other  relevant  factors  is  complete. 

Highly  Enriched  Uranium  Solutions — 
Blending  Down  to  Low  Enriched 
Uranium 

DOE  has  selected  Blending  Dovkrn  to 
Low  Enriched  Uranium  for  stabilization 
of  highly  enriched  uranium  (HEU) 
solutions.  These  include  existing  HEU 
solutions  stored  in  H-Area  facilities  and 
any  HEU  solutions  produced  in 
conjunction  with  the  stabilization  of 
other  materials  (e.g.,  plutonium  and 
uranium  vault  materials).  DOE  will 
modify  portions  of  the  F-  and  H-Canyon 
facilities  to  provide  the  capability  to 
load  and  unload  containers  for  the 
transport  of  depleted,  natural  or  low 
enriched  uranium  solutions.  EXDE  will 
dissolve  depleted  uranium  oxide  in  FA- 
Line.  DOE  will  transport  depleted 
uranium  solutions  to  H-Area  for 
blending  with  the  highly  enriched 
uranium  solutions.  The  resulting  low 
enriched  uranium  solutions  will  be 
transported  back  to  F-Area  and 
converted  to  an  oxide  in  FA-Line.  The 
low  enriched  uranium  oxide  will  be 
stored  at  SRS  until  disposition  decisions 
can  be  implemented. 

DOE  selected  this  stabilization 
alternative  for  several  reasons.  Blending 
down  the  highly  enriched  uranium  will 
reduce  DOE's  inventory  of  this 
weapons-useable  fissile  material.  This 
alternative  can  be  implemented 
expeditiously  at  relatively  low  cost. 
Processing  the  solutions  to  a  highly 
enriched  uranium  oxide  (the 
environmentally  preferable  alternative) 
would  require  the  completion  and 
startup  of  the  Uranium  Solidification 
Facility.  Processing  for  storage  and 
vitrification  in  the  DWPF  would  extend 


65312 


'Federal  Register  /  Vol.  60,  No.  243  /  Tuesday,  December  19,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  243  /  Tuesday,  December  19,  1995  /  Notices  65313 


tlie  period  of  HEU  solution  storage  with 
its  attendant  vulnf  rabilities  while 
mechanisms  are  developed  to  assure  the 
safe  transfer  and  stabilization  of  this 
fissile  material  thaough  the  affected 
facilities. 

Plutonium  and  Uranium  Stored  in 
Vaults — Improving  Storage,  Processing 
to  Metal,  Processiag  to  Oxide,  and 
Vitrification  (F-Capyon) 

DOE  has  decided  to  use  a  variety  of 
alternatives  to  stabilize  plutonium  and 
uranium  material^  stored  in  vaults  at 
SRS.  DOE  is  instaiing  a  glove  box  in 
FB-Line  (based  upbn  previous  decisions 
to  stabilize  F-Canyon  plutonium 
solutions — see  "Bfckground")  to 
provide  the  capability  to  handle  and 
package  plutoniui^  metal  without  the 
use  of  plastic  and  other  organic 
materials  (rubber,  elastomeric  seals, 
etc.).  This  will  provide  SRS  the 
capability  to  package  (or  repackage) 
plutonium  metal  ih  accordance  with  the 
DC^  storage  standpird.  Upon  completion 
of  the  PB-Line  modifications,  DOE  will 
repackage  plutoniiun  metal  stored  at 
SRS  in  accordance  with  the  storage 
standard.  This  implements  the 
environmentally  ^ferable  alternative 
for  the  candidate  plutonium  metals. 

DOE  willjcU^glye  some  of  the 
existing  vault  materials  that  are 
Candidates  for  St«>ilization  in  FB-Line 
and  F-Canyon,  and  H-Canyon  and  HB- 
Line,  chemically  separate  the  plutonium 
from  impurities  thet  contribute  to  the 
stability  concerns  and  radioactive  decay 
products,  and  process  the  plutonium  to 
a  metal  in  FB-Linq  and  an  oxide  in  HB- 
Line.  Alter  vitrification  of  the 
americium  and  cuHum  solutions  in  F- 
Canyon  (see  abova)  and  subject  to 
successful  analytical  laboratory  work, 
timing  and  facility  availability,  and 
futiuv  decisions  o^  plutonium 
disposition,  DOE  ikiay  stabilize  some  of 
the  plutonium-beairing  vault  materials 
by  vitrification  in  F-Canyon.  EXDE  will 
dissolve  vault  materials  containing 
scrap  amounts  of  f  lutonium-238  that 
require  chemical  stabilization  in  HB- 
Line,  chemically  separate  the 
plutonium-238  frotm  impurities  that 
contribute  to  the  stability  concerns  and 
radioactive  decay  products,  and  convert 
the  plutonium-239  to  an  oxide  in  HB- 
Line.  The  plutonii|m-238  oxide  will  be 
stored  in  an  existing  SRS  vault. 

DOE  has  decided  to  construct  an 
Actinide  Packaging  and  Storage  Facility 
to  provide  the  capability  for  handling, 
heating  and  packaging  of  plutonium 
oxide  and  metal  iri  accordance  with  the 
storage  standard  (the  environmentally 
preferable  alternative)  and  to  provide 
space  necessary  tq  consolidate  storage  of 
plutonium  and  sp^ial  actinides  at  the 


SRS.  DOE  will  incorporate  requirements 
of  the  IAEA  into  the  design  and 
construction  of  the  fecility  to  provide 
the  latitude  for  future  international 
safeguards  inspections.  DOE  is  also 
pursuing  declassification  of  information 
related  to  the  amoimt  of  plutonium 
resulting  from  stabilization  actions  at 
the  SRS  that  will  be  stored  in  the  new 
packaging  and  storage  fecility. 

The  plutonium  oxide  and  existing 
SRS  vault  materials  that  do  not  require 
chemical  processing  for  stabilization, 
will  be  heated  and  repackaged  in  the 
Actinide  Packaging  and  Storage  Facility 
to  meet  criteria  in  the  DOE  storage 
standard.  The  amount  of  vault  materials 
stabiUzed  using  each  of  the  methods 
will  be  dependent  upon:  (a)  the  physical 
condition  and  chemical  composition  of 
the  material  (which  DOE  will  determine 
upon  opening  each  of  the  containera  or 
packages  inside  a  glove  box  in  either 
FB-Line  or  HB-Line)  and,  (b)  the 
availability  of  the  required  facilities. 
The  plutonium  will  be  stored  at  SRS 
until  DOE  can  impl«neat  long-term 
storage  or  disposition  decisions. 
Uranium  recovered  from  the  chemical 
stabilization  of  any  vault  materials  will 
be  blended  down  to  low  enriched 
uranium  and  the  solutions  will  be 
stored  or  converted  to  an  oxide,  as 
described  under  the  stabilization  of 
highly  enriched  uranium  solutions. 

As  previously  discussed,  the 
Improving  Storage  alternative  is  the 
environmentally  preferable  alternative. 
The  environmental  impacts  associated 
with  the  other  alternatives  selected  for 
stabilization  of  vault  materials  which 
require  chemical  processing  (i.e., 
Processing  to  Metal,  Processing  to 
Oxide,  and  Vitrification  in  F-Canyon)  all 
involve  slightly  higher  but  similar  levels 
of  impacts. 

As  explained  in  the  Final  EIS,  some 
of  the  containers  stored  in  vaults  at  SRS 
have  internal  packaging  configurations 
which  are  unknown  and  the  exact 
chemical  composition  of  the  material 
inside  the  containers  may  also  be 
unknown,  with  the  exception  of  its 
content  of  special  nuclear  materials. 
Because  of  the  unknown  content  of 
some  of  the  vault  containers,  and  in 
light  of  pending  DOE  decisions  on  long- 
term  management  or  disposition  of 
surplus  materials,  several  stakeholder 
groups  have  raised  concerns  regarding 
DOE's  current  and  future  compliance 
with  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  DOE  has 
provided  existing  information  on  the 
vault  materials  and  other  materials 
stored  at  SRS  to  the  applicable 
regulatory  agency  for  RCRA  at  SRS,  the 
South  Carolina  Department  of  Health 
and  Environmental  Control  (SCDHEC). 


DOE  is  continuing  the  dialog  with 
SCDHEC  on  the  applicability  of  RCRA 
to  any  of  the  nuclear  materials  that  will 
be  stabilized  as  a  result  of  this  Record 
of  Decision  and  will  take  appropriate 
management  actions,  as  necessary  to 
ensure  compliance  with  RCRA. 

Mark-31  Targets — Processing  to  Metal 

DOE  has  selected  Processing  to  Metal 
for  stabilization  of  the  Mark-31  targets 
stored  in  the  F-Canyon  basin,  reactor 
disassembly  basins  and  the  Receiving 
Basin  for  Offsite  Fuels  (RBOF).  DOE  will 
dissolve  the  Mark-31  targets  in  F- 
Canyon  and  chemically  separate  the 
plutonium  and  depleted  uraniiun  from 
fission  products  and  other  materials. 
The  plutonium  solutions  will  be 
processed  to  metal  in  FB-Line.  After 
modification  of  the  FB-Line  (see  vault 
materials  above),  the  metal  will  be 
packaged  to  meet  the  IX)E  storage 
standard.  The  plutonium  metal  will 
remain  at  SRS  until  DOE  can  implement 
long-term  storage  or  disposition 
decisions  on  weapons  usable  forms  of 
plutonium.  The  depleted  uranium 
solutions  recovered  fit>m  dissolving  the 
targets  will  be  used  to  blend-down  the 
hi^ly  enriched  uranium  solutions  in  H- 
Area  (see  highly  enriched  uranium 
solutions  discussion  above). 

The  stabilization  of  the  Mark-31 
targets  by  processing  to  metal  can  be 
accomplished  one  and  one-half  to  nine 
years  earUer  than  the  other  stabilization 
alternatives  (four  to  nine  years  earlier 
than  Improved  Storage  (the 
environmentally  preferable  alternative)). 
DOE  believes  further  delay  in  removing 
the  Mark-31  targets  from  wet  basin 
storage  where  they  have  undergone 
significant  corrosion  and  release  of 
fission  and  radioactive  products  would 
serve  no  practicable  purpose.  This 
sislected  stabilization  alternative  relies 
upon  existing  operating  equipment  and 
trained  personnel;  the  stabilized 
plutonium  metal  will  be  repackaged  in 
conformance  with  DOE's  storage 
standard  within  3  years  using  die  FB- 
Line  bagless  transfer  fecility.  The 
technical  uncertainty  for  this  alternative 
is  very  low  and  the  associated  costs  are 
well  established.  Potential  waste 
generation  impacts  are  comparable  to 
the  other  alternatives,  but  greater  than 
the  environmentally  preferable 
alternative  for  high  level  and 
transuranic  waste,  but  lower  for 
hazardous/mixed  and  low  level 
radioactive  wastes.  Potential  safety  and 
health  impacts  to  workers  and  the 
public  are  comparable  for  all  the 
stabilization  alternatives.  Potential 
impacts  to  air  and  water  resources  are 
comparable  to  the  other  processing 
alternatives,  and  greater,  but  well  within 


regulatory  and  management  control 
limits,  than  the  Improved  Storage 
alternatives.  Processing  and  Storage  for 
Vitrification  in  DWPF  would  make  the 
plutonium  more  difficult  to  recover  than 
the  selected  alternative.  However,  this 
alternative  would  also  require  the 
extended  wet  storage  of  these  targets, 
continuing  their  corrosion  and  the 
release  of  fission  and  radioactive 
products  to  the  basin  water.  '- 

The  selected  stabilization  action  will 
result  in  plutonium  metal,  a  weapons- 
useable  product.  However,  the  quantity 
produced  will  be  a  small  fraction  of 
DOE's  existing  inventory  of  plutonium 
metal,  and  DOE  believes  this  small 
amount  does  not  present  nuclear 
proliferation  concerns.  None  of  the 
stabilization  alternatives  would 
denature  the  plutonium  to  preclude  its 
recovery  and  use  in  nuclear  weapons 
manufacture.  The  plutonium  metal 
produced  frt>m  this  stabilization  action 
will  be  prohibited  for  use  in  nuclear 
weapons.  In  addition,  DOE  is  pursuing 
options  for  placing  this  material  under 
international  safeguards  (e.g.. 
International  Atomic  Energy  Agency). 

Taiwan  Research  Reactor  Fuel  and 
Experimental  Breeder  Reactor-U  Slugs — 
Processing  to  Metal 

The  81  canisters  of  failed  Taiwan 
Research  Reactor  fuel  and  a  single 
canister  of  Experimental  Breeder 
Reactor-n  slugs  will  be  dissolved  in  F- 
Canyon  and  the  plutonium  recovered 
will  be  converted  to  a  metal  in  FB-Line. 
The  processing  of  these  materials  will 
be  done  in  conjimction  with  processing 
of  the  Mark-31  targets  (see  above).  Upon 
installation  of  the  new  glove  box  in  FTB- 
Line,  the  plutonium  metal  will  be 
packaged  in  accordance  with  the  DOE 
storage  standard  and  be  placed  in  an 
SRS  vault  until  long-term  storage  or 
disposition  decisions  can  be 
implemented  on  weapons  usable 
plutonium.  Natural  or  depleted  uranium 
recovered  by  processing  the  fuel  and 
slugs  located  in  a  failed  canister  will  be 
stored  at  SRS  in  tanks  or  used  to 
support  blending  down  of  highly 
enriched  uranium  solutions  (see  above). 

DOE  selected  processing  to  metal  for 
the  Taiwan  Research  Reactor  fuel  and 
Experimental  Breeder  Reactor-II  slugs 
for  similar  reasons  as  describecTfor  the 
Mark-31  targets.  These  materials  are 
very  similar  in  composition  to  the 
Mark-31  targets  and  can  be  stabilized 
concurrently,  four  to  nine  yeara  earlier 
than  the  environmentally  preferred 
alternative  (Improving  Storage — 
Accelerated  Schedule).  Potential  waste 
generation  impacts  from  the  selected 
alternative  are  greater  than  those  of  the 
environmentally  preferable  alternative. 


but  less  than  potential  high-level  waste 
impacts  (equivalent  DWPF  canisters) 
from  the  Processing  and  Storage  for 
Vitrification  in  DWPF  alternative.  The 
Processing  and  Storage  for  Vitrification 
in  DWPF  would  make  the  plutonium 
more  difficult  to  recover.  However,  this 
alternative  would  require  the  extended 
wet  storage  of  these  elements, 
continuing  their  corrosion  and  the 
release  of  fission  and  radioactive 
products  to  the  basin  water. 

As  with  the  Mark-31  targets,  the 
plutonium  metal  produced  would  be  in 
a  form  that  is  weapons-useable.  None  of 
the  stabilization  alternatives  would 
denatin«  the  plutonium  to  preclude  its 
recovery  and  use  in  nuclear  weapons 
manufacture.  The  quantity  of  plutonium 
to  be  produced  is  such  a  small  amount 
(a  very  small  fraction)  of  DOE's  current 
plutonium  metal  inventory  that, 
standing  alone,  it  does  not  present 
nuclear  proliferation  concerns.  The 
plutonium  metal  produced  will  be 
prohibited  for  use  in  nuclear  weapons. 
In  addition,  DOE  is  pursuing  options  for 
placing  this  material  under  international 
safeguards  (e.g..  International  Atomic 
Energy  Agency). 

If  after  removing  the  Mark-31  targets, 
failed  TRR  fiiel,  and  the  failed  canister 
of  EBR-n  slugs  from  RBOF.  DOE 
determines  that  additional  fuel,  targets, 
or  canisters  have  failed,  as  indicated  by 
gas  releases  fit)m  a  canister,  or  visible 
failure  of  cladding  or  canisters,  DOE 
would  categorize  those  materials  as 
Candidates  for  Stabilization.  DOE  would 
perform  the  appropriate  National 
Environmental  Policy  Act  review  and 
evaluation  for  the  stabilization  of  any 
additional  materials  in  RBOF  that  may 
be  determined  at  a  later  date  to  have 
failed  (e.g.,  Supplement  Analysis). 

Potential  environmental  impacts,  as 
detailed  in  the  Interim  Management  of 
Nuclear  Materials  EIS,  of  implementing 
any  of  the  stabilization  alternatives, 
irrespective  of  location,  are  low  and 
well  within  acceptable  regulatory  and 
management  limits.  In  addition,  there 
are  no  substantial  differences  in 
potential  environmental  impacts  should 
DOE  operate  either  or  both  canyon 
facilities.  DOE  is  considering  this  study 
and  the  results  of  the  Interim 
Management  of  Nuclear  Materials  EIS, 
and  at  this  time  is  announcing  a 
narrowing  of  potential  stabilization 
alternatives  for  the  following  materials. 

Plutonium-239  Solu  tions — Processing 
to  Metal,  Processing  to  Oxide,  or 
Vitrification  (F-Canyon) 

DOE  will  stabilize  the  existing 
plutonium-239  solutions  stored  in  H- 
Canyon  using  one  of  three  alternatives: 
(1)  Processing  the  solutions  to  an  oxide 


in  HB-Line,  (2)  processing  to  a  glass 
matrix  by  vitrifying  the  solutions  in  F- 
Canyon  (the  environmentally  preferable 
alternative),  or  (3)  processing  to  a  metal 
in  FB-Line.  Only  one  of  these 
stabilization  methods  will  be  used.  To 
implement  the  processing  to  oxide 
alternative,  DOE  would  start  up  and 
operate  Phase  11  of  the  HB-Line  facility. 
The  oxide  produced  would  be  packaged 
and  stored  in  an  existing  vault  at  SRS 
until  the  new  Actinide  Packaging  and 
Storage  Facility  is  constructed.  To 
implement  the  vitrification  alternative, 
DOE  would  transport  the  solutions  from 
H-Canyon  to  F-Canyon  using  a  special 
truck/container  as  described  above  for 
the  movement  of  the  neptunium 
solutions  and  the  modifications  made  to 
F-  and  H-Canyon  for  loading/unloading 
of  the  solutions.  The  plutonium  would 
be  vitrified  in  F-Canyon  using  the 
equipment  installed  for  vitrification  of 
the  americium  and  curium  solutions. 
The  canisters  of  plutonium  glass  would 
be  stored  in  an  existing  SRS  vault  or  the 
Actinide  Packaging  and  Storage  Facility, 
upon  construction.  To  implement  the 
processing  to  metal  alternative,  DOE 
would  transfer  the  solutions  to  F- 
Canyon  in  the  same  manner  as  the 
vitrification  alternative.  The  plutonium 
would  be  converted  to  a  metal  using  the 
currently  operating  F-Canyon  and  FB- 
Line  facilities.  The  metal  would  be 
packaged  in  conformance  with  DOE's 
storage  standard  and  stored  in  an 
existing  vault  at  SRS  until  the  new 
Actinide  Packaging  and  Storage  Facility 
is  available.  Using  any  of  these  methods, 
the  form  of  the  plutonium  (metal,  glass 
matrix  or  oxide)  will  remain  stored  at 
SRS  until  DOE  implements  long-term 
storage  and  disposition  decisions  on 
weapons  usable  forms  of  plutonium.  If 
vitrification  of  the  plutonium  solutions 
cannot  be  supported  for  technical  or 
programmatic  reasons,  but  the  solutions 
are  transferred  to  F-Canyon,  then  DOE 
will  stabilize  the  plutonium  by 
conversion  to  metal  using  the  F-Canyon 
and  FB-Line  facilities. 

One  of  the  stabilization  alternatives 
remaining  under  consideration 
(Processing  to  Metal)  would  result  in 
plutonium  metal,  a  weapons-useable 
product.  However,  the  quantity 
produced  will  be  a  small  fraction  of 
DOE's  existing  inventory  of  plutonium 
metal,  and  DOE  believes  this  small 
amount  does  not  present  nuclear 
proliferation  concerns.  None  of  the 
stabilization  alternatives  would 
denature  the  plutonium  to  preclude  its 
recovery  and  used  in  nuclear  weapons 
manufacture.  The  plutonium  metal 
produced  from  this  stabilization  action 
will  be  prohibited  to  be  used  for  nuclear 
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explosive  purposas.  In  addition,  DOE  is 
pursuing  options  for  placing  this 
material  under  intiBmational  safeguards 
(e.g..  Internationa^  Atomic  Energy 
Agency). 

Potential  environmental  impacts,  as 
detailed  in  the  Interim  Management  of 
Nuclear  Materials  ^S,  of  implementing 
any  of  the  stabilization  alternatives, 
irrespective  of  location,  are  low  and 
well  within  acceptable  regulatory  and 
management  limit^.  In  addition,  there 
are  no  substantial  diffiarences  in 
potential  environitental  impacts  should 
DOE  operate  eithef  or  both  canyon 
facilities.  ' 

The  final  form  ojf  the  plutonium 
solutions  depends!  on  actions  taken,  if 
any,  to  consolidate  certain  activities  in 
the  F-Canyon  as  outlined  in  the  fiacility 
utilization  strateg]f  report.  A  subsequent 
Record  of  Decision  will  be  issued  when 
DOE's  review  of  tl)e  utilization  strategy, 
the  EIS,  and  the  ot^er  relevent  foctors  is 
complete.  I 

DC  Prafismd  Ahcfiiatives  fbr 
Stabilizing  Mark-16  and  Mark-22 
Fnela  and  Othar  Aluminum-clad 
Taigels  I 

In  addition  to  rejaching  decisions  on 
the  management  and  alternatives  under 
consideration  for  tlie  materials 
described  above,  DOE  is  now 
designating  its  preCerred  alternatives  for 
stabilization  of  the  Mark-16  and  Mark- 
22  fuels  and  Other  Aluminum-clad 
Targets.  As  explaiaed  in  the  Final  EIS, 
DOE  identified  Continued  Storage  (No 
Action)  as  the  preferred  alternative  for 
management  of  th#se  materials  pending 
further  analysis  of  whether  alternatives 
involving  chemicat  processing  or  dry 
storage  were  preferable  as  a  stabilization 
method.  The  additional  reviews  were 
prompted  by  public  comments  that  DOE 
received  on  potential  stabilization 
alternatives  invol^g  technologies 
other  than  chemic$l  processing.  Based 
on  these  additional  reviews  (discussed 
in  Attachment  2  of  the  Facility 
Utilization  Strategy).  DOE  is  designating 
the  following  as  preferred  stabilization 
alternatives: 

Mark-16  and  Mark-22  Fuels— Blending 
Down  to  Low  Enriahed  Uranium 

DOE  is  designating  Blending  Down  to 
Low  Enriched  Uratiium  as  its  preferred 
alternative  for  stabjUization  of  the  Mark- 
16  and  Mark-22  fuels.  Under  this 
alternative,  IX)E  would  remove  the 
Mark-16  and  Mark-22  fuels  from  the 
water-  filled  basinf  in  which  they  are 
stored  and  transport  them  to  one,  or 
both,  of  the  canyons  using  the  existing 
SRS  rail  casks.  All  of  the  cask  shipments 


would  be  confines 


boundaries  of  SRSL  occurring  near  the 


within  the 


center  of  the  site.  The  fuel  assemblies 
would  be  dissolved  in  nitric  acid.  The 
highly  enriched  uranium  contained  in 
the  fuel  would  be  chemically  separated 
from  fission  products  and  other 
materials.  The  highly  enriched  uranium 
would  be  blended  with  existing  SRS 
inventories  of  depleted  uranium  to 
produce  a  low  enriched  uranium 
solutions.  The  resulting  low  enriched 
uranium  solution  will  be  stored  or 
converted  to  an  oxide  in  FA-Line.  The 
low  enriched  uraniimi  will  be  stored  at 
SRS  until  disposition  decisions  can  be 
made.  The  nepttunium  separated  during 
the  processing  of  the  fuels  would  be 
stabilized  with  the  other  neptunium 
solutions. 

DOE  is  designating  Blending  Down  to 
Low  Enriched  Uranium  as  the  preferred 
alternative  for  several  reasons. 
Stabilization  of  the  fuels  with  their 
removal  from  basin  wet  storage  and 
elimination  of  the  wet  storage 
vulnerabilities  through  processing  can 
be  accomplished  two  to  seven  years 
earlier  than  the  improved  storage 
alternatives.  Blending  down  to  LEU 
reduces  the  HEU  inventory  and 
eliminates  nonproliferation  and  security 
issues  associated  with  the  indefinite 
storage  of  HEU  fuel  which  is  not  self- 
protecting.  Cost  and  cost  uncertainties 
have  also  played  a  significant  role  in  the 
selection  of  the  preferred  stabilization 
alternative.  Near-term  annual  costs  to 
process  and  blend  down  the  HEU  to 
LEU  are  estimated  at  $20  million  to  $95 
million  less  than  for  the  improved 
storage  alternatives.  Substantial 
imcertainty  exists  concerning  the 
disposition  of  dry-stored  (improved 
storage)  HEU  spent  fuel.  Little 
uncertainty  exists  with  the  stabilization 
of  the  fuels  through  blending  down  to 
LEU.  Life-cycle  costs  evaluations  favor 
blending  down  to  LEU  ($38  million  to 
greater  than  $1  billion 
advantage)[Facility  Utilization  Strategy, 
Attachment  2).  The  potential 
environmental  impacts  fit>m  any  of  the 
stabilization  alternatives  are  acceptable 
and  well  below  any  regulatory  or 
management  control  limits.  Projected 
impacts  evaluated  in  the  Final  EIS  are 
several  times  lower  for  the  improved 
storage  alternatives  than  the  preferred 
blending  down  to  LEU  alternative. 

Other  Aluminum-clad  Targets — 
Processing  and  Storage  for  Vitrification 
intheDWPF 

DOE  is  designating  Processing  and 
Storage  for  Vitrification  in  the  DWPF  as 
its  preferred  alternative  for  stabilization 
of  the  other  aluminum-clad  targets 
stored  in  reactor  disassembly  basins  at 
SRS.  Under  this  alternative,  DOE  would 
remove  the  other  aluminum-clad  targets 


stored  in  reactor  disassembly  basins  and 
transport  them  to  one  of  the  canyons  via 
SRS  rail  casks.  The  targets  would  be 
dissolved,  the  resulting  solutions 
chemically  adjusted,  and  transferred  to 
the  adjacent  underground  high  level 
waste  tanks.  The  solutions  would  be 
stored  in  the  high  level  waste  tanks 
until  they  could  be  processed  in 
conjunction  with  the  other  high  level 
waste  in  the  tanks.  The  high  level  waste 
would  eventually  be  vitrified  in  the 
DWPF.  The  stainless  steel  canisters  of 
glass  would  be  stored  in  a  facility 
adjacent  to  the  DWPF,  awaiting 
geological  disposal  by  DOE.  DOE  is 
designating  this  alternative  as  its 
preferred  stabilization  alternative  for 
several  reasons.  These  targets  contain 
little  or  no  fissile  material,  yet  are  in  a 
variety  of  physical  forms  and  shapes. 
Their  dissolution  and  transfiar  for 
vitrification  in  DWPF  (the 
environmentally  preferable  alternative) 
has  a  minimal  impact  on  all  processing 
facilities  and  places  these  many  forms 
into  a  single  physical  form  suitable  for 
future  emplacement  in  a  geological 
repository.  Improved  storage  would 
require  the  development  of  one  or  more 
packaging  configurations  for  repository 
emplacement  Although  vitrification  in 
DWPF  will  not  occur  for  several  years, 
processing  and  storage  for  vitrification 
in  DWPF  can  be  implemented  one  to  six 
years  earUer  than  the  improved  storage 
alternatives.  This  will  remove  the 
targets  and  their  deteriorating  condition 
from  the  reactor  disassembly  basins, 
precluding  further  release  of 
radioactivity  to  the  basin  water.  As  with 
the  improved  storage  alternatives  for  the 
Marii-16  and  Mark-22  fuels,  near-term 
costs  are  considerably  less  for  the 
processing  alternative  as  compared  with 
the  improved  storage  alternative.  The 
potential  environmental  impacts  from 
any  of  the  stabilization  alternatives  are 
acceptable  and  well  below  any 
regulatory  or  management  control 
limits.  As  with  the  Mark-16  and  Mark- 
22  fuels,  projected  impacts  for  the 
improved  storage  alternatives  are  lower 
than  the  preferred  alternative  of 
processing  and  storage  for  vitrification 
in  DWPF. 

Decisions  on  facility  utilization  will 
determine  the  canyon  location(s)  for 
implementing  the  preferred  stabilization 
alternatives  for  the  Mark-16  and  Mark- 
22  fuels,  and  the  other  aluminum-clad 
targets.  DOE  will  issue  a  Record  of 
Deci8ion(s)  for  the  stabilization  of  these 
materials  no  sooner  than  thirty  (30)  days 
following  the  availability  of  this  notice. 

X.  Conclusion 

While  the  Final  EIS  focuses  on  the 
interim  management  of  nuclear 


Federal 


ir  /  Vol.  60,  No.  243  /  Tuesday,  December  19,  1995  /  Notices 


85315 


materials  at  the  Savannah  River  Site,  the 
decisions  associated  with  the  safe 
management  of  these  materials  directly 
a^Bct  the  operational  status  of  the 
nuclear  material  processing  facilities  at 
the  Site.  These  decisions  have  been 
made  in  the  context  of  then  Secretary 
Watkins'  1992  decision  to  phase  out 
reprocessing  at  the  Savannah  River  Site. 
The  decisions  in  this  ROD  are 
structured  to  effect  the  earliest 
completion  of  actions  necessary  to 
stabilize  or  convert  nuclear  materials 
into  forms  suitable  for  safe  storage  and 
pre{>are  the  facilities  for  subsequent 
shutdown  and  deactivation.  The  actions 
being  implemented  will  support  the 
consolidation  of  the  storage  of  nuclear 
materials  at  the  SRS.  To  a  great  extent, 
the  ahematives  will  result  in 
stabilization  of  the  nuclear  materials 
and  alleviation  of  associated 
vulnerabiUties  within  the  time  fi^me 
recommended  by  the  DNFSB. 

The  stabilization  decisions  utilize 
existing  facilities  and  processes  to  the 
extent  practical;  can  be  implemented 


within  expected  budget  constraints  and 
minimal  additional  training  to  required 
persoimel;  rely  upon  proven  technology; 
and  using  an  integrated  approach, 
represent  the  optimum  use  of  facilities 
to  stabilize  the  materials  in  the  shortest 
amount  of  time.  Although  minor 
modifications  of  a  few  facilities  will  be 
required,  only  two  new  facilities  will  be 
needed:  (a)  design  and  construction  of 
an  Actinide  Packaging  and  Storage 
Facility  in  F-Area,  and  (b)  a  small 
vitrification  facility  within  the  existing 
F-Canyon.  The  decisions  in  this  ROD  do 
not  imply  or  contribute  to  any  poential 
decision  to  change  the  baseline  canyon 
operating  strategy  from  the  current  two- 
canyon  approach. 

DOE  expects  to  make  decisions 
related  to  the  future  management  of 
foreign  research  reactor  fuel  and  on 
strategies  for  the  disposition  of  surplus 
nuclear  materials  within  the  next  year. 
Similarly,  DOE  is  evaluating  alternatives 
for  stabilizing  nuclear  materials  stored 
at  other  locations  in  the  DOE  complex. 
Several  years  will  be  required  to  achieve 


stabilization  of  the  nuclear  materials 
within  the  scope  of  this  Record  of 
Decision.  Stabilization  of  the  nuclear 
materials  at  SRS  will  entail  the 
operation  of  many  portions  of  the 
chemical  processing  facilities. 
Consistent  with  DNFSB 
Recommendation  94-1.  this  will 
preserve  DOE's  capabilities  related  to 
the  management  and  stabilization  of 
other  nuclear  materials  until  such 
decisions  are  made. 

In  siunmary,  the  Department  has 
structured  its  decisions  on  interim 
actions  related  to  management  of  the 
nuclear  materials  at  SRS  to  achieve 
stabilization  as  soon  as  possible, 
consistent  with  earlier  decisions  to 
phase  out  processing  activities  at  the 
Savannah  River  Site,  while  supporting 
U.S.  nonproliferation  policies  in  a  safe 
and  cost  effective  manner. 

Issued  at  Washington,  DC,  December  12, 
1995. 

Thaaias  P.  Gmmbly, 
Assistant  Secretary  for  Environmental 
Management 


Table  1. — Nuclear  Materials  at  the  Savannah  River  Site 

[From  DOE/EI&-0220,  "Interim  Managenient  of  Nuclear  Materials'! 


Description 


Quantity' 


Location(s) 


Spent  fuel  

Unirradiated  fuel,  targets,  reac- 
tor components,  and  scrap 
from  fabrication  operations. 

Unirradiated  fuel,  targets,  artd 
reactor  components. 

Uninadiated  and  irradiated  re- 
actor components  and  con- 
trol rods. 

Depleted  uranium  oxide  


3,000  items  .... 
315,000  items 


Receiving  Basin  for  Offslte  Fuel  (RBOF)- 
BuikJings  305A,  313-M,  315-M,  320-M.  321-M,  322-M,  341- 
M,  K-  and  L-Reactor  Assembly  Areas. 


6,900  items 
420  items  ... 


K-  and  L-Reactors. 

C-,  K-,  L-  and  P-Reactors. 


/ 


36,000  drums 


DepMed  uranium  solutions 

Sources,  standards,  and  sam- 
ples. 

Laboratory  materials  used  in 
researcti  and  development. 

Programmatic 

Plutortium-242  solutions  

Ameridum  and  curium  solu- 
tions and  targets. 


Neptunium  solutions  and  tar- 
gets. 

Candidates  for  Stabiliiatlon 

Plutonlum-239  solutions 

Highly  enriched  uranium  solu- 
tions. 

Plutonium  vault  materials 

Mark-31  targets  

Marfc-16  and  Mark-22  fuels  

Other  aiumifUim-dad  targets  ... 


300,000  liters  (78,000  gaNons) 
20,000  items 


260  items 


13,000  liters  (3,500  gallons) 
14,000  liters  (3,800  gallons) 


65  assemblies 

60  slugs  

114  8kig8  

6,100  liters  (1,600  gaHons) 


9  targets 


34.000  (9,000  gallons) 

228,000  liters  (60,000  gallons) 

2,800  padcages  .„ 

16,000  slugs _ 

1 ,900  assemt>iies 

1,800  slugs  and  assemblies  .... 


R-Reactor,  Buildings  221-1F,  ^1-12F.  221-21F,  221-22F, 

707-R,  714-7N.  728-F,  730-4^,  and  772-7B. 
F-Canyon,  F-Area  Outside  Facilities,  and  TNX. 
SItewide. 

Savannah  River  Technology  Center  (SRTC). 


H-Canyon. 
F-Canyon. 

RBOF. 

P-Reaclor  dlsassemt)ly  basin. 

RBOF. 

H-Canyon. 

Building  321-M. 

H-Canyon. 

H-Canyon  and  H-Area  Outside  Facilities. 

FB-Une,  HB-Line,  Building  772-F,  Building  235-F,  and  SRTC. 
K-Reactor,  L-Reactor,  F-Canyon,  and  RBOF. 
K-,  L-,  and  P-Reactors  and  H-Canyon. 
K-,  L-,  and  P-Reactors. 
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Table  i.— Nuclear  Materials  at  the  Savat^nah  RfVER  SrrE—Continued 

[Fram  OOE/EIS-0220.  Interim  Management  of  Nudear  Materialsl 


Deecnpmr 


Fai«iTRRi>andE|R-«< 


■+■ 


Quanlily' 


82  canistefs 


Loc«k)n<8) 


R80F. 


.-rf-^ 


•QuMMies  of  mniorittio  ahown  are  sfjproximate.  Quanlittes  of  radtoaolive  soMions  stored  in  tanks  fluctuate  due  to  natural  evaporation  and  the 
addWon  of  malariale  (9.0.,  nNric  acid)  to  maintain  chemistry  wNhin  established  parametecs. 
^TaiKMn  Researcti  Reactor— 81  canistBrs. 
'Experimentai  Breeder  Reador-ll—l  canister. 

Tabu  2.— ALTERNATIVES  FOR  THE  INTERIM  MANAGEMENT  OF  NUCLEAR  MATERIALS  AT  THE  SRS 
[From  DOE/EIS-0220,  "Interim  Management  of  Nudear  Materialsl 


Stebte 

Pluloniunv242  ..„ 
Americium  and  curi^ . 

Neptunium 

Plulonium-238  sohjfons 

Highly  enriched  ura|*jm  solutions  .. 

Plutonium  and  uranium  in  vauHs"  ... 

Mart(-31  targets  ...^ ~... 

Mart(-16  and  Mart(-t2  fuels 

Other  ahjminum-cialJ  targets 

Faled  TRR  luel  an#  EBR-II  slugs* . 


Allematives 


ttomnjing 

storage  (no 

a^on) 


• 

X 

•^1 

X 
X 
X 
X 
X 

• 

• 

X 


to  metal 


• 
• 


Processing 
to  oxide 


• 

X 

• 

X 

• 

X 
X 


down  to  low 
enriched 
(;ranium 


and  storage 
for  vibitica- 

lion 
(DWPF)» 


X 
X 

X 
X 

X 
X 
X' 

X 
X 
X 


Vitrification 
(F-canyon) 


Improving 


>   X  ». ~.~ 

•c 

• ••••••*•••■•••■•■■■  •••••••••■••■«•••••• 

•  • 

X  X 
X 


xaaMemetive  evaluated. 

•-preferred  altartialive  designated  by  DOE  in  Final  EIS. 
•OWPF-Oefanse  Waste  Processing  Facility. 
^Targets. 
'Solutions. 

••For  the  plutoniuin  and  uranium  stored  in  vaults,  there  were  four  prefenBd  allematives.  DOE  wM  base  its  choice  of  me  applicable  alternative 
for  apartlcuiarsoad  upon  Inapedion  of  the  material. 
•TRR»Taiwan  P 


Research  Reactor,  EBR-II— Experimental  Breeder  Reactor-It. 


(FR  Doc  95-307501  Filed  12-18-95:  8:45  am] 
■LUNQ  OOOi  WIS  on  F  M 

t 

* 

Federal  Energy  ^legulatory 
Cofnmleaicn 

[Pocint  No.  QF8eiM6-e07] 

j 

PIney  Creek  United  Partnerahlp; 
Itotloe  of  Application  for  Cominiealon 
RecertHlcation  of  Qualifying  Statue  of 
a  Small  Power  l¥oduction  Facility 

December  13, 199^ 

On  November  (28, 1995,  Piney  Creek 
Limited  Partner^p  (Piney  Creek)  of  25 
West  3rd  Street,  Suite  803, 
Williamsport,  Pttmsylvania,  17701 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  Power  production 
facility  pursuant  to  Section  292.207(b] 
of  the  Commission's  Regulations.  No 
deitennination  hfs  been  made  that  the 
sxibmittal  constitutes  a  complete  filing. 

According  to  die  applicant,  the 
bittuninous  coal  refuse- fueled  small 
power  productidn  facility  is  located  in 


Clarion  County,  Pennsylvania.  The 
Commission  previously  certified  the 
capacity  of  the  facility  to  be  29.9  MW. 
The  facility  consists  of  a  fluidized  bed 
boiler  and  an  extraction/condensing 
steam  turbine  generator.  The  instant 
application  for  recertification  was 
submitted  to  report  a  change  in 
ownership  of  the  facility  and  an 
increase  in  the  maximum  net  electric 
power  production  capacity  fit>m  29.9 
MW  to  33  MW.  In  addition,  applicant 
requests  that  the  Commission  certify 
certain  proposed  fuel  sources  as 
"waste". 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
N.E.  Washington,  D.C.  20426,  in 
accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  within  30  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register  and  must  be  served  on 
the  applicant.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  95-30715  Filed  12-18-95;  8:45  am] 
iHjjNa  CODE  (nr-oi-M 


[Docket  Noe.  CP66-111-003  end  CP9»-2»- 
0001 

Great  Lakee  Gee  Tranamiselon 
Company;  Notice  of  Intent  To  Prepare 
an  Environmental  Aeaeeament  for  the 
Propoaed  St  Clair  River  Croaaing 
Project  and  Request  for  Comments  on 
Environmental  Isaues 

December  13, 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
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environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  St.  Clair  River 
Crossing  Project.*  This  EA  will  be  used 
by  the  Commission  in  its  decisicm- 
making  process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  seeks 
authority  to  amend  its  Presidential 
Permit  (under  Docket  No.  CP66-111- 
003)  and  ccmstruct,  coimect,  operate, 
and  maintain  (under  Docket  No.  CP96- 
26-000)  about  1,500  feet  of  36-inch- 
diameter  pipeline  loop  at  the 
international  border  between  the  United 
States  and  Canada,  in  St.  Clair  County, 
Michigan. 

Great  Lakes  states  that  the  proposed 
border  facilities  would  be  used  to 
provide  50,000  thousand  cubic  feet  per 
day  of  winter  firm  transportation  service 
to  TransCanada  Pipelines  Limited 
(TransCanada).  Great  Lakes  indicates 
that  the  facilities,  along  with  additional 
facilities  TransCanada  would  build  on 
its  system,  would  provide  TransCanada 
with  greater  system  security  and 
reliability  of  service. 

The  proposed  river  crossing  would  be 
directionally  drilled.  Great  Lakes 
proposes  to  operate  the  drill  rig  on  the 
United  States  side  of  the  river,  on  land 
owned  by  Great  Lakes.  The  pipeline 
would  be  strung  and  staged  on  the 
Canadian  side. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  a  staging  area  about  150 
feet  by  250  feet.  No  additional 
permanent  right-of-way  would  be 
required  after  construction.  An  existing 
cleared  area  north  of  Puttygut  Road 
would  be  used  as  a  contractor  yard.  This 
area  was  used  for  this  purpose  during 
construction  of  the  RG&E  III  Project 
(Docket  No.  CP92-595-000). 


1  Great  Lakes  Transmission  Limited  Partnership's 
application  was  filed  witli  the  Commission  under 
section  3  of  the  Natural  Gas  Act,  sections  153.10 
through  153.12  of  the  Commission's  Rules  of 
Practice  and  Procedure,  and  Executive  Order  104A5 
(as  amended  by  Executive  Order  12038  and 
Secretary  of  Energy  Delegation  Order  No.  0204- 
112). 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Faikral  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
NE.,  Washington,  DC  20426,  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


Permanent  abov^round  facilities 
would  consist  of  a  mainline  valve  and 
a  "pig  launcher"  in  the  vicinity  of  Qeat 
lakes'  existing  mainline  valve. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  oa  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  aiKi 
wetlands. 

•  Land  use. 

•  Cultural  resources. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Air  quality  and  noise. 

•  Hazardous  waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project,  and 
make  recommendations  on  how  to 
lessen  or  avoid  impacts  on  the  various 
resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  o^cial  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Enviromnental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 


proposed  facilities  and  the 
environmental  information  provided  by 
Great  Lakes.  ICeep  in  mind  that  this  is 
a  preliminary  list: 

•  Noise  generated  during  the 
continuous  operation  of  the  directional 
drill  rig  used  to  install  the  pipeline 
under  the  St.  Clair  River  may 
significantly  impact  nearby  residences. 

•  Drilling  mud  and  fluias  must  be 
handled  and  disposed  of  properly  or 
significant  impact  on  the  St.  Clair  River 
and  nearby  wetland  could  result. 

•  Construction  activities  may  impact 
the  wetland  located  near  the  proposed 
staging  area. 

•  There  may  be  visual  impacts 
associated  with  the  permanent 
aboveground  facilities. 

The  list  of  issues  may  be  added  to, 
subtracted  from,  or  changed  based  on 
your  comments  and  our  analysis. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  St.,  N.E., 
Washington,  D.C.  20426; 

•  Reference  Docket  N0S.CP66-1 11- 
003  and  CP96-26-000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Howard  Wheeler,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  N.E.,  PR-11.2, 
Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  January  19, 1996. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Wheeler  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
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Practice  and  Proceduro  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  flliiig  of  timely  motions 
to  intervene  in  this  proceeding  has 
passed.  Therefore^  parties  now  seeking 
to  file  late  intervef  tions  must  show 
good  cause,  as  required  by  section 
385.214(b)(3),  wh}  this  time  limitation 
should  be  waived;  Environmental  issues 
have  been  viewed  las  good  cause  foir  late 
interventitm.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considiired. 

Additional  infolmation  about  the 
proposed  project  i^  available  from  Mr. 
Howard  Wheeler,  EA  Project  Manager, 
at  (202)  208-2299, 
LoteD. 
Secretary. 
IFR  Doc.  9&-30712  I^ed  12-l»-fl5: 8:45  ami 
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(DodiM  N&  CPW-«-000| 

TranacontkPMntal  iOas  Pipe  Line 
Coiponrtion;  NoU^  of  hrtant  To 


for  tiM  PropoMd  Sunbolt  Exponaiofi 
Pro}0Ct  and  ftoqueot  for  ConwMfits  on 
EnvkonnMntal  l9#uoo 

December  13, 1995. 

The  staff  of  the  federal  Energy 
Regulatory  Commission  (FERC  or  the 
Qmunission)  will  prepare  an 
environmental  asnssment  (EA)  that  will 
discuss  the  enviroiunental  impacts  of 
the  construction  and  operation  of  the 
facilities  propose()  in  the  SunBelt 
Expansion  Project.^  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to,  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whnher  to  approve  the 
project. 

Simunary  of  the  Fhiposed  Pro)ect 

Transcontinent^  Gas  Pipe  Line 
Corporation  (Transco)  wants  to  expand 
the  capacity  of  its  iacilities  in 
Mississippi,  Alabama,  Georgia,  and 
South  Carolina  to  transport  an 
additional  145,668  thousand  cubic  feet 
per  day  of  natural  igas  to  nine  local 
distribution  companies  and  one  electric 
cogeneration  plant.  Transco  seeks 
authority  to  construct  and  operate: 

•  14.9  miles  of  42-inch-diameter 
pipeline  loop  (Loop  O)  from  milepost 
(MP)  1222.66  to  MP  1237.  58  in 
Cherokee  County„South  Carolina: 

•  15,000  horsepower  (hp)  of 
compression  (gas  turbine)  at  a  new 


station,  to  be  known  as  Compressor 
Station  105  In  Coosa  County,  Alabama; 

•  15,000  hp  of  compression  (gas 
turbine)  at  a  new  station  to  be  knovm  as 
Compressor  Station  125  in  Waltim 
Coujity,  Georgia;  and 

•  15,000  hp  of  compression  (gas 
turbine)  at  the  existing  Compressor 
Station  80  in  Jones  and  Jasper  Counties, 
Mississippi. 

Transco  also  seeks  to  uprate: 

•  A  ccHspressor  (gas  turbine)  from 
14,100  hp  to  15,000  hp  at  Compressor 
Station  100  in  Chilton  County,  Alabama; 
and 

•  One  compressor  (gas  turbine)  from 
12,600  hp  to  15.000  hp  at  each  of  three 
stations:  Compressor  Station  110  in 
Randolph  County,  Alabama; 
Compressor  Station  130  in  Madison 
County,  Georgia;  and  Compressor 
Station  140  in  Spartanburg  County, 
South  Carolina. 

The  general  location  of  the  project 
facilities  and  specific  locations  for  Loop 
D  and  the  new  compressor  stations  are 
shown  in  appendix  1.' 

Land  Reqairements  for  Construction 

Loop  D  would  be  constructed  adjacent 
to  Transco's  existing  right-of-way. 
Transco  has  proposed  an  85-foot-wide 
construction  right-of-way,  which 
includes  35  feet  of  its  existing  right-of- 
way.  Consequently,  about  50  faet  of  new 
clearing  would  be  required  in  most 
areas.  Following  construction,  about  25 
feet  of  the  newly  cleared  right-of-way 
would  be  allowed  to  revert  to  former 
uses  and  25  feet  would  be  retained  as 
new  permanent  right-of-wdy. 

Additional  work  space  would  be 
required  adjacent  to  the  construction 
right-of-way  at  crossings  of  roads, 
railroads,  streams,  wetlands,  and  other 
utility  lines.  In  addition,  Transco 
proposes  to  use  two  off-right-of-way 
parcels  of  land  for  staging  and  pipe 
fabrication  and  storage.  Construction  of 
Loop  D  would  require  about  171.9  acres, 
including  63.3  acres  of  existing 
maintained  right-of-way.  Following 
construction,  about  45.2  acres  would  be 
maintained  as  new  permanent  right-of- 
way.  The  remaining  126.7  acres  would 
be  allowed  to  revert  to  former  land  uses. 

Transco  currently  owns  the  properties 
that  would  be  developed  for  the  two 
new  compressor  stations.  Construction 
would  require  a  total  of  about  28.0  acres 
of  land,  of  which  about  16.0  acres 
would  be  fenced  for  operation  of  the 


>  TruMcontinmUl  G^s  Pip*  Line  Corporation's 
applicatioa  wu  filed  vtith  the  CommiMion  under 
Section  7  of  the  Natur^  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Kagiiier.  Copies  ate 
available  from  the  Conunission's  Public  Reference 
Room,  888  First  Street.  N.E..  Washington.  D.C 
20426.  or  call  (202)  208-1371.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  maiL 


new  ccnnpressor  staticms.  All  additions  < 
and  modifications  at  the  other 
compressor  stations  would  occur  inside 
the  fencelines  on  existing  compressor 
station  property. 

TheEAProceas 

The  National  Environmental  Policy 
Act  (NEPA)  reqiiires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents  . 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 

Eroposed  project  under  these  general 
eadings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Land  use. 

•  Cultural  resources. 

•  Air  quality  and  noise. 

•  Safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendaticms  on  how  to  lessen  or 
avoid  impacts  on  the  various  resoiuce 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
publisheid  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
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based  on  a  preliminary  review  of  the 
proposed  fecilities  and  the 
environmental  information  provided  by 
Transco.  Keep  in  mind  that  this  is  a 
preliminary  list: 

•  Blasting  is  expected  to  be  required 
at  the  crossings  of  the  Broad  River  and 
Peoples  Creek  and  possibly  at 
occasional  locations  along  the  proposed 
pipeline  route. 

•  The  proposed  pipeline  would  cross 
a  number  of  waterbodies,  including  the 
546-foot-wide  Broad  River.  In  addition, 
several  wetlands  would  be  crossed. 

•  Four  federally  listed  endangered  or 
threatened  species  potentially  occur  in 
the  counties  in  which  the  proposed 
facilities  would  be  constructed. 

•  The  proposed  Loop  D  crosses  the 
Cooperville  Ironworks,  a  National 
Register  of  Historic  Places  District 
(District)  and  one  of  the  sites  that  makes 
up  the  District. 

•  Twelve  residences  are  within  50  feet 
of  the  proposed  construction  right-of- 
way. 

•  New  compression  at  new  and 
existing  compressor  stations  would 
result  in  impacts  on  air  and  noise 
quality. 

The  Ust  of  issues  may  be  added  to, 
subtracted  from,  or  changed  based  on 
your  comments  and  our  analysis. 

Also,  we  have  made  a  preliminary 
decision  to  not  address  the  impacts  of 
the  nonjurisdictional  electric 
cogeneration  plant.  We  will  briefly 
describe  its  location  and  status  in  the 
EA.  This  facility  is  in  Cherokee  County, 
South  Carolina,  and  it  has  received  most 
of  the  relevant  permits.  Its  construction 
should  begin  in  January  1996. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes  or  locations),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  and  send  your  letter  to:  Lois 
Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426; 

•  Reference  Docket  No.  CP96-1 6-000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Mark  Jensen,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  11.2,  Washington, 
D.C.  20426: and 


•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  January  15, 1996. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Jensen  at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  rig^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date^for  filing  of  timely  motions 
to  intervene  in  this  proceeding  has 
passed.  Therefore,  parties  now  seeking 
to  file  late  interventions  must  show 
good  cause,  as  required  by  Section 
385.214(b)(3),  why  this  time  Umitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Mark  Jensen,  EA  Project  Manager,  at 
(202) 208-0828. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-30719  Filed  12-18-95;  8:45  ami 
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[Docket  No.  QT96-15-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Refund  Report 

December  13, 1995. 

Take  notice  that  on  October  20, 1995, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois  Gas)  tendered  for  filing  a 
refimd  report  pursuant  to  the 
Commission's  February  22, 1995,  Order 
in  Docket  No.  RP95-124-000. 

Iroquois  Gas  states  that  it  received 
$180,446.00  from  Gas  Research  Institute 
(GRI)  in  payment  of  the  1994  Tier  1 
refund.  Pipelines  receiving  a  refund 
were  required  to  credit  such  refunds  to 
their  customers.  Iroquois  states  that  it 
provided  credits  to  its  customers  in  the 
invoices  that  were  remitted  on  October 
6, 1995.  Because  some  of  the  shippers 
on  froquois'  system  did  not  receive 
invoices  on  that  date,  shippers 
otherwise  entitled  to  credits  were  issued 
refund  checks.  Iroquois  requests  any 


waivers  that  may  be  necessary  to  permit 
such  a  result. 

In  addition,  while  the  February  22 
Order  spoke  only  of  credits  to  firm 
customers,  Iroquois  had  intemiptible 
customers  that  are  entitled  to  credits. 
Iroquois  therefore  requests  any  waivers 
necessary  to  accomplish  this  as  well;  the 
amount  involved  is  de  minimis. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  20. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prcx:eeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  95-30716  Filed  12-18-^5;  8:45  ami 
sauNO  CODE  crir-oi-M 

[Docket  No.  ER96-493-000] 

The  Montana  Power  Company;  Notice 
of  Filing 

December  13. 1995. 

Take  notice  that  on  November  30, 
1995,  llie  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  RegulatoryCommission 
pursuant  to  18  CFR  35.13,  a  Form  of 
Electric  Tariff,  Second  Revised  Volume 
No.  1,  a  revised  Index  of  Purchasers 
under  said  Tariff,  and  a  Certificate  of 
Concurrence  from  Cenergy. 

A  copy  of  the  filing  was  served  upon 
Cenergy. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  26.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  flling  are  ion  Hie  with  the 

Commission  ana  are  available  for  public 

inspection. 

Lois  D.  Cmheil, 

Secretary. 

[FR  Doc.  95-3071^  FileH  12-18-95;  8:45  am) 
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[DodMt  Na  CP96t-1<NMKW] 

Natural  Gas  Pipeline  Company  of 
Amarica,  Missiaalppi  River 
Tranamission  Corporation;  Notice  of 
Application 

Deceratwr  13. 199! . 

Take  notice  that  on  December  8, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  and 
Mississippi  Rivei-  Transmission 
Corporation  (MltT),  9900  Clayton  Road, 
St.  Louis.  Missouri  63124.  filed  in 
Docket  No.  CP9a-l  00-000.  pursuant  to 
Section  7(b)  of  tke  Natural  Gas  Act 
(NGA),  as  amended,  and  Section  157.7 
and  157.18  of  thfe  Commission's 
Regulations  thereimder,  a  joint 
application  requiting  permission  and 
approval  for  abandonment,  effective 
January  1. 1996,  a  sale/purchase/ 
exchange  service  performed  under 
Natural's  Rate  Schedule  X-57  and 
MRT's  Rate  Schedule  X-13  authorized 
in  Natural's  Docket  No.  CP75-224,  as 
amended,  and  MRT's  Docket  No.  CP75- 
226.  as  amended,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission.      I 

Natural  and  V<RT  state  that  they  are 
parties  to  a  gas  exchange  agreement  and 
sales  agreement  dated  December  23, 
1974,  as  amended  (Agreement),  which 
became  Natural's  Rate  Schedule  X-57 
and  MRT's  Rate  Schedule  X-13.  It  is 
also  stated  that  pursuant  to  the 
agreement,  as  antended,  Natiural:  1) 
received  in  Wheeler  County,  Texas 
MRT's  reserves  on  a  firm  basis  up  to 
15.000  Mcf  of  na|tural  gas  per  day  which 
MRT  purchases  {n  the  Mills  Ranch  Field 
in  Wheeler  Coiu^ty,  Texas  and  2) 
redeliver  to  MRI"  in  Clinton  County. 
Illinois,  Randolph  County.  Arkansas 
and  Harrison  County.  Texas,  eighty  nine 
percent  (89%)  of  the  volumes  delivered 
by  MRT  to  Natural  commencing  April  1 
each  year  and  forty  three  percent  (43%) 
of  the  volumes  delivered  by  MRT  to 
Natural  during  tjie  six  (6)  months 
commencing  October  1  each  year. 
Natural  and  MRT  hirther  state  that  MRT 
sold  and  Natural  purchased  the 
remainder  of  the  volumes  received  from 
MRT.> 


Natural  and  MRT  state  that  by  a  letter 
agreement  dated  October  27. 1995,  they 
agreed  to  terminate  the  Agreement,  as 
amended,  effective  January  1, 1996. 
Therefore,  by  the  present  joint 
application,  Natural  and  MRT  request  - 
authority  to  abandon,  effective  January 
1, 1996,  the  sale/ purchase/exchange 
service  performed  under  the  Agreement, 
as  amended,  and  Natural's  Rate 
Schedule  X-57  and  MRT's  Rate 
Schedule  X-13  authorized  in  Natiu^I's 
Docket  No.  CP75-224,  as  amended,  and 
MRT's  Docket  No.  75-226.  as  amended. 

Natural  and  MRT  state  that  no 
facilities  are  proposed  to  be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
3, 1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notjce  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedin^  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


'  The  percentage  o|  gas  purchased  and 
transported  by  Natur^  varies  according  to  tlie  time 


of  the  year  and  the  year  in  question.  Natural's 
purchase  obligation  is  subject  to  a  cap  of  the 
applicable  percentage  applied  to  15,000  Mcf  of  gas 
per  day. 


unnecessary  for  Natural  or  MRT  to 

appear  or  be  represented  at  the  hearing. 

Uis  D.  CasheU, 

Secretary. 

(FR  Doc.  95-30714  Filed  12-18-95;  8:45  ami 

MUMO  cow  sriT-oi-ii 

[Doclwt  Na  ER96-6O1-000I 

Ohio  Power  Company;  Notice  of  Filing 

Decemlier  13, 1995. 

Take  notice  that  on  December  1, 1995, 
the  American  Electric  Power  Service 
Corp<»ation  (ARPSC).  on  behalf  of  Ohio 
Power  Company  (OPCO).  tendered  for 
filing  as  an  initial  rate  schedule,  a 
Power  Supply  Agreement  between 
OPCO  and  Cleveland  Public  Power 
(CPP). 

The  Power  Supply  Agreement 
provides  CP  up  to  50  MW  of  Umited 
term  power  for  5  veers. 

Copies  of  the  filing  were  served  upon 
CPP,  Cleveland  Electric  Illuminating 
Company,  and  the  Public  Utilities 
Commission  of  Ohio. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
IDecember  28, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  95-30717  Filed  12-18-95;  8:45  am] 
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Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  96-03:  Computational 
Structural  Biology 

agency:  Office  of  Energy  Research, 
Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Health  and 
Environmental  ResearcJi  (OHER)  of  the 
Office  of  Energy  Research  (ER),  U.S. 
Department  of  Energy  (DOE),  supports  a 
comprehensive  research  program  in  the 


area  of  environmental  sciences,  health 
effects  and  life  sciences,  and  medical 
applications.  Major  program  research 
emphasis  is  placed  on  characterization 
of  human  and  microbial  genomes, 
structural  biology,  cellular  and 
molecular  biology,  global  climate 
change,  improved  technology  for 
cleanup  of  DOE  contaminated  sites, 
advanced  imaging  technologies,  and 
molecular  nuclear  medicine.  With  the 
explosion  of  nucleic  acid  and  amino 
acid  sequence  data  that  stems  from 
genome  projects,  there  is  an  immediate 
need  for  greatly  improved  experimental 
and  computational  approaches  for 
protein  structure  determination.  To  help 
meet  this  need,  and  in  support  of 
diverse  missions  of  DOE,  OHER  is 
initiating  a  new  program  in 
computational  structural  biology.  The 
purpose  of  this  program  is  to  support 
research  that  will  enhance 
understanding  of  structure-function 
relationships  in  biological 
macromolecules.  These  relationships 
are  very  important  for  diverse 
applications  in  biotechnology,  including 
development  of  drugs  for  diseases,  new 
and  improved  biomaterials,  design  of 
enzymes  for  effective  and  efficient 
removal  of  environmental  contaminants, 
and  the  development  and  conversion  of 
bio-mass  for  fuels.  In  particular, 
research  applications  that  integrate 
existing  software  tools  in  novel  ways 
and/or  develop  new  computational 
strategies  to  exploit  databases  of 
macromolecular  structiu-al  information 
towards  furthering  our  understanding  of 
the  relationships  between  sequence  and 
structure  are  of  particular  interest  to  the 
program  at  this  time.  This  includes  the 
goals  of  predicting  the  structure  and 
fimction  of  newly  discovered  gene 
sequences  and  the  prediction  or  design 
of  the  chemical  properties  and 
architectural  arrangement  of  proteins  or 
nucleic  acids  needed  for  a  particular 
functional  application.  Examples  of 
existing  approaches  that  fall  into  this 
category  are  knowledge-based  or 
molecular  extension  methods  (e.g., 
homology  model  building  or  multiple 
sequence  alignment),  ab  initio  folding 
(finding  structures  that  fit  sequences) 
and  the  development  of  tools  to  assign 
existing  or  new  sequences  to  specific 
structures  (e.g.,  finding  sequences  that 
fit  structures  through  threading  or 
inverse  folding  algorithms).  Attention 
should  be  also  focussed  on  the  problem 
of  negative  design,  the  identification  of 
aspects  of  a  sequence  that  precludes  its 
fitting  a  known  structure.  More 
generally,  the  integration  and  joint 
utilization  of  the  growing  body  of 
sequence,  structural  and  physical 


information  is  an  area  that  offers  new 
opportunities  that  are  of  interest  to  the 
program.  Studies  that  rigorously 
compare  existing  tools  and/or  exploit 
the  latest  advances  in  muhiple 
approaches  (in  algorithms,  simulation, 
modeling  and  graphical  representation/ 
visualization)  or  that  include  the 
development  of  new  computational  and 
visualization  techniques  for  application 
to  the  prediction  of  protein  and  nucleic 
acid  structure  and  the  exploitation  of 
structure  to  predict  function,  will  also 
be  considered  particularly  responsive. 
Collaborative  projects  with  two  to  five 
principal  investigators,  of 
complementary  expertise  and  each  with 
independent  funding,  aimed  at 
achieving  a  synergistic  effect  in 
improving  structure  prediction  accuracy 
through  such  activities  as  evaluation  of 
different  potential  functions,  the 
development  of  shared  code,  or  an 
integrated  attack  on  a  set  of  problems  in 
an  area  of  prediction  or  in  testing 
current  modeling  techniques  are  also 
encouraged.  Funds  for  such  projects 
would  be  comparable  to  individual 
awards,  but  could  be  used  to  nucleate  a 
larger  group  effort. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.D.T.,  April  25,  1996.  to 
be  accepted  for  a  June  merit  review  and 
to  permit  timely  consideration  of  award 
in  Fiscal  Year  1996. 
ADDRESSES:  Formal  applications 
referencing  Program  Notice  96-03 
should  be  forwarded  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Research.  Grants  and  Contracts 
Division,  ER-64. 19901  Germantown 
Road,  Germantown,  Maryland  20874- 
1290,  ATTN:  Program  Notice  96-03. 
The  same  address  as  above  must  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
hand  carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Matesh  N.  Varma,  Office  of  Health  and 
Environmental  Research,  ER-73,  U.S. 
Department  of  Energy.  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290,  telephone;  (301) 
903-3209,  Fax:  (301)  903-0567,  (E-mail: 
matesh.varma@maiIgw.er.doe.gov]. 
SUPPLEMBfTARY  INFORMATION:  Before 
preparing  a  formal  application,  potential 
applicants  must  submit  a  brief 
preapplication  in  accordance  with  10 
CFR  600.10(d)(2),  which  consists  of  two 
to  three  pages  of  narrative  describing 
research  objectives  and  methods  of 
accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  for  the  computational 
structural  biology  program. 


Preapplications  referencing  Program 
Notice  96-03  should  be  received  by 
January  23, 1996.  and  sent  to  Dr.  Matesh 
N.  Varma.  Office  of  Health  and 
Environmental  Research,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290,  (301)  903-3209. 
Telephone  and  fax  numbers  and  e-mail 
addresses  are  required  to  be  part  of  the 
preapplication.  A  response  to  the 
preapplication  discussing  potential 
relevance  of  a  formal  application  will  be 
communicated  by  February  20,  1996.  It 
is  anticipated  that  approximately  $2.0 
million  will  be  available  for  grant 
awards  during  Fiscal  Year  1996 
contingent  upon  availability  of  funds. 
We  expect  to  award  several  grants  in 
this  area  of  research  up  to  a  few 
hundred  thousand  dollars  per  year. 
Information  about  development, 
submission,  and  the  selection  process, 
and  other  polices  and  procedures  may 
be  found  in  10  CFR  Part  605.  and  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program.  The  Application  Guide  is 
available  fix>m  the  U.S.  Department  of 
Energy.  Office  of  Health  and 
Environmental.  ER-73.  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290.  Telephone 
requests  may  be  made  by  calling  (301) 
903-5349.  Electronic  access  to  ER's 
Financial  Assistance  Guide  is  possible 
via  the  Internet  using  the  following  E- 
mail  address:  http://www.er.doe.gov/ 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049.  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  D.C.  on  Deceml)er 
11. 1995. 
0.  D.  Mayliew, 

Associate  Director,  Office  of  Resource 
Management,  Office  of  Energy  Research. 
[FR  Doc.  95-30749  Filed  12-18-95;  8:45  am]  " 
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ENVIR0NII4ENTAL  PROTECTION 
AGENCY 

[FRL-6398-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
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ICR  describes  the  iiatuie  of  the 

infonnation  collection  and  its  expected 

cost  and  burden:  where  appropriate,  it 

includes  the  actual  data  collection 

instrument. 

DATES:  Comments  (must  be  submitted  on 

or  befine  January  iS,  1996. 

FOR  FUfmCR  INFOHMATION  OR  A  COPY 

CAU:  Sandy  Farmer  at  EPA,  (202)  260- 

2740,  and  reier  to  EPA  ICR  No.  1100.08. 

SUPPLBIENTARY  MfORMATION: 

T/t/e: "National  Emission  Standards  for 
Hazardous  Air  Pollutant  (OMB  Control 
No.  2060-0191;  EPA  ICR  No.  1100.08). 
"This  is  a  request  ifor  extmision  of  a 
currently  approved  collection." 

Abstract-  On  December  15,  ld89 
pursviant  to  Section  112  of  the  Qean  Air 
Act  as  amended  in  1977  (42  U.S.C. 
1857),  the  Environmental  Protection 
Agency  promulgated  NESHAPs  to 
control  Radionuclide  emissions  from 
several  source  categories.  The 
regulations  were  jtublished  in  54  PR 
51653,  and  are  codified  at  40  CFR 
Subparts  B,  H,  I,  K.  R.  T.  and  W,  and 
imposes  the  follo^>ring  radionuclide 
dose  and  emission  standards: 
Subpart  B — Undeiground  Uranium 
Mines  r 

lOmrsm/yr       ' 
Subpart  H— Oepaitment  of  Energy 

10  rarem/yr,  20pci/m  '-s 
Subpart  I — Nan-OpE  not  licensed  by 
NRC 

10  mrem/yr,  3  nnem/yr;  iodine 
Subpart  I — Licensed  by  NRC 

10  mrem/yr,  3  mieni/yr  iodine 
Subpart  K — Elemental  Phosphorous 

2curies/yr 
Subpart  R— Phosphogypsum  Stacks 

20  pd/m  '-s 
Subparts  T  and  W| — Uranium  Mill 
Tailings  Piles 

20pci/m2-s 

Information  collected  is  used  by  EPA 
to  ensure  that  public  health  continues  to 
be  protected  fromithe  hazards  of 
airborne  radionuclides  by  compliance 
with  these.  If  the  Information  were  not 
collected,  it  is  unlikely  that  violation  of 
the  standards  woUld  be  identified  and 
no  corrective  action  would  be  initiated 
to  bring  the  facilities  back  into 
compliance.  Compliance  is 
demonstrated  through  emission  testing 
and/or  dose  caloilation.  Results  are 
submitted  to  EPA  Regional  office 
annually  or  when  required  for 
verification  of  cooipliance  and 
maintained  for  a  ^riod  of  5  years. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displaysa  currently  valid  OMB 
control  number.  'The  OMB  control 
numbers  for  EPA  Is  regulations  are  listed 


in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  08/25/95 
(FR  Doc.  95-21169). 

Burden  Statement:  The  annual  public 
reporting  and  Record  keeping  burden 
for  this  collection  of  information  is 
estimated  to  average  31  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintfiin,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  6112. 

Estimated  Number  of  Respondents: 
412. 

Frequency  of  Responses:  Annually  or 
less  than  annually. 

Estimated  Total  Annual  Hour  Burden: 
188,708  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $1,758,559. 

Send  conunents  on  the  Agency's  need 
for  this  infonnation,  the  acciiracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1100.08  and 
OMB  Control  No.  2060-0191  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2136),  401  M 
Street,  SW.,  Washington,  DC  20460. 

and 

Office  of  Infonnation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA.  725  17th  Street.  NW., 
Washington,  DC  20503. 

Dated:  December  5, 1995. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
(FR  Doc  05-30793  Filed  12-18-95;  8:45  am] 
BltUMQ  C006  WaO  «0  M 


[FRL-S396-4] 

Agency  Information  Collection 
Actlvitiee  Under  OMB  Review;  EPA 
Indoor  Environmental  Quality 
Questionnaire 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperworii  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
the  Infonnation  Collection  Request  (ICR) 
for  "EPA  Indoor  Environmental  Quality 
Questionnaire"  abstracted  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  infonnation  collection 
and  its  expected  cost  and  burden;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  18. 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CAU:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1619.02. 

SUPPLEMENTARY  INFORMATION: 

Title:  EPA  Indoor  Environmental 
Quality  Survey  (OMB  Control  No.  2060- 
0244;  EPA  ICR  No.  1619.02).  This  is  a 
request  for  an  extension  of  a  currently 
approved  collection. 

Abstract:  The  Indoor  Environmental 
Quality  Questionnaire  is  a  component  of 
the  EPA  Building  Assessment  Survey 
and  Evaluation  (BASE)  program.  In  this 
program,  EPA  is  conducting  an  indoor 
air  quality  (lAQ)  study  of  100-200  large 
commercial  and  public  office  buildings. 
The  purpose  of  this  tudy  is  to  develop 
a  national  baseline  assessment  of  the 
indoor  air  in  such  buildings.  The 
activities  EPA  will  conduct  under  this 
survey  include  Indoor  Environmental 
Quahty  Questionnaire,  building 
inspections,  interviews  with  building 
maintenance  workers,  environmental 
measurements  (e.g.,  ventilation  rates, 
concentrations  of  indoor  air  pollutants), 
and  other  quantitative  and  qualitative 
assessments.  By  conducting  this 
research.  EPA  will  begin  to  be  able  to 
assess  the  key  building  parameters  that 
affect  LAQ  and  the  incidence  of  certain 
lAQ-related  health  and  comfort 
problems.  The  Indoor  Environmental 
Questionnaire  is  a  volimtary 
questionnaire  asking  for  information 
pertaining  to  work  station 
characteristics,  working  conditions, 
exposure  to  pollutants,  health  and  well- 
being,  and  stress.  Data  from  the  Indoor 
Environmental  Questionnaire  will  be 
used  to  compare  the  measured  building 
parameters  and  health  effects. 


EPA  has  piloted  this  study  in  three 
buildings  and  has  conducted  the  study 
in  29  other  buildings  to  date. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  C7R  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Re^ster  Notice  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on 
September  13, 1995  (FRL-5295-7). 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  infonnation  is 
estimated  to  average  14  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  infonnation  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systnhs  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information.^nd  disclosing 
and  providing  infonnation;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Occupants  of  commercial  facilities  in  a 
wide  variety  of  fields  and  SIC  codes. 

Estimated  Number  of  Respondents: 
2800. 

Frequency  ^  Response:  One-time. 

Estimated  Total  Atmual  Hour  Burden: 
654  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $14,720. 

Send  comments  on  the  Agency's  need 
for  this  infonnation,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1619.02  and 
OMB  Control  No.  2060-0244  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Infonnation  Division  (2136).  401  M 

Street,  SW,  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA  725  17th  Street,  NW. 

Washington.  DC  20503. 


Dated:  December  7, 1995. 
JoMph  Bfltar, 

Director.  Regulatory  Information  Division. 
[FR  Doc.  95-30794  Filed  12-18-95;  8:45  am) 
■ajJNB  OOOB  < 


[FRb-530»-1] 

Common  Sense  Initiative  Council 
(CSIC) 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
CSIC  Automobile  Manufacturing,  Iron 
and  Steel,  and  Computers  and 
Electronics  Sector  Subcommittee 
Meetings;  Open  Meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that, 
pending  resolution  of  EPA's  FY  1996 
appropriation,  the  Automobile 
Manufacttuing,  Iron  and  Steel,  and 
Computers  and  Electronics  Sector 
Subcommittees  of  the  Common  Sense 
Initiative  Council  will  meet  on  the  dates 
and  times  described  below.  All  meetings 
are  open  to  the  public.  Seating  at 
meetings  will  be  on  a  first-come  basis. 
For  further  infonnation  concerning 
specific  meetings,  please  contact  the 
individuals  listed  with  the  three  Sector 
Subcommittee  announcements  below. 

(1)  Automobile  Manufacturing  Sector 
Subcommittee — January  10, 1996 

The  Common  Sense  Initiative 
Council,  Automobile  Manufacturing 
Sector  Subcommittee  (CSIC-AMS). 
pending  resolution  of  EPA's  FY  1996 
appropriation,  is  convening  an  open 
meeting  on  January  10, 1996.  The 
meeting  will  begin  at  approximately 
9:30  a.m.  EST  and  run  until  about  3:30 
p.m.  EST.  The  meeting  will  be  held  at 
the  Summit  Building,  10th  floor 
confarence  room  lOA  and  lOB,  410  West 
Peachtree  Street,  Atlanta.  Georgia. 

The  CSIC-AMS  has  formed  three 
project  teams:  Regulatory  Initiatives. 
Alternative  Sector  Regulatory  System/ 
Community  Technical  Assistance  and 
Life  Cycle  Management/Supplier 
Partnership.  The  Regulatory  Initiatives 
project  team's  most  recent  meetings 
have  focused  on  issues  within  the  Clean 
Air  Act's  New  Source  Review  Program. 
The  Alternative  Sector  Regulatory 
System/Community  Technical 
Assistance  project  team  is  currently 
identifying  and  discussing  principles 
and  attributes  desirable  in  a  new 
alternative  regulatory  system.  The  Life 
Cycle  Management/Supplier 
Partnership  project  team  has  identified 
a  portion  of  the  supply  chain  to 
participate  in  the  development  of  a 


framework  for  a  supplier  partnership 
that  encourages  the  consideration  of 
environmental  impacts  in  product 
development.  The  project  teams  will 
report  progress  on  these  ongoing 
projects  and  present  deUverables.  if 
applicable. 

Seating  may  be  limited;  therefore, 
advance  registration  is  recommended. 
An  Agenda  will  be  available  January  5, 
1996.  Any  person  or  organization 
interested  in  attending  the  meeting 
should  contact  Ms.  Carol  Kemker, 
Designated  Federal  Official  (DFO),  no 
later  than  January  8, 1996,  at  (404)  347- 
3555  extension  4222.  Each  individual  or 
group  wishing  to  make  oral 
presentations  will  be  allowed  a  total  of 
three  minutes.  For  forther  meeting 
infonnation  contact  Carol  Kemker,  DFO 
on  (404)  347-3555  extension  4222.  or 
Keith  Mason.  Alternate  DFO.  on  (202) 
260-1360. 

(2)  Iron  and  Steel  Sector 
Snbcommittce — ^January  18, 1996 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency, 
pending  resolution  of  its  FY  1996 
appropriation,  is  convening  an  open 
meeting  of  the  Iron  and  Steel  Sector 
Subcommittee  on  Thursday,  January  18, 
1996.  The  meeting  will  begin  at  8:00 
a.m.  CST  and  run  until  4:00  p.m.  CST. 
It  will  be  held  at  the  Metcalf  Federal 
Building.  Great  Lakes  Conference 
Center,  Lake  Michigan  room  (12th 
floor),  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  telephone  number 
312-886-9494.  A  picture  identification 
will  be  needed  to  enter  the  building. 
Seating  will  be  available  on  a  first  come, 
first  served  basis.  Limited  time  will  be 
provided  for  public  comment. 

The  Iron  and  Steel  Subcommittee  has 
created  four  work  groups  which  are 
responsible  for  proposing  to  the  foil 
Subcommittee,  for  its  review  and 
approval,  potential  activities  or  projects 
that  the  Iron  and  Steel  Sector 
Subcommittee  will  undertake,  and  for 
carrying  out  projects  once  approved. 
The  Subcommittee  has  approved  seven 
projects  and  their  work  plans,  and  is 
considering  several  others.  The  purpose 
of  the  January  meeting  is  to  discuss  in 
detail  the  status  of  projects  sponsored 
by  the  Compliance  and  the  Innovative 
Technology  work  groups,  to  hear  brief 
status  updates  fit)m  the  Permits  and 
Brownfields  work  groups,  to  discuss  a 
potential  community  involvement 
project,  and  to  discuss  the  role  of 
pollution  prevention  in  the  industry. 

For  further  information  regarding>this 
Iron  and  Steel  Sector  Subcommittee 
Meeting,  please  call  either  Ms.  Mary 
Byrne  at  312-353-2315  in  Chicago, 
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niinms.  or  Ms.  Juditli  Hecht  at  202-260- 
5682  in  Washin^on.  DC. 

(3)  Cooqiuten  ai|d  Hectronics  Sector 
Subcommittee — fanoary  22  and  23', 

1906 

t 

Notice  is  hereby  given  that  the 
Computers  and  Electronics  Sector 
Subcommittee,  pending  resolution  of 
EPA's  1996  appropriation,  will  hold  an 
open  meeting  onlMonday,  January  22, 
1996.  firom  8:30  im.  EST  to  5:00  p.m. 
EST  and  Tuesday.  January  23, 1996, 
from  8:30  a.m.  EST  to  3:00  p.m.  EST,  at 
the  Embassy  Suilss  Alexandria  Hotel. 
1900  Diagonal  Riiad,  Alexandria, 
Virginia  22314.  Seating  wriU  be  available 
on  a  first-come,  flrst-served  basis. 

The  first  day  of  the  meeting,  January 
22.  will  be  devot^  primarily  to 
breakout  session^  for  the  three 
subcommittee  workgroups  (Reporting 
and  Information  Access;  Overcoming 
Barriers  to  Pollution  Prevention,  ' 
Product  Stewardship,  and  Recycling; 
and  Integrated  ai^  Sustainable 
Alternative  Strategies  for  Electronics); 
the  second  day,  J^muary  23.  will  consist 
primarily  of  repots  to  the  full 
subcommittee  frqm  those  workgroups 
and  discussion  of  issues  of  interest  to 
the  full  subcommittee.  Opportunity  for 
public  conunent  on  major  issues  under 
discussion  will  be  provided  at  intervals 
throughoxit  the  meeting. 

For  fiirther  information  concemii^ 
this  meeting  of  d^  Computers  and 
Electronics  Sector  Subcommittee,  please 
contact  Gina  Bushong,  U.S.  EPA  (202) 
260-3797,  FAX  (202)  260-1096  or  by 
mail  at  U.S.  EPA  (MC  7405),  401  M 
Street,  SW,  WasUngton,  DC  20460; 
Mark  Mahoney,  Region  1,  U.S.  EPA 
(617)  565-1155;  qr  David  Jones,  Region 
9,  U.S.  EPA  (4151 744-2266. 

INSPECTION  OF  SUfCOMMrTTEE 
DOCUMENTS:  Doci^ents  relating  to  the 
above  Sector  Subcommittee 
announcements  Will  be  publicly 
available  at  the  noting.  Thereafter, 
these  dociunents,  together  with  the 
official  minutes  for  the  meetings,  will  be 
available  for  public  inspection  in  room 
2821M  of  EPA  Headquarters,  Common 
Sense  Initiative  Slaff,  401  M  Street,  SW, 
Washington,  DC  20460,  telephone 
number  202-260-7417.  Common  Sense 
Initiative  inform^on  can  be  accessed 
electronically  through  contacting 
Katherine  Brown  at 
brown.katherine^pamail.gov. 

[)ated:  December jlS,  1995. 
Prudence  Goforth,  ' 
Designated  Federal  iO^cer. 
[FR  Doc.  95-30791  Filed  12-18-95;  8:45  am) 
BiujMO  0006  sate  mip 


FEDERAL  COMMUNICATIONS 
COMM»SION 

IRaportNclliq 

PMttion  for  Reconsideration  of  Actions 
in  Ruiomaldng  Proceedings 

Deconber  13, 1995. 

Petition  for  reconsidetatitm  havebeen  ' 
filed  in  the  Commission  rulonaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239. 1919  M  Street 
NW.,  Washington.  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
January  3, 1996.  See  Section  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  witiiin  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject:  Amendment  of  Parts  2  and  90 
of  the  Commission's  Rules  to 
Provide  for  the  use  of  200  Channels 
Outside  the  Designated  Filing  Area 
in  the  896-901  MHz  and  the  935- 
940  MHz  Bands  AlloUed  to  the 
Specialized  Mobile  Radio  Pool  (PR 
Docket  No.  89-553). 
Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act  (ON 
Docket  No.  93-252). 
Number  of  Petitions  Filed:  2. 
Subject:  Amendment  of  Section 

73.202(b),  Table  of  Allotinents,  FM 
Broadaist  Stations.  (Rosendale, 
New  York)  (MM  Docket  No.  93-17, 
RM-8170). 
Number  of  Petitions  Filed:  1. 
Subject:  Petition  for  Computer  in 
Waiver  (CC  Docket  No.  90-623). 
Number  of  Petitions  Filed:  1. 

Federal  Coinmujucations  Coounision. 

WilliuB  F.  Caton. 

Acting  Secretary. 

(FR  Doc  95-30696  Filed  12-18-95;  8:45  am) 

BNJJNQ  COM  •nS-01-M 


[Report  No.  2117] 

Petition  for  Reconsideration  of  Actions 
in  Ruiemaidng  Proceedings 

December  14, 1995. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  puirsuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
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Opposition  to  this  petition  must  be  filed 
January  3. 1996.  See  Section  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Rephes  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 

73.202(b),  Table  of  Allotinents,  FM 
Broadcast  Stations.  (Willows  and 
,  Dunnigan,  CA)  (MM  Docket  No.  94- 
29,  RM-8416). 

Niunber.of  Petitions  Filed:  1. 
Federal  Ccunmunications  Commission. 
William  F.Caton, 
Acting  Secretary. 

(FR  Doc.  95-30758  Filed  12-18-95;  8:45  am] 
BILUNQ  CODE  8712-01-M 


FEDERAL  RESERVE  SYSTEM 

Carolina  First  Corporation,  et  ai.; 
Acquisition  of  Company  Engaged  in 
Psnnissible  Nonbanldng  Activities 

The  organization  listed  in  this  notice 
has  given  notice  under  §  225.23(a)(2)  or 
(e)  of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (e))  for  die  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanldng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resoiuces,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  imsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
siunmarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 


how  the  party  commenting  Mroidd  be 
agoieved  by  approval  of  £e  proposal. 
Comments  regarding  this  apphcation 
must  be  received  not  kter  than  January 
2.1996. 

A.  Federal  Reserve  Bank  oi 
BirhmniMl  (Uoyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Carolina  First  Coqxjratioh, 
Greenville.  South  Carolina;  to  acquire 
Blue  Ridge  Finance  Company,  Inc., 
Greenville,  South  Carolina,  and  thereby 
indirectiy  engage  in  purchasing  sub- 
prime  automobile  chattel  receivables 
from  automobile  dealers,  the  subsequent 
servicing  of  such  receivables,  and  other 
activities  related  to  such  receivables  and 
their  associated  servicing  (such  as  the 
foreclosed  activities),  pursuant  to  § 
225.25(b)(l)(i)  of  the  Board's  Regulation 
Y;  in  making,  acquiring,  and  servicing 
loans  or  oihet  extensions  of  credit  in  a 
manno'  typical  of  finance  companies 
(including  direct  auto  lending)  and 
other  activities  t3rpically  associated  with 
consumer  finance  operations,  pursuant 
to  §  225.25(b)(l)(i)  of  the  Board's 
Regulation  Y;  and  in  acting  as  agent  or 
bracer  for  insiuanoe  directiy  related  to 
an  extension  of  credit  by  a  finance 
company,  pursuant  to  §  225.25(b)(8)(ii) 
of  the  Board's  Regulation  Y.  Comments 
on  this  application  must  be  received  by 
December  29, 1995. 

B.  Federal  Resenre  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
Prmident)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198: 

1.  Swanton  Agency,  Inc..  Swanton. 
Nebraska;  to  acquire  Plymouth 
Investment  Company,  Plymouth, 
Nebraska,  and  thereby  engage  in  the  sale 
of  general  insurance  in  a  tovm  of  less  an 
3,000,  pursuant  to  §  225.25(b)(8)(iii)(A) 
of  the  Board's  Regulation  Y.  This 
activity  will  be  conducted  in  Plymouth, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  12, 1995. 
Jemiifar  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-30724  Filed  12-18-95;  8:45  am] 
BHJJNQ  coot  MIA^I.f 


Citi-Bancsharss,  inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Msrgsrs  of  Banii  Holding  Companlas 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holi^ng  company.  The  factors  that  are 
considered  in  acting  on  the  applications 


are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
12, 1996. 

A.  Federal  Reserve  Bank  of  AUanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Citi-fiancshores, /tic,  Leesburg, 
Florida;  to  merge  with  Citizens  First 
Bancshares,  Inc.,  Ocala,  Florida,  and 
thereby  indirectiy  acquire  Citizens  First 
Bank  of  Ocala,  Ocala,  Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  Oames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapohs,  Minnesota  55480: 

1.  Beulah  Bancorporation,  Inc.,  Sioux 
Falls,  South  Dakota;  to  acquire  94.04 
percent  of  the  voting  shares  of  Fairview 
Bank,  Fairview,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  13, 1995. 
JenniiiBr  J.  Jolmstm. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-30727  Filed  12-18-95;  8:45  am] 
BNXmQ  CODE  t210-01-F 


Rrst  National  Bank  Employee  Stock 
Owmership  Plan,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitfons  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Contirol  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  Uie  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 


for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  2, 1996. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
Nordi  Pearl  Stieet,  Dallas,  Texas  75201- 
2272: 

1.  First  National  Bank  Employee 
Stock  Ownership  Plan,  San  Benito, 
Texas;  to  acquire  an  additional  4.28 
percent,  for  a  total  to  14.27  percent,  of 
the  voting  shares  of  First  San  Benito 
Bancshares,  Inc.,  San  Benito,  Texas,  and 
thereby  indirectiy  acquire  First  National 
Bank,  San  Benito,  Texas. 

2.  Joe  E.  Sharp.  Dallas,  Texas;  to 
acquire  an  additional  16.39  percent,  for 
a  total  of  25.11  percent,  of  the  voting 
shares  of  First  Baird  Bancshares,  Inc., 
Baird,  Texas,  and  thereby  indirectly 
acquire  First  National  Bank,  Baird, 
Texas,  and  First  National  Bank. 
Weatherford,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  12, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-30723  Filed  12-18-95;  8:45  am] 

BMJJNO  COOC  «2ie-01-F 


Hrst  American  Corporation; 
Application  to  Engage  In  Nonbanking 
Activities; 

First  American  Corporation, 
Nashville,  Tennessee  (Applicant),  has 
given  notice  pursuant  to  section  4(c)(8) 
of  the  Bank  iiolding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and 
225.23(a)(3)  of  die  Board's  Regulation  Y 
(12  CFR  225.23(a)(3))  of  its  intention  to 
engage  de  novo  through  it  indirect 
subsidiary.  The  SSI  Group,  Inc.,  Mobile, 
Alabama  (Company), '  in  processing  and 
transmitting  medical  payment  data 
between  health  care  providers 
(Providers)  and  insurance  comp>anies 
and  other  entities  responsible  for 
providing  medical  benefits  (Payers). 
Providers  would  enter  claims 
information  (such  as  patient 
identification,  coverage  eligibility,  and  a 
description  of  the  medical  services 
provided)  into  Company's  medical 
claims  network,  and  Company  would 


>  Applicant  propotes  to  acquire  49.25  percent  of 
the  voting  shares  of  Company  from  Southern 
Medical  Health  Systems.  Inc..  Mobile,  Alabama 
(2Co-Venturer2).  which  would  retain  49  percent  of 
the  voting  shares.  Co-Venturer's  sole  shareholder 
would  retain  an  additional  1.75  percent  of  the 
voting  shares.  Applicant  also  would  acquire  an 
option  to  purchase  up  to  an  additional  17.75 
percent  of  the  voting  shares  from  Co-Venturer. 


85326 


Federal  Register  /  Vol.  60,  No.  243  /  Tuesday,  December  19,  1995  /  Notices 


T 


transmit  claims  information  to  the 
proper  Payers  and  traiumit  Payws' 
coverage  decisions  to  Providers  for 
posting  on  Provijers'  books  as  accounts 
receivable.  In  addition.  Company  would 
arrange  for  electronic  funds  transfers 
from  Payers  to  Providers  through  an 
affiliate.  First  American  National  Bank, 
Nashville,  Tennessee  (Bank),  offer 
medical  service  credit  cards,  issued  by 
Bank,  to  Provideijs'  patients  to  be  used 
to  pay  for  all  medical  expenses  not 
covered  by  Payers,  and  operate  a 
collectian  agency  for  Providers  to 
collect  past-due  accounts.  Company  also 
would  perform  gnieral  data  processing 
services,  including  maintaining  medical 
records  and  scheduling  the  provision  of 
medical  services,  for  Springhill 
Hospitals,  hic.  Mobile,  Alabama,  which 
is  affiliated  with  Applicant's  co- 
venturer  and  would  serve  as  a  beta  site 
for  the  testing  and  development  of  data 
processii^  and  trensmission  software 
and  facilities  ofbfed  by  Company  to 
Providers.  Appliqant  also  proposes  that 
Company  would  provide  electronic 
storage  and  retrieval  of  financial 
documents  and  information  to  insured 
depository  institutions  and  other 
financial  companies.  The  scope  of 
Company's  activities  would  be 
nationwide.         4 

Section  4(c)(8)  bf  the  BHC  Act 
provides  that  a  b^nk  holding  company 
may  engage  in  any  activity  that  the 
Board,  after  due  qotice  and  opportunity 
for  hearing,  has  determined  by  order  or 
regulation  to  be  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident  thereto. 
This  statutory  test  requires  that  two 
separate  tests  be  met  for  an  activity  to 
be  permissible  for  a  bank  holding, 
company.  First,  t)ie  Board  must 
determine  that  the  activity  is,  as  a 
general  matter,  clbsely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  ^at  the  performance  of 
the  activity  by  th^  applicant  bank 
holding  company  may  reasonably  be 
expected  to  prodece  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
services,  that  banks  generally  provide 
services  that  are  eperationally  or 
functionally  simitar  to  the  proposed 
services  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  services, 
or  that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  service$  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass' n  v.  Board  of 
Governors.  516  F;2d  1229, 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 


consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to' 
banking  or  managing  or  controlling 
banks.  Boerd  Statement  Regarding 
Regulation  Y.  49  FR  806  (1984). 

Applicant  states  that  the  Board 
previously  has  determined  by  regulation 
that  providing  certain  financial, 
banking,  or  economic  data  processing 
and  data  transmission  services  and 
facilities  and  providing  access  to  such 
services  and  facilities  by  any 
technological  means  are  closely  related 
to  banking  for  purposes  of  section 
4(c)(8)  of  the  BHC  Act.  See  12  CFR 
225.25(b)(7).  Applicant  maintains  that 
the  transmission  of  claims  from 
providers  to  payers  and  the  payers'  _ 
responses  to  such  claims  constitutes  the 
transmission  of  financial  data. 

Applicant  also  contends  that,  to  the 
extent  the  proposed  activities  involve 
transmitting  nonfinancial  data  (such  as 
patient  identification,  coverage 
eligibility,  and  a  description  of  the 
medical  services  provided),  a  bank 
holding  company  may  engage  in  these 
activities  as  incidental  to  the 
transmitting  of  Providers'  requests  for 
payment.  See  Banc  One  Corporation,  80 
Federal  Reserve  Bulletin  139  (1994). 
Applicant  contends  that  Providers' 
requests  for  payment  and  Payers' 
remittance  decisions  on  those  requests 
are  financial  data,  even  in  the  absence 
of  an  actual  transfer  of  funds.  See 
Citicorp,  72  Federal  Reserve  Bulletin 
497  (1986). 

Applicant  states  that  the  Board 
previously  has  determined  by  regulation 
that  operating  a  collection  agency  for 
overdue  accounts  receivable,  either 
retail  or  commercial,  is  closely  related 
to  banking  for  purposes  of  section 
4(c)(8)  of  the  BHC  Act.  provided  the 
collection  agency  does  not  obtain  the 
names  of  customers  of  competing 
collection  agencies  from  an  affiliated 
depository  institution  that  maintains 
trust  accounts  for  those  agencies  and 
does  not  provide  preferential  treatment 
to  an  affiliate  or  customers  of  an  affiliate 
seeking  collection  of  an  outstanding 
debt.  See  12  CFR  225.25(b)(23). 
Applicant  states  that  its  proposed 
collection  agency  activities  would  solely 
be  for  overdue  accounts  as  required  by 
the  Board's  regulation. 

In  order  to  approve  the  proposal,  the 
Board  also  must  determine  that  the 
proposed  activities  to  be  engaged  in  by 
Company  are  a  proper  incident  to 
banking  that  "can  reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 


concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  1843(c)(8). 
Applicant  contends  that  its  proposal 
would  produce  public  benefits, 
including  gains  in  efficiency,  that 
outweigh  any  potential  adverse  effects. 

In  puolishmg  the  proposal  for     .  •  -  > 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  notice  and  does  not 
represent  a  determination  by  the  Board 
that  the  proposal  meets,  or  is  likely  to 
meet,  the  standards  of  the  BHC  Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C  20551,  not 
later  than  January  2, 1996.  Any  request 
for  a  hearing  on  Uiis  notice  must,  as 
required  by  §  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  reasons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Atlanta. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  December  12, 1995. 
fennifer  |.  JohoMm, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-30728  Filed  12-18-95;  8:45  ami 
BIUINQ  oooe  ttiO-Oi-P 


Middlefork  Financial  Group,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding  , 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
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express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
11. 1996. 

A.  Federal  Reserve  Bank  of  Cleveiand 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Qeveland,  Ohio    . 
44101:     • 

I.  Middlefork  Financial  Group,  Inc., 
Hyden,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  Farmers 
&  Traders  Bank  of  Campton,  Campton, 
Kentucky. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Centura  Banks.  Inc.,  Rocky  Moimt, 
North  Carolina;  to  merge  with  First 
Commercial  Holding  Corporation, 
Asheville,  North  Carolina,  and  thereby 
indirectly  acquire  First  Commercial 
Bank,  Asheville,  North  Carolina. 

C  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Whitney  Holding  Corporation,  New 
Orleans,  Louisiana;  to  merge  with  First 
Qtizens  BancStock,  Inc.,  Morgan  City. 
Louisiana,  and  thereby  indirectly 
acquire  First  National  Bank  in  St.  Mary 
Parish,  Morgan  City,  Louisiana. 

D.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Svminer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  CCB  Bancorp.  Inc.,  Santa  Ana, 
California  (a  subsidiary  of  First  Banks, 
Inc.,  Cieve  Coeur,  Missouri);  to  merge 
with  QCB  Bancorp,  Long  Beach, 
California  (a  subsidiaiy  of  First  Banks, 
Inc.,  Creve  Coeur,  Missouri),  and 
thereby  indirectly  acquire  Queen  Qty 
Bank,  N.A..  Lbng  Beach,  California. 

E.  Federal  Reserve  Bank  of  Kansas 

aty  (John  E.  Ybrke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198: 

1 .  FirstBank  Holding  Company  of 
Colorado,  Lakewood,  Colorado;  to 
acqvure  100  percent  of  the  voting  shares 
of  The  Bank  of  Douglas  Coimty.  Castle 
Rock,  Colorado. 


Board  of  Governors  of  the  Federal  Reservb 
System,  Deceml>er  12, 1995. 
JenniiBr  J.  Johnma, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-30722  Filed  12-18-95;  8:45  am) 
BHJJNG  CODE  e210-01-F 


Julie  Christine  YartKough,  et  al.; 
Change  in  Bank  Control  Ftotices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  2, 1996. 

A.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Julie  Christine  Yarbrou^, 
Shawnee,  Kansas;  to  acquire  an 
additional  7.31  percent,  for  a  total  of 
31.93  percent,  of  the  voting  shares  of 
B.B.  Bancshares,  Inc.,  Shell  Knob, 
Missouri,  and  thereby  indirectly  acquire 
The  Community  Bank  of  Shell  Knob, 
Shell  Knob,  Missouri. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Richard  F.  Wartman,  Ashland, 
Wisconsin;  and  Eugene  A.  Halker, 
Ashland,  Wisconsin  (as  trustee),  to  each 
acquire  an  additional  7.32  percent,  for  a 
total  of  30.96  percent;  Laura  G.  Halker, 
Ashland,  Wisconsin  (as  trustee),  to 
acquire  an  additional  6.15  percent,  for  a 
total  of  26.01  percent;  Dermis  K. 
Christensen,  Ontonagon,  Michigan,  to 
acquire  an  additional  7.31  percent,  for  a 
total  of  30.90  percent;  and  Halker  Joint 
Revocable  Trust,  Ashland,  Wisconsin,  to 
acquire  an  additional  6.15  f)ercent,  for  a 
total  of  26.01  percent,  of  the  voting 
shares  of  UP  Financial,  Inc.,  Ontonagon, 
Michigan,  and  thereby  indirectly 
acquire  First  National  Bank  in 
Ontonagon,  Ontonagon,  Michigan. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  13, 1995. 
JennifiBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-30729  Filed  12-18-95;  8:45  am) 
8ILUN0  CODE  ttlO-OI-F 


FEDERAL  TRADE  COMMISSION 

Announcement  of  Dates  for  Put>lic 
Workshop  Regarding  "Made  in  USA" 
Claims  in  Product  Advertising  and 
LalMling  and  Procedure  for 
Requesting  to  Participata 

agency:  Federal  Trade  Commission. 
ACTION:  Announcement  of  dates  for 
public  workshop  on  the  use  of  "Made  in 
USA"  claims  in  product  advertising  and 
labeling  and  procedures  for  requesting 
to  participate. 

summary:  On  October  18, 1995  the 
Federal  Trade  Commission 
(Commissioner  Roscoe  B.  Starek,  ID 
dissenting)  published  a  Federal  RegistM* 
Notice  seeking  public  comments 
through  January  16. 1996  in  coimection 
with  its  comprehensive  review  of 
consumers'  perceptions  of  "Made  in 
USA"  claims  in  product  advertising  and 
labeling.  As  part  of  this  review,  the 
Commission  announced  that  it  would 
invite  representatives  of  consumers, 
industry,  goveriunent  agencies,  and 
other  groups  to  attend  a  public 
workshop  to  exchange  views  on  the 
issues,  including  those  raised  by  the 
comments  received.  Among  other 
things,  in  its  review  the  Commission 
will  be  considering  (i)  whether  it  should 
alter  its  legal  standard  regarding  the  use 
of  unqualiHed  "Made  in  USA"  claims, 
and  (ii)  how  domestic  content  should  be 
measured  under  any  future  standard. 
The  Commission  nas  scheduled  the 
workshop  for  March  26-27,  1996  at  its 
headquarters  at  Sixth  Street  and 
Pennsylvania  Ave.,  N.W.,  Washington. 
D.C.  If  necessary  to  accommodate  the 
niunber  of  issues  raised  by  the 
comments,  the  workshop  may  be 
continued  through  March  28.  Today's 
Federal  Register  Notice  discusses, 
among  other  matters,  the  procedure  to 
be  followed  by  those  who  wish  to 
participate  in  the  workshop.  The 
Commission  also  announces  that  it  will 
hold  the  record  of  this  proceeding  ojjen 
for  approximately  one  month  (until 
April  30,  1996)  for  workshop 
participants  and  other  interested  parties 
to  submit  clarifying  or  rebuttal 
comments  on  the  issues  discussed  at  the 
workshop. 

DATES:  Requests  to  participate  in  the 
workshop  must  be  submitted  on  or 
before  January  16, 1996. 
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AOORESSES:  Six  p»per  copies  of  each 
request  to  particiiate  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Trade  Co^nmission,  Room  159, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W..  Washington.  D.C.  20580,  Requests 
should  include  the  requester's 
telephone  number  and  a  FAX  number  if 
available.  Requests  should  lie  captioned: 
"Made  in  USA  Wbrkshop— Request  to 
Participate."  FTQFile  No.  P894219.  You 
may  include  this  request  with  your 
comment. 

FOR  FURTHER  MPO^TKM  CONTACT: 
Robert  Easton.  Sp|K:Jal  Assistant. 
Division  of  Enforcement.  Federal  Trade 
Commission,  Washington,  D.C.  20560, 
telephone  202-326-2823. 

8UPPLEMBITARY  N^ORHATION: 

A.  Background 

The  October  18;  1995  Federal 
R^jater  Notice  (60  FR  53922.  hereafter 
referred  to  as  the  *'first  Notice") 
announced  the  public  workshop  and 
requested  commelit  on  a  number  of 
specific  questions  relating  to  advertising 
and  labeling  claims  of  "Made  in  USA." 
The  first  Notice  described  in  detail  the 
substance  of  the  issues  to  be  discussed 
at  the  workshop  and  the  issues  on 
which  written  comments  were 
requested.  The  fiust  Notice,  however, 
left  open  the  specie  dates  and  location 
for  the  workshops  This  second  Notice 
addresses  these  matters,  as  well  as  the 
procedure  for  rec^esting  the 
opportunity  to  paplicipate. 

As  stated  in  tn^  first  Notice,  the  intent 
of  the  workshop  ^11  not  be  to  achieve 
a  consensus  amo^g  participants,  or 
between  participants  and  Commission 
staff,  with  regard  to  any  issue  raised  in 
this  proceeding.  However,  the 
CommissicHi  will  consider  the  views 
and  suggestions  made  during  the 
workshop,  in  addition  to  any  written 
comments,  in  for$iulating  its  future 
policy  regarding  ^Made  in  USA"  claims. 

B.  The  Wtwkshop      * 

The  Commi88i<|n  expects  the 
workshop  to  be  conducted  over  two 
days.  wiUi  separate  morning  and 
afternoon  panels  on  each  day.  A  third 
day  of  the  workshop  will  be  held  if 
there  is  a  need  to  do  so.  The  subjects  to 
be  discussed  at  etch  of  the  panels  will 
be  determined  afljer  reviewing  the 
substantive  conupents  received 
pursuant  to  the  first  Notice.  An  agenda 
for  each  panel  will  be  announced  as 
soon  as  practical.  The  workshop  will  be 
open  to  the  publii:. 

As  mentioned  jn  the  first  Notice,  the 
Commission  is  currently  conducting  a 
consiuner  resean^  prefect  regarding 
consumer  perception  of  "Made  in  USA" 


claims.  Results  of  the  project  will  be    - 
made  available  to  participants  and  the 
public  before  the  workshop.  Participants 
who  wish  to  discuss  the  consumer 
perception  study  at  the  workshop  will 
be  asked  to  submit  an  outline  or  short 
statement  of  their  views  prior  to  the 
workshop  for  the  purpose  of  arranging 
the  workshop's  agenda.  Others  who 
wish  to  submit  comments  on  the  study 
are  welcome  to  do  so. 

The  record  of  the  proceeding  will  be 
open  for  a  month  after  the  workshop  is 
concluded  for  the  receipt  of  any 
additional  comments  on  the  study  or 
other  issues  discussed  at  the  workshop. 
This  will  allow  workshop  participants 
and  others  to  clarify  any  views 
expressed  at  the  workshop  or  to  rebut 
the  comments  and  views  of  others  in  the 
event  that  there  is  insufficient  time  to 
fully  address  all  pertinent  issues. 

A  neutral,  third-party  facilitator  may 
be  retained  for  the  public  workshop. 
The  discussion  during  the  workshop 
will  be  transcribed  and  the  transcript 
will  be  placed  on  the  public  record. 

C  Selection  of  Woriuhop  Participants 

If  the  number  of  parties  who  request 
to  participate  in  the  workshop  is  so 
large  that  including  all  requesters  would 
inhibit  effiective  discussion  among  the 
participants,  Commission  staff  will 
select  as  participants  a  limited  number 
of  parties  to  represent  the  interests  of 
those  wdio  submit  written  comments. 
Selection  will  be  based  on  the  following 
criteria: 

1.  The  party  must  have  submitted  a 
substantive  written  comment  by  January 
16, 1996  in  response  to  the  first  Federal 
Re^er  notice  (60  FR  53922,  Oct.  18, 
1995). 

2.  The  party  must  have  submitted  a 
request  to  participate  pursuant  to  this 
Federal  Register  notice  by  January  16, 
1996. 

3.  The  party's  attendance  would 
promote  the  representation  of  a  balance 
of  interests  at  the  conference. 

4.  The  party's  attendance  would 
promote  the  consideration  and 
discussion  of  the  issues  presented  in  the 
wori^shop. 

5.  The  party  has  expertise  in  issues 
raised  in  the  workshop. 

6.  The  party  adequately  reflects  the 
views  of  the  affected  intereSt(s)  which  it 
purports  to  represent. 

7.  The  party  has  been  designated  by 
one  or  more  interested  parties  (who 
timely  file  requests  to  participate  and 
written  comments)  as  a  party  who 
shares  group  interests  with  the 
designators). 

8.  The  number  of  parties  selected  will 
not  be  so  large  as  to  inhibit  effective 
discussion  among  them. 


If  it  is  necessary  to  limit  the  number 
of  participants,  those  not  selected  to 
participate,  but  who  submit  both 
requests  to  participate  and  written 
comments,  will  be  afforded  an 
opportunity,  if  at  all  possible,  at  the  end 
of  one  or  more  sessions  to  present 
statements  during  a  limited  time  period. 
The  time  allotted  for  these  statements 
will  be  based  on  the  amount  of  time 
necessary  for  discussion  of  the  issues  by 
the  selected  parties,  and  on  the  number 
of  persons  who  wish  to  make 
statements. 

Requesters  will  be  notified  as  soon  as 
possible  after  January  16, 1996  if  they 
have  been  selected  to  participate.  To 
assist  in  making  this  notification,  please 
include  in  your  request  to  participate  a 
telephone  number  and  a  FAX  number  if 
available. 

D.  Dafe,  Time  and  Location  of 
Workshop 

The  workshop  is  scheduled  to  be  held 
in  room  432  of  the  FTC  headquarters 
building.  Sixth  Street  and  Pennsylvania 
Avenue.  N.W.,  Washington,  D.C.  on 
March  26  and  27, 1996,  from  8:30  a.m. 
until  5  p.m.  Depending  on  the  number 
of  issues  raised  by  the  comments,  the 
workshop  may  be  extended  through  an 
additional  day,  March  28, 1996.  The 
workshop  is  open  to  the  public 

E.  Procedure  for  Requesting 
Opportunity  to  Participate  in  Workshop 

To  be  eligible  to  participate  at  the 
workshop,  you  must: 

1.  File  a  written  substantive  comment 
by  January  16. 1996  pursuant  to  the  first 
Federal  Regista'  notice. 

2.  File  a  written  request  to  participate 
by  January  16. 1996  pursuant  to  this 
Federal  Register  notice. 

You  may  combine  the  written 
substantive  comment  and  the  written 
request  to  participate  in  one  document 

Autbority:  15  U.S.C.  41  etseq. 
By  direction  of  the  Ck>niini8sion. 
Commissioner  Starek  dissenting. 

Donald  S.  Claik, 

Secretary. 

(FR  Doc.  95-30833  Filed  12-18-95;  8:45  am] 
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[RIe  Na  951  007^ 

Devro  International  PLC;  Propoeed 
Conaent  Agreement  With  Analyala  to 
Aid  PutMIc  Comment 

agency:  Federal  Trade  Commission. 
ACTKM:  Proposed  consent  agreement. 

SUMMARY:  This  consent  agreement, 
accepted  subject  to  final  Commission 
approval,  settles  alleged  violations  of 
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federal  law  prohibiting  unfair  or 
deceptive  acts  and  practices  and  unfair 
methods  of  competition  allegedly 
arising  from  the  acquisition  by  Etevro 
International  of  Teepak  International. 
Devro  and  Teepak  are  the  two  largest 

f>rDducere  of  collagen  sausage  casings 
the  skins  into  which  various  meat 
products  are  stuffied  before  being  cooked 
or  smoked)  in  the  United  States.  The 
consent  agreement,  among  other  things, 
would  require  Devro  to  divest  Devro 
North  America,  the  assets  it  uses  to 
manufacture  and  distribute  collagen 
sausage  casings  in  the  United  States  and 
Canada.  The  assets  to  be  divested 
include  a  manufacturing  plant  in 
Somerville,  New  Jersey,  and  a  finishing 
plant  in  Ontario.  Canada.  The 
divestiture  would  have  to  be  completed 
within  three  months  of  the  date  the 
order  becomes  final,  and  the  assets 
would  have  to  be  sold  to  a  buyer  (1)  that 
does  not  already  produce  collagen 
sausage  casings  for  sale  in  the  United 
States,  and  (2)  that  is  approved  by  the 
Commission.  If  the  divestiture  is  not 
completed  on  time,  the  consent 
agreement  would  permit  the 
Conunlssion  to  appoint  a  trustee  to 
complete  it. 

DATGB:  Comments  must  be  received  on 
at  hofan  February  20, 1906. 
A0CMEUC8:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washingt(Hi,  DC  20580. 
KM  FURTHER  a^ORMATION  CONTACT: 
WilUam  Baer,  FTC/H-374.  Washingttm, 
DC  20580  (202)  326-2932;  Rimald 
Rowe.  FTC/S-2802,  Washington,  DC 
20580  (202)  328-2610:  or  Joseph 
Browmnan,  FTC/S-2108,  Wawington, 
DC  20580  (202)  326-2950. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
Older  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b)(6)(ii)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Conte'ping  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 


investigation  of  the  proposed 
acquisition  by  Devro  International  pic 
and  Devro  Inc.  of  the  outstanding  voting 
securities  of  Teepak  International,  Inc. 
and  it  now  appearing  that  Devro 
International  pic  and  Devro  Inc. 
(hereinafter  sometimes  referred  to  as  the 
"Proposed  Respondents")  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and 
providing  for  other  relief: 

It  is  hereby  agreed  by  and  betvreen  the 
Proposed  Rnspondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission,  that: 

1.  Proposed  Respondent  Devro 
International  pic  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of 
Scotland,  with  its  office  and  principal 
place  of  business  at  Moodiesbiun, 
Quyston,  069  OJE,  Scotland. 

2.  Proposed  Respondent  Devro  Inc.  is 
a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware  with 
its  office  and  principal  place  of  business 
at  Southside  Avenue,  Somerville,  New 
Jersey. 

3.  Teepak  International,  Inc.  is  a 
corporation  organized,  existing,  and  ^ 
doing  business  imder  and  by  virtue  or 
the  laws  of  the  State  of  Delaware,  with 
its  office  and  principal  place  of  business 
at  Three  WestonxA  CorpcHate  Center, 
Suite  1000,  Westchester,  Illinois  60153. 

4.  Proposed  Respondents  admit  all  the 
jurisdicticmal  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

5.  Proposed  Respondents  waive: 

a.  any  further  {Hocediual  steps; 

b.  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  Agreement;  alid 

d.  any  claim  under  the  Equal  Access 
to  Jiistice  Act. 

6.  Proposed  Respondents  shall 
submit,  within  five  (5)  days  of  the  date 
this  Agreement  is  signed  by  Proposed 
Respondents,  an  initial  compliance 
report,  as  contemplated  by  Rules  2.33 
and  4.9(b)(7)  of  the  Commission's  Rules 
of  Practice  and  Procedure,  16  C.F.R. 
2.33  and  4.9(b)(7),  duly  signed  by  the 
Proposed  Respondents,  setting  forth  in 
precise  detail  the  manner  in  which 
Proposed  Respondents  will  comply  with 
Parts  n  and  III  of  the  proposed  consent 
order,  when  and  if  entered,  the 
Agreement  to  Condition  Acquisition, 
and  the  Agreement  to  Hold  Separate. 
Among  other  things,  the  report  shall 
include: 


a.  A  full  and  complete  description  of 
Proposed  Respondents'  compliance  and 
planned  compliance  with  the  terms  and 
conditions  of  the  Agreement  to  Hold 
Separate,  including: 

ll)  The  names,  telephone  numbers, 
and  business  affiliations  of  the  persons 
that  Proposed  Respondents  intend  to 
appoint,  or  are  considering  appointing, 
or  have  appointed,  as  members  of  the 
Management  Team,  pursuant  to 
Paragraph  4  (a)  of  the  Agreement  to 
Hold  Separate; 

(2)  the  name(s),  telephone  number(s), 
and  business  affiliation(s)  of  the 
person(s)  that  Proposed  Respondents 
intend  to  appoint,  are  considering 
appointing,  or  have  appointed,  as 
independent  auditor/manager,  pursuant 
to  Paragraph  4  (b)  of  the  Agreement  To 
Hold  Separate;  and 

(3)  copies  of  all  written 
commimications,  internal  memoranda, 
and  re[>ort8  and  recommendations 
concerning  the  terms  of  the  Agreement 
to  Hold  Separate. 

b.  A  full  and  complete  description  of 
Prc^Kmed  Respondents'  compliance  and 
planned  compliance  with  the  terms  and 
conditions  of  the  Agreement  to 
Condition  Acouisition,  including: 

(1)  The  resolution,  or  draft  resolution, 
that  Devro  International  pic  will  present 
to  its  shareholders; 

(2)  the  date  that  Devro  International 
pic  anticipates  that  its  shareholders  will 
vote  on  the  resolution; 

(3)  the  date  that  Devro  International 
pic  anticipates  learning  the  outcome  of 
the  vote  by  the  shareholders  on  the 
resolution;  and 

(4)  copies  of  all  written 
communications,  internal  memoranda, 
and  reports  and  recommendations 
concerning  the  terms  of  the  Agreement 
to  Condition  Acquisition. 

c.  A  ftiU  and  complete  description  of 
the  efforts  planned  or  underway  to 
comply  with  the  terms  and  conditions 
of  the  proposed  order,  including: 

(1)  A  list  of  the  firms  to  which 
Proposed  Respondents  (i)  have  offered, 
and  (ii)  intend  to  offer,  the  Assets  To  Be 
Divested; 

(2)  the  names  and  telephone  numbers 
of  the  representatives  of  the  firms  listed 
in  response  to  part  c.  (1)  of  this 
Paragraph  that  Proposed  Respondents  , 
have  already  contacted  to  o^r  the 
Assets  To  Be  Divested; 

(3)  the  names,  addresses,  telephone 
numbers  and  business  affiliations  of  at 
least  three  (3)  potential  trustees  that 
would  be  acceptable  to  Proposed 
Respondents  should  the  appointment  of 
a  trustee  be  deemed  appropriate  by  the 
Commission; 

(4)  the  procedures  that  Proposed 
Respondents  will  employ  in  finding  a 
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proposed  acquire^  of  the  Assets  To  Be 
Divested; 

(5)  all  criteria  tliat  Proposed 
Respondents  will  employ  for  choosing  a 
proposed  acquirer  of  the  Assets  To  Be 
Divested  in  the  efent  that  o£fers  for 
these  assets  are  made  by  more  than  one 
firm;  ; 

(6)  a  full  and  complete  description  of 
all  oif  the  Assets  'to  Be  Divested: 

(7)  all  descriptibns,  characterizations, 
and  explanations, of  the  Assets  To  Be 
Divested  that  may  already  have  been 
providjad,  or  that  Proposed  Respondents 
intend  to  providei  to  potential  act^uieers; 

(8)  a  hiU  and  coBnptete  description  of 
the  financial  condition  and  potential 
viability  as  an  independent  business  of 
the  Assets  To  Be  Divested; 

(9)  all  descriptions,  characterizations, 
and  explanations  of  the  financial 
condition  and  po^ntial  viability  as  an 
independent  busihess  of  the  Assets  To 
Be  Divested  that  ^ay  already  have  been 
provided,  or  that  proposed  Respondents 
intend  to  provide,  to  potential  acquirers; 
and  : 

(10)  copies  of  all  written 
communications,  |intemal  memoranda, 
and  reports  and  r^ommendations 
concemins  divestiture. 

7.  This  Agreem^t  shall  not  become 
part  of  the  public  irecord  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  puoUc  record  for  a  period 
of  sixty  (60)  days  tod  information  in 
respect  thereto  pijblicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  the  Proposed 
Rewpondents,  in  which  event  it  will  take 
such  action  as  it  i|iay  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

8.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  Proposed 
Respondents  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  here  attached,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  )urisdictional  facts,  are  true. 

9.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptanc#  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  furtber  notice  to  the 
Proposed  Respondents.  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  thfe  draft  of  complaint 


here  attached  and  its  decision 
containing  the  following  order  to  divest 
in  disposition  of  the  proceeding  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order  to 
divest  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  Tlie  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  the  Proposed  Respondents'  couinsel  at 
the  address  as  stated  in  this  Agreement 
shall  constitute  service.  The  Proposed 
Respondents  waive  any  right  they  may 
have  to  any  other  manner  of  swvice.  . 
The  ccMnplaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not  .  ' 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

10.  The  Proposed  Respondents  have 
read  the  proposed  complaint  and  order 
contemplated  hereby.  'The  Proposed 
Respondents  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
rd(x)rts  showing  that  they  have  fiilly 
complied  with  the  order.  The  Proposed 
Respondents  further  understand  Uiat 
they  may  be  .liable  for  civil  penalties  in 
the  amoupt  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final.  -  i..V..  -^ 

1 1.  Proposed  Respondents  Qgrae  to  be 
bound  by  all  of  the  terms  of  the 
Agreement  to  Condition  Acfiuisition 
and  the  Agreement  to  Hold  Separate, 
attached  to  this- Agreement  and  made  a 
part  hereof  as  Appendix  I  and  Appendix 
II,  respectively,  upon  acceptance  by  the 
Commission  of  this  Agreement 
Containing  Consent  Qodsff  for  public 
comment  ,»,'..• 

12.  Proposed  Respondents  agree  to 
notify  the  Commission's  Bureau  of 
Competition  in  writing,  within  twenty- 
four  (24)  hours,  of  the  action  taken  by 
the  shareholders  of  Devro  International 
pic  regarding  (a)  the  proposed 
acquisition  by  Devro  International  pic  of 
Teepak  International,  Inc.  ("the 
Acquisition"),  (b)  the  divestiture  of  the 
Assets  To  Be  Divested  under  the  terms 
of  this  Agreement  Containing  Consent 
Order  ("the  Divestiture"),  and  (c)  the 
unlimited  indemnificatirai  of  the 
independent  auditor/manager, 
retroactive  as  of  the  date  of  the 
appointment  of  the  auditor/manager, 
pursuant  to  the  Agreement  to  Condition 
Acquisition  and  the  Agreement  to  Hold 
Separate  ("the  Retroactive 
Indemnification"). 


13.  Subsequent  to  approval  of  this 
Agreement  Containing  Consent  Order 
and  acceptance  for  pimlic  comment  of  , 
the  Consent  Order  by  the  Commission  V 
and  unconditional  approval  by  the 
shareholders  of  Devro  International  plC' 
of  (a)  the  Acquisition,  (b)  the 
Divestiture,  aud  (c)  the  Retroactive 
Indemnification,  with  written  notice 
having  been  given  to  the  Commission's 
Bureau  of  Competition,  in  writing, 
within  twenty-four  (24)  hours,  of  the 
unconditional  approval  by  the 
shareholders,  Devro  International  pic 
may  consummate  the  Acquisition. 

14.  In  tbe  event  the  shareholders  of 
Devro  International  pic,  i»ior  to  the 
expiration  of  the  sixty  (60)  day  public 
comment  period,  fail  unconditionally  to 
approve  (a)  the  Acquisition,  (b)  the 
EKvestiture,  and  (c)  the  Retroactive 
Indemnification,  Ptoposed  Respondents, 
having  no  authority  to  consummate  the 
Acquisition,  will,  within  twenty-four 
(24)  hours  of  the  failure  of  the       .r^ 
shareholders  of  Devro  International  pic  ' 
unconditionally  to  approve  (a)  the 
Acquisition,  (b)  the  Divestiture,  and  (c) 
the  Retroactive  Indemnification,  notify, 
the  Commission  of  such  failure  ai|d 
withdraw  any  Hart-Scott-Rodino 
Premerger  Notification  and  Report  Form 
that  may  have  been  filed  under  the  Hart- 
Scott-Rodino  Antitrust  Improvements    , 
Act  of  1976, 15  U.S.C.  18a.  After  such  - 
timely  notification  and  withdrawal, 
pursuant  to  the  terms  of  this  Paragraph, 
the  Commission  will  not  issue  the 
following  divestitiue  order. 

Order 

I 

It  is  ordered  That,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A. "Devro  International  pic"  means   • 
that  company  and  its  predecessors,        ■ 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Devro 
International  pic,  and  its  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  the  respective 
successors  and  assigns  of  each. 

B.  "Devro  Inc."  means  that  company 
and  its  predecessors,  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  Devro  Inc.  and  its 
respective  directors,  officers,  employees, 
agents,  and  representatives,  and  the 
respective  successors  and  assigns  of 
each. 

C.  "Devro  Canada"  means  DQ  Devro 
Canada  Inc.,  and  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  DCI  Devro 
Canada  Inc.  and  its  respective  directors, 
officers,  employees,  agents,  and 


representatives,  and  the  respective 
successors  and  assigns  of  each. 

D.  "Teepak"  means  Teepak  ' 
International,  Inc.,  and  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Teepak 
International,  Inc.  and  its  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  the  respective 
successors  and  assigns  of  each.  The 
definition  of  "Teepak"  specifically 
excludes  Devro  International  pic,  Devro 
Ina,  and  Devro  Canada.  For  purposes  of 
Parts  Vn  and  Vm  of  this  Order,  after  the 
Acquisition,  Teepak  will  be  regarded  as 
part  of  Respondent  Devro  International 
pic. 

E.  "Respondents"  means  Devro 
International  pic  and  Devro  Inc. 

F.  "Acquisition"  means  the  proposed 
acquisition  by  Devro  International  pic  of 
the  outstanding  voting  securities  of 
Teepak  International,  Inc. 

G.  "Assets  To  Be  Divested"  means: 
1.  All  assets  related  to  the  collagen 

sausage  casings  business  of  Devro  Inc. 
and  Devro  Canada,  including,  but  not 
limited  to: 

a.  All  production  and  finishing 
facilities,  plant,  and  equipment  of  Devro 
Inc,  including  the  plant  located  at 
Somerville,  New  Jersi^,  and,  wherever 
located,  all  machinery,  fixtures, 
equipment,  kitchen  facilities,  laboratory 
testing  eqiupment  and  facilities, 
research  and  development  facilities  and 
programs,  vehicles,  transportation 
facilities,  furniture,  tools  and  other 
tangible  personal  property,  customer 
lists,  vendor  lists,  catalogs,  sales 
promotion  literature,  advertising 
materials,  technical  information,  and 
management  information  systems; 

b.  All  production  and  finishing 
facilities,  plant,  and  equipment  of  Devro 
Canada,  including  the  plant  located  in 
Markham.  Ontario,  Canada,  and, 
wherever  located,  and  to  the  extent  they 
exist,  all  machinery,  fixtures, 
equipment,  kitchen  facilities,  laboratory 
testing  equipment  and  facilities, 
research  and  development  facilities  and 
programs,  vehicles,  transportation 
facilities,  furniture,  tools  and  other 
tangible  personal  property,  customer 
lists,  vendor  lists,  catalogs,  sales 
promotion  literature,  advertising 
materials,  technical  information,  and 
management  information  systems; 

c  All  intellectual  property,  including 
product  and  process  patents,  patent 
rights,  patent  improvements,  process 
improvements,  trademarks,  service 
maJks.  copyrights,  technology, 
knowhow,  basic  research,  trade  secrets, 
goodwill,  or  trademarks  that  Devro  Inc. 
or  Devro  Canada  use,  license,  have 
rights  to,  or  otherwise  have  an  interest 
in;  provided,  however,  that  Devro 


Internatimial  may  retain  all  rights  to  the 
trademark  Devro®,  tradename  "Devro", 
and  the  stylized  letter  "D"; 

d.  All  Devro  Inc.  and  Devro  Canada 
inventory  and  storage  capacity; 

e.  All  rights,  tides,  and  interest  in  and 
to  real  property  owned  or  leased  by 
E)evro  Inc.  and  Devro  Canada,  together 
with  all  appurtenances,  licenses,  and 
permits; 

f.  All  rights,  titles,  and  interests  in 
and  to  contracts  entered  into  in  the 
ordinary  course  of  business  between 
Devro  Inc.  and  Devro  Canada  with 
customers,  suppliers,  sales 
representatives,  distributors,  agents, 
personal  property  lesson,  personal 
property  lessees,  licensora,  licensees, 
consig|nors,  and  consignees; 

g.  .ml  rights  of  Devro  Inc.  and  Devro 
Canada,  under  warranties  and 
guarantees,  express  or  implied; 

h.  All  books,  records,  and  files  of 
Devro  Inc.  and  Devro  Canada; 

i.  All  items  of  prepaid  expense  to 
Devro  Inc.  and  Devro  Canada;  and 

2.  From  Devro  International  pic: 

a.  On  a  non-exclusive  basis,  with  no 
right  to  sub-license  to  a  third  party,  all 
rights  to  any  information  or  intellectual 
property  relating  to  Devro  International 
(but  not  any  information  or  intellectual 
property  of  Teepak  in  existence  at  the 
time  of  the  Acquisition)  in  development 
or  already  developed  by  Devro 
International  at  the  time  of  the 
divestiture,  plus  all  enhancements, 
improvements  or  perfections  thereof 
within  twenty-four  (24)  months  of  the 
divestiture,  including  information  or 
intellectual  property  relating  to  product 
and  process  patents,  patent  rights, 
patent  improvements,  technology, 
knowhow,  basic  research,  or  trade 
secrets  regarding  any  research  and 
development  programs  or  activities, 
wherever  located,  to  the  extent  that  such 
information  or  intellectual  property 
relate  to  the  manufacture,  finishing, 
distribution,  or  sale  of  collagen  sausage 
casings;  and 

b.  All  additional  tangible  and 
intangible  assets  of  Devro  International, 
wherever  located,  reasonably  necessary 
to  enable  the  acquirer  of  the  Assets  To 
Be  Divested  to  manufactiu«,  finish, 
distribute,  and  market  collagen  sausage 
casings  in  substantially  the  same 
manner,  quality,  and  quantity  achieved 
by  Devro  Inc.  and  Devro  Canada  prior  to 
the  divestiture,  other  than  any  tangible 
or  intangible  assets  of  Teepak  in 
existence  at  the  time  of  the  Acquisition. 

H.  "Excluded  Assets"  means  the 
following  entities:  Devro  Limited,  Devro 
Holdings  Limited,  Devro  Pty  Limited, 
Devro  BV,  Devro  Asia  Limited,  Devro 
GmbH,  and  Devro  KK,  and  Teepak  and 
its  tangible  and  intangible  assets  in 


existence  at  the  time  of  the  Acquisition. 
The  term  "Excluded  Assets"  does  not 
include  (that  is,  the  following  assets  are 
not  Excluded  Assets)  specifically 
identifiable  tangible  and  intangible 
assets  of  these  excluded  entities  (other 
than  those  of  Teeptak  at  the  time  of  the 
divestiture)  related  to  the  manufacture 
and  finishing  of  collagen  sausage 
casings.' 

I.  "Commission"  means  the  Federal 
Trade  Commission. 

n 

ft  is  further  ordered  That: 

A.  Within  three  (3)  months  of  the  date 
the  order  becomes  final.  Respondents 
shall  divest,  absolutely  and  in  good 
faith,  at  no  minimum  price,  the  Assets 
To  Be  Divested. 

B.  The  purpose  of  the  divestiture  of 
the  Assets  To  Be  Divested  is  to  ensure 
the  continued  use  of  the  Assets  To  Be 
Divested  as  a  viable,  competitive,  and 
independent  business,  in  the  same 
business  in  which  the  Assets  To  Be 
Divested  are  engaged  at  the  time  of  the 
Acquisition,  and  to  remedy  the 
lessening  of  competition  resulting  from 
the  Acquisition  as  alleged  in  the 
Commission's  Complaint. 

C.  The  proposed  acquirer  shall  not  be 
a  firm  that  has  been  engaged  in  the 
manufacture  of  collagen  sausage  casings 
for  sale,  other  than  to  itself,  in  the 
United  States. 

D.  The  Assets  To  Be  Divested  shall  be 
divested  only  to  an  acquirer  that 
receives  the  prior  approval  of  the 
Commission  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission. 

m 

It  is  further  ordered  That: 

A.  If  Respondents  have  not  divested 
the  Assets  To  Be  Divested,  absolutely 
and  in  good  faith,  with  the 
Commission's  prior  approval,  within 
three  (3)  months  of  the  date  this  Order 
becomes  final,  the  Commission  may 
appoint  a  trustee  to  divest  the  Assets  To 
Be  Divested.  In  the  event  that  the 
Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  section  5(1) 
of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45(1),  or  any  other  statute 
enforced  by  the  Commission, 
Respondents  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
&om  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  piu^uant  to  section 
5(1)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
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Commission,  fot  any  foilure  by 
Respondents  to  tomply  with  (hia  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  A  court  pursuuit  to 
Paragraph  HI.  A.  of  this  Order, 
Respondents  shall  consent  to  the 
following  terms  {and  conditions 
regarding  the  tnistee's  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Comm^ion  shall  select  the 
trustee,  subject  lo  the  consent  of 
Respondents,  wpich  consent  shall  not 
be  unreasonably!  withheld.  The  trustee 
shall  be  a  persoi^  with  experience  and 
expertise  in  acqjiisitions  and 
divestitures.  If  I^pOndents  have  not 
opposed,  in  wriling,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  Respondents  of  the 
identity  of  any  {proposed  trustee. 
Respondents  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trusted. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  and  consistent  with  the 
provisions  of  Paragraphs  n.  B.-D.  of  this 
Order,  the  trustee  shall  have  the 
exclusive  powe*  and  authority  to  divest 
the  Assets  To  B4  Divested. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee.  Respondents 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  alt  ri^ts  and  powws 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  Order. 

4.  The  trustee  shall  have  six  (6) 
months  from  th4  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III.  B.  3.  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  df  the  Commission.  If, 
however,  at  the  6nd  of  the  six-month 
period,  the  trustiee  has  submitted  a  plan 
of  divestiture  or  believes  that  divestitiue 
can  be  achieved!  within  a  reasonable 
time,  the  divestiture  period  may  be 
extended  by  theCommission,  or,  in  the 
case  of  a  court-appointed  trustee,_by  the 
court;  provided,  however,  the 
Commission  m^  extend  this  period 
only  two  (2)  tinites  for  up  to  an 
additional  twelve  (12)  months  each 
time. 

5.  The  trustee!  shall,  to  the  extent  not 
prohibited  by  United  States  or  Canadian 
law,  have  full  aUd  complete  access  to 
the  personnel,  books,  records  and 
facilities  related  to  the  Assets  To  Be 
Divested  or  to  apy  other  relevant 
information,  as  the  trustee  may 
reasonably  reqiiast.  Respondents  shall 
develop  such  fiAancial  or  other 
information  as  such  trustee  may  request 
and  shall  coope^te  with  the  trustee. 


Respondents  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture.  Any 
delays  in  divestiture  caused  by 
Respondents  shall  extend  the  time  lor 
divestiture  under  this  Paragraph  in  an 
amount  equal  to  the  delay,  as 
determined  by  the  Commission  or,- for  a 
court-appointed  trustee,  by  the  Court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  Respondents' 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  manner 
and  to  the  acquirer  as  set  out  in  Part  II 
of  this  Order,  provided,  however,  if  the 
trustee  receives  bona  fide  offiars  from 
more  than  one  acquiring  entity,  and  if 
the  Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by 
Respondents  firom  among  those 
approved  by  the  Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondents,  on  such 
reasonable  and  customary  terms  and 
conditi(His  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and    • 
expense  of  Respondents,  and  at 
reasonable  fees,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
and  other  representatives  and  assistants 
as  are  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  tlM  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
the  Respondents,  and  the  trustee's 
power  shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
sipiificant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  Assets  To  Be  Divested. 

8.  Respondents  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 


negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  HI.  A.  of  this 
Order. 

10.  In  the  event  the  trustee  is  unable 
to  divest  the  Assets  To  Be  Divested,  the 
trustee  may  divest  such  additional 
assets  of  Respondent  Devro 
International,  other  than  the  Excluded 
Assets,  as  may  be  reasonably  necessary 
to  enable  the  trustee  to  divest  the  Assets 
To  Be  Divested. 

11.  The  Commission  or,' i'A  the  case  of 
a  court-appointed  trustee,  the  coiut, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

12.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Assets  To  Be  Divested. 

13.  The  trustee  shall  report  in  writing 
to  Respondents  and  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

IV 

It  is  further  ordered  that: 

A.  Upon  reasonable  notice  to 
Respondents  from  the  acquirer 
approved  by  the  Commission  pursuant 
to  this  Order.  Respondents  shall  provide 
such  assistance  to  the  acquirer  as  is 
reasonably  necessary  to  enable  the 
acquirer  to  manufacture,  finish, 
distribute  and  market  collagen  sausage 
casings  in  substantially  the  same 
manner,  quality,  and  quantity  achieved 
by  Devro  Inc.  and  Devro  Canada  prior  to 
the  divestitiue.  Such  assistance  shall  ^ 
include  reasonable  consultation  with 
knowledgeable  employees  of 
Respondoits  and  training  at  the 
acquirer's  facility  for  a  period  of  time 
sufficient  to  ensure  that  the  acquirer's 
personnel  are  appropriately  trained  in 
the  manufacture,  finishing,  distribution, 
and  marketing  of  collagen  sausage 
casings  in  the  manner  carried  on  by 
Devro  Inc.  and  Devro  Canada  prior  to 
the  divestiture.  Respondents,  however, 
shall  not  be  required  to  continue 
providing  such  assistance  for  more  than 
two  (2)  years  from  the  date  of  the 
divestiture.  Respondents  may  charge  the 
acquirer  at  a  rate  no  greater  than  their 
direct  costs  for  providing  such  technical 
assistance. 

B.  Respondents  shall  fecilitate  and  not 
interfere  with  the  hiring  by  the  acquirer 
approved  by  the  Commission  of 
employees  of  Devro  Inc.  and  Devro 


Canada  who  may  desire  to  undertake 
employment. 

C.  Pending  divestiture  of  the  Assets 
To  Be  Divested.  Respondents  shall  take 
such  actions  as  are  reasonably  necessary 
to  maintain  the  viability  and 
marketability  of  the  Assets  To  Be     ^ 
Divested  and  to  prevent  their 
destruction,  removal,  wasting, 
deterioration  or  impairment  of  any  kind, 
except  for  ordinary  wear  and  tear. 


It  is  further  ordered  That  Respondents 
shall  continue  to  comply  with  all  terms 
of  the'Agreement  to  Hold  Separate 
attached  to  this  Order  and  made  a  part 
hereof  as  Appendix  H  Said  Agreement 
shall  remain  in  force  and  effiect  until  the 
Assets  To  Be  Divested  have  been 
divested  as  required  by  this  Order. 

VI 

It  is  further  ordered  That: 

Within  thirty  (30)  days  after  the  date 
this  Order  becomes  final  and  every 
thirty  (30)  days  thereafter  unUl 
Respondents  have  fully  complied  with 
the  provisions  of  Parts  II,  m,  and  IV  of 
this  Order,  Respondents  shall  submit  to 
the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  they  intend  to 
comply,  are  complying,  or  have 
complied  with  this  Order.  Respondents 
shall  include  in  their  compliance 
reports,  among  other  things  that  are 
required  from  time  to  time,  a  full 
description  of  the  efforts  being  made  to 
comply  with  the  Order,  and  their 
compliance  with  the  terms  and 
conditions  of  the  Agreement  To 
Condition  Acquisition  and  the 
Agreement  To  Hold  Separate,  and  set 
forth  the  monthly  sales  of  Devro  Inc. 
and  Devro  Canada  during  the  preceding 
two  months  and  compared  to  the 
monthly  sales  during  the  same  months 
in  the  preceding  calendar  year. 
Respondents  shall  include  in  their 
compliance  reports  copies  of  all  written 
communications,  internal  memoranda, 
and  reports  and  recommendations 
concerning  divestiture  and  the  manner 
in  which  the  Assets  To  Be  Divested  are 
being  held  separate. 

vn 

It  is  further  ordered  That,  for  the 
purpose  of  drtermining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  reasonable 
notice,  each  Respondent  shall  permit 
any  duly  authorized  representative  of 
the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts. 


correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondent  relating  to  any  matters 
contained  in  this  Order,  and 

B.  Upon  five  (5)  days'  notice  to  the 
appropriate  Respondent,  and  without 
restraint  or  interference,  to  interview 
officers,  directors,  or  employees  of  the 
Respondent,  who  may  have  counsel 
present. 

vra 

It  is  further  ordered  That  Respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondents 
such  as  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporations  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 

Appendix  I 

Agreement  To  Condition  Acquisition  on 
Shareholder  Approval  of  Divestiture 
and  RetroactiTe  Indemnification 

This  Agreement  To  Condition  Acquisition 
on  Shareholder  Approval  of  Divestiture  and 
Retroactive  Indenuiification  ("Agreement  To 
Condition  Acquisition")  is  by  and  between 
Devro  International  pic,  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  Scotland, 
with  its  ofBce  and  principal  place  of  business 
at  Moodiesbum,  Chryston,  Scotland;  Devro 
Inc.,  a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  Delaware  with  its  office 
and  principal  place  of  business  at  Somerville. 
New  Jersey;  and  the  Federal  Trade 
Commission  ("Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the  Federal 
Trade  Commission  Act  of  1914, 15  U.S.C.  41, 
etseq. 

Whereas  Devro  International  pic  entered 
into  an  agreement  with  Hillside  Industries 
Incorporated  for  Devro  International  pic  to 
acquire  the  outstanding  voting  seoirities  of 
Teepak  International  Inc.  ("Teepak").  a 
Delaware  corporation  (liereinafter  "the 
Acquisition"); 

Whereas  Devro  International  pic  and  Devro 
Inc.  manufacture,  fmish.  distribute,  and  sell 
collagen  sausage  casings,  and  DO  Devro 
Canada  Inc.  ("Devro  Canada")  finishes, 
distributes,  and  sells  collagen  sausage 
casings; 

Whereas  Teepak,  with  principal  offices 
located  at  Westchester,  Illinois,  among  other 
things,  also  manufactures,  finishes, 
distributes,  and  sells  collagen  sausage 
casings; 

Whereas  the  Commission  is  investigating 
the  Acquisition  to  determine  whether  It 
would  violate  any  statute  enforced  by  the 
Commission; 

Whereas  Devro  International  pic  and  Devro 
In&  are  willing  (a)  to  enter  into  an  Agreement 
Containing  Consent  Order  requiring  them  to 


divest  certain  Assets  To  Be  Divested,  as 
defined  in  Part  I  of  the  prop>osed  Consent 
Order  of  the  Agreement  Containing  Consent 
Order,  which  include  the  collagen  sausage 
casings  business  of  Devro  Inc.,  Devro  Canada, 
and  assets  of  Devro  International  pic  related 
thereto  (hereinafter  "the  Divestiture");  (b)  to 
enter  into  an  Agreement  To  Hold  Separate 
requiring  that  the  Assets  To  Be  Divested  be 
held  separate  and  apart  from  the  remainder 
of  the  assets  of  Devro  International  pending 
their  divestiture;  and  (c)  to  arrange  and 
provide  for  the  unlimited  indemnification  for 
the  independent  auditor/manager,  retroactive 
as  of  the  date  of  the  app>ointment  of  the 
auditor/manager,  pursuant  to  this  Agreement 
To  Condition  Acquisition  and  the  Agreement 
To  Hold  Separate  (hereinafter  "the 
Retroactive  Indemnification"); 

Whereas  if  the  Commission  accepts  the 
attached  Agreement  Containing  Consent 
Order,  which  v  ould  require  the  divestiture  of 
the  Assets  To  Be  Divested,  the  Conunission 
is  required  to  place  the  Consent  Order  on  the 
public  record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw  such 
acceptance  pursuant  to  the  provisions  of  Rule 
2.34  of  the  Commission's  Rules  of  Practice 
and  Procedure.  16  QF.R.  2.34; 

Whereas  the  Commission  is  advised  and 
concerned  that,  under  the  applicable  law  of 
the  United  Kingdom.  Devro  International  will 
be  unable  to  commit  to.  or  be  bound  by, 
certain  of  the  terms  of  the  Agreement 
Containing  Consent  Order  and  the  Agreement 
To  Hold  Separate  unless  and  until  those 
terms  are  approved  by  the  shareholders  of 
Devro  International  pic; 

Whereas  the  Conunission  is  advised  that, 
under  the  applicable  law  of  the  United 
Kingdom.  Devro  International  pic  will  not  he 
able  to  seek  shareholder  approval  for  (a)  the 
Divestiture  or  (b)  the  Retroactive 
Indemnification,  until  after  all  of  the  terms  of 
the  Agreement  Containing  Consent  Order,  the 
Agreement  To  Hold  Separate,  and  this 
Agreement  To  Condition  Acquisition  are 
made  known  to  the  shareholders  of  Devro 
International  pic.  which  can  only  happen 
after  the  Commission  accepts  the  Agreement 
Containing  Consent  Order  for  public 
comment,  and  the  Agreement  To  Hold 
Separate  and  the  Agreement  To  Condition 
Acquisition; 

Whereas  the  Commission  will  not  accept 
for  public  comment  an  Agreement 
Containing  Consent  Order  or  an  Agreement 
to  Hold  Separate  that  is  not  binding  on  the 
Proposed  Respondents; 

Whereas  the  undersigned  officials  of  Devro 
International  pic  and  De%To  Inc.  and  their 
attorneys  at  this  time  are  authorized  to  make 
the  following  binding  commitments: 

1 .  Devro  International  pic  and  Devro  Inc. 
will  seek  shareholder  approval  for,  at  the 
same  time,  as  part  of  a  single  package,  and 
as  a  mutiially  contingent  matter,  (a)  the 
Acquisition,  (b)  the  Divestiture,  and  (c)  the 
Retroactive  Indenuiification; 

2.  the  shareholder  approval  will  be  sought, 
and  if  unconditionally  obtained,  (a)  the 
Acquisition,  (b)  the  Divestiture,  and  (c)  the 
Retroactive  Indemnification  will  be  fully 
authorized,  no  less  than  seven  (7)  days  prior 
to  the  completion  of  the  sixty  (60)  day  public 
comment  period  during  which  the 
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Agreement  Containing  Consent  Order  will 
have  been  placed  9a  the  public  record: 

3.  Devro  International  pic  and  Devro  Inc. 
will  advise  the  Cotimission's  Bureau  of 
Competition  in  writing,  within  twenty-£Dur 
(24)  hours,  of  all  80008  taken  by  the 
shanholders  in  connection  with  the  effort  to 
obtain  approval  for  <a)  the  Acquisition,  (b) 
the  Divestiture,  and  (c)  the  Retroactive 
Indemnification;  and 

4.  Devro  International  pic,  Devro  Inc.  and 
all  entities  controlled  by  either  of  them  will 
not  acquire,  directly  or  indirectly,  Teepakor 
any  of  its  assets  without  unconditional 
shareholder  approvals  having  been  obtained 
and  fully  authorized  for  (a)  the  Divestiture 
and  (b)  the  RetroaOtive  Indemnification; 

Whereas  Devro^tefnational  pic  represents 
to  the  Commisaioi^  that  (1)  the  directors  of 
Devro  International  pic  will  officially 
recommend  to  the  shareholders  of  Devro 
IntemaUonal  pic  that  they  approve  (a)  the 
Acquisition,  (b)  the  Divestiture,  and  (c)  the 
Retroactive  Inderotification;  (2)  Devro 
International  pic  wfill  use  its  best  efforts  to 
obtain  shareholdei^  approval  for  (a)  the 
Acquisitian,  (b)  th#  Divestiture,  and  (c)  the 
Retroactive  Indemnification;  (3)  in  light  of  (1) 
and  (2)  above,  it  ur0uld  be  highly  unusual  if 
the  shareholders  of  Devro  International  pic 
were  to  reject  (a)  the  Acquisition,  (b)  the 
Divestiture,  and  (cl  the  Retroactive 
Indemnification;  and  (4)  Devro  Intemationai 
pic  fiilly  expects  the  shareholders  of  Devro 
Intemationai  pic  tq  approve  (a)  the 
Acquisition,  (b)  th^  Divestiture,  and  (c)  the 
Retroactive  Indemnification; 

Whereas  shar^dlder  approval  of  (a)  the 
Acquisition,  (b)  the  Divestiture,  and  (c)  the 
Retroactive  Indemaification  will  be 
presented  b>  the  shnreholders  for  their 
approval  as  part  of>a  single  resolution,  to  be 
voted  upon  as  a  package  only,  and  Devro 
International  pic  sod  Devro  Inc.  will  not  be 
authorized  to  consummate  the  Acquisition 
unless  and  until  they  are  also  authorized  (a) 
to  make  the  Divestiture  and  (b)  to  grant  the 
Retroactive  Indemtification; 

Whereas  shareholder  approval  for  (a)  the 
Acquisition,  (b)  th«  Divestiture,  and  (c)  the 
Retroactive  Indemnification  will  be  sought, 
and  determined,  pvior  to  the  time  that  the 
Commission  will  consider  whether  to  accept 
the  final  Agreement  Containing  Consent 
Order  under  the  Commission's  Rules; 

Whereas  the  Corymission  is  concerned  that 
if  an  agreement  is  tot  readied  regarding  the 
nature  and  timing  of  ther  shareholder 
approval  and  the  commitment  on  the  part  of 
Devro  Intmnational  and  Devro  Inc.  not  to 
consummate  the  aQquisition  unless  and  until 
the  requisite  shareholder  approvals  are 
obtained,  appropriate  divestiture  resulting 
firom  any  proceeding  challenging  the 
Acquisition  might  not  be  possible  or  might 
produce  a  less  than  effective  remedy; 

Whereas  the  Commission  is  concerned  that 
if  the  Acquisition  m  consummated,  it  will  be 
necessary  to  preserve  the  Commission's 
ability  to  require  tl|e  Divestiture  and  the 
continued  viabilit]^  and  competitiveness  of 
the  Assets  To  Be  Divested; 

Whereas  Devro  Ititemational  pic  and  Devro 
Inc.'s  entering  into  this  Agreement  shall  in 
no  way  be  construed  as  an  admission  by 
them  that  the  Acquisition  is  illegal; 


Vy^ereas  Etovro  Internationa  pic  and  Devro 
Inc.  understand  that  no  act  or  transaction 
contemplated  by  this  Agreement  shall  be 
deemed  immune  or  exempt  from  the 
provisions  of  the  antitrust  laws  or  the  Federal 
Trade  Commission  Act  by  reason  of  anything 
contained  in  this  Agreement; 

^4ow.  therefbre,  the  parties  agree,  upon 
understanding  that  the  Commission  has  not 
yet  determined  whether  the  Acquisition  will 
be  challenged,  and  in  consideration  of  the 
Conmiission's  agreement  that,  unless  the 
Commission  determines  to  reject  the  Consent 
Order,  it  will  not  seek  further  relief  from 
Devro  Intemationai  pic  or  Devro  Inc.  with 
respect  to  the  Acquisition,  except  that  the 
Commission  may  exercise  any  and  all  rights 
to  enforce  this  Agreement,  the  Agreement  to 
Hold  Separate,  and  the  Consent  Order  to 
'which  this  Agreement  is  annexed  and  made 
a  part  thereof,  as  follows: 

1.  The  Acquisition  by  Devro  Intemationai 
pic  or  Devro  inc.  of  Teepak  is  contingent 
upon  shareholder  approvaL 

2.  Devro  Intemationai  pic  and  Devro  Ina 
will  not  seek  shareholder  approval  for  the 
Acquisition  without,  at  the  same  time,  and  as 
part  of  the  same  package,  also  seeking 
mutually  contingent  shareholder  approval  for 
(a)  the  Divestiture  and  (b)  the  Retroactive 
Indemnification. 

3.  Unconditional  shareholder  approval  will 
be  sought,  and  if  obtained,  be  fully 
authorized,  no  less  than  seven  (7)  days  prior 
to  the  completion  of  the  sixty  (60)  day  public 
comment  period  during  which  the 
Agreement  Containing  Consent  Order  will 
have  been  placed  on  the  public  record. 

4.  In  no  event  will  Devro  Intemationai  pic 
or  Devro  Inc.  or  any  entity  controlled  by 
either  acquire,  directly  or  indirectly,  Teepak 
or  any  of  its  assets  without  unconditional 
shareholder  approvals  having  been  obtained 
and  fully  authorized  for  (a)  the  Divestiture 
and  (b)  the  Retroactive  Indemnification. 

5.  Unless  and  until  unconditional 
shareholder  approval  is  obtained  for  (a)  the 
Acquisition,  (b)  the  Divestiture,  and  (c)  the 
Retroactive  Indemnification,  Devro 
Intemationai  pic  and  Devro  Inc.,  or  any 
entity  controlled  by  either,  will  not  acquire, 
directly  or  indirectly,  Teepak  or  any  of  its 
assets. 

6.  At  such  time  as  the  shareholders  of 
Devro  Intemationai  may  unconditionally 
approve  (a)  the  Acquisition,  (b)  the 
Divestiture,  and  (c)  the  Retroactive 
Indemnification,  Devro  intemationai  and 
Devro  Inc.,  by  and  through  their  authorized 
representatives,  shall  notify  the 
Commission's  Bureau  of  Competition,  in    . 
writing,  within  twenty-four  (24)  hours,  of  the 
action  taken. 

7.  Devro  International  and  Devro  Inc..  by 
and  through  their  signatories,  warrant  that 
they  are  fully  authorized  to  enter  into  the 
terms  of  this  Agreement  to  Condition 
Acquisition  and  to  bind  Devro  Intemationai 
pic  and  Devro  Inc.  to  all  of  its  terms  and 
conditions. 

8.  This  Agreement  shall  be  binding  when 
approved  by  the  Commission. 


Appendix  II 

Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Separate 
("Agreement")  is  by  and  between  Devro 
International  pic,  a  corporation  organized, 
existing,  and  doing  business  under  and  by 
virtue  of  the  laws  of  Scotland,  with  its  office 
and  principal  place  of  business  at 
Moodiesbum,  Chryston,  Scotland;  Devro  Inc., 
a  corporation  organized,  existing,  and  doing 
business  under  and  by  virtue  of  the  laws  of 
the  State  of  Delaware  with  its  office  and 
principal  place  of  business  at  Somerville,     ' 
New  Jersey;  and  the  Federal  Trade 
Commission  ("Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the  Federal 
Trade  Commission  Act  of  1914,  IS  U.S.Q  41, 
e(  seq. 

Whereas  Devro  Intemationai  pic  entered 
into  an  agreement  with  Hillside  Industries 
Incorporated  for  Devro  Intemationai  pic  to 
acquire  the  outstanding  voting  securities  of 
Teepaic  Intemationai,  Inc.  ('Teepak"),  a 
Delawrare  corporation  (hereinafter  :< 

"Acquisition!'): 

Whereas  Devro  Intemationed  pic  and  Devro 
Ina  manufacture,  finish,  distribute,  and  sell 
collagen  sausage  casings,  and  DCI  Devro 
Canada  Inc.  ("Devro  Canada")  finishes, 
distributes,  and  sells  collagen  sausage 
casings;  ^ 

Whereas  Teepak,  with  principal  offices 
lodated  at  Westchester,  Illinois,  among  other 
things,  also  manufactures,  finishes, 
distributes,  and  sells  collagen  sausage 
casings; 

Whereas  the  Commission  is  investigating 
the  Acquisition  to  determine  whether  it 
would  violate  any  statute  enforced  by  the 
Commission; 

Whereas  if  the  Commission  accepts  the 
attached  Agreement  Containing  Consent 
Order,  which  would  require  the  divestiture  of 
certain  Assets  To  Be  Divested,  as  defined  in 
Part  I  of  the  Consent  Order,  which  include 
the  collagen  sausage  casings  business  of 
Devro  Inc.,  Devro  Canada,  and  assets  of 
Devro  Intemationai  pic  related  thereto,  the 
Commission  is  required  to  place  the  Consent 
Order  on  the  public  record  for  a  period  of  at 
least  sixty  (60)  days  and  may  sul»equently 
withdraw  such  acceptance  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  16  C.F.R.  2.34; 

Whereas  the  Conunission  is  concemed  that 
if  an  understanding  is  not  reached  preserving 
the  status  quo  ante  of  the  Assets  To  Be 
Divested  during  the  period  prior  to  the 
acceptance  of  the  final  Consent  Order  by'the 
Commission,  after  the  60-day  notice  period, 
divestiture  resulting  from  any  proceeding 
challenging  the  Acquisition  might  not  be 
possible  or  might  produce  a  less  than    . 
effective  remedy; 

Whereas  the  Commission  is  concemed  that 
if  the  Acquisition  is  consunmiated,  it  will  be 
necessary  to  preserve  the  Commission's 
ability  to  require  the  divestiture  of  the  Assets 
To  Be  Divested  and  the  continued  viability 
and  competitiveness  of  the  Assets  To  Be 
Divested; 

Whereas  the  purpose  of  this  Agreement 
and  the  Consent  Order  is  to: 


1.  Preserve  and  maintain  the  Assets  To  Be 
Divested  as  a  viable,  competitive  and 
indefMndent  business  engaged  in  the 
manufacture,  finishing,  distribution  and  sale 
of  collagen  sausage  casings  pending 
divestiture; 

2.  Limit  the  potential  for  interim 
competitive  harm  during  the  period  between 
the  Acquisitian  and  the  required  divestiture; 
and 

3.  Remedy  any  anticompetitive  effects  of 
the  Acquisition; 

Whereas  Devro  Intemationai  pic  and  E)evro 
Inc's  entering  into  this  Agreement  shall  in 
no  way  be  construed  as  an  admission  by 
them  Uiat  the  Acquisition  is  illegal; 

Whereas  Devro  Intemationai  pic  and  Devro 
Inc.  understand  that  no  act  or  transaction 
oontemplated  by  this  Agreement  shall  be 
deemed  immune  or  exempt  from  the 
provisions  of  the  antitrust  laws  or  the  Federal 
Trade  Commission  Act  by  reason  of  anything 
contained  in  this  Agreement; 

Now,  therefore,  the  parties  agree,  upon 
understanding  that  the  Commission  has  not 
yet  determined  whether  the  Acquisition  will 
be  challenged,  and  in  consideration  of^e 
Commission's  agreement  that,  unless  the 
Conunission  determines  to  reject  the  Consent 
Order,  it  will  not  seek  further  relief  from 
Devro  Intemationai  pic  or  Devro  Inc.  with 
respect  to  the  Acquisition,  except  that  the 
Commission  may  exercise  any  and  all  rights 
to  enforce  this  Agreement,  the  Agreement  to 
Condition  Acquisition,  and  the  Consent 
Order  to  which  this  Agreement  is  annexed 
and  made  a  part  thereof,  as  follows: 

t.  Devro  Intemationai  pic  and  Devro  Inc. 
agree  to  execute  the  Agreement  Containing 
Consent  Order  and  be  bound  by  the  Consent 
Order. 

2.  Devro  Intemationai  pic  and  Devro  Inc. 
agree  to  execute  and  be  bound  by  the 
Agreement  To  Condition  Acquisition. 

3.  Devro  Intemationai  pic  and  Devro  Inc. 
agree  that  until  the  earlier  of  the  dates  listed 
in  subparagraphs  3(a)  and  3(b)  of  this 
Paragraph,  they  will  comply  with  the 
provisions  of  Paragraph  4  of  this  Agreement: 

(a)  Three  (3)  business  days  after  the 
Commission  withdraws  its  acceptance  of  the 
Consent  Order  pursuant  to  the  provisions  of 
ConmiUsion  Rule  2.34, 16  C.F.R.  2.34;  or 

(b)  The  day  alter  the  divestiture  required 
by  the  Consent  Order  has  been  completed. 

4.  To  ensure  the  complete  independence 
and  viability  of  Devro  Inc.,  Devro  Canada, 
and  the  Assets  To  Be  Divested,  and  to  further 
ensure  that  no  competitive  information  is 
exchanged  between  Devro  Intemationai  pic 
and  Devro  Inc.,  Devro  Canada,  and  the 
persons  responsible  for  maintaining  and 
operating  the  Assets  To  Be  Divested,  Devro 
Intemationai  pic  shall  hold  Devro  Inc.,  Devro 
Canada,  and  the  Assets  To  Be  Divested,  as 
defined  in  the  Consent  Order,  separate  and 
apart  from  all  of  its  other  operations,  on  the 
following  terms  and  conditions: 

(a)  Devro  International  pic  will  appoint 
three  persons  to  manage  and  maintain  the 
business  and  assets  of  Devro  Inc.,  Devro 
Canada,  and  the  Assets  To  Be  Divested. 
These  persons  ("the  Management  "Team") 
shall  agree  to  be  bound  by  this  Agreement 
and  shall  manage  Devro  Inc.,  Devro  Canada, 
and  the  Assets  To  Be  Divested  independent 


of  the  management  of  Devro  Intemationai 
pic's  other  business  operations,  including 
those  of  Teepak,  after  Devro  Intemationai  pic 
acquires  Teepak.  The  persons  on  the 
Management  Team  shall  not  be  involved  in 
any  way  in  the  manufacture,  finishing, 
distribution,  or  sale  of  sausage  clings  by 
Devro  Intemationai  pic  or  Teepak.  The 
management  team  shall  conduct  the  business 
operations  of  Devro  Inc.,  Devro  Canada,  and 
the  Assets  To  Be  Divested. 

(b)  The  Management  Team,  in  its  capacity 
as  such,  shall  report  directly  and  exclusively 
to  an  independent  auditor/manager,  to  be 
appointed  by  Devro  Intemationai  pic.  The 
independent  auditor/manager,  who  shall  not 
be  an  employee  or  agent  of  Devro 
International  pic  or  a  person  likely  to  be  an 
employee  or  agent  of  Devro  Intemationai  pic 
within  two  years  of  the  divestiture,  shall 
have  expertise  in  the  manufacture,  finishing, 
distribution,  or  sale  of  collagen  sausage 
casings.  The  independent  auditor/manager 
shall  agree  to  be  boimd  by  this  Agreement 
and  shall  have  exclusive  control  over  the 
operations  of  Devro  Inc. ,  Devro  Canada,  and 
the  Assets  To  Be  Divested,  with 
responsibility  for  their  management  and 
maintaining  their  independence.  The 
independent  auditor/manager  shall  not  be 
involved  in  any  way  in  the  business  of 
manufacturing,  finishing,  distribution,  or  sale 
of  sausage  casings  by  Devro  Intemationai  pic 
or  Teepak. 

(c)  Devro  Intemationai  pic  shall  not 
exercise  direction  or  control  over,  or 
influence  directly  or  indirectly,  the 
independent  auditor/manager,  or  the 
Management  Team,  or  Devro  Inc.,  Devro 
Canada,  or  the  Assets  To  Be  Divested,  other 
than  as  may  reasonably  be  necessary  to 
assure  compliance  with  this  Agreement  and 
with  all  applicable  laws. 

(d)  Devro  Intemationai  pic  shall  not  change 
the  composition  of  the  Management  Team 
without  the  consent  of  the  independent 
auditor/manager. 

(e)  Devro  Intemationai  pic  shall  maintain 
the  viability,  competitiveness,  and 
marketability  of  the  Assets  To  Be  Divested 
and  shall  neither  cause  nor  permit  the 
destmction,  removal,  wasting,  deterioration, 
or  impairment  of  the  Assets  To  Be  Divested, 
except  as  may  occur  in  the  ordinary  course 
of  business  and  except  for  ordinary  wear  and 
tear,  and  shall  not  sell,  transfer,  encumber 
(other  than  in  the  normal  course  of  business), 
or  otherwise  impair  their  viability, 
competitiveness,  or  marketability. 

(f)  Except  for  the  Management  Team,  Devro 
International  pic  shall  not  permit  any  Devro 
Intemationai  pic  Board  Member,  officer, 
director,  employee,  or  agent  to  be  involved  in 
the  business  operations  of  the  Assets  To  Be 
Divested. 

(g)  Except  as  required  by  law,  and  except 
to  the  extent  that  necessary  information  is 
exchanged  in  the  course  of  evaluating  the 
Acquisition,  complying  with  requirements  of 
the  London  Stock  Exchange  and  independent 
auditors,  defending  investigations  or 
defending  or  prosecuting  litigation, 
negotiating  agreements  to  divest  assets,  or 
complying  with  this  Agreement  or  the 
Consent  Order.  Devro  Intemationai  pic  shall 
not  receive  or  have  access  to,  or  use  or 


continue  to  use,  any  material  confidential 
information  about  Devro  Inc.,  Devro  Canada, 
or  the  Assets  To  Be  Divested,  in  connection 
with  the  operation  of  Devro  Intemationai  pic 
or  its  operation  of  the  Teepak  business. 
"Material  confidential  information  "  means 
competitively  sensitive  or  proprietary 
information  not  in  the  public  domain, 
including,  but  not  limited  to,  customer  lists, 
price  lists,  marketing  methods,  patent  rights, 
knowhow,  technologies,  processes,  process 
improvements  or  other  trade  secrets  or 
confidential  business  information. 

(h)  Devro  Intemationai  pic,  Devro  Inc.  and 
Devro  Canada  shall  circulate  to  all  employees 
of  Devro  Inc.  and  Devro  Canada,  and  display 
in  a  conspicuous  place  at  Devro  Inc.  and 
Devro  Canada  manufecturing  facilities,  notice 
of  this  Agreement  to  Hold  Separate  and  the 
proposedConsent  Order  in  the  form  attached 
hereto  as  Attachment  A. 

(i)  Devro  International  pic  shall  give  funds 
to  the  Management  Team  for  all  capital 
expenditures  relating  to  Devro  Inc.  and  Devro 
Canada  previously  planned  or  approved  by 
Devro  International  pic  to  the  extent  Devro 
Inc.  does  not  generate  sufficient  cash  flow  to 
fund  such  capital  expenditures.  The 
Management  Team  shall  expend  the  funds 
for  these  previously  planned  capital 
expenditures. 

(j)  The  Management  Team  shall  take  all 
steps  reasonably  necessary  to  optimize  the 
profitable  operations  and  continued  viability 
of  Devro  Inc.,  Devro  Canada,  and  the  Assets 
To  Be  Divested,  including,  but  not  limited  to: 

(1)  Paying  all  direct  costs  and  indirect 
overheads  relating  to  the  business  of  Devro 
Inc,  Devro  Canada,  and  the  Assets  To  Be 
Divested; 

(2)  Making  available  funds  for  advertising 
and  other  marketing  and  promotional 
activities  at  no  less  than  the  level  for  the 
comparable  period  in  the  preceding  calendar 
year; 

(3)  Providing  no  less  than  the  same  level 
of  sales  commissions  or  incentives  for  sales 
personnel  as  were  provided  for  the 
comparable  pteriod  in  the  preceding  calendar 
year; 

(4)  Maintaining  the  same  level  of  resources 
involved  in  sales  and  marketing  as  was  the 
case  in  the  normal  course  of  business  prior 
to  the  Acquisition:  and 

(5)  Expending  funds  sufficient  to  perform 
all  reasonably  necessary  routine  maintenance 
to,  and  replacements  of,  the  Assets  To  Be 
Divested. 

In  the  event  that  Devro  Inc.,  Devro  Canada, 
and  the  Assets  To  Be  Divested  do  not 
generate  sufficient  cash  flow  to  fund  the 
activities  reasonably  necessary  to  optimize 
the  profitable  operations  and  viability  of 
Devro  Inc.,  Devro  Canada,  and  the  Assets  To 
Be  Divesteid,  Devro  Intemationai  pic  shall 
advance  such  sums  as  are  reasonably 
necessary  to  pay  for  same,  to  be  repaid  by  the 
acquirer  at  no  interest  within  two  (2)  years. 

(k)  The  compensation  and  expenses  of  the 
independent  auditor/manager  shall  be  the 
responsibility  of  Devro  Intemationai  pic. 
Devro  Inc.,  Devro  Canada,  and  the  Assets  To 
Be  Divested  shall  not  be  charged  by  Devro 
International  pic  with  those  costs  and 
expenses. 

(I)  Devro  Intemationai  pic  shall  indemnify 
the  independent  auditor/manager  against  any 
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losses  or  claims  of  ^y  kind  that  might  arise 
out  of  his  or  her  involvement  under  this 
Agreement,  not  to  exceed  $5  million,  except 
to  the  extent  that  such  losses  or  claims  result 
from  misfeasance,  gross  negligence,  willful  or 
wanton  acts  or  bad^ith:  provided  however, 
upon  shareholder  approval  of  the  unlimited 
indemnification  of  vie  auditor/manager, 
retroactive  as  of  theklate  of  the  appointment 
of  the  auditor/manager,  the  55  million 
liability  limitation  shall  become  null  and 
void,  under  the  terras  Of  the  Agreement  to 
Condition  Acquisitibn. 

(m)  If  the  independent  auditor/manager 
fails  to  act,  or  ceasel  to  act,  diligently,  a 
substitute  auditor/manager  shall  be 
appointed  by  Devro;  International  pic  in  the 
manner  provided  in|  Paragraph  4  (b)  (rf  this 

(n)  The  independent  auditor/manager  shall 
have  access  to,  and  be  informed  about,  the 
names  of  the  compa|iies  who  may  inquire 
about,  or  seek  or  propose  to  buy.  Devro  Inc., 
Devro  Canada,  or  thfe  Assets  To  Be  Divested. 
Devro  International  ^Ic  may  require  the 
independent  auditor/manager  to  sign  a 
confidentiality  agref  ment  prohibiting  the 
auditor/manager  frotn  disclosing  any  material 
confidential  information  obtained  as  a  result 
of  his  or  her  role  as  independent  auditor/ 
manager,  to  anyone  other  than  the 
Commission. 

(o)  All  material  trtnsactions  other  than 
those  in  the  ordinary  course  of  business,  if 
not  precluded  by  this  Paragraph,  shall  be 
subject  to  a  majorit)i  vote  of  the  Management 
Team.  In  the  event  (^f  a  tie  vo^e,  the 
independent  auditot/manager  shall  cast  the 
deciding  vote. 

5.  Should  the  Fecfcral  Trade  Commission 
seek  in  any  proceeding  to  compel  Devro 
International  pic  or  Pevro  Inc.  to  divest  any 
of  the  Assets  To  Be  Divested,  or  any 
additional  assets,  aa  provided  in  the  Consent 
Order,  or  to  seek  anjr  other  injunctive  or 
equitable  relief  for  any  failure  to  comply  with 
the  Consent  Order  v  this  Agreement,  as 
defined  in  the  draft  complaint  attached  to  the 
Agreement  Containing  Consent  Order,  Devro 
International  pic  and  Devro  Inc.  shall  not 
raise  any  objection  leased  upon  the  expiration 
of  the  applicable  H^t-Scott-Rodino  Antitrust 
Improvements  Act  waiting  period  or  the  fact 
that  the  Commissio*  permitted  the 
Acquisition.  Devro  International  pic  and 
Devro  Inc.  also  waive  all  their  rights  to 
contest  the  validity  of  this  Agreement. 

6.  To  the  extent  that  this  Agreement 
requires  Devro  International  pic  or  Devro  Inc. 
to  take,  or  prohibitS|them  from  taking,  certain 
actions  that  otherwise  may  be  required  or 
prohibited  by  contract,  Devro  International 
pic  and  Devro  Inc.  shall  abide  by  the  terms 
of  this  Agreement  and  the  Consent  Order  and 
shall  not  assert  as  a  idefense  such  contract 
requirements  in  a  civil  penalty  action 
brought  by  the  Comlnission  to  enforce  the 
terms  of  this  Agreement  or  Consent  Order. 

7.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Agreement, 
subject  to  any  legally  recognized  privilege, 
and  upon  %vritten  request  with  reasonable 
notice  to  counsel,  Devro  International  pic 
and  Devro  Inc.  shall  permit  any  duly 
authorized  representative  or  representatives 
of  the  Conunission: 


(a)  Access  during  the  office  hours  of  Devro 
International  pic  and  Devro  Inc.,  and  in  the 
presence  of  counsel,  to  inspect  and  copy  all 
books,  ledgers,  accounts,  correspwndence. 
memoranda,  and  other  records  and 
documents  in  their  possession  or  under  their 
control  relating  to  compliance  with  this 
A^eement;  and 

(b)  Upon  five  (5)  days'  notice  to  counsel, 
and  without  restraint  or  interfBrence  from 
counsel,  to  interview  officers  or  employees  of 
Devro  International  pic  and  Devro  Inc.,  who 
may  have  counsel  present,  regarding  any 
s^ch  matters. 

8.  This  Agreement  shall  not  be  binding 
until  approved  by  the  Commission.  Devro 
International  pic  and  Devro  Inc.  acknowledge 
that  from  the  date  they  sign  this  Agreement 
until  such  time  as  the  Commission  may 
approve  this  Agreement,  they  will  undertake 
to  maintain  the  Assets  To  Be  Divested  in  a 
viable  condition. 

9.  Subsequent  to  acceptance  for  public 
comment  of  the  Agreement  Containing 
Consent  Order  by  the  Commission  and  after 
the  unconditional  appitival  by  the 
shareholders  of  Devro  International  obtained 
not  less  than  seven  (7)  days  prior  to  the  end 
of  the  60-day  public  comment  period,  of  (a) 
the  Acquisition,  (b)  the  divestiture  of  the 
Assets  To  Be  Divested  under  the  terms  of  the 
Agreement  Containing  Consent  Order,  and  (c) 

-the  retroactive -indemnification,  under  the 
definitions  and  terms  of  the  Agreement  To 
Condition  Acquisition  and  this  Agreement  to 
Hold  Separate,  with  written  notice  having 
been  given  to  the  Commission's  Bureau  of 
Competition,  in  writing,  within  twenty-four 
(24)  hours,  of  the  unconditional  approval  by 
the  shareholders,  Devro  International  pic 
may  consummate  the  Acquisition. 

10.  This  Agreement  shall  be  binding  when 
approved  by  the  Commission. 

11.  Devro  International  pic  and  Devro  Inc., 
by  and  through  their  signatories,  warrant  that 
they  are  fiilly  authorized  to  enter  into  the 
terms  of  this  Agreement  to  Hold  Separate  and 
to  bind  Devro  International  pic  and  Devro 
Inc.  to  all  of  its  terms  and  conditions. 

Attachment  A 

Important  Notice 

As  you  know,  Devro  International  pic 
has  entered  into  an  agreement  with  the 
Federal  Trade  Commission  (FTC)  in 
connection  with  the  proposed 
acquisition  of  Teepak  International,  Inc. 
Under  the  terms  of  the  agreement  with 
the  FTC,  Devro  International  mtlst  sell 
Devro  Inc.  and  DQ  £>evro  Canada  Inc. 
to  a  third  party  that  is  acceptable  to  the 
FTC.  We  anticipate  that  this  will  occur 
within  the  next  several  months. 

The  agreement  with  the  FTC  also 
reqtilres  that,  until  Devro  Inc.  and  Devro 
Canada  are  sold,  Devro  International 
must  preserve  and  maintain  them  as 
competitive  and  independent 
businesses  separate  from  Devro 
International. 

To  ensure  that  Devro  Inc.  and  Devro 
Canada  are  kept  separate  from  Devro 
International,  a  three-person 


management  team,  composed  of 


.,  will  assume  the 


and 

management  of  Devro  Inc.  and  Devro 
Canada.  This  management  team,  which 
will  operate  totally  independently  of 
Devro  International,  will  report  directly 

and  exclusively  to        - .  an 

independent  auditor/manager. 

The  effect  of  Devro  Intemational's 
agreement  with  the  FTC  is  that,  for  all 
intents  and  purposes,  Devro 
International  will  no  longer  be  playing 
any  role  in  the  management  and 
operation  of  Devro  Inc.  and  Devro 
Canada.  Until  such  time  as  the  future 
owners  of  Devro  Inc.  and  Devro  Canada 
are  determined,  it  is  the  responsibility 
of  every  employee  of  Devro  Inc.  and 
Devro  Canada  to  cooperate  with  the  new 
management  team  and  to  help  to 
preserve  Devro  Inc.  and  Devro  Canada 
as  competitive  and  independent 
businesses. 

Analysis  to  Aid  Public  Gonunent  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  firom 
Devro  International  pic  and  its  United 
States  subsidiary.  Devro  Inc. 
(collectively  referred  to  as  "Devro")  an 
Agreement  Containing  Consent  Order. 
This  agreement  has  been  placed  on  the 
public  record  for  sixty  (60)  days  for 
receipt  of  comments  from  interested 
persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  consent 
order  in  the  agreement. 

According  to  the  draft  of  complaint 
that  the  Commission  intends  to  issue. 
Devro  and  Teepak  International,  Inc. 
("Teepak")  are  competitors,  nationwide 
and  worldwide,  in  the  manufacture  of 
collagen  sausage  casings.  Sausage 
casings  are  the  skins  into  which  various 
sausage-meat  products  are  stuffed  before 
being  cooked  or  smoked.  Among  the 
sausage  products  using  collagen  sausage 
casings  are  beef  jericys,  small  sausages, 
and  frankfurters.  Unlike  other  types  of 
synthetic  sausage  casings,  such  as 
fibrous  sausage  casings,  used 
principally  to  make  salamis  and  hams, 
and  cellulose  sausage  casings,  used 
principally  to  make  skinless 
frankfurters,  most  collagen  sausage 
casings  are  edible.  Edible  sausage 
casings  produce  a  "bite"  to  a  sausage 
when  eaten. 

The  Commission's  draft  of  complaint 
states  that  Devro  entered  into  an 
agreement  with  Hillside  Industries,  Inc. 
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the  current  owners  of  Teepak.  for  Devro 
to  acquire  all  of  Teepak  for 
approximately  $135  million.  The 
Commission  is  concerned  that  the 
proposed  merger  would  eliminate 
substantial  competition  between  Devro 
and  Teepak,  increase  concentration  in 
the  highly  concentrated  collagen 
sausage  casings  markets,  and  lead  to 
higher  prices  and  fewer  custcnner 
services.  The  Commission  stated  it  has 
reason  to  believe  that  the  proposed 
acquisition  would  have  anticompetitive 
effects  and  be  in  violation  of  Section  7 
of  the  Clayton  Act  and  Section  5  of  the 
Federal  Trade  Commission  Act. 

According  to  the  Commission's  draft 
complaint,  the  anticompetitive  effects  of 
the  proposed  acquisition  will  be  felt  in 
an  all-collagen  sausage  casings  product 
mariiet  as  well  as  in  an  edible  collagen 
sausage  casings  product  market,  in  both 
the  United  States  and  the  world  as  a 
whole.  In  the  United  States  all-collagen 
sausage  casings  and  edible  sausage 
casings  maiksts,  only  four  firms  seU 
collagen  sausage  casings,  and  Devro  and 
Teepak  are  the  nation's  top  two 
producOTs.  The  proposed  acquisition 
would  increase  the  Herfindahl- 
Hirschman  Index  ("HHI").  the 
custcniary  meastire  of  industry 
concratration,  by  a  substantial  amount. 
For  exunple.  in  the  United  States  all- 
coUagen  sausage  casings  market,  the 
HHI  will  mcrease  by  approximately 
2000  points  and  produce  an  industoy 
concentration  of  approximately  4700 
points.  In  the  United  States  edible 
collagen  sausage  casings  market,  the 
HHI  would  increase  by  approximately 
3300  points  and  produce  an  industry 
concentration  of  approximately  6800 
points.  In  the  world  all-coUagen  and 
edible  sausage  casings  markets,  the 
proposed  acquisition  would  affiact 
concentration  as  measured  by  four-firm 
concentration  and  the  HHI  by  very 
similar  orders  of  magnitude. 

The  Agreement  Containing  Consent 
Order,  if  finally  issued  hy  the 
Commission,  would  settle  all  of  the 
charges  alleged  in  the  Commission's 
complaint.  Under  the  terms  of  the 
proposed  consent  order,  Devro  will  be 
required  to  divest  all  of  its  collagen 
sausage  casings  business  assets  in  the 
United  States  and  Canada  ("Devro  North 
America")  to  an  acquirer  acceptable  to 
the  Commission.  Devro  North  America 
consists  primarily  of  a  collagen  sausage 
casings  manufecturing  plant  in 
Somerville,  New  Jersey,  and  a  collagen 
sausage  casings  finishing  plant  in 
Maridiam,  Ontario,  Canada.  Because  the 
Canadian  and  United  States  facilities 
constitute  a  single  operation,  Devro  is 
required  to  divest  the  Canadian  facility 
along  with  the  United  States  plant.  This 


will  insure  that  the  divested  assets  will 
continue  to  operate  as  a  viable, 
competitive  business.  Devro  will  also  be 
required  to  make  available  to  the 
acquirer  of  these  assets,  on  a  non- 
exclusive basis,  any  new  technology 
that  Devro  may  develop  related  to 
collagen  sausage  casings  for  a  period  of 
two  (2)  yeara  following  the  final  entry  of 
the  order. 

Devro  will  be  required  to  complete 
the  required  divestiture  within  three  (3) 
months  of  the  Commission's  final 
issuance  of  the  consent  order.  In  the 
event  Devro  does  not  divest  Devro  North 
America  to  an  acquirer  acceptable  to  the 
Commissiixi  in  the  requisite  time, 
procedures  for  the  appointment  of  a 
trustee  to  sell  the  assets  have  been 
agreed  to  and  will  be  trignied. 

An  additicmal  fiaature  of  the  consent 
order  accepted  for  public  comment  is 
that  it  limits  to  some  extent  the  class  of 
potential  acquirers  for  Teepak  that 
would  be  acceptable  to  the  Commission. 
Firms  already  producing  collagen 
sausage  casings  for  sale  in  the  United 
States  are  excluded  as  prospective 
acquirers  of  Devro  Nmth  Amwica.  the 
purpose  of  this  exclusion  is  to  preclude 
Devro  from  attempting  to  divest  Devro 
North  America  to  a  competitor  where 
there  are  likely  to  be  further 
anticompetitive  effects. 

Accompanying  the  Agreonent 
Containing  Consent  Order  are  two 
ancillary  agreements.  The  first  is  an 
Agreement  to  Qmdition  Acquisiti(m 
and  the  second  is  an  Agreement  to  Hold 
Separate. 

The  Agreement  to  Qmdition 
Acquisition  requires  that  Devro  may  not 
acquire  Teepak  until  Devro  is 
authorized  by  its  diareholders  to  divest 
Devro  North  America  and  related  assets. 
The  purpose  of  this  agreement  is  to 
ensiue  that  the  Commission,  through 
the  appointed  trustee,  will  have  an 
enforceable  divestiture  remedy  availabfe 
should  Devro  acquire  Teepak  and  not 
divest  Devro  North  America.  For 
reasons  related  to  United  Kingdom 
procedure  and  practice.  Devro  believes 
it  cannot  seek  shar^older  approval  for 
the  proposed  acquisition  of  Teepak,  or 
for  the  proposed  divestiture  of  Devro 
North  America,  unless  and  until  the 
Commission  accepts  the  Agreement 
Containing  Consent  Order  for  public 
comment.  Under  the  terms  of  the 
Agreement  to  Condition  Acquisition, 
Devro  is  required  to  seek  shareholder 
approval  of  the  divestiture  at  the  same 
time  that  it  seeks  shareholder  approval 
of  the  acquisition,  and  these  approvals 
must  be  obtained  unconditionally  and  at 
least  7  days  before  the  end  of  the  60-day 
public  comment  period.  Devro  will  not 
be  permitted  to  acquire  Teepak  unless  it 


has  shareholder  approval  to  divest 
Devro  North  America.  Also,  when  the 
Commission  decides  whether  to  issue 
the  final  order,  the  Commission  will 
know  whether  the  conditions  have  been 
satisfied.  If  the  Devro  shareholders 
reject  the  proposed  resolution  that,  if 
passed,  would  authorize  Devro  to 
acquire  Teepak  and  divest  Devro  North 
America,  no  anticompetitive  acquisition 
will  occur  and  the  CcHnmission  will  not 
issue  the  final  consent  order. 

The  Agreement  to  Hold  Separate 
requires  that  Devro  preserve  Devro 
North  America's  assets  and  operate 
Devro  North  America  as  a  separate, 
ongoing  business  apart  from  Devro  and 
Teepak.  The  purpose  of  this  agreement 
is  to  help  insure  that  the  competitive 
value  of  Devro  North  America  will  be 
maintained  after  Devro  acquires  Teepak 
but  before  the  assets  are  actually 
divested. 

By  accepting  the  consent  order  subject 
to  final  approval,  the  Commission 
anticipates  that  the  competitive 
pn^lems  alleged  in  the  complaint  will 
be  resolved,  llie  purpose  of  this 
analysis  is  to  invite  and  facilitate  public 
comment  concerning  the  consent  order. 
It  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
and  proposed  order  or  in  any  way  to 
modify  their  terms. 

By  direction  of  the  Commission. 
DMsldS-CUrk. 
Secrrtniy. 

-Concmrlng  StMiinwit  oi 
ConwniMlofMr  Mary  L  Azcu«naga  m 
DsvfO  IntonMttofwl  PLC 

[File  No.  951-00721 

Although  I  have  voted  to  accept  the 
proposed  consent  order  requiring 
divestiture  for  public  comment,  I  have 
reservations  about  the  provision  of  the 
order  that  excludes  some  incumbent 
firms  bom  eligibility  to  acquire  the 
assets  to  be  divested.'  According  to  the 
Notice  to  Aid  Public  Comment,  the 
"purpose  of  this  exclusion  is  to 
preclude  Devro  from  attempting  to 
divest  Devro  North  American  to  a 
competitor  where  there  are  likely  to  be 
further  anticompetitive  effects."  Since 
any  proposed  divestiture  under  the 
order  must  be  approved  by  the 
Commission.^  an  attempt  by  Devro  to 
make  an  anticompetitive  divestiture 
likely  would  be  fruitless.  In  addition, 
Devro  would  risk  appointment  under 
the  order  of  a  trustee  to  accomplish 


'  Order  Paragraph  n.C  of  the  proposed  order  states 
that  the  proposed  acquirer  of  the  assets  to  be 
divested  "shall  not  be  a  rirm  that  has  been  engaged 
in  the  manufacture  of  collagen  sausage  casings  for 
sale,  other  than  to  itself,  in  the  United  States." 

'Order  Paragraph  HD. 
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divestiture  and  incurring  dvil  penalties 
for  failure  to  mate  a  timely  divestiture. 

Attempts  to  define  in  advance  the 
field  of  eligible  acquirers  under  a 
divestiture  order  jare  unnecessary,  at 
best,  potentially  Inefficient  and  ftossibly 
even  anticompeti^ve.  It  is  an  inefficient 
use  of  resources  to  att«npt  to  assess  in 
advance  the  competitive  eSects  of  a 
transaction  that  Oevro  might  or  might 
not  propose  (especially  if  the  exclusion 
covers  more  than:  one  firm),  even  if  the 
transaction-gpecific  information 
necessary  to  our  iierger  analysis  were 
available^  As  a  piectical  matter,  any 
such  exclusions  will  be  based  on 
something  less  than  an  adequate  factual 
examination  of  the  vahoiis  possible 
proposed  divestitjures  and  will 
necessarily  invotte  the  risk  of  excluding 
firms  that  might  lave  been  acceptable 
and  even  procomiietitive  acquirers.  That 
risk  is  uimecessafy  and  should  be 
unacceptable  in  View  of  the  requirement 
to  obtatai  the  Coa)nlis8ion's  approval 
before  any  divestltiire  can  take  place 
and  the  availability  of  other  sanctions 
for  failing  to  make  a  timely  divestiture. 

(FR  Doc.  95-30834  piled  12-18-95;  8:45  am] 
■LUNO  COK  STSe-OI-iP 

I  =: 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICp 

Administration  on  Aging 

Statement  of  Organiratlon,  Functions, 
and  Oelegatlone  of  Authority 

This  notice  amends  Part  B  of  the 
Statement  of  Organization,  Fimctions, 
and  Delegations  of  Authority  of  the 
Department  of  H^th  and  Human 
Services  (HHS),  Administration  on 
Aging  (AoA),  as  follows:  continues  the 
Office  of  the  Assistant  Secretary  for 
Aging;  establishes  two  Offices,  the 
Office  of  Program  Operations  and 
Development.  an4  the  Office  of 
Governmental  Amirs  and  Elder  Rights; 
the  operating  grant  programs  (Titles  QI 
and  VI)  and  the  developmental  grant 
program  (Title  TV)  are  placed  under  the 
Office  of  Program  Operations  and 
Development;  all  inter-  and  intra- 
govemmental  cooperative  programs, 
domestic  and  international,  as  well  as 
the  elder  rights  services  of  Titles  II  said 
Vn  are  placed  under  the  Office  of 
Governmental  Affairs  and  Elder  Rights; 
the  executive  secfetariat  and  policy 
coordination  funittions  are  moved  to  the 
Office  of  the  Assistant  Secretary; 
sirpervision  of  th<  Regional  Offices  is 
mpved  to  the  Dir^or,  Office  of  Program 
Operations  and  Cievelopment;  planning 
,  functions  are  moved  to  the  Office  of 
Management;  and  the  former  Office  of 


the  Deputy  Assistant  Secretary  for 
Program  Operations  and 
Intergovernmental  Affairs,  Office  of  the 
Deputy  Assistant  Secretary  for  Program 
Development  and  Elder  Rights 
Programs,  Office  of  Field  Gyrations, 
and  Office  of  Policy  Coordination  and 
Analysis  and  the  division  structure 
imder  the  Office  of  State  and 
Comnnmity  Prognuns  and  the  sub- 
offices  imder  the  Office  of  Program 
Development  are  abolished. 

The  language  to  implement  these 
changes  is  as  follows:  Part  B,  Chapter  B, 
"The  Administration  on  Aging,"  as 
published  in  the  Federal  Roister  on 
September  13,  1991  (56  FR  46620); 
amended  on  December  24,  1992  (57  FR 
61433);  and  further  amended  on  March 
2, 1993  (58  FR  12040)  is  amended  as 
follows. 

Delete  B.OO  and  replace  with  the 
following: 

B.OO    Mission 

The  Administration  on  Aging,  an 
Operating  Division  of  the  E)epartment  of 
Health  and  Himian  Services,  is  the 
principal  agency  designated  to  carry  out 
the  provisions  of  the  Older  Americans 
Act  ("OAA"  or  "The  Act")  of  1965.  as 
amended.  42  U.S.C.  3001  et  seq.  Serves 
as  the  effective  and  visible  advocate  for 
older  persons  within  the  Department  of 
Health  and  Human  Services  and  with 
other  Federal  departments  and  agencies. 
Directly  assists  the  Secretary  in  a^ 
matters  pertaining  to  problems  of  the 
aging.  Advocates  for  the  needs  of  older 
persons  in  program  planning  and  policy 
development  within  the  Department 
and  in  other  Federal  agencies.  Gives 
priority  to  older  persons  in  greatest 
economic  or  social  need.  Develops 
standards  and  issues  best  practice 
guidelines;  disseminates  infcrmation; 
provides  technical  assistance;  and 
initiates  policy  related  to  services 
funded  by  the  Department  and  provided 
to  older  persons.  Advises  the  Secretary, 
Department  components  and  other 
Federal  departments  and  agencies  on 
the  characteristics,  circumstances  and 
needs  of  older  people  and  develops 
policies,  plans  and  programs  designed 
to  promote  their  welfare;  under  Title  III 
of  the  Act  (45  CFR  Part  1321) 
administers  a  program  of  formula  grants 
to  States  to  establish  State  and 
community  programs  for  older  persons; 
administers  a  program  of  grants  to 
American  Indians,  Alaskan  Natives  and 
Native  Hawaiians  to  establish  programs 
for  older  Native  Americans  under  Title 
VI  of  the  Act  (45  CFR  parts  1326  and 
1328).  Provides  policy  and  procedural 
direction,  advice  and  assistance  to 
States  and  Native  American  grantees  to 
promote  the  development  of  State  and 


Native  American  administered, 
community-based  systems  of 
comprehensive  social  services  for  older 
persons.  Administers  long  term  care 
ombudsman  and  protective  services 
programs,  legal  services  development 
programs,  and  outreach,  counseling  and 
assistance  programs  for  older  people 
under  Title  VII  of  the  Act.  Approves  or 
disapproves  State  plans  and  Native  -■■ 
American  funding  applications. 
Administers  programs  of  training, 
research  and  demonstration  unckr  Title 
IV  of  the  Act.  Administers  national 
centers  for  service  development  and 
assistance,  and  information 
dissemination  benefitting  older  persons. 
Promotes  through  the  State  and  Area 
Agencies  on  Aging  and  Indian  Tribal 
Organizations  a  national  community- 
based  long  term  care  program  for  older 
persons.  Develops  and  issues  program 
designs,  guidelines,  standards  and 
assistance  to  State  and  Area  Agencies, 
Indian  Tribal  Organizations  and 
nutrition  providers  to  support  Titles  IH*^  - 
and  VI  nutrition  services  and 
disseminate  nutrition  education 
material. 

Delete  B.IO  and  replace  with  the 
following: 

B.IO    Oi^anizatioii 

The  Administration  on  Aging  is 
headed  by  the  Assistant  Secretary  for 
Aging  and  consists  of: 
Office  of  the  Assistant  Secretary 
Congressional  and  White  House 

Liaison 
Executive  Secretariat  and  Policy 
Coordination 
Office  of  Governmental  Affairs  and 
Elder  Rights 
Office  of  Elder  Rights  Protection 
Office  of  Management 
Division  of  Budget  and  Finance 
Division  of  Personnel  and  Planning 
Division  of  Grants  and  Contracts 

Management 
Division  of  Information  Resoiut»s 
Management 
Office  of  Program  Operations  and 
Development 
Regional  Offices  on  Aging 
Office  of  State  and  Commimity 

Programs 
Office  for  American  Indian,  Alaskan 
Native  and  Native  Hawaiian 
Programs 
Office  of  Program  Development 
Delete  B.20.  A-I,  and  replace  with  the 
following: 

B.20.  Functions 

A.  Office  of  the  Assistant  Secretary  (BA) 

The  Office  of  the  Assistant  Secretary 
serves  as  the  focal  point  for  OAA 
programs  through  Die  development, 
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coordination  and  administration  of 
those  programs  nationwide.  Serves  as 
the  effective  and  visible  advocate  within 
the  Federal  government  to  ensure  the 
rights  and  entitlement  of  the  elderly. 
Conducts  active  public  education  of 
officials,  citizens,  and  the  aged  to  ensure 
broad  understanding  of  the  needs  and 
capabilities  of  the  aged. 

Sets  national  policies,  establishes 
national  [Hiorities,  ensures  policy 
consistency,  and  directs  plans  and 
programs  conducted  by  AoA.  Advises 
the  Secretary,  HHS  agencies,  and  other 
Federal  departments  and  agencies  on 
the  characteristics,  circumstances,  and 
needs  of  older  people  and  on  policies, 
plans  and  programs  designed  to 
promote  their  welfare.  The  Deputy 
Assistant  Secretary  is  the  Assistant 
Secretary's  primary  associate  in  carrying 
out  the  mission  of  the  agency, 
particularly  in  the  advocacy  and  policy 
negotiation  role  within  the  Federal 
government. 

Serves  as  an  advocate  for  older  people 
with  volimtary  and  private 
organizations.  Collaborates  with  other 
Federal  agencies  to  assist  older  persons 
by  the  development  and 
implementation  of  interagency 
agreements.  Coordinates  joint  interests 
and  initiation  of  projects  with  other 
Federal  agencies  and  State  and  local 
government  entities.  Provides  liaison 
with  the  Federal  Council  on  the  Aging 
and  other  Federal  advisory  committees 
focused  on  the  aging.  Works  with 
national  aging  organizations, 
professional  societies,  and  academic 
organizations  to  identify  mutual 
interests  and  plan  voluntary  and  funded 
approaches  to  meet  the  needs  of  older 
persons.  Ensures  affirmative  action 
throughout  the  Aging  Network  in 
employment  and  services  delivery. 

Congressional  and  White  House  Liaison 
(BAD 

Coordinates  all  liaison  activities  with 
Congress  and  with  the  print  and 
electronic  media.  Manages  AoA's  media 
relations  and  legislative  liaison 
activities. 

Develops  legislative  proposals, 
testimony,  background  statements,  and 
other  policy  documents  for  use  by  the 
Assistant  Secretary  in  activities  related 
to  legislation.  In  coordination  with  the 
DHHS  Office  of  the  Assistant  Secretary 
for  Legislation,  analyzes  proposed  and 
enacted  legislation  related  directly  or 
indirectly  to  older  people,  including 
legislation  directly  affecting  OAA 
programs.  Through  an  automated 
legislative  information  system  tracks 
bills  related  to  the  aging.  Develops  and 
issues  status  reports  regarding  key 
legislative  developments  to 


Headquarters  and  Regional  Office  staff, 
the  network  of  State  and  Area  Agencies 
on  Aging,  and  Indian  Tribal 
Oreanizations. 

Coordinates  with  the  Office  of  the 
Assistant  Secretary  for  Public  Affairs, 
including  planning  and  implementing 
strategy  for  relations  with  the  news  and 
Other  information  media;  initiates  media 
outreach  activities  and  responds  to  all 
media  inquiries  concerning  AoA 
programs  and  related  issues. 

Executive  Secretariat  and  Policy 
Coordination  (BA2) 

Responsible  for  policy  coordination 
concerning  programs  and  services  under 
the  OAA.  including  long-term  care 
initiatives  and  services.  Serves  as  the 
communications  center  for  AoA. 
ensuring  that  issues  requiring  the 
attention  of  the  Assistant  Secretary, 
Deputy  Assistant  Secretary  or  AoA 
Executive  Council  are  identified  on  a 
timely  and  coordinated  basis.  Monitors 
the  response  of  other  AoA  units  in 
developing  necessary  documents  for  the 
Assistant  Secretary's  review  and 
provides  assistance  to  staff  on  the 
content  and  style  of  special 
assignments.  Operates  the  agency-wide 
paper  and  electronic  correspondence 
and  assignment  tracking  and  control 
system  and  (Mwides  technical 
assistance  on  standards  for  control  of 
correspondence  and  memoranda. 
Manages  the  clearance  system  and 
reviews  documents  for  consistency  with 
the  Assistant  Secretary's  and  the 
Secretary's  assignments,  previous 
decisions  on  related  matters,  and 
editorial  standards.  Refers 
unprecedented  policy  questions  to  the 
appropriate  subject  matter  office. 
Etevelops  and  maintains  agency-wide 
mailing  lists. 

In  conjunction  with  the  Immediate 
Office  of  the  Assistant  Secretary, 
implements  public  education  activities 
for  Headquarters  and  Regional  Offices  to 
achieve  AoA  program  objectives  in 
coordination  with  other  AoA  units; 
develops  and  distributes  publications 
and  audiovisual  materials  about  older 
people  and  prepares  and  issues 
brochures,  fact  sheets,  exhibits  and 
films  on  the  needs  and  concerns  of  older 
persons  and  measures  to  improve  the 
circumstances,  available  services,  and 
environment  for  the  older  population. 

Develops  special  information 
campaigns  to  inform  older  people  and 
the  general  public  about  issues, 
problems  and  benefits  important  to 
older  people.  Fosters,  plans  and 
coordinates  ceremonies  and  celebrations 
related  to  the  elderly.  Prepares  the  AoA 
Annual  Report  to  the  President  and 
Congress. 


Maintains  official  copies  of  all  policy 
and  information  issuances  and  data 
collection  instruments;  ensures  their 
proper  clearance  before  issuance  and 
annually  reviews  them  for  currency  and 
compliance  with  law  and  regulations. 
Reviews  all  materials  prepared  for 
Federal  Register  publication  and 
ensures  their  compliance  with 
guidelines.  Serves  as  AoA's  liaison  with 
the  Executive  Secretariats  in  the  Office 
of  the  Secretary  and  other  HHS  units 
regarding  AoA  program,  policy  and 
special  administrative  matters.  Receives 
and  sorts  internal  mail  for  AoA 
headquarters  components. 

Provides  liaison  with  OMB  for  the 
management  of  the  agency  paperwork 
burden  reduction  program.  Coordinates 
clearance  of  OAA  Titles  0,  Iff,  IV.  VI 
and  Vn  program  regulations  within  AoA 
and  with  appropriate  HHS  offices,  and 
review  of  those  regulations  by  OMB. 
Prepares  and  processes  clearances  for 
colmction  of  information,  and  assures 
compliance  with  related  standards, 
procedures  and  policies. 

Serves  as  liaison  with  the  Office  of  the 
General  Counsel,  Office  of  the  Inspector 
General  and  the  General  Accounting 
Office  on  all  program  matters  other  than 
those  related  to  grants  or  procurement 
management.  Reviews  requests  for 
information  under  the  Freedom  of 
Information  Act  and  arranges  for 
appropriate  responses,  in  coordination 
with  the  HHS  Freedom  of  Information 
Act  Officer. 

Responds  to  written,  phone  and 
personal  inquiries  &x)m  all  sources 
dealing  with  services  and  needs  of  the 
aging. 

B.  Office  of  Governmental  Affairs  and 
Elder  Rights  (BA-1) 

Develops  and  maintains  effective 
relationships  with  government  entities 
and  their  representatives  at  the  Federal, 
State  and  local  levels  to  develop  a 
unified  policy  toward,  and  promote,  the 
aims  of  the  Older  Americans  Act, 
especially  as  they  relate  to  a 
community-based  system  of  long-term 
care  for  the  aging  and  disabled;  oversees 
development  of  more  responsive  service 
systems  through  intergovernmental  and 
private  sector  initiatives  and 
partnerships  to  address  age-related 
issues  and  concerns.  Coordinates  AoA 
fraud,  waste  and  abuse  investigation 
and  elimination,  and  related  activities. 
Chaire  the  Assistant  Secretary's 
Business  and  Aging  Leadership 
Roundtable  of  representatives  from 
private  industry  and  national  business 
and  aging  organizations.  Oversees  the 
international  liaison  and  coordination 
functions  of  AoA.  Stimulates  and 
coordinates  AoA  international  activities 
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and  coordinates  AoA  intsrnatioiial 
activities  with  Departmental  and  other 
Federal  agencies  and  State  and  national 
organizations  concerned  with 
intematicBial  agii|g  matters.  At  all  levels, 
fipom  national  to  the  local  service 
delivmy  level,  develops  methods  and 
relationships  to  atticiilate  the  problems 
and  concerns  of  tjie  elderly  to 
organizations  beytmd  the  traditional 
netwra^  of  agencies  and  worics  with 
these  organizatioes  to  be  more  sensitive 
and  responsive  to  age-related  needs  and 
issues. 

Directs  intergovemmoital  aCEidrs 
activities  and  develope  and  maintains 
effective  reletionships  with  other 
governmental  dei>artments  and 
agencies.  Plans,  negotiates,  iiacilitates, 
and  updates,  as  a^ropriate, 
memoranda  of  unperstanding  with  other 
departmoits  and  agendas  to  promote 
agreements  and  cooporative 
relatimiships  and!  ventures  that  address 
poBdee  and  SMvioes  affecting  the  aging 
population. 

bnplements  Seftion  203(1)  of  the 
OAA  by  coordinating,  advising, 
oofuuMng  with  ahd  coc^wrating  with 
the  head  of  each  eepartment.  agency 
and  instrumentality  of  the  Federal 
Government  profioaing^  at  administwlng 
{Mtigrams  or  sen^pes  substantially 
related  to  the  obfectives  of  the  OAA. 
Oversees  the  consultation  proceas  by 
which  raency  he^  must  consult  writh 
AoA  bm«e  estabjiahing  programs  or 
services  related  to  the  OAA.  Plans  and 
implements  the  pttxam  tat  the 
coUabnatiaa  of  a)I  Federal  agendas 
with  AoA  in  the  4xecutiai  by  those 
agendas  of  programs  and  services 
related  to  the  OAA-  These  activities  are 
focused  primarily  on  older  individuals 
(particularly  low-income  minority  older 
people)  ana  the  fenctions  and 
responsibilities  of  the  State  and  Area 
Agendas  on  Aging. 

The  Director  catries  out  the  functions 
of  the  Office  of  L4ng-Term  Care 
Ombudsman  Programs  established  in 
Section  201(d)(1)  of  the  OAA.  Serves  as 
the  effiactive  and  visible  advocate  within 
the  Department  and  with  other 
departments  and  agendes  of  the  Federal 
Government  regarding  all  Federal 
policies  affecting  lolder  residents  of  long 
term  care  facilititt:  reviews  Federal 
legislation,  regulation,  and  policy 
respeding  long-tarm  care  ombudsman 
programs  and  makes  recommendations 
to  the  Secretary  and  Assistant  Secretary; 
coordinates  the  activities  of  AoA  with 
other  Federal,  State  and  local  entities 
relating  to  long-term  care  ombudsman 
programs;  prepares  an  aimual  report  to 
Congress  on  the  effectiveness  of  services 
provided  by  State  long-term  care 
ombudsman  programs;  investigates  the 


opeiBtians  of  any  Federal  law 
administered  by  HHS  that  may 
adversely  affect  the  health,  safety, 
welfare,  or  rights  of  older  individuals; 
and  establishes  standards  fior  the 
training  of  State  long-term  care 
ombudsman  staff. 

BJt  Office  of  EMer  Rights  Protectifm 
(BA-11) 

Develops  and  carries  out  the 
ombudsman,  elder  abuse  preventicm. 
legal  assistance  development,  and 
bmefits  outreach,  counseling  and 
assistance  provisions  of  Titk»  II  and 
Vn-A  of  the  OAA  throughout  the  Aging 
Networii,  induding  administration  of 
the  National  Ombudsman  Resource 
Center  and  the  National  Center  on  Elder 
Abuse,  and  advising  the  Assistant 
Secretary  on  the  operation  of  those 
Centers.  Reviews  State  Plans  to 
determine  eligibility  for  funding  under 
Sec.  705  of  the  OAA  and  recmnmends 
approval  or  disapproval  to  the  Assistant 
Secretary.  ImpleoMots  Htle  VII-A  in  the 
field  through  provision  to  Regional 
Office  staff  guidance  and  inframation 
ccmceming  AoA  programs,  and  the 
devek>(mient  and  interjvetation  of  Title 
Vn  program  regulations  and  policy; 
ensures  the  fanplementation  of  guidance 
and  instructions  concerning  long-term 
care  ombudsman,  prevention  of  elder 
dHise,  elder  rights  and  legal  assistance 
development  and  outreach,  counseling 
and  aasirtance  programs. 

ImplemenU  Title  VII-A  in  the  Arid  by 
the  provision  to  Regional  Office  staff  of 
guidance  and  infwmation  conceniing 
the  ombudsman,  elder  abuse 
prevention,  legal  assistance 
developmoit,  and  benefits  outreach, 
counseling  and  assistance  provisions  of 
Titles  n  and  VII-A  of  the  OAA,  and 
interpretation  of  regulations  and  policy 
implementing  those  programs.  Fosters, 
oversees,  assists,  and  assesses  the 
development  of  State-administered  long 
term  care  ombudsman,  elder  abuse 
prevention,  legal  assistance 
development,  and  benefit  counseling 
programs  for  the  elderly  as  authorized 
under  Title  VII-A  of  the  OAA. 
Establishes,  administers  and  evaluates 
the  National  Ombudsman  Resource 
Center  and  the  National  Center  on  Elder 
Abuse. 

Provides  spedalized  input  on  Title 
Vn-A  programs  to  long  range  planning, 
operational  plans  and  the  budget 
process.  Responsible  for  the 
implementation  of  regulations  and 
policy  on  Title  VII-A  of  the  OAA. 
Develops  program  plans  and 
instructions  for  AoA  Regional  Offices 
and  State  and  Area  Agendes  to  improve 
the  Title  VII-A  protection  and 


representational  programs  funded  under 
the  OAA. 

C.  Office  of  Management  (BE) 

Reports  to  the  Deputy  Assistant 
Secretary  for  Aging.  Advises  the 
Assistant  Secretary  in  the  areas  of 
internal  administration  and 
management  of  AoA.  In  response  to 
Federal  statutes,  regulations  and 
Departmental  polides  and  instructicms, 
provides  leadership,  polides  and 
procedures  for  effective  and  effident 
management  throughout  AoA,  including 
such  areas  as  budget,  finance,  grants 
administraticm,  personnel  management, 
procuranent,  material  and  fedlities 
management,  management  systems, 
information  resources  management, 
telecommunications  and  siirdlar 
administrative  management  fedlitation 
services.  Responsible  for  all 
management  and  administrative 
reviews,  analyaes  and  controls  within 
AoA  required  by  statute  or  regulation, 
such  as  die  Federal  Managers  Financial 
Integrity  Act  (FMFIA).  The  Director 
serves  as  the  AoA  Chief  Finandal 
Officer  (CFO)  and,  on  behalf  of  the 
Assistant  Secretary  for  Aging,  performs 
the  duties  assi^aed  to  AoA  under  the 
Chief  Finandal  OfBcMs  Ad  of  1990, 
including  the  development  of  the  CFO 
5-year  plan  and  status  report.  Manages 
all  planning  activities  in  AoA,  induding 
those  responsibilities  assigned  by  the 
Govonment  PerfiMtnance  and  Results 
Ad  of  1993  (GPRA).  Conducts 
managonent  analysis  and  automated 
systems  develi^ment  activities  ias  AoA 
and  serves  as  the  priiMdpal  AoA  staff 
examining  the  AoA  organization. 
Provides  technical  assistance  and 
guidance  to  Headquarters  and  Regional 
Office  units  in  the  develoixnent, 
implementation  and  maintenance  of 
administrative  and  grants  management 
systems  and  audit  resohition. 

Division  of  Budget  and  Finance  (BEl) 

Provides  and  coordinates 
management  support  services  involving 
budget  formulation  and  execution,  and 
finandal  management.  In  coordination 
with  AoA  program  offices,  formulates 
and  presents  budget  estimates;  executes 
appcHtiorunent  documents;  plans, 
directs,  and  coordinates  finandal  and 
budgetary  programs  of  AoA.  Provides 
guidance  to  AoA  program  offices  in 
preparing  budgets,  justifications,  and 
other  budgetary  materials.  Prepares 
budget  documents  on  behalf  of  the 
Assistant  Secretary  for  presentation  to 
Departmental  management,  the  Office  of 
Management  and  Budget  (OMB),  and 
Congress.  Assists  in  plarming  for  and 
presenting  the  budget  before  OMB  and 
the  Congress.  Solicits,  obtains  and 
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consolidates  information  and  data  from 
other  AoA  offices  for  testimony  at 
hearings  before  these  bodies  in 
coordination  with  the  OfBce  of  the 
Assistant  Secretary.  Analyzes  the  budget 
as  approved  by  the  Congress  and 
apportioned  by  OMB,  (Stains  input 
from  program  offices  and  recommends 
for  the  Assistant  Secretary's  approval  a 
financial  plan  for  its  execution.  Makes 
allowances  to  AoA  offices  within  the 
guidelines  of  the  approved  finandal 
plan.  Develops  and  maintains  an  overall 
system  of  budgetary  controls  to  ensure 
observance  of  established  ceilings  on 
both  program — including  all  formula, 
discretionary  grant  accounts,  and 
Salaries  and  Expense  funds;  maintains 
administrative  control  of  funds  against 
allotments  and  allowances,  and  certifies 
funds  availability  for  all  AoA  accounts. 
Prepares  requests  for  apportionment  of 
appropriated  funds.  Maintains  control 
of  allotted  funds  against  current 
obligations,  and  maintains  separate 
financial  operating  plans  for  each  of  the 
Regional  Offices.  Prepares  spending 
plans  and  status-of-furfds  reports  for  the 
Assistant  Secretary. 

Ads  as  AoA's  coordination  point  with 
the  Office  of  the  Secretary  and  AoA 
organizational  units  on  policy  and 
regulatory  issues  involving  travel 
management,  develops  and  interprets 
AoA  policies  orT  travel,  and  provides 
support  services  to  AoA  components  for 
travel  management. 

Provides  analysis  and  coordinates 
accounting  reports  for  AoA.  Manages 
funds  for  salary  and  expense  accounts. 
Tracks  finandal  status  of  all  AoA 
program  and  salary  and  expense  funds. 

In  meeting  the  Assistant  Secretary's 
priorities  and  instrudions,  with 
appropriate  input  bora  AoA 
organizational  units,  develops  financial 
operating  procedures  and  manuals, 
including  direding  the  implementation 
within  AoA  (headquarters  and  regions) 
of  Departmental  and  other  Federal  fiscal 
policies  and  procedures.  Partidpates  in 
program  development  and 
implementation  plans  where  there  are 
^budgetary  implications;  serves  as  the 
AoA  haison  with  the  Office  of  the 
Secretary  and  OMB  on  all  budgetary 
matters. 

Division  of  Personnel  and  Planning 
(BE2) 

Develops  and  interprets  AoA  goals, 
priorities,  and  strategies.  Prepares  the 
AoA  strategic  plan,  long  and  short-range 
plans,  operational  plans;  implements 
the  Government  Performance  and 
Results  Ad  of  1993,  and  customer 
service  adivities  AoA-wide;  provides 
interpretation  and  guidance  for 
implementation  of  these  plans  and 


activities  to  all  AoA  units;  and  reviews 
all  new  and  changed  policy  documents 
for  consistency  with  AoA  long-range 
goals  and  strategies.  Adjusts  goals  and 
strategies  accordingly.  Provides 
guidance  and  technical  assistance  to 
AoA  units  in  developing  operational 
plans,  particularly  in  developing 
measurable  objectives  and  indicators 
reflecting  program  and  organizational 
performance.  Coordinates  with  the 
Office  of  the  Assistant  Secretary  and  all 
AoA  units,  and  Departmental  staff 
offices  on  planning  issues  and 
development.  By  means  of  this  system, 
coordinates  the  development  of 
implementation  strategies  and 
subsidiary  plans  as  well  as  processes  for 
monitoring  progress  toward  stated 
objedives. 

Develops,  recommends  and 
implements  a  management  review 
system  for  the  purpose  of  assessing 
organizational  progress  in  implementing 
GPRA,  strategic  and  customer  service 
priorities,  and  of  encouraging 
appropriate  adion  by  managers  at  all 
levels;  provides  analysis  of  individual 
organization  and  AoA-wide  progress; 
identifies  problems  and  issues  for  adion 
by  the  Assistant  Secretary  and  Senior 
Staff;  suggests  alternatives  for  resolving 
issues  where  progress  is  unsatisfadory 
and  provides  the  Assistant  Secretary 
with  recommendations  to  facilitate 
decision-making. 

Initiates  and  develops  AoA 
administrative  and  human  resource 
management  policies,  procedures  and 
instrudions.  Plans,  organizes  and 
conduds  management  studies  of  the 
AoA  program,  staff  and  organization. 

Plans,  organizes  and  conducts  in- 
depth  studies  of  organization  strudures, 
functional  statements,  job  strudure, 
staffing  patterns,  management  and 
administrative  information  systems, 
relevant  legislative  and  regulatory 
authorities  and/ or  workloads  to  analyze 
staff,  equipment,  and  systems  resources 
and  needs  and/or  to  determine  and 
measure  work  elements.  Recommends 
to  the  Assistant  Secretary  oi^anization 
changes;  alternate  staffing  patterns;  job 
strudure  and/or  functional  statement 
modifications;  and  staff,  workload  and 
equipment  distribution. 

Manages  the  AoA  management 
improvement  program.  Assesses  AoA's 
management  methods  and  recommends 
improvements  to  the  Assistant 
Secretary.  Monitors  AoA's  progress 
toward  approved  goals.  Incorporates 
performance  measures  used  to 
implement  GPRA. 

Consistent  with  relevant  OMB 
Circulars,  develops,  defines  and 
implements  management  analysis  and 
reporting  systems  to  provide  for  better 


informed  management  decisions  and 
more  equitable  distribution  of  resources, 
and  through  the  Division  of  Information 
Resources  Management  implements 
these  within  the  AoA  automated 
information  system;  manages  official 
AoA  administrative  oversight  systems, 
such  as  the  personnel  data  base  and  the 
administrative  issuance  process. 
Performs  assessments  of  paperwork 
processing,  reporting,  and  other  systems 
needs  in  AoA- 

Monitors  AoA's  compliance  with  the 
Federal  Manager's  Financial  integrity 
Ad  (FMFIA).  as  defined  by  OMB 
Circular  A-123  (Management 
Accountability  and  Control).  Develops 
protocols,  develops  and  evaluates  self- 
assessment  models,  and  recommends 
corredive  adions.  Monitore  AoA's 
compliance  with  FMFIA  instrudions 
and  flndings.  Ads  as  the  AoA  liaison 
with  Assistant  Secretary  for 
Management  and  Budget  (ASMB)  and 
Office  of  the  Inspedor  General  (OIG)  on 
FMFIA  matters.  Prepares  the  AoA 
annual  FMFIA  report  to  the  Secretary, 
the  President  and  Congress. 

Develops,  implements  and  assesses 
strategies  on  use  of  human  resources 
and  the  assignment  of  full-time 
equivalent  employment  (FTE)  ceilings. 
Develops  and  administers  the  AoA 
Position  Management  Plan  and 
functional  statements.  Acts  as  liaison 
with  ASMB  and  ASPER  in  coordinating 
preparation  of  organizational  proposals 
requiring  approval  by  the  Secretary. 
Maintains  official  organizational, 
fundional  statement  and  delegation 
files  for  AoA.  Develops  formal  program, 
administrative  and  personnel 
delegations  of  authority  for  AoA  based 
on  continuing  management  assessment 
and  on  review  and  analysis  of 
legislation  and  regulations. 

Provides  technical  assistance  and 
guidance  to  AoA  managers  and  staff 
regarding  personnel  management 
matters.  Reviews  proposed  requests  for 
personnel  adion  and  recommends 
approval/disapproval  of  such  requests. 

Etevelops  and  monitors  the  annual 
AoA  employee  training  strategy  and 
budget,  assuring  that  the  common 
training  needs  of  AoA  employees  are 
identified  a[id  implemented. 
Coordinates  Presidential  Management 
Intern,  Federal  Women's  and  other 
developmental  programs  with  high 
AoA/HHS  priorities.  Oversees  AoA 
training  contrads. 

Develops,  manages,  and  assesses  the    ^ 
effectiveness  of  AoA  employee 
performance  management,  incentive 
and  award  systems.  Provides  training 
and  technical  assistance  on  currant  and 
demonstration  systems. 
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Acts  as  AoA's  local  point  with  the 
Oflke  of  the  SeciMary,  other  Federal 
agencies,  and  AoA  organizational  units 
on  policy  and  regulatory  issues 
involving  real  and  personal  property, 
space  management,  occupational  safety 
and  health,  matetial  management,  postal 
management,  and  forms  and  records 
management.  Prqvides  oversight  and 
direction  to  meet'the  administrative 
needs  of  AoA  components.  Serves  as 
liaison  with  the  Office  of  the  Secretary, 
the  General  Serviices  Administration 
(GSA),  and  outside  vendors  to  provide 
facilities  services;  including  acquisition 
of  facilities  and  equipment,  personal 
property  roanagefnent,  inventory 
control,  and  labof  services.  Administers 
AoA's  personal  alid  capitalized  property 
management  program,  including  the 
establishmoit  and  maintenance  of 
property  accountability  systems,  the 
storing  and  distribution  of  supplies,  and 
the  movement  of  furniture  and 
equipment  associated  with  the 
relocation  of  offices.  Develops  and 
implements  AoAfs  plans,  guidelines  and 
activities  for  spaoa  and  &dlities 
management,  including  identification  of 
and  negotiations  for  space,  and  planning 
and  design  of  offioe  layouts. 
Responsible  for  t]ie  acqmsition, 
disposition,  ailoqation,  and  budgeting  of 
space  for  AoA. 

Serves  as  the  AjoA  records  manager, 
providing  guidance  and  assistance  to 
both  Headquarter  and  Regional  Office 
staff  regarding  filing  practices,  retention 
and  disposition  of  records. 

Division  of  Oant^  and  Contracts 
Management  (BE8) 

^rves  as  AoA's  focal  point  for 
management,  leadership  and 
administration  of  discretionary  and 
formula  grants,  and  cooperative 
agreements.  Provides  national  policy 
oversight  and  development  for  grant 
management  and  administration 
matters.  Ensures  that  all  grant  awards 
conform  with  apalicable  statutes, 
regulations,  and  policies.  Maintains 
liaison  and  coorqination  with 
appropriate  AoA  land  HHS  organizations 
to  ensure  consistency  between  AoA 
discretionary  and  formula  grant  award 
activities,  and  th#  Department's  various 
payment  system^  for  grants. 

For  discretionsiry  grants,  ensiues  that 
the  administrative  and  financial 
management  aspects  of  grants 
administration  afe  carried  out  and 
monitors  grantee)  performance  in  these 
areas.  Provides  support  for  and 

S recesses  all  discretionary  grant  award 
ocuments  and  negotiates  grant  budgets, 
and  makes  all  awards  for  AoA 
Headquarters  and  Regional  Offices. 
Reviews  discretionary  grants  after  input 


firom  AoA  program  offices,  and 
cowdinates  AoA  grantee  financial 
management  mattere  as  necessary  with 
appropriate  HHS  and  AoA  units. 

Issues  and  maintains  control  over 
formula  grant  awards  under  the  OAA, 
and  makes  adjustments  to  previously 
issued  formula  grant  awards. 

In  coordination  with  all  AoA 
Headquarters  and  Regional  Offices 
having  grant  administrative 
responsibilities:  reviews  and  assesses 
AoA  formula  gruit  award  procedures; 
directs  and/or  coordinates  management 
initiatives  to  improve  formula  grant 
programs  in  financial  areas;  develops 
proposals  for  improving  the  efficiency 
in  awarding  grants  and  coordinating 
financial  operations  among  AoA 
programs;  establishes  priorities  and 
develops  procedures  for  grantee 
financial  monitoring;  and,  reviews 
activities  at  the  field  level  for  all  AoA 
discretionary  and  formula  grant 
programs. 

Following  consultation  with  all 
Headquarters  and  Regional  Offices 
having  grant  administrative 
responsibilities,  and  with  the  approval 
of  the  Assistant  Secretary:  develops 
AoA  instructions  and  procedures  for  the 
administration  of  all  discretionary  and 
formula  grants,  including  those 
approved  in  AoA  Regional  Offices. 
Provides  training  and  technical 
assistance  to  AoA  staff  regarding  grants 
and  provides  overall  guidance, 
monitoring,  and  assistance  to  Regional 
Offices  in  all  areas  of  administrative  and 
financial  management  of  grants. 

fias  primary  responsibility  for 
developing  policy  issuances  for  grants 
management  in  AoA.  and  reviews  all 
propmed  AoA  instructions  and  policy 
issuances  pertaining  to  grant  mattere 
which  are  derived  from  Departmental, 
OMB  or  other  government-wide 
issuances  to  ensure  consistent  policy 
and  interpretation  within  AoA 
concerning  grants  management. 

Functions  as  AoA  liaison  with  the 
General  Accounting  Office  (GAO),  the 
HHS  Office  of  the  Inspector  General  and 
the  Department's  Office  of  Grants  and 
Acquisition  Management  on  grant 
mattere.  Assists  at  discretionary  and 
formula  grant  hearings  before  the 
Departmental  Appeals  Board  in 
response  to  disallowances  and  other 
financial  claims  by  AoA  or  State 
Agencies  on  Aging  and  other  grantees.  - 

For  formula  grant  activities,  develops 
financial  management  standards  for 
State  and  Area  Agencies  and  provides 
guidance  en  and  interpretation  of  45 
CFR  Parts  74  and  92  to  AoA  staff.  Based 
on  formula  grants  management  policies 
and  procedures  approved  by  the 


Department,  reprogram  formula  grant 
funds  as  required  under  the  OAA. 

Responds  to  audit  issues  raised  by 
Department  and  General  Accounting 
Office  audit  reviews  and  ensures  the 
proper  analysis  and  resolution  of  audit 
findings  by  Regional  Offices  for  final 
action  by  tbe  Assistant  Secretary. 
Coordinates  receipt  and  processing  of 
all  grant  and  contract  related  materials. 

Division  of  Information  Resources 
Management  (BE4) 

Manages  AoA's  Information  . 
Resources  Management  (IRM)  Program 
and  develops  policies,  plans,  budgets, 
standards  and  procedures  related  to  it. 
The  IRM  Director  serves  as  the  principal 
IRM  Official,  responsible  for  delegations 
of  procurement  authority  and  the 
annual  five-year  long-range  plan.  Plans, 
manages,  maintains  and  operates  AoA's 
automated  information  system, 
including  the  LAN,  personal  computere, 
software,  and  siipport  systems  and 
services.  Provides  guidance  and 
technical  assistance  on  all  components 
of  the  system  and  coordinates  ue 
preparation  of  manuals  and  policy 
issuaiujes  required  to  meet  the 
instructional  and  informational  needs  of 
usere  of  the  system.  Provides  or 
contra€:ts  for  training  of  users  in  all  AoA 
systems,  hardware  and  software.  In 
coordination  with  the  Executive 
Secretariat  carries  out  the  activities 
required  under  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  as 
the  Federal  Information  Resources 
Management  Regulations,  other  Federal 
regulations  and  Executive  Ord«s  and 
DHHS/OS  policies  and  procedures 
apply  the  Paperwork  Reduction  Act  to 
automated  information  resources 
management.  Represents  AoA  on  the  OS 
IRM  Policy  and  Planning  Board. 

Responsible  for  IRM  reviews;  Federal 
Information  Processing  resoiuces 
retirement  and  disposal;  and  conducting 
and  reporting  of  information  resource 
inventories. 

Acts  within  the  overall  strat^y, 
annual  workplan  and  budget  approved 
by  the  AoA  Information  Resources 
Management  Board,  composed  of 
management  representatives  fiom  each 
major  component  of  AoA. 

Assesses  the  need  for,  and  defines  the 
specifications  for  procurement  of  all 
Headquarters  and  Regional  Office  IRM 
hardware  and  software.  Reviews  and 
recommends  to  the  Director,  OAM,  the 
decision  for  Headquartera  and  Regional 
Office  requests  for  Automatic  Data 
Processing  (ADP)  equipment  and 
services.  Assesses,  recommends  and 
defines  the  need  to  share  ADP  services 
through  inter-government,  inter- 
department  and  interagency  agreements. 


Surveys  specifications  and  other 
literatiue,  initiates  requests  for  services, 
and  defines  AoA's  need  for  support 
services  from  private  ADP  vendors. 

Recommends  strategies,  provides  for, 
and  maintmns  systems  integration  in  the 
AoA  corporate  data  enterprise.  Designs 
and  institutes  procediues  for  the 
protection,  security  and  integrity  of  the 
AoA  data,  hardware  and  software. 
Develops  automation-based  solutions  to 
improve  efficiency  and  effectiveness  of 
methods  used  by  AoA  staff  to  carry  out 
work  assi^iments  and  responsibilities. 

The  Division  is  responsible  for 
establishing  and  maintaining  a  secure 
Internet  presence.  The  Internet  presence 
will  be  used  to  provide  a  variety  of 
services  to  agency  customers  including 
a  World  Wide  Web  Home  Page 
containing  the  latest  information  on 
AoA  activities,  sending  and  receiving 
grantee  financial  and  performance 
reports,  and  supporting  an  International 
Aging  Information  Network  that  vtrill 
pull  together  various  private  non-profit 
and  federal/state/local/govemment 
resources  addressing  aging  related 
issues.  This  network  will  be  integrated 
with  the  National  Aging  Information 
Cemer  (NAIC)  which  wall  provide  on- 
line, direct  public  access  to  the  NAIC's 
substantial  data  analysis  capability  for 
professional  aging  services  providers. 

Provides  telecommimications 
planning,  budgeting  and  management 
for  AoA  Headquartera'  facilities, 
including  prociuement,  installation, 
alterations,  and  maintenance.  Provides 
liaison  with  HHS  and  GSA  on 
telecommimications  mattere,  and 
provides  assistance  to  AoA  components 
to  identify  telecommunications  needs 
and  to  use  communications  equipment 
and  systems. 

D.  Office  of  Program  Operations  and 
Development  (BF) 

Reports  to  the  Assistant  Secretary  for 
Aging.  Plans,  directs  and  evaluates 
agency  program  operations,  including 
the  development  and  implementation  of 
a  comprehensive,  coordinated  system  of 
services  for  older  Americans. 
Coordinates  all  AoA  cross-cutting 
program  activities  and  initiatives. 
Assmes  internal  coordination  of 
programs.  Assesses  the  need  for, 
develops  strategies  and  priorities  about, 
and  conducts  activities  for  the 
development  of  adequate  knowledge  for 
improving  the  circimistances  of  older 
people. 

Provides  leadership  on  behalf  of 
Titles  m,  IV  and  VI  of  the  OAA,  and 
those  parts  of  Title  n  of  the  OAA  for 
which  the  Office  is  responsible.  Plans, 
directs  and  evaluates  the  programs 
imder  the  OAA  designed  to  provide 


plaiming,  coordination  and  services  to 
older  Americans  through  grant  programs 
authorized  imder  Titles  III  and  VI  of  the 
OAA.  Assures  the  successful  collection 
of  data  and  its  analysis  to  demonstrate 
program  effectiveness.  Assures  that 
program  and  service  information  and 
trends  are  disseminated  to  advocates  for 
older  persons.  Provides  technical 
assistance  to  and  education  for  State 
and  Area  Agencies  on  Aging  and  Tribal 
grantees  in  the  development  of  plans, 
goals,  and  system  development 
activities.  Assures  that  statutory 
requirements,  regulations,  policies,  and 
instructions  are  implemented  for  Titles 
III  and  VI,  and  for  the  functions  under 
Tide  n  for  which  the  Office  is 
responsible. 

Performs  the  following  functions 
under  Title  11:  issues  and  enforces 
regulations  regarding  conflicts  of 
interest  in  arranging  the  provision  of 
services  under  the  Act,  including 
prohibiting  such  conflicts  on  the  part  of 
Area  Agencies  on  Aging;  provides 
direction  to  service,  providers  to 
improve  data  collection  and  analysis; 
designs  uniform  data  collection 
procedures;  assists  State  and  Area 
Agency  volunteer  coordinatore,  as 
necessary,  and  encourages  the  effective 
use  and  training  of  volunteers;  consults 
with  State  and  Area  Agencies  and  Tribal 
grantees  in  the  development  of  goals, 
regulations,  instructions  and  poUcies; 
oversees  the  Nutrition  Officer  who 
provides  technical  assistance  and 
guidance  to  Regional  Offices,  States, 
Area  Agencies  on  Aging  and  service 
providers;  estabUshes  and  convenes  a 
nutrition  guidance  council  to  assess 
program  effectiveness  and  to  promote 
nutrition  and  dietary  standards;  and 
assures  planning  for  and  completion  of 
studies  and  evaluations. 

Provides  program  expertise  to  the 
Assistant  Secretary  for  policy 
development,  advocacy  and  progranr 
initiatives  vsrithin  its  assigned  program 
areas. 

Provides  technical  assistance  to  the 
Headquarters  and  Regional  Offices, 
State  and  Area  Agencies  on  Aging,  and 
other  organizations  on  their  statistical 
data  needs,  uses  of  data,  and  methods  of 
collecting  the  data. 

Fimds  and  administers  the  National 
Aging  Information  Center,  which 
compiles,  publishes  and  disseminates 
information  on  programs  funded  under 
the  Act,  as  well  as  demographic  data  on 
the  elderly  population  and  data  from 
other  Federal  agencies  on  the  health, 
social  and  economic  status  of  older 
pereons,  and  provides  technical 
assisttuice  and  training  to  State  and  area 
agencies  and  to  service  providere  on 


State  and  local  data  collection  and 
analysis. 

Assesses  results  of  these  activities  to 
develop  utilization  strategies.  Promotes 
information  dissemination  in 
professional  fields.  Develops  and 
manages  AoA  technical  information 
clearinghouse  to  ensure  dissemination 
of  information  such  as  best  practice 
models,  to  exchange  program 
experience  with  the  network  of  State 
and  Area  Agencies  on  Aging,  and  to 
coordinate  technical  information 
dissemination  requirements  with  other 
national  organizations  in  the  field  of 
aging. 

Supervises  and  provides  technical 
guidance  to  the  Regional  Offices  as  they 
implement  the  national  programs  of  the 
OAA.  Ensures  that  clear  and  consistent 
guidance  is  given  to  all  Regional  Offices 
on  program  and  policy  directives.  Issues 
substantive  operating  procedures  to 
guide  Regional  Office  staff  of  AoA  in  the 
conduct  of  thefr  responsibiUties; 
establishes  standards  for  performance 
plans  in  the  Regional  Offices;  regularly 
assesses  the  performance  of  AoA 
Regional  Office  staff  against  the 
established  standards. 

E.  Regional  Offices  on  Aging  (BFDl  to 
BFDX) 

Regional  Offices  on  Aging  are  headed 
by  a  Regional  Administrator  (RA)  who 
reports  to  the  Director,  Office  of 
Program  Operations  and  Development. 

Serve  as  the  focal  point  for  the 
development,  coordination  and 
administration  of  OAA  programs  within 
the  designated  HHS  region.  Represent 
the  Assistant  Secretary  for  Aging  within 
the  region,  and  provide  information  for, 
and  contribute  to  the  development  of, 
national  policy  dealing  with  the  elderly. 
Based  on  national  policy  and  priorities, 
establish  field  program  goals  and 
objectives. 

Serve  as  the  effective  and  visible 
advocates  for  the  elderly  to  Federal 
agencies  in  their  geographic  jurisdiction 
to  ensure  the  rights  and  entitlement  of 
the  elderly;  advise,  consult  and 
cooperate  with  each  Federal  agency 
proposing  or  administering  programs  or 
services  related  to  the  aging;  coordinate 
and  assist  in  the  planning  and 
development  by  public  (including 
Federal,  State,  Tribal  and  local  agencies) 
and  private  organizatibns  of 
comprehensive  and  coordinated 
services  and  opportunities  for  older 
individuals  in  each  community  of  the 
nation;  conduct  active  public  education 
of  officials  and  citizens  and  the  aged  to 
ensure  broad  understanding  of  the 
needs  and  capabilities  of  the  aged. 

Monitor,  assist  and  evaluate  State 
Agencies  on  Aging  administering 
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programs  suppOted  under  Titles  II,  in 
and  Vn  of  the  Ok\A,  and  Indian  Tritial 
Organizations  administering  projects 
under  Title  VL  Review  OAA  State  Plans 
on  Aging  and  approve  acceptable  plans 
or  recommend  disapproval  to  the 
Assistant  Secretary  for  Aging,  as 
appropriate.  Reiiommend  approval  m 
disapproval  of  r^onal  Title  FV 
applications  to  llie  Assistant  Secretary. 
Review  applications  and  recommend 
approval  or  disapproval  of  Title  VI 
applications  to  tbe  Assistant  Secretary. 

Advise  the  Assistant  Secretary  of 
problems  and  progress  of  programs 
through  the  Dir^or,  Office  of  Program 
Operations  and  Development; 
recommend  to  t^e  Assistant  Secretary 
changes  that  would  improve  OAA 
operations:  evaluate  the  efiisctiveness  of 
OAA  and  relate^  programs  in  the 
Region  and  recofiunend  to  the  Assistant 
Secretary  or  taM  positive  action  to  gain 
improvement;  aed  guide  agencies  and 
grantees  in  applications  of  policy  to 
specific  operatii|aal  issues  requiring 
resolution.  Faciltate  interagency 
cooperation  at  toe  Federal,  Regional 
Office,  State  an<|  Tribal  levels  to 
enhance  resounds  and  assistance 
available  to  the  elderly.  Disseminate  and 
provide  technical  assistance  regarding 
nutrition  guidelbies  and  developments 
to  State  and  Aref  Agencies,  Indian 
Tribal  Organizatf  one  and  nutrition 
service  provider*. 

Monitor  and  assist  State  and  Area 
Agencies  and  Indian  Tribal 
Organizations  in  the  implementation 
and  execution  of  the  long-term  caie 
ombudsman,  elcter  abuse  prevention, 
elder  rights  and  legal  assistance 
development,  an|d  outreach,  counseling 
and  assistance  ptx>grams,  and  the 
implementation  bf  elder  rights  imder 
Title  vn  of  the  OAA. 

Office  of  State  aikd  Community 
Programs  (BFl)  | 

Serves  as  the  focal  point  within  AoA 
for  the  operation^  administration, 
management  anj  assessment  of  the 
programs  authorized  under  Title  III  of 
the  OAA.  Also  carries  out  the  following 
responsibilities  ef  Title  II:  encourages 
and  assists  in  th«  provision  of 
information  to  older  people  with  the 
need  for  Suppletiental  Security  Income, 
Medicaid  and  Fqod  Stamps;  implements 
and  oversees  the  supportive  services 
and  nutrition  programs;  implements  and 
oversees  the  uniform  data  collection 
procedures  for  States;  implements  and 
oversees  the  responsibilities  for 
consultation  wim  other  Federal  agencies 
and  with  State  a|id  Area  Agencies  on 
Aging. 

implements  Title  III  of  the  OAA 
through  the  development  of  regulations. 


policies  and  guidance  governing  the 
development  and  enhancement  of 
comprehensive  and  coordinated  home 
and  community-based  care  service 
delivery  systems  by  State  and  Area 
Agencies  on  Aging.  Provides  guidance 
regarding  State  Plan  processing  and 
approval,  the  process  and  criteria  for 
approval  of  States'  Intrastate  Funding 
Formulas  for  the  allocation  and 
targeting  of  resources  within  States,  and 
implementation  of  the  Interstate 
Fimding  Formula  for  distribution  of 
Htle  ni  funds  among  States.  In  the  field, 
implements  Title  III  through  the 
provision  to  Regional  Office  staff  of  . 
guidance  and  information  concerning 
AoA  programs,  and  interpretation  of 
Title  in  program  regulations  and  policy. 
In  addition,  fosters,  oversees,  and 
assesses  the  implementation  of  Title  m 
by  States  and  Area  Agencies  through 
guidance  and  direction  to  Regional 
Office  staff  regarding  program  reviews, 
compliance  monitoring,  program  and 
system  development  and  enhancnnents. 
Etesigns  and  provides  training  and 
technical  assistance  for  program 
compliance,  effectiveness,  and 
enhancement. 

Develops  and  designs  the  criteria  for 
collecting,  analyzing  and  distributing 
program  performance  data  on  State  and 
Area  Agencies'  implementation  of  OAA 
programs,  and  prepares  that  data  for 
reporting  to  Congress,  the  public  and 
the  National  Agine  Information  Center. 

Provides  specialized  input  on  Title  n 
and  m  programs  to  long-range  planning, 
operational  plans  and  the  budget 
process.  Develops  program  plans  and 
instructions  for  AoA  Regional  Offices 
and  State  and  Area  Agencies  to  improve 
Title  m  programs  and  to  ensure  that  the 
objectives  of  the  OAA  in  fostering 
independence  and  life  with  dignity  are 
met 

Develops  policies,  guidance  and 
technical  assistance  to  State  and  Area 
Agencies  on  Aging  with  respect  to 
programs  under  Title  ni  of  the  OAA, 
including  the  development  and 
implementation  of  comprehensive  and 
coordinated  systems  for  supportive 
services,  congregate  and  home-delivered 
nutrition  services,  the  development  and 
operation  of  multipurpose  senior 
centOTs  and  the  delivery  of  legal 
assistance;  provides  guidance  and 
technical  assistance  to  AoA  Regional 
Office  Staff  in  the  effective 
implementation  of  programs  under  Title 
III  of  OAA;  designs,  implements  and 
provides  guidance  and  technical 
assistance  to  State  and  Area  Agencies  on 
Aging  and  service  providers  on  data 
collection  and  analysis  (Section 
202(b)(28))  and  on  uniform  data 
collection  procedures  for  State  Units  on 


Aging  (Section  202(b)(29));  consults 
with  State  and  Area  Agencies  on  Aging, 
service  providers  and  other  appropriate 
stakeholders  in  the  development  of 
goals,  regulations,  program  instructions 
and  policies  regarding  comprehensive 
end  coordinated  supportive  and 
nutrition  systems  of  services  for  older 
individuals. 

Develops  regulations  for  use  by  State 
and  Area  Agencies  on  Aging  and  local 
service  providers  responsible  for 
programs  under  Title  m  of  the  OAA. . 
Carries  out  the  functions  of  the 
designated  nutrition  officer,  who 
coordinates  nutritional  services  under 
the  Act  and  develops  the  regulations 
and  guidelines,  and  provides  technical 
assistance  regarding  nutrition  to  the 
AoA  Regional  Offices,  State  and  Area 
Agencies,  nutrition  service  providers, 
and  other  organizations;  in  coordination 
with  the  Office  of  Governmental  Affairs 
and  Elder  Rights,  serves  as  the  liaison  to 
the  United  States  Department  of 
Agriculture  and  other  Federal  agencies 
and  organizations  related  to  nutrition 
policy  and  program  issues. 

Administers  the  State  plan  hearing 
process  required  by  Section  307(c)(1)  of 
the  OAA  and  provides  the  analysis  and 
recommendations  for  the  Assistant 
Secretary's  decision  resulting  fit>m  the 
hearing. 

Provides  timely  and  accurate 
responses  to  requests  for  policy 
interpretation  and  technical  assistance 
firom  Congress,  State  and  Area  Agencies 
on  Aging,  and  the  general  public. 

Develops  and  operates  a  National 
Aging  Program  Information  System 
focused  on  the  information  needs  of 
AoA  and  the  Network  on  Aging  to  both 
manage  and  advocate  for  the  delivery  of 
effective  and  efficient  services  to  the 
elderly.  Coordinates  and  conducts 
operational  studies,  program  analyses, 
and  evaluations  on  special  issues  of 
concern  to  the  Secretary,  the  Assistant 
Secretary,  Regional  Offices,  and  State 
and  Area  Agencies  on  Aging.  Prepares 
reports  on  program  operations  under 
Title  in  for  the  Assistant  Secretary, 
other  AoA  offices,  the  Secretary,  the 
President,  Congress  and  the  public 

Through  the  analysis  of  State  Plans, 
evaluation  findings  emd  other  relevant 
material,  identifies  potential  Title  m 
pro-am  and  management  issues  and 
develops  recommendations  to  the 
Assistant  Secretary  on  possible 
solutions. 

Carries  out  the  Title  U  responsibilities 
related  to  facilitating  the  continuing 
development,  expansion  and 
improvement  of  home  and  community- 
based  service  systems  to  be  more 
responsive  at  the  community  level  to 
meet  the  sodai  and  human  service 
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needs  of  the  elderly.  Develops  and 
implements  special  initiatives  at  the 
national  level  for  building  strong 
interagency,  intergovernmental  and 
private  sector  partnerships  to  address 
age-related  issues  and  concerns  and 
promotes  these  initiatives  throughout 
the  network  of  agencies  involved  with 
older  Americans. 

Directs  and  assesses  the  development 
under  Title  ffl  of  the  OAA  of  State- 
administered,  home  and  community- 
based  long-term  care  systems,  and  social 
and  supportive  services  for  the  elderly. 
Initiates  and  encourages  expansion  of 
the  capacities  of  home  and  commimity- 
based  social  service  and  health  care 
systems  to  deliver  comprehensive 
services  to  the  elderly,  Strengthens  and 
extends  the  development  of  the 
continuum  of  care  principle  in  local 
community-based  social  services 
systems  for  the  elderly.  Provides 
technical  and  subject  matter  expertise 
for  the  development  of  these  systems, 
targeted  at  enhancing  the  capabilities  of 
State  and  Area  Agencies  and  local 
service  delivery  programs  to  improve 
their  service  to  older  people. 

Assists  State  and  Area  Agencies  and 
local  service  delivery  agencies  to 
analyze  program  trends  and  project 
needs  of  the  aging  population,  and  to 
develop  strategies  and  specific 
implementation  plans  to  enable  all 
levels  of  the  Aging  Network  to 
anticipate  and  adapt  to  community 
program  needs  in  the  future.  Develops 
policies,  guidance  and  technical 
assistance  to  the  Aging  Network  of 
States,  Area  Agencies,  service  providers, 
national  organizations,  state 
organizations,  local  organizations  and 
academia.  Focuses  primarily  on  the 
development  of  systems  of  care  at  the 
community  or  local  level.  Coordinates 
with  the  Division  of  Program 
Management  and  Analysis  to  achieve  a 
fully  integrated  approach  for  the 
enhancement  of  systems  of  care 
throughout  the  nation. 

Assists  in  the  collection  and  analysis 
of  demographic  and  socio-economic 
information  related  to  the  aging. 
Maintains  a  knowledge  of  data 
generated  by  a  wide  range  of 
organizations;  provides  liaison  with  the 
Federal  Task  Force  On  Aging  Statistics;    . 
in  support  of  planning  and  program 
requirements,  performs  routine  and 
special  statistical  analyses  of  data  for 
AoA  offices,  other  Federal  and  non- 
Federal  organizations,  and  the  general 
public. 


Office  for  American  Indian,  Alaskan 
Native,  and  Native  Hawaiian  Programs 
(BF2) 

On  behalf  of  individuals  who  are 
older  Native  Americans,  serves  as  the 
effective  and  visible  advocate  within  the 
Department,  with  other  Departments 
and  agencies  of  the  Federal 
Government,  and  with  State,  local  and 
tribal  governments  regarding  all  Federal 
policies  affecting  Native  American 
elders.  Additionally,  advocates  and 
promotes  linkages  among  national 
Indian  organizations,  national  aging 
organizations,  and  national  provider 
organizations  with  the  goal  of  enhancing 
the  interests  of  and  services  to  Native 
American  elders. 

Recommends  to  the  Assistant 
Secretary  policies  and  priorities  with 
respect  to  the  development  and 
operation  of  programs  and  activities 
relating  to  individuals  who  are  older 
Native  Americans.  The  Office 
coordinates  activities  among  other 
Federal  departments  and  agencies  to 
ensure  a  continuum  of  improved 
services  through  memoranda  of 
agreements  or  through  other  appropriate 
means  of  coordination.  Carries  out  the 
following  responsibilities  of  Title  U: 
evaluates  the  outreach  under  Title  III 
and  Title  VI  and  recommends  necessary 
action  to  improve  service  delivery, 
outreach,  and  coordination  between 
Title  III  and  Title  VI  services; 
encourages  and  assists  the  provision  of 
information  to  older  Native  Americans 
with  need  for  Supplemental  Security 
Income,  Medicaid,  food  assistance, 
housing  assistance,  and  transportation 
assistance;  develops  research  plans, 
conducts  and  aixanges  for  research  in 
the  field  of  Native  American  aging; 
collects,  analyzes,  and  disseminates 
information  related  to  problems 
experienced  by  older  Native  Americans, 
including  information  on  health  status 
of  older  individuals  who  are  Native 
Americans,  elder  abuse,  in-home  care, 
and  other  problems  unique  to  Native 
Americans;  develops,  implements,  and 
oversees  the  uniform  data  collection 
procedures  for  Tribal  and  Native 
Hawaiian  Organizations;  and 
implements  and  oversees  the 
consultation  requirements  of  Title  II  as 
they  apply  to  Native  American  issues. 

Chairs  the  Interagency  Task  Force  on 
Older  Indians  which  is  comprised  of 
representatives  from  the  Federal 
departments  and  agencies  with  an 
interest  in  the  welfare  of  individuals 
who  are  older  Indians  and  makes 
recommendations  to  the  Assistant 
Secretary  at  six  month  intervals,  to 
facilitate  coordination  among  Federally 


funded  programs  and  improve  services 
to  older  Indians. 

Provides  the  Native  American  input 
to  the  Office  of  Program  Development 
for  inclusion  in  AoA's  research  plan.  In 
addition,  collaborates  with  the  Office  of 
State  and  Community  Programs  on  Title 
VI— Title  III  coordination. 

Provides  input  and  feedback  to  the 
Ofiice  of  Program  Development  for  the 
development  and  operation  of  Resource 
Centers  on  Native  American  Elders 
which  gather  information,  perform 
research,  provide  for  dissemination  of 
results  of  the  research,  and  provide 
technical  assistance  and  training  to 
those  who  provide  services  to  Native 
American  elders. 

Provides  specialized  input  on  Title  VI 
programs  and  the  Native  American 
components  of  Title  II  and  Title  VII-B 
programs  to  other  Offices  for  long  range 
planning,  operational  plans,  research 
and  training,  and  the  budget  process. 
Determines  the  Title  VI  grant  amounts 
from  annual  appropriations.  Develops 
testimony  and  background  documents 
concerning  Native  Americans  for  use  by 
the  Assistant  Secretary. 

Serves  as  the  AoA  focal  point  for  the 
administration  and  assessment  of  the 
programs  authorized  under  Title  VI  and 
the  Native  American  Organization 
provisions  of  Title  VH-B  of  the  OAA, 
including  administering  grants, 
cooperative  agreements  and  contracts. 
Implements  the  American  Indian, 
Alaskan  Native  and  Native  Hawaiian 
programs  in  the  field  through  provision 
of  program  and  policy  direction, 
training  and  overeight  to  the  Regional 
Offices  in  the  execution  of  the  Native 
American  components  of  their  Title  H, 
Title  VI  and  Title  VII-B  responsibilities. 
Oversees  the  Regional  Offices' 
monitoring  of  Title  VI  grantees. 
Arranges  for  and  manages  on-going 
training  and  technical  assistance  for 
Title  VI  grantees.  Coordinates  additional 
training  and  technical  assistance  with 
other  projects  managed  by  the  Office 
Program  Development. 

Office  of  Program  Development  (BF3) 

Develops  AoA  plans  and  priorities  for 
evaluation  of  programs,  with  subject 
matter  input  from  appropriate  units. 
Manages  contracting  for  mandated 
evaluation  projects  and  performs 
intramural  evaluation  studies.  Prepares 
reports  of  the  results  of  program  and 
impact  evaluations  conducted  by  and 
for  AoA,  with  technical  input  from 
other  AoA  units. 

Maintains  information  on  programs  in 
other  Federal  agencies  and  national 
voluntary  agencies  which  have  potential 
for  relating  to  research,  demonstration 
and  training  strategies. 


65346 


Fedaral  Regiater  /  Vol.  60.  No.  243  /  Tuesday.  December  19,  1995  /  Notices 


Plans,  directs  anid  evaluates  activities 
autliorized  under  Title  IV  of  tlie  OAA. 
Conducts  activities  for  the  development 
of  adequate  knowl^ge  for  improving 
the  circumstances  bf  older  people. 
Develops  a  knowledge  base  for  policy 
decisions  and  pro-am  development 
and  coordination  through  support  of  a 
wide  range  of  research,  demonstration, 
and  training  activities. 

Prepares  the  planning  docxunents  for, 
and  coordinates  the  development  of.  the 
annual  discretionary  fimds  program 
announcement.  Provides  technical  input 
for  Congressional  qnd  budget 
presentations  related  to  the  research  and 
demonstration  program.  Evaluates 
research,  demonstiBtion  and  training 
grant  and  contract  proposals;  and 
recommends  apprqval/disapiHDval, 
monitors  progress,  gives  teduical 
guidance  to  and  evaluates  the 
performance  of  grahtees  and  contractors. 
Analyzes  and  interprets  project  results 
and  recommends  technical  applications. 
Promotes  coordination  of  research  and 
demonstrations  with  other  national, 
field  and  local  programs  related  to 
agln^. 

Within  overall  A^A  strategy  and  long 
range  plans,  conducts  continuing 
studies  and  periodic  reviews  of 
personnel  needs  and  resources  in  the 
field  of  aging.  Planf  and  assesses  AoA's 
activities  to  ensure  trained  staff  for 
programs  serving  older  Americans. 
Develops  and  monitors  a  national  plan 
for  increasing  thes^  resources,  and 
prepares  reports  thtreon  for  AoA,  the 
Federal  Council  onthe  Aging,  the 
Secretary,  the  Presid«it  and  Congress. 

Admini^ers  a  program  throu^grants 
and  contracts  for  developing  curricula 
and  providing  trailing  related  to 
preparation  for  professional,  teaching, 
research,  and  paraprofi9ssi(Hial  careers 
in  the  field  of  aging,  Makes  grants  for 
planning,  developing,  and  operating 
multi-disciplinary  centers  of 
gerontology  designed  to  serve  the 
purposes  set  forth  i|nder  Title  IV  of  the 
OAA.  including  the  monitoring  of  such 
grants  aa  a  continuing  basis. 

Develops  standeoris.  optional  models, 
and  "best  practice"  suggestions  on 
services  to  the  elderly  for  use  by  the 
Regional  Offices,  aild  State  and  Area 
Agencies  on  Agings  Develops  technical 
assistance  material  land  in-service 
training  ciuricula  concerning  these 
standards,  models,  pnd  best  practice 
suggestions. 

Provides  technical  input  on  research, 
demonstration  and  training  programs  to 
the  AoA  planning  aid  policy 
development  activities,  legislative 
activities  and  the  aanual  budget 
development  cycled  Participates  in 
Departmmital  and  ititn^epartmental 


activities  which  concern  health  and 
social  services:  reviews  and  comments 
on  Departmeotal  regulations  and 
policies  regarding  health  programs  and 
institutional  and  non-institutional  long 
term  care  services. 

Manages  a  program  for  the  collection, 
analysis,  and  dissemination  of 
information  related  to  the  needs  and 
problems  of  older  persons.  Develops 
and  coordinates  initiatives  with  other 
Federal  agencies,  national  aging 
organizations  and  universities  to  fill 
gaps  in  information  in  the  field  of  aging. 

Reviews  all  products  from  AoA,  the 
OAA  network,  and  other  sources  of 
information  on  aging  to  identify  new 
findings  which  will  be  useful  to  older 
people  and  professionals  operating  in 
the  field  of  aging.  Determines  the 
relative  utility  of  each  product,  its 
potential  users,  and  the  most  effective 
way  to  disseminate  information  to  users. 

Dated:  December  12, 1995. 
Fsnumdo  M.  Teir— Gil. 
Assistant  Secretaiy  for  Aging. 
[PR  Doa  95-30732  Filed  12-18-95;  8:45  am] 
oooc4iw-ei-p 


Agency  for  Health  Care  PoNcy  and 


MeetUig  of  ttia  National  Advtaory 
Council  for  Health  Care  Policy, 
Reeearch,  and  Evaluation 

agency:  Agency  for  Health  Care  Pdicy 
and  Research,  HHS. 

ACTION:  Notice  of  public  meeting. 


':  M  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation. 

tMTES:  The  meeting  will  be  open  to  the 
pubUc  on  Friday,  January  26.  btan  8:30 
a.m.  to  5  p.m. 

AOORESSES:  The  meeting  will  be  held  at 
the  Madison  Hotel,  1177  5th  Street. 
NW.,  Washington,  DC  2005. 

FOR  FURTHER  MFORMATION  CONTACT: 
Deborah  L.  Queenan.  Executive 
Secretary  of  the  Advisory  Council  at  the 
Agency  for  Health  Care  Policy  and 
Research,  2101  East  Jefferson  Street, 
Suite  603,  Rockville,  Maryland  20852, 
(301) 594-1459. 

In  addition,  if  sign  language 
interpretation  or  other  reasonable 
accommodation  for  a  disability  is 
needed,  please  contact  Linda  Reeves, 
the  Assistant  Administrator  for  Equal 
Opportunity,  AHCPR,  or  (301)  594-6665 
no  later  tiian  January  19, 1996. 


SUPPLEiENTARY  INFORMATION: 

I.  Pnrpoee 

Section  921  of  the  Public  Heahb 
Service  Act  (42  U.S.C.  299c)  establishes 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation.  The  Council  provides   . 
advice  to  the  Secretary  and  the 
Administrator.  Agency  for  Health  Care  ' 
Policy  and  Research  (AHCPR).  on 
mattere  related  to  AHCPR  activities  to 
enhance  the  quality,  appropriations,  and 
effectiveness  of  health  care  services  and 
access  to  such  services  through 
scientific  research  and  the  promotion  of 
improvements  in  clinical  practice  and . 
in  the  organization,  financing,  and 
delivery  of  health  care  services. 

The  Council  is  composed  of  public 
membere  appointed  by  the  Secretary. 
These  membere  are:  Robert  A.  Berenson, 
MS).;  F.  Marian  Bishop.  Ph.D.;  Linda 
Bumes  Bolton.  Dr.  P.H^  John  W. 
Danaher.  MJ).;  Helen  Darling.  M.A.; 
Nancy  J.  Kaufinan.  M.S.:  William  S. 
KisOT.  M.D.;  Robert  M.  Krughoff;  Rise  J. 
Lavizzo-Mourey.  MJ3.:  W.  David  Leak. 
M.D.;  Harold  S.  Luft.  Ph.D.;  Barbara  J. 
McNeil.  M.D.:  Walter  J.  McNemey. 
M.H.A.;  Edward  B.  Peirin.  Ph.D.;  Louis 
F.  Rossiter.  Ph.D.:  Albert  L.  Sui.  M.D.; 
and  Ellen  B.  White.  M.B.A. 

There  also  are  Federal  ex-offido 
membere.  These  membere  are: 
Administrator,  Substance  Abuse  and 
Mental  Health  Services  Administration; 
Director.  National  Institutes  of  Health: 
Director.  Centere  for  Disease  Control 
and  Prevention:  Administrator.  Health 
Care  Financing  Administration: 
Commissioner,  Food  and  Drug 
Administration;  Assistant  Seoetary  of 
Defianse  (Health  Afflaire):  and  Chief 
Medical  Director,  Department  of 
Veterans  Affaire. 

IL  Agenda 

On  Friday.  January  26. 1996.  the 
meeting  will  begin  at  8:30  a.m.  with  the 
call  to  order  bylhe  Council  Chairman. 
The  Administrator,  AHCPR.  will  update 
the  status  of  cujnent  Agency  issues  and 
program  initiatives.  Coimcil  will  then  . 
discuss  the  issues  of  health  services 
research  work  force  and  education, 
public/private  sector  collaboration,  and 
the  large  grant  review  process.  The 
meeting  will  adjourn  at  5:00  p.m. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  December  7, 1995. 
Clifton  R.  Gaus, 
AdministiaUx. 

(PR  Doc.  95-30742  Filed  12-18-95;  8:45  am| 
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Food  and  Drug  Adminiatration 
[Doctot  No.  95M-0397] 

Progreaalve  Angioplasty  Systems, 
Inc.;  Premarket  Approval  of  the  PAS 
Lacrosse^^  PICA  Catheter 

AQENCY:Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice.. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Progressive  Angioplasty  Systems,  Inc., 
Menio  Paric,  CA,  for  premarket  approval, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  the  PAS 
LaCrosse™  PTCA  Catheter.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  September  27, 1995,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  January  18, 1996. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effiectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  E^ug  Administration,  12420 
Parklawn  Dr.,  rm .  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Veronica  Price,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8243. 

SUPPLEMENTARY  INFORMATION:  On  April 
4, 1994.  Progressive  Angioplasty 
Systems,  Inc..  MenIo  Park,  CA  94025- 
1516,  submitted  to  CDRH  an  application 
for  premarket  approval  of  the  PAS 
LaCrosse™*  PTCA  Catheter.  The  device 
is  a  percutaneous  transluminal  coronary 
angioplasty  (PTCA)  dilatation  catheter 
and  it  is  indicated  for  balloon  dilatation 
of  the  stenotic  portion  of  a  coronary    ■ 
artery  or  bypass  graft  stenosis  for  the 
purpose  of  improving  myocardial 
perhision. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Qrculatory 
System  Devices  Panel  of  the  Medical 
Dievices  Advisory  Committee,  an  FDA 
advisory  committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicated  information  previously 
reviewed  by  this  panel.  On  September 
27. 1995,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 


from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  ofHce 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  areview  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
pietitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitionere  may,  at  any  time  on  or 
before  January  18, 1996,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Healtii  (21  CFR  5.53). 


Dated:  December  4, 1995. 
Joseph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
|FR  Doc.  95-30743  Filed  12-18-95;  8:45  ami 

aiLUNQ  CODE  41W-41-F 

[Docket  Na  95M-0383] 

Bioetica.  Inc.;  Premarket  Approval  of 
HEMOSTAGENE®  At>sort>at)le 
Collagen  Hemostatic  Sponge 

AQGNCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY;  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Bioetica, 
Inc.,  Westbrook,  ME,  on  behalf  of 
Coletica,  S.  A.,  Lyon,  France,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  HEMOSTAGENE®  Absorbable 
Collagen  Hemostatic  Sponge.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  August  15, 1995,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  January  18, 1996. 
ADDRESSES:  Writien  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frances  M.  Curtis,  Center  for  Devices 
and  Radiological  Healtii  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-3090. 

SUPPLEMENTARY  INFORMATION:  On  August 
30. 1993,  the  U.S.  representative. 
Bioetica,  Inc.,  Westbrook,  ME  04092,  on 
behalf  of  Coletica,  S.  A..  Lyon,  France, 
submitted  to  CDRH  an  application  for 
premarket  approval  of 
HEMOSTAGENE®  Absorbable  Collagen 
Hemostatic  Sponge.  The  device  is  an 
absorbable  hemostatic  agent  and  is 
indicated  for  use  in  surgical  procedures 
(other  than  in  neurosurgical, 
ophthalmic,  and  urological)  as  an 
adjunct  to  hemostasis  when  control  of 
bleeding  by  ligature  or  conventional 
procedures  is  ineffective  or  impractical. 
In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  General  and 
Plastic  Surgery  Devices  Panel  of  the 
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Medical  Dofvices  Advisory  Ccmunittee, 
an  FDA  advisoiv  conunittee.  for  review 
and  lecommenaitiai  because  the 
infonnaticm  in  tlie  PMA  substantially 
duplicates  infonikatiini  {neviously 
reviewed  by  thislpaneL 

On  August  15.1996.  CDRH  approved 
the  application  li(jr  a  letter  to  the 
applkant  from  the  Director  of  the  OfBca 
of  Device  Evahia^oo.  CIXtH. 

A  summary  of  qie  safsty  uid 
effectiveness  data  on  which  CDRH 
based  its  approvfl  is  on  file  in  the 
Dockets  ManagBJMint  Branch  (addrsss 
^bovs)  and  is  av«lable  from  that  office 
ikpon  written  rsmiest  Requests  should 
be  idsntifled  uriw  the  name  of  the 
device  andihe  dtdcet  number  found  in 
bndEets  in  the  hsading  of  this 
document. 


Section  515(d)(3)  of  the  act  authmizes 
any  intatested  pttson  to  petition,  under 
sectton  515(g)  of  kha  act.  for 
administrative  r«view  cd  O^RH's 
dedska  to  appn^  this  wplication.  A 
petitionar  may  r^iast  either  a  fatvul 
Mwing  undsr  p«t  12  (21 CFR  p«t  12) 
of  PDA's  adminiltrative  practices  and 
procedures  rsgulations  or  a  review  of 
the  applicatioD  a^  CCKH's  action  by  an 
independeitt  advisory  oommittee  o( 
expsits.  A  pctititii  is  to  be  in  the  fonn 
of  a  petttioo  for  rioonsidsffation  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
patitianar  shall  idsntify  tlM  fonn  of 
review  raquesteq  (hearing  (» 
indepoident  advisory  ccmunittee)  and 
shall  sulmiit  with  the  petition 
suiqxvting  data  4nd  infonnMion 
showing  that  the|e  is  a  genuine  and  ' 
substantial  issue  pf  material  fact  fm 
resolution  throu^  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Isglslsr.  If  FDA  ^ts  the  petition,  the 
notice  will  state  pe  issue  to  be 
revievyed.  the  foi|n  of  the  review  to  be 
used,  the  persons  ««^o  may  participate 
in  the  review,  th4  time  and  place  where 
the  review  will  ocxnir,  and  c^er  details. 

Petitioners  may,  at  any  time  on  or 
before  Janiiary  19, 1996,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office^  above  between  9  ajn. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  52q(h)  (21  U.S.C.  360e(d}, 
360j(h)))  and  imder  authority  delegated 


to  the  CommissiOBer  of  Food  and  Drugs 
(21  CFR  5.10)  and  radelegated  to  the 
Director.  Csnter  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  November  29, 199S. 
leseph  A.  Levitt. 

DtputyDinctor  for  Regulatioai  Policy,  Cmtar 
farDmrkatandRadioiagtcalHBahh. 
(FR  Doc  95-30ee7  nied  12-18-05;  8:45  am) 


New 


AOBICY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


r:  The  Food  and  Drug 
Administratioii  (FDA)  is  announcing  its 
approval  ot  the  supplemental 
q>ldication  by  Cnailear  Coqi., 
&iglewood.  00,  for  premaiket  approval, 
under  section  515  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act),  of  a 
new  indication  for  use  for  the  Nucleus 
22-Channel  Codilear  Implant.  FDA's 
Crater  fat  Devices  and  Radiological 
Health  (CEMIH)  notified  the  applicant, 
by  letter  of  August  21, 1995,  of  the 
^>proval  of  the  application. 
DATES:  Petitions  tot  administrative 
review  by  January  18. 1996. 
AOORCIMI.  Address  written  requests  for 
copies  of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  E^ug  Administratitm,  12420 
Psridawn  Dr.,  im.  1-23,  Rockville,  MD 
20857. 

FOR  FUNTHifl  ■irOWMATlCN  CONTACT: 
Marilyn  Flack.  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2080. 

SUPKBKNTAIIY  MFOfMATION:  On  August 
8, 1992,  Cochlear  Corp.,  Englewood,  CO 
80112,  submitted  to  CDRH  a 
supplemental  application  for  premaricet 
approval  of  an  expanded  indication  for 
use  for  the  Nucleus  22-Channel 
Cochlear  Implant.  The  device  was 
(»iginally  approved  in  1985  for  use  in 
adiiilts  who  demonstrated  postlinguistic, 
bilateral,  sensorineural  hearing  loss  and 
obtained  little  or  no  benefit  from 
conventional  amplification.  It  was 
approved  in  1990  for  use  in  children 
who  demonstrated  bilateral,  profound, 
sensorineural  hearing  loss  and  obtained 
little  or  no  benefit  bom  conventional 
amplification  or  vibrotactile  hearing 
aids.  The  expanded  indication  for  use 


now  includes  patients.  18  years  and 
older,  who  have  bilateral,  postlinguistic. 
sensorineural  hearing  impairment  and 
obtain  limited  benefit  from  appropriate 
binaural  hearing  aids.  LimitCKl  benefit 
from  amplification  is  defined  by  test 
scores  of  30  percent  conect^or  less  in 
the  best-aideid  listening  condititm  on 
tape-recorded  tests  of  open-set  sentence 
recognition.  These  patients  typically 
have  low  finquency  residual  hearing  in 
the  moderate-to-profound  range  sua 
profound  (greater  than  or  equal  to  90 
dBHL)  heering  loss  in  the  mid-to-high 
speech  frequencies. 

On  Ai»il  20, 1995.  the  Ear.  Nose  and 
Throat  Devices  Advisory  Panel,  an  FDA 
advisory  panel,  reviewed  and 
recommended  approval  of  the 
supplemental  application. 

On  August  21. 1995.  CDRH  approved 
the  supplemeotal  aj^lication  by  a  letter 
to  the  applicttit  from  die  Director  of  die 
Office  at  Device  Evaluation,  CDRH. 

Asummary  of  the  safety  and 
efiectiveness  data  on  which  CDRH 
based  its  af^roval  is  on  file  in  the 
Dockets  Management  ftandi  (address 
above)  and  is  available  frtun  th^  oCBce 
upon  written  request  Requests  should 
be  identified  wridi  the  name  of  the 
device  and  the  dodcet  number  found  in 
brackets  in  the  heading  of  this 


Section  515(dK3)  of  die  act  (21  U.S.C 
360e(d)(3))  autluHizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C  3eOe(g)),  fat 
administrative  review  of  CDRH's 
decision  to  approve  this  supplemental 
application.  A  petitioner  may  request 
either  a  f(umal  hearing  imder  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procediires  regulations  or 
a  review  of  the  si^iplementd 
application  and  CCMlH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsidwation  imder  § 
10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whrther  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 


place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  18, 1996,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  315(d).  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authwity  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Healtii  (21  CFR  5.53). 

Dated:  December  4, 1995. 
JoMfih  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  95-30815  Filed  12-18-95;  8:45  amj 
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[Docket  No.  95M-0395] 

Pharmacia,  Inc.;  Pramarket  Approval  of 
Modal  WS-100  PIfolens  Ultraviolet- 
Absorbing  Silicone  Posterior  Chamber 
Intraocular  Lens 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Pharmacia,  Inc.,  Dublin,  OH,  for 
premailcet  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  Model  WS-100  Piiolens  ultraviolet- 
absorbing  silicone  posterior  chamber 
intraocular  lens.  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  July 
20, 1995,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  January  18, 1996. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ashley  A.  Boulware,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2053. 


SUPPt-EMENTARY  INFORMATION:  On 
February  28. 1994,  Pharmacia,  Inc., 
Dublin,  OH  43017,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
Model  WS-100  Piiolens  ultraviolet- 
absorbing  silicone  posterior  chamber 
intraocular  lens.  The  device  is  a 
posterior  chamber  intraocular  lens  and 
is  indicated  for  primary  implantation  for 
the  visual  correction  of  aphakia  in 
persons  60  years  of  age  or  older  in 
whom  a  cataractous  lens  has  been 
removed  by  extracapsular  cataract 
extraction. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  tiie  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990.  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel.  On  )uly  20, 
1995,  CDRH  approved  the  application 
by  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  Aat  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 


Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  January  18, 1996,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
dociunent.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Healtii  (21  CFR  5.53). 

Dated:  November  29, 1995. 
foaeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health . 

|FR  Doc.  95-30698  Filed  12-18-95;  8:45  am] 
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[Docket  No.  9SN-02S3J] 

Analysis  Regarding  The  Food  and    . 
Drug  Administration's  Jurisdiction 
Over  Nkiotine-Containing  Cigarettes 
and  Smokeless  TotMcco  Products; 
Correction 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice;  analysis  regarding 

agency  jurisdiction;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  August  11. 1995  (60  FR 
41453).  In  the  notice,  FDA  published  a 
document  entitled  "Nicotine  In 
Cigarettes  And  Smokeless  Tobacco 
Products  Is  A  Drug  And  These  Products 
Are  Nicotine  Delivery  Devices  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,"  and  announced  the  availability  of 
appendices  to  this  document.  The 
agency  has  identified  some  proofreading 
inaccuracies  in  the  references  listed  in 
the  document.  This  document  corrects 
those  errora. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  L.  Chao,  Office  of  Policy  (HF- 
23),  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857,  301-827-3380. 

In  FR  Doc.  95-20052.  appearing  on 
page  41453  in  the  Federal  Register  of 
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Q5351 


August  11, 1995^  the  following 
corrections  are  i&ade: 

1.  On  page  41956,  in  footnote  89, 
"1588"  is  corre(ted  to  read  "1558,"  and 

.  on  the  same  pag^,  in  footnote  90,  in  Hne 
1,  "MDG"  is  corrected  to  read  "MDB". 

2.  On  page  41957,  in  footnote  91,  in 
line  1,  the  phrase  "of  behavioral 
dependence"  is  tx>rrBcted  to  read  "of 
and  behavioral  dependence". 

3.  On  page  41958,  in  footnote  93,  in 
line  4,  "Parmaati  Biochem.  Behav."  is 
corrected  to  reed  "Pharmacol. 
Biochemistry  &■  Behav." 

4. 0\  page  41960,  in  footnote  101,  in 
line  4,  "Page  50"  is  ccnrected  to  read 
"Pages  50-51."  i 

5.  On  page  41961,  in  footnote  105,  in 
line  2,  "231-23^'  is  corrected  to  read 
"231-241." 

6.  On  page  41988,  in  footnote  172.  in 
line  8.  "12641-40"  is  corrected  to  read 
"02641-02646".) 

7.  On  page  41Q21.  in  footnote  240a.  in 
line  13.  "July  25;  2995"  is  corrected  to 
xeml  "July  25, 1995)." 

Dated:  Decambet  12, 1995. 
WittiuiiB.Sdnilii, 
Deputy  Commissioner  for  Policy. 
fPR  Doc.  95-3074^  Filed  12-18-95;  8:45  ami 


OOPS  iMW  ti  r 
Health  Service 


PufoHc  Health 

Food  and  Drug  Adminiatration 

Stalament  of  Or^anliation,  Funetiona, 
and  Dalagatlona  of  Authority 

Part  H.  Chaptef  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  I^lth  and  Human 
Services  (35  FR  3685,  February  25, 
1970,  and  56  FR  29484.  June  27, 1991, 
as  amended  most  recently  in  pertinent 
part  at  59  FR  17|06,  April  11, 1994)  is 
amended  to  reflebt  the  following 
reorganization  within  the  Center  for 
Devices  and  Radiological  Health 
(CDRH),  Office  of  Operations,  Pood  and 
Drug  Administration  (FDA). 

The  Center  for!  Devices  and 
Radiological  Hedlth  is  abolishing  the 
Office  of  Health  Physics  (OHP).  the 
Office  of  Health  Affairs  (OHA).  and  the 
Office  of  Standards  and  Regulations 
(OSR)  and  realig}iing  their  functions 
into  existing  line  and  staff  offices  within 
the  Center.  The  goal  of  this  realignment 
is  to  more  effiectwely  manage  the 
resources  invested  in  these  functional 
areas,  consolidate  similar  functions, 
realign  medical  sxpertise  closer  to 
program  needs,  and  streamline  the 
current  organizational  structure. 

Under  section  HF-B,  Organization: 


1.  Delete  subparagraphs  Office  of 
Health  Physics  (HFW12),  the  Office  of 
Health  Affoirs  (HFW13),  and  the  Office 
of  Standards  and  Regulations  (HFW14) 
under  para^ph  Center  for  Devices  and 
Radiological  Health  (HFW).  in  their 

'  entirety. 

2.  Insert  the  following  new 
subparagraphs  under  paragraph  Office 
ofOperotiona  (HFA9),  Center  for 
Devices  and  Radiological  Health  (HFW) 
reading  as  follows: 

Office  of  Systems  and  Management 
(HFWll).  Advises  the  Center  Director 
regarding  all  administrative 
management  matters. 

Plans,  develops,  and  implements 
Center  management  policies  and 
programs  concerning  financial  and 
human  resource  management,  contracts 
and  grants  management,  conference 
management,  occupational  safety, 
organizational,  and  general  office 
services  support. 

Develops  and  implements  the  Center's 
long-range,  strategic,  and  operational 
plans. 

Develops  and  applies  evaluation 
techniques  to  measure  the  e%ctiveness 
of  Center  programs. 

Provides  general  informaticm  and 
technical  publication  services  to  the 
Center. 

Plans,  conducts,  and  coordinates 
Center  committee  management 
activities. 

Determines  and  implements  Center 
strategy  and  utilization  of  information 
management  resources. 

Designs  administrative,  scientific,  and 
technical  information  systems  in 
support  of  Center  programs. 

Provides  assistance  to  Center  staff  in 
accessing  information  necessary  to  carry 
out  the  Center's  mission. 

Coordinates  requests  and  Center 
activities  pertaining  to  the  Freedom  of 
Information  and  Privacy  Acts. 

Office  (rf  Health  and  Indnstry 
Programs  (HFWG).  Analyzes  medical 
device  and  radiation-emitting  product 
user-related  problems  and  conducts 
research,  applying  systems  analysis  and 
human  factors  to  problem  identification 
and  solution  strategies.  Implements  and 
evaluates  user-related  solution 
strategies. 

Conducts  and  evaluates  programs  to 
provide  technical  and  other 
nonfinancial  assistance  to  small 
manufacturers  of  medical  devices  to    ■ 
promote  their  understanding  of 
compliance  with  the  medical  device 
amendments  and  regulations. 

Provides,  maintains,  and  applies 
expertise  in  communications  technology 
in  support  of  Center  and  FDA  programs. 

Develops  and  implements  strategies 
for  obtaining,  analyzing,  and 


incorporating  the  views  and  needs  of 
health  professionals,  lay  device  usere, 
and  industry  into  the  Center  policy  and 
decision-making  processes  as  well  as  in 
problem  analysis,  resolution  strategy 
development,  implementation,  and 
evaluation  processes. 

Establishes  and  operates  a  program  to 
implement  the  Mammography  CMlity 
Standards  Act  of  1992. 

Provides  leadership  and  technical 
expertise  to  the  Center  and  other 
Departmental  components  in  applying 
health  physics  procedures  and  radiation 
protection  principles. 

Advises  ue  Center  Director  and 
appropriate  Agency  officials  on  FDA 
regulation  development  responsibilities 
relating  to  medical  devices  and 
radiological  health  activities.  Serves  as 
the  Center  focal  point  for  liaison  on 
regulations  development  activities  mth . 
the  Office  of  General  Counsel. 

Coordinates  the  development,  review 
and  submission  Of  Federal  Register 
publications  for  the  Center.  Prepares 
positiiHi  statements  for  the  Center  on 
standards  promulgated  by  other 
orranizations. 

Coordinates  international  relations 
activities  as  required  by  the  Safe 
Medical  Devices  Act  of  1990. 

Office  of  Science  and  Technology 
(HFWE).  Provides  scientific  support  and 
laboratory  analyses  in  response  to  the  ,, 
program  needs  of  othei:  Center  and 
Agency  components. 

Plans,  develops,  and  implements  an 
intramural  science  program  covering 
key  areas  of  engineering,  physics,  and 
biology;  develops,  modifies,  and 
validates  test  methods  and  measurement 
techniques,  risk  assessments  and  hazard 
analyses,  and  generic  techniques  to 
enlumce  product  safety  and  usefohiess. 

Provides  scientific  and  engineering 
support  in  the  review  of  regulatory 
documents,  the  development  of 
regulatory  decisions,  and  the  analysis  of 
postmaricet  surveillance  issues. 

Plans,  conducts,  or  stimulates 
research  on  the  human  health  effiects  of 
radiation  and  medical  devices. 

Participates  in  the  development  of  . 
national  and  international  consensus 
standards  and  voluntary  guidelines      * 
through  interaction  with  appropriate 
standards  committees;  coordinates  with 
other  standards-setting  groups 
representing  national  and  international 
standards-setting  organizations; 
conducts  the  review  and  analysis  of 
performance  standards,  guides  and 
documents  related  to  the  Center's 
mission. 

Establishes  official  liaisons  with 
Standards  Development  Organizations. 
Coordinates  the  liaison  within  the 
Center.  Establishes  and  maintains 


records  on  committee^iarticipation  and 
status  of  medical  device  standards  used 
by  the  Center. 

■  3.  Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successora. 

Dated:  November  28, 1995. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
[FR  Doc.  95-30813  Filed  12-18-95;  8:45  am) 
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Food  and  Drug  Adminiatration 

Statement  of  Organization,  Funetiona, 
and  Delegattona  of  Authority 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25, 
1970,  and  56  FR  29484,  June  27, 1991, 
as  amended  most  recently  in  pertinent 
part  at  60  FR  53382,  October  13, 1995) 
is  amended  to  reflect  the  change  in  title 
of  the  International  Affairs  Staff  to  the 
Office  of  International  Affaire,  Office  of 
External  Affairs  (OEA),  in  the  Food  and 
Drug  Administration  (FDA). 

The  Office  of  International  Affairs 
will  continue  to  serve  as  the  Agency 
focal  point  for  developing  and 
maintaining  international 
communications  and  programs.  FDA 
believes  that  the  increase  in 
international  activity  with  regard  to 
FDA  regulated  products  and  activities 
necessitates  the  elevation  of  the 
International  Affairs  Staff  to  office  level 
status  within  OEIA  and  that  this  action 
further  enhances  the  management  and 
coordination  of  Agency  international 
activities. 

Under  section  HF-B,  Organization: 

1.  Delete  the  subparagraph. 
International  Affairs  Staff  (HFAQA), 
under  the  Office  of  External  Affairs 
(HFAQ),  in  its  entirety  and  insert  a  new 
subparagraph.  Office  of  International 
Affaire  (HFAQA),  under  the  Office  of 
External  Affairs  (HFAQ),  reading  as 
follows: 

Office  of  International  Affairs 
(HFAQA).  Serves  as  the  Agency  focal 
point  for  developing  and  maintaining 
international  communications  and 
programs. 

Establishes  and  provides  an  Agency 
liaison  on  international  activities  with 
the  Department,  Public  Health  Service 
(PHS),  and  other  Federal  agencies, 
foreign  governments,  including  foreign 


embassies,  and  international 
organizations. 

Represents  the  Agency  at  meetings, 
conferences,  and  symposia  relating  to 
international  obligations;  briefs  Agency 
participants  in  such  international 
activities. 

Establishes,  identifies,  interprets,  and 
clarifies,  in  cooperation  with 
appropriate  Agency  components,  the 
Agency's  international  obligations  and 
needs,  including  those  associated  with 
bilateral  programs  which  involve  extra 
budgetary  support. 

Establishes  and  maintains  an 
international  information  exchange 
program  concerning  Agency  policies 
and  programs  to  provide  interchange 
between  FDA  and  counterpart  agencies 
in  foreign  countries  and  international 
organizations. 

Assists  in  the  development, 
negotiation,  and  monitoring  of 
agreements  with  foreign  governments 
and  international  organizations  in 
cooperation  with  appropriate  Agency 
components;  and  acts  as  the  Agency 
focal  point  for  intergovernmental 
conferences. 

Negotiates  the  preparation  and 
implementation  of  technical  assistance 
programs  (including  formal  training 
programs  and  surveys)  with  foreign 
governments  and  international 
organizations  in  areas  relating  to  the 
Agency  mission.  Coordinates  ongoing 
technical  assistance  operations  with 
appropriate  components  within  the 
Department,  PHS,  and  the  Agency. 

Directs  the  Agency's  International 
Visitore  Program,  providing  participants 
with  policy  briefings,  technical  training, 
and/or  assistance  in  response  to  specific 
needs 

2.  Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  £)rugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successora. 

Dated:  December  5. 1995. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
[FR  Doc.  95-30744  Filed  12-18-95;  8:45  ami 
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Health  Reaourcea  and  Servicea 
Adminiatration 

Adviaory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  January  1996. 


/Vo/ne: Council  on  Graduate  Medical 
Education 

Date  and  Time:  Jannary  9, 1996, 1:00  p.m.- 
5:00  p.m.,  January  10, 1996.  8:30  a.m.-4«) 
p.m. 

P/ace:  Governor's  House  Hotel,  17th  Street 
at  Rhode  Island  Avenue,  N.W.,  Washington. 
D.C.  20036 

The  meeting  is  open  to  the  public. 

Purpose:  Provides  advice  and 
recommendations  to  the  Secretary  and  to  the 
Committees  on  Labor  and  Human  Resources, 
and  Finance  of  the  Senate  and  the 
Committees  on  Energy  and  Commerce  and 
Ways  and  Means  of  the  House  of 
Representatives,  with  respect  to  (A)  the 
supply  and  distribution  of  physicians  in  the 
United  States;  (B)  current  and  future 
shortages  of  physicians  in  medical  and 
surgical  specialties  and  subspecialties;  (C) 
issues  relating  to  international  medical 
graduates;  (D)  appropriate  Federal  policies 
regarding  (A).  (B),  and  (C)  above;  (E) 
appropriate  efforts  to  be  carried  out  by 
medical  and  osteopathic  schools,  public  and 
private  hospitals  and  accrediting  bodies 
regarding  matters  in  (A),  (B),  and  (C)  above; 
(F)  deficiencies  in  the  needs  for 
improvements  in,  existing  data  bases 
concerning  supply  and  distribution  of,  and 
training  programs  for  physicians  in  the 
United  States. 

Agenda:  The  Agenda  will  include  a  panel 
to  discuss  International  Medical  Graduates, 
entry  and  participation  in  the  U.S.  physician 
workforce.  A  panel  to  discuss  Legislation  and 
GME  Reform,  House  Ways  and  Means 
Committee.  Report  on  transition  funding 
issues;  Report  and  updates  on  the  work 
groups,  Minorities  in  Medicine:  Geographic 
Distribution/Medical  Education  Consortia; 
Physician  Competencies  in  a  Managed  Care 
World;  and  IMG  Entry  and  Participation  in 
the  Physician  Workforce. 

Anyone  requiring  information 
regarding  the  meeting  should  contact  F. 
Lawrence  Clare,  M.D.,  M.P.H.,  Deputy 
Executive  Secretary,  Telephone  301- 
443-6326,  Council  on  Graduate  Medical 
Education,  Division  of  Medicine, 
Bureau  of  Health  Professions,  Room  9A- 
27,  Parklawn  Building,  5600  Fishere 
Lane,  Rockville,  MD  20857. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  December  12, 1996. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  95-30816  Filed  12-18-95;  8:45  am) 
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National  institutes  of  Health 

National  Inatltute  of  Mental  Health; 
Notice  of  Cloaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
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of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications 

Commitee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  December  20, 1995. 

Time:  3  p.m. 

Place:  ParUawrq  Building,  Room  9C-18, 
5600  Fishers  Lanq,  Rockville,  MD  20857. 

Contact  Personi  Phyllis  L  Zusman. 
Parklawn  Building,  Room  9C-18, 5600 
Fishers  Lane,  Roc^ille,  MD  20857, 
Telephone:  301 ,  «I3-1 340. 

The  meeting  will  be  dosed  in  accordance 
with  the  imnrisioas  set  forth  in  sees. 
552b(cM4)  and  55^b(cM6),  Title  5,  U.S.C 
Applications  andA*  proposals  and  the 
discussions  oouldj  reveal  confidential  trade 
secrets  or  commo^cial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/^  proposals,  the  disclosure 
of  which  virould  constitute  a  clearly 
unwarranted  invasion  of  personal  [irivacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  mebt  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Feden^  Domestic  Assistance 
Program  Numbers!  93.242,  93.281, 93.282) 

Dated:  Decemb^  14, 1995. 
Sami  K.  FddaaC 
Committee  Managament  Officer,  NIH. 
fFR  Doc.  95-3092)  Filed  12-18-95;  8:45  am) 
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Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appoidix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  S^)ecial  E^iphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications^ 

Committee  Narcke:  National  Institute  <rf 
Mental  Health  Special  Emphasis  PaneL 

Date:  December  19, 1995. 

Tune:  3  p.m. 

Place:  Parklawq  Buildii^  Room  9C-18. 
5600  Fishers  Lanev  Rockville,  MD  20857. 

Coatoct  PersonryN.  Gregory  2Ummerman, 
Parklawn  Buildini.  Ronn  9C-18. 5600 
Fishers  Lane,  Rockville.  MD  20857, 
Telephone:  301, 4«3-1340. 

Committee  Naate:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  19, 1995. 

Time:  2  p.m. 

Mace:  Parklawn  Building.  Room  9C-18, 
5600  Fishers  Lana.  Rockville,  MD  20857. 

Contact  Person:  W.  Gregory  Zimmerman, 
Parklawn  Building,  Room  9C-18,  5600 
Fishers  Lane,  Rocjcville,  MD  20857, 
Telephone:  301, 4143-1340. 

The  meetings  wdll  be  closed  in  accordance 
with  the  provisioas  set  forth  in  sees. 
5S2b(cK4)  and  S5tb<.H6).  Tide  5,  U.S.C 
Applications  andlor  proposals  and  the 


discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  perscmal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  ^e  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Norabers  93.242, 93.281, 93.282) 

Dated:  December  14, 1995. 


Committee  Management  Officer,  NIH. 

IFR  Doc  95-30929  Filed  12-18-95;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notica  of  AvailabUity  of  tha  Propoaad 
PlannkiQ  Critatia  for  Amending  Idaho 
Land  Uaa  Plana  for  nangaland  Health 
StwKlarda  and  Quidallnaa 

AOGNCY:  Bureau  of  Land  Managemmit. 
Interior. 

action:  Notice  of  availability  of  the 
proposed  planning  criteria  for  amending 
Idaho  land  use  plans  to  adopt  standards 
for  rangeland  health  and  guidelines  for 
grazing  management  in  Idaho  and  to 
adopt  ecosystem-based  management 
strategies  from  the  Upper  Columbia 
River  Basin  (UCRB)  EIS. 

summary:  Pursuant  to  43CPR  1610.4-2, 
the  Bureau  of  Land  Management,  Idaho 
State  Office,  announces  the  availability 
of  proposed  planning  criteria  for 
amending  Land  Use  Plans  in  Idaho  to 
include  standards  and  guidelines  for 
Rangeland  Health  as  directed  in  43  CFR 
4180.2.  And  to  adopt  ecosystem-based 
managraient  strategies  from  the  Upper 
Columbia  River  Basin  (UCRB)  EIS.  The 
public  is  invited  to  review  and  comment 
on  the  proposed  criteria. 
DATES:  Comments  on  the  proposed 
criteria  will  be  accepted  through 
January  31, 1996. 

ADDRESS:  Comments  should  be  sent  to 
the  Idaho  State  Director,  Attn:  Dave 
Brunner,  3380  Americana  Terrace, 
Boise,  Idaho  83706-2500.  Copies  of  the 
proposed  criteria  may  be  obtained  from 
and  Idaho,  BLM  office. 
SUPPlfMBfTARY  MTORMATION:  Planning 
criteria,  a  requirement  of  the  BLMB 
Planning  Regulations,  will  guide  the 
development  of  appropriate  land  use 
plan  modifications  and  associated 
NEPA  compliance  documentation  to 
incorporate  standards  and  guidelines 
being  developed  to  ensure  rangeland 


health  (as  required  by  BLM  Grazing 
Regulations, 43  CFR  Part  4, 1780  and 
4100,  effective  August  21, 1995)  and 
other  appropriate  recommendations 
which  may  be  included  in  the  Upper 
Columbia  River  Basin  Environmental 
Impact  Statement  (UCRB  EIS),  currently 
being  prepared.  The  following  general 
planning  criteria  will  be  used  for  this 
process: 

*  All  planning  actions  and  decisions 
will  consider  the  goals  of  BLM's  Grazing 
Regulations;  improve  rangeland  herith, 
help  build  stable  economies,  and 
enhance  stakeholder  participation,      u- 

*  All  planning  actions  will  ensure 
that  the  following  established 
fundamentals  for  rangeland  health  are 
incorporated: 

1.  Watersheds  are  in,  or  are  making    ^ 
significant  progress  toward  properly 
functioning  physical  condition.  2. 
Ecological  processes  are  maintained  or 
there  is  significant  progress  toward  their 
attainment.  3.  Watw  quality  complies 
with  state  water  quality  standards.  4. 
Habitats  are,  or  are  making  significant 
progress,  toward  being  restored  or 
maintained  for  threatened  or 
endangered  species. 

*  Planning  actions  will  be  driven  by 
the  statements  of  purpose  and  need 
from  the  UCRB  EIS  and  the  NEPA 
compliance  process  used  to  analyze  the 
pn^Msed  rangeland  standards  and 
guidelines. 

*  Standards  proposed  for 
incorporation  into  land  use  plans  will 
be  measurable  and  used  to  assess 
progress  toward  achieving  the  goals  and 
fundamentals  related  to  rangeland 
management. 

*  Planning  actions  will  be  responsive 
to  the  issues  identified  by  the  public 
dtuing  the  UCRB  EIS  formal  scoping 
process  and  other  comments  received 
concerning  the  development  of 
rangeland  atandards  and  guidelines. 

*  Planning  actions  resulting  from  the 
UCRB  EIS  will  be  based  upon  the  data 
provided  in  the  Scientific  Assessment 
for  Ecosystem  Management  in  the 
Interior  Columbia  River  Basin  and  on    ' 
other  published,  peer-reviewed 
scientific  literature. 

*  The  detail  and  specificity  of  the 
alternative  management  strategies  will 
be  limited  to  that  necessary  to  address 
the  identified  needs  for  the  action. 

Dated:  December  12, 199S. 
J.  David  Bmnner, 

Deputy  State  Director  for  Resource  Services. 
(FR  Doc.  95-30731 12-18-95;  8:45  am) 
It 


[UT-910-06-1020-00] 

Notica 

AGENCY:  Biueau  of  Land  Management, 

Interioi^ 

ACTION:  Notice  of  intent  to  prepare 

standards  and  guidelines,  to  modify 

land  use  plans,  and  prepare  analyses 

pursuant  to  the  National  Environmental 

PoUcy  Act. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  in  Utah  intends  to 
prepare  Standards  for  Rangeland  Health, 
Guidelines  for  Grazing  Management, 
modifications  to  existing  Land  Use 
Plens,  and  to  prepare  appropriate 
National  Environmental  Policy  Act 
(NEPA)  documents  for  these  actions  ' 
according  to  BLM's  new  grazing 
regulations  (43  CFR  Part  4100).  Public 
comment  is  sought  on  suggested 
standards  and  guidelines,  and  on  the 
issues  and  alternatives  to  be  considered. 
DATES:  Comments  will  be  accepted 
throughout  this  process  or  until  further 
notice.  Public  comment  periods 
specifically  for  the  plan  modification 
and  NEPA  process  will  be  provided 
later. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Deane  Zeller,  Team  Leader,  Bureau  of 
Land  Management,  Utah  State  Office, 
324  So.  State  Street,  Salt  Lake  City,  UT 
84111-2303;  phone  (801) 539-4052. 
SUPPLBIBiTARY  INFORMATION:  Pursuant 
to  BLM's  new  grazing  regulations  (43 
CFR  Part  4100),  which  became  effective 
August  21, 1995,  BLM  Utah  intends  to 
develop  Standards  and  Guidelines  (43 
CFR  Part  4180)  Um)ugh  the  BLM 
planning  and  NEPA  process.  It  is 
uncertain  at  this  point  what  level  of 
plan  modification  or  NEPA  analysis  will 
be  conducted.  Planning  actions  may  be 
plan  maintenance,  plan  amendment,  or 
new  plan  preparation.  NEPA  actions 
may  be  an  Administrative 
Determination  (that  an  EA/EIS  is  not 
needed),  Categorical  Exclusion  (CX),  an 
Environmental  Assessment  (EA),  or  an 
Environmental  Impact  Statement  (EIS). 
All  Land  Use  Plans  for  public  lands  in 
the  State  of  Utah  may  be  affected. 

Public  comments  and  opinions  are 
solicited  and  encouraged.  Public 
meetings  will  be  held — information  to 
be  announced  later.  Guidance  will  be 
sought  from,  the  Utah  BLM  Resource 
Advisory  Council,  user  groups,  local 
leaders,  and  the  public  at  large. 

Issues  preliminarily  identified  are:  the 
effect  of  the  proposed  standards  and 
guidelines  on  public  land  grazing 
operations,  public  land  values,  and 
other  uses  of  the  public  lands. 

Alternatives  identified  at  this  time 
include  adoption  of  the  Fallback 


Standards  and  Guidelines  specified  in 

the  new  grazing  regulations,  adoption  of 

new  Standards  and  Guidelines  specific 

to  Utah,  or  continuation  of  current 

management  under  existing  land  use 

plans  (where  such  plans  are  in 

conformance  with  the  Fallback 

Standards  and  Guidelines)  accompanied 

by  incremental  implementation  of  new 

Standards  and  Guidelines  on  priority 

areas. 

Roger  Zortman, 

Acting  State  Director,  Utah. 

(FR  Doc.  95-30705  Filed  12-18-95;  8:45  am) 
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[liT-020-06-1430-00] 

Notice 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  intent  to  amend 

management  fiamework  plan. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  preparing  an 
Environmental  Assessment  (EA)  to 
consider  a  proposed  amendment  to  the 
Park  City  Management  Framework  Plan 
(MFP).  The  proposed  amendment  would 
consider  alternatives  for  additional 
opportunities  for  land  teniue 
adjustments  in  Summit  County. 
DATES:  The  comment  period  for 
identification  of  issues  for  the  proposed 
plan  amendment  will  commence  with 
the  date  of  publication  of  this  notice. 
Comments  must  be  submitted  on  or 
before  January  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Berggren,  Bear  River  Resource 
Area  Manager,  Bureau  of  L.and 
Management,  Salt  Lake  District,  2370 
South  2300  West,  Salt-Lake  City,  UT 
84119,  telephone  (801)  977-4300. 
Existing  planning  documents  and 
information  are  available  at  the  above 
address  or  telephone  (801)  977-4300. 
Comments  on  the  proposed  plan 
amendment  should  be  sent  to  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  The  Bear 
River  Resource  Area  of  the  Salt  Lake 
District,  BLM,  is  proposing  to  amend  the 
Park  City  MFP  to  allow  for  land  tenure 
adjustments  on  T.  2  S.,  R.  3  E.,  Section 
10,  NEV4  not  previously  identified  in 
the  MFP.  The  main  purpose  is  to 
identify  and  analyze  the  land  for 
exchange  to  the  State  of  Utah  for 
acquisition  of  lands  that  results  in  a  net 
gain  of  important  and  manageable 
resource  values  on  public  land.  Lands 
transferred  out  of  Federal  ownership  to 
State  interests,  as  a  result  of  the 
exchange,  would  be  available  to  meet 
the  various  needs  of  the  respective 


parties.  Where  there  are  specific  uses 
proposed  on  lands  identified  for 
exchange,  those  uses  will  be  analyzed. 
An  environmental  assessment  (EA)  will 
be  prepared  to  analyze  the  impacts  of 
this  profKised  plan  amendment  and 
alternatives. 

Public  participation  is  being  sought  at 
this  initial  stage  in  the  planning  process 
to  ensure  the  MFP  amendment 
addresses  all  issues,  problems  and 
concerns  from  those  interested  in  the 
management  of  lands  within  the  Bear 
River  Resource  Area.  Necessary 
amendments  to  the  approved  plan  will 
keep  the  document  ciurent  and  viable. 
David  E.  Little, 
Acting  State  Director 
IFR  Doc.  95-30704  Filed  12-18-95;  8:45  am| 
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(NV-050-1 020-0011 

Moiave-Southem  Great  Basin 
Resource  Advisory  Council — Notice  of 
Meeting  Locations  and  Times 

AGBCY:  Bureau  of  Land  Management. 
ACTION:  Resource  advisory  council 
meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
council  meeting  of  the  Mojave-Southem 
Great  Basin  Resource  Advisory  Council 
will  be  held  as  indicated  below.  The 
agenda  includes  a  discussion  of  laws 
and  regulations  that  pertain  to  grazing, 
and  a  statewide  update  of  standards  and 
guidelines. 

All  meetings  are  open  to  the  public. 
The  pubUc  may  present  written 
comments  to  the  council.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
council  meeting  is  listed  below. 
Depending  of  the  number  of  persons 
wishing  to  comment,  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  meetings,  or  need  special 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact 
Michael  Dwyer  at  the  Las  Vegas  District 
Office,  4765  Vegas  Dr..  Las  Vegas,  NV 
89108.  telephone  (702)  647-5000. 
DATES,  TIMES:  Dates  are  January  18  and 
19, 1996.  The  council  will  meet  at  the 
BLM  Las  Vegas  District  Office  located  at 
4765  Vegas  Drive,  Las  Vegas,  Nevada,  at 
8:30  a.m.  until  approximately  4  p.m. 
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tbe  public  amu^ent  period  will  be  on 
January  18  at  3  p^. 
SUPPUOKNTAL  M^OfMATION:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  toterim,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  tke  public  lands. 
FOR  RlfmCR  MR  RMATKM:  Lomine 
Buck.  Public  AS^in  Specialist.  Las 
V^s  District,  telephone:  (702)  647- 
5000. 

MidMn  F .  Dwytt, 
Dutrict  S4anagBr. 

(FR  Ooc  9S-3070SPUed  12-18-05;  8:45  am] 
■LUM  OOM  4M«-Hd-M 

f '■ 

[E8-«aiM21(M)1 ;  pL-CS-04770q 

Notice  of  RMity  jAction;  RocfMtion 
and  Public  Purp#M«  (MPP)  Act 
CtaniflcaUon;  Florida 

AQENCV:  Bureau  4f  Land  Management. 
Interior. 

ACTION:  Notice. 


:  The  following  public  lands  in 
Pinellas  County,  Florida  have  been 
examined  and  fotnd  suitable  for 
classification  for  C»nveyance  to  the 
Board  of  Trustee^  of  the  Internal 
Improvement  Tn|st  Funds  of  the  State  of 
Florida  under  th^  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended,  43  U.SJC  869  et  seq.  The 
Board  of  Trustee^  proposes  to  use  the 
lands  as  pari  of  t^e  Anclote  Key  State 
Preserve. 


t  of  the  An 


Talkhasaee  Mertdien.  Fkvida 

T.  27  S..  R.  15  B.,    j 
Soal.PaitofLoH- 
Containing  ai7  ecras  man  or  1ms. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  is  consistent  with 
current  BLM  land  use  plaiming  and 
would  be  in  the  public  interest.  The 
patent,  when  issued,  will  be  subject  to 
the  following  terms,  conditions  and 
reservatimis; 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  tha  Secretary  of  Uie 
Intnior.  i 

2.  A  right-of-w«y  for  ditches  and 
canals  constructed  by  the  authoity  of 
the  United  States, 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
materials. 

4.  Any  other  reservations  that  the 
authorized  office^  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  theasin. 


Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  411  Briarwood  Drive, 
Suite  404,  Jackson,  Mississippi  39206. 
Upon  piibUcation  of  this  notice  in  the 
Federal  Regiatar,  the  lands  vrill  be 
segregated  from  all  other  forms  of    ' 
appropriatian  under  the  public  land 
laws,  accept  fat  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 

DATES:  F(»  a  period  on  at  before 
February  2, 1996,  interested  persons 
may  submit  comments  regarding  the 
proposed  conveyance  of  the  lands  to  the 
District  Manager,  Jackson  District  Office, 
411  Briarwood  Drive,  Suite  404, 
Jackson,  Mississippi  39206. 
CLASSnCATICN  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  lands  for  a  lecieatio^ 


Comments  on  the  clasidficatfon  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  die  iise  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  the  local 
planning  and  zoning,  or  if  the  use  is 
consistent  with  the  State  and  Federal 
programs. 

APPUCATKM  COMMENTS:  Mterested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedtires  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  die  suitability  of  the 
land  for  recreational  purposes. 

Any  adverse  comments  will  be 
reviewed  by  the  Sta\e  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Fedval  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Weaver,  Realty  Specialist,  Bureau 
of  Land  Management,  411  Briarwood 
Drive,  Suite  404,  Jackson,  Mississippi 
39206.  Detailed  information  concerning 
this  action  is  also  available  for  review. 

Dated:  December  13, 1995. 
Sammy  St  Clair, 
Acting  District  Manager. 
[FR  Doc  95-30739  Filed  12-18-95;  8:45  am] 

aajjNQ  cooc  49ie-aM« 


Fish  and  Wildlife  Sarvica 

Endangarad  and  Thraatanad  Spacias 
Pannit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  fof  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531  et 
seq.). 

PRT-809224 

Applicant  U.S.  Department  of  EneigjTi 
Portsmouth  Site  Office,  Piketon,  Ohio. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  Indiana  Bats 
{MyoUs  sodalis)  within  the  DOE  PORTS 
reservation  boundary  to  determine 
presence  or  absence  of  the  species.  Data 
will  be  used  to  assess  impacts  when 
designing  projects  on  the  reservation. 

PRT-809227 

Applicant:  Dr.  Virgil  Brack,  3D/ 
Environmental,  Cincinnati,  Ohio. 

The  applicant  requests  a  permit  to 
take  (capture  and  release,  handle,  radio- 
tag)  Indiana  Bats  (Myotis  sodalis)  and 
Qay  Bats  {^4yotis  grisescens)  in  Ohio, 
Indiana,  Illinois.  Iowa,  Michigan,  and 
Missouri.  Permit  is  sought  for  activities 
proposed  to  document  presence/ 
absence,  habitat  use,  monitor 
populations,  and  evaluate  efiiscts  of 
industrial,  commercial,  and  military 
activities  on  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Endangered  Species,  1  Federal  Drive, 
Fort  Snelling.  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  tb  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Endangered 
Species,  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone 
(612/725-3536,  x250):  FAX:  (612/725- 
3526). 

Dated:  Deconber  1 1 ,  1995. 
Jofan  A.  Blankoulifp, 

Assistant  Regional  Director,  Ecological 
Services.  Region  3,  Fish  and  Wildlife  Service, 
Fort  Snelling,  Minnesota. 
(FR  Doc.  95-3070  Filed  12-18-95;  8:45  am) 
BIUJNQ  CODE  4310-6S-M 
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Notica  of  Racord  of  Dacialon  on  tha 
nnai  Environmantai  Impact  Statemant 
on  tha  Silvio  O.  Conta  National  Fish 
andWIMUfaRefuga 

AQENCY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
action:  Notice. 

summary:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1505)  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Fish  and  Wildlife  Service  (Service) 
issues  this  Record  of  Decision  upon  the 
Final  Environmental  Impact  Statement 
(FEIS)  for  the  Silvio  O.  Conte  National 
Fish  and  Wildlife  Refuge.  The  Service 
evaluated  and  considered  a  range  of 
alternatives  on  how  to  implement  the 
Silvio  O.  Conte  National  Refuge  Act,  as 
presented  in  the  FEIS.  The  Service  also 
reviewed  and  considered  public  and 
agency  comments.  Based  on  that 
evaluation  and  review  the  Service  has 
selected  for  implementation  the  Revised 
Proposed  Action  described  in  the  FEIS. 
This  determination  was  based  on  a 
thorough  analysis  of  the  environmental, 
social,  economic,  and  other  essential 
considerations. 

ADDRESSES:  Copies  of  this  Record  of 
Decision  and  supporting  documentation 
are  available  for  public  inspection  upon 
request  at  the  Silvio  O.  Conte  National 
Fish  and  Wildlife  Refuge,  38  Avenue  A, 
Turners  Falls,  Massachusetts,  01376. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Bandolin,  Project  Leader  of  the 
Silvio  O.  Conte  National  Fish  and 
Wildlife  Refuge  at  the  address  given 
above,  telephone  413/863-0209. 

SliPPLBMENTARY  INFORMATION: 

Background 

The  proposed  action  is  designed  to 
provide  guidance  for  the  establishment 
and  operation  of  the  Silvio  O.  Conte 
National  Fish  and  Wildlife  Refuge  for  a 
period  of  fifteen  years.  Shortly  before 
his  death,  Silvio  O.  Conte,  a  30  plus 
year  member  of  Congress  and 
conservationist,  introduced  legislation 
authorizing  a  national  fish  and  wildlife 
refuge  within  the  four  state  Connecticut 
River  watershed.  The  watershed  is 
contained  within  the  states  of  New 
Hampshire,  Vermont,  Massachusetts, 
and  Connecticut.  After  his  death  the 
Congress  renamed  the  Act  in  his  honor, 
the  Silvio  O.  Conte  National  Fish  and 
Wildlife  Refuge  Act. 

The  purposes  of  the  Conte  Refuge  as 
stated  in  the  Conte  Refuge  Act  are: 

(1)  To  conserve,  protect  and  enhance 
the  Connecticut  River  populations  of 
Atlantic  salmon,  American  shad,  river 


herring,  shortnose  sturgeon,  bald  eagles, 
peregrine  falcons,  osprey,  black  ducks, 
and  other  native  species  of  plants,  fish 
and  wildlife: 

(2)  To  conserve,  protect  and  enhance 
the  natural  diversity  and  abundance  of 
plant,  fish  and  wildlife  species  and  the 
ecosystem  upon  which  these  species 
depend  witUn  the  refuge; 

(3)  To  protect  species  listed  as 
endangered  or  threatened,  or  identified 
as  candidates  for  listing,  pursuant  to  the 
Endangered  Species  Act  of  1973  as 
amended  (16  U.S.C.  1531  et  seq.): 

(4)  To  restore  and  maintain  the 
chemical,  physical  and  biological 
integrity  of  wetland  and  other  waters 
within  the  refuge; 

(5)  To  fulfill  the  international  treaty 
obligations  of  the  United  States  relating 
to  fish  and  wildlife  and  wetlands;  and 

(6)  To  provide  opportunities  for 
scientific  research,  environmental 
education,  and  fish  and  wildlife- 
oriented  recreation  and  access  to  the 
extent  compatible  with  the  other 
purposes  stated  in  this  section. 

The  Service  identified  434  species 
rare  enough  to  be  considered  in  need  for 
protection  on  a  watershed  basis.  In 
addition  125  plant  communities  were 
considered  rare  or  exemplary.  The 
Service  identified  about  180,000  acres  of 
lands  and  waters  that  contributed  in  a 
substantial  way  to  protecting  these 
species  and  fulfilling  the  other  purposes 
listed  in  the  Conte  Refuge  Act.  These 
areas  have  been  named  Special  Focus 
Areas.  An  additional  500  small  and 
scattered  sites  that  contain  some  of  the 
434  rare  species  have  been  identified. 
The  Special  Focus  Areas  and  small 
scattered  sites  will  be  the  focus  of  the 
majority  of  Conte  Refuge  eff^orts. 

A  notice  of  intent  to  prepare  an  EIS 
was  published  in  the  Federal  Register  in 
August,  1993.  Sixty-one  informal 
information  meetings  with  organizations 
and  agencies  were  held  prior  to  that 
time,  and  another  82  such  meetings 
were  held  through  the  end  of  July,  1994. 
A  series  of  27  more  formal  evening 
public  scoping  meetings  were  held  at 
locations  throughout  the  watershed 
during  the  last  4  months  of  1993  and 
January  of  1994.  In  April,  1994,  a  3-day 
workshop  was  held  in  each  of  the  four 
affected  states.  Each  workshop  involved 
35  citizens  of  varied  background  and 
opinions  in  developing  consensus 
recommendations  for  the  Service.  Over 
this  entire  time  period,  three 
informational  mailings  were  made  to  the 
large  mailing  list.  In  addition,  3,500 
copies  of  an  issues  workbook,  soliciting 
input,  were  distributed  and  500 
completed  workbooks  were  returned 
and  analyzed. 


The  notice  of  availability  of  the  Draft 
EIS  appeared  in  the  Federal  Register  on 
May  19,  1995.  One-thousand  nine 
hundred  docimients  and  2,000 
summaries  were  distributed.  Sixteen 
afternoon  walk-in  sessions  and 
subsequent  evening  public  meetings 
were  held  throughout  the  watershed 
area  during  June,  1995  (four  of  which 
were  formal  public  hearings).  Over  990 
people  attended.  Written  comments 
were  accepted  through  the  end  of  July, 
1995. 

The  notice  of  availability  of  the  FEIS 
appeared  in  the  Federal  Register  on 
November  10, 1995.  A  Revised  Proposed 
Action,  modified  in  response  to  public 
comment,  was  presented  and  the  FEIS 
also  responded  to  all  comments 
received.  Copies  of  the  docimient  ot  a 
summary  were  distributed  to  all 
interested  parties. 

The  Selected  Alternative 

The  selected  alternative  is  Alternative 
D,  the  Revised  Proposed  Action  as 
described  in  the  FEIS.  The  activities  to 
be  undertaken  include  working  with 
private  landowners,  state  or  local 
agencies  and  private  organizations 
through  the  existing  Partners  for 
Wildlife  and  Challenge  Cost  Share 
Programs.  The  Service's  major  thrust 
through  the  year  2010  would  focus  on 
the  use  of  voluntary  efforts,  developing 
partnerships,  providing  technical 
assistance,  and  administering  a  cost- 
sharing  grants  program  to  help  other 
conservation  interests  carry  out  their 
land  protection  programs.  The  Service 
would  also  initiate  its  own  land 
protection  program.  The  Service  would 
use  a  combination  of  easements, 
cooperative  management  agreements 
and  fee  title  acquisition — with  emphasis 
on  lands  hosting  endangered, 
threatened,  rare  and  uncommon  species 
and  communities.  Educational  efi^orts 
would  be  carried  out  in  cooperation 
with  the  watershed's  many 
environmental  education  providers. 
This  alternative  would  result  in  the 
establishment  of  watershed-wide 
cooperative  management  and  education 
programs. 

Tnis  alternative  would  provide  a  high 
level  of  protection  to  federally  listed 
species,  rare  species,  migratory  birds, 
area-sensitive  species,  and  wetland 
habitats.  Over  60%  of  the  watershed's 
unprotected  Special  Focus  Areas  would 
receive  some  degree  of  protection  under 
this  alternative,  a  greater  percentage 
than  AltemaUves  A  (7%).  B  (7%),  or 
C(15%).  Although  Alternative  E  would 
offer  some  protection  to  100%  of  the 
Special  Focus  Areas,  Alternative  D 
provides  essentially  the  same  protection 
to  the  listed  and  rare  species  and 
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communities  evalufited  in  the  FEIS.    ~ 
Since  Alternative  0  also  has  provisions 
to  offisr  widespread  environmental 
education,  technical  assistance  and 
habitat  management  assistance,  up  to 
25%  of  the  land  thioughout  the 
watershed,  owned  by  conservation 
organizations  and  private  owners, 
would  provide  improved  habitat.  The 
flexibility  of  programs  and  broad  land 
base  to  be  a^cted  Will  benefit  many 
aquatic,  and/or  wide-ranging  species  as 
well  as  species  which  require  active 
habitat  managemedt;  Alternative  E 
cannot  provide  the  same  benefits  to 
these  species.  For  this  reason. 
Alternative  D  is  the  environmentally 
preferable  alternative. 

bi  addition  to  being  environmentally 
preferable.  Alternative  D  provides  its 
high  level  of  protection  to  targeted 
resources  more  cost  effectively  and  in  a 
socially  preferred  format.  The  cost  of 
Alternative  D  is  estimated  to  be  $4 
milli(m  a  year  less  than  that  of 
Alternative  E.  Public  input  throughout 
the  NEPA  process  consistently 
recommended  partnerships  with  local 
organizations  as  the  way  to  implement 
this  refuge.  Such  partnerships  offer  the 
Service  a  practical  alternative  to  the 
traditional  way  to  administer  a  refuge 
with  many  scattered  parcels,  as  well  as 
a  way  to  implemedt  broad  landscape- 
scale  solutions  to  emerging  habitat 
issues.  A  majority  0f  written  and  vert)al 
comments  received  on  the  Draft  EIS 
supported  the  project  and  almost  half 
specifically  endors^  Alternative  D.  In 
addition,  Altematite  D  was  slightly 
modified  in  response  to  comments 
received  to  form  the  Revised  Proposed 
Action  described  ia  the  FEIS. 

Other  Alternatives  Considered 

Besides  the  proposed  action,  the 
major  alternatives  fnder  consideration 
that  were  analyzed!  and  evaluated 
during  the  planning  process  include  the 
following: 


A.  The  No  Action  Alternative 


In  this  alternative,  the  Service  would 
take  no  actions  to  implement  the  Conte 
Refuge  Act.  The  existing  programs  for 
protection  of  threatened  and  endangered 
species  would  continue,  as  would  the 
restoration  prograif  s  to  restore 
anadromous  fish  such  as  Atlantic 
salmon  and  American  shad.  The 
activities  of  the  Service,  such  as 
commenting  on  Federally  Ucensed, 
permitted  or  funded  programs  would 
also  continue.  State  and  local  agencies 
and  private  organisations  would 
continue  their  ongoing  programs 
without  additional!  Service  assistance. 
This  alternative  describes  the  status 
quo. 


.'.  Bfised  on  current  trends,  minimal 
protection  of  aquatic  habitats  and  plants 
and  animal  populations  within  the 
identifled  Special  Focus  Areas  would 
result.  Many  species  would  continue  to 
decline  and  some  would  be  extirpated 
from  the  watershed.  This  alternative 
would  not  provide  any  additional 
Service  efforts  and  is  therefore  not 
responsive  to  the  Conte  Refuge  Act 

B.  The  Private  Lands  Work  and 
Education  Alternative 

In  this  alternative,  the  Service  would 
work  exclusively  with  private 
landowners  through  the  existing 
Partners  for  Wildlife  Program.  The 
Service's  major  thrust  through  the  year 
2010  would  focus  on  the  voluntary 
restoration  and  enhancement  of  habitats 
on  private  lands  to  benefit  plants  and 
animals.  A  limited  educational  effort 
would  be  undertaken,  targeting  the 
watershed's  private  landowners. 

If  this  alternative  were  chosen,  many 
species  in  the  watershed  would 
continue  to  decline.  Minimal  protection 
of  aquatic  habitats  and  plant  and  animal 
populations  within  the  identified 
Special  Focus  Areas  would  result. 
Habitat  improvement  would  occur 
randomly  depending  on  landowner 
participation  and  would  benefit  certain 
species,  primarily  those  who  inhabit 
small  wetlands  and  perhaps  some  early- 
successional  species,  but  not 
substantially  benefit  many  of  the  rare, 
area-sensitive  or  migratory  species.  This 
Alternative  would  not  accomplish  the 
piuposes  of  the  Act. 

C.  The  Private  Lands  Work,  Education 
and  Partnerships  Alternative 

In  this  alternative,  the  Service  would 
work  with  private  landowners,  state  or 
local  agencies,  and  private  organizations 
through  the  existing  Partners  for 
Wildlife  and  Challenge  Cost  Share 
Programs.  The  Service's  major  thrust 
through  the  year  2010  would  focus  on 
the  use  of  voluntary  efforts,  developing 
partnerships,  providing  technical 
assistance,  and  administering  a  cost- 
sharing  grants  program  to  help  other 
conservation  interests  carry  out  their 
land  protection  programs.  Educational 
efforts  would  be  carried  out  in 
cooperation  with  the  watershed's  many 
environmental  education  providers. 

If  this  alternative  were  cnosen,  small 
amoimts  of  additional  protection  would 
be  provided  to  federally-listed  species, 
rare  species,  fish,  migratory  birdis,  area- 
sensitive  species  and  wetland  habitats. 
The  protection  and  management 
provided  by  others  with  the  support  of 
the  Service  would  be  beneficial,  but 
limited  in  scope.  Species  and  sites  not 
of  interest  to  existing  organizations 


would  receive  no  protection.  This 
Alternative  would  not  fully  accomplish 
the  purposes  of  the  Act. 

E.  The  Private  Lands  Work,  Education 
and  Land  Protection  Alternative 

In  this  alternative,  the  Service  would 
work  with  private  landowners,  state  or 
local  agencies  and  private  organizations 
through  the  existing  Partners  for 
Wildlife  Program,  "fiie  Service  would 
also  initiate  an  extensive  land 
protection  effort  through  the  year  2010. 
using  a  combination  of  conservation 
easements,  cooperative  management 
agreements  and  fee  title  acquisition,  to 
ensure  natural  diversity.  Educational 
efforts  would  focus  on  developing  new 
programs  and  facilities  on  Service  lands. 
This  alternative  would  result  in  the 
establishment  of  a  mc»e  traditional 
national  fish  and  wildlife  refute  in  the 
watershed. 

If  this  alternative  were  chosen,  all  the 
acreage  within  the  Special  Focus  Areas 
would  receive  some  degree  of  protection, 
by  the  Service.  This  Alternative 
provides  essentially  the  same  level  of 
protection  to  the  listed  and  rare  species 
and  OMnmunities  as  does  Alternative  D, 
with  slight  additional  protection  for 
grassland  and  boreal  species.  Since 
habitat  improvement  efforts  would 
largely  be  limited  to  Service  lands,  a 
smalleramoimt  of  the  entire  watershed 
would  become  improved  habitat  Many 
aquatic,  and/or  wide-ranging  species  as 
well  as  species  which  require  active 
habitat  management  would  not  be 
broadly  benefitted. 

Minimizatioii  of  Impacts 

Possible  project  impactis,  public 
concerns  and  methods  used  to  mitigate 
those  impacts  and  concerns  are 
addressed  in  the  FEIS.  A  major  public 
concern  was  that  the  programs 
undertaken  would  be  forced  on  the 
people.  The  Partners  for  Wildlife  and 
the  Challenge  Cost  Share  programs 
require  the  participant  to  apply  to  the 
Service,  and  therefore  are  totally 
volimtary.  The  Service's  land 
acquisition  policy  is  to  work  with 
willing  sellers.  The  loss  of  tax  revenue 
due  to  Service  purchase  of  land  is  a 
negative  impact.  The  loss  of  tax  revenue 
to  the  towns  will  be  partially  mitigated 
by  payment-in-lieu  taxes. 

Findings  and  Decision 

Having  reviewed  and  considered  the 
FEIS  for  the  Silvio  O.  Conte  National 
Fish  and  Wildlife  Refuge  and  the  public 
comments  thereon,  the  Service  finds  as 
follows: 

(1)  The  requirements  of  NEPA  and 
their  implementing  regulations  have 
been  satisfied; 


(2)  Statutory  authority  for  the  Service 
to  implement  this  project  exists  subject 
to  the  Silvio  O.  Conte  National  Fish  and 
Wildlife  Refuge  Act,  Public  Law  102- 
212; 

(3)  The  Proposed  Action  Alternative 
represents  the  best  belance  between  the 
Service's  goals  and  objectives  and  the 
public's  concerns  identified  throughout 
the  public  participation  process;  and 

(4)  Consistent  with  social,  economic 
and  other  essential  considerations  from 
among  the  reasonable  alternatives,  the 
PropcMed  Action  Alternative  is  one 
which  minimizes  or  avoids  adverse 
environmental  effects  to  the  maximum 
extend  practicable. 

Having  made  the  above  findings,  the 
Service  has  decided  to  proceed  with 
implementation  of  the  Revised  Proposed 
Action  Alternative. 

This  Record  of  Decision  will  serve  as 
the  written  facts  and  conclusions  relied 
on  it  reaching  this  decision. 

Dated:  December  13, 1995. 
CatUaenLSiioit. 

Acting  Regional  Director.  Reffon  5,  Hadley, 
h4assachusett8. 
{PR  Doc.  95-30768  Filed  12-18-95;  8:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

(Dodwt  Na  A»-167  (8ub4la  1155X)] 

ConaolMatad  Rail  Corporation— 
AtMndonmant  Examptton— In 
MIddlaaax  County,  NJ 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR 1152  Subpart  F— Exempt 
Abandonments  to  abandon  « 

approximately  1.4  miles  of  rail  line 
extending  between  approximately 
milepost  25.00  and  milepost  267.40  in 
Middlesex  County.  NJ. 

Conrail  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  fomial 
compliant  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 


As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offisr  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  January 
18, 1996,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by 
December  29, 1995.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  CFR  1152.28  must  be  filed  by 
January  8, 1996,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,* 
Washington.  DC  20423-2191. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  John  J. 
Paylor,  Associate  General  Counsel, 
Consolidated  Rail  Corporation,  Two 
Commerce  Square,  2001  Market  Street, 
P.O.  Box  41416.  Philadelphia.  PA 
19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  22, 1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 


>  The  Commission  will  grant  a  stay  if  an  Informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Commission  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  £j(emp(ion  of  Out- 
of  Service  Bail  Unes,  5  I.CC.2d  377  (1989).  Any 
request  for  stay  should  be  RIed  as  soon  as  possible 
so  that  the  Commission  may  take  appropriate  action 
before  the  exemption's  effective  date. 

»  See  Exempt,  of  Bail  Abandonment— Offers  cj 
Finan.  Assist..  4  l.CC.2d  164  (1987). 

sThe  Commission  will  accept  a  late-filed  trail  use 
request  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 

*  Legislation  to  sunset  the  Commission  on 
December  31. 1095.  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 


Elaine  Kaiser,  Chief  of  SEA.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  12. 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vflfium  A.  WiUiams, 
Secretary. 

IFR  Doc.  95-30769  Filed  12-18-95;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  96-114] 

National  Environmental  Policy  Act; 
Marf  QlotMl  Survayor  Miaaion 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Finding  of  no  significant 
impact. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C  4321,  et 
seq.),  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508).  and 
NASA  policy  and  procedures  (14  CFR 
Part  1216  Subpart  1216.3),  NASA  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  the  proposed 
Mars  Global  Surveyor  (MGS)  mission, 
which  would  involve  a  flight  to  and 
orbit  about  Mars.  The  baseline  mission 
calls  for  the  MGS  spacecraft  to  be 
launched  aboard  a  Delta  II  7925  from 
Cape  Canaveral  Air  Station  (CCAS), 
Florida,  in  November  1996. 
DATES:  Comments  on  the  FONSI  must  be 
provided  in  writing  to  NASA  on  or 
before  January  18, 1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Ms.  Mary  Kaye  Olsen, 
NASA  Headquarters,  Code  SLP,  300  E 
Street  SW.  Washington.  DC  20546.  The 
Environmental  Assessment  (EA) 
prepared  for  the  MGS  mission  which 
supports  this  FONSI  may  be  reviewed  at 
the  following  locations: 

(a)  NASA  Headquarters,  Library, 
Room  1J20,  300  E  SUwt,  SW.. 
Washington,  IX  20546. 

(b)  Spaceport  USA,  Room  2001,  John 
F.  Kennedy  Space  Center,  Florida, 
32899.  Please  call  Lisa  Fowler 
beforehand  at  407-867-2468  so  Uiat 
arrangements  can  be  made. 
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(c)  jet  Propulsitin  Laboratory,  Visitors 
Ldtky,  Building  $49. 4800  Oak  Grove 
Drive.  Pasadena.  CA  91109  (818-354- 
5179). 

The  EA  may  also  be  examined  at  the 
following  NASA  locations  by  contacting 
the  pertinent  Fte^om  of  Information 
Act  Office: 

(d)  NASA.  Ames  Research  Center. 
Moffett  Field.  CA|  94035  (415-604- 
4190). 

(e)  NASA,  Dryden  Flight  Research 
Center.  Edwards,  CA  93523  (805-258- 
3448).  i 

(f)  NASA.  God^ard  Space  Flight 
Center.  Greenbelt;  NffD  20771  (301-286- 
0730). 

(g)  NASA,  )ohn|s(m  Space  Center, 
Houston.  TX  770$8  (713-483-8612). 

(h)  NASA.  Laniley  Research  Center. 
Hampton.  VA  23665  (804-864-6125). 

(i)  NASA,  Lewis  Research  Center. 
21000  Brookpark  Road,  Cleveland.  OH 
44135  (216-^33-2313). 

(j)  NASA.  Marshall  Space  Flight 
Center,  Huntsville,  AL  35812  (205-544- 
5252).  ; 

(k)  NASA.  Stentnis  Space  Center.  MS 
39529  (601-68a-2l64). 

A  limited  num^r  of  copies  of  the  EA 
are  available  by  contacting  Ms.  Mary 
Kaye  Olsen  at  tho  address  or  telephone 
number  indicated  herein. 
FOR  FURTHER  INFOfMATION  CONTACT: 
Mary  Kaye  Olsen^  202-358-0304. 
SUPPiaiBfTARY  MfORMATION:  NASA  has 
reviewed  the  EA  prepared  for  the  MGS 
mission  and  has  determined  that  it 
represents  an  accurate  and  adequate 
analysis  of  the  scope  and  level  of 
associated  environmental  impacts.  The 
EA  is  incorporated  by  reference  in  this 
FONSL 

NASA  is  proposing  to  launch  the 
MGS  mission,  wtych  would  deliver  a 
single  polar-orbiting  spacecraft  to  Mars 
in  1997.  MGS  wotild  be  inserted  into  an 
elliptical  capture  orbit  in  September 
1997  and,  over  the  next  4  months, 
would  use  thnistar  firings  and 
aerobraking  techr  iques  to  reach  a  nearly 
circular,  low-altitude,  polar-mapping 
orbit.  The  orbit  wtHild  allow  the 
spacecraft  to  be  illuminated  by  the  sun 
in  the  same  way  throughout  the  Martian 
year.  Aerobraking  a  technique  which 
uses  the  forces  of  etmospheric  drag  to 
slow  the  spacecr^  for  odiital 
maneuvers,  would  provide  a  means  of 
minimizing  the  amount  of  fuel  required 
to  reach  the  final  low  Mars  mapping 
orbit.  The  spacectaft  carries  no 
radioactive  material.  The  proposed 
action  calls  for  using  a  Delta  n  7925 
launch  vehicle  with  a  Fayload  Assist 
Module-Delta  (PAM-D)  upper  stage  to 
inject  the  MGS  spacecraft  into  an  Earth- 
Mars  trajectory  in|  November  1996. 


The  scioice  objectives  for  the  MGS 
mission  are  to  fulfill  most  of  the  critical 
science  objectives  of  the  fiailed  Mars 
Observer  mission.  To  satisfy  the 
mission's  purpose,  the  MGS  spacecraft 
would  carry  nearly  a  fiill  duplicate  of 
the  Mars  Observer  instrument  payload, 
and  would  uselhose  instruments  to 
acquire  Mars  surface  data  for  a  foil 
Martian  year  (approximately  2  Earth 
years).  These  objectives  include  detailed 
global  maps  of  surface  topography,  the 
distribution  of  minerals,  the  planet's 
mass,  size,  and  shape,  the 
characterization  of  Mars'  gravitational 
and  magnetic  fields,  and  the  monitoring 
of  global  weather,  lliese  data  and 
investigations  could  help  scientists 
better  imderstand  the  current  state  of 
water  on  Mars,  the  evolution  of  the 
planet's  formation  and  atmosphere,  and 
the  factors  that  led  to  major  changes  in 
the  Martian  climate.  Other  data  acquired 
from  this  mission  could  provide  insight 
into  the  evolution  of  both  Earth  and  the 
solar  system.  MGS  could  then  support 
possible  foture  Mars  missions,  by 
providing  relay  capability  for  surface 
science  stations  and  landers. 

Alternatives  that  were  evaluated 
include  (1)  No-Action  (i.e.,  no  Mars 
Global  Surveyor  mission);  and  (2) 
launch  vehicles  options,  ijacluding  the 
Space  Shuttle,  Titan,  and  Atlas 
configurations,  foreign  launch  vehicles, 
as  well  as  other  Delta  configurations. 
Failure  to  undertake  the  MGS  mission 
would  disrupt  the  execution  of  NASA's 
Solar  System  Exploration  Program,  as 
defined  by  the  Agency's  Solar  System 
Exploration  Committee.  Cancellation  of 
the  MGS  mission  would  leave  a  gap  in 
the  orderly  exploration  of  Mars,  and 
would  retard  NASA's  attainment  of 
scientific  data  on  the  surface  and 
atmosphere  of  Mars,  which  is  critical  to 
future  explorations  of  Mars.  Of  the 
launch  vehicles  evaluated,  the  Delta  U 
7925/PAM-D  most  closely  matches  the 
MGS  mission  requirements,  has 
superior  reliability,  minimizes  adverse 
environmental  impacts,  and  is  also  the 
lowest  in  cost. 

Expected  impacts  to  the  human 
environment  associated  with  the 
mission  arise  almost  entirely  fit>m  the 
normal  launch  of  the  Delta  n  7925.  Air 
emissions  from  the  exhaust  produced  by 
the  solid  propel  lant  graphite  epoxy 
motors  and  liquid  first  stage  primarily 
include  carbon  monoxide,  hydrochloric 
acid,  aluminum  oxide  in  soluble  and 
insoluble  forms,  carbon  dioxide,  and 
deluge  water  mixed  with  propellent  by- 
products. Air  impacts  will  be  short-term 
and  not  substantial.  Short-term  water 
quality  and  noise  impacts,  as  well  as 
short-term  effects  on  wetlands,  plants, 
and  animals,  would  occur  in  the 


vicinity  of  the  launch  complex.  These 
short-term  impacts  are  of  a  nature  to  be 
self-correcting,  and  none  of  these  efCscts 
would  be  substantial.  There  would  be 
no  impact  on  threatened  or  endangered 
species  or  critical  habitat,  cultural 
resources,  or  floodplains.  Accident 
sc«iarios  have  also  been  addressed. 

The  second  stage  would  be  ignited  at 
an  altitude  of  129  kilometers  (80  miles), 
which  is  in  the  ionosphere.  Although 
the  second  stage  would  achieve  orbit,  its 
orbital  decay  time  would  fall  below  the 
limit  NASA  has  set  for  orbital  debris 
consideration.  After  burning  its 
propellent  to  depletion,  the  second  stage 
would  remain  in  low  Earth  oibit  imtil 
its  orbit  eventually  decayed.  The  MGS 
Project  has  followed  the  NASA 
guidelines  regarding  orbital  debris  and 
minimizing  the  risk  of  human  casualty 
for  uncontrolled  reentry  into  the  Earth's 
atmosphere.  No  other  impacts  of 
environmental  concern  have  been 
identified. 

The  level  and  scope  of  environmental 
impacts  associated  with  the  launch  of 
the  Delta  II  7925  vehicle  are  well  within 
the  envelope  of  impacts  that  have  been 
addressed  in  previous  FONSI's 
concerning  other  launch  vehicles  and 
spacecraft.  No  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  associated  with 
the  launch  vehicle  have  been  identified 
which  would  affect  the  earlier  findings. 

On  the  basis  of  Uie  MGS  EA,  NASA 
has  determined  that  the  environmental 
impacts  associated  with  the  mission 
would  not  individually  or  cumulatively 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  NASA  will 
take  no  final  action  prior  to  the 
expiration  of  the  30-day  comment 
period. 

Dated:  December  13, 1995. 
Wesley  T.  Huntress,  Jr., 
Associate  Administratoffor  Space  Science. 
(PR  Doc.  95-30759  Filed  12-l»-95;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Temporary  Closing  of  Reference 
Service  on  Certain  Textual  Records 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  revised  schedule  of 
closure  and  reopening  of  reference 
services  for  certain  textual  records    ,  v 
holdings  in  the  National  Archives 
related  to  the  move  to  the  National 
Archives  at  College  Park  (Archives  II) 
and  the  relocation  of  some  records  to 
the  National  Archives  Building. 


SUMMARY:  This  notice  provides 
information  about  the  period  of  time 
that  reference  service  on  certain  textual 
records  holdings  of  the  National 
Archives  will  be  unavailable  due  to  the 
move  of  those  holdings  from  their 
current  locations  in  the  National 
Archives  Building  in  Washington,  DC, 
and  the  Washington  National  Records 
Center  in  Suitland,  Maryland,  to  new 
locations  in  either  the  new  Archives  11 
facility  in  College  Park,  Maryland,  or  the 
National  Archives  Building  in 
Washington,  DC.  Additional  notices  will 
be  pubUshed  by  NARA  relating  to  the 
move  of  other  holdings  to  Archives  II. 


During  the  periods  shown  for  the 
record  groups  listed  on  the  schedule  at 
the  end  of  this. notice,  the  National 
Archives  will  be  unable  to  provide 
records  for  research,  or  process  requests 
for  reproductions  (fee  orders)  or 
requests  for  information  from  these 
records.  Requests  received  during  the 
periods  of  suspended  service  will  be 
returned  for  resubmission  after  the  date 
indicated  for  reopening  the  records  for 
reference  service. 

BACKGROUND:  Changes  in  the  overall 
move  schedule  to  accommodate 
necessary  space  for  records  to  move 


from  the  Washington  National  Records 
Center  in  Suitland  to  the  National 
Archives  Building  in  Washington,  DC 
required  changes  in  the  closure  and 
reopening  dates  for  the  record  groups 
listed  below. 

FOR  SCHEDULE  UPDATES  AND  INFORMATION 
ON  THE  NEW  LOCATION  OF  THE  RECORDS, 
call:  User  Services  Division  at  (202) 
501-5400. 

Dated:  December  7, 1995. 
Michael  I.  Kuitz, 
Assistant  Archivist  for  the  National  Archives. 
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Genealogical  Related  Records 
Genealogical  Related  Records 
Genealogicai  Related  Records 
Genealogical  Related  Records 
Genealogical  Related  Records 
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Genealogical  Related  Records 
Genealogical  Related  Records 
Genealogical  Related  Records 
Genealogical  Related  Records 

Modem  Army - 
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Modem  Navy 
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RGNo. 


015 
029 
049 
059 
085 
117 
147 
163 
210 
241 
338 
024 
038 
052 
071 
072 
074 
080 
125 
127 
143 
181 
296 
313 
343 
345 
346 
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Record  group  short  title 


Veterans  Administration 

Bureau  of  the  Census 

Bureau  ot  Land  Management 

Department  of  State - 

Immigration  and  Naturalization  Service  ... 
American  Battle  Monuments  Commission 
Selective  Service  System  (World  War  II) 
Selective  Service  System  (World  War  I)  . 

.War  Relocation  Authority  

Patent  and  Trademark  Office 

Army  Comniands,  1942- 

Bureau  of  Naval  Personnel 

Office  of  the  Chief  of  Naval  Operations  .., 

Bureau  of  Medicine  and  Surgery 

Bureau  of  Yards  and  Docks  

Bureau  of  Aeronauctics  

Bureau  of  Ordnance  

Department  of  the  Navy,  1798-1947  

Judge  Advocate  General  (l^vy)  

U.S.  Marine  Corps  

Bureau  of  Supplies  and  Accounts  

Naval  Districts  and  Shore  Estat)lishnr)ents 

Office  of  Naval  Research 

Naval  Operating  Forces 

Naval  Air  Systems  Command 

Naval  Electronics  Systems  Command  .... 

Naval  Ordnance  Systems  Command  

Naval  Supply  Systems  Command 

Chief  of  Naval  Material  

Department  of  the  htevy,  1947-  _ 


Ctosedate 


04/09^ 
04/15/96 
05/01/96 
07/15«6 
07/22/96 
07/29/96 
08/05/96 
08/19/96 
08/26/96 
06/30/96 
04/15/96 
10/20/96 
11/17/96 
01/02/96 
01/08/96 
01/12/96 
01/25/96 
02/12/96 
02/16/96 
02/20/96 
02/26«6 
02/26/96 
03/04/96 
03/04/96 
04/01/96 
04AXV96 
04/08«6 
04/08/96 
04/10/96 
04/15/96 


Reopen 
date 


07/01/96 
07/10/96 
09/22/96 
09/26/96 
09/27/96 
10/11/96 
10/17/96 
10ir23/96 
10/29/96 
12A)6/96 
10A)1/96 
01/29/96 
02/13/96 
02/23/96 
02/29/96 
03/25/96 
04/09/96 
04/23/96 
04/25/96 
04/30/96 
05A)9/96 
05/13/96 
05/15/96 
06/06/96 
06/07/96 
06/10/96 
06/12/96 
06/13/96 
06/17/96 
06/25/96 


(PR  Doc.  95-30472  Filed  12-18-95;  8:45  am| 
BRiJNQ  COOK  781S-01-P-M 


NUCLEAR  REGULATORY 
COMMISSION 

Union  Electric  Company;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

[Docket  No.  50-483] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Union  Electric 
Company  (the  licensee)  to  withdraw  its 
February  24, 1995,  application  for 
proposed  amendment  to  Facility . 


Operating  License  No.  NPF-30  for  the 
Callaway  Plant,  Unit  No.  1.  located  in 
Fulton,  Missouri. 

The  proposed  change  would  have 
revised  Technical  Specification  4.6.1.7.4 
and  its  associated  Bases  to  delete  the 
quarterly  verification  of  the  measured 
leakage  rate  for  containment  mini-purge 
supply  and  exhaust  isolation  valves. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  10, 1995 
(60  FR  24921).  However,  by  letter  dated 
November  29, 1995,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  24, 1995, 


and  the  licensee's  letter  dated  November 
29, 1995,  which  withdrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Callaway 
County  Public  Library,  710  Court  Street, 
Fulton,  Missouri  65251. 

Dated  at  Rockviile,  Maryland,  this  11th  day 
of  December  1995. 
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For  the  Nuclear  Rtgulatory  Cbininission. 
Kriatiiic  M.  Thonus, 

Project  Manager,  Prajiect  Directorate  IV-2. 
Division  of  Reactor  Projects— lU/tV,  Office  of 
Nuclear  Reactor  Regulation. 
(PR  Doc.  95-30754 ^iled  12-18-95;  8:45  am] 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Offlee  of  Federal  Procurement  Policy 
FAR  Part  15  Rewrite 

AQSiCY:  Office  of  Federal  Procurement 

Policy,  Office  of  Management  and 

Budget. 

ACTION:  Request  fof'  Comments  via  the 

Internet.  | 

i  • 

SUMMARY:  In  respchse  to  the  report  of 
the  National  Performance  Review  (NPR), 
the  Federal  Acquisition  Regulatory 
Council  has  embayed  on  a  rewrite  of 
FAR  Part  15  to  sinlplify,  update  and 
streamline  rules  related  to  negotiated 
procurements.  Th«  intent  of  this  notice 
is  twofold:  first,  to  announce  a  future 
rulonaking  action;  second,  to  inform  the 
public  that  electrotfiic  means  will  be 
used  to  engage  tho  public  in  electronic 
discussions  about  issues  important  to 
the  rewrite  of  the  rules  governing 
negotiated  procurements.  For  those  who 
do  not  want  to  participate  electronically 
or  cannot  access  the  World  Wide  Web 
but  would  like  to  provide  initial  input 
for  the  rewrite,  a  notice  of  proposed 
ndemaking  was  ptblished  requesting 
paper  comments  and  announcing  a 
public  meeting.  This  notice,  which  was 
issued  by  the  Department  of  E)efense,  in 
concert  with  the  Federal  Aquisition 
Regulations  Council,  appeared  in  the 
Federal  Register  on  December  8, 1995 
(60  FR  63023). 

DATES:  The  initial  round  for  electronic 
discussions  will  b0  conducted  during 
the  period  December  1,  1995  through 
January  22, 1996.  We  anticipate  further 
rounds  as  the  rulemaking  progresses. 
FOR  FURTHER  tNFOffNATION  CONTACT: 
Susan  E.  Alesi  at  302-395-3301. 

SUPPLBMBITARY  WtfORMATION: 

Background  I 

On  September  T^  1993,  the  Vice 
President  released!  the  report  of  the  NPR 
which  advocated  simplification  of  the 
procurement  process  by,  in  part, 
rewriting  the  Federal  Acquisition 
Regulation  (FAR).  jAs  a  first  step  in  this 
project,  a  set  of  core  guiding  principles 
was  formulated  to  guide  the  federal 
acquisition  system.  These  principles  are 
now  included  in  RAR  Part  1.  The  project 
has  now  resumed  With  the  rewrite  of 


FAR  Part  15  dealing  with  the  rules  on 
negotiated  rulemaking  under  the 
direction  of  the  Federal  Acquisition 
Regulatory  Council  (FAR  Council). 

The  FAR  Council  has  established  a 
team  of  11  individuals  from  civilian 
agencies,  DOD  components  and  the 
Office  of  Federal  Procurement  Policy, 
with  co-chairs  from  DOD  and  NASA  to 
participate  in  rewriting  Part  15.  The 
actual  drafting  of  the  regulatory 
language  is  scheduled  to  start  no  later 
than  February  1, 1996,  with  a  target 
finish  date  of  October  1996.  This 
delayed  starting  date  was  proposed  and 
agreed  upon  to  allow  time  to  solicit 
input  and  to  identify  those  areas  that 
need  the  most  attention.  The  initial 
public  input  will  be  accomplished  in  a 
number  of  ways.  In  addition  to  such 
traditional  methods  as  requesting  the 
submission  of  written  comments  and 
holding  a  public  meeting,  additional 
methods  of  obtaining  public  comment 
are  being  used,  one  of  which  is  through 
on-line  discussions  via  the  Acquisition 
Reform  Network  (ARnet). 

The  ARnet  was  established  in  June  1, 
1995,  as  an  initiative  of  the  Nl'R  to  help 
government  workers  communicate 
electronically.  The  purpose  of  the 
Internet  based  World  Wide  Web 
Network  is  to  inform  the  members  of  the 
acquisition  community  about  reform 
initiatives,  give  them  electronic  access 
to  references,  training  materials  and 
other  electronic  sources  of  information, 
and  engage  them  in  oo-line  discussions 
about  issues  important  to  improving  our 
acquisition  system. 

Use  of  the  ARnet  On-Line  Forum  to 
assist  the  FAR  Part  15  Rewrite  Team 
provides  an  additional  avenue  for  two- 
way  commimication  with  the 
acquisition  community.  This  support 
will  initially  be  used  as  a  call  for  inputs 
organized  around  a  series  of  key  Part  15 
issues.  Some  of  these  issues  are 
government-industry  communications 
via  draft  solicitations,  discussions  and 
oral  proposals;  Part  15  and  commercial 
items;  source  selection  and  best  value 
determinations;  selection  of  proposals 
for  competitive  range;  and  the  use  of 
"shalls"  in  govemmentwide  regulations 
governing  negotiated  procurements.  We 
anticipate  that  the  ARnet  will 
subsequently  be  used  to  publicize 
proposed  rule(s)  and  provide  another 
round  of  discussions  on  these  rule(s) 
during  the  public  comment  period. 

Electronic  Access  to  the  FAR  Part  15 
Rewrite  Forum  on  the  Internet 

General:  This  Forum  can  be  accessed 
through  the  World  Wide  Web  by  using 
any  HTML  viewer  at  the  following  URL 
address:  http://www-far.npr.gov. 
Anyone  with  access  to  the  World  Wide 


Web  can  participate  through  using 
comment  options  residing  on  the  Web 
Site.  ...  _  , 

Participation  Options:  The  method  for 
participating  in  this  forum  which  is 
currently  operational  is  through  the 
World  Wide  Web.  However,  we  are  also 
working  to  provide  access  to  these 
discussions  through  E-mail;  if  E-mail 
access  can  be  arranged,  a  supplemental 
notice  will  be  issued  annoimcing  how 
interested  persons  can  participate  in  the 
forum  via  E-mail.  In  addition, 
individuals  who  cannot  participate 
through  these  electronic  methods,  or 
would  prefer  to  provide  their  comments 
through  alternative  means,  will  be  able 
to  participate  through  non-electronic 
means  as  described  above  (i.e.,  by 
submitting  written  comments  or 
participating  in  a  public  meeting). 
Steven  Kelman, 
Administrator. 

[FR  Doc.  95-30699  Filed  12-18-95;  8:45  ami 
8IUJNQ  COM  3110-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteasa  Na  34-36575;  File  Na  SR-CBOE- 
95-691 

Self*Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Cttange  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Memberehip 
Fees 

December  12, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
bereby  given  that  on  November  29, 
1995,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11, 
and  m  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  hereby  gives  notice  that  it 
is  proposing  to  amend  certain 
membership  fees  imposed  by  the 
Exchange. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 
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n.  SelMlegalatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  s{>ecified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in  section 
(A),  (B),  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fm,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  amend  the  membership  fees 
imposed  by  the  Exchange  in  two 
respects.  These  amendments  will  take 
effect  on  January  1, 1996. 

First,  the  Exchange  proposes  to 
reduce  from  $1,500  and  $500  the  fee 
that  it  assesses  member  organizations 
that  apply  for  Exchange  approval  to 
conduct  a  non-member  customer 
business. 

Second,  the  Exchange  proposes  to 
amend  its  Inacdve  Nominee  Status 
Change  Fee.  Currently,  the  Exchange 
assesses  member  organizations  a  $55 
whenever  an  inactive  nominee  of  a 
member  organization  becomes  an  active 
nominee  of  the  member  organization, 
re^rdless  of  when  the  Exchange's 
Membership  Department  is  notified  of 
that  status  change.  As  is  more  fully 
described  below,  in  order  to  encourage 
member  organizations  to  provide  the 
Membership  Department  which  advance 
notice  of  such  status  changes,  the 
Exchange  is  proposing  to  make  the 
amount  of  this  fee  depend  on  when  the 
Membership  Department  receives  notice 
of  these  status  changes. 

In  order  to  consummate  a  nominee 
status  change,  a  member  organization  is 
required  to  submit  a  Notification  of 
Change  in  Nominee  Status  Form 
("Notification  Form")  to  the 
Membership  Department  setting  forth, 
among  other  things,  the  designated 
effective  date  of  the  status  change.  If  the 
Notification  Form  is  submitted  prior  to 
the  opening  of  trading  on  the  designated 
effiective  date  of  the  status  change,  the 
status  change  becomes  effective  upon 
the  opening  of  trading  on  such 
designated  effective  date.  If  the 
Notification  Form  is  submitted 
subsequent  to  the  opening  of  trading  on 
the  designated  effective  date  of  the 
status  change,  the  status  changer 
becomes  e&ctive  upon  the  submission 


of  the  Notification  Form.  Upon  the 
effectiveness  of  the  status  change,  the 
person  moving  from  inactive  to  active 
nominee  status  is  granted  trading 
privileges  on  the  Exchange. 

Although  a  nominee  status  change 
can  become  immediately  effective  (or 
can  become  efiiBCtive  within  minutes)  if 
notice  of  the  status  change  is  submitted 
to  the  Membership  Department  on  its 
designated  effective  date,  it  taken  time 
for  the  Membership  Department  to 
update  the  Exchange's  membership 
records  to  reflect  the  status  change. 
Specifically,  the  Membership 
Department  must  enter  the  status 
change  inf(Hination  into  the  Exchange's 
membership  database  and  must  validate 
the  acronym  for  the  person  moving  from 
inactive  to  active  nominee  status  in  the 
Exchange's  Trade  Match  System  so  that 
trades  can  be  matched  to  the  nominee 
by  that  System.  Ordinarily,  the 
Membership  Department  is  able  to 
quickly  process  nominee  status  changes 
and  to  validate  the  acronyms  of 
nominee  moving  from  inactive  to  active 
status  before  these  nominees  begin 
consummating  trades  on  the  Exchange. 
However,  if  the  Membership 
Department  receives  notification  of  a 
number  of  nominee  status  changes 
either  late  in  the  day  on  the  date  prior 
to  the  designated  effiective  date  of  such 
status  changes  and/or  on  the  designated 
effective  date  of  such  status  changes,  it 
is  more  difficult  for  the  Membership 
Department  to  process  all  of  the  changes 
before  the  newly  activated  nominees 
begin  their  trading  activities.  This  can 
result  in  outtrades  being  created  because 
the  Trade  Match  System  is  imable  to 
match  trades  with  the  acronyms  of  those 
nominees  whose  status  changes  have 
not  yet  been  processed,  and  these 
outtrades  then  need  to  be  corrected  later 
in  the  day. 

In  order  to  encourage  member 
organizations  to  provide  the 
Membership  Department  with  sufficient 
notice  of  nominee  status  changes  so  that 
the  Memberehip  Department  has  time  to 
process  such  changes  prior  to  the  time 
that  the  newly  activated  nominees  begin 
to  trade,  the  Exchange  is  proposing  the 
following  three-tiered  fee  structure  for 
nominee  status  changes:  If  a  Notification 
Form  is  submitted  before  4  p.m.  onthe 
date  prior  to  the  designated  effective 
date  of  the  status  change,  the  fee  is 
proposed  to  be  $40.  If  a  Notification 
Form  is  submitted  after  4  p.m.  on  the 
date  prior  to  the  designated  effective 
date  of  the  status  change  or  before  8  a.m. 
on  the  designated  effective  date  of  the 
status  change,  the  fee  is  proposed  to  be 
$75.  U  a  Notification  Form  is  submitted 
after  8  a.m.  on  the  designated  effective 


date  of  the  status  change,  the  fee  is 
proposed  to  be  $150. 

The  CBOE  represents  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
of  the  Act  in  p>articular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  changes  among  CBCC  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


m.  Data  of  Effectiveneas  oftiie 
Propoaed  Eule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereujider.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule 
changes,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwnse  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 


65362 


Federal  Register  /  Vol.  60.  No.  243  /  Tuesday,  December  19,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  243  /  Tuesday,  December  19,  1995  /  Notices 


65363 


1   9 


filing  will  also  be  available  for 
inspection  and  cotoying  at  the  principal 
office  of  the  CBOS-  All  submissions 
should  refer  to  the  File  No.  SR-CBOE- 
95-69  and  should  be  submitted  by 
January  8, 1996.   | 

For  the  Commi^ion.  by  the  IMvision 
of  Market  Regulation,  pursuant  to 
delegated  authori^.* 
Mai^garat  H.  McFwiMd. 
Deputy  Secretary- 

(PR  Doc  9&-30762  f  Ued  12-18-95;  8:45  am] 
I  COM  Mic-ti-li 


[niHMi  Na  34-atC7«;  Hie  Na  8R-CHX- 

•s-asi  I 

Self-Regulatory  Organizations;  Notice 
of  nHng  of  fVcipoied  ftule  Ctiange  t>y 
tfie  Chicago  Stocli  Exchangei  Inc. 
Relating  to  tlie  Eatal>liahment  of  a 
Minor  Rule  Violation  Procedure  and 
Reporting  Plan 


fVlolatlonI 
Plan    I 


£)ecember  12. 1995. 

Pursuant  to  Sections  19(bKl)  and 
(d)(1)  of  the  Securities  Exchange  Act  of 
1934  ("Act"),  15  U.S.C.  788(b)(1)  and 
(d)(1),  and  Rules  |9b-4  and  19d-l(c)(2) 
thereunder,*  notioe  is  hereby  given  that 
on  October  11, 19f5,  the  Chicago  Stock 
Exchange,  Inc.  ("QHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  cha|ige  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organiation.2  On  December 
8, 1995,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change,^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  chatige  from  interested 
persons.  | 

I.  Self-Regulatory  iOrganization's 
Statement  of  the  f  enns  of  Substance  of 
the  l*ropo8ed  Rule  Change 

The  Exchange  is  proposing  to  add  a 
minor  rule  violation  procedure  as 
Article  XII,  Rule  9i  of  the  Exchange's 
rules,  adopt  a  minpr  rule  violation 
reporting  plan,*  aed  renumber  existing 
Article  XII,  Rule  9[ 


<  17  CFR  200.3O-3(a)(l2)  (1994). 

'  17  CF.R.  240. 19lH  and  19d-<c)(2). 

'The  Exchange  is  sulmitting  (o  the  SEC 
concurrently  with  the  [)ropo8ed  rule  change  a  minor 
rule  violation  reporting  plan  in  accordance  with 
Rule  19d-1(c)(2)  undenthe  Act.  See  Letter  from 
David  Rusoff,  Attorney^  Foley  &  Lardner,  to  Glen 
Barrentine.  Senior  Couiuel.  SEC.  dated  October  6, 
1995.  i 

'  See  Letter  from  David  Rusoff,  Attorney,  Foley  ft 
Lardner,  to  Glen  Barrei^ine,  Senior  Counsel,  SEC, 
dated  December  8,  199$.  Amendment  No.  1 
renumbers  existing  Article  Xn.  Rule  9  to  Article  XU, 
Rule  10.  ' 

*In  Securities  Exchavge  Act  Release  No.  21013 
(June  1, 19S4),  49  FR  2)828  (June  8, 1984),  the  SEC 


n.  Self-RegulatOTy  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  Cor,  the  Pnyosed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Reg^lato^y  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  minor  rule  violation 
procedure  ("Procedure")  authorizes  the 
Exchange,  in  lieu  of  commencing  a 
disciplinary  proceeding,  to  impose  a 
fine,  not  to  exceed  $2,500,  on  any 
membOT,  member  organization, 
associated  person  or  registered  or  non- 
registered  employee  of  a  member  or 
member  organization  for  any  violation 
of  an  Exchange  rule  which  the  Exchange 
determines  to  be  minor  in  nature.  The 
Committee  on  Floor  Procedure  will  have 
the  same  authority  for  violations 
relating  to  decorum  on  the  Exchange 
trading  floor. 

If  the  fine  is  to  be  imposed  by  the 
Exchange  (as  opposed  to  the  Committee 
on  Floor  Procedure)  the  fine  shall  be 
imposed  in  accordance  with  the  method 
set  forth  in  paragraph  (b)  of  the 
Procedure.  Specifically,  prior  to 
imposing  the  fine,  the  staff  of  the 
Exchange  shall  present  the  facts 
supporting  such  violative  conduct  to  a 


adopted  amendments  to  paragraph  (c)  of  Rule  19d- 
1  to  allow  self-regulatory  organizations  to  submit 
for  SEC  approval  plans  for  the  abbreviated  reporting 
of  minor  disciplinary  infractions.  Under  the 
amendments,  any  disciplinary  action  taken  by  a 
self-regulatory  organization  against  any  person  for 
violation  of  a  rule  of  the  self-regulatory  organization 
that  has  been  designated  as  a  minor  rule  violation 
pursuant  to  a  plan  filed  with  the  SEC  shall  not  be 
considered  'Tmal"  for  purposes  of  Section  19(d)(1) 
of  the  Act  if  the  sanction  imposed  consists  of  a  fine 
not  exceeding  $2,500  and  the  sanctioned  person  has 
not  sought  an  adjudication,  including  a  hearing,  or 
otherwise  exhausted  his  or  her  administrative 
remedies  with  respect  to  the  matter. 

The  SEC  has  approved  minor  disciplinary  rule 
plans  by  virtually  every  stock  exchange  and  the 
National  Association  of  Securities  Dealers,  Inc.  See, 
e.g..  Securities  Exchange  Act  Release  No.  21919 
(April  3,  1985),  50  FR  14068  (April  9,  1985)  (File 
No.  4-260)  (Amex);  Securities  Exchange  Act 
Release  No.  22415  (September  17, 1985),  50  FR 
38600  (September  23,  1985)  (File  No.  4-284) 
(NYSE):  Securities  Exchange  Act  Release  No.  22654 
(November  21.  1985),  50  FR  48853  (November  27, 
1985)  (File  No.  4-285)  (PSE). 


Minor  Rule  Violation  Panel  ("Panel"), 
which  shall  consist  of  three  floor 
monbers  (one  member  of  the  Committee 
on  Floor  Procedure,  one  member  of  the 
Committee's  Rules  Subcommittee,  and 
one  member  not  on  the  Committee  or 
any  of  its  subcommittees)  appointed  by 
the  President  of  the  Exchange.  The 
Panel  is  then  authorized  to  impose  the 
fine.  In  the  event  the  Panel  does  not 
impose  the  fine,  the  staff  shall,  under 
circumstances  set  forth  in  the 
Procedure,  issue  a  report  to  the 
President.  The  President,  in  turn,  may 
either  impose  the  fine,  direct  the  staff  to 
prefer  formal  charges  or  reject  the  staffs 
recommendation  entirely. 

If  a  fine  is  to  be  imposed  under  the 
Procedure,  the  Exchange  will  serve  a 
written  statement  on  the  person  against 
whom  a  fine  is  imposed  setting  forth  the 
rule  violated,  the  act  or  omission 
constituting  the  violation,  the  fine 
imposed  and  the  date  of  imposition,  the 
date  the  fine  must  be  paid  and  the  date 
by  which  such  determination  must  be 
contested. 

If  the  person  against  whom  a  fine  is 
imposed  pursuant  to  the  Procedure 
chooses  not  to  contest  the  matter  and 
pays  the  fine,  he  or  she  waives  his  or  her 
right  to  a  disciplinary  proceeding  under 
Article  xn  of  the  Exdiange's  rules  and 
any  right  to  review  or  appeal  (to  the 
extent  such  right  would  otherwise  exist 
under  current  Exchange  rules). 
Alternatively,  any  person  may  choose  to 
contest  a  fine  by  submitting  a  written 
answer,  at  which  point  the  matter 
becomes  a  "disciplinary  proceeding" 
subject  to  the  applicable  provisions  of 
Article  xn,  including  all  disciplinary 
sanctions  available  thereunder  (except 
for  contests  of  a  fine  by  the  Committee 
on  Floor  Procedure,  which  will  be 
subject  to  the  provisions  of  Article  Xn, 
Rule  3). 

Under  the  Procedure,  the  Exchange 
will  periodically  prepare  and  announce 
to  its  members  and  member 
organizations  a  list  of  Exchange  rules 
and  policies  as  to  which  the  Exchange 
may  impose  fines  pursuant  to  the 
Procedure  as  well  as  the  fines  that  may 
be  imposed  for  their  violation.  The 
Procedure,  however,  expressly  states 
that  the  Exchange  is  not  required  to 
impose  a  fine  under  the  Procedure  with 
respect  to  any  violation  of  any  rule 
included  on  such  Ust.  In  addition, 
whenever  the  Exchange  determines  that 
a  rule  violation  is  not  minor  in  nature, 
it  has  the  discretion  to  commence 
disciplinary  proceedings  under  Article 
XII  of  the  CHX  rules. 

The  Exchange  also  proposes  to  adopt 
a  minor  rule  violation  reporting  plan 
("Plan").  Under  its  Plan,  the  Exchange 
designates  certain  specified  rule 


violations  as  minor  rule  violations  and 
requests  that  it  be  relieved  of  the  current 
reporting  requirement  of  Rule  19d- 
1(c)(1)  under  the  Act  regarding  such 
violations,  provided  it  gives  notice  of 
such  violations  to  the  Commission  on  a 
quarterly  basis.'  The  Flan,  however, 
would  not  cover  any  fine  imposed 
pursuant  to  the  Procedure  that  is 
contested.  Such  violations  and  fines 
would  continue  to  be  reported  as  they 
occur. 

Initially,  the  Exchange  is  proposing  to 
include  the  following  rule  and  policy 
violations  in  both  its  Procedure  and 
Plan:  (1)  Acquisition  of  membership  by 
general  or  limited  partner  (Article  U, 
Rule  1);  (2)  general  partners  bound  by 
rules  of  Exchange  (Article  U,  Rule  4);  (3) 
notice  of  death  or  retirement  of  partner 
(Article  n.  Rule  9);  (4)  filing  and 
approval  of  Articles  of  Incorporation 
(Article  m.  Rule  4);  (5)  authorization  of 
officers  to  act  (Article  m.  Rule  5);  (6) 
officers,  directors  and  principal 
stockholders  (Article  UI,  Rule  6);  (7) 
death  or  retirement  of  registrant  member 
(Article  m.  Rule  11);  (8)  transactions  off 
the  floor  (Article  VHI,  Rule  9);  (9) 
records  of  orders  transmitted  (Article  IX, 
Rule  7);  (10)  dealing  in  stocks  on  put, 
call,  straddle  or  option  (Article  IX,  Rule 
15);  (11)  record  of  margin  calls  and 
receipt  of  margin  (Article  X,  Rule  2); 
(12)  record  of  orders  (Article  XX,  Rule 
24):  (13)  specialist's  book  (Article  XXX, 
Rule  4);  (14)  written  reports  of 
transactions  (Article  XXX,  Rule  5);  (15) 
record  of  orders  (Article  XXX,  Rule  11); 
(16)  financial  operational  reports 
(Article  XI.  Rule  4);  (17)  notification  of 
change  in  bond  coverage  (Article  XI, 
Rule  6);  (18)  filing  requirements  on 
change  of  examining  authority  (Article 
XI,  Rule  7);  (19)  submission  of  books  to 
board  (Article  Vm,  Rule  11);  (20) 
submission  of  evaluation  of  co- 
specialists  survey  (Article  Vni,  Rule  11); 
(21)  failure  to  issue  ITS  pre-opening 
notification  (Article  XX,  Rule  39);  (22) 
failure  to  comply  with  ITS  trade- 
through,  locked  markets  and  block  trade 
rules  (Article  XX,  Rule  40);  (23)  failure 
to  comply  with  stop  order  rule  (Article 
XXX,  Rule  22);  (24)  failure  to  comply 
with  SO  percent  requirement  (Article 
XXXIV,  Rule  3);  (25)  failure  to  comply 
with  trading  from  off  the  floor  rule 
(Article  XXXIV.  Rule  4);  (26)  failure  to 
comply  with  public  outcry  rule  (Article 
XXXIV.  Rule  10);  (27)  violation  of  Class 
A  deconun  rules  (Article  n,  Rule  3, 


'The  Exchange's  quarterly  report  to  the  SEC  «vill 
include:  the  CHX's  internal  file  number  for  the  case, 
the  name  of  the  individual  and/or  organization,  the 
nature  of  the  violation,  the  specific  rule  provision 
violated,  the  fine  Imposed,  the  number  of  times  the 
rule  violation  has  occurred,  and  the  date  of 
diaposition. 


Interpretation  and  P«ilicy  .01);  (28) 
violation  of  Class  B  decorum  rules 
(Article  XB.  Rule  3,  Interpretation  and 
Policy  .01);  (29)  failure  to  comply  with 
recognized  quotations  (Article  XX,  Rule 
7);  (30)  failure  to  clear  the  post  (Article 
XX,  Rule  10);  (31)  failure  to  comply 
with  cabinet  securities  provision 
(Article  XX.  Rule  11);  (32)  feilure  to 
comply  with  minimum  fractional 
changes  Article  XX,  Rule  22);  (33) 
failure  to  comply  with  agency  cross  rule 
(Article  XX,  Rule  23);  (34)  failure  to 
comply  with  "stopped"order  rule 
(Article  XX,  Rule  28);  (35)  improper  use 
of  "SOLD"  designator  (Article  VBI,  Rule 
7);  (36)  trading  ahead  of  customer  orders 
(Article  XXX,  Rule  2);  (37)  violation  of 
preference  solely  on  competitive  basis 
rule  (Article  XXX.  Rule  3). 

The  purpose  of  the  Procedure  is  to 
provide  a  more  appropriate  response  to 
certain  rule  violations.  At  the  present 
time,  when  the  staff  of  the  CHX 
discovers  a  technical,  inadvertent,  or 
otherwise  minor  rule  violation,  often, 
the  Exchange's  only  practical  response 
is  to  issue  a  written  letter  of  caution  to 
the  person(s)  involved  focusing 
attention  on  the  necessity  of  fully 
complying  with  all  Exchange  rules  and 
policies  and  warning  against  future 
violations.  Such  written  admonitions, 
however,  may  not  always  successfully 
deter  future  violations.  The  other 
alternative,  the  initiation  of  a  formal 
disciplinary  proceeding  may,  in  many 
cases,  be  too  time  consuming,  too  costly, 
and  carry  too  severe  a  penalty  for  such 
minor  violations.  The  ability  to  impose 
a  fine  on  a  discretionary  basis  may 
constitute  a  more  effective  deterrent 
than  a  cautionary  letter  while  avoiding 
the  severe  penalty  or  attendant  publicity 
of  a  disciplinary  hearing.  The  Procedure 
provides  for  an  appropriate  response  to 
minor  rule  violations  of  certain 
Exchange  rules  while  preserving  the  due 
process  rights  of  the  party  accused 
through  specified,  required  procedures. 

The  purpose  of  the  Plan  is  to  provide 
the  CHX  with  the  flexibility  to  fashion 
reporting  requirements  that  would 
result  in  the  Commission  receiving  the 
necessary  information  regarding  minor 
rule  Isolations  in  the  least  burdensome 
way  possible. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  8  and  will  advance  the  objectives  of 
Section  6(b)(6)  of  the  Act^  in  that  it  will 
provide  a  procedure  whereby  members 
can  be  "appropriately  disciplined"  in 
those  instances  when  a  rule  violation  is 


minor  in  nature,  but  a  sanction  more 
serious  than  a  warning  or  cautionary 
letter  is  appropriate.  In  accordance  with 
Sections  6(b)(7)  and  6(d)(1)  of  die  Act," 
the  proposed  rule  change  provides  a  fair 
procedure  for  imposing  such  sanctions. 
Finally,  the  proposed  plan  is  consistent 
with  Section  6(d)(1)  of  the  Act  and  Rule 
19d-l(c)(2)  thereunder,  which 
authorizes  self-regulatory  organizations 
to  adopt  minor  rule  violation  reporting 
plans. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Ef!iectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copiesof  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 


•  15  U.S.C  78«lb)(6). 

'isu.s.a78f(bXe). 
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Section  450  Fifth  Street,  NW., 
Washington,  DC  2(^49.  Copies  of  such 
filing  will  also  be  Available  for 
inspection  and  cobying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-25 
and  should  be  submitted  by  January  8, 
1996.  ' 

For  the  Commission,  by  the  Division 
of  Maricet  Regulatiim,  pursuant  to 
delegated  authoriti. 
MHguvt  H.  McFarUnd, 
Deputy  Secretary.      , 

(FR  Doc.  95-30761  pjled  12-lS-SS;  8:45  am] 
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SeM-ltogulatory  Organizations:  Notica 
of  FHing  and  OrM  Gianllng 
Accalaratad  Approval  to  a  Proposed 
Rule  CiMnga  by  Ilia  PMtadalphia  Stock 
Exchanga,  Inc.,  Relating  to  an 
Extanaion  of  ttM  Automalad  Options 
Maifcat  PNot  Progwm 

December  13, 1995.  J 

Pursuant  to  Section  19(bHl)  of  the 
Securities  Exchanga  Act  of  1934 
("Act"),  15  U.S.C>88(b)(l),  notice  is 
hereby  given  that  dn  December  1, 1995, 
the  Philadelphia  Slock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Ccnnmlssion")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Itekns  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
approving  this  proposal  aa  an 
accelerated  basis. 

L  Self-R^uUtory  Organization's 
Statement  of  the  Tenns  of  Sabstance  ot 
the  Proposed  RnleChange 

The  PHLX  proposes  to  extend  the 
Exchange's  Automated  Options  Market 
("AUTOM")  syste^i  for  a  one  year 
period  ending  December  31, 1996. 

The  text  of  the  proposal  is  available     ' 
at  the  Office  of  the  Secretary,  the  PHLX, 
and  at  the  Commiasion. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fof,  the  Proposed  Rule 
Change 

In  its  filing  withithe  Commission,  the 
self-regulatory  organization  included 
statements  concersing  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statement!  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


sections  (A),  (B),  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

(Al  Self-Reffjiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

AtrrC^.  which  as  operated  on  a  pilot 
basis  since  1988  and  was  most  recently 
extended  through  December  31, 1995,* 
is  the  PHLX's  electronic  order  routing, 
delivery,  execution  and  reporting 
system  for  equity  and  index  options. 
AUTOM  is  an  online  system  that  allows 
electronic  delivery  of  options  orders 
from  member  firms  directly  to  the 
appropriate  specialist  on  the  Exchange's 
trading  floor. 

Certain  orders  are  eligible  for 
Aint^'s  automatic  execution  feature, 
AUTO-X,  which  was  approved  as  part  of 
the  AUTOM  pilot  program  in  1990.^ 
AUTO-X  orders  are  executed 
automatically  at  the  disseminated 
quotation  price  on  the  Exchange  and 
reported  to  the  Options  Price  Reporting 
Authority  ("OPRA")  as  well  as  the 
originating  firm.  Orders  that  are  not 
eligible  for  AUTO-X  are  handled 
manually  by  the  specialist  and,  upon 
execution  of  the  order,  are  inputted  into 
exchange  systems  for  reporting  to  OPRA 
and  the  delivering  firm. 

Originally,  the  AUTOM  piloi  program 
was  approved  by  the  Commission  for 
market  orders  of  up  to  five  contracts  for 
12  PHLX  near-month  equity  options.^ 
Since  that  time,  AUTOM  has  been 
extended  and  amended  several  times.'* 


<  See  Secnrities  Exchange  Act  Relaase  No.  351S3 
(Deconbtr  30. 1994),  60  FR  2420  (Juiuary  9, 1995) 
(order  approving  File  No.  SR-PHLX-94-41). 

>  See  Securitie*  Exchange  Act  Release  No.  27599 
(January  9. 1990).  55  FR  1751  Qanuary  18, 1990) 
(order  approving  File  No.  SR-PHLX-89-03). 

>  See  Securities  Exchange  Act  Release  No.  25540 
(March  31, 1988),  S3  FR  11390  (April  6, 1988). 

*  See  Securities  Exchange  Act  Release  No.  35183, 
supra  note  1.  See  also  Securities  Exchange  Act 
Release  Nos.  25540  (March  31, 1988),  53  FR  11390 
(April  6, 1988)  (order  approving  AUTOM  on  a  pilot 
basis);  25868  6une  30, 1988),  53  FR  25563  (order 
approving  File  No.  SR-PHLX-66-22,  extending 
pilot  through  December  31, 1988);  26354  (December 
13, 1988),  53  FR  51185  (order  approving  File  No. 
SR-PHLX-88-33,  extending  pilot  program  through 
June  30, 1989):  26522  (February  3. 1989),  54  FR 
6465  (order  approving  File  No.  SR-PHLX-89-1, 
extending  pilot  through  December  31.  1989):  27599 
(January  9, 1990),  55  FR  1751  (order  approving  File 
No.  SR-PHLX-89-03,  extending  pilot  through  June 
30,  1990):  28625  (July  26,  1990),  55  FR  31274  (order 
approving  File  No.  SR-PHLX-90-16.  extending 
pilot  through  December  31, 1990:  28978  (Manih  15, 
1991),  56  FR  12050  (order  approving  File  No.  SR- 
PHLX-90-34,  extending  pilot  through  December  31, 
1991):  29837  (October  18, 1991).  56  FR  36496  (order 
approving  File  No.  SR-PHLX-9(M)3.  extending 
pilot  through  December  31, 1993):  and  33405 
(December  30. 1993),  59  FR  790  (order  approving 
File  No.  SR-PHLX-93-57,  extending  pilot  through 
December  31, 1994):  29662  (September  9, 1991),  56 
FR  46816  (order  approving  File  No.  SR-PHLX-01- 


The  purpose  of  the  proposed  rule 
change  is  to  extend  the  AUTOM  pilot 
program  for  a  one-year  period  ending 
December  31, 1996,  The  PHLX  believes 
that  this  extension  of  the  pilot  program 
should  provide  the  Exchange  with 
additional  time  to  study  the 
efiiactiveness  of  AUTOM  prior  to 
{>ermanent  approval.  During  this  time, 
the  Exchange  intends  to  monitor  the 
implementation  of  certain 
enhancements  to  AUTOM  and  to  draft 
an  Exchange  rule  codifying  the  entire 
pilot  program. 

Generally,  the  Exchange  believes  that, 
since  the  date  of  the  last  Commission 
order  extending  the  AUTOM  pilot 
program,  AUTOM  has  functioned 
properly  and  efficiently,  without  any 
material  problems  reported  by  PHLX 
members  or  AUTOM  users,  and  without 
significant  malfunctions  or  operational 
feilures. 

AUTOM  provides  small  customer 
option  orders  with  the  benefits  of 
electronic  delivery  and  reporting,  while 
AUTO-X  provides  automatic  executions 
as  well.  Accordingly,  the  Exchange 
believes  that  AUTOM  increases  the 
speed  and  efficiency  of  order  delivery, 
execution  and  reporting.  This,  in  turn, 
promotes  both  liquidity  and  fair  and 
orderly  markets.  For  these  reasons,  the 
PHLX  believes  that  extending  the 
AUTOM  pilot  program  for  a  one-year 
period  is  consistent  with  Section  6  of 
the  Act,  in  general,  and,  in  particular, 
with  Section  6(b)(5),  in  that  the  proposal 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investore  and  the  public  interest. 
In  addition,  the  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  llA(a)(l)(B)  of  the  Act  in 


31,  permitting  AUTO-X  orders  up  to  20  contracts 
in  Duracell  options  only);  29782  (October  3,  1991), 
56  FR  55146  (order  approving  File  No.  SR-PHLX- 
91-33,  permitting  AUTO-X  for  all  strike  prices  and 
expiration  months):  32906  (September  15. 1993),  58 
FR  15168  (order  approving  File  No.  SR-PHLX-92- 
38,  permitting  AUTO-X  orders  up  to  25  contracts 
in  all  options);  and  33405  (December  30, 1993),  59 
FR  790  (order  approving  File  No.  SR-PHLX-93-57, 
extending  pilot  through  December  31, 1994):  34920 
(October  31, 1994).  59  FR  55510  (November  7. 1994) 
(File  Na  SR-PHLX-94-40,  codiiying  use  of 
AUTOM  for  faidex  options);  35601  (April  13. 1995), 
60  FR  19616  (File  No.  SR-PHLX-BS-IS.  codifying 
the  use  of  AUTOM  for  certain  order  types);  35681 
(May  30, 1995),  60  FR  30131  (June  7, 1995)  (File 
No.  SR-PHLX-95-29,  increasing  AUTO-X  for 
USTOP  100  Index  ("TPX")  options  to  50  contractt): 
35782  (May  30, 1995).  60  FR  30136  (June  7. 1995) 
(File  No.  SR-PHLX-95-30,  increasing  the  maximum 
AUTOM  order  size  from  100  to  500  contracts); 
36429  (October  27,  1995),  60  FR  55874  (November 
3, 1995)  (File  No.  SR-PHLX-95-35,  allowing  broker- 
dealer  TPX  option  orders  to  be  routed  through 
AUTOM);  and  36467  (November  8,  1995),  60  FR 
57615  (November  16, 1995)  (order  approving  File 
No.  SR-PHLX-95-33,  limiting  AUTO-X  forNational 
Over-the-Counter  Index  options  to  series  where  the 
bid  Is  $10  or  leas). 


that  AUTOM  is  intended  to  improve, 
through  the  use  of  new  data  processing 
and  communications  techniques,  the 
efficiency  with  which  transactions  in 
PHLX  equity  and  index  options  are 
executed.  Further,  the  Exchange 
believes  that  AUTOM  fosters 
competition  among  options  exchanges, 
which  have  similar  systems  in^lace. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Commission's  Findings  and  Order 
Granting  Accel««ted  Approval  of 
Proposed  Rule  Change 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Sections  6  and  llA.^ 
Specifically,  the  Commission  continues 
to  believe  that  the  development  and 
implementation  of  the  AUTOM  system 
provides  for  more  efficient  handling  and 
reporting  of  orders  in  PHLX  options 
through  the  use  of  new  data  processing 
and  communications  techniques, 
thereby  improving  order  processing  and 
turnaround  time.  The  Commission  does 
not  object  to  an  extension  of  the  pilot 
program  until  December  31, 1996,  in 
response  to  the  PHLX's  assertion  that 
continuation  of  the  pilot  will  provide 
the  Exchange  with  a  better  opportimity 
to  study  its  operation  and  enectiveness 
prior  to  permanent  approval  of  the 
program."  The  Commission  notes 
further  that  the  Exchange  has 
represented  that  from  January  1995  imtil 
the  present,  AUTOM  has  functioned 


■  IS  U.S.C  78f  and  78k-l  (1968). 

*The  PHLX  %riU  submit  a  request  for  permanent 
approval  of  the  program  no  later  than  November  1, 
1996.  This  request  will  be  accompanied  by  a  report 
covaring  the  period  between  Janaury  1. 1996,  and 
June  30. 1996,  that  will  include:  (1)  a  description 
of  the  bmefita  provided  by  AUTOM;  (2)  the  degree 
of  AUTOM  usage.  Including  the  number  and  size 
of  the  ord«n  routed  through  AUTOM  and  the 
number  and  site  of  the  orders  executed 
automatically  through  the  AUTO-X  system:  (3)  the 
system  capacity  of  AUTOM  and  AUTO-X:  and  (4) 
any  problems  the  Exchange  has  encountered  with 
the  routing  and  execution  feature*. 


properly  and  efficiently,  that  no 
material  problems  have  been  reported 
by  PHLX  members  or  AUTOM  users, 
and  that  AUTOM  has  not  had 
significant  malfunctions  or  operational 
failures. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
permit  the  PHLX  to  continue  the 
AUTOM  pilot  program  on  an 
uninterrupted  basis.  Specifically,  the 
Commission  believes  that  the  PHLX's 
proposal  to  extend  the  AUTOM  pilot 
program  does  not  raise  any  new  issues 
since  it  merely  extends  the  pilot 
program  as  it  is  currently  operating. 
Further,  the  Commission  believes  that 
the  pilot  is  beneficial  in  maintaining  the 
quality  and  efficiency  of  the  PHLX's 
market.  In  addition,  the  Commission 
notes  that  there  have  been  no  adverse 
comments  concerning  the  pilot  program 
since  its  implemention.  Accordingly, 
the  Commission  believes  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Sections  6  and  llA  of  ^ 
the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
January  8, 1996. 

It  is  therefore  ordered,  punuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR-PHLX-95- 


78)  is  approved  through  December  31, 
1996. 

For  the  Coaunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  95-30763  Filed  12-18-95,  8:45  am) 
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Rrst  National  Bank  of  Southern  Africa 
Limited;  Notice  of  Application 

December  12. 1995. 

AQIENCY:  Securities  and  Exchange 

Conunission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  luder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  First  National  Bank  of 
Southern  Africa  Limited  ("First 
National  bank"), 

RELEVANT  ACT  SECTIONS:  Order  under 
section  6(c)  of  the  Act  for  an  exemption 
bom  section  17(0. 

SUMMARY  OF  APPUCATKM:  First  National 
Bank  requests  an  order  that  would 
permit  United  States  registered 
investment  companies  (a  "U.S. 
bvestment  Company"),  other  than 
investment  companies  registered  under 
section  7(d),  for  which  First  National 
Bank  serves  as  custodian  or 
subcustodian,  to  maintain  foreign 
securities  and  other  assets  in  the 
custody  of  foreign  affiliates  located  in 
Botswana,  Namibia,  and  Zimbabwe. 
HUNG  DATE:  The  application  was  filed 
on  September  5, 1995  and  amended  on 
December  12, 1995. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  8, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.Q  20549. 


'  IS  U.&C  78a(bK2)  (19S2). 


•  17  C7R  200.3(^3(aKl2)  (1994). 
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Appliamt:  3  F!i4  Place.  BaBlcQty. 
Jooamiesbuig.  Republic  of  South  Africa; 
cc:  Michael  Gnubn.  Esq.,  Sheannan  k 
Sterling,  599  Ln^ngton  Avenue,  New 
York,  New  Yoric  10022. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Kh4wly,  Staff  Attorney,  at 
(202)  942-0565, 6r  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
OfBce  of  Investment  Company 
Regulation). 

8UPPLEMBITARY  ^FORMATION:  The 
following  is  a  siiinmary  of  the 
application.  The  (complete  application 
may  be  obtained  for  a  Cse  from  the  SEC's 
Public  Refarencei  Branch. 

^pUcant's  Repveaentations 

1.  First  National  Bank  requests  an 
order  to  permit  Pint  National  Bank,  any 
U.S.  Investment  Company,  and  any 
custodian  for  a  li.S.  Investment 
Company,  to  maintain  f<»eign  securities, 
cash,  and  cash  equivalents  (collectively, 
"Assets")  in  the  custody  of  First 
National  Bank  o^  Botswana  Limited 
("First  Botswana"),  First  National  Bank 
of  Namibia  Limited  ("First  Namibia"), 
and  First  Merchant  Bank  of  Zimbabwe 
Limited  ("First  ^babwe,"  together  the 
"Foreign  AfBliates")  located  in  the 
countries  of  Botswana,  Namibia,  and 
Zimbabwe,  respectively.  For  the 
purposes  of  this  Application,  "Foreign 
seciuities"  includes:  (a)  seciuities 
issued  and  sold  primarily  outside  the 
United  States  by  a  foreign  government. 

a  national  of  any,  foreign  country,  or  a 
corporation  or  oper  organization 
incorporated  or  (Organized  under  the 
laws  of  any  foreign  country;  and  (b) 
securities  issued  or  guaranteed  by  the 
Government  of  tke  United  States  or  by 
any  state  or  any  political  subdivision 
thereof  or  by  any  agency  thereof  or  by 
any  entity  organ^ed  imder  the  laws  of 
the  United  States  or  of  any  state  thereof 
which  have  been  issued  and  sold 
primarily  outsids  the  United  States. 

2.  First  National  Bank,  a  bank 
organized  under  the  laws  of  the 
Republic  of  South  Africa,  is  regulated  in 
South  Africa  by  the  Registrar  of  Banks 
of  South  Africa  under  the  banks  Act  of 
1990.  First  National  Bank  is  a  wholly- 
owned  subsidiary  of  First  National  Bank 
Holdings  Limited  ("First  National  Bank 
Group"),  a  Sout4  African  public  limited 
company.  First  National  Bank  Group  is 
one  of  the  largest  financial  service 
groups  in  South  Africa  and  is  engaged 
in  a  broad  range  of  banking  and 
financing  services  for  both  individual  an 
corporate  customers.  As  of  September  . 
30. 1994.  First  hfetional  Bank  had 
shareholders'  eq^ty  of  approximatriy 
$427,500,000. 


3.  First  Botswana  is  an  80  percent 
owned  subsidiary  of  First  National  Bank 
Group  and  is  supervised  by  the  Bank  of 
Botswana.  First  Namibia  is  a  wholly- 
owned  subridiary  of  First  National  Baid: 
Group  and  is  supervised  by  the  Central 
Bank  of  Namibia.  First  Zimbabwe 
operates  under  the  banking  Act  of 
Zimbabwe  (Chapter  188.  Regulatory 
Controls).  First  Zimbabwe  is  appointed 
as  subciurtodian  by  First  National  Bank 
but  is  neither  a  branch  nor  a  subsidiary 
of  First  Naticmal  Bank. 

^plicant's  Legal  Analjrsis 

1.  First  National  Bank  requests  an 
order  under  section  6(c)  of  the  Act 
exempting  First  National  Bank,  any  U.S. 
Investment  Company,  and  any 
custodian  for  such  U.S.  Investment 
Company  from  section  17(f)  of  the  Act 
to  permit  the  deposit  and  custody  of 
Assets  with  the  Foreign  Affiliates  in 
their  respective  coimtries. 

2.  Section  17(f)  of  the  Act  requires 
every  registered  management 
investment  company  to  place  and 
maintain  its  securities  and  similar 
investments  in  the  custody  of  certain 
enumerated  entities,  including  a  bank 
having  at  all  times  aggregate  capital, 
siirplus,  and  undivided  profits  of  at 
least  $500,000.  A  "bank."  as  that  term 
is  defined  in  section  2(a)(5)  of  the  Act. 
includes:  (a)  a  banking  institution 
organized  under  the  laws  of  the  United 
States;  (b)  a  member  bank  of  the  Federal 
Reserve  System;  and  (c)  any  other 
banking  institution  or  trust  company, 
whether  incorporated  or  not,  doing 
business  imder  the  laws  of  any  state  or 
of  the  United  States,  a  substantial 
portion  of  the  business  of  which 
consists  of  receiving  deposits  or 
exercising  fiduciary  powers  similar  to 
those  permitted  to  national  banks  under 
the  authority  of  the  Comptroller  of  the 
Currency,  and  which  is  supervised  or 
examined  by  state  or  federal  authority 
having  supervision  over  banks,  and 
which  is  not  operated  for  the  purposes 
of  evading  the  Act. 

3.  The  only  entities  located  outside 
the  United  States  that  section  17(f) 
authorizes  to  serve  as  custodians  for 
registered  management  investment 
companies  are  the  overseas  branches  of 
qualified  United  States  banks.  Rule  17f- 
5  expands  the  group  of  entities  that  are 
pennitted  to  serve  as  foreign  custodians. 
Rule  I7f-5(c)(2)(i)  defines  the  term 
"Eligible  Foreign  Custodian"  to  include 
a  banking  institution  or  trust  company, 
incorporated  or  organized  imder  Uie 
laws  of  a  country  other  than  the  United 
States,  that  is  regulated  as  such  by  that 
country's  government  or  an  agency 
thereof  and  that  has  shareholders' 


equity  in  excess  of  $200,000,000  or  its 
equivalent. 

4.  First  National  Bank  meets  the 
requirements  for  an  Eligible  Foreign 
Custodian  under  rule  17f-5  because  it 
has  shareholders'  equity  in  excess  of 
$200,000,000,  is  organized  and  existing 
under  the  laws  of  a  country  other  than 
the  United  States,  and  is  regulated  as  a 
bank  imder  the  laws  of  South  Africa. 

5.  The  Foreign  Affiliates  also  satisfy 
the  requirements  of  rule  17f-5  insofar  as 
each  is  a  banking  institution  or  trust 
company  incorporated  or  organized 
under  the  laws  of  a  country  other  than 
the  United  States  and  is  regulated  as 
such  by  such  country's  government  or 
an  agency  thereof.  The  Foreign 
Affiliates,  however,  do  not  meet  the 
minimum  shareholders'  equity 
requirement  of  the  rule.  Accordingly, 
the  Foreign  Affiliates  are  not  Eligible 
Foreign  Custodians  imder  the  rule  and. 
absent  exemptive  reUef,  could  not  serve 
as  custodians  for  the  Assets  of  U.S. 
Investment  Companies. 

6.  Section  6(c)  provides,  in  relevant 
part,  that  the  SEC  may  exempt  any 
person  or  class  of  persons  from  any 
provision  of  the  Act  or  from  any  rule 
thereunder,  if  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  birly  intended  by  the  policy 
and  provisions  of  the  Act.  First  National 
Bank  submits  that  its  request  satisfies 
this  standard. 

Applicant's  Conditioiis 

Applicant  agrees  that  any  order  of  the 
SEC  granting  die  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  Tne  foreign  custody  arrangements 
proposed  regarding  the  Foreign 
Affiliates  satisfy  the  requirements  of 
rule  17f-5  in  all  respects  other  than  the 
Foreign  Affiliate's  level  of  shareholders' 
equity. 

2.  First  National  Bank  will  deposit  the 
Assets  in  Botswana,  Namibia,  or 
Zimbabwe,  as  the  case  may  be,  with 
First  Botswana,  First  Namibia,  or  First 
Zimbabwe,  respectively  only  in 
accordance  with  an  agreement  (the 
"Agreement")  required  to  remain  in 
effect  at  all  times  during  which  the 
Foreign  Affiliates  fail  to  satisfy  the 
requirements  of  rule  17f-5.  Each 
Agreement  will  be  a  three-party 
agreement  among  First  National  Bank, 
the  Foreign  Affiliate,  and  the  U.S. 
Investment  Group  (or  its  custodian) 
pursuant  to  which  First  National  Bank 
will  undertake  to  provide  specified 
custody  or  subcustody  services  for  a 
U.S.  Investment  Company  or  its 
custodian,  and  will  delegate  to  the 
Foreign  Affiliate  such  of  the  duties  and 


obligations  of  First  National  Bank  as 
will  be  necessary  to  permit  First   - 
Botswana,  First  Namibia,  or  First 
Zimbabwe,  as  the  case  may  be,  to  hold 
in  custody  the  U.S.  Investment 
Company's  Assets  in  Botswana. 
Namibia,  and  Zimbabwe,  respectively. 
The  Agreement  will  further  provide  that 
First  National  Bank  will  be  liable  for 
any  loss,  damage,  cost,  expense, 
liability,  or  claim  arising  out  of  or  in 
connection  with  the  performance  by  a 
Foreign  Affiliate  of  its  responsibilities 
under  the  Agreement  to  the  same  extent 
as  if  First  National  Bank  had  been 
required  to  provide  custody  services 
under  such  agreement. 

3.  First  National  Bank  currently 
satisfies  and  will  continue  to  satisfy  the 
minimum  shareholders'  equity 
requirement  set  forth  in  rule  17f- 
5(c)(2)(i). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-30709  Filed  12-18-95;  8:45  ami 
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[File  Na  1-M65] 

Isauer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Keithley  instrunwnts, 
Inc.,  Common  Shares,  Without  Par 
Value) 

December  13, 1995. 

Keithley  Instruments,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d^  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

Hie  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Security  is  hsted  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on 
November  28, 1995  and  concurrently 
therewith  the  Security  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
with  maintaining  the  dual  listing  of  the 
security  on  the  NYSE  and  on  the  Amex. 


The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

Any  interested  person  may.  on  or 
before  January  5. 1996  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  95-30711  Filed  12-18-95;  8:45  am) 
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CFIIe  Na  1-1081^ 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (ReadiCare,  Inc., 
Common  Stock,  $.01  Par  Value) 

December  13, 1995. 

ReadiCare,  Inc.  ("Company")  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  unanimously  approved 
resolutions  on  October  24,  1995  to 
withdraw  the  Security  from  listing  on 
the  Amex  and  instead,  to  list  the 
Security  on  the  Nasdaq  National  Market. 

The  decision  of  the  Board  followed  a 
lengthy  review  of  the  matter  and  was 
based  upon  the  belief  that  listing  the 
Security  on  the  Nasdaq/NMS  will  be 
more  beneficial  to  the  Company's 
stockholders  than  the  present  listing  on 
the  Amex  for  the  following  reasons: 

(a)  The  Company  believes  that  the 
Nasdaq/NM  system  of  competing  market 
makers  will  result  in  increased  visibility 


and  sponsorship  for  the  Security  than  is 
presently  available  on  the  Amex; 

(b)  The  Company  believes  that  the 
Nasdaq/NM  system  will  offer  an 
opportunity  for  the  Comf>any  to  secure 
its  own  group  of  market  makers  and  to 
expand  the  capital  base  available  for 
trading  in  the  Security;  and 

(c)  The  Company  believes  that  the 
firms  making  a  market  in  the  Security 
on  the  Nasdaq/NM  system  will  also  be 
inclined  to  issue  research  reports 
concerning  the  Company,  thereby 
increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports  to  the  investment 
community. 

Any  interested  person  may,  on  or 
before  January  5, 1996  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  95-30710  Filed  12-18-95;  8:45  am) 
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PM.  No.  IC-21594;  812-0712] 

SIrrom  Capital  Corporation;  Notice  of 
Application 

December  13. 1995. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  under  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

APPUCANT:  Sirrom  Capital  Corporation. 
RELEVANT  ACT  SECTION:  Section 
61(a)(3)(B). 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  approving  applicant's 
1995  Stock  Option  Plan  for  Non- 
Employee  Directors  (the  "Plan")  and  the 
grant  of  certain  stock  options 
thereunder. 

nLINQ  DATES:  The  application  was  filed 
on  August  7, 1995  and  amended  on 
October  30, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
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issued  unless  thefSEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serkring  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  reqiiests  should  be 
received  by  the  ^C  by  5:30  p.m.  on 
January  8, 1996  apd  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
requests,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
bearing  by  writing  to  the  SEC's 
Secretary.  [ 

ADDRESSES:  Secrdtary,  SEC,  450  5th 
Street.  N.W.,  Wa^iington,  D.C.  20549. 
Applicant,  511  Utiion  Street,  Nashville 
City  Center,  Suita  2310,  Nashville. 
Tennessee  37219] 
FOR  FURTHER  INFORMATraN  COHTACT: 
Sarah  A.  Buescher.  Staff  Attorney,  at 
(202)  942-0573,  dr  Alison  E.  Baur, 
Branch  Chief,  at  ^02)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPI^MENTARY  INFORMATK3N:  The 
following  is  a  summary  of  the 
application.  The  Complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  business 
development  con^pany  ("BDC")  within 
the  meaning  of  section  2(a)(48)  of  the 
Act.'  Applicant  requests  an  order 
pursuant  to  section  61(a)(3)(B)  of  the 
Act  approving  thf  Plan  and  pursuant  to 
the  Plan,  the  autclnatic  grant  of  options 
to  purchase  shares  of  applicant's 
common  stock  to  each  director  who  is 
neither  an  officer  nor  an  employee  of 
applicant  ("non-qmployee  director") 
and  to  each  new  ^on-employee  director 
of  applicant  who  knay  be  elected  or 
appointed  in  the  future  to  applicant's 
board  of  directors.  Applicant  will 
submit  the  Plan  \p  applicant's 
shareholders  for  their  approval  at  the 
next  meeting  for  shareholders  to  be  held 
in  the  Spring  of  1996.  Applicant  will 
implement  the  Plfin  subsequent  to 
receiving  approval  by  applicant's 
shareholders  and  an  order  of  the  SEC 
("Approval  Date"). 

2.  Applicant  states  that  its  primary 
investment  objectives  are  to  achieve  a 

<  Section  2(a)(48)  d^ines  a  BDC  to  be  any  closed- 
end  investment  compiny  that  operates  for  the 
purpose  of  making  investments  in  securities 
described  in  sections  $5(aJ(l)  through  5S(a)(3)  of  the 
Act  and  malces  availalile  significant  managerial 
assistance  with  respect  to  the  issuers  of  such 
securities.  Such  issuem  are  small,  nascent 
companies  whose  seci|rities  typically  are  illiquid. 


high  level  of  current  income  and  long- 
term  growth  in  the  value  of  its  assets. 
Applicant  is  primarily  engaged  in  the 
business  of  making  loans  to  small, 
privately  owned  companies  whose 
securities  have  no  established  public 
market.  Applicant's  investment 
decisions  are  made  by  a  loan  approval 
committee  comprised  of  senior 
management  of  applicant  in  accordance 
with  policies  approved  by  applicant's 
board  of  directors.  Applicant  makes 
available  to  its  investee  companies 
significant  managerial  assistance,  and 
helps  its  investee  companies  establish 
boajrds  of  directors.  In  addition, 
applicant  assists  its  investee  companies 
in  obtaining  necessary  financing  and 
increasing  the  value  of  the  investee 
companies.  Applicant  does  not  have  an 
external  "investment  adviser"  within 
the  meaning  of  the  Act. 

3.  Each  non-employee  director  of 
applicant  receives  $1,000  for  each  board 
and  committee  meeting  attended  and 
reimbursement  for  expenses  incurred  in 
attending  meetings.  Non-employee 
directors  receive  no  other  compensation 
for  their  services  to  applicant. 

4.  Grants  of  options  under  the  Plan 
would  be  limited  to  (a)  18.000  shares  of 
applicant's  common  stock  for  non- 
employee  directOTs  elected  prior  to 
December  1. 1994.  (b)  12.000  shares  of 
applicant's  common  stock  for  non- 
employee  directors  elected  between 
December  1. 1994  and  the  Approval 
Date,  and  (c)  6.000  shares  of  applicant's 
common  stock  for  non-employee 
directors  elected  or  appointed  after  the 
Approval  Date.  On  the  Approval  Date, 
the  aggregate  amount  of  applicant's 
voting  securities  that  would  result  from 
the  exercise  of  all  options  issued  or 
issuable  under  the  Plan  and  applicant's 
existing  employee  stock  option  plan 
would  be  614.000  shares,  or 
approximately  6.7%  of  the  9,195,116 
shares  of  applicant's  common  stock 
outstanding  as  of  September  30, 1995. 
Applicant  has  no  warrants,  options,  or 
rights  to  purchase  its  voting  securities 
outstanding,  other  than  those  granted  or 
to  be  granteid  as  of  the  Approval  Date  to 
its  directors,  officers,  and  employees 
pursuant  to  the  executive  compensation 
plans  described  in  the  application. 

5.  Pursuant  to  the  terms  of  the  Plan, 
the  options  would  vest  and  become 
exercisable  on  the  first  anniversary  of 
the  date  of  grant.  Options  would  be 
exercisable  at  any  time  after  they 
become  exercisable  until  the  tenth 
anniversary  of  the  date  of  the  grant.  The 
exercise  price  of  the  options  would  be 
100%  of  the  current  market  value  of 
applicant's  common  stock  on  the  date  of 
issuance. 


6.  In  the  event  of  a  non-employee 
director's  death  or  disability  during  the 
director's  service,  all  of  the  director's 
unexercised  options  would  immediately 
become  exercisable  for  a  period  of  three 
years  following  the  date  of  death  or  one 
year  following  the  date  of  disability,  but 
in  no  event  after  the  expiration  dates  of 
the  options.  In  the  event  of  the 
termination  of  a  non-employee  director 
for  cause,  any  options  held  by  the 
director  not  exercised  shall  terminate 
immediately  upon  termination  of 
service  and  may  not  be  exercised 
thereafter.  If  a  non-employee  director's 
service  is  terminated  for  any  reason 
other  than  by  death,  disability,  or  by 
applicant  for  cause,  his  or  her  options 
may  be  exercised  within  one  year 
following  the  date  of  termination,  but  in 
no  event  after  the  expiration  date  of  the 
options. 

Applicant's  Legal  Analysis 

1.  Section  63(3)  of  the  Act  permits  a 
BDC  to  sell  its  common  stock  at  a  price 
below  current  net  asset  value  upon  the 
exercise  of  any  option  issued  in 
accordance  with  section  61(a)(3)  of  the 
Act 

2.  Section  61(a)(3)(B)  of  the  Act 
provides,  in  pertinent  part,  that  a  BDC 
may  issue  to  its  non-employee  directors 
options  to  purchase  its  voting  securities 
pursuant  to  an  executive  compensation 
plan,  provided  that:  (a)  the  options 
expire  by  their  terms  within  ten  years; 

(b)  the  exercise  price  of  the  options  is 
not  less  than  the  current  market  value   ' 
of  the  underlying  securities  at  the  date 
of  the  issuance  of  the  options,  or  if  no 
such  market  exists,  the  then  current  net 
asset  value  of  the  underlying  securities; 

(c)  the  proposal  to  issue  such  options  is 
authorized  by  the  BDC's  shareholders, 
and  is  approved  by  order  of  the 
Commission  upon  application;  (d)  the 
options  are  not  transferable  except  for 
disposition  by  gift,  will,  or  intestacy;  (e) 
no  investment  adviser  of  the  EDC 
receives  any  compensation  described  in 
section  205(1)  of  the  Investment 
Advisers  Act  of  1940.  except  to  the 
extent  permitted  by  clause  (A)  or  (B)  of 
that  section;  and  (f)  the  BDC  does  not 
have  a  profit-sharing  plan  as  described 
in  section  57(n)  of  the  Act. 

3.  In  addition,  section  61(a)(3)(B)  of 
the  Act  provides  that  the  amount  of  the 
BDC's  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  at  the  time  of  issuance  may  not 
exceed  25%  of  the  BDC's  outstanding 
voting  securities,  except  that  if  the 
amount  of  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  issued  to  the  BDC's  directore,. 
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officera,  and  employees  pureuant  to  an 
executive  compensation  plan  would 
exceed  15%  of  the  BDC's  outstanding 
voting  securities,  then  the  total  amount 
of  voting  securities  that  would  result 
from  the  exercise  of  all  outstanding 
warrants,  options,  and  rights  at  the  time 
of  issuance  shall  not  exceed  20%  of  the 
outstanding  voting  securities  of  the 
BDC 

4.  Applicant  represents  that  the  Plan, 
the  stock  options  to  be  granted 
automatically  to  applicant's  non- 
employee  directors,  and  the  stock 
options  to  be  granted  automatically  to 
applicant's  future  non-employee 
directors  pursuant  to  the  Plan  would 
meet  the  requirements  of  section  61(a): 
(a)  the  options  would  expire  within  ten 
years  from  the  date  of  grant;  (b)  the 
exercise  price  of  the  options  would  be 
the  current  market  value  of  applicant's 
common  stock  on  the  date  of  issuance; 
(c)  the  proposal  to  issue  the  options 
would  be  authorized  by  applicant's 
shareholders;  (d)  the  options  would  not 
be  transferable  except  for  disposition  by 
gift,  will,  or  intestacy;  (e)  applicant  does 
not  have  an  investment  adviser;  and  (f) 
applicant  does  not  have  a  profit-sharing 
plan  as  described  in  section  57(n)  of  the 
Act.  In  additi(Mi.  the  total  amount  of 
voting  securities  that  would  result  from 
the  exercise  of  all  outstanding  warrants, 
options,  and  rights  at  the  time  of 
issuance  would  not  exceed  20%  of  the 
outstanding  voting  securities  of 
applicant. 

5.  Applicant  represents  that  its 
directors  are  actively  involved  in  the 
oversight  of  applicant's  affairs,  and  that 
applicant  relies  on  the  judgment  and 
experience  of  its  directore.  Applicant's 
directore  have  experience  in  many  of 
the  industries  in  which  applicant's 
investee  companies  operate.  The 
directore'  badigrounds  enbance 
applicant's  ability  to  review  and 
evaluate  its  investee  companies  and 
their  perfcmnance.  Applicant  states  that 
in  order  to  attract  and  retain  qualified 
personnel,  it  must  provide  non- 
employee  directore  with  incentives  in 
the  form  of  an  executive  compensation 
program,  as  contemplated  by  section 
61(a)  of  the  Act. 

6.  Applicant  submits  that  the  terms  of 
the  Plan  and  the  stock  options  to  be 
granted  automatically  to  applicant's 
non-employee  directors  are  fair  and 
reasonable  and  do  not  involve  any 
overreaching  of  applicant  or  its 
shareholdere.  Options  granted  to 
purchase  6,000, 12,000,  or  18,000  shares 
of  applicant's  common  stock  would 
currently  represent  only  .07%,  .13%, 
and  .20%,  respectively,  of  applicant's 
outstanding  common  stock.  Given  these 
relatively  small  amounts  of  stock. 


applicant  submits  that  the  exercise  of 
the  options  would  not.  absent 
extraordinary  circumstances,  have  a 
substantial  dilutive  effect  on  the  net 
asset  value  of  applicant's  common 
stock. 

7.  Applicant  asserts  that  because  the 
stock  options  granted  to  a  non-employee 
director  would  not  vest  until  after  the 
firet  anniversary  of  the  date  of  grant,  the 
Plan  would  provide  non-employee 
directore  with  incentives  to  remain 
directore  of  applicant.  In  addition, 
applicant  contends  that  because  the 
options  granted  pureuant  to  the  Plan 
have  no  value  unless  the  price  of 
applicant's  common  stock  exceeds  the 
exercise  price  of  the  option,  the  options 
provide  significant  incentives  for  its 
non-employee  directore  to  devote  their 
best  efforts  to  the  success  of  applicant's 
business.  Applicant  also  represents  that 
the  options  provide  a  means  for  the 
directore  to  increase  their  ownerehip 
interests  in  applicant,  thereby  helping  to 
ensure  close  identification  of  their 
interests  with  those  of  applicant  and  its 
shareholdere.  Applicant  contends  that 
incentives  in  the  form  of  stock  options 
enable  it  to  maintain  continuity  in  the 
memberehip  of  its  board  of  directore  and 
to  attract  and  retain  as  directore  the 
highly  experienced,  successful,  and 
dedicated  business  and  professional 
people  that  are  critical  to  applicant's 
success  as  a  BDC  and  to  the  success  of 
its  investee  companies. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Marsarel  H.  McFariand. 
Deputy  Secretary. 

IFR  Doc  95-30764  Filed  12-18-95;  8:45  ami 
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Variable  Insurance  Funds,  et  al. 

December  12, 1995. 
AQBICY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


APPUCANTS:  Variable  Insurance  Funds 
(the  "Trust"),  The  Winsbury  Company 
("Winsbury")  and  Qualivest  Capital 
Management,  hic.  ("Qualivest"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  9(a).  13(a), 
15(a),  and  15(b)  of  the  1940  Act  and 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  shares  of  each 


existing  and  future  series  of  the  Trust 
and  shares  of  any  other  investment 
company  that  is  designed  to  fund 
insurance  products  and  for  which 
Winsbury.  or  any  of  its  affiliates,  may 
serve  as  principal  underwriter  and 
administrator  (collectively  with  the 
Trust.  "Funds")  to  be  sold  to  and  held 
by  variable  annuity  and  variable  life 
separate  accounts  of  both  affiliated  and 
unaffiliated  life  insurance  companies. 
FNJNQ  DATE:  The  application  was  filed 
on  September  21. 1994  and  amended  on 
May  9. 1995. 

HEARMQ  AND  NCTinCATICN  OF  HEARMQ: 
An  order  granting  the  application  will 
be  issued  unless  the  Commission  ordere 
a  hearing.  Interested  persons  may 
request  a  hearing  on  the  application  by 
writing  to  the  Secretary  of  the  SEC  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the  SEC  by 
5:30  p.m.  on  January  8. 1996.  and 
should  be  accompanied  by  proof  of 
service  on  the  Applicants,  in  the  form 
of  an  affidavit  or,  for  lawyere,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  the 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants:  The  Trust  and  Winsbury, 
1900  East  Dublin-Granville  Road, 
Columbus,  Ohio  34229;  Qualivest.  Ill 
S.W.  Fifth  Avenue.  Portland.  Oregon 
97204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz.  Senior  Counsel, 
or  Wendy  Finck  Friedlander.  Deputy 
Chief,  on  (202)  942-0670,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 
SUPPI.Bie«rARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  fi^m  the  SEC's  Public  Reference 
Branch. 
Applicant's  Representations 

1.  The  Trust,  an  open-end    . 
management  investment  company 
organized  as  a  Massachusetts  business 
trust,  currently  consists  of  four  series, 
each  with  its  own  investment  objective 
and  policies.  Additional  series  may  be 
established  in  the  future. 

2.  Winsbury.  a  registered  broker- 
dealer  and  member  of  the  National 
Association  of  Securities  Dealers.  Inc.. 
serves  as  the  administrator  and  the 
principal  underwriter  of  the  Trust, 
Winsbury  is  a  division  of  BISYS  Group, 
Inc. 
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3.  Qualivest  serves  as  th»  investment 
adviser  of  each  existing  series  of  the 
Trust.  Qualivest  is  an  affiliate  of  United 
States  National  Bank  of  Oregon,  which 
is  a  wholly  own^  subsidiary  of  U.S. 
Bancorp. 

4.  Shares  of  each  series  of  the  Trust 
will  be  offered  iititially  only  to  one 
separate  account  to  serve  as  the 
investment  vehiiile  for  variable  annuity 
contracts  issued  by  one  life  insurance 
company  (the  "Qompany").  The  Trust 
intends,  however,  to  offer  shares  of  its 
existing  and  futire  series  to  separate 
accounts  of  othet  insurance  companies, 
including  insurance  companies  that  are 
not  affiliated  with  the  Company 
(together  with  the  Company,  the 
"participating  insurance  companies"), 
to  serve  as  the  investment  vehicle  for 
variable  annuity  contracts,  scheduled 
premium  variable  life  insurance 
contracts  and  fleKible  premium  variable 
life  insurance  contracts  (collectively, 
"variable  contratjts"). 

Applicants'  Leg^l  Analysis 

1.  In  connection  with  scheduled 
premium  variablJB  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investn^nt  trust.  Rule  6e- 
2(b)(15)  provided  partial  exemptions 
bom  Sections  9(«),  13(a),  15(a),  15(a) 
and  15(b)  of  the  1940  Act.  The 
exemptions  granted  to  a  separate 
account  (and  an](  investment  adviser, 
principal  imd«'<friter  and  depositor 
thereof)  by  Rule  6e-2(b)(15),  however, 
are  ncA  available! with  respect  to  a 
scheduled  premijum  variable  life 
insurance  separate  account  that  owns 
shares  of  an  investment  company  that 
also  offers  its  shares  to  a  variable 
annuity  separate^account  of  the  same  or 
of  any  affiliated  0r  unaffiliated 
insurance  company  ("mixed  funding"). 
In  addition,  the  lielief  granted  by  Rule 
6e-2(b)  (15)  is  not  available  if  shares  of 
the  underlying  iilvestment  company  are 
offered  to  variable  annuity  or  variable 
life  insurance  separate  accounts  of 
unaffiliated  insurance  companies 
("shared  funding").  Accordingly, 
Applicants  seek^  order  exempting 
scheduled  premium  variable  life 
insurance  separate  accoimts  (and,  to  the 
extent  necessary^  any  investment 
adviser,  principal  underwriter  and 
depositor  of  suck  an  account)  from 
Sections  9(a),  13la),  15(a)  and  15(b)  of 
the  1940  Act,  and  Rule  6e-2(b)(15) 
thereunder,  to  tlie  extent  necessary  to 
permit  shares  of  Ithe  Fimds  to  be  offered 
and  sold  in  connection  with  both  mixed 
funding  and  shared  funding. 

2.  In  connection  with  flexible 
premium  variab|e  life  insurance 
contracts  issued  {through  a  separate 


account  registered  under  the  1940  Act 
as  a  unit  investment  trust,  Rule  6e-3(T) 
(b)(15)  provides  partial  exemptions  from 
Sections  9(a),  13(a).  15(a)  and  15(b)  of 
.  the  1940  Act.  The  exemptions  granted  to 
a  separate  account  (and  to  any 
investment  adviser,  principal 
underwriter  and  depositor  thereof)  by 
Rule  6e-3(T)(b)(15)  permit  mixed 
funding  of  flexible  premium  variable 
life  insurance  but  preclude  shared 
funding.  Accordingly,  Applicants  seek 
an  order  exempting  flexible  premium 
variable  life  insurance  separate  accounts 
(and,  to  the  extent  necessary,  any 
investment  adviser,  principal 
underwriter  and  depositor  of  such  an 
account)  from  Section  9(a),  13(a),  15(a) 
and  15(b)  of  the  1940  Act,  and  Rule  6e- 
3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the  Ifunds 
to  be  offered  and  sold  to  separate 
accounts  in  connection  wim  shared 
funding. 

3.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  (1)  or  (2). 
However,  Rule  6e-2(b)(15)(i)  and  (ii) 
and  Rule  6e-3(T)(b)(15)(i)  and  (ii) 
provide  partial  exemptions  from  Section 
9(a)  under  certain  circumstances, 
subject  to  the  limitation  discussion 
above  on  mixed  and  shared  funding. 
These  exemptions  limit  the 
disqualification  to  affiliated  individuals 
or  companies  that  directly  participate  in 
the  management  or  administration  of 
the  underlying  investment  company. 
Applicants  state  that  the  exemptions 
contained  in  Rules  6e-2(b)(15)  and  6e>- 
(T)(b)(15)  recognized  that  it  is 
unnecessary  to  apply  Section  9(a)  to  the 
many  individuals  in  an  insurance 
complex,  most  of  whom  will  have  no 
connection  with  the  investment 
company  funding  the  separate  account. 
Applicants  believe  that  it  is  unnecessary 
to  limit  the  applicability  of  the  rules 
merely  because  shares  of  the  Funds  may 
be  sold  in  connection  with  mixed  and 
shared  funding.  Therefore,  Applicants 
assert  that  applying  the  restrictions  of 
Section  9(a)  serve  no  regulatory 
purpose. 

4.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  provide  partial 
exemptions  from  Sections  13(a),  15(a), 
and  15(b)  of  the  1940  Act  to  the  extent 
that  those  sections  have  been  deemed  by 
the  Commission  to  require  "pass- 
through"  voting  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account,  to 
permit  the  insivance  company  to 


disregard  the  voting  instructions  of  its 
contractowners  in  certain  limited 
circumstances  when  required  to  do  so 
by  an  insurance  regulatory  authority. 
Paragraph  (b)(15)  of  both  Rules  6e-2  and 
6e-3(T)  provides  that  the  insurance 
company  may  disregard  voting 
instructions  if  its  contractowners 
initiate  any  change  in  such  company's 
investment  policies,  principal 
underwriter  or  any  investment  adviser, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
certain  other  provisions  in  the  rules. 
However,  a  particular  insiu^r's 
disregard  of  voting  instructions  could 
conflict  with  the  majority  of 
contractowner  voting  instructions. 
Applicants  state  that  if  a  particular 
insurance  company's  disregard  of  voting 
instructions  conflicted  with  a  majority 
of  the  contractowners'  voting 
instructions,  or  precluded  a  majority 
vote,  the  insurer  may  be  required,  at  a 
.Fund's  election,  to  withdraw  its 
separate  account's  investment  in  the 
Fund,  and  no  charge  or  penalty  would 
be  imposed  as  a  result  of  such 
withdrawal. 

5.  Applicants  assert  that  shared 
funding  by  unaffiliated  insiu-ance 
companies  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  licensed  to  do 
business  in  several  or  all  states.  In  this 
regard.  Applicants  state  that  a  particular 
state  insurance  regulatory  body  could 
require  action  that  is  inconsistent  with 
the  requirements  of  other  states  in 
which  the  insurance  company  offers  its 
policies.  Accordingly,  Applicants 
submit  that  the  fact  that  different 
insurers  may  be  domiciled  in  different 
states  does  not  create  a  significantly 
different  or  enlarged  problem. 

6.  Applicants  argue  that  mixed 
funding  and  shared  funding  should 
benefit  variable  contractowners  by:  (1) 
Eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds;  (2)  allowing  for  a  greater 
amount  of  assets  available  for 
investment  by  a  hind,  thereby 
promoting  economies  of  scale, 
permitting  greater  safety  through  greater 
diversification,  and/or  making  the 
addition  of  new  series  more  feasible; 
and  (3)  encouraging  more  insurance 
companies  to  offer  variable  contracts, 
resulting  in  increased  competition  with 
respect  to  both  variable  contract  design 
and  pricing,  which  can  be  expected  to 
result  in  more  product  variation  and 
lower  charges.  Each  Fund  will  be 
managed  to  attempt  to  achieve  its 
investment  objectives  and  not  to  favor 
or  disfavor  any  particular  participating 
insurer  or  type  of  insurance  product. 
Applicants  see  no  significant  legal 
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impediment  to  permitting  mixed  and 
shared  funding.  According  to 
Applicants,  separate  accounts  organized 
as  unit  investment  trusts  have 
historically  been  employed  to 
accumulate  shares  of  mutual  funds 
which  have  not  been  affiliated  with  the 
depositor  or  sponsor  of  the  separate 
account.  Finally,  Applicants  represent 
that  they  believe  that  mixed  and  shared 
funding  will  have  no  adverse  federal 
income  tax  consequences. 

Applicants'  Conditions 

Applicants  consent  to  the  following 
conditions  if  an  order  is  granted: 

1.  A  majority  of  the  Board  of  Trustees 
or  Board  of  Directors  ("Board")  of  each 
Fund  shall  consist  of  persons  who  are 
not  "interested  persons"  of  the  Fund,  as 
defined  by  Section  2(a)(19)  of  the  1940 
Act  and  the  rules  thereunder  and  as 
modified  by  any  applicable  ordere  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  director, 
then  the  operation  of  this  condition 
shall  be  suspended:  (i)  For  a  period  of 
45  days  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board;  (ii)  for  a  period 
of  60  days  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (iii)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  Each  Board  will  monitor  the  Fund 
for  the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  contractowners  of  all 
separate  accounts  investing  in  the  Fund. 
A  material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(i)  An  action  by  any  state  insurance 
regulatory  authority:  (ii)  a  change  in 
applicable  federal  or  state  insurance, 
tax,  or  securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any  ■ 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (iii)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (iv)  the  manner 
in  which  the  investments  of  any  Fund 
or  series  are  being  managed;  (v)  a 
difference  in  voting  instructions  given 
by  variable  annuity  contractowners  and 
variable  life  insurance  contractowners; 
or  (vi)  a  decision  by  an  insurer  to 
disregard  the  voting  instructions  of 
contractowners. 

3.  Participating  insurance  companies, 
Winsbury  and  any  other  investment 
adviser  of  a  Fund  or  series  will  report 
any  potential  or  existing  conflicts  to  the 
Board.  Participating  insurance 
companies,  Winsbury,  and  the 
investment  adviser(s)  will  be 
responsible  for  assisting  the  Board  in 


carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  includes,  but  is  not 
limited  to,  an  obligation  by  each 
participating  insurance  company  to 
inform  the  Board  whenever 
contractowner  voting  instructions  are 
disregarded.  The  responsibility  to  report 
such  information  and  conflicts  and  to 
assist  the  Board  will  be  a  contractual 
obligation  of  all  insurers  investing  in  a 
Fund  under  their  agreements  governing 
participation  in  a  Fund  and  such 
agreements  shall  provide  that  such 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contractowners. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  a  majority  of  its 
disinterested  trustees  or  directors,  that  a 
material  irreconcilable  conflict  exists, 
the  relevant  participating  insurance 
companies  shall,  at  their  expense  and  to 
the  extent  reasonably  practicable  (as 
determined  by  a  majority  of  the 
distinguished  trustees  or  directors),  take 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  material  irreconcilable 
conflict,  up  to  and  including:  (i) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Fund  or  any  series  thereof  and 
reinvesting  such  assets  in  a  different 
investment  medium  (including  another 
series,  if  any,  of  the  Fund)  or  submitting 
the  question  of  whether  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  contractowners  and, 
as  appropriate,  segregating  the  assets  of 
any  appropriate  group  (/.e.,  annuity 
contractowners,  life  insurance 
contractowners,  or  variable 
contractowners  of  one  or  more 
participating  insurance  companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contractowners 
the  option  of  making  such  a  change;  and 
(ii)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
an  insurer's  decision  to  disregard 
contractowner  voting  instructions  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  insurer  may  be  required,  at  the 
Fund's  election,  to  withdraw  its 
separate  account's  investment  in  the 
Fund,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 


participating  insurance  companies 
under  their  agreements  governing 
participation  in  the  Fund  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contractowners. 

For  the  purposes  of  this  condition  (4), 
a  majority  of  the  disinterested  members 
of  the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but  in  no  event  will  the  Fund 
be  required  to  establish  a  new  funding 
medium  for  any  variable  contract.  No 
participating  insurance  company  shall 
be  required  by  this  condition  (4)  to 
establish  a  new  funding  medium  for  any 
variable  contract  if  an  offer  to  do  so  has 
been  declined  by  vote  of  a  majority  of 
contractowners  materially  adversely 
affected  by  the  material  irreconcilable 
conflict. 

5.  The  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  shall  be 
made  known  promptly  in  writing  to  all  • 
participating  insurance  companies. 

6.  Pilicipating  insurance  companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contractowners 
for  so  long  as  the  Commission  continues 
to  interpret  the  1940  Act  as  requiring 
pass-through  voting  privileges  for 
variable  contractowners.  Accordingly, 
participating  insurance  companies  will 
vote  shares  of  each  Fund  or  series 
thereof  held  in  their  separate  accounts 
in  a  manner  consistent  with  timely 
voting  instructions  received  from 
contractowners.  Each  participating 
insurance  company  also  will  vote  shares 
of  each  Fund  or  series  held  in  its 
separate  accounts  for  which  no  timely 
voting  instructions  are  received,  as  well 
as  shares  it  owns,  in  the  same 
proportion  as  those  shares  for  which 
voting  instructions  are  received. 
Participating  insurance  companies  shall 
be  responsible  for  assuring  that  each  of 
their  separate  accounts  participating  in 

a  Fund  calculates  voting  privileges  in  a 
manner  consistent  with  other 
participating  insurance  companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
separate  accounts  investing  in  a  Fund 
shall  be  a  contractual  obligation  of  all 
participating  insurance  companies 
under  their  agreements  governing 
participation  in  the  Fund. 

7.  A  Fund  will  notify  all  participating 
insurance  companies  that  separate 
account  prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each  Fund 
shall  disclose  in  every  prospectus  that 
(1)  shares  okhe  Fund  are  offered  to 
insurance  company  separate  accounts 
which  fund  both  annuity  and  life 
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insurance  contra<]t8,  (2)  due  to 
differences  of  tax  treatment  or  otlier 
considerations,  tlie  interests  of  various 
contractowners  participating  in  the 
Fund  might  at  sotw  time  be  in  conflict, 
and  (3)  the  Board  will  monitOT  for  any 
material  conflict^  and  determine  what 
action,  if  any,  should  be  taken. 

8.  All  reports  received  by  the  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  aiconflict,  notifying 
participating  insurance  compmies  of  a 
conflict,  and  detetmining  whether  any 
proposed  action  Adequately  remedies  a 
conflict,  will  be  piroperly  recorded  in 
die  minutes  of  the  Board  or  other 
appropriate  records,  and  such  minutes 
or  other  reoxds  ab^  be  made  available 
to  the  Commissioli  upon  request. 

9.  If  and  to  the  extent  Rule  6e-2  and 
Rule  6e-3(T)  are  amended,  or  Rule  6e- 

3  is  adopted,  to  provide  exemptive  relief 
from  any  provisi<»)  of  ^e  1940  Act  or 
the  rules  tbweunder  with  respect  to 
mixed  or  shared  lunding  on  terms  and 
conditions  materially  different  from  any 
exemptions  gran^  in  the  order 
requested  in  this  application,  then  each 
I^ind  and/or  the  participating  insurance 
companies,  as  appropriate,  shall  take 
such  steps  as  ma|  be  necessary  to 
comply  with  Rul^  6e-2  and  Rule  6e- 
3(D.  as  amended^  and  Rule  6e-3,  as 
adopted,  to  the  e^ent  sudi  rules  are 
applicable. 

10.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
Fund),  and  in  paiticular  the  Fund  will 
either  provide  fbt  annual  meetings 
(except  insofar  aS  the  Commission  may 
interpret  Section  i6  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  1940  Act  (although  the  Trust  is 
not  one  of  the  truMs  described  in 
Section  16(c)  of  the  1940  Act)  as  well  as 
with  Sections  16(a)  and,  if  and  tvhen 
applicable,  16(b).  Further,  the  Fund  %vill 
act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections' of  directors 
(or  trustees)  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

11.  The  participating  insurance 
companies,  Wina>ury,  and/or  any  other 
investment  adviser  to  a  Fund  or  series, 
shall  at  least  annually  submit  to  the 
Fund's  Board  sudh  reports,  materials  or 
data  ^s  the  Board  may  reasonably 
request  so  that  it  may  fully  carry  out  the 
obligations  imposed  upon  it  by  the 
conditions  contained  in  the-application 
and  said  reports, imaterials  and  data 
shall  be  submitted  more  frequently  if 


deemed  appropriate  by  the  Board.  The 
obligations  of  the  participating 
insurance  companies  to  provide  these 
reports,  materials  and  data  to  the  Board 
when  it  so  reascmably  requests,  shall  be 
a  contractual  obligation  of  all 
participating  insurance  companies 
under  their  agreements  governing 
participation  in  each  Fiwd. 

Cooclasiai 

For  the  reasons  and  upon  the  facts 
stated  above.  Applicants  assert  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  omsistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Deputy  Secretary. 

|FR  Doc  95-30708  FUed  12-18-05:  S:45  am] 


SMALL  BUSINESS  AOMMHTRATION 


lof  Uo«na*of  J 
BuslfiMS  InvMlnMfit  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Order  of  the 
United  States  District  Court  for  the 
Northern  District  of  Texas,  Dallas 
Division,  dated  November  3, 1995,  the 
United  States  Small  Business 
Administration  hereby  revokes  the 
license  of  Diversified  Capital  Funding 
Corporation,  a  Texas  corporation,  to 
function  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Company  License  No.06/10- 
0125  issued  to  Diversified  Capital 
Funding  Corporation  on  September  27, 
1962  and  said  license  is  hereby  declared 
null  and  void  as  of  December  13, 1995. 

Small  Business  Administration. 

Dated:  December  11. 1995. 
DoD  A.  ClinsteiiiMni, 
Associate  Administrator  for  Investment. 
(FR  Doc.  95-30758  Filed  12-18-95;  8:45  am] 

aiUJNQ  COOe  802S-01-P 


DEPARTMENT  OF  STATE 
[Public  NoUce  No.  2301] 

Advisory  Committee  on  International 
Communications  and  Information 
Policy;  Public  Meeting 

The  Department  of  State  is  holding 
the  third  meeting  of  its  advisory 
Committee  on  International 
Communications  and  Information 


Policy.  The  Committee  was 
reestablished  on  August  11, 1994,  in 
order  to  provide  a  formal  channel  for 
regular  consultation  and  coordination 
on  ma)or  economic,  social  and  legal 
issues  and  problems  in  international 
communications  and  information 
policy,  especially  as  these  issues  and 
proUems  involve  users  of  information 
and  communication  services,  providers 
of  such  services,  technology  research 
and  development,  foreign  industrial  and 
regulatory  policy,  the  activities  of 
intnnational  organizations  with  regard 
to  amuniuiications  and  information, 
and  developing  country  interests. 

The  24-per8on  committee  was 
appointed  by  Ambassador  Vonya  B. 
McCann,  United  States  Cooidiiurtor  for 
Intemati<Mial  Communications  and 
Information  Policy,  U.S.  Department  of 
State,  and  serves  under  the 
Chairmanship  of  Ed  Black,  President, 
Computer  &  Communications  Industry 
Association. 

The  purpose  of  this  meeting  vrill  be  to 
follow  up  on  the  recent  creation  of 
wcwking  groups  on  various  issues  that 
will  help  chart  the  future  direction  and 
work  plan  of  the  ccMnmittee.  The 
members  will  look  at  the  substantive 
issues  on  which  the  committee  should 
focus,  as  well  as  specific  countries  and 
regions  of  interest  to  the  committee. 

The  committee  will  follow  the 
procedures  prescribed  by  the  Federal 
Advisory  Committee  Act  (FACA). 
Meetings  will  be  open  to  the  public 
unless  a  determination  is  made  in 
accordance  with  the  FACA  Section 
10(d),  5  U.S.C.  552b(c)  (1)  and  (4)  that 
a  meeting  or  a  portion  of  the  meeting 
should  be  closed  to  the  public. 

This  meeting  will  be  held  on 
Thursday,  January  18, 1996,  from  9:30 
a.m.-12KX)  noon  in  Room  1912  of  the 
Main  Building  of  the  U.S.  Department  of 
State,  located  at  2201  "C"  Street,  NW., 
Washington,  DC  20520.  While  the 
meeting  is  open  to  the  public, 
admittance  to  the  State  Department 
Building  is  only  by  means  of  a  pre- 
arranged clearance  list.  In  order  to  be 
placed  on  the  pre-clearance  list,  please 
provide  your  name,  title,  company, 
social  security  number,  and  date  of  birth 
to  Sylvia  Conley  at  (202)  647-5233  or  by 
fax  at  (202)  647-5957.  All  attendees 
must  use  the  "C"  Street  entrance.  One 
of  the  following  valid  ID's  will  be 
required  for  admittance:  any  U.S. 
driver's  license  with  photo,  a  passport, 
or  a  U.S.  Government  agency  ID. 

For  further  information,  contact  the 
Executive  Secretary  of  the  committee,  at 
(202)  647-5385. 
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Dated:  December  7, 1995. 
Timothy  C.  Finton, 

Executive  Secretary,  Advisory  Committee  for 
International  Communications  and 
Information  Policy. 
[FR  Doc.  95-30702  Filed  12-18-95;  8:45  am] 

aiLUNQ  CODE  471(M6-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program,  Ft  Lauderdale-Hollywood 
International  Airport,  Ft.  Lauderdale, 
FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Broward 
County  Aviation  Department  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  Federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  June  1, 
1995.  the  FAA  determined  that  the 
noise  exposure  maps  submitted  by  the 
Broward  County  Aviation  Department 
under  Part  150  were  in  compliance  with 
applicable  requirements.  On  November 

28,  1995,  the  Administrator  approved 
the  Ft.  Lauderdale-Hollywood 
International  Airport  noise 
compatibility  program.  All  of  the 
recommendations  of  the  program  were 
approved. 

EFFECTIVE  DATE:  The  efliective  date  of  the 
FAA's  approval  of  the  Ft.  Lauderdale- 
Hollywood  International  Airport  noise 
compatibility  program  is  November  28, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tommy  J.  Pickering,  P.E.,  The  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  Suite  130,  Orlando,  Florida 
32827-5397,  (407)  648-6583,  Extension 

29.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Ft. 
Lauderdale-Hollywood  International 
Airport,  effective  November  28, 1995. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 


(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measure  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses. 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  users, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  government; 
and 

d.  Program  measures  relating  to  the 
use  of  night  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 


approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Orlando,  Florida. 

The  Broward  County  Aviation 
Department  submitted  to  the  FAA  on 
May  22, 1995,  updated  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  November  25,  1992 
through  May  18,  1995.  The  Ft. 
Lauderdale-Hollywood  International  . 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on  June  1, 
1995.  Notice  of  this  determination  was 
published  in  the  Federal  Register. 

The  Ft.  Lauderdale-Hollywood 
International  Airport  study  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2000.  It  was  requested  that  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  Section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  June  1, 1995,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180-days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
twelve  (12)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
November  28,  1995. 

Outright  approval  was  granted  for  ten 
(10)  of  the  twelve  (12)  specific  program 
measures.  Two  (2)  measures  were 
partially  approved.  The  approval  action 
was  for  the  following  program  controls: 


85374 


Noise 

Abatement 

Measure 

Number 


UMI 
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Operahonal  Measures 


OperAtkdnal  Measures— Continued 


Description 


Preferential  Fli^  Tracks:  This  measure  recommends  continued  use  of  preferential 
fligilt  tracks  at  the  Airport  as  diagrammed  on  ttie  exhibits  in  Appendix  A  of  the  NCP 
repbrt.  These  procedures  are  implemented  through  the  Informal  Runway  Use  Pro- 
grain,  Appendix  B.  FAA  Actkxi:  Approved  as  a  voluntary  measure. 

Noisei  Abatement  Departure  Procedures:  This  measure  recommends  continued  use 
of  ^listing  noise  abatenwnt  departure  procedures  at  the  Airport  as  indicated  in  the 
Inlqmiai  Runway  Use  Program  (Appendix  B).  Departures  9L,  9R,  27R,  27L:  Re- 
mati  on  runway  heading  until  3,000  feet  or  three  (3)  miles.  Departure  13:  Turn  left 
he^ng  090  degrees  as  soon  as  practical,  maintain  090  degrees  until  reaching 
3,000  feet  or  three  (3)  miles.  Departure  31:  Turn  left  heading  270  degrees  as  soon 
as  practical,  maintain  270  degrees  until  reaching  3,000  feet  or  three  (3)  miles.  FAA 
Actjon:  Approved  as  a  voluntary  measure. 

Preferential  Runway  Use:  This  measure  recommends  continued  preferential  runway 
use  provided  in  the  Airport's  Informal  Runway  Use  Program  (Appendix  B).  The  pit>- 
grain  applies  to  aU  turt>ojet  aircraft  regardless  of  weight  and  includes  the  foltowing 
runivay  use  procedures.  Runway  9L  is  the  preferred  runway  and  is  the  calm  wind 
njnway.  Al  tuiboiel  arrivals  and  departures  will  use  Runway  9L-27R.  Runway  9R- 
27L  is  ctosed  from  2200-0700  kx^al  time  for  noise  abatement.  This  nighttime  cto- 
sure  of  Runway  9R-27L  has  not  affected  the  operational  capatMKty  and  capactly  of 
Runway  9L-27R.  FAA  Action:  Approved  as  a  voluntary  measure. 

Airport  Noise  Monitohng  Program:  This  measure  will  continue  the  Airport  Noise  Mon- 
itortig  Program  to  iridude,  among  other  things,  provision  of  staff  servces  by  the 
BroMard  County  Aviatran  Department  (BCAD)  on  behalf  of  the  Airport  Noise  Abate- 
m«<it  Committee  (ANAC),  monitoring  the  operation  of  the  Airport's  permanent  noise 
monitoring  system,  administratkHi  of  an  Airport  users  education  program,  and  ad- 
mir^tration  of  a  put>lic  information  program  as  described  in  the  Fort  Lauderdale- 
Hoiywood  Intematkxial  Airport  FAR  Part  150  Program  Update.  FAA  Actfon:  Ap- 
proved. 

Test  ^  Noise  At>atement  Departure  ProfHes:  this  measure  recommerKJs  a  test  of  the 
noise  at}atement  departure  profiles  (NADPs)  descrit}ed  in  FAA  Advisory  Circular 
91-63A  be  conducted  ai  FLL  to  determine  the  noise-related  benefits  of  requesting 
the  airlines  serving  the  Airport  to  use  either  "ctose-in"  or  "distarrT  community 
NAPP  when  speciTic  aircraft  types  are  being  operated  on  specific  runways.  The 
test  wiU  measure  differences  in  SEL  values  and  be  used  to  cak^late  the  antka- 
pat^d  changes  in  cumulative  noise  exposure.  Test  results  will  be  used  to  prepare 
rec<>mmendatk>ns  for  selectwn  of  the  NADP  with  the  greatest  noise  benefit  for  indi- 
vkli^d  aircraft  types  being  operated  from  the  different  runways  at  tfra  Airport.  Such 
recommendatkms  wouM  t>e  implemented  by  seeking  voluntary  compliance  from  the 
airtlies  serving  ttie  Airport.  FAA  Adfon:  Approved  in  concept.  FAA  approves  further 
stu^y  to  determine  whether  a  ck>se-in  or  distant  procedure  is  the  most  beneficial 
for  paitKular  mnways.  However,  an  actual  test  of  procedures  is  not  necessary  as 
the'benefits  of  the  procedures  described  in  FAA  Advisory  Circular  91-53A  may  be 
mo<leled  using  the  INM. 

Stage  2  Preferential  Runway  Use:  This  measure  recommends  BCAD  and  the  ATCT 
manager  take  all  actk)ns  necessary  to  restrict  all  stage  2  aircraft  to  Runway  9L- 
27R  except  wtien  wind,  weather,  maintenance,  operatfonal,  or  emergency  condi- 
tkXB  require  the  use  of  Runway  13-31  or  9R-27L  In  addition  to  air  carriers,  this 
wo«k]  indude  any  Stage  2  busff>ess  j^  as  well  as  air  taxi/commuter  aircraft.  The 
NCP  recommends  implementing  this  measure  in  the  Tower  Order  thro«Jgh  an 
amendment  to  the  Informal  Runway  Use  Program.  Stage  2  business  jet  operatkxis 
on  Runvray  9R-27L  are  oonskJered  to  be  largely  responsible  tor  sideline  noise  im- 
pecfs  immediately  south  of  the  airport  (in  the  Melaleuca  Gardens  neighbortKXXJ). 
FAA  Action:  Approved  as  vokintary. 

RekKiate  Engine  Maintenance  Runup  Facility:  This  measure  wiU  rekx»te  the  aircraft 
engine  maintenance  runup  facility  from  its  present  site  on  Runway  13-31  to  the 
ea«  end  of  Runway  9L-27R  foHowing  removal  of  the  BCAD  "Chassis  Master" 
maintenance  area  from  ttie  latter  tocation.  Engine  noise  at  tfie  new  tocatton  can  be 
dirked  toward  the  east  away  from  any  existing  or  planned  reskJential  devetop- 
metit.  FAA  Actton:  Approved. 

Permanent  Noise  and  Operatkms  Monitoring  System:  It  is  recommended  the  1987 
FA|)  Part  150  Noise  CompatitMlity  Program  be  amended  to  include  the  installation 
an<|  use  of  a  permanent  noise  and  operatkxis  monitoring  system  at  Vt\e  Airport. 
Thib  inckJdes  reimbursement  for  the  existing  permanent  monitoring  system  and  the 
installatton  of  a  radar  direct  connect  to  upgrade  the  system.,  (pgs.  &-2.  6-3,  7-3; 
an<t  Table  7-1).  FAA  Actton:  Approved. 


NCP  Pages 


Noise 

Abatetnent 

Measure 

Number 


Pgs.  6-1,  6-10,  6-11  and  7-1;  Table  7-1; 
and  Appendtoes  A  and  B. 


Pgs.  6-1,  6-10,  6-11  and  7-1;  Table  7-1; 
and  Appendix  B. 
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NCP  Pages 


Land  Uaa  Measuraa 


Pgs.  6-1,  6-2,  6-10,  6-11,  6-31,  6-32, 
7-1;  Table  7-1;  arnJ  Appendix  B. 


Pgs.  6-2,  6-3,  6-10.  6-11.  7-1.  7-2;  and 
Table  7-1. 


Pgs.  6-11, 6-12, 7-2;  and  Table  7-1. 


Pgs.  6-13,  7-2,  7-3;  Table  7-1;  and  Ap- 
pendix B. 


Pgs.  6-14  to  6-17. 7-3;  and  Table  7-1. 


Acquistton  of  Real  Property  by  Condemnatton:  tt  is  recommended  that  the  1987  FAR 
Part  150  Noise  ConipetK)iHty  Program  Ije  amended  so  as  to  include  the  TraiPs  End 
Mobile  Home  Park  in  Dania  and  the  unincorporated  Ravenswood  neighborhood 
south  of  SW  39th  Street,  west  of  Ravenswood  Road,  north  of  the  Dania  Cut-off 
Canal,  and  east  of  the  Alandco/TCW  property  line  within  the  land  use  management 
category  "Acquisitton  (Condemnatton)"  instead  of  "Acquisitton  (at  Homeowner's 
Request)".  The  respective  land  use  categories  are  shown  on  Exhibits  IX-2  and  IX- 
3  of  the  1987  Part  150  Program  Techntoal  Report  (as  revised  in  December  1988 
and  certified  in  January  1989).  Broward  County  has  already  acquired  these  prop- 
erties as  part  of  the  (1987  approved)  land  acquisitton  program  by  means  of  con- 
demnatton rather  than  by  voluntary  acquisitton.  The  condemnatton  process  was 
used  at  the  request  of  virUiaHy  all  of  the  homeowners.  FAA  Actton:  Approved. 

Easement  Acquisitton:  It  is  recommended  that  Broward  County  acquire  avigatton 
easements  from  ttie  owners  of  oartain  noise-sensitive  properties  tocated  within  the 
Ldn  65-70  contour  area,  as  shown  on  Exhibit  5-2,  Future  (1997)  CondKtons  Noise 
Exposure  Map.  Tf«s  aoquisiiton  program  woukj  involve  three  restoentiat  areas  and 
three  mobile  home  parks.  FAA  Actton:  Approved  in  part,  with  respect  to  easement 
acquisitton  for  noise  compatibility  purposes  from  owners  of  single-family  resi- 
dences, from  owners  of  multi-family  reskJential  property,  and  from  the  motjile  home 
parte  owners.  Easement  valuatton  and  acquisitton  requirements  and  criteria  are  not 
inchxled  within  the  scope  of  FAR  Part  150,  but  are  addressed  by  other  FAA  pro- 
gram requirements  concerning  the  acquisitton  of  real  property  on  FAA  grant  as- 
sisted projects.  It  is  noted  that  the  proposed  valuatton  and  acquisitton  process  for 
ttv's  measure  do  not  conform  to  these  requirements,  and  significant  modlficatton  of 
the  described  easement  vatoatton  and  acquisitton  process  would  be  required  to  se- 
cure reimbursement  of  costs  under  a  FAA  grant.  The  measure  is  Disapproved  in 
part  for  purposes  of  Part  150,  with  respect  to  the  described  paynrients  proposed  to 
be  made  personally  to  mot)ile  home  owner  occupants  in  additton  to  the  proposed 
easement  acquisitton  from  the  nfX)t>ile  home  park  owner.  These  proposed  additional 
payments  do  not  contribute  to  ttie  goals  of  reducing  existing  noncompatible  land 
use  and  preventing  tfie  introduction  of  addittonal  noncompatit>le  land  uses. 

Voluntary  Sates  Assistance:  It  is  recommended  that  the  BCAD  assist  eiigibte  single- 
family  homeowners  to  sell  their  property  and  relocate  from  tf)e  1997  Ldn  65-70 
area.  Such  assistance  wouW  be  in  tfie  form  of  specified  relocatton  payments  if  an 
eligible  property  were  to  be  sokJ  within  3  years  after  an  offer  had  been  made  t>y 
Broward  County  to  purchase  an  avigation  easement  from  the  owner(s)  and  an  ap- 
propriate avigaton  easement  had  been  acquired  from  an  eligitrfe  owner.  FAA  Ac- 
tton: Approved.  Ttie  measure  is  approved  with  respect  to  the  proviston  of  specified 
retocatton  payments  as  a  sales  assistance  measure.  It  is  noted  for  ttie  appltoatton 
of  this  measure  that  owners  accepting  assistance  on  the  sate  of  their  homes  are 
not  displaced  persons,  as  defined  under  the  Uniform  Act  (49  CFR  24.2(g)(2)(viii)). 
and  are  not  entitled  to  relocation  assistance  payments  descritMd  under  ttie  Uniform 
Act  for  Federally  assisted  projects.  Also,  it  is  noted  that  reliance  on  valuatton  and 
acquisition  procedures  described  for  the  above  easement  acquisitton  measure  may 
not  be  acceptable  for  FAA  grant  funding. 

Soundproofing:  It  is  recommended  that  BCAD  complete  the  Wesley  Chapel  Unrted 
Methodist  Church  insulation  project  and  offer  once  again  to  sound  insulate  Edge- 
wood  Elementary  School  in  Fort  Lauderdale  and  the  Church  of  the  Resunection  in 
Dania  as  required  to  provide  an  interior  sound  level  of  Ldn  45  or  less.  An  ease- 
ment wouto  be  conveyed  in  retum  for  the  sound  insulation  of  Edgewood  School 
and  the  Church  of  the  Resurrection.  FAA  Action:  Approved. 


Pgs.  6-4  to  6-8,  7-3;  Exhibits  5-2  and  6- 
1;  Tabte  7-2;  and  Exhibits  IX-2  and  IX- 
3  of  the  1987  Part  150  Program  Tech- 
ntoal  Report  (as  revised  in  December 
1988  and  certified  in  January  1989). 


Pgs.  6-9,  6-20.  6-21,  7-3.  7-A;  Exhtoit 
5-2;  and  Tabte  7-2. 


Pgs.  6-9,  &-21,  6-22  and  7-4,  Exhtoit  5- 
2;  and  Tabte  7-2. 


Pgs.  6-8,  6-23  and  7-4;  Exhibit  5-2;  and 
Tabte  7-2. 


Pgs.  6-2, 6-^,  7-3;  and  Tabte  7-1. 
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These  detenainations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  November  28, 

1995.  The  Rea^  of  Approval,  as  well 
as  other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  faf  review  at  the  FAA 
oCBce  listed  above  and  at  the 
administrative  office  of  the  Broward 
County  Aviation  Department. 

Issued  in  Orlando,  Florida  on  December 
12. 199S. 
CharivB.  Blair.' 

Managu,  Orlando  Airports  District  Office. 
(FR  Doc  95-307^9  Piled  12-18-45;  8:45  am] 
■LUNO  0001  tut  IJ  M 

AntMnig  Ptoq^md  for  Pafaonnal 
Engagad  In  Spadfiad  Avialion 
ActlvWaa 

agency:  Federal  Aviation 
Administxationt  (FAA),  DOT, 
ACTION:  Notice. 

* 

SUMMARY:  The  FAA  has  determined  that 
the  mlnimiim  annual  random  drug 
testing  rate  for  the  period  January  1, 

1996,  through  l!>ecember  31, 1996,  will 
remain  at  25  percent  of  covered  aviation 
employees  sinoe  the  industry-wride 
random  drug  testing  positive  rate 
continues  to  bei  below  1.0  percent. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Julie  B.  Murdotih,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division 
(AAM-800).  Federal  Aviation 
Administration,  400  7th  Street  SW., 
Washington.  DC  20590;  telephone  (202) 
366-6710.         I 

SUPPLEMENTARY  INFORMATION: 

Administrator'^  Determination  of  1996 
Random  Drug  Testing  Rate 

In  a  final  rule  published  on  December 
2. 1994  (59  FR  62218),  the  FAA 
announced  that  is  will  set  future 
minimimi  random  drug  testing  rates 
according  to  the  aviation  industry's 
positive  rate,  which  is  determined  using 
anniial  aviatioq  antidrug  program  data 
taken  from  the  FAA's  Management 
Information  System.  (The  term  "positive 
rate"  for  tests  required  under  14  CFR 
part  121,  appendix  I,  means  the  number 
of  positive  resuilts  for  random  drug  tests 
plus  total  numl^r  of  random  drug  tests 
plus  the  numb^  of  refusals  to  take 
random  drug  tests.)  Using  this 
performance-b4sed  system,  the  FAA  can 
lower  the  minimiun  random  drug 
testing  rate  to  25  percent  whenever  the 
positive  rate  is  less  than  1.0  percent  of 
two  calendar  yfars  while  testing  at  50 
pocent.  The  FAA  mtist  return  the  rate 
to  SO  percent  i|the  positive  rate  is  1.0 
percent  or  highier  in  any  subsequent 
calendar  year.  Each  year,  the 


Administrator  will  publish  a  notice  in 
the  Federal  Register  announcing  the 
minimum  annual  random  drug  testing 
rate  for  the  following  year.  (There  is  a 
similar  provision  in  the  alcohol  testing 
rule.  Since  alcohol  testing  only 
commenced  in  January  1995,  there  is 
insufficient  data  to  modify  the  current 
alcohol  testing  rate  of  25  percent;     . ' 
industry-wide  data  on  which  to  make 
the  required  determination  will  not  be 
available  until  1997.) 

In  1994,  the  FAA  set  the  1995 
minimum  random  drug  testing  rate  at  25 
percent  because  1992  and  1993  aviation 
industry  drug  testing  data  indicated  a 
positive  rate  below  1.0  percent.  In  this 
notice,  the  FAA  announces  that  the 
minimum  random  drug  testing  rate  will 
continue  to  be  25  percent  of  covered 
aviation  employees  for  the  period 
January  1. 1996,  through  Deconber  31. 
1996,  since  the  aviation  ind\istry 
positive  rate  for  1994  was 
approximately  0.5  percent 

Dated:  December  13. 1995. 
fon.  L.  Jordan, 
Federal  Air  Surgeon. 
[FR  Doc.  95-30773  Filed  12-18-4S;  8:45  am) 

MJJNQ  COM  4ei»-13-M 


Air  Traffic  Procadurea  Advtaory 
Committaa 

AGENCY:  Federal  Aviation' 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATPAC)  will  be  held  to  review  present 
air  traffic  control  procedmes  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
January  22  through  January  25, 1996, 
from  9  a.m.  to  5  p.m.  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Le  Baron  Hotel,  1350  N  First  Street, 
San  Jose,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
W.  Frank  Price,  Executive  Director, 
ATPAC,  Air  Traffic  Rules  and 
Procedures,  800  Independence  Avenue, 
§W.,  Washington,  DC  20591,  telephone 
(202) 267-3725. 

SUPPl£MENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATPAC  to  be 
held  January  22  through  January  25. 
1996,  at  the  Le  Baron  Hotel,  1350  N 
First  Street,  San  Jose,  California 


The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Sxifamission  and  Discussion  of  Areas 
of  Conoran. 

3.  Discussion  of  Potential  Safety  Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  IXscussion  and  agreement  of  location 
uid  dates  for  subsequent  meetings. 
Attendance  is  open  to  the  interested 

public  but  limited  to  the  space 
available.  With  the  qiproval  of  the 
Chairperson,  membeos  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  peraons 
desiring  to  present  oral  statements 
shoiild  notify  the  person  listed  above 
not  later  than  January  19, 1996.  The 
next  quarterly  meeting  of  the  FAA 
ATPAC  is  planned  to  be  held  from  April 
15-18, 1996.  in  Washington,  DC. 

Any  member  of  the  public  may   * 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC.  on  December 
13. 1995. 
W.  Frank  Prka, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Ckanmittee. 

(PR  Doc.  95-30778  Piled  12-18-95;  8:45  am] 

■LUNQ  coca  4Sie-1>4l 


DEPARTMENT  OF  THE  TREASURY 

Cuatoma  Sarvtea 
[T-D.  95-104] 

Extanalon  of  Caaaar  J.  Thibodaeux, 
Inc'a  Cuatoma  Qaugar  Approval  & 
Laboratory  AccradHation  to  the  Naw 
Sita  Locatad  in  Corpua  ChriatI,  Taxaa 

AQENCY:  Customs  Service.  Department 
of  the  Treasury. 

ACTION:  Notice  of  the  extension  of 
Caesar  J.  Thibodeaux.  Inc's  Customs 
ganger  approval  and  laboratory 
accreditation  to  include  its  Corpus 
Christi.  Texas  new  facility. 

SUMMARY:  Caesar  J.  Thibodeaux.  Inc..  of 
Pasadena.  Texas,  a  Customs  approved 
ganger  and  accredited  laboratory  under 
Section  151.13  of  the  Customs 
Regulations  (19  CFR  151.13).  has  been 
given  an  extension  of  its  Customs  ganger 
approval  and  laboratory  accreditation  to 
include  the  Corpus  Christi.  Texas  new 
site.  Specifically,  this  office  has  been 
given  Customs  approval  under  Pari 


151.13(a)(1)  of  the  Customs  Regulations 
to  gauge  petroleum  and  petroleum 
products,  organic  chemicals  in  bulk  and 
liquid  form  and  animal  and  vegetable 
oils  in  all  Customs  districts;  and 
accreditation  to  perform  the  following 
tests  as  listed  under  Pari  151.13(a)(2): 
API  gravity,  distillation  characteristics. 
Raid  vapor  pressure,  water  by 
distillation,  sediment  and  water  by 
centrifuge,  sediment  by  extraction  and 
viscosity.  , 

SUPPLEMENTARY  INFORMATION: 

Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
Districts  of  laboratory  analyses  and 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
laboratories  and  approved  gangers. 
Caesar  J.  Thibodeaux,  Inc..  a  Customs 
commercial  approved  ganger  and 
accredited  laboratory,  has  applied  to 
Customs  to  extend  its  Customs  gauger 
approval  and  laboratory  accreditation  to 
its  Corpus  Christi,  Texas  new  facility. 
Review  of  the  qualifications  of  the  site 
shows  that  the  extension  is  warranted 
and,  accordingly,  has  been  granted. 

Location 

Caesar  J.  Thibodeaux.  Inc's  site  is 
located  at  4422  Baldwin  Street,  Corpus 
Christi,  Texas,  78408. 
EFFECTIVE  DATE:  August  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  Officer, 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service.  1301  Constitution 
Ave..  NW.  Washington.  D.C.  20229  at 
(202) 927-1060. 

Dated:  November  9, 1995. 
A.W.  Tennant. 

Director,  Laboratories  and  Scientific  Sennces. 
[FR  Doc.  95-30787  Filed  12-18-95;  8:45  am) 
BIUMQ  CODE  4«W-02-P 


[T.D.  95-103] 

Cuatoma  Approval  of  Freaboard 
intamational,  as  a  Commercial  Gauger 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 

ACTION:  Notice  of  Approval  of  Freeboard 
International  as  a  Conunercial  Gauger. 

SUMMARY:  Freeboard  International  of 
Winsted.  Connecticut  has  applied  to 
U.S.  Customs  for  approval  to  gauge 
imported  petroleum,  petroleum 
products,  organic  chemicals  and 
vegetable  and  animal  oils  under  Part 
151.13  of  the  Customs  Regulations  (19 
CFR  151.13)  at  its  Winsted,  Connecticut 
facility.  Customs  has  determined  that 


the  Winsted,  Connecticut  office  meets 
all  of  the  requirements  for  approval  as 
a  commercial  gauger.  Therefore,  in 
accordance  with  Part  151.13(f)  of  the 
Customs  Regulations,  Freeboard 
International,  Winsted,  Connecticut 
facility  is  approved  to  gai^e  the 
products  named  above  in  all  Customs 
districts. 

LOCATION:  Freeboard  International's 
approved  site  is  located  at  202  Coe 
Street.  Winsted.  Connecticut. 
EFFECTIVE  DATE:  May  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Chief,  Technical  Branch, 
Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constitution  Avenue  NW.  Washington. 
D.C.  20229  at  (202)  927-1060. 

Dated:  May  18, 1995. 
A.W.  Tennant. 

Director,  Office  of  Laboratories  and  Scientific 
Services. 

[FR  Doc.  95-30788  Filed  12-18-95:  8:45  am) 
BiUlNO  CODE  482»^-P 


[T.D.  95-1051 

Extanalon  of  Inapectorate  America 
Corporation's  Customs  Gauger 
Approval  and  Laboratory  Accreditation 
to  the  New  Site  Located  in  Houston, 
Texas 

AGENCY:  U,S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  the  extension  of 
Inspectorate  America  Corporation's 
Customs  gauger  approval  and  laboratory 
accreditation  to  include  its  Houston. 
Texas  new  facility. 

SUMMARY:  Inspectorate  America 
Corporation  of  Houston.  Texas,  a 
Customs  approved  gauger  and 
accredited  laboratory  under  Section 
151.13  of  the  Customs  Regulations  (19 
CFR  151.13).  has  been  given  an 
extension  of  its  Customs  gauger 
approval  and  laboratory  accreditation  to 
include  the  Houston,  Texas  new  site. 
Specifically,  this  office  has  been  given 
Customs  approval  imder  Part 
151.13(a)(l]  of  the  Customs  Regulations 
to  gauge  petroleum  and  petroleum 
products,  organic  chemicals  in  bulk  and 
liquid  form  and  animal  and  vegetable 
oils  in  all  Customs  districts;  and 
accreditation  to  perform  the  following 
tests  as  listed  under  Part  151.13(a)(2): 
API  gravity,  water  by  distillation, 
sediment  by  extraction,  viscosity  and 
percent  by  weight  sulphur. 

SUPPLEMENTARY  INFORMATION: 

Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 


Districts  of  laboratory  analyses  and 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
lalxiratories  and  approved  gaugers. 
Inspectorate  America  Corporation,  a 
Customs  commercial  approved  gauger 
and  accredited  laboratory,  has  applied 
to  Customs  to  extend  its  Customs  gauger 
approval  and  laboratory  accreditation  to 
its  Houston,  Texas  new  facility.  Review 
of  the  qualifications  of  the  site  shows 
that  the  extension  is  warranted  and, 
accordingly,  has  been  granted 

Location 

Inspectorate  America  Corporation's 
site  is  located  at  16640-B  Jacintoport 
Boulevard,  Houston,  Texas,  77015. 
EFFECTIVE  DATE:  September  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  Officer, 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
Ave.,  NW,  Washington,  D.C.  20229  at 
(202)  927-1060. 

Dated:  November  9, 1995. 
A.W.  Tennant, 

Director,  Latwratories  and  Scientific  Service. 
[FR  Doc.  95-30786  Filed  12-18-95;  8:45  am] 

BILLJNO  CODE  4aiO-02-P 


[T.D.  95-102] 

Customs  Commercial  Gauger  Approval 
of  Inter-GiotM  Marine  Consultants 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 

ACTION:  Notice  of  Approval  of  Inter- 
Globe  Marine  Consultants,  as  a 
Commercial  Gauger. 

SUMMARY:  Inter-Globe  Marine 
Consultants  of  Houston,  Texas  has 
applied  to  U.S.  Customs  for  approval  to 
gauge  imported  petroleum,  petroleum 
products,  organic  chemicals  and 
vegetable  and  animal  oils  under  Part 
151.13  of  the  Customs  Regulations  (19 
CFR  151.13)  at  their  Houston,  Texas 
facility.  Customs  has  determined  that 
this  facility  meets  all  of  the 
requirements  for  approval  as  a 
commercial  gauger.  Therefore,  in 
accordance  with  Part  151.13(f)  of  the 
Customs  Regulations,  Inter-Globe 
Marine  Consultants'  Houston,  Texas  site 
is  approved  to  gauge  the  products 
named  above  in  all  Customs  districts. 
LOCATION:  Inter-Globe  Marine 
Consultants'  approved  site  is  located  at: 
12605  East  Freeway.  Suite  507, 
Houston,  Texas  77015. 
EFFECTIVE  DATE:  November  20, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  Officer, 
Laboratories  and  Scientific  Services, 
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U.S.  Customs  Service,  1301  Constitution 
Avenue  NW..  Vyashington.  DC  20229  at 
(202) 927-1060 

Dated:  December  12. 1995. 
A.W.  Temunt, 

Director,  Laboratories  and  Scientific  Services. 
[FR  Doc  95-30789  Filed  12-18-95;  8:45  am) 
■LUMQOOOt ' 


[TO-  95-ioq 

Customs  Commerciai  Laboratory 
Accreditation  of  Gulf  Coast  Systems 
and  Associates^  Inc. 

AQBWY:  Custoois  Service.  Department 
of  the  Treasury. 

ACTION:  Notice  ot  the  accreditation  of 
Gulf  Coast  Systems  and  Associates.  Inc., 
as  a  Customs  accredited  laboratory  to 
perform  certain  petroleum  analyses. 

SUiMARY:  Gulf  Coast  Systems  and 
Associates,  Inc..  of  Groves,  Texas,  has 
been  given  Customs  laboratory 
accreditations  under  Part  151.13  of  the 
Customs  Regulations  (19  CFR  151.13). 
Specifically,  the  Groves.  Texas,  site  is 
accredited  to  perform  the  following 
tests:  API  Gravity,  distillation 
characteristics,  if  ater  by  distillation, 
sediment  and  witer  by  centrifuge, 
sediment  by  extraction,  identity  and 
percent  composition  of  organic 
compounds  in  b^ilk  and  in  liquid  form. 

SUPPLEMENTARY  ^FORMATION: 

Background 

Part  151  of  the)  Customs  Regulations 
provides  for  the  acceptance  at  Customs 


UMI 


Districts  of  laboratory  analyses  and 
gauging  reports  for  certain  products 
firom  Customs  accredited  commercial 
laboratories  and  approved  gaugers.  Gulf 
Coast  Systems  and  Associates,  Inc.,  of 
Groves,  Texas,  has  applied  to  Customs 
for  certain  laboratory  accreditations. 
Customs  has  determined  that  Gulf  Coast 
Systems  and  Associates,  Inc.,  meets  all 
the  requirements  for  accreditation  as  a 
commercial  laboratory. 

Therefore,  in  accordance  with  part 
151.13(f)  of  the  Customs  Regulations, 
Gulf  Coast  Systems  and  Associates, 
Inc.'s  Groves,  Texas,  site  is  accredited  to 
perform  the  laboratory  analyses  listed 
above. 

Locatiaa 

Gulf  Coast  Systems  and  Associates. 
Inc.'s  site  is  located  at  4300  Main  Street. 
Groves,  Texas,  77619. 

EFFECTIVE  DATE:  October  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Senior  Science  Officer, 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
Ave.,  NW,  Washington,  D.C.  20229  at 
(202)  927-1060. 

Dated:  November  8, 1995. 
A.W.  Tennant, 

Director,  Laboratories  and  Scientific  Services. 
(FR  Doc.  95-30785  Filed  12-lfr-95:  8:45  am) 
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[T-D.  95-107] 

Revocation  of  Qaugar  Approval  and 
Revocation  of  Laboratory 
Accrsditations  of  Jotinnie  WUson 
Inspections,  Inc. 

AQENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Notice  of  Revocation  of 
Approval  and  Accreditations  of  a 
Customs  Commercial  Ganger  and 
Laboratory. 

SUMMARY:  Johnnie  Wilson  Inspections, 
Inc..  of  Angleton.  Texas,  a  Customs 
approved  ganger  and  accredited 
laboratory  under  Section  151.13  of  the 
Customs  Regulations  (19  CFR  151.13), 
has  requested  that  the  U.S.  Customs 
Service  revoke  its  gauger  approval  and 
laboratory  accreditations.  Accordingly, 
pursuant  to  151.13(f)  of  the  Customs 
Regulations,  notice  is  hereby  given  that 
the  Customs  commercial  gauger 
approval  and  laboratory  accreditations 
of  Johnnie  Wilson  Inspections.  Inc..  has 
been  revoked  without  prejudice. 
EFFECTIVE  DATE:  August  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese.  Senior  Science  Officer. 
Laboratories  and  Scientific  Services, 
U.S.  Customs  Service,  1301  Constitution 
Ave.,  NW,  Washington.  D.C.  20229  at 
(202) 927-1060. 

Dated:  November  9. 1995. 
A.W.  Tennant, 

Director,  Laboratories  and  Scientific  Services. 
[FR  Doc.  95-30783  Filed  12-18-95;  8:45  am] 
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ASSASSINATION  RECORDS  REVIEW  BOARD 

DATE:  January  5, 1996. 

PLACE:  ARRB,  600  E  Street.  NW.. 

Washington.  DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiOEREO:  January  5. 

1996.  9:00  a.m. 

1.  Review  and  Accept  Minutes  of  December 
12-13, 1995  Closed  Meeting 

2.  Review  of  Assassination  Records 

3.  Other  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  Samoluk,  Associate  Director  for 

Communications,  600  E  Street,  NW, 

Second  Floor,  Washington,  DC  20530. 

Telephone:  (202)  724H0088;  Fax:  (202) 

724-0457. 

David  G.  Marwell, 

Executive  Director. 

(FR  Doc.  95-30876  Filed  12-15-95;  10:30 

am]  . 
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FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

December  14, 1995. 

PLACE:  Room  600,  6th  Floor,  1730  K 

Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  In  addition 

to  the  previously  announced  items,  the 

Commission  will  consider  and  act  upon 

the  following: 

2.  Peabody  Coal  Co..  Docket  No.  KENT  93- 
318-R,  etc.  (Issues  include  whether  the  judge 
erred  in  determining  that  the  violations  of  30 
C.F.R.  §  70.100(a)  were  caused  by  Peabody's 
unwarrantable  failure.) 

No  earlier  announcement  of  the  addition  to 
the  agenda  was  pwssible. 

Any  person  attending  this  meeting  who 
requires  special  accessibility  features  and/or 


auxiliary  aids,  such  as  sign  language 
interpreters,  must  inform  the  Commission  in 
advance  of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  Ellen  (202)  653-5629/for  toll  free 

TDD  Relay  1-800-877-8339. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

(FR  Doc.  95-30956  Filed  12-15-95;  2:52  pm] 
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Nuclear  Regulatory  Commission 

date:  Weeks  of  December  18,  25, 1995 
and  January  1  and  8, 1996. 
PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 
STATUS:  Public. 

MATTERS^TO  be  CONSIDERED: 

Week  of  December  18 

Tuesday.  December  19 

10:00  a.m. 
Briefing  on  Mechanism  for  Addressing 
Generic  Safety  Issues  (Public  Meeting) 
(ConUct:  Denny  Crutchfield,  301-415- 
1199) 

2:00  p.m. 
Briefing  on  Generic  Implications  of  Recent 
Events  Involving  Ingestion  of 
Radioactive  Material  at  Research 
Facilities  (Public  Meeting)  (Contact:  John 
Glenn,  301-415-6187) 

Week  of  December  25— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  December  25. 

Week  of  January  1 — ^Tentative 

Friday,  January  5 

10:00  a.m. 
Briefing  by  NRC  Staff  on  Industry 
Restructuring  and  Deregulation  (Public 
Meeting)  (Contact:  Scott  Newberry,  301- 
415-1183) 
1:30  p.m. 
Discussion  on  Full  Power  Operating 
License  for  Watts  Bar  (Public  Meeting) 
(Contact:  Fred  Hebdon,  301-415-2024)+ 

Weekof  January  8 — Tentative 


There  are  no  meetings  scheduled  for  the 
Week  of  January  8. 

ADDmONAL  INFORMATION:  Affirmation  of 
"Sequoyah  Fuel  Corporation  and 
General  Atomics;  LBP-95-05  Ruling  on 
Motions  for  Protective  Order"  and 
"Curators  of  the  University  of  Missouri: 
Interveners'  Petition  for 
Reconsideration"  (Public  Meeting)  was 
held  on  December  14. 

Note:  The  Nuclear  Regulatory  Commission 
is  operating  under  a  delegation  of  authority 
to  Chairman  Shirley  Ann  Jackson,  l>ecause 
with  three  vacancies  on  the  Conunission,  it 
is  temporarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests  of  opeimess  and 
public  accountability,  the  Commission  will 
conduct  business  as  though  the  Sunshine  Act 
were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

•         •         •         *         * 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
gkt@nrc.gov. 
***** 

Dated:  December  15, 1995. 
WiUiam  M.  HiU,  Jr., 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

[FR  Doc.  95-30993  Filed  12-15-95;  3:45  pm] 
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EHVIRONMENTAL  PROTECTION 
AQENCY 


J 


40CFRPtvt 
[AO-FRL-4327-ll 

Standards  Of  RMHormance  for 
Munidpai  Wast*  ComtMiatore 

AQCNCY:  Enviratunental  Protection 
Agency  (EPA).  J 
ACTION:  Direct  4nal  rule. 

f 

SUMMARY:  This  fiction  amends  the 
"Standards  of  I^rformance  for 
Municipal  Waste  Combustors"  (subpart 
Ea).  These  amendments  are  being  made 
to  improve  the  clarity  of  subpart  Ea  and 
to  make  subpart  Ea  consistent  with 
subparts  Eb  and  Cb. 
DATES:  The  direct  final  rule  §§60.17. 
60.50a.  60.51a,  60.56a,  60.58a,  and 
60.59a  will  be  effective  January  29, 1996 
unless  significajit  adverse  comments  are 
received  by  Janpary  18, 1996.  If 
significant  advelrse  comments  are 
received  on  any  amendment  in  this  rule, 
that  amendment  will  be  withdrawn  by 
timely  publication  in  the  Federal 
Register.  The  incorporation  by  reference 
of  certain  publications  listed  in  this 
regulation  is  approved  by  the  EKrector  of 
the  Federal  Register  as  of  January  29, 
1996. 

FOR  FURTHER  INPORMATION  COKTACT:  Mr. 
Walter  Stevenson  at  (919)  541-5264  or 
Mr.  Fred  Porter  at  (919)  541-5251, 
Combustion  Gr0up,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agen|cy,  Research  Triangle 
Park,  North  Carolina  27711. 

SUPPLEMENTARY  INFORMATION:  If 

significant  adverse  comments  are 
received  on  any  amendment  of  this 
direct  final  rule,  the  comments  will  be 
addressed  in  a  subsequent  rulemaking 
in  the  Federal  Register  based  on  those 
provisions  of  the  proposed  rule 
contained  in  the  Proposed  Rules  Section 
of  this  Federal  Register  that  is  identical 
to  this  direct  final  rule.  The 
amendments  in  question  will  be 
withdrawn  froirj  this  direct  final  rule. 
Amendments  of  the  direct  final  rule  that 
do  not  receive  any  significant  adverse 
comments  will  l^ome  final  40  days 
fiom  today's  Federal  Register  notice.  If 
no  significant  adverse  comments  are 
filed  on  any  provision  of  this  direct  final 
rule,  then  the  entire  direct  final  rule  will 
become  effective  40  days  bom  today's 
Federal  Register  notice  and  no  further 
action  is  contemplated  on  the  parallel 
proposal  published  today. 

On  February  11, 1991  (56  FR  5488), 
the  EPA  promulgated  in  the  Federal 
Register  new  source  performance 
standards  (NSPS)  for  municipal  waste 


combustors  (MWC's)  for  which 
construction,  modification,  or 
reconstruction  is  commenced  after 
December  20, 1989.  The  regulations 
were  promulgated  as  subpart  Ea  in  40 
CFR  part  60. 

Today's  action  modifies  the 
applicability  and  definitions  sections  of 
the  final  regulation  to  improve  clarity 
and  make  them  consistent  with  those  of 
subparts  Eb  (standards  of  performance 
for  new  MWC's  for  which  construction 
commenced  after  September  20, 1994  or 
modification  or  reconstruction 
commenced  after  June  19, 1996,  and  Cb 
(emission  guidelines  for  existing  MWC's 
for  which  construction  commenced  on 
or  before  September  20, 1994)  that  are 
being  promulgated  in  a  separate  section 
of  today's  Federal  Register.  Today's 
changes  do  not  significantly  modify  the 
requirements  of  the  regulation.  The 
revisions  are  discussed  in  the  order  in 
which  they  appear  in  the  subpart  Ea 
regulation. 

Preamble  Outline:  The  following 
outline  is  provided  to  aid  in  locating 
information  in  this  preamble. 

I.  Description  ol  Changes 

A.  Dates  of  Applicability 

B.  Applicability  of  Cofired  Combustors  and 
Tire-Buming  Facilities 

C  Applicability  of  Subpart  Ea  to  Certain 
OUior  Facilities 

D.  Definitions 

1.  Definitions  of  Modification  and 
Reconstruction 

2.  Definition  of  MSW  and  Calculation  of 
MWC  Unit  Capacity 

3.  Definition  of  an  MWC 

E.  Qarification  of  the  Carbon  Monoxide 
Standard 

F.  Update  of  Operator  Training 
Specifications 

G.  Clarification  of  MWC  Unit  Load 
Measurement 

n.  Judicial  Review 
m.  Administrative 

A.  Paperwork  Reduction  Act 

B.  Executive  Order  12291  Review 
C  Regulatory  Flexibility  Act 

I.  Description  of  Changes 

A.  Dates  of  Applicability 

Subpart  Ea  is  applicable  to  MWC 
units  with  capacities  greater  than  225 
megagrams  per  day  (Mg/day)  of 
municipal  solid  waste  (MSW)  for  which 
construction,  modification,  or 
reconstruction  was  commenced  after 
December  20, 1989.  To  avoid  overlap 
with  the  subpart  Eb  NSPS,  the  dates  for 
applicability  for  subpart  Ea  specified  in 
§  60.50a(a)  are  being  changed  to  apply  to 
MWC's  (1)  commencing  construction 
after  December  20, 1989  and  on  or 
before  September  20, 1994  or  (2) 
commencing  modification  or 
reconstruction  after  December  20, 1989 
and  on  or  before  June  19, 1996.  The 


MWC  plants  that  commence 
construction  after  September  20, 1994  or 
that  commence  modification  or 
reconstruction  after  Jime  19, 1996  are 
subject  to  subpart  Eb,  which  is  more 
stringent  than  subpart  Ea.  The  change  is 
also  being  made  to  subpart  Ea  to  avoid 
the  same  MWC  plant  being  subject  to 
duplicative  requirements  under  two 
NSPS  (subparts  Ea  and  Eb).  This  change 
is  reflected  in  the  definitions  for  "MWC 
plant"  and  "MWC  plant  capacity"  in 
§  60.51a.  It  should  be  noted  that  plants 
that  are  subject  to  subpart  Ea  will  also 
be  subject  to  the  emission  guidelines 
contained  in  subpart  Cb,  which  apply  to 
plants  constructed  on  or  before 
September  20, 1994. 

B.  Applicability  to  Cofired  Combustors 
and  Tire-Buming  Facilities 

The  wording  in  §  60.50a  (c),  (d),  and 
(e)  is  being  changed  so  that  cofired 
facilities  and  facilities  that  only  btun 
tires  are  clearly  defined  as  not  being 
subject  to  any  sections  of  subpart  Ea. 
Currently,  they  are  exempt  from  all 
requirements  of  subpart  Ea  except 
recordkeeping  requirements.  This 
change  will  make  subpart  Ea  consistent 
with  subparts  Eb  and  Cb.  It  will  also 
clarify  that,  for  purposes  of  the  title  V 
operating  permits  program,  such 
facilities  are  not  considered  subject  to 
subpart  Ea.  In  addition,  because  the 
'  applicability  to  cofired  combustors  has 
been  clarified,  the  definition  of  "cofired 
combustor"  has  been  revised  in 
§  60.51a.  Relative  to  these  changes, 
§  60.58(j)(3)  is  being  removed  and  items 
in  §  60.59a  {a)(l),  (b)(14),  and  (m)  are 
being  moved  to  §  60.50a(d). 

C.  Applicability  of  Subpart  Ea  to  Certain 
Other  Facilities 

Section  129  of  the  Clean  Air  Act  (Act) 
specifies  that  qualifying  cogeneration 
facilities,  qualifying  small  independent 
power  producers,  Solid  Waste  Disposal 
Act  section  3005  permitted  facilities, 
and  materials  recovery  facilities 
recovering  metals  are  not  MWC's  and 
are  not  regulated  under  section  129. 
Subparts  Eb  and  Cb  specify  that  these 
imits  are  not  subject  to  subparts  Eb  and 
Cb.  Additionally,  subparts  Eb  and  Cb 
specify  that  pyrolysis/combustion  units 
that  are  an  integrated  part  of  a  plastics/ 
rubber  processing  unit  are  not  subject  to 
the  MWC  regulations.  These  exemptions 
are  being  incorporated  into  subpart  Ea 
(§  60.50a  (g),  (h),  (i),  (j),  and  (k))  to  be 
consistent  with  subparts  Eb  and  Cb. 

D.  Definitions 

Revisions  are  being  made  to  13 
definitions,  13  new  definitions  are  being 
added,  and  2  are  being  deleted  to  clarify 
subpart  Ea  and  make  it  consistent  with 


the  terms  defined  in  subpart  Eb.  Several 
of  these  definitions  are  discussed  below. 

1.  Definitions  of  Modification  and 
Reconstruction 

Two  new  terms,  "modification"  (or 
"modified  municipal  waste  combustor") 
and  "reconstruction",  are  being  added 
to  §  60.51a  to  incorporate  the  section 
129  definition  of  "modified  solid  waste 
incineration  unit."  These  definitions  are 
very  similar  to  the  definitions  of  these 
two  terms  in  §§60.14  and  60.15  of  40 
CFR  60  subpart  A  (the  NSPS  general 
provisions).  The  addition  of  these 
definitions  will  clarify  subpart  Ea  and 
make  the  terms  used  in  subparts  Ea,  Eb, 
Cb,  and  section  129  relating  to 
modification  and  reconstruction 
consistent  with  each  other. 

2.  Definition  of  MSW  and  Calculation  of 
MWC  Unit  Capacity 

To  avoid  confusion  and  possible 
conflict  with  the  pending  medical  waste 
incinerator  (MWI)  regulations  which 
were  proposed  in  February  1995  and  are 
scheduled  to  be  promulgated  in  the  near 
futiue,  the  definition  of  MSW  in 
§  60.51a  of  subpart  Ea  is  being  revised 
to  be  consistent  with  subparts  Eb  and 
Cb.  Additionally,  the  determination  of 
"MWC  unit  capacity"  in  §  60.58a(j)(4) 
and  its  definition  in  §  60.51a  are  being 
revised  so  that  only  a  single  heat  input 
value  is  used  for  MSW.  This  change  is 
being  made  so  that  subpart  Ea  will  be 
consistent  with  subparts  Eb  and  Cb. 
Section  60.59a(b)(15)  is  also  being 
deleted. 

In  addition  to  the  clarification 
concerning  medical  waste,  the 
definition  of  MSW  in  §  60.51a  is  being 
revised  to  specify  that  "clean  wood"  is 
excluded,  while  refuse-derived  fuel 
(RDF)  and  yard  waste  are  included.  To 
ensure  clarity,  definitions  for  "clean 
wood",  "untreated  lumber",  and  "yard 
waste"  are  being  added  to  §  60.51a. 
Because  the  definition  of  MSW  is  being 
revised  to  clarify  that  RDF  is  a  type  of 
preprocessed  MSW  and  not  a  different 
type  of  waste,  the  phrase  "MSW  or 
RDF"  in  several  paragraphs  is  being 
replaced  with  "MSW"  to  avoid 
redundancy.  These  clarifications  are 
consistent  with  the  intent  of  subpart  Ea, 
and  will  make  the  definition  of  MSW 
consistent  with  subparts  Eb  and  Cb. 

3.  Definition  of  an  MWC 

The  definition  of  an  MWC  in  §  60.51a 
is  being  revised  to  be  consistent  with 
that  in  subpart  0}.  The  most  significant 
difference  is  the  addition  of  a 
description  of  the  physical  boundaries 
of  an  MWC.  The  clarification  of  the 
boundaries  of  the  affected  facility  will 


assist  in  considering  cost  for  making 
reconstruction  determinations. 

E.  Clarification  of  the  Carbon  Monoxide 
Standard 

The  specifications  for  the  carbon 
monoxide  (CO)  standards  in  §§  60.56a(a) 
and  60.58(a)  (h)(1)  and  (h)(2)  are  being 
revised  to  clarify  the  EPA's  intent  as  to 
which  standard  applies  to  which 
combustor  type.  It  was  intended  that  the 
mass  bum  refractory  unit  CO  standard 
apply  to  both  mass  bum  refractory  units 
and  rotary  mass  bum  refractory  units. 
This  was  not  clear  in  the  promulgated 
regulation  because  the  definition  in 
§  60.51a  of  mass  bum  refractory  units 
excluded  rotary  mass  bum  refiiactory 
units.  In  order  to  clarify  this,  the 
definition  of  mass  bum  refractory  unit 
is  being  clarified  to  include  rotary  mass 
bum  rotary  refractory  units. 

It  was  also  intended  that  the  CO 
standard  for  coal/RDF  mixed  fuel-fired 
units  be  applicable  to  pulverized  coal- 
type  units,  as  opposed  to  spreader 
stoker-type  luiits  that  would  fall  under 
the  RDF  stoker  standard.  Accordingly, 
the  coal/RDF  mixed  fuel-fired 
combustor  CO  standard  is  being 
renamed  the  pulverized  coal/RDF  mixed 
fuel-fired  combustor  CO  standard,  and  a 
CO  standard  for  spreader  stoker  coal/ 
RDF  mixed  fuel-fired  combustors 
equivalent  to  the  RDF  stoker  standard  is 
being  listed  separately.  Corresponding 
definitions  are  being  added  and  revised 
in  §  60.51a. 

F.  Update  of  Operator  Training 
Specifications 

The  operator  training  requirements  in 
§60.56a(d)  specify  that  provisional  or 
operator  certification  shall  be  obtained 
in  accordance  with  the  American 
Society  of  Mechanical  Engineers 
(ASME)  QRO-1-1989  requirements  or 
an  equivalent  State-approved 
certification  program.  The  ASME 
standard  was  updated  in  1994  and  so, 
to  be  consistent  with  subparts  Eb  and 
Cb,  the  reference  is  being  updated  to 
QRO-1-1994. 

G.  Clarification  of  MWC  Unit  Load 
Measurement 

The  MWC  imit  load  measurement 
specified  in  §60.58a(h)(6)  is  being 
modified  to  include  feedwater  flow 
monitoring  as  an  alternative  to  steam 
flow  measurement.  The  wording  of  this 
section  is  being  revised  to  match  the 
wording  in  subparts  Eb  and  Cb  and  a 
definition  of  "MWC  unit  load"  is  being 
added  to  §  60.51a. 

II.  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
judicial  review  of  the  actions  taken  by 


this  final  rule  is  available  only  on  the 
filing  of  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  action.  Under 
section  307(b)(2)  of  the  Act.  the 
requirements  that  are  subject  to  today's 
mle  may  not  be  challenged  later  in  civil 
or  criminal  proceedings  brought  by  the 
EPA  to  enforce  these  requirements. 

m.  Administrative 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  NSPS  were  submitted  to 
and  approved  by  the  Office  of 
Management  and  Budget  (OMB).  A  copy 
of  this  Information  Collection  Request 
(ICR)  document  (the  ICR  number  is 
1506.4,  with  an  OMB  approval  number 
2060-0210)  may  be  obtained  from 
Sandy  Farmer,  Regulatory  Information 
Division  (Code  2136),  U.S. 
Environmental  Protection  Agency,  401 
M  Slieet.  SW,  Washington,  DC  20460  or 
by  calling  (202)  260-2740. 

Today's  changes  to  the  NSPS  will 
have  no  significant  impact  on  the 
information  collection  burden  estimates 
made  previously.  The  burden  will  be 
reduced  slightly.  Consequently,  the  ICR 
has  not  been  revised. 

B.  Executive  Order  12291  Review 

The  MWC  NSPS  promulgated  on 
Febmary  11, 1991  was  considered  a 
"major  mle"  under  Executive  Order 
12291  and  a  regulatory  impact  analysis 
(RIA)  was  prepared,  llie  amendments 
issued  today  clarify  the  mle  and  do  not 
add  any  additional  control 
requirements.  The  EPA  concludes  these 
amendments  would  have  a  negligible 
impact  on  the  results  of  the  RIA  and  the 
change  is  considered  to  be  within  the 
flexibility  of  the  analysis. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
regulatory  flexibility  analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  mlemaking 
imposes  no  adverse  economic  impacts, 
a  regulatory  flexibility  analysis  has  not 
been  prepared. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Reporting  and  recordkeeping 
requirements. 
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Elated:  October  31. 1995. 
Carol  M.  Brownef , 

Administrator.     1 

For  reasons  sit  out  in  the  preamble, 
title  40,  chapter  I,  part  60,  subpart  Ea  of 
the  Code  of  Federal  Regulations  is 
corrected  as  follows: 

PART  eO-{AM|NDED] 

1.  The  authority  citation  for  part  60  is 
revised  to  read  ts  follows: 

Audmrily:  42  lis.Q  7401,  7411.  7414. 
7416.  7429.  and  7^01. 

SubfMfl  Ea  Heading— {R«vis6d] 

2.  The  heading  for  subpart  Ea  is 
revised  to  read  «s  follows: 

Subpart  E»-Slhndards  Of 
Parformanca  for  Municipal  Wasta 
Combuatora  tot  wlilch  Conatruction  ia 
Conunancad  afiar  Dacambar  20, 1969 
and  on  or  bafom  Saplambar  20, 1994 

3.  Section  60.17  of  subpart  A  of  part 
60  is  amended  qy  revising  paragraphs 
(h)(1).  (h)(2).  an^  (h)(3)  to  read  as 
follows: 


fao.17 


by 


10-1-1994,  i 


(h)*  •  ' 

(1)  ASME  QRO-1-1994,  Standard  for 
the  Qualificatioi  and  Certification  of 
Resource  Recovery  Facility  Operators, 
IBR  approved  for  §  60.56a. 

(2)  ASME  PTC  4.1-1964  (Reaffirmed 
1991),  Power  Test  Codes:  Test  Code  for 
Steam  Generating  Units  (with  1968  and 
1969  Addenda),  IBR  approved  for 

§§  60.46b  and  69.58a(h)(6)(ii). 

(3)  ASME  Intern  Supplement  19.5  on 
Instruments  and  Apparatus: 
AppUcation,  Part  n  of  Fluid  Meters.  6tb 
Edition  (1971),  IBR  approved  for 
§60.58a(h)(6)(iiL 


• 


4.  Section  60.$0a  is  amended  by 
revising  paragraphs  (a),  (c),  (d),  (e),  and 
(f),  removing  pafagraph  (g), 
redesignating  pairagraph  (h)  as 
paragraph  (1),  redesignating  paragraph 
(i)  as  paragraph  (m),  and  adding  new 
paragraphs  (g).  (h),  (i).  (j),  and  (k)  to  read 
as  follows:  > 

laoaOe   Applta^Wity  and  delegation  of 
authority. 

(a)  The  affectejd  facility  to  which  this 
subpart  applies  is  each  municipal  waste 
combustor  unit  ivith  a  municipal  waste 
combustor  unit  Capacity  greater  than 
225  megagrams  per  day  (250  tons  per 
day)  of  municipal  solid  waste  for  which 
construction,  modification,  or 
reconstruction  if  commenced  as 
specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section. 


(1)  Construction  is  commenced  after 
December  20, 1989  and  on  or  before 
September  20, 1994. 

(2)  Modification  or  reconstruction  is 
commenced  after  Etecember  20, 1989 
and  on  or  before  June  19, 1996. 

•        •        *        •        * 

(c)  Any  unit  combusting  a  single-item 
waste  stream  of  tires  is  not  subject  to 
this  subpart  if  the  owner  or  operator  of 
the  unit: 

(1)  Notifies  the  Administrator  of  an 
exemption  claim;  and 

(2)  Provides  data  dociunenting  that 
the  unit  qualifies  for  this  exemption. 

(d)  Any  cofired  combustor,  as  defined 
under  §  60.51a,  located  at  a  plant  that 
meets  the  capacity  specifications  in 
paragraph  (a)  of  this  section  is  not 
subject  to  this  siibpart  if  the  owner  or 
operator  of  the  cofired  combustor: 

(1)  Notifies  the  Administrator  of  an 
exemption  claim; 

(2)  Provides  a  copy  of  the  federally 
enforceable  permit  (specified  in  the 
definition  of  cofired  combustor  in  this 
section);  and 

(3)  Keeps  a  record  on  a  calendar 
quarter  basis  of  the  weight  of  municipal 
solid  waste  combusted  at  the  cofired 
combustor  and  the  weight  of  all  other 
fuels  combusted  at  the  cofired 
combustor. 

(e)  Any  cofired  combustor  that  is 
subject  to  a  federally  enforceable  permit 
limiting  the  operation  of  the  combustor 
to  no  more  than  225  megagrams  per  day 
(250  tons  per  day)  of  municipal  solid 
waste  is  not  subject  to  this  subpart. 

(f)  Physical  or  operational  changes 
made  to  an  existing  municipal  waste 
combustor  unit  primarily  for  the 
purpose  of  complying  with  emission 
guidelines  under  subpart  Cb  are  not 
considered  a  modification  or 
reconstruction  and  do  not  result  in  an 
existing  municipal  waste  combustor 
unit  becoming  subject  to  this  subpart. 

(g)  A  qualifying  small  power 
production  faciUty,  as  defined  in  section 
3(17)(C)  of  the  Federal  Power  Act  (16 
U.S.C.  796(17)(C)).  that  bums 
homogeneous  waste  (such  as  automotive 
tires  or  used  oil,  but  not  including 
refuse-derived  fuel)  for  the  production 
of  electric  energy  is  not  subject  to  this 
subpart  if  the  owner  or  operator  of  the 
facility  notifies  the  Administrator  of  an 
exemption  claim  and  provides  data 
documenting  that  the  facility  qualifies 
for  this  exemption. 

(h)  A  qualifying  cogeneration  facility, 
as  defined  in  section  3(18)(B)  of  the 
Federal  Power  Act  (16  U.S.C. 
796(18)(B)),  that  bums  homogeneous 
waste  (such  as  automotive  tires  or  used 
oil,  but  not  including  refuse-derived 
fuel)  for  the  production  of  electric 


energy  and  steam  or  forms  of  useful 
energy  (such  as  heat)  that  are  used  for 
industrial,  commercial,  heating,  or 
cooling  purposes,  is  not  subject  to  this 
subpart  if  the  owner  or  operator  of  the 
facility  notifies  the  Administrator  of  an 
exemption  claim  and  provides  data 
documenting  that  the  facility  qualifies 
for  this  exemption. 

(i)  Any  unit  required  to  have  a  permit 
under  section  3005  of  the  Solid  Waste 
Disposal  Act  is  not  subject  to  this 
subpart. 

(jj  Any  materials  recovery  facility 
(including  primary  or  secondary 
smelters)  that  combusts  waste  for  the 
primary  purpose  of  recovering  metals  is 
not  subject  to  this  subpart. 

(Ic)  Pyrolysis/combustion  units  that 
are  an  integrated  part  of  a  plastics/ 
mbber  recycling  unit  (as  defined  in 
§  60.51a)  are  not  subject  to  this  subpart 
if  the  owner  or  operator  of  the  plastics/ 
rubber  recycling  unit  keeps  records  of: 
the  weight  of  plastics,  rubber,  and/or 
robber  tires  processed  on  a  calendar 
quarter  basis;  the  weight  of  chemical 
plant  feedstocks  and  petroleum  refinery 
feedstocks  produced  and  marketed  on  a 
calendar  quarter  basis;  and  the  name 
and  address  of  the  purchaser  of  the 
feedstoclcs.  The  combustion  of  gasoline, 
diesel  fuel,  jet  fiiel.  fiiel  oils,  residual 
oil,  refinery  gas,  petroleum  coke, 
liquified  petroleum  gas,  propane,  or 
butane  produced  by  chemical  plants  or 
petroleiun  refineries  that  use  feedstocks 
produced  by  plastics/rubber  recycling 
units  are  not  subject  to  this  subpart. 

5.  Section  60.51a  is  amended: 

a.  by  removing  the  definitions  of 
"coal/RDF  mixed  fiiel  fired  combustor", 
"large  MWC  plant",  "mass  bum 
refiBctory  MWC",  "mass  biun  rotary 
waterwall  MWC",  "mass  bxun  waterwall 
MWC",  "maximum  demonstrated  MWC 
unit  load",  "medical  waste", 
"municipal-type  solid  waste  or  MSW", 
"municipal  waste  combustor  or  MWC 
unit".  "MWC  plant".  "MWC  plant 
capacity",  and  "MWC  unit  capacity", 
and; 

b.  by  revising  the  definitions  for 
"cofired  combustor",  "maximimi 
demonstrated  particulate  matter  control 
device  temperature",  and  "standard 
conditions",  and; 

c.  by  adding  new  entries  to  the 
section.  The  revised  entries  and  the  new 
entries  are  set  out  to  read  as  follows: 

$60L51a   Daflnitiona. 


Calendar  quarter  means  a  consecutive 
3-month  period  (nonoverlapping) 
beginning  on  January  1,  April  1,  July  1, 
and  October  1. 


Clean  wood  means  untreated  wood  or 
untreated  wood  products  including 
clean  untreated  lumber,  tree  stumps 
(whole  or  chipped),  and  tree  limbs 
(whole  or  chipped).  Clean  wood  does 
not  include  yard  waste,  which  is 
defined  elsewhere  in  this  section,  or 
construction,  renovation,  and 
demolition  wastes  (which  includes  but 
is  not  limited  to  railroad  ties  and 
telephone  poles),  which  are  exempt 
bom  the  definition  of  municipal  solid 
waste  in  this  section. 

Cofired  combustor  means  a  unit 
combusting  municipal  solid  waste  with 
nonmunicipal  solid  waste  fuel  (e.g., 
coal,  industrial  process  waste)  and 
subject  to  a  federally  enforceable  permit 
limiting  the  unit  to  combusting  a  fuel 
feed  stream,  30  percent  or  less  of  the 
weight  of  which  is  comprised,  in 
aggregate,  of  municipal  solid  waste  as 
measured  on  a  calendar  quarter  basis. 
***** 

Large  municipal  waste  combustor 
plant  means  a  municipal  waste 
combustor  plant  with  a  municipal  waste 
combustor  aggregate  plant  capacity  for 
affected  facilities  that  is  greater  than  225 
megagrams  per  day  (250  tons  per  day) 
of  municipal  solid  waste. 

Mass  bum  refractory  municipal  waste 
combustor  means  a  field-erected 
combustor  that  combusts  municipal 
solid  waste  in  a  refractory  wall  furnace. 
Unless  otherwise  specified,  this 
includes  combustors  with  a  cylindrical 
rotary  refractory  wall  furnace. 

Mass  bum  rotary  waterwall  municipal 
waste  combustor  means  a  field-erected 
combustor  that  combusts  municipal 
solid  waste  in  a  cylindrical  rotary 
waterwall  furnace. 

Mass  bum  waterwall  municipal  waste 
combustor  means  a  field-erected 
combustor  that  combusts  municipal 
solid  waste  in  a  waterwall  fiimace. 

Maximum  demonstrated  municipal 
waste  combustor  unit  load  means  the 
highest  4-hour  arithmetic  average 
municipal  waste  combustor  unit  load 
achieved  during  four  consecutive  hours 
during  the  most  recent  dioxin/furan 
performance  test  demonstrating 
compliance  with  the  applicable  limit  for 
municipal  waste  combustor  organics 
specified  under  §  60.53a. 

Maximum  demonstrated  particulate 
matter  control  device  temperature 
means  the  highest  4-hour  arithmetic 
average  flue  gas  temperature  measured 
at  the  particulate  matter  control  device 
inlet  during-four  consecutive  hours 
during  the  most  recent  dioxin/furan 
performance  test  demonstrating 
compliance  with  the  applicable  limit  for 


mimicipal  waste  combustor  organics 
specified  under  §  60.53a. 

***** 

Modification  or  modified  municipal 
waste  combustor  unit  means  a 
municipal  waste  combustor  unit  to 
which  changes  have  been  made  if  the 
cumulative  cost  of  the  changes,  over  the 
life  of  the  unit,  exceed  50  percent  of  the 
original  cost  of  construction  and 
installation  of  the  unit  (not  including 
the  cost  of  any  land  purchased  in 
connection  with  such  construction  or 
installation)  updated  to  current  costs;  or 
any  physical  change  in  the  municipal 
waste  combustor  unit  or  change  in  the 
method  of  operation  of  the  municipal 
waste  combustor  unit  increases  the 
amount  of  any  air  pollutant  emitted  by 
the  unit  for  which  standards  have  been 
established  under  section  129  or  section 
111.  Increases  in  the  amount  of  any  air 
pollutant  emitted  by  the  municipal 
waste  combustor  unit  are  determined  at 
100-percent  physical  load  capabiUty 
and  downstream  of  all  air  pollution 
control  devices,  with  no  consideration 
given  for  load  restrictions  based  on 
permits  or  other  nonphysical 
operational  restrictions. 
•        •        *        *        • 

Municipal  solid  waste  or  municipal- 
type  solid  waste  or  MSW  means 
household,  commercial/retail,  and/or 
institutional  waste.  Household  waste 
includes  material  discarded  by  single 
and  multiple  residential  dwellings, 
hotels,  motels,  and  other  similar 
permanent  or  temporary  housing 
establishments  or  facilities. 
Commercial/retail  waste  includes 
material  discarded  by  stores,  offices, 
restaurants,  warehouses, 
nonmanufacturing  activities  at 
industrial  facilities,  and  other  similar 
establishments  or  facilities.  Institutional 
waste  includes  material  discarded  by 
schools,  nonmedical  waste  discarded  by 
hospitals,  material  discarded  by 
nonmanufacturing  activities  at  prisons 
and  government  facilities,  and  material 
discarded  by  other  similar 
establishments  or  facilities.  Household, 
commercial/retail,  and  institutional 
waste  does  not  include  used  oil;  sewage 
sludge;  wood  pallets;  construction, 
renovation,  and  demolition  wastes 
(which  includes  but  is  not  limited  to 
railroad  ties  and  telephone  poles);  clean 
wood;  industrial  process  or 
manufacturing  wastes;  medical  waste;  or 
motor  vehicles  (including  motor  vehicle 
parts  or  vehicle  fluff).  Household, 
commercial/retail,  and  institutional 
wastes  include: 

(1)  Yard  waste; 

(2)  Refuse-derived  fuel;  and 


(3)  Motor  vehicle  maintenance 
materials  limited  to  vehicle  batteries 
and  tires  except  as  specified  in 
§60.50a(c). 

Municipal  waste  combustor,  MWC,  or 
municipal  waste  combustor  unit:  (1) 
Means  any  setting  or  equipment  that 
combusts  solid,  liquid,  or  gasified  MSW 
including,  but  not  limited  to,  field- 
erected  incinerators  (with  or  without 
heat  recovery),  modular  incinerators 
(starved-air  or  excess-air),  boilers  (i.e., 
steam-generating  units),  furnaces 
(whether  suspension-fired,  grate-fired, 
mass-fired,  air  curtain  incinerators,  or 
fluidized  bed-fired),  and  pyrolysis/ 
combustion  units.  Municipal  waste 
combustors  do  not  include  pyrolysis/ 
combustion  units  located  at  plastics/ 
rubber  recycling  units  (as  specified  in 
§  60.50a(k)  of  this  section).  Municipal 
waste  combustors  do  not  include 
internal  combustion  engines,  gas 
turbines,  or  other  combustion  devices 
that  combust  landfill  gases  collected  by 
landfill  gas  collection  systems. 

(2)  The  boundaries  of  an  MWC  are 
defined  as  follows.  The  MWC  unit 
includes,  but  is  not  limited  to,  the  MSW 
fuel  feed  system,  grate  system,  flue  gas 
system,  bottom  ash  system,  and  the 
combustor  water  system.  The  MWC 
boundary  starts  at  the  MSW  pit  or 
hopper  and  extends  through: 

(i)  The  combustor  flue  gas  system, 
which  ends  immediately  following  the 
heat  recovery  equipment  or,  if  there  is 
no  heat  recovery  equipment, 
immediately  following  the  combustion 
chamber; 

(ii)  The  combustor  bottom  ash  system, 
which  ends  at  the  truck  loading  station 
or  similar  ash  handling  equipment  that 
transfer  the  ash  to  final  disposal, 
including  all  ash  handling  systems  that 
are  connected  to  the  bottom  ash 
handling  system;  and 

(iii)  The  combustor  water  system, 
which  starts  at  the  feed  water  pump  and 
ends  at  the  piping  exiting  the  steam 
drum  or  superheater. 

(3)  The  MWC  unit  does  not  include 
air  pollution  control  equipment,  the 
stack,  water  treatment  equipment,  or  the 
turbine  generator  set. 
***** 

Municipal  waste  combustor  plant 
means  one  or  more  MWC  units  at  the 
same  location  for  which  construction, 
modification,  or  reconstruction  is 
commenced  after  December  20, 1989 
and  on  or  before  September  20, 1994. 

Municipal  waste  combustor  plant 
capacity  means  the  aggregate  MWC  unit 
capacity  of  all  MWC  units  at  an  MWC 
plant  for  which  construction, 
modification,  or  reconstruction  of  the 
units  commenced  after  December  20, 
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1989  and  on  oi*  before  September  20, 
1994.  Any  MV\^  units  for  which 
construction,  niodification,  or 
reconstruction  is  commenced  on  or 
before  December  20. 1989  or  after 
September  20, 1994  are  not  included  for 
determining  applicability  imder  this 
subpart. 

Municipal  w^ste  combustor  unit 
capacity  meani  the  maximum  design 
charging  rate  of  an  MWC  unit  expressed 
in  megagrams  per  day  (tons  per  day)  of 
MSW  combusted,  calculated  according 
to  the  proceduiies  imder  §  60.58a(i). 
Municipal  waste  combustor  unit 
capacity  is  calculated  using  a  design 
heating  value  of  10,500  kilojoules  per 
kilogram  (4,500  British  thermal  units 
per  pound)  for  MSW.  The  calculational 
procediues  under  §  60.58a(j)  include 
procedures  for  determining  MWC  unit 
capacity  for  continuous  and  batch  feed 
MWC's.  [ 

Municipal  waste  combustor  unit  load 
means  the  steam  load  of  the  MWC  unit 
measured  as  specified  in  §  60.58a(h)(6). 
•        •        •      '  *        • 

Plastics/rublier  recycling  unit  means 
an  int^rated  processing  unit  where 
plastics,  rubber,  and/or  rubber  tires  are 
the  only  feed  materials  (incidental 
contaminants  may  be  included  in  the 
feed  materials)  and  they  are  processed 
into  a  chemicall  plant  feedstock  or 
petroleum  refinery  feedstock,  where  the 
feedstock  is  ma|rketed  to  and  used  by  a 
chemical  plant  or  petroleum  reHnery  as 
input  feedstoclo.  The  combined  weight 
of  the  chemicall  plant  feedstock  and 
petroleum  refinery  feedstock  produced 
by  the  plastics/hibber  recycling  unit  on 
a  calendar  quarter  basis  shall  be  more 
than  70  {lerceni  of  the  combined  weight 
of  the  plastics,  rubber,  and  rubber  tires 
processed  by  the  plastics/rubber 
recycling  unit  an  a  calendar  quarter 
basis.  The  plasties,  rubber,  and/or 
rubber  tire  feed  materials  to  the  plastics/ 
rubber  recycling  unit  may  originate  from 
the  separation  ^t  diversion  of  plastics, 
rubber,  or  rubber  tires  from  MSW  or 


industrial  solid  waste,  and  may  include 
manufacturing  scraps,  trimmings,  and 
oflT-specification  plastics,  rubber,  and 
rubber  tire  discards.  The  plastics, 
rubber,  and  rubber  tire  feed  materials  to 
the  plastics/rubber  recycling  unit  may 
contain  incidental  contaminants  (e.g., 
paper  labels  on  plastic  bottles,  metal 
rings  on  plastic  bottle  caps,  etc.). 
•        •        •        •        • 

Pulverized  coal/refuse-derived  fuel 
mixed  fuel-fired  combustor  or 
pulverized  coal/RDF  mixed  fuel-fired 
combustor  means  a  combustor  that  fires 
coal  and  RDF  simultaneously,  in  which 
pulverized  coal  is  introduced  into  an  air 
stream  that  carries  the  coal  to  the 
combustion  chamber  of  the  unit  where 
it  is  fired  in  suspension.  This  includes 
both  conventional  pulverized  coal  and 
micropulverized  coal. 

Pyrolysis/combustion  unit  means  a 
unit  that  produces  gases,  liquids,  or 
solids  through  the  heating  of  MSW,  and 
the  gases,  liquids,  or  solids  produced 
are  combusted  and  emissions  vented  to 
the  atmosphere. 

Reconstruction  means  rebuilding  an 
MWC  unit  for  which  the  cumulative 
costs  of  the  construction  over  the  life  of 
the  unit  exceed  50  percent  of  the 
original  cost  of  construction  and 
installation  of  the  unit  (not  including 
any  cost  of  land  purchased  in 
connection  with  such  construction  or 
installation)  updated  to  current  costs 
(current  dollars). 

Refractory  unit  or  refractory  wall 
furnace  means  a  combustion  unit 
having  no  energy  recovery  (e.g.,  via  a 
waterwall)  in  the  furnace  (i.e.,  radiant 
heat  transfer  section)  of  the  combustor. 
***** 

Spreader  stoker  coal/refuse-derived 
fuel  mixed  fuel-fired  combustor  or 
spreader  stoker  coal/RDF  mixed  fuel- 
fired  combustor  means  a  combustor  that 
fires  coal  and  refuse-derived  fuel 
simultaneously,  in  which  coal  is 
introduced  to  the  combustion  zone  by  a 
mechanism  that  throws  the  fuel  onto  a 

Table  1.— MWC  Operating  Standards 


grate  from  above.  Combustion  takes 
place  both  in  suspension  and  on  the 
grate. 

Standard  conditions  means  a 
temperature  of  20  "C  (68  T)  and  a 
pressure  of  101.3  kilopascals  (29.92 
inches  of  mercury). 
*        •        *        •        • 

Untreated  lumber  means  wood  or 
wood  products  that  have  been  cut  or 
shaped  and  include  wet,  air-dried,  and 
kiln-dried  wood  products.  Untreated 
lumber  does  not  include  wood  products 
that  have  been  painted,  pigment- 
stained,  or  "pressure-treated."  Pressure- 
treating  compounds  include,  but  are  not 
limited  to,  chromate  copper  arsenate, 
pentachlorophenol,  and  creosote. 

Waterwall  furnace  means  a 
combustion  unit  having  energy  (heat) 
recovery  in  the  furnace  (i.e.,  radiant  heat 
transfer  section)  of  the  combustor. 

Yard  waste  means  grass,  grass 
clippings,  bushes,  shrubs,  and  clippings 
from  bushes  and  shrubs  that  are 
generated  by  residential,  commerdal/ 
retail,  institutional,  and/or  industrial 
sources  as  part  of  maintenance  activities 
associated  with  yards  or  other  private  or 
public  lands.  Yaird  waste  does  not 
include  construction,  renovation,  and 
demolition  wastes,  which  are  exempt 
from  the  definition  of  MSW  in  this 
section.  Yard  waste  does  not  include 
clean  wood,  which  is  exempt  from  the 
definition  of  MSW  in  this  section. 

6.  Section  60.56a,  paragraph  (a).  Table 
1,  is  amended  by  removing  die  entry  for 
"Coal/RDF  mixed  hiel-firfed 
combustors"  and  adding  entries  for 
"Pulverized  coal/RDF  mixed  fuel-fired 
combustor"  and  "Spreader  stoker  coal/ 
RDF  mixed  fuel-fired  combustor"  to  the 
end  of  the  table;  by  revising  paragraph 
(d);  and  by  removing  and  reserving 
paragraph  (f)(9)  to  read  as  follows: 

§  60.56a    Standards  for  municipal  waste 
combustor  operating  practices. 

(a)  *  •  * 
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MWC  technology 


Cartx>n  mon- 
oxide emission 
limit  (parts  per 

million  by  vol- 
ume)^ 


Putvehzed  coal/RDF  mixed  fueMired  comtHiStor 
Spreader  stoker  ooal/RDF  mixed  fuet-fired  combustor 


<  Measured  at  the  comtxjstor  outlet  In  conjunction  witti  a  measurement  of  oxygen  concentration,  corrected  to  7  percent  oxygen  (dry  t>asts).  The 
averaging  times  a^e  apeciRed  in  §60.58a(h). 


(d)  Within  24  months  from  the  date  of 
start-up  of  an  affected  facility  or  before 


February  11, 1993,  whichever  is  later, 
each  chief  facility  operator  and  shift 


supervisor  of  an  affected  fadltiy  located 
within  a  large  MWC  plant  shall  obtain 
and  keep  current  either  a  provisional  or 
operator  certification  in  accordance 
with  ASME  QRO-1-1994  (incorporated 
by  reference,  see  §  60.17)  or  an 
equivalent  State-approved  certification 
program. 
***** 

(0*  *  * 

(9)  (Reserved) 

***** 

7.  Section  60.58a  is  amended  by 
revising  paragraphs  (h)(1),  (h)(2), 
(h)(6)(i),(h)(6)(u),and(h)(10), 
redesignating  paragraph  (h)(6)(iii)  as 
paragraph  (h)(6)(v),  adding  new 
paragraphs  (h)(6)(iii)  and  (h)(6)(iv), 
removing  and  reserving  paragraph  (j)(3), 
and  revising  paragraph  (j)(4),  to  read  as 
follows: 

S  60.58a    Compliance  and  performance 
tasting. 

***** 

Ox)*  *  * 

(1)  Compliance  with  the  carbon 
monoxide  emission  limits  in  §  60.56a(a) 
shall  be  determined  using  a  4-hour 
block  arithmetic  average  for  all  types  of 
affected  facilities  except  mass  bum 
rotary  waterwall  MWC's.  RDF  stokers, 
and  spreader  stoker/RDF  mixed  fuel- 
fired  combustors. 

(2)  For  affected  mass  bum  rotary 
waterwall  MWC's.  RDF  stokers,  and 
spreader  stoker/RDF  mixed  fuel-fired 
combustors,  compliance  with  the  carbon 
monoxide  emission  limits  in  §60.56a(a) 
shall  be  determined  using  a  24-hour 
daily  arithmetic  average. 

(6)  •  *^  * 

(i)  The  owner  or  operator  of  an 
affected  facility  with  steam  generation 
capability  shall  install,  caUbrate, 
maintain,  and  operate  a  steam  flow 
meter  or  a  feedwater  flow  meter; 
measure  steam  or  feedwater  flow  in 
kilograms  per  hour  (pounds  per  hour) 
on  a  continuous  basis;  and  record  the 
output  of  the  monitor.  Steam  or 
feedwater  flow  shall  be  calculated  in  4- 
hour  block  arithmetic  averages. 

(ii)  The  method  included  in 
"American  Society  of  Mechanical 
Engineers  Power  Test  Codes:  Test  Code 
for  Steam  Generating  Units,  Power  Test 
Code  4.1—1964",  Section  4 
(incorporated  by  reference,  see  §60.17) 
shall  be  used  for  calculating  the  steam 
(or  feedwater  flow)  required  under 
paragraph  (h)(6)(i)  of  this  section.  The 
recommendations  of  "American  Society 
of  Mechanical  Engineers  Interim 
Supplement  19.5  on  Instruments  and 
Apparatus:  Application,  Part  n  of  Fluid 
Meters,  6th  edition  (1971),"  chapter  4 


(incorporated  by  reference,  see  §  60.17) 
shall  be  followed  for  design, 
construction,  installation,  caUbration. 
and  use  of  nozzles  and  orifices  except 
as  specified  in  (h)(6)(iii)  of  this  section. 

(iii)  Measurement  devices  such  as 
flow  nozzles  and  orifices  are  not 
required  to  be  recalibrated  after  they  are 
installed. 

(iv)  All  signal  conversion  elements 
associated  with  steam  (or  feedwater 
flow)  measiuements  must  be  calibrated 
according  to  the  manufacturer's 
instructions  before  each  dioxin/furan 
compliance  and  performance  test,  and  at 
least  once  per  year. 
*        *        *        *        * ' 

(10)  At  a  minimum,  valid  CEMS  data 
for  carbon  monoxide,  steam  or 
feedwater  flow,  and  particulate  matter 
control  device  inlet  temperature  shall  be 
obtained  75  percent  of  the  hours  per  day 
for  75  percent  of  the  days  per  month  the 
affected  facility  is  operated  and 
combusting  MSW. 
***** 

(j)*  *  * 

(3)  [Reserved] 

(4)  The  MWC  unit  capacity  shall  be 
calculated  using  a  design  heating  value 
of  10,500  kilojoules  per  kilogram  (4,500 
British  thermal  units  p>er  pound)  for  all 
MSW. 


§  60.50a    [Amended] 

8.  Section  60.59a  is  amended  by 
removing  paragraphs  (a)(1),  (b)(14). 
(b)(15),  and  (m),  and  removing  the  third 
sentence  of  paragraph  (e). 

(PR  Doc.  95-30254  Filed  12-18-95;  8:45  am] 

BILUNO  CODE  M6e-ao-p 


40  CFR  Part  60 
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Standards  of  Performance  for  New 
Stationary  Sources  and  Emission 
Guidelines  for  Existing  Sources 

Municipal  Waste  Combustors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  mle. 

SUMMARY:  This  action  adds  standards  of 
performance  for  new  municipal  waste 
combustor  (MWC)  units  and  emission 
guidelines  for  existing  MWC's.  The 
standards  and  guidelines  implement 
sections  111  and  129  of  the  Clean  Air 
Act  and  are  based  on  the 


Administrator's  determination  that 
MWC's  cause,  or  contribute  significantly 
to,  air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  The  standards  and  guidelines 
apply  to  MWC  units  at  plants  with 
aggregate  capacities  to  combust  greater 
than  35  megagrams  per  day  (Mg/day) 
(approximately  40  tons  per  day)  of 
municipal  solid  waste  (MSW]  and 
require  sources  to  achieve  emission 
levels  reflecting  the  maximum  degree  of 
reduction  in  emissions  of  air  pollutants 
that  the  Administrator  determined  is 
achievable,  taking  into  consideration  the 
cost  of  achieving  such  emission 
reduction,  and  any  non-air-quality 
health  and  environmental  impacts  and 
energy  requirements.  The  promulgated 
standards  and  guidelines  establish 
emission  levels  for  MWC  organics 
(dioxins/furans],  MWC  metals 
(cadmium  (Cd),  lead  (Pb),  mercury  (Hg), 
particulate  matter  (PM).  and  opacity), 
MWC  acid  gases  (hydrogen  chloride 
(HCl)  and  sulfur  dioxide  (SO2)),  nitrogen 
oxides  (NOx),  and  MWC  fugitive  ash 
emissions.  Some  of  the  pollutants  being 
regulated  are  considered  to  be 
carcinogens  and  at  sufficient 
concentrations  can  cause  toxic  effects 
following  exposure.  The  standards  and 
guidelines  also  establish  requirements 
for  MWC  operating  practices  (carbon 
monoxide  (CO),  load,  flue  gas 
temperatiu^  at  the  PM  control  device 
inlet,  and  operator  training/ 
certification).  Additionally,  the 
standards  for  new  MWC  plants  also 
require  a  siting  analysis  and  materials 
separation  plan. 

DATES:  Effective  Dates.  June  19. 1996  for 
the  standards  for  new  sources  (§§  60.50b 
through  60.59b)  and  December  19,  1995 
for  the  emission  guidelines  for  existing 
sources  (§§  60.30b  through  60.39b).  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  June  19. 1996  for  the 
standards  for  new  sources.  See  table  3 
of  this  preamble  for  a  summary  of  the 
retrofit  schedules  for  existing  MWC 
sources.  See  SUPPLEMENTARY 
INFORMATION  for  a  discussion  of  the 
schedule  for  judicial  review. 

Comments.  Comments  on  the 
Information  Collection  Request  (ICR) 
document  associated  with  the  final 
standards  for  new  sources  are  requested, 
as  discussed  in  section  VLB  of  this 
preamble.  Comments  on  the  ICR 
document  must  be  received  on  or  before 
February  20, 1996.  Refer  to  Section  VI.B 
for  further  information  on  this  request 
for  comment. 

ADDRESSES:  Comments.  As  noted  above, 
comments  on  the  ICR  document 
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associated  with  the  Hnal  standards  for 
new  source  are  i^uested.  See  section 
VLB  and  the  SUf«>t.EMSITARY 
INFORMATION  section  of  this  preamble  for 
further  information  on  obtaining  a  copy 
of  the  ICR  docunhent  and  addresses  for 
submitting  comitients  on  the  ICR 
document.  j 

Background  Information.  The 
principal  background  information  for 
the  final  standarfis  and  guidelines 
includes:  (1)  A  background  information 
document  (BID)  entitled,  "Municipal 
Waste  Combustion:  Background 
Information  for  Promulgated  Standards 
and  Guidelines-fSummary  of  Public 
Comments  and  Responses"  (EPA— 453/ 
R-95-0136),  which  contains  a  summary 
of  all  the  significant  public  comments 
submitted  regarding  the  proposed 
standards  and  giiidelines,  the  EPA's 
response  to  these  comments,  and  a 
summary  of  the  changes  made  to  the 
standards  and  guidelines  as  a  result  of 
the  comments:  a$d  (2)  several  technical 
dociunents  listed  under  SUPPl£MENTARY 
INFORMATION,  inc)uding  all  of  the 
background  infoQmation  documents  that 
supported  the  proposal  and 
promulgation  of  the  subpart  Ea 
standards  and  subpart  Ca  guidelines.  A 
document  entitled  "FACT  SHEET:  New 
Municipal  Waste  Combustors — Subpart 
Eb  Standards,"  Which  succinctly 
summarizes  the  final  standards,  and  a 
document  entitled  "FACT  SHEET: 
Existing  Municipal  Waste  Combustors — 
Subpart  Cb  Emis$ion  Guidelines," 
which  sucdnctlyi  summarizes  the 
guidelines,  are  aUo  available.  See 
SUPPI^MENTARY  INFORMATION  for 
instructions  and  addresses  for  obtaining 
these  dociunents. 

Docket.  Docket  Nos.  A-90-45  and  A- 
89-08,  containing  supporting 
information  used  in  developing  the 
standards  and  guidelines,  are  available 
for  public  inspection  and  copying 
between  8:00  a.ni  and  4:00  p.m., 
Monday  through  Friday  except  for 
Federal  holidays  at  the  following 
address:  U.S.  Envjironmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center  (Mail  Code  6102), 
401  M  Street  SW.  Washington  DC  20460 
(phone:  (202)  260-7548].  The  docket  is 
located  at  the  above  address  in  room  M- 
1500,  Waterside  Mall  (ground  floor, 
central  mall).  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Walter  Stevenson  at  (919)  541-5264  or 
Mr.  Fred  Porter  aj  (919)  541-5251, 
Combustion  Group,  Emission  Standards 
Division  (MD-13jl  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711. 
SUf>Pt3l»ITARY  information: 


Baclcground  Information. 

On  December  20,  1989,  the  EPA 
proposed  standards  and  guidelines  for 
MWC's  in  subparts  Ea  and  Ca  of  40  CFR 
60,  respectively.  The  subparts  Ea  and  Ca 
were  promulgated  on  February  11, 1991 
and  were  developed  under  authority  of 
paragraph  (b)  of  section  111  of  the  Clean 
Air  Act  of  1977.  The  1990  Amendments 
to  the  Clean  Air  Act  required  the  EPA 
to  review  these  emission  standards  and 
guidelines  and  determine  if  they  were 
fully  consistent  with  the  requirements 
of  section  129.  The  EPA  reviewed  the 
subpart  Ea  standards  and  subpart  Ca 
guidelines  and  concluded  that  they 
were  not  fully  consistent  with  the 
requirements  of  section  129.  Therefore, 
the  EPA  proposed  to  revise  the 
standards  and  guidelines  in  a  September 
20,  1994  proposal  to  make  the  standards 
and  guidelines  fully  consistent  with  the 
requirements  of  section  129.  Municipal 
waste  combustors  that  begin 
construction  after  September  20, 1994  or 
that  begin  modiHcation  or 
reconstruction  after  June  19, 1996  and 
that  meet  all  other  applicability  criteria 
are  subject  to  the  revised  standards 
(subpart  Eb).  Municipal  waste 
combustors  that  were  constructed  on  or 
before  September  20, 1994  and  that 
meet  all  other  applicability  criteria  are 
subject  to  the  revised  guidelines 
(subpart  Cb).  Municipal  waste 
combustors  that  were  constructed  after 
December  20, 1989  and  on  or  before 
September  20,  1994  and  that  meet  all 
other  applicability  criteria  are  subject  to 
both  the  subpart  Ea  standards  (1991 
standards  for  new  sources)  and  the 
subpart  Cb  guidelines  (1995  retrofit 
guidelines  for  existing  sources).  In  this 
final  rule,  the  EPA  is  withdrawing  the 
subpart  Ca  guidelines  (1991  guidelines 
for  existing  sources).  In  a  separate  action 
in  today's  Federal  Register  the  EPA  is 
publishing  a  direct  final  rule  amending 
the  text  of  subpart  Ea. 

This  Federal  Register  final  rule 
discusses:  (1)  The  standards  for  new 
MWC's,  (2)  the  guidelines  for  existing 
MWC's,  (3)  the  withdrawal  of  the  1991 
subpart  Ca  guidelines  for  existing 
MWC's,  and  (4)  a  request  for  public 
comment  on  the  ICR  document.  This 
preamble  and  regulatory  text  are 
available  on  the  EPA's  Technology 
Transfer  Network  (TTN)  electronic 
bulletin  board.  Also  available  on  the 
EPA's  TTN  are  FACT  SHEETS,  which 
summarize  the  final  standards  and 
guidelines.  They  are  suggested  reading 
for  persons  requiring  an  overview  of  the 
standards  and  guidelines.  The  FACT 
SHEETS  can  also  be  obtained  by  calling 
Donna  Collins  at  (919)  541-5578.  The 
TTN  contains  18  electronic  bulletin 


boards,  and  the  following  5  items  are 
included  in  the  Clean  Air  Act 
Amendments  (CAAA)  bulletin  board 
under  menu  item  "Recently  Signed 
Rules"  in  file  "MWC2.ZIP": 

(1)  "FACT  SHEET:  New  Municipal 
Waste  Combustors — Subpart  Eb 
Standards  (1995)." 

(2)  "FACT  SHEET:  Existing  Municipal 
Waste  Combustors — Subpart  Cb 
Emission  Guidelines  (1995)." 

(3)  Federal  Register  notice  for  this 
promulgation:  "Standards  of 
Performance  for  New  Stationary  Sources 
and  Emission  Guidelines  for  Existing 
Sources:  Municipal  Waste  Combustors" 
(this  document). 

(4)  "Municipal  Waste  Combustion: 
Background  Information  for 
Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses,"  EPA-453/ 
R-95-0136. 

(5)  Information  Collection  Request 
doctunent  for  these  standards  for  new 
sources:  ''Standard  Form  83  Supporting 
Statement  for  ICR  No.  1506.5—1995 
Standards  for  New  Municipal  Waste 
Combustors  (Subpart  Eb),"  September 
29, 1995. 

The  TTN  is  accessible  24  hours  per 
day,  7  days  per  week  except  Monday 
morning  from  8:00  a.m.  to  12:00  p.m. 
when  the  system  is  updated.  The  service 
is  free  except  for  the  cost  of  the  phone 
call.  Dial  (919)  541-5742  to  access  the 
TTN.  The  TTN  is  compatible  with  up  to 
a  14,400  bits-per-second  (bps)  modem. 
An  alternative  way  to  access  the  TTN  is 
by  "telenet,"  using  access  code 
"ttnbbs.rtpnc.epa.gov".  Further 
instructions  for  accessing  the  TTN  can 
be  obtained  by  calling  the  help  desk  at 
(919)  541-5384. 

Documents  in  the  Docket.  The 
background  information  for  today's 
promulgation  includes  all  of  the 
documents  that  supported  the  proposal 
and  promulgation  of  the  subpart  Ea 
standards  and  subpart  Ca  guidelines 
(docket  No.  A-90-45  and  docket  No.  A- 
89-08).  Key  background  information 
documents  used  in  developing  the 
subpart  Ea  standards,  the  subpart  Ca 
guidelines,  and  today's  promulgated 
standards  and  guidelines  are  as  follows: 

(1)  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  111(b)  Model  Plant 
Description  and  Cost  Report,"  EPA-450/ 
3-89-27b,  August  1989; 

(2)  "Mimicipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  Post-Combustion  Technology 
Performance,"  EPA^50/3-89-27c, 
August  1989; 

(3)  "Municipal  Waste  Combustion 
Assessment:  Combustion  Control  at 
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Existing  Facilities,"  EPA-600/8-89-057, 
August  1989; 

(4)  "Municipal  Waste  Combustion 
Assessment,  Technical  Basis  for  Good 
Combustion  Practices,"  EPA-600/8-89- 
063,  August  1989; 

(5)  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  Control  of  NOx  Emissions," 
EPA-450/3-89-27d,  August  1989; 

(6)  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  Cost  Procedures,"  EPA-450/ 
3-«9-27a,  August  1989; 

(7)  "Economic  Impact  Analysis  for 
Proposed  Emission  Standards  and 
Guidelines  for  Municipal  Waste 
Combustors,"  EPA-450/3-91-029, 
March  1994; 

(8)  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Guidelines  for  Existing  Facilities," 
EPA-450/3-«9-27e,  August  1989; 

(9)  "Municipal  Waste  Combustion: 
Backgroimd  Information  for 
Promulgated  Standards  and 
Guidelines — Summary  of  Public 
Comments  and  Responses,"  EPA— 453/ 
R-95-0136,  1995. 

These  documents  and  additional 
technical  information  are  contained  in 
dockets  A-90-^5  and  A-89-08.  Docket 
materials  are  available  for  inspection 
and  copying  as  described  in  the 
ADDRESSES  section  of  this  preamble. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Clean  Air  Act,  judicial 
review  of  the  actions  taken  by  this 
nodce  is  available  by  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  rule.  Under  section  307(b)(2)  of  the 
Clean  Air  Act,  the  requirements  that  are 
in  today's  notice  may  not  be  challenged 
later  in  the  civil  or  criminal  proceedings 
brought  by  the  EPA  to  enforce  these 
requirements  (42  U.S.C.  7607(b)). 

Preamble  Outline.  The  following 
outline  is  provided  to  aid  in  locating 
information  in  the  introductory  text 
(preamble)  to  the  final  standards  and 
guidelines. 

I.  Acronyms,  Abbreviations,  and 
Measurement  Units 

A.  Acronyms 

B.  Abbreviations  and  Measurement  Units 

U.  Background  and  Withdrawal  of  the  1991 
Subpart  Ca  Emission  Guidelines 

III.  Summary  of  Considerations  in 
Developing  the  1995  Standards  for  Neyv 
Sources  and  Guidelines  for  Existing  Sources 

A.  Purpose  of  the  Standards  and  Guidelines 

B.  Technical  Basis  of  the  Standards  and 

Guidelines 

C.  Stakeholders  and  Public  Involvement 


IV.  Standards  of  Performance  for  New 
Sources  (1995) — Summary  of  the  Standards, 
Impacts  of  the  Standards,  and  SigniRcant 
Issues  and  Changes  to  the  Proposed 
Standards 

A.  Summary  of  the  Standards 

B.  Significant  Issues  and  Changes  to  the 

Proposed  Standards 

1.  Applicability 

2.  Emission  Limits  for  MWC  Metals,  Acid 
Gases,  Organics,  Nitrogen  Oxides,  and 
Ash  Fugitive  Emissions 

3.  Good  Combustion  Practices 

4.  Operator  Training  and  Certification 

5.  Air  Curtain  Incinerators 

6.  Siting  Analysis/Materials  Separation 
Plan 

7.  Compliance  and  Performance  Testing 

8.  Reporting  and  Recordkeeping 
Requirements 

C  Impacts  of  the  Standards 

V.  Guidelines  for  Existing  Sources  (1995) — 
Summary  of  the  Guidelines,  Impacts  of  the 
Guidelines,  and  Significant  Issues  and 
Changes  to  the  Proposed  Guidelines 

A.  Summary  of  the  Guidelines 

B.  Significant  Issues  and  Changes  to  the 

ProfKjsed  Guidelines 

1.  Designated  Facilities 

2.  Emission  Limits  for  MWC  Metals,  Acid 
Gases,  Organics,  Nitrogen  Oxides,  and 
Fugitive  Ash  Emissions 

3.  Good  Combustion  Practices 

4.  Operator  Training  and  Certification 

5.  Air  Curtain  Incinerators 

6.  Compliance  and  Performance  Testing 

7.  Reporting  and  Recordkeeping 
Requirements  and  Compliance 
Schedules 

C  Impacts  of  the  Guidelines 

VI.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 
C  Executive  Order  12866 

D.  Unfiinded  Mandates  Act 

E.  Executive  Order  12875 

F.  Regulatory  Flexibility  Act 

G.  Clean  Air  Act  Procedural  Requirements 

I.  Acronyms,  Abbreviations,  and 
Measurement  Units 

The  following  definitions,  acronyms, 
and  measurement  imits  are  provided  to 
clarify  the  preamble  to  the  final 
standards  and  guidelines. 

A.  Acronyms 

ASME  American  Society  of  Mechanical 

Engineers 
BID  Background  Information  Document 
CEMS  continuous  emissions 

monitoring  system(s) 
COMS  continuous  opacity  monitoring 

8ystem(s)  dioxins/furans 

polychlorinated  dibenzo-p-dioxins 

and  polychlorinated  dibenzofurans 
DSI  dry  sorbent  injection 
EPA  U.S.  Environmental  Protection 

Agency 
ESP  electrostatic  precipitator 
FF  fabric  filter 
GCP  good  combustion  pracdces 


ICR  information  collection  request 
MACT  maximum  achievable  control 

technology 
MSW  municipal  solid  waste 
MWC  municipal  waste  combustor 
MWI  medical  waste  incinerator 
NSR  New  Source  Review 
NOx  nitrogen  oxides 
OAQPS  Office  of  Air  Quality  Planning 

Standards 
OMB  Office  of  Management  and  Budget 
PM  particulate  matter 
RDF  refuse-derived  fuel 
RFA  Regulatory  Flexibility  Act 
SD  spray  dryer 

SNCR  selective  noncatalytic  reduction 
TEQ  basis  2,3,7,8-tetrachlorinated 

dibenzo-p-dioxin  toxic  equivalent 

based  on  the  1989  international 

toxic  equivalency  factors 

B.  Abbreviations  and  \feasurement 
Units 

°C=degrees  Celsius  (degrees 

Fahrenheit=''C*9/5+32) 
Cd=cadmium 
CO=carbon  monoxide 
C02=carbon  dioxide 
dscf=dry  standard  cubic  feet  (at  14.7 

pounds  per  square  inch.  68  °F) 
dscm=dry  standard  cubic  meters  (at  14 

pounds  per  square  inch,  68  °F) 
g=gram  (454  grams  per  pound) 
g/yr=grams  per  year 
gr=grains  (7,000  grains  per  pound) 
HCI=hydrogen  chloride 
Hg=mercury 
kg=kilogram  (0.454  kilograms  per 

pound) 
kg/yr=kilograms  per  year 
m3=cubic  meter  (35.3  cubic  feet  per 

cubic  meter) 
mg=milligrams  (10-^  grams) 
Mg=megagram  (1.1  tons) 
Mg/d=megagrams  per  day 
Mg/yr=megagrams  per  year 
ng=nanogram  (10' grams) 
Pb=lead 

ppmv=parts  per  million  by  volume 
S02=sulfur  dioxide 
tons/d=tons  per  day 
tons/yr=tons  per  year 
total  mass  basis  (dioxins/furans=total 

mass  of  tetra-  through  octa- 

chlorinated  dibenzo-p-dioxins  and 

dibzofurans 

II.  Background  and  Withdrawal  of  the 
1991  Subpart  Ca  Emission  Guidelines 

By  the  mid-1980's,  several  studies  had 
been  performed  to  determine  whether 
MWC  emissions  should  be  regulated 
and,  if  so,  under  what  section  of  the 
Clean  Air  Act.  As  set  forth  in  the 
Advanced  Notice  of  Proposed 
Rulemaking  (52  FR  25399,  July  7.  1987), 
the  EPA  decided  to  regulate  air 
emissions  from  MWC's  under  section 
111  of  the  Clean  Air  Act,  and  to  base  the 
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regulation  on  be$t  demonstrated 
technology,  as  required  by  section  111. 
On  December  2q,  1989,  the  EPA 
proposed  standafrds  for  new  MWC's  and 
guidelines  for  existing  MWC's  (54  FR 
52251  and  54  FR  52209,  respectively). 
On  November  1$,  1990, 1990 
Amendments  tolbe  Clean  Air  Act  were 
enacted  and  added  section  129  to  the 
Clean  Air  Act.  Section  129  of  the  Clean 
Air  Act  specifies  that  revised  standards 
and  guidelines  ipust  be  developed  for 
MWC's  in  accordance  with  the 
requirements  of  both  section  111  and 
new  section  129,  Section  129  further 
specifies  that  revised  standards  and 
guideUnes  be  developed  for  both  large 
and  small  MWC  plants  and  that  the 
revised  standardls  and  guidelines  must 
reflect  more  restrictive  p>erformance 
levels.  Section  129  includes  a  schedule 
for  revising  the  1991  standards  and 
guidelines.  , 

When  the  EP/J  did  not  comply  with 
the  section  129  schedule,  the  Sierra 
Club,  the  Natural  Resources  Defense 
Council,  and  th^  Integrated  Waste 
Services  Association  filed  complaints 
with  the  U.S.  District  Court  for  the 
Eastern  District  of  New  York.  The 
resulting  consent  decree  required  the 
EPA  Administraf;or  to  sign  a  notice  of 
proposed  rulemaking  not  later  than 
September  1, 19$4  and  a  notice  of 
promulgation  not  later  than  October  31, 
1995  (Nos.  CV-g2-2093,  CV-93-0284, 
and  CV-93-514^).  The  proposal  notice 
for  the  standards  and  guidelines  was 
signed  as  scheduled  and  published  on 
September  20,  1994  (59  FR  48198  and 
59  FR  48228,  respectively).  This  notice 
responds  to  the  Requirement  for  the 
Administrator  t<j  sign  the  final  standards 
and  guidelines  by  October  31, 1995. 

The  standards  and  guidelines 
promulgated  on  February  11. 1991  (56 
FR  5488  and  56  FR  5514,  respectively) 
apply  to  only  lalge  MWC's  (capacities 
above  225  Mg/d^y)  and  reflect  best 
demonstrated  technology.  Today's 
notice  promulg^es  revised  standards 
and  guidelines  that  are  fully  consistent 
with  sections  lUl  and  129  of  the  Clean 
Air  Act  and  ext^d  coverage  of  the 
revised  standards  and  guidelines  to 
MWC  units  located  at  MWC  plants  with 
aggregate  plant  capacity  above  35  Mg/ 
day. 

Today's  promulgated  standards  for 
new  sources  arej  more  stringent  than  the 
standards  promulgated  on  February  11, 
1991.  Today's  promulgated  standards 
will  apply  to  plants  for  which 
construction  colnmenced  after 
September  20, 1J994  or  for  which 
reconstruction  (jr  modification 
commenced  aft^r  June  19, 1996.  The 
guidelines  will  ^pply  to  all  MWC's 
constructed  pri«  t  to  September  20, 


1994.  The  February  11, 1991  subpart  Ea 
standards  will  remain  in  effect  for 
plants  constructed,  modified,  or 
reconstructed  between  December  20, 
1989  and  September  20, 1994.  Sources 
subject  to  the  February  11. 1991  subpart 
Ea  standards  are  also  subject  to  the 
guidelines  being  promulgated  today 
under  subpart  Cb.  In  some  cases,  the 
promulgated  subpart  Cb  guidelines  are 
more  stringent  than  the  existing  subpart 
Ea  standards.  The  control  technologies 
being  used  to  meet  the  emission  limits 
included  in  the  1991  subpart  Ea 
standards  will  be  able  to  comply  with 
the  promulgated  subpart  Cb  guidelines, 
except  supplemental  controls  would  be 
required  to  reduce  Hg  emissions  and 
fugitive  ash  emissions.  The  direct  final 
rule  also  being  published  in  today's 
Federal  Register  will  provide 
consistency  between  the  subpart  Ea  and 
Cb  rules. 

Today's  promulgated  guidelines 
under  subpart  Cb  for  existing  sources 
are  more  stringent  than  the  guidelines 
promulgated  under  subpart  Ca  on 
February  11,  1991.  Today's  promulgated 
guidelines  will  apply  to  MWC's  for 
which  construction  commenced  on  or 
before  September  20, 1994.  Today's 
promulgated  guidelines  are  based  on 
maximum  achievable  control 
technology,  or  MACT,  and  will  require 
MWC  plants  to  purchase  and  install 
different  types  of  air  pollution  control 
equipment  than  the  best  demonstrated 
technology-based  guidelines 
promulgated  in  1991  under  subpart  Ca. 
In  consideration  of  public  comments, 
which  supported  the  withdrawal  of 
subpart  Ca,  and  to  satisfy  the  MACT 
requirements  of  section  129  of  the  Clean 
Air  Act,  the  EPA  is  withdrawing  the 
1991  subpart  Ca  guidelines  as  a  part  of 
today's  action. 

III.  Sununary  of  Considerations  in 
Developing  the  1995  Standards  for  New 
Sources  and  Guidelines  for  Existing 
Sources 

A.  Purpose  of  the  Standards  and 
Guidelines 

Under  sections  111  and  129  of  the 
Clean  Air  Act,  the  EPA  is  required  to 
develop  and  adopt  performance 
standards  and  guidelines  for  MWC's. 
Congress  specifically  added  section  129 
to  the  Clean  Air  Act  to  address  public 
concerns  about  MWC's  and  other  solid 
waste  combustion  units.  Under  section 
111,  performance  standards  and 
guidelines  must  be  developed  for  new 
and  existing  stationary  sources  that  may 
contribute  to  air  pollution  and  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Under  section 
129  of  the  Clean  Air  Act,  the  standards 


and  guidelines  adopted  for  MWC's  must 
be  based  on  MACT. 

Independent  of  Clean  Air  Act 
requirements,  the  general  public  is 
concerned  about  emissions  from  all 
sources  including  MWC's.  This  is    ' 
understandable  considering  (1)  about 
two-thirds  of  the  MWC  population  is 
located  in  air  quality  nonattainment 
areas  with  high  population  densities, 
and  (2)  the  EPA's  1994  MWC  Dioxin 
Survey  identified  a  limited  number  of 
older  poorly  controlled  MWC's  with 
atypically  high  dioxin/furan  emissions 
(interim  corrective  actions  have  been 
taken  at  these  MWC's). 

The  MWC  industry  has  aggressively 
controlled  new  MWC  plants  built  since 
1990,  and  ahnost  half  of  the  existing 
population  currently  is  equipped  with 
high  efficiency  air  pollution  control 
equipment.  The  other  older  half  of  the 
population  has  control  equipment  with 
lower  efficiency.  As  mentioned  earlier, 
health  effects  are  associated  with  many 
of  the  pollutants  emitted  from  MWC's, 
and  the  standards  and  guidelines  being 
promulgated  today  will  bring  all  MWC 
units  up  to  the  same  high  performance 
level. 

The  EPA  estimates  that  in  the  United 
States,  there  are  about  307  operating 
MWC  units  at  128  plants,  providing  a 
total  U.S.  MSW  combustion  capacity  of 
about  94,000  Mg/day.  Approximately  16 
percent  of  MSW  generated  in  the  United 
States  is  combusted. 

Emissions  from  MWC's  contain 
organics  (dioxins/furans),  metals  (Cd, 
Pb,  Hg.  PM,  and  opacity),  acid  gases 
(Hcl  ^d  SO2),  and  NOx.  These 
pollutants  can  have  adverse  effects  on 
both  public  health  and  welfare.  The 
EPA  recently  released  a  draft  report 
reassessing  the  health  effects  of  human 
exposure  to  dioxins/furans.  In  the  draft 
report,  which  is  currently  undergoing 
review,  MWC's  are  identified  as  one 
source  of  dioxin/furan  emissions.  Other 
MWC  emissions  of  principal  concern 
include  Pb,  Cd,  and  Hg.  Acid  gas  and 
NOx  emissions  contribute  to  acid  rain 
when  emissions  of  SO2  and  NOx  are 
chemically  transformed  in  the 
atmosphere  into  sulfuric  and  nitric 
acids  and  return  to  earth  as  wet 
deposition  such  as  rain,  fog,  or  snow,  or 
as  dry  deposition  such  as  fine  particles 
or  gases.  Acid  deposition  damages  lakes 
and  harms  forests  and  buildings. 
Nitrogen  oxides  also  contribute  to  low- 
level  ozone  and  urban  area  smog 
formation. 

Today's  standards  and  guidelines  are 
set  forth  as  emission  limits  and  will 
significantly  reduce  MWC  emissions. 
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B.  Technical  Basis  of  Standards  and 
Guidelines 

Section  129(a)(2)  of  the  Clean  Air  Act 
requires  the  revised  standards  for  new 
MWC's  and  revised  guidelines  for 
existing  MWC's  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of 
designated  air  pollutants,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  non-air- 
quality  health  and  environmental 
impacts  and  energy  requirements  that 
the  Administrator  determines  are 
achievable  for  a  particular  category  of 
sources.  (This  control  level  is  commonly 
referred  to  as  the  "maximum  achievable 
control  technology,  or  "MACT".) 
Section  129  also  provides  that  standards 
for  new  sources  may  not  be  less 
stringent  than  the  emissions  control 
achieved  in  practice  by  the  best 
controlled  similar  unit.  This  is 
commonly  referred  to  as  the  "MACT 
floor"  for  new  MWC  units. 
Additionally,  section  129  provides  that 
the  emission  limitations  in  the 
guidelines  for  existing  MWC's  may  not 
be  less  stringent  than  the  average 
emission  limitations  achieved  by  the 
best  performing  12  percent  of  units  in 
the  category.  This  is  commonly  referred 
to  as  the  "MACT  floor"  for  existing 
MWC  units.  Emission  control  options 
less  stringent  than  the  MACT  floor  can 
not  be  considered  in  developing  section 
129  standards  and  guidelines. 

Technical  data  on  the  number  and 
size  of  MWC's,  control  technologies  in 
use,  permit  emission  limits,  and 
emission  test  data  were  used  to 
determine  the  MACT  floor  for  new  and 
existing  MWC's  and  to  define  control 
alternatives.  The  types  of  data  EPA 
considered  in  selecting  final  standards 
and  guidelines  included  the  following: 
(1)  Over  100  MWC  plant-specific 
questionnaires;  (2)  emissions 
information  from  literature,  and  State 
and  local  agencies;  and  (3)  EPA  and 
industry  test  reports.  Overall,  the  EPA 
used  performance  test  data  from  over  60 
MWC  plants  to  develop  the  standards 
and  guidelines.  After  proposal,  the  EPA 
reviewed  additional  data  submitted 
with  public  comments  on  the  proposal 
and  data  that  EPA  gathered  from  States 
and  industry.  Based  on  the  new 
information,  the  EPA  reviewed  both  the 
proposed  MACT  determinations  for  new 
and  existing  MWC's  and  the  regulatory 
alternatives.  The  reassessment  of  the 
standards  and  guidelines  in  light  of  the 
new  data  resulted  in  the  EPA  revising 
the  MACT  omission  rates  for  some 
pollutants. 

The  most  significant  changes  to  the 
standards  and  guidelines  since  proposal 
are  summarized  in  sections  IV.B  and 


V.B.,  respectively,  of  this  preamble.  The 
rationales  for  these  changes  as  well  as 
other  changes  are  summarized  in  the 
preamble  and  discussed  in  more  detail 
in  the  BID.  In  keeping  with  the 
Administrator's  "reinventing 
government"  initiative,  several  of  the 
changes  to  the  guidelines  and  standards 
were  made  to  streamline  the  regulations 
and  provide  increased  flexibility  while 
optimizing  environmental  control  by 
using  common  sense  initiatives. 
Examples  of  these  changes  include  the 
following:  (1)  Reduced  dioxin/furan 
testing  for  MWC  plants  with  low  dioxin/ 
furan  emission  levels;  (2)  NOx 
guidelines  for  large  MWC  plants  that 
allow  plants  to  use  an  emissions 
averaging  plan  to  demonstrate 
compliance  for  two  or  more  existing 
MWC  units  located  at  the  same  facility; 
(3)  clarification  of  siting  requirements 
for  new  MWC's;  (4)  providing  additional 
time  for  MWC  operators  to  obtain 
operator  training  and  certification;  (5) 
replacing  quarterly  reporting  with 
annual  reporting  (semiannual  reporting 
if  noncompliance);  (6)  revised  text  to 
clarify  that  the  regulations  do  not  apply 
to  MWC  plants  with  combustion 
capacity  less  than  35  Mg/day;  (7) 
exemption  for  plants  firing  small 
amounts  of  MSW  (10  Mg/day  or  less); 
(8)  exemption  for  combustion  of  clean 
wood;  and  (9)  allowing  certain  records 
to  be  maintained  in  either  electronic  or 
paper  format  without  duplication.  All  of 
these  changes  are  di.scussed  further  in 
sections  IV  and  V  of  this  preamble,  and 
represent  changes  that  improve  the 
effectiveness  and  efficiency  of  the 
standards  and  guidelines  without  any 
reduction  in  environmental  protection. 

C.  Stakeholders  and  Public  Involvement 

Prior  to  proposal,  in  accordance  with 
section  117  of  the  Clean  Air  Act,  the 
EPA  consulated  with  advisory 
committees,  independent  experts, 
Federal  departments  and  agencies,  and 
owners,  operators,  and  manufiactiu^rs  of 
MWC's.  Numerous  discussions  were 
held  with  governmental  entities, 
industry  representatives,  and 
environmental  groups  including,  but  not 
limited  to,  the  following  groups:  the 
U.S.  Conference  of  Majors,  the  National 
League  of  Cities,  the  National 
Association  of  Counties,  the  Municipal 
Waste  Management  Association,  the 
Solid  Waste  Association  of  North 
America,  the  Integrated  Waste  Services 
Association,  the  Sierra  Club,  and  the 
Natural  Resources  Defense  Council. 

"The  standards  and  guidelines  being 
adopted  today  were  proposed  in  the 
Federal  Register  on  September  20.  1994 
(59  FR  48198  and  59  FR  48228, 
respectively).  The  preambles  for  the 


proposed  standards  and  guidelines 
describe  the  rationale  for  the  proposed 
standards  and  guidelines.  After 
proposal,  the  EPA  provided  interested 
persons  the  opportunity  to  comment 
through  a  written  comment  period.  The 
public  coinment  period  was  fix»m 
September  20, 1994  to  November  21, 
1994.  Comments  were  received  from 
private  citizens,  industry 
representatives,  environmental  groups, 
and  governmental  entities.  The 
comments  have  been  carefully 
considered,  and  changes  have  been 
made  in  the  standards  and  guidelines 
where  appropriate.  Sections  IV  and  V  of 
this  preamble  discuss  the  major 
revisions  to  the  standards  and 
guidelines  to  address  the  commenters' 
concerns. 

IV.  Standards  of  Performance  for  New 
Sources  (1995) — Summary  of  the 
Standards,  Impacts  of  the  Standards, 
and  Significant  Issues  and  Changes  to 
the  Proposed  Standards 

This  section  presents  a  summary  of 
the  final  standards,  including 
identification  of  the  source  category  and 
pollutants  being  regulated,  and 
presentation  of  the  final  emission  limits 
and  their  associated  performance 
testing,  monitoring,  recordkeeping  and 
reporting  requirements.  This  section 
also  discusses  the  most  significant 
changes  to  the  proposed  standards.  Also 
discussed  are  the  impacts  of  the  final 
standards. 

A.  Summary  of  the  Standards 

The  final  standards  (subpart  Eb)  apply 
to  each  new  MWC  unit  located  at  an 
MWC  facility  that  has  an  aggregate  plant 
capacity  to  combust  over  35  Mg/day  of 
MSW,  for  which  construction 
commenced  after  September  20,  1994  or 
modification  or  reconstruction 
commenced  after  June  19, 1996. 
Municipal  waste  combustors  that 
commenced  construction  on  or  before 
September  20, 1994  are  not  covered 
under  the  subpart  Eb  standards. 
Municipal  waste  combustors 
constructed  on  or  before  September  20, 
1994  are  considered  existing  sources 
and  are  subject  to  the  guidelines  that  are 
addressed  in  section  V  of  this  notice. 

An  MWC  is  defined  as  any  setting  or 
equipment  that  combusts  MSW 
including  air  curtain  incinerators. 
Municipal  solid  waste  combustion 
includes  the  direct  combustion  of  MSW 
or  the  combustion  of  MSW  gases  from 
pyrolysis  or  gasification.  The  MWC  unit 
includes  any  type  of  setting  or 
equipment  including  combustion 
equipment  with  or  without  heat 
recovery. 


65392    Federal,  Register  /  Vol.  60,  No.  243  /  Tuesday.  December  19,  1995  /  Rules  and  Regulations 


UMI 


Municipal  solid  waste  is  defined  as  a 
mixture  or  a  single-item  waste  stream  of 
household,  commercial,  and/or 
institutional  discards.  This  would 
include  materials  $uch  as  paper,  yard 
waste,  plastics,  lecher,  rubber,  glass, 
metals,  and  other  combustible  and 
noncombustible  materials.  The  final 
MSW  definition  is  revised  slightly  from 
proposal  to  make  i(  clear  that  MSW  does 
not  include  used  r^otor  oil;  sewage 
sludge;  wood  pall^s;  construction, 
renovation,  and  donolition  wastes 
(including  but  not  limited  to  railroad 


ties  and  telephone  poles);  clean  wood; 
industrial  process  or  manufacturing 
wastes;  medical  waste;  or  motor 
vehicles.  Although  these  wastes  are  not 
MSW,  they  can  be  intermixed  with 
MSW  and  can  be  combusted  in  MWC 
plants.  The  regulations  do  not  prohibit 
their  combustion.  The  definition  of 
MSW  includes  RDF,  which  is  municipal 
solid  waste  that  is  shredded  (or 
pelletized)  before  combustion.  Any 
medical,  industrial,  or  other  type  of 
waste  combustor  plant  with  capability 
to  combust  greater  than  35  Mg/day  of 


MSW  and  is  in  compliance  with  a 
federally  enforceable  permit  to  combust 
less  than  10  Mg/day  of  MSW  is  not 
covered  by  this  standard.  Furthermore, 
cofired  MWC  plants  that  combust  less 
than  30  percent  MSW  (on  a  calendar 
quarter  basis)  are  exempt.  A  summary  of 
the  final  standards  is  presented  in  table 
1.  In  table  1,  significant  revisions  made 
since  proposal  are  marked  with  an 
asterisk  (*)  and  are  discussed  in  section 
IV.B. 


Table  1.— Summary  of  Standards  for  new  MWCs  (Subpart  Eb)« 

[*  indicates  a  significant  ctiange  since  proposal  and  the  change  is  discussed  in  ttiis  preanfit)le] 


Applicability 

Ttie  final  standards  ^^Pfy  to  new  MWC  units  located  at  plants  witti  ca- 
pacities to  combust  greater  than  35  Mg/day  of  residential,  commer- 
cial, and/or  InstitulkMial  discards.  Jndustnal  manufacturing  discards 
are  not  cx>vered  by  the  standards.  Any  medical,  industrial  manufac- 
turing, municipal,  or  other  type  of  waste  combustor  plant  with  capac- 
ity to  comtxist  greater  than  35  Mg/day  of  MSW  and  with  a  federally 
enforceat>le  permit  to  combust  less  than  10  Mg/day  of  MSW  is  not 
covered.* 


Requirement. 
Not  covered  t>y  standards. 
Sutjject  to  provisions  listed  below. 
Sut^ect  to  provisions  listed  below. 


Plant  Size  (MSW  comtxjstion  capacity) 

<35  Mg/day-  i 

>Mg/day  but  <225  M^/day  (referred  to  as  smatt  MWC  plants) 

>225  Mg/day  (referred  to  as  large  MWC  plants)  

Good  Combustion  Practices 

•  Applies  to  large  and  small  MWC  plants. 

•  A  site-specific  opeiBtor  training  manual  is  required  to  be  developed  and  made  availat>le  for  MWC  personnel. 

•  The  EPA  or  State  MWC  operator  training  course  must  be  completed  by  the  MWC  chief  facdity  operator,  shift  supervisors,  and  control  room 
operatofs. 

•  The  ASME  (or  St^e-equivalent)  operator  certification  must  be  obtained  by  the  MWC  chief  facility  operator  (mandatory),  shift  supervisors 
(mandatory),  and  control  room  operators  (optional).* 

•  Ttie  MWC  load  level  is  required  to  be  measured  and  not  to  exceed  1 10  percent  of  the  maximum  load  level  measured  during  ttie  most  recent 
dioxin/furan  perfomiarKe  test. 

•  The  PM  control  device  Inlet  flue  gas  temperature  is  required  to  be  measured  and  not  to  exceed  the  temperature  17  "C  above  the  maximum 
temperature  measured  during  the  most  recent  dioxin/furan  performance  test. 

•  The  CO  level  is  required  to  be  measured  using  CEMS.  and  the  concentration  in  ttie  flue  gas  is  required  not  to  exceed  the  foNowing: 


MWC  type 

Modular  starved-air  aiid  excess-air 

Mass  bum  waterwall  and  refractory ..: 

Mass  bum  rotary  refractory „ 

Fluidized-bed  combustion  

Pulverized  coal/RDF  mixed  fuel-fired  .... , ........ 

Spreader  stoker  coallRDF  mixed  fuel-fired  ... 

RDF  stoker  

Mass  bum  rotary  waterwall 
MWC  Organic  Emissions  (measured  as  total  mass  dwxins/furans): 
•  Dioxins/furans  (perlormance  test  by  EPA  Reference  MettKXf  23) 
Large  arxj  small  MWC  plarrts 


CO  level 

50  ppmv  .... 
lOOppmv  .. 
100  ppmv  .. 
100  ppmv  .. 
150  ppmv* 
150  ppmv* 
150  ppmv  .. 
1(X)  ppmv  .. 


13ng/dscm 
total  mass 
(manda- 
tory) or  7 
ng/dscm 
total  mass 
(optional  to 
qualify  for 
less  fre- 
quent test- 
ing).*". 


Averaging 
time  (hours) 

4 

4 

4 

4 

4 

24 

24 

24 
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MWC  type 


•  Basis  for  dnxin/fursui  limit 


MWC  Metal  Emisskxis: 

•  PM  (performance  test  by  EPA  Reference  Method  5) 
Large  and  small  MWC  plants ~ 

•  Opacity  (performance  test  by  EPA  Reference  Method  9) 
Large  and  small  MWC  plants 

•  Cd  (performance  test  by  EPA  Reference  Method  29) 
Large  and  small  MWC  plants ~ 

•  Pb  (perfonnance  test  by  EPA  Reference  Method  29) 
Large  and  smaH  MWC  plants 

•  Hg  (performance  test  by  EPA  Reference  Method  29) 
Large  and  smaH  MWC  plants - 


•  Basis  for  PM,  opacity,  Cd,  Pb,  and  Hg  imits 
Large  and  smaH  MWC  plants 


MWC  Ackl  Gas  Emissnns: 
•  SO2  (performance  test  by  CEMS) 
Large  and  small  MWC  p^ts 


•  HO  (performance  test  by  EPA  Reference  Method  26) 
Large  and  smaH  MWC  plants 


•  Basis  for  SO2  and  HCI  limits 

Nitrogen  Oxkles  Emisstons: 

•  NOx  (performance  test  by  CEMS) 

Large  MWC  plants 


Small  MWC  plants 

•  Basis  for  NOx  Hmit 
Large  MWC  plants 
Small  MWC  plants 


CO  level 

GCP  and  SD/ 
FF/cart)on 
injection. 


24  mg/dscm 
(0.010  gr/ 
dscO.* 

10  percent 
(6-minute 
average) 

0.020  mg/ 
dscm  (8.7 
gr/milNon 
dscf).* 

020  mg/ 
dscm  (87 
gr/millkxi 
dscf).* 

0.080  mg/ 
dscm  (35 
gr/millk>n 
dscf)  or  85- 
percent  re- 
ductwn  in 
Hg  emis- 
skxis 

See  t>asis  kx 
dk>xin/furan 
limit 


30  ppmv  or 
80-percent 
reductkxi  in 
SO2  emis- 
skxis 

25  ppmv  or 
95-percent 
reductkxi  in 
HQ  emis- 
skxis 

See  t>asis  kx 
dk>xin/furan 
limit.. 


150  ppmv, 
except  180 
ppmv  is  al- 
kiwedfor 
the  first 
year  of  op- 
eratkxi.* 

No  NOx  con- 
trol require- 
ment 

SNCR 

No  NOx  con- 
trol require- 
ment. 


Averaging 
time  (hours) 
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MWCtype 

Fugitive  Ash  Emissions: 

•  Fugitive  emissions  (performance  test  by  EPA  Reference  Method  22) 
Large  and  small  MWC  plants „ „ 


•  Basis  for  fugitive 


Siting  Requirements 
•  Large  and  smalt 


emissions  limit 


MWC  plants 


Performance  Testing]  arxl  Monitoring  Requirements: 
•  Reporting  frequ 


•  Load,  flue  gas  tqmperature 


luctrwy 
tompe 


•  CO 


•  Dioxins/furans,  PM, 
Large  MWC  plants 


Cd.  Pb,  HCI.andHg 


Small  MWC  plants 
•  Opacity  


•  SO2 


CO  level 

Averaging 

time  (hours) 

Visible  emis- 

sions less 

than  5  per- 

cent of  the 

time  from 

the  ash 

transfer 

system  ex- 

cept during 

mainte- 

nance and 

repair  ac- 

tivities.*. 

Wet  ash  han- 

dling or  en- 

closed ash 

handling. 

(1)  Siting 

analysis*. 

(2)  mate- 

rials sepa- 

ration plan. 

and  (3) 

public 

meetings 

(including 

response 

to  com- 

ments) 

Annual  (semi- 

annual if 

violation).* 

Continuous 

monitoring. 

4-hour 

block  arith- 

metic aver- 

age. 

OEMS.  4- 

hour  block 

' 

or  24-hour 

daily  arith- 

metic aver- 

age, as  ap- 

plicable. 

Annual  stack 

test  (see 

reduced 

testing  op- 

tion for  low 

emitters  of 

dk>xins/ 

furans).* 

Annual  or 

third  year 

stack  test.* 

COMS  (6- 

minute  av- 

erage) and 

annual 

stack  test. 

CEMS,  24- 

hour  daily 

geometric 

mean. 
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MWCtype 


NOx  (large  MWC  plants  only) 


•  Fugitive  ash  emissions 


CO  level 

CEMS.  24- 
hour  daily 
arittimetic 
average. 

Annual  test. 


Averaging 
time  (hours) 


*-a  significant  change  since  proposal,  and  the  change  is  discussed  in  this  preamble. 
>AII  concenti'ation  levels  in  the  table  are  corrected  to  7  percent  O2,  dry  basis. 

f  Although  not  part  of  the  dk)xin/furan  limit,  the  limit  of  13  ng/dscm  total  mass  is  equal  to  about  0.1  to  0.3  ng/dscm  TEQ.  The  optional  reduced 
testing  limit  of  7  ng/dscm  total  mass  is  equal  to  about  0.1  to  0.2  ng/dscm  TEQ. 


B.  Significant  Issues  and  Changes  to 
the  Proposed  Standards  (Issues  were 
marked  with  the  "*"  symlxjl  in  table  1) 

The  most  significant  changes  to  the 
standards  since  proposal  are  discussed 
below.  Additional  rationales  for  these 
changes,  as  well  as  other  changes  being 
made  are  provided  in  the  promulgation 
BID  (EPA^53/R-95-0136).  Some  of  the 
changes  made  that  are  not  discussed 
below  include  GCP  requirements, 
monitoring  requirements,  and  reporting 
and  recordkeeping  requirements. 

1.  Applicability 

At  proposal,  an  MWC  plant  of  35  Mg/ 
day  capacity  that  cofired  30  percent  (10 
Mg/day)  or  less  MSW  would  have  been 
exempt  from  the  standards.  This  30 
percent  coiiring  provision  was  retained 
in  the  final  rule.  Additionally,  a  10  Mg/ 
day  exemption  has  been  added  to  the 
final  rule  to  exempt  all  combustion 
units  independent  of  size  that  fire  only 
a  small  amount  of  MSW.  In  the  final 
standards,  any  medical,  industrial  ' 
manufacturing,  or  other  type  of  waste 
combustor  capable  of  combusting  more 
than  35  Mg/day  MSW  but  actually 
combusting  less  than  10  Mg/day  of 
MSW  is  not  subject  to  this  rule, 
provided  it  submits  an  initial  report 
containing  a  copy  of  the  plant's 
federally  enforceable  permit  limiting  the 
amount  of  MSW  that  may  be  combusted 
by  the  plant  to  less  than  10  Mg/day  and 
keeps  records  on  the  daily  weight  of 
MSW  fired. 

At  proposal,  a  cofired  combustor  was 
defined  as  a  unit  combusting  a  fuel  feed 
stream  where  30  percent  or  less  was 
comprised  of  MSW,  as  measured  on  a 
24-hour  daily  basis.  Several  commenters 
expressed  concern  about  a  cofired  status 
determination  being  made  on  a  daily 
basis.  For  example,  some  facilities  that 
bum  biomass  material  including  yard 
waste  would  have  difficulty  making  a 
determination  of  cofired  status  on  a 
daily  basis.  Biomass  material  including 
yard  waste  (which  is  MSW)  and  clean 
wood  (which  is  not  MSW)  are  often 
collected  together  and  stored  on-  or  off- 
site  for  a  period  of  time  and  intermixed 
before  being  combusted.  In  such  cases, 
it  is  difficult  or  impossible  to  determine 


what  percentage  of  the  waste  combusted 
daily  was  yard  waste.  After  considering 
the  public  comments,  the  EPA 
determined  that  the  definition  of  cofired 
combustor  should  be  revised  to  allow 
for  measuring  the  percent  MSW  burned 
on  a  calendar  quarterly  basis.  This 
change  is  consistent  with  current  waste 
refuse  storage  and  recordkeeping 
procedures. 

Also  under  the  proposal,  MWC  plants 
of  25  to  35  Mg/day  capacity  were 
required  to  submit  an  initial  notification 
of  construction,  but  they  were  not 
subject  to  the  proposed  standards  or 
guidelines.  Only  MWC  plants  greater 
than  35  Mg/day  capacity  were  covered 
by  the  proposal.  As  part  of  the 
Administrator's  "reinventing 
government"  initiative,  the  initial 
notification  requirement  for  MWC 
plants  between  25  and  35  Mg/day 
capacity  was  removed  from  the  final 
rule  to  minimize  the  reporting 
requirement  for  smaller  plants.  This 
change  reduced  reporting  and 
recordkeeping  requirements  for  both  the 
MWC  and  the  EPA,  but  did  not  reduce 
the  level  of  environmental  protection 
provided  by  the  standards  and 
guidelines  being  adopted  today. 

Under  the  proposed  standards,  clean 
wood  was  included  in  the  definition  of 
MSW.  Several  commenters  disagreed 
with  this  decision  to  cover  clean  wood 
under  the  MWC  standards.  Under  the 
final  rule,  clean  wood  is  not  considered 
to  be  MSW.  Clean  wood  includes 
untreated  wood  or  untreated  wood 
products  including  clean  untreated 
lumber,  tree  stumps  (whole  or  chipped), 
and  tree  limbs  (whole  or  chipped). 
Clean  wood  is  exempt  from  the 
definition  of  MSW  because  available 
data  indicate  that  combustion  of  clean 
wood  results  in  low  emission  of 
dioxins/furans,  Hg,  and  other 
pollutants.  Clean  wood  is 
predominantly  an  agricultural, 
industrial,  or  other  nonmunicipal  solid 
waste;  regulation  of  the  combustion  of 
these  types  of  wastes  is  currently  being 
addressed  under  a  separate  rulemaking. 
Clean  wood  does  not  include  yard 
waste,  which  is  covered  by  the  final 
MWC  standards;  yard  waste  includes 


grass,  grass  clippings,  bushes,  shrubs, 
and  clippings  frtim  bushes  and  shrubs 
that  are  generated  by  residential, 
commercial/retail,  institutional,  or 
nonmanufacturing  industrial  sources  as 
part  of  maintenance  activities  associated 
with  yards  or  other  private  or  public 
lands. 

2.  Emission  Limits  for  MWC  Metals. 
Acid  Gases,  Organics.  Nitrogen  Oxides, 
and  Ash  Fugitive  Emissions 

Many  commenters  expressed  concern 
as  to  whether  the  proposed  emission 
limits  for  all  regulated  pollutants  are 
actually  achievable  by  an  MWC  These 
commenters  noted  that  no  single  MWC 
existed  with  all  the  controls  proposed  as 
MACT  (SD/FF/SNCR  and  carbon 
injection)  and  the  standards  may  not  be 
achievable.  Since  proposal,  the  EPA  has 
obtained  data  from  12  new  MWC  units 
at  5  MWC  plants  that  have  recently 
begun  operation  and  all  are  equipped 
with  the  full  set  of  controls  proposed  as 
MACT  (SD/FF/SNCR  and  carfjon 
injection).  Data  from  these  plants  show 
that  all  proposed  emission  limits  for  all 
pollutants  are  simultaneously  being 
achieved.  Therefore,  the  EPA  remains 
convinced  that  properly  designed, 
constructed,  maintained,  and  operated 
MWC  plants  can  comply  with  all 
pollutant  emission  limits  included  in 
the  final  standards. 

For  new  sources,  the  MACT  floor  for 
each  regulated  pollutant  was  established 
as  the  emission  level  achievable  by  the 
best  controlled  source.  To  determine 
new  source  MACT  for  proposal,  the  EPA 
evaluated  the  performance  of  SD/FF/ 
SNCR/carbon  injection.  Since  proposal, 
the  EPA  obtained  additional 
information. regarding  the  performance 
of  the  control  technologies  determined 
to  be  MACT  (SD/FF/SNCR/carhon 
injection).  Based  on  the  new 
information  and  a  reevaluation  of  the    v 
data  used  for  proposal,  the  EPA  revised 
the  achievable  performance  levels  for 
PM,  Cd,  Pb,  Hg,  dioxins/furans,  and 
NOx.  Changes  to  the  MACT  floor  levels 
and  the  selected  MACT  standards 
resulting  ftx)m  these  reevaluations  are 
discussed  below. 
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a.  ^fWC  Acid  Gastfes.  The  MACT  floor 
levels  and  selected  MACT  emission 
limits  for  MWC  acid  gases  are  the  same 
as  proposed.        ; 

b.  MWC\fetal&  Based  on  comments 
and  data  received  since  proposal,  the 
EPA  reassessed  the  achievable 
performance  levels  for  PM,  Cd,  and  Pb 
by  SD/FF  systemf.  Based  on  this 
reassessment  of  available  data,  the 
selected  PM.  Cd.  and  Pb  MACT 
emission  limits  vMere  revised.  For  both 
large  and  small  plants,  the  PM  MACT 
floor  and  selected  MACT  limit  were 
revised  to  24  mg/dscm  (proposal  was  15 
mg/dscm).  The  Cd  MACT  floor  and 
selected  MACT  limit  were  revised  to 
0.020  mg/dscm  (proposal  was  0.010  mg/ 
dscm).  The  Pb  M^CT  floor  and  selected 
MACT  limit  werej  revised  to  0.20  mg/ 
dscm  (proposal  vws  0.10  mg/dscm).  The 
selected  MACT  lifnits  for  all  three 
pollutants  were  revised  because,  based 
on  available  data,  emission  levels  more 
stringent  than  these  levels  are  not 
considered  to  be  continuously 
achievable. 

The  final  MACt  limits  for  Hg 
emissions  for  larg^  and  small  plants 
remain  at  the  same  levels  as  proposed 
(0.080  mg/dscm  cv  an  85  percent 
reduction  in  Hg  efnissions);  however, 
the  MACT  floor  l«vel  was  revised.  At 
proposal,  the  MACT  floor  for  Hg  was 
based  on  use  of  aa  SD/FF  system 
combined  with  GCP.  Carbon  injection 
was  not  commercially  operational  at  any 
MWC.  At  proposal,  MACT  for  Hg  was 
based  on  use  of  an  SD/FF  system  in 
combination  withj  carbon  injection.  This 
MACT  selection  was  based  on 
evaluation  of  emicsion  reductions,  costs, 
and  other  factors,  as  described  in  the 
proposal  preamble  (59  FR  48198, 
September  20, 19f4).  Several 
commenters  questioned  the  selection  of 
an  Hg  MACT  limit  based  on  carbon 
injection  when  carbon  injection  was  not 
commercially  operated.  Since  proposal, 
data  have  become:  available  for  12  new 
MWC  units  initia^ng  operation  using 
carbon  injection  aommercially,  and  all 
were  meeting  the  proposed  Hg  limits. 
Since  carbon  inje^on  is  now  in 
commercial  operation,  the  EPA  revised 
the  final  MACT  flpor  for  Hg  to  be  based 
on  SD/FF  in  combination -with  carbon 
injection  and  Gd*. 

c.  MWC  Organifs.  The  final  emission 
limits  for  dioxinsyfurans  for  new  MWC's 
remain  at  the  same  level  as  proposed: 
hdwever,  the  technology  basis  for  the 
floor  level  of  cont)'ol  has  been  changed. 
As  discussed  in  section  IV.B.2.b 
regarding  MWC  metals  (Hg),  the  EPA 
reviewed  new  data  received  since 
proposal  and  concluded  that  SD/FF 
combined  with  GCP  and  cartion 


injection  is  the  best  emission  control 
technology  being  used  by  MWC's  for  Hg 
and  dioxin/furan  control,  and  is, 
therefore,  the  basis  of  the  final  MACT 
floor.  The  data  gathered  prior  to 
proposal  as  well  as  data  for  new  units 
operating  with  these  controls  show  that 
a  dioxin/furan  level  of  13  ng/dscm  is 
achievable.  The  final  MACT  emission 
limit  for  dioxins/furans  for  new  units  at 
both  large  and  small  plants  is  equal  to 
the  MACT  floor  and  remains  at  13  ng/ 
dscm  (total  mass  basis). 

The  format  of  the  final  dioxin/furan 
emission  limit  changed  from  the 
proposed  format.  The  EPA  proposed  a 
dual  format  for  the  dioxin/hiran 
emission  limit  (total  or  TEQ)  and ' 
requested  comments  on  the  use  of  this 
dual  format.  No  commenters  agreed 
with  the  dual  format  as  proposed.  The 
EPA  has  selected  total  mass  dioxin/ 
furan  emissions  in  the  final  standards. 
The  TEQ  format  is  not  used.  There  is  no 
indication  that  TEQ's  would  be  a  better 
measure  of  emissions  control 
performance  than  total  dioxins/furans. 
Furthermore,  most  test  data  on  which 
the  standards  are  based  were  expressed 
as  total  dioxins/furans.  Additionally, 
because  there  have  been  different 
methods  for  calculating  TEQ  over  time 
and  the  ratio  of  total  dioxins/furans  to 
TEQ  dioxins/furans  varies  among 
MWC's,  there  would  be  additional 
uncertainty  in  using  a  TEQ  data  base. 
Refer  to  the  promulgation  preamble  (56 
FR  5504)  for  the  1991  subpart  Ea 
standards  for  additional  discussion. 

Although  not  part  of  the  dioxin/furan 
limit,  the  limit  of  13  ng/dscm  total  mass 
is  equal  to  about  0.1  to  0.3  ng/dscm 
TEQ. 

In  addition  to  the  final  dioxin/furan 
limit  of  13  ng/dscm,  a  provision  has 
been  added  to  the  final  standards 
allowing  less  fiequent  dioxin/furan 
testing  for  new  plants  achieving  dioxin/ 
furan  emission  levels  lower  than  7  ng/ 
dscm.  Data  for  new  MWC's  using  SD/ 
FF/SNCR/carbon  injection  technology 
suggest  this  is  a  realistic  goal  for  oumy 
new  MWC's  and  will  encourage  MWC's 
to  optimize  performance  of  pollution 
control  systems.  Refer  to  section  IV.B.7 
for  a  description  of  the  alternative 
dioxin/furan  testing  schedule. 

d.  Nitrogen  Oxides.  As  explained  at 
proposal  (59  FR  48198,  September  20. 
1994),  die  combination  of  SD/FF.  GCP, 
and  SNCR  was  the  basis  of  the  new 
source  MACT  floor  for  NOx.  These 
technologies  remain  the  basis  for  the 
final  NOx  MACT  floor.  Since  proposal, 
the  EPA  has  obtained  additional  NOx 
data  showing  that  large  MWC  plants 
equipped  with  SNCR  can  continuously 
achieve  an  emission  level  of  150  ppmv 
over  a  24-hour  averaging  period.  The 


new  data  were  obtained  from  the  same 
plant  that  was  the  basis  of  the  proposed 
NOx  emission  level  of  180  ppmv.  The 
new  data  are  representative  of  what 
NOx  emission  level  can  be  achieved 
after  a  plant  has  had  a  period  of  time  to 
adjust  to  operation  with  the  SNCR 
system.  Applications  of  SNCR  typically 
require  some  site-specific  fine-timing  to 
achieve  optimum  f)erformance  levels. 
Based  on  the  revised  data,  a  two-phase 
standard  is  being  adopted.  The  final 
NOx  standard  for  MWC's  at  large  plants 
allows  time  to  "fine-tune"  the  SNCR 
system.  The  final  standard  for  MWC's  at 
large  plants  is  180  ppmv  (24-hour 
averaging  period)  for  the  first  year  <A 
operation,  and  150  ppmv  (24-hour 
averaging  period)  thereafter. 

The  final  standards  do  not  require 
NOx  control  for  MWC's  at  small  plants. 

e.  MWC  Fugitive  Ash  Emissions.  The 
proposed  fugitive  ash  emission  limit 
allowed  no  visible  emissions  from  ash 
handling  and  transfer  points.  Several 
commenters  objected  to  the  proposed 
level  of  ho  visible  emissions.  The 
commenters  were  concerned  that  even 
where  the  best  ash  management 
practices  such  as  wetting  the  ash  or 
enclosing  transfer  systems,  there  may  be 
short  periods  of  time  when  visible 
emissions  are  observed,  such  as  during 
maintenance.  The  proposal  was  based 
on  about  16  hours  of  method  22  visible 
emissions  data  for  ash  handling 
practices  at  two  MWC  plants  and 
observations  (not  using  method  22)  at 
two  additional  MWC  plants.  Since 
proposal,  the  EPA  has  reviewed  visible 
emission  data  from  other  industries  that 
use  similar  transfer  systems.  Based  on 
comments  received  and  the  review  of 
additional  data,  the  final  fugitive  ash 
emission  limit  was  revised  to  limit 
visible  emissions  to  no  more  than  5 
percent  of  the  time. 

As  part  of  the  final  fugitive  ash 
emission  requirements,  an  exemption 
has  been  provided  during  maintenance 
and  repair  activities,  because  these 
necessary  activities  may  require  opening 
of  an  enclosure  that  could  generate 
short-term  visible  emissions. 

3.  Good  Combustion  Practices 

The  proposed  standards  included  CO 
limits  for  nine  categories  of  combustor 
technologies,  including,  among  others, 
RDF  stoker  corobustors  and  coal/RDF   ^ 
mixed  fuel-fired  combustors. 
Commenters  requested  clarification  on 
which  CO  limit  applies  to  a  stoker  unit 
that  is  designed  to  combust  coal  and 
RDF  but  only  combusts  RDF.  Under  the 
final  standards,  a  spreader  stoker  unit 
burning  RDF  only  or  cofiring  RDF  with 
coal  would  be  subject  to  the  proposed 
RDF  stoker  CO  limit.  To  clarify  this 


requirement,  the  final  CO  requirements 
include  an  additional  category  of 
combustor  technology  referred  to  as  ■ 
"spreader  stoker  coal/RDF  mixed  fiiel- 
fired  combustors,"  which  are  assigned 
the  same  CO  limit  and  averaging  time  as 
RDF  stoker  combustors  (150  ppmv,  24- 
hour  averaging  time).  The  final 
standards  further  clarify  that  the 
category  of  combustors  referred  to  in  the 
proposed  standards  as  coal/RDF  mixed 
fuel-fired  combustors  only  includes 
pulverized  coal/RDF  mixed  fuel 
streams,  and  the  CO  limit  and  averaging 
time  remains  the  same  as  proposed  (150 
ppmv,  4-hour  averaging  time). 

4.  Operator  Training  and  Certification 

The  proposed  standards  required  full 
ASME  certification  of  chief  facility 
operators  and  shift  supervisors  within  6 
months  of  startup  of  an  affected  MWC. 
Various  commenters  including  ASME 
pointed  out  that  the  proposed  standards 
did  not  include  sufficient  time  for 
ASME  to  conduct  full  certification 
exams  for  all  MWC  operators.  After 
considering  these  comments,  the  EPA 
revised  the  operator  training 
requirements  to  allow  additional  time 
for  ASME  (or  State)  certification  exams. 
In  the  final  standards,  chief  facility 
operators  and  shift  supervisors  at  new 
MWC  plants  must  obtain  ASME  or 
State-approved  provisional  certification 
within  1  year  after  promulgation  or  6 
months  after  startup,  whichever  is  later. 
In  addition,  by  this  same  date  (1  year 
after  promulgation  or  6  months  after 
startup,  whichever  is  later),  the  same 
personnel  must  be  either  fully  certified 
or  scheduled  with  ASME  or  the  State  to 
take  a  full  certification  exam  (instead  of 
actually  obtaining  full  certification 
within  1  year,  as  proposed). 

5.  Air  Curtain  Incinerators 

No  changes  were  made  to  the 
proposed  standards  for  air  curtain 
incinerators.  As  discussed  above  in 
section  IV.B.l,  the  final  standards  do 
not  cover  combustion  of  clean  wood; 
therefore,  air  curtain  incinerators 
combusting  only  clean  wood  are  not 
covered  by  the  standards. 

6.  Siting  Analysis/Materials  Separation 
Plan 

Various  commenters  said  the 
proposed  siting  analysis  was  not 
consistent  with  section  129  of  the  Clean 
Air  Act.  Commenters  also  argued  that 


the  proposed  siting  requirements  were 
either  too  stringent  or  not  stringent 
enough.  The  siting  analysis  in  the  final 
rule  has  been  reworded  to  allow  for  a 
consideration  of  alternatives,  on  a  site- 
specific  basis,  to  minimize  to  the 
maximum  extent  practicable  potential 
risks  to  the  public  health  or  the 
environment.  These  changes  ensure 
consistency  with  section  129(a)(3)  of  the 
Clean  Air  Act. 

7.  Compliance  and  Performance  Testing 

Both  the  proposed  and  final  standards 
require  all  plants  to  perform  annual 
performance  tests  for  dioxin/furan 
emissions.  However,  a  provision  for  less 
frequent  dioxin/furan  testing  has  been 
added  to  the  final  rule  to  encourage 
MWC  plants  to  achieve  emission  levels 
significantly  lower  than  13  ng/dscm.  By 
achieving  low  dioxin/furan  emissions., 
they  would  qualify  for  less  frequent 
testing  and  thereby  reduce  their  testing 
costs.  If  all  MWC  units  at  an  MWC  plant 
achieve  7  ng/dscm  dioxins/furans  or 
less  during  performance  testing  for  2 
consecutive  years  of  operation,  the  plant 
can  elect  to  conduct  dioxin/fiiran  testing 
on  one  unit  per  year.  The  plant  must 
test  units  in  sequence  (e.g.,  a  3-unit 
plant  would  test  unit  1  (year  1),  unit  2 
(year  2),  unit  3  (year  3).  unit  1  (year  4), 
etc.).  If  an  annual  performance  test 
conducted  on  any  unit  indicates  total 
dioxin/furan  emissions  are  greater  than 
7  ng/dscm,  the  plant  must  revert  to 
testing  all  units  annually  beginning  the 
following  year  until  the  2-year 
compliance  record  is  reestablished. 

For  small  plants,  two  options  are 
provided.  The  one-unit  incentive 
schedule  discussed  above  is  provided 
for  dioxin/fiiran  testing.  An  alternative 
3-year  testing  option  is  also  provided  for 
small  plants.  The  alternative  3-year 
testing  option  allows  small  plants  to 
conduct  performance  tests  for  dioxins/ 
furans,  as  well  as  PM,  HCI,  Cd,  Pb,  and 
Hg  only  once  every  3  years  if  the  plant 
demonstrates  compliance  with  all 
pollutant  emission  limits  for  3 
consecutive  years  and  continues  to 
demonstrate  compliance  every  third 
year.  The  owner  or  operator  of  a  small 
plant  may  choose  either  option  for 
performance  testing. 

8.  Reporting  and  Recordkeeping 
Requirements 

Reporting  requirements  have  been 
changed  from  quarterly  as  proposed  to 


annual  (semiannual  if  any  emission 
limits  or  operating  parameters  are 
violated)  to  reduce  the  burden  on 
affected  plants.  In  recognition  of  the 
cost  associated  with  reporting 
requirements,  the  EPA  reconsidered  the 
effectiveness  of  quarterly  versus  annual 
reporting  for  the  purpose  of  determining 
compliance.  After  careful 
reconsideration,  the  EPA  has  concluded 
that  annual  reporting  will  provide 
adequate  information  for  most  plants. 
(The  EPA  notes,  however,  that  once  an 
MWC  is  required  to  obtain  a  Title  V 
Operating  Permit,  the  Title  V  reporting 
requirements  given  in  Section  504(a)  of 
the  Act  will  supersede  the  annual 
reporting  requirements  presented  above. 
Section  504(a)  requires  permittees  to 
submit  monitoring  reports  to  the 
permitting  authority  no  less  often  than 
every  six  months.  See  42  U.S.C. 
7661c(a).l 

C.  Impacts  of  the  Standards 

The  final  standards  can  be  achieved 
by  utilizing  any  technology.  The  basis 
for  the  MACT-based  limits  at  both 
proposal  and  promulgation  remain  the 
combination  of  GCP/SD/FF  and  carbon 
injection  for  new  large  and  small  plants, 
and  the  additional  use  of  SNCR  at  large 
plants.  Because  the  technology  basis  for 
the  final  standards  is  the  same  as  at 
proposal,  the  impacts  analysis  presented 
at  proposal  has  not  been  revised.  Table 
2  provides  a  brief  summary  of  the  air 
and  cost  impacts  of  the  standards.  The 
summary  in  table  2  provides  impacts 
estimates  relative  to  two  baseline 
scenarios:  a  pre-1989  baseline  (typical 
control  prior  to  the  1991  subpart  Ea 
standards)  and  a  1991  baseline  (typical 
control  under  the  1991  subpart  Ea 
standards).  Refer  to  the  preamble  to  the 
proposed  standards  (59  FR  48198)  for  a 
detailed  summary  of  these  air  and 
control  cost  impacts,  as  well  as  a 
discussion  of  the  water,  solid  waste, 
energy,  and  economic  impacts  of  the 
rule.  The  national  impacts  estimates 
provided  in  table  2  and  discussed  in  the 
proposal  preamble  represent  the  EPA's 
estimate  of  the  worst  case  of  impacts 
that  would  result  from  implementation 
of  the  standards.  Recent  data  suggest  a 
reduction  in  the  construction  of  new 
MWC's.  This  would  reduce  the  cost  of 
the  standards. 
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Tab  .e  2.— Impacts  of  the  Current  Subpart  Ea  and  Promulgated  Subpart  Eb  Standards 


Parameter 


New  MWCs  subjedt  to  Standards  in  the  FWh  Year  After  Promulgation: 

Combustion  casadty  (10*  Mg/yr)  _ 

Number  of  MWC  plants - — 

Cost  (1990  DoHarslC 

Capital  cost  ($10<»)  

Annualized  co*  ($10*/yr)  

Average  cost  increase  ($/Mg  MSW  combusted) _....;.. 

Annual  Emissions  f<leduction  (Mg/yr): 

SOj 

Hd „. 

PM 

Cd  ....«»»». 

^v  .••»>.•»».. 

hq  »...«.. .••.< 

No.  „... 

Total  dtoxirts/fctans  (kg/yr) 


Increment  of 
promulgated 
standards  over 
the  1991  stand- 
ards 


0.8 
24 

156 
43 
1.95 

3.000 

4,000 

800 

1 

17 

18 

200 

1 


1991  Stand- 
ards* 


16.8 
48 

613 
157 
11.56 

35.000 

46.000 

5.700 

9 

140 

9 

10,300 

28 


Total  *> 


17.6 
72 

769 
200 
13.50 


38,000 

50.000 

6.500 

10 

157 

27 

10.500 

29 


■The  inv>acts  arattased  on  a  pre-1989  baseline  (i.e.,  a  baseline  prior  to  the  effective  date  of  the  subpart  Ea  standards. 
»The  total  impacts  are  calculated  by  adding  the  incremental  impacts  of  the  promulgated  standards  (subpart  Eb)  to  the  impacts  of 
standards  (sub^  Ea).  These  impacts  would  be  equivalent  to  the  total  impacts  of  the  promulgated  standards  over  a  pre-1989  baseline. 


the  1991 


A  number  of  comments  were  received 
on  the  possible  effects  on  EPA's  costing 
analysis  following  the  recent  Supreme 
Cx)urt  decision  that  "flow  control"  is 
unconstitutional  The  EPA  considered 
the  efliect  of  flow  control  on  the 
financing  of  newMWC's.  In  summary, 
the  EPA  finds  that  if  tipping  fees  are 
raised  to  cover  the  increased  costs  of 
these  regulationst  then  the  lack  of  "flow 
control"  requireitents  will  likely  result 
in  fewer  MWCs  being  constructed  and 
a  shift  of  wastes  to  other  disposal 
options.  The  impHCts  of  the  flow  control 
decision  is  likely  to  be  very  place- 
specific  depending  on  the  relative 
tipping  fees  of  MUVC's  and  other 
disposal  options^  transportation  costs, 
and  institutional  I  factors. 

V.  Guiflelines  M  Existing  Sources 
0995) — Summary  of  the  Guidelines, 
Impacts  of  the  Guidelines,  and 
Si^iificant  Issue*  and  CSianges  to  the 
Proposed  Guidelines 

This  section  pDesents  a  summary  of 
the  final  guidelines,  including 
identification  of  the  source  category  and 
pollutants  being  regulated,  and 
presentation  of  tie  final  emission  limits 
and  their  associaied  performance 
testing,  monitoring,  recordkeeping,  and 
reporting  requireknents  and  compliance 
schedules.  This  section  also  provides  a 
discussion  of  the  most  signiHcant  issues 
and  changes  to  the  proposed  guidelines. 
Also  mentioned  ire  the  impacts  of  the 
final  guidelines. 

The  EPA  strontly  believes  (based  on 
emissions  data  fi  om  MWCs  which 
incorporate  the  r  ecessary  control 
technology)  that  the  air  pollution 


control  technology  to  be  retrofitted  to 
existing  MWCs  to  meet  the  emission 
guidelines  will  reduce  actual  emissions 
to  levels  significantly  below  the  limits 
established  by  the  emission  guidelines. 
There  remains,  however,  some 
uncertainty  as  to  the  actual  performance 
level  that  will  be  achieved  on  a 
continuous  basis  by  the  control 
technology  when  installed  at  large  MWC 
plants  where  ESP-based  scrubber 
systems  are  used.  Therefore,  the  dioxin/ 
furan  emission  limits  included  in  the 
emission  guidelines  for  some  types  of 
MWCs,  while  still  significantly  below 
the  MACT  floor,  are  slightly  less 
stringent  than  those  included  in  the 
proposal. 

The  EPA  will  track  the 
implementation  of  the  guidelines  and 
annual  performance  test  results  in  order 
to  monitor  the  level  of  emissions 
including  dioxin/fiiran  control  actually 
achieved  by  the  guidelines. 
Additionally,  the  EPA  may  conduct 
supplemental  dioxin/furan  tests.  The 
EPA  will  also  meet  with  MWC  owners 
and  operators  as  needed  to  review  the 
performance  of  the  air  pollution  control 
technology  and  the  effectiveness  of 
maintenance  and  operational  practices 
in  order  to  provide  information  that  will 
lead  to  optimal  performance  of  emission 
control  technology,  and  will  work  with 
MWC  owners  and  operators  to  assure  a 
continued  high  level  of  public  safety. 

A.  Summary  of  the  Guidelines 

The  final  guidelines  require  States  to 
develop  emission  regulations  limiting 
air  emissions  from  each  existing  MWC 
unit  located  at  a  MWC  plant  that  has  an 


aggregate  plant  capacity  to  combust 
more  than  35  Mg/day  of  MSW,  for 
which  construction  commenced  on  or 
before  September  20, 1994. 

The  aggregate  design  capacity  of  all 
existing  MWCs  at  an  MWC  plant  shall 
be  considered  in  determining:  (1) 
Whether  a  plant  is  subject  to  the 
guidelines;  and  (2)  what  control  levels 
are  applicable.  The  capacity  of  new 
MWCs  (i.e.,  those  that  commenced 
construction  after  September  20, 1994  or 
that  commenced  modification  or 
reconstruction  after  June  19, 1996  that 
are  located  at  the  MWC  plant  are  not 
considered  in  determining  applicability 
of  the  guidelines  but  would  be 
considered  in  determining  the 
applicability  of  subpart  Eb  (standards 
for  new  sources).  Only  MWC  units 
constructed  before  September  20, 1994 
are  considered  for  determining  the 
applicability  of  the  guidelines. 
Modification  of  an  existing  MWC  (or 
funds  spent)  to  comply  with  the 
emission  guidelines  would  not  be 
considered  in  determining  if  an  existing 
MWC  unit  was  subject  to  the  standards 
for  new  MWCs  (subpart  Ea  or  Eb). 

Municipal  waste  combustion  plants 
with  a  federally  enforceable  permit  to 
combust  less  than  10  Mg/day  of  MSW 
are  exempt  from  the  requirements  of  the 
guidelines  as  long  as  they  submit  a 
notification  of  exemption  and  keep 
daily  records  of  the  weight  of  MSW 
combusted. 

Cofired  combustors  (i.e.,  that  combust 
less  than  30  percent  MSW)  located  at  a 
plant  with  an  aggregate  plant  capacity 
greater  than  35  Mg/day  are  exempt  from 
the  requirements  of  the  guidelines  as 
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long  as  they  submit  a  notification  of 
exemption  and  keep  records  of  the 
weight  of  MSW  combusted  on  a 
calendar  quarter  basis. 


The  definitions  of  MWC  and  MSW 
have  been  revised  but  are  the  same  for 
the  guidelines  as  for  the  standards,  and 


are  discussed  in  the  summary  of  the 
standards  in  section  FV.  A  of  this  notice. 
A  summary  of  the  final  guidelines  is 
presented  in  table  3. 


Table  3.  Summary  of  Guidelines  for  Existing  MWCs  (Subpart  Cb)  • 

[*  indicates  a  significant  change  since  proposal  and  the  change  is  discussed  in  this  preamble] 


Applicat)itity 

The  final  guidelines  apply  to  existing  MWCs  located  at  plants  with  ca- 
pacities to  combust  greater  ttian  35  Mg/day  of  residential,  commer- 
cial, arKl/or  institutional  discards.  Industrial  manufacturing  discards 
are  not  covered  by  the  guidelines.  Any  medical,  irKlustriat  manufac- 
turing, municipal,  or  other  type  of  waste  combustor  plant  with  capac- 
ity to  combust  greater  than  35  Mg/day  of  MSW  and  with  a  federally 
enforceable  pennit  to  combust  less  than  10  Mg/day  of  MSW  is  not 
covered.* 

Plant  Size  (MSW  combustion  capacity) 

<35  Mg/day*  

>  35  l^day  but  ^225  Mg/day  (referred  to  as  small  MWC  plants)  

>  225  Mg/day  (referred  to  as  large  MWC  plants)  

Good  Combustion  Practices 

•  /applies  to  large  and  smaH  MWC  plants. 

•  A  sita-specMic  operator  training  manual  is  required  to  be  developed  and  made  avaHabie  for  MWC  personr>ei. 

•  The  EPA  or  a  State  MWC  operator  training  course  would  be  required  to  be  completed  by  the  MWC  chief  facility  operator,  shift  supervisors, 
and  control  room  operators. 

•  The  ASME  (or  Stsrte-equivalent)  provisional  and  full  operator  certification  must  be  obtained  by  the  MWC  chief  facility  operator  (mandatory),( 
shift  supervisors  (mandatory),  and  control  room  operators  (optional).* 

•  The  MWC  load  level  is  required  to  be  measured  and  not  to  exceed  110  percent  of  the  maximum  load  level  measured  during  ttie  most  recent 
dioxin/furan  performance  test 

•  The  maximum  PM  control  device  inlet  flue  gas  temperature  is  required  to  be  measured  and  not  to  exceed  the  temperature  17^  above  the 
maximum  temperature  measured  during  the  most  recent  dioxin/furan  performartce  test. 

•  The  CO  level  is  required  to  be  measured  using  a  OEMS,  and  the  concentration  in  the  flue  gas  is  required  not  to  exceed  the  following: 


Requirement 

Not  covered  by  guidelines. 
Sut)iect  to  provisions  Hsted  t>elow. 
Subject  to  provisions  listed  twiow. 


MWC  type 


Modular  starved-air  and  excess-air 

Mass  bum  waterwaM  and  refractory  .^. , 

Mass  bum  rotary  refractory 

Fluidteed4)ed  combustion 

Pulverized  coeVRDF  mixed  fuel-fired 

Spreader  stoker  coal/RDF  mixed  fuel-fired 

RDF  stoker 

Mass  bum  rotary  walerwaS ~ 


CO  level 

Averaging 
time  (hours) 

50  ppmv 

4 

lOOppmv 

4 

100  ppmv 

24 

100  ppmv  ..„. 

4 

150  ppmv*  ... 

4 

200  ppmv*  ... 

24 

200  ppmv 

24 

250  ppmv 

24 

MWC  Organic  Emisskxis  (measured  as  total  mass  dmxins/furans): 
•  Dk>xins/furans  (performance  test  by  EPA  Refererxse  Method  23) 
Large  MWC  plants 
MWC  units  utyizing  an  ESP-based  air  pollutkKi  control  system 


MWC  units  utilizing  a  nonESP-besed  air  poHulton  control  system  ... 

onrttM  nnWw  piclnCS  •■•■■■••■••••••■•■•■••••••••••■••••••••••■••■••••»•••••••-•••■••••■•••••■•••••• 


•  Basis  tor  dtoxin/furan  limits 

Large  MWC  plants 

Smii  MWC  plants 

MWC  Metal  Emi8Sk>ns: 

•  PM  (perfonnance  test  by  EPA  Reference  Method  5) 

Large  MWC  planis 

SmaH  MWC  plants  

•  Opacity  (performance  test  by  EPA  Reference  Method  9) 
Large  and  smaN  MWC  plants  

•  Cd  (performance  test  by  EPA  Reference  Method  29) 

Large  MWC  plants _ - 

Smal  MWC  plants - , 

•  Pb  (performance  test  by  EPA  Reference  Method  29) 
Large  MWC  pianls ~ 

ofDtti  MWvf  pIQnlO  •^•••••••■•"•••^••■•••••••••••■■-■••••-•••"••••■•••■•••» 

•  Hg  (performance  test  by  EPA  Reference  Method  29) 
Large  and  small  MWC  plants - 


Basis  for  PM,  opacity,  Cd,  Pb,  and  Hg  limits 
targe  MWC  plwits 


60  ng/dscm  total  mass  (mandatory)  or  15  ng/dscm  total  mass  (optional 

to  qualify  for  less  frequent  testing).*  « 
30  ng/dscm  total  mass  (mandatory)  or  15  ng/dscm  total  mass  (optional 

to  qualify  tor  less  frequent  testing).*  < 
125  ng/dscm  total  mass  (mandatory)  or  30  ng/dscm  total  mass  (op- 

ttonal  to  qualify  for  less  frequent  testing).*  ' 

GCP  and  SD/ESP  or  GCP  and  SD/FF,  as  specified  above. 
GCP  and  DSI/ESP. 


27  mg/dscm  (0.012  gr/dscO- 
70  mg/dscm (0.030 gr/dscO* 

I  10  percent  (6-minule  average) 

0.040  mg/dscm  (18  gr/miBkxi  dscf). 
0.10  mj^dscm  (44  grIrrMion  dscf). 

0A9  mg/dscm  (200  gr/militon  dscf).* 
1 .6  mg/dscm  (700  gr/miflion  dscf). 

0.060  mg/dscm  (35  gr/mWion  dscf)  or  85i)erc©nt  reduction  in  Hg  emis- 
sions. 

I  GCP  and  SD/ESP/CI  or  GCP  and  SD/FF/CI 
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SmaM  MWC  ptents' - » GCP  and  DSI/ESP/CI. 

MWC  Acid  Gas  Emissions:  I 

•  SOj  (pertormance  test  by  CEMS)  ^  ^^       ■    ■       . 

Large  MWC  plants    ~ I  31  ppmv  or  75i3ercent  reduction  m  SOj  emissions. 

Small  MWC  plants  • — '  80  ppmv  or  50-percent  reduction  in  SO2  emissions. 

•  HO  (pertonnance  test  t>y  EPA  Reference  Method  26)  _  .      . 

Large  MWC  ptents — ••  I  31  ppmv  or  95-pe(cent  reduction  in  HOI  emissions.* 

SmaH  MWC  ptents  """" ».. '  250  ppmv  or  50-peroent  reduction  in  HCI  emissions. 

•  Basis  (or  SO2  and  HCt  limits 

Large  and  small  MWC  ptents  - - I  See  tasis  for  MWC  metals. 

Nitrogen  Oxides  Emissions 

•  NOx  (performance  test  by  CEMS) 
Large  MWC  ptents: 

Mass  bum  watetWall  -. 

Mass  bum  rotary  waterwall  

Refuse-derived  fuel  comtMiStor  .. 

FkMSzed  bed  comQustor 

Mass  bum  refractory „ 

Other  i — 

SmaH  MWC  ptents  I 

•  Basis  for  NO.  Hmit$ 

Large  MWC  ptants' ~ - 

Refractory  MWC  ptents 

Small  MWC  ptents  _.. 

Fugitive  Ash  Emissions: 


200ppmv^ 

250  ppmv". 

250ppmvi>. 

240ppmv*>. 

No  NOx  contro<*>  requirement 

200ppmv«>. 

No  NOx  control  requirement. 

SNCR. 

hk)  NOx  control  requirement 

No  NOx  control  requirement 


•  Fugitive  Emissions  (performance  test  by  EPA  Reference  Method  22) 
Large  arKl  smalt  ptents  


>  ptents  I 


Visible  emissions  5  percent  of  the  time  from  ash  transfer  systems  ex- 
cept (or  maintenance  and  repair  activities.* 
Wet  ash  handling  or  enclosed  ash  handling. 


Annual  (semiannual  if  violation)*. 

Continuous  monitoring,  4-hour  block  arithmetic  average 

CEMS.  4-hour  biocfc  or  24-hour  daily  arithmetic  average,  as  applicable 

\     ■ 
Annual  stack  test.* 
Annual  or  third  year  stack  test. 
COMS  (6-minute  average)  and  annual  stack  test. 
CEMS,  24-hour  daHy  geometric  mean. 
CEMS,  24-hour  daily  arithmetK  average. 
Annual  test.* 


•  Basis  for  (ugitive  etnission  limit 
Performance  Testing  1  and  Monitoring  Requirements: 

•  Reporting  frequenqy 

•  Load,  flue  gas  teni(perature 

•  CO 

•  Oioxins/(urans,  Pf4  Cd.  Pb,  HO,  and  Hg 
Large  IWIWC  piantsi 
Smalll^^C  ptents 

•  Opacity 

•  SO2 

•  NOx  (large  MWC  ijtants  only) 

•  Fugitive  ash  emissions 
Compliance  Schedule: 

•  Large  MWC  ptents'  ■_  ,.,  _  „ ^ 

State  plans  are  re<|uired  to  include  one  o(  the  foHowing  three  retrofit  schedules  (or  compliance  with  regulatory  requirements:  (1)  Full  compli- 
ance or  ctosure  within  1  year  (oMowing  EPA  approval  o(  the  State  plan;  (2)  (ull  compliance  in  1  to  3  years  (oHowing  issuance  of  a  revised 
constnjction  or  speration  permit  if  a  pennit  modifk»tk)n  is  required  or  1  to  3  years  toltowing  EPA  approval  of  the  State  pten  if  a  perniit 
modificatkHi  is  not  required,  provided  the  State  pten  inckjdes  measurable  and  enforceable  incremental  steps  of  progress  toward  compin 
ance;  or  (3)  ctosure  in  1  to  3  years  toHowing  approval  of  the  State  plan,  provided  the  State  pten  includes  a  ctosure  agreement.  If  a  State 
pten  altows  the  second  or  third  scheduling  opttons  (i.e.,  more  than  1  year),  the  State  plan  submitted  to  EPA  must  contain  post-1990  test 
data  for  dtoxins/lirans  (or  all  MWC  units  at  terge  ptents  under  the  extended  schedule.  (See  §  60.21(h)  o(  subpart  B  of  40  CFR  60  for  addn 
tional  information  relating  to  measuratite  and  enforceable  incremental  steps  of  progress  toward  compliance) 

•  SmaR  MWC  plants 
State  plans  must  require  fuH  compliance  or  ctosure  with  regulatory 

requirements  in  3  years  or  less  foOowing  Issuance  of  a  revised 
constructton  or  cperatton  permit  if  a  permit  modification  is  required, 
or  within  3  years  toltowing  EPA  approval  of  the  SUte  pten  if  a  per- 
mit modification  Is  not  required. 

•  State  plans  are  required  to  specify  that  aN  MWC's  at  large  MWC  ptents  for  which  construction  was  commenced  after  June  26,  1987  comply 
«»ith  the  guidelines  for  Hg  and  dtoxins/furans  within  1  year  toltowing  issuance  of  a  revised  constnjction  or  operation  pennit  if  a  permit  modi- 
fication is  required,  or  within  1  year  (olk>wing  EPA  approval  of  the  State  plan,  whichever  is  later. 

•  State  plans  are  lequired  to  specify  that  owners  or  operators  of 
MWCs  comply  wlh  the  operator  training  and  certification  require- 
ments by  6  months  after  startup  or  1  year  after  State  plan  approval 
t>y  the  EPA,  whicfiever  is  later,  (or  terge  plants  and  by  6  months  a(ter 
startup  or  18  morths  after  State  pten  approval  by  the  EPA,  which- 
ever is  teter,  for  small  plants, 
'■signiftoant  change  since  proposal,  and  ttie  ctiange  is  discussed  in  this  preamble. 

•All  concentration  levels  in  the  tabte  are  converted  to /percent  O2.  dry  basis.  .^    ^  ...       .  ...  ^  ^^     ^-^ 

"State  ptens  may  allow  NOx  emissions  averaginq  between  existing  MWC  units  at  a  large  MWC  ptent.  The  daily  weighted  average  NOx  ems- 
sions  concentration  from  the  MWC  units  included  in  the  emissions  averaging  plan  must  comply  writh  the  (oltowing  24-hour  hmits:  180  ppmv  (or 
mass  bum  waterwalli  combustors;  220  ppmv  (or  mass  bum  rotary  watenwall  combustors;  230  ppmv  (or  retuse^Jerived  (ue^  combustors;  220  ppmv 
for  fkjidized  bed  conlbustors;  and  180  ppmv  for  other  combustor  types  (excluding  mass  bum  refractory  combustors).  Refer  to  the  regutatory  text 
of  the  emission  guidelines  tor  additional  requirements.  State  plans  may  also  establish  a  program  to  aHow  emissions  tilling  between  non-contig- 
uous MWC  plants.  SJiich  a  prowam  shall  meet  the  requirements  of  the  Open  Mari<et  Trading  Rule  of  Ozone  Smog  Precursors,  proposed  August 
3,  1995  (60  FR  39638)  as  finaBy  promulgated.  o„      ,^  ^  ,«      ,^  ^    , .     w^,» 

c  Although  not  pari  of  the  dtoxinrturan  Hmit,  the  dtoxin/furan  total  mass  limits  of  30  ng/dscm.  60  ng^dscm,  and  125  ng/dscrn  are  equd  to  about 
0.3  to  0.8  ng'dscm  TEQ,  0.7  to  14  ng/dscm  TEQ,  and  1.7  to  2.9  rm/dscm  TEQ,  respectively.  The  optional  reduced  testing  linrvts  01  15  no^dsem 
and  30  ng/dscm  loia^  mass  are  equal  to  about  0.1  to  0.3  ng/dscm  TEQ  and  0.3  to  0.8  ng/dscm  TEQ,  respectively. 


B.  Significant  Issues  and  Changes  to  the 
Proposed  Guidelines 

The  most  significant  changes  to  the 
proposed  guidelines  are  discussed 
below.  Rationales  for  these  changes  as 
well  as  other  changes  not  discussed 
below  are  provided  in  the  promulgation 
BID  (EPA-453/R-95-0136).  Issues  not 
discussed  below  include  additional 
changes  to  GCP  requirements, 
monitoring  reqiiirements.  recordkeeping 
and  reporting  requirements,  and 
compliance  schedules. 

l.Desimated  Facilities 

Under  the  final  guidelines,  any 
medical,  mimidpal,  industrial 
manufactiuing.  or  other  type  of  waste 
combustion  plant  capable  of  combusting 
greater  than  35  Mg/day  MSW  but 
actually  combusting  less  than  10  Mg/ 
day  of  MSW  is  not  a  designated  facility, 
as  long  as  the  plant  submits  an  initial 
report  and  keeps  certain  records.  This 
exemption  was  not  included  in  the 
proposed  guidelines.  This  exemption  is 
identical  to  the  exemption  in  the 
standards  f(»'  new  sources.  Section 
IV.B.l  provides  further  discussion  of  die 
exemption. 

Under  the  final  guidelines,  a  cofired 
combustor  is  defined  as  a  unit 
combusting  a  fuel  feed  stream  30 
(iercent  or  less  MSW,  as  measured  on  a 
calendar  quarterly  basis.  At  proposal, 
determination  of  status  as  a  cofired 
combustor  was  measured  on  a  daily 
basis.  This  change  is  identical  to  the 
change  made  in  the  standards.  Refer  to 
section  IV.B.l  for  further  disciission  on 
the  change. 

The  imtial  reporting  requirement  in 
the  proposed  guidelines  for  MWC  plants 
with  combustion  capacity  greater  tnan 
25  Mg/day  but  less  than  or  equal  to  35 
Mg/day  is  not  included  in  the  final 
guidelines.  Both  the  proposed  and  final 
guidelines  exempt  plants  with  capacity 
less  than  35  Mg/dav.  Also,  an 
exemption  for  combustion  of  clean 
wood  or  clean  wood  products  is 
included  in  the  final  guidelines.  This 
exemption  is  identical  to  the  exemption 
in  the  standards.  Refer  to. section  IV.B.l 
for  discussion  of  EPA's  rationale  for  this 
exemption. 

2.  Emission  Limits  for  MWC  Metals, 
Acid  Gases,  Organics,  and  Nitrogen 
Oxides,  and  Ash  Fugitive  Emissions 

For  existing  MWC's,  the  MACT  floor 
levels  and  the  emission  limits  for 
several  pollutants  have  been  revised 
since  proposal.  See  the  proposal 
preamble  (59  FR  48228,  September  20, 
1994),  the  promulgation  BID  (EPA-453/ 
R-95-0136),  and  docket  A-90-45  for 
additional  details  on  the  MACT  floor 
analysis  methodology  and  the  selection 
of  MACT. 


Since  proposal,  the  EPA  revised  the 
MACT  floors  for  existing  plants  based 
on  new  permit  information  received  and 
an  updated  inventory  of  operating  MWC 
plants.  This  revision  resulted  in  revised 
MACT  floor  levels  for  various  pollutants 
for  small  and  large  MWC  plants.  The 
revised  MACiT  floor  pollutant  levels  for 
large  plants  have  resulted  in  more 
stringent  MACTT  emission  limits  for  SO2, 
HCI,  and  Pb.  In  addition,  the  revised 
MACT  floors  and  emission  limits  for 
NOx  for  large  plants  include  emission 
levels  based  on  combustor  type. 
Revisions  to  the  MACT  floor  ihat 
resulted  in  revisions  to  the  selected 
MACT  level  of  control  for  specific 
pollutants  are  discussed  below. 

While  the  final  emission  Umits  are 
somewhat  different  from  proposal,  the 
limits  can  be  achieved  using  the  same 
control  technologies  that  were  the  basis 
of  the  proposed  emission  limits.  The 
technology  bases  for  large  and  small 
plants  are  sununarized  in  table  3. 

a.  AflVC  Acid  Gases.  Based  on  the  new 
information  and  test  data  received  after 
proposal  and  the  revised  MACT  floor 
analysis,  the  EPA  revised  the  MACJT 
limits  for  SO2  and  HCI  for  the  final 
guidelines  for  large  plants. 

The  revised  SO2  MACT  floor  for  large 
plants  is  31  ppmv.  The  final  S02 
emission  limit  for  large  plants,  which 
was  set  at  the  MACTT  floor  level  of  35 
ppmv  at  proposal,  is  31  ppmv  because 
of  the  change  in  the  MACT  floor  at 
promulgation. 

The  MACT-based  SOj  limit  of  80 
ppmv  for  small  plants  has  not  changed 
from  proposal;  however,  the  SO2  MACT 
floor  for  small  plants  is  revised  to  98 
ppmv.  Because  the  revised  floor  is  more 
stringent  than  the  proposal  floor  (the 
floor  at  proposal  was  118  ppmv),  the 
EPA's  conclusion  that  acid  gas  controls 
will  be  needed  to  achieve  the  floor 
remains  the  same.  In  addition,  the  EPA's 
conclusion  that  a  lower  emission  rate  of 
80  ppmv  is  achievable  at  minimal  cost 
also  remains  the  same.  Therefore,  the 
final  SO2  emission  limit  for  small  plants 
remains  at  80  ppmv. 

The  revised  HCI  MACT  floor  for  large 
plants  is  31  ppmv.  The  final  HCI 
emission  limit  for  large  plants,  which 
was  set  at  the  MACJT  floor  level  of  35 
ppmv  at  proposal,  is  31  ppmv  because 
of  the  change  in  the  MACT  floor  at 
promulgation. 

b.  MWC  Metals.  Based  on  the  new 
information  and  test  data  received  after 
proposal  and  the  revised  MACT  floor 
analysis,  the  Pb  limit  for  large  plants 
was  revised  for  the  final  guideUnes.  The 
proposed  Pb  MACT  emission  level  for 
large  plants  was  0.50  mg/dscm; 
however,  the  revised  Pb  MACT  floor 
emission  level  for  large  plants  is  0.49 


mg/dscm.  Therefore,  the  final  Pb 
emission  limit  for  large  plants  has  been 
revised  to  0.49  mg/dscm. 

c.  MWC  Organics.  The  dioxin/furan 
emission  limits  for  large  and  small 
plants  were  revised  since  proposal.  The 
MACT  floor  for  dioxins/furans  for 
MWC's  at  large  plants  is  126  ng/dscm 
total  mass.  As  documented  in  the 
preambles  to  these  proposed  guidelines 
(59  FR  48228,  September  20, 1994)  and 
the  promulgated  subpart  Ca  guidelines 
(56  FR  5514,  February  11. 1991),  in 
combination  with  GCP.  SD/ESP  systems 
can  achieve  dioxin/furan  total  mass 
emissions  of  60  ng/dscm  and  SD/FF 
systems  can  achieve  dioxin/furan  total 
mass  emissions  of  30  ng/dscm. 
Therefore,  the  MACT  floor  of  126  ng/ 
dscm  can  be  achieved  with  either  SD/ 
ESP  or  SD/FF  systems. 

When  determining  the  final  MACT 
standard  (which  may  be  more  stringent 
than  the  MACT  floor),  section  129(a)(2) 
requires  the  Administrator  to  consider 
certain  factors,  including  the  cost  of 
achieving  the  emission  reduction.  In  the 
Administrator's  judgment,  it  would  be 
prohibitively  expensive  and 
unreasonable  to  require  existing  MWC's 
with  ESP's  that  can  meet  a  dioxin/furan 
emission  limit  of  60  ng/dscm  to  retrofit 
an  SD/FF  in  order  to  achieve  an 
additional  30  ng/dscm  reduction  in 
emissions.  For  example,  at  a  typical 
1,400  Mg/day  MWC  plant  already 
equipped  with  an  SD/ESP,  the  capital 
cost  to  remove  the  ESP  and  retrofit  a 
new  FF  would  be  about  $14  million. 
This  cost  would  be  in  addition  to  paying 
the  remaining  debt  for  a  relatively  new 
ESP  (about  $5  million  including  interest 
payments)  and  would  result  in  a 
relatively  small  increase  in  control 
device  efficiency. 

For  the  final  rule,  the  Administrator 
considered  several  regulatory  options 
more  stringent  than  the  MACT  floor; 
however,  because  of  this  high  pollution 
control  device  retrofit  cost,  the 
Administrator  decided  to  set  separate 
MACT  limits  for  MWC's  with  ESP-based 
control  systems  and  MWC's  with 
nonESP-based  control  systems.  For 
MWC's  with  ESP-based  control  systems, 
the  EPA  selected  a  MACT  level  of  60  ng/ 
dscm  total  mass,  based  on  the 
performance  of  SD/ESP  systems.  For 
MWC's  using  or  retrofitting  nonESP- 
based  control  systenw,  the  EPA  selected 
a  MACT  level  of  30  ng/dscm  total  mass, 
based  on  the  performance  of  SD/FF 
systems.  The  number  of  MWC  plants 
that  will  comply  by  using  an  SD/ESP 
will  be  limited  (only  about  10  percent 
of  the  MWC  plants).  The  vast  majority 
of  MWC's  are  expected  to  use  SD/FF 
systems  to  comply. 
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The  MACT  floof  for  dioxins/fiirans  at 
small  MWC  plant^  is  1.500  ng/dscm 
total  mass.  As  witk  large  MWC  plants, 
the  final  emission  guidelines  limit  for 
dioxins/furans  is  more  stringent  than 
the  MACT  floor.  Tlie  final  guideline 
limit  for  dioxins/ftjrans  at  small  MWC 
plants  is  125  ng/dfcm  total  mass  and  is 
based  on  DSl/ESP  technology. 

The  final  MACT  limit  for^  is  based 
on  use  of  activate*)  carbon  injection. 
Activated  carbon  lijection  technology 
used  in  combination  with  DSI/ESP,  SD/ 
ESP.  or  SD/FF  technology  is  expected  to 
result  in  supplemental  dioxin/furan 
control,  reducing  dioxin/furan 
emissions  from  thfse  control  systems  by 
more  than  50  percent.  The  final  MACT 
guideline  levels  fair  dioxins/furans  for 
existing  units  at  small  and  large  plants 
do  not  consider  si^plemental  dioxin/ 
furan  control  from  activated  carbon 
injection  because  «n  insufficient  amount 
of  emissions  data  ixist  to  adequately 
determine  the  performance  level  of 
activated  carbon  injection  retrofitted  to 
existing  MWC  air  pollution  control 
systems.  Nonethel^s,  it  is  expected  that 
the  use  of  activateil  carbon  injection 
will  result  in  addinonal  reduction  of 
dioxins/furans  to  levels  below  the 
emission  limits  in  the  final  guidelines. 

As  with  the  standards  for  new 
MWC's.  the  final  guidelines  include  a 
provision  that  allows  less  frequent 
dioxin/furan  testing  if  a  plant  is 
achieving  a  signifitiantly  lower  level  of 
dioxinyfujan  emisyions  (15  ng/dscm  for 
MWC's  at  large  plAnts  and  30  ng/dsan 
for  MWCs  at  smal  plants).  This  option 
will  encourage  optimal  performance  and 
minimal  emissions.  Refer  to  section 
IV.B.7  for  a  description  of  the 
alternative  testing  schedule. 

Relative  to  the  proposal,  the  optional 
TEQ  format  of  the  proposed  dioxin/ 
fiiran  emission  limits  was  removed  in 
the  final  standard^,  as  explained  in 
section  IV.B.2.C.  Although  not  part  of 
the  dioxin/furan  limit,  the  dioxin/furan 
total  mass  limits  of  30  ng/dscm,  60  ng/ 
dscm,  and  125  ng/dscm  are  equal  to 
about  0.3  to  0.8  no^dscm  TEQ,  0.7  to  1.4 
ng/dscm  TEQ,  and  1.7  to  2.9  ng/dscm 
TTpQ,  respectively. 

d.  Nitntgen  Oxides.  After  considering 
data  submitted  by  commenters 
regarding  requiring  SNCR  for  MWC 
units  at  large  plants  where  some  could 
already  achieve  tfa|B  MACT  floor  level 
without  SNCR.  th^  EPA  changed  the 
proposed  NOx  emission  limit  of  180 
ppmv  for  all  large  plants.  The  NOx 
MACT  floor  was  revised  by  calculating 
the  MACT  floor  separately  for  each 
subcategory  of  combustor  type,  and  the 
MACT  limits  are  being  promulgated  at 
levels  equivalent  tb  the  MACT  floors  for 
each  combustor  type.  The  final 


guideline  MACT  limits  are:  200  ppmv 
for  mass  bum  waterwall  combustors; 
250  ppmv  for  refuse-derived  fuel 
combustors;  250  ppmv  for  mass  bum 
rotary  waterwall  combustors;  240  ppmv 
for  fluidized  bed  combustors;  no  limit 
for  mass  bum  refractory  combustors; 
and  200  ppmv  for  other  combustors  not 
listed  above. 

In  addition,  the  EPA  has  revised  the 
emission  guidelines  to  allow  States  to 
include  in  their  State  plans  options  for 
averaging  of  emissions  from  units 
within  a  large  MWC  plant,  and  for 
trading  emissions  between  MWC  plants. 
The  plant  average  emission  limits  for 
units  being  included  in  an  emissions 
averaging  plan  within  a  plant  are 
approximately  10  percent  less  than  the 
MACT  limits  for  each  combustor  type, 
as  follows:  180  ppmv  for  mass  bum 
waterwall  combustors;  220  ppmv  for 
mass  bum  rotary  waterwall  combustors; 
230  ppmv  for  refuse-derived  fuel 
combustors;  220  ppmv  for  fluidized  bed 
combustors;  and  180  ppmv  for  other 
combustor  types  (excluding  mass  bum 
rotary  refractory  combustors).  Emissions 
trading  between  units  at  noncontiguous 
plants  must  be  consistent  with  the 
requirements  of  the  Open  Market 
Trading  Rule  for  Ozone  Smog 
Precursors,  proposed  August  3, 1995  (60 
FR  39668),  as  filially  promulgated.  Until 
the  Open  Market  trading  rule  is 
finalized,  it  is  not  possible  to  reference 
the  rule  in  the  guidelines  text.  In  the 
interim,  the  guideline  text  indicates 
NOx  emissions  trading  must  be 
approved  by  the  Administrator  prior  to 
implementation.  After  the  Open  Market 
Trading  Rule  is  finalized,  it  is 
preapproved  for  use  under  the 
guidelines. 

e.  Fugitive  Ash  Emissions.  The 
emission  limit  for  fugitive  ash  emissions 
under  the  final  guidelines  is  visible 
emissions  no  more  than  5  percent  of  the 
time  from  ash  conveying  and  transfer 
systems  at  MWC's.  An  exemption  for 
maintenance  and  repair  activities  has 
been  added.  These  same  changes  were 
made  to  the  standards  for  new  sources. 
See  the  discussion  of  the  standards  in 
section  rV.B.2.e  for  an  explanation  of 
the  reasons  for  these  changes. 

3.  Good  Combustion  Practices 

The  final  CO  guidelines  include  an 
additional  category  of  combustor 
technology  referred  to  as  "spreader 
stoker  coal/RDF  mixed  fuel-fired 
combustors,"  which  is  assigned  the 
same  CO  limit  and  averaging  time  as  the 
RDF  stoker  combustor  category  (200 
ppmv,  24-hour  averaging  time).  In  the 
final  guidelines,  the  category  of 
combustors  referred  to  in  the  proposal 
as  "coal/RDF  mixed  fuel-fired 


combustors"  was  revised  to  "pulverized 
coal/RDF  mixed  fuel-fired  combustors," 
and  the  CO  limit  and  averaging  time 
remains  the  same  as  proposed  (150 
ppmv,  4-hour  averaging  time).  These 
same  changes  were  made  to  the 
standards  for  new  sources.  See  the 
discussion  of  the  standards  in  section 
rV.B.3  for  an  explanation  of  the  reasons 
for  these  changes. 

4.  Operator  Training  and  Certification 

As  discussed  in  section  IV.B.4  for  the 
standards  for  new  sources,  the  EPA  has 
clarified  the  provisional  certification 
requirements  and  revised  the  schedule 
for  full  certification  of  chief  facility 
operators  and  shift  supervisors  to  allow 
sufficient  time  to  schedule  exams.  As 
stated  in  the  proposal  preamble,  a  State- 
approved  ASME-eqiiivalent  certification 
program  may  be  substituted  for  ASME 
certification. 

For  large  plants,  the  final  guidelines 
specify  that  a  State  plan  must  require 
chief  fedlity  operatora  and  shift 
supervisors  to  obtain  ASME  provisional 
certification  by  1  year  after  State  plan 
approval  or  6  months  after  startup, 
whichever  is  later.  In  addition,  a  State 
plan  must  require  that,  by  the  same 
date,  these  personnel  obtain  full 
certification  or  be  scheduled  with 
ASME  to  take  the  ASME  fiill 
certification  exam  (instead  of  actually 
obtaining  full  certification  within  1  year 
asproposed). 

For  small  plants,  the  final  guidelines 
specify  that  a  State  plan  must  require 
chief  facility  operators  and  shift 
supervisors  to  obtain  ASME  provisional 
certification  by  18  months  after  State 
plan  approval  or  6  months  after  startup, 
whichever  is  later.  In  addition,  a  State 
plan  must  require  that,  by  the  same 
date,  these  personnel  obtain  full 
certification  or  be  scheduled  with 
ASME  to  take  the  ASME  full 
certification  exam  (instead  of  actually 
obtaining  fiill  certification  within  1  year 
as  proposed). 

5.  Air  Curtain  Incinerators 

No  changes  were  made  to  the 
proposed  guidelines  for  air  curtain 
incinerators.  As  discussed  in  section 
V.B.I,  the  final  guidelines  do  not  cover 
combustion  of  dean  wood;  therefore,  air 
curtain  incinerators  combusting  only 
clean  wood  are  not  covered  by  the 
guidelines. 

6.  Compliance  and  Performance  Testing 

Under  the  final  guidelines.  State  plans 
must  specify  that  all  plants  are  required 
to  perform  annual  performance  testing 
for  dioxin/furan  emissions.  However,  a 
provision  for  less  fi«quent  testing  has 
been  added  to  encourage  plants  to 
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optimize  performance  and  achieve 
emission  levels  significantly  lower  than 
the  dioxin/furan  emission  limits  in  the 
final  guidelines.  State  plans  may  require 
that,  to  take  advantage  of  this  provision, 
existing  MWC's  must  meet  a  dioxin/ 
furan  level  of  15  ng/dscm  (large  plants) 
or  30  ng/dscm  (small  plants),  for  2 
consecutive  yeare.  Refer  to  the 
discussion  on  the  standards  for  new 
MWC's  under  section  IV.B.7  for  a 
description  of  this  reduced  testing 
schedule. 

7.  Reporting  and  Recordkeeping 
Requirements  and  Compliance 
Schedules 

Reporting  requirements  have  been 
changed  fttjm  quarterly  to  annual 
(semiannual  if  exceeding  the  emission 
limit  for  any  pollutant)  to  reduce  the 
economic  burden  on  MWC's.  Refer  to 
section  IV.B.8  for  an  explanation  of  the 
reasons  for  this  change. 

The  EPA  revised  the  proposed 
compliance  schedule  for  large  and  small 
plants  to  allow  more  time  for  small 
plants  to  comply  with  the  guidelines 
and  to  clarify  the  schedule  for  plants 
that  select  to  close  down  operation 
rather  than  retrofit  to  comply  with  the 
guidelines.  The  final  compliance 


schedule  is  as  follows.  For  large  MWC 
plants.  State  plans  may  allow  three 
alternative  compliance  schedules:  (1) 
Full  compliance  or  closure  within  1 
year  following  approval  of  the  State 
plan;  (2)  fiill  compliance  in  1  to  3  years 
following  issuance  of  a  revised 
construction  or  operation  permit  if  a 
permit  modification  is  required  or  1  to 
3  yeare  following  approval  of  the  State 
plan  if  a  permit  modification  is  not 
required,  provided  the  State  plan 
includes  measurable  and  enforceable 
incremental  steps  of  progress  toward 
compliance;  or  (3)  closure  in  1  to  3  years 
following  approval  of  the  State  plan, 
provided  the  State  plan  includes  a 
closure  agreement.  If  a  State  plan  allows 
the  second  or  third  scheduling  options 
(i.e.,  more  than  1  year),  the  State  plan 
submitted  to  EPA  must  include  post- 
1990  test  data  for  dioxins/furans  for  all 
MWC  units  at  large  plants  under  the 
schedule.  For  small  MWC  plants.  State 
plans  must  require  full  compliance  or 
closure  in  up  to  3  years  following 
issuance  of  a  revised  construction  or 
operation  permit  if  a  permit 
modification  is  required,  or  3  years 
following  approval  of  the  State  plan  if 
a  permit  modification  is  not  required. 


C.  Impacts  of  the  Guidelines 

The  final  guidelines  can  be  achieved 
by  designated  facilities  that  utilize  the 
same  control  technologies  that  were  the 
basis  for  the  proposed  guidelines.  The 
basis  for  the  MACT  guidelines  selected 
at  both  proposal  and  promulgation  is 
GCP/SD/ESP(or  FF)/SNCR  and  carbon 
injection  for  large  plants  and  GCP/DSI/ 
ESP  and  carbon  injection  for  small 
plants.  Because  the  technology  basis  for 
the  final  guidelines  is  the  same  as  at 
proposal,  the  impacts  analysis  presented 
at  proposal  has  not  been  revised  for  the 
promulgated  mle.  Table  4  provides  a 
brief  summary  of  the  air  and  cost 
impacts  of  the  guidelines.  The  summary 
in  table  4  provides  impacts  estimates 
based  on  two  baseline  scenarios:  A  pre- 
1989  baseline  (control  level  prior  to  the 
1991  subpart  Ca  guidelines)  and  a  1991 
baseline  (control  level  after  the  1991 
subpart  Ca  guidelines.)  Refer  to  the 
preamble  to  the  proposed  guidelines  (59 
FR  48228)  for  a  detailed  summary  of 
these  air  and  control  cost  impacts,  as 
well  as  a  discussion  of  the  water,  solid 
waste,  energy,  and  economic  impacts  of 
the  guidelines. 


Table  4.— Impacts  of  the  1991  Subpart  Ca  and  Promulgated  Subpart  Cb  Guidelines 


Parameter 


Characteristics  of  Existing  MWC's: 

Combustion  capacity  (10*  Mg/yr)  .... 

Number  of  MWC  plants ~ 

Cost  (1990  Dollars): 

Capital  cost  ($10*) 

AnnuaHzed  cost  ($10«/yr)  _ 

Average  cost  increase  ($/Mg  MSW  comlwsted) 
/Snnual  Emissions  Reduction  (Mg/yr): 

SO2 


HO 

PM 

Cd. 

Pb  . 

Hg. 

NOx 


1991  subpart  Ca 
guidelines' 


35.9 
158 


Total  dioxins/furans  (kg/yr) 


168 
6.40 

25,000 

36.000 

1,100 

2 

30 

11 

0 

117 


Promulgated  1995 
sut>part  Cb  guide- 
lines' 


39.0 
179 

2.100 
445 
13.60 

43,000 

56,000 

3,100 

5 

83 

47 

19,000 

157 


Increment  of  pro- 
mulgated 1995 

subpart  Cb  guide- 
lines over  the 
1991  subpart  Ca 
guidelines'* 


3.1 
21 

1,212 
277 
7.20 

18.000 

20,000 

2,000 

3 

63 

36 

19,000 

40 


sirsreSj«Ttsrt^!iSi^r,isr^'K^r,:5is^^ 


"The  impacts 

Cb  guidelines  (based  on  a  pre- 1989  baseline) 


The  national  impacts  estimates 
provided  in  table  4  and  discussed  in  the 
proposal  preamble  represent  EPA's 
estimate  of  the  upper  limit  of  impacts 
that  would  result  from  implementation 
of  the  guidelines.  To  the  extent  that  any 
existing  MWC's  close  rather  than 
comply  with  the  guidelines  or  switch  to 
other  disposal  options  that  may  cost 


less,  the  national  costs  will  be  lower  and 
air  emissions  will  be  less. 

A  number  of  comments  were  received 
on  the  possible  effects  on  EPA's  costing 
analysis  following  the  recent  Supreme 
Court  decision  that  'flow  control"  is 
unconstitutional.  The  EPA  considered 
the  effect  of  flow  control  on  the 
financing  of  existing  MWC's.  In 


summary,  the  EPA  finds  that  if  MWC's 
raise  tipping  fees  to  cover  the  increased 
costs  of  these  regulations,  then  the  lack 
of  "flow  control"  will  likely  result  in  a 
shift  of  some  wastes  to  other  disposal 
options.  The  combined  impacts  of  no 
flow  control  and  increased  tipping  fees 
on  individual  MWC's  and 
municipalities  are  likely  to  be  very 
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place-specific  de^nding  on  the  relative 
tipping  fees  of  MWC's  and  other 
disposal  options,  itransportation  costs, 
ana  institutional  factors.  If  tipping  fees 
are  not  raised  to  ^fbei  emission  control 
costs,  then  operators  of  MWC's  wiH 
have  to  finance  the  costs  of  the 
regulations  out  o(  ourent  revenues. 

The  EPA  has  identified  several  ways 
that  State  and  loc»l  governments  can 
guarantee  a  contiiiued  source  of  MSW 
for  the  MWC's  and  provide  funds  from 
the  general  revenue  to  support  the 
operation  of  MWC  facilities, 
accomplishing  sofne  of  the  outoHnes 
that  flow  control  can  produce, 
including:  (1)  Govermnent  provision  of 
collectioa  services;  (2)  contractor 
proviaicm  of  collectiiHi  services  under 
government  contmct;  (3)  Cranchising 
collection  and  hapling  to  designated 
fiadlities:  (4)  subsidiring  facilities  btxa 
the  general  revenues;  and  (5)  supp<»ting 
integrated  solid  waste  manag«nait 
programs  from  tha  general  revenue. 

VL  Adnmuatratiie  Reqniraments 

This  section  addresses  the  folloMring 
administrative  requirements:  Docket, 
Paperwork  Reduction  Act,  Executive 
Orders  12866  and  12875,  Unfunded 
Mandates  Act,  Regulatory  Flexibility 
Act,  and  Clean  Aif  Act  Procedural 
Requirements,     j 

A.  Docket 

The  docket  is  ai  organized  and 
complete  file  of  ajl  the  information 
considered  in  the  development  of  this 
rulemaking.  The  f  rincipal  purposes  of 
the  docket  are:  (ll  To  aUow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  eSisctively  participate 
in  the  rulemaking  process;  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review,  except  for  interagency  review 
material.  42  U.S.C  §  7607(d)(7)(A).  The 
docket  number  for  this  rulemaldng  is  A- 
90-45.  Docket  No.  A-89-08  also 
includes  background  information  for 
this  rulemaking  that  supported  the 
proposal  and  proifiulgation  of  the 
subpart  Ea  standards  and  subpart  Ca 
guidelines.  I 

B.  Paperwork  Reduction  Act 

The  informatiot  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  $udget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1506.5)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  OPPE  Re^latory  Information 
Division;  U.S.  Entironmental  Protection 
Agency  (2136);  401  M  St..  S.W.; 
Washington,  DC  20460  or  by  calling 


(202)  260-2740.  This  ICR  document  is 
also  available  on  the  EPA's  TTN  Clean 
Air  Act  Amendments  eiectronic  bulletin 
board.  See  the  SUPPtEMENTARY 
MFOmiATlON  section  of  Uiis  preamble  for 
information  on  accessing  EPA's  TTN 
electronic  bulletin  board. 

The  information  required  to  be 
collected  by  this  rule  is  necessary  to 
identify  the  regulated  entities  who  are 
subject  to  the  rule  and  to  ensure  their 
compliance  with  the  rule.  The 
recordkeeping  and  reporting 
requirements  are  mandatory  and  are 
being  established  under  autiiority  of 
Secticm  114  of  the  Act  All  information 
submitted  as  part  of  a  report  to  the 
Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  fnth  in  Title  40,  Chapter  1, 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  2;  41 
FR  36902,  September  1, 1976,  amended 
by  43  FR  39999.  September  28, 1978:  43 
FR  42251,  September  28, 1978;  44  FR 
17674,  March  23, 1979). 

The  annual  reporting  and 
recordkeeping  burden  presented  in  this 
ICR  document  reflects  only  part  of  the 
btuden  imposed  by  this  rule.  The  rest  of 
the  burden  was  presented  to  and 
approved  by  the  OMB  in  an  ICR 
document  in  1991  for  the  subpart  Ea 
NSPS  promulgated  in  February  1991. 
The  ICR  dociunent  that  accompanied 
the  subpart  Ea  rulemaking  summarized 
the  reporting  and  recordkeeping 
requirements  that  MWC  owners  and 
operators  of  large  MWC  units  are 
required  to  follow  to  demonstrate 
compliance  with  the  1991  NSPS.  As 
explained  elsewhere  in  this  document, 
the  Clean  Air  Act  Amendments  were 
passed  by  Congress  in  1990,  and  they 
included  section  129  that  directs  the 
Administrator  to  extend  the  NSPS  to 
small  MWC  plants,  as  well  as  to  include 
emission  limits  for  additional  pollutants 
and  siting  requirements.  This  ICR 
document  for  subpart  Eb  presents  this 
additional  burden  imposed  by  section 
129  of  the  Act,  by  summarizing  the  total 
annual  burden  on  small  plants  (i.e.,  for 
the  reporting  and  recordkeeping 
requirements  associated  with  all 
pollutant  emission  limits  and  siting) 
and  the  additional  annual  burden  on 
large  MWC  plants  (i.e.,  only  for 
requirements  associated  with  Cd,  Pb, 
Hg,  and  fugitive  ash  emission  limits  and 
siting). 

The  total  annual  reporting  and 
recordkeeping  burden  summarized  in 
this  ICR  document  for  this  collection 
averaged  over  the  first  3  years  of  NSPS 
application  to  new  MWC's  is  estimated 
to  be  about  69,700  person  hours  per 
year.  This  would  be  the  estimated 


annual  burden  for  64  respondents  (i.e., 
MWC  units).  This  is  a  worst-case  burden 
estimate,  as  discussed  under  section 
IV.C.  If  fewer  MWC  units  are 
constructed  than  have  been  projected, 
then  the  burden  will  be  less  than 
reported  here.  The  average  burden  per 
respondent  is  about  1,100  person  hoivs 
per  year.  The  rule  requires  an  initial 
one-time  notification  from  each  new 
MWC  regarding  all  pollutant  emission 
levels  and  siting  and  subsequent  annual 
compliance  reports  regarding  all 
pollutant  emission  levels.  Additionally, 
if -any  of  the  pollutant  emission  limits 
are  exceeded,  respondents  would  be 
required  to  submit  semi-annual  reports. 
The  rule  includes  continuous 
monitoring  requirements  for  SO2, 
opsdty,  CO,  CO2,  O2  and  annual  stack 
testing  requirements  for  PM,  dioxins/ 
fiirans,  opacity,  HCl,  Cd,  Pb,  Hg,  and 
fugitive  ash.  Efforts  were  made  to 
reduce  the  burden  on  small  plants  by 
allowing  them  to  test  emissions  once 
every  3  years  instead  of  annually  if  they 
demonstrate  that  they  consistenUy  meet 
the  emissions  requirements.  This 
burden  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Comments  on  the  ICR  document  are 
requested,  including  the  Agency's  need 
for  the  information  presented  in  this  ICR 
document,  the  accuracy  of  the  provided 
burden  estimates,  and  any  suggested 
methods  for  minimizing  respondent 
burden.  Send  comments  on  the  ICR  to 
the  Director,  OPPE  Regulatory 
Information  Division;  U.S. 
Enviroiunental  Protection  Agency 
(2136);  401  M  St.  S.W.;  Washington,  DC 
20460:  and  to  the  Office  of  Information 
and  Regulatory  AfEairs,  Office  of 
Management  and  Budget,  725  17th  St. 
N.W.:  Washington,  DC  20503;  marked 
"Attention:  Desk  Officer  for  EPA". 
Include  the  ICR  number  in  any 
correspondence.  Since  the  OMB  is 
required  to  make  a  dedsfon  concerning 
the  ICR  between  30  and  60  days  aiter 
December  19, 1995,  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  by  January  18, 1996. 
The  EPA  will  publi^  a  response  to 


OMB  and  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal  in  a 
subsequent  Federal  Register  notice. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant,"  and  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 

•  productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  promulgated  standards 
for  new  sources  will  not  be  a 
"significant"  rule  because  the  annual 
effect  on  the  economy  is  expected  not  to 
exceed  $43  million  over  the  cost  of  the 
existing  subpart  Ea  standards.  However, 
the  EPA  considers  these  promulgated 
standards  to  be  "significant"  because  of 
their  relationship  to  the  guidelines  for 
MWC's  that  are  also  being  promulgated 
today.  The  final  guidelines  will  cost 
$450  million  per  year  or  less  based  on 
a  baseline  prior  to  the  effective  date  of 
the  subpart  Ea  standards.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
are  docimiented  in  the  public  docket  for 
this  rulemaking. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  the  EPA 
must  prepare  a  statement  to  accompany 
any  rule  where  the  estimated  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  will  be  $100  million 
or  more  in  any  1  year.  Section  203 
requires  the  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule.  Under 
section  205(a),  die  EPA  generally  must 


select  the  "least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule" 
and  is  consistent  with  statutory 
requirements.  The  EPA  has  complied 
with  section  205  of  the  Unfunded 
Mandates  Act,  by  promulgating  a  rule 
that  is  the  most  cost-effective  alternative 
for  regulation  of  these  sources  that 
meets  the  statutory  requirements  under 
the  Clean  Air  Act.  For  Hg  and  dioxins/ 
furans,  the  EPA  adopted  standards  that 
are  more  stringent  than  the  MACT  floor 
level  of  control.  In  the  case  of  dioxins/ 
furans,  the  EPA  concluded  that  a 
standard  more  stringent  than  the  MACT 
floor  can  be  achieved  at  little  or  no  cost, 
and  thus  represents  the  most  cost- 
effective  control.  In  the  case  of  Hg,  the 
MACT  floor  emissions  level  is  equal  to 
current  uncontrolled  levels.  However, 
the  EPA  concluded,  after  considering 
the  requisite  factors  in  section  129(a)(2), 
that  an  uncontrolled  floor  level  could 
not  be  justified  under  the  Clean  Air  Act 
and  that  a  more  stringent  emissions 
standard  based  on  the  use  of  carbon 
injection  as  an  add-on  control  would  be 
cost-effective.  The  EPA  was  unable  in 
this  rulemaking  to  identify  any 
alternatives  other  than  carbon  injection 
for  control  of  Hg  emissions.  To  the 
extent  that  section  205(a)  of  the 
Unhinded  Mandates  Reform  Act 
tUMRA)  may  be  read  to  have  the  EPA 
consider  a  less  stiingent  level  of  Hg 
control,  the  EPA  concluded  that  such  an 
alternative  would  be  "inconsistent  with 
law"  within  the  meaning  of  section 
205(b)(2)  of  the  UMRA.  Accordingly,  tiie 
alternative  selected  for  Hg  is  the  most 
cost-effective  one  available  under  these 
circumstances. 

The  unfunded  mandates  statement 
under  section  202  must  include:  (1)  A 
citation  of  the  statutory  authority  under 
which  the  rule  is  proposed,  (2)  an 
assessment  of  the  costs  and  benefits  of 
the  rule  including  the  effect  of  the 
mandate  on  health,  safety  and  the 
environment,  and  the  Federal  resources 
available  to  defray  the  costs.  (3)  where 
feasible,  estimates  of  future  compliance 
costs  and  disproportionate  impacts 
upon  particular  geographic  or  social 
segments  of  the  nation  or  industry.  (4) 
where  relevant,  an  estimate  of  the  effect 
on  the  national  economy,  and  (5)  a 
description  of  the  EPA's  consultation 
with  State,  local,  and  tribal  officials. 

Since  this  rule  is  estimated  to  impose 
costs  to  the  private  sector  and 
government  entities  in  excess  of  $100 
million,  the  EPA  has  prepared  the 
following  statement  with  respect  to 
these  impacts. 


1.  Statutory  Authority 

The  statutory  authority  for  this 
rulemaking,  sections  111  and  129  of  the 
Clean  Air  Act.  is  fully  discussed  in 
section  II  of  this  preamble.  The  rule 
establishes  emission  guidelines  for 
existing  MWC's  and  standards  of 
performance  for  new  MWC's. 

Section  129(a)(2)  requires  the 
Administrator  to  promulgate  standards 
for  new  solid  waste  incinerator  units 
and  emission  guidelines  for  existing 
units  that  "reflect  the  maximum  degree 
of  reduction  in  emissions  of  air 
pollutants  listed  under  section  (a)(4) 
that  the  Administrator,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  non-air- 
quality  health  and  environmental 
impacts  and  energy  requirements, 
determines  is  achievable  for  new  or 
existing  units  in  each  category.  The 
Administrator  may  distinguish  among 
classes,  types  (including  mass-bum. 
refuse-derived  fuel,  modular  and  other 
types  of  units),  and  sizes  of  units  within 
a  category  in  establishing  such 
standards*   *   •"42  U.S.C  §  7429(a)(2) 
(emphasis  added).  This  is  commonly 
referred  to  as  maximum  achievable 
control  technology,  or  MACT.  Section 
129(a)(2)  further  defines  a  minimum 
level  of  stringency  that  can  be 
considered  for  MACT  standards — 
commonly  referred  to  as  the  MACT 
floor — which  for  new  units,  is  the  level 
of  control  achieved  by  the  best 
controlled  similar  unit,  and  for  existing 
units,  is  the  level  of  control  achieved  by 
the  average  of  the  best  performing  12 
percent  of  units  in  the  category.  Id. 

In  the  final  rule,  the  Administrator 
determined  for  new  MWC's  that  MACT 
for  all  pollutants  was  equivalent  to  the 
pollutants'  MACT  floor  levels— i.e..  the 
MACT  floor  levels  reflect  the  maximum 
achievable,  cost-effective  reduction  in 
emissions  of  the  air  pollutants  specified 
in  section  129(a)(4)  of  the  Clean  Air  Act. 
The  promulgated  MACT  levels  reflect 
the  performance  of  emission  control 
technology  that  is  in  commercial  use  at 
the  best  controlled  similar  source  (i.e., 
an  MWC  equipped  with  an  SD/FF 
system,  carbon  injection,  and  SNCR,  in 
combination  with  GCP's).  The 
September  20. 1994  proposed  standards 
were  more  stringent  than  the  MACT 
floor  levels  because  the  proposed  levels 
were  based  on  carbon  injection 
technology,  which  was  not  in 
commercial  use  at  the  time  of  proposal. 
Since  proposal,  a  dozen  MWC  units 
equipped  with  carbon  injection 
technology  have  initiated  operation; 
thus,  the  best  controlled  similar  unit  in 
the  final  rule  includes  carbon  injection 
(i.e..  basis  for  the  MACT  floor). 
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For  e)dsting  MWC's,  some  of  the 
emissiooi  limits  included  in  the 
emissicNi  guidelines  promulgated  today 
are  the  same  as  tjie  final  MACT  floor 
levels.  For  several  pollutants,  however, 
the  Administrator  decided,  consistent 
with  section  129|aK2)  after  considering 
costs  and  non-alD-quality  health  and 
environmental  ii^pacts  and  energy 
reqiurements,  to  aet  MACT  standards 
man  stringent  thjan  the  MACT  floor, 
since  more  strin^nt  levels  could  be 
achieved  at  either  no  additional  cost,  or 
minimal  costs.  The  MACT  floor  levels 
for  add  gases  and  PM  are  stringent 
enough  fat  existilig  units  at  both  small 
and  laige  plants  tkut  they  require  an 
acid  gas/PM  conth>l  system.  Since  an 
acid  gas/PM  control  system  also 
controls  emissions  of  all  regulated 
pollutants  except!  Hg  and  NOx. 
establishing  emission  limits  for  acid 
gases  and  PM  efiiactively  establishes 
emission  limits  fdr  the  other  pollutants 
(except  Hg  and  NO.).  The  cost  to 
comply  writh  the  (elected  emission 
limits  relative  to  the  cost  of  the  acid  gas/ 
PM  control  system  are  minimal. 

For  example,  the  same  acid  gas/PM 
control  system  th^t  owners  and 
operators  of  MWC's  need  to  meet  the 
MACT  emissions  guideline  levels  for 
SO2  and  PM  also  controls  dioxins/ 
furans  to  levels  mpre  stringent  than  the 
dioxin/fiiran  MACT  floor  level.  Thus, 
the  Administratot  determined  that  the 
final  dioxin/fiirail  emission  guidelines 
may  be  achieved  at  no  additional 
control  costs,  fai  the  final  r\ile.  fcw 
MWC's  at  large  pl^ts.  the 
Administrator  diaUnguished  between 
the  dioxin/furan  «nissi<Hi  guidelines  for 
MWC's  equippediwith  ESP-based 
control  s^ems  a$d  MWC's  equipped 
with  nonikSP-based  control  systons.  In 
the  Administratoi's  judgment,  it  would 
be  prohibitively  expensive  and 
unreasonable  to  require  existing  ESP's 


that  pn  meet  a  limit  of  60  ng/dscm  to 
retrofit  an  SD/FF  in  order  to  achieve 
additional  reduction  in  emissions 
b^ond  the  MACT  floor  (see  the 
proposal  preamble,  50  FR  48228, 
September  20, 1994.  for  a  more  detailed 
discussion).  For  the  final  rule,  the 
Administrator  considered  several 
regulatory  options  more  stringent  than 
the  MACT  floor;  however,  because  of 
the  high  cost  of  pollution  control  device 
retrofit,  the  Administrator  determined 
that  MACT  for  dioxins/fiirans  emitted 
from  MWC's  with  ESP-based  control 
systems  is  60  ng/dscm,  and  MACT  for 
dioxins/furans  emitted  from  MWC's 
with  SD/FF  systems  is  30  ng/dscm. 

The  MACT  floor  for  Hg  is  0.36  mg/ 
dscm.  and  MACT  for  Hg  is  more 
stringent  than  the  MACT  floor  at  a  level 
of  0.080  mg/dscm.  To  achieve  the  Hg 
emission  limit  in  the  emission 
guidelines,  carbon  injection  will  be 
required  (this  exceeds  MACT  floor 
requirements).  Because  of  the  toxicity 
and  bioaccumulation  potential  of  Hg, 
the  Administrator  considered  the  smaO 
cost  of  adding  Hg  control  to  be  cost- 
effective.  The  cost  of  Hg  control  is  about 
$0.25  to  $0.35  per  gram  Hg  removed 
($250,000  to  $350,000  per  Mg).  which 
translates  to  approximately  $0.05  to 
$0.07  per  month  for  a  household  served 
byanMWC. 

2.  Social  Costs  and  Benefits 

This  assessment  of  the  cost  and 
benefits  to  State,  local,  and  tribal 
governments  of  the  guidelines  is  based 
on  EPA's  "Economic  Impact  Analysis 
for  Proposed  Emission  Standards  and 
Guidelines  fc»  Municipal  Solid  Waste 
Combustors."  Measuring  the  social  costs 
of  the  guidelines  requires  identification 
of  the  afiiacted  mtities  by  ownership 
(public  or  private),  consideration  of 
regulatory  alternatives,  calculation  of 
the  regulatory  compliance  costs  for  each 


affected  entity,  and  assessment  of  the 
market  implications  of  the  additional 
pollution  control  costs.  Calculating  the 
social  benefits  of  the  guidelines  requires 
estimating  the  anticipated  reductions  in 
emissions  at  MWC's  due  to  regulation, 
identification  of  the  harmful  efliBcts  of 
exposure  to  MWC  emissions,  and 
valuing  the  expected  reductions  in  these 
damages  to  society. 

a.  Affected  Entities.  For  1996,  the  base 
year  of  the  analysis,  there  are  179 
MWC's  in  the  population  of  operational 
facilities  affected  by  the  guidelines.  Of 
this  total,  100  are  publicly  owned  and 
operated  (i.e.,  facilities  owned  by  State 
or  local  governments).  There  are  no 
MWC's  currently  owned,  or  expected  to 
be  owned  in  the  near  future,  by  tribal 
governments,  so  there  is  no  impact  on 
tribal  governments.  "Hie  remaining  79 
MWC's  are  privately  owned  and 
operated.  The  EPA  developed  16  model 
plants  to  characterize  the  existing 
facilities  based  on  the  technologies  used 
for  combustion  and  air  pollution  control 
at  baseline.  Table  5  shows  the 
distribution  of  publicly  and  privately 
owned  MWC's  and  the  estimated  MSW 
volumes  managed  by  the  existing  MWC 
model  plants.  Of  the  100  publicly 
owned  and  operated  MWC  plants.  38 
plants  are  located  in  communities  with 
a  population  less  than  50,000, 11  plants 
are  located  in  communities  with  a 
population  between  50.000  and  100.000. 
21  plants  are  located  in  communities 
with  a  population  between  100.000  and 
250.000.  and  30  plants  are  located  in 
communities  with  a  population  greater 
than  250,000.  A  detailed  description  of 
the  model  plants  used  to  characterize 
operational  MWC's  is  presented  in  table 
3—4  of  the  "Economic  Impact  Analysis 
of  Proposed  Emissions  Standards  and . 
Guidelines  for  Municipal  Waste 
Combustors"  (EPA-450/3-91-029. 
1994). 


Table  S.— Summary  of  Total  MSW  Throughput  at  Public  and  Private  MWC's  by  Model  Plant 


1  .. 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
14 
15 


Model  plant* 


Ownership 


Public 

ttiroughput 

(Mg/yr) 


813,244 

1.158,112 

1,397,867 

1,914,896 

3,956.410 

374,566 

1.008.603 

1,547.612 

400.346 

425,552 

166,082 

284,596 

343,596 

937,280 


PubHc 
share  (%) 


100.0 
81.9 

100.0 
19.3 
61.1 
56.7 
57.5 
66.5 
73.3 
82.5 
42.0 
72.6 
48.4 
29.2 


Private 

throughput 

(Mg^r) 


0 

256,034 

0 

7,995.967 

2,523.329 

286.119 

746.477 

777,981 

145,661 

90.472 

228,966 

107,219 

366,786 

2,277,088 


Private 
share  (%) 


0.0 
18.1 

0.0 
80.7 
38.9 
43.3 
42.5 
33.5 
26.7 
17.5 
58.0 
27.4 
51.6 
70.8 


Total  through- 
put (Mg^) 


813,244 

1,414,146 

1,397,867 

9,910,863 

6,479,739 

660,685 

1.756,080 

2,325.593 

546.007 

516,024 

395,048 

391,815 

710,381 

3.214.368 
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Table  5.— Summary  of  Total  MSW  Throughput  at  Pubuc  and  Private  MWC's  by  Model  PLAWT-Ccntinued 


Model  plant* 


16 
17 


Total: 


Ownership 


PiMc 

throughput 

(Mghft) 


58,462 
745,501 


15.078,823 


Public 
(%) 


6.7 
52.9 


45.9 


Private 

throughput 

(Mg/yr) 


819,320 
662,673 


17,737.993 


Private 
share  (%) 


93.3 
47.1 


54.1 


Total  through- 
put (Mg/yr) 


877.782 
1,408,174 


32,816,815 


•There  is  no  model  plant  that  matehes  model  plant  #13  in  the  Economic  Impact  Analysis  {EPA-450AJ-9 1-029,  March  1994). 


b.  Regulatory  Alternatives  Considered. 
The  two  broad  categories  of  regulatory 
standards  available  include  design 
standards  and  emission  standards. 
Design  standards  specify  the  type  of 
control  eqmpment  polluters  must 
install,  whereas  emission  standards 
specify  the  maximum  quantity  of  a 
given  pollutant  that  any  one  polluter 
may  release. 

Design  standards  offer  the  least 
flexible  approach  considered  in  this 
analysis.  Municipal  waste  combustors 
would  have  to  install  the  specified 
control  equipment  regardless  of  the 
additional  emission  reductions  achieved 
or  the  relative  cost  of  alternative  means 
of  emission  reductions. 

Emission  standards  allow  greater 
flexibility  in  the  methods  used  to  reduce 
emissions.  Municipal  waste  combustoi^ 
are  bee  to  meet  the  emission  limit  in  the 
manner  that  is  least  costly  to  them. 
Consequently,  for  a  given  level  of 
emission  reductions,  emission  standards 
are  generally  less  costly  than  design 
standards.  Furthermore,  emission 
standards  give  MWC's  an  incentive  to 
develop  more  effiective  means  of 
controlling  emissions.  In  addition,  the 
Act  requires  the  Administrator  to 
promulgate  emission  standards  unless 
such  standards  are  not  feasible.  See  42 
U.S.C.  §§  7411(h)  and  7429(a)(1).  Since 
emission  standards  for  MWC's  are 
fiaasible,  the  EPA  is  barred  fitjm 
promulgating  design  standards  for 
MWC's. 

Even  though  emission  standards 
generally  result  in  a  more  efficient 
allocation  of  costs  than  design 
standards,  uniform  emission  standards 
can  be  more  costly  than  necessary. 
Uniform  emission  standards  require  the 
same  level  of  emission  control  of  every 
discharger.  Because  marginal  control 
costs  differ  for  plants  of  different  sizes, 
different  technologies,  different  levels  of 
product  recovery  (i.e.,  in  the  chemical 
industry),  and  different  levels  of 


baseline  control,  an  effective  solution 
can  be  reached  if  standards  are  carefully 
tailored  to  the  special  characteristics  of 
each  discharger.  This  type  of  standard  is 
referred  to  as  a  differentiated  standard. 

In  formulating  its  MWC  regulatory 
alternatives,  EPA  selected  candidate 
regulatory  alternatives  that  contain 
control  limits  for  MWC's  differentiated 
by  MWC  size  classification.  Large 
facilities  are  defined  as  MWC  plants 
with  aggregate  plant  capacities  over  225 
Mg/day.  Small  facilities  are  defined  as 
MWC  plants  with  aggregate  plant 
capacities  between  35  and  225  Mg/day. 
Plants  with  aggregate  plant  capacities 
less  than  35  Mg/day  are  not  covered  by 
today's  rulemaJcing.  The  lower  size 
threshold  of  35  Mg/day  aggregate  plant 
capacity  for  controlling  MWC  emissions 
under  today's  rulemaldng  was  selected 
after  reviewing  the  population 
distributions  of  MWI's  and  MWC's. 
Most  incinerators  at  medical  waste 
facilities  are  smaller  incinerators  that 
fire  segregated  medical  waste  with 
general  hospital  discards  (MSW),  and 
these  incinerators  would  have  the 
potential  to  be  covered  by  today's 
rulemaking.  To  avoid  overlap  with  the 
upcoming  MWI  rulemaking,  this 
rulemaking  includes  the  lower  size 
cutoff  of  35  Mg/day  plant  capacity  and 
MWC  plants  with  aggregate  capacities 
less  than  or  equal  to  35  Mg/day  will  be 
addressed  imder  a  separate  rulemaking. 
With  a  lower  size  cutoff  of  35  Mg/day. 
today's  promulgated  MWC  rulemaking 
will  cover  over  99  percent  of  the  total 
U.S.  MWC  combustion  capacity  but  will 
exclude  97  percent  of  the  total  MWI 
combustion  capacity. 

The  regulatory  alternatives  for  the  two 
selected  size  classifications  did  not 
specify  a  particular  control  technology; 
rather,  they  specified  emission  limits 
that  facilities  would  be  required  to  meet. 
Current  practice  indicates  that  the 
emission  guideline  limits  for  acid  gases, 


PM,  and  metals  will  likely  be  met  with 
one  of  six  different  types  of  control 
technologies,  depending  on  the 
applicable  emission  limits.  Table  6 
presents  acid  gas,  PM,  and  metals 
control  technologies  listed  in  order  of 
increasing  efficiency. 

TABLE     6.— CONTROL    TECHNOLOGIES 

ASSOCIATED  With  Acid  Gas,  Par- 
ticulate Matter,  and  Metals 
Control 

GCP  +  ESP 

GCP  *  DSI/ESP 

GCP  +  DSI/FF 

GCP  ♦  SO/ESP 

GCP  ♦  SD/FF 


In  designing  MWC  regulatory 
alternatives,  the  EPA  considered 
emission  limits  consistent  with  the 
combinations  of  the  acid  gas  control 
technologies  listed  in  table  6.  Small 
plants  may  be  required  to  meet  one 
control  limit  and  large  plants  another 
imder  a  given  regulatory  alternative. 
Under  the  final  guidelines,  more 
stringent  control  requirements  are  in 
fact  applicable  to  large  plants  than  to 
small  plants.  This  was  done  in  an 
attempt  to  equalize  the  cost  impact  on 
small  and  large  plants.  Under  the  final 
guidelines  the  unit  cost  for  air  pollution 
control  retrofit  for  large  plants  would  be 
about  $16  per  Mg  of  waste  combusted. 
For  similar  small  plants  the  retrofit  costs 
would  be  about  $17  per  Mg  of  waste 
combusted.  Table  7  shows  the  control 
technologies  evaluated  for  the 
guidelines  regulatory  alternatives  under 
two  compliance  scenarios  for  acid  gas. 
PM,  and  metals  control.  The  control 
technology  bases  identified  in  this  table 
are  not  intended  to  imply  a  design 
standard.  Rather,  the  technology  bases 
are  identified  only  for  the  purpose  of 
estimating  costs  and  emission 
reductions. 


■^ 
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Table  7.— ^mission  Guidelines  for  Existing  MWC'S:  Control  Technology  Bases  Used  to  Estimate  the 

Impacts  OF  THE  Regulatory  Alternatives  •»> 


Reg.Att.  1: 
No  control 

ESP  (low) . 

SO/ESP  ... 

SO/FF  ._... 


Reg.  AIL  ll-A: 
No  control  .., 


ESP  (low) 
SD/ESP  .. 
SO/FF  


Reg.  AM.  Il-B: 
No  control  .. 


ESP  (low) 

SO/ESP  . 

SD/FF  „ 

Reg.  Alt  III; 
No  control 


Reguialory  aAemalive,  and  baseline  APCD 


ESP  (low) 
SD/ESP  .. 
SO/FF  


MACT  Floor 

No  control 

ESP  (low)  ..... 

SD/ESP 

SD/FF 


Size  Classification  (Mg  MSW/day) 


Small  (35  to 
225) 


GCP+ESP 
GCP+ESP 
GCP+SO/ESP 
QCP+SO/FF 

GCP+DSl/FF+CI 

GCP+OSI/ 

ESP+CI 
GCP+SD/ 

ESP+CI 
GCP+SD/FF+CI 

GCP+DSI/FF+a 

GCP+OSI/ 

ESP+CI 
GCP+SD/ 

ESP+CI 
GCP+SD/FF+a 

GCP+SD/FF+a 
GCP+SD/FF+CI 
GCP+SD/FF+a 
GCP+SD/FF+CI 

GCP+DSI/FF 
GCP+DSI/ESP 

GCP+SD/ESP 

GCP+SD/FF 


Large  (over  225) 


GCP+SD/ 

FF+CI+SNCR 
GCP+SD/ 

ESP(m)+CI+SNCR 
GCP+SD/ 

ESP(m)+CI+SNCR 
GCP+SD/ 

FF+CI+SNCR 

GCP+SD/ 

FF+CI+SNCR 
GCP+SD/ 

ESP(m)+CI+SNCR 
GCP+SD/ 

ESP(m)+CI+SNCR 
GCP+SD/ 

FF+CI+SNCR 

GCP+SD/ 

FF+CI+SNCR 
GCP+SD/ 

FF+CI+SNCR 
GCP+SD/ 

ESP(m)+CI+SNCR 
GCP+SD/ 

FF+CI+SNCR 

GCP+SD/ 

FF+CI+SNCR 
GCP+SD/ 

FF+CI+SNCR 
GCP+SD/ 

FF+CI+SNCR 
GCP+SD/      ' 

FF+CI+SNCR 

GCP+SD/FF+SNCR 
GCP+SD/ 

ESP(M)+SNCR 
GCP+SD/ 

ESP(m)+SNCR 
GCP+SD/FF+SNCR 


Source:  This  tatt^  is  an  extract  of  table  4-2  of  the  document  entitled  "Economic  Impact  /Vnalysis  for  Proposed  Emission  Standards  and  Guide- 
lines for  Municipal  Waste  Combustors."  EPA-450/3-91-029,  March  1994.  See  SUPPLEMENTARY  INFORMATION  for  infonnation  on  obtaining 
this  document 

•The  MWC  regu^rtion  does  not  mandate  a  specific  type  of  control  equipment  The  MWC  owner/operator  may  use  any  control  equipment  that 
meets  the  emissiort  standards.  The  control  technologies  are  the  projected  compliance  strategies  used  as  the  basis  for  coming  costs.  If  the 
MWC  has  equipmeM  that  is  meeting  or  exceeding  the  control  requirements,  no  additional  costs  are  incurred. 

"CUcarbon  injec^on. 

Table  7A.— Emission  Guideunes  for  Existing  MWC's:  Emission  Reductions  and  Annualized  Costs  of  the 

REGUUTORY  ALTERNATIVES' 


Pollutant  category  (Mg/yr)/annualized  cost  ($1990  lO«/yr) 


SO2 

Ha  . 

PM  

Pb _....._..... 

Cd 

Hg 

NOx 

CO  

Oioxins/furans  (tota 


mass) 


Regulatory  alternative 


Reg.  alt  I 


41,200 
51,600 
3.070 
74.8 
5.24 
44.7 
8,680 
19,300 
0.154 


Reg.  alt  ll-A 


43,300 
56,300 
3,070 
74.8 
524 
47.5 
8,680 
19,300 
0.156 


Reg.  alt  Il-B 


43.300 
56.300 
3.070 
91.1 
5.56 
47.5 
8.690 
19.300 
0.157 


Reg.  alt  III 


45.000 
57.300 
3.240 
102 
6.02 
47.5 
8.690 
19.300 
0.158 


Mact  floor 


43.300 
56.300 
3.070 
74.8 
5.24 
0 
8,680 
19,300 
"0.153 
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Table  7A.— Emission  Guidelines  for  Existing  MWC's:  Emission  Reductions  and  Annualized  Costs  of  the 

Regulatory  Alternatives*— Continued 


Pollutant  category  (Mg/yr)/annualized  cost  ($1990  10«/yr) 


Regulatory  alternative 


Reg.  alt  I 


412 


Reg.  alt  ll-A 


443 


Reg.  alt  11-6 


448 


Reg.  alt. 


487 


Mact  floor 


425 


Annualized  cost  ($1990  10*/yr) —■ 

Source-  This  table  is  an  extract  of  tables  5-14  and  5-21  of  the  document  entitled  "Economic  Impact  Analysis  for  Prapo««l  Emtssion  Stand- 
ar2^Gui*lSsf«  Mu?SSl  Wa^Cor^^         EPA-450/3-91-029.  March  1994.  See  SUPPLEMENYaRY  INFORMATION  for  .nfom«- 

**°rT*£ffi'?iJSJ?*^ix)t  mandate  a  specific  type  of  control  equipment.  The  MWC  owner/operator  rray  use  f"y,^o«  «?"*P??f"|,»«» 
meetrthe  emi^wTstandards.  The  control  technologies  are  the  projected  compliance  strateg.es  used  as  the  basis  for  computing  costs.  If  the 
MWC  has  equipment  that  is  meeting  or  exceeding  the  control  requirements  no  additional  coste  are  incurred.  rtin.in/f,.ran 

bThe  MACTfloor  is  regulatory  ^emative  ll-A  without  carbon  injection  for  mercury  and  dioxin/furan  control  Jhe  majonty  o<^*«"^an 
erriisSon  OK^ol  iTac^ved  by  acid  gas  controls  included  In  alternative  ll-A  and  the  floor.  It  is  assurned  that  adding  ^^un^comro' j^a^  ^ 
teSKtoacS  gas  wntrd  reduces  dioxin/furan  emissions  by  at  least  an  additional  50  percent.  The  dioxm/furan  emission  reductwn  estimate  for 
the  MACT  floor  is  not  provided  in  the  "Economic  Impacts  Analysis." 


The  regulatory  alternatives  represent 
alternative  levels  of  control  considered 
by  the  EPA,  wrhereas  the  compliance 
scenarios  represent  potential  alternative 
responses  by  the  MWC  owners  and 
operators  to  the  emission  requirements. 
Generally  speaking,  the  EPA  assumed 
that  MWC  owners  and  operators  will 
choose  the  minimum-cost  control 
technology  that  will  meet  the  emission 
requirements.  However,  where  there  is 
uncertainty  regarding  the  actual 
emission  limits  that  a  particular  control 
technology  will  achieve  in  practice, 
owners  may  choose  a  more  conservative 
(and  potentially  more  costly) 
compliance  strategy  to  reduce  the  risk  of 
noncompliance.  A  conservative 
investment  decision  is  particularly 
likely  when  the  investment  decision 
affects  the  facility's  ability  to  remain  in 
operation  (e.g.,  noncompliance  results 
in  plant  shutdown),  is  a  long-term 
decision,  or  involves  a  significant 
capital  outlay.  Consequently,  we 
evaluate  two  compliance  scenarios  for 
meeting  the  acid  gas.  PM,  and  metals 
control  requirements  for  existing  plants 
subject  to  guidelines. 

A  more  detailed  discussion  of  the 
regulatory  alternatives  EPA  considered 
may  be  foimd  in  the  "Economic  Impact 
Analysis  for  Proposed  Emission 
Standards  and  Guidelines  for  Mimicipal 
Waste  Combustors,"  EPA-450/3-91- 
029,  March  1994  (see  SUPPLEMENTARY 
INFORMATION  for  information  on 


obtaining  this  document).  Control 
alternatives  were  also  developed  for 
NOx  control  and  Hg  control.  Discussion 
of  these  alternatives  can  be  foimd  in  the 
following  memos  that  may  be  obtained 
from  the  EPA's  Air  Docket,  as  specified 
in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  preamble:  (1)  "Update 
Report  on  Mercury  Control 
Technologies  for  Municipal  Waste 
(^mbustors"  prepared  by  K.  Nebel  and 
D.  White,  Radian  Corporation,  for  W. 
Stevenson,  U.S.  Environmental 
Protection  Agency.  July  1993;  (2)  "NOx 
Control  on  Existing  MWC's."  prepared 
by  E.  Soderberg  et  al..  Radian 
Corporation,  for  W.  Stevenson,  U.S. 
Environmental  Protection  Agency, 
August  23, 1991;  (3)  "Wet  Scrubbing 
Systems  Performance  and  Cost," 
prepared  by  K.  Nebel.  et  al..  Radian 
Corporation,  for  W.  Stevenson,  U.S. 
Environmental  Protection  Agency,  June 
22, 1994;  and  (4)  "A  Summary  of 
Mercury  Emissions  and  Applicable 
Control  Technologies  for  Municipal 
Waste  Combustors,"  prepared  by  K. 
Nebel  and  D.  White,  Radian 
(Corporation,  for  W.  Stevenson,  U.S. 
Environmental  Protection  Agency, 
September  1991. 

c.  Social  Costs.  The  regulatory 
compliance  costs  of  reducing  air 
emissions  firom  MWC's  include  the  total 
and  annualized  capital  costs;  operating 
and  maintenance  costs;  monitoring, 
inspection,  recordkeeping,  and 


reporting  costs;  and  total  annual  costs. 
The  annualized  capital  cost  is 
calculated  using  a  4-percent  discount 
rate  for  publicly-owned  MWC's  and  an 
8-percent  discount  rate  for  privately- 
owned  MWC's.  The  total  annual  cost  is 
calculated  as  the  sum  of  the  annualized 
capital  cost;  operating  and  maintenance 
costs;  and  the  monitoring,  inspection, 
recordkeeping,  and  reporting  costs. 
There  are  no  Federal  funds  available  to 
assist  State  and  local  govermnents  in 
meeting  these  costs. 

Table  8  provides  the  estimated 
compliance  costs  for  the  final 
regulations  and  their  distribution  across 
public  and  private  MWC's.  As  shown, 
the  national  annual  compliance  costs  for 
existing  MWC's  total  $405.5  million, 
with  publicly-owned  facilities  incurring 
$229.9  million.  This  total  both 
represents  56.7  percent  of  the  estimated 
national  compliance  costs  and  forms  the 
basis  for  allocating  benefits  to  publicly- 
owned  MWC's.  (The  analysis  has 
assiuned  that  benefits  are  linear  with 
emission  reductions).  The  level  of 
compliance  costs  depends  not  only  on 
the  absolute  number  of  facilities,  but 
also  on  the  baseline  level  of  pollution 
control.  It  is  assumed  that  higher 
compliance  costs  are  associated  with 
higher  emission  reductions  and  are, 
thus,  appropriate  for  allocating  the 
benefits  associated  with  the  reduced 
emissions. 


Table  8.-Summary  of  Regulatory  Compuance  Costs  for  Existing  MWC's  by  Ownership  ($1990. 10^) 


Ownership  category 


Public 

Private 

Total 

•  MIRR-Monitorlng.  ir«pection.  reporting,  and  recordkeeping. 


Annual 
capital 
costs 


67.625 
83.936 


151,561 


Annual 
operating 

and 
mainte- 
nance 
costs 


154,163 
87,161 


241 ,325 


Annual 
MIRR 
costs* 


8,092 
4,575 


12,667 


Total  an- 
nual 
costs 


229,881 
175,672 


405.553 


UMI 


65410    Federtl  Register  /  Vol.  60,  No.  243  /  Tuesday.  December  19,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  243  /  Tuesday,  December  19,  1995  /  Rules  and  Regulations    65411 


The  analysis  assumes  that  the  entire 
increase  in  costs  of  combustion  services 
for  both  public  a|id  private  entities  will 
be  passed  throu^  to  MWC  customers  in 
the  fram  of  increases  in  the  tipping  fee 
charged  by  MW(Ts.  As  shown  in  table 
9.  the  estimated  Increases  in  the  average 
tipping  fee  for  pUblicly-owned  MWC's 
are  significant  anjd  range  from  36  to  59 
percent.  The  range  for  privately-owned 
MWC's  is  41  to  65  percent. 

Table  9,— Average  Tipping  Fee  In- 
creases FOR,  Existing  MWC's  by 
Ownership 


Ownership 


Pubic  . 
PrivalB 


BtthMMWC 
i  plants  (35 
110  225  Mo^ 
dayMSV^ 
(percent 
change) 


59 
65 


Large  MWC 

(Mnts* 

(over  225 

MgMay 

MSW)  (per- 
cent 
change) 


36 

41 


'Fee  increases  are  computed  using  the  av- 
erage cost  per  megagram  of  MSW  reported  in 
tables  5-10  and  5-11  of  the  EPA's  "Economic 
Impact  Analysis  for  Proposed  Emission  Stand- 
ards and  Quidelinea  for  Municipal  Solid  Waste 
Combustors,"  (EPA-45(V3-9l-029)  and  an 
average  tipping  fea  of  $57/Mg  of  MSW.  The 
average  tipping  fee  is  based  on  the  1993  av- 
erage tipping  fee  fot  MWC's  reported  in  Waste 
(Berenyi  &  Gpuld.  1993)  converted  to 


dollars. 


45  

136 

181  ._...., 

181  . 

454  

980  

2,041  

181  ._..... 

454  „ 

544  

1.814  

1314  ..... 

544  

218  

680  

816  


Note:  See  tabto 
(EPA-45a3-91-029) 

■These  model 
need  to  retrofit  gboc 


Section  7.3.1  of  the  EPA's  economic 
impact  analysis  (EPA-450/3-gi-029) 
provides  a  distributional  analysis  of  the 
impacts  on  governmental  entities  with 
respect  to  their  ability  to  finance  the 
regulatory  compliance  capital  through 
revenue  bonds.  A  community's  ability 
to  finance  the  regulatory  compliance 
capital  through  revenue  bonds  is 
estimated  by  comparing  the  estimated 
average  annual  cost  per  household  to 
the  average  annual  household  income 
for  the  cmnmunity.  If  the  cost  per 
household  exceeds  one  percent  of 
average  annual  household  income,  then 
the  community  is  assumed  to  have 
potential  difficulty  issuing  revenue 
bonds.  Of  the  estimated  100 
governmental  entities  subject  to  the 
guidelines,  no  governmental  entities 
with  a  population  above  50,000  are 
projected  to  have  difficulty  issuing 
revenue  bonds  as  a  result  of  the 
regulation  on  existing  sources.  Overall, 
3  of  the  100  governmental  entities  (all 
3  of  which  have  population  below 
50,000)  are  projectml  to  have  difficulty 
issuing  such  bonds. 

Without  market  adjustments,  the 
social  costs  of  the  guidelines  should  be 
equivalent  to  the  national  compliance 
costs  shown  in  table  8.  However,  in  this 
analysis,  the  social  costs  differ,  both 
because  the  total  capital  costs  for  both 
public  and  private  MWC's  were 


discounted  at  the  social  rate  equal  to  7 
percent,  and  because  of  tax  difiiarences. 
Table  10  shows  the  estimated  social  cost 
of  the  regulations  and  the  distribution 
across  public  and  private  MWC's.  The 
estimated  annual  social  cost  of  the 
guidelines  is  $443  miUion  of  which  56.7 
percent,  or  $251.1  million,  is  attributed 
to  publicly-owned  MWC's.  This 
estimate  of  social  cost  is  greater  than  the 
national  compliance  costs  becaiise  the 
total  capital  costs  for  publicly-owned 
MWC's  is  discoimted  at  the  social  rate 
of  7  percent,  as  opposed  to  the  4  percent 
rate  used  to  compute  the  national 
compliance  costs'. 

Table  10.— Suh^ary  of  Estimated 
Annual  Social  Cost  by  Owner- 
ship ($1990) 


Ownership  category 

Total  so- 
cial costs 
($103  per 
year) 

Share 
(percent) 

Public 

251,107 
191393 

567 

Private 

433 

Totel 

443,000 

100.0 

Table  lOA  provides  typical  costs  of  air 
pollution  control  retrofits  for  existing 
MWC's.  The  costs  shown  in  table  lOA 
are  for  17  model  existing  plants. 


Table  10A.— Typical  Cost  of  Air  Pollution  Corrtrol  Retrofit  for  Existing  MWC'S 


Plant  size  (M^day) 


MWC  type 


MOO/SA 

MOO/SA 

MOO/EA 

MB/WW 

MB/RWW 

MB/WW 

MB/WW 

MB/WW 

MB/RWW 

RDF 

RDF 

RDF 

RDF 

MB^EF 

MB/REF 

MB/REF 


Costs  ($1990x10<) 


Capital 


2 

3 

3 

5 

13 

25 

46 

•6 

•13 

28 

64 

•33 

•17 

8 

39 

35 


Annual 


0.5 
10.5 
0.4 
0.9 
1.6 
3.2 
5.0 
0.8 
1.6 
2.3 
4.8 
4.4 
2.0 
0.9 
2.3 
4.1 


Model  plant 
nirrber 


10 
9 

11 
6 

12 
5 
4 

14 

17 
8 
7 

15 

T6 
2 
1 
3 


plants 


■1  of  the  "Economic  Impacts  Analysis  for  Proposed  Emission  Standards  and  Guidelines  for  Municipal  Waste  Contxjstors" 
for  more  information. 


are  assumed  to  be  relatively  new  units  that  originally  incorporated  good  combustion  in  their  design  and,  therefore,  do  not 
combustion  to  comply  with  the  guidelines. 


d.  Social  Benefits.  Society  will  benefit 
from  the  proposed  guidelines  through 
the  reduction  of  emissions  of  dioxins/ 
furans,  Cd.  Pb,  Hg,  PM,  HCl,  SO2,  and 
NOx-  These  pollutant  categories  are 
emitted  by  various  types  of  sources, 
including  MWC's.  The  level  of  pollutant 
emissions  and  health  effects  vary  among 
types  of  sources,  and  total  national 
emissions  of  these  pollutants  has  been 
shown  to  have  the  health  effects  listed 
in  table  11. 

TABLE  1 1.— HEALTH  AND  OTHER 
EFFECTS 


PoHutant  cat- 
egory 

Health  and  other  effects 

Organics 

•    Mortality,  mort)idity. 

•    Carcinogenicity. 

Metals  

•    Retardation  and  brain 

damage. 

•    Hypertension. 

•    Central  nervous  system 

mjufy. 

•    Renal  dysfunction. 

Acid  gases 

•    Materials  damage. 

•    Dental  erosion. 

_ 

•    Acid  rain. 

•    Mortality,  mort)idity. 

•    Respiratory  tract  prob- 

lems, permanent  harm  to 

Kmg. 

•    Soiling  and  materials 

damage. 

•    Reduced  agricultural 

yield. 

•    Ozone  formation. 

Particulate 

•    Mortality,  morbidity. 

matter. 

•    Eye  and  throat  irritation. 

bronchitis,  lung  damage. 

•    Impaired  visibility. 

•    Soiling  and  materials 

damage. 

Because  of  limitations  on  data  on  the 
concentration-response  function  and 
valuation  of  these  functions,  benefits 
have  not  been  quantified  for  all 
pollutants.  Benefits  have  been 
quantified  only  for  emissions  of  SOj  and 
PM.  Benefits  have  not  been  quantified 
for  dioxins/furans,  Cd,  Pb,  Hg.  HCl  or 
NOx  emission  control.  Benefits  to  the 
public  and  environment  will  result  from 
the  control  of  these  hazardous  air 
pollutants  (HAP's)  and  criteria 
pollutants.  For  the  HAP's.  dioxin/furan 


compounds  have  been  associated  with 
chloracne,  reproductive/developmental 
effects,  immune  system  toxicity,  and 
cancer  (probable  hiunan  carcinogen). 
Particulate-associated  metals  including 
Pb  and  Cd  are  toxic  and  can  cause 
effects  such  as  mucous  membrane 
irritation,  gastrointestinal  effects, 
nervous  system  disorders,  skin 
irritation,  and  reproductive  and 
developmental  disorders.  In  regard  to 
volatile  metals,  Hg  in  all  forms  may  be 
characterized  as  quite  toxic  with  each 
form  exhibiting  different  health  effects, 
including  gastrointestinal  and 
respiratory  tract  disturbances,  central 
nervous  system  effects,  and 
developmental  effects.  Additionally, 
HCl  is  corrosive  and  effects  the  eyes, 
skin,  and  mucus  membranes,  and 
dermatitis  has  been  reported  from  long- 
term  exposure. 

Table  12  provides  the  estimated  social 
benefits  associated  with  reductions  in 
PM  and  SO2  emissions  from  MWC's  and 
their  distribution  across  public  and 
private  MWC's.  The  estimated  social 
benefit  of  reduced  PM  and  SO2 
emissions  is  $106  million  with  $60.3 
million  being  attributed  to  reductions  at 
publicly-owned  MWC  facilities.  These 
benefits  would  be  experienced  annually 
by  the  residents  of  these  municipalities. 
Proper  allocation  of  these  benefits 
would  be  based  on  the  expected 
emission  reductions  at  public  and 
private  MWC's.  However,  due  to  lack  of 
data  at  the  model  plant  level,  these 
benefits  are  allocated  across  public  and 
private  MWC's  in  the  same  proportion 
as  the  estimated  national  compliance 
costs  (i.e.,  56.7  percent  for  public  and 
43.3  percent  for  private). 

TABLE  12.— SOCIAL  BENEFIT  ESTI- 
MATES FOR  SO2  and  PM  Emission 
Reductions  by  Ownership  ($1990) 


Table  12.— Social  Benefit  Esti- 
mates FOR  SO2  and  PM  Emission 
Reductions  by  Ownership 
($1990) — Continued 


Owner- 
ship cat- 
egory 

Social  benefits  ($1 0  '  per  year)  • " 

PM 

SO2 

Total 

Public  .... 
Private  ... 

30,779 
23.521 

29.475 
22.525 

60,254 
46,046 

Owner- 
ship cat- 
egory 

Social  benefits  ($10  3  per  year)«»> 

PM 

SO2 

Total 

Total 

54,300 

52.000 

106,300 

•Benefit  estimates  are  $1,200  per  Mg  of 
SO2  reduced  and  $17,700  per  Mg  of  PM  re- 
du(>9d.  (This  estimate  is  derived  valuing  all 
mortalities  at  $4.4  million  per  Me  saved.  This 
approach  does  not  consider  the  length  of  the 
changes  in  longevity  resulting  from  PM  expo- 
sure). Social  benefits  attributable  to  pubttc  and 
private  MWC's  are  proportionate  to  their  share 
of  the  total  annual  costs. 

■>  Does  not  Include  beriefit  credits  for  dioxins/ 
furans,  Cd,  and  Hg  control. 

Table  13  presents  a  comparison  of  the 
estimated  social  costs  and  benefits  of 
the  guidelines.  Unfortunately,  because 
benefit  estimates  are  not  computed  for 
all  pollutants,  the  social  benefit 
provided  in  table  13  is  a  partial 
estimate.  Because  of  this  fact,  the  net 
benefits  (i.e.,  benefits  minus  costs) 
shown  in  table  1 3  cannot  be  used  to 
reach  conclusions  regarding  the  total  net 
benefits  of  the  rule  for  existing  sources. 

Table  1 3.— Social  Costs  and  Par- 
tial Social  Benefits  From  Re- 
ducing Emissions  at  MWC's  by 
Ownership  ($1990,  10^  Per 
Year) 


Ownership  category 

Total  so- 
cial costs 

Partial 

social 

benefits 

Public 

251.107 
191,893 

60,254 

Private 

46,046 

Total 

443,000 

106,300 

3.  Effects  on  the  National  Economy 

The  Unfunded  Mandates  Act  requires 
that  the  EPA  estimate  "the  effect"  of  this 
rule 

"on  the  national  economy,  such  as  the  effect 
on  productivity,  economic  growth,  full 
employment,  creation  of  productive  jobs,  and 
international  competitiveness  of  the  U.S. 
goods  and  services,  if  and  to  the  extent  that 
the  EPA  in  its  sole  discretion  determines  that 
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accurate  estiinates  are  reasonably 
feasible  and  that  jnich  effect  is  relevant 
and  material."    ' 

As  stated  in  the  pnftmded  Mandates 
Act.  such  macroeconomic  effects  tend  to 
be  measui^le.  in  nationwide 
econometric  models,  only  if  the 
economic  impact  of  the  regulation 
reaches  0.2S  to  0<5  percent  of  gross 
domestic  product  (La  the  range  of  Sl.S 
bilUoD  to  $3  billion).  A  regulation  with 
a  smaller  aggregate  efiioct  is  hi^y 
unlikely  to  have  Sny  measunble  impact 
in  macroeconomic  toms  unless  it  is 
highly  focused  on  a  particular 
geographic  r^oa  or  eoonranic  sector. 
For  this  rees<m,  qo  estimate  of  this  rule's 
sfiiBct  on  the  national  economy  has  been 
conducted. 

4.  Consultation  vfith  Government 
Officials 

The  Unfunded  Mandates  Act  requires 
that  the  EPA  describe  the  extent  of  the 
EPA's  consuhatifn  with  affected  State, 
local,  and  tribal  QfBdals,  siunmarize  the 
ofBdals'  commetts  or  concvns,  and 
summarize  the  E|>A's  response  to  those 
comments  or  concerns.  In  addition, 
sectitm  203  of  the  Clean  Air  Act  reqiiires 
that  the  EPA  develop  a  plan  for 
infnming  and  advising  nnall 
govenunents  that  may  be  significantly 
or  uniquely  impacted  by  a  proposal. 
Throughout  the  development  of  these 
rules  (pre-proposal  through  pre- 
promudgation  phfses),  the  EPA 
consulted  with  lepresentatives  of 
affscted  State  and  local  governments, 
including  the  U.S.  Conference  of 
Mayors,  the  National  League  of  Qties, 
the  National  Association  of  Counties, 
the  Solid  Waste  Association  of  Ncnth 
America,  and  theiMimidpal  Waste 
Management  Association,  to  inform 
them  of  the  proposed  rule  and 
determine  their  concerns.  (The  EPA  also 
consulted  with  representatives  from 
other  entities  afieCted  by  the  proposed 
rule,  such  as  the  Integrated  Waste 
Services  Association,  the  Sierra  Club, 
and  the  Natural  Resources  Defense 
Council.) 

As  part  of  EPA  Is  consultation  efforts 
in  this  rulemaking,  the  EPA  mailed  a 
copy  of  the  regulatory  smnmary  (FACT 
SHEET)  for  the  September  20, 1994 
proposed  MWC  standards  and 
guidelines  to  every  elected  ofGdal  in  an 
area  with  either  aki  operating  MWC,  an 
MWC  under  coniruction,  or  a  planned 
MWC  (The  EPA  also  mailed  copies  of 
the  siunmary  to  all  owners  and 
operators  of  these  MWCs.)  This  mailout 
exceeded  400  infiimnational  packages. 
Since  approximately  half  of  the  MWCs 
are  owned  and/ot  operated  by 
municipalities,  w|ith  this  effort,  the  EPA 
was  able  to  ensure  that  every  affected 


State  and  local  government  was  made 
aware  of  the  proposed  rule  and  had  the 
necessary  inrannation  to  provide 
comment. 

In  addition,  over  a  3-month  period, 
EPA  staff  consulted  with  State  and  local 
govemmffiit  representatives  to  discuss 
their  comments  regarding  the  final  draft 
package.  Letters  were  received  during 
this  time  period  from  the  U.S. 
Conference  Mayora  and  the  Integrated 
Waste  Services  Association  (see  dodwt 
A-90-^5,  items  IV-D-44  and  IV-D-85, 
respectively),  which  raised  various 
concerns;  however,  in  subsequent 
meetings,  the  EPA  learned  that  State 
and  lo(^  ofBdals,  as  well  as  industry 
representatives,  were  mainly  concerned 
with  the  following  sections  of  the  final 
draft  emission  guidelines:  (1)  The 
achievability  for  some  MWCs  of  the 
final  draft  NOx  emission  limit  induded 
in  the  emission  guidelines;  (2)  tlie  feet 
that  because  the  EPA  had  not 
subcategivizBd  by  combustw  type  for 
purposes  of  determining  the  NC^ 
emission  limit  as  it  had  when  it 
determined  the  CO  emission  limit,  some 
MWCs  would  be  forced  to  install 
retrofit  technology  in  order  to  meet  the 
more  stringent  NOx  limit.  (3)  t^ 
achievability  for  MWCs  with  large  new 
ESP's  of  the  final  draft  dioxin/furan 
emission  limit  induded  in  the  emission 
guidelines;  and  (4)  the  inconsistency 
between  some  of  the  definiticms  in  the 
draft  rules  with  the  definitions  given  in 
40  CFR  part  60,  subpart  Ea,  which 
establishes  emission  limits  for  MWCs 
that  commence  construction  after 
December  20. 1989,  but  on  or  before 
September  20, 1994. 

As  a  result  of  these  consultations,  the 
EPA  dedded  to  modify  the  final 
regulatory  package  to  address  these 
concerns.  The  finiai  emission  guidelines 
promulgated  today: 

(1)  Subcategorize  MWCs  by 
ccHnbustor  type  for  the  purpose  of 
establishing  different  NO.  emission 
guidelines;  and 

(2)  Establish  separate  dioxin/furan 
emission  guidelines  for  MWCs  with 
ESP-based  systems  and  MWCs  with 
nonESP-based  systems.  In  addition,  in 
order  to  address  the  fourth  concern 
identified  by  State  and  local 
governments,  the  EPA  is  publishing 
today  under  a  separate  Federal  Re^ster 
notice,  a  dired  final  rule  that  modifies 
the  applicability  and  definitions 
sections  of  40  CFR  part  60,  subpart  Ea 
to  improve  clarity  and  make  them 
consistent  with  those  provided  in  the 
standards  and  emission  guidelines 
promulgated  in  this  notice. 

Documentation  of  the  EPA's 
consideration  of  comments  on  the 
proposed  standards  and  guidelines  is 


provided  in  the  BID's  for  the  proposed 
and  final  standards  and  guidelines. 
Refer  to  the  SUPPLEMENTARY  MPOnHATXM 
and  ADOnESSES  sections  of  this 
preamble  for  inflonnation  on  how  to 
acquire  copies  of  these  documents. 

As  discussed  in  section  IV.F,  the 
nimiber  of  affeded  small  entities  is  not 
expeded  to  be  substantial.  The  full 
analysis  of  potential  regulatory  impacts 
on  Itouseholds,  small  governments,  and 
small  businesses  is  included  in  the 
economic  impad  analysis  in  the  docket 
and  listed  under  SUPPIEMENTARV 
MFOfMATION.  Because  the  number  of 
affected  small  entities  is  expeded  to  be 
insubstantial  (i.e..  the  EPA  considen 
that  the  regulation  is  likely  to  affsd  less 
than  20  percent  of  small  entities  with 
MWCs— see  section  IV.F  for  a  more 
detailed  explanation),  no  plan  to  inform 
and  advise  small  governments  is  ^ 
required  under  section  203  of  the 
Unfunded  Mandates  Ad.  However,  as 
described  above,  the  EPA  has 
communicated  and  consulted  with 
small  governments  and  businesses  that 
will  be  affected  by  the  standards  and 
guidelines,  keeping  them  informed 
about  the  content  of  this  promulgation. 
Refer  to  section  in.C  for  a  description 
of  these  communications. 
E.  Executive  Order  12875 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 
governments,  the  President  issued 
Executive  Order  12875  on  Odober  26, 
1993,  entitied  "Enhancing  the 
Inteigoveromental  Partnership."  Under 
Executive  Order  12875,  the  EPA  is 
required  to  consult  with  representatives 
of  affeded  State,  local,  and  tribal 
governments,  and  keep  these  affeded 
parties  informed  about  the  content  and 
effect  of  the  promulgated  standards  and 
emission  guidelines.  Section  III.A  of  this 
notice  provides  a  brief  summary  of  the 
need  for  the  final  standards  and 
guidelines.  Sections  IV.C  and  V.C 
provide  brief  summaries  of  the  cost  of 
the  final  guidelines  and  standards. 
Section  in.C  provides  a  brief  accoimt  of 
the  actions  that  the  EPA  has  taken  to 
commimicate  and  consult  with  the 
affeded  parties.  The  discussion 
provided  below  provides  a  brief 
summary  of  the  content  of  the  final 
standards  and  guidelines.  For  more 
information  on  the  content  of  the  final 
standards  and  guidelines,  refer  to 
sedions  IV.A  and  V.A  of  this  notice. 

The  promulgated  standards  and 
guidelines  establish  emission 
limitations  for  new  and  existing  MWC 
units  located  at  MWC  plants  with  plant 
capacities  to  combust  greater  than  35 
Mg/day  of  MSW.  The  standards  and 
guidelines  do  not  spedfy  which  type  of 
air  pollution  control  equipment  must  be 


used  at  MWCs  to  meet  the  promulgated 
emission  limitations.  The  EPA  expeds, 
however,  that,  as  a  result  of  the 
promulgated  standards  and  guidelines, 
most  new  and  existing  MWCs  at  large 
MWC  plants  (plants  with  greater  than 
225  Mg/day  capacity)  will  use  SD/FF 
systems  with  activated  carbon  injection 
(new  plants)  or  retrofit  SD/FF  or  SD/ESF 
systems  with  activated  carbon  injection 
(existing  plants)  for  dioxins/furans, 
metals,  and  acid  gas  control,  and  will 
use  SNCR  for  NOx  control.  New  MWCs 
at  small  MWC  plants  (plants  with  35  to 
225  Mg/day  capacity)  are  expeded  to 
install  SD/FF  systems  with  activated 
carbon  injection,  and  existing  MWCs  at 
small  plants  are  expected  to  install  DSI/ 
ESP  systems  with  activated  carbon 
injection.  Selective  noncatalytic 
reduction  technology  would  not  be 
necessary  for  either  new  or  exiting 
MWCs  at  small  MWC  plants. 

F.  Regulatory  Flexibility  Act 

Section  605  of  the  RFA  (5  U.S.C.  601 
et  seq.)  requires  Federal  agencies  to  give 
spedal  consideration  to  the  impacts  of 
regulations  on  small  entities,  which  are 
small  businesses,  small  organizations, 
and  small  govemTnents.  The  major 
purpose  of  the  RFA  is  to  keep 
paperwork  and  regulatory  requirements 
from  getting  out  of  proportion  to  the 
scale  of  the  entities  being  regulated 
without  compromising  the  objectives  of, 
in  this  case,  tiie  Clean  Air  Ad. 

If  a  regulation  is  likely  to  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities,  the 
EPA  may  give  spedal  consideration  to 
those  small  entities  when  analyzing 
regulatory  alternatives  and  drafting  the 
regulation.  In  the  case  at  hand,  the  EPA 
considers  that  a  regulation  that  is  likely 
to  affect  20  percent  or  more  of  small 
entities  with  MWCs  is  a  regulation  that 
will  affed  a  substantial  number  of  small 
entities. 

Definitions  of  small  entities  are 
flexible.  For  analysis  of  the  regulations 
being  proposed  today,  the  EPA 
considers  a  small  business  in  tliis 
industry  to  be  one  with  gross  annual 
revenue  less  than  $6  million,  and  a 
small  government  to  be  one  that  serves 
a  population  less  tiian  50,000.  (A  typical 
city  of  50,000  generates  about  90  Mg/ 
day  of  MSW.)  Most  small  governments 
dispose  of  their  MSW  by  landfilling 
and,  therefore,  will  not  be  affected  by 
regulation  of  MWC  emissions.  In  regard 
to  small  organizations  such  as 
independent  not-for-profit  enterprises, 
the  EPA  finds  that  they  have  no  more 
than  a  very  minor  involvement  with 
MWCs,  and  for  that  reason  the  EPA  has 
not  found  it  necessary  to  study  potential 
dired  impacts  on  small  organizations. 


The  final  regulations  do  not  apply  to 
MWC  plants  with  capacity  less  than  35 
Mg/day.  The  EPA  estimates  ti^at  few  if 
any  small-entity  MWCs  would  be 
affected  by  today's  promulgated 
standards  and  guidelines. 

Thus,  the  number  of  affeded  small 
entities  is  not  expeded  to  be  substantial, 
and  a  regulatory  flexibility  analysis  is 
not  required.  Nevertheless,  the  EPA  has 
conducted  an  extensive  analysis  of 
potential  regulatory  impads  on 
households,  small  governments,  and 
small  businesses.  The  analysis  is 
summarized  in  the  preambles  to  the 
proposed  standards  (59  FR  48198)  and 
guidelines  (59  FR  48228.)  The  full 
analysis  is  included  in  the  economic 
impact  assessment  in  the  docket  and  is 
listed  at  the  beginning  of  today's  notice 
under  SUPPLEMENTARY  INFORMATION. 

On  December  20,  1989,  the  EPA 
proposed  standards  and  guidelines  for 
MWCs  that  applied  to  all  sizes  of 
MWCs.  The  1989  proposal  had  no 
lower  size  cutoff.  Small  businesses, 
small  governments,  and  groups 
representing  small-entity  interests 
commented  extensively  on  the  need  to 
lighten  the  potential  regulatory  burden 
on  small  entities.  Most  commenters 
suggested  a  small  size  cutoff 
considerably  smaller  than  the  one  now 
being  proposed.  The  most  frequently 
suggested  levels  were  5  to  11  Mg/day. 
18  Mg/day,  23  Mg/day,  and  45  Mg/day. 
The  EPA  has  used  these  suggestions  and 
the  information  submitted  by  these 
commenters,  as  well  as  information 
from  other  sources,  to  fulfill  the  intent 
of  the  RFA.  The  EPA  has  incorporated 
into  the  standards  and  guidelines  being 
promulgated  today  several  features  that 
will  mitigate  and,  in  most  cases 
eliminate,  any  potential,  adverse 
economic  impacts  on  small  entities. 
These  features  are  as  follows: 

(1)  The  standards  and  guidelines  will 
apply  only  to  MWCs  with  a  plant 
capacity  of  greater  than  35  Mg/day.  This 
cutoff  eliminates  from  the  purview  of 
the  regulation  and  guidelines  the 
overwhelming  majority  of  projected  new 
and  existing  very  small  MWCs; 

(2)  The  standards  and  guidelines  are 
"tiered"  so  that  the  stringency  (and 
therefore  potential  economic  burden)  of 
the  emission  standards  and  guidelines 
increases  as  the  size  of  the  MWC  plant 
increases.  Plants  with  capacities  less 
than  or  equal  to  35  Mg/day  are  not 
covered  under  the  final  standards  and 
guidelines.  Plants  with  capacities  of  35 
to  225  Mg/day  are  not  required  to 
control  NO,.  Only  plants  with  capadties 
larger  than  225  Mg/day— plants  not 
often  associated  with  small  entities— are 
subject  to  a  full  complement  of  rigorous 
standards;   . 


(3)  As  opposed  to  design,  equipment, 
work  practice,  or  operational  standards, 
the  standards  for  new  sources  and  the 
guidelines  for  existing  sources  consist 
predominantly  of  emission  limits. 
Emission  limits  give  MWC  owners  and 
operators  of  new  and  existing  MWCs 
the  freedom  to  select  the  most 
economical  means  of  compliance. 

(4)  The  guidelines  are  not  the  usual 
type  of  regulation  governed  by  the  RFA. 
The  guidelines  will  not  apply  directly  to 
any  MWCs,  but  will  be  used  as  a  guide 
by  individual  State  air  pollution  control 
agencies  in  developing  site-specific 
regulations  for  MWCs.  States  are 
allowed  some  Hexibility  in 
implementing  the  guidelines. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  EPA  certifies  that  the 
standards  and  guidelines  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  number  of  small  entities 
affected  is  not  substantial. 

G.  Clean  Air  Act  Procedural 
Requirements 

The  following  procedural 
requirements  of  the  Clean  Air  Act  are 
addressed:  Administrative  listing, 
periodic  review,  external  participation, 
and  economic  impact  assessment. 

1.  Administrator  Listing— Sections  111 
and  129  of  the  Clean  Air  Act 

As  prescribed  by  sedion  111  of  the 
Clean  Air  Act.  establishment  of 
standards  of  performance  and  emission 
guidelines  for  MWCs  is  based  on  the 
Administrator's  determination  (52  FR 
25399,  July  7,  1987)  that  these  sources 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  antidpated  to 
endanger  public  health  or  welfare. 
Additionally,  section  129  of  the  1990 
Amendments  to  the  Clean  Air  Act 
directs  the  Administrator  to  promulgate 
revised  standards  for  new  MWCs  and 
guidelines  for  existing  MWCs. 

2.  Periodic  Review — Sections  111  and 
129  of  the  Clean  Air  Act 

Sections  111  and  129  of  the  Clean  Air 
Act  require  that  the  standards  and 
guidelines  be  reviewed  not  later  than  5 
years  following  the  initial  promulgation. 
At  that  time  and  at  5-year  intervals 
thereafter,  the  Administrator  shall 
review  the  standards  and  guidelines  and 
revise  them  if  necessary.  This  review 
will  include  an  assessment  of  such 
factors  as  the  need  for  integration  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology,  and  reporting  requirements. 
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3.  External  Participation 

In  accordance  with  section  117  of  the 
Clean  Air  Act,  publication  of  this 
promulgation  wm  preceded  by 
consultation  wilb  appropriate  advisory 
conunittaes,  independent  experts,  and 
Federal  departnfents  and  agencies. 

4.  Econ(Hnic  Im|act  Assessment 

Section  317A  bf  the  Clean  Air  Act 
requires  the  EPA  to  prepare  an 
econcanic  impadt  assessment  for  any 
standards  or  guidelines  promulgated 
under  section  1 11  (b)  of  the  Qean  Air    ' 
Act.  An  economjc  impact  assessment 
was  prepared  fof  the  promulgated 
standards  and  guidelines.  In  the  manner 
described  in  the  sections  of  this 
preamble  regarding  the  impacts  of  and 
rationale  for  the  promulgated  standards 
and  guidelines,  tie  EPA  considered  all 
aspects  of  the  economic  impact 
assessment  in  piomiilgating  the 
standards  and  guidelines,  llie  economic 
impact  assessment  is  included  in  the  list 
of  key  technical  documents  at  the 
beginning  of  today's  notice  under 
tUPPLIMENTARY  ilFOIMATION. 

List  of  Subjects  iki  40  CFR  Part  60 

Environmental  Protecticm.  Air 
pollution  control.  Intergovernmental 
relations.  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements.     I 

Dated:  October  Sn.  1995. 
Carol  M.lr*wMr^ 

Admiaistrator.      i 

Part  60.  chapter  I.  tiUe  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
foUows:  " 

PARTeO-CAMENDEP] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

AwAmkr  42  U.8.C  7401.  7411. 7414. 
7416,  7429.  and  76pi. 

2.  Section  60.1|7  of  subpart  A  of  part 
60  is  amended  bt  revising  paragraphs 
(hMl).  (hM2).  and  (b)(3)  to  read  as 
follows: 


160117 


«      • 


RO-l-l 


(h)* 

(1)  ASME  QRd-l-ig94.  Standard  for 
the  Qualification  and  Certification  of 
Resource  Recovery  Fadlity  Operators, 
IBR  approved  foj  §§  60.56a.  6G.54b(a) 
and  60.54b(b). 

(2)  ASME  PTci4.1-1964  (Reaffirmed 
1991).Power Te^t  Codes:  Tesl Code  for 
Steam  GeneratintUnits  (with  1968  and 
1969  Addenda),  EBR  approved  for 
§§60.46h.  60.58a(h)(6)(ii).  and 
60.58b(i)(6)(ii). 


(3)  ASME  Interim  Supplement  19.5  on 
Instnmients  and  Apparatus: 
Application.  Part  II  of  Fluid  Meters,  6th 
Edition  (1971).  SR  approved  for 
§§60.58a(h)(6)(ii)  and  60.58b(i)(6)(ii). 

•  •        •        •        • 

3.  Section  60.23  of  subpart  B  of  part 
60  is  amended  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

160.23  Adoption  and  submittal  of  Slate 
plana;  pubNe  hearlnga. 

(a)*  *  • 

(1)  Unless  otherwise  specified  in  the 
applicable  subpart,  within  9  months 
after  notice  of  the  availability  of  a  final 
guideline  doaunent  is  published  under 
§  60.22(a).  each  State  shall  adopt  and 
submit  to  the  Administrator,  in 
accordance  with  §  60.4  of  subpart  A  of 
this  part,  a  plan  for  the  control  of  tiie 
designated  pollutant  to  which  the 
guideline  document  applies. 

•  •        •        *        • 

4.  Section  60.24  of  subpart  B  of  part 
60  is  amended  by  revising  paragraph  (0 
introductory  text  to  read  as  follows: 

160.24  Emiaalon 


(f)  Unless  otherwise  specified  in  the 
applicable  subpart  on  a  case-by-case 
basis  for  particular  designated  facilities 
or  classes  of  fecilities,  States  may 
provide  for  the  application  of  less 
stringent  emissions  standards  or  l<Higer 
compUance  schedules  than  those 
otherwise  reqxiired  by  paragraph  (c)  of 
this  section,  provided  that  the  State 
demonstrates  with  respect  to  each  such 
facility  (or  class  of  facilities): 
•        •        •        •        • 

5.  Subpart  C  of  part  60  is  amended  by 
revising  §  60.30  to  read  as  follows: 

160.30    Soopo. 

The  following  sulqparts  contain 
emission  guidelines  and  compliance 
times  for  the  control  of  certain 
designated  pollutants  in  accordance 
with  section  111(d)  and  section  129  of 
the  Clean  Air  Act  and  subpart  B  of  this 
part. 

(a)  Subpart  Ca — (Removed  and 
Reserved] 

(b)  Subpart  Cb — Municipal  Waste 
Combustors 

(c)  Subpart  Cc— [Reserved! 

(d)  Subpart  Cd— Sulfiiric  Acid 
Production  Plants 

Subpart  Ca—(RMnov«d  and  Reeerved] 

5a.  Part  60  is  amended  by  removing 
and  reserving  subpart  Ca. 


Subpart  Cb— [Redesignated  as 
Subpart  Cdl 

Subpart  Co— (Raaarved] 

6.  Part  60  is  amended  by 
redesignating  subpart  Cb  as  Cd, 
reserving  subpart  Cc,  and  revising  the 
new  subpart  Cd  to  read  as  follows: 

Subpart  Cd— Emisslona  QukMlnes  and 
Conipllanea  Times  for  Sulfuric  Acid 
Production  Units 

60.30d  Designated  focilities. 
60.31d  Emission  guidelines. 
60.32d    Comnliance  times. 

Subpart  Cd— Emission  Quidelinas  and 
Compliance  Times  for  Sulfuric  Add 
Production  Units 

f60.30d    Oaaignstad  facilities. 

Sulfuric  add  production  units.  The 
designated  fadlity  to  which  §§  60.31d 
and  60.32d  apply  is  each  existing 
"sulfuric  add  production  imit"  as 
defined  in  §  60.81(a)  of  subpart  H  of  this 
part. 

f6b.31d    Emissions  guldelinas. 

Sulfuric  acid  production  units.  The 
emission  guideline  for  designated 
fedlities  is  0.25  grams  sulfuric  add  mist 
(as  meraured  by  EPA  Reference  Method 
8  of  appendix  A  of  this  part)  per 
kilogram  (0.5  pounds  per  ton)  of  sulfuric 
acid  produced,  the  production  being 
expressed  as  100  percent  sulfuric  add. 

fao.32d   CompiancsMmss. 

Sulfuric  add  production  units. 
Planning,  awanting  of  contracts,  and 
installation  of  equipment  capable  of 
attaining  the  level  of  the  emission 
guideline  established  under  §  60.31d 
can  be  accomplished  within  17  months 
after  the  effective  date  of  a  State 
emission  standard  for  sulfuric  add  mist. 

7.  Part  60  is  further  amended  by 
adding  a  new  subpart  Cb  to  read  as 
follows: 

Subpart  Cb   EnHsslowaQmdallwsssnd 
CompHsncs  Thnss  for  Munldpsi  Wssta 
Combustors  Thsl  Are  ConstnidMl  on  or 
Bofere  Oecambar  16,  Iit6 

o6C« 

60.30b    Scope. 

60.31b    Definitions. 

00.32b    Designated  bcilities. 

60.33b    Emission  guidelines  for  municipal 

waste  combustor  metals,  acid  gases, 

oiganics,  and  nitrogen  oxides. 
60.34b    Emission  guidelines  for  municipal 

waste  combustor  operating  practices. 
60.35b    Emission  guidelines  for  municipal 

waste  combustor  operator  training  and 

certification. 
60.36b    Emission  guidelines  for  municipal 

waste  combustor  fugitive  ash  emissions. 
60.37b    Emission  guidelines  for  air  curtain 

incinerators. 
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60.38b    Compliance  and  performance^ 

testing. 
G0.39b    Reporting  and  recordkeeping 

guidelines,  and  compliance  schedules. 

Subpart  Cb— Emissions  Guidelines 
and  Compliance  Schedules  for 
■Municipal  Waste  Combustors 

§  60.30b    Scope. 

This  subpart  contains  emission 
guidelines  and  compliance  schedules 
for  the  control  of  certain  designated 
pollutants  fi"om  certain  municipal  waste 
combustors  in  accordance  with  section 
111(d)  and  section  129  of  the  Clean  Air 
Act  and  subpart  B  of  this  part.  The 
provisions  in  these  emission  guidelines 
supersede  the  provisions  of  §  60.24(f)  of 
subpart  B  of  this  part. 

§  60.31b    Definitions. 

Terms  used  but  not  defined  in  this 
subpart  have  the  meaning  given  them  in 
the  Clean  Air  Ad  and  subparts  A.  B. 
and  Eb  of  this  part. 

Municipal  waste  combustor  plant 
means  one  or  more  municipal  waste 
combustor  units  at  the  same  location  for 
which  construction  was  commenced  on 
or  before  September  20, 1994. 

Municipal  waste  combustor  plant 
capacity  means  the  aggregate  municipal 
waste  combustor  unit  capadty  of  all 
municipal  waste  combustor  units  at  a 
municipal  waste  combustor  plant  for 
which  construction  was  commenced  on 
or  before  September  20, 1994. 

§6a32b    Designated  facilities. 

(a)  The  designated  facility  to  which 
these  guidelines  apply  is  each 
municipal  waste  combustor  unit  located 
within  a  municipal  waste  combustor 
plant  with  an  aggregate  munidpal  waste 
combustor  plant  capacity  greater  than 
35  megagrams  per  day  of  municipal 
solid  waste  for  which  construction  was 
commenced  on  or  before  September  20, 
1994. 

(b)  Any  waste  combustion  unit  at  a 
medical,  industrial,  or  other  type  of 
waste  combustor  plant  that  is  capable  of 
combusting  more  than  35  megagrams 
per  day  of  municipal  solid  waste  and  is 
subject  to  a  federally  enforceable  permit 
limiting  the  plantwide  maximum 
amount  of  municipal  solid  waste  that 
may  be  combusted  to  less  than  or  equal 
to  10  megagrams  per  day  is  not  subject 
to  this  subpart  if  tiie  owner  or  operator: 

(1)  Notifies  the  Administrator  of  an 
exemption  claim, 

(2)  Provides  a  copy  of  the  federally 
enforceable  permit  that  limits  the  firing 
of  municipal  solid  waste  to  less  than  10 
megagrams  per  day.  and 

(3)  Keeps  records  of  the  amoimt  of 
municipsd  solid  waste  fired  on  a  daily 
basis. 


(c)  Physical  or  operational  changes 
made  to  an  existing  municipal  waste 
combustor  unit  primarily  for  the 
purpose  of  complying  with  emission 
guidelines  under  this  subpart  are  not 
considered  in  determining  whether  the 
unit  is  a  modified  or  reconstructed 
facility  under  subpart  Ea  or  subpart  Eb 
of  this  part. 

(d)  A  qualifying  small  power 
production  facility,  as  defined  in  section 
3(17)(C)  of  the  Federal  Power  Act  (16 
U.S.C.  796(17)(C)),  that  burns 
homogeneous  waste  (such  as  automotive 
tires  or  used  oil,  but  not  including 
refiise-derived  fiiel)  for  the  produdion 
of  electric  energy  Is  not  subjed  to  this 
subpart  if  the  owner  or  operator  of  the 
facility  notifies  the  Administrator  of  this 
exemption  and  provides  data 
documenting  that  the  facility  qualifies 
for  this  exemption. 

(e)  A  qualifying  cogeneration  facility, 
as  defined  in  section  3(18)(B)  of  the 
Federal  Power  Ad  (16  U.S.C. 
796(18)(B)),  that  bums  homogeneous 
waste  (such  as  automotive  tires  or  used 
oil,  but  not  including  refuse-derived 
fuel)  for  the  production  of  eledric 
energy  and  steam  or  forms  of  useful 
energy  (such  as  heat)  that  are  used  for 
industrial,  commercial,  heating,  or 
cooling  purposes,  is  not  subject  to  this 
subpart  if  the  owner  or  operator  of  the 
facility  notifies  the  Administrator  of  this 
exemption  and  provides  data 
documenting  that  the  facility  qualifies 
for  this  exemption. 

(0  Any  unit  combusting  a  single-item 
waste  stream  of  tires  is  not  subject  to 
this  subpart  if  the  owner  or  operator  of 
the  unit: 

(1)  Notifies  the  Administrator  of  an 
exemption  claim,  and 

(2)  Provides  data  documenting  that 
the  unit  qualifies  for  this  exemption. 

(g)  Any  unit  required  to  have  a  permit 
under  section  3005  of  the  Solid  Waste 
Disposal  Ad  is  not  subjed  to  this 
subpart. 

(h)  Any  materials  recovery  facility 
(including  primary  or  secondary 
smelters)  that  combusts  waste  for  the 
primary  purpose  of  recovering  metals  is 
not  subject  to  this  subpart. 

(i)  Any  cofired  combustor,  as  defined 
under  §  60.51b  of  subpart  Eb  of  this  part, 
that  meets  the  capacity  specifications  in 
paragraph  (a)  of  this  section  is  not 
subject  to  this  subpart  if  the  owner  or 
operator  of  the  cofired  combustor: 

(1)  Notifies  the  Administrator  of  an 
exemption  claim, 

(2)  Provides  a  copy  of  the  federally 
enforceable  permit  (specified  in  the 
definition  of  cofired  combustor  in  this 
sedion),  and 

(3)  Keeps  a  record  on  a  calendar 
quarter  basis  of  the  weight  of  nmnicipal 


solid  waste  combusted  at  the  cofired 
combustor  and  the  weight  of  all  other 
fuels  combusted  at  the  cofired 
combustor. 

(j)  Air  curtain  incinerators,  as  defined 
under  §  60.51b  of  subpart  Eb  of  this  part, 
that  meet  the  capacity  specifications  in 
paragraph  (a)  of  this  sedion,  and  that 
combust  a  fuel  stream  composed  of  100 
percent  yard  waste  are  exempt  from  all 
provisions  of  this  subpart  except  the 
opacity  standard  under  §  60.37b,  the 
testing  procedures  under  §  60.38b,  and 
the  reporting  and  recordkeeping 
provisions  under  §  60.39b. 

(k)  Air  curtain  incinerators  that  meet 
the  capacity  specifications  in  paragraph 
(a)  of  this  section  and  that  combust 
municipal  solid  waste  other  than  yard 
waste  are  subject  to  all  provisions  of  this 
subpart. 

(1)  Pyrolysis/combustion  units  that  are 
an  integrated  part  of  a  plastics/rubber 
recycling  unit  (as  defined  in  §  60.51b) 
are  not  subjed  to  this  subpart  if  the 
owner  or  operator  of  the  plastics/rubber 
recycling  unit  keeps  records  of  the 
weight  of  plastics,  rubber,  and/or  rubber 
tires  processed  on  a  calendar  quarter 
basis;  the  weight  of  chemical  plant 
feedstocks  and  petroleum  refinery 
feedstocks  produced  and  marketed  on  a 
calendar  quarter  basis;  and  the  name 
and  address  of  the  purchaser  of  the 
feedstocks.  The  combustion  of  gasoline, 
diesel  fuel,  jet  fuel,  fuel  oils,  residual 
oil,  refinery  gas,  petroleum  coke, 
liquified  petroleum  gas,  propane,  or 
butane  produced  by  chemical  plants  or 
petroleiun  refineries  that  use  feedstocks 
produced  by  plastics/rubber  recycling 
units  are  not  subject  to  this  subpart. 

§  60.33b    Emission  guidelines  for 
municipal  waste  combustor  metals,  acid 
gases,  organics,  and  nitrogen  oxides. 

(a)  The  emission  limits  for  municipal 
waste  combustor  metals  are  specified  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
sedion. 

(1)  For  approval,  a  State  plan  shall 
include  emission  limits  for  particulate 
matter  and  opacity  at  least  as  protective 
as  the  emission  limits  for  particulate 
matter  and  opacity  specified  in 
paragraphs  (a)(l)(i)  through  (a)(l)(iii)  of 
this  section. 

(i)  The  emission  limit  for  particulate 
matter  contained  in  the  gases  discharged 
to  the  atmosphere  from  a  designated 
facility  located  within  a  large  municipal 
waste  combustor  plant  is  27  milligrams 
per  dry  standard  cubic  meter,  corrected 
to  7  percent  oxygen. 

(ii)  The  emission  limit  for  particulate 
matter  contained  in  the  gases  discharged 
to  the  atmosphere  from  a  designated 
facility  located  within  a  small 
municipal  waste  combustor  plant  is  70 
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milligrams  per  dey  standard  cubic 
meter,  corrected  |o  7  percent  oxygen. 

(iii)  The  emissibn  limit  for  opacity 
exhibited  by  the  |ases  discharged  to  the 
atmosphere  from  la  designated  facility 
located  within  a  )mall  or  large 
municipal  waste  combustor  plant  is  10 
percent  (6-minuta  average). 

(2)  For  approv^,  a  State  plan  shall 
include  emission  limits  for  cadmium 
and  lead  at  least  as  protective  as  the 
emission  limits  for  cadmium  and  lead 
specified  in  paragraphs  (a)(2)(i)  through 
(a)(2)(iv)  of  this  sfction. 

(i)  The  emissioS  limit  for  cadmium 
contained  in  the  gases  discharged  to  the 
atmosphere  from  a  designated  facility 
located  within  a  l^rge  municipal  waste 
combustor  plant  i^  0.040  milligrams  per 
dry  standard  cubib  meter,  corrected  to  7 
percent  oxygen. 

(ii)  The  emission  limit  for  cadmium 
contained  in  the  gases  discharged  to  the 
atmosphere  from  a  designated  facility 
located  within  a  small  municipal  waste 
combustor  plant  i^  0.10  milligrams  per 
dry  standard  cubit  meter,  corrected  to  7 
percent  oxygen. 

(iii)  The  emissifn  limit  for  lead 
contained  in  the  ^es  discharged  to  the 
atmosphere  from  |  designated  facility 
located  within  a  lirge  municipal  waste 
combustor  plant  ii  0.49  milligrams  per 
dry  standard  cubic  meter,  corrected  to  7 
percent  oxygen. 

(iv)  The  emission  limit  for  lead 
contained  in  the  gfises  discharged  to  the 
atmosphere  from  «  designated  facility 
located  within  a  small  municipal  waste 
combustor  plant  it  1.6  milligrams  per 
dry  standard  cubic  meter,  corrected  to  7 
percent  oxygen.   J 

(3)  For  approval,  a  State  plan  shall 
include  emission  limits  for  mercury  at 
least  as  protective  as  the  emission  limits 
specified  in  this  paragraph.  The 
emission  limit  formercury  contained  in 
the  gases  discharged  to  the  atmosphere 
ftx)m  a  designated  facility  located  within 
a  small  or  large  municipal  waste 
combustor  plant  i$  0.080  milligrams  per 
dry  standard  cubi$  meter  or  15  percent 
of  the  potential  mercury  emission 
concentration  (an  B5-percent  reduction 
by  weight),  corrected  to  7  percent 
0}^/gen,  whichevet  is  less  stringent. 

(dj  The  emission  limits  for  municipal 
waste  combustor  acid  gases,  expressed 
as  sulfur  dioxide  and  hydrogen 
chloride,  are  specked  in  paragraphs 
(b)(1)  and  (b)(2)  oil  this  section. 

(1)  For  approval^  3  State  plan  shall 
include  emission  limits  for  sulfur 
dioxide  at  least  asjprotective  as  the 
emission  limits  fof  sulfur  dioxide 
specified  in  paragtaphs  (b)(l)(i)  and 
(b)(l)(ii)  of  this  section. 

(i)  The  emission  limit  for  sulfur 
dioxide  containedlin  the  gases 


discharged  to  the  atmosphere  from  a 
designated  facility  located  within  a  large 
municipal  waste  combustor  plant  is  31 
parts  per  million  by  volume  or  25 
percent  of  the  potential  sulfur  dioxide 
emission  concentration  (75-percent 
reduction  by  weight  or  volume), 
corrected  to  7  percent  oxygen  (dry 
basis),  whichever  is  less  stringent. 
Compliance  with  this  emission  limit  Is 
based  on  a  24-hour  daily  geometric 
mean. 

(ii)  The  emission  limit  for  sulfur 
dioxide  contained  in  the  gases 
discharged  to  the  atmosphere  from  a 
designated  facility  located  within  a 
small  municipal  waste  combustor  plant 
is  80  parts  per  million  by  volume  or  50 
percent  of  the  potential  sulfur  dioxide 
emission  concentration  (50-percent 
reduction  by  weight  or  volume), 
corrected  to  7  percent  oxygen  (dry 
basis),  whichever  is  less  stringent. 
Compliance  with  this  emission  limit  is 
based  on  a  24-hour  geometric  mean. 
(2)  For  approval,  a  State  plan  shall 
include  emission  limits  for  hydrogen 
chloride  at  least  as  protective  as  the 
emission  limits  for  hydrogen  chloride 
specified  in  paragraphs  (b)(2)(i)  and 
(b)(2)(ii]  of  this  section. 

(i)  The  emission  limit  for  hydrogen 
chloride  contained  in  the  gases 
discharged  to  the  atmosphere  from  a 
designated  facility  located  within  a  large 
municipal  waste  combustor  plant  is  31 
parts  per  million  by  volume  or  5  percent 
of  the  potential  hydrogen  chloride 
emission  concentration  (95-percent 
reduction  by  weight  or  volume), 
corrected  to  7  percent  oxygen  (dry 
basis),  whichever  is  less  stringent. 

(ii)  The  emission  limit  for  hydrogen 
chloride  contained  in  the  gases 
discharged  to  the  atmosphere  from  an 
affected  facility  located  within  a  small 
municipal  waste  combustor  plant  is  250 
parts  per  million  by  volume  or  50 
percent  of  the  potential  hydrogen 
chloride  emission  concentration  (50- 
percent  reduction  by  weight  or  volume), 
corrected  to  7  percent  oxygen  (dry 
basis),  whichever  is  less  stringent. 

(c)  The  emission  limits  for  municipal 
waste  combustor  organics,  expressed  as 
total  mass  dioxins/furans,  are  specified 
in  paragraphs  (c)(1)  and  (c)(2)  of  this 
section. 

(1)  For  approval,  a  State  plan  shall 
include  an  emission  limit  for  dioxins/ 
furans  contained  in  the  gases  discharged 
to  the  atmosphere  from  a  designated 
facility  located  within  a  large  municipal 
waste  combustor  plant  at  least  as 
protective  as  the  emission  limit  for 
dioxins/furans  specified  in  either 
paragraph  (c)(l)(i)  or  (c)(l)(ii)  of  this 
section,  as  applicable. 


(1)  The  emission  limit  for  designated 
facilities  that  employ  an  electrostatic 
precipitator-based  emission  control 
system  is  60  nanograms  per  dry 
standard  cubic  meter  (total  mass), 
corrected  to  7  percent  oxygen. 

(ii)  The  emission  limit  for  designated 
facilities  that  do  not  employ  an 
electrostatic  precipitator-based  emission 
control  system  is  30  nanograms  per  dry 
standard  cubic  meter  (total  mass), 
corrected  to  7  percent  oxygen. 

(2)  For  approval,  a  State  plan  shall 
include  an  emission  limit  for  dioxins/ 
furans  contained  in  the  gases  discharged 
to  the  atmosphere  fit)m  a  designated 
facility  located  within  a  small 
municipal  waste  combustor  plant  at 
least  as  protective  as  the  emission  limits 
for  dioxins/furans  specified  in  this 
paragraph.  The  emission  limit  for 
dioxins/furans  for  designated  facilities 
located  within  a  small  municipal  waste 
combustor  plant  is  125  nanograms  per 
dry  standard  cubic  meter  (total  mass), 
corrected  to  7  percent  oxygen. 

(d)  For  approval,  a  State  plan  shall 
include  emission  limits  for  nitrogen 
oxides  at  least  as  protective  as  the 
emission  limits  listed  in  table  1  of  this 
subpart  for  designated  facilities  located 
within  large  municipal  waste  combustor 
plants.  Table  1  provides  emission  limits 
for  the  nitrogen  oxides  concentration 
level  for  each  type  of  designated  facility. 

Table  1.— NrrROGEN  Oxides  Guide- 
LrNES  FOR  Designated  Facilities 
AT  Large  Municipal  Waste  Com- 
bustor Plants 


Municipal  waste  comtMJStor 
technology 

Nitrogen  ox- 
ides emis- 
sion limit 
(parts  per 
million  by 
volume)* 

Mass  tMjm  waterwall 

200 

Mass  bum  rotary  waterwall  

Refuse-<jerived  fuel  combustor 
Fluidized  bed  combustor  

250 
250 
240 

Mass  bum  refractory  combus- 

tors 

OthefO 

• 

no  limit 
200 

'  Corrected  to  7  percent  oxygen,  dry  basis. 
^Excludes  mass  bum  refractory  municipal 
waste  combustors. 

(1)  A  State  plan  may  allow  nitrogen 
oxides  emissions  averaging  as  specified 
in  paragraphs  (d)(l)(i)  through  (d}(l)(v) 
of  this  section. 

(i)  An  owner  or  operator  of  a  large 
municipal  waste  combustor  plant  may 
elect  to  implement  a  nitrogen  oxides 
emissions  averaging  plan  for  the 
designated  facilities  that  are  located  at 
that  plant  and  that  are  subject  to  subpart 
Cb,  except  as  specified  in  paragraphs 


(d)(l)(i)(A)  and  (d)(l)(i)(B)  of  this 
section. 

(A)  Municipal  waste  combustor  units 
subject  to  subpart  Ea  or  Eb  cannot  be 
included  in  the  emissions  averaging 
plan. 

(B)  Mass  bum  refractory  municipal 
waste  combustor  units  cannot  be 
included  in  the  emissions  averaging 
plan. 

(ii)  The  designated  facilities  included 
in  the  nitrogen  oxidds  emissions 
averaging  plan  must  be  identified  in  the 
initial  compliance  report  specified  in 
§  60.59b(f)  or  in  the  annual  report 
specified  in  §  60.59b(g),  as  applicable, 
prior  to  implementing  the  averaging 
plan.  The  designated  facilities  being 
included  in  the  averaging  plan  may  be 
redesignated  each  calendar  year.  Partial 
year  redesignation  is  allowable  with 
State  approval. 

(iii)  To  implement  the  emissions 
averaging  plan,  the  average  daily  (24- 
hour)  nitrogen  oxides  emission 
concentration  level  for  gases  discharged 
from  the  designated  facilities  being 
included  in  the  emissions  averaging 
plan  must  be  no  greater  than  the  levels 
specified  in  table  2  of  this  subpart. 
Table  2  provides  emission  limits  for  the 
nitrogen  oxides  concentration  level  for 
each  type  of  designated  facility. 

Table  2.— Nitrogen  Oxides  Limits 
For  Existing  Designated  Facili- 
ties Included  in  an  Emissions 
Averaging  Plan  at  Large  Munici- 
pal Waste  Combustor  Plants 


Nitrogen  ox- 

ides emis- 

Municipal waste  combustor 

sion  limit 

tectinok>gy 

(parts  per 

miirion  by 

volume)* 

Mass  bum  waterwall 

180 

Mass  bum  rotary  waterwall  

220 

Refuse-derived  fuel  combustor 

230 

Fluidized  t>ed  comtMJStor 

220 

Ottier*>        

180 

» Corrected  to  7  percent  oxygen,  dry  basis. 

•>  Excludes  mass  bum  refractory  municipal 
waste  combustors.  Mass  bum  refractory  mu- 
nicipal waste  combustors  may  not  be  included 
in  an  emissions  averaging  plan. 

(iv)  Under  the  emissions  averaging 
plan,  the  average  daily  nitrogen  oxides 
emissions  specified  in  paragraph 
(d)(l)(iii)  of  this  section  shall  be 
calculated  using  equation  (1). 
Designated  facilities  that  are  offline 
shall  not  be  included  in  calculating  the 
average  daily  nitrogen  oxides  emission 
level. 


I(nOx,)(S,) 


NO, 


=  J=L 


^l*-hi 


IN 


(1) 


where: 

NOx  24-iir=24-hr  daily  average  nitrogen 
oxides  emission  concentration  level 
for  the  emissions  averaging  plan 
(parts  per  million  by  volume 
corrected  to  7  percent  oxygen). 
NOx  i.hr=24-hr  daily  average  nitrogen 
oxides  emission  concentration  level 
for  designated  facility  i  (parts  per 
million  by  volume,  corrected  to  7 
percent  oxygen),  calculated 
according  to  the  procedures  in 
§60.58b(h)  of  this  subpart. 
Si=maximum  demonstrated  municipal 
waste  combustor  unit  load  for 
designated  facility  i  (pounds  per 
hour  steam  or  feedwater  flow  as 
determined  in  the  most  recent 
dioxin/furan  performance  test). 
h=total  number  of  designated  facilities 
being  included  in  the  daily 
emissions  average, 
(v)  For  any  day  in  which  any 
designated  facility  included  in  the 
emissions  averaging  plan  is  offline,  the 
owner  or  operator  of  the  municipal 
waste  combustor  plant  must 
demonstrate  compliance  according  to 
either  paragraph  (d)(l)(v)(A)  of  this 
section  or  both  paragraphs  (d)(l)(v)(B) 
and  (d)(l)(v)(C)  of  this  section. 

(A)  Compliance  with  the  applicable 
limits  specified  in  table  2  of  this  subpart 
shall  be  demonstrated  using  the 
averaging  procedure  specified  in 
paragraph  (d)(l)(iv)  of  this  section  for 
the  designated  focilities  that  are  online. 

(B)  For  each  of  the  designated 
facilities  included  in  the  emissions 
averaging  plan,  the  nitrogen  oxides 
emissions  on  a  daily  average  basis  shall 
be  calculated  and  shall  be  equal  to  or 
less  than  the  maximum  daily  nitrogen 
oxides  emission  level  achieved  by  that 
designated  facility  on  any  of  the  days 
during  which  the  emissions  averaging 
plan  was  achieved  with  all  designated 
facilities  online  during  the  most  recent 
calendar  quarter.  The  requirements  of 
this  paragraph  do  not  apply  during  the 
first  quarter  of  operation  under  the 
emissions  averaging  plan. 

(C)  The  average  nitrogen  oxides 
emissions  (kilograms  per  day) 
calculated  according  to  paragraph 
(d)(l)(v)(C)(2)  of  this  section  shall  not 
exceed  the  average  nitrogen  oxides 
emissions  (kilograms  per  day) 
calculated  according  to  paragraph 
(d)(l)(v)(C)(J)  of  this  section. 

(1)  For  all  days  during  which  the 
emissions  averaging  plan  was 


implemented  and  achieved  and  during 
which  all  designated  facilities  were 
online,  the  average  nitrogen  oxides 
emissions  shall  be  calculated.  The 
average  nitrogen  oxides  emissions 
(kilograms  per  day)  shall  be  calculated 
on  a  calendar  year  basis  according  to 
paragraphs  (d)(l)(v)(C)(I)(/)  through 
(d)(l)(v)(C)(l)(i/7)  of  this  section. 

(/)  For  each  designated  facility 
included  in  the  emissions  averaging 
plan,  the  daily  amount  of  nitrogen 
oxides  emitted  (kilograms  per  day)  shall 
be  calculated  based  on  the  hourly 
nitrogen  oxides  data  required  under 
§60.38b(a)  and  specified  under 
§  60.58b(h)(5)  of  subpart  Eb  of  this  part, 
the  flue  gas  flow  rate  determined  using 
table  19-1  of  EPA  Reference  Method  19 
or  a  State-approved  method,  and  the 
hourly  average  steam  or  feedwater  flow 
rate. 

[ii]  The  daily  total  nitrogen  oxides 
emissions  shall  be  calculated  as  the  sum 
of  the  daily  nitrogen  oxides  emissions 
from  each  designated  facility  calculated 
under  paragraph  (d)(l)(v)(C)(l)(/)  of  this 
section. 

(iii)  The  average  nitrogen  oxides 
emissions  (kilograms  per  day)  on  a 
calendar  year  basis  shall  be  calculated 
as  the  sum  of  all  daily  total  nitrogen 
oxides  emissions  calculated  under 
paragraph  (d)(l)(v)(C)(I)(y/)  of  this 
section  divided  by  the  number  of 
calendar  days  for  which  a  daily  total 
was  calculated. 

(2)  For  all  days  during  which  one  or 
more  of  the  designated  facilities  under 
the  emissions  averaging  plan  was 
offline,  the  average  nitrogen  oxides 
emissions  shall  be  calculated.  The 
average  nitrogen  oxides  emissions 
(kilograms  per  day)  shall  be  calculated 
on  a  calendar  year  basis  according  to 
paragraphs  (d)(l)(v)(C)(2)(i)  through 
(d)(l)(v)(C)(2)(i7/)  of  this  section. 

(i)  For  each  designated  facility 
included  in  the  emissions  averaging 
plan,  the  daily  amount  of  nitrogen 
oxides  emitted  (kilograms  per  day)  shall 
be  calculated  based  on  the  hourly 
nitrogen  oxides  data  required  under 
§  60.38b(a)  and  specified  under 
§60.58b(h)(5)  of  subpart  Eb  of  this  part, 
the  flue  gas  flow  rate  determined  using 
table  19-1  of  EPA  Reference  Method  19 
or  a  State-approved  method,  and  the 
hourly  average  steam  or  feedwater  flow 
rate. 

(ii)  The  daily  total  nitrogen  oxides 
emissions  shall  be  calculated  as  the  sum 
of  the  daily  nitrogen  oxides  emissions 
from  each  designated  facility  calculated 
under  paragraph  (d)(l)(v)(C)(2)(/)  of  this 
section. 

(iii)  The  average  nitrogen  oxides 
emissions  (kilograms  per  day)  on  a 
calendar  year  basis  shall  be  calculated 
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as  the  sum  of  all  daily  total  nitrogen 
oxides  emissional calculated  under 
paragraph  (d)(1)(ir)(C)(2)(i7)  of  this 
section  divided  l^  the  number  of 
calendar  days  for  which  a  daily  total 
was  calculated. 

(2)  A  State  plai)  may  establish  a 
program  to  allow  owners  or  operators  of 
municipal  waste  combustor  plants  to 


engage  in  trading  of  nitrogen  oxides 
emission  credits.  A  trading  program 
must  be  approved  by  the  Administrator 
before  implementation. 

§00.34b    Emission guMsOnes tor 
municipsl  wssis  oombuslor  opsfsUng 


(a)  For  approval,  a  State  plan  shall 
include  emission  limits  for  carbon 


monoxide  at  least  as  protective  as  the 
emission  limits  for  carbon  monoxide 
listed  in  table  3  of  this  subpart.  Table  3 
provides  emission  limits  for  the  carbon 
monoxide  concentration  level  for  each 
type  of  designated  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant. 


Tabi^  3.— Municipal  Waste  Combustor  Operating  Guideunes 


Municipal  waste  combustor  technology 


Mass  bum  waterwal 

Mass  bum  refractory 

Mass  bum  rotary  rwactory  . 

Mass  tXMTi  rotary  waterwaH  ......._....».......-...............„.....„...„._......„ 

Modular  starved  air : 

Modular  excess  air  ^ „._ „ , 

Refuse-derived  fuei  stoker „ 

BuddNng  Nuidized  bed  comtxistor  

Circulating  fluidized  bed  combustor  „.. 

Pulverized  coal/refuse-derived  fuel  mixed  fuel-fired  combustor 

Spreader  stoker  coal/refuse-derived  fuel  mixed  fuel-fired  comtxjstor . 


Carbon 

monoxide 

emissions 

Averaging 
time  (nrs) 

level  (parts 

per  mHiion 

by  volume)* 

100 

4 

100 

4 

100 

24 

250 

24 

50 

4 

50 

4 

200 

24 

100 

4 

100 

4 

ISO 

4 

200 

24 

*  Measured  at  the  combustor  outlet  in  confunctkxi  with  a  measurement  of  oxygen  concentration,  corrected  to  7  percent  oxygen,  dry  basis.  Cal- 
culated as  an  arithrrietic  average. 


jvai. 


(b)  For  approval,  a  State  plan  shall 
include  requirements  for  municipal 
waste  combustor  operating  practices  at 
least  as  protective  as  those  requirements 
listed  in  §  60.53b(b)  and  (c)  of  subpart 
Eb  of  this  part. 


protective  as  those  listed  in  §  60.56b  of 
subpart  Eb  of  this  part. 

§60L38b   CofiipHanoe and  performanoe 


feaasb 

municipal 


#^si^tf^^^Mtf^^^^s  4b%v 


For  approval,  a  State  plan  shall 
include  requirements  for  designated 
bcilities  located  within  small  or  large 
municipal  waste  Combustor  plants  for 
municipal  waste  combustor  operator 
training  and  certification  at  least  as 
protective  as  those  requirements  listed 
in  §  60.54b  of  subpart  Eb  of  this  part. 
The  State  plan  shall  require  compliance 
with  these  requirements  according  to 
the  schedule  spedfied  in  §  60.39b(c)(4). 

fsaaeb    Emission  guldeiines  tor 
miinirlpal  wi— 1>  eawbuslor  fuoHi  V  aah 


eenibuslor  f 
,  alstate  pla 


For  approval,  alState  plan  shall 
include  requirements  for  municipal 
waste  combustor  fugitive  ash  emissions 
at  least  as  protective  as  those 
requirements  listed  in  §  60.55b  of 
subpart  Eb  of  this!  part. 

S6a37b    Einissioit  guidelines  tor  air 
curtain  incinerators. 

For  approval,  ajState  plan  shall 
include  emission  limits  for  opacity  for 
air  curtain  incineiators  at  least  as 


(a)  For  approval,  a  State  plan  shall 
include  the  performance  testing 
methods  listed  in  §  60.58b  of  subpart  Eb 
of  this  part,  as  applicable,  except  as 
provided  for  under  §  60.24(b)(2)  of 
subpart  B  of  this  part  and  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  For  approval,  a  State  plan  shall 
include  for  designated  facilities  at  large 
municipal  waste  combustor  plants  the 
alternative  performance  testing  schedule 
for  dioxins/furans  specified  in 

§  60.58b(g)(5)(iii)  of  subpart  Eb  of  this 
part,  as  applicable,  for  those  designated 
facilities  that  achieve  a  dioxin/furan 
emission  level  less  than  or  equal  to  15 
nanograms  per  dry  standard  cubic  meter 
total  mass,  corrected  to  7  percent 
oxygen. 

(c)  For  approval,  a  Slate  plan  shall 
include  for  designated  facilities  at  small 
municipal  waste  combustor  plants  the 
alternative  performance  testing  schedule 
for  dioxins/furans  specified  in 

§  60.58b(g)(5)(iii)  of  subpart  Eb  of  this 
part,  as  applicable,  for  those  designated 
facilities  that  achieve  a  dioxin/fiiran 
emission  level  less  than  or  equal  to  30 
nanograms  per  dry  standard  cubic  meter 
total  mass,  corrected  to  7  percent 
oxygen. 


S  60.38b    nsporting  and  recocdkesping 
guldeiines  and  compliance  schedules. 

(a)  For  approval,  a  State  plan  shall 
include  the  reporting  and  recordkeeping 
provisions  listed  in  §  60.59b  of  subpart 
Eb  of  this  part,  as  applicable,  except  for 
the  siting  requirements  under 
§60.59b(a),  (b)(5).  and  (d)(ll)  of  subpart 
Eb  of  this  part. 

(b)  Not  later  than  December  19, 1996, 
each  State  in  which  a  designated  facility 
is  operating  shall  submit  to  the 
Administrator  a  plan  to  implement  and 
enforce  the  emission  guidelines.  The 
compliance  schedule  specified  in  this 
paragraph  is  in  accordance  with  section 
129(b)(2)  of  the  Act  and  supersedes  the 
compliance  schedule  provided  in 

§  60.23(a)(1)  of  subpart  B  of  this  part. 

(c)  For  approval,  a  State  plan  ^all 
include  the  compliance  schedules 
specified  in  paragraphs  (c)(1)  through 
(c)(5)  of  this  section. 

(1)  A  State  plan  shall  allow 
designated  facilities  located  within  large 
municipal  waste  combustor  plants  to 
comply  with  all  requirements  of  a  State 
plan  (or  close)  within  1  year  after 
approval  of  the  State  plan,  except  as 
provided  by  paragraph  (c)(l)(i)  and    . 
(c](l)(ii)  of  this  section. 

(i)  A  State  plan  that  allows  designated 
facilities  more  than  1  year  but  less  than 
3  years  following  the  date  of  issuance  of 
a  revised  construction  or  operation 
permit,  if  a  permit  modification  is 


required,  or  more  than  1  year  but  less 
than  3  years  following  approval  of  the 
State  plan,  if  a  permit  modification  is 
not  required,  shall  include  measurable 
and  enforceable  incremental  steps  of 
progress  toward  compliance.  Suggested 
measurable  and  enforceable  activities 
are  specified  in  paragraphs  (c)(l)(i)(A) 
through  (c)(l)(i)(J)  of  this  section. 

(A)  Date  for  obtaining  services  of  an 
architectural  and  engineering  firm 
regarding  the  air  pollution  control 
device(s); 

(B)  Date  for  obtaining  design  drawings 
of  the  air  pollution  control  device(s); 

(C)  Date  for  submittal  of  permit 
modifications,  if  necessary; 

(D)  Date  for  submittal  of  the  final 
control  plan  to  the  Administrator. 
(§60.21  {h)(l)  of  subpart  B  of  this  part.); 

(E)  Date  for  ordering  the  air  pollution 
control  device(s); 

(F)  Date  for  obtaining  the  major 
components  of  the  air  pollution  control 
device(s); 

(G)  Date  for  initiation  of  site 
preparation  for  installation  of  the  air 
pollution  control  device(s); 

(H)  Date  for  initiation  of  installation 
of  the  air  pollution  control  device(s); 

(1)  Date  for  initial  startup  of  the  air 
pollution  control  device(s);  and 

(J)  Date  for  initial  performance  test(s) 
of  the  air  pollution  control  device(s). 

(ii)  A  State  plan  that  allows 
designated  facilities  more  than  1  year 
but  up  to  3  years  after  State  plan 
approval  to  close  shall  require  a  closiue 
agreement.  The  closure  agreement  must 
include  the  date  of  plant  closure. 

(2)  If  the  State  plan  requirements  for 
a  designated  facility  located  within  a 
large  municipal  w^ste  combustor  plant 
include  a  compliance  schedule  longer 
than  1  year  after  approval  of  the  State 
plan  in  accordance  with  paragraph 
(c)(l)(i)  or  (c)(l)(ii)  of  this  section,  the 
State  plan  submittal  (for  approval)  shall 
include  performance  test  results  for 
dioxin/furan  emissions  for  each 
designated  facility  that  has  a 
compliance  schedule  longer  than  1  year 
following  the  approval  of  the  State  plan, 
and  the  performance  test  results  shall 
have  been  conducted  during  or  after 
1990.  The  performance  test  shall  be 
conducted  according  to  the  procediues 
in  §  60.38b. 

(3)  A  State  plan  shall  allow 
designated  facilities  located  within 
small  mimicipal  waste  combustor  plants 
to  comply  with  all  requirements  of  the 
State  plan  (or  close)  within  3  years 
following  the  date  of  issuance  of  a 
revised  construction  or  operation 
permit,  if  a  permit  modification  is 
required,  or  within  3  years  following 
approval  of  the  State  plan,  if  a  permit 
modification  is  not  required. 


(4)  A  State  plan  shall  require 
compliance  with  the  municipal  waste 
combustor  operator  training  and  ^ 
certification  requirements  under 
§  60. 3  5b  according  to  the  schedule 
specified  in  paragraphs  (c)(4)(i)  through 
(c)(4)(iii)  of  this  section. 

(i)  For  designated  facilities  located 
within  small  municipal  waste 
combustor  plants,  the  State  plan  shall 
require  compliance  with  the  municipal 
waste  combustor  operator  training  and 
certification  requirements  specified 
under  §  60.54b  (a)  through  (c)  of  subpart 
Eb  of  this  part  by  the  date  6  months  after 
startup  of  a  designated  facility  or  18 
months  after  State  plan  approval, 
whichever  is  later. 

(ii)  For  designated  facilities  located 
within  large  municipal  waste  combustor 
plants,  the  State  plan  shall  require 
compliance  with  the  municipal  waste 
combustor  operator  training  and 
certification  requirements  specified 
under  §  60.54b  (a)  through  (c)  of  subpart 
Eb  of  this  part  by  the  date  6  months  after 
the  date  of  startup  or  12  months  after 
State  plan  approval,  whichever  is  later. 

(iii)  For  designated  facilities  located 
within  small  or  large  municipal  waste 
combustor  plants,  the  State  plan  shall 
require  compliance  with  the 
requirements  specified  in  §  60.54b  (d), 
(0,  and  (g)  of  subpart  Eb  of  this  part  no 
later  than  6  months  after  startup  or  12 
months  after  State  plan  approval, 
whichever  is  later. 

(A)  The  requirement  specified  in 
§  60.54b(d)  of  subpart  Eb  of  this  part 
does  not  apply  to  chief  facility 
operators,  shift  supervisors,  and  control 
room  operators  who  have  obtained  full 
certification  from  the  American  Society 
of  Mechanical  Engineers  on  or  before 
the  date  of  State  plan  approval. 

(B)  The  owner  or  operator  may 
request  that  the  Administrator  waive  the 
requirement  specified  in  §60.54b(d)  of 
subpart  Eb  of  this  part  for  chief  facility 
operators,  shift  supervisors,  and  control 
room  operators  who  have  obtained 
provisional  certification  from  the 
American  Society  of  Mechanical 
Engineers  on  or  before  the  date  of  State 
plan  approval. 

(C)  The  initial  training  requirements 
specified  in  §60.54b(f)(l)  of  subpart  Eb 
of  this  part  shall  be  completed  no  later 
than  the  date  specified  in  paragraph 
(c)(4)(iii)(C)(l),  (c)(4)(iii)(C)(2),  or 
(c)(4)(iii)(C)(J).  of  this  section 
whichever  is  later. 

(1)  The  date  6  months  after  the  date 
of  startup  of  the  affected  facility; 

(2)  Twelve  months  after  State  plan 
approval;  or 

(3)  The  date  prior  to  the  day  when  the 
person  assumes  responsibilities 


affecting  municipal  waste  combustor 
unit  operation. 

(5)  A  State  plan  shall  require  all 
designated  fecilities  for  which 
construction,  modification,  or 
reconstruction  is  commenced  after  June 
26, 1987  that  are  located  within  a  large 
municipal  waste  combustor  plant  to 
comply  with  the  emission  limit  for 
mercury  specified  in  §60.33b(a)(3)  and 
the  emission  limit  for  dioxins/furans 
specified  in  §60.33b(c)(l)  within  1  year 
following  issuance  of  a  revised 
construction  or  operation  permit,  if  a 
permit  modification  is  required,  or 
within  1  year  following  approval  of  the 
State  plan,  whichever  is  later. 

(d)  In  the  event  no  plan  for 
implementing  the  emission  guidelines  is 
adopted,  all  designated  facilities 
meeting  the  applicability  requirements 
under  §  60.32b  shall  be  in  compliance 
with  the  guidelines  no  later  than 
December  19,  2000. 

8.  Part  60  is  amended  by  adding 
subpart  Eb  as  follows: 

SulHwrt  Eb— Standards  of  Performance  (or 
Municipal  Waste  Combustors  for  Whicfi 
Construction  Is  CommerKed  After 
September  20, 1984 

S6C 

60.50b    Applicability  and  delegation  of 

authority. 
60.51b    E)efinitions. 
60.52b    Standards  for  municipal  waste 

combustor  metals,  acid  gases,  oiganics. 

and  nitrogen  oxides. 
60.S3b    Standards  for  municipal  waste 

combustor  operating  practices. 
60.54b    Standards  for  municipal  waste 

combustor  operator  training  and 

certification. 
60.55b    Standards  for  municipal  waste 

combustor  fugitive  ash  emissions. 
60.56b    Standards  for  air  curtain 

incinerators. 
60.57b    Siting  requirements. 
60.58b    Compliance  and  performance 

testing. 
60.59b    Reporting  and  recordkeeping 

requirements. 

Subpart  Eb— Standards  of 
Performance  for  Municipal  Waste 
Combustors  for  Which  Construction  is 
Commenced  After  September  20, 1994 

§  60.50b    Appllcabiiity  and  delegation  of 
auttMdty. 

(a)  The  affected  facility  to  which  this 
subpart  applies  is  each  municipal  waste 
combustor  unit  located  within  a 
municipal  waste  combustor  plant  with 
an  aggregate  municipal  waste  combustor 
plant  capacity  greater  than  35 
megagrams  per  day  of  municipal  solid 
waste  for  which  construction  is 
commenced  after  September  20, 1994  or 
for  which  modification  or 
reconstruction  is  commenced  after  June 
19, 1996. 
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(b)  Any  waste  ((ombustion  unit  at  a 
medical,  industrial,  or  other  type  of   . 
waste  combustor  plant  that  is  capable  of 
combusting  mora  than  35  megagrams 
per  day  of  municipal  solid  waste  and  is 
subject  to  a  fiedertlly  enforceable  permit 
limiting  the  planfwide  maximum 
amount  of  municipal  solid  waste  that 
may  be  combustetl  to  less  than  or  equal 
to  10  megagrams  ^r  day  is  not  subject 
to  this  subpart  if  the  owner  or  operator: 

(1)  Notifies  theiAdministratoFof  an 
exemption  claim; 

(2)  Provides  a  qopy  of  the  federally 
enforceable  permit  that  limits  the  firing 
of  municipal  solid  waste  to  less  than  10 
megagrams  per  diiv;  and 

(3)  Keeps  records  of  the  amount  of 
municipal  solid  i^raste  fired  on  a  daily 
basis. 

(c)  An  affected  Facility  to  which  this 
subpart  applies  ii  not  subject  to  subpart 
E  or  Ea  of  this  paft. 

(d)  Physical  or  bperational  changes 
made  to  an  existiiig  municipal  waste 
combustor  unit  pHmarily  for  the 
purpose  of  complying  with  emission 
guidelines  under  subpart  Cb  are  not  ^ 
considered  a  modification  or 
reconstruction  an|d  do  not  result  in  an 
existing  municipal  waste  combustor 
unit  becoming  subject  to  this  subpart. 

(e)  A  qualifying  small  power 
production  facili^,  as  defined  in  section 
3(17](C)  of  the  Federal  Power  Act  (16 
U.S.C.  796(1 7)(C)i,  that  bums 
homogeneous  wa$te  (such  as  automotive 
tires  or  used  oil,  but  not  including 
refuse-derived  futl)  for  the  production 
of  electric  energy  is  not  subject  to  this 
subpart  if  the  owaer  or  operator  of  the 
facility  notifies  the  Administrator  of  this 
exemption  and  piovides  data 
documenting  that  the  facility  qualifies 
for  this  exeinptiott. 

(f)  A  qualifyingfcogeneration  facility, 
as  defined  in  section  3(18)(B)  of  the 
Federal  Power  Act  (16  U.S.C. 
796(18)(B)),  that  bums  homogeneous 
waste  (such  as  automotive  tires  or  used 
oil,  but  not  including  refuse-derived 
fuel)  for  the  prodvction  of  electric 
energy  and  steam  or  forms  of  useful 
energy  (such  as  beat)  that  are  used  for 
industrial,  commercial,  heating,  or 
cooling  purposes,'  is  not  subject  to  this 
subpart  if  the  owner  or  operator  of  the 
facility  notifies  the  Administrator  of  this 
exemption  and  p^vides  data 
documenting  thal|  the  facility  qualifies 
for  this  exemption. 

(g)  Any  unit  combusting  a  single-item 
waste  stream  of  tires  is  not  subject  to 
this  subpart  if  thq  owner  or  operator  of 
the  unit:  ' 

(1)  Notifies  the  Administrator  of  an 
exemption  claim;  and 

(3)  Provides  data  documenting  that 
the  unit  qualifies  for  this  exemption. 


(h)  Any  unit  required  to  have  a  permit 
under  section  3005  of  the  Solid  Waste 
Disposal  Act  is  not  subject  to  this 
subpart. 

(i)  Any  materials  recovery  facility 
(including  primary  or  secondary 
smelters)  that  combusts  waste  for  the 
primary  purpose  of  recovering  metals  is 
not  subject  to  this  subpart. 

(j)  Any  cofirad  combustor,  as  defined 
under  §  60.51b,  located  at  a  plant  that 
meets  the  capacity  specifications  in 
paragraph  (a)  of  this  section  is  not 
subject  to  this  subpart  if  the  owner  or 
operator  of  the  cofired  combustor: 

(1)  Notifies  the  Administrator  of  an 
exemption  claim; 

(2)  Provides  a  copy  of  the  federally 
enforceable  permit  (specified  in  the 
definition  of  cofired  combustor  in  this 
section);  and 

(3)  Keeps  a  record  on  a  calendar 
quarter  basis  of  the  weight  of  municipal 
solid  waste  combusted  at  the  cofired 
combustor  and  the  weight  of  all  other 
fuels  combusted  at  tlie  cofired 
combustor. 

(k)  Air  curtain  incinerators,  as  defined 
under  §  60.51b,  located  at  a  plant  that 
meet  the  capacity  specifications  in 
paragraph  (a)  of  this  section  and  that 
combust  a  fuel  stream  composed  of  100 
percent  yard  waste  are  exempt  fitim  all 
provisions  of  this  subpart  except  the 
opacity  limit  under  §  60.56b,  the  testing 
procedures  under  §60.58b(l),  and  the 
reporting  and  recordkeeping  provisions 
under  §  60.59b  (e)  and  (i). 

(1)  Air  curtain  incinerators  located  at 
plants  that  meet  the  capacity 
specifications  in  paragraph  (a)  of  this 
section  combusting  municipal  solid 
waste  other  than  yard  waste  are  subject 
to  all  provisions  of  this  subpart. 

(m)  Pyrolysis/combustion  units  that 
are  an  integrated  part  of  a  plastics/ 
rubber  recycling  unit  (as  defined  in 
§  60.51b)  are  not  subject  to  this  subpart 
if  the  owner  or  operator  of  the  plastics/ 
mbber  recycling  unit  keeps  records  of 
the  weight  of  plastics,  rubber,  and/or 
mbber  tires  processed  on  a  calendar 
quarter  basis;  the  weight  of  chemical 
plant  feedstocks  and  petroleum  refinery 
feedstocks  produced  and  marketed  on  a 
calendar  quarter  basis;  and  the  name 
and  address  of  the  purchaser  of  the 
feedstocks.  The  combustion  of  gasoline, 
diesel  fuel,  jet  fuel,  fuel  oils,  residual 
oil,  refinery  gas,  [)etroleum  coke, 
liquified  petroleum  gas,  propane,  or 
butane  produced  by  chemical  plants  or 
petroleum  refineries  that  use  feedstocks 
produced  by  plastics/mbber  recycling 
units  are  not  subject  to  this  subpart. 

(n)  The  following  authorities  shall  be 
retained  by  the  Administrator  and  not 
transferred  to  a  State:  None. 


(o)  This  subpart  shall  become 
effective  June  19, 1996. 

§60^1b    DefliHtions. 

Air  curtain  incinerator  means  an 
incinerator  that  operates  by  forcefully 
projecting  a  ciutain  of  air  across  an  open 
chamber  or  pit  in  which  burning  occurs. 
Incinerators  of  this  type  can  be 
constructed  above  or  below  ground  and 
with  or  without  refivctory  walls  and 
floor. 

Batch  .municipal  waste  combustor 
means  a  municipal  waste  combustor 
unit  designed  so  that  it  cannot  combust 
municipal  solid  waste  continuously  24 
hours  per  day  because  the  design  does 
not  allow  waste  to  be  fed  to  the  unit  or 
ash  to  be  removed  while  combustion  is 
occurring. 

Bubbling  fluidized  bed  combustor 
means  a  fluidized  bed  combustor  in 
which  the  majority  of  the  bed  material 
remains  in  a  fluidized  state  in  the     ' 
primary  combustion  zone. 

Calendar  quarter  means  a  consecutive 
3-month  period  (nonoverlapping) 
beginning  on  January  1,  April  1,  July  1, 
and  October  1. 

Calendar  year  means  the  period 
including  365  days  starting  January  1 
and  ending  on  December  31. 

Chief  facility  operator  means  the 
person  in  direct  charge  and  control  of 
the  operation  of  a  municipal  waste 
combustor  and  who  is  responsible  for 
daily  onsite  supervision,  technical 
direction,  management,  and  overall 
performance  of  the  facility. 

Circulating  fluidized  bed  combustor 
means  a  fluidized  bed  combustor  in 
which  the  majority  of  the  fluidized  bed 
material  is  carried  out  of  the  primary 
combustion  zone  and  is  transported 
back  to  the  primary  zcme  through  a 
recirculation  loop. 

Clean  wood  means  untreated  wood  or 
untreated  wood  products  including 
clean  untreated  lumber,  tree  stumps 
(whole  or  chipped),  and  tree  limbs 
(whole  or  chipped).  Clean  wood  does 
not  include  yard  waste,  which  is 
defined  elsewhere  in  this  section,  or 
constmction,  renovation,  and 
demolition  wastes  (including  but  not 
limited  to  railroad  ties  and  telephone 
poles),  which  are  exempt  from  the 
definition  of  municipal  solid  waste  in 
this  section. 

Cofired  combustor  means  a  unit 
combusting  municipal  solid  waste  with 
nonmunicipal  solid  waste  fiiel  (e.g., 
coal,  industrial  process  waste)  and 
subject  to  a  federally  enforceable  permit 
limiting  the  unit  to  combusting  a  fiiel  - 
feed  stream,  30  percent  or  less  of  the 
weight  of  which  is  comprised,  in 
aggregate,  of  municipal  solid  waste  as 
measured  on  a  calendar  quarter  basis. 
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Continuous  emission  monitoring 
system  means  a  monitoring  system  for 
continuously  measuring  the  emissions 
of  a  pollutant  from  an  affected  facility. 

Dioxin/furan  means  tetra-  through 
octa-  chlorinated  dibenzo-p-dioxins  and 
dibenzofurans. 

Federally  enforceable  means  all 
limitations  and  conditions  that  are 

enforceable  by  the  Administrator 

including  the  requirements  of  40  CFR 
parts  60,  61,  and  63,  requirements 
within  any  applicable  State 
implementation  plan,  and  any  permit 
requirements  established  under  40  CFR 
52.21  or  under  40  CFR  51.18  and  40 
CFR  51.24. 

First  calendar  half  means  the  period  . 
starting  on  January  1  and  ending  on 
June  30  in  any  year. 

Four-hour  block  average  or  4-hour 
block  average  means  the  average  of  all 
hourly  emission  concentrations  when 
the  affected  facility  is  operating  and 
combusting  municipal  solid  waste 
measured  over  4-hour  periods  of  time 
from  12:00  midnight  to  4  a.m.,  4  a.m.  to 
8  a.m.,  8  a.m.  to  12:00  noon,  12:00  noon 
to  4  p.m.,  4  p.m.  to  8  p.m.,  and  8  p.m. 
to  12:00  midni^t. 

Lai;ge  municipal  waste  combustor 
plant  means  a  municipal  waste 
combustor  plant  with  a  municipal  waste 
combustor  aggregate  plant  capacity  for 
affected  facilities  that  is  greater  than  225 
megagrams  per  day  of  municipal  solid 
waste. 

Mass  burn  refractory  municipal  waste 
combustor  means  a  field-erected 
combustor  that  combusts  municipal 
solid  waste  in  a  refractory  wall  furnace. 
Unless  otherwise  specified,  this 
includes  combustors  with  a  cylindrical 
rotary  refractory  wall  furnace. 

Mass  bum  rotary  waterwall  municipal 
waste  combustor  means  a  field-erected 
combustor  that  combusts  municipal 
solid  waste  in  a  cylindrical  rotary 
waterwall  fumace. 

Mass  bum  waterwall  municipal  waste 
combustor  means  a  field-erected 
combustor  that  combusts  municipal 
solid  waste  in  a  waterwall  fumace. 

Materials  separation  plan  means  a 
plan  that  identifies  both  a  goal  and  an 
approach  to  separate  certain 
components  of  municipal  solid  waste 
for  a  given  service  area  in  order  to  make 
the  separated  materials  available  for 
recycling.  A  materials  separation  plan 
may  include  elements  such  as  dropofl' 
facilities,  buy-back  or  deposit-return 
incentives,  curbside  pickup  programs, 
or  centralized  mechanical  separation 
systems.  A  materials  separation  plan 
may  include  different  goals  or 
approaches  for  different  subareas  in  the 
service  area,  and  may  include  no 
materials  separation  activities  for 


certain  subareas  or,  if  warranted,  an 
entire  service  area. 

Maximum  demonstrated  municipal 
waste  combustor  unit  load  means  the 
highest  4-hour  arithmetic  average 
municipal  waste  combustor  unit  load 
achiev^  during  four  consecutive  hours 
diuing  the  most  recent  dioxin/furan 
performance  test  demonstrating 
compliance  with  the  applicable  limit  for 
municipal  waste  combustor  organics 
specified  under  §60.5 2b(c). 

Maximum  demonstrated  particulate 
matter  control  device  temperature 
means  the  highest  4-hour  arithmetic 
average  flue  gas  temperature  measured 
at  the  particulate  matter  control  device 
inlet  during  four  consecutive  hours 
during  the  most  recent  dioxin/furan 
performance  test  demonstrating 
compliance  with  the  applicable  limit  for 
municipal  waste  combustor  organics 
specified  under  §  60.52b(c). 

Modification  or  modified  municipal 
waste  combustor  unit  means  a 
municipal  waste  combustor  unit  to 
which  changes  have  been  made  after 
June  19, 1996  if  the  cimiulative  cost  of 
the  changes,  over  the  life  of  the  unit, 
exceed  50  percent  of  the  original  cost  of 
construction  and  installation  of  the  unit 
(not  including  the  cost  of  any  land 
purchased  in  connection  with  such 
constmction  or  installation)  updated  to 
current  costs;  or  any  physical  change  in 
the  municipal  waste  combustor  unit  or 
change  in  the  method  of  operation  of  the 
municipal  waste  combustor  unit 
increases  the  amount  of  any  air 
pollutant  emitted  by  the  unit  for  which 
standards  have  been  established  under 
section  129  or  section  111.  Increases  in 
the  amount  of  any  air  pollutant  emitted 
by  the  municipal  waste  combustor  unit 
are  determined  at  100-percent  physical 
load  capability  and  downstream  of  all 
air  pollution  control  devices,  with  no 
consideration  given  for  load  restrictions 
based  on  permits  or  other  nonphysical 
operational  restrictions. 

Modular  excess-air  municipal  waste 
combustor  means  a  combustor  that 
combusts  municipal  solid  waste  and 
that  is  not  field-erected  and  has 
multiple  combustion  chambers,  all  of 
which  are  designed  to  operate  at 
conditions  with  combustion  air  amounts 
in  excess  of  theoretical  air  requirements. 

Modular  starved-air  municipal  waste 
combustor  means  a  combustor  that 
combusts  municipal  solid  waste  and 
that  is  not  field-erected  and  has 
multiple  combustion  chambers  in  which 
the  primary  combustion  chamber  is 
designed  to  operate  at  substoichiometric 
conditions. 

Municipal  solid  waste  or  municipal- 
type  solid  waste  or  MSW  means 
household,  commercial/retail,  and/or 


institutional  waste.  Household  waste 
includes  material  discarded  by  single 
and  multiple  residential  dwellings, 
hotels,  motels,  and  other  similar 
permanent  or  temporary  housing 
establishments  or  facilities. 
Commercial/retail  waste  includes 
material  discarded  by  stores,  offices, 
restaurants,  warehouses, 
nonmanufacturing  activities  at 
industrial  facilities,  and  other  similar    - 
establishments  or  facilities.  Institutional 
waste  includes  material  discarded  by 
schools,  nonmedical  waste  discarded  by 
hospitals,  material  discarded  by 
nonmanufacturing  activities  at  prisons 
and  govemment  facilities,  and  material 
discarded  by  other  similar 
establishments  or  facilities.  Household, 
commercial/retail,  and  institutional 
waste  does  not  include  used  oil;  sewage 
sludge;  wood  pallets;  constmction, 
renovation,  and  demolition  wastes 
(which  includes  but  is  not  limited  to 
railroad  ties  and  telephone  poles);  clean 
wood;  industrial  process  or 
manufacturing  wastes;  medical  waste;  or 
motor  vehicles  (including  motor  vehicle, 
parts  or  vehicle  fluff).  Household, 
commercial/retail,  and  institutional 
wastes  include: 

(1)  Yard  waste; 

(2)  Refuse-derived  fuel;  and 

(3)  Motor  vehicle  maintenance 
materials  limited  to  vehicle  batteries 
and  tires  except  as  specified  in 
§60.50b(g). 

Municipal  waste  combustor,  MWC,  or 
municipal  waste  combustor  unit:  (1) 
Means  any  setting  or  equipment  that 
combusts  solid,  liquid,  or  gasified 
municipal  solid  waste  including,  but 
not  limited  to,  field-erected  incinerators 
(with  or  without  heat  recovery), 
modular  incinerators  (starved-air  or 
excess-air),  boilers  (i.e.,  steam 
generating  units),  fumaces  (whether 
suspension-fired,  grate-fired,  mass-fired, 
air  curtain  incinerators,  or  fluidized 
bed-fired),  and  pyrolysis/combustion 
units.  Municipal  waste  combustors  do 
not  include  pyrolysis/combustion  units 
located  at  a  plastics/mbber  recycling 
unit  (as  specified  in  §60.50b(m)  of  this 
section).  Municipal  waste  combustors 
do  not  include  internal  combustion 
engines,  gas  turbines,  or  other 
combustion  devices  that  combust 
landfill  gases  collected  by  landfill  gas 
collection  systems. 

(2)  The  boundaries  of  a  municipal 
solid  waste  combustor  are  defined  as 
follows.  The  municipal  waste 
combustor  unit  includes,  but  is  not 
limited  to.  the  municipal  solid  waste 
fuel  feed  system,  grate  system,  flue  gas 
system,  bottom  ash  system,  and  the 
combustor  water  system.  The  municipal 
waste  combustor  boundary  starts  at  the 
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municipal  solid  w^ste  pit  or  hopper  and 
extends  tlirough: 

(i)  The  combustor  flue  gas  system, 
which  ends  immediately  following  the 
heat  recovery  equipment  or,  if  there  is 
no  heat  recovery  equipment, 
immediately  following  the  combustion 
chamber, 

(ii)  The  combusfor  bottom  ash  system, 
which  ends  at  the  truck  loading  station 
or  similar  ash  handling  equipment  that 
transfer  the  ash  to  final  disposal, 
including  all  ash  l|andling  systems  that 
are  connected  to  tke  bottom  ash 
handling  system;  ^d 

(iii)  The  combuator  water  system, 
which  starts  at  the  feed  water  pump  and 
ends  at  the  piping  exiting  the  steam 
drum  or  superheater. 

(3)  The  municipal  waste  combustor 
unit  does  not  include  air  pollution 
control  equipment,  the  stack,  water 
treatment  equipment,  or  the  turbine- 
generator  set. 

Municipal  wast$  combustor  acid  gases 
means  all  acid  gases  emitted  in  the 
exhaust  gases  from  municipal  waste 
combustor  units  including,  but  not 
limited  to,  sulfur  dioxide  and  hydrogen 
chloride  ^ses. 

Municipal  wasti  combustor  metals 
means  metals  and  metal  compounds 
emitted  in  the  exhaust  gases  from 
municipal  waste  combustor  units. 

Municipal  wast0  combustor  organics 
means  organic  coiQpounds  emitted  in 
the  exhaust  gases  from  municipal  waste 
combustor  units  and  includes  tetra- 
through  octa-  chlorinated  dibenzo-p- 
dioxins  and  dibentofurans. 

Municipal  wast^  combustor  plant 
means  one  or  mort  municipal  waste 
combustor  units  at  the  same  location  for 
which  construction,  modiHcation,  or 
reconstruction  is  dommenced  after 
September  20, 19£lA. 

Municipal  wast0  combustor  plant 
capacity  means  the  aggregate  municipal 
waste  combustor  Unit  capacity  of  all 
municipal  waste  ct>mbustor  units  at  a 
municipal  waste  combustor  plant  for 
which  constructiofi,  modification,  or 
reconstruction  of  ifhe  units  commenced 
after  September  2^,  1994.  Any 
municipal  waste  aombustor|mits  for 
which  construction,  modification,  or 
reconstruction  is  qommenced  on  or 
before  September  20, 1994  are  not 
included  for  determining  applicability 
under  this  subpart. 

Municipal  wastt  combustor  unit 
capacity  means  tfa|B  maximum  charging 
rate  of  a  municipal  waste  combustor 
unit  expressed  in  tnegagrams  per  day  of 
municipal  solid  Waste  combusted, 
calculated  according  to  the  procedures 
under  §  60.58b(j).  Section  60.58b(j) 
includes  procedures  for  determining 
municipal  waste  Oombustor  unit 


capacity  for  continuous  and  batch  faed 
municipal  waste  combustors. 

Municipal  waste  combustor  unit  load 
means  the  steam  load  of  the  municipal 
waste  combustor  unit  measured  as 
specified  in  §  60.58b(i)(6). 

Particulate  matter  means  total 
particulate  matter  emitted  from 
municipal  waste  combustor  units  as 
measured  by  EPA  Reference  Method  5 
(see§60.58b(c)). 

Plastics/rubber  recycling  unit  means 
an  integrated  processing  unit  where 
plastics,  rubber,  and/or  rubber  tires  are 
the  only  feed  materials  (incidental 
contaminants  may  be  included  in  the 
feed  materials)  and  they  are  processed 
into  a  chemical  plant  feedstock  or 
petroleum  refinery  feedstock,  where  the 
feedstock  is  marketed  to  and  used  by  a 
chemical  plant  orpetroleum  refinery  as 
input  feedstock.  Tne  combined  weight 
of  the  chemical  plant  feedstock  and 
petroleum  refinery  feedstock  produced 
by  the  plastics/rubber  recycling  unit  on 
a  calendar  quarter  basis  shall  be  more 
than  70  percent  of  the  combined  weight 
of  the  plastics,  rubber,  and  rubber  tires 
processed  by  the  plastics/rubber 
recycling  unit  on  a  calendar  quarter 
basis.  The  plastics,  rubber,  and/or 
rubber  tire  feed  materials  to  the  plastics/ 
rubber  recycling  unit  may  originate  from 
the  separation  or  diversion  of  plastics, 
rubber,  or  rubber  tires  from  MSW  or 
industrial  solid  waste,  and  may  include 
manufacturing  scraps,  trimmings,  and 
off-specification  plastics,  rubber,  and 
rubber  tire  discards.  The  plastics, 
ruUwr,  and  rubber  tire  feed  materials  to 
the  plastics/rubber  recycling  unit  may 
contain  incidental  contaminants  (e.g., 
paper  labels  on  plastic  bottles,  metal 
rings  on  plastic  bottle  caps,  etc.). 

Potential  hydrogen  chloride  emission 
concentration  means  the  hydrogen 
chloride  emission  concentration  that 
would  occur  from  combustion  of 
municipal  solid  waste  in  the  absence  of 
any  emission  controls  for  municipal, 
waste  combustor  acid  gases. 

Potential  mercury  emission 
concentration  means  the  mercury 
emission  concentration  that  would 
occur  horn  combustion  of  municipal 
solid  waste  in  the  absence  of  any 
mercury  emissions  control. 

Potential  sulfur  dioxide  emissions 
means  the  sulfur  dioxide  emission 
concentration  that  would  occur  from 
combustion  of  municipal  solid  waste  in 
the  absence  of  any  emission  controls  for 
municipal  waste  combustor  acid  gases. 

Pulverized  coal/ refuse-derived  Juel 
mixed  fuel-fired  combustor  means  a 
combustor  that  fires  coal  and  refuse- 
derived  fuel  simultaneously,  in  which 
pulverized  coal  is  introduced  into  an  air 
stream  that  carries  the  coal  to  the 


combustion  chamber  of  the  unit  where 
it  is  fired  in  suspension.  This  includes 
both  conventional  pulverized  coal  and 
micropulverized  coal. 

Pyrolysis/ combustion  unit  means  a 
unit  that  produces  gases,  liquids,  or 
solids  through  the  heating  of  municipal 
solid  waste,  and  the  gases,  liquids,  or 
solids  produced  are  combusted  and  ~ 
emissions  vented  to  the  atmosphere. 

Reconstruction  means  rebuilding  a 
municipal  waste  combustor  unit  for 
which  the  reconstruction  commenced 
after  June  19, 1996,  and  the  cumulative 
costs  of  the  construction  over  the  life  of 
the  unit  exceed  50  percent  of  the 
original  cost  of  construction  and 
installation  of  the  unit  (not  including 
any  cost  of  land  purchased  in 
connection  with  such  construction  or 
installation)  updated  to  current  costs 
(current  dollars). 

Refractory  unit  or  refractory  wall 
furnace  means  a  combustion  unit 
having  no  energy  recovery  (e.g.,  via  a 
waterwall)  in  the  furnace  (i.e.,  radiant 
heat  transfer  section)  of  the  combustor. 

Refuse-derived/fuel  means  a  type  of 
municipal  solid  waste  produced  by 
processing  municipal  solid  waste 
through  shredding  and  size 
classification.  This  includes  all  classes 
of  refuse-derived  fuel  including  low- 
density  fluff  refuse-derived  fuel  through 
densified  refuse-derived  fuel  and 
palletized  refuse-derived  fuel. 

Refuse-derived  fuel  stoker  means  a 
steam  generating  unit  that  combusts 
refuse-derived  fuel  in  a  semisuspension 
firing  mode  using  air-fed  distributors. 

Same  location  means  the  same  or 
contiguous  property  that  is  under 
common  ownership  or  control  including 
properties  that  are  separated  only  by  a 
street,  road,  highway,  or  other  public 
right-of-way.  Common  ownership  or 
control  inclydes  properties  that  are 
owned,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiary, 
subdivision,  or  any  combination  thereof 
including  any  municipality  or  other 
governmental  unit,  or  any  quasi- 
governmental  authority  (e.g.,  a  public 
utility  district  or  regional  waste  disposal 
authority). 

Second  calendar  half  means  the 
period  starting  July  1  and  ending  on 
December  31  in  any  year. 

Shift  supervisor  means  the  person 
who  is  in  direct  charge  and  control  of 
the  operation  of  a  municipal  waste 
combustor  and  who  is  responsible  for 
onsite  supervision,  technical  direction, 
management,  and  overall  performance 
of  the  facility  during  an  assigned  shift. 

Small  municipal  waste  combustor 
plant  means  a  municipal  waste 
combustor  plant  with  a  municipal  waste 
combustor  plant  capacity  for  affected 


facilities  that  is  greater  than  35 
megagrams  per  day  but  equal  to  or  less 
than  225  megagrams  per  day  of 
mimicipal  solid  waste. 

Spreader  stoker  coal/refuse-derived 
fuel  mixed  fuel-fired  combustor  means  a 
combustor  that  fires  coal  and  refuse- 
derived  fuel  simultaneously,  in  which 
coal  is  introduced  to  the  combustion 
zone  by  a  mechanism  that  throws  the 
fuel  onto  a  grate  from  above. 
Combustion  takes  place  both  in 
suspension  and  on  the  grate. 

Standard  conditions  means  a 
temperature  of  20'  C  and  a  pressure  of 
101.3  kilopascals. 

Tota7  mass  dioxin/furan  or  total  mass 
means  the  total  mass  of  tetra-  through 
octa-  chlorinated  dibenzo-p-dioxins  and 
dibenzofurans,  as  determined  using  EPA 
Reference  Method  23  and  the 
procedures  specified  under  §  60.58b(g). 

Twenty-four  hour  daily  average  or  24- 
hour  daily  average  means  either  the 
arithmetic  mean  or  geometric  mean  (as 
specified)  of  all  hourly  emission 
concentrations  when  the  affected 
Cacility  is  operating  and  combusting 
mimicipal  solid  waste  measured  over  a 
24-hour  period  between  12:00  midnight 
and  the  following  midnight.  * 

Untreated  lumber  means  wood  or 
wood  products  that  have  been  cut  or 
shaped  and  include  wet,  air-dried,  and 
kiln-dried  wood  products.  Untreated 
liunber  does  not  include  wood  products 
that  have  been  painted,  pigment- 
stained,  or  "pressure-treated."  Pressure- 
treating  compounds  include,  but  are  not 
limited  to,  chromate  copper  arsenate, 
pentachlorophenol,  and  creosote. 

Waterwall  furnace  means  a 
combustion  imit  having  energy  (heat) 
recovery  in  the  fiimace  (i.e.,  radiant  heat 
transfer  section)  of  the  combustor. 

Yard  waste  means  grass,  grass 
clippings,  bushes,  shrubs,  and  clippings 
from  bushes  and  shrubs  that  are 
generated  by  residential,  commercial/ 
retail,  institutional,  and/or  industrial 
sources  as  part  of  maintenance  activities 
associated  v«th  yards  or  other  private  or 
public  lands.  Yard  waste  does  not 
include  construction,  renovation,  and 
demolition  wastes,  which  are  exempt 
from  the  definition  of  municipal  solid 
waste  in  this  section.  Yard  waste  does 
not  include  clean  wood,  which  is 
exempt  from  the  definition  of  municipal 
solid  waste  in  this  section. 

§  60.52b  Standard*  for  municifwl  waste 
combustor  metals,  add  gasss,  organics, 
and  mtrogsn  oxMss. 

(a)  The  limits  for  municipal  waste 
combustor  metals  are  specified  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section. 


(1)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §60.8 
of  subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant  shall  cause  to  be 
discharged  into  the  atmosphere  trom 
that  affected  facility  any  gases  that 
contain  particulate  matter  in  excess  of 
24  milligrams  per  dry  standard  cubic 
meter,  corrected  to  7  percent  oxygen. 

(2)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant  shall  cause  to  be 
discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
exhibit  greater  than  10  percent  opacity 
(6-minute  average). 

(3)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant  shall  cause  to  be 
discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
contain  cadmium  in  excess  of  0.020 
milligrams  per  dry  standard  cubic 
meter,  corrected  to  7  percent  oxygen. 

(4)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  small  or  large  mvmicipal  waste 
combustor  plant  shall  cause  to  be 
discharged  into  the  atmosphere  from  the 
affected  facility  any  gases  that  contain 
leadin  excess  of  0.20  milligrams  per  dry 
standard  cubic  meter,  corrected  to  7 
percent  oxygen. 

(5)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant  shall  cause  to  be 
discharged  into  the  atmosphere  frx)m  the 
affected  facility  any  gases  that  contain 
mercury  in  excess  of  0.080  milligrams 
per  dry  standard  cubic  meter  or  15 
percent  of  the  potential  mercury 
emission  concentration  (85-percent 
reduction  by  weight),  corrected  to  7 
percent  oxygen,  whichever  is  less 
stringent. 

(b)  The  limits  for  municipal  waste 
combustor  acid  gases  are  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 


is  required  to  be  completed  under  §  60.8 
of  subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant  shall  cause  to  be 
discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
contain  sulfur  dioxide  in  excess  of  30 
parts  per  million  by  volume  or  20 
percent  of  the  potential  sulfur  dioxide 
emission  concentration  (80-percent 
reduction  by  weight  or  volume), 
corrected  to  7  percent  oxygen  (dry 
basis),  whichever  is  less  stringent.  The 
averaging  time  is  specified  under 
§60.58b(e). 

(2)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §60.8 
of  subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant  shall  cause  to  be 
discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
contain  hydrogen  chloride  in  excess  of 
25  parts  per  million  by  volume  or  5 
percent  of  the  potential  hydrogen 
chloride  emission  concentration  (95- 
percent  reduction  by  weight  or  volume), 
corrected  to  7  percent  oxygen  (dry 
basis),  whichever  is  less  stringent. 

(c)  The  limits  for  municipal  waste 
combustor  organics  are  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section. 

(1)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant  for  which  construction, 
modification,  or  reconstruction 
commences  after  September  20. 1994, 
but  on  or  before  November  20,  1997 
shall  cause  to  be  discharged  into  the 
atmosphere  from  that  affected  facility 
any  gases  that  contain  dioxin/furan 
emissions  that  exceed  30  nanograms  per 
dry  standard  cubic  meter  (total  mass), 
corrected  to  7  percent  oxygen,  for  the 
first  3  years  following  the  date  of  initial 
startup.  After  the  first  3  years  following 
the  date  of  initial  startup,  no  owner  or 
operator  shall  cause  to  be  discharged 
into  the  atmosphere  ftt)m  that  affected 
facility  any  gases  that  contain  dioxin/ 
furan  total  mass  emissions  that  exceed 
13  nanograms  per  dry  standard  cubic 
meter  (total  mass),  corrected  to  7 
percent  oxygeft. 

(2)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant  for  which  construction.. 
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modificatioD,  or  r^onstniction 
commences  after  ^4>vember  20, 1997 
shall  cause  to  be  discharged  into  the 
atmosphere  from  that  affected  facility 
any  gases  that  contain  dioxin/furan  total 
mass  emissions  that  exceed  13 
nanograms  per  dry  standard  cubic  meter 
(total  mass),  corrected  to  7  percent 
oxygen.  ( 

(d)  The  limits  fornitrogen  oxides  are 
specified  in  paragraphs  (d)(1)  and  (d)(2) 
of  this  section. 

(1)  During  the  firft  year  of  operaticm 
after  the  date  on  whidi  the  initial 
performance  test  is  (completed  or  is 
required  to  be  competed  under  §  60.8  of 
subpart  A  of  this  pajrt,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  large  municipal  waste 


combustor  plant  shall  cause  to  be 
discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
contain  nitrogen  oxides  in  excess  of  180 
parts  per  million  by  volume,  corrected 
to  7  percent  oxygen  (dry  basis).  The 
averaging  time  is  specified  under 
§60.58b(h). 

(2)  After  the  first  year  of  operation 
following  the  date  on  which  the  initial 
performance  test  is  completed  or  is 
required  to  be  completed  under  §  60.8  of 
subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  liacility  located 
within  a  large  municipal  waste 
combustor  plant  shall  cause  to  be 
discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
contain  nitrogen  oxides  in  excess  of  150 


parts  per  million  by  volume,  corrected 
to  7  percent  oxygen  (dry  basis).  The 
averaging  time  is  specified  under 
§60.58b(h). 

§60.S3b    Standards  for  municipal  waste 
combustor  operating  practices. 

(a)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant  shall  cause  to  be 
discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
contain  carbon  monoxide  in  excess  of 
the  emission  limits  specified  in  table  1 
of  this  subpart. 


Table  l.— Municipal  Waste  Combustor  Operating  Standards 


Munictpal  waste  comtxjstor  technology 


Mass  bum  waterwaN  4 ~ 

Mass  txjm  refractory  .^ _^..._ _...«...„... — ...__..«_«.. 

Mass  bum  nUarf  waterivall  

Modular  stan/ed  air  .... . 

Modular  excess  air 

Refuse-derived  fuel  stakar „ 

But)bling  fluKfzed  t)ed'comt)ustor  „.„..„....„...„......„...„.„.. 

Circulating  fhjkfized  bad  combustor  _ „ , 

Pulverized  coaVrefuseKlerived  fuel  mixed  fueMired  combustor 
Spreader  stoker  coaVref use-derived  fuel  mixed  fuel-fired  comtHistor 


Carbon  morv 
oxkle  emission 
limit  (parts  per 

million  by  vol- 
ume)* 


Averaging  time 
(hours) 


4 

4 

24 

4 

4 

24 

4 

4 

4 

24 


■Measured  at  ttie  combustor  outlet  In  conjunction  with  a  measurement  of  oxygen  oo(x»ntration,  corrected  to  7  percent  oxygen  (dry  basis).  The 
averaging  times  are  specified  in  greater  detail  in  §60.58b<i). 


'C|)erat 


(b)  No  owner  or  c^)erator  of  an 
affected  facility  located  within  a  small 
or  large  municipal  waste  combustor 
plant  shall  cause  such  facility  to  operate 
at  a  load  level  greater  than  110  percent 
of  the  maximum  demonstrated 
municipal  waste  combustor  unit  load  as 
defined  in  §  60.51b,|  except  as  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  The  averaging  time  is  specified 
under  §60.58b(i).    j 

(1)  During  the  anaual  dioxin/fiiran 
performance  test  and  the  2  weeks 
preceding  the  annu^  dioxin/furan 
performance  test,  n6  municipal  waste 
combustor  unit  load  limit  is  applicable. 

(2)  The  municipal  waste  combustor 
unit  load  limit  may  be  waived  in 
accordance  with  pennission  granted  by 
the  Administrator  qr  delegatMl  State 
regulatory  authority  for  the  purpose  of 
evaluating  system  performance,  testing 
new  technology  or  Control  technologies, 
diagnostic  testing,  or  related  activities 
for  the  purpose  of  improving  facility 
performance  or  advancing  the  state-of- 
the-art  for  controlli^  facility  emissions. 


(c)  No  owner  or  operator  of  an 
affected  facility  located  within  a  small 
or  large  municipal  waste  combustor 
plant  shall  cause  such  facility  to  operate 
at  a  temperature,  measiued  at  the      * 
particulate  matter  control  device  inlet, 
exceeding  17  "C  above  the  maximum 
demonstrated  particulate  matter  control 
device  temperature  as  defined  in 
§  60.51b,  except  as  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section.  The  averaging  time  is  specified 
under  §  60.58b(i).  The  requirements 
specified  in  this  paragraph  apply  to 
each  particulate  matter  control  device 
utilized  at  the  affected  facility. 

(1)  During  the  annual  dioxin/furan 
performance  test  and  the  2  weeks 
preceding  the  annual  dioxin/furan 
performance  test,  no  particulate  matter 
control  device  temperature  limitations 
are  applicable. 

(2)  The  particulate  matter  control 
device  temperature  limits  may  be 
waived  in  accordance  with  permission 
granted  by  the  Administrator  or 
delegated  State  regulatory  authority  for 
the  purpose  of  evaluating  system 


performance,  testing  new  technology  or 
control  technologies,  diagnostic  testing, 
or  related  activities  for  the  purpose  of 
improving  fecility  performance  or 
advancing  the  state-of-the-art  for 
controlling  facility  emissions. 

f  60.54b    Slandarda  for  municipal  waste 
comlHistor  operator  training  and 
certltlcation. 

(a)  No  later  than  the  date  6  months 
after  the  date  of  startup  of  an  affected 
facility  located  within  a  small  or  large 
municipal  waste  combustor  plant  or  on 
E)ecember  19, 1996,  whichever  is  later, 
each  chief  facility  operator  and  shift 
supervisor  shall  obtain  and  maintain  a 
current  provisional  operator 
certification  from  either  the  American 
Society  of  Mechanical  Engineers  (QRO- 
1-1994  (incorporated  by  reference — see 
§  60.17  of  subpart  A  of  this  part)]  or  a 
State  certification  program. 

(b)  Not  later  than  the  date  6  months 
after  the  date  of  startup  of  an  affected 
facility  located  within  a  small  or  large 
municipal  waste  combustor  plant  or  on 
December  19, 1996,  whichever  is  later, 
each  chief  facility  operator  and  shift 


supervisor  shall  have  completed  hill 
certification  or  shall  have  scheduled  a 
full  certification  exam  with  either  the 
American  Society  of  Mechanical 
Engineers  {QRO-1-1994  (incorporated 
by  reference — see  §  60.17  of  subpart  A  of 
this  part)]  or  a  State  certification 
prooam. 

(c)  No  ownw  or  operator  of  an 
exacted  fedlity  located  within  a  small 
or  large  municipal  waste  con^ustor 
plant  shall  allow  the  fecility  to  be 
operated  at  any  time  unless  one  of  the 
following  persons  is  on  duty  and  at  the 
afiiacted  fedlity:  A  fully  certified  chief 
fedlity  operator,  a  provisionally 
certified  chief  fedlity  operator  who  is 
scheduled  to  take  the  full  certification 
exam  according  to  the  schedule 
spedfied  in  paragraph  (b)  of  this 
section,  a  fully  certified  shift  supervisor, 
or  a  provisionally  certified  shift 
supervisor  who  is  scheduled  to  take  the 
full  certification  exam  according  to  the 
schedule  specified  in  paragraph  (b)  of 
this  sectfon. 

(i)  The  requirement  specified  in 
paragraph  (c)  of  this  section  shall  take 
effsd  6  months  after  the  date  of  startup 
of  the  affeded  fadlity  or  on  December 
19, 1996,  whichever  is  later. 

(ii)  If  one  of  the  persons  listed  in 
paragraph  (c)  of  this  section  must  leave 
the  affeded  fadlity  during  their 
operating  shift,  a  provisionally  certified 
control  room  operator  who  is  onsite  at 
the  affeded  fadlity  may  fulfill  the 
requirement  in  paragraph  (c)  of  this 
section. 

(d)  All  chief  fadlity  operatore,  shift 
supervisora,  and  control  room  operators 
at  affisded  fedlities  located  within  a 
small  or  large  munidpal  waste 
combustor  plant  must  complete  the  EPA 
or  State  munidpal  waste  combustor 
operator  training  course  no  later  than 
the  date  6  months  after  the  date  of 
startup  of  the  affeded  facility  or  by 
December  19, 1996,  whichever  is  later. 

(e)  The  owner  or  operator  of  an 
affeded  facility  located  within  a  small 
or  large  munidpal  waste  combustor 
plant  shall  develop  and  update  on  a 
yearly  basis  a  site-specific  operating 
manual  that  shall,  at  a  minimum, 
address  the  elements  of  municipal  waste 
combustor  unit  operation  specified  in 
paragraphs  (e)(1)  through  (e)(ll)  of  Uiis 

sedion. 

(1)  A  siunmary  of  the  applicable 
standards  under  this  subpart; 

(2)  A  description  of  basic  combustion 
theory  applicable  to  a  mimidpal  waste 
combustor  unit; 

(3)  Procedures  for  receiving,  handling, 
and  feeding  municipal  solid  waste; 

(4)  Municipal  waste  combustor  unit 
startup,  shutdown,  and  malfiindion 
procedures; 


(5)  Procedures  for  maintaining  proper 
combustion  air  supply  levels; 

(6)  Procedures  for  operating  the 
munidpal  waste  combustor  unit  within 
the  standards  established  under  this 
subpart; 

(7)  Procedures  for  responding  to 
periodic  upset  or  off-specification 
conditions; 

(8)  Procedures  for  minimizing 
particulate  matter  carryover; 

(9)  Procedures  for  handling  ash; 

(10)  Procedures  for  mcmitoring 
mimidpal  waste  combustor  unit 
emissions;  and 

(11)  Reporting  and  recordkeeping 
procedures. 

(f)  The  ovmer  or  operator  of  an 
affeded  fadlity  located  within  a  small 
or  large  munidpal  waste  combustor 
plant  shall  establish  a  training  program 
to  review  the  operating  manual 
according  to  the  schedule  spedfied  in 
paragraphs  (f)(1)  and  (0(2)  of  this 
section  with  each  person  who  has 
responsibilities  affecting  the  operation 
of  an  afiiaded  fadlity  induding,  but  not 
limited  to,  chief  fadlity  operatore,  shift 
supervisora,  control  room  operatore.  ash 
handlera,  maintenance  personnel,  and 
crane/load  handlers. 

(1)  Each  person  spedfied  in  paragraph 
(f)  of  this  section  shall  undergo  initial 
training  no  later  than  the  date  specified 
in  paragraph  (n(l)(i),  (f)(l)(ii).  or 
(0(l)(iii)  of  this  section  whichever  is 
later. 

(i)  The  date  6  months  after  the  date  of 
startup  of  the  affeded  fadlity; 

(ii)  The  date  prior  to  the  day  the 
peraon  assumes  responsibilities 
affecting  munidpal  waste  combustor 
unit  operation;  or 

(iii)  December  19. 1996. 

(2)  Annually,  following  the  initial 
review  required  by  paragraph  (f)(1)  of 
this  section. 

(g)  The  operating  manual  required  by 
paragraph  (e)  of  this  section  shall  be 
kept  in  a  readily  accessible  location  for 
all  persons  required  to  undergo  training 
under  paragraph  (f)  of  this  section.  The 
operating  manual  and  records  of 
training  shall  be  available  for  inspedion 
by  the  EPA  or  its  delegated  enforcement 
agency  upon  request. 

S  60.5Sb    Standards  for  municipal  waste 
combustor  fugitive  ash  emissions. 

(a)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  subpart  A  of  this  part,  no  owner  or 
operator  of  an  affected  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant  shall  cause  to  be 
discharged  to  the  atmosphere  visible 
emissions  of  combustion  ash  from  an 
ash  conveying  system  (including 


conveyor  transfer  points)  in  excess  of  5 
percent  of  the  observation  period  (i.e.,  9 
minutes  per  3-hour  period),  as 
determined  by  EPA  Reference  Method 
22  observations  as  spedfied  in 
§60.58b(k),  except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  sedion. 

(b)  The  emission  limit  specified  in 
paragraph  (a)  of  this  section  does  not 
cover  visible  emissions  discharged 
inside  buildings  or  enclosures  of  ash 
conveying  systems;  however,  the 
emission  limit  specified  in  paragraph  (a) 
of  this  section  does  cover  visible 
emissions  discharged  to  the  atmosphere 
from  buildings  or  enclosures  of  ash 
conveying  systems. 

(c)  The  provisions  spedfied  in 
paragraph  (a)  of  this  section  do  not 
apply  during  maintenance  and  repair  of 
ash  conveying  systems. 

leOMb    Standanto  for  air  curtain 


On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  subpart  A  of  this  part,  the  owner  or 
operator  of  an  air  cuiFtain  indnerator 
located  at  a  plant  with  a  plant  cafMdty 
to  combust  greater  than  35  megagrams 
per  day  of  municipal  solid  waste  and 
that  combusts  a  fuel  feed  stream 
composed  of  100  percent  yard  waste 
and  no  other  municipal  solid  waste 
materials  shall  at  no  time  cause  to  be 
discharged  into  the  atmosphere  from 
that  indnerator  any  gases  that  exhibit 
greater  than  10-percent  opadty  (6- 
minute  average),  except  that  an  opacity 
level  of  up  to  35  percent  (6-minute 
average)  is  permitted  during  startup 
periods  during  the  firet  30  minutes  of 
operation  of  the  unit. 

§  60.57b    Siting  requirements. 

(a)  The  owner  or  operator  of  an 
affeded  facility  located  within  a  small 
or  large  municipal  waste  combustor 
plant,  for  which  the  initial  application 
for  a  construdion  permit  under  40  CFR 
part  51,  subpart  I,  or  part  52,  as 
applicable,  is  submitted  after  December 
19, 1995,  shall  prepare  a  materials 
separation  plan,  as  defined  in  §  60.51b, 
for  the  affeded  facility  and  its  service 
area,  and  shall  comply  with  the 
requirements  specified  in  paragraphs 
(a)(1)  through  (a)(10)  of  this  section.  The 
initial  application  is  defined  as 
representing  a  good  faith  submittal  for 
complying  with  the  requirements  under 
40  CFR  part  51,  subpart  I,  or  part  52,  as 
applicable,  as  determined  by  the 
Administrator. 

(1)  The  owner  or  operator  shall 
prepare  a  preliminary  draft  materials 
separation  plan  and  shall  make  the  plan 
available  to  the  public  as  specified  in 
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paragraphs  (aKlKi|  and  (a)(l)(ii]  of  this 
section. 

(i)  The  owner  or  operator  shall 
distribute  the  preliminary  draft 
materials  separation  plan  to  the 
principal  public  libraries  in  the  area 
where  the  affiectedj  facility  is  to  be 
constructed. 

(ii)  The  owner  or  operator  shall 
publish  a  notification  of  a  public 
meeting  in  the  pri4cipal  newspaper(s) 
serving  the  area  w^ere  the  aH^ected 
facility  is  to  be  constructed  and  where 
the  waste  treated  by  the  affected  Eacility 
will  primarily  be  collected.  As  a 
minimum,  the  notification  shall  include 
the  information  specified  in  paragraphs 
(a)(l)(ii)(A)  throug)i  (a)(l)(u)(D)  of  this 
section.  j 

(A)  The  date,  tinie,  and  location  of  the 
public  meeting. 

(B)  The  location  of  the  public  libraries 
where  the  preliminary  draft  materials 
separation  plan  m4y  be  found,  including 
normal  business  h^urs  of  the  libraries. 

(C)  An  agenda  of  the  issues  to  be 
discussed  at  the  public  meeting. 

(D)  The  dates  ttiat  the  public  comment 
period  on  the  preliininary  draft 
materials  separatiofei  plan  begins  and 
ends. 

(2)  The  owner  or  operator  shall 
conduct  a  public  nieeting,  accept 
conunents  on  the  (veliminary  draft 
materials  separation  plan,  and  comply 
with  the  requirements  specified  in 
paragraphs  (a)(2)(i|  through  (a)(2)(iv)  of 
this  section. 

(i)  The  public  meeting  shall  be 
conducted  in  the  county  where  the 
affected  facility  is  to  be  located. 

(ii)  The  public  mfseting  shall  be 
scheduled  to  occur  30  days  or  more  after 
making  the  preliminary  draft  materials 
separation  plan  available  to  the  public 
as  specified  under  paragraph  (a)(1)  of 
this  section.  i 

(iii)  Suggested  islues  to  be  addressed 
at  the  public  meeting  are  listed  in 
paragraphs  (a)(2)(ii|](A)  through 
(a)(2)(iii)(H)  of  this  section. 

(A)  The  expected  size  of  the  service 
area  for  the  affected  facility. 

(B)  The  amount  of  waste  generation 
anticipated  for  the  service  area. 

(C)  The  types  and  estimated  amounts 
of  materials  propoasd  for  separation. 

(D)  The  methods  proposed  for 
materials  separatiofi. 

(E)  The  amount  qf  residual  waste  to  be 
disposed. 

(F)  Alternate  disposal  methods  for 
handling  the  residual  waste. 

(G)  Identification  of  the  location(s) 
where  responses  to  public  comment  on 
the  preliminary  dr^ft  materials 
separation  plan  will  be  available  for 
inspection,  as  specified  in  paragraphs 
(a)(3)  and  (a)(4)  of  ^s  section- 


(H)  Identification  of  the  locations 
where  the  final  draft  materials 
separation  plan  will  be  available  for 
inspection,  as  specified  in  paragraph 
(a)(7). 

(iv)  Nothing  in  this  section  shall 
preclude  an  owner  or  operator  from 
combining  this  public  meeting  with  any 
other  public  meeting  required  as  part  of 
any  other  Federal,  State,  or  local  permit 
review  process  except  the  public 
meeting  required  under  paragraph  (b)(4) 
of  this  section. 

(3)  Following  the  public  meeting 
required  by  paragraph  (a)(2)  of  this 
section,  the  owner  or  operator  shall 
prepare  responses  to  the'comments 
received  at  the  public  meeting. 

(4)  The  owner  or  operator  shall  make 
the  document  summarizing  responses  to 
public  comments  available  to  the  public 
(including  distribution  to  the  principal 
public  libraries  used  to  announce  the 
meeting)  in  the  service  area  where  the 
affected  facility  is  to  be  located. 

(5)  The  owner  or  operator  shall 
prepare  a  final  draft  materials  separation 
plan  for  the  affected  facility  considering 
the  public  comments  received  at  the 
public  meeting. 

(6)  As  required  under  §60.59b(a),  the 
owner  or  operator  shall  submit  to  the 
Administrator  a  copy  of  the  notification 
of  the  public  meeting,  a  transcript  of  the 
public  meeting,  the  document 
summarizing  responses  to  public 
comments,  and  copies  of  both  the 
preliminary  and  final  draft  materials 
separation  plans  on  or  before  the  time 
the  facility's  application  for  a 
construction  permit  is  submitted  under 
40  CFR  part  51 ,  subpart  I,  or  part  52,  as 
applicable. 

(7)  As  part  of  the  distribution  of  the 
siting  analysis  required  under  paragraph 
(b)(3)  of  this  section,  the  owner  or 
operator  shall  make  the  final  draft 
materials  separation  plan  .required 
under  paragraph  (a)(5)  of  this  section 
available  to  the  public,  as  specified  in 
paragraph  (b)(3)  of  this  section. 

(8)  As  part  of  the  public  meeting  for 
review  of  the  siting  analysis  required 
under  paragraph  (b)(4)  of  this  section, 
the  owner  or  operator  shall  address 
questions  concerning  the  final  draft 
materials  separation  plan  required  by 
paragraph  (a)(5)  of  this  section 
including  discussion  of  how  the  final 
draft  materials  separation  plan  has 
changed  fit)m  the  preliminary  draft 
materials  separation  plan  that  was 
discussed  at  the  first  public  meeting 
required  by  paragraph  (a)(2)  of  this 
section. 

(9)  If  the  owner  or  operator  receives 
any  comments  on  the  final  draft 
materials  separation  plan  during  the 
public  meeting  required  in  paragraph 


(b)(4)  of  this  section,  the  owner  or 
operator  shall  respond  to  those 
conunents  in  the  document  prepared  in 
accordance  with  paragraph  (b)(5)  of  this 
section. 

(10)  The  owner  or  operator  shall 
prepare  a  final  materials  separation  plan 
and  shall  submit,  as  required  under 
§60.59b(b)(5)(ii),  the  final  materials 
separation  plan  as  part  of  the  initial 
notification  of  construction. 

(b)  The  owner  or  operator  of  an 
affected  facility  located  within  a  small 
or  laige  municipal  waste  combustor 
plant,  for  which  the  initial  application 
for  a  construction  permit  under  40  CFR 
part  51,  subpart  I,  or  part  52,  as 
applicable,  is  submitted  after  E)ecember 
19, 1995  shall  prepare  a  siting  analysis 
in  accordance  with  paragraphs  (b)(1) 
and  (b)(2)  of  this  section  and  shall 
comply  with  the  requirements  specified 
in  paragraphs  (b)(3)  through  (b)(7)  of 
this  section. 

(1)  The  siting  analysis  shall  be  an 
analysis  of  the  impact  of  the  affected 
facility  on  ambient  air  quality,  visibility, 
soils,  and  vegetation. 

(2)  The  analysis  shall  consider  air 
pollution  control  alternatives  that 
minimize,  on  a  site-specific  basis,  to  the 
maximum  extent  practicable,  potential 
risks  to  the  public  health  or  the 
environment. 

(3)  The  owner  or  operator  shall  make 
the  siting  analysis  and  final  draft 
materials  separation  plan  required  by 
paragraph  (a)(5)  of  this  section  available 
to  the  public  as  specified  in  paragraphs 
(b)(3)(i)  and  (b)(3)(ii)  of  this  section. 

(i)  The  owner  or  operator  shall 
distribute  the  siting  analysis  and  final 
draft  materials  separation  plan  to  the 
principal  public  libraries  in  the  area 
where  the  affected  fecility  is  to  be 
constructed. 

(ii)  The  owner  or  operator  shall 
publish  a  notification  of  a  public 
meeting  in  the  principal  newspaper(s) 
serving  the  area  where  the  affected 
facility  is  to  be  constructed  and  where 
the  waste  treated  by  the  affected  facility 
will  primarily  be  collected.  As  a 
minimum,  the  notification  shall  include 
the  information  specified  in  paragraphs 
(b)(3)(ii)(A)  through  (b)(3)(ii)(D)  of  this 
section. 

(A)  The  date,  time,  and  location  of  the 
public  meeting. 

(B)  The  location  of  the  public  libraries 
where  the  siting  analyses  and  final  draft 
materials  separation  plan  may  be  found, 
including  normal  business  hours. 

(C)  An  agenda  of  the  issues  to  be 
discussed  at  the  public  meeting. 

(D)  The  dates  tnat  the  public  comment 
period  on  the  siting  analyses  and  final 
draft  materials  separation  plan  begins 
and  ends. 
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(4)  The  owner  or  operator  shall 
conduct  a  public  meeting  and  accept 
comments  on  the  siting  analysis  and  the 
final  draft  materials  separation  plan 
required  under  paragraph  (a)(5)  of  this 
section.  The  public  meeting  shall  be 
conducted  in  the  county  where  the 
affected  facility  is  to  be  located  and 
shall  be  scheduled  to  occur  30  days  or 
more  after  making  the  siting  analysis 
available  to  the  public  as  specified 
underparagraph  (b)(3)  of  this  section. 

(5)  Tne  owner  or  operator  shall 
prepare  responses  to  the  comments  on 
the  siting  analysis  and  the  final  draft 
materials  separation  plan  that  are 
received  at  the  public  meeting. 

(6)  The  owner  or  operator  shall  make 
the  document  summarizing  responses  to 
public  comments  available  to  the  public 
(including  distribution  to  all  public 
libraries)  in  the  service  area  where  the 
affected  facility  is  to  be  located. 

(7)  As  required  under  §60.59b(b)(5), 
the  owner  or  operator  shall  submit  a 
copy  of  the  notification  of  the  public 
meeting,  a  transcript  of  the  public 
meeting,  the  document  summarizing 
responses  to  public  comments,  and  the 
siting  analysis  as  part  of  the  initial  - 
notification  of  construction. 

(c)  The  owner  or  operator  of  an 
affected  facility  located  within  a  small 
or  large  municipal  waste  combustor 
plant,  for  which  construction  is 
conunenced  after  September  20, 1994 
shall  prepare  a  siting  analysis  in 
accordance  with  40  CFR  part  51, 
Subpart  I,  or  part  52,  as  applicable,  and 
shall  submit  die  siting  analysis  as  part 
of  the  initial  notification  of 
construction.  Affected  facilities  subject 
to  paragraphs  (a)  and  (b)  of  this  section 
are  not  subject  to  this  paragraph. 

f  60.58b    Compliance  and  performance 
tasting. 

(a)  The  provisions  for  startup, 
shutdown,  and  malfunction  are 
provided  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section. 

(1)  Except  as  provided  by  §  60.56b, 
the  standards  under  this  subpart  apply 
at  all  times  except  diuing  periods  of 
startup,  shutdown,  or  malfunction. 
Ehiration  of  startup,  shutdown,  or 
malfunction  periods  are  limited  to  3 
hoursper  occurrence. 

(i)  The  startup  period  commences 
when  the  affected  facility  begins  the 
continuous  burning  of  municipal  solid 
waste  and  does  not  include  any  warmup 
period  when  the  affected  facility  is 
combusting  fossil  fuel  or  other 
nonmunicipal  solid  waste  fuel,  and  no 
municipal  solid  waste  is  being  fed  to  the 
combustor. 

(ii)  Continuous  burning  is  the 
continuous,  semicontinuous,  or  batch 


feeding  of  municipal  solid  waste  for 
purposes  of  waste  disposal,  energy 
production,  or  providing  heat  to  the 
combustion  system  in  preparation  for 
waste  disposal  or  energy  production. 
The  use  of  municipal  solid  waste  solely 
to  provide  thermal  protection  of  the 
grate  or  hearth  during  the  startup  period 
when  municipal  solid  waste  is  not  being 
fed  to  the  grate  is  not  considered  to  be 
continuous  burning. 

(2)  The  opacity  limits  for  air  curtain 
incinerators  specified  in  §  60.56b  apply 
at  all  times  as  specified  under  §  60.56b 
except  during  periods  of  malfunction. 
Ehiration  of  malfunction  periods  are 
limited  to  3  hours  per  occurrence. 

(b)  The  owner  or  operator  of  a  small 
or  large  municipal  waste  combustor 
plant  shall  install,  calibrate,  maintain, 
and  operate  a  continuous  emission 
monitoring  system  and  record  the 
output  of  the  system  for  measuring  the 
oxygen  or  carbon  dioxide  content  of  the 
flue  gas  at  each  location  where  carbon 
monoxide,  sulfur  dioxide,  or  nitrogen 
oxides  emissions  are  monitored  and 
shall  comply  with  the  test  procedures 
and  test  methods  specified  in 
paragraphs  (b)(1)  through  (b)(7)  of  this 
section. 

(1)  The  span  value  of  the  oxygen  (or 
carbon  dioxide)  monitor  shall  be  25 
percent  oxygen  (or  carbon  dioxide). 

(2)  The  monitor  shall  be  installed, 
evaluated,  and  operated  in  accordance 
with  §60.13  of  subpart  A  of  this  part. 

(3)  The  initial  performance  evaluation 
shall  be  completed  no  later  than  180 
days  after  the  date  of  initial  startup  of 
the  municipal  waste  combustor,  as 
specified  under  §  60.8  of  subpart  A  of 
this  part. 

(4)  The  monitor  shall  conform  to 
Performance  Specification  3  in 
appendix  B  of  this  part  except  for 
section  2.3  (relative  accuracy 
requirement). 

(5)  The  quality  assurance  procedures 
of  appendix  F  of  this  part  except  for 
section  5.1.1  (relative  accuracy  test 
audit)  shall  apply  to  the  monitor. 

(6)  If  carbon  dioxide  is  selected  for 
use  in  diluent  corrections,  the 
relationship  between  oxygen  and  carbon 
dioxide  levels  shall  be  established 
during  the  uiitial  performance  test 
according  to  the  procedures  and 
methods  specified  in  paragraphs  (b)(6)(i) 
through  (b)(6)(iv)  of  this  section.  This 
relationship  may  be  reestabUshed 
during  performance  compliance  tests. 

(i)  The  emission  rate  correction  factor 
and  the  integrated  bag  sampling  and 
analysis  procedure  of  EPA  Reference 
Method  38  shall  be  used  to  determine 
the  oxygen  concentration  at  the  same 
location  as  the  carbon  dioxide  monitor. 


(ii)  Samples  shall  be  taken  for  at  least 
30  minutes  in  each  hour. 

(iii)  Each  sample  shall  represent  a  1- 
hour  average. 

(iv)  A  minimum  of  three  runs  shall  be 
performed. 

(7)  As  required  by  §  60.59b(f)(5).  the 
relationship  between  carbon  dioxide 
and  oxygen  concentrations  that  is 
established  in  accordance  with 
paragraph  (b)(6)  of  this  section  shall  be 
submitted  to  the  EPA  as  part  of  the 
initial  performance  test  report. 

(c)  Tne  procedures  and  test  methods 
specified  in  paragraphs  (c)(1)  through 
(c)(ll)  of  this  section  shall  be  used  to 
determine  compliance  with  the 
emission  limits  for  particulate  matter 
and  opacity  under  §60.52b(a)(l)  and 
(a)(2). 

(1)  The  EPA  Reference  Method  1  shall 
be  used  to  select  sampling  site  and 
number  of  traverse  points. 

(2)  The  EPA  Reference  Method  3  shall 
be  used  for  gas  analysis. 

(3)  The  EPA  Reference  Method  5  shall 
be  used  for  determining  compliance 
with  the  particulate  matter  emission 
limit.  The  minimum  sample  volume 
shall  be  1.7  cubic  meters.  The  probe  and 
filter  holder  heating  systems  in  the 
sample  train  shall  be  set  to  provide  a  gas 
temperature  no  greater  than  160*14  "C. 
An  oxygen  or  carbon  dioxide 
measurement  shall  be  obtained 
simultaneously  with  each  Method  5  run. 

(4)  An  owner  or  operator  may  request 
that  compliance  with  the  particulate 
matter  emission  limit  be  determined 
using  carbon  dioxide  measurements 
corrected  to  an  equivalent  of  7  percent 
oxygen.  The  relationship  between 
oxygen  and  carbon  dioxide  levels  for  the 
affected  facility  shall  be  established  as 
specified  in  paragraph  (b)(6)  of  this 
section. 

(5)  As  sj)ecified  under  §  60.8  of 
subpart  A  of  this  part,  all  performance 
tests  shall  consist  of  three  test  runs.  The 
average  of  the  particulate  matter 
emission  concentrations  from  the  three 
test  runs  is  used  to  determine 
compliance. 

(6)  In  accordance  with  paragraphs 
(c)(7)  and  (c)(ll)  of  this  section,  EPA 
Reference  Method  9  shall  be  used  for 
determining  compliance  with  the 
opacity  limit  except  as  provided  under 
§  60.11(e)  of  subpart  A  of  this  part. 

(7)  The  owner  or  operator  of  an 
affected  facility  located  within  a  small 
or  large  municipal  waste  combustor 
plant  shall  conduct  an  initial 
performance  test  for  particulate  matter 
emissions  and  opacity  as  required  under 
§  60.8  of  subpart  A  of  this  part. 

(8)  The  owner  or  operator  of  an 
affected  facility  shall  install,  calibrate, 
maintain,  and  operate  a  continuous 
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opacity  monitor^g  system  for 
measuring  opacity  and  shall  follow  the 
methods  and  procedures  specified  in 
paragraphs  (c)(8)(i)  through  (cK8)(iv)  of 
this  section.       > 

(i)  The  output  ^f  the  continuous 
opacity  monitoroig  system  shall  be 
recorded  on  a  6-ininute  average  basis. 

(ii)  The  continuous  opacity 
monitoring  system  shall  be 'installed, 
evaluated,  and  operated  in  accordance 
with  §60.13  of  subpart  A  of  this  part. 

(iii)  The  contiiiuous  opacity 
monitoring  system  shall  conform  to 
Performance  Specification  1  in 
appendix  B  of  this  part. 

(iv)  The  initia^  performance 
evaluation  shall  pe  completed  no  later 
than  180  days  af^er  the  date  of  the  initial 
startup  of  the  municipal  waste 
combustor  unit,  as  specified  under 
§  60.8  of  subpart  A  of  this  part. 

(9)  FoUowmg  |he  date  that  the  initial 
performance  test  for  particulate  matter 
is  completed  or  is  required  to  be 
completed  imdet  §  60.8  of  subpart  A  of 
this  part  for  an  a^iBCted  facility  located 
within  a  large  m|inicipal  waste 
combustor  plant*  the  owner  or  operator 
shall  conduct  a  performance  test  for 
particulate  matter  on  an  annual  basis 
(no  more  than  12  calendar  months 
following  the  previous  performance 
test).  I 

(10)  Following  the  date  that  the  initial 
perfonnance  test  for  particulate  matter 
is  completed  or  is  required  to  be 
completed  undef  §  60.8  of  subpart  A  of 
this  part  for  an  ejected  facility  located 
within  a  small  municipal  waste 
combustor  plant,  the  owner  or  operator 
shall  conduct  a  performance  test  for 
particulate  matter  on  an  annual  basis 
(no  more  than  13  calendar  months 
following  the  previous  performance 
test).  If  all  perforpiance  tests  over  a  3- 
year  period  indi<)ate  compliance  with 
the  particulate  iqatter  emission  limit, 
the  owner  or  operator  may  elect  not  to 
conduct  a  performance  test  for  the 
subsequent  2  years.  At  a  minimum,  a 
performance  test}  for  particulate  matter 
shall  be  conducted  every  third  year  (no 
more  than  36  months  following  the 
previous  performance  test)  at  a  small 
municipal  waste;combustor  plant.  If  a 
performance  test  conducted  every  third 
year  indicates  compliance  with  the 
particulate  matter  emission  limit,  the 
owner  or  operator  may  elect  not  to 
conduct  a  perforfnance  test  for  an 
additional  2  yeaes.  If  any  performance 
test  indicates  noncompliance  with  the 
particulate  matter  emission  limit, 
performance  testp  shall  be  required 
annually  until  all  annual  performance 
tests  over  a  3-ye^r  period  indicate 
compliance  witl^the  particulate  matter 
emission  limit 


(11)  Following  the  date  that  the  initial, 
performance  test  for  opacity  is 
completed  or  is  required  to  be 
completed  under  §  60.8  of  subpart  A  of 
this  part  for  an  affected  facility  located 
within  a  small  or  large  municipal  waste 
combustor  plant,  the  owner  or  operator 
shall  conduct  a  performance  test  fop 
opacity  on  an  annual  basis  (no  more 
than  12  calendar  months  following  the 
previous  performance  test)  using  the  test 
method  specified  in  paragraph  (c)(6)  of 
this  section. 

(d)  The  procedures  and  test  methods 
specified  in  paragraphs  (d)(1)  and  (d)(2) 
of  this  section  shall  be  used  to 
determine  compliance  with  the 
emission  limits  for  cadmium,  lead,  and 
mercury  under  §60.52b(a). 

(1)  The  procedures  and  test  methods 
specified  in  paragraphs  (d)(l)(i)  through 
(d)(l)(ix)  of  this  section  shall  be  used  to 
determine  compliance  with  the 
emission  limits  for  cadmium  and  lead 
under  §  60.52b(a)  (3)  and  (4). 

(i)  The  EPA  Reference  Method  1  shall 
be  used  for  determining  the  location  and 
number  of  sampling  points. 

(ii)  The  EPA  Reference  Method  3  shall 
be  used  for  flue  gas  analysis. 

(iii)  The  EPA  Reference  Method  29 
shall  be  used  for  determining 
compliance  with  the  cadmium  and  lead 
emission  limits. 

(iv)  An  oxygen  or  carbon  dioxide 
measurement  shall  be  obtained 
simultaneously  with  each  Method  29 
test  nm  for  cadmium  and  lead  required 
under  paragraph  (d)(l)(iii)  of  this 
section. 

(v)  An  owner  or  operator  may  request 
that  compliance  with  the  cadmium  or 
lead  emission  limit  be  determined  using 
carbon  dioxide  measurements  corrected 
to  an  equivalent  of  7  percent  oxygen. 
The  relationship  between  oxygen  and 
carbon  dioxide  levels  for  the  affected 
facility  shall  be  established  as  specified 
in  paragraph  (b)(6)  of  this  section. 

(vi)  All  performance  tests  shall  consist 
of  a  minimum  of  three  test  runs 
conducted  under  representative  full 
load  operating  conditions.  The  average 
of  the  cadmium  or  lead  emission 
concentrations  from  three  test  runs  or 
more  shall  be  used  to  determine 
compliance. 

(vii)  Following  the  date  of  the  initial 
performance  test  or  the  date  on  which 
the  initial  performance  test  is  required 
to  be  completed  under  §  60.8  of  subpart 
A  of  this  part,  the  owner  or  operator  of 
an  affected  facility  located  within  a 
large  municipal  waste  contbustor  plant 
shall  conduct  a  performance  test  for 
compliance  with  the  emission  limits  for 
cadmium  and  lead  on  an  annual  basis 
(no  more  than  12  calendar  months 


following  the  previous  performance 
test). 

(viii)  Following  the  date  that  the 
initial  perfonnance  test  for  cadmium  is 
completed  or  is  required  to  be 
completed  under  §  60.8  of  subpart  A  of 
this  part  for  an  affected  facility  located 
within  a  small  municipal  waste 
combustor  plant,  the  owner  or  operator 
shall  conduct  a  performance  test  for 
cadmium  emissions  on  an  annual  basis 
(no  more  than  12  calendar  months 
following  the  previous  perfonnance 
test).  If  all  performance  tests  over  a  3- 
year  period  indicate  compliance  with 
the  cadmium  emission  limit,  the  owner 
or  operator  may  elect  not  to  conduct  a 
performance  test  for  the  subsequent  2 
years.  At  a  minimum,  a  perfonnance  test 
for  cadmium  shall  be  conducted  every 
third  year  (no  more  than  36  months 
following  the  previous  performance  test) 
at  a  small  mimicipal  waste  combustor 
plant.  If  a  performance  test  conducted 
every  third  year  indicates  compliance 
with  the  cadjnium  emission  limit,  the 
owner  or  operator  may  elect  not  to 
conduct  a  performance  test  for  an 
additional  2  years.  If  any  performance 
test  indicates  noncompliance  with  the 
cadmium  emission  limit,  performance 
tests  shall  be  conducted  annua 'ly  until 
all  annual  performance  tests  over  a  3- 
year  period  indicate  compliance  with 
the  cadmium  emission  limit. 

(ix)  Following  the  date  that  the  initial 
performance  test  for  lead  is  completed 
or  is  required  to  be  completed  under 
§  60.8  of  subpart  A  of  this  part  for  an 
afiiected  facility  located  within  a  small 
municipal  waste  combustor  plant,  the 
owner  or  operator  shall  conduct  a 
performance  test  for  lead  emissions  on 
an  annual  basis  (no  more  than  12 
calendar  months  following  the  previous 
performance  test).  If  all  three 
performance  tests  over  a  3-year  period 
indicate  compliance  with  the  lead 
emission  limit,  the  owner  or  operator 
may  elect  not  to  conduct  a  performance 
test  for  the  subsequent  2  years.  At  a 
minimum,  a  performance  test  for  lead 
shall  be  conducted  every  third  year  (no 
more  than  36  months  following  the 
previous  performance  test)  at  a  small 
municipal  waste  combustor  plant.  If  a 
performance  test  conducted  every  third 
year  indicates  compliance  with  the  lead 
emission  limit,  the  owner  or  operator 
may  elect  not  to  conduct  a  performance 
test  for  an  additional  2  years.  If  any 
performance  test  indicates 
noncompliance  with  the  lead  emission 
limit,  performance  tests  shall  be 
conducted  annually  until  all  annual 
performance  tests  over  a  3-year  period 
indicate  compliance  with  the  lead 
emission  limit. 


(2)  The  procedures  and  test  methods 
specified  in  paragraphs  (d)(2)(i)  through 
(d)(2)(xi)  of  this  section  shall  be  used  to 
determine  compliance  with  the  mercury 
emission  limit  under  §  60.52b(a)(5). 

(i)  The  EPA  Reference  Method  1  shall 
be  used  for  determining  the  location  and 
niunber  of  sampling  points. 

(ii)  The  EPA  Reference  Method  3  shall 
be  used  for  flue  gas  analysis. 

(iii)  The  EPA  Reference  Method  29 
shall  be  used  to  determine  the  merciuy 
emission  concentration.  The  minimum 
sample  volume  when  using  Method  29 
for  mercury  shall  be  1.7  cubic  meters. 

(iv)  An  oxygen  (or  carbon  dioxide) 
measurement  shall  be  obtained 
simultaneously  with  each  Method  29 
test  run  for  mercury  required  under 
paragraph  (d)(2)(iii)  of  this  section. 

(vfrhe  percent  reduction  in  the 
potential  merciuy  emissions  (%PHg)  is 
computed  using  equation  1: 


{*Ph,)= 


xlOO 


(1) 


where: 

%Ph,  =  percent  reduction  of  the  potential 

mercury  emissions  achieved. 
Et  s  potential  mercury  emission 

concentration  measured  at  the  control 

device  inlet,  corrected  to  7  percent 

oxygen  (dry  basis). 
Eo  =  controlled  mercury  emission 

concentration  measured  at  the  mercury 

control  device  outlet,  corrected  to  7 

percent  oxygen  (dry  basis). 

(vi)  All  performance  tests  shall  consist 
of  a  minimum  of  three  test  runs 
conducted  under  representative  full 
load  operating  conditions.  The  average 
of  the  merciuy  emission  concentrations 
or  percent  reductions  from  three  test 
runs  or  more  is  used  to  determine 
compliance. 

(vii)  An  owner  or  operator  may 
request  that  compliance  with  the 
mercury  emission  limit  be  determined 
using  carbon  dioxide  measurements 
corrected  to  an  equivalent  of  7  percent 
oxygen.  The  relationship  between 
oxygen  and  carbon  dioxide  levels  for  the 
affected  facility  shall  be  established  as 
specified  in  paragraph  (b)(6)  of  this 
section. 

(viii)  The  owner  or  operator  of  an 
affected  facility  located  within  a  small 
or  large  municipal  waste  combustor 
plant  shall  conduct  an  initial 
performance  test  for  merciuy  emissions 
as  required  under  §  60.8  of  subpart  A  of 
this  part. 

(ix)  Following  the  date  that  the  initial 
performance  test  for  mercury  is 
completed  or  is  required  to  be 
completed  under  §  60.8  of  subpart  A  of 
this  part,  the  owner  or  operator  of  an 
effected  facility  located  within  a  large 


municipal  waste  combustor  plant  shall 
conduct  a  performance  test  for  mercury 
emissions  on  a  annual  basis  (no  more 
than  12  calendar  months  ft-om  the 
previous  perfonnance  test). 

(x)  Following  the  date  that  the  initial 
performance  test  for  mercury  is 
completed  or  is  required  to  be 
completed  under  §  60.8  of  subpart  A  of 
this  part  for  an  affected  facility  located 
within  a  small  municipal  waste 
combustor  plant,  the  owner  or  operator 
shall  conduct  a  performance  test  for 
mercury  emissions  on  an  annual  basis 
(no  more  than  12  calendar  months 
following  the  previous  performance 
test).  If  all  three  performance  tests  over 
a  3-year  period  indicate  compliance 
with  the  mercury  emission  limit,  the 
owner  or  operator  may  elect  not  to 
conduct  a  performance  test  for  the 
subsequent  2  years.  At  a  minimum,  a 
performance  test  for  mercury  shall  be 
conducted  every  third  year  (no  more 
than  36  months  following  the  previous 
performance  test)  at  a  small  municipal 
waste  combustor  plant.  If  a  performance 
test  conducted  every  third  year 
indicates  compliance  with  the  mercury 
emission  limit,  the  owner  or  operator 
may  elect  not  to  conduct  a  performance 
test  for  an  additional  2  years.  If  any 
performance  test  indicates 
noncompliance  with  the  mercury 
emission  limit,  performance  tests  shall 
be  conducted  annually  until  all  annual 
performance  tests  over  a  3-year  period 
indicate  compliance  with  the  mercury 
emission  limit. 

(xi)  The  ovmer  or  operator  of  an 
affected  facility  where  activated  carbon 
injection  is  used  to  comply  with  the 
mercury  emission  limit  shall  follow  the 
procedures  specified  in  paragraph  (m)  of 
this  section  for  measuring  and 
calculating  carbon  usage. 

(e)  The  procedures  and  test  methods 
specified  in  paragraphs  (e)(1)  through 
(e)(14)  of  this  section  shall  be  used  for 
determining  compliance  with  the  sulfur 
dioxide  emission  limit  under 
§60.52b(b)(l). 

(1)  The  EPA  Reference  Method  19, 
section  4.3,  shall  be  used  to  calculate 
the  daily  geometric  average  sulfur 
dioxide  emission  concentration. 

(2)  The  EPA  Reference  Method  19, 
section  5.4,  shall  be  used  to  determine 
the  daily  geometric  average  percent 
reduction  in  the  potential  sulfur  dioxide 
emission  concentration. 

(3)  An  owner  or  operator  may  request 
that  compliance  with  the  sulfur  dioxide 
emission  limit  be  determined  using 
carbon  dioxide  measurements  corrected 
to  an  equivalent  of  7  percent  oxygen. 
The  relationship  between  oxygen  and 
carbon  dioxide  levels  for  the  affected 


facility  shalfbe  established  as  specified 
in  paragraph  (b)(6)  of  this  section. 
(4)  The  owner  or  operator  of  an 
affected  facility  shall  conduct  an  initial 
performance  test  for  sulfur  dioxide 
emissions  as  required  under  §  60.8  of 
subpart  A  of  this  part.  Compliance  with 
the  sulfur  dioxide  emission  limit 
(concentration  or  percent  reduction) 
shall  be  determined  by  using  the 
continuous  emission  monitoring  system 
s{>ecified  in  paragraph  (e)(5)  of  this 
section  to  measure  sulfur  dioxide  and 
calculating  a  24-hour  daily  geometric 
average  emission  concentration  or  a  24- 
hour  dailv  geometric  average  percent 
reduction  using  EPA  Reference  Method 
19,  sections  4.3  and  5.4,  as  applicable. 

(5)  The  owner  or  operator  of  an 
affected  facility  shall  install,  calibrate, 
maintain,  and  operate  a  continuous 
emission  monitoring  system  for 
measuring  sulfur  dioxide  emissions 
discharged  to  the  atmosphere  and 
record  U»e  output  of  the  system. 

(6)  Followring  the  date  that  the  initial 
performance  test  for  sulfiu  dioxide  is 
completed  or  is  required  to  be 
completed  under  §  60.8  of  subpart  A  of 
this  part,  compliance  with  the  sulfur 
dioxide  emission  limit  shall  be 
determined  based  on  the  24-hour  daily 
geometric  average  of  the  hourly 
arithmetic  average  emission 
concentrations  using  continuous 
emission  monitoring  system  outlet  data 
if  compliance  is  based  on  an  emission 
concentration,  or  continuous  emission 
monitoring  system  inlet  and  outlet  data 
if  compliance  is  based  on  a  percent 
reduction. 

(7)  At  a  minimum,  valid  continuous 
monitoring  system  hourly  averages  shall 
be  obtained  as  specified  in  paragraphs 
(e)(7)(i)  and  (e)(7)(ii)  for  75  percent  of 
the  operating  hours  per  day  for  90 
percent  of  the  operating  days  per 
calendar  quarter  that  the  affected  facility 
is  combusting  municipal  solid  waste. 

(i)  At  least  two  data  points  per  hour 
shall  be  used  to  calculate  each  1-hour 
arithmetic  average. 

(ii)  Each  sulfur  dioxide  1-hour 
arithjtnetic  average  shall  be  corrected  to 
7  percent  oxygen  on  an  hourly  basis 
using  the  1-hour  arithmetic  average  of 
the  oxygen  (or  carbon  dioxide) 
continuous  emission  monitoring  system 
data. 

(8)  The  l-hour  arithmetic  averages 
required  under  paragraph  (e)(6)  of  this 
section  shall  be  expressed  in  parts  per 
million  corrected  to  7  percent  oxygen 
(dry  basis)  and  used  to  calculate  the  24- 
hour  daily  geometric  average  emission 
concentrations  and  daily  geometric 
average  emission  percent  reductions. 
The  1-hour  arithmetic  averages  shall  be 
calculated  using  the  data  points 
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required  under  §i60.13(e)(2f  of  subpart 
A  of  this  part. 

(9)  All  valid  ctBitinuous  emission 
mcmitoring  systefn  data  shall  be  used  in 
calculating  average  emission 
concentrations  atd  percent  reductions 
even  if  the  minii$um  continuous 
emission  monitoring  system  data 
requirements  of  paragraph  (e)(7)  of  this 
section  are  not  met. 

(10)  The  procedures  under  §  60.13  of 
subpart  A  of  this  part  shall  be  followed 
for  installation,  evaluation,  and 
operation  of  the  qontinuous  emission 
mcmitoring  sj^stem. 

(11)  The  initial  performance 
evaluation  shall  be  completed  no  later 
than  180  days  after  the  date  of  initial 
startup  of  the  municipal  waste 
combustor  as  specified  under  §  60.8  of 
subpart  A  of  this  part. 

(12)  The  contiguous  emission 
monitoring  systeti  shall  be  operated 
according  to  Performance  Specification 
2  in  appendix  B  of  this  part. 

(i)  During  each  relative  accuracy  test 
run  of  the  continvous  emission 
monitoring  systeti  required  by 
Performance  Specification  2  in 
appendix  B  of  thiis  part,  sulfur  dioxide 
and  oxygen  (or  carbon  dioxide)  data 
shall  be  collected  concunenUy  (or 
within  a  30-  to  60-minute  period)  by 
both  the  continuous  emission  monitors 
and  the  test  methods  specified  in 
paragraphs  (e)(12Ki)(A)  and  (e)(12)(i)(B) 
of  this  section.     I 

(A)  For  sulfur  dioxide,  EPA  Reference 
Method  6,  6A.  or  6C  shall  be  used. 

(B)  For  oxygen  (or  carbon  dioxide), 
EPA  Reference  Method  3A  or  3B  shall 
be  used. 

(ii)  The  span  value  of  the  continuous 
emissions  monitoring  system  at  the  inlet 
to  the  sulfur  dioxide  control  device 
shall  be  125  percent  of  the  maximum 
estimated  hourly  potential  sulfur 
dioxide  emission!  of  the  municipal 
waste  combustor  unit.  The  sp>an  value  of 
the  continuous  eitiission  monitoring 
system  at  the  outlet  of  the  sulfiir  dioxide 
control  device  shall  be  50  percent  of  the 
maximum  estimated  hourly  potential 
sulfur  dioxide  eniissions  of  the 
municipal  waste  tombustor  unit. 

(13)  Quarterly  accuracy 
determinations  add  daily  calibration 
drift  tests  shall  be  performed  in 
accordance  with  procedure  1  in 
appendix  F  of  this  part. 

(14)  When  sulf^  dioxide  emissions 
data  are  not  obtaihed  because  of 
continuous  emission  monitoring  system 
breakdowns,  repajirs,  calibration  checks, 
and  zero  and  spa^  adjustments, 
emissions  data  shiall  be  obtained  by 
using  other  monitoring  systems  as 
approved  by  the  Administrator  or  EPA 
Reference  Metho4  19  to  provide,  as 


necessary,  valid  emissions  data  for  a 
minimum  of  75  percent  of  the  hours  per 
day  that  the  affected  facility  is  operated 
and  combusting  municipal  solid  waste 
for  90  percent  of  the  days  per  calendar 
quarter  that  the  afliected  facility  is" 
operated  and  combusting  municipal 
solid  waste. 

(f)  Tbe  procedures  and  test  methods 
specified  in  paragraphs  (f)(1)  through 
(f)(8)  of  this  section  shall  be  used  for 
determining  compliance  with  the 
hydrogen  chloride  emission  limit  under 
§60.52b(b)(2). 

(1)  The  EPA  Reference  Method  26  or 
26A,  as  applicable,  shall  be  used  to 
determine  the  hydrogen  chloride 
emission  concentration.  The  minimum 
sampling  time  for  Method  26  shall  be  1 
hour. 

(2)  An  oxygen  (or  carbon  dioxide) 
measurement  shall  be  obtained 
simultaneously  with  each  Method  26 
test  run  for  hydrogen  chloride  required 
by  paragraph  (f)(1)  of  this  section. 

(3)  The  percent  reduction  in  potential 
hydrogen  chloride  emissions  (%  Phci)  is 
computed  using  equation  2: 


(*Phc.)  = 


'e.-e  ' 


V 


xlOO 


(2) 


where: 

%PHO=percent  reduction  of  the  potential 

hydrogen  chloride  emissions  achieved. 
Ei=potentiaI  hydrogen  chloride  emission 

concentration  measured  at  the  control 

device  inlet,  corrected  to  7  percent 

oxygen  (dry  basis). 

Eo=controlled  hydrogen  chloride  emission 
concentration  measured  at  the  control 
device  outlet,  corrected  to  7  percent 
oxygen  (dry  basis). 

(4)  An  owner  or  operator  may  request 
that  compliance  with  the  hydrogen 
chloride  emission  limit  be  determined 
using  carbon  dioxide  measurements 
corrected  to  an  equivalent  of  7  percent 
oxygen.  The  relationship  between 
oxygen  and  carbon  dioxide  levels  for  the 
affected  facility  shall  be  established  as 
specified  in  paragraph  (b)(6)  of  this 
section. 

(5)  As  specified  under  §  60.8  of 
subpart  A  of  this  part,  all  performance 
tests  shall  consist  of  three  test  runs.  The 
average  of  the  hydrogen  chloride 
emission  concentrations  or  percent 
reductions  from  the  three  test  runs  is 
used  to  determine  compliance. 

(6)  The  owner  or  operator  of  an 
affected  facility  shall  conduct  an  initial 
performance  test  for  hydrogen  chloride 
as  required  under  §  60.8  of  subpart  A  of 
this  part. 

(7)  Following  the  date  that  the  initial 
performance  test  for  hydrogen  chloride 
is  completed  or  is  required  to  be 
completed  under  §  60.8  of  subpart  A  of 


this  part,  the  owner  or  operator  of  an 
affected  facility  located  within  a  large 
municipal  waste  combustor  plant  shall 
conduct  a  performance  test  for  hydrogen 
chloride  emissions  on  an  annual  basis 
(no  more  than  12  calendar  months 
following  the  previous  performance 
test). 

(8)  Following  the  date  that  the  initial 
performance  test  for  hydrogen  chloride 
is  completed  or  is  required  to  be 
completed  under  %  60.8  of  this  part,  the 
owner  or  operator  of  an  affected  facility 
located  within  a  small  municipal  waste 
combustor  plant  shall  conduct  a 
performance  test  for  hydrogen  chloride 
emissions  on  an  annual  basis  (no  more 
than  12  calendar  months  following  the 
previous  performance  test).  If  all 
performance  tests  over  a  3-year  period 
indicate  compliance  with  the  hydrogen 
chloride  emission  limit,  the  owner  or 
operator  may  elect  not  to  conduct  a 
performance  test  for  the  subsequent  2 
years.  At  a  minimum,  a  performance  test 
for  hydrogen  chloride  shall  be 
conducted  every  third  year  (no  more 
than  36  months  following  the  previous 
performance  test)  at  a  small  municipal    ' 
waste  combustor  plant.  If  a  performance 
test  conducted  every  third  year 
indicates  compliance  with  the  hydrogen 
chloride  emission  limit,  the  owner  or 
operator  may  elect  not  to  conduct  a 
performance  test  for  an  additional  2 
years.  If  any  performance  test  indicates 
noncompliance  with  the  hydrogen 
chloride  emission  limit,  performance 
tests  shall  be  conducted  annually  until 
all  annual  performance  tests  over  a  3- 
year  period  indicate  compliance  with 
the  hydrogen  chloride  emission  limit. 

(g)  The  procedures  and  test  methods 
specified  in  paragraphs  (g)(1)  through 
(g)(9)  of  this  section  shall  be  used  to 
determine  compliance  with  the  limits 
for  dioxin/furan  emissions  under 
§60.52b(c). 

(1)  The  EPA  Reference  Method  1  shall 
be  used  for  determining  the  location  and 
number  of  sampling  points. 

(2)  The  EPA  Reference  Method  3  shall 
be  used  for  fine  gas  analysis. 

(3)  The  EPA  Reference  Metiiod  23 
shall  be  used  for  determining  the 
dioxin/furan  emission  concentration. 

(i)  The  minimum  sample  time  shall  be 
4  hours  per  test  run. 

(ii)  An  oxygen  (or  carbon  dioxide) 
measurement  shall  be  obtained 
simultaneously  with  each  Method  23 
test  run  for  dioxins/furans. 

(4)  The  owner  or  operator  of  an 
affiected  facility  shall  conduct  an  initial 
performance  test  for  dioxin/furan 
emissions  in  accordance  with  paragraph 
(g)(3)  of  this  section,  as  required  under 

§  60.8  of  subpart  A  of  this  part. 


(5)  Following  the  date  that  the  initial 
performance  test  for  dioxins/furans  is 
completed  or  is  required  to  be 
completed  under  §  60.8  of  subpart  A  of 
this  part,  the  owner  or  operator  of  an 
affected  facility  located  within  small 
and  large  municipal  waste  combustor 
plants  shall  conduct  performance  tests 
for  dioxin/furan  emissions  in 
accordance  with  paragraph  (g)(3)  of  this 
section,  according  to  one  of  the 
schedules  specified  in  paragraphs 
(g)(5)(i)  through  (E)(5)(iii)  of  this  section. 

(i)  For  affected  facilities  located 
within  small  and  large  municipal  waste 
combustor  plants,  performance  tests 
shall  be  conducted  on  an  annual  basis 
(no  more  than  12  calendar  months 
following  the  previous  performance 
test.) 

(ii)  For  affected  facilities  located 
wiUiin  small  municipal  waste 
combustor  plants  where  all  jierformance 
tests  for  an  affected  facility  over  a  3-year 
period  indicate  compliance  with  the 
dioxin/furan  emission  limit,  the  owner 
or  operator  may  elect  not  to  conduct  a 
performance  test  for  the  subsequent  2 
years  for  that  aHected  facility.  At  a 
minimiun,  a  performance  test  for 
dioxin/furan  emissions  shall  be 
conducted  every  third  year  (no  more 
than  36  months  following  the  previous 
performance  test)  for  each  affected 
facility.  If  a  performance  test  conducted 
every  third  year  indicates  compliance 
with  the  dioxin/furan  emission  limit, 
the  owner  or  operator  may  elect  not  to 
conduct  a  performance  test  on  the 
affected  facility  for  an  additional  2 
years.  If  any  performance  test  indicates 
noncompliance  with  the  dioxin/furan 
emission  limit,  performance  tests  shall 
be  conducted  aimually  until  all  annual 
performance  tests  for  the  affected 
facility  over  a  3-year  period  indicate 
compliance  with  the  dioxin/fiiran 
emission  limit. 

(iii)  For  afflBCted  facilities  located 
within  small  or  large  municipal  waste 
combustor  plants  where  all  performance 
tests  for  all  affected  facilities  over  a  2- 
year  period  indicate  that  dioxin/furan 
emissions  are  less  than  or  equal  to  7 
nanograms  per  dry  standard  cubic  meter 
(total  mass)  for  all  affected  facilities 
located  witiiin  a  municipal  waste 
combustor  plant,  the  owner  or  operator 
of  the  municipal  waste  combustor  plant 
may  elect  to  conduct  annual 
performance  tests  for  one  affected 
facility  (i.e.,  unit)  per  year  at  the 
mimicipal  waste  combustor  plant.  At  a 
minimum,  a  performance  test  for 
dioxin/furan  emissions  shall  be 
conducted  annually  (no  more  than  12 
months  following  the  previous 
performance  test)  for  one  affected 
fiacility  at  the  municipal  waste 


ccnnbustor  plant.  Each  3rear  a  different 
affected  facility  at  the  municipal  waste 
combustor  plant  shall  be  tested,  and  the 
affected  facilities  at  the  plant  shall  be 
tested  in  sequence  (e.g.,  unit  1,  unit  2, 
imit  3,  as  applicable).  If  each  annual 
performance  test  continues  to  indicate  a 
dioxin/furan  emission  level  less  than  or 
equal  to  7  nanograms  per  dry  standard 
cubic  meter  (total  mass),  the  owner  or 
operator  may  continue  conducting  a 
performance  test  on  only  one  affected 
facility  per  year.  If  any  annual 
performance  test  indicates  a  dioxin/ 
furan  emission  level  greater  than  7 
nanograms  p)er  dry  standard  cubic  meter 
(total  mass),  performance  tests  thereafter 
shall  be  conducted  annually  on  all 
affected  facilities  at  the  plant  until  and 
unless  all  annual  performance  tests  for 
all  affected  facilities  at  the  plant  over  a 
2-year  period  indicate  a  dioxin/furan 
emission  level  less  than  or  equal  to  7 
nanograms  per  dry  standard  cubic  meter 
(total  mass). 

(6)  The  owner  or  operator  of  an 
affected  facility  that  selects  to  follow  the 
performance  testing  schedule  specified 
in  paragraph  (g)(5)(iii)  of  this  section 
shall  follow  the  procedures  specified  in 
§  60.59b(g)(4)  for  reporting  the  selection 
of  this  schedule. 

(7)  The  owner  or  operator  of  an 
affected  facility  where  activated  carbon 
is  used  to  comply  with  the  dioxin/furan 
emission  limits  specified  in  §  60.52b(c) 
or  the  dioxin/furan  emission  level 
specified  in  paragraph  (g)(5)(iii)  of  this 
section  shall  follow  the  procedures 
specified  in  paragraph  (m)  of  this 
section  for  measuring  and  calculating 
the  carbon  usage  rate. 

(8)  An  owner  or  operator  may  request 
that  compliance  with  the  dioxin/furan 
emission  limit  be  determined  using 
carbon  dioxide  measurements  corrected 
to  an  equivalent  of  7  percent  oxygen. 
The  relationship  between  oxygen  and 
carbon  dioxide  levels  for  the  affected 
facility  shall  be  established  as  specified 
in  paragraph  (b)(6)  of  this  section. 

(9)  As  specified  under  §  60.8  of 
subpart  A  of  this  part,  all  performance 
tests  shall  consist  of  three  test  runs.  The 
average  of  the  dioxin/furan  emission 
concentrations  from  the  three  test  runs 
is  used  to  determine  compliance. 

(h)  The  procedures  and  test  methods 
specified  in  paragraphs  (h)(1)  through 
(b)(12)  of  this  section  shall  be  used  to 
determine  compliance  with  the  nitrogen 
oxides  emission  limit  for  municipal 
waste  combustors  located  at  large 
municipal  waste  combustor  plants 
under  §  60.52b(d)  (no  nitrogen  oxides 
performance  tests  are  required  for 
affected  facilities  located  within  small 
municipal  waste  combustor  plants). 


(1)  The  EPA  Reference  Method  19. 
section  4.1,  shall  be  used  for 
determining  the  daily  arithmetic  average 
nitrogen  oxides  emission  concentration. 

(2)  An  owner  or  operator  may  request 
that  compliance  with  the  nitrogen 
oxides  emission  limit  be  determined 
using  carbon  dioxide  measurements 
corrected  to  an  equivalent  of  7  percent 
oxygen.  The  relationship  between 
oxygen  and  carbon  dioxide  levels  for  the 
affected  facility  shall  be  established  as 
specified  in  paragraph  (b)(6)  of  this 
section. 

(3)  The  owner  or  operator  of  an 
affected  facility  located  within  a  large 
municipal  waste  combustor  plant 
subject  to  the  nitrogen  oxides  limit 
under  §  60.52b(d)  shall  conduct  an 
initial  performance  test  for  nitrogen 
oxides  as  required  under  §  60.8  of 
subpart  A  of  this  part.  Compliance  with 
the  nitrogen  oxides  emission  limit  shall 
be  determined  by  using  the  continuous 
emission  monitoring  system  specified  in 
paragraph  (h)(4)  of  this  section  for 
measuring  nitrogen  oxides  and 
calculating  a  24-hour  daily  arithmetic 
average  emission  concentration  using 
EPA  Reference  Method  19.  section  4.1. 

(4)  The  owner  or  operator  of  an 
affected  facility  located  within  a  large 
municipal  waste  combustor  plant 
subject  to  the  nitrogen  oxides  emission 
limit  under  §  60.52b(d)  shall  install, 
calibrate,  maintain,  and  operate  a 
continuous  emission  monitoring  system 
for  measuring  nitrogen  oxides 
discharged  to  the  atmosphere,  and 
record  the  output  of  the  system. 

(5)  Following  Uie  date  that  the  initial 
performance  test  for  nitrogen  oxides  is 
completed  or  is  required  to  be 
completed  under  §  60.8  of  subpart  A  of 
this  part,  compliance  with  the  emission 
limit  for  nitrogen  oxides  required  under 
§  60.52b(d)  shall  be  determined  based 
on  the  24-hour  daily  arithmetic  average 
of  the  hourly  emission  concentrations 
using  continuous  emission  monitoring 
system  outlet  data. 

(6)  At  a  minimum,  valid  continuous 
emission  monitoring  system  hourly 
averages  shall  be  obtained  as  specified 
in  paragraphs  (h)(6)(i)  and  (h)(6)(ii)  of 
this  section  for  75  percent  of  the 
operating  hours  per  day  for  90  percent 
of  the  operating  days  per  calendar 
quarter  that  the  affected  facility  is 
combusting  municipal  solid  waste. 

(i)  At  least  2  data  points  per  hour 
shall  be  used  to  calculate  each  1-hour 
arithmetic  average. 

(ii)  Each  nitrogen  oxides  1-hour 
arithmetic  average  shall  be  corrected  to 
7  percent  oxygen  on  an  hourly  basis 
using  the  1-hour  arithmetic  average  of 
the  oxygen  (or  carbon  dioxide) 
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continuous  emis^on  monitoring  system 
data. 

(7)  The  1-hour  arithmetic  averages 
required  by  para^ph  (h)(5)  of  this 
section  shall  be  expressed  in  parts  per 
million  by  volume  (dry  basis)  and  used 
to  calculate  the  24-hour  daily  arithmetic 
average  concentrations.  The  1-hour 
arithmetic  averages  shall  be  calculated 
using  the  data  points  required  under 

§  60.13(e)(2)  of  subpart  A  of  this  part. 

(8)  Ail  valid  continuous  emission 
monitoring  system  data  must  be  used  in 
calculating  emission  averages  even  if 
the  minimum  continuous  emission 
monitoring  system  data  requirements  of 
paragraph  (h)(6)  Of  this  section  are  not 
met. 

(9)  The  procedi4res  under  §60.13  of 
subpart  A  of  this  part  shall  be  followed 
for  installation,  evaluation,  and 
operation  of  the  continuous  emission 
monitoring  system.  The  initial 
performance  evaluation  shall  be 
completed  no  later  than  180  days  after 
the  date  of  initial  startup  of  the 
municipal  waste  4ombustor  unit,  as 
specified  under  §  60.8  of  subpart  A  of 
this  part.  { 

(10)  The  owner  tor  operator  shall 
operate  the  continuous  emission 
monitoring  systen  according  to 
Performance  Specification  2  in 
appendix  B  of  thii  part  and  shall  follow 
the  procedures  ami  methods  specified 
in  paragraphs  (h)(|lO)(i)  and  (h)(10)(ii)  of 
this  section. 

(i)  Ehuing  each  telative  accuracy  test 
run  of  the  continiious  emission 
monitoring  systen^  required  by 
Performance  Specification  2  of 
appendix  B  of  thi$  part,  nitrogen  oxides 
and  oxygen  (or  ca^n  dioxide)  data 
shall  be  collected  concurrently  (or 
within  a  30-  to  OO^minute  period)  by 
both  the  continuotis  emission  monitors 
and  the  test  methods  specified  in 
paragraphs  (h)(lOli)(A)  and  (h)(10)(i)(B) 
of  thi^  section.      I 

(A)  For  nitrogenj  oxides,  EPA 
Reference  Methodl7,  7A,  7C,  7D,  or  7E 
shall  be  used. 

(B)  For  oxygen  (br  carbon  dioxide), 
EPA  Refiarence  Method  3A  or  3B  shall 
be  used. 

(ii)  The  span  value  of  the  continuous 
emission  monitoring  system  shall  be 
125  percent  of  the  maximum  estimated 
hourly  i>atential  nitrogen  oxide 
emissions  of  the  municipal  waste 
combustor  unit. 

(11)  Quarterly  accuracy 
determinations  and  daily  calibration 
drift  tests  shall  be  performed  in 
accordance  with  procedure  1  in 
appendix  F  of  this)  part. 

(12)  When  nitrogen  oxides  continuous 
emissions  data  are  not  obtained  because 
of  continuous  emission  monitoring 


system  breakdowns,  repairs,  calibration 
checks,  and  zero  and  span  adjustments, 
emissions  data  shall  be  obtained  using 
other  monitoring  systems  as  approved 
by  the  Administrator  or  EPA  Reference 
Method  19  to  provide,  as  necessary, 
valid  emissions  data  for  a  minimum  of 
75  percent  of  the  hours  per  day  for  90 
percent  of  the  days  per  calendar  quarter 
the  unit  is  operated  and  combusting 
municipal  solid  waste. 

(i)  The  procedures  specified  in 
paragraphs  (i)(l)  through  (i)(12)  of  this 
section  shall  be  used  for  determining 
compliance  with  the  operating 
requirements  under  §  60.53b. 

(1)  Compliance  with  the  carbon 
monoxide  emission  limits  in  §  60.53b(a) 
shall  be  determined  using  a  4-hour 
block  arithmetic  average  for  all  types  of 
affected  facilities  except  mass  bum 
rotary  waterwall  municipal  waste 
combustors  and  refuse-derived  fuel 
stokers. 

(2)  For  affected  mass  bum  rotary 
waterwall  municipal  waste  combustors 
and  refuse-derived  fuel  stokers, 
compliance  with  the  carbon  monoxide 
emission  limits  in  §  60.53b(a)  shall  be 
determined  using  a  24-hour  daily 
arithmetic  average. 

(3)  The  owner  or  operator  of  an 
affiected  facility  shall  install,  calibrate, 
maintain,  and  operate  a  continuous 
emission  monitoring  system  for 
measuring  carbon  monoxide  at  the 
combustor  outlet  and  record  the  output 
of  the  system  and  shall  follow  the 
procedures  and  methods  specified  in 
paragraphs  (i)(3)(i)  through  (i)(3)(iii)  of 
this  section. 

(i)  The  continuous  emission 
monitoring  system  shall  be  operated 
according  to  Performance  Specification 
4A  in  appendix  B  of  this  part. 

(ii)  During  each  relative  accuracy  test 
run  of  the  continuous  emission 
monitoring  system  required  by 
Performance  Specification  4A  in 
appendix  B  of  this  part,  carbon 
monoj^de  and  oxygen  (or  carbon 
dioxide)  data  shall  be  collected 
concurrently  (or  within  a  30-  to  60- 
minute  period)  by  both  the  continuous 
emission  monitors  and  the  test  methods 
specified  in  paragraphs  (i)(3)(ii)(A)  and 
(i)(3)(ii)(B)  of  this  section. 

(A)  For  carbon  monoxide,  EPA 
Reference  Method  10,  lOA,  or  lOB  shall 
be  used. 

(B)  For  oxygen  (or  carbon  dioxide), 
EPA  Reference  Method  3A  or  3B  shall 
be  used. 

(iii)  The  span  value  of  the  continuous 
emission  monitoring  system  shall  be 
125  percent  of  the  maximiun  estimated 
hourly  potential  carbon  monoxide 
emissions  of  the  municipal  waste 
combustor  luit. 


(4)  The  4-hour  block  and  24-hour 
daily  arithmetic  averages  specified  in 
paragraphs  (i)(l)  and  (i)(2)  of  this 
section  shall  be  calculated  from  l-hoiw 
arithmetic  averages  expressed  in  parts 
per  million  by  volume  corrected  to  7 
percent  oxygen  (dry  basis).  The  1-hour 
arithmetic  averages  shall  be  calculated 
using  the  data  points  generated  by  the 
continuous  emission  monitoring  system. 
At  least  two  data  points  shall  be  used  to 
calculate  each  1-hour  arithmetic 
average. 

(5)  An  owner  or  operator  may  request 
that  compliance  with  the  carbon 
monoxide  emission  limit  be  determined 
using  carbon  dioxide  measurements 
corrected  to  an  equivalent  of  7  percent 
oxygen.  The  relationship  between 
oxygen  and  carbon  dioxide  levels  for  the 
affected  facility  shall  be  established  as 
specified  in  paragraph  (b)(6)  of  this 
section. 

(6)  The  procedures  specified  in 
paragraphs  (i)(6)(i)  through  (i)(6)(v)  of. 
this  section  shall  be  used  to  determine 
compliance  with,  load  level 
requirements  under  §  60.53b(b). 

(i)  The  owner  or  operator  of  an    ' 
afiiected  facility  with  steam  generation 
capability  shall  install,  calibrate, 
maintain,  and  operate  a  steam  flow 
meter  or  a  feedwater  flow  meter; 
measure  steam  (or  feedwater)  flow  in 
kilograms  per  hour  (or  pounds  per  hour) 
on  a  continuous  basis;  and  record  the 
output  of  the  monitor.  Steam  (or 
feedwater)  flow  shall  be  calculated  in  4- 
hour  block  arithmetic  averages. 

(ii)  The  method  included  in  the 
"American  Society  of  Mechanical 
Engineers  Power  Test  Codes:  Test  Code 
for  Steam  Generating  Units,  Power  Test 
Code  4.1—1964  (R1991)"  section  4 
(incorporated  by  refiarence,  see  §60,17 
of  subpart  A  of  this  part)  shall  be  used 
for  calculating  the  steam  (or  feedwater) 
flow  required  under  paragraph  (i)(6)(i) 
of  this  section.  The  commendations  in 
"American  Society  of  Mechanical 
Engineers  Interim  Supplement  19.5  on 
Instruments  and  Apparatus: 
AppUcation,  Part  II  of  Fluid  Meters,  6th 
edition  (1971),"  chapter  4  (incorporated 
by  reference — see  §  60.17  of  subpart  A  of 
this  part)  shall  be  followed  for  design, 
constmction.  installation,  calibration, 
and  use  of  nozzles  and  orifices  except 
as  specified  in  (i)(6)(iii)  of  this  section. 

(iii)  Measiuement  devices  such  as 
flow  nozzles  and  orifices  are  not 
required  to  be  recalibrated  after  they  are 
installed. 

(iv)  All  signal  conversion  elements 
associated  with  steam  (or  feedwater 
flow)  measurements  must  be  calibrated 
according  to  the  manufacturer's 
instructions  before  each  dioxin/furan 


performance  test,  and  at  least  once  per 
year, 
(a)  [Reserved]. 

(7)  To  determine  compliance  with  the 
maximum  particulate  matter  control 
device  temperature  requirements  under 
§  60.53b(c),  the  owner  or  operator  of  an 
affected  facility  shall  install,  calibrate, 
maintain,  and  operate  a  device  for 
measuring  on  a  continuous  basis  the 
temperature  of  the  flue  gas  stream  at  the 
inlet  to  each  particulate  matter  control 
device  utilized  by  the  affected  facility. 
Temperature  shall  be  calculated  in  4- 
hour  block  arithmetic  averages. 

(8)  The  maximum  demonstrated 
municipal  waste  combustor  imit  load 
shall  be  determined  during  the  initial 
performance  test  for  dioxins/furans  and 
each  subsequent  performance  test 
during  which  compliance  with  the 
dioxin/fiiran  emission  limit  specified  in 
§60.52b(c)  is  achieved.  The  maximum 
demonstrated  municipal  waste 
combustor  unit  load  shall  be  the  highest 
4-hour  arithmetic  average  load  achieved 
during  four  consecutive  hours  during 
the  most  recent  test  during  which 
compliance  with  the  dioxin/furan 
emission  limit  was  achieved. 

(9)  For  eafJi  particulate  matter  control 
device  employed  at  the  affected  facility, 
the  maximiun  demonstrated  particulate 
matter  control  device  temperature  shall 
be  determined  during  the  initial 
performance  test  for  dioxins/furans  and 
each  subsequent  performance  test 
during  which  compliance  with  the 
dioxin/furan  emission  limit  specified  in 
§  60.52b(c)  is  achieved.  The  maximum 
demonstrated  particulate  matter  control 
device  temperature  shall  be  the  highest 
4-hour  arithmetic  average  temperature 
achieved  at  the  particulate  matter 
control  device  inlet  diuing  four 
consecutive  houre  during  the  most 
recent  test  dining  which  compliance 
with  the  dioxin/furan  limit  was 
achieved. 

(10)  At  a  minimum,  valid  continuous 
emission  monitoring  system  hourly 
averages  shall  be  obtained  as  sfiecified 
in  paragraphs  (i)(10)(i)  and  (i)(10)(ii)  of 
this  section  for  75  percent  of  the 
operating  hours  per  day  for  90  percent 
of  the  operating  days  per  calendar 
quarter  that  the  affected  facility  is 
combusting  municipal  solid  waste. 

(i)  At  least  two  data  points  per  hour 
shall  be  used  to  calculate  each  1-hour 
arithmetic  average. 

(ii)  At  a  minimum,  each  carbon 
monoxide  1-hour  arithmetic  average 
shall  be  corrected  to  7  percent  oxygen 
on  an  hourly  basis  using  the  1-hour 
arithmetic  average  of  the  oxygen  (or 
carlion  dioxide)  continuous  emission 
monitoring  system  data. 


(11)  All  valid  continuous  emission 
monitoring  system  data  must  be  used  in 
calculating  the  parameters  specified 
under  paragraph  (i)  of  this  section  even 
if  the  minimum  data  requirements  of 
paragraph  (i)(10)  of  this  section  are  not 
met.  When  carbon  monoxide 
continuous  emission  data  are  not 
obtained  because  of  continuous 
emission  monitoring  system 
breakdowns,  repaire.  calibration  checks, 
and  zero  and  span  adjustments, 
emissions  data  shall  be  obtained  using 
other  monitoring  systems  as  approved 
by  the  Administrator  or  EPA  Reference 
Method  10  to  provide,  as  necessary,  the 
minimum  valid  emission  data. 

(12)  Quarterly  accuracy 
determinations  and  daily  calibration 
drift  tests  for  the  carbon  monoxide 
continuous  emission  monitoring  system 
shall  be  performed  in  accordance  with 
procedure  1  in  appendix  F  of  this  part. 

(j)  The  procedures  specified  in 
para^aphs  (j)(l)  and  (i)(2)  of  this  section 
shall  be  used  for  calculating  municipal 
waste  combustor  unit  capacity  as 
defined  under  §  60.51b. 

(1)  For  municipal  waste  combustor 
units  capable  of  combusting  municipal 
solid  waste  continuously  for  a  24-hour 
period,  municipal  waste  combustor  unit 
capacity,  in  megagrams  per  day  of 
municipal  solid  waste  combusted,  shall 
be  calculated  based  on  24  hours  of 
operation  at  the  maximum  charging  rate. 
The  maximum  charging  rate  shall  be 
determined  as  specified  in  paragraphs 
(j)(l)(i)  and  (j)(l)(ii)  of  this  section  as 
applicable. 

U)  For  combustore  that  are  designed 
based  on  heat  capacity,  the  maximum 
charging  rate  shall  be  calculated  based 
on  the  maximum  design  heat  input 
capacity  of  the  unit  and  a  heating  value 
of  10,500  kilojoules  per  kilogram. 

(ii)  For  combustors  that  are  not 
designed  based  on  heat  capacity,  the 
maximum  charging  rate  shall  be  the 
maximum  design  charging  rate. 

(2)  For  batch  feed  municipal  waste 
combustor  units,  municipal  waste 
combustor  unit  capacity,  in  megagrams 
per  day  of  municipal  solid  waste 
combusted,  shall  be  calculated  as  the 
maximum  design  amount  of  municipal 
solid  waste  that  can  be  charged  per 
batch  multiplied  by  the  maximum 
number  of  batches  that  could  be 
processed  in  a  24-hour  period.  The 
maximum  number  of  batches  that  could 
be  processed  in  a  24-hour  period  is 
calculated  as  24  hours  divided  by  the 
design  number  of  hours  required  to 
process  one  batch  of  municipal  solid 
waste,  and  may  include  fractional 
batches  (e.g.,  if  one  batch  requires  16 
hours,  then  24/16,  or  1.5  batches,  could 
be  combusted  in  a  24-hour  period).  For 


batch  combustors  that  are  designed 
based  on  heat  capacity,  the  design 
heating  value  of  10,500  kilojoules  per 
kilogram  for  all  municipal  solid  waste 
shall  be  used  in  calculating  the 
municipal  waste  combustor  unit 
capacity  in  megagrams  per  day  of 
municipal  solid  waste. 

(k)  The  procedures  specified  in 
paragraphs  (k)(l)  through  (k)(3)  of  this 
section  shall  be  used  for  determining 
compliance  with  the  fugitive  ash 
emission  limit  under  §  60.55b. 

(1)  The  EPA  Reference  Method  22 
shall  be  used  for  determining 
compliance  with  the  fugitive  ash 
emission  limit  under  §60.5Sb.  The 
minimum  observation  time  shall  be  a 
series  of  three  1-hour  observations.  The 
observation  period  shall  include  times 
when  the  facility  is  transferring  ash 
from  the  municipal  waste  combustor 
unit  to  the  area  where  ash  is  stored  or 
loaded  into  containers  or  trucks. 

(2)  The  average  duration  of  visible 
emissions  per  hour  shall  be  calculated 
from  the  ihiee  1-hour  observations.  The 
average  shall  be  used  to  determine 
compliance  with  §  60.55b. 

(3j  The  owner  or  operator  of  an 
affiscted  facility  shall  conduct  an  initial 
performance  test  for  fugitive  ash 
emissions  as  required  under  §  60.8  of 
subpart  A  of  this  part. 

(Ij  The  procedures  specified  in 
paragraphs  (1)(1)  through  (1)(3)  of  this 
section  shall  be  used  to  determine 
compliance  with  the  opacity  limit  for  air 
curtain  incinerators  under  §  60.56b. 

(1)  The  EPA  Reference  Method  9  shall 
be  used  for  determining  compliance 
with  the  opacity  limit. 

(2)  The  owner  or  operator  of  the  air 
curtain  incinerator  shall  conduct  an 
initial  performance  test  for  opacity  as 
required  under  §  60.8  of  subpart  A  of 
this  part. 

(3)  Following  the  date  that  the  initial 
performance  test  is  completed  or  is 
required  to  be  completed  under  §  60.8  of 
subpart  A  of  this  part,  the  owner  or 
operator  of  the  air  curtain  incinerator 
shall  conduct  a  performance  test  for 
opacity  on  an  annual  basis  (no  more 
than  12  calendar  months  following  the 
previous  performance  test). 

(m)  The  owner  or  operator  of  an 
affected  facility  where  activated  carbon 
injection  is  used  to  comply  with  the 
mercury  emission  limit  under 
§60.52b(a)(5),  or  the  dioxin/furan 
emission  limits  under  §  60.52(b)(c),  or 
the  dioxin/furan  emission  level 
specified  in  §  60.58b(g)(5)(iii)  shall 
follow  the  procedures  specified  in  . 
paragraphs  (m)(l)  through  (m)(3)  of  this 
section. 

(1)  During  the  performance  tests  for 
dioxins/furans  and  mercury,  as 
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applicable,  the  owner  or  operator  shall 
estimate  an  average  carbon  mass  feed 
rate  based  on  carbon  in|ection  system 
operating  parameters  such  as  the  screw 
feeder  speed,  hopiier  volume,  hopper 
refill  firaquency,  o(  other  parameters 
appropriate  to  thefaed  system  being 
employed,  as  specified  in  paragraphs 
(m)(lHi)  and  (m)(1|)(ii)  of  this  section. 

(i)  An  average  ciucbon  mass  feed  rate 
in  kilograms  par  Imur  or  pounds  pmr 
hour  shall  be  estii$ated  during  the 
initial  performance  test  for  mercury 
emissions  and  each  subsequent 
performance  test  for  mercury  emissions. 

(ii)  An  average  auhon  mass  feed  rate 
in  kilograms  per  hour  or  pounds  per 
hour  shall  be  estimated  during  the 
initial  performance  test  for  dioxin/furan 
emissions  and  each  subsequent 
performance  test  for  dioxin/furan 
emissions. 

(2)  During  operation  of  the  affected 
facility,  the  carbon  injection  system 
operating  parameterfs)  that  are  the 
primary  indicator(s)  of  the  carbon  mass 
feed  rate  (e.g.,  scrmv  feeder  setting)  must 
equal  or  exceed  the  leveils)  documented 
during  the  perfomiance  tests  specified 
under  i>aragraphs  (mHl)(i)  and  (m)(l)(ii) 
of  this  section. 

(3)  The  owner  ot  operator  shall 
estimate  the  total  Qarbon  usage  of  the 
plant  (kilograms  of  pounds)  for  each 
calendar  quarter  by  two  independent 
methods,  according  to  the  procedures  in 
paragraphs  (m)(3)(|)  and  (m)(3)(ii)  of  this 
section.  > 

(i)  The  weight  of  carbon  delivered  to 
the  plant. 

(ii)  Estimate  the  average  carbon  mass 
feed  rate  in  kilograms  per  hour  or 
pounds  per  hour  for  each  hour  of 
operation  for  each  affected  facility  based 
on  the  parameters  specified  under 
paragraph  (m)(l)  of  this  section,  and 
sum  the  results  foriall  afiiected  facilities 
at  the  plant  for  the 'total  number  of 
hours  of  operation  iduring  the  calendar 
quarter. 


§  60.59b    Reporting  ^and  racordkeeping 
reqiriraments. 

(a)  The  owner  oii  operator  of  an 
affected  facility  located  at  a  municipal 
waste  combustor  plant  with  a  capacity 
to  combust  greater  than  35  megagrams 
per  day  shall  subniit,  on  or  before  the 
date  the  application  for  a  construction 
permit  is  submitted  under  40  CFR  part 
51,  subpart  I,  or  part  52,  as  applicable, 
the  items  specifie<|  in  paragraphs  (a)(1) 
through  (a)(4)  of  thjis  section. 

(1)  The  preliminbr^and  final  draft 
mater^^ls  separation  plans  required  by 
§60.57b(a)(l)  and  (a)(5). 

(2)  A  copy  of  th^  notification  of  the 
public  meeting  rec^ired  by 
§60.57b(a)(l){ii). 


(3)  A  transcript  of  the  public  meeting 
reouired  by  §  60.57b(a)(2). 

(4)  A  copy  of  the  document 
siunmarizing  responses  to  public 
comments  required  by  §  60.57b(a}(3). 

(b)  The  ovmer  or  operator  of  an 
a%cted  facility  located  at  a  municipal 
waste  combustor  plant  with  a  capacity 
to  combust  greater  than  35  megagrams 
per  day  shall  submit  a  notification  of 
construction,  which  includes  the 
information  specified  in  paragraphs 
(b)(1)  through  (b)(5)  of  this  section. 

(1)  Intent  to  construct. 

(2)  Planned  initial  startup  date. 

(3)  The  types  of  fuels  that  the  owner 
or  operator  plans  to  coipbust  in  the 
afiiected  facility. 

(4)  The  municipal  waste  combustor 
unit  capacity,  municipal  waste 
combustor  plant  capacity,  and 
supporting  capacity  calculations 
prepared  in  accordance  with  §  60.58b(j). 

(5)  Docimients  associated  with  the 
siting  requirements  under  §  60.57b  (a) 
and  (b),  as  specified  in  paragraphs 
(b)(5)(i)  through  (b)(5)(v)  of  this  section. 

(i)  The  siting  analysis  required  by 
§60.57b  (b)(1)  and  (b)(2). 

(ii)  The  final  materials  separation  plan 
for  the  affected  facility  required  by 
§60.57b(a)(10). 

(iii)  A  copy  of  the  notification  of  the 
public  meeting  required  by 
§60.57b(b)(3)(ii). 

(iv)  A  transcript  of  the  public  meeting 
required  by  §  60.57b(b)(4). 

(v)  A  copy  of  the  document 
summarizing  responses  to  public 
comments  required  by  §  60.57b  (a)(9) 
and  (b)(5). 

(c)  The  owner  or  operator  of  an  air 
curtain  incinerator  subject  to  the  opacity 
limit  under  §  60.56b  shall  provide  a 
notification  of  construction  that 
includes  the  information  specified  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section. 

(d)  The  owner  or  operator  of  an 
affected  facility  located  within  a  small 
or  large  municipal  waste  combustor 
plant  and  subject  to  the  standards  under 
§§  60.52b,  60.53b.  60.54b,  60.55b.  and 
60.57b  shall  maintain  records  of  the 
information  specified  in  paragraphs 
(d)(1)  through  (d)(15)  of  this  section,  as 
applicable,  for  each  affected  facility  for 
a  period  of  at  least  5  years. 

(1)  The  calendar  date  of  each  record. 

(2)  The  emission  concentrations  and 
parameters  measured  using  continuous 
monitoring  systems  as  specified  under 
paragraphs  (d)(2)(i)  and  (d)(2Kii)  of  this 
section. 

(i)  The  measurements  specified  in 
paragraphs  (d)(2)(i)(A)  through 
(d)(2)(i)(D)  of  this  section  shall  be 
recorded  and  be  available  for  submittal 
to  the  Administrator  or  review  onsite  by 
an  inspector. 


(A)  All  6-mlnute  average  opacity 
levels  as  specified  under  §  60.58b(c). 

(B)  All  1-hour  average  sulfur  dioxide 
emission  concentrations  as  specified 
under  §60.58b(e). 

(C)  All  1-hour  average  nitrogen  oxides 
emission  concentrations  as  specified 
under  §  60.58b(h)  (large  mimicipal 
waste  combustor  plants  only).      ' 

(D)  All  1-hour  average  carbon 
inonoxide  emission  concentrations, 
municipal  waste  combustor  unit  load 
measurements,  and  particulate  matter 
control  device  inlet  temperatures  as 
specified  under  §  60.58b(i). 

(ii)  The  average  concentrations  and 
percent  reductions,  as  applicable, 
specified  in  paragraphs  (d)(2}(ii)(A) 
through  (d)(2)(ii)(D)  of  this  section  shall 
be  computed  and  recorded,  and  shall  be 
available  for  submittal  to  the 
Administrator  or  review  on-site  by  an 
inspector. 

(A)  AH  24-hour  daily  geometric 
average  sulfur  dioxide  emission 
concentrations  and  all  24-hour  daily 
geometric  average  percent  reductions  in 
sulfur  dioxide  emissions  as  specified 
under  §60.58b(e). 

(B)  All  24-hour  daily  arithmetic 
average  nitrogen  oxides  emission 
concentrations  as  specified  under 
§  60.58b(h)  (large  municipal  waste 
combustor  plants  only). 

(C)  All  4-hour  block  or  24-hour  daily 
arithmetic  average  carbon  monoxide 
emission  concentrations,  as  applicable, 
as  specified  under  §  60.58b(i). 

(D)  All  4-hour  block  arithmetic 
average  municipal  waste  combustor  unit 
load  levels  and  particulate  matter 
control  device  inlet  temperatures  as 
specified  under  §  60.58b(i). 

(3)  Identification  of  the  calendar  dates 
when  any  of  the  average  emission 
concentrations,  percent  reductions,  or 
operating  parameters  recorded  under 
paragraphs  (d)(2)(ii)(A)  through 
(d)(2)(ii)(E)  of  this  section,  or  the 
opacity  levels  recorded  under  paragraph 
(d)(2)(i)(A)  of  this  section  are  above  the 
applicable  limits,  with  reasons  for  such 
exceedances  and  a  description  of 
corrective  actions  taken. 

(4)  For  afiected  facilities  that  apply 
activated  carbon  for  mercury  or  dioxin/ 
furan  control,  the  records  specified  in 
paragraphs  (d)(4)(i)  through  (d)(4)(v)  of 
this  section. 

(i)  The  average  carbon  mass  feed  rate 
(in  kilograms  per  hour  or  pounds  per 
hour)  estimated  as  required  under 
§60.58b(m)(l)(i)  of  this  section  during 
the  initial  mercury  performance  test  and 
all  subsequent  annual  performance 
tests,  with  supporting  calculations. 

(ii)  The  average  carbon  mass  feed  rate 
(in  kilograms  per  hour  or  pounds  per 
hour)  estimated  as  required  under 


§  60.58b(m)(l)(ii)  of  this  section  during 
the  initial  dioxin/furan  performance  test 
and  all  subsequent  annual  performance 
tests,  with  supporting  calculations. 

(iii)  The  average  carbon  mass  feed  rate 
(in  kilograms  per  hour  or  pounds  per 
hour)  estimated  for  each  hour  of 
operation  as  required  under 
§60.58b(m)(3)(ii)  of  this  section,  with 
supporting  calculations. 

(iv)  The  total  carbon  usage  for  each 
calendar  quarter  estimated  as  specified 
by  paragraph  60.58b(m)(3)  of  this 
section,  with  supporting  calculations. 

(v)  Carbon  injection  system  operating 
parameter  data  fm-  the  parameter(s)  that  . 
are  the  primary  indicator(s)  of  carbon 
feed  rate  (e.g.,  screw  feeder  speed). 

(5)  [Reserved] 

(6)  Identification  of  the  calendar  dates 
for  which  the  minimiun  number  of 
hoivs  of  any  of  the  data  specified  in 
paragraphs  (d)(6)(i)  through  (d)(6)(v)  of 
this  section  have  not  been  obtained 
including  reasons  for  not  obtaining 
sufficient  data  and  a  description  of 
corrective  actions  taken. 

(i)  Sulfur  dioxide  emissions  data; 

(ii)  Nitrogen  oxides  emissions  data 
(large  municipal  waste  combustor  plants 
only); 

(iii)  Carbon  monoxide  emissions  data; 

(iv)  Municipal  waste  combustor  unit 
load  data;  and 

(v)  Particulate  matter  control  device 
temperature  data. 

(7)  Identification  of  each  occurrence 
that  sulfur  dioxide  emissions  data, 
nitrogen  oxides  emissions  data  (large 
municipal  waste  combustors  only),  or 
operational  data  (i.e.,  carbon  monoxide 
emissions,  unit  load,  and  particulate 
matter  control  device  temperature)  have 
been  excluded  from  the  calculation  of 
average  emission  concentrations  or 
parameters,  and  the  reasons  for 
excluding  the  data. 

(8)  The  results  of  daily  drift  tests  and 
quarterly  accuracy  determinations  for 
sulfur  dioxide,  nitrogen  oxides  (large 
municipal  waste  combustors  only),  and 
carbon  monoxide  continuous  emission 
monitoring  systems,  as  required  under 
appendix  F  of  this  part,  procedure  1. 

(9)  The  test  reports  documenting  the 
results  of  the  initial  performance  test 
and  all  annual  performance  tests  listed 
in  paragraphs  (d)(9)(i)  and  (d)(9)(ii)  of 
this  section  shall  be  recorded  along  with 
supporting  calculations. 

(i)  The  results  of  the  initial 
performance  test  and  all  annual 
performance  tests  conducted  to 
determine  compliance  with  the 
particulate  matter,  opacity,  cadmium, 
lead,  mercury,  dioxins/furans,  hydrogen 
chloride,  and  fugitive  ash  emission 
limits. 


(ii)  For  the  initial  dioxin/furan 
performance  test  and  all  subsequent 
dioxin/furan  performance  tests  recorded 
under  paragraph  (d)(9)(i)  of  this  section, 
the  maximum  demonstrated  municipal 
waste  combustor  unit  load  and 
maximum  demonstrated  particulate 
matter  control  device  temperature  (for 
each  particulate  matter  control  device). 

(10)  (Reserved) 

(11)  For  each  municipal  waste 
combustor  subject  to  the  siting 
provisions  under  §  60.57b,  the  siting 
analysis,  the  final  materials  separation 
plan,  a  record  of  the  location  and  date 
of  the  public  meetings,  and  the 
documentation  of  the  responses  to 
public  comments  received  at  the  public 
meetings. 

(12)  The  records  specified  in 
paragraphs  (d)(12)(i)  through  (d)(12)(iii) 
of  this  section. 

(i)  Records  showing  the  names  of  the 
municipal  waste  combustor  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  have  been 
provisionally  certified  by  the  American 
Society  of  Mechanical  Engineers  or  an 
equivalent  State-approved  certification 
program  as  required  by  §  60.54b(a) 
including  the  dates  of  initial  and 
renewal  certifications  and 
documentation  of  current  certification. 

(ii)  Records  showing  the  names  of  the 
municipal  waste  combustor  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  have  been 
fully  certified  by  the  American  Society 
of  Mechanical  Engineers  or  an 
equivalent  State-approved  certification 
program  as  required  by  §  60.54b(a) 
including  the  dates  of  initial  and 
renewal  certifications  and 
documentation  of  current  certification. 

(iii)  Records  showing  the  names  of  the 
municipal  waste  combustor  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  have 
completed  the  EPA  municipal  waste 
combustor  operator  training  course  or  a 
State-approved  equivalent  course  as 
required  by  §  60.54b(d)  iiKluding 
documentation  of  training  completion. 

(13)  Records  showing  the  names  of 
persons  who  have  completed  a  review 
of  the  operating  manual  as  required  by 
§60.54b{f)  including  the  date  of  the 
initial  review  and  subsequent  annual 
reviews. 

(14)  For  affected  facilities  that  apply 
activated  carbon  for  mercury  or  dioxin/ 
fiiran  control,  identification  of  the 
calendar  dates  when  the  average  carbon 
mass  feed  rates  recorded  under 
(d)(4)(iii)  of  this  section  were  less  than 
either  of  the  hourly  carbon  feed  rates 
estimated  during  performance  tests  for 
mercury  or  dioxin/furan  emissions  and 
recorded  under  paragraphs  (d)(4)(i)  and 


(d)(4)(ii)  of  this  section,  respectively, 
with  reasons  for  such  feed  rates  and  a 
description  of  corrective  actions  taken. 
(15)  For  affected  facilities  that  apply 
activated  carbon  for  mercury  or  dioxin/ 
furan  control,  identification  of  the 
calendar  dates  when  the  carbon 
injection  system  operating  parameter(s) 
that  are  the  primary  indicators)  of 
carbon  mass  feed  rate  (e.g.,  screw  feeder 
speed)  recorded  under  paragraph 
(d)(4)(v)  of  this  section  are  below  the 
level(s)  estimated  during  the 
performance  tests  as  specified  in 
§60.58b(m)(l){i)  and  §60.58b(m)(l)(ii) 
of  this  section,  with  reasons  for  such 
occurrences  and  a  description  of 
corrective  actions  taken. 

(e)  The  owner  or  operator  of  an  air 
curtain  incinerator  subject  to  the  opacity 
limit  under  §  60.56b  shall  maintain 
records  of  results  of  the  initial  opacity 
performance  test  and  subsequent 
performance  tests  required  by 

§  60.58b(l)  for  a  period  of  at  least  5 
years. 

(f)  The  owner  or  operator  of  an 
affected  facility  located  within  a  small 
or  large  municipal  waste  combustor 
plant  shall  submit  the  information 
specified  in  paragraphs  (f)(1)  through 
(0(6)  of  this  section  in  the  initial 
performance  test  report. 

(1)  The  initial  performance  test  data 
as  recorded  under  paragraphs 
(d)(2)(ii)(A)  through  (d)(2){ii)(D)  of  this 
section  for  the  initial  performance  test 
for  sulfur  dioxide,  nitrogen  oxides, 
carbon  monoxide,  municipal  waste 
combustor  unit  load  level,  and 
particulate  matter  control  device  inlet 
temperature. 

(2)  The  test  report  documenting  the 
initial  performance  test  recorded  under 
paragraph  (d)(9)  of  this  section  for 
particulate  matter,  opacity,  cadmium, 
lead,  mercury,  dioxins/furans,  hydrogen 
chloride,  and  fugitive  ash  emissions. 

(3)  The  performance  evaluation  of  the 
continuous  emission  monitoring  system 
using  the  applicable  performance 
specifications  in  appendix  B  of  this  part. 

(4)  The  maximum  demonstrated 
municipal  waste  combustor  unit  load 
and  maximum  demonstrated  particulate 
matter  control  device  inlet 
temperature(s]  established  during  the 
initial  dioxin/furan  performance  test  as 
recorded  under  paragraph  (d)(9)  of  this 
section. 

(5)  For  affected  facilities  that  apply 
activated  carbon  injection  for  mercury 
control,  the  owner  or  operator  shall 
submit  the  average  carbon  mass  feed 
rate  recorded  under  paragraph  (d)(4)(i) 
of  this  section. 

(6)  For  those  affected  facilities  that 
apply  activated  carbon  injection  for 
dioxin/furan  control,  the  owner  or 
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operator  shall  submit  the  average  carbon 
mass  feed  rate  recorded  under 
paragraph  (d)(4Kii)  of  this  section. 

(g)  Following  tthe  first  year  of 
municipal  combustor  operation,  the 
owner  or  operator  of  an  affiacted  facility 
located  within  a  small  or  large 
municipal  waste  combustor  plant  shall 
submit  an  anniial  report  including  the 
htformation  spekdfied  in  paragraphs 
(g)(1)  through  (^4)  of  this  section,  as 
applicable,  no  l#ter  than  February  1  of 
each  year  folloWing  the  calendar  year  in 
which  the  data  were  collected  (once  the 
unit  is  subject  te  permitting 
requirements  under  Title  V  of  the  Act, 
the  owner  or  operator  of  an  affected 
fedlity  must  submit  these  reports 
semiannually).  ' 

(1)  A  summary  of  data  collected  for  all 
pollutants  and  (Mrameters  regulated 
under  this  subpart,  which  includes  the 
information  specified  in  paragraphs 
(g)(l)(i)  throughj(g)(l)(v)  of  this  section. 

(i)  A  list  of  the  particulate  matter, 
opacity,  cadmiimi,  lead,  mercury, 
dioxins/furans,  hydrogen  chloride,  and 
fugitive  ash  emission  levels  achieved 
during  the  performance  tests  recorded 
under  paragraph  (dK9)  of  this  section. 

(ii)  A  list  of  tbe  highest  emission  level 
recorded  for  sulJFur  dioxide,  nitrogen 
oxides,  carbon  monoxide,  mimicipal 
waste  combustor  unit  load  level,  and 
particulate  matter  control  device  inlet 
temperatiue  ba^ad  on  the  data  recorded 
under  paragraphs  (d)(2)(ii)(A)  through 
(d)(2)(ii)(D)  of  this  section. 

(iii)  List  the  highest  opacity  level 
measured,  base^  on  the  data  recorded 
imder  paragraph  (d)(2)(i)(A)  of  this 
section. 

(iv)  The  total  dumber  of  days  that  the 
minimum  number  of  hours  of  data  for 
sulfur  dioxide,  nitrogen  oxides,  carbon 
monoxide,  municipal  waste  combustor 
unit  load,  and  perticulate  matter  control 
device  temperal|ure  data  were  not 
obtained  based  on  the  data  recorded 
under  paragraph  (d)(6)  of  this  section. 

(v)  Tne  total  Qumber  of  hours  that 
data  for  sulfur  dioxide,  nitrogen  oxides, 
carbon  monoxide,  municipal  waste 
combustor  unit  load,  and  particulate 
matter  control  device  temperature  were 
excluded  from  the  calculation  of  average 
emission  concentrations  or  parameters 
based  on  the  data  recorded  under 
paragraph  (d)(7)  of  this  section. 

(2)  The  summary  of  data  reported 
under  paragraph  (g)(1)  of  this  section 
shall  also  provide  the  types  of  data 
specified  in  pamgraphs  (g)(l)(i)  through 
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(g)(l)(vi)  of  this  section  for  the  calendar 
year  preceding  the  year  being  reported, 
in  order  to  provide  the  Administrator 
with  a  summary  (rfthe  performance  of 
the  affected  facility  over  a  2-year  period. 

(3)  Tlie  summary  of  data  including  the 
information  specified  in  paragraphs 
(g)(1)  and  (g)(2)  of  this  section  shall 
highlight  any  emission  or  parameter 
levels  that  did  not  achieve  the  emission 
or  parameter  limits  specified  under  this 
subpart. 

(4)  A  notification  of  intent  to  begin 
the  reduced  dioxin/furan  performance 
testing  schedule  specified  in 

§  60.58b(g)(5)(iii)  of  this  section  during 
the  following  calendar  year. 

(h)  The  owner  or  operator  of  an 
aSiscted  facility  located  within  a  small 
or  large  municipal  waste  combustor 
plant  shall  submit  a  semiannual  report 
that  includes  the  information  specified 
in  paragraphs  (hKl)  through  (h)(5)  of 
this  section  for  any  recorded  pollutant 
or  parameter  that  does  not  comply  with 
the  pollutant  or  parameter  limit 
specified  under  this  subpart,  according 
to  the  schedule  specified  under 
paragraph  (hH6)  of  this  section. 

(1)  The  semiaimual  report  shall 
include  information  recorded  under 
paragraph  (d)(3)  of  this  section  for  sulfur 
dioxide,  nitrogen  oxides,  carbon 
monoxide,  municipal  waste  combustor 
unit  load  level,  particulate  matter 
control  device  inlet  temperature,  and 
opacity. 

(2)  For  each  date  recorded  as  required 
by  paragraph  (d)(3)  of  this  section  and 
reported  as  reqiiired  by  paragraph  (h)(1) 
of  this  section,  the  semiannual  report 
shall  include  the  sulfur  dioxide, 
nitrogen  oxides,  carbon  monoxide, 
municipal  waste  combustor  unit  load 
level,  particulate  matter  control  device 
inlet  temperature,  or  opacity  data,  as 
appUcable,  recorded  under  paragraphs 
(d)(2)(ii)(A)  through  (d)(2)(ii)(D)  and 
(d)(2)(i)(A)  of  this  section,  as  applicable. 

(3)  If  the  test  reports  recorded  imder 
paragraph  (d)(9)  of  this  section 
dociunent  any  particulate  matter, 
opacity,  cadmium,  lead,  merciuy, 
dioxins/furans,  hydrogen  chloride,  and 
fugitive  ash  emission  levels  that  were 
above  the  applicable  pollutant  limits, 
the  semiannual  report  shall  include  a 
copy  of  the  test  report  documenting  the 
emission  levels  and  the  corrective 
actions  taken. 

(4)  The  semiannual  report  shall 
include  the  information  recorded  under 
paragraph  (d)(15)  of  this  section  for  the 


carbon  injectiiHi  system  operating 
parameter(s)  that  are  the  primary 
indicator(s)  of  carbon  mass  feed  rate. 

(5)  For  each  operating  date  reported  as 
required  by  paragraph  Oi)(4)  of  this 
section,  the  semiaimual  report  shall    ' 
include  the  carbon  feed  rate  data 
recorded  under  paragraph  (d)(4)(iii)  of 
this  section 

(6)  Semiaimual  reports  required  by 
paragraph  (h)  of  this  section  shall  be 
submitted  according  to  the  schedule 
specified  in  paragraphs  (h)(6)(i)  and 
(h)(6)(ii)  of  this  section. 

(i)  If  the  data  reported  in  accordance 
.with  paragraphs  (h)(1)  through  (h)(5)  of 
this  section  were  collected  during  the 
firat  calendar  half,  then  the  report  shall 
be  submitted  by  August  1  following  the 
first  calMidar  half. 

(ii)  If  the  data  reported  in  accordance 
with  paragraphs  (h)(1)  through  (h)(5)  of 
this  section  were  collected  during  the 
second  calendar  half,  then  the  report 
shall  be  submitted  by  February  1 
following  the  second  calendar  half. 

(i)  The  owner  or  operator  of  an  air 
curtain  incinerator  subject  to  the  opacity 
limit  under  §  60.56b  shall  submit  the 
results  of  the  initial  opacity 
performance  test  and  all  subsequent 
annual  performance  tests  recorded 
under  paragraph  (e)  of  this  section. 
Annual  performance  tests  shall  be 
submitted  by  February  1  of  the  year 
following  the  year  of  the  performance 
test. 

(j)  All  reports  specified  under 
paragraphs  (a),  (b),  (c),  (f).  (g),  (h).  and 
(i)  of  this  section  shall  be  submitted  as 
a  paper  copy,  postmarked  on  or  before 
the  submittal  dates  specified  under 
these  paragraphs,  and  maintained  onsite 
as  a  paper  copy  for  a  period  of  5  yeara. 

(k)  All  records  specified  under 
paragraphs  (d)  and  (e)  of  this  section 
shall  be  maintained  onsite  in  either 
paper  copy  or  computer-readable 
format,  unless  an  alternative  format  is 
approved  by  the  Administrator. 

(1)  If  an  owner  or  operator  would 
prefer  to  select  a  different  annual  or 
semiannual  date  for  submitting  the 
periodic  reports  required  by  paragraphs 
(g),  (h)  and  (i)  of  this  section,  then  the 
dates  may  be  changed  by  mutual 
agreement  between  the  owner  or 
operator  and  the  Administrator 
according  to  the  procedures  specified  in 
§  60.19(c)  of  subpart  A  of  this  part. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPART60 
[AO-FRL-6327-1] 

Standards  of  Performance  for 
Municipal  Waste  Combustors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SIMMARY:  This  action  revises  the 
"Standards  of  Performance  for 
Municipal  Waste  Combustors"  (subpart 
Ea).  These  amendments  are  being  made 
to  improve  the  clarity  of  subpart-  Ea  and 
to  make  subpart  Ea  consistent  with 
subparts  Eb  and  Cb.  Because  the 
amendments  clarify  regulatory  text  and 
make  subpart  Ea  consistent  with 
subparts  Eb  and  Cb,  the  Agency  does 
not  anticipate  receiving  adverse 
comments.  Consequently  the 
amendments  are  also  being  issued  as  a 
direct  final  rule  in  the  final  rules  section 
of  this  Federal  Register.  If  no  significant 
adverse  comments  are  received,  no 
further  action  will  be  taken  with  respect 
to  this  proposal  and  the  direct  final  rule 
will  become  final  on  the  date  provided 
in  that  action. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  January  18, 1996, 
unless  a  public  hearing  is  requested  by 
December  29, 1995.  If  a  hearing  is 
requested,  written  comments  must  be 
received  by  February  2, 1996. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  December  29, 1995.  If  a 
hearing  is  held,  it  will  take  place  on 
January  3, 1996,  beginning  at  10:00  a.m. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-69-08  (see 
docket  section  below),  room  M-1500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  D.C., 
20460.  The  ^A  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 


of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Ms.  Donna  Collins,  U.S. 
Environmental  Protection  Agency, 
Researdi  Triangle  Park,  North  Carolina, 
27711.  telephone  (919)  541-5578. 

Docket.  Docket  Nos.  A-89t-08  and  A- 
90-45,  containing  supporting 
information,  are  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m..  Monday  through 
Friday,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center, 
Waterside  Mall,  room  M-1500,  first 
floor,  401  M  Street  SW,  Washington, 
D.C.  20460,  or  by  calling  (202)  260-7548 
or  260-7549.  A  reasonable  fee  may  be 
charged  for  copying. 
TOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Walter  Stevenson  at  (919)  541-5264  or 
Fred  Porter  at  (919)  541-5251, 
Combustion  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711. 
SUPPLEMBfTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  and  the  direct  final  rule 
in  the  final  rules  section  of  this  Federal 
Register  notice  will  automatically  go 
into  effect  on  the  date  specified  in  this 
rule.  If  significant  adverse  comments  are 
timely  received  on  any  amendment,  that 
amendment  of  the  direct  final  rule  will 
be  withdrawn  and  all  public  comments 
received  on  that  amendment  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  relevant  portions  of  this 
proposed  rule.  Because  the  Agency  will 
not  institute  a  second  comment  period 
on  this  proposed  rule,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  further  supplementary 
information,  the  detailed  rationale,  and 
the  rule  amendments,  see  the 
information  provided  in  the  direct  final 
rule  in  the  final  rules  section  of  this 
Federal  Register. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 


promulgated  NSPS  were  submitted  to 
and  approved  by  the  Office  of 
Management  and  Budget  (OMB).  A  copy 
of  this  Information  Collection  Request 
(ICR)  document  (the  ICR  number  is 
1506.4,  with  an  OMB  approval  number 
2060-0210)  may  be  obtained  from 
Sandy  Farmer,  Regulatory  Information 
Division  (Code  2136),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington,  DC  20460  or 
by  calling  (202)  260-2740. 

Today's  changes  to  the  NSPS  will 
have  no  significant  impact  on  the 
information  collection  burden  estimates 
made  previously.  The  burden  will  be 
reduced  slightly.  Consequently,  the  ICR 
has  not  been  revised. 

Executive  Order  12291  Review 

The  MWC  NSPS  promulgated  on 
February  11, 1991  was  considered  a 
"major  rule"  under  Executive  Order 
12291  and  a  regulatory  impact  analysis 
(RIA)  was  prepared.  The  amendments 
issued  today  clarify  the  rule  and  do  not 
add  any  additional  control 
requirements.  The  EPA  concludes  these 
amendments  would  have  a  negligible 
impact  on  the  results  of  the  RIA  and  the 
change  is  considered  to  be  within  the 
flexibility  of  the  analysis. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  die  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
regulatory  flexibility  analysis  in  those 
instances  where  small  business  impacts 
are  possible.  Because  this  rulemaking 
imposes  no  adverse  economic  impacts, 
a  regulatory  flexibility  analysis  has  not 
been  prepared. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control. 

Dated:  October  31, 1995. 
Carol  M.  Browner, 

Administrator 

(PR  Doc.  95-30256  Filed  12-18-95;  8:45  am] 
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ENVIRONMEfrmL  PROTECTION 
AGENCY  • 

(AD-FRL-63Z7-4J 

New  Source  Pe^brmance  Standarda 
and  Emiaaion  GMdelinaa  fbr  Municipal 
Waata  Combuafe>ra;  Combustion  of 
l.aad-Acid  Vetti0la  Batteries 

AGBICY:  Enviroiiinental  Protection 

Agency  (EPA). 

ACnON:  Supplei4ental  notice/Review  of 

decision. 


lenAe 


summary:  On  Defcember  20. 1989,  the 
U.S.  Enviramnei^tal  Protection  Agency 
proposed  standahls  of  performance  for 
new  MWC's  and  emission  guidelines  for 
existing  MWC's  under  section  111  of  the 
Clean  Air  Act  (Act).  The  proposed 
standards  and  guidelines  included  a 
prohibition  on  the  combustion  of  lead- 
acid  vehicle  batteries  in  MWC's.  On 
February  11, 1991.  the  EPA  promulgated 
standards  and  guidelines  for  new  and 
existing  MWCs.  The  promulgated 
standards  and  guidelines  did  not 
prohibit  the  combustion  of  lead-acid 
vehicle  batteries.  The  decision  not  to 
inchide  a  prohibition  on  the  combustion 
of  lead-acid  vehicle  batteries  was 
challenged  in  the  U.S.  Court  of  Appeals. 
The  U.S.  Court  of  Appeals  issued  its 
decision  on  July  14. 1992  and  remanded 
the  issue  of  lead-jacid  vehicle  battery 
combustion  to  thje  EPA  for  further 
explanation  of  it$  decision  to  remove 
the  lead-acid  battery  combustion 
prohibition  from  the  1991  MWC 
regulations.  This  supplemental  notice 
responds  to  the  remand. 

In  response  to  the  remand,  the  EPA 
presents  the  following  discussion  on  the 
issue  of  lead-acid  battery  combustion  in 
MWC's.  Based  oa  the  information  and 
test  data  discussed  below,  the  EPA 
concludes  it  is  uimecessary  to  include 
lead-acid  batteryicombustion 
restrictions  in  the  standards  or 
guidelines  and  no  lead-acid  battery 
combustion  prohibitions  are  being 
established.  This(  notice  describes  the 
basis  of  the  EPA'k  decision 
ADDRESSES:  Docket:  Docket  No.  A-89- 
08,  containing  the  information 
considered  by  th0  EPA  in  reaching  a 
decision  with  respect  to  lead-acid 
battery  combustion,  is  available  for 
public  inspection  and  copying  between 
the  hours  of  8:30|a.m.  and  5:30  p.m.. 
Monday  through]  Friday  excluding 
Federal  holidays;  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  Room  MlSOO,  1st  floor,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Walt  Stevenson.  Emission 
Standards  Division  (MD-13).  Office  of 
Air  Quality  Plaiming  and  Standards, 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541- 
5264. 

SUPPLEMBHTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
locating  information  in  this  Federal 
Register  notice. 

I.  Background 

II.  Basis  of  the  EPA's  1991  Decision 

III.  Supplemental  Information  on  Lead-Acid 

Batteries  in  Municipal  Solid  Waste 

IV.  Supplemental  Information  on  the  Effects 

of  Lead-Acid  Battery  Combustion  on 
MWC  Emissions 

V.  Conclusions  Regarding  the  EPA's  1991 

Decision 

L  Background 

On  December  20. 1989,  the  EPA 
proposed  standards  (sub]>art  Ea)  and 
guidelines  (subpart  Ca)  for  new  and 
existing  MWC's  under  section  111  of  the 
Act,  42  U.S.C.  section  7411.  The 
proposed  standards  and  guidelines 
included  a  prohibition  on  the 
combustion  of  lead-acid  vehicle 
batteries  in  MWC's.  The  EPA's  mtent  in 
proposing  the  prohibition  was  to  reduce 
the  amount  of  lead  (Pb)  in  the  municipal 
solid  waste  (MSW)  stream  and, 
therefore,  reduce  the  potential  for  Pb 
emissions  from  MSW  combustion. 
Specifically,  under  the  proposed 
standards  and  guidelines,  all  MWC's 
would  be  prohibited  from  combusting 
lead-acid  batteries  weighing  more  than 
5  kilograms  (kg)  (11  pounds  (lb))  (i.e., 
automobile-type  batteries).  Lead-acid 
batteries  would  have  been  separated 
from  MSW  by  onsite  mechanical  or 
manual  separation,  a  community-based 
material  separation  (recycling)  program, 
or  a  combination  thereof  prior  to 
combustion  of  the  MSW.  Monthly 
records  and  annual  reports  of  the  weight 
of  batteries  separated  from  the  MSW 
stream  would  have  been  required. 

Many  public  comments  were  received 
on  the  1989  proposed  standards  and 
guidelines;  some  supported  the 
combustion  prohibition,  others  did  not. 
Some  commenters  cited  studies 
indicating  that  lead-acid  batteries 
contribute  to  over  50  percent  of  the  Pb 
found  in  the  MSW  stream.  Other 
commenters  questioned  whether  lead- 
acid  batteries  are  actually  a  major  source 
of  Pb  in  MWC  emissions. 

Several  comments  on  the  1989 
proposal  indicated  that  it  would  be  too 
difficult  or  too  costly  to  separate  lead- 
acid  batteries  from  MSW,  even  though 
technologies  were  commercially 
available  for  identifying  large  Pb  objects 


in  MSW.  Other  comments  encouraged 
the  use  of  deposit  or  mandatory  take- 
back  programs  to  encourage  recycUng 
and  reduce  the  number  of  batteries 
being  disposed  of  as  MSW.  Finally, 
several  commenters  felt  that  an  absolute 
prohibition  on  combustion  of  batteries 
was  unworkable  and  that  100-percent 
compliance  would  be  impossible  to 
achieve  because  neither  deposit/take- 
back  systems  nor  screening  devices 
could  ensure  removal  of  all  batteries 
bom  MSW.  These  commenters  argued 
that  requiring  a  "best  effort"  or 
"reasonable  effort"  to  remove  batteries 
was  more  reasonable  and  enforceable. 

The  fin^l  standards  and  guidelines 
promulgated  on  February  11, 1991 
(subparts  Ca  and  Ea)  did  not  prohibit 
the  combustion  of  lead-add  batteries. 
The  EPA  stated  in  the  preamble  to  the 
1991  standards  and  guidelines  that 
although  lead-acid  batteries  are  a 
significant  source  of  Pb  in  MSW,  there 
are  already  regulatory  mechanisms  in 
place  to  discourage  lead-acid  battery 
combustion,  la  addition,  the  EPA  stated 
that  many  commenters  questioned 
whether  it  would  be  possible  to  achieve 
100-percent  compliance  with  a 
prohibition.  For  these  reasons,  the 
Agency  did  not  believe  that  a 
prohibition  was  necessary,  and  one  was 
not  included  in  the  standards  and 
guidelines  promulgated  on  February  11, 
1991. 

The  decision  by  the  EPA  to  delete  the 
lead-acid  battery  combustion 
prohibition  from  the  promulgated 
standards  and  guidelines  was 
challenged  in  the  U.S.  Court  of  Appeals 
by  the  Natural  Resources  Defense 
Council  (NRDC),  the  State  of  New  York, 
and  the  State  of  Florida.  The  petitioners 
argued  that  if  100-percent  compliance 
with  the  prohibition  was  not  possible, 
then  the  EPA  could  have  adopted  a 
lesser  restriction  (such  as  a  99-  or  95- 
percent  ban)  or  could  have  required  a 
best  or  reasonable  effort  to  prevent 
battery  combiistion.  The  petitioners  also 
argued  that  the  mere  existence  of  other 
regulations  and  programs  to  discourage 
lead-acid  battery  combustion  and  to 
promote  recycling  is  not  sufficient  to 
explain  why  some  type  of  combustion 
prohibition  would  not  constitute  the 
best  demonstrated  technology  for 
reducing  emissions  if  lead-acid  battery 
combustion  is  a  significant  source  of  Pb 
emissions.  The  case  was  argued  in  court 
on  February  6, 1992. 

The  U.S.  Court  of  Appeals  issued  its 
decision  on  July  14, 1992.  The  Court 
remanded  the  issue  of  lead-acid  vehicle 
battery  combustion  to  the  EPA  and 
asked  the  EPA  to  explain  its  decision  to 
remove  the  lead-acid  battery 
combustion  prohibition  from  the  1991 


MWC  standards  and  guidelines.  A 
subsequent  consent  decree  among  the 
Sierra  Club.  NRDC,  and  the  EPA 
established  a  schedule  for  the  EPA  to 
respond  to  the  remand.  The  consent 
decree  requires  a  final  response  to  be 
published  in  the  Federal  Register.  This 
notice  constitutes  the  EPA's  response  to 
the  remand. 

n.  Basis  of  the  EPA's  1991  Decision 

At  the  time  the  MWC  standards  and 
guidelines  were  promulgated  in  1991, 
there  was  a  lack  of  sufficient  data  to 
support  a  decision  to  adopt  a  lead-acid 
battery  combustion  prohibition.  Only 
two  studies  were  available  that 
quantified  the  contribution  of  lead-add 
batteries  to  the  concentration  of  Pb  in 
MSW.  One  study  was  based  on  a  "life- 
cycle"  analysis  of  products  containing 
Pb  that  may  become  part  of  MSW  and 
was  not  based  on  an  analysis  of  actual 
MSW  composition  or  MWC  emissions 
data.  Only  one  study,  conduded  in  1987 
at  a  materials  recovery  faciUty  in 
Gallatin,  Tennessee,  recorded  the 
frequency  of  lead-acid  batteries  in  MSW 
by  sampUng  actual  MSW.  At  the  same 
time,  there  were  no  data  available  on  the 
effed  of  lead-acid  batteries  on  MWC 
emissions  or  on  the  effect  of  lead-add 
batteries  relative  to  other  sources  of  Pb 
in  MSW.  Finally,  the  information 
available  on  the  feasibiUty  and 
effectiveness  of  lead-add  battery 
detection  and  removal  procedures  at 
MWC's  was  incomplete  and 
inconclusive  at  the  time  the  1991  MWC 
standards  and  guidelines  were 
promulgated. 

As  a  result,  the  EPA  had  no  reliable 
data  on  which  to  estimate  the  emission 
reductions  or  other  enviroiunental 
benefits  that  would  be  gained  from  a 
lead-acid  battery  combustion 
prohibition.  The  EPA  also  had  no  basis 
for  estimating  the  cost  impads  of  such 
a  prohibition.  Furthermore,  between 
proposal  and  promulgation  of  the 
standards  and  guidelines,  the  1990 
Amendments  to  the  Clean  Air  Act 
became  law.  Section  129  of  the  1990 
Amendments  required  the  EPA  to 
reexamine  the  1991  MWC  regulations 
and  also  to  establish  numerical  emission 
limits  for  Pb  and  other  metals.  Because 
of  these  requirements  and  the  lack  of 
sufficient  data  on  the  issue  of  lead-acid 
battery  combustion  in  1991.  the  EPA 
determined  it  would  be  more  effective 
not  to  promulgate  regulations  in  1991. 
Instead,  the  EPA  indicated  ti  would 
address  lead-acid  battery  combustion  at 
the  same  time  it  investigated  and 
established  niunerical  Pb  emission 
limits  imder  sedion  129. 

The  EPA  has  reviewed  the  lead-add 
battery  combustion  issue.  Additional 


data  that  have  become  available  since 
the  1991  standards  and  guidelines  were 
promulgated  have  been  reviewed.  These 
data  confirm  the  EPA's  original  dedsion 
not  to  promulgate  standards  and 
guidelines  to  prohibit  lead-acid  battery 
combustion.  'These  new  data  are 
discussed  in  sections  III  and  IV.  below, 
of  this  notice. 

m.  Supplemental  Information  on  Lead- 
Acid  Batteries  in  Municipal  Solid 
Waste 

The  EPA  supports  a  hierarchical 
integrated  solid  waste  management 
(ISWM)  approach.  At  the  top  of  the 
hierarchy  is  solid  waste  reduction, 
followed  by  reuse  and  recycling.  At  the 
bottom  of  the  ISWM  hierarchy  are 
disposal  options  including  solid  waste 
combustion  or  landfilling  of  the  solid 
waste  fraction  that  caimot  be  reduced, 
reused,  or  recycled. 

In  1992,  approximately  87.8  million 
used  lead-acid  batteries  were  generated 
in  the  United  States.  Most  of  these 
(about  66.7  million)  were  passenger  car 
and  light  truck  batteries;  the  remainder 
included  batteries  for  heavy  equipment, 
tractors,  marine  applications, 
motorcycles,  aircraft,  golf  carts,  and 
other  miscellaneous  uses.  In  1992.  the 
recycling  rate  for  used  lead-acid 
batteries  was  94.4  percent.  Recycling 
rates  for  1987  through  1991  were  88.6. 
91.0,  95.3.  97.8.  and  96.8  percent, 
respectively.  Lead-acid  batteries  are 
recycled  at  specialized  recycUng 
facilities  known  as  secondary  lead 
smelters.  These  facilities  recover  the  Pb 
metal  and  compoimds.  plastic  case 
material,  and  sulfuric  acid  electrolyte 
and,  therefore,  represent  the  best 
treatment  option  for  used  lead-acid 
batteries. 

The  recycling  rate  for  used  lead-acid 
batteries  is  relatively  high  because  of  the 
economic  value  of  the  lead  they  contain 
and  because  of  the  recycling 
infrastructiu^  that  is  available.  Lead  is 
an  internationally  traded  commodity 
and  is  subject  to  price  fluctuations  over 
which  the  battery  manufacturers  and 
secondary  lead  smelters  have  no 
control.  In  order  to  keep  the  price  of 
lead-acid  batteries  constant,  battery 
manufactiu^rs  and  their  distributors 
colled  used  batteries.  The 
manufacturers  exchange  these  batteries 
for  an  equivalent  amount  of  recycled  Pb 
bullion  from  secondary  lead  smelters, 
instead  of  having  to  purchase  Pb  at  the 
current  market  price.  The  manufacturer 
pays  the  smelter  only  a  fixed  "tolling 
fee"  for  the  cost  of  processing  the  used 
batteries  into  Pb  bullion. 

The  battery  manufadurers  and 
distributors  collect  the  used  batteries 
from  their  retailers  who,  in  turn,  colled 


them  from  consumers  purchasing  new 
batteries.  To  encourage  consumers  to 
return  used  batteries,  retailers  accept 
used  batteries  for  recycling,  even 
without  the  purchase  of  a  new  battery. 
Most  distributors  and  retailers  will 
charge  the  consumer  a  "core  charge." 
usually  between  $5  and  $10.  if  a  used 
battery  is  not  returned  when  a  new 
battery  is  purchased.  The  core  charge  is 
refunded  to  the  consumer  if  a  used 
battery  is  later  brought  in  after  it  has 
been  replaced  with  the  new  battery. 

Several  nationvdde  battery 
distributors  participate  in  a  battery 
collection  network  similar  to  the  one 
described  above.  According  to  one 
distributor  contacted  by  the  EPA, 
battery  collection  and  recycling 
networks  extend  to  every  county  in 
every  State  in  the  United  States. 
Therefore,  no  used  lead-add  batteries 
should  be  discarded  in  MSW  for  lack  of 
a  collection  point  for  recycling. 

Although  there  are  strong  economic 
incentives  to  encourage  recycling,  many 
States  have  also  adopted  regulations  to 
encourage  lead-acid  battery  recycling.  A 
total  of  37  States  have  adopted  battery 
recycling  laws  based  on  a  model  rule 
developed  by  the  Battery  Council 
Litemational  (BCI).  The  BCI  model  rule 
encourages  lead-acid  battery  recycling  at 
the  retailer  level  through  mandatory 
take-back  and  deposit  requirements. 
Only  five  States  in  which  MWC's  are 
located  have  not  adopted  a  battery 
recycling  rule  based  on  the  BCI  model 
rule.  However,  in  the  service  area  of  the 
MWC's  located  in  these  five  States, 
there  are  retailers  that  have  volimtarily 
adopted  a  take-back  and  deposit 
program  or  there  are  battery  collection 
sites  as  part  of  household  hazardous 
waste  collection  programs. 

Based  on  a  leao-acid  battery  recycling 
rate  of  94.4  percent  and  a  total  of  87.8 
million  used  batteries  generated  per 
year,  approximately  5  million 
automotive-type  lead-acid  batteries  were 
not  recycled  in  1992.  Some  of  these 
batteries  enter  the  MSW  stream  and  are 
disposed  of  in  landfills  or  MWC's.  Some 
used  batteries  are  stored  in  household 
garages  or  basements  and  then 
indiredly  enter  the  MSW  stream  or  the 
recycling  network.  A  survey  of  1,000 
households  found  that  19  percent  of 
households  had  at  least  one  old  battery 
(7  percent  had  one  battery,  8  percent 
had  two  or  three,  2  percent  had  four  or 
five,  and  2  percent  had  six  or  more).  As 
many  as  45  million  batteries  may  he  in 
storage  in  individual  households. 
Battery  storage  by  households,  therefore, 
may  represent  a  significant  reservoir  of 
automotive-type  lead-acid  batteries  that 
do  not  immediately  enter  the  MSW 
stream  or  the  recycling  system. 
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Only  limited  d^ta  are  available  on  the 
actual  concentration  of  lead-acid 
batteries  in  MSWl  A  1987  study  at  a 
materials  recovery  facility  in  Gallatin, 
Tennessee,  remotred  about  70  batteries 
from  6.332  megagrams  (Mg)  (6,965  tons) 
of  MSW  over  a  3-|nonth  period.  This  is 
equivalent  to  about  one  battery  per  90 
Mig  (100  tons)  of  MSW.  However. 
contacts  with  oth^r  material  recovery 
facility  operators  indicate  that  the 
concentration  of  |ead-acid  batteries  in 
MSW  may  range  from  one  battery  per 
300  Mg  of  MSW  up  to  one  battery  per 
700  Mg  MSW.  W^ere  lead-acid  battery 
collection/separation  programs  have 
been  implemented,  battery 
contamination  levels  of  less  than  one 
battery  per  500  Mg  of  MSW  are  probably 
typical.  One  of  the  facilities  contacted 
by  the  EPA  reported  finding  no  batteries 
in  the  MSW  inspected  at  the  facility 
over  a  6-month  period  during  which  the 
facility  processed  4,000  tons  of  MSW 
per  month. 

One  lead-acid  Automotive  battery 
(containing  about  20  pounds  of  Pb)  per 
500  Mg  (550  ton4  of  MSW  is  equivalent 
to  a  Pb  concentration  in  MSW  of  about 
20  parts  per  million  (ppm).  However, 
lead-acid  batteries  are  not  the  sole 
source  of  Pb  in  K^SW.  Other  sources  are 
lead  foils,  light  btilbs,  circuit  boards  in 
electrical  devices,  automobile  wheel 
weights,  polyvinyl  chloride  plastics, 
yard  waste,  wood,  food,  textiles,  paper, 
and  inks  for  some  newspapers, 
magazines,  and  packaging.  One  1988 
report  estimated  that  the  combustible 
fraction  of  MSW  had  a  Pb  concentration 
of  330  ppm  based  on  a  life-cycle 
analysis  of  lead-c»ntaining  products. 

The  concentration  of  Pb  in  MSW  can 
be  estimated  fron|  the  concentrations  of 
Pb  in  MWC  ash.  There  is  a  relatively 
constant  relation|hip  between  the 
weight  of  MSW  cbmbusted  and  the 
weight  of  ash  prqduced  (bottom  ash 
plus  fly  ash  colle^ed  from  the  air 
pollution  control  devices  (APCD's)). 
Furthermore,  nearly  all  of  the  Pb 
(greater  than  99  percent)  entering  the 
MWC  in  the  MS\f/  stream  is  retained  in 
the  bottom  ash  frbm  the  MWC  and 
residue  (ash)  distharged  from  the  APCD. 
The  typical  Pb  concentration  in 
combined  MWC  ash  and  APCD  residue 
ash  in  about  2000  ppm,  by  weight,  and 
combined  ash  represents  about  30 


percent,  by  weight,  of  the  original  MSW 
combusted.  Based  on  these 
relationships,  the  estimated  lead 
concentration  in  MSW  is  about  600 
ppm.  This  estimate  is  considered  to  be 
a  good  estimate  of  the  Pb  concentration 
in  MSW. 

Based  on  a  Pb  concentration  in  MSW 
of  600  ppm,  one  battery  per  100  tons  of 
MSW  would  contribute  about  100  ppm 
of  Pb,  or  16  percent  of  the  total  Pb  in 
MSW.  One  battery  per  500  tons  of  MSW 
would  contribute  about  20  ppm  of  Pb, 
or  about  3  percent  of  total  Pb  input.  At 
these  contribution  levels,  additional 
efforts  to  remove  lead-acid  batteries 
from  the  MSW  entering  an  MWC  would 
have  tittle  impact  on  the  amount  of  lead 
entering  the  MWC  and  little  effiect  on 
controlled  lead  emissions. 

IV.  Supplemental  Information  on  the 
Effects  of  Lead-Acid  Battery 
Qmibustion  on  MWC  Emissions 

The  remand  requires  the  EPA  to 
explain  why  it  did  not  include  a  lead- 
acid  battery  prohibition  in  the  February 
11, 1991  standards  and  guidelines.  The 
reimand  raises  the  question  of  whether 
lead-acid  battery  removal  from  MSW 
would  reduce  Pb  emissions  from 
MWC's.  It  is  clear  that  Pb  is  contained 
in  both  the  MSW  stream  being 
combusted  and  in  MWC  emissions 
discharged  to  the  atmosphere.  However, 
it  is  not  clear  whether  uncontrolled  and 
controlled  Pb  emissions  are 
proportional  only  to  the  total  amount  of 
Pb  input,  or  whether  they  may  also  be 
related  to  the  form  in  which  Pb  or  Pb 
compounds  occur  in  the  MSW.  That  is, 
is  Pb  more  efficiently  volatilized  when 
it  is  in  the  metallic  form,  such  as  in 
lead-acid  batteries,  than  when  it  is  a 
trace  component  of  paper,  plastics,  or 
other  MSW  material? 

In  order  to  determine  the  effect  of 
lead-acid  battery  combustion  on  MWC 
emissions,  a  test  program  ivas  sponsored 
by  Environment  Canada,  the  EPA,  the 
International  Lead  Zinc  Research 
Organization,  and  the  Greater 
Vancouver  Regional  District  in  British 
Columbia,  Canada.  The  test  program 
studied  the  effect  of  lead-acid  batteries 
on  MWC  stack  emissions  and  on  Pb 
levels  in  the  fly  ash  and  bottom  ash  by 
intentionally  spiking  MSW  being 
combusted  with  lead-acid  batteries. 


Testing  was  performed  on  a  240  Mg/ 
day  (265  ton/day)  mass  bum/waterwall 
combustion  unit  at  the  Bumaby,  British 
Columbia,  MWC  in  June  1991.  This 
MWC  has  a  spray  dryer/fabric  filter-type 
acid  gas/ particulate  matter  APCD.  The 
testing  consisted  of  spiking  MSW  fed  to 
the  MWC  unit  with  lead-acid  batteries  at 
the  rate  of  four  batteries  per  hoiu-.  This 
spiking  increased  the  Pb  input  to  the 
unit  by  about  eight  times  (800  percent 
increase),  from  about  7  kg  (15  lb)  per 
hour  (baseline)  to  about  56  kg  (125  lb) 
per  hour.  The  spiking  was  equivalent  to 
40  batteries  per  90  Mg  (100  tons)  of 
MSW,  or  a  Pb  concentration  in  the  MSW 
of  about  4,000  ppm. 

At  the  Bumaby  MWC,  about  1  hour  is 
needed  for  MSW  to  travel  from  one  end 
of  the  combustion  grate  to  the  other.  At 
a  spiking  rate  of  four  batteries  per  hour, 
there  were  four  batteries,  on  average,  on 
the  grate  at  any  given  time  during  the 
spiking  tests. 

Testing  at  the  Bumaby  MWC 
consisted  of  10  4-hour  test  runs  over  a 
5-day  period.  Spiking  with  lead-acid 
batteries  was  performed  during  two  of 
the  mns.  Other  runs  served  as  baseline 
control  runs.  During  each  mn,  the  MSW 
fed  to  the  unit  was  sampled,  sorted  into 
78  categories,  and  analyzed  for  metals 
content.  This  test  is  the  first  to  perform 
controlled  spiking  of  lead-acid  batteries 
to  an  MWC  to  study  their  effect  on  stack 
Pb  emissions.  It  is  also  one  of  the  most 
through  analyses  of  the  metals  content 
of  MSW. 

The  spiking  of  batteries  to  the 
Bumaby  MWC  did  not  measurably  alter 
the  Pb  concentration  in  the  stack  gases 
either  before  or  after  the  APCD.  There 
were  significant  Pb  increases  in  the  ash 
residues  from  the  boiler  and  from  below 
the  combustor  grate.  In  the  boiler,  Pb 
increased  in  the  section  where  the 
temperature  is  low  enough  to  promote 
lead  chloride  (PbCl)  condensation.  The 
Pb  increase  in  the  grate  sittings  ash  is 
caused  by  the  Pb  metal  and  Pb  sulfate 
in  the  battery  melting  and  dripping 
through  the  grate  and  forming  beads  of 
Pb  metal  in  the  grate  sittings  and  bottom 
ash.  The  Pb  in  lead-acid  batteries  is  not 
exposed  to  the  appropriate  conditions  to 
be  volatilized  and  carried  into  the  flue 
gas  to  the  APCD's  or  to  the  stack.  The 
results  of  the  Bumaby  MWC  testing 
program  are  summarized  in  table  1. 


Table  i. 


lIead  Concentration  at  Air  Pollution  Control  Device  Inlet  and  Outlet  During  Control  and 

Battery  Spiking  Runs 


Baseline  condition 
(Range)  . — 


Test  condition 


APCD 

inlet 

((ig/dscm)* 


8,764 


APCD 

outlet 

(jig/dscm)** 


51.8 
(42.0-61.6) 


APCD 
efficiency 
(percent) 


99.4 
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Table  1. 

—Lead  Concentration  at  Air  Pollution  Control  Device  Inlet  and  Outlet  During  Control  and 

Battery  Spiking  Runs— Continued 

• 

Test  condition 

APCD 

inlet 

(jig/dscm)« 

APCD 

outlet 

((i9/dscm)»*> 

APCD 
efficiency 
(percent) 

Spiking  test .". 

6,412 
(3766-9058) 

56.0 
(47.6-63.0) 

99  1 

(Range) 

'Micrograms  per  dry  standard  cubic  meter,  corrected  to  7  percent  oxygen;  original  data  were  reported  at  1 1  percent  oxygen. 
"The  APCD  consisted  of  a  spray  dryer  followed  by  a  fabric  fitter. 


In  summary,  lead-acid  batteries  do  not 
appear  to  be  a  measurable  source  of 
stack  gas  Pb  emissions.  Lead  emissions 
from  MWC's  result  from  other  sources  of 
Pb  in  MSW  and  prohibiting  lead-acid 
battery  combustion  is  unnecessary. 

V.  Conclusions  Regarding  the  EPA's 
1991  Decision 

Based  on  the  information  discussed  in 
sections  III  and  IV  of  this  notice,  the 
EPA  has  determined  that  lead-acid 
batteries  do  not  measurably  contribute 
to  Pb  stack  emissions  from  MWC's. 
Prohibiting  the  combustion  of  lead-acid 
batteries  would  not  reduce  stack  gas  Pb 


emissions.  Furthermore,  lead-acid 
batteries  only  represent  a  small  fraction 
of  the  Pb  found  in  MSW  entering 
MWC's  because  most  batteries  (greater 
than  90  percent)  are  being  recycled. 
There  are  battery  retailers  in  every 
community  in  the  United  States  that 
will  accept  used  lead-acid  batteries  for 
recycling.  Relative  to  the  lead-acid 
battery  remand  discussed  in  section  I  of 
this  notice,  the  EPA  is  not  proposing 
any  change  to  the  standards  or 
guidelines  promulgated  February  11, 
1991  for  existing  and  new  MWC's  (40 
CFR  60.30a  and  40  CFR  60.50a)  and  is 


not  including  a  prohibition  on  the 
combustion  of  lead-acid  batteries  in  the 
subpart  Eb  standards  or  subpart  Cb 
guidelines  promulgated  elsewhere  in 
today's  Federal  Register. 

List  of  Subjects 

Environmental  Protection,  Air 
pollution  control. 

Dated:  October  31, 1995. 
Carol  M.  Browner, 

Administrator. 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Reseercti, 
Education,  and  Extension  Service 

7  CFR  Part  3406 

Higher  Education  Challenge  Grants 
Program;  Admlnistrattve  Provisions 

AQS4CY:  Cooperative  State  Research, 

Education.  andlExtension  Service, 

USDA. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMAflY:  The  <!;ooperative  State 
Research,  Educ^on,  and  Extension 
Service  (CSRE^)  proposes  to  add  a  new 
Part  3405  to  title  7,  subtitle  B.  Chapter 
XXXIV  of  the  Code  of  Federal 
Regulations,  for  the  purpose  of 
administering  Higher  Education 
Challenge  Grants  Program  conducted 
under  the  authcrity  of  section  1417(b)(1) 
of  the  National  Agriculture  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3152).  This 
action  establishes  and  codifies  the 
administrative  srocedures  to  be 
followed  annually  in  the  solicitation  of 
competitive  proposals,  the  evaluation  of 
such  proposals,  and  the  award  of  grants 
under  this  program. 
DATES:  Written  comments  are  invited 
from  interested  Individuals  and 
organizations.  To  be  considered  in  the 
formulation  of  a  final  rule,  comments 
must  be  received  on  or  before  January 
18,  1996. 

AOOAESSES:  Coif  ments  should  be  sent  to 
Dr.  Jeffrey  L.  Gilmore,  Higher  Education 
Grant  Programs  Manager,  Science  and 
Education  Resources  Development, 
Cooperative  State  Research,  Education, 
and  Extension  Service,  U.S.  Etepartment 
of  Agriculture,  Ag  Box  2251, 
Washington,  DC  20250-2251. 
Comments  may  also  be  sent  via 
electronic  mail  to  jgilmore@reeusda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeffrey  L.  Gilmo^  at  202-720-1973 
(voice),  202-72d-2030  (fax)  or  via 
electronic  mail  ^t  jgilmore@reeusda.gov. 

SUPPLfMENTARY  INFORMATION: 

Paperwork  Red|iction 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (44  U.S.C.  Chapter  35),  the 
collection  of  information  requirements 
contained  in  this  proposed  rule  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  gives  the  OMB  Document 
Nos.  0524-0022,  0524-0024,  and  0524- 
0030.  The  public  reporting  burden  for 
the  information  collections  contained  in 
these  regulation$  (Forms  CSRS-663, 
CSRS-708,  CSR$-711.  CSRS-712,  and 


CSRS-713.a8  well  as  the  Proposal 
Summary  and  Proposal  Narrative)  is 
estimated  to  be  39  V2  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Agriculture. 
Clearance  Analyst.  OIRM,  Ag  Box  7630. 
Washington,  DC  20250-7630,  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project, 
Washington,  DC  20503. 

Executive  Order  No.  12SM 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  No.  12866,  and 
it  has  been  determined  that  it  is  not  a 
"significant  regulatory  action"  rule 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  and  materially  ifkct  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  actions  taken  or  planned  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  No.  12866. 

Regulatory  Flexibility  Act 

The  Administrator,  CSREES,  certifies 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Pub.  L. 
96-534,  as  amended  (5  U.S.C.  601  et 
seq.). 

Executive  Order  No.  12612 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  No.  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  No.  12778 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12778,  Civil  Justice  Reform,  and  the 
required  certification  has  been  made  to 
OMB.  All  State  and  local  laws  and 
regulations  that  are  in  confiict  with  this 
rule  are  preempted.  No  retroactive  effect 
is  to  be  given  to  this  rule.  This  rule  does 


not  require  administrative  proceedings 
before  parties  may  file  suit  in  court. 

Catalf>g  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.217,  Higher  Education  Challenge 
Grants  Program.  For  the  reasons  set 
forth  in  the  Final  Rule  related  Notice  to 
7  CFR  part  3015,  subpart  V,  57  FR 
15278,  April  27, 1992,  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background  and  Purpose 

This  document  proposes  to  add  a  new 
part  3405  to  title  7,  subtitle  B,  chapter 
XXXIV  of  the  Code  of  Federal 
Regulations,  for  the  purpose  of 
administering  the  Higher  Education 
Challenge  Grants  Prc^gram.  Under  the 
authority  of  section  1417(b)(1)  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3152(b)(1)). 
the  Secretary  of  Agriculture  is 
authorized  to  conduct  competitive  grant 
programs  to  strengthen  institutional 
capacities,  including  curriculiun. 
faculty,  scientific  instrumentation, 
instruction  delivery  systems,  and 
student  recruitment  and  retention,  to 
respond  to  identified  State,  regional, 
national,  or  international  educational 
needs  in  the  food  and  agricultural 
sciences.  The  issuance  of  this  rule  will 
establish  and  codify  the  administrative 
procediues  to  be  followed  annually  in 
the  solicitation  of  competitive  grant 
proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  grants 
under  this  program. 

The  Challenge  Grants  Program  is 
intended  to  assist  colleges  and 
universities  in  the  United  States,  having 
a  demonstrable  capacity  to  carry  out  the 
teaching  of  the  food  and  agricultural 
sciences,  in  providing  high  quality 
educational  programs  in  the  food  and 
agricultural  sciences.  These  programs 
will,  in  turn,  attract  outstanding 
students  and  produce  graduates  capable 
of  strengthening  the  Nation's  food  and 
agricultural  scientific  and  professional 
work  force. 

List  of  Subjects  in  7  CFR  Part  3405 

Grant  programs — agriculture. 
Agriculture  higher  education. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  title 
7,  subtitle  B,  chapter  XXXIV,  of  the 
Code  of  Federal  Regulations  by  adding 
part  3405  to  read  as  follows: 


PART  3405— HIGHER  EDUCATION 
CHALLENGE  GRANTS  PROGRAM 

Subpart  A — General  Information 

Sec. 

3405.1    Applicability  of  regulations. 

3405.2 

3405.3 


Definitions. 
Institutional  eligibility. 


Subpart  B — Program  Description 

3405.4  Purposeof  the  program. 

3405.5  Matching  funds. 

3405.6  Scope  of  program. 

3405.7  Joint  project  proposals. 

3405.8  Complementary  project  proposals. 

3405.9  Use  of  funds  for  facilities. 

Subpart  C— Preparation  of  a  Proposal 

3405.10  Program  application  materials. 

3405. 1 1  Content  of  a  proposal . 

Sut)part  D— Submission  of  a  Proposal 

3405.12  Intent  to  submit  a  proposal. 

3405.13  When  and  where  to  submit  a 
proposal. 

Sutipart  E— Proposal  Review  and 
Evaluation 

3405.14 
3405.15 


Proposal  review. 
Evaluation  criteria. 


Subpsrt  F— Supplementary  Information 

3405.16  Access  to  peer  review  information. 

3405.17  Grant  aw^s. 

3405.18  Use  of  funds;  changes. 

3405.19  Monitoring  progress  of  funded 
projects. 

3405.20  Other  Federal  statutes  and 
regulations  that  apply. 

3405.21  Confidential  aspects  of  proposals 
and  awards. 

3405.22  Evaluation  of  program. 
Authority:  Sec.  1470,  National  Agricultural 

Research,  Extension  and  Teaching  Policy  Act 
of  1977,  as  amended  (7  U.S.C.  3316). 

Sut)t}art  A — General  Information 

§  3405.1    Applicabliity  of  regulations. 

(a)  The  regulations  of  this  part  only 
apply  to  competitive  Higher  Education 
Challenge  Grants  awarded  under  the 
provisions  of  section  1417(b)(1)  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (NARETPA)  (7  U.S.C. 
3152(b)(1)),  to  strengthen  institutional 
capacities,  including  curriculum, 
faculty,  scientific  instrumentation, 
instruction  delivery  systems,  and 
student  recruitment  and  retention. 
Section  1405  of  NARETPA  (7  U.S.C. 
3121)  designates  the  U.S.  Department  of 
Agriculture  (USDA)  as  the  lead  Federal 
agency  for  agricultural  research, 
extension,  and  teaching  in  the  food  and 
agricultural  sciences.  It  authorizes  the 
Secretary  of  Agriculture,  who  has 
delegated  the  authority  to  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES),  to  make  competitive 
grants  to  land-grant  colleges  and 


universities,  to  colleges  and  ufTiversities 
having  significant  minority  enrollments 
and  a  demonstrable  capacity  to  carry  out 
the  teaching  of  food  and  agricultural 
sciences,  and  to  other  U.S.  colleges  and 
universities  having  a  demonstrable 
capacity  to  carry  outthe  teaching  of 
food  and  agricultural  sciences,  for  a 
period  not  to  exceed  5  years,  to 
administer  and  conduct  programs  to 
respond  to  identified  State,  regional, 
national,  or  international  educational 
needs  in  the  food  and  agricultural 
sciences. 

(b)  To  the  extent  that  funds  are 
available,  each  year  CSREES  will 
publish  a  Federal  Register  notice 
announcing  the  program  and  soliciting 
grant  applications. 

(c)(1)  Based  on  the  amount  of  funds 
appropriated  in  any  fiscal  year,  CSREES 
will  determine  and  cite  in  the  program 
announcement: 

(i)  The  targeted  need  area(s)  to  be 
supported  or,  if  the  entire  scope  of  a 
particular  targeted  need  area  is  not  to  be 
supported,  the  specific  special 
interest(s)  within  that  targeted  need  area 
to  be  supported; 

(ii)  The  degree  level(s)  to  be 
supported: 

(iii)  The  maximum  project  period  a 
proposal  may  request; 

(iv)  The  maximum  amount  of  funds 
that  may  be  requested  by  an  institution 
under  a  regular,  complementary,  or  joint 
project  proposal;  and 

(v)  The  maximum  total  funds  that 
may  be  awarded  to  an  institution  under 
the  program  in  a  given  fiscal  year, 
including  how  funds  awarded  for 
complementary  and  for  joint  project 
proposals  will  be  counted  toward  the 
institutional  maximum. 

(2)  The  program  announcement  will 
also  specify  the  deadline  date  for 
proposal  submission,  the  number  of 
copies  of  each  proposal  that  must  be 
submitted,  the  address  to  which  a 
proposal  must  be  submitted,  and 
whether  or  not  Form  CSRS-711,  "Intent 
to  Submit  a  Proposal,"  is  requested. 

(d)(1)  If  it  is  deemed  by  CSREES  that, 
for  a  given  fiscal  year,  additional 
determinations  are  necessary,  each,  as 
relevant,  will  be  stated  in  the  program 
announcement.  Such  determinations 
may  include: 

(i)  Limits  on  the  subject  matter/ 
emphasis  areas  to  be  supported; 

(ii)  The  maximum  number  of 
proposals  that  may  be  submitted  on 
behalf  of  the  same  school,  college,  or 
equivalent  administrative  unit  within  an 
institution; 

(iii)  The  maximum  total  number  of 
proposals  that  may  be  submitted  by  an 
institution; 


(iv)  The  minimum  project  period  a 
proposal  may  request; 

(v)  The  minimum  amount  of  funds 
that  may  be  requested  by  an  institution 
under  a  regular,  complementary,  or  joint 
project  proposal; 

(vi)  The  proportion  of  the 
appropriation  reserved  for,  or  available 
\p,  regular,  complementary,  and  joint 
project  proposals; 

(vii)  The  proportion  of  the 
appropriation  reserved  for,  or  available 
to,  projects  in  each  announced  targeted 
need  area; 

(viii)  The  proportion  of  the 
appropriation  reserved  for,  or  available 
"to,  each  subject  matter/emphasis  area; 

(ix)  The  maximum  number  of  grants 
that  may  be  awarded  to  an  institution 
under  the  program  in  a  given  fiscal  year; 
and 

(x)  Limits  on  the  use  of  grant  funds  for 
travel  or  to  purchase  equipment,  if  any. 

(2)  The  program  announcement  also 
will  contain  any  other  limitations 
deemed  necessary  by  CSREES  for  proper 
conduct  of  the  program  in  the 
applicable  year. 

(e)  The  regulations  of  this  part  do  not 
apply  to  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

§3405.2    Definitions. 

As  used  in  this  part: 

(a)  Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instruments  on 
behalf  of  the  Secretary. 

(b)  Authorized  organizational 
representative  means  the  president  of 
the  institution  or  the  official,  designated 
by  the  president  of  the  institution,  who 
has  the  authority  to  commit  the 
resources  of  the  institution. 

(c)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(d)  Cash  contributions  means  the 
applicant's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
applicant  by  non-Federal  third  parties. 

(e)  Citizen  or  national  of  the  United 
States  means: 

(1)  A  citizen  or  native  resident  of  a 
State;  or, 

(2)  A  person  defined  in  the 
Immigration  and  Nationality  Act,  8 
U.S.C.  1101(a)(22),  who,  though  not  a 
citizen  of  the  United  States,  owes 
permanent  allegiance  to  the  United 
States. 

(f)  College  or  University  means  an 
educational  institution  in  any  State 
which: 

(1)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
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graduation  froit  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  s«ch  a  certificate; 

(2)  Is  legally  authorized  within  such 
States  to  provide  a  program  of  education 
beyond  secondary  education; 

(3)  Provides  in  educational  program 
for  which  a  baocalaureate  degree  or  any 
other  higher  degree  is  awarded; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association. 

(g)  Complemtntary  project  proposal 
means  a  proposal  for  a  project  which 
involves  coordination  with  one  or  more 
other  projects  for  which  funding  was 
awarded  uuder'this  program  in  a 

Cvious  fiscal  year,  or  for  which 
ding  is  requested  imder  this  program 
in  the  current  fiscal  year. 

(h)  Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

(i)  Eligible  institution  means  land- 
grant  and  other  U.S.  colleges  and 
universities  offering  a  baccalaureate  or 
first  professional  degree  in  at  least  one 
discipline  or  area  of  the  food  and 
agricultural  sciences. 

(j)  Eligible  participant  means,  for 
purposes  of  §  3405.6(b),  Faculty 
Preparation  and  Enhancement  for 
Teaching,  and  §  3405.6(f),  Student 
Recruitment  and  Retention,  an 
individual  who;  Is  a  citizen  or  national 
of  the  United  St&tes,  as  defined  in 
§  3405.2(e);  or  U  a  citizen  of  the 
Federated  State$  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  or  the 
Republic  of  PaUu.  Where  eligibility  is 
claimed  under  )  3405.2(e)(2), 
documentary  evidence  from  the 
Immigration  and  Naturalization  Service 
as  to  such  eligiUlity  must  be  made 
available  to  CSREES  upon  request. 

(k)  Food  and  agricultural  sciences 
means  basic,  applied,  and 
developmental  tesearch,  extension,  and 
teaching  activities  in  the  food, 
agricultural,  renewable  natural 
resources,  fores^,  and  physical  and 
social  sciences.  En  the  broadest  sense  of 
these  terms,  including  but  not  limited 
to,  activities  concerned  with  the 
production,  processing,  marketing, 
distribution,  conservation, 
consiunption,  research,  and 
development  of  food  and  agriculturally 
related  product$  and  services,  and 
inclusive  of  programs  in  agriculture, 
natural  resources,  aquaculture,  forestry, 
veterinary  medijcine,  home  economics, 
rural  development,  and  closely  allied 
disciplines. 

(1)  Grantee  m^ans  the  institution 
designated  in  tl;  e  grant  award  document 


as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

(m)  Joint  project  proposal  means  a 
proposal  for  a  project,  which  will 
involve  the  applicant  institution  and 
two  or  mora  other  colleges,  univeraities, 
community  colleges,  junior  colleges,  or 
other  institutions,  each  of  which  will 
assume  a  major  role  in  the  conduct  of 
the  pr(^)osed  project,  and  for  which  the 
applicant  institution  will  transfer  at 
least  one-half  of  the  awarded  funds  to 
the  other  institutions  participating  in 
the  project.  Only  the  applicant  must 
meet  the  definition  of  "eligible 
institution"  as  specified  in  §  3405.2(i); 
the  other  institutions  participating  in  a 
joint  project  proposal  are  not  required  to 
meet  the  defijiition  of  "eligible 
institution"  as  specified  in  §  3405. 2(i), 
nor  required  to  meet  the  definition  of 
"college"  or  "university"  as  specified  in 
§3405.2(1). 

(n)  Land-grant  colleges  and 
universities  means  those  institutions 
eligible  to  receive  funds  under  the  Act 
of  July  2, 1862  (12  Stat.  503-505,  as 
amended;  7  U.S.C  301-305,  307  and 
308),  or  the  Act  of  August  30, 1890  (26 
Stat  417-^19,  as  amended;  7  U.S.<:. 
321-326  and  328),  including  Tudcegee 
Univenity. 

(o)  Matching  or  Cost-sharing  means 
that  portion  of  project  costs  not  home  by 
the  Federal  Government,  including  the 
value  of  in-kind  contributions. 

(p)  Peer  review  panel  means  a  group 
of  experts  or  consultants,  qualified  by 
training  and  experience  in  particular 
fields  of  science,  education,  or 
technology  to  give  expert  advice  on  the 
merit  of  grant  applications  in  such 
fields,  who  evaluate  eligible  proposals 
submitted  to  this  program  in  their 
personal  area(s)  of  expertise. 

(q)  Project  director  means  the  single 
individual  designated  by  the  grantee  in 
the  grant  application  and  approved  by 
the  Secretary  who  is  responsible  for  the 
direction  and  management  of  the 
project. 

(r)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  §  3405.2(a)  of  this  part. 

(s)  Project  means  the  particular 
activity  within  the  scope  of  one  or  more 
of  the  targeted  areas  supported  by  a 
grant  awarded  under  this  program. 

(t)  Project  period  means  the  period,  as 
stated  in  the  award  dociunent  and 
modifications  thereto,  if  any,  during 
which  Federal  sponsorship  begins  and 
ends. 

(u)  Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 


(v)  State  means  any  one  of  the  fifty 
States,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern 
Marianas,  the  Virgin  Islands  of  the 
United  States,  and  the  District  of 
Columbia. 

(w)  Teaching  means  formal  classroom 
instruction,  laboratory  instruction,  and 
practicum  experience  in  the  food  and 
agricultural  sciences  and  matters  related 
thereto  (such  as  faculty  development, 
student  recruitment  and  services, 
curriculum  development,  instructional 
materials  and  equipment,  and 
innovative  teaching  methodologies) 
conducted  by  colleges  and  univeraities 
ofiering  baccalaureate  or  higher  degrees. 

(x)  Tnird  party  in-kind  contributions 
means  non-cash  contributions  of 
property  or  services  provided  by  non- 
Federal  third  parties,  including  real 
property,  equipment,  supplies  and  other 
expendable  property,  directly  benefiting 
and  specifically  identifiable  to  a  funded 
project  or  program. 

(y)  United  States  means  the  several 
States,  the  territories  and  possessions  of 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Marianas,  the  Virgin  Islands  of  the 
United  States,  and  the  District  of 
Columbia. 

S  3405.3    Institutional  eligibility. 

Proposals  may  be  submitted  by  land- 
grant  and  other  U.S.  colleges  and 
universities  offering  a  baccalaureate  or 
first  professional  degree  in  at  least  one 
discipline  or  area  of  the  food  and 
agricultural  sciences.  Each  applicant 
must  have  a  demonstrable  capacity  for, 
and  a  significant  ongoing  commitment 
to,  the  teaching  of  food  and  agricultural 
sciences  generally  and  to  the  specific 
need  and/or  subject  area(s)  for  which  a 
grant  is  requested.  Awards  may  be  made 
only  to  eligible  institutions  as  defined  in 
§3405.2(i). 

Subpart  B — Program  Description 

S3406.4    Purpose  of  ttw  program. 

The  Department  of  Agriculture  is 
designated  as  the  lead  Federal  agency 
for  higher  education  in  the  food  and 
agricultural  sciences.  In  this  context, 
CSREES  has  specific  responsibility  to 
initiate  and  support  projects  to 
strengthen  college  and  university 
teaching  programs  in  the  food  and 
agricultural  sciences.  One  national 
initiative  for  carrying  out  this 
responsibility  is  the  competitive  Higher 
Education  Challenge  Grants  Program.  A 
primary  goal  of  the  program  is  to  attract 
and  ensiue  a  continual  flow  of 
outstanding  programs  and  to  provide 


them  with  an  education  of  the  highest 
quality  available  anywhere  in  the  world 
and  which  reflects  the  unique  needs  of 
the  Nation.  It  is  designed  to  stimulate 
and  enable  colleges  and  univeraities  to 
provide  the  quality  of  education 
necessary  to  produce  baccalaureate  or 
higher  degree  level  graduates  capwble  of 
strengthening  the  Nation's  food  and 
agricultural  scientific  and  professional 
work  force.  It  is  intended  that  projects 
supported  by  the  program  will: 

(a)  Address  a  State,  regional,  national, 
or  international  educational  need; 

(b)  Involve  a  creative  or 
nontraditional  approach  toward 
addressing  that  need  which  can  serve  as 
a  model  to  others; 

(c)  Encourage  and  facilitate  better 
working  relationships  in  the  universities 
and  the  private  sector,  to  enhance 
program  quality  and  supplement 
avaifable  resources;  and 

(d)  Result  in  benefits  which  will 
likely  transcend  the  project  duration 
and  USDA  support. 

§3405.5    Matching  funds. 

Each  application  must  provide  for 
matching  support  bom  a  non-Federal 
source.  CSREES  will  cite  in  the  program 
announcement  the  required  percentage 
of  institutional  cost  sharing. 

§3406.6    Scope  of  program. 

This  program  supports  projects 
related  to  strengthening  undergraduate 
or  graduate  teaching  programs  as 
specified  in  the  armual  program 
announcement.  Only  proposals 
addressing  one  or  more  of  the  specific 
targeted  need  areas{s)  identified  in  the 
program  announcement  will  be  funded. 
Proposals  may  focus  on  any  subject 
matter  area(s)  in  the  food  and 
agricultural  sciences  unless  limited  by 
determinations  as  specified  in  the 
annual  program  announcement.  A 
proposal  may  address  a  single  targeted 
need  area  or  multiple  targeted  need 
areas,  and  may  be  focused  on  a  single 
subject  matter  area  or  multiple  subject 
matter  areas,  in  any  combination  (e.g., 
curiculum  development  in  horticulture; 
curriculum  development,  faculty 
enhancement,  and  student  experiential 
learning  in  animal  science;  faculty 
enhancement  in  food  science  and 
agribusiness  management;  or  instruction 
delivery  systems  and  student 
experiential  learning  in  plant  science, 
horticulture,  and  entomology).  Targeted 
need  areas  will  consist  of  one  or  more 
of  the  following: 

(a)  Curricula  design  and  materials 
development.  (1)  The  purpose  of  this 
initiative  is  to  promote  rfew  and 
improved  curricula  and  materials  to 
increase  the  quality  of,  and 


continuously  renew,  the  Nation's 
academic  programs  in  the  food  and 
agricultural  sciences.  The  overall 
objective  is  to  stimulate  the 
development  and  facilitate  the  use  of 
exemplary  education  models  and 
materials  that  incorporate  the  most 
recent  advances  in  subject  matter, 
research  on  teaching  and  learning 
theory,  and  instructional  technology. 
Proposals  may  emphasize:  the 
development  of  courses  of  study,  degree 
programs,  and  instructional  materials; 
the  use  of  new  approaches  to  the  study 
of  traditional  subjects;  or  the 
introduction  of  new  subjects,  or  new 
applications  of  knowledge,  pertaining  to 
the  food  and  agricultural  sciences. 

(2)  Examples  include,  but  are  not 
liiUited  to,  curricula  and  materials  that 
promote: 

(i)  Raising  the  level  of  scholastic 
achievement  of  the  Nation's  graduates 
in  the  food  and  agricultural  sciences. 

(ii)  Addressing  the  special  needs  of 
particular  groups  of  students,  such  as 
minorities,  gifted  and  talented,  or  those 
with  educational  backgrounds  that 
warrant  enrichment. 

(iii)  Using  alternative  instructional 
strategies  or  methodologies,  including 
computer-assisted  instruction  or 
simulation  modeling,  media  programs 
that  reach  large  audiences  efficiently 
and  efiiectively,  activities  that  provide 
hands-on  learning  experiences,  and 
educational  programs  that  extend 
learning  beyond  the  classroom. 

(iv)  Using  sound  pedagogy, 
particularly  with  regard  to  recent 
research  on  how  to  motivate  students  to 
learn,  retain,  apply,  and  transfer 
knowledge,  skills,  and  competencies. 

(v)  Building  student  competencies  to 
integrate  and  synthesize  knowledge 
from  several  disciplines. 

(b)  Faculty  preparation  and 
enhancement  for  teaching.  (1)  The 
purpose  of  this  initiative  is  to  advance 
faculty  development  in  the  areas  of 
teaching  competency,  subject  matter 
expertise,  or  student  recruitment  and 
advising  skills.  Teachers  are  central  to 
education.  They  serve  as  models, 
motivators,  and  mentors — the  catalysts 
of  the  learning  process.  Moreover, 
teachera  are  agents  for  developing, 
replicating,  and  exchanging  effective 
teaching  materials  and  methods.  For 
these  reasons,  education  can  be 
strengthened  only  when  teachers  are 
adequately  prepared,  highly  motivated, 
and  appropriately  recognized  and 
rewarded. 

(2)  Each  faculty  recipient  of  support 
for  developmental  activities  under 
§  3405.6(b)  must  be  an  "eligible 
participant"  as  defined  in  §  3405.2(j)  of 
this  part. 


(3)  Examples  of  developmental 
activities  include,  but  are  not  limited  to, 
those  which  enable  teaching  faculty  to: 

(i)  Gain  experience  with  recent 
developments  or  innovative  technology 
relevant  to  their  teaching 
responsibilities. 

(ii)  Work  under  the  guidance  and 
direction  of  experts  who  have 
substantial  expertise  in  an  area  related 
to  the  developmental  goals  of  the 
project. 

(iii)  Work  with  scientists  or 
professionals  in  government,  industry, 
or  other  colleges  or  universities  to  leam 
new  applications  in  a  field.    ^ 

(iv)  Obtain  personal  experience 
working  with  new  ideas  and  techniques. 

(v)  Expand  competence  with  new 
methods  of  information  delivery,  such 
as  computer-assisted  or  televised 
instruction. 

(vi)  Increase  understanding  of  the 
special  needs  of  non-traditional 
students  or  students  from  groups  that 
are  underrepresented  in  the  food  and 
agricultural  sciences  workforce. 

(c)  Instruction  delivery  systems.  (1) 
The  purpose  of  this  initiative  is  to 
encourage  the  use  of  alternative 
methods  of  delivering  instruction  to 
enhance  the  quality,  effectiveness,  and 
cost  efficiency  of  teaching  programs. 
The  importance  of  this  initiative  is 
evidenced  by  advances  in  educational 
research  which  have  substantiated  the 
theory  that  differences  in  the  learning 
styles  of  students  often  require 
alternative  instructional  methodologies. 
Also,  the  rising  costs  of  higher 
education  strongly  suggest  that  colleges 
and  universities  undertake  more  efforts 
of  a  collaborative  nature  in  order  to 
deliver  instruction  which  maximizes 
program  quality  and  reduces 
unnecessary  duplication.  At  the  same 
time,  advancements  in  knowledge  and 
technology  continue  to  introduce  new 
subject  matter  areas  which  warrant 
consideration  and  implementation  of 
innovative  instruction  techniques, 
methodologies,  and  delivery  systems. 

(2)  Examples  include,  but  are  not 
limited  to: 

(i)  Use  of  computers. 

(ii)  Teleconferencing. 

(iii)  Networking  via  satellite 
communications. 

(iv)  Regionalization  of  academic 
programs. 

(v)  Mobile  classrooms  and 
laboratories. 

(vi)  Individualized  learning  centers. 

(vii)  Symposia,  forums,  regional  or 
national  workshops,  etc. 

(d)  Scientific  instrumentation  for 
teaching.  (1)  The  purpose  of  this 
initiative  is  to  provide  students  in 
science-oriented  courses  the  necessary 
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experience  with  suitable,  up-to-date 
equipment  in  oitder  to  involve  them  in 
work  central  to  scientific  understanding 
and  progress.  Tfcis  program  initiative 
will  support  th0  acquisition  of 
instructional  laboratory  and  classroom 
equipment  to  assure  the  achievement 
and  maintenanae  of  outstanding  food 
and  agricultiu^U  sciences  higher 
education  programs.  A  proposal  may 
request  support  'for  acquiring  new,  state- 
of-the-art  instructional  scientific 
equipment,  upgrading  existing 
equipment,  or  replacing  non-functional 
or  clearly  obsolete  equipment 

(2)  Examples  include,  but  are  not 
limited  to: 

(i)  Rental  or  purchase  of  modem 
instruments  to  itnprove  student  learning 
experiences  in  qourses,  laboratories,  and 
Held  work. 

(ii)  Development  of  new  ways  of  using 
instrumentation!  to  extend  instructional 
capabilities. 

(iii)  Establishment  of  equipment- 
sharing  capability  via  consortia  or 
centers  that  develop  innovative 
opportunities,  s^ich  as  mobile 
laboratories  or  sAtellite  access  to 
industry  or  government  laboratories. 

(e)  Student  experimental  learning.  (1) 
The  purpose  of  this  initiative  is  to 
further  the  development  of  student 
scientific  and  piofessional  competencies 
through  experiential  learning  programs 
which  provide  students  with 
opportimities  toi  solve  complex 
problems  in  the  {context  of  reel-world 
situations.  Effiective  experiential 
learning  is  essential  in  preparing  future 
graduates  to  advance  knowledge  and 
technology,  enhance  quality  of  life, 
conserve  resources,  and  revitaUze  the 
Nation's  economic  competitiveness. 
Such  experiential  learning  opportunities 
are  most  effecti\«  when  they  serve  to 
advance  decision-making  and 
communication  skills  as  well  as 
technological  expertise. 

(2)  Examples,  include,  but  are  not 
limited  to,  projepts  which: 

(i)  Provide  opportunities  for  students 
to  participate  in;research  projects,  either 
as  a  part  of  an  ofigoing  research  project 
or  in  a  project  designed  especially  for 
this  program. 

(ii)  Provide  oi^portunities  for  students 
to  complete  apprenticeships, 
internships,  or  similar  participatory 
learning  experiences. 

(iii)  Expand  afid  enrich  courses  which 
are  of  a  practicuhi  nature. 

(iv)  Provide  cireer  mentoring 
experiences  thai  link  students  with 
outstanding  professionals. 

(0  Student  recruitment  and  retention. 
(1)  The  purpose  |of  this  initiative  is  to 
strengthen  stud^t  recruitment  and 
retention  prografns  in  order  to  promote 


the  future  strength  of  the  Nation's 
scientific  and  professional  work  force. 
The  Nation's  economic  competitiveness 
and  quality  of  life  rest  upon  the 
availability  of  a  cadre  of  outstanding 
research  scientists,  university  faculty, 
and  other  professionals  in  the  food  and 
agricultural  sciences.  A  substantial  need 
exists  to  supplement  efforts  to  attract 
increased  numbers  of  academically 
outstanding  students  to  prepare  for 
careers  as  food  and  agricultural 
scientists  and  professionals.  It  is 
particularly  important  to  augment  the 
racial,  ethnic,  and  gender  diversity  of 
the  student  body  in  order  to  promote  a 
robust  exchange  of  ideas  and  a  more 
effective  use  of  the  full  breadth  of  the 
Nation's  intellectual  resources. 

(2)  Each  student  recipient  of  monetary 
support  for  education  costs  or 
developmental  purposes  under 

§  3405.6(f)  must  be  enrolled  at  an 
eligible  institution  and  meet  the 
requirement  of  an  "eligible  participant" 
as  defined  in  §  3405.2(j)  of  this  part. 

(3)  Examples  include,  but  are  not 
limited  to: 

(i)  Special  outreach  programs  for 
elementary  and  secondary  students  as 
well  as  parents,  counselors,  and  the 
general  public  to  broaden  awareness  of 
the  extensive  nature  and  diversity  of 
career  opportunities  for  graduates  in  the 
food  and  agricultural  sciences. 

(ii)  Special  activities  and  materials  to 
establi^  more  effective  linkages  with 
high  school  science  classes. 

(iii)  Unique  or  innovative  student 
recruitment  activities,  materials,  and 
personnel. 

(iv)  Special  retention  programs  to 
assure  student  progression  through  and 
completion  of  an  educational  program. 

(v)  Development  and  dissemination  of 
stimulating  career  information 
materials. 

(vi)  Use  of  regional  or  national  media 
to  promote  food  and  agricultural 
sciences  higher  education. 

(vii)  Providing  financial  incentives  to 
enable  and  encourage  students  to 
pursue  and  complete  an  undergraduate 
or  graduate  degree  in  an  area  of  the  food 
and  agricultural  sciences. 

(viii)  Special  recruitment  programs  to 
increase  the  participation  of  students 
from  non-traditional  or 
underrepresented  groups  in  courses  of 
study  in  the  food  and  agricultural 
sciences. 

§  3406.7    Joint  protect  proposals. 

Applicants  are  encouraged  to  submit 
joint  project  proposals  as  defined  in 
§  3405. 2(m),  which  address  regional  or 
national  problems  and  which  will  result 
overall  in  strengthening  higher 
education  in  the  food  and  agricultural 


sciences.  The  goab  of  such  joint 
initiatives  should  include  maximizing 
the  use  of  limited  resources  by 
generating  a  critical  mass  of  expertise 
and  activity  focused  on  a  targeted  need 
area(s),  increasing  cost-effectiveness 
through  achieving  economies  of  scale, 
strengthening  the  scope  and  quality  of  a 
project's  impact,  and  promoting 
coalition  building  likely  to  transcend 
the  project's  lifetime  and  lead  to  future 
ventures. 

S3406.8   Complemenlary project 
propoeais. 

Institutions  may  submit  proposals 
that  are  complementary  in  nature  as 
defined  in  §  3405.2(g).  Such 
complementary  project  proposals  may 
be  submitted  by  the  same  or  by  different 
eligible  institutions. 

§3406.9   Use  of  funds  for  taellltles. 

Under  the  Higher  Education 
Challenge  Grants  Program,  the  use  of 
grant  funds  to  plan,  acquire,  or 
construct  a  building  or  facility  is  not 
allowed.  With  prior  approval,  in 
accordance  with  the  cost  principles  set 
forth  in  OMB  Circular  No.  A-21,  some 
grant  funds  may  be  used  for  minor 
alterations,  renovations,  or  repairs 
deemed  necessary  to  retrofit  existing 
teaching  spaces  in  order  to  carry  out  a 
funded  project.  However,  requests  to 
use  grant  hinds  for  such  purposes  must 
demonstrate  that  the  alterations, 
renovations,  or  repairs  are  incidental  to 
the  major  purpose  for  which  a  grant  is 
made. 

Subpart  C — Preparation  of  a  Proposal 

§  3406.10    Program  appNcatkMi  malsrials. 

Program  application  materials  in  an 
application  package  will  be  made 
available  to  eligible  institutions  upon 
request.  These  materials  include  the 
program  announcement,  the 
administrative  provisions  for  the 
program,  and  the  forms  needed  to 
prepare  and  submit  grant  applications 
under  the  program. 

$3406.11    Content  of  a  proposal 

(a)  Proposal  cover  page.  (1)  Form 
CSRS-712,  "Hi^er  Education  Proposal 
Cover  Page,"  must  be  completed  in  its 
entirety.  Note  that  providing  a  Social 
Security  Number  is  voluntary,  but  is  an 
integral  part  of  the  CSREES  information 
system  and  will  assist  in  the  processing 
of  the  proposal. 

(2)  One  copy  of  the  Form  CSRS-712 
must  contain  the  pen-and-ink  signatures 
of  the  Project  Director(s)  and  authorized 
organizational  representative  for  the 
applicant  institution. 

l3)  The  title  of  the  project  shown  on 
the  "Higher  Education  FiDposal  Cover 
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Page"  must  be  brief  (80-character 
maximum)  yet  represent  the  major 
thrust  of  the  project.  This  information 
will  be  used  by  the  Department  to 
provide  information  to  the  Congress  and 
other  interested  parties. 

(4)  In  block  7.  of  Form  CSRS-712, 
enter  "Higher  Education  Challenge 
Grants  Program." 

(5)  In  block  8.a.  of  Form  CSRS-712, 
enter  "Teaching."  In  block  8.b.  identify 
the  code  for  the  targeted  need  area(s)  as 
found  on  the  reverse  of  the  form.  If  a 
proposal  focuses  on  multiple  targeted 
need  areas,  enter  each  code  associated 
with  the  project  and  place  an  asterisk  (*) 
immediately  following  the  code  for  the 
primary  targeted  need  area.  In  block  B.c. 
identify  the  major  area(s)  of  emphasis  as 
found  on  the  reverse  of  the  form.  If  a 
proposal  focuses  on  multiple  areas  of 
emphasis,  enter  each  code  associated 
with  the  project.  This  information  will 
be  used  by  program  staff  for  the  proper 
assignment  of  proposals  to  reviewers. 

(6)  In  block  9.  of  Form  CSRS-712, 
indicate  if  the  proposal  is  a 
complementary  project  proposal  or  a 
joint  project  proposal  as  deflned  in 

§  3405.2(g)  and  §  3405.2(m)  of  this  part. 
If  it  is  not  a  complementary  project 
proposal  or  a  joint  project  proposal, 
identify  it  as  a  regular  project  proposal. 

(7)  hi  block  13.  of  Form  CSRS-712, 
indicate  if  the  proposal  is  a  new,  first- 
time  submission  or  if  the  proposal  is  a 
resubmission  of  a  proposal  that  has  been 
submitted  to,  but  not  funded  under,  the 
Higher  Education  Challenge  Grants 
ProCTam  in  a  previous  competition. 

(b)  Table  of  contents.  For  ease  in 
locating  information,  each  proposal 
must  contain  a  detailed  table  of  contents 
just  after  the  Proposal  Cover  Page.  The 
Table  of  Contents  should  include  page 
numbers  for  each  component  of  the 
proposal.  Pagination  should  begin 
immediately  following  the  Table  of 
Contents. 

(c)  Project  summary.  (1)  A  Project 
Summary  should  immediately  follow 
the  Table  of  Contents.  The  information 
provided  in  the  Project  Summary  may 
be  used  by  the  program  staff  for  a 
variety  of  purposes,  including  the 
proper  assignment  of  proposals  to 
reviewers  and  providing  information  to 
reviewers  prior  to  the  peer  panels 
meeting.  The  name  of  the  institution, 
the  targeted  need  area(s],  and  the  title  of 
the  proposal  must  be  identified  exactly 
as  shown  on  the  "Higher  Education 
Proposal  Cover  Page." 

(2)  If  the  proposal  is  a  complementary 
project  proposal,  as  defined  in 
§  3405.2(g)  of  this  part,  indicate  such 
and  identify  the  other  complementary 
project{s)  by  citing  the  name  of  the 
submitting  institution,  the  title  of  the 


project,  the  project  director,  and  the 
grant  number  (if  funded  in  a  previous 
year)  exactly  as  shown  on  the  cover 
page  of  the  complementary  project  so 
that  appropriate  consideration  can  be 
given  to  the  interrelatedness  of  the 
proposals  in  the  evaluation  process. 

(3)  If  the  proposal  is  a  joint  project 
proposal,  as  defined  in  §  3405. 2(m)  of 
this  part,  indicate  such  and  identify  the 
other  participating  institutions  and  the 
key  faculty  member  or  other  individual 
responsible  for  coordinating  the  project 
at  each  institution. 

(4)  The  Project  Summary  should  be  a 
concise  description  of  the  proposed 
activity  suitable  for  publication  by  the 
Department  to  inform  the  general  public 
about  awards  under  the  program.  The 
text  must  not  exceed  one  page,  single- 
spaced.  The  Project  Summary  should  be 
a  self-contained  description  of  the 
activity  which  would  result  if  the 
proposal  is  funded  by  USDA.  It  should 
include:  The  objectives  of  the  project;  a 
synopsis  of  the  plan  of  operation;  a 
description  of  how  the  project  will 
strengthen  higher  education  in  the  food 
and  agricultural  sciences  in  the  United 
States;  and  the  plans  for  disseminating 
project  results.  The  Project  Summary 
should  be  written  so  that  a  technically 
literate  reader  can  evaluate  the  use  of 
Federal  funds  in  support  of  the  project. 

(d)  Resubmission  of  a  proposal.— i\) 
Resubmission  of  previously  unfunded 
proposals.  If  a  proposal  has  been 
submitted  previously,  but  was  not 
funded,  such  should  be  indicated  in 
block  13.  on  Form  CSRS-712,  "Higher 
Education  Proposal  Cover  Page,"  and 
the  following  information  should  be 
included  in  the  proposal:  The  fiscal 
year(s)  in  which  the  proposal  was 
submitted  previously;  a  summary  of  the 
peer  reviewers'  comments;  and  how 
these  comments  have  been  addressed  in 
the  current  proposal,  including  the  page 
numbers  in  the  current  proposal  where 
the  reviewers'  comments  have  been 
addressed.  This  information  may  be 
provided  as  a  section  of  the  proposal 
following  the  Project  Summary  and 
preceding  the  proposal  narrative  or  it 
may  be  placed  in  the  Appendix  (see 
§  3405.11(i)).  In  either  case,  the  location 
of  this  information  should  be  indicated 
in  the  Table  of  Contents.  Further,  when 
possible,  the  information  should  be 
presented  in  tabular  format.  Applicants 
who  choose  to  resubmit  proposals  that 
were  previously  submitted,  but  not 
funded,  should  note  that  resubmitted 
proposals  must  compete  equally  with 
newly  submitted  proposals.  Submitting 
a  proposal  that  has  been  revised  based 
on  a  previous  peer  review  panel's 
critique  of  the  proposal  does  not 


guarantee  the  success  of  the  resubmitted 
proposal. 

(2)  Resubmission  of  previously  funded 
proposals.  The  Higher  Education 
Challenge  Grants  Program  is  not 
designed  to  support  activities  that 
essentially  are  repetitive  in  nature  over 
multiple  grant  awards.  Project  directors 
who  have  had  their  projects  funded 
previously  are  discouraged  from 
resubmitting  relatively  identical 
proposals  for  further  funding.  Proposals 
that  are  sequential  continuations  or  new 
stages  of  previously  funded  Challenge 
Grants  Program  projects  must  compete 
with  first-time  proposals.  Therefore, 
project  directors  should  thoroughly 
demonstrate  how  the  project  proposed 
in  the  current  application  expands 
substantially  upon  a  previously  funded 
project  (i.e.,  demonstrate  how  the  new 
project  will  advance  the  former  project 
to  the  next  level  of  attainment  or  will 
achieve  expanded  goals).  The  proposal 
must  also  show  the  degree  to  which  the 
new  phase  promotes  innovativeness  and 
creativity  beyond  the  scope  of  the 
previously  funded  project. 

(e)  Narrative  of  a  proposal.  The 
narrative  portion  of  the  proposal  is 
limited  to  20  pages  in  length.  The  one- 
page  Project  Summary  is  not  included 
in  the  20-page  limitation.  The  narrative 
must  be  typed  on  one  side  of  the  page 
only,  using  a  font  no  smaller  than  12 
point,  and  double-spaced.  All  margins 
must  be  at  least  one  inch.  All  pages 
following  the  Table  of  Contents  must  be 
paginated.  It  should  be  noted  that 
reviewers  will  not  be  required  to  read 
beyond  20  pages  of  the  narrative  to 
evaluate  the  proposal.  The  narrative 
should  contain  the  following  sections: 

(1)  Potential  for  advancing  the  quality 
of  education. --{i)  Impact.  (A)  Identify 
the  targeted  need  area(s). 

(B)  Clearly  state  the  specific 
instructional  problem  or  opportunity  to 
be  addressed. 

(C)  Describe  how  and  by  whom  the 
focus  and  scope  of  the  project  were 
determined.  Summarize  the  body  of 
knowledge  which  substantiates  the  need 
for  the  proposed  project. 

(D)  Describe  ongoing  or  recently 
completed  significant  activities  related 
to  the  proposed  project  for  which 
previous  hinding  was  received  under 
ihis  program. 

(E)  Discuss  how  the  project  will  be  of 
value  at  the  State,  regional,  national,  or 
international  level(s). 

(F)  Discuss  how  the  benefits  to  be 
derived  from  the  project  will  transcend 
the  applicant  institution  or  the  grant 
period.  Also  discuss  the  probabilities  of 
the  project  being  adapted  by  other 
institutions.  For  example,  can  the 
project  serve  as  a  model  for  others? 
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(ii)  Continuatibn  plans.  Discuss  the 
likelihood  of,  or  plans  for,  continuation 
or  exp)ansion  of  the  project  beyond 
USDA  support.  For  example,  does  the 
institution's  long-range  budget  or 
academic  plan  provide  for  the  realistic 
continuation  or  expansion  of  the 
initiative  undertaken  by  this  project 
after  the  end  of  the  grant  period,  are 
plans  for  eventual  self-support  built  into 
the  project,  are  plans  being  made  to 
institutionalize  the  project,  are  plans 
being  made  to  institutionalize  the 
program  if  it  medts  with  success,  and 
are  there  indications  of  other  continuing 
non-Federal  supfort? 

(iii)  Innovation.  Describe  the  degree  to 
wbicb  the  propo^l  reflects  an 
innovative  or  nok-traditional  approach 
to  solving  a  higher  education  problem  or 
strengthening  th0  quality  of  higher 
education  in  the  food  and  agricultural 
sciences. 

(iv)  Products  atid  results.  Explain  the 
expected  products  and  results  and  their 
potential  impact  on  strengthening  food 
and  agricultural  sciences  higher 
education  in  the  United  States. 

(2)  Overall  approach  and  cooperative 
linkages. — (i)  Prdposed  approach. — (A) 
ObiecUves.  Cite  and  discuss  the  specific 
objectives  to  be  accomplished  under  the 
project. 

(B)  Plan  of  operation.  (1)  Describe 
procedures  for  aqcomplishing  the 
objectives  of  the  project. 

(2)  Describe  plfns  for  management  of 
the  project  to  ensiire  its  proper  and 
efficient  administration. 

(3)  E)escribe  thf  way  in  which 
resovuces  and  personnel  will  be  used  to 
conduct  the  proj^. 

(C)  Timetable,  t^vide  a  timetable  for 
conducting  the  project.  Identify  all 
important  project  milestones  and  dates 
as  they  relate  to  {project  start-up, 
execution,  evaluation,  dissemination, 
and  close-out. 

(ii)  Evaluation  plans.  (A)  Provide  a 
plan  for  evaluating  the  accomplishment 
of  stated  objectives  during  the  conduct 
of  the  project.  Indicate  the  criteria,  and 
corresponding  weight  of  each,  to  be 
used  in  the  evaluation  process,  describe 
any  data  to  be  collected  and  analyzed, 
and  explain  the  i^iethodology  that  will 
be  used  to  detemiine  the  extent  to 
which  the  needs  underlying  the  project 
are  met.  ' 

(B)  Provide  a  p)an  for  evaluating  the 
effectiveness  of  the  end  results  upon 
conclusion  of  thq  project.  Include  the 
same  kinds  of  ingarmation  requested  in 
§3405.11(e)(2)(ijj(A). 

(iii)  Dissemination  plans.  Discuss 
plans  to  disseminate  project  results  and 
products.  Identify  target  audiences  and 
explain  methods  pi  commimication. 


(iv)  Partnerships  and  collaborative 
efforts.  (A)  Explain  how  the  project  will 
maximize  partnership  ventures  and 
collaborative  efforts  to  strengthen  food 
and  agricultural  sciences  hi^er 
education  (e.g.,  involvement  of  faculty 
in  related  disciplines  at  the  same 
institution,  joint  projects  with  other 
colleges  or  universities,  or  cooperative 
activities  with  business  or  industry). 
Also  explain  how  it  will  stimulate 
academia,  the  States,  or  the  private 
sector  to  join  with  the  Federal  partner 
in  enhancing  food  and  agricultural 
sciences  hidier  education. 

(B)  Provide  evidence,  via  letters  from 
the  parties  involved,  that  arrangements 
necessary  for  collaborative  partnerships 
or  joint  initiatives  have  been  discussed 
and  realistically  can  be  expected  to 
come  to  frill tion,  or  actually  have  been 
finalized  contingent  on  an  award  under 
this  program.  Letters  must  be  signed  by 
an  ofGcial  who  has  the  authority  to 
commit  the  resources  of  the 
organization.  Such  letters  should  be 
referenced  in  the  plan  of  operation,  but 
the  actual  letters  should  be  included  in 
the  Appendix  section  of  the  proposal. 
Any  potential  conflict(s)  of  interest  that 
might  result  from  the  proposed 
collaborative  arrangements  must  be 
discussed  in  detail. 

(3)  Institutional  commitment  and 
resources. — (i)  institutional 
commitment.  Discuss  the  institution's 
commitment  to  the  project.  For 
example,  substantiate  that  the 
institution  attributes  a  high  priority  to 
the  project,  discuss  how  the  project  will 
contribute  to  the  achievement  of  the 
institution's  long-term  (five-  to  ten-year) 
goals,  explain  how  the  project  will  help 
satisfy  the  institution's  high-priority 
objectives,  or  show  how  this  project  is 
liiiked  to  and  supported  by  the 
institution's  strategic  plan. 

(ii)  Institutional  resources.  Document 
the  commitment  of  institutional 
resources  to  the  project,  and  show  that 
the  institutional  resources  to  be  made 
available  to  the  project,  when  combined 
with  the  support  requested  from  USDA, 
will  be  adequate  to  carry  out  the 
activities  of  the  project.  Discuss 
institutional  facilities,  equipment, 
computer  services,  and  other 
appropriate  resources  available  to  the 
project. 

(f)  Key  personnel.  A  Form  CSRS-708, 
"Summary  Vita — Teaching  Proposal," 
should  be  included  for  each  key  person 
associated  with  the  project. 

(g)  Budget  and  cost-effectiveness. — (1) 
Budget  form,  (i)  Prepare  Form  CSRS- 
713,  "Higher  Education  Budget,"  in 
accordance  with  instructions  provided 
with  the  form.  Proposals  may  request 
support  for  a  period  to  be  identified  in 


each  year's  program  announcement.  A 
budget  form  is  required  for  each  year  of 
requested  support.  In  addition,  a 
summary  budget  is  required  detailing 
the  requested  total  support  for  the 
overall  project  period.  Form  CSRS-713 
may  be  reproduced  as  needed  by 
proposers.  Funds  may  be  requested 
under  any  of  the  categories  listed  on  the 
form,  provided  that  the  item  or  service 
for  which  support  is  requested  is  . 
allowable  imder  the  auUiorizing 
legislation,  the  applicable  Federal  cost 
principles,  and  these  administrative 
provisions,  and  can  be  justified  as 
necessary  for  the  successful  conduct  of 
the  proposed  project. 

(ii)  The  approved  negotiated 
instruction  rate  or  the  rate  allowed  by 
law  should  be  used  when  computing 
indirect  costs.  If  a  reduced  rate  of 
indirect  costs  is  voluntarily  requested 
from  USDA,  the  remaining  allowable 
indirect  costs  may  be  used  as  matching 
funds. 

(2)  Matching  funds.  When 
documenting  matching  contributions, 
use  the  following  guidelines: 

(i)  When  preparing  the  column  of 
Form  CSRS-713  entitled  "Applicant 
Contributions  To  Matching  Funds," 
only  those  costs  to  be  contributed  by  the 
applicant  for  the  purposes  of  matching 
should  be  shown.  The  total  amount  of 
this  column  should  be  indicated  in  item 
M. 

(ii)  In  item  N  of  Form  CSRS-713, 
show  a  total  dollar  amount  for  Cash 
Contributions  from  both  the  applicant 
and  any  third  parties;  also  show  a  total* 
dollar  amoimt  (based  on  current  fair 
market  value)  for  Non-cash 
Contributions  from  both  the  applicant 
and  any  third  parties. 

(iii)  "To  be  counted  toward  the 
matching  requirements  stated  in 
§3405.5  of  this  part,  proposals  must 
include  written  verification  of  any 
actual  commitments  of  matching 
support  (including  both  cash  and  non- 
cash contributions)  from  third  parties. 
Written  verification  means — 

(A)  For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
institution,  which  must  include: 

(1)  The  name,  address,  and  telephone 
number  of  the  donor; 

(2)  The  name  of  the  applicant 
institution; 

(J)  The  title  of  the  project  for  which 
the  donation  is  made; 

(4)  The  dollar  amount  of  the  cash 
donation;  and 


(5)  A  statement  that  the  donor  will 
pay  the  cash  contribution  during  the 
grant  period;  and 

(B)  For  any  third  party  non-cash 
contributions,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
institution,  which  must  include: 

(1)  The  name,  address,  and  telephone 
number  of  the  donor; 

(2)  The  name  of  the  applicant 
institution; 

[3]  The  title  of  the  project  for  which 
the  donation  is  made; 

(4)  A  good  faith  estimate  of  the 
current  fair  market  value  of  the  non- 
cash contribution;  and 

(5)  A  statement  that  the  donor  will 
make  the  contribution  during  the  grant 
period. 

(iv)  All  pledge  agreements  referenced 
in  §  3405.11(g)(2)(iii)  (A)  and  (B)  must 
be  placed  in  the  proposal  immediately 
following  Form  CSRS-713.  The  sources 
and  amounts  of  all  matching  support 
from  outside  the  applicant  institution 
should  be  summarized  in  the  Budget 
Narrative  section  of  the  proposal. 

(v)  Applicants  should  refer  to  OMB 
Circulars  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-profit  Organizations,"  and  A-21. 
"Cost  Principles  for  Educational 
Institutions,"  for  further  guidance  and 
other  requirements  relating  to  matching 
and  allowable  costs. 

(3)  Chart  on  shared  budget  for  joint 
project  proposal.  For  a  joint  project 
proposal,  a  plan  must  be  provided 
indicating  how  funds  will  be  distributed 
to  the  participating  institutions.  The 
budget  section  of  a  joint  project 
proposal  should  include  a  chart 
indicating:  the  names  of  the 
participating  institutions;  the  amount  of 
funds  to  be  disbursed  to  those 
institutions;  and  the  way  in  which  such 
fiinds  will  be  used  in  accordance  with 
items  A  through  L  of  Form  CSRS-713, 
"Higher  Education  Budget."  If  a 
proposal  is  not  for  a  joint  project,  such 

a  chart  is  not  required. 

(4)  Budget  narrative,  (i)  Discuss  how 
the  budget  specifically  supports  the 
proposed  project  activities.  Explain  how 
such  budget  items  as  professional  or 
technical  staff,  travel,  equipment,  etc., 
are  essential  to  achieving  project 
objectives. 

(ii)  Justify  that  the  total  budget, 
including  funds  requested  from  USDA 
and  any  matching  support  provided, 
will  be  adequate  to  carry  out  the 
activities  of  the  project.  Provide  a 


summary  of  sources  and  amounts  of  all 
third  party  matching  support. 

(iii)  Justify  the  project's  cost- 
effectiveness.  Show  how  the  project 
maximizes  the  use  of  limited  resources, 
optimizes  educational  value  for  the 
dollar,  achieves  economies  of  scale,  or 
leverages  additional  funds.  For  example, 
discuss  how  the  project  has  the 
potential  to  generate  a  critical  mass  of 
expertise  and  activity  focused  on  a 
targeted  need  area,  or  to  promote 
coalition  building  that  could  lead  to 
future  ventures. 

(iv)  Include  the  percentage  of  time  key 
personnel  will  woric  on  the  project,  both 
during  the  academic  year  and  summer. 
When  salaries  of  university  personnel 
will  be  paid  by  a  combination  of  USDA 
and  institutional  funds,  the  total 
compensation  must  not  exceed  the 
faculty  member's  regular  annual 
compensation.  In  addition,  the  total 
commitment  of  time  devoted  to  the 
project,  when  combined  with  time  for 
teaching  and  research  duties,  other 
sponsored  agreements,  and  other 
employment  obligations  to  the 
institution,  must  not  exceed  100  percent 
of  the  normal  workload  for  which  the 
employee  is  compensated,  in 
accordance  with  established  university 
policies  and  applicable  Federal  cost 
principles. 

(v)  If  the  proposal  addresses  more 
than  one  targeted  need  area  (e.g.. 
student  experiential  learning  and 
instruction  delivery  systems),  estimate 
the  proportion  of  the  funds  requested 
from  USDA  that  will  support  each 
respective  targeted  need  area. 

(n)  Current  and  pending  support. 
Each  applicant  must  complete  Form 
CSRS-663.  "Current  and  Pending 
Support,"  identifying  any  other  current 
public-  or  private-sponsored  projects,  in 
addition  to  the  proposed  project,  to 
which  key  personnel  listed  in  the 
proposal  under  consideration  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for  the 
person(s)  involved  is  included  in  the 
budgets  of  the  various  projects.  This 
information  should  also  be  provided  for 
any  pending  proposals  which  are 
currently  being  considered  by,  or  which 
will  be  submitted  in  the  near  future  to, 
other  possible  sponsors,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
projects  to  other  possible  sponsors  will 
not  prejudice  the  review  or  evaluation 
of  a  project  under  this  program. 

(i)  Appendix.  Each  project  narrative  is 
expected  to  be  complete  in  itself  and  to 
meet  the  20-page  limitation.  Inclusion  of 
material  in  an  Appendix  should  not  be 
used  to  circumvent  the  20-page 
limitation  of  the  proposal  narrative. 


However,  in  those  instances  where 
inclusion  of  supplemental  information 
is  necessary  to  guarantee  the  peer 
review  panel's  complete  understanding 
of  a  proposal  or  to  illustrate  the  integrity 
of  the  design  or  a  main  thesis  of  the 
proposal,  such  information  may  be 
included  in  an  Appendix.  Examples  of 
supplemental  material  are  photographs, 
journal  reprints,  brochures  and  other 
pertinent  materials  which  are  deemed  to 
be  illustrative  of  major  points  in  the 
narrative  but  unsuitable  for  inclusion  in 
the  proposal  narrative  itself.  Information 
on  previously  submitted  proposals  may 
also  be  presented  in  the  Appendix  (refer 
to  §  3405.11(d)).  When  possible, 
information  in  the  Appendix  should  be 
presented  in  tabular  format.  A  complete 
set  for  the  Appendix  material  must  be 
attached  to  each  copy  of  the  grant 
application  submitted.  The  Appendix 
must  be  identified  with  the  title  of  the 
project  as  it  appears  on  Form  CSRS-712 
of  the  proposal  and  the  name(s)  of  the 
project  directors).  The  Appendix  must 
be  referenced  in  the  proposal  narrative. 

Sut>part  D — Sulxnission  of  a  Proposal 

f  3406.12    Intent  to  submit  a  proposal. 

To  assist  CSREES  in  preparing  for  the 
review  of  proposals,  institutions 
planning  to  submit  proposals  may  be 
requested  to  complete  Form  CSRS-711. 
"Intent  to  Submit  a  Proposal,"  provided 
in  the  application  package.  CSREES  will 
determine  each  year  if  Intent  to  Submit 
a  Proposal  forms  will  be  requested  and 
provide  such  information  in  the 
program  announcement.  If  Intent  to 
Submit  a  Proposal  forms  are  required, 
one  form  should  be  completed  and 
returned  for  each  proposal  an  institution 
anticipates  submitting.  Submitting  this 
form  does  failure  to  send  this  form 
prohibit  an  institution  from  submitting 
a  proposal. 

S  3405.13    When  and  where  to  submit  a 
proposal. 

The  program  aimouncement  will 
provide  the  deadline  date  for  submitting 
a  proposal,  the  number  of  copies  of  each 
proposal  that  must  be  submitted,  and 
the  address  to  which  proposals  must  be 
submitted. 

Subpart  E — Proposal  Review  and 
Evaluation 

§3405.14    Proposal  review. 

The  proposal  evaluation  process 
includes  both  internal  staff  review  and 
merit  evaluation  by  peer  review  panels 
comprised  of  scientists,  educators, 
business  representatives,  and 
Government  officials.  Peer  review 
panels  will  be  selected  and  structured  to 
provide  optimum  expertise  and 
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objective  judgment  in  the  evaluation  of 
proposals.  ' 


13400.15    EvatuaUoncfllwia. 

The  maximum  score  a  proposal  can 
receive  is  200  points.  Unless  otherwise 
stated  in  the  annual  solicitation 


published  in  the  Federal  Registn-,  the 
peer  review  panel  will  consider  the 
following  criteria  and  weights  to 
evaluate  proposals  submitted: 


Evaluation  criterion 


(a)  Potential  for  adva^idng  the  qualty  o<  education: 

This  criterion  is  psed  to  assess  the  Hicetihood  that  the  project  wiN  have  a  substantial  impact  upon  and  advance  the  quality  of 
food  and  agricultural  sciences  higher  education  by  strengthening  institutional  capacities  through  promoting  education  reform 
to  meet  dearly  delineatad  needs 

(1)  Impact-HDoes  the  project  address  a  targeted  need  area(s)?  Is  the  problem  or  opportunity  deariy  documented?  Does 
the-  projed  address  a  State,  regional,  national,  or  international  problem  or  opportunity?  WiH  the  benefits  to  be  derived 
from  the  frojed  transcend  the  applicant  institution  and/or  the  grant  period?  is  H  probable  that  other  institutions  wHI 
adapt  tMsjproiect  lor  their  o<*n  use?  Can  the  project  serve  as  a  model  for  others? 

(2)  Conlinuafion  plans— Are  there  plans  for  continuation  or  expansion  of  the  project  beyond  USDA  support?  Are  there  in- 
dicatioas  0  extomal,  non-Federal  support?  Are  there  raalislic  plans  for  maidng  0«e  project  self-supporting?  

(3)  lnnovatici>— Are  signifcant  aspects  ol  the  project  based  on  an  innovation  a  a  non-traditional  approach  toward  solving 
a  higher  Education  problem  or  strengthening  the  quafity  of  higher  education  in  the  food  and  agriculturai  sciences?  If 
suooessfuL  is  the  project  icely  to  toad  to  education  refomi?  _ 

(4)  Productaj  and  results— Are  the  expected  products  and  results  of  the  project  clearly  explained?  Do  they  have  the  po- 
tential to  Strengthen  food  And  agricultural  sciences  higher  education?  Are  the  products  Kkely  to  be  of  high  quality?  WiH 
ttte  projea  contribute  to  a  better  understanding  of  or  Improvement  in  the  quality,  distribution,  effectiveness,  or  racial, 
ethnic,  or  gender  dMrsity  of  the  Nation's  food  and  agricultural  scientific  and  professional  expertise  base?  ._ „ „.. 

(b)  Ovenril  approach  {wid  cooperative  linkages: 

This  criterion  relites  to  the  soundness  of  the  proposed  approach  and  the  quality  of  the  partnerships  Ukely  to  evolve  as  a  re- 
sut  of  the  project 

(1)  Propose^  approach— Do  the  objectives  and  plan  of  operation  appear  to  be  sound  and  appropriate  relative  to  the  tar- 
geted need  area(s)  and  the  im(»ct  anticipated?  Are  the  procedures  managerialy,  educationally,  and/or  scientifKally 
sound?  Is  the  overall  plan  integrated  with  or  does  it  expand  upon  other  major  efforts  to  improve  the  quality  of  food  and 
agricuNurql  sciences  higher  educatwn?  Does  the  timetable  appear  to  be  readily  achievable? 

(2)  EvakjaMon— Are  the  evakjation  plans  adequate  and  reasonable?  Do  they  altow  for  continuous  and/or  frequent  feed- 
tMKk  during  the  life  of  ttte  project?  Are  tt>e  individuals  involved  in  project  evakjatk)n  skilled  in  evakjatnn  strategies  and 
procedurea?  Can  they  provide  an  objective  evaluation?  Do  evaluatran  plans  facilitate  the  measurement  of  project 
progress  flnd  outoomes? - - -~...™ — 

(3)  Dissenwiatiorv— Does  the  proposed  project  inckjde  deariy  outined  and  reaisik:  mechanisms  that  w«  lead  to  wide- 
spread dnaeminatnn  of  project  results,  induding  natkxnl  electrorac  oommuracatkxi  systems,  pubficatnns,  presen- 
taitons  at  professkxial  conferences,  and/or  use  by  faculty  devetopment  or  research/teaching  skils  woricshops?  

(4)  Partnersiips  and  collaborative  efforts— wm  the  prpjed  expand  partnership  ventures  among  dtedpines  at  a  university, 
between  doleges  and  universities,  or  with  the  private  sector?  Wl  the  projed  lead  to  kxig-temi  relatk>nships  or  cooper- 
alive  partnerships  that  are  Mtely  to  enhance  program  quality  or  supplement  resources  avaHabte  to  tood  and  agricultural 
sdencee  tjigher  educatnn? « ~ ~ 

(c)  InsUtulkmal  uxiwilineiH  and  resources: 

This  criterion  relates  to  the  institutwn's  commitment  to  the  projed  and  the  adequacy  of  institutkinal  resources  available  to 
carry  out  the  project 

(1)  InstitutkNial  commitment— Is  there  evidence  to  substantiate  that  the  institutnn  attributes  a  high^xiority  to  the  project, 
that  the  p«ojed  is  Inked  to  the  achievement  of  the  institutkMi's  kxig-term  goals,  that  it  win  help  satisfy  the  institutkMi's 
high-priori^  objectives,  or  that  the  projed  is  supported  by  the  institutkxi's  strategic  plans?  

(2)  lnstitulk)«iri  resources— WW  the  projed  have  adequate  support  to  carry  out  the  proposed  activities?  WDI  the  projed 
have  reasonable  access  to  needed  resources  such  as  instructional  instrumentatton,  facilities,  computer  servnes.  Ii>rary 
and  other  instrudkxi  support  resources? _ » - 

(d)  Key  personnel: 

This  criterion  refutes  to  the  number  and  qualificattons  of  the  key  persons  who  will  carry  out  the  projed.  Are  designated  projed 
persortnel  quaffied  to  carry  out  a  successful  projed?  Are  there  suffident  numtjers  of  personnel  associated  with  the  projed 
to  achieve  the  Istated  otjjedives  and  ttte  antkapated  outcomes?  ~ „ - - ~ ~ 

(e)  Budget  and  cost-^ffediveness: 

This  criterton  relates  to  ttie  extent  to  which  the  total  budget  adequately  supports  the  projed  and  is  cost-effective 

(1)  BudgeMIs  the  budget  request  justifiable?  Are  costs  reasonable  and  necessary?  Will  the  total  budget  be  adequate  to 
canyeul  j^rojed  activities?  Are  tt>e  source(s)  ar>d  anK)unt(s)  of  non-Federal  matching  support  dearly  identified  and  ap- 
propriately documented?  For  a  joint  projed  proposal,  is  the  shared  budget  explained  deariy  and  in  suffkaent  detail? 

(2)  Cost-effadiveness — Is  the  proposed  projed  cost-effedive?  Does  it  demonstrate  a  creative  use  of  limited  resources, 
maximize  educatxxial  vakie  per  dottar  of  USOA  support,  achieve  economies  of  scale,  leverage  addittonal  funds  or  have 
the  potential  to  do  so,  tocus  expertise  and  activity  on  a  targeted  need  area,  or  promote  coalitk>n  buikjing  for  current  or 
future  ventures? _ „ ~ ~ ~ 

(f)  Overall  quality  of  proposal: 

This  criterkxi  relates  to  the  degree  to  whkrh  the  proposal  complies  with  the  applk:atk>n  gukfelines  and  is  of  high  quality.  Is  the 
proposal  enhanced  by  its  adherence  to  instnjdkxts  (Xabte  of  contents,  organizatton,  pagination,  margin  and  font  size,  the 
20-page  limit^nn,  appendices,  etc.);  accuracy  of  forms;  clarity  of  budget  nan-ative;  well  prepared  vitae  for  aH  key  personrtel 
associated  with  the  projed;  and  presentatkjn  (are  kleas  effectively  presented,  deariy  artKulated,  and  thoroughly  explained, 
ela)? 1 


Weight 
(points) 


20 
10 

20 
20 


20 

10 
10 

20 


10 
10 

20 

10 
10 


10 
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Sut)part  F— Supplementary  Information 

§340S.M   Aooesa  to  peer  review 
Monnation. 

After  final  decisions  have  been 
announced.  CSREES  will,  upon  request, 
inform  the  project  director  of  the 
reasons  for  its  decision  on  a  proposal. 
Verbatim  copies  of  summary  reviews, 
not  including  the  identity  of  the 
reviewers.  Mrill  be  made  available  to 
respective  project  directors  upon 
specific  request. 

(3406.17    Qiantawards. 

(a)  General.  Within  the  limit  of  funds 
available  for  such  purpose,  the 
authorized  departmental  officer  shall 
make  project  ^ants  to  those  responsible, 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  in  the 
announced  targeted  need  areas  imder 
the  evaluation  criteria  and  procedures 
set  forth  in  this  part.  The  beginning  of 
the  project  period  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support.  All  hinds  granted  under  this 
part  shall  be  expended  solely  for  the 
purpose  for  which  the  funds  are  granted 
in  accordance  with  the  approved 
application  and  budget,  die  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  applicable  Federal  cost 
principles,  and  me  Department's 
Uniform  Federal  Assistance  Regulations 
(7  CFR  part  3015). 

(b)  Organizational  management 
information.  Specific  management 
information  relating  to  a  proposing 
institution  shall  be  submitted  on  a  one- 
time basis  prior  to  the  award  of  a  project 
grant  identified  imder  this  part  if  such 
information  has  not  been  provided 
previously  under  this  or  another 
program  for  which  the  sponsoring 
agency  is  responsible.  Copies  of  the 
forms  used  to  fulfill  this  requirement 
will  be  sent  to  the  proposing  institution 
by  the  sponsoring  agency  as  part  of  the 
pre-award  process. 

(c)  Notice  of  grant  award.  The  grant 
award  document  shall  include  at  a 
minimiun  the  following: 

(1)  Legal  name  and  address  of 
performing  organization. 

(2)  Title  of  project. 

(3)  Name(s)  and  address(es)  of  project 
director(s). 

(4)  Identifying  grant  number  assi^ed 
by  the  Department. 

(5)  Project  period,  which  specifies 
how  long  the  Department  intends  to 
support  the  effort  without  requiring 
reapplication  for  funds. 

(6)  Total  amoimt  of  Federal  financial 
assistance  approved^uring  the  project 
period. 

(7)  Legal  authority(ies)  under  which 
the  grant  is  awarded. 


(8)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award. 

(9)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  this 
particular  project  grant. 

(d)  Obligation  of  the  Federal 
Government.  Neither  the  approval  of 
any  application  nor  the  award  of  any 
project  grant  shall  legally  commit  or 
obligate  CSREES  or  the  United  States  to 
provide  fiuther  support  of  a  project  or 
any  portion  thereof. 

$3406.18    Uae  of  funda;  changes. 

(a)  Delegation  of  fiscal  responsibility. 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

(b)  Change  in  project  plans.  (1)  "Hie 
permissible  changes  by  the  grantee, 
project  directors),  or  other  key  project 
personnel  in  the  approved  project  grant 
shall  be  limited  to  dianges  in 
methodology,  techniques,  or  other 
aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  or  the  project 
director(s)  are  uncertain  as  to  whether  a 
change  complies  with  this  provision, 
the  question  must  be  referred  to  the 
Department  for  a  final  determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
authorized  departmental  officer  prior  to 
effecting  such  changes.  In  no  event  shall 
requests  for  such  changes  be  approved 
that  are  outside  the  scope  of  the 
approved  project. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
authorized  departmental  officer  prior  to 
effecting  such  changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  authorized 
departmental  officer  prior  to  effecting 
such  transfers. 

(c)  Changes  in  project  period.  The 
project  period  may  be  extended  by  the 
authorized  departmental  officer  without 
additional  financial  support  for  such 
additional  period(s)  as  the  authorized 
departmental  officer  determines  may  be 
necessary  to  complete  or  fulfill  the 
purposes  of  an  approved  project. 


However,  due  to  statutory  restriction,  no 
grant  may  be  extended  beyond  five 
years  from  the  original  start  date  of  the 
grant.  Grant  extensions  shall  be 
conditioned  upon  prior  request  by  the 
grantee  and  approval  in  writing  by  the 
authorized  departmental  officer. 

(d)  Changes  in  approved  budget. 
Changes  in  an  approved  budget  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  authorized 
departmental  officer  prior  to  instituting 
such  changes  if  the  revision  will: 

(1)  Involve  transfers  of  amounts 
budgeted  for  indirect  costs  to  absorb  an 
increase  in  direct  costs; 

(2)  Involve  transfers  of  amounts 
budgeted  for  direct  costs  to 
accommodate  changes  in  indirect  cost 
rates  negotiated  during  a  budget  period 
and  not  approved  when  a  grant  was 
awarded;  or 

(3)  Involve  transfers  or  expenditiues 
of  amounts  requiring  prior  approval  as 
set  forth  in  the  applicable  Federal  cost 
principles.  Departmental  regulations,  or 
in  the  grant  award. 

$3406.19    Monitoring  progreae  of  hmded 
pfoietti 

(a)  During  the  tenure  of  a  grant, 
project  directors  must  attend  at  least  one 
national  project  directors  meeting,  if 
offered,  in  Wiishington,  D.C.  or  any 
other  announced  location.  The  purpose 
of  the  meeting  will  be  to  discuss  project 
and  grant  management,  opportunities 
for  collaborative  efforts,  future 
directions  for  education  reform,  and 
opportimities  to  enhance  dissemination 
of  exemplary  end  products/ results. 

(b)  An  Annual  Performance  Report 
must  be  submitted  to  the  USDA  program 
contact  person  within  90  days  after  the 
completion  of  the  first  year  of  the 
project  and  annually  thereafter  during 
the  life  of  the  grant.  (Generally,  the 
Annual  Performance  Reports  should 
include  a  summary  of  the  overall 
progress  toward  project  objectives, 
current  problems  or  unusual 
developments,  the  next  year's  activities, 
and  any  other  information  that  is 
pertinent  to  the  ongoing  project  or 
which  may  be  specified  in  the  terms  and 
conditions  of  the  award. 

(c)  A  Final  Performance  Report  must 
be  submitted  to  the  USDA  program 
contact  person  within  90  days  after  the 
expiration  date  of  the  project.  The 
expiration  date  is  specified  in  the  award 
documents  and  modifications  thereto,  if 
any.  Generally,  the  Final  Performance 
Report  should  be  a  summary  of  the 
completed  project,  including:  A  review 
of  project  objectives  and 
accomplishments;  a  description  of  any 
products  and  outcomes  resulting  from 
the  project;  activities  undertaken  to 
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diflseminate  products  and  outcomes; 
partnenirips  and  Qoliaborative  ventures 
that  resalted  firom  the  proiect;  future 
initiatives  that  sni  planned  as  a  result  of 
the  prelect:  the  in^nct  of  the  prefect  tm 
the  pn^ect  diractoHs).  the  institution, 
and  the  food  «id  Agricultural  sdenoes 
higher  educMi<m  ^ystem;  and  data  on 
project  personnel  ahd  beneficiaries.  The 
Final  Psrfonnanc^  Report  should  be 
accompanied  by  s^ples  or  copies  of 
any  products  or  publications  resulting 
htMn  or  developed  by  the  project.  The 
Final  Performance  Report  must  also 
contain  any  other  information  %vhich 
may  be  qiecified  iti  the  terms  and 
conditions  of  the  4ward. 


Several  other  F^eral  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  part  These 
include  but  are  not  limited  to: 

7  CFR  part  1  Subpart  A— USDA 
implementation  of  Freedom  of  Infomation 
Act 

7  CFR  part  3— USpA  bnplementation  of 
OMB  Circular  No.  At-129  regarding  debt 
collection. 

7  CFR  part  IS,  Subpart  A— USDA 
implementation  of  Title  VI  of  the  Qvil  Rights 
Act  of  1964,  as  ameqded. 

7  CFR  part  3015— iuSOA  Unifonn  Federal 
Aasistanoe  Regulatiois,  implementing  CMB 
directives  (i.e.,  Qrcular  Nos.  A-21  and  A- 
122)  and  incorporatltig  provisions  of  31 
U.S.C  6301-0308  (f^erly  the  Federal  Grant 
and  Cooperative  Agieeraeat  Act  of  1977,  Pub. 
L  No.  95-224),  as  well  as  general  policy 
requirements  applicSbie  to  recipients  of 
Departmental  financial  assistanca 

7  CFR  part  3017, 0  amended— 
Govermnentvnde  Ddnrment  Suspension 


(Nonprocurement):  GoverBmentwid» 
Requiriments  for  Drug-Free  Workplace 
(Grants),  implementing  Executive  Order 
12549  on  deoarment  and  suspension  and  the 
Drug-Free  Workplace  Act  of  1988  (41  U.S.C 
701). 

7  CFR  part  3018 — Restrictions  on 
Lobbying,  prohibiting  die  use  of  appropriated 
funds  to  influence  Congress  or  a  Federal 
agency  in  connection  with  the  making  of  any 
Federal  grant  and  other  Federal  contracting 
and  financial  transactions. 

7  CFR  part  3019— USDA  implementation 
of  OMB  Circular  A-110,  Uniform 
Administrative  Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Nonprofit 
Organizations. 

7  CFR  part  3051 — USDA  implementation 
of  OMB  Circular  No.  A-t33  regarding  audits 
of  institutions  of  higher  education  and  othw 
nonprofit  institutions. 

29  U.S.C.  794,  section  504— Rehabilitation 
Act  of  1973.  and  7  CFR  Part  15B  (USDA 
in^lemeatation  of  statute),  prohibiting 
discrimination  based  upon  physical  or 
mental  handicap  in  Federally  assisted, 
programs. 

35  U.S.C  200  et  seq.-^ayh-Dole  Act, 
controlling  allocation  of  ri^its  to  inventions 
made  by  employees  of  small  business  firms 
and  domestic  nonprofit  oiganizatiims, 
including  universities,  in  Federally  assisted 
programs  (implementing  regulations  are 
contained  m  37  CFR  part  401). 


13406,21    Confldamial 


When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  Uie 
Agency's  transactions,  available  to  the 
public  upon  specific  request 
Information  that  the  Seoetary 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Ilierefore.  any 
information  that  the  applicant  wishes  to 


have  goBsidered  as  privileged  should  t^. 
clearly  mariced  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal.  The  ' 
original  copy  of  a  pra^sal  that  does  not 
resuh  in  a  grant  will  be  retained  by  the    • 
Agency  for  a  period  of  one-year.  Other    - 
copies  will  be  destroyed.  Such  a 
proposal  will  be  released  only  with  the 
consent  of  the  applicant  m  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  the  final 
action  thereon.  • 

f3405.22    EvaluatioitorprogfBm. 

Grantees  should  be  aware  that 
CSREES  may.  as  a  part  of  its  own 
program  evaluation  activities,  carry  out 
in-d^pth  evaluations  of  assisted 
activities.  Thus,  grantees  should  be  ^. 
prepared  to  cooperate  with  CSREES ,  ' 
personnel,  or  persons  retained  by     .!^  ^'^  y 
CSREES.  evaluating  the  institutional 
ccmt«(t  and  the  impact  of  any  supported 
project.  Grantees  may  be  asked  to 
provide  general  information  on  any 
students  and  faculty  supported,  in 
whole  or  in  part,  by  a  grant  awarded 
under  this  program;  information  that 
may  be  requested  includes,  but  is  not 
limited  to.  standardized  academic 
achievement  test  scores,  ^ade  poini 
average,  academic  standing,  career 
patterns,  age.  race/ethnidty.  gender,  .   -7 
citizmiship.  and  disability. 

Done  at  Washington,  DC;  this  11th  day  of 
December,  1995. 
Colieii  HefleiaB, 

Acting  Administrate.  Coopaative  State  ^ 
Research,  Education,  and  Extension  Service. 
(FR  Doc  95-30626  Filed  12-18-95: 8:45  am] 
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NUCLEAR  REGULATORY 
COMM»SION 

lOCFRPartSO 
RIN31S»^D97 

Fracture  Toughne*  Requiramants  for 
Light  Walar  Raaetor  Presaure  Vaaaals 

AQBICY:  Nuclear  Regulatory 
Commission.  ! 

ACTK3N:  Final  rule.  ' 

summary:  The  Nuclsar  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  for  light^water-cooled 
nuclear  power  plants  to  clarify  several 
items  related  to  the  (fracture  toughness 
requirements  for  reactor  pressure 
vessels  (RPV).  The  amendments  will 
clarify  the  pressurised  thermal  shock 
(PTS)  requirements,  make  changes  to 
the  Fracture  Toughaess  Requirements 
and  the  Reactor  Vessel  Material 
Surveillance  Program  Requirements, 
and  provide  new  requirements  for 
thermal  annealing  qf  a  reactor  pressure 
vessel. 

EFFECTIVE  DATE:  Jantiary  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alfred  Taboada,  Division  of  Engineering 
Technology,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-00001,  telephone:  (301)  415- 
6014. 

SUPPLBMBfTARY  INFORMATION:  On 
October  4, 1994  (59  FR  50513),  the  NRC 
published  in  the  Federal  Register  a 
proposed  amendment  to  clarify  several 
items  related  to  fraqture  toughness 
requirements  for  reactor  pressure 
vesseb  (RPV)  and  ts  add  a  new  section 
on  thermal  annealing  of  a  reactor  vessel 
to  10  CFR  Part  50.   , 

Background  I 

Maintaining  the  4ructural  integrity  of 
the  reactor  pressure  vessel  of  light- 
water-cooled  reactors  is  a  critical 
concern  related  to  the  safe  operation  of 
nuclear  power  plants.  To  assure  the 
structural  integrity  of  RPVs,  NRC 
regulations  and  regvlatory  guides  have 
been  developed  to  provide  analysis  and 
measurements  methods  and  procedures 
to  establish  that  eadi  RPV  has  adequate 
safety  margin  for  continued  operation. 
Structural  integrity  of  a  RPV  is  generally 
assured  throu^  a  fiacture  mechanics 
evaluation,  includiSg  measurement  or 
estimation  of  the  fracture  toughness  of 
the  materials  which  compose  the  RPV. 
However,  the  fracti|re  toughness  of  the 
RPV  materials  varies  with  time.  As  the 
plant  operates,  neutrons  escaping  from 
the  reactor  core  impact  the  vessel 
beltline  materials  (e.g.  the  materials  that 


siuTound  the  reactor  core),  causing 
embrittlement  of  those  materials.  The 
NRC's  regulations  and  regulatory  guides 
related  to  RPV  integrity  provide  the 
criteria  and  methods  needed  to  estimate 
the  extent  of  the  embrittlement.  to 
evaluate  the  consequences  of  the 
embrittlement  in  terms  of  the  structural ' 
integrity  of  the  RPV,  and  to  provide 
methods  to  mitigate  the  deleterious 
effects  of  the  embrittlement. 

The  NRC  has  several  regulations  and 
regulatory  guides  that  establish  criteria 
and  procedures  for  assuring  the    ' 
structural  integrity  of  RPVs.  With  the 
addition  of  the  thermal  annealing 
requirements  in  this  rule  and  several 
regulatory  guides,  the  regulatory 
documents  contribute  to  a 
comprehensive  set  of  regulations  and 
regulatory  guidance  pertaining  to  RPV 
integrity. 

This  final  rule  adds  requirements  for 
thermal  aimealing  of  the  RPV  as  a 
method  for  mitigating  the  effects  of 
neutron  irradiation  (10  CFR  50.66)  and 
amends  the  following: 

1.  The  Pressurized  Thermal  Shock 
(PTS)  rule  (10  CFR  50.61). 

2.  Appendix  G  of  10  CFR  Part  50. 
"Fracture  Toughness  Requirements." 

3.  Appendix  H  of  10  CFR  Part  50, 
"Reactor  Vessel  Material  Surveillance 
Program  Requirements." 

Overview  of  the  Final  Rule 

PTS  Rule  (10  CFR  50.61) 

This  amendment  to  the  PTS  rule 
makes  three  chAnges: 

1.  The  rule  incorporates  in  total,  and 
therefore  makes  binding  by  rule,  the 
method  for  determining  the  reference 
temperature.  RTnot-,  including 
treatment  of  the  unirradiated  RTndt 
value,  the  margin  term,  and  the  explicit 
definition  of  "credible"  surveillance 
data,  which  is  ciurently  described  in 
Regulatory  Guide  1.99,  Revision  2.  . 

2.  The  section  is  restructured  to 
improve  clarity,  with  the  requirements 
section  giving  only  the  requirements  for 
the  value  for  the  reference  temperature 
for  end  of  life  fluence,  RTpts.  The 
method  for  calculating  RTpts  is  moved 
to  a  new  paragraph  of  the  rule. 

3.  Thermal  annealing  is  identified  as 
a  method  for  mitigating  the  effects  of 
neutron  irradiation,  thereby  reducing 

RTpTS. 

Thermal  Annealing  Rule  (10  CFR  50.66) 

The  thermal  annealing  rule.  10  CFR 
50.66,  provides  a  consistent  set  of 
requirements  for  the  use  of  thermal 
annealing  to  mitigate  the  efiiects  of 
neutron  irradiation  and  replaces  the 
requirements  for  annealing  in  the 
current  Appendix  G  of  10  CFR  Part  50. 


The  final  rule  requires,  prior  to 
initiation  of  thermal  annealing, 
submittal  of  a  Thermal  Annealing 
Report  containing:  (1)  A  Thermal 
Aimealing  Operating  Plan,  (2)  a 
Requalification  Inspection  and  Test 
Program,  (3)  a  Fracture  Toughness 
Recovery  and  Reembrittlement  Trend 
Assurance  Program,  and  (4) 
Identification  of  Unreviewed  Safety 
Questions  and  Technical  Specifications 
Qianges.  The  report  must  be  submitted 
at  least  3  years  before  the  date  at  which 
the  limiting  fracture  toughness  criteria 
in  50.61  and  Ap(>endix  G  to  Part  50 
would  be  exceeded.  This  3-year  period 
is  specified  to  provide  the  NRC  staff 
with  sufficient  time  to  review  the 
thOTmal  annealing  program.  Under 
§  50.66(a),  the  NRC  will,  within  three 
years  of  submission  of  a  licensee's 
Thermal  Annealing  Report,  document 
its  views  on  the  plan,  including  whether 
thermal  aimealing  constitutes  an 
unreviewed  safety  question. 

In  order  to  provide  for  public 
participation  in  the  regulatory  process. 
Section  50.66(f)(1)  requires  that  the  NRC 
hold  a  public  meeting  a  minimum  of  30 
days  before  the  licensee  starts  to  thermal 
anneal  the  reactor  vessel.  The 
Commission  will  notify  and  solicit 
comments  from  cognizant  local  and 
state  governments,  and  will  publish  a 
notice  in  the  Federal  Register  and  in  a 
forum,  such  as  local  newspapers,  which 
is  readily  accessible  to  individuals  in 
the  vicinity  of  the  site,  in  order  to  solicit 
comments  bom  the  public. 

The  thermal  annealing  operating  plan 
must  include  an  evaluation  of  the  efi^ects 
of  temperature,  and  of  mechanical  and 
thermal  stresses  on  the  reactor  and 
associated  equipment  such  as 
containment,  the  biological  shield,  and 
attached  piping,  to  demonstrate  that  the 
operability  of  the  reactor  will  not  be 
detrimentally  affected.  The  bounding 
conditions  of  the  temperatures  and 
times  used  in  this  analysis  define  the 
proposed  annealing  conditions.  If  these 
conditions  are  exceeded  during  the 
vessel  annealing,  then  the  evaluation 
would  no  longer  be  valid,  and  the 
acceptability  of  the  actual  vessel 
annealing  would  have  to  be 
demonstrated  as  discussed  below  in  the 
next  paragraph. 

Upon  completion  of  the  thermal 
annealing,  the  licensee  must  confirm  in 
writing  to  the  Director,  Office  of  Nuclear 
Reactor  Regulation  (NRR).  that  the 
thermal  annealing  was  performed  in 
accordance  with  the  Thermal  Annealing 
Operating  Plan  and  the  Requalification 
Inspection  and  Test  Program.  Within  IS 
days  of  the  licensee's  written 
confirmation  that  the  thermal  annealing 
was  completed  in  accordance  with  the 


Thermal  Annraiing  Plan,  and  prior  to 
restart,  the  NRC  shall:  (1)  Briefly 
document  whether  the  thermal 
annealing  was  performed  in  compliance 
with  the  licensee's  Thermal  Annealing 
Operating  Plan  and  the  Requalification 
Inspection  and  Test  Program,  with  the 
documentation  to  be  placed  in  the  NRC 
public  document  room,  and  (2)  hold  a 
public  meeting  to:  (1)  permit  the 
licensee  to  explain  the  results  of  the 
reactor  vessel  annealing  to  the  NRC  and 
the  public.  (2)  allow  the  NRC  to  discuss 
its  inspection  of  the  reactor  vessel 
annealing,  and  (3)  provide  an 
opportunity  for  the  public  to  comment 
to  the  NRC  on  the  thermal  annealing. 
The  licensee  may  restart  its  reactor  after 
the  meeting  has  been  completed,  unless 
the  NRC  orders  otherwise.  Within  45 
days  of  the  licensee's  written 
confirmation  that  the  thermal  annealing 
was  completed  in  accordance  with  the 
Thermal  Annealing  Operating  plan  and 
the  Requalification  Inspection  and  Test 
Program,  the  NRC  staff  shall  complete 
full  documentation  of  the  NRC's 
insi>ection  of  the  licensee's  annealing 
process  and  place  the  documentation  in 
the  Public  Document  Room. 

If  the  thermal  annealing  was 
completed  but  not  performed  in 
accordance  with  the  Thermal  Annealing 
Operating  Plan  and  the  Requalification 
Inspection  and  Test  Program,  including 
the  bounding  conditions  of  the 
temperature  and  times  as  discussed 
above,  the  licensee  must  submit  a 
summary  of  lack  of  compliance  and  a 
justification  for  subsequent  operations. 
The  licensee  must  also  identify  any 
changes  to  the  facility  which  are 
attributable  to  the  noncompliances 
which  constitute  unreviewed  safety 
questions  and  any  changes  to  the 
technical  specifications  which  are 
required  for  operation  as  a  result  of  the 
noncompliances.  This  identification 
does  not  relieve  the  licensee  from 
complying  with  applicable  requirements 
of  the  Commission  regulations  and  the 
operating  license,  and  if.  as  a  result  of 
the  annealing  operation,  these 
requirements  cannot  be  met.  the 
licensee  must  obtain  the  appropriate 
exemption  per  10  CFR  50.12.  If 
unreviewed  safety  questions  or  changes 
to  technical  specifications  are  not 
identified  as  necessary  for  resumed 
operation,  the  licensee  may  restart  after 
the  NRC  staff  places  a  summary  of  its 
inspection  of  the  thermal  annealing  in 
the  Public  Document  Room,  and  the 
NRC  holds  a  public  meeting  on  the 
thermal  annealing.  On  the  other  hand,  if 
unreviewed  safety  questions  or  changes 
to  technical  specifications  are  identified 
as  necessary  for  resumed  operation,  the 


licensee  may  restart  only  after  the 
Director  of  NRR  authorizes  restart,  the 
summary  of  the  NRC  staff  inspection  is 
placed  in  the  public  document  room, 
and  a  public  meeting  on  the  thennal 
annealing  is  held. 

The  final  Thennal  Annealing  Rule 
also  sets  forth  the  requirements  that  a 
licensee  must  follow  if  the  thermal 
annealing  was  terminated  prior  to 
completion.  In  general,  the  process  and 
requirements  for  partial  annealing  are 
analogous  to  the  situations  where  the 
thermal  annealing  was  completed;  viz.. 
where  the  partial  annealing  was 
otherwise  performed  in  compliance 
with  the  Thermal  Annealing  Operating 
Plan  and  relevant  portions  of  the 
Requalification  Inspection  and  Test 
Program,  the  licensee  submits  written 
confirmation  of  such  compliance  and 
may  restart  following,  inter  alia,  holding 
of  a  public  meeting  on  the  annealing.  By 
contrast,  where  the  partial  annealing 
was  not  performed  in  accordance  with 
the  Thermal  Annealing  Gyrating  Plan 
and  relevant  portions  of  the 
Requalification  Insftection  and  Test 
Program,  the  licensee  is  required  to 
submit  a  summary  of  lack  of  compliance 
and  a  justification  for  subsequent 
operations,  and  identify  any  changes  to 
the  facility  which  are  attributable  to  the 
noncompliances  which  constitute 
unreviewed  safety  questions  and 
changes  to  the  technical  specifications 
which  are  required  for  operation  as  a 
result  of  the  noncompliances  with  the 
Thermal  Annealing  Operating  Plan  and 
relevant  portions  of  the  Requalification 
Inspection  and  Test  Program.  If 
Unreviewed  Safety  Questions  and/or 
changes  to  technical  specifications  are 
identified  as  necessary  for  resumed 
operation,  the  licensee  may  restart  only 
after  the  Director  of  NRR  authorizes 
restart  and  the  public  meeting  on  the 
thermal  annealing  is  held. 

Every  licensee  mat  either  completes  a 
thermal  annealing  or  terminates  an 
annealing  but  elects  to  take  full  or 
partial  credit  for  the  annealing  shall 
provide  a  Thermal  Annealing  Results 
Report  detailing:  (1)  The  time  and 
temperature  profile  of  the  actual  thermal 
anneal,  (2)  the  post-anneal  RTndt  and 
Charpy  upper  shelf  energy  values  of  the 
reactor  material  to  be  used  in 
subsequent  operations,  (3)  the  projected 
post-anneal  reembrittlement  trends  for 
both  RTndt  and  Charpy  upper-shelf 
energy,  and  (4)  the  projected  values  of 
RTpTs  and  Charpy  upper-shelf  energy  at 
the  end  of  the  proposed  period  of 
operation  addressed  in  the  application. 
Tlie  report  must  be  submitted  within 
three  months  of  completing  the  thermal 
anneal,  unless  an  extension  is 
authorized  by  the  Director,  NRR. 


Two  items  of  particular  importance  to 
the  overall  annealing  are  the  recovery  of 
fracture  toughness  and  the  degree  of 
reembrittlement  of  the  RPV  beltline 
materials.  This  final  rule  provides 
alternative  methods  for  determining 
these  values,  ranging  fix)m  assessments 
using  plant-specific  materials  to  an 
assessment  using  a  generic  computation. 

Two  methods  provided  for  evaluating 
annealing  recovery  are  experimental 
methods  to  determine  plant-specific 
annealing  recovery,  and  a  third  method 
is  a  generic  computational  method. 
Experimental  methods  and  the 
computational  method  are  also  provided 
for  estimating  recovery  of  RTndt  and 
Charpy  upper-shelf  energy  of  the 
beltline  materials.  The  experimental 
methods  for  estimating  recovery  of 
RTndt  and  the  Charpy  upper-shelf 
energy  utilize  either  surveillance 
program  specimens  or  material  removed 
from  the  vessel  beltline.  The 
experimental  methods  provide  a  plant- 
specific  estimate  of  recovery,  rather  than 
the  generic  value  evaluated  from  the 
computational  method.  This  final  rule 
requires  that  surveillance  specimens 
from  "credible"  surveillance  programs 
must  be  used  to  develop  plant-specific 
recovery  data,  if  such  specimens  are 
available.  This  final  rule  does  not 
require  the  removal  of  material  from  the 
RPV  beltline  to  permit  plant-specific 
evaluation  of  recovery. 

As  described  previously,  the 
computational  method  requires 
appropriate  justification. 

Post  anneal  reembrittlement  trends  of 
both  the  RTjvor  and  the  Charpy  upper 
shelf  energy  must  be  estimated  and 
monitored  using  a  surveillance  program 
described  in  the  Thermal  Annealing 
Report. 

The  reactor  pressure  vessel  is  perhaps 
the  most  important  single  component  in 
the  reactor  coolant  system.  As  such, 
ensuring  its  integrity  is  a  fundamental 
element  of  plant  safety.  Thermal 
annealing  is  a  positive  action  that  could 
be  taken  to  reduce  the  level  of 
embrittlement  in  the  pressure  vessel 
beltline  and.  thereby,  improve  the 
ability  of  a  pressure  vessel  to  withstand 
accident  loadings.  While  thermal 
annealing  is  a  positive  action,  there  are 
numerous  complex  technical  questions 
regarding  its  application  in  the  U.S.  that 
are  unanswered. 

Thermal  annealing  of  a  commercial 
reactor  pressure  vessel  has  never  been 
accomplished  in  the  United  States. 
Thermal  annealing  has  been 
successfully  employed  in  Eastern 
Europe  and  Russia  on  Russian-designed 
pressure  vessels.  However,  there  are 
significant  differences  between  the  U.S. 
and  Russian  designs  in  terms  of  the 
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geometry  of  the  pr^ure  vessels,  the 
attached  piping,  a»d  the  surrounding 
structures.  The  staff  has  observed  one  of 
these  annealing  operations.  While 
informative,  the  Eist  European  and 
Russian  experience  does  not  provide 
answers  to  aU  of  tlte  potential  questions 
related  to  anneaiii^  of  U.S.  designed 
pressure  vessels.    ' 

Research  analyses  performed 
previously  indicated  the  potential  for 
plastic  deformation  of  the  main  coolant 
piping  for  a  typical  U.S.  plant  design 
and  anticipated  amealing  conditions. 
There  are  also  questions  regarding  how 
thermal  growth  of  the  pressure  vessel  is 
treated,  and  the  adequacy  of  the  thermal 
and  stress  analysef  used  to  predict 
response  of  the  overall  system  under 
thermal  aiuiealing  {conditions. 
Additionally,  there  may  be  questions  in 
other  areas  such  as  temperature  limits 
for  the  concrete  stfuctures,  and  potential 
radiological  hazards  associated  with 
removing  and  storing  the  reactor 
internals  during  tl^e  annealing  process, 
and  fire  hazards  associated  with  heating 
the  vessel. 

Recognition  of  tpe  numerous  complex 
technical  questione  related  to  thermal 
annealing,  and  of  the  pcrtential  benefits 
Iot  operating  nuclear  power  plants,  has 
resulted  in  a  cooperative  effort,  funded 
by  the  U.S.  Depaittnent  of  Energy  and 
the  industry,  to  peHbrm  Annealing 
Demonstration  Projects.  Projects  are 
planned  to  demonstrate  two  different 
annealing  processes,  evaluating  heater 
designs  and  vessel  designs.  It  is 
anticipated  that  this  annealing 
demonstration  prdjects  will  answer 
many  of  the  generic  questions  regarding 
thermal  annealingiof  U.S.  pressiue 
vessel  and  piping  designs. 

The  thermd  amiealing  report, 
required  by  the  thermal  annealing  rule, 
is  designed  to  facilitate  a  detailed 
review  by  the  licensee  of  plant-speciBc 
questions  and  considerations  in 
performing  a  thermal  annealing.  The 
proposed  rule  specifically  discusses  the 
potential  for  unrefiewed  safety 
questions  and  technical  specification 
dianges  that  may  result  from  or  be 
related  to  thermal  annealing  of  the 
reactor  pressure  vessel.  With 
completion  of  the  demonstration 
projects  and  as  the  staff  and  industry 
gain  experience  with  thermal  annealing, 
many  of  the  issues  related  to  annealing 
will  be  better  understood  and  related 
questions  will  be  Answered.  However, 
until  this  experiertce  is  realized,  the 
staff  will  critically  review  licensee 
determinations  regarding  unreviewed 
safety  questions  atid  the  need  for 
technical  specification  changes 
associated  with  e^ch  proposed  thermal 
annealing. 


The  thermal  annealing  rule  has  been 
structured  to  provide  time  for  the  staff 
to  thoroughly  review  the  licensee's 
annealing  plan  and  determination 
regarding  unreviewed  safety  questions 
and  the  need  for  technical  specification 
changes.  If  the  staff  identifies  an 
unreviewed  safety  question  or  the  need 
for  a  technical  specification  change,  the 
licensee  would  be  so  notified  and  the 
existing  NRC  regulatory  practices  would 
be  invoked  to  address  the  issues. 

Appendix  G  of  10  CFR  Part  50 

Appendix  G  of  10  CFR  Part  50 
specifies  fracture  toughness 
requirements  for  ferritic  materials  of 
pressure-retaining  components  of  the 
reactor  coolant  pressure  boundary  of 
light-water-cooled  nuclear  power 
reactors.  These  requirements  provide 
adequate  margins  of  safety  during  any 
condition  of  normal  operation, 
including  anticipated  operational 
occurrences  and  system  hydrostatic 
tests.  The  amendments  to  Appendix  G 
are  principally  of  a  clarifying  or  a 
restructuring  nature.  Requirements  for 
"voliunetric  inspection"  and 
"additional  evidence  of  fracture 
toughness"  have  been  removed  because 
they  were  unnecessary,  given  the 
inspection  and  performance 
demonstration  programs  currently 
required  under  10  CFR  50.55a.  The 
"additional  evidence  of  fracture 
toughness"  requirement  in  Section 
V.C.2  is  incorporated  in  the  "equivalent 
margins"  analysis  in  Section  IV. A.  1  as 
a  provisional  method  for  developing 
fracture  toughness  data  needed  for  that 
analysis. 

The  pressiue-temperature  and 
minimum  permissible  temperature 
requirements  in  Section  IV  have  been 
restructured.  The  principal  feature  is  the 
addition  of  a  table  which  summarizes 
the  pressure-temperature  limit 
requirements  and  minimum 
temperatiue  requirements  as  a  function 
of  the  plant  operating  condition,  the 
vessel  pressure,  whether  fuel  is  in  the 
vessel,  and  whether  the  core  is  critical. 
In  addition.  Section  IV  has  been 
reworded  to  clarify  the  minimum 
permissible  temfwrature  requirement  by 
indicating  the  criteria  for  use  in 
determining  the  location  in  the 
component  or  material  which  must 
satisfy  the  minimum  temperature 
requirement.  This  minimum 
temperature  is  defined  in  Section  IV  as 
the  metal  temperature  of  the  controlling 
material  in  the  region  which  has  the 
least  favorable  combination  of  stress  and 
temperature  for  the  appropriate  plant 
condition.  An  explicit  statement  has 
been  added  to  require  that  pressure  and 
leak  tests  of  the  reactor  pressure  vessel 


required  by  Section  XI  of  the  American 
Society  of  Mechanical  Engineers  Boiler 
&  Pressure  Vessel  (B&PV)  Code  (ASME 
Code)  must  be  completed  before  the  ■ 
core  is  critical. 

The  requirement  that  all  pressure  and 
leak  tests  of  the  RPV  required  by  Section 
XI  of  the  ASME  Code  must  be 
completed  before  the  core  is  critical  is 
intended  to  prohibit  the  use  of  nuclear 
heat,  i.e.,  core  criticality,  in  the  conduct 
of  ASME,  Section  XI  pressure  and  leak 
tests.  The  use  of  nuclear  heat  before  the 
completion  of  such  tests  is  not 
consistent  with  basic  defense-in-depth 
nuclear  safety  principle  for  several 
reasons,  including  the  hindrance  of 
finding  leaks  with  the  vessel  at  such  a 
high  temperature  and  the  potential  for 
exacerbating  the  consequences  of  a 
vessel  ruptiue  (in  the  extremely 
unlikely  event  that  it  should  occur)  by 
having  the  core  critical.  The  explicit 
prohibition  of  nuclear  heat  in  these 
xases  was  discussed  in  a  letter  to 
Messrs.  Reynolds  and  Stenger  of  the 
Nuclear  Utility  Backfitting  and  Reform 
Group  bom  James  M.  Taylor,  Executive 
Director  of  Operations,  dated  February 
2, 1990. 

The  current  requirements  in  10  CFR 
Part  50,  Appendix  G,  Section  V.  D.  with 
respect  to  reactor  vessel  thermal 
annealing  are  being  replaced  by  a 
sentence  which  references  the  new 
Thermal  Annealing  rule,  10  CFR  50.66. 

Appendix  H  of  10  CFR  Part  50 

Appendix  H  of  10  CFR  Part  50, 
"Reactor  Vessel  Material  Surveillance 
Program  Requirements"  provides  the 
rules  for  monitoring  the  changes  in  the 
fracture  toughness  properties  of  the  RPV 
beltline  materials  due  to  irradiation 
embrittlement  using  a  surveillance 
program.  Appendix  H  references 
American  Society  for  Testing  and 
Materials  (ASTM)  standard  £  185 
("Standard  Practice  for  Conducting 
Surveillance  Tests  for  Light- Water 
Cooled  Nuclear  Power  Reactor  Vessels") 
for  many  of  the  detailed  requirements  of 
surveillance  programs,  and  permits  the 
use  of  integrated  surveillance  programs, 
wherein  surveillance  program  capsules 
for  one  reactor  are  irradiated  in  another 
reactor. 

Integrated  siu^eillance  programs  are 
permitted  under  Section  II.C  of 
Appendix  H  of  10  CFR  Part  50.  One 
provision  of  this  section  is  that  "the 
amount  of  testing  may  be  reduced  if  the 
initial  results  agree  with  predictions." 
This  provision  was  deleted,  although 
previous  authorizations  granted  by  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  continue  in  effect. 

A  second  change  to  Appendix  H 
restructures  Section  II.C  to  clarify  the 
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requirements  for  integrated  surveillance 
prozrams. 

Tne  other  principal  change  to 
Appendix  H  clarifies  the  version  of 
ASTM  Standard  E  185  that  applies  to 
the  variotis  portions  of  the  surveillance 
programs.  Appendix  H  recognizes  the 
need  to  separate  smveillance  programs 
into  two  essential  parts,  specifically  the 
design  of  the  program  and  the 
subsequent  testing  and  reporting  of 
results  fit>m  the  surveillance  capsules. 
Because  the  design  of  the  surveillance 
program  cannot  be  changed  once  the 
program  is  in  place,  the  requirements 
for  design  of  the  surveillance  program 
are  static  for  each  plant.  However,  the 
testing  and  reporting  requirements  are 
updated  along  with  technical 
improvements  made  to  ASTM  standard 
E185. 

Request  for  Public  Comments 

At  the  request  of  the  Commission,  the 
proposed  rule  contained  a  request  for 
public  comments  on  the  following 
specific  issues  related  to  the  proposed 
regulation  on  thermal  annealing: 

1.  The  technical  adequacy  of  the 
staffs  guidance; 

2.  The  sufficiency  of  the  guidance  and 
criteria  to  support  a  certification  that  if 
satisfied,  a  pkuit  with  an  annealed 
vessel  can  safely  resiune  operation; 

3.  Whether  health  and  safety  concerns 
are  best  served  by  approval  of  the 
thermal  annealing  plan  or  of  readiness 
for  restart; 

4.  The  preferred  regulatory  process 
(including  opportunities  for  public 
participation)  and  the  commenter's 
basis  for  recommending  a  particular 
process;  and 

5.  Whether  there  are  health  and  safety 
issues  concerning  thermal  annealing 
that  cannot  be  addressed  generically 
and  would  warrant  plant-specific 
consideration. 

The  supplementary  information 
section  of  the  proposed  rule  also 
discussed  the  issue  of  opportunity  for 
public  participation  in  regulating 
thermal  annealing  of  pressure  vessels. 

The  response  to  the  request  for  public 
comments  on  these  issues,  along  with 
other  items,  are  summarized  below. 

Summary  of  Conunents 

The  following  includes  a  summary  of 
the  comments  received  on  the  proposed 
rule,  on  the  five  issues  identified  by  the 
Commission,  and  on  the  options  for 
public  participation  in  thermal 
annealing. 

Comments  were  received  from  nine 
separate  sources.  These  sources  consist 
of  five  utilities,  the  Nuclear  Energy 
Institute  (NEI),  the  Nuclear  Utility 
Backfitting  and  Reform  Group 


(NUBARG)  represented  by  the  firm 
Winston  &  Strewn,  one  public  citizens 
group  (Ohio  Citizens  for  Responsible 
Energy  (OCRE)),  and  one  nuclear  steam 
system  supplier  (NSSS). 

NEI  provided  detailed  comments  on 
10  CFR  50.61, 10  CFR  50.66,  Appendix 
G  to  10  CFR  Part  50,  and  Appendix  H 
to  10  CFR  Part  SO.  responded  to  the 
request  for  comments  on  the  five  issues 
related  to  thermal  annealing  and 
included  detailed  comments  on  the 
opportunities  for  public  participation, 
llie  five  utilities  and  die  NSSS 
endorsed  the  NEI  comments.  Three  of 
the  five  utilities  provided  additional 
comments  on  10  CFR  50.61;  one  of  the 
five  utilities  provided  additional 
comments  on  10  CFR  Part  50,  Appendix 
G;  two  of  the  utilities  provided 
additional  comments  on  10  CFR  Part  50, 
Appendix  H;  and  one  of  the  five  utilities 
disa^eed  with  the  NEI  position  on  the 
opportunity  for  public  participation  and 
submitted  a  separate  comment.  OCRE 
provided  comments  on  the  opportunity 
for  public  participation.  NUBARG 
provided  comments  on  the  backfitting 
aspects  of  the  proposed  rule  and  the 
stafTs  backfit  justification. 

NEI  and  one  of  the  utilities  included 
comments  on  the  Draft  Regulatory 
Guide  DG-1027.  "Format  and  Content 
of  Application  for  Approval  for  Thermal 
Annealing  of  Reactor  Pressure  Vessels," 
that  was  discussed  in  the  proposed  rule. 
These  comments  on  Draft  Regulatory 
Guide  DG-1027  are  being  reviewed  by 
the  NRC  staff  and  will  be  addressed 
separately  in  the  resolution  of 
comments  on  the  regulatory  guide. 

The  NRC  reviewed  the  comments 
received  on  the  proposed  rule,  the 
comments  on  the  five  questions  related 
to  thermal  annealing  and  the  issue  of 
opportunities  for  public  participation. 
Tlie  resolution  of  these  comments  is 
presented  below. 

PTS  Rule  (10  CFR  50.61) 

Sixteen  specific  comments  in  the 
submittals  from  NEI  and  three  utilities 
addressed  10  CFR  50.61.  A  general 
comment  argued  that  both  the  existing 
10  CFR  50.61  and  the  proposed 
modifications  contained  an  excessive 
amount  of  prescriptive  technical  detail 
that  limits  licensee  compliance 
flexibility.  The  commenters  proposed 
that  these  prescriptive  technical  details 
be  removed  from  the  rule  and  placed  in 
a  regulatory  guide.  These  commenters 
suggested  that  the  rule  not  be  issued 
until  it  has  been  written  to  contain  only 
those  requirements  essential  to  regulate 
reactor  pressure  vessel  embrittlement.  A 
number  of  comments  suggested  changes 
that  were  clarifications  to  the  proposed 
rule,  including  proposals  to  clarify  the 


procedure  for  calculating  the  reference 
temperatures  in  the  preservice 
condition,  RTnot,  and,  at  end  of  reactor 
life,  RTpTs.  One  comment  noted  that  the 
proposed  rule  omitted  part  of  the 
procedure  in  Regulatory  Guide  1.99, 
presently  being  applied  by  the  NRC,  that 
permits  adjustments  for  differences  in 
chemistry  between  surveillance  material 
and  the  vessel  material  when  using 
credible  surveillance  data  to  calculate  a 
best  fit  chemistry  factor  for  transition 
temperature  shins  due  to  irradiation. 
Several  comments  proposed  changes  in 
the  criteria  for  establishing  whether 
surveillance  material  data  is  credible 
that  would  result  in  a  less  restrictive 
basis  for  using  surveillance  data  in 
determining  me  transition  temperature 
shift.  The  comments  argued  that  the 
proposed  rule  is  ambiguous  with  respect 
to  the  use  of  information  frvm  other 
sources  that  contain  limiting  material 
for  a  specific  plant  and  that  the  NRC 
must  have  the  flexibility  to  approve  use 
of  such  information  on  a  case-by-case 
basis.  Several  comments  proposed 
limiting  the  basis  for  making  changes  of 
RTpTs  subject  to  the  approval  of  the 
Director,  NRR. 

The  NRC  recognizes  that  10  CFR 
50.61  contains  an  unusual  amount  of 
prescriptive  material  and  that  the 
comments  proposing  simplification 
have  merit.  Some  changes  to  the  rule 
have  been  made  to  provide  flexibility, 
where  appropriate.  The  NRC  staff  is 
evaluating  subsequent  changes  that 
would  be  more  performance  based. 
However,  the  NRC  staff  believes  that 
this  rule,  as  written,  is  needed  to  ensure 
that  plants  apply  the  appropriate 
method  for  determining  RTpts  and  that 
the  appropriate  reference  to  the  thermal 
annealing  rule  be  applied  for  the 
pressurized  thermal  shock  situation. 

A  number  of  clarifications  were  made 
to  the  rule.  The  paragraphs  dealing  with 
the  determination  of  RTpts  were 
modified  to  make  clear  that  RTpts  is  a 
unique,  end  of  life,  case  of  RTndt  and 
to  clarify  the  procedure  for  determining 
these  values.  As  suggested,  the 
adjustment  procedure  was  added  to  the 
rule  to  permit  accounting  for  differences 
in  chemistry  between  surveillance 
materials  and  reactor  vessel  materials 
when  calculating  chemistry  factors. 
With  respect  to  the  plant  specific 
material  surveillance  data  that  is 
permitted  to  be  used  in  a  surveillance 
program,  the  rule  was  modified  to  make 
clear  that  such  data  includes  results 
from  other  plant's  surveillance  programs 
and  test  reactors.  Several  clarifications 
were  made  to  the  criteria  for 
determining  credible  material.  The  NRC 
determined  that  the  requirements  for 
approval  by  the  Director,  NRR.  for 
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cfaangBS  in  RTm  are  appn^idate  and 
should  not  be  modified,  u  -:^'^., 

Thermal  AnneaKng  Rule  (10  CFR  50.66) 

Twelve  individwl  oomments  were 
received  on  the  proposed  Thermal 
Annealing  Rule.  IQ  CFR  50.66.  These 
coounents  included  a  number  of 
suggestions  for  clafification  of  details  of 
the  proposed  rule.  iThree  of  the 
comments  addressed  the  requirements 
that,  after  the  aimeeling  operation,  the 
re«nbrittlement  r&|e  of  the  reactor 
vessel  due  to  neutnon  irradiation  must 
be  estimated  and  must  be  monitored 
using  a  surveillance  program  which 
conforms  to  Appendix  H  of  10  CFR  50, 
"Reactor  Vessel  Materials  Surveillance 
Program."  The  comments  are 
summarized  as  follows: 

(1)  The  supplementary  information 
section  for  the  proposed  rule  is  silent  on 
what  is  accept^leiif  limiting  material  is 
not  available.  The  rule  should  provide 
appropriate  requirements  on  the  method 
for  monitoring  reefibrittlement  after 
annealing  for  thos^  plants  that  do  not 
have  Uipiting  material  for  their 
surveillance  program  and  the 
monitoring  plans  nould  be  consistent 
with  the  preannea|[ng  surveillance 
propam  approved  iby  the  NRC  staff; 

(2)  Appendix  H  does  not  define  an 
acceptaole  post-an|ieal  surveillance 
program,  the  refiar^nce  to  Appendix  H 
should  be  deleted.jand  the  post-anneal 
surveillance  program  should  be  defined 
in  the  annealing  p^n  that  is  approved 
by  the  staff:  and 

(3)  The  term  reeiobrittlement  rate  is 
unclear  as  to  the  period  of  time  to  be 
used  for  its  determjination,  and  a 
wording  change  is  proposed  for  the 
requirement  that  wfould  relate  change  in 
toughness  to  fluence  accumulated  after 
the  anneal. 

Three  of  the  consents  addressed  the 
requirements  in  the  proposed  rule  that 
the  Thermal  Annealing  Operation  Plan 
include  time-temfierature  profiles  which 
refHesent  the  annepling  conditions  that 
may  not  be  exceeded  during  the 
annealing  operatida  and  are  to  be  used 
for  determining  th^  amount  of  recovery 
of  the  fracture  touthness  of  the  material 
due  to  annealing.  The  comments 
suggested  that,  instead  of  a  single  time- 
temperature  profit^,  bounding  time  and 
temperature  conditions  be  established 
for  the  maximum  values  that  would  be 
used  for  thermal  af\d  stress  analysis  and 
to  verify  the  re-quelification  inspection 
and  test  program,  and  the  minimum 
values  that  would  be  used  to  establish 
the  amount  of  recovery  of  fracture 
toughness  and  for'reerabrittlement  rate 
estimates.  The  boending  values  would 
be  based  upon  the  estimated 
uncertainties  in  the  times  and 
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temperatures  and  the  actual  annealing 
amdations  should  tall  within  these 
bounds. 

Two  comments  addressed  the  section 
on  Certification  of  Annealing 
EffiBctivenesa.  One  comment  suggested 
deleting  the  requirement  in  the 
proposed  rule  for  cerdfication  of  the 
annealing  effiactiveness  and  instead 
adding  a  provision  in  the  Thermal 
Annealing  Operating  Plan  that  approval 
prior  to  subsequent  power  operation  be 
required  only  if  the  anneal  was  not 
performed  in  accordance  with  the 
approved  plan.  The  comment  also 
suggested  that,  if  the  licensee  terminates 
the  annealing  before  achieving  the 
specified  time  but  otherwise  maintains 
the  annealing  envelop  such  that  no 
concern  exists  for  stress  or  thermal 
damage,  no  additional  constraints  be 
imposed  on  subsequent  operations  and 
no  credit  be  given  for  annealing.  The 
second  comment  suggested  that  (1)  the 
stafTs  review  of  the  annealing  report 
(certification  report)  need  not  be 
completed  prior  to  reinitiating  power 
operation  if  the  aimeal  was  performed 
in  accordance  with  the  approved 
Thermal  Annealing  Operating  Plan,  (2) 
reporting  and  quantification  of  the 
actual  recovery  results  need  not  be 
reported  unless  the  vessel  was  at  or 
above  the  PTS  screening  criteria  when 
annealing  was  started,  and  (3)  the 
Thermal  Annealing  Operating  Plan 
should  specify  the  minimum  content 
and  a  schedule  for  reporting  the 
annealing  results.  The  commenter 
provided  a  proposed  Ust  of  criteria, 
content,  and  sdiedule  for  reporting  the 
aimealing  results. 

One  comment  stated  that  no  guidance 
was  provided  in  the  proposed  rule  on 
what  constitutes  components  "affected" 
by  the  annealing  operation  that  are 
required  to  be  reported  in  the  Thermal 
Annealing  Operating  Plan.  The 
comment  suggested  alternative  wording 
that  components  to  be  reported  should 
be  structures  and  components  that  are 
expected  to  experience  significant 
temperature  gradient  or  stress  variations 
during  the  thermal  annealing  operation. 
One  comment  suggested  qualifying  the 
provision  in  the  proposed  rule  that  the 
effects  of  localized  high  temperatures 
must  be  evaluated  for  changes  in 
thermal  and  mechanical  properties  of 
the  reactor  vessel  insulation  for  those 
cases  where  such  changes  may  be 
negligible  at  annealing  conditions.  One 
comment  suggested  that  the  use  of 
applicable  material  data,  such  as  data 
from  integrated  surveillance  programs, 
be  an  optional  part  of  the  computational 
methods  for  determining  fracture 
toughness  recovery. 


The  NRC  reviewed  the  comments 
received  on  the  proposed  rule  in  detail. 
After  consideration,  the  NRC  reached 
the  conclusion  that  most  of  the 
comments  are  not  inccmsistent  with  die 
intent  of  the  proposed  rule  and  in  some 
cases  reflect  a  need  for  clarification  of 
die  rule.  In  these  cases,  alternative 
wording  that  clarified  the  intent  of  the 
rule  was  substituted  in  the  text.  With 
respect  to  the  comments  on  the 
requirement  that  reembrittlement  rate 
after  annealing  must  be  monitored  using 
a  surveillance  program,  the  NRC  is 
aware  that  some  plants  do  not  have 
limiting  materials  for  their  existing 
preannealing  surveillance  programs.  For 
these  situations  the  staff  has  approved 
alternative  surveillance  plans  on  a  case- 
by-case  basis.  Clearly,  these  plants  will 
not  have  limiting  material  for 
siuveillance  programs  for  use  in 
determining  reembrittlement  rates  after 
aimealing. 

The  NRC  recognizes  that  Appendix  H 
of  10  CFR  Part  50,  which  is  referenced 
in  this  rule,  does  not  specifically 
address  the  surveillance  of  an  aimealed 

reactor  vessel.  However,  the  

requirements  of  Appendix  H  to  10  CFR 
Part  50  apply  to  all  reactors  including 
the  specific  case  of  an  annealed  reactor 
vessel.  To  clarify  the  surveillance 
requirements  of  an  annealed  plant,  the 
final  rule  has  been  modified  to  include, 
as  suggested,  that  the  post-anneal 
reembritUement  is  to  be  monitored 
using  a  surveillance  program  defined  in 
the  'Hiermal  Annealing  Report  and  that 
the  surveillance  program  miist  conform 
to  the  intent  of  Appendix  H  to  10  CFR 
Part  50. 

The  term  reembrittlement  "rate"  in 
the  proposed  rule  was  intended  to  mean 
the  projected  amount  of  reembritUement 
over  a  specific  fluence  period.  It  is 
recognized  that  reembrittlement  is  not  a 
straight  line  function  of  fluence. 
Determination  of  reembritUement  rate  is 
discussed  in  more  detail  in  Draft 
Regulatory  Guide  1.162,  "Format  and 
Content  of  Report  for  Thermal 
Annealing  of  Reactor  Pressure  Vessels." 
In  Regulatory  Guide  1.162,  the  approved 
method  for  estimating  the 
reembrittlement  rate,  the  lateral  shift 
method,  results  in  the  same 
embrittlement  trend  as  that  used  for  the 
pre-anneal  operating  period.  To  avoid 
confusion  the  term  "rate"  has  been 
changed  to  "trend"  in  the  final  rule  and 
the  regulatory  guide. 

The  NRC  agrees  with  the  comments 
that  the  time  and  temperature  profile 
required  in  the  annealing  operating  plan 
■  should  be  bounding  values.  In  this 
regard.  Regulatory  Guide  DG-1027  calls 
for  the  thermal  annealing  operating  plan 
to  include  identification  of  the 


limitations  and  permitted  variations  in 
temperature,  time,  heatup  and 
cooldown  rate.  For  clarification,  the 
final  rule  has  been  modified  to  use  the 
terms  "bounding  conditions  for  times 
and  temperatures  and  heatup  and 
cooldown  schedules"  to  describe 
conditions  that  may  not  be  exceeded 
during  the  annealing  operation,  and  the 
lower  limit  time  and  temperature  of  the 
actual  anneal  is  used  for  determining 
the  projected  recovery  of  fracture 
to^iness  by  annealing. 

The  NRC  considen  that  the  intent  of 
paragraphs  (c).  Completion  or 
Termination  of  Thermal  Annealing,  and 
(d),  Thwmal  Annealing  Results  Report, 
of  the  final  rule  to  be  consistent  with  the 
two  comments  on  that  subject.  The  final 
rule  does  not  require  that  the  NRC 
approve  restart  following  the  annealing 
operation  if  the  Thermal  Annealing 
Gyrating  Plan  and  the  Requalification 
Inspection  and  Test  Program  was 
complied  with.  The  NRC  accepts  the 
suggestion  that  the  rule  should  be  more 
specific  on  the  items  the  licensee  should 
include  in  the  report  and  has  included 
the  list  in  the  final  rule. 

Finally,  the  NRC  agrees  with  the 
suggestion  to  make  clear  that  a  report  is 
not  required  if: 

(1)  The  licensee  terminates  the  anneal 
prior  to  completion; 

(2)  The  partial  anneal  was  otherwise 
in  accordance  with  the  Thermal 
Annealing  Plan; 

(3)  The  licensee  does  not  elect  to  take 
credit  for  any  recovery.  A  statement  was 
added  to  the  Final  Rule  to  cover  the 
early  termination  situation. 

Tne  NRC  has  accepted  the  suggested 
clarifications  of  what  constitutes  an 
"affected"  component  and  the 
qualification  on  the  requirement  to 
evaluate  changes  in  properties  on 
reactor  vessel  insulation  if  these  are 
negligible.  The  NRC  considers  it 
unnecessary  to  include  a  refisrence  in 
the  rule  to  data  from  integrated 
surveillance  programs  as  an  optional 
part  of  the  computational  methods  to 
determine  fracture  toughness  recovery. 
Generic  computational  methods  for  this 
purpose  are  provided  in  the  Regulatory 
Guide  1.162.  However,  the  final  rule 
does  not  prohibit  use  of  alternative 
methods  if  adequate  justification  is 
provided. 

Appendix  G  to  10  CFR  Part  SO 

Two  comments  were  received  on  the 
Appendix  G  to  10  CFR  Part  50  of  the 
proposed  rule.  The  NEI  comment, 
which  was  endorsed  by  five  utilities  and 
one  NSSS  organization,  included  a  table 
with  six  items  on  Appendix  G.  The 
other  comment  on  Appendix  G  was 
received  from  one  of  the  five  utilities. 


Two  of  the  comments  identified 
typographical  errors  and  suggested  a 
change  in  organization  to  improve 
clarity.  One  of  the  comments  suggested 
revising  the  rule  to  change  the 
definition  of  reference  temperature, 
RTNirr.  for  cases  where  plants  do  not 
have  data  to  comply  wiUi  code 
procedures  for  determining  RTnot-  One 
comment  suggested  a  change  in  the  tiUe 
of  Table  1,  "Pressure  and  Temperature 
Requirements,"  by  adding  to  the  title 
"For  the  Reactor  Pressure  Vessel"  to 
make  clear  that  this  table  does  not  apply 
to  other  components  in  the  reactor 
coolant  pressure  system  and  proposed 
adding  a  footnote  to  the  table  for  the 
same  purpose.  One  comment  identified 
an  error  in  the  minimiun  temperature 
requirements  for  the  hydrostatic  and 
leak  testing  of  the  pressure  vessel 
without  fuel  when  the  vessel  pressure  is 
equal  or  below  20  percent  of  Uie  vessel 
design  pressure.  One  of  the  comments 
suggested  that  two  of  the  entries  in  the 
table  were  new  requirements  when  the 
table  was  intended  to  provide 
clarification.  The  utility's  comment 
disagreed  with  the  proposed  rule  change 
to  prohibit  the  use  of  nuclear  beet  for 
the  performance  of  vessel  leak  and 
hydrostatic  testing.  The  utility 
contended  that  using  nuclear  heat,  by 
providing  a  significant  temperature 
margin  above  the  pressure  and 
temperature  limit  curves,  greaUy 
reduces  the  probability  of  britUe  fracture 
and  should  be  allowed. 

The  NRC  corrected  the  typographical 
errora  and  corrected  the  minimum 
temperature  requirement  for  the 
hydrostatic  and  leak  testing  of  the 
pressure  vessel  at  low  vessel  pressures 
and  without  fuel.  The  tiUe  to  Table  1 
was  changed,  as  suggested,  for 
clarification. 

The  NRC  does  not  agree  with  the 
proposal  to  change  the  definition  of 
RTnot.  The  situation  described  in  the 
comment,  when  data  is  not  available  to 
comply  with  code  procedures,  is 
presently  handled  on  a  case-by-case 
basis  in  accordance  with  MEB  Branch 
position,  MEB  5-2.  The  NRC  staff  does 
not  agree  with  the  comment  that  the  two 
requirements  cited  are  new 
requirements.  Item  2.2.c.  and  Item  2.2.d 
of  Table  1  are  in  the  existing  ASME 
code  requirement  and  in  Paragraph 
IV.A.3.  in  the  rule.  The  NRC  also  does 
not  agree  with  the  utility's  comment 
that  using  nuclear  heat  greatly  reduces 
the  probability  of  brittle  fracture.  The 
reasons  for  this  are  set  forth  in  the 
February  2, 1990,  letter  to  Messrs. 
Reynolds  and  Stenger  of  NUBARG  from 
James  M.  Taylor,  Executive  Director  for 
Operations. 


Appendix  H  to  10  CFR  Part  50 

Three  comments  were  received  on 
Appendix  H  to  10  CFR  50.  The 
comment  from  NEI  was  endorsed  by  the 
five  utilities  and  the  NSSS.  Two  of  the 
five  utilities  submitted  additional 
comments.  NEI  and  one  utility 
commented  that  the  proposed  change  to 
Paragraph  in.B.l,  which  establishes  the 
applicable  edition  of  ASTM  standard  E 
185  for  a  reactor  surveillance  program, 
constituted  a  backfit  that  would  require 
a  substantial  design  change  in  the 
surveillance  program  for  those  plants 
fabricated  to  a  code  edition  prior  to 
1973.  The  other  two  commenters 
suggested  new  changes  to  Appendix  H 
to  10  CFR  Part  50.  One  of  the 
commenters  noted  that  an  existing 
provision  in  Appendix  H  to  10  CFR  Part 
50,  not  part  of  the  proposed  rule  change, 
dealing  with  requirements  for  attaching 
capsule  holders  to  the  vessel  wall  is  a 
reiteration  of  a  requirement  in  the 
ASME  Code  and  should  be  removed. 
The  other  commenter  suggested  a  new 
change  to  Appendix  H  to  10  CFR  Part 
50  to  add  a  statement  to  the  criteria  for 
approval  of  an  integrated  surveillance 
program  that  would  permit  the  use  of 
surveillance  specimens  for  extension  of 
license  purposes.  The  commenter  also 
suggested  that  there  is  an  apparent 
conflict  between  Paragraph  liQ.C.2.  and 
Paragraph  III.C.3.  that  address 
requirements  for  an  integrated 
surveillance. 

The  provision  in  the  proposed  rule 
was  changed  and  reference  to  ASTM  E 
185  73  was  deleted  to  make  clear  that 
the  surveillance  programs  must  be 
designed  to  the  edition  of  ASTM  185 
that  is  current  on  the  issue  date  of  the 
ASME  Code  to  which  the  reactor  vessel 
was  purchased  or  to  a  later  edition 
through  1982.  The  Commission  agrees 
with  the  industry  comments  that 
imposing  the  ASTM  E  185  1973  edition 
is  impractical  because  vessels 
purchased  prior  to  1973  could  not 
necessarily  comply  with  all  of  the 
surveillance  requirements  in  the  1973 
edition  of  die  ASTM  standard.  The  NRC 
staff  believes  that  the  provision  in  the 
present  rule  on  requirements  for 
attaching  capsule  holders  to  the  reactor 
vessel  wall  is  required  for  clarity  and 
should  not  be  deleted.  The  comments 
related  to  the  requirements  for  an 
integrated  surveillance  program  were 
not  persuasive  to  the  NRC  staff.  The 
existing  provisions  of  the  rule  do  not 
preclude  the  application  of  the 
integrated  surveillance  program  for 
extension  of  license  purposes.  The  two 
paragraphs  purported  to  be  in  conflict 
address  separate  items;  one  addresses 
the  number  of  materials  to  be  irradiated, 
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specimen  types,  «f  d  number  of 
speciniens  per  rea^or,  the  other 
addresses  amount  of  testing. 

Request  for  Comments  on  Issues  Rghted 
to  Thymol  Annealing  "  ''*!.  .?v  ;•- 

Comments  were'received  from  NEI  on 
the  five  issues  on  Qiermal  annealing  that 
were  included  in  tfae  proposed  rule  at 
the  Commission's  direction.  In  addition, 
OCRE  and  one  utility.  Pacific  Gas  and 
Electric  submitted  comments  on  Issue 
4,  conconing  the  brefened  regulatory 
process  (includfiH  opportunity  for 
public  partidpatioi).  Public  Commmts 
on  the  nve  issues  are  summarized 
below: 

issue  1 :  The  technical  adequacy  of  the 
NRC  staff's  guidaii». 

Comment:  Tbe  detailed  comments 
submitted  on  10  CpR  50.66  are 
summarized  in  tlM  Summary  of 
Comments  aectionlon  the  Thermal 
Annealing  Rule,  fat  addition.  NEI 
suggested  that  draft  Regulatory  Guide, 
DG-1027,  be  revised  to  include 
acceptance  criteria  where  an  action  is 
required,  but  the  acceptance  criteria  was 
not  defiiMd.  NEI  fftther  commented 
that  tfae  re-embritt)ement  rate  equation 
(DG-1027,  Equation  1)  appeared  to  be 
very  oonaervative  tod  would  result  in  a 
post-anneal  operating  life  that  is  less 
than  industry  believes  justified. 

Response:  The  IfRC  is  concurrently 
revising  the  noted  draft  regulatory  guide 
and  will  address  this  comment  in  the 
resolution  of  comiments  for  the  guide. 

Issue  2:  The  sufficiency  of  the 
guidance  and  criteria  to  support  a 
oertificati<»i  that  if  satisfied,  a  plant 
with  an  annealed  vessel  can  saJaly 
resume  operation. 

QMnment:  NEI  noted  that  "The 
reactor  pressure  vessel  thermal 
annealing  rule  and  guide  address 
appropriate  issuea  to  assure  public 
health  and  safety  ^nd  that  tlM  annealed 
reactor  pressure  vessel  may  be  safely 
operated.  The  prior  NRC  staff  approval 
of  the  reactor  vessel  annealing  plan 
assiues  a  clear  process  and  criteria  to 
restart  following  the  vessel  anneaL  The 
licensee  needs  only  to  attest  to 
compUance  with  £e  approvedplan 
prior  to  resuming  operations.  The 
resumption  of  operations  should  not  be 
needlessly  delayed  while  a  report . 
documenting  performance  of  the  vessel 
anneal  and  recovery  of  the  embrittled 
material  properties  is  confirmed, 
because  the  vessel  anneal  will  only 
improve  the  material  properties,  llie 
final  report  should  be  submitted  on  a 
schedule  that  considers  when  the  vessel 
would  have  exceeded  the  RT^s  or 
uppershelf  energy  (USE)  screening 
criteria  without  ati  anneal.  The  material 
property  recovery  will  dociunent  prior 


to  the  time  when  the  vessel  would  have 
exceeded  the  screening  criteria,  thereby 
assuring  that  the  vessel  is  safe  to  operate 
at  restart  and  for  the  duration  justified 
by  the  material  embrittlement 
recovery." 

Response:  NRC  agjrees  with  the  NEI 
comment,  except  NRC  believes  it  is 
necessary  for  the  licensee  to  submit  the 
final  report  within  three  months  of 
completing  or  terminating  the  anneal, 
unless  an  extension  is  authorized  by  the 
Director.  Office  of  Nuclear  Reactor 
Regulation. 

Issue  3:  Whether  health  and  safety 
concerns  are  best  served  by  approval  of 
the  thermal  annealing  plan  or  of*  ,';'.'. 
readiness  for  restart 

Comment:  NH  noted  that  "The 
performance  of  a  reactor  pressure  vessel 
anneal  in  accordance  with  an  approved 
annealing  plan  improves  the  public 
health  and  safety  by  reducing  the 
probability  of  core  melt  frequency.  This 
improvement  occurs  because  of  the 
increase  in  reactor  vessel  material 
ductility.  The  amount  of  recovery 
achieved  by  a  thermal  aimeal  will  be 
documented  prior  to  the  original  date 
when  the  reactor  vessel  would  have 
exceeded  the  PTS  or  USE  screening 
limit  llierefore,  a  demonstration  for 
"restart  readiness"  is  an  extra  burden 
that  will  not  provide  any  further 
improvement  of  the  public  health  and 
safety." 

Response:  Hie  NRC's  determination  ' 
as  to  &e  procedures  for  NRC  review  of 
the  Thermal  Annealing  Operation  Plan, 
Requalification  Inspection  and  Test 
Program  and  justification  for  restart 
discussed  below  in  further  detail  in  the 
Opportunities  for  Public  Participation 
sectitm. 

Issue  4;  The  preferred  regulatory 
process  (including  opportunitias  for 
public  participation)  and  the 
commenter's  basis  for  recommending  a 
particular  process. 

Comment:  NEI  noted  that  "The 
industry  recommends  that  a  hearing 
opportxmity  be  provided,  but  that  it  be 
a  non-adjudicatory,  10  CFR  Part  2, 
Subpart  L  type  hearing  on  the  docketed 
reocurd.  The  essential  features  of  the 
hearing  process  proposed  are  as  follows. 
The  NRC  would  at  time  of  receiving  the 
licensee  proposed  annealing  plan  issue 
a  Federal  H«gi«tiw  announcement  that 
staff  is  performing  the  review  per  10 
CFR  50.66.  A  Subpart  L  hearing  could 
be  held,  if  requested  by  an  intervener, 
after  the  NRC  staff  has  issued  a  safety 
evaluation  report  on  the  licensee 
annealing  plan,  but  prior  to 
commencement  of  the  reactor  vessel 
thermal  annealing  unless  the  NRC  staff 
makes  a  "no  significant  hazards 
determination."  Enclosiue  4  provides 


additional  details  that  support  this .  . 
industry  position."  Additional  detailed 
comments  by  NEI  and  the  comments  on 
this  subject  by  OCRE  are  discussed 
under  the  Opportunities  for  Public    ,_  ^• 
Participation  heading.  -      v  ?,;.- 

Response:  The  rule  provides  for 
public  participation  in  the  regulatory  .^^  , 
process  by  incorporating  a  public         ■•i 
meeting  on  the  Licensee's  Thermal 
Annealing  Report  a  minimum  of  30  days 
before  the  start  ofthermal  annealing, 
and  a  public  meeting  after  the  licensee 
completes- the  anneal  but  before  the 
reactor  is  restarted.  The  opportunity  for 
public  bearings  in  thermal  annealing 
should  be  limited  to  those  cases  where 
thoe  is  an  unreviewed  safety  question 
or  a  change  to  the  Technical 
Specifications  or  v^ere  the  licensee  did 
not  comply  with  the  Thermal  Annealing 
Operating  Plan  and  Requalification 
Inspection  and  Test  Program.  Expanded 
discussion  on  this  issue  is  provided 
below  under  the  Opportunities  for 
Public  Participation  heading. 

Issue  5:  Whether  there  are  health  and 
safety  issues  concerning  thermal 
annealing  that  cannot  be  addressed 
generically  and  would  warrant  plant- 
specific  consideration. 

Comment:  NEI  noted  that  "Thermal 
annealing  to  reduce  material  irradiation 
embrittlement  is  a  well  understood 
metallurgical  phenomenon.  The 
supporting  thermal  and  stress  analysis 
used  to  demonstrate  that  the  vessel  is 
not  damaged  during  the  aiuieal  are 
standard  technologies  used  at  nuclear 
plants.  Because  thermal  annealing  uses 
well  understood  technology,  public 
health  and  safety  is  reasonably 
assured." 

Response:  The  NRC  agrees  with  this 
comment. 

Opportunities  for  Public  Participation 

The  Supplementary  Information 
section  of  the  proposed  rule  discussed 
the  four  options  the  Commission 
considered  for  structiuing  the  regulatory 
process  related  to  public  participation 
in  the  NRC's  review  and  approval  of  a 
licensee's  proposal  for  thermal 
annealing  of  a  reactor  vessel.  The 
proposed  rule,  at  the  Commission's 
direction,  requested  comments  on  the 
preferred  regulatory  process  (including 
opportunities  for  public  participation). 
The  four  opticnis  includcNd: 

(1)  No  hearings  under  the  rule  as 
proposed; 

(2)  Discretionary  opportunity  for 
hearing  under  nile  as  proposed  in 
which  situation  the  Commission  would 
decide  on  a  case-by-case  basis  to 
determine  whether  a  hearing  should  be 
held: 


(3)  Required  opportunity  for  hearing 
under  rule  as  proposed,  but  work  could 
commence  if  the  NRC  were  to  make  a 
"no  significant  hazard  determination" 
on  the  proposed  thermal  annealing;  and 

(4)  Modify  the  proposed  rule  to 
require  suspension  of  license  prior  and 
during  the  thermal  annealing  at  which 
time  no  hearing  would  be  afforded  and 
the  license  would  only  be  reinstated  if 
the  licensee  demonstrates  that  it  has 
addressed  the  reactor  embrittlement 
such  that  it  is  acceptable  to  operate  the 
plant 

Three  comments  were  submitted  on 
the  subject.  OCRE  and  NEI  addressed  all 
of  the  alternatives  in  detail  and  they,  as 
well  as  one  utility,  identified  and 
discussed  individual  preferred 
alternatives. 

NEI  commented  that  each  of  the  four 
alternatives  has  a  sufficiently  serious 
flaw  to  prevent  adoption.  With  respect 
to  the  no  hearing  alternative,  NEI  agrees 
that  annealing  is  presently  subject  to 
approval  by  the  Director  of  NRR  in 
accordance  with  Part  50  Appendix  G 
rather  than  being  the  subject  of  a  license 
amendment  as  an  unreviewed  safety 
question  under  §  50.59.  However,  NEI 
believes  that  annealing  is  an  important 
process  from  a  regulatory  standpoint 
and  that  public  participation,  in  the 
form  of  informal  hearings,  is 
appropriate.  NEI  objected  to  a 
discretionary  opportunity  for  a  hearing 
because  it  provides  significant 
uncertainty  in  the  process  for  licensees 
and  members  of  the  public.  NEI's 
objection  to  requiring  a  hearing,  as 
discussed  in  staff  Option  3,  is  that  it 
would  allow  those  who  object  to  the 
resumption  of  operation,  on  other  than 
technical  grounds,  to  use  hearings  to 
delay  restart.  Option  4  is  objectionable 
to  NEI  because  it  does  not  provide  the 
licensee  Mrith  any  stability  or 
predictability  since  the  licensee  would 
be  required  to  demonstrate  compliance 
after  the  annealing  was  performed,  and 
does  not  provide  the  public  with  any 
opportunity  to  express  its  views. 

NEI  further  commented  that  a  license 
amendment  is  not  necessary  to  approve 
a  thermal  annealing  plan  because 
annealing  will  not  change  the  reactor 
vessel  or  other  components  in  a  manner 
inconsistent  with  the  facility  technical 
specifications  nor  will  it  require 
changes  in  the  FSAR,  and  further,  that 
a  licensee  is  not  required  to  modify  its 
procedures  to  address  or  accommodate 
the  annealing  process.  NEI  noted  that, 
while  there  is  an  incentive  for  the 
licensee  to  obtain  credit  for  its  improved 
P/T  curves,  and  could  seek  a  licensee 
amendment  to  do  so,  the  licensee's 
existing  P/T  curves  could  remain  in 
force. 


Despite  the  conclusion  that  a  license 
amendment  is  not  necessary  for  thermal 
annealing,  NEI  recommended  that  a 
hearing  opportunity  be  provided,  but 
that  it  be  a  non-adjudicatory.  Subpart  L 
type  hearing  on  the  record.  NEI  gave  the 
following  advantages  for  this  approach: 
(1)  The  NRC  would  be  provided  with  a 
clear  understanding  of  the  licensee's 
annealing  process,  and  the  NRC's 
hearing  process;  (2)  a  Subpart  L  hearing 
is  held  on  the  written  record  and 
typically  does  not  include  the  discovery 
or  live  testimony  associated  with 
adjudicatory  hearings,  but  allows  the 
public  to  participate  in  a  meaningful 
way  without  consuming  the  vast  NRC, 
licensee,  and  public  resources  required 
for  an  adjudicatory  hearing;  and  (3)  it 
would  provide  predictability  and 
stability  by  ensuring  that  all  issues 
which  could  be  subject  to  a  hearing  are 
addressed  prior  to  restart.  Any 
inspection  or  test  performed  in  order  to 
restart  would  be  for  the  purpose  of 
confirming  compliance  with  the  rule. 

OCRE  supported  the  proposed  rule 
provided  that  the  public  hearing  rights 
were  preserved  with  regard  to  reactor 
pressure  vessel  annealing.  It  is  OCRE's 
position  on  the  request  for  public 
comment  that,  based  on  the  ShoUy 
decision,  the  NRC  must  offer  the 
opportunity  for  a  formal  adjudicatory 
hearing  on  the  application  for  annealing 
and  on  the  licensee's  justification  for 
subsequent  operation  where  the  licensee 
cannot  certify  that  the  thermal 
annealing  was  pecformed  in  accordance 
with  the  approved  application.  OCRE 
commented  that  approval  by  the 
Director  of  NRR  of  tiie  application  for 
annealing  and  restart  of  the  reactor,  if 
the  licensee  cannot  certify  that 
annealing  was  performed  in  accordance 
with  the  approved  application,  will  give 
the  licensee  the  authority  to  operate  in 
ways  in  which  they  otherwise  could 
not,  and  is  thus,  a  de  facto  license 
amendment.  OCRE  fully  supported 
Option  3  which  requires  opportunity  for 
hearing  under  the  rule  as  proposed. 
OCRE  suggested  that  the  adequacy  of 
the  thermal  annealing  plan,  as  well  as 
the  vessel's  ability  to  perform  its  safety 
function  after  annealing,  could  be  raised 
in  the  hearing  on  the  thermal  annealing 
plan  and  that  the  licensee's 
implementation  of  the  thermal 
annealing  plan  could  not  commence 
until  any  hearing  is  concluded  or  unless 
the  NRC  makes  a  "no  significant 
hazards  determination"  with  respect  to 
thermal  annealing. 

With  respect  to  Option  1.  OCRE 
concluded  that  the  informal  hearings  or 
public  meetings  proposed  by  the 
Commission  for  the  initial  thermal 
annealing  are  not  a  substitute  for 


adjudicatory  hearings  required  by  the 
Atomic  Energy  Act  (AEA)  and  do  not 
give  the  interveners  the  same  rights  as 
they  would  have  in  a  Section  189a 
hearing.  OCRE  found  Option  2 
preferable  to  having  no  hearing. 
However,  OCRE  contended  that  this 
option  is  flawed  by  the  assumption  that 
"Section  189a  of  the  AEA  does  not 
afford  an  interested  member  of  the 
public  a  right  to  request  a  hearing." 
They  contend  that  approval  by  the 
Director,  NRR  to  anneal  the  reactor 
pressure  vessel  or  to  restart  after 
annealing  does  constitute  a  de  facto 
operating  licensing  amendment  for 
which  the  opportunity  for  a  hearing  is 
required.  OCRE  found  Options  1  and  4 
unacceptable  in  that  they  do  not  provide 
the  opportunity  for  a  formal 
adjudicatory  hearing. 

The  comment  from  the  utility 
suggested  that  Option  1  is  the 
appropriate  approach  as  long  as  the 
annealing  process  to  be  implemented  is 
approved  in  advance  by  the  NRC  staff 
and  the  utility  certifies  that  they  have 
complied  with  the  approved  annealing 
process  during  the  annealing  operation, 
as  provided  for  in  the  proposed  rule. 
The  utility  further  commented  that  if 
Technical  Specifications  changes  or 
amendments  to  the  operating  license  are 
required  in  order  to  perform  the 
annealing  then  the  opportunity  for 
hearings  would  be  required  due  to  the 
normal  license  amendment  process  and 
if  the  final  safety  analysis  report  (FSAR) 
were  required  to  be  updated  to  reflect 
the  thermal  annealing  process,  the 
provisions  of  10  CFR  50.59  would 
apply.  The  utility  suggested  that  if  those 
changes  did  not  constitute  an 
"unreviewed  safety  question,"  no 
amendment  would  be  needed  and  the 
license  amendment  process  should  not 
be  invoked  and  that  if  a  member  of  the 
public  is  concerned  about  a  licensee's 
compliance  with  the  NRC  approved 
thermal  annealing  plan,  those  concerns 
could  be  addressed  pursuant  to  the  10 
CFR  2.206  petition  process.  The  utility 
commented  that,  under  its  proposal, 
existing  regulatory  provisions  for  public 
participation  would  apply  as 
appropriate  and  no  new  prescriptive 
requirements  would  be  necessary. 

The  Commission  has  considered  the 
public  comments  and  has  modified  the 
proposed  rule  as  follows.  A  licensee  that 
seeks  to  utilize  thermal  annealing  to 
mitigate  the  effects  of  neutron 
irradiation  of  the  nuclear  reactor  vessel 
must,  at  least  three  years  prior  to  the 
date  at  which  the  limiting  fracture 
toughness  criteria  in  §  50.61  or 
Appendix  G  to  Part  50  would  be 
exceeded,  submit  a  Thermal  Annealing 
Report  to  the  NRC  staff  for  review.  The 
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report  shall  contaiji  four  sections:  (i) 
Thermal  Annealing  Operating  Plan,  (ii) 
Requalification  Inspection  and  Test 
Program,  (iii)  Proglam  for  defermining 
Fracture  Toughnws  Recovery  and 
Reembrittlement  iVend.  and  (iv)  a 
section  identifying  any  changes  to  the 
description  of  the  fedlity  as  described 
in  the  updated  <in«l  safety  analysis 
report  (FSAR)  which  constitute 
unreviewed  safety  questions  (USQs) 
under  §  50.59,  and  changes  to  the 
facility's  technicaI;specifications,  which 
are  necessary  either  to  perform  the 
thermal  annealing,  or  to  operate 
following  completjon  of  the  aimealing. 
Section  50.66(a)  pfovides  that  the  NRC 
will,  within  three  jears  of  submission  of 
a  licensee's  anneaSng  report,  document 
its  views  on  whethjer  the  plan  for 
conducting  thermal  annealing 
constitutes  an  unriviewed  safety 
question  or  otherwise  requires  a  change 
to  the  plant's  techaical  specifications. 
Such  a  determination  is  the  threshold 
determination  for  Whether  NRC 
approval  is  required  before  undertaking 
the  activity.  In  theievent  the  NRC  were 
to  conclude,  contrary  to  the  licensee, 
that  an  unreviewed  safety  question  is 
present  or  a  change  to  the  technical 
specificatioqs  is  necessary,  the  NRC 
would,  as  a  discretionary  enforcement 
matter,  issue  an  af^ropriate  order  to  the 
licensee  prohibitiitg  annealing  prior  to 
issuance  of  a  license  amendment.  An 
opportunity  for  fotmal  adjudicatory 
hearing  would  be  provided  in 
connection  with  tQe  license 
amendment;  howover ,  if  the  NRC  makes 
a  finding  that  the  proposed  change  to 
the  FSAR  description  or  technical 
specification  constitutes  a  "no 
significant  hazards  consideration" 
pursuant  to  Sectioii  189.(a)(2)(A),  the 
licensee  may  concluct  the  thermal 
annealing  prior  to  completion  of  any 
hearing.  In  any  evf  nt,  at  least  30  days 
before  the  licensee  starts  to  thermal 
anneal  and  before  the  NRC  completes  its 
review,  the  NRC  Will  hold  a  public 
meeting  on  the  licensee's  proposed 
Thermal  Annealing  Plan  and 
Requalification  Inspection  and  Test 
Program. 

Following  the  completion  of  the 
annealing  operation,  the  licensee  must 
confirm  in  writing  to  the  Director,  Office 
of  Nuclear  Reactor  Regulation,  that  the 
thermal  annealing  was  performed  in 
accordance  with  the  Thermal  Annealing 
Operating  Plan  and  the  Requalification 
and  Inspection  Test  Program.  In  support 
of  this  confirmation,  the  licensee  must 
submit  a  report,  within  three  months  of 
completion  or  termination  of  the  anneal, 
that  presents  the  results  of  the  annealing 
operation.  Withinitwo  weeks  of  the 


licensee's  written  confirmation  that  the 
thermal  annealing  was  completed  in 
accordance  with  the  Thermal  Annealing 
Plan,  and  prior  to  restart,  the  NRC  shall: 
(1)  Place  in  its  public  document  room  a 
summary  of  the  NRC  staffs  inspection 
of  the  licensee's  thermal  annealing 
process  to  confirm  that  the  thermal 
annealing  was  completed  in  accordance 
with  the  Thermal  Annealing  Operating 
Plan  and  the  Requalification  Inspection 
and  Test  Program,  and  (2)  hold  a  public 
meeting  with  the  licensee  to  permit  the 
licensee  to  explain  the  results  of  the 
reactor  vessel  annealing  to  the  NRC  and 
the  public,  for  the  NRC  to  discuss  its 
inspection  of  the  reactor  vessel 
annealing  process,  and  to  provide  mi 
opportunity  for  the  public  to  comment 
to  the  NRC  on  the  annealing  operation 
and  the  results  of  the  Staffs  inspection. 

Within  45  days  of  the  licensee's 
written  confirmation  that  the  thermal 
annealing  was  completed,  the  NRC  shall 
complete  full  documentation  of  the 
NRC's  inspection  of  the  licensee's 
annealing  process  to  confirm  that  the 
annealing  was  completed  in  accordance 
with  the  Thermal  Annealing  Operating 
Plan  and  the  Requalification  Inspection 
and  Test  Program. 

The  licensee  may  resume  operation  if: 
(1)  The  licensee  concludes  that  the 
thermal  annealing  operation  was 
performed  in  compliance  with  the 
Thermal  Annealing  Operating  Plan,  the 
Requalification  Inspection  and  Test 
Program,  and  the  provisions  of  Section 
50.66(b).  (2)  a  summaiy  of  the  NRC's 
inspection  of  the  thermal  annealing  is 
placed  in  the  NRC  public  document 
room  as  required  by  Section  50.66(c)  (2) 
and  (3)  the  NRC  holds  the  public 
meeting  required  by  Section  50.66(f)(2). 
unless  the  staff  takes  actidn  against  the 
licensee.  Since  NRC  approval  to  resume 
operation  is  not  necessary,  an 
opportunity  for  hearing  would  not  be 
provided  in  this  situation.  If,  however, 
the  licensee  cannot  conclude  that  the 
thermal  annealing  was  performed  in 
compliance  with  the  Thermal  Annealing 
Operating  Plan  or  the  Requalification 
Inspection  and  Test  Program,  the 
licensee  must  submit  a  justification  for 
continued  operation  to  the  Director.  If 
the  noncompliance  presents  an 
unreviewed  safety  question,  as 
determined  by  the  licensee  or  directed 
by  the  NRC  following  its  review  of  the 
report,  then  the  plant  may  not  restart 
until  the  Director  has  approved  restart. 
Those  failures  to  comply  with  the 
Thermal  Annealing  oiperating  Plan  and 
the  Requalification  Inspection  and  Test 
Program,  which  either  (1)  Are 
considered  to  be  "unreviewed  safety 
questions"  or  (2)  require  changes  to  the 
technical  specifications  as  a  result  of  the 


noncompliances,  would  also  be  subject 
to  an  opportunity  for  a  formal 
adjudicatory  hearing  in  accordance  with 
the  Commission's  regulations  governing 
license  amendments.  However,  the 
licensee  may  restart  prior  to  completion 
of  the  hearing  if  the  Director  makes  a 
finding  that  such  restart  constitutes  a 
"no  significant  hazards  consideration." 
as  provided  under  Section  189,(a)(2)(A) 
of  the  Atomic  Energy  Act  of  1954.  as 
amended. 

The  regulatory  process  for  thermal    ? 
annealing  and  the  associated  hearing 
opportunities  are  consistent  with  long- 
standing NRC  regulatory  practices 
defining  those  matters  which  present 
sufficient  potential  effect  on  public 
health  ana  safety  (e.g..  are  unreviewed 
safety  questitms)  to  justify  both  prior 
NRC  review  of  the  change,  and  an 
opportunity  for  hearings  (with  the 
associated  time  and  resource  impacts  on 
both  the  licensee  and  the  NRC).  With 
respect  to  the  thermal  annealing  review 
process,  the  Commission  reassessed  the 
regulatory  requirements  and  processes 
for  assuring  safety.  The  Commission 
determined  that  the  most  important 
safety  matters  are  normally  addressed  in 
license  conditions,  technical 
specifications,  and  the  FSAR.  The 
regulatory  process  for  NRC 
consideration  of  licensee-initi^ed 
changes  concerning  these  matters,  and 
the  associated  opportimities  for  hearings 
is  in  10  CFR  50.59.  In  view  of  this  well- 
established  regulatory  process  for 
important  safety  information,  the 
Commission  determined  that  a 
regulatory  process  requiring  NRC 
approval  of  a  thermal  annealing  plan  is 
not  necessary,  because  the  licensee  is 
already  required  to  comply  with  its 
license  conditions,  technical 
specifications,  and  FSAR.  Important 
changes  to  license  conditions,  technical 
specifications,  and  FSAR  from  a  safety 
standpoint  are  subject  to  both  prior  NRC 
review  and  approval  and  an  opportunity 
for  hearing.  With  respect  to  restart 
following  completion  of  the  annealing, 
the  15-day  delay  period  should  be 
sufficient  time  for  review  of  the 
licensee's  input  given  the  NRC  staff's 
understanding  of  the  annealing 
operation  plan  prior  to  implementation, 
ongoing  resident  inspections  and 
headquarters  inspections  of  the 
implementation  of  thermal  annealing 
operating  plan.  The  Commission  did  not 
adopt  NEI's  suggestion  for  informal 
hearings  where  the  Director  must 
approve  restart  if  the  Thermal 
Annealing  Operating  Plan  and 
Requalification  Inspection  and  Test 
Program  were  not  complied  with, 
because  the  Commission  does  not  see 
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any  distinction  (in  terms  of  safety 
implications)  between  the  subject  matter 
of  hearings  under  this  rule,  as  compared 
with  other  actions  under  Part  50  which 
would  require  formal  hearings. 

As  discussed  earlier  in  the 
supplementary  information,  previously 
performed  research  analyses  indicated 
the  potential  for  plastic  deformation  of 
the  main  coolant  piping  for  a  typical 
U.S.  plant  design  and  anticipated 
annealing  conditions.  There  are  also 
questions  regarding  how  thermal  growth 
of  the  pressure  vessel  is  treated,  and  the 
adequacy  of  the  thermal  and  stress 
analyses  used  to  predict  response  of  the 
overall  system  under  thermal  annealing 
conditions.  Additionally,  there  may  be 
questions  in  other  areas  such  as 
temperature  limits  for  the  concrete 
structures,  and  potential  radiological 
hazards  associated  with  removing  and 
storing  the  reactor  internals  during  the 
annealing  process,  and  fire  hazards 
associated  with  heating  the  vessel. 

Recognition  of  the  numerous  complex 
technical  questions  related  to  4  thermal 
annealing  and  of  the  potential  benefits 
for  operating  nuclear  power  plants  has 
resulted  in  a  cooperative  effcMt,  funded 
by  the  U.S.  Department  of  Energy  and 
the  industry,  to  perform  Annealing 
Demonstration  Projects.  Projects  are 
planned  to  demonstrate  two  different 
annealing  processes,  evaluating  heater 
designs  and  vessel  designs.  It  is 
anticipated  that  the  annealing 
demonstration  projects  will  answer 
many  of  the  generic  questions  regarding 
thermal  annealing  of  U.S.  pressure 
vessel  and  piping  designs. 

The  Thermal  Annealing  Report, 
required  by  the  thermal  annealing  rule, 
is  designed  to  facilitate  a  detailed 
review  by  the  licensee  of  plant-specific 
questions  and  considerations  in 
performing  a  thermal  annealing.  The 
proposed  rule  specifically  discusses  the 
potential  for  unreviewed  safety 
questions  and  technical  specification 
changes  that  may  result  ^m  or  be 
related  to  thermal  annealing  of  the 
reactor  pressure  vessel.  With 
completion  of  the  demonstration 
projects  and  as  the  staff  and  industry 
gain  experience  with  thermal  annealing, 
many  of  the  issues  related  to  annealing 
will  be  better  understood  and  related 
questions  will  be  answered.  However, 
until  this  experience  is  realized,  the 
staff  will  critically  review  licensee 
determinations  regarding  unreviewed 
safety  questions  and  the  need  for 
technical  specification  changes 
associated  with  each  proposed  thermal 
annealing.  The  level  of  staff  effort  is 
expected  to  be  significantly  greater 
during  its  review  of  the  initial  proposed 


vessel  annealings  than  that  which  wilt 
be.required  after  experience  is  gained. 
The  thermal  annealing  rule  has  been 
structured  to  provide  time  for  the  staff 
to  thoroughly  review  the  licensee's 
annealing  plan  and  determination 
regarding  unreviewed  safety  questions 
and  the  need  for  technical  specification 
changes.  If  the  staff  identifies  an 
unreviewed  safety  question  or  the  need 
for  a  technical  specification  change,  the 
licensee  would  be  so  notified  and  the 
existing  NRC  regulato''y  practices  would 
be  invoked  to  address  the  issues. 

Backfitting  Issues 

Comments  were  received  on 
backfitting  issues  from  the  Nuclear 
Utility  Backfitting  and  Reform  Group 
(NUBARG).  NUBARG  commented  that 
they  do  not  object  to  the  new  NRC 
position  in  Appendix  G  to  10  CFR  Part 
50  which  prohibits  core  criticality 
before  completion  of  hydrostatic 
pressure  and  leak  tests  as  a  conservative 
measure  to  enhance  safety.  However, 
they  are  concerned  that  amending 
Appendix  G  on  the  basis  of  a 
compliance  exception  may  set  a  bad 
precedent  for  avoiding  backfitting 
analyses.  NUBARG  stated  that  "The 
logic  of  the  proposed  rule  would  seem 
to  allow  the  NRC  to  avoid  a  backfitting 
analysis  by  (1)  invoking  the  intent  of 
one  requirement  to  override  the  explicit 
provisions  of  another,  (2)  using  the 
compliance  exception  when  the  practice 
being  eliminated  seems  specifically 
contemplated  by  and  specified  in  the 
pertinent  regulation,  and  (3)  overlooking 
the  fact  that  the  NRC  has  apparently 
accepted  this  position  in  practice  by 
some  licensees  *  *  *"InNUBARG's 
view,  this  proposed  amendment  should 
be  supported  by  a  backfit  analysis.  The 
Commission  has  reviewed  this  comment 
and  has  concluded  that  use  of  the 
compliance  exception  under  §  50.109 
for  the  changes  in  Appendix  G  to  10 
CFR  Part  50  is  appropriate.  The  Backfit 
Analysis  section  contains  further 
discussion  on  this  subject.  The  issue  of 
explicitly  prohibiting  core  criticality 
before  completing  pressure  and  leak 
tests  has  beian  addressed  previously 
(letter  from  J.  M.  Taylor.  EDO,  to  N.  S. 
Reynolds  and  D.  F.  Stenger,  NUBARG, 
dated  February  2, 1990)  and  the 
NUBARG  comment  did  not  provide  new 
information.  The  Commission  has 
concluded  that  any  backfit  requirements 
in  this  amendment  are  necessary  to 
bring  the  fecilities  into  compliance  with 
licenses,  or  the  rules  and  orders  of  the 
Commission,  or  into  conformance  with 
written  commitments  by  the  licensees. 
Therefore,  a  backfit  analysis  is  not 
required  pursuant  to  10  CFR 
50.109(a)(4)(i). 


NUBARG  also  commented  on  the 
amendment  to  Appendix  H  to  10  CFR 
Part  50  regarding  surveillance  that 
would  preclude  reducing  the  amount  of 
testing  if  the  initial  test  results  agreed 
with  predicted  results.  Although 
NUBARG  recognizes  the  change  would 
be  prospective,  it  believes  that  NRC 
should  provide  flexibility  to  allow 
continued  relief  for  any  licensee  who 
lacks  such  an  authorization  but  has 
relied  on  the  provision.  The 
Commission  believes  that  sufficient 
flexibiUty  already  exists  in  that 
licensees  who  do  not  have  an 
authorization  may  seek  an  exemption 
under  10  CFR  Part  50.12. 

Another  aspect  of  the  backfitting 
concern  raised  by  NUBARG  addresses 
the  proposed  amendment  to  §  50.61 
which,  based  on  the  adequate  protection 
exception,  would  impose  a  uniform 
methodology  for  calculating  the 
reference  temperature.  NUBARG 
contends  that  to  rely  on  the  adequate 
protection  exception  is  arguably 
erroneous  because  the  change  in 
methodology  is  not  likely  an  adequate 
protection  issue  (i.e.,  for  most  plants, 
the  screening  criteria  will  not  be 
approached  for  many  years).  As 
discussed  further  under  Backfit 
Analysis,  the  Commission  believes  that 
a  new  backfit  analysis  is  not  required  for 
this  conforming  change,  which  corrects 
an  inadvertent  omission  from  the 
previous  rulemaking.  Therefore,  the 
Commission  concludes  that  the 
adequate  protection  basis  for  the  backfit 
continues  to  apply  from  the  previous 
rulemaking  (56  FR  22300;  May  15.  1991) 
to  §50.61. 

Criminal  Penalties 

For  purposes  of  Section  223  of  the 
Atomic  Energy  Act  (AEA),  the 
Commission  is  issuing  the  final  rule 
under  one  or  more  of  Sections  161b, 
161i  or  1610  of  the  AEA.  Willful 
violations  of  the  rule  will  be  subject  to 
criminal  enforcement. 

Finding  of  No  Significant 
Environmental  Impact 

The  Commission  has  determined 
under  the  National  Environmental 
PoUcy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required. 

'The  individual  actions  covered  in  this 
final  rule  would  either  serve  to  enhance 
safety  of  the  reactor  pressure  vessel, 
thereby  decreasing  the  environmental 
impact  of  plant  operation,  or  have  no 
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impact  on  the  en^ronment.  Therefore, 
in  all  cases  these  Individual  actions  will 
not  have  an  adveifee  impact  on  the 
environment. 

PTSRule(tOCF^50.61} 

The  inclusion  df  thennal  annealing  as 
an  option  for  mitigating  the  effects  of 
neutron  irradiaticlii  serves  to  decrease 
the  environmental  impact  of  plant 
operation  by  enhancing  the  safety  of  the 
reactor  pressure  vessel. 

The  incorporation  of  the  Regulatory 
Guide  1.99,  Revision  2,  method  for 
determining  RTwiyr  into  the  PTS  rule 
has  no  impact  on  the  environment 
because  this  change  will  result  in  values 
of  RTpis  which  ai^  cc»sistent  with 
those  ourently  u^  in  plant  operation. 

The  restructuritg  of  the  PTS  rule  is 
the  type  of  acticm  idescrihed  in 
categOTical  exclu^on  10  C3^ 
51.22(cM2).  Therefore,  an  environmental 
assessment  is  not  necessary  for  this 
change.  I 

Thennal  Annealiag  Rule  (10  CFR  50.66) 

The  thermal  aniiealing  rule  (10  CFR 
50.66)  pennits  an<l  provides 
requirements  fior  tbe  thermal  annealing 
of  a  reactor  vessel  to  restore  bacture 
properties  of  the  nsactor  vessel  material 
which  have  been  degraded  by  neutron 
irradiation.  This  Qnal  rule  only  applies 
v^en  a  licensee  elects  to  use  it.  Tim 
final  rule  provides  an  alternative  for 
assuring  complia4ce  with  tbe 
requirements  in  10  CFR  50.61  and 
Appendix  G  of  101  CFR  Part  50. 

The  application  of  thermal  annealing 
to  a  reactor  vessel;  improves  the 
condition  of  the  reactor  vessel  material. 
In  addition,  this  ride  establishes 
requirements  to  airoid  damaging  the 
reactor  system  and  to  protect  against 
accidents  during  Oie  annealing 
operation. 

This  rule  is  onei  of  several  regulatory 
requirements  that  will  function  to 
ensure  reactor  vessel  integrity.  In  that 
sense,  this  rule  has  a  positive  impact  on 
the  environment  l^y  reducing  the 
potential  for  vessel  failure.  For  these 
reasons,  the  Commission  has 
determined  that  there  is  no  significant 
impact  and,  therefore,  an  environmental 
statement  is  not  required. 

Appendix  Gtoia  CFR  Part  50 

The  prohibitioij  of  core  criticality 
before  completioil  of  the  required 
pressure  and  leak  tests  will  serve  to 
reduce  the  potential  for  vessel  failiue, 
and  thereby  decrease  the  potential 
environmental  impact  of  plant 
operation. 

The  restructuring  of  Sections  IV  and 
V  of  Appendix  G  jis  clarifying  or 
corrective  in  natiire,  and  is  the  type  of 


action  described  in  categorical 
exclusion  10  CFR  51.22(cK2).  Therefore, 
an  environmental  assessment  is  not 
necessary  for  this  change. 

The  changing  of  the  reference  from 
Appendix  G  of  Section  m  of  the  ASME 
Code  to  Appendix  G  of  Section  XI  of  the 
ASME  Code  has  no  impact  on  the 
environment  because  the  requirements 
in  the  Appendices  are  identical. 
Therefore,  there  is  no  adverse  impact  on 
the  environment  firom  this  change. 

The  refierencing  of  the  thermal 
annealing  rule  results  in  no  adverse 
impact  on  the  environment  because 
Appendix  G  currently  permits  the  use  of 
thermal  annealing  to  reduce  fracture 
toughness  loss  of  the  RPV  materials  due 
to  irradiation  embrittlement. 

Appendix  HtolO  CFR  Part  50 

Concerning  the  amendments  to 
Appendix  H  to  10  CFR  Part  50  in  the 
final  rule,  the  requirement  that  all 
irradiation  surveillance  tests  be  made 
(i.e.,  no  reduction  in  testing  is 
permitted)  will  have  a  positive  impact 
on  the  environment  in  helping  to  assure 
the  integrity  of  the  reactor  pressure 
vessel. 

The  restructuring  of  Section  II.C  is  the 
type  of  action  described  in  categorical 
exclusion  10  CFR  51.22(c)(2).  Therefore, 
an  environmental  assessment  is  not 
necessary  for  this  change. 

The  clarification  of  the  applicable 
version  of  ASTM  Standard  E  185  will 
result  in  no  adverse  impact  to  the 
environment  since  there  will  be  no 
change  to  current  surveillance 
programs.  Changes  to  future 
siuveillance  programs  will  make  the 
programs  more  effective  in  assessing 
irradiation  embrittlement  effects  to  the 
RPV  materials,  thereby  helping  to  assiue 
the  integrity  of  the  reactor  pressure 
vessel 

Paperwork  Redaction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0011. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6,000  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 


Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and  to  the 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affiairs,  NEOB-10202, 
(3150-0011),  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber. 

Regulatoiy  Anaiysis 

The  NRC  staff  has  prepared  a 
regulatory  analysis  for  the  amendments 
to  10  CFR  50.61,  Appendix  G  of  10  CFR 
Part  50.  and  Appendix  H  of  10  CFR  Part 
50  that  describes  the  factors  and 
alternatives  considered  by  the 
Commission  in  deciding  to  issue  these 
amendments.  A  copy  of  the  regulatory 
analysis  is  available  for  inspection  and 
copying  for  a  fee  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW. 
(Lower  Level).  Washington,  DC  20555- 
0001.  Single  copies  of  the  analysis  may 
be  obtained  from  Alfred  Taboada,  Office 
of  Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  telephone 
(301) 415-6014. 

Regulatory  Flexibility  Act  Certification 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b).  die 
Commission  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rules  which  are  affected  by 
the  amendments  will:  (1)  Preclude 
brittle  fracture  of  embrittled  vessels 
during  PTS  events,  (2)  provide  the 
general  fracture  toughness  requirements 
for  RPVs,  including  ductile  fracture 
toughness  requirements  and  pressure- 
temperature  limits,  (3)  provide  the 
requirements  for  surveillance  programs 
to  monitor  irradiation  embrittlement  of 
RPV  beltline  materials,  and  (4)  provide 
for  a  method  for  restoring  the  fracture 
toughness  of  RPV  beltline  materials 
used  in  nuclear  facilities  licensed  under 
the  provision  of  10  CFR  50.21(b)  and  10 
CFR  50.22.  The  companies  that  own 
these  facilities  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  as  set  forth  in  the  Regulatory 
Flexibility  Act,  the  SmaliBusiness  Size 
Standards  in  regulations  issued  by  the 
Small  Business  Administration  at  13 
CFR  Part  121,  or  the  size  standards 
established  by  the  NRC  at  10  CFR  2.810 
(60  FR  18344;  April  11,  1995). 


BackfH  Anal3r8is 

PTS  Rule  (10  CFR  50.61) 

The  revision  to  §  50.61  requires 
licensees  to  calculate  RTpts  using  the 
same  methodology  specified  in 
Regulatory  Guide  1.99,  Revision  2,  for 
determining  RTndt.  This  change  was 
logically  a  requisite  part  of  the  previous 
rulemaking  (56  FR  22300;  May  15, 1991) 
to  §  50.61  that  set  forth  a  unified  method 
for  calculating  radiation  embrittlement 
of  the  reactor  beltline  materials  in  Part 
50.  However,  the  Commission,  at  that 
time,  inadvertently  failed  to  make  the 
conforming  change  to  §  50.61.  The 
Commission  believes  that  the  backfit 
statement  for  the  previous  amendment, 
which  determined  that  the  backfit  was 
necessary  to  ensiu«  that  the  facility 
continues  to  provide  adequate 
protection  to  the  public  health  and 
safety,  is  applicable  to  this  conforming 
change  to  §  50.61. 

The  restructuring  of  the  PTS  rule  does 
not  impose  any  backfits  as  defined  in  10 
CFR  50.109(aHl)  because  there  is  no 
change  in  requirements  due  to  this 
restructuring. 

Hie  inclusion  of  thermal  annealing  in 
§  50.61  does  not  constitute  a  backfit  as 
defined  in  10  CFR  50.109(a)(1)  because 
the  decision  to  perform  annealing  is 
volimtary,  no  annealing  has  been 
conducted  in  this  country,  and  there  are 
no  staff  positions  or  Commission 
requirements  relied  upon  by  licensees 
that  are  being  changed. 

Thennal  Annealing  Rule  (10  CFR  50.66) 

The  final  thennal  annealing  rule 
establishes  requirements  with  respect  to 
applications  for  thermal  annealing. 
However,  the  Commission  has 
determined  that  the  rule  does  not 
impose  a  "backfit"  as  defined  in  10  CFR 
50.109(a)(1).  The  thermal  annealing  rule 
does  not  require  any  licensee  to  perform 
thermal  annealing.  Under  existing 
requirements,  all  licensees  are  required 
to  evaluate  whether  they  exceed  the  PTS 
screening  limits  in  10  CFR  50.61  and  the 
Charpy  upper  shelf  screening  limits  in 
Appendix  G  of  CFR  Part  50.  However, 
these  rules  provide  an  alternative  means 
for  meeting  these  screening  limits  (e.g., 
performing  thermal  annealing).  No 
licensee  currently  has  pending  before 
the  NRC  an  application  for  thermal 
annealing,  nor  has  any  current  licensee 
been  granted  permission  to  conduct 
thermal  annealing.  The  rule  does  not 
reflect  any  new  or  different  NRC  staff 
position  which  conflicts  with  a  prior 
NRC  staff  position  or  Commission  rule. 
Thus,  the  final  rule  will  have  a  purely 
prospective  effect  on  future  applications 
for  thermal  annealing.  The  Commission 
has  stated  in  other  rulemakings 


establishing  prospective  requirements 
(10  CFR  Part  52  and  the  License 
Renewal  Rule.  10  CFR  Part  54)  that  die 
Backfit  Rule  was  not  intended  to  protect 
the  futiue  applicant  fitim  current 
changes  in  Commission  requirements. 
Accordingly,  the  Commission  concludes 
that  the  rule  does  not  impose  backfits 
and  a  backfit  analysis  need  not  be 
prepared  for  the  final  thermal  aimealing 
rule. 

Appendix  GtolO  CFR  Part  50 

The  restructuring  of  Sections  IV  and 
V  of  this  appendix,  referencing  of  the 
thermal  aimealing  rule,  changing  the 
reference  from  Appendix  G  of  Section 
in  of  the  ASME  Code  to  Appendix  G  of 
Section  XI  of  the  ASME  Code,  and 
deleting  the  "design  to  permit 
annealing"  requirement  do  not  impose 
any  backJRts  as  defined  in  10  CFR 
50.109(a)(1),  because  they  are  either 
prospective  in  nature  or  are  of  a 
clarifying  natiue. 

10  CFR  Part  50,  Appendix  G, 
Paragraph  IV.2.d.  of  the  final  rule 
explicitly  prohibits  core  criticality 
before  completion  of  ASME  Code 
hydrostatic  pressure  and  leek  tests.  This 
is  intended  to  make  clear  that  licensees 
may  not  use  nuclear  heat  in  order  to 
perform  ASME  Code  hydrostatic  tests. 
This  amendment  can  be  construed  as  a 
backfit,  inasmuch  as  the  prior  vereion  of 
10  CFR  Part  50,  Appendix  G,  Paragraph 
IV.A.5  could  be  read  to  permit  core 
criticality  during  ASME  hydrostatic 
tests  and  Section  XI  of  the  ASME  Code 
does  not  explicitly  prohibit  core 
criticality  prior  to  completion  of  these 
tests.  However,  the  Commission  never 
intended  the  disputed  language  in 
Paragraph  IV.A.5  of  Appendix  G  to 
permit  core  criticality  before  successful 
completion  of  the  required  ASME 
hydrostatic  tests.  The  scope  of 
Appendix  G  is  "fracture  toughness 
requirements"  only;  that  scope  is  stated 
clearly  in  the  title  of  Appendix  G,  and 
Appendix  G  was  not  intended  to  specify 
system  operational  requirements.  It  is 
not  correct,  therefore,  to  interpret 
paragraph  IV.A.5.  as  permitting  nuclear 
hydrotesting.  The  final  phrase  in  IV.A.5, 
"depending  on  whether  the  core  is 
critical  during  the  test,"  was  included  in 
the  rule  for  the  sake  of  completeness,  to 
specify  appropriate  fracture  toughness 
requirements  in  the  event  that  a  licensee 
for  some  reason  wanted  to  have  the  core 
critical  during  hydrotest,  and  was  given 
approval  to  do  so  (e.g.,  as  in  the  case  of 
the  Hatch  units,  where  nuclear 
hydrotesting  was  allowed  one  last  time 
as  an  approved  exception.)  The  ASME 
Code's  hydrostatic  testing  provisions  for 
the  reactor  coolant  pressure  boundary 
(RCPB)  provides  the  necessary 


assurance  that  GDC-14  is  met.  GDC-14 
inter  alia  requires  RCPB  testing  in  order 
to  provide  an  extremely  low  probability 
of  RCPB  failure,  in  terms  of  abnormal 
leakage,  rapidly  propagating  failure,  and 
gross  rupture.  Using  heat  produced  by  a 
critical  reactor  core  to  perform  such 
testing  essentially  undercuts  the  basic 
safety  principle  embodied  in  GDC-14 
that  testing  should  be  completed  prior 
to  nuclear  reactor  operation.  It  makes 
Utile  sense  to  allow  core  criticality — 
thereby  allowing  the  reactor  to  be  in  an 
operational  condition  where  a  loss  of 
coolant  could  have  significant 
consequences — prior  to  successful 
completion  of  tests  that  are  intended  to 
ensure  that  the  probability  of  such 
coolant  losses  during  such  an 
operational  condition  are  extremely 
low.i  The  ASME  Code,  Section  XI, 
requires  that  the  System  Leakage  Test  be 
performed  prior  to  plant  startup 
following  each  refueling  outage  (Table- 
2500-1,  Examination  Category  B-P, 
Note  2).  The  only  way  to  interpret  the 
ASME  Code  as  permitting  core 
criticality  prior  to  completion  of  the 
hydrostatic  tests  is  to  read  the  term, 
"plant  startup"  as  referring  to  something 
other  than  reactor  criticality.  This  is 
neither  the  normal  industry  practice, 
nor  has  it  been  the  NRC  staffs 
longstanding  interpretation  of  this 
provision  of  the  ASME  code.  Indeed,  it 
does  not  appear  that  the  NRC  staff  has 
construed  either  Appendix  G,  Paragraph 
IV.A.5  nor  Section  XI  of  the  ASME  Code 
as  permitting  core  criticality  prior  to 
successful  completion  of  ASME  Code 
hydrostatic  tests.  Moreover,  the  vast 
majority  of  nuclear  utility  licensees  do 
not  use  nuclear  heat  to  perform  ASME 
code  hydrostatic  tests.  This  suggests  that 
most  licensees  hold  the  same 
interpretation  of  Appendix  G  and 
Section  XI  of  the  ASME  Code  as  the 
Commission.  In  sum,  the  Commission 
believes  Section  XI  of  the  ASME  Code, 
which  is  endorsed  by  10  CFR  50.55a, 
implicitly  prohibits  core  criticality  prior 
to  successfiil  completion  of^ydrostatic 
testing.  Therefore,  the  Commission 
concludes  that  the  change  in  the 
language  of  Appendix  G,  Paragraph 
IV.2.d.  is  necessary  to  assure 
compliance  with  10  CFR  50.55a  and  the 
ASMECode. 


'  The  CommiMion  is  aware  that  NUBARG  has 
presented  an  argument  to  the  NRC  that  perfbnnance 
of  ASME  Code  hydrostatic  tests  are  more  effective 
at  the  higher  temperatures  achieved  when  using 
nuclear  heat,  as  compared  with  the  heat  sources 
normally  employed  by  utilities  in  performing  the 
hydrostatic  tests.  However,  for  the  reasons  set  forth 
in  the  1990  letter  from  lames  M.  Taylor.  EDO  lo  N. 
S.  Reynolds  and  D.F.  Stenger,  NUBARG,  the 
Commission  rejects  this  argument. 
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The  Commissioa  has  concluded  that 
any  backfit  requir^ents  in  this 
aniendm«it  are  necessary  to  bring  the 
fadUties  into  com'pliance  with  licenses, 
or  the  rules  and  orders  of  the 
Conunission,  or  into  conformance  with 
written  commitmelits  by  the  licensees. 
Therefore,  a  backfft  analysis  is  not 
required  pursuant  to  10  CFR 
50.109(aM4)(i). 

Appendix  H  to  tO  tFR  Part  50 

The  amendments  to  Appendix  H  to  10 
CFR  Part  50  are  eitper  prospective  in 
nature  or  of  a  clariMng  nature,  and 
hence  do  not  involve  any  provisions 
which  would  impose  backfits  as  defined 
in  10  CFR  50.109(^(1). 

List  of  Snbfecls  in  io  Cnt  Part  50 

Antitrust,  Classified  information. 
Criminal  penaltiesi  Fire  protection, 
Intmgovemmmital  lelations.  Nuclear 
power  plants  and  i|aactors,  Radiation 
protection.  Reactotf  siting  criteria. 
Reporting  andtecanl  keeping 
requirements.        |       ":■■'■  - 

For  the  reasrais  4Bt  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Ac^  of  1954,  as  amended; 
the  Bner^  Reorgm^imtion  Act  of  1974, 
as  amended;  and  5|U.S.C  552  and  553; 
the  NRC  is  adopting  the  fbllo%ving 
amendments  to  10  CFR  Part  50. 

PAIVT  SO-OOME^nC  UCBI8MQ  OF 
PfKXHJCnON  AND  UtIUZATION 
FAaUTIES 

1.  The  general  aitthority  citation  for 
Part  50  is  corrected  to  read  as  set  forth 
below,  and  the  section-specific 
authority  citations  continue  to  read  as 
follows: 

Authority:  Sees.  1(C,  103, 104, 105, 161, 
182, 183. 186, 189.  6^  Stat  936.  937, 938, 
948,  953,  954, 955,  9)6,  as  amended,  sec. 
234,  83  Stat.  1444.  as  amended  (42  U.S.C 
2132,  2133.  2134.  2135.  2201.  2232,  2233, 
2236,  2239. 2282);  sets.  201,  as  amended. 
202,  206, 88  Stat  1240.  as  amended  1244, 
1246.  (42  U.S.C  5841.  5842.  5846). 

Section  50.7  also  isued  under  Pub.  L.  95- 
601.  sec  10, 92  Stat.  ^951  (42  U.S.C.  5851). 
Section  50.10  also  is^ed  under  sees.  101, 
185.  68  Stat  955  as  amended  (42  U.S.C  2131, 
2235),  sec.  102,  Pub.  U  91-190,  83  Stat  853 
(42  U.S.C  4332).  Sections  50.13,  and 
50.54(dd).  and  50.103  also  issued  under  sec 
108,  68  Stat  939,  as  amended  (42  U.S.C 
2138).  Sections  50.23,  50.35.  50.55,  and  50.56 
also  issued  under  sec  185,  68  Stat.  955  (42 
U.S.C  2235).  Sections  50.33a.  50.55a  and 
Appendix  Q  also  issued  under  sec.  102.  Pub. 
L  91-190,  83  Stat  853  (42  U.S.C  4332). 
Sections  50.34  and  59.54  also  issued  under 
sec.  204,  88  Stat  1246  (42  U.S.C  5844). 
Sections  50.58,  50.91^  and  50.92  also  issued 
under  Pub.  L  97-413.  96  Stat  2073  (42 
U.S.C  2239).  Section  50.78  also  issued  under 
sec.  122. 68  Stat  939  (42  U.S.C  2152). 
Sections  50.80-50.81  also  issued  under  sec. 


184, 68  Stat  954,  as  amended  (42  U.S.Q 
2234).  Appendix  F  also  issued  under  sec. 
187,  68  Stat  855  (42  U.S.C  2237). 

2.  In  S^SO.S,  paragraph  (b)  is  revised  to 
read  as  follows: 

}50l8    InfociMUon  collection 
requliwmnts:  0MB  approval 

•        •  ~      •        •        • 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  50.30,  50.33. 
50.33a,  50.34,  50.34a.  50.35,  50.36. 
50.36a.  50.48,  50.49,  50.54.  50.55. 
50.55a,  50.59.  50.60,  50.61,  50.63,  50.64, 
50.65.  50.66,  70.71,  50.72,  50.73,  50.75, 
50.80, 50.82,  50.90.  50.91.  50.120.  and 
Appendices  A.  B,  E.  G.  H,  I. ).  K.  M.  N, 
O,  Q.  and  R.  to  this  part. 

3.  Section  50.61  is  revised  to  read  as 
follows: 

§  50.61  Fractufe  louQiMieM  requlreiiientB 
for  protacHcn  aQBinst  praMurtzed  ttiennal 
anock  ewenta. 

(a)  Definitions.  For  the  piuposes  of 
this  section: 

(1)  ASMS  Code  means  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Prosstire  Vessel  Code.  Section  IH. 
Division  I,  "Rules  for  the  Constructicm 
of  Nuclear  Power  Plant  Components," 
edition  and  addenda  and  any 
limitations  and  modifications  thereof  as 
specified  in  §  50.55a. 

(2)  Pressurized  Thermo]  Shock  Event 
means  an  event  or  transient  in 
pressurized  water  reactors  (PWRs) 
causing  severe  overcooling  (thermal 
shock)  concurrent  with  or  followed  by 
significant  pressure  in  the  reactor 
vessel. 

(3)  Reactor  Vessel  Beltline  means  the 
region  of  the  reactor  vessel  (shell 
material  including  welds,  heat  afiiected 
zones  and  plates  or  forgings)  that 
directly  surrounds  the  effiective  height 
of  the  active  core  and  adjacent  regions 
ofthe  reactor  vessel  that  are  predicted 
to  experience  sufficient  neutron 
radiation  damage  to  be  considered  in 
the  selection  of  the  most  limiting 
material  with  regard  to  radiation 
damage. 

(4)  BThdt  means  the  reference 
temperature  for  a  reactor  vessel 
matorial.  under  any  conditions.  For  the 
reactor  vessel  beltline  materials.  RTndt 
must  account  for  the  effects  of  neutron 
fadiation. 

(5)  RTscmuy  means  the  reference 
temperature  for  a  reactor  vessel  material 
in  the  pre-service  or  unirradiated 
condition,  evaluated  according  to  the 
procedures  in  the  ASME  Code, 
Paragraph  NB-2331  or  other  methods 
approved  by  the  Director,  Office  of 
Nuclear  Reactor  Regulation. 


(6)  EOL  Fluence  means  the  best- 
estimate  neutron  fluence  projected  for  a 
specific  vessel  beltline  material  at  the 
clad-base-metal  interface  on  the  inside 
surface  of  the  vessel  at  the  location 
where  the  material  receives  the  highest 
fluence  on  the  expiration  date  ofthe 
operating  license. 

(7)  ATnv  means  the  refiarence 
temperature,  RTndt.  evaluated  for  the 
EOL  Fluence  for  each  of  the  vessel 
beltline  materials,  using  the  procedures 
of  pai^raph  (c)  of  this  section. 

(8)  FTS  Screening  Criterion  means  the 
value  of  RTpTs  for  the  vessel  beltline 
material  above  which  the  plant  cannot 
continue  to  operate  without 
justification. 

(b)  Requirements. 

(1)  For  each  pressurized  water  nuclear 
power  reactor  for  which  an  operating 
license  has  been  issued,  the  licensee 
shall  have  projected  values  of  RTpts. 
accepted  by  the  NRC,  for  each  reactor 
ve«iel  beltline  material  for  the  EOL 
fluence  of  the  matvial.  The  assessment 
of  RTfts  must  use  the  calculaticm      >- 
procediues  given  in  paragraph  (c)(1)  of  . 
this  section,  except  as  provided  in 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section.  The  assessment  must  specify 
the  bases  for  the  projected  value  of  ,  . 
RTpn  for  each  vessel  beltline  material, 
indudii^  the  assumptions  regarding 
core  loading  patterns,  and  must  specify 
the  copper  and  nickel  contents  and  the 
fluence  value  used  in  the  calculation  for 
each  beltline  material.  This  assessment 
must  be  updated  whenever  there  is  a 
significant  ^  change  in  projected  values 
of  RTfts.  or  upon  a  request  for  a  change 
in  the  expiration  date  for  operation  of 
the  facility. 

(2)  The  pressurized  thermal  shock 
(PTS)  screening  criterion  is  270  'F  ftv 
plates,  forgings,  and  axial  weld 
materials,  and  300  "F  for  circumferential 
weld  materials.  For  the  purpose  of 
comparison  with  this  criterion,  the 
value  of  RTpTs  for  the  reactor  vessel 
must  be  evaluated  according  to  the 
procedures  of  paragraph  (c)  of  this 
section,  for  each  weld  and  plate,  or 
forging,  in  the  reactor  vessel  beltline. 
RTpTs  must  be  determined  for  each 
vessel  beltline  material  using  the  EOL 
fluence  for  that  material. 

(3)  Fat  each  pressurized  water  nuclear 
power  reactor  for  which  the  value  of 
RTpTS  for  any  material  in  the  beltline  is 
projected  to  exceed  the  PTS  screening 
criterion  using  the  EOL  fluence,  the 
licensee  shall  implement  those  flux 


'Changes  to  RTm  values  are  considered 
significant  if  either  the  previous  value  or  the 
current  value,  or  both  values,  exceed  the  screening 
criterion  prior  to  the  expiration  ofthe  operating 
license,  including  any  renewed  term,  if  applicable, 
for  the  plant 


reduction  programs  that  are  reasonably 
practicable  to  avoid  exceeding  the  PTS 
screening  criterion  set  forth  in 
paragraph  (b)(2)  of  this  section.  The 
schedule  for  implementation  of  flux 
reduction  measures  may  take  into 
accoimt  the  schedule  for  submittal  and 
anticipated  approval  by  the  Director. 
Office  of  Nuclear  Reactor  Regulation,  of 
detailed  plant-specific  analyses, 
submitted  to  demonstrate  acceptable 
risk  with  RTpTs  above  the  screening 
limit  due  to  plant  modifications,  new 
information  or  new  analysis  techniques. 

(4)  For  each  pressurized  water  nuclear 
power  reactor  for  which  the  analysis 
required  by  paragraph  (b)(3)  of  this 
section  indicates  that  no  reasonably 
practicable  flux  reduction  program  will 
prevent  RTpts  from  exceeding  the  PTS 
screening  criterion  using  the  EOL 
fluence.  the  licensee  shall  submit  a 
safety  analysis  to  determine  what,  if 
any,  modifications  to  equipment, 
systems,  and  operation  are  necessary  to 
prevent  potential  failure  of  the  reactor 
vessel  as  a  result  of  postulated  PTS 
events  if  continued  operation  beyond 
the  screening  criterion  is  allowed.  In  the 
analysis,  the  licensee  may  determine  the 
properties  of  the  reactor  vessel  materials 
based  on  available  information,  research 
results,  and  plant  surveillance  data,  and 
may  use  probabilistic  fracture 
mechanics  techniques.  This  analysis 
must  be  submitted  at  least  three  years 
before  KTpts  is  projected  to  exceed  the 
PTS  screening  criterion. 

(5)  After  consideration  of  the 
licensee's  analyses,  including  effects  of 
proposed  corrective  actions,  if  any, 
submitted  in  accordance  with 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section,  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  may,  on  a  case-by- 
case  basis,  approve  operation  ofthe 
facility  with  RTpts  in  excess  of  the  PTS 
screening  criterion.  The  Director,  Office 
of  Nuclear  Reactor  Regulation,  will 
consider  factors  significantly  affecting 
the  potential  for  failtue  of  the  reactor 
vessel  in  reaching  a  decision. 

(6)  If  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  concludes,  pursuant 
to  paragraph  (b)(5]  of  this  section,  that 
operation  ofthe  facility  with  RTpts  in 
excess  of  the  PTS  screening  criterion 
cannot  be  approved  on  the  basis  of  the 
licensee's  analyses  submitted  in 
accordance  with  paragraphs  (b)(3)  and 
(b)(4)  of  this  section,  the  licensee  shall 
request  and  receive  approval  by  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  prior  to  any  operation 
beyond  the  criterion.  The  request  must 
be  based  upon  modifications  to 
equipment,  systems,  and  operation  of 
the  focility  in  addition  to  those 
previously  proposed  in  the  submitted 


analyses  that  would  reduce  the  potential 
for  failure  of  the  reactor  vessel  due  to 
PTS  events,  or  upon  further  analyses 
based  upon  new  information  or 
improved  methodology. 

(7)  If  the  limiting  RTpts  value  ofthe 
plant  is  projected  to  exceed  the 
screening  criteria  in  paragraph  (b)(2),  or 
the  criteria  in  paragraphs  (b)(3)  through 
(b)(6)  of  this  section  cannot  be  satisfied, 
the  reactor  vessel  beltline  may  be  given 
a  thermal  annealing  treatment  to  recover 
the  fractvire  toughness  of  the  material, 
subject  to  the  requirements  of  §  50.66. 
The  reactor  vessel  may  continue  to  be 
operated  only  for  that  service  period 
within  which  the  predicted  fractiue 
toughness  of  the  vessel  beltline 
materials  satisfy  the  requirements  of 
paragraphs  (b)(2)  through  (b)(6)  of  this 
section,  with  RTpts  accounting  for  the 
effects  of  annealing  and  subsequent 
irradiation. 

(c)  Calculation  of  RTpts-  RTpts  must 
be  calculated  for  each  vessel  beltline 
material  using  a  fluence  value,  f,  which 
is  the  EOL  fluence  for  the  material. 
RTpTs  must  be  evaluated  using  the  same 
procedures  used  to  calculate  RTndt.  as 
indicated  in  paragraph  (c)(1)  of  this 
section,  and  as  provided  in  paragraphs 
(c)(2)  and  (c)(3)  of  this  section. 

(1)  Equation  1  must  be  used  to 
calculate  values  of  RTwiyr  for  each  weld 
and  plate,  or  forging,  in  the  reactor 
vessel  beltline. 
Equation  1: 

RTwdt=RTndt(U)+M4  ARTndt 

(i)  If  a  measured  value  of  RTndt(U)  is 
not  available,  a  generic  mean  value  for 
the  class  ^  of  material  may  be  used  if 
there  are  sufficient  test  results  to 
establish  a  mean  and  a  standard 
deviation  for  the  class. 

(ii)  For  generic  values  of  weld  metal, 
the  following  generic  mean  values  must 
be  used  unless  justification  for  different 
values  is  provided:  0'*F  for  welds  made 
with  Linde  80  flux,  and  -  56'F  for 
welds  made  with  Linde  0091, 1092  and 
124  and  ARCOS  B-5  weld  fluxes. 

(iii)  M  means  the  margin  to  be  added 
to  accoimt  for  imcertainties  in  the 
values  of  RTndtcu).  copper  and  nickel 
contents,  fluence  and  the  calculational 
procedures.  M  is  evaluated  from 
Equation  2. 


M  =  27au 


'^< 


Equation  2: 

(A)  In  Equation  2,  Ou  is  the  standard 
deviation  for  RTnotcu)-  If  a  measured 
value  of  RTndt(U)  is  used,  then  Ou  is 
determined  fitim  the  precision  of  the 


test  method.  If  a  meastued  value  of 
RTndt(ij)  is  not  available  and  a  generic 
mean  value  for  that  class  of  materials  is 
used,  then  Ov  is  the  standard  deviation 
obtained  from  the  set  of  data  used  to 
establish  the  mean.  If  a  generic  mean 
value  given  in  paragraph  (c){l)(i)(B)  of 
this  section  for  welds  is  used,  then  Ov 
is  17^. 

(B)  In  Equation  2,  Oa  is  the  standard 
deviation  for  ARTntrr.  The  value  of  Oa  to 
be  used  is  28^  for  welds  and  17T  for 
base  metal;  the  value  of  o^  need  not 
exceed  one-half  of  ARTndt- 

(iv)  ARTndt  is  the  mean  value  of  the 
transition  temperatiue  shift,  or  change 
in  RTndt.  due  to  irradiation,  and  must 
be  calculated  using  Equation  3. 
Equation  3:  ARTNDT=(CF)f<!° »-o  'o  ^  f^ 

(A)  CF  {"F)  is  the  chemistry  factor, 
which  is  a  function  of  copper  and  nickel 
content.  CF  is  given  in  Table  1  for  welds 
and  in  Table  2  for  base  metal  (plates  and 
forgings).  Linear  interpolation  is 
permitted.  In  Tables  1  and  2,  "Wt-% 
copper"  and  "Wt-%  nickel"  are  the 
best-estimate  values  for  the  material, 
which  will  normally  be  the  mean  of  the 
measvired  values  for  a  plate  or  forging. 
For  a  weld,  the  best  estimate  values  will 
normally  be  the  mean  of  the  measured 
values  for  a  Mreld  deposit  made  using 
the  same  weld  wire  heat  number  as  the 
critical  vessel  weld.  If  these  values  are 
not  available,  the  upper  limiting  values 
given  in  the  material  specifications  to 
which  the  vessel  material  was  fabricated 
may  be  used.  If  not  available, 
conservative  estimates  (mean  plus  one 
standard  deviation)  based  on  generic 
data  *  may  be  used  if  justification  is 
provided.  If  none  of  tbese  alternatives 
are  available,  0.35%  copper  and  1.0% 
nickel  must  be  assumed. 

(B)  /is  the  best  estimate  neutron 
fluence.  in  units  of  10"  n/cm^  (E  greater 
than  1  MeV),  at  the  clad-base-metal 
interface  on  the  inside  surface  of  the 
vessel  at  the  location  where  the  material 
in  question  receives  the  highest  fluence 
for  the  period  of  service  in  question.  As 
specified  in  this  paragraph,  the  EOL 
fluence  for  the  vessel  beltline  material  is 
used  in  calculating  KRTpts- 

(v)  Equation  4  must  be  used  for 
determining  RTpts  using  equation  3 
with  EOL  fluence  values  for 
determining  ARTpts^ 
Equation  4:  RTpTs=RTNDT(U)+M+ARTprs 

(2)  To  verify  that  RTndt  for  each 
vessel  beltline  material  is  a  boimding 
value  for  the  specific  reactor  vessel, 
licensees  shall  consider  plant-specific 
information  that  could  affect  the  level  of 


'The  class  of  material  for  estimating  RTNcrmi)  >* 
generally  determined  for  welds  by  the  type  of 
welding  flux  (Linde  80.  or  other),  and  fbr  base  metal 
by  the  material  specification. 


*  Data  from  reactor  vessels  bbricated  to  the  same  ' 
material  specification  in  the  same  shop  as  the  vessel 
in  question  and  in  the  same  time  period  is  an 
example  of  "generic  data." 
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embrittlement.  This  infbnnation 
includes  but  is  tot  limited  to  the  reactor 
vessel  operating  temperature  and  any 
related  surveillance  program  '  results. 

(i)  Results  firotn  the  plant-specific 
surveillance  pnjgram  must  be  integrated 
into  the  RTndt  #stimate  if  the  plant- 
specific  suTveiUbnce  data  has  been 
deemed  credible  as  judged  by  the 
following  criteria: 

(A)  The  mateifals  in  the  surveillance 
capsules  must  bb  those  which  are  the 
controlling  materials  with  regard  to 
radiation  embri^ement 


(B)  Scatter  in  the  plots  of  Qiarpy 
energy  versus  temperature  for  the 
irradiated  and  unirradiated  conditions 
must  be  small  enough  to  permit  the 
determination  of  the  30-foot-pound 
temperatxire  unambiguously. 

(C)  Where  there  are  two  or  more  sets 
of  surveillance  data  from  one  reactor, 
the  scatter  of  ARTnot-  values  must  be 
less  than  28*F  for  welds  and  17*F  for 
base  metal.  Even  if  the  range  in  the 
capsule  fluences  is  large  (two  or  more 
ordws  of  magnitude),  the  scatter  may 
not  exceed  twice  those  values. 


(D)  The  irradiation  temperature  of  the 
Charpy  specimens  in  the  capsule  must 
equal  the  vessel  wall  temperature  at  the 
cladding/base  metal  interiace  within 
±25»F. 

(E)  llie  surveillance  data  for  the 
correlation  monitor  material  in  the 
capsule,  if  present,  must  &11  within  the 
scatter  band  of  the  data  base  for  the 
material. 

(ii)(A)  Surveillance  data  deemed 
credible  according  to  the  criteria  of 
paragraph  (c)(2)(i)  of  this  section  must 
be  used  to  determine  a  material-specific 
value  of  CF  for  use  in  Equation  3.  A 
material-specific  value  of  CF  is 
determined  fix)m  Equation  5. 


XlAiXf^^-o'ox^^i)] 

Equations:    CPsJ^Lj 

yL(a56-o.20iogfi)] 


(B)  In  Equatio^i  5.  "n"  is  the  number 
of  surveillance  4sta  points,  "Ai"  is  the 
measured  value'of  ARTNm-  and  "U"  is 
the  fluence  for  aach  surveillance  data 
point  If  there  istdear  evidence  that  the 
coppw  and  nickel  content  of  the 
surveillance  we|d  differs  from  the  vessel 
weld,  i.e.  difiisr^  frran  the  average  for  the 
weld  wire  heat  dumber  associated  with 
the  vessel  weld  and  the  surveillance 
weld,  the  measiired  values  of  AKTndt 
must  be  adjusted  for  differences  in 
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copper  and  nickel  content  by 
multiplying  them  by  the  ratio  of  the 
chemistry  factor  for  the  vessel  material 
to  that  for  the  surveillance  weld. 

(iii)  For  cases  in  which  the  results 
bom  a  credible  plant-specific 
surveillance  program  are  used,  the  value 
of  Oa  to  be  used  is  14*F  for  welds  and 
S.S'F  for  base  metal;  the  value  of  Oa 
need  not  exceed  one-half  of  DRTndt* 

(iv)  The  use  of  results  bom  the  plant- 
specific  surveillance  program  may  result 


in  an  RTnot-  that  is  higher  or  lower  than 
those  determined  in  paragraph  (c)(1). 

(3)  Any  information  that  is  believed  to 
improve  the  accuracy  of  the  RTpts  value 
significantly  must  be  reported  to  the 
Director.  Office  of  Nuclear  Reactor 
Regulation.  Any  value  of  RTm  that  has 
been  modified  using  the  procediu«s  of 
paragraph  (c)(2)  of  Uiis  section  is  subject 
to  the  approval  of  the  Director.  Office  of 
Nuclear  Reactor  Regulation,  when  used 
as  provided  in  this  secti<Hi. 


Table  1.— Chemistry  Factor  for  Weld  Metals,  "F 


Copper.  w(-% 


Nickel,  wt-% 


20 
20 
21 
22 
24 
26 
29 
32 
36 
40 
44 
49 
52 
58 
61 
66 
70 
75 
79 
83 
88 
92 


0.20 


20 
20 
26 
35 
43 
49 
52 
56 
58 
61 
65 
68 
72 
76 
79 
64 
88 
92 
95 
100 
104 
108 


0.40 


20 

20 

27 

41 

54 

67 

77 

86 

90 

94 

97 

101 

103 

106 

109 

112 

115 

119 

122 

126 

129 

133 


0.60 


20 

20 

27 

41 

54 

68 

82 

95 

106 

115 

122 

130 

135 

139 

142 

146 

149 

151 

154 

157 

160 

164 


0.80 


20 

20 

27 

41 

54 

68 

82 

95 

108 

122 

133 

144 

153 

162 

168 

175 

178 

184 

187 

191 

194 

197 


1.00 


20 

20 

27 

41 

54 

68 

82 

95 

108 

122 

135 

148 

161 

172 

182 

191 

199 

207 

214 

220 

223 

229 


1.20 


20 

20 

27 

41 

54 

68 

82 

95 

108 

122 

135 

148 

161 

176 

188 

200 

211 

221 

230 

238 

245 

252 


>Sunr«Ul«DO0  pt<i|rani  results  means  any  data 
that  danwnstiatas  ttap  embrittlement  trends  for  the 
limiting  beltline  malwial,  including  but  not  limited 
to  data  fnan  test  reattors  or  from  surveillance 


programs  at  other  plants  with  or  witfaottt 
surveillance  program  integrated  per  10  CFR  Part  SO, 
Appendix  H. 
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.v.V>irr2ir-*.:.-rTAflL£l ---Chemistry  Factor  for  Weld  Metals,  »F— Contnued 

Copper,  wt^^ 

Nickel,  wt-% 

0 

020 

0.40 

0.60 

0.80 

1.00 

120 

0.22  ..»..-  .^*...— i...  -~  ~- -..— ,.~ - 

97 
101: 
105 
110 
113 
119 
122 
128 
131 
136 
140 
144 
149 
153 
158 
162 
166 
171 
175 

112 
117 
121 
126 
130 
134 
138 
142 
"   148 
tS1 
156 
160 
164 
168 
172 
177 
182 
186 
186 

137 

140 

144 

148 

151 

156 

160 

164 

167 

172 

175 

180 

184 

187 

191 

196 

200 

203 

207 

167 
169 
173 
176 
180 
184 
187 
191 
194 
198 
202 
205 
206 
212 
216 
220 
223 
227 
231 

200 
203 
206 

209 
212 
216 
218 
222 
225 
228 
231 
234 
238 
241 
245 
248 
250 
254 
267 

232 
236 

239 
243 
246 
246 
251 
254 
257 
260 
263 
266 
269 
272 
275 
278 
281 
286 
288 

257 

26S 

024 . .^.~« M...,. 

0^5 . ,.-. 

0.26 r-  •• 

027 ., -^ 

028 , ,— . • 

266 
272 
276 
280 
284 
287 

niM)                             ,'. ..,;rr.r„„.TTrT.. ,»..M.T,..t 

290 

0.31 -.,...:. — :. . ."-v---. 

0.32 - 

033.. ;..;. - 

054. :..:.~............. — . . — 

293 
296 
299 

302 
305 

0J6           •.....„».— i~....;~.~..—.~  ..„....~~^.;    ,»~>. 

306 

0.37 .. ^..... ~ — 

0  98                    ; . „ ..... 

311 
314 

0.36 ^ 

0.40  ..- ~ — 

317 
320 

Table  2.— Chemistry  Factor  for  Base  Metals,  *F 


Copper,  wt-% 

Nkskel,  wt-% 

0 

020 

0.40 

0.60 

0.80 

1.00 

120 

0 — 

20 

20 

20 

20 

20 

20 

20 

0.01  ....... —  

20 

20 

20 

20 

20 

20 

20 

0.02 - — 

20 

20 

20 

20 

20 

20 

20 

0.03 ;. i ~ 

20 
22 

20 
26 

20 
26 

20 
26 

20 
26 

20 
26 

20 

0.04  «♦•••••••••••••••..•••••••••••••••••••••••••«•••••••••••••••••••••••••■••••••••••••••••••••"•••••••• 

26 

0.05 .,. ~. 

25 

31 

31 

31 

31 

31 

31 

Q  Qft                      _ „ „.... 

28 
31 

37 
43 

37 

44 

37 
44 

37 
44 

37 

44 

37 

0.07 

44 

0.08 • 

34 

46 

51 

51 

51 

51 

51 

0  no                    „.._............. ™... 

37 

41 

53 
58 

58 
65 

58 
65 

58 
67 

58 
67 

58 

n  in                      .        ................_ 

67 

45 

62 

72 

74 

77 

77 

77 

n  10         ^           , ^««^ 

48 

67 

79 

83 

66 

86 

86 

0.13 

53 

71 

85 

91 

96 

96 

96 

0.14 • 

57 

75 

91 

100 

105 

106 

106 

0.15 - . 

61 

80 

99 

110 

115 

117 

117 

0.16 - • ~— "•••••• 

65 

84 

104 

118 

123 

125 

125 

69 

68 

110 

127 

132 

135 

135 

Q  ..g 

73 

92 

115 

134 

141 

144 

144 

0.19 . ~— 

78 
82 
86 

97 
102 
107 

120 
125 
129 

142 
149 
155 

150 
156 
167 

154 
164 
172 

154 

090                                 „.....„„.•.,.   ................ 

165 

091                     .......................«„»....._... 

174 

0  99                              „ _ _ 

91 

112 

134 

161 

176 

181 

184 

0^ ^,^..„.«.^...-^-.-...««^.^....«— ...~. - 

95 

117 

138 

167 

184 

190 

194 

0^4 • MM..«— ..*. .......«• 

100 
104 
109 

121 
126 
130 

143 
148 
151 

172 
176 
180 

191 
199 
205 

199 
208 

216 

204 

025 ...-..- - —  - 

026 

214 
221 

097                   .............„~ -~....  ........... 

114 

134 

155 

184 

211 

225 

230 

028 

119 

138 

160 

187 

216 

233 

239 

029'. -. " •• - 

124 

142 

164 

191 

221 

241 

248 

030 ~ 

129 

146 

167 

194 

225 

249 

257 

0.31  - 

134 

151 

172 

198 

228 

255 

266 

0.32    ~... " ...............~..- 

139 

155 

175 

202 

231 

260 

274 

0.33             ......... ». 

144 
149 
153 

160 
164 
168 

180 
184 
187 

205 
209 
212 

234 
238 
241 

264 
268 
272 

282 

0  94   .~   ,... ...... 

290 

n  9S _ 

298 

036 . - 

158 

173 

191 

216 

245 

275 

303 

0.37 .. * — 

162 
166 

177 
182 

196 
200 

220 
223 

248 
250 

278 
281 

308 

313 

0.40 ^ 

171 
175 

166 
189 

203 
207 

227 
231 

254 
257 

285 
288 

317 
320 
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4.  A  new  $  50.66  is  added  undflr  the 
oenter  heeding  "tasuuioe.  Limitations, 
and  Conditions  4' Licenses  and 
Conatructian  Pe«nits"  to  read  as 
felhnrs:  < 


fHitt 


(a)  For  those  U||ht  water  nuclear 
power  raecton  %fheie  neutron  radiation 
has  reduced  the  fractioe  toughness  of 
the  roector  vessel  materials,  a  thermal 
imiwrallng  may  be  af^Ued  to  the  raector 
vnpsel  to  recovertthe  fracture  toughness 
of  the  material,  the  utt  of  a  thermal 
annealing  tvsetmjant  is  subject  to  the 
rsquiremsitfs  in  this  aecticm.  A  report 
describing  the  licensee's  plan  far 
qonducttpg  the  t)kermal  annealing  must 
be  submitted  in  eocOMlance  with  §  50.4 
at  least  three  yea^s  prior  to  the  date  at 
which  the  Binitiftg  fracture  tou^mess 
criteria  in  $  50.6i  or  Appendix  G  to  Part 
50  would  be  exceeded.  Within  three 
yeen  of  the  submittal  of  the  Thermal 
Annealing  Repo^  and  at  least  thirty 
days  prior  to  theistart  of  the  thermal 
innealing.  the  NtlC  will  review  the 
Thermal  Annealing  Report  and  place 
the  results  of  its  ^aliution  in  its  Public 
Document  Room^  The  licensee  may 
beoin  the  thermal  anneal  after 

U)  Submittinglthe  Thomal  Annealing 
Report  required  py  paragraph  (b)  of  this 
se^ion;  j 

(2)  the  NRC  pieces  the  results  of  its 
evaluation  of  the  Tliermal  Annealing 
Report  in  the  Public  Document  Room; 
and 

(3)  the  requirements  of  paragraph 
(fHl)  of  diis  section  have  been  satisfied. 

(b)  Thermal  Almealing  Report.  The 
Thermal  Annealing  Report  must 
include:  a  Thermal  Annealing  Operating 
Plan;  a  Requalificadon  Inspection  and 
Test  Program;  a  Fracture  Toughness 
Recovery  and  Reembrittlement  Trend 
Assurance  Program;  and  Id«itification 
of  Unreviewed  Safety  Questions  and 
Technical  Specification  Changes. 

(1)  Thermal  Annealing  Operating 
Plan. 

The  thermal  a^eeling  operating  plan 
must  include: 

(i)  A  detailed  description  of  the 
pressure  vessel  md  all  structures  and 
comp<Hient8  that  are  expected  to 
experience  significant  thermal  or  stress 
effects  during  the  thermal  aimeeling 
operation; 

(ii)  An  evaluation  of  the  effects  of 
merhaninal  and  thermal  stresses  and 
temperatures  onithe  vessel, 
cmtainment,  biological  shield,  attached 
piping  and  appictenances,  and  adjacent 
equipmoit  and  Components  to 
demonstrate  that  operability  of  the 
reector  will  not  ^  detrimentally 
affected.  This  evaluation  must  include: 


(A)  Detailed  thermal  and  structural 
analyses  to  establish  the  time  and 
temperatureprofile  of  the  annealing 
opantion.  These  aiial3fse8  must  include 
heatup  and  ooeldown  rates,  and  must 
demoostFate  that  locali2ed 
temperatures,  thermal  stress  gradients, 
and  subsequent  residual  stresses  will 
not  result  hi  unacceptable  dimensional 
changes  or  distortions  in  the  vessel, 
attached  piping  and  appurtenances,  and 
that  the  thermal  wnnaaUng  cycle  will  not 
result  in  imacceptable  de^dation  of 
the  fe^nie  lifia  ol  these  components. 

(B)  lie  effects  of  localized  high 
temperatiues  on  degradation  of  the 
concrete  adjacent  to  the  vessel  and 
changes  in  thermal  and  mechanical 
properties,  if  any,  of  the  reactor  vessel 
insulation,  and  on  detrimental  effscts,  if 
any,  on  contaimnent  and  the  biological 
shield.  If  the  design  temperature 
limitatioiu  for  the  adjacent  concrete 
structure  are  to  be  exceeded  during  the 
thermal  annealing  operation,  an  ^ 
acceptable  maximum  tonperature  for 
the  concrete  must  be  established  for  the 
anneeling  operation  using  appropriate 
test  data. 

(iii)  The  methods,  including  heat 
source,  instrumentation  and  procedures 
proposed  for  performing  the  thermal 
annealing.  TUs  shaU  iniclude  any 
special  precautions  necessary  to 
minimize  occupaticmal  exposure,  in 
accordance  wim  the  As  Low  As 
Reasonably  Achievable  (ALARA) 
principle  and  the  provisions  of 
§  20.1206. 

(iv)  The  proposed  thermal  annealing 
operating  parameters,  including 
boimding  conditions  for  temperatures 
and  times,  and  heatup  and  cooldown 
schedules. 

(A)  The  thermal  aimealing  time  and 
temperature  parameten  selected  must 
be  besed  on  projecting  sufficient 
recovery  of  fracture  toughness,  using  the 
procedures  of  paragraph  (e)  of  this 
secticm.  to  satisfy  the  requirements  of 

§  50.60  and  §  50.61  for  the  proposed 
period  of  operation  addressed  in  the 
application. 

(B)  The  time  and  temperature 
parameters  evaluated  as  part  of  the 
thermal  annealing  operating  plan,  and 
supported  by  the  evaluation  results  of 
paragraph  (b)(l)(ii)  of  this  section, 
represent  the  bounding  times  and 
temperatures  for  the  thermal  annealing 
operation.  If  these  bounding  conditions 
for  times  and  temperatures  are  violated 
during  the  thermal  annealing  operation, 
then  the  annealing  operation  is 
considered  not  in  accordance  with  the 
Thermal  Annealing  Operating  Plan,  as 
required  by  paragraph  (c)(1)  of  this 
section,  and  the  licensee  must  comply 
with  paragraph  (c)(2)  of  this  section. 


(2)  Rsqualificatian  Inspection  and 
Test  Program.  The  Innection  and  test 
program  to  requalify  the  annealed 
reactor  vessel  must  include  the  detailed 
monitoring,  inspectioins,  and  tests 
proposed  to  demonstrate  that  the 
limitations  on  temperatures,  times  and 
temperature  profiles,  and  stresses 
evaluated  for  the  proposed  thermal 
annealing  conditians  of  paragraph 
(bMlUiv)  of  this  section  have  not  been 
exceeded,  and  to  determine  the  thermal 
annealing  time  and  temperatureto  be 
used  in  quantifying  the  fracture 
toughness  recovery.  The  requalification 
inspection  and  test  program  must 
demonstrate  that  the  thermal  annealing  > 
operation  has  not  degraded  the  reactor 
vessel,  attached  piping  or 
appvirtenances,  or  the  adjacent  concrete 
structuree  to  a  degree  that  could  afiect 
the  safa  operation  of  the  reector. 

(3)  Fracture  Toughness  Recovery  and 
Reembrittlement  l^oid  Assurance 
Program.  The  percent  recovery  of  RTmyr 
and  Qiarpy  upper-shelf  energy  due  to 
the  thermal  annealing  treatment  must  be 
determined  based  on  the  time  and 
temperature  of  the  actual  vessel  thermal 
aimeal.  The  recovery  of  RTmyr  and 
Qiarpy  upper-shelf  energy  provide  the 
besis  for  establishing  the  post-anneal 
RTNcn-  and  Charpy  upper-shelf  energy 
for  each  vessel  material.  Changes  in  the 
RTnott  and  Charpy  upper-shelf  energy 
with  subsequent  plant  operation  must 
be  determined  using  the  post-anneal 
values  of  these  parametera  in 
conjimction  with  the  projected 
reemtottlement  trend  determined  in 
accordance  with  paragraph  (b)(3)(ii)  of 
this  section.  Recovery  and 
reembrittlement  evaluations  shall 
include: 

(i)  Recovery  Evaluations. 

(A)  The  percent  recovery  of  both 
RTNtrr  and  Charpy  upper-shelf  energy 
must  be  determined  by  one  of  the 
procedures  described  in  paragraph  (e)  of 
this  section,  using  the  proposed  lower 
bound  thermal  annealing  time  and 
temperature  conditions  described  in  the 
operatina  plan. 

(B)  If  tne  percent  recovery  is 
determined  from  testing  surveillance 
specimens  or  from  testing  materials 
removed  bom  the  reactor  vessel,  then  it 
shall  be  demonstrated  that  the  proposed 
thermal  annealing  parametera  used  in 
the  test  program  are  equal  to  or  bounded 
by  those  used  in  the  vessel  annealing 
operation. ' 

(C)  If  generic  computational  methods 
are  used,  appropriate  justification  must 
be  submitted  as  a  part  of  the 
application. 

(ii)  Reembrittlement  Evaluations. 
(A)  The  projected  post-anneal 
reembrittlement  of  KTnut  must  be 
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calculated  using  the  procedures  in 
§  50.61(c),  or  must  be  determined  using 
the  same  basis  as  that  used  for  the  pre- 
anneal  operating  period.  The  projected 
change  due  to  post-anneal 
reemlxittlement  for  Charpy  upper-shelf 
energy  must  be  determined  using  the 
same  basis  as  that  used  for  the  pre- 
anneal  operating  period. 

(B)  The  post-anneal  reembrittlement 
trend  of  both  RTndt  and  Charpy  upper- 
shelf  energy  must  be  estimated,  and 
must  be  monitored  using  a  surveillance 
program  defined  in  the  Thermal 
Annealing  Report  and  which  conforms 
to  the  intent  of  Appendix  H  of  this  part, 
"Reactor  Vessel  Material  Surveillance 
Program  Requirements." 

(4)  Identification  of  Unreviewed 
Safety  Questions  and  Technical 
Specification  Changes.  Any  changes  to 
the  fedlity  as  described  in  the  updated 
final  safety  analysis  report  constituting 
unreviewed  safisty  questions,  and  any 
changes  to  the  technical  specifications, 
which  are  necessary  to  either  conduct 
the  thermal  annealUig  or  operate  the 
nuclear  power  reactor  following  the 
annealiiu,  must  be  identified.  The 
section  wall  demonstrate  that  the 
Commission's  requirements  continue  to 
be  complied  with,  and  that  there  is 
reasonable  assurance  of  adequate 
protection  to  the  public  health  and 
safety  following  the  changes. 

(c)  Completion  or  Terminati(m  of 
Thermal  Annealing. 

(1)  If  the  thermal  annealing  was 
completed  in  accordance  with  the 
Thermal  Annealing  Operating  Plan  and 
the  Requalification  Inspection  and  Test 
Program,  the  licensee  shall  so  confirm 
in  writing  to  the  Director.  Office  of 
Nuclear  Reactor  Regulation.  The 
licensee  may  restart  its  reactor  after  the 
requirements  of  paragraph  (f)(2)  of  this 
section  have  been  met. 

(2)  If  the  thermal  annealing  was 
completed  but  the  annealing  was  not 
performed  in  accordance  with  the 
Thermal  Annealing  Operating  Plan  and 
the  Requalification  Inspection  and  Test 
Program,  the  licensee  shall  submit  a 
summary  of  lack  of  compliance  with  the 
Thermal  Annealing  Operating  Plan  and 
the  Requalification  Inspection  and  Test 
Program  and  a  justification  for 
subsequent  operation  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation. 
Any  changes  to  the  facility  as  described 
in  the  updated  final  safety  analysis 
report  which  are  attributable  to  the 
noncompliances  and  constitute 
unreviewed  safety  questions,  and  any 
changes  to  the  technical  specifications 
which  are  required  as  a  result  of  the 
noncompliances,  shall  also  be 
identified. 


(i)  If  no  unreviewed  safety  questions 
or  changes  to  technical  specifications 
are  identified,  the  licensee  may  restart 
its  reactor  after  the  requirements  of 
paragraph  (f)(2)  of  this  section  have 
been  met. 

(ii)  If  any  unreviewed  safety  questions 
or  changes  to  technical  specifications 
are  identified,  the  licensee  may  not 
restart  its  reactor  until  approval  is 
obtained  &t>m  the  Director.  Office  of 
Nuclear  Reactor  Regulation  and  the 
requirements  of  paragraph  (f)(2)  of  this 
section  have  been  met. 

(3)  If  the  thermal  annealing  was 
terminated  prior  to  completion,  the 
licensee  shall  immediately  notify  the 
NRC  of  the  premature  termination  of  the 
thermal  anneal. 

(i)  If  the  partial  annealing  was 
otherwise  performed  in  accordance  with 
the  Thermal  Annealing  Operating  Plan 
and  relevant  portions  of  the 
Requalification  Insp>ection  and  Test 
Program,  and  the  Ucensee  does  not  elect 
to  take  credit  for  any  recovery,  the 
licensee  need  not  submit  the  Thermal 
Annealing  Results  Report  required  by 
paragraph  (d)  of  this  section  but  instead 
shall  confirm  in  writing  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation 
that  the  partial  annealing  was  otherwise 
performed  in  accordance  with  the 
Thermal  Armealing  Operating  Plan  and 
relevant  portions  of  the  Requalification 
Inspection  and  Test  Program.  The 
licensee  may  restart  its  reactor  after  the 
requirements  of  paragraph  (f)(2)  of  this 
section  have  been  met. 

(ii)  If  the  partial  annealing  was 
otherwise  performed  in  accordance  with 
the  Thermal  Annealing  Operating  Plan 
and  relevant  portions  of  the 
Requalification  Inspection  and  Test 
Program,  and  the  licensee  elects  to  take 
full  or  partial  credit  for  the  partial 
aimealing.  the  licensee  shall  confirm  in 
writing  to  the  Director,  Office  of  Nuclear 
Reactor  Regulation  that  the  partial 
annealing  was  otherwise  performed  in 
compliance  with  the  Thermal  An^paling 
Operating  Plan  and  relevant  portions  of 
the  Requalification  Inspection  and  Test 
Program.  The  licensee  may  restart  its 
reactor  after  the  requirements  of 
paragraph  (f)(2)  of  this  section  have 
been  met. 

(iii)  If  the  partial  annealing  was  not 
performed  in  accordance  with  the 
Thermal  Annealing  Operating  Plan  and 
relevant  portions  of  the  Requalification 
Inspection  and  Test  Program,  the 
Ucensee  shall  submit  a  summary  of  lack 
of  compliance  with  the  Thermal 
Aimealing  Operating  Plan  and  the 
RequaUfication  Inspection  and  Test 
Program  and  a  justification  for 
subsequent  operation  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation. 


Any  changes  to  the  faciUty  as  described 
in  the  updated  final  safety  analysis 
report  which  are  attributable  to  the 
noncompliances  and  constitute 
unreviewed  safety  questions,  and  any 
changes  to  the  technical  specifications 
which  are  required  as  a  result  of  the 
noncompliances,  shall  also  be 
identified. 

(A)  If  no  unreviewed  safety  questions 
or  changes  to  technical  specifications 
are  identified,  the  licensee  may  restart 
its  reactor  after  the  requirements  of 
paragraph  (f)(2)  of  this  section  have 
been  met. 

(B)  If  any  unreviewed  safety  questions 
or  changes  to  technical  speciGcations 
are  identified,  the  licensee  may  not 
restart  its  reactor  until  approval  is 
obtained  from  the  Director,  Office  of 
Nuclear  Reactor  Regulation  and  the 
requirements  of  paragraph  (f)(2)  of  this 
section  have  been  met. 

(d)  Thermal  Annealing  Results 
Report.  Every  licensee  that  either 
completes  a  thermal  annealing,  or  that 
terminates  an  annealing  but  elects  to 
take  full  or  partial  credit  for  the 
annealing,  shall  provide  the  following 
information  within  three  months  of 
completing  the  thermal  anneal,  unless 
an  extension  is  authorized  by  the 
Director,  Office  of  Nuclear  Reactor 
Regulation: 

(1)  The  time  and  temperature  profiles 
of  the  actual  thermal  annealing; 

(2)  The  post-anneal  RTndt  and 
Charpy  upper-shelf  energy  values  of  the 
reactor  vessel  materials  for  use  in 
subsequent  reactor  operation; 

(3)  The  projected  post-anneal 
reembrittlement  trends  for  both  RTndt 
and  Charpy  upper-shelf  energy;  and 

(4)  The  projected  values  of  kTpts  and 
Charpy  upper-shelf  energy  at  the  end  of 
the  proposed  period  of  operation 
addressed  in  the  Thermal  AnneaUng 
Report. 

(e)  Procediues  for  Determining  the 
Recovery  of  Fracture  Toughness.  The 
procediu«s  of  this  i>aragraph  must  be 
used  to  determine  the  percent  recovery 
of  ARTnett,  Ru  and  percent  recovery  of 
Charpy  upper-shelf  energy,  R^.  In  all 
cases,  R,  and  Ru  may  not  exceed  100. 

(1)  For  those  reactors  with 
surveillance  programs  which  have 
developed  credible  surveillance  data  as 
defined  in  §  50.61,  percent  recovery  due 
to  thermal  annealing  (R,  and  Ru)  must  be 
evaluated  by  testing  surveillance 
specimens  that  have  been  withdrawn 
from  the  surveillance  program  and  that 
have  been  annealed  under  the  same 
time  and  temperature  conditions  as 
those  given  the  beltline  material. 

(2)  Alternatively,  the  percent  recovery 
due  to  thermal  annealing  (Ri  and  R„) 
may  be  determined  from  the  results  of 
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a  verificatioa  teft  prognin  employing 
materials  lemcnfM  frran  the  behUne 
region  of  the  le^ctor  vessel  *  and  that 
have  been  annefled  under  the  same 
time  and  tempefature  conditions  as 
those  jdven  the  |)ehline  material. 

(3)  ueneric  cclnputational  methods 
may  be  used  to  letennine  recovery  if 
adetjuate  justifioaticm  is  provided. 

(f)  Public  inibcniatian  and 
participation. 

(1)  Upon  recent  of  a  Thermal 
Annealing  Repott.  and  a  mtniTnnm  of  30 
dajfs  before  the  licensee  starts  thermal 
annealinfL  the  f>nimi«a^nq  shall: 

(i)  Not^  and  Micit  comments  from 
local  and  State  dovemments  in  the 
vicinity  of  the  sfte  where  the  thermal 
annealing  will  tidce  place  and  any 
Indian  Nation  ot  othw  indigenous 
people  that  have  treaty  or  statutory 
rights  that  coulclbe  affected  by  the 

(ii)  PubHah  a  Notice  of  a  public 
meeting  in  the  iWeral  Re^ster  and  in 
a  forum,  sudi  dm  local  newspapers, 
which  is  readily  accessible  to 
individuals  in  t^  vicinity  of  the  site,  to 
solicit  comments  from  the  public,  and 

(iii)  Hold  apupilic  meeting  on  the 
licmsee's  Theinial  Annealing  Report 

(2)  Within  15  Ibys  after  the  NRCs 
receipt  of  the  lictasee  submissions 
required  by  paragraphs  (c)(1),  (c)(2)  and 
(c)(3)(i)-(iii)  of  t(is  section,  the  NRC 
staff  shall  place  \n  the  NRC  Public 
Document  Room  a  siunmary  of  its 
inspection  of  the  licensee's  thermal 
annealing,  and  the  Commission  shall 
hold  a  piiblic  meeting: 

(i)  For  the  licetisee  to  e}q)lain  to  NRC 
and  the  public  the  results  of  the  reactor 
pressure  vessel  f^nnAnHng, 

(ii)  for  the  NR|:  to  discuss  its 
inspection  of  the  reactor  vessel 
annealing,  and 

(iii)  for  the  NF(C  to  receive  puUic 
comments  on  the  annealing. 

(3)  Within  45  fays  of  NRCs  receipt  of 
the  licensee  subviissions  required  by 
paragraphs  (c)(ll.  (c)(2)  and  (c)(3)(i)-{iii) 
of  this  section,  the  NRC  staff  shall 
complete  full  dotumentation  of  its 
inspection  of  thd  licensee's  annealing 
process  and  plaa  this  documentation  in 
the  NRC  Public  Doounent  Room. 

5.  In  10  CFR  Part  50,  Appendix  G  is 
revised  to  read  as  follows: 

Appendix  Q  to  Pan  50— Fracture 
ToughfMM  Reqwiremant* 

I.  Introduction  and  scope, 
n.  Definitions.       | 

*  For  thoM  cases  wins  materials  we  removed 
from  the  beltline  of  U|e  pressure  vessel,  the  stress 
limiu  of  the  applicable  portions  of  the  ASME  Code 
Section  m  must  be  satisfied,  including 
consideration  of  latiglie  snd  corrosion,  regardless  of 
the  Code  of  record  fof  the  vessel  design. 
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m.  Fracture  toughness  tests. 

IV.  Pnctme  toughness  requirements. 


L  uilmiiicneB  and  Scspe 

This  appendix  specifies  bactiue  toughness 
requirements  far  fnritic  materials  of 
pressure-retaining  components  of  the  reactor 
coolant  pressure  bouniuiy  of  light  watnr 
nuclear  power  reecton  to  provide  adequate 
margins  of  safaty  during  any  condition  of 
noimal  opacation.  including  anticipated 
opentiaiial  oocinranoes  ana  system 
hydrostatic  tests,  to  wliich  the  pressure 
boundary  vaay  be  subjected  over  its  service 
UfiBtime. 

The  ASMS  Code  forms  the  basis  for  the 
requirements  of  this  appendix  "ASME 
Code"  means  the  American  Society  of 
Mechanical  Engineers  Boiler  and  Pressure 
Vessel  Code.  If  no  section  is  specified,  the 
reference  is  to  Section  m.  Division  1.  "Rules 
for  Construction  of  Nuclear  Po%rar  Plant 
ComponenU."  "Section  XI"  means  Section 
XI.  Division  1.  "Rules  for  Inservice 
Inspection  of  Nuclear  Power  Plant 
Components."  If  no  edition  or  addenda  are 
specified,  the  ASME  Code  edition  and 
addenda  and  any  limitations  and 
modifications  thereof,  which  are  specified  in 
S  50.55a,  are  applicable. 

The  sections,  editions  and  addenda  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
specified  in  %  50.55e  have  been  approved  for 
incorporation  by  reference  by  the  D^ector  of 
the  Federal  Re^ster.  A  notice  of  any  changes 
made  to  the  material  incorponted  ^ 
reference  will  be  published  in  the  Federal 
Ra^Mar.  Copies  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  may  be  purdused  from 
the  American  Society  of  Mechanical 
Engineen.  United  Engineering  Center,  345 
East  47th  Street.  New  York,  NY  10017.  and 
are  available  for  inspection  at  the  NRC 
Library,  11545  Rockville  Pil».  Two  White 
Flint  North,  Roclcville,  MD  20852-2738.  - 

The  requirements  of  this  appendix  apply  to 
the  following  materials: 

A.  Carbon  and  low-alloy  ferritic  steel  plate, 
forgings,  castings,  and  pipe  with  specified 
minimum  yfeld  strengms  not  over  50.000  psi 
(345  MPa).  and  to  those  with  specified 
minimtmi  yield  strengths  greater  than  50,000 
psi  (345  MPa)  but  not  over  90.000  psi  (621 
MPa)  if  qualified  by  using  methods 
equivalent  to  those  described  in  paragraph 
G-2110  of  Appendix  G  (A  Section  XI  of  the 
latest  edition  and  addenda  of  the  ASME  Code 
incorporated  by  reference  into  §  50.55a(b)(2). 

B.  Welds  and  weld  heat-affiscted  zones  in 
the  materials  specified  in  paragraph  I.A.  of 
this  appendix 

C  Materials  for  bolting  and  other  types  of 
bsteners  with  specified  minimum  yield 
strengths  not  over  130,000  psi  (896  MPa). 

Note:  The  adequacy  of  the  fracture 
toughness  of  other  ferritic  materials  not 
covered  in  thi^  section  must  be  demonstrated 
to  the  Director,  Office  of  Nuclear  Reactor 
Regulation,  on  an  individual  case  besis. 

n.  Definitians 

A.  Ferritic  material  means  carbon  and  low- 
alloy  steels,  higher  alloy  steels  including  all 
stainless  alloys  of  the  4xx  series,  and 
maraging  and  precipitation  hardening  steels 
with  a  predominantly  body-centered  cubic 
crystal  structure. 


B.  ^vtsmAydrostatic  festemeens  all 
preoperational  system  leakage  and 
hydrostatic  pressure  teste  and  all  systnn 
leakage  and  hydrostetic  pressure  teste 
perfimned  during  the  sovics  life  of  the 
pressiuv  boundny  in  compliance  with  the 
ASME  Code.  Section  XI. 

C  Specified  minimum  yield  strength 
means  the  minimum  yield  strength  (in  the 
imirradiated  cmidition)  of  a  material 
specified  in  the  construction  code  under 
which  the  component  is  built  \mder  §  50.5Se. 

D.  BTmr  meens  the  refiarence  temperature 
of  the  matraial.  for  all  conditions. 

(i)  For  the  pre-service  or  unirradiated 
conditiicm,  RTnot  is  evaluated  according  to 
the  procedures  in  the  ASME  Code.  Paragraph 
NB-2331. 

(ii)  For  the  reactor  vessel  beldine  materials. 
KTnbt  must  account  for  the  efbcte  of  neutron 
radiation. 

E.  ATmdt  means  the  transition  temperatiue 
shift,  or  change  in  RTwor.  due  to  neutron 
radiation  efEacts.  which  is  evaluated  as  the 
difiBredce  in  the  30  ft-lb  (41  J)  index 
temperatures  from  the  average  Charpy  curves 
measured  before  and  after  irradiation. 

F.  Beltline  at  Behline  itgion  of  reactor 
vessd  means  the  region  of  the  reactor  vessel 
(shell  material  including  welds,  heat  affected 
zones,  and  plates  or  fortius)  that  directly 
surrounds  we  effective  he%ht  of  the  ective 
corft  and  adjacent  regioiM  of  the  reactor 
vessel  that  are  predicted  to  experience 
sufficient  neutron  radiation  damage  to  be 
considered  in  the  selection  of  the  most 
limiting  malarial  with  regard  to  radiation 
damage. 

m.  Fractare  Too^maas  Teals 

A.  To  demonstrate  compliance  with  the 
fracture  toughness  requirements  of  Section  IV 
of  this  appendix,  ferritic  materials  must  be 
tested  in  accordance  with  the  ASME  Code 
and,  for  the  beltline  materials,  the  test 
requirements  of  Appendix  H  of  this  pert.  For 
a  reector  vessel  that  was  constructed  to  an 
ASME  Code  earlier  than  the  Summer  1972 
Addenda  of  the  1971  Edition  (under 

§  50.55a),  the  fracture  toughness  data  and 
data  analyses  must  be  supplemented  in  a 
maimer  approved  by  the  Director,  Office  of 
Nuclear  Rractor  Regulation,  to  demonstrate 
equivalence  with  the  fracture  toughness 
requirements  of  this  appendix. 

B.  Test  methods  for  supplemental  fiecture 
toughness  tests  described  in  paragraph 
IV.A.l.b  of  this  appendix  must  be  submitted 
to  and  approved  by  the  Director,  Office  of 
Nudeer  Reactor  Regulation,  prior  to  testing. 

C  All  fracture  toughness  test  programs 
conducted  in  accordance  with  paragraphs 
ni.  A  and  m.B  must  comply  trith  ASME  Code 
requirements  for  calibration  of  test 
equipment,  qualification  of  test  personnel, 
and  retention  of  records  of  these  functions 
and  of  the  test  data. 

IV.  Fracture  Toughness  Requiremente 

A.  The  pressure-retaining  componente  of 
the  reactor  coolant  pressure  boimdary  that 
are  made  of  ferritic  materials  must  meet  the 
requirements  of  the  ASME  Code, 
supplemented  by  the  additional  requirements 
set  forth  below,  for  fracture  toughness  during 
system  hydrostatic  teste  and  any  condition  of 


nomial  operation,  including  anticipated 
operational  occurrences.  Reactor  vessels  may 
continue  to  be  operated  only  for  that  service 
period  within  which  the  requirements  of  this 
section  are  satisfied.  For  the  reactor  vessel 
beltiine  materials,  including  welds,  plates 
and  forgings,  the  values  of  RTnot  and  Charpy 
upper-shelf  energy  must  accoimt  &>r  the 
e^cto  of  neutron  radiation,  including  the 
resulte  of  the  surveillance  program  of 
Appendix  H  of  this  part.  The  efi^ects  of 
neutron  radiation  must  consider  the  radiation 
ccmditions  (i.e.,  the  fluence)  at  the  deepest 
point  on  the  crack  front  of  the  flaw  assumed 
in  the  analysis. 

1.  Reactor  Vessel  Charpy  Upper-Sh^f  Energy 
Requirements 

a.  Reactor  vessel  beltiine  materials  must 
have  Charpy  upper-shelf  energy,'  in  the 
transverse  direction  for  base  material  and 
along  the  weld  for  weld  material  according 
to  the  ASME  Code,  of  no  less  than  75  fr-Ib 
(102  J)  initially  and  must  maintain  Charpy 
upper-shelf  energy  throughout  the  life  of  the 
vessel  of  no  less  than  50  fl-lb  (68  J),  unless 

it  is  demonstrated  in  a  manner  approved  by 
the  Director,  Office  of  Nuclear  Reactor 
Regulation,  that  lower  values  of  Charpy 
upper-shelf  energy  will  provide  margins  of 
safety  against  frvcture  equivalent  to  those 
required  by  Appendix  G  of  Section  XI  of  the 
ASME  Code.  This  analysis  must  use  the  latest 
edition  and  addenda  of  the  ASME  Code 
incorporated  by  reference  into  §  50.55a(b)(2) 
at  the  time  the  analysis  is  submitted. 

b.  Additional  evidence  of  the  fracture 
toughness  of  the  beltiine  materials  after 
expostue  to  neutron  irradiation  may  be 


obtained  bom  resulte  of  supplemental 
fracture  toughness  teste  for  use  in  the 
analysis  specified  in  section  IV.A.l.a. 

c.  The  analysis  for  satisfying  the 
requiremente  of  section  IV.  A.  1  of  this 
appendix  must  be  submitted,  as  specified  in 
§  50.4,  for  review  and  approval  on  an 
individual  case  basis  at  least  three  years  prior 
to  the  date  when  the  predicted  Charpy  upper- 
shelf  energy  will  no  longer  satisfy  the 
requiremente  of  section  IV.  A.1  of  this 
appendix,  or  on  a  schedule  approved  by  the 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

2.  Pressure-Temperature  Limits  and 
Minimum  Temperature  Requirements 

a.  Pressure-temperature  limite  and 
miniiniini  temperature  requiremente  for  the 
reactor  vessel  are  given  in  Table  3,  and  are 
defined  by  the  operating  condition  (i.e., 
hydrostatic  pressure  and  leak  tests,  or  normal 
operation  including  antici(>ated  opterational 
occiuxences).  the  vessel  pressure,  whether  or 
not  fuel  is  in  the  vessel,  and  whether  the  core 
is  critical.  In  Table  3,  the  vessel  pressure  is 
defined  as  a  percentage  of  the  preservice 
system  hydrostatic  test  pressure.  The 
appropriate  requiremente  on  both  the 
pressure-temperature  limite  and  the 
minimum  ]>ermissible  temperature  must  be 
met  for  all  conditions. 

b.  The  pressure-temperature  limits 
identified  as  "ASME  Appendix  G  limite"  in 
Table  3  require  that  the  limite  must  be  at    ' 
least  as  conservative  as  limite  obtained  by 
following  the  methods  of  analysis  and  the 
margins  of  safefy  of  Appendix  G  of  Section 
XI  of  the  ASME  Code. 


c  The  minimum  temperature  requirements 
given  in  Table  3  pertain  to  the  controlling 
material,  which  is  either  the  material  in  the 
closure  flange  or  the  material  in  the  beltline 
region  with  the  highest  reference 
temperature.  As  specified  in  Table  3,  the 
minimimii  temperature  requiremente  and  the 
controlling  material  depend  on  the  operating 
condition  (i.e.,  hydrostatic  presstire  and  leak 
teste,  or  normal  operation  including 
anticipated  operational  occurrences),  the 
vessel  pressure,  whether  foel  is  in  the  vessel, 
and  whether  the  core  is  critical.  The  metal 
temperature  of  the  controlling  material,  in 
the  region  of  the  controlling  material  which 
has  the  least  fevorable  combination  of  stress 
and  temperattire,  must  exceed  the 
appropriate  minimum  temperature 
requirement  for  the  condition  and  pressure  of 
the  vessel  specified  in  Table  1. 

d.  Pressure  tests  and  leak  tests  of  the 
reactor  vessel  that  are  required  by  Section  XI 
of  the  ASME  Code  must  be  completed  before 
the  core  is  critical. 

B.  If  the  procedures  of  Section  IV.  A.  of  this 
appendix  do  not  indicate  the  existence  of  an 
equivalent  safefy  margin,  the  reactor  vessel 
beltiine  may  be  given  a  thermal  annealing 
treatment  to  recover  the  frecture  toughness  of 
the  material,  subject  to  the  requiremente  of 
§  50.66.  The  reactor  vessel  may  continue  to 
be  operated  only  for  that  service  period 
within  which  the  predicted  fracture 
toughness  of  the  beltiine  region  materials 
satisfies  the  requiremente  of  Section  IV.A.  of 
this  appendix  using  the  values  of  RTndt  and 
Charpy  upper-shelf  energy  that  include  the 
efiects  of  aimealing  and  subsequent 
irradiation. 


Table  l  .—Pressure  and  Temperature  Requirements  for  the  Reactor  Pressure  Vessel 


Operating  condition 


.  Hydrostatic  pressure  and  leak  teste  (core  is  not  critkial): 

1.a    Fuel  in  the  vessel  - ~ 

1.b    Fuel  in  the  vessel  ~ ~ 

1  .c  No  fuel  in  the  vessel  (Preservice  Hydrotest  Only)  .... 
.  Normal  operation  (incl.  heat-up  and  cool-down),  including 
anticipated  operational  occurrences: 

2.a    Core  not  critical  

2.b   Core  not  critical  — ~ 

2.C   Core  critteal - ~ 


2.d    Core  critical 

2.e    Core  critkal  for  BWR  (») 


Vessel 
pressure^ 


S20% 

>20% 

ALL 


S20% 
>20% 
S20% 

>20% 

S20% 


Requiremente  for  pressure-temperature 
limite 


ASME  Appendix  G  Limite 
ASME  Appendix  G  Limite 
(Not  Applicable)  


ASME  Appendix  G  Limite 

ASME  Appendix  G  Limite 

ASME  Appendix  G  Umi^  +  40»F 

ASME  Appendix  G  Umite  *  40°F 

ASME  Appendix  G  Umite  +  40°F 


Minimum  temperature 
requiremente 


(2)  *90»F  (•) 
(3)+60»F 


(2) 

(«)  +120»F  (•) 
Larger  of  [(*)]  or  [(*)  * 

40»F] 
Larger  of  [(*))  or  ((2)  ♦ 

leO-F] 
(2)  +  60<'F 


'  Percent  of  the  presen/ice  system  hydrostatfc  test  pressure.  ^   ,_  ,.      ,    ^ 

2  The  highest  reference  tennperature  of  the  material  in  the  ctosure  flange  region  that  is  highly  sUessed  t)y  the  bolt  preload. 

3  The  highest  reference  temperature  of  the  vessel. 

*The  minimum  pennissible  temperature  for  the  inservice  system  hydrostatic  pressure  test. 

sporboiling  water  reactors  (BWR)  with  water  level  within  the  normal  range  for  power  operation.  .    ,  _^ . 

6  Lower  temperatures  are  permissil)le  if  they  can  be  justified  by  showing  that  the  margins  of  safety  of  the  controlling  region  are  equivalent  to 
those  required  for  the  tteltline  when  it  is  controlling. 


'  Defined  in  ASTM  E  185-79  and  -82  which  are 
incorporated  by  reference  in  Appendix  H  to  Part  50. 
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6.  In  10  CFR  part  50,  Appendix  H  is 
revised  to  read  ps  Mlows: 

Appmdlx  H  to  (Part  50— AMCtor  V6Me< 
Malarial  Survaf  lanca  Pfogram 
na<|uiyawaHtB 

L  Introduction 

n.  DBfinitions      i 

m.  SunreilJancs  frogram  Criteria 

IV.  Rspert  of  Test  Results 

L  Introduction 

The  purpose  ol  the  material  surveillance 
program  requirad  by  this  appendix  is  to 
monitor  changes  In  the  fracture  toughness 
properties  of  niritic  materials  in  the  reactor 
vessel  beltline  region  of  light  water  nuclear 
power  reactors  wpich  result  from  exposure  of 
these  materials  td  neutron  irradiation  and  the 
thermal  envlromtent  Under  the  program, 
fracture  toughnesji  test  data  an  obtained  from 
material  spedmefis  exposed  in  surveillance 
capsules,  which  are  withdrawn  periodically 
froBi  the  reactor  Vessel.  These  data  will  be 
uaaU  as  described  in  Section  IV  of  Appendix 
G  to  Part  50. 

ASTM  E  185-7B.  -79,  and  -82.  "Standard 
Practice  for  Condbcting  Surveillance  Tests 
for  Light-Water  Q>oled  Nuclear  Power 
Reactor  Vessels."' which  an  reilBranced  ip  the 
following  paragraphs,  have  been  approved 
for  incarpontioniDy  referance  by  the  Director 
of  the  Fodaral  Kaktetar.  Copies  of  ASTM  E 
185-73,  -79,  andh82,  maybe  purchased 
from  the  American  Sodety  fat  Testing  and 
Materials,  1916  R^  Sfreet,  Philadelphia,  PA 
19103  and  an  available  for  inspection  at  the 
h4RC  Librv7,  llSilS  Rockville  Pike,  Two 
Whit*  Flint  Nortl^,  Rockville,  MD  20852- 
2738. 

n.  DeOnitiana 

All  terms  uaedin  tUs  Appndlx  have  the 
same  meaning  as  in  Appendix  G. 

ID.  SorvaillanGe  pragrain  Criteria 

A  No  material  surveillance  program  is 
raquiied  for  reacttv  vessels  fot  which  it  can 
be  conservatively*  demonstrated  by  analytical 
methods  applied  to  experimental  data  and 
tests  performed  on  comparable  vessels, 
making  appropriate  allowances  for  all 
uncertainties  in  tke  measurements,  that  the 
peak  neutron  fluence  at  the  end  of  the  d^ign 
life  of  the  vessel  will  not  exceed  10'^  n/cm^ 
(E  >  1  MeV).        . 

B.  Reactor  vessf  Is  that  do  not  meet  the 
conditions  of  paragraph  m.  A  of  this 


UMI 


appendix  must  have  their  beltline  materials 
monitored  by  a  surveillance  program 
complying  with  ASTM  E  185,  as  modified  by 
this  appendix. 

1.  The  design  of  the  surveillance  program 
and  the  withd^wal  schedule  must  meet  the 
requirements  of  the  edition  of  ASTM  E  185 
that  is  current  on  the  issue  date  of  the  ASME 
Code  to  which  the  reactor  vessel  was 
purchased.  Later  editions  of  ASTM  E 185 
may  be  used,  but  including  only  those 
editions  through  1982.  For  each  capsule 
withdrawal,  the  test  procedures  and 
reporting  requirements  must  meet  the 
requirements  of  ASTM  E  185-82  to  the  extent 
practicable  for  the  configuration  of  the 
specimens  in  the  capsule. 

2.  Surveillance  si>ecimen  capsules  must  be 
located  near  the  inside  vessel  wall  in  the 
beltline  region  so  that  the  specimen 
irradiation  history  duplicates,  to  the  extent 
practicable  within  the  physical  constraints  of 
the  system,  the  neutron  spectrum, 
temperature  history,  and  maximum  neutron 
fluence  experienced  by  the  reactor  vessel 
inner  surfoce.  If  the  capsule  holders  are 
attached  to  the  vessel  wall  or  to  the  vessel 
cladding,  construction  and  inservice 
inspection  of  the  attachments  and  attachment 
welds  must  be  done  according  to  the 
requiremeiHs  for  permanent  structural 
attachments  to  reactor  vessels  given  to 
Sections  III  and  XI  of  the  American  Society 
of  Mechanical  Engineers  Boiler  and  Pressure 
Vegael  Code  (ASME  Code).  The  design  and 
location  of  the  capsule  holdera  most  permit 
insertion  of  replacement  capsules. 
Accelerated  irradiation  capsules  may  be  used 
in  addition  to  the  required  nundier  of 
surveillance  capsules. 

3.  A  proposed  withdrawal  schedule  must 
be  submitted  with  a  technical  justification  as 
specified  in  S  50.4.  The  proposed  schedule 
must  be  approved  prior  to  implementation. 

C  Requirements  for  an  Int^rated 
Surveillance  Program. 

1.  In  an  integrated  surveillance  program, 
the  representative  materials  chosen  for 
surveillance  for  a  reactor  are  irradiated  in  one 
at  more  other  reactors  that  have  similar 
design  and  ofiereting  features.  Integrated 
surveillance  programs  must  be  approved  by 
the  Director,  Office  of  Nuclear  Reactor 
Regulation,  on  a  case-by-case  basis.  Criteria 
for  approval  include  the  following: 

a.  The  reactor  in  which  the  materials  will 
be  irradiated  and  the  reactor  for  which  the 
materials  are  being  irradiated  must  have 
sufficiently  similar  design  and  operating 


features  to  permit  accurate  comparisons  of 
the  predicted  amount  of  radiation  damage. 

b.  Each  reactor  must  have  an  adequate 
dosimetry  program. 

c.  There  must  be  adequate  arrangement  fbr 
data  sharing  between  plants. 

d.  Then  must  be  a  contingency  plan  to 
assure  that  the  surveillance  program  for  each 
reactor  will  not  be  jeopardized  by  operation 
at  reduced  power  level  or  by  an  extended 
outage  of  another  reactor  from  which  data  ara 
expected. 

e.  Then  must  be  sul>stantial  advantages  to 
be  gained,  such  as  reduced  power  outages  at 
reduced  personnel  exposure  to  radiation,  as 
a  direct  result  of  not  requiring  surveillance 
capsules  in  all  reactors  in  the  set 

2.  No  reduction  in  the  requirements  fat 
number  of  materials  to  be  irradiated, 
specimen  types,  or  number  of  specimens  per 
reactor  is  permitted. 

3.  After  (the  effective  date  of  this  section), 
no  reduction  in  the  amount  of  testing  is 
permitted  unless  pnviously  authorized  by 
the  Director,  Office  of  Nuclear  Reactor 
Regulation. 

IV.  Kaport  of  Tail  Kasuhs 

A.  Each  capsule  withdrawal  and  the  test 
results  must  be  the  subject  of  a  summary 
technical  nport  to  be  sutRnitted,  as  specified 
in  §  50.4,  within  one  year  of  the  d(de  of 
capsule  withdrawal,  tmless  an  extension  is 
granted  by  the  Director,  Office  of  Nuclear 
Reactor  Regulation. 

B.  The  report  must  include  the  data 
required  by  ASTM  E  185,  as  specified  in 
paragraph  III.B.1  of  this  appendix,  and  the 
results  of  all  fracture  tou^mess  tests 
conducted  on  the  belUine  materials  in  the 
irradiated  and  unirradiated  conditions. 

C.  If  a  change  in  the  Technical 
Specifications  is  required,  either  in  the 
pressure-temperature  limits  or  in  the 
operating  procedures  required  to  meet  the 
limits,  the  expected  date  for  submittal  of  the 
revised  Technical  Specifications  must  be 
provided  with  the  report. 

Dated  at  Rockville  MD,  this  12th  day  of 
December,  1995. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 
(FR  Doc  95-30665  Filed  12-18-95: 8:45  am] 
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DEPARTMENTOF  TRANSPORTATION 

CoastGuard  I 

46CFRPartaipand12 
[OQD  91-412} 
nN2118-V^M3 

Nationai  Drtve«  RagMer  and  Criminal 
Record  RavtoM  In  laaulng  Ucanaaa, 
Cartlflcataa  of  Bagiatry,  or  Merchant 
Marlnar'a  Doctimanta 

AQENCV:  Coast  Ouard,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  In  furtherance  of  the 
President's  Regulatory  Reinvention 
Initiative,  this  rulemaking  establishes 
Coast  Guard  regulations  which 
implmnent  the  brovisions  of  the  Oil 
Pollution  Act  of  1990  (OPA  90)  that 
pemdt  the  Coa^  Guard  to  review 
information  frotn  the  National  Driver 
Register  on  an  applicant  prior  to  issuing 
or  renewing  a  license,  certificate  of 
registry  (COR),  or  merchant  mariner's 
document  (K4KC>).  This  rulemaking  also 
addresses  O9A'90  provisions  that 
permit  the  Coalt  Guard  to  review  the 
criminal  records  of  applicants  prior  to 
issuing  a  license,  COR  or  MMD.  In 
addition,  it  est4)lishes  regiilations  that 
permit  criminal  record  checks  of  any 
individual  appWing  for  a  raise  in  grade 
of  a  license  or  COR;  a  renewal  of  a 
license,  COR,  or  MMD;  or  an 
endorsement  of  an  MMD  with  a  new 
expiration  date,  This  rulemaking 
,  provides  the  Cdast  Guard  an 
opportunity  to  identify  an  applicant 
who  has  been  convicted  of  certain  motor 
vehicle  ofiienses  or  convicted  of  certain 
serious  crimes. 

EFFECTIVE  DATE^  January  18. 1996. 
AOOncsacS:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  ofBce  of  the  Executive  Secretary, 
Marine  Safety  Q}uncil  (G-LRA/3406) 
(CGD  91-212).  ij.&  Coast  Guard 
Headquarters.  2100  Second  Street  SW., 
room  3406,  Washington,  DC  20593- 
0001  between  8  a.m.  and  3  p.m., 
Monday  throu^  Friday,  except  Federal 
holidays.  The  telephone  nimiber  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stewart  Walker,  Marine  Personnel 
Qualifications  |G-MCO-l),  (202)  267- 
0475.  This  telephone  records  messages 
on  a  24-hour  basis. 

SUPPLEMENTARY  INFORMATION: 

Draitiiig  Infomtation.  The  principal 
persons  involved  in  drafting  thisdocument 
are  Mr.  James  W  Cratty,  Project  Manager, 
Project  Development  Branch  (G-MES-2]  and 


Ms.  Jacqueline  Sullivan.  Project  Counsel, 
0£Bce  of  the  Chief  Counsel  (G-LRA). 

Regulatory  Histoiy 

On  March  13, 1995.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "National 
Driver  Re^er  and  Criminal  Record 
Review  in  Issuing  Licenses,  Certificates 
of  Registry,  or  Merchant  Mariner's 
Documents"  in  the  Federal  Register  (60 
FR  13570).  The  Coast  Guard  received  29 
letters  commenting  on  the  proposal. 
Several  comments  requested  a  public 
hearing.  The  Coast  Guard  determined    * 
that  a  public  hearing  is  uimecessary  and 
that  all  of  the  issues  contained  in  the 
comments  are  addressed  in  this 
rulemaking. 

Backgroond  and  Purpose 

1.  General 

Under  the  authority  of  46  U.S.C.  7101. 
the  Coast  Guard  issues  licenses  to 
qualified  officers  such  as  masters, 
mates,  pilots,  engineers,  operators,  and 
radio  officers.  It  also  issues  certificates 
of  registry  (CORs)  to  qualified  staff 
officers  such  as  pursers,  medical 
doctors,  and  professional  nurses. 

The  Coast  Guard  issues  merchant 
mariner's  documents  (MMDs),  with 
certain  exceptions  described  in  46 
U.S.C  8701,  to  vessel  personnel  for 
service  aboard  U.S.  flag  merchant 
vessels  of  more  than  100  gross  tons 
which  operate  on  waters  other  than 
rivers  and  lakes.  The  MMD  serves  as  a 
certificate  of  identification  and 
qualification,  authorizing  work  in 
difliBrent  capacities  on  deck  and  in  the 
engine  and  steward's  departments.  The 
MMD.  with  an  appropriate 
endorsement,  is  also  the  credential 
issued  to  qualified  tankermen.  Many 
merchant  mariners  who  hold  licenses 
and  CORs  also  hold  MMDs. 

All  licensing  and  docimientation 
transactions  are  processed  at  Coast 
Guard  Regional  Examination  Centers 
(RECs)  exercising  the  authority  of  the 
Officer  in  Charge,  Marine  Inspection 
(OCMIs). 

Sections  4101(a)  and  (b)  and  section 
4102(e}  of  the  Oil  Pollution  Act  of  1990 
(OPA  90)  (Pub.  L  101-380)  amend  46 
U.S.C.  7101,  7302^  and  7109, 
respectively,  to  authorize  the  Coast 
Guard  to  conduct  criminal  rec(xd 
checks  of  any  individual  applying  for  a 
license,  COR,  or  MMD;  for  a  raise  in 
grade  of  a  license  or  COR;  for  a  renewal 
of  a  license,  COR,  or  MMD;  or  for  an 
endorsement  of  an  MMD  with  a  new 
expiration  date.  Some  individuals  with 
criminal  records  may  be  unsuitable 
candidates  for  a  license,  COR,  or  MMD 
because  they  present  a  risk  to 


passengers.  feUow  crew  members,  or  the 
safe  operation  of  a  vessel. 
As  amended,  46  U.S.C.  7101  and  7302 

Erohibit  the  Coast  Guard  from  issuing  a 
cense,  COR,  or  MMD  to  an  applicant 
unless  the  applicant  makes  available  to 
the  Coast  Guud  any  information 
contained  in  the  National  Driver 
Register  (NDR)  related  to  an  offense 
committed  by  the  applicant  that  is 
described  in  sections  205(a)(3)(A)  or  (B) 
of  the  National  Driver  Register  Act  of 
1982  (49  U.S.C.  Chapter  303).  These 
offenses  are:  operation  of  a  motor 
vehicle  imder  the  influence  of,  or  while 
impaired  by,  alcohol  or  a  controlled 
substance;  and  any  traffic  violation(s) 
arising  in  connection  with  a  fatal  traffic 
accident,  reckless  driving,  or  racing  on 
the  highways. 

Although  an  individual's  motor 
vehicle  record  may  not  be  directly 
related  to  his  or  her  maritime  career,  a 
record  of  alcohol  or  drug-related  motor 
vehicle  offenses,  or  other  motor  vehicle 
offenses  as  specified  in  sections 
205(a)(3)(A)  and  (B)  of  the  NDR  Act  of 
1982,  indicates  that  the  individual  may 
have  a  disregard  for  his  or  her  own 
safety  or  the  safety  of  others  and 
therefore  may  not  be  suitable  for 
maritime  employment. 

Section  4105(b)  of  OPA  90  amended 
46  U.S.C.  Chapter  75,  to  require  the 
Coast  Guard  to  make  the  information 
received  from  the  NDR  available  to  the 
applicant  for  review  and  written 
comment  before  the  Coast  Guard  uses 
this  information  as  a  basis  for  denying, 
suspending,  revoking,  or  taking  other 
action  on  that  individual's  license.  COR. 
or  MMD. 

Before  Congress  enacted  OPA  90,  an 
individual  who  applied  for  a  license, 
COR,  or  MMD  was  not  required  to 
provide  the  Coast  Guard  with  NDR 
information.  However,  an  applicant  for 
a  license  or  COR  was  asked  on  the 
application  form  if  he  or  she  had  been 
convicted  of  any  offense(s)  other  than 
minor  traffic  violation(s).  Information 
provided  by  the  applicant  regarding 
conviction(s)  for  other  than  minor  traffic 
violation(s),  including  Driving  Under 
the  Influence  (DUI)  or  Driving  While 
Intoxicated  (DWI),  was  used  to  evaluate 
the  applicant's  qualifications  to  hold  a 
license  or  COR. 

2.  Criminal  Record  Review  Under 
Current  Regulations 

a.  Licenses  and  CORs.  The  current 
regulations  at  46  CFR  10.205, 
"Ri9quirements  for  original  licenses  and 
certificates  of  registry,"  require  the 
applicant  to  have  his  or  her  fingerprints 
taken  during  the  application  process. 
The  Coast  Guard  uses  the  fingerprints  to 
determine  if  a  criminal  record  exists  for 


the  individual.  Section  10.205(f)(2) 
authorizes  the  OCMI  to  reject  an 
application  if  the  criminal  record  check, 
or  other  information,  indicates  that  an 
applicant's  habits  of  life  and  character 
are  such  that  the  applicant  cannot  be 
entrusted  with  the  duties  and     . 
responsibilities  associated  with  a 
license  at  COR.  The  OCMI  notifes  the 
applicant  of  the  reason(s)  for 
disapproval. 

Section  10.205(f)(4)  indicates  that,  in 
the  event  a  license  or  COR  has  been 
issued  before  adverse  information  on 
the  applicant's  character  or  habits  of 
life,  or  information  indicating  that  the 
application  is  felse  or  incomplete,  is 
cotained  the  OCMI  may  notify  the 
individual  that  the  Ucense  or  COR  is 
null  and  void  and  direct  the  holder  to 
return  the  license  or  certificate  to  the 
OCML 

Under  46  CFR  10.209,  "Requirements 
for  renewal  of  a  license,"  each  renewal 
applicant  must  use  a  standard  form 
furnished  by  the  Coast  Guard.  The  form 
asks  the  applicant  to  identify  any 
criminal  convictions  or  history  of  drug 
use.  Under  §  10.209(b),  an  applicant 
may  not  have  his  or  her  hotaise  renewed 
if  facts  which  would  render  a  renewal 
improper  have  come  to  the  Coast 
Guard's  attention. 

The  Coast  Guard  currently  performs  a 
license  r^ewal  criminal  record  check 
when  an  individual  has  identified  a 
conviction  or  drug  use  on  the 
application.  In  addition,  the  Coast 
Guard  performs  a  criminal  record  check 
on  applicants  for  renewal  whom  it 
suspects  have  criminal  records  or  a 
history  of  drug  use.  The  Conference 
Report  on  OPA  90  (H.R.  Conf.  Rep.  No. 
101-653)  recognizes  these  existing  Coast 
Guard  procedures. 

Related  regulations  in  46  CFR  part  10, 
"Requirements  for  raise  of  grade  of  a 
license"  (§  10.207)  and  "Issuance  of 
duplicate  of  license  or  certificate  of 
ref^stry"  (§  10.219).  currently  do  not 
address  criminal  record  checks. 

b.  Merchant  Mariner's  Documents. 
The  regulations  contained  at  46  CFR 
part  12.  "Certification  of  Seamen,"  do 
not  address  fingerprinting.an  applicant 
for  an  MMD  specifically  for  a  criminal 
record  check;  however,  under  existing 
practice,  the  Coast  Guard  fingerprints  an 
individual  applying  for  his  or  her 
original  MMD  and  performs  a  criminal 
record  check  on  the  applicant.  The 
Coast  Guard  does  not  &igerprint  and 
check  the  criminal  record  of  a  person 
obtaining  a  duplicate  MMD  or  an 
additional  MMD  endorsement 

Under  law  existing  prior  to  OPA  90, 
the  Coast  Guard  was  not  required  to 
consider  the  character  and  habits  of  life 
of  an  applicant  for  an  MMD  as  it  was  for 


licenses  and  CORs.  The  only. specific 
statutory  provision  concOTning 
dangerous  drug  use  or  criminal 
convictions  authorized  the  Coast  Guard 
to  deny  an  MMD  to  an  applicant 
convicted  for  a  dangerous  drug  offense 
within  10  years  prior  to  the  date  of 
application  (46  U.S.C.  7503).  The  Coast 
Guard  has  also  been  authorized  to  deny 
an  MMD  to  a  person  who  has  ever  used 
or  has  ever  been  addicted  to  a  dangerous 
drug  unless  the  applicant  provides 
satisfactory  proof  that  he  or  she  is 
suitable  for  employment  in  the 
merchant  marine. 

3.  National  Driver  Register  Access 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  the 
Department  of  Transportation  (DOT) 
maintains  the  NDR,  which  is  a 
nationwide  repository  of  information  on 
drivers.  The  NDR  is  part  of  a  volimtary 
cooperative  program  that  assists  State 
motor  vehicle  driver  licensing  agencies 
and  certain  Federal  agencies  in  gaining 
access  to  data  on  an  individual's  motor 
vehicle  driving  record.  The  NDR  Act  of 
1982  prohibits  the  use  of  information  in 
the  NDR  that  is  more  than  3  years  old. 
unless  that  information  relates  to  a 
current  suspension  or  revocation  of  the 
individual's  license  to  operate  a  motor 
vehicle. 

At  present,  access  to  the  NDR  must  be 
made  through  participating  States.  DOT 
has  proposed  legislation  to  amend 
section  307  of  the  NDR  Act  of  1982  to 
allow  direct  NDR  access  by  Federal 
agencies.  If  the  proposed  legislation  is 
enacted,  the  Coast  Guard  intends  to 
adopt  the  direct  access  methodology. 

Discussion  of  Comments  and  Changes 

Twenty-nine  letters  were  received  in 
response  to  the  NPRM.  The  Coast  Guard 
has  considered  all  of  the  comments  and, 
in  some  instances,  revised  the  proposed 
regulations  as  appropriate.  The 
comments  have  been  grouped  by  issue 
and  are  discussed  as  follows. 

1.  Coast  Guard  Authority 

Seven  comments  suggested  the 
regulations  are  intrusive  into  the  lives  of 
mariners  and  questioned  the  Coast 
Guard's  authority  to  review  information 
from  the  National  Driver  Register  and 
review  criminal  record  information  in 
issuing  licenses,  CORs,  or  MMDs.  OPA 
90  authorized  the  Coast  Guard  to 
conduct  criminal  record  checks  and 
review  information  from  the  National 
Driver  Register  on  any  individual 
applying  for  a  license,  COR,  or  MMD; 
for  a  renewal  of  a  license,  COR,  or 
MMD;  or  for  an  endorsement  of  an 
MMD  with  a  new  expiration  date.  The 
Coast  Guard  is  implementing  these 


provisions  to  exclude  from  holding 
merchant  mariner  credentials  those 
individuals  whose  history  indicates  a 
lack  of  concern  regarding  the  safety  of 
themselves,  others,  the  marine 
environment,  and  the  safe  operation  of 
a  vessel. 

Two  comments  suggested  that  since 
the  term  "renewal"  is  not  mentioned  in 
46  U.S.C.  7302(c)  and  (d),  the  review  of 
criminal  records  and  the  National  Driver 
Register  only  applies  to  original 
document  applications.  The  Coast 
Guard  disagrees.  The  review  of  criminal 
records  and  the  NDR  is  relevant  to  all 
documents  applied  for  under  46  U.S.C 
7302,  including  renewal  of  MMDs  or 
endorsement  of  MMDs  with  a  new 
expiration  date.  Similarly,  in  46  U.S.C. 
7101(h),  individuals  applying  for  a 
license  or  COR  include  all  individuals 
applying  for  a  raise  in  grade  or  renewal. 

One  comment  stated  that  the  Coast 
Guard,  rather  than  the  employer,  is  in 
the  best  position  to  monitor  and  provide 
assurance  of  rehabilitation  for 
individuals  with  an  alcohol  or  drug 
problem.  The  Coast  Guard  lacks  the 
legal  authority  and  resources  to 
continuously  monitor  individuals  with 
drug  or  alcohol  problems.  Checks  can  be 
made  at  a  point  convenient  to  the 
mariner  and  the  Coast  Guard,  for . 
example,  renewal  or  raise  in  grade. 
Monitoring  individuals  is  within  the 
scope  of  employer  responsibilities 
because  the  employer  is  more  likely  to 
evaluate  an  employee's  work  and 
conduct  on  a  regular  basis. 

Two  comments  stated  that  the 
regulations  are  unnecessary  because  the 
merchant  marine  is  self-regulating.  The 
comments  submitted  that  mariners  who 
pose  a  threat  to  the  safe  operation  of  a 
ship,  personnel,  or  passengers  will  be 
excluded  by  other  mariners  or 
employers.  The  Coast  Guard  determined 
that  the  mariners'  or  employer's  ability 
to  self-regulate  cannot  attain  the  scope 
of  the  Coast  Guard's  ability  to  regulate 
merchant  marine  personnel.  Also,  the 
Coast  Guard  has  been  delegated  the 
authority  of  general  superintendence 
over  the  merchant  marine  and  merchant 
marine  personnel  in  the  interest  of 
marine  safety  and  seamen's  welfare.  The 
Coast  Guard,  as  the  agency  authorized  to 
issue  merchant  mariner's  credentials, 
must  ensure,  to  the  best  of  its  ability, 
that  individuals  who  receive  these 
credentials  do  not  present  a  possible 
threat  to  personnel,  passengers,  or  the 
safe  operation  of  a  vessel. 

2.  Relationship  Between  Convictions 
and  Job  Performance 

Eight  conunents  suggested  that  there 
is  little  or  no  relationship  between  a 
person's  criminal  or  driving  offenses  on 
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land  and  their  liaiitime  related  job 
perfanunce.  T^e  Coast  Guard 
disagreas.  An  iiidividual's  lecotd  of 
alc^ol  or  drug^lated.  or  other  motor 
vddde  ofiBOsai^as  spedfled  in  sections 
205(aK3)  (A)  an4  (B)  of  the  NIHl  Act  of 
1962.  indicates  (hat  the  individual  may 
have  a  disregard  far  his  or  her  own 
sajsty  or  the  sal^  of  odiers  and 
therefore  may  not  be  suitable  for 
maritime  emplowment  The  Conference 
Report  on  CX*A  SO  (RR  Conf.  Rep.  No. 
101-653)  explaiiu  that  akohol 
impairment  mat  have  played  a  role  in 
the  Exxon  ValdAz  incident  Motor 
vdiicle  offenses!  involving  the  abuse  of 
alcohol  and  drugs  may  evince  possible 
unsafe  vessel  opiaations.  Congressional 
intent,  as  presented  in  the  Conference 
Report  on  OPA  to,  was  to  provide  an 
additional  tool  fti  an  effort  to  promote 
a  drug-  and  alcdbol-free  worlt^lace  in 
maritime  indus!^.  Also,  the  Coast 
Guard  amchided  that  applicants  who 
have  bem  convicted  of  violent  criminal 
offenses  or  seridus  property  offenses 
may  pose  a  threet  to  ship  personnel, 
passengers,  the  tnarine  environment, 
and  the  safe  operation  of  the  ship.  The 
Coast  Guard  m^  increase  ship  safety  by 
denying  seaferef  s  dociunents  to 
individuals  who  demonstrate  a  lack  of 
concern  for  safety  through  a  record  of 
criminal  or  motor  vehicfe  oBenses. 

3.  The  National  IMvmRepster 

Two  cranments  indicated  that  the 
Coast  Guard  is  <^ly  able  to  review 
information  froih  the  National  Driver 
Register  three  y#ars  prior  to  the  check. 
The  commrats  eoted  that  the 
information  from  an  NDR  file  check 
would  not  covet  the  full  5  years 
between  document  renewal.  The  NDR 
Act  prt^bits  the  Coast  Guard  from 
gaining  access  to  information  more  than 
three  years  old.  Unless  the  information 
is  about  a  revocation  or  suspension  of 
driving  privileges  still  in  effect  (49 
U.S.C.  30305(b)J5)). 

One  comment  suggested  that  NDR 
checks  may  be  a  federalism  issue,  since 
most  driving  offenses  are  state  offenses. 
The  Coast  Guard  is  among  the 
authorized  agencies  granted  access  to 
the  NDR.  The  NDR  Act  establishes 
guidelines  for  obtaining  information 
from  the  NDR  for  the  purposes  of 
evaluating  individuals  who  hold,  or  are 
applying  for  a  license  or  certificate  of 
registry  under  40  U.S.C.  7101,  or  a 
merchant  mariner's  document  under  46 
U.S.C.  7302  (49  U.S.C.  30305(b)(5)). 

One  comment  requested  clarification 
of  "racing  on  the  highways."  According 
to  the  National  Highway  Traffic  Safety 
Administration,)'  ra  ing  on  the  highways 
means  formal  of  informal  contest  racing 
on  a  public  highway. 


Another  comment  stated  diat  if  the 
NDR  is  a  voluntsry  system,  the  Coast 
Guard  may  not  be  abfe  to  check 
information  from  non-paiticipating 
states.  Since  all  of  the  states  and  the 
I3istrict  of  Columbia  are  participants  in 
4m  NDR  program,  the  Coast  Guard  can 
conduct  chedLs  on  any  individual  in  the 
United  States  with  motor  vehicle 
driving  record  information. 

One  comment  noted  a  decision 
rendered  on  April  5. 1995.  by  the 
United  States  Circuit  Court  for  the 
Fourth  Circuit  in  a  case  entitled. 
American  Trucking  Associations  Inc.  v. 
Federal  Highway  Administration.  In  that 
case,  the  court's  decision  was  based  on 
the  feet  that  off-duty  alcohol  use  is 
generally  not  relevant  criteria  in 
determining  eligibility  for  employment. 
In  its  decision,  the  court  was 
interpreting  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (Pub.  L.  102-143),  which  appUed 
to  the  Federal  Aviation  Administration. 
Federal  Highway  Administration.  - 
Federal  Railroad  Administraticm,  and 
the  Federal  Transit  Administration,  but 
not  to  the  Coast  Guard.  This  case 
involved  preemployment  testing 
requirements  for  alcohol  use.  This  final 
rule  is  under  separate  authority  and 
does  not  involve  the  preemployment 
testing  of  individuals  for  alcohol. 

The  Coast  Guard  is  providing 
information  to  applicants  who  wish  to 
conduct  an  SDR  file  check  for  their 
personal  use.  The  NDR  allows 
individuals  to  request  a  file  check  in 
accordance  with  the  Federal  Privacy  Act 
of  1974  (Pub.  L.  93-579).  New  sections 
10.201(i)(4)  and  12.02-4(d)(4)  describe 
the  procedures  to  follow  to  receive  the 
results  of  a  NDR  file  check.  The 
information  in  a  personal  NDR  file 
check  is  intended  for  use  by  the 
applicant  only,  and  may  not  be  used  in 
the  licensing  and  certification  process. 

The  Coast  Guard  concluded  the  term 
"NDR  listed  convictions"  needed 
further  clarification.  The  final  rule  adds 
a  definition  for  "NDR  Usted 
convictions"  to  its  list  of  definitions  in 
§  10.103  and  §  12.01-6.  The  new 
definition  will  reflect  the  convictions  in 
49  U.S.C.  30304(a)(3)(A)  and  (B)  which 
are  authorized  by  the  National  Highway 
Safety  Transportation  Administration  to 
be  used  by  the  Coast  Guard  to  evaluate 
applicants  for  merchant  mariner's 
documents. 

In  the  NPRM,  §  10.201(b)  and  §  12.02- 
4(a)  did  not  discuss  individuals  with 
NDR  convictions  due  to  the  addiction  or 
abuse  of  alcohol.  The  Coast  Guard 
added  a  statement  to  §  10.201(b)  and 
§  12.02-4(a)  to  ensiire  individuals  with 
such  NDR  convictions  fiunish 
satisfactory  evidence  of  suitability  for 


service  in  the  merchant  mariner  to  be 
eligible  for  a  license,  COR.  or  a 
merchant  mariner's  document 

4.  Past  Offenses 

Several  commmts  recranmended 
implementing  these  regulations  in  a 
prospective  manner,  where  the  Coest 
Guard  vrould  only  consider  offenses 
occiuring  after  the  effective  date  of  the  • 
regulations.  These  comments  stated 
that,  in  the  past,  many  mariners  have 
not  chaUenged  felse  charges  due  to  their 
work  schedule  and  the  tlueat  of  loss  of 
emplojrment.  The  regulations  allow     ' 
mariners  ample  opportunity  to  provide 
die  OCMI  with  evidence  of  suitability 
for  service  in  the  merchant  marine,  and 
to  explain  the  circumstances  of  an 
offense.  If  the  apphcation  is  denied,  an 
appeal  process  and  reconsideration  are 
available. 

A  few  comments  suggested  that 
mariners  would  have  ahered  their 
behavior  if  they  had  prior  knowledge  of 
the  effect  of  off-duty  conduct  on 
employment.  In  the  past,  the  Coast 
Guard  has  been  conducting  criminal 
record  review  for  original  appUcations 
for  licenses  and  CORs,  and  under 
existing  practice  conducts  a  criminal 
record  review  of  original  applicants  for 
MMDs.  Applicants  are  already 
accotmtable  for  past  behavior  when  they 
apply  for  their  original  documents.  The 
Coast  Guard  is  expanding  its 
requirements  to  include  spot-checks  of 
individuals  applying  for  a  raise  in  grade 
of  a  license,  COR,  or  MMD;  an 
endorsement  on  a  MMD  with  a  new 
expiration  date;  and  a  renewal  of  a 
license.  COR.  or  MMD.  The  NDR  checks 
were  created  to  identify  vessel 
personnel  with  motor  vehicle  offenses 
related  to  the  use  of  alcohol  and  drugs 
or  the  unsafe  operation  of  a  motor 
vehicle.  The  Coast  Guard  determined 
that  the  certification  and  licensing  of 
persons  involved  with  the  abuse  of 
these  substances  or  the  tmsafe  operation 
of  a  motor  v^cle  may  lead  to  unsafe 
vessel  operations. 

Some  comments  discussed  the  Coast 
Guard's  consideration  of  charges  against 
mariners  that  have  been  stricken  from 
the  record  through  remediation  or 
compensation  and  how  this  defeats 
public  policy  and  discoiuages 
individuals  bom  participating  in 
remediation  or  compensation.  As  stated 
in  the  definition  of  "conviction" 
provided  in  this  final  rule,  a  later 
expungement  of  the  conviction  will  not 
negate  a  conviction  imless  it  is  proved 
to  the  OCMI  that  the  expungement  is 
based  upon  a  showing  Uiat  the  court's 
earlier  conviction  was  in  error.  The 
Coast  Guard  concluded  that 
consideration  of  all  convictions  is 


important  to  determining  the  character 
and  habits  of  life  of  applicants  for 
merchant  mariner's  credentials. 

Four  comments  stated  that  denial  of 
credentials  on  the  grounds  of  a  past 
offense  is  punishing  an  individual  twice 
for  the  same  offense,  and  for  this  reason 
the  final  rule  is  unconstitutional.  The 
Coast  Guard  disagrees.  Merchant 
mariner's  credentials  are  certificates  of 
qualification  that  authorize  individuals 
to  perform  certain  duties  on  a  vessel.  In 
the  interest  of  marine  safety,  the  Coast 
Guard  examines  applicants  to  determine 
their  suitability  to  hold  merchant 
marine  credentials.  Past  offenses  are  a 
good  indicator  of  whether  a  person  is  a 
possible  threat  to  the  safety  of  ship 
operation,  personnel,  the  marine 
environment,  or  passengers.  Basing  the 
decision  of  whether  to  grant  a  merchant 
mariner's  credentials  on  the  factors 
articulated  in  this  rule  is  not 
punishment  of  those  whose  appUcations 
are  denied.  It  is  instead  a  reasonable 
way  to  protect  life  and  property  at  sea. 

The  Coast  Guard  added  the  statement, 
"Applicants  must  provide  written 
disclosure  for  all  prior  convictions  at 
the  time  of  application,"  to  §  10.201(h) 
and  §  12.02-4(c).  The  sentence  will 
provide  consistency  between  this  final 
rule  and  the  current  application 
procedures. 

5.  Assessment  Periods 

Five  comments  addressed  the 
minimum  and  maximum  assessment 
periods  for  which  the  OCMI  will 
consider  a  conviction  in  the  evaluation 
of  an  applicant  for  merchant  mariner's 
credentials. 

One  conunent  expressed  that  the 
assessment  periods  appeared  to  be 
arbitrary.  The  Coast  Guard  has  reviewed 
three  reports  from  the  U.S.  Department 
of  Jtistice,  Bureau  of  Justice  Statistics 
(BJS).  These  reports  are  entiUed, 
"Recidivism  of  Prisoners  Released  in 
1983",  Recidivism  of  Felons  on 
Probation,  1988-1989,"  and 
"Recidivism  of  Young  Parolees".  The 
reports  revealed  high  rates  of  rearrest  for 
released  prisoners,  felons  on  probation, 
and  young  parolees.  Based  on  a  sample 
of  State  prisoners  released  in  1983, 62.5 
percent  were  rearrested  for  a  felony  or 
serious  misdemeanor  within  3  years. 
Using  a  sample  of  felons  sentenced  to 
probation  in  1986,  a  report  found  that 
62  percent  of  the  probationers  either 
had  a  disciplinary  hearing  for  violating 
a  condition  of  their  probation  or  were 
arrested  for  another  felony  within  three 
years.  Another  BJS  study,  based  on  a 
sample  of  young  parolees  between  the 
ages  of  17  and  22,  foimd  that  69  percent 
of  young  parolees  were  rearrested  for  a 
serious  crime  within  6  years  of  their 


release  from  prison.  One  of  the  reports 
found  that  of  the  prisoners  in  the  study, 
those  with  a  prior  arrest  for  a  violent 
offense  had  a  greater  likelihood  of 
rearrest  than  other  released  prisoners. 
Therefore,  the  categories  of  violent 
crimes  in  Tables  10.201(h)  and  12.02- 
4(c)  have  longer  assessment  periods. 
The  Coast  Guard  determined  that  the 
assessment  periods,  as  published  in  the 
NPRM,  are  a  sufficient  guideline  for  the 
OCMI  to  consider  the  convictions  of 
applicants.  The  assessment  periods  take 
into  account  both  recidivism  of  the 
categories  of  crimes  and  the 
consequences  of  their  occurrence. 

Several  comments  suggested  reducing 
the  length  of  the  assessment  periods  and 
including  supervised  parole  or 
probation  as  part  of  the  assessment 
periods.  The  Coast  Guard  established 
the  assessment  periods  as  guidelines  for 
the  OCMI  when  evaluating  an  applicant 
with  criminal  convictions.  The 
assessment  periods  do  not  prevent  an 
individual  from  applying  before  the 
minimum  assessment  period  has 
elapsed  or  between  minimum  and 
maximum  assessment  periods. 

A  person  who  appUes  before  the 
Tninimiim  time  period  has  elapsed  must 
provide  the  OCMI  with  evidence  of 
suitability  for  maritime  employment. 
This  final  rule  provides  a  Ust  of  factors 
in  §  10.201(j)  and  §  12.02-4(e)  for  the 
OCMI  to  use  as  a  guide  in  considering 
an  applicant  before  the  minimum 
assessment  period  has  elapsed. 

The  appUcant  may  also  apply  for 
merchant  mariner's  credentials  between 
the  mininn'm  and  rnayinnini  assessment 
periods.  During  this  period,  the  Coast 
Guard  will  issue  a  license,  COR,  or 
MMD  to  the  applicant  imless  there  are 
offeetting  factors.  Type  of  offaetting 
factors  are  listed  in  §  10.201(h)(5)  and 
§  12.02-4(c)(5). 

After  further  review,  the  Coast  Guard 
determined  that  the  OCMI  would 
benefit  bom  examining  periods  of 
supervised  probation  and  parole  as  part 
of  the  assessment  periods.  Periods  of 
supervised  probation  and  parole,  like 
periods  of  unsupervised  probation  and 
parole,  allow  individuals  to  adjust  to 
civilian  life.  Therefore,  the  OCMI  may 
include  periods  of  probation  and  parole 
in  the  assessment  periods  with  a  letter 
of  recommendation  bom  a  parole  or 
probation  officer.  The  Coast  Guard  also 
revised  §  10.201(h)(2)  and  §  12.02- 
4(c)(2)  to  clarify  when  the  assessment 
period  commences. 

One  comment  objected  to  the 
evaluating  factor  in  §§  10. 201  (j)  and 
12.02-4(e)  concerning  membership  in  a 
rehabihtation  group.  The  comment 
noted  that  many  of  these  groups  are 
anonymous  and  information  on 


membership  and  attendance  is  usually 
confidential  or  nonexistent.  The  Coast 
Guard  will  accept  as  proof  of  active 
membership  a  broad  range  of  items, 
sxifh  as  a  letter  bom  a  counselor,  or  the 
signature  or  stamp  of  a  secretary  from 
the  group  an  individual  is  attending. 

6.  Direct  and  Indirect  Benefits 

Three  comments  recommended 
supporting  the  benefit  analysis  in  the 
NPRM  with  statistical  data.  The  Coast 
Guard  stated  in  the  NPRM  that  the 
direct  and  societal  benefits  from  this 
final  rule  are  not  quantifiable.  Historical 
data  are  insufficient  to  perform  an 
analysis  of  benefits.  The  Coast  Guard 
concluded  that  even  if  maritime 
accidents  are  reduced  by  a  small 
percentage,  savings  will  accrue  to  the 
maritime  industry  through  lower  repair 
and  medical  costs  and  to  the  public 
through  environmental  protection. 

7.  Additional  Comments  and  Changes 

Another  comment  suggested  that  the 
OCMI  consider  dangerous  drug  offenses 
more  than  ten  years  prior  to  the 
application  for  a  license.  COR,  or  MMD 
if  there  are  subsequent  dangerous  drug 
offenses.  The  Coast  Guard  determined 
that  consideration  of  dangerous  drug 
convictions  occurring  ten  years  before 
application  combined  with  subsequent 
violations  are  helpful  in  establishing  a 
behavior  pattern.  The  Coast  Guard  is 
amending  §  10.201(h)(2)  and  §  12.02- 
4(c)(2)  to  include  dangerous  drug 
convictions  occurring  more  than  10 
years  prior  to  the  date  of  appUcation  if 
an  individual  has  subsequent  violations. 
Tables  10.201(h)  and  12.02-4(c)  were 
also  amended  to  reflect  the 
consideration  of  dangerous  drug 
offenses  more  than  10  years  old  if  there 
are  subsequent  dangerous  drug  offenses. 

The  Coast  Guard  determined  that 
some  NDR  convictions  could  also  be 
criminal  convictions.  When  deciding  on 
an  appropriate  assessment  period,  the 
OCMI  should  be  able  to  use  the 
guidelines  found  in  the  criminal 
conviction  table  and  the  NDR 
conviction  table.  Therefore, 
§  10.201(h)(3)  and  §  12.02-4(c)(3)  were 
revised  to  add  Table  10.201(i)  and  Table 
12.02-4(d),  respectively.  Also. 
§  10.201(i)  and  §  12.02-4(d)  were 
revised  to  allow  the  OCMI  to  use 
criminal  conviction  assessment  period 
guidelines  where  appropriate. 

The  Coast  Guard  reviled  Tables 
10.201(i)  and  12.02-4(d)  to  clarify  the 
assessment  period  for  2  or  more  motor 
vehicle  convictions.  The  phrase  "which 
ever  is  longer"  was  deleted  from  the 
assessment  period  of  applicants  for 
merchant  mariner's  documents, 
Ucenses,  and  certificates  of  registry  with 
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2  or  more  mottir  vehicle  convictians 
involvliig  dan|erous  drugs  or  alcoliol. 

Tlie  Coast  diard  revised  §  10.201(}) 
and  §  12.02-4^)  to  include  applicants 
who  are  users  pt  or  addicted  to 
dangerous  dn%8.  This  revision  was 
made  to  ensurp  consistency  with 
§  10.201(b)  ana  $  12.02-4(e). 

The  other  comments  received  were 
general  in  nature  and  supported  this 
Coast  Guard  n^emaldng. 

Regulatory  Ev»lvatk» 

This  final  nile  is  not  a  significant 
regulatmy  actipn  under  section  3(f)  of 
Executive  Ord^  12866  and  does  not 
require  an  assessment  of  potmtial  costs 
and  benefits  under  section  6(a)(3)  of  that 
Qtdar.  h  has  n^  been  reviewed  by  the 
Office  oi  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040.  February  26, 1979). 

A  final  Regulatory  Evaluati<m  under 
paragraph  lOetof  the  regulatory  policies 
and  procedures  of  DOT  has  been 
prepared  and  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  imder  ADDRESSES.  The 
Evaluation  is  summarixed  as  follows. 


1.  Criminal  Record  Review 

Coast  Guard  costs  attributable  to 
implementing  the  provisions 
autnorizing  the  criminal  record  review 
of  applicants  for  Ucenses,  CORs.  and 
MMDs  in  sections  4101(a)  and  4102(e) 
of  OPA  90  will  be  inaured  by  the  RECs 
and  Coast  Guard  Headquarters.  These 
costs  are  assorted  with  reviewing  and 
processing  the  criminal  record  review 
data  through  the  Federal  Bureau  of 
Mvestigation  (FBI)-  The  REC  will 
assume  the  primary  responsibility  for 
the  final  review  of  the  criminal  record 
report  received  from  the  FBI. 

Because  current  Coast  Guard 
regulations  and  practices  require  all 
applicants  for  the  original  issuance  of 
licenses.  CORs.  or  MMDs  to  submit  to 
criminal  record  reviews  by  the  taking  of 
fingerprints,  these  costs  are  not  newly 
incurred  as  a  result  of  this  rulemaking, 
and  therefore,  are  not  included  in  this 
regulatory  assessment  The  costs 
associated  with  the  requirements  for 
criminal  record  reviews  apply  only  to  a 
raise  in  grade  of  a  license  or  COR;  an 
endorsement  on  an  MMD  with  a  new 
expiration  date:  or  renewal  of  a  license. 
COR.  or  MMD.  The  Coast  Guard  plans 
to  spot-check  the  criminal  records  of 
individuals  applying  for  these  merchant 
mariner  credentials.  For  the  purpose  of 

Table  I 


estimating  costs,  the  Coast  Guard  has 
assumed  that  1  of  every  30  of  these 
applicants  wiU  be  spot-diedced. 

Approximately  10,881  lic«ises  are 
expected  to  be  renewed  each  year.  An 
estimated  363  (10,881/30)  spot  criminal 
record  checks  will  be  performed  on 
these  applicants. 

Approximately  18,000  MMDs  are 
expected  to  be  renewed  each  year.  An 
estimated  6Q0  (18,000/30)  spot  criminal 
record  checks  will  be  done  on  these 
applicants. 

Approximately  300  CORs  are 
expected  to  be  renewed  each  year.  An 
estimated  10  (300/30)  spot  criminal 
record  checks  will  be  performed  on 
these  q>plicants. 

Approximately  3.740  raises  of  grade 
tot  license  and  OOR  endorsements  are 
expected  to  be  issued  each  year.  An 
estimated  125  (3.740/30)  spot  criminal 
record  checks  will  be  performed  on 
these  applicants. 

Approximatley  4.025  supplemental 
MMD  endorsements  are  issued  each 
year.  An  estimated  134  (4.025/30)  spot 
criminal  record  checks  will  be  done  on 
these  applicants. 

The  total  munber  of  spot  criminal 
record  checks  will  amount  to 
approximately  1.232  (See  Table  I.). 


Type  of  action 


License  Renew^  

MUD  nrmmtnito 

COR  Renewals  > ~_ 

Raiae  of  grade  dcenses)  and  higher  giaide  oT  OOR 
Supplemental  sfldorsafnents  (MMDs) 


Total 


Nurrbyo( 


Spot  Criminal  Record  Checks 


No. 


10.881 

18.000 

300 

3.740 

4,025 


No.  checked 


363 
600 

10 
126 
134 


1.232 


R  will  cost  the  Coast  Guard 
approximately  $17  per  criminal  record 
check  to  process  the  fingerprints 
through  the  FQI  for  an  estimated  annual 
cost  of  $20,944- 

Based  on  a  Ample  survey  of  the  RECs 
experience  wi^  criminal  records 
conducted  by  the  Coast  Guard  in  1992'. 
8  percent  of  thie  applicants  are  estimated 
to  have  records  witii  the  FBI.  Of  those 
with  records,  it  is  estimated  that  9 
percent  have  records  significant  to  the 
application  evaluation.  Thus,  only  0.72 
percent  of  the  applicants  had  actionable 
convictions  on  tneir  records.  Therefore, 
of  the  reissue  ind  renewal  applicants 
sampled,  it  is  estimated  that  99  will 
have  records  %Hth  the  FBI.  and  a  total 
of  9  of  the  1,232  applicants  will  have 
records  significant  to  the  license 
evaluation.  The  Coast  Guard  estimates 
that  the  costs  for  the  99  applicants  with 


convicti<ms  to  fiimish  the  necessary 
docmnents  to  exonerate  themselves  will 
be  minimal.  Costs  are  expected  to  total 
approximately  $19  per  court  record  for 
aggregate  annual  applicant  costs  of 
approximately  $1,900. 

The  Coast  Guard  estimates  that  75 
percent,  or  924.  of  the  spot-checked 
applicants  for  a  raise  in  grade  of  a 
license  or  COR.  a  renewal  of  a  license 
or  COR.  or  any  MMD  with  a  new 
expiration  date  will  apply  by  mail.  For 
those  924  applicants,  the  estimated 
costs  include  the  time  for  the  applicant 
to  go  to  his  or  her  local  police 
department,  submit  to  fingerprinting, 
and  return  to  his  or  her  residence,  llxe 
Coast  Guard  estimates  that  this  would 
take  approximately  1.5  hra.  of  the 
applicant's  time.  Total  respondent  costs 
are  estimated  to  be  $22,700. 


Twenty-five  percent,  or  308,  of  the 
spot-checked  applicants  are  expected  to 
choose  to  go  to  an  REC  to  conduct  their 
renewal  transactions.  For  those  308 
applicants,  additional  costs  attributed  to 
the  criminal  record  check  will  be 
insignificant. 
2.  National  Driver  Register  Access 

The  Coast  Guard  estimates  that  it  will 
conduct  57.435  NDR  checks  annually 
for  all  individuals  applying  for  the 
original  issuance,  renewal,  or 
endorsement  with  a  new  expiration  date 
of  merchant  mariner's  credentials.  The 
Coast  Guard's  costs  for  NDR  checks 
involve  providing  an  interface  with  the 
NDR  computer  and  clerical  resources  to 
process  record  checks  and  notifications 
to  applicants  with  NDR  records.  These 
costs  are  estimated  to  be  $120,000 
aimually,  with  the  potential  for 
substantial  reduction  in  cost  if  direct 


access  to  the  NDR  data  by  die  RECs  is 
authorized.  The  RECs  will  write  letiers 
to  those  applicants  who  have  a  probable 
identification  (hit),  and  review  any 
associated  court  records  as  forwarded  by 
applicants. 

The  Coast  Guard  estimates  that  initial 
computer  hardware  and  software  and 
necessary  connection  to  the  NDR  will  be 
imder  $20,000.  The  Coast  Guard 
estimates  the  annual  cost  of  a  dedicated 
telephone  line  from  Coast  Guard 
Headquarters  to  the  Commonwealth  of 
Virginia  will  be  $12,000  ($6/hr.x8  hrs./ 
dayx250  days/yr.).  The  initial  annual 
Coiast  Guard  REC  costs  are  estimated  to 
be  $58,354  (57,435  checksxO.05  hr./ 
checkx/$2G/hr.  for  a  clerical  employee, 
plus  $0.32/stampx2,872  hits).  Initially, 
the  Coast  Guard  will  dedicate  one  full- 
time  clerical  employee  at  Coast  Guard 
Headquarters  to  forward  data  to  the 
Commonwealth  of  Virginia  for 
processing.  This  cost  is  estimated  to  be 
$40,000  ($20/hr.  for  a  clerical 
employeex8  hrs./dayx250  days). 
Therefore,  the  initial  annual  Coast 
Guard  cost  associated  with  the  National 
Driver  Register  portion  of  the  rule  is 
estimated  to  total  approximately 
$111,400. 

Annual  respondent  costs  associated 
with  NDR  checks  include  the  time  to  fill 
out  the  NDR  consent  form  which  is 
considered  to  be  insignificant.  In  50 
percent  of  the  2.872  bdts.  or  1.436  cases, 
applicants  will  have  clean  driving 
records  and  the  OCMI  will  issue  their 
merchant  mariner's  credentials  without 
further  expense.  For  the  other  50 
percent  of  applicants,  or  1,436,  costs  are 
expected  to  be  less  than  $20.00  per 
court  record  submitted  to  the  Coast 
Guard  for  estimated  annual  respondent 
costs  of  $26,700. 

The  dollar  value  of  direct  and  societal 
benefits  flowing  from  spot-checking 
appUcants'  criminal  records  and  from 
reviewing  applicants'  NDR  records  are 
not  quantifiable  but  may  be  substantial. 

The  Coast  Guard  anticipates  that,  as  a 
result  of  this  rule,  a  number  of 
applicants  will  be  identified,  based 
upon  the,ir  criminal  record  or  adverse 
driving  record,  whose  conduct  indicates 
that  they  should  not  be  trusted  to  safely 
perform  shipboard  duties.  Those 
applicants  will  not  be  granted  merchant 
mariner  credentials. 

Direct  benefits  would  include  the 
potential  for — 

•  Fewer  margin  groundings  and  other 
accidents; 

•  Reduced  property  loss; 

•  Fewer  releases  of  oil  and  hazardous 
materials  into  the  marine  environment; 
and 


•  Fewer  injiuies  and  reduced  loss  of 
life  among  merchant  mariitere  and  other 
seagoing  personnel. 

llie  Coast  Guard  also  anticipates 
several  indirect  benefits.  Within  the 
community  of  applicants  for  merchant 
mariner's  credentials,  knowledge  of  the 
Coast  Guard's  enhanced  periodic 
record-checking  program  may  dissuade 
recidivism  among  merchant  mariners 
with  past  criminal,  or  serious  traffic 
records.  The  program  may  also 
discoiu^ge  some  convicted  criminals, 
users  of  dangerous  drugs,  and  serious 
traffic  offenders  from  seeking  new 
credentials  or  renewals,  and  may  also 
encoiuage  some  applicants  who  are 
convicted  criminals  or  users  of 
dangerous  drugs  to  truthfully  complete 
questions  that  address  these  issues  on 
the  applications  forms.  Users  of 
dangerous  drugs  in  the  U.S.  merchant 
marine  may  be  encouraged  to  seek 
coimseling  and  treatment  before 
incurring  a  criminal  record  or  dangerous 
drug  history  with  the  FBI.  In  addition, 
merchant  mariners  and  prospective 
merchant  mariners  may  be  encouraged 
to  maintain  a  satisfactory  standard  of 
personal  conduct. 

Historical  data  are  insufficient  to 
quantify  benefits;  however,  should  this 
program  manage  to  save  even  one  line 
per  year  at  $2.7  million  per  statistical 
Ufe  saved  (which  reflects  a  reasonable 
estimate  of  people's  presumed 
willingness-to-pay  for  safety),  its 
benefits  would  exceed  its  costs.  If 
maritime  accidents  were  reduced  even 
by  a  small  percentage,  savings  wo\ild 
accrue  to  the  maritime  industry  through 
lower  repair  and  medical  costs  and  to 
the  public  through  environmental 
protection. 

Small  Entities 

The  costs  to  small  entities  will  not  be 
significant  because  the  costs  of  spot- 
checking  applicants'  criminal  records 
and  reviewing  NDR  records  will  be 
borne  by  the  Coast  Guard.  The  Coast 
Guard  expects  the  impact  of  this 
regulation  on  small  entities  to  be 
minimal.  Therefore,  the  Coast  Guard 
certifies  imder  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
at  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  collection-of- 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  OMB  has 
approved  them.  The  section  numbera 


are  §§  10.201, 10.205, 10.207,  10.209, 
10.805, 12.02-4,  and  12.02-9.  The 
corresponding  OMB  number  is  OMB 
Control  Number  2115-0514. 

Federalism 

The  Coast  Guard  has  analyzed  these 
regulations  under  the  principles  and 
criteria  contained  in  EScecutive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B, 
the  regulations  are  categorically 
excluded  from  fiuther  environmental 
documentation.  Paragraph  2.B.2  of  that 
instruction  excludes  administrative 
actions  and  procedural  regulations  and 
policies  which  clearly  do  not  have  any 
environmental  impact.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Sabjects 

46CFRPartlO 

Fees,  Reporting  and  recordkeeping 
requirements.  Schools,  Seamen. 

46  CFR  Part  12 

Fees,  Reporting  and  recordkeeping 
requirements.  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  10  and  12  as  follows: 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

1.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  46  U.S.C.  2101. 
2103,  2110,  7101,  7106,  7107,  7109.  7302. 
7505,  7701;  49  CFR  1.46.  Section  10.107  also 
issueid  under  44  U.S.C  3507. 

2.  In  §  10.103,  the  definitions  of 
"conviction,"  "National  Driver 
Register,"  and  "NDR  listed  convictions" 
are  added  to  read  as  follows: 


S  10.103 
part 


Deflnitlons  of  terms  used  In  this 


Conviction  means  the  applicant  for  a 
license  or  certificate  of  registry  has  been 
found  guilty  by  judgment  or  plea  by  a 
coiul  of  record  of  the  United  States,  the 
District  of  Columbia  or  any  State  or 
territory  of  the  United  States  of  a 
criminal  felony  or  misdemeanor  or  of  an 
ofiiense  described  in  section  205  of  the 
National  Driver  Register  Act  of  1982  (49 
U.S.C.  30304).  Conviction  of  more  than 
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one  offense  at  a  single  trial  wrill  be 
considered  to  be  tnultiple  convictions.  If 
an  applicant  pleads  guilty  or  no  contest, 
is  granted  defwr^d  adjudication,  or  is 
required  by  the  court  to  attend  classes, 
make  contributions  of  time  or  money, 
receive  treatment;  submit  to  any  manner 
of  probation  or  supervision,  or  forego 
appeal  of  a  trial  oourt's  conviction,  then 
the  applicant  wil|  be  considered  to  have 
received  a  conviddon.  A  later 
expungement  of  tie  conviction  will  not 
negate  a  conviction  imless  it  is  proved 
to  the  OCMI  that  the  expungement  is 
based  upon  a  showing  that  the  court's 
earUer  convictioi)  was  in  error. 

•  •  *  i  * 

National  Drfvef  Register  (NDR)  means 
the  naticmwide  repository  of 
information  on  drivers  maintained  by 
the  National  Highway  Traffic  Safety 
Administration  a$  provided  under  49 
U.S.C  Chapter  303. 

NDR  listed  coi^nctions  means  a 
ccmvicticHi  of  any  of  the  following  motor 
vehicle-related  offenses  or  comparable 
offenses: 

(a)  Operating  a  motor  vehicle  while 
under  die  influence  of.  or  impaired  by, 
alcohol  or  a  conttolled  substance;  or 

(b)  A  traffic  violation  arising  in 
connection  with  a  fatal  traffic  accident, 
reckless  driving,  or  racing  on  the 
highways.  ; 

•  •        •        i       • 

3.  In  §  10.201,  teragraph  (b)  is  revised 
and  paragraphs  (ft),  (i),  and  (j)  are  added 
to  read  as  foUowi 


§10201    EHglbMltyfofllcwieea 
oeftmCflias  of  leyliliy,  QeneraL 


and 


(b)  No  person  \trho  has  been  convicted 
by  a  court  of  record  of  a  violation  of  the 
dangerous  drug  Uws  of  the  United 
States,  the  Dis^qt  of  Coliunbia,  or  any 
State  at  territory  of  the  United  States  is 
eligible  for  a  hcetse  or  certificate  of 
registry,  except  as  provided  by  the 
provisions  of  parfgraph  (h)  of  this  , 
section.  No  person  who  has  ever  been 
the  user  of,  or  addicted  to  the  use  of.  a 
dangerous  drug,  fr  has  ever  been 
convicted  of  an  dtSense  described  in 
section  205  of  th4  National  Driver 
Register  Act  of  1982  (49  U.S.C.  30304) 
due  to  the  addiction  or  abuse  of  alcohol 
is  eUgible  for  a  Ucense  or  certificate  of 
registry  unless  he  or  she  furnishes 
satisfactory  evidence  of  suitability  for 
service  in  the  merchant  marine  as 
provided  in  paragraph  (j)  of  this  section. 

•  •  •  i  • 

(h)  Criminal  Record  Review.  The 
OCMI  may  review  the  criminal  record  of 
an  applicant  for  ibe  issuance  of  a  license 


or  cratificate  of  registry  issued  as  an 
original  or  reissued  with  a  new 
expiration  date.  An  applicant 
conducting  simtdtaneous  merchant 
mariner's  credential  transactions  shall 
undergo  only  one  criminal  record  check. 
Applicants  must  provide  written 
disclosure  of  all  prior  convictions  at  the 
time  of  application. 

(1)  If  the  applicant  is  advised  that  a 
criminal  record  check  is  required  by  the 
OCMI,  applicants  shall  provide  their 
fingerprints  at  the  time  of  application. 
The  fingerprints  will  be  used  to 
determine  whether  the  applicant  has  a 
record  of  a  criminal  conviction.  An 
application  may  be  disapproved  if  a 
criminal  record  review  leads  the  OCMI 
to  determine  that  the  applicant's  habits 
of  life  and  character  are  such  that  the 
applicant  cannot  be  entrusted  with  the 
duties  and  responsibilities  of  the  license 
or  certificate  of  registry  for  which 
application  is  made.  If  an  application  is 
disapproved,  the  OCMI  will  notify  the 
applicant  in  writing  of  the  re8son(s}  for 
disapproval  and  advise  the  applicant 
that  the  reconsideration  and  appeal 
procediuvs  in  §  1.03  of  this  chapter 
apply.  No  examination  Mdll  be  given 
pending  decision  on  appeal. 

(2)  The  OCMI  may  use  Table 
10.201(h)  to  evaluate  applicants  for 
licenses  and  certificates  of  registry  who 
have  criminal  convictions.  The  table 
lists  major  categories  of  criminal  activity 
and  is  not  to  be  construed  as  an  all- 
inclusive  list.  If  an  applicant  is 
convicted  of  an  offense  that  does  not 
appear  on  the  list,  the  OCMI  will 
establish  an  appropriate  assessment 
period  using  the  list  as  a  guide.  The 
assessment  period  commences  when  an 
applicant  is  no  longer  incarcerated.  The 
applicant  must  establish  proof  of  the 
time  incarcerated  and  periods  of 
probation  and  parole  to  the  satisfaction 
of  the  OCMI.  Tlie  assessment  period 
may  include  supervised  or 
unsupervised  probation  or  parole.  A 
conviction  for  a  drug  offense  more  than 
10  years  prior  to  the  date  of  application 
will  not  alone  be  grounds  for  denial. 

(3)  When  an  applicant  has  convictions 
for  more  than  one  ofiiense,  the  minimiun 
assessment  period  will  be  the  longest 
minimum  in  Table  10.201(h)  and  Table 
10.201(1)  based  upon  the  applicant's 
convictions;  the  maximum  assessment 
period  will  be  the  longest  shown  in 
Table  10.201(h)  and  Table  10.201(1) 
based  upon  the  applicant's  convictions. 

(4)  If  a  person  with  a  criminal 
conviction  applies  for  a  license  or 
certificate  of  registry  before  the 
minimum  assessment  period  shown  in 


Table  10.201(h).  or  established  by  the 
OCMI  under  paragraph  (h)(2)  of  this 
section  has  elapsed,  then  the  applicant 
must  provide  evidence  of  suitability  for 
service  in  the  merchant  marine.  Factors 
which  are  evidence  of  smtabiUty  for 
service  in  the  merchant  marine  are 
listed  in  paragraph  (j)  of  this  section. 
The  OC^fl  will  consider  the  applicant's 
evidence  and  may  issue  the  license  or 
certificate  of  registry  in  less  than  the 
listed  minimum  assessment  period  if 
the  OC^tl  is  satisfied  that  the  applicant 
is  suitable  to  hold  the  license  or 
certificate  of  registry  for  which  he  or  she 
has  applied.  If  an  applicant  does  not 
provide  evidence  of  suitabiUty  for 
service  in  the  merchant  marine,  then  the 
application  will  be  considered 
incomplete  and  will  not  be  processed  by 
the  OCMI. 

(5)  If  a  person  with  a  criminal 
conviction  applies  for  a  Ucense  or 
certificate  of  registry  during  the  time 
between  the  minimiun  and  maximum 
assessment  periods  shown  in  Table 
10.201(h)  or  established  by  the  OCMI 
under  paragraph  (h)(2)  of  this  section, 
the  OC^n  will  consider  the  conviction 
and,  unless  there  are  offeetting  factors, 
may  grant  the  applicant  the  Ucense  or 
certificate  of  registry  for  which  he  or  she 
has  applied.  Offsetting  factors  Include 
multiple  convictions,  failure  to  comply 
with  coujrt  orders  (e.g.,  child  support 
orders),  previous  feilures  at 
rehabilitation  or  reform,  inability  to 
maintain  steady  employment,  or  any 
connection  between  the  crime  and  the 
safe  operation  of  a  vessel.  If  the  OCMI 
considers  the  applicant  unsuitable  for 
service  in  the  merchant  marine  at  the 
time  of  application,  the  OCMI  will 
disapprove  the  application. 

(6)  If  a  person  with  a  criminal 
conviction  applies  for  a  license  or 
certificate  of  registry  after  the  maximum 
assessment  period  diown  in  Table 
10.201(h)  or  established  by  the  OCMI 
under  paragraph  (h)(2)  of  this  section 
has  elapsed,  then  the  OCMI  wlU  grant 
the  applicant  the  license  or  certificate  of 
registry  for  which  he  or  she  has  applied 
imless  the  OCMI  has  reason  to  believe 
the  applicant  is  still  unsuitable  for 
service  in  the  merchant  marine.  If  the 
OCMI  disapproves  an  application  based 
upon  a  conviction  older  than  the 
maximum  assessment  period,  the  OCMI 
will  notify  the  applicant  in  writing  of 
the  reason(s)  for  the  disapproval.  The 
OCMI  will  also  inform  the  applicant,  in 
writing,  that  the  reconsideration  and 
appeal  procedures  contained  in  §  1.03  of 
this  chapter  apply. 
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Table  I0^0l(h).— Guideunes  for  Evaluating  Applicants  for  Licenses  and  Certificates  of  Registry  Who 

Have  Criminal  Convictions 


CrImM  Against  Persons 


HomickJe  OntentlonaO 

Homicide  (unintentionaO 

Assault  (aggravated) ~ 

Assault  (siirrvte)  

Sexual  Assault  (rape,  ctiUd  molestation) 

Robbery  

Other  crimes  against  persons'. 


7  years 
Syeais 
Syears 
1  year  . 
Syears 
Syears 


20  years. 
10  years. 
10  years. 
Syears. 
10  years. 
10  years. 


Crimes  Against  Property 


Burglary 

Larceny  (embezzlement)  

Other  crimes  against  property'. 


Syears 
Syears 


10  years. 
Syears. 


Vehicular  Crimes 


Convidion  involving  fatality . 

Reddess  Driving 

Racing  on  the  Highways  ..... 
Other  vehicular  crimes'. 


Crimes  Against  Public  Safety 


Destruction  of  Property 

Otfwr  crimes  against  pubHc  safety'. 


Syears 


10  years. 


Crimes  Invohring  National  Security 


Terrorism,  Acts  of  Satxitage,  Espionage  and  related  offeraes 


Criminal  Violations  of  Environmental  Law* 


Criminai  violations  of  environmental  laws  involving  improper  harxHing  of  poUutanis  or  hazardous  materials 


Dangerous  DrugOffanaes 


3.<S 


Traffiddng  (sale,  dstribution,  transfer) 
Dangerous  drugs  (Use  or  possession) 
Other  dangerous  drug  convictions^ 


/years 

1  year  . 

Syears 
1  year  . 


20  years. 


10  years. 


10  years. 
10  years. 


^  Conviction  of  attempt,  solicitation,  aiding  and  abetting,  accessory  alter  the  fact,  and  conspiracy  to  commit  the  criminal  conduct  listed  in  this 
table  carry  the  same  minimum  and  maxirrxjm  assessmerS  periods  provided  in  the  table. 

'Other  crimes  are  to  be  reviewed  by  the  OCMI  to  determine  the  minimum  and  maximum  assessment  periods  depending  on  the  nature  of  the 
crime. 

^Applicabie  only  to  original  applications  for  licenses  or  CORs.  Any  applicani  who  has  ever  been  the  user  of,  or  addicted  to  the  use  of,  a  dan- 
gerous dnjg  shal  meet  the  requirements  of  paragraph  (b)  of  this  section.  NcAe:  Applicants  for  reissue  of  a  license  or  COR  with  a  new  expiration 
date  including  a  renewal  or  a  raise  of  grade,  who  have  been  convicted  of  a  dangerous  dmg  offense  while  holding  a  license  or  COR,  may  have 
their  appKcabons  withheld  unH  appropriate  action  has  been  compieled  by  the  OCMI  under  the  regulations  which  appear  in  46  CFR  part  5  gov- 
erning administrative  actions  against  merchant  mariner  cradenliais. 

^Tne  OCMI  may  consider  <»ngerous  drug  convictions  more  than  10  years  old  only  if  there  has  been  a  dangerous  dnjg  convictKxi  within  the 
past  10  years. 

sApplJcanis  must  demonstrate  rehabilitation  under  paragraph  (j)  of  this  section,  including  applicants  with  dangerous  dnjg  use  convictions  more 
than  tan  years  old. 

"Other  dangerous  drug  convictions  are  to  be  reviewed  tiv  the  Officer  In  Charge,  Marine  Inspection  on  a  case  by  case  basis  to  determine  the 
appropriate  assessment  periods  dependhg  on  the  nature  of  the  offense. 


(i)  National  Driver  Register.  A  license 
or  certificate  of  registry  will  not  be 
issued  as  an  original  or  reissued  with  a 
new  expiration  date  unless  the 
applicant  consents  to  a  check  of  the 
NDR  for  offenses  described  in  section 
205(a)(3)  (A)  or  (B)  of  the  NDR  Act  (i.e.. 


operation  of  a  motor  vehicle  while 
under  the  Influence  of,  or  impaired  by, 
alcohol  or  a  controlled  substance;  aud 
any  traffic  violations  arising  in 
connection  with  a  fatal  traffic  accident, 
reckless  driving,  or  racing  on  the 
highways).  The  OCMI  will  not  consider 


NDR  listed  civil  convictions  that  are 
more  than  3  years  old  from  the  date  of 
request  imless  that  information  relates 
to  the  current  suspension  or  revocation 
of  the  applicant's  license  to  operate  a 
motor  vehicle.  The  OCMI  may 
determine  inininniiTn  and  maximum 
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assessment  periods  for  NDR  listed 
criminal  convictions  using  Table 
10.201(b).  An  applicant  conducting 
simultaneous  mescbant  mariner's 
credential  transadions  is  subject  to  only 
one  NDR  cbeck. 

(1)  Any  application  may  be 
disapproved  if  information  from  tbe 
NDR  cbeck  leads  the  OCMI  to  determine 
tbat  tbe  applicant:  cannot  be  entrusted 
Mritb  tbe  duties  add  responsibibties  of 
tbe  boense  or  certificate  of  registry  for 
wbicb  tbe  appbc^tion  is  made.  If  an 
appUcaticm  is  disapproved,  tbe  OC3A1 
will  notify  tbe  applicant  in  writing  of 
tbe  reason(s)  for  qisapproval  and  advise 
tbe  appbcation  tbat  tbe  appeal 
procedures  in  $  14)3  of  tbis  cbapter 
apply.  No  examination  will  be  given 
pending  decision  on  appeal. 

(2)  Prior  to  disapproving  an 
application  becauae  of  information 
received  from  the  NDR.  tbe  OCMI  will 
make  tbe  information  available  to  tbe 
appUcant  for  revi#w  and  written 


comment.  The  appbcant  may  submit 
records  from  tbe  applicable  State 
concerning  driving  record  and 
convictions  to  tbe  Coast  Guard  Regional 
Examination  Center  (REC)  processing 
tbe  appbcation.  Tbe  REC  will  hold  an 
appbcation  with  NDR  bsted  convictions 
pending  tbe  completion  of  tbe 
evaluation  and  delivery  by  tbe 
individual  of  the  underlying  State 
records. 

(3)  The  guidebnes  in  Table  10.201(i) 
will  be  used  by  tbe  OCMI  in  evaluating 
appUcants  for  Ucenses  and  certificates 
of  registry  who  have  drug  or  alcohol 
related  NDR  bsted  convictions.  Non- 
drug  or  alcohol  related  NDR  bsted 
convictions  will  be  evaluated  by  tbe 
OCMI  under  Table  10.201(h)  as 
appbcable. 

(4)  An  appbcant  may  request  an  NDR 
file  check  for  personal  use  in 
accordance  with  tbe  Federal  Privacy  Act 
of  1974  (Pub.  L.  93-579)  by  contacting 
tbe  NDR  at  tbe  following  address: 


National  Driver  Register,  Nassif 
Building,  400  7tb  Street,  SW., 
Washington,  DC  20590. 

(i)  Appbcants  should  request  Form 
NDR-PRV  or  provide  the  following 
information  on  a  notarized  letter: 

(A)  Full  legal  name; 

(B)  Other  names  used; 

(C)  Complete  mailing  address; 

(D)  Driver  bcense  number; 

(E)  Eye  color, 

(F)  Social  security  munber; 

(G)  Height; 

(H)  Weight;  and 

(I)  Sex. 

(ii)  The  NDR  will  respond  to  every 
valid  inquiry  including  requests  which 
produce  no  record(s)  on  tbe  NDR  file. 
Records  can  be  made  available,  within 
a  reasonable  amount  of  time  after  tbe 
request,  for  personal  inspection  and 
copying  during  regular  working  hoius  at 
7:45  a.m.  to  4:15  p.m.,  each  day  except 
Federal  hobdays. 


Table  10.201  (i).r-GuiDEUNES  for  Evaluating  Appucants  for  Licenses  and  Certircates  of  Registry  Who  Have 
NDR  Motor  Vehicle  Convictions  Involving  Dangerous  Drugs  or  Alcohol  ^ 


No.  Of  convic- 
tions 


Date  of  conviction 


Assessment  period 


1  "IZZ 

1  

2  or  more 

2ormore 


Less  tttan  1  year 

More  than  1,  less  than  3 

years. 
Ajore  tttan  3  yeare  oU  ... 
A|ny  less  ttwn  3  years 
>old. 
AW  more  than  3  years 

old. 


1  year  from  date  of  conviction. 

Application  will  be  processed,  unless  suspension  or  revocation^  is  still  in  effect  Applicant  will  be 

advised  that  addKional  conviction(s)  may  jeopanfze  merchant  mariner  aedentials. 
Not  necessary  unless  suspension  or  revocation  is  still  In  effect 
1  year  since  last  conviction  and  at  least  3  years  from  2nd  most  recent  conviction,  unless  susperv- 

sion  or  revocation  is  still  in  effect 
Application  win  be  processed  unless  suspension  or  revocation  is  stillln  effect 


/  Any  applicant  wtio  has  ever  been  ttw  user 
this  section. 
^Suspension  or  refvocatioa  when  referred  to 


of,  or  addk:tBd  to  the  use  of,  a  dangerous  drug 
in  Table  10.201(1),  means  a  State  suspension  or 


shaH  meet  ttie  requirements  of  paragraph  (b)  o( 
revocation  of  a  motor  vehicle  operator's  licensa. 


(j)  If  an  appbcaat  has  one  or  more 
alcohol  or  dangerous  drug  related 
criminal  or  NDR  listed  convictions;  if 
the  appbcant  has  ever  been  the  user  of, 
or  adcbcted  to  theuse  of,  a  dangerous 
drug;  or  if  tbe  applicant  appbes  before 
the  minimum  assessment  period  for  his 
or  her  conviction  has  elapsed:  tbe  OCMI 
may  consider  tbe  following  factors,  as 
applicable,  in  assessing  tbe  appbcant's 
suitabiUty  to  bold  a  license  or  certificate 
of  registry.  Tbis  list  is.  intended  as  a 
guide  btt  the  OCMI.  Tbe  OCMI  may 
consider  other  factors  which  he  or  she 
judges  appropriate  to  a  particular 
applicant,  such  as: 

(1)  Proof  of  completion  of  an        , 
accredited  alcobcH-  or  drug-abuse 
rebabibtation  program. 

(2)  Active  mem^rship  in  a 
tehabilitaticm  or  qounseling  group,  such 
as  Alo^obcs  Anonymous  or  Narcotics 
Anonymous. 

(3)  Character  reforences  from  persons 
who  can  attest  to  the  appbcant's 


sobriety,  rebability,  and  suitabibty  for 
employment  in  the  merchant  marine 
including  parole  or  probation  officers. 

(4)  Steady  employment. 

(5)  Successful  completion  of  all 
conditions  of  parole  or  probation.  - 

4.  In  §  10.205,  paragraph  (f)(2)  is 
revised  and  paragraph  (k)  is  added  to 
read  as  follows: 

f  10.205    Requriements  for  original 
Hcenaees  and  cartfficales  of  registry. 

•  •        *        •        • 

(f)*  •  * 

(1)  *  *  * 

(2)  The  OCMI  may  review  tbe 
criminal  record  check  of  each  appbcant 
for  an  original  license  or  certificate  of 
registry  according  to  tbe  procedures  set 
forth  in  §  10.201(b). 

•  •        •        *        * 

(k)  National  Driver  Register.  Each 
appbcant  for  an  original  license  or 
certificate  of  registry  shall  consent  to  an 
NDR  check  under  §  10.201(i). 


5.  In  §  10.207,  paragraphs  (b)  and  (i) 
are  added  to  read  as  follows: 

f  1 0.207    Requirements  for  raise  In  grade 
of  lioenae. 

•  •        *        *        • 

(b)  Criminal  Record  Review.  Each 
appbcant  for  a  raise  of  grade  may  be 
required  to  submit  to  a  criminal  record 
cbeck  under  §  10.201(h). 

(i)  National  Driver  Register.  Each 
appbcant  for  a  raise  of  grade  of  a  bcense 
shall  consent  to  an  NDR  check  under 
§  10.201  (i)  if  the  bcense  is  reissued  with 
a  new  expiration  date. 

6.  In  §  10.209,  paragraphs  (i)  and  (j) 
are  added  to  read  as  follows: 

S 1 0.209    Requirements  for  the  renewal  of 
llcenees  or  certificates  of  registry. 

*  •        •        •        • 

(i)  Each  appbcant  for  a  renewal  may 
be  required  to  consent  to  a  criminal 
record  check  imder  §  10.201(b). 

(j)  Each  appbcant  for  renewal  of  a 
bcense  or  certificate  of  registry  shall 
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consent  to  an  NDR  check  under 
§  10.201(i). 

PART  ia— CERTIFICATION  OF 
SEAMEN 

7.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  46  U.S.C.  2101, 
2103,  2110,  7301,  7302,  7503,  7505.  7701;  49 
CFR1.46. 

8.  In  §  12.01-6,  the  definitions  of 
"conviction,"  "National  Driver 
Register,"  and  "NDR  bsted  convictions" 
are  added  to  read  as  follows: 

S12.01-«    Definitions  of  terms  used  in  this 

Conviction  means  tbe  appbcant  for  a 
merchant  mariner's  dociunent  has  been 
found  guilty  by  judgment  or  plea  by  a 
court  of  record  of  the  Untied  States,  tbe 
District  of  Coliunbia  or  any  State  or 
territory  of  the  United  States  of  a 
criminal  felony  or  misdemeanor  or  of  an 
offense  described  in  section  205  of  the 
National  Driver  Register  Act  of  1982  (49 
U.S.C.  30304).  If  an  appbcant  pleads 
guilty  or  no  contest,  is  granted  deferred 
adjudication,  or  is  required  by  tbe  court 
to  attend  classes,  make  contributions  of 
time  or  money,  receive  treatment, 
submit  to  any  manner  of  probation  or 
supervision,  or  forego  appeal  of  a  trial 
coiut's  conviction,  then  the  appbcant 
will  be  considered  to  have  received  a 
conviction.  A  later  expungement  of  the 
conviction  will  not  negate  a  conviction 
unless  it  is  proved  to  the  OCMI  that  tbe 
expungement  is  based  upon  a  showing 
tbat  the  court's  earber  conviction  was  in 
error. 
•        •        «        •        • 

National  Driver  Register  (NDR)  means 
the  nationwide  repository  of 
information  on  drivers  maintained  by 
the  National  Highway  Traffic  Safety 
Administration  as  provided  under  49 
U.S.C.  Cbapter  303. 

NDR  listed  convictions  means  a 
conviction  of  any  of  the  following  motor 
vehicle-related  offenses  or  comparable 
offenses: 

(a)  Operating  a  motor  vehicle  while 
imder  the  influence  of,  or  impaired  by, 
alcohol  or  a  controlled  substance;  or 

(b)  A  traffic  violation  fuising  in 
connection  with  a  fatal  traffic  accident, 
reckless  driving,  or  racing  on  the 
highways. 

9.  In  §  12.02-4,  paragraph  (a)  is 
revised,  peiragraph  (b)  is  removed, 
existing  paragraph  (c)  is  redesignated  as 
paragraph  (b),  and  new  paragraphs  (c), 
(d)  and  (e)  are  added  to  read  as  follows: 


S12.(KM    Baaie  for  denial  of  documenta. 

(a)  No  person  who  has  been  convicted 
by  a  court  of  record  of  a  violation  of  the 
dangerous  drug  laws  of  the  United 
States,  the  District  of  Coliunbia,  or  any 
State  or  territory  of  the  United  States  is 
ebgible  for  an  original  merchant 
mariner's  document,  except  as  provided 
by  tbe  provisions  of  paragraph  (c)  of  tbis 
section.  No  person  who  has  ever  been 
the  user  of,  or  addicted  to  the  use  of,  a 
dangerous  drug,  or  has  ever  been 
convicted  of  an  offense  described  in 
section  205  of  the  National  Driver 
Register  Act  of  1982  (49  U.S.C.  30304) 
due  to  the  addiction  or  abuse  of  alcohol 
is  ebgible  for  a  merchant  mariner's 
document  unless  he  or  she  furnishes 
satisfactory  evidence  of  suitabibty  for 
service  in  the  merchant  marine  as 
provided  in  paragraph  (e)  of  this 
section. 
•        •        •        •        * 

(c)  Criminal  Record  Review.  The 
Officer  in  Charge,  Marine  Inspection, 
may  require  a  criminal  record  cbeck  of 
an  applicant  for  a  merchant  mariner's 
document  issued  as  an  original  or 
reissued  with  a  new  expiration  date.  An 
appbcant  conducting  simultaneous 
merchant  mariner's  credential 
transactions  shall  undergo  only  one 
criminal  record  check.  Applicants  must 
provide  written  disclosure  of  all  prior 
convictions  at  the  time  of  appbcation. 

(1)  If  a  criminal  record  check  is 
required  by  the  Officer  in  Charge, 
Marine  Inspection,  applicants  shall 
provide  fingerprints  at  the  time  of 
appbcation.  The  fingerprints  will  be 
used  to  determine  whether  the  applicant 
has  a  record  of  a  criminal  conviction. 
An  application  may  be  disapproved  if 
tbe  individual's  criminal  record  leads 
the  Officer  in  Charge,  Marine  Inspection 
to  determine  that  the  applicant  cannot 
be  entrusted  with  the  duties  and 
responsibibties  of  the  merchant 
mariner's  document  for  which 
application  is  made.  If  an  application  is 
disapproved,  the  Officer  in  Charge, 
Marine  Inspection  will  notify  the 
appbcant  in  writing  of  the  reason(s)  for 
disapproval  and  advise  the  applicant 
that  the  appeal  procedures  in  §  1 .03  of 
tbis  cbapter  apply.  No  examination  will 
be  given  pencbng  decision  on  appeal. 

(2)  The  Officer  in  Charge,  Marine 
Inspection  will  use  Table  12.02-4(c)  to 
evaluate  appbcants  for  merchant 
mariner's  documents  who  have  criminal 
convictions.  The  table  lists  major 
categories  of  criminal  activity  and  is  not 
to  be  construed  as  an  all-inclusive  bst. 
If  an  appbcant  is  convicted  of  an  offense 
that  does  not  appear  on  the  bst,  the 
Officer  in  Charge,  Marine  Inspection 
will  estabbsh  an  appropriate  assessment 


period  using  the  bst  as  a  guide.  The 
assessment  period  commences  when  an 
applicant  is  no  longer  incarcerated.  The 
applicant  must  establish  proof  of  the 
time  incarcerated  and  periods  of 
probation  and  parole  to  tbe  satisfaction 
of  the  Officer  in  Charge,  Marine 
Inspection.  The  assessment  period  may 
include  supervised  or  unsupervised 
probation  or  parole.  A  conviction  for  a 
drug  offense  more  than  10  years  prior  to 
the  date  of  application  will  not  alone  be 
grounds  for  denial. 

(3)  When  an  applicant  has  convictions 
for  more  than  one  offense,  the  minimum 
assessment  period  will  be  the  longest 
minimum  in  Table  12.02-4(c)  and  Table 
12.02-4(d)  based  upon  the  applicant's 
convictions;  the  maximum  assessment 
period  will  be  tbe  longest  shown  in 
Table  12.02-4(c)  and  Table  12.02-4(d) 
based  upon  the  applicant's  convictions. 

(4)  If  a  person  with  a  criminal 
conviction  applies  for  a  merchant 
mariner's  dociunent  before  the 
minimum  assessment  period  shown  in 
Table  12.02-4(c),  or  established  by  the 
Officer  in  Charge,  Marine  Inspection 
imder  paragraph  (c)(2)  of  this  section 
has  elapsed,.then  tbe  applicant  must 
provide,  as  part  of  the  application 
package,  evidence  of  suitability  for 
service  in  the  merchant  marine.  Factors 
which  are  evidence  of  suitabibty  for 
service  in  the  merchant  marine  are 
listed  in  paragraph  (e)  of  this  section. 
The  Officer  in  Charge,  Marine 
Inspection  will  consider  the  applicant's 
evidence  submitted  with  the  application 
and  may  issue  the  merchant  mariner's 
document  in  less  than  the  listed 
minimum  assessment  period  if  the 
Officer  in  Charge,  Marine  Inspection  is 
satisfied  that  the  applicant  is  suitable  to 
hold  the  merchant  mariner's  document 
for  which  he  or  she  has  applied.  If  an 
application  filed  before  the  minimum 
assessment  period  has  elapsed  does  not 
include  evidence  of  suitability  for 
service  in  the  merchant  marine,  then  the 
application  will  be  considered 
incomplete  and  will  not  be  processed  by 
the  Officer  in  Charge,  Marine  Inspection 
until  the  appbcant  provides  the 
necessary  evidence  as  set  forth  in 
paragraph  (e)  of  this  section. 

(5)  If  a  person  with  a  criminal 
conviction  appbes  for  a  merchant 
mariner's  document  diulng  the  time 
between  the  minimum  and  maximum 
assessment  periods  shown  in  Table 
12.02-4(c)  or  estabbshed  by  tbe  Officer 
in  Charge.  Marine  Inspection  under 
paragraph  (c)(2)  of  this  section,  then  the 
Officer  in  Charge,  Marine  Inspection 
shall  consider  the  conviction  and, 
unless  there  are  offsetting  factors,  shall 
grant  the  applicant  the  merchant 
mariner's  document  for  which  he  or  she 
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has  applied.  Offsftting  factors  include 
such  factors  as  multiple  convictions, 
failure  to  comply  with  court  orders  (e.g., 
child  support  orc^rs),  previous  failures 
at  rehabilitation  dr  reform,  inability  to 
maintain  steady  Employment,  or  any 
connection  between  the  crime  and  the 
safe  operation  of «  vessel.  If  the  Officer 
in  Charge,  Marine  Inspection  considers 
the  applicant  unsuitable  for  service  in 
the  merchant  marine  at  the  time  of 
application,  the  Officer  in  Charge, 
Marine  Inspectioa  may  disapprove  the 
application. 

(6)  If  a  person  ^th  a  criminal 
conviction  applies  for  a  merchant 


Table  12.02-|J(c).— Guidelines  for  Evaluating  Appucants  for  Merchant  Mariner's  Documents  Who  Have 

Criminal  Convictions 


mariner's  document  after  the  maximum 
assessment  period  shown  in  Table 
12.02-4(c)  or  established  by  the  Officer 
in  Charge,  Marine  Inspection  under 
paragraph  (c)(2)  of  this  section  has 
elapsed,  then  the  Officer  in  Charge, 
Marine  Inspection  will  grant  the 
applicant  the  merchant  mariner's 
document  for  which  he  or  she  has 
applied  unless  the  Officer  in  Charge, 
Marine  Inspection  considers  the 
applicant  still  unsuitable  for  service  in 
the  merchant  marine.  If  the  Officer  in 
Charge,  Marine  Inspection  disapproves 
an  applicant  with  a  conviction  older 
than  the  maximum  assessment  period 


listed  in  Table  12.02-4(c),  the  Officer  in 
Charge,  Marine  Inspection  will  notify 
the  applicant  in  writing  of  the  reason(s) 
for  the  disapproval  including  the  Officer 
in  Charge.  Marine  Inspection's  reason(s) 
for  considering  a  conviction  older  than 
the  maximum  assessment  period  listed 
in  Table  12.02-4(c).  The  Officer  in 
Charge,  Marine  Inspection  will  also 
inform  the  applicant,  in  writing,  that  the 
reconsideration  and  appeal  procedures 
contained  in  §  1.03  of  this  chapter 

apply- 


Crimes  Against  Persons 


Homicide  fintentional)  .... 

Homicide  (unintentianaO 

Assault  (aggravati 

Assault  (simple) 

Sexual  Assault  (rap^,  child  molestation) 

Other  crimes  against  persons  ^. 


7  years 
5  years 
5  years 
1  year  . 
Syears 


20  years. 
10  years. 
10  years. 
5  years. 
10  years. 


VsMcular  Crtmss 


Conviction  invotving  latality 

Reddess  Driving 

Racing  on  the  Highviiay 

Other  vehicular  crimes'. 


Syears. 
2  years. 
2  years. 


Crtmss  Against  PulMic  Safety 


Destruction  of  Prope^ 

Other  crimes  against  public  safety^. 


Crimes  Involving  National  Security 


Terrorism.  Acts  of  Sibotage.  Espionage  and  related  offenses 


7  years 


20  years. 


Dangerous  Drug  Offenses '-^ 


Trafficking  (sale,  disttxjtion,  transfer) 
Dangerous  drugs  (Use  or  possession) 
Other  dangerous  drug  convictions  ^. 


10  years. 
10  years. 


1  Conviction  of  attempts,  solicitations,  aidmg  and  abetting,  accessory  after  the  fact,  and  conspiracies  to  commit  the  criminal  conduct  listed  in 
this  tatile  carry  ttw  i$me  minimum  and  maximum  assessment  periods  provided  in  the  tat>le. 

2  Other  crimes  are  to  be  reviewed  by  Ihe  Officer  in  Charge.  Marine  Inspection  to  determine  the  minimum  and  maximum  assessment  periods 
depending  on  ttie  nature  of  the  crime. 

*  Applicable  to  oridnal  applications  only.  Any  applicant  who  has  ever  been  the  user  of,  or  addicted  to  the  use  of,  a  dangerous  drug  shall  meet 
the  requirements  of  paragraph  (a)  of  this  section.  Note:  Applicants  for  reissue  of  a  merchant  mariner's  document  with  a  new  expiration  date  in- 
cluding a  renewal  onaddKional  endorsement(s),  who  have  been  convicted  of  a  dangerous  drug  offense  while  holding  a  merchant  mariner's  docu- 
ment, may  have  theit  application  withheld  until  appropriate  action  has  been  completed  by  the  Officer  in  Charge,  Manne  Inspection  under  the  reg- 
ulatior«  which  appear  in  46  CFR  part  5  governing  the  administrative  actions  against  merchant  mariner  credentials. 

*The  OCMI  may  consider  dangerous  drug  convictions  more  tttan  10  years  old  only  if  there  has  been  a  dangerous  drug  conviction  within  the 
pest  10  years. 

'Applicants  must  demonstrate  rehabiWation  under  paragraph  (e)  of  thfe  section,  including  applicants  with  dangerous  dnjg  use  convictions  more 
than  ten  years  old.  ■»  b 

"Other  dangerous  drug  convictions  are  to  be  reviewed  by  the  Officer  in  Charge.  Marine  Inspection  on  a  case  by  case  basis  to  determine  the 
appropriate  assessment  period  depending  on  the  nature  of  the  offense. 
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(d)  National  Driver  Register.  A 
merchant  mariner's  dociunent  will  not 
be  issued  or  reissued  with  a  new 
expiration  date  unless  the  applicant 
consents  to  a  check  of  the  NDR  for 
offenses  described  in  section 
205(a)(3)(A)  or  (B)  of  the  NDR  Act  (i.e., 
operation  of  a  motor  vehicle  while 
under  the  influence  of,  or  impaired  by, 
alcohol  or  a  controlled  substance;  and 
any  traffic  violations  arising  in 
connection  with  a  fatal  traffic  accident, 
reckless  driving,  or  racing  on  the 
highways).  The  Officer  in  Charge, 
Marine  Inspection  will  not  consider 
NDR  listed  civil  convictions  that  are 
more  than  3  years  old  from  the  date  of 
request  unless  that  information  relates 
to  the  current  suspension  or  revocation 
of  the  applicant's  license  to  operate  a 
motor  vehicle.  The  Officer  in  Charge 
Marine  Inspection  may  determine 
minimum  and  maximum  assessment 
periods  for  NDR  listed  criminal 
convictions  using  Table  12.02-4(c).  An 
applicant  conducting  simultaneous 
merchant  mariner's  credential 
transactions  is  subject  to  only  one  NDR 
check. 

(1)  Any  application  may  be 
disapproved  if  information  from  the 
NDR  check  leads  the  Officer  in  Charge. 
Marine  Inspection  to  determine  that  the 
applicant  caimot  be  entrusted  with  the 


duties  and  responsibilities  of  the 
merchant  mariner's  document  for  which 
the  application  is  made.  If  an 
application  is  disapproved,  the  Officer 
in  Charge,  Marine  Inspection  will  notify 
the  appficant  in  writing  of  the  reason(s) 
for  disapproval  and  advise  the  applicant 
that  the  appeal  procediu-es  in  §  1.03  of 
this  chapter  apply.  No  examination  will 
be  given  or  merchant  mariner's 
document  issued  pending  decision  on 
apjpeal. 

(2)  Prior  to  disapproving  an 
application  because  of  information 
received  from  the  NDR,  the  Officer  in 
Charge,  Marine  Inspection  will  make  the 
information  available  to  the  applicant 
for  review  and  written  comment.  The 
applicant  may  submit  reports  from  the 
applicable  State  concerning  driving 
record  and  convictions  to  the  Coast' 
Guard  Regional  Examination  Center 
(REC)  processing  the  application.  The 
REC  wilFhold  an  application  writh  NDR 
listed  convictions  pending  the 
completion  of  the  evaluation  and 
delivery  by  the  individual  of  the 
imderlying  State  records. 

(3)  The  guidelines  in  Table  12.02-4(d) 
will  be  used  by  the  Officer  in  Charge. 
Marine  Inspection  when  evaluating 
applicants  for  merchant  mariner's 
docrunents  who  have  drug  or  alcohol 
related  NDR  listed  convictions.  Non- 


drug  or  alcohol  related  NDR  listed 
convictions  will  be  evaluated  by  the 
Officer  in  Charge.  Marine  Inspection 
under  Table  12.02-4(c)  as  applicable. 

(4)  An  applicant  may  request  an  NDR 
file  check  for  personal  use  in 
accordance  with  the  Federal  Privacy  Act 
of  1974  (Pub.  L.  93-579)  by  contacting 
the  NDR  at  the  following  address: 
National  Driver  Register.  Nassif 
Building.  400  7th  Street  SW.. 
Washington.  DC  20590. 

(i)  Applicants  should  request  Form 
NDR-^RV  or  provide  the  following 
information  on  a  notarized  letter: 

(A)  Full  legal  name; 

(B)  Other  names  used; 

(C)  Complete  mailing  address; 

(D)  Driver  license  number; 

(E)  Eye  color; 

(F)  Social  security  number; 

(G)  Height; 

(H)  Weight;  and 

(I)  Sex. 

(ii)  The  NDR  will  respond  to  every 
valid  inquiry  including  requests  which 
produce  no  record(s)  on  the  NDR  file. 
Records  can  be  made  available,  within 
a  reasonable  amount  of  time  after  the 
request,  for  personal  inspection  and 
copying  during  regular  working  hours  at 
7:45  a.m.  to  4:15  p.m.,  each  day  except 
Federal  holidays. 


Table  l2.02-4(d).— Guidelines  for  Evaluating  Appucants  for  Merchant  Mariner's  Documents  Who  Have 
NDR  Motor  Vehicle  Convictions  Involving  Dangerous  Drugs  or  Alcohol  ^ 


No.  of  convic- 
tions 

Date  of  conviction 

Assessment  period 

1  

1  

1  

2  or  more 

2  or  more 

Less  than  1  year 

More  than  1,  less  than  3 

years. 
More  than  3  years  old  ... 
Any  less  than  3  years 

old. 
All  more  ttian  3  years 

old. 

1  year  from  date  of  conviction. 

Application  wiH  be  processed,  unless  suspension,  or  revocation  ^  is  still  in  effect.  Applicant  will  be 
advised  that  additional  conviction(8)  may  jeopardize  merchant  mariner  credentials. 

Not  necessary  unless  suspension  or  revocation  is  still  in  effect. 

1  year  since  last  conviction  and  at  least  3  years  from  2nd  most  recent  conviction,  unless  suspen- 
sion or  revocation  is  still  in  effect 

Application  will  be  processed  unless  suspension  or  revocation  is  still  in  effect 

1  Any  applicant  who  has  ever  been  the  user  of,  or  addicted  to  the  use  of.  a  dangerous  drug  shall  meet  the  requirements  of  paragraph  (a)  of 
tills  section. 

2  Suspension  or  revocation,  when  refen-ed  to  in  Taljle  12.02-4(d),  means  a  State  suspension  or  revocation  of  a  motor  vehicle  operator's  li- 
cense. 


(e)  If  an  applicant  for  an  original 
merchant  mariner's  doctunent  has  one 
or  more  alcohol  or  dangerous  drug 
related  criminal  or  NDR  Usted 
convictions;  if  the  appUcant  has  ever 
been  the  user  of.  or  addicted  to  the  use 
of,  a  dangerous  drug;  or  if  the  applicant 
applies  before  the  minimiun  assessment 
period  for  his  or  her  conviction  has 
elapsed;  the  Officer  in  Charge,  Marine 
Inspection  may  consider  the  following 
factors,  as  applicable,  in  assessing  the 
applicant's  suitability  to  hold  a 
merchant  mariner's  dociunent.  This  list 
is  intended  as  a  guideline.  The  Officer 


in  Charge,  Marine  Inspection  may 
consider  other  factors  which  he  or  she 
judges  appropriate,  such  as: 

(1)  Proof  of  completion  of  an 
accredited  alcohol-  or  drug-abuse 
rehabilitation  program. 

(2)  Active  membership  in  a 
rehabilitation  or  counseling  group,  such 
as  Alcoholics  or  Narcotics  Anonymous. 

(3)  Character  references  from  persons 
who  can  attest  to  the  applicant's 
sobriety,  reliability,  and  suitability  for 
employment  in  the  merchant  marine 
including  parole  or  probation  officers. 

(4)  Steady  employment. 


(5)  Successful  completion  of  all 
conditions  of  parole  or  probation. 

10.  In  §  12.02-9,  paragraphs  (g)  and 
(h)  are  added  to  read  as  follows: 

§  12.02-8    Application  for  documents. 

***** 

(g)  Each  applicant  for  an  original 
merchant  mariner's  document  may  be 
required  to  submit  to  a  criminal  record 
check  as  required  by  §  12.02-4(c). 

(h)  Each  applicant  for  an  original 
merchant  niariner's  document  or  a 
merchant  mariner's  document  reissued 
with  a  new  expiration  date  shall  comply 


UMI 


65490    Federal  Register  /  Vol.  60,  No.  243  /  Tuesday,  December  19,  1995  /  Rules  and  Regulations 

I  '  .  

with  die  NDR  requirements  in  §  12.02- 
4(d).  ^^ 

Dated:  December  12, 1995. 

GJ^.Naccwa, 

Captain,  U.S.  CoastGuard.ActiagCbief, 
Office  of  Marine  Sajlety,  Security  and 
Environmental  Protection. 
[FR  Doc.  95-30677  Filed  12-18-OS;  8:45  ami 
■LLMO  CODE  4M«-14-il 


Tuesday 
December  19,  1995 


Part  VI 

Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171,  et  al. 
Transportation  of  Hazardous  Materials  By 
Rail;  Miscellaneous  Amendments; 
Proposed  Rule 
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OEPARTMENT  QF  TRANSPORTATION 

neeewch  and  Special  Programa 
Admin  latretion 

49  CFR  Parta  17^  172, 173, 174, 179 
[Doctot  Na  HM-216:  Nottc*  No.  95-iq 
Rm2137-ACM     I 

Trwwportatlon  of  Hazardoua  Materials 
By  Rail;  MIscellanaoua  Amendments 

AQCNCY:  Researc^and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  os  Proposed  Rulemaking 
(NPRM).  I 


T 


SUMMARY:  RSPA  |s  proposing  to 
incorporate  into  ike  Department's 
Hazardous  Materials  Regulations  (HMR) 
a  number  of  changes  to  rail  _ 

reqiiirements  based  on  rulemaking 
petitions  from  industry  and  RSPA 
initiatives.  This  aiction  is  necessary  to 
update  the  regul^ons  and  to  respond  to 
petitions  for  nile^iaking.  The  intended 
effiact  of  these  regulatory  changes  is  to 
improve  safety  and  reduce  costs  to 
o^t>r8  and  transporters  of  hazardous 
materials. 

DATES:  Comments  must  be  received  on 
or  befne  February  22, 1996. 
AOOnCSSCS:  Addiisss  comments  to 
Dockets  Unit  p(^-30).  Hazardous 
Materials  Safety.  RSPA.  U.S. 
Department  of  Transportation. 
Washington.  DC  ^0590-0001. 
Comments  should  identify  die  docket 
and  notice  number  and  be  submitted, 
when  possible,  ii^  five  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  should 
include  a  self-addressed,  stamp>ed 
postcard.  The  DofJwts  Unit  is  located  in 
Room  8421  of  the  Nassif  Building,  400 
Seventh  Street  S.W.,  Washington.  DC 
20590-0001.  Office  hours  are  8:30  am  to 
5:00  pm  Monday  through  Friday,  except 
on  public  holida](s  when  the  office  is 
closed. 

FOR  FURTHER  INF0IVIATK3N  CONTACT:  Beth 
Romo,  telephone  (202)  366-4488,  Office 
of  Hazardous  Maierials  Standards, 
Research  and  Sp^al  Programs 
Administration,  Washington  E)C,  20590- 
0001,  or  James  H.  Rader,  telephone  (202) 
366-0510,  Office  of  Safety  Assiuance 
and  Compliance,  Federal  Railroad 
Administration,  Washington  EXZ,  20590- 
0001. 

SUPPtaiBfTARY  MFORMATKM:  This 
document  proposes  miscellaneous 
changes  to  rail  requirements  contained 
in  the  HMR  These  proposed  changes 
are  based  either  en  petitions  for 
rulemaking  submitted  in  accordance 
with  49  CFR  106.^1  or  agency  initiative 
and  are  intended  to  reduce  regulatory 


burdens  by  simplifying  or  updating 
existing  regulations. 

This  rule,  as  proposed,  is  consistenl 
with  the  goals  of  President  Clinton's 
Regulatory  Reinvention  Initiative.  The 
President  directed  Federal  agencies  to 
review  aU  agency  regvdations  and 
eliminate  or  revise  those  that  are 
outdated  or  in  need  of  reform.  A  notice 
issued  April  4, 1995  by  RSPA  requested 
comments  on  regulatory  reform  (Dodcet 
HM-222;  60  FR  17049)  and  announced 
a  comprehensive  review  of  the  HMR  to 
identify  provisions  that  are  candidates 
for  elimination,  revision,  clarification, 
or  relaxation.  Certain  proposed  changes 
in  this  dociiment  reflect  the  results  ol 
this  review. 

I.  Summary  of  Proposed  RegnlattHy 
Changes  by  Section 

Listed  below  is  a  section-by-section 
summary  of  the  proposed  changes  and, 
where  applicable,  the  assigned  petition 
niunber. 

Part  171 

Section  171.7.  Various  American 
Society  for  Testing  and  Materials 
(ASTM)  standards  would  be  updated  to 
reflect  the  most  current  version.  Other 
ASTM  standards  that  no  longer  woiUd 
be  referenced  in  the  proposed  revision 
of  §  179.12  would  be  removed. 

Part  172 

Section  172.101:  The  Hazardous 
Materials  Table.  In  the  Hazardoiis 
Materials  Table,  several  entries  would 
be  revised  based  on  petitions  for 
rulemaking  and  agency  initiative. 
Proposed  revisions  include: 

— ^Twenfy-nine  entries  would  be  revised 
by  removing  Special  Provision  B12 
assigned  to  those  entries  in  Column 
(7).  This  special  provision  requires 
the  marking  of  tank  cars  with  the 
proper  shipping  name  or  common 
name  of  the  material.  RSPA  is 
proposing  to  limit  the  applicability  of 
this  meriting  requirement  to  certain 
materials  that  pose  a  higher  risk  in 
transportation. 

— For  the  entry  "Dimethylhydrazine, 
unsymmetrical",  in  Colvunn  (7) 
Special  Provision  B79  would  be 
removed.  "Dimethylhydrazine, 
unsymmetrical"  ciurenUy  is  assigned 
Special  Provisions  B74  and  B79. 
Special  Provision  B74  requires  the  use 
of  a  tank  car  conforming  to  a  Class 
loss.  106, 110. 112J.  or  114J.  Special 
Provision  B79  requires  each  tank  car 
to  have  a  tank  head  puncture  system 
if  the  tank  was  constructed  prior  to 
April  1, 1989.  Because  Special 
Provision  B74  requires  all  tank  cars  to 
meet  the  requirements  of  B79, 


referencing  Special  Provision  B79  is 
unnecessary. 
— For  the  entry  for  Calcium  carbide, 
Special  Provision  B59  would  be 
added  for  both  Packing  Group  I  and 
n  entries.  This  special  provision  will 
authorize  the  continued  use  of  Class 
AAR  207  tank  cars  for  the 
transportation  of  calciiun  carbide  after 
October  1, 1996. 

Section  172.102.  Special  Provisions 
B4  and  BIO  would  be  revised  to  remove 
a  prohibition  on  the  use  of  Association 
of  American  Railroads  (AAR)  206  tank 
cars.  In  the  §  172.101  Hazardous 
Materials  Table  (HMT),  each  commodity 
assigned  this  special  provision  must  be 
in  a  packaging  authorized  in  §  173.243. 
which  does  not  allow  an  AAR  206  tank 
car. 

Special  Provision  BS  would  be 
revised  to  authorize  use  of  tank  cars, 
constructed  fit>m  other  than  aluminum 
plate,  for  ammoniiun  nitrate  fertilizer. 

Consistent  with  proposed  changes  to 
tank  car  marking  requirements 
discussed  previously  in  conjimction 
with  proposed  changes  to  the  Hazardous 
Materials  Table,  Special  Provision  Bl2 
would  be  removed.  The  requirement  to 
mark  the  proper  shipping  name  or 
common  name  of  a  material  on  a  tank 
car  would  be  limited  to  certain  materials 
that  present  a  higher  risk  in 
transportation,  as  proposed  in  §  172.330. 

Special  Provisions  B42,  B65,  B71, 
B72,  B74,  and  B76  would  be  revised  for 
clarity.  RSPA  and  FRA  have  received 
numerous  inquiries  concerning  the  use 
of  tank  cars  having  higher  test  pressiires 
than  those  authorized  under  these 
special  provisions.  RSPA  is  proposing  to 
revise  these^provisions  to  clarify  that 
any  class  taid^  car  with  a  higher  test 
pressure  than  authorized  also  may  be 
used.  Special  Provisions  B42,  365,  and 
B76  also  would  be  revised  to  authorize 
the  optional  marking  of  the  tank  to  a 
lower  pressiue  specification.  The 
current  regulations  require  the  lower 
pressure  specification  marking  for 
certain  commodities.  RSPA  and  FRA 
believe  that  tank  cars  qualified  to  meet 
a  specific  specification  should  be 
marked  to  indicate  that  specification. 
RSPA  is  proposing  the  optional  marking 
requirement  to  authorize  the  remarking 
of  qualified  tank  cars  to  the  higher 
pressure  specification.  For  example, 
currentiy  tank  cars  transporting  acetone 
cyanohydrin  are  required  to  conform  to 
a  DOT  105S,  112J.  or  114J  specification 
provided  the  tank  test  pressure  is  300 
psig  or  greater.  In  addition,  the  tank  car 
specification  must  be  remarked  to 
indicate  a  tank  test  pressure  of  200  psig. 
and  each  tank  car  must  be  equipped 
with  a  safety  relief  device  having  a  start- 


to-discharge  pressure  setting  of  150  psig. 
RSPA  is  proposing  that  these  tank  cars 
remain  marked  at  the  higher  pressure 
specification  while  maintaining  the 
currently  applied  safety  relief  device 
(e.g.,  DOT  105S300W,  Safety  Valve  150 
LB). 

RSPA  is  proposing  to  remove  a 
requirement  in  Special  Provision  B57 
that  the  shipping  name  CHLOROPRENE 
must  be  marked  on  a  tank  car.  This 
marking  requirement  is  included  in  the 
proposed  revision  of  §  172.330(a)(1). 
RSPA  also  is  revising  the  first  sentence 
of  Special  Provision  B78  to  specify  test 
pressm^e  and  clarify  which  rail  cars  are 
authorized. 

Section  172.203.  CurrenUy,  rail  carrier 
shipping  paper  requirements  are 
contained  in  both  Parts  172  and  174.  In 
this  notice,  RSPA  proposes  to  move  the 
shipping  paper  requirements  in  Part  174 
to  Part  172.  RSPA  and  FRA  believe  that 
by  consolidating  the  shipping  paper 
requirements,  including  additional 
shipping  paper  entries  for  tank  cars 
containing  the  residue  of  a  hazardous 
material,  compliance  will  be  improved. 
Paragraph  (e)(2)  ciirrently  references 
paragraph  (e)(3)  and  $  174.25  for 
shipping  papw  description 
reqmrements  for  residues  of  hazardous 
materials  in  tank  cars.  These  references 
would  be  replaced  with  a  specific 
requirement  to  precede  the  basic 
shipping  description  with  the  wording 
"RESIDUE,  LAST  CONTAINED." 
Paragraph  (g)(1)  also  would  be  revised 
to  reflect  the  incorporation  of  shipping 
paper  requirements  currentiy  contained 
in  Part  174  by  a  requirement  to  identify 
a  rail  car,  fre^t  container,  transport 
vehicle,  or  portable  tank  that  contains  a 
hazardous  material  by  "reporting  mark 
and  number." 

Section  172.205.  Based  on  a  petition 
[P-1053J  from  AAR,  RSPA  would  revise 
paragraph  (f)  for  consistency  with 
Environmental  Protection  Agency  (EPA) 
hazardous  waste  manifest  requirements 
for  transportation  by  rail  contained  in 
40  CFR  263.20(f). 

Section  172.330.  Paragraph  (a)(1) 
would  be  revised  to  clarify  marking 
requirements  for  tank  cars.  Marking 
requirements  ciurently  contained  in 
§  172.102  special  provisions  and  in 
Parts  173  and  179  would  be 
incorporated  into  §  172.330  or  removed 
as  part  of  this  revision.  The  requirement 
to  maA.  the  proper  shipping  name  or 
common  name  of  a  hazardous  material 
on  a  tank  car  would  be  limited  to 
Division  2.1  and  2.3  materials.  Division 
2.2  materials  in  a  Class  DOT  107  tank 
car,  anhydrous  anunonia,  ammonia 
solutions  with  more  than  50% 
ammonia,  bromine  and  bromine 
solutions,  hydrogen  cyanide. 


chloroprene,  and  refrigerant  or 
dispersant  gases,  as  defined  in 
§173.115. 

Section  172.510.  Paragraph  (a)  would 
be  revised  to  require  the  placement  of 
each  placard  on  a  white  square 
back^imd  for  each  class  DOT  113  tank 
car  used  to  transport  a  Division  2.1 
(flammable  gas)  material.  The  white 
square  background  notifies  railroad 
switching  crews  that  the.  car  may  not  be 
cut  off  while  in  motion.  The  oment 
regulations  only  require  rail  cars 
containing  Divisions  1.1  and  1.2 
explosives.  Division  2.3  Hazard  Zone  A 
materials  and  Division  6.1  PC  I  Hazard 
Zone  A  materials  to  have  the  white 
square  backgroimd,  but  not  the  class 
DOT  113  tank  car.  This  change  will 
simplify  the  switching  requirements  for 
rail  cars  by  ccnnmunicating,  through  a 
white  square  background,  that  a  class 
DOT  113  tank  car  transporting  a 
Division  2.1  material  may  not  be  cut  off 
while  in  motion.  RSPA  and  FRA  believe 
that  this  requirement  will  make  it  easier 
to  train  yard  switching  employees  and 
reduce  the  potential  for  overspeed 
impacts.  The  inner  support  system  for 
class  113  tank  cars  is  designed  to 
withstand  loads  producing  accelerations 
of  7"g"  longitud^al,  3"g"  transverse, 
and  3"g"  vertical.  ConsequenUy,  it  is 
imperative  that  railroads  shove  this 
class  of  car  to  rest  to  prevent  yielding 
of  the  support  system. 

Sections  172.510  and  172.526. 
Provisions  applying  to  the  specifications 
and  use  of  RESfiDUE  placards  would  be 
removed  in  these  sections.  The 
RESIDUE  placard  is  not  required  by  any 
other  mode  and,  because  the 
information  provided  through  a 
RESIDUE  placard  can  be  adequately 
conveyed  through  primary  and 
subsidiary  placards  and  shipping  paper 
information,  RSPA  and  FRA  beUeve  that 
this  placard  is  imnecessary.  Further, 
FRA  reports  that  diuing  the  last  six 
years  its  inspectors  cited  missing,  faded, 
or  incorrect  placards  on  nearly  22,000 
occasions.  By  removing  the  RESIDUE 
placard  requirement,  RSPA  and  FRA 
believe  that  offerors  will  use  permanent 
adhesive  placards,  such  as  those  used 
on  highway  vehicles,  thereby  increasing 
compliance  writh  HMR  placarding 
requirements.  Also,  RSPA  and  FRA 
understand  that  Transport  Canada  is 
considering  removing  the  RESIDUE 
placard  from  its  Transportation  of 
Dangerous  Goods  Regulations  to  the 
extent  that,  in  December  1993,  it  issued 
a  newsletter  asking  for  public  comment. 
Such  an  action  by  Transport  Canada 
would  have  a  direct  effect  on 
transborder  shipments;  consequently, 
RSPA  and  FRA  believe  a  proposal  to 


remove  this  requirement  from  the  HMR 
is  appropriate. 

Part  173 

Section  173.24b.  RSPA  is  proposing  to 
amend  paragraph  (a)  to  recognize  the 
insulation  properties  of  thermal 
protection  applied  to  tank  cars.  The 
proposed  rule  would  allow  for  a  "mid- 
range"  temperatiue  for  the  calculation 
of  outage  and  filling  limits,  provided  the 
insulation  qualities  provide  an  overall 
thermal  conductance  at  IS.S'C  (eCF)  of 
no  more  than  10.22  kilo)oules  per  hour 
per  square  meter  per  degrees  Celsius 
(0.5  Btu  per  hour  per  square  foot  per 
degree  F)  temperature  differential.  This 
proposal  is  baised  on  a  petition  for 
rulemaking  submitied  by  the  Propane 
Gas  Association  of  Canada  [P-12511, 
developed  in  cooperation  with 
Transport  Canada. 

Section  1 73.29.  Paragraph  (f)  would 
be  removed,  consistent  with  the 
proposed  removal  of  §  172.510(c). 

Section  173.314.  Paragraph  (b)(5), 
which  contains  provisions  for  marking 
the  proper  shipping  name  of  certain 
Class  2  matnials  on  tank  cars,  would  be 
removed  because  these  provisions  also 
appear  in  §  172.330.  Paragraph  (b)(6) 
would  be  redesignated  (b)(5)  and 
amended  to  revise  requirements  for 
heat-resistant  gaskets.  In  1988,  the 
National  Transportation  Safety  Board 
(NTSB)  recommended  tiiat  FRA:  (1) 
establish  performance  standards  for 
determining  the  acceptability  of  heat- 
resistant  gaskets  on  tank  cars;  and  (2) 
evaluate  the  effect  on  gasket 
compatibility  and  heat-resistant 
performance  of  sealants  used  for 
installing  gaskets  on  tank  cars.  NTSB 
recommended  that  FRA  establish 
performance  criteria  to  decide  what 
sealant  is  acceptable  and  conditions  for 
its  use.  (Butadiene  Release  and  Fire 
fi^m  GATX  55996  at  the  CSX  Terminal 
Junction  Interchange,  New  Orleans, 
Louisiana.  September  8, 1987  (NTSB/ 
HZM-88/01)).  As  a  result  of  the  NTSB 
recommendation,  RSPA  published  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  May  18, 1990, 
imder  Docket  HM-175A  [Notice  90-8; 
55  FR  20242]  requesting  comments  on 
gasket  specifications  and  the  use  of 
sealant  materials.  Commenters  to  the 
ANPRM  expressed  concerns  regarding 
the  technical  complications  for  defining 
gasket  specifications  in  the  regulations, 
since  there  are  many  variables  in 
torquing  values  for  the  fitting  closure/ 
gasket  combination  and  the  chemical 
compatibility  of  the  gasket  material.  In 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  published  October  8, 1993  [58 
FR  52574]  under  Docket  HM-175A, 
RSPA  and  FRA  annoimced  that  several 
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topics,  including  gasket  specifications, 
raised  in  earlier  actices  either  were  too 
technically  complex  or  insufficiently 
developed  to  adc^ess  in  that  NPRM  and 
would  be  handled  in  a  separate 
rulemaking  actioii. 

Althougn  the  cpmmenters  to  the 
ANPRM  pointed  out  many  technical 
complications  associated  with  defining 
gasket  specifications  for  all  products 
authorized  in  tanjiL  cars,  RSPA  and  FRA 
believe  that  a  performance  standard  for 
heat-resistant  gaskets  is  necessary  for 
Division  2.1  matorials  and  anhydrous  ' 
ammonia  to  ensure  that  installed  gaskets 
will  not  degrade  st  elevated 
temperatures  (see  §  173.314(b)(6)  for 
current  requirements).  In  this  NPRM, 
RSPA  is  proposii^g  a  performance 
standard  for  heatiresistaht  gaskets  based 
on  information  obtained  from  the  Fluid 
Sealing  Association's  Non  Metallic 
Gasket  Handbook.  The  handbook  shows 
that  asbestos,  a  common  heat-resistant 
gasket  material,  has  a  maximum 
temperature  range  of  230-340<'C  (450- 
650"F).  Consequently,  RSPA  is 
proposing  to  speaify  that  a  heat-resistant 
gasket  can  survive  temperatures  at  or 
above  230''C.  Thif  is  comparable  to  the 
temperatme  indi<iated  in  the  Fluid 
Sealing  Association's  handbook.  This 
proposal  also  wo«ld  expand  the  use  of 
heat-iesistant  gaskets  to  all  Division  2.3 
materials. 

Commenters  stfted  that  to  seal  a  joint, 
the  installed  gasket  is  compressed  (by 
applying  a  bolt  load  to  the  flange  body 
surfaces]  into  the  imperfection  of  the 
joint  and  a  tight,  leakproof  barrier 
occurs.  The  use  of  sealants  for  installing 
gadcets  is  therefofe  unnecessary  and 
may  lead  to  gasket  displacement.  Based 
on  these  comments,  RSPA  is  proposing 
to  prohibit  the  use  of  sealants  for 
installing  gaskets  on  tank  cars  used  to 
transport  Division  2.1  and  2.3  materials 
and  cmhydrous  ammonia. 

RSPA  also  is  proposing  to  authorize 
Class  DOT  112]  a^d  112T  specification 
tank  cars  for  the  t^sporiation  of 
dimethyl  ether.  Currently,  RSPA  only 
authorizes  the  use  of  a  DOT  105A300W 
tank  car.  This  proposal  is  based  on  an 
exemption  issued  ^o  Aeropres 
Corporation  (DOT-E  11000)  and  a 
petition  for  rulemaking  [P-1253).  RSPA 
also  is  proposing  to  remove  Note  2  in 
paragraph  (c)  of  tjie  table.  For  the  entry 
"Ammonia,  anhydrous  or  ammonia 
solutions  >50  percent  ammonia"  in  the 
second  colunm  "Note  2"  would  be 
revised  to  read  "Note  3".  This  would 
allow  shippers  to*  calculate  the  outage 
and  filling  limits  for  tank  cars  based  on 
changes  proposed  in  §  173.24b. 

In  addition,  paragraph  (i),  which 
provides  alternate  settings  for  safety 
relief  valves  on  tank  car  tanks  used  for 


certain  conunodities,  would  be 
removed.  Removal  of  this  paragraph  is 
consistent  with  the  proposed 
consolidation  of  pressure  relief  device 
requirements  in  §  179.15. 

Part  174 

In  1965,  AAR  petitioned  RSPA  (P- 
983)  to  rewrite  Part  174,  stating  that  the 
regulations  in  this  part  are  "awkwardly 
arranged,  often  redundant,  and  in  many 
places  obsolete."  AAR  supphed  a 
complete  rewrite  of  Part  174  as  part  of 
its  petition.  Subsequently,  various 
rulemaking  actions  such  as  HM-175A 
(final  rule  adopted  improved 
crashworthiness  for  tank  cars),  HM-201 
(final  rule  adopted  new  methods  of  tank 
car  testing),  HM-181  (mandated 
performance  packaging  standards),  HM- 
166  (implemented  many  detailed 
changes  to  the  HMR).  HM-197  (adopted 
new  requirements  for  TOFC/COFC 
shipments),  and  HM-212  (considering 
new  standards  for  tank  car  unloading 
and  attendance)  have  addressed 
numerous  suggestions  contained  in 
petition  P-983.  This  notice  proposes 
additional  changes  based  on  P-983, 
including  simplification  of  standards  for. 
inspection  of  tank  cars  by  railroads  and 
revisions  in  docvunentation 
requirements  of  Part  174. 

Section  174.3.  This  section  prohibits 
a  shipment  of  a  hazardous  material  not 
prepared  in  accordance  with  Parts  171, 
172,  and  173  from  being  offered  for 
transpcMtaticm  or  transported  by  rail. 
The  section  would  be  revised  to  reflect 
language  contained  in  Parts  175  and  177 
for  unacceptable  hazardous  matwials 
shipments. 

Section  174.8  through  174.10. 
Inspection  requirements  currentiy 
contained  in  §§174.8, 174.9  and  174.10 
woiUd  be  consolidated  into  §  174.9  to 
clarify  a  railroad's  inspection  duties  at 
points  of  origination,  interchange  points 
and  other  locations  where  rail  cars  must 
be  inspected.  Sections  174.8  and  174.10 
would  be  removed.  Section  174.9  would 
require  a  railroad  to  inspect  each  rail  car 
for  compliance  with  the  HMR  and  other 
conditions  that  may  make  the  car  unsafe 
for  transportation. 

Under  FRA's  Railroad  Freight  Car 
Safety  Standards  (FCSS  [49  CFR  Part 
215]],  each  railroad  must  inspect  a 
freight  car  at  each  location  where  it  is 
placed  in  a  train.  The  inspection  must 
be  made  by:  (1)  a  "designated  inspector" 
imder  §  215.11;  or  (2)  a  train  crew 
member  where  a  designated  employee  is 
not  on  duty  [see  Appendix  D  to  Part 
215).  As  a  rule,  train  crew  members 
inspect  for  "imminent  hazardous 
conditions"  that  are  likely  to  cause  an 
accident  or  casualty  before  the  train 
arrives  at  its  destination.  Examples 


provided  in  Appendix  D  include:  car 
body  leaning  or  listing  to  one  side, 
objects  dr^ging  below,  broken  or 
missing  safety  appliance,  lading  leaking 
from  a  placarded  hazardous  materials 
car,  and  broken  or  extensively  cracked  . 
wheel. 

In  addition  to  the  requirements  above, 
the  HMR  require  an  inspection  of  each 
placarded  railcar  when  received  in 
"interchange."  This  notice  proposes  to 
remove  the  requirement  to  inspect 
placarded  railcars  at  interchange, 
simply  because  railroad  operations  now 
permit  the  interchange  of  railroad 
equipment  in  outlying  locations,  usvially 
on  mainline  track,  that  may  not  be 
acceptable  for  the  performance  of  a 
proper  inspection.  For  example,  in 
"run-through"  train  operations,  the  train 
crew  of  the  receiving  railroad  simply 
assiunes  responsibility  of  the  train  from 
the  deUvering  train  crew.  No 
locomotives  or  railcars  are  added  or 
removed.  Since  the  train  may  exceed 
one  mile  in  length,  portions  of  the  train, 
including  portions  that  may  have  a 
placarded  railcar  containing  a 
hazardous  material,  may  not  be 
accessible  to  the  receiving  train  crew 
because  of  bridges,  tunnels,  or  terrain. 

As  proposed,  RSPA  would  make  the 
locations  of  inspection  consistent  with 
those  in  the  FCSS,  issued  by  the  FRA. 
RSPA  does  not  intend  to  change  the 
railroad's  current  inspection  practices 
nor  require  the  railroad  to  inspect 
railcars  containing  a  hazardous  material 
on  a  more  frequent  basis  than  the 
required  presenUy  in  the  HMR  and 
FCSS.  The  proposed  rule  simply  makes 
clear  that  a  raiuoad  must  inspect  a 
hazardous  material  laden  car  at 
locations  that  now  require  an  inspection 
under  the  FCSS  (by  the  train  crew  or  a 
designated  employee,  where  such 
employees  are  on  duty). 

The  proposed  rule  nirther  clarifies 
that  a  railroad  employee  need  not  climb 
each  railcar  to  determine  if,  in  fact,  the 
railcar  conforms  to  the  HMR.  These 
inspections  may  be  performed  at 
"ground  level."  Where  the  rule  proposes 
to  require  a  ground  level  inspection  for 
"securement  of  closures,"  RSPA  and 
FRA  believe  railroad  employees  can 
determine,  from  the  ground,  whether  or 
not  protective  housings  are  open, 
whether  or  not  manway  openings  (on 
non-  or  low-pressure  tank  cars)  are  in 
the  "Up"  position,  find  whether  or  not 
the  manway  bonnet  cover  (on  pressure 
tank  cars)  is  open.  At  the  bottom  of  the 
car,  FRA  and  RSPA  beUeve  that  railroad 
employees  can  determine  whether  or 
not  the  bottom  outiet  cap  is  in  the 
proper,  applied  position. 

Section  174.11.  Section  174.11  would 
be  removed  because  it  merely  references 
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$  171.12a  for  transportation  of  Canadian 
shipments  or  packagings  by  rail  car 
wiUiin  the  U.S. 

Section  174.18.  Section  174.18 
concerning  the  handling  of  astray 
packages  of  hazardous  materials  is 
obsolete;  therefore  this  section  would  be 
removed. 

Section  174.24.  Shipping  paper 
requirements  for  rail  carriers  in  Part  174 
would  be  moved  to  Part  172.  Revised 
§  174.24  would  cross-reference  shipping 
paper  requirements  in  Part  172. 

Section  174.25.  When  an  accident- 
occurs  on  the  railroad,  it  is  customary 
to  identify  the  transport  vehicle  or 
freight  container  involved  by  the  use  of 
reporting  marks.  These  marii^  are  used 
for  routing,  cost  accounting,  and  for 
tracing  (or  locating)  individual 
shipments  in  the  transportation  system. 
If  an  emergency  responder  were  to  ask 
about  the  contents  of  an  individual 
shipment  by  reporting  mark,  a  rail 
carrier  could  provide  immediate 
emergency  response  information,  a  copy 
of  the  shipping  paper,  routing 
information,  and  the  name,  telephone 
nimiber,  and  location  of  the  shipper. 
This  information  is  much  more  detailed 
than  simply  conveying  to  the  emergency 
responder  the  type  of  placard  applied  to 
the  packaging.  Consequentiy,  RSPA 
proposes  to  remove  the  "placard 
notation"  requirement  since  it  is 
outdated  for  emergency  response 
communication.  Removing  the  placard 
notation  requirement  would  not, 
however,  prohibit  individual  rail 
carriers  from  adopting  comparable 
requirements,  if  they  so  choose. 

RSPA  also  is  proposing  to  remove  the 
requirement  for  a  "placard 
endorsement"  placed  on  a  waybill  near 
the  reporting  mark  of  each  rail  car, 
freight  container,  transport  vehicle,  or 
portable  tank  that  contains  a  hazardous 
material  when  transported  by  rail.  The 
ciurent  rule  requires  a  unique 
endorsement  based  on  the  hazard  class 
of  the  material  shipped.  Exceptions  to 
the  placard  endorsement  are  provided 
for  materials  that  do  not  require 
placarding  (e.g.,  less  than  1,001  poimds 
of  a  material  listed  in  §  172.504  Table  2, 
in  most  types  of  transport  vehicles  or 
fieight  containers).  Class  9  materials, 
and  combustible  liquids).  RSPA  is 
proposing  to  remove  this  requirement 
because  technological  advances  in  the 
railroad  industry  have  made  the  use  of 
the  placard  endorsement  no  longer 
necessary  to  communicate  the  presence 
of  hazardous  materials  to  railroad 
workers.  As  a  general  rule,  railroads 
now  use  electronic  data  interchange  and 
computer  generated  train  consists  (or 
manifests)  to  communicate  the  presence 
of  these  materials.  Responders  and 


railroad  workers  rely  on  the  hazardous 
materials  description  and  emergency 
response  information  on  train  consists 
and  printed  waybills  rather  than  the 
placard  endorsement.  As  stated  earlier, 
removing  the  endorsement  would  not 
prohibit  individual  rail  carriers  from 
adopting  comparable  requirements  at 
their  discretion. 

Other  shipping  paper  requirements  in 
this  section,  including  those  for  tank 
cars  containing  the  residue  of  a 
hazardous  material,  would  either  be 
removed  or  moved  to  Part  172. 

Section  174.26.  Paragraph  (a)  would 
be  removed  because  if  a  carrier  complies 
with  paragraph  (b),  the  carrier  also  is 
complying  with  paragraph  (a),  except 
for  the  "consecutively  numbered 
notice."  Based  on  current  railroad 
technology  and  computer-based 
information  systems,  this  notice  is 
obsolete.  Paragraphs  (b]  and  (c]  would 
be  renumbered  paragraphs  (a)  and  (b), 
respectively.  Newly  designated 
paragraph  (b)  would  be  revised  to 
reference  shipping  paper  requirements 
of  Part  172  and  specify  use  of  other 
forms  of  car  movement  documents. 

Section  174.45.  This  section  would  be 
removed  because  it  merely  references 
§§  171.15  and  171.16  and  is  redundant. 

Sections  174.47  and  174.48.  These 
sections  contain  requirements  for 
forwarding  shipments  in  violation  of  the 
HMR  and  damaged  or  leaking  packages. 
The  provisions  in  these  sections  would 
be  consolidated  into  revised  §  174.50. 

Section  174.49.  This  section  concerns 
the  use  of  open- flame  lanterns  for  the 
inspection  of  transport  vehicles  known 
to  contain  flammable  liquids  and  gases. 
The  use  of  open-flame  lanterns  is 
obsolete;  therefore,  this  section  would 
be  removed. 

Section  174.50.  This  section  would  be 
revised  by  consoUdating  requirements 
of  §§  174.47,  174.48,  and  174.50  and  by 
removing  all  obsolete  provisions.  These 
sections  stipulate  that  railroads  may  not 
forward  damaged  packages,  leaking  tank 
cars  (except  for  necessary  short  moves], 
or  any  tank  car  found  in  non- 
compliance with  the  HMR,  except  under 
the  terms  of  a  DOT  exemption.  RSPA  is 
proposing  to  simpUfy  the  overall 
principle  in  these  sections  by 
prohibiting  the  movement  of  packages 
that  do  not  conform  to  the  HMR. 
Packages  other  than  tank  cars  would 
have  to  be  repaired,  reconditioned,  or 
overpacked  prior  to  subsequent 
movement.  Tank  cars  would  have  to  be 
repaired  or  be  moved  under  conditions 
approved  by  FRA's  Associate 
Administrator  for  Safety.  This  proposed 
regulation  would  allow,  for  example, 
the  movement  of  a  tank  car  with  an 


emergency  valve  refMiir  or  capping  kit 
imder  approved  conditions. 

Section  1 74.55.  This  section  would  be 
revised  for  clarity.  Based  on  a  petition 
[P-1042J  submitted  by  AAR,  suggesting 
that  certain  provisions  of  the  existing 
section  are  meaningless  or  confusing, 
RSPA  is  proposing  to  streamline  this 
section. 

Section  1 74.67.  The  first  sentence  in 
paragraph  (k)  weuld  be  revised  to 
remove  the  requirement  for  heater  coil 
inlet  and  outlet  pipes  to  be  left  open. 
This  proposed  revision  is  based  on  a 
petition  [P-942]  indicating  that  these 
pipes  need  to  be  left  open  only  5%  of 
the  time,  when  steam  is  applied. 

Section  1 74.69.  This  section  would  be 
removed,  based  on  a  petition  from  AAR 
[P-11391,  because  it  conflicts  with 
applicable  requirements  in  §  172.514. 

Section  1 74.85.  Based  on 
corresponding  changes  in  §§  172.510 
and  172.526  to  remove  provisions  for  a 
RESIDUE  placard,  paragraph  (c)  would 
be  revised  tc  reference  a  rail  car 
containing  a  residue  of  a  hazardous 
material  rather  than  a  rail  car  placarded 
"RESIDUE". 

Part  179 

The  following  sections  would  be 
revised  by  updating  certain  ASTM 
specifications  and  deleting  others  that 
are  no  longer  used,  based  on  a  petition 
(P-1023J  from  AAR:  §§  179.100-7, 
179.100-10,  179.100-20,  179.102-1, 
179.102-2,  179.200-7,  179.200-24, 
179.201-5,  and  179.300-7. 

Sections  179.12  through  179.12-7. 
Sections  179.12-1  through  179.12-7 
would  be  removed  and  §  179.12  would 
be  revised  by  incorporating  provisions 
from  §§179.12-1  and  179.12-5.  The 
design  and  materials  of  construction  for 
interior  heater  coils  require  AAR 
approval.  This  NPRM  proposes  to 
remove  the  DOT  specification 
requirements  and  allow  AAR  greater 
flexibility  in  approving  heater  system 
designs. 

Section  179.15.  This  section  would  be 
added  to  consolidate  pressing  relief 
device  requirements  and  adopt 
provisions  to:  (1)  increase  the  start-to- 
discharge  pressure  of  safety  relief 
devices  for  tanks  that  have  a  biu^t 
pressiire  of  240  psig,  while  allowing  the 
continued  use  of  existing  cars;  (2]  allow 
for  a  reduced  orifice  in  the  upstream 
nozzle  of  a  pressure  relief  device  to 
accommodate  pressure  surges;  (3) 
increase  the  rupture  disc  burst  pressure 
for  cars  so  equipped;  (4]  standardize  the 
start-to-discharge  pressure  setting  for  all 
commodities  and  tank  car 
specifications;  and  (5)  align  the  start-to- 
discharge  pressure  setting  for  tank  cars 
with  that  prescribed  by  the  ASME  code. 
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In  this  notice,  a  i^essure  relief  valve 
means  a  pressure  relief  device  that  is 
designed  to  open  rapidly,  or  by  opening 
in  proportion  to  the  increase  in  pressure 
over  the  opening  pfessure,  and  designed 
to  reclose  and  prevent  further  flow  of 
vapor  after  normal  conditions  have  been 
restored.  A  nonreclosing  pressure  relief 
device  is  a  pressure  relief  device 
actuated  by  inlet  st|tic  pressure  and 
designed  to  function  by  rupturing 
(bursting)  a  pressiue  containing  disc 
(rupture  disc)  and  ibmains  open  after 
operation.  ' 

Two  ANPRMs  published  under 
Docket  HM-175A  (May  15. 1990;  55  FR 
20242,  and  August  ^9. 1990;  55  FR 
35327)  solicited  coAunents  on  potential 
costs  and  safety  beoefits  derived  from 
improvements  to  thp  crashworthiness  of 
tank  cars  and  restrictions  on  continued 
use  of  tank  cars  in  hazardous  materials 
service  that  no  longer  meet  ciurent 
safety  requirements.  RSPA  issued  the 
ANPRM,  in  part,  toiaddress  an  AAR 
petition  requesting  an  increase  in  the 
start-to-discharge  pressiu^  of  a 
nonreclosing  pressure  relief  device  and 
a  reduction  in  the  s^ze  of  the  upstream 
nozzle  (P-1083).  Ctimmenters 
responding  to  the  ANPRM  suggested 
that  tanks  with  a  60  psig  test  pressure 
and  built  with  7/16! inch  wall 
thicknesses  could  bb  converted  to  a  100 
psig  tank  test  pressure  (subject  to  an 
inspection  and  AAR  approval),  but 
opposed  any  conversion  of  DOT  115 A 
or  AAR  206W  tank  Cars  because  of  wall 
thickness.  Most  coi^unenters  supported 
increasing  the  start  4o-discharge 
pressure  of  a  nonreclosing  pressure 
reUef  device  to  prevent  rupture  of  the 
disc  from  in-transit  ipressiue  surges. 

The  Railway  Progress  Institute  (RPI) 
suggested  in  its  comment  that  the 
optimum  flow  capacity  for  a  pressiue 
relief  device  is  the  tiinimum  required  to 
prevent  tank  car  rupture  in  fire 
conditions.  The  RPl  and  other 
conunenters  opposed  increasing  the 
flow  capacity  of  cei|ain  pressiue  relief 
valves  and  stated  that  both  large  and 
small  capacity  pres$iu«  reUef  valves 
discharge  the  same  amoimt  of  product. 
Large  capacity  pressure  relief  valves,  as 
opposed  to  small  capacity  valves, 
release  large  amoiu^ts  of  product  for 
brief  durations. 

A  petition  for  rulemaking  submitted 
by  the  Chemical  MAnufactiu«rs 
Association  (CMA)  supported  the 
ANPRM  and  AAR's  peUtion  (P-1270). 
CMA  suggested  that  reciosing  pressuire 
relief  valves  shoul(|  have  a  start-to- 
discharge  pressure  (etting  consistent 
with  several  tXDT  exemptions  for 
nonreclosing  pressure  relief  devices 
(i.e.,  165  percent  oflthe  tank  test 


pressure  or  33  percent  of  the  tank  biust 
pressure). 

RSPA  published  an  NPRM  under 
Docket  HM-175A  on  October  8, 1993 
(58  FR  52574)  but  did  not  propose 
changes  to  the  HMR  concerning 
pressure  relief  devices.  Based  on  the 
merit  of  comments  to  Docket  HM-175A 
and  a  petition  for  rulemaking  (P-1083], 
RSPA  is  proposing  to  consolidate  the 
pressure  relief  device  requirements  now 
contained  in  §§  173.314(i),  179.100^15, 
179.200-18, 179.201-7,  and  179.220-19 
into  a  new  §  179.15.  'Hiis.proposal 
incorporates  a  performance-based  flow 
capacity  requirement  to  prevent  excess 
pressure  build-up  within  the  tank, 
under  fire  conditions  for  both  reciosing 
and  nonreclosing  pressure  relief 
devices.  Further,  RSPA  is  not  proposing 
an  increase  in  the  flow  capacity  of  a 
pressure  relief  device  (including  those 
devices  used  on  tank  cars  transporting 
materials  toxic  by  inhalation),  based  on 
comments  received  to  Docket  HM- 
175  A. 

For  most  tank  car  specifications,  the 
current  start-to-discharge  pressure 
setting  for  pressure  relief  devices  is  30 
percent  of  the  tank  burst  pressure  (33 
percent  of  the  tank  burst  pressure  for 
certain  commodities  listed  in 
§  173.314(i)  and  in  two  DOT 
exemptions:  DOT-E  10288  and  DOT-E 
10328).  Flow  capacity  of  the  pressure 
relief  device  is  set  at  33  percent  of  the 
tank  burst  pressure.  For  nonpressiu^ 
tank  car  specifications,  however,  the    - 
start-to-discharge  pressure  setting  of  a 
pressure  relief  device  is  about  15 
percent  of  the  tank  biu^t  pressiue.  To 
allow  for  an  equivalent  start-to- 
discharge  pressiue  setting  for  both 
pressure  and  nonpressure  tank  car 
specifications,  RSPA  is  proposing  a 
start-to-discharge  pressure  setting  of  up 
to  33  percent  of  the  tank  burst  pressure 
for  all  commodities  and  specifications. 
Based  on  the  physical-chemical 
properties  of  the  material  (vapor 
pressure,  static  head,  and  gas  padding 
pressure  of  the  product  within  the  tank), 
this  notice  also  proposes  to  authorize  a 
reduction  in  the  start-to-discharge 
pressure  setting.  ^This  proposal  is 
consistent  with  Section  VIII,  UG-125,  of 
the  American  Society  of  Mechanical 
Engineers  Pressure  Vessels  Code 
(ASME)  and  an  exemption  (DOT-E 
11184)  that  authorizes  the 
transportation  of  certain  flammable 
liquid  products  in  DOT  105J300W  tank 
cars  having  a  start-to-discharge  pressure 
setting  of  75  psig  as  opposed  to  225 
psig.  Further,  because  of  costs 
associated  with  modifying  existing  tank 
cars  to  conform  to  this  proposed 
requirement  and  because  there  is  no 
apparent  safety  reason  to  require  any 


modification  to  existing  tank  cars,  this 
NPRM  proposes  to  allow  the  continued 
use  of  tank  cars  having  a  start-to- 
discharge  pressure  set  at  15  percent  of 
burst. 

In  addition,  this  notice  proposes  that 
a  tank  car  equipped  with  a  nonreclosing 
pressiire  relief  device  must  have 
installed  a  rupture  disc  designed  to 
biust  at  33  percent  of  the  tank  burst 
pressure  within  one  year  after  any  final 
rule  issued  in  this  docket.  For  example, 
a  DOT  111A100W2  tank  car  would  have 
a  rupture  disc  designed  to  burst  at  165 
psig  within  one  year  after  any  final  rule 
issued  in  this  docket.  This  proposal  is 
based  on  provisions  in  several 
exemptions  (e.g.,  DOT-E  10118  and 
DOT-E  10354),  several  petitions  for 
rulemaking,  and  the  number  of  rupture 
disc  failures  reported  to  RSPA's 
Hazardous  Materials  Information 
System. 

The  location  for  pressure  relief 
devices  would  be  revised  in  proposed 
paragraph  (g)  to  allow  for  the  mounting 
of  pressure  relief  valves  on  a  hinged 
manway  cover  plate.  The  current 
regulations  require  mounting  a  pressure 
relief  valve  on  the  tank  dome,  manway 
cover  plate,  or  on  a  nozzle  on  top  of  the 
tank  shell.  This  notice  proposes  to 
require  a  pressure  relief  device  to 
communicate  with  the  vapor  space 
above  the  lading. 

Sections  179.100-15, 179.200-18, 
179.201-7,  and  179.220-19.  These 
sections  contain  provisions  for  safety 
reUef  devices.  For  consistency  with  the 
proposed  consolidation  of  safety  relief 
device  provisions  in  §  179.15,  RSPA  is 
proposing  to  remove  these  sections  from 
the  HMR. 

Sections  179.101-1  and  179.201-1. 
RSPA  proposes  to  revise  individual 
specification  requirements  for  pressure 
tank  cars  and  non-pressure  tank  cars, 
respectively.  The  proposed  revisions 
will  correct  many  typographical  errors 
and  remove  several  special  references 
that  are  no  longer  appUcable.  RSPA  also 
proposes  to  add  a  new  class  "DOT 
120A"  specification  tank  car  and  a  new 
"DOT  111A60W6"  specificaUon  trnk 
car  in  the  table  based  on  two  petitions 
for  rulemaking  [P-1044  and  P-1119] 
from  AAR.  Furthermore,  RSPA  proposes 
to  remove  certain  entries  frnm  the  table 
since  these  provisions  are  currently 
found  in  the  text  proceeding  the  table 
(see  for  example  §§179.200-11. 
179.200-14,  and  179.200-16). 

Section  179.102-4.  Paragraph  (d). 
which  specifies  at  least  one  safety  relief 
valve  on  a  tank  car  tank  used  to 
transport  vinyl  fluoride,  inhibited, 
would  be  removed,  consistent  with  the 
proposed  consoUdation  of  safety  relief 
device  provisions  in  §  1 79.15.  In 


Federal  Register  /Vol.  60,  No.  243  /  Tuesday,  December  19,  1995  /  Proposed  Rules  65497 


addition,  paragraphs  (b)  and  (c)  would 
be  redesignateid  paragraphs  (a)  and  (b), 
paragraphs  (e)  through  (k)  would  be 
redesignated  paragraphs  (c)  through  (1), 
and  reserved  paragraph  (1)  would  be 
removed. 

Section  179.103-5.  Based  on  the 
merits  of  a  petition  (P-1048]  submitted 
by  AAR,  paragraph  (b)(2)  would  be 
revised  to  adopt  requirements  for  the 
attachment  of  unloading  connections  for 
bottom  outlets  on  pressiu^  tank  cars. 
This  proposed  revision  would  reflect 
existing  requirements  for  bottom  outlets 
on  non-pressure  tank  cars. 

Section  179.200-7.  In  addition  to  the 
proposed  revision  of  the  paragraph  (b) 
table  discussed  previously,  certain 
ASTM  specifications  would  be  revised 
to  remove  references  to  outdated 
publications.  The  entry  for  ASTM  B 
209-70,  Alloy  6061  would  be  removed, 
as  would  footnotes  4  and  5  associated 
with  that  entry.  Footnote  2  following  the 
paragraph  (d)  table  would  be  revised  to 
reference  Practice  A  of  ASTM  A  262-85, 
which  is  a  definitive,  rapid  method  of 
identifying,  by  simple  etching,  those 
specimens  free  of  susceptibiUty  to 
intergranular  attack.  This  revision  is 
based  on  a  petition  [P-1049]  from  AAR, 
and  also  requests  referencing  this 
Footnote  2  in  §  179.201-4. 

Section  179.200-14.  The  first  sentence 
of  paragraph  (a)  and  the  first  sentence  of 
paragraph  (b)  would  be  revised  to 
recognize  the  new  outage  and  filling 
limits  for  tank  cars  adopted  in  Docket 
HM-181. 

Section  179.200-16.  RSPA  is 
proposing  to  revise  the  first  sentence  in 
paragraph  (d)  to  require  an  outage  scale 
visible  through  the  manway  opening 
when  using  a  gaging  device.  This     '^ 
revision  is  based  on  the  proposed 
changes  to  §  179.201-1. 

Section  179.200-24.  The  reference  to 
"ASTM  A  285C"  would  be  revised  to 
read  "ASTM  A  516". 

Section  179.201-4.  This  section 
specifies  material  requirements  for 
fittings,  tubes,  castings,  projections,  and 
closures.  Based  on  a  petition  [P-1049] 
submitted  by  AAR,  this  section  would 
be  revised  to  refer  to  Footnote  2  of 
§  179.200-7(d)  rather  than  the  AAR 
Specifications. 

Section  179.221-1.  RSPA  is  proposing 
to  revise  the  class  DOT  115 A 
specification  table  as  noted  in  the 
discussion  of  §§  179.101-1  and 
179.201-1. 

Sections  179.222,  179.222-1,  and 
179.500-17.  These  sections  would  be 
removed  because  identical  provisions 
are  contained  elsewhere  in  the  HMR. 


n.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866 
and  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  a  significant  rule 
imder  the  Regulatory  PoUcies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034). 

The  economic  impact  of  this  proposed 
rule  is  expected  to  result  in  only 
minimal  costs  to  certain  pereons  subject 
to  the  HMR  and  may  result  in  modest 
cost  savings  to  a  small  number  of 
persons  subject  to  the  HMR  and  to  the 
agency.  Because  of  the  minimal 
economic  impact  of  this  rule, 
preparation  of  a  regulatory  impact 
analysis  or  a  regulatory  evaluation  is  not 
warranted.  This  certification  may  be 
revised  as  a  result  of  public  comment. 

B.  Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal  law 
expressly  preempts  State,  local,  and 
Indian  tribe  requirements  applicable  to 
the  transportation  of  hazardous  material 
that  cover  certain  subjects  and  are  not 
substantively  the  same  as  Federal 
requirements.  49  U.S.C.  5125(b)(1). 
These  subjects  are: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material; 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(C)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  material,  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(D)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(E)  The  design,  manufactiuing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  material. 

If  adopted  as  final,  this  rule  would 
preempt  State,  local,  or  Indian  tribe 
requirements  concerning  these  subjects 
unless  the  non-Federal  requirements  are 
"substantively  the  same"  (see  49  CFR 
107.202(d)  as  the  Federal  requirements. 

Federal  law  (49  U.S.C.  5125(b)(2)) 
provides  that  if  DOT  issues  a  regulation 
conceniing  any  of  the  covered  subjects, 
after  November  16, 1990,  DOT  must 


determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  The  effective  date  may  not 
be  earlier  than  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
nut  later  than  two  years  after  the  date  of 
issuance.  RSPA  requests  comments  on 
what  the  effective  date  of  Federal 
Preemption  should  be  for  the 
requirements  in  this  proposed  rule  that 
concern  covered  subjects. 

C.  Regulatory  Flexibility  Act 

This  proposed  rule  would  respond  to 
petitions  for  rulemaking.  It  is  intended 
to  provide  clarification  of  the 
regulations  and  relax  certain 
requirements.  Therefore,  I  certify  that 
this  proposal  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  subject  to 
modification  as  a  result  of  a  review  of 
comments  received  in  response  to  this 
proposal. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  proposed 
rule. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation, 
Hazardous  waste.  Labels,  Markings, 
Packaging  and  containers,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Railroad  safety. 
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49  CFR  Part  179 

Hazardous  matirials  transportation. 
Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

In  consideratioii  of  the  foregoing,  49 
CFR  Qiapter  I  wo^d  be  amended  as 
follows: 

PART  171— QENCRAL  INFORMATION, 
REGULATIONS.  AND  DEFINfTIONS 

1.  The  authority  citation  for  Part  171 
would  continue  to  read  as  follows: 

Apthortty:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

§171.7    [AtmnOmM 

2.  In  §  171.7,  in!  the  table  in  paragraph 
(a)(3},  the  foUowitig  changes  are  made: 

a.  The  following  entries  would  be 
removed:  ASTM  A  53-69a,  ASTM  A 
178-70,  ASTM  A  192-69.  ASTM  A  269- 
69,  ASTM  A  312-70a,  ASTM  B  161-70, 
ASTM  B  210-70,  ;ASTM  B  221-76, 
ASTM  B  241-76. 

b.  For  the  entry! "ASTM  A  20-81",  the 
reference  "20-81"  would  be  revised  to 
read  "A  20-94". 

c.  For  the  entryi"ASTM  A  240-82", 
the  reference  "24P-82"  would  be 
revised  to  read  "2i40-94".  and  the 
wording  "Fusion-Welded  Unfired". 
would  be  removed- 

d.  For  the  entry  "ASTM  A  262-68", 
the  reference  "26^-68"  would  be 
revised  to  read  "2J62-93",  the  word 
"Recommended"  would  be  removed 
and  the  word  "Standard",  added  in  its 
place  and  the  wold  "Austenitic"  would 
be  added  immediately  before  "Stainless 
Steels".  j 

e.  For  the  entry!" ASTM  A  302-78", 
the  reference  "30^-78"  would  be 
revised  to  read  "302-93". 

f.  For  the  entry  ^'ASTM  A  370-77", 
the  reference  "370-77"  would  be 
revised  to  read  "370-94",  the  word 
"Test"  would  be  fdded  inunediately 
following  the  wo^d  "Standard"  and  the 
word  "Definition!"  would  be  revised  to 
read  "Definitionsf. 

g.  For  the  entry[  "ASTM  A  515-69", 
the  reference  "51^-69"  would  be 
revised  to  read  "315-92",  and  the 
wording  "Carbon]  Steel  Plates  for 
Pressure  Vessels'*  would  be  removed 
and  the  wording  *  Standard 
Specification  for  t'ressure  Vessel  Plates, 
Carbon  Steel"  wduld  be  added  in  its 
place.  I 

h.  For  the  entry  "ASTM  A  516-79b". 
the  reference  "5lfe-79b"  would  be 
revised  to  read  "316-90". 

i.  For  the  entry  ['ASTM  A  537-80", 
the  reference  "53  '-80"  would  be 
"J  37-91". 

"ASTM  B  162-69". 


revised  to  read 
j.  For  the  entry 


the  reference  "16  2-69"  would  be 
revised  to  read  "1  62-93". 


L  For  the  entry  "ASTM  B  209-69", 
the  reference  "209-69"  would  be 
revised  to  read  "209-93"  and  the 
wording  "Aluminum  Alloy"  would  be 
revised  to  read  "Aluminum  and 
Aluminum-Alloy  " . 

PART  17a-HAZARD0US  MATERIALS 
TABLE,  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION.  AND 
TRAINING  REQUIREMENTS 

3.  The  authority  citation  for  Part  172 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 

1172.101    [ArMndad] 

4.  In  §  172.101,  in  the  Hazardous 
Materials  Table,  the  following  changes 
would  be  made: 

a.  For  the  following  entries,  in 
Column  (7),  Special  Provision  "B12," 
would  be  removed: 
Acrolein,  inhibited; 
Bromine  or  Bromine  solutions; 
Bromine  chloride; 
Dinitrogen  tetroxide,  liquefied; 
Formic  acid; 
Hydrocyanic  acid,  aqueous  solutions  or 

Hydrogen  cyanide,  aqueous  solutions 

with  not  more  than  20  percent 

hydrogen  cyanide; 
Hydrocyanic  acid,  aqueous  solutions 

with  less  than  5  percent  hydrogen 

cyanide; 
Hydrofluoric  add,  solution,  with  more 

than  60  percent  strength; 
Hydrofluoric  acid,  solution,  with  not 

more  than  60  percent  strength; 
Hydrogen  cyanide,  stabilized  with  ]ess 

than  3  percent  water; 
Hydrogen  fluoride,  anhydrous; 
Hydrogen  peroxide  and  peroxyacetic 

acid  mixtures,  stabilized  with  acids. 

water  and  not  more  than  5  percent 

peroxyacetic  acid; 
Hydrogen  peroxide,  aqueous  solutions 

with  more  than  40  percent  but  not 

more  than  60  percent  hydrogen 

peroxide  (stabilized  as  necessary); 
Hydrogen  peroxide,  aqueous  solutions 

with  not  less  than  20  percent  but  not 

more  than  40  percent  hydrogen 

peroxide  (stabilized  as  necessary); 
Hydrogen  peroxide,  stabilized  or 

Hydrogen  peroxide  aqueous  solutions, 

stabilized  with  more  than  60  percent 

hydrogen  peroxide: 
Motor  fuel  anti-knock  mixtures; 
Nitric  acid  other  than  red  fuming,  with 

more  than  70  percent  nitric  acid; 
Nitric  acid  other  than  red  fuming,  with 

not  more  than  70  percent  nitric  acid; 
Nitric  oxide; 
Nitric  oxide  and  dinitrogen  tetroxide 

mixtures  or  Nitric  oxide  and  nitrogen 

dioxide  mixtures; 


Peichloryl  fluoride: 
Phosphorus,  amorphous: 
Phosphorus,  white  dry  or  Phosphorus. 

wliite.  under  water  or  Phosphorus. 

white,  in  solution  or  Phosphorus. 

yellow  dry  or  Phosphorus,  yellow, 

\mder  water  or  PhcMsphorus.  yellow,  in 

solution; 
Phosphorous  white,  molten: 
Potassivim  nitrate  and  sodiimii  nitrite 

mixtures; 
Sulfur  trioxide,  inhibited;  and 
Sulfur  trioxide,  uninhibited. 

b.  For  the  entries  "Carbon  dioxide, 
solid  or  Dry  ice"  and  "Potassium 
permanganate",  in  Column  (7),  Special 
Provision  "B12"  would  be  removed. 

c.  For  the  entry  "Dimethylhydrazine, 
unsymmetrical",  in  Column  (7),  Special 
Provision  "B79,"  would  be  removed. 

5.  In  §  172.102,  in  paragraph  (c)(3). 
Special  Provisions  Bl2  and  B79  would 
be  removed  and  Special  Provisions  B42. 
B65,  B71,  B72,  B74,  B76  and  the  first 
sentence  of  B78  would  be  revised  to 
read  as  follows: 

f  172.102    Speclai  provisions. 

•  •        •        •        • 

(c)  *  *  * 
(3)  *  •  * 

Code/Special  Provisions 

»      -  *         *         *         • 

B42  Tank  can  must  have  a  test  pressure 
of  34.47  Bar  (500  psig)  or  greater  and  conform 
to  Class  105).  Each  tank  car  must  have  a 
safety  relief  device  having  a  start-to-discharge 
pressure  of  10.34  Bar  (150  psig).  The  tank  car 
specification  may  be  marked  to  indicate  a  test 
pressure  of  13.79  Bar  (200  psig). 

•  •         *         *         * 

B65    Tank  cars  must  have  a  test  pressiue 
of  34.47  Bar  (500  psig)  or  greater  and  conform 
to  Qass  105).  Each  tank  car  must  have  a 
safety  relief  device  having  a  start-to-discharge 
pressure  of  15.51  Bar  (225  psig).  The  tank  car 
specification  may  be  marked  to  indicate  a  test 
pressure  of  20.68  Bar  (300  psig). 
«         *         *         *         * 

371    Tank  cars  must  have  a  test  pressure 
of  20.63  Bar  (300  p>sig)  or  greater  and  conform 
toClasslOS,  112.  orll4. 

B72    Tank  cars  must  have  a  test  pressure 
of  34.47  Bar  (500  psig)  or  greater  and  conform 
toClasslOS),  106,  orllO. 

B74    Tank  cars  must  have  a  test  pressure 
of  20.68  Bar  (300  psig)  or  greater  and  conform 
to  Class  105S,  106, 110, 112).  or  114). 

B76    Tank  cars  must  have  a  test  pressure 
of  20.68  Bar  (300  psig)  or  greater  and  conform 
to  Class  105S.  112),  or  114).  Each  tank  car 
must  have  a  safety  relief  device  having  a 
start-to-discharge  pressure  of  10.34  Bar  (150 
psig).  The  tank  car  specification  may  be 
marked  to  indicate  a  test  pressure  of  13.79 
Bar  (200  psig). 
***** 

B78  Tank  cars  must  have  a  test  pressure 
of  4.14  Bar  (60  psig)  or  greater  and  conform 
to  Class  103.  104, 105, 109.  111.  112.  or  114. 


1172.102    [AnMnded] 

6.  In  addition,  in  §  172.102,  in 
paragraph  (c)(3),  the  following  changes 
would  be  made: 

a.  For  Special  Provision  B4,  the 
wording  "AAR  206  tank  car  tanks  and" 
wQiild  be  removed. 

b.  For  Special  Provision  B5,  the 
wording  "IXTT  103  ALW,  111A60  ALW 
tank  car  tanks  and"  would  be  removed. 

c.  For  Special  Provision  BIO,  the 
wording  "AAR  206  tank  car  tanks," 
would  be  removed. 

d.  For  Special  Provision  B57,  the 
wording  "complying  with  §  179.221-1 
of  this  subchapter  and  the  outer  shell 
must  be  stenciled  "CHLOROPRENE"  on 
both  sides  in  letters  not  less  than  102 
mm  (4  inches)  high"  would  be  removed. 

7.  In  §  172.203,  paragraphs  (e)(2)  and 
(g)  would  be  revised  to  read  as  follows: 

§172.203    Additional  description 
requirements. 

***** 

(e)*  •  •  '. 

(2)  The  description  on  the  shipping 
paper  for  a  tank  car  containing  the 
residue  of  a  hazardous  material  must 
include  the  phrase,  "RESIDUE:  LAST 
CONTAINED. . ."  before  the  basic 
description. 
*        *        *        •        * 

(g)  Transportation  by  rail.  (1)  The 
shipping  paper  for  a  rail  car,  freight 
container,  transport  vehicle,  or  portable 
tank  that  contains  a  hazardous  material 
must  include  the  reporting  mark  and 
niunber  of  the  rail  car,  freight  container, 
transport  vehicle,  or  portable  tank. 

(2)  The  shipping  paper  for  each  DOT- 
113  tank  car  containing  a  Division  2.1 
material  or  its  residue  must  contain  an 
appropriate  notation,  such  as  "DOT 
113",  and  the  statement  "Do  not  hump 
or  cut  off  car  while  in  motion." 

(3)  When  shipments  of  elevated 
temperature  materials  are  transported 
imder  the  exception  permitted  in 

§  173.247(h)(3)  of  this  subchapter,  the 
shipping  paper  must  contain  an 
appropriate  notation,  such  as 
"Maximum  operating  speed  15  mph.". 
***** 

8.  In  §  172.205,  paragraph  (f)  would  be 
revised  to  read  as  follows: 

f  1 72.205   Hazardous  wast*  manifest 

***** 

(f)  Transportation  by  rail. 
Notwithstanding  the  requirements  of 
paragraphs  (d)  and  (e)  of  this  section, 
the  following  requirements  apply: 

(1)  When  accepting  hazardous  waste 
from  a  non-rail  transporter,  the  initial 
rail  transporter  must: 

(i)  Sign  and  date  the  manifest 
acknowledging  acceptance  of  the 
hazardous  waste; 


(ii)  Return  a  signed  copy  of  the 
manifest  to  the  non-rail  transporter; 

(iii)  Forward  at  least  three  copies  of 
the  manifest  to: 

(A)  The  next  non-rail  transporter,  if 
any;  or 

(B)  The  designated  facihty,  if  the 
shipment  is  delivered  to  that  facility  by 
rail;  or 

(C)  The  last  rail  transporter  designated 
to  handle  the  waste  in  the  United  States; 
and 

(iv)  Retain  one  copy  of  the  manifest 
and  rail  shipping  paper  in  accordance 
with  40  CFR  263.22. 

(2)  Rail  transporters  must  ensure  that 
a  shipping  paper  containing  all  the 
information  required  on  the  manifest 
(excluding  the  EPA  identification 
numbers,  generator  certification  and 
signatures)  and,  for  exports,  an  EPA 
Acknowledgment  of  Consent 
accompanies  the  hazardous  waste  at  all 
times.  Intermediate  rail  transporters  are 
not  required  to  sign  either  the  manifest 
or  shipping  paper. 

(3)  When  delivering  hazardous  waste 
to  the  designated  facility,  a  rail 
transporter  must: 

(i)  Obtain  the  date  of  delivery  and 
handwritten  signature  of  the  owner  or 
operator  of  the  designated  facility  on  the 
manifest  or  the  shipping  paper  (if  the 
manifest  has  not  been  received  by  the 
facility);  and 

(ii)  Retain  a  copy  of  the  manifest  or 
signed  shipping  paper  in  accordance 
v«th  40  CFR  263.22. 

(4)  When  deUvering  hazardous  waste 
to  a  non-rail  transporter  a  rail 
transporter  must: 

(i)  Obtain  the  date  of  delivery  and  the 
handwritten  signature  of  the  next  non- 
rail  transporter  on  the  manifest;  and 

(ii)  Retain  a  copy  of  the  manifest  in 
accordance  with  40  CFR  263.22. 

(5)  Before  accepting  hazardous  waste 
from  a  rail  transporter,  a  non-rail 
transporter  must  sign  and  date  the 
manifest  and  provide  a  copy  to  the  rail 
transporter. 
***** 

9.  In  §  172.330,  paragraph  (a)(1) 
would  be  revised  to  read  as  follows: 

§  172.330    Tank  cars  and  multi-unit  tank  car 
tanks. 

(a)*  *  * 

(1)  In  a  tank  car  unless  the  following 
conditions  are  met: 

(i)  The  tank  car  must  be  marked  on 
each  side  and  each  end  as  required  by 
§  172.302  with  the  identification 
number  specified  for  the  material  in  the 
§172.101  Table;  and 

(ii)  A  tank  car  containing  any  of  the 
following  materials  must  be  marked  on 
each  side  with  the  key  words  of  the 
proper  shipping  name  specified  for  the 


material  in  the  §  172.101  Table,  or  with 
a  common  name  authorized  for  the 
material  in  this  subchapter  (e.g.. 
"Refrigerant  Gas"): 

(A)  Division  2.1  or  Division  2.3 
materials; 

(B)  Anhydrous  ammonia  or  an 
ammonia  solution  with  more  than  50% 
ammonia; 

(C)  A  refrigerant  or  disp>ersant  gas,  as 
defined  in  §  173.115  of  this  subchapter: 

(D)  Bromine  or  bromine  solutions; 

(E)  Chloroprene,  inhibited; 

(F)  Hydrogen  cyanide;  or 

(G)  A  Division  2.2  material  in  a  Class 
DOT  107  tank  car. 

*        •        *        *        •      '      ' 

10.  In  §  172.510,  paragraph  (a)  would 
be  revised,  paragraphs  (b)  and  (c)  would 
be  removed,  and  paragraphs  (d)  and  (e) 
would  be  redesignated  as  paragraphs  (b) 
and  (c),  respectively,  to  read  as  follows: 

§  1 72.51 0    Special  placarding  provisions: 
Rail. 

(a)  White  square  background.  The 
following  must  have  the  specified 
placards  placed  on  a  white  square 
background,  as  described  in  §  172.527: 

(1)  Division  1.1  and  1.2  (explosive) 
materials  which  require  EXPLOSIVES 
1.1  or  EXPLOSIVES  1.2  placards  affixed 
to  the  rail  car; 

(2)  Materials  poisonous  by  inhalation 
in  Hazard  Zone  A,  including  tank  cars 
containing  only  a  residue  of  the 
material;  and 

(3)  Class  DOT  113  tank  cars  used  to 
transport  a  Division  2.1  (flammable  gas) 
material,  including  tank  cars  containing 
only  a  residue  of  the  material. 


§172.526    [Removed  and  reserved] 

11.  Section  172.526  would  be 
removed  and  reserved. 

PART  173— SHIPPERS-GENERAL 
REQUIREMErfTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

12.  The  authority  citation  for  Part  173 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5102-5127;  49  CFR 
1.53. 

13.  In  §  173.24b,  paragraph  (a)(3) 
would  be  removed  and  paragraph  (a)(1) 
would  be  revised  to  read  as  follows: 

§  173.24b    Additional  general  requirements 
for  bulk  packagings. 

(a)  Outage  and  filling  limits.  (1) 
Liquids  and  liquefied  gases  must  be  so 
loaded  that  the  outage  is  at  least  one 
percent  (two  percent  for  anhydrous 
ammonia  and  five  percent  for  materials 
poisonous  by  inhalation)  of  the  total 
capacity  of  a  cargo  tank,  portable  tank, 
tank  car  (including  dome-capacity). 
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multi-unit  tank  car  tank,  or  any 
compartnieDt  theiJaof,  at  the  following 
reference  tempentuies — 

(i)  46°C  (IIST)  for  noninsiilated 
tanks; 

(ii)  43''C  (IICF)  for  tank  cars  having 
a  theimal  protectipn  system, 
incorporating  a  mistal  jacket,  that 
provides  an  over^l  thermal 
conductance  at  ll5°C  (60°?)  of  no  more 
than  10.22  kilojoules  per  hour  per 
square  meter  per  degrees  Celsius  (0.5 
Btu  per  hour/  per  square  foot/  per 
degree  F)  temperature  differential;  or 

(iii)  41°C  (105°f )  for  insulated  tanks. 


f173^    [AfiMnded] 

14.  In  §  173.29,  paragraph  (0  would  be 
removed  and  reselved. 

15.  In  §  173.31^  as  currently  in  effect, 
paragraph  (b)(5)  would  be  removed, 
paragraph  (b)(6)  would  be  redesignated 
as  paragraph  (b)(^)  and  revised,  and 
paragraph  (i)  woiild  be  removed  and 
reserved,  to  read  as  follows: 

f  17X314    Requiraments  for  comprMMd 
gases  in  tank  car  t^nks. 

*        •        •        1       •     . 

(b)-  •  • 

(5)  Each  tank  c4r  used  for  the 
transportation  of  |  Division  2.1  or  2.3 
material  or  anhydrous  ammonia  must 
have  gaskets  capable  of  surviving 
temperatures  at  ot  above  230'C  (450'F). 
The  use  of  sealants  to  install  gaskets  is 
{Hohibited. 


S173J14    [AmandMfl 

1^.  bx  addition]  in  §  173.314,  as 
amended  at  60  FR  49074,  effective  July 
1, 1996,  the  following  changes  would  be 
made:  ' 

a.  In  the  paragrtph  (c)  table,  in 
Column  2,  for  the!  entry  "Ammonia, 
anhydrous,  or  amtnonia  solutions  >50 
percent  ammonia^',  "Note  2"  would  be 
removed  and  "Ndte  3"  added  in  its 
place. 

b.  In  paragraph  (c),  in  Column  3,  for 
the  ent^  "Dimethyl  ether",  the  class 
designations  "112"  and  "114"  would  be 
added  in  appropaate  nimierical  order. 

c.  In  the  notes  (ollowing  the 
paragraph  (c)  table.  Note  2,  would  be 
removed  and  reserved. 

PART  174-CARNaGE  BY  RAIL 


17.  The  authority 
would  continue  t  o 


Authority:  49  U.$.C  5101-5127;  49  CFR 
1.53. 


18.  Section  17^ 
read  as  follows: 


citation  for  Part  174 
read  as  follows: 


3  would  be  revised  to 


S174.3    UnaooaptablshaardoMmat8rMa 
sMpmsnIs.  :'-».► 

No  person  may  accept  for 
transportation  or  transport  by  rail  any 
shipment  of  hazardous  material  that  is 
not  in  accordance  with  the  requirements 
of  this  subchapter. 

1 174  J    [Ramovsd] 

20.  Section  174.8  would  be  removed. 

21.  Section  174.9  would  be  revised  to 
read  as  follows: 

f  174.9    Inspection  and  acoaptancs. 

At  each  location  where  a  hazardous 
material  is  accepted  for  transportation 
or  placed  in  a  train,  the  carrier  shall 
externally  inspect  each  rail  car 
containiu(>  the  hazardous  material,  at 
ground  level,  for  required  markings, 
labels,  placards,  securement  of  closures, 
leakage,  and  for  the  requirements  of  part 
215  of  this  title. 

f  174.10    (Removed] 

22.  Section  174.10  would  be  removed. 

$174.11    [Ramoved] 

23.  Section  174.11  would  be  removed. 

S  174.18    [Ramovscq 

24.  Section  174.18  would  be  removed. 

25.  Section  174.24  would  be  revised 
to  read  as  follows: 

$174.24    Shipping  papers. 

A  carrier  may  not  accept  or  transport 
a  hazardous  material  by  rail  unless  the 
m&terial  is  properly  described  on  a 
shipping  paper  in  the  manner 
prescribed  in  part  172  of  this 
subchapter.  An  originating  carrier  must 
have  a  copy  of  the  shipping  paper  that 
bears  the  shipper's  certification  as 
required  by  §  172.204  of  this  subchapter. 

$174.25    [Ramoved] 

26.  Section  174.25  would  be  removed. 

27.  In  §  174.26,  paragraph  (a)  would 
be  removed,  paragraphs  (b)  and  (c) 
would  be  redesignated  as  paragraphs  (a) 
and  (b),  respectively,  and  newly 
redesignated  paragraph  (b)  would  be 
revised  to  read  as  follows: 

$  174.26    Notlca  to  train  craws  of  piscarded 
cars. 

*        •        •        •        • 

(b)  A  member  of  the  train  crew  of  a 
train  transporting  a  hazardous  material 
must  have  a  copy  of  the  shipping 
papers,  train  consist,  or  other  car 
movement  document  for  the  hazardous 
material  being  transported  showing  the 
information  required  by  part  172  of  this 
subchapter. 

$174.45    [Ramovad] 

28.  Section  174.45  woiild  be  removed. 


$$174.47  through  174.49    [Ramovad] 

29.  Sections  174.47, 174.48  and 
174.49  would  be  removed. 

30.  Section  174.50  would  be  revised 
to  read  as  follows: 

$174.50    l.aaUng  packages.  ^ 

Leaking  packages  other  than  tank  cars 
inay  not  be  forwarded  imtil  repaired, 
reconditioned,  or  overpacked  in 
accordance  with  §  173.3  of  this 
subchapter.  Except  as  otherwise 
provided,  a  tank  car  that  no  longer 
conforms  to  this  subchapter  may  not  be 
forwarded  unless  repaired  or  approved, 
in  writing,  for  movement  by  the 
Associate  Administrator  for  Safety, 
Federal  Railroad  Adnunistration.  For 
the  applicable  address  and  telephone 
number,  see  part  107,  appendix  A,  of 
this  chapter.  A  leaking  tank  car 
containing  any  hazardous  material  may 
be  switched  to  a  location  distant  from 
habitation  and  highways  if  the  move  can 
be  safely  made  and,  in  the  case  of  a 
liquid  leak,  if  precautions  are  taken 
against  the  spread  of  the  liquid. 

31:  Section  174.55  would  be  revised 
to  iBad  as  follows: 

$  174.55    Qanarai  raquiramants. 

(a)  Except  as  otherwise  provided,  each 
packaging  containing  hazardous 
materiab  being  transported  by  rail  must 
be  secured  within  the  transport  vehicle 
so  that  the  packaging  will  not  become 
damaged  to  an  extent  that  would  affect 
its  integrity  under  conditions  normally 
incident  to  rail  transportation. 

(b)  Each  package  oT  hazardous 
materials  bearing  package  orientation 
markings  prescribed  in  §  172.312  of  this 
subchapter  must  be  secured  within  the 
transport  vehicle  in  accordance  with  the 
orientation  indicated  by  the  markings. 

(c)  The  doors  of  the  transport  vehicle 
may  not  be  used  as  support  for  the 
securement  system  or  the  package 
beyond  their  design  strength  as  required 
by  the  AAR's  Manual  of  Standards  and 
Recommended  Practices,  Specification 
M-930  (for  containers)  and  M-931  (for 
trailers). 

$174.67    [Amended] 

32.  In  §  174.67,  in  paragraph  (k),  the 
wording  ",  except  that  heater  coil  inlet 
and  outlet  pipes  must  be  left  open  for 
drainage"  would  be  removed. 

§174.69    [Removed] 

33.  Section  174.69  would  be  removed. 

34.  Section  174.85  would  be  amended 
by  revising  paragraph  (c)  to  read  as 
follows: 

$174^5    Position  in  train  of  placarded 
cars,  transport  vehicias,  freight  oontainars, 
and  bulk  packsgings. 
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(c)  A  rail  car  containing  the  residue  of 
a  hazardous  material  must  be  separated 
from  a  locomotive  or  occupied  caboose 
by  at  least  one  non-placarded  rail  car. 


PART  179— SPECIFICATIONS  FOR 
TANK  CARS 

35.  The  authority  citation  for  part  179 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

36.  Section  179.12  would  be  revised 
to  read  as  follows: 

$  1 79. 1 2    Interior  heater  systems. 

(a)  Interior  heater  systems  shall  be  of 
approved  design  and  materials.  If  a  tank 
is  divided  into  compartments,  a  separate 
system  shall  be  provided  for  each 
compartment. 

(b)  Each  interior  heater  system  shall 
be  hydrostatically  tested  at  not  less  than 
13.79  bar  (200  psi)  and  shall  hold  the 
pressure  for  10  minutes  without  leakage 
or  evidence  of  distress. 

$$179.12-1  through  179.12-7    [Removed] 

37.  Sections  179.12-1  through 
179.12-7  would  be  removed. 

38.  Section  179.15  would  be  added  to 
read  as  follows: 

$  179.15    Pressure  relief  devices. 

Except  for  DOT  Class  106, 107, 110, 
and  113  tank  cars,  tanks  must  have  a 
pressure  relief  system  that  conforms  to 
the  following  requirements: 

(a)  Performance  standard.  Each  tank 
must  have  a  pressure  relief  system 
having  sufficient  flow  capacity  to 
prevent  pressure  build-up  in  the  tank  to 
no  more  than  the  flow  rating  pressure  of 
the  pressing  relief  device  in  fire 
conditions  as  defined  in  Appendix  A  of 
the  Association  of  American  Railroads 
Specifications  for  Tank  Cars. 

(b)  Settings  for  pressure  relief  valves. 
(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  a  reclosing 
pressure  relief  valve  must  have  a 
minimimi  start-to-discharge  pressure 
equal  to  the  suim  of  the  lading  vapor 
pressure  at  the  reference  temperature 
(46  "C  (115  "F)  for  noninsulated  tanks, 
41  "C  (105  "F)  for  insulated  tanks)  plus 
the  static  head  plus  gas  padding 
pressure.  The  start-to-discharge  pressure 
may  not  be  lower  than  5.17  Bar  (75  psig) 
or  exceed  33  percent  of  the  minimum 
tank  buret  pressure. 

(2)  Tanks  built  prior  to  (one  year  after 
publication  of  final  rule]  having  a 
minimum  tank  burst  pressure  of  34.47 
Bar  (500  psig)  or  less  may  be  equipped 
with  a  reclosing  pressure  reUef  valve 
having  a  start-to-discharge  pressure  df 
not  less  than  14.5  percent  of  the 


minimum  tank  burst  pressure  but  no 
more  than  33  percent  of  the  minimum 
tank  burst  pressure. 

(3)  The  vapor  tight  pressuire  of  a 
reclosing  pressure  relief  valve  must  be 
at  least  80  percent  of  the  start-to- 
discharge  pressure. 

(4)  The  valve  flow  rating  pressure 
must  be  110  pyercent  of  the  start-to- 
discharge  pressure  for  tanks  having  a 
minimum  tank  burst  pressure  greater 
than  34.47  Bar  (500  psig)  and  from  110 
percent  to  130  percent  for  tanks  having 
a  minimum  tank  burst  pressure  less 
than  or  equal  to  34.47  Bar  (500  psig). 

(5)  The  tolerance  for  a  reclosing 
pressure  relief  valve  is  ±  3  psi  for  valves 
with  a  start-to-discharge  pressure  of  6.89 
Bar  (100  psig)  or  less  and  ±  3  percent  for 
valves  with  a  start-to-discharge  pressure 
greater  than  6.89  Bar  (100  psig). 

(c)  Flow  capacity  of  pressure  relief 
systems.  The  total  flow  capacity  of  each 
reclosing  and  nonreclosing  pressure 
relief  device  must  conform  to  Appendix 
A  of  the  Association  of  American 
Railroads  Specifications  for  Tank  Cars. 

(d)  Flow  capacity  tests.  The 
manufacturer  of  any  reclosing  or 
nonreclosing  pressure  relief  device  must 
design  and  test  the  device  in  accordance 
with  Appendix  A  of  the  Association  of 
American  Railroads  Specifications  for 
Tank  Cars. 

(e)  Combination  pressure  relief 
systems.  (1)  When  a  reclosing  pressure 
relief  valve  is  used  in  combination  with 
a  breaking  pin  device,  the  breaking  pin 
must  be  designed  to  fail  at  the  start-to- 
discharge  pressure  specified  in 
paragraph  (b)  of  this  section,  and  the 
reclosing  pressure  relief  valve  must  be 
designed  to  discharge  at  95  percent  of 
the  start-to-discharge  pressure. 

(2)  When  a  reclosing  pressiu^  relief 
valve  is  used  in  combination  with  a 
rupture  disc,  the  rupture  disc  must  be 
designed  to  fail  at  the  start-to-discharge 
pressure  specified  in  paragraph  (b)  of 
this  section,  and  the  reclosing  pressure 
relief  valve  must  be  designed  to 
discharge  95  percent  of  the  start-to- 
discharge  pressure.  A  device  must  be 
installed  to  detect  any  accumulation  of 
pressure  between  the  rupture  disc  and 
the  reclosing  pressure  relief  valve.  The 
detection  device  must  be  a  needle  valve, 
trycock,  or  tell-tale  indicator.  The 
detection  device  must  be  closed  during 
transportation. 

(f)  Non-reclosing  pressure  relief 
device.  In  addition  to  paragraphs  (a),  (c), 
and  (d)  of  this  section,  a  nonreclosing 
pressure  relief  device  must  conform  to 
the  following  requirements: 

(1)  After  [one  year  after  publication  of 
final  rule],  a  non-reclosing  pressure 
reUef  device  must  incorporate  a  rupture 


disc  designed  to  burst  at  33  percent  of 
the  tank  burst  pressure. 

(2)  The  approach  channel  and  the 
discharge  channel  may  not  reduce  the  ■ 
required  minimum  flow  capacity  of  the 
pressure  relief  device. 

(3)  The  nonreclosing  pressure  rehef 
device  must  be  designed  to  prevent 
interchange  with  other  fittings  installed 
on  the  tank  car,  must  have  a  structure 
that  encloses  and  clamps  the  rupture 
disc  in  position  (preventing  any 
distortion  or  damage  to  the  rupture  disc 
when  properly  applied),  and  must  have 
a  cover,  with  suitable  means  of 
preventing  misplacement,  designed  to 
direct  any  discharge  of  the  lading 
downward. 

(4)  The  nonreclosing  pressiue  relief 
device  must  be  closed  with  a  rupture 
disc  that  is  compatible  with  the  lading 
and  manufactured  in  accordance  with 
Appendix  A  o(  the  AAR  Specifications 
for  Tank  Cars. 

(g)  Location  of  relief  devices.  Each 
pressure  relief  device  must 
communicate  with  the  vapor  space 
above  the  lading  on  the  longitudinal 
center  line  as  near  as  practicable  to  the 
center  of  the  tank. 

(h)  Marking  of  pressure  relief  devices. 
Each  pressure  relief  device  and  rupture 
disc  must  be  permanently  marked  in 
accordance  with  the  Appendix  A  of  the 
Association  of  American  Railroads 
Specifications  for  Tank  Cars. 

39.  hi  §  179.100-7,  the  table  following 
paragraph  (a)  would  be  revised  to  read 
as  follows: 


$179,100-7 

(a)*   •   * 


Materials. 


Minimum 

Minimum 

elon- 

tensile 

gation  in 

strength 

2  inches 

Spectfications 

(P.S.T.) 

(percent) 

welded 

welded 

condi- 

condition 

tion' 

(longitu- 
dinal) 

ASTM  A  516  

70.000 

20 

AAR  TC128,  Gr.  B  .... 

81,000 

19 

ASTI^  A  537,  Class  1 

70,000 

23 

ASTM  A  302.  Gr.  B  .. 

80,000 

20 

'.Maximum  stresses  to  be  used  in  calcula- 
tions. 


$179,100-7    [Amended] 

40.  hi  addition,  in  §  179.100-7,  the 
following  changes  would  be  made: 

a.  In  the  table  following  paragraph  (b), 
the  last  entry  "ASTM  B  209-70,  Alloy 
6061  *"  would  be  removed,  and  the 
wording  "209-70"  would  be  revised  to 
read  "209"  each  place  it  appears. 

b.  In  the  footnotes  to  the  paragraph  (b) 
table.  Footnotes  4  and  5  would  be 
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removed  and  Footnote  6  would  be 
redesignated  as  Fbotnote  4. 

c.  In  the  table  fallowing  paragraph 
(c)(1).  the  wordinb  "A240-70"  would  be 
revised  to  read  "A  240"  each  place  it 
appears. 

a.  In  paragraphi  (c)(2)  (i).  the  wording 
"A262-68"  woulll  be  revised  to  read  "A 
262".  the  word  "tecommended"  would 
be  revised  to  read  "Standard",  and  the 
word  "Austeniticf'  would  be  added 
inunediately  bef(4«  "Stainless  Steel". 


f  179.100-10    [Amandad] 

41.  In  §  179.100-10,  in  paragraph  (c). 
the  wording  "ASTM  A24O-70"  would 
be  revised  to  read  "ASTM  A  240". 

§  179.100-15    [Removed  and  raeerved] 

42.  Section  179.100-15  would  be 
removed  and  reserved. 

§179.100-20    [Amendedl 

43.  In  §  179.100-20,  in  the  paragraph 
(a)  table,  for  the  entry  "Material",  in  the 


second  column,  the  wording  "ASTM 
A515-70"  would  be  revised  to  read 
"ASTM  A  516". 

44.  Section  179.101-1  would  be 
revised  to  read  as  follows: 

§179.101-1    Individual  apecMcatlon 
raqulrements. 

In  addition  to  §  179.100,  the 
individual  specification  requirements 
are  as  follows: 


DOT  specificatK 

n 

Insulation 

Bursting 

pressure 

(P8i) 

Minimum 
plate  thick- 
ness 
(inches) 

Test  pres- 
sure (psi) 

Manway 

cover 

ttiickness 

Bottom  outlet 

Bottom 
washout 

Reference 
(179."*) 

105A100ALW  J 



Yes „ 

Yes 

Yes 

Yes 

Yes 

Yes  ... 

Yea - 

Yes 

Yes 

Optional 

Optional 

Optional 

Optional 

Optional*  

Optional*  

Optional*  

OptionaH  

Optional*  

Optional*  

Yes  

Yes 

Yes 

Yes 

Yes  

Yes - 

500 
500 

750 
500 
500 
750 
1,000 
1,250 

1,500 

500 

500 

750 

500 

500 

850 

1.000 

1,250 

850 

1.000 

500 

500 

500 

750 

1,000 

1250 

3^16 

3  Vie 

'"/16 

'"/1« 

'  'Vie 

'"/ie 

% 

-      % 

'"/i« 

'"/!• 

"'A« 

"'/ie 

"'/ie 

"'A« 

% 

3  Vie 

3Vie 

'  'Vie 

"'/ie 

"'/ie 

^00 
200 
300 
100 
200 
300 
400 
500 

600 

100 
200 
300 
300 
200 
340 
400 
500 
340 
400 
200 
100 
200 
300 
400 
500 

22'A 

22'/fe 

22»/b 

2'/4 

2'/4 

'2'/4 

'2'/4 

2'/4 

2'/4 

22'/fe 

2  2'A 

22% 

2'/. 

2'/4 
2'/4 
2'/4 
2'/4 

(») 
(•) 

22'/fe 
2'/4 
2'/4 
2'/4 
2'/4 
2'/4 

No  

No 

No  

No  

No  

No  

No  

No 

No 

No  

Optional 

Optional 

Optional 

Optional 

No  

No 

No  „. 

No  

Optional 

Optional 

Optional 

Optional 

Optional 

Optional 

Optional 

Optional 

10SA200ALW 

105A300ALW  

No  

No  

No  

No  

No 

No  ....; 

No  

No  

No  

No  

No  

No 

No  

No  

106A100W „. 

105A200W 

105A300W 

.....~. 

105A400W 

105A500W 

105A600W 

102-1, 
102-2 
102-4, 

109A100ALW  

109A200ALW  



102-17 

109A300ALW  



109A300W „. 

112A200W 

112A340W  



112A400W    

V 

112A500W  

No  

Optional 

Optional 

Optional 

Optional ....... 

Optional 

Optional 

Optional 

Optional 

114A340W  

114A400W „.. 

120A200ALW  



103 
103 
103 

120A100W  

103 

120A200W , 

103 

120A300W  

103 

120A400W  

120A500W  



103 
103 

'  When  steel  of  65,000  to  81 ,000  p.s.i.  minimum  tensile  strenoth  is  used,  ttie  thicicness  of  plates  shall  be  not  less  than  %  inch,  and  when  steel 
of  81, (XX)  p.s.i.  miniinum  tensile  strength  is  used,  the  minimum  tniciuwss  of  plates  shall  be  not  less  than  ^Ae  inch. 

2VVt)en  approved jmaterial  other  than  aluminum  alloys  are  used,  the  thickness  shall  be  not  less  ttian  2'/!  inches. 

3  When  steel  of  6$,000  p.s.i.  minimum  tensile  strength  is  used,  minimum  thickness  of  plates  shall  be  not  less  than  '<^  inch. 

*  Tank  cars  not  equipped  with  a  thermal  protection  or  an  insulatk>n  system  used  for  the  transportation  of  a  Class  2  (compressed  gas)  material 
must  have  at  least  he  upper  two-thiros  of  the  exterior  of  the  tank,  irx:luding  manway  nozzle  arid  all  appurtenarKes  in  contact  with  this  area,  firv 
ished  with  a  reflective  coat  of  white  paint. 

^For  inskje  diameter  of  87  inches  or  less,  the  thk:kness  of  plates  shall  be  not  less  than  '/^  inch. 

"See  AAR  specifk»tk>ns  for  tank  cars.  Appendix  E,  E4.01  and  §  179.103-2. 

'When  the  use  of  nickel  is  rec^ured  by  ttte  lading,  the  thickness  shall  not  be  less  than  two  inches.- 


§179.102-1    [Ama^dwi] 

45.  In  §  179.10J-1,  in  paragraph  (a)(1), 
the  following  chapiges  would  be  made: 

a.  In  the  first  sentence,  the  wording 
"A516-79b"  woiJld  be  revised  to  read 
"A  516".  I 

b.  At  the  end  of  the  third  sentence,  the 
wording  "A370-^7"  would  be  revised  to 
read  "A  370". 

c.  In  the  last  se^itence,  the  wording 
"A240-79"  would  be  revised  to  read  "A 
240". 

§179.102-2    [Amended] 

46.  In  §  179.102-2,  in  paragraph  (a)(1). 
the  wording  "A5  [6-70a"  would  be 
revised  to  read  "i  ^  516"  and  the 


wording  "TC-128-70"  would  be  revised 
to  read  "TC-128". 

§179.102-4    [Amended] 

47.  In  §  179.102-4,  the  following 
changes  would  be  made: 

a.  Paragraph  (d)  would  be  removed. 

b.  Paragraphs  (b)  and  (c)  would  be 
redesignated  as  paragraphs  (a)  and  (b), 
respectively. 

c.  Paragraphs  (e)  through  (k)  would  be 
redesignated  as  paragraphs  (c)  through 
(i),  respectively. 

d.  Paragraph  (1)  would  be  removed. 

48.  In  §  179.103-5,  in  paragraph  (a)(3), 
the  word  "valve"  would  be  removed. 


and  paragraph  (b)(2)  would  be  revised  to 
read  as  follows: 

§179.103-6    Bottom  outlets. 

***** 

(b)  •  *  * 

(2)  To  provide  for  the  attachment  of 
imloading  connections,  the  discharge 
end  of  the  bottom  outlet  nozzle  or 
reducer,  the  valve  body  of  the  exterior 
valve,  or  some  fixed  attachment  thereto, 
shall  be  provided  with  one  of  the 
following  arrangements  or  an  approved 
modification  thereof.  (See  appendix  E. 
Fig.  El  7  of  the  AAR  Specifications  for 
Tank  Cars  for  illustrations  of  some  of 
the  possible  arrangements.) 
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(i)  A  bolted  flange  closure 
arrangement  including  a  minimum  1- 
inch  NPT  pij>e  plug  (see  Fig.  El  7.1)  or 
including  an  auxihary  valve  with  a 
threaded  closure. 

(ii)  A  threaded  cap  closure 
arrangement  including  a  minimum  1- 
inch  NPT  pipe  plug  (see  Fig.  El  7.2)  or 
including  an  auxiliary  valve  with  a 
threaded  closiue. 

(iii)  A  quick-coupling  device  using  a 
threaded  plug  closure  of  at  least  1-inch 
NPT  or  having  a  threaded  cap  closure 
with  a  minimiun  1-inch  NPT  pipe  plug 
(see  Fig.  E17.3  through  E17.5).  A 
minimum  1-inch  auxiliary  test  valve 
with  a  threaded  closvire  may  be 
substituted  for  the  1-inch  pipe  plug  (see 
Fig  El  7.6).  If  the  threaded  cap  closure 
does  not  have  a  pipe  plug  or  integral 
auxiliary  test  valve,  a  minimiun  1-inch 
NPT  pipe  plug  shall  be  installed  in  the 
outlet  nozzle  above  the  closure  (see  Fig. 
E17.7). 

(iv)  A  two-piece  quick-coupling 
device  using  a  clamped  dust  cap  must 
include  an  in-line  auxiliary  valve,  either 
integral  with  the  quick-coupling  device 
or  located  between  the  primary  bottom 
outlet  valve  and  the  quick-coupling 
device.  The  quick-coupling  device 
closure  dust  cap  or  outlet  nozzle  shall 
be  fitted  with  a  minimiun  1-inch  NPT 
closure  (see  Fig.  El 7.8  and  E17.9). 

*  •        •       .  *        * 

49.  Section  179.200-7  would  be 
amended  by  revising  the  table  following 
paragraph  (b)  to  read  as  follows: 

§179.200-7    Matmals. 

•  ••*•' 

(b)  *  *  * 


Specifications 

Minimum 

tensile 

strength 

(p.s.1.) 

wekied 

condition' 

Minimum 

eton- 

gation  in 

2  inches 

(percent) 

wekJ 

metal 

(tongitu- 

dinal) 

ASTM  A  515.  Gr.  70. 
ASTM  A  516.  Gr.  70. 
AAR  TO  128.  Gr.  B  .. 

70.000 
70.000 
81.000 

20 
20 
19 

'  Maximum  stresses  to  be  used  in  cak:ula- 
tk)ns. 


§179.200-7    [Amended] 

50.  In  addition,  in  §  179.200-7.  the 
following  changes  would  be  made: 

a.  In  the  table  following  paragraph  (c). 
the  last  entry  "ASTM  B  209-70.  Alloy 
60614"  would  be  removed,  and  in  the 
first  column,  for  each  entry,  the  wording 
"209-70"  would  be  revised  to  read 
"209". 

b.  In  the  paragraph  (c)  table,  Footnotes 
4  and  5  would  be  removed  and  Footnote 
6  would  be  redesignated  as  Footnote  4. 

c.  In  the  table  following  paragraph  (d), 
in  the  first  column,  for  each  entry,  the 
wording  "240-70"  would  be  revised  to 
read  "240"; 

d.  In  Footnote  2  in  the  paragraph  (d) 
table,  the  wording  "the  following 
procedures  in  ASTM  Specification  A 
262-68  titled,  'Recommended  Practices 
for  Detecting  Susceptibility  to 
Intergranular  Attack  in  Stainless  Steels,' 
and  must  exhibit  corrosion  rates  not 
exceeding  the  following:"  would  be 
revised  to  read  "Practice  A  of  ASTM 
Specification  A  262  titled,  'Standard 
Practices  for  Detecting  Susceptibility  to 
Intergranular  Attack  in  Austenitic 
Stainless  Steels.'  If  the  specimen  does 
not  pass  Practice  A,  Practice  B  or  C  must 
be  used  and  the  corrosion  rates  may  not 
exceed  the  following:". 

e.  In  the  table  following  paragraph  (e), 
in  the  first  column,  the  wording  "162- 
692"  would  be  revised  to  read  "1622". 


f.  In  the  table  following  paragraph  (f), 
in  the  first  column,  the  wording  "302- 
69a"  would  be  revised  to  read  "302". 

51.  In  §  179.200-14,  the  first  sentence 
of  paragraph  (a)  and  the  first  sentence  of 
paragraph  (b)  would  be  revised  to  read 
as  follows: 

§  1 79.200-1 4    Expansion  capacity. 

(a)  Tanks  shall  have  expansion 
capacity  as  prescribed  in  this 
subchapter.  •     *     • 

(b)  For  tank  cars  having  an  exptansion 
dome,  the  expansion  capacity  is  the 
total  capacity  of  the  tank  and  dome 
combined.  *     •     • 

*  •        •        •        • 

52.  In  §  179.200-16,  the  first  sentence 
in  paragraph  (d)  would  be  revised  to 
read  as  follows: 

§  1 79.200-1 6  Gauging  devices,  top  loading 
and  unloading  devices,  venting  ar>d  air  Inlet 
devices. 

*  •        •        •        * 

(d)  When  using  a  gauging  device,  an 
outage  scale  visible  through  the  manway 
opening  shall  be  provided.  •     •     • 

***** 

§179.200-18    [Removed] 

53.  Section  179.200-18  would  be 
removed. 

§179.200-24    [Amended] 

54.  In  §  179.200-24,  in  the  paragraph 
(a)  table,  for  the  entry  "Material"  ,  in  the 
second  column,  the  wording  "ASTM 
A285  C"  would  be  revised  to  read 
"ASTM  A  516". 

55.  Section  179.201-1  would  be 
revised  to  read  as  follows: 

§  179.201-1    Individual  specification 
requirements. 

In  addition  to  §  179.200,  the 
individual  specification  requirements 
are  as  follows: 


OOTSpecifKatnn' 

Insulation 

Bursting 

pressure 

(psi) 

Minimum 

plate  thtok- 

ness 

(inches) 

Test 

pressure 

(psi) 

Bottom  outlet 

Bottom 
washout 

References 
(179.201-*") 

1 03A-ALW 

Optional 

Optional 

Opttonal 

C)ptk)nal 

Optional 

Optional 

Opttonal 

Opttonal 

Optional 

Yes 

Opttonal 

Optional 

Optional 

Opttonal 

Opttonal 

240 
240 
240 
240 
240 
240 
240 
240 
240 
240 
240 
240 
240 
240 
240 

'/? 
179.201-2 

'A 
179.201-2 
179.201-2 
179.201-2 
179.201-2 
179.201-2 
179.201-2 
179,201-2 

Vl6 

Via 

60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 

No  

Optional 

Opttonal 

Opttonal 

Opttonal 

No  

No  

Opttonal 

Opttonal 

Optional 

Optional 

Optional 

Opttonal 

Opttonal 

Opttonal 

No  

1 03AW  - 

1 03ALW  „ 

1 03ANW 

No  

Opttonal 

No  

6(a). 
6(d). 

1 03BW 

No  

6(b),  3. 

1 03CW 

1 0oDW  •••• 

1 03EW  - 

1 03W 

1 04W 

1 1 1 A60ALW1  

1 1 1 A60ALW2  

1 1 1 A60W1   

1 1 1 A60W2  

111A60W5  - 

No  

Opttonal 

No  

Optional 

Optional 

Opttonal 

No  

Opttonal 

No  

No  

6(c),  4.  5. 

6(a).  6(c).  4,  5. 

6(c).  4.  5. 

6(a). 

6(a). 

6(a). 

6(a). 

3.  6(b). 
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DOT  Specification  1 


Insulation 


Bursting 

pressure 

(psi) 


Minimum 

plate  ttiick- 

ness 

(inches) 


Test 

pressure 

(pel) 


Bottom  outlet 


Bottom 
washout 


References 
(179.2D1-***) 


111A60W6  

111A60W7  

111A100ALW1 
111A100ALW2 
111A100W1  .... 
111A10(JW2  „.. 
111A100W3  ._ 
111A100W4  .... 


111A100W5 
111A100W6 
111A100W7 


Optional 

Optional 

Optional 

Optional 

Optional — 

Optional — 

Yes -- 

Yes  (see 
179.211-11). 

Optional 

Optional 

Optional 


240 
240 
500 
500 
500 
500 
500 
500 

500 

500 
500 


Vie 
% 

Vie 

716 


60 
60 
100 
100 
100 
100 
100 
100 

100 
100 
100 


Optional 

No  

Optional 

No  

Optional 

No  

Optional 
No  .„ 

No  

Optional 
No  


Optional 

No  

Optional 
Optional 
Optior^ 
Optional 
Optional 
No  


No  

Optional 
No  ........ 


4. 5.  6(a),  6(c). 
4,  5. 6(a). 
6(a). 

6(a). 

6(a). 
6(a).  8. 10. 

3. 

4, 5, 6(a)  and  6(b). 

4. 5.  6(c). 


'  Tanks  martted  'ALW"  are  corvtructed  from  aluminum  alloy  plate; ' 
manganese-molytxjenum  steel  plate;  and  those  marked  "BW"  or  "W5" 


AN"  nk*el  plate;  "CW,"  "DW."  "EW,"  "W6,"  and  "WT  high  aUoy  steel  or 
must  have  an  intenor  fining  that  conforms  to  §  179.201-3. 


1179.201-4    [Amended] 

56.  In  §  179.2011-4,  at  the  end  of  the 
paragraph,  the  wording  "AAR 
SpedficaticHis  for  Tank  Cars,  appendix 
M.  M3.03(b)  and|M4.05(d)"  would  be 
revised  to  read  "ASTM  Specification  A 
262".  I 

1179.201-5    [Amended] 

57.  In  §  179.201-5,  in  paragraphs  (a) 
and  (b),  the  woniing  "ASTM  A24O-70" 


would  be  revised  to  read  "ASTM 
Specification  A  240"  each  place  it 
appears. 

§179.201-7    [RwnovMQ 

58.  Section  179.201-7  would  be 
removed. 

{ 179.220-19    [Removed] 

59.  Section  179.220-19  would  be 
removed. 


60.  Section  179.221-1  would  be 
revised  as  follows: 

§  179.221-1  IndhrMual  specification 
requirements. 

In  addition  to  §179.220.  the 
individual  specification  requirements 
are  as  follows: 


DOTSpedfil 

1 

atton' 

Insulation 

Bursting 

pressure 

(psi) 

Minimum 

plate  thkd<- 

ness 

(inches) 

Test 

pressure 

(psO 

Bottom  outlet 

Bottom 
washout 

Reference 
(1 79.221 -•") 

115A60W1   

115A60ALW  



Yes 

Yes  

Yes  

240 
240 
240 

Vb 

'/fc 

60 
60 
60 

Opttonal 

Optk)nal 

Optkxial 

Optk)nal 

Optional.. 
Optkxial 

1. 

115A60W6  

1. 

^  Tanks  converted  to  DOT-1A  series  from  existing  ftxge-wekjed  specificatk>n,  DOT-105A  300,  490,  or  500  tanks,  t>y  modiffeatkxi  using  corv 
version  details  cooiptying  with  OOT-1-1 1A  spedfKatwn  requirements,  shall  be  stenciled  by  substituting  the  letter  "F"  for  the  letter  "W"  in  the 
apecificatton  desigrtatna 


1179.222    [RMno^ed] 

61.  Section  176.222  would  be 
removed. 

1 179.222-1    [Renioved] 

62.  Section  17^.222-1  would  be 
removed. 

1179.300-7    [Amended] 

63.  In  §  179.3(^7,  the  following 
changes  would  be  made: 


a.  In  the  table  at  the  end  of  paragraph 
(a),  the  wording  "A  285-69"  would  be 
revised  to  read  "A  285"  each  place  it 
appears,  and  the  wording  "A  515-69" 
would  be  revised  to  read  "A  515"  each 
place  it  appears. 

b.  In  the  table  at  the  end  of  paragraph 
(b).  the  wording  "285-69"  would  be 
revised  to  read  "285". 


§179.500-17    [Amended] 

64.  In  §  179.500-17.  paragraph  (a)(7) 
would  be  removed. 

Issued  in  Washington,  DC  on  December  7. 
1995  under  authority  delegated  in  49  CFR 
part  106,  appendix  A. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  95-30408  Filed  12-18-95;  8:45  am] 
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65244 

80 62927 

90™. 61662 

Propoeed  Riilee: 

36 65010 

64 „ 63491.  63667 

68 63667 

73 62060.  62061.  62373. 

63669.65052 
76 .....63492.65052 

48  CFR 

31 64254.  64255 

970 63645 

PfOpOSMf  RuteK 

6 63876 

8 65054 

9 62806 

10 ; 65054 

15 ...63023.  65054 

26 : 63876 

31 65054 

32 „ 65054 

42 65054 

45... 65054 

52 65054 

53 65054 

215 64135 

219 641 35 

236.- 64135 

242 64135.  ^138 

252 64135 

253 64135 

1535 64408 

1552 64408 

49  CFR 

1 63444.  62762.  63648 

192... 63450 

219. 61664 

563.,... 62221.  63648 

571 63651,  63965 

1043 63981 

1160 63981 

Proposed  Rules: 

106 65210 

1 71 65492 

172 65492 

173 .'. 65492 

174 65492 

179 „ 65492 

571 62061,  64010,  65262 

50  CFR 

25 62035 

32 62035 


611 

..62339 

625 .. 

638 

64349 

..„ 62762 

641 

649 

64350 

..„ 62224 

650 

62224 

651 

; 62224 

652 

672 

62226 

63654 

675 62339 

676 

,63451.63654. 

64128 

62339 

677 

62339 

Propossd  Ruiss: 

611 

642 

...62373.  65093 
62241 

649....^ 

650 

.....64014 

64014 

651 

64014 

675 

676 ; 

677 „ 

...62373.  65093 
...62373.  65093 
...62373.  65093 

REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

Rules  Going  Into  Effect 
Today 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Federal  regulatory  review: 
Official  and  urrafTicial 
weighing  services  within 
assigned  areas  of 
responsitxiity 
Reinstatement  of  prior 
regulations;  put^lished 
12-19-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Asbestos— 
Multi-layered  systems 
analysis;  clarification; 
published  12-19-95 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions;  reserve 
requirements  (Regulation  D): 
Transaction  accounts; 
resen/e  requirements 
ratio;  published  11-24-95 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Employment  taxes  and 
collection  of  income  taxes  at 
source: 

Indian  gaming  profits  to 
trit)al  members; 
withholding  on 
distributions;  published  12- 
19^ 


Comments  Due  Next 


AGRICULTURE 
DEPARTMENT 
Agricultural  Markettng 
Service 

Cherries  (tart)  grown  in 
Michigan  et  al.;  comments 
due  by  12-29-95;  published 
11-29-95 

Oranges,  grapefruit, 
tangerines,  and  tangetos 
grown  in  Fk)rida;  comments 
due  by  12-28-95;  published 
11-28-95 

Potatoes  (Irish)  grown  in — 
Idaho  arxl  Oregon; 
comments  due  t>y  12-26- 
95;.  published  11-24-95 

Pmnes  (dried)  produced  in 
California;  comments  due  by 
12-26-95;  published  11-24- 
95 

Tonrtatoes  grown  in  Fk)rida; 
comments  due  by  12-26-95; 
published  11-24-95 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Child  nutrition  programs: 
National  school  lurwh 
progranfv- 

Cheese  altemate  products 
specifications  removal; 
comments  due  by  12- 
27-95;  published  11-27- 
95 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  arxl 

management: 

Gulf  of  Alasio  and  Bering 
Sea  and  Aleutian  Islands 
grourxifish;  comments  due 
by  12-28-95:  published 
11-29-95 

Gulf  of  Alaslca  groundfish; 
comments  due  by  12-29- 
95;  published  11-30-95 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Defense  Federal  Acquisition 
Regulation  supplement; 
contractor  purchasing 
system  reviews; 
comments  due  by  12-26- 
95;  published  10-27-95 
Federal  Acquisition  Regulation 
(FAR): 

Contir>gent  fees;  comments 
due  by  12-26-95; 
published  10-26-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act: 

State  operating  permits 
program — 


Kentudcy;  comments  due 
by  12-26-95;  published 
11-24-95 
Water  poUution  control: 
Sewage  sludge:  use  or 
disposal  standards; 
comments  due  by  12-26- 
95;  published  10-25-95 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Furtdhig  and  fiscal  affairs, 
k>an  policies  arxf 
operations,  and  funding 
operations — 
Glot>al  debt;  comments 
due  by  12-26-95; 
published  11-24-95 
Loan  policies  arxl 
operations — 
Loan  information 
disctosure;  comments 
due  by  12-26-95; 
published  11-24-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Calling  party  telephone 
number — 

Privacy  requirements; 
comments  due  l)y  12- 
27-95;  published  12-11- 
95 
Radio  stations;  tat)le  of 
assignments: 

Georgia;  comments  due  by 
12-26-95;  puWished  11-8- 
95 

New  Mexico;  comments  due 

by  12-26-95;  published 

11-9-95 
Oklahoma;  comments  due 

by  12-26-95;  published 

11-9-95 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Membership  approval; 
statutory  eligibility 
requirements;  comments 
due  by  12-26-95; 
published  10-27-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Head  Start  Program: 
Eligibility,  recruitment, 
selection,  enrollment,  and 
atterxJarx^e  requirements; 
comments  due  by  12-26- 
95;  put)lished  10-25-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Polymers — 
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Elhytene-1 .4-<!yctohexylene 
dmethylens 
terephtfialate 
copolyiners.  etc.; 
comments  due  by  12- 
26-95;  pubi^hed  11-24- 
95  I 

Human  dnjgs:       | 
Antibiotic  drtjg»-»- 
Cefpodoxime  proxaM,  ale 

for  oral  sus|>er«ion; 
.    comments  due  t>y  12- 
"27-96;  puWiahed  11-27- 
95 

INTERIOR  DEPARTMEHT 

National  Parte  Qatvica 

Spedai  ragutationa: 
Grand  Teton  National  Park 
and  John  D.  RoctceteHer, 
Jr.  Memorial  Parkway, 
WY;  snowmoOile  and 
srwwplane  routes  and 
regutatfons;  comments 
due  by  12-26«5; 
published  10-25-95 

INTERIOR  DEPARTMENT 
Surface  Mining  naciamatlon 
and  Enforcamant  OfWca 
Permanent  program  and 
abandorwd  mina  larxl 
redamatnn  plan 
sutxnissions: 

Maryland:  comnlents  due  by 
12-27-95;  published  11- 
27-95 
Virginia:  comments  due  by 
12-27-95;  publshed  11- 
27-95 

JUSTICE  DEPARTMENT 

Motor  Vehicle  Theft  Prevention 
Act  program  regulations: 
comments  due  Oy  12-26-96; 
published  10-24^95 

JUSTICE  DEPARTMENT 
Prisons  Bureau    ; 
Inmate  control,  cuitody,  care, 
etc.: 

Discipline  and  good  conduct 
time;  comments  due  by 
12-26-96;  pubjehed  10- 
26-95 

l>BOR  DEPARTMENT 
Occupationai  Safety  and 
Health  Administration 

Safety  and  health  standards, 
etc.: 

Mettryiene  chloride; 
occupational  exposure; 


comments  due  by  12-29- 
95:  published  12-6^ 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisitkxi  regulatons: ' 
Contrtct  management—  /> 
FAR  supplement  coverage 
on  government  property; 
revision;  comments  due 
by  12-26-95;  published 
10-25-95 
Federal  Acquisition  Regulatkxi 
(FAR): 

Lagai  proceedings  costs; 
comments  due  t>y  12-26- 
95;  published  10-26-95 

NATIONAL  LABOR 
RELATIONS  BOARD 

Administrative  law  judges;  role 
modKicatfons;  comments 
due  by  12-29-96;  publishad 
12-1-95 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement: 
Federal  Employees 
Retirement  System— 
Altematve  forma  of 
annuity:  terminatfon; 
comments  due  by  12- 
26-95;  published  10-25- 
95 

POSTAL  RATE  COMMISSION 

Practice  arxl  procedure  rules: 
Rate  and  classifk^ation 
ctianges;  expedtion, 
flexibility,  and  innovatkx); 
comments  due  by  12-26- 
95;  published  10-27-95 

SMALL  BUSINESS 
ADMINISTRATION 

Conflict  of  interests;  comments 

due  by  12-27-95;  published 

11-27-95 
Federal  regulatory  review: 

Government  contracting 
assistance;  comments  due 
by  12-27-95;  published 
11-27-95 

Procedure  rules  governing 
cases  before  Office  of 
Hearings  and  Appeals; 
comments  due  ty  12-27- 
95;  published  11-27-95 

Program  Fraud  Civil 
Remed»s  Act  regulations: 
comments  due  by  12-27- 
95:  published  11-27-95 


SmaM  business  investment 
companies:  comments 
due  by  12-28-95; 
published  11-28-96 
Freedom  of  Information  and 
Privacy  Acts;  Federal 
regulatory  review;  comments 
due  .by  12-26-95;  published 
11-24-95 
Reporting  and  recordkeeping 
requirements,  etc.;  Federal 
regulatory  review;  comments 
due  by  12-26-95;  published 
11-24-95 
SmaU  business  size  starxiards: 
Federal  regulatory  review; 
commerrts  due  by  T2-26- 
95:  published  11-24-95 
Norvnanufacturer  rule; 
waivers — 

Mirvcomputers;  comments 
due  by  12-29-95; 
pubNahad  12-13-95 
Standards  for  conducting 
business  with  SBA;  Federal 
regulatory  review;  comments 
due  by  12-26-96:  pubKahed 
11-24-95 
Surety  txxid  guarantee 
program;  Federal  regulatory 
review;  comments  due  by 
12-27-95:  published  11-27- 
95 

STATE  OEPARTMENT 

Longshore  work  by  U.S. 
natk>nals;  foreign 
prohJbitfons;  comments  due 
by  12-26-95;  published  11- 
24-96 
TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 
Drawtxkjge  operatkxis: 
New  York;  comments  due 
by  12-26-95:  published 
10-26-95 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Canadair;  commerrts  due  t)y 
12-26-95;  published  10- 
24-96 
McDonnell  Douglas: 
comments  due  by  12-26- 
95;  published  10-24-95 
SAAB;  comments  due  by 
12-26-95;  published  10- 
24-95 


Airworthiness  startdards: 

Special  condttkxis— 

AiRadk)  Corp.;  Beech 
model  68  airplar>es: 
comments  due  by  12- 
26-96:  published  11-24- 
95 

Bombardier  Inc.;  high- 
intensity  radiated  fiekts; 
comments  due  by  12- 
26-95;  published  11-8- 
95 

Class  E  airspace:  comments 
due  by  12-29-95;  pubbshed 
11-16-95 

Special  use  airspace; 
definitwns:  comments  due 
by  12-27-96;  published  11- 
27-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic '^ 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Fuel  system  integrity- 
Compressed  natural  gas 
vehides  arxl  fuel 
containers:  comments 
due  by  12-26-96; 
published  11-24-95 

Head  restraints;  altemativa 
testing  procedure 
renDoved:  comments  due 
by  12-26-96;  published 
10-24-95 

Lamps,  reflective  devices, 
and  associated 
equipment — 

Signal  lamps  geometric 
visit)ility  requirements, 
and  rear  skje  marker 
cotor,  coiivnents  due  by 
12-26-95;  published  10- 
26-95 

Oocuparrt  crash  protection — 

Air  bag  designs,  etc.; 
comments  due  by  12- 
26-95;  published  11-9- 
96 

VETERANS  AFFAIRS 
DEPARTMENT 

DisatJilities  rating  schedule: 

.   Mental  disorders;  comments 
due  by  12-26-95; 
published  10-26-96 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  iiseful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tall  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to    . 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  doctmient. 

Compiled  by  the  OfRce  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Order  Procwaing  Code: 

7296 


Charge  your  order 
It's  easy! 


To  fax  your  orders  (202)  51 2-2250 

□  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR 

S/N  069-O00-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


Company  or  personal  name 


(Please  type  or  print) 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 


Additional  address/attention  line 


Street  address 


UGPO  Deposit  Account                 |        !         - 

□  VISA      U  MasterCard     1     j             |  (expiration  date) 

in 

City,  State.  Zip  code 


TTian^  you  for  your  ordert 


Daytime  phone  including  area  code 


Purchase  order  numt)er  (optional) 


4^ 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requiremerits  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  .5133  Chwg»  your  ordw. 

'Srr?^  iTs^atyl 

M.  ILi^y  please  send  me  the  following  indicated  publications:  To  fax  your  erdart  and  lnquM«c-(202)  512-2250 


i^-:^l 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  coft  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  incliide  regular  domestic  postage  and  handling  and  are  sub)ect  to  change. 
Type  or  Print 


n 

2 


(Company  or  personal  name) 
(Additional  a<)dTe8s/attention  line) 


3.  Please  choose  method  of  payment 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


-D 


(Street  address) 


(City,  State.  Z  \P  Code) 


L 


± 


L  VISA  or  MasterCard  Account 

1    1    1    1    1        1    1    1    1    1    1    1 

Tluuik 

you  for  your 

onkr! 

(Credit  card  expiration  date) 

(Daytime  pho^e  including  area  code) 

(Signanue) 

4.  Mafl  Tb:  Nevi  Orders,  Superintendent  of  Documents,  RQ  Box  371954,  Pittsburgh,  PA  15250-7954 


<Rwi2/tl) 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microriche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  ntail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulationa, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  tMsis,  la  put>li8hed  in  24x 
microAche  format  and  the  cunent 
year's  volumes  are  mailed  to 
njt)^criljjfi  d  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  ntonths:  $216.50  .  r 

Code  frf  FMeral  Regulations: 

Current  year  (as  issued):  $264.00 


^HIk^^s^ 
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Superintendent  of  Documents  Subscription  Order  Form 

Chargt  your  ordtr. 
It^eatyl 

n   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:  "^^  *"  y®"  ®"**"  <^>  512-2233 


*5419 


L  ^  J 


Fedoid  Roister  (MFFR) 


□  One  year  at  $433  each         □  Six  months  at  $216.50 


Code  of  Federal  Regulations  (CFRM5)     Q  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Conqwny  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(Qty,  State,  Zip  code) 

(Daytime  phone  including  area  code) 

For  ttiney,  ckcck  bos  bdow: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  metliod  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account 

a  VISAS  MasterCard 


MINI 

1                 (expiration) 

•D 


(Purchase  order  no.) 


(Authorizing  signature)  10/94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Docmnents 

PC.  Box  371954,  Pittsburgh,  PA  15250-7954 


Order  Now! 


T 
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The  United  States 
Government  Manual 
1995/96 

As  the  official  handbook  of  the  Federal  Government 
the  Manual  f  the  best  source  of  Inforniation  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agerKies  of  the  legislative,  judicial,  and  executive 
branches.  It  |lso  includes  irrformation  on  quasi-official 
agencies  arKJ  international  organizations  in  which  the 
United  State}  participates. 

Rarticuiany  helpful  for  those  interested  in  where  to  go 
and  who  to  (|ontact  about  a  subject  of  particular  concern 
is  each  agency's  ''Sources  of  Infonnation"  section,  which 
provides  adtHsses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehens^  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  1 933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$33.00  per  copy 
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Superintendent  of  Documents  Pablications  Order  Form 


Chmgu  your  oidtr. 


i^  ^  J 


LJ   \  Mij^^  please  send 


me. 


To  tax  you  onlen  (202)  512-2250 
copies  of  the  The  United  States  Govemnient  Manual,  1995/96 


S/N  069^-000-00063-1  at  $33  ($41^  foreign)  each. 
The  tota]  cost  ai  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

I  Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of  Documents 


(ComiMny  or  personal  name) 


(Please  type  or  print) 


□  GPO  Deposit  Account 


(Additional  addifess/attention  line) 


(Street  address) 


■+• 


(Qty,  Sute,  Zip  dode) 


(Daytime  phone 


including  area  code) 


a  VISA     Q  MasteiCaid  Account 

II    1    1 

1     1     1         (Credit  card  expiration  d...)          Thank  yOUfOT 

your  order! 

(Authorizing  signature) 


(Rw.a^s) 


(Purchase  order  i  la) 


Mail  to:     Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Docum^its 


Weekly  Compastioii  o( 

Presidential 
Documents 


l^m^.  OMrtv  M.  nw 

Vllllll    »-Kl^« 


This  wiique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  rtews  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weeldy  (Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Tat>le  of 
Contents,  lists  of  acts  approved  by 
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Presidential  Documents 


Presidential  Detennination  No.  96-6  of  December  6,  1995 

Assistance    Program    for    New    Independent    States    of   the 
Former  Soviet  Union 


MeDMHrandum  Cor  the  Secretary  of  State 

Pursuant  to  Section  577  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1994  (Titles  I-V  of  Public  Law  103- 
87],  I  hereby  certify  that  Russia  and  the  dommonwealth  of  Independent 
States  continue  to  make  substantial  progress  toward  the  withdrawal  of  their 
armed  forces  from  Latvia  and  Estonia. 

You  are  authorized  and  directed  to  notify  the  Congress  of  this  certification 
and  to  publish  it  in  the  Federal  Registor. 


OOlAJ^^i^AVv^JtUu^^ 


THE  WHITE  HOUSE, 
Washington,  December  6,  1995. 


MEMORANDUM  OF  JUSTmCATION  REGARDING  CERTIHCATION  UNDER 
SECTION  577  OF  THE  FOREIGN  OPERATIONS,  EXPORT  FINANCING.  AND 
RELATED  PROGRAMS  APPROPRIATIONS  ACT,  1994  (TITLES  I-V  OF  PUB- 
UC  LAW  103-87) 

There  continues  to  be  active  and  substantial  progress  on  the  issue  of  Russian 
and  CIS  troop  withdrawal  fit)m  the  Baltics  since  the  President's  previous 
detennination  under  Section  577  "of  substantial  progress"  on  June  6,  1995. 

Since  the  last  determination,  the  troop  withdrawal  agreement  between  the 
Russian  Federation  and  Estonia  was  ratified  by  the  Russian  State  Duma 
on  July  21,  1995,  and  endorsed  by  the  Federation  Council  on  October  4. 
Russian  President  Boris  Yeltsin  signed  the  federal  law  on  ratification  of 
the  treaty  on  October  13.  The  agreement  awaits  ratification  by  the  Estonian 
legislature.  As  noted  previously,  the  troop  withdrawal  agreement  between 
the  Russian  Federation  and  Latvia  has  been  ratified  by  both  countries,  the 
documents  of  ratification  having  been  exchanged  on  February  27,  1995. 

By  its  terms.  Section  577  remains  in  force  until  the  President  certifies 
to  the  Congress  under  Section  577(b)  that  all  Russian  and  CIS  armed  forces 
have  been  withdrawn  from  Latvia  and  Estonia,  or  that  the  status  of  those 
armed  forces  has  been  otherwise  resolved  by  mutual  agreement  of  the  parties. 
The  Section  577(b)  certification  is  not  being  made  at  this  time,  pending 
ratification  by  Estonia  of  the  agreement  between  the  Russian  Federation 
and  Estonia. 

The  residual  issues  remaining  between  Russia  and  Latvia  and  Russia  and 
Estonia  relating  to  troop  withdrawals  continue  to  be  primarily  political 
and  social  rather  than  military.  In  particular,  there  continues  to  be  the 
question  of  Russian/CIS  military  personnel  demobilized  in  place  before  Au- 
gust 31,  1994,  when  all  active  duty  military  personnel  and  equipment  were 
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withdrawn  from  Estonia  and  Latvia  according  to  agreement.  As  noted  pre- 
viously, the  lack  of  precise  data  for  determining  the  number  of  troops 
demobilized  in  place,  combined  with  certain  ambiguities  in  the  agreements, 
contribute  to  the  difficulty  of  resolving  these  residual  issues.  Humanitarian 
concerns  continue  to  constitute  another  factor.  Since  the  June  6,  1995  deter- 
mination, the  parties  have  actively  worked  on  both  bilateral  and  multilateral 
lev^s  to  resolve  these  residual  issues.  In  particular,  they  have  used  the 
OSCE  Permanent  Council  and  OSCE  missions  as  fora  for  raising,  and  working 
through,  their  differences. 

Latvia  and  Russia  continue  to  revievr  lists  of  demobilized  officers  in  an 
orderly  maimer  to  clarify  the  status  of  these  individuals.  In  September 
1995,  Russia  submitted  updated  lists  totaling  1238  former  Russian  military 
personnel  whose  status  is  still  unresolved.  The  Latvians  have  told  the  OSCE 
Mission  to  Latvia  that  they  believe  another  163,  outside  these  lists,  reside 
in  Latvia  illegally.  Of  the  1238  on  the  Russian  lists,  Russia  has  committed 
to  repatriating  401  by  the  end  of  1995.  In  addition,  since  the  last  determina- 
tion, the  Russians  have  recognized  the  need  for  individual  case-by-case 
review  of  a  second  major  category  of  the  1238,  comprised  of  771  cases. 
The  Riissians  have  redesignated  the  category  "those  claiming  to  have  the 
right  to  stay,"  rather  than  those  "having  the  right  to  stay."  In  noting  the 
progress  the  two  sides  have  made  in  resolving  the  issue  of  demobilized 
officers,  the  OSCE  Mission  has  also  commended  the  political  will  shown 
by  the  Latvian  Government  in  agreeing  to  investigate  each  claim  to  stay 
with  appropriate  care.  Latvian  President  Ulmanis  stated  in  September  that, 
despite  their  serious  foreign  policy  disagreements,  Latvia  and  Riissia  are 
continuing  to  develop  good-neighborly  bilateral  relations. 

The  bilateral  dialogue  between  Russia  and  Estonia  has  broadened  and  deep- 
ened since  the  last  detntnination.  On  October  11,  Russian  Foreign  Minister 
Kozyrev  and  Estonian  Foreign  Minister  Riivo  Sinijarv  met  in  Helsinki  to 
discuss,  among  other  issues,  the  Estonian  ratification  process  for  the  July 
1994  agreements  on  troop  withdrawal  and  Russian  military  pensioners. 
Sinijarv  termed  the  meeting  "very  constructive  and  relaxed,"  and  noted 
that  despite  difficulties,  the  two  countries  had  achieved  certain  progress 
in  the  normalization  of  Estonian-Russian  relations.  In  November,  a  group 
of  Russian  State  Duma  members  visited  the  Estonian  capital  of  Tallinn 
and  discussed  with  their  counterparts  the  schedule  for  ratification  by  Estonia 
of  the  bilateral  agreements  signed  in  July  1994.  In  mid-November  during 
UNESCO's  50th  uiniversary  celebrations  in  Paris.  Estonian  President  Lennart 
Meri  noted  that  "relations  between  Russia  and  Estonia  have  already  passed 
their  most  difficult  stage."  He  highlighted  the  progress  made  on  the  border 
talks  as  an  example  of  this  new  phase  in  relations  and  stated  that  he 
viewed  future  relations  with  Russia  with  "optimism." 

The  decommissioning  of  the  Paldiski  facility  in  Estonia  has  also  been  cited 
by  both  sides  as  a  major  bilateral  success.  In  his  50th  UNGA  address. 
Foreign  Minister  Sinijarv  noted  that  on  September  26  "the  final  remnant 
of  occupation,  in  the  form  of  the  former  Soviet  nuclear  submarine  training 
{uulity  at  Paldiski,  wiU  be  turned  over  to  Estonian  authorities  by  civilian 
Russian  dismantling  specialists.  I  take  this  opportunity  to  acknowledge  Esto- 
nia's satisfaction  with  the  Russian  Federation's  having  fulfilled  its  commit- 
ments in  this  regard,  as  mandated  by  the  agreement  signed  by  Russia  and 
Estonia  on  30  July  1994."  i  . 

Russia  and  Estonia  continue  to  use  the  OSCE  Permanent  Council  mechanism 
to  raise  issues  of  dispute.  The  Rtissians,  for  example,  chose  to  use  the 
October  12  meeting  of  the  Permanent  Council  to  express  concern  oyer  a 
decision  by  the  Estonian  Parliament  to  remove  from  the  week's  agenda 
ratification  of  the  bilateral  Russian-Estonian  agreement  on  military  pension- 
ers. Estonia  replied  that  the  Estonian  govenunent  had  resigned  on  October 
11  and  that  this  issue  took  precedence  over  ratification  of  the  bilateral 
agreement.  Since  the  Octobor  12  OSCE  meeting,  the  Estonian  Parliament 
has  been  reviewing  the  package  of  troop  withdrawal  agreements  for  ratifica- 
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lion  as  a  high  priority  agenda  item.  On  November  29,  the  package  of  agree- 
ments passed  the  first  of  three  required  readings  in  the  Estonian  Parliament. 
The  OSCE  has  also  appointed  a  representative  to  the  Commission  dealing 
with  the  granting  of  residence  permits  for  Russian  military  pensioners  desir- 
ing to  stay  in  Estonia.  Applications  are  being  submitted  and  processed 
on  a  case-by-case  basis  under  this  program. 

In  U.S.  discussions  with  Riissian,  Latvian,  and  Estonian  officials,  the  residual 
troop  withdrawal  issue  no  longer  receives  the  priority  it  once  did  as  an 
outstanding  problem  between  Russia  and  Latvia  and  Russia,  and  Estonia. 
Further,  local  press  commentators  in  the  leadup  to  the  September  30-October 
1  elections  in  Latvia  pointed  out  that  normality  had  come  at  last  to  Latvia. 
Troop  withdrawal  concerns  had  ceased  to  be  a  key  issue  for  the  populace; 
integration  into  European  institutions  as  well  as  bread  and  butter  issues 
had  taken  on  greater  importance. 

Russia  and  Latvia  and  Russia  and  Estonia  continue  to  recognize  the  impor- 
tance of  dialogue  and  diplomacy  in  resolving  the  residual  issues  relating 
to  troop  withdrawals.  They  continue  to  look  for  pi^ctical  ways,  including 
through  international  mechanisms,  to  solve  their  differences  and  have  moved 
significantly  towards  normal  bilateral  relations.  In  a  November  7  speech 
to  the  opening  session  of  the  sixth  Saeima  in  Riga,  Latvian  President  Ulmanis 
eloquently  defined  the  challenge  and  the  goal  facing  the  parties:  "To  find 
a  fruitful  balance  for  this  mutual  tension  of  political  factors  is  both  a  task 
and  a  challenge  to  the  creative  and  diplomatic  abilities  of  our  politicians." 

(FR  Doc  95-31091 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  600 

[Docket  No.  PO-AM-95-101] 

Financial  Assistance  Rules:  Eligibility 
Determination  for  Certain  Financial 
Assistance  Programs 

agency:  Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  The  Department  of  Energy  is 
amending  its  Financial  Assistance  Rules 
by  adding  a  final  statement  of  policy, 
including  procedures  and 
interpretations,  to  guide  DOE  officials  in 
making  determinations  required  by 
section  2306  of  the  Energy  Policy  Act  of 
1992  (EPACT)  concerning  eligibility  to 
receive  financial  assistance  under  DOE 
programs  authorized  by  Titles  XX 
through  XXffl  of  EPACT. 
EFFECTIVE  DATE:  January  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  C.  Marlay,  Office  of  Science 
Policy  (Mail  Stop  PO-81),  Office  of 
Policy,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  586- 
3900.  Paul  Sherry,  Esq.,  Office  of 


General  Counsel  (Mail  Stop  GC-61), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586- 
2440. 

SUPPI.EMENTARY  INFORMATION: 

L  Background 

n.  Discussion  of  Public  Coniments 

m.  Procedural  Requirements 

I.  Background 

This  notice  sets  forth  a  final  general 
statement  of  policy,  including 
procediu«s  and  interpretations, 
concerning  implementation  of  the 
requirements  of  section  2306  of  EPACT 
(42  U.S.C.  13525).  This  general 
statement  of  policy  will  guide 
implementing  DOE  officials  in  making  a 
special  eligibility  determination 
prerequisite  to  a  financial  assistance 
award  to  a  company  under  Titles  XX 
through  XXin  of  EPACT.  Those  titles 
relate  to  research,  development, 
demonstration  and  commercialization 
programs  in  diverse  areas  of  energy 
efficiency,  ener^  supply,  and  related 
basic  research. 

Section  2306  provides  for  a  two-part 
determination.  An  applicant  must  be 
foimd  to  satisfy  the  conditions  of  both 
parts  in  order  to  be  eligible.  The  first 
part,  set  out  in  section  2306(1),  involves 
a  finding  with  regard  to  whether  an 
award  of  financial  assistance  to  the 
applicant  would  be  in  the  economic 
interest  of  the  United  States.  42  U.S.C. 
13525(1).  The  statute  provides  some 
illustrative  examples  of  the  kinds  of 
evidence  that  would  support  such  a 
finding:  investments  in  the  United 
States  in  research,  development,  and 


manufacturing:  significant  contributions 
to  employment  in  the  United  States;  and 
agreements,  with  respect  to  any 
technology  arising  from  financial 
assistance  provided,  to  promote  the 
manufacture  within  the  United  States  of 
products  resulting  from  that  technology 
and  to  procure  parts  and  materials  for 
such  manufacture  fi:Y)m  competitive 
suppliers. 

The  second  part  of  the  determination, 
section  2306(2),  involves  two  subparts, 
one  of  which  must  be  satisfied.  42 
U.S.C.  13525(2).  The  first  subpart  is 
satisfied  if  the  applicant  is  a  "United 
States-owned  comptuiy."  The  second 
subpart  is  satisfied  if  the  applicant  is 
found  to  be  incorporated  in  the  United 
States  and  the  applicant's  {>arent 
company  is  incorporated  in  a  foreign 
country  that:  (a)  aj^ords  opportunities  to 
United  States-owned  companies 
comparable  to  those  afforded  to  any 
other  company  to  participate  in 
government-supported  joint  ventures  in 
energy  research  and  development;  (b) 
affords  opportumities  to  United  States- 
owned  companies  comparable  to  those 
afforded  to  any  other  company  with 
regard  to  general  investment 
opportunities;  and  (c)  affords  adequate 
and  effective  protection  of  intellectual 
property  rights  owned  by  United  States- 
owned  companies. 

The  current  list  of  covered  programs 
is  set  forth  below.  This  list  will  be 
updated  as  appropriate  and  published 
in  the  Federal  Register  to  account  for 
changes  in  activities  undertaken  in 
relation  to  Titles  XX  through  XXIII  of 
EPACT. 


Covered  programs 


Fossil  energy  R&D  Petroleum:  All  Programs 

Gas:  Natural  Gas  Research 

All  programs,  including: 

Resource  &  Extractkm  

Delivery  &  Storage 

Utilization 

Turtjines 

Environmental  Research  &  Regulatory  Analysis 

Mid-continent  Energy  Research  Center 

Fuel  cells: 

An  Programs,  including: 

Advanced  Research 

Molten  Carbonate  Systems 

Advanced  Corx^pts 

Energy  conservation: 

Transportation 


Alternative  Fuels  Utilizatkm *., 

Materials  Devetopment 


EPACT  sections 


§2011,2012 
§2013-2015.2112 

§2013,2014 

§2013,2014 

§2013,2014 

§2112 

§2013.2014 

§2013.2015 

§2115 

§2115 
§2115 
§2115 

§2021-2025,  2027,  2028. 

2112 
§2021.2023 
§2021 
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Covered  programs 


Heat  Engine  D#velopcnent  

Electric  &  Hytxid  Propulsion  .....__..».«...•...«......«......«....> 

Devetopment  lnylemiwKation  &  Deployment 

Management  .j, _ 

Capital  EquipmiBnt _ — i 

Advanced  AutdrwHve  Fuel  Economy 

Btofueis  User  Pacitity 

Advanced  DiesM  Emissions  Program — 

Teiecommutingl  Study ~..... 

Utility:  AH  programs-  ................................»^..w.~~~....~~...~~..~.... 

AM  Programs,  Hicludkig: 

Industrial  Ml^astes ~ ..- 

Municipal  $oiid  Wastes 

Cogenerai)on ~ ~. 

Electric  Drives 

Materials  end  Metals  Processing - 

Ottier  Pfoqess  EfBdency - ~- -.. 

Process  Heating  &  oooHng  ........................................ 

Imptementation  &  Deployment  .«....-...«.»_.... « 

Management ~.. „....».._.....«.».._ 

Capital  Eo^jipment _....._ 

National  Afjvanced  Manufacturing  Tech — . — .. 

Initiative  PWp  &  Paper 

Steel.  AKjctinum,  and  Metal  Research ... 

Energy  Effdent  Environmental  Program  .................... 

BuildUigs  ,. 

Al  Programs,  ihduding: 

Federal  Eilergy  Management  Program 

Impiemenl^rtion  &  Deployment  >.... 

Management  arxj  Piarviing : 

Capital  E(Aiipme<'jt »„......................««.......«_ 

Advanced  fiuidkigs  for  2005 ^ 

Building  Systems _..».....»»..»...._............. 

Buikflng  Etivelope ~.... 

Building  Equipnienl  „. 

Codes  anq  Standards  

Energy  Supply  R  &:  D:  Energy  Research:. 

Fusion  Energy : 

AM  Progina^,  indudmg: 

Confirtement  Systems — 

Development  &  Tedmology 

Applied  Plasma  Ptiysics — ~ — 

Planning  &  Projects — 

Irwrtial  Fusion  Energy  — ... 

Program  Direcion-Op  Exp „ - ~. 

Capital  Equipnient  &  Construction 

Basic  Energy  Sciences ~ 

AM  Activities,  including: 

Materials  Sciences  

Chemical  Sciences 

tndfQy  EMQ6cioncvS »«..***«*M«M«**«aa»MMM*>M*M«**««>*« 

Enginaerihg  &  Qeosciences -.... 

Applied  M«th  Sciences „ 

Advanced  Energy  Projects — 

Program  Direction  

Ca(^  Equipment 

Advisory  &  Oversight/Program  Direction 

Advanced  Netiron  Source 

Energy  Resealch  Analysis  

Univereity  &  Science  Education  Programs  .- 

Experimental  Program  to  Stinrxilate  Competitiye  Research 

Latxxatory  Technology  Transfer 

Multi-Program  Laboratory  Support ..... 

^4ucleer  Energy: 

Light  Water  Reactor  

Advanced  Reactor  R&D 

Facilities 

Solar  &  Renewables: 

Solar  &  Other  Energy „ 

AM  Programs,  Including: 

Photovolteics  

Biofuels  .« 

Solar  Technology  Transfer 


>•■••••  ••••••••■•■•••■■•■•••••  •'•••••< 


EPACT  sectiohs 


§2021,2112 

§2021,2025 

§2021 

§2021 

§2021 

§2021,2022 

§2021.2024 

§2021,2027 

§2021,2028 

§2101 

§2101-2108    . 

§2101 

§2101 

§2101 

§2101.2105 

§2101,2107 

§2101 

§2101.2102 

§2101 

§2101 

§2101 

§2101,2202 

§2101,2103 

§2101.2106 

§2101.2108 

§2101-2108 

§2101 

§2101 

§2101 

§2101 

§2101,2104 

§2101 

§2101 

§2101 

§2101 

§2114 

§2114 
§2114 
§2114 
§2114 
§2114 
§2114 
§2114 
§2203 

§2203     . 

§2203 

§2203 

§2203 

§2203,2204 

§2203 

§2203 

§2203 

§2203 

§2203 

§2203 

§2203 

§2203 

§2203 

§2203 

§2123.  2126 

§2121.2122,2124.2126 

§2126 

§2021,2026,2111,2117 

§2111 

§2021,2013.2024.2111 

§2111 
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Covered  programs 


Program  Direction— Other  Solar  Energy 

Solar  Building  Technology  Research _. 

Solar  Thermal  Energy  Systems  _ 

Wind  Energy  Systems  ._ „ „ 

Ocean  Energy  Systems  .v. ... . 

international  Solar  Energy  Program 

Resource  Assessment  

Program  Support 

Geothermal , 

Hydrogen  Research „ 

Electric  Energy  Systems  including:  Superconductivity  

Energy  Storage  Systems 

Environmental  Rest  &  Waste  Management 

Facility  Transition — Fast  Flux  Test  Facility  _ _ _ 

Civilian  Waste  R  4  D 

Electric  &  Magnetic  Fields  Research  and  Put)fic  Dissemination  Program 
Spark  M.  Matsunaga  Renewat>le  Energy  &  Ocean  Technology  Center  ... 


EPACT  sections 


§2111 

§2111.2104 

§2111 

§2111 

§2111 

§2111 

§2111  > 

§2111 

§2111 

§2026 

§2117,2111 

§2111 

§2116 
§2113 
§2118 
§2111,2119 


On  February  23, 1995,  DOE  published 
a  proposed  statement  of  policy  for 
public  comment  in  the  Federal  Register 
(60  FR  10296).  The  pubhc  comment 
period  ended  April  24, 1995.  The 
Department  received  seven  comments. 
In  addition,  a  public  hearing  was  held 
on  April  19, 1995,  in  Washington,  DC. 
Comments  were  received  from  the 
Delegation  of  the  European 
Commission,  individual  corporations, 
and  associations  representing 
corporations  and  commercial  interests. 
The  official  rulemaldng  record  is 
available  in  the  IDepartment's  Freedom 
of  Information  reading  room. 

n.  Discussion  of  Public  Comments 

A.  Applicability  of  EligilHlity 
Requirements 

One  commenter  questioned  the 
Department's  overall  approach  of 
implementing  section  2306  through  a 
"general  statement  of  pohcy"  which 
allows  EKDE  officials  considerable 
flexibility.  The  commenter  noted  that 
§  2306  is  mandatory,  not  advisory,  and 
that  the  Department's  interpretation  of 
what  constitutes  compliance  with  this 
provision  should  also  be  mandatory  in 
the  form  of  a  final  binding  rule.  In 
addition,  the  commenter  expressed  the 
view  that  allowing  discretion  in 
applying  section  2306  will  lead  to 
arbitrary  and  inconsistent  results. 

The  policy  statement  recognizes  the 
limitations  of  DOE's  discretion  by 
aimouncing  that  "Department  officials 
must,  in  all  cases,  comply  with  the 
requirements  of  the  statute."  The 
Department  has  decided  to  adopt  a 
general  statement  of  policy  which 
provides  uniform  guidance  for  DOE 
officials  and  potential  DOE  program 
applicants,  but  aUows  implementing 
officials  discretion  in  applying  this 
policy  to  a  large  number  of  programs  in 
diverse  energy  areas. 


Most  importantly,  the  Department's 
general  statement  of  policy  sets  forth  a 
reasonable  decisionmaking  framework 
for  the  purpose  of  allowing  full 
compUance  with — not  avoidance  of — 
section  2306.  This  decisionmaking 
framework  has  been  designed  to  avoid 
arbitrary  decisionmaidng  by  ensuring 
that  all  implementation  actions  imder 
section  2306  comply  with  the 
requirements  of  that  provision. 

Several  comments  were  received 
concerning  the  "retroactive"  application 
of  section  2306  by  the  Department.  One 
commenter  asserted  that  the  Department 
should  not  retroactively  impose 
conditions  on  program  participants 
granted  awards  prior  to  the  enactment  of 
EPACT. 

Section  2306,  which  governs  the 
award  of  financial  assistance  covered  by 
Titles  XX  to  XXin  of  EPACT,  became 
effective  on  October  24, 1992.  The 
eligibility  requirements  will  not  be 
applied  to  financial  assistance  awards 
made  prior  to  the  effective  date  of  the 
Act.  lliis  poUcy  statement  will  apply  to 
any  new  financial  assistance  awards  or 
renewals  of  such  awards  imder  covered 
programs  made  after  the  effective  date 
stated  in  this  notice. 

Several  commenters  also  raised 
retroactivity  issues  with  respect  to 
which  programs  are  covered.  One 
commenter  asserted  that  section  2306 
applies  to  programs  authorized  by 
EPACT  but  commenced  prior  to  the 
passage  of  that  Act.  Another  commenter 
disagreed  and  asserted  that  DOE 
improperly  proposed  to  apply  section 
2306  to  programs  that  pre-date  the 
enactment  of  EPACT.  Departmental 
programs  that  pre-date  EPACT  but  are 
referenced  in  Titles  XX  through  XXIII  of 
the  Act  wrill  be  considered  covered 
programs  as  of  the  effective  date  of  the 
Act. 

Two  commenters  expressed  opposing 
views  with  respect  to  the  scope  of 


programs  "under  Titles  XX  through 
XXin"  of  EPACT.  One  commenter 
asserted  that  the  requirements  of  section 
2306  should  be  appUed  broadly. 
Another  commenter  asserted  that  it 
would  be  inappropriate  to  apply  section 
2306  to  programs  not  specifically 
authorized  under  Utles  XX  through 
XXm  of  EPACT.  The  Department  has 
developed  the  list  of  covered  programs 
set  forth  above  to  include  both  activities 
specifically  authorized  by  Titles  XX 
through  XXni  of  EPACT  and  other 
activities  that  are  reasonably  judged  to 
be  undertaken  pursuant  to  program 
directions  set  out  in  those  titles. 

B.  Definitions 

Two  comments  were  received 
concerning  the  proposed  definition  of 
"financial  assistance."  One  commenter 
agreed  with  the  Department's  proposal 
to  define  "financial  assistance"  to 
include  grants  and  cooperative 
agreements  and  not  contracts, 
subcontracts,  and  cooperative  research 
and  development  agreements 
(CRADAs).  Another  commenter  argued 
that  the  exclusion  of  contracts  and 
subcontracts  fitjm  the  definition  thwarts 
the  intent  of  Congress  and  reduces  the 
applicability  of  the  statute  to  "near 
zero." 

The  term  "financial  assistance"  is  not 
defined  in  EPACT,  and  the  legislative 
history  to  that  Act  is  silent  as  to  its 
intended  meaning.  The  Department  has 
chosen  to  apply  its  pre-existing 
definition  of  the  term  "financial 
assistance",  found  at  10  CFR  600.3, 
which  includes  grants  and  cooperative 
agreements  but  does  not  include 
contracts,  subcontracts  or  CRADAs.  This 
definition  is  consistent  with  the  usual 
connotations  of  the  term. 

The  Department  invited  comment  on 
the  definition  of  "company"  in  order  to 
assess  whether  it  was  appropriate  to 
exclude  all  non-profit  organizations 
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a 

from  that  definition,  or  whether  it 
would  be  more  appropriate  to  exclude  a 
narrower  class  of  non-profit  educational 
and  charitable  organizations.  One 
commenter  expresied  the  view  that 
excluding  all  non-|>rofit  organizations 
from  the  definition  of  that  term  woxild 
invite  efforts  to  drcrumvent  the  purpose 
of  section  2306. 

The  Department  ihas  concluded  that 
the  definition  of  "Qcunpany"  should  not 
exclude  all  not-forfprofit  organizations, 
but  should  instead!  exclude  educational 
or  ch^table  organizations. 

Accordingly,  §  600.501  defines 
"company"  as  "ai^  business  entity 
other  than  an  orgaftizaticm  of  the  type 
described  in  secticii  501(c)(3)  of  the 
IntOTnal  Revenue  Code  of  1954  (26 
U.S.C.  §  501(c)(3))."  This  definition  is 
intended  to  include  corporations, 
general  or  limited  ttartnerships,  sole 
proprietorships,  )oint  ventures,  and 
other  forms  of  biisjness  entities.  It  is  not 
intended  to  include  governmental 
entities.  Not-for-pBofit  corporations  and 
associations  are  included  unless  they 
are  educational  or  other  institutions 
qualified  imder  section  501(c)(3)  of  the 
tetemal  Revenue  Code. 

One  c(Hnmenter  noted  that  the  term 
"affiliates"  is  not  4efined  in  the 
proposed  rule  andfsiiggested  that  a 
de£Uiition  be  added.  Section  600.503,  in 
which  the  term  is  used,  simply  provides 
that  investment  and  employment  in  the 
U.5.  by  affiliates  may  be  considered  in 
assessing  whether  the  applicant's 
participation  is  in  the  economic 
interests  of  the  U.$.  Accordingly,  the 
O^MTtment  does  ilot  believe-that  a 
technical  definiticai  of  "affiliates"  is 
necessary. 

Another  commenter  suggested  a 
change  to  the  definition  of  "parent 
company"  to  clarify  that,  in  the  case  of 
indirect  control,  eich  company  in  a 
series  must  have  a  majority  control  of  its 
subsidiary.  Such  a  rigid  approach  could 
pwrmit  use  of  organizaticmal  structures 
designed  to  circumvent  effective  review 
under  section  2306.  Therefore,  the 
definition  has  not  been  modified. 

C.  Economic  Inteitst  Determination 

Several  comments  were  received 
concerning  the  scope  of  Deftartmental 
discretion  in  determining  whether  a 
company's  participation  is  in  the 
economic  interest  of  the  United  States. 
One  commenter,  ^serting  that  DOE  has 
substantial  discretion  in  this  area, 
suggested  that  this  determination 
should  include  a  comparison  of  the 
records  of  applicaiit  companies  in 
particular  areas,  f^r  example,  in  the  area 
of  providing  U.S.  jobs.  A  second 
commenter  assert0d  that  economic 
interest  assessments  must  not  be  based 


simply  on  static  comparisons  among 
applicants.  This  same  commenter 
emphasized  that  the  Department  should 
be  flexible  in  the  factors  it  considers  in 
every  case  and  should  consider  all 
available  evidence  in  making  its 
economic  interest  determination.  A 
third  commenter  agreed,  taking  the 
position  that  the  Department's  economic 
interest  determination  should  not  be  too 
narrowly  focused.  As  an  example,  the 
third  commenter  noted  that  in  certain 
cases  there  could  be  a  clear  economic 
benefit  to  the  United  States  even  though 
some  prospective  awardees  have  no 
presence  in  the  United  States  and  could 
not  be  expected  to  have  any  in  the 
future. 

Eteterminations  concerning  the 
economic  interest  of  the  United  States 
will  be  based  on  consideration  of  all 
available  evidence.  The  statement  of 
policy  provides  that  any  evidence  that 
shows  that  an  award  would  be  in  the 
economic  interest  of  the  United  States 
can  be  considered.  The  Department  also 
agrees  with  the  position  that  economic 
interest  assessments  should  not  be 
based  on  comparisons  among 
applicants. 

Several  commenters  cautioned  that,  in 
applying  the  economic  interest  criteria, 
DOE  should  not  impose  performance 
requirements  or  other  similar  conditions 
on  applicants,  directly  or  indirectly. 
Some  of  these  comments  refer  to  U.S. 
Government  obligations  imder  the 
World  Trade  Organization  (WTO) 
Agreement  on  Subsidies  and 
Countervailing  Measures  and  the  WTO 
Agreement  on  Trade-Related  Investment 
Measures,  which  prohibit  import 
substitution  requirements  and  local 
purchasing  requirements,  respectively. 
The  policy  statement  does  not  impose 
performance  requirements  or  other 
similar  conditions  on  applicants. 

D.  Section  2306(2)(B)  Determination 

One  commenter  recommended  that 
the  sole  basis  for  DOE's  finding  should 
be  the  outcome  of  proceedings 
conducted  by  the  Office  of  the  United 
States  Trade  Representative  under 
section  301  of  the  Trade  Act  of  1974,  as 
amended.  This  commenter  notes  that 
the  Congress  and  the  Executive  Branch 
have  established  a  comprehensive 
system  of  identifying,  evaluating  and 
eliminating  foreign  trade  barriers  under 
section  301.  This  conunenter  argues  that 
such  an  approach  would  ensure  that  all 
concerned  parties  have  an  opportimity 
to  express  views;  would  ensiue 
predictable  results;  and  would  ensure 
that  DOE's  finding  supports  U.S. 
market-opening  efforts.  Another 
commenter  argued  that  EKDE  should 
consider  evidence  of  compUance  or 


non-compliance  with  laws  and 
international  agreements  affecting  trade, 
and  should  not  limit  its  analysis  to  the 
outcome  of  section  301  proceedings. 
DOE  agrees  that  section  301  proceedings 
are  an  important  factor  in  making  the 
necessary  finding,  but  consideration  of 
relevant  evidence  that  is  not  produced 
as  a  result  of  a  section  301  proceeding 
also  is  appropriate. 

One  commenter  urged  IXDE  to 
consider  whether  U.S.-owned  firms 
have  non-discriminatory  market,  access 
in  making  its  determinations.  The 
criteria  contained  in  section  2306(2)(B) 
of  EPACT  address  comparable  access  to 
research  opportimities,  comparable 
investment  opportimities  and  adequate 
and  effective  intellectual  property 
protections.  Section  23D6(2)(Bj  does  not 
provide  for  DOE  to  consider  whether 
U.S.-owned  firms  have  access  to 
comparable  trade  opportimities  in  the 
relevant  foreign  country. 

E.  Comparable  Access  to  Research 
Opportunities 

One  commenter  stated  that  it  would 
defy  common  sense  to  find  that  a  parent 
company  incorporated  in  a  counti^  with 
no  similar  research  program  satisfies  the 
requirements  of  section  2306.  At  the 
public  hearing,  the  same  commenter 
stated  that  section  2306  of  EPACT 
requires  DOE  to  disqualify  any 
applicant  if  the  applicant  is 
headquartered  in  a  country  that  has  no 
comparable  research  program. 

Section  2306(2)(B)  directs  DOE  to 
consider  whether  a  foreign  country 
affords  U.S.  companies  "opportimities. 
comparable  to  those  afforded  to  any 
other  company,  to  participate  in  any 
joint  venture  similar  to  those  authorized 
under  this  Act."  42  U.S.C.  13525(2KB). 
This  finding  relates  to  whether  there  is 
discrimination  against  U.S.-owned  firms 
relative  to  other  firms  with  regard  to 
access  to  any  foreign-govemment- 
sponsored  programs  comparable  to 
those  covered  under  EPACT.  The  law 
does  not  provide  for  a  finding  that  a 
foreign  coimtry  has  comparable  energy 
research  and  development  programs. 

F.  Comparable  Access  to  Investment 
Opportunities 

One'  commenter  stated  that  DOE 
should  not  limit  its  review  to  whether 
U.S.-owned  firms  have  a  legal  right  to 
foreign  investment  opportimities  under 
international  agreements.  The 
commenter  stated  that  DOE  should  not 
find  an  affected  applicant  eligible  to 
participate  in  a  DOE  covered  program 
unless  U.S.  firms  have  actual 
investment  opportunities  in  the  country 
of  the  applicant's  parent  company  that 
are  comparable  to  the  opportunities 


available  to  foreign  investors  in  the 
United  States.  Another  commenter 
stated  that  DOE's  main  source  of 
information  on  investment  barriers 
should  be  the  National  Trade  Estimates 
Report  on  Foreign  Trade  Barriers 
published  annually  by  the  Office  of  the 
United  States  Trade  Representative. 

Section  2306(2)(B)  provides  that  DOE 
must  determine  whether  ihe  country 
"affords  to  United  States-owned 
companies  local  investment 
opportunities  comparable  to  those 
afforded  to  any  other  company."  42 
U.S.C.  13525(2)(B).  DOE  will  consider 
available  information  on  the  legal 
regimes  and  de  facto  practices  governing 
foreign  investment  in  relevant  countries. 
The  statement  of  policy  states  that  DOE 
may  consider  obligations  of  the  country 
involved  and  local  investment 
opportunities  afforded  to  U.S.-owned 
companies  in  that  country.  DOE  will 
consult  with  other  Federal  government 
agencies,  as  appropriate. 

G.  Protection  of  Intellectual  Property 
Rights 

One  commenter  stated  that  DOE 
should  use  the  armual  National  Trade 
Estimate  Reports  on  Foreign  Trade 
Barriere  published  by  the  Office  of  the 
U.S.  Trade  Representative  as  a  main 
source  of  information  concerning 
foreign  government  practices  related  to 
the  protection  of  the  intellectual 
property  rights  of  U.S.-owned 
companies.  The  commenter 
reconunended  that  DOE  use  the  reports 
to  allow  foreign-owned  companies  to 
know  whether  or  not  they  are  likely  to 
be  ehgible  to  participate  in  such 
programs  prior  to  submitting  an 
application.  Two  commenters 
recommended  that  DOE  work  with  other 
federal  agencies  to  ensure  that  DOE's 
policy  is  implemented  in  a  manner  that 
is  predictable  and  consistent  with  U.S. 
Government  trade  policies,  including 
intellectual  property  rights  protection. 
Section  600.505  allows  DOE  to  consider 
any  information  related  to  the 
protection  of  intellectual  property  rights 
of  U.S.-owned  companies  and  to  seek 
and  consider  advice  from  other  federal 
agencies  concerning  such  information, 
as  appropriate.  To  promote  consistency, 
DOE  has  considered  information  on 
intellectual  property  rights  protection 
developed  by  other  federal  agencies  and 
has  consulted  with  appropriate  federal 
agencies  in  applying  the  section 
2306(2)(B)  standards.  DOE  intends  to 
continue  this  practice. 

H.  Administrative  Issues 

DOE  received  several  comments 
concerning  the  "burden"  of 
requirements  established  in  the 


proposed  rulemaking  imposed  on 
applicants.  One  commenter  expressed 
the  view  that  DOE  should  avoid  the 
imposition  of  requiiements  which  divert 
scarce  research  and  development 
resources  to  purposes  of  administration. 
This  commenter  also  took  issue  with  the 
proposed  certification  procedures 
including  tiiose  set  forth  at  §  600.504(d) 
calling  for  a  certification  of  status  as  a 
"United  States-owned  company."  The 
commenter  viewed  these  requirements 
as  overly  legalistic  and  creating  an 
unnecessary  administrative  burden  and 
expense.  The  Department  agrees  that  the 
administrative  burden  wi  applicants  in 
complying  with  the  requirements  of 
section  2306  should  be  minimized 
wherever  possible.  The  Department  has 
modified  §600.504  (b)  and  (c)  to 
provide  for  representations  as  opposed 
to  certifications  concerning  ownership 
status  and  other  factors.  This  approach 
will  allow  the  applicant  to  demonstrate 
eligibility  while  minimizing  any 
administrative  burden  or  added 
expense. 

•  Another  commenter,  also  urging  that 
the  administrative  burden  of  complying 
with  section  2306  should  be  minimized, 
argued  that  there  is  no  reason  to  impose 
section  2306  requirements  on  firms 
meeting  the  definition  of  "small 
business"  under  the  regulations  of  the 
Small  Business  Administration  (SBA) 
because  such  firms,  to  be  approved  as  a 
small  business  by  SBA,  must  aheady 
meet  most  of  the  requirements  of  section 
2306.  The  Department  does  not  agree 
that  qualifying  for  small  business  status 
is  equivalent  to  satisfying  the  eligibility 
criteria  of  section  2306.  Compare  13 
CFR  §  121.403  with  42  U.S.C.  13525. 
However,  DOE  sought  comment  on  how 
it  should  make  the  required  section 
2306  determination  in  the  context  of 
relatively  small  financial  assistance 
awards.  DOE  suggested  that  one 
possible  alternative  would  be  to  ask 
applicants  for  awards  below  $100,000  to 
certify  that  they  satisfy  all  the  eUgibihty 
requirements  of  section  2306  (1)  and 
(2)(A).  The  Department,  in 
implementing  this  poUcy  statement, 
expects  to  establish  such  self- 
certification  procedures  to  minimize  the 
compli-ance  burden  for  awards  of  less 
than  $100,000.  Guidance  on  the 
procedures  for  estabUshing  eUgibility  is 
available  from  the  DOE  Office  of 
Procurement  and  Assistance 
Management  (202-586-8613). 

m.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  to  be  a  "significant 
regulatory  action"  under  Executive 


Order  12866,  "Regulatory  Plaiming  and 
Review,"  58  FR  51735  (October  4, 1993). 
Accordingly,  today's  action  was 
reviewed  by  the  Office  of  Information 
and  Regulatory  Affairs.  Today's  action 
and  any  other  documents  submitted  to 
OIRA  for  review  have  been  made  a  part 
of  the  rulemaking  record  and  are 
available  for  public  review  as  provided 
in  the  Supplementary  Information 
section  of  this  rule. 

B.  Review  Under  Paperwork  Reduction 
Act 

No  new  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq., 
are  imposed  by  today's  regulatory 
action. 

C.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  Energy  has  established  regulations  for 
its  compliance  with  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Pursuant  to 
appendix  A  of  subpart  D  of  10  CFR  part 
1021,  the  Department  has  determined 
that  today's  regulatory  action  is 
categorically  exempt  as  a  procedural 
rule  for  implementation  of  statutory 
requirements. 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  52  FR  41685 
(October  30, 1967),  requires  that  rules  be 
reviewed  for  any  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  Today's  action  interprets 
the  section  2306  eligibility  requirements 
to  be  inapplicable  to  State  applications 
for  financial  assistance.  Therefore,  the 
Department  has  determined  that  they 
will  not  have  a  substantial  direct  effect 
on  the  institutional  interests  or 
traditional  functions  of  States. 

E.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations.  These  requirements, 
set  forth  in  section  2  (a)  and  (b)(2), 
include  eliminating  drafting  errors  and 
needless  ambiguity,  drafting  the 
regulations  to  minimize  litigation, 
providing  clear  and  certain  legal 
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standards  for  afiiacted  legal  conduct,  and 
promoting  simplification  and  biuden 
reduction.  Agencies  are  also  instructed 
to  make  every  reatonable  effort  to 
ensure  that  regulations  define  key  terms 
and  axe  clear  on  such  matters  as 
exhaustion  of  adiiinistrative  remedies 
and  preemption.  The  Department 
certifies  that  today's  regulatory  action 
meets  the  requirements  of  section  2  (a) 
and  (b)(2)  of  ExecuUve  Order  12778. 

Issued  in  Washington,  DC.  on  this  13th  day 
of  December  1995. 
DuW.Reichar. 
Acting  Assistant  Swfetaryfor  Policy. 

For  the  reasons  stated  in  the 
preamble,  part  600  of  title  10, 
Subchapter  H  of  the  Code  of  Federal 
Regulations  is  amf  nded  as  set  forth 
below: 


PART600-FINA 
RULES 


MCtAL 


ASSISTANCE 


1.  The  authority  citation  for  part  600 
is  revised  to  read  as  follows: 

Ai^ierily:  42  U.SJC  7254,  7256, 13525;  31 
U.S.C  6301-6308,  unless  otherwise  noted. 

2.  New  subpart  F.  consisting  of 

§§  600.500  through  600.505,  is  added  to 
read  as  follows: 

Sul>pMt  F— Eligil>ii%  Delannination  for 
Certain  Hnancial  Aeetotanc*  Program*— 
Genaral  atalMiMnt  M  Policy 

Sec.  I 

600.500  Purpose  add  scope. 

600.501  Definitionl. 

600.502  What  must  DOE  determine. 

600.503  Determinisg  the  economic  interest 
of  the  United  States. 

600.504  Inibnnatiop  an  applicant  must 
submit 

600.505  Other  information  DC%  may 
consider. 

Subpert  F— Eligibility  Determination 
for  Certain  nnandal  Aeelelance 
Programe—QenerBl  Statement  of 
Policy 

f  000500    Purpoaektdaoope. 

This  subpart  implements  section  2306 
of  the  Energy  Poliqy  Act  of  1992, 42 
U.S.C.  13525.  and  sets  forth  a  general 
statement  of  policy,  including 
procedures  and  inferpretations,  for  the 
guidance  of  imple^ienting  DOE  officials 
in  making  mandatory  pre-award 
determinations  of  Eligibility  for 
financial  assistance  imder  Titles  XX 
through  XXm  of  that  Act 

1600501    DeflnitkM^ 

The  definitions  1^  §  600.3  of  this  part, 
including  the  defiiiition  of  the  term 
"financial  assistants,"  are  applicable  to 
this  subpart.  In  ad(^tion,  as  used  in  this 
subpart: 


Act  means  the  Energy  Policy  Act  of 
1992. 

Compony  means  any  business  endty 
other  than  an  organization  of  the  type 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954  (26 
U.S.C.  §501  (c)(3)). 

Covered  program  means  a  program 
under  Titles  XX  through  XXIII  of  the 
Act.  (A  list  of  covered  programs, 
updated  periodically  as  appropriate,  is 
maintained  and  published  by  the 
Department  of  Energy.) 

Parent  company  vaeaixs  a  company 
that: 

(1)  Exercises  ultimate  ownership  of 
the  applicant  company  either  directly, 
by  ownership  of  a  majority  of  that 
company's  voting  seciuities.  or 
indirectly,  by  control  over  a  majority  of 
that  company's  voting  securities 
through  one  or  more  intermediate 
subsidiary  companies  or  otherwise,  and 

(2)  Is  not  itself  subject  to  the  ultimate 
ownership  control  of  another  company. 

United  States  means  the  several 
States,  the  District  of  Columbia,  and  all 
commonwealths,  territories,  and 
possessions  of  the  United  States. 

United  States-owned  company  means: 

(1)  A  company  that  has  majority 
ownership  by  individuals  who  are 
citizens  of  the  United  States,  or 

(2)  A  company  organized  under  the 
laws  of  a  State  that  either  has  no  parent 
company  or  has  a  parent  company 
organized  imder  the  laws  of  a  State. 

Voting  security  has  the  meaning  given 
the  term  in  the  Public  Utility  Holding 
Company  Act  (15  U.S.C.  15b(17)). 

I00O502   What  muat  DOE  determine. 

A  company  shall  be  eligible  to  receive 
an  award  of  financial  assistance  under 
a  covered  program  only  if  DOE  finds 
that— 

(a)  Consistent  with  §  600.503,  the 
company's  participmtion  in  a  covered 
program  would  be  in  the  economic 
interest  of  the  United  States:  and 

(b)  The  company  is  either— 

(1)  A  United  States-owned  company; 
or 

(2)  Incorporated  or  organized  under 
the  laws  of  any  State  and  has  a  ptarent 
company  which  is  incorporated  or 
organized  imder  the  laws  of  a  coimtry 
which — 

(i)  Affords  to  the  United  States-owned 
companies  opportunities,  comparable  to 
those  afforded  to  any  other  company,  to 
participate  in  any  joint  venture  similar 
to  those  authorized  imder  the  Act; 

(ii)  Affords  to  United  States-owned 
companies  local  investment 
opportunities  comparable  to  those 
afforded  to  any  other  company;  and 

(iii)  Affords  adequate  and  effective 
protection  for  the  intellectual  property 


rights  of  United  States-owned 
companies. 

1600503    Dotemnining  the  economic 
mtare^  of  the  UnitMl  Stales. 

In  determining  whether  participation 
of  an  applicant  company  in  a  covered 
program  woiUd  be  in  the  economic 
interest  of  the  .United  States  under 
§  600.502(a),  DOE  may  consider  any 
evidence  showing  that  a  financial 
assistance  award  would  be  in  the 
economic  interest  of  the  United  States 
including,  but  not  limited  to— 

(a)  Investments  by  the  applicant 
company  and  its  affiliates  in  the  United 
States  in  research,  development,  and 
manufacturing  (including,  for  example, 
the  manufacture  of  major  components  or 
subassemblies  in  the  United  States); 

(b)  Significant  contributions  to 
employment  in  the  United  States  by  the 
applicant  company  and  its  affiliates: 
and 

(c)  An  agreement  by  the  applicant 
company,  with  respect  to  any 
technology  arising  from  the  financial 
assistance  being  sought — 

(1)  To  promote  the  manufacture 
within  the  United  States  of  products 
resulting  from  that  technology  (taking 
into  account  the  goals  of  promoting  the 
competitiveness  of  United  States 
industry);  and 

(2)  To  procure  parts  and  materials 
bom  competitive  suppliers. 

§  600504    Information  an  applicant  must 
submit 

(a)  Any  applicant  for  financial 
assistance  under  a  covered  program 
shall  submit  with  the  application  for 
financial  assistance,  or  at  such  later  time 
as  may  be  specified  by  DOE,  evidence 

.  for  DOE  to  consider  in  making  findings 
required  under  §  600.502(a)  and 
findings  concerning  ownership  status 
under  §  600.502(b). 

(b)  If  an  applicant  for  financial 
assistance  is  submitting  evidence 
relating  to  future  undertakings,  such  as 
an  agreement  under  §  600.503(c)  to 
promote  manufacture  in  the  United 
States  of  products  resulting  from  a 
technology  developed  with  financial 
assistance  or  to  prociue  parts  and 
materials  from  competitive  suppliers, 
the  applicant  shall  submit  a 
representation  affirming  acceptance  of 
these  undertakings.  The  applicant 
should  also  briefly  describe  its  plans,  if 
any,  for  any  manufacturing  of  products 
arising  from  the  program-supported 
research  and  development,  including 
the  location  where  such  manufacturing 
is  expected  to  occur. 

(c)  If  an  applicant  for  financial 
assistance  is  claiming  to  be  a  United 
States-owned  company,  the  applicant 


must  submit  a  representation  affirming 
that  it  falls  within  the  definition  of  that 
term  provided  in  §600.501. 

(d)  DOEjnay  require  submission  of 
additional  information  deemed 
necessary  to  make  any  portion  of  the 
determination  required  by  §  600.502. 

{600506   Other  Infomnatton  DOE  may 
consider. 

In  making  the  determination  under 
§  600.502(b)(2),  DOE  may— 

(a)  consider  information  on  the 
relevant  international  and  domestic  law 
obligations  of  the  country  of 
incorporation  of  the  parent  company  of 
an  applicant; 

(b)  consider  information  relating  to 
the  policies  and  practices  of  the  country 
of  incorporation  of  the  parent  company 
of  an  applicant  with  respect  to: 

(1)  Tlie  eligibility  criteria  for,  and  the 
experience  of  United  States-owned 
company  participation  in,  energy- 
related  research  and  development 
programs; 

(2)  Local  investment  opportunities 
afforded  to  United  States-owned 
companies;  and 

(3)  Protection  of  intellectual  property 
ri^ts  of  United  States-owned 
companies; 

(c)  seek  and  consider  advice  from 
other  federal  agencies,  as  appropriate; 
and 

(d)  consider  any  publicly  available 
information  in  addition  to  the 
information  provided  by  the  applicant. 
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FEDERAL  ELECTION  COMMISSION 

[Notice  1995-24] 

11CFRf>art110 

Communications  Disclaimer 
Requirements 

AGENCY:  Federal  Election  Commission. 
action:  Final  rule;  announcement  of 
effective  date. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  or  Ms.  Rita  A.  Reimer,  999  E 
Street  NW.,  Washington,  DC  20463, 
(202)  219-3690  or  toll  free  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATKM:  Section 
438(d)  of  Title  2,  United  States  Code, 
requires  that  any  rule  or  regulation 
prescribed  by  the  Commission  to 
implement  Title  2  of  the  United  States 
Code  be  transmitted  to  the  Speaker  of 
the  House  of  Representatives  and  the 
President  of  the  Senate  thirty  legislative 
days  prior  to  final  promulgation.  The 
revisions  to  11  CFR  Part  110  were 
transmitted  to  Congress  on  Oct.  2, 1995. 
Thirty  legislative  days  expired  in  the 
Senate  on  Nov.  28, 1995,  and  in  the 
House  of  Representatives  on  Dec.  5, 
1995. 

The  Commission  subsequently 
published  a  corrections  notice  to  the 
preamble  of  these  rules.  The  Speaker  of 
the  House  of  Representatives  and  the 
President  of  the  Senate  were  notified  of 
the  correction  notice  on  Nov.  27, 1995. 
The  correction  did  not  affect  the  text  of 
the  rules. 

The  rules  address  the  circumstances 
under  which  a  disclaimer  must  be 
included  on  campaign  communications, 
as  well  as  what  information  must  be 
included  in  the  disclaimer.  The 
correction  notice  deleted  a  potentially 
misleading  reference  to  phone  bank 
activity  that  had  inadvertentiy  been 
included  in  the  Explanation  and 
Justification  to  the  revised  rules. 

Announcement  of  Effective  Date:  11 
CFR  110.11,  as  published  at  60  FR 
52069.  is  effective  as  of  December  20, 
1995. 

Dated:  December  15, 1995. 
Lae  Ann  Elliot, 

Vice  Chairman,  Federal  Election  Commission. 
[FR  Doc.  95-30940  Filed  12-19-95;  8:45  am) 
BILUNO  COOE  STIB-OI-M 


summary:  On  Oct.  5. 1995  (60  FR 
52069),  the  Commission  published  the 
text  of  revised  regulations  governing 
disclaimers  on  campaign 
communications.  On  Nov.  29, 1995,  the 
Commission  published  a  correction  to 
the  preamble  of  the  revised  regulations. 
(60  FR  61199)  11  CFR  Part  110.  These 
regulations  implement  a  provision  of 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended.  The  Commission 
announces  that  these  rules  are  effective 
as  of  December  20, 1995. 
EFFECTIVE  DATE:  December  20, 1995. 


FEDERAL  HOUSING  RNANCE  BOARD 


12  CFR  Part  934 

[No.  95-74] 

Repeal  of  the  Charitable  Contribution 
Limitation  Regulation 

agency:  Federal  Housing  Finance 

Board. 

ACnON:  Final  nUe. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  has  determined 
that  the  making  of  charitable  donations 
is  within  the  corporate  power  of  the 
Federal  Home  Loan  Banks  (FHLBanks) 
and  that  issues  of  safety  and  soundness 


to  which  excessive  donations  might  give 
rise  can  be  adequately  addressed 
through  the  Finance  Board's  FHLBank 
examination  process.  Therefore,  the 
Finance  Board  is  repealing  the 
regulation  that  requires  that  FHLBanks 
obtain  the  approval  of  the  Board  of 
Directors  of  the  Finance  Board  before 
making  charitable  donations  in  excess  of 
$5,000  to  one  organization,  or  $25,000 
total,  during  one  calendar  year.  The 
repeal  of  this  regulation  is  intended  to 
allow  the  FHLBanks  to  use  their  own 
discretion  in  making  such  donations, 
subject  only  to  the  Finance  Board's 
power  to  enforce  standards  of  safety  and 
soundness  in  FHLBank  operations.  This 
result  is  in  keeping  with  the  Finance 
Board^  continuing  effort  to  devolve 
corporate  governance  authority  to  the 
FHLBanks. 

effective  DATE:  December  20, 1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ellen  E.  Hancock.  Assistant  Directed. 
Office  of  Policy  and  Financial 
Reporting,  (202)  406-2906,  or  Janice  A. 
Kaye,  Attorney- Ad  visor.  Office  of 
General  Counsel,  (202)  408-2505, 
Federal  Housing  Finance  Board,  1777  F 
Street  NW..  Washington,  D.C.  20006. 

SUPPLEMENTARY  INFORMATION: 

I.  SUtutory  and  Regulatory  Background 

Section  934.11  of  the  Finance  Board's 
regulations  requires  prior  approval  of 
the  Board  of  Directors  of  the  Finance 
Board,  or  its  designee,  for  charitable 
contributions  by  a  FHLBank  that  exceed 
$5,000  to  one  organization,  or  $25,000 
in  total  during  a  calendar  year.  12  CFR 
934.11.  As  a  result  of  an  ongoing 
internal  review  of  its  regulations,  the 
Finance  Board,  for  the  reasons  set  forth 
below,  has  determined  that  this 
regulation  is  unnecessary.  Accordingly, 
the  Finance  Board  is  repealing  section 

934.11. 

The  substance  of  section  934.11 
originally  appeared  at  section  524.11  of 
the  regulations  of  the  Finance  Board's 
predecessor,  the  Federal  Home  Loan 
Bank  Board  (FHLBB).  la  1959,  the 
FHLBB  promulgated  a  regulation 
prohibiting  the  FHLBanks  frohi  making 
charitable  donations.  See  12  CFR  524.11 
(1959)  (amended).  The  FHLBB  had 
determined  that  a  FHLBank  did  not 
have  the  legal  authority  to  make 
charitable  donations  and,  further, 
wanted  to  prevent  FHLBanks  from 
favoring  some  communities  in  their 
districts  over  others. 

In  1975,  the  FHLBB  reconsidered  its 
position  and  concluded  that  charitable 
donations,  within  reasonable  limits, 
would  further  the  corjKjrate  interests  of 
the  FHLBanks.  See  40  FR  46302  (Oct.  7. 
1975).  Therefore,  the  FHLBB  amended 
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section  524.11  to  peimit  a  FHLBank. 
with  the  approval  of  its  board  of 
directors,  to  make  charitable  dcmatiims 
not  exceeding  $1,000  to  one 
organization,  or  $5^000  in  total  in  a 
cakndar  year.  See  t2  CFR  524.11  (1976) 
(amended).  Exceptions  to  these  annual 
limits  required  pri^  approval  of  the 
FHLBB's  OfBce  of  piffMct  Banks.  Id. 

Recognizing  the  effscts  of  inflation  on 
the  dollar  limits  it  kad  set  in  1975.  the 
FHLBB  in  1987  raised  the  annual  limit 
on  individual  danaUons  to  $5,000  and 
on  aggregate  donations  to  $25,000.  See 
52  FR  49381  (Dec  il.  1987). 

With  the  dissohifon  of  the  FHLBB 
and  the  estaUishmnit  of  the  Finance 
Board  in  1989,  see  nnandal  Institutions 
Refioim,  Recovoy,  and  Enforcement  Act 
of  1989,  Public  La\^  101-73.  §  401.^103 
Stat  183  (Aug.  9. 1989)  (codified  at  12 
U.S.C  1437  note),  aaction  524.11  was 
redesignated  as  section  934.11  of  the 
Finance  Board's  regulations.  See  54  FR 
36759  (Sept  5. 1989).  In  1990.  the 
Finance  Board  amended  section  934.11 
to  require  prior  apptoval  of  the  Board  of 
Directors  of  the  Finlmce  Board,  or  its 
designee,  for  exceptions  to  the  annual 
dollu  limitations  on  FHLBank 
charitable  donations.  See  55  FR  2229 
(Jan.  23, 1990).  Sinqe  that  time,  the 
Finance  Board  has  soutinely  approved 
reqiiests  from  the  FlILBanks  for 
exceptions  to  the  uilnual  charitable 
donations  limitatioii. 

ILAnalysis  of  the  Proposed  Role 

The  Finance  Board  has  determined 
that  the  general  corporate  powers 
granted  to  the  FHLBanks  pursuant  to 
section  12(a)  of  the  Federal  Home  Loan 
Bank  Act  (Bank  Act),  see  12  U.S.C. 
1432(a).  include  the  power  to  make 
charitable  donations.  Section  12(a) 
provides  that  each  FHLBank  "shall  have 
all  such  incidental  jjfowen,  not 
inconsistent  with  the  provisions  of  this 
chapter,  as  are  custctnary  and  usual  in 
corporations  generally."  Id.  Under  the 
statutes  and  common  law  of  most  states, 
corporations  generally  enjoy  the  power 
to  make  donations  fer  chmitable, 
scientific,  or  educational  purposes.  See 
183  Am.  Jur.  2d  Coiporations  Section 
2902  (1985).  Corporations  may  support 
charities  important  to  the  welfare  of  the 
commimities  in  whiph  they  do  business. 
Id.  Thus,  the  FHLBanks  have  statutory 
authority  to  make  donations  to  charities 
in  the  communities  ^ey  serve  as  a 
"customary  and  usual"  corporate 
power.  See  id.;  12  UiS.C.  1432(a).  There 
is  no  statutory  provision  that  otherwise 
would  require  Finaqce  Board  approval 
of  such  donations,    j 

Because  the  FHLBIanks  have  authority 
under  the  Bank  Act  to  make  charitable 
donations  and  because  the  Bank  Act  and 


the  regulations  do  not  x>ther%vis8  address 
the  issue,  repeal  of  sectirai  934.11  of  the 
Finance  Board's  regulations  would  not 
prevent  the  FHLBanks  from  malring 
such  donatiaos.  In  addition,  the  repeal 
of  section  934.11  would  not  afiiect 
Finance  Board  oversight  of  FHLBank 
charitable  donations.  The  FHLBank's 
statutory  authority  to  make  charitable 
donations  stiU  would  be  subject  to 
standards  of  reasonableness  and 
financial  safety  and  soundness  enforced 
by  the  Finance  Board,  as  well  as  any 
other  limitations  the  Finance  Board  may 
decide  to  impose.  See  12  U.S.C. 
1422a(a)(3).  1422b(a)(l),  1432(a). 

The  Finance  Board  and  the  FHLBanks 
have  been  considering  ways  to  transfer 
a  variety  of  governance  responsibilities 
from  the  Finance  Board  to  the 
FHLBanks  since  the  completirai  of 
studies  required  by  the  Housing  and 
Community  Development  Act  of  1992. 
Pub.  L.  No.  102-550.  106  Stat.  3672 
(Oct.  28, 1992),  which  concluded  that 
the  FHLBanks  should  be  allowed  broad 
discretion  to  manage  their  corporate 
affeirs  as  Ions  as  they  comply  with  the 
Bank  Act  and  Finance  Bond 
regulations.  Finance  Board  and 
FHLBank  staff  have  identified  approval 
of  all  charitable  donations  as  one  of  the 
governance  responsibilities  that  should 
be  devolved  from  the  Finance  Board  to 
the  FHLBanks.  Repeal  of  section  934.11 
would  effect  the  devolution  of  this 
authority. 

Repeal  of  section  934.11  of  the 
Finance  Board's  regulations  also  will  be 
consistent  with  the  goal  of  the  Vice 
President's  National  Performance 
Review  to  reduce  the  total  niunber  of 
regulations  of 'executive  agencies.  See 
Report  of  the  National  Performance 
Review  32-33  (Sept.  17, 1993);  E.O. 
12,861.  58  FR  48255  (Sept.  14. 1993). 

For  the  foregoing  reasons,  the  Finance 
Board  has  determined  that  section 
934.11  of  its  regulations  is  no  longer 
necessary.  Accordingly,  the  Finance 
Board  has  decided  to  repeal  section 
934.11  of  its  regulations,  pursuant  to  its 
general  rulemaking  authority  under 
section  2B(a)(l)  of  the  Bank  Act.  See  12 
U.S.C.  1422b(a)(l). 

m.  Administrative  Procedure  Act 

Because  this  final  rule  merely  repeals 
a  provision  of  the  Finance  Board's 
regulations  that  is  burdensome  to  the 
FHLBanks  and  will  have  no  adverse 
affect  on  the  public,  the  Finance  Board, 
for  good  cause,  finds  that  the  notice  and 
public  comment  procedure  is 
unnecessary  in  this  instance.  Therefore, 
for  good  cause  shown  under  5  U.S.C. 
553{b){B),  this  rule  is  exempt  from  the 
notice  and  comment  requirements  of  the 
Administrative  Procedure  Act.  as  well 


as  from  the  30-day  delay  in  the  effective 
date  under  5  U.S.C.  553(d)(3). 

IV.  Regulatory  FlexIbiUty  Ad 

Because  this  final  rule  repeals  a 
restrictive  provision  of  the  Board's 
regulations,  it  will  not  impose  any 
regulatory  requirements  on  small 
entities.  'Therefore,  in  accordance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq..  the 
Finance  Board  hereby  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number 'of  small  entitles.  Id.  section 
605(b). 

List  of  Sui^ectB  in  12  CFR  Part  934 

Federal  home  loan  banks,  securities, 
surety  bonds. 

Accordingly,  the  Federal  Housing 
Finance  Boud  hereby  amends  Chapter 
K.  TlUe  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  934-OPERATIONS  OF  THE 
BANKS 

l.The  authority  citation  for  Part  934  is 
revised  to  read  as  follows: 

AnOority:  12  U.S.C.  1422b,  1442. 

1934.11    [RemovecQ 
2.Section  934.11  is  removed. 

ff934.12  through  934.15    [Redeaignatad  as 
H  934.1 1  through  934.14] 

3.Sections  934.12  through  934.15  are 
redesignated  as  §§934.11  through 
934.14,  respectively. 

Dated:  December  8, 1995. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Moniaoii, 
Chairman. 

[FR  Doc.  9S-30517  Filed  12-19-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  95-8W-28-AD;  Amendment 
39-9467;  AD  95-26-09] 

AInworthlness  Directivee:  Sikorsky 
Aircraft-manufactured  Model  CH-d4A, 
CH-34C.  H-34A,  HH-34J.  HSS-1.  HSS- 
1N.  HUS-1.  SH-34J.  UH-34D.  UH-34E, 
and  UH-34J  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 


applicable  to  Sikorsky  Aircraft- 
manufactured  Model  CH-34A,  CH-34C, 
H-34A,  HH-34J,  HSS-1.  HSS-lN. 
HUS-1.  SH-34J,  UH-34D,  UH-34E,  and 
UH-34J  helicopters.  This  action  reqidres 
initial  and  repetitive  magnetic  particle 
inspections  of  the  main  rotor  shaft 
(shaft)  for  cracks,  and  defines  power 
limitations  for  certain  helicopter 
operations.  This  amendment  is 
prompted  by  a  recent  accident  in  which 
a  shaft  failed,  resulting  in  loss  of  power. 
Subsequent  inspections  on  other  aircraft 
of  the  same  type  revealed  cracks  in  foiu- 
additional  shafts.  The  actions  specified 
in  this  AD  are  intended  to  prevent 
failure  of  the  shaft,  loss  of  power  to  the 
rotor  system,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  January  4, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  20, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-SW-28-AD.  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  X.  Walsh,  Aerospace  Engineer, 
FAA,  Boston  Aircraft  Certification 
OfBce,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5299, 
telephone  (617)  236-7158,  fax  (617) 
238-7199. 

SUPPl^MENTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  that  is 
applicable  to  Sikorsky  Aircraft- 
manufactured  Model  CH-34A,  CH-34C, 
H-34A,  HH-34J,  HSS-1.  HSS-lN, 
HUS-1,  SH-34J,  UH-34D.  UH-34E,  and 
UH-34J  helicopters  with  shaft  assembly, 
part  number  (P/N)  S1635-20059-2, 
installed.  This  AD  is  prompted  by  an 
accident  in  which  the  failure  of  a  shaft 
resulted  in  the  crash  of  a  helicopter. 
Since  that  accident,  inspections  have 
revealed  cracks  in  four  additional  shafts. 
The  shaft  transmits  power  to  the  main 
rotor  system  to  provide  lift  for  the 
helicopter.  Failiue  of  this  shaft  results 
in  loss  of  power  to  the  main  rotor 
system  and  subsequent  loss  of  control  of 
the  helicopter.  Due  to  the  criticallty  of 
the  shaft,  this  AD  must  be  issued 
immediately  to  correct  an  imsafe 
condition  in  the  affected  helicopters. 
Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Sikorsky  Aircraft- 
manufactured  Model  CH-34A,  CH-34C, 
H-34A,  HH-34J,  HSS-1,  HSS-lN. 
HUS-1.  SH-34J.  UH-34D.  UH-34E,  and 
UH-34J  helicopters  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  failure  of  the  shaft,  loss  of 


power  to  the  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires 
determining  the  operational  cycles-per- 
hour  on  the  helicopter,  removing  the 
shaft  assembly  from  the  main  gear  box, 
and  inspecting  the  shaft  for  cracks  using 
a  magnetic  particle  inspection  method 
within  the  next  50  hours  time-in-service 
(TIS).  Following  this  initial  inspection, 
repetitive  magnetic  particle  inspections 
are  required.  Additionally,  this  AD 
prescribes  operating  limitations  for 
certain  helicopter  operations. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  Impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  nximber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimlcatlons  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
intesested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-SW-2&-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regxilatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113. 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  95-26-09  Federico  Helicopters;  Invest  in 
Opportunities,  Inc.;  Orlando  Helicopter 
Airways;  Consolidated  Air  Crane,  Inc.; 
and  Pacific  Aviation,  Inc.:  Amendment 
39-9467.  Docket  No.  95-SW-28-AD 
Applicability:  Sikorsky  Aircraft- 
manufactured  Model  CH-34A,  CH-34C.  H- 
34A,  HH-34J,  HSS-1,  HSS-lN.  HUS-1,  SH- 
34).  UH-34D.  UH-34E,  and  UH-34J 
helicopters  with  main  rotor  shaft  assembly 
(shafl  assembly),  part  number  (P/N)  S1635- 
20059-2,  installed,  certificated  in  any 
category. 
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N«l»  1:  The  thafk  psaambly  consistB  of  a 
mMn  rotor  abaft.  P/ll  S1635-200S9;  an  upper 
end  phig,  P/N  Sl63i-20153;  and  a  lower  end 
plug.  P/N  Sl63S-2(«54.  The  shaft  aaaembly 
P/N  (S1S3S-20059-^)  is  mariced  on  the  edge 
of  the  main  robot  shaft  lower  flange. 

Note  2:  This  AO  a)>pUes  to  each  helicopter 
identifled  in  the  preceding  applic^ility 
proviaioa.  leganUaaf  of  whettior  it  has  been 
modified,  altered,  of  repaired  in  the  area 
subject  to  the  requirkments  of  this  AD.  Fat 
helicopters  that  havi  been  modified,  altered, 
or  repaired  so  that  t|e  performance  of  the 
requirements  of  thlsl AO  is  afEacted.  the 
ownar/merator  mu4  use  tb*  authcnity 
povideain  paragraf  h  (j)  to  request  approval 
Dom  the  FAA.  This  $ppmni  may  addms 
either  no  action,  if  tie  current  configuration 
eliminates  the  unaaft  conditi<n,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  jin  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  ad4rassed  by  this  AD.  In  no 
case  does  the  presenile  of  any  modification, 
alteration,  or  repair  femove  any  helicopter 
from  the  applicabili^  of  this  AD. 

Complkuice:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  failure  of  the  main  rotor  shaft 
Cshaft],  loss  of  power  to  the  rotor  system,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  follokving: 

(a)  From  available  [helicopter  records, 
determine  the  maximum  mmiber  of  actual 
operational  cycla»-p#r-bour  of  the  current 
shaft  assembly  sinceiinstallation.  An 
operational  cycle  is  defined  as  one 
turnaround  (externa^  lift  cycle)  fiw  external 
load  operations,  and  as  one  takeoff  and  one 
landing  for  internal  load  operations.  A 
turnaround  is  defined  as  picking  up  an 
external  load,  transportins  that  load  to  a 
drop-off  point,  releasing  ue  load,  and  flying 
to  the  next  load  pickbp  point.  If  the 
maximum  number  of  actual  operational 
cydes-par-hour  canilDt  be  determined,  use 
2S-operational  cydef-per-hour  as  the 
maximum  operational  cydea-per-hour  for 
purposes  of  this  AD.  ptocord  the  determined 
number  of  operation^  usage  cycles-per-hour 
of  the  shaft  assembly  in  the  appropriate 
aircraft  maintenance  records. 

(1)  If  the  maximtua  operational  cycles-i>er- 
hour  has  ever  equaled  or  exceeded  20  cycles- 
per-hour.  inspect  in  accordance  with 
paragraph  (b)  of  this  AD  within  the  next  50 
hours  time-in-servica  (TIS),  unless  previously 
accomplished  within  the  last  200  hours  TIS. 

(2)  If  the  maximim]  operational  cycles-per- 
hour  has  never  exceeded  19  cydes-per-hour, 
inspect  the  shaft  in  accordance  with 
paragraph  (b)  of  this  AD  within  the  next  50 
hours  TIS.  unless  previously  accomplished. 

(b)  Remove  the  shaft  assembly.  P/N  S1635- 
20059-2.  from  the  main  gear  box.  Remove  the 
upper  end  plug,  P/N  B1635-20153.  and  lower 
end  plug.  P/N  S1635^20154.  from  the  shaft 
assembly,  and  condu|:t  a  magnetic  particle 
inspection  (MPI)  of  t^e  shaft  for  cracks  in 
accOTdance  with  MIIf^TI>-1949  or  ASTM  E- 
1444.  Pay  particular  attention  to  the  inside 
diameter  of  the  0.7515  -  0.7510-inch  diameter 
dowel  pin  holes  in  the  flange  and  adjacent 
flange  surfaces. 

Note  3:  Section  2Dlof  Sikorsky  Aircraft 
Alert  Service  Bulletia  58B35-34,  dated  June 


9, 1995,  contains  a  procedure  for  conducting 
a  MPI  of  the  shaft  (in  agreement  writh  MO.- 
STD-1949  or  ASTM  E-1444). 

(c)  Conduct  repetitive  MPI's  of  the  sh^  for 
cradcs  as  follows: 

(1)  If  the  maximum  operational  cydes-per- 
hour  has  ever  equaled  or  exceeded  20  cydes- 
per-hour,  repeat  the  MPI  at  intervals  not  to 
exceed  250  hours  TIS  from  the  date  of  the 
last  inspection. 

(2)  If  the  maximum  operational  cycles-per- 
hour  exceeds  6  cydes-per-hour.  but  has 
always  been  less  than  20  cycles-per-hour, 
repeat  the  MPI  at  1.250  hours  TIS,  and 
thereafter  at  imervala  not  to  exceed  250  hours 
TIS  frxHU  the  date  of  the  last  inspection.  If  the 
last  inspection  was  accomplished  between 
1,000  hours  TIS  and  1.250  hours  TIS.  begin 
the  repetitive  inspections  within  250  houn 
TIS  from  the  date  of  the  last  inspection 
instead  of  at  1,250  hours  TIS. 

(3)  If  the  maximum  operational  cycles-per- 
hour  has  never  exceeded  6  cydes-per-hour, 
repeat  the  MPI  at  1.250  hours  TIS.  If  the  last 
inspection  was  accomplished  between  1.000 
hours  TIS  and  1,250  hours  TIS.  repeat  the 
MPI  within  250  hours  TIS  firan  the  date  of 
the  last  inspection  instead  of  at  1,250  hours 
TIS. 

(d)  Report  all  inspection  results  to  the 
Manager.  Boston  Aircraft  Certification  Office, 
using  the  Attachment  provided  later  in  this 
AD.  Reporting  requirements  have  been 
approved  by  the  Office  of  Management  and 
Budget  and  assigned  OMB  control  number 
2120-0056. 

(e)  If  no  crack  is  discovered,  replace  the 
upper  and  lower  end  plugs  into  the  shaft  and 
reinstall  the  shaft  assembly  into  the  main 
gearbox. 

(f)  If  any  crack  is  discovered  or  on  or  before 
the  shaft  assembly  reaches  2.500  hours  TIS, 
replace  the  shaft  assembly  with  an  airworthy 
shaft  assembly,  P/N  Si  635-20059-2.  If  the 
replacement  shaft  has  previously  been  in 
service,  determine  the  nuKimnTn  operational 
cydes-per-hoiff  in  accordance  with 
paragraph  (a)  and  inspect  in  accordance  with 
this  AD. 

Note  4:  In  accordance  with  the  applicable 
maintenance  manual,  2,500  hours  TIS  is  the 
mandatory  retirement  life  for  the  shaft 
assembly,  P/N  S1635-20059-2. 

(g)  If  the  main  rotor  shaft  assembly 
installed  on  the  helicopter  has  ever  equaled 
or  exceeded  20  or  more  operational  cycles- 
per-hour.  insert  the  following  restrictions 
into  the  Limitations  section  of  the  Rotorcraft 
Flight  Manual: 

(1)  For  turbine  engine  installations:  "The 
main  rotor  shaft  assembly  installed  on  this 
helicopter  has  been  operated  at  20  or  mora 
cycles-per-hour.  Engine  power  is  restricted  to 
maximum  continuous  power  at  93%Nf. 
Takeoff  power  operations  are  prohibited." 

(2)  For  reciprocating  engine  instellations: 
"The  main  rotor  shaft  assembly  installed  on 
this  helicopter  has  been  operated  at  20  or 
mora  cycle8-f)er-hour.  Engine  power  is 
restricted  to  maximum  continuous  power  at 
2.500  RPM.  Takeoff  power  operations  are 
prohibited." 

(h)  If  the  main  rotor  shaft  assembly 
installed  on  the  helicopter  has  ever  equaled 
or  exceeded  20  or  more  of>eretional  cycles- 
per-hour,  install  on  the  instrument  panel. 


adjacent  to  the  pilot's  engine  (Nr  or  RPM) 
tachometer,  toiquemeter.  or  manifold 
presaure  gauges,  a  placard  made  elf  material 
that  is  ix>t  easily  erased,  disfigured,  or 
obscured  that  contains  the  following 
statement  in  lettering  of  0.2  inch  minimum 
height  and  steted  in  one  or  two  lines: 

(1)  For  turbine  engine  installations: 
"MAX  PWR:  101%  Q  AT  93%  N," 

(2)  For  radprocating  engine  installationsr 
"MAX  PWR:  47.5  IN.  HG  AT  2,500  RPM" 

(i)  Continue  to  reccnd  operational  cydes- 
per-hour  of  the  shaft  assembly  in  the 
appropriate  maintenance  records.  If 
operatfonal  cydes-per-hour  increases  on  an 
affected  shaft  assembly  to  the  extent  that  it 
places  the  shaft  assembly  into  a  higher 
cycles-per-hour  usage  group,  the  applicable 
requirraaente  and  limitations  contained  in 
this  AO  for  the  higher  usage  group  apply  to 
that  shaft  assembly.  A  replacement  shaft 
assembly  must  comply  with  all  requiremente 
and  limitations  of  this  AD  as  applicable.  If 
the  number  of  operational  cycles-per-hour 
determined  for  a  replacement  shaft  assembly 
does  not  equal  or  exceed  20  cycles-per-hour, 
the  Rotorcraft  Flight  Manual  limitation 
spedfied  in  paragraph  (g)  and  the  placard 
required  by  paragraph  (h)  may  be  removed. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Offlce. 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office,  FAA,  New 
England  Region.  Operetora  shall  submit  their 
requeste  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Boston  Aircraft  Certification  Office. 

(k)  Special  flight  permits  may  be  issued  in 
accordance  «vith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(1)  This  amendment  becomes  effective  on 
January  4, 1996. 

Attachment 

Inspection  Resolte  Report 

The  following  information  must  be 
reported  as  soon  as  possible,  but  no  later  than 
7  days  after  inspection,  to:  Manager,  Boston 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  Aircraft  Certification 
Service,  Federal  Aviation  Administration,  12 
New  England  Executive  Park,  Burlington, 
MA  01803-5299,  FAX:  (617)  238-7199. 

Operator/Repair  Station    

Aircraft  Model  No.  ^ 

Aircraft  Serial  No.  .^ 

Date  of  Inspection 

Main  Rotor  Part  Na    

Main  Rotor  Serial  No.    


Type  of  Aircraft  Utilization: 

Passenger  Carry  

Firefighting 


Utility/Construction 

Logging 

Other 


Identify  Operational  Usage  Cydes-Pw-Hour. 
1-6  Operational 

Cydes-Pei^Hour . 

7-19  Operational 

Cydes-Per-Hour . 

20-Above  Operational 

Cydes-Per-Hour 


Next  Inspection  Date  (Estimated): 
and  Flight  Houre  (Estimated): 


Magnetic  Partide  Inspection  (MPI)  Results 

(this  inspection):  Passed  

Failed 

If  a  crack  is  found,  indicate  the  approximate 
location  on  the  part  and  the  length  of  the 

crack  in  inches:  . 

Total  Time-In-Service  (TIS)  (Hours): 

Estimated . 

Actual 


Unknown .^ 

At  Retirement 

Inspection  resulta  at  retirement  (if  known): 
MPI  Passed  Failed 


Failed 


Visual  Passed  

Log  Book  Entry  for  Part  No. 
Serial  No.  ,  is  (date) 


This 


at  Retirement  Houre 

part's  Serial  No.  has  been  marked 
unairwoithy  and  unfit  for  further  service  on 

(date)  .  199  . 

Issued  in  Fort  Worth.  Texas,  on  December 
13, 1995. 

Dutel  P.  SalTino, 

Manager.  Rotonanft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  95-30771  Filed  12-19-95;  8:45  am] 
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14  CFR  Part  39 

[Dodtst  No.  85-8W-21-AD;  AmwtdfTMnt 
3»-M«6;AD96-2»-0q 

Airworthiness  Directives:  Siltorsicy 
Aircraft  Model  S-S8A,  S-68B,  S-58C, 
S-680.  S-«8E.  S-58F.  S-58G.  S-68H. 
S-«8J.  S-688T,  S-68DT,  S-58ET.  S- 
58FT.  S-68HT,  and  S-58JT  Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Sikorsky  Aircraft  Model 
S-58A,  S-5BB,  S-68C,  S-58D,  S-58E, 
S-58F.  S-58G,  S-58H,  S-58J,  S-58BT, 
S-58DT,  S-58ET,  S-58FT,  S-58HT,  and 
S-58JT  helicopters.  This  action  requires 
initid  and  repetitive  magnetic  particle 
inspections  of  the  main  rotor  shaft 
(shaft)  for  cracks,  and  defines  power 
limitations  for  certain  helicopter 
operations.  This  amendment  is 
prompted  by  a  recent  accident  in  which 
a  shaft  failed,  resulting  in  loss  of  power. 
Subsequent  inspections  on  other  aircraft 
of  the  same  type  revealed  cracks  in  fotir 
additional  shafts.  The  actions  specified 
in  this  AD  are  intended  to  prevent 


failure  of  the  shaft,  loss  of  power  to  the 
rotor  system,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  January  4, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  20. 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-SW-21-AD,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth, 
Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  X.  Walsh,  Aerospace  Engineer, 
FAA,  Boston  Aircraft  Ortification 
Office,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5299, 
telephone  (617)  238-7158,  fax  (617) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  that  is 
appUcable  to  Sikorsky  Aircraft  Model 
S-58A.  S-58B,  S-58C,  S-58D,  S-58E, 
S-58F,  S-58G,  S-58H,  S-58J,  S-58BT, 
S-58DT.  S-58ET,  S-58FT,  S-58HT,  and 
S-58)T  helicopters  with  shaft  assembly, 
part  number  (P/N)  S1635-20059-2, 
installed.  This  AD  is  prompted  by  an 
acddent  in  which  the  failure  of  a  shaft 
resulted  in  the  crash  of  a  heUcopter. 
Since  that  acddent,  inspections  have 
revealed  cracks  in  four  additional  shafts. 
The  shaft  transmits  power  to  the  main 
rotor  system  to  provide  lift  for  the 
helicopter.  Failure  of  this  shaft  results 
in  loss  of  power  to  the  main  rotor 
system  and  subsequent  loss  of  control  of 
the  hehcopter.  Due  to  the  criticality  of 
the  shaft,  this  AD  must  be  issued 
immediately  to  correct  an  imsafe 
condition  in  the  affected  helicopters. 
Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Sikorsky  Aircraft 
Model  S-58A,  S-58B.  S-58C.  S-58D.  S- 
58E,  S-58F.  S-58G,  S-58H,  S-58I,  S- 
58BT,  S-58DT,  S-58ET,  S-58FT,  S- 
58HT,  and  S-58JT  helicopters  of  the 
same  type  design,  this  AD  is  being 
issued  to  prevent  failure  of  the  shaft, 
loss  of  power  to  the  rotor  system,  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires 
determining  the  operational  cycles-per- 
hour  on  the  helicopters,  removing  the 
shaft  assembly  from  the  main  gear  box, 
and  inspecting  the  shaft  for  cracks  using 
a  magnetic  particle  inspection  method 
within  the  next  50  hours  time-in-service 
(TIS).  Following  this  initial  inspection, 
repetitive  magnetic  particle  inspections 
are  required.  Additionally,  this  AD 
prescribes  operating  limitations  for 
certain  helicopter  operations. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 


regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Ck>mmimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
conunimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
stmimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

(k)imnenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-SW-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
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regulatory  action'^  under  Executive 
Order  12866.  It  hm  been  determined 
fiuthar  that  this  action  involves  an 
emergency  regulalion  under  IXIT 
Regulatory  PolicieB  and  Procedures  (44 
PR  11034.  Februa^  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  (XDT  Regulatory 
Policies  and  Prooediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  tlules  Docket.  A  copy 
of  it,  if  filed,  may  |te  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  iAOORESSES. 

List  of  Sobjects  in  114  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safsty. 

Adoption  of  the  Alnendmeiit 

Accordingly,  pursuant  to  the 
authtvity  delegated  to  me  by  the 
Administrator,  th^  Fedwal  Aviation 
Administratirai  expends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  fbllowai 

PART  3»-AIRWaRTHINESS 
DIRECnVES 

1.  The  authoiityidtation  for  part  39 
continues  to  read  ^  follows: 

Anthorily:  49  USd  106(g),  40101. 40113, 
44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  M-2S-0S  SUutn^  Aircraft:  Amendment 
3»-'04e6.  DocketlNo.  95-SW-21-AD. 

Applicability:  MoM  S-58A.  S-58B,  S- 
SaC.  S-58D,  S-5«B.  i-58F.  S-58G,  S-58H. 
S-58I,  S-58BT.  S-58PT,  S-58ET.  S-58FT,  S- 
58HT,  and  S-58)T  h^copten  with  main 
rotor  shaft  anambly  phan  assembly),  part 
number  (P/N)  81635-^20059-2,  installed, 
certificated  in  any  category. 

Note  1:  The  shaft  assembly  consists  of  a 
main  rotor  shaft,  P/N  S1635-20059;  an  upper 
end  plug,  P/N  81635*20153:  and  a  lower  end 
plug,  P/N  S1635-20154.  The  shaft  assembly 
P/N  (81635-20059-2)  is  marked  on  the  edge 
of  tlw  main  rotor  shalt  lower  flange. 

Note  2:  This  AO  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AO  is  affected ,  the 
owner/operator  mustiuse  the  authority 
provided  in  paragraph  (j)  to  request  approval 
ftom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  difiierent 
actions  necessary  to  address  the  unsafe 
condition  described  ib  this  AD.  8uch  a 
request  should  include  an  assessment  of  the 
efisct  of  the  changed  configuration  on  the 


unsafe  condition  addressed  by  this  AD.  In  no 
case  does  llie  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopttr 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  feiluro  of  the  nudn  rotm'  shaft 
(shaft)  loss  of  power  to  the  rotor  system,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  FVom  avail^le  helicopter  records, 
determine  the  maximum  number  of  actual 
operational  cycles-per-hour  of  the  current 
shaft  assembly  since  installation.  An 
operational  cycle  is  defined  as  one 
turnaround  (external  lift  cycle)  for  external 
load  c^wrations,  and  as  one  takeoff  and  one 
landii^  for  intamal  load  operations.  A 
turnaround  is  defined  as  picking  up  an 
external  load,  transporting  that  load  to  a 
drop-off  point,  releasing  the  load,  and  flying 
to  the  next  load  pickup  point.  If  the 
maximum  number  of  actual  operational 
cyclas-per'hour  cannot  be  determined,  use 
25-operational  cycles-per-hour  as  the 
maximum  operational  cycles-per-hour  for 
purposes  of  this  AD.  Record  the  determined 
number  of  operational  usage  cycles-per-hour 
of  the  shaft  assembly  in  the  appropriate 
aircraft  maintenance  records. 

(1)  If  the  maximum  operational  cycles-per- 
hour  has  ever  equaled  or  exceeded  20  cycles- 
per-hour,  inspect  in  accordance  with 
paragraph  (b)  of  this  AD  within  the  next  50 
hours  time-in-service  (TIS),  imless  previously 
accomplished  within  the  last  200  hours  TIS. 

(2)  If  the  maximum  operational  cycles-per^ 
hour  has  never  exceeded  19  cycles-per-hour, 
inspect  the  shaft  in  accordance  with 
paragraph  (b)  of  this  AD  within  the  next  50 
hours  lis,  unless  previously  accomplished 

(b)  Remove  the  shaft  assembly,  P/N  S163S- 
20059-2,  from  the  main  gear  box.  Remove  the 
upper  end  plug.  P/N  81635-20153  and  lower 
end  plug.  P/N  81635-20154,  from  the  shaft 
assembly,  and  conduct  a  magnetic  particle 
inspection  (MPI)  of  the  shaft  Ux  cnda  in 
accordance  with  MIL-STD-1949  or  ASTM  E- 
1444.  Pay  particular  attention  to  the  inside 
diameter  of  the  0.7515-0.7S10-inch  diameter 
dowel  pin  holes  in  the  flange  and  adjacent 
flange  surfeces. 

Note  3:  Section  2D  of  Sikorsky  Aircraft 
Alert  Service  Bulletin  56335-34,  dated  )une 
9, 1995,  contains  a  procedure  for  conducting 
a  MPI  of  the  shaft  (in  agreement  with  MIL- 
STD-1949  or  ASTM  E-1444). 

(c)  Conduct  repetitive  MPI's  of  the  shaft  for 
cracks  as  follows: 

(1)  If  the  maximum  operational  cycles-per- 
houir  has  ever  equaled  or  exceeded  20  cycles- 
per-hour,  repeat  the  MPI  at  intervals  not  to 
exceed  250  hours  TIS  from  the  date  of  the 
last  inspection. 

(2)  If  the  maximum  operational  cycles-per- 
hour  exceeds  6  cycles-per-hour,  but  has 
always  been  less  than  20  cycles-per-hour, 
repeat  the  MPI  at  1,250  hours  TIS,  and 
thereafter  at  intervals  not  to  exceed  250  hours 
TIS  from  the  date  of  the  last  inspection.  If  the 
last  inspection  was  accomplished  between 
1.000  hours  TIS  and  1,250  hours  TIS,  begin 
the  repetitive  inspections  within  250  hotirs 
TIS  from  the  date  of  the  last  inspection 
instead  of  at  1,250  hours  TIS. 


(3)  If  the  maximum  operational  cycles-per- 
hour  has  never  exceeded  6  cycles-per-hour, 
repeat  the  MPI  at  1,250  hours  TIS.  If  the  last 
inspection  was  accranplished  between  1.000 
hours  TIS  and  1,250  hours  TIS,  repeat  the 
MPI  within  250  hours  TIS  from  the  date  of 
tile  last  inspection  instead  of  at  1,250  hours 
TIS. 

(d)  Repent  all  inspection  results  to  the 
Manoger.  Boston  Aircraft  Certification  OfBce, 
using  the  Attachment  provided  later  in  this 
AD.  Reporting  requirements  have  been 
approved  by  the  Office  of  Man^ement  and 
Budget  and  assigned  C^B  control  niunber 
2120-0056. 

(e)  If  no  crack  is  discovered,  replace  the 
upper  and  lower  end  plugs  and  reinstall  the 
shaft  assembly  into  the  main  gearbox. 

(f)  If  any  crock  is  discovered  or  on  or  before 
the  shaft  assembly  reaches  2,500  hours  TIS, 
replace  the  shaft  assembly  with  an  airworthy 
shaft  assembly,  P/N  81635-20059-2.  If  the 
replacement  shaft  has  previotisly  been  in 
service,  determine  the  maximum  operational 
cycles-per-hour  in  accordance  with 
paragraph  (a)  and  inspect  in  accordance  with 
this  AD. 

Note  4:  In  accordance  with  the  ^plicable 
maintenance  manual,  2,500  houra  TIS  is  the 
mandatory  retirement  life  for  the  shaft 
assembly,  P/N  81635-20059-2. 

(g)  If  the  main  rotor  sliaft  ass«nbly 
installed  on  the  helicopter  has  ever  equaled 
or  exceeded  20  or  more  operational  cycles- 
per-hour,  insert  the  following  restrictions 
into  the  Limitations  section  of  the  Rotiwcraft 
Flight  Manual: 

(1)  For  turbine  engine  installations:  "The  . 
main  rotor  shaft  assembly  installed  on  this 
helicopter  has  been  operated  at  20  or  more 
cycles-per-hour.  Engine  power  is  restricted  to 
maximum  continuous  power  at  93%Nr. 
Takeoff  power  operations  are  prohibited." 

(2)  For  reciprocating  engine  installations: 
"The  main  rotcK'  shaft  assembly  installed  on 
this  helicopter  has  been  operated  at  20  or 
man  cycles-per-hour.  Engine  power  is 
restricted  to  maximum  continuous  power  at 
2,500  RI^.  Takeoff  power  operations  are 
prohibited." 

(h)  If  the  main  rotor  shaft  assembly 
installed  on  the  helicopter  has  ever  equaled 
or  exceeded  20  or  more  operational  cycles- 
per-hour,  install  on  the  instrument  panel, 
adjacent  to  the  pilot's  engine  (Nr  or  RPM) 
tachometer,  torquemeter,  or  manifold 
pressure  gauges,  a  placard  made  of  material 
that  is  not  easily  erased,  disfigured,  or 
obscured  that  contains  the  following 
statement  in  lettering  of  0.2  inch  minimum 
height  and  stated  in  one  or  two  lines: 

(1)  For  turbine  engine  installations:  "MAX 
PWR:  101%  Q  AT  93%  N," 

(2)  For  reciprocating  engine  installations: 
"MAX  PWR-  47.5  IN.  HG  at  2,500  RPM" 

(i)  Continue  to  record  operational  cycles- 
per-hour  of  the  shaft  assembly  in  the 
appropriate  maintenance  records.  If 
operational  cycles-per-hour  increases  on  an 
afliBCted  shaft  assembly  to  the  extent  that  it 
places  the  shaft  assembly  into  a  higher 
cycles-per-hour  usage  group,  the  applicable 
requirements  and  limitations  contained  in 
this  AD  for  the  higher  usage  group  apply  to 
that  shaft  assembly.  A  replacement  shaft 
assembly  must  comply  with  all  requirements 
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and  limitetions  of  this  AD  as  applicable.  If 
the  number  of  operational  cycles-per-hour 
determined  for  a  replacement  shaft  assembly 
does  not  equal  or  exceed  20  cycles-per-hour, 
the  Rotorcraft  Flight  Manual  limitation 
specified  in  paragraph  (g)  and  the  placard 
specified  in  paragraph  (h)  may  be  removed. 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  FAA,  New 
England  Region.  Operatore  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
conmient  and  then  send  it  to  the  Manager, 
Boston  Aircraft  Certification  Office. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  wiBi  this  AD.  if  any,  may  be 
obtained  from  the  Boston  Aircraft 
Certification  Office. 

(k)  Special  flight  permits  may  be  issued  in 
accordance  vnth  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(1)  This  amendment  becomes  efiectiveon 
)anuary4.1996. 

Attachment — Inspection  Results  Report 

The  following  information  must  be 
reported  as  sochi  as  possible,  but  no  later 
than  7  days  after  inspection,  to: 
Manager,  Boston  Aircraft  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  C^ertification  Service,  Federal 
Aviation  Administration,  12  Nwv 
England  Executive  Park,  Burlington,  MA 
01803-5299.  FAX:  (617)  238-7199. 

Operator/Repair  Station 

Aircraft  Model  No. 

Aircraft  Serial  No 

Date  of  Inspection 

Main  Rotor  Part  No. 


Total  Time-bi-Service  (TIS)  (Hours): 

Estimated 

Actual 

Unknown. 


Main  Rotor  Serial  No. 

Type  of  Aircraft  Utilization: 
Passenger  Carry . 


Utility/Construction 

Firefighting 

Logging 

Other 

Identify  Operational  Usage  Cycles-Per- 
Hour: 
1-6  Operational  Cycles-Per-Hour 

7-19  Operational  Cycles-Per-Hour 

20-Above  Operational  Cycles-Per- 
Hour 

Next  Inspection  Date  (Estimated): 


and  Flight  Hours  (Estimated): 


Magnetic  Particle  Inspection  (MPI) 
Results  (this  inspection): 
Passed  Failed 


At  Retirement . 


Inspection  results  at  retirement  (if 
known): 

MPI  Passed 

Failed 

Visual  Passed 

Failed 


Log  Book  Entry  for  Part  No. 

Serial  No. .  is  (date) 

,  at  Retirement  Hours 

.  This  part's  Serial  No. 


has  been  marked  unairworthy  and 
unfit  for  further  service  on  (date) 
.  199 . 

Issued  in  Fort  Worth,  Texas,  on  December 
13. 1995. 

Daniel  P.  Solvano. 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  95-30772  Filed  12-19-95;  8:45  am) 
BILUNG  CODE  4«10-13-U 


If  a  crack  is  found,  indicate  the 

approximate  location  on  the  part 
and  the  length  of  the  crack  in 
inches:.^ 


14  CFR  Part  39 

[Docket  No.  95-NM-238-AD;  Amendment 
39-0465;  AD  95-26-07] 

Ainvorthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments.      

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  series  airplanes.  This 
action  requires  revising  the  Limitations 
Section  of  the  Airplane  Flight  Manual  to 
provide  the  flight  crew  with  procedures 
to  check  the  travel  range  of  the  aileron. 
This  action  also  requires  inspection  for 
damage  of  the  shear  pins  of  the  aileron 
flutter  damper  and  aileron  hinge 
fittings,  and  various  follow-on  actions. 
This  amendment  is  prompted  by  reports 
of  failure  of  shear  pins  in  the  aileron 
flutter  damper.  The  actions  specified  in 
this  AD  are  intended  to  prevent  damage 
to  the  aileron  hinge  fittings  due  to  failed 
shear  pins,  which  subsequently  could 
cause  reduced  controllability  of  the 
airplane. 
DATES:  Effective  January  4, 1996. 

The  incorppration  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  4, 

1996.  ^    „  ; 

Comments  for  inclusion  m  the  Rules 
Docket  must  be  received  on  or  before 
February  20. 1996. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
238-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville.  Quebec  H3C  3G9,  Canada.  This 
information  may  he  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  New  York 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street. 
Third  Floor.  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri,  Aerospace  Engineer. 
Airframe  Branch,  ANE-172,  FAA, 
Engine  and  Propeller  Directorate.  New 
York  Aircraft  Certification  Office.  10 
Fifth  Strte^  Third  Floor,  Valley  Stream, 
New  York  nSQl;  telephone  (516)  256- 
7526;  fax  (516)  5^-2716. 
SUPPLEMENTARY  INFOBMATION:  Transport 
Canada  Aviation,  wrnl^h  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series 
airplanes.  Transport  Canada  Aviation 
advises  that  it  has  received  reports 
indicating  that  the  shear  pins  of  the 
aileron  flutter  damper  had  failed. 
Investigation  revealed  that  the  shear 
pins  had  sheared  off  and  migrated  out, 
which  subsequently  damaged  the 
aileron  hinge  fittings.  This  condition,  if 
not  corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Bombardier  has  issued  Canadair 
Regional  Jet  Alert  Service  Bulletin  S.B. 
A601R-27-058.  Revision  "A,"  dated 
September  8. 1995,  which  describes 
procedures  for: 

1.  A  visual  inspection  to  detect 
damage  of  the  shear  link,  the  shear  pin, 
and  the  aileron  attachment  fitting; 

2.  Repair  of  the  aileron  attachment 
fitting,  if  necessary; 

3.  For  airplanes  on  which  any 
damaged  shear  pin  is  foimd,  removal  of 
the  aileron  flutter  dampers,  the  shear 
links,  the  pivots,  and  the  attaching 
hardware; 

4.  For  certain  airplanes  on  which  no 
damaged  shear  pin  is  foimd.  repetitive 
visual  inspections  to  detect  damage  of 
the  shear  link,  the  shear  pin,  and  the 
aileron  attachment  fitting  until  the 
aileron  flutter  dampers  are  removed. 
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Transport  Canada  Aviation  classified 
the  alert  service  bulletin  as  mandatory, 
and  issued  Canadian  airworthiness 
directive  CF-95-'14.  dated  September 
11. 1995.  in  orddr  to  assure  the 
continued  airwoithiness  of  these 
airplanes  in  Canada. 

This  airplane  fiodel  is  manufactiued 
in  Canada  and  isltype  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  sedtion  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  olthe  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  ava^able  information,  and 
determined  that  ^  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafb  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  othen  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  ist  being  issued  to 
prevent  damage  tb  the  aileron  hinge 
fittings  due  to  th9  faihiie  of  the  shear 
pins,  which  could  cause  subsequent 
reduced  controllability  of  the  airplane. 
This  AD  requireslrevising  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  to 
provide  the  flight  crew  with  procedures 
to  check  the  travql  range  of  the  aileron 
prior  to  the  first  flight  of  the  day.  Such 
checks  are  necessary  to  verify  proper 
operation  of  the  aileron  control  system, 
llie  FAA  has  determined  that  these 
checks  may  be  properly  performed  by 
pilots  because  the  checks  do  not  require 
the  use  of  tools,  precision  measuring 
equipment,  training,  pilot  logbook 
endorsements,  or  the  use  of  reference  to 
technical  data  thaK  are  not  contained  in 
the  body  of  the  AD. 

This  AD  also  requires  a  visual 
inspection  to  detect  damage  of  the  shear 
link,  the  shear  pin.  and  the  aileron 
attachment  fitting  and  repair  of  the 
aileron  attachmei|t  fitting,  if  necessary. 
This  AD  also  reqitires  removal  of  the 
aileron  flutter  dampers,  the  shear  links, 
the  pivots,  and  the  attaching  hardware 
for  airplanes  on  wfhich  any  damage  to 
the  shear  pin  is  detected.  For  certain 
airplanes  on  whidh  no  damaged  shear 
pin  is  foimd,  this  lAD  provides  for 
accompUshment  of  the  visual 
inspections  on  a  repetitive  basis  until 
the  aileron  flutterdampers  are  removed. 
These  actions  are  required  to  be 
accomphshed  in  Accordance  with  the 
alert  service  bulletin  described 


previously. 


Operators  should  note  that,  although 
the  relevant  Transport  Canada  Aviation 
airworthiness  directive  requires  the 
visual  inspection  of  all  aileron  flutter 
damper  shear  pins  and  aileron  hinge 
fittings  within  7  calendar  days  or  at  the 
next  scheduled  shear  pin  replacement, 
this  AD  requires  that  inspection  to  be 
performed  within  30  days.  The  FAA  has 
determined  that  an  interval  of  30  days 
will  address  the  identified  unsafe 
condition  in  a  timely  manner,  hi  recent 
communications  with  Transport  Canada 
Aviation  and  the  manufactvuer.  the  FAA 
finds  that  the  unsafe  condition  was  not 
as  urgent  as  it  initially  appeared  to  be. 
In  developing  an  appropriate 
comphance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  also  the  average 
utihzation  of  the  affected  fleet  and  the 
time  necessary  to  perform  the  required 
actions  (10  work  hours).  In  light  of  all 
these  factors,  the  FAA  finds  30  days  to 
be  an  appropriate  compliance  time  for 
initiating  the  required  actions  in  that  it 
represents  the  maximum  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

This  is  considered  to  be  interim 
action.  Once  a  terminating  modification 
is  developed,  approved,  and  available, 
the  FAA  may  consider  additional 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  oi  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efiiective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conjments 
received.  Factual  information  that 
supports  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nmnber  95-NM-238-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore;  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regiilatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedvues  (44 
FR  11034.  February  26. 1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediu^s,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  erf  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regiilations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113. 
44701. 

$39.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-26-07    Bombardier,  Inc.  (Formerly 

Canadair):  Amendment  39-9465.  Docket 
95-NM-238-AD. 
Applicability:  Model  CL-600-2B19 
(Regional  )et  Series  100)  series  airplanes, 
serial  numbers  7003  through  7079  inclusive: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
appUcability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  aileron  hinge 
fittings  due  to  foilure  of  the  shear  pins,  which 
could  cause  subsequent  reduced 
controllability  of  the  airplane;  accomplish 
the  following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD,  revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Before  engine  start,  prior  to  the  first  flight 
of  each  day,  the  flight  crew  or  certificated 
maintenance  personnel  shall  perform  a  check 
of  the  travel  range  of  the  aileron  as  follows: 
Aileron— Check  travel  range  (to  approx  »/i 
travel)  using  each  hydraulic  system  in  tiun, 
with  the  other  hydraulic  systems 
depressurized." 

Note  2:  This  AFM  revision  may  also  be 
accomplished  by  inserting  a  copy  of 
Temporary  Revision  RJ/45,  dated  September 
7, 1995,  in  the  AFM.  When  this  teniporary 
revision  has  been  incorporated  into  general 
revisions  of  the  AFM,  the  general  revisions 
may  be  inserted  in  the  AFM,  provided  the 
information  contained  in  the  general 
revisions  is  identical  to  that  specified  in 
Temporary  Revision  R)/45. 

Note  3:  Operators  shoiild  note  that 
operation  of  the  aircraft  remains  restricted  to 


the  altitude  and  airspeed  limits  currently 
specified  in  the  FAA-apfHtJved  AFM, 
Revision  34,  Chapter  5,  Abnormal 
Procedures,  Section  13,  Hydraulic  Power, 
Paragraphs  "A"  through  "C"  and  "M" 
through  "O." 

(b)  Perform  a  visual  inspection  to  detect 
damage  of  the  shear  link,  the  shear  pin,  and 
the  aileron  attachment  fitting,  in  accordance 
with  Canadair  Regional  )et  Alert  Service 
Bulletin  S.B.  A601R-27-058,  Revision  'A,' 
dated  September  8, 1995,  and  at  the  time 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  as  applicable. 

(1)  For  airplanes  having  serial  numbers 
7003  through  7054  inclusive:  Inspect  at  the 
next  scheduled  shear  pin  replacement,  but  no 
later  than  30  days  after  the  effisctive  date  of 
the  AD. 

(2)  For  airplanes  having  serial  numbers 
7055  through  7079  inclusive:  Inspect  at  the 
next  scheduled  shear  pin  replacement,  but  no 
later  than  400  flight  hours  after  the  effective 
date  of  the  AD. 

(c)  If  no  shear  pin  is  found  to  be  damaged 
during  the  inspection  required  by  paragraph 
(b)  of  this  AD,  accomplish  the  requirements 
of  either  paragraph  (c)(1)  or  (c)(2),  as 
applicable,  at  the  times  specified: 

(1)  For  airplanes  having  serial  niunbers 
7003  throiigh  7054  inclusive:  At  the  next 
scheduled  shear  pin  replacement,  but  no 
later  than  400  flight  hours  after 
accomplishing  the  inspection  specified  in 
paragraph  (b)  of  this  AJ),  remove  the  aileron 
flutter  dampers,  shear  link,  and  pivot,  in 
accordance  with  Canadair  Regional  Jet  Alert 
Service  Bulletin  S.B.  A601R-27-058. 
Revision  'A,'  dated  September  8, 1995. 
Following  removal  of  the  flutter  dampers,  the 
shear  pin  replacement  in  accordance  with  the 
FAA-approved  maintenance  program  is  not 
required. 

(2)  For  airplanes  having  serial  numbers 
7055  through  7079  inclusive:  Repeat  the 
inspection  required  by  paragraph  (b)  of  this 
AD  at  intervals  not  to  exceed  400  flight 
hours.  At  the  next  scheduled  shear  pin 
replacement,  but  no  later  than  1,500  landings 
after  accomplishing  the  initial  inspecUon 
specified  in  paragraph  (b)  of  this  AD,  remove 
the  aileron  flutter  dampers,  shear  link,  and 
pivot,  in  accordance  with  Canadair  Regional 
Jet  Alert  Service  Bulletin  S.B.  A601R-27- 
058,  Revision  'A,'  dated  Septemtjer  8, 1995. 
Following  removal  of  the  flutter  dampers,  the 
shear  pin  replacement  in  accordance  with  the 
FAA-approved  maintenance  program  is  not 
required. 

(d)  If  any  shear  pin  is  found  to  be  damaged 
during  the  inspection  required  by  paragraph 
(b)  of  this  AD,  prior  to  further  flight,  remove 
the  aileron  flutter  dampers,  shear  link,  and 
pivot,  in  accordance  with  Canadair  Regional 
Jet  Alert  Service  Bulletin  S.B.  A601R-27- 
058,  Revision  'A,'  dated  September  8, 1995. 
Following  removal  of  the  flutter  dampers, 
shear  pin  replacement  in  accordance  with  the 
FAA-approved  maintenance  program  is  not 
required. 

(e)  If  any  aileron  hinge  fitting  is  found  to 
be  damaged  during  the  inspection  required 
by  paragraph  (b)  of  this  AD,  prior  to  further 
flight,  repair  in  accordance  with  Canadair 
Regional  Jet  Alert  Service  Bulletin  S.B. 
A601R-27-058,  Revision  'A.'  dated 
September  8, 1995. 


(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO).  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princijjal  Maintenance 
Insjjector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  inspections,  removal,  and  repair 
shall  be  done  in  accordance  with  Canadair 
Regional  Jet  Alert  Service  Bulletin  S.B. 
A601R-27-O58,  Revision  'A,'  dated 
September  8, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087,  Station 
Centreville,  Quebec  H3C  309.  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10  Fifth 
Street,  Third  Floor,  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW..  suite  700, 
Washington,  EXI 

(i)  This  amendment  becomes  effective  on 
January  4, 1996. 

Issued  in  Renton,  Washington,  on 
December  13. 1995. 
Darrell  M.  Pederaon,  '  ^ 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-30961  Filed  12-19-95;  8:45  am) 
BILUNQ  COOE  4aie-1»-U 


14  CFR  Part  39 

[Docket  No.  95-NM-245-AD;  Anwndment 
39-0464;  AD  95-26-06] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes. 
This  AD  requires  either  that  the  control 
circuit  breaker  of  the  left  fuel  ptunp 
valve  be  opened  and  collared,  or  that 
the  Airplane  Flight  Manual  (AFM)  be 
revised  to  prohibit  autoland  operation 
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below  100  faet  abbve  ground  level 
(AGL).  Additionally,  tbis  action  requires 
an  inspection  of  t^e  fuel  system  control 
panel  (FSCF)  to  detect  any  mis-wiring, 
and  modification  jor  replacement  of  the 
FSCP.  This  AO  al^  provides  for  an 
optional  terminating  modification  for 
the  lequirements  of  the  AD.  This 
amendment  is  prompted  by  a  report  (rf 
improper  wiring  of  Uie  FSCP  during 
prodiiction  of  tha|e  airplanes.  The 
actions  specified  in  this  AO  are 
intended  to  prevent  degradation  of  the 
automatic  lanrfing  system  during  flight 
due  to  improper  Wiring  of  the  FSCP. 
DATEt:  EfEsctive  )«nuary  4. 1996. 

The  incorporatiiDn  by  reffsrenoe  of 
certain  pubUcatioiis  listed  in  the 
regulations  is  app^ved  by  the  Director 
of  the  Federal  RegMter  as  of  January  4. 
1996. 

Ccmunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  20, 199a 
A0OIICS8ES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
245-AD,  1601  Lidd  Avenue,  SW., 
Renton.  Washin^n  98055-4056. 

The  service  imc^ation  referenced  in 
this  AD  may  be  ot^tained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Busiaess  Administration. 
Department  Cl-Ul  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certificatiton  Office,  Transport 
Airplane  Director^e,  3960  Paramotmt 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140L,  FAA, 
Los  Angeles  Aircr^  Certification 
Office,  3960  Paraniount  Boulevard, 
Lakewood.  California  90712;  telephone 
(310)  627-5262;  fax  (310)  627-5210. 
SUPPl^MENTARY  INFORMATION:  The  FAA 
has  received  a  report  from  McDonnell 
Douglas  indicating  that  improper  wiring 
of  the  fuel  system  control  panel  (FSCP) 
on  Model  MD-11  |irplanes  was 
detected  during  functional  checks 
performed  during  production. 
Investigation  revealed  that  the  direct 
currant  (DC)  electrical  busses,  numbers 
1  and  3,  had  been  tied  together;  this 
could  lead  to  a  single  short  of  one  bus, 
which  could  adveisely  affect  the 
operation  of  the  retnaining  bus.  This 


condition,  if  not  ccnrected,  could  resuh 
in  degradation  of  the  automatic  landing 
system  during  flight 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A081,  dated 
November  30, 1995,  which  describes 
procedures  to  open  and  coUar  the 
control  drcuit  breaker,  Bl-458.  of  the 
left  fuel  dump  valve.  This  will  reduce 
the  redundancy  of  the  fuel  dump  system 
and  the  fuel  dump  rate  so  that  autoland 
(dual  lend)  operations  can  be 
maintained.  This  alert  service  bulletin 
also  ]»ovides  procedures  for  a 
conducting  a  one-time  visual  inspection 
of  the  FSCP  to  detect  any  mis-wiring, 
and  various  necessary  follow-on  actions, 
depending  upon  the  result  of  the 
inspection.  Necessary  follow-on  actions 
include  re-identification,  modification, 
or  replacement  of  the  FSCP.  if 
necessary.  (The  McDonnell  Douglas 
alert  service  bulletin  references 
Honeywell  Service  Bulletin  4059024- 
28-2,  dated  November  22. 1995.  as  an 
additional  source  of  service  inft^rmatien 
for  inspection,  re-idraitificatim,  and 
modification  of  the  FSCP.) 

Since  an  unsafe  condition  has  beat 
identified  that  is  likely  to  exist  or 
develop  on  other  McDonnell  Douglas 
Model  MD-11  aeries  airplanes  of  the 
same  type  design,  this  M)  is  being 
issued  to  prevent  degradation  of  the 
automatic  landing  system  during  flight 
due  to  improper  wiring  of  the  FSCP. 
This  AD  first  requires  either  (1)  That  the 
control  circuit  breaker  of  the  left  fuel 
pxunp  valve  be  opened  and  collared,  in 
accordance  with  the  McDonnell  Doiiglas 
alert  service  bulletin  described 
previously;  or  (2)  that  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  be  revised  to  prohibit  autoland 
operation  below  100  feet  above  ground 
level  (AGL). 

Second,  this  AD  also  requires  a  one- 
time visual  inspection  of  the  FSCP  to 
detect  any  mis-wiring,  and  re- 
identification,  modification,  or 
replacement  of  the  FSCP,  if  necessary. 
These  actions  are  required  to  be 
accomplished  in  accordance  with  the 
McDonnell  Douglas  alert  service 
bulletin  described  previoiisly. 
Additionally,  operators  must  submit  a 
report  of  the  results  of  the  inspection  to 
the  FAA. 

This  AD  also  provides  for  an  optional 
terminating  action  for  the  requirements 
of  the  AD,  which  consists  of  replacing 
the  FSCP  with  a  modified  imit. 

This  is  considered  to  be  interim 
action.  The  FAA  may  consider  further 
rulemaking  action  to  require  the 
accomplishment  of  the  optional 
terminating  action  ciurently  specified  in 
this  AD.  However,  the  proposed 


compliance  time  for  accomplishment  of 
that  action  is  sufficiently  long  so  that 
prior  notice  and  time  for  public 
comment  will  be  practicable. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
Iwreon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Commenti  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  siich  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  cm  or  before 
the  closij^  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-245-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
'  The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Reguktory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES.  .. 

List  (rf  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3fr-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  USC  106(g),  40101, 40113, 
44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-26-06    McDoiumQ  Douglas:  Amendment 
3»-0464.  Docket  95-NM-245-AD. 

Applicability:  Model  MD-11  series 
airplanes,  manufacturer's  fuselage  numbers 
0447  through  0593  inclusive,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 


configuration  on  the  unsafie  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicalnlity  of  this  AD. 

Compiiance:  Required  aa  indicated,  unless 
accomplished  previously. 

To  prevent  degradation  of  the  automatic 
landing  system  during  flight  due  to  improper 
wiring  of  the  fuel  system  control  panel 
(FSCP),  accomplish  the  following: 

(a)  Within  15  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM),  page  5-4.  Flight  Guidance,  Automatic 
Landing  Section,  to  include  the  following 
statement.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"Autoland  operation  below  100  feet  above 
groimd  level  (AGL)  is  prohibited.  The 
autopilot  must  be  disconnected  prior  to 
descent  below  100  feet  AGL." 

(2)  Open  and  collar  the  control  circuit 
breaker,  Bl-458,  of  the  left  fuel  duAp  valve, 
in  accordance  with  Phase  1  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  MD11-28A081, 
dated  November  30, 1995. 

Note  2:  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A081,  dated  November  30, 
1995,  references  Honeywell  Service  Bulletin 
4059024-28-2,  dated  November  22, 1995,  for 
specific  service  instructions. 

(b)  Within  60  days  after  the  effective  date 
of  this  AD,  perfonn  a  visual  inspection  to 
determine  if  the  wiring  is  mis-wired  in  the 
fuel  system  control  panel  (FSCP),  part 
number  4059024-901,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-28A081.  dated  November  30. 1995. 

(1)  If  the  FSCP  wiring  is  not  mis-wired  (the 
measured  resistance  between  connector  pins 
Jl-T  and  J3-K  is  more  than  100  ohms), 
accomplish  the  requirements  of  either 
paragraph  (b)(l)(i)  or  (b)(l)(ii)  of  this  AD: 

(i)  Continue  to  opmrate  the  airplane 
provided  that  the  actions  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  have  been 
accomplished;  or 

(ii)  Prior  to  further  flight,  re-identify  the 
FSCP.  part  number  4059024-901.  to 
incorporate  modification  letter  "A"  in  the 
FSCP  identification  plate,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MDll- 
28A081,  dated  November  30, 1995.  This  re- 
identification  constitutes  terminating  action 
for  the  requirements  of  this  AD.  [The  AFM 
revision  as  specified  in  paragraph  (a)(1)  of 
this  AD.  if  previously  accomplished,  may  be 
removed  following  this  re- identification 
action.) 

(2)  If  the  FSCP  wiring  is  mis-wired  (the 
measured  resistance  between  connectors  )1- 
T  and  J3-K  is  less  than  100  ohms), 
accomplish  the  requirements  of  either 
paragraph  (b)(2)(i)  or  (b)(2)(ii)  of  this  AD. 

(i)  Continue  to  operate  the  airplane 
provided  that  the  actions  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  have  been 
accomplished;  or 

(ii)  Prior  to  further  flight,  either  modify  the 
FSCP,  part  number  4059024-901;  or  replace 
the  FSCP,  part  number  4059024-901,  with  an 
FSCP  having  part  number  4059024-901  and 


modification  letter  "A"  in  the  FSCP 
identification  plate;  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MDll- 
28A081.  dated  November  30, 1995.  This 
modification  or  replacement  constitutes 
terminating  action  for  the  requirements  of 
this  AD.  (The  AFM  revision  as  specified  in 
paragraph  (a)(1)  of  this  AD.  if  accomplished 
previously,  may  be  removed  foUovtring  this 
modification/replacement.  ] 

(c)  Within  10  days  after  accomplishing  tlie 
visual  insp>ection  required  by  paragraph  (b)  of 
this  AD.  submit  a  report  of  the  inspection 
results  (both  positive  and  negative  findings) 
to  the  Manager,  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft  Certification 
Office  (AGO),  3690  Paramount  Boulevard, 
Lakewood.  California  90712;  telephone  (310) 
627-5262;  fax  (310)  627-5210,  Attention:  Ray 
Vakili.  ANM-140L.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  el  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  Installation  of.an  FSCP  having  part 
number  4059024-901  and  modification  letter 
"A"  in  the  FSCP  identification  plate,  in 
accordance  with  McDoimell  Douglas  Service 
Bulletin  MD11-28A081,  dated  November  30, 
1995,  constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A081,  dated  November  30, 
1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnel  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846.  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate.  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
January  4.  1996. 
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Issued  in  Rentan.  Washingtofl,  on 
December  13, 1995. 
DunO  M.  Padarton, 
Acting  htanager.  Transport  Airjdane 
Dinctotate,  Airctpft  Certipcation  Service. 
(FR  Doc  9S-309et2  Filed  12-19-95;  8:45  am) 
■LUNQ  COOK  4*10H3-U 


14CFRPart71 

[Airapeee  Oodwj  No.  95-A8a-231 

Ramoval  of  Class  E  Alrspaca;  Marietta, 
QA 

AQCNCY:  Federal  Aviation 
Admini8tration.(FAA),  DCJT. 
ACTION:  Final  rule. 

..—    ■■■-■  » 

SUMMARY:  This  amendment  removes 
Class  E  airspace  at  Marietta,  GA.  The 
required  weather  <^Mervations  are  not 
available  to  Atlanta  Tower,  the  ATC 
facility  having  jurisdiction  over  the 
Class  E2  surface  area  airspace  at  the 
Cobb  County-McCoUum  Field  Airport, 
when  the  Cob^  County-McCollimi  Field 
Airport  Traffic  Control  Tower  is  closed. 
Therefore,  the  Class  E2  surface  area 
airspace  for  the  airport  must  be  revoked. 
EFFECTIVE  DATE:ig091  UTC.  February  29, 
1996. 

FOR  FURTHER  INRORMATION  CONTACT: 
Benny  L.  McGIamery,  System 
Management  Bianch,  Air  Traffic 
Division,  Federal  Aviation 
Administration^  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPI^MENTARYJINFORMATION: 

History  I 

It  is  a  requirement  that  weather 
observations  sh^  be  taken  at  the 
smface  area's  primary  airport  during  the 
times  and  dates  a  surface  area  is 
designated,  andi  further  that  the  required 
weadier  observation  shall  be  transmitted 
expeditiously  to  the  ATC  facility  having 
jurisdiction  ovet'  the  surface  area.  When 
the  Cobb  Coimtt-McCollum  Field 
Airport  Traffic  Control  Tower  is  closed 
this  requirement  is  not  being  met.  This 
action  will  eliminate  the  impact  Class 
E2  surface  area  airspace  has  placed  on 
users  of  the  airspace  in  the  vicinity  of 
the  Cobb  County-McCoUum  Field 
Airport.  This  n^e  will  become  effective 
on  the  date  spe<0fied  in  the  DATES 
section.  Since  t^s  action  removes  the 
Class  E2  surface  area  airspace,  which 
eliminates  the  impact  of  Class  E2 
surface  area  air^ace  on  users  of  the 
airspace  in  the  fidnity  of  the  Cobb 
County-McCoUlup  Field  Airport,  notice 
and  pubUc  procedure  imder  5  U.S.C. 
553(b)  are  imnetessary. 


The  Role 

The  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  Class  E  airspace  at 
Marietta,  GA.  The  required  weather 
observations  are  not  available  to  Atlanta 
Tower,  the  ATC  facility  having 
jurisdiction  over  the  Class  E2  sur&ce 
area  airspace  at  the  Cobb  County- 
MoCollum  Field  Airport,  when  the  Cobb 
County-McColliun  Field  Airport  Traffic 
Control  Tower  is  closed.  Therefore,  die 
Class  E2  surface  area  airspace  for  the 
airport  must  be  revoked. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ourent.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executi\;p  Oder  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a  . 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoptiao  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritjr:  49  U.S.C.  106(g];  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ASO  GA  E2  Marietta,  GA  (Removed] 


Issued  in  College  Park,  Georgia,  cm  October 
20, 1995. 

Benny  L.  McGIamery, 

ActingManager,  Air  Trafpc  Division, 
Southern  Region. 

[FR  Doc.  95-3091  gi  Filed  12-19-95;  8:45  am) 

MUJNQ  CODE  4S10-1S-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  771, 779  and  799 
(Dodwt  No.  SS121 1296-5299-01] 
RIN0694-AB30 

Expansion  of  Qaneral  License  QLX  and 
QTDR 

AGENCY:  Bureau  of  Export 
Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
Export  Administration  Regulations 
(EAR)  by  expanding  General  License 
GLX  eligibility  to  include: 
microprocessors  with  a  composite 
theoretical  performance  not  exceeding 
500  million  theoretical  operations  per 
second;  memory  integrated  circuits; 
certain  digital  integrated  circuits;  field 
programmable  gate  arrays  and  logic 
arrays;  portable  (personal)  or  mobile 
radiotelephones  not  capable  of  end-to- 
end  encryption;  and  software  to  protect 
against  computer  viruses. 

In  addition,  revisions  have  been  made 
to  expand  eligibility  for  General  License 
GTDR  with  written  assurance  to  include 
virus  protection  software  controlled 
under  ECCN  5D13A.C. 

This  rule  also  revises  the  Ust  of 
"Additional  Items  Eligible  for  General 
License  GLX"  included  in  a  supplement 
to  the  General  License  section  of  the 
EAR  to  reflect  the  expansion  of  General 
License  GLX,  and  makes  editorial 
corrections  to  the  permissive  reexport 
provisions  for  technical  data. 

The  expansion  of  General  License 
GLX  and  GTDR  to  include  additional 
items  will  reduce  paperwork  and 
licensing  delays  for  exporters,  and  will 
focus  controls  on  exports  that  are  of 
direct  strategic  concern. 
EFFECTIVE  DATE:  This  rule  is  effective^ 
December  20, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  of  a  general  nature,  call 
Nancy  Crowe,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
2440. 

For  questions  of  a  technical  nature  on 
digital  mobile  telephones  call  Joseph 
Young,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
4197. 


For  questions  of  a  technical  nature  on 
semiconductors  call  Robert  Lemer, 
Bureau  of  Export  Administration, 
Telephone:  (202)  482-3710. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  response  to  the  realities  of  a  post- 
Cold  War  era,  the  Bureau  of  Export 
Administration  published  a  final  rule  in 
the  Federal  Regbter  on  April  4, 1994, 
(59  FR  15621)  that  established  General 
License  GLX  in  section  771.20  of  the 
Export  Administration  Regulations 
(EAR).  General  License  GLX  allows 
exports  of  many  items,  without  the 
requirement  of  an  individual  validated 
license,  to  civil  end-users  and  end-uses 
in  formerly  COCOM-proscribed 
destinations.  This  general  license  is 
available  for  items  previously  covered 
by  Administrative  Exception  Notes  in 
the  Commerce  Control  List  (CCL).  with 
certain  specified  exceptions  and 
additions  noted  in  the  EAR  General 
License  GLX  is  not  available  for  exports 
to  mihtary  end-usere  or  for  known 
military  end-uses.  In  addition  to 
conventional  military  activities,  miUtary 
end-uses  include  any  proliferation 
activities  described  in  Part  778  of  the 
EAR.  Retransfers  to  miUtary  end-users 
or  end-uses  in  coimtries  eUgible  for 
General  License  GLX  are  strictly 
prohibited  without  prior  authorization 
irom  the  Department  of  Commerce. 

Currently,  most  computer  and 
telecommunications  equipment  listed 
on  the  CCL  are  eligible  for  General 
License  GLX,  except  for  most  portable 
radiotelephones,  virus  protection 
software,  and  electronic  devices  and 
components.  Since  the  formerly 
COCOM-proscribed  destinations  as  well 
as  the  People's  Republic  of  China  are 
emerging  markets  for  these  items,  and 
because  this  step  is  consistent  with  the 
national  security  and  foreign  poficy 
objectives  of  the  United  States,  this  rule 
expands  General  License  GLX  for  such 
items  to  ensure  U.S.  manufacturere 
remain  competitive  in  these  areas. 

This  rule  expands  General  License 
GLX  to  include:  microprocessors  writh  a 
composite  theoretical  performance  not 
exceeding  500  miUion  theoretical 
operation  per  second  identified  imder 
ECCN  3A01A.a.3.;  memory  integrated 
circuits  identified  under  ECCN 
3A01A.a.4.;  digital-to-analog  convertere 
identified  under  ECCN  3A01.a.5.b.;  field 
programmable  gate  arrays  and  logic 
arrays  identified  under  ECCN 
3A0lA.a.7.,  and  a.8.;  digital  integrated 
circuits  identified  imder  ECCN 
3A01A.a.ll.;  portable  (personal)  or 
mobile  radiotelephones  not  capable  of 
end-to-end  encryption  identified  under 


Export  Control  Classification  Number 
(ECCN)  SAllA.a.;  and  software  to 
protect  against  computer  viruses 
identified  under  ECCN  5D13A.C. 

This  rule  also  removes  ECCNs  4B01A. 
4B02A,  4B03A  and  4C01A  from 
Supplement  No.  1  to  Part  771  of  the 
EAR.  Additional  Items  Eligible  for 
General  License  GLX.  This  editorial 
revision  conforms  the  GLX  supplement 
with  the  removal  of  these  ECCNs  from 
the  CCL  on  May  16, 1994  (59  FR  25314). 

In  addition,  eligibility  for  General 
License  GTDR  with  letter  of  assurance 
has  been  expanded  to  include  virus 
protection  software  controlled  under 
ECCN  5D13A.C.  Note  that  such  software 
is  also  eligible  for  General  License  GLX, 
and  exporters  may  use  either  general 
license,  whichever  appropriate, 
provided  that  the  export  meets  all  the 
provisions  of  the  general  license. 

This  rule  also  makes  editorial  changes 
to  the  permissive  reexport  provisions  for 
technical  data  based  upon  authorization 
by  COCOM  participating  countries. 
Finally,  this  rule  makes  editorial 
changes  to  the  permissive  reexport 
provisions  for  the  direct  product  of  U.S.- 
origin  technical  to  clarify  the  origincd 
intent.  These  clarifications  do  not 
provide  substantive  changes  to  the  EAR. 

Although  the  Export  Aoministration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994,  and  notice  of 
August  15. 1995  (60  FR  42767). 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  the  purposes  of 
Executive  Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
0MB  Control  Number.  This  rule 
involves  collections  of  information 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501  et  seq.).  These 
collections  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  0694-0005,  0694-0007, 
0694-0010,  and  0694-0023. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 


public  comment  are  not  required  to  be 
given  for  this  rule  by  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  or  by  any 
other  law,  under  sections  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)  and  604(a))  no  initial  or  final 
Regulatory  FlexibiUty  Analysis  has  to  be 
or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  pubUc  comment 
be  given  for  this  rule. 

List  of  Subjects 

15  CFR  Parts  771,  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  779 

Computer  technology.  Exports, 
Reporting  and  recordkeeping  ^ 

requirements,  Science  and  technology. 

Accordingly,  Parts  771,  779,  and  799 
of  the  Export  Administration 
Regulations  (15  CFR  Parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Parts  771  and  799  continue  to  read  as 
follows: 

Authority:  50  U.S.C.  App.  5,  as  amended: 
Pub.  L.  264,  59  Stat.  619  (22  U.S.C.  287c),  as 
amended;  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S.C.  2510  et  seq.).  as  amended;  sec.  101, 
Pub.  L.  93-153.  87  Stat.  576  (30  U.S.C.  185), 
as  amended;  sec.  103,  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212),  as  amended;  sees. 
201  and  201(ll)(e),  Pub.  L  94-258,  90  Stat. 
309  (10  U.S.C.  7420  and  7430(e)),  as 
amended;  Pub.  L.  95-223,  91  Stot.  1626  (50 
U.S.C.  1701  et  seq.y.  Pub.  L.  95-242,  92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C. 
2139a);  sec.  208,  Pub.  L.  95-372.  92  Stat.  668 
(43  U.S.C.  1354):  Pub.  L  96-72.  93  Stat.  503 
(50  U.S.C.  App.  2401  et  seq.],  as  amended; 
sec.  125.  Pub.  L.  99-64,  99  Stat.  156  (46 
U.S.C.  466c);  Pub.  L.  102-484,  106  Stat.  2575 
(22  U.S.C.  6004);  E.O.  11912  of  April  13, 
1976  (41  FR  15825,  April  15, 1976):  E.O. 
12002  of  July  7,  1977  (42  FR  35623,  July  7, 
1977),  as  amended;  E.O.  12058  of  May  11,  • 
1978  (43  FR  20947.  May  16,  1978);  E.O. 
12214  of  May  2.  1980  (45  FR  29783,  May  6, 
1980):  E.O.  12851  of  June  11, 1993  (58  FR 
33181,  June  15, 1993);  E.O.  12867  of 
September  30, 1993  (58  FR  51747,  October  4. 
1993);  E.O  12918  of  May  26, 1994  (59  FR 
28205,  May  31, 1994);  E.O.  12924  of  August 
19,  1994  (59  FR  43437  of  August  23, 1994); 
and  E.O.  12938  of  November  14, 1994  (59  FR 
59099  of  November  16, 1994). 

2.  The  authority  citation  for  15  CFR 
Part  779  continues  to  read  as  follows: 
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Authoritj:  Pub.  U  96-72. 93  StaL  503  (50 
U.S.C  App.  2401 «  seq.],  as  anwndad:  Pub. 
L  95-223,  91  SUt.  1626  (50  U.S.C.  1701  at 
seq.];  Pub.  L  90-3S1,  82  Stat.  197  (18  U.S.C 
2510  at  aeq.),  as  ai^ended  Pub.  L  95-242. 92 
Stat  120  (22  U.S.C;  3201  et  seq.  and  42 
U.S.C  2139a);  Pub,  L  102-484, 106  Stat 
2575  (22  U.S.C  6004);  E.O.  12002  of  July  7. 
1977  (42  FR  35623,  July  7, 1977).  as 
amended;  E.0. 12058  of  May  11, 1978  (43  FR 
20947,  May  16, 1978);  E.0. 12214  (rf  May  2, 
1980  (45  FR  29783^  May  6. 1980):  E.0. 12730 
of  September  3a  1090  (55  FR  40373,  October 
2, 1990),  as  coDtinied  by  Notice  of 
September  25, 1992  (57  FR  44649,  September 
28, 1992);  E.0. 12ge4  of  August  19. 1994  (59 
FR  43437,  August  t3, 1994);  and  B.0. 12938 
of  November  14, 1994  (59  FR  59099  of 
November  16. 190^). 

PART  771— [AM^DEiq 

3.  Supplement!  No.  1  to  Part  771,  is 
revised  to  read  as  follows: 

Snpplmwnt  Na  H  to  Part  771— 
AdditioBal  Items  Eligible  for  General 
iGLX 


Note:  Portions  of  some  items  listed  in  this 
Supplement  are  ccntrolled  for  missile 
tocliiiology  (MT),  nuclear  proliCaration  (NP), 
or  foreign  policy  (fP)  reasons.  Exporters  are 
rAiinded  that  suc^  portions  are  not  eligible 
fcr  General  License  GLX.  Refer  to  the  specific 
BOCNs  to  identify  those  portions  of  enMes 
subiect  to  MT,  NP,ior  FP  controls. 

CATEGORY  1 

lOOlA 

1D02A 
CATEGORY  2 

2A01A 

2A02A 

2A03A 

2A04A 

2A06A 

2B03A.a 
CATEGORY  3 

3A01A.a.3.  (u^  to  500  Mtops  only) 

3A01A.a.4. 

3A01A.a.S    (efccept  a.S.a.) 

3A01A.a.7. 

3A0lA.a.8. 

3A01A.a.ll 

3A02AJ1. 
CATEGORY  4 

4A03A.d    (having  a  3-D  vector  rate 
less  than  lOiA  vectors/sec.) 

4A03A.f 
CATEGORY  3 

5A02A    (except  ii  and  .i) 
'5A03A 

5A04A 

5A05A 

5A06A 

SAllA.a    (portable  or  mobile 
radiotelephones  for  use  with 
commocial  dvil  cellular 
radiocommunications  systems,  not 
capable  of  e^d-to-end  encryption) 

5B01A 

5B02A 

5C01A 


1  jutn^ 
Bxcebt . 


5D01A 

5D02A 

5D03A 

8D13A.C 
CATEGORY  6 

BAOlA.b 

6A02A.a.4 

6A03A.a.l 

6A04A.f 

6A05A.c.2.a 

6A05A.d 

6A05A.e 

6B05A 

6A08A.b 

6A08A.C 

6A08A.1.1. 

6C02A.C 

eC04A.h 

6D03A.d 
CATEGORY  8 

8A02A.e.2 
CATEGORY  9 

9B01A.a 

gB02A.b 

9B01A.f 

QBOlA.h 

9B05A 

9B06A 

PAFTT  77»-{AMENDED] 

1779.8   (Ainandedl 

5.  Section  779.8  is  amended: 

a.  By  revising  the  word  "exported"  in 
paragraph  (b)(2)(i)  to  read  "reexported"; 

b.  by  revising  the  phrase  "export  or 
reexport"  in  paragraph  (b)(2)(ii), 
(b)(2)(iii)  and  (b)(2)(iv)  to  read 
"reexport":  and 

c.  by  revising  the  phrase  "export  or 
reexport"  in  paragraph  (b)(3)  to  read 
"export  from  abroad". 

PART  79»-{AMENDE0] 

Snpplemeiit No.  llo § 799.1— 
[Amended] 

6.  In  Supplement  No.  1  to  Section 
799.1,  section  H  of  Category  5 
(Telecommunications  and  "Information 
Security"),  ECCN  5D13A  is  amended  by 
revising  the  Requirements  secticm  to 
read  as  follows: 

5D13A    Specific  "Software"  as  Follows 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  S  value 

Reason  for  Control:  NS 

GTDR:  Yes.  for  SD13.C  and  software 
described  in  Advisory  Note  5  only.  (See 
Note) 

GTDt/.No 

Note:  Exporter  must  have  determined  that 
the  software  is  not  controlled  by  the  Office 
of  Defense  Trade  Controls,  Department  of 
State,  before  using  this  general  license. 


Dated:  December  14, 1995. 
Sue  E.  Eckert, 

Assistant  Secretary  fi^Exp<xt 
Administration. 

[FR  Doc  95-30776  Filed  12-19-95;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16CFRPart400 

Trade  Regulation  Rule  Concerning 
Advertising  and  Labeling  as  to  Sin  of 
Sleeping  ^gs 

AGENCY:  FedMal  Trade  Commission. 
ACTION:  Repeal  of  rule. 

SUMMARY:  The  Federal  Trade 
Commission  annoimces  the  repeal  of  the 
Trade  Regulation  Rule  concerning 
Advertising  and  Labeling  as  to  Size  of 
Sleeping  Bags.  The  Commission  has 
reviewed  the  rulemaking  record  and 
determined  that  due  to  changes  in 
industry  practice,  and  the  e^dstence  of 
laws  in  most  states  that  mandate  point- 
of-sale  disclosures  similar  to  those 
required  by  the  Rule,  the  Rule  no  longer 
serves  the  public  interest  and  should  be 
repealed.  This  notice  contains  a  State  of 
Basis  and  Purpose  for  repeal  of  the  Rule. 
EFFECTIVE  DATE:  December  20, 1995. 
ADDRESSES:  Requests  for  copies  of  the 
State  of  Basis  and  Purpose  should  be 
sent  to  Public  Reference  Branch,  Room 
130,  Federal  Trade  Commission,  6th 
Street  ft  Pennsylvania  Avenue  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neil  Blickman.  Attorney,  Federal  Trade 
Commission,  Bureau  of  Consumer 
Protection,  Division  of  Enforcement, 
Washington,  DC  20580.  (202)  328-3038. 

SUPPLEMENTARY  INFORMATION: 
State  of  Basis  and  Purpose 

/.  Background 

The  Trade  Regulation  Rule 
concerning  Advertising  and  Labeling  as 
to  Size  of  Sleeping  Bags  (Sleeping  Bag 
Rule).  16  CFR  Part  400.  was 
promulgated  in  1963  (28  FR  10900).  The 
Sleeping  Bag  Rule  regulates  the 
advertising,  labeling  and  marking  of  the 
dimensions  of  sleeping  bags.  The 
Commission  had  foimd  that  the  practice 
of  labeling  sleeping  bags  by  the 
dimensions  of  tiie  unfinished  material 
used  in  their  construction  (cut  size)  was 
misleading  consumers  about  the  actual 
size  of  the  sleeping  bag.  To  correct  this 
misconception,  the  Commission 
promulgated  the  Sleeping  Bag  Rule, 
which  provides  that  it  is  an  imfair 
method  of  competition  and  an  un&ir  or 
deceptive  act  or  practice  to  use  the  "cut 
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siae"  of  the  materials  from  wfaidi  a 
sleeping  beg  is  made  to  describe  the  size 
of  a  sleepioqg  bag  in  adv«tising,  labeling 
or  marking  imless: 

(1)  "The  dimensions  of  the  cut  size 
an  accurate  measurements  of  the  yard 
goods  used  in  construction  of  the 
sleepins  begs":  and 

(2)  "Sacii  'cut  size'  dimensions  are 
accompanied  by  the  words  'cut  size' "; 
and 

(3)  The  reSsrenoe  to  "cut  size"  is 
"accompanied  by  a  clear  and 
conspicuous  disclosure  of  the  length 
and  width  of  the  finished  products  and 
by  an  explanation  that  such  dimensions 
constjtuta  the  finished  size".^ 

On  May  23, 1995,  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  seeking 
commoit  on  proposed  repeal  of  the 
Sleeping  Bag  Rule  (60  FR  27240).  In 
accordance  with  Section  18  of  the 
Pedoral  Trade  Commission  (FTC)  Act, 
15  U.S.C.  57a.  the  ANPR  was  sent  to  the 
Chairman  of  the  Committee  oa 
Commerce,  Science  and  Transpcnlation, 
United  States  Senate,  and  the  Chairman 
of  the  Subcommittee  on  Commerce, 
Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives.  The 
comment  period  closed  on  Jime  22, 
1995.  The  Commission  received  no 
comments. 

On  September  18, 1995,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  initiating  a 
proceeding  to  ctmsider  whether  the 
Sleeping  Bag  Rule  should  be  repealed  or 
remain  in  efiiact  (60  FR  48063).^  This 
rulemaking  proceeding  was  imdertaken 
as  part  of  the  Commission's  ongoing 
program  of  evaluating  trade  regulation 
rules  and  industry  guides  to  ascertain 
their  effectiveness,  impact,  cost  and 
need.  This  proceeding  also  responded  to 
President  Qinton's  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  urges  agencies  to  eliminate 
obsolete  or  imnecessary  regulations.  In 
the  NPR,  the  Commission  announced  its 
determination,  pursuant  to  16  CFR  1.20, 
to  use  expedited  procedures  in  this 
proceeding.^  The  comment  period 


>  The  Rule  then  givei  an  example  of  proper  size 
marking:  'Tiitiahed  size  33"  x  B8";  cut  tize  36"  x 

>  In  acoordancavvith  Section  18  of  the  FTC  Act. 
15  U.S.C.  S7a,  the  Commission  submitted  the  NPR 
to  the  Chairman  of  the  Committee  on  Commerce, 
Science  and  Transportation,  United  States  Senate, 
and  the  Chairman  of  the  Subcommittee  on 
Cmnmerce,  Trade  and  Hazardous  Material*,  Unitad 
States  House  of  Represenutives,  30  days  prior  to  its 
publicatioa. 

'These  procedoras  included:  publiahing  a  Notice 
of  Propoaad  Rulemaking;  soliciting  written 
conunants  on  the  Commission's  proposal  to  repeal 
the  Rule;  holding  an  informal  hearing,  if  requested 
by  Intensted  parties,  receiving  a  final 
recommendation  from  Commission  staff,  and 


doeed  on  October  18. 1995.  The 
Commission  received  no  comments  and 
no  requests  to  hold  an  informal  hearing. 

J7.  Basis  for  Repeal  of  Rule 

The  Commission  periodically  reviews 
its  rules  and  guides,  seeking  infumation 
about  their  costs  and  benefits  and  their 
regulatory  and  economic  impact  The 
information  obtained  assists  the 
Commission  in  identifying  rules  and 
guides  that  warrant  modification  or 
rescission.  Accordingly,  on  April  19, 
1993,  the  Commission  published  in  the 
Fednral  Register  a  request  for  public 
comments  on  its  Sleeping  Bag  Rule  (58 
FR  21095).  The  Commission  asked 
commmters  to  address  the  costs  and 
benefits  of  the  Rule,  whether  there  was 
a  continuing  need  for  this  regulation, 
the  burdens  placed  on  businesses 
subject  to  this  regulation,  whether 
changes  should  bis  made,  any  conflicts 
with  other  laws,  and  whether  changes  in 
technology  afiected  the  Rule. 

Only  one  specific  comment  relating  to 
the  Sleeping  Bag  Rule  was  received, 
which  generally  supported  a 
continuation  of  this  regulation.  In 
addition  to  this  specific  comment,  one 
general  comment,  appUcable  to  several 
rules  being  reviewed,  was  received  from 
an  advertising  agency  association.  This 
organization  recommended  rescission  of 
the  Sleeping  Bag  Rule  because  the 
general  prohibitions  of  the  FTC  Act 
covering  false  and  deceptive  advertising 
apply  to  the  sleeping  b«^  industry, 
llius,  the  commenter  concluded  that  the 
Rule  creates  tmnecessary  administrative 
costs  for  the  government,  industry 
members  and  consiuners. 

Onnmission  staff  also  conducted  an 
informal  inquiry  and  inspected  sleeping 
bags  at  several  national  chain  stores. 
This  inquiry  found  no  violations  of  the 
Rule  on  either  the  sleeping  bag 
packaging  materials  or  the  labels  affixed 
to  the  products  themselves.  In  fact,  it 
appeared  from  that  limited  inquiry  that 
industry  products  were  mariced  with 
only  the  finished  size.  Additionally,  the 
Commission  has  no  record  of  receiving 
any  complaints  regarding  non- 
compliance with  the  Rule,  or  of 
initiating  any  law  enforcement  actions 
alleging  violation  of  the  Rule's 
requirements.  Finally,  the  National 
Conference  on  Weights  and  Measures' 
Unifonn  Packaging  and  Labeling 
Regulation,  which  has  been  adopted  by 
47  States,  regulates  the  labeling  of 
sleeping  bags,  and  provides  that  these 
items  must  be  labeled  with  their 
finished  size.  Accordingly,  due  to 
changes  in  industry  practice,  and  the 


announcing  final  Commission  action  in  the  Federal 


existence  of  laws  in  most  States  that 
mandate  point-of-sale  disclosures 
similar  to  those  required  by  the  Rule, 
the  Commission  has  determined  to 
repeal  the  Sleeping  Bag  Rule. 

flj.  Regulatory  Flexibility  Act 

The  Regiilatory  Flexibility  Act  (RFA), 
5  U.S.C  601-11,  requires  an  analysis  of 
the  anticipated  impact  of  the  repeal  of 
the  Rule  on  small  businesses.  The 
reasons  for  repeal  of  the  Rule  have  been 
explained  in  this  Notice.  Repeal  of  the 
Ride  would  appear  to  have  UtUe  or  no 
effect  on  small  businesses.  Moreover, 
the  Commission  is  not  aware  of  any 
existing  Federal  laws  or  regulations  that 
would  conflict  with  repeal  of  the  Rule. 
For  these  reasons,  the  Commission 
certifies,  piusuant  to  sectitm  605  of  the 
RFA,  5  U.S.C.  605,  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

/v.  Paperwork  Reduction  Act 

The  Sleeping  Bag  Rule  imposes  third- 
party  disclosure  requirements  that 
constitute  "information  collection 
requirements"  imder  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
Accordingly,  repeal  of  the  Ride  would 
eliminate  any  burdens  on  the  public 
imposed  by  these  disclosure 
requirements. 

List  of  Sobfects  in  16  CFR  Part  400 

Advertising,  Sleeping  bags.  Trade ' 
practices. 

PART  400-{REMOVEO] 

The  Commission  t  imder  authority  of 
section  18  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  57a,  amends 
chapter  I  of  titie  16  of  the  Code  of 
Federal  Regulations  by  removing  part 
400. 

By  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 

|FR  Doc  9S-31010  Filed  12-19-95;  8:45  am] 
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16  CFR  Part  402 

Trade  Regulation  Rule  Concerning 
Deception  as  to  Non-Prismatlc  and 
Partfalty  Prismatic  Instruments  Being 
Prismatic  Binoculars 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Repeal  of  rule. 

SUMMARY:  The  Federal  Trade 
Commission  annoimces  the  repeal  of  the 
Trade  Regidation  Rule  concerning 
Deception  as  to  Non-Prismatic  and 
Partially  Prismatic  Instruments  Being 


9SS»r9Am4 


/  Vol  60,  Na  244  /Wednesday,  Deeaiober  20,  1995  /  Rules  and  Regulations 


Prismatic  Bfnoaikn.  nwCoauninioii 
hat  iwiawed  tlii»  nilemaUng  raccwd  uid 
datamrinadtlirtdnBtorhin^in 
tedmologj,  the  Aula  no  loinr  serves 
the  public  hatot^  and  should  be 
lepMled.  This  liotioe  contains  a 
Statement  of  Ba^s  end  Purposes  for 
i^ealoftheRive. 
tfUCIWl  DATeiDecember  20, 1995. 
AOWKSSES:  Reqiuests  for  coi^es  of  the 
Stajtement  of  Ba^  sad  Purpose  should 
be  sent  to  PuUit  Reforenoe  Branch. 
Room  130,  Federal  Trade  Ccmunission, 
6th  Street  k  Prajnsylvania  Avenue,  NW., 
Wsshington.  D(|  20580. 
RM  niRTMER  UPOWIATIOH  CONTACT: 
PhUlip  Priesmaii,  Attorney.  Federal 
Trade  Commission.  Biueau  of  Coosumer 
Protection.  DiviUon  of  Advertisiog 
Practices.  Washington.  DC  20580. 
telephone  number  (202)  326-2484. 

aUPPLEMDITARY  MP0MIA710N: 

Slatanent  of  Baaia  and  Poipoae 

L  Background 

The  Trade  Regulation  Rule 
concerning  Deception  as  to  Non- 
Prismatic  and  P|ntially  Prismatic 
Instruments  Bekig  Priimatic  Binoculars 
(Binocular  Rulc^,  16  CFR  Part  402,  was 
promulgated  in!l964  (29  FR  7316).  The 
Rule  requires  a  plear  and  conspicuous 
disclosure  on  a^y  advertising  or 
packaging  for  non-prismatic  or  partially 
prismatic  binoculars  that  the 
instnunents  aretoot  fully  prismatic. 
Fully  prismatic  binoculars  rely  on  a 
prism  within  the  instrument  to  revwse 
the  visual  imag^  entering  the  lens  so 
that  it  appears  4ght-side  up  to  the  user. 
Other  binoculaib  rely  partially  or 
entirely  on  mirrors  to  reverse  the  visual 
image.  When  the  rule  was  promulgated, 
the  Commission  was  concerned  that 
consumers  coutd  be  misled  into 
beUeving  that  non-prismatic  binoculars 
were  in  fact  priimatic,  absent  such  a 
disclosure. 

To  prevent  consumer  deception,  the 
rule  proscribed  the  use  of  the  term 
"binocular"  to  describe  anything  other 
than  a  fully  prismatic  instrument, 
unless  the  term  was  modified  to 
indicate  the  tme  nature  of  the  item. 
Under  the  Rule,  non-prismatic 
instnunents  could  be  identified  ^s 
binoculars  only*  if  they  incorporated  a 
descriptive  teni  such  as  "binocular- 
nonprismatic,"  "binoodar-mirTor 
prismatic,"  or  'Ibinocular-nonpriamatic 
mirror," 

On  May  23,  l|995.  the  Commission 
published  an  Advance  Notice  oi 
Proposed  Rulemaking  (ANPR)  seeking 
comment  on  proposed  repeal  of  the 
Binocular  Rule|(60  FR  27241).  bi 
acoonlsnoe  mth  Section  18  of  the 


Fedenl  Thide  Commissian  (FTC)  Act, 
IS  \J.SjC  S7a.  the  ANPR  was  sent  to  the 
Chairaiui  of  the  Conunittee  on 
Commerce.  Science  and  Transportation, 
United  States  Senate,  ^nd  the  Chairman 
of  die  Subommiittee  on  Commerce; 
Trade  and  Hazardous  Materials,  United 
States  House  of  Reprasentatives.  The 
comment  period  closed  on  June  22, 
1995.  The  Commission  received  one 
comment  suggesting  that  there  may  be  a 
continuing  need  for  the  Rule  because 
field  glasses  and  opera  glasses/both  of 
which  are  non-prismatic,  are  still 
advertised  and  sold  today.  The 
comment  acknowledged,  however,  that 
present-day  binoculars  are  fully 
prismatic,  while  the  non-prismatic 
instruments  are  identified  as  either  field 
glasses  or  opera  glasses  rather  than 
binoculars. 

On  September  18, 1995,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  initiating  a 
proceeding  to  consider  whether  the 
Binocular  Rule  shoiild  be  repeeled  or 
remain  in  effect  (60  FR  48065).^  This 
rulemaking  proceeding  was  undertaken 
as  pari  of  tihe  Commission's  ongoing 
program  of  evaluating  trade  regulation 
rules  and  industry  guides  to  ascertain 
their  efiactiveness,  impact,  co^  and 
need.  This  proceeding  also  responded  to 
President  Clinton's  National  Regulatory 
Reinvention  Initiative,  vdnch,  among 
other  things,  urges  agencies  to  eliminate 
obsolete  or  unnecessary  regiUations.  In 
the  NPR,  the  Commission  announced  its 
determination,  pursuant  to  16  CFR  1.20, 
to  use  expedited  procedures  in  this 
proceeding.'  The  conunent  period 
closed  on  October  18, 1995.  The 
Commission  received  no  comments  and 
no  requests  to  hold  an  informal  hearing. 

17.  Basis  for  Repeal  of  Rule 

Since  the  Rule  was  promulgated, 
technological  advances  have  reduced 
the  cost  of  prisms  to  the  point  that 
{dmost  all  binoculars  sold  today  are 
fully  prismatic.  Those  that  are  not  hilly 
prismatic  are  marketed  and  sold  as  field 
glasses  or  opera  glasses  rather  than 
binoculars.  Thus,  there  does  not  appear 
to  be  any  continuing  need  for  the  Rule. 


*  In  accordance  vrith  Section  18  of  the  FTC  Act, 
IS  U.S.C.  S7a,  the  Commission  submitted  the  NPR 
to  the  Chairman  of  the  Committee  on  Commerce, 
Science  and  Transportation.  United  States  Senate, 
and  the  Chairman  of  the  Subcommittee  on 
Commerce,  Trade  and  Hazardous  MatariaU,  United 
States  House  of  Representatives,  30  days  prior  to  its 
publication. 

'These  procedures  included:  publishing  a  Notice 
of  Proposed  Rulemaking:  soliciting  written 
comments  on  the  Commission's  proposal  to  repeal 
the  Rule:  holding  an  informal  hearing,  if  requested 
by  intamted  parties;  receiving  a  final 
recommendation  from  Commission  staff;  and 
•nnoiiBciiig  final  Cooimisaion  action  in  the  Federal 


Repeal  of  the  Rule  will  also  further  the 
ot^ective  of  reducing  obsolete 
government  regulation. 

m.  Regulatory  Flexibility  Act 

The  Rsgulati»y  Flexibility  Act  (RFA), 
5  U.S.C  601-11,  requires  an  analjrsis  (^ 
the  anticipated  impact  of  the  i^ipeal  of-  - 
the  Rule  on  small  businesses.  Ine 
reasons  for  repeal  of  the  Rule  have  been 
explained  in  this  Notice.  Repeal  of  the 
RiUe  woidd  appear  to  have  UtUe  or  no 
effect  on  smau  businesses.  Moreover, 
the  Commission  is  not  aware  of  any 
existing  federal  laws  or  regulations  that 
would  conflict  widi  repeal  of  the  Rule. 
For  these  reasons,  the  Commission 
certifies,  pursuant  to  Section  605  of  the 
RFA,  5  US.C.  605,  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  .-' 

IV.  PapawoA  Beduction  Act 

The  Binocular  Rule  does  not  impose- 
"information  collection  requirements" 
undOT  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  Although  the  Rule 
contains  disclosure  requirements,  these 
disclosures  are  not  covered  under  the 
Act  because  the  disclosure  language  is"* 
mandatory  and  provided  by  the 
government.  Repeal  of  the  Rule, 
however,  would  eliminate  any  burdens 
on  the  public  imposed  by  these 
disclosure  requirements. 

List  of  Subjects  in  16  CFR  Fart  402 

Binoculars,  Trade  practices. 

PART  402-{REMOVE01 

The  Commission,  under  authority  of 
Section  18  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  57a,  amends 
chapter  I  of  title  16  of  the  Code  of 
Federal  Regulations  by  removing  Part 
402.  ':    ' 

By  directioa  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

IFR  Doc.  95-31014  FUed  12-19-95;  8:45  am] 
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16  CFR  Part  404 

Trade  Regulation  Rule  Concerning 
Deceptive  Advertising  and  Labeling  as 
to  Size  of  Tablsdoths  and  Related 
Products 

agency:  Federal  Trade  Commissian. 
ACTION:  Repeal  of  rule. 

SUMMARY:  The  Federal  Trade 
Commissicm  announces  the  repeal  of  the 
Trade  Regulation  Rule  concerning 
Deceptive  Advertising  and  Label^  as 
to  Size  of  Tablecloths  and  Related 
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Products.  The  Commission  has 
reviewed  the  rulemaking  recrad  and 
determined  that  due  to  changes  in 
industry  practices  and  state  Uws,  the 
Rule  no  longer  serves  the  public  interest 
and  should  be  repealed.  Tliis  notice 
contains  a  Statement  of  Basis  and 
Purpose  for  repeal  of  the  Rule. 
EFFECTIVE  DATE:  December  20, 1995. 
ADDRESSES:  Requests  for  copies  of  the 
Statement  of  Basis  and  Purpose  should 
be  sent  to  Public  Refarence  Branch, 
Room  130,  Federal  Trade  Commission, 
6th  Street  &  Pennsylvania  Avenue  N.W.. 
WadiiDgton.  DC  20580. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Janice  PodoU  Frankle,  Esq..  (202)  326- 
3022.  Division  of  Enforcement,  Bvireau 
of  Consumer  Protection,  Federal  Trade 
Commissi<m,  Washington,  DC  20580. 

SUPPI^MENTARY  INFORMATION: 

Statement  of  Baais  and  Purpoee 

/.  Background 

The  Trade  Regulation  Rule 
concerning  Deceptive  Advertising  and 
Labeling  as  to  Size  of  Tablecloths  and 
ReUted  Products  (Tablecloth  Rule),  16 
CFR  Pari  404,  was  promulgated  in  1964 
(29  FR  11261).  The  Tablecloth  Rule 
declares  that  in  coimection  with  the  sale 
or  offsring  for  sale  of  tablecloths  and 
related  products,  such  as  doilies,  table 
mats,  dresser  scarves,  place  mats,  table 
runners,  napkins  and  tea  sets,  any 
representation  of  the  cut  size  (that  is, 
the  dimensions  of  unfinished  materials 
used  in  the  construction  of  such 
products)  .constitutes  an  unfair  method 
of  competition  and  an  unfair  and 
deceptive  act  or  practice  unless. 

(a)  "Such  'cut  size'  dimensions  are 
accompanied  by  the  words  'cut-size' "; 
and 

(b)  "The  'cut  size'  is  accompanied  by 
a  clear  and  conspicuous  disclosure  of 
the  dimensions  of  the  finished  products 
and  by  an  explanation  that  such 
dimensions  constitute  the  finished 
size." 

On  May  23, 1995,  the  Conunission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  seeking 
comment  on  proposed  repeal  of  the 
Tablecloth  Rule  (60  FR  27242).  In 
accordance  with  section  18  of  the 
Federal  Trade  Commission  (FTC)  Act. 
15  U.S.C.  57a.  the  ANPR  was  sent  to  the 
Chairman  of  the  Committee  on 
Commerce.  Science  and  Transportation, 
United  States  Senate,  and  the  Chairman 
of  the  Subcommittee  on  Commerce, 
Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives.  The 
comment  period  closed  on  Jime  22, 
1995.  'The  Commissicm  received  no 
comments. 


On  September  18, 1995,  the 
Comminion  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  initiating  a 
proceeding  to  consider  whether  the 
Tablecfoth  Rule  shoiUd  be  repecded  or 
remain  in  effect  (60  FR  48067).  >  This 
rulemaking  proceeding  was  imdertaken 
as  part  of  the  Commisdon's  ongoing 
program  of  evaluating  trade  regulation 
rules  and  industry  guides  to  ascertain 
their  effectiveness,  impact,  cost  and 
need.  This  proceeding  also  responded  to 
President  Qinton's  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  luges  agencies  to  eliminate 
obsolete  or  unnecessary  regulations.  In 
the  NPR.  the  Commission  announced  its 
determination,  pursuant  to  16  CFR  1.20, 
to  sue  expedited  procedures  in  this 
proceeding.'  The  comment  period 
closed  on  October  18, 1995.  The 
Commission  received  no  comments  and 
no  requests  to  hold  an  informal  hearing. 

n.  Basis  for  Repeal  of  Rule 

The  Commission  periodically  reviews 
its  rules  and  guides,  seeking  information 
about  their  costs  and  benefits  and  their 
regulatory  and  economic  impact.  The 
information  obtained  assists  the 
Commission  in  identifying  rules  and 
guides  that  warrant  modification  or 
rescission.  On  April  19, 1993,  the 
Commission  published  in  the  Federal 
Register  a  request  for  pubUc  comments 
on  the  Tablecloth  Rule,  58  FR  21124. 
The  Commission  asked  commenters  to 
address  the  costs  and  benefits  of  the 
Rule,  the  biudens  it  imposes,  and  the 
basis  for  assessing  whether  it  should  be 
retained  or  amended. 

The  Commission  received  only  one 
conunent  specifically  addressing  this 
Rule  along  with  a  general  comment 
referring  to  several  rules  under  review. 
The  comment  specific  to  this  Rule  was 
submitted  by  a  trade  group  representing 
the  textile  rental,  linen  supply,  uniform 
rental,  dust  control  and  commercial 
laundry  services  industries.  In  its  one- 
page  comment  letter,  the  association 
stated  there  is  a  continuing  need  for  this 
Rule.  The  commenter  asserted  that  the 
Rule  does  not  impose  any  additional 
costs  or  burdens  on  entities  subject  to 


'  In  accordance  with  section  18  of  the  FTC  Act, 
15  U.S.C.  57a,  the  Commission  submitted  the  J>JPR 
to  the  Chairman  of  the  Committee  on  Commerce, 
Science  and  Transportation,  United  States  Senate, 
and  the  Chairman  of  the  Subcommittee  on 
Commerce,  Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives.  30  days  prior  to  its 
publication. 

'These  procedures  included:  publishing  a  Notice 
of  Proposed  Rulemaking:  soliciting  written 
commtnts  on  the  Commission's  proposal  to  repeal 
the  Rule:  holding  an  informal  hearing,  if  requested 
by  interested  parties:  receiving  a  final 
recommendation  from  Commission  staff:  and 
announcing  final  Commission  action  in  the  Fadani 


the  Rule  and  that  the  rule  raises  the 
level  of  professionaUsm  in  the  industry. 

In  addition,  one  general  comment, 
applicable  to  several  rules  being 
reviewed,  was  received  from  an 
advertising  agency  association.  This 
organization  recommended  rescission  of 
the  Tablecloth  Rule  because  the  general 
prohibitions  covering  false  and 
deceptive  advertising  apply  to  the 
industry.  Thus,  the  commenter 
concluded  that  the  Rule  creates 
uimecessary  administrative  costs  for  the 
government,  industry  members  or 
consumere. 

Prior  to  the  1993  request  for 
comments.  Commission  staff  conducted 
an  informal  review  of  industry  practices 
by  examining  the  marking  of 
dimensions  on  tablecloths  and  other 
items  subject  to  the  Rule  available  for 
retail  sale  at  several  national  chain 
stores.  This  informal  review  revealed  no 
instances  of  Rule  violations.  In  fact,  it 
appeared  from  the  limited  review  that 
industry  products  were  marked  with 
only  the  finished  size.  Additionally,  the 
Conunission  has  no  record  of  receiving 
any  complaints  regarding  non- 
compliance with  the  Rule,  or  of 
initiating  any  law  enforcement  actions 
alleging  violations  of  the  Rule's 
requirements.  Finally,  the  National 
Conference  on  Weight  and  Measures' 
Uniform  Packaging  and  Labeling 
Regulation,  which  has  been  adopted  by 
47  states,  regiilates  the  labeling  of 
tablecloths,  and  provides  that  these 
items  must  be  labeled  with  their 
finished  size. 

Because  the  practices  that  brought 
about  the  Tablecloth  Rule  are  no  longer 
common  industry  practices  and  are 
otherwise  addressed  by  state  law,  the 
Rule  is  no  longer  necessary  and  should 
be  repealed. 

III.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601-11.  requires  an  analysis  of 
the  anticipated  impact  of  the  repeal  of 
the  Rule  on  small  businesses.  The 
reasons  for  repeal  of  the  Rule  have  been 
explained  in  this  Notice.  Repeal  of  the 
Rule  would  appear  to  have  UtUe  or  no 
effect  on  small  businesses.  Moreover, 
the  Commission  is  not  aware  of  any 
existing  federal  laws  or  regulations  that 
would  conflict  with  repeal  of  the  Rule. 
For  these  reasons,  the  Commission 
certifies,  punuant  to  Section  605  of  the 
RFA,  5  U.S.C.  605,  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

IV.  Paperwork  Reductioii  Act 

The  Tablecloth  Rule  imposes  third- 
party  disclosure  requirements  that 
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oonstitute  "infonilatiQa  coUactian 
leqidTBiiMnts"  un^er  the  Ptparwotk 
Reducdon  Act.  44|U^.C.  3501  et  aeq. 
Acoordiii^y,  rape41  of  the  Rule  vrould 
eUmiiiete  any  burvens  on  the  public 
imposed  by  these  disclosure 
requirsmeQts. 

Ual  «fSet|scls  iaJM  CFE  Part  404 

AdvertisiBg.  Tablecloths  and  related 
products,  Tnde  ptactices. 

PART  44M-{RaibVBI| 

Hie  Commissioa.  under  authority  of 
Section  18  of  the  federal  Trade 
Connnissiai  Act,  15  U.S.C.  S7a,  amends 
chapter  I  of  title  If  of  the  Code  of 
Pecferal  Regul^c^  by  ronoving  Pait 
404. 

By  diraction  of  die  Commission. 
DaMUS-Oark. 

(FR  Doc.  9S-31012  Ijilad  12-19-95;  8:45  am) 
I  OOOK  aiM  il  0 


16  CFR  Part  413 


Trad*  Ragulalion  hula  Conoartibig  Vw 
FaHura  to  DtodoM  That  Skin  Inrttallon 
May  Raautt  flom  WMiing  or  Handling 
QIaaa  FlMT  Curla|na  and  Draparfaa 
and  QIaea  Flbar  Ckntabi  and  Drapery 


iVaJ 


aocncy:  Pederal  iVade  Commission. 

action:  Repeal  of  mie. 

E 1 

SUMMARY:  The  Federal  Trade 
Commission  announces  the  repeal  of  the 
Tnde  Regulation  ^lule  concerning  the 
Failiue  to  Disclose  that  Skin  Irritation 
May  Result  from  Washing  or  Handling 
Glaiss  Fiber  Qutains  and  Draperies  and 
Glass  Fiber  Curtain  and  Drapery  Privies. 
The  Coflunissicm  kas  received  die 
rulemaking  record  and  determined  that 
due  to  changes  in  technology,  the  Rule 
no  longer  serves  the  public  interest  and 
should  be  repealed-  This  notice  contains 
a  Statement  of  Bai|s  and  Purpose  for 
repeal  of  the  Rule. 

EFFECTIVE  DATE:  December  20. 1995. 


Requests  for  copies  of  the 
Statement  of  Basis  and  Purpose  should 
be  sent  to  PuUic^ference  Branch, 
Room  130,  Federal  Trade  Commission, 
6th  Street  k  Pennsylvania  Avenue  N.W., 
Washington,  DC  2D580. 

FOR  FUfmcn  MFoaauTiON  contact: 
Edwin  Rodriguez  or  Janice  Podoll 
Frankle,  Attorneys,  Federal  Trade 
Commission,  Division  of  Enforcement, 
Bureau  of  Consumer  Protection, 
Washington,  DC  20580.  (202)  326-3147 
or  (202)  326-3022^ 


/.  Backgmtnd 

The  Trade  Regulation  Rule 
conceniing  the  Faihue  to  Disclose  that 
Skin  britatloo  May  RssuK  front  Waridng 
or  Handling  GSass  Fiber  Curtains  and 
Draperies  and  Glass  Fiber  Curtain  and 
Drapery  Fabrics  (Fibeiglass  Curtain 
Ride),  16  CFR  Part  413.  was 
promulgated  hi  1967  (32  FR  11023).  The 
Fiberglass  Curtain  Rule  requires 
maiketere  of  fiberglass  curtains  or 
drqieries  and  fibergfass  curtain  or 
drapery  cloth  to  disclose  that  sldn 
irritation  may  result  from  handling 
fiberglass  curtains  or  curtain  cloth  md 
from  contact  with  clothing  or  othw 
articles  that  have  been  washed  (1)  ^<^ 
such  glass  fiber  products,  ot  (2)  in  a 
container  previously  used  (at  washing 
such  glass  fiber  products  unless  the 
glass  particles  have  been  removed  from 
the  container  by  cleaning. 

On  May  23, 1995,  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  seeking 
comment  on  proposed  repeal  (A  the 
Fiberglass  Curtain  Rule  (60  FR  27243). 
In  accordance  with  Section  18  of  the 
Federal  Trade  Commission  (FTC)  Act, 
15  U.S.C  57a.  the  ANPR  was  sent  to  the 
Chairman  of  the  Committee  on 
Commerce,  Sdenoe,  and  Tranwortation, 
Untied  States  Senate,  and  the  Qiaiiman 
of  the  Subcommittee  on  Commerce, 
Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives.  The 
comment  period  closed  on  June  22, 
1995.  The  Commission  received  no 
comments. 

On  September  18, 1995,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  initiating  a 
proceeding  to  consider  whether  the 
Fiberglass  Curtain  Ride  should  be 
repealed  or  remain  in  efiisct  (60  FR 
48071).!  This  rulemaking  proceeding 
was  undertaken  as  part  of  the 
Commission's  ongoing  program  of 
evaluating  trade  regulation  rules  and 
industry  guides  to  ascertain  their 
effectiveness,  impact,  cost  and  need.- 
This  proceeding  also  responded  to^ 
President  Clinton's  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  urges  agencies  to  eliminate 
obsolete  or  unnecessary  regulations.  In 
the  NPR,  the  Commission  annoimced  its 
determination,  pursuant  to  16  CFR  1.20, 


>  In  accordance  with  Section  ISof  theFTC  Act, 
15  U.S.C  S7a,  the  Conunis«on  submitted  the  NPR 
to  the  Chainnan  of  the  Committee  on  Commarce, 
Science  and  Transportation,  United  State*  Senate, 
and  the  Chairman  of  the  Subcommittee  on 
Commerce,  l>ade  and  Hazardous  Materials,  United 
Statea  House  of  Representatives,  30  day*  i»ior  to  it* 
publication. 


to  use  expedited  procedures  in  this 
proceeding.'  The  annment  period 
closed  on  October  18. 199S.  Ihe 
Commission  lacdved  no  commoots  and 
no  requests  to  hold  m  informal  hearing. 

n.  Basis  for  Repeal  of  Rule 

The  Statement  of  Basis  and  Purpose 
ba  the  Ffiierglass  Curtain  Rule  stated 
that  consumera  had  eiqierienoed  akin 
irritatian  after  washing  at  ImnHHr^g  glass 
fiber  curtains  and  drapoies  and  glass 
fiber  curtain  and  drapery  &bric8. 
Consequently  .the  Commission 
concluded  that  ft  was  in  the  public 
interest  to  caution  consumers  that  sldn 
irritation  could  resuh  frran  the  direct 
handling  of  fibeiglass  curtains, 
draperies,  and  ymd  goods,  and  from  ^ 
Ixxfy  contact  vkth  clothing  at  other    "- 
articles  that  had  been  waabed  with 
fiberglass  products  or  in  a  ocmtainer 
previously  used  to  wash  fiberglass 
products  and  not  cleaned  of  aU  glass 
jnacticles. 

As  part  of  its  continuing  review  of  its 
trade  regulation  rules  to  determine  their 
current  effectiveness  and  impact,  the 
Commission  recently  obtained 
information  bearing  on  the  need  for  this 
Rule.  Based  on  this  review,  the 
Commissicm  has  determined  that 
fiberglass  curtains  and  draperies  and 
fiberglass  curtain  or  drapery  fabric  no 
longer  present  a  substantial  threat  of 
skin  irritation  to  the  consumer. 
Fiberglass  was  used  in  curtains 
primarily  because  of  its  fire  retardant 
characteristic.  Technological 
developments  in  fire  retardant  fobrics 
have  caused  fibraglass  fabric  to  be 
displaced  by  polyester  and  modacrylics 
in  tne  curtain  and  drapery  industry. ' 
Fiberglass  Catnrics  are  now  used  almost 
exclusively  for  very  qiecialized 
industrial  uses.'*  Because  the  products 
are  ho  longer  sold  for  consumer  use.  the 
Fibeiglass  Curtain  Rule  has  become 
obsolete  and  should  be  repealed. 

m.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601-11  requires  an  analysis  of 
the  anticipated  impact  of  the  repeal  of 
the  Rule  on  businesses.  The  reasons  for 
repeal  of  the  Rule  have  been  explained 
in  this  Notice.  Repeal  of  the  Rule  would 
appear  to  have  little  or  no  effect  on 
sinall  businesses.  Moreover,  the 


>  These  procedure*  included:  pubti*hing  a  ^totice 
of  Proposed  Rulemaking;  soliciting  written 
comments  on  the  Cc^punission's  proposal  to  repeal 
the  Rule;  holding  an  informal  hearing,  if  requested 
by  interested  parties;  receiving  a  final 
recomroeodation  from  Commission  staS;  and 
announcing  final  Commission  action  in  the  Federal 


'  Sea  Rulemaking  Rec»rd,  Category  B,  Staff 
Submissions. 
Md. 


Federal  Register  /  Vol.  60.  No.  244  /  Wednesday,  December  20,  1995  /  Rules  and  Regulations  65533 


Commission  is  not  aware  of  any  existing 
federal  laws  or  regulations  that  would 
conflict  with  repeal  of  the  Rule.  For 
these  reasons,  the  Commission  certifies, 
pursuant  to  Section  605  of  the  RFA,  5 
U.S.C.  605,  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

IV.  Paperwork  Reduction  Act 

The  Fiberglass  Curtain  Rule  does  not 
impose  "information  collection 
requirements"  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
Although  the  Rule  contains  disclosure 
requirements,  these  disclosures  are  not 
covered  by  the  Act  because  the 
disclosure  language  is  mandatory  and 
provided  by  the  government.  Repeal  of 
the  Rule,  however,  would  eliminate  any 
burdens  on  the  public  imposed  by  these 
disclosure  requirements. 

List  of  Subjects  in  16  CFR  Part  413 

Fiberglass  curtains  and  curtain  fabric, 
Trade  practices. 

PART  413— {REMOVED] 

The  Commission,  under  authority  of 
Section  18  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  57a,  amends 
chapter  I  of  title  16  of  the  Code  of 
Federal  Regulations  by  removing  Part 
413. 

By  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 
(FR  Doc.  95-31013  Filed  12-19-95:  8:45  am] 
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16  CFR  Part  418 

Trade  Regulation  Rule  Concerning 
Deceptive  Advertiaing  and  Labeling  aa 
to  Length  of  Extension  Ladders 

agency:  Federal  Trade  Commission. 
ACTION:  Repeal  of  rule. 

summary:  The  Federal  Trade 
Commission  {mnounces  the  repeal  of  the 
Trade  Regulation  Rule  concerning 
Deceptive  Advertising  and  Labeling  as 
to  Length  of  Extension  Ladders.  The 
Commission  has  reviewed  the 
rulemaking  record  and  determined  that 
due  to  changes  in  industry  practice,  and 
the  existence  of  standards  mandating 
the  point-of-sale  disclosures  required  by 
the  Rule,  the  Rule  no  longer  serves  the 
public  interest  and  should  be  repealed. 
This  notice  contains  a  Statement  of 
Basis  and  Purpose  for  repeal  of  the  Rule. 
EFFECTIVE  DATE:  December  20, 1995. 
ADDRESSES:  Requests  for  copies  of  the 
Statement  of  Basis  and  Piu^ose  should 
be  sent  to  Public  Reference  Branch, 


Room  130.  Federal  Trade  Commission, 
6th  Street  &  Pennsylvania  Avenue  N.W., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Blickman,  Attorney,  Federal  Trade 
Commission,  Bureau  of  Consumer 
Protection,  Division  of  Enforcement, 
Washington,  DC  20580.  (202)  326-3038. 

SUPPLEMENTARY  INFORMATION: 

Statement  of  Basis  and  Purpose 

/.  Background 

The  Trade  Regulation  Rule 
concerning  Deceptive  Advertising  and 
labeling  as  to  Length  of  Extension 
Ladders  (Extension  L,adder  Rule),  16 
CFR  Fart  418,  was  promulgated  in  1969 
(34  FR  929).  The  Extension  Ladder  Rule 
declares  that  it  is  an  unfair  or  deceptive 
act  or  practice  and  an  unfair  method  of 
competition  to  represent  the  size  or 
length  of  an  extension  ladder  in  terms 
of  the  total  length  of  the  component 
sections  thereof  unless: 

(a)  Such  size  or  length  representation 
is  accompanied  by  the  words  "total 
length  of  sections"  or  words  with 
similar  meaning  that  clearly  indicate  the 
basis  of  the  representation;  and, 

(b)  Such  size  or  length  representation 
is  accompanied  by  a  statement  in  close 
proximity  that  clearly  and 
conspicuously  shows  the  maximum 
length  of  the  product  when  fully 
extended  for  use  (i.e.,  excluding  the 
footage  lost  in  overlapping)  along  with 
an  explanation  of  the  basis  for  such 
representation.^ 

On  May  23, 1995,  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  seeking 
comment  on  proposed  repeal  of  the 
Extension  Ladder  Rule  (60  FR  27245).  hi 
accordance  with  Section  18  of  the 
Federal  Trade  Commission  (FTC)  Act, 
15  U.S.C.  57a,  the  ANPR  was  sent  to  the 
Chairman  of  the  Committee  on 
Commerce,  Science  and  Transportation, 
United  States  Senate,  and  the  Chairman 
of  the  Subcommittee  on  Commerce, 
Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives.  The 
comment  period  closed  on  June  22, 
1995.  The  Commission  received  no 
comments. 

On  September  18,  1995,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  initiating  a 
proceeding  to  consider  whether  the 
Extension  Ladder  Rule  should  be 
repealed  or  remain  in  effect  (60  FR 
48075).^  This  rulemaking  proceeding 


was  undertaken  as  part  of  the 
Commission's  ongoing  program  of 
evaluating  trade  regulation  rules  and 
industry  guides  to  ascertain  their 
effectiveness,  impact,  cost  and  need. 
This  proceeding  also  responded  to 
President  Clinton's  National  Regulatory 
Reinvention  Initiative,  which,  amcmg 
other  things,  urges  agencies  to  eliminate 
obsolete  or  unnecessary  regulations.  In 
the  NPR,  the  Commission  announced  its 
determination,  pursuant  to  16  CFR  1.20, 
the  use  expedited  procedures  in  this 
proceeding.' 

The  comment  period  closed  on 
October  18, 1995.  The  Commission 
received  no  comments  and  no  requests 
to  hold  an  informal  hearing. 

n.  Basis  for  Repeal  of  Rule 

The  Commission  periodically  reviews 
its  rules  and  guides,  seeking  information 
about  their  costs  and  benefits  and  their 
regulatory  and  economic  impact.  The 
information  obtained  assists  the 
Commission  in  identifying  rules  and 
guides  that  warrant  modification  or 
rescission.  Accordingly,  on  April  19, 
1993,  the  Commission  published  in  the 
Federal  Register  a  request  for  public 
comments  on  its  Extension  Ladder  Rule 
(58  FR  21125).  The  Commission  asked 
commenters  to  address  questions 
relating  to  the  costs  and  benefits  of  the 
Rule,  the  burdens  it  imposes,  and  the 
basis  for  assessing  whether  it  should  be 
retained,  or  amended. 

Six  specific  comments  were  received. 
One  commenter,  a  consumer,  opined 
that  the  only  label  that  should  be  on 
ladders  is  the  "maximum  working 
length"  because  consumers  should  not 
have  to  do  any  figuring  to  determine  the 
length  of  the  ladder  that  would  meet 
their  needs. 

Of  the  other  five  commenters,  four 
were  manufacturers  or  suppliers  of 
ladders  and  one  was  a  trade  association. 
A  number  of  these  comments  referred  to 
the  American  National  Standards 
Institute  (ANSI)  standard  A14.  which 
governs  the  labeling  of  ladders.  ANSI 
standard  A14  details  the  requirements 
for  labeling  portable  wood  ladders, 
portable  metals  ladders,  fixed  ladders, 
job  made  ladders,  and  portable 


1  The  Rule  then  gives  an  example  of  proper  length 
representation  when  the  product  consists  of  two  ten 
foot  sections:  "maximum  working  length  17',  total 
length  of  sections  20"'  or  "17'  extension  ladder". 

2  In  accordance  with  Section  18  of  the  FTC  Act, 
IS  U.S.C.  57a,  the  Commission  submitted  the  NPR 


to  the  Chairman  of  the  Committee  on  Commerce, 
Science  and  Transportation,  United  States  Senate, 
and  the  Chairman  of  the  Subcommittee  on 
Commerce,  Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives,  30  days  prior  to  its 
publication. 

'These  procedures  included:  publishing  a  Notice 
of  Proposed  Rulemaking,  soliciting  written 
comments  on  the  Commission's  proposal  to  repeal 
the  Rule:  holding  an  informal  hearing,  if  requested 
by  interested  parties:  receiving  a  final 
recommendation  from  Commission  staff;  and 
announcing  final  Commission  action  in  the  Federal 
Register. 
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reinforced  plasdc  (ladders.  The  ANSI 
standard  requires  8pecifi(!8ti(m  of  the 
maximum  woiidiig  length  of  an 
extensitHi  ladder,  as  weU  as  seven! 
other  pieces  of  inlHmatian  not  required 
by  the  Extension  ladder  Rule,  including 
t])|B  total  length  of  |the  ladder's  secticMis 
and  the  higlMst  standing  level  of  the 
ladder.  Compliance  with  the  ANSI 
standard,  therefore,  ensures  compliance 
with  the  labeling  lequirements  of  the 
Bxtensi<xi  Ladder  Rule.  Several 
commenters  noted  this  overlap  in 
coverage  of  the  EsAension  Ladder  Rule 
and  ANSI  standard  A14.  and 
recommended  that  the  Rule  be  retained 
unchanged. 

Another  oommoiter  stated  that  the 
Rule  has  impoeed!minar,  incremental 
costs,  but  opined  that  the  benefits  have 
been  significant  in  that  consumere  have 
a  better  underataniding  of  extension 
ladder  length.  The  commenter 
questioned  whether  there  was  a 
continuing  need  for  this  Riile  given  the 
existmce  of  ANSI  standard  A14  and  UL 
standard  184,  whijch  the  commenter 
stated  also  requires  extension  ladders  to 
be  m^Led  to  indicate  both  the  total 
length  of  sections  and  the  maximum 
extnided  length  c$  maximum  working  / 
length. 

In  addition  to  these  specific 
comments,  one  geoeral  comment, 
applicritle  to  seveial  Commission  Rules 
be^  reviewed,  wiias  recdved  from  an 
advertising  agency  association.  This 
organization  recommended  rescission  of 
the  Extension  Ladder  Riile  because  the 
general  prohibitioiis  of  Section  5  of  the 
Federal  Trade  Commission  Act  covering 
false  and  deoeptiw  advertising  apply  to 
the  ladder  industry.  Thus,  the 
commenter  concluded  that  the  Rule 
creates  unnecessaiy  administrative  costs 
for  the  govemmedl,  industry  members 
and  consumers. 

Commission  stan  also  engaged  in  an 
infonnal  review  of  industry  practices  by 
examining  the  aiaridng  of  length  on 
extension  laddere  available  for  retail 
sale  at  several  chain  stores.  That  review 
indicated  general  compliance  with  the 
requirements  of  the  Rule.  Additionally, 
a  (meek  of  Commission  records  failed  to 
find  any  complaints  regarding  non- 
compliance with  ^e  Rule,  w  any 
initiation  of  law  enforcement  actions 
alleging  violations  of  the  Rule's 
requirements. 

Accordingly,  the  Commission  has 
reviewed  the  rulemaking  record  and 
determined  to  repeal  the  Extension 
Ladder  Rule  due  to  changes  in  industry 
practice,  and  the  existence  of  industry 
standards  mandating  the  point-<rf-sale 
disclosures  reqiiired  by  the  Rule. 


127.  BBguhaory  FlexibUity  Ad 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C  601-11,  requires  an  analysis  of 
the  anticipated  impact  of  the  repeal  of 
the  Rule  on  small  businesses.  Ine 
reasons  for  repeal  of  the  Ride  have  been 
explained  in  this  Notice.  Repeal  of  the 
Rule  would  appear  to  have  little  or  no 
efbct  on  small  businesses.  Moreover, 
the  Commission  is  not  aware  of  any 
existing  federal  laws  or  regidations  that 
would  conflict  with  repeal  of  the  Rule. 
For  these  reasons,  the  Conunission 
certifies,  pursuant  to  Section  605  of  the 
RFA,  5  U.S.C.  605,  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

IV.  Papeiwoik  Reduction  Act 

The  Extension  Ladder  Rule  imposes 
third-party  disclosure  requirements  that 
constitute  "information  collection 
requirements"  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  etseq. 
Accordingly,  repeal  of  the  Rule  would 
eliminate  any  burdens  on  the  public 
imposed  by  these  disclosiue 
requirements. 

List  of  Sab|ects  in  16  CFR  Part  418 

Advertisting,  Extension  ladders. 
Trade  practices. 

PART  418— [REMOVED] 

The  Commission,  imder  authority  of 
Section  18  of  the  Federal  Trade 
CommissicHi  Act.  15  U.S.C  S7a,  amends 
chapter  I  of  title  16  of  the  Code  of 
Federal  Regulations  by  removing  Part 
418. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secntary. 
PR  Doc  95-31011  Filed  12-19-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
hrtamal  Refvenira  Sarvic* 
26CFRPart1 

[TDseeo] 

RIN1546-AS2a 

Diaailowanca  of  Deductions  for 
Employee  Remuneration  In  Excess  of 
$1,000,000 

AQBKY:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  disallowance 
of  deductions  for  employee 


remuneration  in  excess  of  $1,000,000. 
The  regulations  provide  guidance  to 
taxpayers  that  are  subject  to  section 
162(m).  which  was  added  to  the  Code 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1993. 

DATES:  These  regtilations  are  eSactive 
January  1, 1994. 

For  dates  of  applicability,  see  §  1.162- 
27(j). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Misner  or  Charles  T.  Deliee  at 
(202)622-6060  (not  a  toll  free  number). 

SUPPLEMBTTARY  INFOmiATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Bucket  in 
accordance  widi  the  Paperwoiic 
Rediiction  Act  (44  U.S.C.  3507)  under 
control  niunber  1545-1466.  Responses 
to  these  collections  of  information  are 
required  to  obtain  a  tax  deducticm  for 
performance-based  compensation  in 
excess  of  $1  million. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  nmnber. 

"nie  estimated  average  annual  burden 
per  respondent  is  50  hoius. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington.  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasiuy,  Office  of  Information  and 
Regulatory  Afiiairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retiun  information 
are  confidential,  as  required  by  26 
U.S.C  6103. 

Background 

Under  section  162(m)  of  the  Internal 
Revenue  Code,  a  publicly  held 
corporation  is  denied  a  deduction  for 
compensation  paid  to  its  "covered 
employees"  to  the  extent  the 
compensation  exceeds  $1,000,000  if  the 
compensation  would  otherwise  be 
deductible  in  a  taxable  year  beginning 
on  or  after  Janiiary  1, 1994. 

On  December  20. 1993,  proposed 
regulations  under  section  162(m)  (the 
1993  proposed  regulations)  were 
published  in  the  Federal  Register  (58 


FR  66310).  Amendments  to  the 
proposed  regulations  (the  1994 
amendments)  were  published  in  the 
Federal  Register  on  December  2, 1994 
(59  FR  61844).  Public  hearings  were 
held  on  May  9, 1994,  and  August  11, 
1995.  After  consideration  of  the 
comments  that  were  received  in 
response  to  the  notices  of  proposed 
rulemaking  and  at  the  hearings,  the  IRS 
and  Treasiuy  adopt  the  proposed 
regulations  as  amended  and  revised  by 
this  Treasury  decision. 

Explanation  of  Provisions  . 

A.  Overview  of  Provisions 

As  noted  above,  section  162(m) 
provides  that  a  publicly  held 
corporation  is  denied  a  deduction  for 
compensation  paid  to  a  "covered 
employee"  to  the  extent  the 
compensation  exceeds  $1,000,000.  A 
"covered  employee"  includes  the  chief 
executive  officer  (CEO),  as  well  as  any 
other  individual  whose  compensation  is 
required  to  be  reported  to  the  Securities 
and  Exchange  Commission  by  reason  of 
that  individual  being  among  the  four 
highest  compensated  officers  for  the 
taxable  year  (other  than  the  CEO),  as  of 
the  end  of  the  corporation's  taxable 
year. 

"Performance-based  compensation" 
and  certain  other  compensation  is  not 
subject  to  the  deduction  limitation  of 
section  162(m).  Performance-based 
compensation  is  remuneration  payable 
solely  on  account  of  the  attainment  of 
one  or  more  performance  goals,  but  only 
if:  (1)  the  goals  are  determined  by  a 
compensation  committee  of  the  board  of 
directors  consisting  solely  of  two  or 
more  outside  directors;  (2)  the  material 
terms  under  which  the  compensation  is 
to  be  paid  are  disclosed  to  the 
shareholders  and  approved  by  a 
majority  in  a  separate  vote  before 
pajrment  is  made;  and  (3)  before  any 
payment  is  made,  the  compensation 
conmiittee  certifies  that  the  performance 
goals  and  any  other  material  terms  have 
been  satisfied. 

Compensation  is  also  excluded  from 
the  deduction  limitation  of  section 
162(m)  if  it  is  paid  under  a  binding 
written  contract  that  was  in  existence  on 
February  17, 1993.  In  addition,  in 
accordance  with  the  legislative  history, 
the  proposed  regulations  exempt  from 
the  limitation  compensation  that  is  paid 
under  an  arrangement  that  existed 
before  the  corporation  became  publicly 
held,  to  the  extent  that  the  arrangement 
is  disclosed  in  the  initial  public 
offering. 


B.  Discussion  of  Comments 

Comments  that  relate  to  the 
application  of  the  proposed  regulations 
and  the  responses  to  the  comments, 
including  an  explanation  of  the 
revisions  reflected  in  the  final 
regulations,  are  summarized  below. 

Dividend  Equivalents  Paid  on  Stock 
Options 

Under  the  proposed  regulations,  the 
performance-based  exception  to  the 
deduction  limitation  generally  is 
applied  on  a  grant-by-grant  basis.  If  the 
facts  and  circumstances  indicate, 
however,  that  the  employee  would 
receive  all  or  part  of  the  compensation 
regardless  of  whether  the  performance 
goal  is  attained,  the  compensation  is  not 
performance  based.  For  example,  where 
payment  under  a  nonperformance  based 
bonus  is  contingent  upon  the  failure  to 
attain  the  performance  goals  under  an 
otherwise  performance-based  bonus, 
neither  bonus  arrangement  will  be 
considered  performance  based.  The 
proposed  regulations  provide  that 
whether  dividends  (which  generally  are 
not  performance  based)  on  restricted 
stock  are  payable  before  attainment  of 
the  performance  goal,  will  not  affect  the 
determination  of  whether  the  restricted 
stock  is  performance  based.  The 
proposed  regulations  also  provide, 
however,  that  if  the  amount  of  any 
compensation  the  employee  will  receive 
imder  a  stock  option  is  not  based  solely 
on  an  increase  in  the  value  of  the  stock 
after  the  date  of  grant  (for  example,  an 
option  granted  with  an  exercise  price 
that  is  less  than  the  fair  market  value  of 
the  stock  as  of  the  date  of  grant),  none 
of  the  compensation  attributable  to  the 
grant  will  be  performance  based. 

Conunentators  raised  the  question  of 
whether  nonperfonnance-based 
dividend  equivalents  that  are  paid  with 
respect  to  a  granted  but  unexercised 
stock  option  irrespective  of  whether  the 
option  is  exercised  will  cause  the 
compensation  paid  upon  the  exercise  of 
the  option  to  be  nonperformance  based. 
Section  1.162-27(e)(2)(vi)  of  die  final 
regulations  provides  that  such  dividend 
equivalents  will  not  cause  the 
compensation  paid  upon  the  exercise  of 
the  option  to  be  nonperformance  based, 
provided  that  the  payment  of  the 
dividend  equivalents  is  not  conditioned 
upon  the  employee  exercising  the 
option.  If  the  payment  of  the  dividend 
equivalent  is  conditioned  upon  the 
employee  exercising  the  option,  the 
dividend  effectively  reduces  the 
exercise  price  of  the  option,  thereby 
causing  the  option  to  be 
nonperformance  based  upon  its 
exercise. 


Bonus  Pools 

Section  1.162-27(e)(2)(ii)  of  the 
proposed  regulations  provides  that  a 
preestabUshed  performance  goal  must 
state,  in  terms  of  an  objective  formula  or 
standard,  the  method  for  computing  the 
amoimt  of  compensation  payable  to  the 
employee  if  the  goal  is  attained.  A 
formula  or  standard  is  objective  if  a 
third  party  having  knowledge  of  the 
relevant  performance  results  could 
calculate  the  amount  to  be  paid  to  the 
employee. 

Section  1.162-27(e)(2)(ui)  prohibits 
discretion  to  increase  the  amount  of 
compensation  to  be  paid  under  the 
preestablished  performance  goal,  but 
permits  the  compensation  committee  to 
reduce  or  eliminate  the  compensation  ^ 
that  is  due  upon  attainment  of  the  goal. 

Examples  7  and  8  imder  §  1.162- 
27(e)(2)(vii)  of  the  proposed  regulations 
illustrated  the  application  of  these  rules 
to  bonus  pools.  In  Example  7,  the 
amount  of  the  bonus  pool  was 
determined  under  an  objective  formula. 
However,  because  the  compensation 
committee  retained  the  discretion  to 
determine  the  fraction  of  the  bonus  pool 
that  each  covered  employee  would 
receive,  the  compensation  that  any 
individual  could  receive  was  not 
determined  under  an  objective  formula 
and,  therefore,  the  bonus  plan  did  not 
satisfy  the  requirements  of  paragraph 
(e)(2).  In  Example  8,  the  compensation 
for  any  individual  was  determined 
under  an  objective  formula  because  each 
employee's  share  of  the  bonus  pool  was 
specified  and  because,  notwithstanding 
the  compensation  committee's  ability  to 
reduce  the  compensation  payable  to 
each  individual  employee,  a  reduction 
in  one  employee's  bonus  would  not 
result  in  an  increase  in  the  amoimt  of 
any  other  employee's  bonus. 

Several  commentators  have  indicated 
that,  in  some  cases  where  compensation 
committees  have  stated  the  amount 
payable  to  each  individual  under  a 
bonus  pool  plan  as  a  percentage  of  the 
bonus  pool,  the  total  of  these 
percentages  has  exceeded  100  percent  of 
the  pool.  The  use  of  such  overlapping 
percentages  is  inconsistent  with 
§  1.162-27(e)(2),  as  illustrated  by  both 
Example  7  and  Example  8.  As  noted. 
Example  8  states  that  negative 
discretion  will  not  cause  the  bonus  plan 
to  fail  to  satisfy  the  requirements  of 
paragraph  (e)(2),  "provided  that  a 
reduction  in  the  amount  of  one 
employee's  bonus  does  not  result  in  an 
increase  in  the  amount  of  any  other 
employee's  bonus."  Where  the  total  of 
the  percentages  payable  under  a  bonus 
pool  plan  exceeds  100  percent,  it  is 
impossible  to  award  each  individual  the 
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stated  percantage.land  this  necessary 
exardse  <d  negi^ve  discretion  with 
respect  to  one  or  more  employees  means 
that  it  is  impossiUe  for  a  third  party, 
with  knowledge  of  the  relevant 
perfozmanoe  resu^s,  to  calculate  the 
amount  to  be  paidlto  eadi  employee. 
Puithw,  a  reductien  in  at  least  some 
employees'  bonuses  will  tesuh  in  an 
increase  in  the  amount  available  to  pay 
other  employees'  bonuses. 

Accordingly,  §  tl62-27(e)(2)(iii)  is 
amended  to  state  more  clearly  that, 
when  the  compensatimi  to  be  paid  to 
each  employee  is  ttated  in  terms  of  a 
pocentage  of  a  bonus  pool,  the  siun  of 
the  indiiddual  peicentages  for  all 
participants  in  the  pool  cannot  exceed 
100  p«cent  In  addition,  the  principle 
stated  in  Example  8,  that  the  exercise  of 
negative  discretiot  with  respect  to  one 
employee  cannot  increase  the  amoimt 
payable  to  anothef  employee,  is 
incorporated  in  paragraph  (e)(2)(iii). 
Example  8  is  also  reviscld  to  more 
clearly  illustrate  this  rule. 

Altnough  the  IB|^  and  Treasury 
believe  that  the  chuiges  made  merely 
clarify  the  proposed  regulations,  it  is 
reco^iized  that  others  have  interpreted 
the  language  of  the  proposed  regulations 
difiarently.  Therelne,  under  §  1.1 62- 
27(j)(2)(iv),  this  clirified  rule  will  not  be 
applied  to  any  compensation  paid 
before  January  1,  2001,  imdar  a  boniis 
pool  based  on  performance  in  any 
period  that  began  before  December  20, 
1905. 

Outside  DirectOTS 

Section  1.162-27(eK3)(vi)  provides 
that  a  director  is  niot  {»ecluded  from 
being  an  outside  director  solely  because 
he  at  sbe  is  a  former  officer  of  a 
corporation  that  pteviously  was  an 
afBliated  corporation  of  the  publicly 
held  corporation.  The  regitlation  is 
revised  to  clarify  that  a  former  officer  of 
either  a  spun  off  or  liquidated 
corporation,  that  fbrmerly  was  a 
member  of  the  affiliated  group,  is  not 
precluded  from  serving  on  the 
compensation  committee  of  the  publicly 
held  member  of  tl)B  affiliated  group. 

Companies  that  Become  Publicly  Held 
Without  an  Initial  Public  Offering 

Under  §  1.162-i7(f),  the  $1  million 
deduction  limit  dees  not  apply  to  any 
compensation  plati  or  agreement  that 
existed  before  the  corporation  became 
publicly  held  to  the  extent  that  the  plan 
or  agreement  was  disclosed  in  the 
prospectus  accon^ianying  the  initial 
public  offiering  (IPO).  This  exception 
may  be  relied  on  ipitil  the  earliest  of:  (1) 
the  expiration  of  the  plan  or  agreement, 
(2)  the  material  modification  of  the  plan 
or  agreement.  (3)  iie  issuance  of  all 


stock:  and  other  compmsation  that  has 
been  allocated  under  the  plan,  or  (4)  the 
first  Shareludder  meeting  at  which 
directois  will  be  elected  that  occurs 
alter  the  close  of  the  third  calendar  year 
following  the  calendar  year  in  whicm  the 
IPOoGcurs. 

Commentators  have  adced  whether 
this  rule  applies  to  cc»poratians  that 
become  publicly  held  without  an  IPO. 

As  indicated  m  the  legislative  history 
accompanying  Code  section  162(m),  the 
prospectus  that  accompanies  the  EPO 
provides  an  opportunity  to  disclose  the 
terms  of  the  plan  or  agreement  to  the 
potential  shsfeholders,  and  the 
subsequent  purchase  of  the  stock  with 
that  knowledge  may  be  viewed  as 
tantamoimt  to  a  favorable  vote  on  the 
compensation  arrangement.  When  a 
corporation  becomes  publicly  held 
without  an  IPO,  there  is  no  comparable 
alternative  means  of  satisfying  the 
requirements  of  section  162(m)(4)(C)(ii). 
On  the  other  hand,  because  there  is  no 
requirement  for  privately  held 
corporations  to  comply  with  section 
162(m),  the  IRS  and  Treasury  recognize 
the  need  for  a  transition  rule  for  plans 
and  agreements  that  are  in  existence 
when  a  privatefy  held  corporation 
becomes  publidv  held  without  an  IPO. 

Accordingly,  §1.162-27(f)(l)is 
revised  to  provide  relief  for  privately 
held  corporations  that  become  publicly 
held  without  an  IPO.  Under  the 
transition  rule  for  these  corporations, 
the  reliance  period  in  §  1.162-27(f)(2) 
lapses  upon  the  first  meeting  of 
shareholders  at  which  directors  are  to  be 
elected  that  occurs  after  the  close  of  the 
first  calendar  year  following  the 
calendar  year  in  which  the  corporation 
becomes  publicly  held. 

Written  Binding  Contracts 

Section  1.162-27(h)(l)  provides  the 
transition  rules  for  compensation 
payable  imder  a  written  binding 
contract  that  was  in  effect  on  February 
17,  1993.  Under  those  rules,  a  written 
binding  contract  that  is  terminable  or 
cancelable  by  the  corporation  after 
February  17, 1993,  without  the 
employee's  consent  is  treated  as  a  new 
contract  as  of  the  date  that  any  such 
termination  or  cancelation,  if  made, 
would  be  effective.  The  proposed 
regulations  further  provide  that,  if  the 
terms  of  a  contract  provide  that  the 
contract  will  be  terminated  or  canceled 
as  of  a  certain  date  unless  either  the 
corporation  or  the  employee  elects  to 
renew  within  30  days  of  that  date,  the 
contract  is  treated  as  renewed  by  the 
corporation  as  of  that  date. 

Commentatora  have  suggested  that 
these  regulations  clarify  the  outcome 
where  a  corporation  will  remain  Imund 


by  the  terms  of  a  contiact  beyond  a 
certain  date  at  the  sole  discretion  of  the 
employee.  For  example,  if  a  contract 
that  is  in  effect  on  Febrtiary  17, 1993, 
provides  that  the  employee  has  the  sole 
discretion  to  extraid  ca  renew  the  terms 
beyond  its  stated  e)q>iration,  without  the 
consent  of  the  ccapordtion,  a  question 
arises  whether  the  contract  will  be 
considered  a  pre-February  17, 1993 
written  binding  contract  after  the 
employee  cluxraes  to  extend. 

Generally,  the  question  of  whether  the 
tenaa  of  a  contract  are  binding  is 
determined  imder  state  law.  "Hie  IRS 
and  Treasiuy  believe  that  the  rules  for 
determining  whether  a  contract  is 
binding  should  be  applied  based  on 
whether  the  corporation  is  bound  by  the 
terms  of  the  contract.  Thus,  if  a  contract 
provides  the  employee  with  the  right  to 
extend  or  rmew  its  terms  without  the 
consent  of  the  corporation,  and  the 
corporation  is  legally  obligated  to  (wy 
the  agreed-upon  compensation  to  the 
employee  if  the  employee  chooses  to 
extend  or  renew  the  contract,  the 
contract  will  be  considered  binding  on 
the  corporation.  Accordingly,  a  new 
sentence  has  been  added  to  §  1.162- 
27(h)(l)(i)  to  clarify  that,  if  the 
corporaticm  will  remain  legally 
obligated  by  the  terms  of  a  contract 
beyond  a  certain  date  at  the  sole 
discretion  of  the  employee,  the  contract 
will  not  be  treated  as  a  new  contract  as 
of  that  date  if  the  employee  exercises 
the  discretion. 

Awards  Based  on  a  Percentage  of  Salary 

The  1994  amendments  modified 
§  1.162-27(eH2)(iii)  to  provide  that,  if 
the  terms  of  an  objective  formula  or 
standard  fail  to  preclude  discretion 
merely  because  the  amount  of 
compenfotion  to  be  paid  upon 
attainment  of  the  performance  goal  is 
based,  in  whole  or  in  part,  on  a 
percentage  of  salary  or  base  pay,  the 
ob)ective  formula  or  standard  will  not 
be  considered  discretionary  (and  thus 
§  1.162-27(e)(2)(ui)  will  not  be  violated) 
if  the  maximum  dollar  amount  to  be 
paid  is  fixed  at  the  time  the  performance 
goal  is  established.  The  final  regulations 
clarify  that  a  maximum  dollar  amoimt 
need  not  be  specified  imder  this 
provision  if,  at  the  time  the  performance 
goal  is  established,  the  dollar  amount  of 
salary  or  base  pay  is  fixed.  In  such  a 
case,  the  use  of  salary  or  base  pay  does 
not  cause  the  formula  to  fail  to  preclude 
discretion  to  increase  compensation. 

The  1994  amendments  made  a 
corresponding  amendment  with  respect 
to  salary-based  formulas  to  the 
shareholder  disclosure  rules  in  §  1.162- 
27(e)(4)(i).  However,  the  shareholder 
disclosure  amendment  was  not 
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ejqilicitly  limited  to  formulas  that 
would  otherwise  be  discretiimary.  The 
final  regulations  clarify  that  the 
shareholder  disclosure  rule  relating  to 
salary-based  fomiulas  applies  only  to 
those  formulas  that  would  othermse  be 
discretiimary. 

In  addition,  the  final  regulations 
provide  transiticm  relief  with  respect  to 
the  1994  amendment  of  the  shareholder 
disclosure  requirement  relating  to 
salaiy-based  formulas.  New  §  1.162- 
27(j)(2Kv)  provides  that  this  disclosure  - 
requirement  applies  only  to  plans 
approved  by  shareholdera  after  April  30, 
199S. 

In  the  case  of  a  preestablished 
perfcHmance  goal  that  was  established 
prior  to  the  publication  of  the  1994 
amendments,  a  corporation  could,  of 
course,  rely  upon  a  reasonable  good 
faith  interpretation  of  the  statutory    . 
provisions  to  determine  that  the 
performance  goal  was  stated  in  terms  of 
an  objective  fmmula,  to  the  extent  the 
issue  to  which  the  interpretation  relates 
was  not  covered  by  the  1993 
regulations.  An  award  made  pursuant  to 
such  a  performance  goal  womd  not  fail 
to  be  performance  based  merely  because 
the  award  was  made  after  the 
publication  of  the  1994  amendments. 

Stock-Based  Ccmipensation 

The  1993  proposed  regulations 
provided  transition  relief  for  previously 
approved  plans  and  agreements  that  did 
not  satisfy  the  written  binding  contract 
requirement  as  of  February  17, 1993,  but 
that  vren  approved  by  shareholdera 
before  December  20, 1993.  See  S  1.162- 
27(h)(3)(iii).  The  transition  relief 
applied  to  compensation  paid  prior  to 
the  expiration  of  a  reliance  period.  In 
response  to  comments  on  the  1993 
proposed  regulations,  the  1994 
amendments  expanded  this  relief  to 
encompass  compensation  paid  after  the 
reliance  period  with  respect  to  the 
exerdse  of  stock  options  and  stock 
appreciation  rights,  and  the  substantial 
vesting  of  restricted  property,  provided 
that  the  stock  option,  stock  appreciation 
right,  or  restricted  property  was  granted 
during  the  reliance  period.  Similar  relief 
provisimis  were  also  included  in  new 
transiticm  rules  added  by  the  1994 
amendments.  (See  $$1.162-27(f)(3), 
(f)(4),  0)(2)(ti).  and  (j)(2)(iii)  of  the  final 
regulations.) 

Commentatora  have  asked  that  the 
relief  provided  in  the  1994  amendments 
for  stock  options,  stock  appreciation 
rights,  and  restricted  property  be 
extended  even  further  to  cover  other 
stock-based  compensation  and  deferred 
compensation  in  general.  After  careful 
ccmsidention  of  the  comments  received, 
the  IRS  and  Treasury  have  concluded 


that  there  is  not  adequate  justificaticm 
for  a  further  expensicm  (rfthe  1904 
expansion  of  the  prior  regulatory 
transitifm  relief  for  previously  approved 
plans  and  agreements,  or  the  other 
similtf  relief  provisions  added  in  1994. 

Subsidiaries  That  Become  Separate 
Publicly  Held  Corporations 

Section  1.162-27(f)(4)  of  the  proposed 
regulations  contains  special  rules  for 
subsidiaries  that  become  separate 
publicly  held  corporations.  A  transition 
rule  set  forth  in  §  1.162-27(i)(2)(iii)  of 
the  proposed  regulations  specified 
delayed  effective  dates  for  these  special 
rules.  However,  commentators  indicated 
that  the  regulations  were  not  explicit  as 
to  which  niles  applied  prior  to  the 
delayed  effective  dates. 

The  final  regulations  clarify  that 
compensation  paid  prior  to  the  delayed 
effective  dates  by  a  subsidiary  that 
becomes  a  separate  publicly  held 
corporation  will  not  be  subject  to  the  $1 
million  deduction  limit  if  the  conditions 
of  the  transition  rule  are  satisfied.  (This 
transition  rule  and  all  other  effective 
date  provisions  have  been  moved  from 
paragraph  (i)  to  paragraph  (j)  of  the  final 
regulations.  Paragraph  (i)  is  reserved.) 

Special  Anal3rsis 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regiilatory 
FlexibiUty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  fw  comment  on  its 
impact  on  small  business. 

Drafting  Informaticm 

The  principal  authora  of  these 
regulations  are  Charles  T.  DeUee  and 
Robert  Misner,  Office  of  the  Associate 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations),  Internal 
Revenue  Service.  However,  other 
personnel  from  IRS  and  the  Treasiuy 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  reporting  and 
recordkeeping  requirements. 


26CFRPart602 

Reporting  and  recordkeeping 
requirements. 

AdoptioB  of  Amendments  to  the 
RegnlatioDS 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  folloMrs: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

Autfaoritjr:  26  U.S.C  780S  *  *  * 

Par.  2.  Section  1.162-27  is  added  to 
read  as  follows: 

§1.162-87   Osrtain employee remuneteUon 
lneiiceeeol$1.000.00a 

(a)  Scope.  This  section  provides  rules 
for  the  application  of  the  $1  miUion 
deduction  limit  under  section  162(m)  of 
the  Internal  Revenue  Code.  Paragraph 
(b)  of  this  section  provides  the  general 
rule  limiting  deductions  under  section 
162(m).  Paragraph  (c)  of  this  section 
provides  definitions  of  generally 
applicable  terms.  Paragraph  (d)  of  this 
section  provides  an  exception  from  the 
deduction  limit  for  compensation 
(wyable  on  a  commission  basis. 
Paragraph  (e)  of  this  section  provides  an 
exception  for  qualified  performance- 
based  compensation.  Paragraphs  (f)  and 
(g)  of  this  section  provide  special  rules 
for  corporations  that  become  publicly 
held  corporations  and  payments  that  are 
subject  to  section  280G,  respectively. 
Paragraph  (h)  of  this  section  provides 
transition  rules,  including  the  rules  for 
contracts  that  are  grandfethered  and  not 
subject  to  sectirai  162(m).  Paragraph  (j) 
of  this  section  contains  the  effective 
date  provisions.  For  rules  concerning 
the  deductibiUty  of  comfwnsation  for 
services  that  are  not  covered  by  section 
162(m)  and  this  section,  see  section 
162(a)(1)  and  §  1.162-7.  This  section  is 
not  determinative  as  to  whether 
compensation  meets  the  requirements  of 
section  162(a)(1). 

(b)  Limitation  on  deduction.  Section 
162(m)  precludes  a  deduction  under 
chapter  1  of  the  Internal  Revenue  Code 
by  any  pubUcly  held  corporation  for 
compensation  paid  to  any  covered 
employee  to  the  extent  that  the 
compensation  for  the  taxable  3rear 
exceeds  $1,000,000. 

(c)  Definitiona—il)  Puhliciyheld 
corporation — (i)  General  rule.  A  publicly 
held  corporation  means  any  corporation 
issuing  any  class  of  common  equity 
securities  required  to  be  registered 
imder  section  12  of  the  Exchange  Act. 

A  corporation  is  not  considered  publicly 
held  if  the  registration  of  its  equity 
securities  is  voluntary.  For  purposes  of 
this  section,  whether  a  corporation  is 
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publicly  held  is  detennined  beaed  solely 
on  whether,  as  df  the  last  day  of  its 
taxable  year,  thejcorpMatioa  is  subject 
to  the  repeating  obligatioiis  of  section  12 
of  the  ExchangejAct. 

(ii)  Affiliated  kroups.  A  publicly  held 
oaqKKation  incmdes  an  affiliated  group 
of  corporations,  ps  defined  in  secticm 
1504  fdetermineld  without  regard  to 
section  1  S04(b))|  For  purposes  of  this 
section,  however,  an  affiliated  group  of 
corporations  do#s  not  include  any 
subsidiary  that  ik  itself  a  publicly  held 
corporation.  Su<&  a  pi^licly  held 
suMdiary,  and  |ts  subsidiaries  (if  any), 
are  separately  sMbject  to  this  section.  If 
a  covered  employee  is  paid 
compensation  14  a  taxKile  year  by  more 
than  one  member  of  an  affiliated  group, 
compensaticm  paid  by  each  member  of 
the  dilated  gralup  is  aggregated  with 
compensation  paid  to  the  covered 
employee  by  all 'other  members  of  the 
group.  Any  amount  disallowed  as  a 
deduction  by  this  section  must  be 
prorated  among  the  payor  corporations 
in  proportion  tolthe  amount  of 
conpensation  paid  to  the  covered 
employee  by  eeith  such  corporation  in 
the  taxable  year^ 

(2)  Covered  employee— (i)  General 
rule.  A  coveted  Employee  means  any 
individual  who.;  on  the  last  day  of  the 
taxableyear,  is-^ 

(A)  The  chief  executive  officer  of  the 
corporation  or  is  acting  in  such 
capacity;  or       j 

(B)  Among  the  four  highest 
compensated  officers  (other  than  the 
chief  executive  officer). 

(ii)  Applicati<in  of  rides  of  the 
Securities  and  Bxchange  Commission. 
Whether  an  ind|vid\ial  is  the  chief 
executive  officer  described  in  paragraph 
(c)(2)(i)(A)  of  this  sectloD  or  an  officer 
described  in  paragraph  (c)(2)(i)(B)  of 
this  section  is  detennined  pursuant  to 
the  executive  ccsnpensation  disclosure 
rules  under  the  Exchange  Act. 
'  (3)  Compensation — (i)  In  general.  For 
purposes  of  the  deduction  limitation 
described  in  paasgraph  (b)  of  this 
section,  compensation  means  the 
aggregate  amount  allowable  as  a 
deduction  undet  chapter  1  of  the 
Internal  ReveniiB  Code  for  the  taxable 
year  (determined  without  regard  to 
section  162(m))iibr  rem\meration  for 
services  perfonaed  by  a  covered 
employee,  whether  or  not  the  services 
were  performed!  during  the  taxable  year. 

(ii)  Exceptions.  Compensation  does 
not  include — 

(A)  Remimeration  covered  in  section 
3121(aKl)  thnn^  section  3121(a)(5)(D) 
(concerning  remuneration  that  is  not 
treated  as  wc^i  for  purposes  of  the 
Federal  Insuranice  Contributions  Act); 
and 


(B)  Rummnation  txmsisting  of  any 
braefit  provided  to  or  OD  behalf  of  an 
employee  if.  at  the  time  the  benefit  is 
provided,  it  is  reasonable  to  believe  that 
the  employee  vrill  be  able  to  exclude  it 
fromgross  income.  In  addition,.    . 
compensation  does  not  include  salary 
reduction  contributions  described  in 
section  3121(v)(l). 

(4)  CompensatioB  Committee.  The 
compensation  committee  means  the 
committee  of  directors  (including  any 
subcommittee  of  directors)  of  the 
publidy  held  corporation  that  has  the 
authority  to  establish  and  administer 
performance  goals  described  in 
paragraph  (e)(2)  of  this  section,  and  to 
certi^  that  performance  goals  are 
attained,  as  described  in  paragraph 
(e)(5)  of  this  section.  A  committee  of 
directors  is  not  treated  as  failing  to  have 
the  authority  to  establish  performance 
goals  merely  because  the  goals  are 
ratified  by  the  board  of  directors  of  the 
publicly  held  corporation  or,  if 
applicable,  any  other  committee  of  the 
IxMrd  of  directore.  See  paragraph  (e)(3) 
of  this  section  for  rules  concerning  the 
composition  of  the  compensation 
committee. 

(5)  Exchange  Act.  The  Exchange  Act 
means  the  Securities  Exchange  Act  of 
1934. 

(6)  Examples.  This  paragraph  (c)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  Corporation  X  is  a  publicly 
lield  corporation  with  a  July  1  to  June  30 
fiscal  year.  For  Corporation  X's  taxable  year 
ending  on  June  30, 1995,  Corporation  X  pays 
compensation  of  $2,000,000  to  A,  an 
employee.  However,  A't  compensation  is  not 
required  to  be  reported  to  shareholders  under 
the  executive  compensation  disclosure  rules 
of  the  Exchange  Act  because  A  is  neither  the 
chief  executive  ofHcer  nor  one  of  the  four 
highest  compensated  officers  employed  on 
the  last  day  of  the  taxable  year.  A's 
compensation  is  not  subject  to  the  deduction 
limitation  of  paragraph  (b)  of  this  section. 

Example  2.<Z,  a  covered  employee, 
performs  services  and  receives  compensation 
from  Corporations  X,  Y,  and  Z,  members  of 
an  affiliated  group  of  corporations. 
Corporation  X.  the  parent  corporaticm,  is  a 
publicly  held  corporation.  The  total 
compensation  paid  to  C  from  all  affiliated 
group  members  is  $3,000,000  for  the  taxable 
year,  of  which  Corporation  X  pays 
$1,500,000;  Corporation  Y  pays  $900,000; 
and  Corporation  Z  pays  $600,000.  Because 
the  compensation  paid  by  all  affiliated  group 
members  is  aggregated  for  purposes  of 
section  162(m).  $2,000,000  of  the  aggregate 
compensation  paid  is  nondeductible. 
Corporations  X,  Y,  and  Z  each  are  treated  as 
paying  a  ratable  portion  of  the  nondeductible 
compensation.  Thus,  two  thirds  of  each 
corporation's  payment  will  be  nondeductible. 
Corpc^ation  X  has  a  nondeductible 
compensation  expense  of  $1,000,000 
($l,500,OOOx$2,000.000/$3.000,000). 


Corporation  Y  has  a  nondeductible 
compensatioD  expense  of  $600,000 
($g0O,0O0K$2,OOO,OQ0/$3.000.00O). 
Gorpontioa  Z  has  a  nondieducdble 
compensaticm  expense  of  $400,000 
($600,000x$24)00,000/$3,000.000>. 

Example  3.  CorpaatioB  W,  a  calendar  year 
taxpayer,  has  total  assets  equal  to  or 
exceeding  $S  million  and  a  class  of  equity 
security  held  of  record  by  500  or  more 
persona  on  December  31, 1994.  iiowever, 
under  the  Bxchange  Act,  Corporation  W  is  - 
not  lequirad  to  file  a  registration  statement 
with  respect  to  that  seairity  until  April  30,  ' 

1995.  ThuSr  Corporation  W  is  not  a  public)^ 
held  corporation  on  December  31, 1094,  but 
is  a  publicly  held  corparetiontm  December 
31. 1995. 

Example  4.  The  bets  are  the  same  as  in 
Example  3,  except  that  on  December  15. 

1996.  Corporation  W  files  with  the  SecuritiM 
and  Exchange  Commission  to  disclose  that 
Corporation  W  is  no  longer  required  to  be    ' 
registered  under  section  12  of  the  Exchange , 
Act  and  to  terminate  its  registration  of       ^ 
securities  under  that  provision.  Because 
Corpontion  W  is  no  longer  subject  to 
KxrnangB  Act  rtporting  obbgations  as  of 
December  31. 1096,  COTpontion  W  is  not  a  . 
publicly  held  cotpotation  for  taxable  year 
1996.  even  though  the  registration  of 
Corporation  W's  securities  does  not  terminate 
until  90  days  after  Corporation  W  files  with 
the  Securities  and  Exdiange  Commission. 

<d)  Exception  for  compensation  paid 
on  a  commission  basis.  The  deduction 
limit  in  paragraph  (b)  of  this  section 
shall  not  apply  to  any  ccnnpensation 
paid  on  a  commission  basis.  For  this 
purpose,  compensation  is  paid  on  a 
commission  basis  if  the  facts  and 
circumstances  show  that  it  is  paid  solely 
on  account  of  income  generated  directly 
by  the  individual  performance  of  the 
individual  to  whom  the  ccHnpensation  is 
paid.  Compensation  does  not  fail  to  be 
attributable  directly  to  the  individual 
merely  because  support  services,  such 
as  secretarial  or  research  services,  are 
utilized  in  generating  the  income. 
However,  if  compensation  is  paid  on 
accoimt  of  broader  performance 
standards,  such  as  income  produced  by 
a  business  unit  of  the  corporation,  the 
compensation  does  not  qualify  for  the 
exception  provided  under  this 
paragraph  (d). 

(e)  Exception  for  quaUfied 
performance-based  comoensation — 

(1)  In  general.  The  deauction  limit  in 
paragraph  (b)  of  this  section  does  not 
apply  to  qualified  performance-based 
compensation.  Qualified  performance- 
based  compensation  is  compensation 
that  meets  all  of  the  requirements  of 
paragraphs  (e)(2)  through  (e)(5)  of  this 
section. 

(2)  Performance  goal  requirement — (i) 
Preestablished  goal.  Qualified 
performance-based  compensation  must 
be  paid  solely  on  account  of  the 
attainment  of  one  or  more 
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preestablished,  objective  performance 
goals.  A  perfbnnance  goal  is  considered 
preestablished  if  it  is  established  in 
writing  by  the  omipensation  committee 
not  later  than  90  days  after  the 
commmcement  of  the  period  of  service 
to  which  the  performance  goal  relates, 
provided  that  the  outcome  is 
substantially  uncertain  at  the  time  the 
compensation  committee  actually 
establidies  the  goal.  However,  in  no 
event  will  a  performance  goal  be 
considered  to  be  preestablished  if  it  is 
established  after  25  percent  of  the 
period  of  aervice  (as  scheduled  in  good 
laith  at  the  time  the  goal  is  establidied) 
has  elapeed.  A  performance  goal  is 
objective  if  a  third  party  having 
knowledge  of  the  relevant  facts  could 
determine  whether  the  goal  is  met. 
Performance  goals  can  bis  based  on  one 
or  more  business  criteria  that  apply  to 
the  individual,  a  business  unit,  or  the 
corporation  as  a  whole.  Such  business 
criteria  could  include,  for  example, 
stodc  price,  market  ahare.  sales,  earnings 
per  share,  return  on  equity,  or  costs.  A 
performance  goal  need  not.  however,  be 
based  upon  an  increase  or  positive 
result  imder  a  business  critmion  and 
could  include,  for  example,  maintaining 
the  status  quo  or  limiting  economic 
losses  (measured,  in  each  case,  by 
refarence  to  a  specific  business 
criterion).  A  performance  goal  does  not 
include  the  mere  ccmtinued 
emplojrment  of  the  covered  employee. 
Tbus,  a  vesting  provision  based  solely 
on  continued  employment  would  not 
constitute  a  perfcnmance  goal.  See 
paragraph  (e)(2)(vi)  of  this  section  for 
rules  on  compensation  that  is  based  on 
an  increase  in  the  price  of  stock. 
•  (ii)  Objective  compensation  formula. 
A  prewtablished  performance  goal  must 
state,  in  terms  of  an  objective  formula  or 
standard,  the  method  for  ctunputing  the 
amount  of  compensation  payable  to  the 
employee  if  the  goal  is  attained.  A 
fmnuja  or  stanc^rd  is  objective  if  a 
third  party  having  knowledge  of  the 
relevant  performance  results  coidd 
calculate  the  amount  to  be  paid  to  the 
employee.  In  addition,  a  formula  or 
standflird  must  specify  the  individual 
employees  or  class  of  employees  to 
which  it  applies. 

(iii)  Discretion. 

(A)  The  terms  of  an  objective  formula 
or  standard  must  preclude  discretion  to 
increase  the  amount  of  compensation 
payable  that  would  otherwise  be  due 
upon  attainment  of  the  goal  A 
performance  goal  is  not  discretionary  for 
purposes  of  this  paragraph  (e)(2)(iii) 
merely  because  me  compensation 
committee  reduces  or  eliminates  the 
compensation  or  other  economic  benefit 
that  %vas  due  upon  attainment  of  the 


goal.  However,  the  exercise  of  negative 
discretion  with  respect  to  one  employee 
is  not  permitted  to  result  in  an  increase 
in  the  amoimt  payable  to  another 
employee.  Thus,  for  example,  in  the 
case  of  a  bonus  pool,  if  the  amount 
payable  to  each  emplojree  is  stated  in 
terms  of  a  percentage  of  the  pool,  the 
sum  of  these  individual  percentages  of 
the  pool  is  not  permitted  to  exceed  100 
percent  If  the  terms  of  an  objective 
formula  or  standard  fail  to  preclude 
discretion  to  increase  the  amount  of 
compensation  merely  because  the 
amount  of  cnnpensation  to  be  paid 
upon  attainment  of  the  performance 
goal  is  based,  in  whole  or  in  pari,  on  a 
peTtnntage  of  salary  or  base  pay  and  the 
dollar  amount  of  the  salary  or  base  pay 
is  not  fixed  at  the  time  the  performance 
goal  is  established,  then  the  objective 
formula  or  standard  will  not  be 
considered  discreticmary  for  purposes  of 
this  paragraph  (e)(2)(iii)  if  the  maximum 
dollar  amount  to  be  paid  is  fixed  at  that 
time. 

(B)  If  compensation  is  payable  upon 
or  after  the  attainment  of  a  performance 
goal,  and  a  diange  is  made  to  accelerate 
die  payment  of  compensation  to  an 
earlier  date  after  the  attainment  of  the 
goal,  the  change  will  be  treeted  as  an 
increase  in  the  amount  of  compensation, 
unless  the  amoimt  of  compensation  paid 
is  discounted  to  reasonably  reflect  the 
time  value  of  money.  If  compensation  is 
payable  upon  or  after  the  attainment  of 
a  performance  goal,  and  a  change  is 
made  to  defer  the  payment  of 
compensation  to  a  later  date,  any 
amount  paid  in  excess  of  the  amoimt 
that  was  originally  owed  to  the 
employee  will  not  be  treated  as  an 
increase  in  the  amount  of  compensation 
if  the  additional  amount  is  basied  either 
on  a  reasonable  rate  of  interest  or  on  one 
or  more  predetermined  actual 
investments  (whether  or  not  assets 
associated  with  the  amount  originally 
owed  are  actually  invested  therein)  such 
that  the  amount  payable  by  the 
employer  at  the  Later  date  will  be  based 
on  the  actual  rate  of  return  of  a  specific 
investment  (including  any  decrease  as 
well  as  any  increase  in  the  value  of  an 
investment).  If  compensation  is  payable 
in  the  form  of  property,  a  change  in  the 
timing  of  the  transfer  of  that  property 
after  the  attainment  of  the  goal  will  not 
be  treated  as  an  increase  in  the  amotmt 
of  compensation  for  ptuposes  of  this 
paragraph  (e)(2)(iii).  Thus,  for  example, 
if  the  terms  of  s  stock  grant  provide  for 
stock  to  be  transferred  after  the 
attainment  of  a  performance  goal  and 
the  transfer  of  the  stock  also  is  subject 
to  a  vesting  schedule,  a  change  in  die 
vesting  schedule  that  either  accelerates 


or  defere  the  transfer  of  stock  will  not 
be  treated  as  an  increase  in  the  amount 
of  compensation  payable  under  the 
performance  goal. 

(C)  Compensation  attributable  to  a 
stock  option,  stock  appreciation  right,  or 
other  stock-based  compensation  does 
not  fail  to  satisfy  the  requirements  of 
this  paragraph  (e)(2)  to  the  extent  that  a 
chai^  in  the  grant  or  award  is  made  to 
reflect  a  change  in  corporate 
capitalization,  such  as  a  stock  split  or 
dividend,  or  a  corporate  transaction, 
such  as  any  merger  of  a  corporation  into 
another  corporation,  any  consolidation 
of  two  or  more  corporations  into  another 
corporaticm,  any  separation  of  a 
corporation  (inducting  a  spinoff  or  other 
distribution  of  stock  or  property  by  a 
corporation),  any  reorganization  of  a 
corporation  (whether  or  not  such 
reorganization  comes  within  the 
definition  of  such  term  in  section  368). 
or  any  partial  or  complete  liquidation  by 
a  corporation. 

(iv)  Grant-by-g^ant  determination. 
The  determination  of  whether 
compensation  satisfies  the  requirements 
of  this  paragraph  (e)(2)  generally  shall 
be  made  on  a  grant-by-grant  basis.  Thus, 
for  example,  whether  compensation 
attributable  to  a  stock  option  grant 
satisfies  the  reqtiirements  of  this 
paragraph  (e)(2)  generally  is  determined 
on  the  basis  of  the  particular  grant  made 
and  without  regard  to  the  terms  of  any 
other  option  grant,  or  other  grant  of 
compensation,  to  the  same  or  another 
employee.  As  a  further  example,  except 
as  provided  in  paragraph  (e)(2)(vi), 
whether  a  grant  of  restricted  stock  or 
other  stock-based  compensation  satisfies . 
the  requirements  of  this  paragraph  (e)(2) 
is  determined  without  regard  to  whether 
dividends,  dividend  equivalents,  or 
other  similar  distributions  with  respect 
to  stock,  on  such  stock-based 
compensation  are  payable  prior  to  the 
attainment  of  the  performance  goal. 
Dividends,  dividend  equivalents,  or 
other  similar  distributions  with  respect 
to  stock  that  are  treated  as  separate 
grants  imder  this  paragraph  (e)(2)(iv)  are 
not  performance-besed  compensation 
unless  they  separately  satisfy  the 
reouirements  of  this  paragraph  (e)(2). 

(v)  Compensation  contingent  upon 
attainment  of  performance  goal. 
Compensation  does  not  satisfy  the 
requirements  of  this  paragraph  (e)(2)  if 
the  facts  and  drcumstanoes  indicate 
that  the  employee  would  receive  all  or 
part  of  the  compensation  regardless  of 
whether  the  performance  goal  is 
attained.  Thus,  if  the  |>ayment  of 
compensation  imder  a  grant  or  award  is 
only  nominally  or  partially  contingent 
on  attaining  a  performance  goal,  none  of 
the  compensation  payable  under  the 


•iMO  Federal 


/  Vol.  60,  No.  244  /  Wednesday.  Deoember  2D,  1995  /  Rules  aid  RegulaticHis 


Federal  Register  /  Vol.  60.  No.  244  /  Wednesday.  December  20,  1995  /  Rules  and  Regulations  65541 


gnnt  or  award  w^  be  ooosidaied 
perfonnance-baaatd.  For  example,  if  an 
eamlayae  is  entitled  ts  a  bonus  under 
eitner  of  two  arrajigemeiits,  wbera 
paymoit  under  a  bniperfoimance-basad 
arrangement  is  cckitingent  up<xi  tbe 
bilure  to  attain  tile  porfomance  goals 
under  an  otberwile  perfonnanoe-based 
arrangement,  tbeit  neither  arrangement 
provides  fttr  comeensatian  that  satisfies 
the  requiremeBts pf  this  paragraph 
(e)(2).  CBmpensa^oB  does  not  £^1  to  be 
qualified  perforu^mce-based 
compensation  m^ely  because  the  plan 
allows  the  compeiuation  to  be  payaUe 
upon  death,  diariiility.  or  change  of 
ownership  or  conbol,  although 
compensation  aclbally  paid  cm  account 
of  those  evMits  poor  to  the  attainmmt 
of  the  performanqe  goal  would  not 
satisfy  the  requirements  of  this 
paragraph  (e)(2).  As  an  exception  to  the 
general  rule  set  fiirth  in  the  first 
sentence  of  peraglaph  (e)(2)(iv)  of  this 
section,  the  fiKrts-and-circumstances 
determination  referred  to  in  the  first 
sentence  of  this  pbragraph  (e)(2)(v)  is 
made  taking  into  account  all  plans, 
artangements,  snd  agreements  that 
provide  for  compensation  to  the 
employee. 

(vi)  Application  of  requirements  to 
stock  options  and  stock  appreciation 
rigfits—iA]  In  ganerxil.  Compensation 
attributabib  to  a  stock  option  or  a  stock 
appreciation  right  is  deemed  to  satisfy 
the  requirements  of  this  paragraph  (e)(2) 
if  the  grant  or  award  is  niade  by  the 
compensation  coimiittee;  tbe  plan 
under  which  the  f>ption  or  right  is 
gnmted  states  the|  maximum  number  of 
shares  with  respe^  to  which  options  or 
rights  may  be  grafted  during  a  specified 
period  to  any  employee:  and.  under  the 
tenns  of  the  option  or  right,  the  amount 
of  compensation  fbe  employee  could 
recmve  is  based  sOlely  on  an  increase  in 
the  value  of  the  stock  after  the  date  of 
the  grant  or  award.  Ccmversely,  if  the 
amount  of  ccmipefisation  the  employee 
will  receive  undei'  the  grant  or  award  is 
not  based  solely  on  an  increase  in-the 
value  of  the  stocki  after  the  date  of  grant 
ot  award  (e.g.,  in  the  case  of  restricted 
stodi,  or  an  (^tioti  that  is  granted  with 
an  exercise  price  that  is  less  than  the  feir 
market  value  of  tie  stock  as  of  the  date 
of  grant),  none  of  the  compensation 
attributable  to  the  grant  at  award  is 
qualified  perfonqance-based 
onnpensation  because  it  does  not  satisfy 
the  lequirwnent  ^f  this  parag^ph 
(e)(2)(viKA).  Whether  a  stock  option 
grant  is  based  sol^y  on  an  increase  in 
the  value  of  die  stock  after  the  date  of 
grant  is  determined  without  regard  to 
any  dividend  eqi^valent  that  may  be 
payable,  provided  that  payment  of  the 


dividend  equivalent  is  not  made 
coodngmt  on  the  exendse  of  the  option. 
The  nite  that  the  compensation 
attributable  to  a  stodc  option  or  stodc 
appreciation  ti^t  must  be  based  solely 
on  an  increase  in  the  value  of  the  stock 
after  ttw  date  of  grant  or  award  does  not 
apply  if  the  grant  or  award  is  made  txo. 
account  of.  cr  if  the  vesting  xx 
exerdsi^itity  of  the  grant  or  award  is 
contingent  on.  the  attainment  of  a 
performance  goal  that  satisfies  the 
reauirements  of  this  paragraph  (e)(2). 

(B)  Concetfot/on  and  repricing. 
Compensation  attrflmtable  to  a  stodiL 
option  or  stock  appiedation  right  does 
not  satisfy  the  requirements  of  this 
paragraph  (e)(2)  to  the  extern  that  the 
number  of  options  granted  exceeds  the 
maximiffli  number  of  diaras  for  whidi 
options  may  be  granted  to  the  emplo3ree 
as  specified  in  the  plan.  If  an  option  is 
canceled,  the  canceled  option  craitinues 
to  be  counted  against  the  maYimun* 
numb«r  of  shares  for  which  options  may 
be  granted  to  the  employee  under  the 
plan.  If.  after  grant,  the  exercise  price  of 
an  option  is  reduced,  the  transaction  is 
treated  as  a  cancellation  of  the  option 
and  a  grant  of  a  new  option.  In  such 
case,  both  the  option  that  is  deemed  to 
be  canceled  and  the  option  that  is 
deemed  to  be  granted  reduce  the 
maximum  number  of  shares  for  which 
options  may  be  granted  to  the  employee 
under  the  plan.  This  paragraph 
(e)(2)(vi)(B)  also  applies  in  the  case  of  a 
stock  appreciation  right  where,  after  the 
award  is  made,  the  base  amount  on 
which  stock  appreciation  is  calculated 
is  reduced  to  reflect  a  reduction  in  the 
fair  market  value  of  stock. 

(vii)  Examples.  This  paragraph  (e)(2) 
may  be  illustrated  by  the  following 
examples: 

Example  1 .  No  later  than  90  days  after  the 
start  of  a  fiscal  year,  but  while  the  outcome 
is  siibstantially  uncertain.  Corporation  S 
establishes  a  bonus  plan  under  which  A.  the 
chief  executive  officer,  will  receive  a  cash 
bonus  of  SSOO.OOO.  if  year-«nd  corporate  sales 
are  increased  by  at  least  5  percent  The 
compensation  committee  retains  the  right,  if 
the  performance  goal  is  mfit,  to  reduce  the 
bonus  payment  to  A  if,  in  its  judgment,  other 
subjective  factors  warrant  a  reduction.  The 
bonus  will  meet  the  requirements  of  this 
paragraph  (eK2). 

Example  2.  The  fects  me  the  same  as  in 
Example  1,  exeept  that  the  bonus  is  based  on 
a  percentage  of  Corporation  S's  total  sales  for 
the  fiscal  jrear.  Because  Corporation  S  is 
virtually  certain  to  have  some  sales  for  the 
fiscal  year,  (he  outcome  of  the  perfoimance 
goal  is  not  substantially  uncertain,  and 
therefore  the  bonus  does  not  meet  the 
requirements  of  this  paragraph  (e)(2). 

Example  3.  Tbe  focts  are  the  same  as  in 
Example  1,  except  that  the  bonus  is  based  on 
a  percentage  of  Corporation  S's  total  profits 
for  the  fiscal  year.  Although  some  salin  are 


virtually  certain  for  vittudly  aH  public 
oorapanies,  it  is  substantially  unoettain 
whether  a  compeny  will  have  profits  Cor  a 
specified  future  pcoiod  even  ifthe  company 
Ins  a  history  of  profitability.  Therefbte,  the 
bonus  will  meet  the  requirements  of  this 
paragi^h  (eX2). 

Emmph  4:  Bis  the  general  couasel  of 
Corporation  R.  which  is  engaged  in  patent 
litigMion  with  Corporaticm  S.  Representatives 
of  Corpontion  S  have  infimnaUy  indicated  to 
Corporation  R  a  willingness  to  mttle  the 
litigation  for  $50.000.00a  Subsequently,  the 
compenaaticNi  committee  of  Craporation  R 
agrees  to  pay  B  a  bonus  if  B  obtains  a  formal 
settlement  far  at  least  $50,000,000.  The 
bontis  to  B  doe*  not  meet  the  raqoirement  of 
this  paiagraph  (eK2)  because  tin  performance 
goal  was  not  established  at  a  time  when  the 
outcome  was  substantially  uncertain. 

Example  5.  Corporation  S,  a  public  utility, 
adopts  a  bonus  plan  for  selected  salaried 
employees  that  will  pay  a  bonus  at  the  end 
of  a  3-yaar  period  of  $790X)00  each  if,  at  the 
end  of  the  3  years,  the  price  of  S  stock  has 
increased  l>y  10  percent  The  plan  also 
provides  diat  the  10-percent  goal  will 
automaticaUy  adjust  upward  or  downward  by 
the  percentage  change  in  a  published  utilities 
index.  Thus,  for  example,  if  the  published 
utilities  index  shows  a  net  increase  of  5 
percent  over  a  3>year  period,  then  the 
salaried  employees  would  receive,  a  bonus 
only  if  Corporatian  S  stock  has  increased  by 
15  percent.  Conversely,  ifthe  published 
utilities  index  shows  a  net  decrease  of  5 
percent  over  a  3-year  period,  then  the 
salaried  employees  would  receive  a  bonus  if 
Corporation  S  stock  has  increased  by  5 
percent.  Because  these  automatic 
adjustments  in  the  performance  goal  are 
preestablishad.  the  bonus  meets  the 
requirement  of  this  paragraph  (e)(2), 
notwithstanding  the  potential  cbac^  in  the 
performance  goal. 

Example  6.  The  {acts  are  the  same  as  in 
Example  5,  except  that  the  bonus  plan 
provides  that,  at  the  end  of  the  3-year  period, 
a  bonus  of  $750,000  will  be  paid  to  each 
salaried  employee  if  either  the  price  of 
Corporation  S  stock  has  increaaed  by  10 
percent  or  the  earnings  per  share  on 
Corporation  S  stock  have  increased  by  5 
percent  If  both  the  eamings-per-share  goal 
and  the  stock-price  goal  are  preestablished, 
the  compensaUon  committee's  discretion  to  ■ , 
choose  to  pay  a  bonus  under  either  of  the  two 
goals  does  not  cause  any  bonus  paid  under 
the  plan  to  fail  to  meet  the  requirement  of 
this  paragF^h  (eK2)  because  each  goal 
independently  meets  the  requirements  of  this 
paragr^h  (eK2).  The  choice  to  pay  under 
either  of  the  two  goals  is  tantamount  to  the 
discretion  to  choose  not  to  pay  imder  one  of 
the  goals,  as  provided  in  paragraph  (e)(2)(ili) 
of  this  secticHL 

Example  7.  Coiporation  U  establishes  a 
bonus  plan  under  which  a  specified  class  of 
employees  will  participate  in  a  bonus  pool  if 
ceitaia  pieestablished  perfomiance  goals  are 
attained.  The  amount  of  the  bonus  pool  is 
determined  under  an  objective  formula. 
Under  the  terms  of  the  bonus  plan,  the 
compensation  committee  retains  the 
discretion  to  determine  the  fraction  of  tlw 
l>onus  pool  that  each  employee  may  receive. 


The  bonus  plan  does  not  satisfy  the 
reqvtirements  of  this  paragraph  (e)(2). 
Although  the  aggregate  amount  t>f  the  bonus 
plan  is  determined  under  an  objective 
formula,  a  third  party  could  not  determine 
the  amount  that  any  individual  could  receive 
under  the  plan. 

Example  8.  The  facts  are  the  same  as  in 
Example  7.  except  that  the  bonus  plan 
provides  that  a  specified  share  of  the  bonus 
pool  is  payable  to  each  employee,  and  the 
total  of  these  shares  does  not  exceed  100% 
of  the  pool.  The  bonus  plan  satisfies  the 
requirements  of  this  paragraph  (e)(2).  In 
addition,  the  bonus  plan  will  satisfy  the 
requirements  of  this  p>aragraph  (e)(2)  even  if 
the  compensation  committee  retains  the 
discretion  to  reduce  the  compensation 
payable  to  any  individual  employee, 
provided  that  a  reduction  in  the  amount  of 
one  employee's  bonus  does  not  result  in  an 
increase  in  the  amount  of  any  other 
employee's  bonus. 

Example  9.  Corporation  V  establishes  a 
stock  option  plan  for  salaried  employees.  The 
terms  of  the  stock  option  plan  specify  that  no 
salaried  employee  shall  receive  options  for 
more  than  100,000  shares  over  any  3-year 
period.  The  compensation  committee  grants 
options  for  50,000  shares  to  each  of  several 
salaried  employees.  The  exercise  price  of 
each  option  is  equal  to  or  greater  than  the  feir 
market  value  at  the  time  of  each  grant. 
Compensation  attributable  to  the  exercise  of 
the  options  satisfies  the  requirements  of  this 
paragraph  (e)(2).  If,  however,  the  terms  of  the 
options  provide  that  the  exercise  price  is  less 
than  fair  market  value  at  the  date  of  grant,  no 
compensation  attributable  to  the  exercise  of 
those  options  satisfies  the  requirements  of 
this  paragraph  (e)(2)  unless  issuance  or 
exercise  of  the  options  was  contingent  upon 
the  attainment  of  a  preestablished 
performance  goal  that  satisfies  this  paragraph 
(e)(2). 

Example  10.  The  facts  are  the  same  as  in 
Example  9,  except  that,  within  the  same  3- 
year  grant  period,  the  fair  market  value  of 
Corporation  V  stock  is  significantly  less  than 
the  exercise  price  of  the  options.  The 
compensation  committee  reprices  those 
options  to  that  lower  current  fair  market 
value  of  Corporation  V  stock.  The  repricing 
of  the  options  for  50,000  shares  held  by  each 
salaried  employee  is  treats  as  the  grant  of 
new  options  for  an  additional  50,000  shares 
to  each  employee.  Thus,  each  of  the  salaried 
employees  is  treated  as  having  received 
grants  for  100,000  shares.  Consequently,  if 
any  additional  options  are  granted  to  those 
employees  during  the  3-year  period, 
compensation  attributable  to  the  exercise  of 
those  additional  options  would  not  satisfy 
the  requirements  of  this  paragraph  (e)(2).  The 
results  would  be  the  same  if  the 
compensation  committee  canceled  the 
outstanding  options  and  issued  new  options 
to  the  same  employees  that  were  exercisable 
at  the  fair  market  value  of  Corporation  V 
stock  on  the  date  of  reissue. 

Example  11.  Corporation  W  maintains  a 
plan  under  which  each  participating 
employee  may  receive  incentive  stock 
options,  nonqualified  stock  options,  stock 
appreciation  rights,  or  grants  of  restricted 
Corporation  W  stock.  The  plan  specifies  that 


each  participating  employee  may  receive 
options,  stock  appreciation  fights,  restricted 
stock,  or  any  combination  of  each,  for  no 
more  than  20,000  shares  over  the  life  of  the 
plan.  The  plan  provides  that  stock  options 
may  be  granted  with  an  exercise  price  of  less 
than,  equal  to,  or  greater  than  fair  market 
value  on  the  date  of  grant  Options  granted 
with  an  exercise  price  equal  to,  or  greater 
than,  fair  market  value  on  the  date  of  grant 
do  not  fail  to  meet  the  requirements  of  this 
paragraph  (e)(2)  merely  because  the 
compensation  committee  has  the  discretion 
to  determine  the  types  of  awards  (i.e., 
options,  rights,  or  restricted  stock)  to  be 
•granted  to  each  employee  or  the  discretion  to 
issue  options  or  make  other  compensation 
awards  under  the  plan  that  would  not  meet 
the  requirements  of  this  paragraph  (e)(2). 
Whether  an  option  granted  under  the  plan 
satisfies  the  requirements  of  this  paragraph 
(e)(2)  is  determined  on  the  basis  of  the 
specific  terms  of  the  option  and  without 
regard  to  other  options  or  awards  under  the 
plan. 

Example  12.  Corporation  X  maintains  a 
plan  under  which  stock  appreciation  rights 
may  be  awarded  to  key  employees.  The  plan 
permits  the  compensation  committee  to  make 
awards  under  which  the  amount  of 
compensation  payable  to  the  employee  is 
equal  to  the  increase  in  the  stock  price  plus 
a  percentage  "gross  up"  intended  to  offset  the 
tax  liability  of  the  employee.  In  addition,  the 
plan  permits  the  comi>ensation  committee  to 
make  awards  under  which  the  amount  of 
compensation  payable  to  the  employee  is 
equal  to  the  increase  in  the  stock  price,  based 
on  the  highest  price,  which  is  defined  as  the 
highest  price  paid  for  Corporation  X  stock  (or 
offered  in  a  tender  offer  or  other  arms-length 
offer)  during  the  90  days  preceding  exercise. 
Compensation  attributable  to  awards  under 
the  plan  satisfies  the  requirements  of 
paragraph  (e)(2)(vi)  of  this  section,  provided 
that  the  terms  of  the  plan  specify  the 
maximum  number  of  shares  for  which 
awards  may  be  made. 

Example  13.  Corporation  W  adopts  a  plan 
under  which  a  bonus  will  be  paid  to  the  CEO 
only  if  there  is  a  10%  increase  in  earnings 
per  share  during  the  performance  period.  The 
plan  provides  that  earnings  per  share  will  be 
calculated  without  regard  to  any  change  in 
accounting  standards  that  may  be  required  by 
the  Financial  Accounting  Standards  Board 
after  the  goal  is  established.  After  the  goal  is 
established,  such  a  change  in  accounting 
standards  occurs.  Corporation  VV's  reported 
earnings,  for  purposes  of  determining 
earnings  per  share  under  the  plan,  are 
adjusted  pursuant  to  this  plan  provision  to 
foctor  out  this  change  in  standards.  This 
adjustment  will  not  be  considered  an 
exercise  of  impermissible  discretion  because 
it  is  made  pursuant  to  the  plan  provision. 

Example  14.  Corporation  X  adopts  a 
performance-based  incentive  pay  plan  with  a 
four-year  performance  period.  Bonuses  under 
the  plan  are  scheduled  to  be  paid  in  the  first 
year  after  the  end  of  the  performance  period 
(year  5).  However,  in  the  second  year  of  the 
performance  period,  the  compensation 
committee  determines  that  any  bonuses 
payable  in  year  5  will  instead,  for  bona  fide 
business  reasons,  be  paid  in  year  10.  The 


compensation  committee  also  determines 
that  any  compensation  that  would  have  been 
payable  in  year  5  will  be  adjusted  to  reflect 
the  delay  in  payment.  The  adjustment  will  be 
based  on  the  greater  of  the  future  rate  of 
return  of  a  specified  mutual  fund  that  invests 
in  blue  chip  stocks  or  of  a  specified  venture 
capital  investment  over  the  five-year  deferral 
period.  Each  of  these  investments, 
considered  by  itself,  is  a  predetermined 
actual  investment  because  it  is  based  on  the 
future  rate  of  retiuu  of  an  actual  investment. 
However,  the  adjustment  in  this  case  is  not 
based  on  predetermined  actual  investments 
within  the  meaning  of  p>aragraph  (e)(2)(iii)(B) 
of  this  section  because  the  amount  payable 
by  Corporation  X  in  year  10  will  be  based  on 
the  greater  of  the  two  investment  returns  and, 
thus,  will  not  be  based  on  the  actual  rate  of 
return  on  either  specific  investment. 

Example  15.  The  facts  are  the  same  as  in 
Example  14,  except  that  the  increase  will  be 
based  on  Moody's  Average  Corporate  Bond 
Yield  over  the  five-year  deferral  period. 
Because  this  index  reflects  a  reasonable  rate 
of  interest,  the  increase  in  the  compensation 
payable  that  is  based  on  the  index's  rate  of 
return  is  not  considered  an  impermissible 
increase  in  the  amount  of  compensation 
payable  under  the  formula. 

Example  16.  The  focts  are  the  same  as  in 
Example  14,  except  that  the  increase  will  be 
based  on  the  rate  of  return  for  the  Standard 
&  Poor's  500  Index.  This  index  does  not 
measure  interest  rates  and  thus  does  not 
represent  a  reasonable  rate  of  interest.  In 
addition,  this  index  does  not  represent  an 
actual  investment.  Therefore,  any  additional 
compensation  payable  based  on  the  rate  of 
return  of  this  index  will  result  in  an 
impermissible  increase  in  the  amount 
payable  under  the  formula.  If,  in  contrast,  the 
increase  were  based  on  the  rate  of  return  of 
an  existing  mutual  fund  that  is  invested  in 
a  manner  that  seeks  to  approximate  the 
Standard  &  Poor's  500  Index,  the  increase 
would  be  based  on  a  predetermined  actual 
investment  within  the  meaning  of  p>aragraph 
(e)(2](iii)(B)  of  this  section  and  thus  would 
not  result  in  an  imf)ermissible  increase  in  the 
amount  payable  under  the  formula. 

(3)  Outside  directors — (i)  General  rule. 
The  performance  goal  under  which 
compensation  is  paid  must  be 
established  by  a  compensation 
committee  comprised  solely  of  two  or 
more  outside  directors.  A  director  is  an 
outside  director  if  the  director — 

(A)  Is  not  a  current  employee  of  the 
publicly  held  corporation: 

(B)  Is  not  a  former  employee  of  the 
publicly  held  corporation  who  receives 
compensation  for  prior  services  (other 
than  benefits  under  a  tax -qualified 
retirement  plan)  during  the  taxable  year; 

(C)  Has  not  been  an  officer  of  the 
publicly  held  corporation;  and 

(D)  Does  not  receive  remuneration 
from  the  publicly  held  corporation, 
either  directly  or  indirectly,  in  any 
capacity  other  than  as  a  director.  For 
this  purpose,  remuneration  includes  any 
payment  in  exchange  for  goods  or 
services. 
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(ii)  Remunarapon  received.  For 
puzpoMs  of  this  paragraph  (e)(3), 
remunention  is  teoeivea,  directly  or 
indirectly,  by  a  diiBctac  in  each  of  the 
following  drcuitstBices: 

(A)  If  remunaifttian  is  paid,  directly  or 
indirectly,  to  the  director  personally  or 
to  an  entity  in  which  the  director  has  a 
beneficial  owneSship  interest  of  greater 
than  50  percent.  IFor  this  purpose, 
remuneration  is  considered  paid  when 
actualty  paid  (and  throughout  the 
remainder  <rf  tha^  taxrible  year  of  the 
corporation)  ani|.  if  earlier,  throughout 
the  period  whenia  contract  or  agreement 
to  pay  remuneration  is  outstanding. 

(B)  If  remuneration,  other  than  oe 
minimis  remuneration,  was  paid  by  the 
publicly  held  corporation  in  its 
preceding  taxabl^  year  to  an  entity  in 
which  the  director  has  a  beneficial 
ownership  inters  of  at  least  5  percent 
but  not  more  thsii  SO  percent.  For  this 
purpose,  remuneration  is  ccmsidoed 
paid  whan  actually  paid  or,  if  eariiar, 
wrfaen  the  publicly  held  corporation 
becomes  liable  to  pay  it 

(C)  If  rennmeration.  other  than  de 
minimis  remuneration,  was  paid  by  the 
publicly  held  corporation  in  its 
preceding  taxable  year  to  an  entity  by 
which  the  director  is  employed  or  self- 
employed  other  (ban  as  a  director.  For 
this  purpose,  remunention  is 
considered  paid  when  actually  paid  (V, 
if  earlier.  vAxen  t|ie  publicly  held 
corporation  becosnes  liable  to  pay  it. 

(ui)  De  minimis  remuneration— {A)  In 
general.  For  purposes  of  paragraphs 
(e)(3)(ii){B)  and  (C)  of  this  section, 
remuneration  that  was  paid  by  the 
publicly  held  corporation  in  its 
preceding  taxable  year  to  an  entity  is  de 
minimis  if  payments  to  the  entity  did 
not  exceed  5  perixnt  of  the  gross 
revenue  if  the  eiltity  for  its  taxable  year 
ending  with  or  within  that  preceding 
taxable  year  of  the  publicly  held 
corporation.        ' 

(B)  Remuneration  for  personal 
services  and  sub$tantial  owners. 
Notwithstanding  paragraph  (e)(3)(iii)(A) 
of  this  section,  remuneration  in  excess 
of  $60,000  is  not  de  minimis  if  the 
remuneration  is  paid  to  an  entity 
described  in  parigraph  (e)(3)(ii)(B)  of 
this  section,  or  is  paid  for  peraonal 
services  to  an  entity  described  in 
paiasraph  (e)(3)(ti)(C)  of  this  section. 

(ivj  nemuneration  for  personal 
services.  For  purposes  of  paragraph 
(e)(3)(iii)(B)  of  this  section, 
remuneration  firom  a  publicly  held 
corporation  is  for  personal  services  if— 

(A)  The  remuneration  is  peid  to  an 
entity  for  personal  or  professional 
services,  consisting  of  legal,  accoimting, 
investment  banldng,  and  management 
consulting  services  (and  other  similar 


services  that  may  be  specified  by  the 
Commissioner  in  revenue  ndings. 
notices.  <a  other  guidance  published  in 
the  Internal  Revenue  Bulleitin), 
perfcHmed  for  the  publicly  held 
corporatitm,  and  the  remuneration  is  not 
for  services  that  are  incidental  to  the 
purchase  of  goods  or  to  the  purchase  of 
services  that  are  not  personal  services; 
and 

(B)  The  directw  pwforms  significant 
services  (whether  or  not  as  an 
anplo3ree)  for  the  corporation,  division, 
or  similar  organization  (within  the  , 

entity)  that  actually  provides  the 
services  described  in  paragraph 
(e)(3)(iv)(A)  of  this  section  to  the 
publicly  held  corporation,  or  more  than 
50  percent  of  the  entity's  gross  revenues 
(for  the  entity's  preceding  taxable  year) 
are  derived  from  that  corporation, 
subsidiary,  or  similar  organization. 

(v)  Entity  defined.  For  purposes  of  this 
paragraph  (e)(3),  entity  means  an 
organization  that  is  a  sole 
proprietorship,  trust,  estate,  partnership, 
or  corporation.  The  term  also  includes 
an  affiliated  group  of  corporations  as 
defined  in  section  1504  (determined 
without  regard  to  section  1504(b))  and  a 
group  of  organizations  that  would  be  an 
affiliated  group  but  for  the  fact  that  one 
or  more  ot  the  organizations  are  not 
incorporated.  However,  the  aggregation 
rules  referred  to  in  the  preceding 
sentence  do  not  apply  for  purposes  of 
determining  whether  a  director  has  a 
beneficial  ownership  interest  of  at  least 
5  percent  or  greater  than  50  percent. 

(vi)  Employees  and  former  officers. 
Whether  a  director  is  an  employee  or  a 
former  officer  is  determined  on  the  basis 
of  the  facts  at  the  time  that  the 
individual  is  serving  as  a  director  on  the 
compensation  committee.  Thus,  a 
director  is  not  precluded  from  being  an 
outside  director  solely  because  the 
director  is  a  former  officer  of  a 
corporation  that  previously  was  an 
affiliated  corporation  of  the  publicly 
held  corporation.  For  example,  a 
director  of  a  parent  corporation  of  an 
affiliated  group  is  not  precluded  from 
being  an  outside  director  solely  because 
that  director  is  a  former  officer  of  an 
affiliated  subsidiary  that  was  spim  off  or 
liquidated.  However,  an  outside  director 
would  no  longer  be  an  outside  director 
if  a  corporation  in  which  the  director 
was  previously  an  officer  became  an 
affiliated  corporation  of  the  publicly 
held  corporation. 

(vii)  (jfficer.  Solely  for  piirposes  of 
this  paragraph  (e)(3},  o^jcer  means  an 
administrative  executive  who  is  or  was 
in  regular  and  continued  service.  The 
term  impUes  continuity  of  service  and 
excludes  those  employed  for  a  special 
and  single  transaction.  An  individual 


viho  merely  has  (or  had)  the  title  of 
officer  but  not  the  authority  of  an  officer 
is  not  considered  an  officer.  The 
determination  of  whether  an  individual 
is  or  was  an  officer  is  based  on  all  of  the 
facts  and  circumstances  in  the  particular 
case,  including  without  limitation  the 
source  of  the  individual's  authority,  the 
term  for  which  the  individual  is  elected 
or  appointed,  and  the  nature  and  nctent 
of  the  individual's  duties. 

(viii)  Members  of  affiliated  groups. 
For  purposes  of  this  paragraph  (e)(3), 
the  outside  directora  of  the  pubUcly 
held  member  of  an  affiliated  group  are 
treated  as  the  outside  directora  of  all 
members  of  the  affiliated  group. 

(ix)  Examples.  This  paragraph  (e)(3) 
may  be  illustrated  by  the  following 
examples: 

Example  1.  Corporatioiu  X  and  Y  are 
members  of  an  afnliated  group  of 
corporations  as  defined  in  section  1504,  until 
July  1, 1994,  when  Y  is  sold  to  another  group. 
Prior  to  the  sale.  A  served  as  an  officer  of 
Corporation  Y.  After  July  1, 1994,  A  is  not 
treated  as  a  fonner  officer  of  Corporation  X 
by  reason  of  having  been  an  officer  of  Y. 

Example  2.  Corporation  Z,  a  calendar-year 
taxpayer,  uses  the  services  of  a  law  firm  by 
which  B  is  employed,  but  in  which  B  has  a 
less-than-5-percent  ownership  interest.  The 
law  finn  reports  income  on  a  July  1  to  June 
30  basis.  Corporation  Z  appoints  B  to  serve 
on  its  compensation  committee  for  calendar 
year  1998  after  determining  that,  in  calendar 
year  1997,  it  did  not  become  liable  to  the  law 
firm  for  remuneration  exceeding  the  lesser  of 
560,000  or  five  percent  of  the  law  firm's  gross 
revenue  (calculated  for  the  year  ending  June 
30, 1997).  On  October  1, 1998,  Corporation 
Z  becomes  liable  to  pay  remuneration  of 
550,000  to  the  law  firm  on  June  30, 1999.  For 
the  year  ending  June  30, 1998,  the  law  firm's 
gross  revenue  was  less  than  51  million.  Thus, 
in  calendar  year  1999,  B  is  not  an  outside 
director.  However,  B  may  satisfy  the 
requirements  for  an  outside  director  in 
calendar  year  2000,  if,  in  calendar  year  1999, 
Corporation  Z  does  not  become  liable  to  the 
law  firm  for  additional  remimeration.  Tfiis  is 
because  the  remuneration  actually  paid  on 
June  30, 1999  was  considered  paid  on 
October  1, 1998  under  paragraph  (e)(3)(ii)(C) 
of  this  section. 

Example  3.  Corporation  Z,  a  publicly  held 
corporation,  purchases  goods  from 
Corporation  A.  D,  an  executive  and  less- 
than-5-percent  owner  of  Corporation  A,  sits 
on  the  board  of  directors  of  Corporation  Z 
and  on  its  compensation  committee.  For 
1997,  Corporation  Z  obtains  representations 
to  the  effect  that  D  is  not  eligible  for  any 
commission  for  D's  sales  to  Corporation  Z 
and  that,  for  purposes  of  determining  D's 
compensation  for  1997,  Corporation  A's  sales 
to  Corporation  Z  are  not  otherwise  treated 
differently  than  sales  to  other  customers  of 
Corporation  A  (including  its  affiliates,  if  any) 
or  are  irrelevant.  In  addition.  Corporation  Z 
has  no  reason  to  believe  that  these 
representations  are  inaccxuate  or  that  it  is 
otherwise  paying  remuneration  indirectly  to 
D  personally.  Thus,  in  1997,  no  remuneration 


is  considered  paid  by  Corporation  Z 
indirectly  to  D  personally  under  paragraph 
(e)(3)(ii)(A)  of  this  section. 

Example  4.  (i)  Corporation  W,  a  publicly 
held  corporation,  purchases  goods  from 
Corporation  T.  C,  an  executive  and  less-  than- 
5-percent  owner  of  Corporation  T,  sits  on  the 
board  of  directors  of  Corporation  W  and  on 
its  compensation  committee.  Corporation  T 
develops  a  new  product  and  agrees  on 
January  1, 1998  to  pay  C  a  bonus  of  5500.000 
if  Corporation  W  contracts  to  purchase  the 
product.  Even  if  Corporation  W  purchases 
the  new  product,  sales  to  Corporation  W  will 
represent  less  than  5  percent  of  Corporation 
T's  gross  revenues.  In  1999,  Corporation  W 
contracts  to  purchase  the  new  product  and, 
in  2000,  C  receives  the  5500,000  bonus  from 
Corporation  T.  In  1998, 1999.  and  2000. 
CorjxDration  W  does  not  obtain  any 
representations  relating  to  indirect 
remuneration  to  C  personally  (such  as  the 
representations  described  in  Example  3). 

(ii)  Thus,  in  1998, 1999.  and  2000, 
remuneration  is  considered  paid  by 
Corporation  W  indirectly  to  C  personally 
under  paragraph  (e)(3)(ii)(A]  of  this  section. 
Accordingly,  in  1998, 1999,  and  2000,  C  is 
not  an  outside  director  of  Corporation  W.  The 
result  would  have  been  the  same  if 
Corporation  W  had  obtained  appropriate 
representations  but  nevertheless  had  reason 
to  believe  that  it  was  paying  remuneration 
indirectly  to  C  personally. 

Example  5.  Corporation  R.  a  publicly  held 
corporation,  purchases  utility  service  from 
Corporation  Q,  a  public  utility.  The  chief 
executive  officer,  and  less-than-5-percent 
owner,  of  Corporation  Q  is  a  director  of 
Corporation  R.  Corporation  R  pays 
Corporation  Q  more  than  S60.000  per  year  for 
the  utility  service,  but  less  than  5  percent  of 
Corporation  Q's  gross  revenues.  Because 
utility  services  are  not  personal  services,  the 
fees  paid  are  not  subject  to  the  560,000  de 
minimis  rule  for  remuneration  for  personal 
services  within  the  meaning  of  paragraph 
(e)(3)(iii)(B)  of  this  section.  Thus,  the  chief 
executive  officer  qualifies  as  an  outside 
director  of  Corporation  R,  unless  disqualified 
on  some  other  basis. 

Example  6.  Corporation  A,  a  publicly  held 
corporation,  purchases  management 
consulting  services  from  Division  S  of 
Conglomerate  P.  The  chief  financial  officer  of 
Division  S  is  a  director  of  Corporation  A. 
Corporation  A  pays  more  than  $60,000  per 
year  for  the  management  consulting  services, 
but  less  than  5  percent  of  Conglomerate  P's 
gross  revenues.  Because  management 
consulting  services  are  personal  services 
within  the  meaning  of  paragraph  (e)(3)(iv)(A) 
of  this  section,  and  the  chief  financial  officer 
perfomis  significant  services  for  Division  S. 
the  fees  paid  are  subject  to  the  560,000  de 
minimis  rule  as  remuneration  for  personal 
services.  Thus,  the  chief  financial  officer 
does  not  qualify  as  an  outside  director  of 
Corporation  A. 

&cample  7.  The  facts  are  the  same  as  in 
Example  6,  except  that  the  chief  executive 
officer,  and  less-than-5-percent  owner,  of  the 
parent  company  of  Conglomerate  Pisa 
director  of  Corporation  A  and  does  not 
perform  significant  services  for  Division  S.  If 
the  gross  revenues  of  Division  5  do  not 


constitute  more  than  50  percent  of  the  gross 
revenues  of  Conglomerate  P  for  P's  preceding 
taxable  year,  the  chief  executive  officer  will 
qualify  as  an  outside  director  of  Corporation 
A,  unless  disqualified  on  some  other  basis. 

(4)  Shareholder  approval 
requirement — (i)  General  rule.  The 
material  terms  of  the  performance  goal 
imder  which  the  compensation  is  to  be 
paid  must  be  disclosed  to  and 
subsequently  approved  by  the 
shareholders  of  tiie  publicly  held 
corporation  before  the  compensation  is 
paid.  The  requirements  of  this 
paragraph  (e)(4)  are  not  satisfied  if  the 
compensation  would  be  paid  regardless 
of  whether  the  material  terms  are 
approved  by  shareholders.  The  material 
terms  include  the  employees  eligible  to 
receive  compensation;  a  description  of 
the  business  criteria  on  which  the 
performance  goal  is  based;  and  either 
the  maximum  amount  of  compensation 
that  could  be  paid  to  any  employee  or 
the  formula  used  to  calculate  the 
amount  of  compensation  to  be  paid  to 
the  employee  if  the  performance  goal  is 
attained  (except  that,  in  the  case  of  a 
formula  that  fails  to  preclude  discretion 
to  increase  the  amount  of  compensation 
(as  described  in  paragraph  (e)(2)(iii)(A) 
of  this  section)  merely  because  the 
amount  of  compensation  to  be  paid  is 
based,  in  whole  or  in  part,  on  a 
percentage  of  salary  or  base  pay  and  the 
dollar  amount  of  the  salary  or  base  pay 
is  not  fixed  at  the  time  the  performance 
goal  is  established,  the  maximum  dollar 
amount  of  compensation  that  could  be 
paid  to  the  employee  must  be 
disclosed). 

(ii)  Eligible  employees.  Disclosure  of 
the  employees  eligible  to  receive 
compensation  need  not  be  so  specific  as 
to  identifj'  the  particular  individuals  by 
name.  A  general  description  of  the  class 
of  eligible  employees  by  title  or  class  is 
sufficient,  such  as  the  chief  executive 
officer  and  vice  presidents,  or  all 
salaried  employees,  all  executive 
officers,  or  all  key  employees. 

(iii)  Description  of  business  criteria — 
(A)  In  general.  Disclosure  of  the 
business  criteria  on  which  the 
performance  goal  is  based  need  not 
include  the  specific  targets  that  must  be 
satisHed  under  the  performance  goal. 
For  example,  if  a  bonus  plan  provides 
that  a  bonus  will  be  paid  if  earnings  per 
share  increase  by  10  percent,  the  10- 
percent  figure  is  a  target  that  need  not 
be  disclosed  to  shareholders.  However, 
in  that  case,  disclosure  must  be  made 
that  the  bonus  plan  is  based  on  an 
eamings-per-share  business  criterion.  In 
the  case  of  a  plan  under  which 
employees  may  be  granted  stock  options 
or  stock  appreciation  rights,  no  specific 
description  of  the  business  criteria  is 


required  if  the  grants  or  awards  are 
based  on  a  stock  price  that  is  no  less 
than  current  fair  market  value. 

(B)  Disclosure  of  confidential 
information.  The  requirements  of  this 
paragraph  (e)(4)  may  be  satisfied  even 
though  information  that  otherwise 
would  be  a  material  term  of  a 
performance  goal  is  not  disclosed  to 
shareholders,  provided  that  the 
compensation  committee  determines 
that  the  information  is  confidential 
commercial  or  business  information,  the 
disclosure  of  which  would  have  an 
adverse  effect  on  the  publicly  held 
corporation.  Whether  disclosure  would 
adversely  affect  the  corporation  is 
determined  on  the  basis  of  the  facts  and 
circumstances.  If  the  compensation 
committee  makes  such  a  determination, 
the  disclosure  to  shareholders  must 
state  the  compensation  committee's 
belief  that  the  information  is 
confidential  commercial  or  business 
information,  the  disclosure  of  which 
would  adversely  affect  the  company.  In 
addition,  the  ability  not  to  disclose 
confidential  information  does  not 
eliminate  the  requirement  that 
disclosure  be  made  of  the  maximum 
amount  of  compensation  that  is  payable 
to  an  individual  under  a  performance 
goal.  Confidential  information  does  not 
include  the  identity  of  an  executive  or 
the  class  of  executives  to  which  a 
performance  goal  applies  or  the  amount 
of  compensation  that  is  payable  if  the 
goal  is  satisfied. 

(iv)  Description  of  compensation. 
Ehsclosure  as  to  the  compensation 
payable  under  a  performance  goal  must 
be  specific  enough  so  that  shareholders 
can  determine  the  maximum  amount  of 
compensation  that  could  be  paid  to  any 
employee  during  a  specified  period.  If 
the  terms  of  the  performance  goal  do  not 
provide  for  a  maximum  dollar  amount, 
the  disclosure  must  include  the  formula 
under  which  the  compensation  would 
be  calculated.  Thus,  for  example,  if 
compensation  attributable  to  the 
exercise  of  stock  options  is  equal  to  the 
difference  in  the  exercise  price  and  the 
current  value  of  the  stock,  disclosure 
would  be  required  of  the  maximum 
number  of  shares  for  which  grants  may 
be  made  to  any  employee  and  the 
exercise  price  of  those  options  (e.g.,  fair 
market  value  on  date  of  grant).  In  that 
case,  shareholders  could  calculate  the 
maximum  amount  of  compensation  that 
would  be  attributable  to  the  exercise  of 
options  on  the  basis  of  their 
assumptions  as  to  the  future  stock  price. 

(v)  Disclosure  requirements  of  the 
Securities  and  Exchange  Commission. 
To  the  extent  not  otherwise  specifically 
provided  in  this  paragraph  (e)(4), 
whether  the  material  terms  of  a 
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perfonnance  eoal  (ue  adequately 
disclosed  to  uianftiolders  is  determined 
under  the  same  standards  as  apply 
under  the  Exchange  Act. 

(vi)  Frequency  9f  disclosure.  Once  the 
material  terms  of  I  performance  goal  are 
disclosed  to  and  approved  by 
shareholders,  no  additional  disclosure 
or  approval  is  required  unless  the 
compensation  committee  changes  the 
material  terms  of  the  performance  goal 
If,  however,  the  compensation 
committee  has  authority  to  change  the 
targets  imder  a  pcHormance  goal  after 
shareholder  apf»bval  of  the  goal, 
material  terms  of  the  performance  goal 
must  be  disclosed!  to  and  reapproved  by 
shareholderB  no  later  than  the  first 
shareholder  meetiig  that  occurs  in  the 
fifth  year  following  the  year  in  which 
shareholders  previously  approved  the 
performance  goal. 

(vii)  Sharenoldtr  vote.  Fot  pxirposes 
of  this  paragraph  (e)(4),  the  material 
terms  c^  a  perfoimance  goal  are 
approved  by  sharf holders  if,  in  a 
separate  vote,  a  miajority  of  the  votes 
cast  on  the  issue  (Including  abstentions 
to  the  extent  abstentions  are  counted  as 
voting  under  applcable  state  law)  are 
cast  in  favor  of  approval. 

(viii)  Members  if  affiliated  group.  For 
purposes  of  this  paragraph  (e)(4),  die 
shareholders  of  tlie  publicly  held 
member  of  the  affiliated  group  are 
treated  as  the  shaleholders  of  all 
members  of  the  afiliated  group. 

(ix)  Examples.  This  paragraph  (e)(4) 
may  be  illustrated  by  the  fbllovtring 
examples: 

Example  1.  Corpotation  X  adopts  a  plan 
that  will  pay  a  specified  class  of  its 
executives  an  annual  cash  bonus  baaed  on 
the  overall  increase  in  corporate  sales  diiring 
the  year.  Under  the  terms  of  the  plan,  the 
cash  bonus  of  each  txecutive  equals  SIOCOOO 
multiplied  by  the  niunber  of  percentage 
points  by  which  salts  increase  in  the  current 
year  when  compared  to  the  prior  year. 
Corporation  X  discleses  to  its  shareholders 
prior  to  the  vote  both  the  class  of  executives 
eligible  to  receive  awards  and  the  annual 
formula  of  $100,000  multiplied  by  the 
percentage  increase  in  sales.  This  disclosure 
meets  the  requiremants  of  this  paragraph 
(e)(4).  Because  the  compensation  committee 
does  not  have  the  aathority  to  establish  a 
difCBrent  target  undsr  the  plan.  Corporation  X 
need  not  redisclose  to  its  shareholders  and 
obtain  their  reappn»ral  of  the  material  terms 
of  the  plan  until  thqM  material  terms  are 
changed. 

Example  2.  The  {lets  are  the  same  as  in 
Example  1  except  that  Corporation  X 
discloses  only  that  bonuses  will  be  paid  on 
the  basis  of  the  anneal  increase  in  sales.  This 
di8clos\ire  does  not  meet  the  requirements  of 
this  paragraph  (e)(4]  because  it  does  not 
include  the  formula  for  calculating  the 
compensation  or  a  maximum  amount  of 
compensation  to  bepaid  if  the  performance 
goal  is  satisfied. 


Example  3.  Corporation  Y  adopts  an 
incentive  compensation  plan  in  1995  that 
will  pay  a  specified  class  of  its  executives  a 
bonus  every  3  years  based  on  the  following 
3  focton:  increases  in  earnings  per  share, 
reduction  in  costs  for  specified  divisions,  and 
iiuareases  in  sales  by  specified  divisions.  The 
bonus  is  payable  in  cash  or  in  Corporation  Y 
stock,  at  the  option  of  the  executive.  Under 
the  terms  of  the  plan,  prior  to  the  beginning 
of  each  3-year  period,  the  compensation 
committee  determines  the  specific  targets 
under  each  of  the  three  factors  (i.e.,  the 
amount  of  the  increase  in  earnings  per  share, 
the  reduction  in  costs,  and  the  amount  of 
sales)  that  must  be  met  in  order  for  the 
executives  to  receive  a  bonus.  Under  the 
terms  of  the  plan,  the  compensation 
committee  retains  the  discretion  to  determine 
whether  a  bonus  will  be  paid  under  any  one 
of  the  goals.  The  terms  of  the  plan  also 
specify  that  no  executive  may  receive  a 
bonus  in  excess  of  SI, 500,000  for  any  3-year 
period.  To  satisfy  the  requirements  of  this 
paragraph  (e)(4),  Corporation  Y  obtains 
shareholder  approval  of  the  plan  at  its  1995 
annual  shareholder  meeting.  In  the  proxy 
statement  issued  to  shareholders. 
Corporation  Y  need  not  disclose  to 
shareholders  the  specific  targets  that  are  set 
by  the  compensation  committee.  However, 
Corporation  Y  must  disclose  that  bonuses  are 
paid  on  the  basis  of  earnings  per  share, 
reductions  in  costs,  and  increases  in  sales  of 
specified  divisions.  Corporation  Y  also  must 
disclose  the  maximum  amount  of 
compensation  that  any  executive  may  receive 
under  the  plan  is  SI. 500.000  per  3-year 
period.  Unless  changes  in  the  material  terms 
of  the  plan  are  made  earlier.  Corporation  Y 
need  not  disclose  the  material  terms  of  the 
plan  to  the  shareholders  and  obtain  their 
reapproval  until  the  first  shareholders' 
meeting  held  in  2000. 

Example  4.  The  same  facts  as  in  Example 
3,  except  that  prior  to  the  beginning  of  the 
second  3-year  period,  the  comptensation 
committee  determines  that  different  targets 
will  be  set  under  the  plan  for  that  period 
with  regard  to  all  three  of  the  performance 
criteria  (i.e.,  earnings  per  share,  reductions  in 
costs,  and  increases  in  sales).  In  addition,  the 
compensation  committee  raises  the 
maximum  dollar  amount  that  can  be  paid 
under  the  plan  for  a  3-year  period  to 
$2,000,000.  The  increase  in  the  maximum 
dollar  amount  of  compensation  under  the 
plan  is  a  changed  material  term.  Thus,  to 
satisfy  the  requirements  of  this  paragraph 
(e)(4).  Corporation  Y  must  disclose  to  and 
obtain  approval  by  the  shareholden  of  the 
plan  as  amended. 

Example  5.  In  1998,  Corporation  Z 
establishes  a  plan  under  which  a  specified 
group  of  executives  will  receive  a  cash  bonus 
not  to  exceed  $750,000  each  if  a  new  product 
that  has  been  in  development  is  completed 
and  ready  for  sale  to  customers  by  January  1, 
2000.  Although  the  completion  of  the  new 
product  is  a  material  term  of  the  performance 
goal  under  this  paragraph  (ej(4}.  the 
compensation  committee  determines  that  the 
disclosure  to  shareholders  of  the  performance 
goal  would  adversely  affect  Corporation  Z 
because  its  competitora  would  be  made 
aware  of  the  existence  and  timing  of  its  new 


product.  In  this  case,  the  requirements  of  this 
paragraph  (e)(4)  are  satisfied  if  all  other 
material  terms,  including  the  maximtmi 
amount  of  compensation,  are  disclosed  and 
the  disclosure  affirmatively  states  that  the 
terms  of  the  performance  goal  are  not  being 
disclosed  bnc^use  the  compensation 
committee  has  determined  that  those  terms 
include  confidential  information,  the 
disclosure  of  which  would  adversely  affect 
Corporation  Z. 

(5)  Compensation  committee 
certification.  The  compensation 
committee  must  cotify  m  writing  prior 
to  payment  of  the  compensation  tluit  the 
performance  goals  and  any  other 
material  terms  were  in  fact  satisfied.  For 
this  purpose,  approved  minutes  of  the 
compensation  committee  meeting  in 
which  the  certification  is  made  are 
treated  as  a  written  certification. 
Certificatlcm  by  the  compensation 
committee  is  not  required  for 
compensation  that  is  attributable  solely 
to  the  increase  in  the  stock  of  the 
publicly  held  corporation. 

(f)  Companies  that  become  publicly 
held,  spinoffs,  and  similar 
transactions— (1)  In  general.  In  the  case 
of  a  corporation  that  was  not  a  publicly 
held  corporation  and  then  becomes  a 
publicly  held  corporation,  the 
deduction  limit  of  paragraph  (b)  of  this 
section  does  not  apply  to  any 
remuneration  paid  pursuant  to  a 
compensation  plan  or  agreement  that 
existed  during  the  period  in  which  the 
corporation  was  not  publicly  held. 
However,  in  the  case  of  such  a 
corporation  that  becomes  publicly  held 
in  connection  with  an  initial  public 
offering,  this  relief  applies  only  to  the 
extent  that  the  prospmitus 
accompanjang  the  initial  public  offering 
disclosed  information  concerning  those 
plans  or  agreements  that  satisfied  all 
applicable  seciuities  laws  then  in  effect 
In  accordance  with  paragraph  (c)(l)(ii) 
of  this  section,  a  corporation  that  is  a 
member  of  an  affiliated  group  that 
includes  a  publicly  held  corporation  is 
considered  publicly  held  and,  therefore, 
cannot  rely  on  this  paragraph  (f)(1). 

(2)  Reliance  period.  Paragraph  (^(1)  of 
this  section  may  be  relied  upon  until  the 
earliest  of— 

(i)  The  expiration  of  the  plan  or 
agreement; 

(ii)  The  material  modification  of  the 
plan  or  agreement,  within  the  meaning 
of  paragraph  (h)(l)(iil)  of  this  section; 

(iii)  The  issuance  of  all  employer 
stock  and  other  compensation  that  has 
been  allocated  imder  the  plan;  or 

(iv)  The  first  meeting  of  shareholders 
at  which  directors  are  to  be  elected  that 
occurs  after  the  close  of  the  third 
calendar  year  following  the  calendar 
year  in  which  the  initial  public  ofiiering 
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occurs  or,  in  the  case  of  a  privately  held 
corporation  that  becomes  publicly  held 
wimout  an  initial  public  offering,  the 
first  calendar  year  following  the 
calendar  year  in  which  the  corporation 
becomes  publicly  held. 

(3)  Stock-based  compensation. 
Paragraph  (fKl)  of  this  section  will 
appfy  to  any  compensation  received 
pursuant  to  the  exercise  of  a  stock 
option  or  stock  appreciation  right,  or  the 
substantial  vesting  of  restricted 
property,  granted  imder  a  plan  or 
agreement  described  in  paragraph  (f)(1) 
ofthia  section  if  the  grant  occivs  on  or 
before  the  earliest  of  the  events 
specified  in  paragraph  (f)(2)  of  this 
section. 

(4)  Subsidiaries  that  become  separate 
publicly  held  corporations — (i)  In 
general.  If  a  subsidiary  that  is  a  member 
of  the  affiliated  group  described  in 
paragraph  (c)(l)(ii)  of  this  section 
becomes  a  seperate  publicly  held 
corporation  (whether  by  spinoff  or 
otherwise),  any  remuneration  paid  to 
covered  employees  of  the  new  publicly 
held  corporation  will  satisfy  the 
exception  for  performance-based 
compensation  described  in  paragraph 
(e)  of  this  section  if  the  conditions  in 
either  paragraph  (f)(4)(U)  or  (f)(4)(iii)  of 
this  section  are  satisfied. 

(ii)  Prior  establishment  and  approval. 
Remimeration  satisfies  the  requirements 
of  this  paragraph  (f)(4)(ii)  if  the 
remimeration  satisfies  the  requirements 
for  performance-based  compensation  set 
forth  in  paragraphs  (e)(2),  (e)(3).  and 
(e)(4)  of  this  section  (by  application  of 
paragraphs  (e)(3)(viii)  and  (e)(4)(viii)  of 
this  section)  before  the  corooration 
becomes  a  separate  publicly  held 
corporation,  and  the  certification 
required  by  paragraph  (e)(5)  of  this 
section  is  made  by  the  compensation 
committee  of  the  new  publicly  held 
corporation  (but  if  the  performance 
goals  are  attained  before  the  corporation 
becomes  a  separate  publicly  held 
corporation,  the  certification  may  be 
made  by  the  compensatimi  committee 
referred  to  in  paragraph  (e)(3)(viii)  of 
this  section  before  it  becomes  a  separate 
publicly  held  corporation).  Thus,  this 
paragraph  (f)(4)(ii)  requires  that  the 
outside  directors  and  shareholders 
(within  the  meaning  of  paragraphs 
(e)(3)(viii)  and  (e)(4)(viii)  of  this  section) 
of  the  corporation  before  it  becomes  a 
separate  publicly  held  corporation 
establish  and  approve,  respectively,  the 
performance-based  compensation  for 
the  covered  employees  of  the  new 
publicly  held  corporation  in  accordance 
with  paragraphs  (e)(3)  and  (e)(4)  of  this 
section. 

(iii)  Transition  period.  Remuneration 
satisfies  the  requirements  of  this 


paragraph  (f)(4)(iii)  if  the  remuneration 
satisfies  all  of  the  requirements  of 
paragraphs  (e)(2),  (e)(3).  and  (e)(5)  of 
this  section.  The  outside  directors 
(within  the  meaning  of  paragraph 
(e)(3)(viii)  of  this  section)  of  the 
corporation  before  it  becomes  a  separate 
publicly  held  corporation,  or  the  outside 
directors  of  the  new  publicly  held 
corporation,  may  establish  and 
administer  the  performance  goals  for  the 
covered  employees  of  the  new  publicly 
held  corporation  for  purposes  of 
satisfying  the  requirements  of 
paragraphs  (e)(2)  and  (e)(3)  of  this 
section.  The  certification  required  by 
paragraph  (e)(5)  of  this  section  must  be 
made  by  the  compensation  committee  of 
the  new  publicly  held  corporation. 
However,  a  taxpayer  may  rely  on  this 
paragraph  ({)(4)(iii)  to  satisfy  the 
requirements  of  paragraph  (e)  of  this 
section  only  for  compensation  paid,  or 
stock  options,  stock  appreciation  rights, 
or  restricted  property  granted,  prior  to 
the  first  regularly  scheduled  meeting  of 
the  shareholders  of  the  new  publicly 
held  corporation  that  occius  more  than 
12  months  after  the  date  the  corporation 
becomes  a  separate  publicly  held 
corporation.  Compensation  paid,  or 
stock  options,  stock  appreciation  rights, 
or  restricted  property  granted,  on  or 
after  the  date  of  that  meeting  of 
shareholders  must  satisfy  all 
requirements  of  paragraph  (e)  of  this 
section,  including  the  shareholder 
approval  requirement  of  paragraph  (e)(4) 
of  this  section,  in  order  to  satisfy  the 
requirements  for  performance-based 
compensation. 

[5]  Example.  The  foUoviring  example 
illustrates  the  application  of  paragraph 
(f)(4)(ii)  of  this  section: 

Example.  Corporation  P,  which  is  publicly 
held,  decides  to  spin  ofi' Corporation  S,  a 
wholly  owned  subsidiary  of  Corporation  P. 
After  the  spinoff,  Corporation  S  will  be  a 
separate  publicly  held  corporation.  Before 
the  spinoff,  the  compensation  committee  of 
Corporation  P,  pursuant  to  paragraph 
(e)(3)(viii)  of  this  section,  establishes  a  bonus 
plan  for  the  executives  of  Corporation  S  that 
provides  for  bonuses  payable  after  the  spinoff 
and  that  satisfies  the  requirements  of 
paragraph  (e)(2)  of  this  section.  If.  pursuant 
to  paragraph  (e)(4)(viii)  of  this  section,  the 
shareholders  of  Corporation  P  approve  the 
plan  prior  to  the  spinoff,  that  approval  will 
satisfy  the  requirements  of  paragraph  (e)(4)  of 
this  section  with  respect  to  compensation 
paid  pursuant  to  the  bonus  plan  afier  the 
spinoff.  However,  the  compensation 
conunittee  of  Corporation  S  will  be  required 
to  certify  that  the  goals  are  satisfied  prior  to 
the  payment  of  the  bonuses  in  order  for  the 
bonuses  to  be  considered  performance-based 
compensation. 

(g)  Coordination  with  disallowed 
excess  parachute  payments.  The 


$1,000,000  limitation  in  paragraph  (b)  of 
this  section  is  reduced  (but  not  below 
zero)  by  the  amoimt  (if  any)  that  would 
have  been  included  in  the  compensation 
of  the  covered  employee  for  the  taxable 
year  but  for  being  disallowed  by  reascm 
of  section  2B0G.  For  example,  assimie 
that  diuing  a  taxable  year  a  corporation 
pays  $1,500,000  to  a  covered  employee 
and  no  portion  satisfies  the  exception  in 
paragraph  (d)  of  this  section  for 
commissions  or  paragraph  (e)  of  this 
section  for  qualified  performance-based 
compensation.  Of  the  $1,500,000. 
$600,000  is  an  excess  parachute 
payment,  as  defined  in  section 
280G(b)(l)  and  is  disallowed  by  reason 
of  that  section.  Because  the  excess 
parachute  payment  reduces  the 
limitation  of  paragraph  (b)  of  this 
section,  the  corporation  can  deduct 
$400,000,  and  $500,000  of  the  otherwise 
deductible  amount  is  nondeductible  by 
reason  of  section  162(m). 

(h)  Transition  rules — (1) 
Compensation  payable  under  a  written 
binding  contract  which  was  in  effect  on 
February  17, 1993 — (i)  General  rule.  The 
deduction  limit  of  paragraph  (b)  of  this 
section  does  not  apply  to  any 
compensation  payable  under  a  writtMi 
binding  contract  that  was  in  effect  on 
February  17, 1993.  The  preceding 
sentence  does  not  apply  unless,  under 
applicable  state  law,  the  corporation  is 
obligated  to  pay  the  compensation  if  the 
employee  performs  services.  However, 
the  deduction  limit  of  paragraph  (b)  of 
this  section  does  apply  to  a  contract  that 
is  renewed  after  February  17, 1993.  A 
written  binding  contract  that  is 
terminable  or  cancelable  by  the 
corporation  after  February  17, 1993, 
without  the  employee's  consent  is 
treated  as  a  new  contract  as  of  the  date 
that  any  such  termination  or 
cancellation,  if  made,  would  be 
effective.  Thus,  for  example,  if  the  terms 
of  a  contract  provide  that  it  will  be 
automatically  renewed  as  of  a  certain 
date  unless  either  the  corporation  or  the 
employee  gives  notice  of  termination  of 
the  contract  at  least  30  days  before  that 
date,  the  contract  is  treated  as  a  new 
contract  as  of  the  date  that  termination 
would  be  effective  if  that  notice  were 
given.  Similarly,  for  example,  if  the 
terms  of  a  contract  provide  that  the 
contract  will  be  terminated  or  canceled 
as  of  a  certain  date  unless  either  the 
corporation  or  the  employee  elects  to 
renew  within  30  days  of  that  date,  the 
contract  is  treated  as  renewed  by  the 
corporation  as  of  that  date. 
Alternatively,  if  the  corporation  will 
remain  legally  obligated  by  the  terms  of 
a  contract  beyond  a  certain  date  at  the 
sole  discretion  of  the  employee,  the 
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contract  will  not  ke  treated  as  a  new 
contract  as  of  tha$  date  if  the  employee 
exercises  the  disctetion  to  keep  the 
corporation  bound  to  the  contract.  A 
contract  is  not  treated  as  tenninable  or 
cancelable  if  it  can  be  terminated  or 
canceled  only  by  terminating  the 
employment  relationship  ef  the 
employee. 

(li)  CbxnpensatJbii  payable  under  a 
plan  or  anangemfnt.  If  a  compensation 
plan  or  arrangement  meets  the 
requirements  of  paragraph  (h)(l)(i)  of 
this  section,  the  compensation  paid  to 
an  employee  pursuant  to  the  plan  or 
arrangement  will  not  be  subject  to  the 
deduction  limit  o^  paragraph  (b)  of  this 
section  even  though  the  employee  was 
not  eligible  to  participate  in  the  plan  as 
of  February  17, 1993.  However,  the 
preceding  sentenoe  does  not  apply 
unless  the  employee  was  employed  on 
February  17, 19931  by  the  corporation 
that  maintained  tl^e  plan  or 
arrangement,  or  tl^e  employee  had  the 
right  to  participate  in  the  plan  or 
arrangement  und^  a  written  binding 
contract  as  of  that!  date. 

(iii)  Material  mitdifications. 

(A)  Paragraph  (li)(l)(i)  of  this  section 
will  not  apply  to  any  written  binding 
contract  that  is  materially  modified.  A 
material  modification  occura  when  the 
contract  is  amended  to  increase  the 
amoimt  of  com{>e^sation  payable  to  the 
employee.  If  a  binding  written  contract 
is  materially  modified,  it  is  treated  as  a 
new  contract  entered  into  as  of  the  date 
of  the  material  mddification.  Thus, 
amounts  received  {by  an  employee  under 
the  contract  prior  to  a  material 
modification  are  not  affected,  but 
amounts  received  subsequent  to  the 
material  modifica^on  are  not  treated  as 
paid  under  a  binding,  written  contract 
described  in  paragraph  (h}(l)(i)  of  this 
section. 

(B)  A  modification  of  the  contract  that 
accelerates  the  payment  of 
compensation  wilj  be  treated  as  a 
material  modification  unless  the  amoimt 
of  compensation  paid  is  discounted  to 
reasonably  reflect  the  time  value  of 
money.  If  the  contract  is  modified  to 
defer  the  payment  of  compensation,  any 
compensation  paid  in  excess  of  the 
amount  that  was  originally  payable  to 
the  employee  under  the  contract  will 
not  be  treated  as  ai  material  modification 
if  the  additional  amount  is  based  on 
either  a  reasonably  rate  of  interest  or  one 
or  more  predetemiined  actual 
investments  (whether  or  not  assets 
associated  with  the  amount  originally 
owed  are  actually  invested  therein}  such 
that  the  amoimt  payable  by  the 
employer  at  the  later  date  will  be  based 
on  the  actual  rate  of  return  of  the 
specific  investment  (including  any 


decrease  as  well  as  any  increase  in  the 
value  of  the  investment). 

(C)  The  adoption  of  a  supplemental 
contract  or  agreement  that  provides  for 
increased  cmnpensation,  or  the  payment 
of  additional  compensation,  is  a 
material  modification  of  a  binding, 
written  contract  where  the  foots  and 
circumstances  show  that  the  additional 
compensation  is  paid  on  the  basis  of 
substantially  the  same  elements  or 
conditions  as  the  compensation  that  is 
otherwise  paid  imder  the  written 
binding  contract.  However,  a  material 
modification  of  a  written  binding 
contract  does  not  include  a 
supplemental  payment  that  is  equal  to 
or  less  than  a  reasonable  cost-of-living 
increase  over  the  payment  made  in  the 
preceding  year  under  that  written 
binding  contract.  In  addition,  a 
supplemental  payment  of  compensation 
that  satisfies  the  requirements  of 
qualified  performance-based 
compensation  in  paragraph  (e)  of  this 
section  will  not  be  treated  as  a  material 
modification. 

(iv)  Examples.  The  followring 
examples  illustrate  the  exception  of  this 
paragraph  (h)(1): 

Example  1.  Corporation  X  executed  a  3- 
year  compensation  arrangement  with  C  on 
February  15, 1993,  that  constitutes  a  written 
binding  contract  under  applicable  state  law. 
The  terms  of  the  arrangement  provide  for 
automatic  extension  after  the  3-year  term  for 
additional  1-year  periods,  unless  the 
corporation  exercises  its  option  to  terminate 
the  arrangement  within  30  days  of  the  end  of 
the  3-year  term  or,  thereafter,  within  30  days 
before  each  anniversary  date.  Termination  of 
the  compensation  arrangement  does  not 
require  the  termination  of  C's  employment 
relationship  with  Corporation  X.  Unless 
tenninated,  the  arrangement  is  treated  as 
renewed  on  February  15, 1996,  and  the 
deduction  limit  of  paragraph  (b)  of  this 
section  applies  to  payments  under  the 
arrangement  after  that  date. 

Example  2.  Corporation  Y  executed  a  5- 
year  employment  agreement  with  B  on 
January  1, 1992,  providing  fora  salary  of 
S900,000  per  year.  Assume  that  this 
agreement  constitutes  a  written  binding 
contract  under  applicable  state  law.  In  1992 
and  1993,  B  receives  the  salary  of  $900,000 
per  year.  In  1994,  Corporation  Y  increases  B's 
salary  with  a  payment  of  $20,000.  The 
$20,000  supplemental  payment  does  not 
constitute  a  material  modification  of  the 
written  binding  contract  because  the  S20.000 
payment  is  less  than  or  equal  to  a  reasonable 
cost-of-living  increase  from  1993.  However, 
the  $20,000  supplemental  payment  is  subject 
to  the  limitation  in  paragraph  (b)  of  this 
section.  On  January  1, 1995,  Corporation  Y 
increases  B's  salary  to  $1,200,000.  The 
$280,000  supplemental  pajrment  is  a  material 
modification  of  the  written  binding  contract 
because  the  additional  compensation  is  paid 
on  the  basis  of  substantially  the  same 
elements  or  conditions  as  the  compensation 


that  is  otherwise  paid  under  the  written 
binding  contract  and  it  is  greater  than  a 
reasonwle,  annual  cot-oMiving  increase. 
Because  the  written  binding  contract  is 
materially  modified  as  of  January  1, 1995,  all 
compensation  paid  to  B  in  1995  and 
thereafter  is  subject  to  the  deduction 
limitation  of  section  162(m). 

Example  3.  Assimie  the  same  fiacts  as  in 
Example  2,  except  that  instead  of  an  increase 
in  salary,  B  receives  a  restricted  stock  grant 
subject  lo  B's  continued  employment  for  the 
balance  of  the  contract.  The  restricted  stock 
grant  is  not  a  material  modification  of  the 
binding  written  contract  because  any 
additional  compensation  paid  to  B  under  the 
grant  is  not  paid  on  the  basis  of  substantially 
the  same  elements  and  conditions  as  B's 
salary  because  it  is  based  both  on  the  stock 
price  and  B's  continued  service.  However, 
ccmipensation  attributable  to  the  restricted 
stock  grant  is  subject  to  the  deduction 
limitation  of  section  162(m). 

(2)  Special  transition  rule  for  outside 
directors.  A  director  who  is  a 
disinterested  director  is  treated  as 
satisfying  the  requirements  of  an  outside 
director  under  paragraph  (e)(3)  of  this 
section  imtil  the  firat  meeting  of 
shareholdere  at  which  directora  are  to  be 
elected  that  occura  on  cv  after  January 

1, 1996.  For  purposes  of  this  jiar^raph 
(h)(2)  and  paragraph  (h)(3)  of  this 
section,  a  director  is  a  disinterested 
director  if  the  director  is  disinterested 
within  the  meaning  of  Rule  16b- 
3(c)(2)(i).  17  CFR  240.16b-3{c)(2)(i), 
imder  the  Exchange  Act  (including  the 
provisions  of  Rule  16b-3  (d)(3),  as  in 
effect  on  April  30, 1991). 

(3)  Special  transition  rule  for 
previously-approved  plans — (i)  In 
general.  Any  compensation  paid  imder 
a  plan  or  agreement  approved  by 
shareholdere  before  Etecember  20, 1993, 
is  treated  as  satisfying  the  requirements 
of  paragraphs  (e)(3)  and  (e)(4)  of  this 
section,  provided  that  the  directors 
administering  the  plan  or  agreement  are 
disinterested  directora  and  the  plan  was 
approved  by  shareholdere  in  a  manner 
consistent  with  Rule  16b-3(b),  17  CFR 
240.16b-3(b),  under  the  Exchange  Act 
or  Rule  16b-3(a),  17  CFR  240.16b-3(a) 
(as  contained  in  17  CFR  part  240  revised 
April  1, 1990).  In  addition,  for  purposes 
of  satisfying  the  requirements  of 
paragraph  (e)(2)(vi)  of  this  section,  a 
plan  or  agreement  is  treated  as  stating  a 
maximum  number  of  shares  with 
respect  to  which  an  option  or  right  may 
be  granted  to  any  employee  if  the  plan 
or  agreement  that  was  approved  by  the 
shareholdere  provided  for  an  aggregate 
limit,  consistent  with. Rule  16b-3(b).  17 
CFR  250.16b-3(b),  on  the  shares  of 
employer  stock  with  respect  to  which 
awards  may  be  made  imder  the  plan  or 
agreement. 

(ii)  Reliance  period.  The  transition 
rule  provided  in  this  paragraph  (h)(3) 


shall  continue  and  may  be  relied  upon 
until  the  earliest  of— 

(A)  The  expiration  or  material 
modification  of  the  plan  at  agreement; 

(B)  The  issuance  of  all  employer  stock 
and  other  compens^on  that  has  bet^n 
allocated  under  the  plan;  or 

(C)  lite  first  meeting  of  shareholden 
at  which  directora  are  to  be  elected  that 
occun  after  December  31, 1996. 

(iii)  Stock-based  compensation.  This 
paragraph  (h)(3)  will  apply  to  any 
compensation  received  pursuant  to  the 
exercise  of  a  stock  option  or  stock 
^predation  right,  or  the  substantial 
vesting  of  restricted  property,  granted 
under  a  plan  or  agreement  described  in 
paragraph  (h)(3)(i)  of  this  section  if  the 
grant  occun  on  or  before  the  earliest  of 
the  events  specified  in  paragraph 
(h)(3)(ii)  of  this  section. 

(iv)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (h)(3): 

ExamfJe.  Corpontion  Z  adopted  a  stock 
option  plan  in  1991.  Pursuant  to  Rule  16b» 
3  under  the  F»>'t'""ff»  Act,  the  stock  option 
pkn  has  been  administered  by  disinterested 
directors  and  was  approved  by  Corporation  Z 
shareholders.  Under  the  terms  of  the  plan, 
shareholder  approval  is  not  required  again 
until  2001.  In  addition,  the  terms  of  the  stock 
option  plan  include  an  aggregate  limit  on  the 
number  of  shares  available  imder  the  plan. 
Option  grants  under  the  Corporation  Z  plan 
are  nuu^  with  an  exerdae  price  equal  to  m 
greater  than  the  hir  market  value  of 
Corporation  Z  stocL  Compensation 
attributable  to  the  exercise  of  options  that  are 
granted  under  the  plan  before  the  earliest  of 
the  dates  specified  in  paragraph  (h)(3)(ii)  of 
this  section  vfill  be  treated  as  satisfying  the 
requirements  of  paragraph  (e)  of  this  section 
tat  qualified  performance-based 
compensation,  regardless  of  when  the 
options  are  exercised. 

(i)  [Reserved) 

(j)  Effective  dote— (1)  In  general. 
Secticm  162(m)  and  this  section  apply  to 
compensation  tliat  is  otherwise 
deductible  by  the  corporation  in  a 
taxable  year  be^nning  on  or  after 
January  1, 1994. 

(2)  Delayed  effective  date  for  certain 
provisions — (i)  Date  on  which 
remuneration  is  considered  paid. 
Notwithstanding  paragraph  (j)(l)  of  this 
section,  the  rules  in  the  second  sentence 
of  each  of  paragraphs  (e)(3)(ii)(A), 
(e)(3)(ii)(B).  and  (e)(3)(U)(C)  of  this 
section  for  determining  the  date  or  dates 
on  which  ramimeration  is  considered 
paid  to  a  director  are  efiisctive  for 
taxable  yeara  b^inning  on  or  after 
January  1, 1995.  Prior  to  those  taxable 
jrean,  taxpayere  must  follow  the  rules  in 
paragraphs  (e)(3)(U)(A),  (e)(3)(U)(B).  and 
(e)(3)(ii)(C)  of  this  section  or  another 
reasonable,  good  faith  interpretation  of 
section  162(m)  with  respect  to  the  date 


or  dates  on  which  remuneration  is 
considered  paid  to  a  director. 

(ii)  Separate  treatment  of  publicly 
held  subsidiaries.  Notwithstanding 
paragraph  ())(1)  of  this  section,  the  rule 
in  paragraph  (c)(l)(ii)  of  this  section  that 
treats  publicly  held  subsidiaries  as 
separately  subject  to  section  162(m)  is 
effective  as  of  the  first  regularly 
schedided  meeting  of  the  shareholdere 
of  the  publicly  held  subsidiary  that 
occura  more  than  12  months  after 
December  2, 1994.  The  rule  for  stodn- 
based  compensation  set  forth  in 
paragraph  (f)(3)  of  this  section  will 
apply  for  this  purpose,  except  that  the 
grant  must  occur  before  the  shareholder 
meeting  specified  in  this  paragraph 
(j)(2)(ii).  Taxpayere  may  choose  to  rely 
on  the  rule  referred  to  in  the  first 
sentence  of  this  paragraph  (j)(2)(ii)  for 
the  period  prior  to  the  effective  date  of 
the  rule. 

(iii)  Subsidiaries  that  become  separate 
publicly  held  corporations. 
Notwithstanding  paragraph  (i)(l)  of  this 
section,  if  a  subsidiary  of  a  publicly 
held  corporation  becomes  a  separate 
publicly  held  corporation  as  described 
in  paragraph  (f)(4)(i)  of  this  section, 
then,  for  the  duration  of  the  reliance 
period  described  in  paragraph  (f)(2)  of 
this  section,  the  rules  of  paragraph  (f)(1) 
of  this  section  are  treated  as  applying 
(and  the  rules  of  paragraph  (f)(4)  of  this 
section  do  not  apply)  to  remimeration 
paid  to  covered  employees  of  that  new 
publicly  held  corporation  purauant  to  a 
plan  or  agreement  that  existed  prior  to 
Decen^r  2, 1994,  provided  that  the 
treatment  of  that  remimeration  as 
performance-based  is  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  162(m). 
However,  if  remimeration  is  paid  to 
covered  employees  of  that  new  publicly 
held  corporation  pursuant  to  a  plan  or 
agreement  that  existed  prior  to 
December  2, 1994,  but  that 
remuneration  is  not  performance-based 
under  a  reasonable,  good  fiuth 
interpretation  of  section  162(m),  the 
rules  of  paragraph  (f)(1)  of  this  section 
will  be  treated  as  applying  only  until 
the  first  regularly  scheduled  meeting  of 
shareholdere  that  occun  more  than  12 
months  after  December  2, 1994.  The 
rules  of  paragraph  (f)(4)  of  this  section 
will  apply  as  of  that  first  regularly 
scheduled  meeting.  The  rule  for  stock- 
based  compensation  set  forth  in 
paragraph  (f)(3)  (Mthis  section  will 
apply  for  purposes  of  liiis  paragraph 
(j)(2)(iii),  except  that  the  grant  must 
occur  before  the  shareholder  meeting 
specified  in  the  preceding  sentence  if 
the  remuneration  is  not  performance- 
based  under  a  reasonable,  good  faith 
interpretation  of  section  162(m). 


Taxpayere  may  choose  to  rely  on  the 
rules  of  paragraph  (fK4)  of  this  section 
for  the  period  prior  to  the  applicable 
effective  date  referred  to  in  the  first  or 
second  sentence  of  this  paragraph 
(j)(2)(iii). 

(iv)  Bonus  pools.  Notwithstanding 
paragraph  (j)(l)  of  this  section,  the  rules 
in  paragraph  (e)(2)(iii)(A)  that  limit  the 
sum  of  individual  percentages  of  a 
bonus  pool  to  100  percent  will  not 
apply  to  remuneration  paid  before 
January  1, 2001 ,  based  on  performance 
in  any  performance  period  that  began 
prior  to  December  20, 1995. 

(v)  Compensation  based  on  a 
percentage  of  salary  or  base  pay. 
Notwithstanding  paragraph  (j)(l)  of  this 
section,  the  requirement  in  paragraph 
(e)(4)(i)  of  this  section  that,  in  the  case 
of  certain  formulas  based  on  a 
percentage  of  salary  or  base  pay,  a 
corporation  disclose  to  shareholdere  the 
mwyimiiTn  doUar  amount  of 
compensaticm  that  could  be  paid  to  the 
employee,  will  apply  only  to  plans 
approved  by  shareholdere  after  April  30. 
1995. 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

S  602.101    [Amandad] 

Par.  4.  In  §602.101,  paragraph  (c)  is 
amended  by  adding  the  entry  "1.162- 
27. .  .  .  1545-1466"  in  numerical  order 
to  the  table. 

Margaret  Miliier  RichardaoD, 
Commissioner  of  Internal  Revenue. 

Approved:  December  12, 1995. 
Lealie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  95-30869  Filed  12-l»-45;  8:45  am] 
■UMQ  OOOK  4M0-ai-U 

26  CFR  Parti 

[TD8635] 

RIN154S-A892 

Nonbank  Tnistea  Nat  Worth 
Roqulramants 

AGENCY:  Internal  Revenue  Service  (IRS),  \ 

Treasury. 

action:  Final  and  temporary 

regulations. 

summary:  This  document  contains 
regulations  that  provide  guidance  to 
nonbank  trustees  with  respect  to  the 
adequacy  of  net  worth  requirements  that 
must  be  satisfied  in  order  to  be  or 
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remain  an  approved  nonbank  trustee. 
These  regulations  afiiBct  nonbank 
trustees  and  custodians  of  individiud 
retirement  accoiutts,  and  nonbank 
custodians  of  quwified  plans  and  tax- 
sheltered  annuities. 
9FECT1VC  date:  Hiese  regulations  are 
eflsctive  December  20, 1995. 
ran  FURTHER  mfOmAVOH  CONTACT: 
Mar)orie  Hoffinaq.  (202)  622-6030  (not 
a  toll-free  numbet). 

SUPPI,EMENTARY  INFORMATION: 


Backgroand 

On  December  6l  1994,  temporary 
regulations  (TD  8570)  under  section  401 
were  published  in  the  Federal  Register 
(59  FR  62570).  A  hotice  of  proposed 
rulemaking  (EE-3IB-94),  cross- 
referencing  the  temporary  regulations, 
was  piibli^ed  in  the  Federal  Register 
(59  FR  62644)  on  the  same  day.  The 
temporary  regulations  provide  guidance 
on  the  adequacy  of  net  worth 
requirements  for  nonbank  trustees  and 
custodians  of  individual  retirement 
plans,  and  for  ncnibank  custodians  of 
custodial  account^  of  qualified  plans 
and  tax-sheltered  annuities. 

After  consideration  of  all  of  the 
comments,  the  tei^porary  regulations 
are  replaced  and  Aie  proposed 
regulations  are  adbpted  as  revised  by 
this  Treasury  decision.  Because  section 
401(d)(1).  under  which  §  1.401-12  was 
originally  issued,  was  repealed  by 
section  237(a)  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982,  Public 
Uw  97-248  (1983),  these  final 
regulations  also  move  all  the  rules  for 
nonbank  trustees  and  custodians  that 
were  previously  in  §  1.401-12(n)  to 
§1.406-2.  ] 

Explanation  of  Pitnrisions 

The  fiduciary  conduct  rules  for 
nonbank  trustees  and  custodians  under 
longstanding  Tre«ury  regulations 
require  nonbank  trustees  and  custodians 
to  maintain  a  minimum  amount  of  net 
worth  in  order  to  qualify  as  an  approved 
nonbank  trustee  of  custodian.  Under 
this  requirement,  the  nonbank  trustee  or 
custodian's  net  worth  must  exceed  the 
greater  of  a  speciQed  dollar  amount  or 
a  percentage  of  thfc  value  of  all  assets 
held  in  fiduciary  accoimts  of  retirement 
plans.  A  primary  objective  of  this 
^dequacy-of-net-worth  requirement  has 
been  to  ensure  that  nonbank  trustees 
and  custodians  mpintnin  a  level  of 
solvency  commeqsurate  with  their 
financial  and  fiduciary  responsibilities. 

Under  the  general  net  worth 
requirement,  nonbank  trustees  and 
custodians  may  not  accept  new 
accotmts  unless  tl^eir  net  worth  exceeds 
the  greater  of  $10*,000  or  four  percent 


of  the  value  of  ell  assets  held  in 
fiduciary  accounts.  Additionally, 
nonbank  trustees  and  custodians  must 
take  whatever  steps  are  necessary 
(including  the  relinquishment  of 
fiduciary  accounts)  to  ensure  that  their 
net  worth  exceeds  the  greater  of  $50,000 
or  two  percent  of  the  vahie  of  all  assets 
iield  by  them  in  fiduciary  accounts. 

For  passive  nonbank  trustees  and 
custodians  (qualified  nonbank  entities 
that  have  no  discretion  to  direct  the 
investment  of  assets),  the  percentage 
requirements  are  lower.  Specifically, 
passive  nonbank  trustees  and 
custodians  may  not  accept  new 
accoimts  unless  their  net  worth  exceeds 
the  greater  of  $100,000  or  two  percent 
of  the  value  of  all  assets  held  in 
fiduciary  accounts.  Additionally,  they 
must  take  appropriate  action  (including 
the  relinquishment  of  fiduciary 
accounts)  to  ensure  that  their  net  worth 
exceeds  die  greater  of  $50,000  or  one 
percent  of  the  value  of  assets  held  in 
their  fiduciary  accounts. 

The  proposed  and  temporary 
regulations  provide  a  special  rule  for 
passive  nonbank  trustees  and 
custodians  that  are  broker-dealers  and 
members  of  the  Securities  Investor 
Protection  Corporation  (SIPC).  The 
proposed  and  temporary  regulations 
provide  that,  to  the  extent  that  assets 
held  in  any  fiduciary  accounts  are 
insiu«d  by  SIPC  in  the  event  of  the 
member's  liquidation  ($500,000  per 
accoimt.  $100,000  of  which  may  be 
cash),  the  assets  will  be  disregarded  in 
determining  the  value  of  assets  held  in 
fiduciary  accoimts  by  the  trustee  qr 
custodian  for  purposes  of  the  percentage 
part  of  the  net  worth  requirement. 

The  final  regulations  adopt  the 
provisions  of  the  proposed  and 
temporary  regulations.  In  addition,  in 
response  to  comments,  the  final 
regulations  extend  the  SIPC-related 
reUef  to  all  nonbank  trustees  and 
custodians  that  are  broker-dealers  and 
members  of  SIPC  rather  than  limiting 
the  rehef  to  passive  nonbank  trustees 
and  custodians.  The  final  regulations 
provide  that  the  amount  of  the 
minimum  net  worth  requirement  for 
nonbank  trustees  and  custodians  that 
are  SIPC  members  is  reduced  by  either 
two  percent  of  assets  insured  by  SIPC 
(in  the  case  of  the  minimmn  net  worth 
requirement  that  applies  to  a  trustee  or 
custodian  accepting  additional 
accounts)  or  one  percent  of  assets 
insured  by  SIPC  (in  the  case  of  the 
minimum  net  worth  requirement  that 
must  be  satisfied  to  avoid  a  mandatary 
relinquishment  of  accounts).  An 
example  in  the  regulations  illustrates 
this  rule. 


The  final  regulations  also  retain  the 
rule  in  the  proposed  and  temporary 
regulations  that  increased  the  initial  net 
worth  requirement  for  all  nonbank 
trustees  and  custodians.  The  purpose  of 
the  rule  is  to  better  assme  that  the 
enterprises  are  sound  and  well-funded 
during  their  start-up  period.  Tliis  initial 
net  worth  requirement  requires  all  new 
entities  applying  for  nonbank  trustee  or 
custodian  status  to  have  a  net  worth  of 
not  less  than  $250,000  for  the  most 
recent  taxable  year  preceding  the 
applicant's  initial  application. 

This  new  initial  net  worth 
requirement  applies  only  to  applications 
received  after  January  5. 1995. 
Previously  approved  Dtmbank  trustees 
and  custodians  need  only  satisfy  the 
ongoing  net  worth  requirement. 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Marjorie  Hoffinan,  Office 
of  the  Associate  Chief  Counsel. 
(Employee  Benefits  and  Exempt 
Organizations)  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  reqiurements. 

Adoption  of  Amendments  to  the 
Regulations 

Acc(»dingly,  26  CFR  part  1  is 
amended  as  follows: 

PARTI— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  niunerical  order  to  read  as  follows: 

Audiority:  26  U.S.C  7805.  *  *  * 
§  1.401-12  also  issued  under  26 
U.S.C  401(d)(1).  *  *  • 
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if  1-401-12  and  1.409-2   [Amondadg 

Par.  2.  Paiagrq^  (n)  of  §  1.401-12  is 
redesignated  as  paragraph  (e)  of  §  1.408- 
2  and  the  authority  dtation  immediately 
follofwing  §  1.401-12  is  removed. 

f1.401-12T   (Rameved] 
Par.  3.  Section  1.401-12T  is  removed. 

f1.401(l)-l    (Aimndadg 
Par.4.Secti(Hi  lvl01(f)-l  is  amended 

by:    '  ^''^■•'  ■  "\^''  '■  -  '■  ''\ 

1.  Rmkm^  file  language  "section 
401(d)(1)  and  the  regulations 
thereunder"  and  adding  "§  1.408-2(e)" 
in  its  place  in  the  last  sentence  of 
paragraph  (bKl)(ii). 

2.  Removing  the  language  "401(d)(1) 
and  adding  "408(n)"  in  its  place  in 
paragraph  (d)(1). 

Par.  5.  Section  1.408-2  is  amended 
by: 

1.  Removing  the  language  "401(d)(1)" 
and  adding  "408(n)"  in  its  jAace  in 
paragraph  (b)(2)(i}. 

2.  Removing  the  language  "(b)(2)(ii)'* 
and  adding  "(e)"  in  its  place  in 
parawaph  (b)(2)(i). 

3.  Removing  par^raph  (b)(2)(ii). 

4.  Redesignating  (b)(2)(Ui)  as  (b)(2)(ii). 

5.  Removing  newly  designated 
paragraphs  (e)(1)  and  (e)(9). 

6.  Further  redesignating  paragraphs 
(e)(2)  through  (e)(8)  as  paragraphs  (e)(1) 
through  (e)(7).  respectively.        • 

7.  Removing  the  language  "For  the 
plan  yeara  to  which  this  paragraph 
appUes.  the"  and  adding  "The"  in  its 
place,  and  removing  the  language 
"(c)(l)(i)"  and  adding  "(b)"  in  its  place, 
in  die  first  sentence  of  newly  designated 
paragraph  (e)(1). 

8.  Removing  the  language  "401"  and 
adding  "408"  in  its  place,  and  removing 
the  language  "(n)(3)  to  (n)(7)"  and 
adding  "(e)(2)  to  (e)(6)"  in  its  place,  in 
the  second  sentence  of  newly 
designated  paragraph  (e)(1). 

9.  Removing  the  language 
"Commissioner  of  Internal  Revenue, 
Attention:  E:EP,  Internal  Revenue 
Service,  Washington,  D.C.  20224"  and 
adding  "the  address  prescribed  by  the 
Commissioner  in  revenue  rulings, 
notices,  and  other  guidance  published 
in  the  Internal  Revenue  Bulletin  (see 
§601.601(d)(2)(u)(6)  of  this  chapter)"  in 
its  place  in  the  third  sentence  of  newly 
designated  paragraph  (e)(1).  in  the  last 
sentence  of  newly  designated 
(e)(6)(9)(iv).  and  in  the  first  sentence  of 
newly  designated  (e)(6)(v)(B). 

10.  Removing  the  language  "(n)(8)" 
and  adding  "(e)(7)"  in  its  place  in  the 
last  sentence  of  newly  designated 
paragraph  (e)(1). 

11.  Removing  the  language  "(n)(6)" 
and  adding  "(e)(5)"  in  its  place  in  newly 
designated  paragraph  (e)(2)(iv). 


12.  Redesignating  newly  designated 
paragraph  (e)(S)(ii)(A)  as  paragraph 
(e)(5)(U)(E). 

13.  Removing  the  language 
"(n)(7)(i)(A)"  and  adding  "(e)(6)(i)(A)" 
in  its  place  in  newly  designated 
paragraph  (e)(5)(ii)(B)(2)  and  in  newly 
designated  paragraph  (e)(5)(ii)(C)(2). 

14.  Removing  the  language 
"(n)(6)(iii)(A)"  and  adding    ■ 
"(e)(5)(iii)(A)"  in  its  place  in  newly 
designated  paragraph  (e)(5)(iii)(B). 

15.  Removing  the  language 
"(n)(6)(vi)"  and  adding  "(e)(5)(vi)"  in  its 
place  in  newly  designated  paragraph 
(e)(5)(v)(A). 

16.  Removing  the  language 
"(n)(6)(viu)(C)"  and  adding 
"(e)(5)(viu)(C)"  in  its  place  in  newly 
designated  paragraph  (e)(5)(vi). 

17.  Removing  the  language  "(n)(3)(v)" 
and  adding  "(e)(2)(v)"  in  its  place,  and 
removing  die  language  "(n)(8)"  and 
adding  "(e)(7)"  in  its  place,  in  newly 
designated  paragraph  (e)(5Kviii). 

18.  Removing  the  language 
"(n)(6Mi)(A)(3)"  and  adding 
"(eK5)(i)(A)(3)"  in  its  place,  and 
removing  die  language  "(n)(5)(U)(E)" 
and  addfrig  "(e)(4)(ii)(E)"  in  its  place,  in 
the  third  sentence  of  newly  designated 
paragraph  (e)(6)(i)(A). 

19.  Removing  the  language 
"(n)(7)(iU)(A)(3)"  and  adding 
"(e)(6)(ili)(A)(J)"  in  its  place  in  newly 
designated  paragraph  (e)(6)(iii)(Q. 

20.  Revising  newly  designated 
paragraph  (e)(5)(ii)(A)  and  adding 
paragraph  (e)(5)(ii)(D). 

21.  The  revision  and  addition  read  as 
follows: 

f  1.408-2   IndMduairetiranMntaccouirta. 

•  *       •       •       • 

(e)*  •  • 

•  •       •       • .      • 

(5)  •  •  • 

(ii)  Adequacy  of  net  worth — (A)  Initial 
net  worth  requirement.  In  the  case  of 
applications  received  after  January  5. 
1995,  no  initial  application  will  be 
accepted  by  the  Commissioner  unless 
the  applicant  has  a  net  worth  of  not  less 
than  $250,000  (determined  as  of  the  end 
of  the  most  recent  taxable  year). 
Thereafter,  the  applicant  must  satisfy 
the  adequacy  of  net  worth  requirements 
of  paragraph  (e)(6)(ii)  (B)  and  (C)  of  this 
section. 

•  •        •        •        • 

(D)  Assets  held  by  members  of  SIPC— 
( 1 )  For  purposes  of  satisfying  the 
adequacy-of-net-worth  requirement  of 
this  paragraph,  a  special  rule  is 
provided  for  nonbank  trustees  that  are 
members  of  the  Securities  Investor 
Protection  Corporation  (SIPC)  created 
under  the  Securities  Investor  Protection 


Act  of  1970  (SIPA)(15  U.S.C.  78aaa  et 
seq.,  as  amended).  The  amount  that  the 
net  worth  of  a  nonbank  trustee  that  is  a 
member  of  SIPC  must  exceed  is  reduced 
by  two  percent  for  purposes  of 
paragraph  (e)(5)(U)(B)(2),  and  one 
percent  for  purposes  of  paragraph 
(e)(5)(ii)(C)(2).  of  the  value  of  assets 
(determined  on  an  account-by-account 
basis)  held  for  the  benefit  of  customers 
(as  defined  in  15  U.S.C  78Sf-2(e)(4))  in 
fiduciary  accounts  by  the  nonbank 
trustee  to  the  extent  of  the  portion  of 
each  accoimt  that  does  not  exceed  the 
dollar  limit  on  advances  described  in  15 
U.S.C  78f^3(a),  as  amended,  that 
woidd  apply  to  the  assets  in  that 
account  in  the  event  of  a  liquidation 
proceeding  under  the  SIP  A. 

(2)  The  provisions  of  this  special  rule 
for  assets  held  in  fiduciary  accounts  by 
memben  of  SIPC  are  illustrated  in  the 
following  example. 

Example — (a)  Trustee  X  is  a  broker-dealer 
and  is  a  member  of  the  Securities  Investment 
Protection  Ckirporation.  Trustee  X  also  has 
been  approved  as  a  nonbank  trustee  for 
individual  retirement  accounts  (DtAs)  by  the 
Commissioner  but  not  as  a  passive  nonbank 
trustee.  Trustee  X  is  the  trustee  for  four  IRAs. 
The  total  assets  of  each  IRA  (for  which 
Trustee  X  is  the  trxistee)  as  of  the  most  recent 
valuation  date  before  the  last  day  of  Triistee 
X's  taxable  year  ending  in  1995  are  as 
follows:  the  total  assets  for  IRA-1  \S4 
S3,000,000  (all  of  whith  is  invested  in 
securities);  the  value  of  the  total  assets  for 
IRA-2  is  S500.000  ($200,000  of  which  is  cash 
and  5300,000  of  which  is  invested  in 
securities),  the  value  of  the  total  assets  for 
IRA-3  is  $400,000  (all  of  which  is  invested 
in  securities);  and  the  value  of  the  total  assets 
of  IRA-4  is  $200,000  (all  of  which  is  cash). 
The  value  of  all  assets  held  in  fiduciary 
accounts,  as  defined  in  S  1.40&- 
2(e)(6)(viii)(A).  is  $4,100,000. 

(b)  The  dollar  limit  on  advances  described 
in  IS  U.S.C.  S  78Sf-3(a)  that  would  apply  to 
the  assets  in  each  account  in  the  event  of  a 
liquidation  proceeding  under  the  Securities 
Investor  Protection  Act  of  1970  in  effect  as 
of  the  last  day  of  Trustee  X't  taxable  year 
ending  in  1995  is  $500,000  per  account  (no 
more  Uian  $100,000  of  which  is  permitted  to      f 
be  cash).  Thus,  the  dollar  limit  that  would 
apply  to  IRA-1  is  $500,000;  the  dollar  limit 

for  IRA-2  is  $400,000  ($100,000  of  the  cash 
and  the  $300,000  of  the  value  of  the 
securities);  the  dollar  limit  for  IRA-3  is 
S400.000  (the  full  value  of  the  account 
because  the  value  of  the  account  is  less  than 
$500,000  and  no  portion  of  the  account  is 
cash);  and  the  dollar  limit  for  IRA-4  is 
$100,000  (the  entire  account  is  cash  and  the 
dollar  limit  per  account  for  cash  is  $100,000). 
The  aggregate  dollar  limits  of  the  four  IRAs 
is  $1,400,000. 

(c)  For  1996,  the  amount  determined  under 
§  1.408-2(e)(6)(ii)(B)  is  determined  as  follows 
for  Trustee  X:  (1)  four  percent  of  $4,100,000 
equals  $164,000;  (2)  two  percent  of 
$1,400,000  equals  $26,000;  and  (3)  $164,000 
minus  $28,000  equals  $136,000.  Thus, 
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bacnuB  S136.000  fsxcwds  S100.000.  tbt 
miniimMn  at  wq<h  Mf  way  far  Tbm—  X 
to  aeotpt  MW  MofoBl*  farl896  it  S13e.00a 
(d)  Fw  l«a6.  Ui#  anwuBt  dManniMd  uadar 
f  1.40e-2(eX8Xii)iC)  far  T^oatM  X  it 
datnmijMd  w  iDllBWK  (1)  two  parent  <rf 
$4,100,080  6iiiialst$82.000;  (2)  one  puonit  of 
$1,400,000  «pulsj$14AX);  and  (3)  $82,000 
misui  $14,000  artak  $88,000.  Thus,  bacauaa 
$88,000  axcaadt  ipo.000.  tha  minimum  nat 
worth  nacaaBHy  f(r  TrnstM  X  to  avoid  a 
maadatery  Miinqiiithmant  of  accounts  far 
1996  is  $88.00a    i 
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ComnUnkmer  ofl^ittmal  Revenue. 
Apfaovad:  Daoa^iar  12. 1995. 


AattatantSecreUufofUm  Trmuuiy. 
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EMMipl  Orgwlvdom  Not  Requifid  To 
Ms  AaMnl  IlilinM:  InlogralMf 
AwcHMworClliirehM 

AOmCY.  Interna^  Revenue  Service  (IRS). 
Traasuiy. 

ilCnOliZiPinal  wgttlat|opa. 

$UMMAflV:  This  d^)cum«it  contains  final 
raguktions  that  txempt  certain 
intagratad  auxili^es  of  churches  from 
filins  information  ratums.  These 
reguktiais  incoiporate  the  rules  of  Rev. 
Proc  86-23  (1986-1  CB.  564).  into  the 
regulations  defining  int^rated  auxiliary 
for  purposes  of  dBteimining  what 
entities  must  filsiinfocmadon  returns. 
The  new  definition  focuses  on  the 
sources  of  an  orgpoiization's  finnnrjBl 
support  in  addition  to  the  nature  of  the 
organizatian's  activities. 
DATES:  These  regulations  are  eOsctive 
December  20. 19^. 

For  dates  of  applicability  of  these 
regulations,  see  f  1.6033-2(h)(6). 
rOR  WmMm  HIFdMIATICM  CONTACT: 
Teni  Harris  or  Paul  Accettura.  of  the 
OfBce  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  IRS,  at  202-622-6070 
(not  a  toll-free  number). 

SUmjMBITARY  ^FORMATION: 

Backgroimd 

On  December  15, 1994  proposed 
regulations  §§  1.8033-2  and  1.508-1 
{EE-41-86  (19954-2 IJLB.  20)1  under 
sections  6033(a)(2)  and  508  of  the 
Internal  Revenue  Code  of  1986, 
respectively,  were  published  in  the 
Federal  l^isler  (59  FR  64633).  The 


propoeed  raguktians  adc^ted  the  rules 
crfRev.  Proc.  86-23  (198fr-l.  CBw  564) 
as  the  definition  of  integrated  auxiliaiy 
of  a  churdb  rmlacbig  Ae  current 
definition  set  forth  in  §  1.6033-2^5). 
Additionally,  section  50B(c)  excepts 
integrated  auxiliaries  of  a  church  from 
the  requirement  that  new  (Hganizations 
notify  the  Secretaiy  of  the  Treasury  that 
they  are  applying  fi»  recognition  of 
section  501(cX3)  sUtus  (Form  1023).  For 
consistency.  $  1.508-l(aH3Xi)(a).  vdiidi 
gives  several  exampWof  integrated 
auxiliaries,  was  proposed  to  be 
amended  by  deleting  the  examples  and 
by  adding  a  cros^^elaronoe  to  §  1.6033- 
2(h)  Cor  the  definiticm  of  integrated 
auxiliary  of  a  chiuch.  After  IRS  and 
Treasury  considnaticm  of  the  public 
comments  received  regarding  the 
proposed  regulaticms,  the  regulations 
are  adopted  as  revised  by  this  Treesury 
decision. 

ExplawatfciB  of  Provisions 

Section  6033(aMl)  requires 
organizations  that  are  exempt  from 
income  tax  imder  sectirai  501(a)  to  file 
annual  retuiiis.*Secti(m  6033(a)(2)(A) 
provides  exceptions  to  this  requiieaient 
for  certain  specified  types  of 
oiganizatioDS.  including,  among  othen, 
diurches,  their  integrated  auxiliaries, 
and  conventions  or  assodatimis  of 
churches.  Secticm  6033(aX2)(B)  provides 
that  the  Secretary  may  relieve  any 
organization  from  the  filing  reqtdrement 
when  the  Seoetary  determines  that 
filing  is  not  necessary  to  the  efficient 
administration  of  the  intitm^^  revenue 
laws. 

Prior  to  this  Tlteasury  decision. 
$  1.6033-2(gH5Ki)  defined  the  term 
integrated  auxiliary  of  a  church  as  an 
mganization  that  is:  (1)  exempt  from 
taxation  as  an  organization  described  in 
section  501(c)(3):  (2)  affiliated  with  a 
churdi  (within  the  meaning  of  §  1.6033- 
2(g)(5Miii)}:  and  (3)  enga^in  a 
principal  activity  that  is  "exclusively 
religious."  Section  1.6033-2^(5)(ii) 
provides  that  an  organization's  principal 
activity  is  not  "exclusively  religious"  if 
that  activity  is  educational,  literary, 
charitable,  or  of  another  nature  (other 
than  religious)  that  would  serve  as  a 
basis  for  exemption  under  secticn 
501(c)(3). 

The  "exclusively  religious"  element 
of  the  definition  was  litigated  in 
Lutheran  Social  Service  ofMinrtesota  v. 
United  States.  583  F.  Supp.  1298  (D. 
Minn.  1984),  rev'd  758  F.2d  1283  (8th 
Qr.  1985),  and  Tennessee  Baptist 
Children's  Homes.  Inc.  v.  United  States, 
604  F.  Supp.  210  (M.D.  Tenn.  1984) 
affd,  790  F.2d  534  (6th  Or.  1986). 
While  the  litigation  over  the 
"exclusively  religious"  standard  was 


proceeding.  Cmgress  enacted  section 
3121(Vr)  of  the  Internal  Revenue  Code, 
Tax  Reform  Act  of  1984,  Pub.  L.  96-369, 
section  2603(b).  98  Stat  494. 1128 
(1984).  which  pnmits  certain  church- 
related  organizations  to  elect  out  of 
social  security  coverage  if  they  meet  a  ^ 
standard  based  on  the  degree  of 
financial  support  they  receive  from  a 
church.  In  ^ant  of  this  litigaticm  and  the 
enactment  ofsection  3121(w).  IRS 
personnel  met  with  r^resentatives  of 
various  diurch  organizations  to 
otcourage  voluntary  compliance  with 
the  filing  requirements  aiid  to  develop 
a  less  controversial  and  more  objective 
standard  for  identifying  an  integ^ted 
auxiliary  of  a  church. 

Subsequent  to  these  meetings  the  TR& 
published  Rev;  Proc  86-23.  v^ch 
provides  that.  fr>r  tax  yean  beginning 
after  December  31, 1975.  an 
organization  is  not  requfred  to  file  Form 
990  if  it  is:  (1)  described  in  sections 
501(c)(3)  and  509(a)  (1).  (2).  or  (3):  (2) 
affiliated  with  a  chuich  or  a  convantion 
or  assod^on  of  churdies;  and  (3) 
internally  supported.  With  respect  to 
this  last  criterion.  Rev.  Proc.  86-23  sets 
forth  an  internal  support  standard  that 
is  similar  to  the  financial  support 
standard  in  section  3121(w). 

The  proposed  reguhrtians  adopted  the 
rules  o^Rev.  Proa  86-23  as  the 
definition  of  the  term  int^rated 
auxiliary  of  a  church  replacing  die 
current  definition  set  fi»th  in  §  1.6033- 
2(g)(5).  The  final  regulations  retain  the 
definition  of  an  int^rated  auxiliary  of  a 
church  that  is  contained  in  the  proposed 
resulations. 

Under  this  Treasury  dedsion,  to  be  an 
integrated  auxiliary  of  a  church  an 
organization  must  first  be  described  in 
section  501(c)(3)  and  section  509(a)  (1). 
(2),  or  (3),  and  be  affiliated  with  a 
church  in  accordance  with  standards  set 
forth  in  the  regulations.  An  organization 
meeting  those  tests  is  an  integrated 
auxiliary  if  it  either  (1)  does  not  offor 
admissicms.  goods,  services,  or  fodlities 
for  sale,  other  than  on  an  incidental 
basis,  to  the  general  public;  or  (2)  offera 
admissions,  goods,  services,  or  Cadlities 
for  sale,  other  than  on  an  inddental 
basis,  to  the  general  public  and  not  more 
than  50  percent  of  its  support  comes 
from  a  combination  of  government 
sources,  pubUc  soUdtaticm  of 
contributions,  and  receipts  other  than 
those  from  an  imTij^t^  trade  or 
business. 

Some  commentatora  have  noted  mat 
certain  church-related  organizations  that 
finance,  fund  and  manage  pension 
programs  were  originally  excused  from 
filing  by  Notice  84-2  (1984-1  CB.  331), 
whidi  was  issued  pursuant  to  the 
Commissioner's  discreticmary  authority 


under  section  6033(a)(2)(B].  Rev.  Proc 
86-23  states  that  Notice  84-2  is 
superseded  by  Rev.  Proc.  86-23  because 
the  organizations  excused  from  filing 
und«'  the  notice  are  excused  from  fiUng 
by  the  revenue  procedure.  The 
commentators  have  expressed  concern 
that  the  proposed  regulations  did  not 
relieve  oiurch  pensioa  plans  described 
in  Notice  84-2  from  the  filing 
requirement.  The  organizations  excused 
from  filing  imder  Notice  84-2  do  not 
necessarily  meet  the  definition  of  an 
integrated  auxiliary  of  a  church  under 
these  final  regulations.  Nevertheless,  the 
proposed  regulations  were  not  intended 
to  alter  the  exemption  from  filing 
provided  in  Notice  84-2  and  reaffirmed 
in  Rev.  Proc.  86-23.  To  make  this  intent 
clear,  the  IRS  is  issuing  Revenue 
Procedure  96-10  at  the  same  time  that 
it  issues  these  final  regulations.  Rev. 
Proc.  96-10  carries  over  the  exemption 
from  filing  for  diurch  pension  plan 
organizations  that  was  set  forth  in 
Notice  84-2.  Having  reaffirmed  those 
parts  of  Rev.  Proc.  86-23  that  were  not 
incorporated  into  these  final 
regulations.  Rev.  Proc.  96-10  also 
obsoletes  Rev.  Proc.  86-23. 

The  IRS  developed  the  internal 
support  test  contained  in  the  proposed 
regulations  based  on  its  conclusion  that 
Congress  intended  that  otganizations 
receiving  a  majority  of  their  support 
from  public  and  government  sources,  as 
opposed  to  those  receiving  a  majority  of 
their  support  from  church  sources, 
should  file  annual  information  returns 
in  order  that  the  public  have  a  means  of 
inspecting  the  returns  of  these 
organizations.  The  annual  information 
return  also  was  intended  to  serve  as  a 
means  by  which  the  IRS  could  examine, 
if  necessary,  those  organizations 
receiving  substantial  non-church 
support. 

One  commentator  has  suggested  that 
the  definition  of  an  integrated  auxiUary 
of  a  church  should  consist  of  a  church- 
related  structural  test  rather  than  an 
internal  support  test.  The  IRS  and  the 
Treasury  Department  believe  that  the 
use  of  a  structural  test  could  lead  to 
problems  similar  to  those  caused  by  the 
"exclusively  religious"  test. 
Additionally,  the  suggested  definition 
would  frustrate  Congress'  intended 
objective  of  allowing  ongoing  pubUc 
scrutiny  of  organizations  receiving  the 
majority  of  their  support  from  public 
and  government  sources. 

A  commentator  has  also  suggested 
that  by  tising  the  internal  support  test  as 
part  of  the  new  definition  of  an 
integrated  auxiliary  of  a  church,  the  IRS 
is  attempting  to  "overrule"  the  holdings 
in  the  previously  mentioned  court  cases 
(i.e.  Tennessee  Baptist  Children's  Home 


and  Lutheran  Social  Service  of 
Minnesota). 

The  IRS  and  the  Treasiuy  Department 
believe  that  the  courts'  rulings 
questioned  the  validity  of  the 
"exdusively  religious"  activity 
requirement  contained  in  the  former 
regulation  on  the  basis  that  it  is  not 
within  the  Service's  discretion  to  assess 
the  reUgious  nature  of  a  church's 
activities.  Having  eliminated  the 
"exclusively  religious"  activity  test  from 
the  definition  of  integrated  auxiliary  of 
a  church,  the  IRS  and  the  Treasury 
Department  believe  that  the  definition 
in  the  final  regulation  is  consistent  with 
the  courts'  holdings  as  well  as  the 
statute  and  the  le^lative  history. 

Some  commentators  have  suggested 
that  the  first  sentence  of  §  1.6033- 
2(g)(5)(iv)  of  the  regulations  in  effod 
prior  to  this  Treasury  decision  should 
be  included  in  the  filial  regulations. 
That  sentence  identified  specific  types 
of  organizations  as  integrated  auxiliaries 
of  churches  in  accordance  with 
legislative  history.  Although  §  1.6033- 
2^)  of  the  proposed  regulations  was 
intended  to  provide  a  general  definition 
that  could  apply  in  all  instances,  the  IRS 
and  the  Treasury  Department  agree  that, 
in  order  to  be  consistent  with  the 
legislative  history,  parts  of  §  1.6033- 
2(g)(5)(iv]  of  the  regulations  should  be 
induded  in  these  final  regulations. 
Therefore,  these  final  regulations 
include  §  1.6033-2(h)(5)  tiiat  states  tiiat 
"a  men's  or  women's  organization,  a 
seminary,  a  mission  sodety,  or  a  youth 
group"  is  an  integrated  auxiUary  of  a 
church  regardless  of  whether  it  meets 
the  internal  support  test  in  to  §  1 .6033- 
2(h)(l)(iii).  (The  tests  under  §  1.6033- 
2(h)(1)  (i)  and  (ii)  must  still  be  met.) 

Comments  were  received  objecting 
that  Example  4  relating  to  seminaries 
did  not  describe  a  realistic  set  of  facts 
and,  therefore,  could  lead  to  confusion. 
Accordingly,  Example  4  has  been 
eliminated.  Also,  the  treatment  of 
seminaries  has  been  clarified  by 
§  1.6033-2(h)(5).  We  also  note  that,  in 
addition  to  the  exception  for  seminaries. 
§  1.6033-2(g)(l)(vii)  of  the  regulations 
excepts  certain  schools  below  college 
level  that  are  affiliated  with  a  churdi  or 
operated  by  a  religious  order  from  the 
filing  requirements  of  section  6033. 
Except  for  a  paragraph  numbering 
change  contained  in  a  cross-reference, 
§  1.6033-2(g)(l)(vii)  is  unchanged  by 
these  final  regulations. 

Several  commentators  have  suggested 
that  expanded  definitions  of  certain 
terms  used  in  the  internal  support  test 
be  induded  in  this  Treasury  dedsion. 
The  final  regulations  do  not  incorporate 
this  suggestion.  Ilie  IRS  and  the 
Treasury  Department  intend  for  these 


final  regulations  to  reissue  the  test 
pubUshed  in  Rev.  Proc.  86-23  as  the 
new  definition  for  an  integrated 
auxiUary  of  a  chtirch.  If  guidance  is 
necessary  on  the  appUcation  of  the 
definition  to  spedfic  cases,  that 
guidance  is  more  appropriately 
provided  in  non-regulatory  form,  such 
as  through  private  letier  rulings  or 
revenue  rulings. 

The  amendment  to  §  1.6033-2(g)(5)  is 
effective  with  respect  to  returns  filed  for 
taxable  years  beginning  after  December 
31, 1969.  However,  for  returns  filed  for 
taxable  yeare  beginning  after  Decemt>er 
31, 1969.  but  before  December  20, 1995, 
the  exclusively  religious  test  contained 
in  §  1.6033-2(g)(5)  prior  to  its 
amendment  by  these  final  regulations 
may,  at  the  entity's  option,  be  used  as 
an  alternative  to  the  financial  support 
test  in  determining  whether  an  entity  is 
an  integrated  auxiUary  of  a  church.  The 
remainder  of  the  amendments  are 
effective  with  respect  to  returns  for 
taxable  years  beginning  after  December 
31, 1969.  Therefore,  for  returns  filed  for 
taxable  years  beginning  after  December 
20, 1995,  the  definition  of  integrated 
auxiUary  of  a  church  contained  in 
§  1.6033-2{h)  will  be  used  in 
determining  whether  an  entity  is  an 
integrated  auxiUary  of  a  church. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  dedsion  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore.a  regulatory 
assessment  is  not  required.  It  has  also 
benn  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
FlexibiUty  Act  (5  U.S.C,  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  Regulatory  FlexibiUty 
Analysis  is  not  required.  Pursuant  to 
section  7B05(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  SmaU  Business 
Administration  for  comment  on  its 
impact  on  smaU  business. 

Drafting  Information 

The  prindpal  author  of  this  Treasury 
dedsion  is  Terri  Harris,  Office  of  the 
Assodate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations), 
IRS.  However,  personnel  from  other 
offices  of  the  IRS  and  the  Treasury 
Department  partidpated  in  their 
development. 

List  ofSul^ects  in  28  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 
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IV 


totlM 


Aoooidingly,  26  CFR  part  1  is 
amended  as  foUqmrs: 

PART  l-MCOi^  TAXES 


i  1.  iSie  audiority  for  pert  1 
ooaatimiss  to  read  in  part  as  foOovra: 

!26U.iC7805»  •  * 


Far.  a.  Section  ii.50B-l  is  amended  by 
Tevising  paragrapMaXSKi)  introductory 
text  and  (a)(3)(iMf )  to  read  as  follows: 


text  and  (aK3KiM«) 
•1JQI-1   Nateai 


(3)  *  *  *  (i)  Piragrepks  (a)  (1)  and  (2) 
of  this  sscdon  ai^  inapplioAile  to  the 
following  (KganiiaticHis: 

(a)  GhurdrnTwerchurch 
organizatioos  of  Ibcal  units  of  a  church, 
conventions  or  associations  oi  churches, 
or  integrated  auxiliaries  of  a  diurch.  See 
S  1.6033-2(h)  regarding  the  definition  of 
integrated  amdlitry  of  a  churdu 

•  *  •  4  • 

Par.  3.  Section  jl.6033-2  is  amraded 
as  follows: 

1.  Par^nphs  (^iMi)  and  (g)(vii)  aie 
revised.  : 

2.  Paragraph  (gXS)  is  removed  and 
reserved. 

3.  Paragraphs  (h)  throiigh  (})  are 
redesignated  as  paragraphs  (i)  throu^ 

4.  New  iMragra^  (h)  is  added 
The  added  «ad  revised  provisions 

read  as  follows: 


•  1 


by  ennipt 


M.ltMantf 


1 


S1.1 


^  *  •  • 

(i)  A  diurch.  an  interchurch 
organiaaticm  of  lo6al  imits  of  a  church, 
a  conveDtion  or  association  of  churches, 
or  an  integrated  auxiliaiy  of  a  chuxch  (as 
defined  in  paragraph  (h)  of  this  section): 

*     •     •     •!    • 

(vii)  An  educatibnal  organization 
(b^ow  college  level)  that  is  described  in 
section  170(b)(l)(A)(ii).  that  has  a 
program  of  a  genefal  academic  nature, 
and  that  is  affiliated  (within  the 
meaning  of  paragmph  (h)(2)  of  this 
section)  with  a  chiirch  (»  operated  by  a 
religious  (vder. 
•       **•'• 

(h)  Integrated  auxUiary—H)  In 
general.  For  purposes  of  this  title,  the 
term  integrated  auxiliary  of  a  church 
means  an  organization  that  is— 

(i)  Described  both  in  sections 
501(cX3)  and  50g«t)  (1).  (2).  or  (3h 


(ii)  Affiliated  with  a  church  or  a 
oonveation  or  association  of  chuidies: 
and 

(iii)  Internally  supported. 

(2)  AffiiUAion.  An  organization  is 
affiliated  with  a  church  or  a  convention 
or  association  of  churches,  for  purposes 
of  paragraph  (hMlMii)  of  this  sectioa. 
if- 

(i)  Tlie  organlzadon  is  covered  by  a 
group  exemption  letter  issued  under 
applicable  administrative  procedures, 
(such  as  Rev.  Proc.  80-27  (1980-1  CB. 
677);  See  S601.601(a)(2)(u)(6)).  to  a 
church  or  a  convention  or  assodaddti^ 
churches; 

(ii)  The  organization  is  operated, 
supervised,  or  controlled  by  or  in 
connection  with  (as  defined  in 
S  l'.509(a>-4)  a  church  or  a  ccmvsntion 
or  association  of  churches:  or 

(iii)  Relevant  hcts  and  circumstances 
show  that  it  is  so  affiliated. 

(3)  Facts  and  circumstances.  For 
purposes  of  paragraph  (h)(2Kiii)  of  ttds 
section,  relevant  focts  and 
circumstances  that  indicate  an 
organization  is  affiliated  with  a  church 
<v  a  convention  or  association  of 
churches  include  die  following^^ctora. 
However,  the  abeence  of  one  or  more  of 
the  following  foctora  does  not 
necessarily  preclude  classification  of  an 
organization  as  being  affiliated  with  a 
chiuch  at  a  convention  or  association  of 
churches— 

(i)  The  organization's  enabling 
instrument  (corporate  charter,  trust 
instrummt.  articles  of  association, 
constitution  or  similar  dociunent)  or  by- 
IsMTs  affirm  that  the  organizaticm  shares 
common  religious  dodnnes,  principles, 
disciplines,  or  practices  with  a  church 
or  a  convention  or  association  of 
churches; 

(ii)  A  church  or  a  convention  or 
assodation  of  churches  has  the 
authority  to  appoint  or  remove,  or  to 
control  the  appointment  or  removal  of, 
at  least  one  of  the  organization's  officera 
or  directore: 

(iii)  The  corporate  name  of  the 
oiganizaticm  indicates  an  institutional 
relationship  with  a  church  or  a 
convention  or  association  of  chiuches; 

(iv)  The  organization  reports  at  least 
aimually  on  its  financial  and  general 
operations  to  a  church  or  a  convention 
or  association  of  churches; 

(v)  An  institutional  relationship 
between  the  organization  and  a  uiurch 
or  a  convention  or  association  of 
churches  is  affirmed  by  the  church,  ot 
convention  or  association  of  churches, 
or  a  designee  thereof:  and 

(vi)  In  the  event  of  dissolution,  the 
organization's  assets  are  required  to  be 
distributed  to  a  chiirch  or  a  convention 
or  association  of  churches,  or  to  an 


affiliate  thereof  within  the  meaning  of 
this  paragraph  (h). 

(4)  Intmnal  support.  An  (»ganizatioa 
is  internally  supported,  for  purposes  of 
psiagraph  Di)(l)(iii)  of  this  section, 
unless  it  both — 

(i)  Ofbn  admissions,  goods,  sovices 
or  facilities  bx  sale,  other  than  on  an 
incidental  bssis,  to  the  general  puUic 
(except  goods,  services,  or  facilities  sold 
at  a  nominal  diarge  or  for  an 
insubstantial  portion  of  the  cost);  and 

(ii)  Ncffmally  receives  more  than  50 
percent  of  its  support  from  a 
combinaticm  of  governmental  sources, 
puUic  solicitation  of  contributions,  and 
receipts  fitmi  the  sale  of  admissions, 
goods,  performance  of  services,  or 
fiimishing  of  facilities  in  activities  that 
are  not  unrated  trades  or  burinesses. 

(5)  Special  rule.  Men's  and  women's 
organizations,  seminaries,  ini««tion 
sodeties,  and  youdi  groups  that  satisfy 
paragraphs  (h)(1)  (i)  and  (ii)  of  Uiis 
section  are  integrated  auxiliaries  of  a 
church  regardless  of  whether  such  an 
organization  ineets  the  intnnal  support 
requirement  under  paragraph  (h)(l)(iii) 
of  this  section. 

(6)  Effoctive  date.  This  paragraph  (h) 
appUes  for  returns  filed  for  taxable  yean 
beginning  after  December  31, 1969.  For 
returns  filed  for  taxable  yeen  begiiming 
after  December  31, 1969  but  beg&ning 
before  December  20. 1995,  the  definition 
for  the  term  integrated  auxiliary  of  a 
c/iurcA  set  forth  in  §  1.6033-2(^5)  (as 

'contained  in  the  26  CFR  edition  revised 
as  of  April  1, 1995)  may  be  used  as  an 
alternative  definition  to  such  term  set 
forth  in  this  paragraph  (h). 

(7)  Examjaes  of  internal  support.  The 
internal  support  test  of  this  paragraph 
(h)  is  illusMted  ^  the  following 
examples,  in  eech  of  «^iich  it  is 
assumed  that  the  organization's 
provision  of  goods  and  services  does  not 
constitute  an  unrelated  trade  or 
business: 

Example  1.  Oiguiization  A  is  described  in 
SMrtioos  501(cM3)  and  S09(a)(2)  and  is 
afBliated  (within  the  meaning  of  tliis 
paragraph  (h))  with  a  church.  Organization  A 
ptd>Ushes  a  weekly  newspaper  u  its  only 
activity.  On  an  incidental  basis,  some  copies 
of  Organization.  A's  publication  are  sold  to 
nonmembers  of  the  church  with  which  it  is 
afBliatad.  Organization  A  advertises  for 
subscriptions  at  places  of  worship  of  the 
church.  Oiganization  A  is  internally 
supported,  regardless  of  its  sources  of 
financial  suppot,  because  it  does  not  ofiisr 
admissions,  goods,  services,  or  facilities  for 
sale,  other  tlian  on  an  incidental  basis,  to  the 
general  public  Oiganization  A  to  an 
integrated  auxiliary. 

Example  2.  Organization  B  is  a  ntiranent 
home  described  in  sections  501(c)(3)  and 
50g(a)(2].  Oigsnization  B  to  afBltoted  (within 
the  meaning  of  this  paragraph  (h))  with  a 


church.  Admiasioa  to  Organization  B  is  open 
to  all  members  of  dw  cc»nmunity  far  a  fee. 
Organization  B  advertises  in  publications  of 
general  distribution  appealing  to  the  elderly 
and  in«inhiin«  its  name  on  non- 
denominatic»al  listings  of  avaitoble 
retirement  homes.  Thenfore,  Organization  B 
offers  ite  services  for  sale  to  the  general 
public  on  mora  than  an  incidental  basis. 
Organization  B  receives  a  cash  contribution 
of  S50,000  annually  &om  the  church.  Fees 
received  by  Organization  B  from  its  residents 
total  $100,000  annually.  Organization  B  does 
not  receive  any  government  support  or 
contributions  from  the  general  public.  Total 
support  is  $150,000  ($100,000  ^-  SSO.OOO). 
and  $100,000  of  that  total  is  from  receipts 
from  the  performance  of  services  (66^%  of 
total  support).  Therefore,  Organization  B 
receives  mrae  than  50  percent  of  its  support 
from  receipto  from  the  performance  of 
services.  Oiganization  B  is  not  internally 
supi>orted  and  to  not  an  integrated  auxiliary. 

Example  3.  Organization  C  is  a  hospital 
that  to  described  in  sections  501(cK3)  and 
509(a)(1).  Oiganization  C  is  afiiUated  (within 
the  meaning  of  this  paragraph  (h))  with  a 
church.  Oiganization  C  is  open  to  all  peisons 
in  need  of  hospital  care  in  the  community, 
although  most  of  Organization  C's  patients 
are  members  of  the  same  denomination  as  the 
church  with  which  Oiganization  C  to 
affiUated.  Oiganization  C  maintains  its  name 
on  hospital  Itotings  used  by  the  general 
public,  and  participating  doctors  are  allowed 
to  admit  all  patients.  Thenfore,  Organization 
C  offers  ito  services  for  sale  to  the  general 
public  on  more  than  an  incidental  basis. 
Oiganization  C  annually  receives  $250,000  in 
support  from  the  church,  $1,000,000  in 
payments  from  patients  and  third  party 
payors  (including  Medicare,  Medicaid  and 
other  insureis)  for  patient  care,  $100,000  in 
contributions  from  the  public,  $100,000  in 
gtanU  from  the  fisderal  government  (other 
than  Medicare  and  Medicaid  puymento)  and 
$50,000  in  investment  income.  Total  support 
to  $1,500,000  ($250,000  •*■  $1,000,000  ••■ 
$1004XW  -f  $100,000  •»■  $50,000),  and 
$1,200,000  ($1,000,000  •«■  $100,000  ••- 
$100,000)  of  that  total  is  support  from 
leceipU  from  the  performance  of  services, 
government  sources,  and  public 
contributioiu  (80%  of  total  support). 
Therefore,  Organization  C  receives  more  than 
ZO  percent  of  its  support  from  receipts  from 
the  perfbnnance  of  services,  government 
sources,  and  public  contributions. 
Oiganization  C  is  not  internally  supported 
and  to  not  an  integrated  auxiliary. 
•        •        •        •        • 

Margaret  hBbm  Bichardaon. 
Commissioner  of  Internal  Revenue. 

Approved:  November  27, 1995. 
LaaUe  Samnda, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc  95-30839  Filed  12-19-95;  8:45  ami 
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26  CFR  Parts  1. 301  and  602 

[708632] 

RtN1544-AM00 

Section  482  Cost  Sharing  Ragulations 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Final  regulations. 

SUMMARY:  This  dociunent  contains  final 
regulations  relating  to  qualified  cost 
sharing  arrangements  imder  section  482 
of  the  Internal  Revenue  Code.  These 
regulations  reflect  changes  to  section 
482  made  by  the  Tax  Reform  Act  of 
1986,  and  provide  guidance  to  revenue 
agents  and  taxpayere  implementing  the 
changes. 

DATES:  These  regulations  are  elective 
January  1, 1996. 

These  regidations  are  applicable  for 
taxable  yeare  beginning  on  or  after 
January  1,1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Sams  of  the  Office  of  Associate  Chief 
Counsel  (International),  IRS  (202)  622- 
3840  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Redaction  Act    t^ 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Bucket  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.Q  3507)  under 
control  number  1545-1364.  Responses 
to  these  collections  of  information  are 
reqtiired  to  determine  whether  an 
intangible  development  arrangement  is 
a  qualified  cost  sharing  arrangement  and 
who  are  the  participants  in  such 
arrangement. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  ntmiber. 

"The  estimated  average  anntial  burden 
per  recordkeeper  is  8  hours.  The 
estimated  average  annual  burden  per 
respondent  is  0.5  hom*. 

Comments  concerning  the  accuracy  of 
tbia  biuden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regtdatory  Afiairs,  Washington,  DC 
20503. 

Books  and  records  relating  to  these 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 


become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  482  was  amended  by  the  Tax 
Reform  Act  of  1986,  Public  Law  99-514, 
100  Stat.  2085,  2561,  et.  seq.  (1986-3 
CB.  (Vol.  1)  1,  478).  On  January  30, 
1992,  a  notice  of  proposed  rulemaking 
concerning  the  section  482  amendment 
in  the  context  of  cost  sharing  was 
published  in  the  Federal  Register 
(INTL-0372-88,  57  FR  3571). 

Written  comments  were  received  vrith 
respect  to  the  notice  of  proposed 
rulemaking,  and  a  public  hearing  was 
held  on  August  31, 1992.  After 
consideration  of  all  the  comments,  the 
proposed  regidations  under  section  482 
are  adopted  as  revised  by  this  Treasury 
decision,  and  the  corresponding 
temporary  regulations  (which  contain 
the  cost  sharing  regulations  as  in  effect 
since  1968)  are  removed. 


Explanation  of  Provisions 

Introduction 

The  Tax  Reform  Act  of  1986  {the  Act) 
amended  section  482  to  require  that 
consideration  for  intangible  property 
transferred  in  a  controlled  transaction 
be  commensurate  with  the  income 
attributable  to  the  intangible.  The 
Conference  Committee  report  to  the  Act 
indicated  that  in  revising  section  482, 
Congress  did  not  intend  to  preclude  the 
use  of  bona  fide  research  and 
development  cost  sharing  arrangements 
as  an  appropriate  method  of  allocating 
income  attributable  to  intangibles 
among  related  parties.  The  Conference 
Committee  report  stated,  however,  that 
in  order  for  cost  sharing  arrangements  to 
produce  results  consistent  with  the 
commensurate- wlth-income  standard, 
(a)  a  cost  sharer  should  be  expected  to 
bear  its  portion  of  all  research  and 
development  costs,  on  imsuccessful  as 
well  as  successful  products,  within  an 
appropriate  product  area,  and  the  costs 
of  research  and  development  at  all 
relevant  development  stages  shoidd  be 
shared,  (b)  the  allocation  of  costs 
generally  should  be  proportionate  to 
profit  as  determined  before  deduction 
for  research  and  development,  and  (c)  to 
the  extent  that  one  party  contributes 
funds  toward  research  and  development 
at  a  significantiy  earlier  point  in  time 
than  another  (or  is  otherwise  putting  its 
funds  at  risk  to  a  greater  extent  than  the 
other)  that  party  should  receive  an 
appropriate  return  on  its  investment. 
See  H.R.  Rep.  99-281, 99tii  Cong.,  2d 
Sees.  (1986)  at  n-638. 
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TSi«  Conferefice  Committee  rep<»t  to 
the  Act  recomawnded  that  the  IRS 
conduct  a  compnheDsive  study  and 
consider  whether  the  regulations  under 
section  482  (issued  in  1968)  should  be 
modified  in  any  respect. 

The  White  Paper 

In  response  to  the  Confsrence 
Committee's  directive,  the  IRS  and  the 
Treasury  Department  issued  a  study  of 
intercompany  pricing  [Notice  88-123 
(1988-2  CB.  4^)1  on  October  18. 1988 
(the  White  Paper).  The  White  Paper 
suggested  that  most  bona  fide  cost 
sharing  arrangf ments  should  have 
certain  provisipns.  For  example,  the 
White  Paper  stated  that  most  product 
areas  covered  hy  cost  nhonng 
arrangements  should  be  witUn  three- 
digit  Standard  jindustrial  Classification 
codes,  that  most  participants  should  be 
assigned  exclusive  geographic  rights  in 
developed  intapigibles  (and  should 
predict  benefits  and  divide  costs 
accordingly)  af  d  that  marketing 
intangibles  should  be  excluded  from 
bona  fide  cost  sharing  arrangements. 

Comments  on  the  White  I^per 
indicated  that,  in  practice,  there  was  a 
great  deal  of  va;riety  in  the  terms  of  bona 
fide  cost  sharii^  arrangements,  and  that 
if  the  White  Paper's  suggestions  were 
incorporated  in  regulations,  the 
regulations  would  unduly  restrict  the 
availability  of  cost  sharing. 

The  1992  Proposed  Regulations 

The  IRS  issued  proposed  cost  sharing 
regulations  onjanuary  30, 1992  (INTL- 
0372-88,  57  FR  3571).  hi  general,  the 
proposed  regulations  allowed  more 
flexibility  than  anticipated  by  the  White 
Paper,  relying  an  anti-abuse  tests  rather 
than  requiring  standard  cost  sharing 
provisions. 

The  proposed  regulations  stated  that 
in  order  to  be  qualified,  a  cost  sharing 
arrangement  had  to  meet  the  following 
five  requiremeats:  (1)  the  arrangement 
had  to  have  tw0  or  more  eligible 
participants,  (2)  the  arrangement  had  to 
be  recorded  in  writing 
contemporane<}usly  with  the  formation 
of  the  cost  shaitng  arrangement,  (3)  the 
eligible  participants  had  to  share  the 
costs  and  risks  of  intangible 
development  in  return  for  a  specified 
interest  in  any  Intangible  produced,  (4) 
the  arrangement  had  to  reflect  a 
reasonable  effort  by  each  eligible 
participant  to  share  costs  and  risks  in 
proportion  to  afitidpated  benefits  bom 
using  developed  intangibles,  and  (5)  the 
arrangement  had  to  meet  certain 
administrative  requirements.  The  key 
requirements  were  that  participants  had 
to  be  eUgible  mid  that  costs  and  risks 
had  to  be  propi^rtionate  to  benefits. 


Under  the  proposed  regulations,  only 
a  controlled  taxpayer  that  would  use 
developed  intangibles  in  the  active 
conduct  of  its  trade  or  business  was 
eligible  to  participate  in  a  cost  sharing 
arrangement.  This  requirement  was 
considered  necessary  to  ensure  that 
controlled  foreign  mtities  were  not 
established  simply  to  participate  in  cost 
sharing  arrangements  without 
performing  any  other  meaningful 
function,  and  to  ensiue  that  each 
participant's  share  of  anticipated 
benefits  was  measurable. 

The  proposed  regulations  allowed 
costs  to  be  divided  based  on  any 
measurement  that  would  reasonably 
predict  cost  sharing  benefits  (e.g., 
anticipated  imits  of  production  or 
anticipated  sales).  However,  the  basis 
for  measuring  anticipated  benefits  and 
dividing  costs  was  checked  by  a  cost-to- 
operating-income  ratio.  The  method  for 
dividing  costs  was  presumed  to  be 
unreasonable  if  a  U.S.  participant's  ratio 
of  shared  costs  to  operating  income 
attributable  to  developed  intangibles 
was  grossly  disproportionate  to  the  cost- 
to-operating-income  ratio  of  the  other 
participants. 

If  a  U.S.  participant's  cost-to- 
operating-income  ratio  was  not  grossly 
disproportionate,  a  section  482 
allocation  could  still  be  made  under 
three  circumstances:  (a)  if  the  cost-to- 
operating-income  ratio  was 
disproportionate  (allocation  of  costs),  (b) 
if  the  pool  of  costs  shared  was  too  broad 
or  too  narrow,  so  that  the  U.S. 
participant  was  paying  for  research  that 
it  woidd  not  use  (allocation  of  costs),  or 
(c)  if  the  cost-to-operating-income  ratio 
was  substantially  disproportionate,  such 
that  a  transfer  of  an  intangible  could  be 
deemed  to  have  occiured  (allocation  of 
income). 

Under  the  proposed  regulations,  the 
IRS  could  also  make  an  allocation  of 
income  to  reflect  a  buy-in  or  buy-out 
event,  that  is,  a  transfer  of  an  intangible 
that  could  occur,  for  example,  when  a 
participant  joined  or  left  a  cost  sharing 
arrangement. 

Comments  on  the  1992  Proposed 
Regulations 

The  1992  proposed  cost  sharing 
regulations  were  generally  well 
received.  However,  there  were  five  areas 
of  particular  concern  to  commenters. 
The  first  was  the  mechanical  use  of  cost- 
to-operating-income  ratios  as  a  standard 
for  measuring  the  reasonableness  of  an 
effort  to  share  costs  in  proportion  to 
anticipated  benefits.  Commenters  noted 
that  operating  income  attributable  to 
developed  intangibles  was  difficiUt  to 
measure,  and  that  other  bases  for 
measuring  benefits  might  produce  more 


reli^le  results.  Commenters  also 
believed  that  the  ratios  might  be 
overiised.  leadii^  to  ad|ustments  to 
costs  in  every  year,  and  to  many  deemed 
transfers  of  intangibles.  In  addition, 
commenters  statMl  that  the  ratios  did 
not  provide  any  certainty  that  a  cost 
sharing  arrangement  would  not  be 
disregarded,  since  a  "grossly 
disproportionate"  ratio  was  not 
numerically  defined. 

The  second  area  of  concern  was  the 
eligible  participant  requirement. 
Commenters  argued  that  separate 
research  entities  (with  no  separate 
active  trade  or  business)  should  be 
allowed  to  participate  in  cost  sharing 
arrangements,  as  should  mariceting 
affiliates.  Commenters  also  argued  that 
transfers  of  intangibles  to  unrelated 
entities  should  not  disquahfy  a 
participant,  and  that  foreign-to-foreign 
transfers  shoidd  not  necessarily  be 
monitored.  Some  comments  also  stated 
that  controlled  entities  should  be  able  to 
participate  even  if  their  cost  sharing 
payments  would  be  characterized 
differently  for  purposes  of  foreign  law. 

The  third  area  of  concern  was  the 
regulations'  requirement  that  every 
participant  be  able  to  benefit  fit>m  every 
intangible  developed  under  a  cost 
sharing  arrangement.  Commentere 
stated  that  the  regulations  should  allow 
both  single-product  cost  sharing 
arrangements  and  umbrella  cost  sharing 
arrangements  (i.e.,  cost  sharing 
arrangements  under  which  a  broad 
category  of  a  controlled  group's  research 
and  development  would  be  covered). 

The  fourth  area  of  concern  was  the 
buy-in  and  buy-out  rules.  There  were 
some  suggestions  for  clarifying  and 
simplifying  the  rules.  For  example, 
comments  urged  that  the  regulations 
provide  that  one  participant's 
abandonment  of  its  rights  would  not 
necessarily  confer  benefits  on  the  other 
participants,  and  that  a  new  participant 
need  not  alwajrs  make  a  buy-in  payment 
when  joining  a  cost  sharing 
arrangement.  Suggestions  for 
simplifying  the  rules  generally  consisted 
of  proposed  safe  harbora  for  valuing 
intangibles. 

The  final  general  area  of  concern  was 
the  administrative  requirements.  Several 
commenters  suggested  that  annual 
adjustments  to  the  method  used  to  share 
costs  should  not  be  required. 
Commenters  also  suggested  that 
taxpayers  not  be  required  to  attach  their 
cost  sharing  arrangements  to  their 
returns,  and  that  the  time  period  for 
producing  records  be  increased. 

In  addition  to  these  general  areas  of 
ctmcem,  commenters  noted  that  there 
should  be  more  guidance  about  when 
the  IRS  would  deem  a  cost  sharing 


aiiangnnent  to  exist  Connnenters  also 
argued  that  existing  cost  ahaiing 
airangements  should  be  grandbthered, 
or  that  there  should  be  a  looger 
transition  period.  Connnenters 
siugBstad  that  financial  accounting 
Tvln  be  used  to  calculate  costs  to  be 
shued,  and  that  the  IRS  address  the 
impact  of  cunency  fluctuations  on  the 
cost-to-opraating-inoome  ratios.  Finally, 
commenten  asl»d  that  the  regulations 
clarify  that  a  cost  sharing  arrangement 
would  not  beileemed  to  create  a 
partnership  tu  a  U.S.  trade  or  business. 

The  Final  Regulations 

Without  fundamentally  altering  the 
policies  of  the  1992  proposed 
regulations,  the  final  regulations  reflect 
numerous  modifications  in  response  to 
the  comments  described  above.  They 
also  reflect  the  approach  of  the  final 
section  482  regulations  relating  to 
transfers  of  ta^ble  and  intangibla 
property. 

Section  1.482-7(a)(l)  defines  a  cost 
«h«ring  arrangement  as  an  agreement  for 
sharing  costs  in  proportion  to 
reasonably  anticipated  benefits  fitnn  the 
individiud  exploitation  of  interests  in 
the  intangiblm  that  are  developed.  In 
order  to  claim  the  benefits  of  the  safe 
harbor,  a  taxpayer  must  also  satisfy 
certain  formal  requirements 
(eniunerated  in  §  1.482-7(b)).  The 
district  director  may  apply  the  cost 
yharing  rules  to  any  amngement  that  in 
substance  constitutes  a  cost  sharing 
arrangement,  notwithstanding  any 
feilure  to  satisfy  particular  requirements 
of  the  safe  harbor.  It  is  further  provided 
that  a  qualified  cost  sharing 
arrangement,  or  an  arrangement  treated 
in  substance  as  such,  will  not  be  treated 
as  a  partnership.  (A  corresponding 
provision  is  added  to  §  301.7701-3 
pertaining  to  the  definition  of  a 
partnership.)  Neith«  will  a  foreign 
participant  be  treated  as  engaged  in  a 
trade  or  business  within  the  United 
States  solely  by  virtue  of  its 
participation  in  such  an  arrangement. 

Section  1.482-7(a)(2)  restates  the 
general  rule  of  cost  sharing  in  a  manner 
intended  to  emphasize  its  limitation  on 
allocations:  no  section  482  allocation 
will  be  made  with  respect  to  a  qualified 
cost  sharing  arrangement,  except  to 
make  each  controlled  participant's  share 
of  the  intangible  development  costs 
equal  to  its  share  of  reasonably 
anticipated  b«iefits. 

Section  1.482-7(b)  contains  the 
requirements  for  a  qualified  cost  sharing 
arrangement.  This  jHovision 
substantially  tracks  the  proposed 
regulations.  A  modification  was  made  in 
the  second  requirement  which  now 
directs  that  the  arrangement  provide  a 


method  to  calculate  each  controlled 
participant's  share  of  intangible 
development  costs,  based  on  fectors  that 
can  reasonably  be  expected  to  reflect 
anticipated  benefits.  The  new  standard 
is  intended  to  ensure  that  cost  sharing 
arrangements  will  not  be  disregarded  by 
the  IRiS  as  long  as  the  fectors  upon 
which  an  estimate  of  benefits  was  based 
were  reasonable,  even  if  die  estimate 
proved  to  be  inaccurate. 

Section  1.482-7(b)(4)  requires  that  a 
cost  sharing  arrangement  be  set  forth  in 
writing  and  contain  a  number  of 
specified  provisions,  including  the 
interest  that  each  controlled  participant 
will  receive  in  any  intangibles 
developed  pursuant  to  the  arrangement 
The  intangibles  developed  vender  a  cost 
sharing  arrangement  are  referred  to  as 
the  "covered  intangibles."  It  is  possible 
that  the  research  activity  imdertaken 
may  result  in  development  of  intangible 
property  that  was  not  foreseen  at  the 
inception  of  the  cost  sharing 
arrangement;  any  such  property  is  also 
included  within  the  definition  of  the 
term  covered  intangibles.  The 
prescriptive  rules  in  relation  to  the 
scopd  of  the  intangible  development 
area  imder  the  proposed  regulations  are 
eliminated  in  fevor  of  a  fleJdble 
definition  that  encompasses  any 
research  and  development  actually 
undertaken  under  the  cost  sharing 
arrangement. 

Set^on  1.482-7(c)  provides  rules  for 
being  a  participant  in  a  qualified  cost 
sharing  arrangement.  Unlike  the 
proposed  regulations,  the  final 
regulations  p«mit  participation  by 
unrelated  persons,  which  are  referred  to 
as  "imcontrolled  participants." 
Controlled  taxpayera  may  be 
participants,  referred  to  as  "controlled 
participants,"  if  they  satisfy  the 
conditions  set  forth  in  these  rules.  These 
qualification  rules  replace  the  proposed 
regulations'  concept  of  "eligible 
participant."  The  tax  treatment  of 
controlled  taxpayers  that  do  not  qiialify 
as  controlled  participants  provided  in 
§  1.482-7(c)(4)  essentially  tracks  the 
treatment  provided  for  inehgible 
participants  under  the  proposed 
regulations. 

The  requirements  for  being  a 
controlled  participant  are  basically  the 
same  as  in  the  proposed  regulations.  In 
particular,  a  controlled  participant  must 
use  or  reasonably  expect  to  use  covered 
intangibles  in  the  active  conduct  of  a 
trade  or  business.  Thus,  an  entity  that 
chiefly  provides  services  (e.g.,  as  a 
contract  researcher)  may  not  be  a 
controlled  participant.  These  provisions 
are  necessary  for  the  reason  that  they  are 
necessary  to  the  proposed  regulations: 
to  prevent  foreign  controlled  entities 


bma  being  established  simply  to 
participate  in  cost  sharing  arrangements, 
hi  accordance  with  %  1.482-7(c)(4) 
mentioned  above,  service  entities  (such 
as  contract  researchers)  may  furnish 
research  and  dev^opment  services  to 
the  membere  of  a  qualified  cost  sharing 
arrangement,  with  the  appropriate 
consideration  for  such  assistance  in  the 
research  and  development  undertaken 
in  the  intangible  development  area 
being  governed  by  the  rules  in  §  1 .482- 
4(f)(3)(iii)  (Allocations  with  respect  to 
assistance  provided  to  the  owner).  In  the 
case  of  a  controlled  research  entity,  the 
appropriate  arm's  length  compensation 
woidd  generally  be  determined  under 
the  principles  of  §  1.482-2(b) 
(Performance  of  services  for  another). 
Each  controlled  participant  would  be 
deemed  to  incur  as  part  of  its  intangible 
development  costs  a  share  of  such 
compensation  equal  to  its  share  of 
reasonably  anticipated  benefits. 

As  imder  the  proposed  regulations, 
the  activity  of  another  person  may  be 
attributed  to  a  ccmtrolled  taxftayer  for 
purposes  of  meeting  the  active  conduct 
requirement.  However,  modified 
language  is  adopted  to  be  more  precise 
concerning  the  intended  requirements 
for  attribution.  These  requirements  were 
phrased  in  the  proposed  regulations  as 
bearing  the  risk  and  receiving  the 
benefits  of  the  attributed  activity.  Under 
the  final  regulations,  the  attribution  will 
be  made  only  in  cases  in  which  the 
controlled  taxpayer  exercises  substantial 
managerial  and  operational  control  over 
the  attributed  activities. 

As  under  the  proposed  regulations,  a 
principal  purpose  to  use  cost  sharing  to 
accompUsh  a  transfer  or  license  of 
covered  intangibles  to  imcontrolled  or 
controlled  taxpayers  will  defeat 
satisfection  of  the  active  conduct 
requirement.  However,  a  principal 
purpose  will  not  be  implied  where  there 
are  legitimate  business  reasons  for 
subsequenUy  licensing  covered 
intangibles. 

The  subgroup  rules  of  the  proposed 
regulations  are  eliminated.  Theii  major 
purpose  is  accomplished  by  a  simpler 
provision  (see  the  discussion  of  §  1.482- 
7(h)).  In  addition,  the  final  regulations 
treat  all  members  of  a  consolidated 
group  as  a  single  participant. 

Section  1.482-7(d)  defines  intangible 
development  costs  as  operating 
exf>enses  other  than  depreciation  and 
amortization  expense,  plus  an  arm's 
length  charge  for  tangible  property  made 
available  to  the  cost  sharing 
arrangement.  Costs  to  be  shared  include 
all  costs  relating  to  the  intangible 
development  area,  which,  as  noted, 
comprises  any  research  actually 
imdertaken  under  the  cost  sharing 
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arrangement.  A*  under  the  propoaed 
regulations,  thetdistrict  director  may 
adjust  the  pool  of  costs  shared  in  order 
to  properly  reflect  costs  that  relate  to  the 
intangible  development  area. 

Sectiim  1.482|-7(e)  defines  anticipated 
benefits  as  addiuonal  income  generated 
or  costs  saved  by  the  use  of  covered 
intangibles.  The  pool  of  benefits  may 
also  be  adjusted  in  order  to  properly 
reflect  benefits  l^at  relate  to  the 
intangible  development  area. 

Section  1.482^7(f)  governs  cost 
allocations  by  the  district  director  in 
order  to  make  a  controlled  participant's 
share  of  coats  equal  to  its  share  of 
reasonably  antiqipated  beiiefits. 
Anticipated  benjefits  of  uncontrolled 
participants  will  be  excluded  from 
anticipated  benefits  in  calculating  the 
benefits  shares  of  controlled 
participants.  A  thare  of  reasonably 
anticipated  benefits  will  be  determined 
using  the  most  leliable  estimate  of 
benefits.  This  r^le  echoes  the  best 
method  rule  for  determining  the  most 
reliable  measiu^  of  an  arm's  length 
result  under  §^.(482-l(c). 

The  reliability  of  an  estimate  of 
benefits  principally  depends  on  two 
factors:  the  reliability  of  the  basis  for 
measuring  benefits  used  and  the 
reliability  of  thei projections  used.  The 
cost-to-operatin^income  ratio  used  in 
the  proposed  regulations  to  check  the 
reasonableness  of  an  effort  to  share  costs 
in  proportion  to  anticipated  benefits  has 
not  been  included  in  the  final 
regulations.  Ratker,  the  final  regulations 
provide  that  an  ^location  of  costs  or 
income  may  be  tiade  if  the  taxpajrer  did 
not  use  the  most  reliable  estimate  of 
benefits,  which  depends  on  the  facts 
and  cinnunstanQes  of  each  case. 

Section  1.482--7(f)(3)(ii)  provides  that 
in  estimating  a  oontroUed  participant's 
share  of  benefits^  the  most  reliable  basis 
for  measuring  adticipated  benefits  must 
be  used,  taking  ibto  account  the  factors 
set  forth  in  §  1. 462-1  (c)(2)(ii).  The 
measurement  basis  used  must  be 
consistent  for  al|  controlled 
participants.  Thf  regulations  provide 
that  benefits  may  be  measured  directly 
or  indirectly.  In  addition,  regardless  of 
whether  a  direct  or  indirect  basis  of 
measurement  is  employed,  it  may  be 
necessary  to  make  adjustments  to 
account  for  material  differences  in  the 
activities  that  controlled  participants 
perform  in  connection  with  exploitation 
of  covered  intangibles,  such  as  between 
wholesale  and  rftail  distribution. 

Section  1.482<>7(f)(3](iii)  describes  the 
scope  of  various4  indirect  bases  for 
measiuing  benefits,  such  as  units,  sales, 
and  operating  profit.  Indirect  bases 
other  than  thosejeniunerated  may  be 


employed  as  long  as  they  bear  a 
relationship  to  benefits. 

Section  1.482-7(f)(3)(iv)  discusses 
projections  used  to  estimate  benefits. 
Projections  required  for  this  purpose 
gennally  include  a  determination  of  the 
time  period  between  the  inception  of 
the  research  and  development  and  the 
receipt  of  benefits,  a  projection  of  the 
time  over  which  benefits  will  be 
received,  and  a  projection  of  the  benefits 
anticipated  for  each  year  in  which  it  is 
anticipated  that  the  intangible  will 
generate  benefits.  However,  the 
regulations  note  that  in  certain 
circumstances,  current  annual  benefit 
shares  may  be  used  in  lieu  of 
projections. 

Section  1.482-7(f)(3)(iv)(B)  states  that 
a  significant  divergence  between 
projected  and  actual  benefit  shares  may 
indicate  that  the  projections  were  not 
reliable.  A  significant  divergence  is 
defined  as  divergence  in  excess  of  20% 
between  projected  and  actual  benefit 
shares.  If  there  is  a  significant 
divergence,  which  is  not  due  to  an 
unforeseeable  event,  then  the  district 
director  may  use  actual  benefits  as  the 
most  reliable  basis  for  measuring 
benefits.  Conversely,  no  allocation  will 
be  made  based  on  a  divergence  that  is 
not  considered  significant  as  long  as  the 
estimate  is  made  \ising  the  most  reliable 
basis  for  measuring  bmefits. 

For  purposes  of  the  20%  test,  all  non- 
U.S.  controlled  participants  are  treated 
as  a  single  controlled  participant  in 
order  that  a  divergence  by  a  foreign 
controlled  participant  with  a  very  small 
share  of  the  total  costs  will  not 
necessarily  trigger  an  allocation  (section 
1.482-7(f)(3){iv)(D).  Example  8. 
illustrates  this  rule).  Section  1.482— 
7(f)(3)(iv)(B)  and  (C)  notes  that 
adjustments  among  foreign  controlled 
participants  will  only  be  made  if  the 
adjustment  will  have  a  substantial  U.S. 
tax  impact,  for  example,  under  subpart 
F. 

Section  1.482-7(f)(4)  states  that  cost 
allocations  must  be  reflected  for  tax 
purposes  in  the  year  in  which  costs 
were  incurred.  This  reflects  a  change 
from  the  rule  in  the  1992  proposed 
regulations,  which  stated  that  cost 
allocations  would  be  included  in 
income  in  the  taxable  year  imder 
review,  even  if  the  costs  to  be  allocated 
were  inciured  in  a  prior  taxable  year. 
The  purpose  of  the  change  was  to  match 
up  cost  adjustments  with  the  year  to 
which  they  relate  in  accordance  with 
the  clear  reflection  of  income  principle 
of  section  482. 

Section  1.482-7(g)  provides  buy-in 
and  buy-out  rules  that  are  similar  to  the 
rules  in  the  proposed  regulations. 
However,  some  of  the  clarifications 


suggested  by  commenters  have  been 
incorporated  in  these  rules.  A 
"substantially  disproportionate"  oost-to- 
operating-income  ratio  will  no  longer 
trigger  an  adjustment  to  income  under 
these  rules.  However,  if.  after  any  cost 
allocations  authorized  by  §  1.482- 
7(a)(2).  the  economic  substance  of  the 
arrangement  is  inconsistent  with  the 
terms  of  the  arrangement  over  a  period 
of  years  (for  example,  through  a 
consistent  pattern  of  one  controlled 
participant  bearing  an  inappropriately  .'■ 
high  or  low  share  of  the  cost  of 
intangible  development),  then  the 
district  director  may  impute  an 
agreement  consistent  with  the  coiuse  of 
conduct.  In  that  case,  oae  or  more  of  the 
participants  would  be  deemed  to  own  a 
greater  interest  in  covered  intangibles 
than  provided  under  the  arrangement, 
and  must  receive  buy-in  payments  bom 
the  other  participants. 

The  rules  do  not  provide  safe  harbor 
methods  for  valuing  intangibles,  but  rely 
on  the  intangible  vaduation  rules  of 
§§  1.482-1  and  1.482-4  through  1.482- 
6.  To  the  extent  some  participants 
furnish  a  disproportionately  greater 
amount  of  existing  intangibles  to  the 
arrangement,  they  must  be  compensated 
by  royalties  by  the  participants  who 
furnish  a  disproportionately  lesser 
amount  of  existing  intangibles  to  the 
arrangement.  Buy-in  payments  owed  are 
netted  against  payments  OMong,  and 
only  the  net  payment  is  treated  as  a 
royalty.  No  implication  is  intended  that 
netting  of  cross  royalties  is  permissible 
outside  of  the  qualified  cost  sharing  safe 
harbor  rules. 

Section  1.482-7(h)  provides  rules 
regarding  the  character  of  payments 
made  pursuant  to  a  qualified  cost 
sharing  arrangement.  Cost  sharing 
payments  received  are  generally  treated 
as  reductions  of  research  and 
development  expense.  A  net  approach  is 
applied  to  foster  simplicity  and 
generally  preswve  the  chairacter  of  items 
actually  inciured  by  a  participant  to  the 
extent  not  reimbursed.  In  addition,  for 
purposes  of  the  research  credit 
determined  under  section  41,  cost, 
sharing  payments  among  controlled 
participants  will  be  treated  as  provided 
for  intra-group  transactions  in  §  1.41- 
8(e).  Finally,  any  payment  that  in 
substance  constitutes  a  cost  sharing 
payment  will  be  treated  as  such, 
regardless  of  its  characterization  under 
foreign  law.  This  rule  is  intended  to 
enable  foreign  entities  to  participate  in' 
cost  sharing  arrangements  with  U.S. 
controlled  participants  even  if  foreign 
law  does  not  recognize  cost  sharing. 
This  rule  obviated  the  main  reason  for 
the  subgroup  rules  which,  as  noted, 
have  accordingly  been  eliminated. 


Section  1.482-7(1)  requires  that 
controUsd  participants  must  use  a 
consistent  aocountins  method  for 
measuring  costs  and  benefits,  and  must 
translateforeign  currmcies  on  a 
consistent  basis.  To  the  extent  that  Ihe 
accounting  method  materially  differs 
from  U.S.  generally  accepted  accounting 
principles,  any  such  material 
riiffawmcM  must  be  documented,  as 
provided  in  §  1.482-7(i)(2Kiv). 

Section  1.482-7(j)  provides  simplified 
recordkeeping  and  reporting 
requiraments.  It  is  anticipated  that  many 
of  the  background  documents  necessary 
for  purposes  of  this  section  will  be  kept 
pursuant  to  section  6662(e)  and  the 
regulations  thereunder. 

Section  1.4&2-7(k)  provides  that  this 
regulation  is  effective  for  taxable  years 
beginning  on  (^  after  Janiury  1 ,  1996. 

Section  1.482-7(1)  allows  a  one-year 
transition  period  for  taxpayers  to 
oonfcmn  their  cost  sharing  arrangements 
with  the  requirements  of  the  final 
regulations.  A  longer  period  was  not 
considered  necessary,  given  the 
increased  flexibility  and  the  reduced 
number  of  administrative  requirements 
of  the  final  regulations. 

Special  Analyses 

h  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
1 2866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  780S(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  oh  its 
impact  on  small  business. 

Drafting  Infonnation 

llie  principal  author  of  these 
regulations  is  Lisa  Sams.  Office  of 
Associate  Chief  Cotmsel  (International). 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development 

list  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26CFRPaTt301 

Employment  taxes,  Estate  taxes,' 
Excise  taxes,  Gift  taxes,  bocome  taxes, 
Penalties.  Reporting  and  recordkeeping 
requirements. 


26  CFR  Part  602 

Reporting  and  recordkeeping 
reqiHiements. 

Adoption  <tf  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  301  and 
602  are  amended  as  follows: 

PART  1-4NC0ME  TAXES 

Paragraph  1.  The  authority  for  part  1 
is  amraded  by  adding  an  entry  for 
section  1.482-7  to  read  as  follows: 

Authority:  26  U.S.C  7805.  •  •  • 

Section  1.482-7  is  also  issued  under 

26  U.S.C.  482.  •  *  • 
Par.  2.  Section  1.482-0  is  amended 

by: 

1.  Removing  the  entry  for  §  1.482-7T. 

2.  Adding  the  entry  for  §  1.482-7  to 
read  as  follows: 

{1.482-0   Outline  of  rsgulattons  under  462. 

•       •       *        •        • 

§1.482-7    Sharing  of  costs. 

(a)  In  general. 

(1)  Scope  and  application  of  the  rules  in 
this  section. 

(2)  Limitation  on  allocati(His. 

(3)  Cross  references. 

(b)  Qualified  cost  sharing  arrangement 

(c)  Partidpent. 

(1)  In  general. 

(2)  Active  conduct  of  a  trade  at  business, 
(i)  Trade  or  business. 

(ii)  Active  conduct, 
(iii)  Examples. 

(3)  Use  of  covered  intangibles  in  the  active 
conduct  of  a  trade  or  business. 

(i)  In  general 
(U)  Example. 

(4)  Treatment  of  a  controlled  taxpayer  that 
is  not  a  controlled  participant 

(i)  In  general, 
(ii)  Example. 

(5)  Treatment  of  consolidated  group. 
(d(d)  Costs. 

(1)  Intangible  development  costs. 

(2)  Examples. 

(e)  Anticipated  benefits. 
,  (1)  BenefiU. 

'  (2)  Reasonably  anticipated  benefits. 

(f)  Cost  allocations. 

(1)  In  general. 

(2)  Share  of  intangible  development  costs, 
(i)  In  general. 

(ii)  Example. 

(3)  Share  of  reasonably  anticipated 
benefits. 

(i)  In  general, 
(ii)  Measure  of  benefits, 
(iii)  Indirect  bases  for  measuring 
anticipated  benefits. 

(A)  Units  used,  produced  or  sold. 

(B)  Sales. 

(C)  Operating  profit 

(D)  Other  bases  for  measuring  anticipated 
benefits. 

(E)  Examples. 

(iv)  Projections  used  to  estimate 
anticipated  benefits. 


(A)  In  general. 

(B)  Unreliable  projections. 

[Q  Foraign-to-fbreign  adjustments. 

(D)  Examples. 

(4)  Timing  of  allocations. 

(g)  Allocations  of  income,  deductions  or 
other  tax  items  to  reflect  transfers  of 
intangibles  (buy-in). 

(1)  In  general. 

(2)  Pre-existing  intangibles. 

(3)  New  controlled  participant 

(4)  Controlled  participant  relinquishes 
interests. 

(5)  Conduct  inconsistent  with  the  terms  of 
a  cost  sharing  arrangement 

(6)Failure  to  assign  interests  under  a 
qualified  cost  sharing  arrangement. 

(7)  Form  of  consideration, 
(i)  Lump  sum  payments, 
(ii)  Installment  payments, 
(iii)  Royalties. 

(8)  Examples.e 

(h)  Character  of  payments  made  pursuant 
to  a  qualified  cost  sharing  arrangement 

(1)  In  general. 

(2)  Examples. 

(i)  Accounting  requirements. 
(j)  Administrative  requirements. 

(1)  In  general. 

(2)  Documentation. 

(3)  Reporting  requirements. 
(10  Effective  date. 

(1)  Transition  rule. 
•         *         •         •         • 

Par.  3.  Section  1.482-7  is  added  to 
read  as  follows: 

11.482-7    Sharing  of  costs. 

(a)  In  general— {\)  Scope  and 
application  of  the  rules  in  this  section. 
A  cost  sharing  arrangement  is  an 
agreement  under  which  the  parties  agree 
to  share  the  costs  of  development  of  one 
or  more  intangibles  in  proportion  to 
their  shares  of  reasonably  anticipated 
benefits  from  their  individual 
exploitation  of  the  interests  in  the 
intangibles  assigned  to  them  under  the 
arrangement.  A  taxpayer  may  claim  that 
a  cost  sharing  arrangement  is  a  qualified 
cost  sharing  arrangement  only  if  the 
agreement  meets  the  requirements  of 
paragraph  (b)  of  this  section.  Consistent 
with  the  rules  of  §1.482-l(d)(3){ii)(B) 
(Identifying  contractual  terms),  the 
district  director  may  apply  the  rules  of 
this  section  to  any  arrangement  that  in 
substance  constitutes  a  cost  sharing 
arrangement,  notwithstanding  a  failure 
to  comply  with  any  requirement  of  this 
section.  A  qualified  cost  sharing 
arrangement,  or  an  arrangement  to 
which  the  district  director  applies  the 
rules  of  this  section,  will  not  be  treated 
as  a  partnership  to  which  the  rules  of 
subchapter  K  apply.  See  S  301.7701-3(e) 
of  this  chapter.  Furthermore,  a 
participant  that  is  a  foreign  corporation 
or  nonresident  alien  individual  will  not 
be  treated  as  engaged  in  trade  or 
business  within  the  United  States  solely 
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by  reason  of  its  paitldpatian  In  such  an 
•nanflonent  SJfM  gsnsralfy  S  l-8M-2(a). 

(2)luniCatfcMi  <ut  aHocattona.  Hm 
district  diiscto^  shall  not  mdw 
allocsttons  widi  respect  to  a  qoallflad 
cost  abating  snangamsnt  except  to  the 
extant  naceais^y  to  raaJce  eadi 
oontraUad  participant's  shoe  of  the 
costs  (ss  dstennined  under  paiagnph 
(d)  of  this  section)  of  intan^le 
development  t;^der  the  quuified  cost 
sharing  anangament  equal  to  its  share  of 
reaaonably  anticipated  oeneflta 
attributalue  to  such  development,  under 
the  rulss  of  thi4  section.  If  a  controlled 
ta3q>ayar  acquiles  an  interest  in 
intangible  piofjattji  bom  anotha 
cantrukd  taxniyar  (other  than  in 
ronsiderstion  ipr  beeiing  a  diare  of  the 
costs  of  the  intangible's  development), 
then  die  district  duector  may  make 
api»opriate  alltartions  to  rellsct  an 
aim's  length  cnnsideration  fat  the 
acquisition  of  ^  intanst  in  sudi 
intaiMiUe  under  the  rules  of  §S  1.482- 
1  snd  1.482-4  firough  1.482-6.  See 
peragrqih  (g)  of  this  section.  An  interest 
in  an  intangibly  includes  sny 
commercially  ttanafBtable  intsMst,  the 
banefita  of  whidi  are  susceptible  of 
valuation.  See  f  1.482-4(b)  for  the 
definition  of  an  intangible. 

(3)  Ooss  nferencM.  Pangreph  (c)  of 
this  section  de&Ms  participant. 
Pangreph  (d)  of  this  section  defines  the 
costs  of  intangible  development. 
Paragraph  (e)  of  this  section  definea  the 
anticipated  benefits  of  intangible 
develq>ment  wagrai^  (f)  of  this 
section  providds  nues  governing  coat 
allocations.  Pamgraph  (g)  of  thia  aection 
{MTOvidea  rules  aoveming  tiansfins  of 
intangibles  oth&  than  in  consideration 
iiv  bearing  a  share  of  the  costs  of  the 
intangible's  de^opmenL  Rules 
governing  the  duuacter  of  payments 
made  puisuantito  a  qualified  cost 
sharing  airangeinent  are  provided  in 
paragraph  (h)  of  this  section.  Paragraph 
(i)  of  this  sedicSi  provides  accoimting 
requirements.  Paragraph  (j)  of  this 
secti(m  providee  tulministrative 
requirsments.  Paragraph  0c)  of  this 
sedion  piovidni  an  eoBctive  date. 
ParMn^h  Q)  pAovides  a  tiansiticm  rule. 

wQaaJifiM  cost  sharing 
amngBment.  A;  qualified  cost  sharing 
arranoement  mlt^— 

(1)  mdude  t\vo  or  more  participants: 

(2)  Provide  a  method  to  calculate  each 
controlled  participant's  share  of 
intangible  development  costs,  based  on 
facton  that  can  reasonably  be  expected 
to  reflect  that  participant's  share  of 
anticipated  braefits; 

(3)  Provide  f^  adjustment  to  the 
controlled  participants'  shares  of 
intangible  development  costs  to  account 
for  changes  in  economic  conditions,  the 


businees  opantions  and  pnctioes  of  the 
pertidpaBts,  and  the  ongoing 
devdcpmenf  of  intangibles  under  the 
arrangsnient;  and 

(4)  Be  raoocded  in  a  document  that  is 
contemporaneous  with  the  formatfcn 
(and  any  revisian)  of  the  ooet  sharing 
amngement  and  that  indudes 

(i)  A  Ust  of  the  airangemoit's 
peitidpants,  and  any  other  member  of 
the  controlled  group  that  will  benefit 
from  the  use  ofintangiUes  developed 
under  the  cost  sharing  arrangement; 

(ii)  The  information  described  in 
paragraphs  (b)(2)  and  (bX3)  of  this 
section; 

(iii)  A  description  of  the  scope  of  the 
reseerdi  end  development  to  be 
undertaken,  induding  the  intangible  or 
class  of  intangibles  intended  to  be 
developed; 

(iv)  A  descriptirai  of  eadi 
participant's  interest  in  any  covered 
intangiDles.  A  covered  intuagfble  is  any 
intangible  property  that  ia  developed  aa 
a  result  of  die  reseiarch  and  development 
undertaken  under  the  coet  sharing 
airangemrat  (intangible  development 
area); 

(v)  The  duiatian  of  the  aira^gement; 
end 

(ri)  Tlie  conditians  under  %^di  the 
anangnnent  may  be  modified  or 
terminated  and  the  consequences  of 
such  modification  or  termination,  such 
as  the  interest  that  each  partidpant  will 
receive  in  any  covered  intan^les. 

(c)  Participant— (1)  In  ganeral.  For 
purposes  of  this  section,  a  partidpant  is 
a  controlled  taxpayw  that  meets  ue 
requirements  of  tlds  paragraph  (cKl) 
(controlled  peitidpant)  or  an 
uncontroUed  ta^qxayer  that  is  a  party  to 
the  coet  sharing  arrangement 
(uncontrolled  partidpant).  See  §  1.482- 
l(i)(5)  for  the  definitions  of  controlled 
and  uncontrolled  taxpayers.  A 
controlled  taxpayer  may  be  a  controlled 
partidpant  only  if  it — 

(i)  Uses  or  reasonably  expects  to  use 
covered  intangibles  in  the  active 
condud  of  a  trade  or  business,  imder 
the  rules  of  psragraphs  (c)(2)  and  (c)(3) 
of  this  section; 

(ii)  Substantially  complies  with  the 
accounting  requirements  described  in 
paragraph  (i)  of  this  section;  and 

(iii)  Substantially  onnplies  with  the 
administrative  requirem«its  described 
in  (Mragraph  (j)  of  this  section. 

(2)  Active  conduct  of  a  trade  or 
business— {\)  Trade  or  business.  The 
rules  of  §  1.367(a>-2T(b)(2)  apply  in 
determining  whether  the  acti^ties  of  a 
controlled  taxpayer  constitute  a  trade  or 
business.  For  this  piupose,  the  term 
controlled  taxpayer  must  be  substituted 
for  the  term  foreign  corporation. 


(ii)  Active  conduct  In  ganeral,  a 
controlled  tasqi^er  actively  cMiducts  a 
trade  or  business  only  if  it  carries  out 
substantial  managaiial  and  qierational 
activities.  For  purposes  only  of  this 
pengrrah  (cK2),  acttvities  caoied  out 
on  bduuf  of  a  controlled  ta:q>qrer  by 
another  parson  may  be  attrilxited  to  the 
amtroUed  taxpayer,  but  only  if  die 
controlled  tajqiayer  exerdsss  substantial 
managerial  and  operational  control  over 
those  acdvities. 

Oil)  Examples.  The  following 
exsmplee  ittustrste  this  peragrajA  (cX2): 

AGampJb  ].  Poieign  Parant  (FF)  eaten  into 
a  cost  sharing  amagement  with  its  U.S. 
Subeidiaiy  (l^  to  devric^  a  chaapar 
process  far  manufKturlag  vridgsls.  USS  is  to 
teoaive  dM  light  to  samloit  die  IntBBciUe  to 
mahs  widgats  in  Narti  Amsfioa.  udn*  is  to 
receive  the  right  to  explait  the  inlaiwiUe  to 
make  widgets  in  the  lest  of  the  wo^ 
However.  USS  does  not  manutKtura  widgats; 
ladiar,  USS  acU  as  a  distributor  tor  FFs 
widgets  in  North  America.  Because  USS  is 
■imply  a  distributor  of  FP's  widgsto,  USS 
does  not  use  or  raascmably  ajmect  to  us*  the 
manuficturing  intangible  in  the  ective 
conduct  of  its  trade  or  business,  and  dius 
USS  is  not  a  oentiolled  partidpant 

Acaaipfo  2.  The  CKts  are  the  same  as  in 
£rainpj0 1.  except  liiat  USS  contncto  to  have 
wridgets  it  sells  in  North  America  made  bv  a 
lelated  maiuifarturer  (that  is  not  a  controlled 
partidpant)  using  USS'  cheaper 
mamifachiring  piooeas.  USS  puidiases  all 
tlie  manu&ctuaing  inputs,  ratains  owmatship 
of  the  woric  in  pncass  as  wrell  aa  the  finished 
product,  and  been  the  risk  of  km  at  all  times 
in  cmmaction  with  the  operation.  USS 
compensates  the  manufiKturar  for  tlM 
manufiwIiiriBg  functions  it  perfanns  and 
recaivas  substantially  all  of  the  intangible 
value  attriliutabla  to  the  cheaper 
manufiirtiiring  process.  USS  exercises 
substantial  managerial  and  opentional 
control  over  the  manubctnrer  to  ensure 
USS'c  requirements  are  satisfied  concerning 
die  timing,  quantity,  and  qoality  of  tlie 
widgets  (Moduced.  USS  uses  the 
manufcrturing  intangible  in  the  active 
conduct  of  its  trade  or  business,  and  thus 
USS  is  a  controlled  pertidpant. 

(3)  Use  of  covered  intangibles  in  the 
active  conduct  of  a  trade  or  business— 
(i)  In  general.  A  covered  intangible  will 
not  be  considered  to  be  used,  nor  will 
the  controlled  taxpayer  be  considered  to 
reasonably  exped  to  use  it,  in  the  active 
condud  of  the  controlled  taxpajrer's 
trade  or  business  if  a  {nrindpal  puipoae 
for  partidpating  in  the  arrangement  is  to 
obtain  the  intangible  for  transfer  or 
license  to  s  controlled  or  uncontrolled 
taxpayer. 

(u)  Example.  The  following  example 
illustrates  the  abaence  of  such  a 
prindpal  purpose: 

Example.  Controlled  oorpontifms  A.  B, 
and  C  enter  into  a  qualified  cost  sharing 
arrangement  for  the  purpoae  of  developing  a 
new  technology.  Costs  are  shared  equdly 
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among  the  three  oontrcdled  taiqieyers.  A.  B, 
and  C  have  die  exdusive  rights  to 
manufacture  and  sell  products  based  on  tlie 
new  technolom  in  Norai  America,  South 
America,  and  Bunqw.  respectively.  When  the 
new  technolonr  is  developed,  C  expects  to 
use  it  to  manuncture  and  sell  products  in 
most  of  Europe.  However,  far  sound  business 
leesons,  C  expects  to  license  to  an  unrelated 
manufKturar  the  right  to  use  the  new 
technc4ogy  to  manu&cture  and  sell  products 
within  a  particular  Bunqieen  countiy  owing 
to  its  rdLative  remoteness  and  small  size.  In 
these  circumstances,  C  has  not  entered  into 
the  arrangement  with  a  principal  purpose  of 
obtaining  covered  intangibles  for  transfer  or 
licmise  to  controlled  or  uncontrolled 
taxpayers,  because  the  purpoae  of  licensing 
the  technology  to  the  unrelated  manufecturer 
is.  relatively  insignificmt  in  oomperison  to 
the  overall  purpose  of  eiqiloiting  the 
European  marl»t 

(4)  Treatment  of  a  corOrolled  taxpayer 
that  is  not  a  controlled  participant— {i) 
In  general.  If  a  controlled  taxpayer  that 
is  not  a  controlled  partidpant  (within 
the  meuiing  of  this  paragraph  (c)) 
provides  assistance  in  relation  to  the 
research  and  development  undertaken 
in  the  intangible  development  area,  it 
must  receive  consideration  from  the 
controlled  partidpants  imder  the  rules 
of  §  1.482-4(f)(3)(iii)  (AUocstions  with 
resped  to  assistance  provided  to  the 
owner).  For  purposes  of  paragraph  (d)  of 
this  section,  sudi  consideration  is 
treated  as  an  operating  expense  and 
each  controlled  partidpant  must  be 
treated  as  incurring  a  share  of  such 
consideration  equal  to  its  share  of 
reasonably  antidpated  benefits  (as 
defined  in  paragraph  (f)(3)  of  this 
section). 

(ii)  Example.  The  following  example 
illustrates  this  paragraph  (c)(4): 

Example,  (i)  U.S.  Parent  (USP),  one  foreign 
subsidiary  (FS),  and  a  second  foreign 
subsidiary  constituting  the  group's  research 
arm  (R+D)  enter  into  a  cost  sharing  agreement 
to  develop  manufacturing  intangibles  for  a 
new  product  line  A.  USP  and  FS  are  assigned 
the  exdusive  rights  to  exploit  the  intangibles 
respectively  in  the  United  States  and  Europe, 
where  each  presently  manufectures  and  sells 
various  existing  product  lines.  R-»-D,  whose 
activity  consists  solely  in  cartying  out 
research  for  the  group,  is  assigned  the  rights 
to  exploit  the  new  technology  in  Asia,  where 
no  group  member  presently  operates,  but 
which  is  reliably  projected  to  be  a  major 
market  fm  product  A.  R-fD  will  license  the 
Asian  rights  to  an  unrelated  third  party.  It  is 
reliably  projected  that  the  shares  of 
reasonably  anticipated  benefits  of  USP  and 
FS  (i.e.,  not  taldng  R+D  into  account)  will  be 
66  %%  and  33  »/i%.  respectively.  The 
parties'  agreement  provides  that  USP  and  FS 
will  reimbiuse  40%  and  20%,  respectively, 
of  the  intangible  development  costs  incurred 
by  R+D  wim  respect  to  the  new  intangible. 

(ii)  R-fD  does  not  qualify  as  a  controlled 
participant  within  the  meaning  of  paragraph 
(c)  of  tills  section.  Therefore,  R-t-D  is  treated 


as  a  service  provider  kit  purposes  of  this 
section  and  must  receive  arm's  length 
consideration  for  the  assistance  it  is  deemed 
to  provide  to  USP  and  FS,  imder  the  rules  of 
§  1.482-4(f)(3)(iii)-  Such  consideration  must 
be  treated  as  intangible  development  costs 
incurred  by  USP  and  FS  in  proportion  to 
their  shares  of  reasonably  antidpated 
benefiU  (i.e.,  66  %%  and  33  V>%, 
respectively).  R-fD  will  not  be  considered  to 
bear  any  shme  of  the  intangible  development 
costs  under  die  arrangement 

(iii)  The  Asian  rights  nominally  assigned  to 
R-fD  under  the  agreement  must  be  treated  as 
being  held  by  USP  and  FS  in  accordance 
with  their  shares  of  the  intangible 
development  costs  (i.e.,  66  %%  and  33  Vi%, 
respectively).  See  p>aragreph  (g)(6)  of  this 
section.  Thus,  since  under  the  cost  sharing 
agreement  the  Asian  rights  are  owned  by 
R-t-D,  the  district  director  may  make 
allocations  to  reflect  an  arm's  length 
consideration  owed  by  R-fD  to  USP  and  PS 
for  these  rights  under  the  rules  of  $§  1.482- 
1  and  1.482-4  through  1.482-6. 

(5)  Treatment  of  consolidated  group. 
For  purposes  of  this  section,  all 
membere  of  the  same  affiliated  group 
(within  the  meaning  of  section  1504(a)) 
that  join  in  the  filing  of  a  consolidated 
return  for  the  taxable  year  under  section 
1501  shall  be  treated  as  one  taxpayer. 

(d)  Costs— {1)  Intangible  development 
costs.  For  purposes  of  this  section,  a 
controlled  participant's  costs  of 
developing  intangibles  for  a  taxable  year 
mean  all  of  the  costs  incurred  by  that 
participant  related  to  the  intangible 
development  area,  plus  all  of  the  cost 
sharing  [>ayineDts  it  makes  to  other 
controlled  and  uncontroUed 
participants,  minus  all  of  the  cost 
sharing  payments  it  receives  from  other 
controlled  and  uncontrolled 
participants.  Costs  incurred  related  to 
the  intangible  development  area  consist 
of  the  following  items:  operating 
expenses  as  defined  in  §  1.482-5(d)(3), 
other  than  depreciation  or  amortization 
expense,  plus  (to  the  extent  not 
included  in  such  operating  expenses,  as 
defined  in  §  1.482-5(d)(3))  the  charge 
for  the  use  of  any  tangible  property 
made  available  to  the  qualified  cost 
sharing  arrangement.  If  tangible 
property  is  made  available  to  the 
qualified  cost  sharing  arrangement  by  a 
controlled  partidpant,  the 
determination  of  the  appropriate  charge 
will  be  governed  by  the  rules  of  §  1.482- 
2(c)  (Use  of  tangible  property). 
Intangible  development  costs  do  not 
include  the  consideration  for  the  use  of 
any  intangible  property  made  available 
to  the  qualified  cost  sharing 
arrangement.  See  paragraph  (g)(2)  of  this 
section.  If  a  particular  cost  contributes 
to  the  intangible  development  area  and 
other  areas  or  other  business  activities, 
the  cost  must  be  allocated  between  the 
intangible  developmoit  area  and  the 


other  areas  or  business  activities  on  a 
reasonable  basis.  In  such  a  case,  it  is 
necessary  to  estimate  the  total  benefits 
attributable  to  the  cost  incurred.  The 
share  of  such  cost  allocated  to  the 
intangible  development  area  must 
correspond  to  covered  intangibles'  share 
of  the  total  benefits.  Costs  that  do  not 
contribute  to  the  intangible 
development  area  are  not  taken  into 
account. 

(2)  Examples.  The  following.examples 
illustrate  this  paragraph  (d): 

Example  1.  Foreign  Parent  (FP)  and  U.S. 
Subsidiary  (USS)  enter  into  a  qualified  cost 
sharing  arrangement  to  develop  a  better 
mousetrap.  USS  and  FP  share  the  costs  of 
FP's  research  and  development  facility  tliat 
will  be  exclusively  dedicated  to  this  research, 
the  salaries  of  the  researchers,  and  reasonable 
overtiead  costs  attributable  to  the  project. 
They  also  share  the  cost  of  a  conference 
facility  that  is  at  the  disposal  of  the  senior 
executive  management  of  each  company  but 
does  not  contribute  to  the  research  and 
development  activities  in  any  measurable 
way.  In  this  case,  the  cost  of  the  conference 
fecility  must  be  excluded  from  the  amount  of 
intangible  development  costs. 

Example  2.  U.S.  Parent  (USP)  and  Foreign 
Subsidiary  (FS)  enter  into  a  qualified  cost 
sharing  arrangement  to  develop  a  new 
device.  USP  and  FS  share  the  costs  of  a 
research  and  development  facility,  the    - 
salaries  of  researchers,  and  reasonable 
overhead  costs  attributable  to  the  project. 
USP  also  incure  costs  related  to  field  testing 
of  the  device,  but  does  not  include  them  in 
the  amount  of  intangible  development  costs 
of  the  cost  sharing  arrangement.  The  district 
director  may  determine  that  the  field  testing 
costs  are  intangible  development  costs  that 
must  be  shared. 

(e)  Anticipated  benefits— {"l)  Benefits. 
Benefits  are  additional  income 
generated  or  costs  saved  by  the  use  of 
covered  intangibles. 

(2)  Reasonably  anticipated  benefits. 
For  purposes  of  this  section,  a 
controlled  participant's  reasonably 
anticipated  benefits  are  the  aggregate 
benefits  that  it  reasonably  anticipates 
that  it  will  derive  from  covered 
intangibles. 

(f)  Cost  allocations— {1)  In  general. 
For  purposes  of  determining  whether  a 
cost  allocation  authorized  by  paragraph 
(a)(2)  of  this  section  is  appropriate  for  a 
taxable  year,  a  controlled  participant's 
share  of  intangible  development  costs 
for  the  taxable  year  under  a  quailed 
cost  sharing  arrangement  must  be 
compared  to  its  share  of  reasonably 
antidpated  benefits  imder  the 
arrangement.  A  controlled  partidpant's 
share  of  intangible  development  costs  is 
determined  under  paragraph  (f)(2)  of 
this  section.  A  controlled  participant's 
share  of  reasonably  antidpated  benefits 
under  the  arrangement  is  determined 
under  paragraph  (f)(3)  of  this  section.  In 


F<dM4> 


/  VoL  ao.  No.  244  7 


Wednesday.  December  20.  1995  /  Rules  em)  Regnktimu 


Federal  Register  /  Vol.  60.  No.  244  /  Wednesday.  December  20,  1995  /  Rules  and  Regulations  65561 


datiynrfning  wfcsihai  benefits  were 
raesoiubly  ant^peted.  it  may  be 
q^vpriate  to  ^cmpeie  actual  ben^ts 
to  antic^alad  beoMits.  as  desoibed  in 
paiMmdi  (fXskiv)  of  tbis  aectton. 

(2rSbaiv  ofmcaiffiih  devtiopment 
ccete   p)toy^isrtt/.AconteoBed 
parlidiMnt's  sHara  of  intangible 
davalspaMnt  cists  for  a  tajoble  ysar  is 
squd  to  its  int^ogibhidevslopiDent 
costs  ior  tbe  taitable  year  (as  defined  in 
paragv^ih  (d)  of  tbis  section),  divided 
by  tbe  sum  dPtbe  intsagible 
developmait  costs  fior  tbe  taxable  yesr 
(ss  defined  in  neiagmpb  (d)  of  tbis 
sectiaD)  of  all  tfce  ccntioUed 
participsnts. 

(ii)  Example.  Tbe  following  example 
illu^tes  this  psFsgrapb  (fl(2): 

Bamph.  (i)  MB.  Fuwat  (USP).  Ponign 
Sufasldiaiy  (FS).  ted  Usislatsd  Third  Party 
(UTP)  «il«  into  4  oost  •hariog  amagBOMnt 
to  dsvslop  Btw  afHlio  tachnology.  In  the  first 
ysar  of  ths  •nan^ment.  ths  oontreUsd 
paiticfaMiita  iaa3  $2,280,000  io  tha 
iataaglbla  davalebmat  ana,  all  of  which  is 
iacQnad  dlractlyllqr  USP.  In  the  firat  yaar. 
UTP  malna  a  S2S0.000  coat  aharing  paynwnt 
to  USP,  and  PS  makes  a  $000,000  coat 
sharing  pajnnent  |o  USP,  under  the  lanns  of 
dw  arrangement  For  that  yaar.  d»  intai^ihla 
devekipaient  coafe  bone  by  USP  ars 
$1^00,000  (iU  $42»O,00e  intaqgible 
develqanent  ooeto  directly  inamed.  minus 
die  coat  sharing  ipymenta  itreoeivea  of 
$230,000  from  irfP  and  $800,000  from  PS): 
die  intangible  deSek^Mnent  coats  home  Iv  PS 
an  SeoojOOO  (its  foat  sharing  payment):  uid 
the  intangible  de^ekipioent  coats  borne  by  all 
of  tbe  coittroUed  sertidpants  are  $2,000,000 
(the  sum  (rf  tbe  iiiangible  devekifMnent  costs 
bone  by  USP  and  PS  of  $1,200,000  and 
$a00M0.  raapacttvely).  Thus,  far  the  first 
year,  USPs  shaiebf  intangiUe  development 
coats  is  ao%  ($1  j|00,00olavidad  by 
$2  JOOjOOO).  and  rS's  share  of  intangible 
devolofmaDt  coslh  is  40%  ($800,000  divided 
by  $2,000,000).     , 

(ii)  Per  purpoeea  of  detanoiining  whether  a 
coat  allocation  au|hori»d  by  parwraph 
S  1.482-7(aK2)  is  approptiete  ibr  Se  first 
year,  Aedtetrict  oirector  must  compere 
U^s  and  PS's  shjsraa  of  imangibie 
development  coels  for  that  year  to  their 
dunes  of  teeeooebly  antkripated  benefits.  See 
panpaph  (f)(3)  o^  thia  sectton. 

(3)  Shan  of  r^atonabfy  anticipated 
benefits    (i)  In  ^enl.  A  contiolled 
poticipant's  share  of  reasonably 
sntictosted  benefits  under  a  qualified 
cost  uaring  arrangement  is  equal  to  its 
rsssooably  anticipated  benefits  (as 
defined  in  parasprapb  (a)(2)  of  diis 
ssction),  divided  by  the  sum  of  the 
reosonabiy  anticipated  benefits  (as 
defined  in  pani|rapb  (e)(2)  of  this 
section)  of  all  tbe  contiolled 
psitidpants.  Tim  anticipated  benefits  of 
sn  uncontrolledt  participant  will  not  be 
included  for  pufposes  of  determining 
secb  controlled  participant's  share  of 
anticipsted  benefits.  A  controlled 


peiticipent's  sbaie  of  reasonably 
sntidpeted  benefits  will  be  dbtennined 
using  tbe  moet  reliable  esdmate  of 
reesoaebly  anticipated  benefits,  bi 
detennining  whicb  rftwo  <g  moie 
available  eettanatas  is  most  relisble.  tbe 
quality  of  tbe  d^a  and  assumptions 
used  in  die  analysis  must  be  tsken  into 
account,  consistent  with  §  1.462- 
l(cX2Xii)  (Data  and  assumptions).  Tlius. 
die  relisbility  of  an  estbnate  will 
dqiend  largely  on  tbe  oompletfloess  and 
accuracy  of  the  data,  tbe  soumfaiess  of 
tbe  sssumptions,  and  tbe  relative  efhcts 
of  psiticukr  deficiencies  in  data  or 
assumptions  on  diffaient  estimates.  If 
two  estimates  are  equally  reliable,  no 
adjustment  should  be  made  based  on 
diffarences  in  the  resiihs.  The  following 
factors  will  be  peiticularly  relevsnt  in 
determining  the  reliability  of  an 
estimate  of  anticipated  benefits^ 

(A)  Tbe  reliabuhy  of  die  besis  used 
for  meesurlng  benefits,  as  described  in 
peFSgrapb  (fKSMii)  of  this  section:  and 

(B)  The  rsliabiUty  of  tbe  pro|ections 
used  to  estimste  benefits,  as  described 
injparagraph  (f)(3)(iv)  of  tbis  section. 

Ui)  Measure  of  benefits.  In  order  to 
estimate  a  controlled  participant's  share 
of  anticipated  benefits  from  covered 
intsngibW,  the  amount  of  benefits  that 
each  of  the  controlled  participants  is 
rsasonably  andcipated  to  derive  from 
covered  intangibfiBs  must  be  meesured 
cm  a  basis  that  is  consistmt  for  all  sudi 
participants.  See  paragra^  (f)(3Xiii)(E), 
Example  8.  of  this  section.  Anticipsted 
bmefits  are  meesured  either  on  a  direct 
basis,  by  refcience  to  estimated 
additional  income  to  be  generated  or 
costs  to  be  saved  by  the  use  of  covered 
intangibles,  <«  on  an  indirect  besis,  by 
reference  to  certain  measurements  that 
reasonably  can  be  assumed  to  be  related 
to  income  generated  or  costs  saved. 
Sttcb  indirect  bases  of  measurement  of 
anticipated  benefits  are  described  in 
paragnpb  (f)(3)(iii)  of  diis  section.  A 
controlled  {Moticipant's  anticipated 
benefits  must  be  measured  on  tbe  most 
reliable  basis,  wdietber  direct  or  indirect. 
In  determining  which  of  two  bases  of 
measurement  of  reesooably  anticipated 
benefits  is  most  reliable,  tbe  fectms  set 
forth  in  §  1.482-l(c)(2XU)  (Data  and 
assumptions)  must  be  taken  into 
account  It  normally  will  be  expected 
that  the  basis  that  provided  tbe  most 
reliaUe  estimate  fw  a  particular  year 
will  continue  to  provide  the  most 
reliable  estimato  in  subsequent  yeen, 
absent  a  material  change  in  the  fectors 
that  affect  tbe  reliability  of  the  estimate. 
Regardless  of  whether  a  direct  or 
indirect  basis  of  measurement  is  used, 
adjustments  may  be  required  to  account 
for  material  diffsrences  in  tbe  activities 
that  controlled  psrticipants  undertake  to 


exploit  their  interests  fri  covered 
JntangiMas.  See  Example  6  of  paragraph 
(f)(3)ftiiXB)  of  diis  section. 

(iii)  bidtect  bases  few  measuring 
anticipated  benefits.  bn^nAhtueskt 
meesuiing  antic^ieled  benefits  from 
participation  in  a  qualified  cost  abaring 
airugement  include  tbe  following: 

(A)  Units  used,  juoduotd  or  so/tf. 
Units  of  items  used,  produced  or  soldby 
eedi  controlled  participant  in  die 
business  activities  in  vdddi  covmed 
intangiMes  ere  exploited  may  be  used  as 
an  indirect  besis  rar  measuring  its 
anticipated  benefits.  Tbis  basis  of 
measurement  will  be  mi»e  reliable  to 
tbe  extent  tbet  eadi  controlled 
participant  is  expected  to  have  a  similar 
increase  in  net  profit  or  decrease  in  net 
loss  attributable  to  tbe  covered 
intangibles  per  unit  of  the  item  or  items 
used,  produced  or  sold.  This 
circumstance  is  most  likely  to  arise 
when  tbe  covered  intai^les  an 
exploited  by  tbe  controUed  perticipants 
in  tbe  use.  production  or  sab  of 
substantially  unifoim  items  under 
similar  economic  conditiais. 

(B)  Sales.  Sales  by  each  controlled 
participant  in  tbe  business  activities  in 
which  covered  intangibles  are  exploited 
may  be  uaed  as  an  indirect  basis  mt 
meesuring  its  sntidpeted  benefits.  Tbis 
basis  of  measurement  will  be  more 
reliable  to  the  extent  that  eedi 
controlled  participant  is  sjqiected  to 
have  a  simUar  increase  in  net  profit  or 
deaease  in  net  loss  attributabM  to 
covered  intangibles  pet  dollar  of  ssles. 
This  dicumstanoe  is  most  Ukety  to  srise 
if  tbe  costs  of  exploiting  covered 
intangibles  sre  not  subrtantial  relative  to 
the  revenues  generated,  or  if  tbe 
prindpel  effect  of  uring  covered 
intangibles  is  to  increese  tbe  controlled 
perticipants'  revenues  (e.g..  tbrougb  a 
price  premium  on  tbe  {xwlucts  tb^ 
sell)  without  affecting  their  costs 
substentially.  Sales  l^  each  controlled 
psrtkdpsnt  sre  unlikely  to  provide  a 
reliable  besis  far  meesuiing  benefits 
unless-eacb  controlled  participant 
operates  at  the.  same  market  leirel  (e.g., 
manufectuiing.  distribution,  ete.). 

(Q  Opaatiia  profit  Operating  profit 
of  eacb  controUmi  paiticipent  from  die 
activities  in  which  covered  intangibles 
are  exploited  may  be  used  as  an  indirect 
basis  for  messuring  its  anticipated 
benefits.  Tbis  besis  of  meesurement  will 
be  more  reliable  to  dw  extent  that  Such 
profit  is  largely  attributable  to  die  use  of 
covered  intangibles,  or  if  tbe  share  of 
profits  attributable  to  the  use  of  covued 
intangibles  is  expected  to  be  similar  for 
eacb  controlled  participant  This 
circumstance  is  most  likely  to  arise 
when  covered  intangibles  are  integral  to 
the  activity  that  generates  the  profit  and 


tbe  activity  could  not  be  carried  on  or 
would  goMrate  little  profit  without  use 
of  tbose  intangibles. 

P)  Otber  bases  /or  measuring 
anticipated  benefits.  Other  beses  for 
measuring  anticipated  benefits  may,  in 
some  dit^mstances,  be  appropriate,  but 
only  to  tbe  extent  that  there  is  esqMcted 
to  be  a  reasonably  identifiable 
relationsbip  between  tbe  basis  of 
meesurement  used  and  additional 
income  generated  or  costs  saved  by  tbe 
use  of  covered  intang^les.  For  example, 
a  division  of  costs  based  on  employee 
compensation  would  be  considered 
unreliable  unless  there  were  a 
relationship  between  the  amount  of 
compensatian  and  tbe  expected  income 
of  tbe  controlled  participants  from  tbe 
use  of  covered  intangibles. 

(E)  Examples.  Tbe  following  examples 
ilhistrete  tbis  paragraph  (f)(3)(iii): 

Example  1.  Poraign  Patent  (FP)  and  U.S. 
Subsidiary  (USS)  both  produce  a  feedstock 
for  the  manufecture  of  various  high- 
performance  plastic  products.  Producing  the  . 
foed^ock  rsquiies  luge  amounts  of 
electricity,  which  accounts  for  a  significant 
portion  of  its  production  cost.  FP  uid  USS 
enter  into  a  cost  sharing  arrangement  to 
develop  a  new  process  that  wUl  reduce  the 
amount  of  elecUidty  required  to  produce  a 
unit  of  the  feedstock.  FP  and  USS  currently 
both  incur  an  electaridty  coet  of  X%  of  its 
other  production  coats  and  rates  for  eacb  are 
expected  to  remain  similar  in  the  future.  How 
much  the  new  process,  if  it  is  successful,  will 
reduce  the  amount  of  electricity  required  to 
produce  a  imit  of  tbe  feedstock  is  uncertain, 
but  it  will  be  about  the  same  amount  for  both 
companies.  Therefore,  the  cost  savings  each 
company  is  expected  to  achieve  after 
impl^enting  the  .new  process  are  similar 
relative  to  the  total  amount  of  the  feedstock 
produced.  Under  the  cost  sharing 
snangement  PP  and  USS  divide  the  costs  of 
develojring  the  new  process  based  on  the 
units  of  the  feedstock  eech  is  anticipeted  to 
produce  in  the  future.  In  this  case,  units 
produced  is  the  most  reliable  basis  for 
meesuring  benefits  and  dividing  the 
intangible  development  costs  because  each 
participent  is  expected  to  have  a  similar 
decreese  in  costs  per  unit  of  the  feedstock 
produced. 

Example  2.  The  bets  are  the  same  as  in 
Example  1,  except  that  USS  pays  X%  of  iU 
other  intxiuction  costs  for  electricity  while 
PP  pays  2X%  of  its  other  production  costs. 
In  tnls  case,  units  produced  is  not  the  most 
reliabb  basis  for  meesuring  benefits  and 
dividing  tbe  intangible  development  costs 
becauae  the  perddpents  do  not  expect  to 
heve  a  similar  deciease  in  costs  p«r  unit  of 
the  feedstock  produced.  The  district  director 
determines  that  the  most  reliable  measure  of 
benefit  shares  may  be  beaed  qp  units  of  the 
feedstock  produced  if  FP's  units  are  weighted 
relative  to  USS'  units  by  a  fector  of  2.  This 
reflects  the  feet  that  FP  pays  twice  as  much 
as  USS  as  a  percentage  of  its  other 
production  coats  for  electridty  and, 
therefoae,  FFs  savings  per  unit  of  the 


feedstock  would  be  twice  USS's  savings  from 
any  new  process  eventually  developed. 

Examples.  Tbe  fects  are  the  same  as  in 
Bxamfie  2.  except  that  to  supply  die 
puticular  needs  of  the  U.S.  maiket  USS 
manu&ctures  the  fsedstock  writh  somewhat 
different  properties  than  FP's  fsedstock.  This 
requires  USS  to  onploy  a  somewhat  diSsrent 
production  process  thui  does  FP.  Becauae  of 
this  difiisrenoe,  it  will  be  more  costly  for  USS 
to  adopt  any  new  raocess  that  may  be 
developed  tmder  me  cost  sharing  ameement 
In  this  case,  imits  produced  is  not  the  most 
reliable  besis  for  meesuring  benefit  shares.  In 
order  to  reliably  detannine  benefit  shares,  the 
district  director  ofbets  tbe  reesonably 
anticipated  costs  of  adopting  the  new  process 
against  the  reasonably  anticipeted  total 
savings  in  electricity  costs. 

Example  4.  U.S.  Parent  (USP)  and  Foreign 
Subsidiaiy  (FS)  enter  into  a  cost  sharing 
arrangement  to  develop  new  anesthetic 
drugs.  USP  obtains  the  right  to  use  any 
resulting  petent  in  the  U.S.  market,  and  PS 
obtains  the  right  to  use  the  patent  in  the 
European  market.  USP  and  FS  divide  cosU 
on  the  basis  of  antidpate^  operating  profit 
from  each  patent  under  development.  USP 
anticipates  that  it  will  receive  a  much  higher 
profit  than  PS  per  unit  sold  because  drug 
prices  are  imcontrolled  in  the  U.S.,  wherees 
drug  prices  are  regulated  in  many  Europeen 
countries.  In  this  case,  the  omtrolled 
taxpayers'  basis  for  meesuring  benefits  is  the 
most  reliable. 

Example  5.  (i)  Foreign  Parent  (FP)  and  U.S. 
Subsidiary  (USS)  both  manufecture  and  sell 
Certilizers.  "They  enter  into  a  cost  sharing 
arrangement  to  develop  a  new  pellet  form  of 
a  common  agricultural  Cartilizer  that  is 
currently  available  only  in  pwwder  form. 
Under  the  cost  sharing  arrangement.  USS 
obtains  the  rights  to  produce  and  sell  the  new 
form  of  fertilizer  for  the  U.S.  market  while  FP 
obtains  the  ri^ts  to  produce  and  sell  the 
fertilizer  for  the  rest  of  the  world.  The  costs 
of  developing  the  new  form  of  fertilizer  are 
divided  on  the  basis  of  the  anticipated  sales 
of  finrtilizer  in  the  participants'  respective 
markets. 

(ii)  If  the  research  and  development  is 
successful  the  pellet  form  will  deliver  the 
fertilizer  more  efficiently  to  crops  and  less 
fertilizer  will  be  required  to  achieve  the  same 
efiisct  on  crop  growth.  7^  piellet  form  of 
fertilizer  can  be  expected  to  sell  at  a  price 
.  premium  over  the  powder  form  of  fertilizer 
besed  on  the  savings  in  the  amount  of 
fertilizer  that  needs  to  be  used.  If  the  research 
and  development  is  successful,  the  costs  of 
producing  pellet  fertilizer  are  expected  to  be 
approximately  the  same  as  the  costs  of 
producing  powder  fertilizer  and  the  same  for 
both  FP  and  USS.  Both  FP  and  USS  operate 
at  approximately  the  same  market  levels, 
selling  their  fsrtilizers  largely  to  independent 
distributors. 

(iii)  In  this  case,  the  controlled  taxpayers' 
besis  for  measuring  benefits  is  the  most 
reliable. 

Example  6.  The  fects  are  the  same  as  in 
Example  5,  except  that  FP  distributes  itt 
fertilizers  directly  while  USS  sells  to 
independent  distributors.  In  this  case,  sales 
of  USS  and  FP  are  not  the  most  reliable  basis 
for  measuring  benefits  unless  adjustments  are 


made  to  account  for  the  difference  in  market 
levels  at  which  the  sales  occur. 

Example  7.  Foreign  Parent  (PP)  and  U.S. 
Subsidiary  (USS)  enter  into  a  cost  sharing 
arrengement  to  develop  materials  thM  Mrill  be 
used  to  train  all  new  entry-level  employees. 
FP  and  USS  determine  that  the  new  materials 
frill  save  ^>proxiinately  ton  hours  of  training 
time  per  employee.  Because  their  entry-level 
employees  are  paid  on  differing  wage  scales, 
PP  and  USS  decide  that  they  should  not 
divide  costs  based  on  the  number  of  entry- 
level  employees  hired  by  eech.  Rather,  they 
divide  costo  based  on  compensation  paid  to 
the  entry-level  employees  hired  by  each.  In 
this  case,  the  basis  used  for  meesuring 
benefits  is  the  most  reliable  because  there  is 
a  dired  relationship  between  compensation 
paid  to  new  entry-level  employees  and  costs 
saved  by  FP  and  USS  from  tbe  use  of  the  new 
training  matnials. 

Example  8.  U.S.  Parent  (USP),  Foreign 
Subsidiary  1  (FSl)  and  Foreign  Subsidiary  2 
(FS2)  enter  into  a  cost  sharing  arrangement 
to  develop  computer  software  that  each  will 
market  and  install  on  customers'  computer 
systems.  The  participants  divide  costs  on  the 
basis  of  projected  sales  by  USP.  FSl,  and  FS2 
of  the  software  in  their  respective  geographic 
areas.  However,  FSl  plans  for  sound  business 
reasons  not  only  to  sell  but  also  to  license  the 
software,  and  FSl's  licensing  income  (which 
is  a  percentage  of  the  licensees'  sales)  is  not 
counted  in  the  projected  benefits.  In  this 
case,  the  basis  used  for  measuring  the 
benefits  of  each  participant  is  not  the  most 
rsliable  because  all  of  the  benefits  received 
by  participants  are  not  taken  into  account.  In 
order  to  reliably  determine  benefit  shares, 
FSl's  projected  benefits  from  licensing  must 
be  induded  in  the  measurement  on  a  basis 
that  is  the  same  as  that  used  to  measxire  ita 
own  and  the  other  partidpants'  projeded 
benefiU  from  sales  (e.g..  all  participanU 
might  measure  their  benefits  on  the  besis  of 
operating  profit). 

(iv)  Projections  used  to  estimate 
anticipated  benefits — (A)  In  general. 
The  reliability  of  an  estimate  of 
antidpated  benefits  also  depends  upon 
tbe  reliability  of  projections  used  in 
maiung  the  estimate.  Projections 
requireid  for  this  purpose  generally 
include  a  determination  of  tbe  time 
period  between  tbe  inception  of  the 
research  and  development  and  the 
receipt  of  benefits,  a  projection  of  the 
time  over  which  benefits  wiU  be 
received,  and  a  projection  of  the  benefits 
anticipated  for  each  year  in  which  it  is 
antidpated  that  the  intangible  will 
generate  benefits.  A  projection  of  the 
relevant  basis  for  measuring  anticipated 
benefits  may  require  a  projection  of  the 
fectors  that  underlie  it.  For  example,  a 
projection  of  operating  profits  may 
require  a  projection  of  sales,  cost  of 
sales,  operating  expenses,  and  other 
factors  that  affect  operating  profits.  If  it 
is  anticipated  that  there  wiU  be 
significant  variation  among  controlled 
participants  in  the  timing  of  their 
receipt  of  benefits,  and  consequentiy 
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benefit  shares  aiwexpectsd  to  vaiy 
sigmficantlv  overthe  years  in  vMch 
benefits  ttriU  be  received,  it  may  be 
necessary  to  use  tbe  present  rfiawmnM 
value  nf  the  inojepted  benefits  to 
rsliably  delnmin^  each  controlled 
participant's  sfaaif  of  those  benefits.  If  it 
is  not  anticipated  Ithat  benefit  shares 
will  signifiontly  Change  over  time, 
current  annual  benefit  shares  may 
provide  a  reliablejproiectioD  of 
anticipated  benefilt  shares.  This 
circumstance  is  most  likely  to  occur 
when  the  cost  shaHng  arrangement  is  a 
long-twrn  airangefuent,  the  anangement 
covers  a  wide  varlaty  of  intangibles,  the 
compoaltimi  of  th^  covered  intangibles 
is  unlikely  to  cha4ge.  the  covered 
intangibles  are  un|Dwly  to  generate 
unusual  profits.  a«d  each  controlled 
participant's  shar<  of  the  market  is 
stable.  I  V 

(B)  Uhre/Zob/e  fio/ections.  A 
significadt  divergence  between 
profected  benefit  fiares  and  actual 
benefit  shares  may  indicate  that  the 
projections  were  njot  reliable.  In  such  a 
case,  the  district  director  may  use  actual 
benefits  as  the  mo#t  reliable  meesure  of 
anticipated  benefits.  If  benefits  are 
projected  over  a  period  of  years,  and  the 
projections  for  initial  years  of  the  period 
prove  to  be  unreliable,  this  may  indicate 
that  the  pn^ections  for  the  remaining 
years  of  the  period  are  also  unreliable 
and  thus  should  be  adjusted.  Projections 
will  not  be  considered  imreliable  besed 
on  a  divergence  between  a  controlled 
participant's  projected  benefit  share  and 
actual  benefit  shart  if  the  amo^t  of 
such  divergence  for  every  controlled 
participant  is  less  Ctan  or  equal  to  20% 
of  the  partidpanfa  projected  benefit 
share.  Further,  the  idistrict  director  will 
not  make  an  allocation  based  on  such 
divetgence  if  the  dlffraence  is  due  to  an 
extraordinary  eveiA,  beyond  the  control 
of  the  participants.' that  could  not 
reasonably  have  been  anticipated  at  the 
time  that  costs  were  shared.  For 
purposes  of  this  paragraph,  all 
controlled  partidp^ts  ^t  are  not  U.S.' 
perscms  will  be  treated  as  a  single 
controlled  partidp^t.  Therefore,  an 
adjustment  based  eta  an  unreliable 
projection  will  be  made  to  the  cost 
shaies  of  foreign  controlled  partidpants 
only  if  there  is  a  matching  adjustment 
to  the  cost  shares  of  controlled 
partidpants  that  aie  U.S.  persons. 
Nothing  in  this  paragraph  (D(3)(iv)(B) 
will  prevent  the  diftarict  director  from 
making  an  allocatidn  if  the  taxpayer  did 
not  use  the  most  reliable  basis  for 
measuring  antidpa^ed  benefits.  For 
example,  if  the  tax^yer  measures 
antidpated  benefit|  based  on  units  sold, 
and  the  district  director  determines  that 


Fadaral  Regialar  /  Vol.  60.  No.  244  /  Wednesday,  December  20.  1995  /  Rules  and  Regulations  65563 


another  bests  is  more  relidile  for 
measuring  antidpated  benefits,  then  the 
fod  that  actual  units  sold  were  within 
20%  of  the  i»ojected  unit  saks  will  not 
piedude  an  allocation  under  this 
secticm. 

(C)Foreigii-to-/br«!tgn  adjusbnents. 
Notwithstanding  the  limitations  on 
adjustments  provided  in  paragraph 
(f)(3)(iv)(B)  of  this  section,  adjustments 
to  cost  shaies  based  on  an  unreliable 
projection  also  may  be  made  solely 
unong  foreign  controlled  partidpants  if 
the  variation  between  adual  and 
projected  benefits  has  the  eCfed  of 
subetantiaUy  reducing  U.S.  tax 

(D)  Examples.  Thefollowing 
examples  illustrate  this  paragraph 
(f)(3Kiv):  ^  " 

Example  1.  (i)  Foreign  Parant  (FP)  and  U.S. 
Subsidiary  (USS)  enter  into  ■  coct  tliaring 
arrangement  to  develop  a  new  car  model.  The 
participanu  plan  to  cpend  four  years 
developing  the  new  model  and  {our  year* 
producing  and  selling  the  new  model.  USS 
and  FP  project  total  sales  of  $4  billion  and 
$2  billion,  respectively,  over  the  planned 
four  years  of  expbitatioD  of  the  new  model 
Cost  shaies  are  divided  for  each  year  based 
on  projected  total  saks.  Therefore,  USS  bears 
eeVi%  of  each  year's  intangible  development 
cosu  and  FP  brars  33>A%  of  such  cosu. 

(ii)  USS  typically  begins  producing  and 
selling  new  car  models  a  year  alter  FP  begins 
producing  and  selling  new  car  models.  The 
district  director  determines  that  in  order  to 
reflect  USS'  one-year  lag  in  introducing  new 
car  models,  a  more  reliable  projection  of  each 
participant's  share  of  benefits  would  be  based 
on  a  projection  of  all  four  years  of  sales  for 
each  participant,  disco'unted  to  present  value. 

Example  2.  U.S.  Parent  (USP)  and  Foreign 
Subsidiary  (FS)  enter  into  a  cost  sharing 
amngament  to  develop  new  and  improved 
housdwld  cleaning  products.  Both 
participants  have  sold  household  cleaning 
products  for  many  years  and  have  stable 
market  shares.  The  products  under 
development  are  unlikely  to  produce  unusual 
profits  for  either  participant  The  participants 
divide  costs  on  the  basis  of  each  participant's 
current  sales  of  household  cleaning  products. 
In  this  case,  the  participants'  foture  benefit 
shares  are  reliably  projected  by  current  sales 
of  cleaning  products. 

Example  3.  The  £acts  are  the  same  as  in 
Example  2.  except  that  FS's  market  share  is 
rapidly  expanding  because  of  the  business 
failure  of  a  competitor  in  its  gaographic  area. 
The  district  director  determines  that  the 
participants'  future  benefit  shares  are  not 
reliably  projected  by  current  sales  of  cleaning 
producto  and  that  FS's  benefit  projections 
should  take  into  account  its  growth  in  sales. 

Example  4.  Foreign  Parent  (FP)  and  U.S. 
Subsidiary  (USS)  enter  into  a  cost  sharing 
arrangement  to  develop  synthetic  fertilizers 
and  insecticides.  FP  and  USS  share  costs  on 
the  basis  of  each  participant's  current  sales 
of  fertilizers  and  insecticides.  The  market 
shares  of  the  participants  have  been  stable  for 
fertilizers,  but  FP's  market  share  for 
insecticides  has  been  expanding,  llie  district 
director  determines  that  the  participants' 


prajectiona  of  benefit  shares  are  reliable  with 
regard  to  fertUiasts,  but  not  reliable  with 
regard  to  hiaectkides:  a  mote  reiiahle 
prelection  of  benefit  shares  would  take  into 
account  the  expending  market  share  for 
inaectiddes. 

Esamph  5.  U.S.  Parent  (USP)  and  Foreign 
Subaidiary  (FS)  enter  hito  a  cost  sharing 
arraogement  to  develop  new  food  products, 
dividing  costs  on  the  basis  of  projected  sales 
two  years  in  the  future,  hi  year  1,  USP  and 
FS  prefect  that  dieir  sales  in  year  3  will  be 
equal,  and  they  divide  costs  accordingly.  la 
year  3,  the  district  director  examines  the 
partidpants'  method  for  dividing  costs.  USP 
and  FS  actually  accounted  for  42%  and  58% 
of  total  sales,  respectively.  The  district 
director  agrees  that  sales  two  years  in  the 
future  provide  a  reliable  basis  far  estimating 
bmefit  shares.  Because  the  difhrances 
batvreen  USP's  and  FS's  actual  and  projected 
benefit  shares  are  less  than  20%  of  their 
projected  benefit  shares,  the  projection  of 
ruture  benafite  for  year  3  is  reliable. 

Example  6.  The  facte  are  the  same  as  in 
Example  5,  except  that  the  in  year  3  USP  and 
FS  actually  accounted  for  35%  and  65%  of 
total  sales,  respectively.  The  divergence 
between  USP's  projected  and  actual  benefit 
sharss  is  greater  than  20%  of  USP's  projected 
benefit  share  and  is  not  due  to  an 
extraordinary  event  beyond  the  control  of  the 
partidpante.  The  district  director  concludes 
that  the  projection  of  antidpated  benefit 
shares  was  unreliable,  and  uses  actual 
benefite  as  the  basis  for  an  adjustment  to  the 
cost  shaies  borne  by  USP  and  FS. 

Example  7.  U.S.  Parent  (USP),  a  U.S. 
oorpotation,  and  ite  foreign  subsidiary  (FS) 
enter  a  coat  sharing  arrangement  In  year  1.' 
They  project  that  £ey  will  begin  to  receive 
benefits  from  covered  intangibles  in  years  4 
through  6,  and  that  USP  will  receive  60%  of 
total  benefiu  and  FS  40%  of  total  benefits. 
In  years  4  through  6,  USP  and  PS  actually 
receive  50%  each  of  the  total  benefits.  In 
evaluating  the  reliability  of  the  participants' 
projections,  the  district  director  compares 
these  actual  benefit  shares  to  the  projected 
benefit  shares.  Although  USP's  actual  benefit 
share  (50%)  is  within  20%  of  its  projected 
benefit  share  (60%),  FS's  actual  benefit  share 
(50%)  is  not  within  20%  of  its  projected 
benefit  share  (40%).  Based  on  this 
-  discrepancy,  the  district  director  may 
concliide  that  the  participants'  projections 
were  not  reliable  and  may  use  actual  benefit 
shares  as  the  basis  for  an  adjustment  to  the 
cost  shares  borne  by  USP  and  PS. 

Example  8.  Three  controlled  taxpayers, 
USP,  PSl  and  FS2  enter  into  a  cost  sharing 
arrangement  FSl  and  FS2  are  foreign.  USP 
is  a  United  States  corporation  that  controls 
all  the  stock  of  FSl  and  FS2.  The  participants 
project  that  they  will  share  the  totel  benefits 
of  the  covered  intangibles  in  the  following 
percentages:  USP  50%;  FSl  30%;  and  FS2 
20%.  Actual  benefit  shares  are  as  follows: 
USP  45%;  FSl  25%;  and  FS2  30%.  In 
evaluadng  the  reliability  of  the  participante' 
projections,  the  district  director  compares 
these  actual  benefit  shares  to  the  projected 
benefit  shares.  For  this  purpose,  FSl  and  FS2 
are  treated  as  a  single  participant  The  actual 
benefit  share  received  by  USP  (45%)  is 
within  20%  of  iu  projected  benefit  share  ' 


(50%).  bi  addition,  the  non-US  peitidpante' 
actual  benefit  share  (55%)  is  also  witUn  20% 
of  their  protected  benefit  shaie  (50%). 
Therefore,  die  district  director  ocmdudes  that 
the  partidpante'  projections  of  future  benefite 
were  raliahle,  deq>ite  the  tect  that  FS2's 
actual  benefit  share  (30%)  te  not  writhin  20% 
of  ite  projected  benefit  shaie  (20%). 

Example  9.  The  facte  are  the  same  as  in 
Examfde  8.  In  addition,  the  district  director 
deteimines  that  FS2  has  significant  operating 
losses  and  has  no  — "'"g*  and  profite,  and 
that  FSl  te  profitable  and  has  earnings  and 
pnrflte  Based  on  dl  the  evidence,  the  district 
diiector  oonchides  that  the  participante 
airaagsd  that  FSl  would  bear  a  laign  cost 
riiars  than  q>piopriato  in  order  to  raduoe 
FSl's  aemings  and  profite  and  thereby 
reduce  indusions  USP  otlieiwise  would  be 
deemed  to  have  on  eocount  of  FSl  under 
subpart  F.  Pursuant  to  §  1.482-7  (fK3)(iv)(Q, 
the  distrid  dinctor  may  malce  an  adjustment 
soleW  to  the  cost  shares  borne  by  FSl  and 
FS2  because  FS2's  projection  of  future 
benefite  was  unreliable  and  the  variation 
between  actual  and  projected  benefite  had 
the  eSsct  of  substantially  reducing  USP's 
U.S.  income  tax  liability  (on  account  of  FSl 
subpart  F  tauxxne). 

Example  10.  (iXA)  Foreign  Parent  (FP)  and 
U.S.  Sumldiaiy  (USS)  enter  into  a  cost 
thertng  arrangsnient  in  1996  to  develop  a 
new  treatment  far  baldness.  USS's  interest  in 
any  treatment  developed  is  the  right  to 
produce  and  sell  the  treatment  in  the  U.S. 
mariwt  while  FP  retains  rights  to  produce 
and  sell  the  treatment  in  the  rest  of  the 
world.  USS  and  FP  measure  their  anticipated 
benefite  from  the  cost  sharing  arrangement 
based  on  their  respective  projected  future 
sales  of  the  baldness  treatment.  The 
following  sales  projections  are  used: 

Sales 

pn  rnHona  d  dollars] 


detemiined  to  ha  approximately  $154.4 
million  ibr  USS  and  $158.9  million  far  FP. 
On  this  basis  USS  and  FP  are  {Mojected  to 
obtain  approximately  49.3%  and  50.7%  of 
the  ben^t,  respectively,  and  the  ooste  of 
developing  the  baldness  treatment  are  shared 
aococdlngly. 

(iii)  (A)  In  the  year  2002  die  district 
director  examines  the  cost  sharing 
anangement  USS  and  FP  have  obtained  the 
fallowing  sales  resulte  through  the  year  2001: 


Sales 

[In  fiMona  d  doHar^ 


Sales 

\jHi  tnHons  o(  doRai^ 

Yeer 

USS 

FP 

1097 

1996  .    

1996 

0 
17. 
25 
38 

39 

17 
35 

41 
41 

2001  

41 

Year 

USS 

FP 

1097 

1996 " 

5 
20 
30 
40 
40 
40 
40 
20 
10 

5 

10 
20 

1 999 

2000  .~~..~ 

2001  

2U02  .~— ~...~~~-~— ....~ 

2003 v.. 

30 
40 
40 
40 
40 
20 

2005 ^...«....... 

10 
5 

(B)  fa  1997,  the  first  year  of  sales,  USS  is 
projected  to  have  lower  sales  than  FP  due  to 
lags  in  U.S.  regulatory  approval  for  the 
baldness  treatment.  In  each  subsequent  year 
USS  and  FP  are  projected  to  have  equal  sales. 
Sales  are  projected  to  build  over  the  first 
three  years  of  the  period,  level  off  for  several 
years,  and  than  decline  over  the  final  years 
of  the  period  as  new  and  improved  baldness 
tieatmente  reach  the  market. 

(ii)  To  account  for  USS's  lag  in  sales  in  the 
first  year,  the  present  discounted  value  of 
sales  over  the  period  te  used  as  the  basis  for 
measuring  benefits.  Based  on  the  risk 
associated  with  this  venture,  a  discount  rate 
of  10  percent  is  selected.  The  present  • 
discounted  value  of  projected  sales  is 


(B)  USS's  sales  initially  grew  more  slowly 
tiian  projected  while  FP's  sales  grew  more 
quickly,  fa  each  of  the  first  three  years  of  the 
period  the  share  of  totel  sales  of  at  least  one 
of  the  parties  diverged  by  over  20%  from  iu 
projected  share  of  rales.  However,  by  the  year 
2001  both  parties'  sales  had  leveled  off  at 
approximately  their  projected  values.  Taking 
mto  account  thte  leveling  off  of  sales  and  all 
the  facte  and  circumstances,  the  district 
director  determmes  tiiat  it  te  appropriate  to 
use  the  original  projections  for  the  remaining 
yeers  of  sales.  Combfaing  the  actual  results 
through  the  year  2001  with  the  projections 
for  subsequent  years,  and  using  a  discount 
rate  of  10%,  the  present  discounted  value  of 
sales  is  approximately  $141.6  million  for 
USS  and  $187.3  million  for  FP.  This  result 
implies  that  USS  and  FP  obtefa 
approximately  43.1%  and  56.9%, 
respectively,  of  the  antidpated  benefite  from 
the  baldness  treatment  Because  these  benefit 
shares  are  within  20%  of  the  benefit  shares 
calculated  based  on  the  original  sales 
projections,  the  district  director  determines 
that,  based  on  the  difference  between  actual 
and  projected  benefit  shares,  the  original 
projections  were  not  unreliable.  No 
adjustment  is  made  based  on  the  difference 
betMreen  actual  and  projected  benefit  shares. 

Example  Jl.(i)  The  facts  are  the  same  as 
m  Example  10,  except  that  the  actual  sales 
resulu  through  the  year  2001  are  as  follows: 

Sales 

pn  millions  d  donars] 


Yev 

USS 

FP 

2002 

2003 • 

2004 

2006 .~. ~ — 

36 

36 
18 

9 

4.5 

55 
56 

28 

14 

7 

Year 

USS 

FP 

1997 

1998 

logg    

0 
17 
25 
34 
36 

17 
35 
44 

2000 ••• 

2001  

54 
55 

(ii)  Based  on  the  discrepancy  between  the 
projections  and  the  actual  results  and  on 
consideration  of  all  the  facte,  the  district 
director  determmes  tiiat  for  the  remaining 
years  the  following  sales  projections  are  more 
reliable  than  {be  original  projections: 


(iii)  Cranbining  the  actual  resulte  through 
the  yeer  2001  witii  the  projections  for 
subsequent  years,  and  usiiig  a  discount  rate 
of  10%,  the  present  discounted  value  of  sales 
te  approximately  $131.2  million  for  USS  and 
$229.4  million  few  FP.  This  result  implies 
that  USS  and  FP  obtain  approximately  35.4% 
and  63.6%,  respectively,  of  the  anticipated 
benefits  bam  the  baldness  treatment  These 
benefit  shares  diverge  by  greater  tiian  20% 
from  the  benefit  shues  calculated  based  on 
the  original  sales  projections,  and  the  district 
director  determmes  that,  based  on  the 
difference  between  actual  and  projected 
benefit  shares,  the  original  projections  were 
unreliable.  The  district  director  adjusts  cosu 
shares  for  each  of  the  taxable  years  under 
examination  to  conform  them  to  the 
recalculated  shares  of  anticipated  benefits. 

(4)  Timing  of  allocations.  If  the 
distrid  diredor  reallocates  costs  under 
the  provisions  of  this  paragraph  (f),  the 
allocation  must  be  refleded  for  tax 
ptuposes  in  the  year  in  which  the  cosU 
were  incurred.  When  a  cost  sharing 
payment  is  owed  by  one  member  of  a 
qualified  cost  sharing  arrangement  to 
another  member,  the  distrid  diredor 
may  make  appropriate  allocations  to 
refled  an  arm's  length  rate  of  interest  for 
the  time  value  of  money,  consistent 
with  the  provisions  of  §  1.482-2(a) 
(Loans  or  advances). 

(g)  Allocations  of  income,  deductions 
or  other  tax  items  to  reflect  transfers  of 
intangibles  (buy-in}— i'^)  In  general.  A 
controlled  partidpant  that  makes 
intangible  property  available  to  a 
qualified  cost  sharing  arrangement  will 
be  treated  as  having  transferred  interests 
in  such  property  to  the  other  controlled 
participants,  and  such  other  controlled 
participants  must  make  buy-in 
payments  to  it,  as  provided  in  paragraph 
(g)(2)  of  this  section.  If  the  other 
controlled  participante  fail  to  make  such 
payments,  the  distrid  diredor  may 
make  appropriate  allocations,  under  the 
provisions  of  §§  1.482-1  and  1.482-4 
through  1.482-6.  to  refled  an  arm's 
length  consideration  for  the  transferred 
intangible  property.  Further,  if  a  group 
of  controlled  taxpayers  participates  in  a 
qualified  cost  sharing  arrangement,  any 
diange  in  the  controlled  i>articipante' 
interests  in  covered  intangibles,  whether 
by  reason  of  entry  of  a  new  participant 
or  otherwise  by  reason  of  transfers 
(including  deemed  transfers)  of  intereste 
among  existing  partidpants,  is  a  transfer 
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of  intangible  prajper^,  and  the  district 
diiectw  may  make  appropriate 
aUocatkms,  under  tin  provision*  of 
S$  1.482-1  and  i482-4  through  1.482- 
6.  to  reflect  an  aim's  length 
consideration  fof  the  transfer.  See 
pang^pha  (g)  (a|).  (4).  and  (5)  of  this 
section.  Paragraj^h  (|p(6)  of  this  section 
provides  rules  fo^  aMrigniiig  unassigned 
interests  under  a  qualified  cost  sharing 

AnftMflMnflnt'.        ■ 


(2)  Pn-existin^  intangibles.  If  a 
controlled  pertiapant  nuJces  pre- 
existing intangifafe  propeity  in  which  it 
owns  an  intwest^vailMde  to  othn 
controlled  participants  far  purposes  of 
reeeaich  in  the  iiltangible  develoimient 
area  under  a  qualified  cost  shntag 
arrangement,  theli  aadi  such  other 
controlled  parfidpent  must  make  a  buy- 
in  payment  to  die  owner.  Tlie  buy-in 
payment  by  eachjsuch  other  controlled 
participant  is  th^  aim's  length  charge  far 
the  use  of  the  intangible  under  the  rules 
of  §§  1.482-1  and  1482-4  through 
1.482-6.  muhipUed  by  the  controlled 
peitidpant's  shaie  of  reasonably 
anticipated  benefits  (as  defined  in 
paragraph  (f)(3)  qf  diis  section).  A 
controlisd  paitic(panf s  payment 
required  under  this  paragraph  (g)(2)  is 
deemed  to  be  redbced  to  the  extent  of 
any  payments  o«|ed  to  it  under  this 
para^ph  (gM2)  torn  other  controlled 
participants.  Each  payment  received  by 
a  pajree  vrill  be  treated  as  comii^  pro 
rata  ont  of  paymants  made  by  alf  payors. 
See  paragraph  (g)t8).  Example  4.  of  this 
section.  Sudi  payments  vrill  be  treated 
as  consideration  for  a  transfer  of  an 
interest  in  the  intangible  property  made 
available  to  the  qtialified  cost  sharing 
arrangonent  by  tke  payee.  Any  payment 
to  or  from  an  unctmtrolled  participant 
in  consideration  for  intangible  property 
made  available  ta  the  qualified  cost 
sharing  arrangement  vdll  be  shared  by 
the  controlled  paltidpants  in 
accordance  widi  flieir  shares  of 
reasonably  anticipated  benefits  (as 
defined  in  paragreph  (f)(3)  of  this 
section).  A  contrdUed  participant's 
payment  required  under  this  paragraph 
(g)(2)  is  deemed  to  be  reduced  by  such 
a  share  of  payments  owed  from  an 
unomtrolled  partf  dpant  to  the  same 
extent  as  by  any  payments  owed  from 
other  controlled  partidpants  under  this 
paragraph  (g)(2).  $ee  paragraph  (g)(8). 
Example  5,  of  this  section. 

(3)  New  contToBed  participant.  If  a 
new  controlled  psrtidpant  enters  a 
qualified  cost  sharing  arrangement  and 
acquires  any  inteSsst  in  the  covered 
intangibles,  then  (he  new  participant 
must  pay  an  arm'f  length  consideration, 
under  tlw  provisiens  of  §§  1.482-1  and 
1.482-4  through  1.482-6.  for  such 


interest  to  each  controlled  ^Motidpant 
from  whom  such  interest  was  acqidied. 

(4)  Controlled  participmt  relinquishes 
interests.  A  controlled  partidpant  in  a 
quali^ed  cost  *hanng  tnangement  may 
be  deemed  to  have  acquired  an  interest 
in  one  or  more  covered  intangibleB  if 
another  controlled  partidpant  tranafeis. 
abandons,  or  othorwiae  reuncpdslieB  an 
interest  under  the  anangammt;  to  the 
benefit  of  the  first  partidpant.  If  such  a 
relinquishment  occurs,  the  partidpant 
relinquishing  the  interest  nHist  receive 
an  arm's  length  consideration,  under  the 
provisions  of  §$  1.482-1  and  1.482-4 
through  1.482->«,  far  its  interest.  If  the 
controlled  partidpant  that  has 
relinquished  its  interest  subsequenUy 
uses  that  interest,  then  that  participant 
must  pay  an  arm's  length  consideration, 
under  the  provisions  of  §§  1.482-1  and 
1.482-4  through  1.482-6,  to  the 

controlled  pertidpant  that  acquired  the 
interest. 

(5)  Conduct  inconsistent  with  the 
terms  of  a  cost  sharing  arrangonent  If, 
after  any  cost  allocations  authorized  by 
paragraph  (a)(2)  aiihis  section,  a 
controlled  partidpant  bean  costs  of 
intangible  development  that  over  a 
period  of  years  are  consistently  and 
materially  greater  or  lesser  than  its  share 
of  reasonably  antidpated  benefits,  then 
the  district  director  may  condude  that 
the  economic  substance  of  the 
arrangement  betwerai  the  controlled 
participants  is  inconsistent  with  the 
terms  of  the  cost  aharing  arrangement 
In  such  a  case,  the  district  director  may 
disregard  such  terms  and  impute  an 
agreement  consistent  with  the 
ccmtrolled  partidpants'  course  of 
conduct,  under  which  a  controlled 
participant  that  bore  a 
disproportionately  greater  share  of  costs 
received  additional  interests  in  covered 
intangibles.  See  §  1. 482-1  (d)(3)(ii)(B) 
(Identifying  contracttuil  terms)  and 

§  1.482-  4(f)(3)(ii)  (Identification  of 
owner).  Accordingly,  that  partidpant 
must  receive  an  arm's  length  payment 
from  any  controUed  partidpant  whose 
.  share  of  the  intangible  development 
costs  is  less  than  its  share  of  reasonably 
anticipated  benefits  over  time,  under  the 
provisions  of  §§  1.482-1  and  1.482-4 
tiirou^  1.482-6. 

(6)  Failure  to  assign  interests  under  a 
qualified  cost  sharing  arrangement.  If  a 
qualified  cost  sharing  arrangement  fails 
to  assign  an  interest  in  a  covered 
intangible,  then  each  controlled 
participant  will  be  deemed  to  hold  a 
share  in  such  interest  equal  to  its  share 
of  the  costs  of  developing  such 
intangible.  For  this  purpose,  if  cost 
shares  have  varied  materially  over  the 
period  during  which  such  intangible 
was  developed,  then  the^costs  of 


developiiu  the  intangible  must  be 
measiirad  by  their  jwesent  discounted 
value  as  of  the  date  when  the  &st  such 
costs  were  incuned. 

(7)  Form  <rf  consideration.  The 
ctmsideration  for  an  acquisition 
described  in  this  paragraph  (g)  may  take 
any  of  the  following  forms: 

(i)  Lump  sum  payments.  For  the 
treatment  of  lump  sum  paymentsi  see 
§  1.482-4(f)(S)  (Uunp  nun  paymenta); 

(ii)  btstalbnent  payments,  histallment 
payments  spread  over  the  period  of  use 
of  the  intangible  by  the  tnmsiinee.  with 
interest  calculated  in  eccordance  widi 
§  1.482-2(a)  (Loans  or  advances);  and 

(ill)  Royalties.  Royalties  or  other 
payments  contingent  on  the  use  of  the 
intangible  by  the  transferee. 

(8)  Examples.  The  following  examples 
illustrate  aUocatioos  described  in  this 
paragraph  (g): 

Example  1.  In  year  one.  four  members  of 
a  cootroUed  group  enter  into  a.cost  sharing 
arrangement  to  develop  a  commercially 
faasible  process  for  capturing  eneigy  firam 
nuclear  fusion.  Baaed  on  a  reliable  {Ro)ectlon 
of  their  future  benefits,  each  cost  sharing 
participant  bean  an  equal  share  of  the  costs. 
The  cost  of  developing  intangibles  tot  each 
participant  with  lespect  to  the  project  is 
appnudmately  SI  million  per  year.  In  year 
ten,  a  fifth  member  of  the  controlled  group 
joins  the  cost  «>i«r^ng  group  and  agrees  to 
bear  one-fifth  of  the  future  costs  in  exchange 
for  part  of  the  fourth  member's  territory 
reasonably  anticipated  to  yield  benefiu 
amounting  to  one-fifth  of  the  total  benefits. 
The  foir  market  value  of  intangible  property 
within  the  arrangement  at  the  time  the  fifth 
company  joins  the  arrangement  is  $45 
million,  lie  new  member  must  pay  one-fifth 
of  tliat  amount  (tlut  is,  $0  million  total)  to 
the  fourth  member  from  whcmi  it  acquired  its 
interest  in  covered  intangibles. 

Example  2.  U.S.  Subsidiary  iUSS),  Foreign 
Subsidiary  (FS)  and  Foreign  Pa/ent  (FP)  enter 
into  a  cost  sharing  arrangement  to  develop 
new  products  within  the  Group  X  product 
line.  USS  manufoctures  and  sells  Group  X 
products  in  North  America,  FS  manufacturas 
and  sells  Group  X  products  in  South 
America,  and  FP  manufactures  and  sells 
(koup  X  producte  in  the  rest  of  the  world. 
USS,  FS  and  FP  project  that  each  will 
manu&cture  and  sell  a  third  of  the  Group  X 
products  under  development,  and  they  share 
coats  on  the  basis  of  projected  sales  of 
manufactured  products.  When  the  new 
(koup  X  products  are  developed,  however, 
USS  ceases  to  manufectura  Group  X 
products,  and  FP  sells  ite  Group  X  products 
to  USS  for  resale  in  the  Nrath  American 
marlwt  USS  earos  a  return  on  its  resale 
activity  that  is  appropriate  given  its  function 
as  a  distributor,  but  does  not  earn  a  return 
attributable  to  exploiting  covered  intangibles. 
The  district  directs  determines  that  USS' 
share  of  the  costs  (one-third)  %vas  greater  than 
its  share  of  reas(Hiably  anticipated  benefits    ' 
(zero)  and  tlmt  it  has  transfiBiTed  an  interest 
in  the  intangibles  for  which  it  should  receive 
a  payment  from  FP.  whose  share  of  the 


Federal  Register  /  Vol.  60,  No.  244  /  Wednesday,  December  20,  1995  /  Rules  and  Regulations  65565 


intangible  development  costs  (one-third)  was 
less  than  its  share  of  reasonably  anticipated 
benefits  over  time  (two-thirds).  An  allocation 
is  made  under  8S  1.482-1  and  1.482-4 
through  1.482-6  from  FP  to  USS  to  recognize 
USS'  one-third  interest  in  the  intangibles.  No 
allocation  is  made  frcm  FS  to  USS  because 
FS  did  not  exploit  USS'  interest  in  covered 
intangibles. 

Example  3.  U.S.  Parent  (USP).  Foreign 
Subsidiary  1  (FSl),  and  Foreign  Subsidiary  2 
(FS2)  enter  into  a  cost  sharing  arrangement 
to  develop  a  cure  for  the  conunon  cold.  Costs 
are  shared  USP-50%.  FSl-40%  and  FS2- 
10%  on  the  basis  of  projected  units  of  cold 


medicine  to  be  produced  by  each.  After  ten 
years  of  research  and  development,  FSl 
withdraws  from  the  arrangement,  transferring 
its  interests  in  the  intangibles  under 
development  to  USP  in  exchange  for  a  lump 
sum  payment  of  SIO  million.  The  district 
director  may  review  this  lump  sum  payment, 
under  the  provisions  of  §  1.482-4(f)(5),  to 
ensure  that  the  amount  is  commensurate 
with  the  income  attributable  to  the 
intangibles. 

Example  4.  (i)  Four  members  A,  B,  C,  and 
D  of  a  controlled  group  form  a  cost  sharing 
arrangement  to  develop  the  next  generation 
technology  for  their  business.  Based  on  a 

|M  amount*  staM  in  X*^ 


reliable  projection  of  their  future  benefits,  the 
participants  agree  to  bear  shares  of  the  costs 
incurred  during  the  term  of  the  agreement  in 
the  following  percentages:  A  40%;  B  15%:  C 
25%;  and  D  20%.  The  arm's  length  charges, 
under  the  rules  of  §§  1.482-1  and  1.482-4 
through  1.482-6,  for  the  use  of  the  existing 
intangible  property  they  respectively  make 
available  to  the  cost  sharing  arrangement  are 
in  the  following  amounts  for  the  taxable  year: 
A  SOX;  B  40X;  C  30X;  and  D  30X.  The 
provisional  (before  offsets)  and  final  buy-in 
{>ayments/receipts  among  A,  B,  C,  and  D  are 
shown  in  the  table  as  follows: 


Payments 
Receipts  . 

Final 


<40> 
48 


•<21> 
34 


.13 


<37.5> 
22.5 


<15> 


<3a> 

24 


<6> 


(ii)  The  first  row/first  column  shows  A's 
provisional  buy-in  payment  equal  to  the 
product  of  lOOX  (sum  of  40X.  30X.  and  SOX) 
and  A's  share  of  anticipated  benefits  of  40%. 
The  second  row/firet  column  shows  A's 
provisional  buy-in  receipts  equal  to  the  sum 
of  the  producte  of  SOX  and  B's,  C's,  and  D's 
anticipated  benefits  shares  (15%,  25%,  and 
20%,  respectively).  The  other  entries  in  the 
first  two  rows  of  the  table  are  similarly 
computed.  The  last  row  shows  the  final  buy- 
in  receipts/payments  after  o%ets.  Thus,  for 
the  taxable  year,  A  and  B  are  treated  as 
receiving  the  8X  and  13X,  respectively,  pro 
rata  out  of  fiayments  by  C  and  D  of  15X  and 
6X,  respectively. 

Example  5.  A  and  B,  two  members  of  a 
controlled  group  form  a  cost  sharing 
arrangement  with  an  unrelated  third  party  C 
to  develop  a  new  technology  useable  in  their 
respective  businesses.  Based  on  a  reliable 
projection  of  their  future  benefits,  A  and  B 
agree  to  bear  shares  of  60%  and  40%, 
respectively,  of  the  costs  incurred  during  the 
term  of  the  agreement.  A  also  makes  available 
ite  existing  technology  for  purposes  of  the 
research  to  be  undertaken.  The  arm's  length 
charge,  under  the  rules  of  SS  1.482-1  and 
1.482-4  through  1.482-6,  for  the  use  of  the 
existing  technology  is  lOOX  for  the  taxable 
year.  Under  ite  agreement  with  A  and  B,  C 
must  make  a  specified  cost  sharing  payment 
as  well  as  a  payment  of  SOX  for  the -taxable 
year  on  account  of  the  pre-  existing 
intangible  property  made  available  to  the  cost 
sharing  arrangement.  B's  provisional  buy-in 
payment  (before  ofbete)  to  A  for  the  taxable 
year  is  40X  (the  product  of  lOOX  and  B's 
anticipated  benefits  share  of  40%).  C's 
payment  of  SOX  is  shared  provisionally 
between  A  and  B  in  accordance  with  their 
shares  of  reasonably  anticipated  benefite,  30X 
(SOX  times  60%)  to  A  and  20X  (SOX  times 
40%)  to  B.  B's  final  buy-in  payment  (after 
ofbets)  is  20X  (40X  less  20X).  A  is  treated  as 
receiving  the  70X  total  provisional  paymente 
(40X  plxis  30X)  pro  rata  out  of  the  final 
payments  by  B  and  C  of  20X  and  SOX, 
respectively. 


(h)  Character  of  payments  made 
pursuant  to  a  qualified  cost  sharing 
arrangement— -{1)  In  general.  Payments 
made  pursuant  to  a  qualified  cost 
sharing  arrangement  (other  than 
payments  described  in  paragraph  (g)  of 
this  section)  generally  will  be 
considered  costs  of  developing 
intangibles  of  the  payor  and 
reimbursements  of  the  same  kind  of 
costs  of  developing  intangibles  of  the 
payee.  For  purposes  of  this  paragraph 
(h),  a  controlled  participant's  payment 
required  under  a  qualified  cost  sharing 
arrangement  is  deemed  to  be  reduced  to 
the  extent  of  any  payments  owed  to  it 
imder  the  arrangement  from  other 
controlled  or  uncontrolled  participants. 
Each  payment  received  by  a  payee  will 
be  treated  as  coming  pro  rata  out  of 
payments  made  by  all  payors.  Such 
payments  will  be  applied  pro  rata 
against  deductions  for  the  taxable  year 
that  the  payee  is  allowed  in  connection 
with  the  qualified  cost  sharing 
arrangement.  Payments  received  in 
excess  of  such  deductions  vrill  be 
treated  as  in  consideration  for  use  of  the 
tangible  property  made  available  to  the 
qucdified  cost  sharing  arrangement  by 
the  payee.  For  purposes  of  the  research 
credit  determined  under  section  41,  cost 
sharing  payments  among  controlled 
participants  will  be  treated  as  provided 
for  intra-group  transactions  in  §  1.41- 
8(e).  Any  payment  made  or  received  by 
a  taxpayer  pursuant  to  an  arrangement 
that  the  district  director  determines  not 
to  be  a  qualified  cost  sharing 
arrangement,  or  a  payment  made  or 
received  pursuant  to  paragraph  (g)  of 
this  section,  will  be  subject  to  the 
provisions  of  §§  1.482-1  and  1.482-4 
through  1.482-6.  Any  payment  that  in 
substwce  constitutes  a  cost  sharing 


payment  will  be  treated  as  such  for 
purposes  of  this  section,  regardless  of  its 
characterization  under  foreign  law. 

(2)  Examples.  The  following  examples 
illustrate  this  paragraph  (h): 

Example  1.  U.S.  Parent  (USP)  and  its 
wholly  owned  Foreign  Subsidiary  (FS)  form 
a  cost  sharing  arrangement  to  develop  a 
miniature  widget,  the  Small  R.  Based  on  a 
reliable  projection  of  their  future  benefits. 
USP  agrees  to  bear  40%  and  FS  to  bear  60% 
of  the  costs  incurred  during  the  term  of  the 
agreement.  The  principal  costs  in  the 
intangible  development  area  are  operating 
expenses  incurred  by  FS  in  Country  Z  of 
lOOX  annually,  and  operating  expenses 
incurred  by  USP  in  the  United  States  also  of 
lOOX  annually.  Of  the  total  costs  of  200X. 
USP's  share  is  80X  and  FS's  share  is  120X. 
so  that  FS  must  make  a  payment  to  USP  of 
20X.  This  payment  will  be  treated  as  a 
reimbursement  of  20X  of  USP's  operating 
expenses  in  the  United  States.  Accordin^y. 
USP's  Form  1120  will  reflect  an  80X 
deduction  on  account  of  activities  performed 
in  the  United  States  for  purposes  of 
allocation  and  apportionment  of  the 
deduction  to  source.  The  Form  5471  for  FS 
will  reflect  a  lOOX  deduction  on  account  of 
activities  performed  in  Country  Z,  and  a  20X 
deduction  on  account  of  activities  performed 
in  the  United  States. 

Example  2.  The  facte  are  the  same  as  in 
Example  1,  except  that  the  lOOX  of  coste 
borne  by  USP  consist  of  5X  of  operating 
expenses  incurred  by  USP  in  the  United 
States  and  95X  of  fair  market  value  rental 
cost  for  a  facility  in  the  United  States.  The 
depreciation  deduction  attributable  to  the 
U.S.  facility  is  7X.  The  20X  net  payment  by 
FS  to  USP  will  first  be  applied  in  reduction    , 
pro  rata  of  the  SX  deduction  for  operating 
expenses  and  the  7X  depreciation  deduction 
attributable  to  the  U.S.  facility.  The  8X 
remainder  will  be  treated  as  rent  for  the  U.S. 
facility. 

(i)  Accounting  requirements.  The 
accoimting  requirements  of  this 
paragraph  are  that  the  controlled 
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participants  in  a  qualified  cost  sharing 
airangement  must  use  a  consistent 
method  of  accounting  to  measme  costs 
and  benefits,  and  must  translate  foreign 
cunendes  on  a  consistent  basis. 

(j)  Administrate  requirements— {1) 
In  general.  The  administrative 
requirements  of  tus  paragraph  consist 
of  the  documentation  requirements  of 
paragraph  (j)(2)  of  this  section  and  the 
reporting  requirements  of  paragraph 
(jK3)  of  this  section. 

(2)  AKrumentaaan.  A  controlled 
participant  must  fmintnin  sufficient 
documentation  toi  establish  that  the 
requirements  of  paragraphs  (b)(4)  and 
(cHl)  of  this  sectifD  have  be«i  met,  as 
well  as  the  additional  docvunentation 
specified  in  this  peragraph  (j)(2),  and 
must  provide  any  Budi  documentation 
to  the  Internal  Revenue  Service  within 
30  days  of  a  requeet  (unless  an 
extension  is  granted  by  the  district 
director).  Documents  necessary  to 
establish  the  following  must  also  be 
maintained — 

(i)  The  total  amount  of  costs  incurred 
pursuant  to  the  artanmment; 

(ii)  The  costs  bo^neby  each  controlled 
participant; 

(iii)  A  description  of  the  method  used 
to  determine  each  controlled 
participant's  sharq  of  the  intangible 
develi^ment  costs,  including  the 
pro|ecdons  used  te  estimate  benefits, 
and  an  explanation  of  v^y  that  method 
was  selected;        I 

(iv)  The  accoimfng  method  used  to 
determine  the  coslii  and  benefits  of  the 
intangible  development  (including  the 
method  used  to  translate  foreign 
currencies),  and.  t^t  the  extent  that  the 
method  materiallyi  differs  from  U.S. 
generally  accepted!  accounting 
principles,  an  explanation  of  such 
material  difiisrences:  and 

(v)  Mor  research,  if  any.  undertaken 
in  the  intangible  development  area,  any 
tangible  or  intangible  propraty  made 
available  for  use  in  the  arrangement,  by 
each  controlled  participant,  and  any 
infbrmaticn  used  to  establish  the  value 
of  pre-existing  andj  covered  intangibles. 

(3)  Reporting  reqjuirements.  A 
controlled  participant  must  attach  to  its 
U.S.  income  tax  return  a  statement 
indicating  that  it  is  a  participant  in  a 
qualified  cost  sharing  arrangement,  and 
listing  the  other  controlled  participants 
in  the  arrangement  A  controlled 
participant  that  is  not  required  to  file  a 
U.S.  income  tax  return  must  ensure  that 
such  a  statement  is  attached  to  Sdiedule 
M  of  any  Form  5471  or  to  any  Form 
5472  filed  with  respect  to  that 
participant. 

(k)  Effective  datd  This  section  is 
effective  for  taxable  years  beginning  on 
or  after  January  1, 1996. 


(1)  Transition  rule.  A  cost  sharing 
arrangement  will  be  considered  a 
qualified  cost  sharing  arrangement, 
within  the  meaning  of  this  section,  if. 
prior  to  January  1. 1996,  the 
arrangement  was  a  bona  fide  cost 
sharing  airangement  under  the 
provisions  of  §  1.482-7T  (as  contained 
in  the  26  CFR  part  1  edition  revised  as 
of  April  1, 1995).  but  only  if  the 
arrangement  is  amended,  if  necessary,  to 
conform  with  the  provisions  of  this 
section  by  December  31, 1996. 

f1.4S2-7T   ptanowed] 

Par.  4.  Section  1.482-7T  is  removed. 

PART  301-PROCEDURE  AND 
ADMMISTRATION 

Par.  5.  The  authcwity  for  part  301 
continues  to  read  in  part  as  follows: 

Antfaoritjr:  28  U.S.C  780S.  *  *  * 

Par.  6.  Section  301.7701-3  is 
amended  by  adding  paragraph  (e)  to 
read  as  follows: 

1301.7701-3    PartMTsMps. 

•        •        •        •        • 

(e)  Qualified  cost  sharing 
arrangements.  A  qualified  cost  sharing 
arrangement  that  is  described  in 
§  1 .482-7  of  this  chapter  and  any 
arrangement  that  is  treated  by  the 
Sovice  as  a  qualified  cost  aharing 
arrangement  under  §  1.482-7  of  this 
chapter  is  not  classified  as  a  partnwship 
for  purposes  of  the  Internal  Revenue 
Code.  See  §  1.482-7  of  this  chapter  for 
the  proper  treatment  of  qualified  cost 
sharing  arrangements. 

PART  802— 0MB  COffTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  7.  The  authority  citation  f(»  part 
602  continues  to  read  as  follows: 
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Andiority:  26  U.S.C.  7805. 

Par.  8.  In  §  602.101,  paragraph  (c)  is 
amended  by  adding  an  entry  to  the  table 
in  numerical  order  to  read  as  follows: 

"1.482-7.,.- 1545-1364". 

Margaret  MUner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  November  30, 1995. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc  95-30617  Filed  12-19-eS:  8:45  am] 
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26CFRPart53 
[TDM39I 
nm  154»-AT03 

ExdM  Tax  On  SeH-DaaUng  By  Privali 
Foundations 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  documrat  contains  final 
regulations  that  clarify  the  definition  of 
self-dealing  for  private  foundations. 
These  r^ulations  modify  the 
application  of  the  self-dealing  rules  to 
the  provision  by  a  private  foundation  of 
directors'  and  officers'  Utility 
insurance  to  disqualified  persons.  In 
general,  these  regulations  provide  that 
indemnification  by  a  private  foimdation 
or  provision  of  insurance  for  purposes 
of  covering  the  liabilities  of  the  person 
in  his/her  capacity  as  a  manager  of  the 
private  foundation  is  not  self-dealing. 
Additionally,  the  amounts  expended  by 
the  private  foundatiim  for  insurance  or 
indenmification  generally  are  not 
included  in  the  compensation  of  the 
disqualified  person  for  purposes  of 
determining  whether  the  disqualified 
person's  compensation  is  reasonable. 

DATES:  These  regulations  are  efiiactive 
December  20, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Harris  or  Paul  Accettura  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  IRS,  at  202-622-6070 
(not  a  toll-free  number). 

SUPPI^MENTARY  MFORMAT10N: 

Badtgroiuid 

On  January  3, 1995  proposed 
regulations  amending  §  53.4941(d)-2(f) 
IEE-56-94, 1995-6  LR.B.  39]  under 
section  4941  of  the  Internal  Revenue  . 
Code  of  1986  were  published  in  the 
Federal  Register  (60  FR  82).  The 
proposed  regulations  provided  that 
genorally  it  would  not  be  self-dealing, 
nor  treated  as  the  payment  of 
compensation,  if  a  private  foundation 
were  to  indemnify  or  provide  insurance 
to  a  fouddation  manager  in  any  civil 
judicial  or  civil  administrative 
proceeding  arising  out  of  the  manager's 
performance  of  services  on  behalf  of  the 
foundation.  After  IRS  and  Treasury 
consideration  of  the  public  comments 
received  regarding  tiM  proposed 
regulations,  the  r^ulations  are  adopted 
as  revised  by  this  Treasury  decision. 

Explanation  of  Previsioas 

Section  4941(a)  imposes  a  tax  on  each 
act  of  self-dealing  between  a 


disqualified  person  and  a  private 
foundation.  Section  4941(d)(1)(E) 
defines  self-dealing  to  include  any 
direct  or  indirect  transfer  to,  or  use  by 
or  for  the  benefit  of.  a  disqualified 
person  of  the  income  or  assets  of  a 
private  foimdation.  Prior  to  this 
Treasury  decision.  §  53.4941(d)-2(f)(l) 
provided  that  provision  of  insurance  for 
the  payment  of  diapter  42  taxes  by  a 
private  foundation  for  a  foimdation 
manager  was  self-  dealing  unless  the 
premium  amounts  were  included  in  the 
compensation  of  the  foundation 
manager.  The  payment  of  chapter  42 
taxes  by  the  private  foundation  on 
behalf  of  the  foundation  manager  was 
self-dealing  whether  or  not  the  amounts 
were  included  in  the  manager's 
compensation. 

Section  53.4941(d)-2(f)(3)  provided 
that  the  indemnification  of  certain 
expenses  by  a  private  foundation  for  a 
foimdation  manager's  defense  in  a 
judicial  or  administrative  proceeding 
involving  chapter  42  taxes  was  not  self- 
dealing.  Such  expenses  must  have  been 
reasonably  incurred  by  the  manager  in 
connection  with  such  proceeding.  Also, 
the  manager  must  have  been  successful 
in  such  defense,  or  such  proceeding 
must  have  been  terminated  by 
settlement,  and  the  manager  must  not 
have  acted  willfully  and  without 
reasonable  cause  with  respect  to  the  act 
or  failure  to  act  which  led  to  the  liability 
for  tax  under  chapter  42. 

This  Treasury  decision  expands  the 
scope  of  the  regulations  to  cover 
indenmification  and  insurance     • 
payments  made  by  a  private  foundation 
to  or  on  behalf  of  a  foundation  manager 
in  connection  writh  any  civil  proceeding 
arising  from  the  manager's  performance 
of  services  for  the  private  foundation, 
llie  regulations  also  clarify  the 
distinction  between  the  treatment  of 
indemnification  and  insurance 
payments  under  chapter  42  and  the 
treatment  of  these  same  items  for 
income  tax  purposes. 

The  proposed  regulations  resulted  in 
some  confiision  as  to  whether  certain 
indemnification  and  insurance 
payments  would  be  considered 
compensator)'  or  non-compensatory. 
The  final  regulations  have  been  revised 
to  provide  greater  clarity.  They  divide 
indenmification  pa)rments  and 
insurance  coverage  into  non- 
compensatory and  compensatory 
categories,  described  comprehensively 
in  §53.4941(d)-2(f)  (3)  and  (4).  The 
second  and  third  sentences  of 
§  53.4941(d)-2(f)(l)  of  the  proposed 
regulations  have  been  removed  because 
their  substance  was  incorporated  into 
S53.4941(d)-2(D(4).  Generally,  the  non- 
compensatory category  includes 


indemnification  and  insurance 
payments  that  cover  expenses 
reasonably  incurred  in  proceedings  that 
do  not  result  from  a  willful  act  or 
omission  of  the  manager  undertaken 
without  reasonable  cause.  These 
payments  are  viewed  as  expenses  for  the 
foundation's  administration  and 
operation  rather  than  compensation  for 
the  manager's  services.  The 
compensatory  category  includes 
indemnification  or  insurance  payments 
that  cover  taxes  (including  taxes 
imposed  by  chapter  42),  penalties  or 
expenses  of  correction,  expenses  that 
were  not  reasonably  incurred,  or 
expenses  for  proceedings  that  result 
from  a  willful  act  or  omission  of  the 
manager  undertaken  without  reasonable 
cause.  These  payments  are  viewed  as 
being  exclusively  for  the  benefit  of  the 
manager,  not  the  foundation. 

The  regulations  provide  that  non- 
compensatory indemnification  and 
insurance  payments  are  not  afiiacted  by 
the  prohibition  against  self-dealing. 
Conversely,  compensatory 
indemnification  and  insurance 
payments  are  considered  acts  of  self- 
dealing  unless  they  are  added  to  the 
benefiting  manager's  total  compensation 
for  purposes  of  determining  whether 
that  compensation  is  reasonable.  If  the 
total  comp>ensation  is  not  reasonable, 
the  foundation  will  have  engaged  in  an 
act  of  self-dealing. 

In  some  instances,  a  foundation  may 
purchase  an  insurance  policy  that 
provides  both  non-compensatory  and 
compensatory  coverage.  Some 
commentators  have  recommended  that 
no  allocation  of  insurance  premiums  be 
required  when  a  single  policy  of  this 
sort  is  purchased.  These  conunentatore 
argue  that  the  allocation  requirement 
places  an  undue  burden  on  private 
foundations.  After  careful  consideration, 
the  IRS  and  the  Treasury  Department 
have  decided  to  retain  the  allocation 
provision  in  the  final  regulations.  The 
self-dealing  rules  were  meant  to 
discoivage  foundations  from  relieving 
managere  of  penalties,  taxes  and 
expenses  of  correction,  as  well  as 
expenses  ultimately  resulting  from  the 
manager's  willful  violation  of  the  law.  A 
rule  that  did  not  require  an  allocation  to 
determine  whether  the  disqualified 
person's  compensation  is  reasonable  for 
purposes  of  chapter  42  could  have  the 
opposite  effect.  The  insurance  allocation 
rules  are  now  set  forth  in  §  53.4941(d)- 

2(0(5). 
Some  commentators  requested  a 

clearer  statement  of  what  is  meant  by 

the  statement  that  indemnification  or 

insurance  premiums  are  to  be  treated  as 

compensation  to  the  benefiting 

foundation  manager.  The  IRS  and  the 


Treasury  Department  agree  that  further 
clarification  is  desirable.  Accordingly, 
§  53.4941(d)-2(f)(7)  has  been  added.  It 
provides  diat  treatment  as  compensation 
for  the  limited  purpose  of  determining 
whether  compensation  is  reasonable 
under  chapter  42  is  separate  and 
distinct  from  treatment  as  income  to  the 
benefiting  manager  under  the  income 
tax  provisions.  Whether  any  amount  of 
indemnification  or  insurance  is 
included  in  the  manager's  gross  income 
for  individual  income  tax  purposes  is 
determined  in  accordance  with  section 
132,  without  regard  to  the  treatment  of 
such  amounts  imder  chapter  42. 

Finally,  a  provision  has  been  added  to 
the  regulations  specifying  that  a 
foundation  may  disregard  de  minimis 
benefits  when  calculating  the  total 
amount  of  compensation  paid  to  an 
officer,  director  or  foundation  manager 
for  purposes  of  determining  whether 
that  compensation  is  reasonable.  In  this 
context,  a  de  minimis  benefit  is  one 
excluded  from  gross  income  under 
section  132(a)(4).  This  provision  makes 
explicit  a  Service  position  that  has 
previously  been  reflected  in  the 
instructions  to  the  Form  990-PF. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EG 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Piu^uant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  this  Treasury 
decision  is  Terri  Harris,  Office  of  the 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
IRS.  However,  personnel  from  other 
offices  of  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  (rf  Subjects  in  26  CFR  Part  53 

Excise  taxes,  Foundations, 
Investments,  Lobbying.  Reporting  and 
recordkeeping  requirements. 
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Adoption  of  AmemiuiMits  to  the 
RegnlatioBS       I 

Accordingly.  26  CFR  part  53  is 
amended  as  follows: 

PART  53-FOUlbAT10N  AND  SIMILAR 
EXCISE  TAXES 

Paragraph  1.  the  authority  for  part  S3 
continues  to  read  as  follows: 

Amfaoritjr:  26  USC  7805. 

Par.  2.  Section  53.4d41(d>-2  is 
amended  as  fblldws: 

1.  Paragraph  (fj(l)  is  amended  by 
removing  the  second  and  third 
sentences  and  retising  the  fourth 
sentence. 

2.  Paragraph  (fl(3)  is  revised. 

3.  Paragraph  (fl(4)  is  redesignated  as 
paragraph  (l)(9). 

4.  New  paragnf>hs  (fM4)  through  (f)(8) 
are  added. 

The  additions  and  revisions  read  as 
follows:  j 

fSS.4Ml(d)-2   SpMMcaetaofaelf- 


'W 


(f)  Tranter  or  we  of  the  income  or 
assets  of  a  priva^  foundation— {\)  In 
general.  '  •  •  For|purposes  of  the 
preceding  sentenee,  the  purchase  or  sale 
of  stock  or  other  securities  by  a  private 
foundation  shall  be  an  act  of  self-dealing 
if  such  purchase  or  sale  is  made  in  an 
attonpt  to  manipalate  the  price  of  the 
stock  or  other  sequities  to  the 

advamage  of  a  di«iualified  person. 

•  •  •  i  ^ 

•    •*•!• 

(3)  Non-ctunpei^satmy 
indemnification  cf  foundation  managers 
against  liability^  defense  in  civil 
proceedings,  (i)  Except  as  provided  in 
$53.4e41(d)-3(c).isection  4941(d)(1) 
shall  not  apply  to  the  indemnification 
by  a  i»ivate  foundaticm  of  a  foimdation 
manner,  with  respect  to  the  manager's 
defense  in  any  dvtl  judicial  or  dvil 
administrative  proceeding  arising  out  of 
the  manager's  performance  of  services 
(or  failure  to  perfcrm  services)  on  behalf 
of  the  foundation,  against  all  expenses 
(other  than  taxes,  Including  taxes 
imposed  by  chapter  42.  penalties,  or 
expenses  of  ccHretlion)  including 
attomeyB'  fises,  juq^ents  and 
setUement  eoq>end{itures  if— 

(A)  Such  expemiBS  are  reasonably 
incurred  by  the  manager  in  connection 
with  such  proceed^;  and 

(B)  The  manager  has  not  acted 
willfully  and  without  reasonable  cause 
with  nipecl  to  thoact  or  feiluie  to  act 
which  led  to  such  proceeding  or  to 
liabiUty  for  tax  under  chaptOT  42. 

(ii)  Similarly,  ex^xpt  as  provided  in 
§  53.4941(d)-3(c).  lection  4941(dKl) 


shall  not  aj^ly  to  premiums  for 
insurance  to  inake  or  to  reimburse  a 
foundati<m  Ua  sn  indemnification 
payment  allowed  pursuant  to  this 
paragraph  (f)(3).  Neither  shall  an 
indemnification  or  payment  of 
insurance  allowed  pursuant  to  this 
paragraph  (f)(3)  be  treeted  as  part  of  the 
compmsation  paid  to  such  manager  for 
purposes  of  determining  whether  the 
compensation  is  reasonable  under 
chapter  42. 

(4)  Compensatoty  indemnification  of 
foundation  managers  against  liability 
for  defense  in  civil  proceeding,  (i)  The 
indemnification  by  a  private  foundation 
of  a  foundation  manager  for 
compensatory  expenses  shall  be  an  act 
of  self-dealing  imder  this  paragraph 
unless  when  sudi  payment  is  added  to 
other  compensation  paid  to  such 
manager  the  total  compensation  is 
reasonable  undo-  chapter  42.  A 
compensatory  expense  k«  purposes  of 
this  paragraph  (f)  is— 

(AJ  Any  praalty.  tax  (including  a  tax 
imposed  by  chapter  42).  at  expense  of 
correction  that  is  owed  by  the 
foundation  manager. 

(B)  Any  expense  not  reasonably 
incurred  by  the  manager  in  connection 
with  a  dvil  judicial  or  dvil 
administrative  proceeding  arising  out  of 
the  manager's  performance  of  services 
oa  behalf  of  the  foundatifm;  or 

(C)  Any  expense  resulting  from  an  ad 
or  feiliue  to  ad  with  resped  to  which 
the  manager  has  acted  willfully  and 
without  reasonable  cause. 

(ii)  Similarly,  the  payment  by  a 
private  foundatimi  of  the  premiums  for 
an  insiuance  policy  providing  liability 
insurance  to  a  foundation  manager  for 
expenses  described  in  this  paragraph 
(f)(4)  shall  be  an  ad  of  self-dealing 
under  this  paragraph  (f)  unless  when 
such  premiums  are  added  to  other 
compensation  paid  to  such  manager  the 
total  compensation  is  reasonable  tmder 
chapter  42. 

(5)  Insurance  Allocation.  A  private 
foundation  shall  not  be  ei^aged  in  an 
ad  of  self-dealing  if  the  foundation 
purchases  a  single  insurance  policy  to 
provide  its  managers  both  the 
noncompensatray  and  the  compensatory 
coverage  discussed  in  this  paragraph  (f). 
provided  that  the  total  insurance 
premium  is  allocated  and  that  each 
manager's  portion  of  the  premium 
attributable  to  the  compensatory 
coverage  is  induded  in  that  manager's 
compensation  for  purposes  of 
determining  reasonable  compensation 
under  chapter  42. 

(6)  Indemnification.  For  purposes  of 
this  paragraph  (f).  the  term 
indemnification  shall  include  not  only 
reimbursement  by  the  foundation  for 


expenses  that  the  foundation  manager 
has  already  incurred  or  antidpates 
incurring  but  also  dired  payment  by  the 
foimdation  of  such  expenses  as  the 
expenses  arise. 

(7)  Taxable  Income.  The 
determination  of  whether  any  amount  of 
indemnification  or  insurance  premium 
discussed  in  this  paragraph  (f)  is 
induded  in  the  manager's  gross  income 
for  individual  income  tax  purposes  is 
made  on  the  basis  of  the  provisions  of 
diapter  1  and  without  regard  to  the 
treatment  of  such  amotmt  for  purposes 
of  determining  whether  the  manager's 
compensation  is  reasonable  under 
chapter  42. 

(8)  De  minimis  items.  Any  property  or 
service  that  is  exduded  fiom  income 
under  section  132(a)(4)  may  be 
disregarded  for  purposes  of  determining 
whether  the  redpient's  compensation  is 
reasonable  under  chapter  42. 

*       *       •       •       • 

Margaiet  Milnar  RicliardsMi. 

Commissicmer  of  Interna]  Revenue. 
ApprovscL  December  12. 199S. 


Assistant  Secietaiy  of  Treasuiy. 

(PR  Doc.  95-30838  FUed  12-1»-g5;  8:45  am] 
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Fiscal  Servic* 
31  CFR  Part  390 

CoNacflon  By  Adminialratfva  Offeat 

AQENCV:  Bureau  of  the  Public  Debt. 
Fiscal  Service.  Department  of  the 
Treasiuy. 

action:  Final  rule. 


summary:  This  final  rule  amends  Title 
31  by  removing  Part  390.  The  action  is 
being  taken  because  the  Treasury 
Department's  promulgation  of 
administrative  offset  regulations  at  31 
CFR  Part  5,  Subpart  D,  made  Part  39(r 
uimeoessary. 

EFFECTIVE  DATE:  December  20, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Gronseth.  Deputy  Chief  Counsel.  Bureau 
of  the  Public  Debt.  Parkersburg,  WV 
(304) 480-5187. 

SUPPLEMENTARY  INFORMATION: 

Background 

Part  390  applied  to  the  collection  of 
daims  by  administrative  offset  by  the 
Bureau  of  the  Public  Debt.  The  rule  was 
needed  to  implement  the  administrative 
offset  provisions  of  section  10  of  the 
Debt  Collection  Ad  of  1982.  (31  U.S.C. 
3716).  Subsequent  to  the  adoption  of 
this  rule,  the  Department  of  the 
Treasury  promu^ted  Department-wide 


administrative  offset  regulations  at  31 
CFR  Part  5,  Subpart  D. 

Prooednral  Reiinirementa 

This  final  rule  is  not  a  "rignlficant 
regulatory  action"  pursuant  to  Executive 
(Mer  12866.  This  fiml  rule  nmely 
removes  a  redundancy  from  existing 
Department  of  the  Treasury  regulatitms. 
Accordingly,  notice  and  public 
prooediue  thereon  is  unnecessary. 
Pursuant  to  5  U.S.C.  553(d)(3).  good 
cause  is  found  for  making  this  rule 
effective  upon  publication.  As  no  notice 
of  proposed  rulemaking  is  required,  the 
provisions  of  the  Regulatory  Flexibility 
Ad  (5  U.S.C.  601  et  seq.)  do  not  apply. 
There  are  no  collections  of  information 
required  by  this  final  rule,  and. 
therefore,  the  Paperwork  Reduction  Ad 
does  nd  apply. 

List  of  Subjects  in  31  CFR  Part  390 

Administrative  practice  and 
procedure,  Claims. 

Accordingly,  imder  the  authority  of  5 
U.S.C  301,  31  CFR  chapter  n  is  hereby 
amended  by  removing  part  390. 

PART390-{REMOVED] 

1.  Part  390  is  removed. 

Dated:  December  7, 1995. 
VanZeck. 

Acting  Commissioner  of  the  PiMic  Debt. 
(FR  Doc.  95-30780  Filed  12-19-95;  8:45  am) 
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DEPARTMEHT  OF  DEFENSE 

Dapartmant  of  tha  Navy 

32CFRPart7M 

Cartmcationa  and  Examptiona  Undar 
tha  Intanwtlonal  Ragulatlona  for 
Pravanting  Colllaiona  at  Saa,  1072; 


AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  refied  that 
the  Deputy  Assistant  Judge  Advocate 
Genei^  (Admiralty)  of  the  Navy  has 
determined  that  USS  BLACK  HAWK 
(MHC  58)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  caimot  fully  comply  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  spedal 
functions  as  a  naval  ship.  The  intended 
effed  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFFECTIVE  DATE:  NovembOT  30, 1995. 
FOR  FURTHER  MFORMATION  CONTACT: 
Capt^n  R.  R.  Pixa,  JAGC,  U.S.  Navy 
Admiralty  Counsel,  Office  of  the  Judge 
Advoeate  General,  Navy  Department, 
200  Stovall  Street.  Alexandria.  Virginia. 
22332-2400.  Telephone  Number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Piu^uant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Deputment  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  imder 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS  BLACK 
HAWK  (MHC  58)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 


Vessel 


Black  hawk 


Dated:-November  30, 1995. 
RJLPixa, 

Captain.  JAGC.  U.S.  Navy,  Deputy  Assistant 
fudge  Advocate  General  (Admiralty). 
(FR  Doc  95-30720  Filed  12-19-95;  8:45  am) 
MiJNQ  OOK  9S1»^F-P 


and  purpose,  caimot  fully  comply  with 
the  follovdng  specific  provisions  of  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship:  Rule 
27(f).  pertaining  to  the  display  of  all- 
round  Ughts  by  a  vessel  engaged  in  mine 
dearance  operations;  and  Annex  I, 
paragraph  9(b),  prescribing  that  all- 
rotmd  lights  be  located  as  not  to  be 
obscured  by  masts,  topmasts  or 
structures  within  angular  sedors  of 
more  than  six  degrees.  The  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty)  of  the  Navy  has  also 
certified  that  the  lights  involved  are 
located  in  dosest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  pubUc  comment  prior  to  adoption  is 
impracticable,  imnecessary,  and 
contrary  to  pubUc  Interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  difierentiy  from  that  prescribed 
herein  will  adversely  affed  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 

PART706-(AMENDED] 

Accordingly.  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.Q  1605. 

2.  Section  706.2  is  amended  by  adding  tiie 
following  ship  to  Table  Four,  paragraph  18: 

f  706.2   Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1606. 


Number 


Ot>8cured  angles  relative  to  ship's  twading 


Port 


STBD 


MHC 
58 


65.0»  to  75.6« 284.1"  to  294.6«'. 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  Intemationai  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AQENCY:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  Intemationai 
Regulations  for  I*reventing  Collisions  at 
Sea,  1972  (72  COUIEGS),  to  refled  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  OAK  HILL  (LSD 
51)  is  a  vessel  of  the  Navy  which,  due 
to  its  spedal  construction  and  purpose. 
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cannot  fully  cofiply  with  certain 
provisions  of  tte  72  OCHJIEGS  without 
interfering  with  its  special  functions  as 
a  naval  ship.  TUe  intended  effect  of  this 
rule  is  to  warn  iiarinere  in  waters  where 
72CX)LREGSabply. 
EFFECTIVE  OATE^  November  30, 1995. 
FOR  FURTHER  HN^ORMATION  CONTACT: 
Captain  R.  R.  Pixa.  JAGC,  U.S.  Navy 
Admiralty  Couifsel,  OfBce  of  the  Judge 
Advocate  Gene^  Navy  Department, 
200  Stovall  Stnbt,  Alexandria,  VA 
22332-2.400.  Teiephone  number  (703) 
32S-9744.         I 

SUPPLEMENTARY  biFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Depor^ent  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Aasistanjt  Judge  Advocate 
General  (AdmirSlty)  of  the  Navy,  under 
authority  delega  ted  by  the  Secretary  of 


the  Navy,  ha»«»rtiBed  that  USS  OAK 
HILL  (LSD  51)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  fully  comply  with 
the  following  specific  provision  of  72 
CQLREGS  without  interfering  with  its 
special  function  as  a  naval  a^p:  Annex 
I,  paragraph  3(a),  pertaining  to  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights.  The  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty)  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 

Table  Five 


placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  sub|ects  in  32  CFR  Part  706 

Marine  Safety.  Navigation  (Water), 
and  Vessels. 

PART  70fr-[AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Aotbarity:  33  U.S.Q  1605. 

2.  Table  Five  of  706.2  is  amended  by 
adding  the  following  vessel: 

f706^   CertMcatlons  of  the  Secretary  of 
the  Navy  under  Ejtecutlve  Orderl  1964  and 
33  U.8.&  1606. 


No. 


Masthead  lights  not  over 

al  other  i(^  and  ot>- 

stmctions.  annex  I,  sec. 

2(f) 


Fonvard  masthead  light 
not  in  forwaid  quarter  of 
ship,  annex  I,  sec.  3(a) 


After  mast-head  light  less  Percentage 

than  ^h  ship's  ler^  aft  horizontai 

of  forward  masthead  NghL  sepeation  at- 

annex  I,  sec  3(a)  tained. 


Dated:  Novemb*  30, 1995. 
lLR.nxa. 

Captain.  JAGC.  U.^.  Navy.  Deputy  Assistant 

Judge  Advocate  G^ieraJ  (Admindty). 

[FR  Doc  95-3072^  Filed  12-19-95;  8:45  am] 
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DEPARTMENT  pF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  168) 

(COTP  Jadcaonvilfe  Regulation  93-11QI 

RIN2116-AA97 


T' 


Sacurlty  Zona  Ragutotions:  Naval  Air 
Station  Jackaonvllla,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


r:  The  C^ast  Guard  is  removing 
an  existing  secuitty  zone  on  the  St. 
Johns  river,  Jacksonville,  Florida,  and 
establishing  a  seiurity  zone  for  the 
waters  surrounding  Naval  Air  Station 
Jacksonville,  Florida.  The  change  will 
delete  an  existing  security  zone  for  the 
north  bank  of  the  SL  Johns  river  at  the 
junction  of  Brilla  Cut  Range  and 
Broward  Point  Ttun.  known  as  Dunn 


Creek  Terminal.  The  change  also 
establishes  a  security  zone  around  Naval 
Air  Station  Jacksonville  to  safeguard 
sensitive  military  assets  on  the  facility. 
No  person  or  vessel  may  enter  or  remain 
in  the  zone  without  the  permission  of 
the  Captain  of  the  Port  Jacksonville, 
Florida. 

EFFECTIVE  DATES:  January  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  E.W.  Heinoid,  Coast  Guard  Marine 
Safety  Office  Jacksonville.  Florida  at 
(904) 232-2957. 

SUPPLEMBrrARY  MFORMATKM:  On  May 
19, 1994,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  these  regulations 
(59  FR  26155).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received.  One  minor 
correction  has  been  made  since  the 
notice  of  proposed  rulemaking;  the 
proposed  section,  §  165.709  will  now 
read  §  165.722.  This  correction  will 
allow  this  regulation  to  be  located  in 
Title  33  Code  of  Federal  Regulations 
(CFR)  with  other  regulations  for  the 
MSO  Jacksonville  area  of  responsibility. 
As  a  matter  of  general  interest  the  Coast 
Guard  notes  that  this  final  regulation 
provides,  that  no  person  or  vessel  may 


enter  or  remain  in  the  zone  without  the 
permission  of  the  Captain  of  the  Port 
Jacksonville,  Florida.  Title  33  CFR  6.04- 
11  authorizes  the  Captain  of  the  Port  to 
enlist  the  aid  and  cooperation  of 
Federal,  State,  county,  municipal,  and 
private  agencies  to  assist  in  the 
enforcement  of  regulations  issued 
pursuant  to  that  part.  The  Captain  of  the 
Port  of  Jacksonville  advises  that  the  aid 
and  cooperation  of  the  Commanding 
Officer,  Naval  Air  Station  Jacksonville. 
FL  has  been  enlisted  to  assist  in  the 
enforcement  of  this  security  zone. 

Drafting  InfiMrmation 

The  drafters  of  these  regulations  are 
LT  E.W.  Heinoid.  project  ofGcer  for  the 
Captain  of  the  Port  Jacksonville,  Florida 
and  LTJG  J.  Diaz,  project  attorney. 
Seventh  Coast  Guard  District  Legal 
Office. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 


Environoiental  AaMsament  ,  j7 -^r^ 

Hie  Coast  Guard  has  considered  fhe 
environmental  impact  of  these 
regulations  consistent  writh  section 
2.B.2.e.(34)(g)  of  Commandant 
Instrucdon  M16475.1B  and  the 
establishment  of  a  security  zone  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
docummtadon. 

RagBlatory  Evaloatiaa 

These  regulations  are  considered  to  be 
non-ma)(»  under  Executive  Order  12291 
on  Federal  Regulation  and 
ntHisignificant  imder  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  eoonmnic  impact  of  these 
regulations  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  Recreational  use  of  the 
area  will  be  affected.  The  security  zone 
will  extend  400  feet  from  the  shoreline 
and  the  depth  of  water  in  this  area  is 
such  that  conunercial  traffic  will  not  be 
affected. 

Since  die  impact  of  these  regulations 
is  expected  to  be  minimal,  die  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  ofSidilacts  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(watOT),  Reporting  and  recordkeeping 
requirements.  Security  measures,     . 
Waterways. 

Final  RegnlatioDS 

In  omsideration  of  the  foregoing,  part 
165  of  Tide  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  166-(AMENDED] 

1.  The  authority  dtetion  for  part  165 
continues  to  read  as  follows: 

AndiorUy:  33  U.S.C  1231;  SO  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1. 6.04-6  and  160.5; 
49  CFR  1.46. 

1186.710   [Ramovadl 

2.  Section  165.710  is  removed. 

3.  Section  165.722  is  added  to  read  as 
follows: 

1165.722   Saeurtty  Zone:  St  Johna  River, 
Jaekaonvllle,  Florida. 

(a)  Location.  The  water  located  within 
the  following  area  is  established  as  a 
security  zone:  beginning  at  the  shoreline 
of  the  St.  Johns  River  at  the 
northernmost  property  line  of  Naval  Air 
Station  Jacksonville  next  to  Timuquana 
Country  Club,  at  30»14'39.5"  N. 
81»40'45"  W;  thence  northeasterly  to 
30*14'42"  N,  81'40'42"  W;  thence  soudi 
remaining  400  feet  from  the  shoreline  at 
mean  high  water;  thence  past  Piney 


Point  and  Black  Point  to  the  northern 
edge  of  Mulberry  Cover  Manatee  refuge. 
400  {set  from  Naval  Air  Station 
Jacksonville  boat  ramp,  at  30*13'00"  N. 
81'40'23.5"  W;  thoace  southwesterly  in 
a  straight  line  to  position  30"12'14"  N. 
81'40'42"  W;  thence  southerly, 
remaining  400'  seaward  of  the  mean 
high  water  shoreline  to  30ni'40"  N, 
81''41'15.5"  W;  thence  northwest  to  the 
point  at  the  end  of  the  property  line  of 
Naval  Air  Station  Jacksonville  just  north 
of  the  Buckman  Bridge  at  position 
30'*1,1'42.30''  N.  81*41'23.66"  W;  Uience 
northeasterly  along  the  mean  high  water 
shoreline  of  the  St.  Johns  River  and 
Mulberry  Cove  to  the  point  of 
beginning.  Datum:  NAD  83 

(b)  In  accordance  with  the  general 
regulations  in  §  165.33  of  this  part,  no 
person  or  vessel  may  enter  (»  remain  in 
the  zone  without  the  permission  of  the 
Captain  of  the  Port  Jaduonville,  Florida. 
All  other  portions  of  S  165.33  remain 
applicable. 

(c)  This  regulation  does  not  apply  to 
CcMist  Guard  vessels  and  authorind  law 
enforcement  vessels  operating  within 
the  Security  Zone. 

Dated:  December  8, 1995. 
A.  RagaBiato, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Jacksonville,  Florida. 
[FR  Doc.  95-30968  Filed  12-19-95;  8:45  am] 
■ajjNQ  oooe  4*10-14^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[AMS-FRt-639»-«l 

Ragulatlon  of  Fuala  and  Fual 
Addltlvaa:  Modification  of 
Raformulalad  and  Convantional 
Qaaoilna  Raguiationa— Treatment  of 
Buainaaa  Information  Submltlad 
Goncaming  Individual  Baaallnaa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  Under  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act),  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  promulgated  anti- 
diimping  regulations  for  conventional 
gasoline  (gasoline  not  certified  as 
reformidated  gasoline  (RFG)).  These 
regulations  require  that  conventional 
gasoline  not  be  more  polluting  than  it 
was  in  1990  and  include  provisions  for 
the  development  of  individual  refinery 
baselines  and  other  compUance 
provisions.  Today's  action  modifies  the 
regulations  concerning  the  publication 


and  confidentiality  of  individual 
baselines  and  information  submitted  to 
obtain  an  individual  baseline. 
DATES:  This  final  rule  is  effective 
December  12, 1995. 
ADDRESSES:  Materials  relevant  to  this 
final  rule  can  be  found  in  Public  Dodcet 
A-95-03;  materials  relevant  to  the 
reformulated  gasoline  final  rule  are 
contained  in  Public  Dockets  A-91-02 
and  A-02-12.  These  docketo  are  located 
at  Room  M-1500,  Wateraide  Mall 
(ground  floor).  U.S.  Environmental 
Protection  A^cy,  401  M  Street  SW., 
Washington,  DC  20460.  The  docket  may 
be  inspected  from  8  a.m.  until  5  p.m. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Bnmner,  U.S.  EPA,  Fuels 
and  Energy  Division,  2565  Plymouth 
Road.  Ann  Artxjr.  MI  48105.  Telephone: 
(313)  668-4287.  To  Request  Copies  of 
This  Document  Contact:  Delores  Frank, 
U.S.  EPA,  Fuels  and  Energy  Division, 
2565  Plymouth  Road,  Ann  Arbor,  MI 
48105.  Telephone:  (313)  668-4295. 

SUPPLEMENTARY  INFORMATION: 

L  Electronic  Copies  of  Rulemaking 
Documents  Through  the  Technology 
Transfisr  Network  Bulletin  Board 
System  (Tn4BBS) 

A  copy  of  this  final  rule  is  available 
.    electronically  on  the  EPA's  Office  of  Air 
'    Quality  Planning  and  Standards 

(OAQPS)  Technology  Transfer  Network 
Bulletin  Board  System  (TTNBBS).  The 
service  is  free  of  charge,  except  for  the 
cost  of  die  phone  call.  The  TTNBBS  can 
be  accessed  with  a  dial-in  phone  line 
and  a  high-speed  modem  per  the 
following  information: 
TTN  BBS:  919-541-5742 
(1200-14400  bps,  no  parity,  8  data  bits, 

1  stop  bit) 
Voice  Help-line:  919-541-5384 
Accessible  via  Internet:  TELNET 

ttnbbs.rtpnc.epa.gov 
Off-line:  Mondays  from  8  AM  to  12 

NoonET 

A  user  who  has  not  called  TTN 
-    previously  vnU  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  pxuposes. 
After  completing  the  registration 
process,  proceed  through  the  following 
menu  choices  from  the  Top  Menu  to 
access  information  on  this  rulemaking. 
<T>    GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>    OMS— Mobile  Sources 

Information 
<K>    Rulemaking  and  Reporting 
<3>    Fuels 
<9>    File  Area  #9*  *  •Reformulated 

gasoline 
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At  thitpdnt  tie  system  wiU  liat  all 
availri>l»  flies  in  (he  dmsen  category  in 
levene  chraiido^cal  order  with  Inief 
desatotioBS.  natie  files  aie  cempiessed 
(i.e..  aped).  Today's  nottoe  can  be 
identifled  by  the  ^llowiag  title:  CBI- 
FRM.ZP.  To  doMbload  this  file,  type 
the  instnictians  belowand  tian^ 
acoQidlDg  to  the  appropriate  software  on 
your  oompirier    i 

<D>ownloed.  <P3^ocol.  <E>xaniine. 
<N>ew.  <L>ist.lor  <H>elp  Selection 
or  <GR>  to  exitqD  filmanie.zip 

You  will  be  g^v^  a  list  of  transfer 
protocols  froaa  wliidi  you  must  choose 
one  Oat  matches  with  the  tenninal 
software  on  your  ^n/m  compiiter.  The 
software  should  then  be  opened  and 
dirscted  to  raceiva  the  file  using  the 
same  protocol.  Pnjgrama  and 
instructions  for  da-archiving 
eompMased  files  can  be  found  via 
<8>yst«ms  Utilities  from  the  top  menu, 
under  <A>rchivat^de-archiver8.  After 
getting  the  files  yo|i  want  onto  your 
computer,  you  can  quit  the  TTNBBS 
with  the  <G>oodbie  command.  Please 
note  that  due  to  differences  between  the 
software  used  to  develop  the  document 
and  the  software  into  which  the 
document  may  be  downloaded,  changes 
in  ft»mat.  page  leokh,  etc  may  occur. 

n.  Caafideaitality  Lf  UfanBatiw 
SabmiHad  Car  Inditridnal  Baselines 

A.  Introduction 

Compliance  with  certain  aspects  of 
the  refnmulated  aad  conventional 
gasoline  rsgulationa  depends  on  the 
individual  baseline  of  th»  refiner  or 
importer.!  Tlie  fin^fl  regulations  issued 
by  EPA  in  December  1993  establish 
requirements  for  developing  an 
individual  baseline  which  is  the  set  of 
fuel  parameter  values,  emissions  and 
volumes  which  represent  the  quality 
and  quantity  of  theirefiner's  1990 
gasoline.  See  40  CFH  80.91.  The  final 
rule  also  states  that|c»tain  information 
contained  in  a  refiniBr's  baseline 
submittal  would  not  be  considered 
confidential,  and  thpt  H'A  would 
publish  the  individual  standards  for 
each  refinery,  blaujer  or  importer  upon 
approval  of  an  individual  byline.  See 
40  CFR  80.93(b)(6). 

Persons  affected  l>y  this  provision 
sought  judicial  review,  objecting  to  the 
release  or  publicatian  of  this 
information  on  groiinds  of  business 
confidntiality.  American  Petroleum 
Institute  v.  U.S.  EmUronmental 
Protection  Agency,  Uo.  94-1138  (D.Q 
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Or.),  and  consolidated  case  Texaco,  Aip. 
and  Star  Bnterprisesv.  U.S. 
Environmental  Protection  Agency,  No. 
94-1143  (D.C  Cir.).  Based  on 
dianisMons  witii  these  parties,  EPA 
reconsidered  this  provision  and 
proposed  to  revise  if  60  PR  40009, 
August  4, 1995.  Uida-  the  proposal. 
EPA  would  publidi  only  a  portion  of  the 
baseline  infonnatian.  representing  a 
refinov's  baseline  emissions  values. 
Insteed  of  determining  by  regulation 
that  the  remaining  baMline  information 
submitted  by  a  refiner  is  non- 
confidential, EPA  would  address  claims 
of  business  omfidentiality  for  this  other 
baseline  infinmation  under  EPA's 
regulations  on  "Confidentiality  of 
Business  Infumation  (CBI),"  40  CFR 
part  2  subpart  B. 

This  preamble  provides  background 
information  on  individual  baselines  and 
their  use,  discusses  the  proposal,  and 
summarizes  and  respcmds  to  the 
comments  received  on  the  proposal  The 
revisimis  contained  in  the  August  4, 
1995  proposal  are  finalized  as  {Hoposed. 
Refinen  may  submit  to  EPA  r.lafm«  of 
confidentiality  on  baseline  infoimation 
originally  deemed  not  confidential  by 
the  December  1993  rule  but  for  which 
claims  of  confidentiality  would  now  be 
considered  under  EPA's  CBI  regulations 
pursuant  to  this  rulemaking.  These 
claims  may  be  sent  to  Deborah  Adler, 
U.S.  EPA,  F^iels  and  Energy  Division, 
2565  Plymouth  Road,  Ann  Arbor,  MI 
48105.  Telephone:  (313)  668-4223. 

B.  Background 

A  refiner's  individual  baseline  reflects 
the  voliune  and  average  quality  of  its 
gasoline  for  the  year  1990.  Unlike  the 
standards  for  reformulated  gasoline 
(which  for  the  most  part  are  the  »»ma  for 
all  refiners),  the  standards  for 
conventional  gasoline  (the  anti-dumping 
standards)  are  generally  expressed  in 
terms  of  this  individual  baseline,  so  that 
compliance  with  the  standards  is 
measured  by  comparing  current 
production  of  conventional  gasoline 
against  the  individual  baseline,  on  an 
annual  basis.  For  example,  for 
conventional  gasoline  under  the  simple 
model,  a  refiner's  annual  average  value 
for  exhaust  benzene  emissions  may  not 
exceed  its  ccnnpliance  baseline  value  for 
exhaust  benzene  emissions,  and  its 
annual  average  values  for  sulfur,  olefins 
and  T90  may  not  exceed  125  percent  of 
its  compliance  baseline  values  for  these 
parameters.  40  CFR  80.101(b)(1).  In 


>  In  ganml,  tfaa  provUi^  ragirding  individual 
tnwlinw  appiy  to  nfiiMr*  or  importer*  of 
convwitioiMl  gMoline.  For  brevity  in  thi» 
diacuMion.  tlse  tenn  "refi|i«r"  (hall  include  both 
refinan  and  importen. 


*  For  a  diacuaaion  of  induatry  concanu  regarding 
thia  iaaiM  and  EPA's  rationale  behind  its  propoaal, 
see  the  support  document  "Regulation  of  Fuels  and 
Fuel  Additives:  Standards  for  Reformulated  and 
Conventional  Gasoline— Detailed  Discussion  and 
Analysis".  Air  Docket  A-«S-03. 


most  cases,  the  oompliance  beseline  is  ' 
the  same  as  the  individual  baseline.  40 
CFR  80.101(f).  For  reformulated 
gasoline,  certain  stasulards  applicable 
during  199S  throi^  1997  are  also 
expressed  in  terms  of  a  ra&ier's  or 
importer's  individual  baaeliiie.  40  CFR 
80.41(h)(2). 

EPA  asdgns  en  individual  baseline 
after  reviewing  a  refiner's  baseline 
submittal.  The  submittal  includes  the 
refiner's  estimate  of  its  baseline  values  '' 
for  the  various  required  fiiel  paramalera; 
exhaust  emissions  values  calculated 
from  such  parametms;  1990  gasoline 
vcdiunes;  and  the  blendstock-to-gasobne 
ratios  for  1990  through  1993.  Per  the 
December  1993  final  rule,  this 
information  would  not  be  considered 
confidottial,  and  EPA  would  publish, 
for  each  refinery  or  importer,  certain 
baseline  exhaust  wmiaairtqff  and  the 
sulfur,  olefins  and  T90  standards  noted 
above.  40  CFR  80.93(b)(6). 

C  Proposal 

In  the  preamble  to  the  December  1993 
regulations.  EPA  stated  that  it  believed 
that  each  refiner's  anti-dumping 
standard  should  be  publicly  known.  The 
standards  for  reformulated  gasoline  are 
publicly  known,  but  are  generally  the 
same  for  all  refinere.  EPA  cited  several 
benefits  of  publishing  a  refiner's  anti- 
diunping  standards  (i.e.,  specific      ^,i 
individual  beseline  information).  Tliese 
included  dtizra  smt  enforcement,  more 
information  to  the  public  about  EPA's 
standards,  and  bettor  deterrence  to 
noncompliance. 

However,  as  stated  above,  objections 
raised  by  certain  parties  regarding 
publication  of  baseline  information  - 
caused  EPA  to  reconsider  which 
information  should  be  published  and 
which  information  might  more 
appropriately  be  handled  under  EPA's 
CBI  re^iilations.  Because  EPA  was 
particularly  concerned  that  the 
emissions  standards  for  refinen 
continue  to  be  public^  it  did  not 
propose  to  change  the  regulations 
regarding  publication  of  the  individual 
baseline  exhaust  emissions  values  that 
comprise  a  refiner's  anti-dumping 
standards.  However,  EPA  did  propose 
that  the  standards  for  sulfur,  olefins  and 
T90  applicable  during  1995  through 
1997  not  be  published  and  insteadthat 
the  reporting  requirements  be  revised 
such  that  a  refiner  would  have  to  note 
whether  and  how  much  its  annual 
average  for  these  values  exceeded  their 
individual  baseline  value,  lliis  latter 


'The  Act  specifies  that  conventional  gasoline 
emissions  canitot  be  greater  than  they  were  in  1990. 
The  simple  model  requirements  for  sulfur,  olefins 
and  T90  were  a  result  of  the  Regulatory  Nagotiation 
process. 


reporting  information  would  be 
considered  non-confidential.  EPA  stated 
that  this  would  effectively  provide  the 
same  benefits  as  publishing  the  baseline 
values  for  these  three  parametere  as  it 
would  clearly  show  whether  and  how 
much  a  refiner  violated  the  standards 
applicable  for  these  fuel  parameters 
while  preserving  valid  claims  of 
business  confidentiality. 

EPA's  proposal  to  change  the 
regulations  regarding  business 
confidentiality  was  based  in  large  part 
on  evidence,  presented  by  interested   . 
parties  in  the  oil  refining  industry, 
arguing  that  detailed  information 
regarding  the  quality  of  a  business'  1990 
gasoline  production  would  allow  a 
competitor  to  calculate  the  business' 
current  cost  of  producing  reformulated 
gasoline  much  more  accurately  with  this 
baseline  information.  This  increased 
ability  to  predict  current  cost  of 
production  would  lead  to  significant 
adverse  competitive  harm.  According  to 
the  interested  parties,  information  on 
individual  baseline  fuel  parameters  (i.e., 
sulfur,  olefins  and  T90)  would  have 
much  more  adverse  competitive  impact 
than  information  on  individual  baseline 
exhaust  emission  values. 

In  the  proposal,  EPA  also  stated  that 
requests  for  release  of  other  baseline 
information  would  be  governed  by  the 
regulations  on  the  confidentiality  of 
business  information  at  40  CFR  part  2 
subpart  B.  By  deferring  to  40  CFR  part 
2  subpart  B,  the  factual  and  legal  issues 
concerning  disclosure  of  this 
information  may  be  resolved  on  a  case- 
by-case  basis  under  EPA's  CBI  rules. 

D.  Summary  and  Analysis  of  Comments 

EPA  received  less  than  ten  comments 
on  this  issue;  most  generally  supported 
the  proposal.  Commenters  agreed  with 
EPA  that  the  proposal  would  properly 
inform  the  public  of  each  refiner's 
standards  yet  would  minimize 
competitive  harm  and  would  protect 
each  refiner's  competitive  business 
interests.  Commenters  also  mentioned 
that  foregoing  publication  of  some 
baseline  information  does  not  hinder 
EPA's  ability  to  enforce  the  RFC  (or 
anti-dimiping)  programs.  One 
commenter  stated  that  no  negative 
environmental  effects  would  occur  due 
to  the  proposed  change.  EPA  agrees 
with  all  of  these  comments. 

Commenters  also  mentioned  that 
indiscriminate  publication  of  baseline 
data  would  be  contrary  to  the  Agency's 
stated  rationale  for  establishing  the     , 
procedures  set  forth  in  the  CBI 
regulations.  While  EPA  believes  the 
December  1993  final  rule  provisions 
were  consistent  with  the  rationale  of  the 
Agency's  CBI  regvdations,  EPA  believes 


that  the  changes  adopted  today  are  a 
more  appropriate  mechanism  to 
implement  this  rationale.  The  December 
1993  rule  was  based  on  the  view  that  all 
information  submitted  by  a  refiner 
regarding  its  individual  baseline  should 
be  considered  non-confidential 
emissions  data,  and  therefore  would  not 
be  protected  from  release 
notwithstanding  its  claimed 
confidential  natiu«.  See  CAA  section 
114,  208.  In  the  rule  adopted  today,  EPA 
basically  limits  this  determination  to  the 
information  that  will  be  published — 
individual  baseline  exhaust  emission 
levels.  The  reporting  information  that  is 
considered  non-confidential  does  not 
meet  the  definition  of  confidential 
business  information,  without 
addressing  whether  it  is  emissions  data. 
The  confidentiality  of  the  remaining 
baseline  information  will  be  addressed 
under  EPA's  CBI  regulations.  Instead  of 
pre-determining  whether  this  remaining 
information  is  confidential  business 
information  or  whether  it  is  emissions 
data,  these  issues  will  be  resolved  as 
needed  on  a  case-by-case  basis  imder 
EPA's  CBI  regulations.  This  will  allow 
for  a  case  specific  inquiry,  focusing  on 
any  luiique  asp>ects  that  might  be 
specific  to  a  refiner  and  thereby 
reducing  the  risk  of  improper 
disclosure.  Having  reconsidered  these 
issues,  especially  the  competitive  harm 
that  could  occur  if  a  refiner's  entire 
baseline  information  were  available  for 
release,  EPA  believes  that  the  alternative 
contained  in  the  August  1995  proposal 
and  finalized  today  will  retain  the 
benefits  of  publishing  all  of  a  refiner's 
individual  baseline  exhaust  emission 
levels  while  minimizing  competitive 
harm.  One  commenter  stated  that  with 
the  proposal  the  regulations  now 
conformed  to  the  CBI  rules. 

Another  commenter  stated  that  the 
Act  exempts  only  emission  d^ta  bom 
CBI  rules  and  that  the  baseline 
information  is  not  emission  data.  EPA 
disagrees  with  this  comment  with 
respect  to  the  individual  baseline 
exhaust  emissions  levels.  With  respect 
to  the  remaining  individual  baseline 
information,  the  issue  of  whether  it  is  or 
is  not  emissions  data  is  not  resolved  by 
this  rulemaking,  but  will  be  resolved  as 
needed  under  EPA's  CBI  regulations. 

Several  commenters  expressed 
concern  about  the  ability  to  claim 
confidentiality  now  on  baseline 
information  not  originally  marked 
confidential.  For  example,  under  the 
December  1993  rule  baseline  values  for 
sulfur,  olefins  and  T90  were  not 
considered  confidential,  and  many 
baseline  submitters  may  therefore  not 
have  claimed  that  information  as 
confidential.  If  not  allowed  to  claim 


confidentiality  now,  someone  could 
arguably  request  and  receive  that 
information  from  EPA.  However, 
baseline  submitters  can,  and  in  fact  are 
encouraged  to  now  submit  claims  of 
confidentiality  on  baseline  information 
that  the  submitter  considers 
confidential,  even  though  not  originally 
marked  confidential.  EPA's  CBI 
regulations  do  not  prohibit  a  company 
from  notifying  EPA  that  it  now  claims 
certain  previously  submitted 
information  as  business  confidential. 
See  40  CFR  2.203,  2.204(c).  This  also 
addresses  the  suggestion  by  one 
commenter  that  EPA  take  precautions  in 
releasing  other  baseline  information. 
Once  a  company  makes  such  a  claim, 
EPA's  regulations  generally  call  for 
notifying  the  company  and  giving  it  an 
opportimity  to  justify  the  claim  of 
confidentiality  prior  to  any  release  of 
the  information  to  the  public. 

One  commenter  was  concerned  about 
the  public  perception  of  any  published 
information,  citing  potential  presstire 
(presimiably  to  be  cleaner  than  one's 
standard]  from  competitors  and  non- 
informed  public  and  the  resulting 
impact  on  investor  support.  The 
commenter  implied  that  this  kind  of 
pressure  can  be  especially  burdensome 
if  performance  margins  are  tight.  This 
same  commenter  was  particularly 
concerned  about  small  refiners  and 
stated  that  big  refiners  are  protected  by 
(the  ability  to)  aggregate  baselines. 
While  multi-refinery  refiners  do  have 
the  option  to  aggregate  baselines  for 
compliance  purposes,  publication  of 
baseline  information  is  on  a  refinery 
basis,  and  multi-refinery  refiners  have 
no  advantage  over  single-refinery 
refiners  in  that  regard.  This  conunenter 
also  implicitly  suggested  that  EPA 
consider  relaxing  the  publication 
requirements  for  small  refiners  since 
EPA  has  determined  that  the 
contribution  to  emissions  of  small 
refiners  is  minimal  to  the  point  of 
relaxing  some  requirements.  However, 
the  issue  of  when  and  imder  what 
conditions  to  allow  for  baseline 
adjustments  is  a  separate  issue.  Whether 
or  not  a  refiner  meets  such  criteria.  EPA 
believes  there  is  a  continuing  value  in 
publishing  the  applicable  standards, 
including  standards  based  on  baseline 
adjustments.  This  value,  described 
above,  occurs  whether  the  business  is 
small  or  large.  There  is  also  no 
indication  &at  the  business  pressures 
noted  by  this  commenter  are  greater  for 
small  businesses. 

E.  Final  Rule 

EPA  today  finalizes  the  provisions 
regarding  the  confidentiality  of 
information  submitted  for  individual 
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baaelines  and  tht  publication  of  certain 
baseline  infbnnajtion  as  propoaed  in  the 
August  4. 1995  Kadenl  lat^alar  (60  FR 
40009).  The  app^cable  regulations  have 
been  modified  slightly  from  the 
proposal.  Spedflcally,  in  §  80.75.  the 
proposed  additioial  paragraphs  (H),  (I) 
and  (J)  have beerire-ordered  to 
paragraphs  (D).  (G)  and  Q)  in  today's 
rulemaking.  By  r^rdering  these 
paragraphs,  all  paragraphs  in 
§  80.75(b)(2)(ii)  referring  to  a  specific 
fiiel  parameter,  e^g.,  sulfiir,  are  grouped 
together,  for  bai«fit  of  the  reader. 
Section  80.105  h«s  also  been  modified 
from  the  proposal,  and  now  reqiiires 
that  a  refiner^s  of  importer's  simple 
model  standards  jEor  conventional 
gasoline  be  reported  (in  addition  to  the 
requirements  contained  id  the  December 
1993  final  rule  and  those  contained  in 
the  proposal  beiqg  finalized  today).  This 
minor  revision  results  in  similar 
reporting  requirements  for  both 
reformulated  ancf  conventional  gasoline 
under  the  simple  model. 

m.  EBTironnieBtal  and  EomMmic 
Impact* 

No  environmental  impacts  are 
expected  as  a  resiilt  of  today's  action. 
Eoinamic  impact!  should  he  generally 
beneficial  to  refinprs  as  one  purpose  of 
this  action  is  to  reduce  any  adverse 
competitive  harm  that  could  occur 
without  this  change.  The  environmental 
and  economic  impacts  of  the 
reformulated  gasoline  program  are 
described  in  the  Regulatory  Impact 
Analysis  supportjbg  the  December  1993 
rule,  which  is  available  in  Public  Docket 
A-92-12  located  «t  Room  M-1500. 
Waterside  Mall  (ground  floor).  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 

IV.  Canpliance  Vfith  the  Regnlatorv 
FknbilityAet     j 

Tbe  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  federal  agencies  to 
examine  the  efitecfe  of  their  regulations 
and  to  identify  any  significant  adverse 
impacts  of  those  regulations  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C 
605(b),  the  Admidistrator  certifies  that 
this  rule  will  not  ftave  a  significant 
economic  impact  On  a  substantial 
niuiber  of  small  entities.  In  fact,  today's 
action  is  designed  to  minimize  any 
adverse  oxnpetitive  impacts  since  only 
individual  baseliqe  exhaust  emissions, 
and  not  individual  baseline  fuel 
parameters  values,  will  be  published. 
Additionally,  by  this  action,  less 
baseline  information  wiU  automatically 
be  deemed  non-confidential. 
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V.  AAoiiiistrathre  Deaignjrtimi 

Pursuant  to  Executive  Order  12666 
(58  FR  51735.  October  4. 1993).  the 
Agency  must  determine  whether  the 
regulatory  action  is  "si^iificant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  executive  order.  The 
Order  defines  "significant  regulatory 
action  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  <hi  the  economy 
of  $100  million  or  man  or  adversely  affiect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safsty,  or 
State,  local  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  fioith  in  the 
Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  final  rule  is  not  a  "significant 
regulatory  action". 

VL  P^terwork  Reduction  Act 

The  PaptaMToric  Reduction  Act  of 
1980, 44  U.S.C.  3501  et  seq..  and 
implementing  regulations.  5  CFR  part 
1320,  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 

Vn.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governmraits,  in  the 
^gregate;  or  by  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
eCfoctive  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  action  has  the  net 


efiect  of  reducing  burden  of  the   * 
reformulated  gasoline  program  on    ^ 
regulated  entities.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

Vm.  Statutory  Authority 

The  statutory  authority  for  this  action 
is  granted  to  EPA  by  Sections  114.  21 1 
and  301(a)  of  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7414.  7545.  and 
7601(a)). 

List  (rf  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  12, 1995. 
Carol  M.  bowner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Anthority:  Sec.  114,  211.  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C  7414. 
7545  and  7601(a)). 

2.  Section  80.75  is  amended  by 
revising  the  heading  for  paragraph 
(b)(2).  and  by  revising  paragraphs 
(b)(2)(ii)(D)  through  (G),  and  adding 
paragraphs  (b)(2)(ii)  [H)  through  (J)  to 
read  as  follows: 

|8a75   Reporting  requlrwnanta. 

•       •       *        *       • 

(b)*  •  • 

(2)  Sulfur,  olefins  and  T90  averaging     ■ 
reports. 

(i)*  •  • 

(ii)*  •  • 

P)  The  difference  between  the 
applicable  sulfur  content  standard 
under  §  80.41(h)(2)(i)  in  parts  per 
million  and  the  average  sulfur  content 
under  paragraph  (b)(2)(ii)(C)  of  this 
section  in  parts  per  million,  indicating 
whether  the  average  is  greater  or  lesser 
than  the  applicable  standard; 

(E)  The  applicable  olefin  content 
standard  under  §  80.41(h)(2)(i)  in 
volume  percent; 

(F)  The  average  olefin  content  in 
volume  percent; 

HG)  The  diffsrence  between  the 
applicable  olefin  content  standard 
under  §  80.41  (h)(2)(i)  in  volume  percent 
and  the  average  olefin  content  under 
paragraph  (b)(2)(ii)(F)  of  this  section  in 
voliune  percent,  indicating  whether  the 


average  is  greater  or  lesser  than  the 
applicable  standard; 

(H)  The  applicable  T90  distillation 
point  standard  under  §  80.41  (h)(2)(i)  in 
deoees  Fahrenheit; 

U)  The  average  T90  distillation  point 
in  degrees  Fahrenheit;  and 

0)  The  difiierence  between  the 
applicable  T90  distillation  point 
standard  under  §  80.41(h)(2)(i)  in 
degrees  Fahrenheit  and  the  average  T90 
distillation  point  imder  paragraph 
(b)(2)(ii)(I)  of  this  section  in  degrees 
Fahrenheit,  indicating  whether  the 
average  is  greater  or  lesser  than  the 
applicable  standard. 
•        •        *        •        • 

3.  Section  80.93  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 


§80.93    Individual 
and  approval. 
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(b)*  •  * 

(6)  Confidential  business  information. 

(i)  Upon  approval  of  an  individual 
baseline.  EPA  will  publish  the 
individual  annualized  baseline  exhaust 
emissions,  on  an  aimiial  average  basis, 
specified  in  paragraph  (b)(5)(ii)  of  this 
section.  Such  individual  baseline 
exhaust  emissions  shall  not  be 
considered  confidential.  In  addition,  the 
reporting  information  required  under 
§80.75(b)(2)(ii)  (D),  (G)  and  (J),  and 
§80.105(aK4)(i)  (E).  (H)  and  (K)  shall  not 
be  considered  confidential. 

(ii)  Information  in  the  baseline 
submission  which  the  submitter  desires 
to  be  considered  confidential  business 
information  (per  40  CFR  part  2,  subpart 
B)  must  be  clearly  identified.  If  no  claim 
of  confidentiality  accompanies  a 
submission  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
to  the  public  without  further  notice  to 
the  submitter  pursuant  to  the  provisions 
of  40  CFR  part  2,  subpart  B. 
*        •        •        *        * 

4.  Section  80.105  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§8ai06    Reporting  rsquirements. 

(a)*  •  • 

(4)(i)  If  using  the  simple  model: 

(A)  The  applicable  exhaust  benzene 
emissions  standard  imder 
§80.101(b)(l)(i); 

(B)  The  average  exhaust  benzene 
emissions  under  §  80.101(g); 

(C)  The  applicable  sulfur  content 
standard  under  §  80.101(b)(l)(ii)  in  parts 
per  million; 

(D)  The  average  sulfur  content  under 
§  80.101(g)  in  parts  per  million; 

(E)  The  difiierence  between  the 
applicable  sulfur  content  standard 


under  §  80.101(b)(l)(ii)  in  parts  per 
millicHi  and  the  average  sulfur  content 
under  paragraph  (a)(4)(i)(D)  of  this 
section  in  parts  per  million,  indicating 
whether  the  average  is  greater  or  lesser 
than  the  applicable  standard; 

(F)  The  applicable  olefin  content 
standard  under  §  80.101(b)(l)(iii)  in 
volume  percent; 

(G)  The  average  olefin  content  under 
§  80.101(g)  in  volimie  percent; 

(H)  The  difference  between  the 
applicable  olefin  content  standard 
under  §  80.101(b){l)(iii)  in  volume 
percent  and  the  average  olefin  content 
imder  paragraph  (a)(4)(i)(G)  of  this 
section  in  volume  percent,  indicating 
whether  the  average  is  greater  or  lesser 
than  the  applicable  standard; 

(I)  The  applicable  T90  distillation 
point  standard  imder  §80. 101  (b)(l)(iv) 
in  degrees  Fahrenheit; 

(J)  The  average  T90  distillation  point 
under  §  80.101(g)  in  degrees  Fahrenheit; 

and 

(K)  The  difference  between  the 
applicable  T90  distillation  point 
standard  under  §  80.101(b)(l)(iv)  in 
degrees  Fahrenheit  and  the  average  T90 
distillation  point  imder  paragraph 
(a)(4)(i)(J)  of  this  section  in  degrees 
Fahreniieit,  indicating  whether  the 
average  is  greater  or  lesser  than  the 
applicable  standard. 

(ii)  If  using  the  optional  complex 
model,  the  applicable  exhaust  benzene 
emissions  standard  and  the  average 
exhaust  benzene  emissions,  under 
§  80.101(b)(2)  and  (g). 

(iii)  If  using  the  complex  model: 

(A)  The  applicable  exhaust  toxics 
emissions  standard  and  the  average 
exhaust  toxics  emissions,  under 

§  80.101(b)(3)  and  (g);  and 

(B)  The  applicable  NOx  emissions 
standard  and  the  average  NOx 
emissions,  under  §  80.101(b)(3)  and  (g). 
«        •        *        *        » 

(FR  Doc.  95-30986  Filed  12-19-95;  8:45  am) 
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40  CFR  Part  180 

[PP  6F3417  and  7F3516/R2192:  FRL-4990- 

7] 

RIN  2070-AB78 

Thiodicarb;  Extension  of  Pesticide 
Tolerances 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  extends  until 
August  15, 1997,  the  temporary 
tolerances  for  the  insecticide  thiodicarb 
and  its  metabolite  in  or  on  leafy 


vegetables,  broccoli,  cabbage,  and 
cauliflower.  Rhone  Poulenc  Ag.  Co. 
requested  this  regulation  pursuant  to  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  20, 1995. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (PP  6F3417 
and  7F3516/R2192],  may  be  submitted 
to:  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  Rm.  M3708,  401  M 
St..  SW..  Washington,  DC  20460.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.;  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh,  PA  15251. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and  . 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (PP  6F3417  and 
7F3516/R21921.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electrraiic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  Edwards,  jr.,  Product 
Manager  (PM  19).  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
■    Office  location  and  telephone  number: 
Rm.  213,  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202;  (703)  305- 

6386;  e-mail: 
edwards.dennis©epamail.epa.gov. 
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•UPFLBOfrARY  MFOMIATION:  Pursuant 
to  petitioiu  frooj  the  Rhone  Poulenc  Ag. 
Co.,  P.O.  Box  12014,  Research  Triangle 
Pari^  NC  27709.  EPA  issued  final  rules 
establishing  tem|>orary  tolerances  for 
residues  of  the  c(>mbined  residues  of  the 
insecticide  thio()lcarb  in  or  on  leafy 
vegetables  at  35  parts  per  million  (ppm) 
and  broccoli,  ca^Mge,  and  cauliflower 
at  7  ppm  (see  th^  Federal  Ragiater  of     " 
August  11. 1993 158  PR  42673)).  To  be 
consistent  with  Conditional  registrations 
for  thiodicarb  on  leafy  v^etables  and 
broccoli,  cabbagq.  and  cauliflower, 
which  were  due  to  expire  December  31, 
1995.  the  Agency  established  the 
tolerances  with  an  expiration  date  of 
August  15. 1996,  to  cover  residues 
expected  to  be  pABsent  from  use  diiring 
the  period  of  conditional  registration 
while  the  Agenc3f  continued  to  review 
studies  of  acetamidlB.  a  metabolite,  and 
the  chronic  cardnogenjdty  studies  for 
thiodicarb.  The  Agency  concluded  that 
the  human  risk  pMed  by  the  use  of  - 
thiodicarb  on  leafy  vegetables  and 
broccoli,  cabbage^  and  cauliflower  does 
not  raise  signific«nt  concerns  and  that 
extending  me  toltrances  would  still  be 
protective  of  hun^n  health.  The  Agency 
is  continuing  to  rfview  submitted 
toxicology  studie$. 

In  a  notice  in  the  Federal  Register  of 
October  25, 1995  (60  FR  54690),  the 
Agency  announcod  the  receipt  of  a 
request  frt>m  Rhofe  Poulenc  Ag.  Co.  to 
extend  the  temporary  tolerances  for 
thiodicarb  and  its  metabolite  for  leafy 
vegetables,  broccoli,  cabbage,  and 
cauliflower  for  1  year  with  an  expiration 
date  of  August  15, 1997.  No  comments 
were  received  as  a  result  of  the  notice. 
Therefore,  as  set  f^rth  below,  the 
temporary  tolerances  are  extended  for 
an  aidditional  year  with  an  expiration 
date  of  August  15, 1997,  to  cover 
residues  existing  from  the  continued 
conditional  registiation  of  thiodiOirb. 
The  tolerances  cottld  be  made 
permanent  if  full  aegistration  is 
subsequently  granted.  Notice  of  further 
action  on  these  tolerances  will  be 
published  for  comment  in  the  Federal 
Register.  Residues  remaining  in  or  on 
the  above  raw  agribultural  commodities 
after  expiration  of  the  tolerances  will 
not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of.  and  in  acqordance  with, 
provisions  of  the  qonditional 
registrations. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  alter 
pubUcation  of  thisi  document  in  the 
Federal  Register,  Hie  written  objections 
to  the  regulation  a<td  may  also  request 
a  hearing  on  those 'objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hea&ig  Clerk,  at  the 
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address  riven  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/ or  hearing 
requests  filed  with  the  Hearing  Qark 
should  be  submitted  to  the  C»>P  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  is8ue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  woiild.  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
6F3417  and  7F3516/R2192J  (including 
objections  and  hearing  requests 
submitted  electronicaUy  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  ctHnments.  which  does  noit 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  l^al  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  (^rations  Division 
(7506C),  Office  of  Pesticide  Pn^rams, 
Environmental  Protection  Agency, 
Crystal  Mall  «2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [PP  6F3417  and  7F3516/ 
R2192),  may  be  submitted  to  the 
Hearing  Cleric  (1900),  Environmental 
Protection  Agency.  Rm.  3708,  401  M  St.. 
SW.,  Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  direcUy  to  EPA  at: 
opp-Docketdepainaii.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
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version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  ot^ections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document 

UndOT  Executive  Order  12866  (58  FR 
51735.  October  4,  ld93),  the  Agency 
must  determine  whether  the  r^ulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  bf  entitiement.  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  (rf  Subjects  hi  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultiual  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  December  S.  1905. 

SlqilMB  L.  JohiMoa, 

Dinctor,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aniiuirity:  21  U.S.C  346a  and  371. 

1180.407   [AmandMq 

2.  Section  180.407  Thiodicarb; 
tolerances  for  residues  is  amended  in 
paragraph  (b)  introductory  text  by 
chaining  "August  15. 1996"  to  read 
"August  15. 1997",  and  in  paragraph  (c) 
introductory  text  by  changing  "Augiist 
15, 1996"  to  read  "August  15. 1997". 

(FR  Doc  95-30974  Filed  12-19-95;  8:45  am] 
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40  CFR  Part  180 

[PP  9F3787/R2194;  FRL-4991-1] 

RM  2070^878 

Avermeetin  Bi  and  Its  D«H»8,0- 
IsofMr;  Pesticide  Tolerance 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  combined  residues  of  the 
insecticide  avermectin  B|  and  its  delta- 
8,9-isomer  in  or  on  the  raw  agricultiual 
commodity  pears.  Merck  Research 
Laboratories  requested  this  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide  piusuant 
to  the  Federal  Food.  Drug  and  Cosmetic 
Act(FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  December  20, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  nxmiber  (PP  9F3787/ 
R2194].  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency.  Rm.  M3708, 401  M  St.,  SW.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docmnent  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  IDivision 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  «2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 


VA  22202.  Fees  accompanjring 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to  EPA 
Headquarters  Accounting  Operations 
Brandi,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [PP  9F3787/R2194]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  LaRocca,  Product  Manager 
(PM)  13,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  EX:  20460. 
Office  location  and  telephone  niunber: 
Rm.  204.  CM  #2. 1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202,  (703)-305- 
6100;  e-mail: 

larocca.george.OepamaiLepa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  November  1, 1989 
(54  FR  46118),  which  announced  that 
Merck  Research  Laboratories,  Inc., 
Hillsborough  Rd.,  Three  Bridges.  NJ 
98887,  had  submitted  a  pesticide 
petition  (PP  9F3787)  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
section  408(d)  of  the  Federal  Food.  Drug 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(d),  establish  a  tolerance  for 
combined  residues  of  the  insecticide 
avermectin  Bi  and  its  delta-8.9-isomer 
in  or  on  the  raw  agricultural  commodity 
(RAC)  pears  at  0.035  part  per  million 
(ppm).  In  a  letter  dated  September  22, 
1993.  Merck  requested  that  the  pesticide 
petition  be  amended  by  proposing  a 
lower  tolerance  on  pears  at  0.02  ppm. 
No  comments  were  received  in  response 
to  the  notice  of  filing  (See  58  FR  64583; 
Dec.  8, 1993). 

The  data  submitted  in  support  of  this 
tolerance  and  other  relevant  material 
have  been  reviewed.  The  toxicological 
and  metabolism  data  considered  in 
support  of  this  tolerance  are  discussed 


in  detail  in  related  docimients 
published  in  the  Federal  Register  of 
May  31. 1989  (54  FR  23209,  cottonseed) 
and  August  2. 1989  (54  FR  31836. 
citrus).  The  Agency  used  a  two- 
generation  rat  reproduction  study  with 
an  uncertainty  factor  of  300  to  establish 
a  Reference  Dose  (RfD).  The  300-fold 
uncertainty  factor  was  utilized  for  (1) 
inter-  and  intra-species  differences,  (2) 
the  extremely  serious  nature  (pup  death) 
observed  in  Uie  reproduction  study,  (3) 
maternal  toxicity  (lethality)  no- 
observable-effect  level  (NOEL)  (0.05  mg/ 
kg/day),  and  (4)  cleft  palate  in  the 
mouse  developmental  toxicity  study 
with  isomer  (NOEL  =  0.06  mg/kg/day). 
Thus,  based  on  a  NOEL  of  0.12  mg/kg/ 
day  bojn  the  two-generation  rat 
reproduction  and  an  uncertainty  factor 
of  300.  die  RfD  is  0.0OO4  mg/kg/body 
weight(bwt)/day. 

A  chronic  dietary  exposiue/risk 
assessment  has  been  performed  for 
avermectin  B|  using  the  above  RfD. 
Available  information  on  anticipated 
residues  and  100%  crop  treated  was 
incorporated  into  the  analysis  to 
estimate  the  Anticipated  Residue 
Contribution  (ARC).  The  ARC  is 
generally  considered  a  more  realistic 
estimate  than  an  estimate  based  on  the 
tolerance  level  residues.  The  ARC  for 
established  tolerances  and  the  current 
action  is  estimated  at  0.000013  mg/kg/ 
bwt/day  and  utilizes  3.4  percent  of  the 
RfD  for  the  U.S.  population.  For 
nonnursing  infants  less  than  1-year  old 
(the  sub-group  population  with  the 
highest  exposure  level)  the  ARC  for 
estabUshed  tolerances  and  the  current 
action  is  estimated  at  0.000030  mg/kg 
bwt/day  and  utilizes  7.5%  of  the  RfD. 
Generally  speaking,  the  Agency  has  no 
cause  for  concern  if  anticipated  residues 
contribution  for  all  published  and 
proposed  tolerances  is  less  than  the  RfD. 

Because  of  the  developmental  effects 
seen  in  animal  studies,  the  Agency  used 
the  mouse  teratology  study  (with  a 
NOEL  of  0.06  mg/kg/day  for 
developmental  toxicity  for  the  delta-8,9 
isomer)  to  assess  acute  dietary  exposiue 
and  determine  a  margin  of  exposme 
(MOE)  for  the  overall  U.S.  population 
and  certain  subgroups.  Since  the 
toxicological  end  point  pertains  to 
developmental  toxicity,  the  population 
group  of  interest  for  this  analysis  is 
women  aged  13  and  above,  the  subgroup 
which  most  closely  approximates 
women  of  child-bearing  ages.  The  MOE 
is  calculated  as  the  ratio  of  the  NOEL  to 
the  exposure.  For  this  analysis,  the 
Agency  calculated  the  MOE  for  the 
high-end  exposures  for  women  ages  13 
and  above.  The  MOE  is  1,000.  Generally 
speaking,  MOEs  greater  than  100  for 
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developmental  toxicity  do  not  raise 
concwns. 

The  metaboli8|)  of  the  chemical  in 
plants  and  «ninmk  for  the  use  is 
adeq\iately  imderstood.  Secondary 
residues  occiuriiig  in  livestock  and  their 
by-products  are  aot  expected  since  there 
are  no  known  an^ial  feed  stock  uses  for 
pears.  Adeqiiate  analytical  methodology 
(HPLC-FluorescQQce  Methods)  is 
available  for  enforcement  purposes.  The 
enforcement  methodology  has  been 
submitted  to  the  Food  and  Drug 
Administration  ft>r  publication  in  the 
Pesticide  Analytical  Manual,  Vol.  n 
(PAM  n).  BecauaB  of  the  long  lead  time 
for  publication  of  the  method  in  PAM  II, 
the  analytical  methodology  is  being    ' 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from  Calvin  Fiulow, 
Public  Response!  and  Program  Resoiuce 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW..  Washington.  DC  20460. 
Office  location  ahd  telephone  number: 
Rm.  1132.  CM  #^,  1921  Jefierson  Davis 
Hwy.,  Arlington^  VA  22202.  (703)-305- 
5232. 

The  tolerances  established  by 
amending  40  CFR  part  180  will  be 
adequate  to  cover  residues  in  or  on 
pears.  There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical.  Based  on 
the  information  (md  data  considered, 
the  Agency  has  determined  that  the 
tolerance  established  by  amending  40 
CFR  part  180  would  protect  the  public 
health.  Therefore,  it  is  prop>osed  that  the 
tolerance  be  est^ilished  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Registeil,  file  written  objections 
and/or  request  a^hearing  with  the 
Hearing  Qerk.  a|  the  address  given 
above  (40  CFR  1^8.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the(  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fiae  prescribed  by 
40  CFR  lB0.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  thei  factual  issiie(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 


There  is  a  genuine  and  substantial  issue 
of  foct;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  or 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  estabUshed  for  this 
rulemaking  under  docket  number  [PP 
9F3787/R2194]  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
version  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystall  Mall  #2, 
1921  Jefiierson  Davis  Highway. 
Arlington,  VA. 

Electronic  conunents  can  be  sent 
directly  to  EPA  at: 

oop-DocketOepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omdal  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
conunents  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintamed  at  the  address 
in  "ADDRESSES"  at  the  begiiming  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  mixst 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e.,  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 


(2)  creating  serioiis  inomsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  nile  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
R^ulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agrictiltvual  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  7, 1905. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  continues 
to  read  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  of  part  180 
continues  to  read  as  follows: 

Authority.  21  U.S.C.  346a  and  371. 

2.  By  amending  §  180.449(b)  in  the 
table  therein  by  adding  and 
alphabetically  inserting  an  entry  for 
pears,  to  read  as  follows: 

Sl8a448    AvermectlnB,  ■ndltsdelta-S.S- 
ieomer;  tolerances  for  residues. 


(b)* 


Commodtty 


Parts  per 
million 


Pears , 


0.02 


[FR  Doc.  95-30975  Filed  12-19-95;  8:45  am] 
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40  CFR  Part  180 

[PP  2F4106ffi2191;  FRL-40e»-3!] 

nN2070-AB78 

Mataiaxyl;  PaaUclda  Tolerancas 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  estabUshes 
tolerances  for  combined  residues  of  the 
fungicide  metalaxyl  (N-(2.6- 
dimethylphenyl^N-(methoxyacetyl) 
alanine  methyl  ester]  and  its  metabolites 
containing  the  2.6-dimethylaniline 
moiety  and  N-(2-hydroxymethyl-6- 
methylphenyl)-N-(methoxyacetyl)- 
alanine  methyl  ester,  each  expressed  as 
metalaxyl,  in  or  on  clover,  forage  at  1.0 
part  per  miUion  (ppm)  and  clover,  hay 
at  2.5  ppm.  Qba-Geigy  Corp.  submitted 
a  petition  pursuant  to  the  Fede^  Food, 
Drug  and  Cosmetic  Act  (FFDCA)  for  the 
regulation  to  estabUsh  a  maximiun 
permissible  level  for  residues  of  the 
fungicide. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
December  4. 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  [PP  2F4105/ 
R2191],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Enviromnental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  Tolerance  Petition  Fees  and 
forwarded  to  EPA  Headquarters 
Accoimting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.  O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docimient  control 
number  and  submitted  to:  Public 
Response  and  Program  Resoiuces 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202. 

A  copy  of  any  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASQI  file  format.  All  copies 


of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  dociunent  niunber  (PP  2F4105/ 
R2191].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  dociunent. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch.  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703) 
305-6226;  e-mail: 
welch.connied.epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  of  filing,  pubUshed  m 
the  Federal  Register  of  June  15. 1995 
(60  FR  31465),  which  announced  that 
aba-Geigy  Corp.,  P.O.  Box  18300, 
Greensboro,  NC  27419,  had  submitted  a 
pesticide  petition,  PP  2F4105.  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  estabUsh 
tolerances  for  combined  residues  of  the 
fungicide  metalaxyl  [N-(2,6- 
dimethylphenyl)-N-(methoxyacetyl) 
alanine  methyl  ester]  and  its  metabolites 
containing  the  2,6-dimethylaniline 
moiety  and  N-(2-hydroxymethyl-6- 
methylphenyl)-N-(methoxyacetyl)- 
alanine  methyl  ester,  each  expressed  as 
metalaxyl,  in  or  on  the  raw  agricultural 
commmodities  cover,  forage  at  1.0  ppm 
and  clover,  hay  at  2.5  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing.  The 
scientific  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerance 
include: 

1.  A  3-month  dietary  study  in  rats 
with  a  no-observed-effect  level  (NOEL) 
at  17.5  milUgrams  per  kilogram  (mg/kg) 
body  weight  (bwt)/day  (250  parts  per 
milUon  (ppm)). 

2.  A  developmental  toxicity  study  in 
rats  with  a  NOEL  of  50  mg/kg  bwt  for 
developmental  toxicity  and  maternal 
toxicity. 

3.  A  developmental  toxicity  study  in 
rabbits  with  a  NOEL  of  300  mg/kg  bwt 
highest  dose  tested  (HDT).  Metalaxyl 
did  not  cause  developmental  toxicity, 
even  in  the  presence  of  maternal 
toxicity. 

4.  Metalaxyl  was  negative  in  bacterial 
and  mammalian  gene  mutation.  The 
fungicide  also  did  not  increase  the 


frequency  of  reverse  mutations  in  yeast. 
Metalaxyl  was  negative  in  an  in  vivo 
cytogenetics  assay  (hamsters)  and  a 
dominant-lethal  assay  (mice). 
Metalaxyl  did  not  increase 
unscheduled  DNA  synthesis  in  rat 
primary  hepatocytes  or  in  human 
fibroblasts.  These  results  suggest  that 
metala^nr]  is  not  genotoxic. 

5.  A  tnree-generation  rat  reproduction 
study  with  a  NOEL  of  63  mg/kg  bwt/day 
(1,250  ppm). 

6.  A  6-month  dog  feeding  study  with 
a  NOEL  of  6.3  mg/kg  bwt/day  (250 
ppm).  Effects  foimd  at  25  mg/kg  were 
increased  serum  alkaline  phosphatase 
activity  and  increased  liver  weight  and 
Uver-to-brain  weight  ratios  without 
histological  changes. 

7.  A  2-year  rat  chronic  feeding/ 
carcinogenicity  study  with  no 
compound-related  carcinogenic  effects 
under  the  conditions  of  the  study  at 
dietary  levels  up  to  1,250  ppm.  The 
NOEL  is  13  mg/kg  bwt/day  (250  ppm). 
The  lowest-observed-effect  level  (LOEL) 
is  63  mg/kg/day  based  upon  slight 
increases  in  Uver  weight  to  body  weight 
ratios  and  periadnar  vacuolation  of 
hepatocytes. 

8.  A  2-year  mouse  oncogenic  study 
with  no  compound-related  carcinogenic 
effects  under  the  conditions  of  the  study 
at  dietary  levels  up  to  190  mg/kg/day. 

Because  of  concerns  raised  over  some 
equivocal  increases  in  tumor  incidences 
in  the  male  mouse  liver  and  the  male  rat 
adrenal  medulla,  and  the  female  rat 
thyroid,  the  two  chronic  feeding  studies 
were  submitted  to  the  Environmental 
Pathology  Laboratories  (EPL)  for  an 
independent  reading  of  the  microscopic 
sUdes.  The  new  pathological  evaluation 
by  EPL  and  the  original  reports  of  the  rat 
and  mouse  oncogenicity  studies  were 
then  both  submitted  for  review  to  EPA's 
Carcinogen  Assessment  Group  (CAG).  A 
final  review  of  the  carcinogenicity 
studies  and  related  material  was 
performed  by  the  Peer  Review 
Committee  of  the  Toxicology  Branch 
(TB)  of  the  Office  of  Pesticide  Programs 
(OPP). 

The  four  major  issues  evaluated  by 
CAG  and  the  peer  review  group 
included:  (1)  Perifolficular  cell 
adenomas  in  the  thyroid  of  female  rats; 
(2)  adrenal  medull^  tumors 
(pheochromocytomas)  in  male  rats;  (3) 
liver  tumors  in  male  mice;  and  (4) 
whether  the  HDT  (1,250  ppm)  in  the  rat 
and  mouse  oncogenicity  studies 
represented  a  maximum-tolerated  dose 
(MTD). 

Regardmg  the  thyroid  tmnors  in 
female  rats,  the  peer  review  group 
concluded  that  die  increased  incidences 
of  thjrroid  tiunors  in  females  of  treated 
groups  were  not  compound  related.  This 
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conclusion  was  based  on  the  following: 
(1)  There  was  no  progression  of  benign 
hunors  (adenomas)  to  malignancy 
(carcinomas);  (2)|  there  was  no  increase 
in  hyperplastic  dianges;  (3)  there  was 
no  dose-responst  relationship;  and  (4) 
the  two  reevaluations  of  the  microscopic 
slides  by  the  pathologists  at  EPL  and  TB 
in  OPP  further  did  not  confirm  any 
apparent  effects  observed  in  the  original 
report. 

The  issue  of  a  possible  treatment- 
related  increase  of  adrenal  medullary 
gland  tumors,  nainely, 
pheocfaromocytdmas.  in  the  male  rat 
was  also  reassessed  by  both  CAG  and 
the  Peer  Review  Committee.  Both 
concluded  that  the  data,  especially  in 
view  of  the  reev^luation  of  the 
microscopic  slid^  performed  by  EPL. 
did  not  support  ^  compoimd-related 
increase  of  adreiial  medullary  tumors; 
the  incidence  of  pheochromocytomas 
more  acciuately  represented 
spontaneous  variations  of  a  commonly 
occurring  tiunor  in  the  aged  rat. 

The  analysis  of  the  significance  of  the 
equivocal  increa^  in  the  incidence  of 
liver  timiors  in  itiale  mice  was  very 
similar  to  that  performed  for  the  rat 
thyroid  and  adrenal  gland  tiunors.  The 
original  pathological  reading  of  the 
tissue  slides  reported  an  elevated 
increase  of  tumolrs  in  some  treatment 
groups;  however,  these  increases  were 
not  evident  after  a  reevaluation  of 
themicroscopic  slides  was  performed  by 
an  independent  pathologist  at  EPL  and 
by  the  reading  of  a  CAG  pathologist.  The 
Peer  Review  CoOimittee  conciured  that 
the  reevaluation  of  the  slides  is  reliable 
and  does  not  sh^w  any  compound- 
related  increase  in  the  incidence  of  liver 
tumors  in  the  mouse. 

The  Agency  believes  that  the  data 
from  the  rat  and;  mouse  long-term 
studies  are  sufficient  to  support  the 
conclusion  that  {netalaxyl  does  not 
show  a  carcinogenic  potential  in 
laboratory  animyk  llus  conclusion  is 
supported  by  the  following:  (1)  The 
doses  tested  in  both  the  rat  and  mouse 
long-term  studies  approached  an  MTD 
based  upon  con^pound-related  changes 
in  liver  weight  ^nd/or  liver  histology; 
(2)  extensive  available  mutagenic 
evidence  indicates  no  potential 
genotoxic  activity  which  correlates  with 
the  negative  carcinogenic  potential 
demonstrated  in  long-term  testing;  (3) 
metalaxyl  is  not  structurally  related  to 
known  carcinogens;  and  (4)  under  the 
conditions  of  t^  rat  and  mouse  tests,  no 
indication  of  compound-related 
carcinogenic  eflscts  was  noted  at  any  of 
the  treatment  doses,  sexes,  or  species. 

The  reference  dose  (RD),  anticipated 
residue  contribntion  (ARC),  and  food 


additive  regulations  are  covered  by 
existing  tolerances. 

The  nature  of  the  residue  is 
adequately  imderstood.  The 
enforcement  methodology  has  been 
submitted  to  the  Food  and  Drug 
Administration  for  publication  in  the 
Pesticide  Analytical  Manual,  Volume  II 
(PAM  n).  Because  of  the  long  lead  time 
for  publication  of  the  method  in  PAM  II, 
the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Response  and  Program  Resoiut:es 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  niunber: 
Rm.  1132,  CM  #2, 1921  Jefferson  Davis 
Highway,  ArUngton,  VA  22202.  (703)- 
305-5232. 

There  are  presently  no  actions 
pending  against  the  continued 
re^stration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  will  protect 
the  pubUc  health.  Therefore,  the 
tcrierances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  siunmary  of  any  evidence  reUed 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estabUshed.  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 


issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  niunber  [PP 
2F4105/R2191]  (including  conunents 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  conunents,  which 
does  not  include  any  information 
claimed  as  (CBI).  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  legal 
hoUdays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Crystal  Mall  #2, 
1921  Jefferson  I>avis  Highway. 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitied  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  virriting. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  begiiming  of 
this  document. 

Under  Executive  Order  12866,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  This  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  regidations  establishing  new 
tolerances  or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Pari  180 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Agriciiltiu^  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  4, 1995. 
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iL-lohMen,  ^^^   V 

Dinctor,  Begistration  DMaioa,  Office  of 
Pntidde  f^ograou. 

Therefore.  40  CFR  part  180  is 
amended  as  follovrs: 

PART18(MAMENDEPI  ^^=s=^ 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aalharily:  21  U.S.C  34«a  and  371. 

2.  In  §  180.408(a)  by  revising  the 
introductory  text  and  by  amending  the 
table  therein  by  adding  and 
alphabetically  inserting  new*  entries  fn- 
clover,  forage  and  clover,  hay,  to  read  as 
follows: 

{180l406   MeWexyl!  totetenoae  fer 


(a)  Tolerances  are  estabUshed  for  the 
combined  residues  of  the  fungicide 
metalaxyl  (iV-(2,6slmethylphyenyl}-N- 
(methoxyaoetyl)  alanine  methylester] 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moiety,  and  N-{2- 
hydroxy  methyl-6-methylphenyl)-JV- 
(methoxyacetyl)-alanine  methyl  ester, 
each  expressed  as  metalascyl 
equivalents,  in  or  on  the  following  raw 
agricultxual  commodities: 


Convnodtty 


Parts  per 


trichloro-l,3,5-triazine,  reaction 
products  vdih  N-butyl-2,2.6,6- 
tetran^yl-4-piperidinamine  baaed  on 
a  modification  to  the  TSCA  5(e)  consent 
order  regulating  the  substance.  EPA  is 
modifying  this  ruile  based  on  receipt  of 
toxicity  data.     ,,     /; 

WFfWCmB  DATE:  llie  effective  date  of 
this  rule  is  January  19, 1996. 

FOR  nMncn  imfowhation  contact: 
Susan  B.  Hazen,  Director,  TSCA 
Assistance  Office  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  Rm. 
E-543B,  401  M  St.,  SW.,  Washington. 
DC  20460.  telephone:  (202)  554-1404. 
TDD:  (202)  554-0551;  e-mail:  TSCA- 
HotlineOepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  15. 1990  (55 
FR  33296),  EPA  issued  a  SNUR  (FRl^ 
3741-8)  establishing  significant  new 
uses  for  13-propaneidiamine,  N.  N'-l,2- 
ethanediylbis-,  polymer  with  2,4.6- 
trichloro-l,3,5-triazine,  reaction 
products  with  N-butyl-2.2.6.6- 
tetramethyl-4-piperidinamine  based  cm 
the  section  5(e)  consent  order  for  the 
substance.  Because  of  additional  data 
EPA  has  received  for  this  substance. 
EPA  is  modifying  the  SNUR 


rniWon        I.  Background 


Clover,  forage 
Clover,  hay 


1.0 
2.5 


[FR  Doc.  95-30976  Filed  12-19-95;  8:45  am) 
aaxMQ  oooc  i 


40  CFR  Part  721 
[OPPTS-60S82L;  FRL-4«82-f| 
RIN2070-AB27 

1,3-Propane(flainine,  N,  N'-1,2- 
•Ihanedlylbl*-,  Pdyiner  wHh  2,4,6- 
Tr1chloro-1,3,5-trtazine,  Reaction 
Products  with  N-Butyl-2,2,e.»- 
tetramethyM-piperidlnamine; 
Modification  of  Significant  New  Use 
Rules 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  modifying  the 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  1,3-propanediamine.  N,  N'-l,2- 
ethanediylbis-.  polymer  with  2,4,6- 


The  Agency  proposed  the 
modification  of  the  SNUR  (FRL-4919-6) 
for  this  substance  in  the  Federal 
Register  of  May  30. 1995  (60  FR  28075). 
The  backgroimd  and  reasons  for  the 
modification  of  the  SNUR  are  set  forth 
in  the  preamble  to  the  proposed 
modification.  The  Agency  received  no 
pubUc  conunent  concerning  the 
proposed  modification.  As  a  result  EPA 
is  modifying  this  SNUR. 

n.  Objectives  and  Rationale  of 
Modification  of  the  Role 

During  review  of  the  premanufactiue 
notice  (PMN)  submitted  for  the 
chemical  substance  that  is  the  subject  of 
this  modification.  EPA  concluded  that 
regulation  was  warranted  under  section 
5(e)  of  TSCA  pending  the  development 
of  information  sufficient  to  make  a 
reasoned  evaluation  of  the  health  and 
enviroiunental  effects  of  the  substances. 
EPA  identified  the  tests  considered 
necessary  to  evaluate  the  rislcs  of  the 
substances  and  identified  the  protective 
equipment  necessary  to  protect  any 
workers  who  may  be  exposed  to  the 
substances.  The  basis  for  such  findings 
is  in  the  rulemaking  record  referenced 
in  Unit  III  of  this  preamble.  Based  on 
these  findings,  a  section  5(e)  consent 
order  modification  was  negotiated  with 
the  PMN  submitter. 


In  light  of  the  petition  to  modify  the 
consent  order  and  SNUR  the  90-day 
subchronic  test,  the  data  on  structurally 
similar  polycationic  polymers,  and  the 
recalculation  of  the  risk  assessment  of 
the  PMN  substances  based  on 
information  provided  by  the  petitioner, 
the  Agency  determined  that  it  could  no   ' 
longer  support  a  finding  that  the  PMN 
substance  may  present  an  imreasonable 
risk  to  human  health  or  the  environment 
for  the  hazard  ccnnmimication  and 
respiratory  protection  requirements  in 
this  modification.  The  modification  of 
SNUR  provisions  for  the  substances 
designated  herein  is  consistent  with  the 
provisions  of  the  section  5(e)  order. 

m.  RnkmaldBg  Record 

The  record  for  the  rule  which  EPA  is 
modifying  was  established  at  OPPTS- 
50582.  This  record  includes  information 
considered  by  the  Agency  in  developing 
this  nUe  and  includes  the  modification 
to  consent  orders  to  which  the  Agency 
has  responded  with  this  modification. 

A  public  version  of  the  record, 
without  any  Confidential  Business 
Information,  is  available  in  the  OPPT 
Non-Confidential  Information  Center 
(NQC)  from  12  p.m.  to  4  p.m..  Monday 
through  Friday,  except  legal  hoUdays. 
The  TSCA  NCIC  is  located  in  the 
Northeast  Mall  Basement  Rm.  B-607. 
401  M  SL,  SW.,  Washington,  DC. 

IV.  Regulatory  Assessment 
Requirements 

EPA  is  modifying  the  requirements  of 
this  rule  by  eliminating  several 
requirements.  Any  costs  or  burdens 
associated  with  this  rule  will  be  reduced 
when  the  rule  is  modified.  Therefore, 
EPA  finds  that  no  additional 
assessments  of  costs  or  burdens  are 
necessary  imder  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  or  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq). 

List  of  Subjects  in  40  CFR  Part  721 

Enviroiunental  protection.  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 

Dated:  December  11, 1995. 
Cliiriw  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  to  read  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 


Fwknl 
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:  15  U^  2804. 2^7.  and 
»25(c).  i 

2.  Sactiaa  721^7280  is  amended  by 
revising  i>aF4gra|>bs  (a)  and  (b)(1)  to  read 
as  follows: 


f  711.7180 


■Mb  2^6  (ricMora 


(a)  CImniad  tabttatnoB  and 
MignificoiUnewiueswbiecttoreptxtiMig. 
(1)  The  fh«wwir«|  substRDoe  identified  as 
1.3-propmediai»ine.  N.  AT-l^ 
ethuiediynns-.  ^tymer  with  2.4.5- 
tiichloro-l,3>4iiazine.  reaction 
products  with  A«iutyl-2.2,6.6- 
tetTamethyl-4-p%>eridinaniine  (PMN  P- 
89-632)  is  subject  to  reporting  under 
this  section  for  ibe  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  signiflcant  new  uses  are: 
(i)  Protection  In  the  workplace. 

RBquiiemoits  a^  specified  in  §  721.63 

(a)(1).  (a)(2XiJi) J  (a)(3).  (a)(4).  (a)(S)(i). 

(a)(5)(ii).  (aM5)(^«f).  (a)(5Mv).  (a)(6Ki). 

(a)(6)(ii).  (b)  (cofioentration  set  at  0.1 

percent),  and  (c|. 
(ii)  Hazard  cofnmunication  program. 

Requirements  a$  specified  in  §  721.72 

(a)  through  (f).  (fe)(lHiv).  (g)(l)(viii). 

(g)(2)(i),  (g)(2XUD.  (gM2)(iii).  (g}(2)(iv). 

(g)(2Mv).and(gJ(5). 

(b)  Specific  requirements.  The 
provisions  of  si^part  A  of  this  part 
apply  to  this  8ecti<m  except  as  modified 
by  tlids  paragraph. 

(1)  Recordkm^ng.  The  following 
recordkeeping  itaquirements  are 
applicable  to  manufacturers,  importers. 
and  processors  of  this  substance,  as 
specified  in  §  7^1.125  (a)  through  (i). 
•  •    I       •  •  • 

(FR  Doc.  95-309^  Piled  12-19-«5: 8:45  am] 

I  coot  KSMS-f 


OEPARTMENTIOF  THE  INTERIOR 

BuTMu  Of  Lan^  MMwgeiMnt 

43  CFR  PuMie  Land  Ontor  7176 
[CO-M5-1430-Q1;  COC-482aS] 

Partial  Rovocallon  Of  Socralarlal  Order 
Dated  May  23. 1946;  Colorado 

AQENCV:  Bureati  of  Land  Management, 
Interior. 


needed  for  reclamatioD  purpeees.  and 
the  partial  revocation  will  allow  for 
dis]^08alby  exdiange.  This  action  will 
open -160  acres  to  surfoceentry  and 
mining  unless  dosed  by  overiapping 
withdrawals  or  tempcnary  segreastions 
of  record.  The  land  has  been  and  will 
remain  c^ien  to  mineral  leasing. 
EFFECTIVE  DATE:  January  10, 1996. 
FOR  FUfmCR  MFOnMMION  CONTACT: 
Alexa  Watson.  BLM  Colorado  State 
Office.  2850  Youngfield  Street. 
Lakewood.  Colovado  80215-7076. 303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Intoior  by  Section 
204  of  the  Fedbral  Land  PoHcy  and 
Management  Act  of  1976, 43  U.S.C 
1714  (1988).  it  is  ordered  as  follows: 

1.  llie  Secretarial  Order  dated  May 
23. 1946,  which  withdrew  public  land 
for  the  Bureau  of  Reclamation's 
Gunnison- Aricansas  Project,  is  hereby 
revoked  insofar  as  it  afiects  the 
following  described  land: 


Datad:  Decamber  8. 199S. 


ACTION:  Public  Und  Order. 


SUMMAirr:  Thia  order  partially  revokes  a 
Secretarial  order  insofior  as  it  affects  160 
acres  of  publicland  withdrawn  for  the 
Bureau  of  Reclamation's  Gunnison- 
Arkansas  Projdct.  The  land  is  no  longer 


NmrMBxka  Principal 

T.49N..R.5W.,  .%   - 

Sec34.NEV«. 

The  area  described  contains  160  acres  in 
Gunniaon  County. 

2.  At  9  ajn.  on  January  19, 1996.  the 
land  described  in  paragraph  1  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawais,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  January 
19, 1996.  sball  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  ajn.  on  January  19, 1996,  the 
land  described  in  paragraph  1  will  be 
opened  to  location  and  entry  xmdBt  the 
United  States  mining  laws  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  described  in  this  order  under 
the  general  mining  law$  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  atiempted  adverse  possession 
imder  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  witi)  Federal  law.  The  Burrau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  coiuts. 


Atsictairt  Secietoiy  of  the  Interior. 

(FR  Doc  95-30840  Piled  12-19-95;  8:43  am] 

MUMO  oooc  ota^ia-p 


FEDERAL  EMERQENCY 
MANAGEMEirr  AQENCY 

44CFRPart64 
[Dooint  No.  FEMA-7i301 

Uat  of  Comimmltloa  EllglMo  for  Iho 
Saia  of  Flood  fciauranoa 

AQBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION;  Final  rule. ^ 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  auth(vizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed.  ^ 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  fcur 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  room  417,  Washington,  DC  20472, 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  retiun, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measiues  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  <m  the  attached 
list  have  recentiy  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  commimity. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  haasrd 
areas  in  some  of  these  commimities  by 
publishing  a  Flood  Hazard  Boimdary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  third  column  of  the  table.  In  the 
commimities  listed  where  a  flood  map 
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has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 
The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
pubUc  interest.  The  Director  also  finds 
that  notice  and  pubhc  procedure  under 
5  U.S.C.  S53(b)  are  impracticable  and 
imnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Enviroiunental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regolatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


niunber  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5  U. 
S.  C.  601  et  seq.,  because  the  rule  creates 
no  additional  burden,  but  lists  those 
communities  eligible  for  the  sale  of 
flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  1 2866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FH  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperworic  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26. 1987,  3  CFR,  1987  Comp,. 
p.  252. 


Executive  Oder  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25, 1991.  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


Sate/kx»tion 


Commu- 
nity No. 


Effective  date  of  eligibiljty 


Current  effective 
map  date  - 


New  Ellglblea    Emergency  Program 

Nodti  Carolina:  Hertford  County,  unincorporated  areas  . 

Texas:  Oakwood,  city  of,  Leon  County „ 

Georgia:  Putman  County,  unincorporated  areas 

Michigan:  Qourtey,  township  of,  Menominee  County 

South  Carolina:  Pamplico,  town  of,  Florence  County 

t<ans8s:  Miami  County,  unincorporated  areas 

Texas: 

Roma,  city  of,  Starr  County 

Leon  County,  unincorporated  areas 

New  Ellgibles — Regular  Program 

South  Carolina:  Gilt)ert,  town  of,  Lexington  County  

California:  Buellton,  city  of,  Santa  Bart)ara  County^  

North    Carolina:    Cleveland    County,    unirKX>rporated 

areas. 
Iowa: 

DeWitt.  city  of,  Qinton  County^ 

Reinstatements 
New  York;  Lima,  viHage  of,  Livington  County  . 

Pennsylania: 

BeNevue,  borough  of,  Allegheny  County 

Emsworth,  borough  of,  Allegheny  County 

Briar  Creek,  borough  of,  Columbia  County 

Upper  St.  Clair,  township  of  Allegheny  County 

Illinois: 

New  Lenox,  village  of.  Will  County 

KIncaid,  viHage  of,  Ctiristian  County 

Pennsylvania:    McCandless,    township   of.   Allegheny 

County. 
New  York:  Saixiy  Creek,  town  of,  Oswego  County  

Permsylvania: 

Forward,  township  of,  Allegheny  County 

Cumt)ef1and,  township  of,  Greene  County  


370130 
480437 
130540 
260455 
450081 
200220 

480577 
480903 

450132 
060757 
370302 


190568 
361457 

420009 
420034 
420340 
421119 

170706 
170858 
421081 
360661 

421064 
421188 


Oct  6,  1995  .. 
Oct.  13,  1995 
Oct.  23, 1995 

...do  

...do  

Nov.  6,  1995  . 

hkN.  20,  1995 
Nov.  24,  1996 

Oct  13,1995 
Oct  16, 1995 
Oct  23,  1995 


Oct  27,  1995. 


Jan.  11,  1980,  Emerg;  July  23,  1982,  Reg;  Nov.  4. 
1992.  Susp;  Oct  4, 1995,  Rein. 

Feb.  17,  1977,  Emerg;  Dec.  15,  1978.  Reg;  Oct.  4, 

1995,  Susp;  Oct.  13.  1995,  Rein. 
June  20,  1975,  Emerg;  Sept  30,  1980.  Reg;  Oct.  4. 

1995,  Susp;  Oct  13,  1995,  Rein. 
Aug.  31,  1973,  Emerg;  Aug.  15,  1979,  Reg;  Feb.  16. 

1995.  Susp;  Oct.  13.  1995.  Rein. 
June  11.  1974,  Emerg:  Mar.  15,  1984,  Reg;  Oct  4, 

1995,  Susp:  Oct  13,  1995,  Rein. 

Sept  19,  1974,  Emerg;  May  1,  1980,  Reg;  Sept.  6, 

1995,  Susp:  Oct  16,  1995,  Rein. 
Apr.  7.  1976,  Emerg;  April  1,  1993,  Reg;  Apr.  1,  1993, 

Susp;  Oct.  19,  1995,  Rein. 
Oct.  4,  1974,  Emerg;  June  18,  1980.  Reg;  Oct  4.  1995, 

Susp;  Oct.  19.  1995,  Rein. 
Aug.  18,  1975,  Emerg;  Oct  15,  1981,  Reg;  July  17, 

1995.  Susp;  Oct  20, 1995,  Rein. 

Sept  27,  1994,  Emerg;  Feb.  l,  1980,  Reg;  Oct  4. 

1995,  Susp:  Oct.  23.  1995,  Rein. 
Jan.  27.  1976,  Emerg;  July  1,  1986.  Reg;  Sept.  20, 

1995.  Susp;  Oct  23,  1995,  Rein. 


June  2.  1978. 
Fab.  6. 1976. 


Apr.  23.  1978. 
June  7,  1977. 

June  4, 1976. 


July  17.  1995. 
July  2, 1991. 


July  23,  1982. 

Oct  4.  1995. 
Oct  4,  1995. 
Feb.  16, 1995. 
Oct  4.  1995. 

Sept.  6,  1995. 
Apr.  1,  1993. 
Oct  4,  1995. 
July  17,  1995. 

Oct  4,  1995. 
Sept.  20,  1995. 
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uBW/lOCOBOn 


Slo«M.  kMHili  p  of.  Alegheny  Ckxrty  .._ 

NawYortc 

Waveriy,  kmn  tt,  FianWn  County  ~: 

BaMon  Spa.  r  ■age  of.  Saratoga.  Courty 

PaiwayMrta: 

Camagie.  borough  of.  Atagheny  County 

Soult)  Varaai^B,  kMnahip  of.  ASagheny  County 

Kennedy.  towiiaNp  of.  Alegheny  County 

BakMn.borai|gh  of.  Alaf^wny  County 

Biackanridge.  ^nrough  of,  Alegheny  County 

Craltan,  Ixmiiih  of.  Ale^wny  County 

Wiacooiin:  StartK^  dty  of.  CNppevM  County 

Indtana:  Laurel,  toim  of.  FranMn  County 

Minois:  Peotone.  vflega  of.  Wl  County 

Pennsyfvania: 

HaiTiaon,  to«vmhip  of.  Potter  County 

NevWe,  townefiip  of.  Alegheny  County -. 

Rankin,  bomjtiti  of.  Alegheny  County  „.. 

Indana:  Perry  Ca  nty.  unincorporated ~... 

iwussiesippi:  PhOad^phia.  city  of.  Neshobe  County  ... 
Virginia:  Salem,  city  of,  independent  city 


Gonnw- 
mtyNo. 


Perwvylvania: 

Oakmont.  borough  of.  Allegheny  County 


Green  Tree,  ijorough  of,  Alegheny  County 


Regul^l 


South    Carolina:    EdgelieM    County,    unincorporated 
areas. 

■  Program  Conversions 
Region  ill 

Pennsytvania:       j 

Aleppo,  townlhip  of.  Alegheny  Courty 

Aspinwal,  botough  of,  Allegheny  County 

Bel  Acree,  borough  of,  Alegheny  County ^. 

Bethel  Park,  Municipatity  of,  Allegheny  County 

Blawnox,  borSugh  of,  Allegheny  County  

Braddock,  borough  of,  Allegheny  County 

Brk^gevile,  bSrough  of,  Alegheny  County  _. 

Cieirton,  City  of,  Allegheny  County 

CoMer.  townwHp  of,  Alegheny  County 

Corapols.  borough  of,  Alegheny  County 

Oravoaburg,  kxough  of,  Allegheny  County  ~.. 

Elzabelh,  botough  of,  Alegheny  County 

EEzabelh.  totenship  of,  Alegheny  County  

Etna,  borougl*  of,  Alegheny  County 

Fawn,  township  of.  Alegheny  County 

Findlay,  township  of,  Alegheny  County 

Glassport  bcrough  of,  Alegheny  County 

Hampton,  totanship  of,  Alegheny  County  

Harmar,  towilBhip  of,  Alegheny  County 

Herrlsort,  borbugh  of,  Alc^lheny  County  

HaysvMe,  bo^oug^  of.  Alegheny  County 

IWdetoerg.  Horough  of,  Alegheny  County 


Effective  date  of  elgloiity 


421110 

361126 
360710 

420010 
421281 
421072 
420007 
420014 
420026 
560047 
180306 
170709 

421978 
42S385 
420067 
180195 
280120 
510141 

420060 
420040 
450229 


421266 

420005 

420008 
420012 
420013 
420015 
420018 
420034 
421058 
420025 
420027 
421263 
420033 
421062 
421285 
421286 
420038 
420978 
421068 
420041 
420042 
420043 


Dec  5.  1974.  Emerg;  Feb.  15.  1980.  Reg:  Oct  4. 
1805,  Suap:  Oct  23. 1995.  Rein. 

Jaa  22.  1977.  Emeig:  Dec.  4,  1985.  Rea  Nov.  4. 

1982.  Suap:  Oct  26. 1995.  Rein. 
July  7.  1975.  Emers  June  1.  1964.  Reg:  Aug.  16. 

1995.  Suap:  OcL  26. 1995.  Rein. 

July  3. 1973.  Emerg:  May  1. 1978.  Reg:  OcL  4,  1995. 

Suap:  Oct  26. 1905,  Rein. 
Aug.  7, 1974.  Bnerg:  Aug.  1. 1979.  Reg:  Oct  4. 1995. 

Suap;  Oct  26. 1905.  Rein. 
Apr.  26.  1974,  Emerg:  Feb.  15.  1980,  Reg:  OcL  4. 

1965.  SuBfK  Oct  27. 1995.  Rein. 
Nov.  19.  1973.  Emerg;  Aug.  15.  1978.  Reg:  OcL  4, 

1995,  Suap:  OcL  31, 1995,  Reia 
Nov.  26,  1974,  Emerg;  Aug.  15,  1980.  Reg:  OcL  4. 

1995,  Suap;  OcL  31, 1995,  Rein. 
Apr.  15.  1974.  Emerg;  Dea  19,  1980,  Reg;  OcL  4, 

1995.  Suap;  OcL  31, 1995.  Rein. 
Apr.  1.  1975.  Emerg;  SepL  18.  1986,  Reff  Sept  18. 

1985,-Susp;OcL31.Rein. 
May  27.  1975.  Emerg;  SepL  1.  1988.  Reg:  Sept  1. 

1988,  Suap:  Nov.  6, 1995,  Rein. 
Aug.  14,  1974,  Emerg:  Jan.  14.  1983.  Reg:  Sept  6, 

1995.  Suap:  Nov.  6. 1995,  Rein. 

Dec.  31.  1975.  Emerg;  June  1,  1987,  Reg;  Aug.  2, 

1993,  Suap;  Nov.  7. 1995.  Reia 
Mer.  19. 1971.  Emerg:  July  7. 1978,  Reg;  OcL  4. 1995, 

Suap;  Nov.  7, 1995.  Rein. 
Feb.  10, 1975.  Emerg:  July  2. 1980,  Reg;  OcL  4, 1995, 

Susp;  Nov.  20, 1995,  Rein. 
Apr.  11.  1975.  Enwrg:  Nov.  1.  1995,  Reg;  Nov.  1. 

1905.  Suap:  Nov.  24, 1995,  Rein. 
Nov.  2.  1974.  Emerg:  SepL  29,  1986,  Reg;  OcL  18, 

1995.  Susp;  Nov.  24. 1995,  Rein. 
Mar.  8,  1974.  Emerg:  Sept  2,  1981,  Reg;  Oct  18, 

1995.  Suap;  Nov.  22, 1995,  Rein. 

July  25,  1974,  Emerg;  Jan.  16.  1981.  Reg;  OcL  4. 

1995.  Suap;  Nov.  27, 1995,  Rein. 
June  27,  1974.  Emerg;  July  16,  1981,  Reg;  OcL  4, 

1995,  Susp;  Nov.  30, 1995,  Rein. 
July  12,  1991,  Emerg:  Apr.  1,  1993,  Reg:  Sept  20. 

1995,  Suap;  Nov.  30. 1995,  Rein. 


October  4,  1995 

Suspension  Withdrawn 

do  »... 

do 

do  ..._...~._»__~..~. 

do 

......do — 

do  

.....do 

do ..„_...... 

do  

do 

do  

.....do  ....>.....~~.~.._~>~> 

do  ........_».._.. 

do  ............~~.......... 

do 

•  ••■■UU    ■■•••>•■■•*•■•■•■•••■•■•>■• 

.....do 

do  

Z.do  "ZZZZZ 


CunwH  effective 
map  date 


OcL  4. 1995. 

Dec  4. 1985. 
Aug.  16. 1995. 

OcL  4. 1995. 
OcL  4,  1995. 
OcL  4. 1995. 
OcL  4, 1996. 
OcL  4. 1995. 
OcL  4. 1995. 
SepL  18. 1985. 
Nov.  2. 1995. 
SepL  6. 1995. 

June  1,1995. 
OcL  4. 1965. 
OcL  4. 1995. 
Nov.  1.1995. 
OcL  18. 199& 
OcL  18,  1995. 

OcL  4, 1995. 
OcL  4, 1995. 
Sept.  20. 1995. 


10-4-95. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Da 
Do. 
Do. 
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Sate/kx»lk>n 

Homestead,  borough  of.  Allegheny  County 

Indiana,  township  of,  Allegheny  County 

Leet,  township  of,  Alegheny  County 

Leetsdaie,  borough  of,  Allegheny  County  

Lil)efty,  borough  of,  Allegheny  County  

McDonaM.  tx)rough  of,  Allegheny  County 

McKeesport,  city  of,  Allegheny  County 

McKees  Rocks,  borough  of,  Allegheny  County 

Mnuhal,  borough  of,  Allegheny  County  

North  Fayette,  township  of,  Allegheny  County 

North  VersaHles,  township  of,  Alegheny  County  ... 

O^Hara,  township  of,  Allegheny  County 

Penn  Hils.  Municipatity  of,  Allegheny  County 

Pine,  township  of,  Allegheny  County 

Pitcaim,  borough  of,  Alegheny  County 

Plum,  borough  of,  Allegheny  County 

Reserve,  township  of,  Allegheny  County 

RkMand,  township  of,  Allegheny  County 

Rot)inson,  township  of,  Allegheny  County 

Shaipsburg.  borough  of,  Alegheny  County  ..„ 

Spririgdale,  township  of,  Alegheny  County 

Swissvale,  borough  of,  Allegheny  County 

Tarentum,  borough  of,  Allegheny  County 

Turtle  Creek,  borough  of,  Allegheny  County 

Verona,  borough  of,  Allegheny  County  „..„ , 

Versailes,  borough  of,  Alleglieny  County  

Wal,  borough  of,  Allegheny  County  ...„ , 

West  Deer,  township  of,  Allegheny  Couunty , 

West  EHzatwth,  borough  of,  Alegheny  County 

Wilmerding,  borough  of,  Allegheny  County  . 

Virginia:  Hampton,  ind^ndent  city 

Region  V 

llinois:  OU  Mil  Creek,  village  of.  Lake  County 

Regular  Program  Conversiona 
Region  I 

Maine:  Autxjm.  city  of,  Androscoggin  County 

Region  m 

Maryland:  Oakland,  town  of,  Garrett  County 

Pennsylvania: 

East  Bethlehem,  township  of,  Washington  County  . 

Ekx).  borough  of,  Washington  County _ 

Henderson,  township  of,  Huntingdon  County 

Monongaheia,  township  of,  Greene  County _.. 

Virginia:  Roanoke  County,  unincorporated  areas 

West  Virginia: 

Fairmont  city  of,  Marion  County  

Marion  County,  unincorporated  areas 

Morgantown,  city  of,  Marion  County 

Star  City,  town  of.  Monongalia  County > 

ReglonV 

Ohk>:  HamiWon  County,  unincorporated  areas 

Ind»na: 

Ftora,  town  of,  Carrol  County 

Scott  County,  unincorporated  areas 

VerniHInn  County,  unincorporated  areas  

Ohk):  Trimble,  vUage  of,  Athens  County 

RegkNil 
Connectk»t:  Bozrah,  town  of.  New  London  County 

Region  N 

New  Jersey:  South  Belmar,  borough  of.  Monmouth 
County. 

Region  III 
Pennsylvania:  Jefferson,  township  of,  Greene  County  ... 

ReglonV 

llinois:  Hairpshiie,  vllage  of,  Kane  County „ 

Indtana:  I 


Commu- 
nity No. 


420044 
421070 
421075 
420047 
420048 
420855 
420051 
420052 
420056 
421085 
421231 
421088 
421092 
421094 
420062 
420065 
420068 
421199 
421079 
420073 
420074 
420075 
420076 
420079 
422611 
420081 
420082 
421299 
420083 
420091 
515527 

170385 


230001 


240039 

422140 
420852 
420960 
421673 
510190 

540099 
540097 
540141 
540273 

390204 

180021 

180474 
180449 
390021 

090094 


340328 

421672 
170327 


Effective  date  of  eUgbility 


..do  ., 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  ., 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
..do  .. 
...do 
...do 
...do 
...do 
...do 
...do 
...do 
...do 
...do 

..do 


Current  effective 
map  date 


October  18, 1995 

Suspenskxi  Withdrawn 


.do 

.do 
.do 
.do 
.do 
.do 

do 
do 
do 
do 

do 


Noveml)er  1,  1995  

Suspension  Wittidrawn 

.do „ 

do 

xto 


Novemt)er2, 1995  

Suspenston  WHtxlrawn 


..do 

..do 
..do 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
7-3-«5. 

8-1-80. 


10-18-95. 


Do. 

Do. 
Da 
Do. 
•  Do. 
Da 

Do. 
Do. 
Do. 
Do. 

Do. 

11-1-95. 

Do. 
Do. 
Do. 

11-2-05. 


Do. 

Do. 
Do. 


65586  Federd  Regiater  /  Vol.  60.  No.  244  /  Wednesday.  December  20,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  244  /  Wednesday,  December  20,  1995  /  Rules  and  Regulations  65587 


SatB/localion 


BFOOkvWe,  \otm  of.  FrankBn  County 

Cedv  Grove,  town  of,  Franklin  Ckxjnty 

Franklin  Couity,  unincorporated  areas  

DAchigan:  Montrose,  township  of.  Genessee  Courty 

0»ito:  Napoleon,  ^  of.  Henry  County  „ 

Wiaconsin:  Wa^ikum.  city  of,  Bayfleid  County 

I      Region  vol 

Ut^  Davis  Courty.  unincorporated  areas -... 

Regulv  Program  Convarsions 
I        Regton  H 

New  York:  1 

Schroon,  tow^  of.  Essex  County 


WHninqton, 


I.  ibwn  of,  I 

r  * 


,  Essex  County  _-. 
RagkMim 

Pervtsylvania: 

AHer^xxt  t)o<ough  of.  Washington  County 

Bele  Vemoni  twrough  of.  Fayette  County 

Brownsville,  twrough  of.  Fayette  County 

BrownsviNe,  township  of,  Fayette  County 

Markxi  Certffr,  txxough  of,  Indtana  County 

Stroud,  townfchip  of,  Monroe  County — 

RegkmV 

Illinois:  Mill  CreeH.  village  of.  Unkxi  County  

Indtana:  Cannel,  faty  of,  Hamillon  County 

Ohto: 

LaureiviHe,  vHage  of,  Hocking  County ». 

Meigs  courTt|.  unincorporated  areas  

Wisconsin:  Ointarville.  city  of.  Waupaca  County 

I        RagionVI 

Louisiana- 
Grant  CountV.  unincorporated  areas 

New  Roads,itown  of,  Pointe  Coupee  Parish 

Poinle  Coup^  Parish,  unincorporated  areas  

Oklahoma:  Cominche,  city  of.  Comanche  County  

WlUidiawn 
Oklahoma:    Delaware  Tribe   of  Western  Oklahoma. 
Caddo  County; 


Commu- 
nity No. 


180069 
180304 
180068 
260399 
390266 
550019 

490038 


361158 
361161 


420845 
420457 
420458 
421621 
420503 
420693 

170659 
180081 

390273 
390387 
560494 


220076 
220144 
220140 
400008 

40052 


Effective  date  of  eNgibiBty 


..do 
..do 
..do 
.xto 
..do 
...do 


..do 


NovemlMr  16, 1995  ..^. 
Suspenston  Withdrawn 
.do _ — .. 


Current  effective 
map  date 


..do 
..do 
..do 
..do 
..do 
..do 


..do 
..do 


..do 
..do 
..do 


..do 
..do 
..do 
.jdo 


Oct  18.  1985.  Emerg;  Jan.  18.  1988,  Reg;  Dec.  16, 
1992,  Susp;  Feb.  18,  1993,  Rein;  Nov.  20,  1995, 
With. 


Do. 
Da 
Do. 
Do. 
Do. 
Do. 

Do. 


11-16-95. 
Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 

Do. 
Do. 
Do. 


Do. 
Do. 
Do. 
Do. 

9-27-91. 


'  The  City  of  auellton  has  adopted  by  reference  Santa  Barbara  County's  Fkxxl  Insurance  Study  (FIS)  and  Fkxxl  Insurance  Rate  M^  (FIRM) 
for  noodpiain  m^iagement  andinsurance  purposes  dated  6-3-92.  (Santa  Barbara  County's  CID  number  is  060331;  panels  number  554,  555, 

556  and  558).  .      ^  ■ 

*The  City  of  peWitt  has  adopted  by  reference  ainlon  County's  FIRM  dated  9-1-90,  for  ftoodplain  management  and  insurance  purposes. 

(Panels  21  and  13).  Clinton  County's  CID  number  is  190859.  „.^       _^  c  ;^v»y«K     uui*^,«. 

Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Re«n.— Reinstatoment;  Susp.— Suspension:  With.— Withdrawn. 


(Catalog  of  Fede^l  Domestic  Assistance  No. 
83.100.  "Flood  ^snrance.") 


Issued:  December  15. 1995. 
Robert  H.  VoUand, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 
(PR  Doc.  95-30965  Filed  12-19-95;  8:45  am) 

BIUJNO  COOE  CTIS-OS-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

PMM  Docket  No.  9&-113;  RM-8664.  RM  8807] 

Radio  Broadcasting  Services;  Salem 
and  N«w  Martinsville,  WV 

aqency:  Federal  Communications 

Commission. 

ACTIOH:  Final  rule. 


summary:  The  Commission,  at  the  . 
request  of  Salem-Teikyo  University, 
allots  Channel  2 77 A  at  Salem.  West 
Virginia,  as  the  community's  second 
local  FM  transmission  service  (RM- 
8664).  See  60  FR  39141.  August  1, 1995. 
We  also,  at  the  request  of  Seven  Ranges 
Radio  Company,  Inc.,  allot  the 
counterproposal  for  Channel  2S8A  at 
New  Martinsville,  West  Virginia,  as  its 
second  local  FM  transmission  service 
(RM-6697).  Channel  277A  can  be 
allotted  to  Salem  in  comphance  with 
the  Commission's  minimum  distance  , 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  277A  at  Salem 
are  North  Latitude  3»-17-00  and  West 
Longitude  80-34-00.  Additionally, 
Channel  258A  can  be  allotted  to  New 


Martinsville  in  compUance  with  the 
Commission's  minitniim  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  258A  at  New 
Martinsville  are  North  Latitude  39-38- 
36  and  West  Longitude  80-51-36.  See 
SuppleOientary  Information,  infra. 

DATES:  Efiective  January  29, 1996.  The 
window  period  for  filing  appUcations 
will  open  on  January  29, 1996  and  close 
on  February  29, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-113, 
adopted  November  27, 1995,  and 
released  December  15, 1995.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Since  Salem  cmd  New  Martinsville  are 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border, 
conciurence  of  the  Canadian 
government  iias  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

List  (rf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-(AMENDEP] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AuUiarftjr:  Sections  303, 48  Stat,  as 
amended,  1082;  47  U.S.C.  154,  as  amended. 

173.202    [Amandad] 

2.  Section  73.202(b).  die  Table  of  FM 
Allotments  imder  West  Virginia,  is 
amended  by  adding  Channel  277A  at 
Salem,  and  by  adding  Channel  258A  at 
New  Martinsville. 

Federal  Commimications  Commission. 
John  A.  Karmisss, 

Chief,  Allocations  Branch,  Policy  ahd  Rules 

Division,  Mass  Media  Bureaa. 

[FR  Doc  95-30897  FUed  12-19-95;  8:45  am] 

8IUJNQ  cooc  «nt-oi-r 


47  CFR  Part  100 

PB  Dockat  No.  95-168;  PP  Doctnt  No.  93- 
253;  FCC  96-507] 

Direct  Broadcast  Sateillta  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  On  December  14. 1995,  the 
Federal  Communications  Commission 
adopted  a  Report  and  Order  in  which  it 
adopted  a  number  of  new  rules  and 
pohcies  for  the  Direct  Broadcast 
Satellite  ("DBS")  service,  including  the 
use  of  competitive  bidding  to  resolve 
mutually  exclusive  applications  for  DBS 
resources.  As  part  of  its  decision  in 
Advanced  Communications 
Corporation,  FCC  95-428  (released 
October  18, 1995),  the  Commission 
reclaimed  for  the  pubUc  51  channels  of 
DBS  spectrum  at  two  orbital  locations 
(27  channels  at  110"  W.L.  and  24 
channels  at  148°  W.L.)  that  had 
previously  been  assigned  to  Advanced 
Communications  Corporation  ("ACC"). 
The  Commission  adopts  rules  and 
poUcies  in  the  DBS  service  in  order  to 
update  the  current  "interim"  rules  and 
to  reassign,  through  a  competitive 
bidding  process,  channels  at  orbital 
locations  previously  assigned  to  ACC. 
EFFECTIVE  DATE:  January  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Hutchings  or  Bill  Wiltshire, 
International  Bureau,  (202)  418-0420;  or 
Diane  Conley,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0660. 

SUPPLEMENTARY  INFORMATION:  This 
siunmarizes  the  Commission's  Report 
and  Order  in  IB  Docket  No.  95-168;  PP 
Docket  No.  93-253;  FCC  95-507, 
adopted  on  December  14, 1995,  and 
released  on  December  15, 1995.  The 
complete  text  of  this  Report  and  Order 
("Order")  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Sti«et  NW.,  Washington, 
D.C.,  and  also  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW., 
Suite  140,  Washington,  D.C.  20037.  This 
Order  contains  new  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
("PRA"),  Pub.  L.  104-13,  which  were 
proposed  in  the  NPRM  and  submitted  to 
the  Office  of  Management  and  Budget 
("OMB")  for  approval.  The  Commission 
received  no  comments  on  the  proposed 
information  collections,  and  therefore 
adopts  them  as  originally  proposed.  The 
effective  date  of  the  new  and  modified 


rules  being  adopted  falls  after  the 
deadline  for  OMB  action  under  the  PRA. 

Synopsis  of  the  Report  and  Order 

/.  Introduction 

1.  Over  six  years  ago,  in  Continental 
Satellite  Corporation,  4  FCC  Red  6292 
(1989),  the  Commission  stated  that 
existing  DBS  permittees  would  have 
first  right  to  additional  chaimel 
assignments  upon  surrender  or 
cancellation  of  a  DBS  construction 
permit.  The  Notice  of  Proposed 
Rulemaking  ("NPRM")  in  this 
proceeding,  60  FR  55822  (Nov.  3, 1995), 
tentatively  concluded  that  this 
reassignment  policy  no  longer  serves  the 
public  interest,  and  accordingly 
proposed  to  use  competitive  bidding 
when  the  Commission  has  received 
mutually  exclusive  applications  for 
reassignment  of  such  DBS  resources. 
Specifically,  the  NPRM  proposed  to 
auction  two  large  blocks  of  channels 
that  are  currently  available  at  two 
orbital  locations.  In  addition,  the  NPRM 
proposed  new  service  rules  that  would: 
(1)  impose  performance  criteria 
intended  to  ensure  that  DBS  resources 
are  utilized  in  a  timely  manner;  (2) 
guard  against  potential  anticompetitive 
conduct  by  DBS  providers;  and  (3) 
ensure  timely  DBS  service  to  Alaslca  and 
Hawaii.  The  NPRM  also  requested 
comment  on  our  existing  policy 
governing  the  extent  to  which  DBS 
resources  may  be  put  to  alternative  uses. 

2.  The  Commission  concludes  that  the 
public  interest  is  no  longer  served  by 
the  pro  rata  methodology  established  in 
Continental  for  reassigning  reclaimed 
DBS  channels.  Accordingly,  the 
Commission  adopts  new  rules  for 
reassigning  DBS  resources.  In  the  Order, 
the  Conmiission  finds  that  it  has  the 
statutory  authority  to  auction  DBS 
construction  permits  if  the  Commission 
receives  mutually  exclusive 
applications,  and  that  the  objectives  of 
Section  309(j)  of  the  Commimications 
Act,  47  U.S.C.  309(j),  would  be  served 
by  doing  so.  Specifically,  imder  the 
Order  the  Commission  will  auction  two 
DBS  construction  permits:  one  for  all  28 
channels  now  available  at  the  110'  W.L. 
orbital  location  (27  channels  bom  ACC 
plus  1  channel  that  was  never  assigned), 
and  another  for  all  24  channels  now 
available  at  the  148"  W.L.  orbital 
location.  The  NPRM  proposed  to 
employ  an  oral  outcry  auction  to  award 
construction  permits  for  these  channel 
blocks.  The  Commission  has  instead 
determined  that  these  two  permits 
should  be  awarded  through  a  sequential 
multiple  round  electronic  auction. 
Other  auction  designs  may  be  used  for 
future  DBS  auctions. 
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3.  The  Commission  also  adopts  three 
new  service  nile^  and  revises  an 
existing  policy  First,  a  person  receiving 
a  new  or  additiotial  DBS  construction 
permit  Mdll  be  required  to  complete 
construction  of  Us  first  satellite  within 
four  years  of  receiving  its  permit,  and  to 
complete  all  satellites  in  its  DBS  system 
within  six  years,  Second,  new 
permittees  will  1^  required  to  provide 
DBS  service  to  Alaska  and  Hawaii  from 
any  orbital  locatlcm  where  such  service 
is  technically  feasible,  and  existing 
permittees  will  lie  required  to  provide 
such  service  from  either  or  both  of  their 
assigned  oibitaTlocations  in  order  to 
retain  their  channel  assignments  at 
western  orbital  locations.  Third,  the 
term  for  non-braedcast  DBS  licenses 
will  be  lengthei^  from  five  years  to  ten 
years,  to  encourage  investment  and 
innovation  in  the  service  and  to  better 
match  the  useful  life  of  DBS  satellites. 
In  addition,  the  existing  policy 
restricting  non-OBS  use  of  DBS 
resources  will  be  restated  in  terms  of 
capacity  rather  (han  time  in  order  to 
allow  DBS  Uceneees  to  configure  their 
systems  more  efficiently.  The 
Commission  believes  that  these  rules  are 
well  designed  to  spur  swift 
development  of  DBS  spectrum  resources 
to  the  benefit  of  the  American  public. 

n.  Proposed  Seitnce  Rules 

A.  Performance  Objectives 

4.  The  Commission  finds  that 
combining  existing  due  diligence 
requirements  with  additional  milestones 
for  construction  and  operation  of  DBS 
systems  by  new  permittees  will  prevent 
unnecessary  delays  in  the 
commencement  of  service.  Accordingly, 
the  Commission  adopts,  as  proposed  in 
the  NPRM,  two  additional  performance 
criteria  for  those  receiving  DBS 
construction  pelmits  after  the  effective 
date  of  the  proposed  rule:  (1) 
completion  of  construction  of  the  first 
satellite  in  a  D^  system  within  four 
years  of  authorisation;  and  (2)  launch 
and  operation  of  all  satellites  in  a  DBS 
system  within  4ix  years  of  authorization. 

B.  Use  of  DBS  (^pacity 

5.  At  present;  Commission  policy 

.  requires  each  DBS  licensee  to  begin  DBS 
operations  before  the  end  of  its  first  five- 
year  license  term,  but  allows  otherwise 
imrestricted  use  during  that  term.  After 
expiration  of  the  first  term,  a  DBS 
operator  may  continue  to  provide  non- 
DBS  service  on|y  on  those  transponders 
on  which  it  als<>  provides  DBS  service, 
and  only  up  to  half  of  the  use  of  each 
transponder  each  day.  The  Commission 
finds  that  capa^ty-based  restrictions 
would  allow  D  )S  permittees  and 


licensees  more  flexibility  in  how  they 
configiue  their  satellites  as  a  matter  of 
technical  efficiency  ki  complying  with 
the  limitations  we  have  imposed. 
Accordingly,  the  Order  restates  existing 
restrictions  on  the  use  of  DBS  resources 
as  a  function  of  capacity  rather  than 
time,  but  otherwise  retains  the  existing 
use  policy.  Thus,  the  new  policy  will  be 
that  a  DBS  licensee  must  begin  DBS 
operations  within  five  years  of  receipt  of 
its  license,  but  may  otherwise  make 
unrestricted  use  of  the  spectrum  during 
that  time.  After  that  five-year  period, 
such  a  licensee  may  continue  to  provide 
non-DBS  service  so  long  as  at  least  half 
of  its  total  capacity  at  a  given  orbital 
location  is  used  for  DBS  service. 

6.  The  NPRM  noted  the  possibility 
that,  as  a  resiilt  of  a  separate  proceeding, 
operators  using  DBS  channels  and 
orbital  locations  may  be  permitted  to 
provide  both  domestic  and  international 
service.  See  Amendment  to  the 
(Commission 's  Regulatory  Policies 
Governing  Domestic  Fixed  Satellites  and 
Separate  International  Satellite 
Systems,  Notice  of  Proposed 
Rulemaking,  FCC  95-146,  para.  38 
(released  April  25, 1995)(" Transborder/ 
Separate  Systems").  60  FR  24817  (May 
10, 1995).  The  Commission  notes  that 
the  construction  permits  available  at 
auction  currently  authorize  only  DBS 
service  to  the  United  States,  and  finds 
that  the  potential  for  international  DBS 
service  is  no  basis  for  delaying  the 
auction  pending  resolution  of 
international  satellite  service  issues  in 
the  Transborder/ Separate  Systems 
proceeding. 

C.  Rules  and  Policies  Designed  to 
Promote  Competition 

1.  Spectrum  Aggregation  Limitations. 
7.  The  NPRM  proposed  certain  rules 
intended  to  prevent  strategic  use  of  DBS 
resources  for  anticompetitive  purposes 
and  also  requested  comment  on  whether 
additional  steps  were  necessary  to 
achieve  the  desired  goal  of  fostering 
competition  among  multichannel  video 
programming  distributors  ("MVPDs"), 
such  as  DBS  and  cable  systems.  Two  of 
the  rules  proposed  were  structural,  in 
that  they  placed  limits  on  the  niunber  of 
fuU-CONUS  DBS  channels  a  person 
could  hold  or  use.  The  NPRM  also 
proposed  rules  aimed  at  preventing 
specific  types  of  potentially 
anticompetitive  conduct,  and  requested 
comment  on  the  degree  to  which 
existing  rules  might  address  those  same 
concerns. 

8.  The  Commission  rejects  both  of  the 
spectrum  caps  proposed  in  the  NPRM. 
and  instead  adopts  a  one-time  spectrum 
limitation  applicable  to  the  upcoming 
auction.  Under  this  one-time  ^yction 


rule,  a  party  currently  holding  an 
attributable  interest  in  full-CONUS 
channels  at  one  location  may  bid  at 
auction  for  channels  currently  available 
at  the  110°  location,  but  if  successful 
must  divest  its  existing  full-CONUS 
channels  at  any  other  location  Mnthin 
twelve  months.  The  Commission  finds 
that  the  rule  is  necessary  given  the 
scarcity  of  full-CONUS  DBS  spectrum 
and  the  impact  that  concentration  of 
this  spectrum  into  the  hands  of  any 
single  provider  might  have  on  the 
overall  MVPD  mar'-et.  The  resulting 
intra-DBS  comprr*  :ion  will  best  serve 
the  public  interest  by  ensuring  a  level  of 
rivalry  between  and  among  DBS  firms 
and  other  MVPDs  that  should  constrain 
any  potential  there  might  be  for  strategic 
anticompetitive  conduct.  The 
Commission  also  finds  that  twelve 
months  should  be  sufficient  to  allow  an 
orderly  divestiture,  if  necessary,  and 
strikes  a  proper  balance  between  the 
time  necessary  for  negotiation  and  the 
desire  to  ensure  that  spectrum  not 
remain  idle. 

9.  For  purposes  of  implementing  the 
spectnmi  aggregation  limitation  adopted 
in  the  Order,  the  Commission  will  only 
consider  three  orbital  locations — 101*. 
110°,  and  119°— to  be  capable  of  full- 
CONUS  service.  A  fourth  orbital 
location,  at  61. 5o  W.L.  should  not  be 
deemed  to  be  capable  of  delivering  full- 
CONUS  service  at  this  time  since  an 
operator  serving  customers  in  the 
western  United  States  from  that  location 
would  face  interference  from  tall  objects 
that  an  operator  bom  the  other  three 
locations  would  not  face  due  to  their 
better  look  angles,  and  therefore  would 
be  at  a  qualitative  disadvantage  in 
attracting  customers. 

10.  In  applying  the  auction  spectrum 
rule  adopted  in  the  Order,  interests  will 
be  attributed  to  their  holders  and 
deemed  cognizable  under  criteria 
similar  to  those  used  in  the  context  of 
the  broadcast,  newspaper  and  cable 
television  cross  ownership  rules.  The 
rules  adopted  in  the  Order  attribute  the 
following  interests:  (1)  any  voting 
interest  of  five  percent  or  more;  (2)  any 
general  partnership  interest  and  direct 
ownership  interest;  (3)  any  limited 
partnership  interest,  unless  the  Umited 
partnership  agreement  provides  for 
insulation  of  the  limited  partner's 
interest  and  the  limited  partner  in  fact 
is  insulated  bom  and  has  no  material 
involvement,  either  directly  or 
indirectly,  in  the  management  or 
operation  of  the  DBS  activities  of  the 
partnership;  and  (4)  officers  and 
directors.  As  with  the  broadcast  rules, 
the  attribution  threshold  for 
institutional  investors  is  ten  percent, 
and  a  multiplier  will  be  used  to 


calculate  intansts  held  through 
successive  and  multiple  layers  of 
ownership. 

2.  Conauct  Rules.  11.  In  addition  to 
the  structund  solutions  designed  to 
promote  oompeUtioa  by  preventing  the 
potential  for  undue  concentration  of 
DBS  and  MVPD  resources,  the  NPRM 
also  proposed  conduct  limitations  on 
the  use  of  TOS  resources  in  order  to 
address  a  number  of  specific  forms  of 
potential  andcompetitive  behavior.  In 
the  Order,  the  Commission  finds  that 
the  one-time  auction  rule  described 
above  will  significantly  promote  rivahy 
among  DBS  sjrstams  and  encourage  the 
development  of  competition  in  marlcets 
for  the  delivery  of  video  programming. 
The  Order  states  that  there  is  little  direct 
evidence  of  anticompetitiva  behavior 
specffic  to  the  DBS  context. 
Accordingly,  the  Commission  has 
decided  to  rely  upon  the  competitive 
efiect  of  its  one-tiine  spectrum  rule  to 
prevent  the  range  of  anticompetitive 
conduct  discussed  in  the  NPRM,  and 
thus  refrains  fitim  adopting  conduct 
rules  at  this  stage  in  the  development  of 
the  DBS  industry. 

12.  In  view  of  the  market  structure  set 
in  motion  by  the  Order's  one-time 
spectrum  rule,  the  Commission  does  not 
&id  it  necessary  to  adopt  rules 
prohibiting  DBS  services  frt>m  being 
offeredas  "ancillary"  to  cable  services. 
Thus,  there  is  no  reason  to  extend  to  all 
non-DBS  MVPDs  the  restrictions 
imposed  in  the  DBS  construction  permit 
issued  to  Tempo  Satellite,  Inc.,  or  to 
maintain  those  restrictions  with  respect 
to  Tempo.  Similarly,  the  Commission 
finds  no  compelling  need  at  this  time 
for  adopting  rules  designed  to  ensure 
that  a  cable-affiliated  DBS  operator  will 
compete  against  other  DBS  providers  for 
subscribers  in  cabled  areas,  or  for 
determining  that  all  joint  marketing 
arrangements  between  DBS  operators 
and  O^her  MVPDs  will  a  fortiori  reduce 
competition.  Further,  the  Commission 
declines  to  amend  the  existing  program 
access  and  carriage  rules  to  address 
specific  conduct  by  DBS  operators.  The 
Order  states  that  there  is  no  evidence  in 
this  record  that  exclusive  agreements 
currently  pose  any  anticompetitive 
concern  or  will  do  so  in  the  future. 

13.  The  NPRM  identified  as  another 
area  of  concern  program  access  issues 
related  to  the  development  of  systems 
such  as  TCI's  proposed  "Headend  in  the 
Sky"  ("HITS")  service  for  satellite 
deUvery  of  programming  to  terrestrial 
MVPD  systems,  h  appears  that  a  HITS- 
like  service  that  provides  most  of  the 
available  programming,  and  provides  it 
in  a  digital  format  that  could  be  passed 
throu^  to  subscribers,  could  offer 
substantial  efficiencies  for  many 


MVTOs.  The  benefits  til  this  service 
cannot  materialize  if  competing  DBS 
operators  are  unable  to  provide  such 
service  because,  for  example, 
programmers  refuse  to  authorize  MVPDs 
to  receive  programming  services  bran 
the  competing  operator's  DBS  satellite. 
However,  the  Commission  has  no 
evidence  before  it  of  firms  presenUy 
supplying  HTTS-like  service,  and  the 
actual  characteristics  of  such  a  service 
remain  imclear.  Mraeover,  resolution  of 
the  issues  surrounding  such  a  service  is 
not  necessary  to  the  proceeding  at  hand. 
Accordingly,  the  Commission  has 
decided  that  it  would  be  imprudent  to 
consider  rules  governing  HITS  service 
absent  a  better  understanding  of  the 
natiue  of  the  service. 

Other  Concerns 

14.  The  NPRM  observed  that  in  the 
Advanced  Communications  Corporation 
proceeding,  commentere  raised  a 
number  of  other  concerns  about 
potential  strategic  conduct  that  could 
arise  from  cable-affiliated  ownership  of 
full-CONUS  DBS  spertrum.  Those 
commentere  argued  that  cable-affiliated 
ownership  of  full-CONUS  DBS 
spectrum  should  be  prohibited,  or  in  the 
alternative,  that  several  remedial 
conditions  should  be  imposed.  The 
NPRM  sought  comment  on  the  extent  to 
which  those  and  related  concerns  are 
implicated  by  the  proposed  auction  of 
DBS  construction  permits,  and  if  so, 
whether  additional  DBS  service  rules 
might  be  appropriate  to  address  those 
concerns.  For  the  time  being,  the 
Commission  has  decided  to  rely  upon 
the  one-time  auction  spectnmj 
limitation,  the  rivalry  that  rule  should 
promote  throughout  the  MVPD  market, 
and  the  Commission's  ongoing  abifity  to 
monitor  developments  in  the  DBS  and 
MVPD  markets  throu^  its  Titie  III 
authority,  as  adequate  restraints  on 
anticompetitive  conduct.  The 
Commission  remains  committed  to 
fostering  a  vibrant  DBS  service  and 
recognizes  that  periodic  reviews  will  be 
necessary  to  ensure  that  the  benefits  of 
rivalry  are  available  to  the  public.  It 
intends  to  keep  a  watchful  eye  on 
developments  in  the  service  to  ensure 
that  DBS  systems  have  an  opportunity 
to  develop  into  truly  competitive 
MVPDs. 

EastAVest  Paired  Assignments 

15.  The  NPRM  tentatively  concluded 
that  progress  in  the  DBS  service  has 
rendered  unnecessary  the  Continental 
policy  of  assigning  DBS  channels  only 
in  east/west  paire.  The  commentere 
supported  this  conclusion,  and 
accordingly  the  Commission  will  no 
longer  require  DBS  permittees  and 


licensees  to  retain  their  assigned 
channels  in  east/west  pain. 

D.  Service  to  Alaska  and  Hawaii 

16.  The  Commission  adopts  the  rules 
proposed  in  the  NPRM  to:  (1)  require 
that  all  new  permittees  must  provide 
service  to  Alaska  and  Hawaii  if  such 
service  is  technically  feasible  from  their 
orbital  locations;  and  (2)  condition  the 
retention  of  channels  assigned  to 
current  permittees  at  western  orbital 
locations  on  provision  of  such  service, 
from  either  or  both  of  their  assigned 
oifoital  locations.  These  rules  should 
help  achieve  the  important  goal  of 
bringing  service  to  imderserved  regions 
of  the  United  States.  The  Commission 
declined  the  proposal  of  some 
commentere  that  the  first  rule  be 
applied  to  existing  as  well  as  new 
permittees.  The  Conunission  notes  that 
service  to  Alaska  and  Hawaii  has 
already  been  shown  to  be  feasible  from 
all  but  the  iai°W.L.  and  61.5°W.L. 
orbital  locations,  and  that  any  party 
acquiring  channels  at  those  two 
locations  that  desires  not  to  provide 
service  to  Alaska  or  Hawaii  will  bear  the 
burden  of  showing  that  such  service  is 
not  feasible  as  a  technical  matter,  or  that 
while  technically  feasible  such  service 
would  require  so  many  compromises  in 
satellite  design  and  operation  as  to  make 
it  economically  unreasonable. 

E.  License  Term 

17.  The  Commission  adopts  the 
NPRM's  proposal  to  increase  the  term  of 
a  non-broadcast  DBS  license  from  5 
yeare  to  10  years,  the  maximiun  allowed 
under  the  Communications  Act,  which 
betier  reflects  the  useful  Ufe  of  a  DBS 
satellite,  is  consistent  vdth  the  current 
proposal  for  extending  the  term  of 
satellite  licenses  in  other  services,  and 
should  encourage  investment  and 
iimovation  in  the  DBS  service. 

m.  Adoption  of  a  New  Methodology  for 
Reassigning  DBS  Resources 

18.  Over  six  years  ago,  in  the 
Continental  decision,  the  Commission 
stated  that  existing  DBS  permittees 
would  have  first  right  to  additional 
chaimel  assignments  upon  surrender  or 
cancellation  of  a  DBS  construction 
permit.  The  NPRM  tentatively 
concluded  that  this  reassignment  policy, 
adopted  in  an  era  before  Congress 
explidtiy  authorized  the  Commission's 
use  of  auctions  and  well  before  any  DBS 
system  actually  went  into  operation,  no 
longer  serves  the  public  interest,  and 
therefore  should  be  abandoned. 

19.  After  reviewing  the  comments 
received  in  response  to  the  NPRM,  the 
Commission  remains  convinced  that  the 
pro  rata  distribution  of  reclaimed 
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channels  to  exiting  pennittees  no 
}mffir  aarves  tha  public  intoest  The 
historic  policy  of  assigning  a  relatively 
small  niimber  of  channels  to  each 
pannittee  was  based  upon  a  conception 
ofDBS  aervice  tliat  has  not  bean  put 
into  piactioe.  Inatead.  the  service  has 
nqwrisDced  a  mbve  toward  channel 
consolidation,  a*  nnderstandi^le  trend 
given  that  DBS  ^sterns  must  compete  in 
the  MVnp  markft  with  cable  systnns 
that  are  promist#g  a  SOO-channel  service 
in  die  hiture.  Uxider  Contuwntat,  the 
channels  avaikd^  for  reassignment 
would  be  divided  pro  rata  to  assign  five 
pain  of  channelt  at  two  otbital  locatiosis 
to  eadi  of  six  pednittees.  The  resuh 
would  be  a  piacfmaal  assignment  of 
valuable  spectrutB.  requiring  the 
pennittees  to  negoti^e  eithw  )oint 
operatioos  or  channel  swaps.  The 
process  neoessafy  in  either  case  is  oiten 
a  time  fyiTi«nm<»fe  one  that  is  not  always 
successftd,  whi<^  is  fiuther  complicated 
by  the  time  reqili'sd  for  Commission 
consideiation  a^  approval  of  the 
resulting  transaetions.  There  is  also  no 
guarantee  that  the  permittees  eligible  for 
this  distributiooi  value  the  channels 
most  htehly  and  can  put  them  to  use 
most  ^Sdently^ 

20.  By  contrast,  competitive  bidding 
procediires  are  specifically  designed 
and  intended  toi  assign  scarce  resources 
to  those  who  value  mem  most  highly 
and  can  make  the  most  efficient  use  of 
them.  By  ofiisriilg  the  available  diaimels 
in  two  large  blo^.  the  Qunnussion 
obviates  the  need  for  reaggregation  and 
allows  the  auctipn  winners  to  proceed 
directly  to  acquisition  or  construction  of 
satellites  and  system  opention  of  their 
systems.  Since  the  Commission  intmds 
to  hold  an  auction  in  January  1996.  it 
concludes  that  an  aucidon  method  is 
better  suited  to  achieving  expedited 
service  from  the  channels  available  than 
is  the  existing  policy  under  Continental. 
In  addition,  the;  Commission  concludes 
that  since  it  ha^  determined  that  the 
ptd>lic  interest  supports  a  change  in  its 
regulatory  appivmch.  it  has  full  authority 
to  modify  existing  DBS  permits  through 
notice  and  comfnent  rulemaking,  even  if 
doing  so  frustretesthe  expectations  of 
existingpermidees. 

21.  All  potential  auction  participants 
should  be  awaoB  that  the  decision 
rAnnilling  ACp's  Construction  permit  is 
currently  on  appeal,  and  that  others  may 
seek  judicial  review  of  this  Order  as 
well.  In  the  unlikely  event  that  a  court 
either  overtunw  the  Advanced  order 
and  ACC's  permit  with  its  associated 
orbital/channel  authorizations  is 
ultimately  reinstated,  or  overturns  this 
rulemaking  and  the  Continental 
reassignment  methodology  is  ultimately 
mAintaiiMMJ,  th^  Couunission  would 


rescind  any  permit  awarded  through  the 
auctienprooess  and  move  with  all 
deliberate  speed  to  refund  money  paid 
up  to  that  point.  Participants  in  the 
auctioo  are  hereby  put  on  notice  of  this 
possibility,  and  shmild  bewrilliag  to 
facilttatB  dut  process  if  it  becomes 
necessary. 

IV.  Adoption  of  Rules  ftu-Aactioning 
DBS  Permits 

A.  Authority  to  Conduct  Auctions 

The  Commission  has  authority  under 
Section  309(j)  of  the  Conmnmications 
Act.  47  U.S.C  309(j).  to  employ  auctions 
to  choose  among  muttially  exclusive 
applications  for  initial  licenses  ^or 
construction  permits  where  the 
principal  use  of  the  spectrum  is  likely 
to  involve  the  licensee  receiving 
compensation  from  subscribers.  Having 
reviewed  the  comments  received  in 
response  to  the  NPRM  in  this 
proceeding,  the  Commission  concludes 
that  it  has  the  authority  under  Section 
309(j)  to  award  DBS  construction 
permits  for  the  spectrum  reclaimed  from 
ACC.  as  well  as  other  available 
spectrum,  by  means  of  oompetidve 
bidding. 

Given  that  both  DBS  licensees  now 
providing  service  to  the  public  operate 
on  a  subscription  basis,  and  all  other 
permittees  planning  to  initiate  service  in 
the  near  future  also  plan  to  offer 
subscripticm-based  service,  the 
Commission  believes  that  it  is  a 
reasonable  assumption  that  a  majority  of 
the  use  of  DBS  spectrum  is  likely  to 
involve  the  licensee  receiving 
compensation  from  subscribers,  and  the 
"principal  use"  requirement  of  the 
statute  is  therefore  satisfied.  In  light  of 
current  licensees'  subscription-based 
operations,  and  all  other  permittees' 
plans  for  such  operations,  the 
Commission  disagrees  with  the  claim 
made  by  one  commenter  that 
competitive  bidding  will  force  DBS 
operators  to  offer  all-subscription 
service. 

The  Coinmission  also  disagrees  with 
the  argument  made  by  another 
commeuter  that  construction  permits 
awarded  for  the  rhnnnala  reclaimed 
from  ACC  are  not  initial  When 
channels  are  reclaimed  from  existing 
permittees,  the  construction  permits  for 
them  are  cancelled  and  cannot  be 
modified.  Thus,  any  construction 
permits  awarded  for  reclaimed  channels 
will  be  "initial"  under  Section  309()) 
because  they  will  be  new  permits  lex  the 
channels  in  question. 

With  respeict  to  the  requirement  of 
mutiial  exdusivity.  the  Commission 
does  not  accept  the  claim  that  it  could 
have  avoided  mutual  exclusivity  by 


applying  the  spectrum  reassignment 
poucy  in  Continesnto/.  The  Commission 
has  detennined  that  this  pohcy  would 
delay  the  development  of  DBS  service 
and  would  squander  valuable  spectrum, 
and  thus  would  not  be  in  the  public 
interest  The  Commission  also  notes  that 
where  it  has  scheduled  an  auction  and 
it  ttuns  out  that  only  one  ai^lication  is 
filed  fior  a  particular  construction 
permit,  the  auction  will  be  cancelled 
and  the  application  will  be  processed. 
In  addition,  the  Commission  will 
considv  mutual  eoodusivity  to  exist 
only  when  the  number  of  DBS  channels 
sought  at  a  given  orbital  location 
exceeds  the  number  available  there. 

The  Commission  further  concludes 
that  the  use  of  competitive  bidding  to 
assign  DBS  spectrum  will  promote  the 
sUtutory  objectives  of  the  rapid 
deployment  of  service  and  the  efficient 
use  of  spectrum  more  effectively  than 
any  other  spectrum  assignment  method. 
An  auction  is  likely  to  promote  the 
rapid  deploymmit  of  service  because 
those  parties  that  are  in  the  best  position 
to  deploy  technologies  and  services  are 
also  likely  to  be  the  highest  bidden.  In 
addition,  abandonment  of  the 
Commission's  Continenta/ policy  opens 
the  DBS  industry  to  a  wide  range  of 
potential  new  entrants  and  thus  is 
conristent  with  the  statutory  objective  of 
disseminating  licenses  among  a  wide 
variety  of  licensees.  The  possibility  that 
auction  costs  will  be  passed  on  to 
consumen  does  not  mean,  as  certain 
commentera  assert,  that  auctions  will 
not  serve  the  statutory  objective  of 
recovwing  a  portion  of  the  value  of  DBS 
spectrum  for  the  public.  DBS  operatore 
may  also  pass  on  other  costs  to 
consumen.  Moreover,  auction  wiimere 
will  be  constrained  from  charging  rates 
higher  than  those  of  competitora  who 
have  not  paid  for  spectrum.  Finally,  the 
auctioning  of  DBS  channels  will  msure 
that  the  ultimate  holder  of  the  channels 
has  paid  market  value  to  the  U.S. 
Treasury  and  Ums  Mrill  serve  the 
statutory  goal  of  avoiding  unjust 
enrichment  The  Commission  will 
therefore  award  construction  permits  for 
the  channels  available  at  110*  and  148°. 
as  well  as  DBS  construction  permits  that 
become  available  in  the  future,  by 
means  of  competitive  bidding. 
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B.  Competitive  Bidding  Design 

The  Commission  will  auction  one 
construction  permit  for  the  block  of  28 
channels  at  110°  and  one  construction 
permit  for  the  block  of  24  channels  at 
148°.  The  Commission  believes  that 
Hnaignaring  two  permits  for  thoso 
channels  will  best  serve  the  public 
interest  and  the  objectives  of  Section 
309(j)(4)(B).  47  U.S.C.  309(j)(4)(B), 


especially  the  promotion  of  investment 
in  and  rapid  deployment  of  the  DBS 
service.  The  construction  permits 
available  for  auction  include  authority 
to  transmit  pursuant  to  allocations  in 
accordance  with  the  ITU  feeder  hnk 
plan  allocating  frequencies  for 
establishing  uplinks  and  downlinks. 
The  Commission  recognizes  that  there 
may  be  legitimate  reasons  for  auctioning 
spectrum  in  smaller  blocks;  therefore,  in 
the  future,  the  Commission  may  auction 
DBS  spectrum  either  channel  by 
channel  or  in  small  blocks. 

The  Commission  proposed  in  the 
NPRM  to  award  the  construction 
permits  for  the  channels  available  at 
110°  and  148*  by  means  of  an  oral 
outcry  auction.  However,  the 
Commission  is  perauaded  by  the 
comments  submitted  that  the  auction  for 
these  channels  should  have  more 
structure.  The  Commission  concludes 
that  a  sequential  multiple  round 
electronic  auction  would  be  the  best 
way  of  providing  such  structure.  The 
primary  benefit  of  additional  structure 
is  the  reduced  risk  of  bidden  making 
erton  in  submitting  bids,  and  bid 
submission  errora  are  far  less  likely  with 
electronic  bidding  than  in  a  traditional 
oral  aucti(Hi.  Multiple  round  electronic 
bidding  also  provides  bidden  more  time 
to  analyze  previous  bids,  confer  with 
decision  makera,  and  refine  their 
bidding  strategy  than  a  continuous  oral 
aucticHi.  Multiple  roimd  electronic 
bidding  with  the  activity  rule  adopted 
by  the  Commission  also  provides 
bidden  with  more  infonnation  about 
other  bidden'  valuations.  Finally,  given 
the  Commission's  experience  with 
electronic  auctions,  such  an  auction  is 
likely  to  be  easier  for  the  Commission  to 
implement. 

In  anticipation  of  a  rapid  auction 
pace,  the  Commission  will  provide  for 
electronic  bidding  at  an  FCC  auction 
site.  The  Commission  does  not 
anticipate  allowing  telephone  bids  and 
remote  electronic  bidding,  but  the 
Wireless  Telecommunications  Bureau 
will  annoimce  by  Public  Notice  whether 
such  bidding  will  be  permitted.  In  the 
event  that  telephone  bids  and  remote 
electronic  bidding  are  not  allowed,  all 
bidden  will  be  required  to  have  an 
authorized  bidding  representative  at  the 
auction  site.  The  channels  at  110°  and 
148°  will  be  auctioned  separately  since 
no  commenter  has  made  the  case  that 
there  is  significant  interdependence 
between  the  channels  available  at  these 
two  orbital  locations.  The  Commission 
may  auction  one  channel  block 
immediately  after  the  other,  but  also 
reserves  the  discretion  to  hold  two 
separate  auctions  for  the  two  blocks. 


Although  the  Commission  will  not 
use  simultaneous  multiple  round 
bidding,  oral  outcry  bidding,  sealed 
bidding,  or  a  combined  sealed  bid-oral 
outcry  auction  to  award  construction 
permits  for  the  spectrum  available  at 
110°  and  148*.  such  auction  designs 
could  be  suitable  for  DBS  under  certain 
circumstances.  The  Commission 
therefore  adopts  ruJes  providing  for 
these  auction  designs,  and  reserves  the 
discretion  to  employ  such  auction 
designs  for  DBS  in  the  future.  The 
Commission  also  delegates  to  the 
Wireless  Telecommunications  Bureau 
the  authority  to  implement  and  modify 
auction  procedures — including  the 
general  design  and  timing  of  an  auction, 
the  number  of  authorizations  to  be 
offered  in  any  one  auction,  the  manner 
of  submitting  bids,  and  procedures  such 
as  minimum  opening  bids  and  bid 
increments,  activity  tmd  stopping  rules, 
and  application  and  payment 
requirements — and  to  announce  such 
procedures  by  Public  Notice. 

C.  Bidding  Procedures 

Sequencing.  The  28  channels 
available  at  110°  will  be  auctioned  firet. 
The  sequence  of  future  DBS  auctions 
will  be  determined  in  keeping  with  the 
Commission's  general  finding  that  the 
highest  value  licenses  should  be 
auctioned  fint  because  the  greater  the 
value  of  the  licenses,  the  greater  the  cost 
to  the  public  of  delaying  licensing.  See 
Second  Report  and  Order,  PP  Docket 
No.  93-253,  59  FR  22980  (May  4. 1994). 
In  the  event  that  the  Commission  needs 
to  assign  separate  blocks  of  channels 
that  it  believes  to  be  interdependent,  it 
may  choose  to  utilize  a  simultaneous 
multiple  round  auction. 

Bid  Increments  and  Tie  Bids.  The 
Commission  reserves  the  discretion  to 
establish,  raise  and  lower  minimum  bid 
increments  in  the  course  of  DBS 
auctions.  The  Conunission  anticipates 
using  larger  percentage  minimum  bid 
increments  early  in  the  auction  and 
reducing  the  minimum  increment 
percentage  as  bidding  activity  falls.  The 
Commission  also  reserves  the  discretion 
to  estabUsh  and  change  maximum  bid 
increments  in  the  course  of  DBS 
auctions.  Where  a  tie  bid  occure,  the 
high  bidder  will  be  determined  by  the 
order  in  which  the  bids  were  received 
by  the  Commission. 

Minimum  Opening  Bid.  The 
Commission  beUeves  that  it  would  be 
useful  to  have  a  minimum  opening  bid 
for  the  channels  at  110°  to  help  move 
the  auction  along  and  to  increase  the 
likelihood  that  the  public  receives  feir 
market  value  for  the  spectrum.  A 
miniimim  opening  bid  therefore  will  be 
established  for  the  channels  available  at 


110°.  the  amount  of  which  will  be 
announced  by  Public  Notice.  The 
amount  of  this  minimum  opening  bid 
will  be  determined  using  all  available 
information  and  taking  into 
consideration  the  uncertainty  as  to  the 
value  of  the  spectrum.  No  commenter 
has  suggested  a  minimum  opening  bid 
for  the  channels  available  at  148°.  and 
it  appeara  that  the  value  of  these 
channels  is  substantially  lower  than  the 
value  of  the  channels  at  110°.  The 
Commission  therefore  will  not  set  a 
minimum  opening  bid  for  the  channels 
at  148°.  The  Commission  also  reserves 
discretion  to  decide  whether  to  set 
minimum  opening  bids  for  individual 
auctions  in  the  future  as  circiunstances 
warrant. 

Activity  Rules.  A  bidder  must  be 
active  in  each  round  of  the  auction  or 
use  an  activity  rule  waiver.  To  be  active 
in  the  current  roimd,  a  bidder  must 
submit  an  acceptable  bid  in  the  current 
round  or  have  the  high  bid  from  the 
previous  round.  Bidders  will  be 
provided  with  five  activity  rule  waiven 
that  may  be  used  in  any  round  during 
the  course  of  the  auction.  A  bidder  who 
is  not  active  in  a  round  and  has  no 
remaining  activity  rule  waiven  will  no 
longer  be  eligible  to  bid  on  the 
construction  permit  being  auctioned. 

If  8  bidder  is  not  active  in  a  round,  a 
waiver  will  be  applied  automatically. 
An  automatic  waiver  applied  in  a  round 
in  which  there  are  no  new  valid  bids 
will  not  keep  the  auction  open.  A 
proactive  activity  rule  waiver  is  a 
waiver  invoked  by  a  bidder  during  the 
bid  submission  period!  If  a  bidder 
submits  a  proactive  waiver  in  a  round 
in  which  no  other  bidding  activity 
occurs,  the  auction  will  remain  open. 
The  Commission  retains  the  discretion 
to  issue  additional  waiven  during  the 
coune  of  an  auction  for  ciromistances 
beyond  a  bidder's  control  or  in  the  event 
of  a  bid  withdrawal,  as  discussed  below. 
The  Commission  also  retains  the 
flexibihty  to  adjust  by  Public  Notice 
prior  to  an  auction  the  number  of 
waiven  permitted. 

Stopping  Rules.  A  stopping  rule 
specifies  when  an  auction  is  over.  The 
auction  will  close  after  one  round 
passes  in  which  no  new  valid  bids  or 
proactive  activity  rule  waivers  are 
submitted.  The  Commission  retains  the 
discretion,  however,  to  keep  the  auction 
open  even  if  no  new  vahd  bids  and  no 
proactive  waiven  are  submitted.  In  the 
event  that  the  Commission  exercises 
this  discretion,  the  effect  will  be  the 
same  as  if  a  bidder  had  submitted  a 
proactive  waiver. 
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D.  Procedural  ifd  Payment  Issues 

Af^pUcation  Procedure*.  Permittee 
QaalipcatkKts.  Ond  Payment  for 
Coastniction  Pianits  Awarded  by 
Competitive  Bidding.  The  Commission's 
oaneral  prooed^al  snd  payment  rules 
&  Mictioas  wi|  be  appiiad  to  the  IffiS 
service,  along  With  certain 
modifications.  Applicants  for  DB& 
auctions  will  bt  required  to  file  a  short- 
fann  applicatioti.  FOC  Form  175.  prior 
to  the  auction  it  which  they  wish  to 
participate.  Fil^  deadlines  wrill  be 
finr«^'"**««<  by  Twilic  Notice.  If 
administratively  fsasible,  electronic 
filing  of  FCC  P<|rm  175  for  the  auction 
of  KMCtrum  av^lable  at  110*  and  148* 
will  be  allowedt  filing  procedures  wiU 
he  aimounced  by  Public  Notice.  For 
subsequent  DBS  auctions,  the 
Commission  w^I  also  annomnce  by 
Pid>lic  Notice  how  such  fimns  ^ould  be 
filed.  J 

As  discussedtbelow,  every  DBS 
auction  particifant  will  be  required  to 
submit  to  the  Qommission  an  upfront 
payment  prior  to  commencement  of  the 
auction.  In  addition,  every  auction 
winner  will  be  teqnired  to  submit  an 
amount  sufficient  to  briiQ  its  total 
deposit  up  to  20  percmt  of  its  winning 
bid  within  10  budness  days  of  tlie 
announcement 'of  winning  bidders. 
Winning  biddws  will  be  required  to  file 
information  in  conformance  with  Part 
100  of  the  Commission's  Rules  within 
30  days  of  the  Announcement  of 
winning  bidders.  Winning  bidders  must 
submit,  as  partuf  this  post-auction 
application  process,  a  signed  statement 
describing  their  efforts  to  date  and 
future  plans  tolcome  into  compliance 
with  any  applifable  spectrum 
limitations,  if  tlisy  are  not  already  in 
compliance. 

After  reviewing  a  winning  bidder's 
infoimation  supplied  in  conformance 
with  Part  100  and  determiniDg  that  the 
bidder  is  qualified  to  be  a  permittee,  and 
after  voifying  receipt  of  the  bidder's  20 
percent  down  faayment,  the  Commission 
will  announce^e  application's 
acceptance  fo^  filing,  thus  triggering  the 
filing  window  |for  petitions  to  dmy.  If 
the  Commission  dismisses  or  denies  any 
and  all  petitio^is  to  deny,  the 
Commission  will  issue  an 
announcement  to  this  effect,  and  the 
winning  biddar  will  then  have  five  (5) 
business  days  to  submit  the  balance  of 
its  wiiming  bd^.  If  the  bidder  does  so, 
the  p«mit  wit  be  granted  subject  to  a 
condition,  if  niBcessary,  that  the 
permittee  conie  into  compliance  with 
any  applicable  spectrum  limitations 
within  twelve!  (12)  months  of  the  final 
grant  The  peimittee  may  come  into 
compliance  with  applicable  spectrum 


caps  by  either  sunendning  to  the 
CommissioD  its  excess  channels  or  filing 
an  aiqUicatian  that  would  result  in 
divestiture  of  the  excess  channels.  If  the 
bidder  fails  to  submit  the  balance  of  the 
winning  bid  or  the  pennit  is  otherwise 
denied,  the  Commission  will  assess  a 
debuU  payment  as  set  fcnrtii  below  aiui 
re-auction  the  permit 

Upfront  Payment.  The  Commission's 
approach  to  upfront  payments  varies 
from  auction  to  auction  depending  on  a 
balancing  of  the  goal  of  encoiuaging 
bidders  to  siibmit  serious  bids  with  the 
desire  to  simplify  the  bidding  process 
and  tnintniiM  implsmentatiaii  costs 
imposed  on  bidders.  In  the  Second 
Report  and  Order  in  the  Competitive 
Bidding  proceeding,  the  Commission 
outlined  a  rationale  for  setting  upfront 
payments  at  roughly  five  percent  of  the 
estimated  value  of  a  winning  bid. 
Second  Report  and  Order.  PP  Docket 
No.  93-253.  59  FR  22960  (May  4. 1994). 
A  year  ago.  Tempo  Mrould  have  paid 
ACC  $45  million  for  its  diannels  at  110* 
and  148*.  hi  view  of  the  fact  that  MQ 
has  stated  it  would  bid  $175  ndllion  for 
the  channds  at  110*.  and  in  the  absence 
of  any  specific  expressimi  of  interest  in 
bidding  on  the  channels  at  148*.  it 
seems  clear  that  the  channels  at  110*  are 
more  valuable  than  those  at  148*. 
Moreover,  the  Commission  strongly 
beUeves  that  the  value  of  the  channels 
has  increased  over  the  past  yeai.  These 
considerations  lead  the  Commission  to 
set  an  upfront  payment  of  $10  million 
for  the  dianneu  at  110*  and  $2  miUion 
for  the  channels  at  148*.  Hie  figure  of 
$10  million  is  well  above  five  percent  of 
$45  million  (it  is  actually  22.2  percent). 
This  reflects  a  balancing  of  the  assumed 
increase  in  value  of  the  spectrum  with 
the  fact  that  the  channels  at  110*  and 
148*  were  included  in  the  Tempo-ACC 
arrangement. 

The  magnitude  of  the  upfront 
payment  also  reflects  the  Commission's 
concern  that  if  the  upfront  payment  is 
too  low,  there  is  a  ri^  of  encouraging 
insincere  bidding.  Moreover,  a  $10 
million  payment  should  not  be  an 
excessive  burden  for  bidders  becaiise  it 
will  not  be  held  iot  a  significant  amoimt 
of  time.  In  addition,  $10  million  is  the 
lowest  of  the  specific  upfront  payment 
suggestions  in  the  comments.  With 
respect  to  procedures  for  collecting 
upfront  payments,  the  Commission  will 
accept  only  wire  transfer^  for  the 
auctim  of  the  channels  available  at  110* 
and  148*. 

Bid  WitMrawal,  Default  and 
Disqualification.  Any  bidder  who 
withdraws  a  high  bid  during  an  auction 
before  the  Commission  declares  bidding 
closed  will  be  required  to  reimburse  the 
Commission  in  the  amount  of  the 


difbrance  between  its  high  bid  and  the 
amount  of  the  winning  bid  the  next  time 
the  construction  permit  is  ofiisred  by  the 
Cj^rfonxtaAtn^  if  this  subsoouent  wimiing 
bid  is  lower  than  the  withdrawn  Ud.  No 
withdrawal  paym«it  will  be  assessed  if 
the  subsequent  winning  bid  exceeds  the 
withdrawn  Ud.  To  prevent  multiple 
withdrawals  by  the  same  party,  the 
Cmnmission  vdU  bar  a  bidder  "who 
withdraws  a  bid  from  continued 
participation  in  the  auction  of  the 
withdravm  construction  permit 

In  the  event  of  a  bid  withdrawal,  the 
Commission  will  reofiiBr  the 
cOnstructimi  permit  in  the  next  roimd. 
The  ofier  price  will  be  the  highest  price 
at  or  above  which  bids  were  made  in 
previous  rounds  by  three  or  more 
bidders.  The  Commission  may  at  its 
discretion  reduce  this  price  in 
sidMequent  rounds  if  it  receives  no  bids 
at  this  price.  Prior  to  restarting  the 
auction,  the  Commission  will  also     " 
restore  the  eligibiUty  of  all  bidden  wdio 
have  not  withdrawn.  After  a  withdrawal 
the  Commission  will  also  issue  each 
eligible  bidder  one  activity  nde  waiver 
in  addition  to  any  remaining  waivers  to 
provide  additional  time  for  bid 
preparatfon  and  to  avoid  accidental 
disqualification. 

A  default  payment  Mdll  be  assessed  if 
a  winning  bidder  fails  to  pay  the  full 
amount  of  its  20  percent  down  payment 
or  the  baUmoe  of  its  winning  bid  in  a 
timely  manner,  at  is  disquaUfied  after 
the  close  of  an  aucticm.  "rhe  amount  of 
this  default  payment  will  be  equal  to  the 
diffsrence  between  the  defaulting 
auction  wiimer's  "winning"  bid  and  the 
amount  of  the  winning  bid  the  next  time 
the  construction  permit  is  offered  for 
auction  by  the  Commission,  if  the  latter 
bid  is  lower.  In  addition,  the  defaulting 
auction  winner  will  be  required  to 
submit  a  payment  of  three  (3)  percent  of 
the  subsequent  winning  bid  or  three  (3) 
percent  of  its  own  "winning"  bid, 
whichever  is  less.  If  withdrawal,  default 
or  disqualification  involves  gross 
misconduct,  misrepresentation  or  bad 
faith  by  an  appUcant,  the  Commission 
retains  the  option  to  declare  the 
appUcant  and  its  principals  ineligible  to 
bid  in  future  auctions,  or  take  any  other 
action  the  Commission  deems 
necessary,  including  institution  of 
proceedings  to  revoke  any  existing 
licenses  held  by  the  appUcant 

E.  Regulatory  Safeguards 

Transfer  Disclosure  Provisions.  In 
order  to  acciunulate  data  to  evaluate 
whether  DBS  authorizations  are  being 
issued  for  bids  that  faU  short  of  market 
value,  the  Commission  wiU  require  any 
entity  that  acquires  a  DBS  Ucense 
through  competitive  bidding  and  seeks 


to  transfsr  that  Ucense  within  six  yeara 
of  the  initial  Ucense  grant,  to  file, 
together  with  its  appUcation  for  FCC 
consent  to  the  transfer,  the  associated 
ccmtracts  for  sale,  option  agreements, 
management  agreements,  or  other 
documents  disclosing  the  total 
consideration  received  in  retiim  for  the 
transfer  of  its  Ucense.  Thus,  the 
infocmstion  submitted  should  include 
not  only  a  monetary  purchase  price,  but 
also  any  future,  contingent,  in-kind,  or 
other  confederation.  Any  competitive 
concerns  raised  by  the  possible 
disclosure  of  sensitive  information  can 
be  addressed  by  the  provisions  in  ' 
Sections  0.457  and  0.459  of  the 
Commission's  rules,  47  CFR  §§  0.457. 
0.459.  providing  for  the  nondisclosure 
of  information. 

Performance  Requirements.  In 
implementing  auction  procedures,  the 
Commission  is  required  under  Section 
309(j)  to  include  performance 
requirements  "to  ens\ire  prompt 
delivery  of  service  to  rural  areas,  to 
prevent  stockpiling  or  warehousing  of 
spectrum  by  licensees  or  permittees, 
and  to  promote  investment  in  and  rapid 
deployment  of  new  technologies  and 
services."  47  U.S.C.  §  309(j)(4)(B).  The 
Commission  concludes  that  the 
perfoxmance  requirements  adopted  as 
part  of  the  DBS  service  rules  are 
sufficient  to  achieve  these  goals,  and  it 
is  unnecessary  to  adopt  any  further 
performance  rules  in  coimection  with 
auction  procedures. 

Rules  Prohibiting  Collusion.  The 
Commission  adopts  the  anti-coUusion 
rules  proposed  in  the  NPRM  with  one 
modification,  as  explained  below. 
Under  these  rules,  bidders  must  identify 
on  their  short-form  appUcations  any 
parties  with  whom  they  have  entered 
into  any  consortiiun  arrangements,  joint 
ventures,  partnerships  or  other 
agreements  or  understandings  which 
relate  in  any  way  to  the  competitive 
bidding  process.  Bidders  are  also 
required  to  certify  on  their  short-form 
applications  that  they  have  not  entered 
into  any  expUcit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amoimt  of  their 
bid,  bidding  strategies  or  the  particular 
properties  on  which  they  will  or  wiU 
not  bid.  In  the  NPRM,  the  Commission 
proposed  that  after  short-form 
appUcations  are  filed,  and  prior  to  the 
time  the  winning  bidder  has  submitted 
the  balance  of  its  bid,  all  applicants 
should  be  prohibited  from  cooperating, 
collaborating,  discussing  or  disclosing 
in  any  manner  the  substance  of  their 
bids  or  bidding  strategies  with  other 
appUcants  for  construction  permits 
serving  the  same  or  overlapping 


geographic  areas,  unless  stich  bidden 
are  memben  of  a  bidding  consortium  or 
athat  joint  bidding  arrangement 
identified  on  the  Udder's  short-form 
appUcation.  The  Commission  adopts 
this  prohibition,  but  extends  it  only 
until  the  winning  bidder  has  submitied 
its  20  percent  down  payment,  and  not 
until  the  wiiming  bidder  has  submitied 
the  balance  of  its  bid.  Even  when  an 
appUcant  has  withdrawn  its  appUcation 
after  the  short-form  filing  deadline,  the 
appUcant  may  not  enter  into  a  bidding 
agreement  with  another  appUcant 
bidding  on  the  same  or  overlapping 
geographic  areas  from  which  the  first 
appUcant  withdrew.  In  addition,  once 
the  short-form  appUcation  has  been 
filed,  a  party  with  an  attributable 
interest  in  one  bidder  may  not  acquire 
a  controlling  interest  in  another  bidder 
bidding  for  construction  permits  in  any 
of  the  same  or  overlapping  geographic 
areas. 

DBS  appUcants  may  (1)  modify  their 
short-form  appUcations  to  reflect 
formation  of  consortia  or  changes  in 
ownership  at  any  time  before  or  during 
an  auction,  provided  that  such  changes 
do  not  result  in  a  change  in  control  of 
the  appUcant,  and  provided  that  the 
parties  forming  consortia  or  entering 
into  ownership  agreements  have  not 
appUed  for  construction  permits  for 
channels  that  may  be  used  to  cover  the 
same  or  overlapping  geographic  areas; 
and  (2)  make  agreements  to  bid  joinUy 
for  construction  permits  after  the  BUng 
of  short-form  appUcations,  provided 
that  the  parties  to  the  agreement  have 
not  applied  for  construction  permits 
that  may  be  used  to  serve  the  same  or 
overlapping  geographic  areas.  In 
addition,  the  holder  of  a  non-controlUng 
attributable  interest  in  an  entity 
submitting  a  short-form  application  may 
acquire  an  ownership  inter^t  in,  form 
a  consortiiun  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
applicants  for  construction  permits  that 
may  be  used  to  serve  the  same  or 
overlapping  geographic  areas  after  the 
filing  of  short-form  appUcations, 
provided  that  (1)  the  attributable 
interest  holder  certifies  to  the 
Commission  that  it  has  not 
communicated  and  wiU  not 
commimicate  with  any  party  concerning 
the  bids  or  bidding  strategies  of  more 
than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
which  it  has  a  consortium  or  joint 
bidding  arrangement,  and  which  have 
applied  for  construction  permits  that 
may  be  used  to  serve  the  same  or 
overlapping  geographic  areas,  and  (2) 
the  arrangements  do  not  result  in  any 
change  in  control  of  an  appUcant. 


Winning  hidden  are  required  to 
submit  a  detailed  explanation  of  the 
terms  and  conditions  and  parties 
involved  in  any  Indding  consortia,  joint 
ventvue,  partnership  or  other  agreement 
or  arrangement  they  have  entered  into 
relating  to  the  competitive  bidding 
process  prior  to  the  close  of  bidding. 
Such  arrangements  miist  have  been 
entered  into  prior  to  the  filing  of  short- 
form  appUcations  as  provided  in  the 
Order. 

In  adopting  these  rules,  the 
Commission  reminds  potential  bidden 
for  DBS  construction  permits  that 
allegations  of  coUusion  in  a  petition  to 
deny  may  be  investigated  by  the 
Commission  or  referred  to  the  U.S. 
Department  of  Justice  for  investigation. 
Bidden  who  are  foimd  to  have  violated 
the  antitrust  laws  or  the  Commission's 
rules  while  participating  in  an  auction 
may  be  subject  to  forfeiture  of  their 
down  payment  or  their  full  bid  amount, 
as  weU  as  revocation  of  their  Ucense, 
and  may  be  prohibited  from 
participating  in  future  auctions. 

F.  Designated  Entities 

Because  of  the  extremely  high 
implementation  costs  associated  with 
satelUte-based  services,  the  Commission 
tentatively  concluded  in  the  NPI^  that 
no  special  provisions  should  i>e  made 
for  designated  entities — i.e.,  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  memben  of 
minority  groups  and  women — for  the 
channels  currenUy  available  at  110°  and 
148°.  The  Commission  noted,  however, 
that  the  expeditious  implementation  of 
DBS  service  at  the  two  orbital  locations 
in  question  might  indirecUy  benefit 
designated  entities  by  providing  new 
opportunities  for  them  to  supply 
programming  and  equipment.  Having 
reviewed  the  comments  submitted  in 
this  proceeding,  the  Commission 
concludes  that  competition  in  the 
deUvery  of  DBS  service  requires  auction 
rules  that  will  aUow  expedient 
assignment  of  the  channels  at  110°  and 
148°.  Given  the  fact  that  these  channels 
offer  enough  capacity  to  provide  full 
DBS  service  in  competition  with  current 
video  providen,  auction  rules  that  put 
these  two  construction  permits  in  the 
hands  of  entities  that  can  quickly 
provide  competition  are  in  the  pubUc 
interest.  No  commenters  assert  that 
small  businesses  could  attract  the 
capital  necessary  to  provide  service  on 
all  the  chaimels  available  at  either  110° 
or  148°. 

Accordingly,  the  Commission  will  not 
adopt  special  provisions  for  designated 
entities  in  the  DBS  auction  for  the 
chaimels  at  110°  and  148*.  and  will  not 
set  aside  spectrum  in  this  auction  for 
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"independents,  T  as  suggosted  by  one 
commenter.  Anether  commenter's 
statement  that  small  and  minoiity 
businesses  are  developing  services  {(X' 
the  DBS  industry  coofinns  the 
Ccnnmission's  belief  that  a  wide  variety 
of  businesses  will  be  involved  in  the 
DBS  industry;  bowevw,  the  Commission 
does  not  have  a  record  before  it 
sufficient  to  support  adoption  of  this 
commenter's  su^estion  that  the 
Commission  provide  incentives  to 
encourage  companies  to  team  up  with 
small  and  minofity-owned  businesses. 
However,  desigiiated  entity  provisions 
for  future  DBS  afacticais  may  be 
appropriate,  particularly  if  spectrum  is 
auctioned  in  sn^l  blocks. 

Paperwork  Reduction  Act 

22.  The  Oidei;  contains  new  or 
modified  inforntation  collections  sub)ect 
to  the  Paperwork  Reduction  Act  of  1995 
("PRA").  Pub.  U  No.  104-13.  which 
were  proposed  ia  the  NPRM  and  were 
submitted  to  the  Office  of  Management 
and  Budget  ("OMB")  for  approval.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  also 
invited  the  general  public  to  comment 
on  the  information  collections 
proposed.  The  Commission  received  no 
comments  on  the  proposed  collections, 
and  adopts  thent  as  originally  proposed. 
The  effective  date  of  the  new  and 
modified  rules  that  have  been  adopted 
falls  after  ^e  deadline  for  OMB  action 
under  the  PRA. 

47  CFR  Part  100 

OMB  Approvol  Number:  None. 

Title:  Direct  ftoadcast  Satellite 
Service. 

Fonn  Aft).;  Notxe. 

Type  of  Review:  Approval  of  existing 
collection. 

Aespondents.-JBusinesses  or  other  for 
profit. 

Number  of  Respondents:  8. 

Estimatea  Tiiiie  Per  Response:  400 
hoius. 

Total  Annual :Burden:  3200  hours. 

Needs  and  Uses:  In  accordance  with 
the  Communications  Act,  the 
information  collected  will  be  Used  by 
the  Commission  in  granting  DBS 
authorizations,  ^d  in  determining  the 
technical  and  legal  qualifications  of  a 
satellite  applica^it,  permittee  or  licensee. 
Existing  information  collection 
requirements  ai^  set  forth  in  Part  100  of 
the  Commissioii's  Rules  and  in 
Commission  orders.  See  e.g.,  Inquiry 
Into  the  Development  of  Regulatory 
Policy  in  Regard  to  Direct  Broadcast 
Satellites  for  tht  Period  Following  the 
1983  Regional  Administrative  Radio 
Conference.  90  fCC  2d  676  (1982). 
recon.  denied,  33  RR  2d  1637  (1983); 


CBS.  Inc..  98  FCC  2d  1056  (1983): 
Ten^poEnterprises,  Inc.,  1  FOC Red 20. 
21  (1986);  and  United  States  Satellite 
Broadcasting  Co..  3  FCC  Red  6858. 
6861-62  (1988).  Under  the  existing^ 
informati(»  collection  requirements  in 
the  Commission's  Rules,  an  entity 
awarded  a  DBS  authorization  would  be 
required  to  submit  the  information 
required  pursuant  to  47  CFR  100.13, 
100.19. 100.21. 100.51.  The  Conunission 
proposed  to  require  that  DBS  auction 
winners  submit:  (1)  Ownership 
information  to  determine  compliance 
with  Farts  1  and  100  of  the 
Commission's  Rules;  (2)  a  statement 
describing  their  efforts  to  comply  with 
the  proposed  spectrum  a^regatifui 
limitaticms;  (3)  an  explanation  of  the 
terms  and  conditions  and  parties 
involved  in  any  bidding  consortia,  joint 
venture,  partnership,  or  other  agreement 
or  arrangement  they  enter  into  relating 
to  the  competitive  bidding  process  prior 
to  the  close  of  bidding;  and  (4)  any 
agreements  or  contracts  pertaining  to 
the  transfer  of  the  DBS  authorization 
acquired  through  auction  during  the  six 
years  following  grant  of  the 
authorization. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
§  603,  an  initial  Regulatory  Flexibility 
Analysis  was  incorporated  in  the  Notice 
of  Proposed  Rulemaking  in  IB  Docket 
No.  95-168/PP  Docket  No.  93-253. 
Written  comments  on  the  proposals  in 
the  Notice,  including  the  Regulatory 
Flexibility  Analysis,  were  requested. 

A.  Need  and  Purpose  of  Rules 

This  rulemaking  proceeding  modifies 
the  licensing  and  service  rules  for  the 
DBS  service.  It  also  adopts  rules  for 
competitive  bidding  in  the  DBS  service 
based  on  Section  309())  of  the 
Communications  Act,  47  U.S.C.  §  3O90). 
which  authorizes  the  Commission  to  use 
auctions  to  select  among  mutually 
exclusive  applications  for 
authorizations  under  certain 
circumstances.  Oiu-  objectives  have  been 
to  promote  efficiency  and  innovation  in 
the  licensing  and  use  of  the 
electromagnetic  spectrum,  to  develop 
competitive  and  innovative 
commimications  systems,  and  to 
promote  effective  and  adaptive 
regulations. 

B.  Issues  Raised  by  the  Public  in 
Response  to  the  Initial  Analysis 

No  comments  were  received 
specifically  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis.  We 
have,  however,  taken  into  account  all 
issues  raised  by  the  public  in  response 


A^ti 


to  the  proposed  rules.-  In  certain 
instances,  we  have  eliminated  or 
modified  rules  in  response  to  those 
comments,  .r  ?.ni' ,  :-iJ-; .;  3-.  4>fo  ;-4 

C.  Significant  Ahern^ives  Considered 

We  have  attempted  to  balance  all  the 
commenters'  concerns  with  ou^  pubUc 
interest  maiulate  under  the  * ''   '' "  ^ 

Communications  Act  in  order  to  update 
the  existing  "interim"  rules  in  the  DBS 
service.  We  will  continue  to  examine 
these  rules  in  Sn  effort  to  elimfhate 
uimecessary  regulations  and  to 
minimize  significant  economic  impact 
on  small  businesses.  '  . 

Ordering  Qaases 

Accordingly,  IT  IS  ORDERED  that  Part 
100  of  the  Commission's  Rules  is 
amended  as  specified  below. 

24.  It  is  Further  Ordered  that  the  one- 
time auction  spectrum  limitation 
discussed  above  Will  be  Implemented  in 
connection  with  the  auction  of  the 
construction  permits  for  the  use  of  28 
DBS  channels  at  the  110°  orbital 
location  and  24  channels,  at  the  148° 
orbital  location.  . 

25.  It  is  Further  Ordered  that  the 
amendments  to  Part  100  adopted  herein 
and  the  one-time  auction  spectrum 
limitation  discussed  above  Will  Become 
Effective  January  19, 1996.  This  action 
is  taken  pursuant  to  Sections  1. 4(i),  4(}). 
7,  and  309(j)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  §§  151. 
154(i).  154(j),  157.  and  30g(j). 

26.  It  is  Further  Ordered  that, 
pursuant  to  47  U.S.C.  §  155(c).  the  Chief. 
Wireless  Telecommunications  Bureau, 
is  granted  Delegated  Authority  to 
implement  and  modify  auction 
procedures  in  the  DBS  service, 
including  the  general  design  and  timing 
of  an  auction,  the  number  of 
authorizations  to  be  offered  in  an 
auction,  the  manner  of  submitting  bids, 
minimum  opening  bids  and  bid 
increments,  activity  and  stopping  rules, 
and  application  and  payment 
reqxiirements,  and  to  annoimce  such 
procedures  by  Public  Notice. 

27.  It  is  Further  Ordered  that 
condition  (a)  placed  on  the  construction 
permit  of  Tempo  Satellite,  Inc.  in 
Tempo  Satellite.  Inc..  7  FCC  Red  2728, 
2732  (1992),  which  imposed  certain 
marketing  restrictions,  is  Rescinded. 

28.  It  is  Fiuther  Ordered  that  the 
proceeding  in  IB  Docket  No.  95-168  is 
hereby  terminated. 

List  of  Subjects  in  47  CFR  Part  100 

Radio,  Satellites. 


Federal  Gommunicitiaiu  Commiasion. 

WiBtamF.CataB. 

Acting  Secretary. 

Rnk  Changes 

Part  100  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  lOfr-DfRECT  BROADCAST 
SATELLITE  SERVICE 

1.  Tbe  authority  citation  for  Part  100 
is  revised  to  read  as  follows: 

Audiofity:  47  U.S.C.  154, 303,  309,  and 
554,  unless  otherwise  noted. 

2.  Section  100.17  is  revised  to  read  as 
follows: 

|l0ai7   UeeneeiMin. 

(a)  Licenses  for  non-broadcast 
facilities  governed  by  this  part  will  be 
issued  for  a  period  of  ten  (10)  years. 
Licenses  for  oroaldcast  facilities 
governed  by  this  part  will  be  issued  for 
a  period  of  five  (5)  years. 

3.  Section  100.19  is  revised  to  read  as 
follows: 

f  I0ai9   Due  dillgsnce  requlramenta. 

(a)  All  persons  granted  DBS 
authorizations  shidl  proceed  with 
diligence  in  constructing  DBS  systems. 
Permittees  shall  be  required  to  complete 
contracting  for  construction  of  the 
satellite  station(s)  within  one  year  of  the 
grant  of  the  construction  permit.  The 
satellite  stations  shall  also  be  required 
to  be  in  operation  within  six  years  of  the 
construction  permit  srant. 

(b)  In  addinon  to  tne  requirements 
stated  in  paragraph  (a)  of  this  section, 
all  persons  who  receive  new  or 
admtional  DBS  construction  permits 
after  January  19, 1996  shall  complete 
construction  of  the  first  satellite  in  their 
respective  DBS  systems  within  four 
years  of  the  grant  of  the  construction 
permit  All  satellite  stations  in  such  a 
DBS  system  shall  be  in  operation  within 
six  years  of  the  grant  of  the  construction 
permit. 

(c)  DBS  permittees  and  licensees  shall 
be  required  to  proceed  consistent  with 
all  applicable  due  diligence  obligations, 
unless  otherwise  determined  by  the 
Commission  upon  proper  showing  in 
any  particular  case.  Transfer  of  control 
of  the  construction  permit  shall  not  be 
considered  to  jiistify  extension  of  these 
deadlines. 

4.  A  new  Section  100.53  is  added  to 
Subpart  D  to  read  as  follows: 

fioass   QeograpMc servtee raquifements. 

(a)  Those  holding  DBS  permits  or 
licenses  as  of  January  19, 1996  must 
either 

(1)  Provide  DBS  service  to  Alaska  and 
Hawaii  from  one  or  more  orbital 


locations  before  the  expiration  of  their 
current  authorizations;  or 

(2)  Relinquish  their  western  DBS 
orbital/channel  assignmmts  at  the 
following  orbital  locations:  148°  W.L.. 
157"W.L..  166°  W.L.,  and  175°  W.L. 

(b)  Those  acquiring  DBS 
authorizations  after  January  19, 1996 
must  provide  DBS  service  to  Alaska  and 
Hawaii  where  such  service  is 
technically  feasible  from  the  acquired 
orbital  location. 

A  new  subpart  E  consisting  of 
§§  100.71  through  100.80  is  added  to 
Part  100  to  read  as  follows: 

Subpart  E— CompeWfve  Bidding 
Prooedurse  for  DBS 

Sec. 

100.71  DBS  subject  to  competitive  bidding. 

100.72  Competitive  bidding  design  for  D^ 
constiucUon  permits. 

100.73  Competitive  bidding  mechanisms. 

100.74  Withdrawal,  default  and 
disqualification  payments. 

100.75  Bidding  application  (FOC  Form  175 
and  17S-S  Short-fonn). 

100.76  Submission  of  upfront  payments 
and  doMm  payments. 

100.77  Long-form  applications. 

100.78  Peimit  grant,  denial,  default,  and 
disqualification. 

100.79  Prohibition  of  collusion. 

100.80  Transfer  disclosure. 

fioari    DBS  subiect  to  competitive 
bidding. 

Mutually  exclusive  initial 
applications  to  provide  DBS  service  are 
subject  to  competitive  bidding 
procedures.  The  general  competitive 
bidding  procedures  found  in  Part  1, 
Subpart  Q  of  this  chapter,  will  apply 
unless  otherwise  provided  in  this  part. 

$10a72    Competitive  bidding  design  for 
DBS  construction  permits. 

(a)  The  Commission  will  employ  the 
following  competitive  bidding  designs 
when  choosing  from  among  mutually 
exclusive  initial  applications  to  provide 
DBS  service: 

(1)  Single  round  sealed  bid  auctions 
(either  sequential  or  simultaneous); 

(2)  Sequential  oral  auctions; 

(3)  Combined  sealed  bid-oral 
auctions; 

(4)  Sequential  multiple  round 
electronic  auctions;  or 

(5)  Simultaneous  multiple  round 
auctions. 

(b)  The  Wireless  Telecommunications 
Bureau  may  design  and  test  alternative 
procediues.  The  Wireless 
Telecommunications  Bureau  will 
annoimce  by  Public  Notice  before  each 
auction  the  competitive  bidding  design 
to  be  employed  in  a  particular  auction. 

(c)  The  Wireless  Telecommimications 
Biueau  may  use  combinatorial  bidding, 
which  woiUd  allow  bidders  to  submit 


all  or  nothing  bids  on  combinations  of 
construction  permits,  in  addition  to  bids 
on  individual  construction  permits.  The 
Conunission  may  require  that  to  be 
declared  the  high  bid,  a  combinatorial 
bid  must  exceed  the  sum  of  the 
individual  bids  by  a  specified  amount. 
Combinatorial  bidding  may  be  used 
with  any  ^pe  of  auction  design. 

(d)  The  Wireless  Telecommunications 
Bureau  may  use  single  combined 
auctions,  which  combine  bidding  for 
two  or  more  substitutable  construction 
permits  and  award  construction  permits 
to  the  highest  bidders  imtil  the  available 
construction  permits  are  exhausted. 
This  technique  may  be  used  in 
conjunction  with  any  type  of  auction. 

f  100.73    Competitivs  bidding  mechanisms. 

(a)  Sequencing.  In  sequential 
auctions,  the  Wireless 
Telecommimications  Bureau  will 
generally  auction  DBS  construction 
permits  in  order  of  their  estimated 
value,  with  the  highest  value 
construction  permit  being  auctioned 
first  The  Wireless  Telecommunications 
Bureau  may  vary  the  sequence  in  which 
DBS  construction  permits  will  be 
auctioned. 

(b)  Grouping.  All  DBS  channels 
available  for  a  particular  orbital  location 
will  be  auctioned  as  a  block,  unless  the 
Wireless  Telecommunications  Bureau 
annoimces,  by  Public  Notice  prior  to  the 
auction,  an  alternative  auction  scheme. 
In  the  event  the  Wireless 
Telecommunications  Bureau  uses  either 
a  simultaneous  multiple  roimd 
competitive  bidding  design  or 
combinatorial  bidding,  the  Wireless 
Telecommunications  Bureau  will 
determine  which  construction  permits 
will  be  auctioned  simultaneously  or  in 
combination. 

(c)  Bid  Increments  and  Tie  Bids.  The 
Wireless  Telecommunications  Biueau 
may,  by  announcement  before  or  during 
an  auction,  establish,  raise  or  lower 
minimiun  bid  increments  in  dollar  or 
percentage  terms.  The  Wireless 
Telecommunications  Bureau  may 
establish  and  change  maximum  bid 
increments  during  an  auction.  The 
Wireless  Telecommimications  Bureau 
may  also  establish  by  Public  Notice  a 
suggested  opening  bid  or  a  minimum 
opening  bid  on  each  construction 
permit.  Where  a  tie  bid  occurs,  the  high 
bidder  will  be  determined  by  the  order 
in  which  the  bids  were  received  by  the 
Commission. 

(d)  Stopping  Rules.  The  Wireless 
Telecommunications  Bureau  may 
establish  stopping  rules  before  or  during 
multiple  roimd  auctions  in  order  to 
terminate  an  auction  within  a 
reasonable  time. 
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(e)  Activity  I^es.  The  Wireless 
TeJecommunitytiong  Bureau  may 
establish  activity  rules  which  require  a 
ipinintiim  amount  of  bidding  activity.  In 
the  event  that  ibe  Wireless 
TelecommuniqatioDS  Bureau  establishes 
an  activity  rule  in  connection  with  a 
simultaneous  ifiultiple  round  auction  or 
sequential  multiple  round  electronic 
auctltn,  each  llidder  will  be 
automatically  granted  a  certain  number 
of  waiven  of  smch  rule  during  the 
auction. 

f10a74   WlUwIiawl,  default  andi 


(a)  When  thq  Commission  conducts  a 
sequential  multiple  round  electronic 
auction  or  simaltaneous  multiple  round 
auction  pursuit  to  §  100.72,  the 
Wireless  Telectmununications  Bureau 
will  impose  payments  cm  a  bidder  who 
withdraws  a  h^  bid  during  the  course 
of  the  aucticm,  (who  defaults  on 
payments  due,  or  who  is  disqualified. 

(b)  A  bidder  who  withdraws  a  high 
bid  during  the  course  of  such  an  auction 
will  be  assessed  a  payment  equal  to  the 
difference  between  the  amount  bid  and 
the  amoimt  of  the  wimiing  bid  the  next 
time  the  constmction  permit  is  oSared 
for  auction  by  the  Commission.  No 
withdrawal  patrment  will  be  assessed  if 
'the  subsequent  winning  bid  exceeds  the 
withdrawn  bid.  This  payment  amount 
will  be  deducted  from  any  upfront 
payments  or  down  payments  that  the 
withdrawing  bidder  has  deposited  with 
the  Commissiob. 

(c)  If  a  high  ^idder  defaults  or  is 
disqualified  affer  the  close  of  such  an 
aucticn,  the  dejhulting  bidder  will  be 
subject  to  the  payment  in  paragraph  (b) 
of  this  section  plus  an  additional 
payment  equal  to  three  (3)  percent  of  the 
subsequent  wiiming  bid.  If  the 
subsequent  winning  bid  exceeds  the 
defaulting  bidder's  bid  amount,  the  3 
percent  payment  will  be  calculated 
based  on  the  defaulting  bidder's  bid 
amount.  These  amounts  will  be 
deducted  from  any  upfront  payments  or 
down  payments  that  the  defoidting  or 
disqualified  bidder  has  deposited  with 

.  the  Commission. 

(d)  When  thf  Commission  conducts  a 
sequential  multiple  round  electronic 
auction,  the  V\^eless 
Telecommunications  Bureau  will  bar  a 
bidder  who  withdraws  a  bid  from 
continued  participation  in  the  auction 
of  the  wlthdralvn  construction  permit. 
When  the  Con]mission  conducts  any 
other  type  of  atiction,  the  Wireless 
Telecommuni^tions  Bureau  may  bar  a 
bidder  who  wihdraws  a  bid  from 
continued  participation  in  the  bidding 
for  the  same  construction  permit  or 


other  construction  permits  ofiiered  in  the 
same  auction. 

(e)  When  the  Commission  conducts 
any  type  of  auction  other  than  those 
provided  for  in  paragraphs  (aj,  (b),  (c), 
and  (d)  of  this  section,  the  Wireless 
Telecommunications  Bureau  may 
modify  the  payments  to  be  paid  in  the 
event  of  bid  withdrawal,  default  or 
disqualification;  provided,  however, 
that  such  payments  shall  not  exceed  the 
payments  specified  above. 

fioars   Bidding  application  IFCC  Form 
m  and  175-S  Short-fonn}. 

All  applicants  to  participate  in       ' 
competitive  bidding  for  DBS  ■■^^'  •' 

construction  permits  must  submit 
applications  on  FCC  Form  175  pursuant 
to  the  provisions  of  §  1.2105  of  this 
chapter.  The  Wireless 
Telecommunications  Bureau  will  issue 
a  Public  Notice  announcing  the 
availability  of  DBS  construction  permits 
and  the  date  of  the  auction  for  those 
construction  permits.  This  Public  Notice 
also  will  8pe<^  the  date  on  or  before 
which  applicants  intending  to 
participate  in  a  DBS  auction  must  file 
their  applications  in  order  to  be  eligible 
for  that  auction,  and  it  will  contain 
information  necessary  for  completion  of 
the  application  as  well  as  other 
important  infonnation  such  as  any  ■ 
upfront  payment  that  must  be 
submitted,  and  the  location  where  the 
applicatiiMi  must  be  filed. 

f  100.76    Sutmiission  of  upfront  payments 
and  down  payment*. 

(a)  Bidders  in  DBS  auctions  will  be 
required  to  submit  an  upfront  payment 
in  accordance  with  §  1.2106  of  this 
chapter,  the  amount  of  which  will  be 
annoimced  by  Public  Nbtice  pricr  to 
each  auction. 

(b)  Winning  bidders  in  a  DBS  auction 
must  submit  a  down  payment  to  the 
Commission  in  an  amount  sufficient  to 
bring  their  total  deposits  up  to  20 
percent  of  their  winning  bids  within  ten 
(10)  business  days  of  the  annoimcement 
of  winning  bidders. 

f  100.77    Long-form  appncaflon& 

Each  winning  bidder  will  be  required 
to  submit  the  information  described  in 
§§  100  13, 100.21,  and  100.51  within 
thirty'  (30)  days  after  being  notified  by 
Public  Notice  that  it  is  the  winning 
bidder.  Each  winner  also  will  be 
required  to  file,  by  the  same  deadline, 
a  signed  statement  describing  its  efforts 
to  date  and  futiue  plans  to  come  into 
compliance  with  any  applicable 
spectrum  limitations,  if  it  is  not  already 
in  compliance.  Such  informatioivshall 
be  submitted  pursuant  to  the  procedures 
set  forth  in  §  100.13  and  any  associated 
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Public  Notices.  Only,  auction  winnera 
will  be  eligible  to  file  applications  f(v 
DBS  construction  permits  in  the  event 
of  mutual  exclusivity  between 
applicants  filing  a  short-form 
application. 

1100.78    Pemnit  grant,  denial,  default,  and 
disqualification. 

(a)  Each  winning  bidder  will  be    '  <^^ 
required  to  pay  the  balance  of  its  ''■ 
winning  bid  in  a  lump  sum  payment 
within  five  (5)  business  days  following 
Public  Notice  that  the  construction 
permit  is  ready  for  grant. 

(b)  A  bidder  who  withdraws  its  bid 
during  the  course  of  an  auction,  defaults 
on  a  payment  due,  or  is  disqualified, 
will  be  subject  to  the  payments     ,  ^^ .% 
specified  in  $  100.74. 

§l0a7»  Prohibition  of  collusion. 

(a)  Bidders  are  required  to  identify  on 
their  shoit-fonn  applications  any  parties 
with  whom  they  have  entered  into  any 
consortium  arrangements,  joint 
ventures,  partnerdiips  or  other 
agreements  or  understandings  which 
relate  in  any  way  to  the  competitive  >. 
bidding  process.  Bidden  are  also 
reqiiired  to  certify  on  their  short-form 
applications  that  they  have  not  entered 
into  any  explicit  or  implicit  agreements, 
arrangements  or  underetandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bid.  bidding  strategies  or  the  particular 
properties  on  whidi  they  will  or  will 
not  bid. 

(b)(1)  Except  as  provided  in 
paragraphs  (b)(2),  (b)(3)  and  (b)(4)  (rfthis 
section,  after  the  filing  of  short-form 
applications,  all  applicants  are 
prohibited  bom  cooperating, 
collaborating,  discussing  or  disclosing 
in  any  manner  the  substance  of  their 
bids  or  bidding  strategies,  or  disciissing 
or  negotiating  settlement  agreements, 
with  other  applicants  until  after  the 
high  bidder  submits  its  downpayment. 
unless  such  applicants  are  membere  of 
a  bidding  consortium  or  other  joint 
bidding  arrangement  identified  on  the 
bidder's  short-form  application. 

(2)  Applicants  may  modify  their 
short-form  applications  to  reflect 
formation  of  consortia  or  changes  in 
ownership  at  any  time  before  or  during 
an  auction,  provided  that  such  changes 
do  not  result  in  a  change  in  control  of 
the  applicant,  and  provided  that  the 
parties  forming  consortia  or  entering 
into  ownership  agreements  have  not 
applied  for  construction  permits  that 
may  be  used  to  serve  the  same  or 
overlapping  geographic  areas.  Such 
changes  will  not  be  considered  major 
modifications  of  the  application. 


(3)  After  the  filing  of  short-fcmn 
applications,  applicants  may  make 
agreements  to  bid  jointiy  for 
construction  permits,  provided  that  the 
parties  to  the  agreement  have  not 
applied  for  construction  permits  that 
may  be  used  to  serve  the  same  or 
overlapping  geographic  areas. 

(4)  Alter  the  fifing  of  short-fonn 
appUcations,  a  holder  of  a  non- 
controlling  attributable  interest  in  an 
entity  submitting  a  short-form 
application  may  acqiiire  an  ownership 
interest  in,  form  a  consortium  with,  or 
enter  into  a  joint  bidding  arrangement 
with,  other  applicants  for  construction 
permits  that  may  be  used  to  serve  the 
same  or  overlapping  geographic  areas, 
provided  that: 

(i)  The  attributable  interest  holder 
certifies  to  the  C(»nmission  that  it  has 
not  communicated  and  will  not 
communicate  with  any  party  concerning 
the  bids  or  bidding  strategies  of  more 
than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
whidi  it  has  a  consortium  or  joint 
bidding  arrangement,  and  which  have 
applied  for  construction  permits  that 
may  be  used  to  serve  the  same  or 
overlapping  geographic  areas;  and 

(ii)  'The  arrangements  do  not  result  in 
any  change  in  control  of  an  applicant. 

(5)  Applicants  must  modify  their 
short-form  applications  to  reflect  any 
changes  in  ownerehip  or  in  the 
membenhip  of  consortia  or  joint 
biddins  arrangements. 

(c)  Winning  bidders  are  required  to 
submit  a  detailed  explanation  of  the 
terms  and  conditions  and  parties 
involved  in  any  bidding  consortia,  joint 
venture,  partnership  or  other  agreement 
or  arrangement  they  have  entered  into 
relating  to  the  competitive  bidding 
process  prior  to  the  close  of  bidding. 
Such  arrangements  must  have  been 
entered  into  prior  to  the  filing  of  short- 
foim  applications  purauant  to 
paragraphs  (a)  and  (b)  of  this  section. 

1100,80   Transfer  disclosure. 

Any  entity  that  acquires  a  DBS  license 
through  competitive  bidding,  and  seeks 
to  transfer  that  license  within  six  years 
of  the  initial  license  grant,  must  file, 
together  with  its  appucation  for  FCC 
consent  to  the  transfer,  the  associated 
contracts  for  sale,  option  agreements, 
management  agreements,  or  other 
documents  disclosing  the  total 
consideration  received  in  return  for  the 
transfer  of  its  license.  The  information 
submitted  must  include  not  only  a 
monetary  purchase  price,  but  also  any 
futiue,  contingent,  in-kind,  or  other 
consideration. 

(FR  Doc.  95-30938  Filed  12-19-95;  8:45  am] 
:BNaJNQ  coot  sna-ot-p 


departmentjof  transportation 

Federal  Transit  Administration 

49CFRPart660 

fUN  213a-AAS4 

Buy  America  Requirements;  Removal 

AGENCY:  Federal  Transit  Administration. 
DOT. 

action:  Final  rule. 

StJMMARY:  This  rule  removes  the  Buy 
America  requirements  which  are  now 
obsolete  and  have  been  superseded  by 
49  CFR  part  661. 

EFFECTIVE  DATE:  December  20. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Daguillard,  Deputy  Asastant  Chief 
Counsel.  Office  of  Chief  Coimsel.  room 
9316,  400  Seventh  Stieet,  S.W., 
Washington,  D.C.  20590,  (202)  366- 
1936. 

8UPPUEMENTARY  INFORMATION:  Section 
401  of  the  Surface  Transportation 
Assistance  Act  of  1978  (the  1978  STAA) 
(Public  Law  No.  95-599)  included  a  Buy 
America  provision  applicable  for  the 
first  time  to  the  Federal  Transit 
Administration  ( FTA)  program.  This 
provision  established  a  preference  for 
products  produced,  mined  or 
manufactured  in  the  United  States.  The 
implementing  regulation,  49  CFR  part 
660.  applied  these  requirements  to 
contracts  exceeding  $500,000  financed 
by  funds  obligated  under  the  1978 
STAA. 

Both  the  statutory  and  funding 
authority  of  the  1978  STAA  have  now 
lapsed.  FTA's  current  Buy  America 
requirements  are  set  out  at  49  U.S.C. 
5323(j)  and  the  implementing 
regulation,  49  CFR  part  661.  Because  49 
CFR  part  660  is  now  obsolete,  FTA  finds 
that  it  is  unnecessary  to  seek  public 
comment  on  its  removal  from  the  Code 
of  Federal  Regulations.  Fart  660  is  being 
removed  as  part  of  the  President's 
"Reinventing  Governmenfinitiative. 

Accordingly,  and  effective  December 
20, 1995,  FTA  is  removing  49  CFR  Part 
660. 

Regulatory  Analyses  and  Notices 

This  is  not  a  significant  rule  under 
Executive  Order  12866  or  under  the 
Department's  Regulatory  Policies  and 
Procedures.  It  does  not  impose  costs  on 
regulated  parties.  It  merely  removes  an 
obsolete  regulation.  There  are  not 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  Department  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


List  ofSnblacts  in  49  CFR  Part  660 

Grant  programs — transportation.  Mass 
transportation. 

PART  eeO-CREMOVED] 

Accordingly,  for  the  reasons  set  forth 
above,  part  860  is  hereby  removed. 
Gwdeo  J.  LlBlaii. 
Administrator. 

(FR  Doc.  95-30736  Piled  12-20-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Natkmal  Oceanic  and  Atmoapherte 
Administration 

50CFRPart285 
PJ).  121486A) 

Atlantic  Tuna  Flatierles;  Bluefln  Tuna 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Closiire  of  the  General  category 

fishery. 

SUMMARY:  NMFS  has  determined  that 
the  10  metric  tons  (mt)  of  Atlantic 
bluefin  tuna  (ABT)  set  aside  for  the  late- 
season  General  category  fishery  in  the 
New  York  Bight  beginning  October  1 , 
1995,  will  have  been  taken  by  December 
15, 1995.  Therefore,  the  General 
category  fishery  will  be  closed  effective 
at  2330  hours  (11:30  pm)  on  Friday, 
December  15, 1995.  "This  action  is  being 
taken  to  prevent  overharvest  of  the 
quota  established  for  this  fishery. 
EFFECTIVE  DATE:  2330  hours  on 
December  15, 1995,  through 

December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347,  or  Kevin  Foster, 
508-281-9260. 
SUPPtEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jiuisdiction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  recommended  U.S. 
quota  among  the  various  domestic 
fishing  categories. 

Implementing  regulations  for  the 
AUantic  Tuna  Fisheries  at  50 
CFR  285.22(a)  provide  for  an  adjusted 
annual  quota  of  550  mt  of  large  medium 
and  giant  ABT  to  be  harvested  from  the 
Regulatory  Area  by  vessels  permitted  in 
the  General  category.  Based  on  landings 
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statistics,  the  Sthaty  was  dosed  on 
September  12. 1995  (60  FR  48052. 
September  18.  9995).  A  transSar  of  10  mt 
from  the  Icmgliqe-south  Incidental 
siUx:ategory  to  the  General  categoiy 
adjusted  the  General  category  quota  to 
560  mt  (60  FR  51932.  October  4. 1995). 
Furthermore,  itils  10  mt  transfer 
established  a  geographic  set-aside  for 
the  New  York  Bi^t  fishery  to  be  fished 
from  October  1  |mtil  the  10  mt  are 
taken. 

Based  on  luic^gs  statistics,  NMFS 
has  determined  that  the  late-season 


quota  of  ABT  allocated  for  General 
category  vessels  fishing  in  the  New  York 
Mg^t  must  be  closed.  Fishing  for, 
retention  of,  possession  of.  or  landing 
large  medium  or  giant  ABT  by  vessels 
in  the  General  category  must  cease  by 
2330  hours  December  15, 1995.  This 
action  is  being  taken  to  prevent 
overiiarvest  of  the  quota. 

This  closure  of  the  late-season 
General  category  fishery  will  not  afiisct 
other  categories  fishing  for  ABT.  The 
Incidental  catch  crtegories  remain  opm. 


OassifiMtioB 

This  action  is  taken  tmder  50  CFR 
285.20(b)  and  is  exempt  frcnn  review 
under  E.0. 12886. 

Audnrity:  16  U.S.C  971  etteq. 

Dated:  December  14, 1995. 

SkdiardlLSckaflfw, 

Dinctor,  Office  ofFishaies  Conamvation  and 
Management.  National  Marine  Fisheries 
Service. 

[i^l  Doc  9S-30822  Filed  12-14-95;  4:57  pm] 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
containB  notices  to  the  public  of  ttie  propoeed 
issuanoe  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
peiaons  an  oppoftunily  to  partidpaie  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  219 

[Regulation  8;  Docket  No.  R-090q 

RelmtHjraainent  for  Providing  Hnancial 
Records;  RacordltMping 
Roquiremants  for  Certain  Financial 
Records 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
proposing  amendments  to  Subpart  A  of 
Regulation  S,  which  implements  the 
requirement  under  the  Right  to 
Financial  Privacy  Act  (RFPA)  that  the 
Board  establish  the  rates  and  conditions 
under  which  payment  shall  be  made  by 
a  government  authority  to  a  financial 
institution  for  assembling  or  providing 
financial  records  pursuant  to  RFPA. 
These  proposed  amendments  update  the 
fees  to  be  charged  and  streamlines  the 
subpart  generally. 

DATES:  Comments  must  be  submitted  on 
or  before  February  20, 1996. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0906,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  received  will  be  available  for 
inspection  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  rules 
regarding  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boutilier,  Senior  Counsel 
(202/452-2418),  Legal  Division.  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  For 


usets  of  the  Telecommunication  Device 
for  the  Deaf  (TDD),  please  contact 
Dorothea  Thompson  (202/452-3544). 

SUPPI.EMENTARY  INFORMATION: 

Backgroimd 

Section  1115  of  the  RFPA  (12  U.S.C. 
3415)  reqiures  the  Board  to  establish,  by 
regulation,  the  rates  and  conditions 
under  which  payment  is  made  by  a 
Government  authority  to  a  financial 
institution  for  searching  for, 
reproducing,  or  transporting  data 
required  or  requested  under  the  RFPA. 
Shortly  after  the  RFPA  was  adopted,  the 
Board  issued  Regulation  S  (12  CFR  219) 
to  implement  this  provision  (44  FR 
55812,  September  28, 1979).  No  changes 
to  the  rates  have  been  made  since  that 
time.  In  January  1995,  the  Board 
adopted  a  new  Subpart  B  of  Regulation 
S  (to  become  effective  on  January  1, 
1996  ■)  and  designated  this  part  of 
Regulation  S  as  Subpart  A.  60  FR  231 
(January  3, 1995)  No  substantive 
changes  were  made  to  the  newly 
designated  Subpart  A.  Pursuant  to 
section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Pub.  L.  103- 
325  (12  U.S.C.  4803),  the  Board  has 
reviewed  Subpart  A  of  Regulation  S  and 
proposes  to  update  it  through  these 
amendments.  These  amendments 
streamline  the  regulation  by  eliminating 
unnecessary  provisions,  and  they 
update  the  rates  to  be  paid  and  the 
exceptions  to  the  provisions  of  this 
Subpart. 

/.  Definitions 

The  definitions  in  Subpart  A  reiterate 
the  statutory  definitions  irora  the  RFPA 
for  the  applicable  terms  of  this  Subpart. 
The  definition  for  "directly  incurred 
costs"  has  been  removed  and 
incorporated  into  the  section  concerning 
cost  reimbursement. 

n.  Cost  Reimbursement 

This  section  has  been  streamlined  and 
reorganized  to  place  the  rates  in  a 
separate  Appendix  A  for  clarity  and 
ease  of  amendment  when  updating  the 
rates.  The  proposed  amendments  also 
recognize  that  coiuts  issuing  orders  or 
subpoenas  in  connection  with  grand 
jury  proceedings  must  pay  the  rates  set 
by  Subpart  A. 


■  In  a  rulemaking  issued  on  August  24, 1995  (60 
FR  44144),  the  effective  date  of  Subpart  B  has  been 
delayed  until  April  1. 1996. 


m.  Rates 

The  Board  is  particularly  interested  in 
receiving  comments  on  the  rates 
proposed  in  Appendix  A.  It  is  difficult 
to  establish  rates  to  be  applied  across  all 
geographic  regions  and  to  all  depository 
institutions,  regardless  of  size.  While 
recognizing  this  difficulty,  the  Board 
nevertheless  proposes  a  uniform  rate  in 
the  belief  that  administration  of  a 
complex  fee  schedule  would  be 
difficult. 

A.  Reproduction 

The  rates  proposed  for  reproduction 
are  the  same  rates  used  by  the  Board  to 
charge  requesters  seeking  documents 
under  the  Freedom  of  Information  Act 
(FOIA).  The  Board  establishes  its  FOIA 
fees  based  upon  the  actual  costs  of 
making  such  reproductions  and  believes 
that  these  costs  are  similar  to  those 
incurred  by  other  entities.  The  Board 
Welcomes  comments  on  the 
appropriateness  of  the  proposed  fees 
and  any  suggested  alternative  methods 
of  determining  the  fees. 

B.  Search  and  Processing 

The  proposed  fees  for  search  and 
processing  are  separated  into  two 
categories— clerical/technical  tind 
manager/supervisory.  Any  search  for 
sensitive  customer  records  is  likely  to 
involve  both  clerical  staff  and 
managerial  staff,  who  are  paid  at 
different  levels.  The  rates  set  for  this 
reimbursement  were  calculated  using 
the  1994  Bank  Cash  Compensation 
Survey  done  by  the  Bank 
Administration  Institute.  Based  upon 
the  job  descriptions  in  the  Cash 
Compensation  Survey,  the  position  of 
Supervisor,  Bookkeeping  was  used  to 
calculate  the  managerial  rate.  The 
calculation  was  made  based  upon  the 
total  compensation  (with  bonus)  for  all 
banks  on  a  national  average  ($27,600) 
divided  by  2080  hours,  adjusted  up  by 
25%  to  cover  benefits,  and  further 
adjusted  by  3%  for  inflation  since  1994. 
The  clerical  rate  was  calculated  in  the 
same  way,  but  using  an  average  of  the 
two  job  positions  of  Clerk  II 
(Bookkeeping  and  Operations  @ 
$18,100)  and  Clerk  I  (Bookkeeping  and 
Operations  ®  $15,100).  The  Board  is 
very  interested  in  receiving  comments 
on  the  rates  and  the  method  of 
calculation. 


) 
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IV.  Exceptions 

This  section  has  been  updated  to 
reflect  changes  in  he  exceptions  listed 
by  the  RFPA. 

V.  Conditions  for  foyment  and  Payment 
Procedures 

No  substantive  (^langes  have  been 
made  to  these  two  sections. 

Regulatory  FlexiblUty  Act 

Pufsimnt  to  5  II.8.C.  605,  the  Board 
certifies  that  this  proposed  rule,  if 
adopted,  will  not  Have  a  significant 
econcunic  impact  dn  a  substantial 
number  (^  small  entities.  The  proposed 
rule  confers  a  benefit  on  financial 
institutions,  including  small  financial 
institutions,  by  providing  for 
reimbursement  of  Certain  costs  incurred 
in  complying  witfaja  requirement  to 
assemble  and  produce  financial  records. 

Paperwork  Sedndion  Act 

In  accordance  v^th  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  Ch.  35;  $  CFR  1320  Appendix 
A.1).  the  Board  reviewed  the  proposed 
rule  under  the  authority  delegated  to  the 
Board  by  the  Offio^  of  Management  and 
Budget.  Comments  on  the  collections  of « 
information  shoulf  be  sent  to  the  Office 
of  Muiagement  and  Budget,  Paperwork 
Reduction  Prefect  (7100-0203), 
Washington,  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mary  M. 
McLaughlin,  Fedetal  Reserve  Board 
Qearanca  Officer.  Division  of  Research 
and  Statistics,  Mat  Stop  97,  Board  of 
Governors  of  the  Roderal  Reserve 
System,  Washingten,  DC  20551. 

The  Right  to  Flriandal  Privacy  Act 
mandates  that  each  financial  institution 
maintain  a  record  of  instances  in  which 
it  releases  a  consulner's  financial 
information  to  a  government  agency. 
Generally,  the  institution  may  not 
release  records  until  the  government 
agmcy  has  notified  the  consumer  of  its 
intmt  to  request  the  record,  together 
with  the  reason  for  the  request. 
Nonnally,  the  agetcy  may  not  obtain 
records  unless  it  Iws  a  subpoena,  a 
search  warrant,  or  an  authorization  from 
the  consumer. 

The  Fed«ral  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  imless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  number  for  the  Recordkeeping 
and  Disclosure  Requirements  in 
Connection  with  the  Right  to  Financial 
Privacy  Act  is  7100-0203. 

Because  the  records  would  be 
maintained  at  ban)cs,  no  issue  of 
confidentiality  under  the  Freedom  of 
Information  Act  arises. 


This  proposed  regulation,  12  CFR  219. 
has  no  efEect  upon  the  paperwoik 
burden  associated  with  the 
Recordkeeping  and  Disclosure     ^ 
Requirements  in  Connection  with  the 
Right  to  Financial  Privacy  Act.  That 
haxa  burden  is  estimated  to  be  22 
minutes  per  response.  It  is  estimated 
that  the  frequency  of  response  at  state 
member  banks  is  30  responses  per  year. 
Thus  the  annual  hour  burden  across  the 
975  state  member  banks  is  estim^ed  to 
be  10,725  hours.  Based  on  an  hourly 
cost  of  $20,  the  annual  cost  to  the  piublic 
is-estimated  to  be  $214,500. 

List  <tfSub|ects  ia  12  CFR  Part  219 

Banks,  banking,  Ciurrency.  Federal 
Reserve  System,  Foreign  banking. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  Part  219,  as  amended 
at  60  FR  231  and  44144  efiective  April 
1, 1996,  is  proposed  to  be  amended  as 
set  forth  below. 

PART  219-BElMBURSEMENT  FOR 
PROVIDMQ  FMANCUL  RECORDS; 
RECOROKEEPINQ  REQUIREMENTS 
FOR  CERTAIN  FINANCIAL  RECORDS 
{REGULATION) 

Subpart  A— RebnburMiiMnt  to 
Hnandal  bistttutions  for  Provfcflng 
FifMRcM  Rscords 

1 .  The  authority  citation  for  Sid)pait 
A  continues  to  read  as  follows: 

AodMrity:  12  U.S.C  3415 

2.  Subpart  A  is  amended  by  revising 
§§  219.2  through  219.6  to  read  as 
follows: 

§219.2    Oednttlons. 

For  the  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

Customer  means  any  person  or 
authorized  representative  of  that  person 
who  uses  any  service  of  a  financial 
institution,  or  for  whom  a  financial 
institution  acts  or  has  acted  as  a 
fiduciary  in  relation  to  an  account 
maintained  in  the  person's  name. 
Customer  does  not  include  corporations 
or  partnerships  comprised  of  more  than 
five  persons. 

Financial  institution  means  any  office 
of  a  bank,  savings  bank,  card  issuer  as 
defined  in  section  103  of  the  Consumers 
Credit  Protection  Act  (15  U.S.C. 
1602(n)),  industrial  loan  company,  trust 
company,  savings  association,  bidlding 
and  loan,  or  homestead  association 
(including  cooperative  banks),  credit 
union,  or  consumer  finance  institution, 
located  in  any  State  or  territory  of  the 
United  States,  the  District  of  Columbia. 


Puerto  Rico,  Guam,  American  Samoa,  or- 
the  Virgin  Islands. 

Financial  record  means  an  original  or 
copy  of,  or  information  known  to  have 
been  derived  from,  any  record  held  by 
a  financial  institution  pertaining  to  a 
customer's  relationship  with  the 
financial  institution. 

Govemmentauthority  means  any 
agency  or  department  of  the  United 
States,  or  any  officer,  employee  or  agent 
thereof. 

Person  means  an  individual  or  a 
partnership  of  five  or  fewer  individuals. 

{  219.3   Cost  rehnbufMiMnL 

(a)  Fees  payable.  Except  as  provided 
in  §  219.4,  a  government  authority,  or  a 
ccmrt  issuing.an  <mler  or  subpoena  in 
connection  with  grand  jtuy  proceedings, 
seeking  access  to  financial  records 
pertaining  to  a  customer  shall  reimbiirse 
the  financial  institution  for  reasonably 
necessary  costs  directly  incurred  in 
searching  for,  reproducing  or 
transporting  books,  papere,  records,  or 
other  data  as  set  kam  in  this  section. 
The  reimbursement  schedule  for  a 
financial  institution  is  set  forth  in 
Appendix  A  to  this  section.  If  a 
financial  institution  has  financial 
records  that  are  stored  at  an 
independent  storage  facility  that  charges 
a  fee  to  search  for,  reproduce,  or 
transport  particular  records  requested, 
diese  costs  are  considered  to  be  directly 
incurred  hy  the  financial  institution  and 
mav  be  included  in  the  reimbiusement, 

(b)  Search  and  processing  costs.  (1) 
Reimbursement  of  search  and 
processing  costs  shall  cover  the  total  - 
amoimt  of  personnel  time  spent  in 
locating,  retrieving,  reproducing,  and 
preparing  financial  records  for 
shipment.  Search  and  processing  costs 
shall  not  cover  analysis  of  material  or 
legal  advice. 

(2)  If  itemized  separately,  search  and« 
processing  costs  may  incliide  the  actual 
costof  extracting  infonnation  stored  by 
computer  in  the  format  in  which  it  is 
normally  produced,  based  on  computer 
time  and  necessary  supplies;  however, 
personnel  time  for  computer  search  may 
be  paid  for  only  at  the  rates  specified  in 
Appendix  A  to  this  section. 

(c)  Reproduction  costs.  The 
reimbursement  rates  for  reproduction 
costs  for  requested  documents  are  set 
forth  in  Appendix  A  to  this  section. 
Copies  of  photographs,  films,  computer 
tapes,  and  other  materials  not  listed  in 
Appendix  A  to  this  section  are 
reimbursed  at  actual  cost. 

(d)  Transportation  costs. 
Reimbursement  for  transportation  costs 
shall  be  for  the  reasonably  necessary 
costs  directly  incurred  to  transport 
personnel  to  locate  and  retrieve  the 
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requested  infonnation,  and  to  convey 
such  material  torhe  place  of 
examination. 

App«)dlxAtoS219.3— 
Ralmburstment  Schedule 

Reproduction: 

Photocopy,  per  page .15 

Paper  copies  of  microfiche,  per 

frame  » .15 

Duplicate  microfiche,  per  miao- 

ficfae .30 

Computer  diskette 5.00 

Seuch  and  Processing: 
Qerical/Technical,  hourly  rate  ...       11.00 
Manager/Supervisory.        hourly 

rate „ 17.00 

1219.4    Exceptions. 

A  financial  institution  is  not  entitled 
to  reimbursement  imder  this  subpart  for 
costs  incurred  in  assembling  or 
providing  financial  records  or 
information  related  to: 

(a)  Security  interests,  bankruptcy 
claims,  debt  collection.  Any  financial 
records  provided  as  an  incident  to 
perfecting  a  security  interest,  proving  a 
claim  in  bankruptcy,  or  otherwise 
collecting  on  a  debt  owing  either  to  the 
financial  institution  itself  or  in  its  role 
as  a  fiduciary. 

(b)  Govertunent  loan  programs. 
Financial  records  that  are  necessary  to 
permit  the  appropriate  government 
authority  to  carry  out  its  responsibilities 
under  a  government  loan,  loan  guaranty 
or  loan  insurance  program. 

(c)  Nonidentifiaole  information. 
Financial  records  that  are  not  identified 
with  or  identifiable  as  being  derived 
from  the  financial  records  of  a  particular 
customer. 

(d)  Financial  supervisory  agencies. 
Financial  records  disclosed  to  a 
financial  supervisory  agency  in  the 
exercise  of  its  supervisory,  regulatory,  or 
monetary  functions  with  respect  to  a 
financial  institution. 

(e)  Internal  Revenue  summons. 
Financial  records  disclosed  in 
accordance  with  procedures  authorized 
by  the  Internal  Revenue  Code. 

(f)  Federally  required  reports. 
Financial  records  required  to  be 
reported  in  accordance  with  any  federal 
statute  or  rule  promulgated  thereunder. 

(g)  Government  civil  or  criminal 
litigation.  Financial  records  sought  by  a 
government  authority  imder  the  Federal 
Rules  of  Civil  or  Criminal  Procedure  or 
comparable  rules  of  other  courts  in 
connection  with  litigation  to  which  the 
government  authority  and  the  customer 
are  parties. 

(h)  Administrative  agency  subpoenas. 
Financial  records  sought  by  a 
government  authority  pursuant  to  an 
administrative  subpoena  issued  by  an 


administrative  law  judge  in  an 
adfudicatory  proceeding  subject  to  5 
U.S.C  554.  and  to  whidb  the 
govOToment  aiithority  and  the  customer 
are  parties. 

(i)  investigation  of  financial 
institution  m  its  noncustomer.  nnandal 
records  sou^t  by  a  government 
authority  in  connection  with  a  lawful 
proceeding,  investigation,  examination, 
or  inspection  directed  at  the  finpnriB) 
institution  in  possession  of  such 
records,  or  at  an  entity  that  is  not  a 
customer  as  defined  in  §  219.2. 

(j)  General  Accounting  Office 
requests.  Financial  records  sought  by 
the  General  Accounting  Office  pursuant 
to  an  authorized  proceeding, 
investigation,  examination,  or  audit 
directed  at  a  government  authority. 

(k)  Federal  Housing  Finance  Board 
requests.  Financial  records  or 
information  sought  by  the  Federal 
Housing  Finance  Board  (FHFB)  or  any 
of  the  Federal  home  loan  banks  in  the 
exercise  of  the  FHFB's  authority  to 
extend  credit  to  financial  institutions  or 
others. 

(1)  Department  of  Veterans  Affairs. 
The  disclosure  of  the  name  and  address 
of  any  customer  to  the  Department  of 
Veterans  Afiairs  where  such  disclosure 
is  necessary  to,  and  used  solely  for.  the 
proper  adniinistration  of  benefits 
programs  under  laws  administered  by 
that  Department. 

$219.5   Condlttons  for  payment 

(a)  Direct  costs.  Payment  shall  be 
made  only  for  costs  Uiat  are  both 
direcUy  incurred  and  reasonably 
necessary  to  provide  requested  material. 
Search  and  processing,  reproduction, 
and  transportation  costs  shall  be 
considercMl  separately  when 
determining  whether  the  costs  are 
reasonably  necessary. 

(b)  Compliance  with  legal  process, 
request,  or  authorization.  No  payment 
may  be  made  to  a  financial  institution 
until  it  satisfactorily  complies  with  the 
legal  process,  the  formal  vwitten  request, 
or  the  customer  authorization.  When  the 
legal  process  or  formal  written  request 
is  withdrawn,  or  the  customer 
authorization  is  r^ivoked,  or  where  the 
customer  successfully  challenges 
disclosure  to  a  grand  jury  or  government 
authority,  the  ^ancial  institution  shall 
be  reimbursed  for  the  reasonably 
necessary  costs  incurred  in  assembling 
the  requested  financial  records  prior  to 
the  time  the  financial  institution  is 
notified  of  such  event. 

(c)  Itemized  bill  or  invoice.  No 
reimbursement  is  required  imless  a 
financial  institution  submits  ian 
itemized  bill  or  invoice  specifically 


detailing  its  search  and  processing, 
reproducticm.  and  transportation  costs. 

$2194    Psynsnt  pfooodures. 

(a)  Notice  to  submit  invoice.  Promptly 
following  a  service  of  legal  process  or 
request,  the  court  or  government 
authority  shall  notify  the  financial 
institution  that  it  must  submit  an 
itemized  bill  or  invoice  in  order  to 
obtain  payment  and  shall  furnish  an 
address  for  this  purpose. 

(b)  Special  notice.  If  a  grand  jiiry  at 
government  authority  withdraws  the 
legal  process  or  formal  written  request, 
or  if  the  customer  revokes  the 
authorization,  or  if  the  legal  process  or 
request  has  been  successfully 
challenged  by  the  customer,  the  grand 
jury  or  government  authority  shall 
prompUy  notify  the  financial  institution 
of  these  facts,  and  shall  also  notify  the 
financial  institution  that  it  must  submit 
an  itemized  bill  or  invoice  in  order  to 
obtain  payment  of  costs  incurred  prior 
to  the  time  of  the  notice  to  the  financial 
institution  receives  this  notice. 

3.  Section  219.7  is  removed. 

By  order  of  the  Board  of  Govemon  of  the 
Federal  Reserve  System,  December  13, 1995. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  95-30725  Filed  12-19-95;  8:45  am] 
saajNO  cooc  8tie-ei-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrepace  Docket  No.  95-ACE-17] 

Proposed  Amendnf)ent  to  Class  E 
Airspace;  Muscatine,  IA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  Qass  E  airspace  area  at 
Muscatine  Municipal  Airport, 
Muscatine,  IA.  The  development  of  a 
new  Standard  Instnunent  Approach 
Procedure  (SLAP)  based  on  tiie  relocated 
Port  City  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME),  has 
made  the  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  additional  controlled  airspace 
for  aircraft  executing  the  SLAP  at 
Muscatine  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  January  19, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
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Tm£Bc  Opentiapa,  Branch.  ACE-63Q»    , 
Fadoral  Aviatio|i  Administiatioii, 
Dod^  No.  9S-ACE-17, 601  East  12th 
Street.  KansasOty,  Missouri  64106. 

The  official  docket  may  be  examined 
in  the  CMBce  of  the  Assistttit  Qdef 
Counsel  for  the  Centiel  Regicm  at  the 
same  address  between  9:00  a.m.  and 
3:00  pjn..  Monday  through  Friday, 
except  Federal  lolidays. 

An  infocmal  aod»t  may  also  be 
examined  durinK  normal  business  hours 
in  the  office  of  me  Manager^  Air  Traffic 
Operatioos  Bradch,  Air  Traffic  Division, 
at  the  address  Ufeted  above. 
FOR  FURTHBR  MMOMMTKNtOONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Air  Traffic  Opsiations  Branch.  ACE- 
530C  Federal  Aviation  Administration, 
601  East  12th  Street.  Kansas  Qty, 
Missouri  64106)  telephone  number 
(816)426-3408^  E^  .'^-     '» 

SUPR-EMBfTAflVlMFORMATiOM: 


Imriled 

Interested  paMes  are  invited  to 
participate  in  tUis  proposed  rulemaking 
by  submitting  sich  written  data,  views, 
or  arguments  asl  they  may  desire. 
Cmnments  that  provide  the  factual  basis 
supporting  the  fiews  and  suggestions 
presented  are  particularly  helpful  in 
developing  reaapned  regulatory 
decisions  on  th^  proposal.  Comments 
are  roecifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
ami  eneigy-ralated  aspects  of  the 
proposal.  Comaimications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Cctnmenters  wishing  the 
FAA  to  admowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postctfd  on  which  the 
following  stateifient  is  made: 
"Conments  to  Airspeed  Docket  No.  95- 
ACE-17."  The  eostcard  will  be  date/ 
time  stamped  omd  returned  to  the 
commenter.  All  communications 
received  on  or  ^fore  the  closing  date 
for  comments  Will  be  considered  before 
taking  action  oit  the  proposed  rule.  The 
propoBal  contaitoed  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  otmments  submitted  will 
be  available  for;  examination  in  the 
Rules  Docket  beth  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  nden^aking  will  be  filed  in  the 
docket 

Availability  of  NPRMs 

Any  person  inay  obtain  a  copy  of  this 
Notice  of  Proposed  Riilemaking  (NPRM) 
by  submitting  a  request  to  the  Feideral 


Aviation  Administration,  Office  of 
Public  Affidrs,  Attenti<m:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue»  SW.,  Washington.  DC  20591,  or 
by  caUing  (202)  267-3484. 
Communications  must  identify  the  ;  ' 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NP^^  should  also 
request  a  copy  of  Advisory  Circular  Na 
11-2A,  which  describes  the  procediues. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
provide  additional  controlled  airspace 
for  a  new  SIAP  based  on  the  relocated 
Port  Qty  VOR/DME  at  the  Muscatine, 
LA,  Municipal  Airport.  The  additional 
airspace  would  segregate  aircraft 
operatiI^;  under  VFR  conditions  from 
aircraft  operating  imder  IFR  procedures. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  ciroimnavigate  the 
area  or  otherwise  comply  with  IFR 
procedures.  Class  E  airspace 
designations  for  airspace  areas 
extending  upivard  fitim  700  feet  or  more 
above  the  siir&ce  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C,  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
estwlished  body  of  teclmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Snl^ects  in  14  CFR  Part  71 

Ainpace,  Incorporation  by  reference, 
Navigati(m  (air). 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 


amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part.  71  ^ 
continues  to  read  as  follows:  '•>■-*'■ 

Authority:  49  U.S.C.  106(g);  40103. 40113. 
40120;  E.0. 10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amendadl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995.  and  effective 
September  16. 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  ainpace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  ES  MiMcatiiM.  lA  (KariMd] 

Muscatine  Municipal  Aiiport,  lA 
(Lat.  4f22'00"  N..  long.  01*08'44"  W) 

Port  City  VOR/DME 

(Lat.  41»21'59"N..  long.  91"08'57"  W) 

Muscatine  NDB 
(Ut  41'>21'44"  N.,  long.  91»08'46"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surbce  witliin  a  6-mile  radius 
of  Muscatine  Municipal  Airport  and  within 
1.4  miles  each  side  of  the  067*  radial  of  the 
Port  Qty  VOR/DME  extending  from  the  6- 
mile  radius  to  7  miles  northeast  of  the  airport 
and  within  2.6  miles  each  side  of  the  256' 
bearing  from  the  Muscatine  NDB  extending 
from  the  6-mile  radius  to  7  miles  southwest 
of  the  airport. 
•        •        •         •        * 

Issued  in  Kansas  Qty.  MO,  on  November 
30,1995. 

Herman  J.  Lyom.  Jr., 

Manager,  Air  Traffic  Division.  Central  Regfon. 
[FR  Doc.  95-30923  Filed  12-19-95;  8:45  am] 
mjkM¥^  COOC  4S1S-1S-M 


14CFRPart71 

[Alrapaoe  Docket  No.  96-ACE-iq 

Proposed  Am«ndm«nt  to  Class  E 
Alrapacs;  Hastings,  NE 

AQCNCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  Class  E  ainpace  area  at 
Hastings  Municipal  Aiiport.  Hastings. 
Nebraska.  The  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  has  made  the 
proposal  necessary.  The  intended  eOact 
of  this  proposal  is  to  provide  additional 
controlled  airspace  for  aircraft  executing 
the  SIAP  at  Hastings  Municipal  Airport. 


DATES:  Comments  must  be  received  on 
or  before  January  15. 1996. 

AOONESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Operations  Branch,  ACE-530, 
Federal  Aviation  Administration, 
Docket  No.  95-ACE-16, 601  East  12th 
Street,  Kansas  Qty,  Missouri  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel  for  the  Central  R^on  at  the 
same  address  between  9:00  a.m.  and 
3KX)  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager.  Air  Traffic 
Operations  Branch.  Air  Traffic  Division, 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Air  Traffic  Opisrations  Branch,  ACX- 
530C,  Federal  Aviation  Administration, 
601  East  12th  Street.  Kansas  City, 
Missouri  64106;  telephone  number: 
(816) 426-3408. 

SUPPLEMENTARY  INFORMATKM: 

Coounents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presonted  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
reguhtory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Arrspsce  Docket  No.  95- 
ACE-16."  The  poMcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  Tlie 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
simunarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federd 
Aviation  Administration,  Office  of 
Public  Affoirs,  Attention:  Public  Inquiry 
Center.  APA-230, 800  Independence 
AvMiue.  SW.  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
ll-2Ar  which  describes  the  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 

S>rovide  additional  controlled  airspace 
or  a  new  SIAP  based  on  the  GPS  at  the 
Hastings.  Nebraska.  Municipal  Airport. 
The  additional  airspace  would  segregate 
aircraft  operating  under  VFR  conditions 
from  aircraft  operating  under  IFR 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  fiom  700  feet  or  more 
above  the  siuface  oi  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C,  dated  August  17. 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
published  subsequenUy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  mle  Will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sublects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aolfaivity:  49  U.S.C.  106(g);  40103, 40113, 
40120;  E.0. 10854,  24  FR  956S,  3  CFR,  19S9- 
1963  Camp.,  p.  389;  14  CFR  11.69. 


171.1    [An 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  efiiective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  eardi. 

*  •        •        •        • 

ACE  NE  E5  Hastings,  NE  [Reviswl] 

Hastings  Municipal  Airport,  NE 
(Lat.  40*36'16"N..  long.  98''25'39"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.7  mile 
radius  of  Hastings  Municipal  Airport  and 
within  2  miles  each  side  of  the  338°  bearing 
from  the  Hastings  Municipal  Airport 
extending  from  the  6.7-mile  radius  to  10 
miles  north  of  the  airport  and  within  2  miles 
each  side  of  the  143*  bearing  from  Hastings 
Municipal  Airport  extending  from  the  6.7- 
mile  radius  to  10  miles  southeast  of  the 
airport,  and  within  3  miles  each  side  of  the 
219"  bearing  from  Hastings  Municipal 
Airport  extending  from  the  6.7-mile  radius  to 
10  miles  southwest  of  the  airport. 

•  •         •         •         • 

Issued  in  Kansas  Qty,  MO,  on  November 
30, 1995. 

Herman  ).  Lyons,  Jr., 

Manager.  Air  Traffic  Division.  Central  Region. 

[FR  Doc.  95-30922  Filed  12-19-95;  8:45  am] 

WUMQ  coot  4eiO-13-M 


14  CFR  Part  71 

[Airspace  Docket  Na  9S-ACE-15) 

Proposed  Amondment  to  Class  E 
Airspace;  Carroll,  lA 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUtMUNY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Arthur  N.  Neu  Airport,  Carroll,  Iowa. 
The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SLAP) 
based  on  the  Global  Positioning  System 
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(GPS)  has  mad|>  the  pigposal  necessary. 
The  intoided  effect  of  this  proposal  is 
to  provide  additional  oontrolled 
airspace  for  aiitraft  executing  the  SIAP 
at  ^Jthur  N.  Nfu  Airport. 
DATES:  Ccmuneots  must  be  received  on 
or  before  Janu^  15, 1996. 
AOOMSSES:  Se<id  connnents  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Trafllc  Operati(«s  Brandi.  ACE-530. 
Fedwal  Aviation  Administration. 
Docket  No.  9S^CE-1S.  601  East  12th 
Street.  Kansas  btv.  MO  M106. 

The  official  4oa»t  may  be  examined 
in  the  Office  o^  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  ajn.  and 
3:00  p.m.,  Moiilay  through  FHday, ' 
except  Federaltholidays. 

An  informal  idocket  may  also  be 
examined  diuitig  normal  business  hours 
in  the  office  of  the  Manager,  Air  Traffic 
Operations  Branch.  Air  Traffic  Division, 
at  the  address  ^sted  above. 
FOR  FURTHER  H^ORMATION  CONTACT: 
Kathy  Randolpii.  Air  Traffic  Division, 
Air  Traffic  Opi<rations  Branch,  ACE- 
S30C.  Federal  Aviation  Administration, 
601  East  12th  Street,  Kansas  Qty, 
Missouri  6410^;  telephone  nxmiber 
(816) 426-340$. 

SUPnEMENTARi  MFORMATION: 

'-"''"'"*"**  iBTfted 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  sulmiitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  fisctual  basis 
supporting  theiviews  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  ecobomic,  environmental, 
and  energy-relsted  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  is  triplicate  to  the  address 
listed  above.  Cbmmenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
commmts  on  tiiis  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"CommeDts  to  Airspace  Docket  No.  95- 
ACE-15."  The  postcard  will  be  date/ 
time  stamped  ^d  retiirned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 


summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvaUabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Pn^osed  Rulemaking'(NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Afbirs,  Attenticm:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue,  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Commimications  must  identify  the 
notice  number  of  diis  NTOM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  shoidd  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  procedures. 

TheProposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
provide  additional  controlled  airspace 
for  a  new  SIAP  based  <m  the  GPS  at  the 
Arthur  N.  Neu  Airport.  The  additional 
airspace  would  segregate  aircraft 
operating  tmder  VFR  conditions  from 
aircraft  operating  under  IFR  procedures. 
The  area  would  be  dejected  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  circumnavigate  the 
area  or  otherwise  comply  with  IFR 
procedures.  Class  E  airspace 
designaticms  for  airspace  areas 
extending  upward  bom  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C,  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorpcffated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequenUy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
domnot  warrant  preparation  of  a      -    - 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affiact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulat(»y 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71:^4^'; 

Airspace,  Incorporation  by  nfeteaosf 
Navigation  (air).  ...'*' 

The  Proposed  Amendment  .  -  -i 

Accordingly,  pursuaiU  to  the 
authority  delegated  to  me.  the  Federal ' 
Aviation  Administratian  proposes  to   - 
amend  part  71  of  the  Fednal  Aviation 
Regulations  (14jCFR  put  71)  as  follows: 


PART71-IAMENDEDJ         ;;,i,|^:^,, 

1.  The  authority  citation  fior  part  71  - 
continues  to  read  as  follows: 

AndMftty:  49  U.S.C  106(g),  40103,40113, 
40120:  E.0. 108S4,  24  FR  9565,  3  CFR,  1959- 
1963  Camp.,  p.  389;  14  CFR  11.69. 

f71.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Ainpace 
Designations  ami  Reportins  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  ES  Carroll.  lA  [Kavisedl 

Arthur  N.  Nea  Airpot,  lA 

(Lat.  42^2'46"N.  long.  94'47'20"W) 
CanoUNDB 
(Lat.  42*02'42"N.,  long.  94''47'07"W) 
That  ainpace  extending  upward  from  700 
feet  above  (he  sur&ce  within  a  6.5-mile 
radius  of  Arthur  N.  Neu  Airport  and  within 
2.6  miles  each  side  of  the  142°  bearing  from 
the  CaiToU  NDB  extending  from  the  6.5-mile 
radius  to  7  miles  southeast  of  the  airport. 
•         •         •         •         • 

Issued  in  Kansas  City,  MO^  on  November 
30, 1995. 

Henaan  J.  Ljrons,  Jr., 

Manager,  Air  Traffic  Division.  Central  Region. 
(FR  Doc  95-30921  Filed  12-19-95;  8:45  am] 
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14CFRf>art71 

[Alrapaoa  Docket  No.  86-ACE-14 

Proposad  Amandmant  to  Clasa  E 
Airapaca;  Atlantic,  lA 

AOENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  ainpace  area  at 
Atlantic,  lA.  The  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SLAP)  based  on  the  Global 
Positioning  System  (GPS)  has  made  the 
proposal  necessary.  The  intmded  effect 
of  this  proposal  is  to  provide  additional 


controlled  airspace  for  aircraft  executing 
the  SIAP  at  Atlantic  Municipal  Airport. 

DATES:  Commraits  must  be  received  on 
or  before  January  15, 1996. 

ADDRESBCB;  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Operations  Branch.  ACE-530, 
Fedwal  Aviation  Administration, 
Docket  No.  95-ACE-14, 601  East  12th 
Street.  Kansas  Qty.  MO.  64106 

The  official  dodiet  may  be  examined 
in  the  Office  of  die  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3K)0  p.in..  Monday  through  Friday, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoius 
in  the  office  of  the  Manager,  Air  Traffic 
Operations  Branch,  Air  Traffic  Division, 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Air  Traffic  Operations  Branch,  ACE- 
530c,  Federal  Aviation  Administration, 
601  East  12th  Street,  Kansas  Qty, 
Missouri  64106;  telephone  ntimber: 
(816) 426-3408. 

SUPPLEMENTARY  MFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
ACE  14"  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  dosing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  mle.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  AH  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 


with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
PubBc  Afbirs,  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  foture  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  procedures. 

TheProposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
provide  additional  controlled  ainpace 
of  a  new  SIAP  based  on  the  GPS  at  the 
Atlantic,  LA,  Municipal  Airport.  The 
additional  ainpace  would  segregate 
aircraft  operating  under  VFR  conditions 
from  aircraft  operating  under  IFR 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
ainpace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surfece  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C,  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  ainpace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Ainpace,  Incorporation  by  reference, 
Navigation  (air). 

The  Pn^Nised  Amendment 

Accordingly,  punuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  of  part  71 
continues  to  read  as  follows: 

AuAoritjr:  49  U.S.C  106(g):  40103, 40113. 
40120.  B.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amende^ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Ainpace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  ^et  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5  Adantk,  lA  [KeviMd] 

Atlantic  Municipal  Airport,  lA 

(Lat.  41''24'26  '  N.,  long.  95*02'49"  W) 
Atlantic  NDB 
(Ut.  4f24'26"  N.,  long.  95"02'47"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.4-mile 
radius  of  Atlantic  Municipal  Airport  and 
within  4  miles  each  side  of  the  315°  bearing 
from  the  Atlantic  NDB  extending  from  the 
6.4-mile  radius  to  8.3  miles  northwest  of  the 
airport. 
•         •         •         *         • 

Issued  in  Kansas  Gty,  MO,  on  November 
30, 1995. 
Hnrmaii  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
IFR  Doc.  95-30920  Filed  12-19-95;  8:45  am] 
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14  CFR  Part  71 

(Ainpace  Docket  No.  95-ANE-61] 

Proposed  Amandmant  to  Claaa  E 
airapaca;  Worcaatar,  MA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Worcester, 
MA  (ORH).  With  the  commissioning  of 
the  Automated  Surface  Observation 
System  (ASOS)  at  the  Worcester 
Municipal  Airport,  weather  reporting  is 
now  continuously  available  at  that 


Fw^rri 
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aitport  This  aci  an  is  necessary  to 
establish  controllsd  airspace  extending 
upward  fircun  th^  sur&ce  for  aircxaft 
operatiag  undev  instnunent  flight  roles 
(IFR)  to  and  from  the  Worcester 
Municipal  Airport  during  the  times 
wdien  the  air  traffic  control  tower  is 
dosed.  I 

MTR:  Commflqts  must  be  received  on 
or  hakn  >muaiy  19. 1996. 
AOOWMCS:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Managqnent  Branch.  ANE-530, 
Federal  Aviado^  Administration. 
Docket  No.  g5-ANE-60, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-6299;  tefcphone  (617)  236-7530; 
£uc  (617)  238-7^96. 

The  official  docket  file  may  be 
-fyflfPJT'^  in  th^  Office  of  the  Assistant 
C^ef  Counsel.  New  England  Region, 
ANE-7,  Room  4JD1, 12  New  EngUnd 
Executive  Park.  jBurlington.  MA  01803- 
5299:  telephone  (617)  238-7040;  tax 
(617) 238-7055. 

An  informal  docket  may  also  be 
examined  during  nonnal  business  hours 
in  the  Air  Traffit:  Division.  Room  408, 
by  contacting  thje  Manager,  System 
Management  Branch  at  the  first  address 
listed  above. 

FOR  FUllTMniMiiOMNATION  OONTACT: 
Raymmd  Duda^  System  Managem«it 
Branch,  ANB-6|3, 12  New  En^and 
Executive  Park,  (Burlington,  MA  01803- 
5299;  talephaael(617)  238-7533.- fax 
(617)  238-7596J 


iBviiad 

Interested  patties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  asi  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  partioilarly  helpful  in 
developing  reasoned  regulatory 
decisions  aa  the  proposal.  Coinments 
are  specifically  Invited  on  the  overall 
regulatory,  economic,  environmoital, 
and  anergy-relaled  aspects  of  the 
proposal  Ccmugunications  should 
identify  the  ak^pace  docket  number  and 
*be  sutmiitted  in  triplicate  to  the  address 
listed  first  und*  AOOMMCt  above. 
Commenters  wishing  the  FAA  to 
acknowledge  rejceipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  mapie:  "Qunments  to 
Dodcet  No.  95-ANE-61."  The  postcard 
will  be  dato/tin|e  stamped  and  returned 
to  the  commenter.  All  communications 
received  on  or  before  the  dosing  date 
for  comments  wrill  be  considered  before 
taking  action  oi)  the  proposed  rule.  The 


noposal  oca^ained  in  this  notice  may 
be  dianged  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
dosing  date  for  comments.  A- report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Pnqposed  Rulonaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administratian.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230300  Independence 
Avenue,  SW,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisoiv  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulatimu  (14  CFR  part  71)  to 
estebli^  a  Class  E  sui^hce  area  at  the 
Worcester  Munidpal  Airport, 
Worcester.  MA  (ORH).  Since  the  air 
traffic  control  tower  (ATCT)  at 
Worcester  does  not  operate 
continuously,  aircraft  operating  under 
instrument  flight  rules  (IFR)  to  and  from 
Worcester  would  not  have  had  the 
benefit  of  Mreather  reporte  from  the 
airport  during  the  times  whaa  the  tower 
is  closed.  The  lack  of  continuous 
weather  reporting  also  required  that  the 
controlled  airspace  for  Worcester  could 
not  extend  to  the  surface.  Recently, 
however,  an  Automated  Surface 
Observation  System  (ASOS)  has  been 
commissioned  at  Worcester,  making 
weather  reporting  now  available 
continuously.  As  result,  this  action  is 
necessary  to  estebUsh  controlled 
airspace  extending  from  the  surface  for 
those  aircraft  operating  to  and  from 
Worcester  under  IFR  during  the  times 
when  the  ATCT  is  dosed.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  the  surface  of 
the  earth  in  the  vicinity  of  airports  are 
published  in  paragraph  6002  of  FAA 
Ordo-  7400.9C,  dated  August  17. 1995, 
and  effective  September  16, 1995,  wdiich 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this-Order. 

The  FAA  has  determined  that  these 
(noposed  regulations  only  involve  an 
established  body  of  technical 


regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Thoefore  these  proposed  regulations— 

(1)  are  not  "significant  regulatory 
actions"  under  Executive  Order  12866; 

(2)  are  not  "significant  rules"  under 
DOT  Regulatory  Polides  and  Procedures 
(44  FR 11034;  February  26, 1979);  and 

(3)  do  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  these  routine 
mattms  will  only  affiid  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  these  ptopoaed  rules  will 
not  have  significant  economic  impact  on 

.a  substantiid  number  of  small  entities 
under  the  criteria  of  the  Regidatoiy 
Flexibility  Act. 

List  of  Sid^ects  In  14  CFR  Part  71 

Airspace,  Incorporation  by  refarence. 
Navigt^on  (air). 

The  Proposed  Amendment 

Accordingly,  punuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART71— [Am«nd«dl 

1.  The  audiority  dtation  for  part  71 
continues  to  read  as  follows: 

AuOority:  49  U.SjC.  106(g),  40103, 40113, 
40120:  E.0. 10854, 24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1994,  and  effective 
SeptembOT  16, 1995,  is  amended  as 
follows: 


Subpart 


EAirapacd 


Paragnph  6002    Qasa  E  turf  ace  anas 
extendbig  upward  from  the  surface  of  the 
earth. 


ANBMAB2Wa 


r,  MA  [New] 


Worcester  Municipal  Airport,  MA 
(Lrt.  42*16'02"  N,  long.  71»52'32"  W) 
That  airspace  extending  upward  bom  the 
surfeoe  within  a  4.2-nule  radius  of  Worcester 
Municipal  Airport.  This  Class  B  airspace  aiea 
is  eSsctive  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Ainnen.  The  eSective  dates  and  times  will 
thereafter  by  continuously  published  in  the 
Airport/Fadllty  Dizectoiy. 


Issued  in  Burlington,  MA,  on  Oecember  13, 
1995. 

}ahaJ.Bey«e,)r.. 

Acting  Manager,  An-  Traffic  Division,  New 
En^and  Region. 

(FR  Doc.  95-30917  Filed  12-19-95;  8:45  am] 
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SECURmES  AND  EXCHANGE 
C0MM8S10N 

17CFRPmt240 

[HaiisBi  Ng  34-36680,  International  aeriea 
niliasi  Me.  900.  FHe  Ma  87«84->^  r  >  v> 

RIM3296-AQ68 

Exemption  of  the  SecurttiM  of  the 
Federative  Republic  of  Brazil,  the 
Republic  of  Argentina,  and  the 
RefMiUic  of  Venezuela  Under  the 
Secttrttiea  Exchange  Act  of  1934  for 
Purpoaaa  of  Trading  Futures  Contracts 
on  Those  SeQMrities 

agency;  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule  amendment  and 

solidtation  of  public  comments. 

SUMMARY:  The  Commission  proposes  for 
comment  an  amendment  to  Rule  3al2- 
8  ("Riile")  that  would  designate  debt 
obligations  issued  by  the  Federative 
Republic  of  Brazil  ("BrazH"),  the 
Republic  of  Argentina  ("Argentina"), 
and  the  Republic  of  Venezuela 
("Venezuela")  (collectively  the 
"Proposed  Coimtries")  as  "exempted 
securities"  for  the  purpose  of  marketing 
and  trading  of  futures  contracts  on  those 
securities  in  the  United  States.  The 
amendment  is  intended  to  permit 
futures  trading  on  the  sovereign  debt  of 
the  Proposed  Cotmtries.  This  change  is 
not  intended  to  have  any  substantive 
effect  on  the  operation  of  the  Rule. 
DATES:  Comments  should  be  submitted 
by  January  19, 1996. 
ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
AU  comments  should  refer  to  File  No. 
S7-34-95,  and  will  be  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Referenoe  Room, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 

FOR  RmTHER  INFORMATION  CONTACT: 
James  T.  McHale,  Attorney,  Office  of 
Market  Supervision  ("OMS"),  Division 
of  Market  Regulation  ("Division"), 
Securities  and  Exchange  Commission 
(Mail  Stop  5-1),  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549,  at  202/942- 
0190. 


SUPPLEMENTARY  INFORMATKM: 
L  Introduction 

Under  the  Commodity  Exchange  Act 
("CEA"),  it  is  unlawful  to  trade  a  futiu«s 
contract  on  any  individual  secvuity 
unless  the  security  in  question  is  an 
exempted  security  (otbw  than  a 
mimidpal  security)  under  the  Securities 
Act  of  1933  ("Securities  Act")  or  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").  Debt  obligaticms  of 
foreign  governments  are  not  exempted 
securities  under  either  of  these  statutes. 
The  Seciujties  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
however,  has  adopted  Rule  3al2-6 
under  the  Exchange  Act  to  designate 
debt  obligations  issued  by  certain 
forragn  governments  as  exempted  * 
securities  imder  the  Exchange  Act  solely 
for  the  purpose  of  marketing  and  trading 
futures  contracts  on  those  securities  in 
the  United  States.  As  amended,  the 
foreign  governments  cunentiy 
designated  in  the  Rule  are  Great  Britain, 
Canada,  Japan,  Australia,  France,  New 
Zealand,  Austria,  Denmark,  Finland, 
The  Netherlands,  Switzerland, 
Germany,  the  Republic  of  Ireland,  Italy, 
Spain,  and  Mexico  (the  "Designated 
Foreign  Governments").  As  a  result, 
fot\ues  contracts  on  the  debt  obligations 
of  these  countries  may  be  sold  in  the 
United  States,  as  long  as  the  other  terms 
of  the  Rule  are  satisfied. 

The  Commission  today  is  soliciting 
comments  on  a  proposal  to  amend  Rule 
3al2-6  (17  CFR  240.3al2-8)  to  add  the 
debt  obligations  of  Brazil,  Argentina, 
and  Venezuela  to  the  list  of  Designated 
Foreign  Government  securities  that  are 
exempted  by  Rule  3al2-8.  To  qualify  for 
the  exemption,  futures  contracts  on  debt 
obligations  of  the  Proposed  Countries 
would  have  to  meet  all  the  other 
existing  requirements  of  the  Rule. 

n.  Background 

Rule  3al2-8  was  adopted  in  1984 ' 
purauant  to  the  exemptive  authority  in 
Section  3(a)(12)  of  the  Exchange  Act  in 
order  to  provide  a  limited  exception 
from  the  CEA's  prohibition  on  fut\ires 
overlying  individual  seciuities.^  As 


■  See  Securitim  Exchange  Act  Relaaae  Nos.  20708 
("Original  Adopting  Releaae")  (March  2,  1984).  49 
FR  8595  (March  8. 1984)  and  19811  ("Original 
Proposing  Releaae")  (May  25. 1983).  48  FR  24725 
Oune  2. 1983). 

'  In  approving  the  Future*  Trading  Act  of  1982, 
Congress  expressed  it*  understanding  that  neither 
the  SEC  nor  the  Commodity  Futures  Trading 
Commission  ("CFTC")  had  intended  to  bar  the  sale 
of  future*  on  debt  obligations  of  the  United 
Kingdom  of  Great  Britain  and  Northern  Ireland  to 
U.S.  person*,  and  its  expectation  that 
adminiatrative  action  would  be  taken  to  allow  the 
sale  of  such  futures  contracts  in  the  United  States. 
See  Original  Proposing  Release,  supra  note  1,  48  FR 
at  24725  (citing  128  Cong.  Rec.  H7492  (daily  wL 


originally  adopted,  the  Rule  provided 
that  the  debt  obligations  of  Great  Britain 
and  Canada  would  be  deemed  to  be 
exempted  securities,  solely  for  the 
purpose  of  permitting  the  offer,  sale, 
and  confirmation  of  "qualifying  foreign 
futures  contracts"  on  such  securities. 
The  securities  in  question  were  not 
eligible  for  the  exemption  if  they  were 
registered  imder  the  Securities  Act  or 
were  the  subject  of  any  American 
depositary  receipt  so  registered.  A 
futures  contract  on  such  a  debt 
obligation  is  deemed  under  the  Rule  to 
be  a  "qualifying  foreign  futures 
contract"  if  the  contract  is  deliverable 
outside  the  United  States  and  is  traded 
on  a  board  of  trade.^ 

The  conditions  imposed  by  the  Rule 
were  intended  to  fadlitate  the  trading  of 
futures  contracts  on  foreign  government 
securities  in  the  United  States  while 
requiring  offerings  of  foreign 
government  securities  to  comply  with 
the  federal  securities  laws.  Accordingly, 
the  conditions  set  forth  in  the  Rule  were 
designed  to  ensure  that,  absent 
registration,  a  domestic  market  in 
unregistered  foreign  government 
securities  would  not  develop,  and  that 
markets  for  futures  on  these  instruments 
would  not  be  used  to  avoid  the 
securities  law  registration  requirements. 
In  particular,  the  Rule  was  intended  to 
ensure  that  futures  on  exempted 
sovereign  debt  did  not  operate  as  a 
surrogate  means  of  trading  the 
unregistered  debt. 

Subsequently,  the  Commission 
amended  the  Rule  to  include  the  debt 
securities  issued  by  Japan,  Australia, 
France,  New  Zealand,  Austria, 
Denmarii,  Finland,  the  Netherlands, 
Switzerland,  Germany,  Ireland,  Italy, 
Spain,  and,  most  recently,  Mexico.^ 


September  23, 1982)  (statements  of  Representatives 
Daschle  and  Wirth)). 

>  A*  originally  adopted,  the  Rule  required  that  the 
board  of  trade  be  located  in  the  country  that  issued 
the  underlying  securities.  This  requirement  was 
eliminated  in  1987.  See  Securities  Exchange  Act 
Release  No.  24209  (March  12, 1987),  52  FR  8875 
(March  20,  1987). 

*As  originally  adopted,  the  Rule  applied  only  to 
British  and  Canadian  government  securities.  See 
Original  Adopting  Release,  supra  note  1.  In  1986, 
the  Rule  was  amended  to  include  Japanese 
government  securities.  See  Securities  Exchange  Act 
Release  No.  23423  July  11. 1986).  51  FR  25996 
(July  18, 1986).  In  1987,  the  Rule  was  amended  to 
include  debt  securities  issued  by  Australia,  Franca 
and  New  Zealand.  .See  Securities  Exchange  Act 
Release  No.  25072  (October  29,  1967).  52  FR  42277 
(November  4,  1987).  In  1988,  the  Rule  was  amended 
to  include  debt  securities  issued  by  Austria. 
Denmark,  Finland,  the  Netherlands,  Switzerland, 
and  West  Germany.  See  Securities  Exchange  Act 
Ralea«e  No.  26217  (October  26,  1988).  S3  FR  43860 
(October  31,  1988).  In  1992  the  Rule  wa*  again 
amended  to  (1)  include  debt  securities  offered  by 
the  Republic  of  Ireland  and  Italy,  (2)  change  the 
cojintiy  designation  of  "Wast  Germany"  to  the 

Continued 
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m. 

The  CSilcago  f^ercantile  Exchange 
("CME")  has  proposed  that  the 
Commissiaa  am«id  Riile  3al2-8  to 
include  the  sove^gn  debt  of  the 

les.^  The  CME  intends 
to  develop  a  fiitwes  contract  maiket  in 
Brady  bonds  issued  by  the  Proposed 
Countries.'  Brady  bonds  are  issiied 
pursuant  to  the  Brady  plan  wh«:h 
allows  developing  countries  to 
restructure  their  pmunerdal  bank  debt 
by  issuing  kmg^erm  dollar 
(^nominated  bo$ds.''  The  Qmunission 
understands  thatt  Bndj  bonds  issued  by 
the  Proposed  Countries  are  currently 
traded  prinuoily^  the  over-dieHxmnter 
market  in  the  United  States. 

Under  the  jnofosed  amendment,  the 
existing  conrntiais  set  forth  in  the  Rule 
(i.e.,  that  the  undsriying  securities  not 
be  registered  in  die  United  States,*  the 
futures  contracts!  require  delivery 


'TedHsi  RapobUc  of  pwmaay."  and  (3)  Nplao*  all 
r«fcwnc»»to  th*  infa^nal  naniM  of  Um  countriM 
Hitid  in  tbt  Rula  witk  mteancM  to  tiMir  ofiictel 
namM.  Sm  SacuritM  Bxchansa  Ad  RaiMM  Na 
30166  (Mauaiy  S.  19^).  S7  Fit  137S  Qanuary  14. 
19e2).  In  1994.  tfasRiMa  «*M  anwndad  to  indnde 
dabt  aacuritiaa  iatuMt  by  tba  Kingdootof  Spain.  Sw 
SwuMaa  BM^ai^a  Actitolaaaa  No.  34908  (October 
27, 1994).  S9  nt  MSB  (Nofwnbar  Z.  1994).  Finally, 
ttaa  Sttla  tnvamandiil  to  ioduda  tba  dabt  aacwitiaa 
of  Mndcou  Saa  SacHrWaa  Exdianga  Act  Raiaata  Na 
36530  (Novambar  30^1995).  60  FRS2323 
(Dacambw  6. 1999)  (IMexico  Adapting  Ralaaaa"). 

>  Sto  Latlar  frwn  Wtiliam  ).  Bradaky.  Pmidant 
and  Chiaf  Exacutiv*  OfBcar.  CME.  to  Aitliur  Lavitt. 
Jr.,  Chainnaa,  Conuafaaion.  datad^tovambar  10. 
199S('-CIApatitionf>. 

*'n»  markating  an(L trading  of  faraign  ftituraa 
conttaclB  is  subfact  t4  ragulation  by  tba  CFTC  In 
particular,  Saction4>|  of  thaCEAauaioriMatlie 
CFTC  to  ragulata  ttaa  bflar  and  Mia  of  lotaign 
futuraa  contiacti  to  l|.S.  taaidant*.  and  Kula  9  (17 
CFR  30.9),  pnmu]ga|*d  under  Section  2(i)(lHA)  of 
the  CBA.  i«  intended  to  prohibit  fraud  in  coonection 
with  the  ofhrand  tafc  «k  bituraa  contract*  exacuted 
on  ineign  wchangai^  Additional  Tulaa  promulgated 
under  2(a)(1)(A)  of  tip  CBA  govern  the  domaatic 
oflar  and  Mle  of  futulee  and  option*  contract* 
traded  oo  foMign  bo^ds  of  trade.  Theee  rules 
requira.  anwog  otharjthing*.  that  the  domeetic  ofCer 
and  (ale  of  faraign  figure*  be  effected  thwugb  the 
CFTC  re^atcant*  or  through  entitiea  tut^act  to  a 
foreign  regulatory  frainewoA  comparable  to  that 
governing  dmnestic  ihtnre*  trading.  See  17  CFR 
30.3,  30.4.  and  30.5  (^991). 

^  There  are  aeveral  type*  of  Brady  bond*,  but  "Par 
Brady*"  and  "Oiacoimt  Brady*"  repteaent  the  great 
naiority  of  laaue*  in  ihe  Brady  hood  market  In 
ganaral,  both  Par  Bra^3rs  and  Discount  Brady*  are 
aecured  a*  to  prindpSl  at  maturity  by  U.S.  Traaaury 
sero-ooupon  bond*.  Additionally,  usually  12  to  18 
month*  of  intereat  payment*  are  also  secured  in  the 
form  of  a  caah  collatSml  account,  which  is 
maintained  to  pay  iolaNst  in  the  event  that  the 
(ovaieign  debtor  miapa*  an  interest  payment 

■The  Commi**ion note*  that  while  no  Brady 
bond*  of  Propoeed  Countries  have  been  registered 
in  the  United  Statee.  certain  sovereign  debt  issues 
of  Argentina  and  Veoazuela  have  been  so  registered. 
The  trading  of  hituita  on  U.S-registered  debt 
securities  of  Argentiaa  and  Venezuela  would  not  be 
exempted  under  Rule  3a\2S  from  the  CEA's 
general  prohibition  (in  future*  overlying  individual 
•ecuritiea. 


outside  the  United  States,'  and  the 
contracts  be  traded  on  a  board  of  trade) 
would  continue  to  apply. 

In  determining  whether  to  ammd  the 
Rule  to  add  new  countries,  the 
Commission  has  considered  whether 
there  is  an  active  and  liquid  secondary 
trading  market  in  the  particular 
sovereign  debt.  There  appean  to  be  ui 
active  and  liquid  maiket  in  the  debt 
instruments  of  the  Proposed  Countries. 
According  to  the  CME,  as  of  December 
31, 1993,  the  total  public  and  publicly 
guaranteed  debt  '<>  of  Brazil,  Argentina, 
and  Venezuela  was  apprt»dmately 
US$86  billion.  US$55  billion,  and 
US$74  billion,  respectively.  >>  Moreover, 
the  cash  market  for  Brady  Ixmds  issued 
by  the  Proposed  Countries  evidsnces 
relatively  active  trading.  Based  on  data 
provided  by  the  CME.  Ihe  total  1994 
trading  volume  in  die  Brady  bonds  of 
Brazil,  Argentina,  and  Venezuela  was 
approximately  US$371  billion,  US$360 
billion,  and  US$320  biUion. 
respectively.  ■' 

In  light  of  the  above  data,  the 
(Donunissian  believes  preliminarily  that 
the  debt  obligations  of  the  Proposed 
Countries  should  be  subject  to  the  sune 
regulatory  treatment  imder  die  Rule  as 
the  dski  obligations  of  the  Designated 
Foreign  Governments.  Moreover,  the 
trading  of  futures  on  the  sovereign  debt 
of  Brazil,  Argentina,  and  Venezuela 
should  provide  U.S.  investors  with  a 
vehicle  for  hedging  the  risks  involved  in 
the  trading  of  the  underlymg  sovereign 
debt  of  the  Proposed  Countries. 

In  addititm,  the  Commission 
preliminarily  believes  that  the  proposed 
amendment  ofEere  potential  benefits  for 
U.S.  investore.  If  adopted,  the  ivoposed 
amendment  wotild  alltiw  U.S.  boards  of 
trade  to  offer  in  the  United  States,  and 
U.S.  investors  to  trade,  a  greater  range 


*The  CME'*  proposed  future*  contract*  will  be 
cesh-settled  [i.e.,  settlement  of  the  future*  contracts 
will  not  entail  delivery  of  the  underl3ring 
aecurities).  The  Commission  has  recognized  that  a 
cash-settled  futures  contract  is  consistent  with  the 
requirement  of  the  Rule  that  delivery  muat  be  made 
outside  the  United  State*.  See  Socuritiee  Exchange 
Act  Release  No.  2S072  (October  29, 1967),  52  FR 
42277  (November  4. 1987). 

'0  Public  debt  is  an  external  obligation  of  a  public 
debtor,  including  the  national  government,  a 
political  subdivision  (or  any  agency  of  either]  and 
autonomous  public  bodies.  Publicly  guaranteed 
debt  is  an  external  obligation  of  a  private  debtor 
that  is  guaranteed  for  repeyment  by  a  public  entity. 

'  ■  See  Letter  from  Carl  A.  Royal,  Senior  Vice 
President  and  Special  Counsel.  CME.  to  )amea  T.  . 
McHale,  Attorney,  OMS.  Division,  Commiaaion, 
dated  Novemlwr  30. 1995  (citing  the  World  Bank's 
1995  World  Debt  Tables  as  the  source  for  this 
information)  ("November  30  letter"). 

<2  See  November  30  letter,  supm  note  11.  A* 
mentioned  earlier,  the  Commission  recently 
amended  the  Rule  to  include  the  debt  securities  of 
Mexico.  The  total  1994  trading  volume  in  Mexican 
Brady  bonds  was  approximately  US$282.3  billion. 
See  Mexico  Adopting  Release,  supra  note  4. 


of  futures  ooatracts  on  foreign 
government  debt obligations.  The 
Commission  does  not  anticipate  that  the 
proposed  amendment  would  result  in 
any  direc:t  cost  for  U.S.  investore  or 
othere.  The  proposed  amendment  would 
impose  no  reowdkeeping  or  compliance 
burdens,  and  merely  would  provide  a 
limited  purpose  exemption  under  the 
federal  seciuities  laws.  The  restrictions 
imposed  under  the  proposed 
amendment  are  identical  to  the 
restrictions  currently  imposed  under  the 
terms  of  the  Rule  and  are  designed  to 
(HOtect  U.S.  investors. 

Section  23(a)(2)  of  the  Exchange  Act^ ' 
requires  the  Commission  in  amending 
rules  to  consider  potential  impact  on 
competition.  Becnise  the  proposal  is 
intended  to  expand  the  range  of 
financial  products  available  in  the 
United  States,  the  Commission 
preliminarily  believes  that  the  proposed 
amendment  to  the  Rule  will  not  impose 
any  harden  on  competition  not 
necessary  m  appropriate  in'  furtherance 
of  the  purposes  of  ue  Exchange  Act 

IV.  Request  for  Csmments 

The  Commission  series  comments  on  , 
the  desirability  of  designating  the  debt 
securities  of  the  Proposed  Countries  as 
exempted  securities  under  Rule  Sal  2-8. 
Comments  should  address  whether  the 
trading  or  o&er  characteristics  of  the 
Proposed  Countries'  debt  warrant  an 
exemption  for  purposes  of  futures 
trading.  Commentaton  may  wish  to 
discuss  whether  there  ore  any  legal  or 
pohcy  reasons  for  distinguishing 
between  the  Proposed  Coxmtriesand  the 
Designated  Foreign  Governments  for 
purposes  of  the  Rule.  The  Commission 
also  solicits  comments  on  the  costs  and 
benefits  of  the  proposed  amendment  to 
Rule  3al2-8.  Spedfically,  the 
Commission  requests  fcommentatora  to 
address  whether  the  proposed 
amendment  would  generate  the 
anticipated  benefits,  or  impose  any  costs 
on  U.S.  investors  or  othen.  Finally,  the 
Commission  seeks  comment  on  the 
general  applicaticm  and  operation  of  the 
Rule  given  the  increased  globalization  of 
the  securities  markets  since  the  Rule 
was  adopted. 

V.  Regulatory  Flexibili^  Act 
Certification  :^"r!>  j^^-_. 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
§  605(b),  the  Chairman  of  the 
Commission  has  certified  that  the 
amendment  proposed  herein  would  not, 
if  adopted,  have  a  significant  economic 
impact  pn  a  substantial  number  of  small 
entities.  This  certification,  including  the 
reasons  therefor,  is  attached  to  this 
release  as  Appendix' A. 


VL  SUtutory  Basis 

The  amendment  to  Rule  3al2-8  is 
being  proposed  pursuant  to  15  U.S.C. 
§§  78a  et  seq.,  particularly  Sections 
3(a)(12)  and  23(a),  15  U.S.C. 
$§78c(a)(12)and78w(a). 

List  of  Subfects  ia  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Vn.  Jext  of  the  Proposed  Amendment 

-  For  the  reasons  set  forth  in  the 
preamble,  the  Commission  is  proposing 
to  amend  Part  240  of  Chapter  n,  Title  17 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  240-«IEflERAL  RULES  AND 
REQULATI0N8,  SECURITIES 
EXCHANQE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

AudMiity:  15  U.S.C  77c.  77d,  77g.  77j. 
778.  77eee,  77ggK,  77nim,  77S8S,  77ttt.  78c. 
78d,  78i,  78),  781.  78m,  78n,  78o,  78p,  78q, 
78s,  78w,  78x,  TS/Ad).  79q,  79t,  80a-20, 868- 
23, 80e-29, 80a-37, 80b-3, 80b-4  and  80b- 
11,  luiless  othowiae  noted. 


2.  Section  240.3al2-8  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a)(l)(xv),  removing  the 
"period"  at  the  end  of  paragraph 
(a)(l)(xvi)  and  adding  ";  or"  in  its  place, 
and  adding  paragraph  (a)(l)(xvii), 
paragraph  (a)(l)(xviii).  and  paragraph 
(a)(l)(xix)  to  read  as  follows: 

f  240.3al2-8  Exemption  for  designated 
foteign  govemnient  securities  for  pufpoaes 
of  futures  trading. 

(a)*** 

(1)  '  •  • 

(xvii)  the  Federative  Repid)lic  of 
Brazil; 

(xviii)  the  Republic  of  Argentina:  or 

(xix)  the  Republic  of  Venezuela. 
•        •        •        •        * 

By  the  Commission. 
Dated:  December  13, 1995. 
lonatluui  G.  Katz, 

Secretary. 

Note:  Appendix  A  to  the  Preamble  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Am>endix  A— Regulatory  Flexfl>iUty 
Act  Certification 

1,  Arthur  Levitt,  Jr.,  Chairman  of  the 
Securities  and  Exchange  Commission,  hereby 
certify,  pursuant  to  5  U.S.C.  605(b),  that  the 
proposed  amendment  to  Rule  3al2-8 
("Rule")  under  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act")  set  forth  in 
Securities  Exchange  Act  Release  No.  36580, 
which  would  define  government  debt 
securities  of  Brazil,  Argentina  and  Venezuela 
(collectively  the  "Proposed  Countries")  as 
exempted  securities  tmder  the  Exchange  Act 


for  the  purpose  of  trading  futures  on  such 
securities,  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  for  the  following  reasons.  First, 
the  proposed  amendment  imposes  no  record- 
keeping or  compliance  burden  in  itself  and 
merely  allows,  in  effect,  the  maiketing  and 
trading  in  the  United  States  of  futures 
contracts  overlying  tlie  government  debt 
securities  of  the  Propoeed  Countries.  Second, 
because  futures  contracts  on  the  sixteen 
countries  whose  debt  obligations  are 
designated  as  "exempted  securities"  tinder 
the  Rule,  which  already  can  be  traded«nd 
marketed  in  the  U.S.,  still  will  be  eligible  for 
trading  tmder  the  proposed  amendment,  the 
proposal  will  not  affect  any  entity  currently 
engaged  in  trading  such  futures  contracts. 
Third,  because  the  level  of  interest  presently 
evident  in  tliis  country  in  the  futures  trading 
covered  by  the  proposed  rule  amendment  is 
modest  and  those  primarily  interested  are 
large,  institutional  investors,  neither  the 
availability  nor  the  unavailability  of  tliese 
futuves  products  will  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities,  as  that  term  is  defined  for 
broker-dealers  in  27  CFR  240.0-10  and  to  the 
extent  that  it  is  defined  for  futures  market 
participants  in  the  Commodity  Futures 
Trading  Commission's  "Policy  Statement  and 
Establishment  of  Definitions  of  'Small 
Entities'  for  Purposes  of  the  Regulatory 
Flexibility  Act."' 
Dated:  December  13, 1995. 

Arthur  Levitt,  Jr., 

Chairman. 

(FR  Doc.  95-30662  Piled  12-19-95;  8:45  am) 
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DEPARTMEIfr  OF  STATE 

22  CFR  Part  88 

Buroau  of  Economic  and  Businoss 
Affairs;  Foreign  Prohibitions  on 
Longshore  Work  by  U.S.  Nationals 

[Put>Hc  Notice  No.  2314] 
agency:  Department  of  State. 
ACTKXi:  Proposed  rule;  extension  of 
Comment  Period. 

SUMMARY:  On  November  24, 1995,  the 
Department  of  State  issued  a  proposed 
rulemaking  regarding  longshore  work  by 
foreign  nationals  in  U.S.  ports  and 
waters.  In  response  to  requests  from 
several  interested  parties,  the 
Department  is  extending  the  deadline 
for  comments  by  30  days,  from 
December  26, 1995  to  January  26, 1996. 
DATES:  Interested  parties  are  invited  to 
submit  comments  in  triplicate  no  later 
than  January  26. 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  Maritime  and  Land 
Transport  (EB/TRA/MA),  Room  5828. 


■  45  FR  18618  (AprU  30. 1982). 


Department  of  State,  Washington.  D.C 
20520-5816. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Miller,  Office  of  Maritime 
and  Land  Transport,  Department  of 
State,  (202)  647-6961. 
SUPPLEMENTARY  MFORMATION:  On 
November  24, 1995,  the  Department  of 
State  issued  a  proposed  rulemaking  (60 
FR  58026)  updating  the  list  of  longshore 
work  by  particular  activity,  of  countries 
where  performance  of  such  a  particular 
activity  by  crewmembers  aboard  United 
States  vessels  is  prohibited  by  law, 
regulation,  or  in  practice  in  the  coimtry. 
The  crews  of  ships  registered  in  or 
owned  by  nationals  of  the  ooimtries  on 
the  list  may  not  perform  the  activities 
enimierated  on  the  list.  Citing  the  need 
for  more  time  to  assess  the  full  effects 
of  the  proposed  rule,  a  number  of 
parties  have  requested  an  extension  of 
the  comment  period.  Consequently,  the 
Department  will  extend  the  deadline  by 
30  days,  from  December  26. 1995  to 
January  26. 1996. 

(8  U.S.C.  1288,  Pub.  L.  010-649. 104  Stat 
4878) 

Dated:  December  14. 1995. 
DuuelK-TarnUo. 

Assistant  Secretary,  Economic  and  Business 
Affairs,  Department  of  State. 

(FR  Doc.  95-30879  Filed  12-19-95;  8:45  am] 

MLUNO  COOf  4710-S7-M 


DEPARTMENT  OF  LABOR 

Mine  Safsty  and  Haalth  Administration 

30  CFR  Parts  18  and  75 

RIN  1210-AA65 

Requirements  for  Approval  of  Flame- 
Resistant  Conveyor  Belts 

AGENCY:  Mine  Safety  and  Health 
Administration,  L,abor. 
ACTION:  Proposed  Rule;  extension  of 
comment  period. 

SUMMARY:  In  response  to  requests  from 
the  mining  community  for  additional 
time  in  which  to  prepare  comments,  the 
Mine  Safety  and  Health  Administration 
(MSHA)  is  extending  the  period  for 
public  comment  on  its  proposed  rule 
addressing  the  requirements  for 
approval  of  flame-resistant  conveyor 
belts  to  be  used  in  undergroimd  mines. 
DATES:  Written  comments  must  be 
received  on  or  before  February  5,  1996. 
ADDRESSES:  Send  comments  to  the 
Office  of  Standards.  Regulations,  and 
Variances,  MSHA,  Room  631.  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203. 
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Commanten  an  encxjungad  to  submit 
comments  cm  a  computer  disk  along 
with  a  hard  cc^y{ 

FOR  fUfmCfl  MFOMUTION  CONTACT. 
Patricia  W.  Silvej.  Director,  Office  xtf 
Standards,  RegulStions,  and  Variances, 
703-235-19ia    I 
SUPPLGMBfTARY  IfPOmMTiaN:  On 
October  31, 1995JMSHA  published  a 
document  in  the  Federal  RagMer  (60 
FR  55353)  announcing  the  reopening  of 
the  nitomaking  record  on  its  proposed 
standard  lor  flam^-tesistant  conveyor 
belts  used  in  underground  mines. 
Comment  period  vn»  scheduled  to  cloee 
on  Deoan^wr  15.  |99S.  By  this 
document,  the  Agency  is  extending  the 
comment  period  to  February  5, 1996. 
All  intereMed  parties  are  encouraged  to 
submit  conunenta  prior  to  that  date. 

Dated:  December  tS,  1995. 

J.DavMMcAlMr.  \ 

Astistant  Secretary  tor  Mine  Safety  aad 
Health. 

(FR  Doc.  95-30990  tiled  12-15-95;  4KM  pm] 
Minn  coot  4S10-4S-I* 


DEPARTMENT  Of  THE  INTERIOR 


30CfRPart206  i 
RtNIOIO^OM 

Valuation  of  OH  Rom  FadariTand 
Indian  Laaaaa 

AGENCY:  MineralsiManagement  Service 

(MMS),  Interior,   j 

ACTION:  Advance  aotice  of  proposed 

rulemaking. 

SUMMARY:  In  response  to  changes  in  the 
oil  and  gas  industry  and  the 
marketplace,  the  Hflinaals  Managanoit 
Service  (MMS)  is  considering  amending 
its  regulations  regarding  the  valuation  of 
crude  oil  produced  from  or  allocated  to 
Federal  and  Indiaa  leases. 

Most  Federal  an|d  Indian  leases 
provide  that  the  vtlue  of  production  for 
royalty  purposes  be  determined  by  the 
Secretary.  This  notice  is  intended  to 
solicit  comments  9n  new  methodologies 
to  establish  the  royalty  value  of  oil 
produced  from  Federal  and  Indian 
leases.  KMS  spec^cally  seeks 
comments  on  the  fise  of  crude  oil  posted 
prices  as  a  means  to  value  oil  not  sold 
imder  arm's-lengtk  conditions,  and  the 
meaning  and  application  of  the  term 
"significant  quantities". 
DATES:  Comments  imust  be  received  on 
or  before  March  19. 1996. 
ADDRESSES:  Written  comments, 
suggestions,  or  objections  regarding 
valuation  issues  should  be  mailed  to  the 


Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Procedures  Staff,  Denver  Fedwal  Center. 
Building  85.. P.O.  Box  25165,  Mail  Stop 
3101.  Denve^,  Colorado  80225-0165. 
Attrndcm:  David  S.  Guzy,  telephone 
(303)  231-3^2,  bx  (303)  231-3104. 

FOR  niRTHER  MFORMATKM  CONTACT: 
David  S.  Guzy.  Chief.  Rules  and 
Procedures  Staff,  MMS  Royalty 
Management  Program,  at  telephone 
(303)  231-^32,  £bx  (303)  231-3491,  e- 
mail  David_GuzyOBmtp.mms.gov. 

SUPPLEMBfTARY  INFORMATION: 


LBackgrotmd 

All  Federal  and  Indian  oil  and  gas 
leases  contain  provisions  for  the 
determination  of  ro3nilty  obligations. 

Most  of  these  Federal  and  bidian 
leases  reserve  to  the  Secretary 
considerable  discretion  in  determining 
value  for  royalty  purposes.  This 
Advance  Notice  of  Proposed 
Rulemaking  is  intended  to  solicit 
comments  on  new  methodologies  to 
establish  value  fw  crude  oil  production 
from  Federal  and  Indian  leases. 
Comments  received  in  response  to  this 
Advance  Notice  will  be  considered  in 
the  development  of  a  proposed 
rulemaking  that  MMS  will  publish  in 
the  Federal  Register. 

In  conjimction  with  the  lease  terms, 
the  valuation  of  oil  production  from 
Federal  and  Indian  leases  is  subject  to 
the  regulations  at  30  CFR  Part  206, 
Subpart  C— Federal  and  Indian  Oil.  The 
present  regulations  govern  the  valuation 
of  production  from  both  Federal  and 
Indian  (Tribal  and  allotted)  leases 
(except  leases  on  the  Osage  Indian 
Reservation,  Oklahoma).  MMS  believes 
it  could  provide  an  improved  regulatory 
framework  in  which  lease  terms  could 
be  strictly  enforced  while  requiring  little 
or  no  extra  information  from  lessees. 

MMS  may  issue  separate  regulations 
to  value  oil  from  Indian  leases  because 
of  the  Secretary's  trust  obligation  in  the 
administration  of  Indian  oil  and  gas 
leases.  In  view  of  this  obligation,  the 
Secretary  must  ensure  that  Indians 
receive  the  maximum  benefits  from 
mineral  resources  on  their  lands.  Thus, 
the  value  of  production  for  royalty 
purposes  from  an  Indian  lease  shoidd  be 
determined  considering  the  higher 
reasonable  values  provided  by  the  terms 
of  the  standard  lease.  MMS  believes  this 
goal  is  consistent  with:  the  terms  of 
these  Indian  oil  and  gas  leases,  the 
statutes  governing  Indian  oil  and  gas 
leases,  and  court  decisions  providing 
judicial  guidance  in  the  interpretation 
and  administration  of  Indian  oil  and  gas 
leases.  Specific  comments  are  requested 


cm  issuing  separate  regulations  for 
valiiing  oil  from  Indian  leases. 

n.  Diacnaaion'of  AhemetiTeB 

The  Secretaxy's  responsibility  to 
determine  the  royalty  value  of  oil 
produced  from  Federal  and  Indian  lands 
has  not  changed,  although  the  industry 
and  marketplace  have  changed 
dramatically  over  the  years. 
Specifically,  oil  posted  prices  ma^  no 
longer  represoit  the  price  a  purchaser  is 
willing  to  pay  for  a  particular  crude  oil. 
MMS  plans  to  devek^  a  set  of 
regulations  to  permit  the  Secretary  to 
discharge  the  Department's  royalty 
valuation  resftonsibility  in  an 
enviroiunent  of  continuing  and 
accelerating  change  in  the  industry'and- 
the  marketplace.  Givm  the  ever- 
changing  marketplace,  the  Secretary's 
responsibilities  regarding  oil  production 
from  Federal  ahd  bidian  leases  require 
development  of  flexible  valiiation 
methodologies  that  lessees  can  comply 
with  accurately  and  timely.  MMS 
specifically  seeks  to  improve  oil 
valuation  regarding  the  use  of  oil  posted 
prices,  including  methods  of 
determining  "significant  quantities."  A 
discussion  of  these  areas  follows: 

(a)  Oil  Posted  Prices,  Including  Effects 
on  Existing  Valuation  Benchmarks  for 
Oil  Not  Sold  Under  Arm  's-Length 
Contract 

MMS  is  considering  modifying  or 
replacing  the  current  benchmark  system 
at  30  CFR  206.102(c)  used  to  vahie  oil 
not  sold  imder  arm's-length  contracts. 
MMS  believes  that  the  curr^t 
regulations  may  place  too  much 
emphasis  on  posted  prices — the  lessee's 
and  others'.  The  first  two  of  the  five 
benchmarks  rely  on  postings  if  a 
significant  quantity  of  like-quality  crude 
is  purchased  or  sold  at  such  postings  in 
a  field  or  area.  Likewise,  the  thmi 
benchmark  relies  at  least  partly  on 
postings  because  it  applies  the  average 
of  arm's-length  contract  prices,  which 
often  are  tied  to  postings,  for  purchases 
or  sales  of  significant  quantities  of  oil  in 
the  area.  (The  fourth  benchmark  relies 
on  spot  sales  and  other  relevant  matters, 
and  the  fifth  relies  on  a  net-back  or  any 
other  reasonable  method  to  determine 
value.) 

MMS  recently  has  received 
information  indicating  that  oil  posted 
prices  don't  always  reflect  market  value 
and  in  fiurt  may  often  be  no  more  than 
a  b^zinning  point  for  negotiation. 

MMS  has  round  numerous  examples 
where  crude  oil  purchasers  pay 
"premiums  over  the  posted  price. 
Further,  consultation  with  private 
consultants,  various  State  government 
pers<nmel,  and  other  non-Federal 
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royalty-owners  indicates  a  consistent 
belief  that  oil  posted  prices  may  not 
represent  market  vcdue.  And,  while 
prated  prices  historically  were 
presumed  to  represent  actual  prices 
offered  for  a  particular  crude  oil, 
postings  no  longer  necessarily  represent 
an  offer  to  buy  at  that  price. 

Revising  the  benchmark  system  in  the 
regulations  could  remove  some  of  the 
current  heavy  reliance  on  posted  oil 
prices  and  provide  MMS  more 
flexibility  in  determining  proper  royalty 
value. 

MMS  is  soliciting  comments  on  the 
continued  applicability  of  oil  posted 
prices  as  a  fair  and  reasonable  indicator 
of  royalty  value.  Specifically,  MMS 
seeks  input  on  how  oil  marketing  takes 
place  today  and  whether  and  how  oil 
posted  prices  typically  factor  into  oil 
sdes/purchasea/exdianges. 

KOmS  invites  specific  comments  oo. 
various  aspects  of  posted  prices  as 
applied  to  crude  oil  sales  and  royalty 
value  for  Federal  and  Indian  leases, 
including  the  option  of  separate  oil 
valuation  regulations  for  hidian  leases. 
MMS  would  like  examples 
demonstrating  whether  crude  oil  price 
postings  form  the  true  basis  for  oil 
values  in  given  fields  at  areas — and.  to 
the  extent  possible,  nationwide.  And.  if 
the  commenter  feels  postings  don't 
reflect  maricet  value  for  the  field  or  area, 
MMS  would  like  specific  suggested 
alternative  royalty  valuation 
methodologies  for  oil  not  sold  under 
arm's-length  conditions.  That  is,  if 
postings  dim't  reflect  nuuket  value  and 
because  the  existing  benchmarics  for  oil 
not  sold  under  arm's-length  conditions 
rely  heavily  on  posted  prices,  what  are 
some  suggested  ahemative  valuation 
benchmaiks?  For  example: 

•  Are  there  indices  or  other  published 
prices  that  better  reflect  actual  market 
value  than  oil  postings? 

•  Where  prices  po^ed  by  individual 
companies  differ  considend)ly  within 
the  same  field  or  area,  how  are  these 
difiiarences  best  reconciled? 

•  Are  there  fixed  "reference"  prices 
against  which  quality,  transportation, 
and  other  adjustments  can  be  made  to 
develop  reasonable  royalty  values  (e.g.. 
West  Texas  Intermediate)? 

•  Are  spot  prices  of  sufficient 
reliability  and  do  they  cover  wide 
enough  geographic  areas  to  use  as  value 
bases? 

•  Do  ml  "futures"  prices  provide 
meaningful  bases  for  royalty  valuation? 

•  What  alternative  valuation 
method(s)  best  balance  the  needs  to  (a) 
reflect  the  maricet  value  of  the  oil  as 
sold,  exchanged,  or  otherwise  disposed 
of;  and  (b)  maximize  administrative 
efficiency  for  all  concerned?  (Please 


consider  the  amount  of  infonnation 
needed  by  the  lessee  and  MMS,  and  the 
overall  administrative  costs  of  all 
parties.) 

For  royalty  valuation  involving  arm's- 
length  transactions,  MMS  generally 
accepts  the  contractiial  terms,  which 
may  include  postings.  MMS  further 
requests  comments  on  whether  the  use 
of  alternative  methods  for  valuing  oil 
not  sold  tmder  arm's-length  conditions 
would  impact  the  acceptability  of 
posted  prices  for  valuing  oil  sold  at 
arm's-length. 

(b)  Quantifying  "Significant  Quantities" 
of  Oil 

The  current  MMS  royalty  valuation 
benchmarics  for  oil  not  sold  under 
arm's-length  contract  rely  on 
"significant  quantity"  determinations. 
Under  the  benchmarks,  the  lessee's  or 
others'  posted  or  contract  prices  used  in 
arm's-length  purchases  or  sales  of 
"significant  quantities"  of  like-quality 
oil  from  the  same  field  or  area  establish 
royalty  value.  The  first  applicable  of  the 
five  benchmarks  is  to  be  lued,  and  the 
first  four  rely  on  "si^ficant  quantity" 
determinations.  For  example,  if  the 
lessee  sells  "significant  quantities"  of  its 
field  production  at  arm's-length,  the 
arm's-length  contract  sales  price  may 
apply  to  the  lessee's  other,  intemally- 
transferred  crude  oil  from  the  same 
field.  But  the' existing  regulations 
contain  no  fixed  def^tion  of 
"significant  quantities,"  either  on  an 
absolute  or  relative  basis.  Thus,  MMS 
would  like  comments  on  the  best  ways 
to  determine  what  constitutes 
"significant  quantities."  For  example: 

•  Is  there  an  absolute  volume 
measure  (barrels  per  day /month/year, 
etc.)  that  would  silow  MMS  to 
determine  whether  specific  arm's-length 
sales  involve  "significant  quantities"?  If 
so,  should  this  volmne  vary  by  field  or 
area? 

•  Is  there  a  fixed  percentage  of  field 
or  area  production  that  MMS  can  use  as 
a  comparison  basis  to  determine 
whether  specific  arm's-length  sales 
represent  "significant  quantities"? 

•  What  should  be  the  comparative 
basis  for  "significant  quantity" 
determinations?  Should  individual 
arm's-length  transactions  be  related  to 
all  field  production,  or  should  some 
voliunes  such  as  internal  company 
transfers  of  production  or  exchanges  or 
buy/sell  exchanges  with  other  oil 
companies  first  be  excluded  from  field 
production? 

•  Are  there  measures  other  than 
"significant  quantities"  that  may  better 
apply  given  alternative  valuation 
scenarios? 


In  providing  comments  on  (a)  and  (b) 
above,  please  consider  not  only  current 
oil  mariceting  practices,  but  also  any 
changes  that  may  be  foreseen.  MMS 
intends  for  any  oil  valuation  rule 
changes  to  be  flexible  enough  to 
accommodate  futiue  oil  marketing 
changes  as  much  as  possible  to  avoid 
ongoing  rule  modification. 

hi  addition  to  comments  on  (a)  and  (b) 
above,  MMS  would  like  comments  on 
the  process  to  use  and  make  potential 
changes  to  the  oil  valuation  rules. 
Specifically,  MMS  would  like 
comments  on  whether  any  oil  valuation 
regulatory  changes  should  be  subject  to 
negotiated  rulemaking  procedures  or 
othsr  consensual  mechanisms  for 
developing  regulations. 

Dated:  December  8, 1995. 
Bob  Amstrong, 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

[FR  Doc.  95-30767  Piled  12-19-95;  8:45  am) 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  014 

PN-1ia  Amendment  Numtier  93-7,  Part  II] 

Indiana  Pennanent  Regulatory 
Program  Amendment 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (GSM), 

Interior. 

ACTION:  Prop>osed  rule;  reopening  of 

public  comment  period. 

SUMMARY:  OSM  is  announcing  receipt  of 
additional  changes  to  an  amendment 
previously  subnutted  by  Indiana  as  a 
modification  to  the  State's  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  imder  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
changes  add  new  language  concerning 
minor  field  revisions  to  the  second  of 
three  subparts  of  the  original 
amendment.  The  changes  are  intended 
to  incorporate  language  desired  by  the 
State. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested.  ^ 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
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Jamiaiy  4. 1996;  if  fequested.  a  public 
hearing  an  Um  proposed  amendment  is 
scheduled  for  1:00p.m.  co  January  3, 
1906;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  beftte  4:00  pjn.  on 
January  2. 1906. 

AOOnwett;  Writtei^  comments  and 
rsquests  to  testiiy  at  the  bearing  should 
be  dirscted  to  Mr.  Roger  W.  Camoun. 
Director,  Indianap<4is  Field  OfBce,  at 
the  address  listed  fafelow.  If  a  hearing  is 
rstniested,  it  will  beheld  at  the  same    ' 
addrass.  i 

Copies  of  the  iodtana  program,  the 
amendment,  a  listiite  of  any  scheduled 
public  meetingi,  anid  all  written 
comments  raoeive<«in  response  to  this 
notice  will  be  avail^le  fioc  pubUc 
review  at  the  foUo«(ing  locations,  during 
normal  business  hoius.  Mcmday  tlnough 
Friday,  exchiding  htalidays: 
Office  of  Sur&ce  X^ning  Reclamation 
and  Enforcement^  bu£anapolis  Field 
Office,  Kfinton-C4pehait  Federal 
Building.  575  Nofth  Pennsylvania 
Street,  Boom  301,  Indianapolis.  IN 
46204.  Telephone:  (317)  226-6166. 
Indiana  Depanment  of  Natural 
Resources.  402  Wlsst  Washingtcm 
Street,  Room  295,  Indianapolis,  IN 
46204.  Telephone:  (317)  232-1547. 
Each  requester  miy  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  con^Kiting  the  OSM. 
Indianapolis  Field  Office. 
FOR  RJimWI  iirOM»^TIOM  CONTACT:  Kfr.^ 
Roger  W.  Calhoun,  pirector,  Tek^hcme 
(317) 226-6166. 

SUPPLEMENTARY  INPdmiATION: 

L  Background  on  the  Indiana  Program 

On  )uly  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Seaetary  of  the  Interior. 
Informaticn  pertinent  to  the  general 
backgroimd  on  the  ftidiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26t  1982,  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  ihe  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10, 914.15,  and 
914.16. 

n.  Discussion  of  thq  Proposed 
Amendments 

Since  July  29, 1962,  (the  date  of 
conditional  approval  of  the  Indiana 
program),  a  mmiber  of  changes  have 
been  made  to  the  Federal  regulations 
concerning  siuface  tfoal  mining  and 
reclahiation  operatiens.  Pursuant  to  the 
Federal  regulations  St  30  CFR  732.17, 
OSM  informed  IndiW  on  May  22. 1985 


(Regulatory  Reform  I),  on  August  24. 
1988  (Regulatory  Reform  D).  and  on 
September  20. 1989  (Regulatory  Reform 
m).  that  a  number  of  Indiana  regulations 
are  less  effective  than  or  inconsistent 
with  the  revised  Federal  requiraments. 

By  letter  d^ed  December  30. 1993 
(Administrative  Record  No.  IND-1322), 
the  Indiana  Department  of  Natural 
Resouroas  (IDNR)  submitted  to  OSM  a 
State  program  amendment  package 
(number  93-7)  consisting  of  revisions  to 
38  sections  of  the  Indiana  rules.  Iliese 
revisions  address  changes  to  the  Indiana 
program  that  were  identified  in  the 
three  letters  referred  to  above,  and 
cMtain  required  program  amendments. 
The  State  has  also  proposed  additional 
changes  which  Indiana  believes  will 
further  improve  the  apmoved  State 
program.  The  primary  focus  of  the 
submittal  is  on  soil  capability  and 
restoration  standards,  individual  civil 
penalties,  significant/non-significant 
revisions,  coal  exploration,  and 
poformanoe  bonds. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  Janiuuy  24, 
1994.  Federal  Register  (59  FR  3528). 
and.  in  the  same  notice,  opened  the 
puUic  comment  period  and  provided 
opportimity  for  a  public  hearing  cai  the 
adequacy  of  the  proposed  amendment 
The  comment  poiod  closed  on  Frimiaiy 
24, 1994. 

By  letter  dated  December  6, 1995 
(Administrative  Record  Number  IND- 
1415).  Indiana  submitted  additional 
minor  changes  to  amendment  93-7. 

By  letter  dated  January  12. 1995 
(Administrative  Record  Number  IND- 
1423),  OSM  provided  Indiana  with 
comments  concerning  the  proposed 
amendment.  Indiana  responded  by  letter 
dated  January  25, 1995  (Administrative 
Record  Number  IND-1419).  In  that 
letter,  Indiana  said  that  it  wishes  to 
separate  amendment  93-7  into  three 
subparts.  OSM  approved  the 
amendments  contained  in  subpart  I  on 
•November  9, 1995  (60  FR  56516). 

By  letter  dated  May  5, 1995 
(Administrative  Record  Number  IND- 
1462),  Indiana  submitted  additional 
minor  changes  to  subpart  n  of 
amendment  93-7.  and  added  a  new 
subparagraph  at  301  lAC  12-3-121(d) 
concerning  minor  field  revisions. 

Indiana  proposes  to  add  the  following 
languiffie. 

310  Rc  12-3-121(d). 

If  the  director  determines  on  a  case- 
by-case  basis  or  by  policy  guidelines 
that  the  conditions  of  paragraph  (c)  of 
this  section  are  met  and  that  the 
proposed  change  does  not  require 
technical  review  or  design  analysis,  the 
proposed  change  may  be  approved  as  a 
minor  field  revision  by  the  field 


inspector  in  the  inspection  report  or  on 
a  hum  signed  in  the  field.  Minor  field 
revisions  must  be  properly  documented 
and  separately  filed  and  may  include, 
but  are  not  necessarily  limited  to,  the 
followiiu: 

(1)  SoUstoclqpile  locations  and 
configurations. 

(2)  As-buih  pond  Gratifications. 

(3)  Minor  transportation  fedlities 
changes. 

(4)  Pond  depth/shape/orientation. 

(5)  Temporary  drainage  ooatrol/water 
storage  arees. 

(6)  Equipment  changes. 

(7)  Explosive  st(»age  areas. 

(8)  MtaiOT  mine  management/support 
facility  locations  (not  refuse). 

(9)  Adding  United  States  Soil 
Conservation  Service  ccmservation 
practices. 

(10)  Methods  of  erosion  protection  on 
diversions. 

(11)  Temporary  cessati<m  ordera. 

(12)  Minor  diversitm  location 
changes. 

m.  PnUic  Coounent  Procedoras 

In  accordance  with  jvovisions  of  30  ' 
CFR  732.17(h),  OSM  is  now  seek^ 
ccHnment  on  whether  the  amendment 
proposed  by  Indiuu  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate, 
it  will  become  part  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
refximmendations.  Comments  received 
after  the  time  indicated  imdra  DATES  or 
at  locations  otlier  than  the  Indianapmlis 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  the  close  of 
business  on  January  2, 1996.  If  no  one  <"' 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  heering  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  trmiscriber. 
Subinission  of  written  statements  in 
advance  of  the  hearing  will  aUow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 


Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard.  ,  •  ■  ,  p-.* 

PubUc  Meeting  . _ 

If  only  one  person  requests  an 
opportimity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  b<B  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  ADDRESSES.  A  simunary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  die  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the  ~. 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicaUe  to  the 
act\ial  language  of  State  regulatory 
programs  and  program  amendments 
since  each  sudi  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
30  CFR  730.11.  732.15  and 
732.1 7(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requhements  of  30  CFR  Parts  730, 
731.  and  732  have  been  met 

National  Environmental  PoUcyAct 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 


Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  sm^l  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assiunptions  for  the  coimterpart  Federal 
regulations. 

^ist  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining.* 

Dated:  December  12, 1995. 

Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  95-30948  Filed  12-19-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[COD06-86-065] 

Drawbridge  Operation  Regulations: 
Nacota  Craak,  Naw  Jaraay 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  New 
Jersey  Department  of  Transportation 
(NJDOT),  the  Coast  Guard  is  proposing 
to  change  the  regulations  governing 
operation  of  the  Route  9  Bridge  across 
Nacote  Creek,  mile  1.5,  in  Smithville, 
Atiantic  Coxmty,  New  Jersey.  This 
proposal  would  require  the  Route  9 
Bridge  to  open  on  signal  except  during 
the  period  bom  11  p.m.  to  7  a.m.,  when 
a  two-hour  advance  notice  for  openings 
would  be  required.  This  change  should 


help  relieve  the  Imdge  owner  of  the 
burden  of  having  a  bridgetender 
constantly  available  at  times  when  there 
are  few  or  no  quests  for  openings,  while 
still  proving  for  the  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  February  20, 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander,  Fifth  Coast  Guard  Distria, 
c/o  Commander  (obr),  First  Coast  Guard 
District,  Bldg.  135A,  Governors  Island, 
New  York  10004-5073,  or  may  be  hand- 
delivered  to  the  same  address  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (212)  668-7170. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Kassof,  Bridge  Administrator-NY,  Fifth 
Coast  Guard  Distiict.  (212)  668-6969. 

SUPPLEMENTARY  INFORMATION:     - 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
comments,  data,  or  argiunents.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
rulemaking  (CGD05-95-065),  the 
specific  section  of  this  rule  to  which 
each  comment  applies,  and  give  reasons  . 
for  each  comment.  The  Coast  Guard- 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  that  is  not 
practical,  a  second  copy  of  any  bound 
material  is  requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  rule  in  view 
of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander, 
Fifth  Coast  Guard  District,  c/o 
Commander  (obr).  First  Coast  Guard 
District  at  the  address  listed  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial,  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  J.  Area, 
Fifth  Coast  Guard  District.  Bridge 


PART  117— ORAWTBRIOQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
cxmtinues  to  read  as  follows: 

Autfaoritjr:  33  U.S.C  499;  49  CPR  1.46;  33 
CFR  1.05-l(g);  Mction  117.255  also  imued 
under  th*  authority  of  Pub.  L.  102-587, 106 
Stat  5039. 

2.  Section  117.732  is  revised  to  read 
as  follows: 

1117.732   NMOla  Creek. 

(a)  The  Route  9  teridge.  mile  1.5.  shall 
open  on  signal  except  that  from  11  p.m. 
to  7  ajn.,  the  drew  shall  open  if  at  least 
two  houn  advance  notice  is  given. 

(b)  The  draw  of  the  Atlantic  County 
(Rte.  575)  bridge,  mile  3.5.  at  Port 
Republic,  shall  open  on  signal  if  at  least 
ei^t  hours  advance  notice  is  given. 

Dated-  November  22, 1995. 
W.J.  Edcer. 

Bear  Admiral.  U.S.  Coast  Guard.  Conunander, 

Fifth  Coast  Guard  District 

[FR  Doc  95-30967  Piled  12-19-95;  8:45  am] 
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Biandi-NY.  Pra^  Officer,  and  CAPT 
R.A.  Knee.  Fifth  Ciast  Guard  District 
Legal  Office.  Prt^eft  Counsel. 

Backgwiid  and  Purpose 

The  Route  9  Bri4ge  across  Nacote 
Creek,  mile  1.5,  at  &nithville,  Atlantic 
County.  N).  has  a  vertical  clearance  of 
5'  above  mean  higlf  water  (MHW)  and  8' 
above  mean  low  w«ter  (MLW)  in  the 
closed  position.  Tlie  current  regulations 
require  the  bridge  |o  open  on  signal  at 
all  times. 

Review  of  the  bridge  logs  provided  by 
NJDOT  reveals  thaj  from  11  p.m.  to  7 
a.m..  there  were  nq  requests  for  bridge 
openings  in  1992  abd  1993,  and  only  13 
requests  for  opN^bags  in  1994  duriiw 
these  hours.  NJDOT  is  seeking  relief 
from  the  requiremnt  that  a 
bridgetender  be  present  during  the 
houn  of  11  p.m.  toI7  a.m.  when  there 
are  minimal  requests  for  openings. 

The  New  Jersey  c)epartment  of 
TranspOTtation  requested  that  the  Coast 
Guard  make  a  pemianent  change  to  the 
regulations  govem^g  operation  of  the 
Route  9  Brid^  to  require  the  draw  to 
open  on  signal  excf  pt  from  11  p.m.  to 
7  a.m.,  which  would  require  a  two-hour 
advance  notice.  At  ell  other  times,  the 
bridge  would  <^>enk>n  signal.  The 
bridgetendara  would  be  on  call  to  open 
the  draw  when  thekdvance  notice  is 
given.  A  24'hour  special  telephone 
number  would  be  posted  on  the  bridge 
and  maintained  by  the  NJDOT. 

Accordingly,  a  n#w  provision 
allowing  the  draw  ^  the  Route  9  bridge, 
at  mile  1.5.  to  remain  closed  during  late 
ni^t  and  eariy  mofning  houn  unless 
two  houn  advance  notice  is  given  will 
be  designated  as  paragraph  (a).  The 
current  provision  allowing  the  draw  of 
the  Atlantic  County  (Rte.  575)  bridge,  at 
mile  3.5,  to  remainlclosed  unless  e^t 
houn  advance  notice  is  given  will  be 
designated  as  paragraph  (b).  A  general 
provisi(m  requiring  the  passage  of 
Federal,  State,  andlocal government 
vessels  used  for  public  sadbty  throu^ 
all  drawbridges  in  jmbHshed  at  33  CFR 
117.31.  and  is  no  longer  required  to  be 
published  for  each  waterway.  Therefore, 
this  proposal  would  remove  a  provision 
requiring  passage  o|f  public  vessels  from 
section  117.732. 

Regulatory  Evaluation 

The  proposed  action  is  not  a 
significant  regulatory  action  undo* 
section  3(0  of  Execiitive  Order  12866 
and  does  not  requiie  an  assessment  of 
potential  costs  and  Ibenefits  under 
section  6(a)(3)  of  ttaiat  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  tmder  that 
order.  It  is  not  significant  under  the 
regulatory  policies  end  procedures  of 
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the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imneoessary. 
This  conclusion  is  based  on  the  fact  that 
the  rule  wiU  not  prevent  marinen  from 
transiting  the  bridge.  It  will  only  require 
marinen  to  plan  their  transits. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.).  the  CoaM  Guard 
must  consider  whcrther  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
it  has  been  determined  that  this 
proposal  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  ,.->Cr. 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B  (as  amended,  59 
FR  38654,  July  29, 1994),  this  proposal 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Sidtiects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
[FRL-099-I] 

Propo— d  Removil  of  Federal  Water 
QoaNty  Standard*  for  Surfaea  Watara 
of  Hw  Sacramanto  Rivar,  San  Joaquin 
Rivar,  and  SanFrandaoo  Bay  and 
Dana  of  the  Stat*  of  CalHdmla 

AOCNCY:  Envuonmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  In  December  1994,  under  the 
authority  of  the  Qean  Water  Act  (CWA), 
the  Environmental  Protection  Agency 
(EPA)  promulgated  a  rule  establishing 
four  sets  of  water  quality  criteria  to 
protect  the  designated  uses  for  the 
surface  waten  of  the  Sacramento  River. 
San  Joaquin  River,  and  San  Francisco 
Bay  and  Delta  of  the  State  of  CaUfomia 
(Bay/Delta).  Subsequent  to  this 
promulgation,  the  State  of  California 
adopted  watw  quality  standards  for  the 
Bay/Delta  and  submitted  them  to  EPA 
for  approval.  On  September  26. 1995. 
the  Regional  Administrator  for  EPA 
Region  DC  approved  the  state  water 
quality  standards  as  protective  of  the 
designated  uses  for  the  relevant 
waterbodies.  Currently,  the  State  of 
California  is  in  the  process  of 
implementing  these  state-adopted  and 
EPA-approved  water  quality  standards 
through  a  state  water  rights  hearing 


process.  Accordingly,  EPA's 
promulgated  water  quality  standards  are 
no  longer  needed  to  meet  the 
requirements  of  the  Clean  Water  Act. 
Therefore,  EPA  proposes  to  remove  the 
rule.  .J,  :.  .1. 

DATES:  Comments  on  this  proposal  will 
be  accepted  until  March  19, 1996. 
ADDRESSES:  Comments  should  be 
addressed  to  Palma  Risler,  Water 
Management  Division,  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  Califomia  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Palma  Risler,  Water  Management 
Division,  Environmental  Protection 
Agency,  75  Hawthorne  Street,  San 
Francisco,  Califomia  94105, 415-744- 
2017.  The  public  record  for  this 
rulemaking  is  available  through  this 
contact  at  this  same  address. 

SUPPLEMBTfARY  INFORMATION: 
Background 

In  December  1994,  under  the 
authority  of  section  303  of  the  CWA, 
EPA  promulgated  a  rule  establishing 
four  sets  of  water  quality  criteria  to 
protect  the  designated  uses  for  the 
surface  waten  of  the  Sacramento  River, 
San  Joaquin  River,  and  San  Francisco 
Bay  and  Delta  of  the  State  of  Califomia 
(Bay/Delta)(60  FR  4664,  January  24, 
1995).  These  criteria  consisted  of 
estuarine  habitat  criteria  (consisting  of  a 
salinity  requirement  measured  at  three 
difiierent  locations  in  Suisun  Bay  for  a 
specified  number  of  days  during  the 
critical  spring  months),  fish  migration 
criteria  (consisting  of  an  indexed  value 
representing  successful  fish  migration 
on  the  Sacramento  River  and  the  San 
Joaquin  River),  fish  spawning  criteria  on 
the  lower  San  Joaquin  River  (consisting 
of  a  salinity  requirement  measured  at 
various  points  in  April  and  May),  and 
narrative  criteria  protecting  the  brackish 
tidal  marshes  in  Suisun  Manh.  A 
description  of  these  criteria  are 
provided  in  the  preamble  to  the  final 
rule  and  in  the  rulemaking  record. 

Prior  to  fiederal  promulgation  of  the 
water  quality  standards  for  the  Bay/ 
Delta.  EPA.  the  Biu«au  of  Reclamation 
and  Fish  and  Wildlife  Service  of  the 
U.S.  Department  of  Interior,  and  the 
National  Marine  Fisheries  Service  of  the 
U.S.  Department  of  Commerce  worked 
with  the  State  of  Califomia  to  attempt  to 
resolve  the  water  quality  issues  in  the 
Bay/Delta  imderlying  EPA's  rulemaking. 
This  effort  led  to  an  agreement, 
informally  called  the  "Bay  Delta 
Accords"  signed  by  the  federal  agencies, 
Califomia  state  agencies,  and  interested 
stakeholdere.  These  Bay  Delta  Accords, 
signed  by  all  the  parties  in  December 
1994,  articulate  both  substantive 


measures  and  processes  to  protect  the 
Bay/Delta  estuary,  and  laid  out  the 
frameworic  for  the  adoption,  review,  and 
approval  of  the  new  State  standards. 

On  May  22. 1995,  the  Califomia  State 
Water  Resources  Control  Board  adopted 
water  quality  standards  for  the  Bay/ 
Delta  in  its  water  quality  control  plan 
(1995  WQCP).  After  these  revised 
standards  were  approved  by  the 
Califomia  Office  of  Administrative  Law 
in  accordance  with  Califomia  law,  the 
revised  standards  were  submitted  to 
EPA  for  its  review  under  section  303(c) 
of  the  CWA  on  July  27, 1995.  On 
September  26, 1995,  the  EPA  Regional 
Administrator  for  Region  IX  approved 
these  standards  as  protective  of  the 
designated  uses  for  the  Bay /Delta.  The 
reasons  for  this  approval  are  set  forth  in 
the  approval  letter  and  are 
supplemented  by  additional  information 
in  the  rulemaking  record.  Both  the 
approval  letter  and  this  supporting 
information  are  included  in  the  public 
record  for  this  mlemaking. 

The  CWA  gives  the  states  primary 
responsibility  for  adopting  water  quality 
standards.  Throughout  the  mlemaking 
process  to  promulgate  federal  water 
quality  standards  for  the  Bay/Delta,  EPA 
has  maintained  that  it  would  withdraw 
the  federal  standards  if  the  State  adopts 
and  submits  standards  to  the  Agency 
that  meet  the  requirements  of  the  Act. 
EPA  also  indicated  this  intent  in  the  Bay 
Delta  Accords. 

EPA  recognizes  that  with  the 
exception  of  the  Suisim  Bay  narrative 
criteria,!  the  State's  1995  WQCP 
provisions  are  not  precisely  identical  to 
the  federal  promulgation.  Nevertheless, 
for  the  reasons  set  forth  in  EPA's 
approval,  the  Technical  Support 
Memorandum  dated  September  21, 
1995.  underlying  the  approval,  and  this 
mlemaking  record,  EPA  found  that  the 
provisions  in  the  1995  WQCP  protect 
the  designated  uses  of  the  estuary  and 
otherwise  meet  the  requirements  of  the 
CWA.  The  state  is  currently 
implementing  these  standards. 
Accordingly,  the  EPA  rule  is  no  longer 
needed  to  meet  the  requirements  of  the 
CWA.  and  EPA  pro{>oses  to  remove  the 
mle  at  40  CFR  131.37. 

EPA  undentands  that  the  1995  WQCP 
is  the  subject  of  state  court  litigation 
raising  both  procedural  and  substantive 
challenges  to  the  plan.  Although  EPA 


<  The  Sute's  1995  WQCP  includes  a  deicription 
of  "beneficial  uses"  of  the  Bay/Delta  waten  and  a 
set  of  "objectives"  that  protect  those  beneficial  uses. 
In  its  review  of  the  199S  WQCP.  and  in  keeping 
with  past  practice,  EPA  is  treating  the  State's 
beneficial  uses  and  objectives  as  the  "designated 
uses"  and  "criteria"  required  under  the  federal 
Clean  Water  Act.  To  avoid  confusion,  this 
document  will  generally  use  the  federal  terms 
"designated  uses"  and  "criteria." 


believes  that  the  State  Board  should 
ultimately  prevail  in  this  litigation, 
there  is  always  a  possibility  in  such 
litigation  for  adverse  court  actions 
affecting  the  1995  WQCP.  Should  EPA 
proceedto  final  withdrawal  of  the 
federal  water  quality  standards  as 
proposed  in  this  notice,  and  the  1995 
WQCP  is  subsequently  rejected  or 
remanded,  there  would  be  no  water 
quality  standards  in  effect  in  Califomia 
carrying  out  the  Bay  Delta  Accords.  EPA 
intends  to  work  with  the  State  so  that 
if  this  situation  were  to  arise,  the 
requirements  of  the  Clean  Water  Act 
and  the  purposes  of  the  Bay  Delta 
Accords  are  achieved. 

Regulatory  Assessment  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (56  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
order  (i.e.  Regulatory  Impact  Analysis 
and  review  by  the  Office  of  Management 
and  Budget).  Under  section  3(0,  the 
order  defines  "signiucant"  as  those 
actions  likely  to  lead  to  a  mle:  (1) 
Having  an  annual  effect  on  the  economy 
of  SlOO  million  or  more,  or  adversely 
and  materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
govermnents  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  loan  programs;  or  (4)  raising 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  order.  Pursuant  to  the  terms  of  this 
order,  EPA  has  determined  that  the 
withdrawal  of  this  rule  would  not  be 
"significant." 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  EPA  is  certifying 
that  a  withdrawal  of  this  mle  would  not 
have  significant  impact  on  a  substantial 
number  of  small  businesses. 

C.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  associated  with  the 
withdrawal  of  this  mle  that  are  covered 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
etseq. 
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D.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mmdatss 
Refiann  Act  of  1996  (UMRA).  P.L  104- 
4,  establishes  reqiAremants  for  Federal 
agencies  to  assess  the  effscts  of  their 
rsffulatoy  acticms  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  includihg  a  cost-benefit 
analjTsis,  fiw  propdaed  and  final  rules 
with  "Fednal  maitdatss"  that  may 
result  in  expendittres  to  State,  local, 
and  tribal  govermamts.  in  the  aggregate. 
(» to  the  private  sqctor,  of  $100  million 
or  more  in  any  one  year. 

Today's  proposal  contains  no  Federal 
mandates  undw  tfajs  rssulatory 
provisions  of  Htlsill  of  the  UMRA  for 
Steto,  local,  or  tribal  govemments  or  the 
private  tector.  In  £M.  removing  the 
foderal  water  quality  standards  for  the 
Bay/Deha  will  fociitate  the  State  of 
CalifiDmia's  implemmtetion  of  the  state 
adopted  and  EPA-«pproved  wrater 
quality  standards  for  the  Bay/Deha. 

List  of  Sd^acts  in  M  CFR  Part  131 

Environmental  protection,  Indians- 
lands,  Intergovernmental  relati(ms. 
Reporting  and  recordkeeping 
requirements,  Wat^  pollution  control. 
Water  quality  standards.  Water  quality 
critnia.  _ 

Dstsd:  December  If,  1995. 
CeralM.1 
Adminittmtor. 

Part  131  of  title  40  of  the  Code  of 
Federal  Regulation|B  is  proposed  to  be 
amended  as  foUowe: 

PARTISI-iAMElfDED] 

1.  The  authority  citation  for  part  131 
continues  to  read  ap  follows: 

AntfMrity:  33  U.S.t  1251  et  seq. 

1131.37   [Bswoved  and  rseervecq 

2.  Section  131.37  is  removed  and 
reserved.  | 

(FR  Doc.  95-30965  pjled  12-19-95;  8:45  am] 
MLUNQ  C008  M8^4^^ 
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40  CFR  PART  300 
[FRL-6346-0] 

Uwisburg  Dump  tuperfund  Site, 
Lewisburg,TM 

AGENCY:  Enviromnental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  latent  to  delete. 

SUMMARY:  The  Environmentel  Protection 
Agency  (EPA).  Regjon  IV.  announces  its 
intent  to  delete  thoLewisburg  Dump 
site  firom  the  National  Priorities  List 


(NPL)  and  requeste  public  comment  on 
this  propoeed  ection.  The  NPL 
coAstitutee  Appendix  B  of  40  CFR  pert 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Polhition 
Contingency  Plan  (NCP),  promulgated 
by  EPA,  pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
RespKmse.  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  as  amended. 
EPA  and  the  State  of  Tennessee 
Department  of  the  Environment  & 
Conservation  have  determined  that  the 
site  no  longer  poses  a  significant  threat 
to  public  Itealtn  or  the  environment  and, 
therefore,  further  CERCLA  remedial 
measures  are  not  appropriate. 

DATES:  A  30-Day  Public  Comment 
Period  (Deoranber  11, 1995  to  January 
11. 1996)  has  been  esteblished  for  the 
Lewisburg  Dump  site  deletion  proposal. 
Comments  concerning  the  propoaal  may 
be  submitted  by  January  11. 1996. 

ADDRESSES:  Comments  may  be  mailed 
to:  Femi  Akindele,  U.S.  Environmental 
Protection  Agency.  345  Courtland 
Street,  Atlanta,  Georgia,  30365. 

Comprehensive  information  on  this 
site  is  available  for  review  at  the 
following  site  information  repositories. 

Marshall  County  Mancnial  Library,  310 
Farmington  Fike.  Lewisburg,  TN 
37091. 

U,S.  EPA  Reccffd  Center,  345  Courtland 
St.,  Atlante.  GA  30365. 

FOR  FURTHER  INFORMATION  CONTACT: 
Femi  Akindele,  U.S.  Environmental 
Protection  Agency,  345  Coiutland 
Street.  Atlante,  Georgia.  30365. 404- 
347-3555  EXT.  2042  or  1-600-435- 
9233  EXT  2042. 

SUPPLEMBfTARY  INFORMATION.*^ 
Introduction 

This  notice  is  to  announce  EPA's 
intent  to  delete  the  L«wisbuig  Diunp 
site  firom  the  NPL.  It  also  serves  to 
request  public  comments  on  the 
deletion  proposal. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  environment  and 
maintains  the  NPL  as  the  list  of  these 
sites.  Sites  on  the  NPL  qualify  for 
remedial  responses  financed  by  the 
Hazardous  Substances  Response  Trust 
Fund  (Fund).  As  described  in 
300.425(e)(3)  of  the  NCP.  sites  deleted 
from  the  NPL  remain  eligible  for  Fimd- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  actions.  EPA  accepts 
comments  on  the  proposal  to  delete  a 
site  from  the  NPL  for  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 


NPL  DeledaB  Criteria 

The  NCP  establidieB  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  acoHdmce  with  §  300.425(e)  of  the 
NC7.  sites  may  be' deleted  from  the  NPL 
where  no  fiirther  response  is 
appropriate.  In  malting  this 
determination.  EPA,  in  consultation 
with  the  State,  considers  whethw  the 
site  has  met  any  of  the  following  criteria 
for  site  deletion: 

(i)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required. 

(ii)  All  appropriate  response  actions 
under  CERCLA  have  been  implemented 
and  no  further  response  actions  are 
deemed  necessary. 

(ill)  Remedial  investigation  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
mvironment  and,  therefore,  no  remedial 
action  is  appropriate. 

OeietiOB  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  site: 

(1)  EPA  Region  IV  issued  a  Final 
Close  Out  Report  in  September  1993, 
which  addressed  the  site  conditions, 
quality  assurance  and  control  during 
construction,  and  tedmical  criteria  for  * 
satisfying  the  completion  requiremente. 

(2)  Concurrent  with  this 
announcement,  a  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  appropriate 
federal,  state,  and  local  officials 
announcing  the  commencement  of  a  30- 
day  public  comment  period  on  the 
Notice  of  Intent  to  Delete. 

(3)  EPA  has  made  all  relevant 
documents  available  for  public  review 
at  the  information  repositories. 

Deletion  of  the  site  bom  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
information  purposes  and  to  assist  EPA 
management.  As  mentioned  earlier, 
Section  300.425{e)(30)  of  the  NCP  states 
that  deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  of  the  site  for 
future  Fund-financed  response  actions. 

For  the  deletion  of  this  site.  EPA  will 
accept  and  evaluate  public  comments 
on  this  Notice  of  Intent  to  Delete  before 
finalizing  the  decision.  If  necessary,  the 
Agency  will  prepare  a  Responsiveness 
Summary  to  address  any  significant 
public  commente  received  during  the 
comment  period.  The  deletion  is 
finalized  after  the  Regional 
Administrator  places  a  Notice,  of 
Deletion  in  the  Federal  Register. 


Basis  for  Intended  Lewirimrg  Dump 
SiteDdetion 

The  following  is  a  summary  of 
activities  on  the  Lewisburg  Dump  Site. 
It  provides  EPA's  rationale  for  the 
proposed  deletion. 

llie  site  is  a  20-acre  tract  of  farmland 
located  less  than  one  mile  north  of 
Lewisburg,  Tennessee.  It  contains  an 
abandoned  six  acre  limestone  quarry 
and  a  pond.  Tlie  City  of  Lewisburg 
owned  and  operated  the  diunp  which 
used  about  four  acres  at  the  westwn 
portion  of  the  quarry  for  landfill 
operations  from  the  bte  1950s  to  1979. 
llie  lundPH  was  open  to  all  residential 
and  industrial  dumpos.  Qty  records 
have  indicated  that  several  surrounding 
communities  hauled  wastes  to  die 
diunp. 

In  1973.  a  study  was  conducted  by  the 
Tennessee  Department  of  Public  Health 
(TDPH)  M^di  indicated  that  the  old 
quarrywas  unfit  for  a  sanitary  landfill. 
Also,  in  the  early  1970s,  the  Qty 
submitted  plans  to  TDPH  for  an  on-site 
incinerator,  interim  maintenance,  and 
final  closure  of  the  dump.  In  1977. 
preliminary  closure  of  the  landfill  began 
as  soil  was  applied  to  cover  the  wastes. 
In  1979,  final  closiue  of  the  landfill  was 
conducted. 

EPA  initially  inspected  and  assessed 
the  conditions  of  the  site  in  1982. 
Among  the  wastes  observed  during  the 
inspection  were  adhesives,  paint 
stripper,  empty  pails  coated  with  yellow 
lacquer,  metel  cuttings,  sawdust,  pencil 
cores,  cosmetic  powders  and  shoe 
linings.  Results  of  the  assessment 
indicated  the  presence  of  organic  and 
inorganic  compounds  including  lead, 
toluene.  PCB,  chlordane,  and  phenol. 
After  evaluating  the  conditions  of  the 
landfill.  EPA  added  Lewisbiug  Dump  to 
the  NPL  in  December  1982. 

In  1985,  EPA  contected  a  group  of 
companies,  agencies,  and  individuals 
who  were  identified  as  potentially 
responsible  for  the  wastes  at  the  dump 
to  address  the  problem.  The  City  of 
Lewisburg  and  other  potentially 
responsible  parties  (PRPs)  formed  the 
Lewisburg  Enviromnental  Response 
Committee  (LERC)  to  conduct  a 
Remedial  Investigation/Feasibility 
Study  (RI/FS)  on  the  site.  The  study  was 
conducted  under  the  terms  of  an 
Administrative  Order  on  Consent  which 
the  PRPs  entered  into  with  EPA. 

The  RI/FS,  which  was  completed  in 
1990,  confirmed  the  presence  of 
contaminants  at  the  site.  Organic  and 
inorganic  compoimds  were  detected  in 
the  landfill  soil,  shallow  aquifers 
beneath  the  site,  and  in  the  abandoned 
quarry  pond. 


The  most  prevalent  organic 
contaminants  at  the  site  were  bis(2- 
ethylhexyDphthalate.  (DEHP), 
metiiylene  chloride,  xylene, 
ethylbenzene,  4-methyl-2-pentanone,  2- 
butanone,  carbon  disulfide,  and  toluene. 
The  most  common  inorganic 
contaminante  were  copper,  chromium, 
aluminum,  arsenic,  iron,  lead, 
manganese,  mercury,  bariiun,  and  zinc. 
Of  these  contaminants,  only  DEHP  and 
copper  were  detected  at  levels  of 
significant  concern.  No  contaminants 
were  detected  at  appreciable 
concentrations  ontaide  the  site. 

The  RI/FS  residts  indicated  that, 
although  contaminant  concentrations 
were  generally  insignificant,  the  wide 
variety  of  the  compounds  was  of 
concern.  Other  concerns  noted  were  tiiat 
the  compounds  had  die  potential  to 
become  exposed  by  landfill  cap 
deterioration,  the  open  access  to  the  site 
and  possible  disturbance  of  landfill 
constituents.  In  addition,  there  was 
potential  for  increased  groundwater 
contamination  and  leadiate  generation 
if  site  conditions  were  not  improved. 

Special  studies,  including  well 
siuveys  and  dye  trace  analyses  were 
conducted  in  die  area  of  the  site  to 
evaluate  groundwater  conditions  since 
most  residences  had  water  wells.  The 
well  survey  identified  123  households 
within  a  2  mile  radius  of  the  site  with 
a  minimum  of  one  well  on  each 
property.  Approximately  70  of  these 
households  were  utilizing  groundwater 
firom  wells  for  domestic  or  livestodc 
purposes.  However,  most  residences 
near  the  site  were  connected  to  the 
mimicipal  water  supply.  No  industrial 
or  municipal  wells  were  found  in  the 
survey  area.  Tlie  dye  trace  studies  did 
not  indicate  an  immediate  effect  of  the 
site  on  the  domestic  wells. 

In  order  to  alleviate  potential  adverse 
ejects  of  the  site  on  human  health  and 
the  environment,  the  RI/FS  evaluated 
several  possible  remedial  measures. 
Based  on  the  results,  EPA  issued  a 
Record  of  Decision  (ROD)  in  September 
1990,  which  described  the  remedy 
selected  for  the  site.  The  major 
components  of  the  selected  remedy 
were:  (1)  removal  and  disposal  of  all  site 
surface  debris,  (2)  removal  and  disposal 
of  all  debris  in  the  quarry  pond,  (3) 
replacement  of  plastic  test-pit  caps  with 
landfill  cap  material,  (4)  regrading  of  the 
landfill  cap,  (5)  implementation  of 
institutional  controls,  and  (6)  long-term 
monitoring  and  analysis. 

Soon  after  the  ROD  was  issued,  EPA 
requested  the  PRPS  to  implement  and 
fund  the  selected  remedy.  The  PRPs 
agreed  and  signed  a  Consent  Decree  in 
1991  to  perform  the  work.  All  remedial 
activities  were  completed  between 


Septembo-  4. 1992,  and  September  20, 
1993.  The  Remedial  Action  Report 
submitted  by  the  PRPs  indicated  that 
382  cubic  yards  of  debris/soil,  172  tires, 
50  empty  drums  and  2  drums 
containuu  lead  paint  and  sludge  were 
removed  from  the  site.  These  were 
disposed  of  at  properly  permitted 
facilities.  EPA  and  TDEC  performed  a 
final  site  work  inspection  in  September 
1993,  and  determined  that  the  Remedial 
Action  (RA)  had  been  successfully 
executed. 

Following  the  RA  completion,  the 
PRPs  initiated  site  maintenance  and 
monitoring  activities,  including  regular 
site  inspection  and  groundwater 
sampling.  Laboratory  results  and  other 
reports  on  these  activities  have 
confirmed  that  the  cleanup  work  at 
Lewisburg  Dump  was  successful  and 
that  the  site  no  longer  poses  a  threat  to 
human  health  or  the  environment. 

The  PRPs  will  continue  to  monitor  the 
groundwater  periodically  and  report 
resuhs  to  EPA  as  stipulated  in  the  1991 
Consent  Decree.  TDEC  will  provide 
necessary  oversight. 

The  Consent  Decree  required  the  PRPs 
to  place  deed  restrictions  on  the 
property.  The  deed  restrictions  were 
recorded  with  the  Office  of  the 
Hamilton  County  Register  on  August  19, 
1993. 

Throughout  this  project,  EPA 
conducted  active  commimity  relations 
activities  to  ensuire  that  the  local 
residents  were  well  informed  about  the 
different  activities  occurring  at  the  site. 
These  included  the  development  of 
Ccmununity  Relations  Plans,  public 
meetings,  and  routine  publications  of 
progress  report  fact  sheets.  A  public 
meeting  presenting  the  Proposed  Plan 
was  held  on  July  25, 1990  in  Lewisburg. 
Tennessee.  PubUc  comments  on  the 
selected  remedy  were  addressed  in  the 
1990  ROD,  and  site  information  was 
placed  at  the  repository  in  a  local 
library.  A  Pre-Construction  meeting  was 
held  on  August  17, 1992  in  Lewisburg 
to  discuss  the  start  of  cleanup  activities 
with  the  conmiunity.  In  December  1993. 
EPA  ennoimced  the  end  of  site  cleanup 
activities  in  the  local  newspaper  after 
the  final  RA  inspection. 

EPA  providea  oversight  and  involved 
the  State  in  the  evaluation  and  approval 
of  work  conducted  by  the  PRPs  at  the 
site.  The  Remedial  Design  (RD).  RA 
contract,  and  RA  Work  Plan  were 
carefully  reviewed  by  EPA  and  TDEC 
for  compliance  with  all  quality 
assurance/quality  control  (QA/QC) 
procedures.  EPA  reviewed  or  developed 
site  evaluations,  project  plans,  technical 
and  material  specifications, 
construction,  installation,  testing,  and 
sampling  requirements  and  procedures 
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for  all  laboratoiy  analyses.  WarkPkiis 
were  developed  is  nerwwaiy  by 
ccmtracUns  vrbich  specified  appropriate 
QA/QC  measuies  Ict  all  clesnup 
activities.  EPAxesnewed  aid  approved 
the  QA/QC  plana  which,  in  general, 
were  based  on  tfi4  protocols  in  the  U.S. 
EPA,  Region  IV. 

Consistent  witl^  EPA  guidance,  a  five 
yesr  review  of  thjs  project  is  necessary 
to  ensure  contintied  protection  of 
human  health  sn4  the  environment  The 
statutory  review  ivill  be  conducted 
according  to  the  Office  of  Sohd  Waste 
and  Emeigeney  FNponse  Directive 
9355.7-02,  "Struiture  and  Components 
of  the  Five  year  HiBviews". 

The  five-year  period  begins  with  the 
date  of  RA  contnirt  award  which,  for 
this  project,  is  September  8, 1992. 
Therefore,  the  re>liew  should  be 
completed  prior tbSeptember 8, 1997. 

In  concliuion,  EPA,  with  the 
concurrence  of  thp  State,  has 
determined  that  ^\  appropriate 
remedial  actions  it  the  Lewisbiirg  Dump 
site  under  CERCI4A  have  been 
completed.  The  site  no  fonger  poses  a 
threat  to  human  health  or  the 
environment  Tho^fore,  EPA  proposes 
to  delete  the  site  aom  the  NPL  and 
requests  public  cdmments  on  the 
proposal. 

Dated:  NovembOTp7.199S.  * 

Patrick  M.ToblD.    | 
Acting  Re^onal  Adktinistiator,  USBPA, 
BegtbttlV.  \ 

tFR  Dm.  95-30798  filed  12-19-45:  8:45  am] 
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FEDERAL  COMMJNICATIONS 
COMMISSION      I 

47CFRPwt73 

|MM  Docket  No.  9s|l7»;  m(M728] 

Radio  Broadcast^  Sarvlces; 
Caaavilla  and  KIrf  barling  CHy,  MO 

AO0ICY:  Federal  Qommunicatlons 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Kevin 
M.  and  Patricia  Wl  Wodlinger, 
proposing  the  substitution  of  Channel 
261C2  for  Channel  261A  at  Cassville, 
Missouri,  reallotment  of  Chaimel  261 C2 
to  Kimberling  Qty,  Missouri,  and 
modification  of  the  license  for  Station 
KRLK  accordingly.  The  coordinates  for 
Channel  261C2  at  Kimberling  Qty  are 
36-30-00  and  93-^23-00.  We  shall 
propose  to  modify  the  license  for 
Station  KRLK  in  accordance  with 
Sections  1.420(g)  and  (i)  of  the 


Commission's  Rules  and  will  not  accept 
cranpeting  expressions  of  interest  for  the 
use  of  the  diannel  oar  require  petitkmer 
to  demtmstrate  the  availaility  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 

DATES:  Commente  must  be  filed  on  or 
before  February  5. 1996,  and  reply 
comments  on  or  before  February  20. 
1996. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  William 
J.  Pennington,  m.  Post  Office  Box  1447, 
Mount  Pleasant,  South  Carolina  29465. 

FOR  FURTHER  MFOmUTKM  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPl^MENTARY  INFORMATION:  This  is  a 
stunmary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-179,  adopted  December  6, 1995.  and 
released  December  15, 1995.  The  full 
text  of  this  Commission  decision  t& 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washiogton. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037,  (202)  857-3800. 

Provisicms  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commimications  Commission. 
Joiu  A.  Karouaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  95-30896  Filed  12-19-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Mrtowl  Ocyanic  and  Atmoapharte 
Admit  lisiialloii 

50  CFR  Parte  611  and  65S 


[DoekslNo.  •512062S3-5293-01:  W. 
1108968] 

RIN  0648-AP01 

AttanHc  Madtaral,  Squid,  and 
Butterflsh  FMiarias;  Amandnwiit  5 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA),  ■ 
Commerce.  .^.■.  .     ' 

__  -,.'1       .;''''ff . 

ACTION:  Proposed  rule;  reqiiest  for 
comments. 

summary:  NMFS  issues  this  proposed 
rule  to  implement  the  measures 
contained  in  Amendment  5  to  the 
Fishery  Management  Plan  for  the 
Atlantic  Mackerel,  Squid,  and  BuUerfish 
Fisheries  (FMP).  Amendment  5  is 
intended  to  further  the  Americanization 
of  the  fisheries  and  to  implement 
measures  to  prevent  overfishing  and 
avoid  overcapitalization  of  the  domestic 
fleet. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  January 
29, 1996. 

ADDRESSES:  Comments  on  the  proiMsed 
rule  should  be  sent  to:  Dr.  Anchew  A. 
Rosenberg,  Regional  Director,  National 
Marine  Fisheries  Service,  Northeast 
Regional  Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298.  Mark  the 
outside  of  the  envelope,  "Comments  on 
Amendment  5  Atlantic  Mackerel,  Squid, 
and  Butterfish." 

Comments  regarding  the  burden-hour 
estimates  or  any  other  aspect  of  the 
collection-of-information  requirements 
contained  in  this  proposed  rule  should 
be  sent  to  the  Northeast  Regional 
Director  at  the  address  above  and  the 
Office  of  Management  and  Budget 
(OMB)  (Attention:  NOAA  Desk  Officer), 
Washington,  D.C.  20503. 

Copies  of  the  Amendment,  final 
environmental  impact  statement, 
regulatory  impact  review,  and  other 
supporting  documents  are  available 
upon  request  from  David  R.  Keifer, 
Executive  Director,  Mid- Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  South  New. 
Street,  Dover,  DE  19901-6790. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
508-281-9104. 


SUPPLEMENTARY  INFORMATION: 
Background 

Amendment  5  was  developed  in 
response  to  concerns  regarding 
overcapitalization  expressed  by  industry 
representatives  at  several  meetings  of 
the  Mid-Atlantic  Fishery  Management 
Council  (Coimdl)  and  its  Squid, 
Mackerel,  and  Butterfish  (SMB) 
Committee  in  the  early  1990's.  Increases 
in  domestic  squid  landings  and  a 
stagnation  in  ihe  growth  of  butterfish 
landings  at  well  below  the  maximum 
sustainable  yield  (MSY)  for  that  species 
moved  the  Coimdl  to  develop  this 
comprehensive  amendment. 

At  its  Jtily,  1992,  meeting,  the  Coimcil 
voted  to  publish  a  notice  of  control  date 
for  the  Atlantic  mackerel,  squid,  and 
butterfish  fisheries.  The  control  date 
established  was  August  13, 1992  (57  FR 
36384,  August  13. 1992).  This  notice 
informed  the  public  that  the  Council 
was  considering  a  moratorium  on  vessel 
permits  issued  for  these  fisheries.  At  its 
July.  1994,  meeting,  the  Coimcil 
reconsidered  the  need  for  a  control  date 
for  the  Atlantic  mackerel  fishery.  The 
data  the  Council  reviewed  indicated  the 
catch  and  fishing  effort  had  decreased  in 
1993  and  1994,  while  stock  biomass 
remained  high.  In  response,  the  Coxmcil 
rescinded  the  control  date  for  the 
Atlantic  mackerel  finery  (59  FR  49235, 
September  27, 1904).  Initial  pubUc 
scoping  meetings  to  discuss  possible 
management  measiires  for  SMB  took 
place  in  January,  1993,  at  which  time 
the  vessel  moratorium,  mesh 
restrictions,  and  area  and  seasonal 
closures  were  idmtified  as  measures  for 
consideration.  A  public  hearing  draft  of 
Amendment  5  was  adopted  by  the 
Council  at  its  June,  1994,  meeting  and 
presented  at  public  hearings  in 
December,  1994.  As  a  result  of  issues 
raised  at  the  hearings,  the  Council  voted 
in-Febmary,  1995.  to  issue  a  supplement 
to  Amendment  5  that  contained 
revisions  to  the  LoUgo  minimum  mesh 
net  requirement  and  the  quriifying 
criteria  for  the  vessel  moratoria.  Public 
hearings  were  conducted  in  April,  1995, 
to  present  the  revised  Amendment.  The 
Coimcil  adopted  Amendment  5  on  May 
25, 1995,  for  submission  to  NMFS  for 
Secretarial  review. 

SUtos  af  the  Stocks 

In  1993,  the  17th  Northeast  Regional 
Stock  Assessment  Workshop  (17th 
SAW)  was  convened  to  examine  the 
status  of  several  species,  including  Illex 
and  Loligo  squid  and  butterfish. 

Results  of  SAW  17,  as  indicated  in  the 
March,  1994,  plenary  report,  estimated 
MSY  for  Loligo  squid  to  be  36,000 
metric  tons  (mt)  based  on  the  finding 


that  the  Loligo  has  a  life  span  of  one 
year  rather  than  three,  as  previously 
believed.  The  present  MSY  for  Loligo 
squid  is  specified  in  the  FMP  as  44,000 
mt,  based  on  the  assumption  that  Loligo 
squid  has  a  3-year  life  span.  The  17th 
SAW  advised  that  Loligo  is  considered 
to  be  folly  utilized  when  based  on  the 
revised  MSY  of  36,000  mt. 

The  present  MSY  for  Illex  is  specified 
in  the  FMP  as  30,000  mt  and  is  based 
on  the  disproven  assumption  that  the 
life  span  of  these  animals  is  2  yean. 
Thoi^  the  17th  SAW  determined  that 
Illex  also  has  a  life  span  of  1  year,  it  did 
not  recommend  revising  the  MSY. 
Instead,  the  17th  SAW  recommended 
that,  since  Illex  is  a  transboimdary  stock 
between  the  United  States  and  Canada, 
a  joint  assessment  should  be  conducted 
before  a  revised  MSY  could  be 
recommended.  However,  the  17th  SAW 
advised  that  the  current  MSY  for  Illex 
may  be  inappropriate  and  cautioned 
that,  while  the  stock  is  under-exploited 
based  on  current  MSY,  the  potential  for 
recruitmrait  overfishing  may  be 
substantial. 

The  exploitation  rate  for  butterfish  is 
unknown.  However,  the  stock  is  at  a 
low-to-medium  biomass  level  and 
current  catch  levels  are  well  below  the 
MSY  of  16,000  mt.  The  adult 
compcment  of  the  stock  has  declined 
since  1990  and  is  currenUy  well  below 
average.  It  is  estimated  that  50  percent 
of  the  harvest  of  butterfish  over  the  past 
several  years  has  been  discarded  due  to 
both  the  relatively  small  size  of  the  fish 
and  the  lack  of  markets.  The  largest 
butterfish  landings  in  recent  years  have 
been  made  as  bycatch  in  the  Loligo 
squid  fishery. 

At  the  time  the  Council  was 
developing  and  adopting  Amendment  5, 
the  most  recent  stodc  assessment  for 
Atiantic  mackerel  was  that  done  in 
1991,  when  the  12th  SAW  assessed  the 
stock  as  underexploited  with  a  high 
biomass.  That  assessment  indicated 
that,  following  a  period  of  poor  year 
classes  bom  1976  through  1980,  there 
were  several  years  with  relatively  good 
recruitment,  yielding  especially  strong 
year  classes  in  1982, 1987,  and  1988. 
These  cohorts  contributed  to  a  marked 
increase  in  stock  biomass.  Estimated 
spawning  stock  biomass  was  3,010,000 
mt  in  1991  with  an  exploitation  rate  of 
2  percent 

The  recenUy  concluded  20th  SAW 
determined  that,  based  on  the  1994 
stock  assessment,  the  AUantic  mackerel 
stock  continues  to  be  under-exploited 
and  at  a  high  biomass  level.  The 
exploitation  rate  of  two  percent  has  not 
changed.  The  20tii  SAW  further 
concluded  that  the  long-term  potential 
catch  (LTPC)  projected  for  the  Canadian 


and  U.S.  Atlantic  mackerel  combined 
was  approximately  150,000  mt.  This 
represents  an  increase  of  16,000  mt  from 
the  previous  LTPC  value  of  134,000  mt. 
The  LTPC  is  the  estimate  of  allowable 
annual  catch  levels  that  would  sustain 
the  fishery  for  several  years. 

Management  Measures 

NMFS  is  requesting  comment  on  all 
meesiues  contained  in  Amendment  5. 
However,  NMFS  has  serious  concerns 
about  the  proposed  criteria  for  entry 
into  the  fisheries  for  the  squids  and 
butterfish,  the  exemption  proposed  for 
the  sea  herring  fishery,  the  Council's 
proposal  to  constrain  ABC  by  the  LTPC 
value,  and  the  use  of  the  50-fathom 
curve  as  a  boundary  for  the  exemption 
from  the  minimimi  mesh  size  for  Loligo 
during  prosecution  of  the  summer  Illex 
fishery.  Because  of  NMFS'  concerns 
regarding  the  enforceability  of  the  50- 
fathom  cxuve  as  a  boimdary,  NMFS 
proposes  a  set  of  latitude-longitude 
coordinates  to  achieve  the  Council's 
intent  in  an  enforceable  maimer.  While 
comment  is  sought  on  all  measures 
contained  in  the  proposed  rule,  NMFS 
asks  the  public  to  focus  on  these 
measures  in  particular,  to  assist  in 
conducting  a  thorough  and  deliberative 
review  of  die  amendment  before  final 
approval  or  disapproval  by  the  Secretary 
of  Commerce  (Secretary). 

In  addition,  NMFS  notes  that  the 
provision  contained  in  Amendment  5 
that  would  require  the  Secretary  to 
publish  a  control  date  for  the  Atlantic 
mackerel  fishery  when  commercial 
landings  reach  50  percent  of  allowable 
biological  catch  (ABC)  is  not  included 
in  this  proposed  rule.  NMFS  does  not 
consider  this  provision  to  be  a 
management  measure  to  be 
implemented  by  a  fishery  management 
plan.  Rather,  it  is  viewed  as  a  statement 
of  Coimcil  intent;  NMFS  expects  that 
the  Council  will  recommend  the 
pubUcation  of  a  notice  of  control  date 
when  it  deems  this  action  necessary. 

The  permit  and  reporting 
requirements  and  revision  to  the  annual 
specification  process,  if  approved,  will 
be  implemented  for  the  1997  fishing 
year.  Other  provisions  may  be  effective 
prior  to  that  time. 

Elimination  of  the  Potential  for  Joint 
Ventures  and  Directed  Foreign  Fishing 
for  the  Squids  and  Butterfish 

The  Council  proposes  to  eliminate 
foreign  participation  in  these  fisheries. 
Joint  ventures  and  total  allowable  levels 
of  foreign  fishing  (TALFF)  have  not 
been  allocated  for  squid  or  butterfish 
since  the  niid-1980's.  The  Council 
concluded  that  the  domestic  fleet  has 
the  capacity  to  harvest  the  OY  from 
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these  fisheries.  H9%vever.  joint  venture 
and  TALFF  allocifjans  for  Atlantic 
mackerel  may  cofltinue.  If  there  is 
TALFF  specified  for  Atlantic  mackarel, 
there  will  be  butt^rfish  hycatch  TALFF 
allocated  diat  is  eeual  to  0.08  percent  of 
the  medwrel  TA1|t,  in  order  to  reduce 
waste  of  bycatdi  ill  that  fishery.  The 
definitions  of  "otlter  allocated  spedes" 
and  "im>hilrftBd  pedes''  at  50  C7R 
611.50(b)  are  mocified  accordingly,  to 
make  sijuids  "proUbited  spedes." 

MSYferLoliteSqvid 

The  Council  would  revise  the  MSY 
fiir  £o%>  squid  to  36.000  mt  frcHn 
44.000  mt  The  retision  is  based  oc  the 
finding  that  the  stfiid  has  a  one-year  life 
span.  The  stock  isicoBsidered  to  be 
fuUy-exploited. 


SpawBing  Stock  Bifluaas  (SSB) 
LTPC  far  Atlantic  iMadcarel 

The  FMFcurtexfdy  spedfies  ABC  for 
Atlantic  mackerel  as  that  U.S.  catch  that 
woold  yield  an  SS8  of  600.000  mt.  The 
Council  %vould  rei(ise  this  threshold 
upward  to  900.000  mt  to  promote 
recruitment.  A  time  series  based  on  the 
1991  assessment  feund  that  the  median 
year  class  size  for  veers  1962-93, 
indusive.  was  1.277  billion  fish.  When 
the  SSB  was  leas  than  900,000  mt,  (mly 
35  percent  of  the  ensuing  yeer  classes 
were  observed  to  be  above  the  median. 
Conversely.  82  pei|cent  of  the  year 
dasses  were  abovq  the  median 
recruitment  level  yhen  SSB  exceeded 
900.000  mt. 

The  Coundl  would  also  constrain 
ABC  with  a  derivefi  LTPC.  The  current 
LTPC  spedfied  anhually  by  the  Coundl 
would  be  150,000  mt  minus  the 
projeded  annual  Canadian  catch. 
Therefore,  at  present,  if  this  measure 
were  approvMi,  AfC  could  be  no  larger 
than  150.000  mt  aed  is  likely  to  be  less. 
The  Council  belietes  that  management 
of  Atlantic  mackerel  should  be  based  on 
long-term  yield  projections.  Howevw, 
NKff'S  is  concerned  about  the  fad  that 
Atlantic  mackerel  stock  abimdance  is 
very  high  currently,  and  that  limiting 
ABC  by  LTPC  may  be  overly 
constraining  in  the  short  term.  The  20th 
SAW  states  that  aticurrent  stock 
abundance  amounts,  Atlantic  mackerel 
landings  of  200,000  mt  could  be 
sustained  for  seve^  years  because  of 
foregone  jield  in  the  fishery  recently. 

Seasonal  Quota  for  Loli^  Squid 

This  managemeat  measure  would  give 
the  Regional  Diredor  authority  to 
establish  annual  seasonal  quotas  for 
Loligo  based  on  the  recommendations  of 
the  Atlantic  Mackerel,  Squid,  and 
Butterfish  Monitoiing  Committee 
(Monitoring  Comntittee)  and  the 


Coundl.  Such  quotas  are  intended  to 
ensure  suffident  escapement  of  Loligo 

X'd  from  the  ofCshore  winter  fishery  to 
ft  for  catches  in  traditional  inslme 
fisheries. 

MorateriMi  on  Vessd  Permits  for 
Bottarfidi  and  Sqnids 

The  Coundl  would  establirii  a 
moratorium  <»  new  vessel  permits  for 
the  directed  fisheries  for  butterfish  and 
the  amiids.  The  Council  would  also 
establish  a  vessel  permit  category  open 
to  all  vessels,  which  would  allow  a 
vessel  to  retain  up  to  2,500  Vb  (1.13  mt) 
of  each  spedes  per  trip.  This  ind<kaital 
catch  level  could  be  adjusted  annually. 

Moratorium  permits  would  be  issued 
for  Loligo  squio  and  butterfish  jointly 
and  Illex  squid  aeperatelv.  In  the 
Novnnber.  1994.  public  hearing  draft, 
the  time  horizon  that  served  as  a  basis 
for  qualifying  for  the  moratoria  permits 
wras  August  13. 1988.  to  August  13. 
1993,  liMidings  requirements  proposed 
at  that  time  were  5,000  lb  (2.27  mt)  in 
one  vnek  for  Loligo  sqiiid  or  buttorfish 
and  five  separate  trips  of  at  least  5.000 
lb  (2.27  mt)  eech  for  Illex.  Fxuthermore, 
it  was  proposed  that  vessels  would 
qualify  for  the  Illex  permit  if  ownen  had 
purchased  refrigerated  sea  water 
equipment  or  an  on-board  freeser  by 
May  31, 1094.  and  had  landed  five  trips 
of  at  leest  5.000  lb  (2.27  mt)  prior  to  the 
promulgation  of  the  final  regulations 
implementing  Amaidment  5.  Under 
boui  moratoria,  vessel  replacement 
would  be  allowed  if  a  qualifying  vessel 
leaves  the  fishery  involuntarify;  for 
example,  if  it  siiJcs. 

Comments  during  the  public  hearings 
held  in  December,  1994,  indicated  that 
the  industry  believed  the  qualification 
period  for  the  Illex  squid  permit  should 
be  extended  back  to  August  13, 1981. 
This  revision  would  allow  the  catch 
history  of  vessels  that  partidpated  in 
the  foreign  joint  venture  fishery  prior  to 
1988  to  quaiUfy  them  for  a  moratorium 
permit  At  the  February  23, 1995,  SMB 
Committee  meeting,  industry 
representatives  argued  that  it  would  not 
be  fair  to  Limit  the  extension  of  the 
qualification  period  to  the  lUex  fish^y 
only,  convincing  the  Committee  to 
recommend  that  the  Council  extend  the 
qualification  period  back  to  1981.  for 
both  the  Illex  and  Loyjgo/butterfish 
moratoria  permits.  Furthermore,  the 
SMB  Committee  believed  that  the 
Loy/go/butterfish  landing  criterion  was 
not  in  line  with  active  partidpation  in 
these  fisheries.  It  recommended 
requiring  20,000  lb  (9.07  mt)  to  have 
been  landed  in  any  30-consecutive-day 
period  during  the  qualification  period. 
The  Coundl  accepted  the  SMB 
Committee's  recommendations  at  its 


March.  1995,  meeting.  Howevw.  since 
these  changes  to  the  Public  Hearing 
Draft  regarding  qualifying  ccmditions 
were  viewed  as  substantive,  a 
Supplemental  Public  Hearing  Draft  was 
developed  and  presented  at  public 
hearings  in  April.  1995.  After  taking  ' 
into  account  public  comment,  the 
Council  adopted  the  revised  qualifying 
criteria  in  ^y.  1995. 

Party  or  Charter  Boat  Pennit 

The  ownw  of  a  party  or  charter  boat 
(vessel  for  hire)  would  be  required  to 
obtain  an  SMB  party  or  charterboat 
permit.  A  party  or  charter  vessel 
obtaining  this  permit  could  also  have  a 
commerdal  permit  for  Atlantic 
mackerel  or  a  commerdal  moratoriiun 
permit  fcv  Wex  squid  and/or  Loligo/ 
butterfish  if  the  vessel  meets  the 
qualifying  criteria.  However,  such  a 
vessel  would  be  pnrfiibited  from  fishing 
commercially  when  carrying  passengers 
forafae. 

Atlantic  Mackerel  Permit 

Although  a  moratorium  would  not " 
exist  on  entry  into  the  Atlantic  mackerel 
fishery,  an  Atlantic  mackwel  permit 
would  be  required  to  harvest  and  sell 
Atlantic  maocerel.  Vessels  receiving 
permits  ftir  the  Atlantic  madcerel  fishery 
would  be  required  to  comply  with  the 
reqtiirements  implemented  imder  the 
FMP,  including  recordkeeping  and 
reporting. 

Operator  Pennit 

An  o{>erator  of  a  vessel  with  a  pennit  ' 
issued  under  this  FMP  would  be 
required  to  have  an  operator  permit 
issued  by  the  Northeast  Region.  NMFS. 
The  operator  permits  issued  to  operatore 
in  the  fisheries  for  Northeast 
multispedes,  American  lobster,  and 
Atlantic  sea  scallops  would  satisfy  this 
requirement.  The  operator  would  be 
held  accountable  for  violations  of  the 
fishing  regulations  and  would  be  subjed 
to  a  permit  sandion.  During  the  permit 
sanction  period,  the  operator  could  not    - 
work  in  any  capacity  aboard  a  federally 
permitted  fishing  vessel. 

Transfen  at  Sea 

Only  vessels  issued  a  moratorium 
permit  would  be  allowed  to  transfer 
Loligo  squid,  Illex  squid,  or  butterfish  at 
sea.  This  provision  is  intended  to 
enhance  enforcement  of  the  inddental 
catch  allowance  for  vessels  without 
moratorium  permits,  which  is  currently 
specified  as  2.500  lb  (1.13  mt)  of  Illex, 
Loligo.  or  butterfish  per  trip. 

Reporting  and  Recordkeeping 

The  Council  intends  to  institute 
recordkeeping  and  reporting 
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requirements  in  the  FMP  that  are 
identical  to  those  required  by  the- 
Siunmer  Floiuider,  Northeast    .  .-i-.a 
Multispedes.  and  Atlantic  Sea  Scallop 
Fishery  Management  Plans. 

Commerdal  logbooks  would  be 
submitted  on  a  monthly  basis  by  vessel 
ownera  in  order  to  monitor  the  fishery. 
Real-time  assessment  and  management 
of  the  Loligo  and  /if  ex  resources  may  be 
necessary  due  to  the  risk  of  overfishing 
stocks  comprised  of  only  a  single 
cohort.  The  Council  proposes  that  the 
Regional  Diredor  specify,  during  the 
first  year  of  implementation,  the  data 
elements  and  reporting  mechanism 
required  to  establish  a  real-time 
assessment  and  management  program 
for  the  annual  squid  spedes.  The 
Coundl  would  investigate  the  feasibility 
of  such  a  management  system  in  year  2 
of  the  management  program.  Operators 
of  party  and  charter  boats  with  Federal 
permits  would  also  be  required  to 
provide  catch  information  on  logbooks 
submitted  monthly. 

Dealers  with  permits  issued  pursuant 
to  the  FMP  woiild  submit  weekly 
reports  showing  spedes  purchased  in 
pounds,  and  the  name  and  pennit 
number  of  the  vessels  from  which  the 
aforementioned  spedes  were  purchased. 
Buyers  that  do  not  purchase  directly 
from  vessels  would  not  be  required  to 
submit  reports  under  this  provision. 

Minimum  Mesh  Size  Requirement  for 
Loligo  Squid 

The  minimum  mesh  size  requirement 
for  the  Loligo  squid  fishery  and 
exemptions  from  that  requirement 
would  be  established  on  a  frsmeworic 
basis.  These  provisions  could  be 
changed  by  the  Regional  Director  based 
upon  the  recommendation  of  the 
Ck>undl.  This  amendment  proposes  that 
initially,  otter  trawl  vessels  possessing 
one  pound  (0.45  kg)  or  more  of  Loligo 
squid  be  required  to  fish  with  nets 
having  a  TntniTniim  mesh  size  of  1-7/8 
indi  (48-mm)  diamond  mesh,  inside 
stretdi  measure,  applied  throughout  the 
net  including  the  body  and  codend.  A 
liner  would  be  allowed  to  dose  the 
opening  created  by  the  rings  in  the 
rearmost  portion  of  the  codend, 
provided  that  it  does  not  extend  more 
than  ten  meshes  forward  from  the 
rearmost  portion  of  the  codend.  Net 
strengtheners,  ropes,  lines,  or  chafing 
gear  on  the  outer  portion  of  the  trawl  net 
would  be  required  to  have  a  mesh 
opening  of  at  least  4.5  inches  (115  mm), 
inside  stretch  measure.  This  provision 
would  be  implemented  as  a  fishery 
measiue  that  could  be  adjusted  annually 
by  the  Regional  Diredor,  based  upon  a 
recommendation  by  the  Coundl. 


There  are  two  proposed  exemptions 
from  the  minimum  mesh  size 
requirement  for  Loligo.  The  first  would 
exempt  vessels  fishing  for  Illex  during 
the  months  of  June,  July,  August,  and 
September  seaward  of  the  50-CBthom 
curve.  Tlie  second  would  exempt 
vessels  participating  in  the  directed 
fishery  for  sea  herring,  provided  that  75 
percent  or  more  of  their  catch,  by 
weight,  is  comprised  of  sea  herring. 

NMFS  Office  of  Enforcement  and  the 
Coast  Guard  have  expressed  concern 
about  the  enforceability  of  an  exemption 
area  defined  by  a  fathom  curve,  so 
NMFS  proposes  a  set  of  latitude- 
longitude  coordinates  intended  to 
follow  closely  the  50-fathom  curve  and 
achieve  the  Coimcil's  intent  in  an 
enforceable  manner.  These  law 
enforcement  agendes  are  also 
concerned  with  the  feasibility  of  the 
proposed  sea  herring  exemption  because 
of  the  difficulties  in  ascertaining  relative 
percentages  of  the  catch.  After  receiving 
public  comment  on  these  exemptions, 
NMFS  will  determine  how  best  to 
administer  these  provisions,  should 
they  be  approved. 

Qassification 

SecUon  3D4(a)(l)(D)(ii)  of  the 
Magnuson  Act,  as  amended,  requires 
NVn^S  to  publish  regulations  proposed 
by  a  Coundl  within  15  days  of  receipt 
of  the  amendment  and  proposed 
regulations.  At  this  time,  NMFS  has  not 
determined  that  the  amendment  these 
rules  would  implement  is  consistent 
with  the  national  standards,  other 
provisions  of  the  Magnuson  Act,  and 
other  applicable  law.  NMFS,  in  making 
that  determination,  will  take  into 
accoimt  the  information,  views,  and 
comments  received  during  the  comment 
period. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy,  Small 
Business  Administration,  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
The  provisions  that  would  be 
implemented  by  Amendment  5  would 
prevent  overcapitalization  of  these 
fisheries  relative  to  abimdance  and 
availability  of  the  stocks  of  Loligo,  Illex. 
and  butterfish.  Amendment  5,  as 
indicated  in  the  initial  regulatory 
flexibiUty  analysis  prepared  by  Oie 
Coxmdl,  would  essentially  maintain  the 
status  quo,  in  terms  of  revenues  for 
participants  in  the  fishery,  since  the 
proposed  limited  entry  measures  would 
indude  historical  partidpants  in  the 
fisheries.  Proposed  measures  would  not 
substantially  aSiect  more  than  20 
percent  of  the  present  partidpants  in 


these  fisheries  and  would  not  directly 
increase  or  decrease  utilization  or 
production  of  the  affected  sp>edes 
resulting  in  a  change  in  expected 
revenues  of  greater  than  5  percent. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  Mandatory  dealer  reporting  and 
annual  employment  data  reporting  have 
been  approved  by  OMB  imder  control 
numbers  0648-0229  and  0648-0018, 
respectively.  Dealer  reporting  responses 
are  estimated  to  take  2  minutes  and 
employment  data  responses  6  minutes. 
The  proposed  rule  also  contains  new 
requirements  that  have  been  submitted 
to  OMB  for  approval.  These 
requurements  and  their  estimated 
response  times  are:  vessel  permits  and 
vessel  permit  appeals  at  30  minutes  per 
response,  operator  permits  at  one  hour 
per  response,  dealer  permits  at  5 
minutes  per  response,  and  an  observer 
notification  requirement  at  2  minutes 
per  response. 

The  response  estimates  shown 
include  the  time  for  reviewing 
instructions,  searching  exiting  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Seod  comments  regarding  any  of  these 
burden  estimates  or  any  other  aspect  of 
the  collection  of  information  to  NMFS 
or  OMB  at  the  ADDRESSES  above. 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  relations.  Reporting 
and  recordkeeping  requirements. 

50  CFR  Part  655 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  14, 1995. 
Gory  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  611  and  655  are 
proposed  to  be  amended  as  follows: 

PART  611— FOREIGN  FISHING 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 
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:  IS  U.&C  1801 M  Mq.,  16  U.&C 
971  at  saq,.  22  U.SXI  1971  at  Mq.,  and  M 
U.&C  1361  at  nq. 

2.  In  S  611.50.  dui^aphs  (b)(3)  and 
(bM4Mi)  and  (bK4)(ii)  an  revised  to  read 
as  follows: 

§M1.80  NortMM^  Allsnfle  Oosan  fMisfy. 

(3)  TALFF.  The  TALFFs  for  ihm 
Northifvest  Adantic  Ocean  fishsiy  are 
published  in  the  federal  Ragislsr. 
Cuiient  TALFFs  a^  also  avmable  from 
the  Regional  Dfieqtor.  The  proceduiss 
tot  determining  aitd  adjusting  the 
Atlantic  mackereliTALFF  is  set  fovth  in 
50  CFR  part  655. 

(4)  •  ~* 

(i)  The  other  all^tcated  species, 
namely:  Atlantic  Hening.  Atlantic 
mackerel,  butterfly  (as  a  bycatch  of 
Athmtic  mackereli.  and  river  herring 
(including  alewiiis.  blueback  herring, 
and  hickixy  shadiH  and 

(ii)  The  prohlbitBd  species,  namely: 
American  plaice,  American  shad, 
Atlantic  cod.  Atlantic  menhaden, 
Atlantic  redfish,  Atlantic  salmon,  all 
marlin,  all  spearfish,  sailfish,  swordfish, 
black  sea  bass,  bltisflsh.  cro^cer, 
haddock,  ocean  pout,  pollock,  red  hake, 
scup.  sea  ttirtles,  flnarks  (except 
do^Sh),  silver  hafe.  spot,  striped  bass, 
summer  flounder,  ttilefish,  yeUowtail 
flounder,  weakfisl^,  white  hake,  short- 
filmed  squid,  longl-finned  squid, 
windowpans  floimder,  vdnter  flotmder, 
witch  flounder,  C(|ntinental  Shelf 
fishery  resources,  and  other 
invertebrates  (except  non-allocated 
squids). 


axcii 


3.  Part  655  is  refised  to  read  as 
follows:  I 

PART  e6fr-ATLANTIC  MACKEREL, 
SQUID.  AND  BUTTERFISH  FISHERIES 


Ap-Qenerai 


S«:. 

655.1  Purpoaaandiacope. 

655.2  Da&iitions. 

655.3  Relation  to  other  laws. 

665.4  Vesnl  permfts. 

655.5  Opwator  peimit 

655.6  Dealer  permit 

655. 7  Recordkeepibg  arid  reportiiig 
requiiements. 

655.8  Vessel  identlficatioii. 

655.9  Prohibitions. 

655.10  Facilitation^  of  enforcement 

655.11  Penalties. 


SubpartI 

655.20  Fishing  year. 

655.21  Maximum  optimum  yields. 

655.22  Procedures  for  determining  initial 
amounts. 

655.23  Closure  of  t}  e  fishery. 

655.24  Tmie  and  area  restrictions  for 
directed  foreign  fishing. 


655.25  Gaar  restrictioDS. 

655.26  Kfinimun  fiah  sizes.  (Iteaenrwll 

655.27  PoaasMiou  limits.  [Raaerved] 

655.28  At-aa«  obaarvar  covataga 

655.29  Transfarat-sea. 

655.30  Bxpatiinantal  flahery. 
Figure  1  to  Part  655— Examption  line  to 

miirinmm  net  maah-size  raquiremant  for 
LoUgp  squid. 
Aottorttjr:  16  U.S.C.  1801  af  teq. 


%  686.1    Pufpoee  and  scope. 

(a)  The  r^ulationS  in  this  part  govern 
the  conservation  and  management  of 
Atlantic  madterel,  lUex  squid,  Loligo 
squid,  and  butterfish. 

(b)  The  regulations  governing  fishing 
for  Atlantic  mackerel.  Illex  sqi^d,  LoUgo 
squid,  and  butterfish  by  vessels  other 
thian  vessels  of  the  United  States  are 
contained  in  50  CFR  part  611. 

(c)  This  part  implements  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  of  the  Northwest  Atlantic 
Ocean. 

}  666.2    DeflnMons. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  $  620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Atlaatic  butteifish  or  butterfish  means 
the  species  Peptilus  triacanthus. 

Atlantic  mackerel  or  mackerel  means 
the  species  Scomber  scombrus. 

Atlantic  hdackerel.  Squid,  and 
Butterfish  Monitoring  Committee  or 
Monitoring  Committee  means  a 
committee  made  up  of  staff 
representatives  of  the  Mid- Atlantic  and 
New  England  Fishery  Management 
Councils,  and  the  Northeast  Regional 
Office  and  Northeast  Fisheries  Science 
Center  of  NMFS.  The  Council  Executive 
Director  or  a  designee  chairs  the 
Committee. 

Being  rerigged  means  physical 
alteration  of  the  vessel  or  its  gear  had 
begun  to  transform  the  vessel  into  one 
capable  of  fishing  commercially  for 
squid  or  butterfish. 

Blast  freezer  means  a  freezing  system 
in  which  fish  are  frozen  by  being 
exposed  to  cold  air  being  blown  over 
them.  The  freezer  must  be  designed  for 
use  on  a  fishing  vessel  rather  than 
designed  for  residential  or  similar  use. 

Charter  or  party  boat  means  any 
vessel  that  carries  passengers  for  hire  to 
engage  in  fishing. 

Council  means  the  Mid- Atlantic 
Fishery  Management  Council. 

Dealer  means  any  person  who 
receives  squid,  mackerel,  or  butterfish 
for  a  commercial  purpose,  other  than 
solely  for  transport  on  land,  from  the 
owner  or  operator  of  a  vessel  issued  a 
permit  under  §  655.4. 


Fishery  Maaagement  Man  (FMP) 
meens  the  Fishery  Management  Plan  for 
the  Atlantic  mackafel.  sipiid,  and 
butterfidi  fisheries  of  the  Nortiiwest 
Atlantic  Qoean,  as  revised  by 
subsequent  amendments. 

Fishing  f»  commarcid/  purposes 
means  any  fishing  or  flshiog  activity 
that  results  in  the  harvest  of  Atlantic 
mackerel,  squid,  or  butterfish,  one  or 
more  of  vdiich  (or  parts  tlMieofl  is  sold, 
traded,  or  butered. 

Fishing  trip  or  trip  means  a  period  of 
time  during  which  fishing  is  omducted, 
beginning  vdien  the  vessel  leaves  port 
and  ending  when  the  vessel  returns  to 
port 

Gross  registered  tormage  (CRT)  means 
the  gross  tonnage  specified  on  the  U.S. 
Coast  Gusrd  documentation. 

Illex  meens  the  species  Wex 
illecebrosus  (short-finned  or  siunmer 
squid). 

Joint  venture  harvest  means  U.S.- 
harvested  Atlantic  mackerel  transfinred 
to  foreign  vessels  in  the  EEZ. 

Lonomeans  to  begin  offloading  fish  or 
to  offload  fish  at  sea  or  on  land,  or  to 
enter  port  with  fish. 

Liner  means  a  piece  of  mesh  rigged 
inside  the  main  or  outer  net. 

Loligo  means  the  species  Loligo  pealei 
(long-finned  or  bone  squid). 

Metric  ton  (mt)  meens  1,000  kg  or 
2,204.6  lb. 

Operator  means  the  master,  captain, 
or  other  individual  on  board  a  fishing 
vessel  and  in  charge  of  that  vessel's 
operations. 

Personal  use  means  not  for  sale, 
barter,  or  trade. 

Plate  freezer  means  a  freezing  system 
in  which  fish  are  frx>zen  by  contact  with 
refrigerated  plates.  The  freezer  must  be 
designed  for  use  on  a  fishing  vessel 
rather  than  designed  for  residential  or 
similar  xise. 

Postmark  means  independently 
verifiable  evidence  of  date  of  mailing, 
such  as  U.S.  Postal  Service  postmark. 
United  Parcel  Service  (U.P.S.)  or  other 
private  carrier  postmark,  certified  mail 
receipt,  overnight  mail  receipt,  or 
receipt  received  upon  hand  delivery  to 
an  authorized  representative  of  NMFS. 

Recirculating  sea  water  equipment 
means  a  refrigerated  sea-water  system  in 
which  the  seawater  cooled  by 
mechanical  refrigeration  is  circulated 
through  tanks  thait  contain  fish. 

Recreational  fishing  means  fishing 
that  is  not  intended  to.  nor  does  result 
in.  the  barter,  trade,  or  sale  of  fish. 

Recreational  fishing  vessel  means  any 
vessel  from  which  no  fishing  other  than 
recreational  fishing  is  conducted. 
Charter  and  party  boats  are  not 
considered  recreational  fishing  vessels. 

Regional  Director  means  the  Regional 
Director,  Northeast  Region,  National 


Marine  Fisheries  Service.  1  Blackburn 
Drive,  Gloucester,  MA  01930-2296,  or  a 


Reporting  month  means  the  period  of 
time  beginning  at  0001  hours  local  time 
on  the  first  day  of  each  calendar  month 
and  ending  at  2400  hours  local  time  on 
the  last  day  of  each  calendar  month. 

Reporting  week  means  a  period  of 
time  beginning  at  0001  hours  local  time 
on  Sunday  and  ending  at  2400  hours 
local  time  the  follomng  Saturday. 

Squid  means  Loligo  pealei  and  Illex 
illec^rosus. 

Substantially  similar  harvesting 
capacity  means  the  same  or  less  CRT 
and  vessel  registered  length  for 
commercial  vessels. 

Total  length  (TL)  means  the  distance 
from  the  tip  of  the  snout  to  the  tip  of  - 
the  tail  (caudal  fin)  while  the  fish  is 
lying  on  its  side  normally  extended. 

Transfer  means  to  begin  to  remove,  to 
pass  over  the  rail,  or  otherwise  take 
away  fish  from  any  vessel  and  move 
them  to  another  conveyance. 

Under  construction  means  that  the 
keel  has  been  laid. 

Vessel  registered  length  means  the 
registered  length  specified  on  U.S.  Coast 
Guard  Documentation,  or  state 
registration  if  the  state  registered  length 
is  verified  by  a  NMFS  authorized 
official. 

1666.3  Relation  to  ottter  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  §  620.3  of  this 
chapter  and  paragraphs  (b)  through  (d) 
of  this  section. 

(b)  Additional  regulations  governing 
domestic  fishing  for  Northeast 
Midtispecies.  which  affect  this  part,  are 
found  at  50  CFR  part  651. 

(c)  Additional  regulations  governing 
domestic  fishing  for  summer  flounder, 
which  affect  this  pari,  are  found  at  50 
CFR  part  625. 

(d)  Nothing  in  these  regulations 
supersedes  more  restrictive  state 
management  measiues. 

1666.4  Vesael  pennlts. 

(a)  General— (1)  Requirement.  Vessels, 
including  party  or  charter  vessels,  must 
obtain  a  permit  issued  under  this  part  to 
fish  fra  or  retain  Atlantic  mackerel, 
Loligo,  Illex,  or  butterfish  in  or  from  the 
EEZ.  This  requirement  does  not  pertain 
to  recreational  fishing  vessels. 

(2)  Condition.  Vessel  owners  who 
apply  for  a  fishing  vessel  permit  under 
this  section  must  agree  as  a  condition  of 
the  permit  that  the  vessel's  fishing, 
catch  and  pertinent  gear  (without  regard 
to  whether  such  fishing  occurs  in  or 
from  the  EEZ  or  landward  of  the  EEZ, 
and  without  regard  to  where  such  fish 
or  gear  are  possessed,  taken  or  landed) 


will  be  subject  to  all  requirements  of 
this  part.  All  such  fishing,  catch  and 
gear  will  remain  subject  to  all  applicable 
state  requirements.  If  a  requirement  of 
this  part  and  a  management  measure 
required  by  state  law  differ,  any  vessel 
owner  permitted  to  fish  in  the  EEZ  must 
comply  with  the  more  restrictive 
requirement. 

(d)  Moratorium  permits — (1)  Loligo 
squid  and  butterfish.  A  vessel  is  eligible 
for  a  moratorium  permit  to  fish  for  and 
retain  Loligo  squid  or  butterfish  in 
excess  of  the  incidental  catch  allowance 
specified  in  paragraph  (c)(1)  of  this 
section,  if  it  meets  any  of  the  following 
criteria: 

(i)  The  vessel  landed  and  sold  at  least 
20.000  lb  (9.07  mt)  of  Loligo  or 
butterfish  in  any  30-consecutive-day 
period  between  August  13, 1981,  and 
August  13, 1993;  or 

(li)  The  vessel  is  replacing  a  vessel  of 
substantially  similar  harvesting  capacity 
that  involuntarily  left  the  Loligo  or 
butterfish  fishery  during  the  effective 
period  of  the  moratorium,  and  both  the 
entering  and  replaced  vessels  are  owned 
by  the  same  person.  Vessel  permits 
issued  to  vessels  that  involuntarily  leave 
the  fishery  may  not  be  combined  to 
create  larger  replacement  vessels. 

(iii)  Vessels  that  are  judged 
unseaworthy  by  the  Coast  Guard  for 
reasons  other  than  lack  of  maintenance 
may  be  replaced  by  a  vessel  of 
substanti^ly  similar  harvesting  capacity 
during  the  effective  period  of  the 
moratorium. 

(2)  Illex  squid.  A  vessel  is  eligible  for 
a  moratorium  permit  to  fish  for  and 
retain  Illex  squid  in  excess  of  the 
incidental  catch  allowance  specified  in 
paragraph  (c)(1)  of  this  section,  if  it 
meets  any  of  the  following  criteria: 

(i)  The  vessel  landed  and  sold  at  least 
5.000  lb  (2.27  mt)  of  Illex  on  each  of  five 
trips  between  August  13, 1981.  and 
August  13, 1993;  or 

(ii).  Recirculating  sea  water  equipment 
or  an  on-board  commercial  plate  or  blast 
freezer  was  purchased  by  May  31, 1994, 
and  installed  on  the  vessel,  and  the 
vessel  landed  five  trips  of  at  least  5,000 
lb  (2.27  mt)  each  of  Illex  prior  to  the 
effective  date  of  these  regulations;  or 

(iii)  The  vessel  is  replacing  a  vessel  of 
substantially  similar  harvesting  capacity 
that  involuntarily  left  the  Illex  fishery 
during  the  effective  period  of  the 
moratoriimi,  and  both  the  entering  and 
replaced  vessels  are  owned  by  the  same 
person.  Vessel  permits  issued  to  vessels 
that  involuntarily  leave  the  fishery  may 
not  be  combined  to  create  larger 
replacement  vessels. 

(iv)  Vessels  that  are  judged 
unseaworthy  by  the  Coast  Guard  for 
reasons  other  than  lack  of  maintenance 


may  be  replaced  by  a  vessel  with  the 
same  or  less  GRT  and  vessel  registered 
length  for  conunercial  vessels  during  the 
effective  period  of  the  moratorium. 

(3)  Restriction.  No  one  may  apply  for 
the  permits  specified  in  paragraphs  (b) 
(1)  and  (2)  of  this  section  more  than  12 
months  after  the  effective  date  of  these 
regulations,  or  the  event  specified  under 
paragraph  (i)(l)  of  this  section.  This 
section  does  not  affect  annual  permit 
renewals. 

(4)  Appeal  of  denial  of  permit,  (i)  Any 
applicant  denied  a  moratorium  permit 
may  appeal  to  the  Regional  Director 
within  30  days  of  the  notice  of  denial. 
Any  such  appeal  shall  be  in  writing. 
The  only  ground  for  appeal  is  that  the 
Regional  Director  erred  in  concluding 
that  the  vessel  did  not  meet  the  criteria 
in  paragraph  [b)  of  this  section.  The 
appeal  shall  set  forth  the  basis  for  the 
applicant's  beUef  that  the  Regional 
Director's  decision  was  made  in  error. 

(ii)  The  appeal  may  be  presented,  at 
the  option  of  the  applicant,  at  a  hearing 
before  an  officer  appointed  by  the 
Regional  Director. 

Uii)  The  hearing  officer  shall  make  a 
recommendation  to  Regional  Director. 

(iv)  The  decision  on  the  appeal  by  the 
Regional  Director  is  the  final  decision  of 
the  Department  of  Commerce. 

(c)  Incidental  catch  permit.  (1)  Any 
vessel  of  the  United  States  may  obtain 
a  permit  to  fish  for  or  retain  up  to  2,500 
lb  (1.13  mt)  of  Loligo  squid,  Illex  squid, 
or  butterfish  as  an  incidental  catch  in 
another  directed  fishery. 

(2)  Adjustments  to  the  incidental 
catch.  The  incidental  catch  allowance 
may  be  revised  by  the  Regional  Director 
after  recommendation  by  the  Coimcil 
following  the  procedure  set  forth  in 
§  655.22.  NMFS  will  publish  a 
notification  of  any  proposed  adjustment 
in  the  Federal  Register.  The  pubUc  may 
comment  on  the  adjustment  for  30  days 
after  the  date  of  publication.  After 
consideration  of  public  comments, 
NMFS  may  publish  a  notification  of 
adjustment  to  the  incidental  catch 
allowance  in  the  Federal  Register. 

(d)  Atlantic  mackerel  permit.  Any 
vessel  of  the  United  States  may  obtain 
a  permit  to  fish  for  or  retain  Atlantic 
mackerel  in  or  from  the  EEZ. 

(e)  Party  and  charter  boat  permit.  Any 
party  or  charter  boat  may  obtain  a 
permit  to  fish  for  or  retain  Atlantic 
mackerel,  squid  or  butterfish  while 
carrying  passengers  for  hire. 

(f)  Vessel  permit  application.  (1)  An 
application  for  a  permit  under  this 
section  must  be  submitted  and  signed 
by  the  owner  of  the  vessel  on  an 
appropriate  form  obtained  from  the 
Regional  Director  at  least  30  days  prior 
to  the  date  on  wliich  the  applicant 


•5«24 


/  Vol.  60.  No.  244  /  Wednesday.  December  20,  1995  /  Proposed  Rules 


desiras  to  have  iitfi  pennit  made 
efiacthre.  Tbe  Rs^oQai  Director  will 
notfl^  tiiB  q»plic4at  of  any  deficiency  in 
the  application  ptrmant  to  this  aectian. 
Applionts  for  mfiatoriua  permits  shall 
pimride  inionnatlon  with  tbe 
application  soffidient  for  the  Rsgional 
Director  to  detentine  if  the  vessel  meets 
any  digibility  retjuirements.  Dealer 
w^ghout  forms,  jt>int  venture  receipts, 
and  notarized  ststements  from  marine 
ardiitects  or  surveyors  or  shipyard 
officials  wiU  he  ctasidned  acceptable 
forms  of  proof. 

(2)  Information^Ttauirmnents.  In 
addition  to  appU^sbls  information 
required  to  be  provided  by  paragraph 
(f)(1)  of  this  sectiiln,  an  application  for 
a  pennit  under  this  8ecti<Hi  must  contain 
at  least  the  following  information,  and 
any  other  infcmnation  required  by  the 
Regional  Directon  Vessel  name;  owner 
name,  mailing  address,  and  telephone 
number,  U.S.  Coast  Guard 
documentation  number  and  a  valid  copy 
of  the  vessel's  U.S.  Coast  Guard 
documentation  otv  if  undocumented,  the 
state  registration  dumber  and  a  copy  of 
the  current  state  i^gistiation:  home  port 
and  principal  port  of  landing;  overall 
lengtii;  gross  tonnage;  net  tonnage; 
engine  horsepower,  year  the  vessel  was 
buBt;  type  of  con4ruction:'tYpe  of 
propulsion;  apprcpdmate  fish  hold 
capacity:  type  of  fishing  gear  used  by 
the  vessel;  niunber  of  crew;  permit 
category;  if  the  oviner  is  a  corporation, 
a  copy  of  the  Certificate  of  Incorporation 
showing  the  prindpals  in  the 
corporation,  and  tne  names  and 
addresses  of  all  shareholders  owning  25 
percent  or  more  ot  the  corporation's 
shares;  if  the  owner  is  a  partnership,  a 
copy  of  the  Partn^ship  Agreement  and 
the  names  and  addresses  of  all  partners; 
if  there  is  more  than  one  owner,  names 
of  all  owners  that  have  acquired  more 
than  a  25-peroent  Interest;  the  name  and 
signature  of  the  o^er  or  the  owner's 
authorized  representative;  permit 
niunber  of  any  culroit  or,  iJf  expired, 
previous  Federal  fishery  permit  issued 
to  the  vessel;  and  a  copy  of  the  charter/ 
party  boat  license  and  number  of 
passengers  the  vessel  is  licensed  to  carry 
(charter  and  party'boats);  and  any  other 
information  required  by  the  Regional 
Director  to  manage  the  fishery. 

(g)  Fees.  The  Regional  Director  may 
charge  a  fee  to  recover  administrative 
expenses  of  issuing  a  permit  required 
under  this  sectiom  The  amount  of  the 
fee  is  calculated  in  accordance  with  the 
procedures  of  the  NOAA  Finance 
Handbook  for  determining 
administrative  co^  of  each  special 
product  or  servicei  The  fee  may  not 
exceed  sudi  costs  land  is  specified  on 
each  application  form.  The  apprc^riate 


fee  must  aocompany  eech  application;  if 
it  does  not.  the  appticatitHi  will  be 
oonsidertfd  incomplete  for  purposes  of 
paragraph  (h)  of  this  section.  Any  fee 
paid  by  an  insufficient  bank  draft  shall 
render  any  permit  issued  on  the  basis 
thereof  null  and  void. 

(h)  IsmaiHX.  (1)  Except  as  provided  in 
Sul^art  D  of  15  CFR  Part  904.  the 
Regional  Director  will  issue  a  pennit 
under  this  section  witldn  30  days  of 
receipt  of  the  application  unless: 

(i)  Tlie  applicant  has  failed  to  submit 
a  completo  application  as  described  in 
paragraph  (f)  of  this  section.  An 
application  is  complete  when  all 
requested  forms,  information, 
documentation,  and  fees,  if  applicable, 
have  been  received;  or 

(ii)  The  application  was  not  received 
by  the  Regional  Director  by  tbe 
deedlines  set  forth  in  peragraph  (b)(3)  of 
this  section:  or 

(iii)  The  applicant  has  failed  to 
comply  with  all  applicable  reporting 
requirements  of  §  655.7  during  the  12 
months  immediately  jneceding  the 
application. 

(2)  Upon  receipt  of  an  incomplete 
application,  or  an  application  from  a 
person  who  has  not  complied  with  all 
applicable  teporting  requirements  of 
§655.7  during  the  12  months 
immediately  preceding  the  application, 
the  Regional  Director  will  ncrt^  the 
applicant  of  the  deficiency.  If  the 
applicant  fails  to  correct  the  deficiency 
within  30  days  of  the  Regional 
Director's  notification,  the  application 
will  be  considered  abandoned. 

(i)  Expiration.  Except  as  provided  in 
paragraphs  (b)(l)(ii)  and  (b)(2)(iii)  of  this 
section,  a  permit  expires: 

(1)  When  the  owner  retires  the  vessel 
from  the  fishery; 

(2)  Upon  the  renewal  date  specified 
on  the  permit:  or 

(3)  When  the  ownership  of  the  vessel 
changes:  however,  the  Regional  Director 
may  authorize  the  continuation  of  a 
moratorium  permit  for  the  squid  and 
butterfish  fisheries  if  the  new  owner 
requests.  Applications  for  permit 
continuations  must  be  addressed  to  the 
Regional  Director. 

())  Duration.  A  permit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
imder  15  CFR  part  904,  or  until  it 
otherwise  expires,  or  ownership 
changes,  or  the  applicant  has  failed  to 
report  any  change  in  the  information  on 
the  permit  application  to  the  Regional 
Director  as  specified  in  paragraph  (m)  of 
this  section. 

(k)  Replacement.  Replacement 
permits  for  an  otherwise  valid  permit 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the  owner 
or  authorized  representative,  stating  the 


need  fior  replacement,  the  name  of  the 
vessel,  and  the  federal  fisheries  permit 
number  essigned.  An  application  for  a 
replacranent  permit  wiU  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  diarged  for 
issnance  of  the  replacement  permit 

(1)  Tronsfm.  Permits  issued  undn*  this 
part  are  not  transteable  or  assignable.  A 
permit  is  valid  only  for  the  fishing 
vessel  and  owner  for  which  it  is  issued. 

(m)  ChangB  in  application 
information.  Any  change  in  the 
information  specified  in  paragraph  (f)(2) 
of  this  secticm  must  be  submitted  by  the 
^plicant  in  writing  to  the  Regional 
Director  within  15  days  of  the  change. 
If  the  writtm  notice  of  the  change  in 
information  is  not  received  by  the 
Regional  Director  %irithin  15  days,  the 
permit  is  void. 

(n)  AltanMon.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(o)  Display.  The  permit  must  be 
maintained  in  legible  condition  and 
dispfayed  fcv  inmection  up<m  request 
by  any  authorized  offico-. 

(p)  Sanctions.  Procedures  goventing 
enforcement-related  permit  sanctions 
and  denials  are  found  at  subpart  D  of  15 
CFR  part  904. 

§6S&S   Operaflor  permit. 

(a)  General.  Any  operator  of  a  vessel 
holding  a  valid  Federal  Atiantic 
mackerel,  Loligo,  Ulex,  or  butterfish 
permit  imder  this  part,  or  any  operator 
of  a  vessel  fishing  lot  Atlantic  mackerel. 
Loligo,  Ulex,  or  butterfish  in  the  FEZ  or 
in  possession  of  Atiantic  mackerel, 
Loligo,  Ulex,  or  butterfish  in  or 
harvested  from  the  EEZ,  must  have  and 
carry  on  board  a  valid  operator's  permit' 
issued  under  this  part.  An  operator 
pennit  issued  pursuant  to  Parts  649, 
650,  or  651  shall  satisfy  the  permitting 
reouirement  of  this  paragraph. 

yo)  Operator  application.  Applicants 
for  a  permit  imder  this  section  must 
submit  a  completed  permit  application 
on  an  appropriate  form  obtained  from 
the  Regional  Director.  The  application 
must  be  signed  by  the  applicant  and 
submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  The  Regional  Director 
will  notify  the  applicant  of  any 
deficiency  in  the  application  pursuant 
to  this  section. 

(c)  Condition.  Vessel  operatore  who 
apply  for  an  operator's  pomit  under 
this  section  must  agree  as  a  condition  of 
this  permit  that  the  operator  and 
vessel's  fishing,  catch,  and  pertinent 
gear  (without  regard  to  whether  such 
fishing  occius  in  the  EEZ  or  landward 
of  the  EEZ,  and  without  regard  to  where 
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sudi  fish  or  geer  are  possessed,  taken, 
ox  landed),  are  subject  to  all 
requirements  of  this  pert  while  fishing 
in  the  EEZ  or  on  board  a  vessel 
permitted  under  §  655.4.  llie  vessel  and 
all  such  fishing,  catch,  and  gear  %vill 
remain  sul^ect  to  aU  applicable  state  or 
local  requiraments.  Further,  such 
opentora  must  agree  as  a  condition  of 
this  pMmit  that,  if  the  pennit  is 
suspended  or  revoked  pursuant  to  15 
CFR  part  904,  the  tqwrator  cannot  be  on 
boerd  any  fishing  vessel  issued  a 
Federal  Fisheries  Permit  or  any  vessel 
subject  to  Federal  fishing  regulations 
whUe  the  vessel  is  at  see  or  engaged  in 
ofDoeding.  If  a  requirement  of  this  part 
and  a  management  measure  required  by 
state  or  local  law  differ,  any  operator 
issued  a  permit  imder  this  part  must 
comply  with  the  more  restrictive 
requirement 

(d)  Information  requirements.  An 
appUcant  must  provide  at  least  all  the 
following  information  and  any  other 
infbrniati<m  required  by  the  Regional 
Director  Name,  mailing  address,  and 
telephone  number;  date  of  birth:  hair 
color  eye  color,  height;  weight;  social 
security  number  (optional);  and 
signature  of  the  ai^Ucant  The  applicant 
must  also  provide  two  recent  (no  more 
than  1  year  old)  color  passport-size 
photographs. 

(e)  Fees.  Tbe  Regional  Director  may 
cha^  a  fee  to  recover  the 
administrative  expense  of  issiiing  a 
pennit  required  imder  this  section.  The 
amount  of  the  fse  is  calculated  in 
acoHdance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exccrad  such  costs  and  is 
specified  on  each  application  form.  The 
appropriate  fse  must  aocompany  each 
application;  if  it  does  not  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (f) 
of  this  section.  Any  fee  paid  by  an 
insufficiently  funded  commercial 
instrument  shall  render  any  permit 
issued  on  the  basis  thereof  null  and 
void. 

(f)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Director  shall  issue  an 
operator's  permit  within  30  days  of 
receipt  of  a  completed  application  if  the 
crit^a  specified  hoein  are  met.  Upon 
receipt  of  an  incomplete  or  improperly 
executed  application,  the  Regional 
Director  will  notify  the  applicant  of  the 
deficiency  in  the  application.  If  the 
applicant  fails  to  correct  the  deficiency 
within  30  days  following  the  date  of 
notification,  the  applicaticm  will  be    * 
deemed  abandoned. 


(g)  Expiration.  A  Federal  operatw 
permit  will  expire  upon  the  renewal 
date  specified  in  the  permit 

(h)  Duration.  A  permit  is  valid  until 
it  is  revoked,  suspended  or  modified 
under  15  CFR  part  904,  or  otherwise 
expires,  or  the  applicant  has  failed  to 
report  a  change  in  the  information  on 
the  permit  application  to  the  Regional 
Director  as  specifi«d  in  paragraph  (k)  of 
this  section. 

(i)  Replacement  Replacement 
pramits,  for  otherwise  valid  permits, 
may  be  issued  by  the  Regional  Director 
when  requested  in  writing  by  the 
applicant,  stating  the  need  for 
replacement  and  the  Federal  operator 
pomit  number  assigned.  An  applicant 
for  a  replacement  pennit  ^nust  also 
provide  two  recent  color  passport-size 
photos  of  the  applicant.  An  application 
for  a  replacement  permit  will  not  be 
considered  a  new  application.  An 
appropriate  fee  may  be  charged. 

(j)  Transfer.  Permits  issued  under  this 
section  are  not  transferable  or 
assignable.  A  pennit  is  valid  only  for  the 
person  to  whom  it  is  issued. 

(k)  Change  in  application 
information.  Notice  of  a  change  in  the 
pennit  holder's  name,  address,  or 
telephone  number  must  be  submitted  in 
writing  to,  and  received  by,  the  Regional 
Director  within  15  days  of  the  change  in 
information.  If  written  notice  of  the 
change  in  information  is  not  received  by 
the  Regional  Director  within  15  days, 
the  permit  is  void. 

(Ij  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(m)  Display.  Any  permit  issued  under 
this  part  must  be  maintained  in  legible 
condition  and  displayed  for  inspection 
upon  request  by  any  authorized  officer. 

(n)  Sanctions.  Vessel  operaton  with 
suspended  or  revoked  permits  may  not 
be  on  board  a  faderally  permitted 
fishing  vessel  in  any  capacity  while  the 
vessel  is  at  sea  or  engaged  in  offloading. 
Procedures  governing  enforcement 
related  permit  sanctions  and  denials  are 
found  at  subpart  D  of  15  CFR  part  904. 

(o)  Vessel  owner  responsibility.  Vessel 
ownera  are  responsible  for  ensuring  that 
their  vessels  are  operated  by  an. 
individual  with  a  valid  operator's 
permit  issued  under  this  section. 


f66S.6 

(a)  General.  All  dealera  must  have  a 
valid  permit  issued  under  this  part  in 
their  possession. 

(b)  Dealer  appUcation.  Applicants  for 
a  pennit  under  this  section  must  submit 
a  completed  application  on  an 
appropriate  form  provided  by  the 
Regional  Director.  The  apphcation  must 
be  signed  by  the  applicant  and 


submitted  to  the  Regional  Director  at 
leest  30  days  before  the  date  upon 
which  the  applicant  desires  to  have  the 
permit  made  effsctive.  Tbe  Regional 
Director  will  notify  the  appUcant  of  any 
deficiency  in  the  applicaticm  pursuant 
to  this  section. 

(c)  Information  requirements. 
Applications  must  contain  at  least  the 
following  information  and  any  other 
infarmation  required  by  the  Regional . 
Director:  Company  name,  place(s)  of 
business,  mailing  address(es)  and 
telephone  number(s),  owner's  name; 
dealer  permit  number  (if  a  renewal);  and 
name  and  signature  of  the  person 
responsible  for  the  truth  and  accuracy  of 
the  report.  If  the  dealer  is  a  corporation, 
a  copy  of  the  Certificate  of  Incorporation 
must  be  included  with  the  application. 
If  the  dealer  is  a  partnership,  a  copy  of 
the  Partner^p  Agreement  and  the 
names  and  addrenes  of  all  partners 
must  be  included  with  the  application. 

(d)  Fees.  The  Regional  Direct<»  may 
charge  a  fee  to  recover  the 
administrative  expense  of  issuing  a 
permit  required  under  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form, 
llie  appropriate  fee  must  accompany 
each  application:  if  it  does  not,  the 
application  will  be  considered 
incomplete  for  purposes  of  paragraph  (e) 
of  this  secticm.  Any  fse  paid  by  an 
insuffidenUy  funded  commercial 
instrument  shall  render  any  permit 
issued  on  the  basis  thereof  null  and 
void. 

(e)  Issuance.  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Director  will  issue  a  pennit  at 
any  time  during  the  fishing  year  to  an 
applicant  unless  the  applicant  has  failed 
to  submit  a  completed  application.  An 
application  is  complete  when  all 
requested  forms,  information,  and 
documentation  have  been  received  and 
the  applicant  has  submitted  all 
applicable  reports  specified  in 

§  655.7(a).  Upon  receipt  of  an 
incomplete  or  improperly  executed 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency  in 
the  application.  If  the  applicant  fails  to 
correct  the  deficiency  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(f)  Expiration.  A  permit  will  expire 
upon  the  renewal  date  specified  in  the 
pennit. 

(g)  Duration.  A  pennit  is  valid  until  it 
is  revoked,  suspended,  or  modified 
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under  15  CFR  pfrt  904,  or  odierwise 
expires,  or  ownership  cjbaqges,  or  the 
applicant  has&ued  to  report  any 
change  in  the  in^awinatioa  on  the  permit 
application  to  t^e  Regicmal  DiMctor  as 
required  by  parKiaph  (U  of  this  section. 

Qi)  Aep/acemont.  Replacement 
permits,  for  otherwise  valid  permitSi 
may  be  issued  b^  the  Regional  Director 
when  requestediin  wrtting  by  the 
applicant,  statink  the  need  for 
replacement  anathe  Federal  deaiw 
permit  number  assigned.  An  applicatifxi 
for  a  replacement  pennit  will  not  be 
considered  a  neW  eppbcation.  An 
appropriale  fee  laay  be  charnad. 

(i)  Tnmsfer.  P^nnits  issued  under  this 
pert  are  not  tien|feiable  or  assignable.  A 
pennit  is  valid  ovily  for  the  poson  to 
whom,  or  other  business  entity  ta 
which,  it  is  issuSd.  .h-  '  ? 

(i)  ChaitgB  in  application  infannatkm. 
Within  15  d^s  SitiBr  a  change  in  the 
infarmati(m  cmtained  in  an  application 
sufarakted  undet  this  section,  a  written 
repent  of  the  chskigB  must  be  submitted 
to.  and  received^y.  the  Regiouaal 
Director.  If  written  notioe  of  the  change 
in  informaticm  is  not  received  by  the 
Regicmd  Directcr  witUn  15  d^ntr  the 
permit  is  void. 

(k)  Alteration.\Aaj  pnmtt  that  has 
been  altered,  eraeed,  er  mutilated  is 
invalid. 

0)  Display.  Any  permit,  at  a  valid 
duplicate  thereof,  issued  under  this  pert 
must  be  maintaiiied  in  legible  condition 
and  displayed  for  inspection  upon 
request  W  anv  atithorized  officer. 

(m)  Feaena  vams  state  requirements. 
If  a  requirement  of  this  part  differs  from 
a  fisheries  management  measure 
required  by  stat^  law,  any  dealer  issued 
a  Federal  dealer  permit  must  comply 
with  the  more  restrictive  requirement. 

(n)  Sanctions.  Procedures  governing 
enforoement-relsted  permit  sanctions 
and  denials  are  found  at  sut^tart  D  of  15 
CFRpait904. 

f6BS.7   ReooRlMeping  and  reporting 


(a)  Dealers— {p  Weekly  report 
Dealers  must  s«id  by  mail,  to  the 
Regional  Director  or  official  designee, 
on  a  weekly  basis,  on  forms  supplied  by 
or  approved  by  ^  Regional  Director,  a 
report  of  fish  jMi^chases.  If  authorized  in 
writing  by  the  Regional  Director,  dealers 
may  sulxnit  reports  electronically  or 
through  other  media.  The  following 
information  andjany  other  information 
required  by  the  Regional  Director  miist 
be  provided  in  the  report:  Name  and 
mailing  address  bf  dealer;  dealer 
number;  name  and  permit  number  of  the 
vessels  from  which  fish  are  landed  or 
received;  dates  qf  purchases;  pounds  by 
spedes;  price  by  species;  and  port 


landed.  If  no  fish  are  purchased  during 
the  week,  a  report  so  stating  must  be 
submitted.  All  report  forms  must  be 
signed  by  the  deder  or  cMher  authorized 
individual. 

(2)  Annual  report  All  persons 
required  to  sulmiit  reports  under 
paragraph  (a)(1)  of  this  section  are 
reqtiired  to  complete  the  "Employment 
Data"  section  of  the  Annual  Processed 
Products  Reports;  completion  of  the 
other  sections  on  that  form  is  voluntary. 
Reports  must  be  submitted  to  the 
address  supplied  by  the  Regional 
Director. 

(3)  Inspection.  Upon  the  request  of  an 
authorized  officer,  or  by  an  employee  of 
NMFS  designated  by  the  Regional 
Director  to  mske  such  inspections,  the 
dealer  must  make  immediately  available 
for  inspection  copies  of  the  required 
reports  that  have  been  submitted,  or 
should  have  been  submitted,  and  the 
records  upon  which  the  reports  were 
based. 

(4)  Record  retention.  Copies  of 
reports,  and  records  upon  which  the 
reports  were  based,  must  be  retained 
and  be  available  for  review  for  1  year 
after  the  date  of  the  last  entry  on  the 
report  The  dealer  must  retain  such 
reports  and  records  at  its  principal  place 
oiDusiness. 

(5)  Submitting  reports.  Reports  must 
be  received,  or  postmarked  if  mailed, 
within  3  days  alter  the  end  of  each 
reporting  week.  Each  dealer  will  be  sent 
forms  and  instructions,  including  the 
address  to  which  to  submit  reports, 
shortiy  after  receipt  of  a  dealer  permit 

(6)  At-sea  activities.  All  persons 
purchasing,  receiving,  or  processing  any 
mackerel,  squid,  or  butteidSsh  at  sea  for 
landing  at  any  port  of  the  United  States 
must  submit  information  identical  to 
that  required  by  paragraphs  (a)  (1)  and 
(2)  of  this  section  and  provide  those 
reports  to  the  Regional  Director  or 
designee  on  the  same  frequency  basis. 

(bj  Vessel  owners— {1)  Fishing  log 
reports.  The  owner  of  any  vessel  issued 
a  Federal  Atlantic  mackerel,  Loligo 
squid,  butterfish  or  Illex  squid  pennit 
imder  §  655.4  must  maintain  on  board 
the  vessel,  and  submit,  an  accurate  daily 
fishing  log  report  for  all  fishing  trips, 
regardless  of  species  fished  for  or  taken, 
on  forms  supplied  by  or  approved  by 
the  Regional  Director,  if  authorized  in 
writing  by  the  Regional  Director,  vessel 
owners  may  sidunit  reports 
electronically.  At  least  the  following 
information,  and  any  other  information 
required  by  the  Regional  Director,  must 
be  provided:  Vessel  name,  U.S.  Coast 
Guard  (USCG)  documentation  number 
(or  state  registration  nimiber  if 
undocumented);  permit  niunber,  date/ 
time  sailed;  date/time  landed;  trip  type; 


number  of  crew;  niunber  of  ai^ere  (if  a 
charter  or  party  boat);  gear  fislwd; 
quantity  and  size  of  geer,  mesh/ring 
size;  chart  aree  fished;  average  depth; 
latitude/longitude  (or  loran  station  and 
bearings);  total  hauls  per  area  fished; 
average  tow  time  duration;  pounds  by  .' 
species  of  all  species  landed  or 
discarded;  dealer  permit  number;  dealer 
name;  date  sold; -port  and  state  landed: 
and  vessel  operator's  name,  signature, 
and  cmerator  permit  number. 

(2)  When  to  fill  in  the  log.  Fishing  log 
repents  must  be  filled  in,  except  for.  "-' 
information  required  but  not  yet     . 
ascertainable,  before  offloading  has  t'^v,- 
begun.  All  infoimation  in  para^ph 
(b)(1)  of  this  section  must  be  filled  in  for 
eadi  fishing  trip  before  starting  the  next 
fishlM  trip. 

(3)  Inspection.  Upon  the  request  of  an 
authorized  officer,  or  an  employee  of 
NMFS  designated  by  the  Regicmal 
Director  to  make  such  inspections,  at 
any  time  during  or  after  a  trip,  owners  -' 
and  operaton  must  make  immediately . 
availwle  for  inspection  the  fishing  log 
reports  currentiy  in  use,  or  to  be 
submitted. 

(4)  Record  retention.  Copies  of  the 
fishing  log  reports  must  be  retained  and 
available  for  review  for  1  year  after  the 
date  of  the  last  entry  on  the  report. 

(5)  Submitting  reports.  Fishing  log 
reports  must  be  received  or  postmaiked, 
if  mailed,  within  15  days  after  the  end 
of  the  reporting  month.  Each  owner  will 
be  sent  forms  and  instructions, 
including  the  address  to  which  to      f^^; 
submit  reports,  shortiy  after  receipt  of  a' 
Federal  Fisheries  Permit  If  no  filing 
trip  is  made  during  a  month,  a  report  so 
stating  must  be  submitted. 
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(a)  Vessel  name.  Eadi  fishing  vessel 
owner  subject  to  this  part  and  over  25  - 
ft  (7.6  m)  in  length  must  affix 
permanentiy  its  name  on  the  port  and 
starboard  sides  of  the  bow  and.  if 
possible,  on  its  stem. 

(b)  Official  number.  Each  fishing 
vessel  owner  subject  to  this  section  and 
over  25  ft  (7.6  m)  in  length  must  displqr 
its  official  number  on  the  port  and 
starboard  sides  of  its  deckhouse  or  hull, 
and  on  an  appropriate  weather  deck,  so 
as  to  be  visible  firom  above  by 
enforcement  vessels  and  airaraft.  The 
official  number  is  tibe  U.S.  Coast  Guard 
documentation  number,  or  the  vessel's 
state  registration  number  for  vessels  not 
required  to  be  documented  under  titie 
46ofU.S.C. 

(c)  Numerals.  Except  as  provided  in 
paragraph  (e)  of  this  section,  the  official 
number  must  be  permanently  affixed  in 
block  arable  ntuniBrab  in  contrasting 
color  at  least  18  inches  (45.7  cm)  in 


bright  for  vessels  over  65  ft  (19.8  m)  in 
length,  and  at  least  10  inches  (25.4  cm) 
in  hei^t  for  all  other  vessels  over  25  ft 
(7.6nnin.len^. 

(d)  Duties  of  owner.  Any  vessel  owner 
subject  to  this  part  will: 

(1)  Keep  the  vessel's  name  and  official 
number  clearly  legible  and  in  good 
repair,  and 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  its  fishing  gear,  or  any  other 
object  obstructs  the  view  of  the  official 
number  from  any  enforcement  vessel  or 
aircraft. 

(e)  Nonpermanent  marking.  Vessels 
carrying  recreational  fishing  parties  on  a 
per  capita  basis  or  by-charter  must  use 
markings  that  meet  tiie  above 
requirements,  except  for  the 
requirement  tiiat  they  be  affixed 
permanentiy  to  the  vessel.  The 
nonpermanent  markings  must  be 
displayed  in  conformity  with  the  above 
requirements  when  the  vessel  is  fishing 
for  Atlantic  mackerel,  squid,  or 
butterfish. 

f66B.9    ProhibMons. 

(a)  In  addition  to  the  general 
prohibitions  specified  in  §  620.7  of  this 
chapter,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  issued  a 
valid  Federal  Atiantic  mackerel,  squid, 
or  butterfish  pennit  under  §  655.4,  or 
issued  an  operator  pennit  under  §  655.5, 
to  do  any  of  the  followina: 

(1)  Possess  more  than  the  incidental 
catch  allowance  of  squid,  or  butterfish 
imless  issued  a  moratorium  permit 
pursuant  to  §  655.4(b). 

(2)  Use  any  vessel  for  taking,  catching, 
harvesting,  or  landing  of  any  Atlantic 
qiackerel,  squid,  or  butterfish,  except  as 
provided  in  §  655.4(a),  unless  the  vessel 
has  on  board  a  valid  permit  issued 
under  §655.4. 

(3)  Fail  to  report  to  the  Regional 
Director  within  15  days  any  change  in 
the  information  contained  in  the  permit 
application  for  a  vessel,  as  specified  in 
S655.4(m). 

(4)  Falsify  or  fail  to  affix  and  maintain 
vessel  markings  as  required  by  §  655.8. 

(5)  Take,  retain,  or  land  Atiantic 
mackerel,  squid,  or  butterfish  in  excess 
of  the  trip  allowance  specified  imder 
§655.23. 

(6)  Take,  retain,  or  land  Atlantic 

mad»rel,  squid,  or  butterfish  after  a 
total  closure  specified  under  §  655.23. 

(7)  Make  any  false  statement,  written 
or  oral,  to  an  authorized  officer, 
concerning  the  taking,  catching, 
landing,  purchase,  sde,  or  transfer  of 
any  mackerel,  squid,  or  butterfish. 

(8)  Fish  widi  or  possess  nets  or 
netting  that  do  not  meet  the  minimum 
mesh,  requirement  for  Loligo  specified  in 
§655.2S(a)  or  that  are  modified. 


c^tructed,  or  constricted,  if  subject  to 
the  minimum  mesh  requirement,  unless 
the  nets  or  netting  are  stowed  in 
accordance  with  §  655.2S(b)  or  the 
vessel  is  fishing  under  an  exemption 
specified  in  §  655.25(a). 

(9)  Sell  or  transfer  Atlantic  mackerel, 
squid,  or  butterfish  to  another  person  for 
a  commercial  purpose,  other  than 
transport,  unless  that  person  has  a 
dealer  pennit  issued  under  §  655.6. 

(10)  Falsify  information  in  order  to 
qualify  a  vessel  for  a  moratorium  permit 
pursuant  to  §  655.4(b). 

(11)  Transfer  squid,  or  butterfish  at 
sea  to  another  vessel  unless  that  other 
vessel  is  issued  a  valid  moratorium 
permit  issued  pursuant  to  §  655.4(b)  or 
a  letter  of  authorization  issued  by  the 
Regional  Director. 

U2)  Fail  to  comply  with  any  measures 
implemented  punuant  to  §  655.22. 

(13)  Refuse  to  embark  a  sea  sampler 
if  requested  by  the  Regional  Director. 

(14)  Assault,  resist,  oppose,  impede, 
harass,  intimidate,  or  interfere  with  or 
bar  by  command,  impediment,  threat, 
coercion  or  refusal  of  reasonable 
assistance  an  observer  or  sea  sampler 
conducting  his  or  her  duties  aboaid  a 
vessel. 

(15)  Fail  to  affix  and  maintain 
markings  as  required  by  §  655.8. 

(16)  Carry  passengere  for  hire  while 
fishing  commercially  under  A  permit 
issued  pursuant  to  §  655.4  (b),  (c),  or  (d). 

(17)  Fail  to  carry  on  board  a  letter  of 
authorization  if  fishing  in  an 
experimental  fishery  purauant  to 
§655.30. 

(18)  Employ  an  operator  on  board  a 
vessel  who  has  not  been  issued  an 
operator  pennit  that  meets  the 
requirements  of  §  655.5. 

(b)  It  is  unlawfril  for  the  owner  and 
operator  of  a  party  or  charter  boat  issued 
a  pennit  (including  a  moratorium 
permit)  pursuant  to  §655.4,  when  the 
boat  is  carrying  passengere  for  hire,  to 
do  any  of  the  following: 

(1)  Violate  any  recreational  fishing 
measures  established  pursuant  to 

§  655.22(d)  ,       , 

(2)  Sell  or  transfer  Atiantic  mackerel, 
squid,  or  butterfish  to  another  person  for 
a  commercial  purpose. 

(3)  Refuse  to  embark  a  sea  sampler  if 
requested  by  the  Recional  Director. 

(c)  It  is  unlawful  tor  any  pereon  to  do 
any  of  the  following: 

(1)  Possess  in  or  harvest  from  the  EEZ 
Atlantic  mackerel,  squid,  or  butterfish, 
except  as  provided  in  §  655.4(a),  unless 
the  person  is  operating  a  vessel  issued 

a  permit  purauant  to  §  655.4.  and  the 
pennit  is  on  board  the  vessel,  and  has 
not  been  surrendered,  revoked,  or 
suspended. 

(2)  Possess  nets  or  netting  with  mesh 
not  meeting  the  minimum  size 


requirement  of  §  655.25  that  does  not 
meet  the  net  stowage  provisions  of 
§  655.25,  if  the  person  possesses  Loligo 
squid  harvested  in  or  from  the  KF.Z. 

(3)  If  subject  to  the  permitting 
requirements  in  §655.4,  §655.5,  or 
§  655.6.  to  offload,  to  cause  to  be 
offloaded,  sell  or  buy.  whether  on  land 
or  at  sea.  as  an  owner,  operator,  dealer, 
buyer,  or  receiver,  without  accurately 
and  completely  preparing  and 
submitting  in  a  timely  fashion  the 
documents  required  by  §  655.7. 

(4)  Transfer  squid  or  butterfish  within 
the  EEZ,  unless  the  vessels  participating 
in  the  transfer  are  issued  valid 
moratorium  permits  purauant  to 

§  655.4(b)  or  valid  lettera  of 
authorization  pursuant  to  §  655.29. 

(5)  Purchase  or  otherwise  receive, 
except  for  transport,  Atlantic  mackerel, 
squid,  or  butterfish  from  the  owner  or 
operator  of  a  vessel  issued  a  permit 
purauant  to  §  655.4,  imless  in 
possession  of  a  valid  permit  issued 
under  §  655.6. 

(6)  Purchase  or  otherwise  receive  for 
a  commercial  purpose,  Atlantic 
mackerel,  squid,  or  butterfish  caught  by 
other  than  a  vessel  issued  a  pennit 
purauant  to  §  655.4.  unless  the  vessel 
has  not  been  issued  a  permit  under  this 
part  and  is  fishing  exclusively  within 
the  watere  under  the  jurisdiction  of  any 
state. 

(7)  Make  any  false  statements,  oral  or 
written,  to  an  authorized  officer 
concerning  the  catching,  taking, 
harvesting,  landing,  purchase,  sale,    > 
possession,  or  transfer  of  any  Atiantic 
mackerel,  squid,  or  butterfish. 

(8)  Fail  to  report  to  the  Regional 
Director  within  15  days  any  change  in 
information  contained  in  the  pennit 
application. 

(9)  Assault,  resist,  impede,  oppose, 
harass,  intimidate,  or  interfere  with  or 
bar  by  command,  impediment,  threat, 
coercion,  or  refusal  of  reasonable 
assistance  to  an  observer  or  sea  sampler 
conducting  his  or  her  duties  aboard  a 

vessel. 

(10)  Operate  a  vessel  fishing  for 
Atlantic  mackerel,  squid,  or  butterfish 
within  the  EEZ,  imless  issued  an 
operator  permit  that  meets  the 
requirements  of  §655.5. 

(11)  Violate  any  other  provisions  of 
this  part,  the  Magnuson  Act,  or  any 
regulation  or  permit  issued  under  the 
Magnuson  Act. 

(d)  All  Atiantic  mackerel  and 
butterfish  possessed  on  board  a  party  or 
charter  boat  issued  a  permit  under 

§  655.4  are  deemed  to  have  been 
harvested  from  the  EEZ. 

(e)  It  is  unlawful  for  any  person  to 
violate  any  terms  of  a  letter  authorizing 
experimental  fishing  purauant  to 
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§  655.30  or  to  fiii]  tolceep  such  letter  on 
board  the  vessel  ^hiring  the  period  of  the 
experiment. 

J 
§66Sb10   FeeWsftlBn  of  snfofcemenL 

See  $  620.8  of  ^lis  chapter. 
See  §^620.9  of  ^  chapter. 


fas&ao    FMiIng^. 

The  fishing  ye^  is  the  12-month 
period  begmningjon  January  1  and 
ending  on  Decem^r  31. 


I68B.21 

The  optimum  3tields  (OYs)  specified 
pursuant  to  §  655.22  during  a  fishing 
year  may  not  exceed  the  following 
amounts: 

(a)  Atlantic  matker^:  That  quantity  of 
mackerel  that  is  less  than  or  equal  to 
ABC  specified  pivsuant  to  §  655.22; 

(b)  LoUgo  squid:  36.000  mt 
(79.362.000  lb); 

(c)  niex  squid:  $0,000  mt  (66.135,000 
lb):  and 

(d)  Butterfish:  16.000  mt  (35,272.000 
lb). 


1686.22 

sfUMMl  amounts. 


tordelemilnlnglnlttal 


(a)  Initial  annual  specifications.  The 
Atlantic  Mackerel,  Squid,  and  Butterfish 
Monitoring  Comdiittee  (Monitoring 
Committee)  will  ^eet  annually  to 
develop  specifications  regarding: 

(1)  "nie  initial  optimum  yield  (lOY), 
domestic  annual  harvest  (DAH),  and 
domestic  annual  processing  (DAP)  for 
the  squids; 

(2)  The  lOY.  dAh,  DAP  and  bycatch 
level  of  the  total  allowable  level  of 
foreign  fishing  (TALFF),  if  any,  for 
butterfish;  and 

(3)  The  lOY,  DAH,  DAP,  joint  ventiue 
processing  (JVP),  if  any.  and  TALFF.  if 
any.  for  Atlantic  fiackerel. 

(4)  The  Monitoring  Committee  will 
recommend  these  specifications  to  the 
Mackerel,  Squid,  end  Butterfish 
Committee  (ComiDittee)  of  the  Council. 
As  a  basis  for  establishing  these 
specifications  an^  restrictions,  the 
Monitoring  Comatittee  will  review 
available  data  pertaining  to  the 
following: 

(i)  Commercial  and  recreational 
landings; 

(ii)  Current  estimates  of  fishing 
mortality; 

(iii)  Stock  status; 

(iv)  The  most  recent  estimates  of 
recruitment: 

(v)  Virtual  population  analysis  results; 

(vi)  Levels  of  nencompliance  by 
harvesters  or  individual  states; 

(vii)  Impact  of  Size/mesh  regulations; 


(viii)  Hie  nisults-of  a  survey  of 
domestic  processors  and  joint  vratuie 
operators  of  estimated  Atlantic  mackerel 
processing  capacity  and  intent  to  use 
that  capacity  (approved  by  the  Office  of 
Management  and  Budget  under  OMB 
control  number  0648-0114); 

(ix)  The  results  of  a  survey  of 
fishermen's  trade  assodaticms  of 
estimated  Atlantic  madeerel  harvesting 
capacity  and  intent  to  use  that  capacity 
(approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  numbor 
0648-0114); 

(x)  Any  other  relevant  information. 

(b)  Guidelines.  The  specifications 
determined  pursuant  to  paragraph  (a)  by 
the  Mcmitorhig  Committee  will  be 
consistent  with  the  following 
guidelines: 

(1)  Squid,  (i)  The  most  recent 
biological  data,  including  data  on 
discards,  will  be  reviewed  annually 
under  the  procedures  specified  in 
paraoaph  (a)  of  this  section.  ABC  for 
any  fishing  year  is  either  the  mw^gmirm 
OY  specified  in  §  655.21.  or  a  lower 
amoimt  if  stock  assessments  indicate 
that  the  potential  yield  is  less  than  the 
maximum  OY. 

(ii)  lOY  is  a  modification  of  ABC 
based  on  social  and  economic  factors. 

(2)  Atlantic  mackerel,  (i)  Atlantic 
mackerel  ABC  is  derived  using  the 
following  terms:  C  =  Estimated  mackerel 
catch  in  Canadian  waters  for  the 
upcoming  fishing  year;  S  =  Mackerel 
spawning-stock  size  at  the  begiiming  of 
the  upcoming  fishing  year  for  which 
catch  estimates  and  quotas  are  being 
specified;  and  LTPC  =  Long  term 
potential  catch  as  estimated  by\he 
Northeast  Fisheries  Science  Center 
(NEFSC). 

(ii)  ABC  for  the  upcoming  fishing  year 
must  be  set  at  a  level  to  maintain  a 
minimum  value  for  S  of  900,000  mt 
(1,984,050,000  lb)  and  cannot  exceed 
LTPC  minus  C. 

(iii)  lOY  is  less  than  or  equal  to  ABC 
and  represents  a  modification  of  ABC. 
based  on  social  and  economic  factors. 

(iv)  lOY  is  composed  of  DAH  and 
TALFF.  DAH,  DAP  and  JVP  are 
projected  by  reviewing  data  from 
sources  specified  in  this  paragraph  (a) 
and  other  relevant  data  including  past 
domestic  landings,  projected  amounts  of 
mackerel  necessary  for  domestic 
processing  and  for  joint  ventiues  during 
the  fishing  year,  projected  recreational 
landings,  and  other  data  pertinent  for 
such  a  projection.  The  JVTP  component 
of  DAH  is  the  portion  of  DAH  that 
domestic  processors  either  cannot  or 
will  not  use.  In  addition,  lOY  is  based 
on  such  criteria  as  contained  in  the 
Magnuson  Act,  specifically  section 


201(e),  and  the  application  of  the 
following  economic  factors: 

(A)  Tcrtal  world  ex{>ort  potential  by 
mackerel  producing  coimtries; . 

(B)  Total  world  import  demand  by 
mackerel  consuming  countries: 

(C)  U.S.  export  potential  based  on 
expected  U.S.  harvests,  expected  U.S. 
consumption,  relative  prices,  exchange 
rates,  and  foreign  trade  barriers; 

(D)  Increase<ydecreased  revenues  to 
the  U.S.  from  foreign  fees; 

(E)  Increased/decreased  revenues  to 
U.S.  harvesters  (with/without  joint 
ventures): 

(F)  Increased/decreased  revenues  to 
U.S.  processors  and  exporters: 

(G)  Increases/decreases  in  U.S. 
harvesting  productivity  due  to 
decreases/increases  in  foreign  harvest: 

(H)  Increases/decreases  in  U.S. 
processing  productivity:  and 

(I)  Potenoal  impact  of  increased/ 
decreased  TALFF  on  fweign  purchases 
of  U.S.  products  and  services  and  U.S.- 
caught  fish,  changes  in  trade  barriers, 
technology  transfer,  and  other 
considerations. 

(v)  The  Council  may  also  recommend 
that  certain  ratios  of  TALFF  to 
purchases  of  domestic  harvested  fish 
and/or  domestic  processed  fish  be 
established  in  relation  to  the  initial 
annual  amoimts. 

(3)  Butterfish.  (i)  The  most  recmt 
biological  data,  including  data  on 
discards,  will  be  reviewed  annually 
under  the  procedures  specified  in 
paragraph  (a)  of  this  section.  If  this 
review  indicates  that  the  stock  cannot 
support  a  level  of  harvest  equal  to  the 
maximum  OY,  the  Council  will 
recommend  establishing  an  ABC  less 
than  the  maximum  OY  for  the  fishing 
year.  This  level  represents  the 
modification  of  maximmn  OY  to  reflect 
biological  and  ecological  factors.  If  the 
stock  is  able  to  support  a  harvest  level 
equivalent  to  the  maximum  OY,  the 
ABC  is  to  be  set  at  that  level. 

(ii)  lOY  is  a  modification  of  ABC 
based  on  social  and  economic  factors. 
The  lOY  is  composed  of  a  DAH  and 
bycatch  TALFF  which  is  equal  to  0.08 
percent  of  the  allocated  portion  of  the 
Atlantic  mackerel  TALFF. 

(c)  Adjustments.  The  specifications 
established  pursuant  to  this  section  may 
be  adjusted  by  the  Regional  Director,  in 
consultation  with  the  Council,  during 
the  fishing  year  by  pubUshing  a 
notification  in  the  Federal  R^jister 
stating  the  reasons  for  such  an  action 
with  a  3G-day  comment  period. 

td)  Recommended  measures.  Based 
on  the  review  of  the  data  described  in 
paragraph  (a)  of  this  section,  the 
Monitoring  Committee  will  recommend 
to  the  Committee  the  following 
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measures  it  determines  are  necessary  to 
assure  that  the  specifications  are  not 
exceeded: 

(1)  Commercial  quotas: 

(2)  The  amoimt  of  Loligo  squid.  Illex 
squid,  and  butterfish  which  may  be 
retained,  possessed  and  landed  by 
vessels  issued  the  incidental  catch 
permit  specified  in  S  6S5.4(c); 

(3)  Commercial  minimum  fish  sizes; 

(4)  Commercial  trip  limits: 

(5)  Commercial  seasonal  quotas; 

(6)  Minimum  mesh  sizes; 

(7)  Commercial  gear  restrictions; 

(8)  Recreational  harvest  limit; 

(9)  Recreational  minimum  fish  size; 

(10)  Recreational  possession  limits; 

(11)  Recreational  season. 

(e)  Annual  fishing  measures.  (1)  The 
Committee  shall  review  the 
recommendations  of  the  Monitoring 
Committee.  Based  on  these 
recommendations  and  any  public 
comment,  the  Committee  shall  make  its 
recommendations  to  the  Council  with 
respect  to  the  specifications  and  any 
other  measures  necessary  to  assure  that 
the  specifications  are  not  exceeded.  The 
Council  shall  review  these 
recommendations.  Based  on  these 
.recommendations,  and  any  public 
comment,  the  Council  shall  make 
recommendations  to  the  Regional 
Director.  Included  in  the 
recommendation  will  be  supporting 
documents,  as  appropriate,  concerning 
the  environmental,  economic,  and  social 
impacts  of  the  proposed  action.  The 
Regional  Director  will  review  these 
recommendations,  and  on  or  about 
November  1  of  each  year,  will  publish 
a  notification  in  the  Federal  Register  of 
proposed  specifications  and  any  other 
measures  necessary  to  assure  that  the 
specifications  are  not  exceeded.  If  the 
specifications  differ  bom  those 
recommended  by  the  Coimcil.  the 
reasons  for  any  differences  must  be 
clearly  stated  and  the  revised 
specifications  must  satisfy  the  criteria 
set  forth  in  this  section.  "Hie  Federal 
Register  notification  of  proposed 
specifications  will  provide  for  a  30-day 
public  comment  period. 

(2)  The  Council's  recommendations 
will  be  available  in  aggregate  form  for 
inspection  at  the  office  of  the  Regional 
Director  during  the  public  comment 
period. 

(3)  On  or  about  December  15  of  each 
year,  the  Secretary  will  make  a  final 
determination  concerning  the 
specifications  for  each  species  and  the 
other  measures  contained  in  the 
notification  of  proposed  specifications. 
After  the  Secretary  considers  all 
relevant  data  and  any  public  comments, 
a  notification  of  final  specifications  and 
response  to  public  comments  will  be 


published  in  the  Federal  Register.  If  the 
final  amounts  differ  from  those 
recommended  by  the  Council,  the 
reason(s)  for  the  difference(s)  must 
clearly  be  stated  and  the  revised 
specifications  must  be  consistmt  with 
the  guidelines  set  forth  in  paragraph  (b) 
of  this  section. 

1666.23    Cloeureoftheflehary. 

(a)  General.  The  Secretary  shall  close 
the  directed  Atlantic  mackerel,  Illex 
squid,  Loligo  squid,  or  butterfish  fishery 
in  the  EEZ  when  U.S.  fishermen  have 
harvested  80  percent  of  the  DAH,  if  such 
closure  is  necessary  to  prevent  the  DAH 
from  being  exceeded,  llie  closure  will 
be  in  effect  for  the  remainder  of  the 
fishing  year,  with  incidental  catches 
allowed  as  specified  in  paragraph  (c)  of 
this  section,  imtil  the  entire  DAH  is 
attained.  When  the  Regional  Director 
projects  that  DAH  will  be  attained  for 
any  of  the  species,  the  Secretary  shall 
close  the  fishery  in  the  EEZ  to  all  fishing 
for  that  species,  and  the  incidental 
catches  specified  in  paragraph  (c)  of  this 
section  will  be  prohibited. 

(b)  Notification.  The  Secretary  will 
take  the  following  actions  if  it  is 
determined  that  a  closure  is  necessary: 

(1)  Notify,  in  advance,  the  Executive 
Directors  of  the  Mid-  Atlantic,  New 
England,  and  South  Atlantic  Coimcils; 

(2)  Mail  notifications  of  the  closiue  to 
all  holders  of  permits  issued  imder 

§§  655.4,  655.5  and  655.6  at  least  72 
hoius  before  the  effective  date  of  the 
closure; 

(3)  Provide  for  adequate  notification 
of  the  closure  to  recreational 
participants  in  the  fishery;  and 

(4)  PubUsh  a  notification  of  closure  in 
the  Federal  Register. 

(c)  Incidental  catches.  During  a  period 
of  closure  of  the  directed  fishery,  the 
trip  limit  for  the  species  for  which  the 
fishery  is  closed  is  10  percent  by  weight 
of  the  total  amoimt  of  fish  on  board  for 
vessels  with  LoiigoA>utterfish 
moratorium  permits,  Illex  moratorium 
permits  or  mackerel  commercial 
permits.  During  a  period  of  closure  of 
the  directed  fishery,  the  trip  limit  for  the 
species  for  which  the  fishery  is  closed 

is  either  10  percent  by  weight  of  the 
total  amount  of  fish  on  board,  or  the 
allowed  level  of  incidental  catch 
specified  in  §  655.4(c)(1),  whichever  is 
less. 

1666.24  OTima  and  area  restrictions  for 
directed  foreign  fishing. 

Foreign  fishing  is  regulated  under  the 
provisions  specified  in  §  611.50(b)(2). 

1656.25  Gear  restrictions. 

(a)  Mesh  restriction  and  exemptions. 
Owners  or  operators  of  otter  trawl 


vessels  possessing  Loligo  squid 
harvested  in  or  from  the  EEZ  may  only 
fish  with  nets  having  a  minimum  me^ 
size  of  V/»  inches  (48  mm)  diamond 
mesh,  inside  stretch  measure,  applied 
throughout  the  entire  net.  There  are  two 
exemptions  to  this  requirement: 

(1)  During  the  months  of  June,  July, 
August,  and  September,  otter  trawl 
vessels  fishing  for  Illex  seaward  of  the 
following  coordmates  (see  Figure  1  to 
part  655): 


Point 

Latitude 

Longitude 

Point  Ml  

43«58.0'  N. 
43»50.a  N. 
43^30.0'  N. 
43^20.0'  N. 
42*45.0'  N. 
42'13.0'N. 
41^00.^^ 
41  •45.0' N. 

67*22.0'  W. 

Point  M2 

68*35.0'  W. 

Point  143 

69*40.0'  W. 

Point  tM 

70*00.^  W. 

Point  M5 

70*10.0' W. 

Point  1^ 

69*55.0'  W. 

Point  M7 

69*00.0'  W. 

Point  M8  .- 

68*15.0' W. 

Point  M9 

42*10.0'  N. 
4ria6'  N. 
40°55.5'  N. 

67*10.0' W. 

Point  M10 

66*24.8'  W. 

Point  141 1  

66*38.0'  W. 

Point  M12 

40»45.5'  N. 

68*00.0'  W. 

Point  M13 

40^7.0'  N. 

68*00.0'  W. 

Point  M14 

40*30.0'  N. 

69*00.0-  W. 

Point  M15 

40°22.7'  N. 

69*00.0'  W. 

Point  M16 

40«18.7'  N. 

69*40.0'  W. 

Point  1417  

40*21  .CN. 

71*03.0' W. 

Point  1418 

39*41.0' N. 

72*32.0'  W. 

Point  M19 

38''47.0'  N. 

73*1 1.0- W. 

Point  1420 

SStM.O-N. 

74*06.0'  W. 

Point  M21  

37"08.0'  N. 

74*46.0'  W. 

Point  M22 

36°00.0'  N. 

74*52.0'  W. 

Point  M23 

35*45.0'  N. 

74*53.0-  W. 

Point  M24  

35*28.0-  N. 

74*52.0'  W. 

Vessels  fishing  under  this  exemption 
may  not  have  available  for  immediate 
use,  as  described  in  paragraph  (b)  of  this 
section,  any  net  with  mesh  size  less 
than  V/»  inches  (48  mm)  diamond  mesh 
when  the  vessel  is  landward  of  the 
specified  coordinates. 

(2)  Vessels  participating  in  the 
directed  fishery  for  sea  herring, 
provided  that  their  catch  comprises  75 
percent  or  more  by  weight  of  sea 
herring. 

(b)  Net  stowage  requirements.  Otter 
trawl  vessels  possessing  Loligo  squid 
that  are  subject  to  the  minimum  mesh 
size  may  not  have  "available  for 
immediate  use"  any  net,  or  apy  piece  of 
net,  not  meeting  the  minimum  mesh 
size  requirement,  or  any  net,  or  any 
piece  of  net,  with  mesh  that  is  rigged  in 
a  manner  that  is  inconsistent  with  the 
minimum  mesh  size.  A  net  that 
conforms  to  one  of  the  following 
specifications  and  that  can  be  shown 
not  to  have  been  in  recent  use,  is 
considered  not  to  be  "available  for 
immediate  use": 

(1)  A  net  stowed  below  deck, 
provided: 
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(i)  it  is  located  ttelovv  the  main 
woriung  deck  from  ^^^ch  the  nei  is 
deployed  and  rettieved; 

(ii)  the  towing  wires,  including  the  leg 
wires,  are  detach^  from  the  net;  and 
'  (iii)  it  is  fan-folded  (flaked)  and  bound 
around  its  circumference;  or 

(2)  A  net  stowed  and  lashed  down  on 
deck,  provided: 

(i)  it  is  fan-foldf d  (flaked)  and  bound 
around  its  cimuniference; 

(ii)  it  is  securely  fastened  to  the  deck 
or  rail  of  the  vessf  1;  and 

(iii)  the  towing  |wlres,  including  the 
leg  wires,  are  detached  from  the  net;  or 

(3)  A  net  that  is  on  a  reel  and  is 
covered  and  secuted,  provided: 

(i)  the  entire  su^ace  of  the  net  is 
covered  with  can^as.or  other  similar 
material  that  is  se|curely  boimd; 

(ii)  the  towing  Tjmes,  including  the  leg 
wires,  are  detached  from  the  net;  and 

(iii)  the  codendiis  removed  from  the 
net  and  stored  below  deck;  or 

(4)  Nets  that  arg  secured  in  a  manner 
authorized  in  writing  by  the  Regional 
Director  and  pubKshed  in  the  Federal 


(c)  Mesh  obstrvhtion  or  constriction. 
Any  combination  of  mesh  or  liners  that 
effectively  decreases  the  mesh  below  the 
minimum  size  is  j>rohibited,  except  that 
a  liner  may  be  us4d  to  close  the  opening 
created  by  the  rin^s  in  the  rearmost 
portion  of  the  netj  provided  the  liner 
extends  no  more  than  10  meshes 
forward  of  the  rearmost  portion  of  the 
net 

(d)  Net  obstruciion  or  constriction. 
The  owner  or  opep'ator  of  a  fishing 
vessel  shall  not  u|e  any  device,  gear,  or 
material,  including,  but  not  limited  to, 
nets,  net  strengtheners,  ropes,  lines,  or 
chafing  gear,  on  the  top  of  the  regulated 
portion  of  a  trawl  net  that  results  in  an 
effective  mesh  opening  of  less  than  1% 
inches  (48  mm)  mesh  (inside  stretch 
measure);  net  strengtheners  (covers), 
splitting  straps  and/or  bull  ropes  or  wire 
may  be  used,  protided  they  do  not 
constrict  the  top  6f  the  regulated  portion 
of  the  net  to  less  tban  effective  1% 
inches  (48  mm)  mesh  (inside  stretch 
measure).  "Top  c^  the  regulated  portion 


of  the  net"  means  the  50  percent  of  the 
entire  regulated  portion  of  the  net  which 
(in  a  hypothetical  situation)  would  not 
be  in  contact  with  the  ocean  bottom 
during  a  tow  if  the  regulated  porticm  of 
the  net  were  laid  flat  on  the  ocean  floor. 
For  the  purpose  of  this  paragraph,  head 
ropes  shall  not  be  considered  part  of  the 
top  of  the  regulated  portion  of  a  trawl 
net.  Net  strengtheners  (covers)  may  not 
have  a  mesh  less  than  effiective  4.5-inch 
(11.43-cm)  mesh  (inside  stretch 
measure). 

§  655.26    Minimum  flsl>  sizes.  [Reserved] 

$665.27    Possession  limits.  [Reserved) 

{655.28   At-sea  observer  coverage. 

(a)  The  Regional  EMrector  may  require 
observers  for  any  vessel  holding  a 
permit  issued  imder  §  655.4. 

(b)  Owners  of  vessels  selected  for 
observer  coverage  must  notify  the 
appropriate  Regional  or  Center  Director, 
as  specified  by  the  Regional  Director, 
before  commencing  any  fishing  trip  that 
may  result  in  the  harvest  of  Atlantic 
mackerel,  Loligo  squid,  Ulex  squid,  or 
butterfish.  Notification  procedures  will 
be  specified  in  selection  letters  to  vessel 
owners. 

(c)  An  owner  or  operator  of  a  vessel 
on  which  a  NMFS-approved  observer  is 
embarked  must: 

(1)  Provide  accommodations  and  food 
that  are  equivalent  to  those  provided  to 
the  crew; 

(2)  Allow  the  observer  access  to  and 
use  of  the  vessel's  communications 
equipment  and  personnel  upon  request 
for  the  transmission  and  receipt  of 
messages  related  to  the  observer's 
duties; 

(3)  Allow  the  observer  access  to  and 
use  of  the  vessel's  navigation  equipment 
and  personnel  upon  request  to 
determine  the  vessel's  position; 

(4)  Allow  the  observer  bee  and 
unobstructed  access  to  the  vessel's 
bridge,  working  decks,  holding  bins, 
wei^t  scales,  holds,  and  any  other 
space  used  to  hold,  process,  weigh,  or 
store  fish;  and 

(5)  Allow  the  observer  to  inspect  and 
copy  any  records  associated  with  the 


catch  and  distribution  of  fish  for  that 
trip. 


§655.29    Transfer-at-j 

Only  vessels  issued  a  moratorium 
permit  under  §  655.4(b)  may  transfer 
Loligo,  Illex,  or  butterfish  at  sea.  Unless 
authorized  in  writing  by  the  Regional 
Director,  vessels  issued  an  incidental 
catch  permit  under  65S.4(c)  are 
prohibited  from  transferring  or 
attempting  to  transfer  Illex,  Loligo,  or 
butterfish  from  one  vessel  to  another 
vessel. 

§655.30    Experimental  flshery. 

(a)  The  Regional  Director,  in 
consultation  with  the  Executive  Director 
of  the  Council,  may  exempt  any  person 
or  vessel  from  the  requirements  of  this 
part  for  the  conduct  of  experimental 
fishing  beneficial  to  the  management  of 
the  AUantic  mackerel,  squid,  or 
butterfish  resource  or  fishery. 

(b)  The  Regional  Director  may  not 
grant  such  exemption  imless  he/she 
determines  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  with  the  objectives  of  the 
FMP,  the  provisions  of  the  Nfagnuson 
Act,  and  other  applicable  law,  and  that 
granting  the  exemption  will  not: 

(1)  Have  a  detrimental  effiect  on  the 
Atiantic  mackerel,  squid,  or  butterfish 
resource  and  fishery;  or 

(2)  Cause  any  quota  to  be  exceeded:  or 

(3)  Create  significant  enforcement 
problems. 

(c)  Each  vessel  participating  in  any 
exempted  experimental  fishing  activity 
is  sul^ect  to  all  provisions  of  this  FMP 
except  those  necessarily  relating  to  the 
purpose  and  nature  of  the  exemption. 
The  exemption  will  be  specified  in  a 
letter  issued  by  the  Regional  Director  to 
each  vessel  participating  in  the 
exempted  activity.  This  letter  must  be 
carried  on  board  the  vessel  seeking  the 
benefit  of  such  exemption. 

4.  Figure  1  to  part  655  is  added  to 
read  as  follows: 
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Figure  1  to  Part  655— Exemption  line  to  minimum  net  mesh-size  requirement  for  Loligo  squid 
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DEPARTMENT  OP  AGRICULTURE 

Agricultuivl  RMeareh  Service 

Notice  of  Request  for  Extension  of 
Currentiy  Approved  information 
CoMedion 


Agriculti^al  Research  Service, 
request  for 


AGENCY 

USDA. 

ACTION:  Notice  aiu 

comments. 


SUMMARY:  In  accortiance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  jjhe  Agricultural 
Research  Service'9|  (ARS)  intention  to 
request  an  extensi^in  for  a  currently 
approved  information  collection  in 
support  of  USDA 'a  Biological  Control 
Docimientation  Program  dealing  with 
doctmienting  the  iinportation  and 
release  of  foreign  biological  control 
agents. 

DATES:  Comments  bf  this  notice  must  be 
received  by  February  23, 1996,  to  be 
assured  of  consideration. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Jack  R.  CoUlson,  Director,  ARS 
Biological  Control  Docimientation 
Center,  Insect  Biocsntrol  Laboratory, 
Plant  Sciences  Institute,  Beltsville 
Agricultural  Resea|t:h  Center — West, 
ARS,  USDA,  10300  Baltimore  Avenue, 
Beltsville.  MD  207t)5-2330,  (301)  504- 
6350. 
SUPPlfMENTARY  INFORMATION: 

Title:  USDA  Biological  Shipment 
Record — Beneficial  Organisms:  Foreign/ 
Overseas  Source  (AD-941);  Quarantine 
Facihty  (AD-942);  and  Non-Quarantine 
(AD-943). 

OMB  Number:  0618-0013. 

Expiration  Date  of  Approval:  May  31, 
1996. 

Type  of  Request!  Extension  of 
currently  approved  information 
collection. 

Abstract:  The  purpose  of  the 
Biological  Control  Documentation 
Program  is  to  record  the  importation 
(AD-941),  release  rom  quarantine  (AD- 


942),  and  shipment  and/or  field  release/ 
recolonization  (AD-942  and  AD-943)  of 
foreign/introduced  beneficial  organisms 
(biological  control  agents  and 
pollinators).  The  information  collected 
is  entered  into  the  USDA  "Releases  of 
Beneficial  Organisms  in  the  United 
States  and  Territories"  (ROBO) 
database,  established  in  1984.  It  is  a 
cooperative  program  among  USDA  and 
other  federal  agencies,  state 
governmental  agencies,  and  U.S. 
universities.  The  use  of  the  forms  and 
the  information  provided  is  volimtary. 
The  program  is  for  the  benefit  of 
biological  control  research  and  action 
agency  personnel,  taxonomists,  federal 
and  state  regiilatory  agencies, 
agricultural  administrators,  and  the 
general  public.  Efforts  are  underway  to 
replace  the  paper  forms  with 
computerized  information  collection, 
and  when  completed,  the  forms  would 
be  used  by  those  units  for  which 
computerized  input  is  not  possible. 

Estimate  of  Burden:  Public  reporting 
biutlen  for  this  collection  of  information 
is  estimated  to  average  V12  hour  per 
response. 

Non-Federal  Respondents:  Non-profit 
institutions,  universities,  and  state  and 
local  governments. 

Estimated  Number  of  Non-Federal 
Respondents:  100. 

Estimated  Number  of  Responses  per 
Respondent:  An  average  of  3  (range  1- 
60). 

Estimated  Total  Annual  Burden  on 
Respondents:  25  hours. 

Copies  of  the  3  forms  used  in  this 
information  collection  can  be  obtained 
from  Jack  R.  Coulson,  ARS  Biological 
Control  E>ocumentation  Center,  at  (301) 
504-6350. 

COMMENTS:  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology. 
Comments  may  be  sent  to: 

Jack  R.  Coulson,  Director,  ARS 
Biological  Control  Dociunentation 
Center,  Insect  Biocontrol  Laboratory, 
Plant  Sciences  Institute,  ARS,  USDA, 
Beltsville  Agricultural  Research 
Center— West,  10300  Baltimore  Avenue, 
Beltsville,  MD  20705-2350. 

All  responses  to  this  notice  will  be 
stmmiarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Beltsville,  MD,  December  1, 
1995. 

Riehard  S.  Soper, 

Assistant  Administrator,  Office  of 
International  Research  Programs, 
Agricultural  Research  Service,  Department  of 
Agriculture. 

[FR  Doc.  95-30836  Filed  12-19-95;  8:45  am] 
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National  Genetic  Resources  Advisory 
Council 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (P.L 
92-463),  the  Agricultural  Research 
Service  announces  the  following 
meeting: 

Name:  National  Genetic  Resources 
Advisory  Council. 

Date:  February  14-15. 1996. 

Time:  8:30  a.m.-5:00  pjn.,  February  14, 
1996;  8:30  a.m.-5:00  p.m.,  February  15,  1996. 

Place:  USDA,  South  Building,  Room  3109, 
14th  and  Independence  Avenue,  S.W., 
Washington,  D.C.  20250. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  p>erson  below. 

Purpose:  To  advance  the  development  of 
the  National  Genetic  Resources  Program. 

Contact  Person:  Henry  L  Shands,  Director, 
National  Genetic  Resources  Program, 
Building  005,  Room  115,  BARC-West, 
Beltsville,  Maryland  20705.  Telephone:  301- 
504-5059. 

Done  at  Beltsville,  Maryland,  this  11  day 
of  December  1995. 
Henry  L.  Shands, 

Director,  National  Genetic  Resources 
Program. 

[FR  Doc.  95-30835  Filed  12-19-95;  8:45  am) 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

The  PreeMenrsSdentlllc  and  PoHcy 
Advisory  Committee;  Notioe  of  Closed 


December  7, 1995. 

In  accordance  with  the  Federal 
Advisoiy  Committee  Act,  as  amended  5 
U.S.C  App.  (1988),  the  U.S.  Arms 
Control  and  Disarmament  Agency 
annotmces  the  following  Presidential 
Committee  meetings: 

Mune:  Sdentific  and  Policy  Advisory 
Committee  (SPAC). 

Dates:  January  3^4, 1996;  February  14,  IS, 
ft  16, 1996. 

Time:  8:30  a.m. 

Place:  State  Department  Building.  320  21st 
Street  NW.,  Room  4930,  Washington.  DC 

Type  of  Meetings:  Qosed. 

(intact:  Robert  Sherman,  Executive 
Director,  Scientific  and  Policy  Adviscwy 
Committee,  Room  5844,  Washington,  DC 
20451,  (202)  647-4622. 

Purpose  of  Advisory  Committee:  To  advise 
the  President,  the  Secretary  of  State,  and  the 
Director  of  the  U.S.  Arms  Control  and 
Disazmaraent  Agency  respecting  scientific, 
technical,  and  policy  matters  aSscting  arms 
control,  nonprolifsration,  and  disaimament. 

Purpose  of  the  Meetings:  The  Committee 
will  review  specific  aims  control, 
nonproUfBration,  and  verification  issues. 
Mambars  will  be  briefed  on  current  U.S. 
policy  and  issues  regarding  negotiations  such 
as  the  Comprehensive  Test  Ban  Treaty  and 
the  Conventional  Weapons  Convention. 
Members  will  also  be  brieCsd  on  issues 
regarding  the  Chemical  and  Biological 
Weapons  Conventions.  Members  will 
exchange  infoimation  and  concepto  with  key 
ACDA  personnel.  Both  of  the  meetings  will 
be  held  in  Executive  Session. 

Reason  for  Closing:  The  SPAC  members 
will  be  reviewing  and  discussing  matters 
spedfioilly  authorized  by  Executive  Order 
12958  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy. 

Authority  To  Close  Meetings:  The  closing 
of  the  meetings  is  in  accordance  with  a 
determination  by  the  Director  of  the  U.S. 
Arms  Control  and  Disarmament  Agency 
dated  December  7, 1995,  made  pursuant  to 
the  provisions  of  Section  10(d)  of  the  Federal 
Advisoiy  Committee  Act  as  amended  (5 
U.S.CApp.). 
CrthlwHi  Lawrence, 
Director  of  Administration. 

Detenninatioii  To  Close  Meetings  of  the 
Scientific  and  PoUcy  Advisory 
Canunittae 

December  7, 1995. 

The  Scientific  and  Policy  Advispry 
Committee  (SPAC)  will  hold  meetings 
in  Washington,  DC  on  January  3  and  4 
as  well  as  February  14, 15  and  16.  The 
Arms  Control  and  Disarmament  Act,  as 
amended  (22  U.S.C.  sec.  2566)  provides 
for  the  SPAC  to  advise  the  President,  the 
Secretary  of  State,  and  the  Director  of 


the  U.S.  Anns  Contnl  and  Disarmament 
Agency  respecting  scientific,  technical, 
and  policy  matters  affecting  arms 
control,  nonprolifnation,  and 
disarmament. 

The  entire  agenda  of  these  meetings 
will  be  devoted  to  specific  national 
security  policy  and  arms  control  issues. 
In  accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  it  has  been  determined  that 
discussions  during  the  meetings  will 
necessarily  involve  consideration  of 
matters  recognized  as  not  subject  to 
public  disclosure  under  5  U.S.C.  sec. 
552b(c)(l).  Materials  to  be  discussed  at 
the  meetings  have  been  properly 
classified  and  are  specifically 
authorized  tmder  criteria  established  by 
Executive  Order  12958  to  be  kept  secret 
in  the  interests  of  national  defense  and 
foreign  policy. 

Thereiore,  in  accordance  with  section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C. 
App.),  I  have  determined  that,  because 
of  the  need  to  protect  the  confidentiality 
of  such  national  security  matters,  the 
meetings  should  be  closed  to  the  public. 
John  D.  Holum. 

(FR  Doc.  95-30700  Filed  12-19-95;  8:45  am] 
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DEPARTMENT  Of  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  7f1] 

Grant  of  Authority  for  Subzone  Status; 
Mobil  Corporation  (Oil  Refinery),  SL 
Bernard/ Jefferson/SL  Charles 
Partatiea,  Louisiana 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  )tme  18. 1934,  as 
amended  (19  U.S.C  81a-61u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order  ^ 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  •  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  estabUshing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regidations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  fedlities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  firom  the 
Board  of  Harbor  Commissioners  of  the 


Port  of  New  Orleans,  grantee  of  Foreign- 
Trade  Zone  2,  for  authority  to  establidi 
special-purpose  subzone  status  at  the  oil 
refinery  complex  of  Mobil  Corporation 
at  sites  in  St.  Bemard/)efi'erson/St. 
Charles  Parishes,  Louisiana  (New 
Orleans  area),  was  filed  by  the  Board  on 
June  8, 1995,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  30-95,  60  FR 
31703,  &-16-95):  and, 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
wotild  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  2H)  at  the  Mobil 
Corporation  oil  refinery  complex,  in  St. 
Bernard/Jefferson/St.  Charles  Parishes, 
Louisiana,  at  the  locations  described  in 
the  application,  subject  to  the  FTZ  Act 
and  the  Board's  regiilations,  including 
§  400.28,  and  subject  to  the  following 
conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consimied  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.1000- 
#2710.00.1050  and  #2710.00.2500  which 
are  used  in  the  production  of: 

— petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  D); 

— products  for  export;  and, 

— products  eligible  for  entry  under 
HTSUS  #9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington,  DC,  this  12th  day  of 
December  1995. 
Susan  G.  Easennan, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc  95-30952  Filed  12-19-95;  8:45  amf 
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[(MirNo.7Bq    . 

Grant  Of  AuthoHty  for  Siteofw  Status; 
BsyvMy  ftofMnp  CoinpMy  (ON 

PunuHot  to  it!  Mitboritjr  undar  the  FoBi^i- 
Tnd»  Zones  Act  of  Jiuia  18. 1934,  as 
amandad  (19  U.S.C.  81*-«lu),  th«  F(H8iga- 
Tiade  Zones  Bear4  (the  Bo«d)  adopts  the 
followring  Order. 

Whoeas,  by  a^  Act  of  Congress 
approved  June  IB.  1934.  an  Act  "To 
provide  for  the  ortablishment  *  *  *  of 
foretgn-trade  zoies  in  ports  of  entry  of 
the  United  State!,  to  expedite  and 
encourage  ftfei^  commerce,  and  for 
other  puipoMS,   as  amended  (19  U.S.C. 
81a-8lu)  (the  Adt).  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualifie4  ci»panitions  the 
privilege  of  establishing  foreign>tnide 
zones  kk  or  adfaoant  to  U.S.  Customs 
pints  of  entry; 

Whereas,  the  board's  r^ulations  (15 
CFR  part  400)  psovide  for  the 
establishment  of  spedal-ptupose    . 
subzones  when  existing  zone  fiacihties 
cannot  serve  thei  specific  use  involved: 

Whereas,  an  a|>plication  from  the  Port 
Authority  of  New  York  and  New  Jersey, 
grantee  of  Forei^-Trade  Zone  49,  for 
authority  toest^ish  special-purpose 
subzone  status  at  the  oil  refinery 
complex  of  BayWay  Refining  Company 
in  Linden,  New  Jersey,  was  filed  by  the 
Board  on  June  19, 1995,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Regkter  (FTZ  Dodcet  32-95, 
60  FR  33187,  b-tT-^Y,  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approvtl  of  the  application 
would  be  in  the  pubhc  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  e^tabliriunent  of  a 
subzone  (Subzoile  49E)  at  the  Bayway 
Refining  Company  oil  refinery  complex, 
in  Linden,  New  Jersey,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  statiis  (19  CFR  146.41, 
146.42)  producti  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  fbreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  ad]nitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  imder 
HTSUS  Subheadings  »2709.00.100O- 
«2710.00.1050  and  «2710.00.2500  which 
are  used  in  the  production  of: 


r-petiochemical  ffsedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  Q); 

— ^products  for  eimort;  and, 
c— products  eUgibie  for  entry  under 

~  HTSUS  #9808.00.30  and  9808.00.40 
(U.S.  Govenmient  jturchases), 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30, 2000,  subject  to 
extension. 

Signed  at  Washington,  DC,  this  12th  day  of 
Deconbar  1995. 


Susan  G. 

Aaaistant  Secretary  of  Commerce  for  bnpcat 
Administintkm,  Altemata  Chairman,  Foreign' 
Trade  Zones  Board. 

Attest: 
ielmJ.DaPeiile.lrV    ' 

Executive  Secretary. 

(FR  Ooc  95-30953  Filed  12-19-9S;.8:4S  am] 
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Grant  Of  Authority  for  Sutnono  Status; 
MoM  Cofporadon  <0H  RofiiMry ), 
Qtouceoler  County,  NJ 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C  81a-81u),  the  Foraign- 
Trade  Zones  Board  (the  Board]  adopts  the 
fallowing  Order 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18, 1934,  ah  Act  "Tto- ^ 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  fat 
other  piuposes,"  as  amwided  (19  U.S.C. 
81a-«lu)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  estabUshing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (IS 
CFR  pari  400)  provide  for  the 
estabhshmant  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
South  Jersey  Port  Corporation,  grantee 
of  Foreign-Trade  2k>ne  142.  for  authority 
to  establish  special-purpose  subzone 
status  at  the  oil  refinery  complex  of 
Mobil  Corporation  at  sites  in  Gloucester 
County.  New  Jersey,  was  filed  by  the 
Board  on  May  24, 1995,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  27-95, 
60  FR  29551,  6-5-95);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 


would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions , 
listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  142A)  at  the  KfofaSl  --^ 
Corporation  oil  refinery  complex,  in 
Gloucester  County,  New  Jersey,  at  the 
locations  described  in  the  application,  , 
subject  to  the  FTZ  Act  and  ue  Board's 
regulations,  including  §  400.28,  and 
si^ject  to  the  following  conditions: 

1.  Foreign  status  (19  CFR  146.41. 
146.42)  products  constuned  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merdnndise  admitted  tO  the  subzone,  _ 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42]  niay  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  »2709.0O.10O0-# 
2710.00.1050  and  *  2710.00.2500  vrhich 
are  used  in  the  production  of: 

— petrochemical  fsedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  D); 

— ^products  for  export;  and, 

— products  eligible  for  entry  tmder 
HTSUS  *  9808.00.30  and  9808.00.40U.S. 
Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  until 
September  30,  2000,  subject  to 
extension. 

Signed  at  Washington.  DC,  this  12th  day  of 
Deconber  1995. 
Susan  G.  Caeei  man. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest:  John  J.  Da  Fonte,  Jr.,  Executive 
Secretary.  ,     ],  . 

(FR  Doc.  95-30951  Piled  12-19-4S:  8:43  am) 
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[Order  No.  7931 

Qrent  of  Authority  for  Subzono  Status; 
Crown  Central  Petroleum  Corporatton 
(Oil  Refinery)  Harris  County,  Texas 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To     -.. 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 


81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  Port 
of  Houston  Authority,  grantee  of 
Foreign-Trade  Zone  84,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  oil  refinery  complex  of  Crown 
Central  Petroleum  Corporation  at  sites 
in  Harris  County,  Texas,  was  filed  by 
the  Board  on  June  23, 1995,  and  notice 
inviting  public  comment  was  given  in 
the  Federd  Register  (FTZ  Docket  34-95. 
60  FR  34511,  7-3-95);  and. 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
wotdd  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  84N)  at  the  Crown 
Central  Petroleum  Corporation  oil 
refinery  complex,  in  Harris  County, 
Texas,  at  the  locations  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§  400.28,  and  subject  to  the  following 
conditions: 

1.  Foreign  status  (19  CFR  146.41. 
146.42)  products  consimied  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  imder 
HTSUS  Subheadings  #  2709.00.1000  -  # 
2710.00.1050  and  #  2710.00.2500  which 
are  used  in  the  production  of: 

— ^petrochemical  feedstocks  and  refinery 
by-products  (examiners  report. 
Appendix  D); 
— ^products  for  export;  and, 
— ^products  eUgible  for  entry  tmder 
HTSUS  #  9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the 
NPF  option  is  initially  granted  imtil 
September  30, 2000,  subject  to 
extension. 


Signed  at  Washington,  DC.  this  12th  day  of 
December  1995. 
Susan  G.  Esserman.  : 
Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc.  95-30954  Filed  12-19-95;  8:45  am] 
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International  Trade  Administration 
[A-428-037] 

Dry  Cleaning  Machinery  From 
Germany,  Revocation  of  the 
Antidumping  Finding 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Revocation  of 
Antidumping  Finding. 

summary:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  revocation  of  the  antidumping 
finding  on  dry  cleaning  machinery  fiom 
Germany  because  it  is  no  longer  of  any 
interest  to  domestic  interested  parties. 
EFFECTIVE  DATE:  December  20, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Art 
DuBois  or  Michael  Panfeld,  Office  of 
Antidimiplng  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone  (202)  482-6312. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidimiping  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer 
of  any  interest  to  domestic  interested 
parties.  We  conclude  that  there  is  no 
interest  in  an  antidumping  finding 
when  no  interested  party  has  requested 
an  administrative  review  for  five 
consecutive  review  periods  and  when 
no  domestic  interested  party  objects  to 
revocation  (19  CFR  353.25(d)(4)(iii)). 

On  November  1, 1995,  the  Department 
published  in  the  Federal  Register 
(55541)  its  notice  of  intent  to  revoke  the 
antidumping  finding  on  dry  cleaning 
machinery  from  Germany  (November  8, 
1972).  Additionally,  as  required  by  19 
CFR  353.25(d){4)(ii),  the  Department 
served  written  notice  of  its  intent  to 
revoke  this  antidiunping  finding  on 
each  domestic  interested  party  on  the 
service  hst.  Domestic  interested  parties 
who  might  object  to  the  revocation  were 
provided  the  opportunity  to  submit 


their  comments  not  later  than  the  last 
day  of  the  anniversary  month. 

m  this  case,  we  received  no  requests 
for  review  for  five  consecutive  review 
periods.  Furthermore,  no  domestic 
interested  party,  as  defined  imder 
353.2(k)(3).  (k)(4).  (k)(5),  or  (k){6)  of  the 
Department's  regulations,  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  finding  on  dry  cleaning 
machinery  from  Germany  is  no  longer  of 
any  interest  "to  interested  parties. 
Accordingly,  we  are  revoking  this 
antidumping  finding  in  accordance  with 
19CFR353.25(d)(4){iii). 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  dry  cleaning  machinery 
frt)m  Germany.  This  merchandise  is 
cxurently  classifiable  under  Harmonized 
Tariff  Sdiedules  (HTS)  item  number 
8456.10.00.00.  The  HTS  nimiber  is 
provided  for  convenience  and  customs 
pxirposes.  The  written  description 
remains  dispositive. 

This  revocation  applies  to  all 
imliquidated  entries  of  dry  cleaning 
machinery  from  Germany  entered,  or 
withdrawn  from  warehouse,  for 
consimiption  on  or  after  November  1. 
Entries  made  during  the  period 
November  1, 1994,  through  October  31, 
1995,  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
353.22(e).  The  Department  will  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  imliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
frtim  warehouse,  for  consumption  on  or 
after  November  1, 1995  without  regard 
to  antidumping  duties,  and  to  refund 
any  estimated  antidumping  duties 
collected  with  respect  to  those  entries. 
This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  December  13. 1995. 
Josq[ih  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-30958  Filed  12-19-95;  8:45  am] 
BILUNO  COOE  3S10-OS-f> 

[A-821-806) 

Notice  Of  Amended  Antidumping  Duty 
Order  Pura  Magnesium  From  the 
Russian  Federation;  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Antidumping 
Duty  Investigation  of  Pure  Magnesium 
From  the  Russian  Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  March  22,  1995,  the 
Department  of  Commerce  ("the 
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Deputment")  Oracle  its  final 
detenninatlon  t^iat  pure  magnesium 
from  the  Russiati  Federation  was  being 
sold  at  less  than  fair  value  (see  Pure 
Magnesium  and  Alloy  Magnesium  from 
the  Russian  Federation  (60  FR  16432, 
March  30, 1995)).  On  May  12, 1995,  the 
Department  pul^lished  the  antidumping 
duty  order  on  ptire  magnesium  from  the 
Russian  Federaion  (60  FR  25691).  A 
ministerial  eirot  identified  by  a 
respondent,  Interlink,  was  not  corrected 
by  the  Departmtnt  pries'  to  t£ie  time  the 
parties  filed  suit  with  the  Court  of 
International  Tmde  (OT)-  On  Decraaber 
6, 1995,  the  OTgranted  the 
Department's  retjuest  £Dr  leave  to  correct 
the  ministerial  4rror.  This  notice 
provides  the  resttlts  of  that  correction. 
EFFECTIVE  DATE:  December  20, 1995. 
FOR  FURTHER  MRMMATION  CONTACT: 
Loiiis  Apple,  O^ce  of  Antidomping 
Investigations.  Import  Administration, 
International  Trf  de  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.(i  20230;  telephone: 
(202) 482-1769. 

Scope  of  OrdorJ 

The  product  cpvered  by  this  order  is 
pure  primary  nUgnesiiun  regardless  of 
chemistry,  form  pr  si2e,  unless  expressly 
excluded  from  t^e  scope  of  this  onler. 
Primary  magnesium  is  a  metal  or  alloy 
containing  by  weight  primarily  the 
element  magnesium  and  produced  by 
decomposing  ra^v  materials  into 
magnesium  mettl.  Pure  primary 
magnesium  is  ufed  primarily  as  a 
chemical  in  the  aluminiun  alloying, 
desulfurization,  and  chemical  reduction 
industries.  In  addition,  pure  primary 
magnesium  is  used  as  an  input  in 
producing  magnesiiun  alloy. 

Pure  primary  magnesium 
encompasses: 

(1)  Products  tHat  contain  at  least 
99.95%  primary! magnesium,  ^Y  weight 
(generally  referred  to  as  "ultra-pure" 
magnesium); 

(2)  Products  cintaining  less  than 
99.95%  but  not  Jess  than  99.8%  primary 
magnesium,  by  weight  (generally 
referred  to  as  "pure"  magnesiimi);  and 

(3)  Produqts  (^nerally  referred  to  as 
"off-spedficatioti  pure"  magnesium) 
that  contain  50%  or  greater,  but  less 
than  99.8%  primary  magnesium,  by 
weight,  and  that  do  not  conform  to 
AST^  specifications  for  alloy 
magnesium. 

"Off-specification  pure"  magnesium 
is  piue  primary  tnagnesium  containing 
magnesiimi  scrat,  secondary 
magnesiimi,  oxidized  magnesium  or 
impurities  (whether  or  not  intentionally 
added)  that  causp  the  primary 
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magnesium  content  to  Mi  below  99.8% 
by  weight.  It  genwally  does  not  contain, 
individually  or  in  combination,  1.5%  or 
more,  by  weight,  of  the  following 
alloying  elements:  aluminum, 
manganese,  zinc,  silicon,  thorium, 
zirconium  and  rare  earths. 

Excluded  from  the  scope  of  this  order 
is  alloy  primary  ma^esium,  primary 
magnesium  anodes,  granular  primary 
magnesium  (including  turnings  and 
powder),  and  secondary  magnesium. 

Granular  magnesium,  turning^;  and 
powder  are  classifiable  under  .    ^  , 

Harmonized  Tariff  Schedule  of  the    ' ' 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesiiun  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  cnishing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typicaUy 
produced  in  coarse  shapes  and  have  a 
maximum  length  of  less  than  1  inch. 
Although  sometimes  produced  in  larger 
sizes,  gnmules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  typical  size  of  2mm  in  diameter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 
turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  HTSUS  in  which  subheading 
8104.30.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1mm.  (See  HTSUS,  Section 
XV,  Base  Metals  and  Articles  of  Base 
Metals,  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings, 
granules  and  powder  fiom  the  scope 
includes  products  having  a  maximum 
physical  dimension  [i.e.,  length  or 
diameter)  of  1  inch  or  less. 

The  products  subject  to  these  orders 
are  classifiable  under  subheadings 
8104.11.00.  8104.19.00  and  8104.20.00 
of  the  HTSUS.  Although  the  HTSUS 
suUieadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Case  History 

On  March  22, 1995,  the  Department  of 
Commerce  ("the  Department")  made  its 
final  determination  that  pure 
magnesium  from  the  Russian  Federation 
was  being  sold  at  less  than  fair  value 
(see  Pure  Magnesiimi  and  Alloy 
Magnesium  from  the  Russian  Federation 
(60  FR  16432,  March  30, 1995)).  On  May 
12, 1995,  the  Department  published  the 


antidiml^ing  thity  order  on  pure 
magnesium  from  the  Russian  Federation 
(60  FR  25691). 

On  May  11, 1995,  respondent 
exporter.  Interlink,  alleged  that  a 
ministerial  error  had  been  made  in  that 
the  Department  incorrectly  assigned  a 
margin  for  its  sales  of  subject 
merchandise  supplied  by  Russian 
producer,  Solikamsk  Magnesium  Works 
(SMW).  Interlink  requested  that  the 
Department  clarify  the  antidiunping 
,  duty  order  to  show  that  Interlink  is 
excluded  with  regard  to  subject 
merchandise  supplied  by  SMW.  The 
Department  found  the  allegation 
constituted  a  ministerial  error  (see 
memo  from  The  Magne»um  Team  to  - 
Barbara  Stafford  dated  October  19, 
1995).  However,  because  the  petitioner 
filed  suit  with  the  CTT  before  we  could 
correct  this  error,  we  were  unable  to 
correct  this  error  and  publish  the 
amended  final  determination  and 
amended  antidumping  duty  order. 
Subsequently,  the  CTT  granted  the 
Department  leave  to  correct  this 
ministerial  error. 

Amendment  of  Final  Detennination  and 
Antidumping  Duty  Order 

The  Department  has  corrected  the 
ministerial  error  in  Interlink 's  margin 
calculation  as  follows:  where  the  foreign 
market  value  (FMV)  had  been 
incorrectly  based  on  an  average  of  the 
factors  of  production  for  both  SMW  and 
the  other  Russian  producer  Avisma 
Titanium-Magnesium  Works,  the  FMV 
now  is  based  solely  on  SMW's  factors  of 
production.  As  a  result  the  Department 
is  amending  its  final  determination  and 
antidumping  duty  order  of  pure 
magnesium  from  the  Russian 
Federation.  The  ad  valorem  weighted- 
average  dumping  margin  for  Interlink  is 
as  follows: 

Interlink/Avisma — 0.00 
Interlink/SMW— 0.00 
Interlink/Other— 100.25 

This  notice  constitutes  the  amended 
antidumping  duty  order  with  respect  to 
pure  magnesium  bom  the  Russian 
Federation.  Interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  Ust  of 
antidumping  duty  orders  currently  in 
effect. 

This  order  are  published  in 
accordance  with  section  736(a)  of  the 
Act  and  19  CFR  353.28(c). 

Dated:  December  14. 1995. 
Barbara  R.  Stafibrd, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-30957  Filed  12-19-95;  8:45  am] 

BILUNQ  COOe  3S10-OS-^ 


Export  Trade  Certtflcate  of  Review 

action:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Expcnt  Trading 
Company  A&irs,  International  Trade 
Administiation.  Department  of 
Commerce,  has  received  an  application 
to  amend  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
proposed  amendment  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/482-5131. 
This  is  not  a  toll-free  number. 

SUPPUEMENTARY  INFORMATION:  Title  ID  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  memben  identified  in  the 
Certificate  fiom  state  and  federal 
government  antitrust  actions  and  fiom 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(bKl)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  pubUsh  a  notice  in  the 
Federal  Regteter  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  Car  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  detennination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Tradii^  Company 
Affiairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  appUcation 
number  89-6A016." 

Geothermal  Energy  Association's 
original  Certificate  was  issued  on  02/05/ 
90.  It  was  subsequently  amended  on  11/ 
07/90,  04/17/91,  09/11/91, 10/25/93, 
and  09/26/94.  A  summary  of  the 
original  Certificate  was  pubUshed  in  the 
Federal  Register  on  02/09/90  [55  FR 
4647).  A  summary  of  the  application  for 
amendment  follows. 

Sunrnioiy  of  the  Application: 


Applicant:  Geothermal  Energy 
Association,  2001  Second  St.  Suite  5. 
Davis,  CA  95616. 

Application  No.:  89-6A016. 

Contact:  Arthur  John  Armstrong, 
Attorney.  (703)  35&-3100. 

Date  Deemed  Submitted:  Dec.  7, 1995. 

Proposed  Amendment:  The 
Geothermal  Energy  Association  seeks  to 
amend  its  Certificate  to  add  the 
follovnng  additional  entities  as 
"Members"  within  the  meaning  of 
§  325.2(1)  of  the  Regulations  (15  CF.R. 
325.2(1)):  Ormat  International,  Inc., 
Sparks,  Nevada  (Controlling  entity: 
Ormat  Technologies,  Inc.);  Resource 
Group,  Pahn  Desert,  CA;  and  Ingram 
Cactus  Co..  Houston,  TX  (Controlling 
entity:  Ingram  Industries,  Inc.).  The 
amendment  would  delete  Foster  Valve 
Corporation  and  Ormat,  Inc. 

Dated:  December  11, 1995. 
W.  Dawrn  Boaby. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  95-30950  Filed  12-19-95;  8:45  am) 
MLUNO  OOOf  M1»-im-P 


North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904  BInatlonal  Panel 
Reviews:  Notice  of  Completion  of 
Panel  Review 

AGENCY:  North  American  Free  Trade 
Agreement,  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  Completion  of  Panel 
Review  of  the  final  dumping 
determination  made  by  the  Secretaria  de 
Comercio  y  Fomento  Industrial, 
respecting  Seamless  Commercial  Steel 
Tubes  from  the  United  States  of 
America.  The  Binantional  Panel  Review 
is  terminated.  (Secretariat  File  No. 
MEX-95-1904-01). 

SUMMARY:  On  November  10, 1995,  Gulf 
States  Tube  Division  field  a  Request  for 
Panel  review  in  the  above  referenced 
matter  with  the  Mexican  Section  of  the 
NAFTA  Secretariat.  On  December  6, 
1995,  Gulf  States  filed  a  Notice  of 
Motion  requesting  termination  of  this 
panel  review.  No  other  interested 
persons  filed  a  request  for  Panel  Review 
of  this  final  determination.  As  of 
December  6, 1995,  no  Complaint  nor 
Notice  of  Appearance  had  been  filed  by 
any  interested  person.  Therefore, 
pursuant  to  subrules  71(2)  and  78(a)  of 
the  NAFTA  Article  1904  Panel  Rules 
159  FR  8686.  February  23, 1994)  this 
Notice  of  Completion  of  Panel  Review 
was  effective  on  March  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 


James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  Suite 
2061. 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230.  (202)  482- 
5438. 

Dated:  December  13, 1995 
Jamn  R.  Holbein, 

United  States  Secretary,  NAFTA  Binational 
Secretariat. 

[FR  Doc.  95-30949  Filed  12-29-95;  8:45  am] 
■UMQ  OOOK  aSIO-QT-M 

National  Institute  of  Standards  and 
Technology 

Prospective  Grant  of  Exclusive  Patent 
Ucenae;  Advanced  Ceramics  Research 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce.  « 

ACTION:  Notice  of  prospective  grant  of 
exclusive  patent  license. 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l){i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  a  field  of  use 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Number  4.772,524.  titled, 
"Fibrous  Monolithic  Ceramic  and 
Method  For  Production"  to  Advanced 
Ceramics  Research,  having  a  place  of 
business  in  Tucson,  Arizona. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  E.  Mattson,  National  Institute  of 
Standards  and  Technology,  Technology 
Development  and  Small  Business 
Program,  Building  221.  Room  B-256, 
Gaithersburg,  MD  20899. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bejulng  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  fiom  the  date  of  this 
pubUshed  Notice,  NIST  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

U.S.  Patent  Number  4,772.524  is  a 
process  of  making  fibrous  monoUthic 
ceramic  product  of  high  density. 

NIST  may  enter  into  a  Cooperative 
Research  and  Development  Agreement 
("CRADA")  to  perform  further  research 
on  the  invention  for  purposes  of 
commercialization.  The  CRADA  may  be 
conducted  by  NIST  without  any 
additional  charge  to  any  party  that 
Ucenses  the  patent.  NIST  may  grant  the 
hcensee  an  option  to  negotiate  for 
royalty-free  exclusive  Ucenses  to  any 
jointly  owned  inventions  which  arise 
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from  the  CRADA  M  well  as  an  option  to 
negotiate  for  exclusive  royalty-bearing 
licenses  for  NIST  employee  inventions 
which  arise  from  the  CRADA. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Feda«l 
Register,  Vol.  53,  No.  209  (October  28, 
1988).  A  copy  of  tfie  patent  apphcation 
may  be  obtained  from  NIST  at  the 
foregoing  address^ 

Dated:  December  14, 1995. 
SuBuai  Kramor, 
Associate  Director.  ' 

(FR  Doc  95-30945  ^iled  12-19-95;  8:45  am] 
■LUNG  COM  3610-lH* 


Prospective  Grant  of  Exclusive  Patent 
License;  Pasadefia  Sdentlflc 
Industries 

agency:  National  knstitute  of  Standards 
and  Technology.  Commerce. 
ACmON:  Notice  of  prospective  grant  of 

exclusive  patent  license. 

> 

summary:  This  is  ft  notice  in  accordance 
vrith  35  U.S.C.  20fi(c)(l)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NBT"), 
U.S.  I>epertment  of  Commerce,  is 
contemplating  the  grant  of  a  field  of  use 
exclusive  Ucense  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Number  5  .|89 ,523 .  titled. 
"Liposome  Immuhoanalysis  By  Flow 
Injection  Assay"  tp  Pasadena  Scientific 
Industries,  having  a  place  of  business  in 
Hanover,  Maryland. 
FOR  FURTHER  MFORMATION  OONTACT: 
Bruce  E.  Mattson,  National  Institute  of 
Standards  and  Technology,  Technology 
Development  andl  Small  Business 
Program.  Building  221,  Room  B-256, 
Gaithersburg,  MD  20899. 
SUPPLEMENTARY  IHFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  wnll  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  4p4.7.  The  prospective 
exclusive  license  ^ay  be  granted  imless, 
within  sixty  days 'from  the  date  of  this 
published  Notice,  NIST  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  Ucense  woiild  not 
be  consistent  witb  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

U.S.  Patent  Nuaiber  5.389,523  is  a 
method  of  immui)oanalysis  whidi 
combines  immobilized 
immunochemistry  with  the  technique  of 
flow  injection  analysis,  and  employs 
microscopic  sphe|rical  structures  called 
Uposomes.  or  lipid  vesicles,  as  carriers 
of  detectable  reagents. 

NIST  may  enter  into  a  Cooperative 
Research  and  Development  Agreement 
("CRADA")  to  peHorm  further  research 


on  the  inventicm  fat  purposes  of 
commercialization.  The  CRADA  may  he 
conducted  by  NIST  without  any 
additional  charge  to  any  party  that 
licenses  the  patent.  NIST  may  grant  the 
licensee  an  option  to  negotiate  for 
royalty-free  exclusive  licenses  to  any 
jointly  owned  inventions  which  arise 
from  the  CRADA  as  well  as  an  option  to 
negotiate  for  exclvisive  royalty-bearing 
hcenses  for  NIST  employee  inventions 
which  arise  frt>m  the  CRADA. 

The  availability  of  the  invention  for 
Ucensing  was  ptA>lished  in  the  Federal 
Register,  Vol.  57.  No.  226  (November 
23, 1992).  A  copy  of  the  patent 
application  may  be  obtained  bom  NIST 
at  the  foregoing  address. 

Dated:  December  14. 1995. 
Samuel  Kramer, 
Associate  Director. 

{FR  Doc.  95-30944  Filed  12-19-95;  8:45  am] 
BILUNO  COW  M1»-13-M 


DEPARTiMENT  OF  DEFENSE 

Proposed  Information  Collection 
Available  for  Put>llc  Comment 

ACTION:  Notice;  correction. 
SUMMARY:  In  FR  Doc.  95-29448 
concerning  a  notice  of  proposed 
information  collection  available  for 
pubUc  comment  on  Record  of  Military 
Processing — Armed  Forces  of  the  United 
States;  DD  Form  1966;  OMB  Control 
Niunber  0704-0173,  appearing  on  pages 
62080  and  62081  in  the  issue  of 
Monday,  December  4,  1995,  change 
"Annual  Burden  Hours:"  "423,300 
hours"  to  read  "255,000  hours"  and  the 
"Average  Burden  Per  Response:"  ".83 
hours"  to  read  ".5  homs."  All  other 
information  remains  the  same. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Under  Secretary  of  Defense 
for  Personnel  and  Readiness,  ATTN: 
Reports  Clearance  Officer,  Room  3C980, 
4000  Defense  Pentagon,  Washington.  E)C 
20301-4000,  telephone  number  (703) 
614-6989. 

Dated:  December  15, 1995. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
IFR  Doc.  95-30914  Filed  12-19-^5;  8:45  am] 

BILUNG  C006  8000  04  M 


Office  of  tite  Secretary 

Meeting  of  tiie  Defense  Environmental 
Response  Task  Force 

AGENCY:  OfBce  of  the  Deputy  Under 
Secretary  of  Defense  (Environmental 
Security). 


ACTION:  Notice  ofbusiness  meeting  and 
hearing. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a  business 
meeting  and  hearing  of  the  Defense 
Environmental  Response  Task  Force 
(DERTF).  The  DERTF  is  charged  with 
studying  and  providing  findings  and 
recommendations  about  envirtmmental 
restoration  at  military  installations  that 
are  being  closed  or  realigned.  At  the 
meeting,  the  DERTF  will  address  issues 
related  to  generic  remedies,  future  land 
use,  and  the  environmental  aspects  of 
the  base  realigmnent  and  closure 
(BRAC)  program.  The  DERTF  also  will 
be  briefed  on  the  cleanup  program  at  the 
Orlando  Naval  Training  Center.  The 
business  meeting  and  hearing  will  be 
open  to  the  public.  Pabljc  witnesses 
who  wish  to  speak  before  the  DERTF 
should  contract  Shah  A.  Choudhury, 
Executive  Secretary,  and  prepare  a 
written  statement  Uiat  can  be 
siunmarized  orally  before  the  DERTF  at 
the  time  to  be  fixed  for  public  comment 
as  stated  below.  Written  statements 
must  be  received  by  the  close  of 
business,  January  5, 1995,  at  the  Office 
of  the  Deputy  Under  Secretary  of 
Defense  (Environmental  Security). 
DATES:  January  23, 1996, 9:15  a.m.-7 
p.ra.;  January  24, 1996, 9  a.m.-2:45 
p.m.:  January  25, 1996. 8:15  a.m.-ll 
a.m. 

PUBUC  COMMENT  PERIODS  ARE:  January 
23, 1996,  6  p.m.-7  p.m.;  January  25, 
1996,  8:30  p.m.-9:30  p.m. 
ADDRESSES:  The  Westgate  Lakes  Hotel, 
10,000  Turkey  Lake  Road,  Orlando,  FL 
32819. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Shah  A.  Choudhury,  Executive 
Secretary,  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Environmental 
Security),  3400  Defense  Pentagon,  Room 
3C767,  Washington,  DC  20301-3400; 
telephone  (703)  697-7475. 

Dated:  December  14, 1995. 
Patricia  L  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  95-30852  Filed  12-19-95;  8:45  am] 
BILUNO  CODE  SOOO  0«  M 


Office  Of  Secretary 

Meeting  of  tite  Military  KlealtlY  Advisory 
Committee 

AGENCY:  Department  of  Defense, 
Military  Health  Care  Advisory 
Committee. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Military 
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Health  Care  Advisory  Committee.  This 
is  the  third  meeting  of  the  Committee. 
The  purpose  of  the  meeting  is  to  advise 
the  Secretary  of  Defense,  the  Deputy 
Secretary  of  Defense,  the  Under 
Secretary  of  Defense  (Persoimel  and 
Readiness),  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  and  the 
Military  Departments  with  respect  to 
problems  and  opportunities  and 
potential  solutions  and  strategies  for  the 
military  health  care  system.  Meeting 
sessions  will  be  held  daily  and  will  be 
open  to  the  pubhc. 
DATES:  Janaury  11-12, 1996. 
ADDRESSES:  ACC  (Air  Combat 
Command)  Conference  Center,  Langely 
Air  Force  Base,  190  Dodd  Boulevard, 
2nd  Floor,  (comer  of  Thompson  Street 
and  Dodd  Boulevard),  Hampton,  VA, 
unless  otherwise  published. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  A.  Christopherson,  Senior  Advisor, 
or  Commander  Sir  Rodgers,  Special 
Assistant  to  PDASD,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  1200  Defense  Pentagon,  Room 
3E346,  Washington,  DC  20301-1200; 
telephone  (703)  697-2111. 
SUPPLEMENTARY  INFORMATION:  Business 
sessions  are  scheduled  between  9:00 
a.m.  and  12:15pm,  Thursday,  January 
11,  and  between  8:30  a.m.  and  12  Noon 
on  Friday.  January  12, 1996.  Contact  Lt 
Col  Jody  Williams  at  (804)  764-7811  or 
7812  at  least  24  hours  prior  to  the 
meeting  to  gain  access  to  the  base. 

Dated:  December  14, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  95-30853  Filed  12-19-95;  8:45  am] 

MLUNO  CODE  »000  0«  M 


Department  of  the  Army 

Notice  of  Availability 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  announces  the  Notice  of 
Availability  of  the  Revised  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  construction  and  operation  of  the 
proposed  chemical  agent 
deinilitarization  facility  at  the  Umatilla 
Depot  Activity,  Oregon.  The  proposed 
facility  will  be  used  to  demilitarize  all 
stockpiled  chemical  agents  and 
mimitions  currently  stored  at  the 
Umatilla  Depot  Activity.  The  revised 
DEIS  examines  the  potential  impacts  of 
on-site  incineration,  alternative  sites 
within  Umatilla  Depot  Activity  and  the 
"no  action"  alternative.  The  "no  action" 
alternative  is  considered  to  be  a  deferral 


of  demilitarization  with  continued 
storage  of  agents  and  munitions  at  the 
Umatilla  Depot  Activity. 

SUPPLEMENTARY  INFORMATION:  In  its 
Record  of  Decision  (53  FR  5816, 
February  26, 1988)  for  the  Final 
Programmatic  Environmental  Impact 
Statement  on  the  Chemical  Stockpile 
Disposal  Program  (CSDP),  the 
Department  of  the  Army  selected  on-site 
disposal  by  incineration  at  all  eight 
chemical  munition  storage  sites  within 
the  continental  United  States  as  the 
method  by  which  it  will  destroy  its 
lethal  chemical  stockpile,  on  February 
6, 1989,  the  Department  of  the  Army 
published  a  Notice  of  Intent  (54  FR 
5646)  which  announced  that,  pursuant 
to  the  National  Environmental  Policy 
Act  and  implementing  regulations,  it 
would  prepare  a  draft  site-specific  EIS 
for  the  Umatilla  chemical  munitions 
disposal  facility.  The  Department  of  the 
Army  prepared  a  Draft  EIS  to  assess  the 
site-specific  health  and  environmental 
impacts  of  on-site  incineration  of 
chemical  agents  and  munitions  stored  at 
the  Umatilla  Depot  Activity.  A  Notice  of 
Availability  was  published  on  October 
23, 1991  (56  FR  54841)  which  provided 
notice  that  the  Draft  EIS  was  available 
for  public  comment.  In  late  1991, 
preparation  of  draft  and  final  EIS's  was 
halted  pending  the  outcome  of  a 
National  Research  Council  (NRC)  study 
of  alternative  technologies  for  the 
destruction  of  chemical  agents  and 
munitions  and  the  Army's  review  of  that 
study.  The  alternative  technology 
studies  by  both  the  NRC  and  the  Army 
have  been  completed  and  preparation  of 
EIS's  has  been  restarted.  Comments 
from  the  initial  DEIS  were  included  in 
this  revised  draft  document. 

Comments  on  this  revised  DEIS  will 
be  considered  in  the  Final  EIS  and 
should  be  provided  in  writing  by 
February  16, 1996,  to  the  following 
address:  Program  Manager  for  Chemical 
Demilitarization,  ATTN:  SFAE-CD-ME, 
Aberdeen  Proving  Ground,  Maryland 
21010-5401.  Copies  may  be  obtained  by 
writing  to  the  above  address. 

ADDfTIONAL  INFORMATION:  The 

Environmental  Protection  Agency  (EPA) 

will  also  publish  a  Notice  of  Availability 

for  the  revised  DEIS  in  the  Federal 

Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Above  address,  or  Ms.  Suzaime  Foumier 

at  (410)  671-1093. 

Raymond  J.  Fatz. 

Acting  Deputy  Assistant  Secretary  of  the 

Army,  (Environment,  Safety  and 

OccupaUonal  Health),  OASA  (I,  LB-E). 

[FR  Doc.  95-30820  Filed  12-19-95;  8:45  am] 

MUJNO  COOC  3n»-0»4l 


YaMma  Training  Center  Cultural  and 
Natural  Resources  Committee  (Policy 
Committee) 

AGENCY:  Headquarters.  I  Corps  and  Fort 
Lewis,  Fort  Lewds,  WA. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463) 
announcement  is  made  of  the  following 
committee  meeting. 

NAME  OF  COMMfTTEE:  Yakima  Training 
Center  Cultural  and  Natural  Resources 
Committee — Policy  Committee. 

DATE  OF  MEETING:  January  23, 1996. 

PLACE:  Officers'  Club,  Fort  Lewds, 
Washington. 

TIME:  12:30  p.m. 

PROPOSED  AGENDA:  After  action  review 
of  Cascade  Sage  95  and  Cultiual  and 
Natural  Resources  Management  Plan 
update.  All  proceedings  are  open. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Hart,  Chief,  Civil  Law,  (206) 

967-0793. 

Gregory  D.  Showaiter, 

Army  Federal  Register  Liaison  Officer 

[FR  Doc.  95-30841  Filed  12-19-95;  8:45  am] 

BILUNO  CODE  3710-Oe-M 


Yakima  Training  Center  Cultural  and 
Natural  Resources  Committee 
(Technical  Committee) 

agency:  Headquarters,  I  Corps  and  Fort 
Lewis,  Fort  Lewis,  WA. 
action:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463) 
armouncement  is  made  of  the  foUovkring 
committee  meeting. 
NAME  OF  COMMriTEE:  Yakima  Training 
Center  Cultural  and  Natural  Resources 
Committee — Technical  Committee. 

DATE  OF  MEETING:  January  11, 1996. 

PLACE:  Yakima  Training  Center, 
Building  266,  Yakima,  WA. 

TIME:  1:30  p.m. 

PROPOSED  agenda:  After  action  review 

of  Cascade  Sage  95  and  Cultural  and 

Natiu^  Resources  Management  Plan 

review.  All  proceedings  are  open. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Hart,  Chief,  Civil  Law,  (206) 

967-0793. 

Gregory  D.  Showaiter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  95-30845  Filed  12-19-95;  8:45  am] 

MLLMQ  CODE  SnO-eO-M 
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ExtwMkM  of  CoianMnt  Period  on  the 
Proposal  To  Ctwnge  Items  86  and  90 
in  ttw  Military  Traffic  ManaganMnt 
ConNnartd  FraigM  Traffic  Rulaa 
Publication  1A  (MFTRP-IA)  Qovaming 
Cantor's  Entltlsnjant  to  Datantion 
Charges) 


SUPPLEMENTARY  mPORMATION:  None. 
Gregory  D.  Showalter, 

Anny  Federal  Register  Liaison  Officer. 

(FR  Doc.  9S-30M2  Filed  12-19-95: 8:45  afflj 

BIUJNQ  CODE  Sno-OMI 


AGENCY:  Military 
Command,  DOD. 

ACTION:  Notice  to  ^xtend  comment 
pwiod. 

SUMMARY:  This  notice  extends  the 
deadline  to  January  31, 1996  for 
comments  on  the  Military  Traffic 
Management  Command  (MTMC) 
Proposal  to  rhangp  Items  85  and  90  in 
the  MTMC  Freight  Traffic  Rules 
Publication  lA  (MFTRP  lA)  Governing 
Motor  Carrier  Entitlement  to  £>etention 
Charges.  Formerly  the  deadline  for 
comments  was  E)ecember  26, 1995  as 
published  on  November  24, 1995  (FR, 
Vol.  60.  No.  226,  page  58052). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leon  N.  Patton  Jr.,  or  Mr.  John 
Alexander,  (703)  881-6871, 
Headquarters,  Military  Traffic 
Management  Command.  ATTN:  MTOP- 
T-NI,  5611  Columbia  Pike,  Falls 
Church.  VA  22041r-5050. 
SUPPLEMENTARY  INrORMATKM:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc  95-30844  I$Ied  12-19-95;  8:45  am] 
MUMQ  CODE  S710-Oe-4f 

Extsnsion  of  Commant  Period  on  the 
Transloading  of  Airma,  Ammunition, 
andExpioafvas 

AGENCY:  Military  traffic  Management 
Command,  DOD. 

ACTION:  Notice  to  Extend  comment 
period. 

■ i 

SUMMARY:  This  notice  extends  the 
deadline  to  Januaiy  31, 1996  to 
comments  on  the  Military  Traffic 
Management  Command  (MTMC) 
Proposal  to  Change  Item  48  in  the 
MTMC  Freight  Traffic  Rules  Publication 
lA  Governing  Traiisloading  of 
Shipments  of  Divisions  1.1, 1.2,  and  1.3 
Ammimition  and  Explosives.  Formerly 
the  deadline  for  comments  was 
December  26, 1995.  as  published  in  the 
notice  section  on  November  24. 1995 
Federal  Register,  Vol.  60.  No.  226,  page 
number  58054). 

FOR  FURTHER  INFOIfkUTION  CONTACT: 
Mr.  David  Foremaii,  (703)  681-6293. 
Headquarters.  Military  Traffic 
Management  Command,  ATTN:  MTOP- 
QEC.  5611  Columbia  Pike.  Falls  Church, 
VA  22041-5050. 


c  Management        Dapartmant  of  tha  Navy 


Racord  of  Dacision  for  tha 
Davalopmant  of  Fadlitiea  In  San  DIago/ 
Coronado,  CA  To  Support  tha 
Homaporting  of  Ona  Nimltz-Claaa 
Aircraft  Caniar 

Pursuant  to  section  102(2)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  regulations 
implementing  NEPA  procedures  (40 
CFR  1500-1508),  the  Department  of  the 
Navy  announces  its  decision  to 
implement  the  preferred  alternative 
presented  in  the  Final  Environmental 
Impact  Statement  (FEIS)  to  comply  with 
the  1993  Base  Realignment  and  Closure 
(BRAC)  directive  from  Congress  to  close 
Naval  Air  Station  Alameda  and  relocate 
ships  currently  homeported  there  to 
Qeet  concentrations  in  San  Diego  and  in 
the  Pacific  Northwest.  Affected  ships 
include  two  Nimitz-class  aircraft 
carriers  (CVNs),  one  of  which  will  be 
realigned  to  the  San  Diego  area  and  is 
the  subject  of  this  decision. 

A  Notice  of  Intent  was  published  in 
the  Federal  Register  in  JtUy  1993, 
indicating  that  the  Navy  would  prepare 
a  Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Development  of  Facilities 
in  San  Diego/Coronado  to  Support  the 
Homeporting  of  One  Nimitz-Class 
Aircraft  Carrier.  A  scoping  meeting  was 
held  in  August  1993,  in  Coronado, 
California.  In  May  1995,  the  DEIS  was 
distributed  to  federal,  state  and  local 
agencies,  elected  officers,  special 
interest  groups,  and  interested 
individuals.  A  public  hearing  was  held 
on  June  7, 1995  in  Coronado.  Oral  and 
written  comments  and  Navy  responses 
were  incorporated  into  the  FEIS  which 
was  distributed  to  the  public  for  a 
review  period  that  ended  on  December 
8, 1995. 

The  proposed  action  includes  six 
separate  construction  projects  for 
facilities  and  infi^structure  necessary  to 
support  one  CVN  and  preserve  the 
existing  capacity  to  accommodate  one 
transient  CVN  at  Naval  Air  Station 
North  Island  (NASNI).  Homeporting  a 
CVN  will  require:  (1)  Dredging  of  the 
carrier  berths  and  turning  basin,  and  the 
San  Diego  Bay  channel  (consisting  of 
the  inner  channel  and  the  outer 
channel);  and  (2)  constructing  a  bay  fill 
area,  a  carrier  wharf,  propulsion  plant 


maintenance  facilities,  and  support 
utilities  during  the  next  five  years. 

The  carrier  berths  and  turning  basin 
will  be  dredged  to  a  depth  of  -  SO  feet 
below  Mean  Lower  Low  Water  (MLLW), 
the  iimer  channel  will  be  dredged  to 
-47  feet  MLLW,  and  the  outer  channel 
will  be  dredged  to  -  55  feet  MLLW.  The 
outer  channel  extends  south  from  Point 
Lome  for  2.2  miles  imtil  the  natural 
water  depth  reaches  -  55  feet  MLLW.  A 
total  of  approximately  9  million  cubic 
yards  (CY)  of  sediments  will  be  dredged 
and  disposed  of  at  several  locations.  Of 
that  amount,  70,000  CY  adjacent  to  the 
existing  quaywall  has  been  found 
unsuitable  for  ocean  disposal  and  will 
be  used  as  backfill  in  the  bay  fill  area. 
In  addition,  approximately  40,000  CY  of 
sediment  dredged  from  the  rock  dike 
foimdation  and  150,000  CY  of  sediment 
dredged  from  an  eelgrass  mitigation  site 
will  also  be  used  as  backfill  in  the  bay 
fill  area.  Bioaccumulation  studies 
indicated  that  approximately  932,000 
CY  of  dredged  material  located  in  the 
berthing  area  are  suitable  for  ocean 
disposal  and  will  be  disposed  of  at  the 
U.S.  Environmental  protection  Agency 
approved  Ocean  Disposal  Site  (LA-5), 
located  approximately  5  miles 
southwest  of  Point  Lome.  The  remaining 
dredged  material  of  approximately  7.86 
million  CY  are  suitable  for  beach 
nourishment.  This  material  will  be 
deposited  nearshore  in  water  depth 
ranging  between  -  20  and  -  30  feet 
MLLW  at  four  severely  eroded  beaches 
in  San  Diego  County.  These  beaches 
include:  (a)  Imperial  Beach  which  will 
receive  approximately  1.7  million  CY, 
(b)  Del  Mar  and  (c)  Oceanside,  which 
will  receive  approximately  2.46  million 
CY  each,  and  (d)  Mission  Beach,  which 
will  receive  approximately  1.24  million 
CY  of  the  dredged  material.  The  exact 
disposal  quantities  and  locations  are 
subject  to  approval  and  permitting  by 
the  U.S.  Army  Corps  of  Engineers 
(COE). 

The  San  Diego  Association  of 
Governments  (SANDAG)  is  attempting 
to  obtain  funding  to  supplement 
available  Navy  military  construction 
funding  in  order  to  place  dredged 
material  directly  onto  eroded  beaches. 
In  the  event  that  federal,  state,  or  local 
funding  becomes  available  in  time  to 
meet  dredging  schedules,  dredge 
material  determined  suitable  for  beach 
nourishment  by  the  COE  would  be 
placed  directly  onshore  at  five  beach 
sites  located  in  San  Diego  County.  These 
five  beaches  were  analyzed  during  the 
EIS  process  and  have  been  determined 
to  be  suitable  for  onshore  beach 
nourishment.  These  beaches  are  not 
suitable  for  nearshore  placement  of 
dredged  material  because  of  sensitive 


Federal  Regiater  /  Vol.  60,  No.  244  /  Wednesday,  December  20,  1995  /  Notices 65641 


marine  resources.  Under  this 
contingency,  the  total  of  beach  quality 
materials  would  be  deposited  at  nine 
sites,  both  nearshore  and  on  the  beach. 
The  exact  disposal  quantities  and 
locations  are  subject  to  approval  and 
permitting  by  the  COE. 

A  13.4  acre  bay  fill  area  will  be 
constructed  to  provide  adequate  land 
space  for  carrier  maintenance  and 
support  functions  that  need  access, 
laydown,  or  staging  room.  This  area  will 
also  accommodate  a  boatyard,  a  cleared 
security  area,  requisite  fire  lanes,  and 
sufficient  space  for  pier  crane 
operations  including  the  movement  of 
towed  aircraft  to  and  from  the  carrier.  A 
carrier  wharf  adjacent  to  the  bay  fill  area 
will  be  constructed  to  provide  the 
necessary  berthing  spaces  and  onshore 
support  facilities,  including  electrical 
power,  steam,  water,  sewage,  and  oily 
waste  offloading.  A  14  acre  near-shore 
site  for  eelgrass  mitigation  will  be 
dredged  between  the  low  tide  line  and 
-  5  feet  MLLW  along  the  western  shore 
at  NASNI. 

Three  propulsion  plant  maintenance 
facilities  will  be  constructed  to  provide 
depot-level  maintenance  of  CVN 
propidsion  plant  systems  and 
components  in  the  San  Diego  area. 
These  facilities  are:  (1)  The  Controlled 
Industrial  Facility  which  will  be  used 
for  the  inspection,  modification  and 
repair  of  radiologically  controlled 
equipment  and  components  associated 
with  naval  nuclear  propulsion  plants; 
(2)  The  Ship  Maintenance  Facility 
which  will  house  the  machine  tools, 
industrial  processes,  and  work  functions 
necessary  to  perform  nonradiological 
depot-level  maintenance  on  CVN 
propidsion  plants;  and  (3)  The 
Maintenance  Support  Facility  which 
will  house  the  central  area  for  receiving, 
inspecting,  shipping,  and  storing 
materials,  and  for  personnel  support 
spaces.  Construction  of  these  three 
facilities  will  involve  demolition  of  two 
historic  seaplane  hangars. 

Impacts  to  water  quality,  air  quahty, 
benthic  orgtmisms,  marine  and  natiual 
resoiut:es  will  briefly  occui  during 
dredging  and  disposal  activities  and 
construction  of  the  shore  facilities. 
These  impacts,  however,  are  not 
considered  significant  within  the 
context  of  the  project  location  and  with 
implementation  of  specific  mitigation 
measures  described  herein. 

While  the  environmental  analysis 
conducted  during  the  EIS  process 
concluded  that  there  would  be  no 
significant  impacts  associated  with  this 
project,  several  topics  of  concern  were 
identified,  including  traffic  congestion, 
dredging,  and  dredge  material  disposal. 


In  accordance  Mdth  the  Clean  Air  Act 
and  General  Conformity  Rule 
requirements,  an  air  quality  review  has 
been  conducted  for  the  proposed 
projects,  it  has  been  determined  that  the 
proposed  action  is  in  compliance  with 
40  CFR  Part  63  (Determining  conformity 
of  General  Federal  Actions  to  State  or 
Federal  Implementation  Plans)  and 
satisfies  the  requirement  of  Section 
176(c)  of  the  Clean  Air  Act  (42  USC 
7506).  Accordingly,  the  proposed  action 
conforms  to  the  state  implementation 
plan's  purpose  of  eliminating  or 
reducing  the  severity  and  number  of 
violations  of  the  national  ambient  air 
quality  standards  and  achieving 
expeditious  attainment  of  those 
standards. 

Section  404  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  requires 
authorization  from  the  COE  for  the 
discharge  of  dredged  material  into  the 
waters  of  the  United  States.  Section  404 
regulations  prohibit  the  use  of  any 
disposal  site  in  open  water  when  its  use 
would  result  in  adverse  effects  on  water 
quality,  shellfish  beds,  fisheries  and 
wildlife,  or  recreational  areas.  The  Navy 
has  determined  that  the  proposed 
dredging  would  not  have  significant 
impacts  and  has  applied  for  a  Section 
404  permit  for  this  project. 

Section  401  of  the  FWPCA  requires 
that  any  party  proposing  to  engage  in  an 
activity  which  may  affect  water  quality 
must  obtain  state  water  quality 
certification.  Certification  will  not  be 
granted  unless  it  has  been  determined 
fiiat  the  proposed  activity  will  not 
violate  state  water  quality  standards. 
The  Navy  has  applied  for  a  Section  401 
permit  firom  the  California  Regional 
Water  Quality  Control  Board. 

In  accordance  with  the  Coastal  Zone 
Management  Act,  the  Navy  has 
requested  and  received  concurrence 
with  its  determination  of  coastal  zone 
consistency  for  the  CVN  homeporting 
project  from  the  California  Coastal 
Commission. 

Pxirsuant  to  Executive  Order  12898  on 
Environmental  Justice,  potential 
environmental  and  economic  impacts 
on  minority  and  low-income  persons 
and  communities  were  assessed.  Any 
impacts  caused  by  the  CVN 
homeporting  project  will  be  experienced 
equally  by  all  groups  within  the  overall 
regional  population.  Because  no  long- 
term  negative  environmental  impacts 
are  expected  from  the  proposed  action, 
no  particular  minority  or  low  income 
segment  of  the  population  would  be 
disproportionately  affected.  There  is  not 
anticipated  to  be  any  likelihood  for 
minority  or  low  income  individuals  to 
be  subjected  to  adverse  environmental 
or  health  risks. 


In  accordance  with  the  National 
Historic  Preservation  Act,  the  Navy  has 
signed  a  Memorandiun  of  Agreement 
which  stipulates  the  mitigation  required 
for  the  demolition  of  two  seaplane 
bazars. 

The  Navy  has  also  concluded  that 
there  are  no  historic  properties  at  the 
dredge  or  disposal  sites. 

Comments  Received  on  the  FEIS 

Ten  comment  letters  were  received 
following  publication  of  thert^S. 
Several  of  these  letters  contained 
substantive  comments  which  are 
addressed  below.  Others  reiterated 
comments  which  were  previously 
submitted  and  which  have  been 
addressed  in  the  FEIS,  or  which  were 
beyond  the  scope  of  this  EIS. 

The  U.S.  Environmental  Protection 
Agency  responded  supporting  the 
project,  concluding  that  the  Navy  had 
been  responsive  to  the  Agency's 
concerns. 

The  U.S.  Fish  and  Wildlife  Service 
(FWS)  responded  concurring  with  the 
analysis  contained  in  the  EIS  and  with 
the  mitigation  plan  established  for  the 
burrowing  owl. 

The  aty  of  Coronado  expressed 
support  for  homeporting  the  CVN 
addressed  in  this  project,  however  the 
City  is  concerned  about  the  impact  on 
Coronado  of  all  Navy  projects  in  the 
area.  The  City  requests  the  Navy  agree 
to  take  action  on  several  measures  the 
City  believes  would  ease  the  impacts  of 
Navy-related  projects  in  the  area.  The 
Navy  has  met  with  City  representatives 
and  has  found  significant  areas  of 
cooperation  and  agreement,  including 
the  following  specific  actions: 

•  Use  of  an  existing  parking  lot  on 
NAS  North  Island  property  for  use  by 
Navy  members  and  government 
employees  whose  automobiles  do  not 
meet  criteria  for  general  access  to  the 
base.  This  lot  is  intended  to  reduce 
parking  congestion  on  city  streets  near 
the  base.  The  lot's  only  restriction  is  to 
limit  vehicles  to  30  days  of  continuous 
use.  The  Navy  will  investigate  the  legal 
impacts  of  eliminating  even  the  30  day 
restriction. 

•  The  Navy  is  willing  to  seek  funding 
for  a  new  entrance  to  NAS  North  Island, 
at  the  end  of  Third  Street  in  Coronado. 
in  conjunction  with  construction  of  a 
new  commissary  planned  for  1997. 

•  Barging  equipment  and  material 
rather  than  trucking  it  through 
Coronado  is  a  major  consideration  for 
the  construction  contracts  to  be  awarded 
for  this  project.  In  its  requests  for 
proposals  from  prospective  contractors, 
the  Navy  specified  alternate 
transportation  as  a  consideration  for 
contract  award.  The  Navy  has  elected  to 
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award  those  contmcts  oa  the  basis  of 
"best  value"  rather  than  "lowest  price" 
partly  in  order  to  encourage  this  more 
expmisive.  but  leas  intrusive  method  of 
transpottation.  Specific  tran8]>ortation 
plans  wiU  be  presented  to  the  Qty  of 
Coronado  subsequent  to  contractor 
selection. 

•  Free  passenger  fury  service  exists 
now  between  downtown  San  Diego  and 
NAS  North  Island  Additional  service  to 
the  north  side  of  San  Diego  Bay  is  on 
track  to  beglfi  in  Jlily  1996.  A  new  pier 
will  be  constructed  and  a  parking  lot 
designated  at  the  ^tisubmarine 
Training  Center  iA  San  Diego  Hartrar's 
West  Basin.  Initial  service  will  include 
a  100-space  parking  lot.  to  be  expanded 
to  300  spaces  as  passenger  volume 
increases.  Shuttleiservice  from  the 
North  bland  ferry  terminal  to  work  sites 
on  base  is  already*  in  place. 

•  Park  and  Riof  sites  at  Imperial 
Beach  and  NAS  Miramar  are  also  being 
negotiated.  Key  here  is  identification  of 
sites  which  are  convenient  to  users. 
Other  actions  have  been  implemented  to 
complement  this  measure,  including 
prime  parking  spaces  reserved  for  car 
pools,  institution  of  veui  pools, 
guaranteed  rides  home  for  car  and  van 
pool  riders  as  well  as  discounted  mass 
transit  fares. 

Comments  were  also  received 
expressiag  concern  that  the  FEIS  did  not 
adequately  address  cimiulative  impacts 
associated  with  figure  replacement  of 
North  Island's  two  remaining 
conventionally  powered  aircraft  carriers 
and  other  BRAC  related  actions.  Chapter 
Six  of  the  FEIS  ad|dre»sed  cimmlative 
impacts  in  quantitative  detail,  when 
practiable,  for  padt.  present  and  future 
projects  at  North  Island  and  in  the  San 
Diego  area. 

Futiue  Navy  projects  will  be  the 
subject  of  independent  NEPA  an^ysis. 
The  ciunulative  i^ipacts  of  past  and 
presoit  projects  cbupled  with  the  CVN 
homeporting  projects  have  not  been 
determined  to  be  significant. 

Mitigation 

The  following  itiitigation  measures 
will  be  employed  to  ensure 
minimization  of  environmental  impacts 
associated  with  dredging  and  disposal 
operations:  (1)  CoknpUance  with  the 
permit  conditions  established  by  the 
COE.  the  CalifOTnIa  Regional  Water 
Quality  Control  Ebard.  and  the 
California  Coastal  Commission  which 
regulate  dredging  operations  and  define 
dredge  sediment  disposal  locations;  (2) 
adherence  to  the  Vno  barge  overflow" 
requirement;  (3)  9dherence  to  a  dredge 
and  disposal  monitoring  plan  for  testing 
and  evtduation  o|  water  quality 
parameters,  selected  chemical 


contaminants  and  measures  of  turbidity 
in  the  water  colximn;  (4)  use  of  precision 
navigational  equipment  at  both  the 
dredging  and  disposal  sites;  and  (5) 
placement  of  all  dredged  material 
suitable  for  beach  noiuishment 
nearshore  for  the  protection  of  severely 
eroded  beaches  or  a  comlnnation  of 
nearshore  and  onshore  disposal  as 
previously  described. 

TrafBc  and  socioeconomic  impacts 
associated  with  the  proposed  CVN 
homeporting  at  NASNI  are  not 
significant  in  context  because  there  have 
historically  been  three  conventionally 
powered  aircraft  carriers  (CVs) 
homeported  at  NASNI.  A  CVN  has  a 
persoimel  complement  of  approximately 
102  personnel  more  than  that  of  a  CV. 
The  depot-level  maintenance  facilities 
would  increase  persoimel  complement 
to  an  average  of  750  personnel  for  a  six- 
month  maintenance  availability  period 
every  24  months.  However,  comparing 
the  ftill-buildout  year  of  1999  with  the 
baseline  year  of  1992  indicates  there 
will  be  an  overall  decrease  of  330 
personnel. 

Construction  of  the  13.4  acre  bay  fill 
area  will  result  in  the  elimination  of 
13.4  acres  of  intertidal  and  shallow  ■ 
water  subtidal  habitat,  including  3.9 
acres  of  eelgrass  located  in  the 
nearshore  area.  Mitigation  will  include 
the  creation  of  14  acres  of  new  bay 
bottom,  establishment  of  8  acres  of 
eelgrass  and  the  creation  of  fish 
enhancement  structiires  in  the  tidal 
area.  Additionally  compensation  will 
include  the  relocation  of  burrowing 
owls  from  the  mitigation  area  to  other 
areas  and  the  placement  of  clean  sand 
from  the  mitigation  site  at  two  areas  on 
NASNI  to  enhance  habitat  for  the 
California  least  tern  and  Western  snowy 
plover.  Placement  of  the  clean  sand  will 
not  occur  during  the  California  least 
tern  or  the  Western  snowy  plover 
nesting  season.  Further  compensation 
for  the  plant  species  Nuttall's  lotus  and 
coast  wooly-head  at  the  mitigation  site 
includes  the  removal  and  relocation  of 
the  top  6  inches  of  soil  containing  seeds 
from  these  plants,  to  another  location. 
bee  from  disturbance  at  NASNI.  Impacts 
to  nesting  great  blue  herons,  snowy 
egrets,  and  black-crowned  night  herons 
at  the  new  maintenance  facility  site  will 
be  compensated  by  establishing 
replacement  habitat  at  a  site  where  there 
would  be  fewer  long-term  impacts  by 
NASNI  activities. 

Questions  regarding  the  Final 
Environmental  Impact  Statement 
prepared  for  this  action  may  be  directed 
to  Mr.  Robert  Hexom,  Environmental 
Planning.  Southwest  Division,  Naval 
Facilities  Engineering  Command.  1220 
Pacific  Highway,  San  Diego,  California 


92132.  telephone  (619)  532-3761;  fax 
(619)532-3824. 

Dated:  December  13. 1995. 
Duncan  Holwlsjr, 

Depu  ty  Assistan  t  Secretary  of  the  Navy, 
(Installations  and  Facilities). 
[PR  Doc.  30837  Filed  12-19-95;  8:45  am] 
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DEPAflTMENT  OF  EDUCATION 

National  Asaassmant  Qovaming 
Board;  PulHic  Forum 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  Information  Collection 
Activity. 

SUtMARY:  This  notice  announces  that 
the  National  Assessment  Governing 
Board  (NAGB)  will  submit  an 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
for  approval.  The  ICR  is:  NAEP 
Consiuner  Survey  Research  Study  of  the 
Achievement  Levels  for  the  U.S.  History 
NAEP  and  the  Geography  NAEP. 
DATES:  Comments  must  be  submitted  on 
or  before  February  20. 1996. 
ADDRESSES:  Written  comments  should 
be  submitted  by  February  20. 1996.  Mail 
to:  Susan  Cooper  Loomis,  NAEP  ALS 
Project  Director,  American  College 
Testing,  2201  N.  Dodge  Street.  Iowa 
City.  Iowa  52243.  Copies  of  the 
complete  ICR  and  accompanying 
appendices  may  be  obtained  from  the 
NAEP  ALS  Project  Director  at  the 
address  above.  Comments  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to 
LOOMIS©ACT.ORG.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  and  exclude  any  special 
characters  and  forms  of  encryption. 
Electronic  comments  must  be  identified 
by  the  title  of  the  ICR.  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
confidential  business  information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  NAGB 
without  prior  notice. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  Loomis,  NAEP  ALS  Project 
Director,  American  College  Testing, 


2201  N.  Dodge  Street.  Iowa  City,  Iowa 
52243,  Telephone:  (310)  337-1048  or 
(800)  525-6929.  e-mail:  loomis@act.org. 
SUPPLEMENTARY  INFORMATION:  Electronic 
copies  of  this  ICR  can  be  obtained  from 
the  contact  person  listed  above. 

I.  Information  Collection  Request 

NAGB  is  seeking  comments  on  the 
following  Information  Collection 
Request  (ICR). 

Title:  NAEP  Consumer  Survey 
Research  Study  of  the  Achievement 
Levels  for  the  U.S.  History  NAEP  and 
the  Georgraphy  NAEP. 

Affected  Entities:  Parties  afiiected  by 
this  information  collection  are  persons 
included  in  a  broadly  representative 
sample  including  persons  identified  as 
nominators  of  achievement  levels- 
setting  (ALS)  panelists  for  pilot  studies 
and  ALS.  as  well  as  samples  of 
subscribers  to  the  Smithsonian 
magazine  (for  U.S.  History)  and  The 
National  Geographic  for  georgraphy. 

Abstract:  The  purpose  of  this 
information  collection  activity  is  to 
gather  infonnation  for  NAGB  regarding 
the  achievement  levels  set  for  the  1994 
NAEP  in  U.S.  History  and  in 
Georgraphy.  In  particular,  Congress  has 
deemed  that  the  achievement  levels 
must  be  shown  to  be  reasonable,  valid, 
and  informative  to  the  pubUc.  This 
smvey  is  designed  to  collect  responses 
from  individuals  who  are  likely  to  have 
some  interest  in  the  ALS  process 
(having  been  invited  in  1994  to 
nominate  individuals  to  serve  as 
panelists  for  the  ALS  process)  and 
individuals  who  are  hkely  to  have  some 
interest  in  the  subjects  for  which 
achievement  levels  have  been 
developed. 

A  re[X)rt  has  been  developed  in  the 
form  of  a  newspaper  (The  NAEP 
Reporter)  to  provide  respondents 
information  about  the  NAEP,  and  about 
the  achievement  levels.  The 
"newspaper"  report  was  developed  as  a 
means  of  providing  information  in  a 
format  that  would  be  interesting  to  the 
respondent.  Unlike  actual  newspaper 
articles  that  have  reported  on  the 
recently-released  results  of  the  NAEP, 
this  account  does  not  judge  the 
outcomes  regarding  student 
performances.  That  is,  this  report  is 
objective  and  neither  applauds  nor 
decries  the  performance  of  students  on 
the  NAEP.  A  brief  questionnaire  eUcits 
responses  to  questions  regarding  the 
usefulness  and  informativeness  of  the 
achievement  levels  for  reporting  NAEP 
results.  The  survey  is  printed  on  a 
postage-paid,  self-mailer  card. 

No  third  party  notification  or  public 
disclosure  burden  is  associated  with 
this  collection. 


Burden  Statement:  The  estimated 
total  respondent  burden  is  924  hours, 
and  the  average  burden  per  respondent 
is  .44  hours.  This  is  a  one-time  survey. 
Individuals  included  in  the  survey  will 
not  be  contacted  for  follow-up 
comments. 

No  small  businesses  nor  other  small 
entities  are  included  in  the  survey. 

n.  Request  for  Comments 

NAGB  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  an 
appropriate  method  to  determine  the 
usefulness  and  informativeness  of  the 
achievement  levels  to  the  public. 

(ii)  Enhance  the  accuracy,  quaUty.  and 
utility  of  the  information  to  be  collected. 

(iii)  Evaluate  whether  the  design  of 
this  survey  maximizes  the  response  rate, 
i.e.  the  number  of  persons  who  will 
respond,  given  the  desire  to  have  the 
sample  be  broadly  representative  of 
persons  with  some  interest  in  the 
educational  progress  of  K-12  students 
and  in  the  general  content  of  the 
discipUnes  of  geography  and  U.S. 
history. 

Records  are  kept  of  all  public 
comments  and  are  available  for  pubUc 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825.  800  North 
Capitol  Street.  NW.  Washington,  DC, 
from  8:30  AM  to  5:00  PM. 
RoyTruby, 

Executive  Director,  National  Assessment 
Governing  Board. 

(PR  Doc.  95-30899  Filed  12-19-95;  8:45  am] 
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[CFDA  No.:  84.0040] 

Desegregation  of  Public  Education- 
Desegregation  Assistance  Center 
(DAC)  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1996 

Purpose  of  Program:  Provides  grants 
to  operate  regional  DACs  to  enable  them 
to  provide  technical  assistance  and 
training,  at  the  request  of  school  boards 
and  other  responsible  governmental 
agencies,  on  issues  related  to  race,  sex, 
and  national  origin  desegregation. 

Eligible  Applicants:  A  public  agency 
(other  than  a  State  educational  agency 
or  a  school  board)  or  private,  nonprofit 
organization. 

Deadline  for  Transmittal  of 
Applications:  February  2, 1996. 

Deadline  for  Intergovernmental 
Review:  April  2, 1996. 

Applications  Available:  December  20, 

1995. 

Available  Funds:  The  Congress  has 
not  yet  enacted  a  fiscal  year  1996 


appropriation  for  the  Department  of 
Education.  The  Department  is 
publishing  this  notice  in  order  to  give 
potential  applicants  adequate  time  to 
prepare  applications.  The  estimates 
below  of  the  amount  of  funds  that  will 
be  available  for  grants  under  this 
program  are  based  in  part  on  the 
President's  1996  budget  request,  in  part 
on  the  level  of  funding  available  in 
fiscal  year  1995,  and  in  part  on 
Congressional  action  to  date. 

Potential  applicants  should  note, 
however,  that  the  Congress  is 
considering  proposals  to  eliminate  or 
reduce  funding  in  1996  for  many  of  the 
discretionary  grant  programs 
administered  by  the  Department.  Final 
action  on  the  1996  appropriation  may 
require  the  Department  to  cancel  some 
of  the  competitions  or  to  revise  upward 
or  downward  the  amount  of  funds 
estimated  to  be  available  for  particular 
competitions. 

Estimated  Range  of  Awards: 
$400.00O-$900,0O0. 

Estimated  Average  Size  of  Awards: 
$650,000. 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75,  77.  79.  81,  82,  85 
and  86;  except  that  34  CFR  75.232  does 
not  apply  to  grants  under  34  CFR  Part 
272;  and  (b)  die  regulations  for  this 
program  in  34  CFR  Parts  270  and  272. 

For  Applications  or  Information 
Contact:  Adell  S.  Washington,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Portals, 
Suite  4500,  Washington,  D.C.  20202- 
6140.  Telephone  (202)  260-2495. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authoritsr:  42  U.S.C.  2000c- 
2000C-2.2000C-5 
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Dated:  December  33. 199S. 
Jaaioe  E.  JackMB, 

Acting  Aaaistant  SetntaryforElemantaryand 
Secondary  Education. 
(FR  Doc  95-30891  Filed  12-19-95;  8:45  ami 


prOA  No.:  U.0M&1 

uMvgrpgmon  of  ruiinc  ccwcraocv 
8M»  Educ«ioiMl  AgMicy  (SEA) 


NiviMiy  AppwcMimf IS  for 
for  FiwalYMr(F^  1996 

Purpose  ofProffam:  To  enable  SEAs 
to  provide  technical  assistance  and 
training,  at  the  request  of  school  boards 
and  other  responsible  governmental 
agencies,  on  issusis  related  to  race,  sex, 
and  nati<mal  origi^  desegregation  of 
public  schools. 

EligHde  Applicants:  State  Educational 
Agency. 

Deadline  for  Transmittal  of 
Applications:  ]$aiwry  31, 1996. 

Deadline  for  Intergovernmental 
Review:  April  1,  l)996. 

Applications  Airailable:  December  20, 
1995. 

Available  Fund^:  The  Congress  has 
not  yet  enacted  a  fiscal  year  1996 
appropriation  for  the  Department  of 
Education.  The  Department  is 
publishing  this  ncttice  in  order  to  give 
potential  applicaAts  adequate  time  to 
prepare  applications.  The  estimates 
below  of  the  amount  of  funds  that  will 
be  available  for  grants  under  this 
program  are  based  in  part  on  the 
President's  1996  bud^  request,  in  pait 
on  the  level  of  funding  available  in 
fiscal  year  1995,  and  in  part  on 
Congrmsional  acUon  to  date. 

Potential  ai^lioants  should  note, 
however,  that  the  Congress  is 
considering  proposals  to  eliminate  or 
reduce  funding  in  1996  for  many  of  the 
discretionary  graqt  programs 
administered  by  the  Department.  Final 
action  on  the  1996  appropriation  may 
require  the  Department  to  cancel  some 
of  the  competitions  or  to  revise  upward 
or  downward  the  pmount  of  funds 
estimated  to  be  av|ailable  for  particular 
competitions. 

Estimated  Range  of  Awards:  $50,000- 
$200,000. 

Estimated  Avemge  Size  of  Awards: 
$130,000. 

Estimated  Nimiber  of  Awards:  53. 

fiolK  The  Departaient  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  RefHuations:  (a)  The 
Education  Depart|nent  General 
Administrative  Regulations  in  34  CFR 
Parts  74.  75.  77,  76,  79,  80,  81, 82. 85 


and  86;  except  that  34  CFR  75.200 
through  75.217  (relating  to  the 
evaluation  and  competitive  review  of 
grants)  do  not  apply  to  grants  awarded 
under  34  CFR  part  271;  and(b)  the 
regulations  for  this  program  in  34  CFR 
Parts  270  and  271. 

For  Applications  or  Information 
Contact:  Adell  S.  Washington.  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Portals. 
Suite  4500.  Washington.  D.C.  20202- 
6140.  Telephone  (202)  260-2495. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(Tm))  may  call  the  Federal  Information 
Relay  Sendee  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportimities.  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Aimouncements.  Bidletins.  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  42  U.S.C.  2000c- 
2O0OC-2,  2000O-6. 

Dated:  December  13, 1995. 
Janice  E  Jackum, 

Acting  Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  95-30890  Filed  12-19-95;  8:45  am] 


DEPARTMENT  OF  ENERGY 
CTM  T«ch,  Inc. 

AGENCY:  Department  of  Energy,  Office  of 
the  General  Counsel. 
action:  Notice  of  Intent  to  Grant 
Exclusive  Patent  License. 

StiMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  CTM  Tech  Inc..  of 
Florence.  South  Carolina,  an  exclusive 
license  to  practice  the  invention 
described  in  U.S.  Patent  No.  5,137.314. 
entitled  "Catwalk  Grate  Lifting  Tool." 
The  invention  is  owned  by  the  United 
States  of  America,  as  represented  by  the 
Department  of  Energy  (DOE).  The 
proposed  license  will  be  exclusive  for  a 
specified  duration,  subject  to  a  license 
and  other  rights  retained  by  the  U.S. 
Government,  and  other  terms  and 
conditions  to  be  negotiated. 
DATES:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
no  later  than  February  20, 1996. 


ADDRESSES:  Office  of  the  Assistant 
General  Counsel  for  Technology 
Transfer  and  Intellectual  Property,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION:  Robert  J. 
Marchick,  Office  of  the  Assistant 
General  Cotmsel  for  Technology 
Transfer  and  Intellectual  Property,  U.S. 
Department  of  Energy,  Forrestal 
Building.  Room  F-067. 1000 
Independence  Avenue.  S.W., 
Washington.  D.C.  20585;  Telephone    ' 
(202) 586-4792. 

SUPn.aCNTARY  INFORMATKNl:  35  U.S.C 
209(c)  provides  the  Department  with 
authority  to  grant,  exclusive  or  partially 
exclusive  licenses  in  Department-owned 
inventions,  where  a  determination  can 
be  made,  among  other  things,  that  the 
desired  practicsd  application  of  the 
invention  has  not  been  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  nonexclusive  license.  The 
statute  and  implonenting  regulations 
(37  C.F.R.  404)  require  that  the 
necessary  determinations  be  made  after 
public  notice  and  opportunity  for  filing 
written  objections. 

CTM  Tech  Inc.,  of  Florence,  South 
Carolina,  has  applied  for  an  exclusive 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  No.  5,137.314, 
and  has  a  plan  for  commercialization  of 
the  invention.  A  copy  of  the  patent  can 
be  obtained  from  the  U.S.  Patent  and 
Trademark  Office,  Washington,  D.C. 
20231.  DOE  intends  to  grant  the  license, 
upon  a  final  determination  in 
accordance  with  35  U.S.C.  §  209  (c). 
unless  within  60  days  of  this  notice  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property.  Department  of  Energy. 
Washington.  D.C.  20585.  receives  in 
writing  any  of  the  following,  together 
with  supporting  documents: 

(i)  A  statement  from  any  person  setting 
forth  reasons  why  it  would  not  be  in  the  best 
int«ests  of  the  United  States  to  grant  the 
proposed  license;  or 

(ii)  An  application  for  a  nonexcliuive 
license  to  the  invention,  in  which  applicant 
states  that  he  already  has  brought  the 
invention  to  practical  application  or  is  likely 
to  bring  the  invention  to  practical  application 
expeditiously. 

The  proposed  license  will  be 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Government, 
and  subject  to  a  royalty  and  other  terms 
and  conditions  to  be  negotiated.  The 
Department  will  review  all  timely 
written  responses  to  this  notice,  and 
will  grant  the  license  if,  after  expiration 
of  the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 


this  notice,  a  determination  isttade  in 
accordance  with  35  U.S.C.  209(cj,  that 
the  license  grant  is  in  the  public 
interest. 

Issued  in  Washington,  DC,  on  December 
13. 1995. 
Agnes  P.  Dover, 
Deputy  General  Counsel. 
[PR  Doc.  95-30963  Filed  12-19-95;  8:45  am] 
HLLMQ  cooE  atse-oi-p 


Invention  Available  for  License 

agency:  Department  of  Energy.  Office  of 
General  Counsel 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  U.S.  Patent  No. 
4.942,339.  entitled  "Intense  Steady  State 
Electron  Beam  Generator"  is  available 
for  license,  in  accordance  with  35  U.S.C. 
207-209. 

A  copy  of  the  patent  may  be  obtained, 
for  a  modest  fee,  from  the  U.S.  Patent 
and  Trademark  Office,  Washington,  D.C. 
20231. 

FOR  FURTHER  INFORMATION:  Robert  J. 
Marchick,  Office  of  the  Assistant 
General  Counsel  for  Technology 
Transfer  and  Intellectual  Property,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585;  Telephone 
(202)  586-2802. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 
regulations  are  contained  in  37  CFR  part 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  under  certain 
circtunstances,  provided  that  notice  of 
the  invention's  availability  for  license 
has  been  aimounced  in  the  Federal 
Register. 

Issued  in  Washington,  DC.  on  December 
13,1995. 
Agnes  P.  Dover, 

Deputy  General  Counsel  for  Technology 
Tranter  and  Procurement. 
(FR  Doc.  95-30964  Filed  12-19-95;  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

[Docitet  No.  EG96-22-000,  et  al.] 

Electric  Rate  and  Corporate  Regulation 
Filings:  Pepperell  Operations,  inc..  et 
ai. 

December  12, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Pepperell  Operations,  Inc. 

(Docket  No.  BG96-22-000] 

Take  notice  that  on  December  5, 1995, 
Pepperell  Operations,- Inc..  a  corporation 
organized  and  existing  imder  the  laws  of 
the  State  of  Illinois,  with  its  address  at 
1130  Lake  Cock  Road.  Suite  300.  Buffalo 
Grove.  Illinois  60089  (the  Applicant), 
filed  with  the  Federal  Energy  Regtilatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  (EWG)  status  pursuant  to  Pari 
365  of  the  Commission's  regulations. 

The  Applicant  will  be  engaged 
directiy  and  exclusively  in  the  business 
of  (A)  operating  an  eligible  facility 
located  in  Pepperell,  Massachusetts  and 
(B)  based  on  agency  relationships  with 
facility  owners,  selling  electric  energy  at 
wholesale.  The  Pepperell  Plant  consists 
of  a  nominal  38  MW  combined-cycle 
cogeneration  facility  utilizing  natural 
gas  as  its  primary  fuel  and  No.  2  fuel  oil 
as  a  backup  fuel. 

Comment  date:  January  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Westar  Electric  Marketing,  Inc. 

(Docket  No.  ER96-458-0001 

Take  notice  that  on  November  30. 
1995,  Westar  Electric  Marketing,  Inc., 
tendered  for  filing  amendments  to  its 
filing  in  the  above  referenced  docket. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Resources,  Inc. 

(Docket  No.  ER96-459-000] 

Take  notice  that  on  December  5, 1996, 
Western  Resources,  Inc.  tendered  for 
filing  amendments  to  its  filing  in  the 
above  referenced  docket. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER96-488-0001 

Take  notice  that  on  November  30, 
1995,  Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
the  Forecast  1996  Cost  Report  required 
under  Article  2.3  on  Second  Revised 
Sheet  No.  18  of  FERC  Electric  Tariff, 
Original  Volume  No.  3,  of  CVPS  imder 
which  CVPS  provides  transmission  and 
distribution  service  to  the  following 
Customers: 

Vermont  Electric  Cooperative,  Inc. 
Lyridonville  Electric  Department 
Village  of  Ludlow  Electric  Light 

Department 


Village  of  Johnson  Water  and  Light 
Department 

Village  of  Hyde  Part  Water  and  Light 

Department 
Rochester  Electric  Light  and  Power 

Company 
Woodsville  Fire  District  Water  and  Light 

Department 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ohio  Power  Company 

[Docket  No.  ER96-489-0001 

Take  notice  that  on  November  30, 
1995,  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
two  transmission  service  agreements, 
dated  November  20, 1995  (TSAs).  The 
TSAs  provide  for  transmission  service 
to  be  made  available  to  CPF  pursuant  to 
AEPSC  FERC  Electric  Tariff  Original 
Volume  No.  1.  An  effective  date  of 
January  1, 1996,  was  requested  for  both 
agreements. 

A  copy  of  the  filing  was  served  upon 
CPP  and  the  Public  Utility  Commission 
of  Ohio. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER96-490-0001 

Take  notice  that  on  November  30, 
1995.  Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
the  Forecast  1996  Cost  Report  in 
accordance  with  Article  IV,  Section  A(2) 
of  the  North  Hartland  Transmission 
Service  Contract  (Contract)  between 
Central  Vermont  Public  Service 
Corporation  (CVPS  or  Company)  and  the 
Vermont  Electric  Generation  and 
Transmission  Cooperative,  Inc.  (VG&T) 
under  which  CVPS  transmits  the  output 
of  the  VG&T's  4.0  MW  hydroelecUic 
generating  facility  located  in  North 
Hartland,  Vermont  via  a  12.5  kV  circuit 
owned  and  maintained  by  CVPS  to 
CVPS's  substation  in  Quechee.  Vermont. 
The  North  Hartland  Transmission 
Service  Contract  was  filed  with  the 
Commission  on  September  6, 1984  in 
Docket  No.  ER84-674-000  and  was 
designated  as  Rate  Schedule  FERC  No. 
121. 

Article  IV,  Section  A(2)  of  the 
Contract  requires  CVPS  to  submit  the 
forecast  cost  report  applicable  to  a 
service  year  by  December  1  of  the 
preceding  year. 

Comment  date:  December  26. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  New  England  Pfwer  Company 
(Docket  No.  ER96-491-000| 

Take  notice  thation  November  30, 
1996,  New  England  Power  Company 
(NEP),  submitted  ft>r  filing  an 
amendment  to  tbe  March  15, 1982 
service  agreement  for  transmission 
service  to  Taunton  Mimidpal  Lighting 
Plant  entered  into  under  NEP's  FERC 
Electric  Tariff,  Original  Volume  No.  3. 

Conunent  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Central  Illinois  hibUc  Service 
Company  | 

(Docket  Na  ER96-<^-000] 

Take  notice  thation  November  30, 
1995,  Central  Illin4>is  Public  Service 
Company  (OPS),  Submitted  two  Service 
Agreements,  dateq  November  14, 1995, 
establishjjag  Missoluri  Public  Service 
(Missouri)  and  WflbtPlains  Energy- 
Kansas  (WestPlains)  as  ciistomers  under 
the  terms  of  OPS'  Coordination  Sales 
Tariff  CST-1  (CSTS-1  Tariff)  and  a 
Service  Agreement,  dated  November  15, 
1995,  establishing  Aquila  Power 
Corporation  (Aqiiila)  as  a  CST-1 
customer. 

OPS  requests  efiiactive  dates  of 
November  14, 199^  for  the  service 
agreements  with  Missouri  and 
WestPlains  and  thf  revised  Index  of 
Customos  and  of  llovember  15, 1995, 
for  the  service  agr^ment  with  Aquila. 
Accordingly,  CIPS|  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Aquila,  Missouri,  WestPlains  and  the 
Illinois  Conunerco  Commission. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  dotice. 

9.  Sonthem  Company  Services,  Inc. 

(Docket  No.  ER96-194-000] 

Take  notice  that j  on  November  30, 
1995,  Southern  Conpany  Services,  Inc. 
(SCS),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electriciand  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  two  (2)  service 
agreements  between  SCS,  as  agent  of  the 
Southern  Companies,  and  i)  Industrial 
Energy  Applicatioiis,  Inc.  and  ii) 
Citizens  Lehman  Power  Sales  for  non- 
firm  transmission  service  imder  the 
Point-to-Point  Traiismission  Service 
Tariff  of  Southern  Companies. 

Comment  date:  December  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  Qotice. 


10.  Sonthem  Energy  Maiiwting,  Inc. 

Docket  Na  ER96-497-000] 

Take  notice  that  on  Decemb^  1, 1995, 
Southern  Enngy  Kferketing,  Inc. 
(Southern  Energy)  tendered  for  filing  a 
letter  fitnn  the  Dcecutrve  Committee  of 
the  Western  Systems  Power  Pool 
(WSPP)  indicating  that  Southern  Energy 
has  satisfied  the  requirements  for  WSPP 
membership.  Accordingly,  Southern 
Energy  requests  that  the  Conunission 
amend  the  WSPP  Agreement  to  include 
it  as  a  member. 

Southern  Energy  requests  waiver  of 
the  60-day  prior  notice  requirement  to 
permit  in  membership  in  the  WSPP  to 
become  effective  as  of  November  27. 
1995. 

Comment  date:  December  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Vfa^ginia  Electric  and  Power 
Company 

(Docket  No.  ER9e-«98-^)00) 

Take  notice  that  on  December  1, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filhig 
Modification  No.  26  dated  November 
30, 1995  to  the  Interconnection 
Agreement  dated  February  1, 1948 
between  Virginia  Power  and 
Appalachian  Power  Company 
(Appalachian).  The  Commission  has 
previously  designated  the  1948 
Agreement  as  Virginia  Power's  Rate 
Schedule  FERC  No.  7  and 
Appalachian's  Rate  Schedule  FERC  No. 
16.  Virginia  Power  also  has  tendned  for 
filing  certain  agreements  addressing 
data  acquisition  facilities  and  taxes  that 
are  related  to  Modification  No.  26. 

Modification  No.  26  provides  for  a 
new  point  of  interconnection  between 
Virginia  Power  and  Appalachian. 

Copies  of  the  filing  were  service  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  the  Public  Service 
Commission  of  West  Virginia  and 
Appalachian  Power  Company. 

Commenl  date:  December  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consolidated  Edison  Company  oi 
New  York,  Inc. 

(Docket  No.  ER96-^99-000l 

Take  notice  that  on  December  1, 1995, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Industrial  Energy  Application  (lEA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  lEA. 


Comment  date:  December  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  CcHiaolidated  Ediscm  Company  of 
New  Yoric,  Inc. 

(Docket  No.  ERge-SOO-OOO] 

Take  notice  that  on  December  1, 1995, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Louis  Dreyfus  Electric  Power,  Inc. 
(LDEP). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LDEP. 

Comment  date:  December  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  UtiliCorp  United  Inc. 

(Docket  No.  ER9e-502-000] 

Take  notice  that  on  December  1, 1995, 
UtiliCorp  United  Inc.  tendered  for  filing 
on  behau  of  its  operating  division, 
WestPlains  Energy-Colorado,  a  Service 
Agreement.under  its  Power  Sales  Tariff, 
FERC  Elecbric  Tariff  Original  Volume 
No.  11.  with  PECO  Energy  Company. 
The  Seovioe  Agreement  provides  for  the 
sale  of  capacity  and  energy  by 
WestPlains  Energy-Colorado  to  PECO 
Energy  Company  pursuant  to  the  tariff. 

UtiliCorp  requests  waiver  of  the 
Commission's  reg\ilations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  December  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  UtiliCorp  United  Inc. 

(Docket  No.  ER96-503-0001 

Take  notice  that  on  December  1, 1995, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
Missouri  Public  Service,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Voltune 
No.  10,  with  PECO  Energy  Company. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by  Missouri 
Public  Service  to  PECO  Energy 
Company  pursuant  to  the  tariff. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  December  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  UtiliCfHp  United  Inc. 

[Docket  No.  ER96-504-000) 

Take  notice  that  on  December  1, 1995, 
UtiliCorp  United  Inc.  tendered  for  filing 
on  behalf  of  its  operating  division. 
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WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  PECO  Energy  Company. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by 
WestPlains  Eni^gy-Kansas  to  PECO 
Energy  Company,  pursuant  to  the  tariff. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  December  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Long  Island  Lighting  Company 

(Docket  No.  ER96-505-0001 

Take  notice  that  on  December  1,1995, 
Long  Island  Lighting  Company  (LILCO), 
tendered  for  filing  a  Letter  Agreement 
dated  November  15, 1995,  between 
ULCO  and  the  New  York  Power 
Authority  (NYPA)  concerning  power 
deliveries  to  Grununan-Nortluop 
Corporation  under  Lilco-FERC  Rate 
Schedule  No.  34.  LILCO  requests  an 
effective  date  of  July  1, 1995. 

ULCO  states  that  copies  of  this  filing 
have  been  served  by  LILCO  on  the  New 
York  State  Public  Service  Commission 
and  NYPA. 

Comment  date:  December  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Florida  Power  &  Light  Company 

[Docket  No.  ER96-506-0001 

Take  notice  that  on  December  1, 1995, 
Florida  Power  k  Light  Company  (FPL) 
filed  the  Contract  for  Purchases  and 
Sales  of  Power  and  Energy  between  FPL 
and  Enron  Power  Marketing,  Inc.  FPL 
requests  an  effective  date  of  December  4, 
1995. 

Comment  date:  December  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[PR  Doc.  95-30883  Filed  12-19-9S;  8:45  am] 

BILUNQ  CODE  STir-OI-P 


Hydroelectric  Application  Filed  with 
the  Commission 

November  30, 1995. 

Take  notice  that  the  foUowing 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No:  8794-040. 

c.  Date  Filed:  November  13, 1995. 

d.  Applicant:  Southern  New 
Hampshire  Hydroelectric  Development 
Corporation. 

e.  Name  of  Project:  Rimmon  Pond 
Project. 

f.  Location:  Naugatuck  River,  New 
Haven  County,  in  Uie  Town  of  Seymour, 
Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  John  N. 
Webster,  P.O.  Box  78,  South  Berwick, 
ME  03908,  (207)  384-5334. 

i.  FERC  Contact:  David  W.  Cagnon, 
(202)  219-2693. 

i.  Comment  Date:  January  12, 1996. 

k.  Description  of  Application:  The 
licensee  states  that  the  power  purchase 
contract  has  been  canceled  and  the 
project  is  now  uneconomical. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  wiU  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  ^te  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Doctunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 


filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  apphcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  apphcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presimied  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
UiB  D.  Cashdl, 
Secretary. 

(PR  Doc.  95-30880  Filed  12-19-95;  8:45  am] 
BM.IJNQ  cooc  enr-oi-M 


Hydroelectric  Application  Filed  With 
the  Commission 

December  5, 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
to  License. 

b.  Project  No:  1121-034. 

c.  Date  Filed:  August  4, 1995. 

d.  AppUcant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Battle  Creek. 

f.  Location:  North  Fork  Battle  Creek, 
Shasta  County,  near  Shingletown. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Cynthia  Kayer, 
Pacific  Gas  and  Electric  Company,  P.O. 
Box  770000,  PlOA  San  Francisco,  CA 
94177,(415)973-3642. 

i.  FERC  Contact:  Robert  Grieve,  (202) 
219-2655. 

j.  Comment  Date:  January  22, 1996. 

k.  Description  of  Application:  Article 
33(f)  requires  maintenance  of  North 
Battle  Creek  Reservoir  at  full  capacity 
during  the  annual  recreation  season 
bom  April  1  through  September  10  of 
each  year  and  75  acre-feet  from 
September  11  through  March  31. 
Applicant  proposes  to  revise  article 
33(f)  to  require  maintenance  of  North 
Battle  Creek  Reservoir  at  or  above  1,039 
acre  feet  capacity  during  the  annual 
recreation  season  from  June  1  through 
September  10  of  each  year  and  75  acre- 
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feet  from  Septranber  11  through  Match 

31. 

1.  This  notice  ako  coasists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comnients,  Phrtests,  or  Motions  to 
hiteryene — ^Anyoqa  may  submit 
comments,  a  |»otaiBt,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rvles  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  detannining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protects  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
I»ote8ts.  or  motions  to  intervene  must 
be  received  cm  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  mvuk  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
ANDCONIHTIONS ".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  tb$  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  this  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426.  A  copy  of  my  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agendas  are  invited  to 
file  ccHnnmits  on  ijhe  described 
application.  A  cop(y  of  the  applicaticm 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  (lo  comments.  One 
copy  of  an  agencyli  comments  must  also 
be  sent  to  the  Applicant's 
representatives.     ■ 
LeisCGaahan. 
Saovtoiy.  | 

(FR  Doc  95-30882  Hied  12-19-95;  8:45  ami 
■UJNQ  COOe  CMT-OI-V 


[Docket  No. 


RPMMB-011] 


Colorado  Intirctale  Qm  Company: 
Notica  of  Compli^nea  Filing 

Dacamber  14, 1995. 

Take  notice  thatj  on  December  11, 
1995,  Colorado  Inlerstate  Gas  Company 
(QG).  tendered  fot  filing  a  semiannual 


compliance  filing  consisting  of  work 
papers  detailing  accrued  interest 
payments  made  by  CIG  to  its  affected 
customers  related  to  the  imused  portitm 
of  transportatirai  credits  in  the  instant 
docket 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  the  parties  to 
this  proceeding  and  afiiacted  state 
commissions  and  aJEfected  parties. 

Any  person  desiring  to  protest  said 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Secdon 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD-CaahaU, 
SecnUuy. 

(FR  Doc.  95-30864  Filed  12-19-95;  8:45  am] 
aajJM  oooa  «7i7-»Mi 


(Docket  No.  CP96-102-0001 

Columbia  Gulf  Tranamlaalon 
Company;  NoUca  of  Raquast  Under 
Blanket  Authorization 

December  14, 1995. 

Take  notice  that  on  December  8, 1995, 
Coliunbia  Gulf  Transmission  Company 
(Coliunbia  Gulf),  1700  MacCoride 
Avenue  S.E.,  Charleston.  West  Virginia 
25314-1599.  file  in  Docket  No.  CP96- 
102-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  an  interconnection  in 
Acadia  Parish,  Louisiana  under 
Columbia  Gulfs  blanket  certificate 
issued  m  Docket  No.  CP83-496-001 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the . 
Commission  and  open  to  public 
inspection. 

Columbia  Gulf  proposes  to  construct 
and  operate  a  bi-directional 
interconnection  with  Egan  Hub  Partners 
(Egan)  in  Acadia  Pariah,  Lotiisiana.  The 
interconnection  has  been  requested  by 
Egan  and  the  service  will  be  provided 
on  an  intemiptible  basis  and  therefore, 
no  impact  is  expected  on  Columbia 


Gulfs  existing  design  day  and  annual 
obligation  to  its  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regtdations  under  the 
NaturatGas  Act  (18  CFR  157.205)  a 

Srotest  to  the  request.  If  no  protest  is 
led  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiisctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  Mdthdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gat  Act.  ■.>»..■ 

LoteCCasbdi. 
Secretary. 

(FR  Doc.  95-30867  Filed  12-19-95: 8:45  am] 
BHJJNO  COM  snr-oi-M 

(Docket  No.  OTM-19-00C] 

Columbia  Quif  Tranamlaalon 
Company;  NoUca  of  Rafund  Report 

December  14. 1995. 

Take  notice  that  on  October  25, 1995. 
Coliunbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  a 
Report  of  Gas  Researdi  Institute  (GRI) 
Refund.  Coliunbia  Gulf  states  that  the 
refund  report  is  being  made  in 
accordance  with  Ordering  Paragraph  C 
of  the.Commission's  February  22, 1955 
"Order  Approving  Refund  Methodology 
For  1994  Overcollections"  in  Docket  No. 
RP95-1 24-000. 

Columbia  Gulf  states  that  it  has 
credited  the  GRI  refund  to  its  eligible 
firm  customers  as  a  credit  to  invoices 
issued  on  or  around  September  10, 
1995.  The  refund  totalling  $209,205.00 
represented  overcollections  of  GRI 
surcharges  for  the  period  January  1, 
1994  through  December  31, 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatoiy  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediue.  All  such 
motions  or  protests  should  be  filed  on 
or  hefon  December  21, 1995.  Protests 
will  be  considered  by  the  Commission    - 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Q>pie8 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoisD.Catheil, 

Secretary. 

(FR  Doc.  95-30868  Filed  12-19-95;  8:45  am] 

BHJJNO  COOC  STir-OI-M 

[Docket  Na  F  AM-1 5-000| 

Florida  Qaa  Tranamlsaion  Company; 
Ordar  EataMiahlng  Hearing 
Procaduraa 

Issued:  December  14, 1995. 

On  September  8, 1995,  the  Deputy 
Chief  Accountant  issued  a  contested 
audit  report  imder  delegated  authority 
noting  Florida  Gas  Transmission 
Company's  (Florida  Gas)  disagreement 
with  respect  to  certain 
recommendations  of  the  Division  of 
Audits.  ^  Florida  Gas  was  requested  to 
advise  whether  it  would  agree  to  the 
disposition  of  the  tontested  matters 
imder  the  shortened  procedures 
provided  for  by  Part  158  of  the 
Commission's  Regulations.  18  CFR 
158.1,  ef  sag. 

By  letter  dated  November  7, 1995, 
Florida  Gas  responded  that  it  did  not 
consent  to  the  shortened  procediues. 
Section  158.7  of  the  Commission's 
Regulations  provides  that  in  case 
consent  to  the  shortened  procedures  is 
not  given,  the  proceeding  will  be 
assigned  for  hearing.  Accordingly,  the 
Secretary,  imder  authority  delegated  by 
the  Commission,  will  set  these  matters 
for  hearing.  The  arguments  made  by 
Florida  Gas  in  its  November  7, 1995 
^     response  may  be  raised  at  the  hearing. 

Any  interested  person  seeking  to 
participate  in  this  docket  shall  file  a 
protest  or  a  motion  to  intervene 
pursuant  to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214]  no  later  than  15  days  after  the 
date  of  publication  of  this  order  in  the 
Federal  Register. 

It  is  ordered: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act,  the  provisions 
of  the  Natiual  Gas  Act,  particularly 


>  72  FERC 1 62.243.  The  contested  matters  are 
discussed  in  Part  I  of  the  letter  order.  The  letter 
order  was  amended  by  reissuance  of  Part  I  on 
October  11, 1995,  correcting  amounts  reported  in 
Part  I  related  to  the  capitalization  of  the  allowance 
for  funds  used  during  construction  on  Phase  m 
facilities.  The  letter  as  published  in  the  FERC 
Reports  at  the  cite  noted  above  incorporates  the 
October  11  revision. 


sections  4,  5  and  8  thereof,  and  pursuant 
to  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR,  Chapter  I],  a 
public  hearing  shall  be  held  concerning 
the  appropriateness  of  Florida  Gas's 
accounting  practices  as  discussed  in  the 
audit  report. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Presiding 
Judge  is  authorized  to  establish 
procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  dismiss]  as 
provided  in  the  Commission's  Rules  of 
Practice  and  Procedure. 

(C)  This  order  shall  be  promptly 
published  in  the  Federal  Register. 
LoisD.CasheU, 

Secretary. 

[FR  Doc.  95-30881  Filed  12-19-95;  8:45  am] 

BIUMQ  CODE  tnr-oi-M 


[Docket  No.  RP95-448-002] 

Northern  Border  Pipeline  Company; 
Notica  of  Tariff  Fiiing 

December  14, 1995. 

Take  notice  that  on  December  11, 
1995,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  Second 
Substitute  First  Revised  Sheet  Number 
110. 

Northern  Border  states  that  the  filing 
is  in  compliance  with  the  Commission's 
order,  issued  November  30, 1995,  in  the 
above-referenced  docket.  Northern 
Border  further  states  that  the  November 
30  Order  required  Northern  Border  to 
resubmit  Sheet  No.  1 10  to  correcUy 
reflect  the  proper  supersession. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211. 
Pursuant  to  Section  154.210  of  the 
Commission's  regulations,  all  such 
protests  must  be  filed  not  later  than  12 
days  after  the  date  of  the  filing  noted 
above.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  and  available  for  public 

inspection. 

Lois  D.  CaaheU, 

Secretary. 

[FR  Doc.  95-30863  Filed  12-19-95:  8:45  am] 

BILLMO  COOE  1717-01-11 

[Prelect  No.  2114-040] 

Public  utility  Diatrict  No.  2  of  Qrant 
Country,  Waahington;  Notice  of 
Application  for  Approval  of  Contracts 
for  ttie  Saio  of  Power  for  a  Period 
Extending  Beyond  ttia  Term  of  the 
License 

December  14, 1995. 

On  October  16, 1995,  pursuant  to 
Section  22  df  the  Federal  Power  Act,  16 
U.S.C.  815,  and  the  Commission's  order 
in  Kootenai  Electric  No.  2  of  Grant 
Country,  Washington  (Grant  Coimty), 
filed  an  application  requesting 
Commission  approval  of  contracts  for 
the  sale  of  power  from  the  Wanapum 
Development  of  its  licensed  Priest 
Rapids  Project  No.  2114,  for  the 
approximately  four-year  period  that  the 
power  sales  contracts  extends  lieyond 
the  2005  expiration  date  of  the  project's 
license.  The  project  is  located  on  the 
Columbia  River  in  Chelan,  Douglas, 
Kittitas,  Grant,  Yakima,  and  Benton 
Counties,  Washington. 

Section  22  provides  that  contracts  for 
the  sale  and  delivery  of  power  for 
period  extending  beyond  the 
termination  date  of  a  license  may  be 
entered  into  ufxin  the  joint  approval  of 
the  Commission  and  the  appropriate 
state  public  service  Commission  or 
other  similar  authority  in  the  state  in 
which  the  sale  of  delivery  or  power  is 
made.  Grant  County  states  in  its 
application  that  Commission  approval 
of  the  Wanapum  Development  power 
sales  contracts  is  required  because  the 
revenues  from  those  contracts  have  been 
pledged  to  secure  repayment  of  bonds 
(which  expire  when  the  power  sales 
contracts  expire)  that  the  Ucensee  issued 
to  finance  construction  of  the  Wanapum 
Development. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  and  other 
comments,  but  only  those  who  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  rules  may  become  a 
party  to  the  proceeding.  Comments, 
protests,  or  motions  to  intervene  must 
be  filed  by  the  30th  day  following 
publication  of  this  notice  in  the  Federal 
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■agister;  must  bear  in  all  capital  letters 
the  title  "COMMENTS."  "PROTESTS." 
or  "MOTION  TO  INTERVENE,"  as 
applicable,  and  "Project  No.  2114-040." 
Send  the  filings  (original  and  14  copies) 
to:  The  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.W.,  Washington,  D.C.  20428.  A 
copy  of  any  filing  must  also  be  served 
upon  each  repreientative  of  the  license 
specified  in  its  at>plication. 
LoisD.CadMll.    ] 
Secntary. 

(FR  Doc  95-30864  Filed  12-19-95;  8:45  am] 
■UJNQ  coot  snr-AI-H 


[ProieetNo.1107tNY] 

Trenton  Falls  llylroelactrlc  Company; 
Notica  Not  naaqy  for  Environmental 
Analysis,  NoticrRaquasting 
Inlsfvantiona  and  Protaats,  and  Notice 
of  Scoping  Purttjant  to  the  National 
Envlronmantal  IMicy  Act  of  1969 

December  14, 1999. 

On  December  5, 1995,  the  Federal 
Energy  Reg\ilatofy  Commission 
(Commission)  issued  a  letter  accepting 
the  Trenton  Falli  Hydroelectric 
Company's  application  for  the  Boyd 
Dam  Hydroelectric  Project,  located  on 
the  East  Branch  of  Fish  Creek  in  Lewis 
County,  New  Yofk. 

The  Boyd  Dam's  principal  features 
would  consist  of  a  210-acie 
impoundment,  an  existing  concrete 
gravity  and  earthfill  dam  with  a  150- 
foot-long  spillway  section,  a  modified ' 
concrete  intake  dtructiire.  which  would 
contain  a  single  f  95-kilowatt  (Kw) 
generator,  an  upgraded  3.5-inile-long 
transmission  hne,  and  appurtenant 
&cilities.  With  a  total  authorized 
installed  capacity  of  795  Kw,  the  project 
would  have  an  average  annual 
generation  of  abQut  6.9  megawatthoius. 

The  application  is  not  ready  for 
enviroiunental  analysis  at  this  time.  A 
public  notice  will  be  issued  in  the 
future  indicating  its  readiness  for 
enviroimiental  analysis  and  soliciting 
comments,  recoiimiendations,  terms  and 
conditions,  or  pijescriptions  on  the 
application  and  the  applicant's  reply 
comments. 

The  purpose  dif  this  notice  is  to:  (1) 
invite  interventions  and  protests;  (2) 
advise  all  parties  as  to  tlw  proposed 
scope  of  the  staffs  environmental 
analysis,  including  ciunulative  effects, 
and  to  seek  additional  information 
pertinent  to  this  Analysis;  and  (3)  advise 
all  parties  of  the|r  opportunity  for 
comment. 


InterrentkMU  and  Protests 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  tiUe  "PROTEST,"  "MOTION 
TO  INTERVENE."  "NOTICE  CH? 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  OR  "COMPETING 
APPUCATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  prefect  number  of  the  application  to 
which  the  filling  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  the  requirements  of  18  CF.R. 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  fit>m  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
required  by  the  CoDunission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

An  additional  copy  must  be  sent  to: 
Director,  Division  of  F*roject  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
at  the  above  address.  A  copy  of  any 
protest  or  motion  to  intervene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application. 

All  filings  for  any  protest  or  motion  to 
intervene  must  be  received  60  days  fi'om 
the  issuance  date  of  this  notice. 

Scoping  Process 

The  Commission's  scoping  objectives 
are  to: 

#  identify  significant  environmental 
issues; 

4  determine  the  depth  of  analysis 
appropriate  to  each  issue; 

♦  identify  the  resource  issues  not 
requiring  detailed  analysis;  and 

4  identify  reasonable  project 
alternatives. 

The  purpose  of  the  scoping  process  is 
to  identify  significant  issues  related  to 
the  proposed  action  and  to  determine 
what  issues  should  be  covered  in  the 
environmental  document  piusuant  to 
the  National  Environmental  Policy  Act 
of  1969.  The  document  entitled 
"Scoping  Ekxaunent  I"  (SDI)  will  be 
circulated  shortly  to  enable  appropriate 
federal,  state,  and  local  resource 
agencies,  developers,  Indian  tribes,  non- 
governmental organizations  (NGOs),  and 
other  interested  parties  to  effectively 
particifMte  in  and  contribute  to  the 
scoping  process.  SDI  provides  a  brief 
description  of  the  proposed  action, 
project  alternatives,  the  geographic  and 
temporal  scope  of  a  cumulative  effects 
analysis,  and  a  list  of  preliminary  issues 
identified  by  staff. 

The  Commission  will  decide,  based 
on  the  application,  and  agency  and 


public  comments  to  scoping,  whether 
licensing  the  Boyd  Dam  Hydroelectric 
Project  constitutes  a  major  federal  action 
significantly  impacting  the  quality  of 
the  human  environment.  The 
Commission  staff  will  not  hold  scoping 
meetings  unless  the  Commission 
decides  to  prepare  an  environmental    -  - 
impact  statement,  or  the  response  to  SDI 
warrants  holding  such  meetings.    -.  .'  *; 

Individuals,  organizations,  and 
agencies  with  enviroiunental  expotise 
and  concerns  are  encouraged  to 
comment  on  SDI  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed. 

All  filings  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  residt  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h).  In  addition,  commentors 
may  submit  a  copy  of  their  comments 
on  a  3V2-inch  diskette  formatted  for 
MS-DOS  based  computers.  In  light  of 
our  ability  to  translate  MS-ENDS  based 
materials,  the  text  need  only  be 
submitted  in  the  format  and  version  that 
it  was  generated  (i.e.,  MS  Word, 
WordPerfect  5.*/ii.2,  ASCH,  etc.).  It  is  not 
necessary  to  reformat  word  processor 
generated  text  to  ASQL  For  Macintosh 
users,  it  would  be  helpful  to  save  the 
doounents  in  Macintosh  word 
processor  format  then  write  the  files  on 
a  diskette  formatted  for  MS-DOS 
machines.  All  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  and  should  show  the  following 
captions  on  the  first  page:  Boyd  Dam 
Hydroelectric  Project,  FERC  No.  11072. 

Further,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedures,  requiring 
parties  or  interceders  (as  defined  in  18 
CFR  385.2010)  to  file  documents  on 
each  person  whose  name  is  on  the 
official  service  list  for  this  proceeding. 
See  CFR  4.34(b). 

The  Commission  staff  will  consider 
all  written  comments  and  may  issue  a 
Scoping  Document  n  (SDII).  SDII  will 
include  a  revised  Ust  of  issues,  based  on 
the  scoping  process. 

For  further  information  regarding  the 
scoping  process,  please  contact  Mike 
Dees,  Federal  Energy  Regulatory 
Commission,  Office  of  Hydropower 
Licensing,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  or  at  (202) 
219-2807. 
LoisD.CaslwD. 
Secretary. 

(FR  Doc  95-30865  Filed  12-19-95;  8:45  am] 
MLUNQ  CODE  SnT-OI-H 
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Office  of  Hearings  and  Appeala 

Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals; 
Department  of  Energy. 
ACTION:  Notice  of  proposed 
implementadon  of  special  refund 
procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  announces  the  proposed 
procedures  for  disbursement  of 
$275,000,000  (plus  interest)  in  alleged 
overcharges  remitted  or  to  be  remitted  to 
the  DOE  by  Occidental  Petroleum 
Corporation  and  its  wholly  owrned 
subsidiary  OXY  USA,  Inc.,  Case  No. 
VEF-0030.  The  OHA  has  tentatively 
determined  that  these  funds  should  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases,  51  Fed.  Reg.  27899  (August  4, 
1986). 

DATES  AND  ADDRESSES:  Comments  must 
be  filed  in  dupUcate  by  January  19, 
1996,  and  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0107.  All 
comments  should  conspicuously 
display  a  reference  to  Case  No.  VEF- 
0030. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker,  Deputy  Director, 
Janet  N.  Freimuth,  Deputy  Assistant 
Director,  Office  of  Hearings  and 
Appeals,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0107,  (202) 
586-2390  (Wieker);  (202)  586-2400 
(Freimuth). 

SUPPLEMENTARY  INFORMATION:  bl 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  E)ecision  and  Order  set 
forth  below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  a  total  of  $275,000,000  plus 
interest,  remitted  or  to  be  remitted  to  the 
DOE  by  Occidental  Petroleum 
Corporation.  The  DOE  is  currently 
holding  $100,000,000,  plus  accrued 
interest,  of  these  funds  in  an  interest 
bearing  escrow  account  pending 
distribution.  The  DOE  will  receive 
additional  annual  payments  of 
$35,000,000  plus  interest  during  the 
years  1996  through  2000. 

The  OHA  proposes  to  distribute  these 
funds  in  accordance  with  the  DOE's 
Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases,  51  FR  27899 
(August  4, 1986)  (the  MSRP).  Under  the 
MSRP,  crude  oil  overcharge  monies  are 


divided  among  the  federal  government, 
the  states,  and  injured  purchasers  of 
refined  petroleum  products.  Refunds  to 
the  states  will  be  distributed  in 
proportion  to  each  state's  consimiption 
of  petroleum  products  during  the  price 
control  period.  Refunds  to  eligible 
purchasers  will  be  based  on  the  volume 
of  petroleum  products  that  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Because  the  June  30, 1995  deadline 
for  crude  oil  refund  applications  has 
passed,  we  will  not  accept  any  new 
applications  from  purchasers  of  refined 
petroleimi  products  for  these  funds.  As 
we  state  in  the  Proposed  Decision,  any 
party  who  has  previously  submitted  a 
refund  application  in  the  crude  oil 
refund  proceeding  should  not  file 
another  Application  for  Refund.  Any 
party  whose  crude  oil  application  is 
approved  will  share  in  all  crude  oil 
overcharge  funds. 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
svtbmit  two  copies  of  their  comments. 
Coimnents  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
these  proceedings  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  p.m.  to  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0107. 

Dated:  December  1, 1995. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  Order 

Name  of  Case:  OXY  USA,  Inc.  ■ 
Date  of  Filing:  September  18, 1995 
Case  Number  VEF-0030 

The  Office  of  General  Counsel,  Regulatory 
Litigation  (OGC),  formerly  the  Economic 
Regulatory  Administration  (ERA),  filed  a 
Petition  for  Implementation  of  Special 
Refund  Procedures  with  the  Office  of 
Hearings  and  Appeals  (OHA)  of  the 
Department  of  Energy  (DOE).  The  Petition 
concerns  funds  remitted  to  the  DOE  pursuant 
to  a  Consent  Order  executed  by  the  DOE  and 
Occidental  Petroleum  Corporation 
(Occidental),  including  its  wholly-owned 
subsidiary,  OXY  USA,  Inc.  (OXY).  OXY  was 
formerly  Cities  Service  Oil  and  Gas 
Corporation,  which  in  turn  was  a  successor 
in  interest  to  Cities  Service  Corporation 
(Cities).  Unless  otherwise  indicated,  the  firms 
collectively  are  referred  to  as  Occidental. 


Pursuant  to  the  Consent  Order,  Occidental 
agreed  to  remit  $100  million  within  30  days 
of  the  Consent  Order  and  then  to  make  five 
annual  payments  of  S35  million  plus  interest. 
On  September  17, 1995,  OXY  remitted  $100 
million  to  the  DOE. 

In  accordance  with  procedural  regulations 
codified  at  10  CF.R.  Part  205.  Subpart  V 
(Subpart  V),  the  OGC  requests  that  the  OHA 
establish  special  refund  procedures  to 
remedy  the  effects  of  the  alleged  regulatory 
violations  which  were  resolved  by  the 
Consent  Order.  This  Decision  and  Order  sets 
forth  the  OHA's  proposed  procedures  for 
distributing  the  consent  order  funds. 

I.  Background 

The  Consent  Order  at  issue  was  executed 
on  June  27, 1995  in  proposed  form.  The  DOE 
published  notice  of  the  Proposed  Consent 
Order  and  the  opportunity  to  file  comments. 
See  60  FR  35186  (July  6, 1995).  Following  the 
comment  period,  the  DOE  issued  the 
ProfX>sed  Consent  Order  as  a  final  order, 
pursuant  to  10  CF.R.  205.199J.  See  60  FR 
43130  (August  18,  1995). 

The  Consent  Order  covers  the  (>eriod 
October  1. 1979  tlm>ugh  January  27, 1981 
and  reflects  the  resolution  of  enforcement 
proceedings  related  to  91  reciprocal  crude  oil 
transactions  engaged  in  by  Cities  during  that 
period.  In  those  transactions,  Cities  sold 
price-controlled  crude  oil  in  its  refinery 
inventory  in  exchange  for  deeply  discounted 
exempt  crude  oil. 

In  1988,  the  DOE  issued  a  Remedial  Order 
(RO)  holding  that  the  transactions  violated 
the  price  regulations  and  that  the  violation 
amount  of  $264  million,  plus  interest,  should 
be  remitted  to  the  DOE.  Cities  Senice  Oil  and 
Gas  Corp..  17  DOE  1  83,021  (1988).  The  1988 
RO  also  remanded  the  issue  of  whether  the 
transactions  violated  other  regulations. 

In  1992.  the  OGC  issued  a  Revised 
Proposed  Remedial  Order  (RPRO),  specifying 
an  alternate  liability  of  $254  million,  plus 
interest,  on  the  ground  that  83  of  the 
transactions  violated  the  entitlements 
reporting  requirements.  OXY  filed  objections 
to  the  RPRO  with  the  OHA.  OXY  USA.  Inc.. 
Case  No.  LRO-0003  (dismissed  August  30, 
1995).  The  case  was  ready  for  oral  argument 
at  the  time  of  the  June  27, 1995  execution  of 
the  Proposed  Consent  Order. 

During  the  pendency  of  the  OHA 
proceeding  on  the  RPRO,  the  Federal  Energy 
Regulatory  Commission  (FERC)  reversed  the 
1988  RO.  Cities  Sendee  Oil  and  Gas  Corp..  65 
FERC  1 61 ,403  (1993),  reconsideration 
denied.  66  FERC  1 61.222  (1994).  After 
FERC's  denial  of  reconsideration  motions 
filed  by  the  DOE  and  intervenor  parties, 
intervenor  parties  appealed  to  federal  district 
court,  which  dismissed  their  appeals  for  lack 
of  standing.  Alabama  v.  FERC.  3  Fed.  Energy 
Guidelines  1 26,693  (D.D.C.  June  8, 1995). 
One  of  the  interveners  had  noticed  an  appeal 
at  the  time  of  the  June  27, 1995  execution  of 
the  Proposed  Consent  Order.  See  60  FR 
35187  note  2. 

Although  the  Consent  Order  resulted  from 
the  enforcement  proceeding  involving  the  91 
reciprocal  crude  oil  transactions,  the  Consent 
Order  is  global.  The  Consent  Order  provides 
that  it  settles  all  pending  and  potential  civil 
and  administrative  claims  against  Occidental 
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undn  the  iwkTal  pciroleiun  pries  and 
allocation  ngulatiots  diiring  the  consent 
otder  period.  Thus,  the  Consent  Order  settles 
not  cnly  issues  related  to  the  91  reciprocal 
transactions  but  als^  any  other  potential 
liability  of  Ocddenlsl  with  respect  to  its 
compliance  with  tfa*  Meral  price  and 
allocation  ragulatiots  during  the  consent 
Older  period . 

n.  JnrlMiiclieB  and  AoihMrity 

The  Subpart  V  regulations  set  forth  general 
guidelines  wdiich  msy  be  used  by  the  QUA 
in  formulating  and  implementing  a  plan  of 
distribution  erf  fundi  received  as  a  result  of 
an  enforcement  proceeding.  The  DOE  policy 
is  to  use  the  Subpart  V  process  to  distribute 
such  funds.  For  a  more  detailed  disoission 
of  Subpart  V  and  the  authority  of  the  OHA 
to  fuhion  procedures  to  distribute  refunds, 
see  Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1#M.  15  U.S.C  4501  et 
teq.;  see  also  Offkx\of  Bnfonanent,  9  TXX 
1 82.506  (1981):  Offkx  of  Enforcement,  6 
DOE  182,597  (1981). 

m.  Prepand  Idwri  Procadwas 

A.  The  DCX'b  Modified  Statenwnt  of 
Rettitaiionary  Polky 

The  distribution  9f  cnide  oil  overcharge 
funds  is  governed  by  the  DOE's  July  1986 
Modified  Statement  of  Rastitutionaiy  Policy 
in  Crude  Oil  Cases  ^>fSRP).  See  51  Fed.  Reg. 
27899  (August  4. 1986).  The  MSRP  was 
issued  in  coD)uncti4)n  vnth  the  Stripper  Well 
Settlement  Agreement  See  In  re:  Tlie 
Department  of  Energy  Stripper  Well 
Exemption  LitigatiGO.  653  F.  Supp.  108  (D. 
Kan.  1986). 

Under  the  MSRP,  up  to  20  percent  of  crude 
oil  overcharge  fundf  may  be  reeerved  for 
direct  restitution  tojii^ured  purchasers,  with 
the  remainder  divii^  equally  between  the 
states  and  the  federtl  government  The  MSRP 
also  specifies  that  any  funds  remaining  after 
all  valid  claims  by  injured  purchasers  are 
paid  be  disbursed  to  the  states  and  the 
fsderal  government  in  equal  amounts. 

In  August  1986,  4iortly  after  the  issuance 
of  the  \ASSF,  the  OHA  issued  an  Order  that 
announced  that  the  MSRP  would  be  applied 
in  all  Subpart  V  pr(|ceedings  involving 
alleged  crude  oil  vii>lations.  See  Order 
hnplementing  the  liilSRP,  51  PR  29689 
(August  20. 1986)  (<he  August  1986  Order). 
In  response,  parties  61ed  comments. 

In  April  1987.  thf  OHA  issued  a  Notice 
analyzing  the  num«ous  cranments  received 
in  response  to  the  August  1986  Order.  See  52 
PR  11737  (April  lOi  1987).  This  Notice 
provided  guidance  to  claimants  that 
anticipated  filing  rvimd  applications  kx 
crude  oil  funds  under  the  Subpart  V 
regulations.  A  crudb  oil  refund  applicant  was 
only  required  to  sulmiit  one  application  for 
its  share  of  crude  oU  overcharge  funds. 

Consistent  with  the  foregoing,  the  OHA 
accepted  refund  applications  ^m  1987  until 
the  June  30. 1995  ctradline.  See  60  FR 19914 
(April  20, 1995).  Anplicants  who  filed  before 
the  deadline  and  vnuwe  applications  are 
approved  will  shait  in  the  crude  oil 
overcharge  funds.  Approved  applicants  are 
currently  receiving  $.0016  per  giallon  of 
purchased  refined  product 


B.  Proposal  To  Distribute  the  OJCY  Consent 
Order  Funds  in  Accordance  With  the  MSRP 

We  have  tentatively  determined  that  all  of 
the  consent  order  fimds  are  crude  oil  fiinds 
and,  therefore,  should  be  distributed  in 
accordance  vrith  the  MSRP.  Although  the 
Consent  Order  was  global,  i.e.,  it  settled  any 
potential  claims  against  Occidental,  the 
Consent  Order  was  the  result  of  a  poiding 
enforcement  proceeding  related  to  OXY's 
reciprocal  purchases  and  sales  of  crude  oil 
and  the  reportinaof  the  purchased  crude  oil 
to  the  DCK  Entitlements  Program.  The 
Consent  Order  does  not  identify  any 
potential  refined  product  claims,  let  alcme 
indicate  that  any  such  potential  violationB 
were  taken  into  account  in  arriving  at  the 
settlement  amoimt.  In  foct,  a  provision  in  the 
Consent  Order  refisrs  to  an  apportionment  of 
the  principal  portion  of  consent  order  funds 
as  payments  of  the  principal  and  interest 
sought  by  the  agency  based  on  the  ratio  of 
principal  and  interest  sought  in  the  RPRO.' 
In  addition  to  the  Ccmsent  Order  itself,  the 
Notice  of  Proposed  Consent  Order  and  the 
Petition  for  Implementation  of  Special 
Refund  Procedures  both  support  the 
conclusion  that  the  consent  order  funds  are 
crude  oil  funds.  The  Notice  of  Proposed 
Consent  Order  indicates  that  the  settiement 
amount  was  determined  by  reference  to  the 
litigation  concerning  the  reciprocal  crude  oil 
transactions.  See  60  FR  at  35187  (Part  U. 
Determination  of  Reasonable  Settiement 
Amount).  The  Petition  for  Implementation  of 
Special  Refund  Procedures  states  that  the 
aUeged  violations  underlying  the  Consent 
Order  concern  the  improper  reporting  of 
crude  oil  certifications  to  the  Entitlements 
Program,  i.e.,  the  claim  in  the  RPRO.  Petition 
at  2.  Under  the  foregoing  circumstances,  we 
have  tentatively  determined  that  100  percent 
of  the  consent  order  funds  are  crude  oil 
funds.' 

Because  we  have  tentatively  determined 
that  100  percent  of  the  consent  order  funds 
are  crude  oil  funds,  we  propose  to  distribute 
the  funds  according  to  the  MSRP.  We 
propose  to  reserve  initially  the  full  20 
percent  (S55  million),  plus  accrued  interest, 
for  direct  restitution  to  injured  purchasers  of 
crude  oil  and  refined  petroleiun  products. 
We  propose  to  distribute  the  remaining  80 
percent  ($220  million)  in  equal  shares  to  the 
states  and  the  federal  government 


As  indicated  above,  the  funds  reserved  for    , 
direct  restitution  to  injured  purchasers  will 
be  available  for  distribution  through  OHA's 
Subpart  V  crude  oU  overcharge  refund 
proceeding.  We  have  previously  discussed 
the  application  requirements  and  standards 
that  apply  in  that  proceeding.  Because  the 
deadline  for  the  filing  of  applications  has 
now  passed,  we  do  not  beueve  that  it  is 
necessary  to  reiterate  those  matten.  In 
accordance  with  the  MSRP,  we  propose  that 
any  funds  remaining  after  the  conclusion  of 
the  Subpart  V  crude  oil  overcharge  refund 
proceeding  be  disbursed  to  the  states  and  the 
wderal  government  in  equal  shares. 

With  respect  to  the  funds  made  available 
to  the  states  for  indirect  restitution,  we  note 
that  the  share  or  ratio  of  the  funds  which 
each  state  will  receive  is  contained  in  Exhibit 
H  of  the  Stripper  Well  Settiement  Agreement 
When  disbursed,  these  fiinds  will  be  subject 
to  the  same  limitations  and  reporting 
requirements  as  all  other  crude  oil  monies 
received  by  the  states  under  the  Stripper 
Well  Settiement  Agreement  Based  on  the 
foregoing,  we  propoee  that  the  $100  million 
initUl  payment  made  by  Occidental  be 
disbursed  as  follows:  $20  million,  plus 
accrued  interest,  to  the  DCS  interest-bearing 
escrow  acooimt  for  crude  oil  claimants,  $40 
milUon,  plus  accrued  interest,  to  the  DOE 
interest-bearing  escrow  accoimt  for  the  states, 
and  $40  million,  plus  accrued  interest,  to  the 
DOE  interest-bearing  escrow  account  for  the 
fisderal  government  We  propose  that,  upon 
remittance  to  the  DOE,  Occidental's 
subsequent  five  annual  payments  of  $35 
million,  plus  accrued  interest,  be  distributed 
to  the  same  accounts  in  the  same 
proportions. 

It  is  therefore  ordered  That: 

The  consent  order  funds  remitted  by 
Occidental  Petroleum  Corporation  wiH  be 
distributed  in  accordance  with  the  foregoing 
Decision. 

(FR  Doc  95-30960  Filed  12-19-95;  8:45  am) 


1  Section  406  provides  in  fiill: 

Inasnuch  as  thij  Consent  Order  settles  both  the 
principal  and  interett  portions  of  all  claim*  made 
by  the  DOE  against  Occidental,  tlie  principal 
portion  of  the  payments  made  pursuant  to 
paragraphs  402  through  404  shiaJl  be  deemed  to  be 
a  payment  of  principal  and  interest  in  the  same 
ratio  tliat  the  principal  portion  of  the  DOE's  claim 
in  the  proceeding  styled  in  the  Matter  of  OXY  USA 
Inc.,  Case  No.  LRO-0003,  bear*  to  the  interest 
portion  of  the  DOE's  claim  in  tliat  case  as  of  the 
Effective  Date. 

60  FR  at  35189. 

'  See  generally  Mt.  Aiiy  Bepning  Co..  24  DOE  1 
65.094  at  88.305  al  (1994)  (conaent  ordw  funds 
considered  crude  oil  funds  where  most  of  consent 
order  funds  related  to  crude  oil  violations); 
DeMenno-iCerdoon,  23  DOE  1  85,046  at  88.112  n.l 
(1993)  (global  consent  order  funds  considered  crude 
oil  funds  where  the  funds  were  less  ttian  the  crude 
oil  violations  alleged  In  PRO  tliat  was  settled  t>y  the 
consent  order). 


Western  Area  Power  Administration 

Loveland  Area  Pro)acts,  Post-1999 
Rasourca  Study 

AOENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Completion. 

summary:  In  accordance  with  the  Post- 
1989  (General  Power  Marketing  and 
Allocation  Criteria  (Criteria),  Pick-Sloan 
Missouri  Basin  Program- Western 
Division,  published  in  the  Federal 
Register  on  January  31, 1986  (51  FR 
4012),  the  Western  Area  Power 
Administration's  (Western)  Loveland 
Area  Office  (LAO)  has  completed  a 
hydrological  study  to  determine  the 
available  electric  power  resources  for 
the  period  starting  with  the  first  day  of 
the  October  1999  billing  period  through 
the  last  day  of  the  September  2004 
billing  period.  The  results  of  the  study 
show  that  there  is  an  energy  deficit  and 


some  siurplus  capacity  available  in  the 
post-1999  period.  The  annual  energy 
deficit  is  3.3  percent  of  the  total  annual 
energy  resource.  The  deficit  occurs  in 
the  winter  season  when  LAO  has 
historically  purchased  energy.  Western 
has  reviewed  the  study  results  and 
concluded  that  the  energy  resource, 
even  though  deficit,  will  be  sufficient  to 
meet  the  current  contractual 
commitments  with  minor  energy 
purchases.  The  available  capacity  will 
be  used  to  maintain  operation 
flexibility.  Therefore,  there  is  no  need  to 
change  the  allocated  amoimts  of  energy 
with  capacity  imder  the  Criteria 
between  1999  and  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  A.  Fausett,  Area  Manager, 
Loveland  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  3700, 
Loveland.  CO  80539-^003,  Telephone: 
(970)  490-7201. 

Regulatory  Procedural  Requirements 

The  authority  upon  which  Western 
allocates  and  contracts  for  electric 
service  is  based  upon  the  provisions  of 
the  Reclamation  Act  of  1902  (ch.  1093, 
32  Stat.  388);  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c));  the 
Department  of  Energy  Organization  Act 
of  1977  (42  U.S.C.  7152,  7191);  the 
Flood  Control  Act  of  1944  (58  Stat.  891); 
the  Fryingpan-Arkansas  Project  Acts  of 
1962  and  1974  (Pub.  L.  87-590.  76  Stat. 
389  and  Pub.  L.  93-493.  88  Stat.  1497); 
and  acts  amending  or  supplementing 
the  foregoing  legislation. 

Backgroond 

Power  produced  by  the  Loveland  Area 
projects  is  marketed  pursuant  to  the 
Criteria.  LAO's  firm  electric  service 
contracts  executed  imder  the  Criteria 
expire  on  the  last  day  of  the  September 
billing  period  in  2004.  The  Criteria 
states"*  *  *  at  the  end  of  the  1999 
summer  season  billing  period,  the 
provisions  of  the  contracts  concerning 
the  amoimts  of  energy  and  capacity 
committed  will  be  subject  to  revision 
based  on  the  marketable  resotirce.  Any 
necessary  revisions  to  these  contract 
provisions  will  be  determined  by 
Western  and  presented  to  the 
contractors  by  the  end  of  the  1996 
Slimmer  season  billing  period."  The 
available  resources  in  the  Criteria  were 
determined  by  duplicating  the  river 
systems  with  a  hydrological  computer 
modeling  program  and  calculating  what 
the  available  energy  and  capacity  would 
be  using  this  data.  The  marketable 
capacity  was  calculated  using  a  90- 
percent  probability  of  exceedance  factor. 

Tlie  energy  portion  of  the  Post- 1999 
Resource  Study  uses  the  average  of  the 
actual  monthly  generation  rather  than  a 


calculated  amount  of  energy  using  a 
hydrological  computer  simulation 
mod^.  The  capacity  portion  of  the 
studyhses  essentially  the  same 
methodology  as  used  in  the  Criteria.  The 
results  of  the  Post-1999  Resource  Study 
show  that  there  is  an  energy  deficit  and 
some  surplus  capacity  available. 


ACTION:  Notice. 


Resources 

Post  1999 
marketable 

unrerence 
from  con- 
tract 

Winter  Energy 
(GWh) 

Summer  Energy 
(GWh) 

821.1 
1.153.1 

(89.2) 
23.1 

Total  En- 
ergy 
(GWh)  . 

1,974.2 

(66.1) 

Winter  Capacity 
(MW)  

Summer  Capac- 
ity (MW) 

538.5 
806.7 

42.0 
16.7 

Environmental  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  of  1969  (42  U.S.C  4321  et 
seq.)  and  implementing  regulations 
issued  by  the  Coimcil  on  Environmental 
Quality  (40  CFR  parts  1500-1508) 
require  that  the  environmental  effects  of 
agency  actions  be  studied  and 
considered  by  decision  makers.  DOE 
issued  Implementing  Procedures  and 
Guidelines  for  the  National 
Environmental  PoUcy  Act  at  10  CFR 
Part  1021.  Performance  of  this  resource 
study  meets  the  definition  of  a 
categorical  exclusion,  which  is  a 
category  of  actions  defined  at  40  CFR 
1508.4  and  listed  in  Appendix  A  to 
Subpart  D  of  the  DOE  Implementing 
Procedures  for  which  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
usually  required.  The  applicable 
categorical  exclusion  is  foimd  at  A9  in 
Appendix  A  to  Subpart  D. 

Issued  at  Washington,  DC,  December  11, 
1995. 

M  K.  Bladow, 
Assistant  Administrator. 
(FR  Doc.  95-30959  Filed  12-19-95;  8:45  am] 
MLUNO  cooc  aiao-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S399-S] 

Agancy  Information  Collaction 
Activltias  Undar  0MB  Raviaw 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 

the  Information  Collection  Request  (ICR) 

abstracted  below  has  been  forwarded  to 

the  Office  of  Management  and  Budget 

(0MB)  for  review  and  conunent.  The 

ICR  describes  the  nature  of  the 

information  collection  and  its  expected 

cost  and  burden;  where  appropriate,  it 

includes  actual  data  collection 

instrument. 

DATES:  Comments  must  be  submitted  on 

or  before  January  19, 1996. 

FOR  FURTHER  INFORMATION  OR  A  COPY 

CALL: 

Sandy  Farmer  at  EPA.  (202)  260-2740. 

and  refer  to  EPA  ICR  No.  1426.04. 

SUPPLEMENTARY  INFORMATION: 

Title:  EPA  Worker  Protection 
Standard  for  Hazardous  Waste 
Operations  and  Emergency  Response, 
OMB  Control  #  2050-0105.  EPA  ICR 
#  1426.04,  expiration  1-31-96.  This  is  a 
request  for  extension,  without  change, 
of  a  currently  approved  collection. 

Abstract:  Section  1 26(f)  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
require  EPA  to  set  worker  protection 
standards  for  State  and  local  employees 
engaged  in  hazardous  waste  ofierations 
and  emergency  response  in  the  27  States 
that  do  not  have  Occupational  Safety 
and  Health  Administration  approved 
State  plans.  The  EPA  coverage,  required 
to  be  identical  to  the  OSHA  standards, 
extends  to  three  categories  of 
employees:  those  in  clean-ups  at 
imcontrolled  hazardous  waste  sites, 
including  corrective  actions  at 
Treatment,  Storage  and  Disposal  (TSD) 
facilities  regulated  imder  the  Resource 
Conservation  and  Recovery  Act  (RCRA); 
employees  working  at  routine  hazardous 
waste  operations  at  RCRA  TSD  facilities; 
and  employees  involved  in  emergency 
response  operations  without  regard  to 
location.  This  ICR  renews  the  existing 
mandatory  recordkeeping  collection  of 
ongoing  activities  including  monitoring 
of  any  potential  employee  exposure  at 
uncontrolled  hazardous  waste  sites 
maintaining  records  of  employee 
training,  refresher  training,  medical 
exams,  and  reviewing  emergency 
response  plans.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 
9  and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
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collection  of  inforination  was  published 
on  11/06/95  (60  Ft  176). 

Burden  Statement:  The  annual  pubhc 
reporting  and  reoirdkeeping  burden  for 
this  collection  is  «timated  to  average 
10.64  hours  per  response.  Burden  means 
the  total  time,  effcfel,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  or  disclose  or 
provide  informatien  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructlrais:  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  vefifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  infbnnaKion;  adjust  the 
existing  ways  to  cfimply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  seanii  data  sources;  and 
complete  and  review  the  collection  of 
information;  and  fransmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State 
and  local  employees  engaged  in 
hazardous  waste  operations  and 
onergency  response  in  states  without  an 
OSHA  approved  ^te  plan. 

Estimated  Number  of  Respondents: 
24,000. 

Frequency  of  Response:  On-going 
reconis  maintenance. 

Estimated  Total  Annual  Hour  Burden: 
255,427  hours.      ] 

Estimated  Totai  Annualized  Cost 
Burden:  None. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methodis  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1426.04  and 
0MB  Control  No.  2050-0105  in  any 
correspondence,  i 

Ms.  Sandy  Farmef,  U.S.  Environmental 
Protection  Agency.  OPPE  Regulatory 
Information  Division  (2136).  401  M 
Street.  SW.  Washington.  DC  20460 

and 

Office  of  Informalton  and  Regulatory 
Affairs.  Office  qf  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  ^tieet.  NW  20503 

Dated:  December  ^3, 199S. 
loeqihKalxer. 

/director,  Regttlatorytlnforvnadon  Division. 
(PR  Doc.  95-30983  filed  12-19-95;  8:45  am] 


[FRL-6a0»-6] 

Agency  Infomwtlon  Collection 
ActivitiM  Under  0MB  (tovtow 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

StNKMAflY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.),  this  notice  annoimces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument.'    ■;  ^ 

DATES:  Comment  must  be  submitted  on 
or  before  January  19, 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CAU:  Sandy  Farmer  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  619.07. 
SUPPIEMENTARY  tNFORMATION: 

Title:  Mobile  Source  Emission  Factor 
Survey— 2060-0078.  This  is  a  rerenewal 
of  an  existing  collection. 

Abstract  The  EPA  Emission 
Inventory  Group,  through  contractors, 
solicits  the  general  public  to  voluntarily 
offer  their  vehicle  for  emissions  testing. 
The  owner  is  also  asked  to  complete  a 
multiple  choice  form  of  nine  questions 
that  summarize  vehicle  usage.  There  are 
two  methods  of  soliciting  the  general 
public  for  participation  in  Emission 
Factor  Program  (EFP): 

Postal  cards  are  sent  to  a  random  selection 
of  vehicle  owners  using  State  motor  vehicle 
registration  lists.  Motor  vehicle  owners,  who 
arrive  at  State  inspection  lanes  for  yearly 
certification,  are  randomly  solicited. 
Infonnation  from  the  EFP  provides  a  basis  for 
developing 

State  Implementation  Plans  (SIPs), 
Reasonable  Further  Progress  (RFP) 
reports,  attainment  status  assessments 
for  the  National  Ambient  Air  Quality 
Standards  (NAAQS). 

The  legislative  basis  for  the  Emission 
Factor  Program  is  Section  103(a)(l)(2)(3) 
of  the  Clean  Air  Act,  which  requires  the 
Administrator  to  "conduct 

*  *  *  research,  investigations, 
experiments,  demonstrations,  surveys, 
and  studies  relating  to  the  causes, 
effects,  extent,  prevention,  and  control 
of  air  pollution"  and  "conduct 
investigations  and  research  and  make 
surveys  concerning  any  specific 
problem  of  air  pollution  in  cooperation 

with  any  air  pollution  control  agency 

•  •  ••> 

EPA  uses  the  data  from  the  EFP  to 
verify  predictions  of  the  computer 
model  known  as  MOBILE,  which 


calculates  the  contribution  of  mobile 
source  emissions  to  ambient  air 
pollution.  MOBILE  is  used  by  EPA,  state 
and  local  air  pollution  agencies,  the 
auto  industry,  and  other  parties 
interested  in  estimating  mobile  source 
emissions. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
1 5.  llie  Federal  Register  Notice 
required  imder  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
Thursday.  September  21, 1995  FR  Vol. 
60,  No.  183  Page  48980. 

Burden  Statement  The  annual  public 
reporting  ai^d  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  10  minutes  to  2 
hours  per  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
infonnation  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
infonnation;  and  transmit  or  otherwise 
disclose  the  infonnation. 

Respondents/Affected  Entities:  are  the 
general  public  that  own  on  road  motor 
vehicles. 

Estimated  Number  of  Respondents: 
1,600. 

Frequency  of  Response:  Annual. 

Estimated  Total  Annual  Hour  Burden: 
2,237  Hours. 

Estimated  Total  Annualized  Cost 
Burden:  $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  biuden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 

Please  refer  to  EPA  ICR  No.  619.07 
and  OMB  control  No.  2060-0078  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2136),  401  M 

Street,  SW,  Washington,  DC  20460 


and 
Office  of  Infonnation  and  Regulatory 
Affiairs.  Office  of  Management  And 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503 

Dated:  December  5, 1995. 
Joseph  Ratzer, 

Director.  Regulatory  Infonnation  Division. 
(FR  Doc.  95-30795  Filed  12-19-4S;  8:45  am] 
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[FRL-5398^  , 

Agency  Information  Collection 
ActivltiM  Under  OMB  Revlmv; 
NESHAP  for  Benzene  Emissions  From 
Bulk  Transfer  Operations 

AQENCY:  Enviroimiental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C.  350 
et  seq.),  this  notice  announces  that  the 
Infonnation  Collection  Request  (ICR)  for 
NESHAP  for  Benzene  Emissions  from 
Bulk  Transfer  Operations  described 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  "Hie  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  January  19. 1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Fanner.  United  States 
Environmental  Protection  Agency,  202- 
260-2740,  and  refer  to  EPA  ICR  No. 
1154.04  and  OMB  No.  2060-0182. 
SUPPLEMENTARY  MFORMATION: 

Title:  NESHAP  for  Benzene  Emissions 
from  Bulk  Transfer  Operations— 40  CFR 
Part  61,  Subpart  BB,  OMB  No.  2060- 
0182.  This  is  request  for  a  revision  of  a 
currenUy  approved  collection. 

Abstract:  The  National  Emission 
Standards  for  Benzene  Emissions  from 
Benzene  Transfer  Operations  were 
proposed  on  September  14. 1989  and 
promulgated  on  March  7, 1990.  The 
standards  are  codified  at  40  CFR  Part  61. 
Subpart  BB. 

These  standards  apply  to  the 
following  facilities  in  benzene  transfer 
operations:  the  total  of  all  loading  racks 
at  which  benzene  is  loaded  into  tank 
trucks,  railcars,  or  marine  vessels  at 
each  benzene  production  facility  and 
each  bulk  terminal.  Specifically 
exempted  from  the  regulation  are 
loading  racks  at  which  only  the 
following  are  loaded:  bmzene-laden 
waste  (covered  imder  Subpart  FF  of  Part 


61),  gasoline,  crude  oil,  natural  gas 
liqmds,  petroletmi  distillates  (e.g.,  foel 
oil,  diesel.  or  kerosene),  or  benzene- 
laden  liquid  from  coke  by-product 
recovery  plants.  Any  affected  fecility 
which  loads  only  liquid  containing  less 
than  70  weight-percent  benzene  or 
whose  anniutl  benzene  loading  is  less 
than  1.3  million  liters  of  70  weight- 
percent  or  more  benzene  is  exempt  from 
the  control  requirements  and  need  only 
maintain  records  and  submit  an  initial 
report,  The  control  requirements  for 
bulk  transfer  facilities  require  that 
benzene  emissions  be  routed  to  a 
ct)ntrol  device  that  achieves  a  98 
weight-percent  emissions  reduction, 
and  (2)  that  loading  of  benzene  be 
limited  to  vapor-ti^t  tank  trucks  or 
vapor-tight  railcars. 

Owners  or  operators  of  the  affected 
facilities  described  must  take  the 
following  one-time-only  notices  or 
reports:  notific^on  of  anticipated 
startup;  notific«ion  of  actual  startup; 
initial  compliance  report  (or  control 
exemption  by  sources  below  cut-off); 
notification  of  emission  test,  report 
following  an  emission  test;  notification 
of  a  monitoring  system  performance 
test;  and  report  following  a  monitoring 
system  pterformance  test.  These 
notifications  and  reports  are  general 
provisions  and  required  of  all  sources 
subject  to  any  NESHAP. 

Monitoring  and  recording 
requirements  specific  to  benzene 
transfer  operating  include  vapor- 
tightness  documentation,  and 
monitoring  and  operation  parameters 
specific  to  the  control  method  chosen 
(incinerator,  vent  valves  status,  steam 
generator,  process  heater,  flare,  carbon 
adsorption).  Sources  must  maintain 
records  of  periods  exceeding  most 
recent  performance  test  parameters, 
includhig  the  date  and  time  of  any 
exceedance  or  deviation,  the  nature  and 
cause  of  the  malfunction  and  corrective 
measures  taken. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  period  diuing 
which  the  monitoring  system  is 
malfunctioning  or  inoperative. 
Reporting  requirements  specific  to 
benzene  transfer  operations  include  an 
initial  engineering  report  and  a 
quarterly  report  by  affected  fecilities 
subject  to  the  standards  at  §61.302.  The 
quarterly  reports  include  excess 
emissions  and  deviations  in  operating 
parameters.  Soiuces  not  subject  to  the\ 
control  standards  must  continue  to        \ 
record  infonnation  and  must  file  a 
report  only  the  first  year. 

Monitoring  and  record  keeping 
requirements  specific  to  benzene 
transfer  operations  provide  information 


on  the  operation  of  the  emissions 
control  device  and  compliance  with  the 
standards.  Any  owner  or  operator 
subject  to  the  provisions  of  this  part 
shall  maintain  an  up-to-date  file  of  these 
measurements  and  recordings,  and 
retain  them  for  at  least  two  years 
following.  Vapor  tightness 
documentation,  and  control  device 
parameters  must  be  kept  permanenUy. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  C.F.R.  Charter 
15.  The  Federal  Register  Notice  required 
under  5  C.F.R.  1320.8(d).  soliciting 
comments  on  this  collection  of 
information  was  pubUshed  on 
September  28, 1995. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  25.34  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  estimate 
includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  infonnation,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  81. 

Estimated  Number  of  Respondents: 
81. 

Frequency  of  Response:  324  per  year. 

Estimated  Total  Annual  Hour  Burden: 
14,685  Hours. 

Estimated  Total  Annualized  Cost 
Burden:  $447,158. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1154.04  and 
OMB  Control  No.  2060-0182  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2136),  401  M 

SU«et,  SW,  Washington,  DC  20460 


65656 


fedfl  Ragtoter  /  Vol.  60.  No.  244  /  Wednesday.  December  20,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  244  /  Wednesday,  December  20,  1995  /  Notices 


65657 


and  I 

OfBoe  of  Infoima|ian  and  Regulatory 
Affidrs.  OIBce  ^f  Management  and 
Budget,  Attentifm:  Desk  Officer  for 
EPA.  725  17th  Street,  NW. 
Washington.  DC  20503 

Dated:  Novamberiao,  1995. 


Dinctar,  Regtdatoiyilnfbnnation  Division. 
[FR  Doc  95-30792  filed  12-19-95;  8:45  am] 


tSeMwiMnt 
1«(li)of«w 
CoifipralMMive  ^nvwonniMitM 
n— ponw,  Complwwilon,  and  Liability 
Act;  m  R«  United  8Ma«  Dapartmant 
of 


AOBICY:  U.S.  Environmental  Protectian 

Agency 

action:  Notice  of  proposed 

administrative  seftlemant  and  request 

fiff  public  comnuait 

t 
SUMMAflV:  the  U.$.  Environmental 
Protectian  Agency  (EPA)  is  proposing  to 
enter  into  an  administrative  settlement 
to  address  claims  under  the 
Comprehensive  Ebvironmental 
Response.  Compedsation  and  Liability 
Act  of  1980,  as  axaendad  (CERCLA),  42 
U.S.C  9601.  Notiee  is  being  published 
to  inform  the  public  of  the  proposed 
settlement  and  of 'the  opp<vtunity  to 
oonHnent.  The  settlement  is  intended  to 
resolve  the  liability  under  CERCLA  of 
the  United  States  Department  of  Defense 
for  costs  incurred^by  EPA  in  conducting 
response  actions  at  the  Eastern  Surplus 
Superfund  Site  in  Meddjrbemps,  Maine. 

DATES:  Comments  must  be  provided  on 
or  before  January  19, 1996. 
ADDRESSES:  CommenU  should  be 
addressed  to  the  Ijtocket  Qerk.  U.S. 
Environmental  Protection  Agency. 
Region  I.  JFK  Federal  Building. 
Mailcode  RCG.  Boston.  Massachusetts 
02203,  and  shoidi  refer  to:  In  re:  United 
States  Department  of  Defense, 
Meddybemps.  Maine,  U.S.  EPA  Docket 
No.  CERCLA-I-93-1044. 
FOR  FURTMER  MFOlMIATION  CONTACT: 
LeAnn  W.  Jenseni  U.S.  Envinmmental 
Protection  Agenct,  J.F.K.  Federal 
Building.  Mailcode  RCU.  Boston. 
Massachusetts  02003.  (617)  565-4906. 
SUPPLEMENTARY  ^FORMATION:  In 
accordance  with  Section  122(iKl)  of  the 
Comprehensive  Qivironmental 
Response,  Compttisation  and  Liability 
Act  of  1980.  as  amended  (CERCLA).  42 
U.S.C.  9622(iXl).inotice  is  hereby  given 
of  a  proposed  administrative  setUement 
concerning  the  Esstem  Surpliis 


Superfund  Site  in  Meddybemps.  ME. 
The  settlement  was  approved  by  EPA 
Region  I  tm  August  14, 1995,  sid>ject  to 
review  by  the  puhUc  punuant  to  this 
Notice.  Tlie  United  States  Departmoit  of 
Defense,  the  Settling  Party,  has  executed 
a  signature  page  committing  it  to 
participate  in  the  settiement.  Under  the 
proposed  settlnnent,  the  Settling  Party 
is  required  to  pay  $1,400,000  to  the 
Hazardous  Substances  Superfund.  EPA 
believes  the  setUement  is  feir  uid  in  the 
public  interest 

EPA  is  a  entering  into  this  agreement 
under  the  authority  of  Section  122(h)  of 
CERCLA.  Section  122(h)  of  CERCLA     * 
provides  EPA  with  authority  to 
consider,  compromise,  and  settle  a 
claim  under  Section  107  of  CZRCLA  for 
costs  incurred  by  the  United  States  if 
the  claim  has  not  been  referred  to  the 
U.S.  Department  of  Justice  for  further 
action.  The  U.S.  Department  of  Justice 
approved  this  setUemenHin  writing  on 
October  27, 1995. 

EPA  will  receive  written  cinnments 
relating  to  this  setUement  for  thirty  (30) 
days  &om  the  date  of  publication  of  this 
Notice. 

A  cofiy  of  the  proposed  administrative 
setUement  may  be  obtained  in  person  or 
by  mail  from  iLeAnn  W.  Jensen,  U.S. 
&ivironmental  Protection  Agoicy,  JFK 
Federal  Building,  Mailcode  RCU, 
Boston,  Massachusetts  02203.  (617) 
565-4906. 

The  Agency's  response  to  any 
comments  received  will  be  available  far 
public  inspection  with  the  Docket  Clerk. 
U.S.  Environmental  Protection  Agency. 
Regicm  I.  JFK  Federal  Building, 
Mdlcode  ROG,  Boston.  Massachusetts 
(U.S.  EPA  Docket  No.  CERCLA-I-93- 
1044). 

Dated:  Novembar  13. 1995. 
JohnDeVillan. 
Regional  Administrator. 
pnt  Doc.  95-30982  Filed  12-19-95;  8:45  am] 
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FEDERAL  MARITIME  COMM»SION 

Sacurlty  for  tha  Protactlon  Of  ItM 
PubHe  Financial  RaaponalWIIty  To 
Meat  Liability  Incurred  for  Daalh  or 
Injury  to  PaaaanQara  or  Olhar  Paraona 
on  Vovaoaa:  NoUca  of  laauanoa  of 
Cartmcata  (Caaualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Public  Uw  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 


implementing  regulations  at  46  QF.R. 
part  540,  as  amended: 

The  Peninsular  and  Oriental  Steam 
NavigatiOB  Company,  Princess  Cruises, 
Inc,  P  a  O  Chiisas  (UK)  Limited  and 
Abbey  National  March  I.assing  (1)  Limited, 
77  New  Oxford  Street.  London  WClA  IFF, 
England,  Vessel:  CANBERRA 

Hie  Peninsular  and  Oriental  Steam 
Navigation  Company,  Princess  Chiises,  Inc. 
and  P  a  O  Chiiaes  (UK)  Limited.  77  New 
Oxfivd  Street.  London  WClA  IFF, 
England.  Vessel:  ORIANA 

The  Peninsular  and  Oriental  Steam 
Navigation  Company.  Princess  Cruises, 
Inc,  F  a  O  Quises  (UK)  Limited  and  31 
Pic.  77  New  Oxfind  Street.  London  WOA 
IFF,  England.  Vessel:  VKntHUA  . 
DatKi:  December  15, 1995. 

Joseph  C  PeUdng, 

Secrvtoiy. 

[FR  Doc  95-30925  Filed  12-19-95;  8:45  am) 


uoaan  rrMgni  ronwaraar  Licanaaj 
Applleanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  Ux  licenses  as  ocean  freight 
forwarders  pursuant  to  secticm  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Person  knowing  of  any  reason  why 
any  of  the  followhig  applicants  shoidd 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Cmnmission, 
Washington.  DC  20573. 

Gaeli.  Inc..  8181  NW  36Ui  Street.  Suite 
9A.  Miami.  FL  33166.  Officers:  Deny 
WeU.  PresidenL  ba  WeU.  Vice 
President 

Red  Hot  Thmsport..  618  Noe  Street,  San 
Francisco,  CA  94114,  CHna  Fregosi. 
Sole  Proprietor 

Dart  Express  (SPO)  Inc.  1162  Cherry 
Avenue.  San  Bruno,  CA  94066. 
Officers:  Teddy  Tam.  President.  Dean 
Huang.  Chief  Financial  Officer 

By  the  Federal  Maritime  Commission. 

Joeeph  C  FoDdng. 

Secretary. 

Dated:  December  15, 1995. 
[FR  Doc  95-30927  Filed  12-19-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Agancy  Forma  Under  Ravlaw 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

SUMMARY:  The  Board  requests  comment 
on  the  proposed  one-time  Check  Fraud 


Sxirvey.  This  survey  will  help  the 
Federal  Reserve  to  fulfill  the 
Congressional  mandate  that  the  Board 
report  to  Congress  on  the  advisability  of 
modifying  the  Expedited  Fimds 
Availability  Act  (EFAA)  to  extend  the 
maximum  permissible  hold  period  for 
local  ched^  as  a  means  of  decreasing 
losses  related  to  check  fraud.  The 
Congress  further  directed  the  Board  to 
consider  whether  there  is  a  pattern  of 
significant  increases  in  losses  related  to 
check  fraud  at  depository  institutions 
attributable  to  the  provisions  of  the 
EFAA;  to  consider  whether  an  extension 
by  one  day  of  the  period  between  the 
deposit  of  a  local  check  and  the 
availability  of  funds  for  withdrawal 
would  be  effective  in  reducing  the 
volume  of  losses  related  to  check  fraud; 
and  to  make  recommendations  for 
legislative  actions.  Data  collected  from 
the  survey  will  cover  the  period  January 
1, 1995,  through  December  31, 1995. 
DATES:  Comments  must  be  submitted  on 
or  before  February  20, 1996. 
ADDRESSES:  Comments,  which  should 
refer  to  OMB  control  number  7100- 
0279,  may  be  mailed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  DC  20551. 
Comments  may  also  be  delivered  to 
Room  B-2222  between  8:45  a.m.  and 
5:15  p.m.  weekdays,  and  to  the  guard 
station  in  the  Eccles  Building  courtyard 
on  20th  Street  N.W.  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  may  be  inspected 
in  room  MP-500  of  the  Martin  Building 
between  9:00  a.m.  and  5:00  p.m. 
weekdays,  except  as  provided  in  section 
12  CFR  261.8  of  the  Board's  rules 
regarding  availability  of  information. 

Comments  may  also  be  submitted  to 
the  OMB  desk  officer  for  the  Board: 
Milo  Simderhauf,  Office  of  Information 
and  RegiUatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  survey  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  docvunents,  may  be 
requested  from  Mary  M.  McLaughlin, 
Federal  Reserve  Board  Clearance  Officer 
(202/452-3829),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  For  further  information 
regarding  the  purpose  and  content  of  the 
proposed  survey  contact  Jack  Walton, 
Manager  (202/452-2660),  or  Michelle 
Braim,  Senior  Financial  Services 
Analyst  (202/452-2819),  Check 
Payments  section.  Division  of  Reserve 


Bank  Operations  and  Payment  Systems. 
For  users  of  Telecommunications 
Device  for  the  Deaf  (TDD),  please 
contact  Dorothea  Thompson  (202-452- 
3544). 

SUPP1.EMENTARY  INFORMATION: 

I.  Backgroimd 

On  June  15, 1984,  die  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  imder  the  Paperwork 
Reduction  Act  of  1995,  as  per  5  CFR 
1320.16,  to  approve  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  the 
Paperwork  Reduction  Act  (5  CFR  1320 
Appendix  A.l).  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currenUy 
approved  collections  of  information.  A 
copy  of  the  Paperwork  Reduction  Act 
Submission  (OMB  83-1)  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  survey,  which  is  being  handled 
under  this  delegated  authority,  has 
received  initial  Board  approval  and  is 
hereby  pubhshed  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  survey,  along  with  an  analysis 
of  comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  uinder  OMB  delegated 
authority. 

n.  Proposal  to  Approve  Under  OMB 
Delegated  Authority  the  Following 
Report 

Report  title:  Federal  Reserve  Check 
Fraud  Survey. 

Agency  form  number:  FR  3080. 

OMB  control  number:  7100-0279. 

Frequency:  one  time. 

Reporters:  depository  institutions. 

Annual  reporting  hours:  14,976. 

Estimated  average  hours  per  response: 
9. 

Number  of  respondents:  1,664. 

Small  businesses  are  affected:  This 
information  collection  is  voluntary 
[Public  Law  103-325,  Tide  HI,  section 
333]  and  is  given  confidential  treatment 
(5  U.S.C  §  552(b)(4)]. 

m.  Justification 

The  1994  Commimity  Development 
Banking  Act  states  that  the  Board  shall 


"conduct  a  study  <m  the  advisability  of 
extending  the  1 -business-day  period 
specified  in  section  603(b)(1)  of  the 
Expedited  Funds  Availability  Act 
(EFAA),  regarding  availability  of  funds 
deposited  by  local  checks,  to  2  business 
days."  The  report  is  to  be  submitied  to 
the  Congress  by  September  1996.  The 
Congress  further  directed  the  Board  to 
consider 

•  Whether  there  is  a  pattern  of 
significant  increases  in  losses  related  to 
check  fraud  at  depository  institutions 
attributable  to  the  provisions  of  the 
EFAA; 

•  Consider  whether  an  extension  by 
one  day  of  the  period  between  the 
deposit  of  a  local  check  and  the 
availability  of  funds  for  withdrawal 
would  be  effective  in  reducing  the 
volume  of  losses  related  to  check  fraud; 
and 

•  Make  recommendations  for 
legislative  action. 

To  respond  to  the  request  of  the 
Congress,  the  Board  proposes  that  a 
smvey  of  check  fraud  be  conducted.  The 
survey  will  gather  information  about  the 
relationship  of  all  funds  availabiUty 
schedules  mandated  in  the  EFAA  to 
check-fraud  losses  as  well  as  specific 
information  about  the  types  of  check 
fraud  and  the  causes  of  dieck-fraud 
losses  at  depository  institutions. 

The  proposed  sm\'ey  not  only 
addresses  the  effect  of  the  mandatory 
availability  schedule  for  local  checks  on 
check-fraud  losses,  but  it  also  addresses 
next-day  and  nonlocal  funds  availabifity 
schedules.  In  addition,  it  includes 
questions  about  the  amount  of  losses  by 
type  of  check  fraud,  the  amount  of 
losses  by  type  of  check,  and  the  volume 
of  checks  cleared.  Finally,  jweliminary 
research,  which  has  consisted  of 
discussions  with  representatives  of 
trade  associations  of  depository 
institutions  and  of  other  industries 
affected  by  check  fiaud  and  reviews  of 
the  associations'  studies,  indicated  that 
several  other  areas  should  be  addressed 
in  the  Board's  study.  Therefore,  the 
proposed  siuvey  includes  questions 
about  losses  by  age  of  accoimt,  losses 
that  could  be  attributed  to  organized  or 
professional  efforts,  and  the  resources 
that  the  respondent's  institution 
expends  annually  to  prevent,  detect, 
and  prosecute  check  fraud.  The  data 
will  enable  the  Board  to  characterize  the 
dynamics  of  check  fraud  for  the 
Congress,  determine  the  significance  of 
check-fraud  losses  and  check-fraud 
prevention,  and  to  develop 
recommendations  that  may  assist  in 
reducing  check-fiaud  losses. 
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IV.  Raqiiwt  fisr  Comments 

The  Boaid  rB(|uests  comments  on  all 
aspects  of  the  survey.  The  Board 
specifically  reqi>ests  comments  on  the 
following  aspects: 

A.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions,  including  whether  the 
information  hasi  practical  utility; 

B .'  Ways  to  enhance  the  quality , 
utility,  and  clarity  of  the  information  to 
be  collected;      i 

C.  The  accnracy  of  the  Federal 
Reserve  s  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  vadidity  of  the 
methodology  and  assimiptions  used; 
and 

D.  Ways  to  mihimize  the  burden  of 
the  infcHmation  coUection  on 
respondents,  such  as  using  automated 
collection  tedmiques  or  other  forms  of 
information  technology. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  Decembei)  15, 1995. 
WOUmbW.  Wilis. 
Secretary  of  the  Board. 
(FR  Doc.  95-30893  Piled  12-19-95;  8:45am| 
Hkif  Cods  MlO-Si-* 


IMoIr 


KwHMtfi  B.  andMoIra  F.  MmnnM,  at  al.; 
Ctianga  In  Banlq  Control  Notlcas; 
AcquMtlona  of  Bharaa  of  Banks  or 
Bank  Holding  Cbmpanias 

The  notlficants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  8 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  fl|cquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  adting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.Q  1817(j)(7B. 

The  notices  an  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  be^  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  viows  in  writing  to  the 
Reserve  Bank  indicated  for  thiat  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Cominents  must  be  received 
not  later  than  January  3, 1996. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (KCchael  E.  Collins,  Senior 
Vice  President)  JOO  North  6th  Street, 
Philadelphia,  Pquisylvania  19105: 

1.  Kenneth  B.  and  Moira  F.  S4unmia 
,  to  acquire  a  total  of  27.5  percent  of  the 
voting  shares  of  New  Century  Bank, 
Phoenixville,  Pe  onsylvania  (in 
organization). 


B.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Joseph  H.  Fmmpton,  Paducah. 
Kentucky;  to  acquire  an  additional  2.91 
percent,  for  a  total  of  27.02  percent,  of 
the  voting  shares  of  Paducah  Bank 
Shares,  Inc.,  Paducah,  Kentucky,  and 
thereby  indirectly  acquire  Paducah 
Bank  and  Trust  Company.  Paducah, 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  14, 1995. 

Jannifcr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-30854  Piled  12-19-95;  8:45  am] 

■LUNG  CODE  ttlO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doei(etNo.MF-0402| 

Paroxkf-ClMmla  QmbH;  Hiing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Peroxid-Chemie  GmbH  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  di(4-methylbenzoyl) 
peroxide  as  an  accelerator  for  silicone 
polymers  and  elastomers  for  use  in 
contact  with  food. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  January  19, 1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Pandawn  Dr., 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-416-3081. 
8UPPI.EMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  6B4489)  has  been  filed  by 
Registration  and  Consulting  Co.,  Ltd.,  on 
behalf  of  Peroxid-Chemie  QnbH,  c/o 
Bruce  A.  Schwemmer,  55  River  Dr. 
South  No.  1808,  Jersey  Qty,  NJ  07310. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  177.2600 
Rubber  articles  intended  for  repeated 
use  (21  CFR  177.2600)  to  provide  for  the 


safe  use  of  d/(4-methylbenzoyl) 
peroxide  as  an  accelerator  for  silicone   - 
polymers  and  elastomers  complying 
with  21  CFR  177.2600  for  use  in  contact 
with  food. 

'  The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  January  19. 
1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  die  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  4, 1995. 
AUnM.Rulis, 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  95-30887  Filed  12-19-95;  8:45  am] 
BOJJNQ  coca  41«S-01-F 


[DoekMNo.9SN-040q 

Drug  Export;  SELECTOQEN®  0.8%, 
Raagant  Rod  Blood  Calls 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ortho  Diagnostic  Systems,  Inc.,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  biological 
product  SELECTOGEN®  0.8%,  Reagent 
Red  Blood  Cells  to  Australia,  Austria, 
Belgium,  Canada,  Denmark,  The  Federal 
Republic  of  Germany,  Finland,  France, 


Iceland,  Ireland.  Italy.  Japan, 
Luxembourg,  The  Netherlands,  New 
Zealand,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  and  The  United 
Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  E.  Conn,  Center  for  Biologies 
Evaluation  and  Research  (HFM-610), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-594-2006. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Ehug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
exp(Ht  of  human  biological  products 
that  are  not  currenUy  approved  in  the 
United  States.  Section  802(b)(3)(B)  of 
the  act  sets  forth  the  requirements  that 
must  be  met  in  an  appUcation  for 
approval.  Section  802(b)(3)(C)  of  the  act 
requires  that  the  agency  review  the 
application  within  30  days  of  its  filing 
to  determine  whether  the  requirements 
of  section  802(b)(3)(B)  have  been 
satisfied.  Section  802(b)(3)(A)  of  the  act 
requires  that  the  agency  publish  a  notice 
in  the  Federal  Re^ster  within  10  days 
of  the  filing  of  an  appUcation  for  export 
to  facilitate  public  participation  in  its 
review  of  the  application.  To  meet  this 
requirement,  the  agency  is  providing 
notice  that  OrthoT>iagnostic  Systems, 
Inc.,  1001  U.S.  Hwy.  202,  Raritan,  NJ 
08869-0606,  has  filed  an  application 
requesting  approval  for  the  export  of  the 


human  biological  product 
SELECTOGEN®  0.8%,  Reagent  Red 
Blood  Cells  to  Australia,  Austria, 
Belgium,  Canada,  Denmark,  The  Federal 
Republic  of  Germany,  Finland,  France, 
Iceland,  Ireland,  Italy,  Japan, 
Luxembourg,  The  Netherlands,  New 
Zealand,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  and  The  United 
Kingdom.  The  SELECTOGEN®  0.8%, 
Reagent  Red  Blood  Cells,  is  an  in  vitro 
diagnostic  test  kit  for  the  detection  of 
unexpected  blood  group  antibodies  in 
test  methods  requiring  a  0.8  percent  red 
cell  suspension  in  a  low  ionic  strength 
diluent.  The  application  was  received 
and  filed  in  the  Center  for  Biologies 
Evaluation  and  Research  on  November 
24, 1995,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  January  2, 
1996,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 


Dated:  December  4, 1995. 
James  C  Simmons, 

Director,  Office  of  Compliance,  Center  for 
Biologies  Evaluation  and  Research. 
(FR  Doc.  95-30886  Filed  12-19-95;  8:45  ami 
MUJNQ  COOS  4t«0-01-F 


Health  Resources  and  Services 
Administration 

Agency  Forms  Undergoing  Papemvortc 
Reduction  Act  Review 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

f4ational  Practitioner  Data  Bank  for 
Adverse  Information  on  Physicians  and 
Other  Health  Care  Practitioners: 
Regulations  and  Forms  (OMB  No.  0915- 
0126)— Extension,  No  Change— The 
Data  Bank  forms  and  regulations 
received  a  short-term  approval  in  June 
1995.  As  part  of  the  terms  of  clearance, 
HRSA  was  required  to  submit  an 
updated  analysis  of  small  medical 
malpractice  payments  (concerning  the 
issue  of  monetary  threshold  reporting  of 
claims)  and  provide  OMB  with  an 
updated  chart  of  the  distribution  of 
malpractice  awards.  The  requirements 
have  been  satisfied  and  the  Data  Bank 
regulations  and  forms  are  now  being 
resubmitted  for  a  3-year  approval.  This 
request  is  for  an  extension  with  no 
changes.  The  burden  estimates  are  as 
follows: 


Title 


60.6(a)  Reporting  Corrections  of  Errors  and  Omissions  

60.6(b)  Revisions  to  Original  Report  Actions  

60.7(b)  Reporting  Medical  Malpractice  Payments „ 

60.8(b)  Reporting  Licensure  Action  by  State  Boards 

60.9(a)  Reporting  Privileging  and  Professional  Society  Actions  

60.9(c)  Request  for  Hearings  by  Entitles  Found  in  Noncompliance  

60.10(a)(1)  Hospital  Queries  on  Applicants:  60.11(a)(1)  Other  Hospital 

Queries;  60.11(a)(6)  Queries  for  Professional  Review 

60.10(a)(2)  Biennial  Queries  by  Hospitals 

60.11(a)(2)  Practitioner  Queries  „ 

60.11(a)(3)  State  Licensure  Board  Queries 

60.11(a)(4)  Queries  by  Non-hospital  Health  Care  Entities 

60.11(a)(5)  Queries  by  Attorneys  « 

60.11(a)(7)  Queries  for  Research  Purposes  

60.14(b)  Practitioner's  Disputing  Data  Bank  Reports „ 

60.14(b)  Practitioner  Requests  for  Secretarial  Review  

60.14(b)  Practitioner  Statements 


Number  of 

Frequency 

Number  of 

Hours  per 

Total  bur- 

respondents 

of  response 

responses 

response 

den  hours 

2,800 

1.04 

2.925 

.25 

731 

350 

1.06 

370 

.75 

278 

150 

105.33 

15.800 

.75 

11,850 

125 

21.02 

2.630 

.75 

1,973 

1,000 

1.08 

1.075 

.75 

806 

1 

1 

1 

8.00 

8 

7,200 

38.33 

276.000 

.08 

23,000 

6.000 

186.83 

1,121,000 

.08 

93,417 

29.000 

1 

29,000 

.25 

7.250 

70 

171 

12,000 

.08 

1,000 

1,860 

139.78 

260,000 

.08 

21,667 

10 

1 

10 

.25 

3 

100 

1 

100 

1.00 

100 

1.080 

1 

1,080 

.17 

180 

100 

1 

100 

8.00 

800 

2,700 

-  1 

2.700 

1.00 

2.700 
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Biennial  Entity  Verifitation  Document 
Entity  File  Update 


Number  of 
respondents 


5.750 
1.150 


Frequency 
of  response 


Number  of 
responses 


5,750 
1,150 


Hours  per 
response 


.25 


Total  bur- 
den hours 


1,438 
288 


Estimated  Total  Amiual  Burdra: 
167,489  hours      | 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Eydt,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  &cecutive  Office 
Building,  Room  lb235,  Washington, 
D.C.  20503.  ■ 

Dated:  Decmber  14, 1995. 
I.  Heniy  Monln.     j 
Associate  Administiptot  far  Policy 
Coordination 
(PR  Doc.  95-30885  tiled  12-19-95;  8:45  am] 
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InilltuiN  of 


Opportunity  For  Mconsirtg:  Sequonco 
Modification  of  OHgonudootido 
Primers  to  IManipvlat*  Non*Tsmplat»d 
Nuctootida  Addition 

AOatCY:  National  institutes  of  Health, 
Pubic  Health  Service,  DHHS. 
ACTION:  Notice. 


alic 


SUMMARY;  The  Nafional  Institutes  of 
Health  (NIH)  seeks  licensees  to 
commercialize  a  method  to  manipulate 
non-templated  nucleotide  addition  to 
ensure  that  all  amplified  ONA  products 
of  polymerase  ch«n  reaction  (PCR)  are 
either  specifically  modified  or 
umnodified.         | 

This  technology  was  developed  by  Or. 
Jeffrey  R.  Smith  aad  Dr.  John  Carpten  of 
the  National  Centfr  for  Hiunan  Genome 
Research  and  Dr.  iiichael  BroMmstein  of 
the  National  Institute  of  Mental  Health. 

The  invention  embodied  in  U.S. 
Provisional  Patent  Application  60/005, 
761  filed  October  gO,  1995,  entitied 
"Sequence  Modification  of 
Ohgonucleotide  Pirimers  to  Manipulate 
Non-Templated  Niucleotide  Addition," 
is  owned  by  an  agpncy  of  the 
U.S. Government  and  is  available  for 
licensing  in  the  U|S.  in  accordance  with 
35  U.S.C.  207  or  pursuant  to  42  U.S.C. 
241  to  achieve  expeditious 
commercializatioa  of  resiilts  of 
federally-funded  Sesearch  and 
development. 

AD0AES8CS:  Requests  for  a  simimary  of 
the  technology  or  other  questions  and 
comments  concerning  the  biomedical 
aspects  of  this  technology  should  be 
directed  to:  Dr.  Ronald  King,  National 


Center  for  Human  Genome  Research, 
9000  Rockville  Pike,  Building  31,  Room 
3B13,  Bethesda,  MD  20892;  Telephone:  . 
301/402-2537;  Fax  301/402-9722. 

Requests  for  a  copy  of  the  patent 
application,  license  application  form,  or 
other  questions  and  comments  ^ 

concerning  the  licensing  of  this 
technology  should  be  directed  to:  Carol 
Lavrich,  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  6011 
Executive  Boulevard.  Suite  325, 
Rockville,  MD  20852-3804;  Telephone 
301/496-7735  ext  287;  Fax  301/402- 
0220.  A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive  a 
copy  of  the  patent  application. 
SUPPLEMENTARY  INFORMATION: 
Thermostable  DNA  polymwases  are 
employed  in  PCR  to  amplify  DNA  for 
sizing  in  medical  diagnostics,  forensics, 
and  genotyping,  as  well  as  for  molecular 
cloning.  Several  of  these  enzymes, 
including  the  widely  used  Taq  DNA 
polymerase,  can  catalyze  non-templated 
ad(htion  of  a  nucleotide  (predominantly 
adenosine)  to  the  3'  end  of  amplification 
products.  As  a  result,  an  amplified  DNA 
fragment  may  be  incorrectly  sized  by 
one  base  pair  in  length  and  introduce 
error  into  a  genotyping  study. 
Artifactual  variations  in  marker  size 
may  adversely  impact  interpretations  of 
family  relationships,  medical  diagnosis, 
and  forensics.  Moreover,  full 
automation  of  genotyping  has  been 
hampered  by  the  necessity  of  manually 
editing  collected  data  to  correct  for 
allele  misidentification  due  to  the 
impredictability  of  non-templated 
nucleotide  addition.  In  addition,  TA 
cloning  methods  that  rely  upon  the 
modification  will  often  fail  when  the 
amplified  DNA  is  not  modified.. 

In  response  to  this  problem,  Drs. 
Smith,  Carpten,  and  Brownstein  have 
characterized  short  DNA  sequences 
("tails"]  that  may  be  added  to  the 
unlabeled  primer  of  a  PCR  primer  pair 
to  confer  modification  by  a  thermostable 
DNA  polymerase,  or  to  protect  from  the 
modification.  This  allows  imiformity  in 
allele  sizing  that  is  essential  for 
automated  genotyping.  Furthermore, 
this  prevents  introduction  of  error  and 
enables  high  TA  cloning  efficiency. 

The  NIH  seeks  licensee(s),  who  in 
accordance  with  requirements  and 
regulations  governing  the  licensing  of 
government-owned  inventions  (37  CFR 
part  404),  have  the  most  meritorious 


plan  for  the  development  of  this  method 
to  meet  the  needs  of  the  public  and  with 
the  best  terms  for  the  NIH.  The  criteria 
that  NIH  will  use  to  evaluate  exclusive 
or  non-exclusive  license  applications 
will  include  those  set  forth  by  37  CFR 
404;7(a)(l)(ii)-{iv). 

Dated:  December  8, 1995. 
Baritara  M.  MoGanjr, 

Deputy  Director.  Office  of  Technology 
Transfer. 

[FR  Doc.  95-30935  Filed  12-19-95;  8:45  am] 
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Government-Owned  Inventions; 
Availability  for  Licensing 

AQENCY:  National  Institutes  of  Health, 

HHS. 

action:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 
referenced  below  may  be  obtained  by 
contacting  Robert  Benson  at  the  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804  (telephone  301/ 
496-7056  ext  267;  fax  301/402-0220).  A 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive  a 
copy  of  the  patent  application. 

Immunogenic  Chimeras  Comprising 
Nucleic  Acid  Sequences  Encoiding 
Endoplasmic  Reticulum  Signal 
Sequence  Peptides  and  at  Least  One 
Other  Peptide,  and  Their  Uses  in 
Vaccines  and  Disease  Treatments 

Nicholas  P.  Restifo,  Steven  A.  Rosenberg, 
Jack  R.  Bennink,  Igor  Bacik,  and  Jonauan 
W.  Yewdell  (NCI) 

Serial  Number  08/032,902  filed  March  17, 
1993 

This  invention  concerns  the  use  of 
chimeric  peptides  as  vaccines  for  the 
cellular  immune  system.  One  portion  of 
the  chimeric  peptide,  the  ER  signal 
peptide,  serves  to  transport  the  chimeric 


peptide  from  the  cytoplasm  to  the  ER. 
Once  in  the  ER,  the  other  portion  of  the 
chimeric  peptide  associates  with  class  I 
MHC  molecules  and  together  they  form 
a  complex  which  ispresented  on  the 
surface  of  the  cell.  Ine  complex 
activates  cytotoxic  lymphocytes  which 
react  with  the  complex,  leading  to 
expansion  of  CTLs  which  kill  cells 
presenting  the  particular  complex.  The 
MHC  complexing  portion  of  the 
chimeric  peptide  is  taken  from  cancer 
antigens  or  viral  antigens.  Thus  the 
invention  is  a  broad  general  method  of 
vaccination  that  activates  the  cellular 
immime  system.  DNA  constructs  and 
expression  vectors  encoding  the 
chimeric  peptides  are  also  claimed.  The 
method  has  been  shown  to  work  as  a 
treatment  for  cancer  in  mice.  It  has  been 
PCT  filed,  PCT/US94/02897. 

Dated:  December  8, 1995. 
Barbara  M.  McGarajr, 

Deputy  Director,  Office  of  Technology 

Transfer. 

[FR  Doc.  95-30936  Filed  12-19-95;  8:45  am] 
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National  instttut*  of  Health 

National  institute  of  Allergy  and 
Infectious  Disaosas;  Moating.  AIDS 
nasaarcit  Advisory  Committaa,  NIAiD 

Piirsuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  AIDS 
Research  Advisory  Committee,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  January  30, 1996,  in  the 
Executive  Board  Conference  Room  D  of 
the  Natcher  Conference  Center,  Building 
45,  at  the  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda, 
Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  8  a.m.  until  adjournment. 
The  AIDS  Research  Advisory  Committee 
(ARAC)  advises  and  makes 
recommendations  to  the  Director, 
National  Institute  of  Allergy  and 
infectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS). 

The  Committee  will  provide  advice 
on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level. 
The  Committee  will  review  the  progress 
and  productivity  of  ongoing  efforts,  and 
identify  critical  gaps/obstacles  to 
progress,  and  provide  concept  clearance 
for  proposed  research  initiatives. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Anne  P.  Claysmith,  Executive 
Secretary,  AIDS  Research  Advisory 
Committee,  DAIDS,  NL«JD,  NIH,  Solar 
Building,  Room  2B06,  telephone  301- 


402-0755,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Claysmith  in  advance  of  the  meeting 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Disease 
Research,  National  Institutes  of  Health). 

Dated  December  14, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-30933  Filed  12-19-95;  8:45  am] 
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-National  institutes  of  Haaltit 

National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Lltaratura  Selection 
Technical  Review  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Literature  Selection  Technical 
Review  Committee,  National  Library  of 
Medicine,  on  Febniary  8-9, 1996, 
convening  at  9  a.m.  on  February  8  and 
at  8:30  a.m.  on  February  9  in  the  Board 
Room  of  the  National  Library  of 
Medicine,  Building  38,  8600  Rockville 
Pike,  Bethesda,  Maryland. 

The  meeting  on  February  8  will  be 
open  to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Lois  Ann  Colaianni  at  301- 
496-6921  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(9)(B),  TiUe  5,  U.S.C. 
Public  Law  92-463,  the  meeting  will  be 
closed  on  February  8,  from  10:30  a.m.  to 
approximately  5  p.m.  and  on  February 
9  from  8:30  a.m.  to  adjournment  for  the 
review  and  discussion  of  individual 
journals  as  potential  titles  to  be  indexed 
by  the  National  Library  of  Medicine, 
llie  presence  of  individuals  associated 
with  these  publications  could  hinder 
fair  and  open  discussion  and  evaluation 
of  individual  journals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni,  Scientific 
Review  Administrator  of  the  Committee, 
and  Associate  Director,  Library 
Operations,  National  Library  of 
Medicine.  8600  Rockville  Pike, 
Bethesda,  Maryland  20894.  telephone 
nimiber:  301-496-6921,  will  provide  a 


summary  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

Dated:  December  14, 1995. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  95-30932  Filed  12-19-95;  8:45  am] 
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Notice  of  ttie  Meeting  of  ttie  National 
Advlaory  Eye  Council 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  to  the  meeting  of 
the  National  Advisory  Eye  Council 
(NAEC)  on  January  25, 1996,  Executive 
Plaza  North,  Conference  Room  G,  6130 
Executive  Boulevard,  Bethesda , 
Maryland. 

The  NAEC  meeting  will  be  open  to 
the  pubUc  on  January  25  from  8:30  a.m. 
imtil  approximately  11:30  a.m. 
Following  opening  remarks  by  the 
Director,  NEI,  there  were  be 
presentations  by  staff  of  the  Institute 
and  discussions  concerning  Institute 
programs  and  policies.  Attendance  by 
the  public  at  the  open  session  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  Sees.  .S52b(c)(4)  and  552b(c)(6), 
TiUe  5,  U.S.C.  and  Sec.  10(d)  of  Public 
Law  92  -463,  the  meeting  of  the  NAEC 
will  be  closed  to  the  public  on  January 
25  bom  approximately  11:30  a.m.  until 
adjournment  at  approximately  5:00  p.m. 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Lois  DeNiimo,  Coimcil  Assistant, 
National  Eye  Institute,  EPS,  Suite  350, 
6120  Executive  Boulevard,  MSC-7164, 
Bethesda,  Maryland  20892-7164,  (301) 
496-9110,  will  provide  a  stimmary  of 
the  meeting,  roster  of  committee 
members,  and  substantive  program 
information  upon  request.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
DeNiimo  in  advance  of  the  meeting. 
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(Catalog  of  Federal  Domestic  Assistance 
Prograin  No.  93.867.  Vision  Research: 
National  Institutes  <|f  Health.) 

Suaan  K.  Fridman, 

ConmUttee  Managettent  Officer,  NIH. 
[FR  Doc  95-30930  Filed  12-19-1995;  8:45 
am) 
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National  Institulaion  Daafneaa  and 
Othar  ConwHinioBtlon  Oiaordars; 
Notica  of  aoaad  Maatinfl  of  tha 
NaUonai  Daafnaas  and  Other 
Communication  0iaordars  Adviaory 
Council  and  Ita  Planning 
SdMommitlaa    i 

Pursuant  to  Pul^lic  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Deamess  and  Other 
Communication  Disorders  Advisory 
Council  and  its  Planning  Subcommittee 
on  January  25-26;  1996.  at  the  National 
Institutes  of  Heallb,  9000  Rockville 
Pike,  Bethesda,  Maryland.  Both 
meetings  will  takf  place  as  telephone 
conference  calls  originating  in 
Conference  Room  7,  Building  31. 

In  accordance  with  the  provisions  set 
forth  in  Sees  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  an4  sec.  10(d)  of  Public 
Law  92-463.  the  aieeting  of  the 
Planning  Subcommittee  on  January  25 
will  be  closed  to  tbe  public  from  2  pm 
to  adjournment,  "fhe  meeting  of  the  full 
Council  will  be  closed  to  the  public  on 
January  26  from  li  pm  until 
adjournment.  The  meetings  will  include 
the  review,  discussion,  and  evaluation 
of  individual  grai^t  applications.  The 
applications  and  the  discussions  could 
reveal  confidently  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  pergonal  information 
concerning  indiv^uals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  inv^on  of  personal 
privacy. 

Further  information  concerning  the 
Council  and  SubOommittee  meeting  may 
be  obtained  from  Dr.  Eaiieen  F.  Elldns, 
Executive  Secretary ,  National  Deafness 
and  Other  Communication  Disorders 
Advisory  Council.  National  Institute  on 
Deafness  and  Otfaier  Communication 
Disorders.  National  Institutes  of  Health. 
Executive  Plaza  South,  Room  400C, 
6120  Executive  Blvd..  MSC7180, 
Bethesda,  Maryland  20892.  301-496- 
8693.  A  stmmiary  of  the  meeting  and 
rosters  of  the  meQibers  may  also  be 
obtained  from  he^  office. 


(Catalog  of  Federal 
Program  No.  93.173 
Related  to  Deafness 
Disorders) 


[)ome8tic  Assistance 
Biological  Research 
and  Communication 


Dated:  December  14, 1995. 
Suaan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-30931  Filed  12-19-95;  8:45  am] 
MUMQ  OOOC  414e-ei-M 


National  Inatituta  of  Mental  Haaittt; 
Notica  of  Cloaad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda  Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Same:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  January  8-January  9, 1996. 

Time:  6  p.m.  ^ 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  William  H.  Radcliffe. 
Parklawn  Building.  Room  9C-18.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301-443-1000. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sacs. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  December  14, 1995. 
Suaan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-30934  Filed  12-19-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

OfHca  of  Qanaral  Counael 
[Docket  No.  FR-39eW-N-031 

Notice  of  Propoaad  Information 
Collection  for  Pulilic  Comment 

AGENCY:  Office  of  General  Counsel, 

HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  belOw 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworlc 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  February  20, 
1996.  Comments  must  be  received 


within  sixty  (60)  days  from  the  date  of 
this  Notice. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of 
General  Counsel,  Department  of 
Housing  and  Uriian  Development.  451 
7th  Stieet.  SW,  Room  10245, 
Washington,  DC  20410. 
SUPPLEMENTARY  INFORMATKM:  The 
E)epartment  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  pubUc  and  affected 
agencies  concerning  the  proposed 
collection  of  information  in  order  to:  (1) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
btnrden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond, 
particularly  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

DiacriminatioB  of  Infimnation 
Collection 

Each  party  seeking  designation  as  a 
foreclosure  commissioner  must  submit 
the  current  information  in  writing 
(facsimiles  are  not  acceptable),  as  listed 
below,  to  HUD's  Field  Assistant  General 
Counsel  serving  the  geographic  area 
(there  are  ten  such  areas)  in  which  the 
party  proposes  to  serve  as 
commissioner. 

l.Name. 

2.  Business  Address. 

3.  Geographic  area  in  which  the 
applicant  wishes  to  conduct 
foreclosures.  (List  only  States  or  areas  in 
States  in  which  the  applicant  is  a 
resident  or  is  duly  authorized  to  transact 
business.) 

4.  If  the  applicant  is  not  a  natural 
person,  the  names  and  business 
addresses  of  the  people  who  would 
actually  perform  the  commissioner's 
duties. 

5.  Description  of  the  applicant's 
experience  in  conducting  mortgage 
foreclosures  or  in  related  activities 


which  would  qualify  the  applicant  to 
serve  as  a  foreclosure  commissioner. 

6.  Evidence  of  the  applicant's 
financial  responsibility. 

Note:  Any  party  that  has  been  designated 
as  a  foreclosure  commissioner  for  HUD-held 
multifamily  mortgages  may  submit  a  letter  to 
the  appropriate  Field  Assistant  General 
Counsel  and  request  designation  as  a  single 
family  foreclosure  commissioner.  This  letter 
of  interest  would  be  acceptable  in  lieu  of  the 
preceding  information,  tmless  any 
infonnation  requires  updating. 

Additional  Information 

Title  of  Proposal:  Notice  of 
Application  for  Designation  as  Single 
Family  Foreclosure  Commissioner. 

OMB  Control  Number,  if  applicable: 
Not  applicable. 

Description  of  the  need  for  the 
information  and  proposed  use:  Under 
the  Single  Family  Mortgage  Foreclosure 
Act  of  1994  (12  use  3751  et  seq.),  the 
"Act."  HUD  will  be  able  to  foreclose  on 
HUD-held  single  family  mortgage  loans 
in  about  two  months  instead  of  the 
much  longer  periods — ranging  up  to  two 
years— currently  required  tmder  some 
State  laws.  The  current  long  periods 
lead  to  increased  holding  costs  and 
vandalism  on  the  mortgaged  properties. 
HUD  holds  thousands  of  loans  that  are 
eligible  for  foreclosure.  The  requested 
information  is  needed  for  HUD's 
selection  of  foreclosure  commissioners 
who  will  satisfy  the  statutory 
requirements  (Section  3754(c)  of  the 
Act)  to  be  "responsible,  financially 
soimd,  and  competent  to  conduct  a 
foreclosure." 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public:  Persons 
and  other  entities  that  want  to  apply  to 
serve  as  foreclosure  commissioners  for 
the  Department  of  Housing  and  Urban 
Development. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection,  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

Respondents:  Approximately  250  in 
the  first  year  and  50  each  year 
thereafter. 

Frequency  of  Submission:  Once  for 
each  of  HUD's  ten  geographic  areas  of 
the  cotmtry.  Probably  very  few 


respcmdents  will  apply  to  more  than  one 
Hin)  geographic  area. 


Reporting  txjiden 

First 
year 

Each 

KNIOw* 

mg 

year 

Number  of  respondents  .... 

Total  txjrden  hours  (@  0.5 

hour  per  response)  

2SG 
125 

50 
25 

Total  estimated  burden  hours:   175   (first 
three  years) 

Status  of  the  proposed  information 
collection:  This  is  a  new  collection. 

Contact  persons  and  telephone 
numbers  (these  are  not  toll-free 
numbers)  for  copies  of  available 
documents:  Bruce  S.  Albright.  Assistant 
General  Coimsel,  Single  Family 
Mortgage  Division,  (202)  708-0303; 
Evelyn  M.  Wrin.  Attorney-Advisor, 
Single  Family  Mortgage  Division,  (202) 
708-3082. 

Autliority:  The  Paperwork  Reduction  Act 
of  1995. 44  U.S.C  Chapter  35.  as  amended. 

Dated:  December  8. 1995. 
Nelson  A.  Diaz, 
General  Counsel. 

[FR  Doc  95-30826  Filed  12-19-95;  8:45  am] 
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Offica  of  tha  Assistant  Sacratary  for 
Public  and  Indian  Houaing 

[Docket  No.  FR-3329-N-06] 

Announoamant  of  Funding  Awarda  for 
Flacai  Year  1994  for  Rental  Vouchers 
Set-Aalda  for  Homalesa  Persona  With 
DIaabilltiaa 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing.  HUD. 

action:  Armoimcement  of  funding 

awards. 

summary:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Ctevelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  (FY)  94  to  housing  agencies 
under  the  Section  8  rental  voucher  set- 
aside  for  homeless  families  with 
disabilities.  The  purpose  of  this  Notice 
is  to  publish  the  names  and  addresses 
of  the  award  winners  and  the  amoimt  of 


the  awards  made  available  by  HUD  to 
provide  rental  assistance  to  very  low- 
income  families  with  disabilities  who 
are  homeless  or  living  in  transitional 
housing. 

FOR  further  information  CONTACT: 
Gerald  J.  Benoit.  Director.  Operations 
Division.  Office  of  Rental  Assistance, 
Office  of  Public  and  Indian  Housing. 
Room  4220,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
S.W..  Washington.  D.C.  20410-8000. 
telephone  (202)  708-0477.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD's  TDD  number  (202)  708-4594. 
(These  telephone  niunbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Rental  Vouchers  Set- Aside  for  Homeless 
with  Disabilities  fimding  is  authorized 
by  the  VA.  HUD-Independent  Agencies 
Appropriations  Act  of  1992  (Pub.  L. 
102-139.  approved  October  28. 1991). 
The  recent  amendment  of  791.403  of  24 
the  Code  of  Federal  Regulations  allows 
for  a  set-aside  sudi  as  this  initiative  for 
homeless  persons  with  disabilities. 

The  purpose  of  the  set-aside  is  to 
assist  eligible  homeless  families  with 
disabilities  to  pay  the  rent  for  decent, 
safe,  and  sanitary  housing.  The  FY  94 
awards  announced  in  this  notice  were 
selected  for  funding  in  a  competition 
annoimced  in  a  Federal  Register  notice 
published  on  February  1, 1994  (59  FR 
4758).  Applications  were  scored  and 
selected  for  fimding  on  the  basis  of 
selection  criteria  contained  in  that 
notice. 

A  total  of  $42,245,630  of  budget 
authority  for  rental  vouchers  (1,107 
imits)  was  awarded  to  10  recipients.  In 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15. 
1989).  the  Department  is  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  as  shown  in  Appendix  A. 

Dated:  December  14, 1995. 
Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 


APPENDIX  A.— Section  8.— Rental  Voucher  Program  FY  1994  Awards  for  the  Homeless  With  Disabilities 

Program 


Recipients 

England  Area: 

EOCD  100  Cambridge  St.,  Boston,  MA  02202 

HA  of  the  City  of  Bridgeport.  150  Highland  Avenue.  Bridgeport  CT  06604 


Units 


40 


Amount 


$6,905,820 
1,978.360 


656M 


I 
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Recipients 


New  YoiMNew  Jeraeyi  Area: 

Afeany  HousinB  Aiilhoitty.  4  Unoom  Square,  Albany.  NY  12202 

New  York  Clly  H/C 250  Broad«My.  New  York.  NY  10007  ...^ 

New  Yoffc  aty  DHPD.  100  Gold  St.  New  York.  NY  10038  

New  York  State  HFA  %  DHCR.  One  Foidham  Plaza.  Bronx  NY  10458  ... 

New  Jaraay  Oapl  lof  Conwn  AfiairB.  ON  061 ,  Trenton.  NJ  0862S 

Rock  MounWn  Area:  ^ 

CO  DtvWon  of  Hiaaing.  1313  ShannanSL  #323.  Denver.  CO  80203  ..».. 

HA  of  the  County  pf  SaN  Lake.  1962  S.  200  E^  Salt  Lake  City  UT  84115 


Totel  Unite 


X 


AmourM 


4,512.440 
5.864,945 
3,158,045 
10.114.875 
7,112.420 

1.488.365 
456.175 


$42,246,630 


[FR  Doc  9S-30e24  F^ed  12-19-95;  8:45  am) 
Biitmiinntimnr 
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AnnounoMMfrt  of  FufKflnQ  Awwds  for 
Flaeai  Ymt  1M4  tar  VcImim  AfWrt 
8upponiv»  Housing 

AQENCY:  Office  of  tl^e  Assistant 
Secretary  for  PubliO  and  Indian 
Housing.  HUD. 

ACTION:  Announoei|ient  of  funding 
awards.  ' 

SUMMARY:  In  accordance  with  section 
102(aM4)(C)  of  the  Department  of 
Housing  and  Uiban  Development 
Refitmn  Act  of  1989v  this  doounent 
notifies  the  pubbc  of  funding  awards  for 
Fiscal  Year  1994  tohousing  agencies 
under  the  HUD-Vetnans  Affairs 
Supportive  Housing  (VASH)  program. 
The  purpose  of  thi^Notice  is  to  publish 


the  names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awuds 
made  available  by  HUD  to  fund  rental 
assistance  for  veterans  imder  the  VASH 
program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director.  Operations 
Division.  Office  of  Rental  Assistance, 
Office  of  Public  and  Indian  Housing, 
Room  4220,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
S.W..  Washington.  D.C.  20410-8000. 
telephone  (202)  708-0477.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD'S  TDD  number  (202)  708-4594. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  MFORMATION:  The 
purpose  of  the  VASH  program  is  to 
provide  rental  assistance  to  veterans 


with  severe  psychiatric  or  substance 
abuse  disorders.  The  FY  94  awards 
announced  in  this  notice  were  made 
under  a  competition  annoimced  in  a 
Federal  Kagteter  notice  published  on 
July  14. 1994  (59  FR  36008). 

A  total  o(  $18,260,990  of  budget 
authority  for  rental  vouchers  was 
awarded  to  19  recipients.  In  accordance 
with  section  102(a)(4)(C)  of  the 
Department  of  Hoiinng  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989),  the  Department  is  publishing  the 
names,  addresses,  and  amoimts  of  those 
awards  as  shown  on  Appendix  A. 

Dated:  Decendier  14. 1995. 

Michael  B.Jante, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 


Appendix  A.— Section  8  Rental  Voucher  Program  FY  1994  Veterans  Affairs  Supportive  Housing  Funding  Decisions 


4- 


Redpiente 


NEW  YORK/NEW  JERSEY  AREA 

NEW  YORK  CITY  HA,  (BROOKLYN  VAMC),  250  BROADWAY.  NEW  YORK.  NY  10007 

NEW  YORK  CITY  HA,  (NY  VAMC).  250  BROADWAY.  NEW  YORK.  NY  10007 _.. 

ALBANY  HOUSING  ALrTHORITY.  4  UNCOLN  SQUARE.  ALBANY,  NY  12202 

MID-ATLANTIC  AREA 

HOC  OF  MONTGOMERY  COUNTY.  10400  DETRICK  AVE,  KENSINGTON.  MD  20895  ...„ 

SOUTHEAST  AREA 

HA  OF  THE  COUNTY!  OF  DEKALB.  P.  0.  BOX  1627,  DECATUR  GA  30031  ..„ 

MIDWEST  AREA 

INDIANAPOUS  HA.  4110  NORTH  MERIDIAN  ST.,  INDIANAPOLIS.  IN  46204 . „ 

SOUTHWEST  AREA 

HA  OF  FORT  WORTH.  P.O.  BOX  430  212  BURNET  ST.  FT  WORTH,  TX  76101   - 

HA  OF  THE  CrrY  OF  HOUSTON.  P.O.  BOX  2971.  2640  FOUNTAINVIEW,  HOUSTON  TX  77252  

HA  OF  Cmr  OF  NOfTTH  UTTLE  ROCK.  BOX  516.  2201  DIVISION,  NORTH  UTTLE  ROCK,  AR  72115 _ 

HA  OF  JEFFERSON  PARISH.  1718  BETTY  ST.,  MARRERO.  LA  70072 „ _ 

ROCKY  MOUNTAINS  AREA 

CO  DEPT  OF  HUMAN  SERVICES.  4131  S.  JUUAN  WAY,  DENVER,  CO  80236  „ 

HA  OF  THE  COUNTY  OF  SALT  LAKE.  1962  S.  200  E.,  SALT  LAKE  CITY,  UT  84115 _ 

PACIFK;  HAWAII  AREA 
HA  OF  CrfY  OF  LOa  ANGELES  (LOPAC),  P.O.  BOX  17157,  2600  WILSHIRE  BLVD,  FOY  STA.  LOS  ANGELES.  CA 

90057  -..4. - - ~ - 

HA  OF  CITY  OF  L09  ANGELES  (LAMC).  P.O.  BOX  17157.  2600  WILSHIRE  BLVD.  FOY  STA.  LOS  ANGELES.  CA 

90057 _ 

HA  OF  COUNTY  OF  feAN  BERNARDINO,  1063  N  "D"  ST.,  SAN  BERNARDINO.  CA  92410  ..„ ^ 

NORTHWEST/ALASKA  AREA 
ALASKA  HOUSING  FINANCE  CORP,  P.O.  BOX  230329.  624  W.  INTERNATONAL  RD..  ANCHORAGE.  AK  99523  .. 


Unite 


25 


Amount 


50 
50 
25 

$2,032,250 

2.032.250 

609.625 

25 

1.065.555 

25 

886.000 

25 

779,780 

25 
50 
25 
25 

605,225 

1,331,000 

529.500 

726.825 

50 
25 

1.221.530 
562.275 

25 

962.625 

30 
25 

1.155.150 
670.780 

Appendix  A.— Section  8  Rental  Voucher  Program  FY  1994  Veterans  Affairs  Supportive  Housing  Funding 

Dedsions— Continued 


Recipiente 

Unite 

Amount 

PIERCE  COUNTY  HA.  P.O.  BOX  45410.  603  SOUTH  POLK  STREET.  TACOMA,  WA  98445 

50 
25 
25 

1  182  500 

HA  OF  THE  CrrY  OF  PORTLAND.  135  SW  ASH  STREET,  PORTLAND,  OR  97204  

582  625 

HA  AND  COMMUNITY  SERVICES.  AGENCY  OF  LANE  COUNTY.  177  DAY  ISLAND  ROAD,  EUGENE,  OR  97401  ... 

636,720 

1  \fi^B  \jmns9*    •■■■■■••■•■■•••••••■••■••■■■•••■••■•••••••••••••■••■•••••••••••■■•■■■■■•••••••••■••••••••■■•■••••••■•••■••••••■••■•••••■•■••■■•■■•■■••••••■•••••••■•■••■•^•••••■•■a 

605 

$18,260,990 

689,775 


[FR  Doc.  95-30825  Filed  12-19-95;  8:45  am] 
aaXINQ  COOE  4210-3»-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-040-7122-00-6614:  AZA  2878q 

Availability  of  Draft  Environmental 
Impact  Statement  (DEIS)  for  ttie 
Moronci  Land  Exchange,  Greenlee 
County,  AZ 

AQENCY:  Bureau  of  Land  Management, 
Intwior. 

ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement. 

SUMMARY:  The  ELM  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS), 
analyzing  the  impacts  to  the  human 
environment,  of  a  proposed  land 
exchange  with  the  Phelps  Dodge  Mining 
Company,  a  Division  of  the  Phelps 
Dodge  Corporation,  near  Morenci, 
Arizona.  The  proposed  exchtmge 
involves  trading  3.979  acres  of  public 
land  managed  by  the  Bureau  of  Land 
Management  for  1.200  acres  of  private 
land  owned  by  the  Phelps  Dodge 
Mining  Company.  This  DEIS  (1)  assesses 
the  environmental  impacts  of  the 
proposed  land  exchange  as  described  in 
the  Proposed  Action,  and  the  No  Action 
Alternative;  (2)  determines  if  there  are 
direct,  indirect  and  ciunulative  impacts; 
and  (3)  identifies  necessary  mitigative 
measures.  This  DEIS  was  prepared  to 
comply  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  parts  1500-1508)  for  implementing 
the  National  Environmental  Policy  Act 
of  1969, 43  U.S.C.  at  1701,  The  Federal 
Land  Exchange  Facilitation  Act  of  1988. 
43  U.S.C.  at  1716  and  1740,  and  ELM 
regulations  governing  land  exchanges 
(43  CFR  parts  2090  and  2200). 
DATES:  Written  comments  relating  to  the 
DEIS  will  be  accepted  until  February  20. 
1996.  Written  or  oral  comments  may 
also  be  presented  at  the  four  public 
open  houses  to  be  held: 
January  23. 1996 — 4:00  p.m.  to  8:00 
p.m..  Greenlee  County  Offices,  4th 
Street  and  Leonard  Avenue,  Clifton, 
Arizona 


January  24. 1996 — 4:00  p.m.  to  8:00 
p.m.,  Bureau  of  Land  Management. 
Safford  District  Office.  711  14th 
Avenue.  Safford.  Arizona 

January  30, 1996 — 4:00  p.m.  to  8:00 
p.m..  Main  Public  Library,  101  North 
Stone  Avenue.  Tucson.  Arizona 

February  1. 1996 — 4:00  p.m.  to  8:00 
p.m.,  Bureau  of  Land  Management, 
Arizona  State  Office  (2nd  floor 
conference  room)  3707  North  7th 
Street,  Phoenix.  Arizona 

ADDRESSES:  Send  written  comments  to 
the  Biueau  of  Land  Management. 
Safford  District  Office,  Attention:  Scott 
Evans.  Project  Manager,  711  14th 
Avenue.  Safford.  Arizona  85546. 

SUPPLEMENTARY  INFORMATION:  The 
Public  Lands  proposed  for  exchange 
include  17  small  parcels,  under  1  acre, 
surroimded  by  private  property  and  12 
larger  parcels,  5  to  2,560  acres,  adjacent 
to  the  existing  Phelps  Dodge  Morenci 
mining  operation.  Phelps  Dodge  wishes 
to  acquire  these  lands  to  continue  and 
expand  their  existing  mining  operation. 
More  than  90  percent  of  the  public 
lands  proposed  for  exchange  are 
encumbered  by  mining  claims  held  by 
Phelps  Dodge  Corporation  and  others. 
The  private  lands  offered  for  exchange 
include  high  resource  value  inholdings 
within  the  Gila  Box  Riparian  National 
Conservation  Area  and  the  Cienega 
Creek  Long-Term  Management  Area  as 
well  as  two  parcels  adjacent  to  the  Dos 
Cabezas  Mountains  Wilderness  Area. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Evans,  Project  Manager.  Mike 
McQueen.  NEPA  Compliance  Officer,  at 
ELM,  Safford  District  Office,  telephone 
(520)  428-4040  or  Tina  Lee,  Project 
Manager,  at  SWCA.  Inc..  telephone  (520) 
325-9194. 

Dated:  December  13, 1995. 
Frank  Rowley, 
Acting  District  Manager. 
[FR  Doc.  95-30738  Filed  12-19-95;  8:45  amj 

BILUNO  coos  431S-32-M 


[OR-130-1020-00;  QP6-045] 

Notice  Of  Meeting  of  Interior  Columbia 
Basin  Ecosystem  Management  Project 
Subgroup  of  the  Eastern  Washington 
Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Spokane  District. 

ACTKNI:  Meeting  of  Interior  Colvimbia 
Basin  Ecosystem  Management  Project 
Subgroup  of  the  Eastern  Washington 
Resource  Advisory  Coimcil;  Spokane, 
Washington;  January  16. 1996. 

SUMMARY:  A  meeting  of  the  Interior 
Coliunbia  Basin  Ecosystem  Management 
Project  Subgroup  of  the  Eastern 
Washington  Resource  Advisory  Council 
will  be  held  on  January  16, 1996.  at  Xhk 
Bureau  of  Land  Management,  Spokane 
District  Office,  1103  N.  Fancher  Road. 
Spokane.  Washington,  99212.  The 
meeting  will  convene  at  9:00  a.m.  and 
adjourn  upon  completion  of  business. 
At  an  appropriate  time,  the  Council 
meeting  will  recess  for  approximately 
one  hour  for  lunch.  Public  comments 
will  be  received  from  10:00  a.m.  to 
10:15  a.m.  The  topic  of  the  meeting  is 
to  review  background  information 
related  to  the  Interior  Columbia  Basin 
Ecosystem  Management  Project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hubbard,  Bureau  of  Land 
Management,  Spokane  District  Office, 
1103  N.  Fancher  Road,  Spokane, 
Washington.  99212;  or  call  509-536- 
1200. 

Dated  December  14. 1995. 
Jos^h  K.  Bueting. 
District  Manager 

(FR  Doc.  95-30877  Filed  12-19-95;  8:45pml 
aiUMQ  CODE  431 0-M-P 

[WY-M9-1060-00-P] 

Filing  Of  Plats  of  Survey;  Wyoming 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 


65606 


fU< 
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to  be  officially  fileti  in  the  Wycnning 
State  Office,  Cheytnne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Prtadpal  Mv^diaa.  Wyoming 

T.  19  N.,  R.  105  W.,  tccapted  December  12, 
1905 

If  protests  against  a  sxirvey.  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  offida)  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
prote8t(s)  and  or  aj>peal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  proiastis)  and  or 
appeal(s).  These  plats  will  be  placed  in 
the  open  files  of  the  Wyoming  State 
Office.  Bureau  of  %and  Management, 
5353  Yellowstone  fRoad.  Cheyenne. 
Wyoming,  and  wi)l  be  available  to  the 
public  as  a  matter  of  information  only. 
Copies  ef  the  plata  will  be  made 
available  upon  re()uest  and  prepayment 
of  the  reproductioii  fee  of  $1.10  per 
copy. 

A  pers(Mi  or  party  who  wddies  to 
protest  a  survey  nlust  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (SO)  calendar  days  fiom 
the  date  of  this  publication.  If  the 
protest  notice  did  gnot  include  a 
siktement  of  reasoiu  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-liste4  plats  represent 
dependent  resurv#]^,  subdivision  of 
sections. 

FOR  FUimCR  MFOmUTION  CONTACT: 
Bureau  of  Land  Nfenagement,  P.O.  Box 
1828. 5353  Yello\i^8tone  Road, 
Cheyenne,  Wyoming  82003. 

Dated:  December  \2. 1995. 
Jolm  P.  Lee, 

Chief,  Cadastml  Sunny  Group. 
(FR  Doc.  95-30898  Filed  12-19-95;  8:45  am] 
MLUNQ  COOK  4310-aa-ll 

Natlonai  Park  S«rvic« 

National  Ragistar  of  Historic  Placaa; 
Notification  of  Ponding  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Raster  were  received 
by  the  National  P|rk  Service  before 
December  9, 1999-  Pursuant  to  section 
60.13  of  36  CFR  Hut  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Seijvice,  P.O.  Box  37127, 
Washington,  D.Ci  20013-7127.  Written 


comments  should  be  submitted  by 
January  4. 1996. 
Carol  D-Shiill, 

Keeper  of  the  National  Register. 

Kent  County 

Weedpatch  Camp,  8305  Sunset  Blvd., 
Bakenfield  vicinity,  95001554 

San  Francisco  County 

Saint  John's  Presbyterian  Church,  25  Lake  St. 
and  201  Argue Uo  Blvd.,  San  Francisco, 
95001555 

GwMgia 

Jenkins  County 

Carswell  Grove  Baptist  Church  and 
Cemetery,  Big  Buckhead  Rd.  off  US  2S/GA 
21,  Perkkis  vicinity,  95001564 

Kansas 

Marion  County 

Morgan,  W.  H.,  House,  21  North  Walnut. 

Peabody.  95001562  Wyandotte  County 
Lake  of  the  Forest  Historic  District,  Address 

Restricted,  Bonner  Springs  vicinity, 

95001553 

Kentucky 

Jefferson  County 

Hope  Worsted  Mills  (Textile  Mills  of 
Louisville  TR)  942  E.  Kentucky  St, 
Louisville,  95001543 

Louisiana 

Bxria  Parish 

Taylor,  John  R.,  Drugstore,  145  W.  Main  SL, 
New  Iberia,  95001563 

North  Fork  Road  (Glacier  National  Park 
MPS),  North  Fork  drainage.  Fish  Creek  to 
Kintla  Lake,  Glacier  NP,  West  Glacier, 
95001572 

Polebridge  to  Numa  Ridge  Phoneline  (Glacier 
National  Park  MPS)  North  Fork  drainage, 
Polebridge  to  Niuna  Ridge,  Glacier  NP, 
West  Glacier,  95001573  West  Entrance 
Station  (Glacier  National  Park  MPS), 
Going-to-the-Sim  Rd.,  near  West  Glader, 
Glacier  NP,  West  Glacier,  95001581 

Glacier  County 

Cut  Bank  Ranger  Station  Historic  District 
(Glacier  National  Park  MPS]  N  side  Cut 
Bank  Creek.  Glacier  NP.  East  Glacier, 
95001566  Glacier  National  Park  Tourist 
Trail— Inside  Trail,  South  Circle,  North 
Circle  (Glacier  National  Park  MPS),  Inside 
Trail,  South  Circle  and  North  Circle  Trails, 
St.  Mary,  95001579 

Goathaunt  Bunkhouse  (Glacier  National  Park 
MPS),  S  end  of  Waterton  Lake,  Glacier  NP, 
St.  Mary.  95001566 

Many  Glacier  Bam  and  Bunkhouse  (Glacier 
National  Park  MPS),  Glacier  Rt.  3  at 
Apikuni  Flat,  Glacier  NP,  St.  Mary, 
95001570 

Many  Glacier  Campground  Camptender's 
Cabin  (Glacier  National  Park  MPS),  Many 
Glacier,  Glacier  NP,  St.  Mary,  95001571 

Rising  Sun  Auto  Camp  (Glacier  National  Park 
MPS),  500  ft.  N  of  Going-to-the-Sun  Rd.  at 
St.  Mary  Lake,  Glacier  NP,  St.  Mary, 
95001574 


Roes  Creek  Campgroimd  Camptender's  Cabin 
(Glacier  National  Park  MPS),  N  of  Going- 
to-the-Sun  Rd.  at  St.  Mary  Lake,  Glacier 
NP,  St.  Mary,  95001575 

St  Mary  Utility  Area  Historic  District 
(Glacier  National  Park  MPS).  E  of  St  Maiy 
at  Divide  Cietfk,  Glacier  NP,  St  Mary, 
95001576 

Swanson  Boathouse  (Glacier  National  Park 
MPS),  E  shore  of  Two  Medicine  Lake, 
Glacier  NP,  East  Glacier,  95001577 

Swiftcurrent  Auto  Camp  Historic  District 
(Glacier  National  Park  MPS),  W  end  of 
Glacier  Rt  3,  Glacier  NP,  Many  Glacier, 
95001578 

Two  Medicine  Campgroimd  Camptender's 
Cabin  (Glacier  National  Park  MPS),  Two 
Medicine  Lake,  Glacier  NP,  East  Glacier, 
95001580 

New  York 

New  Yak  County 

Metropolitan  Life  Home  Office  Complex. 
Roughly  bounded  by  Madison  Ave.,  E. 
23rd  St.  Paik  Ave.  S.  and  E.  25th  St.  New 
York.  95001544 

Yates  County 

Crooked  Lake  Outlet  Historic  District  (Yates 
County  MPS),  Along  the  Keuka  Lake  Outlet 
Trail,  from  Penn  Yan  to  I^esden,  Penn 
Yan, 95001545 

North  DakoU 

Morton  County 

State  Training  School  Historic  District,  Heart 
R.,  W  bank.  0.5  mi.  S  of  W.  Main  St,  on 
W  edge  of  Mandan,  Mandan  vicinity. 
95001549 

Sunnyside  Farm  Bam,  Approximately  1.7  mi. 
W  of  Mandan,  0.5  mi.  S  of  W.  Main  St  on 
S  side  of  Dead  Heart  Slough,  Mandan 
vicinity,  95001550 

Texas 

Orange  County 

Woodmen  of  the  World  Lodge — Phoenix 
Camp  No.  32, 110  Border  St,  Orange. 
95001551 

Vermont 

Washington  County 

McLaughlin  Farm  (Agricultural  Resources  of 
Vermont  MPS).  Town  Hwy.  17  (Bragg  Hill 
Rd.),  Faystoii,  95001556 

Virginia 

Augusta  County 

Long  Glade  Farm,  VA  607,  S  of  jet  with  VA 
741,  Mount  Solon  vicinity,  95001560 

Halifax  County 

Brooklyn  Store  and  Post  Office,  VA  659  N 

side,  0.1  mi.  W  of  jet.  with  VA  820, 

Brooklyn,  95001557 
Brooklyn  Tobacco  Factory,  VA  650  N  side, 

0.25  mi.  E  of  jet  with  VA  820,  Brooklyn, 

95001559 

Lunenburg  County 

Victoria  High  School,  Jet  of  Eighth  St  and 
Lee  Ave.,  Victoria,  95001561 
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Salem  Independent  City 

Southwest  Virginia  Holiness  Association 
Camp  Meeting,  202  and  208  E.  Third  St, 
Salem  (Independent  City).  95001558 


Wiaconrin 

Winnebagp  County 

Doty  Island  Village  Site,  Address  Restricted, 

Neenah, 95001552 
(FR  Doc.  95-30893  Filed  12-19-95;  8:45pm] 
BILUNQ  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnveetigation  No.  731-TA-731  (FInaQ] 

Bicycles  From  China 

AGENCY:  International  Trade 

Commission. 

ACnON:  Institution  and  scheduling  of  a 

final  antidiunping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
731  (Final)  tmder  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injined  or  threatened  with 
material  injtuy.  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  from  China  of 
bicycles.'  provided  for  in  subheadings 


'  For  purposes  of  this  investigation,  bicycles  are 
defined  as  bicycles  of  all  types,  whether  assembled 
or  unassembled,  complete  or  incomplete,  finished 
or  unfinished,  including  industrial  bicycles, 
tandems,  recumbents,  and  folding  bicycles.  The 
term  "unassembled"  means  fully  or  partially 
unassembled  or  disassembled;  the  term 
"incomplete"  means  lacking  one  or  more  parts  or 
components  with  which  the  complete  bicycle  is 
intended  to  be  equipped;  and  the  term  "unfinished" 
means  wholly  or  partially  unpainted  or  lacking 
decals  or  other  essentially  aesthetic  material. 
Specifically,  this  investigation  is  intended  to  cover: 
(1)  Any  assembled  complete  bicycle,  whether 
finished  or  unfinished;  (2)  any  unassembled 
ccHnplete  bicycle,  if  shipped  in  a  single  shipment, 
regardless  of  how  it  is  packed  and  whether  it  is 
finished  or  unfinished:  and  (3]  any  incomplete 
bicycle,  defined  for  purposes  of  this  investigation 
as  a  frame  finished  or  unfinished,  whether  or  not 
assembled  together  with  a  fork,  and  imported  in  the 
same  shipment  with  any  two  of  the  following 
components,  whether  or  not  assembled  together 
with  the  frame  and/or  fork:  (a)  the  rear  wheel;  (b) 
the  front  wheel;  (c)  a  rear  derailleur;  (d)  a  front 
derailleur;  (e)  any  one  caliper  or  cantilever  brake; 
(f)  an  integrated  brake  lever  and  shifter,  or  separate 
brake  lever  and  click  stick  lever,  (g)  crankset;  (h) 
handlebars,  with  or  without  a  stem;  (i)  chain;  (j) 
pedals;  and  (k)  seat  (saddle),  with  or  without  seat 
post  and  seat  pin.  Incomplete  bicycles  may  be 
classified  for  tariff  purposes  under  any  of  the  above- 
mentioned  HTSUS  subheadings  covering  complete 
bicycles  or  under  HTS  subheadings  8714.91.20 
through  8714.99.80.  inclusive  (covering  various 
bicycle  parts).  The  scope  of  this  investigation  is  not 
intended  to  cover  bicycle  parts  except  to  the  extent 
that  they  are  attached  to  or  in  the  same  shipment 


8712.00.15,  8712.00.25.  8712.00.35. 
8712.00.44.  and  8712.00.48  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207.  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  November  9, 1995. 

FOR  FUFtTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3189),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Conunission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  bicycles  fiom 
China  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  April  5, 
1995,  by  Huffy  Bicycle  Co.,  Dayton,  OH; 
Murray  Ohio  Manufacturing  Co., 
Brentwood,  TN;  and  Roadmaster  Corp., 
Olney.  IL. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  not  later  than  21  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 


as  an  unassembled  complete  bicycle  or  an 
incomplete  bicycle,  as  defined  above. 


Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Ptirsuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  21 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  imder  the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  March  20,  1996, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.21  of 
the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  April  2, 1996. 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  March  25, 
1996.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deUberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  March  28, 1996,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  sections 
201.6(b)(2),  201.13(f),  and  207.23(b)  of 
the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  March  27, 1996.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.24  of  the 
Commission's  rules.  The  deadline  for 
fiUng  posthearing  briefs  is  April  8, 1996; 


ItKAAft 

IKvOOO 
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witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  peifon  who  has  not 
entered  an  appeatance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  infc^mation  pertinent  to 
the  subject  of  the  investigation  on  or 
before  April  8, 1996.  On  April  26, 1996, 
the  Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  <)pport\mity  to 
comment  Parties;  may  submit  final 
comments  on  this  information  on  or 
before  May  1, 1996.  but  such  final 
comments  must  4ot  contain  new  factual 
information,  or  comment  on  information 
disclosed  prior  tq  the  filing  of 
postheahng  briefi^.  and  must  otherwise 
comply  with  section  207.29  of  the 
Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  reqxiirements  of  sections  201.6. 
207.3.  and  207.7  bf  the  Commission's 
rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  dociiment  %ed  by  a  party  to  the 
investigation  muft  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  puUic  or  BPI  service  Ust), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  ser^tice. 

Authority:  This  ibvestigation  is  being 
conducted  under  authority  of  title  VH  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rulef. 

Issued:  December  13. 1995. 

By  order  of  the  dommiSsion. 
DoMia  R.  Koohnkn 
Secntmy. 

(FR  Doc.  95-30941  Filed  12-19-95;  8:45  am) 
SaOMQ  COM  7«io-oa-P 


Notice  of  Ciosum  of  Commission 
Offieos  Due  to  Furlough 

AGENCY:  International  Trade 
Commission. 

SUMMARY:  The  Commission  is  providing 
notice  to  the  public  that  its  offices  will 
be  closed  on  Friday,  December  22, 1995, 
because  agency  personnel  will  be  on 
furlough.  All  fili|igs  due  on  that  date 
will  be  due  on  TUesday,  December  26, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  R.  Koehnke,  Secretary,  U.S. 
International  Trade  Commission, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 


obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  December  15, 1995. 

By  order  of  the  Chaiimao: 
Doana  R.  Korimke, 
Secretary. 

(FR  Doc.  95-30942  Filed  12-19-95;  8:45  am] 
BtLUNO  CODE  70M-4t-P 

Notice  of  Closure  of  Commission 
Offices  Due  to  Furlough 

agency:  International  Trade 
Commission. 

SUMMARY:  The  Commission  is  providing 
notire  to  the  public  that  its  offices  will 
be  closed  on  Friday,  December  29, 1995, 
because  agency  personnel  will  be  on 
furlough.  All  filings  due  on  that  date 
will  be  due  on  Tuesday,  January  2, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  R.  Koehnke,  Secretary,  U.S. 
International  Trade  Commission, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  December  15, 1995.         v 

By  order  of  the  Chairman: 
Doima  R.  Koehnke, 
Secretary. 

[FR  Doc.  95-30943  Filed  12-19-95;  8:45  am) 
BIUMQ  COOC  702e-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  290  (Sub  No.  5)  (M-1)] 

Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Approval  of  rail  cost  adjustment 

factor  and  decision. 

SUMMARY:  The  Commission  has 
approved  a  first  quarter  1996  rail  cost 
adjustment  factor  (RCAF)  and  cost  index 
filed  by  the  Association  of  American 
Railroads.  The  first  quarter  RCAF 
(Unadjusted)  is  1.066.  The  first  quarter 
RCAF  (Adjusted)  is  0.782,  a  decrease  of 
2.6%  from  the  fourth  quarter  1995 
RCAF  (Adjusted).  Maximum  first 
quarter  1996  RCAF  rate  levels  may  not 
exceed  97.4%  of  maximum  foiuth 
quarter  1995  rate  levels. 
EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Hasek,  (202)  927-6239  or  H. 


Jeff  Warren,  (202)  927-6243.  TDD  for 
the  hearing  impaired:  (202)  927-5721. 
SUPPLEMBfTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call, 
or  pick,  up  in  person  bom:  DC  NEWS  & 
DATA.  INC.,  Room  2229,  Interstate 
Commerce  Commission  Building.  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423,  or  telephone 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

This  action  will  not  significantly 
afiect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  Decnnber  12, 1995. 

By  the  Commission,  Chairman  Morgan. 
Vice  Chairman  Owen,  and  Commissioner 
Simmons. 

Venwn  A.  WUliunt, 
Secretary. 

[FR  Doc.  95-30770  Filed  12-19-95;  8:45  amj 
BIUJNQ  CODE  TD3S-01-P 

[Finance  Dociwt  No.  32816] 

Hennepin  County  Regional  Railroad 
Authority— Exemptiorv— From  49  U.S.C. 
Sulititie  iV  > 

summary:  On  our  own  motion  the 
Interstate  Commerce  Commission 
exempts  the  Hennepin  County  Regional 
Railroad  Authority  from  the 
requirements  of  49  U.S.C.  Subtitle  FV  in 
coimection  with  its  acquisition  of  2.5 
miles  of  railroad  from  the  Chicago  and 
North  Western  Railway  Company. 
DATES:  This  exemption  will  be  effective 
January  19, 1996.  Petitions  to  stay  nvust 
be  filed  by  January  4, 1996.  Petitions  for 
reconsideration  must  be  filed  by  January 
16, 1996. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32816  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission,^  1201 
Constitution  Avenue.  N.W., 
Washington.  DC  20423;  and  (2) 


'  This  proceeding  is  embraced  in  Chicago  and 
North  Western  Transportation  Company 
Abandorunent  ahd  Discontinuance  of  Service 
Exemption  In  Hennepin  County,  MN,  Docket  No. 
AB-1  (Sub-No.  252X). 

'  Legislation  to  sunset  the  Commmission  on 
December  31, 1995,  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 


Petitioner's  representative:  Byron  D. 
Olsen,  4200  First  Bank  Place,  601 
Second  Avenue  South,  Minneapolis, 
MN  55402-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.} 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  piuchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue,  N.W.,  Room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359. 

Decided:  Decembers,  1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen  and  Conunissioner 
Simmons. 

Venum  A.  Williams, 
Secretary. 

[FR  Doc.  95-30939  Filed  12-19-95;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Reeponse, 
Compensation,  and  Liability  Act  and 
the  aean  Water  Act 

In  accordance  with  Department  of 
Justice  Policy,  28  C.F.R.  §  50.7,  38  Fed. 
Reg.  19029.  and  42  U.S.C.  §  9622(d), 
notice  is  hereby  given  that  on  November 
30. 1995,  a  proposed  amendment  to  a 
Consent  Decree  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Washington  in 
United  States  v.  Simpson  Tacoma  Kraft 
Co..  Qvil  Action  No.  C91-5260TC.  The 
proposed  amendment  to  the  Consent 
Deoee,  Amendment  No.  1.  setties 
claims  asserted  by  federal,  state,  and 
tribal  nattiral  resources  trustees  against 
the  Settling  Defendants  for  damages  to 
natural  resources  in  the  Commencement 
Bay  Environment.  The  trustees  for 
natvtral  resources  in  Commencement 
Bay  are  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
and  the  Department  of  the  Interior  (DOI) 
(the  federal  trustees);  the  State  of 
Washington;  the  Puyallup  Tribe  of 
Indians;  and  the  Muckleshoot  Indian 
Tribe.  The  Settling  Defendants  involved 
in  Amendment  No.  1  to  the  decree  are 
Simpson  Tacoma  Kraft  Company 
(Simpson)  and  Champion  International 
Corporation  (Champion).  The 
Washington  State  Department  of  Nattiral 
Resources  (DNR).  which  was  a  party  to 
the  original  consent  decree,  is  not 


involved  in  the  setUement  set  forth  in 
Amendment  No.  1  to  the  decree. 

Under  the  original  consent  decree, 
entered  by  the  Court  on  IDecember  13, 
1991,  the  natural  resoiuce  trustees  for 
the  Commencement  Bay  Nearshore/ 
Tideflats  Superfund  Site  (CB  N/T  Site) 
setUed  claims  for  natural  resource 
damages  in  the  St.  Paul  Waterway 
Problem  Area,  one  subpart  of  the  CB  N/ 
T  Site  against  Simpson,  Champion,  and 
DNR.  Amendment  No.  1  extends  the 
natural  resource  damages  settlement 
with  Simpson  and  Champion  to 
encompass  the  Commencement  Bay 
Environment,  which  consists  of  the  CB 
N/T  Site  plus  areas  of  Commencement 
Bay  between  the  Site  and  a  line  drawn 
firom  Point  Defiance  to  Dash  Point, 
points  at  either  side  of  the  mouth  of  the 
Bay. 

Under  the  Amendment  to  the  Consent 
Decree,  the  Settling  Defendants  will  pay 
for  most  of  the  costs  associated  with  a 
habitat  restoration  project  (the 
Restoration  Project)  in  the  Middle 
Waterway  in  the  CB  N/T  Site.  Simpson 
has  provided  a  3.3  acre  piece  of 
property  along  the  Middle  Waterway  for 
the  Restoration  Project,  and  will 
construct  the  Restoration  Project. 
Simpson  will  also  pay  all  but  $275,000 
of  the  costs  of  constructing,  monitoring, 
and  maintaining  the  Restoration  Project. 
In  addition,  Simpson  and  Champion 
will  reimburse  $75,000  of  the  Trustee 
assessment  costs  for  the  Site.  The  total 
value  of  the  settlement  under 
Amendment  No.  1  is  approximately  $1 
miUion. 

In  return  for  the  commitments  made 
by  Simpson  and  Champion  in  the 
Consent  Decree  Amendment,  the  United 
States,  the  State  of  Washington,  and  the 
Indian  Tribe  co-trustees  are  providing  a 
covenant  not  to  sue  the  companies  for 
damages  to  natural  resources  with 
respect  to  the  Commencement  Bay 
Environment.  Sp>ecifically,  the  Trustees 
are  providing  a  covenant  not  to  sue  for 
claims  imder  Sections  106  and  107  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  9606  and  9607; 
Section  311  of  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1321;  Chapters 
70.105d  and  90.48  of  the  Revised  Code 
of  Washington  (the  State  of 
Washington's  Model  Toxics  Control  Act 
and  the  state  water  pollution  control 
statute);  and  claims  under  any  other 
federal,  state,  tribal,  or  common  law  for 
damages  for  injury  to,  destruction  of,  or 
loss  of  natural  resources,  and  claims  for 
recovery  of  Past  Response  Costs, 
Oversight  Response  Costs,  and  Future 
Response  Costs  incurred  by  the  Natural 
Resource  Trustees  with  respect  to  the 
Commencement  Bay  Environment. 


The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  Statesv.  Simpson 
Tacoma  Kraft  Co..  D.J.  Ref.  No.  90-11- 
3-363. 

The  proposed  Amendment  No.  1  to 
the  Consent  Decree  and  exhibits  to  the 
amendment  may  be  examined  at  the 
following  locations:  the  Region  10 
Office  of  EPA,  7th  Floor  Records  Center. 
1200  Sixth  Avenue,  Seattle,  WA  98101; 
the  Tacoma  FhibUc  Library,  Main 
Branch,  1102  Tacoma  Avenue  South, 
Northwest  Room,  Tacoma,  WA  98402; 
and  Citizens  for  a  Healthy  Bay,  771 
Broadway,  Tacoma,  WA  98402.  The 
complete  Administrative  Record  for  the 
Ruston/North  Tacoma  Study  Area  may   . 
be  reviewed  at  the  EPA  Region  10  office 
in  Seattle  and  at  the  Main  Branch  of  the 
Tacoma  Public  Library. 

A  copy  of  Amendment  No.  1  and 
exhibits  (if  requested)  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Sti^et,  N.W.,  4tii 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  $6.75 
(without  exhibits)  or  $48.50  (with 
exhibits)  (25  cents  per  page 
reproduction  cost)  payable  to  the 
"Consent  Decree  Library." 
Bruce  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  95-30846  Filed  12-19-95;  8:45  am) 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Crash  Avoidance  Metrics 
Partnership 

Notice  is  hereby  given  that,  on  July  6. 
1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Crash  Avoidance 
Metrics  Partnership  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  partnership. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  reco\'ery  of  antitrust 
plaintiffs  to  actual  damages  under 
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specified  arcumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are:  General  Motors 
Corporation,  Detroit.  MI;  and  Ford 
Motor  Company,  IDoarbom.  MI.  The 
purpose  of  this  partnership  is  to  identify 
opportimities  for  joining  aspects  of  their 
independent  resear^  and  development 
efforts  in  procedures  for  measurement  of 
collision  warning/avoidance  system 
performance,  functions  and  operating 
characteristics.  The  objectives  are  to 
avoid  inefficient  du|)lication  effort  and 
expense  in  researchi'in  this  area, 
improve  general  scientific  knowledge, 
and  accelerate  the  development  of 
technologies  in  this  area  in  order  to 
maximize  the  benefits  and  effectivmess 
of  future  crash  avoidance  systems. 
Constuioe  K.  Robinson, 
Director  of  Operations^  Antitrvst  Division. 
IFR  Doc.  9&-30847  Fiisd  12-l»-eS;  8:45  ami 
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Notice  Pursuant  to  tho  National 
Cooparativa  Raaaveh  and  Production 
Act  of  1993— Natiotial  Storage  Industry 
Consortium 

Notice  is  hereby  given  that,  on  August 
4, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1JB93, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  National  Storage 
Industry  Consortiusi  ("NSIC)  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  ftled  for  the  purpose 
of  extending  the  A(jt's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

Specifically,  the  identities  of  the  new 
members  of  NSIC  ate:  Commonwealth 
Scientific  Corporation,  Alexandria,  VA; 
Headway  Technologies,  Milpitas,  CA; 
KLA  Instruments.  San  ]ose,  CA;  Optitek, 
Mountain  View,  CA;  Rochester 
Photonics,  Rochester,  NY;  Saint-Gobain/ 
Norton  Industrial  Qeramics  Corporation, 
Northboro,  MA;  St()rmedia.  Inc..  Santa 
Clara,  CA;  Veeco  Instnunents,  Inc., 
Plainview,  NY;  and  Western  Digital, 
Irvine,  CA.  | 

The  following  member  companies 
have  changed  their;  names:  SDL,  Inc. 
was  formerly  known  as  Spectra  Diode 
Corporation,  and  iWabank  Systems  was 
formerly  known  as  Virtual  Storage 
Systems. 

NSIC's  area  of  activity  remains  the 
sponsorship  of  research  in  the  area  of 
information  storagt  technology. 

On  June  12. 1991,  NSIC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  Th^  Department  of 


Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  13, 1991  (56  FR  38465). 

The  last  notification  was  filed  with 
the  Department  on  July  26, 1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  13, 1995  (60  FR  18858). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-30849  Filed  12-19-95;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum  Projsct  No.  94-06 

Notice  hereby  given  that,  on 
November  21, 1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301,  et  seq.  ("the  Act"),  the 
members  of  the  Petroleum 
Environment^  Research  Forum 
participating  in  Project  No.  94-06  have 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  parties  have 
become  members:  Unocal  Corporation, 
Brea,  CA;  and  Gas  Research  Iiustitute, 
Chicago,  IL. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activities  of  PERF  Project  No.  94-06. 

On  March  20, 1995,  PERF  Project  No. 
94-06  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  pubUshed  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  April  27, 
1995,  (60  FR  20750). 

Information  regarding  participation  in 
Project  No.  94-06  may  be  obtained  from 
Mr.  P.  W.  Becker,  Exxon  Research  & 
Engineering  Company,  Floriiam  Park, 
NJ. 

Constance  K.  Robinson, 
Director  Operations,  Antitrust  Division. 
IFR  Doc.  95-30850  Filed  12-19-95;  8:45  am] 
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[ProlMrt  No.  9»-O0] 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum 

Notice  is  hereby  given  that,  on  August 
4, 1995,  pursuant  to  Section  6(a)  of  the 


National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  participants 
in  Petroleum  Environmental  Research 
Forum  (PERF)  Project  No.  93-09,  BTEX 
Removal  From  Contaminated  Water 
Using  Tailored  Zeolites,  have  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are:  Amoco  Oil  Company, 
Naperville,  IL;  Mobil  R&D  Corporation, 
Paulsboro,  NJ;  Union  Oil  Company  of 
California.  Brea,  CA;  Elf  Aquitaine, 
Paris,  La  Pefeure,  FRANCE;  and  Texaco, 
Inc.,  EPTD,  Bellaire,  TX.  The  nature  and 
objectives  of  this  ventiu^  are  to  establish 
a  joint  effort  to  identify  and  describe 
appropriate  methods  for  benzene, 
toluene,  ethylbenzene  and  xylene 
("BTEX")  removal  bom  contaminated 
water  using  tailored  zeolites. 

Participation  in  this  project  will 
remain  open  until  termination  of  the 
Agreement  for  Project  No.  93-09,  and 
the  participants  intend  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership  of  tliis  project. 
Information  regarding  participation  in 
this  project  may  be  obtained  &t>m  Union 
Oil  Company  of  California,  376  S. 
Valencia  Avenue,  Brea,  California 
92621,  Attention  Dr.  M.H.  Ghandehari.  . 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  95-30851  Filed  12-19-95;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petrotechnlcal  Open 
Software  Corporation 

Notice  is  hereby  given  that,  on 
November  2, 1995,  piu^uant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301,  et  seq.  ("the  Act"), 
Petrotechnical  Open  Software 
Corporation  ("POSC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiff  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  additional 
parties  have  become  new,  non- voting 


members  of  POSC:  Energy  and  Minerals, 
Victoria  Fitzroy,  Victoria,  AUSTRALIA; 
Beijing  Research  Institute  of  Petroleiun, 
Beijing,  PEOPLES  REPUBUC  OF 
CHINA;  and  Matra  Datavision,  Les  Ulis 
Cedex,  FRANCE. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC. 

On  January  14, 1991,  POSC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  7, 1991,  (56  FR  5021). 

The  last  notification  was  filed  with 
the  Department  on  July  17, 1995.  A 
notice  was  pubUshed  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  28, 1995  (60  FR 
58643). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  93-30848  Filed  12-19-95;  8:45  am] 
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DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 

Correction 

AGENCY:  Employment  Standards 
Administration,  Labor. 
SUMMARY:  In  notice  document  95-29334 
beginning  on  page  61712  in  the  issue  of 
Friday,  December  1, 1995,  make  the 
following  correction. 

On  page  61713,  right  hand  column, 
the  0MB  clearance  nimiber  for  forms 
WH-2,  WH-205.  WH-226-MIS,  and 
WH-226A-MIS  is  listed  as  1215-0158. 
This  Should  be  changed  to  1215-0005. 

Dated:  December  14, 1995. 
Margaret  J.  Shanill, 

Chief,  Branch  of  Management,  Review  and 

Analysis,  Division  of  FinaiKiaJ  Management, 

Office  of  Management,  Administration  and 

Planrung  Employment  Standards 

Administration. 

IFR  Doc.  95-30946  Filed  12-19-95;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Community  Development  Revoh/ing 
Loan  Program  for  Credit  Unions 

AGENCY:  National  Credit  Union 

Administration. 

action:  Notice  of  application  period. 

SUMMARY:  The  National  Credit  Union 
Administration  (NCUA)  will  accept 
applications  for  participation  in  the 
Community  Development  Revolving 


Loan  Program  for  Credit  Unions 
throughout  calendar  year  1996,  subject 
to  availability  of  funds.  Application 
procedures  for  qualified  low-income 
credit  imions  are  set  forth  in  Part  705, 
NCUA  Rules  and  Regulations. 
ADDRESSES:  Applications  for 
participation  may  be  obtained  from  and 
should  be  submitted  to:  NCUA,  Office  of 
Commimity  Development  Credit 
Unions,  1775  Duke  Street,  Alexandria, 
VA  22314-3428. 

DATES:  Applications  may  be  submitted 
throughout  calendar  year  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Community  Development 
Credit  Unions  at  the  above  address  or 
telephone  (703)  518-6610. 
SUPPLEMENTARY  INFORMATION:  Part  705  of 
the  NCUA  Rules  and  Regulations 
implements  the  Commimity 
Development  Revolving  Loan  Program 
for  Credit  Unions.  The  purpose  of  the 
Program  is  to  assist  officially  designated 
"low-income"  credit  imions  in 
providing  basic  financial  services  to 
residents  in  their  communities  which 
result  in  increased  income,  ownership 
and  employment.  The  Program  makes 
available  low  interest  loans  and  deposits 
in  amounts  up  to  $300,000  to  qualified 
participating  "low-income"  credit 
unions.  Program  participation  is  limited 
to  existing  credit  unions  with  an  official 
"low-income"  designation. 

This  notice  is  published  pursuant  to 
Part  705.9  of  the  NCUA  Rules  and 
Regulations  which  states  that  NCUA 
will  provide  notice  in  the  Federal 
Register  when  funds  in  the  program  are 
available. 

By  the  National  Credit  Union 
Administration  Board  on  December  14, 1995. 

Bedcjr  Baker, 

Secretary,  NCUA  Board. 

[FR  Doc.  95-30937  Filed  12-19-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  Part  110] 

In  ttie  Matter  of  Holders  of  Specific 
Licenses  Authorizing  Exports  of 
Utilization  Facilities  and  Source  or 
Special  Nuclear  Materials  to  Euratom; 
Order  Suspending  Licenses 

Effective  January  1, 1996. 

I 

The  licensees  that  are  subject  to  this 
order  hold  specific  licenses  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  pursuant  to 
Sections  53,  54a,  57,  64.  82, 103, 104  of 


the  Atomic  Energy  Act  of  1954,  as 
amended  (AEA)  and  10  CFR  part  110. 
These  specific  licenses  authorize 
exports  to  EURATOM  of  utilization 
facilities,  special  nuclear  materials,  and 
source  materials  for  nuclear  and  uses 
under  the  terms  of  an  Agreement  for 
Cooperation  between  the  U.S.  and 
EURA-TOM. 

n  . 

The  current  U.S.-EURATOM 
Agreement  for  Cooperation  will  expire 
on  December  31, 1995.  A  new 
Agreement  has  been  approved  by 
authorities  on  both  sides,  but  must  sit 
before  Congress  for  review  for  up  to  90 
days  of  continuous  legislative  session. 
Under  Section  123  of  the  AEA,  Uie  NRC 
is  prohibited  from  authorizing  any 
exports  to  a  foreign  nation  pursuant  to 
Section  53,  54a,  57,  64,  82, 103  or  104 
of  the  AEA  in  the  absence  of  an 
Agreement  for  Cooperation  between  the 
U.S.  and  the  foreign  nation. 

ni 

Accordingly,  pursuant  to  Sections 
123, 161b,  161i.  183,  and  186  of  the 
AEA,  and  10  CFR  110.50(a)(1)  and  (2) 
and  110.52,  from  January  1, 1996  until 
such  time  that  a  new  U.S.-EURATOM 
agreement  comes  into  force,^  NRC 
specific  license  authorization  for 
nuclear  exports  to  EURATOM  under 
Sections  53,  54a.  57.  64.  82. 103, 104  of 
the  AEA  is  suspended.^  This  suspension 
order  expires  by  operation  of  law  when 
a  new  Agreement  for  Cooperation 
between  the  U.S.  and  EURATOM  comes  . 
into  force  and  necessary  assurances 
form  EURATOM  are  received. 

Dated:  at  Rockville,  Maryland  this  14th  day 
of  December.  1995. 

For  the  Nuclear  Regulatory  Commission. 
Carlton  R.  Stoiber, 

Director,  Office  of  International  Programs. 
(FR  Doc.  95-30889  Filed  12-19-95;  8:45  am) 
BIUINQ  COOE  7580-01-M 


>  The  EURATOM  Member  States  are:  Austria. 
Belgium,  Denmark.  Finland,  France,  Germany, 
Greece.  Ireland.  Italy,  Luxembourg.  Netherlands. 
Portugal,  Spain,  Sweden,  and  the  United  Kingdom. 
Licensees  holding  free-standing  licenses  to  Finland, 
Spain,  or  Sweden  may  continue  direct  exports  to 
these  countries  because  they  had  concluded 
bilateral  Agreements  with  the  U.S.  before  joining 
EURATOM.  Such  Agreements  will  remain  valid 
until  a  new  U.S.-EURATOM  Agreement  comes  into 
force. 

>In  accordance  with  10  CFR  110.S2(c),  the 
Commission  Hnds  that  licensees  need  net  be 
afforded  an  opportunity  to  reply  and  be  heard  since 
this  action  is  required  by  operation  of  law  and  the 
common  defense  and  security. 
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AppUcatioiu  and  Amendiiients  to 
Fadlity  Operatiiig  Ucanses  Invohring 
No  Significaat  Haxards  Conaidgrations 

I.  BackgnHud 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  stafi)  is 
publishing  this  regi^ar  biweekly  notice. 
Public  Law  97-415  fevised  section  189 
of  the  Atomic  Enei^  Act  of  1954,  ss 
smended  (the  Act),%  require  the 
Ctnnmissian  to  publish  notice  of  any 
amendments  issued,  ouroposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  Thi4  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  sigaifidmt  hazards 
consideration,  notwithstanding  the 
pendency  befcHV  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November 
27, 1995.  through  December  8, 1995. 
The  last  bi%veekly  notice  was  published 
on  December  6. 1996  (60  FR  62485). 

Notice  Of  Consideration  Of  lasuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Propeeed  Mo  Significant 
Haxaids  Consideralion  Determinatioa, 
And  Opportunity  Fbr  A  Hearing 

The  Commission  has  made  a 
proposed  determinStion  that  the 
following  amendment  requests  involve 
no  significant  hazaids  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  ipeans  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibiht^  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  fvoposed 
determination.  Any  comments  received 
within  30  days  aitef  the  date  of 
publication  of  this  aotice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendm^t  until  the 
expiration  of  the  SO-day  notice  period. 
However,  should  dromistances  change 
during  the  notice  period  such  that 


failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubfic 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  fbr  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Doounent  Room,  the 
Gefanan  Building,  2120  L  Street,  NW., 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  January  19, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
afi'ected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Lic^ising  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiiacted  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  CacUHs:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervme  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  confernice  scheduled  in  the  ■ 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention    . 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  woiUd  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determinati<m  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazaids  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  at  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Dodceting  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  I*ubiic 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  1-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regiilatory  Commission.  Washington. 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 


Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  1X3,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Arizona  PuUic  Service  Company,  et  al.. 
Docket  Nes.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendments  request: 
November  7, 1995 

Description  of  amendments  request: 
The  proposed  amendment  would  adopt 
the  improved  Standard  Technical 
Specifications  (NUREG-1432)  format 
and  content  of  Section  5.0,  "Design 
Featiues,"  as  modified  by  approved 
changes  to  the  improved  Standard 
Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Proposed  amendment  does  not  change 
the  Design  Features,  only  relocates  the 
information  to  other  documents.  This  is 
consistent  with  the  NRC  Policy  Statement 
and  NUREG-1432.  Therefore,  relocating 
existing  infonnation,  eliminating  information 
which  duplicates  information  found  in  other 
licensee  documents,  and  making 
administrative  improvements  provide 
Technical  Specifications  which  are  easier  to 
use.  Because  information  is  relocated  to 
established  programs  where  changes  to  those 
programs  are  controlled  by  regulatory 
requirements,  there  is  no  reduction  in 
commitment  and  adequate  control  is  still 
maintained.  Likewise,  the  elimination  of 
infonnation  which  duplicates  infonnation  in 
other  licensee  documents,  enhances  the 
useability  of  the  Technical  Specifications 
without  reducing  commitments.  The 
administrative  improvements  being  proposed 
neither  add  nor  delete  requirements,  but 
merely  clarify  and  improve  the 
understanding  and  readability  of  the 
Technical  Specifications.  Since  the 
requirements  remain  the  same,  these  changes 
only  affect  the  method  of  presentation  and 
are  considered  administrative,  and  as  such, 
would  not  affect  possible  initiating  events  for 
accidents  previously  evaluated  or  any  system 
functional  requirement. 

Therefore,  Uie  proposed  changes  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
p>os8ibili^  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  relocation  of  existing  requirements, 
the  elimination  of  requirements  which 


duplicate  existing  infonnation,  and  making 
administrative  improvements  are  all  changes 
that  are  administrative  in  nature.  The 
proposed  changes  will  not  affect  any  plant 
system  or  structure,  nor  will  they  affect  any 
system  functional  or  operability 
requirements.  Consequently,  no  new  tailure 
modes  are  introduced  as  a  result  of  the 
proposed  changes.  The  proposed  changes  are 
consistent  with  the  improved  Standard 
Technical  Specifications,  for  the  most  part,  as 
plant  specific  information  is  included  in  this 
section.  Therefore,  the  proposed  change 
would  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated. 

3,  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Tlie  proposed  changes  are  administrative 
in  nature  in  that  no  changeis]  to  the  design 
features  of  the  facility  are  being  made.  The 
Design  Features  Section  is  being  refonnatted 
to  be  consistent,  for  the  most  part,  with 
NUREG-1432.  "Standard  Technical 
Specifications,  Combustion  Engineering 
Plants,"  Revision  1.  The  proposed  changes 
do  not  affect  the  UFSAR  design  bases, 
accident  assumptions,  or  Technical 
Specification  Bases.  In  addition,  the 
proposed  changes  do  not  affect  release  limits, 
monitoring  equipment,  or  practices. 
Consequently,  the  proposed  changes  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  86072-3999 

NRC  Project  Director:  WilUam  H. 
Bateman 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  October 
20, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Electrical  Power  Systems 
Surveillance  Intervals  from  18  months 
to  once  per  refueling  (i.e.,  nominal  24 
months). 

fiosjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
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below.  The  no  lignificant  hazards 
consideration  analysis  has  been  divided 
into  three  partsi  AC  Sources  Operating, 
DC  Sources  Operating,  and  On-Site 
Power  distribution: 

I»  accordance  vith  10CFR50.92,  CYAPCO 
has  rsviewed  the  proposed  changes  and 
concluded  that  tl|ey  do  not  involve  an  SlKl 
The  basis  for  thisicondusion  is  that  the  three 
criteria  of  10CFR$0.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not:  I 

AC  Sources  Operating 

1.  Involve  a  sigaificant  increase  in  the 
probability  or  ccntaequences  of  an  accident 
previously  evaluated. 

The  im>posed  (jiange  will  increase  the 
interval  between  I  siirveillance  that  is 
performed  during  plant  shutdown  from  once 
per  18  months  to  a  maximum  of  once  per  30 
months  (i.e.,  24  months  nominal  +  25%  as 
allowed  by  Specification  4.0.2).  The 
proposed  change  to  Surveillance 
Requirviient  4.8.1.1.2.f  does  not  alter  the 
intent  or  the  method  by  which  the 
surveillance  is  cotoducted.  In  addition,  the 
acceptance  criterilDn  tor  die  surveillance  is 
unchanged.  As  siach,  the  prop>osed  change 
%iriU  not  degrade  tiie  ability  of  the  EDG 
(emeigency  diesel  generator]  to  perform  its 
intmded  fimctioo. 

A  review  of  the  past  surveillances,  and 
preventive  maintenance  of  the  diesel 
generators  indicatss  that  the  appropriate 
acceptance  criterion  was  met  in  each  case. 
Additional  assurance  of  the  diesel  generator's 
operability  is  provided  by  Surveillance 
Requirement  4.8.1.1. 2.a.4  and  the 
performance  of  other  on-line  testing  as 
described  above.  As  such,  the  proposed 
changes  do  not  adversely  affect  the 
probability  of  an  accident  previously 
analyzed. 

2.  Create  the  poMibility  of  a  new  or 
different  kind  of  a|:cident  than  any  accident 
previously  evaluated. 

The  proposed  change  regarding  the  testing 
frequency  of  the  diesel  generators  [i.e.,  frran 
once  per  18  months  to  a  maximum  of  once 
per  30  months  (i.ei,  24  months  ■*■  25  percent 
as  allowed  by  Specification  4.0.2)]Voe$  not 
afiisct  the  operatioti  or  response  of  any  plant 
equipment,  including  the  diesel  generators, 
or  introduce  any  new  failure  mechanism.  The 
proposed  change  4oes  not  affect  the  test 
acceptance  criteria  of  the  EDGs.  The  plant 
equipment  will  respond  per  design  and 
analyses,  and  there  will  not  be  a  malfunction 
of  a  new  or  diffemt  type  introduced  by  the 
testing  frequency  revision  to  the  EDG 
surveillance  requirements.  As  such,  the 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Bases  Section  of  Technical 
Specification  Section  3/4.8,  "Electrical  Power 
Systems,"  states  t|at  the  operability  of  the 
AC  and  DC  power  systems  and  associated 
distribution  systems  ensxire  that  sufficient 
power  will  be  available  to  supply  the  safiety- 


related  equipment 


shutdown  and  miiigBtion  and  control  of 


required  for  safe 


accident  conditions.  Bases  Section  3/4.8  also 
states  that  the  surveillance  requirements  for 
determining  the  operability  of  the  EDGs  are 
in  accordance  with  the  recommendations  of 
Regulatory  Guide  1.108,  Revision  1.  The 
revision  of  surveillance  requirements  will 
contiaue  to  verify  that  the  EDGs  are  operable. 
Operable  EDGs  ensure  that  the  assumptions 
in  the  Bases  of  the  Technical  Specific^ons 
are  not  affected  and  ensure  that  the  margin 
of  safety  is  not  reduced  Therefore,  the 
assumptions  in  the  Bases  of  the  Technical 
Specifications  are  not  affected  and  the 
change  does  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

DC  Sources  Operating 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previoiuly  evaluated. 

CYAPOO  is  prt)po8ing  to  modify  the 
frequency  of  Surveillance  Requirements 
4.8.2.1.C,  d,  and  f  of  the  Haddam  Neck  Plant 
Technical  Specifications  from  at  least  once 
per  18  months  to  at  least  once  each  re&ieling 
interval.  These  surveillance  requirements 
verify  the  operability  of  components  of  the 
Class  IE  DC  power  system.  CYAPCO  is  also 
proposing  to  delete  the  term  "during 
shutdown"  contained  in  Surveillance 
Requirements  4.8.2.1.d,  4.8.2.1.e,  and 
4.8.2.1.f. 

Additional  assurance  of  the  operability  of 
the  Class  IE  DC  power  system  is  provided  by 
Surveillance  Requirements  4.8.2.1.a,  b,  and  e. 

The  proposed  changes  do  not  alter  the 
intent  or  method  by  which  the  surveillances 
are  conducted,  do  not  involve  any  physical 
changes  to  the  plant,  do  not  alter  the  way  any 
structure,  system,  or  component  functions, 
and  do  not  modify  the  maimer  in  which  the 
plant  is  operated.  As  such,  the  proposed 
changes  in  the  frequency  of  Surveillance 
Requirements  4.8.2.1.C,  d.  and  f  will  not 
degrade  the  ability  of  the  Class  IE  DC  power 
system  to  perform  its  intended  safety 
function.  Also,  the  Class  IE  DC  power  system 
is  designed  to  perform  its  intended  safefy 
function  even  in  the  event  of  a  single  failiue. 

Equipment  performance  over  the  last  four 
operating  cycles  was  evaluated  to  determine 
the  impact  of  extending  the  frequency  of 
Surveillance  Requirements  4.8.2.1.C,  d  and  f. 
cThis  evaluation  included  a  review  of 
surveillance  results,  preventive  maintenance 
associated  with  normal  surveillance 
activities,  and  corrective  maintenance 
records.  It  concluded  that  the  Class  IE  DC 
power  system  is  highly  reliable,  and  that 
there  is  no  indication  that  the  proposed 
extension  could  cause  deterioration  in  the  . 
condition  or  performance  of  any  of  the 
subject  Class  IE  DC  power  system 
components. 

The  deletion  of  the  phrase  "during 
shutdown"  in  Surveillance  Requirement 
4.8.2.1.d,  e,  and  f  is  acceptable.  The  terms 
"Cold  Shutdown"  and  "Hot  Shutdown"  are 
defined  in  the  Haddam  Neck  Plant  Technical 
Specifications  as  operating  modes  or 
conditions.  The  proposed  deletion  of  the 
term  "during  shutdown"  is  intended  to 
prevent  possible  misinterpretations  and  is 
consistent  with  the  recommendations  of  GL 
91-04. 

Based  on  the  above,  the  proposed  changes 
to  Surveillance  Requirements  4.8.2.1.C,  d,  e. 


and  f  of  the  Haddam  Neck  Plant  Technical 
Specifications  do  not  involve  a  significant 
increase  in  the  probabilify  or  consequences 
of  an  accident  previously  analyzed. 

2.  Create  the  possibilify  of  a  new  or 
different  kind  of  accident  than  any  accident 
previously  evaluated. 

CYAPCO  is  proposing  to  modify  the 
frequency  of  Surveillance  Requirements 
4.8.2.1.C,  d,  and  f  of  the  Haddam  Neck  Plant 
Technical  Specifications  from  at  least  once 
per  18  montiis  to  at  least  once  each  refueling 
interval.  CYAPCO  is  also  proposing  to  delete 
the  term  "during  shutdown"  contained  in 
Surveillance  Requirements  4.8.2.1.d, 
4.8.2.1.e,  and  4.8.2.1.f  These  surveillance 
requirements  verify  the  operability  of 
components  of  the  Class  IE  DC  power 
system. 

The  proposed  changes  do  not  alter  the 
intent  or  method  by  which  the  surveillances 
are  conducted,  do  not  involve  any  physical 
changes  to  the  plant,  do  not  alter  the  way  any 
structure,  system,  or  component  functions, 
and  do  not  modify  the  maimer  in  which  the 
plant  is  operated.  As  such,  the  proposed 
changes  to  Surveillance  Requirements 
4.8.2.I.C.  d.  e,  and  f  will  not  introduce  a  new 
failure  mode. 

Based  on  the  above,  the  proposed  changes 
to  Surveillance  Riequirements  4.8.2.1.C,  d,  e, 
and  f  of  the  Haddam  Neck  Plant  Technical 
Specifications  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safefy. 

CYAPCO  is  proposing  to  modify  the 
frequency  of  Surveillance  Requirements 
4.8.2.1.C,  d,  and  f  of  the  Haddam  Neck  Plant 
Technical  Specifications  from  at  least  once 
per  18  months  to  at  least  once  each  refueling 
interval.  CYAPCO  is  also  proposing  to  delete 
the  term  "during  shutdown"  contained  in 
Surveillance  Requirements  4.8.2.1.d, 
4.8.2.1.e,  and  4.8.2.1.f  These  surveillance 
requirements  verify  the  operability  of 
components  of  the  Class  IE  DC  power 
system. 

Equipment  performance  over  the  last  four 
operating  cycles  was  evaluated  to  determine 
the  impact  of  extending  the  frequency  of 
Surveillance  Requirements  4.8.2. l.c,  d  and  f. 
This  evaluation  included  a  review  of 
surveillance  results,  preventive  maintenance 
associated  with  normal  surveillance 
activities,  and  corrective  maintenance 
recOTds.  It  concluded  that  the  Qass  IE  DC 
power  system  is  highly  reliable,  and  that 
there  is  no  indication  that  the  proposed 
extension  could  cause  deterioration  in  the 
condition  or  performance  of  any  of  the 
subject  Class  lE  DC  power  system 
components. 

Additional  assurance  of  the  operabilify  of 
the  Qass  IE  DC  power  system  is  provided  by 
Surveillance  Requirements  4.8.2.1. a,  b,  and  e. 

Since  decreasing  the  surveillance 
frequency  does  not  involve  a  significant 
increase  in  the  consequences  of  a  design 
basis  accident  previously  analyzed,  the 
proposed  changes  to  Surveillance 
Requirements  4. 8.2. l.c,  d,  e,  and  f  of  the 
Haddam  Neck  Plant  Technical  Specifications 
do  not  involve  a  significant  reduction  in  the 
margin  of  safiafy. 


On-Site  Power  Distribution 

1.  Involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  Surveillance 
Requirement  4.8.3.1.2  will  increase  the 
surveillance  interval  from  once  each 
refueling  outage  (once  per  18  months)  to  a 
maximum  of  once  per  30  months  (i.e.,  24 
months  nominal  +  25%  as  allowed  by 
Specification  4.O.2.).  The  proposed  change  to 
Surveillance  Requirement  4.8.3.1.2  does  not 
alter  the  intent  or  the  method  by  which  the 
surveillance  is  conducted.  In  addition,  the 
acceptance  criterion  for  the  siuveillance  is 
unchanged.  As  such,  the  proposed  changes 
will  not  degrade  the  ability  of  the  MCC-5 
ABT  scheme  to  perform  its  intended 
function. 

The  successful  past  surveillance  results, 
and  the  simpler  re-design  of  the  MCC-5  ABT 
provide  assurance  of  system  operability  up  to 
a  maximum  of  30  months.  As  such,  the 
proposed  changes  do  not  adveraely  affect  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
intent  or  method  by  which  the  surveillance 
is  conducted,  does  not  involve  any  physical 
changes  to  the  plant,  does  not  alter  the  way 
any  structure,  system,  or  component 
functions,  and  does  not  modify  the  manner 
in  which  the  plant  is  operated.  As  such,  the 
proposed  change  to  Surveillance 
Requirement  4.8.3.1.2  will  not  introduce  a 
new  failure  mode. 

Based  on  the  above,  the  proposed  change 
to  Surveillance  Requirement  4.8.3.1.3  of  the 
Haddam  Neck  Plant  Technical  Specifications 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  Surveillance 
Requirement  4.8.3.1.2  extends  the  frequency 
for  verifying  the  operability  of  the  MCC-5 
ABT  scheme  from  at  least  once  per  18 
months  to  at  least  once  per  refoeling  interval 
(i.e.,  24  months  nominal  +  25%  as  allowed 
by  Specification  4.0.2). 

The  proposed  change  does  not  alter  the 
intent  or  method  by  which  the  surveillance 
is  conducted,  does  not  involve  any  physical 
changes  to  the  plant,  does  not  alter  the  way 
any  structure,  system,  or  component 
functions,  and  does  not  modify  the  manner 
in  which  the  plant  is  operated.  As  such,  the 
proposed  change  in  the  frequency  of 
Surveillance  Requirement  4.8.3.1.2  will  not 
degrade  the  ability  of  the  MOC-5  ABT  to 
perform  its  safety  function  and  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street.  Middletown.  CT  06457. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  October 
27, 1995 

Description  of  amendment  request: 
The  proposed  amendment  will  revise 
Technical  Specification  (TS)  Section 
3.6.3,  "Containment  Isolation  Valves." 
These  changes  will  clarify  the  action 
statement  for  when  a  penetration  has 
only  one  containment  isolation  valve 
(CIV)  and  that  valve  is  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

...The  proposed  change  does  not  involve  an 
SHC  because  the  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  containment  isolation  system  is  an 
engineered  safety  feature  that  functions  to 
allow  normal  or  emergency  passage  of  fluids 
through  the  containment  boundary,  while 
preserving  the  ability  of  the  boundary  to 
prevent  or  limit  the  escape  of  fission 
products  that  may  result  from  postulated 
accidents. 

All  fluid  system  pipelines  that  penetrate 
the  contaimnent  are  provided  with  one  or 
more  valves  that  can  be  closed  remotely, 
either  electrically  or  pneumatically,  or  are 
locked  manual  valves.  Most  of  the  piping 
penetrations  connect  to  equipment  inside  the 
reactor  containment.  Thus,  they  are  not  open 
to  the  reactor  contaimnent  atmosphere  and 
will  not  pass  radioactive  contamination  to 
the  CIV  unless  the  pipe  is  ruptured  inside 
containment  during  an  accident. 

Lines  that  penetrate  the  reactor 
containment  and  are  not  in  service  during 
operation  are  isolated  with  one  or  more 
locked  closed  CIVs.  Lines  that  are  in  service 
and  that  pass  fluids  during  operation  are 
provided  with  one  or  more  motor-ojjerated 
valves,  positive  closure  trip  valves,  or  check- 
valves. 

The  lack  of  guidance  contained  in 
Technical  Specification  Section  3.6.3  for  a 
penetration  that  has  only  one  QV  in  it,  does 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated.  This 
design,  and  the  consequences  that  could 
result  from  this  configuration  have  been 
evaluated  previously  and  found  acceptable. 
The  proposed  modification  simply  provides 


guidance  to  the  operators  should  a 
f)enetration  with  only  one  CIV  becomes 
inoperable.  This  proposed  technical 
sp)ecificaUon  will,  as  do  other  technical 
specification  action  statements,  provide  a 
reasonable  time  to  correct  the  situation  before 
a  required  shutdown  must  commence.  In 
addition,  this  proposed  Action  Statement 
was  developed  to  be  consistent  with 
Technical  Specification  Section  3.0.3.     - 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  modification  provides 
guidance  to  the  of>erators  should  a 
penetration  which  has  only  one  CIV  be 
inoperable.  This  design  has  been  previously 
evaluated  and  found  to  be  acceptable  from 
both  a  deterministic  and  probabilistic 
standpoint.  The  proposed  modification  will 
provide  the  operators  specific  guidance  to 
restore  the  penetration  to  an  operable  state  or 
to  isolate  it.  With  this  guidance,  they  can 
avert  the  risk  associated  with  a  plant 
shutdown,  which  would  be  mandated 
without  this  guidance.  Should  a  CIV  be 
inoperable  and  not  capable  of  being  restored, 
the  proposed  technical  specification  provides 
additional  options.  However,  a  probabilistic 
risk  assessment  review  has  determined  that 
these  additional  options  are  not  risk 
significant  Finally,  the  containment  isolation 
system  cannot  be  an  accident  initiator,  rather 
it  is  designed  to  respond  to  accidents.  The 
inability  of  the  CIVs  to  operate  cannot  create 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  modification  provides  the 
requirement  to  the  operators  should  a 
penetration  which  has  only  one  CIV  be 
inoperable.  The  effects  of  this  design  have 
been  previously  evaluated  and  found  to  be 
acceptable  from  both  a  deterministic  and 
probabilistic  standpoint. 

The  current  Haddam  Neck  Plant 
containment  isolation  system  has  been 
previously  reviewed  by  the  NRC.  CYAPCO  is 
not  making  any  changes  to  the  containment 
isolation  system.  CYAPCO  is  however, 
providing  guidance  in  the  technical 
specifications  should  a  penetration  which 
has  only  one  QV  be  inoperable.  This 
guidance  will  allow  CYAPCO  to  correct  the 
event  associated  with  the  penetration  with  an 
NRC  approved  alternative,  in  a  set  time.  This 
provision  is  safe  especially  when  compared 
to  the  alternative  which  is  a  plant  shutdown 
under  Technical  Specification  Section  3.0.3. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  CT  06457. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 
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NRC  Project  pitector:  Phillip  F. 
McKee 

Duke  Pow«r  Colnpaiiy,  et  aL,  Dockat 
No*.  SO-413  Ui4  50-414,  Catawba 
Nuclear  Statioq,  Units  1  and  2.  York 
Coonty,  Soath  Carolina 

Date  of  amerHiinent  request:  August 
17, 1995 

Description  df  amendment  request: 
The  Commissioii  issued  Amendmrait 
Nos.  128  and  122  to  the  Facility 
Operating  Licenses  for  Catawba  Units  1 
and  2  on  February  17,  1995,  which 
revised  Technioal  Specification  (TS) 
Table  2.2-1  andTS  Surveillance 
Requirement  (Sd)  4.2.5  to  allow  a 
change  in  the  method  for  measiuing 
reactor  coolant  system  (RCS)  flowrate 
from  the  calorinetric  heat  balance 
method  to  a  method  based  on  a  one-time 
calibration  of  thp  RCS  cold  leg  elbow 
differential  presaure  taps.  In  its 
applicaticMa  subinitted  on  January  10, 
1994,  for  the  above  listed  amendments, 
Duke  Power  (th#  licensee)  neglected  to 
modify  SR  4.2.5^2  to  delete  tlut  portion 
of  the  SR  that  specifies  that  the 
measurement  iivtnmientation  shall  be 
calibrated  within  7  days  prior  to  the 
performance  of  the  flowrate 
measurement.  Hie  licensee  states  that 
the  requirement  to  calibrate  the 
measurement  instrumentation  within  7 
days  prior  to  the  performance  of  the 
flowrate  measurement  is  impractical 
baaed  on  utilization  of  the  cold  leg 
elbow  pressure  tap  method  of  RCS 
flowrate  measurement.  Accordingly,  the 
licensee  propo8#s  to  modify  SR  4.2.5.2 
to  reflect  the  deletion  of  the  subject 
requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  vfhich  is  presented 
below: 


lajne 


Criterion  1 

The  requested  ajnendments  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evalualsd.  This  change  is 
considered  administrative  in  nature  and 
should  have  been  requested  in  Duke  Power 
Company's  January  10, 1994  application,  as 
•mended.  The  instrumentation  which  was 
subject  to  the  remi^^ment  is  no  longer 
utillnd  in  the  fulfillment  of  the  TS  required 
RCS  flowrate  determination.  The  proposed 
changes  will  not  rtsult  in  any  impact  upon 
accident  probabilities,  since  the  RCS  flowrate 
measurement  insttumentation  is  not  accident 
initiating  equipmoit  Likewise,  they  will  not 
result  in  any  impapt  upon  accident 
consequences,  since  no  change  to  any 
method  or  frequency  of  calibration  of  the 
RCS  flowrate  transmitters  will  result.  The 
plant  response  to  Occidents  will  not  be 
affected. 


Criterion  2 

The  requested  amendments  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  No  change  is  being  made  to  any 
plant  design  feature,  or  to  the  manner  in 
which  the  plant  will  be  operated.  Therefore, 
no  new  accident  causal  mechanisms  can  be 
generated.  As  noted  above,  the  proposed 
changes  are  considered  administrative  in 
nature,  and  should  have  been  requested  in 
the  January  10, 1994  application,  as 
amended. 

Criterion  3 

The  requested  amendments  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  No  impact  upon  any  fission  product 
barriers  will  occur  as  a  resiilt  of  the  approval 
of  the  proposed  changes.  No  change  to  plant 
design,  operating,  maintenance,  or  test 
characteristics  will  result  from  the  proposed 
amendments.  No  imftact  upon  any  plant 
safety  margins  will  result. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Doke  Power  Company,  et  aL,  Docket 
Noa.  50-413  and  50-414,  Catawba 
Nnclear  Statimi,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request: 
November  15, 1995 

Description  of  amendment  request: 
The  proposed  amendments  mo<Ufy 
Technical  Specification  (TS)  3/4.7.1  and 
the  associated  Bases  to  increase  the 
setpoint  tolerance  of  the  main  steam 
safety  valves  (MSSVs)  from  plus  or 
mintis  one  percent  to  plus  or  minus 
three  percent,  to  incorporate  a 
requirement  to  reset  as-left  MSSV  lift 
settings  to  within  plus  or  minus  one 
percent  following  surveillance  testing, 
and  to  delete  two  obsolete  footnotes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 

The  requested  amendments  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 


previously  evaluated.  As  demtmstrated 
previously,  all  applicable  licensing  basis 
safety  analyses  were  evaluated  with  a  MSSV 
setpoint  drift  of  pliu  or  minus  3%.  The 
results  of  the  evaluations  were  within  all 
appropriate  accident  analysis  acceptance 
criteria.  No  significant  impact  on  DNBR 
results,  peak  primary  or  secondary  pressures, 
peak  fuel  cladding  temperature,  dose,  or  any 
other  accident  analysis  acceptance  criterion 
was  involved.  No  impact  on  the  probability 
of  any  accident  occurring  exists  as  a  result  of 
the  increased  MSSV  setpoint  tolerance. 

Criterion  2 

The  requested  amendments  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  No  change  is  being  made  to  any 
plant  design  feature,  or  to  the  manner  in 
which  the  plant  will  be  operated.  Therefore, 
no  new  accident  causal  mechanisms  can  be 
generated.  The  MSSV  setpoint  tolerance  only 
affscts  the  time  at  which  the  valve  opens 
following  or  during  a  transient,  and  is  not  a 
contributor  to  the  probability  of  an  accident 

Criterion  3 

The  requested  amendments  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  As  stated  above,  all  relevant  accident 
analyses  were  examined  to  determine  the 
effect  of  the  wider  MSSV  setpoint  tolerances. 
All  analysis  results  are  within  applicable 
acceptance  criteria.  Finally,  the  NRC  has 
previously  approved  TS  changes  for  other 
plants  seeking  to  use  the  (plus  or  minus]  3 
[percent]  setpoint  tolerance,  including 
McGuire  Nuclear  Station  (reference 
Amendment  Nos.  146  and  128  for  Units  1 
and  2,  respectively). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  te  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request: 
November  15, 1995 

Description  of  amendment  request: 
The  proposed  amendments  modify 
Teclmical  Specification  (TS)  Limiting 
Condition  for  Operation  3.7.5  to  raise 
the  minimiun  nuclear  service  water 
system's  (RN)  water  level  in  the  standby 
nuclear  service  water  pond  (SNSWP) 
from  570  to  571  feet  mean  sea  level. 


Federal  Register  /  Vol.  60,  No.  244  /  Wednesday,  December  20,  1995  /  Notices  65677 


This  change  will  increase  the  volvime  of 
water  that  will  be  available  for  use  of 
the  SNSWP  as  the  ultimate  heat  sink  for 
postulated  accidents  imder  all 
meteorological  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 

The  requested  amendments  will  not 
involve  a  significant  increase  in  the 
probabililty  or  consequences  of  an  accident 
previously  evaluated.  The  proposed 
amendments  will  have  no  impact  upon  any 
accident  probabilities,  since  the  RN  system  is 
not  a  accident  initiating  system.  It  is  an  . 
accident  mitigating  system.  Accident 
consequences  will  not  be  afi^ected,  since  the 
proposed  amendments  will  require  a  greater 
surface  area  for  heat  transfer  from  the 
SNSWP  water  to  the  environment.  It  has  been 
determined  that  with  the  required  TS 
minimum  water  level  of  571  feet  and  with 
the  required  TS  temperature  limit  of  91. 5F 
(degrees  Parenheit],  the  SNSWP  will  be 
capable  of  fulfilling  all  design  basis 
requirements  pertaining  to  accident 
mitigation. 

Criterion  2 

The  requested  amendments  will  not  create 
the  {x>ssibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  As  stated  previously,  the  RN 
system  is  not  an  accident  initiator.  No  change 
is  being  made  to  the  plant  which  would 
cause  Uie  RN  system  to  become  an  accident 
initiator.  All  relevant  procedures  will  be 
changed  as  required,  commensurate  with  the 
NRC  issuance  of  the  requested  amendments. 
No  accident  causal  mechanisms  will  be 
affected.  The  effect  of  the  increased  SNSWP 
level  on  the  SNSWP  dam  was  evaluated  and 
found  to  be  negligible. 

Criterion  3 

The  requested  amendments  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  As  noted  above,  the  SNSWP  was 
evaluatd  with  the  new  TS  level  requirement 
and  was  determined  to  be  operable  and 
capable  of  meeting  all  design  basis 
requirements.  No  impact  on  any  fission 
product  barriers  is  created  by  the  proposed 
changes.  The  proposed  changes  will  ensure 
that  tiie  RN  sj^em  remains  capable  of 
fulfilling  its  required  accident  mitigating 
functions.  SNSWP  temperature  will  continue 
to  be  monitored  at  an  elevation  of  568  feet, 
which  is  considered  to  be  the  highest 
elevation  at  which  the  average  SNSWP 
surface  temperature  is  accurately  represented 
and  minimally  influenced  by  daily 
temperature  swings  due  to  variations  in  solar 
heat  input,  air  temperature,  and  rainfell 
temperature. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NHC  Project  Director:  Herbert  N. 
Berkow 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  August 
20, 1992,  as  supplemented  December  5, 
1995. 

Description  of  amendment  request: 
The  proposed  amendments,  would 
revise  the  Technical  Specifications  (TS) 
related  to  the  60-month  120- volt  battery 
surveillance  requirement.  The  proposed 
change  is  to  delete  the  words  "during 
shutdown"  from  SR  4.8.2.1.2.e 
(performance  discharge  test).  The 
licensee  contends  that  the  "during 
shutdown"  provision  in  the  TS  is  an 
impractical  requirement  because  both 
imits  would  have  to  be  shutdown  to 
perform  the  performance  discharge  test 
(PDT). 

In  the  Ucensee's  supplement  dated 
December  5, 1995,  proposed  changes 
were  made  to  TS  3/4  8.2  Bases  to 
support  the  frequency  of  the  PDT  on  the 
other  batteries  in  the  system  after  a 
battery  that  had  its  PDT  performed  is 
returned  to  service. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  seeks  to 
(±ange  the  surveillance  requirements  to 
allow  the  performance  with  the  units  on  line. 
The  surveillance  can  be  safely  completed  as 
proposed  without  affecting  unit  operation. 
The  equipment  would  not  be  removed  bom 
service  for  a  time  that  would  exceed  the 
current  allowed  outage  time.  The  probability 
or  consequences  of  any  accident  previously 
evaluated  will  not  be  increased  because  the 
removal  of  a  battery  from  service  can  be 
performed  while  on  line,  and  the  loads  of 
each  battery  can  be  assumed  by  another 
same-train  battery  which  is  the  case  for  the 
battery  being  inoperable  for  any  other  reason. 
During  the  allowed  outage  time,  even  a  single 
failure  of  any  component  (including 
Emergency  Diesel  Generator)  will  still  leave 
a  full  capacity  train  available  to  provide 
instrumentation  and  control  power  for  both 
imits.  Train  redundancy  is  maintained  at  all 


times.  Compensatory  action  is  taken  to 
prohibit  discharge  testing  of  the  other 
remaining  batteries  within  10  days  following 
a  battery  performance  discharge  test  to 
ensure  that  the  tested  battery  is  fully 
recharged.  Probabilistic  Risk  Analysis  shows 
that  the  increase  in  Core  Damage  Frequency 
due  to  this  operation  is  negligible. 

2.  The  proposed  amendment  will  not 
change  any  actual  surveillance  requirements, 
the  change  would  simply  allow  the 
requirements  to  be  met  at  different  unit 
conditions.  The  performance  of  the 
surveillance  with  the  units  on  line  does  not 
require  any  new  component  configurations 
that  would  reduce  the  ability  of  any 
equipment  to  mitigate  an  accident.  The 
station  would  not  be  in  any  degraded  status 
beyond  that  which  has  previously  been 
evaluated.  Therefore  the  proposed  change 
will  not  create  the  possibility  of  a  new 
accident. 

3.  The  change  would  allow  a  battery  to  be 
removed  from  service  for  testing.  However, 
the  testing  must  be  completed  within  the 
current  allowed  outage  time.  As  the  allowed 
outage  time  defines  the  required  margin  of 
safety  for  equipment  operability,  removing 
equipment  from  service  for  testing  and 
returning  it  to  service  within  the  allowed 
time  does  not  affect  a  margin  of  safety. 
Compensatory  action  is  taken  to  prohibit 
discharge  testing  of  the  other  remaining 
batteries  within  10  days  following  a  battery 
performance  discharge,  test  to  ensure  that  the 
tested  battery  is  fully  recharged. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

IjDcal  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  CaroUna,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Duquesne  Light  Company,  et  al.,  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
Novembers,  1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  alarm  setpoints  for  the  noble  gas  and 
in-containment  high  range  area 
radiation  monitors  listed  in  Table  3.3-6 
of  Beaver  Valley  Power  Station,  Unit  1 
Technical  Specification  (TS)  3.3.3.1. 
The  proposed  revisions  would  make 
these  alarm  setpoints  consistent  with 
the  criteria  in  the  Emergency  Action 
Levels  (EAL,s)  which  were  revised  and 
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approved  by  thelNRCin  Aiigust  1994. 
llie  revised  EALs  use  the  n^le  gas 
radiation  monitors  as  indications  of 
effluent  releases  and  are  baaed  on  dose 
to  the  public.  The  revised  EALs  use  the 
in-containment  ^igh  range  area 
radiation  monitqrs  as  indication  of 
fission  product  barrier  challenges  or 
failures  rather  than  as  indications  of 
effluent  release. 

The  proposed  iamendment  would  also 
revise  Action  Statement  36  of  Table  3.3- 
6  of  TS  3,3.3.1  fat  both  BVPS-1  and 
BVPS-2  to  reflect  a  previously  approved 
change  in  reporting  frequency  for 
effluent  releases.  BVPS-1  License 
Amendment  No.  188  and  BVPS-2 
License  Amendment  No.  70  (both  issued 
on  J\me  12, 1995^  approved  a  change  in 
the  reporting  frequency  for  effluent 
releases  from  sei^-annual  to  aimual. 
The  proposed  damge  woidd  make 
Action  Statement  36  consistent  with 
this  previously  approved  change. 

Basis  for  proposed  no  significant 
hazoMs  consideiation  determination: 
As  required  by  ID  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considwation,  which  is  presented 
below: 

1.  Does  the  chance  involve  a  sigaificant 
iocraase  in  the  prooability  or  consequences 
of  an  accident  previously  evaluated? 

The  propoaed  monitor  alarm  setpoint 
changes  and  editoiial  changes  are 
administrative  in  iiatuie.  Should  the 
Tadiation  alarm  fail  to  annunciate  or  give  a 
fidse  alarm,  there  would  be  no  aSect  on  any 
other  plant  equipn^nt  or  systems.  The  noble 
gas  monitors  are  not  safety  related  and  do  not 
interface  with  any  safety  related  system.  The 
containment  area  itonitors  are  safety  related; 
however,  they  do  not  initiate  any  safety 
function,  nor  do  they  interface  with  any  other 
safety  related  system. 

The  monitors'  alarm  as  a  visual  (lighted 
icon)  and  audible  alann  in  the  control  room. 
The  operator  is  thee  responsible  for  taking 
any  corrective  actions  necessary,  based  on 
the  alann  and  Emergency.  Action  Level  (EAL) 
guidelines.  The  monitors  do  not  provide  for 
any  automatic  actions  of  other  equipment  or 
systems  when  an  alarm  condition  occurs. 

The  operating  antl  design  parameters  of  the 
radiation  monitors  will  not  change.  The 
proposed  change  assets  only  the  radiation 
level -at  which  an  alarm  condition  is  created 
and  does  not  aBect  any  accident  assumptions 
or  radiological  consequences  of  an  accident. 

Theraforo,  the  pmposed  change  will  not 
involve  a  significaat  increase  in  the 
probability  or  consequenceis  of  an  accident 
previously  evaluatfd. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  und  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  radiation  monitor  alarm 
revisions  cannot  initiate  a  new  type  of 
accident  A  failure  of  the  monitor  itself 
cannot  serve  as  tha  initiating  event  of  an 
accident  and  has  no  effect  on  the  operation 


of  a  safcty  system.  Operator  action  is  not 
made  solely  on  a  radiation  monitor  alarm; 
other  plant  condition  indicators  are  also 
evaluated. 

Therefore,  the  proposed  change  does  not 
create  the  possibUity  of  a  new  or  difliarant 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  referenced  radiation  monitoring 
channels  have  no  capability  to  mitigate  the 
consequences  of  an  accident.  Also,  they  do 
not  interface  with  any  safety  related  system. 
The  contaimnent  area  monitors  are  safety 
related  channels  which  provide  indication  to 
the  operator  of  the  integrity  of  the  fission 
product  barriers  in  containment.  This 
indication,  combined  with  other  indications 
of  plant  conditions  may  direct  an  ofwrator  to 
take  action  to  mitigate  the  consequences  of 
an  accident.  The  alarm  setpoint  itself  does 
not  perform  any  specific  safety  related 
function  and  the  trip  value  is  not  referenced 
in  the  Updated  Final  Safety  Analysis  Report 
(UFSAR),  nor  does  any  site  design  basis 
document  take  credit  for  this  setpoint.  Safety 
limits  and  limiting  safety  system  settings  are 
not  affected  by  this  proposed  change.  Also, 
the  site  will  continue  to  meet  the 
requiremenU  of  10  CSHl  Part  100  which  limits 
offeite  dose  following  a  postulated  fission 
product  release. 

Therefore,  use  of  the  proposed  technical 
specification  would  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  die 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F,  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Peimsylvania  15001. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  F,  Stolz 

Florida  Power  and  Light  Dnnpany, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4.  Dade  County, 
Florida 

Date  of  amendment  request: 
November  22, 1995 

Description  of  amendment  request: 
The  licensee  proposes  to  change  Turkey 
Point  Units  3  and  4  Technical 
Specifications  (TS)  Index  to  delete 
reference  to  the  BASES.  The  proposed 
revisions  to  Turkey  Point  Units  3  and  4 
TS  are  administrative  in  nature. 
Changes  to  the  TS  BASES  will  be 
controlled  by  a  plant  procedure  under 
administrative  controls  and  reviews. 
Proposed  changes  to  the  TS  BASES  will 


be  evahiated  in  accordance  with  10  CFR 
50.59. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazuds 
consideration,  which  is  presented 
below. 

(1)  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  are 
administrative  in  nature  and  do  not  affect 
assiunptions  contained  in  plant  safety 
analyses,  the  physical  design  and  operation 
of  the  plant,  nor  do  they  affect  Technical 
Specifications  that  preserve  safety  analysis 
assimiptions.  The  Technical  Specification 
BASES,  per  10  CFR  50.36(a),  are  not  a  part 
of  the  Technical  Specifications.  Changes  to 
the  TS  BASES  vtrill  be  controlled  by  a  plant 
procedure  under  administrative  controls  and 
revieivs.  Proposed  changes  to  the  TS  BASES 
will  be  evaluated  in  accordance  with  10  CFR 
50.59.  Therefore,  the  proposed  change  does 
not  affect  the  probability  or  consequences  of 
accidents  previously  analyzed. 

(2)  The  proposed  license  amendments  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  frx>m  any  accident 
previously  evaluated. 

The  proposed  amendments  are 
administrative  in  nature.  The  proposed 
amendments  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  since  the 
proposed  amendments  will  not  change  the 
physical  plant  or  the  modes  of  plant 
operation  defined  in  the  fecility  operating 
license.  No  new  feilure  mode  is  introduced 
due  to  the  administrative  change,  since  the 
proposed  change  does  not  involve  the 
addition  or  modification  of  equipment  nor  ' 
does  it  alter  the  design  or  operation  of 
affiscted  plant  systems,  structures,  or 
ctHnponents. 

(3)  The  proposed  license  amendments  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Tha  operating  limits  and  functional 
capabilities  of  the  affected  systems, 
structures,  and  components  are  unchanged 
by  the  proposed  amendments.  The  BASES 
information,  per  10  CFR  50.36(a),  is  not  a 
part  of  the  Technical  Sp>ecifications.  Changes 
to  the  TS  BASES  will  be  controlled  by  a  plant 
procedure  under  administrative  controls  and 
reviews.  Proposed  changes  to  the  TS  BASES 
will  be  evaluated  in  accordance  with  10  CFR 
50.59.  Therefore,  the  proposed  change  does 
not  reduce  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Ixtcal  Public  Document  Room 
location:  Florida  bitemational 


University,  University  Park,  Miami, 
Fl(vida  33199 

Attorney  for  licensee:  J.  R.  Nevmnan, 
Esqtiire,  Morgan,  Lewis  &  Bocldus,  1800 
M  Street,  NW.,  Washington,  DC  20036 

NHC  fto/prt  JWrector;  David  B. 
Matthews 

Florida  Power  Cotporatian,  el  al., 
Docket  No.  50-302.  Crystal  River 
Nuclear  Generating  Mant,  Unit  No.  3. 
Citras  County,  Florida 

Date  of  amendment  request: 
November  3, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TS)  to 
delay  for  one  cycle  the  volumetric  and 
surface  examinations  of  the  Reactor 
Coolant  Pump  (RCP)  motor  flywheels 
required  by  RegtUatory  Guide  (RG)  1.14, 
R^ulatory  position  C4.b,  incorporated 
by  refraence  in  Technical  Specification 
5.6.2.8.C,  to  coincide  with  Qystal  River 
Unit  3  (CR-3)  Rehieling  Outage  11, 
schedtded  for  Spring  1998. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  die 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  safety  fimction  of  the  RCP  flywheels 
is  to  provide  a  ooastdown  period  during 
which  the  RCPs  would  continue  to  provide 
reactor  coolant  flow  to  the  reactor  after  loss 
of  power  to  the  RCPs.  The  maximum  loading 
on  the  RCP  motor  flywheel  results  from 
ovenpeed  following  a  large  LOCA  [loss-of- 
coolant  aoddentj.  The  estimated  maximum 
obtainable  speed  in  the  event  of  a  Reactor 
Coolant  System  piping  break  was  established 
conservatively.  The  proposed  one  time 
change  does  not  affect  that  analysis.  Reduced 
coastdown  times  due  to  a  single  felled 
flywheel  would  not  place  the  plant  in  an 
unanalyzed  condition  since  a  locked  rotor 
(instantaneous  coastdown)  is  analyzed  in  the 
FSAR  (Final  Safety  Analysis  Report).  The 
proposed  change  does  not  increase  the 
amoimt  of  radioactive  material  available  for 
release  or  modify  any  systems  used  for 
mitigation  of  such  releases  during  accident 
concUtions.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  will  not  change  the 
design,  configuration,  or  method  of  operation 
of  the  plant.  Therefore,  the  proposed  change 
will  not  create  the  possibility  of  a  new  or 
different  Idnd  of  accident  from  any  . 
previously  evaluated. 


3.  The  proposed  change  will  not  involve  a 
significant  reduction  to  any  margin  of  safety. 

FPC  (Florida  Power  Corporation]  has 
performed  two  full  volumetric  examinations 
in  excess  of  those  recommended  in  RG  1.14, 
Revision  1  during  the  Second  ISI  (inservice 
inspection]  Interval.  The  maigins  of  safety 
defined  in  RG  1.14,  Revision  1  used  in  the 
analysis  are  not  significantly  changed. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  C^^stal  River,  Florida 
32629 

Attorney  for  licensee:  A.  H.  Stephens, 
General  Counsel,  Florida  Power 
Corporation,  MAC  -  A5D,  P.  O.  Box 
14042,  St.  Petersburg,  Florida  33733 

NRC  Project  Director:  David  B. 
Matthews 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Audiority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366,  Edwin  L  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request: 
November  10, 1995 

Description  of  amendment  request: 
The  proposed  amendments  woidd 
revise  the  Technical  Specifications  (TS) 
for  containment  systems  to  reflect  the 
adoption  of  the  requirements  of  10  CFR 
Part  50,  Appendix  J,  Option  B,  and  the 
implementation  of  a  performance-based 
containment  leak-rate  testing  program  at 
the  Edwin  I.  Hatch  Nuclear  Plant,  Units 
land  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  of 
consequences  of  an  accident  previously 
evaluated.  The  proposed  changes  do  not 
involve  any  physical  or  operational  changes 
to  structures,  systems  or  components.  The 
proposed  changes  provide  a  mechanism 
within  the  TS  for  implementing  a 
performance-based  leakage  rate  test  program 
which  was  promulgated  by  the  revision  to  10 
CFR  50  to  incorporate  Option  B  to  Appendix 
J.  The  TS  Limiting  Conditions  for  Operation 
(LOC^  remain  unaffected  by  these  changes. 
Thus,  the  safety  design  basis  for  the  accident 
mitigation  functions  of  the  primary 
containment,  the  airlocks,  and  the  primary 
containment  isolation  valves  is  maintained. 
Therefore,  these  changes  will  not  increase  the 


probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibilify  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
analyzed.  Revising  Surveillance  Requirement 
acceptance  criteria  and  frequencies  does  not 
physically  modify  the  plant  and  does  not 
jnodify  the  operation  of  any  existing 
equipment. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safefy, 
nor  do  they  affect  a  safety  limit,  an  LCO,  or 
the  manner  in  which  plant  equipment  is 
operated.  The  NRC  letter  dated  November  2. 
199S.  recognizes  that  changes  similar  to  the 
proposed  changes  are  required  to  implement 
Option  B  of  10  CFR  50,  Appendix ).  In 
NUREG-1493,  "Performance-Based 
Containment  Leak-Test  Program."  which 
forms  the  basis  for  the  Appendix )  revision, 
the  NRC  concludes  that  adoption  of 
performance-based  test  intervals  for 
Appendix  J  testing  will  not  significandy 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocafion  .Appling  Coxmty  Public  Library, 
301  City  Hall  Drive,  Baxley.  Georgia 
31513 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr.,  Esquire,  Sliaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037 

NRC  Project  Director:  Heibert  N. 
Berkow 

GPU  Nuclear  Corporation,  Docket  No. 
50-320,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2  (TMI-2),  Dauphin 
County,  Pennsylvaiua 

Date  of  amendment  request:  January 
16, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
TMI-2  (Iterating  License  No.  DPR-73  by 
modifying  Section  6.5.1.7  of  the 
administrative  controls  portion  of  the 
technical  specifications.  The  revision 
would  change  Section  6.5.1.7  to  delete 
the  requirement  for  personnel  in  the 
internal  GPU  Nuclear  (GPUN)  Review 
and  Approval  matrix  to  render  an 
unreviewed  safety  question  (USQ) 
determination  regarding  (1)  proposed 
changes  to  unit  technical  specifications 
and  (2)  investigations  of  violations  of 
technical  specifications.  Both  of  these 
activities  involve  docketed 
correspondence  with  the  NRC  in  which 
the  USQ  determination  is  made  and 
justified.  This  obviates  the  need  for  a 
requirement  for  the  licensee  to  perform 
and  document  an  internal  USQ 
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determination.  iThls  change  would  make 
the  TMI-2  Technical  Spedflcations 
-  consistent  withjthe  Standard  Technical 
Specifications  for  B& W  Plants  ^NUREG 
1430). 

Biois  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis -of  the 
issue  of  no  significant  hazards 
consideration  Which  is  presented  below: 

lOCFR  5a92  p^des  the  criteria  which 
the  Commistiraa  deat  to  perConn  a  no 
significant  hazan|i  contideTation.  10  CFR 
5a92  states  that  ati  amendment  to  a  facility 
license  involves  pp  significant  hazards  if 
operation  of  the  tidlity  in  accordance  with 
the  proposed  amabdment  would  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  or 

2.  Create  the  possibility  of  a  new  or 
difisrent  kind  of  accident  firom  any  accident 
previously  evaluated,  or 

3.  Involve  a  sigaificant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  the  technical 
specifications  is  aflministrative  and  does  not 
involve  any  physi:al  changes  to  the  facility. 
No  changes  are  made  to  operating  limits  or 
parameters,  nor  ti  any  surveillance  activities. 
Based  on  this.  GPtJ  Nuclear  has  concluded 
that  the  proposed  bhange  does  not: 

1.  Involve  a  sigdificant  increase  in  the 
probability  of  occvirence  of  the 
consequences  of  as  accident  previoiuly 
evaluated.  The  pr9p>osed  amendment  is 
purely  administrative  and  affects  only  the 
review  of  activitie*  that  involve  considerable 
review  by  the  NRC.  This  change  will  not 
degrade  the  performance  of  review  for  either 
of  the  two  activities  that  are  afiiected.  This 
proposed  technical  specification  change  does 
not  involve  changes  to  hardware 
configuration,  operation,  or  testing 
Therefore,  this  chfnge  does  not  increase  the 
probability  of  occiprence  or  the 
consequences  of  ah  accident  previously 
evaluated. 

2.  Create  the  poasibility  of  a  new  or 
different  kind  of  accident  since  the  change  is 
administrative  and  no  new  failtire  modes  are 
created. 

3.  Involve  a  chafge  in  the  margin  of  safety. 
This  change  is  adi^inistrative  in  nature; 
compatible  with  standard  technical 
specifications;  and  does  not  affect  any  safety 
settings,  equipment,  or  operational 
parameters. 

Based  on  the  abeve  analysis  it  is  concluded 
that  the  proposed  changes  involve  no 
significant  safety  hazards  considerations  as 
defined  by  10  C7R)  50.92. 

The  NRC  stafflhas  reviewed  the 
analysis  of  the  lit^nsee  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.>2(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  t^e  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Governknent  Publications 


Section,  State  Library  of  Pennsyl^mia, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Eaquiie,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW, 
Washington.  DC  20037 

NRC  Project  Director:  Seymour  H. 
Weiss 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50* 
461,  Clinton  Power  Station,  Unit  No.  1, 
OeWitt  County,  Illinois 

Date  of  amendment  request:  CkAcbet 
27, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.1.3, 
"Control  Rod  OPERABILITY,"  to 
include  the  25%  surveillance  ovemm 
allowed  by  Limiting  Condition  for 
Operation  (LCO)  3.0.2  into  the 
allowances  of  the  surveillance  Notes  for 
control  rod  "notch"  testing  per 
Surveillance  Requirement  (SR)  3.1.3.2 
and  SR  3.1.3.3.  The  proposal  also 
includes  a  clarification  to  the 
description  of  TS-Table  3.3.3.1-1,  "Post 
Accident  Monitoring  histnunentation." 
Function  7,  to  indicate  that  the 
Function's  requirements  apply  to  the 
position  indication  for  only  automatic 
primary  containment  isolation  valves, 
rather  than  all  primary  containment 
isolation  valves.  Finally,  the  proposal 
includes  changes  to  correct  a  niunber  of 
editorial  and  typographical  errors 
inadvertentiy  contained  in  TS  3.3.4.1, 
"End  of  Cycle  Recirculation  Pump  Trip 
(EOC-RPT)  histrumentation,"  TS  3.3.6.1, 
"Primary  Containment  and  I^ywell 
Isolation  Instrumentation,"  TS  3.3.8.2, 
"Reactor  Protection  System  (RPS) 
Electric  Power  Monitoring,"  and  TS 
3.6.5.2,  "Drywell  Air  Lock." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
bcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  changes  associated  with 
Limiting  Condition  for  Gyration  (LCO)  3.1.3 
are  being  made  to  make  the  surveillance 
requirement  (SR)  Notes  agree  with  their 
original  intent.  The  Notes  were  originally 
intended  to  allow  the  testing  of  control  rods 
to  be  tracked  as  a  group,  i.e.,  partially 
withdrawn  and  fully  withdrawn.  In  the  event 
that  a  control  rod(s)  has  changed  from  one 
test  group  to  another,  the  Notes  were 
intended  to  allow  performance  of  the  next 
surveillance  on  that  control  rod(s)  to  be 
delayed  to  roincide  with  the  next  regularly 
scheduled  performance  of  the  test  of  the  new 
group.  However,  these  Notes  failed  to  include 
the  25%  surveillance  extension  allowances  of 
SR  3.0.2.  This  proposed  change  merely  adds 


die  25%  extension  to  the  time  allowed  by  the 
Notes  to  make  them  agree  with  the  Frequency 
plus  the  extension  allowance  of  SR  3.0.2.  The 
addition  of  the  word  "fully"  to  the  Note  for 
SR  3.1.3.2  i«  to  provide  for  clarification  only. 
These  changes  are  consistent  with  changes 
approved  for  the  Grand  Gulf  Nuclear  Station 
(GGNS)  and  River  Bend  Station  and  are  being 
proposed  for  the  Clinton  Power  SUtion  (GPS) 
for  consistency.  The  proposed  changea  do  not 
involve  a  change  to  the  control  rods  or 
control  rod  drfve  system  design  or  operation. 
Further,  the  proposed  change  does  not  affect 
the  way  in  whidithe  associated  control  rod 
test  is  performed,  only  the  "triggers"  for 
fwrformance  of  the  test  are  affiscted.  These 
triggers  are  being  revised  to  make  them 
consistent  with  their  original  intent.  As  a 
result,  the  proposed' change  cannot  increase 
the  probability  or  the  consequences  of  any 
accident  previously  evaluated. 

The  proposed  change  to  the  description  of 
LCO  3.3.3.1  Function  7  to  include 
"automatic"  ia  provided  fen-  clarification 
only.  As  described  in  the  Bases  for  this 
Function,  the  requirements  for  operability  are 
currently  only  associated  with  automatic 
primary  containment  isolation  valves 
(PCIVs).  As  a  result,  this  change  does  not 
involve  a  change  to  the  scope  of  this  LCO. 
In  addition,  these  changes  are  consistent  %vith 
changes  approved  for  GGNS  and  are  being 
proposed  for  CPS  for  consistency.  Since  this 
request  does  not  aSect  the  design  or 
operation  of  this  equipment,  nor  does  it  altn 
the  scope  of  this  Tedmical  Specification  (TS) 
requirement,  this  proposed  change  cannot 
increase  the  probability  or  the  consequences 
or  any  accident  previously  evaluated. 

The  remaining  proposed  changes  are 
purely  editorial  and  do  not  affect  the  design 
or  operation  of  any  equipment  or  alter  the 
technical  requirements  of  any  TS.  As  a  result, 
these  proposed  changes  cannot  increase  the 
probability  or  the  consequences  of  any 
accident  previously  evaluated. 

(2)  The  proposed  changes  do  not  affect  the 
design  or  operation  of  any  equipment.  In 
addition,  the  proposed  changes  do  not  affect 
the  maimer  in  which  any  test  is  performed 
or  involve  a  change  to  any  plant  operating 
mode  or  configuration.  Ax  a  result,  Illinois 
Power  has  concluded  that  the  proposed 
changes  cannot  create  the  possibility  of  an 
accident  not  previously  evaluated. 

(3)  The  proposed  changes  to  the  SRs  for 
LCO  3.1.3  are  being  made  to  make  the  SR 
Notes  agree  with  their  original  intent  and 
thus  permit  control  rods  to  be  tested  as 
originally  intended.  The  proposed  changes 
do  not  involve  a  change  to  the  control  roids 
or  control  rod  drive  system  design  or 
operation.  Further,  the  proposed  change  does 
not  affect  the  way  in  which  this  test  is 
performed  or  the  routine  Frequency  of 
performing  the  test,  only  the  "triggers"  are 
affected.  Since  these  triggers  are  being 
revised  to  make  them  consistent  with  their 
original  intent,  Illinois  Power  has  determined 
that  this  change  does  not  result  in  a 
reduction  in  the  margin  of  safety. 

The  proposed  change  to  the  description  of 
LCO  3.3.3.1  Function  7  to  include 
"automatic"  is  provided  for  clarification 
only.  As  described  in  the  Bases  for  this 
Function,  the  requirements  for  operabiHty  are 


currently  only  associated  with  automatic 
PCIVs.  As  a  result,  this  change  does  not 
involve  a  change  to  the  current  scope  of  this 
LCO.  Since  this  request  does  not  affect  the 
design  or  operation  of  this  equipment,  nor 
does  it  alter  the  scope  of  this  TS  requirement, 
this  proposed  change  does  not  result  in  a 
reduction  in  the  margin  of  safety. 

The  remaining  changes  are  purely  editorial 
and  do  not  affect  the  design  or  operation  of 
any  equipment  or  alter  the  technical 
requirements  of  any  TS.  As  a  result,  these 
proposed  changes  do  not  result  in  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606 

NRC  Preset  Director:  Gail  H.  Marcus 

Illinois  Power  Company  and  Soyland 
Power  Cocqierative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  SUtion,  Unit  No.  1. 
DeWitt  County,  IlUnois 

Date  of  amendment  request:  October 
27, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  5.2.2.e,  "Unit 
Staff,"  to  revise  the  requirements  for 
controls  on  the  working  hours  of  unit 
staff  who  perform  safety  related 
functions.  The  proposal  would  clarify 
the  approval  requirements  for 
deviations  from  the  overtime  guidelines 
and  eliminate  the  requirement  for  a 
monthly  review  of  individual  overtime, 
consistent  with  GL  82-12,  "Nuclear 
Power  Plant  Staff  Working  Hours," 
dated  June  15, 1982. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  changes  do  not  involve 
a  change  to  the  plant  design  or  operation. 
The  proposed  changes  do  not  affect  the  level 
of  approval  required  for  deviations  from  the 
overtime  guidelines.  As  the  Technical 
Specifications  will  rx>ntinue  to  require 
deviations  from  the  guidelines  for  overtime 
control  to  be  approved  and  documented,  the 
proposed  changes  do  not  adversely  affect  the 
level  of  alertness  for  the  unit  staff  who 
perform  safety-related  fonctions.  The  current 
requirement  for  the  plant  manager  (or  his 
designee)  to  perform  a  monthly  review  of 


individual  overtime  is  an  afier  the  feet  review 
that  has  not  been  proven  to  provide  any 
significant  benefit  with  respect  to  the  control 
of  individual  overtime.  In  addition,  the 
proposed  changes  do  not  directly  affect  the 
automatic  operation  of  equipment  or  systems 
assumed  to  mitigate  the  consequences  of 
previously  evaluated  accidents.  As  a  result, 
the  proposed  changes  do  not  affect  any  of  the 
parameters  or  conditions  that  contribute  to 
initiation  of  an  accident  previously 
evaluated,  and  thus,  the  proposed  changes 
cannot  increase  the  probability  or  the 
consequences  of  any  accident  previously 
evaluated. 

(2)  The  proposed  changes  do  not  involve 
a  change  to  the  plant  design  or  operation. 
The  proposed  changes  do  not  affect  the  level 
of  approval  required  for  deviations  from  the 
overtime  guidelines  and  do  not  adversely 
affect  the  level  of  alertness  for  the  unit  staff 
who  perform  safety-related  functions.  As  a 
result,  the  proposed  changes  do  not  affect 
any  of  the  parameters  or  conditions  that 
could  contribute  to  initiation  of  an  accident, 
and  thus  cannot  create  the  possibility  of  an 
accident  not  previously  evaluated. 

(3)  The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
As  noted  previously,  the  proposed  changes 
do  not  change  the  level  of  approval  required 
for  deviations  from  the  overtime  guidelines. 
Only  the  requirement  for  an  after-the-fact 
monthly  review  is  prof)osed  to  be  deleted.  To 
the  extent  that  personnel  alertness  may  be 
regarded  as  a  margin  of  safety,  deleting  this 
requirement  will  not  result  in  a  significant 
reduction  in  a  margin  of  safety  since 
overtime  controls  consistent  with  the 
guidelines  and  requirements  of  GL  82-12  will 
continue  to  remain  in  place. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

L/xal  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606 

NRC  Project  Director:  Gail  H.  Marcus 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendment  requests:  May  19, 
1995,  as  supplemented  October  20, 1995 
(AEP:NRC:1213A) 

Description  of  amendment  requests: 
The  proposed  amendments  would 
modify  the  Technical  Specification  (TS) 
action  statement  associated  with  the 
main  steam  safety  valves  (MSSVs).  The 
action  statement  would  reflect  different 


requirements  based  on  operating  mode 
and  the  power  range  neutron  flux  high 
setpoint  with  inoperable  MSSVs  would 
be  revised  in  response  to  an  issue  raised 
in  Westinghouse  Nuclear  Safety 
Advisory  Letter  94-001.  The  supplement 
also  requested  the  addition  of  an 
exemption  to  TS  4.0.4  in  the 
surveillance  requirements  for  the 
MSSVs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licmsee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  J 

Correction  of  the  setpoint  methodology 
does  not  represent  a  credible  accident 
initiator.  The  new  methodology  reduces  the 
allowable  power  level  setpoints  and  is 
conservative  compared  to  the  presently 
evaluated  setpoints.  The  consequences  of  any 
previously  evaluated  accident  are  not 
adversely  affected  by  this  action  because  the 
decrease  in  the  setpoints  resulting  from  the 
new  calculational  methodology  will  ensure 
that  the  MSSVs  are  capable  of  relieving  the 
pressure  at  the  allowable  power  levels.  Based 
on  these  considerations,  it  is  concluded  that 
the  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Correcting  the  overly  restrictive  action 
statements  of  T/S  3.7.1  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  The  proposed  changes  modify 
existing  text  to  more  accurately  reflect  the 
intention  of  the  restrictions  imposed  by  the 
action  statements.  The  changes  do  not  create 
any  situation  that  would  initiate  a  credible 
accident  sequence. 

The  proposed  4.0.4  exemption  is  necessary 
to  make  the  T/Ss  accurately  reflect 
limitations  associated  with  conduct  of  the 
surveillance  in  Mode  3.  Additionally,  the 
change  is  needed  to  address  the  feet  that 
unscheduled  outages  can  and  do  occur  and, 
when  they  do,  surveillances  can  expire  with 
no  way  to  correct  the  situation  until  the  unit 
retxims  to  power.  Since  the  purpose  of  the 
4.0.4  exemption  is  to  allow  surveillances  to 
be  conducted  after  an  extended  period  of 
reactor  shutdown,  the  decay  heat  to  be 
removed  by  the  MSSVs  will  be  less  than  (and 
therefore  conservative  comp>ared  to)  the 
conditions  experienced  when  the 
surveillances  are  already  allowed  by  the  T/ 
Ss.  These  allowed  conditions  include 
conduct  of  the  surveillance  during  power 
ofjeration  or  immediately  after  shutdown. 
Therefore,  we  believe  that  any  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  analyzed  would  be 
insignificant. 

Criterion  2 

The  change  in  Table  3.7-1  reduces  the 
allowable  power  levels  that  can  be  achieved 
in  the  event  that  one  or  more  main  steam 
safety  valve(s)  is  inoperable.  This  change  is 
a  result  of  vendor  guidance  to  correct  an  error 
in  the  existing  methodology  used  to 
determine  the  setpoints  for  the  power  leveL 
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Changing  the  methodology  used  to  determine 
the  setpoints,  and  lowering  the  setpoints 
themselves,  do  not  create  a  new  condition 
that  could  lead  to  a  credible  accident 
Therefore,  it  is  concluded  diat  the  proposed 
changes  do  not  qreate  the  possibility  of  a  new 
or  dinerent  kinc^of  accident  from  any 
accident  previoiisiy  evaluated. 

The  action  statements  remain  in  efiiect  to 
perform  the  intended  function  of  protecting 
the  plant's  secondary  side  when  the  main 
steam  safety  valtesare  inoperable.  They  have 
only  been  modifled  to  correct  the  overly 
restrictive  langulge  that  specifies  when,  in 
each  mode,  specific  actions  must  be  taken. 
Therefore,  the  pitopoeed  change  does  not 
create  a  new  or  (Jlflerent  type  of  accident. 

Because  the  pibposed  4.0.4  exemption 
requires  neither  physical  changes  to  the  plant 
nor  changes  to  the  safety  analyses,  we  believe 
that  they  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  firom  any 
previously  evaluated. 

Criterion  3 

The  margin  of  Mfsty  presently  provided  is 
not  reduced  by  tie  proposed  change  in  the 
setpoints.  The  change  will  coirect  the 
limiting  power  levels  that  are  to  t>e 
implemented  when  MSSVs  are  inoperable. 
This  action  does  not  adversely  affect  the 
margin  that  was  neviously  allocated  for  the 
ability  of  the  MS^Vs  to  relieve  secondary 
side  pressure.  Based  on  these  considerations, 
it  is  concluded  that  the  changes  do  not 
involve  a  signifiqant  reduction  in  a  margin  of 
safety. 

The  margin  of$afety  is  also  not 
significantly  reduced  by  the  proposed  change 
to  the  action  statements  of  the  T/S.  The 
proposed  revisioa  clarifies  when  specific 
actions  are  to  be  taken  in  response  to 
inoperable  main  steam  safety  valves.  The 
changes  do  not  decrease  the  effectiveness  vf 
the  actions  to  be  taken;  therefore,  they  do  not 
significantly  reduce  any  margin  of  safety. 

The  margin  of  lafiBty  is  not  adversely 
affected  by  the  pioposed  exemption  to  T/S 
4.0.4,  since  the  sarveillance  conditions 
allotted  by  the  exemption  are  bounded  by 
the  normal  surveillance  conditions  seen 
immediately  aftef  shutdovm  or  during  power 
operation. 

The  NRC  staf  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  recjuests  involve  no 
significant  hazards  consideration.  The 
initial  applicat^n  was  noticed  in  the 
Federal  Register  on  June  21. 1995  (60 
FR  32368). 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street,  St. 
Joseph,  Michigan  49085 

Attorney  for  Lcensee:  Gerald  Chamoff. 
Esq..  Shaw,  Pittnan,  Potts  and 
Trowbridge.  2300  N  Street,  NW, 
Washington,  DC  20037 

NRC  Project  pirector.  Brian  E.  Holian. 
Acting 


Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendment  requests: 
November  10. 1995  (AEP:NRC:0896X) 
(Supersedes  application  dated  Jime  15, 
1995.) 

Description  of  amendment  requests: 
The  proposed  amendments  would 
change  the  18-month  emergency  diesel 
generator  (EDG)  surveillance  test  bean  a 
24-hour  nm  to  an  8-hotir  run  and  would 
add  voltage  and  frequency  measurement 
and  power  factor  monitoring. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 

The  safety  fimction  of  the  EDGs  is  to 
supply  AC  electrical  power  to  plant  safety 
systems  whenever  the  preferred  AC  power 
supply  is  unavailable.  Throu^  surveillance 
requiremenU.  the  ability  of  the  EDGs  to  meet 
their  load  and  timing  requirements  is  tested 
and  the  quality  of  the  fuel  and  the 
availability  of  the  fuel  supply  are  monitored. 
Reduction  of  the  24  hour  run  to  8  hours  will 
not  reduce  the  surveillance  effectiveness  and 
will  sufficiently  exercise  the  EDG  and  its 
support  systems  to  identify  potential 
conditions  that  could  lead  to  performance 
degradation  (See  AtUchment  4  (of 
amendment  request)).  Further,  monthly  full- 
load  testing  will  provide  confidence  in  diesel 
reliability  and  performance  capability.  Based 
on  these  considerations,  it  is  concluded  that 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 

The  proposed  changes  do  not  involve 
physical  changes  to  the  plant  or  changes  in 
plant  operating  configuration.  The  changes 
only  involve  EDG  surveillance  test 
requirements.  These  changes  will  not  affiect 
EDG  operability  and  are  designed  to  improve 
surveillance  effectiveness.  Also,  paralleling 
the  diesel  to  the  system  grid  during  normal 
operations  has  been  performed  to  fulfill 
monthly  surveillance  requirements  when  the 
resistive  load  banks  were  not  available. 

It  is  recognized  that,  during  the  1  hour 
monthly  surveillance  test  period,  the  diesel 
could  be  exposed  to  electrical  system 
transients  (e.g.,  transients  induced  by 
inclement  weather  conditions)  which  could 
cause  the  paralleled  diesel  output  breaker  to 
trip  open.  Such  a  scenario,  although  unlikely, 
is  mitigated  by  the  availability  of  the 
alternate  EDG  which  is  placed  in  the  auto 
start  mode  prior  to  the  surveillance.  In 
addition,  during  testing,  an  operator  is 
continuously  monitoring  the  diesel  control 
panel  and  can,  if  necessary,  reset  the  affected 
EDG  lockout  relays  to  restore  EDG 
availability.  Therefore,  it  is  concluded  that 
the  proposed  changes  do  not  create  the 


possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 

Although  the  duration  of  the  EDG  18 
month  24  hour  surveillance  test  would  be 
reduced,  the  EDG  components  will  continue 
to  be  sufficiently  exercised  such  that  the 
ability  to  detect  incipient  and  degraded 
conditions  will  be  maintained  (See 
Attachment  4,  Figure  2  (of  amendment 
request]).  Also,  the  added  review  of  diesel 
reactive  loading  ensures  that  test  conditions 
closely  match  potential  emergency 
conditions.  In  addition,  the  monthly  full-load 
testing  will  provide  confidence  in  (Uesel 
reliability  and  performance  capability 
without  impacting  diesel  operability.  During 
the  monthly  test,  the  impact  on  plant  safety 
due  to  potential  exposvue  to  transient  grid 
conditions  is  considered  to  be  insignificant 
based  on  the  likelihood  of  such  transients 
coincident  with  the  testing  and  the  mitigating 
factors  discussed  in  Criterion  2  above. 

Based  on  the  above  considerations,  it  is 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration.  This 
notice  supersedes  the  staffs  notice 
pubhshed  in  the  Federal  Register  on 
July  19, 1995  (60  FR  37096). 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq..Shaw,Pittman,  Potts  and  ■ 
Trowbridge.  2300  N  Street.  NW. 
Washington,  DC  20037 

NRC  Project  Director:  Brian  E.  Holian, 
Acting 

Northeast  Naclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Qmnecticut 

Date  of  amendment  request:  October 
25, 1995 

Description  of  amendment  request: 
The  amendment  request  would  revise 
the  Technical  Specifications  (TS)  to 
relocate  the  flow-biased  average  power 
range  monitor  (APRM)  scram  and  rod 
block  setpoint  requirements  for  reactor 
operation  with  excessive  core  peaking, 
which  will  also  include  surveillance 
requirements  to  verify  the  setpoints.  The 
amendment  would  also  delete  TS  Figure 
2.1.2,  and  any  references  to  the  figure. 
APRM  meter  setting  adjustments  would 
be  changed  to  allow  setpoint  adjustment 
to  be  made  at  power  levels  less  than  or 
equal  to  90%  of  the  rated,  and  the 


requirement  that  the  scram  setting 
adjustment  be  <10%  would  be  further 
defined  as  <10%  of  the  rated  thermal 
power.  The  amendment  would 
incorporate  several  editorial  changes 
and  reniunbered  pages,  the  removal  of 
blank  pages,  a  revised  Table  of  Contents, 
and  a  modified  Bases  section  for  the 
APRM  setpoint  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

The  proposed  changes  do  not  involve  an 
SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  changes  do  not  cause  the 
APRM  scram  and  rod  block  setpoints  or 
APRM  meter  readings  to  be  manipulated 
differently.  The  change  limiting  the  scram 
and  rod  block  setting  adjustments  to  less  than 
10%  of  rated  thermal  power  is  more 
conservative  than  the  current  specification  in 
that  it  allows  the  APRM  meter  indication  to 
be  set  closer  to  the  flow-biased  scram  or  rod 
block  setpoint.  There  are  no  other  changes  to 
the  basic  function  of  any  plant  equipment. 
The  profKJsed  changes  to  technical 
specifications  will  not  decrease  the  margin  to 
the  fuel  thermal-mechanical  design  limits,  so 
the  potential  for  any  fuel  failure  from  the 
LHGR  [linear  heat  generation  rate]  transient 
overpower  condition  is  not  increased. 
Therefore,  the  consequences  of  a  transient 
overpower  are  also  not  increased.  Based  on 
the  above,  these  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  analyzed. 

Moving  the  APRM  setpoint  adjustment 
from  Section  2  to  Section  3/4.11  does  not 
reduce  or  eliminate  any  requirements.  The 
requirements  for  the  APRM  setpoint 
adjustment  are  more  clearly  defined  in  the 
LCO  [limiting  conditions  for  operation]  and 
Surveillance  Requirements  with  specific 
applicability  and  corrective  action 
requirements.  The  proposed  changes  do  not 
affect  the  basic  function  of  any  plant 
equipment.  The  basic  process  for  performing 
the  APRM  setpoint  adjustment  is  not 
significantly  changed,  so  the  proposed 
changes  do  not  create  a  new  process  and  do 
not  involve  any  new  failure  that  would  cause 
a  new  or  different  kind  of  accident  to  occur. 

The  elimination  of  redundant  information 
in  the  technical  specifications  and  the 
relocation  of  information  pertinent  to  the 
operators  for  performing  the  APRM  setdown 
determination  does  not  create  a  new  or 
different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Allowing  APRM  setpoint  adjustment 
during  power  operation  at  off-rated 
conditions  improves  the.fiexibility  to  make 


control  rod  pattern  or  core  flow  adjustments, 
but  will  still  preserve  the  required  setdown 
factor  that  must  be  maintained  in  that  flux 
shape  and  power  level.  The  change  to  set  up 
the  APRM  meter  reading  up  to  10%  above 
the  nominal  power  indication  (instead  of 
setting  up  only  to  the  current  MFLPD 
[maximum  fraction  of  limiting  power 
density)  percentage]  allows  a  higher  APRM 
meter  setting  to  be  made.  This  allows  the 
conservative  setting,  but  eliminates  frequent 
setting  changes  each  time  a  new  value  of 
FRP/MFLPD  [fraction  of  rated  power]  is 
calculated  provided  the  APRM  setting 
remains  conservatively  greater  than  or  equal 
to  MFLPD/FRP  multiplied  by  percent  core 
thermal  power.  Thus,  the  margins  to  the  fuel 
thermal  and  mechanical  design  limits  are  not 
reduced.  The  fuel  remains  adequately 
protected  from  failure  due  to  a  transient 
LHGR  overpower  condition.  There  is  no 
reduction  in  any  margin  of  safety. 

The  time  requirements  imposed  are 
consistent  with  the  current  fiiel  thermal  limit 
^JO0  actions  and  are  more  conservative  than 
STS,  therefore,  the  pro[>osed  action  time 
requirement  provides  the  same  margin  of 
safety  as  currently  exists  in  the  MPl 
[Millstone  Unit  1]  Technical  Specifications. 
The  margins  to  the  fuel  thermal  and 
mechanical  design  limits  are  not  reduced. 
There  is  no  reduction  in  any  margin  of  safety 
and  the  fuel  remains  adequately  protected 
from  failure  due  to  a  transient  LHGR 
overpower  condition. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike. 
Norwich.  CT  06360. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq..  Senior  Nuclear  Coimsel. 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford.  CT  06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London,  Connecticut 

Date  of  amendment  request: 
November  20. 1995 

Description  of  amendment  request: 
The  first  of  the  proposed  changes 
provides  clarification  to  the 
appUcabihty  statement  for  the  steam 
generator  blowdown  monitor  in  Table 
3.3-12.  The  applicability  is  changed  to 
be  for  Modes  1-4  only.  The  second 
proposed  change  involves  the  action 
statement  for  the  steam  generator 
blowdown  monitor  in  Table  3.3-12. 
Action  2.  The  action  required  when  the 


monitor  is  not  operable  is  clarified  to 
state  that  if  discharges  are  suspended, 
no  sampling  is  required.  The  last 
proposed  change  involves  the 
applicability  statement  for  the 
condensate  poUshing  facility  waste 
neutralizing  sump  radiation  monitor.  It 
is  clarified  to  state  that  the  monitor  is 
only  required  when  the  pathway  is  in 
use. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

...  NNECO  [Northeast  Nuclear  Energy 
Company]  concludes  that  these  changes  do 
not  involve  a  significant  hazards 
consideration  since  the  proposed  changes 
satisfy  the  criteria  in  10CFR50.92(c).  That  is, 
the  proposed  changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  clarify  the  modes 
and  conditions  for  which  the  radiation 
monitors  are  utilized,  as  well  as  the  required 
actions  when  the  "monitors  are  not  operable. 
These  changes  are  administrative  in  nature, 
therefore,  the  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  have  no  [ejffect  on 
the  ability  of  the  monitors  to  perform  their 
design  function.  The  clarifications  do  not 
involve  any  physical  modifications  to  any 
equipment,  structures,  or  components.  The 
proposed  changes  have  no  impact  on  design 
basis  accidents,  and  the  changes  will  not 
modify  plant  response  or  create  a  new  or 
unanalyzed  event. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

These  changes  do  not  have  any  impact  on 
the  protective  boundaries  and.  therefore, 
have  no  impact  on  the  safety  limits  for  these 
boundaries.  The  instrumentation  associated 
with  these  changes  do  not  provide  a  safety 
function  and  only  serve  to  provide 
radiological  information  to  plant  operators. 
The  instrumentation  has  no  [e]ffect  on  the 
operation  of  any  safety-related  equipment. 
No  hardware,  software,  or  setpoint  changes 
are  involved  in  this  proposed  change.  These 
changes  provide  clarification  of  modes  and 
conditions  for  which  the  radiation  monitors 
are  utilized.  As  such,  these  changes  have  no 
impact  on  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
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Thrae  Rivers  r^wnmiinity-Turhnirail 

College,  574  N^w  London  Turnpike, 
Norwich,  CT  04360. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  E«q.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NBC  Project  pirector:  Phillip  F. 
McKee  , 

Northeast  Nnckar  Energy  Company,  et 
aL,  Docket  No.  50-336,  Millstone 
Nmdear  Power  Station,  Unit  No.  2,  New 
London,  Connafcticut 

Date  ofameiidment  request: 
November  21.  1995 

Description  of  amendment  request: 
The  proposed  ainendment  would  clarify 
the  reactor  containment  building 
temperature  as  "an  equilibriimi  liner 
temperature,"  and  the  affected  Bases 
will  be  updated  to  reflect  the  results  of 
the  most  recent!  main  steam  line  break 
(MSLB)  analysis-  The  changes  to  the 
Bases  also  identify  that  the  limiting 
event  affecting  containment  temperatxire 
and  pressure  now  includes  the  MSLB  in 
addition  to  a  Loss  of  Coolant  Accident. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  JO  CFR  S0.91(a),  the 
licensee  has  pr0vlded  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  ($HC),  which  is  presented 
below: 

...  NNECO  (Northeast  Nuclear  Energy 
Company]  concludes  that  these  changes  do 
not  involve  a  signsficant  hazards 
consideration  since  the  proposed  change 
satisfies  the  criteiia  in  10CFR5O.92(c).  That 
is,  the  proposed  changes  do  not: 

Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

These  changes  are  clarificati(Hi8  that  are 
administrative  in  nature.  The  changes  only 
incorporate  the  revised  containment  analysis 
as  approved  by  the  NRC.  There  are  no 
hardware  changes  and  no  change  to  the 
functioning  of  an  j  equipment  which  could 
affect  any  operatienal  modes  or  accident 
precursors.  Therefore,  there  is  no  way  that 
the  probability  of  previously  evaluated 
accidents  could  be  affected. 

There  are  no  halxlware  modifications 
associated  with  these  changes  and  no  change 
to  the  functioning  of  any  equipment  which 
could  affect  radiological  releases.  The  safety 
analysis  of  the  plant  is  unaffected  by  the 
changes.  Therefore,  there  is  no  effect  on  the 
consequences  of  previously  evaluated 
accidents. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  fi|t>m  any  accident 
previously  evaluated. 

These  changes  4re  clarifications  that  are 
administrative  only.  There  are  no  hardware 
changes  and  no  ckange  to  the  functioning  of 
any  equipment  wjiich  could  introduce  new 
or  unique  operational  modes  or  accident 
precursors.  Therefore,  there  is  no  p>ossibility 
of  an  accident  of  4  new  or  different  type  than 
previously  evalu^ed. 
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Involve  a  significant  reductitHi  In  a  margin 
of  safety. 

These  changes  are  clarifications  that  are 
administrative  in  nature.  They  do  not 
increase  or  decrease  any  plant  operating 
requiraments  or  limits.  Therefore,  they  have 
no  effect  on  any  safety  analysis  and  no 
impact  on  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Tlierefbre,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Nonvich.  CT  06360. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Profect  Director:  Phillip  F. 
McKee 

South  Carolina  Electric  ft  Gas  Company 
(SCEftG),  South  Carolina  Public  Service 
Authority,  Docket  No.  50-395,  Virgil  C 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfield  County,  South  Carolina 

Date  of  amendment  request: 
November  14,  1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  Technical  Specification  (TS) 
for  motor  operated  valves  with  thermal 
overload  protection  and  bypass  devices 
(TS  3/4.8.4.2)  to  follow  the  guidance  of 
the  improved  Westinghouse 
Standardized  TS  (NUREG-1431.  Rev.  1). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqiiired  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  probability  or  consequences  of  an 
accident  previously  evaluated  in  the 
FSAR  [Final  Safety  Analysis  Report]  is 
not  significantly  increased. 

The  removal  of  TS  3/4.8.4.2  bxm  TS  in  no 
way  impacts  the  accident  analysis  of  the 
FSAR.  Compliance  of  10  CFR  50,  as  applies 
to  Regulatory  Guide  1.106,  will  be 
maintained  and  controlled  through  plant 
procedures  with  changes  evaluated  through 
10  CFR  50.59  rather  than  through  TS 
amendments.  Therefore,  the  probability  « 
consequences  of  a  previously  evaluated 
accident  has  not  been  increased. 

2.  The  possibility  of  an  accident  at  a 
malfunction  of  a  different  type  than  any 
previously  evaluated  is  not  created. 

The  proposed  TSCR  (TS  change  request) 
does  not  necessitate  physical  alteration  of  the 
plant  nor  changes  in  parameters  governing 
normal  plant  operation.  Therefore,  the 


change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  or 
malfunction. 

3.  The  margin  of  safety  has  not  been 
significantly  reduced. 

The  removal  of  TS  3/4.8.4.2  and  Table  3.8- 
2  vrill  not  diminish  the  existing  thermal 
overload  protection  and/or  bypass  devices 
operability  and  testing  requirements.  They 
will  be  maintained  and  controlled  in  plant 
procedures,  and  changes  will  be  subject  to  10 
CFR  50.59  review.  Therefore,  the  margin  of 
safety  has  not  decreased. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  library,  300 
Washington  Street,  Wiimsboro,  SC 
29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia,  South  Carolina  29218 

NRC  Project  Director:  Frederick  J. 
Hebdon 

South  Carolina  Electric  ft  Gas  Company 
(SCEftG),  South  Carolina  Public  Service 
Authority,  Docket  No.  50-395,  Vii^  C 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfidd  County,  South  Carolina 

Date  of  amendment  request: 
November  21. 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS)  3/ 
4.5.2  by  allowing  a  one  time  extension 
of  the  allowable  outage  time  from  72 
hours  to  7  days  for  each  residual  heat 
removal  (RHR)  train.  The  one  time 
extension  is  needed  to  allow 
maintenance  and  modification  to  the 
RHR  system  while  the  plant  is  in  Mode 
1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  probability  or  consequences  of  an 
accident  previously  evaluated  is  not 
significantly  increased. 

The  probability  of  an  accident  previously 
evaluated  in  the  FSAR  (Final  Safety  Analysis 
Report]  does  not  change.  A  one  time 
extension  to  increase  the  allowed  outage  time 
for  each  train  of  RHR  from  72  hours  to  7  days 
affects  only  RHR  train  availability  which 
does  not  contribute  to  the  probability  of  a 
LCKIA  (loss-of-coolant  accident).  The 
proposed  change  to  TS  3/4.5.2  has  been 
shown  to  have  only  a  small  increase  in  Core 
Damage  Frequency.  The  consequences  of  a 


LOCA  does  not  change  from  those  currently 
resulting  from  a  LOCA  initiated  while  in  TS 
3.5.2  ACTION  statement  (a.),  thus,  there  is  no 
change  in  consequences  of  an  accident 
previously  evaluated  in  the  FSAR. 

2.  The  possibility  of  an  accident  or  a 
malfunction  of  a  different  type  than  any 
previously  evaluated  is  not  created. 

The  proposed  TSCR  (TS  change  request) 
only  results  in  a  one  time  increase  in  the 
allowable  outage  time  for  each  train  of  RHR. 
It  does  not  result  in  an  operational  condition 
different  bom  that  which  has  already  been 
considered  by  TS.  Therefore,  the  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  or  malfunction. 

3.  The  margin  of  safety  has  not  been 
significantly  reduced. 

The  effects  of  increasing  the  allowed 
outage  time  on  the  calculated  core  damage 
frequency  has  been  evaluated  and 
determined  to  be  small. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this   . 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  library,  300 
Washington  Street,  Winnsboro,  SC 
29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Coliunbia,  South  Carolina  29218 

NRC  Project  Director:  Frederick  J. 
Hebdon 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duqnesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  amendment  request: 
November  22, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  operating  license  to  reflect 
the  license  transfer  for  part  of  Ohio 
Edison  Company's  ownership  interest  in 
the  Perry  Nuclear  Power  Plant  (PNPP), 
Unit  No.  1  to  its  wholly  owned 
subsidiary,  OES  Nuclear  Inc. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  PNPP 
Operating  License  are  administrative  and 


have  no  effiect  on  the  PNPP  fedlity, 
programs,  personnel  or  any  plant  systems. 
All  Limiting  Conditions  for  Operation, 
Limiting  Safety  Systems  Settings,  and  Safety 
Limits  si>ecified  in  the  Technical 
Specifications  will  remain  unchanged.  This 
change  meets  one  of  the  examples  of  a 
change  not  likely  to  involve  a  significant 
hazards  consideration  in  that  it  is  a  purely 
administrative  change.  48  Fed.  Reg.  14,864 
(1983). 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the  PNPP 
Operating  License  are  administrative  and 
have  no  effect  on  the  PNPP  fecility, 
programs,  personnel  or  any  plant  systems. 
PNPP's  design  and  design  bases  will  remain 
unchanged  as  will  All  Limiting  Conditions 
for  Operation,  Limiting  Safety  Systems 
Settings,  and  Safety  Limits  specified  in  the 
Technical  Specifications.  This  change  meets 
one  of  the  examples  of  a  change  not  likely 
to  involve  a  significant  hazards  consideration 
in  that  it  is  a  purely  administrative  change. 
48  Fed.  Reg.  14,864  (1983). 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  profKJsed  changes  to  the  PNPP 
Op>erating  License  are  administrative  and 
have  no  effect  on  the  PNPP  facility, 
programs,  personnel  or  any  plant  systems. 
All  Limiting  Conditions  for  Operation, 
Limiting  Safety  Systems  Settings,  and  Safety 
Limits  specified  in  the  Technical 
Specifications  Mdll  remain  unchanged.  This 
change  meets  one  of  the  examples  of  a 
change  not  likely  to  involve  a  significant 
hazards  consideration  in  that  it  is  a  purely  an 
administrative  change.  48  Fed.  Reg.  14,864 
(1983). 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location iPeny  Public  Library,  3753 
Main  Street,  Peiry,  Ohio  44081 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037 

NRC  Project  Director:  Gail  H.  Marcus 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
November  20, 1995 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
Technical  Specifications  (TS)  for  the 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2  (NA-1&2).  Specifically,  the 
change  would  permit  the  use  of  10  CFR 
Part  50,  Appendix  J,  Option  B, 


Performance-Based  Containment 
Leakage  Rate  Testine. 

The  Nuclear  Regulatory  Commission 
(NRC)  has  amended  its  regulations  to 
provide  a  performance-based  option  for 
leakage-rate  testing  of  containments. 
This  testing  option  is  available  in  lieu 
of  compliance  with  the  prescriptive 
requirements  contained  in  Appendix  J 
regulations.  In  order  to  implement  the 
performance-based  leakage-rate  testing 
option  the  TS  must  be  changed  to 
eliminate  reference  to  the  prescriptive 
Appendix  J  requirements.  Therefore,  the 
licensee  is  proposing  a  change  to  the 
NA-1&2  TS  to  eliminate  the  current 
prescriptive  requirements  for  leakage 
rate  testing  of  the  containment  and 
reference  Option  B  to  10  CFR  50 
Appendix  J  and  NRC  Regulatory  Guide 
1.163,  "Performance-Based  Containment 
Leakage-Test  Program."  This  change 
will  permit  use  of  the  performance- 
based  surveillance  testing,  Option  B,  of 
10  CFR  50  Appendix  J. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  op>eration  of  North  Anna 
Power  Station  with  the  proposed  change  will 
not: 

1.  Involve  a  significant  increase  in  either 
the  probability  of  occurrence  or 
consequences  of  any  accident  or  equipment 
malfunction  scenario  which  is  imp>ortant  to 
safety  and  which  has  been  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR). 

Plant  systems  and  components  will  not  be 
operated  in  a  different  manner  as  a  result  of 
the  prof)osed  Technical  Specifications 
change.  The  proposed  change  permits  a 
performance-based  approach  to  determining 
the  leakage-rate  test  frequency  for  the 
containment  and  contaimnent  penetrations 
(Type  A,  B,  and  C  tests).  Since  the  proposed 
change  only  affects  the  test  frequency  for 
containment  and  containment  penetrations, 
the  probability  of  occurrence  of  an  accident 
is  not  affected  by  the  proposed  changes  in  the 
leak-rate  test  interval. 

The  proposed  change  increases  the 
probability  of  a  malfunction  due  to  the  longer 
intervals  between  leakage  tests.  It  has  been 
estimated  that  the  longer  test  intervals  will 
increase  the  overall  accident  risk  to  the 
public  by  approximately  0.7%  a;id  2.2%  (for 
changes  in  the  frequency  of  Type  A  tests  and 
Type  B  and  C  tests,  respectively).  However, 
this  increase  in  accident  risk  has  been  judged 
to  be  insignificant.  This  increase  has  been 
reviewed  and  judged  to  be  acceptable  by  the 
NRC  as  documented  in  NUREG-1493  and  the 
recent  rulemaking  to  10  CFR  50  Appendix  J. 

The  Limiting  Conditions  for  Operation  are 
not  being  changed  for  the  containment  or  any 
other  safety  system.  The  containment  and 
other  safety  system  remain  operable  as 
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assumed  in  the  ^cddsnt  analysis.  Since  the 
proposed  changf  does  not  a^9ct  the  l-imitipg 
Conditions  for  Operation  for  the 
containment,  th^  containment  penetratioas, 
or  the  other  saleiy  systems,  the  consequences 
of  an  accident  ai|B  not  afiected  by  the  changes 
in  test  frequency. 

2.  Create  the  possibility  of  a  new  or 
diffsrent  type  of  accident  than  those 
previously  evalwted  in  the  UFSAR. 

Implementing  the  proposed  Technical 
SpeciGcations  dkange  to  remove  the 
prescriptive  testing  requirements  and  permit 
use  of  Appendixi  J,  Option  B,  performance- 
based  testing  of  Containment  and  its 
penetrations  do  Hot  create  the  possibility  of 
an  accident  of  a  different  type  than  was 
previously  evaliHated  in  the  UFSAR  Plant 
systems  and  components  will  not  be  operated 
in  a  different  mabner  as  a  result  of  the 
proposed  Technical  Specifications  change. 
Thus,  the  proposed  Technical  Specifications 
change  in  leakage-rate  test  frequency  does 
not  introduce  ai^  new  accident  precursors  or 
modes  of  operation.  The  containment  and 
containment  petietrations  will  not  be 
operated  any  dlAsrently  as  a  result  of  the 
proposed  change. 

Therefore,  the  possibility  for  an  accident  of 
a  different  type  t)ian  was  previously 
evaluated  in  the  ^fety  Analysis  Report  is  not 
created  by  die  pmposed  Technical 
Specifications  change. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change,  which  replacels]  the 
present  prescripf  ve  testing  requirements 
with  Appendix  J«  Option  B,  performance- 
based  testing  of  qontainment  and  its 
penetrations,  wil  continue  to  ensure  that  the 
existing  accident  analysis  assumptions  are 
maintained.  The  containment  and 
containment  penetrations  will  not  be 
operated  or  tested  any  differently.  Only  the 
leakage  rate  test  frequency  is  being  changed 
as  a  result  of  the  proposed  change.  The 
operational  leak^e-rate  test  acceptance 
criteria  and  the  operabiiity  requirements  are 
not  being  changed. 

The  NRC  sta|f  has  reviewed  the 
licensee's  analf  sis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  5ai.92(c)  are  satisBed. 
Therefore,  the  KRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  sig^ficant  hazards 
consideration. 

Local  Public  Vocument  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Bimton  and  Williams, 
Riverfront  Plazp,  East  Tower,  951  E. 
Byrd  Street,  Richmond.  Virginia  23219 

NRC  Project  Director:  David  B. 
Matthews 


Virginia  Ekctric  and  Power  Coapany, 
Docket  Nos.  90-280  and  50-281,  Sorry 
Power  Station,  Unit  No*.  1  and  2,  Surry 
County.  Virginia    :*" 

Date  of  amendment  request: 
November  20, 1995 

Description  of  amendment  request: 
The  proposed  changes  to  the  Smry 
Technical  Specifications  would 
eliminate  the  existing  prescriptive 
testing  requirements  for  leakage  rate 
testing  of  the  containment  and  instead 
reference  the  Nuclear  Regulatory 
Commission  (NRC)  Regulatory  Guide 
1.163,"  Performance-Based  Containment 
Leak-Test  Program,"  which  would 
permit  use  of  the  performance-based 
lealutge  rate  testing.  Option  B  of  10  CFR 
Part  50  Appendix  J. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  Surry  Power 
Station  with  the  proposed  change  will  not: 

1.  Involve  a  significant  increase  in  either 
the  probability  of  occurrence  or 
consequences  of  any  accident  or  equipment 
malfunction  scenario  which  is  important  to 
safety  and  which  has  been  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR). 

Plant  systems  and  components  will  not  be 
operated  in  a  different  manner  as  a  result  of 
the  proposed  Technical  Specifications 
change.  The  proposed  change  permits  a 
performance-based  approach  to  determining 
the  leakage-rate  test  frequency  for  the 
containment  and  containment  penetrations 
(Type  A,  B,  and  C  tests).  There  are  no  plant 
modifications,  <x  changes  in  methods  of 
operation.  Therefore,  the  changes  in  testing 
Intervals  for  the  containment  and 
containment  penetrations  have  no  [e]fiect  on 
the  probability  of  occurrence  of  a  LOCA 
[loss-of-coolant  accident).  Since  the  proposed 
change  only  affects  the  test  frequency  for 
containment  and  the  containment 
penetrations,  and  the  as-found  test 
acceptance  criteria  at  Surry  the  probability  of 
occurrence  and  the  consequences  of  an 
accident  are  not  affiected  by  the  proposed 
changes  in  the  leak-rate  test  interval. 

The  proposed  change  increases  the 
probability  of  a  malfunction  of  equipment 
important  to  safety  due  to  the  longer  intervals 
between  leakage  tests.  It  has  been  estimated 
that  the  longer  test  intervals  will  increase  the 
overall  accident  risk  to  the  public  by 
approximately  0.7%  and  2.2%  (for  changes 
in  the  frequency  of  Type  A  tests  and  Type 
B  and  C  tests,  respectively).  However,  this 
increase  in  accident  risk  has  been  judged  to 
be  insignificant.  This  increase  has  been 
reviewed  and  judged  to  be  acceptable  by  the 
NRC  as  documented  in  NUREG-1493  and  the 
recent  rulemaking  to  10  CFR  50  Appendix  J. 

The  containment  and  other  safety  system 
remain  op>erable  as  assumed  in  the  accident 


analysis.  Changing  the  as-found  acceptance 
criterion  to  1.0  La  at  Surry  does  not  increase 
the  probability  or  consequences  of  an 
accident,  since  the  accident  analysis 
assume[8]  a  leakage  rate  of  La  for  Design 
Basis  Accidents.  The  as-left  Type  A  test 
acceptance  criterion  remains  at  less  than  (or 
equal  to)  0.75  La.  Since  the  proposed  changes 
do  not  affect  the  Limiting  Conditions  for 
Operation  for  the  containment,  the 
containment  penetrations,  or  the  other  safety 
systems,  the  consequences  of  an  accident  are 
not  affected  by  the  changes  in  test  frequency. 
Therefore,  the  probability  of  an  accident  or 
consequences  of  an  accident  are  not 
adversely  affected  as  a  result  of  this  change. 

2.  Create  the  possibility  of  a  new  or 
different  type  of  accident  than  those 
previously  evaluated  in  the  UFSAR 

Implementing  the  proposed  Technical 
Specifications  change  to  remove  the 
prescriptive  testing  requirements  and  permit 
use  of  Appendix  J,  Option  B,  performance- 
based  testing  of  containment  and  its 
penetrations  does  not  create  the  possibility  of 
an  accident  of  a  different  type  than  was 
previously  evaluated  in  the  UFSAR.  Plant 
systems  and  components  will  not  be  operated 
in  a  different  manner  as  a  result  of  the 
proposed  Technical  Specifications  changes. 
Thus,  the  proposed  Technical  Specifications 
changes  in  leakage-rate  test  frequency  do  not 
introduce  any  new  accident  precursors  or 
modes  of  operations.  The  containment  and 
containment  penetrations  will  not  be 
operated  any  differently  as  a  result  of  the 
proposed  changes.  Therefore,  the  possibility 
for  an  accident  of  a  different  type  than  was 
previously  evaluated  in  the  Safety  Analysis 
Report  is  not  created  by  the  proposed 
Technical  Specifications  change. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  Specifications 
change,  which  replace(s]  the  present 
prescriptive  tasting  requirements  with 
Appetidix  J,  Option  B,  performance-based 
testing  of  containment  and  its  penetrations, 
will  continue  to  ensure  that  the  existing 
accident  analysis  assumptions  are 
maintained.  The  containment  and 
contaiiunent  penetrations  will  not  be 
operated  or  tested  any  differently.  The 
leakage  rate  test  frequency  is  being  changed 
as  a  result  of  the  proposed  change.  Changing 
the  as-found  acceptance  criterion  to  1.0  La  at 
Surry  does  not  increase  the  consequences  of 
an  accident,  since  the  accident  analysis 
a6sume{s]  a  leakage  rate  of  La  for  Design 
Basis  Accidents.  The  as-left  Type  A  test 
acceptance  criterion  remains  at  less  than  (or 
equaJ  to]  0.75  La,  which  maintains  the 
operating  margin.  The  operational  leakage- 
rate  test  acceptance  criteria  and  the 
operability  requirements  are  not  being 
changed.  Therefore,  the  margin  of  safety  as 
defined  in  the  Technical  Specifications  bases 
is  unaffected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Rornn 
location:  Swem  Libruy ,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Himton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219 

NHC  Project  Director:  David  B. 
Matthews 

Wisconsin  Electric  Powo-  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  Town  otTvm  Creeks, 
Manitowoc  County,  Wisconsin 

Date  of  amendment  request:  October 
23, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  die  name  of  the  licensee  from 
Wisconsin  Electric  Power  Company  to 
Wisconsin  Energy  Company. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

As  a  result  of  the  proposed  license 
amendment,  there  will  be  no  physical  change 
to  the  facilities  and  all  Limiting  Conditions 
for  Operations,  Limiting  Safety  System 
Settings,  and  Safety  Limits  s(>ecified  in  the 
Technical  Specifications  will  remain 
unchanged.  Also,  the  fecilities'  Quality 
Assurance  Program,  Emergency  Plan, 
Security  Plan,  and  Operator  Training  and 
Requalification  Program  will  be  unaffected. 
Therefore,  this  amendment  will  not  cause  a 
significant  increase  in  the  [nobability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  pro()osed 
amendments  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  amendment  will  have  no 
efiiect  on  the  physical  configuration  of  the 
fecilities  or  the  manner  in  which  they  will 
operate.  The  design  and  design  basis  of  the 
plants  will  remain  the  same.  The  current 
plant  safety  analysis  will  therefore  remain 
complete  and  accurate  in  addressing  the 
design  basis  events  and  in  analyzing  plant 
response  and  consequences  for  the  fecilities. 
The  Limiting  Conditions  for  Operations, 
Limiting  Safety  System  Settings,  and  Safety 
Limits  specified  in  the  Technical 
Specifications  for  the  fecilities  are  not 
affected  by  the  proposed  license  amendment. 
The  plant  conditions  for  which  the  design 
basis  accident  analysis  have  been  performed 
will  remain  valid.  Therefore,  the  proposed 
license  amendment  cannot  create  the 
possibility  of  a  new  or  different  Idnd  of 


accident  &Yim  any  accident  previously 
evaluated. 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  involve  a  significant 
reduction  in  the  mar^n  of  safety. 

Plant  safety  margins  are  established 
through  Limiting  Conditions  for  Operation, 
Limiting  Safety  System  Settings,  and  Safety 
Limits  specified  in  the  Technical 
Specifications.  Since  there  will  be  no  change 
to  the  physical  design  or  operation  of  the 
plant,  there  will  be  no  change  to  any  of  these 
margins.  Thus,  the  proposed  license 
amendment  will  not  involve  a  reduction  in 
any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFH  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NBC  Project  Director:  Gail  H.  Marcus 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  Town  of  T%vo  Creeks, 
Manitowoc  County,  Wisconsin 

Date  of  amendment  request: 
November  17, 1995 

Description  of  amendment  request: 
The  proposed  amendment  woidd  revise 
Technical  Specification  (TS)  15.6.3, 
"Facility  Staff  Qualifications."  The 
position  of  Health  Physics  Manager 
would  be  renamed  Health  Physicist. 
This  change  would  provide  additional 
staffing  flexibility. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  separate  the 
qualifications  requirements  of  the  Technical 
Specifications  from  the  Health  Physics 
Manager,  while  requiring  that  the  same 
qualifications  be  fulfilled  by  a  designated 
Health  Physicist  position  within  the 
organization.  This  change  maintains  the 
present  knowledge  requirements  of  the  PBNP 
staff.  The  personnel  holding  the  health 
physics  qualifications  are  not  considered  in 
the  probability  of  any  accident.  By  ensuring 


the  appropriate  expertise  remains  on  the  staff 
to  advise  management  on  issues  related  to 
radiological  safety,  appropriate  action  is 
assured  during  analyzed  events  to  assess  and 
mitigate  the  radiological  consequences. 
Therefixe,  this  change  does  not  affect  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  result  in  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  separates  the  Health 
Physics  Manager  qualifications  from  the 
position  while  maintaining  the  requirements 
for  that  expertise  to  be  maintained  within  the 
organization.  This  is  an  administrative 
change  only  and  does  not  affect  any  plant 
structiires,  systems  and  components. 
Therefore,  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated 
cannot  result.  ^ 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  are  administrative 
only.  The  required  levels  of  expertise  and 
experience  will  be  maintained  within  the 
Health  Physics  organization.  Therefore,  there 
is  no  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph.  P.  Mann  Library.  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Gail  H. 
MarcusWoff  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
November  22, 1995 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  3.9.4,  "Containment 
Building  Penetrations,"  and  its 
associated  Bases  section  to  allow  the 
containment  personnel  airlock  doors  to 
be  oi>en  during  core  alterations  and 
movement  of  irradiated  fuel  in 
containment  provided  that  a  minimum 
of  one  door  in  the  emergency  airlock  is 
closed  and  one  door  in  the  personnel 
airlock  is  capable  of  being  closed.  Also, 
Surveillance  Requirement  4.9.4  would 
be  revised  to  sp>ecify  that  each 
containment  penetration  should  be  in 
its  "required  condition,"  instead  of 
"closed/isolated  condition." 
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Basis  for  proposed  no  agnificant 
hazards  considi^ration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  propose^  change  does  not  involve 
a  significant  incraue  in  the  probability  or 
consequences  of  4n  accident  previously 
evaluated. 

The  proposed  change  to  Technical 
Specification  3.9.4  would  allow  the 
containment  personnel  airlock  to  be  open 
during  fuel  movement  and  core  alterations. 
The  containment  personnel  airlock  is 
currently  closed  ouring  fuel  movement  and 
core  alterations  to  prevent  the  escape  of 
radioactive  material  in  the  event  of  a  fiiel 
handling  accideni  The  containment 
personnel  airlock  is  not  an  initiator  of  any 
accident.  Whether  the  containment  personnel 
airlock  doors  are  •pen  or  closed  during  fuel 
movement  and  csfe  alterations  has  no  affect 
on  the  probability  of  any  accident  previously 
evaluated. 

The  proposed  change  does  alter 
assimiptions  previously  made  in  evaluating 
the  radiological  consequences  of  the  fuel 
handling  accident  inside  the  contaiimient 
building.  The  proposed  change  allows  for  the 
containment  personnel  airlock  to  be  open 
during  refueling.  The  radiological 
consequences  described  in  this  change  are 
bounded  by  thoseigiven  in  the  Wolf  Creek 
Generating  Statio^  Safety  Evaluation  Report 
and  General  Desi^  Criteria  19.  All  doses  for 
the  proposed  chaitge  are  less  than  the 
acceptance  criteritt  therefore,  there  is  no 
significant  increase  in  the  consequences  of  an 
accident  previously  analyzed. 

The  proposed  change  would  significantly 
reduce  the  dose  to  workers  in  the 
containment  in  tht  event  of  a  fiiel  handling 
accident  by  acceldreting  the  containment 
evacuation  process.  The  proposed  change 
would  also  significantly  decrease  the  wear  on 
the  containment  personnel  airlock  doors  and, 
consequently,  inc|ease  the  reliability  of  the 
containment  personnel  airlock  doors  in  the 
event  of  an  accident 

Since  the  proba|ulity  of  a  fuel  handling 
accident  is  unaffected  by  the  airlock  door 
positions,  and  the  [increased  doses  do  not 
exceed  acceptance  limits,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  woul4  not  affect  the  probability 
or  consequences  of  an  accident  previously 
analyzed. 

2.  The  propose4  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  pre\  lously 
evaluated. 

The  proposed  change  affiects  a  previously 
evaluated  accident,  e.g.,  a  fuel  handling 
accident  inside  ootitainment.  The  existing 
accident  has  been  modified  to  account  for  the 
containment  personnel  airlock  doors  being 
opened  at  the  time  of  the  accident.  It  does  not 
represent  a  significant  change  in  the 
configuration  or  operation  of  the  plant 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  afxddent  from  any  accident 
previously  evaluated. 


3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  saiety. 

T^e  maigin  of  safety  is  reduced  when  the 
ofEsite  and  control  room  doses  exceed  the 
acceptance  criteria  in  the  Wolf  Creek 
Generating  Station  Safety  Evaluation  Report 
As  previously  discussed  in  the  response  to 
Standard  I,  the  offsite  and  control  room  doses 
are  below  the  acceptance  criteria.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefme,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  SUberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington.  D.C. 
20037 

NBC  Project  Director  William  H. 
Bateman  "• 

Previoiuly  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendaents  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  follov\dng  notices  were  previously 
pubUshed  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois^)ocket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station.  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  amendment  request: 
November  14,  1995 

Description  of  amendment  request: 
The  proposed  amendment  would  close 
out  additional  open  items  identified  in 


the  NRC  staff's  review  of  theupgiade  of 
the  Dresden  and  Quad  Cities  Technical 
Specifications  (TS)  to  the  standard 
Technical  Specifications  (STS) 
contained  in  NUREG-0123.  The 
Technical  Specification  Upgrade 
Program  (TSUP)  is  not  a  complete 
adaption  of  the  STS.  The  TS  upgrade 
focuses  on  (1)  integratii^  additional 
information  such  as  equipment 
operability  requirements  during 
shutdown  conditions,  (2)  clarifying 
requirements  such  as  limiting 
conditions  for  operation  and  action 
statements  utilizing  STS  terminology, 
(3)  deleting  superseded  requirements 
and  modifications  to  the  TS  based  on 
the  licensee's  responses  to  Generic 
Letter  (GL),  and  (4)  relocating  specific 
items  to  more  appropriate  TS  locations. 
The  Novonber  14, 1995,  application 
proposed  to  close  out  all  open  items 
identified  during  the  NRC's  review  as 
noted  in  previous  NRC  staff  Safety 
Evaluations  for  previously  provided 
submittals  rwarding  the  TSUP  project. 

Date  of  publication  of  indiviaual 
notice  in  Federal  Registen  November 
29,1995  (60  FR  61272). 

Expiration  date  of  individual  notice: 
December  28, 1995 

Local  Public  Document  Room 
location:  for  Dresden,  the  Morris  Area 
PubUc  Library  District,  604  Liberty 
Street,  Morris,  Illinois;  and  for  Quad 
Cities  Station,  the  Dixon  Public  Library, 
221  Hennepin  Avenue,  Dixon,  Illinois. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois^Jocket 
Nos.  50-373  and  50-374,  LaSalle  County 
Station,  Units  1  and  2,  LaSaUe  County, 
Illinois;  Docket  Nos.  50-254  and  50-265, 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2,  Rock  Island  County, 
Illinois 

Date  of  amendment  request: 
November  14, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  technical  specifications  of 
these  plants  to  incorporate  10  CFR  Part 
50,  Appendix  J,  "Primary  Reactor 
Containment  Leakage  Testing  For 
Water-Cooled  Power  Reactors",  Option 
B. 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  7, 
1995  (60  FR  62896) 

Expiration  date  of  individual  notice: 
January  8, 1996 

Local  Pijblic  Document  Room 
location:  for  Dresden  Station,  Morris 
Area  PubUc  Library  District,  604  Liberty 
Street,  Morris,  Illinois;  for  LaSalle 
Coimty  Station,  Jacobs  Memorial 
Library,  Illinois  Valley  Community 


College,  Oglesby.  Illinois;  and  for  Quad 
Qties  Station,  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  PUmt,  Middlesex  Coun^, 
Connecticut 

Date  of  amendment  request: 
November  14, 1995 

Description  of  amendment  request: 
The  notice  relates  to  your  November  14, 
1995,  application  to  amend  the 
Technical  Specifications  to  provide  a 
one-time  exception  to  the  Technical 
Specification  3.9.12,  "Fuel  Building 
Storage  Air  Cleanup  System,"  to  allow 
the  fuel  storage  building  air  cleanup 
system  to  be  inoperable  during  intervals 
in  which  new  fuel  rack  modules  will  be 
moved  into  and  old  fuel  modules  will 
be  moved  out  of  the  fuel  storage 
building. 

Date  of  pulbication  of  individual 
notice  in  Federal  Register  November 
28. 1995  (60  FR  58688) 

Expiration  date  of  individual  notice: 
December  28. 1995 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  CT  06457. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  CT  06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  CaUwba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  January 
12, 1995,  as  supplemented  by  letter 
dated  June  29, 1995 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  portions  of  Technical 
Specification  Section  6.0, 
"Administrative  Controls." 

Date  of  publication  of  individual 
notice  in  Federal  Register:  November  24, 
1995.  (60  FR  58109) 

Expiration  date  of  individual  notice: 
December  26, 1995 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  CaroUna 
29730 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request: 
September  5, 1995 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Updated  Final  Safety 
Analysis  Report. 


Date  of  publication  of  individual 
notice  in  Federal  Register:  November  28, 
1995 (60  FR  58690) 

Expiration  date  of  individual  notice: 
December  28, 1995 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Niagara  Mohawk  Power  Corporation, 
Docket  Nos.  50-220  and  50-410,  Nine 
Mile  Point  Nuclear  Station,  Unit  Nos.  1 
and  2,  Oswego  County,  New  York 

Date  of  amendments  request:  October 
25, 1995 

Description  of  amendments  request: 
The  proposed  amendments  would 
change  position  titles  and  reassign 
responsibilites  at  the  upper  management 
level  to  reflect  a  restructuring  of  Niagara 
Mohawk's  upper  management 
organization. 

Date  of  publication  of  individual 
notice  in  Federal  Register  November 
16, 1995 (60  FR  57605) 

Expiration  date  of  individual  notice: 
December  18, 1995 

Local  Public  Document  Room 
location:  Reference  and  Docimients 
[Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  amendment  request:  October 
3, 1995 

Description  of  amendment  request: 
The  notice  relates  to  your  October  3, 
1995,  application  to  amend  the 
Technical  Specifications  to  remove  the 
Limiting  Condition  for  Operation  (LCO) 
and  Surveillance  Requirements  for  the 
loss-of-normal  power  (LNP)  trip 
function  from  Tables  3.2.2  and  4.2.1  and 
insert  new  LCO  3.2.F  and  Surveillance 
Requirement  4.2.F.  In  addition,  the 
proposed  amendment  will  add  a  new 
table  to  specify  the  required  LNP 
instnmientation  for  each  bus,  will 
update  th^  Table  of  Contents,  will  make 
some  editorial  changes,  and  will  revise 
the  associated  Bases  section. 

•Date  of  publication  of  individual 
notice  in  Federal  Register  December  4, 
1995  (60  FR  62111). 

Expiration  date  of  individual  notice: 
January  3, 1996 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 


Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  pubUcation  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Conunission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circtmistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  appUcations  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  IIk>cument 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  Coimty,  Arizona 

Date  of  application  for  amendments: 
July  3, 1995 

Brief  description  of  amendments:  The 
amendment  temporarily  adds  new 
Action  Statements  3.8.1. l.f  and  3.8.1. l.g 
to  Technical  Specification  3.8.1.1,  "A.C. 
Sources  -  Operating,"  to  provide  a 
method  of  responding  to  sustained 
degraded  voltage.  Also.  Bases  3/4.8.1.  3/ 
4.8.2.  and  3/4.8.3  (>A.C.  Sources,"  "D.C. 
Sources,"  and  "Onsite  Distribution 
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Systems."  raspactively)  are  being 
revised  to  provide  guidance  od  how  and 
why  degraded  afhite  power  voltage  and 
the  number  of  startup  transformers  in 
service  affect  ccinpliance  to  GDC  17  and 
to  give  the  basisi  for  the  additional 
action  statements. 

Date  of  issuance:  November  28, 1995 

Effective  datei  November  28, 1995 

Amendment  Nos.:  Unit  1  - 
Amendment  Noi  102;  Unit  2  - 
Amendment  Not  90;  Unit  3  - 
Amendment  No.  73 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  andNPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  2. 1995  (60  FR  39431) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  28. 1995.No 
significant  hazaids  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location  I'hoemx  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004 

CommoBwedthlEdMMi  Company, 
Docket  No*.  50-137  and  50-249, 
Dmden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  Qounty,  Illinois  Docket 
Nos.  50-254  •nd!50-265,  Quad  Qiies 
Nuclear  Power  Sution.  Units  1  and  2, 
Rock  Island  Coi|Bty,  Illinois 

Date  of  application  for  amendments: 
August  30, 1994^  as  supplemented 
August  4, 1995.  1 

Brief  descriptipn  of  amendments:  This 
application  upgi^des  the  current  custom 
Technical  Specifications  (TS)  for 
Dresden  and  Quad  Cities  to  the 
Standard  Technical  Specifications 
contained  in  NUHEG-0123,  "Standard 
Technical  Specif  caticm  General  Electric 
Plants  BWR/4."  this  application 
upgrades  only  Section  3/4.2, 
"Instrumentation. 'T)ate  of  issuance: 
November  20, 1995 

Effective  date:  Immediately,  to  be 
implemented  nojlater  than  Jime  30, 
1996.  ] 

Amendment  tk>s.:  142, 136, 164.  and 
160 

Facility  Operapng  License  Nos.  DPR- 
19,  DPR-25,  DPfo29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  30, 1995  (60  FR  45177) 
The  Commission's  related  evaluation  of 
the  amendments  jis  contained  in  a  Safety 
Evaluation  dated  November  20, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  for  Dre^en.  Morris  Area 
Public  Library  District.  604  Liberty 
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Street,  Morris,  Illinois  60450;  for  Quad 
Cities,  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  IllinoisDocket 
Nos.  50-254  and  50-265.  Quad  Cities 
Nuclear  Po%ver  Station.  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
September  17, 1993,  as  supplemented 
July  20, 1995. 

Brief  description  of  amendments:  This 
application  upgrades  the  current  custom 
Technical  Specifications  (TS)  for 
Dresden  and  Quad  Cities  to  the 
Standard  Technical  Specifications  (STS) 
contained  in  NUREG-0123,  "Standard 
Technical  Specification  General  Electric 
Plants  BWR/4."  This  application 
upgrades  only  Section  3/4.7, 
"Containment  Systems." 

Date  of  issuance:  November  27,  1995 

Effective  date:  Immediately,  to  be 
implemented  no  later  than  Jime  30, 
1996,  for  Dresden  Station  and  Jime  30. 
1996.  for  Quad  Cities  Station. 

Amendment  Nos.:  143, 137, 165. 161 

Facility  Operating  License  Nos.  DPR- 
19,  DPR-25,  DPR-29  and  DPR-30:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  2, 1995  (60  FR  39433) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  27, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  for  Dresden,  Morris  Area 
Public  Library  District,  604  Liberty 
Street,  Morris,  Illinois  60450;  for  Quad 
Qties,  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270,  and  50-287,  Ck»nee 
Nuclear  Station,  Units  1, 2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments:' 
January  12, 1995,  as  supplemented  by 
letter 

dated  fune  29,  1995 

Brief  description  of  amendments:  The 
amendments  would  revise  and  clarify 
portions  of  Technical  Specification 
Section  6.0,  "Administrative  Controls." 

Date  of  Issuance:  December  1, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  211,  211,  and  208 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  The 


amendments  revisod  the.  Technical 
Specifications.       /';•  . 

Date  of  initial  notice  in  Federal 
Register  March  15, 1995  (60  FR  14020) 
The  June  29, 1995,  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  January  12, 
1995,  application  and  the  initial 
proposed  no  sigaficant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  December  1, 1995No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Duke  Power  Company.  Docket  Nos.  50- 
269, 50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
September  1, 1995,  as  supplemented  by 
letter  dated  November  15. 1995 

Brief  description  of  amendments:  The 
amendments  revise  'Technical 
Specification  (TS)  6.9.2  to  include 
references  to  updated  or  recently 
approved  methodologies  used  to 
calculate  cycle-specific  limits  contained 
in  the  Core  Operating  Limits  Report. 
The  subject  references  have  previously 
been  reviewed  and  approved  by  the 
NRC  staff. 

Date  of  Issuance:  December  4. 1995 

Effective  date:  As  of  the  date  of 

issuance  to  be  implemented  within  30 

days 

Amendment  Nos.:  212,  212.  209 

Facility  Operating  License  Nos.  DPR- 
38.  DPR-47.  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  11. 1995  (60  FR 
52928)  The  November  15, 1995,  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  September 
1, 1995,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  December  4, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location  Oconee  County  Library,  501 
West  South  Broad  Sti^et,  Walhalla. 
South  Carohna  29691 


Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Fl<Mida 

Date  of  application  for  amendments: 
July  26, 1995,  as  supplemented  by  letter 
dated  October  4, 1995 

Brief  description  of  amendments: 
These  amendments  concern  revising 
certain  surveillance  intervals  and 
allowable  outage  times  for  the  RPS  and 
ESFAS  equipment. 

Date  of  issuance:  November  29, 1995 

Effective  date:  November  29. 
1995Amendment  Nos.  179  and 
173Facility  Operating  Licenses  Nos. 
DPR-31  and  DPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  25, 1995  (60  FR 
54720)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  29, 1995  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location  :Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
May  24, 1995,  as  supplemented  July  24, 
1995 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  extend  the  test  interval 
for  the  source  range  neutron  flux 
instrumentation  from  7  days  prior  to 
startup  to  6  months  prior  to  startup. 

Date  of  Issuance:  November  24, 1995 

Effective  date:  As  of  its  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  199 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Roister  June  21, 1995  (60  FR  32365) 
The  July  24, 1995,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  this  >«mendment  is 
contained  in  a  Safety  Evaluation  dated 
November  24, 1995.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Walnut 


Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  PA  17105. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Neltraska 

Date  of  amendment  request:  Jime  14, 
1993,  supplemented  April  12, 1994 

Brief  aescription  of  amendment:  The 
amendment  revised  the  technical 
specifications  (TSs)  to  include  wording 
consistent  with  10  CFR  Part  20,  and  to 
deleted  TSs  governing  miscellaneous 
radioactive  material  sealed  sources. 

Date  of  issuance:  November  28, 1995 

Effective  date:  November  28, 1995 

Amendment  No.:  17 A 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Dateof  initial  notice  in  Federal 
Register  September  1, 1993  (58  FR 
46237)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  28, 1995.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location  Jkuhum  Public  Library,  118 
15th  Street,  Auburn,  NE  68305. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  July  24, 
1995,  as  supplemented  by  letter  dated 
October  30, 1995. 

Description  of  amendment  request: 
The  amendment  revises  the  Appendix  A 
Technical  Specifications  (TS)  relating  to 
reactor  coolant  system  leakage. 
Specifically,  the  amendment  deletes 
Table  3.4-1,  "Reactor  Coolant  System 
Pressure  Isolation  Valves"  from  the 
Seabrook  Station,  Unit  No.  1  TS  section 
3.4.6.2.  Also,  reference  to  Table  3.4-1  is 
deleted  irom  Limiting  Condition  for 
Operation  3.4.6.2  f  and  from 
Surveillance  Requirement  4.4.6.2.2.  The 
information  contained  in  Table  3.4-1  is 
to  be  relocated  to  the  Technical 
Requirements  Manual.  Additionally,  a 
footnote  providing  certain  exceptions 
from  the  requirements  of  SR  4.4.6.2.2d 
for  the  RHR  Pump  A  and  RHR  Pump  B 
Suction  Isolation  Valves  previously 
located  on  Table  3.4-1  is  relocated  as  a 
footnote  to  SR  4.4.6.2.2d. 

Date  of  issuance:  November  28, 1995 

Effective  date:  As  of  its  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  44 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  30, 1995  (60  FR 


45180).  The  licensee's  letter  dated 
October  30, 1995,  provided  a  minor 
revision  to  the  application  that  was 
within  the  scope  of  the  original  notice 
and  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  October  30,  1995, 
letter  also  contained  a  request  for  an 
additional  change  that  will  be  addressed 
separately  .The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  28. 1995.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location  Exeter  Public  Library.  Founders 
Park,  Exeter,  NH  03833. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station.  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
September  20, 1995 

Description  of  amendment  request: 
The  amendment  modifies  the  Appendix 
A  Technical  Specifications  for  the 
Engineered  Safety  Features  Actuation 
System  Instrumentation.  Specifically, 
the  amendment  revises  the  Seabrook 
Station  Technical  Si>ecifications  to 
relocate  Functional  Unit  6.b, 
"Feedwater  Isolation  -  Low  RCS  Tavg 
Coincident  with  a  Reactor  Trip"  from 
Technical  Specification  3.3.2. 
"Engineered  Safety  Features  Actuation 
System  Instrumentation"  to  the 
Technical  Requirements  Manual  which 
is  a  licensee  controlled  document. 

Date  of  issuance:  November  29. 1995 

Effective  date:  As  of  its  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  A5 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  24,  1995  (60  FR 
54524).  The  Commission's  related  ■ 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  29,  1995. No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
locationExeter  Public  Library,  Founders 
Park,  Exeter,  NH  03833. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  June  7, 
1995. 

Description  of  amendment  request: 
The  amendment  increases  the 
temperature  limit,  as  specified  by  the 
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footnotes  to  Technical  Specification 
Surveillance  Requirement  4.4.7  and  to 
Table  3.4-2.  above  which  reactor  coolant 
sampling  and  analysis  for  dissolved 
oxygen  is  required  and  dissolved 
oxygen  limits  apply. 

Date  ofissuan^:  November  29. 1995 

Effective  date:  November  29. 1995 

Amendment  Nip.:  46 

Facility  Operating  License  No.  NPF- 
86.  Amendment  fevised  the  Technical 
Specifications. 

Date  of  initial  $otice  in  Fedwal 
Register  July  19, 1995  (60  FR  37098). 
The  Commission^  related  evaluation  of 
the  amendment  i(  contained  in  a  Safety 
Evaluation  dated  November  29, 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locationExetet  Pbblic  Library.  Foimders 
Park,  Exeter,  NH  P3833. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423, 
MiUstoneNuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  application  for  amendment: 
June  8,  1995 

Brief  descriptidm  of  amendment:  The 
amendment  modifies  Surveillance 
Requirement  (SR|  4.5. l.c  and  deletes 
Technical  Specification  (TS)  3/4.8.4.3, 
"AC  Circuits  Inside  Containment."  The 
changes  to  SR  4.5il.c  clarify  the 
requirements  for  seciiring  the  safety 
injection  accumulator  isolation  valve 
breakers  (3SIL*MV8808A,  B.  C,  and  D) 
in  the  tripped  portion  for  the 
applicable  modesi  The  amendment  also 
deletes  TS  3/4.8.43  since  reasonable 
assxirance  is  provided  to  protect  the 
electrical  penetra^ons  and  penetration 
conductors  again^  an  ovennirrent 
condition  and  single  failure  of  a  circmt 
breaker. 

Date  ofissuanc^:  November  29, 1995 

Effective  date:  As  of  the  date  of 
issuance,  to  be  imblemented  within  60 
days.  ^ 

Amendment  N4.:  121 

Facility  Operating  License  A/b.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  n  otice  in  Federal 
Register  August  i,  1995  (60  FR  39444) 
The  Commission 'i  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  29,  1995.No 
significant  hazard^  consideration 
comments  receivqd:  No. 

Local  Public  Document  Room 
/ocotio/i  .Learning  [Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  |.ondon  Turnpike, 
Norwich,  CT  06380. 


Philadelphia  Electric  Company,  Doiiket 
No.  50-353,  Limerick  Generatinf 
Station,  Unit  2,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
June  23,  1995 

Brief  description  of  amendment:  This 
amendment  involves  a  one-time  change 
affecting  the  Allowed  Outage  Time 
(AOT)  for  the  Emergency  Service  Water 
(ESW)  system,  Residual  Heat  Removal 
Service  Water  (RHRSW)  System,  the 
Suppression  Pool  Cooling,  the 
Suppression  Pool  Spray,  and  Low 
Pr^siue  Coolant  Injection  modes  of  the 
Residual  Heat  Removal  System,  and 
Core  Spray  System  to  be  extended  from 
3  and  7  days  to  14  days  during  the  Unit 
2  refueling  outage  scheduled  to  begin  in 
January  1996.  This  proposed  extended 
AOT  allows  adeqiute  time  to  install 
isolation  valves  and  cross-ties  on  the 
ESW  and  RHRSW  Systems  to  facilitate 
futtu^  inspections  or  maintenance. 

Date  of  issuance:  November  30, 1995 

Effective  date:  November  30, 1995 

Amendment  No.  70 

Facility  Operating  License  No.  NPF- 
85.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  2,  1995  (60  FR  39448) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  30, 1995No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location  fottslovm  PubUc  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
March  3,  1995,  as  supplemented  April 
12, 1995.  and  November  20, 1995. 

Brief  description  of  amendment:  The 
amendment  revises  the  TS  to  extend  the 
caUbration  fiequency  for  the  following: 

(1)  Containment  water  level  monitor 
instrumentation  (specified  in  TS  Table 
4.1-1) 

(2)  Contaiimient  building  ambient 
temperature  sensors  (specified  in  TS 
Table  4.1-1) 

(3)  Seismic  monitoring 
instrumentation  (specified  in  TS  Table 
4.10-2) 

In  addition,  the  amendment  added  a 
new  surveillance  requirement  to  TS 
Table  4.1-1  for  testing  the  core  exit 
thermocouples. 

These  changes  allow  operation  on  a 
24-month  fuel  cycle  and  follow  the 
guidance  provided  in  Generic  letter  91- 


04,  "Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle."  as  applicable. 

Date  of  issuance:  December  1, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  164 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  10,  1995  (60  FR  24917) 
The  April  12  and  November  20. 1995. 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration. 
The  Commission's  related  evaluation  of 
the  amendmmt  is  contained  in  a  Safety 
Evaluation  dated  December  1. 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location  :White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
July  27, 1995 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  incorporate  updated 
pressure  vs.  temperature  operating  limit 
ciirves. . 

Date  of  issuance:  November  28, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days 

Amendment  No.:  88 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  13. 1995  (60  FR 
47624)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  28, 1995.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
7ocation  .Pennsville  Pubfic  Library.  190 
S.  Broadway,  Pennsville.  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50,  Hope  Creek  Generating 
Station,  Salem  County,  New  Jersey 

Date  of  application  for  amendment: 
March  31, 1994,  supplemented  by 
letters  dated  August  29,  and  October  16, 
1995. 

Brief  description  of  amendment:  This 
amendment  changes  Technical 
Specification  (TS)  3.5.1.  "ECCS  - 
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Operating,"  and  associated  Bases,  to 
establish  a  new  allowed  out-of-service 
time.  Action  c.2  for  TS  3.5.1  allows  any 
one  Low  Pressure  Coolant  Injection 
subsystem,  or  one  Core  Spray 
subsystem,  to  be  inoperable  in  addition 
to  an  inoperable  Hi^  Pressure  Coolant 
Injection.system,  for  72  hours. 

Date  ojf  issuance:  November  30, 1995 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  89 

Facility  Operating  License  No.  NPF- 
57:  Thisam«idment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Re^er  June  8, 1994  (59  FR 
29631).The  supplemental  letters  did  not 
change  the  NRC  staffs  proposed  no 
significant  hazards  consideration 
determination.The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  30, 1995.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location  :PenjiSvi\\0  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company* 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
March  24,  June  9,  and  June  30, 1995 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  allow  a  one-time 
extension  for  the  performance  of  certain 
Surveillance  Requirements  (SRs). 
Affected  SRs  include  penetration  leak 
rate  testing,  valve  operability  testing, 
instrument  caUbration,  response  time 
testing,  and  logic  system  functional 
tests.  The  proposed  changes  are  to 
support  refueling  outage  5  scheduled  to 
begin  no  later  than  February  15, 1996. 

Date  of  issuance:  November  29, 1995 

Effective  date:  November  29, 1995   , 

Amendment  No.  75 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Re^er  May  10, 1995  (60  FR  24919) 
and  August  16, 1995  (60  FR  42612)The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  29, 1995. 
No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
locationferry  Pubfic  Library,  3753 
Main  Street,  Perry,  Ohio  44081 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
October  21, 1994 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  3/4.6.1.2,  "Primary 
Containment  Leakage,"  and  its 
associate^  Bases  to  reflect  the  partial 
exemptions  to  the  requirements  of  10 
CFR  Part  50,  Appendix  J,  Sections 
in.A.5(b)(2),  in.B.3,  m.C.3,  mj\.l(d), 
in.D.l(a),  and  III.D.3  that  were  granted 
by  the  NRC  on  December  4, 1995. 

Date  of  issuance:  December  8, 1995 

Effective  date:  JDecember  8. 1995 

Amendment  No.:  76 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  16, 1995  (60  FR  42611) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  8, 1995.No 
significant  heizards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Pubfic  Library,  3753 
Main  Street,  Perry,  Ohio  44081 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
July  28. 1995 

Brief  description  of  amendment:  The 
amendment  clarifies  the  limiting 
condition  for  operation  for  TS  3.8.1.1 
and  3.8.1.2  from  "independent"  circuit 
to  "qualified"  circuit;  explains  in  the 
Bases  the  requirements  for  operability  of 
an  ofisite  circuit;  deletes  the 
STAGGERED  TEST  BASIS  scheduling 
requirement  to  perform  emergency 
diesel  generatorsurveillances;  explains 
in  the  Bases  an  acceptable  method  for 
verification  of  Emergency  Diesel 
Generator  s{>eed  for  surveillance 
requirements  (SR)  4.8.1. 1.2.a.4  and 
4.8.1.1.2.C.4;  removes  a  surveillance  test 
extension  that  has  expired  for  SR 
4.8.1. l.l.b;  adds  an  exception  for  SR 
4.8.1.1.2.C.5  and  4.8.1. 1.2.C.7  to  SR 
4.8.1.2;  and  revises  Bases  3.0.5  to  reflect 


the  clarification  from  "independent" 
circuit  to  "qualified"  circuit. 

Date  of  issuance:  December  8, 1995 

Effective  date:  December  8, 1995 

Amendment  No.:  203 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  8, 1995  (60  FR 

56370)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  8,  1995. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
yocation.-University  of  Toledo.  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue.  Toledo,  Ohio  43606. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  application  for  amendment: 
October  2, 1995 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  Section  5.0,  "Design 
Features,"  by  adding  a  site  location 
description,  removing  site  area  maps, 
removing  containment  and  reactor 
coolant  system  design  parameters, 
removing  the  description  of  the 
meteorological  tower  location,  removing 
component  cyclic  or  transient  limits, 
and  revising  the  fuel  assembly 
description  to  include  the  use  of  ZIRLO 
clad  fuel  rods. 

Date  of  issuance:  December  8, 1995 

Effective  date:  December  8,  1995 

Amendment  No.:  204 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  8,  1995  (60  FR 

56371)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  8, 1995. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location iUniversity  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West  - 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
June  23, 1995 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
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SpedficaticHi  (TS]  41-3.1.2,4.4.6.2.2.b. 
4.4.3.2.  4.6.2.1.d,  4.6.4.2.  and  Table  4.3- 
3  in  accwdance  with  guidance  provided 
in  NRC  Generic  Letter  (GL)  93-05,  "Line 
Item  Technical  Spe<afication 
Improvements  to  R^uce  Surveillance 
Requirements  for  Testing  During  Power 
Operations."  Addit|onauy,  the 
amendment  revises  TS  4.1.1.1.1, 4.1.1.2. 
3/4.1.3.1  and  the  associated  Bases  to 
implement  portions  of  I41JREG-1431. 
"Standard  Technical  Specifications  - 
Westinghouse  Planls." 

Date  of  issuance:  December  7, 1995 

Effective  date:  December  7, 1995 

Amendment  No.:  105 

Facility  Operatint  License  No.  NPF- 
30.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registar:  August  30^  1995  (60  PR 
45187).  The  Commi^on's  related 
evaluation  of  the  ai^endment  is 
contained  in  a  SafeW  Evaluation  dated 
December  7, 1995.No  sig^ficant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
yocafion.'Callaway  Qounty  PubUc 
Library,  710  Court  $treet,  Fulton. 
Missouri  65251. 

Dated  at  Rockvillf,  Maryland,  this 
13th  day  of  December  1995.For  the 
Nuclear  Regulatory  psmmission 
Steven  A.  Varga. 

Director,  Division  of  Rector  Projects  -  l/U, 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  95-30755  Filed  12-19-95;  8:45  am) 
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Roguiatory  Analysis  Guideilnes  of  ttM 
U^  Nuclear  RaguMrtory  Commiaalon, 
NUREG/BFM)068,  ftavlaion  2; 
Isauanca,  Availability 

The  Nuclear  Regulatory  Commission 
has  recently  published  "Regulatory 
Analysis  Guideline^  of  the  Nuclear 
Regulatory  Commission."  NUREG/BR- 
0058,  Revision  2.  For  over  20  years  the 
NRC  has  conducted  regulatory  value- 
impact  analyses  to  determine  whether 
there  is  an  adequate  basis  for  imposing 
new  requirements  on  licensees.  In 
January  1983,  the  NRC  first  published 
its  Regulatory  Analysis  Guidelines 
{NUREG/BR-0058)'in  order  to  clarify 
and  formalize  its  existing  value-impact 
guidance  for  the  analysis  of  regulatory 
actions.  Revision  1  to  NUREG/BR-0058 
wras  issued  in  May  |984  to  include 
appropriate  references  to  NUREG/CR- 
3568:  a  handbook  that  provided 
implementation  guidance  to  the  NRC 
staff  for  the  policy  set  forth  in  the 
Guidelines. 

In  August  1993,  the  NRC  published  a 
draft  version  of  the  Guidelines,  Reviaon 


2.  and  invited  public  comment  on  the 
draft  report.  This  revision  reflects  (1)  the 
NRC's  accumulated  experience  with 
implementing  the  previous  Guidelines; 
(2)  changes  in  NRC  regulations  and 
procedures  since  1984,  especially  the 
backfit  rule  (10  CFR  50.109)  and  the 
Policy  Statement  on  Safety  Goals  for  the 
Operation  of  Nuclear  Power  Plants  (51 
PR  30028,  August  21, 1986);  (3) 
advances  and  refinements  in  regulatory 
analysis  techniques;  (4)  regulatory 
guidance  for  Federal  agencies  issued  by 
the  Office  of  Management  and  Budget 
(OMB);  and  (5)  procedural  changes 
designed  to  eidiance  NRC's  regulatory 
effectiveness. 

In  the  draft  report,  the  NRC  indicated 
that  a  review  and  analysis  of  the  dollar 
per  person-rem  conversion  bctor  policy 
was  ongoing  and  until  its  completion, 
the  existing  conversion  factor  policy 
would  remain  operative.  The  conversion 
factor  is  a  central  consideration  because 
it  is  the  basis  for  translating  radiological 
exposure  to  a  monetary  value  and,  as 
such,  allows  direct  comparison  lietween 
the  potential  health  and  safety  benefits 
and  the  costs  of  a  proposed  r^ulatory 
initiative.  The  staff's  reevaluation  has 
now  been  completed,  and  the 
Commission  has  decided  to  implement 
a  $2000  per  person-rem  conversion 
factor,  subject  it  to  present  worth 
considerations,  and  limit  its  scope 
solely  to  health  effects.  This  is  in 
contrast  to  the  previous  pohcy  and  staff 
practice  of  using  an  undiscoimted  $1000 
per  person-rem  conversion  factor  which 
served  as  a  s\irrogate  for  all  offsite 
consequences  (health  and  offsite 
property). 

Tne  new  conversion  factor  policy  is 
based  on  a  relatively  simple  and 
straightforward  logic  in  which  the  dollar 
per  person-rem  conversion  factor  is 
defined  as  the  product  of  the  dollar 
value  of  the  health  detriment  and  a  risk 
coefficient  that  establishes  the 
probability  of  health  effects  as  a  result 
of  low  doses  of  radiation.  In  the  NRC's 
formiilation,  the  value  of  the  latter  term 
is  on  the  order  of  7x10  "♦  per  rem  which 
includes  allowances  for  fatal  cancers, 
nonfatal  cancers,  and  severe  genetic 
effects.  The  national  and  international 
bodies  (NCRP,  ICRP)  directly 
responsible  for  evaluating  and 
recommending  a  risk  coerfficient  for  the 
total  health  detriment  are  all  in  close 
agreement,  and  NRC  has  adopted  their 
recommendations.  For  the  dollar 
valuation  of  the  health  detriment,  the 
NRC  has  adopted  $3  million  as  a 
representative  value.  This  estimate  is 
consistent  with  OMB's  best  estimate  and 
an  extensive  literature  review  performed 
by  the  NRC.  The  resulting  $2000 
conversion  factor  was  derived  by 


multiplying  these  two  factors  (7x10  ~< 
and  $3  million)  and  expressing  the 
result  with  one  significant  digit. 

In  addition,  to  provide  meaningful 
summations  of  the  costs  and  benefits 
that  accrue  over  time,  the  dollar 
valuation  of  person-rem  are  to  be 
expressed  on  a  present-worth  basis. 
Based  on  OMB  guidance,  present-worth 
calculations  are  to  use  the 
recommended  discount  rate  specified  in 
the  latest  version  of  OMB  Circular  A-94. 
This  circular  was  most  recently  updated 
in  late  1992  and  specifies  the  use  of  a 
7-percent  real  discount  rate. 

The  final  change  in  conversion  factor 
pohcy  concerns  the  treatment  of  o&ite 
property  consequences.  The  $2000 
conversion  factor  is  now  clearly  defined 
as  the  value  of  the  health  effects 
associated  with  a  person-rem  of  dose. 
As  such,  it  can  no  longer  be  used  as  a 
surrogate  value  for  other  consequences 
that  could  be  attributable  to  offsite 
radiological  releases  or  exposiues.  Thus, 
in  those  regulatory  applications  where 
offsite  property  consequences  could 
result,  these  consequences  would  have 
to  be  calculated  separately,  and 
incorporated  into  the  overall  value- 
impact  assessment. 

■fhe  net  effect  of  this  revised 
conversion  factor  poUcy  on  the  bottom- 
line  value-impact  results  is  mixed.  In 
most  regulatory  appfications  the  only 
consequence  of  radiological  exposure  is 
health  effects.  As  a  result,  the  dollar 
valuation  of  a  person-rem  woidd  shift 
from  an  undiscounted  $1000  to  a  $2000 
conversion  factor  which  would  be 
subject  to  present  worth  calculations.  In 
these  circumstances,  the  doubling  of  the 
conversion  factor  and  discoimting  tend 
to  cancel  each  other.  The  differential  in 
total  dollar  valuation  is  not  of  major 
significance  and  no  improvement  or 
change  in  regulatory  decisions  is 
expected.  However,  there  are  select 
circumstances  where  improvements  in 
regulatory  decisionmaking  are  possible. 
In  regulatory  applications  involving 
certain  severe  power  reactor  accidents, 
offsite  property  consequences  are  an 
expected  outcome.  Under  the  new 
pohcy,  an  additional  dollar  allowance 
would  need  to  be  included,  and  in  these 
instances  the  change  in  total  dollar 
value  could  be  important  to  the 
regulatory  decision. 

The  new  conversion  factor  policy  has 
been  incorporated  in  this  final  version 
of  the  Guidelines  without  the 
opportunity  for  public  comment.  TTiis 
position  was  adopted  because  the  NRC 
was  interested  in  avoiding  further  delay 
in  publication  of  the  Guidelines  so  that 
analysts  will  have  the  benefit  of  other 
areas  of  improved  guidance. 
Furthermore,  in  most  regulatory 
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applications  this  policy  shift  will  have 
no  meaningful  effect  on  bottom-line 
cost-benefit  residts.  In  addition,  given 
that  this  policy  will  be  included  in 
regulatory  analyses  for  specific 
rulemakings,  the  opportunity  to 
comment  on  it  abo  exists  within  the 
omtext  of  individual  regulatory 
initiatives.  Finally,  these  Guidelines  are 
not  regulations  and  are  not  legally 
bindiii^  on  anyone  and  are  merely 
intended  to  inform  the  analyst  as  to 
expected  staff  practice. 

A  more  complete  discussion  of  the 
basis  and  implications  of  the  new 
person-ram  conversion  factor  are 
provided  in  NUREG 1530. 
"Reassessment  of  NRC's  Dollar  Per 
Person-Rem  Conversion  Factor  Policy" 
(to  be  published  in  late  1995).  Members 
of  the  public  who  may  wish  to  comment 
on  this  issue  are  encouraged  to  do  so. 
and,  on  the  basis  of  these  comments,  the 
NRC  holds  open  the  possibility  of 
revising  this  policy  in  the  future. 

Copies  of  NUREG/BR-0058.  Revision 
2,  as  well  as  NUREG-1530  may  be 
purchased  from  the  Superintendent  of 
Docimaents.  U.S.  Government  Printing 
Office.  P.O.  Box  37082.  Washington.  DC 
20402-9328.  Copies  are  also  available 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Dociunent 
Room,  2120  L  Street,  NW.  (Lower 
Level).  Washington.  DC  20555-0001. 

Mail  comments  to:  Chief.  Rules 
Review  and  Directives  Branch.  Division 
of  Freedom  of  Information  and 
Publication  Services,  Mail  Stop  T-6 
D59.  U.S.  Nuclear  Regulatory. 
Commission,  Washington,  EJC  20555- 
0001.  Comments  may  be  hand-delivered 
to  11545  Rockville  Pike,  Rockville, 
Maryland,  between  7:45  a.m.  and  4:15 
p.m.  on  Federal  workdays. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  December,  1995. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyie, 
Secretary  of  the  Conunission. 
[FR  Doc.  95-30888  Filed  12-19-95;  8:45  am) 

BILUNQ  COOe  7S«0-01-P 


RAILROAD  RETIREMENT  BOARD 

Datennlnation  of  Ouarterty  Rata  of 
Exciaa  Tax  for  Railroad  Retirement 
^pptemantal  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C,  Section 
3221(c)).  the  Raiboad  Retirement  board 
has  determined  that  the  excise  tax 


imposed  by  such  Section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  January  1. 1996,  shall  be  at 
the  rate  of  34  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974.  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  January  1, 1996,  34.6 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Accoimt  and  65.4  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated:  December  14, 1995. 

By  Authority  of  the  Board. 
Beatrice  Ezerski. 
Secretaiy  to  the  Board. 
(FR  Doc.  95-30895  Filed  12-19-95;  8:45  am) 

BtLUNOCOOC  7M6-01-y 


SECURITIES  AND  EXCHANGE 
COMIMSSION 

Request  for  Put>llc  Comment 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington.  DC  20549. 

Extension: 
Rule  31a-2,  SEC  File  No.  270-174.  OMB 

Control  No.  3235-0179; 
Rule  7d-l,  SEC  File  No.  270-176,  OMB 

Control  No.  3235-0311; 
Form  N-14,  SEC  File  No.  270-297,  OMB 

Control  No.  3235-0336. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Seciirities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summaries  of  collections  for 
public  comment. 

Rule  31a-2  concerns  preservation  of 
records  by  registered  investment 
companies  and  certain  majority-owned 
subsidiaries  thereof.  The  Commission 
periodically  inspects  the  operations  of 
all  registered  investment  companies  to 
ensure  their  compliance  with  the 
provisions  of  the  Investment  Company 
Act  of  1940  ("the  Act")  and  the  rules 
thereunder.  A  significant  portion  of  the 
time  used  in  these  inspections  is  spent 
reviewing  the  information  contained  in 
the  books  and  records  required  to  be 
preserved  by  Rule  31a-2.  Each  of  the 


4,902  respondents  incur  an  average 
estimated  15.4  burden  hours  annually  to 
comply  with  this  requirement. 

Rule  7d-l  specifies  conditions  under 
which  a  Canadian  (or  other  foreign) 
management  investment  company  may 
request  an  order  from  the  Commission 
permitting  it  to  register  under  the  Act. 
The  rule's  information  collection 
requirements  seek  to  ensure  that  the 
substantive  provisions  of  the  Act  may  be 
enforced  as  a  matter  of  contract  right  in 
the  Untied  States  or  Canada  by  the 
company's  shareholders  or  the 
Commission. 

The  Commission  believes  that  three 
Canadian  investment  companies  and 
one  other  foreign  investment  company 
have  registered  under  Rule  7d-l  and  are 
currently  active.  Apart  from  information 
collection  requirements  imposed  on  all 
registered  investment  companies  (which 
are  reflected  in  the  information 
collection  burdens  applicable  to  those 
requirements).  Rule  7d-l  imposes 
ongoing  burdens  to  maintain  in  the 
United  States  records  of  the  company 
and  related  records  of  its  investment 
adviser  and  to  update,  as  necessary,  a 
list  of  affiliated  persons  of  the  compjany, 
investment  adviser,  and  principal 
underwriter.  The  four  companies  and 
their  associated  persons  spend 
approximately  101  hours  annually 
complying  with  the  requirements  of  the 
rule.  This  estimate  is  a  revision  of  the 
75  burden  hours  currenUy  allocated  to 
Rule  7d-l.  The  revision  reflects  the 
inclusion  of  an  additional  respondent 
and  the  Commission  staffs 
administrative  experience  with  the  rule. 

Canadian  and  other  foreign 
investment  companies  have  not  sought 
to  register  under  the  Act  pxirsuant  to 
Rule  7d-l  in  the  past  three  years.  If  a 
company  were  to  file  an  application 
under  the  rule,  the  Commission 
estimates  that  the  rule  would  impose 
initial  information  collection  burdens  of 
approximately  90  hours  on  the  company 
and  its  associated  persons.  Since  no 
fund  has  sought  to  register  under  the 
Act  pursuant  to  Rule  7d-l  in  the  last 
three  years,  the  Commission  is  not 
including  those  burdens  in  its 
calculation  of  the  annual  hours  burdens. 

After  registration,  a  foreign  company 
may  file  a  supplemental  application 
seeking  special  exemptive  relief  from 
provisions  of  the  Act  based  on  the 
company's  particular  circumstances. 
Because  such  filings  are  not  mandated 
by  Rule  7d-l  and  are  made  at  a 
company's  discretion,  no  burden  hours 
are  allocated  for  such  applications. 

Form  N-14  is  the  form  for  registration 
of  secvirities  to  be  issued  by  investment 
companies  registered  under  the  Act  in 
business  combination  transactions 


waM 
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specified  in  Rule  145(a)  and  exchange 
o0an.  There  are  ap|)roximately  95 
registrants  filing  annually  on  Fonn  N- 
14.  Appnudmately  58.900  hours  are 
used  to  meet  the  re^iiirements  of  Fonn 
N-14.  This  repreeeats  620  hours  per 
rmpstrant  per  year. 

The  ectimate  of  average  burden  hours 
is  mad^  solely  fior  t^e  purpoaes  of  the 
PapwwtHk  Reduction  Act.  and  is  not 
derived  fiom  a  comprehensive  study  or 
evMi  a  refMresentatite  survey  or  study  of 
the  costs  of  SEC  r\itos  and  forms. 

Written  oommenlB  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  neceasary  for  the  proper 
performance  of  the  functions  of  die 
agency,  including  whether  the 
infcmnatlon  shall  have  practical  utility; 
(b)  the  accuracy  of  iie  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  andiclarity  of  the 
information  to  be  okllecteid;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  respondent, 
including  through  the  use  of  automated 
collection  techniquto  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  5*i  Street  NW., 
Washington.  DC  20i49. 

Dated:  December  13|  1995. 

joaatfaan  G.  Kalz,       l 

Secntuiy,  I 

(FR  Doc.  9S-30857  Fi%d  12-19-95:  8:45  ami 
sajjNQ  ooec  wiA-aMi 
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Joint  Industry  Plant  Solteitation  of 
Comments  and  Orqer  Approving 
Amendment  No.  6  Id  Reporting  Plan 
for  Nasdac^NatkMui  Market  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Baals,  Su|)mitted  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  and  tie  Boston,  Chicago 
and  Philadelphia  Slock  Exchanges 

December  13, 1995. 

On  November  13, 1995,  the  National 
Association  of  Secu^ties  Dealers,  Inc., 
and  the  Boston,  Chi^go,  and 
Philadelphia  Stock  ^changes 
(collectively,  "Participants")  >  submitted 

■  The  signatories  to  the  plan,  i.e..  the  National 
Association  of  Securities  Dealers,  Inc.  ("NASD"), 
and  the  Chicago  Stock  Exchange,  Inc.  ("Chx") 
(previously,  the  Midwest  Stock  Exchange,  Inc) 


to  the  Commission  proposed 
Amenihnent  No.  6  to  a  joint  transaction 
reporting  plan  ("Plan")  for  Nasdaq/ 
National  Market  securities  traded  on  an 
exchange  on  an  untisted  or  listed  basis.' 
Amendment  No.  6  would  extend  the 
efiiactiveness  of  the  Plan  through 
December  29, 1995.  On  November  13, 
1995,  the  Commission  partially 
approved  Amendment  No.  6  to  the  Plan 
by  extending  its  efiiectiveness  through 
December  12. 1995.'  The  present  order 
approves  the  remainder  of  the  proposal 
l^  extending  the  effectiveness  of  the 
Plan  through  December  29, 1995. 

L  Background 

The  Commission  wiginally  approved 
the  Plan  on  June  28, 1990.«  The  Plan 
governs  the  collection,  consolidation 
and  dissemination  of  quotation  and 
transaction  information  for  Nasdaq/ 
National  market  securities  listed  on  an 
exchange  or  traded  on  an  exchange 
pursuant  UTP.  The  Commission  has 
extended  the  effectiveness  of  the  Plan 
six  times  since  then  to  allow  the 
Participants  to  trade  pursuant  to  the 
Plan  while  they  finalize  their 
negotiations  for  revenue  sharing  imder 
the  Plan.B 


Philadelphia  Stock  Exchange,  Inc.  ("Phbt")  and  the 
Boston  Stock  Exchange,  Inc  ("BSE"),  are  the 
"Participants."  The  BSE,  however,  joined  the  Plan 
as  a  "Limited  Participant,"  and  reports  quotation 
information  and  transaction  reports  only  in  Nasdaq/ 
National  Market  (previously  referred  to  as  "Nasdaq/ 
NMS")  securities  listed  on  the  BSE.  Originally,  the 
American  Stock  Exchange,  Inc.,  was  a  Participant 
to  the  Plan,  but  did  not  trade  securities  pursuant  to 
the  Plan,  and  withdrew  from  participation  in  the 
Plan  in  August  1994. 

'Section  12  of  the  Act  generally  requires  an 
exchange  to  trade  only  those  securities  that  the 
exchange  lists,  except  that  Section  12(f)  of  the  Act 
permits  unlisted  trading  privileges  ("UTP")  under 
certain  circumstances.  For  example.  Section  12(f), 
among  other  things,  permits  exchanges  to  trade 
certain  securities  that  are  trade  over-the-counter 
("OTC/UTP").  but  only  pursuant  to  a  Commission 
order  or  rule.  The  present  order  fulfills  this  Section 
12(f)  requirement,  for  a  more  complete  discussion 
of  this  Section  12(f)  requirement,  see  November 
1995  Extension  Order,  inftxi.  at  n.  2. 

'Securities  Exchange  Act  No.  36481  (November 
13. 1995),  60  FR  58119  ("November  1995  Extension 
Order"). 

*  See  Securities  Exchange  Act  Release  No.  28146 
(June  26, 1990),  55  FR  27917  ("1990  Approval 
Order").  For  a  detailed  discussion  of  the  history  of 
UTP  in  ore  securities,  and  the  events  that  led  to 
the  present  plaq  and  pilot  program,  see  1994 
Extension  Order,  infra  note  5. 

»  See  Securities  Exchange  Act  Release  No.  34371 
(July  13, 1994).  59  FR  37103  ("1994  Extension 
Order").  See  also  Securities  Exchange  Act  Release 
No.  35221.  (January  11, 1995),  60  FR  3886  ("January 
1995  Extension  Order"),  Securities  Exchange  Act 
Release  No.  36102  (August  14,  1995),  60  FR  43626 
("August  1995  Extension  Order"),  Securities 
Exchange  Act  Release  No.  36226  (September  13, 
1995),  60  FR  49029  ("September  1995  Extension 
Order"),  Securities  Exchange  Act  Release  No.  36368 
(October  13, 1995),  60  FR  54091  ("October  1995 
Extension  Order"),  and  the  November  1995 
Extension  Order,  supra  note  3. 


As  originally  appnoved  by  the 
Commission,  the  Plan  required  the 
Participants  to  complete  their 
negotiations  regarding  revenue  sharing 
during  the  one-year  pilot  period.  The 
January  1995  Extension  G^r  approved 
the  efiectiveness  of  the  Plan  through 
August  12, 1995.  Since  Jantiary  1995, 
the  Commission  has  expected  the 
Participants  to  conclude  their  financial 
negotiations  promptly  and  to  submit  a 
filing  to  the  Commission  that  reflected 
the  results  of  the  negotiations. 
Moreover,  the  Commission's  August 
1995  Extension  Order  required  the 
Participants  to  submit  a  filing 
concerning  revenue  sharing  on  or  before 
August  31, 1995. 

The  Commission  continues  to  urge 
the  Participants  to  comply  with  the 
Commission's  request  for  the  filing 
promptly,  and  specifically  requests  that 
the  Participants  submit  to  the 
Commission,  on  or  before  December  20, 
1995,  a  proposed  revenue  sharing 
amendment,  along  with  a  proposed 
amendment  to  extend  the  effiectiveness 
of  the  Plan  through  the  pending 
comment  period  for  the  financial 
proposal.  The  Commission  currently 
believes  it  is  appropriate  to  extend  the 
effectiveness  of  the  Plan  through 
December  29, 1995,  so  that  operation  of 
the  Plan  may  continue  while  the 
Commission  awaits  these  amendments 
and  prepares  them  for  publication  in  the 
Federal  Register. 

n.  Extennon  of  Certain  Exemptive 
Relief 

In  conjimction  with  the  Plan,  on  a 
temporary  basis  scheduled  to  expire  on 
December  12, 1995,  the  Commission 
granted  an  exemption  from  Rule  llAcl- 
2  under  the  Act  regarding  the  calculated 
best  bid  and  offer  ("BBO"),  and  granted 
the  BSE  an  exemption  from  the 
provision  of  Rule  llAa3-l  imder  the 
Act  that  requires  transaction  reporting 
plans  to  include  market  identifiers  for 
transaction  reports  and  last  sale  data. 
This  order  extends  these  exemptions 
through  December  29, 1995.  Further, 
this  extension  will  remain  in  effect  only 
if  the  Plan  continues  in  effect  through 
that  date  pursuant  to  a  Commission 
order.*  The  Commission  continues  to 
believe  that  this  exemptive  relief  is 
appropriate  through  December  29, 1995. 


"In  the  November  1996  Extension  Order,  the 
Commission  extended  these  exemptions  through 
December  12, 1995.  Pursuant  to  a  request  made  by 
the  NASD,  this  order  further  extends  the 
effectiveness  of  the  relevant  exemptions  through 
December  29, 1995.  See  letter  from  Robert  E.  Aber, 
NASD,  to  Jonathan  Katz.  Comnussion,  dated 
Novembers,  1995. 


m.  Comments  on  the  Operation  of  the 
Plan 

In  the  January  1995  Extension  Order, 
the  August  1995  Extension  Order,  the 
September  1995  Extension  Order,  the 
October  1995  Extension  Order,  and  the 
November  1995  Extension  Order,  the 
Commission  solicited,  among  other 
things,  comment  on:  (1)  whether  the 
BBO  calculation  for  the  relevant 
securities  should  be  based  on  price  and 
time  only  (as  currenUy  is  the  case)  or  if 
the  calculation  should  include  size  of 
the  quoted  bid  or  offer;  and  (2)  whether 
there  is  a  need  for  an  intermarket 
linkage  for  order  routing  and  execution 
and  an  accompanying  trade-through 
rule.  The  Commission  continues  to 
solicit  comment  on  these  matters. 

IV.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vnth  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-a9  and  should  be 
submitted  by  January  10, 1996. 

V.  Conclusiim 

The  Commission  finds  that  proposed 
Amendment  No.  6  to  the  Plan  to  extend 
the  operation  of  the  Plan  and  the 
financial  negotiation  period  through 
December  29, 1995,  is  appropriate  and 
in  fiutherance  of  Section  11 A  of  the  Act. 
The  Commission  finds  further  that 
extension  of  the  exemptive  relief 
through  December  29, 1995,  as 
described  above,  also  is  consistent  with 
the  Act  and  the  Rules  thereunder. 
Specifically,  the  Commission  believes 
that  these  extensions  should  serve  to 
provide  the  Participants  with  more  time 
to  conclude  their  financial  negotiations 
and  to  submit  the  necessary  filings  to 
the  Commission.  This,  in  turn,  should 
further  the  objects  of  the  Act  in  general, 
and  specificaUy  those  set  forth  in 
Section  12(f)  and  11 A  of  the  Act  and  in- 


Rules  llAa3-l  and  llAa3-2 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Sections  12(f)  and  llA  of  the  Act  and 
(c)(2)  of  Rule  11A83-2  thereunder,  that 
Amendment  No.  6  to  the  Joint 
Transaction  Reporting  Plan  for  Nasdaq/ 
National  Market  securities  traded  on  an 
exchange  on  an  imlisted  or  listed  basis 
is  hereby  approved  and  trading 
pursuant  to  the  Plan  is  hereby  approved 
on  a  temporary  basis  through  December 
29,  1995. 

For  the  Ck>inmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3{a)(29). 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  95-30913  Filed  12-19-95;  8:45  am) 
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December  13, 1995. 

On  September  22, 1994,  ProTrade  > 
filed  with  the  Seouities  and  Exchange 
Commission  ("Comnussion")  a  Form 
CA-1  requesting  exemption  from 
registration  as  a  clearing  agency 
pursuant  to  section  17A  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  2  and  Rule  17Ab2-l 
thereunder.  3  Since  the  original  filing, 
ProTrade  has  supplemented  the 
information  provided  in  its  Form  CA— 1 
filing  with  letters  dated  October  27, 

1994,  April  18, 1995.  September  26, 

1995.  and  October  2, 1995.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposal  from 
interested  persons. 

I.  Introduction 

ProTrade  proposes  to  introduce  an 
automated  proprietary  trading  system 
("System")  for  over-the-counter  option 
securities.  ProTrade's  customers,  the 
users  of  the  System,  will  be  authorized 
to  enter  bids  and  offera  for  these  options 
into  the  System.  The  System  will 
electronically  match  the  bids  and  offers 
and  provide  execution.  Instantaneously 
with  each  execution,  the  proceeds  of  the 
transaction  will  be  calculated,  and  the 
accounts  of  the  trading  parties  will  be 
debited  and  credited  in  settlement. 


Accordingly,  the  System  will  combine 
into  a  single  electronic  format  several 
functions  that  usually  involve  the 
collective  efforts  of:  (1)  An  option 
broker-dealer,  (2)  an  options  exchange, 
and  (3)  an  options  clearing  agency. 
ProTrade  asserts  that  this  unity  of 
functions  will  bring  new  efficiencies  to 
the  options  marketplace. 

ProTrade  has  represented  that  its 
System  will  not  commence  operations 
before  ProTrade:  (1)  has  registered  as  a 
broker-dealer  pursuant  to  the  Exchange 
Act  and  has  become  a  member  of  the 
National  Association  of  Securities 
Dealers,  hic.  ("NASD"),*  (2)  has 
registered  the  option  securities  that  are 
to  be  traded  in  the  System  pursuant  to 
the  Securities  Act  of  1933  ("Securities 
Act"),5  and  (3)  has  received  a  no-action 
letter  from  the  Division  stating  that  the 
Division  will  not  recommend 
enforcement  action  if  ProTrade  does  not 
register  as  a  securities  exchange 
pursuant  to  the  Exchange  Act.* 

ProTrade  believes  that  its  proposed 
operations  would  involve  few,  if  any. 
clearing  agency  activities  within  the 
meaning  of  the  Exchange  Act.  ProTrade 
also  believes  that  its  proposed 
registration  as  a  broker-dealer,  coupled 
with  the  proposed  registration  of  its 
options  under  the  Secmities  Act,  will 
satisfy  the  regulatory  scheme  of  the 
Exchange  Act.  ProTrade  has  stated  that 
such  registrations  under  both  the 
Exchange  Act  and  the  Securities  Act 
would  provide  the  necessary  and 
appropriate  safeguards  to  protect 
investors  and  the  pubUc  interest.^ 
Accordingly,  it  is  ProTrade's  belief  that 
an  exemption  from  registration  as  a 


'  ProTrade,  located  in  Mercer  Island,  Washington, 
was  incorporated  under  the  laws  of  the  State  of 
Washington  in  January,  1986.  Joseph  A.  Za)ac.  the 
company's  President,  Owns  100%  of  ProTrade's 
stock. 

»  15  U.S.C  78q-l  (1988). 

'  17  CFR  240.17Ab2-l  (1995). 


«  For  the  definitions  of  "broker"  and  "dealer" 
under  the  Exchange  Act.  see  Sections  3(a)  (4)  and 
(5),  15  U.S.C.  78c(a)  (4)  and  (5)  (1988).  See  also. 
Section  15  of  the  Exchange  Act.  15  U.S.C.  78o 
(1988),  for  broker-dealer  registration  requirements. 

» 15  U.S.C.  77b(l)  (1988).  ProTrade's  options  are 
"securities"  as  that  term  is  defined  in  SKtion  2(1) 
of  the  Securities  Act,  15  U.S.C  77b(l)  (1988).  As 
securities,  they  must  be  registered  pursuant  to 
Sections  5  and  6  of  the  Securities  Aa,  15  U.S.C  77e 
and  77f  (1988),  before  they  may  he  traded  in 
interstate  commerce. 

The  issuer  of  the  options  for  purposes  of  the 
Securities  Act  will  be  ProTrade  itselt  For  the 
definition  of  "issuer,"  see  Section  2(4)  of  the 
Securities  Act,  15  U.S.C  77b(4)  (1988). 

•For  definition  of  "exchange."  see  Section  3(a)(1) 
of  the  Exchange  Act,  15  U.S.C.  78c(a)(l)  (1988).  See 
aJso,  Section  6  of  the  Exchange  Act,  15  U.S.C.  78f 
(1988),  for  exchange  registration  requirements. 

'  ProTrade  expects  to  have  a  net  capital  of 
$250,000,  the  amount  that  ProTrade  states  it  will 
need  to  comply  with  Commission's  uniform  net 
capital  rule.  Rule  15c3-l,  17  CFR  240.15c3-l 
(1995),  a*  a  broker-dealer  that  holds  customers' 
funds  (i.e.,  a  clearing  broker-dealer).  The 
Commission  has  taken  no  f>osition  on  ProTrade's 
interpretation  of  its  requirements  under  the  uniform 
net  capital  rule. 
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clearing  agency  ander  the  Exchange  Act 
is  warranted.      | 

n.  Description  w  Proposal 

A.  The  System 


1.  Background 

ProTrade  reports  that  it  has  designed 
and  developed  tie  System  as  a  "stand- 
along"  electronic  operation  that 
integrates  order-entry,  trade-matching, 
and  execution  functions  with  the  back 
office  functions  of  accounting  and 
settlement.  Proltade  states  that  it  will 
interpose  itself  between  the  trading 
parties  of  each  trade  and  that  it  will 
guarantee  performance  to  each 
contraparty.  ThetSystem  will  be  made 
available  to  a  list  of  qualified  customers. 
As  the  operator  of  the  System.  ProTrade 
will  derive  revenues  from  customer  fees 
on  all  transactions  effected  in  the 
System." 

2.  Options  Secuifties 

The  System  is  (designed  to  process 
over-the-counter  options  on  equities, 
equity  indexes,  fbreign  currencies,  and 
interest  rates.  ProTrade  plans  to  have 
two  classes,  ClasB  A  and  Class  B,  of  such 
options.  Class  A  options  will  be 
uncertificated,  European-style  put  and 
call  options  that  iwill  be  cash  settled  and 
that  will  expire  (}n  the  last  trading  day 
of  the  chosen  month  of  expiration.^ 
Class  B  options  will  be  uncertificated 
put  and  call  options  that  will  have  no 
standard  terms  and  that  will  be 
individually  negptiated  by  the  trading 
parties. 

3.  Customers 

As  discussed  below  under 
Participation  Stabdards,  ProTrade  will 
screen  its  prospective  customers  to 
determine  whether  they  meet  certain 
financial  and  operational  standards.^" 
AppUcants  who  fail  to  meet  ProTrade's 
standards  will  b^  denied  customer 
status  and  therefore  will  be  denied 
access  to  the  System."  In  general, 
ProTrade  expect!  to  have  a 
sophisticated  customer  base  including 
professional  investors  and  financial 
institutions.  Each  customer  will  be 
provided  with  the  System's  proprietary 

■ProTrade  has  stattd  that  it  "will  derive  most  of 
its  revenues  from  typical  'discount'  broker 
activities,  i.e..  accepting  orders  for  listed  securities 
on  behalf  of  customers."  Letter  from  Joseph  M. 
Zajac,  President,  ProTrade.  to  Eugene  Lopez. 
■  Assistant  Director,  Otvision.  OHiuniasion,  at  page  2 
(October  15. 1993). 

•As  European-sty  1<  options,  no  positions  may  be 
exercised  before  the  •xpiration  date. 

"ProTrade  has  chosen  the  term  "customers"  for 
the  users  of  its  System,  as  distinct  from 
participants,  subscribers,  members,  or  other  similar 
terms. 

"  At  this  time,  Protrade  has  no  written  standards 
or  criteria  for  acceptance  of  customers. 


software,  which  the  customer  may  use 
on  a  personal  computer  for  the  purpose 
of  entering  orders  and  for  performing 
other  tasks  vnthin  the  System.  ProTrade 
expects  that  customers  will  be  able  to 
connect  with  the  System  either  by:  (1) 
a  dial-up  telephone  line  using  a  modem 
or  (2)  a  leased  line.  ProTrade  will 
provide  each  customer  with  a  unique 
identification  number  and  a  password 
that  will  allow  access  to  the  System. 

4.  Operations 

The  System  will  keep  a  file  of  its 
customers'  outstanding  bids  and  offers 
sorted  by  price  and  time  of  receipt.  The 
bids  and  offers  will  be  displayed  in  a 
montage  or  array,  and  customers  will  be 
able  to  cancel  or  modify  their  orders  at 
any  time  prior  to  execution.  Bids  and 
offers  at  the  same  price  will  be 
anonymously  matched  by  the  System 
and  Mrill  be  executed  on  a  first-in,  first- 
out  basis.  The  System  will  accept 
market  orders,  limit  orders,  stop  orders, 
and  market  if  touched  orders. 

The  System  will  be  designed  to 
calculate  balances  and  to  settle  accounts 
immediately  (or  within  a  few  seconds) 
after  every  execution.  ProTrade  states 
that  each  order  will  be  individually 
processed  by  the  System  without 
netting.!*  Settlement  will  consist  of 
book-entry  debits  or  credits  to  the 
customer's  account  with  the  customer's 
account  being  part  of  ProTrade's 
segregated  broker-dealer  bank  accoimt. 
As  a  means  of  protection,  the  System  is 
designed  to  reject  any  order  unless  the 
accoimt  of  the  customer  that  is  entering 
the  order  has  sufficient  equity  to  satisfy 
the  order's  premium  payment  or  has  the 
required  collateral. 

B.  System  Safeguards 

1.  Participation  Standards 

Customers  authorized  by  ProTrade  to 
use  the  System  will  be  required  to  meet 
initial  and  continuing  financial  and 
operational  standards,  as  may  be 
determined  by  the  ProTrade  Board  of 
Directors  and  administered  by 
ProTrade's  management. '^  Under  these 
standards,  customers  will  be  screened 
for  margin  purposes  to  determine  their 


''Technically,  this  described  form  of  post-trade 
processing  is  known  as  "trade- for-trade"  clearing, 
the  simplest  form  of  clearing,  which  involves 
accounting  for  each  trade  on  a  contract  by  contract 
basis  without  netting  or  at  least  without  the  usual 
types  of  netting.  This  form  of  clearing  contrasts 
with  the  more  sophisticated  forms  of  clearing  such 
as  "daily  balance  order"  or  "continuous  net 
settlement"  where  clearing  agencies  net  each  of 
their  participant's  trades  and  each  participant's 
money  credits  and  debits  in  each  security  on  a  daily 
basis. 

"At  this  time.  ProTrade  has  no  financial  and 
operational  standards  for  customers  authorized  to 
use  its  System. 


creditworthiness.  Determining  factors 
will  be  the  customers'  financial 
positions  and  their  knowledge  and 
experience  in  trading  options  and  other 
derivative  products. 

ProTrade  will  require  each  applicant 
to  disclose,  at  a  minimimi,  the  following 
information:  (1)  Trading  experience 
with  options  and  other  derivatives,  (2) 
annual  income  and  net  worth,  (3) 
history  of  any  account  defaults  or 
failures,  (4)  experience  with  computers, 
and  (5)  existing  accounts  with  other 
brokers.  ProTrade,  when  it  deems  it 
necessary,  will  obtain  credit  reports  on 
an  applicant.  Based  on  its  subjective 
review  of  the  above  criteria,  ProTrade 
may  grant  or  deny  customer  privileges. 
Customers  also  must  agree  in  writing  to 
comply  with  applicable  law  and  with  all 
of  ProTrade's  rules.  ProTrade  will 
reserve  the  right  to  deny  access  to  the 
System  to  any  person  that,  among  other 
things,  is  the  subject  of  a  civil 
injimction  or  criminal  conviction  for 
breach  of  the  laws  governing  securities 
or  commodities  futures. 

2.  The  System's  Data  Backup 

ProTrade  reports  that  it  will  backup 
its  data  daily  and  that  the  System  itself 
will  have  the  ability  to  regenerate 
electronically  all  transactions  since  the 
previous  backup.  The  System  also  will 
be  supported  by  backup  hardware  that 
can  be  put  on-line  in  a  matter  of 
seconds. 

While  customers  will  be  provided 
with  ProTrade's  software,  the  customers 
will  be  responsible  for  their  own 
electronic  equipment  or  hardware. 
However,  if  a  customer's  equipment 
should  break  down,  the  customer  could 
submit  orders  by  telephone  to  ProTrade 
where  a  ProTrade  employee  will  enter 
the  orders. 

3.  Margin  Payment/Collection 

Once  ProTrade  has  completed  its 
broker-dealer  registration,  ProTrade  will 
be  subject  to  Section  7(c)  of  the 
Exchange  Act,  which  governs  broker- 
dealer  margin  requirements.^'*  As  a 
consequence  of  Section  7(c),  ProTrade 
also  urill  be  subject  to  Regulation  T  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Federal  Reserve 
System"),  which  governs  credit 
extended  by  broker-dealers,**  and  it  will 
be  subject  to  the  NASD's  rules 
governing  minimum  maintenance 


margin  for  option  securities  held  in 
customers'  accoimts.** 

ProTrade  states  that  it  will  treat  all  of 
its  customera  as  margin  customers  and 
will  require  margin  collateral  for  all 
short  positions.  ProTrade  indicates  that 
its  in-house  initial  margin  requirements 
will  be  higher  than  the  NASD's 
maintenance  margin  requirements  to 
insure  that  customera  have  sufficient 
funds  to  cover  immediate  price  moves 
after  they  open  positions.  ProTrade 
further  states  that  it  may  reject  customer 
applicants  and  that  it  may  suspend 
active  customers  if  they  are  found  not  to 
meet  margin  standards.  ProTrade 
reports  that  it  has  programmed  its 
System  to  reject  any  order  that  would 
open  an  option  position  if  the  subject 
accoimt  does  not  have  the  necessary 
funds  or  margin  and  if  an  existing 
account  were  to  become  undermargined. 
ProTrade  also  states  that  it  may  choose 
to  vary  customer  trading  limits,  margin 
requirements,  and  position  limits 
according  to  the  qualifications  of  each 
customer. 

ProTrade  represents  that  its  System  is 
designed  to  calculate  intraday  the 
margin  requirements  for  each  account 
based  upon  changes  in  any  bid  or  asked 
prices  that  affect  an  account.  The 
System  reportedly  will  provide 
ProTrade  with  real-time  reports  of 
under-margined  accounts  that  will 
allow  prompt  margin  calls  and  an 
enhanced  ability  to  prevent  account 
defaults. 

4.  Default 

In  the  event  that  a  customer's  default 
becomes  imminent.  ProTrade  states  that 
at  its  discretion  it  may  choose  to  prevent 
the  default  by  assuming  the  customer's 
positions  itself  and  by  creating  a  hedged 
position  in  the  cash  market.  Ho^yever, 
ProTrade  does  not  guarantee  that  it 
would  undertake  such  bail-out 
procedures  in  the  face  of  an  imminent 
default  and  states  that  any  such  efforts 
would  depend  upon  the  circumstances. 

In  the  event  ofthe  actual  occurrence 
of  a  customer  default,  ProTrade  states 
that  it  >vill  guarantee  full  performance  to 
the  contraparties.  ProTrade  does  not 
plan  to  create  a  clearing  fimd  in  support 
of  this  guarantee.  1^  ProTrade  reports 


that  it  is  contemplating  the  formation  of 
the  other  risk  management  facilities 
such  as:  (1)  A  blanket  surety  bond  to  be 
piuchased  by  ProTrade  from  an 
insurance  company  or  (2)  a 
transactional  insurance  fee  in  the  form 
of  a  refundable  deposit  that  would  be 
included  in  the  cost  of  each  trade.*" 

m.  Public  Interest  Statement 

ProTrade  believes  that  exemption 
from  clearing  agency  registration  is 
critical  to  its  entering  the  option 
securities  business.  ProTrade  maintains 
that  its  business  plan  will  provide 
investore  with  increased  access  to  over- 
the-counter  options  through  an 
integrated  electronic  transaction  and 
margin  system,  which  ProTrade  claims 
will  lower  trading  costs,  create 
processing  efficiencies,  ensure  more 
fairness  and  price  transparency,  and 
provide  a  complete  audit  trail. 

ProTrade  asserts  that  these 
efficiencies  will  elinunate  the  need  for 
paperwork,  will  reduce  the  time 
required  for  order  entry  and  for  post- 
trade  processing,  and  will  shorten 
settlement  cycles.  Thus,  ProTrade 
believes  that  its  System  will  improve 
the  option  marketplace. 

IV.  Specific  Request  for  Comments 

A.  Statutory  Standards 

Section  17A  ofthe  Exchange  Act 
directs  the  Commission  to  develop  a 
national  clearance  and  settlement 
system  through,  among  other  things,  the 
registration  and  regulation  of  clearing 


'*15U.S.C.  78g(1988). 

'» 12  CFR  220  et  seq.  (19S5).  See.  esp..  S  19(f)(2) 
of  Regulation  T,  12  CFR  220.19(f)(2),  which  in 
general  refers  a  broker -dealer's  option  margin 
requirements  to  the  maintenance  rules  of  the 
broker-dealer's  self-regulatory  organization 
("SRO").  In  ProTrade's  case,  the  SRO  would  be  the 
NASD. 


"ProTrade  will  be  subject  to  NASD  margin 
requirements  on  its  customers'  accounts  and 
specifically  the  margin  requirements  for  options 
that  are  not  issued  by  a  registered  clearing  agency. 
These  requirements  are  set  forth  in  the  NASD 
Manual,  Rules  of  Fair  Practice,  Art  m, 
S3O(0(2)P)(iii). 

>'  As  a  general  rule,  the  Commission  has 
recommended  that  a  clearing  agency  have  a  clearing 
fund  which:  (1)  Is  composed  of  user  contributions 
based  on  a  formula  applicable  to  all  users;  (2)  is 
held  in  cash  or  highly  liquid  securities;  and  (3)  is 
limited  in  purpose  to  protecting  participants  and 


the  clearing  agency  from  participant  defaults  and 
&t>m  unusual,  significant  clearing  agency  losses. 
Securities  Exchange  Act  Release  No.  16900  (June 
17,  1980),  45  FR  41920  (order  approving  standards 
for  clearing  agency  registration). 

However,  on  one  occasion  the  Commission 
permitted  a  clearing  agency.  Delta  Government 
Options  Corp.  ("Delta")  to  register  and  to  operate 
as  a  clearing  agency  without  a  clearing  fund.  In 
Delta's  case,  the  clearing  agency's  risk  management 
system  was  deemed  adequate,  despite  the  lack  of  a 
clearing  fund,  because  Delta  had  the  financial 
backing  of  an  affiliated  corporation  and  had  a 
substantial  credit  facility.  Securities  Exchange  Act 
Release  No.  26450  Uanuary  12,  1989).  54  FR  2010 
(order  approving  Delta's  registration  as  a  clearing 
agency). 

'•A  transactional  insurance  fee  differs  from 
margin  in  several  ways.  In  brief,  margin  is  collateral 
deposited  by  a  customer  with  a  broker  in 
connection  with  the  specific  purchase  of  specific 
securities,  and  margin  requirements  are  governed 
by  the  Exchange  Act  and  the  rules  and  regulations 
thereunder  as  well  as  certain  rules  of  the  Federal 
Reserve  Board  and  the  appropriate  self-regulatory 
organization.  Under  ProTrade's  contemplated 
transactional  insurance  fee  program,  ProTrade 
would  debit  a  customer's  account  a  certain  amount 
in  connection  with  each  transaction  and  later  credit 
that  amount  back  to  the  customer's  account  upon 
normal  settlement  of  the  transaction.  Currently, 
ProTrade  is  considering  a  debit  in  the  vicinity  of 
5%  of  the  value  of  each  transaction.  As  stated 
above,  ProTrade  has  not  yet  decided  if  it  wrill 
implement  such  a  program. 


agencies.*"  This  statutory  scheme 
contemplates  that  (1)  Clearing  agencies 
will  provide  clearance  and  settlement 
functions  consistent  with  statutory  goals 
and  (2)  as  self-regulatory  organizations, 
clearing  agencies  will  exercise  certain 
regulatory  functions  in  furtherance  of 
other  statutory  goals. 

In  fostering  the  development  of  a 
national  clearance  and  settlement 
system  generally  and  in  overseeing 
clearing  agencies  in  particular.  Section 
17A  authorizes  and  directs  the 
Commission  to  promote  and  facilitate 
certain  goals  with  due  regard  for  the 
public  interest,  the  protection  of 
investors,  the  safeguarding  of  securities 
and  fimds,  and  the  maintenance  of  fair 
competition  among  brokers,  dealers, 
clearing  agencies,  and  transfer  agents. **> 
Furthermore,  Section  17  A,  as  amended 
by  the  Market  Reform  Act  of  1990, 
directs  the  Commission  to  use  its 
authority  to  facilitate  the  establishment 
of  linked  or  coordinated  facilities  for 
clearance  and  settlement  of  transactions 
in  securities,  securities  options, 
contracts  of  sale  for  future  delivery  and 
options  thereon,  and  commodity 
options.  2* 

Section  17A(b)(l)  ofthe  Exchange 
Act "  authorizes  the  Commission  to 
exempt  applicants  from  some  or  all  of 
the  requirements  of  Section  1 7A  if  it 
finds  such  exemptions  are  consistent 
with  the  public  interest,  the  protection 
of  investors,  and  the  purposes  of  Section 
17A  including  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  the  safeguarding  of 
securities  and  funds.  Historically,  the 
Commission  has  granted  newly 
registered  clearing  agencies  temporary 
exemptions  from  specific  statutory 
requirements  imposed  by  Section  17A 
in  a  manner  that  achieves  statutory 
goals.  ^* 

The  Conmiission  recognizes  that 
clearing  agencies  pose  some  safety  and 
soundness  concerns  to  the  marketplace. 
Accordingly,  the  Division  has  pubUshed 
standards  for  clearing  agency 


'•15U.S.C.  78q-l(1988). 

"For  the  legislative  history  of  Section  17A  of  the 
Exchange  Act.  refer  to  Report  of  Senate  Committee 
on  Banking,  Housing  and  Urban  Affairs.  Securities 
Acts  Amendments  of  1975,  Report  to  Accompany 
S.  249.  S,  Rep.  NO.  75.  94th  Cong.,  1st  Sess.  4-6 
(1975). 

"  Market  Reform  Act  of  1990,  §  5,  amending 
§  17A(a)(2)  ofthe  Exchange  Act,  15  U.S.C.  78q- 
1(a)(2)  (1995  Supp.). 

"15  U.S.C.  78q-l(b)(l)  (1988). 

"  See,  e.g.,  order  approving  the  temporary  - 
registration  of  Government  Securities  Clearing 
Corporation  ("GSCC")  as  a  clearing  agency  where 
the  Commission  temporarily  exempted  GSCC  from 
compliance  with  the  Section  17A(b)(3)(C) 
requirement  ofthe  Exchange  Act.  Securities 
Exchange  Act  Release  No.  25740  (May  24.  1988),  53 
FR  19839. 
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registration,'*  and  it  has  exercised 
significant  contiiluing  oversight  over  all 
aspects  of  clearing  agency  operations 
and  functions.^'  The  market  break  of 
October  1989  and  the  market  break  of 
October  1991  demonstrated  the  central 
role  of  clearing  agencies  in  the  U.S. 
securities  market!  in  reducing  risk, 
improving  efBdebcy,  and  fostering 
investor  confideitce  in  the  markets.^  In 
light  of  the  foregding,  the  Commission 
believes  that  any  applicant  that  requests 
an  exemption  firom  clearing  agency 
registration  should  meet  standards  that 
are  substantially  similar  to  those 
standards  required  of  registered  clearing 
agencies  in  order  to  assure  that  the 
fundamental  goals  of  Section  17A  of  the 
Exchange  Act  (i.e.,  safe  and  soimd 
clearance  and  settlement)  will  be 
achieved.  Therefore,  commentators  are 
invited  to  address  whether  granting  the 
proposed  exemption  to  ProTrade  (1) 
would  further  thai  development  of  a 
national  clearance  and  settlement 
system,  (2)  would  promote  Linked  and 
coordinated  clearing  facilities  (among 
options,  futures,  4nd  other  financial 
instruments),  anc^  (3)  would  promote  the 
maintenance  of  fajir  competition. 

Specifically,  ProTrade 's  application 
raises  the  question  of  whether  the 
establishment  of  liultiple  unlinked 
securities  clearing  agencies  is  consistent 
with  Section  17A;of  the  Act.  One  of  the 
benefits  of  a  single  clearing  agency  is 
centralized  default  administration. 
Conversely,  the  introduction  of  multiple 
options  clearing  ^ncies,  including 
options  clearing  operations  that  may 
seem  de  minimis  relative  to  the  overall 
market  may  have  a  fragmentation  effect 
that  could  increase  the  risks  entailed  in 
liqmdating  defaulting  customers. 
Commentators  should  discuss 
applicable  law  asiwell  as  the  costs  and 
benefits  of  single  Versus  multiple 
clearing  facilities  for  option  secuirities, 
includhig  whether  the  risk  exposure  to 
individual  clearing  organizations  would 
be  increased  by  the  fragmentation  of  the 
clearing  function.  Commentators  also 


^*  Securities  Exchange  Act  Release  No.  16900 
(June  17. 1980)  45  FR  41920  (order  approving 
ituidards  for  clearing  tgency  registration). 

"Securities  Exchange  Act  Release  No.  20221 
(September  23, 1983),  tt8  FR  45167  (omnibus  order 
granting  full  registration  as  clearing  agencies  to  The 
Depository  Trust  Company.  Midwest  Clearing 
Corporation,  Midwest  Securities  Trust  Company, 
National  Securities  Clearance  Corporation,  The 
Options  Clearing  Corporation,  Pacific  Securities 
Expository,  Philadelplia  Depository  Trust 
Company,  and  Stock  Clearing  Corporation  of 
Philadelphia). 

'•  Division  of  Markek  Regulation.  The  October 
1987  Market  Break  (Fdiruary  1988],  Chap.  10 
("Clearance  and  Settletnent"),  esp.  pp.  10—48  to  10- 
56:  Division  of  Market  Regulation,  Market  Analysis 
of  October  13  and  October  16,  1969.  pp.  llft-173 
(December  1990). 


should  discuss  the  efEacts  that  stress  to 
the  marketplace  (e.g.,  high  voliune  and 
high  volatility)  possibly  could  have  on 
such  a  multiple  clearing  agency  systnn. 

B.  Fair  Competition 

Section  17A  of  die  Exchange  Act 
requires  the  Commission,  in  exercising 
its  authority  under  that  section,  to  have 
due  regard  for  the  maintenance  of  fair 
competition  among  clearing  agencies.'^ 
In  addition,  no  clearing  agency  may  be 
registered  or  granted  an  exemption  fiv>m 
registration,  if  its  ndes  "impose  any 
biuden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes"  of  the  federal  securities 
laws. 28  Therefore,  the  Commission  must 
consider  an  applicant's  likely  efiiact  on 
competition  in  its  review  of  any 
application  for  registration  as  a  clearing 
agency  or  for  an  exemption  from  such 
registration  and  must  balance  any 
benefits  or  hindrances  to  competition 
against  any  effects  on  the  other  statutory 
goals.'* 

The  Commission  invites 
commentators  to  address  whether  an 
exemption  from  registration  as  a 
clearing  agency  for  ProTrade  would 
resiUt  in  increased  competition  among 
option  broker-dealers  and  among 
options  clearing  agencies  and  whether 
such  competition  would,  for  example, 
result  in  the  development  of  improved 
systems  capabilities,  the  offering  of  new 
services,  and  the  lowering  of  prices  to 
customers.  The  Commission  also  invites 
commentators  to  address  whether  the 
proposal  would  impose  any  burden  on 
competition  that  is  inappropriate  under 
the  Exchange  Act. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  coaceming  the  foregoing 
application  by  February  16, 1995.  Such 
written  data,  view,  and  arguments  will 
be  considered  by  the  Commission  in 
deciding  whether  to  grant  ProTrade's 
request  for  an  exemption  from 
registration  as  a  clearing  agency. 
Persons  desiring  to  make  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 


"  15  U.S.C  78q-l(a)(2)  (1988). 

"15  U.S.C.  78q-l(b)(3)a)  (1988). 

'»fn  Bradford  National  Clearing  Corporation  v. 
Securities  and  Exchange  Commission.  950  F.2d 
1085. 1105  P.C  Cir.  1978),  the  court  said: 

ITjo  the  extent  the  legislative  history  provides 
any  guidance  to  the  Commission  in  taking 
competitive  concerns  into  consideration  in  its 
deliberations  on  the  national  clearing  system,  it 
merely  requires  the  (Comroission]  to  "balance" 
those  concerns  against  all  others  that  are  relevant 
under  the  statute. 


Reference  should  be  made  to  File  No. 
600-28.  Copies  of  the  application  and 
all  written  comments  will  be  made 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW.. 
Washington,  DC  20549. 

~  For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.*" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  95-30907  Filed  12-19-95;  8:45  am] 
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Self'Regulatory  Organizations;  Notice 
of  Filing  of  {Proposed  Ruie  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Revised  Listing  Standards 
for  Equlty-Unked  Notes 

December  13, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  December  5, 1995, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  in 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statnnent  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Section 
107B  of  the  Amex  Company  Guide  to 
provide  greater  flexibility  for  the  listing 
of  Equity-Linked  Notes  ("ELNs"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule    . 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below  of  the  most 
significant  aspects  of  such  statements. 


3017CFR200.30-3(a)(16)  (1994). 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  20, 1993  and  December  13, 
1993.  the  SEC  approved  amendments  to 
Section  107  of  the  Amex  Company 
Gmde  ("Section  107")  to  provide  for  the 
listing  and  trading  of  ELNs.>  ELNs  are 
intermediate  term,  nonconvertible, 
hybrid  debt  instruments,  the  value  of 
which  is  linked  to  the  performance  of  a 
highly  capitalized,  actively  traded  U.S. 
common  stock  ("linked  security").  In 
order  to  list  an  ELNs  product.  Section 
107B  currently  requires  the  linked 
security  to  meet  one  of  the  following 
criteria: 


Market  capttaMza- 
tion 

Annual  trading 
volume 

$3  bHHon „ 

$1.5  billion  

$500  million 

and 
and 
and 

2.5  miHion  shares. 
20  million  shares. 
80  million  shares. 

Amex  now  proposes  to  amend  Section 
107(B)  to  provide  for  greater  flexibility 
in  the  list^  criteria  for  ELNs.  The 
proposed  rule  change  will  lower  the 
trading  volume  requirements  criteria 
such  that  ELNs  may  be  listed  where  the 
linked  security  meets  one  of  these 
revised  criteria: 


Maiket 
capitalization 

Annual  trading 
volume 

$3  billion 

and 
and 
and 

2.5  million  shares. 

$1.5  billion 

$500  million 

10  million  shares. 
15  millkxi  shares. 

The  Exchange  believes  this  revision 
strikes  an  appropriate  balance  between 
the  Exchange's  responsiveness  to 
innovations  in  the  securities  markets 
and  its  need  to  ensure  the  protection  of 
investora  and  the  maintenance  of  fair 
and  orderly  markets.  Moreover,  the 
Exchange  believes  that  these  changes 
will  not  have  an  adverse  impact  on  the 
markets  for  the  underlying  linked 
security  in  view  of  the  requirements  that 
the  linked  security  have  a  large 
TniniTniim  market  capitalization  and  a 
fairly  large  trading  volume  over  the 
preceding  twelve  months.  The  Exchange 
will  continue  to  require  that  the  issuer 
have  a  n^ininniTn  tangible  net  worth  of 
$150  million  and  that  the  total  issue 
price  of  the  ELNs  combined  with  all  of 
the  issuers's  other  listed  ELNs  shall  not 
be  greater  than  25%  of  the  issuer's 
tangible  net  worth  at  the  time  of 
issuance.  The  rule  change  will  also 
delete  the  current  provision  of  the  rule 


>  See  Securities  Exchange  Act  Release  No*.  32345 
(May  20. 1993)  and  33328  (Dec.  13. 1993). 


that  allows  the  Exchange  to  list  ELNs 
that  do  not  meet  these  criteria  if  the 
Division  of  Market  Regulation  of  the 
SEC  concurs. 

2.  Statutory  Basis 

The  basis  imder  the  Act  for  this 
proposed  rule  change  is  the  requirement 
vmder  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  fi'ee  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investora  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
membere  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  inxited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Stiwet,  NW., 
Washington,  DC  20549.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Sti?eet,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
48  and  should  be  submitted  by  January 
10, 1996. 

For  the  Commission,  by  the  Division  of 
Masket  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  95-30911  Filed  12-19-95;  8:45  am) 
nUMQ  CODE  •oi»-ei-M 


[Retaase  No.  34-36585;  FN*  No.  8R-Amex- 
9&-4q 

Seir-Regulatory  Organlzattons;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Ruie  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  Exchange'a  Gratuity 
Fund 

December  13, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  EJecember  7, 1995, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
the  Admission  of  Members  and  Member 
Organizations  section  of  its  rules  to 
require  that  all  persons  who  are  entitied 
to  make  an  election  to  either  "opt-in"  or 
"opt-out"  of  participation  in  the 


»17  CFR  200.30-3(a)(12)(1994). 
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Gratuity  Fund  muA  make  such  an 
election  by  March  29, 1996. 

n.  Self-Rflgnlatory  Organization's 
Statement  of  the  Ptrpoae  of,  and 
Statntory  Basis  fin;  tke  Proposed  Rule 
Oiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concoi^g  the  purpose  of 
and  basis  for  the  pioposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statementslmay  be  examined  at 
the  places  specifie4  in  Item  IV  below. 
The  self-regulatory^  organization  has 
prepared  simunaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Pirpose  of,  and 
Statutory  Basis  for^  the  Proposed  Rule 
Change  j 

1.  Purpose  I 

On  May  16, 19951,  the  Commission 
approved  a  numbet  of  changes  to  the 
Amex  Constitution  and  rules  regardidg 
membership  structtire  and 
requirements,  including  significant 
changes  to  the  Grattiity  Fund.*  The 
changes  with  respect  to  the  Gratuity 
Fimd  increased  the  benefit  to  $125,000, 
subject  to  a  "phase^in"  schedule  for  new 
Participants,  included  an  "active" 
requirement  for  palticipation,  and 
expanded  the  categpries  of  individuals 
who  are  included  in  the  Gratuity  Fimd 
to  include  both  regular  and  options 
jmncipal  member  fessees,  as  well  as 
options  principal  i^embers  and  some 
lessors.  j 

The  changes  also  included  a 
grandfathering  provision  with  respect  to 
the  Gratuity  Fund  revisions. ^  All  regular 
members  and  existing  regular  member 
lessora  wrere  "grandfathered"  with 
respect  to  the  "active"  requirement  [i.e., 
they  would  be  deemed  to  have  met  it, 
even  if  they  were  never  active  for  a  two- 
year  period).  Individuals  who  owned 
options  principal  memberships  on  May 
16, 1995  were  give*  a  one-time 
opportunity  to  elect  to  "opt-in"  or  "opt- 
out"  of  the  Ckatuity  Fimd,  and  those 
who  choose  to  "opfin"  are 
grandfathered  with  respect  to  the 
"active"  requireme|it  as  well.  An 
electicm  to  "opt-out"  is  irrevocable  for 
the  rest  of  the  person's  life,  unless  he  or 
she  subsequently  buys  a  regular 
membership.  In  addition,  those 
individuals  who  were  either  regidar  or 
options  principal  member  lessees  on 


>  See  Sflcuritiss  Exchaage  Act  Release  No.  35723 
(May  16,  1995);  60  FR  27353  (May  23,  1995)  (File 
No.  SR-AMEX-95-08). 

*  See  Amax  Conatitutiaa.  Aitide  IX.  Section  23. 


May  16. 1995  have  the  right  to  "opt-out" 
of  the  Gratuity  Fund  for  the  duration  of 
their  lease  (including  any  renewals).^ 

All  individuals  who  have  a  right  to 
"opt-in"  or  "opt-out"  of  the  Gratuity 
Fimd  have  received  extensive  writt«i 
commimications  from  the  Exchange's 
Membership  Services  E>epartment 
requesting  that  such  individuals 
indicate  their  election  thereof  on  the 
appropriate  form(s).  In  addition,  for  a 
total  of  three  weeks,  staff  members  from 
the  Membership  Services  Department 
were  stationed  in  the  Exchange  lobby  to 
answer  questions  and  distribute  forms 
and  information,  and  signs  have  been 
posted  on  the  trading  floor  alerting  the 
affected  memberahip  of  the  need  to 
notify  the  staff  of  their  election. 
Notwithstanding  this  effort,  as  of 
November  7. 1995,  almost  40%  of 
eligible  individuals*  had  not  completed 
the  necessar>'  paperwork  or  indicated 
their  election  to  the  staff. 

In  order  to  efficiently  administer  the 
Gratuity  Fund  it  is  imperative  thaL«ach 
eligible  individual's  status  in  this  regard 
be  definitively  resolved.  The  lack  of 
complete  information  has  resulted  in 
significant  record  keeping  problems  in 
terms  of  determining  whq  is  subject  to 
an  assessment  upon  a  Participant's 
death,  as  well  as  the  amount  that  should 
be  assessed  to  other  Participants.^ 
Moreover,  interpretative  difficulties  are 
presented  by  the  death  of  an  individual 
who  has  not  yet  made  an  election. 

Accordingly,  the  Exchange  is 
proposing  to  amend  the  Admission  of 
Members  and  Member  Organizations 
section  of  its  Rules  to  require  that  all 
individuals  who  have  a  right  to  elect  to 
"opt-in"  or  "opt-out"  of  the  Gratuity 
Fund  must  make  such  election  by 
March  29, 1996.  An  individual  who 
does  not  make  an  election  by  that  date 
will  be  conclusively  deemed  to  have 
elected  to  "opt-out"  of  participation  in 
the  Gratuity  Fimd.  This  date  has  been 
selected  to  give  the  Exchange  a  period 
of  time  during  which  persons  can 
receive  ample  warning  of  the  new 
deadline.^ 


'  New  leases  require  lessee  participation  in  the 
Gratuity  Fund. 

*  As  of  November  7, 1995,  452  individuals  had 
not  completed  the  necessary  paperwork  or 
indicated  their  election  to  the  staff.  Subsequently, 
as  a  result  of  a  concerted  drive,  an  additional  216 
individuals  have  indicated  their  election,  leaving 
236  individuals  who  have  not  done  so  as  of 
December  7,  1995. 

>  Because  the  pool  of  Participants  is  now  variable, 
the  amount  of  each  assessment  is  determined  by 
dividing  S125,000  by  the  number  of  Participants. 

"  The  Exchange  will  take  the  following  steps  to 
notify  affected  persons  of  the  deadline:  A  certified 
letter  will  be  sent  to  the  latest  address  for  each  such 
individual  in  the  files  of  the  Exchange's 
Membership  Services  Def>artroent,  and  if  necessary 
a  second  follow-up  certified  letter  will  be  sent  to 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act ' 
in  general  and  furthere  the  objectives  of 
Section  6(b)(4)  in  particular  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
other  charges  among  membere. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coinmission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  30  days 
from  December  7, 1995.  the  date  on 
which  it  was  filed,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date,  it  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Acta  qqcI  Rule  19b--4(e)(6) 
thereunder." 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


such  address.  In  addition,  unless  an  individual  ha* 
previously  responded  to  such  written  notification, 
if  such  person  does  business  on  the  Floor  of  the 
Exchange  and  can  be  found  on  the  Floor  of  the 
Exchange,  an  Exchange  staff  member  will 
personally  speak  to  the  individual  to  infonn  him  or 
her  of  the  deadline.  For  all  other  individuals  who 
have  not  responded  to  a  written  notification,  to  the 
extent  the  files  of  the  Membership  Services 
Department  contain  a  telephone  number  for  such 
individual,  an  Exchange  staff  member  will  place 
one  telephone  call  to  such  number  to  attempt  to 
orally  notify  the  individual  of  the  deadline. 

'15U.S.C.  78f(b). 

•  15  U.S.C.  78e(b)(3)(A). 

»17CFR240.19b-4(e)(6). 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  DC.  20S49.  Cojues  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  Mrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exdiange.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
49  and-diould  be  submitted  by  January 
10, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  95-30856  Filed  12-19-95;  8:45  am) 
■MjjNQ  coca  «ie-ei-M 


[Ratoase  No.  34-36588;  File  No.  SR-CBOE- 
96-63] 

Sat^Regul«tory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc..  Relating  to  Adoption  of 
Rule  9.24  and  an  Interpretation  With 
Respect  to  Proposed  Rule  9.24 

December  13, 1995. 
I.  Introduction 

On  October  19, 1995.  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
adopt  new  Rule  9.24  and  to  add 
Interpretation  and  Policy  .01  thereunder 
with  respect  to  the  meaning  and 
administration  of  proposed  Rule  9.24. 

The  proposed  rule  change  appeared  in 
the  Federal  Register  on  November  9. 
1995.3  No  comments  were  received  on 


the  proposed  rule  change.  This  order 
approves  the  CBOE's  proposal. 

n.  Description 

The  proposed  rule  would  require 
members  and  member  organizations  that 
engage  in  telephone  solicitations  to 
mnintilin  a  Centralized  list  of  persons 
who  do  not  wish  to  receive  telephone 
solicitations,  and  to  refrain  from  making 
telephone  solicitations  to  persons 
named  on  such  list.  The  CBOE's 
proposal  would  also  add  an 
interpretation  concerning  the  meaning 
and  administration  of  proposed  Rule 
9.24  as  well  as  serve  as  a  reminder*  that 
members  and  member  organizations  are 
subject  to  compliance  with  the  relevant 
Federal  Communications  Commission 
("FCC")  and  Commission  rules  relating 
to  telemarketing  practices.' 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)." 
Specifically,  the  Commission  believes 
that  the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirement  that  the 
rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices.  Proposed  Rule  9.24 
and  the  interpretation  thereunder 
require  a  specific  practice,  the 
maintenance  of  a  do-not-call  list.  The 
purpose  of  maintaining  such  a  list  is  to 
prevent  members  and  member 
organizations  from  engaging  in  such 
manipulative  acts  as  persistently  calling 
investors  who  have  expressed  a  desire 
not  to  receive  telephone  solicitations. 

The  Commission  also  believes  that  the 
proposal  is  consistent  with  the  Section 
6(b)(5]  requirement  that  the  rules  of  an 
exchange  be  designed  to  protect 
investors  and  the  public  interest. 
Proposed  Rule  9.24  and  the 
interpretation  thereimder  protect 


'  15  U.S.C  78s(b)(l)  (198a). 

M7  CFR  240. Wb-^  (19*1). 

'  See  Securities  Exchange  Act  Release  No.  36455 
(November  3, 1995).  60  FR  56624  (November  9, 
199S). 


♦The  Commission  notes  that  the  CBOE  intends  to 
include  this  InterpreUtion  in  a  Circular  that  will  be 
distributed  to  members  and  member  organizations. 

>  Pursuant  to  the  Telephone  Consumer  Protection 
Act  (1991),  the  FCC  developed  rules  to  protect  the 
rights  of  telephone  consumers  while  allowing 
legitimate  telemarketing  practices.  The  FCC  rules 
include  a  requirement  that  a  person  or  entify 
making  telephone  solicitations  must  maintain  a  do- 
not-call  list  In  addition,  the  Telemarketing  and 
Consumer  Fraud  and  Abuse  Prevention  Act  (1994) 
("Prevention  Act"),  requires  the  Federal  Trade 
Commission  ("FTC")  to  adopt  rules  on  abusive  cold 
calling.  The  Prevention  Act  also  requires  the 
Commission  to  engage  in  its  own  rulemaking  or, 
alternatively,  to  require  the  self-regulatory 
organizations  to  promulgate  telemarketing  rules 
consistent  with  the  legislation. 

•15U.S.C78f(b)(198«). 


investors  and  the  public  interest  by 
enforcing  members'  and  member 
organizations'  compliance  with 
investors'  desire  not  to  receive  such 
calls.  In  addition,  the  proposed 
interpretation  reminds  members  and 
member  organizations  that  they  are 
subject  to  the  requirements  of  the  rules 
of  the  FCC  and  the  Commission  relating 
to  telemarketing  practices  and  the  rights 
of  telephone  consimiers. 

IV.  Cottclosion 

For  the  foregoing  reasons,  the 
Commission  &ids  that  the  CBOE's 
proposal  to  adopt  a  new  rule  concerning 
telephone  solicitation  and  record- 
keeping is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act/  that  the 
proposed  rule  change  (SR-CBOE-95- 
63)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  puisuant  to  delegated 
authority.' 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc  95-30909  Filed  12-19-95:  8:45  am] 
MLUNQ  CODE  aOIO-OI-M 


PWSMS  No.  34-36590:  File  No.  SR-CHX- 
95-24] 

Self-Regulatory  Organiiatlons; 
Chicago  Stock  Exchange, 
Incorporated;  Order  Granting  Approval 
to  Proposed  Rule  Change  Relating  to 
Agency  Crosses  Between  the 
Disseminated  Exchange  Marlcet 

December  13, 1995. 

On  October  11, 1995.  the  Chicago 
Stock  Exchange.  Incorporated  ("CHX" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  relating  to  the  execution  of 
agency  cross  transactions  at  a  price 
between  the  disseminated  Exchange 
market.3  On  October  17,  1995,  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  nile  change.'* 


'  15  U.S.C  78s(b)(2)  (1988). 

•17  CFR  200.30-3(a)(12)  (1994). 

>  15  U.S.C.  S  78s(b)(l). 

M7  CFR  240.19b-4. 

'  In  a  cross  transaction,  a  member  or  member 
organization  that  holds  an  order  to  buy  and  an  order 
to  sell  an  equivalent  amount  of  the  same  security 
executes  the  orders  against  each  other. 

*  See  letter  from  David  Rusoff,  Foley  k  Lardner, 
to  Glen  Barrentine,  Team  Leader,  SEC,  dated 
October  13. 1995.  Amendment  No.  1  corrected  the 

Continued 
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The  proposed  rule  change  and 
Amendment  Na  1  were  published  for 
comment  in  Semrities  Exchange  Act 
Release  No.  36432  0>ct  27. 1995).  60  FR 
55873  (Nov.  3, 199$).  No  comments 
were  received  on  thp  proposal. 

Currently.  InterpiiBtation  .01  to  CHX 
Rule  23.  Article  XX^  requires  a  CHX 
specialist  to  refrain  from  interfering 
with  a  floor-brokered  agency  cross  '  of 
10,000  shares  or  greeter  that  is  to  be 
effected  at  a  price  between  the 
disseminated  Exchange  market.*  The 
exchange  proposes  to  amend  this  rule  to 
require  a  CHX  speci^st  to  refrain  from 
interfering  vrith  aU  (loor-brokered 
agency  crosses,  regofxlless  of  size,  at  a 
cross  price  between  the  disseminated 
Exchange  market.  Ifeder  the  Exchange's 
proposal,  the  specialist  will  continue  to 
be  obligated  to  satisly  all  orders  on  the 
book  with  priority  4  the  cross  price.' 
Moreover,  the  proposed  rule  change  will 
continue  to  permit  die  specialist  to 
participate  at  the  cross  price  if  the 
speciaUst  is  willing  to  provide  one  side 
of  the  cross  with  a  b^er  price  or  if  the 
member  presenting  the  cross  previously 
solicited  the  specialist's  assistance  in 
consummating  any  pari  of  the 
transaction. 

The  Exchange  believes  that  the 
proposed  rule  chanoe  will  increase  the 
possibility  of  immediate  execution  for 
agency  crosses  on  tl^  Exchange,  which 
in  turn  will  improve  the  Exchange's 
ability  to  compete  for  order  flow  and 
enhance  the  depth  and  liquidity  of  the 
Exchange  market.  \|3reover,  the 
Exchange  believes  t^at  the  proposed 
rule  change  strikes  ^Q  appropriate 
balance  between  the  competing  needs  of 
various  customer  orders  represented  for 
execution  on  the  Exchange  and  the 
proprietary  trading  operations  of 
Exchange  members  and  member 
organizations,  inciudine  specialists. 

The  Commission  ^ncb  tnat  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulation^  thereunder 


text  of  Exhibit  A  to  the  fillig,  which  sets  forth  the 
text  of  the  propoeed  rule  cbange,  by  adding  a 
sentence  that  had  been  inadvertently  omittad  from 
Exhibit  A  as  initially  filedi 

*  For  purposes  of  this  rule,  an  "agency  cross"  is 
defined  as  a  cross  where  nfeither  the  order  to  buy 
or  sell  is  for  the  account  of  any  member  or  memiier 
organization. 

■  See  Securities  Exchange  Act  Release  No.  33708 
(Mar.  3. 1994).  59  FR  lisja  (File  No.  SR-MSE-93- 
05)  (approving  a  proposedl  rule  change  to  require 
that  the  CHX  specialist  reft^ain  from  interfering  with 
a  floor-brokered  agency  cross  of  10,000  share  or 
more  at  a  cross  price  between  the  disseminated 
Exchange  market). 

'This  requirement  is  to  ensure  that  in  situations 
where  a  limit  order  on  the  book  has  not  been 
displayed  in  the  quote,  tha  specialist  would  be 
obligated  to  satisfy  such  lilnit  orders  with  priority 
at  the  croas  price. 


applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b)  >  and 
Section  11(a)."  The  Commission 
believes  the  proposal  is  consistent  with 
the  Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  fuevoit  fraudulent  and 
manipidative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  Commission  also  believes  that  the 
proposed  rule  change  is  not  inconsistent 
with  the  traditional  auction  market 
principle  of  customer  priority  as 
embodied  in  Section  11(a)  of  the  Act. 

The  Commission  believes  that  the 
proposed  rule  change  should  further 
competition  among  the  exchanges,  >°  as 
well  as  between  the  exchanges  and 
other  markets,  and  should  increase  the 
opportimities  for  the  efflcient  execution 
of  cross  transactions  without  operating 
in  a  manner  inconsistent  with 
traditional  auction  market  principles. 
The  proposal  only  restricts  specialists 
from  interfering  with  crosses  between 
the  disseminated  Exchange  market 
under  certain  circumstances  and 
continues  to  allow  another  member, 
including  an  order  for  the  principal 
accoimt  of  a  member,  to  break  up  the 
cross. 

The  Commission  believes  that  the 
proposal  is  not  inconsistent  with  the 
auction  market  principles  of  time  and 
price  priority.  As  before,  a  member 
effecting  a  cross  transaction  at  the 
prevailing  bid  or  offer  will  continue  to 
be  required  to  obtain  priority  over  all 
existing  limit  orders  at  that  price  and 
specialists  will  continue  to  be  required 
to  fill  limit  orders  at  the  cross  price, 
which  have  not  been  displayed  in  the 
quote.  Moreover,  the  Commission 
believes  that  the  proposal  does  not  alter 
the  safeguards  provided  in  the  current 
rule,  which  ensure  that  public 
customers  are  not  xUsadvantaged.  For 
example,  the  Commission  notes  that  the 
proposed  rule  change  does  not  change 
the  opportunity  for  customer  orders  to 
receive  price  improvement:  the 
specialist  will  continue  to  be  allowed  to 
participate  at  a  better  price. 

Finally,  the  Commission  does  not 
believe  that  the  proposed  rule  change 
will  significantly  reduce  order 
interaction  on  the  floor  of  the  Exchange. 
Only  a  CHX  specialist  who  does  not 
have  a  displayed  bid  or  offer  at  the  cross 


•15U.S.C§78fCb). 

•15U.S.C.  S78k(a). 

"> Several  exchanges  have  similar  rules 
prohibiting  specialists  from  interfering  with  agency 
crosses  when  the  cross  is  at  a  price  inside  the 
disseminated  exchange  market  without  regard  to 
size.  See.  e.g..  Pacific  Stock  Exchange  Rule  5.14(b) 
and  Philadelphia  Stock  Exchange  Rule  126. 


price  must  refrain  from  participating  in 
a  cross  transaction  at  that  price.  The 
proposed  rule  change  does  not  affect  the 
ability  of  specialists  to  participate  at  a 
better  price  or  the  ability  of  odier 
interest  in  the  trading  crowd  to 
participate.  The  Commission  does  not  ' 
expect  the  proposed  rule  change  to 
substantially  impair  price  discovery  or 
market  liquidity. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CHX-95-24) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 
Jonathan  G.  Katx, 
Secretary. 

(PR  Doc.  95-30910  Filed  12-19-9S;  8:45  am] 
MUMQ  CODE  M10-*1-« 


[ftotoase  No.  34-36581;  File  No.  SR-NYSE- 
96-39) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Changs  1^ 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Revised  Listing  Standards 
for  Equlty-Unksd  Debt  Securities 

December  13, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  November  29, 
1995,  the  New  Yoric  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  its 
listing  standards  for  Equity-Linked  Debt 
Securities  ("ELDS").  These  listing 
standards  are  contained  in  Para.  703.21 
of  its  Listed  Company  Manual.  The 
amendments  would  allow  the  Exchange 
to  list  ELDS  on  securities,  as  described 
below,  that  have  a  market  capitalization 
of  $1.5  billion  or  $500  million,  if  such 
securities  have  annual  trading  volume 
of  10  million  and  15  million  shares, 
respectively. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  NYSE  and  at  the  Commission. 


"  15  U.S.C.  788(b)(2).       , 
"17  CFR  20O.3O-3(a)(12). 
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H.  Self-Regulatory  Organizatiea's 
Statnnent  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pnyosed  Ruk 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  simimaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

ELDS  are  non-convertible  debt 
securities  of  an  issuer  where  the  value 
of  the  debt  is  based,  at  least  in  part,  on 
the  value  of  another  issuer's  common 
stock  or  non-convertible  preferred 
stock.'  The  purpose  of  the  proposed 
rule  change  is  to  amend  the  trading 
volume  criteria  for  the  linked  security, 
that  is,  the  security  on  which  the  value 
of  the  ELDS  is  based.  Currently,  imder 
Section  703.21  of  the  Listed  Company 
Manual,  in  order  to  list  an  ELDS 
product,  the  linked  security  must  meet 
one  of  the  following  criteria: 


Market 
capitalization 

Annual  trading 
volume 

$3  bUlion 

$1.5  billion  

$500  million  

and 
and 
and 

2.5  million  shares. 
20  million  shares. 
80  million  shares. 

The  proposed  rule  change  will  lower 
the  trading  volume  requirements  criteria 
such  that  an  ELDS  may  be  listed 
provided  the  linked  security  meets  one 
of  these  revised  criteria: 


Market 

Annual  trading 

capitalization 

volume 

$3  bilHon 

and 

2.5  milHon 

shares. 

$1.5  bHHon 

and 

10  million 
shares. 

$500  miHion 

and 

15  million 
shares. 

The  Exchange  believes  the  new 
criteria  will  provide  it  with  greater 
flexibility  to  list  these  types  of 
securities.  The  rule  change  will  also 
delete  the  current  provision  of  the  rule 
that  allows  the  Exchange  to  list  ELDS 


>  See  Securities  Exchange  Act  Release  No.  33468 
(Jan.  13, 1994).  These  listing  standards  were 
subaequently  revised  in  Securities  Exchange  Act 
Release  Nos.  33841  (March  31. 1994)  and  34985 
(Nov.  18, 1995). 


that  do  not  meet  these  criteria  if  the 
Division  of  Market  Regulation  of  the 
SEC  concurs.  With  the  increased 
flexibility  that  the  new  numerical  listing 
criteria  will  supply,  it  will  no  longer  be 
necessary  to  conduct  such  a  case-by- 
case  review  of  ELDS  listings. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 

within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  fijiding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
39  and  should  be  submitted  by  January 
10,  1996. 

For  the  Conunission,  by  the  DivisioQ  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2 
lonatlian  G.  Katz. 
Secretary. 
[PR  Doc.  95-30912  Filed  12-19-95;  8:45  am] 

BtLUNQ  COOE  SOIO-OI-M 


[Release  No.  34-36577;  File  No.  SR-Phlx- 
9S-61] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  a 
Reduction  of  the  Value  of  ttie  Phlx 
National  Over-the-Counter  Index 

December  12, 1995. 
L  Introduction 

On  September  22, 1995,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change  to 
reduce  the  value  of  the  Phlx's  National 
Over-the-Counter  Index  ("Index")       • 
option  ("XOC")  to  one-half  of  its  present 
value.3  The  Index  is  a  capitalization- 
weighted  market  index  composed  of  the 
100  largest  capitalized  stocks  trading 
over-the-coimter.  The  other  contract 


» 17  CFR  200.3O-3(a)(12)  (1994). 

» 15  U.S.C.  78s(b)(l)  (1988). 

2 17  CFR  240.19b-4  (1994). 

'The  Exchange  will  accomplish  this  reduction  in 
value  by  doubling  the  divisor  used  in  calculating 
the  Index. 


65706 


'edenl  R«giatn>  /  Vol.  60.  ^k).  244  /  Wednesday,  December  20.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  244  /  Wednesday,  December  20,  1995  /  Notices  65707 


specifications  for  the  XCXI  remain 
unchanged.        * 

The  proposed  rule  change  appeared  in 
the  Federal  Register  on  November  14, 
1995.'*  No  letterswere  received  in 
response  to  the  Qommission's 
solicitation  for  c^nunoit  on  the 
proposed  rule  fiVng-'  This  order 
approves  the  Phlbc's  proposal. 

n.  Beckgroimd  <nd  DeecripiioB 

The  Phlx  begaii  trading  the  XOC  in 
1985.*  The  Indent  was  created  with  a 
value  of  150  on  its  base  date  of 
September  28. 1^.  which  rose  to  548 
in  |une  1994.  an^  to  700  in  June  1995. 
On  September  14. 1995.  the  Index  value 
was  868.  Hius.  ^  bdex  value  has 
increased  significantly,  especially 
during  the  last  year.  Ccmsequently.  the 
premium  for  XOC  options  has  also 
rism. 

As  a  result,  the  Pblx  proposes  to 
conduct  a  "two-lor-one  spUt"  of  the 
Index,  such  that  the  value  will  be 
reduced  by  ane-|alf.  In  order  to  account 
for  the  spUt,  the  taumber  of  outstanding 
XOC  contracts  wdll  be  doubled,  such     ^ 
that  for  each  XOC  contract  currently 
held,  the  holder  will  receive  two 
contracts  at  the  induced  value,  with  a 
strike  price  of  oiie-half  the  original 
strike  price.  For  Instance,  the  holder  of 
an  XOC  800  call  will  receive  two  XOC 
400  calls.  In  addition,  the  Phbc  will 
double  to  the  position  and  exercise 
limits  applicable  to  the  XOC,  from 
17.000  contractsto  34,000  contracts 
until  the  last  expiration  then  trading, 
which  is  the  June  1996  expiration.' 
According  to  thq  Phlx,  this  procedure  is. 
similar  to  that  employed  with  eqmty 
options  when  the  underlying  security  is 
subject  to  a  two-for-one  stock  split,  as 
well  as  that  used  for  the  recent  split  of 
the  Phbc's  Semioonductor  Index." 

In  con)tmctioq  %vith  the  split,  the 
Exchange  will  list  strike  prices 
surrounding  the  new,  lower  Index 
value,  pursuant  to  Phlx  Rule  IIOIA. 
The  Phlx  will  aqnounce  the  effective 
date  by  way  of  an  Exchange 
memorandum  to  its  membership,  which 


«Sm  SacuritiM  Exihange  Act  raleaaa  No.  36460 
(Novaobar  6. 1995).  SO  FR  57256  (Novembar  14. 
1996). 

■Tha  Commiwion  notes,  hovravar,  that  the  Phlx 
farwardad  to  tha  Commission  one  comment  tetter 
it  received  prior  to  Sling  this  rule  proposal.  This 
latter  and  the  Phbc's  response  is  discussed  below. 
Saa  infra  note  10  and  accompanying  discussion. 

•Saa  Sacnritias  Exchange  Act  Release  Nos.  21576 
Qanuary  IS.  19S5).  59  FR  3445  (January  24. 1985): 
and  22044  (May  17. 1985).  50  FR  21532  (May  24. 
198S)  (File  Na  SR-I1ilx-«4-28). 

'  Sapaiataly.  tha  Exchange  is  proposing  to 
incraasa  tha  XOC  poaition  and  exercise  limits  to 
2SM0  contracts.  Sea  SR-Phlx-9S-38. 

*Sae  Securities  Exchange  Act  Release  No.  35999 
Ouly  20, 1995).  60  Ft  38387  (July  26. 1995)  (FUe 
No.  SR-Phlx-95-411 


will  also  serve  as  notice  of  the  strike 
price  and  position  limit  changes.* 

According  to  the  Phlx,  the  purpose  of 
the  proposal  is  to  attract  additional 
liquidity  to  the  product  in  those  series 
that  public  customers  are  most 
interested  in  trading.  For  example, 
according  to  the  PhLc  a  near-term,  at- 
the-money  call  option  series  currently 
trades  at  approximately  $1,200  per 
contract.  After  the  Index  split,  the  same 
cation  series  (once  adjusted),  with  all 
else  remaining  equal,  could  trade  at 
approximately  $600  per  contract.  Thus, 
while  certain  investors  and  traders  may 
currently  be  impeded  from  trading  at 
such  levels,  a  reduced  Index  value 
should  encourage  additional  investor 
interest. 

The  Phlx  believes  the  XOC  options 
provide  an  important  opportunity  for 
investors  to  hedge  and  speculate  upon 
the  maricet  risk  associated  with  the 
underlying  over-the-counter  stocks.  By 
reducing  tibe  value  of  the  Index  such 
investors  will  be  able  to  utilize  this 
trading  vehicle,  while  extending  a 
smaller  outlay  of  capital.  According  to 
the  Phlx.  this  should  attract  additional 
investors,  and,  in  turn,  create  a  more 
active  and  liquid  trading  enviitmment. 

m.  Sommary  of  Comments 

The  Phlx  received  one  comment  letter 
opposing  the  proposed  rule  change  from 
a  finanriiil  planner  at  Smith  Barney 
Shearson.^o  The  issues  raised  therein 
and  the  Phbc's  response  thereto  ^  ^  are 
discussed  below. 

According  to  the  commenter,  one  of 
the  primary  inducements  to  trading  the 
Index  is  its  volatility.  If  the  Index  is  split 
in  half,  however,  the  commenter 
believes  that  investors  will  be 
uimecessarily  forced  to  trade  twice  as 
many  contracts  in  order  to  maintain 
their  current  degree  of  leverage.  In 
response,  the  PfaJx  stated  that  a  lower 
priced,  less  volatile  Index  will  better 
serve  the  needs  of  investors  as  the 
Exchange  will  be  able  to  more  timely 
update  quotes,  particularly  during 
periods  of  active  market  conditions. 


*bi  this  regard,  the  Commission  notes  that  in  a 
memorandum  dated  November  20. 1995,  the  Phlx 
provided  notice  to  its  members  and  member 
organizations  of  its  intention  to  reduce  tha  value  of 
the  XOC  by  one-half. 

">Sae  letter  Erom  Barry ).  Weisberg.  Vice 
President.  Smith  Barney  Shearson,  Inc.,  to  Andy 
Kolinsky,  Vice  President,  Phlx,  dated  August  1, 
1995.  The  CcHnmission  notes  that  the  commenter 
also  raised  other  concerns  regarding  the  trading  of 
the  XOC  unrelated  to  the  rule  proposal  which  are 
not  discussed  herein. 

"Sea  latter  from  Gerald  D.  O'Connell.  First  Vice 
President,  Market  Regulation  and  Trading 
Operations,  Phlx,  to  Barry  ).  Weisberg.  Vice 
President,  Smith  Barney  Shearson,  Inc..  dated 
November  20. 1995. 


The  commenter  also  opposes  the 
proposed  rule  change  because  he 
beUeves  that  splitting  the  Index  will 
reduce  its  value  to  an  inappropriately 
low  level.  In  this  regard,  the  commenter 
suggests  alternative  split  levels  (e.g.,  a  4 
for  3  split,  or  a  3  for  2  split)  as  a  less 
problematic  approach.  In  this  manner, 
according  to  the  commenter,  the  Index 
will  retain  a  greater  percentage  of  its 
current  value.  The  Phlx  responded  that 
splitting  the  Index  in  a  maimer  other 
than  two-f(ff-one  would  result  in 
unnecessary  calculations  and 
adjustments  to  the  divisor,  position 
limits,  and  strike  prices  and  would 
thereby  create  investor  confusion  and 
excessive  system  demands. 

Finally,  tne  commenter  suggests  that 
the  Exchange  postpone  the  splitting  of 
the  Index  to  provide  investors  with  a 
reasonable  amoimt  of  time  to  adjust 
their  positions  as  a  result  of  the 
proposed  rule  change.  In  this  regard,  the 
Commission  notes  tiiat  to  avoid  investor 
confusion  the  Phlx  has  stated  that  it 
intends  to  provide  market  participants 
with  adequate  notice  of  the  change  to 
the  Index  value.^' 

IV.  Diacnasion 

After  careful  consideration  of  the 
comment  letter  and  the  Phlx's  response 
thereto,  the  Commission  has  decided  to 
approve  the  proposed  rule  change.  For 
the  reasons  discussed  below,  the 
Commmission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  naticmal  securities  exchange,  and,  in 
particular,  Mdth  the  requirements  of 
Section  6(b).i3  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  Section  6(b)(5) 
requirement  to  protect  investors  and  the 
public  interest  and  to  remove 
impediments  to  a  free  and  open 
securities  market.  By  reducing  the  value 
of  the  Index,  the  Commission  believes 
that  a  broader  range  of  investors  will  be 
provided  with  a  means  of  hedging  their 
exposure  to  the  market  risk  associated 
with  the  underlying  over-the-counter 
stocks.  Similarly,  the  Commission 
believes  that  reducing  the  value  of  the 
Index  could  help  attract  additional 
investors,  thus  creating  a  more  active 
and  liquid  trading  mari^et. 

The  Commission  also  believes  that  the 
Phlx's  position  and  exercise  limits  and 
strike  price  adjustments  are  appropriate 
and  consistent  with  the  Act.  In  this 
regard,  the  Commission  notes  that  the 
position  and  exercise  limits  and  strike 
price  adjustments  are  identical  to  the 


approach  used  to  adjust  outstanding 
options  on  stocks  that  have  undergone 
a  two-for-one  stock  split. 

The  Commission  believes  that 
doubling  the  Index's  divisor  will  not 
have  an  adverse  market  impact  or  make 
trading  in  XOC  options  susceptible  to 
manipulation.  After  the  split,  the  Index 
will  continue  to  be  comprised  of  the 
same  stocks  with  the  same  weightings 
and  will  be  calculated  in  the  same 
manner  (except  for  the  change  in  the 
divisor).  The  Phlx's  surveillwce 
procedures  will  also  remain  the  same. 

Lastly,  for  the  reasons  discussed 
below,  the  Commission  also  believes 
that  the  commenter's  criticisms  of  the 
rule  proposal  have  been  adequately 
addressed  by  the  Phlx's  response.  First, 
issues  regarding  the  appropriate  value  of 
an  index  are  business  decisions 
typically  left  to  the  discretion  of  an 
exchange,  particularly  in  the  absence  of 
Commission  concerns  regarding 
potential  manipulation,  investor 
confusion,  or  other  regulatory  concerns. 
Second,  the  Commission  believes  that 
the  Exchange's  proposal  to  adjust  the 
Index  in  a  maimer  similar  to  a  two-for- 
one  stock  split  provides  a  simple, 
orderly,  and  efficient  means  to  effect  the 
adjustment.  Third,  the  Commission 
believes  that  the  Phbc  will  be  able  to 
provide  adequate  noti(»  to  market 
particnpants  regarding  to  change  to  the 
Index  value  prior  to  its  implementation. 
As  noted  above,^^  the  Phlx  has  already 
indicated  its  intent,  subject  to 
Commission  approval,  to  adjust  the 
Index  value  after  the  December 
expiration. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Phlx's 
proposal  to  reduce  the  value  of  the 
Index  to  one-half  of  its  present  value  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  ptu'suant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Phlx-95-^1) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
JenathaaG.Katz, 
Secretary. 

[FR  Doc.  95-30855  Filed  12-1»-8S;  8:45  am) 
BIUJNG  CODE  8010-01-M 
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[Rel.  No.  IC-21600;  FUe  No.  812-9526] 

Connecticut  General  Life  Insurance 
Company,  et  al. 

December  13, 1995. 

AGENCY:  Securities  and  Exchange 

Conunission  (the  "SEC"  or  the 

"(Commission"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Connecticut  General  Life 
Insurance  Company  ("CG  Life"),  CO 
Variable  Life  Insurance  Separate 
Account  II  (the  "Account"),  and  QGNA 
Financial  Advisors,  Inc.  ("CIGNA"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Acrt  for  exemptions  from  Section 
27(c)(2)  of  the  1940  Act  and  Rule  6e- 
3(T)(c)(4)(v)  thereunder. 
SUMMARY  OF  APPUCAT10N:  Applciants 
seek  an  order  to  permit  them  to  deduct 
a  charge  that  is  reasonable  in  relation  to 
CG  Life's  increased  federal  income  tax 
burden  resulting  from  the  receipt  by  CG 
Life  of  premiums  in  coimection  with 
certain  flexible  premium  variable  life 
insurance  contracts  issued  by  CG  Life, 
the  Account  and  any  other  separate 
account  established  in  the  future  by  CG 
Life  (the  "Other  Accoimts,"  collectively, 
with  the  Account,  the  "Accoimts"). 
FILING  DATE:  The  application  was  filed 
on  March  13, 1995  and  amended  and 
restated  on  August  1, 1995  and 
December  1, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  witii  a  copy  of  the  request, 
personally  or  by  mail.'  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  January  8, 1996  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  Robert  A.  Picarello,  Esq., 
Cloimecticut  Cieneral  Life  Insurance 
Company,  900  Cottage  Grove  Road, 
Hartford,  Connecticut  06152. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel, 
or  Wendy  Friedlander,  Deputy  Chief, 
both  at  (202)  942-0670,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 


SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  PubUc 
Reference  Brancih. 

Applicants'  Representations 

1.  (X  Life,  a  8t(x:k  life  insurance 
company  domiciled  in  Coimecticut,  is  a 
wholly  owned  subsidiary  of  QGNA 
Holdings,  Inc.,  which  is,  in  turn,  wholly 
owned  by  CIGNA  Corporation.  The 
Account,  established  by  CG  Life  on  July 
6, 1994  pursuant  to  (Coimecticnit  law,  is 
registered  with  the  Commission  as  a 
unit  investment  trust.  The  assets  of  the 
Account  are  divided  among 
subaccounts,  each  of  whicii  will  invest 
in  shares  of  one  of  five  registered 
investment  companies  (the  "Fimds"). 
The  funds  currently  offer  sixteen 
portfolios  for  investment.  Each  of  the  - 
Funds  is  an  open-end  diversified 
management  investment  company 
under  the  1940  Act.  The  Other  Accoimts 
will  be  organized  as  unit  investment 
trusts  and  will  file  registration 
statements  imder  the  1940  Act  and  the 
Securities  Act  of  1933. 

2.  QGNA  will  serve  as  the  distributor 
and  the  principal  underwriter  of  the 
Existing  Contracts,  described  below. 
Applicants  state  that  they  expect  QGNA 
also  to  serve  as  the  distributor  and  the 
principal  underwriter  of  the  Future 
Contracts,  described  below.  CIGNA  is  a 
wholly  owned  subsidiary  of  Coimec:Ucut 
General  Corporation,  QGNA,  whicih  is, 
in  turn,  a  wholly  owned  subsidary  of 
QGNA  Corporation.  QGNA  a  member 
of  the  National  Association  of  Securities 
Dealers,  Inc.,  is  registered  with  the 
(Dommission  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934, 
and  as  an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 

3.  The  Existing  Contracts  are  flexible 
premium  variable  life  insurance 
policies,  and  will  be  issued  on  a  group 
or  individual  basis.  The  Future 
Contrac:ts  will  be  substantially  similar  in 
all  material  respects  to  the  Existing 
Contracts  (the  Future  (Dontracts, 
collectively,  with  the  Existing  Contracts, 
the  "Contracts").  The  Contracts  will  be 
issued  in  reliance  on  Rule  6e- 
3(T)(b)(13)(i)(A)  under  the  1940  Act. 
Applicants  state  that  CG  Life  will 
deduct  1.15%  of  each  premium 
payment  made  imder  the  Contracts  to 
cover  CG  Life's  estimated  cost  for  the 
federal  income  tax  treatment  of  deferred 
acquisition  costs. 

4.  In  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Congress 
amended  the  Internal  Revenue  Code  of 
1986  (the  "Code")  by,  among  other 
things,  enacting  Section  848  thereof. 
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Section  848  changed  how  a  life 
insurance  ctnipany  must  compute  its 
itemized  deductions  fitmi  gross  inoane 
for  federal  inconie  tax  purposes.  Section 
848  requires  an  faisurance  company  to 
capitalize  and  sibortize  over  a  period  of 
ten  years  part  of  the  company's  general 
expenses  for  theicurrent  year.  Under 
prior  law,  these  general  expenses  were 
deductible  in  fun  from  the  current 
year's  gross  income. 

5.  ToB  amount  of  e^qpenses  that  must 
be  capitalized  and  amortized  over  ten 
jfears  ratlnr  than  deducted  in  the  year 
incurred  is  based  solely  upon  "net 
premiums"  received  in  connection  with 
certain  types  of  insurance  contracts. 
Section  848  of  tbe  Code  defines  "net 
premiimi"  for  a  type  of  contract  as  gross 
premiums  receiyed  by  the  insurance 
company  on  thacontracts  minus  return 
premiums  andprnnixmis  paid  by  the 
insurance  company  fior  reinsurance  of 
its  obligations  uader  such  contracts. 
Applicants  state  that  the  effsct  of 
Section  848  is  to  accelerate  the 
realization  of  income  from  insurance 
contracts  covered  by  that  Section,  and, 
accordingly,  the  payment  of  taxes  on  the 
income  generated  by  those  contracts. 

6.  The  amount  of  general  expenses 
that  must  be  capitalized  depends  upon 
the  type  of  contract  to  whidi  the 
premiums  reoeiifed  relate  and  varies 
according  to  a  sdiedule  set  forth  in 
Secticm  848.  Applicants  state  that  the 
Contracts  are  "seecified  insurance 
contracts"  that  ^H  into  the  category  of 
Uie  insurance  contracts,  and  imder 
Sectifm  848,  7.7%  of  the  year's  net 
premiums  recei\jed  must  be  capitalized 
and  amortized. 

7.  Applicants  state  that  CG  Life's 
incieaaed  tax  burden  resulting  from 
section  848  may  be  quantified  as 
follows.  For  each  $10,000  of  net 
premiums  receiiMd  by  CG  Life  under  the 
Contracts  in  a  giVen  year,  section  848 
requires  CG  Life  to  capitalize  $770 
[7.7%  of  $10,000),  and  $38.50  (one-half 
year's  portion  of  the  ten  year 
amortization)  of  biis  $770  may  be 
deducted  in  the  current  year.  This 
leaves  $731.50  (f  770  minus  $38.50) 
subject  to  taxation  at  the  corporate  tax 
rate  of  35%.  and  results  in  an  increase 
in  tax  for  the  cmrent  year  of  $256.03 
(.35x$731.50).  Ttiis  increase  will  be 

Eartially  oSiset  iW  deductions  that  will 
e  allowed  during  the  next  ten  years  as 
a  result  of  amortizing  the  remainder  of 
the  $770  ($77  in  each  of  the  following 
nine  years  and  S38.50  in  the  tenth  year). 

8.  bi  the  business  judgment  of  CG 
Life,  a  discount  fate  of  10%  is 
appropriate  for  lise  in  calculating  the 
present  value  of  CG  Life's  future  tax 
deductions  resulting  from  the 
amortization  described  above. 


Applicants  state  that  CG  Life  seeks  an 
after  tax  rate  of  return  on  the  investment 
of  its  capital  in  excess  of  ip%.  To  the 
extent  that  capital  must  be  used  by  CG 
Life  to  meet  its  increased  federal  tax 
burden  imder  section  848  resulting  from 
the  receipt  of  premiums,  such  capital  is 
not  available  to  CG  Life  for  investment. 
Thus,  Applicants  contmd.  the  cost  of 
capital  used  to  satisfy  CG  Life's 
increased  federal  income  tax  burden 
under  section  848  is,  in  essence,  CG 
Life's  after  tax  rate  of  return  on  capital; 
and,  accordingly,  the  rate  of  return  on 
capital  is  appropriate  for  use  in  this 
present  value  calculation. 

9.  Applicants  submit  that,  to  the 
extentthat  the  10%  discoimt  rate  is 
lower  than  CG  Life's  actual  targeted  rate 
of  return,  a  measure  of  comfort  is 
provided  that  the  calculation  of  CG 
Life's  increased  tax  burden  attributable 
to  the  receipt  of  premiums  will  continue 
to  be  reasonable  over  time,  even  if  the 
corporate  tax  or  the  targeted  after  tax 
rate  of  return  applicable  to  CG  Life  is 
reduced.  CG  Life  imdertakes  to  monitor 
the  tax  burden  imposed  on  it  and  to 
reduce  the  charge  to  the  extent  of  any 
significant  decrease  in  the  tax  burden. 

10.  In  determining  the  after  tax  rate  of 
return  used  in  arriving  at  the  10% 
discoimt  rate.  Applicants  state  that  CG 
Life  considered  several  fectors, 
including:  historical  capital  costs; 
market  interest  rates;  CG  Life's 
anticipated  long  term  growth  rate;  the 
risk  level  for  this  type  of  business;  and 
inflation.  CG  Life  represents  that  such 
fectors  are  appropriate  factors  to 
consider  in  determining  CG  Life's  cost 
of  capital.  Applicants  state  that  CG  Life 
projects  its  friture  growth  rate  based  on 
its  sales  projections,  the  current  interest 
rates,  the  inflation  rate,  and  the  amount 
of  capital  that  CG  Life  can  provide  to 
support  such  growth.  CG  Life  then  uses 
the  anticipated  growth  rate  and  the 
other  fectors  enumerated  above  to  set  a 
rate  of  retmn  on  capital  that  equals  or 
exceeds  this  rate  of  growth.  Applicants 
state  the  CG  Life  seeks  to  maintain  a 
ratio  of  capital  to  assets  that  is 
established  based  on  CG  Life's  judgment 
of  the  risk  represented  by  various 
components  of  CG  Life's  assets  and 
liabilities.  Applicants  state  that 
maintaining  the  ratio  of  capital  to  assets 
is  critical  to  offwing  competitively 
prices  products  and,  as  to  CG  Life,  to 
maintaining  a  competitive  rating  from 
various  rating  agencies.  Consequently, 
Applicants  state  that  CG  Life's  capital 
should  grow  at  least  at  the  same  rate  as 
do  CG  life's  assets. 

11.  Applying  the  10%  discount  rate, 
and  assuming  a  35%  corporate  income 
tax  rate,  the  present  value  of  the  tax 
efiiect  of  the  increased  deductions 


allowable  in  the  following  ten  years 
amounts  to  a  federal  income  tax  savings 
of  $160.40.  Thus,  the  present  value  of 
the  increased  tax  burden  resulting  from 
the  efiect  of  section  848  on  each  $10,000 
of  net  premiums  received  imder  the 
Contracts  is  $95.63.  i.e..  $256.03  minus 
$160.40  or  1.47%. 

12.  State  premium  taxes  are 
deductible  in.  computing  federal  income 
taxes.  Thi»,  OG  Life  does  not  incur 
incremental  federal  income  tax  when  it 
passes  on  state  premium  taxes  to  owners 
of  the  Contracts.  Conversely,  federal 
income  taxes  are  not  dedu«^ble  in 
computing  CG  Life's  federal  income 
taxes.  To  compensate  CG  Life  fully  for 
the  impact  of  secdon  848.  therefore,  it 
would  be  necessary  to  allow  CG  Life  to 
impose  in  additional  charge  that  would 
make  CG  Life  whole  not  (mly  for  the 
$95.63  additional  federal  income  tax 
burden  attributable  to  section  848  but 
also  for  the  federal  income  tax  on  the 
additional  $95.63  itself.  This  federal 
income  tax  can  be  determined  by 
dividing  $95.63  by  the  complement  of 
the  35%  federal  corporate  income  tax 
rate,  i.e.,  65%,  resulting  in  an  additional 
charge  of  $147.12  for  each  $10,000  of 
net  premiums,  or  1.46%. 

13.  Based  on  prior  experience,  CG  Life 
expects  that  all  of  its  current  and  future 
deductions  will  be  fully  taken.  It  is  the 
judgment  of  CG  Life  that  a  charge  of 
1.15%  would  reimburse  CG  Life  for  the 
impact  of  section  848  on  CG  Life's 
federal  income  tax  liabilities. 
Applicants  represent  that  the  charge  to 
be  deducted  l^  CG  Life  pursuant  to  the 
relief  requested  is  reasonably  related  to 
the  increased  federal  income  tax  burden 
under  section  848.  taking  into  account 
that  benefit  to  CG  Life  of  the 
amortization  permitted  by  section  848, 
and  the  use  by  CG  Life  of  a  discount  rate 
of  10%  in  computing  the  future 
deductions  resulting  from  such 
amortization,  such  rate  being  the 
equivalent  of  CG  Life's  cost  of  capital 

14.  CG  Life  asserts  that  although  a 
charge  of  1.15%  of  premium  payments 
would  reimburse  CG  Life's  for  the 
impact  of  section  848  (as  ciurently 
written)  on  CG  Life's  federal  income  tax 
Utilities,  it  will  have  to  increase  this 
charge  if  any  future  change  in,  or 
interpretation  of  section  848,  or  any 
successor  provision,  results  in  an 
increased  federal  income  tax  burden 
due  to  the  receipt  of  premiiuns.  Such  an 
increase  could  result  from  a  change  in 
the  corporate  federal  income  tax  rate,  a 
change  in  the  7.7%  figure,  or  a  change 
in  the  amortization  period. 

Applicant's  Legal  Analysis 

1.  Applicants  request  an  order  of  the 
Commission  pursuant  to  Section  6(c) 


exempting  them  finm  the  provisicms  of 
Secticm  27(c)(2)  of  the  1940  Act  and 
Rule  6e-3(T)(c)(4)(v)  thereunder  to  the 
extent  necessary  to  permit  deductions  to 
be  made  fit>m  premium  payments 
received  in  connection  wldi  the 
Contracts.  The  deductions  would  be  in 
an  amount  that  is  reasonable  in  relation 
to  CG  Life's  increased  federal  income 
tax  burden  related  to  the  receipt  by  such 
premiums.  Applicants  further  request 
an  exemption  from  Rule  6e-3(T)(c)(4)(v) 
under  the  1940  Act  to  permit  the 
proposed  deductions  to  be  treated  as 
other  than  "sales  load"  for  the  purposes 
of  Section  27  of  the  1940  Act  and  the 
exemptions  bom  various  provisions  of 
that  Section  found  in  Rule  6e- 
3(T)(b)(13). 

2.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction  from  any 
provision  of  the  1940  Act  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  the 
provisions  of  the  1940  Act. 

3.  Section  27(c)(2)  of  the  1940  Act 
prohibits  the  sale  of  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (except  such  amounts  as 
are  deducted  for  sales  load)  are  held 
under  an  indenture  or  agreement 
containing  in  substance  the  provisions 
required  by  Sections  26(a)(2)  and 
26(a)(3)  of  the  1940  Act.  Certain 
provisions  of  Rule  6e-3(T)  provide  a 
range  of  exemptive  relief  for  the  o^ering 
of  flexible  premium  variable  life 
insurance  policies  such  as  the  Contracts. 
Rule  6e-3(T)(b)(13)(iii)  provides,  subject 
to  certain  conditions,  exemptions  from  ' 
Section  27(c)(2)  that  include  permitting 
a  payment  of  certain  administrative  fees 
and  expenses,  the  deduction  of  a  charge 
for  certain  mortality  and  expense  risks, 
and  the  "deduction  of  premium  taxes 
imposed  by  any  state  or  other 
governmental  entity." 

4.  Rule  6e-3(T)(c)(4)  defines  "sales 
load"  charged  during  a  contract  period 
as  the  excess  of  any  payments  made 
during  the  period  over  the  sum  of 
certain  specified  charges  and 
adjustments,  including  "a  deduction  for 
and  approximately  equal  to  state 
premium  taxes." 

5.  Applicants  submit  that  the 
deduction  for  federal  income  tax 
charges,  proposed  to  be  deducted  in 
connection  with  the  Contracts,  is  akin  to 
a  state  premium  tax  charge  in  that  it  is 
an  appropriate  charge  related  to  CG 
Life's  tax  burden  attributable  to 


premiums  received.  Thus,  Applicants 
submit  that  the  proposed  deduction  be 
treated  as  other  than  sales  load,  as  is  a 
state  premium  tax  charge,  for  purposes 
of  the  1940  Act. 

6.  Applicants  contend  that  the 
requested  exemptions  from  Rule  6e- 
3(T)(c)(4)  are  necessary  in  connection 
with  Applicant's  reliance  on  certain 
provisions  of  Rule  6e-3(T)(b)(13),  and 
particularly  on  subparagraph  (b)(l3)(i) 
of  the  Rule,  which  provides  exemptions 
from  Sections  27(a)(1)  and  27(h)(1)  of 
the  1940  Act.  Issuers  and  their  affiliates 
may  rely  on  Rule  6e-3(T)(b)(13)(i)  only 
if  they  meet  the  Rule's  alternative 
limitations  on  sales  load  as  defined  in 
Rule  6e-3(T)(c)(4).  Applicants  state  that, 
depending  upon  the  load  structure  of  a 
particular  Contract,  these  alternative 
limitations  may  not  be  met  if  the 
deduction  for  the  increase  in  an  issuer's 
federal  tax  burden  is  included  in  sales 
load.  Although  a  deduction  for  an 
insurance  company's  increased  federal 
tax  burden  does  not  fall  squarely  within 
any  of  the  specified  charges  or 
adjustments  which  are  excluded  from 
the  definition  of  "sales  load"  in  Rule 
6e-3(T)(c)(4),  Applicants  state  that  they 
have  found  no  public  policy  reason  for 
including  these  deductions  in  "sales 
load." 

7.  The  public  policy  that  underlies 
Rule  6e-3(T}(b)(13)(i).  like  that  which 
underlies  Sections  27(a)(1)  and  27(h)(1) 
of  the  1940  Act,  is  to  prevent  excessive 
sales  loads  from  being  charged  in 
connection  with  the  sale  of  periodic . 
payment  plan  certificates.  Applicants 
submit  that  the  treatment  of  a  federal 
income  tax  charge  attributable  to 
premium  payments  as  sales  load  would  • 
not  in  any  way  further  this  legislative 
purpose  because  such  a  deduction  has 
no  relation  to  the  payment  of  sales 
commissions  or  other  distribution 
expenses.  Applicants  state  that  the 
Commission  has  concurred  with  this 
conclusion  by  excluding  deductions  for 
state  premium  taxes  from  the  definition 
of  "sales  load"  in  Rule  6e-3(T)(c)(4). 

8.  Applicants  assert  that  the  source  for 
the  definition  of  "sales  load"  found  in 
the  Rule  supports  this  analysis. 
Applicants  state  that  the  Commission's 
intent  in  adopting  such  provisions  was 
to  tailor  the  general  terms  of  Section 
2(a)(35)  of  the  1940  Act  to  variable  life 
insurance  contracts.  Just  as  the 
percentage  limits  of  Sections  27(a)(1) 
and  27(h)(1)  depend  on  the  definition  of 
"sales  load"  in  Section  2(a)(35)  for  their 
efficacy,  the  percentage  limits  in  Rule 
6e-3(T)(b)(13)(i)  depend  on  Rule  6e- 
3{T)(c)(4),  which  does  not  depart,  in 
principle,  from  Section  2(a)(35). 

9.  Section  2(a)(35)  excludes 
deductions  fit)m  premiums  for  "issue 


taxes"  from  the  definition  of  "sales 
load"  under  the  1940  Act.  AppUcants 
submit  that  this  suggests  that  it  is 
consistent  with  the  policies  of  the  1940 
Act  to  exclude  from  the  definition  of 
"sales  load"  in  Rule  6e-3(T)  deductions 
made  to  pay  an  insurance  company's 
costs  attributable  to  its  tax  obUgations. 
Section  2(a)(35)  also  excludes 
administrative  expenses  or  fees  that  are 
"not  properly  chargeable  to  sales  or 
promotional  activities."  AppUcants 
contend  that  this  suggests  that  the  only 
deductions  intended  to  fall  within  the 
definition  of  "sales  load"  are  those  that 
are  properly  chargeable  to  such 
activities.  Because  the  proposed 
deductions  will  be  used  to  compensate 
CG  Life  for  its  increased  federal  income 
tax  burden  attributable  to  the  receipt  of 
premiums,  and  are  not  properly 
chargeable  to  sales  or  promotional 
activities,  this  language  in  Section 
2(a)(35)  is  another  indication  that  not 
treating  such  deductions  as  "sales  load" 
is  consistent  with  the  policies  of  the 
1940  Act. 

10.  Applicants  assert  that  the  terms  of 
the  relief  requested  with  respect  to 
Contracts  to  be  issued  through  the 
Accounts  are  consistent  with  the 
standards  enumerated  in  Section  6(c)  of 
the  1940  Act.  Without  the  requested 
relief,  CG  Life  would  have  to  request 
and  obtain  exemptive  relief  for  each 
Contract  to  be  issued  through  one  of  the 
Accounts.  Applicants  state  that  such 
additional  requests  for  exemptive  relief 
would  present  no  issues  under  the  1940 
Act  not  already  addressed  in  this 
request  for  exemptive  relief. 

11.  Applicants  assert  that  the 
requested  relief  is  appropriate  in  the 
public  interest  because  it  would 
promote  competitiveness  in  the  variable 
life  insurance  market  by  eliminating  the 
need  for  CG  Life  and  Other  Accounts  to 
file  redundant  exemptive  applications, 
thereby  reducing  administrative 
expenses  and  maximizing  efficient  use 
of  resources.  The  delay  and  expense 
involved  in  having  to  seek  repeated 
exemptive  relief  would  impair  the 
abiUty  of  CG  Life  and  the  Accounts  io 
take  advantage  fully  of  business 
opportunities  as  those  opportunities 
arise.  Additionally,  Applicants  state  that 
the  requested  relief  is  consistent  with 
the  purposes  of  the  1940  Act  and  the 
protection  of  investors  for  the  same 
reasons.  If  CG  Life  and  the  Other 
Accounts  were  required  to  seek 
exemptive  relief  repeatedly  with  respect 
to  the  same  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection 
thereby  and  might  be  disadvantaged  as 

a  result  of  increased  overhead  exf)enses 
for  CG  Life  and  the  Accounts. 
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ConditHns  for  R#Uef 

1.  Applicants  represent  that  OG  Life 
will  monitor  the  leasonableness  of  the 
charge  to  be  dedi|cted  by  CG  Life 
pursuant  to  the  r^uested  exemptive 
relief. 

2.  Applicants  represent  that  the 
registration  statement  for  each  Contract 
under  which  the  charge  referenced  in 
paragraph  one  of  this  section  is 
deducted  will:  (i)<  disclose  the  charge; 
(ii)  explain  the  purpose  of  the  charge; 
and  (iii)  state  that  the  charge  is 
reasonable  in  relation  to  CG  Life's 
increased  federal  iincome  tax  burden 
under  Section  84$  resulting  from  the 
receipt  of  premiu)ns. 

3.  Applicants  represent  that  the 
registration  statement  for  each  Contract 
imder  which  the  charge  referenced  in 
paragraph  one  of  this  section  is 
deducted  will  contain  as  an  exhibit  an 
actuarial  opinionias  to:  (i)  the 
reasonableness  o|the  charge  in  relation 
to  CG  Life's  increased  federal  income 
tax  burden  undo^  Section  848  resiilting 
from  the  receipt  df  premiiuns;  ^  (ii)  the 
reasonableness  olthe  after  tax  rate  of 
return  that  is  used  in  calculating  such 
charge  and  the  relationship  that  such 
charge  has  to  CG  Life's  cost  of  capital; 
and  (iii)  the  appropriateness  of  the 
fectors  taken  into  account  by  CG  Life  in 
determining  the  ^fter  tax  rate  of  return. 

Conclusion  ' 

Applicants  submit  that,  for  the 
reasons  and  upon  the  fects  set  forth 
above,  the  requested  exemptions  from 
Section  27(c)(2)  of  the  1940  Act  and 
Rule  6e-3(T)(c)(4)(v)  thereimder.  to 
permit  CG  Life  to  deduct  1.15%  of 
premium  payments  imder  the  Contracts, 
meet  the  standards  set  forth  in  Section 
6(c)  of  the  1940  A|Ct.  In  this  regard, 
Applicants  assert  that  granting  the  relief 
requested  in  the  application  would  be 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  1940  Act. 

For  the  (Zommisslon,  by  the  Division  of 
Investment  Manageinent,  pursuant  to 
delegated  authority^ 
Joiuthan  G.  KaH.  I 
Secretary.  | 
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>  Applicant*  rspresetat  that  they  will  amend  the 
application  during  thq  Notice  period  to  include  this 
condition  as  tat  forth  karain. 
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21087: 812-M7q 

The  DtveraHied  Investors  Funds 
Qroup,  stal.;  Notics  of  Applicstion 

December  13, 1995. 

AQENCY:  Securities  and  Exdiange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  Under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Diversified  hivestors 
Funds  Group  ("Diversified  Fund"); 
Diversified  Investors  Portfolios 
("Diversified  Portfofios");  Diversified 
Investment  Advisors,  Inc. 
("Diversified"),  on  behalf  of  itself  and 
each  open-end  management  investment 
company  or  series  thereof  organized  in 
the  future  (the  "Future  Funds")  which 
is  a  member  of  the  same  "group  of 
investment  companies"  as  de&ied  in 
rule  lla-3  under  the  Act;  and 
Diversified  Investors  Sectirities  Corp. 
(the  "Distributor"). 
RELEVANT  ACT  8ECTICN8:  Order  of 
exemption  requested  pursuant  to 
section  6(c)  of  the  Act  from  section 
12(d)(1)  of  the  Act,  pursuant  to  sections 
6(c)  and  17(b)  of  the  Act  from  section 
17(a)  of  the  Act,  and  pursuant  to  rule 
17d-l  under  the  Act  permitting  certain 
joint  transactions  in  accordance  with 
section  17(d)  of  the  Act  and  rule  17d- 
1  thereundn. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  applicants  to  create 
a  "fund  of  funds"  that  initially  will  have 
three  portfolios.  Each  portfolio  would 
allocate  substantially  all  of  its  assets 
among  the  series  of  Diversified  Fund  or 
of  the  Futme  Funds  (each  such  series 
and  Future  Fimd  is  referred  to 
individually  as  an  "Underlying  Spoke," 
and  all  such  series  and  Futiu«  Fimds, 
collectively,  as  the  "Underlying 
Spokes")  without  regard  to  the 
percentage  limitations  of  section 
12(d)(1).  The  Underlying  Spokes,  in 
turn,  will  invest  in  a  corresponding 
series  of  Diversified  Portfolios  or  of  a 
Future  Fund  (each  such  series  and 
Futiue  Fimd  is  referred  to  individually 
as  an  "Underlying  Hub,"  and  all  such 
series  and  Future  Fimds,  collectively,  as 
the  "Underlying  Hubs").  The  requested 
order  also  would  permit  certain 
affiliated  joint  transactions  in 
accordance  with  section  17(d)  of  the  Act 
and  rule  17d-l. 

FILING  DATES:  The  application  was  filed 
on  February  6, 1995,  and  amended  and 
restated  on  June  2, 1995.  July  12. 1995, 
and  December  12, 1995. 
HEARING  OR  NOTIFICATION  OF  HEARINQ8: 
An  order  granting  the  application  will 
be  issued  unless  the  SEC  orders  a 


hearing.  Interested  penums  may  request 
a  heaiiog  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tihe  SEC  by  5:30  p.m.  on 
January  8, 1996,  and  aliould  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, . 
or,  for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reastm  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fiftti 
Street.  N.W.,  Washington.  D.C.  20549. 
Applicants.  4  Manhattanville  Road, 
Purchase.  New  \oA  10577. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh.  Senior  Attorney,  at 
(202)  942-0579.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Diversified  Fimd  is  organited  as  a 
Massachusetts  business  trust. 
Diversified  Portfolios  is  organized  as  a 
trust  under  the  laws  of  the  State  of  New 
York.  Each  of  Diversified  Fund  and 
Diversified  Portfolios  is  registered  as  an 
open-end  management  investment 
company  under  the  Act.  Diversified 
Fimd  currently  consists  of  eight  separate 
series  and  Diversified  Portfolios 
currentiy  consists  of  nine  separate 
series. 

2.  Diversified  is  a  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 
Diversified  is  an  indirect,  wholly-owned 
subsidiary  of  AEGON  USA.  Inc.,  a 
financial  services  holding  company 
whose  primary  emphasis  is  life  and 
health  insiuance  and  annuity  and 
investment  products.  AEGON  USA,  Inc. 
is  an  indirect,  wholly-owned  subsidiary 
of  AEGON  nv.  a  Netherlands 
corporation  which  is  a  pubUcly  traded 
international  insiirance  group. 
Diversified  currentiy  is  the  investment 
manager  for  Diversified  Portfolios  and 
acts  as  administrator  and  transfer  agent 
for  Diversified  Fund.  Each  Underlying 
Spoke  organized  in  the  future  will  be 
administered  by  Diversified,  and  each 
Underlying  Hub  organizer  in  the  futiue 
will  be  advised  by  Diversified. 
Diversified  Investors  Securities  Corp. 


(tiie  "Distributor"),  a  Delaware 
corporation,  acts  as  distributor  for 
Diversified  Fimd. 

3.  Applicants  propose  to  organize  The 
Diversified  Investors  Strategic 
Allocation  Funds  ("Strategic  Fund"), 
which  will  operate  as  a  "fund  of  fimds." 
Strategic  Fund  will  be  organized  as  a 
Massachusetts  business  trust,  and. 
subject  to  the  receipt  of  the  requested 
order,  will  be  registered  imder  the  Act 
as  a  non-diversified,  open-end. 
management  investment  company. 
Strategic  Fund  initially  will  have  three 
series  or  portfolios,  identified  as  the 
Aggressive  Portfolio,  the  Moderate 
Portfolio,  and  the  Conservative  Portfolio 
(collectively  referred  to  as  the 
"Portfolios."  or  individually  as  a 
"Portfolio").  Each  Portfolio  will  invest 
all  of  its  investable  assets  in  shares  of 
the  Underlying  Spokes  and  will  allocate 
and  reallocate  its  assets  among  the 
Underlying  Spokes.  Investments  also 
may  be  made  in  money  market 
investments  for  cash  management  and 
temporary  defensive  purposes. 

4.  The  Underlying  Spokes  are.  or  will 
be.  "feeder"  (or  "spoke")  funds  in  a 
"master-feeder"  (or  "Hub  and 
Spoke*")  *  structure  in  which  there  are 
other  feeders  investing  in  the  master 
funds.  Each  of  the  existing  Underlying 
Spokes  invests,  and  each  future 
Underlying  Spoke  will  invest,  all  of  its 
investable  assets  in  an  Underlying  Hub 
having  the  same  investment  objective 
and  policies  as  the  Underlying  Spoke. 
Each  current  Underlying  Hub  has  one  or 
more  sub-advisers  who  are  responsible 
for  its  day-to-day  investment  selections. 
In  addition  to  the  Underlying  Spokes, 
each  of  the  existing  Underlying  Hubs 
has  a  number  of  additional  "spokes," 
including  a  bank  sponsored  collective 
trust,  insurance  company  separate 
accotmts  established  in  respect  of 
variable  annuity  contracts  which  are 
registered  as  unit  investment  trusts,  and 
non-registered  insurance  company 
separate  accounts.  In  the  future,  each 
Underlying  Hub  may  sell  interests  to 
other  eligible  entities  to  the  extent 
permitied  by  applicable  law. 

5.  Allocations  of  a  Portfolio's  assets 
among  shares  of  the  Underlying  Spokes 
will  be  made  consistent  with  its 
investment  objective.  For  example,  it  is 
anticipated  that  the  Aggressive  Portfolio 
woidd,  under  normal  ciramastances, 
invest  substantially  all  of  its  assets  in 
Underlying  Spokes/Hubs  that  invest  in 
equity  securities.  The  Underlying 
Spokes/Hubs  in  which  each  Portfolio 
may  invest  will  be  described  in  the 
Portfolio's  prospectus.  In  addition,  the 


prospectus  will  disclose  the  general 
ranges  for  investment  by  the  Portfolio  in 
each  type  of  Underlying  Spoke  (i.e.. 
equity,  fixed-income,  and  money 
market),  and  in  each  specific 
Underlying  Spoke.  Shareholders  will 
receive  disclosure  of  any  changes  in  the 
identity  of  the  Underlying  Spokes  in 
which  the  Portfolio  may  invest  (e.g.,  if 
a  new  Underlying  Spoke  is  included)  or 
any  changes  in  the  investment  ranges. 
Allocations  of  a  Portfolio's  assets  among 
Underlying  Spokes  initially  will  be 
made,  and  subsequently  adjusted, 
consistent  with  quantitative  and  other, 
market  and  economic  analyses 
administered  by  Diversified  in  its  role  as 
investment  manager  to  Strategic  Fund. 

6.  It  currently  is  contemplated  that 
Strategic  Fund  will  be  sold  without  a 
front-end  or  deferred  sales  charge,  and 
will  not  have  a  rule  12b-l  distribution 
plan.  The  only  direct  expense  payable 
by  Strategic  Ftmd  will  be  an  asset 
allocation  and  administrative  fee,  which 
initially  will  be  at  a  rate  of  .20%  per 
annum  of  average  daily  net  assets  for 
each  Portfolio.2  In  return  for  the  fee. 
Diversified  will  furnish  Strategic  Fund 
with  all  operating  and  administrative 
services  and  will  pay  all  of  the  operating 
expenses  (e.g.,  the  fees  and  expenses  of 
Strategic  Fund's  independent  trustees 
and  the  minimal  fees  and  expenses 
associated  with  the  preparation  and 
audit  of  its  financial  statements,  but  not 
portfolio  brokerage  expenses)  for 
Strategic  Fund. 

7.  Each  existing  Underlying  Spoke 
and  Underlying  Hub  is,  and,  subject  to 
the  right  to  institute  such  fees  and 
charges  to  the  extent  permitted  in 
condition  5  below,  each  future 
Underlying  Spoke  and  Underlying  Hub 
will  be,  sold  without  a  front-end  or 
deferred  sales  charge.  The  shareholders 
of  Strategic  Fimd,  however  will  pay 
indirectly  their  proportional  share  of  the 
expenses  of  each  Underlying  Spoke  in 
which  Strategic  Fund  invests.  'These 
expenses  include  (a)  an  administration 
fee  payable  to  Diversified,  which  covere, 
among  other  things,  the  expenses  of 
transfer  agency  services,  (b)  rule  12b-l 
fees,  which  are  payable  by  the  existing 
Underlying  Spokes  at  a  maximum  rate 
of  .25%  per  annum  of  net  assets,  and  (c) 
other  customary  expenses  of  registered 
investment  companies,  primarily 
consisting  of  compensation  to 
independent  trustees,  insurance 
premiums,  fees  and  expenses  of 
independent  auditors  and  legal  counsel, 


<  Hub  and  Spoke*  is  a  registered  service  mark  of 
Signature  Financial  Group,  Inc. 


'Because  Strategic  Fund  under  normal 
circumstances  will  invest  exclusively  in  shares  of 
the  Underlying  Spokes,  it  is  not  anticipated  that  it 
will  beer  any  portfolio  brokerage  expenses  except 
those  associated  with  the  short-term  investment  of 
cash,  if  any. 


and  accounting  expenses.  The  expenses 
also  include  the  Underlying  Spokes 
proportional  share  of  the  expenses  of 
the  Underlying  Hubs  in  which  they 
invest,  which  include  advisory  fees  and 
other  customary  expenses  of  registered 
investment  companies. 

8.  Applicants  may,  although  they  do 
not  contemplate  doing  so  in  the  near 
future,  enter  into  a  special  servicing 
agreement  (the  "Servicing  Agreement"), 
pursuant  to  which  the  Distributor  will 
provide  all  distribution  and 
distribution-related  services  relating  to 
Strategic  Fund.  The  Servicing 
Agreement  would  provide  that  a  portion 
of  each  Underlying  Spoke's  rule  12b-l 
fees  attributable  to  shares  held  by 
Strategic  Fund  may  be  used  to 
reimburse  the  Distributor  for  expenses 
incurred  in  rendering  distribution  and 
distribution-related  services  to  the 
Portfolios.  Each  Underlying  Spoke  thus 
would  be  permitted  to  pay  rule  12b-l 
fees  in  respect  of  distribution  of  shares 
of  a  Portfolio,  but  only  to  the  extent  that 
the  Portfolio  has  invested  in  the 
Underlying  Spoke. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  provides  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  such  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  6(c)  provides  that  the  SEC 
may  exempt  persons  or  transactions  if, 
and  to  the  extent  that,  such  exemption 
is  necessary  or  appropriate  in  the  pubUc 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants 
request  an  order  under  section  6(c) 
exempting  them  from  section  12(d)(1)  to 
permit  Strategic  Fimd  to  invest  in  the 
Underlying  Spokes  in  excess  of  the 
percentage  limitations  of  section 
12(d)(1). 
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3.  Applicants  ptopoae  to  organizB 
Strategic  Fund  toiprovida  investors  with 
a  simple  means  erf  investing  in  a 
diverrified  mutual  fund  investment 
program  tailored  by  investment 
professionals  to  difbreDt  investment 
goals  and  risk  toleiances.  Applicants 
believe  that  Strategic  Fund  will  provide 
an  alternative  to  ether  programs  that 
investcHS  turn  to  far  diversification  and 
asset  allocation  advice,  such  as  wrap  fee 
programs  using  mutual  funds  and  inter- 
complex  funds  o£  funds. 

4.  Section  12(dKl)  is  intended  to 
mitigate  or  eliminate  actual  or  potential 
abuses  which  mi^t  arise  when  one 
investment  company  acquires  shares  of 
another  investmetit  company.  These 
abuses  include  thb  acquiring  fund 
imposing imdue  influence  overthe 
management  of  the  acquired  funds 
through  the  threat  of  large-scale 
redemptions,  the  acquisition  by  the 
acquiring  company  of  voting  control  of 
the  acquired  con^iany,  the  layering  of 
sales  charges,  advisory  fees,  and 
administrative  costs,  and  the  creation  of 
a  complex  pyramidal  structure  which 
may  be  confusinflj  to  investors. 

5.  Applicants  believe  that  Strategic 
Fimd  is  structured  in  a  manner 
consistent  with  the  intent  of  section 
12(d)(1)  and  which  avoids  the  abuses 
intended  to  be  prevented  by  that 
section.  ApplicanM  state  that  the 
proposed  structule  of  Strategic  Fund  is 
very  difiierent  bota.  the  structure  of  the 
investment  companies  whose  practices 
led  to  the  adopticc  of  section  12(d)(1) 
and  its  amendmetit  in  1970.  Strategic 
Fund  and  the  Unilerlying  Spokes  and 
the  Underlying  Mibs  are  i>art  of  the 
same  group  of  investment  companies, 
und  each  of  these  funds  is  or  will  be  a 
registered  investiaent  company  subject 
to  the  protections!  of  the  Act.  In 
addition,  because  Diversified  will  be  the 
investment  adviser  to  Strategic  Fund 
and  each  of  the  lAiderI)ring  Hubs, 
applicants  assert  that  it  wiU  be  obligated 
to  treat  each  fund  fairly  and  impartially 
in  the  exercise  of  its  fiduciary 
obligations.  Diveieified  also  will  be 
subject  to  its  fiduciary  obligation  to 
avoid  self-dealing,  therefore,  it  may  not 
enter  into  transactions  solely  for  the 
purpose  of  benefitting  Diversified  at  the 
expense  of  Strategic  Fimd  or  any  of  the 
Underl3ang  Hub&  Finally,  applicants 
argue  that  Diverslfied's  self-interest  will 
prompt  it  to  maxfaiize  benefits  to  all 
shareholders,  and  not  disrupt  the 
operations  of  Strategic  Fund  or  any  of 
the  Underlying  Sbokes  or  Underlying 
Hubs. 

6.  Applicants  fa^Iieve  that,  although 
the  proposed  structure  of  Strategic  Fimd 
could  be  deemed  to  involve  three  levels 
of  fees  rather  than  two  levels,  this  does 


not  change  the  analjrsis  with  respect  to 
the  requested  relief,  Applicants  assert 
that  this  structure  of  the  Underlying 
Spokes  and  the  Underlying  Hubs  (kMS 
not  creete  a  kywing  of  fees  of  the  type 
that  section  12(d)(1)  was  meant  to 
address.  They  argue  that  this  structure, 
which  is  specifically  permitted  by 
section  12(d)(1)(E),  merely  separates 
typical  miUual  fund  e^qwnses  into  two 
distinct  levels.  The  expenses  of  the 
Underlying  Spokes  generally  are  limited 
to  fund  administrative  and  operating 
expenses  (primarily  the  administration 
fee  and  the  rule  12b-l  fee).  The 
expenses  of  the  Underlying  Hubs 
generally  are  limited  to  investment 
advisory  fees,  custodian  fees,  portfotio 
accounting  fees,  and  fees  for  transfer/ 
accounting  services.  Thus,  applicants 
assert  that  there  is  no  significant  overlap 
in  the  various  expenses  incurred  at  the 
hub  level  and  at  the  spoke  level,  and 
that  it  is  appropriate  to  collapse  these 
two  levels  for  purposes  of  the  analysis 
of  the  operation  of  Strategic  Fund. 

7.  Applicants  believe  that,  while 
Strategic  Fund  could  invest  directly  in 
the  Underlying  Hubs  (and  accordingly 
impose  the  same  expenses  that  are 
charged  at  the  level  of  the  Underlying 
Spokes  directly  on  Strategic  Fund),  the 
proposed  structure  has  advantages  for 
shareholders.  Applicants  assert  that  the 
proposed  structiue  will  offer 
shareholders  a  clearly  defined  choice 
either  to  allocate  and  reallocate  their 
assets  among  the  Underlying  Spokes  of 
their  choosing,  or  to  pay  the  incremental 
asset  allocation  fee  so  that  Strategic 
Fund  will  make  the  asset  allocation 
decisions.  In  addition,  they  argue  that 
investing  in  the  Underlying  Spokes 
rather  than  directly  in  the  Underljdng 
Hubs  serves  to  facilitate  the  Hub  and 
Spoke*  accounting  function  and  avoid 
the  extra  costs  that  would  be  incurred 

if  a  Portfolio  invested  directly  in  several 
ynderlying  Hubs. 

8.  Applicants  assert  that  there  will  be 
no  layering  of  fees  as  a  consequence  of 
the  Strategic  Fund  structure  which  will 
result  in  fees  in  excess  of  those 
permitted  to  be  imposed  by  a  single 
fund.  Subject  to  the  right  to  institute 
such  fees  and  charges  to  the  extent 
permitted  in  condition  5  below,  it 
currently  is  contemplated  that  Strategic 
Fund  will  not  impose,  and  no 
Underlying  Spoke  will  impose,  any 
front-end  or  deferred  sales  charge.  The 
existing  Underlying  Spokes  ciurently 
are  permitted  to  pay  the  Distributor  rule 
IZbr-l  fees  at  a  maximum  rate  of  .25% 
per  annum  of  net  assets.  Applicants 
have  agreed  that  any  sales  charges  or 
service  fees  charged  with  respect  to 
Strategic  Fund  (including  those  paid  at 
the  Underlying  Spoke  level)  will  not 


exceed  the  limits  set  forth  in  the  Rules 
of  Fair  Practice  of  the  National 
Association  of  Securities  Dealers,  Inc. 
9.  Applicants  beUeve  that  Strategic 
Fund's  asset  allocation  and 
administrative  fee  will  be  justified  by 
the  incremental  benefits,  hot  otherwise 
available,  of  the  professional  asset 
allocation  service  that  Diversified  will 
provide  for  investors  choosing  to  invest 
in  Strategic  Fimd  rather  than  in  specific 
Underlying  Spokes,  as  well  as 
compensate  Diversified  for  the  operating 
and  administrative  obligations  it  will 
undertake  with  respect  to  Strategic 
Fund.  Applicants  assert  that  many 
investora  who  have  Uttle  interest  or 
experience  in  selecting  investments  fsel 
a  need  to  seek  professional  advice  in 
order  to  achieve  successful  asset 
allocation  and  diversification  for  initial 
investments  and  changes  in  their 
mutual  fund  mix.  Applicants  believe 
that  Strategic  Fund  ^11  provide 
investora  with  a  competitive  and  viable 
alternative  to  other  mutual  fimd  based 
asset  allocation  programs.  Accordingly, 
applicants  believe  that  the  requested 
exemption  fiom  section  12(d)(1)  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investora  and  the  purposes  fairly 
intended  by  the  policies  of  the  Act. 

B.  Section  17(a) 

1.  Section  17(a)  makes  it  unlawful  for 
an  affiliated  person  of  a  registered 
investment  company  to  sell  seouities 
to,  or  purchase  securities  from,  the 
company.  Section  17(b)  provides  that 
the  SEC  shall  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that:  (a)  the  terms 
of  the  proposed  transaction  are 
reasonable  and  fair  and  do  not  involve 
overreaching:  (b)  the  proposed 
transaction  is  consistent  with  the 
pohdes  of  the  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  provisions  of  the  Act. 

2.  Applicants  request  exemptive  relief 
from  the  prohibitions  of  section  17(a)  to 
allow  the  transactions  described  in  the 
application.  Applicants  beUeve  that  the 
relief  is  consistent  with  the  standards  of 
section  17(b).  Applicants  assert  that  the 
terms  of  the  proposed  transaction  are 
reasonable  and  fail  because  the 
shareholdera  in  Strategic  Fund  will 
benefit  from  the  valuable  incremental 
services  provided  as  a  result  of  the 
proposed  structure  and  from  savings 
that  accrue  based  upon  their  individual 
situations,  such  as  by  not  having  to  pay 
fees  to  a  financial  adviser  or  sales 
commissions  to  a  broker-dealer. 
Strategic  Fund  shareholdera  also  will 
receive  practical  benefits  from  the 


consolidation  of  recmds  and  repents, 
and  the  general  ease  of  investing  in  one 
fimd  instead  of  several.  In  addition,  in 
return  for  the  indirect  expenses  of 
investing  in  the  Underlying  Spokes  and 
the  Underlying  Hubs,  the  Portfolios  and 
their  shareholdera  will  benefit  to  the 
same  extent  as  other  shareholdera  in  the 
Underlying  Spokes  from  the 
administrative  services  provided  to  the 
Underlying  Spokes  and  the  portfolio 
management  services  provided  to  the 
Underlying  Hubs. 

C.  Section  1 7(d)  and  Rule  1 7d-l 

1.  Section  17(d)  prcdiibits  an  affiliated 
peraon  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
person,  acting  as  principal,  fiom 
effecting  any  transaction  in  which  such 
investment  company  is  a  joint,  or  joint 
and  several,  participant  with  such 
peraon  in  contravention  of  SEC  rules 
and  regulations.  Rule  17d-l  provides 
that  an  affiliated  person  of  a  registered 
investment  company  or  an  affiliated 
person  of  such  person,  acting  as 
principal,  shall  not  participate  in,  or 
effect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  the  registered 
investment  company  is  a  participant 
unless  the  SEC  has  issued  an  order 
approving  the  arrangement. 

2.  Appucants  believe  that  all 
shareholdera  of  the  Underlying  Spokes, 
including  Strategic  Fund,  will  benefit 
equally  from  the  distribution  and 
distribution-related  services  received 
fiom  the  Distributor,  which  services  will 
be  financed,  in  part,  from  rule  12b-l 
tees.  Under  the  Servicing  Agreement, 
the  distribution-related  expenses 
relating  to  Strategic  Fund  would  be  paid 
fiom  the  rule  12b-l  fees  of  the 
Underljring  Spokes  only  up  to  the 
amoimt  of  such  fees  attributable  to  the 
shares  of  the  PortfoUos,  and  no 
Underlying  Spoke  would  be  required  to 
pay  any  additional  distribution-related 
expenses  attributable  to  the  Portfolios. 
In  addition  to  the  benefit  to  each 
Portfolio  fiom  the  sale  of  its  shares, 
applicants  assert  that  each  Underlying 
Spoke  would  receive  a  benefit  fiom  the 
sale  of  shares  of  the  Portfolios  to  the 
extent  that  a  Portfolio  invests  in  such 
Underljring  Spoke.  AppUcants  submit 
that,  based  on  these  considerations:  (a) 
Strategic  Fund  may  create  benefits  for 
the  Underlying  Spokes;  (b)  the  benefits 
would  be  shared  by  the  Underlying 
Spokes  in  proportion  to  their  assets;  (c) 
the  Underlying  Spokes  and  Strategic 
Fund  would  participate  in  the 
arrangement  on  the  same  or 
substantially  the  same  basis;  (d)  none  of 
the  Underlying  Spokes,  the  Underlying 
Hubs,  Strategic  Fund,  Divereified,  or  the 


Distributor  would  be  advantaged  or 
disadvantaged  over  one  another;  and  (e) 
the  entire  arrangement  would  be 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act. 

AppUcants'  CeaditiMU 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditicms: 

1.  Strategic  Fimd  ana  each 
Underlying  Spoke  and  Underlying  Hub 
will  be  part  of  the  same  "group  of 
investment  companies,"  as  defined  in 
rule  lla-3  under  the  Act. 

2.  No  Underlying  Hub  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

3.  A  majority  of  the  trustees  of 
Strategic  Fimd  will  not  be  "interested 
pereons,"  as  defined  in  section  2(a)(19) 
of  the  Act  (the  "Independent  Trustees"). 

4.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
trustees  of  Strategic  Fund,  including  a 
majority  of  the  Independent  Trustees, 
shall  find  that  advisory  fees  charged 
under  such  contract  are  based  on 
services  provided  that  are  in  addition  to, 
rather  than  duplicative  of,  services 
provided  purauant  to  any  Underlying 
Hub's  advisory  contract.  Such  finding, 
and  the  basis  upon  which  the  finding 
was  made,  will  be  recorded  fully  in  the 
minute  books  of  Strategic  Fund. 

5.  Any  sales  charges  or  service  fees 
charged  with  respect  to  securities  of 
Strategic  Fund,  when  aggregated  with 
any  sales  charges  or  service  fees  paid  by 
Strategic  Fund  with  respect  to  securities 
of  the  Underlying  Spokes,  shall  not 
exceed  the  limits  set  forth  in  Article  III, 
section  26,  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealera,  Inc. 

6.  Applicants  agree  to  provide  the 
following  information,  in  electronic 
format,  to  the  Chief  Financial  Analyst  of 
the  Division:  monthly  average  total 
assets  for  each  PortfoUo  and  each  of  its 
Underlying  Spokes  and  Underlying 
Hubs;  monthly  purchases  and 
redemptions  (other  than  by  exchange] 
for  each  Portfolio  and  each  of  its 
Underlying  Spokes  and  underlying 
Hubs;  monthly  exchanges  into  and  out 
of  each  Portfolio  and  each  of  its 
Underlying  Spokes;  month-end 
allocations  of  each  Portfolio's  assets 
among  its  Underlying  Spokes;  aimual 
expense  ratios  for  each  Portfolio  and 
each  of  its  Underlying  Spokes  and 
Underlying  Hubs;  and  a  description  of 
any  vote  taken  by  the  shareholders  of 
any  Underlying  Spoke,  including  a 
statement  of  the  percentage  of  votes  cast 
for  and  against  the  proposal  by  Strategic 


Fund  and  by  the  other  shareholdera  of 
the  Underlying  Spoke.  Such  information 
will  be  provided  as  soon  as  reasonably 
practicable  following  each  fiscal  year- 
end  of  Strategic  Fund  (unless  the  Chief 
Financial  Analyst  shall  notify  Strategic 
Fund  or  Diversified  in  writing  that  such 
information  need  no  longer  be 
submitted). 

For  the  Commission,  by  the  Divisioa  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jtmatfaaii  G.  Katz, 
Secretary. 

[PR  Doc.  95-30861  Filed  12-19-95;  8:45  am] 
■ILUNQ  COOS  •01»-01<M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Paeaengers 
for  Nonperformance  of  Tranaportation; 
Notice  of  Issuance  of  Certificale 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
purauant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  C.F.R. 
part  540,  as  amended: 

The  Peninsular  and  Oriental  Steam 
Navigation  Company,  Princess  Cruises,  Inc. 
and  P  ft  O  Cruises  (UK)  Limited,  77  New 
Oxford  Street,  London  WCIA  IPP.  England, 
Vessels:  CANBERRA,  ORL\NA  and 
VICTORL^ 
Dated:  December  15, 1995. 

Joseph  C.  Polking, 

Secretary. 

(PR  Doc.  95-30926  Filed  12-19-95;  8:45  am] 

BIUMQ  CODE  STSe-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-21596;  811-4607] 

Eaton  Vance  High  Income  Trust; 
Notice  of  Application 

December  13, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  East  on  Vance  Income  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  ccnnpany. 
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FUNQ  DATE:  Th«  applicati(m  was  filed 
cm  November  16, 1995  and  amended  on 
November  24. 1895. 

HEARMQ  OR  NOHnCATHM  OF  HEAIWIO:  An 
order  granting  ^  application  will  be 
iMufid  unless  tbe  SEC  orders  a  hearing. 
Interested  persdns  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  penonally  or  by 
m^  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
January  8, 1996^  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  th#  foim  of  an  affidavit  or. 
for  lawyers,  a  c^tificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writv's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writyig  to  the  SEC's 
Secretary. 

AOOMSWS:  Secretary.  SEC.  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Applicant.  24  Fbderd  Street,  Boston, 
Mttsachuaetts  02110. 
FOR  FURTHER  MRORMA-nON  OONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574.  or  Alison  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Contpany  Regulation). 
SUPFlEMENTARYjMFORMATION:  The 

following  is  a  summary  of  the 
application.  Thi  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

AppUcuA'9  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organised  as  a  Massachusetts  business 
trust.  On  February  28, 1986.  applicant 
registered  under  the  Act  as  an 
investment  company.  On  March  5. 1986, 
applicant  filed  a  registration  statement 
under  the  Seciuities  Act  of  1933 
registering  an  indefinite  number  of 
shares.  The  registration  statement 
became  effective  on  August  1. 1986.  and 
applicant's  initial  public  ofiisring 
commenced  soon  Uiereafter.  Applicant 
consists  of  two  series,  EV  Classic  High 
Income  Fund  ("Classic  High  Income") 
and  EV  Marathon  High  Income  Fund 
("X4arathon  Hi^  Income")  (collectively 
the  "Funds").  Applicant  is  a  feeder  fund 
in  a  master/feeder  structure  and 
therefore  has  no  investment  adviser. 

2.  On  Jime  19t  1995,  applicant's  Board 
of  Trustees,  including  a  majority  of 
Trustees  who  vmn  not  interested 
persons  of  applicant,  approved  an 
Agreement  and  |>lan  of  Reorganization 
for  each  Fund  whereby  applicant  would 
transfer  all  of  thje  assets  and  liabilities 
of  Classic  High  Income  and  Marathon 
High  Income  toia  corresponding  new 


series  of  Eaton  Vance  Mutual  Funds 
Trust  (the  "Trust").  These  new  series 
are  EV  Classic  High  Income  Fimd  and 
EV  Marathon  Higb  Income  Fund 
(together,  the  "Successor  Funds").  In 
exchange,  each  Fimd  would  receive 
shares  of  beneficial  interest  of  each 
Successor  Fund  wnth  an  aggregate  net 
asset  value  equal  to  the  net  asset  value 
of  each  Fund's  assets  and  liabilities 
transferred.  Pursuant  to  rule  17a-8, 
applicant's  Board  of  Trustees 
determined  that  such  reorganization 
wo\ild  be  in  the  best  interests  of 
applicant  and  that  the  interests  of 
existing  shareholders  of  the  Funds 
would  not  be  diluted  as  a  result  of  the 
reorganization.^  No  shareholder 
approval  was  required  by  the 
Declarations  of  Trust  of  applicant  or  the 
Trust,  or  by  applicable  law. 

3.  On  July  31. 1995,  applicant 
transfernd  all  of  the  assets  and 
liabilities  of  the  Fimds  to  their 
corresponding  Successor  Funds. 
Shareholders  in  the  Funds  received 
shares  of  beneficial  interest  of  each 
Successor  Fund  equal  in  value  to  their 
shares  in  a  Fund  in  complete 
liquidation  and  dissolution  of  applicant. 
No  brokerage  commissions  were  paid  as 
a  result  of  the  exchange. 

4.  Each  Fimd  and  each  Successor 
Fimd  assumed  its  own  expenses  in 
connection  with  the  reorganization. 
Such  expenses  included,  but  were  not 
limited  to,  legal  fees,  registration  fees 
and  printing  expenses. 

5.  At  the  time  of  the  filing  of  the 
application,  applicant  had  no  assets  or 
liabilities,  was  not  a  party  to  any 
litigation  or  administration  proceeding, 
and  had  no  shareholders.  Applicant  is 
neither  engaged,  nor  does  it  propose  to 
engaged,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

6.  On  July  31, 1995,  applicant 
dissolved  as  a  Massachusetts  business 
trust 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 

(FR  Doc.  95-30860  Filed  12-19-95;  8:45  am] 
BUUNQ  COOC  W10-01-M 


[RsL  No.  IC-21801;  812-4e2q 

Mutual  Fund  Qroup.  Mai.;  Nolle* of 
Application 

December  14, 1995. 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTt:  Mutual  Fund  Group, 
Mutual  Fund  Trust,  Mutual  Fund 
Variable  Annuity  Trust,  Vista  Global 
Fixed  Income  Portfolio,  Vista  Growth 
and  Income  Portfolio,  Vista 
International  Equity  Portfolio,  Vista 
Capital  Growth  Portfolio  (collectively, 
the  "Investment  Companies"),  and  the 
Chase  Manhattan  Bank.  N.A,  or  its 
successor  entity  subsequent  to  its 
merger  into  Chemical  Bank  *  (the 
"Adviser"). 

ROEVANT  ACT  8ECTKMS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
fficemption  from  sections  13(a)(2), 
13(a)(3).  18(f)(1).  22(f),  and  22(g)  and 
rule  2a-7  thereimder,  under  sections 
6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)(1),  and 
under  section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  to  permit  certain  joint 
arrangements. 

SUMMARY  OF  APPUCATKIN:  Applicants 
request  an  order  that  would  permit  each 
applicant  investment  company  to  enter 
into  deferred  compensation 
arrangements  with  its  trustees  who  are 
not  employees  of  its  affiliated  persons. 
FHJNO  DATES:  The  application  was  filed 
on  October  23, 1995,  and  amended  on 
December  7, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
January  8. 1996.  and  ilioidd  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 


'  Although  purchases  and  sales  between  affiliated 
persons  generally  are  prohibited  by  section  17(a)  of 
the  Act,  rule  17a-8  provides  an  exemption  for 
certain  purchases  and  sales  among  investment 
companies  that  are  affiliated  persons  of  one  anot)>er 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
officers.  Applicant  and  the  Trust  may  be  deemed  to 
be  affiliated  persons  of  each  otiier  solely  by  reason 
of  having  common  trustees  and  officers,  and 
therefore  may  rely  on  the  rule. 


1  Chase  Manliattan  Coipantlon  has  announced 
that  it  plans  to  enter  into  a  reorganization  with 
Chemical  Banking  Corporation  pursuant  to  which 
Chemical  Banldng  Coriwiation  will  be  the  surviving 
corporation.  This  merger  is  expected  to  be 
completed  on  or  about  April  1, 1996.  Subsequent 
to  this  merger  it  is  expected  tliat  the  Chase 
Manhattan  Banli  will  he  merged  into  Chemical 
Bank,  with  Chemical  Bank  as  the  surviving  bank, 
assuming  the  investment  management  of  the 
Investment  Companies. 


Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary, 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  the  Investment  Companies, 
Vista  Service  Center,  P.O.  Box  419392, 
Kansas  City,  Missouri  64141-6392,  and 
the  Adviser,  One  Chase  Manhattan 
Plaza,  New  York,  New  York  10081. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Mutual  Fund  Group,  Mutual  Fimd 
Trust,  Mutual  Fund  Variable  Annuity 
Trust,  Vista  Global  Fixed  Income 
Portfolio,  Vista  Growth  and  Income 
Portfolio,  Vista  International  Equity 
Portfolio  and  Vista  Capital  Growth 
Portfolio  are  diversified  open-end 
management  investment  companies  that 
currentiy  consist  of  32  separate 
portfolios.  The  Adviser  serves  as  the 
investment  adviser  for  the  Investment 
Companies  and  Vista  Broker-Dealer 
Services,  Inc  services  as  their 
distributor. 

2.  Applicants  request  that  relief  be 
extended  to  any  other  registered  open- 
end  investment  company  established  or 
acquired  in  the  future,  or  series  thereof, 
(including  any  successors  in  interest ') 
advised  by  the  Adviser  (together  with 
the  Investment  Companies,  the 
"Funds"). 

3.  Each  Investment  Company  has  a 
board  of  trustees,  a  majority  of  the 
members  of  which  are  not  "interested 
persons"  of  such  Investment  Company 
within  the  meaning  of  section  2(a)(19)  of 
the  Act.  Each  of  the  trustees  who  is  not 
as  employee  of  the  Adviser,  the 
Investment  Companies'  administrator  or 
distributor,  or  any  of  their  affiliates 
("Eligible  Trustees")  receives  annual 
fees  which  collectively  are,  and  are 
expected  to  continue  to  be,  insignificant 
in  comparison  to  the  total  net  assets  of 
the  Investment  Companies.  Applicants 
request  an  order  to  permit  the  Eligible 
Trustees  to  elect  to  defer  receipt  of  all 

or  a  portion  of  their  fees  pursuant  to  a 
deferred  compensation  plan  (the 
"Plan")  and  related  election  agreement 


'  "Successors  in  interest"  is  hetein  limited  to 
entities  that  result  from  a  reorganization  into 
another  jurisdiction  or  a  change  in  the  type  of 
business  organization. 


entered  into  between  each  Eligible^ 
Trustee  and  the  appropriate  Fimd,' 
Under  the  Plan,  the  Eligible  Trustees 
could  defer  payment  of  trustees'  fees 
(the  "Deferred  Fees")  in  order  to  defer 
payment  of  income  taxes  or  for  other 
reasons. 

4.  Under  the  Plan,  the  deferred  fees 
payable  by  a  Fund  to  a  participating 
Eligible  Trustee  will  be  credited  to  a 
book  reserve  account  established  by  the 
Fund  (a  "Deferral  Account"),  as  of  the 
first  business  day  following  the  date 
such  fees  would  have  been  paid  to  the 
Eligible  Trustee.  The  trustee  may  select 
one  or  more  investment  portfolios  from 
a  list  of  available  Investment  Companies 
that  will  be  used  to  measure  the 
hypothetical  investment  performance  of 
the  trustee's  Deferral  Accoimt.  The 
value  of  a  Deferral  Account  will  be 
equal  to  the  value  such  account  would 
have  had  if  the  amount  credited  to  it 
had  been  invested  and  reinvested  in 
shares  of  the  investment  portfolios 
designated  by  the  trustee  (the 
"Designated  Shares"). 

5.  Each.  Investment  Company  intends 
generally  to  purchase  and  maintain 
Designated  Shares  in  an  amount  equal 
to  the  deemed  investments  of  the 
Deferred  Accoimts  of  its  trustees.  Any 
participating  money  market  series  of  a 
Fund  that  values  its  assets  by  the 
amortized  cost  method  will  buy  and 
hold  the  Designated  Shares  that 
determine  the  performance  of  the 
Deferral  Accoimts  in  order  to  achieve  an 
exact  match  between  such  series' 
liability  to  pay  deferred  fees  and  the 
assets  that  offset  such  liability.  The 
accrued  liability  of  each  Investment 
CcHnpany  for  the  compensation  deferrals 
will  fluctuate  with  changes  in  the  value 
of  the  Designated  Shares.  The 
Investment  Company  will  not,  however, 
experience  any  economic  effect  from  the 
fluctuating  liabihty  because  it  will  own 
Designated  Shares  purchased  with 
money  that  otherwise  would  have  been 
paid  to  the  Eligible  Trustee.  Changes  in 
the  amount  of  the  liability  will  be 
exactly  matched  by  changes  in  the  value 
of  the  Designated  Shares. 

6.  The  Funds'  respective  obligations 
to  make  payments  of  amounts  accrued 
under  the  Plan  will  be  general 
unsecured  obligations,  payable  solely 
from  their  respective  general  assets  and 
property.  The  Plan  provides  that  the 
Funds  will  be  under  no  obligation  to 
purchase,  hold  or  dispose  of  any 
investments  under  the  Plan,  but,  if  one 
or  more  of  the  Funds  choose  to  purchase 
investments  to  cover  their  obligations 
under  the  Plan,  then  any  and  all  such 
investments  will  continue  to  be  a  part 
of  the  respective  general  assets  and 
property  of  such  Funds. 


7.  Payment  to  Eligible  Trustees  will  be 
made  in  a  lump  sum  or  in  generally 
equal  annual  installments  over  a  period 
of  no  more  than  10  years  as  selected  by 
the  Eligible  Trustee  at  the  time  of 
deferral.  In  the  event  of  death,  amovmts 
payable  to  the  Eligible  Trustee  under  the 
Plan  will  become  payable  to  a 
beneficiary  designated  by  the  Eligible 
Trustee.  In  all  otiier  events,  the  Eligible 
Trustee's  right  to  receive  payments  is 
non-transferable. 

8.  The  Plan  was  adopted  prior  to 
receipt  of  the  requested  relief.  Pending 
receipt  of  SEC  approval,  the  Plan 
provides  that  the  compensation  deferred 
by  an  EUgible  Trustee  will  be  credited 
to  a  Deferral  Account  in  the  form  of  cash 
and  credited  with  an  amount  equal  to 
the  yield  on  90  day  U.S.  Treasury  Bills.^ 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  which 
would  exempt  the  Funds:  (a)  under 
section  6(c)  of  the  Act  from  sections 
13(a)(2),  13(a)(3),  18(f)(1),  22(f),  and 
22(g)  and  rule  2a-7  thereunder,  to  the 
extent  necessary  to  permit  the  Funds  to 
adopt  and  implement  the  Plan;  (b) 
under  sections  6(c)  and  17(b)  of  the  Act 
from  section  17(a)(1)  to  permit  the 
Funds  to  sell  securities  for  which  they 
are  the  issuer  to  participating  Funds  in 
connecti(Ni  with  the  Plan;  and  (c)  under 
section  17(d)  of  the  Act  and  rule  17d- 

1  thereunder  to  permit  the  Funds  to 
effect  certain  joint  transactions  incident 
to  the  Plan. 

2.  Section  18(f)(1)  generally  prohibits 
a  registered  open-end  investment 
company  from  issuing  senior  securities. 
Section  13(a)(2)  requires  that  a 
registered  investment  company  obtain 
shareholder  authorization  before  issuing 
any  senior  security  not  contemplated  by 
the  recitals  of  poUcy  in  its  registration 
statement.  Applicants  state  that  the  Plan 
possesses  none  of  the  characteristics  of 
senior  securities  that  led  Congress  to 
enact  section  18(f)(1).  The  Plan  would 
not:  (a)  Induce  speculative  investments 
or  provide  opportunities  for 
manipulative  allocation  of  any  Fund's 
expenses  or  profits;  (b)  affect  control  of 
any  Fund;  or  (c)  confuse  investors  or 
convey  a  false  impression  as  to  the 
safety  of  their  investments.  All 
liabilities  created  under  the  Plan  would 
be  offset  by  equal  amounts  of  assets  that 
would  not  otherwise  exist  if  the  fees 
were  paid  on  a  current  basis. 

3.  Action  22(i)  prohibits  undisclosed 
restrictions  on  transferabiUty  or 
negotiabiUty  of  redeemable  securities 


>  See,  e.g.,  American  Balanced  Fund,  Inc  (pub. 
avail.  Feb.  13,  1984)  (no-action  assurances  given  for 
deferred  compensation  plan  in  which  the  value  of 
the  deferred  amounts  did  not  depend  upon  the 
investment  company's  performance). 
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issued  by  open-end  investment 
companies.  Affpiicants  state  that  such 
restrictions  are  set  forth  in  the  Plan, 
which  would  be  included  primarily  to 
benefit  Ae  Eligible  Trustees  and  would 
not  adversely  effect  the  interests  of  the 
trustees  or  of  a$iy  shareholder. 

4.  Section  2^(g)  prohibits  registered 
open-end  investment  companies  from 
issuing  any  of  their  securities  for 
services  or  forproperty  other  than  cash 
or  seoirities.  "uiis  provision  prevents 
the  dilution  of  equity  and  voting  power 
that  may  result  when  securities  are 
issued  for  con^deration  that  is  not 
readily  valued^  Applicants  believe  that 
the  Plan  would  merely  provide  for 
defisTral  of  payment  of  such  fees  and 
thus  shoiild  bo  viewed  as  being  issued 
not  in  return  fi}r  services  but  in  return 
for  a  Fund  not  being  required  to  pay 
such  fees  on  a  Ciurent  basis. 

5.  Section  13(a)(3)  provides  that  no 
re^stsred  investment  company  shall, 
unless  authorited  by  the  vote  of  a 
majority  of  its  outstanding  voting 
securities,  deviate  from  any  investment 
pohcy  that  is  changeable  only  if 
authorized  by  shareholder  vote.  The 
relief  requested  from  secti(m  13(a)(3) 
would  extend  only  to  existing 
Investment  Companies.  Applicants 
believe  that  relef  from  section  13(a)(3) 
is  appropriate  to  enable  the  aHiacted 
Investment  Onnpanies  to  invest  in 
Designated  Shares  without  a 
shareholder  vole.  Applicants  will 
provide  notice<to  shar^olders  in  the 
prospectus  of  each  afiiscted  Investment 
Company  of  tfa0  Deferred  Fees  under  the 
Plan.  The  value  of  the  Designated 
Shares  will  be  kie  minimis  in  relation  to 
the  total  net  assets  of  the  respective 
Investment  Company,  and  will  at  all 
times  equal  the  value  of  the  Investment. 
Company's  oblgations  to  pay  deferred  ' 


6.  Rule  2a-7!impose8  certain 
restrictions  on  ithe  investments  of 
"money  market  funds,"  as  defined 
under  the  rule,  that  would  prohibit  a 
Fund  that  is  a  money  market  Fimd  from 
investing  in  the  shares  of  any  other 
Fund.  AppUcants  believe  that  the 
requested  exemption  would  permit  the 
Fimds  to  achieve  an  exact  matching  of 
Designated  Shares  with  the  deemed 
investments  of  the  Deferral  Accounts, 
thereby  «isuring  that  the  deferred  fees 
would  not  afiiact  net  asset  value. 

7.  Section  efe)  provides,  in  relevant 
part,  that  the  9SC  may,  conditionally  or 
imconditionally,  by  order,  exempt  any 
person  or  clas4  of  persons  &t>m  any 
provision  of  tlie  Act  or  from  any  rule 
thereunder,  if  ^ch  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  a^d  consistent  with  the 


purposes  feirly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
submit  that  the  relief  requested  frt>m  the 
above  provisions  satisfies  this  standard. 

8.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person,  or  an  affiliated 
person  of  an  affiliated  person,  of  a 
registered  investment  company  from 
selling  any  security  to  such  registered 
investment  company.  The  Adviser  is  an 
affiliated  person  of  each  of  the  Fund's 
portfolios  piusuant  to  section  2(a)(3)(E) 
of  the  Act.  Each  portfolio  may  be  treated 
as  an  affiliated  person  of  each  other 
portfolio  by  reason  of  bmng  imder  the 
common  control  of  the  Adviser.*  The 
sale  by  a  portfolio  of  any  security  to  any 
other  portfolio  of  any  Fund  would 
therefore  be  subject  to  the  prohibitions 
of  section  17(a)(1).  Applicants  assert 
that  section  17(a)(1)  was  designed  to 
prevent,  among  other  things,  sponsors  of 
investment  companies  fit>m  using 
investment  company  assets  as  capital 
for  enterprises  with  which  they  were 
associated  or  to  acquire  controlling 
interest  in  such  enterprises.  Applicants 
submit  that  the  sale  of  securities  issued 
by  the  Funds  pursuant  to  the  Plan  does 
not  implicate  the  concerns  of  Congress 
in  enacting  this  section,  but  merely 
would  facilitate  the  matching  of  each 
Fund's  liability  for  deferred  trustees' 
fees  with  the  Designated  Shares  that 
would  determine  the  amount  of  such 
Fund's  liabihty. 

9.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  fitim 
section  217(a)  if  evidence  establishes 
that  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  hot  involve  overreaching  on  the  part 
of  any  person  concerned,  the  transaction 
is  consistent  with  the  policies  of  the 
registered  investment  com]>any,  and  the 
general  purposes  of  the  Act.  Applicants 
assert  that  the  proposed  transaction 
satisfies  the  criteria  of  section  17(b).  The 
finding  that  the  terms  of  the  transaction 
are  consistent  with  the  policies  of  the 
registered  investment  company  is 
predicated  on  the  assiunption  that  relief 
is  granted  from  section  13(a)(3). 
AppUcants  also  request  reUef  from 
section  17(a)(1)  imder  section  6(c)  to  the 
extent  necessary  to  implement  the 
Deferred  Fees  under  the  Plan  on  an 
ongoing  basis.' 


«  Section  2(a)(3)(C)  of  the  Act  define*  the  tenn 
"affiliated  person"  of  another  person  to  include  any- 
person  directly  or  indirectly  controlling,  controlled 
by,  or  under  common  control  with  such  other 
person. 

*  Section  17(b)  may  permit  only  a  single 
transaction,  rather  than  a  series  of  on-going 
transactions,  to  be  exempted  from  section  17(a).  See 
Keystone  Custodian  Funds,  Inc.,  21  S.E.C  295 
(1943). 


10.  Section  17(d)  and  rule  17d-l 
generally  prohibit  a  registered 
investment  company's  joint  or  joint  and 
several  participation  with  an  affiliated 
person  in  a  transaction  in  connection 
with  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  "on 
a  basis  different  from  or  less 
advantageous  than  that  of  the  affiliated 
person.  Eligible  Trustees  will  not 
receive  a  benefit,  direcUy  at  indirectly, 
that  would  otherwise  inuoe  to  a  Fund  or 
itr  shareholders.  Eligible  Trustees  will 
receive  tax  deferral  but  the  Plan 
otherwise  will  maintain  the  parties, 
viewed  both  separately  and  in  their 
relationship  to  one  another,  in  the  same 
position  as  if  the  deferred  fees  were  paid 
on  a  current  basis.  When  all  payments 
have  been  made  to  a  Eligible  Trustee, 
the  Eligible  Trustee  will  be  no  better  fM, 
relative  to  the  Fimds,  than  if  he  or  she 
had  received  trustee  fees  on  a  current 
basis  and  invested  them  in  Designated 
Shares. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  With  respect  to  the  relief  requested 
from  rule  2a-7,  any  money  market  Fund 
that  values  its  assets  by  the  amortized 
cost  method  will  buy  and  hold 
Designated  Shares  that  determine  the 
value  of  Deferral  Accounts  to  achieve  an 
exact  match  between  the  liability  of  any 
such  Fund  to  pay  compensation 
defisrrals  and  the  assets  that  o%et  that 
liability. 

2.  If  a  Fund  purchases  Designated 
Shares  issued  by  an  affiliated  Fimd,  the 
Fund  will  vote  such  shares  in 
proportion  to  the  votes  of  all  other 
shareholders  of  such  affiliated  Fund. 

For  the  Commission,  bythe  Division  of 
Investment  Management,  tmder  delegated 
authority. 

Margaret  H.  McFarlaad, 
Deputy  Secretary. 

(FR  Doc.  95-30908  Filed  12-19-95;  8:45  am] 
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Th*  On*  HundfMl  Fund,  Inc.,  et  al.; 
NotiMOf  Appiieatlon 

December  13, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  The  One  Hundred  Fund. 
Inc..  dba  Berger  100  Fund  (the  "100 
Fund"),  Berger  One  Hundred  and  One 


Fund.  Inc.  (the  "101  Fund"),  and  Berger 
hivestment  Portfolio  Trust  (the  "Trust") 
(collectively,  the  "Fimds"),  and  Berger 
Associates,  Inc.  ("BAT"). 
RELEVANT  ACTION  SECTIONS:  Order 
requested  imder  section  6(c)  of  the  Act 
for  an  exemption  from  sections  13(a)(2), 
13(a)(3),  18(f)(1),  22(f),  and  22(g)  of  die 
Act;  and  under  sections  6(c)  and  17(b) 
of  the  Act  for  an  exemption  from  section 
17(a)(1)  of  the  Act;  and  pureuant  to 
section  17(d)  of  the  Act  and  rule  17d- 
1  thereimder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  the 
applicant  investment  companies  to 
enter  into  deferred  compensation 
arrangements  mth  their  independent 
directore. 

FIUNQ  DATES:  The  application  was  filed 
on  September  13, 1995  and  amended  on 
November  30, 1995.  Applicant's  counsel 
has  stated  in  a  letter  dated  December  12, 
1995  that  an  amendment,  the  substance 
of  which  is  incorporated  herein,  will  be 
filed  during  the  notice  period. 
HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  ordere  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
January  8, 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyera,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Peraons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  210  University  Boulevard, 
Denver,  Colorado  80206. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Grim,  Law  Clerk,  at  (202)  942- 
0571,  or  Robert  A.  Robertson,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Funds  is  a  registered 
open-end  management  investment 
company.  BAI  serves  as  the  investment 
adviser  to  each  of  the  Fimds.  Applicants 
request  that  the  exemption  also  apply  to 


any  registered  open-end  investment 
company  for  which  BAI,  or  any  entity 
under  common  control  with  or 
controlled  by  BAI,  subsequently  serves 
as  investment  adviser. 

2.  Each  Fimd  has  a  board  of  trustees 
or  board  of  directors.  Each  board  has  ten 
membera,  eight  of  whom  are  not 
"interested  persons"  within  the 
meaning  of  section  2(a)(19)  of  the  Act 
("independent  directors").  Each 
independent  director  receives  an  annual 
fee  plus  a  meeting  attendance  fee.  No 
director  who  is  an  interested  person  of 

a  Fund  receives  any  remimeration  from 
such  Fimd. 

3.  Applicants  request  relief  so  that  the 
Funds  may  offer  their  independent 
directors  deferred  compensation  plans 
(each,  a  "Plan").  Each  Fund's  Plan  will 
be  administered  by  its  board  or  by  such 
peraon  or  persons  as  the  board  may 
designate  to  carry  out  administrative 
functions  under  the  Plan  (the 
"Administrator").  Each  Plan  woiUd 
permit  independent  directore  of  a  Fimd 
annually  to  elect  to  defer  receipt  of  all 
or  a  portion  of  their  fees.  This  election 
would  enable  the  independent  directors 
to  defer  payment  of  income  taxes  on 
such  fees. 

4.  Under  the  Plans,  the  Administrator 
shall  maintain  a  book  entry  account  (an 
"Accoimt")  with  respect  to  each  deferral 
election  by  an  independent  director  and 
shall  credit  to  that  Account  an  amount 
equal  to  all  compensation  deferred  by 
the  independent  director  under  such 
election,  as  of  the  date  such  fees  would 
have  been  paid  to  such  independent 
director  absent  such  deferral.  The  value 
of  an  Account  will  be  equal  to  the  value 
such  account  would  have  had  if  the 
amount  credited  to  it  had  been  invested 
and  reinvested  in  certain  designated 
securities  (the  "Designated  Shares"). 
The  Designated  Shares  for  an  Account 
will  be  shares  of  one  or  more  of  the 
Funds  or  a  money  market  fund 
approved  by  the  board  of  the  Fund  on 
which  such  independent  director  serves 
(the  "Investment  Funds"),  as  designated 
by  the  participating  independent 
director.  The  money  market  fund 
currently  proposed  to  be  included  as  an 
Investment  Fund  is  the  Cash  Account 
Trust,  for  which  Kemper  Financial 
Services,  Inc.  acts  as  investment  adviser, 
and  for  which  BAI  provides  sub- 
administration  service^  The  Clash 
Account  Trust  is  not  an  "affiliated 
person"  of  the  Funds,  as  such  term  is 
defined  in  section  2(a)(3)  of  the  Act. 
Each  Accoimt  shall  be  credited  or 
charged  with  book  adjustments 
representing  all  interest,  dividends,  and 
other  earnings  and  all  gains  and  losses 
that  would  have  been  realized  had  such 


account  been  invested  in  the  Underlying 
Shares. 

5.  The  amounts  paid  to  the 
independent  directors  under  the  Plans 
are  expected  to  be  insignificant  in 
comparison  to  the  total  net  assets  of  the 
Funds.  Each  Plan  provides  that  a  Fund's, 
obligation  to  make  payments  from  an 
Accoimt  will  be  a  general  obligation  of 
the  Fund  and  payments  made  pursuant 
to  each  Plan  will  be  made  from  the 
Fund's  general  assets  and  property. 
With  respect  to  the  obUgations  created 
under  the  Plans,  the  relationship  of  an 
independent  director  to  a  Fund  will  be 
that  of  a  general  unsecured  creditor. 

6.  The  Plans  do  not  create  an 
obligation  of  a  Fund  to  any  independent 
director  of  a  Fund  to  purchase,  hold,  or 
dispose  of  any  investments,  if  a  Fund 
should  choose  to  purchase  investments 
in  order  to  cover  its  obligations  under  a 
proposed  Plan,  any  and  all  such 
investments  will  continue  to  be  part  of 
the  general  assets  and  property  of  such 
Fund.  In  this  regard,  a  Fund  may 
purchase  its  own  shares  or  the  shares  of 
any  other  Investment  Fund  to  cover  its 
obligations. 

7.  Under  the  Plans,  an  independent 
director  may  specify  that  his  or  her 
deferred  fees  be  distributed  in  whole  or 
in  part  commencing  on  (a)  a  date  at  least 
five  years  following  the  deferral 
election,  or  (b)  the  date  on  which  the 
independent  director  ceases  to  be  a 
member  of  the  board,  but  not  later  than 
such  cessation  date.  Deferred  payments 
will  be  made  in  a  lump  sum  or  in 
monthly  or  quarterly  installments  over  a 
period  not  to  exceed  ten  years,  as 
elected  by  the  independent  director.  In 
the  event  of  the  independent  director's 
death,  amounts  payable  imder  a  Plan 
will  be  payable  to  his  or  her  designated 
beneficiary,  or,  in  the  absence  of  such  a 
beneficiary,  to  his  or  her  estate.  In  all 
other  events,  the  independent  director's 
right  to  receive  payments  cannot  be 
transferred,  assigned,  pledged,  subjected 
to  garnishment  or  otherwise  alienated. 

8.  The  Plans  will  not  obligate  any 
Fund  to  retain  the  services  of  an 
independent  director,  nor  will  they 
obligate  any  Fund  to  pay  any  (or  any 
particular  level  of)  director's  fees  to  any 
director. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  for  an  exemption 
from  sections  13(a)(2),  13(a)(3).  18(0(1), 
22(f).  and  22(g)  of  the  Act  to  permit  the 
Funds  to  enter  into  deferred  fee 
arrangements  with  their  independent 
directors;  under  sections  6(c)  and  17(b) 
of  the  Act  for  an  exemption  from  section 
17(a)(1)  to  permit  the  Investment  Funds 
to  sell  securities  issued  by  them  to 
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partici{>sting  Fvnds;  and  pursuant  to 
section  17(d)  olthe  Act  and  mle  17d> 
1  th«eund»  tot  permit  the  Funds  to 
engage  in  certain  joint  transactions 
indclent  to  suck  de&ned  fee 
aifangeiueuts.  i 

2.  Section  6(q)  provides  that  the  SEC 
may  exempt  ai^  poaon,  security,  or 
transaction  froi^  any  provision  of  the 
Act,  if  and  to  tl|e  extent  that  such 
exemption  is  nscessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  feirly  {intended  by  the  policy 
and  nrovisions  tof  the  Act 

3.  Section  18(f)(1)  generally  prohilHts 
a  registered  op^n-end  investment 
company  firom  issuing  senior  securities. 
Section  13(a)(2J  requires  that  a 
registered  investment  company  obtain 
shareholder  auih(»rization  before  issuing 
any  senior  seci^ty  not  contemplated  by 
the  recitals  of  pplicy  in  its  registration 
statement.  The  Plans  would  resxilt  in  the 
issuance  of  a  s^iior  security  only  if  it 
was  an  obligatipn  or  instnmient 
"similar"  to  a  bond,  debentiue  or  note, 
and  it  evidenced  indebtedness.  In  any 
event,  applicants  state  that  the  Plans 
possess  none  of  the  characteristics  of 
senior  securitie|s  that  led  Congress  to 
enact  these  sections.  The  Planis  would 
not  confused  investors,  make  it  difBcult 
for  them  to  value  their  shares  or  convey 
a  false  impression  of  safety.  Further,  the 
Plans  would  not  be  inconsistent  with 
the  theory  of  mutuality  of  risk. 

4.  SectKm  22(f)  prohibits  undisclosed 
restrictions  on  the  transferability  or 
negotiability  of  redeemable  securities 
issued  by  opentend  investment 
companies.  The  Plans  would  set  forth 
any  restrictions  on  transferability  or 
negotiability,  and  such  restrictions  are 
primarily  to  benefit  the  participating 
directors  and  would  not  adversely  affect 
the  interests  of  the  independent 
directors  or  of  |ny  Fimd  shareholder. 

5.  Section  22(gj  prohibits  registered 
open-end  investment  companies  from 
issuing  any  of  their  secimties  for 
services  or  forproperty  other  than  cash 
or  securities.  Inese  provisions  prevent 
the  dilution  of  equity  and  voting  power 
that  may  result  when  securities  are 
issued  for  consideration  that  is  not 
readily  valued.  Applicants  believe  that 
the  Plans  would  provide  for  deferral  of 
payment  of  fees  and  thus  should  be 
viewed  as  being  issued  not  in  return  for 
services  but  in  ketum  for  a  Fund  not 
being  required  |to  pay  such  fees  on  a 
current  basis. 

6.  Section  13(a)(3)  provides  that  no 
registered  investment  company  shall, 
unless  authorised  by  the  vote  of  a 
majority  of  its  outstanding  votiiig 
securities,  deviate  firom  any  investment 
policy  that  is  changeable  only  if 


authorized  by  shareholder  vote.  Each  of 
the  existing  Funds  has  limitations  on  its 
ability  to  purchase  securities  issued  by 
other  investment  companies.  Any  relief 
granted  firom  section  13(a)(3)  would 
extend  only  to  the  existing  Fimds. 
Applicants  believe  that  an  exemption  is 
appropriate  to  enable  the  existing  Funds 
to  invest  in  Designated  Shares  without 
a  shareholder  vote.  Applicants  will 
provide  notice  to  shareholders  of  the 
deferred  fee  arrangements  with  the 
independent  directors  in  their 
registration  statements.  The  value  of  the 
Designated  Shares  will  be  de  minimis  in 
relation  to  the  total  net  assets  of  the 
respective  Fund.  Changes  in  the  value  of 
the  Designated  Shares  will  not  affect  the 
value  of  shareholders'  investments. 
Applicants  believe  that  permitting  the 
Funds  to  invest  in  Designated  Shares 
without  shareholder  approval,  therefore, 
would  result  in  no  harm  to 
shareholders. 

7.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  selling  any 
security  to  such  registered  investment 
company,  except  in  limited 
circumstances.  Funds  that  are  advised 
by  the  same  entity  may  be  "affiliated 
persons"  of  one  another  by  reason  of 
being  under  the  common  control  of  their 
adviser.  Applicants  believe  that  an 
exemption  from  this  provision  would 
not  implicate  Congress'  concerns  in 
enacting  the  section,  but  would 
focilitate  the  matching  of  each  Fund's 
liability  for  deferred  directors'  fees  with 
the  Designated  Shares  that  would 
determine  the  amount  of  such  Fund's 
liability. 

8.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes 
that:  (a)  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching:  (b)  the 
transaction  is  consistent  with  the  poUcy 
of  each  registered  investment  company 
concerned;  and  (c)  the  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Because  section  17(b)  may 
apply  only  to  a  specific  proposed 
transaction,  applicants  also  request  an 
order  under  section  6(c)  so  that  relief 
will  apply  to  a  class  of  transactions. 
Applicants  believe  that  the  proposed 
transactions  satisfy  the  criteria  of 
sections  6(c)  and^7(b). 

9.  Section  17(ajof  the  Act  prohibits 
affiliated  persons  from  participating  in 
joint  transactions  with  a  registered 
investment  company  in  contravention  of 
rules  and  regulations  prescribed  by  the 
SEC.  Rule  17d-l  under  the  Act 
prohibits  affiliated  persons  of  a 
registered  investment  company  &t)m 


entering  into  joint  transactions  with  the 
investment  company  unless  the  SEC  has 
granted  an  (Hder  permitting  the 
transaction  after  considerir^  whether 
the  participation  of  such  investment 
company  is  consistent  with  the 
pro^sions.  policies,  and  purposes  of  the 
Act  and  the  extent  to  which  such 
participation  is  on  a  basis  difierent  from 
or  less  advantageous  than  that  of  other 
participants.  Under  the  Plans, 
participating  independent  directors 
would  not  receive  a  benefit  that 
otherwise  would  inure  to  a  Fund  or  its 
shareholders.  The  effect  of  the  Plans  is 
to  defer  the  payment  of  compensation 
that  a  Fund  otherwise  would  be 
obligated  to  pay  on  a  current  basis  as 
services  are  performed  by  its 
independent  directors.  Applicants  also 
believe  that  the  Funds'  ability  to  recruit 
and  retain  highly  qualified  independent 
directors  would  be  enhanced  if  they 
were  able  to  offer  their  independent 
directors  the  option  of  deferred  payment 
of  their  directors'  fees. 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  condition: 

1.  If  a  Fund  purchases  Designated 
Shares  issued  by  itself,  an  affiliated 
Fund,  or  any  other  fund  which  has  been 
approved  as  an  Investment  Fund,  the 
purchasing  Fund  will  vote  such  shares 
in  proportion  to  the  votes  of  all  other 
holders  of  shares  of  such  Fund, 
affiliated  Fund,  or  other  Investment 
Fimd. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonadun  G.  Katx, 
Secretary. 
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[Release  No.  35-26432] 

Filings  Unctor  ths  Public  Utility  Holding 
Company  Act  of  1 935,  as  Amended 
("Act') 

December  15, 1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  simimarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 


Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  8, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Central  and  South  West  Corporation 
(70-8067) 

Central  and  South  West  Corporation 
("CSW").  1616  Woodall  Rodgers 
Freeway,  Dallas,  Texas  75266-0164,  a 
registered  holding  company,  has  filed 
an  application-declaration  imder 
sections  6(a),  7,  9(a)  and  10  of  the  Act 
and  rules  43,  53  and  54  thereunder. 

CSW  currently  has  in  place  a 
Dividend  Reinvestment  and  Stock 
Purchase  Plan  ("Current  Plan") 
pursuant  to  which  shares  of  CSW's 
conunon  stock.  S3.50  par  value  per 
share  ("Common  Stock"),  are  either 
newly  issued  or  purchased  in  the  open 
market  with  reinvested  dividends  and 
optional  cash  payments  made  by 
registered  shareholders  of  CSW, 
employees  and  eligible  retirees  of  CSW 
or  its  subsidiaries  and  non-shareholders 
of  legal  age  who  are  residents  of  the 
States  of  Arkansas,  Louisiana, 
Oklahoma  and  Texas. 

CSW  now  proposes  to  make  certain 
amendments  to  the  Current  Plan 
("Plan")  (a)  to  increase  the  number  of 
originally  issued  shares  of  Common 
StCK;k  that  may  be  offered  pursuant  to 
the  Plan  from  5  to  10  million,  (b)  to 
permit  non-shareholders  of  legal  age 
who  are  residents  of  all  fifty  States  of 
the  United  States  and  the  District  of 
Colmnbia  to  participate  in  the  Plan,  (c) 
to  increase  the  initial  cash  investment 
required  for  enrollment  in  the  Plan  by 
non-employees  and  non-retirees  bom 
$100  to  $250,  and  (d)  to  change  the 
frequency  of  investment  in  shares  of 
Common  Stock  by  the  Plan  from  bi- 
monthly to  weeldy.     . 

The  Plan  will  be  open  to  registered 
shareholders  of  CSW,  employees  and 
eligible  retirees  of  CSW  or  its  subsidiary 


companies,  and  non-shareholders  of 
legal  age  who  are  residents  of  the  fifty 
States  of  the  United  States  and  the 
District  of  Columbia.  Such  residents 
include  but  are  not  limited  to  retail 
electric  customers  of-CSW's  public 
utility  subsidiaries. 

Consistent  with  the  Cvurent  Plan,  the 
Plan  will  include  full,  partial  or  no 
reinvestment  of  dividends  and  the 
ability  to  make  optional  cash  purchases 
of  at  least  $25  per  investment  and  not 
more  than  $100,00  annually.  There  is  an 
initial  purchase  requirement  of  $250  in 
order  to  enroll  in  the  Plan.  Employees 
and  retirees  will  be  able  to  participate 
in  the  Plan  through  payroll/pension 
deductions  with  a  $10  minimum  per 
pay  period. 

The  shares  of  Common  Stock 
purchased  under  the  Plan  with  the 
initial  cash  investments,  optional  cash 
purchase  payments  and  reinvested 
dividends,  if  any,  may  be,  in  the 
discretion  of  CSW,  authorized  but 
previously  unissued  Common  Stock  or 
shares  of  Common  Stock  purchased  on 
the  open  market  by  the  independent 
agent  of  the  Flan  ("Independent 
Agent").  CSW  proposes  to  use  the 
proceeds  from  the  sale  of  the  newly 
issued  shares  of  Common  Stock  for 
repayment  of  long-  or  short-term 
indebtedness,  by  working  capital  or  for 
other  general  corporate  purposes. 
Purchases  will  be  made  weekly  on  each 
Monday  of  each  week  (or,  if  not  a 
business  day,  the  next  succeeding 
business  day).  The  timing  and  maimer 
of  purchases  and  sales  on  the  open 
market  will  be  determined  solely  by  the 
Independent  Agent.  The  price  of  shares 
of  newly  issued  Common  Stock  will  be 
the  average  of  the  daily  high  and  low 
sale  prices  of  the  Common  Stock  on  the 
New  York  Stock  Exchange  on  the 
applicable  investment  date.  The  price  of 
shares  of  Common  Stock  purchased  on 
the  open  market  by  the  Independent 
Agent  with  respect  to  any  investment 
period  will  be  the  average  price  of  all 
such  shares  of  Common  Stock 
purchased  during  such  investment 
period  plus  brokerage  commissions  and 
other  fees.  The  investment  period  will 
commence  on  each  Monday  of  each 
week  (or,  if  not  a  business  day,  the  next 
succeeding  business  day)  and  will 
continue  imtil  all  applicable  funds  are 
invested,  but  in  no  instance  past  the  day 
prior  to  the  commencement  of  the  next 
investment  period. 

A  Participant  may  sell  or  withdraw  all 
or  a  portion  of  his/her  shares  at  any 
time.  Sales  will  be  made  weekly  by  the 
Independent  Agent  and  the  price  will  be 
the  weighted  average  cost  of  shares  sold 
during  die  applicable  investment 
period,  less  feiss  and  conunissions/ 


CSW's  Shareholder  Services 
Department  will  continue  to  share  the 
administration  of  the  Plan  with  the 
Indep>endent  Agent.  The  Independent 
Agent  will  make  open  market  purchases 
and  sales  under  the  Plan  and  CSW  will 
handle  the  other  elements  of  Plan 
administration.  Participants  will  receive 
quarterly  statements  of  activity  in  their 
accoimt. 

EUA  Cognenex  Corporation  (70-8755) 

EUA  Cogenex  Corporation 
("Cogenex"),  P.O.  Box  2333,' Boston, 
Massachusetts  02107,  a  nonutility 
subsidiary  of  Eastern  Utilities 
Associates  ("EUA"),  a  registered 
holding  company,  have  filed  an 
application-aeclaration  under  sections 
9(a),  10, 12(b),  12(0  and  13  of  the  Act 
and  rules  45,  53,  54,  90  and  91 
thereunder. 

Cogenex  proposes  to  form  a  Delaware 
limited  liability  company  ("JV  ESCO") 
with  Westar  Business  Services,  a 
nonaffiliated  Kansas  corporation  and  a 
wholly  owned  subsidiary  of  Western 
Resources,  Inc.,  a  Kansas  corporation, 
for  the  purpose  of  providing  energy 
conservation  services  in  the  states  of 
Kansas,  Missouri,  Nebraska,  Oklahoma 
and  Arkansas  and  to  other  Westar  or 
Cogenex  customers  outside  such  states 
as  opportimities  arise  ("Territory"). 
Cogenex  and  Westar  will  each  own  50% 
of  JV  ESCO  and  share  equally  in  the 
capital  contributions,  allocations  of 
profits  and  losses  and  distributions  of  JV 
ESCO.  JV  ESCO  will  be  governed  overall 
by  a  board  of  directors  comprised  of  six 
directors,  three  of  whom  will  be 
appointed  by  Cogenex  and  three  by 
Westar.  Daily  management  decisions 
will  be  made  by  a  management 
committee  comprised  of  one 
representative  from  each  of  Cogenex  and 
Westar.  Cogenex  and  Westar  will  make 
capital  contributions  in  an  amount 
initially  exj>ected  to  be  approximately 
$1,000  each,  which  will  be  used  by  JV 
ESCO  for  working  capital  purposes. 
Cogenex  states  that  capital  contributions 
to  fv  ESCO  will  be  exempt  from  the 
requirement  of  Commission 
authorization  pursuant  to  rule  45(b)(4). 
Cogenex  and  Westar  will  subcontract 
persoimel  to  JV  ESCO  at  cost  as  needed 
until  such  time,  if  any,  as  JV  ESCO 
employs  its  own  personnel. 

Cogenex  and  Westar  entered  into  a 
letter  agreement  dated  November  15, 
1995  in  which  they  agreed  to  perform 
initial  marketing,  sales,  auditing, 
bidding,  job  procurement  and 
performance  activities  in  prej)aration  of 
forming  fV  ESCO  and  to  develop  a  long- 
term  business  plan  for  JV  ESCO.  The 
term  of  the  letter  agreement  is  one  year 
("Interim  Period"),  unless  terminated 
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sooner  by  the  fotmation  of  JV  ESCO  or 
by  the  decision  of  one  or  both  of 
Cogenex  and  Westar.  Cogenex  and 
Westar  will  assign  all  contracts  and 
business  opp<»t«nities  obtained  during 
the  Interim  Peripd  writhin  the  Territory 
at  cost  by  JV  ESGO.  Cogenex  and  Westar 
will  also  be  reinsnirsed  by  JV  ESCO  for 
their  expenses  incurred  during  the 
Interim  Period  but  not  previously 
reimbursed. 

Cogenex  and  l^estar  also  propose  to 
guarantee  third  farty  loans  to  JV  ESCO 
for  up  to  an  aggi^ate  of  $15  million. 
Cogenex  states  t^t  such  guarantees 
shall  be  made  within  five  years  of  the 
formation  of  JV  fSCO.  Cogenex  also 
states  that  any  atiount  borrowed  by  JV 
ESCO  from  third  party  lenders  will  be 
through  loans  exempt  &om  the 
requirement  of  Commission 
authorization  pursuant  to  rule  52(b). 

Cogenex  requests  that  any  goods  or 
services  furnished  by  Cogenex  or  any  of 
its  associate  companies  (other  than  an 
associate  company  which  is  a  public 
utility  company]  to  JV  ESCO  be 
furnished  at  pricjes  not  to  exceed  market 
prices  pursuant  to  an  exception  from  the 
requirements  of  section  13(b)  and  rules 
90  and  91  thereunder.  JV  ESCO  will  not 
be  providing  goods  or  services  to 
Cogenex  or  its  associate  companies. 

Hope  Gas,  Inc.,  ^  aL  (70-8757) 

Hope  Gas,  Incl  ("Hope  Gas"),  Bank 
One  Center,  Claiksbing,  West  Virginia, 
26302-2868,  a  gis  public  utility 
subsidiary  compiany  of  Consolidated 
Natural  Gas  Company  ("CNG"),  a 
registered  holdiag  company,  and  CNG 
Producing  Comj^ny  ("CNGP"),  1450 
Poydras  Street,  New  Orleans,  Louisiana, 
70112-6000,  a  gas  and  oil  exploration 
and  production  subsidiary  company  of 
CNG,  have  filed  an  application  under 
sections  9(a)  and  10  of  the  Act  and  rules 
43  and  54  thereilnder. 

Hope  Gas  has  ^gned  a  binding  letter 
of  intent,  contingent  upon  Commission 
approval,  to  sell  all  of  its  production 
wells  to  CNGP.  The  sale  price  of 
approximately  sk.e  milhon  is  the  net 
book  value  of  all  the  production 
properties  as  shown  on  Hope  Gas'  books 
of  accoimt  as  m4intained  in  the  ordinary 
course  of  business  and  in  accordance 
with  generally  accepted  accounting 
standards.  , 

For  the  Conunistion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McF  ^laod. 
Secretary.  \ 
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Pnx— Uimit  Company  Act  Rai.  No.  21802; 
812-0648] 

State  Street  Bank  and  Trust  Company, 
et  al.;  Notice  of  Application 

E)ecember  14, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  (*'Act"). 

APPUCAKTS:  State  Street  Bank  and  Trust 
Company  ("State  Street")  and  Global 
Lenchng  Trust  ("Trust"),  on  behalf  of 
themselves  and  any  registered 
management  investment  company  or 
series  thereof  that  may  participate  from 
time  to  time  as  lenders  ("Lending 
Funds")  in  the  securities  lending 
program  administered  by  State  Street 
("Program"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
imder  section  6(c)  to  grant  an  exemption 
from  section  12(d)(1),  under  sections 
6(c)  and  17(b)  to  grant  an  exemption 
from  section  17(a),  and  under  rule  17d- 
1  to  permit  certain  transactions  in 
accordance  with  section  17(d)  and  rule 
17d-l. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  that  would  permit  State 
Street,  as  agent  for  the  Landing  Funds, 
to  invest  cash  collateral  derived  from 
securities  lending  transactions  in  shares 
of  one  or  more  series  of  the  Trust 
("Investment  Funds"). 
FIUNQ  DATES:  The  application  was  filed 
on  June  23, 1995,  and  amended  on 
October  24  and  December  14, 1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  (he  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  8, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  State  Street,  Two 
International  Place,  Boston, 
Massachusetts  02110;  Global  Lending 
Trust,  c/o  Raymond  P.  Boulanger, 
Exchange  Place,  25th  Floor,  Boston. 
Massachusetts  02109. 


FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (202)  942-0583,  or  C.  David 
Messman,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

State  Street,  a  wholly-owned 
subsidiary  of  State  Street  Boston 
Corporation,  is  a  Massachusetts 
chartered  trust  company  and  a  member 
of  the  Federal  Reserve  System.  State 
Street  provides  institutional  custody 
services  and  asset  management  services 
for  pension  plans,  foundations, 
governmental  plans,  individuals,  and 
registered  management  investment 
companies.  State  Street  also  administers 
the  Program,  which  involved  securities 
loan  transactions  in  excess  of  $50 
billion  on  average  diuing  the  first  three 
quarters  of  1995. 

2.  The  Trust  is  a  Massachusetts    . 
business  trust  organized  pwsuant  to  a 
master  trust  agreement  dated  Jtme  15. 
1995.  The  Trust  proposes  initially  to 
establish  three  separate  Investment 
Funds:  The  U.S.  Government  Securities 
Money  Market  Fund  ("Government 
Securities  Fund"),  the  General  Money 
Market  Fund  ("Money  Markbt  Fund"), 
and  the  Short-Term  Fund.'  Shares  of 
each  Investment  Fund  will  be  sold  on  a 
private  placement  basis  in  accordance 
with  Regulation  D  under  the  Securities 
Act  of  1933  only  to  Lending  Fimds  and 
other  institutional  investors 
participating  in  the  Program.  Shares  of 
the  Investment  Funds  will  be  sold 
directly  by  the  Trust  without  a 
distributor  and  will  not  be  subject  to  a 
sales  load  or  a  redemption  fee.  Assets  of 
the  Trust  will  not  be  subject  to  a  rule 
12b-l  fee.  The  Trust  will  register  as  an 
investment  company  under  the  Act 


'  The  Govenunent  Securities  Fund  will  invest 
exclusively  in  securities  issued  or  backed  by  the 
U.S.  Government  or  its  agencies  or  instrumentalitiea 
and  in  repurchase  agreements  collateralized  with 
such  securities  ("U.S.  Government  Securities").  The 
Money  Market  Fund  will  invest  in  a  variety  of  U.S. 
dollar-denominated  instruments,  including  U.S. 
Government  Securities,  corporate  debt  obligations, 
commercial  paper,  time  deposits,  certificate*  of 
deposit  and  t>ankers  acceptances,  obligations  of 
foreign  governments  and  supranational 
organizations  and  shares  of  money  market  mutual 
funds.  All  investments  of  the  Government 
Securitie*  Fund  and  the  Money  Market  Fund  will 
qualify  as  "eligible  securities"  within  the  meaning 
of  rule  28-7  under  the  Act  The  Short-Term  Fund 
will  Invest  in  a  variety  of  securities,  the  maximum 
effective  duration  of  which  will  not  exceed  five 


prior  to  the  commencement  of 
operations. 

3.  State  Street  will  serve  as  the 
investment  adviser,  custodian,  transfer 
agent,  and  administrator  of  the  Trust 
vnth  respect  to  each  Investment  Fund, 
and  will  be  entitled  to  receive  a  toe  for 
its  services. 

4.  State  Street  proposes  to  enter  into 
a  seairities  lendhig  agreement 
("Lending  Agreement")  with  each 
Lending  Fund.^  The  Lending  Agreement 
will  authorize  State  Street  to  enter  into 

a  master  borrowing  agreement 
("Borrowing  Agreement'')  with  each 
person  designated  by  the  Lending  Fund 
as  eligible  to  borrow  securities 
("Borrower").  State  Street  will  maintain 
a  list  of  Borrowers  that  it  believes  to  be 
creditworthy  and  that  are  eligible  to 
participate  in  the  Program.  Each 
Lending  Fund  will  be  responsible  for 
independently  evaluating  and 
monitoring  the  creditworthiness  of  each 
Borrower  it  selects  from  the  pre- 
approved  list  and  will  have  the  right  to 
add  Borrowers  to  the  list,  subject  to 
State  Street's  approval. 

5.  State  Street  will  invest  cash 
collateral  received  in  the  Program  on 
behalf  of  a  Lending  Fimd  in  shares  of 
one  or  more  Investment  Funds  to  the 
extent  permitted  by  the  terms  of  the 
Lending  Agreement.  The  Lending 
Agreement  will  authorize  and  instruct 
State  Street  to  invest  the  cash  collateral 
in  accordance  with  specific  guidelines 
provided  by  the  Lending  Fund.  Such 
guidelines  will  identify  the  particular 
Investment  Fimds  and  other  investment 
vehicles,  instruments,  and  accoimts,  if 
any,  in  which  cash  collateral  may  be 
invested,  and  the  maximum  and 
minimum  amounts  of  cash  or 
percentages  of  collateral  that  may  be 
invested  in  each  Investment  Fimd  and 
other  authorized  investments.  ^  Each 
Lending  Fund  will  reserve  at  all  times 
the  right  to  rescind  authorization  to 
invest  in  an  Investment  Fund.  State 
Street  will  not  purchase  shares  of  any 
Investment  Fund  unless  the  Lending 
Fimd  has  represented  to  State  Street  that 
(a)  Its  policies  generally  permit  the 
Lending  Fund  to  engage  in  securities 
lending  transactions;  (b)  such 
transactions  will  be  conducted  in 


'The  Lending  Funds  will  include,  but  will  not  be 
limited  to,  investment  companies  for  which  State 
Street  or  an  a^iliated  person  thereof  also  serves  as 
custodian,  transfer  agent,  and/or  administrator. 

^  Applicants  anticipate  that  one  or  more  of  the 
Lending  Funds  participating  in  the  Program  may  be 
investment  companies  that  hold  themselves  out  as 
money  market  funds  and  comply  with  the 
requirements  pf  rule  28-7  ("Money  Market  Lending 
Funds").  Cash  collateral  in  which  the  lender  is  a 
Money  Market  Lending  Fund  will  not  be  used  to 
acquire  shares  of  any  Investment  Fund  that  does  not 
comply  with  the  requirements  of  rule  2a-7. 


accordance  with  the  seciuities  lending 
guidelines  established  in  a  series  of  no- 
action  letters  issued  by  the  SEC's 
Division  of  Investment  Management;  (c) 
its  policies  permit  the  Lending  Fund  to 
purchase  shares  of  the  Investment 
Funds  with  cash  collateral;  and  (d)  its 
securities  lending  activities  will  be 
conducted  in  accordance  with  all 
applicable  representation  and 
conditions  of  the  application. 

6.  The  Lending  Agreement  and  the 
Borrowing  Agreement  will  establish, 
with  respect  to  each  transaction,  the 
initial  and  ongoing  collateralization 
requirements,  the  types  of  collateral  that 
may  be  accepted,  and  the  manner  in 
which  the  portion  of  the  income  earned 
on  the  investment  of  cash  collateral 
during  the  term  of  the  loan  to  be  repaid 
to  the  Borrower  ("Borrower's  Rebate") 
will  be  established.  The  Lending 
Agreement  will  fix  the  percentage  of  the 
difl'erence  between  the  Borrower's 
Rebate  and  the  actual  return  on  the 
investment  of  cash  collateral  ("Net 
Income")  to  he  retained  by  the  Lending 
Fund  and  the  percentage  to  be  paid  by 
the  Lending  Fund  to  State  Street.  The 
Lending  Agreement  also  will  authorize 
State  Street  to  negotiate  the  Borrower's 
Rebate  for  each  transaction. 

7.  During  the  term  of  each  loan,  the 
Lending  Fund  will  retain  the  economic 
rights  of  an  owner  of  the  securities  that 
are  the  subject  of  a  loan,  and  will  have 
the  power  to  terminate  a  loan  at  any 
time  and  recall  loaned  portfolio 
securities  in  time  to  exercise  voting 
rights.  The  Borrowing  Agreement  will 
provide  that,  within  three  trading  days 
(or  such  other  time  period  as  is  the 
customary  settlement  period  for  the 
loaned  securities)  of  the  Lending  Fund 
giving  notice  of  the  termination  of  any 
loan,  the  Borrower  is  required  to 
transfer  the  loaned  securities  (or 
certificates  for  identical  securities)  to 
State  Street  or  the  Lending  Fimd's 
custodian,  and  pay  to  State  Street  or  the 
Lending  Fimd's  custodian  the  amount  of 
all  dividends  and  distributions  that 
would  have  been  payable^  to  the  Lending 
Fund  on  or  with  respect  to  such 
securities  if  they  had  not  been  loaned, 
to  the  extent  not  previously  paid. 

8.  Applicants  represent  that 
participation  in  the  Program  will 
provide  the  Lending  Funds  with 
economies  of  scale  that  will  maximize 
investment  opportunities,  minimize 
investment  risk,  facilitate  management 
of  liquidity,  and  minimize 
administrative  costs,  thereby  increasing 
their  net  income.  In  addition',  applicants 
state  that  participation  in  the  Program 
will  permit  the  Lending  Funds  to 
minimize  credit  risk  and  interest-rate 
risk  through  diversification,  while 


receiving  the  procedural  and 
substantive  protections  of  the  Act. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  prohibits  an 
investment  company  from  acquiring 
shares  of  another  investment  company 
if,  immediately  after  such  acquisition, 
the  acquiring  company  would  own  mors 
than  three  percent  of  the  total 
outstanding  voting  stock  of  the  acquired 
company,  securities  of  the  acquired 
company  with  an  aggregate  value  in 
excess  of  five  percent  of  the  value  of  the 
total  assets  of  the  acquiring  company,  or 
securities  of  any  investment  companies 
(including  the  acquired  company)  with 
an  aggregate  value  in  excess  of  ten 
percent  of  the  value  of  the  total  assets 
of  the  acquiring  company.  Section 
12(d)(1)(B)  prohibits  an  investment 
company  from  selling  its  shares  to 
another  investment  company  if  after 
such  sale  more  than  three  percent  of  the 
outstanding  voting  stock  of  the  acquired 
company  would  be  owned  by  the 
acquiring  company,  or  more  than  ten 
percent  of  the  voting  stock  of  the 
acquired  company  would  be  owned  by 
investment  companies. 

2.  Section  6(cj  permits  the  SEC  to 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act,  or  any  rule  or 
regulation  thereunder,  if  the  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  submit 
that  the  investment  of  cash  collateral  in 
shares  of  the  Investment  Funds  will 
permit  the  Lending  Funds  to  maximize 
returns  with  less  investment  risk  than 
would  be  present  with  other  means  of 
investment.  Applicants  also  believe  that 
the  administrative  burdens  associated 
with  compliance  with  section  12(d)(1), 
such  as  daily  monitoring  of  total  assets 
and  other  investments  of  the  Lending 
Funds,  could  impair  State  Street's 
ability  to  provide  securities  lending 
services  to  Lending  Funds  in  an 
economical  and  administratively 
efficient  manner,  and  therefore  could 
create  competitive  disadvantages  for  the 
Lending  Funds  relative  to  other 
institutional  investors  that  seek  to 
engage  in  securities  lending  activities. 
In  addition,  applicants  submit  that  the 
investment  of  cash  collateral  in  shares 
of  the  Investment  Fimds  do  not  give  rise 
to  the  policy  concerns  of  section 
12(d)(1),  which  include  unnecessary 
duplication  of  costs  (such  as  sales  loads, 
advisory  fees,  and  administrative  costs) 
and  undue  influence  by  the  fund 
holding  company  over  its  underlying 
funds  arising  from  the  threat  of  large 
scale  redemptions  of  the  securities  of 
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the  underlying  infestment  companies. 
Accordingly,  applicants  believe  that  the 
requested  exemption  from  section 
12(d)(1)  is  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  intended  by 
the  Act. 

3.  Section  17(a)  prohibits  any 
affiliated  person  df  a  registered 
investment  company,  or  any  affiliated 
person  of  «uch  a  person,  acting  as 
principal,  to  sell  any  security  to,  or 
purchase  any  secitrity  from,  such 
investment  company.  From  time  to 
time,  it  is  possible  that  a  Lending  Fund 
may  directly  or  indirectly  own,  control, 
or  hold  with  power  to  vote  five  percent 
or  more  of  the  shares  of  an  Investment 
Fund,  which  will  result  in  the  Lending 
Fund  being  an  affiliated  person  of  the 
Investment  Fund,  iln  these 
circumstances,  th#  purchase  or 
redemption  of  shves  of  an  Investment 
Fund  for  the  same  Lending  Fund  or  an 
affiliated  person  qf  such  Lending  Fund 
could  violate  section  17(a). 

4.  Section  17(b)  authorizes  the  SEC  to 
issue  an  order  of  exemption  from 
section  17(a)  if  thf  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fak'  and  do  not  involve 
overreaching  on  tl^e  part  of  any  person 
concerned,  die  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  and  the  proposed 
transaction  is  confistent  with  the 
general  policy  of  ijie  Act.  Applicants 
believe  that  the  proposed  transaction 
will  be  reasonable  and  fair  and 
consistent  with  the  general  purposes  of 
the  Act  as  well  as  Mrith  the  policies  of 
each  I/mding  Fund-  The  Lending  Funds 
will  not  be  able  ta  purchase  or  redeem 
shares  of  the  Investment  Fimds  at  a 
price  lower  or  higlier  than  the  per  share 
net  asset  value  of  the  Investment  Funds, 
and  there  will  be  ao  sales  loads  or 
redemption  fees  charged  with  respect  to 
such  shares.  In  addition.  State  Street 
will  be  able  to  invest  cash  collateral 
only  in  accordance  with  specific 
guidelines  provided  by  the  Lending 
Funds,  which  will  identify  both  the 
particular  Investment  Fund  and  other 
investment  vehiclbs.  instruments,  and 
accounts  (if  any)  in  which  cash 
collateral  may  be  invested,  and  the 
maximum  and  minimum  amounts  of 
cash  or  percentagas  of  collateral  that 
may  be  invested  in  each  Investment 
Fimd  and  other  authorized  investments. 

5.  Section  17(b)  could  be  interpreted 
to  exempt  only  a  lingle  transaction.^ 
Under  section  6(c),  however,  the 


*  See  Keyttone  Custodian  Fundt.  Inc.,  21  SXC 
295  (1945). 


Commission  may  exempt  a  series  of 
transactions  that  otherwise  would  be 
prohibited  by  section  17(a).  Applicants 
believe  that  the  requested  relief  is 
appropriate  under  section  6(c)  for  the 
same  reasons  that  it  is  appropriate 
under  section  17(b). 

6.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  any  affiliated 
person  of  a  registered  investment 
company,  acting  as  principal,  from 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates.  The  ownership 
by  a  Lending  Fimd  of  five  percent  or 
more  of  the  shares  of  an  Investment 
Fund  would  cause  the  Lending  Fund  to 
be  an  affiliated  person  of  the  Trust.  State 
Street,  as  investment  adviser  for  each  of 
the  Investment  Fimds,  will  be  an 
affiliated  person  of  the  Trust.  As  such. 
State  Street  may,  from  time  to  time,  be 
an  affiliated  person  of  an  affiliated 
person  of  one  or  more  Lending  Funds  by 
virtue  of  such  Funds'  interests  in  the 
Trust.  Consequently,  the  proposed 
purchase  of  shares  of  the  Investment 
Funds  with  cash  collateral,  the 
proposed  purchase  of  shares  of  the 
Investment  Funds  with  cash  collateral, 
the  redemption  of  such  shares,  and  the 
sharing  of  Net  Income  bet%veen  State 
Street  and  the  Lending  Ftmds  may 
constitute  a  joint  transaction  for  which 
an  exemptive  order  is  required. 

7.  Rule  17d-l  permits  the  SEC  to 
approve  a  proposed  joint  transaction 
covered  by  the  terms  of  section  17(d).  In 
determining  whether  to  approve  such  a 
transaction,  the  SEC  must  consider 
whether  the  proposed  transaction  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act,  and  the  extent 
to  which  the  participant  of  the 
investment  company  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  other  participants. 
Applicants  believe  that  the  proposed 
transactions  satisfy  these  standards. 
Each  Lending  Fund  will  invest  in  shares 
of  the  Investment  Funds  on  the  same 
basis  as  every  other  shareholder  of  the 
Trust,  and  all  shares  will  be  priced  in 
the  same  manner  and  redeemable  under 
the  same  terms.  The  arrangements 
regarding  the  sharing  of  Net  Income 
between  State  Street  and  each  Lending 
Fimd  are  the  product  of  arm's  length 
negotiations  between  the  Lending  Fund 
and  State  Street  as  service  provider. 
Finally,  the  proposed  investment  of 
cash  collateral  in  the  Investment  Ftmds 
is  consistent  with  the  provisions  and 
piuposes  of  the  Act  because 
participation  in  the  proposed 
arrangement  will  allow  the  Lending 
Fujids  to  increase  their  investment 
opportunities  and  returns  while 


lowering  their  transaction  costs  in 
connection  with  securities  lending 
transactions. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  No  Lending  Fund  will  purchase 
shares  of  any  Investment  Fund  unless 
participation  in  the  Program  has  been 
approved  by  a  majority  of  the  directors 
or  trustees  of  the  LencUng  Fimd  that  are 
not  "interested  persons"  of  the  Lending 
Fimd  within  the  meaning  of  section 
2(a)(19)  of  the  Act.  Such  directors  or 
trustees  will  also  evaluate  the  Program 
no  less  frequenUy  than  annually,  and 
determine  that  any  investment  of  cash 
collateral  in  the  Investment  Funds  is  in 
the  best  interests  of  the  shareholders  of 
the  Lending  Fund. 

2.  State  Street  will  lend  portfolio 
securities  of  each  of  the  Lending  Funds 
only  in  accordance  with  the  guidelines 
specified  by  such  Lending  Fund. 

3.  Cash  collateral  from  loans  by 
Lending  Funds  will  be  invested  in 
shares  of  each  Investment  Fund  subject 
to  such  limitations  and  guidelines  as  are 
specified  by  the  Lending  Funds. 

4.  Cash  collateral  bom  loans  by 
Money  Market  Lending  Funds  will  not 
be  used  to  acquire  shares  of  any 
Investment  Fund  that  does  not  comply 
vtrith  the  requirements  of  rule  2a-7 
under  the  Act. 

5.  Shares  of  the  Investment  Funds 
will  not  be  subject  to  a  sales  load  or 
redemption  fee,  and  assets  of  the 
Investment  Funds  will  not  be  subject  to 
a  rule  12b-l  fee. 

6.  State  Street  will  not  acquire  shares 
of  any  Investment  Fund  on  behalf  of  any 
Lending  Fund  if,  at  the  time  of  such 
acquisition,  (a)  State  Street  is  an 
affiliated  person  of  the  Lending  Fund  or 
an  affiliated  person  of  an  affiliated 
person  of  the  Lending  Fund,  or  (b)  the 
Lending  Fund  is  an  affiliated  person  of 
the  Investment  Fund  or  an  affiliated 
person  of  an  affiliated  person  of  the 
Investment  Fund,  ii*  either  case  by 
means  other  than  by  directly  or 
indirectly  owning,  controlling,  or 
holding  with  the  power  to  vote  five 
percent  or  more  of  the  shares  of  an 
Investment  Fund  by  the  Lending  Fund 
or  an  affiliated  person  of  the  Lending 
Fund. 

7.  In  connection  with  all  matters 
requiring  a  vote  of  shareholders  of  an 
Investment  Fund,  State  Street  will  pass 
through  voting  rights  to  those  Lending 
Funds  that  have  a  beneficial  interest  in 
such  Investment  Fund. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  del^ated  authority. 
Maigaral  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc  95-30906  Filed  12-19-95;  8:45  aqil 
HLUNQ  oooc  toie-ei-« 


SMALL  BUSINESS  ADMINISTRATION 
pjoMiee  No.  01/01-0341] 

Mezzanine  Capital  Corporation;  Notice 
of  Surrender  of  Ucenaa 

Notice  is  hereby  given  that  Mezzanine 
Capital  Corporation,  75  State  Street, 
Suite  2500,  Boston,  Massachusetts 
02109,  has  surrendered  its  license  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
(the  Act).  Mezzanine  Capital 
Corporation  was  licensed  by  the  Small 
Business  Administration  on  May  28, 
1987. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  Oecember  1, 1995  and 
accordingly,  all  rights,  privileges  and 
franchises  derived  therefrt)m  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  December  14, 1995. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc  95-30878  Filed  12-19-95;  8:45  am] 
BtuHM  coot  aoas-oi-» 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard  % 

[CQD-os-oasi 

Navigation  Safaty  Advisory  Council, 
Request  for  Applications 

agency:  Coast  Guard,  DOT. 
action:  Notice. 

SUMMARY:  The  U.S.  Coast  Guard  is 
seeking  applicants  for  appointment  to 
membership  on  the  Navigation  Safety 
Advisory  Council  (NAVSAC). 
DATES:  Completed  applications  and 
resumes  must  be  received  by  February 
29, 1996.  Application  forms  may  be 
obtained  by  contacting  the  Executive 
Director  at  the  address  below. 

ADDRESSES:  To  request  an  application, 
either  call  (202)  267-0415  and  give  your 
name  and  mailing  address  or  write  to 
Commandant  (G-NVT-3),  U.S.  Coast 
Guard,  2100  Second  St.,  SW.,  Room 


1409,  Washington,  DC  20593-001. 
Completed  applications  and  resumes 
should  be  mailed  or  delivered  to  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  G.  Hegy,  Executive  Director, 
Navigation  Safety  Advisory  Council 
(NAVSAC),  Commandant  (G-NVT-3). 
U.S.  Coast  Guard,  2100  Second  St.,  SW.. 
Room  1409,  Washington,  DC  20593- 
001,  (202)  267-0415. 

SUPPLEMENTARY  INFORMATION:  NAVSAC 
is  a  twenty-one  member  Federal 
advisory  council  that  advises  the  Coast 
Guard  on  matters  relating  to  the 
prevention  of  vessel  collisions, 
rammings,  and  groundings,  including, 
but  not  limited  to:  Inland  Rules  of  the 
Road,  International  Rules  of  the  Road, 
navigation  regulations  and  equipment, 
routing  measures,  marine  information, 
diving  safety,  and  aids  to  navigation 
systems. 

The  applications  will  be  considered 
for  seven  (07)  expiring  terms.  The 
Council  consists  of  21  members  who 
have  expertise,  knowledge  and 
experience  in  the  Navigation  Rules  of 
the  Road  (International  and  Inland),  aids 
to  navigation,  navigational  safety 
equipment,  vessel  traffic  service,  and 
traffic  separation  schemes  and  vessel 
routing. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women.  To  assure  balanced 
representation  of  subject  matter 
expertise,  members  are  chosen,  insofar 
as  practical,  from  the  following  groups: 
(1)  Recognized  experts  and  leaders  in 
organizations  having  an  active  interest 
in  the  Rules  of  the  Road  and  vessel  and 
port  safety;  (2)  representatives  of  owners 
and  operators  of  vessels,  professional 
mariners,  recreational  boaters,  and  the 
recreational  boating  industry;  (3) 
individuals  with  an  interest  in  maritime 
law;  and  (4)  Federal  and  state  officials 
with  responsibility  for  vessel  and  port 
safety. 

The  three-year  membership  term 
begins  July  1, 1996,  and,  assuming  that 
Congress  passes  pending  legislation  to 
renew  the  Council,  will  expire  June  30, 
1999.  Those  persons  who  have 
submitted  previous  applications  must 
reapply  as  no  applications  received 
prior  to  this  solicitation  will  be 
considered. 

The  Council  meets  twice  each  year  at 
various  sites  in  the  continental  United 
States.  Members  serve  without 
compensation  from  the  Federal 
Government,  although  travel 


reimbursement  and  per  diem  may  be 
provided. 

Dated:  December  15, 1996. 
Rndy  K.  PeacheL 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation,  Safety  and  Waterway  Services. 

(FR  Doc.  95-30966  Filed  12-19-95: 8:45  am) 

BIUMQ  COOC  4t1fr-14-M 

Federal  Aviation  Administration 
[Summwy  Notice  No.  PE-05-44] 

Petitions  for  Exemptions;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  ai\d  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  9,  1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW  , 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
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Avenue.  SW.,  WaBhington.  DC  2C591: 
telephone  (202)  2B7-7470. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c).  (el.  and  (g)  of  §  11. 27  of 
part  11  of  die  Federal  Aviation 
Ragulations  (14  QFR  part  11). 
Donald  P.  Bjras, 
Asststant  Chief  Counsel  for  Regulations. 

Patitions  br  Exeiiptioiis 

Docket  No.:  28l67. 

Petiti(Mier  Mr.  Stephen  R.  Raklovits. 

Sections  of  UieiFAR  Afiected:  14  CFR 
103.11.  I 

Description  of  ilelief  Sought:  To 
permit  Mr.  Rakloints  to  operate  a 
powered  parachiite-type  ultralight  at 
night,  for  the  purpose  of  conducting 
demonstrations  aad  training,  and  for 
special  uses  incliMling  search,  rescue, 
and  surveillance^  for  local.  State,  and 
Fedcnal  law  enfbfcement  agencies. 

Docket  No.:  28881. 

Petitioner:  Air  Transport  Association 
of  America.  

Sections  of  thai  FAR  Affected:  14  CFR 
121.613.  I 

Description  of  Ilelief  Sought:  To 
permit  ATA's  member  airlines  and  other 
similarly  situated  part  121  ofMrators  to 
dispatch  or  releafe  aircraft  for 
operations  to  any  destination  airport 
under  instrument  flight  rule  or  over-the- 
top  when  weather  reports  or  forecasts, 
or  any  combination  thereof,  indicate 
that  the  weather  conditions  at  the 
estimated  time  of  arrival  at  the 
destination  airpcfrt  may  be  below 
meteorological  visibility  minimums. 
subject  to  certain  conditions  and 
limitations. 

Docket  No.:  29385. 

Petitioner:  Mr.  John  B.  Milan.       

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c).         I 

Description  ofJRelief  Sought:  To 
permit  K4r.  Mila$  to  act  as  a  pilot  in 
operations  conducted  under  part  121 
after  reeching  his  60th  birthday. 

Docket  No.:  26386. 

Petitioner.  He#rt  of  Georgia  Technical 
Institute.  

Sections  of  thi  FAR  Affected:  14  CFR 
141.35(d)  (2)  and  (3). 

Description  o^  Relief  Sought:  To  allow 
the  Heart  of  Georgia  Technical  Institute 
to  designate  Mr.  William  James 
Breazeale  to  serve  as  chief  flight 
instructor  without  meeting  certain 
experience  requirements  for  such  a 
designation. 

Docket  No.:  2|395. 

Petitioner  Aii  Transport  Association 
of  America.  

Sections  of  th^  FAR  Affected:  14  CFR 
121.434(c)(l)(ii)| 

Description  of  Relief  Sought:  To 
permit  an  approbriately  trained 


qualified  and  authorized  check  airman, 
in  lieu  of  an  FAA  inspector,  to  observe 
a  qualifying  pilot  in  command  who  is 
completing  the  initial  or  upgrade 
traiiting  specified  in  §  121.424. 

DiqHKit>«>.ofPetiti«»         ^^ 

Docket  No.:  24256. 

Petitioner  Dalfort  Training.  LP. 

Sections  of  the  FAR  Afiiscted:  14  CFR 
61.55(b)(2):  61.56(c)(1):  61.57  (c)  and 
(d):  61.58  (c)(1)  and  (d);  61.63  (c)(2)  and 
(d)(2)  and  (3):  61.65  (c).  (e)(2)  and  (3). 
and  (g):  61.67(d)(2):  61.157  (d)(1)  and  (2) 
and  (e)  (1)  and  (2);  61.191(c):  and 
appendix  A  of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4955,  as  amended,  which  permits 
Dalfort  Training,  L.P.,  to  use  FAA- 
approved  simulators  to  meet  certain 
fUght  experience  requirements  of  part 
61.  Gmnt.  November  22, 1995, 
Exemption  No.  4955E. 

Docket  No.:  26903. 

Petitioner:  The  Embassy  of  the 
Federal  Republic  of  Yugoslavia. 

Sections  of  the  FAR  Affected:  14  CFR 
SFAR  66-2. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  operation  of 
an  aircraft  carrying  delegates  from  both 
the  Federal  RepubUc  of  Yugoslavia  and 
the  Bosnian  Seib-Controlled  Areas  of 
the  Republic  of  Bosnia  and  Herzegovnia 
to  operate  to,  within,  and  from  the 
United  States  to  and  from  a  point  within 
Bosnia  and  Montenegra  Grant,  October 
27,  1995,  Exemption  No.  6196. 

Docket  No.:  27457. 

Petitioner  Deniel  Webster  College. 

Sections  of  the  FAR  Affected:  14  CFR 
141.35(d)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5829,  which  permits  Ms.  Robin  L.  Bray 
to  serve  as  chief  flight  instructor  at 
Daniel  Webster  College  administering 
courses  of  training  other  than  those  that 
lead  to  the  issuance  of  a  private  pilot 
certificate  or  rating,  or  an  instrument 
rating  or  a  rating  with  instrument 
privileges,  without  the  required 
minimum  of  2,000  hours  as  pilot  in 
command.  Grant,  November  7, 1995, 
Exemption  No.  5829A. 

Docket  No.:  27960. 

Petitioner  Rogers  Helicopters,  Inc. 

Sections  of  Uie  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  appropriately 
trained  pilots  employed  by  Rogers 
Helicopters,  Inc.,  (RHI)  to  remove  and/ 
or  replace  the  passenger  seats  and 
approved  stretchers  on  aircraft  used  in 
operations  conducted  by  RHI  under  part 
135.  Gmnt.  October  24, 1995, 
Exemption  No.  6194. 


Docket  No.:  28110. 

Petitioner  McKeeman  Productions, 
Inc.,  d.b.a.  SkySports  International. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Dispositicm:  To  allow  nonstudent 
parachutists  who  are  foreign  nationals 
(foreign  parachutists)  to  participate  in 
SkySpofts-sponsored  jumping  events 
without  complying  with  the  parachute 
equipment  and  p^ung  requirements  of 
the  FAR.  Grant,  November  22, 1995. 
Exemption  No.  6228. 

Dodcet  No.:  28232. 

Petitioner:  Summit  Jet  Corp. 

Sections  of  the  FAR  Affacted:  14  CFR 
91.511(a)  and  135.16S(b)  (6)  and  (7). 

De8(7iption  of  Relief  Sought/ 
Disposition:  To  permit  Summit  Jet  Corp 
to  operate  its  Lear  55  turbojet  airplane 
(R^stration  No.  N123LC.  Serial  No. 
045)  in  extended  overwater  operations 
equipped  with  only  one  high-frequency 
(HF)  communication  system.  Grant, 
November  3, 1995,  Exemption  No.  6226. 

Docket  No.:  28237. 
Petitioner  PreMair,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2):  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d):  61.63  (c)(2)  and 
(d)  (2)  and  (3):  61.65(c)(e)  (2)  and  (3), 
and  (g):  61.67(d)(2):  61.157  W)(l)  and  (2) 
and  (e)(1)  and  (2):  61.191(c):  and 
appendix  A  of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PremAir  to  use 
FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61.  Grant,  November  7, 1995, 
Exemption  No.  6190. 

(FR  Doc  95-30924  Piled  12-19-95;  8:45  am] 
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Notice  of  Intsnt  To  Rute  on  Application 
To  Um  th«  Revenu*  Froma  Passenger 
Facility  Charge  (PFC)  at  Manchester 
Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
Passenger  Facility  Charge  at  Manchester 
Airport  under  the.  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 


DATES:  Comments  must  be  received  on. 
or  befcae  January  19. 1996. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration,  Airport 
Dfvision,  12  New  England  Executive  Park, 
Burlington,  Massachuaetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Alfred 
Testa,  Jr.,  Airport  Director  for 
Manchester  Airport  at  the  following 
address:  Manchester  Airport,  One 
Airport  Road,  Suite  300.  Manchester, 
New  Hampshire.  03103. 

Air  carriera  and  foreign  air  carriera 
may  submit  copies  of  written  ccnnments 
previously  provided  to  the  Qty  of 
Manchester  under  §  158.23  of  Part  158 
of  the  Federal  Aviation  Regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Prisdlla  A.  Scott.  Airports  Program 
Specialist.  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park.  Btirlington. 
Massachusetts. 

SUPPIfMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Manchester  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

Oa  December  5, 1995,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Qty  of  Manchester  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158  of  the  Federal 
Aviation  Regulations.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
5, 1996. 

The  following  is  a  brief  overview  of 
the  use  application. 
PFC  Project  •:  96-02-U-OO-MHT 
Level  of  the  proposed  PFC:  $3.00 
Charge  effective  date:  January  1, 1993 
Estimated  charge  expiration  date:  March 

1, 1997 
Estimated  total  net  PFC  revenue: 

$1,100,000 

Brief  description  of  project:  Part  150 
Noise  Mitigation/Residential 
Soundproofing/Land  Acquisition. 

Class  or  classes  of  air  carriera  which 
the  public  agency  has  requested  not  be 


required  to  collect  PFCs:  On  demand 
Air  Taxi/Commerdal  Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  doounents  gnmane  to  the 
application  in  person  at  the  Manchester 
Airport.  One  Airport  Road,  Suite  300, 
Manchester,  New  Hampshire  03103: 

Issued  in  Burlington,  Massachusetts  on 
December  12, 1995. 

Vincml  A.  Scaraao. 

Manager,  Airports  Division,  New  England 
Region. 

(FR  Doc.  9S-30918  Filed  12-19-95;  8:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement 

Brunswick  and  New  Hanover  Counties, 

NC 

AGENCY:  Federal  Highway 

Administiation  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Bnmswick  and  New  Hanover 
Coimties,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
C.  Shelton,  Operations  Engineer,  310 
New  Bern  Avenue,  Suite  410,  Raleigh, 
North  Carolina  27601.  Telephone  (919) 
856-4350. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT)  wrill  prepare  an  environmental 
impact  statement  (EIS)  on  a  proposal  to 
relocate  US  17  in  Bnmswick  and  New 
Hanover  Coimties.  North  Carolina.  The 
proposed  improvement  would  involve 
the  relocation  of  the  existing  US  17  from 
US  421  to  existing  US  17  south  of 
Wilmington.  The  proposed  action  is 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand. 

Alternatives  under  consideration 
include:  (1)  The  "no-build,"  (2)  two 
build  alternatives  for  constructing  a 
four-lane  full  control  of  access  freeway 
on  new  location,  and  (3)  improvements 
to  existing  US  421  and  US  17/74/76. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal.  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  complete  public 
involvement  program  has  been 


developed  for  this  project  to  include: 
the  distribution  of  newsletters  to 
interested  parties,  along  with  public 
meetings  and  a  public  hearing  to  be  held 
in  this  project  study  area.  A  toll-free 
project  telephone  "hotline"  is  also  being 
made  available.  Infbnnation  on  the  time 
and  place  of  the  public  hearing  will  be 
provided  in  the  local  news  media.  The 
draft  EIS  will  be  available  for  pubUc  and 
agency  review  and  comment  prior  to  the 
pubUc  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regiarding  intergovernmental  consultation  on 
Federal  progranu  and  activities  apply  to  this 
program. 

Issued  on:  December  8, 1995. 
Roy  C  Shelton, 

Operations  Engineer,  Raleigh,  NC. 

[FR  Doc.  95-30843  Filed  12-19-95;  8:45  am] 
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Research  and  Special  Programs 
Administration 

[DockM  No.  P8-142;  Notice  2] 

Considerations  for  a  Program 
Framewortc  for  Risk  lianagement 
Demonstrationa 

AGENCY:  Office  of  PipeUne  Safety,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  PipeUne  Safety  (OPS)  is 
considering  how  to  implement  a 
program  administrative  framework  to 
receive,  analyze,  accept,  monitor  and 
revise  risk  management  plans  that 
interstate  natural  gas  transmission  and 
hazardous  liquid  pipeline  companies 
would  submit  as  rid(  management 
demonstration  projects.  RSPA  is  not  yet 
prepared  to  consider  a  conceptual 
administrative  framework  for  intrastate 
companies. 

A  demonstration  project  framework  is 
needed  to  validate  benefits  in  applying 
risk  management  in  the  pipeline 
industry  and  to  determine  how  it  would 
work  most  effectively.  A  framework  is 
also  needed  to  evaluate  the  use  of 
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OHnpany-specific  lisk  maiiageinent 
plans  as  an  alternative  to  the  existing 
regulatory  requirei^ents  and  to  plan  for 
a  transition  should  the  demonstration 
justify  it.  For  demobstration  projects  to 
help  further  the  transition,  the 
framework  must  identify  how  pipeline 
companies  would  ^bmit,  implement 
and  improve  risk  management 
demonstration  plans  and  how  OPS,  in 
consultation  with  3tate  pipeline  safety 
agencies,  would  evtluate  and  monitor 
them. 

The  demonstration  projects  are 
intended  to  test  wUether  company- 
specific  plans  can  provide  equal  or 
greater  safety  than  the  current  regulatory 
requiremoits  provide.  The  results  will 
be  evaluated,  and  i|  determined  to  be 
successful,  OPS  would  consider 
expanding  the  appKcation.  Participation 
in  risk  management  initiatives  will  be 
voluntary  and  subject  to  OPS  discretion. 

The  propoaed  frafnework  ouUined 
below  was  distributed  and  discussed  at 
a  public  meeting  oit  this  subject  held  on 
November  7. 1995,  in  McLean  Virginia. 
Provisions  for  written  comments  to  the 
framework  were  aimoimced  in  a  Federal 
Register  notice  published  September  21, 
1995.  Through  this  notice,  OPS  is  again 
requesting  comments  on  the  proposed 
framework. 

DATES:  Responses  tp  this  request  for 
comments  should  be  siibmitted  on  or 
before  February  20,(  1996. 

AOOflESSES:  Send  comments  in 
duplicate  to  the  Dockets  Unit,  Room 
8421,  Research  and  Special  Programs 
Administration,  U.S.  Etepartment  of 
Transportation,  4O0  Seventh  Street,  SW, 
Washington,  DC  20690.  Identify  the 
docket  and  notice  itiunber  stated  in  the 
heading  of  this  notice.  All  comments 
and  docketed  mate^al  will  be  available 
for  inspection  and  Spying  in  room 
8421  between  8:30  Bjn.  and  5  p.m.  each 
business  day. 

FOR  FUfmCR  mFORVATION  CONTACT: 
Patrick  J.  Ramirez,  (202)  366-9864* 
regarding  the  subject  matter  of  this 
notice.  Contact  the  Dockets  Unit,  (202) 
366-5046,  for  docket  material. 

SUPPLEMENTARY  INft)RMAT10N: 

LBackgrmud 

The  Office  of  Pipeline  Safety  (OPS) 
furthers  pipeline  safety  through  a 
compliance-based  tystem  of  primarily 
performance-based;  regulations 
unbodied  in  49  CFR  Parts  192-195  and 
Part  199.  The  progQun  is  omducted  in 
partnership  with  the  states,  where 
certified  states  tak^  responsibility  for 
intrastate  pipeline  lystems  and  OPS 
retains  responsibility  for  interstate 
pipeline  systems. 


Certain  pipeline  incidents  in  the  last 
two  years  have  heightened  pubUc 
awareness  of,  and  concerns  about, 
pipeline  safety  and  environmental 
protection.  Although  the  pipeline  safety 
record  compares  favorably  with  other 
forms  of  energy  transportation,  recent 
incidents  have  raised  the  question  of 
whether  safety  and  environmental 
protection  can  be  improved  by  means 
other  than  the  current  system  of 
compliance  with  minimum  federal 
requirements.  There  are  also 
expectatioiu  of  increasing  cost  and 
complexity  of  managing  pipeline 
systems  from  future  potential 
regulations.  Many  government  and 
industry  officials  are  interested  in  new 
appit>aches  that  might  more  effectively 
evaluate  risks  and  focus  resources  in 
areas  with  the  greatest  potential  for 
reducing  risk.  There  is -also  interest  in 
improving  accoimtability  of  the  industry 
and  the  government  to  the  public. 

The  Department  of  Transportation   ' 
transmitted  a  legislative  proposal  for 
reauthorization  of  the  pipeline  safety 
program  on  March  13, 1995  that  would 
establish  a  structure  to  evaluate  pipeline 
risks  and  their  consequences,  develop 
solutions  to  address  the  risks,  and 
establish  priorities  for  implementing  the 
solutions.  This  process  is  generally 
referred  to  as  Risk  Assessment 
Prioritization. 

The  pipeline  indtistry  supported  an 
approach  that  focused  on  operator  risk 
management  by  explicitly  authorizing 
demonstration  projects.  This  approach 
was  included  in  H.R.  1323  which  was 
ordered  reported  by  the  House 
Committee  on  Transportation  and 
Infrastructure  on  April  5, 1995.  A 
similar  bill  was  reported  by  the  House 
Committee  (m  Commerce.  Section  6  of 
H.R.  1323  would  require  the  Secretary 
to  establish  a  demonstration  project  on 
risk  management  that  would  seek 
voluntary  participation  by  operators  to 
demonstrate  applications  of  risk 
management.  In  carrying  out  the 
demonstrations,  the  Secretary  would 
ensure  that  approved  plans  under  the 
project  achieve  an  equivalent  or  greater 
overall  level  of  safety  than  would  be 
achieved  by  complying  with  the  existing 
regulatory  requirements.  The 
Department  formally  expressed  its  view 
to  the  Committee  on  Transportation  and 
Infrastructure  that  this  provision  is 
consistent  with  the  Department's 
proposal  for  a  risk  management 
profiram. 

Ine  pipeline  risk  management 
demonstration  projects  for  interstate 
natural  gas  and  hazardous  liquid 
transmission  companies  would  be  a 
vital  step  in  the  transition  between 
compliance-based  regulations  and  risk 


management  The  demonstration 
projects  would  allow  both  the 
government  and  industry  to  gain  some 
experience  before  extending  the 
program.  The  transition  period  between 
compliance-based  regulation  and  risk 
management  programs  used  by  a  large 
segment  of  the  pipeline  industry  will 
likely  take  several  years. 

To  study  the  applicability  and 
benefits  of  formal  pipeline  risk  ~         , 
management  programs,  OPS, 
representatives  of  the  oil  and  gas 
industry,  states  and  local  interest  groups 
formed  two  "risk  assessment  quality 
action  teams"  (RAQTs).  The  first,  in 
1994,  focused  on  oil  and  petroleum 
product  transmission  application  of  risk 
management  and  the  second,  in  1995, 
focused  on  natural  gas  transmission. 
Both  RAQTs  have  been  defining  how 
risk  management  might  be  beneficially 
applied  in  the  pipeline  industry.  This 
work  has  been  based  on  how  otiier 
industries  and  government  agencies  are 
using  risk  assessment  and  management 
to  more  efficientiy  allocate  resources  for 
safety. 

n.  Risk  Asseaament  Quality  Team 
(RAQD  Findings 

A.  Definition  of  Risk  Management 

Risk  management  is  the  process  of 
deciding  what  to  do  about  risk 
associated  with  a  system.  Risk  can  be 
expressed  as  the  likelihood  of  an  event 
occurring  multiplied  by  the  severity  or 
the  consequence  of  its  effect  The  goal 
of  risk  management  is  to  set  priorities 
for  using  finite  resources  to  reduce  risk. 

A  formal  definition  of  risk 
management  from  a  Gas  Research 
Institute  report,  adopted  by  the  Gas 
RAQT  is:  "Risk  Management  is  the 
systematic  application  of  management 
policies,  procedures,  finite  resources 
and  practices  to  the  tasks  of  analyzing, 
assessing  and  controlling  risks  to  protect 
the  public,  the  environment  and 
company  employees  and  assets." 

The  Oil  RAQT  report  stated  that  "Risk 
management  is  the  overall  logical 
process  by  which  a  company 
understands  the  risk  associated  with 
operation  of  its  facilities  and  determines 
whether  and  how  to  take  action  to 
reduce  or  accept  risks.  " 

B.  Successful  Efforts  in  Other  Industries 

The  RAQTs  focused  on  how  risk 
management  practices  have  been 
applied  worldwide  to  reduce  risk  fit)m 
diemical,  nuclear  and  industrial  process 
hazards  as  well  as  &x>m  pipeline  system 
leaks  and  ruptures.  The  teams'  tedmical 
conclusions  were  influenced  by  the 
experience  of  industries  and  current 
effective  practices  of  risk  management 


In  the  industries  referenced  above,  the 
risk  management  process  is  applied  to 
the  entire  physical  system  that  is  the 
source  of  the  risk  and  follows  a  life 
cycle  analysis.  Various  analytical 
approaches  can  be  performed 
qualitatively  or  quantitatively  and  at 
many  levels  of  effort.  Both  teams  placed 
considerable  importance  on  the 
historical  role  and  value  that  has 
accrued  from  industry  codes  and 
standards  and  recognized  the  major 
influence  of  the  insurance  industiy  on 
corporate  loss  reduction  programs. 

C.  Expected  Benefits  in  the  Pipeline 
Industry 

Companies  in  the  industries  using 
risk  management  have  reported 
improved  safety  records  and  reduction 
in  the  ntunber  of  incidents.  The 
execution  of  risk  management  generally 
leads  to  a  discipline  of  detailed  review 
of  the  system,  its  operation  and 
maintenance.  This  expanded  review  can 
lead  to  identifying  new  sources  of  risk 
that  may  not  be  recognized  in  a 
compliance-based  management  process. 
Another  aspect  of  the  ri^  management 
discipline  is  that  it  entails  a  rigorous 
and  comprehensive  analysis  of  the 
likelihood  of  incidents  and  the 
magnitude  of  the  consequences. 

Many  pipeline  companies  have 
elements  of  risk  management  systems  in 
place,  although  they  lack  a 
comprehensive  program  with  formal 
documentation  and  pubUc  reporting. 
Practices  identified  include  use  of  risk 
assessment  techniques  that  exceed 
current  regulatory  requirements.  Clearly 
an  area  of  improvement  in  the  future 
would  be  integration  of  practices  into  a 
formal  program  with  clear  tracking  of 
goals,  activities  and  performance 
measurement. 

Many  pipeline  operators  routinely 
exceed  the  safety  levels  mandated  in 
currant  regulation.  The  Gas  RAQT 
fotmd  that  the  gas  transmission  industry 
expends  significant  resoiuces 
complying  with  minimum 
requirements,  and  then  further  allocates 
resources  for  practices  which  exceed  the 
min'w^t'"'  regulatory  requirements. 

OPS  would  like  to  consider  an 
alternative  plan  that  woiild  allow 
operatora  flexibility  to  determine  how 
best  to  meet  safety  goals  imder  Federal 
and  state  oversight.  For  example,  rather 
than  OPS  requiring  operators  to  use  a 
particular  inspection  tool  on  their 
pipelines,  an  alternative  approach 
would  be  OPS  allowing  operatora  to 
employ  their  imderstanding  of  their 
systems  to  prioritize  resources  to  best 
ensure  pipeline  integrity.  Operatora 
could  take  an  integrated  systems 
approach  frt>m  start  to  finish  rather  than 


the  ciuxent  practice  of  maintaining  some 
systems  because  they  meet  federal 
requirements  and  then  overlaying 
additional  safety  measures. 

OPS  believes  that  there  are  many 
methods  and  initiatives  outside  the 
ciurent  regulatory  structure  that  hold 
promise  for  pipeline  industry  use  in 
maintaining  or  improving  safety  while 
recognizing  competitive  pressures  in  the 
marketplace.  OPS  is  considering  risk 
management  demonstration  projects  to 
test  the  effectiveness  of  risk 
management  and  to  provide  a  basis  for 
refining  the  process  to  improve  pipeline 
safety  in  the  years  ahead. 

D.  Conceptualization  of  a  Risk 
Management  Process 

To  set  parametera  for  integrating  risk 
management  programs  into  the 
overaight  of  pipeline  transportation  as 
an  option  to  the  current  compfiance- 
based  scheme,  certain  assumptions  are 
fundamental:  (1)  Each  pipeline  system 
is  different,  (2)  each  risk  does  not  pose 
the  same  probability  of  occurrence  and 
consequence,  and  (3)  given  the  right 
analytical  tools,  technical  discretion  and 
financial  capability,  pipeline  operators 
can  make  better  decisions  about  how  to 
allbcate  resources  with  the  data 
available. 

For  risk  management  to  work, 
operators  will  need  to  give  OPS  detailed 
information  about,  and  the  reasons  for, 
taking  alternative  safety  actions  in 
addition  to  providing  baseline  safety 
level  information  and  performance 
measures  to  evaluate  program  progress. 
At  the  same  time,  OPS  will  give 
operatora  greater  latitude  to  choose  how 
to  assess  and  manage  risk  and  what 
methodologies  are  most  effective. 

OPS  is  considering  the  approach  to 
risk  management  that  the  Gas  RAQT 
outlined.  The  team  report  was 
developed  with  support  from  the  Gas 
Research  Institute  and  input  from  the 
risk  management  project  team  of  the 
Interetate  Natural  Gas  Association  of 
America.  It  identifies  (1)  Process 
elements  that  define  technical  details  of 
risk  management  execution  and  (2) 
program  elements  that  define 
administrative,  managerial  and 
logistical  aspects  of  execution  with  the 
structure  of  an  organization. 

The  process  steps  have  conceptually 
been  expressed  in  a  three,  foin,  or  five 
step  approach  in  other  industries,  but 
each  approach  basically  utilizes  a  Risk 
Assessment,  Risk  Control  and  Decision 
making,  and  Performance  Measurement 
process.  These  steps  result  in  assessing 
threats  from  specific  problems  or 
sources,  ranking  their  relative 
importance,  determining  which  have 
greatest  risk  reduction  potential. 


allocating  resources,  and  monitoring  the 
effectiveness  of  prevention  and 
mitigation  actions  over  time. 

The  program  elements  constitute  a 
management  framework  that 
implements  and  supports  the  process  by 
taldng  the  results  of  the  assessment  and 
decisions  and  putting  them  into  practice 
in  day-to-day  operations.  Program 
elements  could  include  Management 
Responsibilities,  Standards,  Guidelines, 
Operation  and  Maintenance,  Training, 
Sectuity,  Incident  Reporting,  Emergency 
Preparedness  and  Response, 
Communications,  and  Auditing  and 
Corrective  Action,  to  name  some 
examples. 

The  process  and  program  elements  of 
risk  management  can  be  performed  at 
various  levels  of  detail.  The  RAQTs 
referred  to  this  as  a  "graded  approach" 
— the  methods  applied  should  be 
commensurate  with  the  risk.  Further, 
the  RAQTs  expect  that  companies 
wishing  to  demonstrate  risk 
management  programs  may  wish  to  try 
the  concepts  out  within  a  part  of  a 
pipeUne  system,  rather  than  within  the 
entire  pipeline. 

In  summary,  risk  management  is 
based  on  sound  epgineering  principles 
and  good  business  practices  to  help 
make  decisions  that  reduce  risk.  A 
pipeline  risk  management  program 
depends  on  good  data  to  help  predict 
accident  likelihood  and  consequence  in 
the  risk  assessment  stage.  All  elements 
of  the  pipeline  business,  including 
location,  product,  process,  equipment, 
components,  procedures,  supervision, 
management,  records,  and  human 
resources  are  considered  and  integrated. 
Eventually,  risk  management  should 
address  the  life  of  the  pipeline  system 
from  design  and  construction  through 
start  up,  operation,  maintenance,  and 
shut  down. 

m.  Integrating  Risk  Management 
Programs  into  the  National  PipeUne 
Safety  Program 

While  government  and  industry 
objectives  to  assure  safety  and 
environmental  protection  would  remain 
the  same  under  risk  management,  and 
the  respective  roles  and  responsibilities 
remain  the  same  fundamentally,  risk 
management  offers  the  opportunity  to 
approach  the  objectives  in  a  manner  that 
is  more  flexible  to  individual 
circumstance.  The  new  approach  will  be 
more  open,  interactive  and  dynamic. 
OPS  believes  that  the  program 
fiamework  must  have  the  following 
characteristics: 

(1)  Because  consideration  needs  to  be 
given  to  providing  information  and 
assurances  about  pipeline  safety  to  other 
levels  of  govenunent,  the 
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communication  pqocess  needs  to  be 
more  interactive  a|id  efficient 

(2)  Because  the  primary  function  of 
these  comnmnica^ons  will  be  the 
exchange  of  propolis  and  their 
justification,  data  must  be  provided  on 
the  current  safety  level  or  baseline  and 
the  expected  levels  resulting  from  the 
program.  The  data  development  process 
and  cost  must  be  practical. 

(3)  Because  assessing  the  program  is 
a  critical  but  new  function,  the 
performance  measurement  activity  will 
likely  advance  incrementally. 

IV.  Risk  Muiageiqent  Demonstration 
Pro|ect  Objectives 

OPS  offers  the  following  risk 
management  demonstration  project 
objectives  for  public  comment  and 
discussion: 

•  To  give  a  limited  number  of 
qualified  interstate  transmission 
operators  the  opportunity  to  conduct 
risk  management  demonstration 
projects. 

•  To  determine  jwhether  risk 
management  provides  eqiial  or  greater 
safety  thfm  a  compliance-based 
approach. 

•  To  help  each  eperator 
comprehensively  assess  threats  to 
integrity,  whatever  the  scope  of  the 
project,  or  whatever  aspect  of  its  system 
is  involved  in  the  project 

•  To  demonstrate  how  appropriately 
the  draft  risk  management  standards 
address  risks  and  ^an  be  applied 
effectively. 

•  To  determine  how  operators 
consider  low  probability — high 
consequence  incidents  in  addition  to 
past  accident  or  component  failure 
history. 

•  To  determine  how  operators 
evaluate  smaller  precursor  events  that 
could  lead  to  larger  failures. 

•  To  have  operaitors  demonstrate  how 
an  integrated  revi^  of  safety  operations 
across  the  compan(y  can  expedite 
prompt  response  to  situations  that  could 
lead  to  failures. 

•  To  have  oper^ors  systematically 
correlate  data,  rank  planned  actions 
according  to  their  potential  to  reduce 
risk,  and  follow  though  on  these 
actions. 

•  To  promote  teichnological 
innovation. 

OPS  seeks  comitient  on  whether  these 
objectives  are  appropriate  for  a  four  year 
demonstration  project. 

V.  Program  Framework  Elements 

This  program  administrative 
framework  to  receive,  analyze,  approve, 
monitor  and  revise  risk  management 
plans  is  being  considered  for  interstate 
natural  gas  transniission  and  hazardous 


liquid  pipeline  companies  that  would 
submit  proposals  for  risk  management 
demonsbation  projects. 

The  framework  being  considered 
would  have  four  primary  elements, 
appropriate  to  the  features  and 
characteristics  of  risk  management.  The 
first  two  elements  would  be  developed 
through  industry  standards  processes. 
The  contents  would  be  similar  to  the 
description  in  n  O  of  this  document. 
The  second  two  OPS  would  construct: 

(1)  Industry  Technical  Process  Standard 

(Rl),  covering  Risk  Assessment, 
Risk  Control  and  Decision-making, 
and  Performance  Measurement. 

(2)  bidustry  Quality  Program  Standard 

(Ql),  covering  the  operator's 
management  framework  that 
implements  and  supports  this 
process,  and  puts  risk  management 
into  daily  operations. 

(3)  Federally  developed  risk 

management  program  participation 
requirements  for  commimications 
and  reporting,  planned  oversight 
and  evaluation. 

(4)  Third  party  review  to  simultaneously 

validate  the  quality  and  adequacy  of 
the  technical  review  and 
administrative  process  used  by     « 
OPS. 

Elements  (1)  and  (2)  of  the  program 
framework  would  be  the  basis  for 
operators  to  apply  for  and  OPS  to  accept 
a  risk  management  program 
demonstration  project. 

To  develop  knowledge  and  skill  in  the 
application  and  use  of  the  industry 
standards,  OPS  envisions  a  cooperative 
effort  to  develop  risk  management 
training  curriculum  concurrently  with 
the  standards.  Further,  OPS  expects  that 
trade  groups,  OPS,  and  state  agencies 
would  participate  in  design  and 
development. 

OPS  would  encourage  a  broad  range 
of  stakeholders,  including  Federal  and 
State  pipeline  safety  officials,  to 
participate  in  review  of  the  draft 
industry  standards.  This  process  is 
expected  to  begin  under  the  auspices  of 
the  several  trade  organizations.  While 
developing  and  approving  Risk 
Managemei^t  standards  (Rl  and  Ql) 
would  be  a  multi-year  process,  a  basic 
draft  would  be  considered  as  a  point  of 
reference  for  the  demonstration  program 
preliminary  review. 

The  third  element.  Federally 
developed  requirements  likely  to  be 
subject  to  pubhc  notice  and  comment, 
should  identify  the  project 
administrative  framework  components, 
particularly  requirements  for  applying 
for  the  program,  obtaining  interim 
project  approval,  participating  in  long- 
term  evaluation  and  monitoring,  conflict 


resolution,  penalties,  incentives,  and 
program  maintenance.    •■ 

VI.  TUrd  Element:  Poesfble  Elements  of 
the  Administrative  Risk  Management 
Demonstration  Project  Process 

(\)  An  Informal  Consultation  with 
OPS  and  States.  The  interstate 
transmission  operator  would  consult 
OPS  Headquarters  staff.  Regional 
Directors  and  State  pipeline  safety 
program  officials  affected  by  the 
pipeline  system  to  declare  program 
technical  objectives.  These  regulatory 
officials  would  express  safety  concerns 
and  give  advice  before  formal  proposals 
are  submitted. 

Identifying  risk  management  proposal 
objectives  woiild  begin  with  the 
operator  submitting  a  letter  of  intent 
Tlie  letter  would  describe  the  initial 
proposal  including  a  request  for  a 
consultation  with  OPS  and  other 
pipehne  safety  regulators  on  the 
proposal  and  justification.  In  the 
consultation,  the  operator  would 
discuss  such  issues  as  how  hazards  are 
assessed  and  how  risks  are  currently 
managed,  baseline  performance  data  to 
indicate  the  safety  level  under  current 
regulatory  activities  and  future 
indicators,  program  goals,  and  the  scope 
of  the  demonstration  program. 

During  the  consultation  with  OPS  and 
state  pipeline  safety  regulators,  an 
operator  would  explain  the  risks  it 
intends  to  address  and  the  nature  and 
extent  of  its  proposal.  The  operator 
would  demonstrate  why  it  believes  the 
proposal  could  make  its  pipeline 
operate  at  least  as  safely  as  it  does  by 
adhering  to  the  current  federal  safety 
requirements.  Federal  and  State 
pipeline  regulators  would  actively 
participate  in  the  consultation, 
responding  to  the  operator  and  raising 
any  concerns. 

(2)  Formal  Written  Proposal.  An 
operator  would  submit  a  formal  written 
proposal  to  OPS.  resulting  from  the 
consultation.  The  proposal  would  state 
how  the  operator  woiild  apply  the  two 
industry  risk  management  standards 
and  how  the  plan  is  expected  to  meet  or 
exceed  the  safety  level  achieved  through 
the  current  regulatory  program. 

The  proposal  would  describe  the  risk 
assessment  process,  the  means  for  and 
the  technicid  rationales  for  ranking 
actions,  improvement  targets,  and  a 
preliminary  risk  reduction  plan  with 
decision  points  for  action.  Also 
included  would  be  baseline 
performance  measures  against  which 
process  targets  can  be  set. 
Organizational  structure,  financial 
capabihty,  and  engineering  control 
accoimtabiUty  and  integrated  evaluation 
would  be  briefly  described.  An  operator 


would  need  to  address  in  the  formal 
proposal  the  concerns  raised  in  the 
consultation  session  and  to  provide 
assurances  that  management  commits  to 
allocating  enough  resources  and  to 
implementing  the  program  in 
accordance  with  the  proposal. 

(3)  Program  Sufficiency  Review.  OPS 
and  state  officials  affected  by  the 
pipeline  system  would  examine  the 
proposal  for  completeness  against  the 
technical  process  and  quaUty  program 
standards.  This  is  estimated  to  ocoir 
within  sixty  to  ninety  days  of  the  date 
OPS  received  the  proposal.  The  review 
would  determine  safety  expectations 
from  the  program  initiatives  and  that 
current  safety  would  be  equalled  or 
exceeded.  OPS  would  also  consider 
experience  with  the  operator, 
compliance  history  and  performance. 

The  sufficiency  review  could  result  in 
a  proposal  being  accepted  or  returned. 
OPS  acceptance  at  this  stage  would 
mean  officially  accepting  the 
demonstration  project  as  an  alternative 
to  compl5mig  with  the  current 
regulatory  process.  A  returned  proposal 
would  lead  to  second  consultation 
where  recommendations  would  be  made 
or  the  project  could  be  postponed  to  a 
later  date. 

(4)  Technical  Process  Review.  OPS 
and  its  consultants  would  perform  this 
review  after  several  months  of  the 
project's  operation  imder  the  risk 
management  scheme  and  periodically 
thereafter  to  assure  that  the  program  is 
meeting  the  safety  goals  established  by 
the  program  performance  indicators  or 
metrics.  It  will  take  several  years  to 
assess  trends  on  long  range  issues.  This 
review  would  involve  substantive 
engineering  reviews  to  validate  former 
assumptions  and  expected  outcomes.  A 
follow-on  joint  government/industry 
team  process  would  be  charged  with  the 
task  of  developing  guidelines  on  use  of 
performance  measurements.  The  review 
would  verify  that  operators  were 
keeping  to  their  planned  program 
milestones. 

(5)  Required  Public  Prospectus.  As 
part  of  the  process  review,  an  operator 
in  the  demonstration  programs  would 
prepare  public  docvunents  that  explain 
its  risk  management  plans  and 
objectives.  An  operator  would  explain 
how  it  plans  to  meet  or  exceed  existing 
safety  levels,  what  its  performance 
metrics  are  and  how  well  it  has 
performed.  The  public  would  be  able  to 
read  the  operator  prospectus  before  OPS 
conducts  Uie  process  reviews  tmd 
forward  any  questions  to  OPS  to  present 
during  the  regularly  scheduled  audit. 
OPS  could  provide  feedback  through 
public  notice  or  other  means.  This 


mechanism  is  designed  to  improve 
accountability  to  the  public. 

(6)  Conflict  Resolution.  Procedures 
may  be  developed  to  resolve  conflicts 
between  an  operator  and  the 
government  or  other  stakeholders  on 
program  adequacy. 

(7)  Civil  Penalties.  Penalties  would  be 
administered  for  an  operator  not 
following  the  technical  process  and 
quality  program  standards  and  not 
keeping  its  program  commitments 
within  its  risk  management  plan  and 
would  be  addressed  within  the 
provisions  of  the  existing  regulations. 

Vn.  Fourth  Element:  Third  Party 
Review  Being  Ckmsidered 

The  final  planned  framework  element 
being  considered  would  be  a  third  party 
review  that  would  be  conducted  during 
the  four  year  demonstration  project. 
OPS  would  contract  with  an 
independent  scientific  organization  to 
give  OPS  findings  on  the  planned 
framework.  Findings  would  include 
whether  the  draft  standard  is  adequate 
and  complete,  and  whether  the 
administrative  project  framework  is 
sufficient  to  assure  that  the  program  is 
delivering  the  expected  goals. 

Vm.  Evaluation  and  FoUow-Up 

A  limited  number  of  demonstration 
projects  would  provide  the  opportimify 
to  evaluate  whether  operators'  risk 
management  decisions  on  how  best  to 
use  their  companies'  resources  to 
protect  people  and  the  environment  are 
an  appropriate  alternative  to  industry- 
wide regulation.  The  Demonstration 
program  in  its  entirety  would  be 
evaluated  in  the  final  year.  A  successful 
evaluation  would  (1)  determine  that  risk 
management  can  be  a  cost-effective  way 
to  manage  risks  pipelines  pose  and  (2) 
give  operators  flexibility  to  manage  risk 
based  on  their  companies'  needs, 
conditions  and  expertise  rather  than 
complying  with  compliance-based 
safety  regulations. 

Successfully  completing  the 
demonstration  projects  is  an  important 
part  of  the  Government's  evolving 
regulatory  process.  OPS  and  industry 
having  sufBcient  pipeline  operator 
safety  data  is  critical  to  managing  the 
risks  pipelines  pose.  OPS  does  not  have 
enough  safety  data  to  be  statistically 
meaningful  as  a  risk  management 
baseline.  OPS  believes  the 
demonstration  program  would  identify 
the  type  and  amount  of  pipeline 
performance  data,  pipeline 
characteristics  including  failure  data, 
needed  to  manage  risk.  The 
demonstration  projects  might  also  lead 
to  more  research  and  development 
activity  in  designing  models  to  predict 


pipeline  failure.  The  demonstration 
projects  would  also  be  the  basis  for 
improving  the  industry  technical 
standards  for  other  operators  to  develop 
more  effective  risk  management 
programs  and  helping  OPS  be  more 
creative,  effective,  and  flexible  in 
overseeing  and  approving  ways  to  make 
pipelines  safer. 

OPS  would  report  lessors  learned 
from  the  demonstration  firojects  through 
pubUc  meetings  and  to  Congress.  The 
report  would  address  project  results, 
including  whether  or  not  the 
demonstrations  maintained  or 
strengthened  safety  and  how  OPS  and 
industry  can  improve  safety. 

Issued  in  Washington,  DC  on  December  11, 
1995. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(PR  Doc.  95-30775  Filed  12-1&-95;  8:45  ami 
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DEPARTMErfT  OF  THE  TREASURY 

Hscal  Service 

1996  Fee  Schedules  for  the  Issuance  of 
Definitive  Securities  and  TREASURY 
DIRECT  Securities  Accounts 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 

ACTION:  Notice. 

summary:  The  Department  of  the 
Treasury  is  annoimcing  two  schedules 
of  fees  to  be  charged  in  1996  for 
marketable  Treasury  securities.  The 
schedules  are  for  the  fees  charged  for 
the  issuance  of  definitive  securities  and 
the  fees  for  the  annual  maintenance  of 
certain  TREASURY  DIRECT  securities 
accounts. 

EFFECTIVE  DATE:  January  2, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Parker,  Director,  Division  of 
Securities  Systems,  Bureau  of  the  Public 
Debt,  Parkersburg,  West  Virginia, 
26106-1328,  (304)  480-7761. 

SUPPLEMENTARY  INFORMATION:  On 
January  23, 1995,  the  Department  of  the 
Treasiuy  established  fee  schedules  for 
the  issuance  of  definitive  securities  and 
the  maintenance  of  certain  TREASURY 
DIRECT  securities  accounts. 

The  Treasury  has  decided  that  the 
fees  for  the  issuance  of  definitive 
securities  and  the  maintenance  of 
certain  TREASURY  DIRECT  Securities 
Accounts  in  1996  should  remain 
unchanged  from  the  amounts  currently 
in  effect. 
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Schedule  of  Fees  fik  Definitive 
Securities 


The  fee  schedule  for  the  issuance  of 
a  definitive  seciuitiy  is  as  follows:  a  fee 
of  $50  will  be  chained  for  each 
definitive  security  issued  on  a  transfer, 
reissue,  exchange  or  withdrawal  from 
book-entry  form,  or  as  a  result  of  the 
granting  of  relief  on  accoimt  of  loss, 
theft,  destruction,  mutilation  or 
defacement.  Pajrmtat  of  the  fee  must 
accompany  the  re<)uest  for  the  issue  of 
securities  in  physical  form.  If  a  request 
results  in  the  issuapice  of  more  than  one 


seciirity,  the  amount  of  the  fee  is  arrived 
at  by  multiplying  the  number  of  pieces 
requested  by  $50.  The  fee  annoimced 
above  applies  beginning  January  2, 
1996. 

Schedule  of  Fees  for  TREASURY 
DIRECT  Securities  Accounts 

The  fee  schedule  for  TREASURY 
DIRECT  seciuities  accounts  is  as 
follows:  each  TREASURY  DIRECT 
securities  accoimt  holding  Treasury 
bonds,  notes  and  bills,  pursuant  to  31 
CFR  Part  357,  that  exceeds  $100,000  in 
par  amount  will  be  charged  an  aimual 


maintenance  fee  in  the  amount  of  $25. 
For  1996,  this  will  be  imposed  on 
accounts  exceeding  $100,000  in  par 
amount  as  of  May  17, 1996.  The 
determination  as  to  what  accounts  are 
subject  to  the  fee  shall  be  made 
annually.  Each  account  holder  will  be 
individually  billed. 

Dated:  December  7, 1995. 
VanZeck. 

Acting  Commissioner  of  the  Public  Debt. 
[PR  Doc.  95-30781  Filed  12-19-95;  8:45  ami 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  December  07, 
1995,  60  PR  63571. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETINO:  10:00  a.m.,  December  13, 1995. 
CHANGE  IN  THE  MEETING:  The  following 
Docket  Number  has  been  added  on  the 
Agenda  scheduled  for  December  13, 
1995: 

Item  No.,  Docket  No.,  and  Company 

CAE-6 
ER95-1 295-000,  Market  Responsive 
Energy,  Inc. 
Lois  0.  Caahell, 
Secretary. 

[FR  Doc.  95-31044  Filed  12-18-95;  2:09  pm] 
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DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91. 1119, 121, 125, 127, 
and  135  I 

[DodtBt  No.  28154;  AmandnMnt  Nos.  91- 
245. 119. 121-251. 12S-^  127-45, 135-58. 
SFAR  90-2.  SFAR  t\  and  SFAR  35-12] 


RIN  2120-AF62 


iTjii 


Commutar  Operations  and  General 
Certification  and  Operations 
Requirements     < 

AGENCY:  Federal  Aviation 
Administration  (FJAA),  DOT. 

ACTXW:  Final  nilei 

j 

SUMMARY:  This  rule  requires  certain 
commuter  operatbrs  that  now  conduct 
operations  under  part  135  to  conduct 
those  operations  under  part  121.  The 
commuter  operators  affected  are  those 
conducting  schedided  passenger- 
carrying  operatioits  in  airplanes  that 
have  passenger-sffiting  configurations  of 
10  to  30  seats  (excluding  any 
crewmember  seat)  and  those  conducting 
scheduled  passenger-carrying 
opwations  in  turtojet  airplanes 
regardless  of  seatitig  configuration.  The 
rule  revises  the  retjuirements 
concerning  operating  certificates  and 
operations  specifications  for  all  part 
121, 125,  and  135  certificate  holders. 
The  nUe  also  reqiiires  certain 
management  officials  for  all  certificate 
holders  under  parts  121  and  135.  The 
rule  is  intended  to  increase  safety  in 
scheduled  passenger-carrying 
operations  and  to  clarify,  update,  and 
consolidate  the  c^tification  and 
operations  requirements  for  persons 
who  transport  passengers  or  property  by 
air  for  compensation  or  hire. 
EFFECTIVE  DATE:  January  19, 1996. 
FOR  FURTHER  INFOMIATION  CONTACT: 
Alberta  Brown.  (202)  267-8321: 
ICatherine  Halcala.  (202)  267-8166;  or 
DaveCatey,  (202)  267-8166;  Federal 
Aviation  Administration,  800 
hidependence  Avenue,  SW, 
Washington,  DC  9)591. 

SUPPI^MENTARY  SfFORMATION: 

OotlhM  of  Final  M* 

L  Introduction         | 
n.  History  I 

m.  The  Problem  an4  Related  FAA  Action 

A.  Accident  Rate  for  Commuter  Operations 

B.  Public  Perception 

C  Congressional  Hearings 

D.  NTSB  Study 

E.  Related  FAA  Action 

IV.  The  Propoaed  R«le  and  General 

Description  of  Comments 

V.  Major  Issues 

A.  General  )ustifi^tion 


B.  Applicabili^ 

C.  Aircraft  Certification 

D.  Flight  Time  Limits  and  Rest 
Requirements 

E.  Age  60  Rule 

F.  Dispatch  System 

G.  Airports 

H.  Effective  Date  and  Compliance  Sdiedule 
VI.  Discussion  of  Specific  Proposals 
A  Part  121  Discussion 

1.  Subpart  E — Approval  of  Routes: 
Domestic  and  Flag  Air  Carriers 

2.  Subpart  F — Approval  of  Routes: 
Approval  of  Areas  and  Routes  for 
Supplemental  Air  Carriers  and 
Commercial  Operators 

3.  Subpart  G — Manual  Requirements 

4.  Subpart  H — Airplane  Requirements 

5.  Subpart  I — Airplane  Performance 
Operating  Limitations 

6.  Subpart  J — Special  AirworthineM 
Requirements 

7.  Subpart  K — Instrument  and  Equipment 
Requirements 

8.  Subpart  L — Maintenance,  Preventive 
Maintenance,  and  Alterations 

9.  Subpart  M — Airman  and  Crewmember 
Requirements 

10.  Subpart  N  and  O — ^Training  Program 
and  Crewmember  Qualifications 

11.  Subpart  P — Aircraft  Dispatcher 
Qualifications  and  Duty  Time 
Limitations:  Domestic  and  Flag  Air 
Carriers 

12.  Subparts  Q,  R,  and  S— Flight  Time 
Limitations  and  Rest  Requirements: 
Domestic,  Flag,  and  Supplemental 
Operations 

13.  Subpart  T-^light  Operations 

14.  Subpart  U — Dispatching  and  Flight 
Release  Rules 

15.  Subpart  V — Records  and  Reports 

B.  Part  119^  Certification:  Air  Carriers  and 

Commercial  Operators 
Vn.  Discussion  of  Comments  Related  to  Costs 

and  Benefits 
VUI.  Regulatory  Evaluation  Summary 
DC  The  Amendments 

Baclcground 

L  Introduction 

On  March  29. 1995,  the  Federal 
Aviation  Administration  (FAA) 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  "Commuter 
Operations  and  General  Certification 
and  Operations  Requirements"  (Notice 
No.  95-5;  60  FR  16230.)  In  Notice  95- 
5,  the  FAA  proposed  that  commtrter 
operations  conducted  in  airplanes  with 
10-30  passenger  seats  be  conducted 
tmder  the  domestic  or  flag  rules  of  part 
121  of  title  14  of  the  Code  of  Federal 
Regulations.  Currentiy,  schedided 
passenger-carrying  operations  in 
airplanes  with  passenger-seating 
configurations  of  over  30  seats  or  more 
than  7,500  pounds  payload  capacity  are 
conducted  under  part  121.  Scheduled 
passenger-carrying  operations  in 
airplanes  with  passenger-seating 
configurations  of  30  seats  or  less  and 
7,500  pounds  or  less  payload  capacity 


are  conducted  under  part  135.  Part  121, 
which  provides  the  safety  requirements 
for  all  major  air  carriers  (as  well  as  for 
any  certificate  holder  conducting 
schedided  or  nonscheduled  operations 
with  airplanes  configured  with  more 
than  30  passenger  seats),  is  generally 
considered  to  have  more  restrictive 
requirements  than  part  135.  The 
regulatory  changes  were  introduced  in 
Older  to  address  the  continually 
changing  needs  of  the  industry  and  to 
fidfill  the  agency's  statutory 
requirement.  This  is  the  final  rule,  based 
on  Noti(»  95-5. 

n.  History 

Historically,  the  maximum 
certificated  takeoff  weight  (MCTW)  of 
an  airplane  determined  both  an 
airplane's  categorization  and  operating 
requirements.  Beginning  in  1953, 
airplanes  with  an  MCTW  of  12,500 
pounds  or  less  were  defined  as  "small 
airplanes"  and  were  permitted  to  carry 
fewer  than  10  passengers  in  on-demand 
air  taxi  service.  The  rules  under  which 
those  operations  were  conducted  were 
eventually  codified  as  part  135. 
Airplanes  with  an  MCTW  of  more  than 
12.500  pounds  were  defined  as  "large 
airplanes,"  and  most  large  airplanes 
carried  20  or  more  passengers  in 
scheduled  air  transportation.  The  Civil 
Aeronautics  Board  (CAB)  used  the  large/ 
small  dividing  line  to  separate  major 
airline  companies,  who  were  required  to 
obtain  a  Certificate  of  Public 
Convenience  and  Necessity  (CPCN) 
firom  the  CAB  in  order  to  operate  in 
interstate  commerce  as  a  common 
carrier,  firom  on-demand  air  taxi 
operators,  who  were  exempted  bom 
obtaining  a  CPCN. 

During  this  time,  the  CAB  issued  only 
a  small  number  of  CPCN's  to  major, 
publicly-recognized  companies,  such  as 
Eastern,  American,  Delta,  Pan  Am, 
TWA,  etc.  In  contrast,  on-demand  air 
taxi  operators  numbered  in  the 
thousands.  These  operators  were 
typically  fixed-base,  usually  at  small 
airports,  and  owned  fewer  than  five 
airplanes.  They  provided  on-demand  air 
transportation  as  well  as  other  services, 
such  as  training  new  pilots  and  selling 
and  renting  small  airplanes.  Typically, 
the  air  taxi  portion  of  such  an  operator's 
business  was  a  small  part  of  that 
business  and  rarely  involved  any 
scheduled  operations. 

Beginning  in  the  late  1960's,  airplane 
manufacturers  began  to  design  and 
build  smaU  airplanes,  that  is,  less  than 
12,500  pounds  4naximum  certified 
talceoCf  weight,  that  were  capable  of 
carrying  more  than  10  passengers,  often 
close  to  20.  Some  air  taxi  operators 
began  to  offer  services  that  resembled 


the  services  of  the  major  airlines,  given 
the  economic  opportunity  to  operate 
under  the  less  restrictive  requirements 
of  part  135.  Though  these  scheduled 
commuter  operators  began  to  overtake 
some  air  taxi  operations,  they  still 
remained  a  small  percent  of  the 
thousands  of  air  taxi  operators. 

In  1978,  as  a  result  of  the  Airline 
Deregulation  Act,  the  airline  industry 
was  deregulated  economically  and  air 
carriers  were  given  more  fi«edom  to 
enter  and  exit  markets  without  prior 
government  economic  approval.  One  of 
the  most  significant  effects  of  this 
deregulation  was  that  it  allowed  major 
carriers  to  eliminate  service  to  smaller 
communities,  where  such  service 
proved  to  be  uneconomical  for  the  large 
aircraft  the  carriers  operated.  Major 
carriers  were  replaced  in  those 
communities  by  the  commuter  carriers. 
Under  this  "hub  and  spoke"  system,  the 
major  part  121  air  carriers  provided 
service  to  the  large  metropolitan 
airports,  while  the  growing  class  of 
scheduled  part  135  air  carriers  provided 
service  between  smaller  commimities  as 
well  as  feeder  service  from  the  smaller 
communities  to  the  larger  cities  to 
connect  with  the  major  carriers' 
operations.  With  these  changes,  the 
traditional  two  categories  of  operations 
became  three  categories  of  operations — 
scheduled  commuter  operations, 
traditional  air  taxis,  and  traditional 
major  air  carriers. 

Also  in  1978,  in  response  to  the 
Airline  Deregulation  Act,  the  FAA 
reissued  part  135  standards  to  upgrade 
commuter  and  air  taxi  safety 
requirements  and  make  them  more  like 
part  121.  At  that  time  part  135 
certificate  holders  were  required  to  meet 
more  stringent  requirements  in  several 
areas,  including  weather  reporting, 
flightcrew  training,  maintenance,  and 
qualifications  for  management 
personnel. 

Since  1978,  the  FAA  has  issued  a 
number  of  separate  rule  changes  to 
further  align  part  135  safety 
requirements  with  those  in  part  121. 
Despite  this  realigiunent,  differences 
between  the  regulations  still  exist.  The 
economic  incentive  to  operate  under 
part  135  still  exists  because  the 
requirements  in  part  135  are  still  less 
restrictive  than  the  part  121 
requirements  in  many  instances. 

For  the  remainder  of  this  document 
the  following  terms  are  used  in  the 
following  ways.  "Commuter," 
"commuter  airline,"  and  "commuter 
operator"  mean  those  operators 
conducting  scheduled  passenger- 
carrying  operations  under  part  135  in 
airplanes  with  a  passenger-seating 
capacity  of  30  or  fewer  seats.  This 


current  use  of  the  word  "commuter" 
does  not  include  scheduled  passenger- 
carrying  operations  conducted  under 
part  121  in  airplanes  with  a  seating 
capacity  of  31  to  60  seats.  The  term 
"commuter  category  airplane"  used  in 
this  document  refers  to  airplanes  type 
certificated  in  that  category  under  part 
23  in  contrast  to  airplanes  type 
certificated  under  part  25  which  are 
transport  category  airplanes.  The  term 
"nontransport  category  airplanes"  is 
used  for  commuter  category  airplanes 
and  SFAR  41  and  predecessor  normal 
category  airplanes  to  be  operated  under 
part  121,  as  well  as  for  some  older 
airplanes  certificated  before  the 
predecessors  of  part  25  (parts  04  and  4b 
of  the  Civil  Air  Regulations)  came  into 
existence.  The  Department  of 
Transportation  (DOT)  uses  the  term 
"commuter"  more  broadly  to  include  all 
scheduled  passenger-carrying 
operations  conducted  in  airplanes  with 
a  passenger-seating  capacity  of  20  to  60 
seats.  (Note:  The  High  Density  Rule,  14 
CFR  part  93  uses  "scheduled 
commuters"  differently.  Its  meaning 
under  that  part  is  not  relevant  to  its  use 
in  this  document.)  The  term  "regional," 
which  is  used  by  industry  to  refer  to 
short-haul,  passenger-carrying, 
scheduled  operations  conducted  under 
part  121  or  part  135,  is  not  generally 
used  by  the  FAA. 

m.  The  Problem  and  Related  FAA 
Action 

Recent  part  135  commuter  accidents 
have  focused  pubfic,  government,  and 
industry  attention  on  the  safety  of 
commuter  operations.  While  the  safety 
level  of  part  135  commuter  operations 
has  continued  to  improve,  accident 
data,  public  perception,  and  recent 
government  inquiries  show  a  need  for 
additional  measures. 

ni.A.  Accident  Rate  for  Commuter 
Operations 

The  airline  industry  that  uses 
airplanes  with  a  passenger-seating 
capacity  of  60  or  fewer  seats  to  conduct 
scheduled  operations  under  parts  121 
and  135  is  an  essential  part  of  the  air 
transportation  network  in  the  U.S. 
These  airlines  now  fly  more  than  all 
airlines  did  in  1958.  In  1993,  over  50 
million  passengers,  12  percent  of  the 
total  passenger  flights  in  the  country, 
were  flown  by  these  airlines.  Half  of 
these  passengers  were  flown  in  part  135 
operations,  i.e.,  in  aircraft  with  30  or 
fewer  seats. 

Over  the  past  two  decades  the  safety 
record  of  part  135  commuters  has 
greatly  improved.  The  accident  rate  per 
100,000  departures  in  1993  was  one- 
fourth  the  accident  rate  in  1980. 


However,  the  accident  rate  for 
commuter  airlines  operating  under  part 
135  continues  to  be  higher  than  the  rate 
for  domestic  part  121  airlines.  In  the 
past  2  years,  several  commuter  airline 
accidents  occurred  that  attracted  media 
and  public  attention  and  caused 
government  and  industry  officials  to 
scrutinize  the  safety  system  for 
commuter  operations  under  part  135. 

These  accidents  included  the 
December  1, 1993,  crash  of  a  Jetstream 
3100,  operated  by  Express  II  (as 
Northwest  Airliiik),  at  Hibbing,  MN;  the 
January  7, 1994,  crash  of  a  Jetstream 
4100,  operated  by  Atiantic  Coast 
Airlines  (as  United  Express),  at 
Columbus,  OH;  and  the  December  13, 
1994,  crash  of  a  Jetstream  3200, 
operated  by  Flagship  Airlines  (as 
American  Eagle),  at  Raleigh-Durham. 
NC.  All  of  these  accidents  involved 
fatalities. 

ni.B.  Public  Perception 

With  the  increase  in  the  number  of 
flights  to  many  communities  conducted 
in  airplanes  with  a  seating  capacity  of 
30  seats  or  less,  some  members  of  the 
pubhc  are  questioning  whether  they  are 
receiving  an  appropriate  level  of  safety 
in  small  propeller-driven  airplanes 
compared  to  the  level  of  safety  they 
receive  in  larger  aircraft.  This  public 
concern  is  partly  a  result  of  the 
integration  of  commuter  carriers  with 
major  airlines  under  an  arrangement 
known  as  code-sharing.  The  term  "code- 
sharing"  refers  to  the  computerized 
airline  reservation  system  that  Usts  a 
commuter  ffight  in  the  reservation 
system  under  the  same  code  used  by  a 
major  carrier.  A  passenger  who  boolts 
with  a  major  carrier  may  have  a  leg  of 
the  flight  automatically  booked  with  a 
smaller  commuter  affiliate  of  the  major 
carrier. 

With  the  media  attention  to  recent 
commuter  accidents,  the  passenger  may 
also  believe  that  the  flight  involves  more 
risk  because  the  smaller  airplane  and  its 
operation  may  not  have  to  meet  the 
same  safety  standards.  Most  passengers 
probably  do  not  realize  that  some 
differences  in  standards  are  necessary 
because  of  differences  in  the  airplane 
and  operation  and  that  some  of  the 
accidents  that  are  categorized  by  the 
media  as  "commuter"  accidents 
occurred  in  flights  that  were  being 
conducted  under  part  121;  that  is,  in 
airplanes  with  over  30  passenger  seats. 

'The  differences  in  regulations  were 
initially  based  on  differences  in  the 
types  of  operations  and  differences  in 
the  size  of  airplanes;  these  differences  in 
many  instances  still  apply.  But  other 
differences,  such  as  certain  performance 
and  equipment  requirements. 
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operati(Hial  control  requirements,  and 
passenger  information  requirements  are 
not  size-  at  operat^cmally-based.  Some 
differences  betwee^  the  two  sets  of 
regulations  must  bp  maintained  while 
others  can  be  eliminated  to  improve  the 
safety  of  commute^  operations. 

m.C.  Congressional  Hearings 

On  February  9,  t994.  Congress  held 
hearings  on  the  adequacy  of  commuter 
airline  safety  rBguktions.  The  piupose 
of  the  hearings  waf  to  determine  if  FAA 
safety  regulations  ihoidd  be  modified  to 
establish  a  single  standard  for  all 
scheduled  operations  regardless  of 
airplane  size.  Repiesentatives  of 
government,  industry,  and  the  public 
presented  testimony.  Most  testimony 
supported  the  upg^ding  of  safety 
requirements.        | 

ni.D.  NTSB  Study 

In  November  19^,  the  National 
Transportation  Sa|aty  Board  (NTSB) 
published  a  study  on  commuter  airUne 
safety.  (National  Tiransportation  Safety 
Board  Safety  Study:  Commuter  Airline 
Safety,  NrSB/SS-H/02.)  The  study  was 
based  on  the  NTS9's  analysis  of 
accident  investigations  and  previous 
studies,  on  a  receqt  site  survey  of  airline 
operations  and  policies  conducted  at  a 
representative  santole  of  commuter 
airlines,  and  on  information  obtained 
from  a  public  forum  on  commuter 
airline  safety  convened  by  the  NTSB. 

hi  the  study,  the  NTSB  found  that  the 
commuter  air  carreer  industry  has 
experienced  majot  growth  in  passenger 
traffic  and  changes  in  its  operating 
characteristics  sin^e  the  NTSB's  1980 
study  of  the  commuter  airline  industry. 
The  NTSB  foimd  tiiat  there  has  been  a 
trend  in  the  industry  toward  operating 
larger,  more  sophisticated  aircraft,  and 
many  carriers  have  established  code- 
sharing  arrangemoits  with  major 
airUnes.  The  ^4TSB  concluded  that  the 
regiUations  contai|ied  in  14  CFR  part 
135  have  not  kept^Mce  with  changes  in 
the  industry. 

As  a  result  of  th^  findings,  the  NTSB 
issued  the  following  safety 
recommendationsito  the  FAA: 

•  Revise  the  Federal  Aviation 
Regulations  such  that  all  scheduled 
passenger  service  conducted  in  aircraft 
with  20  or  more  passenger  seats  would 
be  conducted  in  accordance  with  the 
provisions  of  14  CFR  part  121.  (A-94- 
191) 

•  Revise  the  Federal  Aviation 
Regulations  such  that  all  scheduled 
passenger  service  conducted  in  aircraft 
with  10  to  19  passenger  seats  would  be 
conducted  in  accordance  with  14  CFR 
part  121,  or  its  fuQctional  equivalent, 
wherever  possible.  (A  94-192) 


In  the  1994  study,  the  NTSB 
examined  the  differences  in  flight 
dispatch  requirements  between  parts 
121  and  135.  The  NTSB  found  that,  in 
the  absence  of  support  from  licensed 
dispatch  personnel,  it  is  difficult  for  a 
part  135  pilot  to  accomplish  several 
tasks  between  flights  in  the  short 
periods  of  time  available.  The  lack  of 
support  might  increase  the  risk  of 
critical  mistakes  that  could  )eopardize 
the  safety  of  flight.  As  a  restilt  the  NTSB 
issued  the  following  recommendation  to 
the  FAA: 

Require  principal  operations 
Inspectors  (POI)  to  periodically  review 
air  carrier  flight  operations  policies  and 
practices  concerning  pilot  tasks 
performed  between  flights  to  ensure  that 
carriers  provide  pilots  with  adequate 
resoiut»s  (such  as  time  and  personnel) 
to  accomplish  those  tasks.  (A-94-193) 
The  FAA  published  all  of  the  NTSB 
recommendations  in  the  Federal 
Register  (59  FR  63185.  December  7, 
1994)  and  received  public  conunents 
generally  supporting  the  expansion  of 
the  operational  rules  of  part  121.  except 
for  flight  time  limitations,  to  commuter 
operations  under  part  135.  Some 
commenters  had  considerable 
reservations  about  applying  certain  part 
121  equipment  requirements  to  smaller 
airplanes.  The  FAA  considered  these 
comments  in  developing  this  rule. 

m.E.  Related  FAA  AcUon 

In  December  1994,  the  FAA  proposed 
revisions  to  the  training  and 
qualification  requirements  of  certificate 
holders  conducting  commuter 
operations  under  part  135.  The 
proposed  rule  also  addressed  crew 
resource  management  training  for  pilots, 
dispatchers,  and  flight  attendants  in  part 
121.  (59  FR  64272,  December  13, 1994) 
[Add  Final  Action) 

IV.  The  Proposed  Rule  and  General 
Description  of  Comments 

In  Notice  95-5,  the  FAA  proposed  to 
require  that  all  scheduled  passenger- 
carrying  operations  in  airplanes  with  a 
passenger-seating  configuration  of  10  or 
more  seats  (excluding  any  crewmember 
seat)  and  all  scheduled  operations  in 
turbojets  (r^ardless  of  the  number  of 
seats)  must  be  conducted  under  part 
121.  The  proposal  would  require 
certificate  holders  now  conducting 
scheduled  passenger-carrying 
operations  under  part  135  in  iurplanes 
with  a  passenger-seating  configuration 
(excluding  any  crewmember  seat)  of  10 
to  30  seats  or  in  turbojets  to  be 
recertificated  and  to  conduct  the 
applicable  operations  in  compliance 
with  part  121  requirements.  In  some 
instances  the  proposed  rule  revised  the 


requirements  of  part  121  to  make 
compliance  with  the  requirements 
feasible  for  operations  in  smaller.  ,    ' 
nontransport  category  airplanes. 

In  response  to  Notice  95-5,  the  FAA 
has  received  over  3,000  comments  from 
the  public.  Of  these,  most  are  solely  on 
the  issue  of  the  Age  60  Ride.  Many  of 
the  Age  60  commenters  are  pilots  and 
other  individuals  who  address  the 
current  rule  in  part  121;  very  few 
address  the  specific  Age  60  issue 
contained  in  this  rulemaking,  i.e.  the 
applicability  of  the  Age  50  Rule  to  pilots 
of  affected  commuter  airplanes.  These 
comments  are  summarized  in  Section 
V.E.,  The  Age  60  Rule. 

Approximately  200  comments  were 
received  on  the  substantive  issues  raised 
by  Notice  95-5.  These  commenters 
represent  air  carriers;  manufacturers; 
associations  representing  air  carriers, 
manufacturers,  pilots,  dispatchers,  and 
passengers;  State  and  local 
governments;  the  U.S.  Small  Business 
Administration;  the  National 
Transportation  Safety  Board;  and 
individuals.  While  some  commenters 
voice  general  support  for  the  goals  of 
Notice  95-5.  most  raise  concerns  about 
specific  proposals.  Industry  commenters 
are  particularly  concerned  about  the 
costs  of  complying  with  the  proposed 
rule,  • 

The  FAA  also  conducted  tbree  public 
meetings  on  the  proposed  rule:  on  May 
18, 1995,  in  Anchorage,  Alaska;  on  June 
14, 1995,  in  Chicago,  Illinois;  and  on 
June  21, 1995,  in  Las  Vegas.  Nevada. 
Testimony  from  the  public  meetings  and 
written  statements  submitted  at  the 
meetings  have  been  included  in  the 
FAA  public  docket,  have  been 
considered  by  the  FAA  in  developing 
the  final  rule,  and  are  discussed  in  the 
following  discussion  of  comments  along 
with  all  written  comments  that  were 
submitted  to  the  FAA  docket. 

In  Notice  95-5,  the  FAA  identified 
major  issues  that  the  agency  addressed 
in  developing  the  proposal.  These 
included  applicability  of  the  proposal, 
aircraft  certification  issues,  flight  time 
limits,  the  Age  60  Rule,  use  of  a 
dispatch  system,  certain  equipment 
items,  and  the  compliance  schedule. 
Comments  received  on  these  major 
issues  and  the  FAA's  response  to  these 
comments  are  discussed  in  Section  V. 
Comments  received  on  specific 
proposals  and  the  FAA's  response  to 
these  comments  are  discussed  in 
Section  VI.  Comments  specifically 
addressing  cost  issues  are  discussed  in 
Section  VII.  Below  is  a  Ust  of  some  of 
the  major  commenters  and  their 
associated  abbreviations.  The  full  name 
of  each  commenter  is  used  when  the 
commenter  is  first  mentioned.  In 


subsequent  disdussions,  the 
commenter's  abbreviation,  as  shown 
below,  is  used. 

Abbreviations  for  Commenters 

AAAE    American  Association  of  Airport 

Executives 
AACA    Alaska  Air  Carriers  Association 
ADF    Airiine  Dispatchers  Federation 
AIA    Aerospace  Industries  Association 
ALPA    Air  Line  Pilots  Association 
APA    Allied  Pilots  Association 
ASA    Adantic  Southeast  Airlines 
GAMA    General  Aviation  Manufacturers 

Association 
HAI    Helicopter  Association  International 
lAPA    International  Airline  Passengers 

Association 
NACA    National  Air  Carrier  Association 
NATA    National  Air  Transportation 

Association 
NTSB    National  Transportation  Safety  Board 
Penair    Peninsula  Airways 
RAA    Regional  Airlines  Association     ■ 

V.  Major  Issues 

V. A.  General  Justification 

In  Notice  95-5,  the  FAA  justified  the 
proposed  rule  on  the  basis  of  the  higher 
accident  rate  for  commuter  airlines. 
Parts  of  the  proposed  rule  were  also 
supported  by  the  testimony  from 
Congressional  hearings  on  commuter 
airline  safety  regulations  and  by  the 
NTSB  study,  based  on  accident 
investigations  and  previous  studies, 
which  found  that  part  135  regulations 
had  not  kept  pace  with  changes  in  the 
industry. 

Comments:  The  NTSB  and  the  Air 
Line  Pilots  Association  (ALPA) 
generally  support  the  proposal  and  its 
justification.  A  comment  from  the 
International  Airline  Passengers 
Association  (L\PA)  supports  the 
rulemaking  justification  by  stating  the 
findings  of  a  recently  completed  lAPA 
study  of  commuter/regional  airplane 
safety  records  in  the  United  States 
covering  the  period  1970  through  March 
31, 1994.  According  to  lAPA,  during 
that  period  carriers  using  airplanes  with 
30  or  fewer  seats  had  29  fatal  accidents 
with  249  passenger  fatalities;  over  30 
seat  regional  carriers  had  1  fatal 
accident  with  2  passenger  fatalities; 
major  airlines  had  11  fatal  domestic  jet 
accidents  with  527  passenger  fatalities. 

In  contrast  to  these  comments,  many 
other  commenters  state  that  the 
proposed  ndemaking  lacked  sufficient 
justification.  Recent  accident  data,  say 
these  commenters,  have  shown 
significant  reductions  in  accident  rates 
for  commuters  so  that  the  difference  in 
accident  rates  for  part  121  operations 
and  part  135  commuter  operations  is 
minimal.  According  to  at  least  one  of 
these  commenters,  if  the  accidents  that 
occurred  in  extreme  environments  such 


as  Alaska  are  removed,  the  accident  rate 
under  the  two  parts  would  be  either  the 
same  or  lower  for  part  135  commuter 
operations. 

According  to  some  commenters,  the 
recent  accidents  cited  in  Notice  95-5 
were  all  caused  by  pilot  error  and  thus 
would  not  have  been  prevented  by  this 
rulemaking  but  could  have  been 
prevented  by  improvements  in  training. 

Some  commenters  state  that  the 
proposed  rule  is  the  result  of  public, 
media,  and  agency  overreaction  to 
recent  commuter  accidents  and  that 
both  the  public  and  the  media  drew 
inaccurate  conclusions  about  commuter 
airline  safety  from  these  accidents. 
According  to  these  commenters,  instead 
of  hastily  proposing  rules  based  on 
incomplete  information,  the  agency 
should  have  informed  the  public  that 
many  so-called  commuter  operations  are 
already  being  conducted  under  part  121. 

Several  commenters  state  that  the 
proposed  rule  will  decrease  safety 
because  in  order  to  avoid  the  proposed 
restrictions,  certificate  holders  now 
operating  airplanes  with  a  seating 
capacity  of  10  to  19  passenger  seats  will 
switch  to  reciprocating-powered 
airplanes  with  a  passenger  seating 
capacity  of  9  or  less  in  order  to  continue 
to  operate  under  part  135.  Furthermore, 
some  commenters  state  that  if  fares  are 
significantly  increased  to  pay  for  the 
more  restrictive  requirements, 
passengers  may  choose  ground 
transportation,  which  has  a  much  higher 
accident  rate. 

Several  commenters  state  that  the 
proposed  rule  would  have  a  significant 
economic  impact  on  small  airline 
operators,  in  some  cases  forcing  them  to 
close  their  businesses,  thus  eliminating 
air  transportation  to  some  locations.  In 
addition,  according  to  some 
commenters.  the  proposed  rule  would 
have  a  negative  impact  on  competition, 
particularly  in  the  foreign  market 
because  the  cost  of  U.S.  manufactured 
airplanes  would  increase. 

FAA  Response:  The  FAA  does  not 
agree  with  the  assessment  that  the 
proposed  rule  lacked  sufficient 
justification.  The  FAA  recognizes  the 
validity  of  some  of  these  comments 
especially  in  regard  to  unintended 
safety  decrements  if  the  aircraft 
performance  portions  of  the  proposed 
rule  were  adopted  on  the  schedule 
proposed.  While"  the  FAA  recognizes  the 
improvements  in  the  accident  data  for 
commuter  airlines  in  recent  years,  it 
intends  through  this  rulemaking,  and 
other  related  rulemaking  actions 
underway,  to  reduce  the  accident  rate 
even  further. 

Several  commenters  have  questioned 
the  need  for  a  rule  that  would  move 


affected  commuters  into  part  121 
domestic  or  flag  operations.  For  instance 
two  commenters  argue  that  a  dispatch 
system  would  not  have  prevented  the 
three  accidents  cited  by  the  FAA  in  the 
NPRM.  It  would  be  a  mistake  to  assume 
that  the  FAA  is  basing  this  final  rule  on 
just  those  three  accidents.  Similarly,  it 
would  be  a  mistake  to  conclude  that  the 
FAA  is  justifying  this  rule  on  merely 
"perceptions"  of  a  problem.  Those 
accidents  were  catalysts  for  the 
Government  to  focus  on  the  differences 
in  the  part  121  accident  rate  and  the 
accident  rate  for  10-  to  30-seat  part  135 
commuters.  Over  the  next  15  years 
affected  commuters  are  expected  to  have 
had  67  more  accidents  than  they  would 
have  had  if  the  accident  rate  for  part  135 
affected  commuters  were  the  same  as 
that  for  part  121  scheduled  operators. 
The  FAA  believes  that  adoption  of  this 
rule  will  significantly  close  the  accident 
rate  gap  over  time. 

The  FAA  believes  that  the  part  121 
regulatory  scheme  for  scheduled 
operations  is  more  appropriate  for  the 
10-  to  30-seat  scheduled  of)erations.  The 
added  safety  features  and  requirements 
in  part  121  domestic/flag  rules, 
including  the  dispatcher  system,  will 
increase  safety  for  the  affected 
commuters.  Because  most  accidents  are 
caused  by  human  errors,  rules  such  as 
the  part  121  training  rules  and  the 
dispatcher  system  rules  are  some  of  the 
most  valuable  tools  in  reducing  the 
number  of  these  kinds  of  accidents. 
Rules  that  most  directly  relate  to 
preventing  accidents  caused  by  human 
errors  are  being  imposed  on  the  affected 
commuters  on  a  faster  schedule  than 
many  of  the  other  rules  (e.g.,  aircraft 
performance  and  certain  equipment 
retrofits).  It  can  be  reasonably 
anticipated  that  applying  part  121 
operating  rules,  including  these  two 
groups  of  rules,  can  begin  to 
immediately  and  significantly  reduce 
the  accident  rate  for  affected 
commuters.  For  instance,  the  FAA 
anticipates  that  requiring  operators  to 
have  someone  (i.e.,  a  certificated 
dispatcher)  double  check  the  work  of 
the  pilot  and  provide  the  flight  crew 
with  updates  on  weather  and  alternate 
airports  can  reduce  some  human  factor 
errors.  The  FAA  believes  that  if  the 
flight  crew  is  subjected  to  more 
stringent  flight  and  duty  safeguards 
(either  the  current  part  121  domestic 
flight  and  duty  rules  or  the  rules  in  a 
soon  to  be  issued  NPRM  in  which  the 
FAA  will  propose  to  overhaul  all  the 
flight  and  duty  regulations),  the  dangers 
of  fatigue  causiifg  a  human  factors  error 
will  be  reduced.  Enhanced  part  121 
Uaining  (which  is  being  required  of 
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affected  conunut#ra  in  an  associated 
final  rule)  will  al^  reduce  some  human 
factor  errors. 

It  is  critically  important  to  impose  the 
bulk  of  the  part  121  regulatory  scheme 
on  afiiocted  commuters  because  the 
absence  of  any  significant  portion  of 
that  regulatory  sdbeme  may  lessen  the 
effectiveness  of  the  rest  of  the  safety 
features  in  the  part  121  regulatory 
scheme.  Even  the  best  trained  and  well 
rested  pilot  is  a  hitunan  being  and, 
therefore,  subject  to  making  errors.  With 
a  dispatcher  system,  the  chances  of  pilot 
miscakulatifflu  dr  oversights  could  be 
reduced.  Moreover,  a  dispatcher  can 
assist  the  flight  c4ew  in  making  enroute 
plans  for  an  alternate  airport  (which 
might  be  necessary  due  to  weather 
problems,  air  tra$c  control  problems, 
airplane  equipment  problems,  fuel 
problems,  etc.)  while  the  crew  focuses 
on  flying  the  airplane.  It  is  reasonable  to 
conclude  that  the  accident  rate  for 
affected  commuters  can  be  reduced  to  a 
level  closer  to  thqt  of  ciirrent  part  121 
domestic  operations  by  eliminating 
most  of  the  regulatory  differences  that 
the  two  different  tegulatory  schemes 
allowed. 

While  major  aii  carriers  may  require 
commuter  affiliates  to  follow  certain 
part  121  standard^,  and  in  some  cases 
even  exceed  som^  part  121  standards, 
no  part  135  commuter  operator 
currently  operates  luider  part  121 
operations  specifications  or  totally 
compUes  with  allpart  121  standards 
(e.g.,  many  part  121  requirements  are 
based  on  the  assumption  that  tran^rart 
category  airplanes  are  operated).  Most 
importantly,  no  part  135  commuter  is 
required  by  cxirreht  FAA  regulation  to 
comply  with  part  121  requirements. 

Recent  accidents  brought  to  public 
attention  the  differences  between  part 
135  and  part  121  and  the  lack  of 
continuing  justifi^tion  for  these 
differences.  As  Notice  95-5  pointed  out, 
the  distinction  between  these  two  types 
of  operations  was,  in  the  beginning,  an 
obvious  necessity.  Major  air  carriers 
engaged  in  public  transportation  were 
entirely  different  ^m  the  small  on- 
demand,  air  taxi  operator.  But  with  the 
development  and  {growth  of  what  has 
come  to  be  known  as  commuter  service, 
the  line  between  ifae  two  has  blurred. 
Certain  segments  of  the  commuter 
industry  have  coiitinued  to  develop 
commuter  categoi|y  airplanes,  holding 
the  line  at  19  pasaenger  seats  in  order 
to  stay  within  thejlimits  of  the  less 
restrictive  airworthiness  regulations  for 
nontransport  category  aircraft.  This  has 
created  the  potential  for,the  further 
development  of  commuter  airplanes 
specifically  desigaed  to  stay  within  the 
limits  of  the  less  restrictive  regulations 


while  at  the  same  time  becoming  as 
sophisticated  or  more  sophisticated  in 
technology  than  some  transport  category 
airplanes  operated  by  the  major  carriers. 
With  hindsight,  the  FAA  may  not  have 
drawn  the  hne  as  it  currently  is  but 
would  have  attempted  &t>m  the  start  to 
maintain  one  set  of  requirements. 

Until  now  the  line  between  the 
requirements  has  not  created  a  safety 
concern,  but  as  the  commuter  maricet 
grows,  the  disparity  between  the  two 
sets  of  requirements  is  of  more  concern. 
There  is  no  longer  any  justification  for 
maintaining  two  sets  of  standards  for 
scheduled  operations  in  airplanes  with 
a  passenger-seating  configuration  of  10 
or  more  seats.  When  a  passenger  pays 
for  a  ticket  on  an  FAA  certificated 
commuter  operation,  that  passenger 
must  be  assured  of  the  bluest  possible 
level  of  safety. 

With  respect  to  commenters — 
concerns  that  the  proposed  rules  will 
actually  decrease  safety  because ' 
certificate  holders  will  switch  to 
reciprocating-powered  airplanes,  the 
FAA  has  modified  the  proposal, 
especially  in  regard  to  the  schedule  for 
some  airplanes  to  meet  part  121  airplane 
performance  criteria,  to  allow  operators 
sufficient  time  to  build  up  capital  or 
credit  to  make  changes  to  the  existing 
fleet  or  to  purchase  new  airplanes  that 
meet  the  bigher  performance  standards. 
The  FAA  does  not  want  to  move  so  fast 
as  to  force  operators  to  use  airplanes 
that  have  even  higher  accident  rates 
(i.e.,  airplanes  with  9  or  fewer  seats). 

The  rAA  finds  that  safety  and  the 
public  interest  require  extending  the 
proposed  compliance  dates  for  imposing 
part  121  performance  criteria 
requirements  and  some  equipment 
requirements  until  it  is  economically 
feasible  for  operators  of  10-  to  19-seat 
airplanes  to  acquire  or  lease 
replacement  aircraft.  The  FAA  has 
analyzed  the  situation  and  has 
concluded  that  many  operators  of  10-15 
seat  aircraft  would  replace  those  aircraft 
with  9  or  fewer  seat  aircraft  to  avoid  the 
sudden  imposition  of  large  costs  on 
their  ciurent  fleets.  Without  the  FAA 
modifying  its  proposal  with  regard  to 
airplane  performance  requirements, 
many  airplanes  would  be  eliminated 
from  scheduled  service  at  the  first 
compliance  date  (i.e.,  15  months  after 
publication  of  the  final  rule)  and 
operators  of  other  airplanes  would  have 
to  offload  passenger  seats,  thereby 
causing  the  economic  and  safety 
impacts  discussed  previously.  This 
modification  would  be  consistent  with 
the  National  Transportation  Safety 
Board's  (NTSB)  recommendation  for 
airplanes  with  10-  to  19-seats  in 
scheduled  service.  For  those  aircraft,  the 


NTSB  recommended  that  scheduled 
passenger  service  be  conducted  in 
accordance  with  part  121  "*  *  *  or  its 
functional  equivdent,  wherever 
possible". 

Clearly  the  NTSB  used  the  phrase 
"wherever  possible"  because  it  knew 
that  it  was  not  possible  for  a  substantial 
portion  of  the  10-  to  19-seat  airplane 
fleet  to  meet  all  of  the  requirements  of 
part  121.  The  NTSB  carefully  chose  its 
words  when  it  made  its 
recommendations  for  10-19  seat 
airplanes  used  in  scheduled  service. 
The  NTSB  recognized  that  the  FAA 
necessarily  had  to  exercise  judgment 
about  which  part  121  regulations  to 
impose,  whidi  regulations  could  be 
modified  to  achieve  functional 
equivalency,  and  which  regulations 
simply  midit  not  be  possible. 

In  regard  to  comments  that  higher 
fares  resiUting  from  this  rulemaking  wall 
cause  passengers  to  switch  to  less  safe 
modes  of  transportation,  it  has  been  the 
FAA's  observation  that  passengers  are 
usually  willing  to  pay  for  safety.  While 
some  may  choose  to  drive  rather  than 
fly,  that  has  not  stopped  the  airlines  in 
the  past  torn  raising  fares.  It  should  also 
be  noted  here  that  the  public  tolerates 
a  higher  accident  rate  for  automobile 
travel  than  for  airplane  travel.  If  air 
transportation  accident  rates 
approached  that  of  groimd  travel,  most 
Americans  would  stop  flying.  The  air 
transportation  industry  iis  very  aware  of 
this;  it  is  the  main  reason  that  air 
transportation  is  safe.  As  one 
commenter  points  out.  the  recent 
commuter  accidents  caused  a  12  percent 
drop  in  passengers  on  commuter 
airlines.  That  is  a  significant  cost  to 
indust^. 

The  FAA  has  carefully  considered  the 
economic  impact  of  the  proposed 
regulations  and  has  reviewed  and 
revised  its  analysis  in  light  of  the 
comments  received.  (See  Section  Vm.) 
The  agency  has  determined  that  the 
impact  of  the  final  rule  should  not 
disrupt  air  transportation  service  and 
that  few,  if  any.  certificate  holders  will 
discontinue  their  commuter  operations. 
During  the  transition  period,  the  FAA 
will  work  with  certificate  holders  who 
are  switching  to  part  121  requirements 
to  make  the  switch  as  smooth  as 
possible.  It  should  also  be  noted  that  the 
compliance  schedule  provides  for  a 
gradual  updating  of  equipment  and 
operations  and  will  allow  certificate 
holders  the  choice  of  upgrading  or 
phasing  out  airplanes  that  caimot  be 
upgraded  without  significant  cost. 

Some  may  argue  that  there  may  still 
be  limited  circimistances,  even  with 
these  changes,  where  the  effects  of  this 
rule  (and  related  rulemakings  on 


upgraded  training  requirements  and 
pilot  flight  time  and  duty  limitations) 
will  be  so  burdensome  as  to  lead  to 
adverse  safety  consequences  and/or  a 
loss  of  critical  air  service.  This  is  neither 
FAA's  intention  nor  its  expectation. 
Indeed,  the  entire  premise  of  this 
rulemaking  is  that  safety  standards  can 
and  must  be  improved  for  the  benefit  of 
passengers  in  10-30  passenger  seat 
aircraft  in  scheduled  service. 

Nevertheless,  there  is  in  place  in  14 
CFR  11.25  a  process  for  requesting  and 
granting  exemptions  from  regulatory 
requirements,  including  those  adopted 
here.  As  with  any  request  for 
exemption,  of  coiuse,  an  applicant 
would  have  to  demonstrate  that  the 
public  interest  justifies  such  an 
exemption.  In  this  case,  an  applicant 
could  show,  for  example,  that  it  is 
imable  to  comply  with  a  particular 
provision  or  a  particular  schedule  date 
due  to  circumstances  beyond  its 
reasonable  control  (rather  than  its  own 
failure  to  act  in  a  timely  or  prudent 
manner),  that  there  is  convincing 
evidence  that  alternative  service  is 
unavailable  to  the  public,  and  that  the 
carrier  would  be  able  to  maintain  an 
adequate  level  of  safety  during  the 
period  of  the  requested  exemption. 

We  would  expect  that  any  exemption 
from  this  rule  would  be  for  a  limited 
period  only,  such  as  the  time  required 
for  delivery  of  a  piece  of  equipment  that 
has  been  ordered.  Our  goal  would  be  to 
permit  the  air  carrier  to  come  into 
compliance  with  the  rule  in  an  orderly 
maimer,  and  not  simply  to  delay  or 
avoid  the  cost  of  compliance. 

The  FAA  considers  this  rulemaking  a 
positive  step  towards  promoting  air 
transportation  by  renewing  confidence 
in  commuter  operations.  Most 
importantly,  this  rulemaking  should 
reduce  the  accident  rate  of  the  affected 
commuters  to  a  rate  that  is  closer  to  that 
of  ciurent  part  121  domestic  operators. 

This  rulemaking  is  consistent  with  the 
FAA's  obligation  in  accordance  with 
section  44701(d)  of  Title  49  of  the  U.S. 
Code' that  when  prescribing  a  regulation 
or  standard  to  promote  safety  or  to 
establish  minimum  safety  standards,  the 
Administrator  shall  consider  the  duty  of 
an  air  carrier  to  provide  service  with  the 
highest  possible  degree  of  safisty  in  the 
public  interest.  The  intent  of  this 
rulemaking  is  to  provide  the  highest 
possible  degree  of  safety  to  affiected  . 
commuter  operations. 

V.B.  Applicability 

The  FAA  proposed  that  part  121 
requirements  would  apply  to  all 
scheduled  passenger-carrying 
operations  for  compensation  or  hire  in 
airplanes  with  a  passenger-seating 


configuration  of  10  or  more  seats  and  to 
all  scheduled  passenger-carrying 
operations  for  compensation  or  hire  in 
turbojet-powered  airplanes  regardless  of 
seating  capacity.  (Throughout  the  rest  of 
this  document  these  certificate  holders 
are  referred  to  as  the  "affected  certificate 
holdera"  or  the  "affected  commuters.") 
Under  the  proposal,  scheduled 
passenger-carrying  operations  in  non- 
turbojet  airplanes  with  9  or  fewer 
passenger  seats,  on-demand  operations 
with  airplanes  with  30  or  fewer 
passenger  seats,  operations  in  single- 
engine  airplanes,  and  operations  in 
rotorcraft  would  continue  to  be  under 
part  135. 

The  proposed  rule  would  also  have 
eliminated  the  frequency  of  operations 
test  of  five  round  trips  per  week  which 
allowed  some  part  135  scheduled 
operations  to  be  conducted  imder  the 
on-demand  rules  of  part  135. 

Comments:  While  no  commenters 
specifically  object  to  applying  part  121 
requirements  to  commuter  operations  in 
airplanes  of  20  to  30  passenger  seats, 
several  commentere,  many  of  them 
small  part  135  certificate  holders,  object 
to  applying  part  121  requirements  to 
commuter  operations  in  airplanes  of  10 
to  19  passenger  seats.  According  to 
these  commenters,  the  FAA  did  not 
sufficiently  justify  imposing  the  more 
restrictive  part  121  requirements  on 
operations  in  these  size  airplanes  and 
the  small  certificate  holders  of  these 
airplanes  would  not  be  able  to  meet  the 
economic  burden  of  the  proposal.  A  few 
certificate  holders  state  that  if  the 
regulations  are  implemented  as 
proposed  they  would  either  have  to 
downgrade  their  airplanes,  reduce  the 
number  of  passenger  seats,  or  terminate 
certain  services.  This  is  especially  the 
case  for  small  fixed-based  certificate 
holders,  who  conduct  mostly  on- 
demand  service  with  some  scheduled 
service,  and  for  certificate  holders  who 
service  remote  areas  such  as  parts  of 
Alaska,  Hawaii,  or  the  islands  of  Samoa. 
Commenters  also  state  that  the  burden 
is  greater  for  certificate  holders  not 
affiliated  with  a  major  airline  and  that 
drawing  the  line  at  10  or  more  includes 
many  small,  independent  certificate 
holdera.  According  to  commenters, 
these  certificate  holders  provide  a 
different  kind  of  service  from  what  the 
larger  commuter  operatore  provide. 

One  commenter,  lAPA,  states  that  part 
121  requirements  should  apply  to  all 
scheduled  passenger-carrying 
operations,  no  matter  how  many  seats 
are  on  the  airplane.  According  to  this 
commenter,  by  leaving  out  the  imder  10- 
seat  aircraft  from  the  rulemaking, 
passengera  would  be  exposed  to  travel 
on  the  least  safe  aircraft  operating  in 


scheduled  passenger  transportation. 
According  to  the  commenter,  most 
under  10-seat  aircraft  are  piston- 
engined,  with  a  lower  level  of  engine 
reliability  and  performance.  The  aircraft 
are  frequently  operated  in  harsh 
environments  thereby  exposing 
passengers  to  higher  risks. 

Many  of  the  commenters  who  object 
to  the  apphcability  of  part  121  to  aircraft 
with  10  to  19  passenger  seats,  also 
object  to  the  definition  of  "scheduled" 
in  proposed  §  119.3.  According  to  these 
commenters,  the  effect  of  the  current 
description  in  SFAR  38-2  of  commuter 
air  carriere  that  includes  5  roimd  trips 
per  week  should  not  be  changed. 
Apparently  some  small  certificate 
holdera  that  conduct  mostly  on-demand 
service  also  provide  one  or  two 
scheduled  service  flights  per  week. 
According  to  these  commenters,  if  they 
have  to  upgrade  the  airplanes  and 
operations  to  part  121  to  conduct  these 
scheduled  flints,  they  will  downgrade 
the  airplanes  or  terminate  the  service. 
The  commenters  state  that  they  cannot 
afford  to  comply  with  part  121,  that  the 
service  they  provide  offers  one-of-a-kind 
service  to  remote  places  or  resorts,  and 
that  in  some  instances  there  is  no 
ground  transportation  to  these  locations. 
Several  on-demand  operators  and  the 
National  Air  Transportation  Association 
(NATA)  comment  that  the  FAA  should 
not  revise  part  135  on-demand 
requirements  either  at  this  time  or  at 
any  time.  These  commenters  are 
responding  to  a  statement  in  Notice  95- 
5  that  additional  standards  for  on- 
demand  air  taxi  operations  may  be 
considered  in  the  future. 

The  General  Aviation  Manufacturere 
Association  (GAMA)  objects  to 
including  all  scheduled  passenger- 
carrying  operations  in  turbojets  under 
part  121  regardless  of  the  number  of 
passengera.  While  GAMA  agrees  with 
the  FAA's  assumption  that  no  turbojets 
are  being  used  in  regularly  scheduled 
part  135  operations,  it  objects  to  the 
appUcabihty  because  the  FAA  presented 
no  technical  justification  for  the 
proposal.  GAMA  recommends  allowing 
turbojets  with  a  passenger-seating 
capacity  of  9  or  less  to  operate  under 
part  135.  Aerospace  Industries 
Association  (AIA)  also  objects  that  no 
rationale  was  presented  for  including 
turbojets.  AIA  states  that  the  proposed 
rule  offere  an  unfair  competitive 
advantage  for  normal  category 
tujboprops  against  jets  with  a  passenger- 
seating  capacity  of  9  or  less.  United 
West  Airlines  states  that  it  is  a  small 
operation  with  two  jets,  that  it  costs 
$70,000  a  year  to  train  its  four  pilots, 
and  that  the  proposed  rule  will  put  the 
airline  out  of  business. 
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Two  individual  commenters 
recommend  Hut  "any  scheduled 
operation  with  airpluies  seating  more 
than  9  passengers  but  less  than  19 
passengers"  be  operated  under 
supplnnental  r^les  when  that 
scheduled  operation  is  a  code-sharing 
arrangement  with  another  part  121 
scheduled  carri^. 

FAA  Respond  The  so-called 
"frequency  of  operatioB"  provision  in 
the  SFAR  38-2  definition  of  commuter 
air  carrier  does  not  exist  for  current  part 
121  operations.  Affscted  commuters 
being  upgraded  to  part  121  by  this  rule 
will  be  required  to  conduct  ail  of  their 
scheduled  operations  under  part  121 
regardless  of  th^  number  of  scheduled 
(^)eratioiu.  Hovfever,  the  FAA  has 
decided  to  retai|i  the  frequency  of 
operations  distiiiction  for  those 
operations  conc|ucted  in  airplanes  with 
a  passenger-seating  configuration  of  9 
seats  or  less  by  Revising  the  definitions 
of  "cranmuter  operation"  and  "on 
demand  operatita"  in  $  119.3. 
Therefore,  scheduled  operations  in 
airplanes  with  a)  passenger-seating 
configuration  of9  or  less  (except 
turbojets)  and  conducted  on  a  particular 
route  with  a  frequency  of  fewer  than 
five  round  trips  |>er  week  (regardless  of 
whether  one  or  fiore  airplanes  are  used 
on  the  route)  woiuld  be  conducted  under 
the  requirements  applicable  to  on- 
demand  operatiens. 

The  FAA  believes  that,  because  of  the 
nature  of  the  operation  in  which  small 
turbojets,  whichlars  type  certificated 
under  part  25,  afe  used  (e.g., 
transoceanic,  lo»g  range,  international, 
etc.),  they  approximate  the  operations  of 
larger  air  carrier^.  For  example,  part  135 
contains  no  requirements  for  long-range 
navigational  equipment  or  long-range 
fuel  considerations.  In  an  effort  to 
increase  the  safety  for  passengers 
carried  in  those  Idnds  of  operations,  the 
FAA  has  determined  that  any  scheduled 
operations  of  turbojet  airplanes  should 
be  conducted  imider  part  121. 

The  FAA  disa|rees  with  commenters 
who  suggest  that  commuter  operations 
in  code-sharing  irrangements  should  be 
conducted  unde^  the  rules  for 
supplemental  operations.  Code-sharing, 
although  it  may  affect  passengers' 
perceptions,  is  a  business/marketing 
arrangemmit  and  is  not  the  basis  for  an 
FAA  regulatory  scheme.  Scheduled 
operations  in  airplanes  with  10  or  more 
passenger  seats  «iould  come  under  part 
121  domestic  or  flag,  as  appropriate,  not 
under  supplemental  rules. 

The  only  operators  who  currently 
operate  imder  pqrt  135  on-demand  rules 
that  would  be  re^{uired  to  conduct  their 
operations  undef  part  121  scheduled 
rules  are  those  wbo  are  included 


because,  as  discussed  above,  part  121 
does  not  contain  a  frequency  of 
operation  provision.  If  circiunstances  in 
the  future  necessitate  a  change  to  these 
rules,  commenters  will  have  an 
opportimity  to  comment  on  any 
proposed  changes. 

Air  Tour  Industry  Comments:  Several 
comments  were  received  from  air  tour 
operators  in  the  State  of  Nevada  and  the 
vicinity  of  the  Grand  Canyon.  Some  of 
these  certificate  holders  would  be 
affected  by  the  rulemaking  because  they 
operate  nontransport  category  airplanes 
of  10  to  19  seats  and  because  they 
provide  point-to-point  service;  for 
example,  from  Las  Vegas  to  Grand 
Canyon  Airport  even  though  the  flights 
are  exclusively  marketed  as  sightseeing 
and  not  point-to-point  travel.  Despite 
the  fact  that  they  technically  Call  into 
the  category  of  a  commuter  operator, 
these  commenters  claim  that  they  are 
more  like  an  on-demand  operator  and 
that  the  proposed  rule  would  penalize 
them  for  using  larger,  safer  airplanes 
than  their  competitors.  One  of  these 
commentera  states  that  it  does  not  fly 
dty  to  city,  but  flies  regularly  scheduled 
flights  that  take  off  and  land  at  the  same 
airport.  This  operator  states  that, 
because  of  the  nature  of  the  operation 
and  because  of  the  proposed  definition 
changes,  it  would  be  required  to  comply 
as  a  scheduled  operator. 

According  to  the  commentera,  since 
they  have  upgraded  from  6-  to  9-seat 
airplanes  to  19-seat  airplanes,  they  have 
been  required  to  install  ground 
proximity  warning  systems  (GPWS), 
traffic  alert  and  collision  avoidance 
systems  (TCAS),  cockpit  voice  recorders 
(CVR),  and  flight  data  recorders  (FDR), 
while  their  competitors  have  not  been 
burdened  by  these  costs.  According  to 
some  of  these  commenters,  this 
equipment  is  not  beneficial  in  their 
operating  environment  because  they 
typically  fly  in  VFR  conditions  on  short- 
range  flights  of  an  hoiu'  or  less. 

The  commentera  complain  that  if  the 
proposed  rule  is  implemented,  they  will 
be  forced  to  replace  the  tiurboprop 
airplanes  with  smaller  reciprocating- 
powered  planes  and  will  thereby  lose 
some  significant  safety  benefits  such  as 
the  following: 

•  The  two-pilot  crew  requirement 
with  captains  required  to  hold  an  Air 
Transport  Pilot  rating. 

•  Aircraft  certificated  to  higher  levels 
of  aircraft  performance. 

•  Aircraft  maintenance  procedures 
imder  the  more  comprehensive 
Continuous  Airworthiness  Maintenance 
Program. 

•  Safety  equipment  such  as  GPWS, 
TCAS.  CVR.  and  weather  radar. 


One  OHimienter  lists  some  of  the  more 
"onerous"  proposed  requirements: 

•  "Ditchable"  exits  in  case  of  water 
landings. 

•  Emergency  floor  path  exits. 

•  Third  attitude  indicator  (in  aircraft 
flown  in  daylight  under  visual  flight 
rules). 

•  Portable  protective  breathing 
equipment  (PBE). 

A  commenter  points  out  that  the  new 
aircraft  performance  requirements 
would  limit  maximum  operating  weight 
at  Grand  Canyon  due  to  the  high 
altitude. 

According  to  these  commentera, 
switching  to  smaller  airplanes  will 
increase  air  traffic  congestion  in  the 
Grand  Canyon  area,  decrease  safety  for 
passengere,  and  double  or  triple  noise 
levels. 

According  to  one  commenter,  these 
certificate  holdere  do  not  have  code- 
sharing  partnera  and  while  these 
certificate  holdera  sometimes  provide 
point-to-point  service,  the  flights  are 
typically  part  of  an  all-inclusive  tour 
package  which  includes  ground 
transfere  to  Las  Vegas  hotels,  sightseeing 
flights  to  the  Grand  Canyon,  and  motor 
coach  toura  of  the  Grand  Canyon.  This 
is  totally  imlike  typical  commuter 
operations. 

Another  commenter.  however,  says 
that  at  least  one  of  the  air  tour  operatora 
does  use  code-sharing  with  a  major 
carrier  and  that  the  offering  of  its 
scheduled  flights  is  available  by 
referencing  airline  computere  all  over 
the  world. 

Some  of  the  commentera  cite  an  hfTSB 
report  ("Safety  of  the  Air  Tour  Industry 
in  the  United  States,"  June  1, 1995) 
which  states  that  the  implementation  of 
SFAR  50-2  has  created  a  safe  operating 
environment  for  air  tour  operators  over 
the  Grand  Canyon.  One  commenter 
quotes  NTSB  as  saying,  "The  level  of 
safety  of  air  tour  operations  could  be 
improved  by  creating  a  national 
standard  for  air  toiu  operations  that 
contains  definitions  specific  to  the  air 
tour  industry  and  specific  requirements, 
including  unique  operations 
specifications,  to  accommodate 
localized  unique  conditions,  similar  to 
the  special  conditions  contained  in 
SFAR  50-2." 

One  conunenter  states  that  his 
company  recruits  retired  airline  pilots  to 
provide  a  high  level  of  experience  and 
stability  to  the  flightcrews. 

The  Clark  County  Board  of  Aviation  is 
concerned  that  the  proposed  rule  could 
be  devastating  to  individual  certificate 
holdera  and  adversely  affect  the  vitality 
of  the  air  tour  industry  in  Southern 
Nevada. 


The  Grand  Canyon  Air  Tour  Council 
states  that  the  proposed  expanded 
definition  of  "scheduled  operations"  is 
the  problem  and  that  the  definition  was 
changed  with  no  satisfactory 
explanation  or  justification. 

The  Office  of  the  Lieutenant  Governor 
of  Nevada  testified  at  the  public  meeting 
held  in  Las  Vegas  that  compliance 
would  affect  a  "$250  million  industry 
that  we  have  worked  hard  to  develop." 

FAA  Response:  The  FAA  does  not 
agree  that  air  tour  operations  are  totally 
unlike  commuter  operations.  Much  of 
an  air  tour  flight  is  like  much  of  a 
ctmunuter  flight.  If  an  air  tour  operator 
is  conducting  scheduled  operations,  as 
defined  in  §  119.3,  in  airplanes  with  a 
passenger-seating  configuration  of  10  or 
more,  it  must  comply  with  part  121 
domestic  or  flag  requirements,  as 
applicable.  This  includes  operatora  who 
fly  from  and  return  to  the  same  point  on 
a  scheduled  basis. 

The  FAA  agrees  that  certain  aspects  of 
air  tour  operations  make  them  appear  to 
be  unlike  conunuter  operations.  For 
example,  portions  of  air  tour  flights  are 
at  lower  altitudes,  typically  over  rugged 
and  remote  terrain,  and  often  in  airapace 
that  is  congested  with  other  sightseeing 
aircraft.  The  FAA  has  beg\m  an  air  tour 
industry  project  to  study  the 
implications  of  these  differences  to 
safety  and  to  develop  regulations,  as 
necessary,  to  address  specific  features  of 
air  tour  operations.  If  regulations  are 
implemented  as  a  result  of  the  project, 
they  would  be  in  addition  to  current 
regulations,  as  is  SFAR  50-2  which 
prescribes  requirements  for  special 
conditions  relating  to  flights  over  the 
Grand  Canyon.  The  FAA  project  will 
consider  the  recent  NTSB  study  cited  by 
commentera.  Because  certain  part  121 
and  135  provisions  are  being  recodified 
into  part  119,  SFAR  50-2  and  SFAR  71 
are  being  updated  to  conform  to  this 
rulemaking. 

Alaskan  Comments:  Several 
comments  were  received  from  certificate 
holdera  in  Alaska,  Alaska  government 
agencies,  and  othere  interested  in  how 
the  proposal  will  affect  Alaskan 
operations.  Currently  Alaskan  certificate 
holdera  conducting  scheduled 
operations  in  airplanes  of  10  to  30  seats 
comply  with  part  135.  The  regulations 
allow  them  not  to  comply  with  flight 
time  limitations  for  scheduled 
operations  (§  135.261(b)  and  (c))  and 
instead  allow  them  to  follow  the 
regulations  for  on-demand  operations. 
Alaskan  certificate  holdere  using 
airplanes  of  more  than  30  seats  must 
comply  with  part  121  supplemental 
requirements  for  nonschedtiled  flights 
and  flag  requirements  for  international 
and  intra- Alaska  scheduled  operations. 


Notice  No.  95-S  proposed  no  exceptions 
for  Alaska.  Certificate  holdere  whose 
operations  fit  the  applicability  for 
scheduled  operations  for  airplanes  of  10 
or  more  seats  would  be  required  to 
comply  with  part  121  domestic 
requirMnents.  Intematioiud  operations 
would  follow  flag  requirements  of  part 
121  and  charter  operations  would 
follow  supplemental  requirements  of 
part  121.  Alaskan  operatora  ciurenUy 
operating  imder  part  121  flag  rules 
would  have  to  operate  imder  part  121 
domestic  rules  except  for  those 
operations  that  meet  the  definition  of 
flag  operations  in  proposed  §  119.3. 

The  basic  thrust  of  the  comments  is 
that  the  Alaska  environment  is  imique 
and  that  requiring  Alaskan  commuter 
operatora  to  comply  with  part  121 
requirements  would  be  devastating  to 
certain  certificate  holdere  in  Alaska  and 
therefore  to  certain  segments  of  air 
transportation.  Furthermore 
commentera  point  out  that  most  air 
transportation  in  Alaska  is  conducted  in 
small  reciprocating-powered  airplanes 
with  passenger-seating  capacities  of 
under  10  seats.  Therefore,  the  propojed 
rule  would  not  have  a  significant  effect 
on  air  transportation  safety  in  Alaska 
and  would  impose  an  economic  burden 
on  a  few  certificate  holdera  who  provide 
upgraded,  i.e.,  safer,  service.  According 
to  commentera,  the  accident  rate  for 
airplanes  with  under  10  seats  is  much 
hi^er  than  for  turbine-powered 
airplanes  with  19  seats.  (Accident  data 
analyzed  by  the  FAA  verifies  that, 
imlike  the  rest  of  the  nation,  the  part  of 
the  commuter  fleet  in  Alaska  involved 
in  accidents  contains  a  large  proportion 
of  under- 10-seat  aircraft.) 

Peninsula  Airways  (Penair),  as  well  as 
other  commentera,  states  that 
characteristics  of  Alaska  make 
commuter  operations  in  the  State  unlike 
those  in  other  parts  of  the  country.  In 
particular  flights  are  conducted  in  the 
same  time  zone,  pilots  do  not  have  long 
commutes  to  their  jobs,  flights  are  not 
usually  conducted  between  9  p.m.  and 
7  a.m.,  and  operations  subject  to  Air 
Traffic  Contit)l  (ATC)  are  not  in 
congested  airapace.  This  rationale  is 
primarily  in  defense  of  using  the  flight 
time  limit  requirements  of  part  135 
nonscheduled  operations. 

Several  commentera  emphasize  the 
absolute  necessity  of  air  travel  in  Alaska 
where  many  of  the  towns  and  villages 
are  not  accessible  by  road.  They  say  that 
Alaskans  are  dependent  on  air 
transportation  and  the  cost  of  that 
transportation  must  remain  affordable. 
High  cost  items  in  the  proposal,  such  as 
the  possible  need  to  upgrade  airports, 
the  use  of  a  dispatch  system,  the  various 
equipment  requirements,  and  certain 


performance  requirements,  would  boost 
the  fares  to  levels  that  many  residents  of 
Alaska  could  not  afford.  The  State  of 
Alaska  Department  of  Transportation 
and  Public  Facilities  states  tnat  "the 
proposed  air  carrier  and  airport 
regulations  could  devastate  Alaska's 
heavily  aviation  dependent  economy." 
The  Alaska  Air  Carriera  Association 
(AACA)  states  that  the  proposed  rule 
would  end  the  growth  of  the  10-  to  19- 
seat  airplane  and  would  increase  hres 
by  67  to  100  percent  The  proposed 
airport  legislation  is  expected  to  cost  the 
state  $100  million.  AACA  states  that  the 
proposed  rule  would  directiy  affect  only 
15  certificate  holdere  in  Alaska.  Two- 
thirds  of  the  scheduled  air  carriera  use 
aircraft  with  a  seating  capacity  of  10 
seats  or  less. 

ERA  Aviation,  which  currently 
operates  under  part  121  flag  rules, 
objects  to  the  proposal  to  operate  as 
domestic/ supplemental.  It  operates  over 
100  aircraft,  fixed  and  rotary  wing, 
nationally  and  internationally.  The 
commenter  states  that  for  yeara  Alaska 
part  121  operatora  have  been  operating 
under  flag  rules,  both  for  scheduled  and 
nonscheduled  operations.  This  has 
allowed  increased  flexibility  in  crew 
scheduling,  which  is  necessary  because 
of  the  len^  of  Alaska  routes,  the  lack 
of  facilities  in  remote  locations,  and  the 
lack  of  road  networks  or  other  alternate 
forms  of  transportation  to  outlying 
communities.  Section  119.21  would 
require  these  carriera  to  operate  under 
domestic  rules,  which  would  decrease 
crew  scheduling  flexibility,  add 
substantially  to  costs,  derogate  safety, 
and  probably  result  in  the  elimination  of 
vital  air  transportation  services  to  some 
outiying  communities.  The  commenter 
says  there  is  no  safety  justification  for 
such  a  change  because  Alaska  part  121 
operators  have  established  an  excellent 
safety  record  under  existing  rules.  They 
say  that,  at  the  very  least,  Alaska 
carriera  currently  operating  under  flag 
rules  should  be  allowed  to  continue  to 
operate  under  flag  rules  for  both 
scheduled  and  nonscheduled 
operations. 

A  part  of  the  proposal  that  would 
have  affected  several  Alaskan  certificate  - 
holdere  is  the  proposal  that  single- 
engine  airplanes  with  10  passenger  seats 
now  operating  scheduled  flights  imder 
part  135  would  in  effect  have  to  remove 
a  seat  in  order  to  continue  operating  in 
scheduled  service  under  part  135. 
Single-engine  airplanes  are  ineligible  for 
operation  under  part  121.  The  only  10- 
seat  single-engine  airplane  model 
involved  is  the  single-engine  de 
Haviland  DHC-3  Otter  (not  to  be 
confused  with  the  twin-engine  de 
Haviland  DHC-6  Twin  Otter  mentioned 
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elsewhere  in  t^s  notice).  According  to 
AACA  and  oth^  commenters,  tbne  is 
no  posdble  safsty  benefit  in  taking  a 
seat  out  of  an  ai^lane,  but  the  cost  to 
certificate  hold^  who  want  to  continue 
to  use  these  airplanes  in  scheduled 
operations  will  oe  significant. 

NATA  comments  mat  no  accident 
involving  the  Otter  would  have  beoi 
prevented  by  limiting  the  seating  to  9 
passengers.  Puithennore.  according  to 
the  commenter.  the  FAA  cost  on  this 
issue  is  another'exampie  of  gross 
underestimation;  actual  costs  will  be  IS 
times  higher  (alinost  $22,000  per 
aircraft).  The  Qty  and  Bureau  of  Jxmeau 
opposes  the  proposal  to  remove  a  seat 
firam  the  10-seat  airplanes  so  that  they 
can  operate  \mclBr  part  135.  This 
commenter  notes  that  there  will  be 
additional  flights,  additional  noise,  and 
additional  congestion  on  the  water  and 
in  the  air.  R  notes  that  it  is 
incomprehensible  how  the  reduction  of 
one  seat  firom  the  Otter  will  provide  an 
additional  level  of  safety.  Wings  of 
Alaska  comments  that  the  most  cost- 
efficient  fioatpl^  used  in  southeast 
Alaska  is  the  sidgle-engine  DHC-3 
Otter.  Because  tMre  is  no  cost-effective 
replacement  aircraft  available  for  float 
operations  that  dffieis  the  same  capacity 
as  the  Otter,  replacing  them  is  not  an 
option.  Wings  stntes  that  it  operates  the 
Otter  about  6  m(^ths  a  year.  Four 
communities  th^t  do  not  have  runways 
receive  daily  service.  Wings  purchased 
five  10-seat  Otters  in  '92-93  to  improve 
service  to  a  wild^ess  sports  faciuty, 
substantially  reducing  noise  by  reducing 
the  nimiber  of  flights  by  50%.  Wings 
notes  that  considering  initial  operating 
experience  (lOEl  and  route  check 
reqiiirements,  it  |s  being  operated  at  a 
higher  level  of  safety  than  the  10  seat. 
on-demand  aircriaft  allowed  under  the 
rule  to  be  operated  in  part  135.  Wings 
estimates  that  the  removal  of  one  seat 
would  have  costithem  S85,000  in  1994. 
Wings  asks  that  the  Cessna  Caravan  and 
the  Cessna  Grand  Caravan  also  be 
allowed  to  operate  with  10  seats.  AACA 
comments  that  Ketchikan  Air  Service, 
Taquan  Air  Service,  and  Wings  of 
Alaska  together  operate  12  Otters  in 
southeastern  Alaska. 

The  NTSB  coiAments  that  it 
intentionally  exduded  airlines  that 
operate  exclusively  in  Alaska  from  its 
study  of  commuter  airline  safety    . 
because  of  the  unique  characteristics  of 
the  environment!  in  Alaska.  The  NTSB 
currently  is  conducting  a  study  of 
commercial  Alaska  aviation  including 
commuter  airlines.  The  NTSB  held  two 
public  meetings  \n  Alaska  during  Jime 
1995  and  visited  ia  number  of  scheduled 
and  nonscheduled  part  135  certificate 
holders  to  collect  information  for  the 


study.  The  NTSB  intends  to  compare 
flying  operations  in  Alaska  with  the  rest 
of  the  U.S.  The  study  is  scheduled  for 
completion  in  1995.  Sevoal  other 
commenters  mention  the  study  and 
suggest  that  the  FAA  should  wait  until 
the  study  is  completed  before  TnalHT)g 
any  chan«s  to  Alaskan  regulations. 

ALPA,  GAMA,  and  other  commenters 
state  that  safety  issues  are  the  same  in 
or  out  of  Alaska  and  that,  therefore, 
Alaska  should  not  be  given  a  blanket 
exemption  from  the  rulemaking.  ALPA 
and  GAMA  state  that  Alaskan  certificate 
holders,  as  well  as  certificate  holders  in 
other  parts  of  the  country,  may  need  to 
be  exempted  from  certain  requirements 
that  are  not  applicable  to  the  type  of 
operations  being  conducted  ana  should 
go  throiigh  the  standard  exemption 
request  procedures  in  such  cases. 

One  comment  from  an  individual 
pilot  in  Alaska  states  that  the  schedule 
he  flies  of  14  dajrs  on  and  14  days  off 
is  exhausting,  and  that  even  thou^  he 
gets  10  hours  of  rest  in  each  24  hours, 
it  is  not  enough  over  a  14-day  period. 
He  is  in  favor  of  the  proposed  flight  time 
limit  changes. 

Some  Ahskan  certificate  holders 
comment  that  they  rely  on  experienced 
pilots  who  are  familiar  with  the 
particular  demands  of  Alaskan 
(^Mrations.  Penair  states  that  10  percent 
of  its  pilots  are  age  60  or  over  and  that 
20  percent  are  over  age  52. 

Commenters  who  oppose  the  rule 
suggest  either  exempting  Alaska 
altogether,  not  including  the  lO-to-19 
seat  airplanes  in  the  rule,  or  allowing 
under-19-seat  airplanes  to  be  covered 
under  the  supplemental  rules  of  part 
121  rather  than  the  domestic  rules. 

FAA  Response:  The  FAA  agrees  with 
the  commenters  who  state  that  safety 
issues  are  the  same  in  or  out  of  Alaska. 
The  FAA  has  specifically  considered  the 
implications  of  the  proposal  on  Alaska 
given  its  unique  characteristics  and  has 
determined  that  the  rules  should  apply 
to  Alaska  as  proposed.  While  the  NTSB 
comment  on  Notice  95-5  states  that  the 
NTSB  excluded  Alaska  from  its  safety 
study  on  commuter  airline  safety,  the 
NTSB  states  in  the  report  that  its 
findings  from  the  information  obtained 
in  the  course  of  the  study  "apply  to 
operations  in  Alaska  as  well  as  the  other 
49  states  and  U.S.  Territories." 
("Commuter  Airline  Safety."  NTSB/SS- 
94/02).  Therefore,  this  final  rule  does 
not  provide  a  blanket  exemption  for 
Alaska. 

In  response  to  the  single-engine 
airplane  issue,  the  FAA  has  decided  to 
allow  an  exception  to  continue. 
Currently,  several  part  135  certificate 
holders  conduct  scheduled  passenger- 
carrying  operations  in  single-engine 


airplanes  type  certificated  with  two 
pilot  seets  in  the  "cockpit"  and  9 
passengOT  seats  in  the  "cabin. "  Some 
certificate  holders  are  authorized  to 
conduct  scheduled  operations  in  that     '. 
airplane,  the  Dl^3  Otter,  tmder 
daytime  VFR,  and  carry  a  tenth 
passenger  in  the  right-hand  pilot  seat.  In 
Notice  95-5,  the  FAA  proposed  to  limit 
all  scheduled  operations  of  single- 
engine  airplanes  to  the  carriage  of  nine 
passengers,  under  all  conditions.  (60  FR 
16235. 16273)  The  FAA  has  decided  to 
allow  the  current  practice  to  continue 
for  operators  who  currently  conduct 
single-engine  operations  under  daytime 
VFR  with  a  tenth  passoiger. 

Comments  on  £cemptions/ 
Deviations/Waivers:  Currently  some 
certificate  holders  operating  imder  part 
135  that  wiU  be  affected  by  this 
rulemaking  have  obtained  exemptions, 
deviations,  and  waivers  from  certain 
part  135  requiftments. 

AACA  states  that  AACA  has  held  an 
exemption  on  behalf  of  its  members 
allowing  removal  and  installation  of 
aircraft  seats  by  certain  pilots  and 
trained  groimd  personnel  imder  an 
FAA-approved  program.  The 
commenter  states  that  it  is  imclear 
v«^ether  or  not  aircraft  operated 
previously  under  part  135  in  Alaska 
would  be  allowed  to  continue  this  seat 
removal  and  installation  imder  part  121 
with  an  appropriate  exemption.  AACA 
states  that  taking  away  this  option 
would  significandy  increase  air  carriers' 
costs  and  diminish  their  flexibility  to 
utilize  aircraft  in  "combi"  (combination 
cargo/passenger)  configurations.  AACA 
recommends  that  all  exemptions, 
deviations,  or  waivers  held  by  a  part  135 
operator  automatically  be  carried  over 
into  its  part  121  operation.  As  presently 
written.  Notice  95-5  would  require 
compliance  with  part  121  first,  and  only 
then  would  the  FAA  evaluate  requests 
for  exemptions  to  part  121  rules.  This 
places  additional  and  imwarranted 
operational  costs  on  air  carriers 
transitioning  to  part  121. 

FAA  Response:  Tlie  specific 
exemption  referred  to  by  the  AACA 
applies  only  to  operations  with 
airplanes  with  a  passenger-seating 
configuration  of  9  or  less,  and  therefore 
is  not  affected  by  this  rulemaking. 
However,  exemptions  issued  for 
operations  under  part  135  do  not 
automatically  continue  in  effect  for 
operations  under  part  121.  Therefore, 
affected  comjnuters  who  will  in  the 
future  be  operating  under  part  121  must 
reapply  for  any  exemptions  they  believe 
should  apply  to  their  part  121 
operations  after  the  compliance  date  of 
this  rule.  Also,  general  exemptions 
issued  to  present  part  121  operators  will 
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not  apply  automatically  to  new  part  121 
operators  so  any  new  part  121  operator 
will  have  to  apply  to  be  included  in 
these  existing  exemptions. 

V.C.  Aircraft  Certification 

The  proposed  rule  would  amend  part 
121  to  require  each  10-  to  19-passenger 
seat  airplane  that  is  to  be  operated  in 
scheduled  operations  and  for  which  an 
application  for  type  certification  is 
made  after  March  24, 1995,  to  be  type 
certificated  in  the  transport  category. 
Afliscted  commuter  airplanes  are  type 
certificated  under  the  requirements  of 

part  23. 

In  Notice  95-5  the  FAA  stated  its 
intent  to  review  the  standards  of  parts 
23  and  25  to  see  if  the  level  of  safety 
intended  by  part  25  could  be  achieved 
for  those  airplanes  with  a  passenger- 
seating  configuration  of  19  or  less 
through  compliance  with  a  particular 
standard  of  part  23  or  another  standard, 
in  lieu  of  the  corresponding  standard  of 
part  25.  On  completion  of  that  review 
the  FAA  stated  its  intent  in  future 
rulemaking' to  consider  amending  part 
25  as  necessary  to  accommodate  type 
certification  in  the  transport  category  of 
certain  types  of  airplanes  previously 
type  certificated  in  the  commuter 
category. 

The  FAA  also  proposed  that  airplanes 
configured  with  10  to  19  passenger  seats 
already  in  service  or  manufactured  in 
the  futiire  under  an  already  existing  part 
23  commuter  category  type  certificate 
would  have  to  comply  by  specified 
compliance  dates  with  certain 
performance  and  equipment 
requirements  in  part  121.  These 
performance  and  equipment 
reqiiirements  are  discussed  later  in  this 
preamble. 

In  Notice  95-5  the  FAA  included  a 
table  thct  set  out  a  list  of  potential 
modifications  that  were  being 
considered  for  application  to  airplanes 
having  a  passenger-seating  configuration 
of  10-19  seats  that  were  type 
certificated  in  the  commuter  category 
(or  a  predecessor)  if  the  airplanes  are  to 
be  used  in  schedided  operations  under 
part  121.  The  table  included  a  column 
that  indicated  that  for  12  of  the  38 
issues  addressed,  the  FAA  had 
determined  that  any  required  upgrade 
shoidd  apply  only  to  airplanes 
manufactiued  under  a  type  certificate 
for  which  application  is  made  after 
March  24, 1995.  Since  these  12  issues 
will  be  the  subject  of  a  future  NPRM,  the 
FAA  is  not  addressing  specific 
comments  on  the  sul)stance  or  cost  of 
these  issues  in  this  document. 

Comments:  ALPA  fully  supports  the 
proposal  to  require  newly-designed 
airplanes  to  comply  with  the  standards 


of  part  25  and  also  supports  continued 
use  of  commuter  category  airplanes.  The 
commenter  does  not,  however,  conciu 
that  airplanes  type  certificated  under 
part  23  normal  category  (i.e.,  pre- 
commuter  category)  should  be  permitted 
to  remain  in  operation  with  more  than 
10  passenger  seats,  even  in  non-air 
carrier  service.  ALPA  appears  to  base  its 
position  on  differences  in  performance 
requirements  between  commuter 
category  and  the  predecessor  normal 
category  standards. 

American  Eagle  supports  the 
proposed  rulemaking  and  states  that, 
"while  there  may  be  limited 
circumstances  when  aircraft  design  and/ 
or  manufacture  may  preclude  or  delay 
compliance  with  FAR  part  121  or  FAR 
part  25,  cost  and  weight  considerations 
should  not  be  an  acceptable  barrier  to 
the  increase  in  safety  which  is  derived 
from  applying  the  higher  standards  of 
aircraft  airworthiness,  airline  operations 
and  passenger  safety  which  those 
regulations  provide." 

m  contrast,  six  other  commenters  do 
not  believe  that  any  propeller-driven 
airplanes  with  10  to  19  passenger  seats 
should  be  required  to  meet  the  transport 
category  standards  of  part  25.  Although 
the  commenters'  reasons  vary,  the 
comments  focxis  on  three  basic  issues: 

(1)  Commuter  category  standards  are 
appropriate  for  airplanes  of  this  class; 

(2)  there  is  no  evidence  that  safety 
would  be  enhanced  by  requiring  future 
airplanes  to  comply  with  part  25;  and 

(3)  the  cost  of  complying  with  part  25 
would  be  prohibitive. 

Similar  comments  concerning 
recertification  of  existing  part  23 
airplanes  under  part  25  were  abo 
offered,  apparenUy  imder  the 
misunderstanding  that  airplanes  already 
type  certificated,  or  derivatives  of  those 
airplanes,  would  have  to  be 
recertificated  under  part  25. 

Some  commenters  believe  that  the 
airplane  certification  issue  is  of  such 
magnitude  that  it  should  be  held  in 
abeyance  for  a  separate  future 
rulemaking  program.  In  this  regard,  the 
commenters  assert  that  extensive 
changes  to  part  25  would  be  needed  to 
accommodate  the  airplanes  otherwise 
certifiable  under  part  23  commuter 
category  and  that  those  changes  would 
entail  a  considerable  expenditure  of 
FAA  resources.  They  further  believe 
that  any  such  changes  should  be  subject 
to  harmonization  with  corresponding 
standards  of  the  European  Joint 
Aviation  Requirements  (JAR). 

Several  commenters  cite  the  FAA's 
1977  proposal  to  require  all  airplanes 
used  in  air  carrier  service  to  meet  part 
25  transport  category  standards,  lliat 
proposal  was  later  withdrawn. 


According  to  cranmenters.  the  part  23 
standards  of  that  era  were  considerably 
different  from  those  of  today's  part  23 
commuter  category.  The  level  of  safety 
expected  by  the  public  today  is  much 
greater  than  that  tolerated  in  1977. 

A  nimiber  of  other  commenters 
address  the  proposed  retrofitting  of 
existing  part  23  normal  and  commuter 
category  airplanes  to  meet  certain  part 
25  standards.  Those  comments  are 
addressed  in  the  section-by-section 
portion  of  this  preamble  (Section  VI). 

One  commenter  has  developed  and 
produces  a  unique  propulsion  system  in 
which  two  turbine  engines  drive  a 
single  propeller  through  a  common 
gearbox.  In  addition  to  the  installations 
already  being  made  in  existing 
airplanes,  the  commenter  anticipates  a 
future  installation  of  this  system  in  an 
airplane  of  entirely  new  design.  Since 
any  new  model  would  have  to  be  type 
certificated  under  the  provisions  of  part 
25  in  order  to  be  eligible  for  operation 
under  part  121,  the  commenter  requests 
that  part  25  be  amended  to 
accommodate  airplanes  with  this  or 
similar  propulsion  systems. 

FAA  Response:  Rather  than  forcing 
the  retirement  of  part  23  normal 
category  airplanes,  as  recommended  by 
ALPA.  the  FAA  proposed  in  Notice  No. 
95-5  to  permit  their  continued  use  in  air 
carrier  service  provided  certain  changes 
were  made  on  a  retrofit  basis  to  enhance 
their  level  of  safety.  Banning  those 
airplanes  would  be  extremely  costly,  but 
most  importantly  could  result  in  an 
unintended  safety  decrement.  Indeed, 
the  FAA's  analysis  indicates  that 
moving  too  quickly  on  the  imposition  of 
part  121  standards  could  have  the 
unintended  effect  of  lowering  the  level 
of  safety  because  operators  would  not  be 
in  a  financial  position  to  quickly  obtain 
new  airplanes  and  currently  there  are 
not  enough  replacement  airplanes 
available  that  meet  the  higher  standards. 
The  result  could  be  a  shift  from  10-  to 
19-seat  turbopropeller  airplanes  to  9- 
seat  or  less  reciprocating  engine 
airplanes,  which  have  an  even  higher 

accident  rate. 

The  six  commenters'  assertions  that 
commuter  category  standards  of  part  23 
are  appropriate  for  airplanes  of  this 
class  and  that  there  is  no  evidence  that 
safety  woidd  be  enhanced  by  type 
certification  under  part  25  are.  to  a 
certain  extent,  correct.  Through  a 
niunber  of  recent  amendments  and 
{lending  amendments,  the  level  of  safety 
established  by  the  commuter  category 
has  been  and  is  being  enhanced 
considerably.  In  many  instances, 
commuter  category  airplanes  must  meet 
standards  that  are  the  same  as.  or  very 
similar  to,  those  of  part  25  transport 
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category.  Requiiing  future  10-  to  19- 
passenger  seat  airplanes  to  be  type 
certificated  und0r  part  25  would 
complete  this  effort  to  ensure  that  these 
airplanes  used  i|i  air  carrier  service  meet 
the  same  aircrafi  certification  standards 
as  the  larger  airplanes. 

In  response  to;  conunents  that  part  23 
airplanes  could  hot  be  type  certificated 
using  part  25  st^dards,  Uie  FAA  notes 
that  it  did  not  propose  in  Notice  No.  95- 
5  that  part  23  normal  or  commuter 
category  airplanes  presently  in 
opoation  would  have  to  comply  with 
part  25  standards  for  type  cwtification. 
Instead,  it  proposed  that  part  23 
airplanes  that  w^  be  required  to  be 
operated  under  ^art  121  will  have  to 
comply  with  certain  part  121  equipment 
and  performance  requirements. 

In  response  tolthe  individual 
comment  on  a  u^que  propulsion 
system,  althou^  the  commenter's 
request  is  beyond  the  scope  of  this 
rulemaking,  it  will  be  considered  during 
the  review  of  pa|t  25  discussed  above. 

V.D.  Flight  Ttma  Limits  and  Rest 
Requirements 

The  FAA  prop  osed  that  the  part  121 
domestic  flight  time  limits  and  rest 
requirements  would  apply  to  affiacted 
commuter  operators  when  conducting 
operations  within  the  United  States. 
Under  the  proposal  affected  commuter 
operators,  when  conducting  operations 
to  or  from  the  United  States,  would 
comply  with  the'flag  flight  time 
limitations  and  rest  requirements  of 
subpart  R.  Additionally,  if  these 
certificate  holdets  use  these  same 
airplanes  for  nonscheduled  operations, 
those  certificate  holders  would  be 
required  to  comply  with  supplemental 
flight  time  limitations  and  rest 
requirements  of  subpart  S  of  part  121. 

As  stated  in  Notice  95-5,  smce  the 
flight  time  limitations  and  rest 
requirements  for  flag  and  supplemental 
operations  were  hot  updated  in  1985 
when  domestic  limits  were,  the  FAA 
has  developed  aa  NPRM  that  is  being 
issued  concurrently  with  this  final  rule. 
(See  elsewhere  in  this  issue  of  the 
Federal  Registeil) 

Comments:  Atlantic  Southeast 
Airlines  (ASA),  Regional  Airlines 
Association  (RAA),  and  Big  Sky  Airlines 
comment  that  the  FAA  should  provide 
specific  and  scientifically-based  data  to 
support  this  significant  change. 
Fairchild  Aircra$  adds  that  the 
additional  time  <)ff  duty  provided  by  the 
proposal  will  not  necessarily  be  used  for 
rest.  NATA  comments  that  there  are 
differences  in  part  135  operations  that 
justify  a  different  set  of  flight  time 
limitations  and  ttost  requirements:  part 
135  operations  a^  generally  confined  to 


a  particiUar  area,  pilots  of  smaller 
certificate  holders  rarely  commute  a 
long  distance  to  and  from  work,  and 
pilots  have  fewer  overnight  stays  as  part 
of  their  schedules.  Air  Vegas  comments 
that  imliess  an  exception  is  provided, 
seasonal  operators  would  have  to  hire 
additional  crews  in  order  not  to  exceed 
the  7-day  limit  of  30  hours  or  the 
monthly  limit  of  120  houn.  This 
commenter  notes  that  short-term 
employment  of  such  pilots  is  next  to 
impossible.  Morton  Beyer  and 
Associates  comments  that  the  cost  of 
hiring  additional  pilots  is  expected  to 
add  another  $250  million  to  airline 
costs.  Twin  Otter  International 
comments  that  the  1,200  yearly  limit  in 
part  135  is  based  on  the  part  121 100- 
hour-per-month  concept,  and  that  the 
regulations  really  are  dmilar. 

Several  individuals  strongly  urge  the 
FAA  to  adopt  the  part  121  standards  for 
the  upgrading  commuter  pilots. 
American  Eagle  comments  that  it 
apphes  part  121  domestic  rules  to  its 
part  135  operations  and  believes  that  all 
air  carriera  providing  commercial 
passenger  service  should  use  either  the 
domestic  or  flag  rules  of  part  121. 

One  individiud  notes  that  the  reduced 
rest  provision  in  part  135  allows  for 
only  8  houre  of  rest  between  scheduled 
flights.  Another  individual  comments 
that  commuter  pilots  have  a  high 
frequency  of  takeoffs  and  landings,  fly 
in  the  busier  low-altitude  airspace,  deal 
with  more  controllers  per  flight  mile, 
and  deal  with  more  weather  than  their 
part  121  coimterparts.  One  person 
comments  that  certificate  holdere 
routinely  schedule  3—4  hour  breaks  to 
preclude  violations  of  the  8  hours  of 
flight  in  24  hours  rule;  however,  the 
effect  of  this  is  to  stretch  out  the  duty 
day.  The  result  is  a  higher  duty  time  to 
flight  time  ratio  which  is  not  accoimted 
for  in  the  current  rules.  IAEA  supports 
the  proposal  but  also  expresses  concern 
that  the  current  regulations  fail  to  coimt, 
as  part  of  duty  time,  the  time  period 
when  flightcrews  are  on  reserve  duty, 
standby  duty,  or  carrying  a  pager  or 
other  telephonic  device.  lAPA  urges  the 
FAA  to  treat  reserve  or  standby  duty  as 
duty  time. 

ALPA  comments  that  while  the 
upgrade  to  part  121  will  result  in  an 
improvement  in  flight  time  limits  and 
rest  requirements,  part  121  will 
continue  to  be  deficient  in  this  area 
imtil  additional  rulemaking  action  is 
taken,  as  promised  by  the  FAA. 

Alaska  commenters  argue  for 
maintaining  the  current  regulations. 
ERA  Aviation  estimates  that  if  the 
proposed  rule  is  adopted,  it  would 
necessitate  at  least  a  15%  increase  in  the 
niunber  of  pilots  it  would  need,     • 


resulting  in  a  $500,000+  increase  in 
costs.  Penair  finds  four  reasons  for 
excepting  Alaska:  Operations  are 
conducted  in  the  same  time  zone,  few 
Alaska  pilots  commute  to  their  jobs,  less 
than  5%  of  Alaska  operations  occur 
between  9:00  pjn.  and  7:00  a.m.,  and 
Alaska  does  not  have  the  congested  ATC 
operations  which  are  foimd  in  the  lower 
48  states.  AACA  also  presents  this 
argument,  adding  that  going  from  1.400 
hours  of  duty  per  year  down  to  1 ,000 
represents  a  29%  decrease  in 
productivity.  Other  Alaska  certificate 
holdere,  e.g.,  Wings,  Northern  Air  Cargo, 
Taquan  Air  Service,  Tanana,  endorse 
the  AACA  comment. 

One  individual  commenter  from 
Alaska  opposes  any  attempt  to  create 
exceptions  to  the  requirements  for 
Alaska.  This  person  supports  the 
assertion  that  Alaskan  operations  are 
basically  the  same  as  state-side 
operations  and  should  be  afforded  no 
special  exemptions. 

This  individual,  a  pilot  who  flew  over 
1,300  hoius  last  year,  states  that  there 
were  many  consecutively  scheduled  14- 
hour  duty  days  and  many  canceled  days 
off.  Ten  houre  of  rest  may  sound 
adequate,  but  not  for  days  on  end.  The 
individual  questions  the  logic  that  one 
is  more  rested  in  one  geographic  area 
than  in  another.  According  to  the 
commenter,  duty  cycles  that  are  imsafe 
in  the  lower  48,  are  also  unsafe  in 
Alaska. 

Another  individual  from  Alaska  states 
that  the  FAA  has  shown  no  data  to 
indicate  any  problem  with  the 
provisions  of  §  135.261(b),  which  allows 
Alaskan  scheduled  operatore  to  use 
§  135.267.  The  individual  states  that  in 
1994,  he  flew  1320  hours,  had  173  days 
off,  slept  in  his  own  bed  every  night, 
and  never  had  less  than  10  continuous 
hours  of  rest  in  any  24-hour  period.  He 
believes  he  probably  had  more  rest  and 
time  off  than  the  average  long-haul  part 
121  pilot.  The  commenter  states  that  the 
proposed  flight/duty  time  limits  would 
cause  scheduling  nightmares  for 
operations  in  rural/remote  parts  of 
Alaska. 

FAA  Response:  The  FAA  is  holding  in 
abeyance  a  final  decision  on  the 
proposed  imposition  of  current  part  121 
flight  time  limitations  and  rest 
requirements  on  affected  commuters 
pending  a  review  and  disposition  of 
comments  on  the  separate  flight  and 
duty  rulemaking  in  which  the  FAA 
proposes  to  overhaul  all  the  flight  and 
duty  rules.  The  separate  rulemaking,  if 
adopted,  would  harmonize  flight  and 
rest  requirements  for  all  part  121  and 
part  135  carriera.  The  FAA  anticipates 
that  the  separate  rulemaking  will  result 
in  a  net  cost  savings  to  the  industry  as 


a  whole.  In  the  meantime,  affected 
commutere  will  continue  to  operate 
imder  the  current  part  135  flight  and 
duty  rules.  This  will  prevent  needless 
expenditure  of  resources  by  affected 
commutere  who  would  have  to 
implement  flight  and  rest  provisions 
under  the  commuter  rule  proposal  and 
then  later  might  have  to  change  their 
system  to  comply  with  the  separate 
rulemaking.  For  the  same  reasons  the 
FAA  will  allow  part  121  certificate 
holdera  operating  in  Alaska  and  Hawaii 
to  continue  to  follow  the  flight  and  duty 
rules  of  part  121  applicable  to  flag 
operations,  even  though  imder  this 
rulemaking  these  certificate  holders  are 
now  classified  as  conducting  domestic 
operations. 

Accordingly,  §§  121.470, 121.480,  and 
121.500  include  an  exception  for 
affected  commuters  allowing  that  they 
continue  to  comply  with  flight  time 
limits  and  rest  requirements  of  part  135. 
Additionally.  §  121.470  will  allow 
existing  Alaska  and  Hawaii  intrastate 
scheduled  domestic  operations  to 
continue  to  be  conducted  under  flag 
rules. 

V.E.  Age  60  Rule 

Section  121.383(c)  prohibits  a 
certificate  holder  from  using  the 
services  of  any  person  as  a  pilot,  and 
prohibits  any  person  from  serving  as  a 
pilot,  on  an  airpleme  engaged  in 
operations  under  part  121  if  that  person 
has  reached  his  or  her  60th  birthday. 
Fart  135  has  not  had  any  such 
limitation.  The  FAA  proposed  to  impose 
one  age  limitation  on  all  pilots 
employed  in  part  121  operations, 
including  those  pilots  ciurently 
employed  in  affected  part  135 
scheduled  operations.  The  FAA  stated 
in  Notice  95-5  that  if  it  determines  that 
it  is  appropriate  to  propose  a  different 
age  limit  in  another  rulemaking  action, 
it  will  propose  to  apply  the  revised 
limitation  to  all  part  121  operations, 
including  the  pilots  in  commuter 
operations. 

Comments:  The  age  limitation 
question  was  the  subject  of  over  2,000 
written  comments  (including  about 
1,000  postcards  from  members  of  an 
airline  pilot  organization)  and  oral 
presentations  at  public  meetings.  The 
overwhelming  majority  of  these 
comments  concern  the  general  question 
of  whether  there  is  a  need  for  an  age 
limit  ill  part  121,  and  do  not  address 
any  particular  aspects  of  applying  an 
age  rule  to  commuter  pilots. 

Several  commentere,  however,  state 
that  if  commuter  pilots  are  subjected  to 
an  age  limit,  the  FAA  should  adopt  a 
phased-in  implementation  schedule  to 
avoid  abrupUy  ending  the  careers  of 


pilots  who  had  not  planned  on  retiring 
at  age  60.  Another  commenter  states  that 
it  hires  over-age-60  retired  part  121 
pilots. 

FAA  Response:  As  discussed  above, 
the  FAA  has  identified  a  strong  need  to 
enhance  the  safety  of  commuter 
operations.  Commuter  airlines  are 
carrying  an  increasing  number  of 
passengers  over  an  increasing  number  of 
miles.  While  safety  has  improved  over 
the  past  two  decades,  commuter  airlines 
operating  under  part  135  continue  to 
have  a  higher  accident  rate  than 
domestic  part  121  airlines.  The  FAA  can 
no  longer  justify  most  distinctions 
between  parts  121  and  135  commuter 
operations. 

The  part  121  regulatory  scheme 
provides  a  network  of  safety  features. 
Because  most  accidents  are  caused  by 
human  error,  rules  designed  to  enhance 
the  performance  of  pilots  are  among  the 
most  valuable  in  reducing  the  number  of 
accidents.  Elsewhere  in  this  preamble 
the  FAA  discusses  other  provisions  that 
serve  this  purpose,  such  as  the  critical 
role  of  the  aircraft  dispatch  system  in 
double  checking  the  work  of  the  pilot 
and  providing  updates  on  weather  and 
alternate  airports.  The  training 
requirements  for  commuter  pilots  are 
being  upgraded,  and  eventually  part  121 
flight  and  duty  time  rules  or  the  newly 
proposed  rules  will  apply  to  them.  The 
Age  60  Rule  provides  an  additional 
measure  of  safety  by  reducing  the  risk 
that  age-related  degradation  will  affect 
pilot  performance.  A  pilot  may  have  the 
best  training  in  the  world,  and  be  well- 
supported  by  an  aircraft  dispatch 
system,  but  if  the  pilot  suffers  from  a 
subtle  age-related  degradation  in 
performance,  safety  will  be  reduced. 
Also,  the  potential  safety  benefits  of 
training  and  dispatching  may  be 
reduced  by  human  safety  lapses  that 
could  occur  or  do  occur  more  frequently 
with  age. 

The  "Age  60  Rule"  was  adopted  by 
the  FAA  in  1959  (24  FR  9767,  December 
5, 1959).  At  the  time  Notice  95-5  was 
issued,  the  FAA  was  also  considering 
whether,  in  the  interest  of  safety,  the 
Age  60  Rule  should  be  retained  as  is  or 
revised  to  allow  pilots  to  continue  to  fly 
in  part  121  operations  past  their  60th 
birthday.  The  FAA  completed  its  review 
of  the  Age  60  Rule.  In  a  Disposition  of 
Comments  (Disposition)  published  in 
the  Federal  Register,  [cite],  the  FAA 
announced  that  it  will  not  propose  to 
change  the  Age  60  Rule  at  this  time.  The 
Disposition  thoroughly  discusses  the 
various  issues  regarding  the  need  for  an 
age  limitation  and  what  that  age  should 
be,  including  the  issues  raised  in  the 
comments  to  Notice  95-5  that  concern 
the  Age  60  Rule  in  general,  and  those 


comments  will  not  be  further  discussed 
here.  This  rulemaking  deals  only  with 
the  application  of  part  121  rules  to 
affected  commuter  operations. 

In  Notice  95-5  the  FAA  proposed  a 
general  compliance  date  (that  is,  a  date 
on  which  most  provisions  must  be 
complied  with)  of  1  year  after 
publication.  The  Notice  also  proposed 
delayed  compliance  dates  for  several  of 
the  requirements  (other  than  the  age 
limitation),  to  provide  time  for  the  work 
necessary  to  comply  with  the  proposed 
requirements.  In  this  final  rule,  the  FAA 
has  adopted  a  general  compUance  date 
of  15  months  after  the  date  of 
publication  of  this  final  rule  in 
§  121.2(c),  and  also  has  adopted  delayed 
compliance  dates  for  a  number  of 
requirements,  giving  the  air  carriers  2, 4, 
or  more  yeare  to  comply  with  certain  of -^ 
the  new  requirements. 

In  response  to  the  comments 
requesting  delayed  compliance  dates, 
and  after  further  evaluation,  the  FAA 
has  considered  that  there  are  factors 
warranting  delay  in  the  compliance  date 
for  the  Age  60  Rule,  as  it  applies  to 
those  affected  commutere  that  now  will 
be  brought  under  part  121.  The  lack  of 
an  age  limitation  in  part  135  has  created 
reasonable  expectations  on  the  part  of 
both  the  affected  commuter  operators 
and  pilots  regarding  the  length  of  time 
that  the  pilots  would  continue  in 
service:  Some  of  those  operators  have 
spent  money  to  hire  arid  train  pilots 
with  the  expectation  that  they  would 
serve  past  the  age  of  60;  and  the  pilots 
have  not  had  to  plan  on  leaving  their 
positions  at  age  60.  In  fact,  certain 
affected  commuters  appear  to  have  a 
practice  of  hiring  retired  part  121  pilots, 
and  will  no  longer  be  able  to  do  so. 

Further,  this  rule  requires  the  affected 
commutere  to  make  extensive  changes 
in  equipment,  personnel,  and 
procedures  before  the  general 
compUance  date.  Also,  final  rules  have 
been  adopted  that  impose  new 
requirements  for  training,  including 
standardized  pilot  training  and  crew 
resource  management  training.  The 
affected  commuters  operatore  should 
not  be  required  to  stop  using  the 
services  of  their  over-age-60  pilots  in 
scheduled  operations  (10  or  more  seats) 
and  train  replacements  until  these  new 
programs  are  in  place,  and  the  training 
can  be  imder  the  new  programs. 

Accordingly,  the  FAA  has  determined 
that  the  Age  60  Rule,  as  it  applies  to 
certain  pilots,  should  have  an  extended 
compliance  date.  As  it  applies  to  pilots 
newly  hired  by  commuter  operators,  the 
Age  60  Rule  will  apply  on  the  general 
compliance  date  indicated  in  §  121.2(c). 
Until  that  date,  there  will  be  no  age 
restrictions  on  the  pilots  of  commuter 
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opoations  that  are  upgrading  to  part 
121.  After  that  4ate,  tl^  affected 
commuters  wil]  no  longer  be  able  to  hire 
pilots  who  have  reached  their  60th 
birthday  (except  for  pilots  who  as  of  that 
date  were  employed  as  pilots  for 
another  affected  commuter).  However, 
pilots  who  are  fmployed  by  afiiected 
commuters  on  tiat  date  will  be  able  to 
continue  to  serve  until  December  20. 
1999.  after  which  the  Age  60  Rule  will 
apply  to  every  filot  under  part  121. 

Tm  delay  bi  applying  the  rule  will 
provide  some  relief  from  the  difficulties 
discussed  abov«.  The  4-year  compliance 
period  for  theea  pilots  will  permit  the 
afiiected  commuters  to  recover  services 
for  several  more  years  from  those  pilots 
in  which  they  recently  have  invested  in 
training.  Delayitig  the  application  of  the 
rule  to  new  hires  until  the  general 
compliance  date  will  give  affected 
commuters  tim#  to  adopt  new  hiring 
practices,  at  a  tkne  when  the  operators 
will  have  manyi  other  new  requirements 
imder  this  rule  to  comply  with.  The  4- 
year  compliance  period  for  pilots  Mrill 
give  them  time  to  plan  for  retirement  or 
for  changing  jobs.  It  will  also  give 
affected  commuters  additional  time  to 
make  careful  selections  of  well-qualified 
pilots  and  train  "them  imder  the  new 
training  requiratnents.  And,  the 
operators  will  not  have  to  replace  all  of 
their  over-age-60  pilots  at  once,  at  a  time 
when  so  many  ether  new  requirements 
must  be  compli^  with. 

VS.  Dispatch  ^stem 

Parts  121  andl  135  require  certificate 
holders  to  exenjise  operational  control 
over  all  flights  conducted  by  the 
certificate  holder.  "Operational  control" 
is  defined  in  14CFR  part  1  as  "The 
exercise  of  authority  over  initiating, 
conducting  and< terminating  a  flight." 
Operational  coqtrol  consists  of  making 
decisions  and  performing  activities  on 
an  ongoing  basis  that  are  necessary  to 
operate  specific  flights  safely.  These 
activities  include  among  other  things 
crew  and  airplane  scheduling, 
reviewing  weatlier  and  NOTAM's 
(Notices  to  Airmen),  and  flight 
planning. 

Parts  121  and  135  provide  for  three 
general  types  of  operational  control 
systems  based  <si  the  kinds  of 
operations  and  the  complexity  of 
operations:  aircraft  dispatch,  flight 
following,  and  flight  locating  systems. 
Part  121  domestic  and  flag  operations 
require  a  dispatph  system,  part  121 
supplement^  requires  a  flight  following 
system,  and  pait  135  requires  a  flight 
locating  system  for  any  flight  for  which 
a  flight  plan  is  aot  filed.  In  Notice  95- 
5,  the  FAA  proposed  that  the  affected 
commuters  would  be  required  to  have  a 


dispatch  system.  Affected  commuters 
would  have  to  meet  all  part  121 
dispatch  requirements,  including 
dispatcher  qualification  requirements, 
recordkeeping,  and  flight  release 
requirem«its.  As  proposed,  affected 
commutere  that  would  conduct  some 
nonscheduled  flights  under  part  121 
supplemental  rules  could  use  a  flight 
following  method  for  the  nonscheduled 
flints. 

The  FAA  also  stated  in  Notice  95-5 
that  Alaskan  operations  pose  certain 
unique  problems  and  requested 
comments  on  ahematives  that  could  be 
considered  for  Alaska. 

Conunents:  Two  individuals  suggest 
that  the  use  of  a  dispatcher  and  dispatch 
system  be  an  option  for  10-  to  19-seat 
certificate  holders,  recommending 
compliance  with  existing  subpart  F  of 
part  121.  Both  commenters  believe  that 
the  FAA  should  seriously  consider 
permitting,  at  least  on  an'interim  36- 
month  basis,  compliance  with  subpart  F 
fli^t  following  requirements  in  lieu  of 
subpart  E  dispatch  requirements  for 
transition  carriers.  This  will,  in  their 
opinions,  gain  the  early  momentum  of 
the  indiistry  by  making  it  possible  for 
many  certificate  holdera  to  transition 
early.  A  long  lead  time  is  necessary  to 
quanfy  existing  personnel  as 
dispatchers  imder  existing  part  65.  The 
commentera  remind  the  agency  that 
during  the  early  1980's.  by  the  FAA's 
own  rales,  20-  to  30-seat  aircraft  were 
subject  to  part  121  supplemental  rales, 
including  the  flight  following 
requirements  of  subpart  F.  One  of  these 
individuals  also  states  that  interim 
compliance  with  subpart  F  flight 
following  requirements  would  ease  the 
transition  to  subpart  E  dispatch 
requirements  for  affected  certificate 
holders. 

NATA  comments  that  the  FAA  lacks 
imderstanding  on  the  types  of 
operations  10-  to  19-seat  certificate 
holders  typically  fly  and  recommends  a 
flight  following  system  instead  of  a 
dispatch  system.  NATA  states  that  many 
small,  independent  carriera  operating 
aircraft  with  10  to  19  seats  may  have 
only  2  to  4  of  these  types  of  airplanes 
and  may  operate  them  over  only  a  few 
selected  routes.  According  to  NATA, 
many  of  these  carriers  conduct  on- 
demand  operations  in  addition  to  their 
scheduled  activity.  NATA  believes, 
along  with  several  other  commentera, 
that  for  operations  such  as  these,  to 
implement  a  full  dispatch  system  will 
result  in  significant  cost  with  little  or  no 
benefit. 

RAA  and  other  commenters  suggest 
that  the  FAA  identify  specific  safety 
objectives  in  requiring  a  dispatch 
system  for  short-haul  certificate  holdera. 


One  commenter  believes  that  a  formal 
dispatch  system  for  all  schedided  air 
carriera  should  be  required,  but  points 
out  both  the  pros  and  cons  of  requiring 
such  a  system.  This  commenter,  as  well 
as  othere,  states  that  pilots  may  be 
shouldering  many  additional 
responsibiUties  other  than  flying  the 
aircraft  in  an  effort  to  minimize  the  cost 
of  flight  operations.  Due  to  the  task 
saturation  of  pilots  and  other 
crewmembera,  functions  involving  flight 
planning,  weather  analysis,  and  weight 
and  balance  calculations  may  not  be 
thoroughly  performed.  According  to  the 
commenter,  the  majority  of  commuter 
pUots  are,  as  a  rule,  very  young  and 
inexperienced.  These  crews  must 
continually  perform  at  peak  levels  of 
performance  both  on  the  ground  and  in 
the  air. 

According  to  this  commenter,  as  well 
as  othera,  the  use  of  the  flight  dispatcher 
would  increase  safety,  operational 
efficiency,  and  productivity.  The  duties 
of  filing  the  ffight  plans,  checking 
NOTAMs,  planning  fuel  requirements 
dictated  by  weather,  and  obtaining  ATC 
routing  would  be  completed  by  the 
dispatcher  prior  to  the  crew  arriving  for 
the  ffight.  (Dptimum  routes  based  on 
known  ATC  or  weather  delays  would  be 
filed,  resulting  in  substantial  fuel 
savings  and  improved  arrival  and 
departure  reliability.  The  pilots  would 
now  be  able  to  concentrate  on  flying  and 
be  able  to  relax  and  rest  between  ffights. 
Flight  could  be  more  effectively 
managed,  thus  saving  fuel,  maximizing 
aircraft  utilization,  and  passenger 
satisfaction. 

On  the  other  hand,  according  to  the 
commenter,  mandating  the  dispatch 
system  for  part  135  air  carriera  may 
create  some  heavy  financial  burdens.  It 
will  require  a  facility,  communications 
hardware  for  the  facility  and  the  aircraft, 
trained  personnel,  and  training  for 
dispatchera.  The  initial  capital  outlay 
would  not  be  recovered  for  several 
yeara.  According  to  the  commenter,  this 
mandate  will  place  severe  constraints 
on  many  less  established  carriera  and 
may  actually  result  in  bankruptcy  for 
some. 

Many  commentera  are  in  favor  of  the 
role  of  the  aircraft  dispatcher  in 
operational  control  issues.  One 
commenter  states  that  the  requirement 
for  a  formal  dispatch  system  is  long 
overdue. 

One  commenter  believes  that  dispatch 
centera  might  create  a  sense  of 
complacency  on  the  part  of  the 
ffightcrew  and,  along  with  other 
commentera,  thinks  that  automated 
ffight  plaiming  and  ffight  following 
information  should  be  used  in  lieu  of 
dispatchera  and  dispatch  centera.  Two 


of  the  commentera  advocating 
automated  flight  following  systems  state 
that  the  three  accidents  cited  by  the 
FAA  in  Notice  95-5  would  not  have 
been  prevented  by  the  use  of  a 
dispatcher.  One  commenter  states  that 
in  his  experience  PIC's  typically  check 
dispatcher  computations  but  do  not 
duplicate  the  computations  as  the  FAA 
stated  in  Notice  95-5. 

The  NTSB  states  that  in  its  1994  study 
report,  it  examined  the  differences  in 
ffight  dispatch  requirements  between 
parts  121  and  135.  The  NTSB  found 
that,  in  the  absence  of  support  from 
licensed  dispatch  personnel,  pressures 
on  conunuter  airline  pilots  to 
accomplish  several  tasks  between  ffights 
in  shorter  periods  of  time  might  increase 
the  risk  of  critical  mistakes  that  could 
jeopardize  the  safety  of  flight.  As  a 
result,  the  NTSB  recommended  that  the 
FAA  require  each  principal  operations 
inspector  (POI)  to  periodically  review 
air  carrier  ffight  operations  policies  and 
practices  concerning  pilot  ta^cs 
performed  between  ffights.  This  review 
was  to  ensure  that  carriera  provide 
pilots  with  adequate  resoiux»s  (such  as 
time  and  personnel)  to  accomplish  those 
tasks.  According  to  NTSB,  the  proposed 
rulemaking,  if  implemented,  would 
meet  the  intent  of  the  safety 
recommendation  (A-94-193).' 

ASA,  RAA,  and  Gulfstream 
International  Airlines  support  many  of 
the  elements  of  the  dispatcher  rule. 
They  state  that  ffight  dispatch  systems 
that  are  required  imder  part  121  are 
extensive  since  they  address  the 
dispatch  and  en  route  communications 
needs  for  a  span  of  air  carriera  fiom 
international  airlines  with  worldwide 
ffight  operations  to  the  largest  U.S. 
regional  carriera.  ASA  supports  the 
requirement  for  licensed  dispatcliera, 
beUeving  that  the  most  qualified 
candidates  for  licensing  as  dispatchera 
are  the  individuals  currently  employed 
as  ffight  followera.  These  commentera 
request  that  the  criteria  in  §  65.57  be 
examined  to  provide  guidance  for 
granting  a  dispatcher  certificate  based 
on  practical  experience  as  a  ffight 
follower  under  part  135  operations. 
According  to  the  commentera,  many 
ffight  followera  have  passed  the  written 
portion  of  the  dispatch  license  but  have 
not  attended  formal  dispatch  school  and 
do  not  hold  licenses.  However,  they 
may  have  extensive  practical  experience 
in  scheduled  air  carrier  operations 
performing  what  is  essentially  a 
dispatcher  function.  According  to  these 
commentera,  the  criteria  contained  in 
§  65.57  includes  experience  in 
scheduled  mffitary  operations.  The 
conunentera  believe  that  if  military 
experience  is  applicable,  the  experience 


of  a  ffight  follower  with  a  scheduled 
airline  shotild  qualify.  These 
commentera  also  point  out  that  the 
practical  portion  of  the  dispatcher 
license  is  administered  using  a  Boeing 
727  aircraft.  The  commentera  believe 
that  while  many  of  the  functions  and 
decision  making  circumstances  would 
be  the  same,  the  experience  of  part  135 
ffight  followera,  managing  ffights  of  high 
performance  tuii>opropeller-powered 
aircraft  is  a  considerably  more 
significant  and  practical  measure  of 
their  capabilities  than  mffitary 
experience  or  demonstrating  their  skills 
in  managing  a  turbojet  operation.  The 
commenters  believe  that  the  cost  and 
time  to  send  current  ffight  followera  to 
a  formal  dispatcher  school  is  not 
justified. 

Samoa  Air  comments  that  since  its 
longest  flight  is  only  70  miles  (35 
minutes),  a  dispatch  system  would  not 
enhance  or  change  any  of  its  ciurent 
requirements.  Samoa  has  established 
VFR  and  IFR  fuel  requirements  to  all  of 
its  destinations  and  the  requirements  do 
not  change.  The  only  alternate  airport  is 
the  destination  airport.  Samoa  also 
states  that  §  121.101  requires  each 
domestic  and  flag  operator  to  show  that 
enough  weather  reporting  facilities  are 
available  along  each  route  to  ensujre 
weather  reports  and  forecasts  necessary 
for  operations.  Section  135.213  allows 
the  pilot  in  command  to  use  various 
other  sources,  including  his  own 
weather  assessment,  for  VFR  operations. 
Of  the  four  airports  Samoa  serves,  only 
one  (departure  airport)  is  in  controlled 
airapace  with  weather  reporting 
facilities  and  instrument  approach 
procediues.  Enroute  and  terminal 
weather  conditions  are  received  through 
the  ATC  tower  from  their  weather 
station.  VHF  commimications  with  the 
tower  cover  almost  the  entire  route,  so 
the  aircraft  has  ready  access  to  any 
weather  information  available  and 
direct  information  on  the  status  of 
communications,  navigation,  and 
airport  facilities.  A  dispatcher  woiUd 
not  enhance  safety  but  would  add 
significant  cost.  If  Samoa  is  required  to 
provide  weather  conditions  at  each 
airport  to  the  pilot  from  an  approved 
soince  and  the  pilot  can  not  assess  the 
weather  himself,  the  rule  change  could 
eliminate  all  of  Samoa's  present 
operations. 

Similarly,  Inter  Island  and  Air  Vegas 
comment  that  the  requirement  for 
enroute  weaffier  reporting  is  unfeasible 
because  of  minimal  weather  reporting 
facilities  in  the  certificate  holdera' 
regions.  Air  Vegas  also  comments  that 
radio  commimication  in  mountainous 
terrain  would  be  difficulLif  not 
impossible  with  VHF  radio  systems 


because  mountains  block  radio 
transmission. 

Air  Vegas  comments  that  all 
"dispatcher  duties"  are  currently  being 
accomplished  by  peraonnel  in  the 
operations  department,  station 
managera,  and  company  pilots.  All 
flight  following  Is  being  done  by 
telephone.  The  commenter  states  that 
current  ffight  following  procedures  meet 
part  135  requirements  and  are 
operationally  safe  and  efficient. 

Mesa  Airlines  comments  that  due  to 
its  short  ffight  segments  and  the  lack  of 
significant  weather  changes  in  the  areas 
in  which  it  operates,  a  dispatch  system 
is  not  needed.  Mesa  believes  that  all 
enroute  communications  can  be 
accomplished  by  ATC. 

AACA  states  that  the  requirements  of 
subpart  E  come  at  a  time  when  the 
availability  of  weather  information  in 
Alaska  has  been  identified  as  a 
significant  issue  adversely  affecting 
aviation  activities  (proceedings  of  an 
NTSB  "Aviation  Safety  in  Alaska" 
forum,  May  1995). 

The  AirUne  Dispatchera  Federation 
supports  the  dispatch  proposal  and 
agrees  with  the  upgrading  of  current 
commuter  facilities  to  dispatch  centera. 
It  believes  this  upgrading  is  necessary 
because  of  the  extensive  use  of  code- 
sharing  by  the  aviation  industry.  The 
commenter  is  not  in  favor  of  amending 
part  121  dispatch  rules  for  certificate 
holdera  of  the  10-  to  19-seat  category. 
The  commenter  provides  its  estimate  of 
costs  to  certificate  holdera  that  could  be 
affected  by  the  implementation  of  this 
rule.  The  commenter  notes  that  the  costs 
provided  by  some  certificate  holdera 
may  not  be  accurate.  For  example,  cost 
estimates  concerning  ffight  planning 
and  performance  issues  are  inaccurate 
since  several  airlines  use  bulk  stored 
ffight  plans  and  performance 
information  taken  directiy  from  aircraft 
ffight  manuals  for  fuel  planning.  The 
commenter  also  provides  its  assessment 
of  various  aircraft  accidents  for  which  it 
believes  dispatchera  could  have  made  a 
difference  in  changing  events  that  led  to 
the  accident  (crew  fatigue,  lack  of 
management  overeight,  operational 
control  issues,  late  arriving  weather 
information). 

ALPA  comments  that  dispatchera 
should  be  required  to  complete  their  5- 
hour  inflight  operating  experience  in  10- 
to  30-seat  aircraft,  not  in  larger  60-seat 
aircraft,  as  cxurontiy  allowed.  ALPA 
proposes  that  §  121.400(b)  be  amended 
by  adding  a  group  specific  to  propeller- 
driven  aircraft  with  a  seating  capacity 
between  10-30  seats. 

AACA  comments  that  due  to  ffie 
operating  environment  of  Alaska,  the 
pilot  and  not  the  dispatcher  is  in  a 
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better  position  ito  access  and  evalxiate 
operatianal  control  information.  The 
conunenter  beieves  that  scheduled 
operations  in  Alaska  more  closely 
resemble  the  operations  conducted 
under  supplemental  rules  and  not 
domestic  or  flag  operations.  The 
conunenter  uoIbs  that  pilots  frequently 
are  not  in  radio  conmumication  Mdth 
company  offices  directly,  but  could 
communicate  via  Flight  Service  Station, 
ATC.  or  other  sircraft.  According  to  the 
conunenter,  entoute  and  destination 
weather  ccmdiHons  are  either  not 
accessible  or  not  available  at  any  time 
from  "official":sotuces.  The  conunenter 
notes  that  thre4  sfiiBCted  certificate 
holders  in  Ak^u  presently  have  a  part 
121  type  dispatch  system  in  place. 
AACA  further  states  that  the  assumption 
that  estimated  fuel  savings  by 
dispatchers  would  offset  the  cost  of 
establishing  a  dispatch  system  is  not 
true.  AACA  reoinnmends  that  the  FAA 
adopt  the  flight  following  supplemental 
rules  of  part  12|1  fcft  Altuan  10-19  seat 
certificate  liul^ars.  AACA  also 
recommends  that  current  part  135 
perscmnel  be  "grandfathered"  for 
dispatcher  cei^cates  if  they  have  been 
employed  as  flight  fiollowers.  The 
conunenter  nowt  that  the  practical 
experience  dealing  with  turboprc^ 
aircraft  and  flidht  plaiming  may  be  lost 
to  the  industryif  flight  followers  are 
reqidred  to  take  extmisive  dis|>atcher 
training  course^,  pass  a  written  and 
practical  test,  add  lose  time  and  money 
on  the  job  while  they  obtain  an  FAA 
dispatcher  certificate. 

FAA  Ae^nse:  The  FAA  anticipates 
that  requiring  operators  to  have  a 
certificated  (fispatcher  double  check  the 
work  of  the  pilot  and  provide  the 
flightcrew  with  updates  on  weather  and 
alternate  airpo^  can  reduce  human 
£K:tor  errors.  With  a  dispatcher  system, 
the  chances  of  pilot  miscalculations  or 
oversights  could  be  reduced.  Moreover, 
a  dispatcher  can  assist  the  flightcrew  in 
making  plans  ffr  an  alternate  airport 
(which  might  l^  necessary  due  to 
weather  probleins,  air  traffic  control 
problems,  airplane  equipment  problems, 
fuel  problems,  etc  *  *  •)  during  the 
flight  while  the  crew  focuses  on  flying 
the  airplane. 

The  FAA  disagrees  with  the 
recommendation  to  make  the  use  of  a 
dispatcher  and  dispatch  system  optional 
since  that  would  not  address  the  safety 
issues  involved-  The  FAA  also  disagrees 
that  a  flight  following  system  is  an 
acceptable  altetnative  to  a  dispatch 
system  or  that  dispatch  systems  are  not 
needed  for  limited  flight  distances  if 
there  is  adequate  weather  reporting 
facilities.  The  use  of  a  dispatch  system 
.  is  based  on  the  type  of  operation 


(schedided),  and  not  the  distance  of  a 
flight,  the  number  of  aircraft,  or  the  type 
of  aircraft  being  flown.  Flight  following 
systems  are  used  for  nonscheduled 
operations,  and  could  be  used  for 
nonscheduled  operations  by  affiscted 
commuters  under  the  supplemental 
rules  of  part  121.  Note:  T\w  dispatch 
systmn  requirements  apply  only  to 
schedtded  passengerK^rrying 
operations.  • 

The  FAA  disagrees  with  the  basic  idea 
that  the  decision  ""tHng  process  of 
operational  contiol  of  aircraft  can  be 
made  by  automated  means.  While 
automation  has  improved  the  accuracy 
and  timeliness  of  fUght  planning, 
weather  information,  and  NOTAMs, 
nothing  so  Car  has  replaced  the  decision 
making  capabilities  of  a  certificated 
dispatcher.  Dispatchers  receive  training 
in  subject  matter  beyond  just  flight 
planning,  e.g.  crew  resoiuce 
management,  hazardous  materials 
regulations.  These  subjects  are  just  a 
small  representation  of  the  subject 
metier  an  aircraft  dispatcher  must  know 
in  order  to  make  operational  control 
decisions. 

The  FAA  agrees  with  the  comment 
that  dispatchers  are  usually  in  a  betier 
position  to  review  weether  reports  and 
forecasts  than  pilots  hurrying  to 
accomplish  other  postflight/preflight 
aircraft  duties.  Operational  cmitrol 
issues  are  enhanced  when  both  the  pilot 
in  command  and  the  aircraft  dispatcher 
are  jointiy  responsible  for  the  safe 
conduct  of  a  flight.  As  several 
commenters  point  out  the  overall  level 
of  safety  is  enhanced  when  a  dispatcher 
is  available  to  assist  end  back  up  the 
pilots  who  already  may  have  numerous 
responsibilities  in  addition  to  flying  the 
airplane.  Thus,  while  it  may  not  be 
possible  to  pinpoint  accidents  that  have 
actually  been  prevented  by  a  dispatch 
system,  there  can  be  littie  doubt  that  the 
existence  of  a  dispatch  system 
contributes  to  the  overall  high  level  of 
safety  of  scheduled  operations  imder 
part  121. 

The  FAA  does  not  agree  that  use  of 
dispatchers  would  lead  to  complacency 
on  the  part  of  the  flight  crewmembers. 
Section  121.663  states  that  for  each 
domestic  and  flag  operation,  a  dispatch 
release  must  be  prepared  based  on 
information  furnished  by  an  authorized 
dispatcher.  The  pilot  in  command  and 
an  authorized  dispatcher  shall  sign  the 
release  only  if  they  both  believe  that  the 
flight  can  be  made  safely.  Dispatchers 
provide  the  necessary  resources  and 
expertise  needed  to  review  operational 
control  issues. 

In  response  to  ccHuments  that  in  some 
companies  "dispatch"  functions  are 
being  adequately  performed  by 


individuals  ftxHn  three  separate 
departments  (operations,  station 
managers,  and  company  pilots),  the 
FAA  finds  that  operational  control 
decisions  can  not  be  effectively  made  by 
three  separate  groups  of  individuals. 
The  perception  is  that  "whoever  is 
available"  makes  the  decision.  For 
effiBctive  operational  control,  the 
dispatch  process  should  be  standardized 
and  consistent. 

In  response  to  NATA's  and  others' 
comments  on  the  natiue  of  10-  to  19-seat 
certificate  headers,  the  FAA  finds  that 
these  certificate  holders  are  not  unique. 
The  same  situation  currently  exists  lor 
some  part  121  certificate  holders  who 
are  required  to  maintain  dispatch 
systems. 

In  response  to  cmnments  on  the  issue 
of  limited  areas  of  operation  and  short 
flight  duration,  the  requirement  for  a 
dispatch  facility  is  not  based  on 
distances,  the  type  of  aircraft,  or 
weather  patiems  alone.  It  is  the  type  of 
operation  (schedided)  an  air  carrier  is 
currentiy  operating  imder  that 
determines  if  dispatch  systems  are 
required.  The  role  of  the  aircraft 
dispatcher  in  the  operational  control  of 
aircraft  provides  an  enhancement  to 
safety  that  has  clearly  been  established 
through  years  of  operations  by  many  air 
carriers  in  both  domestic  and  flag 
operations.  Continuous  commimications 
coidd  be  accomplished  with  HF  radios 
or  through  satellite  communications, 
both  of  which  can  be  provided  through 
vendors. 

The  FAA  agrees  with  commenters  that 
for  some  part  135  certificate  holders, 
personnel  will  first  have  to  acquire  the 
necessary  certificate  and  then  complete 
required  air  carrier  training 
requirements  for  dispatchers.  The 
average  dispatcher  school  curriculum 
lasts  5  weeks  and  usually  includes 
instruction  on  both  the  written  and 
practical  tests.  The  FAA  believes  that 
some  part  135  personnel  already  possess 
aircraft  dispatdier  certificates  and  that 
these  personnel  would  be  required  to 
attend  only  the  air  carrier's  dispatcher 
training  program.  Regardless,  once  an 
air  carrier  employs  a  certificated 
dispatcher,  company  training  would 
have  to  be  completed.  That  training 
would  entail  40  hours  of  basic 
indoctrination,  differences  training, 
initial  ground/transition  of  30-40  horns 
(based  oii  the  type  of  aircraft),  and  a 
competency  check  (see  §  121.422). 

While  the  FAA  does  not  agree  with 
AACA's  recommendation  to 
"grandfather"  dispatcher  certificates  to 
current  flight  followers  or  flight  locating 
personnel,  §  65.57  outlines  a  means  of 
providing  credit  for  previous  experience 
in  order  to  take  the  practical  test.  All 


dispatcher  applicants  must  complete  the 
appropriate  written  and  practical  tests 
berore  a  certificate  can  be  issued.  The 
FAA  agrees  that  training  costs  will  be 
incurred  to  prepare  ciurent  flight 
following  or  fl^t  locating  personnel  to 
qualify  for  a  dispatcher  certificate, 
regartUess  of  who  pays  for  the  training. 
Replacement  personnel  will  be  needed 
if  the  decision  by  the  certificate  holder 
is  to  send  current  employees  to 
diroatcher  training. 

lliere  is  no  requirement  fat 
dispatchers  to  atiend  a  formal  school. 
Section  65.57,  entiUed  experience 
requirements,  allows  several  options  in 
lieu  of  a  formal  school. 

In  response  to  specific  requests  to 
expand  the  criteria  in  §  65.57  (aircraft 
dispatcher  experience  requirements)  to 
include  personnel  assigned  to  flight 
locating  and  flight  following  under  part 
135,  the  FAA  believes  that  some  part 
135  experience  is  acceptable  as 
equivalent  experience  in  §  65.57. 
Through  ciurent  policy  and  guidance 
provided  to  FAA  inspectors,  a  review  on 
a  case-by-case  could  be  accomplished  to 
ascertain  if  an  applicant  has  equivalent 
experience. 

In  response  to  comments  on  the 
current  format  of  the  dispatcher 
practical  exam,  §  65.59  requires  an 
applicant  for  an  aircraft  dispatcher 
certificate  to  pass  a  practiced  test  Mrith 
respect  to  any  one  type  of  large  aircraft 
used  in  air  carrier  operations.  Further, 
current  practical  test  standards  require 
dispatcher  applicants  to  exhibit 
adequate  knowledge  of  applicable 
aircraft  flight  instruments  and  operating 
systems.  The  scope  of  the  practical  test 
allows  for  turboprop  aircraft  and 
representative  commuter  operations. 
Practical  tests  are  developed  by  the 
inspector  conducting  the  test  and  can  be 
designed  for  any  type  of  large  aircraft, 
including  turboprop  airplanes. 

Iliere  is  only  one  dispatcher  written 
examination,  the  Airline  Transport  Pilot 
question  book.  The  selection  sheet  has 
questions  applicable  only  to  dispatchers 
and  not  based  on  any  particular  make 
and  model  of  aircraft.  The  FAA  is 
considering  developing  written  tests 
geared  to  commuter-type  operations. 
However,  the  current  written  exam  is 
valid  in  that  it  tests  for  areas  common 
to  all  make  and  models  of  aircraft.  The 
test  requires  knowledge  of  various 
subject  areas,  i.e.  the  ability  to  interpret 
weather  information,  interpret 
regulations,  handle  emergencies, 
compute  weight  and  balance,  etc. 

The  FAA  msagrees  with  the  ALPA 
recommendation  to  require  dispatchers 
to  receive  5  hours  of  operating 
experience  in  aircraft  tiiey  will  actually 
dispatch.  Section  121.463(c)  requires 


the  dispatcher  to  satisfactorily  complete 
at  least  5  hours  of  operating 
familiarization  in  one  of  the  types  of 
airplanes  in  each  group  he  is  to 
dispatch.  Section  121.400(b)  includes 
all  sizes  of  propeller-driven  aircraft 
under  group  1.  Therefore,  the  FAA 
allows  dispatchers  to  complete  the 
operating  femiliarization  in  airplanes 
that  are  not  exactiy  the  same  size  or 
configuration  as  the  ones  they  will 
dispatch. 

V.G.  Airports 

Section  121.590  requires  that  no  air 
carrier  or  pilot  conducting  operations 
under  part  121  may  operate  an  airplane 
into  a  land  airport  in  the  U.S.  (or 
territory,  etc.)  unless  the  airport  is 
certificated  under  14  CFR  part  139. 
Section  135.229  states  that  no  certificate 
holder  may  use  any  airport  unless  it  is 
adequate  for  the  proposed  operations. 

Part  139  prescribes  regulations 
governing  the  certifioation  and 
operation  of  all  land  airports  that  are 
served  by  any  scheduled  or 
nonscheduled  passenger  air  carrier 
operating  airplanes  with  a  seating 
capacity  of  more  than  30  passengers. 
The  FAA's  authority  is  limited  by 
statute  (49  U.S.C  44706(a))  to  tiie  30- 
passenger-seat  dividing  line.  The  FAA, 
in  conjunction  with  the  Department  of 
Transportation,  has  sought  legislation 
that  would  grant  the  agency  the 
authority  to  certificate  any  airport  that 
receives  scheduled  service  by  a 
certificate  holder  utilizing  airplanes 
designed  for  10  or  more  passenger  seats. 

Accordingly,  pending  Congressional 
resolution  of  this  issue,  affected 
commuters  are  permitted  to  operate  into 
other  than  part  139  certificated  airports. 
If  the  FAA  receives  expanded  authority 
over  airport  certification,  it  would 
propose  rulemaking  standards  that  are 
sufficiently  flexible  to  cover  the  range  of 
airports  presently  served  under  part 
135. 

Comments:  Nine  comments  were 
received  on  this  issue,  with  the  major 
concern  being  that  airport  legislation 
currentiy  being  considered  may  include 
requirements  that  some  communities 
may  not  be  able  to  afford  which  would 
negatively  affect  air  service  to  these 
communities. 

The  Las  Vegas  Department  of  Aviation 
comments  that  it  has  purchased  and 
upgraded  satellite  airports  in  the  Las 
Vegas  area  to  help  relieve  the  congestion 
at  the  McCarran  International  Airport. 
The  conunenter  is  concerned  that  the 
Clark  County  Department  of  Aviation, 
the  Grand  Canyon  Tour  Operators,  and 
the  Las  Vegas  Department  of  Aviation 
may  not  be  able  to  afford  additional 
airport  upgrades.  This  would  cause 


certificate  holders  that  currently  operate 
out  of  the  non-certificated  ouUying 
airports  to  move  their  operations  back  to 
McCarran,  thereby  increasing  traffic 
congestion  and  in-flight  delays. 

NATA  and  Commuter  Air  Technology 
conciu  with  the  FAA  proposal  to  allow 
part  135  certificate  holders  to  continue 
to  operate  with  existing  airport 
requirements,  but  are  concerned  about 
the  airport  expansion  program.  NATA 
prefers  that  no  new  airport  legislation  be 
adopted  and  that  the  proposed 
regulatory  allowance  for  noncertificated 
airports  be  made  permanent.  * 

A  comment  from  Fairchild  Aircraft 
mentions  the  Essential  Air  Service 
Program  enacted  by  Congress  that 
guarantees  air  service  to  small  and 
medium  size  communities.  Fairchild 
says  that  the  commuter  industry 
responded  to  that  program  and  provided 
essential  air  service  to  small  and 
medium  commimities,  and  that  those 
communities  may  not  be  able  to  afford 
the  proposed  airport  expansion 
program. 

CKher  commenters  state  that  it  woidd 
not  be  feasible  to  upgrade  smaller 
airports  to  part  139  standards.  One 
certificate  holder  states  that  of  the  five 
airports  it  serves  only  one  meets  part 
139  standards;  at  the  other  airports 
where  the  certificate  holder  provides 
essential  air  service  "there  is  no  aircraft 
rescue  or  fire  fighting  equipment, 
airport  guidance  signs,  airfield 
inspection  procedures,  airport  staff, 
snow  and  ice  control  plan,  or  airfield 
pavement  maintenance.  ..." 

The  American  Association  of  Airport 
Executives  (AAAE).  RAA,  Airports 
Council  International-North  America, 
and  the  National  Association  of  State 
Aviation  Officials  would  like  the  airport 
expansion  issue  referred  to  an  ARAC 
committee  before  seeking  federal 
legislation,  to  allow  ARAC  to  develop  a 
cost-effective  response  to  NTSB 
recommendations  that  takes  into 
account  the  difference  between  small 
airports  that  serve  nual  communities 
and  large  airports  near  major  cities. 

ALPA  believes  that  the  FAA  should 
require  commuters  to  operate  out  of  part 
139  certificated  airports  in  the  interest 
of  one  level  of  safety.  ALPA  recognizes 
that  some  airports  in  remote  sites  will 
not  be  capable  of  complying  with  all 
part  139  requirements.  However,  ALPA 
does  not  believe  that  an  exemption 
should  be  provided  for  aircraft  with 
passenger-seating  capacities  of  30  or 
less.  Rather  certificate  holders  that  serve 
small  airports  should  apply  individually 
for  an  exemption  or  waiver. 

Commuter  Technology  expresses 
concern  that  a  revised  part  139  may 
result  in  the  application  of  airplane 
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operator  security  regulations  of  part  108 
and  the  airport  isecurity  regulations  of 
part  107  to  air  (ianiers  using  aircraft 
with  a  seating  oapadty  of  30  or  fswer 
seats.  The  comaienternelieves  that  the 
ARAC  committee  that  is  tasked  with 
recommending'revisions  to  part  139 
should  also  be  tasked  with  restricting  or 
eliminating  thei  applicability  of  part  107 
to  small  airportls.  According  to  the 
commenter  the  application  of  parts  107 
and  108  to  commuter  air  carriers  and 
the  airports  that  serve  them  could  have 
a  radical  effiact  on  the  economic 
viability  of  the  air  carriers  and  airports. 

FAA  Responie:  The  FAA  has  assigned 
a  task  to  the  Aviation  Rulemaking 
Advisory  Comiaittee  (ARAC)  to 
recommend  the  requirements  in  part 
139  that  should  be  applicable  to  airports 
covered  under  ^y  expanded  legislation 
that  would  give  the  FAA  authority  to 
certificate  airpdrts  serving  airplanes 
with  less  than  30  passengers.  In  the 
meantime,  §  121.590  is  adopted  as 
proposed  to  allow  affected  commuters 
to  use  noncertilicated  airports.  In 
making  its  recofnmendations  ARAC  is  to 
consider  accepted  industry  practices 
regarding  airport  safety,  personnel 
available  at  thefe  airports,  costs 
associated  withi  meeting  these 
requirements  (4g.  capital,  operating, 
and  maintenance  costs),  and  the  types  of 
accidents/incidents  that  have  occurred 
at  these  airports. 

In  response  ta  the  comment  on 
seciuity  prograais  for  airports  and 
operaton,  no  changes  to  parts  107  and 
108  are  necessary  as  a  result  of  this  rule 
because  the  requirements  of  those  parts 
are  already  tailored  to  the  size  of  the 
airplane. 

VJi.  Effective  Ehte  and  Compliance 
Schedule 

The  FAA  proposed  an  effective  date 
of  30  days  and  a  general  compliance 
date  of  1  year  after  publication  of  the 
final  rule.  The  FAA  stated  in  Notice  95- 
5  that  a  final  rule,  if  adopted,  would  be 
published  by  December  31, 1995,  and 
that  within  1  yaar  of  that  date,  that  is, 
by  December  3|,  1996,  all  afEscted 
certificate  hold4ra  that  have  air  carrier 
certification  or  pperating  certificates 
issued  under  part  135  at  the  time  of 
publication  wo^ld  have  completed  the 
approval  process  and  obtained  new 
operations  specifications  giving  them 
authority  to  coqduct  domestic  or  flag 
operations  under  part  121. 

Under  the  proposal,  persons  who  do 
not  already  have  air  carrier  certificates 
or  operating  certificates  who  submit 
applications  fop  or  obtain  air  carrier 
certificates  or  oj)enting  certificates  after 
30  days  after  the  publication  date  of  the 
final  rule  would  be  required  to  obtain 


put  121  operations  specificatians: 
nowever.  these  new  entrants  would 
meet  the  same  requirements  as  the 
affiacted  commuters,  i.e.,  delayed  dates 
for  retrofit  of  airplanes  with  certain 
types  of  equipment. 

Proposed  §  121.2(c)  and  §  135.2(c) 
allow  for  regular  or  accelerated 
compliance  with  part  121  requirements. 
Proposed  §§  121.2(g)  and  13S.2(g)  also 
require  an  affected  certificate  holder  to 
submit  to  the  FAA  a  transition  plan  ka 
moving  from  part  135  to  part  121. 

CoTTunents:  Eleven  conunents  were 
received  on  this  issue.  Several 
commenters  express  a  desire  for  an 
"incremental"  or  "phased"  compliance 
schedule.  Two  conunentera  are 
concerned  that  the  proposed  "turnkey" 
recertification  event  is  high  risk  with  no 
early  rewards  or  benefits. 

RAA  suggests  revisii^  proposed 
§§  121.2(c)  and  135.2(c)  to  require 
compliance  "not  later  than"  1  year  after 
final  rule  publication  rather  than  the 
proposed  "as  of."  and  adding  the  word 
"complete"  before  "14  CFR  part  121 
operations  specifications."  RAA  edso 
suggests  adiUng  a  new  paragraph  to  the 
section  that  would  state  that  a  certificate 
holder  may  be  authorized  imder  its 
transition  plan  to  comply  %vith  portions 
of  part  121  instead  of  the  equivalent 
portions  of  part  135  in  advance  of  being 
issued  complete  14  CFR  part  121 
operations  specifications.  Accordingly 
RAA  recommends  adding  to  the 
transition  plan  requirements  of 
paragraph  (g)  a  new  subparagraph  to 
include  in  the  transition  plans 
provisions  for  interim  comphance  with 
portions  of  part  1 21  in  advance  of 
obtaining  complete  14  CFR  121 
operations  specifications.  Other 
conunenters  also  request  provisions  for 
complying  with  portions  of  part  121  in 
advance  of  obtaining  part  121 
operations  specifications. 

Other  commentere  also  state  concerns 
about  FAA's  capacity  to  facilitate  the 
transition  process  on  schedule.  Two 
commenters  perceive  a  shortage  of 
trained  inspectors  and  suggest  that  the 
compliance  date  be  extended  if  an 
adequate  nimiber  of  inspectors  are  not 
provided  by  mid  year  1996.  GAMA 
suggests  a  reevaluation  of  the 
implementation  schedule  of 
§  121.2(d)(1),  citing  a  questionable 
number  of  aircraft  certification  service 
personnel  to  support  the  extensive 
design  approval  activity  certain  to 
occur.  Another  commenter  expresses 
concern  over  the  necessary  type 
certification  activity  surrounding 
modifications  and  suggests  that  1  year  is 
an  unrealistic  compliance  deadline 
given  the  ciurent  FAA  Aircraft 
Certification  Office  backlog. 


RAA  is  concerned  that  the  population 
of  FAA  inspectore  qualified  to  perform 
their  duties  under  part  121  will  not  be 
able  to  respond  to  the  new  part  121  air 
carriers.  According  to  RAA.  FAA 
inspectore  must  be  trained  and  qualified 
to  help  affected  commutera  achieve  the 
transition.  RAA  recommends  a  "fill  in 
the  blanks  manual"  to  achieve 
standardization  among  FAA  regions  and 
districts.  If  there  is  an  insufficient 
number  of  qualified  FAA  inspectore,  the 
1996  compliance  date  should  be 
delayed. 

ASA  proposes  a  standardized 
transition  program  including  three 
elements:  (1)  a  fill-in-the-blanks  manual 
for  transitioning  carriera;  (2)  an 
automatic  exemption  and  iiusemental 
approval  process;  and  (3)  time 
schedules  from  transitioning  carriera 
submitted  to  FAA. 

Mesa  Airlines  reconunends  pre-formal 
certification  meetings  with  principal 
operations  inspectore  (POI's)  at  an  eariy 
date  to  familiarize  both  parties  with  the 
certification  process  outlined  in  FAA 
Order  8400.10.  According  to  Mesa, 
compliance  statement  development, 
individual  operator  transition  plans. 
COM  (general  operating  manual) 
development,  and  formal  certificate 
application  should  be  schediUed  for  the 
spring  of  1996  to  allow  adequate  review 
by  respective  POI's.  According  to  Mesa 
this  would  allow  certificate  holders  to 
be  running  their  commuter  operations 
vmder  part  121  rules  by  the  siunmer  of 
1996.  This  in  turn  would  allow  for  a 
start-up  phase  for  part  121  dispatch 
operations  and  modifications  to  the 
requirements  for  proving  runs  as 
proposed  in  §  121.163  and  would 
eliminate  the  necessity  for  formal  initial 
operating  experience  (lOE). 

There  were  several  comments  on 
specific  compliance  dates.  ALPA  is 
generally  pleased  with  the  compliance 
schedule,  but  states  that  the  4-year 
compliance  date  for  the  installation  of 
pitot  heat  indication  systems  could  be 
shortened  to  2  yeara,  given  the  relative 
ease  of  the  modification.  Fairchild 
Aircraft  finds  fault  with  the  fact  that  a 
2-year  delay  is  provided  for  compliance 
with  emergency  exit  handle 
illiunination,  but  no  delay  is  allowed  for 
compliance  witii  §  121.310(b)(2)(ii), 
which  would  require  the  replacement  of 
exit  signs  on  new  commuter  category 
airplanes.  Mesa  Airlines  suggests  that 
compliance  with  part  121  crew  flight 
and  duty  limitations  be  changed  to 
January  1, 1997. 

FAA  Response:  The  final  rule  has  a 
30-day  effective  date  and  a  general 
compliance  date  of  15  months  after 
publication  of  the  final  rule.  The  FAA 
is  extending  the  general  compliance 


date  to  be  consistent  with  the 
compliance  date  in  the  training 
rulranaking  referenced  in  Section  m.  E, 
Related  FAA  Action.  Also,  the  proposed 
delayed  compliance  dates  for  certain 
retrofit  requirements  have  been 
modified  in  response  to  comments.  The 
final  rule  also  establishes  delayed 
compliance  dates  for  meeting  the 
performance  operating  limitations  of 
part  121  for  certain  airplanes. 
Compliance  dates  are  provided  in 
§  121.2.  This  section  has  been 
reorganized  to  separate  compUance 
dates  for  10-19  seat  airplanes  and  those 
for  20-30  seat  airplanes.  Retrofit  and 
performance  requirements  compliance 
dates  are  listed  on  Table  1  and 
discussed  in  the  appropriate  place  in 
the  preamble. 

Because  of  the  scope  and  significance 
of  this  rulemaking,  the  FAA  has  already 
begun  plaiming  for  the  implementation 
of  the  final  rule.  Trainiiig  has  been 
provided  for  inspectore  who  will  be 
responsible  for  overseeing  the  transition 
of  the  affected  conunutere  bom  part  135 
to  part  121  operations.  Additional 
traiiung  plaimed  for  January  1996  will 
focus  on  the  recertification  and 
transition  process.  Extensive  guidance 
material  is  being  prepared  to  assist  the 
inspectore  during  the  transition  process. 
Portions  of  this  material  will  also  be 
made  available  to  the  affected 
commutere. 

The  FAA  agrees  with  Mesa  Airlines 
that  meetings  between  POI's  and 
affected  commutere  would  help 
facilitate  the  preparation  of  the 
transition  plan,  which  is  due  90  days 
bom  today,  and  the  plaiming  necessary 
to  ensure  that  normal  operations  can 


continue  duruog  the  transition  phase. 
The  FAA  believes  that  the  training  given 
to  its  inspectors,  the  guidance  material 
being  prepared,  and  a  cooperative 
working  relationship  between  the 
affected  commutere  and  the  FAA  will 
ensure  a  smooth  transition  to  part  121 
operations. 

The  transition  plan  must  include  the 
certificate  holder's  proposed  calendar  of 
events  that  shows  how  and  when  it 
plans  to  make  changes  in  its  operations 
to  meet  the  requirements  of  part  121. 
The  transition  plan  should  also  show 
detailed  plans  for  accomplishing 
activities  and  necessary  retrofits  for 
requirements  with  delayed  compliance 
dates.  The  POI  and  the  certificate  holder 
will  schedule  the  inspections  necessary 
to  show  compliance  with  part  121 
requirements.  When  the  inspections  are 
complete  and  the  FAA  has  determined 
that  the  certificate  holder  can  comply 
with  part  121.  the  FAA  will  issue  new 
operations  specifications.  Until  the  new 
operations  specifications  are  issued,  the 
existing  operations  specifications 
remain  in  effect.  In  any  case  the  existing 
operations  specifications  expire  on:  (1) 
The  date  the  new  operations 
specifications  are  issued;  or  (2)  15 
months  from  this  date  of  pubUcation, 
whichever  is  earUer.  Affected  certificate 
holders  who  want  to  comply  with 
certain  part  121  requirements  in 
advance  of  being  issued  complete  14 
CFR  part  121  operations  specifications 
could  include  in  their  transition  plan  a 
phased  schedule  including  advance 
compliance  for  certain  part  121 
requirements,  subject  to  their  POI's 
approval. 


Table  1 — Summary  of  Modifications 
shows  the  compliance  dates  for  certain 
retrofit  and  performance  requirements 
for  affected  commuters.  Many  of  these 
are  required  by  the  end  of  the  basic  15- 
month  compUance  period.  Affected 
commuters  should  be  aware  that  by  the 
specified  date  they  must  comply  with 
all  part  121  requirements,  not  just  the 
ones  listed  on  Table  1.  Although  the 
table  includes  additional  items  that 
were  not  listed  in  the  table  in  Notice 
95-5,  no  new  requirements  are 
involved.  Not  all  requirements  are  in  the 
table.  The  purpose  of  the  table  is  to 
show  the  compliance  dates  for  certain 
equipment  and  performance 
requirements  that  necessitate  advance 
planning  for  purchasing  and 
installation.  Many  of  the  delayed 
requirements  apply  to  airplanes  in  the 
ciurent  fleet,  while  othere  apply  only  to 
newly  manufactured  airplanes. 

It  should  also  be  noted  that  §  121.2(h) 
requires  a  certificate  holder  to  comply 
with  corresponding  part  135 
requirements,  as  applicable,  in  the 
interval  between  the  effective  date  of 
this  rule  and  when  the  certificate  holder 
is  in  compliance  with  the  part  121 
requirements.  In  addition,  the  intent  of 
§  121.2(h)  is  also  included  in  specific 
sections  that  have  delayed  compliance 
dates. 

This  table  does  not  apply  to  certificate 
holdere  currently  operating  under  part 
121.  The  passenger  seating 
configuration  numbere  provided  in  the 
chart  do  not  mean  that  the  requirement 
appUes  only  to  that  size  airplane  but 
rather  that  the  requirement  is  new  for 
that  size  airplane. 


TABLE  1.— Summary  of  New  Equipment  and  Performance  Modifications  for  Affected  Commuters 


Effectiye  date  of  required  upgrade  is  as  stated,  measured  from  the  rule  publication  date 


Issue/requirement 


1.  Passenger  Seat  Cushion  Flammability.  10-19  Pax  §§121.2. 121.312(c)  . 

2.  Lavatory  Fire  Protection,  10-30  Pax  §§121.2, 121.308 

3.  Exterior  Emergency  Exit  Maritings,  10-19  Pax  §121.310{g)  

4.  Pitot  Heat  Indteation  System.  10-19  Pax  §§  1212, 121.342 

5.  Landing  Gear  Aural  Warning,  10-19  Pax  §§  1212.  121.289  

6.  Takeoff  Warning  System,  10-19  Pax  §§121.2.  121293 

7.  Emergency  Exit  Handle  Illumination,  10-19  Pax  §§1212. 121.310(e)(2) 

8.  First  Aid  Kits.  10-19  Pax  §l21.309(d)(1)G) 

9.  Emergerx^  Medical  Kits.  20-30  Pax  §121.309(d)(1)(ii) 

10.  Wing  Ice  Light,  10-19  Pax  §  1 21 .341  (b)  

11.  Fasten  Seat  Belt  Light  and  Placards,  10-19  Pax  §§1212, 121.317 

12.  Third  Attitude  Indicator,  10-30  Pax:. 

Turtxjjet - - 

Turboprop  §§1212,  121.305(j) 

13.  Airt)ome  Weather  Radar,  10-19  Pax  §121.357  — 

14.  Protective  Breathing  Equipment,  10-30  Pax. 

§1212  - 


Upgrade  will  apply  to  all  air- 
planes including  newly  man- 
ufactured airplanes 


Within  15 
months 


Yes. 


Yes. 
Yes. 
Yes. 
Yes' 

Yes  2. 

Yes. 


Within  years 
(#) 


15 
2 

4 
2 


152 

2 


Upgrade  will 
apply  to  all 
newly  manu- 
factured air- 
planes 


After  years 

(#) 


21. 

15months.2 
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1.— SUmma 


iRY  OF  New  Equipment  and  Performance  Mooificatkjns  for  Affected  Commuters— Continudd 


Effsctiva  dale  o(  required  upgrade  is  as  stated,  measured  from  the  rule  publication  date 


15. 


19. 
20. 
21. 
22. 
23. 


Issue/requirement 


§  121.337(b)  8)— Smoke  arvJ  fume  protection 
§121 .337(b)(9)— Fire  fighting  (20-v30  only) 

Safety  Beits  and  Shoulder  Harnesses,  Single  point  inertial  harness,  10-19  Pax  §§121.2, 
121.311(f). 

16.  Cabin  Ozone  Concentration,  10-30  Pax  §121.578 „ 

17.  Retention  of  Galley  Equipment,  10-30  Pax  §§121.576, 121.577 

18.  DHching  appitval,  10-30  Pax  §§121.2. 121.161(b)  „ 

Ftotadon  means.  10-30  Pax  §§121.2,  121.340 

Door  Key  anj  Locking  Door.  20-30  Pax  §  121.313(f)  &  (g) 

Portable  02, 80-30  Pax  §121.327-121.335  _ „ ^ 

Addttional  Me  rafts.  10-30  Pax  §121.339 

First  Aid  Oxygen.  20-30  Pax  §121 .333(e)(3) * „ „ 

24.  Enroute  radio  cormiunications.  10-30  Pax  §121 .99 . 

25.  Latex  gtoves.  10-30  Pax  §121 .309(d)(2)  „ 

26.  Passenger  intxmation  cards,  20-30  Pax  §121 .571(b)  .._ . 

27.  Flashlghts-additkxial  for  flight  attendant  and  pitot.  10-30  Pax  §  121.549(b) 

28.  Flashight  hoHler  for  flight  attendant.  20-30  Pax  §121.310(0  ~ 

29.  DME.  10-30  f>ax  §121. 349(c) „ 

30.  Single  engine  cruise  performance  data,  10-30  Pax  (required  for  detenninlng  alternates) 
§121.817. 

31.  Performancej,    Obstruction   Clearance,   and  Acceierate-stop   Requirements.    10-19   Pax 
§§121.2,  121.167.  121.173(b).  121.189(c). 


Upgrade  will  apply  to  ail  air- 
planes indudir^  newly  marv 
ufactured  airplanes 


Within  15 


Yes. 
Yes. 
Vesa 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

Yes.* 


Within  years 
(t) 


153 
2 


154 


Upgrade  wi 
apply  to  aH 
newly  manu- 
factured air- 
planes 


After  years 
(#) 


15  months. 


'  In-service  airplanes  must  comply  within  15  months.  They  may  use  lights  or  placards.  Newly  manufactured  airplanes  must  comply  with  seat 
belt  sign  requtrenients  of  §  1 21 .31 7(a)  within  2  years. 

2TurtX)jet  airplaries  must  comply  within  15  months.  Newly  manufactured  turboprop  airplanes  must  comply  within  15  months.  In-service  10-30 
pax  turtwprop  airplanes  must  comply  within  15  years. 

^Transport  category  must  comply  within  15  months.  Nontransport  category  can  operate  for  15  years  without  ditching  approval. 

*Conf>muter  catfegory  airplanes  must  comply  within  15  months.  SFAR  41  and  predecessor  category  airplanes  must  comply  within  15  years. 


VI.  Discussion  #f  Specific  Proposals 

In  this  sectiofL  specific  proposals  for 
part  121  and  pail  119  are  summarized, 
comments  received  are  discussed,  and 
the  FAA's  response  to  those  comments 
is  given.  In  Section  VII  comments 

Table  2.— Comparable  SECTIONS  IN  Parts  121  AND  135 

[This  table  show^  the  comparable  sections  in  parts  121  and  136  for  each  issue  discussed  In  this  preamble.  Affected  commuters,  however,  must 
comply  with  all  sections  in  part  121  that  are  appllcat)le  to  their  operations,  not  just  the  ones  listed  in  this  table  or  discussed  in  this  preamtjle] 


received  on  the  costs  and  benefits  of  the 
proposed  rule  are  addressed.  The  part 
121  discussion,  which  applies  to  die 
affected  commuters,  appears  first 
(Section  VI.A).  Table  2  provides  a  Usting 
of  comparable  sections  in  part  135  for 


each  specific  requirement  discussed  in 
this  portion  of  the  preamble.  This  is 
followed  by  a  discussion  of  part  1 19 
issues,  which  apply  to  all  certificate 
holders  under  part  121  and  part  135 
(Section  VI.B). 


Subject 


Subparts  E  and  F— Approval  of  Routes:  Domestic,  Flag,  and  Supplemental  Oper- 
ations. 

Subpart  G— Manual  Requirements 

— Contents  and  personnel 1.. .. 

— Airplane  flight  manual 

Subpart  I— Airplane  Perfonnance  Operating  Limitations  , 

Subpart  J— Special  Ain«i«)rthiness  Requirements 

—Internal  do^rs 

—Cargo  carri^  in  the  passenger  compartment 

— LandHig  gear  aural  warning  device _ _... 

—Emergency  evacuation  and  ditching  demonstration. 
—New  special  ainworthiness  requirements  (retrofit)  and  requirements  applicable 
to  future  manufactured  airplanes. 

^Ditching  eraergency  exits „ 

— ^Takeoff  warning  system 

Subpart  K— Instrufnent  and  Equipment  Requirements: 

—Third  attitudte  indicator „ 

— Lavatory  fire  protectran  ^„. .... 

—Emergency  equipment  inspection  -.„ 

— Hand-hekj  lire  extinguishers  „ 

— First  aid  tuts  and  medical  kits  „... 


135Sectk>n 


135.213  

135.21.  .23 


135.3K-.387 


135.87  

135App.  A 


135.149  

135.163  (a),  (h) 


135.177(b) 
135.155  .... 


121  Sectwn 


121.97,  121.99, 121.101. 

121.107. 
121.133.  .135,  121.137. 
121.141. 

121.175-.197. 

121.217. 

121.285. 

121.289. 

121.291. 

121.293(a)  (new). 

121.293(b)  (new). 


121.3050). 

121.308. 

121.309(b). 

121.309(c). 
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TABLE  2.— COMPARABLE  SECTIONS  IN  PARTS  121  AND  1 35— Continued 
fThis  table  shows  the  conparaWe  sectkxis  in  parts  121  and  135  tor  each  issue  dncussed  in  this  preamble.  Affected  commitorsjioweverrnust 
SSrSywSlTseSiSs^^ 


Subject 


—Crash  ax 

—Emergency  evacuatkxi  ightii^  and  marking  requirements 


— Seatbacks 

^-^eeibelt  and  shouWer  hamesses  on  the  flight  deck 

—Interior  materials  and  passenger  seat  cushkxi  flammablity  ~ 

—Miscellaneous  equipment ~ -... ~ 

—OodxfH  and  door  keys ~ - 

—Cargo  and  baggage  compartments 

—Fuel  tank  access  covers » - 

— Passenger  informatton ~- ~ - — •• " 

—Instruments  and  equipment  for  operations  at  night -..- - 

—Oxygen  requirements 

—Portable  oxygen  for  flight  attendants ~ 

—Protective  breathing  equlpnrwnt  (PBE)  - 

— AddWonal  life  rafts  for  extended  underwater  operations - 

— Ftolatton  devwes 

—Pitot  heat  indk»tk)n  system 

—Radto  equipment 

—Emergency  equipment  for  operatfons  onw  uninhabited  terrain — 

— TCAS 

—Flight  data  recorders ~ 

— Aiibome  weattier  radar - 

—Cockpit  voice  recorders  — 

—Low-attitude  windshear  systems ..«— .....~..~..— ~ - 

—Ground  proximity  warning  system  (QPWS) 

Subpart  L— Maintenance,  Preventive  Maintenance,  and  Alteratfons: 

— Applkat)ility  

—Responsibility  f«  Aimiwrthiness •"• 

—Maintenance,  preventive  maintenance,  and  atteratton  organizalfon 

—Manual  requirements  •• •• 

—Required  inspectton  personnel 

—Continuing  analysis  and  swveillanca ~ 

—Maintenance  and  preventive  maintenance  training  programs 

—Maintenance  and  preventive  maintenance  personnel  <Wy  time  limitatfons 

— CertMfoato  requirements "•• •-• -- 

—Authority  to  perform  and  approve  maintenance,  preventive  maintenance,  and 
atterations. 

—Maintenance  reconing  requirements  ~ — 

-Transfer  of  maintenance  records - 

Subpart  M— Aimian  and  Crewmember  Requirements: 

—Flight  attendant  complement - ••"• 

—Flight  attendants  being  seated  during  movement  on  the  surface ..... 

—Right  attendants  or  other  qualified  personnel  at  the  gate ~ 

Subparts  N  and  O— Training  Program  and  Crewmember  Requirements "^-r; 

Subpart  P— Aircraft  Dispat^  Quaifteattons  and  Duty  Time  Limitations:  Domestic 
and  Flag. 

Air  CfliriACft 

Subparts  Q,  R,  and  S— Flight  Time  Umltattons  and  Rest  Requirements:  Domesttc, 

Flag,  and  Supplemental  Operatfons. 
Subpart  T— Flight  Operatfons: 

—Operational  control •" 


—Admisston  to  the  flight  deck 


—Emergency  procedures 


—Passenger  informatton 

—Oxygen  for  medfcal  use  by  passengers 

— Ateoholte  beverages 

— Retenlfon  of  items  of  mass 

—Cabin  ozone  concentretfon ~ 

—Minimum  «rititudes  for  use  of  autopifot 

—Forward  ob8en/er"8  seat 

—Authority  to  refuse  transportation 

— Cany-on  baggage - 

—Airports 
Subpart  U— Dispatohing  and  Right  Release  Rules: 
—Flight  release  auttwrity 


135Seclton 


135.177(a)(1) 

135.177(a)(2).  135.178(c)- 
(h). 


136.117  .... 
135.169(a) 


121  Sectfon 


135.127 
135.157 


135.167 


135.158  

135.177,  .178 


135.180  -.. 

135.152  (a),  (b) 
135.173,  .175  ... 
135.151  

135.153  


.425 


135.411(a)(2) 

135.413 

135.423, 

135.427 

135.429 

135.431 

135.433 


135.435 
135.437 


135.439(a)(2) 
135.441  


135.107  .... 
13S.128(a) 


135.261-135.273 


121.309(d). 

121.309(e),  121.310(c)-(h). 


121.311(e).  121.311(0. 

121.312(b). 

121.313(c),(0.(g). 

121.313(f). 

121.587. 

121.314.  .221. 

121.316. 

121.317. 121.323. 

121.237-.335, 121.333(d). 

121.337. 

121.339. 

121.340. 
121.342. 
121.353. 

121.356. 
121.343. 
121.357. 
121.359. 


367. 


135.77,  .79, 135.75. 
135.69.  .19. 

135.117.  .127 

135.91(d) 

135.121.135.87.  .122 

135!93  

135.75!  135ia(qfli ...... 

135.87, 135.229,  .217 


121.361. 
121.363. 
121.365, 
121.366. 
121.371. 
121.373. 
121.375. 
121.377. 
121.378. 
121.379. 


121.380(a)(2). 
121.380a 


121.391. 
121.391(d). 
121.391(e),  121.417, 

121.393  (new). 
121.400-121.459. 
121.461-121.467. 


121.470-121.525. 


121.533,  .535, 121.537, 
121.547,121.551,-553. 

121.557,  .559, 121.565 
(new). 

121.571(a),  121 .533,  .573. 
121.585. 

121.574. 

121.575,  121.577. 

121.578(1^. 

121.579. 

121.581,  121.586. 

121.589,  121.590. 
121.617(a). 


121.597. 
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LIABLE  2.— Comparable  Sections  in  Parts  121  and  135— Continued 
- ,    ^^   „     ^comparable  secttonB  in  parts  121  and  135  tor  each  issue  discussed  in  this  preainbte.  Affected  commuters  however  must 

comply  with  ail  *cbons  in  part  121  that  are  applkabte  to  their  operatons.  not  jus.  the  ones  listS 


Sut>iect 


—Dispatch  or  Right  release  under  VFR 
—Operations  ih  icing  conditioos  ._..^,.. 
— Fuel  reservos  


Subpart  V— Records  and  Reports 


—Maintenance  log:  Aiqslane  

—Mechanical  tflerruplion  summary  report 
—Alteration  anJ  repair  reports 
— Ainwortfwiesf  release  or  airplane  log  entry 
—Other  reconiceaping  requirements. 


135  Section 


135211  

135227.  .341. 135J45 
135.209.  223  


135.65(c).  135.415(a) 


135.417 

135.439(a)(2).  135.443 


121  Section 


121.611. 
121.629. 
121.639,  .641,121.643. 

.645. 
121.701(a).  121.703(a), 

(e). 
121.705(b). 
121.707,  121.709. 

121.711,. 713. 121.715. 


VI.A.  Part  121  Dkcussion 

VI.A.1.  Subpart  8— Approval  of  Routes: 
Domestic  and  Fl4g  Air  (Zairiers 

Section  121. 97;  requires  each  domestic 
and  flag  operator!  to  show  that  each 
route  it  submits  fcr  approval  has  enough 
airports  that  are  properly  equipped  and 
adequate  for  the  proposed  operation. 
The  operator  muft  also  have  an 
approved  systemito  disseminate  this 
information  to  appropriate  personnel. 
Although  part  136  has  similar 
requirements,  pa|t  121  requires  more 
information.        J 

Section  121.99trBquires  each  domestic 
and  flag  operator  to  have  a  two-way  air/ 
ground  communication  system  between 
each  airplane  anc)  the  appropriate  air 
traffic  control  facility,  along  the  entire 
route.  In  the  48  c6ntiguous  States  and 
the  District  of  Colxunbia,  the 
communications  system  between  each 
airplane  and  the  dispatch  center  must 
be  independent  of  any  system  operated 
by  the  United  Stales.  This  would  be  a 
new  requirement  ifor  the  affected 
certificate  holderi. 

Section  121.101  requires  each 
domestic  and  flag  operator  to  show  that 
enough  weather  reporting  facilities  are 
available  along  eaph  route  to  ensure 
weather  reports  and  forecasts  necessary 
for  the  operation.  ]Fot  operations  within 
the  48  contiguous  States  and  the  District 
of  (Columbia,  these  reports  must  be 
prepared  by  the  National  Weather 
Service.  For  other  areas,  a  system  must 
be  approved  by  tl^e  Administrator. 
Section  135.213  lias  similar 
requirements,  exqapt  that  the  pilot  in 
command  is  allovted  to  use  various 
other  sources,  including  his  own 
weather  assessme^it.  for  VFR  operations. 
This  section  also  requires  reports  of 
adverse  weather  phenomena.  The  FAA 
proposed  that  effected  certificate 
holders  comply  with  part  121. 

Section  121.10^  requires  each 
domestic  and  flag  operator  to  have 
enough  dispatch  <;enters,  adequate  for 


the  intended  operation.  This  would  be 
a  new  requirement  for  affected 
certificate  holders,  as  discussed  in 
Section  V.F.,  Dispatch  System. 

Comments:  ALFA  comments  that  the 
upgrade  to  part  121  represents  a  major 
improvement  over  part  135.  ALPA  also 
comments  that  Subparts  E  and  F  should 
be  upgraded  to  require  that  each  pilot 
have  a  set  of  approach  and  navigation 
charts  rather  than  having  to  share  a  set. 
ALPA  provides  supportive  information, 
such  as  an  NTSB  recommendation  (A- 
95-35)  for  a  similar  requirement. 

Several  comments  were  received  on 
the  enroute  radio  commimication 
requirements  of  §  121.99.  ASA  and  RAA 
question  the  need  for  airline  provided 
enroute  radio  communication  capability 
for  short-haul  flights  and  request  that 
the  requirement  be  reconsidered. 
According  to  these  commenters,  the 
average  enroute  times  for  affected 
certificate  holders  is  less  than  an  hour. 
For  such  short  flights  there  is  tittle  time 
during  the  enroute  portion  of  a  flight  for 
company  communication.  The  cost  of 
installing  company  communications 
would  be  high  and  safety  would  not  be 
diminished  without  company 
communication  since  the  crew  can  be 
contacted  through  Air  Traffic  Control. 

AACA  points  out  that  this  would  be 
a  new  requirement  for  afiiected 
commuters.  Intrastate  Alaskan 
operations  now  conducted  under  flag 
operations  nUes  will  be  conducted 
under  domestic  rules  and  would  be 
required  to  comply  with  the 
independent  communications  systems 
requirements.  Because  of  low  altitudes, 
VFT?  flight  operations,  and  the  lack  of 
Remote  Communications  Outlet  at  many 
locations,  maintaining  communications 
will  require  construction  of  a  large 
commimications  infrastructiu^.  When 
operators  in  Alaska  use  flag  rules. 
AACA  interprets  §  121.99  to  not  require 
the  communications  system  be 


independent  of  any  system  operated  by 
the  United  States. 

FAA  Response:  The  ALFA  suggestion 
on  requiring  that  each  pilot  have  a 
separate  set  of  navigation  and  approach 
charts  is  beyond  the  scope  of  this 
rulemaking;  however,  the  FAA  is 
planning  to  initiate  a  separate 
rulemaking  on  the  issue. 

Section  121.99  requires  each  domestic 
and  flag  air  carrier  to  have  a  two-way 
radio  commimication  system  that  is 
independent  of  any  system  operated  by 
the  United  States.  FAA  flight  service 
stations  and  air  traffic  control  facilities 
that  are  ciurently  providing  radio 
communication  service  for  certificate 
holders  are  used  for  the  control  of 
aircraft  and  were  never  intended  to  be 
used  by  individual  certificate  holders  to 
relay  information  that  is  the  certificate 
holder's  responsibility,  such  as 
scheduling  changes  or  weather 
information.  Hence,  an  additional 
expense  would  be  incurred  by 
certificate  holdera  required  to  contract 
for  communication  services  through 
commercial  services.  However,  it  is 
believed  that  most  part  135  certificate 
holders  already  have  facilities  and 
communications  equipment  that  satisfy 
the  dispatch  requirements  under  part 
121. 

The  FAA  believes  that  there  is  a  need 
for  a  two-way  air-ground  radio 
communication  system  that  will  ensure 
reliable  and  rapid  communications  over 
the  entire  route  between  each  airplane 
and  the  appropriate  dispatch  office  and 
between  each  airplane  and  the 
appropriate  air  traffic  control  imit.  The 
need  to  show  that  each  operator  has  a 
two-way  radio  system  is  not  new. 
However,  the  requirement  to  have  an 
independent  system  is  new  for 
operations  of  afliacted  commutera  and 
intrastate  Alaska  and  Hawaii  operations 
previously  conducted  imder  flag 
operations  rules.  While  no  commenters 
focus' on  §  121.97  or  §  121.117,  the  FAA 


points  out  under  §§  121.97(b)(4)(i)  and 
121.1 17(b)(4){i)  affected  operatore  will 
be  required  to  comply  with  airport  data 
requirements  which  include  applicable 
performance  requirements  of  Subpart  I. 
For  affected  airplanes  these  performance 
requirements  will  be  found  in  new 
appendix  K  to  part  121  as  referenced  in 
subpart  I. 

VI.A.2.  Subpart  F— Approval  of  Routes: 
Approval  of  Areas  and  Routes  for 
Supplemental  Air  Carriers  and 
(Dommercial  Operators 

This  subpart  is  similar  to  subpart  E 
except  that  it  applies  to  supplemental 
operations  and  prescribes  flight 
following  requirements.  Under  the 
proposal,  this  subpart  would  apply  in 
cases  where  an  affected  operator  uses  an 
airplane  that  is  also  used  in  doinestic 
operations  to  conduct  a  nonscheduled 
operation.  On  this  issue,  no  comments 
were  received  and  the  final  rule  is 
adopted  as  proposed. 

VI.A.3.  Subpart  G— Manual 
Requirements 

Manual  requirements:  Contents  and 
personnel:  Under  subpart  G  of  part  121 
certificate  holders  are  required  to 
prepare  and  keep  current  a  manual 
containing  policies,  procedures. 
appUcable  regulations,  and  other 
information  necessary  to  allow 
crewmembers  and  ground  personnel  to 
conduct  the  operations  properly  (see 
§  121.133  and  §  121.135).  While  the 
requirements  of  parts  121  and  135  are 
similar,  part  121  manual  requirements 
contain  a  more  extensive  list  of  manual 
contents  (§  121.135).  Under  part  121  the 
manual  or  appropriate  parts  must  also 
be  furnished  to  more  personnel,  such  as 
aircraft  dispatchers  and  flight 
attendants,  and  made  available  to 
others,  such  as  station  agents.  Notice 
95-5  stated  that  the  effect  of  these 
differences  between  compliance  with 
part  121  versus  compliance  with  part 
135  would  be  significant  for  commuter 
operators.  The  proposal  would  require 
developing,  producing,  and  distributing 
new  manuals  appropriate  to  part  121.  In 
addition.  §  121.137  requires  the  air 
carrier  to  issuea  manual  or  appropriate 
parts  to  each  crewmember  and  requires 
each  crewmember  to  keep  the  manual 
up  to  date  and  have  it  with  him  or  her 
when  performing  assigned  duties.  Part 
135  does  not  require  that  flight 
attendants  be  issued  a  maniial;  however, 
it  does  require  that  any  person  to  whom 
a  manual  is  issued  must  keep  it  up-to- 
date  (see  §  135.21). 

Comments:  Fairchild  Aircraft  states 
that  §  121.137  woiUd  require  at  least  one 
copy  of  the  manual  specified  by 
§  121.133  to  be  carried  in  the  airplane 


and  that  this  is  a  reasonable  proposal 
that  they  fully  support.  Fairchild 
Aircraft  also  states  that  §  121.141(b)(2) 
contains  a  reference  to  "rotorcraft" 
which  should  be  deleted. 

ALPA  states  that  the  key  to  an 
efficient,  safe  airline  operation  can 
normally  be  found  in  the  manuals 
developed  by  the  airline.  ALPA 
supports  the  FAA  in  adopting  all  fecets 
of  Subpart  G.  ALPA  also  states  that 
§  121.135(b)(2)  should  be  amended  by 
removing,  "in  the  case  of  supplemental 
air  carriers  and  commercial  operators." 
so  that  the  paragraph  reads:  "Duties  .  .  . 
of  the  ground  organization,  and 
management  persoimel."  According  to 
ALPA,  the  requirement  to  include  in  the 
manual  duties  and  responsibilities  of 
management  personnel  would  no  longer 
be  applicable  only  to  supplemental  and 
commercial  operatore  since  proposed 
part  119  requires  management 
personnel  for  all  certificate  holdera. 

One  commenter  states  that  §  121.133 
should  require  compliance  with  the 
certificate  holder's  manuals. 

Metro  International  Airways  states 
that  the  cost  of  new  manuals  would  be 
excessive  for  small  businesses  and  that 
an  outline  of  procedures  would  be  a 
more  useful  reference  than  a  highly 
detailed  manual. 

FAA  Response:  All  but  one  of  the 
comments  received  regarding  the 
manual  requirements  support  the 
implementation  of  Subpart  G  of  part 
121.  Only  one  comment  regarding  the 
costs  associated  with  the  manuals 
required  by  §  121.131  was  received. 

Additionally,  the  FAA  has  received 
requests  from  certificate  holders  that 
would  like  to  begin  the  process  of 
transition  prior  to  implementation  of  the 
rule.  This  would  allow  those  certificate 
holders  to  spread  the  cost  of  manual 
production  and  distribution  over  a 
longer  period  of  time.  The  question  of 
phased-in-implementation  is  not  unique 
to  this  issue  and  is  addressed  elsewhere 
in  this  document. 

The  FAA  agrees  with  ALPA's 
suggestion  to  revise  the  wording  of 
§  121.135(b)(2).  This  is  not  a  substantive 
change  from  Notice  95-5  because 
§  119.65(e)  also  requires  that  manuals 
contain  the  duties  and  responsibilities 
of  required  management  personnel.  The 
FAA  also  agrees  with  Fairchild's 
suggestion  to  delete  the  word 
"rotorcraft"  from  §  121.141(b)(2).  These 
recommendations  are  appropriate.  In 
the  final  rule  §§  121.135(b)(2)  and 
121.141(b)(2)  are  revised  accordingly. 

In  response  to  the  comment  that 
§  121.133  should  require  compliance 
with  the  certificate  holder's  manual,  the 
holder  of  an  air  carrier  certificate  with 
operations  specifications  to  operate  , 


under  part  121  must  comply  with  the 
regulations  in  part  121  (and  other 
applicable  regulations).  Requirements 
for  preparing  and  maintaining  a  manual 
serve  the  piupose  of  supplying 
information  to  personnel.  Infonnation  in 
the  manual  must  be  accurate  and 
consistent  with  the  regulations.  Since 
the  manual  may  also  include  company 
policy  and  guidance  to  personnel,  all 
portions  of  the  manual  are  not 
enforceable  as  regulations.  The  language 
of  the  manual  requirements  does, 
however,  imply  that  the  certificate 
holder  must  adhere  to  all  of  the  contents 
of  the  manual  and  that  the  certificate 
holder's  personnel  must  use  the  manual 
in  conducting  operations. 

In  response  to  the  comment  that  the 
manuai  requirements  will  be  a  burden 
for  small  businesses  and  that  an  outline 
of  procedures  would  be  more  helpful  to 
personnel,  small  certificate  holders  are 
already  meeting  the  manual 
requirements  of  part  135:  this 
rulemaking  requires  an  update  of 
manuals  and  broader  distribution  of  the 
manuals.  An  outline  of  procedures 
could  be  used  as  guidance  in  addition 
to  the  manuals  or  as  part  of  a  manual, 
but  imder  current  part  135  it  would  not 
suffice  as  meeting  the  manual 
requirements. 

In  the  final  rule  §  121.133  has  been 
revised  to  update  the  terminology. 

VI.A.4.  Subpart  H— Airplane 
Requirements 

For  comments  and  FAA  responses  to 
the  requirements  in  §  121.157,  Aircraft 
certification  and  equipment 
requirements,  see  the  discussion  in 
Section  V.  C,  Aircraft  Certification.  ~ 

Single-engine  airplanes.  Section    ^ 
121.159  prohibits  operation  of  singfe- 
engine  airplanes  under  part  121.  No 
change  to  this  prohibition  was  proposed 
since  the  FAA  does  not  consider  single- 
engine  airplanes  acceptable  to  part  121 
standards.  Under  the  proposal ,  this 
section  was  amended  to  delete  an 
obsolete  reference  to  §  121 .9.  No 
comments  were  received  on  this  issue 
and  the  final  rule  is  adopted  as 
proposed.  For  a  related  discussion  on 
the  operation  of  single-engine  Otters, 
see  "AppUcability:  Alaska,"  in  Section 

V.B. 

Airplane  limitations:  Type  of  route. 
Section  121.161(a)  requires  that  a  two- 
engine  or  three-engine  airplane  except  a 
three-engine  turbine  powered  airplane 
must  be  within  1-hour  flying  time  from 
an  adequate  airport  at  normal  cruising 
speed  with  one  engine  inoperative, 
unless  otherwise  approved  by  the 
Administrator.  Part  135  does  not 
contain  a  comparable  requirement; 
however,  the  FAA  proposed  that 
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affected  commulen  would  comply  with 
the  re(^uirement«  of  §  121.161(a). 

Section  121.1Ql(b)  contains  a  separate 
requirement  that  (with  some  exceptions 
for  certain  older  pirplanes)  no  person 
may  opnate  a  land  plane  in  extended 
overwater  operations  unless  it  is 
certificated  or  approved  as  adequate  for 
ditching.  The  FAA  proposed  that 
affected  commuters  would  also  comply 
with  the  requirements  of  §  121.161(b).  In 
Notice  95-5,  the  FAA  invited  specific 
comments  on  the  potential  impact  of 
these  proposals  qn  operations  in  Alaska. 

Comments:  Several  comments  were 
received  on  the  §|  121.161(a) 
requirement  to  b4  within  1  hour  of  an 
airport  with  one  engine  inoperative. 
One  commenter  suggests  that  §  121.161 
be  rewritten  to  reject  today's 
environment,  sint»  no  airport  in  the 
U.S.  is  more  than  1  hour  away  for  these 
commuter  airplanes.  The  commenter 
also  states  that  the  rule  should  specify 
the  requirements  for  two-engine 
operations  over  the  water. 

Fairchild  and  ALA  both  state  that 
§  121.161(a)  would  require  single-engine 
cruising  speed  da|ta  and  this  data  is 
unlikely  to  be  included  in  some 
Airplane  Flight  Manuals  (AFM).  The 
commenters  also  state  that  there  appears 
to  be  no  safety  befaefit  and  it  will  be 
difficult  to  show  (»mpliance.  According 
to  these  conunentsrs,  the  final  rule 
should  except  10*30  passenger  seat 
airplanes. 

Phoenix  Air  anticipates  that  its 
operations  with  alGrumman  G-159 
Gulfstream  airplahe  would  be  disrupted 
due  to  the  requirements  of  §  121.161, 
since  they  intend  to  start  service 
between  Honoluli^  and  Midway  Island. 
There  are  no  airports  that  would  be 
within  1  hour  of  the  intended  flight 
path. 

Jetstream  conciirs  with  the 
requirement  that  airplane  routes  should 
be  within  1  hour  ^f  an  adequate  airport. 
Three  comment^  were  received  on  the 
certification  ditching  requirements  of 
S  121.161(b).  Fairchild  and  AIA  note  an 
apparent  oversight  in  that  the  FAA  did 
not  profKtse  to  exclude  part  23  Normal 
or  OHnmuter  Catdgory  airplanes  from 
the  ditching  requirements  of 
§  121.161(b).         I 

AACA  notes  th4t  several  certificate 
holders  fly  affected  aircraft  on  extended 
overwater  routes  in  Alaska.  Compliance 
with  the  part  25  ditching  requirements 
would  add  certification  costs,  impose 
equipmoit  weight  penalties,  and  reduce 
payloads.  According  to  the  commenter, 
the  FAA  did  not  calculate  these  costs. 
The  conunenter  supplies  information 
indicating  that  costs  to  comply  with  the 
ditching  requirements  of  part  25  are 
substantial^ 


FAA  Response:  Despite  the  comments 
toihe  coD&ary,  the  FAA  has  decided  to 
adopt  its  proposal  to  apply  the  route 
limitation  requirements  of  §  121.161(a) 
to  the  10-  to  30-seat  airplanes  operated 
by  the  affected  commutere.  Under  that 
section  any  route  flown  by  a  twin 
engine  commuter  type  airplane  must  be 
flown  so  that  it  is  within  1  hour  of  an 
adequate  airport  for  landing.  Part  121 
and  its  predecessor  regulations  have 
appUed  route  limitation  requirements  to 
airplanes  operating  imder  those 
requirements  since  1936.  While  the 
specific  details  of  the  route  limitation 
requirement  have  changed  over  the 
years,  the  underlying  safety  issue  has 
not;  the  certificate  holder  must  show, 
before  operating  affected  airplanes  over 
a  route,  that  it  can  safely  continue  flight 
in  an  emergency  situation  to  an  airport 
adequate  for  landing.  The  FAA 
understands  that  some  of  these 
airplanes  will  require  an  AFM  revision 
that  will  provide  engine-out  cruise 
speed  data.  There  are  routes  in  areas 
outside  of  the  contiguous  U.S.  that  are 
more  than  1  hour  flying  time  (with  one 
engine  inoperative)  from  an  adequate 
airport.  In  accordance  with  §  121.161(a), 
the  Administrator  may  authorize  a 
deviation  from  the  requirement,  if  the 
operator  can  show  that  the  1-hour  flight 
time  limit  is  not  necessary  based  on  the 
character  of  the  terrain,  the  kind  of 
operation,  or  the  performance  of  the 
airplane.  Obtaining  authorization  to 
conduct  extended  range  operations  with 
two-engine  airplanes  is  dependent  upon 
many  &ctora.  Some  of  these  factore  are 
a  tjrpe  design  review  of  the  airframe 
system,  a  review  of  the  in-service 
history  of  the  airplane  propulsion 
system,  and  an  assessment  of  the 
certificate  holder's  maintenance  and 
inspection  program  capability  for 
extended  range  operations.  Advisory 
Cinnilar  120-42  provides  the  guidelines 
for  this  authority.  Other  rules  provide 
the  requirements  for  extended  overwater 
routes. 

The  Douglas  DC-3  and  Curtiss  C-46 
airplanes  excluded  from  §  121.161(b) 
were  type  certificated  and  manufactured 
before  the  present  standards  of  part  25 
were  adopted.  These  aircraft  were 
excluded  because  of  their  previous 
operating  experience  which  showed,  in 
some  cases  through  actual  ditchings, 
that  these  old  airplanes  could  ditch 
satisfactorily.  The  Convair  240,  340,  and 
440  and  Martin  404  airplanes  were  also 
type  certificated  before  the  present 
standards  were  adopted.  They  were 
excluded  because  tests  conducted  by  the 
National  Advisory  Committee  for 
Aviation  showed  they  would  have 
excellent  ditching  characteristics. 


Unlike  current  part  25,  part  23  contains 
no  standards  for  ditching  approval. 
Unlike  those  older  airplanes  excluded 
in  §  121.161,  none  of  the  part  23 
airplanes  have  been  shown  to  comply 
with  any  ditching  standards.  Contrary  to 
the  conunenter's  assumption,  requiring 
part  23  airplanes  used  in  extended 
overwater  operations  to  meet  the 
ditching  certification  requirements  was 
not  an  oversight.  In  Notice  95-5 
preamble,  the  FAA  concluded  that  these 
requirements  should  be  applied  to  the 
operations  that  would  be  moved  from 
part  135  to  part  121. 

After  considering  the  comments,  the 
FAA  has  determined  that  imtii  15  years 
after  the  date  of  publication  of  the  final 
rule  a  certificate  holder  may  operate  in 
an  extended  overwater  operation  a 
nontransport  category  land  airplane 
type  certificated  after  December  31, 
1964,  that  was  not  certificated  for 
ditching  under  the  ditching  provisions 
of  part  25  of  this  chapter.  Section 
121.161(c)  has  been  added  accordingly. 

Proving  tests.  Section  121.163 
provides  proving  test  requirements  for 
part  121.  In  addition  to  aircraft 
certification  tests,  an  aircraft  to  be 
operated  imder  part  121  must  have  at 
least  100  hoius  of  proving  tests  for  an 
airplane  not  previously  proven  for  use 
in  part  121  operations,  and  50  hours  of 
proving  tests  for  an  airplane  previously 
proven  for  use  in  part  121  operations. 
The  niunlwr  of  hours  may  be  reduced  by 
the  Administrator.  Section  135.145 
requires  25  hours  of  proving  tests  in 
addition  to  certification  tests  for 
certificate  holders  that  operate  turbojet 
airplanes  or  airplanes  for  which  two 
pilots  are  required  for  operations  under 
VFR  if  that  airplane  or  an  airplane  of  the 
same  make  and  similar  design  has  not 
been  previously  proved  in  any 
operations  under  part  135.  Both 
§§  135.145  and  121.163  require  proving 
tests  for  materially  altered  airplanes. 
However,  imder  §  121.163,  proving  tests 
apply  to  each  airplane  to  be  operated 
under  part  121.  Under  part  135  proving 
tests  apply  to  each  aircraft  or  to  aircraft 
of  similar  make  and  design.  Part  121 
also  describes  three  types  of  proving 
tests.  Under  part  121,  die  initial 
operator  of  a  type  of  airplane  must 
conduct  at  least  100  hoius  of  proving 
tests,  acceptable  to  the  FAA,  which  can 
be  reduced  in  appropriate 
draunstances.  Moreover,  for  each  kind 
of  operation  (e.g.,  domestic,  flag, 
supplemmtal)  that  a  certificate  holder 
conducts,  50  hours  of  proving  tests  are 
required,  which  are  reducible  in 
appropriate  circiunstances. 

Comments:  Six  substantive  comments 
were  received.  Comair  and  RAA  concur 
with  the  requirement  for  an  air  carrier 
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to  demonstrate  its  ability  to  perform  in 
accordance  with  part  121  and  company 
procedures.  However,  Comair  proposes 
that  carrien  currenUy  conducting 
operations  under  part  121  and  part  135 
(split  certificates)  should  not  be 
required  to  conduct  this  demonstration. 
Carriera  conducting  part  121  and  part 
135  operations  have  previously  proven 
their  ability  to  conduct  part  121 
operations.  If  the  requirement  for 
dispatching  is  adopted,  flight 
crevtrmembers  will  demonstrate  their 
proficiency  virith  the  new  system  during 
their  required  line  check. 

RAA  comments  that  proving  flight 
hours  should  be  reduced  based  on 
"experience  and  performance"  factore. 
To  mdlitate  a  reduction  in  flight  hours, 
the  FAA  should  identify  those  specific 
procedures  for  which  non-revenue 
proving  flights  would  be  required  and 
specify  a  realistic  number  of  flights  or 
fUght  houre  which  would  be  sufficient 
to  demcmstrate  those  procedures. 

ASA  l)elieves  that  tne  requirement  for 
proving  flights  will  result  in  an  increase 
in  both  initial  and  reciuring  costs. 
United  Express  joins  ASA  in  proposing 
that  FAA  recognize  the  experience  level 
of  air  carriere  operating  imder  part  135 
and  permit  proving  tests  to  he 
conducted  during  revenue  service. 
United  Express  further  proposes  that  the 
required  numl)er  of  hours  be  reduced  for 
those  carriers  currenUy  using  a  dispatch 
system. 

Big  Sky  Airlines  recommends  a 
waiver  of  the  requirement  for  a  proving 
test  for  airlines  that  have  a  good  safety 
record  and  proven  experience.  The 
conunenter  justifies  its  recommendation 
on  the  basis  of  excessive  and 
unnecessary  burden  and  cost. 

Commuter  Air  Technology  requests 
clarification  concerning  which 
modifications  to  specific  aircraft  would 
require  100-hour  initial  proving  tests. 

FAA  Response:  Section  121.163  has 
two  main  parts.  Paragraph  (a)  prohibits 
a  carrier  from  operating  an  aircraft  type 
in  scheduled  service  that  has  never  been 
used  in  scheduled  service  until  it  has 
flown  100  hours  of  proving  flights. 
These  houra  are  in  addition  to  any 
aircraft  certification  tests.  For  the 
purposes  of  this  rulemaking,  the  FAA 
recognizes  that  the  current  commuter 
fleet  has  established  a  sufficient  history 
of  operations  and  does  not  intend  to 
require  the  100  hours  of  proving  flights 
for  aircraft  currently  being  operated  by 
those  carriere  affected  by  this 
rulemaking.  Paragraph  (b)  of  §  121.163 
requires  50  hours  of  tests  for  the  carrier 
to  show  that  not  only  can  it  operate  and 
maintain  the  aircraft,  but  also  that  it  has 
the  ability  to  conduct  a  particular  kind 
of  operation  (i.e.,  domestic  (h  flag)  in 


compliance  with  the  applicable 
regulatory  standards. 

The  FAA  agrees  that  carriere  currenUy 
conducting  operations  under  both  part 
121  and  part  135  (split  certificates)  will 
be  eligible  to  apply  for  a  reduction  of 
the  numlier  of  houre  required  to  conduct 
the  demonstration  required  by 
paragraph  (b).  In  regard  to  the  comment 
that  fli^t  crewmembere  that  are  new  to 
part  121  operations  will  demonstrate 
their  proficiency  during 
accomplishment  of  a  line  check,  the 
FAA  does  not  agree  that  this  could  take 
the  place  of  proving  flights.  The  primary 
focus  of  proving  flights  is  not  simply  to 
test  the  proficiency  of  flight 
crewmembers  but  to  test  the  company's 
operational  control  procedures  for  the 
airplanes  that  will  be  operated  in 
accordance  with  the  requirements  for  a 
new  kind  of  operation,  i.e.,  flag  or 
domestic.  The  FAA  supports  the  idea 
that  proving  flight  houre  should  be 
reduced  based  on  "experience  and 
performance"  factors.  The  FAA  has 
t)egun  to  identify  those  specific 
procedures  for  which  proving  flights 
would  be  required  and  to  specify  a 
realistic  numlMr  of  flights  or  fli^t  houre 
which  would  be  sufficient  to 
demonstrate  those  procedures.  This 
guidance  to  FAA  inspectore  wiU  be 
provided  in  a  revision  to  Order  8400.10. 

The  FAA  agrees  that  proving  tests  will 
require  an  expenditure  of  the  carrier's 
financial  resources.  Safety  requires 
these  proving  tests  to  determine  that  an 
operator  can  conduct  operations  under 
part  121  safely,  using  new  procedures, 
dispatches,  etc.  The  FAA  recognizes  the 
experience  level  of  air  carriere  operating 
under  part  135  and,  Imsed  on  the 
carrier's  experience  with  part  121,  will 
provide  FSDO  inspectors  with  written 
guidance  on  approving  deviations  from 
the  requirements  of  §  121.163.  The  FAA 
l>elieves  that  proving  tests  are  an 
essential  part  of  the  certification  process 
and  also  provide  the  carrier  with  an 
opportunity  to  do  some  "dry-runs" 
before  beginning  revenue  service  under 
a  completely  new  set  of  regulatory 
standards.  "The  FAA's  intent  is  to 
provide  inspectore  with  the  authority  to 
provide  deviations  from  the  proving  test 
requirements.  FAA  Headquartere  will 
review  each  proposed  reduction  of 
proving  test  houre  and  will  concur  or 
not  concur  with  the  proposed  number  of 
houre  for  each  affected  commuter. 

In  response  to  Commuter  Air 
Technology's  request  for  clarification 
concerning  which  modifications  to 
specific  aircraft  would  require  100  hour 
initial  proving  tests,  §  121.163(d) 
contains  criteria  for  when  a  type  of 
aircraft  is  considered  to  be  materially 
altered  in  design. 


VI.A.5.  Subpart  I — Airplane 
Performance  Operating  Limitations. 

Subpart  I  contains  airplane 
performance  operating  limitations  that 
apply  to  all  part  121  certificate  holdere; 
however,  not  every  section  in  subpart  I 
applies  to  every  certificate  holder.  For 
example,  §§121.175  Uuough  121.187 
apply  to  reciprocating  engine-powered 
transport  category  airplanes  and 
§§  121.189  through  121.197  apply  to 
turbine  engine-powered  transport 
category  airplanes  (with  an  exception 
for  certain  reciprocating-powered 
airplanes  that  have  been  converted  to 
tuii>o-propeller-powered).  Sections 
121.199  Uu-ough  121.205  apply  to 
nontransport  category  airplanes. 

In  part  121  the  term  "nontransport 
category  airplane"  is  currenUy  used  to 
refer  to  older  airplanes  like  the  Curtis 
C-46,  that  were  type  certificated  before 
the  transport  category  was  established, 
i.e.,  the  early  1940's.  However,  many 
airplanes  type  certificated  over  the  last 
20  yeare  used  by  affected  commutere 
(e.g.,  commuter  category  and  SFAR  41 
airplanes  and  predecessor  categories), 
are  also  nontransport  category. 
Therefore,  the  FAA  proposed  to  delete 
the  term  "transport  category" 
throughout  sub{>art  I  and  to  include 
language  where  appropriate  to  except 
airplanes  type  certificated  before 
January  1, 1965,  that  were  not 
certificated  in  the  transport  category. 
This  would  have  the  effect  of  requiring 
airplanes  type  certificated  in  the 
commuter  category  or  a  commuter 
category  predecessor  to  be  operated 
under  the  performance  operating 
limitations  of  §§  121.175  through 
121.197,  as  appUcable. 

Comments:  ALP  A  states  that  all 
requirements  of  part  121  subpart  I 
should  be  complied  with  by  all  turbo- 
propeller  airplanes  with  a  passenger 
capacity  of  10  or  more. 

AACA  concure  that  airplanes  with  10 
to  19  seats  should  be  required  to  comply 
with  all  of  the  proposed  modifications 
(in  Table  1  of  Notice  95-5)  except  for 
part  121  performance  and  obstruction 
clearance  and  floor  proximity  lighting. 
(See  later  discussion  of  floor  proximity 
lifting.) 

Jetstream,  RAA  and  ALP  A  support  the 
overall  proposals  concerning  the  higher 
level  of  performance  requirements. 
However,  they  join  with  Commuter  Air 
Technology,  Raytheon  and  an 
individual  to  point  out  that  additional 
performance  data/charts  would  need  to 
be  developed  (for  example:  accelerate- 
stop  and  obstacle  clearance  data).  RAA 
also  recommends  a  2-year  time  frame 
instead  of  the  proposed  1-year 
performance  compliance  date. 
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Jetstream  states  that  Notice  95-5,  in 
conjunction  with  lother  proposed  rules 
and  changes,  wiilj  introduce  more 
weight  to  the  airciaft.  In  addition  to  this, 
AC  120-27D,  Aircraft  Weight  and 
Balance  Control,  yfill  increase  standard 
average  passenger  weights  used  for 
calculations.  The  Icombined  effect  is  that 
these  aircraft  will'no  longer  be  allowed 
to  carry  19  passengers  due  to  reduced 
pay  load  capacity.  According  to  the 
conunenter,  the  c6nibined  effect  of  the 
weight  changes  is'about  two  passengers. 

Jetstream  and  Raytheon  comment  that 
current  FaA  polidy  should  be  revised  to 
allow  manufacturers  to  increase  the 
maximum  takeoff  weights  for  aircraft 
certificated  under' SFAR  41.  They  justify 
their  comments  by  stating  that  the 
increase  in  maxinnun  takeoff  weight 
will  provide  a  mitigation  of  the 
additional  equipnient  weights  incurred 
under  this  rulemaking. 

One  commenter  states  that  better 
weight  and  balance  control  by  the  FAA 
is  necessary  because  many  operators  are 
flying  over  maxiiqum  weieht. 

Fairchild,  Jetstream,  and  AIA  propose 
that  the  FAA  incorporate  the  language 
of  §  135.181(a)(2)  Into  §  121.191.  which 
would  provide,  Injtheir  view,  a  more 
conservative  appr^ch  to  one  engine 
inoperative  enrou|e  operations. 
Jetstream  also  notes  that  there  is  no 
requirement  for  cttnmuter  airplanes  to 
show  Nat  En  Rout^  Flight  Path  data  in 
their  AFM's. 

One  commenteiisuggests  that  part  121 
be  written  to  specify  the  exact 
performance  requirements  for 
nontransport  cate^ry  airplanes  to  be 
included  in  their  {terformance  manuals 
so  there  would  be  no  confusion  with 
other  FAA  performance  requirements. 

FairchildTand  A|A  suggest  deleting  all 
references  to  "transport  category"  in 
§§  121.189  through  121.197. 

FAA  Response:  Section  121.135(b) 
requires  that  the  manual  ccmtain 
methods  and  procedures  for 
maintaining  the  ai|craft  weight  and 
center  of  gravity  within  approved  Umits. 
Approved  weight  4nd  balance  control 
procedures  are  theionly  means  for  an 
operator/appUcantto  authorize  the  use 
of  other  than  known  weights  for  crew, 
passengers,  bagga^,  or  cargo.  The 
weight  and  balance  control  program, 
including  loading  ^edules  and  charts, 
are.  approved  on  oferations 
specifications  by  the  FAA.  This  program 
must  be  included  in  the  operator/ 
apphcant's  poUdefc  and  procedures 
manual.  I 

Section  121.189|c)(l)  states,  for 
turbine  engine  powered  takeoff 
limitations,  that  "(^)  No  person 
operating  a  tiuhin^  engine  powered 
category  airplane  dertificated  after 


August  29, 1959,  may  take  off  that 
airplane  at  a  weight  greater  than  that 
listed  in  the  Airplane  Flight  Manual 
(AFM)  at  which  compliance  with  the 
following  may  be  shown:  (1)  The 
accelerate-stop  distance  must  not 
exceed  the  length  of  the  runway  plus 
the  length  of  any  stopway." 

The  FAA  agrees  that  new  or 
additional  performance  data  would 
need  to  be  developed  for  certain 
airplanes,  and  that  this  data  would  need 
to  be  acceptable  to  the  FAA  Aircraft 
Certification  Office  and  incorporated 
into  the  Airplane  FUght  Manual  (AFM). 
At  the  present  time,  some  AFM's  (for 
Beech  99,  certain  Metroliners,  and  the 
Twin  Otter)  do  not  have  accelerate-stop 
distance  data,  only  accelerate-slow  data. 
In  order  for  the  airplane  operator  to 
comply  with  §  121.189(c)(1),  the 
operators  would  have  to  request  an 
AFM  supplement  from  the  airplane 
manufacturers  showing  this  required 
data.  The  FAA  has  not  required  the 
manufacturers  to  develop  this  data.  If 
they  have  developed  the  data,  it  woiUd 
still  have  to  be  certificated  by  the  FAA 
as  a  revision  to  the  AFM.  If  the 
manufacturer  does  not  have  accelerate- 
stop  data,  it  will  have  to  flight  test, 
simulate,  or  analytically  prove 
accelerate-stop  distance  data  to  the 
FAA.  This  process  could  be  expensive 
to  the  operatore  who  woidd  pay  for  the 
manufactvuer's  support. 

This  rulemaking  does  not  require  the 
affected  airplanes  that  are  currently  in 
service  or  air^^anes  that  will  be 
manufactured  imder  an  existing  type 
certificate  to  meet  the  engine-out  climb 
gradient  performance  required  by  part 
25.  These  airplanes  will,  however,  be 
required  to  meet  the  obstacle  clearance 
limitations  of  §  121.189(d)(2). 

Section  121.189(d)(2)  states  for 
turbine  engine  powered  takeoff 
limitations,  that  "(d)  No  person 
operating  a  turbine  engine  powered 
category  airplane  may  take  off  that 
airplane  at  a  weight  greater  than  that 
listed  in  the  Airplane  Flight  Manual — 
(2)  In  the  case  of  an  airplane  certificated 
after  September  30, 1958,  that  allows  a 
net  takeoff  fUght  path  that  clears  all 
obstacles  either  by  a  height  of  at  least  35 
feet  vertically,  or  by  at  least  200  feet 
horizontally  within  the  airport 
boimdaries  and  by  at  least  300  feet 
horizontally  after  passing  the 
boundaries."  AFM's  for  some  older 
airplanes  with  seating  capacity  of  10-to- 
19  passengers  do  not  have  data  to  show 
the  required  climb  gradient  or  the 
certification  basis  to  clear  obstacles  after 
takeoff  with  an  engine-out  at  a  specified 
weight.  As  one  commenter  .<tuggests, 
additional  certification  requirements 
would  have  to  be  identified  in  part  121 


or  in  a  new  Appendix  to  121  for 
nontransport  category  airplanes,  except 
for  the  commuter  category  ot  SFAR  41. 
ICAO  Annex  8  airplanes,  before  these 
airplanes  could  comply  with 
§  121.189(d)(2)  requirements. 

As  with  accelerate-stop  data,  the  FAA 
agrees  that  new  or  additional 
performance  obstacle  clearance  data  for 
certain  airplanes  would  need  to  be 
developed,  and  that  this  data  would 
need  to  be  approved  by  an  FAA  Aircraft 
Certification  Office  and  incorporated 
into  the  Aircraft  Flight  Manual. 
Raytheon  estimates  that  to  provide 
obstacle  clearance  data,  testing  would 
have  to  be  done  on  all  Beech  99  models 
and  the  price  per  each  airplane  for  the 
new  performance  data  would  be  $63,000 
($53,000  for  the  Beech  1300).  This  cost 
must  be  incurred  by  the  manufactiu«r 
and  then  passed  on  to  all  the  operators. 

The  FAA  recogiuzes  the  significant 
problems  in  developing  the  necessary 
performance  data  for  airplanes  type 
certificated  under  a  wide  range  of 
standards  over  the  past  30  years, 
including  part  23  (or  its  predecessor, 
part  3  of  the  Qvll  Air  Regulations) 
normal  category,  plus  additional 
standards  in  the  form  of  special 
conditions,  SFAR  23,  SFAR  41C,  or  part 
135,  appendix  A,  or  part  23  commuter 
category.  Development  of  the  additional 
performance  data  for  airplanes 
certificated  imder  older  standards  may 
be  developed  by  conducting  actual 
flight  tests,  data  analysis,  or  any  other 
methods  acceptable  to  the  Aircraft 
Certification  Office.  The  FAA  believes 
that  the  performance  requirements  of 
§  121.189(d)(2),  obstacle  clearance  with 
an  engine-out  after  takeoff,  contribute  to 
an  increased  level  of  passenger  and 
crew  safety. 

The  FAA  also  understands  that  the 
requirements  for  accelerate-stop  and 
obstruction  clearance  may,  in  fact, 
remove  certain  airplanes  from  service  in 
part  121.  It  may  also  affect  the 
operational  capability  of  some 
operatore,  depending  on  the  location 
and  height  of  obstacles,  and  may 
terminate  air  carrier  service  to  some 
conmumities  if  airplanes  are  removed 
from  service. 

Because  of  the  difficulty  that  affected 
commuters  would  face  in  meeting  the 
part  121  performance  operating 
linutations  with  their  existing  fleet,  the 
FAA  has  decided  to  provide  delayed 
comphance  for  these  requirements. 
Subpart  I  has  been  amended  to  state 
different  requirements  for  aircraft  used 
by  affected  commuters  that  were 
certificated  under  di&rent  certification 
standards,  as  follows: 

1.  Airplanes  certificated  under 
commuter  category  can  meet  all  of  the 
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airplane  performance  requirements  of 
part  121  within  15  months  of  the   ' 
publication  of  the  final  rule. 

2.  Airplanes  certificated  under  SFAR 
41  or  earUer  certification  standards  will 
be  allowed  to  continue  to  comply  vnth 
the  part  135  Subpart  I  and  other 
airplane  performance  operating 
limitations  requirements  for  15  years. 
The  FAA  anticipates  that  some  of  the 
SFAR  41  airplanes  will  be  able  to  meet 
the  part  121  requirements  within  the  15- 
year  period  so  they  have  the  choice  of 
either  continiung  to  operate  imder  the 
performance  requirements  of  part  135 
for  the  15-year  compliance  period  or 
complying  with  the  performance 
requirements  of  part  121  during  the  15- 
year  comphance  period.  Some  of  the 
airplanes  certificated  under  earlier 
certification  standards,  such  as  under 
part  135,  Appendix  A,  part  23,  with 
special  conditions,  and  SFAR's  23  and 
4lC,  will  probably  never  be  able  to  meet 
the  part  121  standards.  For  affected 
commuters  operating  these  airplanes, 
the  15-year  period  allows  the  operators 
sufficient  time  to  plan  for  and  obtain 
replacement  airplanes  or  to  modify 
theih. 

Although  the  FAA  encourages 
affected  commuters  to  comply  with  the 
performance  operating  requirements 
earlier  than  15  years  after  publication  of 
the  final  rule,  it  is  allowing  that  length 
of  time  to  ensure  that  there  will  be  an 
adequate  supply  of  replacement 
airplanes  available  for  purchase.  The 
ciurent  rate  of  production  of  new 
commuter  category  airplanes  is 
approximately  30  per  year.  But  most 
importanUy,  if  the  FAA  were  to  impose 
a  shorter  compUance  period  and 
affected  commutere  were  not  able  to 
obtain  new  airplanes  fit)m 
manufact\uera,  they  might  replace  their 
equipment  with  airplanes  configiued  for 
fewer  than  10  passengers.  This  airplane 
group  is  not  covered  by  this  rulemaking 
and  has  a  higher  accident  rate  than  the 
10-19  passenger  airplanes.  Therefore, 
an  xinintended  effect  of  this  rule  could 
be  an  increase  in  the  accident  rate. 

In  response  to  Jet  Stream's  comment, 
current  FAA  poUcy  prohibits  revisions 
to  airplanes  certificated  under  SFAR  41 
that  would  increase  the  maximum 
weight  or  the  number  of  passengers. 
This  SFAR  was  terminated  on 
September  13, 1983. 

While  the  FAA  imderstands  that  some 
of  the  older  airplanes  (i.e.,  normal 
category  predecessors  of  commuter 
category  airplanes)  may  not  be  able  to 
meet  certain  performance  requirements, 
the  FAA  has  determined  that  some 
performance  requirements,  such  as  the 
maintaining  of  an  altitude  with  an 
engine-out.  are  important  safety 


enhancements  that  provide  for  a  higher 
level  of  safety.  This  level  of  safety 
required  in  part  121  should  be  available 
to  all  passengers  flown  on  carriers 
operating  imder  part  121. 

Section  121.191  requires  that  the 
AFM  show  a  one-engine  inoperative  net 
en  route  flight  path  which  would 
provide  a  positive  slope  at  an  altitude  of 
at  least  1,000  feet  above  the  terrain 
(2,000  feet  in  mountainous  terrain) 
within  5  statute  mil*  of  the  intended 
track.  Section  121.191  also  provides  for 
a  net  flight  path  that  would  allow 
continued  flight  from  the  cruising 
altitude  to  an  airport  clearing  all  terrain 
and  obstructions.  Section  135.181(a)(2) 
requires  airplanes  to  maintain  a  50  feet 
per  minute  rate  of  climb  when  operating 
at  the  MFAs  or  5,000  feet  MSL 
whichever  is  higher.  It  does  not  provide 
for  the  continuation  of  the  flight  below 
theMEA. 

Section  121.191  has  continuously 
provided  for  safe  engine  out  en  route 
operations  while  allowing  some 
flexibility.  The  flexibility  allows  the 
certificate  holder  to  calculate  maximum 
weights  for  maintaining  a  constant 
engine  out  altitude,  a  continuous  flight 
path  drift  down  to  an  airport  when  an 
altitude  cannot  be  maintained,  and 
provides  off  airways  direct  routing 
engine  out  performance  requirements. 
The  FAA  understands  that  net  en  route 
flight  path  data  must  be  provided  by  the 
manufacturer;  however,  the  FAA 
beUeves  that  part  121  air  carriers 
deserve  the  additional  flexibility  of 
§  121.191  and  that  commuters  adopting 
the  §  121.191  requirements  may  gain  a 
flexible  benefit  with  a  continued  higher 
level  of  safety. 

In  response  to  comments,  the  FAA 
points  out  that  Notice  95-5  proposed  to 
remove  the  words  "transport  category" 
wherever  they  appear  in  subpart  L 

In  reviewing  part  121  to  resolve 
comments,  the  FAA  noted  that  several 
formulas  are  printed  incorrectly.  In  the 
rate  of  climb  formula  for  reciprocating 
engine  powered  transport  category 
airplanes  certificated  under  parts  other 
than  part  4a  of  the  Civil  Air  Regulations 
(CAR),  the  parentheses  are  misplaced. 
This  formula  has  been  printed  correctly 
in  the  corresponding  part  135  section  of 
§  135.371  (a)  and  (c)(1).  Also,  in  the  rate- 
of-climb  formula  for  transport  category 
airplanes  certificated  under  CAR  4a 
l§  121.181  (a)  and  (c)(1)  and  §  121.183 
(a)(2)  and  {c)(l)l  it  is  not  clear  as  printed 
that  the  subscript  so  Is  to  be  squared. 
Appropriate  corrections  are  made  to 
both  formulas. 


VI.A.6  Subpart  J — Special  Airworthiness 
Requirements 

Internal  doors.  Section  121.217 
prescribes  that  in  any  case  where 
internal  doors  are  equipped  with 
louvers  or  other  ventilating  means,  there 
must  be  a  means  convenient  to  the  crew 
for  closing  the  flow  of  air  through  the 
door  when  necessary. 

Comments:  Raytheon  Aircraft  states 
that  a  new  toilet  installation  for  the 
19000  has  internal  partitions  with 
permanently  open  louvers.  Compliance 
with  §  121.217  would  require  Raytheon 
to  redesign  the  partition  louvers  so  a 
crewmember  could  leave  his  or  her 
station  to  close  the  louvers  when 
necessary  or  design  the  louvers  for 
remote  control  closure. 

FAA  Response:  Contrary  to  the 
commenter's  assumption,  the  lavatory 
partition  louvers  in  the  commenter's 
airplanes  would  not  have  to  be 
redesigned.  As  stated  in  §  121.213  (a) 
and  (b),  §  121.217  appUes  only  to 
airplanes  type  certificated  under  Aero 
Bulletin  7A  or  part  04  of  the  Civil  Air 
Regulations. 

Cargo  carried  in  the  passenger 
compartment.  Section  121.285  requires 
that  cargo  carried  Ln  passenger 
compartments  must  be  stowed  in  a  fully 
enclosed  bin  or  carried  aft  of  a  bulkhead 
or  divider  and  properly  restrained. 
Section  135.87  allows  certificate  holders 
to  carry  cargo  in  an  approved  cargo 
compartment  instead  of  a  fully  enclosed 
bin  and  to  carry  restrained  cargo 
anywhere  in  the  passenger  compartment 
if  it  is  restrained  by  a  net  that  meets  the 
requirements  of  §  23.787(e).  The  FAA 
proposed  to  amend  §  121.285  to  add  an 
exception  for  commuter  category  (and 
predecessor)  airplanes  that  would  have 
the  effect  of  allowing  cargo  to  be  carried 
in  the  passenger  compartment  as  it  is 
today  under  part  135. 

Comments:  AACA.  an  association  of 
Alaskan  air  carriers,  fully  supports  the 
proposal. 

FAA  Response:  The  final  rule 
includes  provisions  from  §  135.87  that 
have  been  moved  into  §  121.285  for 
nontransport  category  airplanes  type 
certificated  after  December  31,  1964. 
Landing  gear  aural  warning  device. 
Section  121.289  contains  a  requirement 
for  a  landing  gear  aural  warning  device 
for  large  airplanes.  At  present  this 
section  apphes  to  any  airplane  with  a 
maximum  certificated  takeoff  weight  of 
more  than  12,500  pounds.  Appendix  A 
of  part  135  requires  a  landing  gear 
warning  device  for  airplanes  having 
retractable  landing  gear  and  wing  flaps, 
but  the  device  need  not  be  aural.  The 
FAA  considers  that  the  cost  of  replacing 
a  warning  fight  with  a  warning  sound 
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would  be  minimal.  Therefore,  this 
section  would  ap]^ly  to  any  airplane  that 
presently  opwated  under  part  135  and 
that  would  be  required  by  this  final  rule 
to  operate  under  part  121.  To  allow 
adequate  time  for  airplanes  without 
aural  warning  devtces  to  be  retrofitted, 
the  FAA  propose*^  a  compliance  date  of 
2  years  after  the  publication  date  of  the 
final  rule. 

Comments:  Ray^eon  comments  that 
their  models  all  pi^vide  aural  landing 
gear  warning. 

AACA  notes  that  the  FAA  did  not 
prepare  a  cost  analysis  for  this  proposal, 
other  than  to  show  that  the  cost  would 
be  "minimal."  AAtlA  shows  that 
various  manu&cturers'  comments  on 
similar  proposals  kave  identified 
substantial  admin^trative.  engineering, 
installation,  and  ongoing  maintenance 
cost.  However,  AACA  also  notes  that,  in 
this  case.  Fairchil4  Aircraft  believes  that 
the  landing  gear  aural  warning  can  be 
installed  without  undue  cost  or 
difficulty. 

AACA  also  states  that  once  an  item  is 
installed,  there  ara  many  other  things 
that  must  be  done  that  involve  cost.  Cost 
items  identified  are:  revisions  of  the 
certificate  holder's  training  program, 
normal  and  emergency  procedures, 
maintenance  MELi  and  other  items 
need  to  be  amended  to  reflect  the 
change  from  a  visible  lighted  warning 
device  to  an  aural  device.  According  to 
AACA.  complianci  costs  add  up 
incrementally  to  substantial  ciunuiative 
cost  and  that  the  FAA  fails  to  account 
for. 

FAA  Response:  Bven  though  part  23 
requires  an  "aural  pr  equally  effective 
device."  the  FAA  it  not  aware  of 
airplanes  where  the  "equally  effective 
device"  was  accepted  as  the  only 
warning  for  the  landing  gear  warning. 
The  reason  for  not  Accepting  such 
devices  includes  the  consideration  of 
pilot's  work  load  during  the  landing 
phase  of  flight  and  the  need  for  the 
warning  to  attract  Uilot  attention  under 
such  conditions.  Np  proposed  lighted 
device,  by  itself,  has  been  found 
acceptable  to  provide  the  needed 
warning  for  this  fli|ht  condition. 
Therefore,  the  FAA  is  amending 
§  121.289  as  proposed  to  require 
installation  of  a  landing  gear  aural 
warning  device  wil^n  2  years  of  the 
pubUcation  of  this  $nal  rule.  However, 
the  FAA  believes  that  all  affected 
airplanes  already  have  an  aural  warning 
system. 

Emergency  evaciiation  and  ditching 
demonstrations.  Section  121.291 
contains  requirements  for  conducting 
demonstrations  of  airplane  evacuation 
and  ditching  procetfiues.  The  FAA 
requires  these  demonstrations  upon 


introduction  of  a  new  type  and  model 
of  airplane  into  passenger-carrying 
operations.  For  airplanes  with  a  seating 
capacity  of  more  than  44  passengers,  an 
actual  evacuation  demonstration  must 
show  that  the  full  capacity  of  the 
airplane  and  the  crewmembers  can  be 
evacuated  within  90  seconds.  Also,  for 
airplanes  with  more  than  44  passenger 
seats  a  partial  demonstration  is  required 
imder  one  of  the  circumstances 
described  in  §  121.291(b). 
Demonstrations  have  not  been  required 
for  airplanes  with  fewer  than  44 
passenger  seats. 

Under  §  121.291(d)  any  certificate 
holder  operating  or  proposing  to  operate 
one  or  more  landplanes  of  any  size  in 
extended  overwater  operations  must 
conduct  a  simulated  ditching  in 
accordance  with  Appendix  D  to  part 
121.  The  purpose  of  the  ditching 
demonstration  is  to  show  that  the 
certificate  holder's  ditching  training  and 
procedures  for  a  new  type  and  model  of 
airplane  are  satisfactory.  The  simulated 
ditching  does  not  specifically  require 
the  use  of  flight  attendants';  the  FAA 
proposed  to  apply  this  rule  to  any 
affected  commuter  operator  who 
conducts  extended  overwater 
operations,  whether  or  not  flight 
attendants  are  used  in  the  operation. 
The  FAA  proposed  to  apply  this 
provision  to  the  affected  commuter 
operators  only  when  a  new  type  and 
model  of  airplane  is  introduced  into  the 
certificate  holder's  operations  after  the 
effective  date  of  the  final  rule.  This 
requirement  does  not  apply  to  the 
ciurent  fleet. 

The  FAA  proposed  to  amend 
§  121.291(b)  to  clarify  that  the  partial 
demonstration  procedures  apply  only  to 
airplanes  with  more  than  44  passenger 
seats. 

Comments:  With  respect  to  partial 
evacuation,  one  commenter  states  that 
the  proposed  rule  would  reduce  the 
safety  requirements  for  commuters 
because  the  evacuation  procediues 
under  part  121  do  not  apply  to  airplanes 
with  less  than  44  seats  and  that  §  23.803 
requires  a  demonstration  for  commuter 
category  airplanes.  One  commenter 
states  that  §  121.291(b)  does  not  indicate 
if  the  reqtiirement  applies  to  aircraft 
with  more  than  44  seats  or  all  aircraft. 

Two  commenters  recommend 
clarifying  the  rule  language  for  the 
ditching  demonstration  in  §  121.291(d) 
to  make  the  FAA's  intent  clear.  The 
commenters  say  that  the  ciurent 
language  does  not  properly 
communicate  the  fact  that  a  ditching 
demonstration  would  be  required  only  if 
an  airplane  is  a  new  make/model  for  a 
particular  certificate  holder's  fleet. 


FAA  Response:  Parts  25  and  121 
currently  require  emergency  evacuation 
demonstrations  for  transport  category 
airplanes  with  more  than  44  passenger 
seats.  These  demonstrations  are 
required  in  addition  to  specific  detail 
design  requirements,  e.g.  aisle  width, 
exit  size,  exit  slides,  etc.,  and  are 
conducted  to  confirm  the  overall 
evacuation  capabiUty  of  the  airplane. 
They  are  also  conducted  to  show  the 
adequacy  of  the  operator's  evacuation 
procedures.  Considering  the  specific 
detail  design  requirements  with  which 
transport  category  airplanes  must  also 
comply,  the  FAA  has  not  found  it 
necessary  to  require  such  evacuation 
demonstrations  for  airplanes  having  44 
or  fewer  passenger  seats.  Since  part  135 
does  not  pertain  to  operations  with 
airplanes  having  more  than  44 
passenger  seats,  there  has  been  no  need 
to  require  an  emergency  evacuation 
demonstration  in  &at  part.  Part  23.  on 
the  other  hand,  does  not  contain  the 
same  specific  detail  design  requirements 
for  commuter  or  predecessor  normal 
category  airplanes.  Therefore,  an 
evacuation  demonstration  is  required 
for  type  certification  of  those  airplanes 
in  lieu  of  the  specific  detail  design 
requirements  that  transport  category 
airplanes  must  meet.  There  will  be  no 
reduction  in  safety  because  transport 
category  airplanes  will  still  be  required 
to  comply  with  the  same  specific  detail 
design  requirements  and  the  part  23 
requirement  for  an  evacuation 
demonstration  will  remain  unchanged. 
As  proposed,  §  121.291(b)  is  amended  to 
make  clear  that  it,  as  well  as 
§  121.291(a),  only  applies  to  airplanes 
with  more  than  44  passenger  seats. 

The  FAA  agrees  mat  the  language  in 
§  121.291(d)  for  the  ditching 
requirement  does  not  clearly  state  that 
it  applies  to  the  affected  commuters 
only  if  an  airplane  is  a  new  type  and 
model  introduced  after  they  began 
operations  imder  part  121.  Therefore, 
clarifying  language  is  added  to 
§  121.291(d). 

New  special  airworthiness 
requirements  (retrofit)  and  requirements 
applicable  to  future  manufactured 
airplanes: 

•  Ditching  emergency  exits.  Section 
25.807(e)  contains  requirements  for 
ditching  emergency  exits  in  transport 
category  airplanes.  The  ditching  exits 
for  transport  category  airplanes  with  10 
or  more  passenger  seats  must  meet  at 
least  the  dimensions  of  a  Type  in 
passenger  emergency  exit  (20  inches 
wide  by  36  inches  high).  It  should  be 
noted  that  transport  category  airplanes 
are  required  to  have  ditching  exits 
meeting  those  criteria  regardless  of 
whether  the  airplane  is  approved  for 


ditching  and  used  in  extended 
overwater  operations.  If  ditching 
approval  is  requested  by  the  applicant, 
it  also  must  be  shown  that  the  required 
life  rafts  can  be  latinched  successfully 
throuigh  the  ditching  emergency  exits. 

Part  23,  as  recentfy  amended  by 
Amendment  23-46  (59  FR  25772;  May 
17, 1994),  now  contains  requirements 
for  ditching  exits;  however,  all  of  the 
nonnal  or  commuter  category  airplanes 
currently  in  service  were  type 
certificated  before  that  amendment 
became  effective.  The  FAA  proposed  to 
amend  part  121  (proposed  new 
§  121.293(a))  to  require  ditching  exits  for 
nontransport  category  airplanes  type 
certificated  after  December  31, 1964. 
Unlike  those  required  for  transport 
category  airplanes,  the  ditching  exits 
womd  only  have  to  be  as  large  as  those 
currently  required  by  §  23.807(b)  (19 
inch  by  26  inch  ellipses).  The  FAA 
proposed  that  compliance  would  be 
required  2  years  after  the  publication 
date  of  the  final  rule.  The  proposed 
requirement  would  not  entail  adding 
new  exits.  Tbe  overwing  exits  of  most 
airplanes  type  certificated  under  part  23 
would  probably  qualify  as  ditching 
exits.  Part  25  airplanes  intended  for 
non-part  121  transportation  sometimes 
comply  by  providing  a  sheet  metal  dam 
that  can  be  installed  in  the  passenger 
entry  doorway.  If  it  is  necessary  to 
consider  a  floo^level  exit  as  a  ditching 
exit  in  a  nontransport  category  airplane, 
a  similar  ^eet  metal  dam  coiUd  be 
provided. 

Comments:  Commuter  Air 
Technolo^.  a  modifier  of  business 
airplanes  lor  commuter  airline  service, 
states  that  its  product  has  overwing 
exits  that  woiUd  be  usable  anytime  the 
airplane  was  floating.  The  commenter 
questions  whether  it  would  be  necessary 
to  conduct  a  $5,000  type  certification 
effort  to  qualify  those  exits  as  ditching 
emergency  exits.  NATA,  an  association 
representing  certificate  holders  of  10-  to 
19-passenger-seat  airplanes, 
recommends  rescinding  the  proposal 
and  asserts  that  the  cost  of  compliance 
would  be  extmnely  high.  The 
commenter  offers  no  specific  details 
concerning  costs,  but  does  note  that  de 
Havilland  DHC-6  Twin  Otters  have 
experienced  only  three  ditchings  in  17 
million  flight  hotirs. 

FAA  Response:  The  comments 
received  have  some  validity.  The 
majority  of  the  current  commuter  fleet, 
at  least  those  for  which  ditching  exits 
were  not  substantiated  for  certification, 
includes  such  airplanes  as  the 
Beecfacraft  99  and  1900  and  Fairchild 
airplanes  vdth  low  wings  and  overwing 
exits.  It  is  likely  that  these  exits  would 
qualify  as  ditching  emergency  exits. 


However,  they  would  have  to  be  tested. 
That  would  also  be  true  of  all  other  low- 
wing  part  23  nonnal  or  commuter 
category  airplanes  that  would  be 
operated  under  part  121. 

In  addition  to  the  low-wing  models, 
there  are  also  three  high-wing  normal  or 
commuter  category  airplane  models. 
These  are  de  Havilland  DHC-6,  Twin 
Otters,  which  are  by  far  the  most 
numerous  of  the  h^-wing  modeb,  and 
the  Domier  228  and  Britten  Norman 
BN-2A  Mk  in  Trislandera.  (This,  of 
cotuse.  refers  to  landplanes.  Many  Twin 
Otters  operate  as  seaplanes  on  floats.) 
Typicalfy,  high-wing  landplanes  come 
to  rest  in  the  water  on  the  fuselage  with 
one  wins  tip  in  the  water. 

The  DHC-6  Series  100  and  200 
airplanes  have  emergency  exits  in  the 
top  of  the  fuselage  forward  of  the  wing. 
These  exits  also  meet  the  ditching 
emergency  exit  requirements.  The  DHC- 
6  Series  300  airplanes  do  not  have  such 
overhead  exits;  instead  they  depend 
entirely  on  the  emergency  exits  in  the 
sides  of  the  fuselage.  In  almost  three 
decades  of  service  with  Twin  Otters, 
there  have  been  two  ditchings.  One 
involving  a  Series  100  airplane  occurred 
in  the  Pacific  Ocean  during  a  ferry  flight 
from  Long  Beach,  California,  to 
Honolulu,  Hawaii.  Another,  involving  a 
Series  300.  occurred  in  the  Arctic.  In 
both  instances,  all  occupants  were 
evacuated  safely.  In  the  latter  case,  the 
occupants  escaped  through  the  exits  on 
the  highest  side.  The  FAA  is  not  aware 
of  any  ditchings  of  Trislandera  or 
Domier  228  airplanes;  however,  because 
the  Domier  228  and  the  Trislander  are 
so  similar  in  design  to  the  DHC-6,  it  is 
likely  that  they  would  float  the  same 
way  that  the  Series  300  airplane  did, 
and  that  their  exits  would  also  meet  the 
ditching  emergency  exit  requirements. 

Most  of  the  part  23  conunuter  and 
predecessor  normal  category  airplanes 
are  low-wing  airplanes  with  overwing 
exits  that  would  compfy  with  no  further 
substantiation  required.  The  vast 
majority  of  the  airplanes  would, 
therefore,  not  be  affected  by  the 
requirement  in  regard  to  either  cost  or 
safety  benefit  because  they  already 
comply.  In  view  of  the  successful 
ditchings  that  have  occurred  with  high 
wing  airplanes  to  date,  the  FAA  has 
decided  not  to  adopt  §  121.293(a)  as 
proposed. 
•  ToJceo^  warning  system.  Section 

25.703  requires  an  aimd  warning  to  the 
flightcrew  at  the  beginning  of  the  takeoff 
roll  when  the  wing  flaps,  leading  edge 
devices,  wing  spoilers,  speed  brakes, 
and  longitudinal  trim  devices  are  not  in 
a  position  that  would  allow  a  safe 
takeoff.  Part  23  does  not  require  a 
takeoff  warning  system  (although  a 


requirement  for  such  a  system  is 
proposed  in  Notice  No.  94-21,  59  FR 
37620,  July  22, 1994);  in  addition,  part 
23  airplanes  typically  do  not  have 
multiple  types  of  devices.  Accidents 
have  occurred  on  transport  category 
airplanes  when  the  fbgntcrews  initiated 
takeo^  when  the  airplanes  were  not  in 
the  proper  configurations  for  takeoff. 
The  FAA  proposed  that  airplanes 
manufectured  after  a  date  4  years  after 
the  publication  date  of  the  &aal  rule 
woiild  be  required  to  have  a  takeoff 
warning  system  as  required  by  §  25.703. 
However,  a  warning  system  is  not 
required  for  any  device  for  which  it  can 
be  demonstrated  that  takeoff  with  that 
device  in  the  most  adverse  position 
would  not  create  a  hazardous  condition 
(§  121.293(b)). 

Comments:  One  commenter  notes  that 
a  takeoff  warning  would  not  be  required 
under  §  25.703  if  it  is  demonstrated  that 
a  takeoff  with  that  device  in  the  most 
adverse  position  would  not  create  a 
hazardous  condition.  This  commenter 
questions  how  one  can  measure  the 
effect  of  these  improper  settings  when 
compounded  by  other  unfavorable 
conditions,  sucii  as  weight  and  balance 
mistakes,  but  does  not  express  support 
or  opposition  to  the  proposal. 

Commuter  Air  Technology  discusses 
the  longitudinal  trim  and  flap  systems 
on  its  airplanes.  The  commenter  notes 
that  the  pilot  can  visually  verify  that  the 
flaps  are  in  correct  40°  takeoff  setting 
from  the  cockpit.  The  commenter  also 
states  that  the  longitudinal  trim  is 
manual  and  has  center  marking  visible 
from  both  the  pilot  and  co-pilot 
positions.  The  commenter's  position  is 
that  the  additional  cost  of  such  a  system 
is  not  warranted. 

FAA  Response:  The  first  commenter 
correctly  notes  that  a  takeoff  warning 
system  is  not  required  for  any  devices 
if  it  is  demonstrated  that  takeoffs  with 
that  device  in  the  most  adverse  position 
would  not  cause  an  "unsafe  condition. 
While  the  FAA  agrees  that  with  some 
airplanes  it  is  possible  to  verify  visually 
flap  positions  and  manual  trims  and 
that  there  is  a  cost  to  install  warnings, 
the  FAA  has  determined  that  for  safety 
reasons,  an  aural  warning  is  needed 
imder  the  conditions  described. 

In  considering  these  comments,  the 
FAA  notes  that  all  of  the  in-service 
airplanes  have  demonstrated,  by  their 
service  histories,  that  there  is  no  device 
position  that  would  cause  an  unsafe 
condition  and  therefore  that  there 
would  be  no  need  for  installation  of 
additional  takeoff  warning  devices. 
While  proposed  §  121.293(b)  (now 
S  121.293)  does  not  apply  to  any  in- 
service  airplanes  affected  by  this  rule, 
the  requirement  for  airplanes 
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manufactured  4  years  after  the 
publication  date<of  this  rule  is  retained 
in  the  final  rule  to  ensure  that  future 
airplanes  are  covered. 

VI. A.  7.  Subpart  IC— Instrument  and 
Equipment  Reqdfrements. 

Instrument  ano  equipment 
requirements  aracontained  in  part  121, 
subpart  K.  and  pert  135,  subpart  C.  The 
requirements  ara  in  addition  to  the 
airplane  and  equipment  requirements  of 
part  91.  The  disaission  below 
emphasizes  all  new  or  revised 
equipment  requirements  except  for 
major  eqmpmeni  such  as  FDR's  and 
airborne  weathei;  radar,  which  are 
previously  discufsad  in  the  "Major 
Issues"  section  of  this  document. 

Notice  95-5  proposed  to  require  that 
commuter  openers  comply  with  part 
121  airplane  andiequipment 
requirements  exqept  in  areas  that  were 
specifically  discussed. 

Sections  121.303. 121.305.  and 
121.307  require  qertain  airplane 
instruments  and  equipment.  Some  of 
the  part  121  equipment  is  required 
under  part  135  oily  for  IFR,  VFR  over- 
the-top.  and  VFR  night  operations.  Most 
of  the  airplanes  i«sed  by  affected 
commuters  already  have  these 
instruments  as  well  as  equipment 
required  under  part  135  (§§  135.143  and 
135.149).  Under  ijbe  proposal  this 
equipment  in  the#e  part  121  sections 
would  be  required  for  all  part  121 
operations. 

Third  Attitude  Indicators.  Section 
121.305(j)  airrentiy  requires  a  third 
attitude  indicator  on  large  txirbojet- 
powered  and  laigp  turboprop  powered 
airplanes.  Notice  J95-5  proposed  to 
apply  this  requir^ent  to  airplanes  that 
woidd  be  operatiAg  under  part  121  as  a 
result  of  this  rulemaking. 

Comments:  Molt  of  the  commenters 
on  this  issue  oppese  the  requirement, 
primarily  because  of  the  cost. 

According  to  RAA.  part  121  does  not 
include  an  equivalent  to  §  135.163(h). 
which  requires  di|al  attitude  indicators 
which  are  powered  by  two  different  and 
independent  power  sources  for 
nontransport  category  airplanes.  RAA 
recommends  requiring  the  third  attitude 
indicator  only  forinew  production  large 
airplanes,  deleting  the  proposed  retrofit 
requirement,  and  Incorporating 
§  135.163(h)  into  part  121  for 
nontransport  category  airplanes.  RAA 
also  recommends  iconsidering  an 
equivalent  means  of  compliance  for 
large  nontransport  category  airplanes, 
such  as  "Situatioi}  Awareness  for 
Safety"  devices. 

Raytheon  Aircraft  and  Mesa  state  that 
the  requirement  i^  excessive  for 
airplanes  that  alrndy  have  two  attitude 


indicaton,  each  supplied  by  a  separate 
source  of  power.  Raytheon  and  Big  Sky 
are  concerned  that  the  requirement 
might  necessitate  a  redesign  of  the 
instnmient  panel. 

Twin  Otter  International  believes  the 
requirement  would  be  extremely  costly 
with  little  safety  benefit.  According  to 
Twin  Otter,  even  if  the  attitude 
indicator  were  lost,  the  airplane  would 
have  adequate  performance  and 
information  to  be  operated  without  a 
third  attitude  indicator. 

Commuter  Air  Technology  concurs 
with  the  proposal  for  all  aircraft 
operated  under  part  121  and  points  out 
that  §  135.149  ciurentiy  requires  a  third 
indicator  only  for  turbojet  aircraft. 

United  Express  states  that  the  FAA 
supporting  data  for  a  third 
(independently  powered)  attitude  gyro 
is  based  on  turbojet  accident/incident 
research  and  not  on  turbopropeller 
accident/incident  data.  According  to  the 
commenter,  imtil  the  FAA  can 
substantiate  that  this  will  prevent 
accident  recurrence  in  turbopropeller 
aircraft,  it  should  not  be  required.  The 
commenter  states  that  some  aircraft, 
such  as  the  commeater's  fleet  of 
Jetstream  turboprops,  have  a  third 
attitude  gyro  powered  by  the  aircraft 
battery  system.  No  information  has  been 
provided,  that  the  commenter  is  aware 
of,  suggesting  that  an  independent 
power  source  will  improve  safety  or 
accident  statistics  in  turbopropeller 
aircraft. 

FAA  Response:  Section  121.305(j) 
currenUy  requires  a  third  attitude 
indicator  on  large  turbojet-powered  and 
large  turboprop-powered  airplanes.  Part 
135  requires  a  third  attitude  indicator 
oidy  for  turbojet  powered  airplanes. 

Tne  FAA '8  intent  as  stated  in  Notice 
95-5  was  to  require  all  affected 
airplanes  to  comply  with  the  equipment 
requirements  of  §  121.305  including  the 
requirement  for  a  third  attitude 
indicator.  The  notice  did  not  contain 
amendatory  language  to  §  121.305(j); 
however,  to  be  consistent  with  the 
FAA's  stated  intent,  the  rule  language 
has  been  developed  to  include  the 
intended  airplanes  and  to  provide  a 
compliance  date. 

In  response  to  RAA's  comment  that 
part  121  does  not  have  an  equivalent  to 
§  135.163(h),  which  requires  two 
independent  soiuces  of  energy,  each  of 
which  is  ^le  to  drive  all  gyroscopic 
instruments,  such  an  equivalent  appears 
in  §  121.313(e). 

The  FAA  does  not  agree  with  the 
commenter  that  a  third  attitude 
indicator  is  excessive  for  airplanes  that 
have  two  attitude  indicators  or  that 
there  could  be  litUe  safety  benefit.  The 
final  rule  requires  a  third  attitude 


indicator  in  all  tmbojet  powered 
airplanes  and  all  ttubopropeller 
powered  airplanes.  However,  the  FAA 
recognizes  that  retrofit  installation  of  a 
third  attitude  indicator  imposes  a 
burden  which  may  require  a  redesign  of 
the  instrument  panel.  Therefore,  as  with 
certain  other  requirements,  the  final  rule 
provides  for  a  15-year  compliance  date 
for  ttubopropeller  powered  airplanes 
having  a  passenger  seating  configuration 
of  10  to  30  seats  that  were  manu&ctiu«d 
before  15  months  after  the  date  of 
publication  of  this  final  rule.  In  effect, 
this  allows  operators  to  decide  whether 
to  retrofit  these  airplanes  or  phase  them 
out  Turbojet  airplanes  and  newly 
manufactured  tivboprop  airplanes  must 
comply  within  15  months. 

Lavatory  fire  protection.  Section 
121.308  cmrently  requires  lavatory 
smoke  detection  systems,  or  equivalent, 
and  automatically  discharging  fire 
extinguishers  in  lavatory  receptacles  for 
towels,  paper,  or  waste  for  passenger- 
carrying  transport  category  airplanes. 
The  FAlA  proposed  to  apply  the 
requirements  of  §  121.308  to' airplanes 
formerly  operated  under  part  135  that 
are  eqxiipped  with  lavatories.  Section 
121.308  woiild  be  amended  to  delete  the 
references  to  transport  category.  The 
proposed  compliance  section.  §  121.2, 
required  that  lavatory  protection 
equipment  be  installed  within  2  yeare 
after  the  publication  date  of  the  final 
rule. 

Comments:  ALFA  believes  that  the 
FAA  should  require  installation  of  the 
smoke  detection  system  within  6 
months  of  the  effective  date  rather  than 
1  year  as  proposed.  This  commenter 
also  believes  that  installation  of  the 
lavatory  fire  suppression  system  should 
be  required  in  all  airplanes  newly 
manuiiactmed  within  1  year  of  the 
effective  date  rather  than  2  yeare  as 
proposed. 

ASA  and  RAA  do  not  object  to 
compliance  insofar  as  new  airplanes  are 
concerned,  but  do  suggest  that  the 
requirement  be  deleted  as  a  retrofit 
requirement.  These  two  commentere 
state  that  the  industry  estimated  cost  of 
compliance  is  $2,500  per  airplane  while, 
Jetstream  estimates  $4,000  per  airplane. 

Comair  believes  comphance  would 
amount  to  $2,500  and  20  pounds  per 
airplane.  The  commenter  asserts  that 
compliance  is  not  justified  for  airplanes 
with  20  to  30  passenger  seats  due  to  the 
small  size  of  the  cabin,  proximity  of  a 
trained  flight  attendant  with  a  portable 
fire  extinguisher,  and  the  present 
smoking  ban  on  domestic  flights. 
Commuter  Air  Technology  asks 
whether  the  proposed  requirement 
would  apply  to  some  of  their  products 


that  have  a  side  feeing  toilet  separated 
from  the  cabin  only  by  a  curtain. 
Jetstream  states  that  there  is  no 
evidence  to  support  the  introduction  of 
fire  suppression  of  toilet  receptacles  on 
commuter  aircraft.  According  to  the 
commenter,  the  lavatory  receptacles  are 
already  designed  to  contain  a  fire  within 
the  compartment;  and,  due  to  the  small 
cabin  size  of  those  airplanes,  the 
lavatory  is  readily  accessible  to  the  crew 
if  the  need  to  suppress  a  fire  does  occiir. 
The  commenter  estimates  a  cost  of 
$4,000  per  airplane.  Nevertheless,  the 
commenter  does  support  requiring  new 
aircraft  to  comply. 

FAA  Response:  The  FAA  does  not 
agree  with  the  commenter's  suggestion 
that  installation  of  smoke  detectors 
should  be  done  within  6  months  and 
fire  extinguishers  within  1  year  of  the 
publication  of  the  final  rule.  This  would 
not  allow  sufficient  time  for 
compliance. 

The  comments  received  do  not 
contradict  the  FAA's  understanding  that 
few.  if  any,  of  the  airplanes  with  10  to 
19  passenger  seats  are  equipped  with 
lavatories.  The  primary  impact  of  the 
proposed  requirement  for  lavatory 
smoke  detection  and  fire 
extinguishment,  therefore,  woidd  be  on 
airplanes  with  20  to  30  passenger  seats 
presently  operated  under  part  135.  (Any 
such  airplanes  currently  operated  under 
part  121  are  already  required  to 
comply.) 

Contrary  to  one  commenter's  belief, 
the  present  smoking  ban  on  domestic 
flights  does  not  eliminate  the  need  for 
lavatory  smoke  detection  and  fire 
extinguishment.  On  the  contrary,  the 
smoldng  ban  could  increase  the 
temptation  for  some  passengers  to 
smoke  illicitly  in  the  lavatory  and 
thereby  increase  the  possibility  of  a  fire 
originating  in  that  compartment.  The 
presence  of  a  smoke  detector  serves  as 
a  deterrent  to  illicit  smoking  as  well  as 
a  means  of  warning  when  it  does  occiu. 
Contrary  to  the  commenter's  belief, 
,    the  presence  of  a  flight  attendant  in  the 
cabin  would  not  compensate  for  the  lack 
of  a  lavatory  smoke  detector  and  fire 
extinguisher.  A  lavatory  is  designed 
with  an  effective  ventilation  system  to 
preclude  normal  odors  from  entering  the 
cabin.  In  the  absence  of  a  smoke 
detector,  the  ventilatitm  systems  also 
precludes  early  detection  of  illicit 
smoking  or  a  fire  by  {>ersons  in  the 
cabin.  In  addition,  the  materials 
typically  contained  in  the  waste 
receptacles  are  highly  flammable  and 
could  bum  out  of  control  quickly  if 
there  were  no  automatically  discharging 
extinguishere.  It  is  possible  that  a  flight 
attendant  would  not  know  the  fire  exists 


until  it  has  grown  to  catastrophic 
proportions. 

Tne  cost  estimates  provided  by  two 
commenters  appear  to  be  based  on  a 
misimderstanding  concerning  the 
qualifications  of  a  required  lavatory 
smoke  detector.  Such  detectors  serve 
primarily  to  enhance  the  capability  of 
crewmembera  to  detect  lavatory  fires 
visually.  They  are,  therefore,  not 
required  to  meet  all  of  the  performance 
and  environmental  requirements 
apphcable  to  primary  detectors  used  in 
is<^ated  compartments,  such  as  cargo 
compartments.  Anything  that  meets  the 
ordinary  dictionary  definition  of  a 
lavatory  would  be  covered  by  this 
requirement. 

"rherefore.  because  the  adverse  service 
experience  that  prompted  the  adoption 
of  §  121.308  applies  equally  to  any 
airplane,  large  or  small,  with  a  lavatory 
and  because  the  conunenters'  cost 
estimates  are  obviously  based  on  a 
misimderstanding  of  the  required  smoke 
detector  qualification,  the  FAA  is 
adopting  this  requirement  in  substance 
as  proposed.  The  final  rule  has  been 
revised  to  provide  operators  2  years 
from  the  date  of  publication  to  comply 
with  the  lavatory  smoke  detector  system 
and  fire  extinguisher  requirements.  In 
addition,  the  rule  states  that  operatore  of 
10-  to  19-seat  airplanes  that  have  a 
lavatory  must  have  a  smoke  detector 
system  or  equivalent  that  provides 
either  a  warning  light  in  the  cockpit  or 
an  audio  warning  that  can  be  readily 
heard  by  the  flightcrew.  This  will 
accommodate  airplanes  that  do  not  have 
fli^t  attendants. 

Emergency  equipment  inspection. 
Section  121.309(b)  requires  that  each 
item  of  emergency  and  flotation 
equipment  must  be  inspected  regularly 
in  accordance  with  inspection  periods 
established  in  the  operations 
specifications  to  ensure  its  condition  for 
continued  serviceability  and  immediate 
readiness  to  perform  its  intended 
emergency  piupose.  Section  135.177(b) 
contains  a  similar  requirement  for  part 
135  operators  of  airplanes  with  more 
than  19  seats.  In  this  section,  the  FAA 
proposed  requiring  affected  commuter 
operations,  including  those  with 
airplanes  of  10  to  19  seats,  to  comply 
with  the  existing  part  121  requirement. 
Other  provisions  in  the  proposal  would 
require  affected  conunuters  to  install 
additional  emergency  equipment.  No 
comments  were  received  on  this  issue 
and  the  final  rule  is  adopted  as 
proposed. 

Hand-held  fire  extinguishers.  Sections 
121.309(c)  and  135.155  contain  similar 
requirements  for  hand-held  fire 
extinguishers  aboard  airplanes.  Fart  121 
requires  at  least  two  of  the  fire 


extinguishers  to  contain  Halon,  or  an 
equivalent,  and  mandates  placement  of 
the  fire  extinguishers,  while  part  135 
does  not.  In  Notice  95-5,  the  FAA 
proposed  tbat  affected  commutera 
comply  with  the  part  121  requirements 
for  fire  extinguishers  and  that 
§  121.309(c)(7)  be  amended  to  require 
that  at  least  one  of  the  fire  extinguishers 
in  the  passenger  compartment  contain 
Halon  or  the  equivalent.  No  comments 
were  received  on  this  issue  and  the  final 
rule  is  adopted  as  proposed. 

first  aid  kits  and  medical  kits. 
Section  121.309(d)  requires  that  both 
approved  first  aid  kits  and  approved 
emergency  medical  kits  be  carried  on 
board  passenger-ckrrying  airplanes.  The 
medical  kits  are  intended  to  be  used 
only  by  medically  qualified  persons, 
such  as  doctors,  who  may  be  on  board 
the  airplane.  Section  135.177(a)(1) 
requires  first  aid  kits  to  be  carried  on 
board  airplanes  with  more  than  19 
passengers. 

The  FAA  proposed  that  first  aid  kits 
be  required  for  all  airplanes  with  more 
than  9  passenger  seats  operating  under 
part  121  and  medical  kits  be  required 
for  airplanes  that  are  required  to  have  a 
flight  attendant.  The  FAA  stated  in 
Notice  95-5  that,  after  review  of  the 
comments,  the  FAA  might  decide  to 
require  a  medical  kit  for  all  10-19  seat 
airplanes. 

In  Notice  95-5  the  FAA  pointed  out 
that  affected  commuters  would  have  to 
comply  with  a  recent  rule  requiring 
disposable  latex  gloves  for  first  aid  kits 
and  medical  kits. 

Comments:  Six  commenters  disagree 
with  the  proposed  requirement  to  have 
first  aid  Idts  on  10-  to  19-seat  airplanes. 
Most  of  the  conunenters  cite  lack  of 
space  and  the  lack  of  necessity  for  the 
equipment.  Commenters  believe  that  the 
first  aid  kit  would  not  provide  enough 
of  a  medical  benefit  to  justify  its  cost. 
Two  of  these  commenters  oppose  the 
addition  of  latex  gloves  as  part  of  the 
first  aid  kit.  One  commenter  believes 
that  the  equipment  would  place 
additional  liability  on  employees.  One 
commenter  concurs  with  both  proposed 
requirements. 

Two  commenters  provide  additional 
cost  information  for  first  aid  kits.  One  of 
the  commenters  estimates  $1,500  per 
airplane  and  the  other  estimates  $1 ,500 
without  specifying  the  number  of 
entities  involved  (i.e.,  airplane(s)  or 
fleet). 

AACA  agrees  with  the  requirement  for 
first  aid  kits  on  all  commuter  airplanes 
whether  a  flight  attendant  is  available  or 
not.  According  to  the  commenter, 
regardless  of  the  size  of  the  airplane, 
inflight  emergencies  could  occur  and  a 
first  aid  kit  may  be  needed.  In  the 
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absence  of  a  flight  pttendant.  a 
crewmember  or  poBsenger  could  use  the 
first  aid  kit.  The  commenter  also 
estimates  costs  of  $4,359  for  Alaskan 
commuter  air  carrilBrs  in  the  first  year 
and  $436  each  year  thereafter  to  meet 
the  requirement,  but  there  is  no 
ejmlanation  of  the  detail. 

Four  commenteiB  disagree  with  the 
required  medical  l^ts  on  20  to  30  seat 
airplanes.  These  cemmenters  dte  lack  of 
space  and  the  lack  of  necessity  for  the 
equipment.  Three  commenters  argue 
that  medical  kits  skould  not  be  required 
on  airplanes  with  Ibss  than  30  seats  due 
to  the  lack  of  trained  personnel  and  the 
low  likelihood  that  a  medical 
professional  would  be  on  board.  One 
commenter  believes  that  the  equipment 
would  place  additional  liability  on 
employees.  One  cocunenter  concurs 
with  the  proposed  requirements. 

One  ccHiunenterprovides  a  cost 
estimate  of  about  ^,000  per  airplane  for 
the  medical  kit  requirement.  However, 
the  cost  estimate  is  not  supported  by 
any  doounentation. 

FAA  Response:  The  FAA  maintains 
that  certain  of  these  requirements  are 
necessary  to  enhance  safety.  The  alulity 
to  respond  in  the  early  stages  of  a 
medical  emergency  is  critical  and  could 
save  lives  in  the  event  of  an  in-flight 
injury  or  an  accident.  Additionally,  the 
FAA  maintains  that  latex  gloves  as  were 
required  by  a  1994  ^e  clumge  (59  FR 
55208,  November  4. 1994)  should  be 
included  in  these  first  aid  kits  because 
they  guard  against  transmission  of 
disease  through  spilled  blood.  In  siun, 
no  commenter  provides  any  compelling 
reason  to  eliminate  the  first  aid  kit 
requirement,  especially  considering  that 
these  airplanes  often  operate  in  remote 
areas  where  medical  assistance  may  not 
be  available.  The  FAA  has  determined 
that  emergency  medical  kits  will  be 
required  for  airplanes  requiring  a  flight 
attendant.  For  airplanes  not  having  a 
flight  attendant,  re<|uiring  a  medical  kit 
poses  problems,  such  as  a  lack  of 
security,  no  one  to  tnonitor  the  use  of 
the  kit,  and  no  one  to  check  the 
credentials  of  a  per$on  who  professes  to 
be  a  doctor  and  abl0  to  administer  the 
medical  treatment. 

The  regulations  ^ow  flexibility  in 
the  location  and  moimting  methods  of 
kits.  Depending  on  the  weight  of  the  kit 
and  Velcro  siu-&ce  area,  Velcro  may  be 
sufficient.  Even  if  Velcro  is  not  practical 
in  a  particular  instance,  other  low-cost 
akematives,  such  ae  leather  straps  with 
buckles,  are  acceptable. 

Crash  ax.  Section  121.309(e)  requires 
that  each  airplane  be  equipped  with  a 
crash  ax,  while  §  135.177  requires  a 
crash  ax  for  airplanes  with  a  passenger 
seating  configuration  of  more  than  19 


passengers.  Under  part  135  the  crash  ax 
is  to  be  accessible  to  the  crew  but 
inaccessible  to  the  passengers  during 
normal  operations.  The  FAA  proposed 
in  §  121.309(e)  to  require  a  crash  ax  for 
each  airplane  that  has  a  flight  deck 
separate  bom  the  passenger  cabin  and  a 
lockable  door. 

Comments:  One  commenter  disagrees 
with  the  FAA  assertion  in  Notice  95-5 
that  the  crash  ax  is  useful  only  for  egress 
from  the  flight  deck  to  the  cabin  in  &e 
event  of  an  emergency.  The  commenter 
says  that  the  Airplane  FUght  Manual  of 
one  popular  19-seat  commuter  airplane 
suggests  that  preparation  for  certain 
gear-up  landings  include  opening  an 
overwing  exit  inflight,  because  even 
relatively  minor  distortion  of  the 
fuselage  in  a  small  airplane  can  render 
exits  unusable.  Thus,  the  crash  ax  could 
be  used  for  prying  open  an  exit. 

Raytheon  states  that  if  a  key  lock  is 
required  as  proposed  on  lockable  doors 
in  10-  to  19-seat  airplanes,  then  a  crash 
ax  would  be  required.  The  commenter 
states  that  removal  of  the  door  would 
eliminate  the  requirements  for  a  lock 
and  a  crash  ax. 

A  third  commenter  supports  the 
proposal  as  written  in  Notice  95-5  to 
require  a  crash  ax  only  in  airplanes  that 
have  a  separate  flight  deck  with  a 
lockable  door. 

FAA  Response:  The  primary  purpose 
in  requiring  that  a  crash  ax  be  carried  is 
to  allow  emergency  egress  after  an 
accident  if  airplane  exits  are  imuseable. 
However,  the  FAA  agrees  with 
commenters  that  there  could  be  other 
uses  for  the  ax  including  egress  of  the 
coclmit  crew. 

After  considering  the  comments  and 
reviewing  the  proposed  requirement, 
the  FAA  has  determined  not  to  require 
crash  axes  on  nontransport  category 
airplanes  type  certificated  after 
December  31, 1964,  primarily  because 
these  airplanes  are  not  required  to  have 
a  lockable  door.  The  FAA  has 
determined  that  the  lockable  doors  that 
exist  in  nontransport  category  airplanes 
type  certificated  after  December  31, 
1964,  are  frangible  and  obviate  the  need 
for  a  crash  ax  on  the  flight  deck.  Also 
carrying  a  crash  ax  in  these  airplanes 
creates  a  security  risk  since  the  ax 
would  not  be  inaccessible  to  passengers. 

Emergency  evacuation  lighting  and 
marking  requirements.  Section 
121.310(c),  by  referencing  §  25.812(e), 
requires  emergency  evacuation  lighting 
for  passengers  when  all  sources  of 
illiunination  more  than  4  feet  above  the 
floor  are  totally  obscured.  This 
requirement  applies  to  all  transport 
category  airplanes  regardless  of  how 
many  passenger  seats  they  have.  There  ' 
is  no  corresponding  requirement  in  part 


23  or  in  part  135  for  airplanes  having  a 
passenger-seating  configuration  of  less 
than  20  seats. 

Section  121.310(d)  for  emergency 
light  operation  requires  that  each  light 
required  by  paragraphs  (c)  and  (h)  must 
be  operable  manually  and  must  operate  • 
automatically  bom  the  independent 
lighting  system.  As  proposed,  these 
requirements  would  apply  to  affected 
commuters.  In  §  121.310(d)(2)(i)  each 
light  must  be  ofierable  manually  both 
from  the  flightcrew  station  and  bom  a 
point  in  the  passenger  compartment  that 
is  readily  accessible  to  a  normal  flight 
attendant  seat. 

Section  121.310(e)  reqiiires  that  an 
exit  operating  handle  may  not  be  used 
if  its  brightness  decreases  below  a 
specified  level.  Section  135.178(e) 
contains  an  identical  requirement  for 
airplanes  having  a  passenger  seating 
configuration  of  more  than  19  seats. 
Under  the  proposal  the  requirement 
would  also  apply  to  airplanes  with  a 
passenger  configuration  of  10-19  seats. 

Section  121.310(f)  contains  standards 
for  access  to  various  exit  types  that 
presently  apply  only  to  transport 
category  airplanes.  Section  135.178(f)  is 
identical  to  §  121.310(f)  for  airplanes 
having  a  passenger  configuration  of 
more  than  19  seats.  The  FAA  proposed 
to  amend  §  121.310(f)  to  exclude 
nontransport  category  airplanes. 

Section  121.310(g)  (and  its  parallel 
requirement  in  §  135.178(g)  for  more 
than  19  passenger  seat  airplanes) 
requires  emergency  exits  to  be  marked 
on  the  outside  by  a  2-inch  band 
contrasting  in  color  with  the 
surroimding  fuselage.  Most  airplanes 
with  a  passenger-seating  configiiration 
of  less  than  20  seats  operating  under 
part  135  are  already  required  to  meet 
this  requirement  and,  for  those  that  do 
not,  compliance  with  this  requirement 
as  proposed  would  merely  require 
painting  the  bands  around  each  exit. 

Section  121.310(h)  requires  airplanes 
for  which  the  application  for  type 
certification  was  made  before  May  1, 
1972,  to  meet  the  exterior  emergency 
lighting  standards  of  §  25.812,  in  effect 
on  April  30, 1972.  or  any  later  standards 
in  effect  if  the  application  for  type 
certification  was  made  later.  The  FAA 
proposed  to  require  nontransport 
category  airplanes  type  certificated  after 
December  31, 1964,  (i.e.,  part  23  normal 
and  utility  category)  to  comply  with 
§  25.812  in  effect  April  30, 1972,  within 
2  years  after  the  publication  date  of  a 
final  rule. 

The  FAA  proposed  that  airplanes 
with  a  passenger-seating  configuration 
of  less  than  20  seats  previously  operated 
under  part  135  be  required  to  comply 
with  the  above-described  emergency 


lighting  systems  (that  is,  emergency  exit 
signs,  interior  lighting,  exit  handles,  and 
exterior  lighting)  and,  except  for  the 
marking  requirement  discussed  above, 
proposed  a  compliance  date  2  years 
after  the  publication  date  of  a  final  rule. 

Cbnunents;  Sixteen  conunents  were 
received  on  proposed  §  121.310.  All 
commenters  oppose  the  proposal  to 
retroactively  require  any  additional 
emergency  exit  signs  or  emergency 
lighting  on  lO-to-19  passenger  seat 
commuter  airplanes. 

Several  commenters  state  that  the  cost 
of  retrofitting  in-service  airplanes  with 
an  emergency  lighting  system  would  be 
much  more  expensive  than  the  FAA 
expected  when  the  notice  was  prepared. 

Six  commenters  note  the  size  ofthe 
cabin  area  of  these  airplanes  and  that  no 
person  is  seated  more  than  8  feet  (or  two 
or  three  rows)  from  an  exit.  One  of  these 
six  also  notes  that  no  person  is  more 
than  12  feet  from  two  exits. 

Four  commenters  note  that  an 
emergency  evacuation  demonstration  is 
required  ror  the  certification  of 
commuter  category  airplanes  and  that 
these  demonstrations  have  shown  that 
the  airplanes  can  be  evacuated,  imder 
conditions  of  total  darkness,  in  less  than 
90  seconds.'Two  other  commenters  note 
that  there  is  no  known  service  history  or 
adverse  accident  data  related  to 
commuter  operations  to  support  the 
need  for  this  proposal.  Therefore,  all  six 
of  these  commenters  believe  there  is  no 
justification  for  the  proposal  and  each  of 
them  recommends  that  it  be  withdrawn. 

One  commenter  believes  that  the 
current  briefing  on  exit  locations  and 
their  use  is  sufficient  and  that  no  further 
action  is  needed.  Two  conunenters 
believe  that  the  requirement  in 
§  121.310(c)(3)  to  show  compliance  with 
§  25.812(e)  does  not  add  any  safety  to 
these  airplanes.  They  point  out  that  the 
height  ofthe  ceiling  in  their  airplane  is 
only  43/4  feet  high  and  question  the  need 
to  comply  with  the  provision  of 
S  121.310,  which  reqiaires  compliance 
with  §  25.812(e).  Section  25.812(e) 
requires  escape  path  markings  for 
passenger  guidance,  "when  all  sources 
of  illvunination  more  than  four  feet 
above  the  cabin  aisle  floor  are  totally 
obscured."  According  to  commenters, 
with  a  ceiling  height  of  only  4V4  feet,  it 
Is  likely  that  the  required  exit  markings 
are  located  less  than  4  feet  above  the 
floor  and  that  compliance  with 
§  121.310(c)(3)  is  not  necessary.  Another 
commenter  beUeves  that  the 
requirement  m  §  25.812  f(Jr  emergency 
lighting  to  operate  for  10  minutes  is  not 
needed  for  these  airplanes.  The 
commenter  points  out  that  the  required 
emergency  evacuation  time  for  these 
airplanes  is  much  less  than  10  minutes 


and  that  this  requirement  should  be 
adjusted  accordingly.  One  other 
conunenter  suggests  that  flashUghts  be 
made  available.  Finally,  two 
commenters  acknowledge  that 
emergency  lighting  may  enhance  safety: 
however,  they  also  believe  that  this 
enhancement  in  safety  can  be  provided 
by  a  lighting  system  that  is  less 
expensive,  less  complex,  and  much 
lighter  than  the  one  envisioned  by 
§  121.310.  Accordingly,  they  provide 
some  suggestions  for  such  a  system. 

Embraer,  a  foreign  manufacturer  of 
transport  category  airplanes,  believes 
that  §  121.310(f)  should  also  be 
amended  to  exclude  smaller  (e.g.,  20  to 
30  passenger)  transport  category 
airplanes  as  well  as  nontransport 
category  airplares.  The  commenter 
believes  that  a  passenger  seat  would 
have  to  be  removed  fi^m  its  product  for 
operation  imder  part  121  if  smaller 
transport  category  airplanes  were  not 
also  excluded  from  ttds  section. 
AACA  supports  the  proposed 
amendment  to  §  121.310(^. 

The  only  other  comment  received 
concerning  this  issue  was  from  an 
individual  who  requests  resolution  of 
the  issue  of  whether  the  2-inch  wide 
contrasting  band  has  to  be  on  the 
fuselage  surrounding  the  emergency  exit 
or  on  the  exit  itself. 

FAA  Response:  Section  23.803  does 
require  an  emergency  evacuation 
demonstration,  as  noted  by  the 
commenters;  however,  the 
demonstration  is  required  primarily  to 
compensate  for  the  differences  in 
evacuation  design  features  (e.g.  aisle 
width,  exit  size,  etc.)  required  by  part  23 
and  those  of  part  25.  Like  the 
demonstrations  required  by  part  25  for 
airplanes  with  more  than  44  passengers, 
the  demonstrations  are  intended  to 
evaluate  the  evacuation  capability  of  the 
airplane  under  standard  conditions  and 
are  not  intended  to  show  the  evacuation 
capability  ofthe  airplane  under  the 
most  adverse  condition  that  could  be 
encoimtered.  They  are  not  intended,  for 
example,  to  demonstrate  the  evacuation 
capability  of  the  airplane  when  there  is 
dense  smoke  in  the  cabin  or  when  there 
is  hazardous,  damaged  structure  in  the 
vicinity.  The  appUcability  ofthe 
required  evacuation  demonstrations  to 
the  need  for  emergency  lighting  is 
therefore  limited. 

Passengers  must  egress  rapidly  in  the 
event  of  fire.  Contrary  to  the 
commenters'  assertions  concerning  a 
lack  of  adverse  service  experience,  the 
FAA  is  aware  of  at  least  six  instances 
since  1980  in  which  passengers  hacj  to 
be  evacuated  because  of  fire  from  such 
nontransport  category  airplanes  or 
transport  category  airplanes  with  cabins 


of  similar  size.  There  is  no  doubt  that 
safety  can  be  enhanced  considerably  by 
requiring  compliance  with  the 
emergency  Ughting  requirements 
proposed  in  Notice  95-5.  Nevertheless, 
the  installation  of  such  hghting  is  very 
costly. 

In  response  to  excluding  smaller 
airplanes  from  the  requirements 
pertaining  to  access  to  exits, 
§  121.310(0(2)  states,  in  part,  that  there 
must  be  enough  space  next  to  each  Tjrpe 
I  or  Type  D  emergency  exit  to  allow  a 
crevkrmember  to  assist  in  the  evaciiation 
of  passengers  without  reducing  the 
imobstructed  width  of  the  passageway 
below  that  required  (20  indies  wide). 
Part  135  contains  the  same  requirement 
for  airplanes  having  a  passenger  seating 
capacity  of  more  than  19  seats. 

Since  the  commenter's  product  has 
more  than  19  passenger  seats  and 
numerous  examples  are  already  in 
service  in  this  country,  the  airplanes 
have  presumably  been  shown  to  comply 
with  either  §  135.178(f)(2)  or  the 
identical  text  of  §  121.310(f)(2).  Thus, 
this  rulemaking  would  not  impose  any 
new  burden  on  airplanes  with  more 
than  19  passenger  seats. 

Section  121.310(g)  states  that  exterior 
exit  markings  "must  be  a  2-inch  wide 
colored  band  ouUining  each  passenger 
exit  on  the  side  of  the  fuselage."  Since 
the  band  is  outlining  the  exit  it  would 
be  on  the  fuselage,  not  on  the  exit. 

After  reviewing  the  costs  and  benefits 
associated  with  the  proposed  emergency 
lighting  requirements,  the  FAA  has 
decided  to  revise  the  final  rule  as 
follows: 

1.  The  floor  proximity  lighting 
requirements  in  §  121.310(c)  will  apply 
to  all  airplanes  except  non-transport 
category  airplanes  type  certificated  after 
December  31, 1964.  In  effect,  this  is  not 
a  change  from  current  requirements. 
Affected  airplanes  with  10  to  19 
passenger  seats  will  not  have  to  comply 
because  of  the  small  cabin  size,  the 
probability  that  passengers  would  be 
able  to  find  the  emergency  exits  without 
floor  hghting.  and  the  high  cost  of 
retrofitting  for  these  requirements. 

2.  The  interior  Ught  operation 
requirements  of  §  121.310(d)  do  not 
apply  in  the  final  rule  to  nontransport 
category  airplanes  certificated  after 
December  31. 1964,  since  the 
requirements  of  §  121.310  (c)  and  (h) 
apply  only  to  transport  category 
airplanes. 

3.  The  requirement  for  an  illuminated 
exit  operating  handle  (§  121.310(e)) 
remains  as  proposed.  The  compliance 
date  for  retrofit  requirements  for  10-  to 
19-seat  airplanes  is  2  years  after 
pubUcation  of  the  final  rule. 
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4.  SecticHi  121.3|lO(f)  was  proposed  to 
apply  to  airplanes 'with  a  passenger- 
seating  configuration  of  more  than  19 
seats.  This  remains  in  the  final  rule. 

5.  The  requirement  for  marking 
emergency  exits  o|i  the  outside  in 

§  121.310(g)  remains  as  proposed  since 
compliance  is  relatively  simple  and 
inexpensive  for  all  affected  operators. 

6.  The  exterior  lighting  standards  in 
§  121.310(h)  are  revised  to  except 
Dontransport  airplanes  type  certificated 
after  December  31. 1964.. 

Seatbacks.  Section  121.311(e) 
prohibits  a  certificate  bolder  from  taking 
off  or  landing  unlaas  passenger  seats  are 
in  the  upright  position.  Section  135.117 
requires  only  that  passengers  be  briefed 
that  seats  should  bp  in  the  upright 
position.  The  FAA  proposed  that 
affected  commuters  be  required  to 
comply  with  §121.311. 

Comments:  One  {commenter  objects  to 
the  requirement  because  the  pilots 
cannot  assure  con^liance  in  a  19-seat 
airplane,  especially  during  landing. 

FAA  Response:  The  FAA  intended  for 
those  flights  with  flight  attendants  to  be 
operated  in  accon^ce  with  the  current 
§  121.311.  For  the«  flights  on 
nontransport  airplines  type  certificated 
after  December  31, 1964,  the  FAA  has 
included  wording  to  clarify  that  the 
pilot  must  only  instruct  the  passengers 
to  place  their  seatbacks  in  the  upright 
position.  The  final  jrule  has  also  been 
revised  to  add  a  nejw  subparagraph  to 
§  121.311(e)  that  provides  that  on  an 
airplane  with  no  flight  attendant,  the 
certificate  holder  aay  take  off  or  land  as 
long  as  the  flightcrew  instructs  each 
passenger  to  place  ^s  or  her  seatback  in 
the  upright  position.  This  change  is 
needed  to  clarify  what  is  required  for 
airplanes  that  do  n^t  have  a  flight 
attendant. 

Seat  belt  and  shoulder  harnesses  on 
the  flight  deck.  Sedtion  1 21 . 3 1 1  (f) 
requires  a  combined  seat  belt  and 
shoulder  harness  with  a  single-point 
release  that  meets  ite  requirements  of 
§  25.785.  Part  135  does  not  contain  a 
requirement  for  a  single-point  release 
system  although  the  FAA  believes  that 
virtually  all  commtiter  category 
airplanes  being  manufactured  today 
have  such  a  system.  To  ensure  that  this 
is  the  case  for  newly  manufactxu^d 
airplanes,  the  FAA  proposed  in 
§  121.2(e)(1)  to  reqtjiire  that  airplanes 
manufactured  aftei*  1  year  after 
publication  of  the  final  rule  meet  the 
reouirements  of  §  121.311(f). 

Comments:  One  c(Himienter  concurs 
with  the  proposal. 

FAA  Response:  The  final  rule  remains 
substantively  as  proposed,  except  that 
compUance  is  witMn  15  months  after 
publication  of  the  anal  rule.  However, 


to  clarify  that  §  121.311(Q  applies  to 
newly  manufectured  nontransport 
category  airplanes,  appropriate  language 
is  added  to  that  paragraph.  k.^-'  • 

The  final  rule  also  revises 
§  121.31lCh)  to  allow  crewmembers  for 
affected  commuters  to  release  the 
shoulder  harness  if  they  cannot  perform 
their  duties  otherwise. 

Interior  materials  and  passenger  seat 
cushion  flammability.  Section  25.853(b) 
was  amended  in  1984  to  require  seat 
cushions  to  meet  greatly  enhanced 
flanunability  standards.  At  the  same 
time,  §§  121.312(b)  and  135.169(a)  (but 
not  for  commuter  category  airplanes) 
were  amended  to  require  airplanes 
already  in  service  to  meet  the  improved 
seat  cushion  flammability  standards 
after  November  1987.  In  the  years  that 
have  passed  since  that  date,  the 
improved  cushions  are  credited  writh 
saving  a  number  of  passengers'  lives. 

The  FAA  proposed  to  require 
nontransport  category  airplanes  type 
certificated  after  December  31, 1964,  to 
comply  with  the  same  seat  cushion 
flammability  standards  that  apply  to 
other  airplanes  operated  under  part  121. 
The  proposed  compliance  date  was  2 
years  after  the  publication  date  of  the 
final  rule  or  on  the  first  replacement  of 
the  cushions,  whichever  occurs  first. 
The  proposed  rule  also  allowed  for 
granting  deviations  for  up  to  2 
additional  years  when  justified  by 
unique  integral-seat  cushion 
configurations. 

The  FAA  also  proposed  that  the 
interior  components  of  nontransport 
category  airplanes  manufactured  after  4 
years  or  more  after  the  publication  date 
of  the  final  rule  must  meet  the  same 
standards  that  those  components  must 
meet  when  installed  in  transport 
category  airplanes  with  19  or  fewer 
passenger  seats.  Those  standards,  which 
involve  testing  with  Bunsen  burners,  are 
not  to  be  confused  with  the  Ohio  State 
University  (OSU)  radiant  rate  of  heat 
release  testing  required  for  large-surface- 
area  components  installed  in  airplanes 
with  20  or  more  passenger  seats.  (See 
proposed  §  121. 2(e)(2){ii).) 

Comments:  ALPA  supports  the 
proposed  retroactive  requirements, 
including  this  proposal. 

Fairchild  and  ALA  present  identically 
worded  statements  opposing  the 
proposed  requirement  that  seat  cushions 
would  have  to  comply  with  the 
flammabihty  standards  of  §§  25.853(b) 
and  121.312(b).  In  that  regard,  they  state 
that  they  know  of  no  evidence  that 
compliance  woiild  provide  a  significant 
safetit  benefit  in  10  to  19  passenger 
airplanes.  They  do  not  believe  that 
compUance  would  delay  the  spread  of  a 
fire  enough  to  be  an  important  factor  in 


survival.  In  that  regard,  they  note  that- 
the  seats  in  smaller  airplanes  tend  to  be 
lightweight  and  offer  relatively  Uttle 
mass  of  material  to  fuel  a  fire.  Also,  they 
believe  that  cabin  fires  are  less  likely  to 
occiur  because  the  small  size  of  the  cabin 
restricts  the  amount  of  carry-on  baggage 
and  makes  inappropriate  passenger 
activity  less  likely.  Finally,  they  believe 
that  the  FAA  would  have  proposed  such 
rulemaking  already  if  warranted.  NATA 
also  believes  the  higher  flammabihty 
standards  would  not  be  effective  in 
smaller  airplanes.  That  conmienter 
asserts  the  cost  of  compliance  would  be 
$20,000  per  airplane. 

Commuter  Air  Technology  observes 
that  the  Beech  King  Air  executive 
airplsmes  they  modify  for  commuter  air 
service  would  not  have  to  comply  in 
their  original  executive  configuration 
because  they  have  fewer  than  ten  seats, 
yet  would  have  to  comply  as  modified 
because  they  have  more  than  ten  seats. 

Big  Sky  Airlines  and  RAA  suggest  that 
the  compliance  period  should  be 
extended  to  enable  replacement  during 
the  routine  seat  replacement  cycle.  One 
of  these  commenters  quotes  a 
compliance  cost  of  $30,000  for  each  19 
passenger  airplane. 

Mesa  does  not  express  support  or 
opposition  to  the  proposal,  but  states 
that  compliance  would  entail  $12,000, 
36  pounds,  and  10  hours  for  a  Beech 
1900C,  or  $3,400,  38  pounds,  and  10 
hours  for  either  a  Beech  1900D  or 
Jetstream  3100. 

No  comments  were  received 
concerning  the  proposal  to  require 
commuter  category  airplanes  produced 
four  years  or  more  after  the  effective 
date  to  comply  with  the  Bimsen  burner 
test  of  part  25  (§  25.853(a)).  One 
commenter  states  that  the  installation  of 
interior  materials  complying  with 
§  25.853(c)  would  not  improve  the  level 
of  safety  of  airplanes  with  10  to  19 
passenger  seats. 

FAA  Response:  The  commenters  focus 
on  the  cost  of  compUance  and  the  lack 
of  a  need  for  added  fire  protection  in 
smaller  airplanes. 

In  regard  to  costs,  the  commenters 
appear  to  have  a  misconception 
concerning  the  scope  of  the  rulemaking. 
The  costs  fall  into  one  of  two 
categories — the  cost  of  developing  and 
testing  suitable  cushion  materials  and 
•the  actual  cost  of  replacing  individual 
seat  cushions.  In  regard  to  the  former, 
§  25.853(c)  does  not  require  each  seat 
cushion  to  be  tested,  nor  does  it  require 
each  seat  cushion  design  to  be  tested. 
Instead  it  simply  states  that  each 
cushion  must  meet  the  flammability 
standards.  An  applicant  has  the  option 
of  utilizing  a  seat  cushion  material  that 
meets  the  flammabihty  standards; 


however,  most  choose  to  comply  by 
using  a  covering  material  that  protects 
the  cushion  from  the  fire.  (The  latter  are 
usually  referred  to  as  "fire-blocked 
seats.")  Individual  seat  cushions  or 
individual  seat  cxishion  designs  do  not 
have  to  be  tested  if  they  can  be  shown 
to  meet  those  standards  by  similarity  to 
other  cushions  that  have  been  tested 
previously  and  found  to  meet  the 
standards.  Advisory  Qrcular  (AC) 
25.853-1.  Flammabihty  Requirements 
for  Aircraft  Cushions,  issued  September 
17, 1986.  provides  guidance  in  that 
regard.  In  the  years  that  have  passed 
since  transport  category  airplanes  used 
in  part  121  or  135  service  were  first 
required  to  comply,  many  different 
possible  seat  cushion  designs  have 
already  been  tested  and  found 
satisfactory.  It  is.  therefore,  quite 
possible  to  utilize  a  seat  cushion 
material  or  fire-bloddng  material  that 
has  already  been  shown  to  comply  with 
the  flammabihty  standards.  In  that 
regard,  many  of  the  affe<:ted  airlines  are 
affiUated  with  major  airUnes  and  have 
ready  access  to  the  same  means  of 
compliance  adopted  several  years 
earUer  by  those  major  airlines. 

Contrary  to  some  commenters'  beliefs, 
the  use  of  seat  cushions  meeting  these 
flammability  standards  is  quite  effective 
in  the  cabins  of  smaller  airplanes.  Some 
commenters  note  that  the  amount  of 
cushion  material  is  relatively  small  in 
10-  to  19-passenger  airplanes.  While  the 
amount  of  cushion  material  in  those 
airplanes  is  obviously  much  less  than 
that  in  larger  airplanes,  it  represents 
approximately  the  same  portion  of  the 
total  flammable  material  in  those 
airplanes  as  in  the  larger  airplanes.  In 
addition  to  representing  a  large  portion 
of  the  materials  in  the  cabin  that  are 
flammable,  the  foam  materials  typically 
used  for  seat  cushions  are,  by  far,  the 
most  flammable  of  all  the  materials  used 
in  the  cabin.  A  secondar>',  but  no  less 
significant,  benefit  is  that  cushions 
meeting  these  flammabihty  standards 
are  much  less  Ukely  to  ignite  and 
sustain  a  flame  than  those  that  do  not 
meet  the  standard.  Precluding  a  fire 
fitjm  occiuring  is  obviously  the  best 
possible  form  of  fire  protection. 

The  FAA  conducted  a  series  of  12 
full-scale  fire  tests  at  its  Technical 
Center  at  Atlantic  City,  New  Jersey, 
using  the  fuselage  of  a  Metroliner.  The 
cabin  of  the  Metroliner  is  typical  of 
those  of  the  part  23  Normal  or 
Commuter  Category  airplanes  with  10  to 
19  passenger  seats.  Under  the  test 
conditions,  it  was  shown  that  using  seat 
cushions  meeting  these  flammabihty 
standards,  in  Ueu  of  the  flammabiUlTr 
standards  that  would  otherwise  be 
appUcable,  would  afford  passengers 


approximately  45  additional  seconds  in 
which  to  escape. 

The  primary  benefit  of  having  seat 
cushions  that  meet  these  flammabihty 
standards  is  to  afford  occupants  more 
time  in  which  to  egress  in  a  post-crash 
fire  situation;  however,  such  cushions 
also  provide  additional  protection 
should  an  infUght  cabin  fire  occur. 
Contrary  to  the  beUefs  of  commenters  in 
that  regard,  the  FAA  is  aware  of  at  least 
six  instances  in  which  cabin  fires  have 
been  experienced  since  1980  in 
nontransport  category  airplanes  or 
transport  category  airplanes  with  cabins 
of  similar  size. 

In  their  recommendaUon  A-88-96, 
the  National  Transportation  Board 
(NTSB)  recommended  the  use  of  fire- 
blocking  materials  on  seats  in  part  23 
normal  and  commuter  category 
airplanes.  Fairchild.  ALA,  and  others 
state  that  the  fact  that  the  FAA  has  not 
previously  adopted  seat  cushion 
flammabihty  standards  for  those 
airplanes  is  evidence  that  they  would 
not  result  in  a  significant  improvement 
in  safety.  The  FAA  has,  in  fact,  initiated 
separate  rulemaking  in  that  regard 
(Notice  No.  93-71,  58  FR  38028.  July  14, 
1993). 

The  intent  of  Notice  95-5  was  to 
mitigate  the  cost  by  allowing 
compliance  to  coincide  with  the  normal 
wear  replacement  cycles.  Since 
compliance  can  be  achieved  whenever 
the  seat  cushions  or  seat  coverings  are 
being  replaced  due  to  normal  wear,  the 
cost  of  compliance  for  each  seat  is  just 
the  additional  cost  of  including  the  fire- 
blocking  layer  along  with  the  covering. 

Based  on  the  above,  the  FAA  has 
decided  to  adopt  the  seat  cushion 
flammability  standards  of  §  121.312(c), 
but  to  allow  a  compliance  period  of  15 
years  after  the  publication  date  of  this 
rule.  The  FAA  felt  that  the  immediate 
cost  of  this  retrofit  would  have 
negatively  affected  the  industry.  By 
allowing  up  to  15  years,  it  should  be 
possible  for  all  replacements  to  be 
scheduled  within  normal  replacement 
cycles.  An  additional  benefit  of  a  15- 
year  compliance  period  is  that 
certificate  holders  can  coordinate  their 
compliance  with  this  section  with  their 
plans  for  meeting  other  extended 
compliance  times,  i.e.,  meeting  the 
performance  and  accelerate-stop 
requirements  and  installation  of  a  third 
attitude  indicator. 

As  noted  above,  the  FAA  also  proposed 
that  the  interior  components  of  nontransport 
category  airplanes  newly  manufactured  4 
years  or  more  after  the  publication  date  of  the 
final  rule  must  meet  the  same  standards  that 
those  components  must  meet  when  installed 
in  transport  category  airplanes  with  19  or 
fewer  passenger  seats  (i.e.  Bunsen  burner 


testing).  After  reviewing  the  present 
requirements,  the  FAA  determined  that  the 
interior  components  of  those  airplanes  are 
already  required  to  meet  the  same 
flammability  standards  for  type  certification. 
Since  the  standards  are  identical,  it  is  not 
necessary  to  specify  the  flammability 
standards  as  an  additional  requirement  for 
newly  manufactured  airplaues.  Section 
121.312(a)  has  lieen  amended  in  the  final  rule 
to  clarify  the  applicability  of  the  flammability 
standards  to  nontransport  category  airplanes 
used  by  affected  commuters. 

Section  121.312  provides  the  interior 
material  flammability  standards  for 
airplanes  operated  under  that  part.  As 
described  above,  the  substantive 
provisions  of  that  section  are  being 
retained,  and  the  provisions  applicable 
to  airplanes  being  brought  over  from 
part  135  are  being  incorporated.  In  this 
final  rule,  §  121.312  is  reorganized  to 
highUght  the  appUcable  provisions  and 
to  provide  greater  clarity;  the 
appropriate  substantive  text  has  been 
retained.  Furthermore,  appendix  L  is 
being  added  to-part  121  to  explain  the 
regulatory  citations  for  the  part  25 
provisions  that  have  been  superseded. 
Although  those  standards  are  not 
current  insofar  as  new  type  certification 
under  part  25  is  concerned,  they  are 
referenced  in  part  121  and  remain 
applicable  for  compUance.  The  addition 
of  appendix  L  only  clarifies  existing 
requirements;  therefore,  it  is  adopted 
without  prior  notice  and  conunent. 

Miscellaneous  Equipment.  Notice  95- 
5  specifically  discussed  the  proposal 
that  would  require  affected  commuters 
to  comply  with  the  miscellaneous 
equipment  requirements  of  §  121.313(0 
and  (g).  However,  although  not 
specifically  discussed  in  Notice  95-5. 
§  121.313(c)  pertaining  to  a  power 
supply  and  distributive  system  would 
also  be  required. 

Comments:  Fairchild  Aircraft  notes 
that  §  121.313(c)  requires  a  power 
supply  and  distribution  system  that 
meets  the  requirements  of  six  sections  of 
part  25.  Because  §  121.313(c)  does  not 
assign  an  effective  date  to  this  list  of 
part  25  sections.  Fairchild  assumes  that 
it  is  the  ciurent  version  of  each  section 
that  would  be  appUcable.  Fairchild  also 
questions  whether  all  airplanes 
currently  operated  under  part  121  meet 
the  current  standards  of  part  25.  Based 
on  their  assiunption  that  their  airplanes 
would  have  to  meet  current  sections  of 
part  25  and  the  fact  that  SFAR  23  and 
SFAR  41  airplanes  do  not  meet  those 
requirements,  Fairchild  proposes 
amending  §  121.313(c)  to  except 
nontransport  category  airplanes  type 
certificated  after  December  31, 1964, 
bom  this  requirement. 

FAA  Response:  The  commenter  has 
correctly  identified  the  sections  of  part 
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25  that  are  listed  in  $  121.313(c): 
however,  the  conuiaiter  has  apparently 
overloi^ed  the  altelnative  provisions 
contained  in  that  section.  In  part, 
§  121.313(c)  also  reads:  "or  that  is  able 
to  produce  and  distribute  the  load  for 
the  required  instruments  and  equipment 
•  •  •  ."This  additional  text  of 
$  121.313(c)  allows  the  use  of  a  power 
supply  and  distribution  system  that 
performs  this  function  regardless  of 
whether  it  complies  with  the  listed 
sections  of  part  25.  The  commenter's 
proposed  amendment  is  not  needed 
because  §  121.313(9)  already  includes 
provisions  for  alternate  means  of 
compliance.  The  cdpunoiter's  products 
have  already  be«i  yiown  to  comply 
with  this  alternative. 

The  commenter  is  correct  in  believing 
that  some  airplanes  aurentiy  operated 
in  part  121  service  might  not  meet  the    . 
current  sections  of  part  25  listed  in 
§  121.313(c).  The  issue  is  moot, 
however,  since  §  121.313(c)  provides  for 
alternative  means  of  compliance. 

Cockpit  doors  and  door  keys.  Section 
121.313  (f)  and  (g)  Require  that  there  be 
a  lockable  door  between  the  cockpit  and 
the  cabin  and  that  there  be  a  key  for 
each  cockpit  door  that  is  readily 
available  to  each  afwmember.  Part  135 
does  not  have  such  kvquirements.  The 
FAA  proposed  that  {the  affected 
commuters  be  required  to  comply  with 
the  part  121  rules  ill  there  is  a  door  with 
a  lock  or  a  door  that  can  be  retrofitted 
with  a  lock.  (Curtains  or  accordion 
doors  are  not  considered  lockable 
doors.)  If  a  lockablei  door  already  exists 
or  can  be  retrofittedL  the  certificate 
holder  would  be  required  to  provide  a 
cockpit  key  that  is  readily  available  to 
each  crewmember.  /Vccordingly.  the 
language  of  §  121.3^3(0  was  changed  to 
except  nontransport  category  airplanes 
certificated  after  December  31,  1964, 
without  a  door.  Transport  category 
airplanes  already  are  required  to  have  a 
door  and  a  lock  wita  a  key. 

Comments:  Most  Of  the  comments 
received  on  this  issae  oppose  the 
requirement  for  a  locking  cockpit  door 
and  key.  Several  cofunenters  say  that 
the  cockpit  door  onIEMB-120  airplanes 
cannot  be  locked  wken  the  observer 
jumpseat  is  in  use.  These  commenters 
are  concerned  that  strict  adherence  to 
the  wording  of  the  rule  would  require 
them  to  retrofit  the  ^oor,  redesign  the 
cabin,  and  probably  remove  a  revenue 
seat,  all  at  a  high  coft.  These 
commenters  recomiiiend  that  the  EMB- 
120  be  exempted  from  the  requirement 
when  the  observer  jiunp  seat  is  in  use. 
One  commenter  stales  that  some 
nontransport  category  aircraft  that  will 
transition  to  part  121  do  not  have  a 
cockpit  door  lock  a4d  key  and  may  not 


be  able  to  install  one.  One  commenter 
states  that  operators  will  be  required  to 
obtain  a  supplemental  type  certificate  to 
retrofit  airplane  doors  with  key  locks. 
Another  commenter  states  that  this 
requirement  would  force  operators  to 
choose  between  removing  the  high- 
quality  cockpit  door  instiled  at  great 
expense  on  BE  1900D  aircraft  which 
provides  protection  from  cabin 
illumination  glare  during  night 
operations,  or  installing  and  using  a 
lock  on  this  door,  both  of  which  are 
contrary  to  safety.  One  commenter  states 
that  the  1900C  and  1900D  airplanes 
have  frai^ble  doors  between  the 
cockpit  and  cabin  to  reduce  distractions. 
According  to  the  commenter,  as 
proposed,  the  rule  would  require 
installation  of  locks  on  those  doors. 
Finally,  one  commenter  says  that  the 
wording  of  the  cockpit  door  requirement 
should  be  clarified  to  exclude  10  to  19 
seat  aircraft  not  yet  produced. 
According  to  the  commenter,  the 
proposal  resolves  the  problem  for 
existing  10-19  seat  airplanes.  However, 
proposed  §  121.2(f)  would  require  all 
new  airplanes  to  be  certificated  in 
transport  category.  The  commenter 
states  that  new  10-19  passenger 
airplanes  will  have  the  same  problem  as 
existing  nontransport  category  types; 
that  is,  cockpit  doors  will  neither  be 
practical  nor  appropriate.  The 
commenter  recommends  amending 
§  121.313(f)  to  read"*  *   *  except  that 
airplanes  type-certificated  for  a 
maximum  of  19  or  fewer  passengers  are 
not  required  to  comply  with  this 
paragraph." 

AACA  notes  that  the  language  of 
§  121.313(f),  which  Usts  required 
equipment  for  operating  an  aircraft, 
should  be  changed  to  exclude  airplanes 
that  do  not  have  cockpit  doors. 

FAA  Response:  The  FAA  maintains 
that  the  cockpit  key  and  door  lock 
requirement  should  be  retained  to 
enhance  aviation  safety.  However,  the 
final  rule  language  is  clarified  to  require 
compliance  only  for  airplanes  with  a 
passenger-seating  configuration  of  20  or 
more  seats.  Therefore,  the  requirement 
for  a  door  lock  and  cockpit  key  does  not 
apply  to  nontransport  category  airplanes 
type  certificated  after  December  31, 
1964  even  if  the  airplane  has  a  cockpit 
door. 

In  response  to  the  comments 
regarding  the  EMB-120,  §  121.587 
allows  for  the  door  to  remain  open,  if 
necessary,  to  provide  access  for  a  person 
authorized  admission  to  the  flightcrew 
compartment.  This  allows  for  the  door 
to  be  open  if  the  jump  seat  is  in  use  by 
an  authorized  person.  Section  121.587 
applies  to  large  airplanes  which 
includes  the  EMB-120. 


The  FAA  acknowledges  that  the 
commenters  correctly  state  that  keyless 
locks  in  airplanes  with  a  passenger 
seating  configuration  of  20  or  more 
would  have  to  be  retrofitted  to  work 
with  keys.  Certificate  holders  that 
would  have  to  retrofit  their  door  locks 
would  incur  a  higher  cost  to  comply 
with  the  requirement.  Yet,  the  FAA 
strongly  believes  that  keyless  locks 
which  only  lock  from  the  cockpit  side 
pose  a  severe  safety  hazard  if  the  pilots 
become  incapacitated.  The  FAA 
maintains  that  an  extended  time  period 
to  retrofit  locks  is  not  justified  in  light 
of  the  many  other  new  requirements 
which  are  even  broader  in  scope. 

Ccu;go  and  baggage  compartments. 
Part  25  (as  referenced  in  §  121.314] 
contains  reqiiirements  for  cargo  or 
baggage  compartment  liners,  smoke 
detection,  and  fire  extinguishment  for 
various  classes  of  compartments.  The 
compartment  classification  system,  also 
dupUcated  in  §  121.221  (which  as 
previously  discussed  applies  only  to 
certain  airplanes  type  certificated  before 
November  1, 1946),  is  based  on  the 
compartment's  accessibility  for  fire 
detection  and  extinguishment.  Part  25 
was  amended  in  1989  to  require  the 
liners  of  Class  C  and  D  compartments  to 
meet  more  stringent  flammability 
standards.  Section  121.314  was  also 
adopted  at  that  time  to  require  the 
improved  liners  in  existing  transport 
category  airplanes  on  a  retroactive  basis. 

Part  23  contains  no  classification 
system  or  requirements  for  compartment 
fire  protection;  however,  a  proposed 
rule  to  add  comparable  requirements 
was  issued  on  July  22, 1994  (59  FR 
37620).  The  FAA  proposed  in 
§  121.2(e)(2)(ii)  by  referencing  §  121.314 
to  require  this  modification  for 
commuter  category  (or  its  predecessor) 
airplanes  manujfactiu^d  4  years  or  more 
after  the  publication  date  of  the  final 
rule.  However,  in  Notice  No.  95-5,  the 
FAA  did  not  propose  to  amend 
§  121.314,  which  currently  applies  only 
to  transport  category  airplanes. 
Comments:  Two  commenters 
submitted  identical  comments 
concerning  this  proposal.  Both 
commenters  believe  that  the  cargo  or 
baggage  compartment  classification 
system  of  §  25.857,  referenced  in 
§  121.314,  is  not  suitable  for  smaller 
airplanes  with  fewer  than  20  seats  and 
that  the  smoke  detector  and  fire 
extinguisher  requirements  are 
unreasonable  and  unnecessary  in  those 
airplanes.  In  that  regard,  they  note  that 
many  commuter  category  airplanes  are 
convertible  fit)m  a  full  passenger 
configiuation  with  a  relatively  small 
baggage  compartment  to  combination 
passenger/cargo  (combi)  configurations 


to  cargo  only.  They  do  not  believe  that 
it  is  practical  to  modify  any  of  the  ccnnbi 
configurations  to  comply  with  any  of 
the  cargo  compartment  classes  defined 
by  §  25.857.  They  assert  there  has  been 
no  history  of  service  problems 
indicating  a  need  for  such  features. 

No  comments  were  received 
concerning  compartments  other  than 
those  of  combi  airplanes.  Also,  no 
commenters  responded  to  the  request  in 
the  preamble  to  Notice  No.  95-5  for 
information  concerning  less-costly 
alternatives  such  as  requiring  only 
linen  and  smoke  detection. 

FAA  Response:  The  FAA  agrees  that 
the  present  requirements  of  §  25.857  are 
not  entirely  suitable  for  airplanes  with 
a  passenger  seating  capacity  of  less  than 
20  and  the  FAA  has  initiated  a 
rulemaking  project  to  develop  and 
propose  similar  standards  that  would  be 
suitable  for  these  airplanes.  In  view  of 
this  project  the  FAA  has  decided  to 
defer  this  proposal  for  future 
rulemaldnc. 

Fuel  tank  access  covers.  As  a  result  of 
the  1985  Manchester  British  Air  Tours 
accident  (in  which  a  piece  of  metal  from 
the  aircraft  engine  punctured  the  fuel 
tank  access  panel  and  created  a  fire), 
§  25.963(e)  was  amended  in  1989  to 
require  that  all  covers  located  in  an  area 
where  a  strike  by  foreign  objects  is 
likely  must  have  as  much  resistance  to 
fire  or  debris  penetration  as  the 
surrovmding  structure.  Concurrent  with 
the  part  25  amendment,  §  121.316  was 
amended  to  require  airplanes  already  in 
service  to  comply  with  §  25.963(e)  on  a 
retrofit  basis.  These  requirements 
pertain  to  all  transport  category,  turbine- 
powered  airplanes.  Due  to  their  smaller 
size  and  turbo-propeller  configuration, 
part  23  airplanes  generally  do  not 
present  the  same  hazard.  The  FAA  did 
not  propose  to  require  part  23  airplanes 
to  comply  with  §§  25.963(e)  and 
121.316.  Since  §  121.316  applies  only  to 
"turbine-powered  transport  category" 
airplanes,  no  rule  change  is  needed.  The 
FAA  points  out  that  tuihine-powered 
transport  category  airplanes  previously 
operated  under  part  135  would  have  to 
comply  with  §121.316. 

Comments:  Raytheon  Corporation 
submitted  comments  on  the  costs  of 
complying  with  §  25.963(e)  for  airplanes 
that  in  the  future  would  be  required  to 
be  type  certificated  in  the  transport 
category  under  part  25. 

FAA  Response:  As  previously 
discussed,  the  applicability  of  all 
present  part  25  requirements  to 
airplanes  with  a  passenger  seating 
capacity  in  the  10-19  range  for  which  a 
type  certificate  is  applied  for  after 
March  29,  1995,  will  be  dealt  with  in  a 
future  rulemaking  action.  Since  Notice 


No.  95-5  did  not  propose  any  change  for 
airplanes  in  existence  or  for  airplanes 
newly  manufactured  imder  existing  type 
certificates,  this  issue  need  not  be 
discussed  further  in  this  rulemaking. 

Passenger  information.  Notice  95-5 
proposed  that  affected  commuters 
would  comply  with  the.  passenger 
Information  requirements  in  §  121.317. 
There  was  no  preamble  discussion  of 
this  section  because  the  FAA 
determined  that  current  requirements 
for  affected  commuters  in  §§  135.127 
and  91.517  were  substantively  the  same 
as  those  in  §121.317. 

Comments:  Three  comments  were 
received  on  this  section.  Commuter  Air 
Technology  suggests  that  seatbelts 
should  be  worn  the  entire  time  for 
flights  of  less  than  an  hour  and  a  half. 
According  to  the  commenter,  requiring 
seatbelts  at  all  times  while  engines  are 
running  would  provide  better  passenger 
safety,  remove  an  unnecessary  checklist 
item  from  the  flight  station,  and 
eliminate  the  probabiUty  of  missing  a 
flight  due  to  an  inoperative  sign. 
According  to  the  commenter,  each  seat 
could  be  placarded  and  the  co-pilot 
could  make  a  visual  check  of  passenger 
compliance  after  closing  the  door  hatch 
prior  to  departure. 

Two  commenters  state  that 
§  121.317(a)  should  be  revised  to  allow 
permanently  lighted  no-smoking  signs 
or  conspicuous  placards,  since  smoking 
is  prohibited  on  all  flights. 

FAA  Response:  Section  121.317  sets 
minimum  requirements.  Both 
§§  121.317  and  135.127  allow  the  use  of 
no  smoking  placards  that  meet  the 
requirements  of  §  25.1541  if  the  placards 
are  posted  during  the  entire  flight 
segment.  Section  121.317(a)  requires 
passenger  Information  signs  (fasten 
seatbelt  signs  and  no  smoking  signs) 
that  the  pilots  can  turn  on  and  off  and 
§  121.317(b)  specifies  when  fasten 
seatbelt  signs  must  be  turned  on.  To 
ensure  that  the  present  requirements  of 
§  121.317  are  not  interpreted  so  as  to 
prohibit  the  use  of  placards  in  certain 
airplanes,  a  clarifying  amendment  is 
included  in  the  final  rule.  New 
§  121.317(1)  provides  that  a  person  may 
operate  a  nontransport  category  airplsuie 
type  certificated  after  December  31, 
1964,  having  a  passenger-seating 
configuration  of  10-19  seats 
manufactured  before  15  months  after  the 
publication  date  of  this  final  rule  if  it  is 
equipped  with  one  placard  that  is 
legible  to  each  person  seated  in  the 
cabin  that  states  "Fasten  Seat  Belt"  if 
the  flightcrew  orally  instructs  the 
passengers  to  fasten  their  seatbelts  at  the 
necessary  times.  Newly  manufactured 
airplanes  must  comply  with  lighted  seat 
beh  sign  requirements  of  §  121.317(a) 


within  2  yeara  after  the  date  of 
pubUcation  of  this  final  rule.  In 
addition,  §  121.317(d)  requires  one 
legible  sign  or  placard  that  reads  "fasten 
seat  belt  while  seated"  that  is  visible 
from  each  passenger  seat.  Affected 
commuters  must  comply  with 
§  121.317(d)  at  the  time  of  recertification 
imder  part  121,  or  within  15  months, 
whichever  occurs  first. 

Instruments  and  equipment  for 
operations  at  night.  Section  121.323 
requires  two  landing  lights  for  night 
operations.  Under  the  proposal,  the 
requirement  would  apply  to  all  affected 
commuters.  While  no  comments  were 
received  on  the  proposal,  the  FAA  had 
Intended  to  revise  ^  121.323  to  except 
nontransport  category  airplanes 
certificated  after  December  31, 1964. 
bom  having  more  than  one  landing 
fight.  The  exception  was  intended 
because  small  airplanes  with  shorter 
wing  spans  can  be  operated  safely  with 
only  one  landing  light.  The  exception 
was  inadvertently  omitted  from  Notice 
95-5  but  is  included  in  the  final  rule. 

Oxygen  requirements.  Sections 
121.327  through  121.335  cover 
supplemental  oxygen  requirements  and 
oxygen  equipment  requirements.  The 
requirements  are  similar  to  the  oxygen 
requirements  in  §  135.157  except  that 
for  certain  airplanes,  part  121  requires 
less  oxygen.  Each  affected  commuter 
who  would  have  to  comply  with  part 
121  oxygen  requirements  as  a  result  of 
this  rulemaking  should  be  able  to 
operate  its  airplanes  in  accordance  with 
the  oxygen  requirements  specified  in 
part  121. 

Comments:  Ffiirchild  Aircraft 
comments  that  the  first  aid  oxygen 
requirements  of  §  121.333(e)(3)  are 
inappropriate  for  smaller  commuter 
service  and  that  this  section  should  be 
revised  to  exclude  airplanes  with  fewer 
than  20  seats.  This  commenter  also  asks 
that  §  121.335  be  revised  to  allow 
oxygen  flow  rates  based  on  the 
airplane's  certification  basis  rather  than 
Civil  Air  Regulation  4b.651.  Fairchild 
finds  that  this  would  avoid  unnecessary 
complication  and  expense. 

FAA  Response:  In  the  case  of  first  aid 
oxygen,  since  Notice  95-5  proposed  no 
flight  attendant  for  the  10-  to  19-seat 
airplane,  requiring  the  first  aid  oxygen 
that  would  be  dispensed  by  a  flight 
attendant  would  not  be  logical.  Since 
the  airplanes  operated  by  the  affected 
commuters  were  not  type  certificated  for 
flight  above  25.000  feet  and  since 
§  121.333(e)(3)  only  appHes  to 
pressurized  airplanes  that  operate  above 
25,000  feet,  it  would  not  as  a  practical 
matter  apply  to  commuter  (or 
predecessor)  airplane  operations.  The 
requirement  does  apply  to  airplanes 
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with  20  to  30  pass^ger  seats,  as 
proposed. 

In  the  case  of  §  121.335.  the  FAA 
finds  that  parts  23  and  25  provide 
standards  for  oxyg^  that  either  meet  or 
exceed  the  standards  in  section  4b.651 
of  the  CAR.  Sectioa  4b.651  has  a  built 
in  deviation  authority. 

Portable  oxygen  for  flight  attendants. 
Section  121.333(d)  requires  that  each 
flight  attendant  shtll.  during  flights 
above  25.000  feet.  Carry  portable  oxygen 
equipmfflit  with  atileast  a  15-minute 
supply  of  oxygen,  tmless  enough 
portable  oxygen  units  with  masks  or 
spare  outlets  and  itiasks  are  distributed 
through  the  cabin  to  ensure  immediate 
availability  of  oxygen  to  each  flight 
attendant  regardless  of  his  or  her 
location  at  the  tim^  of  cabin 
depressurization.  Part  135  does  not  have 
asimilar  requirement  for  portable 
oxygen  for  night  attendaitts.  In  Notice 
95-5,  the  FAA  proposed  that  affected 
commuters  who  u$e  flight  attendants  in 
their  operations  and  that  operate  above 
25,000  feet  be  required  to  comply  with 
the  part  121  requirement  No  conmients 
were  received  on  &is  issue  and  the  final 
rule  is  adopted  as  proposed.  For  a 
related  discussionj  uu  the  use  of  oxygen, 
see  the  discussionj  under  "Oxygen 
Requirements."     I 

Protective  breathing  equipment  (PBE). 
Section  121.337  contains  requirements 
for  equipping  the  flight  deck  and 
passenger  compartments  of  transport 
category  airplanes  with  PBE.  Part  135 
does  not  currentlv  require  any  type  of 
PBE. 

Section  121.337(b)(8)  (smoke  and 
fume  protection)  (equires  PBE,  either 
fixed  or  portable,  to  be  conveniently 
located  on  the  fli^t  deck  and  easily 
accessible  for  imi|iediate  use  by  each 
flight  crewmemb^  for  smoke  or  fume 
protection  at  his  or  her  duty  station.  In 
addition,  §  121.337(b)(9)  (fire 
combatting)  requires  that  for  combatting 
fires  a  portable  PBE  must  be  located  on 
the  fli^t  deck  wi^  easy  access  by  each 
flight  crewmemb4r  for  fighting  fires. 
Also  portable  PBt  in  the  passenger 
compartment  mutt  be  located  within  3 
feet  of  each  hand  fire  extinguisher.  Both 
of  these  requirements  provide  that  the 
Administrator  m«y  authorize  another 
location  if  special  circumstances  exist 
that  make  compliance  impractical  and 
the  proposed  deviation  would  provide 
an  eqmvalent  level  of  safety. 

The  propcMal  required  affected 
commuters  to  comply  with  the  PBE 
requirements  of  4121.337.  To  be  in 
compliance,  an  airplane  with  a 
passenger-seating  configuration  of  10  to 
19  seats  would  h$ve  to  have  at  least 
three  PBE:  one  PBE.  fixed  or  portable, 
for  each  flight  crewmember  at  his  or  her 


station,  and  an  additional  portable  PBE 
on  the  flight  deck  for  use  in  fighting 
fires.  An  airplane  with  a  passenger- 
seating  configuration  of  20  to  30  seats 
would  have  to  have  at  least  four  PBE: 
one  PBE,  fixed  or  portable,  for  each 
flight  crewmember  at  his  or  her  station; 
an  additional  portable  PBE  on  the  flight 
deck  for  fighting  fires;  and  a  portable 
PBE  in  the  passenger  compartment 
located  within  3  fwt  of  the  required 
hand  fire  extinguisher. 

The  proposal  revised  the  applicability 
of  the  current  rule  to  include  other  than 
transport  category  airplanes.  Proposed 
§  121.337(b)(9)(iv)  was  also  revised  to 
except  airplanes  having  a  passenger- 
seating  configuration  of  fewer  than  20 
seats  and  a  payload  capacity  of  7,500 
pounds  or  less  from  the  requirement  to 
have  a  PBE  in  the  passenger 
compartment.  The  exception  is  needed 
because  these  airplanes  are  not  required 
to  have  a  flight  attendant;  for  these 
airplanes,  the  portable  PBE  on  the  flight 
deck  could  be  used  by  a  flight 
crewmember  for  fighting  a  fire. 

file  FAA  propo^  to  require 
compliance  with  §  121.337  by  a  date  2 
years  after  the  publication  date  of  the 

Comments:  Several  commenters 
oppose  the  PBE  requirement.  These 
commenters  are  concerned  about  the 
lack  of  space  in  the  plane,  the  bigh 
compliance  cost,  and  the  lack  of  benefits 
in  having  the  equipment.  These 
commentens  state  that  PBE  equipment 
on  non-pressiirized  aircraft  is  not 
justified.  Two  commenters  claim  that 
their  oirrent  equipment  (built  in  oxygen 
supply  systems  and  masks)  ought  to 
exempt  them  from  the  PBE  requirement. 
One  commenter  incorrectly  believes  that 
a  PBE  would  be  required  for  the  cabin 
on  METRO  aircraft  (a  19  seat  airplane). 
One  commenter  suggests  that  in  the 
interest  of  safety  the  FAA  should  reduce 
the  compliance  time  for  PBE  equipment 
to  6  months.  Though  commenters  * 
provide  cost  estimates  to  install  PBE  on 
their  airplanes,  costs  are  provided  only  ' 
for  10  to  19  seat  airplanes,  which  would 
not  be  required  to  have  PBE  in  the 
cabin. 

FAA  Response:  The  FAA  maintains 
that  the  proposed  PBE  requirement  for 
affected  commuters  is  appropriate. 
There  are  several  safety  benefits  for 
requiring  smoke  and  fume  PBE.  The  use 
of  smoke  and  fume  PBE  required  by 
§  121.337(b)(8)  would  help  prevent  the 
injury  or  death  of  flight  crewmembecs 
from  smoke  or  harmful  gases. 

The  FAA  contends  that  there  is 
adequate  space  in  the  cabin  of  20-  to  30- 
seat  commuter  airplanes  to 
accommodate  portable  PBE  for  fire 
combatting,  and  no  major  cabin  retrofits 


would  be  required.  With  regard  to 
firefighting  PBE,  the  FAA  has 
determined  that  such  equipment  is  not 
appropriate  for  operations  with  10-19 
passengers.  There  are  no  flight 
attend^ts  on  these  flights  and  the  pilots 
generally  remain  on  the  flight  deck  to 
operate  the  aircraft  during  an 
emergency.  In  an  emergency,  passengers 
will  have  access  to  a  fire  extinguisher 
and  will  be  able  to  assist  in 
extinguishing  any  flames  within  the 
cabin.  However,  passengers  are  not 
trained  in  the  use  of  fire  combatting  PBE 
and  would  not  know  how  to  operate 
such  equipment.  Accordingly, 
nontransport  category  airplanes  type 
certificated  after  December  31, 1964, 
having  a  passenger-seating  configuration 
of  10-  to  19-seats  are  excepted  in  the 
final  rule  bom  the  requirements  in 
§  121.337(b)(9)  for  having  PBE's  for 
comlMtting  fires. 

In  response  to  other  comments,  the 
lack  of  a  pressurized  cockpit  does  not 
diminish  the  need  for  PBE  to  enhance 
safety  in  case  of  fire,  nor  can  existing 
oxygen  systems  provide  adequate 
protection  for  fighting  a  fire.  Approved 
PBE  in  the  cabin  must  have  a  protective 

Due  to  the  broad  scope  of  this  .  ^ 

rulemaking  action,  certificate  holders 
will  have  to  deal  with  many  new 
requirements.  Therefore,  as  proposed,  a 
consistent  compliance  period  of  2  years 
is  applied  to  all  affected  airplanes  for 
acquiring  PBE. 

Emergency  equipmertt  for  extended 
overwater  operations.  Sections  121.339 
and  135.167  require  that  airplanes 
engaged  in  extended  overwater 
operations  (more  than  50  nautical  miles 
from  the  nearest  shoreline)  provide  the 
following:  enough  life  rafts  of  a  rated 
capacity  and  buoyancy  to  accommodate 
the  occupants  of  the  airplane;  a  life 
preserver  eqiiipped  with  an  approved 
survivor  locator  light  for  each  occupant 
of  the  airplane;  a  pyrotechnic  signaling 
device  for  each  life  raft;  a  siuvival  kit 
and  a  survival  type  emergency  locator 
ti-ansmitter.  In  addition,  §121.339 
requires  that  unless  excess  rafts  of 
enough  capacity  are  provided,  the 
buoyancy  and  seating  capacity  of  the 
rafts  must  accommodate  all  occupants 
of  the  airplane  in  the  event  of  loss  of 
one  raft  of  the  largest  rated  capwdty.  In 
practice,  this  requirement  is  typically 
met  by  carrying  a  spare  raft  of  the  largest 
rated  capacity. 

The  FAA  proposed  that  the  affected 
commuters  tiiat  engage  in  extended 
overwater  operations  should  be  required 
to  meet  the  part  121  requirements.  As 
with  ourent  part  121  certificate  holders, 
affected  commuters  can  apply  for 
deviations,  and  the  FAA  can  decide,  on 


a  case  by  case  basis,  if  a  deviation  is 
appropriate.  These  deviations  are  issued 
pursuant  to  §  121.339(a)  which  permits 
the  Administrator  to  allow  deviation 
from  the  requirement  to  carry  certain 
equipment  for  extended  overwater 
operations.  Since  there  are  few  extended 
overwater  operations  conducted  by 
commuters,  the  FAA  does  not  expect 
this  proposed  requirement  to  have  a 
significant  impact. 

Comments:  ro\u  commenters  argue 
against  the  requirement  for  a  spare  life 
nh  on  commuter  airplanes.  One 
commenter  says  that  the  spare  life  raft 
is  not  necessary  because  seats  can  be 
equipped  with  additional  life  vest 
storage  pouches.  Another  commenter 
says  that  the  spare  life  raft  is 
appropriate  for  larger  airplanes  but  not 
for  10  to  30  seat  aircraft.  This 
commenter  also  suggests  that  the  rule 
should  remain  as  presentiy  written 
under  §  135.167,  and,  on  a  case-by-case 
basis,  the  FAA  can  require  certificate 
holdera  to  obtain  a  spare  life  raft. 
Another  commenter  states  that  spare  life 
rafts  should  not  be  required  on  aircraft 
with  less  than  20  passenger  seats 
because  the  requirement  will  increase 
operating  costs  and  reduce  passenger 
revenues.  A  foiulh  commenter  states 
that  the  cumulative  weight,  space,  and 
compliance  costs  will  be  significant  for 
affected  Alaskan  ope?at(HS  and  that 
these  costs  cannot  be  spread  across  a 
large  number  of  passenger  seats  as  can 
be  done  with  a  larger  aircraft. 

Three  conunentera  state  that  the 
requirement  in  §  91.205  (b)(ll)  for  a 
pyrotechnic  signaling  device  is 
underatandable  for  general  aviation 
aircraft,  but  is  impractical  and 
superfluous  for  airplanes  operating 
under  part  121  in  schedided  air  carrier 
service.  The  commenters  recommend 
that  §  91.205  be  revised  to  exclude 
airplanes  operating  under  part  121. 

FAA  Response:  The  FAA  maintains 
that  airplanes  conducting  extended 
overwater  flights  need  to  carry  enough 
life  rafts  to  accommodate  all  passengers 
in  the  event  of  the  loss  of  the  life  raft 
with  the  largest  rated  capacity.  Such  a 
requirement  will  enhance  safety  in  the 
event  of  an  accident  Individual 
flotation  devices  are  not  adequate  for 
safety  in  the  event  of  a  water  ditching 
because  passengers  tend  to  separate  in 
open  water.  A  Ufe  raft  enables 
passengera  to  stay  together.  An  even 
greater  threat  is  hypothermia,  a 
sequence  of  physical  reactions  resulting 
from  the  loss  of  body  heat.  In  cold 
water,  a  person  will  experience 
increased  difficulty  with  mobility  and 
intense  shivering  occurs.  In  arctic 
waterways,  survival  time  can  be  as  little 
as  2  or  3  minutes.  Thus,  a  spare  life  raft 


is  appropriate  for  affected  conunuters  to 
enhance  passenger  safety.  The 
requirement  in  part  121  for  equipping 
each  life  raft  with  a  pyrotechnic 
signaling  device  is  identical  to  part  135 
for  extended  overwater  operations.  The 
recommendation  to  except  scheduled 
air  carriera  from  the  provisions  of 
§91.205(b)(ll)  is  beyond  the  scope  of 
this  rulemaking.  Moreover,  under 
§  119.1(c)  persons  subject  to  part  119 
must  comply  with  other  requirements  of 
this  chapter,  except  where  those 
requirements  are  modified  by  or  where 
additional  requirements  are  imposed  by 
parts  119, 121, 125,  or  135  of  this 
chapter.  Therefore,  the  final  rule 
requires  commuter  airplanes  to  adhere 
to  part  121  standards  and  provides 
deviation  authonty  on  a  case  by  case 
basis. 

Flotation  devices.  Section  121.340 
requires  that  a  large  airplane  in  any 
overwater  operation  must  be  equipped 
with  fife  preservere  or  with  an  approved 
flotation  means  for  each  occupant. 
Because  it  is  practically  impossible  to 
operate  any  place  without  flying  over  a 
body  of  water  of  sufficient  depth  to 
require  some  sort  of  flotation  means, 
§  121-340  has  been  applied  so  that 
virtually  every  airplane  is  equipped 
with  eidier  flotation  cushions  or  life 
preservers.  In  parts  121  and  135,  life 
preservere  are  required  only  for 
extended  overwater  operations, 
(§§  121.339  and  135.167).  Therefore, 
airplanes  used  in  extended  overwater 
operations  are  already  equipped  with 
life  preservere  and  do  not  need  to  have 
flotation  cushions. 

The  FAA  proposed  that  airplanes 
equipped  with  10  or  more  seats 
operating  in  scheduled  passenger 
operations  would  comply  with 
§  121.340  and  accordingly  proposed 
revising  the  section  to  delete  the  word 
"large."  To  allow  any  replacement  of 
seat  cushions  to  be  coordinated  with  the 
seat  cushion  flammability  requirements 
of  §  121.312(c).  the  FAA  proposed  a 
compliance  date  of  2  years  after  the 
publication  date  of  the  final  rule. 

Comments:  The  FAA  received  three 
comments  that  oppose  the  requirement 
for  flotation  devices.  One  commenter 
opposes  the  requirement  because  of  the 
equipment  cost  and  weight  penalty. 
This  commenter  determines  that  the 
seat  cushions  in  the  METRO  aircraft 
would  not  serve  as  effective  flotation 
devices.  The  commenter  provides  a  cost 
estimate  for  acquiring  and  retrofitting 
individual  flotation  devices  for  METRO 
airplanes.  The  commenter  also  states 
that  each  flotation  device  for  10  to  30 
seat  airplanes  would  have  to  be 
equipped  with  an  approved  survivor 
location  Ught.  A  second  commenter 


states  that  the  rule  should  allow 
exemptions  for  o{>erations  that  do  not 
fly  over  or  near  large  bodies  of  water. 
This  commenter  does  not  believe  that 
flotation  devices  would  enhance  safety. 
Finally,  a  third  conunenter  states  that 
flotation  devices  are  already  required  for 
extended  overwater  flights  for  all 
airplanes  by  §91.205. 

rAA  Response:  The  FAA  concurs  that 
if  the  seat  cushions  in  a  particular 
airplane  model  do  not  serve  as  flotation 
devices,  then  individual  flotation 
devices  would  have  to  be  acquired.  If 
life  preservers  are  provided  as 
individual  flotation  devices  they  would 
have  to  have  an  approved  survivor 
locator  light  as  required  by 
§  121.339(a)(1). 

The  FAA  found  during  previous 
rulemaking  that  all  flights  traverse  a 
body  of  water  of  at  least  6  feet  deep 
during  the  course  of  a  year.  Therefore, 
individual  flotation  devices  or  life 
preservers  for  10  to  30  seat  airplanes  are 
required  on  all  flights.  Section 
121.340(b)  contains  provisions  for 
requesting  an  approval  to  operate 
without  the  flotation  means  if  the 
operator  shows  that  the  water  over 
whirh  the  flirplane  is  to  hfl  npwrated  is 
not  of  such  size  and  depth  that  life 
preservers  or  flotation  devices  would  be 
needed  for  survival. 

The  FAA  concurs  with  one  of  the 
conunentera  that  §  91.205  requires 
flotation  devices  for  all  airplanes 
involved  in  extended  overwater  flights. 
Section  121.340  is  clearly  more 
restrictive. 

Although  the  compliance  date  for 
meeting  passenger  seat  cushion 
flammability  requirements  has  been 
extended  to  15  years,  the  compUance 
time  of  2  yeara  for  providing  flotation 
devices  is  the  same  as  proposed. 

Equipment  for  operations  in  icing 
conditions.  Section  121.341  requires 
certain  equipment  for  operations  in 
icing  conditions.  The  proposal  would 
require  affected  operators  to  comply 
with  this  section.  In  accordance  with 
§  121.341(b),  to  operate  an  airplane  in 
icing  conditions  at  night,  a  wing  ice 
light  must  be  provided  or  another  means 
of  determining  the  formation  of  ice  on 
the  parts  of  the  wings  that  are  critical 
from  the  standpoint  of  ice 
accimiulation.  This  would  be  a  new 
requirement  for  10-  to  19-passenger  seat 
airplanes. 

No  conunents  were  received  on  this 
proposal;  however,  the  FAA  has 
determined  that  the  requirements  of 
§  135.227  (c),  (e),  and  (f)  need  to  be 
incorporated  into  §  121.341  to 
accommodate  certain  affected  airplanes. 
These  requirements  pertain  to  operating 
limitations  for  flying  into  known  icing 
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CQDiditiaos  if  the  iirplane  is  not 
equipped  fat  idnu  conditions.  Thus  the 
final  nile  $  121.3{l  tncoqKxates  the  part 
135  language. 

Pttot  neat  indication  system.  Section 
25.1326  lequiros  a  pitot  heat  indication 
systnn  to  indicat^  to  the  flig^tctew 
whra  a  pitot  healing  system  is  not 
opetating.  Part  2^  cuirently  reqiiiras 
pitot  heat  system^  for  airplanes 
approved  far  IFRlflight  or  flight  in  icing 
oonditians.  but  does  not  require  pitot 
heat  indicators.  Section  121.342 
currendy  require^  a  pitot  heat  indication 
system  on  aU  airplanes  that  have  pitot 
hieet  systems  insmlled. 

In  recommendation  A-92-66,  the 
National  Transpotation  Safsty  Board 
(NTSB)  tecommebded  that  small 
airplanes  certificated  to  opwate  in  icing 
conditicms  and  at  altitudes  of  18,000 
feet  mean  sea  level  and  above  should  be 
modified  to  provide  a  pitot  heat 
opoadng  li|^t  sitnilar  to  the  light 
required  by  S  25.1326.  As  recommended 
by  the  NTSB.  thelFAA  proposed  to 
amend  part  23  to<require  such 
indication  for  cofunuter  category 
airplanes  (Notice(No.  94-21,  59  FR 
37620,  July  22. 1994).  This  new 
requirement,  wh^  adopted,  will  "pply 
to  new  type  certification  and  will  not 
afiect  existing  in-iaervioe  commuter 
airplanes  or  fiituse  production  of 
currently  approved  commuter  airplanes. 

hi  Notice  95-5,  the  FAA  proposed  to 
amend  §  121.342  to  require  nontransport 
category  airi^anfl^  type  certificated  after 
Deonnber  31, 19i4.  to  incorpotate  pitot 
heat  indication  systems.  A^cted 
commuters  would  have  to  comply 
within  4  years  after  the  publicatimi  date 
of  this  ruiemakiqg. 

Caouients:  Thtee  comments  were 
reortved  on  this  proposal.  Fairchild 
Aircraft  Co..  a  manvitactnrw  of 
commuter  airplanes  fiiUy  supports  the 
proposaL 

Io\A  notes  that  FAA's  cost  estimate  of 
$500  was  signiffajantly  lower  than  the 
commenter's  est^nate  of  between  $1,500 
and  $25,000  per  airplane.  The 
commenter  further  states  that  there  was 
no  known  history  of  accidents  or 
incidents  to  justily  the  cost  of  retrofits 
and  rectnnmends  that  the  requirement 
apply  only  to  newly  manu&ctiired 
airplanes. 

Commuter  Air'Technology,  an  aircraft 
modifier,  notes  that  pitot  tubes  are 
accessible  to  ground  personnel  who 
could  ascertain  their  proper  function 
prior  to  flight.  The  commenter  argues 
that  because  of  the  short  duration  of 
commuter  flighty  (usually  1  hour) 
failure  in  flight  would  probably  sdlow 
for  continued  fUght  to  the  next  airport. 

FAA  ResponsQ:  As  a  result  of 
comments  received  in  response  to 


Notice  95-5,  the  FAA  re-examined  the 
cost  estimates  of  this  rulemaking.  Those 
revised  cost  estimates,  which  are  higher 
than  those  in  the  proposal,  are  included 
in  the  Regulation  Evaluation  Summary 
of  this  rulemaking. 

The  FAA  disagrees  with  the 
commenter's  contention  that  ground 
diecks  and  short  flights  preclude  the 
need  for  pitot  tube  heat  indicators. 
Airspeed  indicating  errors  caused  by 
unheated  pitot  tub«s  have  contributed  to 
idng-related  accidents.  Airspeed 
indicating  errors  are  not  always  obvious 
to  the  pilot  who  may  make  decisions 
based  on  the  residting  oroneous 
information.  A  system  whidi  indicates 
when  the  pitot  tube  is,  or  is  not,  heated 
%vill  provide  the  crew  with  the  status  of 
the  system. 

Therefore,  the  FAA  is  amending 
§  121.342,  as  proposed,  to  require 
nontransport  category  airplanes  type 
certificated  after  December  31, 1964. 
that  are  equipped  with  a  flight 
instrument  pitot  heating  systein  to 
incorporate  pitot  heat  indication 
systems  within  4  years  after  the  effective 
date  of  this  rulemaking. 

FUght  data  recorders  (FDR's).  Notice 
95-5  did  not  propose  any  substantive 
revisions  to  current  part  121  or  part  135 
flight  data  recorder  (FDR)  requirements. 
According  to  the  proposal,  affected 
commuters  would  continue  to  meet  part 
135  requirements  while  the  FAA  is 
developing  updated  FDR  requirements 
for  both  parts  121  and  135. 

Conunents:  One  commenter  states  that 
some  of  the  currMit  equipment  being 
used  is  providing  inadequate  records 
and  that  part  121  and  135  certificate 
holders  should  be  required  by  December 
31, 1999,  to  install  nevrFDR  on  all 
airplanes.  He  further  states  that  industry 
data  indicates  the  changeover  will  cost 
$29  million  divided  by  454  million 
passengers  a  year,  and  that  equates  to  6 
cents  increase  in  ticket  prices. 

ALA  and  Raytheon  state  that  following 
NTSB  safiety  recommendations  on  FDR's 
could  restilt  in  as  large  an  impact  on  the 
economic  viability  for  current  and 
future  aircraft  in  Uiis  category  as  the 
effects  of  Notice  95-5.  They  further  state 
that  although  additional  ioiformation 
fit>m  FDR's  is  needed,  the  safety 
recommendations  as  written  would 
require  56  to  84  channels  of  data  on  a 
1900D  and  would  be  excessive  for  most 
data  requirements.  This  would  result  in 
a  large  redesign  effcMl  and  related 
increases  in  costs. 

American  Eagle  comments  that  it 
believes  that  this  eqmpment,  as  well  as 
cockpit  voice  recorders,  is  important  in 
the  post-incident  investigation  process 
and,  as  a  result  has  installed  FDR's  on 
all  its  aircraft  even  though  not  all 


aircraft  operated  under  part  135  are 
required  to  have  them.  It  strongly 
supp<Hts  extending  the  current  part  121 
requirement  to  all  aircraft  with  10  or 
more  seats  operating  in  schedtiled 
passenger  service.  In  addition,  the 
commenter  supports  regulations  which 
would  require  such  equipment  to  meet 
a  new,  higher  nainimum  standard. 

FAA  Response:  A  recommendation  for 
a  rule  change  on  FDR's  is  being 
addressed  by  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC),  and  the 
concerns  of  the  commenting  parties  will 
be  reflected  in  that  separate  rulemaking 
if  a  rule  change  is  proposed.  This 
rulemaking  did  not  propose  any 
increase  in  channels  for  existing  FDR's.  - 

For  clarification  the  proposed  rule 
language  has  been  revised  in  §  121.344 
of  the  final  rule  to  state  that  §  135.152 
FDR  requirements  will  apply  to 
airplanes  with  a  payload  capacity  of 
7,500  pounds  or  less  and  a  passenger 
seating  configuration,  excluding  any 
pilot  s^t,  of  10-30  seats.  The  proposed 
rule  had  not  specified  passenger  seating 
capacity. 

Radio  equipment.  Sections  121.345 
through  121.351  cover  radio  equipment 
requirements.  Part  121  specifies  radio 
equipment  requirements  for  operations 
under  VFR  over  routes  navigated  by 
pilotage,  for  operations  under  VFR  over 
routes  not  navigated  by  pilotage  or  for 
operations  under  IFR  or  over-the-top, 
and  for  extended  overwater  operations. 
The  requirements  are  more  specific  and 
restrictive  than  those  in  §  135.161.  The 
radio  equipment  requirements  in  part 
121  are  cumulative;  that  is,  the 
regulations  prescribe  basic  radio 
eqmpment  requirements  for  VFR  over 
routes  navigated  by  pilotage  and 
additional  equipment  for  VFR  over-the- 
top  or  IFR  Almost  all  part  121 
operations  are  conducted  under  IFR 
Ine  proposed  rule  would  require 
affected  commutera  to  comply  with  part 
121  radio  equipment  requirements. 

The  final  rule  revised  §  121.349  (radio 
equipment  for  operations  under  VFR 
over  routes  not  navigated  by  pilotage  or 
for  operations  under  IFR  or  over  the  top) 
by  adding  a  new  paragraph  (e)  which 
incorporates  requirements  in 
§  135.165(a).  This  change  is  necessary 
because  part  121  does  not  have 
comparable  requirements. 

Emergency  equipment  for  operations 
over  uninhabited  terrain.  Section 
121.353  prescribes  the  emergency 
equipment  needed  for  operations  over 
uninhabited  terrain  for  flag  and 
supplemental  operations.  The 
requirements  include  pyrotechnic 
signaling  devices,  emergency  locator 
transmitters  (ELT's),  and  survival  kits 
equipped  for  the  route  to  be  flovm.  The 


proposed  rule  would  require 
compliance  with  §  121.353. 

Comments:  Two  commentera  state 
that  application  of  §  121.353  to  affected 
commutera  would  provide  relief  fix)m 
compliance  with  §  91.205,  which  would 
reduce  the  standards.  One  of  these 
commentera  claims  that  S-type  ELT's  as 
required  by  §  121.353  are  useful  for  sea 
ditching  but  are  of  no  use  over 
uninhabited  terrain.  According  to  the 
commenter.  they  are  intended  for 
extended  overwater  operations,  are 
immersion  activated,  are  not  intended 
for  fixed  installation  on  aircraft,  lack 
any  impact  G-force  activation  feature, 
are  very  bulky,  are  extremely  expensive, 
and,  by  design,  are  not  suitable  for 
surviving  situations  other  than  sea 
ditching.  The  conunenter  states  that 
incapacitated  survivora  on  uninhabited 
terrain  cannot  expect  any  help  from  an 
S-type  ELT.  The  commenter 
recommends  revising  §  121.353  to  state 
that  the  provisions  are  in  lieu  of  part  91 . 
provisions  and  that  an  airplane  subject 
to  part  121  must  be  equipped  with  an 
ELT  or  pyrotechnic  signal  device  in 
accordance  with  §  121.353  or  §  121.339 
(extended  overwater). 

RAA  also  states  that  th«  mqiiirement 
for  pyrotechnic  signaling  devices  is 
impractical  for  airplanes  operating 
under  part  121  and  recommends  tiiat 
§91.205(b)(ll)  be  amended  to  exclude 
these  certificate  holdera. 

RAA  and  ASA  point  out  that  the 
requiremmt  for  ELT's  in  §  91.207 
exempts  turbo)et-powered  aircraft  and 
aircraft  engaged  in  scheduled  flights  by 
scheduled  air  carriers.  RAA  and  ASA 
believe  that  all  jet-powered  airplanes 
that  normally  operate  under  part  121 
whether  or  not  they  utilize  propellera 
^ould  be  exempt  from  the  requirements 
of  §91.207  during  flight  operations 
under  part  91,  such  as  ferry,  training, 
testing,  proving  runs,  which  are 
incidental  to  or  in  support  of  scheduled 
operations.  RAA  and  ASA  recommend 
revising  §  91.207(f)(1)  to  read:  "Large 
turbine  powered  airplanes." 

AACA  indicates  that  the  economic 
analysis  did  not  include  the  weight 
penalties  or  costs  for  installing, 
maintaining,  repairing,  and  training  for 
the  use  of  survival  kits.  AACA  also 
states  that  the  rule  is  imclear  as  to  when 
the  kits  are  required  since  "uninhabited 
areas"  is  not  defined.  AACA 
recommends  clarifying  the  applicability 
of  these  requirements  to  Alaska.  AACA. 
as  well  as  other  commentera.  also  states 
that  there  is  an  Alaskan  state  law 
requiring  extensive  siuvival  equipment 
on  board  any  aircraft  operated  in  the 
State. 

FAA  Response:  In  response  to  the 
applicability  to  Alaska,  although 


scheduled  intrastate  operations  within 
the  States  of  Alaska  and  Hawaii  are 
ourently  conducted  imder  flag  rules,  as 
a  result  of  this  final  rule,  these  will  now 
be  domestic  operations  and  the  survival 
equipment  requirements  do  not  apply  to 
domestic  operations.  The  FAA  did  not 
intend  to  reduce  requirements  for 
operations  over  uninhabited  terrain  in 
^aska  or  Hawaii  as  ourently 
applicable.  Therefore,  the  tiUe  of 
§  121.353  has  been  revised  and  an 
applicability  statement  added  to  include 
Alaska  and  Hawaii.  Since  these 
operatore  have  been  meeting  flag 
requirements,  this  revision  will  not  be  a 
change  for  them. 

The  revisions  requested  to  part  91  to 
exempt  ferry  flights  and  other  types  of 
flight  incidental  to  scheduled  flights  is 
a  separate  issue  bom  the  requirements 
of  §  121.353  which  pertain  only  to 
emergency  equipment  for  operations 
over  uninhabited  terrain.  Any 
amendment  to  part  91  would  need  to  be 
part  of  a  separate  rulemaking. 

Tlie  FAA  does  not  agree  that  the 
language  of  §121. 353  should  be  revised 
to  clarify  that  it  replaces  the 
requirements  for  pyrotechnic  signaling 
devices  in  §fl1.205(b)(11)  pertaining  tn 
aircraft  for  hire  operated  over  water 
beyond  power  off  gliding  distance  to 
shore.  The  proposed  applicability  of     ■♦ 
§  121.353  to  affected  commuters  if  they 
fly  a  supplemental  or  flag  operation 
does  not  affect  the  applicability  of  part 
91  requirements.  The  requirements  of 
§  91.205(b)(ll)  would  continue  to  apply 
under  applicable  circumstances.  Part 
121  requirements  are  in  addition  to  part 
91,  not  in  Ueu  of  part  91. 

TTie  FAA  does  not  agree  with  the 
commenter's  claim  that  survival-type 
ELT's  do  not  work  except  in  water 
ditchings.  It  is  true  that  S-type  ELT's 
must  meet  certain  buoyancy, 
waterproofiiess,  and  immersion  in  salt 
water  requirements.  While  many  S-type 
ELT's  employ  water-activated  batteries, 
they  are  not  required.  Regardless  of  the 
type  of  battery  used,  each  ELT  must 
have  a  means  by  which  it  can  be 
activated  manually. 

In  addition,  this  rulemaking  does  not 
define  "uninhabited  terrain."  When  the 
predecessor  regulation  to  §  121.353  was 
proposed  in  CAB  draft  release  58-24  in 
1960,  "uninhabited  terrain"  was  defined 
as  "flights  for  long  distances  over  ftigid 
or  tropical  land  areas  for  which  the 
Director  finds  such  equipment  to  be 
necessary  for  search  and  rescue 
operations  because  of  the  character  of 
the  terrain  to  be  flown  over."  When  the 
rule  was  adopted,  the  wording  was 
changed  to  provide  the  Administrator 
more  flexibility  in  identifying 
uninhabited  areas.  Since 


implementation  is  on  a  case-by-case 
basis  through  operations  specifications, 
it  was  determined  that  the  proposed 
wording  was  not  necessary.  This 
provision  has  been  in  effect  for  over  30 
yean  without  any  problem  about  the 
meaning  of  "uninhabited  areas." 

Airborne  weather  radar.  The  proposed 
rule  would  require  all  affected 
commuters  to  have  airborne  weather 
radar  in  accordance  with  §  121.357. 
Currently,  part  135  requires  weather 
radar  for  20-30  passenger  seat  airplanes 
and  weather  radar  equipment  or 
approved  thtmderatorm  detection 
equipment  for  10-19  passenger 
airplanes. 

Comments:  Three  comments  were 
received  on  the  proposal.  RAA  and 
AMR  Eagle  support  the  proposed 
requirement.  AMR  Eagle  states  that 
commuter  operations  are  typically 
characterized  by  high  frequency 
operations  at  lower  altitudes  with  short 
stage  lengths  which  necessarily  limits 
preplanning,  planning,  or  executing  a 
desired  deviation  in  flight  profile 
because  of  changing  weather.  Hence  a 
flightcrew  needs  all  available  tools  to 
conduct  safe  operations. 

One  commenter  states  that  airborne 
weather  radar  is  not  needed  in  Alaska 
because  severe  thunderstorms  and 
tornadoes  do  not  occur  there. 

AACA  claims  that  Notice  95-5  is 
silent  about  the  exceptions  for 
operations  within  the  states  of  Alaska 
and  Hawaii  and  within  parts  of  Canada, 
AACA  requests  that  the  FAA 
specifically  address  the  issue  that 
airborne  weather  radar  and  airborne 
thunderstorm  detection  equipment  will 
not  be  required  for  operations 
previously  excepted  under  part  121  and 
part  135  (§§  121.357(d)  and  135.173(e)). 
According  to  the  commenter,  there  have 
been  no  meteorological  changes  in 
Alaska  since  the  regulation  was 
originally  written;  therefore,  this 
equipment  is  no  more  necessary  now 
than  it  ever  was. 

FAA  Response:  The  FAA  agrees  with 
AACA  that,  in  accordance  with 
§  121.357(d),  airborne  weather  radar  is 
not  required  for  airplanes  used  solely 
within  the  State  of  Hawaii  or  the  State 
of  Alaska  or  that  part  of  Canada  west  of 
longitude  130  degrees  W,  between 
latitude  70  degrees  N  and  latitude  53 
degrees  N,  or  during  any  training,  test, 
or  ferry  flight.  This  exception  is  retained 
in  the  final  rule.  In  Notice  95-5  the  FAA 
did  not  propose  to  delete  the 
§  121.357(d)  exception. 

All  other  affected  operators  would 
have  to  have  airborne  weather  radar 
within  the  15-month  comphance  period. 

Traffic  Alert  and  Collision  Avoidance 
System  (TCAS).  Under  the  proposal, 
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affected  carriers  ^ould  be  required  to 
comply  with  part  121  TCAS 
requirements  in  §121.356.  There  are  no 
substantive  differences  between  part 
121  and  part  135  TCAS  requirements  for 
aircraft  with  passenger  seating 
configurations  of  10-30  seats. 

Comments:  Faifchild  Aircraft 
recommends  thatithe  words, 
"combination  cai^o"  be  deleted  from 
§  121.356(b). 

ALP  A  says  that*  the  FAA  should 
require  TCAS  II  fw  aircraft  with  fewer 
than  30  passenger  seats,  including  cargo 
aircraft  (which  hap^e  increased  in  recent 
years). 

RAA  recommei)ds  revising 
§  121.356(a)  to  require  that"*  *  'each 
certificate  holder  shall  eqmp  its 
airplanes  with  an  approved  TCAS  II 
traffic  alert  and  collision  avoidance 
system  and  the  appropriate  class  of 
Mode  S  transponder.  *  •  •" 

Two  certificate  iholders,  Samoa  Air 
and  Inter  Island  Air,  soy  that  TCAS  is 
expensive  and  useless  for  their 
operating  envirorfment,  i.e.,  airspace 
with  little  air  traffic. 

Fairchild  Aircraft  states  that 
§  121.345(c)(2),  wjhich  requires  Mode  S 
transponders,  is  ttmiiar  to  a  requirement 
in  part  135  (§  135»143(c)(2)).  According 
to  the  commenteiv  the  Mode  S 
equipment  has  not  been  installed  and 
the  commentOT  believes  that  the  FAA  is 
granting  exemptions  to  the  requirement 
for  part  135  certificate  holders.  If 
exemptions  would  not  be  granted  imder 
part  121,  significant  cost  would  be 
involved. 

FAA  ResponseiThe  intent  of  the 
proposed  rule  §  121.356  was  that 
airplanes  with  a  passenger  seating 
configuration  of  ]0  to  30  seats  must  be 
equipped  with  at  least  a  TCAS  I  system 
which  is  the  samo  as  the  present  part 
135  requirement  for  the  affected 
airplanes.  TCAS  I  systems  are  not 
required  to  be  equipped  with  Mode  S 
transponders. 

As  a  commenteir  states,  unrelated  to 
TCAS  I  requirements,  exemptions  to  the 
Mode  S  requirenUBnts  of  part  135  are 
currently  in  effect.  Any  affected 
commuters  who  kold  an  exemption 
from  the  part  135|  requirement  or  from 
§  135.143,  Mode  8  requirements,  after 
this  final  rule  mv|st  reapply  to  be 
exempted  from  the  Mode  S 
requirements  of  ^art  121.345. 

The  commenter's  recommendation  to 
reqtiire  TCAS  for  all-cargo  operations  is 
beyond  the  scope  of  this  rulemaking,  as 
are  the  recommendations  to  require 
TCAS  n  for  all  aitplanes  and  to  exempt 
certain  afiiacted  onrtificate  holders  from 
the  reqiiirenient  lor  certificate  holders  to 
have  TCAS  I  by  Qtocember  1995. 
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Low-altitude  windshear  systems. 
Section  121.358  requires  an  approved 
airborne  windshear  warning  system  for 
most  turbine  powered  airplanes.  It 
specifically  excludes  turbopropeller- 
powered  airplanes.  No  comments  were 
received  concerning  this  section  and  the 
final  rule  is  adopted  as  proposed. 
Comments  received  on  windshear 
training  requirements  are  discussed 
under  subpart  N. 

Cockpit  voice  recorders.  No  comments 
were  received  on  this  issue;  however, 
the  FAA  is  making  a  change  in  the  final 
rule  language  to  correctly  incoiporate 
the  current  CVR  requirements  that  apply 
to  airplanes  with  10-30  passenger  seats. 

Ground  proximity  warning  system 
(GPWS).  Under  the  proposed  rule, 
affected  commuters  would  have  to 
comply  with  the  GPWS  requirements  of 
§  121.360.  By  the  compliance  date  of 
this  rulemaking,  all  part  135  operators 
of  turbine  powered  airplanes  having  a 
passenger  seating  configuration  of  10  or 
more  seats  would  have  to  have  GPWS. 
All  affected  commuters  are  included  in 
this  requirement.  The  GPWS  required 
under  part  135  would  meet  the 
standards  of  part  121. 

No  comments  were  received  on  this 
issue;  however,  the  FAA  has  discovered 
that  the  word  "large"  was  not  deleted 
4om  §  121.360.  This  deletion  is 
necessary  if  the  requirements  are  to 
apply  to  all  affected  commuters. 
Accordingly  the  word  "large"  is  deleted 
in  the  final  rule. 

VIA.8.  Subpart  L — Maintenance, 
Preventive  Maintenance,  and 
Alterations 

Applicability.  Part  121  certificate 
holders  are  required  to  adopt  a 
continuous  airworthiness  maintenance 
program  (CAMP),  which  has  a  i»t>ven 
track  record  for  large  transport  category 
airplanes.  Under  §  135.411(a)(2), 
airplanes  that  are  type  certificated  for  a 
passenger-seating  configuration  of  10 
seats  or  more  are  already  required  to 
comply  with  a  CAMP  similar  to  part  121 
reqxiirements.  The  proposed  rule  would 
require  all  airplanes  type  certificated  for 
10  or  more  passengers  to  comply  with 
part  121  CAMP  requirements.  "Hiese 
requirements  are  consistent  with 
present-day  maintenance  standards  and 
techniques  to  manage  airplane 
airworthiness.  The  proposal  to  include 
affected  commuters  imder  part  121 
maintenance  requirements  would  not 
necessitate  a  revision  to  §  121.361. 

Section  121.361(b)  contains  a 
deviation  provision  allowing  certain 
foreign  noncertificated  persons  to 
perform  maintenance.  Affected 
commuters  would  now  have  this  option 
available.  Since  many  of  the  airplanes 


that  are  the  subject  of  this  rulemaking 
are  manufactured  outside  the  United 
States,  this  deviation  provision  would 
allow  certificate  holders  to  have  the 
original  equipment  manufactiuers 
perform  some  overhauls  and  repairs. 

Comments:  Jetstream  Aircraft  Limited 
supports  the  proposals  to  apply  this 
subpart  to  affected  commuters. 

Ajnerican  Eagle  encourages  proposed 
rulemaking  which  would  mirror  current 
parts  121  and  25  maintenance  and 
inspection  requirements  for  aircraft 
certificated  under  part  23  or  SFAR  41 
and  used  in  commercial  aviation  of  any 

FAA  Response:  Since  the  comments 
in  effect  support  the  proposed  rule 
changes,  they  are  adopted  as  proposed. 

Responsibility  for  airworthmess. 
Section  121.363  places  the 
responsibility  for  airworthiness  of  an 
airplane  on  the  certificate  holder; 
§  135.413  contains  a  similar 
sequirement.  Under  the  proposal, 
affected  commuters  must  comply  with 
§  121.363.  Section  135.413(a)  requires  a 
part  135  operator  to  have  defects 
repaired  between  required  maintenance 
imder  part  43.  This  provision  does  not 
appear  in  part  121.  Part  121  operators 
are  required  to  have  defects  repaired  in ' 
accordance  with  their  maintenance 
manual.  Since  an  FAA-approved 
maintenance  manual  requires  no  less 
than  the  part  43  requirements,  affiected 
commuters  would  experience  no  change 
in  requirements  imder  the  proposal.  On 
this  issue,  no  comments  were  received 
and  the  final  rule  is  adopted  as 
propcHsed. 

Maintenance  and  preventive 
maintenance,  and  alteration 
organization.  Section  121.365  requires 
the  certificate  holder  to  have  an 
adequate  maintenance  organization  for 
the  accomplishment  of  maintenance, 
preventive  maintenance,  and  alterations 
on  its  airplanes.  The  provision  allows 
the  certificate  holder  to  arrange  with 
another  person  to  accomplish  the  work, 
provided  that  the  certificate  holder 
determines  that  the  person  has  an 
organization  adequate  to  perform  the 
work.  This  provision  requires  separate 
inspection  functions  to  ensure  that 
those  items  directly  affecting  the  safety 
of  flight  are  verified  to  be  correct  by 
someone  other  than  the  person  who 
performed  the  work. 

The  FAA  recognizes  that  other 
provisions  of  the  proposed  rule  in 
Notice  95-5,  which  would  require 
affected  certificate  holders  to  install 
new  equipment  and  might  lead  to 
replacement  of  part  23  type  certificated 
airplanes  with  part  25  t3^e  certificated 
airplanes,  could  necessitate  that 
maintenance  perscnmel  (as  required  by 


this  section  and  by  §§  121.367  and 
121.371)  have  addlticmal  skills  and 
training. 

Conunents:  American  Eagle  supports 
the  proposal. 

FAA  Response:  Since  the  only 
comment  on  this  issue  is  supportive,  the 
rule  is  adopted  as  proposed. 

Manual  requirements.  Sections 
121.369  and  135.427  have  almost 
identical  requirements  specifying  that 
the  certificate  holder  include  in  its 
manual  a  description  of  the  organization 
required  by  §  121.365  and  a  list  of 
persons  with  whom  it  has  arranged  for 
the  performance  of  any  required 
inspections,  other  maintenance, 
preventive  maintenance,  or  alterations. 
The  manual  must  contain  the  programs 
required  by  §  121.367,  including  the 
methods  of  performing  required 
inspections,  other  maintenance, 
preventive  maintenance,  or  alterations. 
This  manual  is  necessary  to  ensure  that 
the  certificate  holder  has  provided  an 
adequate  maintenance  program  for  the 
airworthiness  of  its  airplanes  and  to 
inform  its  personnel,  or  other  persons 
who  perform  maintenance,  of  their 
responsibllities  regarding  the 
performance  of  maintenance  on  the 
airplane.  In  the  proposal,  the  FAA 
required  affected  commuters  to  comply 
with  part  121.  No  comments  were 
received  on  this  issue  and  the  final  rule 
is  adopted  as  proposed. 

Required  inspection  personnel. 
Sections  121.371  and  135.429  contain 
similar  requirements  for  inspection 
personnel,  including  provisions  for 
specific  qualifications  for  and 
supervision  of  an  inspection  unit. 
Included  is  a  requirement  for  listing 
names  and  appropriate  information  of 
persons  who  have  been  trained, 
qualified,  and  authorized  to  conduct 
required  inspections.  This  requirement 
ensures  that  competent  and  properly 
trained  inspection  personnel  are 
authorized  to  perform  the  required 
inspections.  In  Notice  95-5,  the  FAA 
required  affected  commuters  to  comply 
with  part  121.  No  comments  were 
received  on  this  issue  and  the  final  rule 
is  adopted  as  proposed. 

Continuing  analysis  and  surveillance. 
Section  121.373  on  continuing  analysis 
and  surveillance  is  almost  identical  to 
the  provisions  of  §  135.431.  The  FAA 
proposed  that  affected  commuters 
comply  with  §  121.373.  Section  121.373 
provides  for:  the  establishment  by  the 
certificate  holder  of  a  system  to 
continually  analyze  the  performance 
and  effectiveness  of  the  programs 
coverii^  maintenance,  preventive 
maintenance',  and  alterations;  the 
correction  of  any  deficiencies  in  those 
programs;  and  the  requirement  by  the 


Administrator  that  the  certificate  holder 
make  changes  in  either  or  both  of  its 
programs  if  those  programs  do  not 
contain  adequate  procedures  and 
standards  to  meet  the  requirements  of 
this  part.  No  comments  were  received 
on  this  issue  and  the  final  rule  is 
adopted  as  proposed. 

Maintenance  and  preventative 
maintenance  training  programs. 
Sections  121.375  and  135.433  contain 
identical  requirements  prescribing 
training  programs  that  ensure  that 
persons  performing  maintenance  or 
preventive  maintenance  functions 
(including  inspection  personnel)  are 
fully  informed  about  procedures, 
techniques,  and  new  equipment  in  use 
and  that  those  personnel  are  competent 
to  perform  their  required  duties.  The 
FAA  proposed  that  operators  comply 
with  part  121.  On  this  issue,  no 
comments  were  received  and  the  final 
rule  is  adopted  as  proposed. 

Maintenance  and  preventive 
maintenance  persormel  duty  time 
limitations.  Section  121.377  estabUshes 
the  requirements  for  maintenance 
personnel  to  be  relieved  from  duty  for 
a  period  of  at  least  24  consecutive  hours 
during  any  7  consecutive  days,  or  the 
equivalent  thereof  within  any  calendar 
month.  This  requirement  is  for 
maintenance  personnel  within  the 
United  States.  This  provision  would  be 
a  new  requirement  for  affected 
commuters. 

Comments:  AACA  states  that  most 
Alaskan  certificate  holders  utilize  mixed 
fleets  ranging  from  imder  9  passenger 
seats,  10-19  seats,  and  more  than  20 
seats.  These  carriers  frequently  employ 
maintenance  personnel  who  are 
qualified  to  work  on  all  the  aircraft  in 
a  particular  certificate  holder's  fleet, 
regardless  of  the  aircraft's  seating 
capacity.  If  the  rule  is  adopted  as 
proposed,  these  certificate  holders  will 
have  to  schedule  maintenance 
personnel  according  to  part  121 
standards  to  avoid  inadvertently 
violating  the  maintenance  personnel 
duty  time  limitations.  At  locations  with 
limited  maintenance  personnel  and 
mixed  fleets  of  l-to-9,  and  lO-to-29  seat 
aircraft,  this  new  requirement  would 
place  an  additional  administrative 
scheduling  burden  and  financial 
compliance  cost  on  the  air  carrier. 
Alternatively,  an  air  carrier  might  have 
to  develop  and  apply  two  separate  work 
schedules  for  mechanics,  one  for  part 
121  mechanics  and  aircraft  and  another 
for  part  135  mechanics  and  aircraft. 
AACA  states  that  the  FAA's  economic 
analysis  failed  to  address  any  cost 
impacts  of  this  requirement.  AACA  also 
asks  for  guidance  for  those  operators 
who  employ  maintenance  personnel 


that  might  work  under  both  part  121 
and  part  135. 

FAA  Response:  The  existing  rule 
requires  only  24  consecutive  hours  off 
during  any  7  consecutive  days.  While  it 
may  have  been  possible  to  work 
mechanics  under  part  135  7  days  a 
week,  without  rest,  the  FAA  believes 
that  the  combination  of  union  work 
rules,  Department  of  Labor  regulations, 
and  general  practice  of  a  day  of  rest  each 
week  would,  in  effect,  accomplish  the 
same  result  as  the  rule. 

Mechanics  must  receive  adequate  rest 
in  order  to  properly  perform  their 
duties!  Prescribing  a  minimum  standard 
will  ensure  that  some  rest  is  proxided. 
It  would  be  inconsistent  to  requi'p  ~st 
for  the  pilots  and  flight  attendants  but 
not  for  the  people  responsible  for 
maintaining  the  airplane.  The  FAA 
believes  that  the  burden  of  scheduling 
and  providing  a  day  of  rest  would  be 
minimal.  Standard  time  cards,  a 
common  practice,  could  be  used  to 
show  compliance. 

No  FAA  regulation  prevents  a 
mechanic  from  working  for  both  a  part 
121  and  a  part  135  employer  when  the 
mechanic  is  qualified  and,  when 
working  on  airplanes  operated  under 
part  121,  the  certificate  holder  meets  the 
regulatory  requirements  of  part  121  for 
time  free  from  duty. 

It  should  also  be  noted  that  the  rule 
allows  flexibility  by  requiring  that  a 
certificate  holder  shall  relieve  each 
person  performing  maintenance  or 
preventive  maintenance  from  duty  for  at 
least  24  consecutive  hours  during  any  7 
consecutive  days,  "or  the  equivalent 
thereof  within  any  calendar  month." 

The  final  rule  is  adopted  as  proposed. 

Certificate  Requirements.  Sections 

121.378  and  135.435  contain  identical 
requirements  specifying  that  each 
person,  other  than  a  repair  station 
certificated  imder  the  provisions  of 
subpart  C  of  i>art  145,  who  is  directly  in 
charge  of  maintenance,  preventive 
maintenance,  or  alterations,  and  each 
person  performing  required  inspections, 
hold  an  appropriate  airman  certificate. 
The  FAA  proposed  that  affected 
commuters  comply  with  part  121.  No 
comments  were  received  on  this  issue 
and  the  final  rule  is  adopted  as 
proposed. 

Authority  to  perform  and  approve 
maintenance,  preventative 
maintenance,  and  alterations.  Sections 

121.379  and  135.437  contain  similar 
requirements  allowing  certificate 
holders  to  perform  or  make 
arrangements  with  other  persons  to 
perform  maintenance,  preventive 
maintenance,  and  alterations  as 
provided  in  its  continuous 
airworthiness  maintenance  program  and 
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its  manual,  bi  addition,  a  certificate 
holder  may  periotm  these  functions  for 
another  cotificate  holder.  The  rules 
raquire  that  all  m^jor  repairs  and 
alteraticms  must  have  been 
accomplished  wi#i  data  approved  by 
the  Administrator.  The  PAA  proposed 
that  afiected  cominuters  comply  with 
part  121.  No  comlnents  were  received 
on  this  issue  and  the  final  rule  is 
adopted  as  proposed. 

Afo/nte/ionce  ncording  rtquirements. 
Section  121.380  provides  for  the 
preparation,  maintenance,  and  retention 
of  certain  records  using  the  system 
specified  in  the  certificate  holder's 
maniial.  The  rule  also  specifies  the 
length  of  time  that  the  reovds  must  be 
retained  and  reqi^res  that  the  records  be 
transfaned  with  t)ie  airplane  at  the  time 
it  is  sold.  A  smal)  change  was  proposed 
to  §  121.380(a)(2)ito  accommodate 
propeller-driven  airplanes  used  by  some 
afEactsd  commute  and  to 
§  121.380(a)(2)(v)lto  adopt  the  language 
found  in  §  135.4aB(a)(2)(v)  to  provide 
more  complete  retords  m  airworthiness 
directive  ctHnpliscce. 

Comments:  Zailtop  International 
Airlines,  Inc.  (a  current  part  121 
certificate  holder)  objects  to  the 
proposed  change  to  §  121.380(a)(2)(i) 
that  would  add  eigine  and  propeller 
total  time  in  service  to  the  list  of  items 
that  must  be  recorded.  Zantop  says  that 
the  engine  and  propeller  requirranent  is 
new  for  them  and  that  the  aircraft 
(airframe)  total  heurs  in  service  is  the 
only  time  transieired  on  many  of  its 
older  aircraft  The  new  requirement 
would  result  in  ssarching  maintenance 
recOTds  to  determine  the  historical  time 
on  the  engine  and  propeller.  In  some 
cases  this  information  may  not  be 
available.  Zantopi  recommends  that  an 
exemption  be  prajvided  for  older  aircraft 
or  that  these  records  only  be  required 
for  foture  ceitificitions. 

FAA  Response:  Although  current 
$  121.380(a)(2)(i)  does  not  specifically 
call  for  total  timeiin-aervice  records  of 
engines  or  propelen.  it  does  require  a 
record  of  lin-limjtad  parts  for  tlMse 
ccnnponents.  Thai  only  way  to 
accomplish  this  is  by  keej^g  records 
for  total  time  in  anvice.  Total  time  in 
service  rea»ds  n|ay  consist  of  aircraft 
maintenance  reotrd  pages,  separate 
component  cardsi  or  pages,  a  computer 
list,  or  other  methods  as  described  in 
the  applicant's  manual. 

Tredng  a  life-limited  part  back  to  its 
origin  would  be  sequired  only  in  those 
situations  where  the  certificate  holder's 
records  are  so  incjomplete  that  an 
accurate  determitation  of  the  time 
elapsed  on  the  li|B-limited  part  could 
not  be  made. 


The  part  135  certificate  holden 
moving  to  part  121  vrih  have  no  impact 
from  this  rule,  since  they  are  already 
tracking  airframe,  engine,  and  propeller 
time  under  $  135.439(a)(2)(i). 

The  airframe,  engine,  and  propeller 
information  is  helpful  in  tracking 
airworthiness  directive  compliance  and 
life  limits  for  lilis-Iimited  parts.  It  also 
standardizes  language  beUveen  part  135 
and  part  121.  The  FAA  believes  that  at 
least  some  of  the  current  put  121 
certificate  holden  have  the  infonnaticm 
in  existing  required  records  in  order  to 
show  compliance  with  life-limited 
components.  However,  the  FAA  has 
decided  to  allow  current  part  121 
operatora  some  time  to  come  into 
compliance  with  the  requirements  for 
recording  total  time  for  engines  and 
propellen.  The  final  rule  for  §  121.380 
has  been  revised  accordingly. 

Transfer  of  maintenance  records. 
Section  121.380a  requires  the  certificate 
holder  to  transfer  certain  maintenance 
records  to  the  purchaser  at  the  time  of 
the  sale,  either  in  plain  language  form 
or  in  coded  form.  This  section  is  warded 
the  same  as  §  135.441  except  that  the 
part  121  provision  allows  the  purchaser 
to  select  the  format  of  the  transfarred 
records.  Notice  95-5  specified  that 
affected  commuters  comply  with  part 
121.  No  comments  were  received  on  this 
issue  and  the  final  rule  is  adopted  as 
proposed. 

V7.A.d.  Subpart  M— Airman  and 
Crewmember  Requirements 

Flight  attendant  complement  Section 
121.391  requires  one  flight  attendant  for 
airplanes  having  a  seating  capacity  of 
more  than  9  but  less  than  51  passengors. 
Section  135.107  requires  one  flight 
attendant  for  airplanes  having  a 
passenger  seating  configuration, 
exclud^  any  pilot  seat,  of  more  than 
19  passengere.  The  FAA  retained  the 
requirement  for  a  flight  attendant  for 
more  than  9  passengers  for  cturent  part 
121  airplanes  and  proposed  to  amend 
the  section  to  require  a  flight  attendant 
for  afiected  commutere  ordy  in  airplanes 
with  more  than  19  passenger  seats.  No 
comments  were  received  on  this  issue 
and  the  final  rule  is  adopted  as 
proposed. 

Flight  attendants  being  seated  during 
movement  on  the  surface.  Section 
121.391(d)  states  that  during  movement 
on  the  surface,  flight  attendants  must 
remain  at  their  duty  stations  with  safety 
belts  and  shoulder  harnesses  fastened 
except  to  perform  duties  related  to  the 
safety  of  the  airplane  and  its  occupants. 
Fart  135  has  a  dmilar  provision  in 
§  135.128(a),  except  that  it  does  not 
specify  that  flight  attendants  may  be 
performing  safety  duties  during 


movement  on  the  sur&ce.  The  FAA 
proposed  that  affected  commuten 
comply  with  part  121.  On  this  issue,  no 
comments  were  received  and  the  final 
rule  is  adopted  as  proposed. 

Flight  attendants  or  other  qualified 
personnel  at  the  gate.  The  FAA 
proposed  that  all  airplanes  being 
operated  by  affected  commuters  be 
required  to  ctnnply  with  current 
§  121.391(e);  that  is,  they  must  have  a 
flight  attendant  or  substitute  (such  as  a 
flight  crewmember  or  trained  gate  agent) 
on  board  vrhsai  the  airplane  is  pariced  at 
the  gate  and  passengere  are  onboard 
The  substitutes  must  be  given  training 
in  the  emergency  evacuation  procedures 
for  that  airplane  as  reqviired  by 
§  121.417  and  they  must  be  idoitlfied  to 
the  passengere.  If  there  is  only  one  flight 
attendant  or  other  qualified  person  on 
board  the  airplane,  that  person  must  be 
located  in  accordance  with  the 
certificate  holder's  FAA-approved 
operating  procedures. 

As  a  result  of  the  proposed  rule, 
§  121.391(e)  applies  in  the  future  to 
some  operations  that  do  not  require 
flight  attendants.  Therefore,  the  FAA 
proposed  to  move  §  121.391(e)  to  a  new 
separate  section,  proposed  §  121.393,  to 
highlight  the  crewmember  requirements 
that  apply  when  an  airplane  U  on  the 
ground  and  passengere  remain  on  board 
before  continuing  to  another 
destination. 

Comments:  AACA  opposes  the 
requirement  for  flight  attendants  at  the 
gate.  The  ccnnmenter  states  that  it  would 
be  impossible  for  one  of  the  two 
crewmemben  on  the  lO-to-19  seat 
airplanes  to  stay  on  board  with 
passengere  while  parked  at  the  gate. 
Both  crewmemben  would  be  needed  to 
assist  in  the  loading  and  imloading 
process.  Furthermore,  the  commenter 
states  that  deplarilng  passengere  would 
not  be  a  viable  option  because  airports 
do  not  have  the  proper  fedlities.  Most 
airplanes  are  not  met  by  a  gate  agent  in 
rural  Alaska  airports,  and  airplanes  do 
not  pull  up  to  a  terminal.  Therefore,  the 
commenter  states  that  a  trained 
substitute  would  have  to  stay  on  board 
the  airplane  with  the  passengos  while 
parked  at  the  gate  100%  of  the  time.  The 
comments  states  that  the  FAA  has 
underestimated  the  training  costs  and 
wage  costs  for  the  option  of  using  a 
substitute.  The  commenter  estimates 
that  this  reqiiirement  would  cost  about 
$2.9  million  (costs  not  broken  down) 
each  year  for  all  of  the  Alaskan 
commuter  air  carriera  to  comply. 

FAA  Response:  While  many  of  the 
affected  airplanes  are  operated 
seasonally  and  do  not  fly  in  the  winter, 
some  operate  diuing  extreme  weather 
conditions  into  airports  that  do  not  have 


terminals  to  use  for  deplaning.  To  the 
extent  possible  the  FAA  would  like  a 
flight  attendant  or  pilot  on  board 
whenever  passengers  are  on  board. 
Since  the  affected  10-  to  19-passenger- 
seat  airplanes  do  not  require  a  flight 
attendant,  it  would  be  inconsistent  to 
require  one  only  during  ground 
operations.  However,  eadi  of  the 
affected  commuter  airplanes  require  two 
pilots  for  their  operations.  One  can  stay 
on  board  while  the  other  does  any 
necessary  work  off  the  airplane.  Other 
options  are  to  deplane  the  passengere  or 
use  a  trained  substitute. 

The  FAA  recognizes  that  part  121  was 
written  with  the  expectation  that  flight 
attendants  would  be  available  and  that 
pilots  would  not  be  loading  baggage  or 
performing  other  duties  outside  the 
airplane.  TTierefore,  the  FAA  is  revising 
§  121.393  for  airplanes  for  which  a  flight 
attendant  is  not  requirecl  to  allow  a 
crewmember  or  qualified  person  to  be 
on  board  or  near  the  airplane.  If  the 
crewmember  or  qualified  person  is  not 
on  board  the  crewmember  or  qualified 
pereon  must  be  near  the  airplane  and  in 
a  position  to  adequately  monitor 
passenger  safety.  Airplane  engines  must 
be  shut  down  and  at  least  one  noor  level 
exit  must  remain  open  to  provide  for  the 
deplaning  of  passengere.  This 
amendment  is  consistent  witb  current 
FAA  policy  for  refueling  with 
passengers  on  board.  The  FAA  has 
determined  that  this  option  is 
functionally  equivalent  to  having  a 
qualified  pereon  on  board  since  these 
airplanes  are  small  enough  to  monitor 
passenger  compartments  from  outside 
the  airplane. 

VI.A.IO.  Subparts  N and  O— Training 
Program  and  Crewmember 
Qualifications 

Subpart  N,  Training.  As  the 
discussion  earUer  in  this  preamble 
points  out,  the  issue  of  training  has  been 
the  subject  of  separate  rulemaking. 
However,  severel  comments  were 
received  on  training  requirements. 

Comments:  ALA  states  that  Notice  95- 
5  is  virtually  silent  on  training; 
however,  this  is  an  important  part  of  the 
total  pictuire.  ALA  states  that  the 
separate  initiative  on  training  should  be 
reviewed  in  conjunction  with  this 
NPRM. 

Raytheon  echoes  AIA's  comments  on 
training,  and  adds  that  successful 
implementation  of  the  training  actions 
would  be  expected  to  have  a  dramatic 
impact  on  future  accident  statistics. 
Training  should  be  the  principal  focus 
for  safety  improvement  together  with 
future  programs  for  safety  system 
monitoring.  Raytheon  also  states  that 
while  NPRM  95-5  was  not  intended  to 


cover  training.  Notice  95-5  probably 
would  not  have  been  proposed  if 
treining  were  more  effective. 

Air  Vegas  comments  that  all 
additional  flight  training  would  have  to 
be  done  in  the  aircraft  because  there  is 
no  Beech  99  simulator  in  existence.  This 
would  increase  the  houre  for  initial  and 
transition  training  and  nearly  double 
training  costs. 

Faircnild  Aircraft  says  that,  under 
§§  121.424  and  121.427  as  well  as  part 
121  Appendix  E,  windshear  training 
must  be  performed  in  a  simulator  and 
that  such  simulatore  are  not  likely  to  be 
available  to  many  commuter  airline 
operatore.  This  commenter  adds  that 
there  is  no  evidence  that  the  part  135 
windshear  program  is  inadequate. 

Fairchild  Aircraft  recommends  that 
§§  121.^24  and  121.427.  as  well  as 
Appendix  E,  be  amended  to  provide 
relief  from  windshear  simulator  training 
for  certificate  holdere  of  turt>opropeller 
airplanes  with  30  or  fewer  passenger 
seats.  An  individual  commenter 
recommends  that  low-altitude 
windshear  training  be  made  a  part  of 
both  ground  and  flight  (simulator) 
training  imder  part  135.  This 
commenter  say&Ahat,  currently, 
commuter  aircraft  are  not  equipped  to 
receive  advance  warning  of  low-level 
windshear  and  that  training  would  help 
pilots  to  better  deal  with  such 
occiurences.  ALPA  proposes  that 
§  121.400(b]  be  amended  by  adding  a 
group  specific  to  propeller-driven 
aircraft  with  a  seating  capacity  between 
10  and  30  seats.  This  will  ensure  that 
personnel,  particularly  dispatchers  and 
meteorologists,  understand  and 
appreciate  the  working  environment  of 
these  aircraft,  including  the  facilities 
and  capabilities  associated  with 
weather,  airports,  maintenance,  and 
logistics,  etc. 

An  individual  commenter  supports 
increased  commuter  training  for  several 
reasons:  Most  accidents  are  related  to 
human  (not  equipment)  error,  there  is  a 
need  for  more  simulator  training  among 
commutere,  and  part  135  aircrews  must 
deal  with  a  high  number  of  regional 
landings  and  takeoffs  as  well  as  varied 
weather  conditions. 

Jetstream  Aircraft  Limited  and 
American  Eagle  support  the  proposed 
rulemaking  to  strengthen  part  135 
crewmember  training. 

FAA  Response:  The  comments  on 
appropriate  training  requirements, 
while  generally  supportive  of  the  FAA's 
goals  in  this  rulemaking,  are  actually 
more  relevant  to  the  separate 
rulemaking  addressed  in  Section  III.E. 
Related  FAA  Action.  The  windshear 
simulator  training  requirements  only 
affect  txirbine  powered  airplanes 


(turbojets)  on  which  windshear 
equipment  is  required  by  §  121.358. 

Subpart  O,  Crewmember 
Qualifications.  Because  of  the  separate 
rulemaking  previously  discussed,  the 
FAA  did  not  propose  any  changes  to 
subpart  O  except  for  the  removal  of  an 
obsolete  section  (§  121.435). 
Nonetheless,  a  nimiber  of  comments 
were  received. 

Comments:  RAA,  ASA,  Gulfstream, 
United  Express.  Big  Sky  Airlines,  and 
an  individual  oppose  the  requirement 
that  currendy  quahfied  first  officere 
performing  the  duties  of  second  in 
command  obtain  initial  operating 
experience  (lOE)  under  §  121.434. 
However,  these  commentere  do  support 
an  lOE  requirement  for  newly 
designated  firet  officere  and  new  hires. 
United  Express  recommends  that  air 
carrier  proving  runs  be  used  for 
operations  evaluation  and  that  if,  during 
the  proving  runs,  an  airline  does  not 
meet  performance  criteria,  operations 
should  terminate  until  a  satisfactory  fix 
is  established. 

American  Eagle  supports  lOE 
requirements  for  all  first  officers  and 
believes  that  the  additional  costs 
associated  with  such  a  requirement  are 
worth  it  to  ensure  that  these  pilots  are 
fully  qualified. 

RAA,  ASA,  and  Gulfstream  believe 
that  a  basis  and  criteria  for 
"grandfathering"  these  current  and 
qualified  seconds  in  command  can  be 
the  training  records  of  each  of  these 
airmen  as  well  as  the  flight  records 
documenting  their  experience  as  firet 
officere. 

An  individual  commenter  says  that  a 
precedent  for  grandfathering  these  pilots 
is  the  "N  &  O"  exemptions  held  by 
certain  135  certificate  holders  which 
allows  training  imder  part  121  but  does 
not  require  repetition  of  unique  part  121 
lOE  for  crews  which  have  been 
conducting  scheduled  operations  under 
part  135. 

Fairchild  Aviation  recommends  that 
§  121.437(a)  be  amended  to  recognize 
the  fact  that  not  all  10-19  passenger 
airplanes  are  large  airplanes.  This 
commenter  says  that  this  section  should 
be  changed  to  read,  "•   *   *  and,  i/ 
required,  an  appropriate  type  rating  for 
that  aircreft." 

FAA  Response:  The  comments  on 
appropriate  crewmember  qualification 
requirements  are  actually  more  relevant 
to  the  separate  rulemakings  addressed 
in  Section  m.E,  Recent  FAA  Actions. 
The  concerns  raised  by  these 
commenters  have  been  considered  in 
those  rulemaking  actions. 


lera} 
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VI j\.  1 1 .  Subpart  P-^Aircraft  Dispatcher 
Qualifications  (tnd  Duty  Time 
Limitations:  Domestic  and  Flag 
Operations        i 

Requirementaj  for  dispatch  systems 
and  aircraft  dis|tatcher  qualifications  are 
discussed  in  Section  V.F.,  Dispatch 
system.  i 

V1j\.12.  SubfxMs  Q,  B,  and  S— Flight 
Time  Limitations  and  Rest 
Requirements:  tfomestic.  Flag,  and 
Supplemental  Operations 

Requirements  for  f&gbt  time  limits 
and  rest  requirements  are  discussed  in 
Section  V.D.,  Flight  time  limits  and  rest 
requirements. 

V7.yi.13.  SubpaHf  T— Flight  Operations 

Operational  tipntrol.  Sections  121.533 
and  121.535  re(|uire  each  domestic  and 
flag  operation  to  be  responsible  for 
operational  control  and  specify  the 
responsibilities  for  aircraft  dispatchers 
and  pilots  for  each  flight  release.  No 
comments  werei  received  on  these 
sections  and  the  final  rule  is  adopted  as 
proposed;  however,  related  comments 
on  dispatch  system  requirements  are 
discussed  in  Se<lion  V.F.,  Dispatch 
system. 

Admission  toflight  deck.  Section 
121.547  specifies  who  may  be  admitted 
to  the  flight  deck  of  a  passenger-carrying 
airplane.  The  part  121  section  is  similar 
to  §  135.75  but  provides  for  additional 
types  of  persons  who  may  be  admitted. 
FAA  proposed  lihat  affected  commuters 
comply  with  part  121.  No  comments 
were  received  cbnceming  this  section 
and  the  final  rule  is  adopted  as 
proposed. 

Flying  equipment  Section  121.549(b) 
requires  that  each  crewmember  shall,  on 
each  flight,  have  readily  available  for  his 
or  her  use,  a  flashlight  that  is  in  good 
working  order.  This  is  a  new 
reqtiirement  for  10-  to  30-passenger  seat 
airplanes  for  cotpilots  that  was  not 
specifically  discussed  in  Notice  No.  95- 
5.  No  comment^  were  received  and  the 
final  rule  remains  as  proposed. 

Emergency  ptocedures.  Parts  121  and 
135  require  thai,  when  the  certificate 
holder  or  PIC  k|iows  of  conditions  that 
are  a  hazard  to  safe  operations,  the 
operation  must  be  restricted  or 
stispended  until  the  hazardous 
conditirais  are  corrected.  For  a 
discussion  of  this  issue,  see  "Emergency 
Operations  (Proposed  §§119.57  and 
119.58)"  later  ^k  this  preamble. 

Briefing  passengers  before  takeoff. 
The  FAA  proposed  to  amend 
§  121.571(a)  to  bring  over  from  §  135.117 
requirements  for  additional  passenger 
information  for  airplanes  with  no  flight 
attendant.  Thisi  additional  information 


includes  instructions  on  locatirai  of 
survival  equipment,  normal  and 
emergency  use  of  oxygen  equipment  for 
fUghts  above  12.000  MSL,  location  and 
operation  of  fire  extinguishers,  and 
placemoit  of  seat  backs  in  an  upright 
position  tat  takeofEs  and  landings.  The 
FAA  proposed  that  the  affected 
commuters  otherwise  comply  with  the 
part  121  rules  on  passenger  information. 
The  printed  cards  would  need  to  be 
revisiad  or  supplemented  to  provide 
information  on  flotation  cushions  or 
other  required  flotation  devices  once 
these  devices  are  installed. 

A  small  change  was  proposed  for 
§  121.571(a)(3)  to  allow  a  flight 
crewmember  (instead  of  a  flight 
attendant)  to  provide  an  individual 
briefing  of  a  person  who  may  need 
assistance  in  the  event  of  an  emergency, 
in  cases  where  an  airplane  does  not 
•  have  a  flight  attendant. 

Comments:  AACA  disagrees  with  the 
FAA's  cost  estimate  for  the  required 
'passenger  information  cards  and 
briefings.  The  commenter  states  that  the 
FAA's  cost  estimate  appears  to  be  low. 
Alaskan  air  carriers  would  need  to 
devise  a  more  comprehensive 
information  system  due  to  the  many 
nationalities  and  native  languages  in 
Alaska.  Many  local  passengers  are  not 
native  speakers  of  English  or  are  not 
fluent  in  its  comprehension.  Briefing 
cards  must  be  painstakingly  translated 
into  many  Alaskan  Native  languages  at 
great  expense.  Some  air  carriers  have 
also  had  to  translate  into  Japanese, 
Korean,  and  Russian  for  tourists  fit)m 
the  Pacific  Rim  nations.  Based  on 
experience,  the  commenter  states  that 
the  FAA's  assumption  of  a  3-year  life 
expectancy  for  information  cards  is  high 
and  that  information  cards  normally  last 
less  than  a  year  due  to  wear  and  theft. 
The  commenter  also  estimates  costs  of 
$26,000  for  Alaskan  commuter  air 
carriers  in  the  first  year  and  $4,224  each 
year  thereafter  to  meet  the  requirement. 

FAA  Response:  While  the  FAA 
recognizes  the  benefits  of  translating 
passenger  information  on  briefing 
information,  this  has  never  been  a 
requirement  but  an  option  undertaken 
by  the  operator  to  improve  service  and 
safety. 

The  3-year  life  expectancy  of  briefing 
cards  is  based  on  past  experience.  There 
is  nothing  unique  to  Alaska  that  would 
warrant  a  deteriorated  state  80<»ier  than 
within  3  years. 

Part  135  10-  to  19-seat  airplane 
briefing  card  reqiiirements  are  being 
incorporated  into  part  121.  New  cards 
need  not  be  revised  immediately  and 
normal  wear  cycles  prevail  so  that  this 
rule  would  not  impose  additional  costs. 


Oxygen  for  medical  use  by 
passengers.  Section  121.574  provides 
that  a  certificate  holder  may  allow  a 
passenger  to  carry  and  operate 
equipment  for  dispensing  oxygen  if, 
among  other  requirements,  the 
equipment  is  furnished  by  the  certificate 
holder.  The  proposal  would  require 
affected  certificate  holders  to  comply 
with  §  121.574. 

Under  current  §  135.91,  the  certificate 
holder  may  allow  a  passenger  to  carry 
and  operate  equipment  for  dispensing 
oxygen  provided  certain  requirements 
are  met.  Section  135.91(d)  contains  a 
provision  for  permitting  a 
noncomplying  oxygen  bottle  provided 
by  medical  emergency  service  personnel 
to  be  carried  on  board  the  airplane 
tmder  certain  circumstances:  this 
provision  was  not  proposed  to  be 
carried  forward  into  part  121. 

Comments:  AACA  states  that  many 
medevac  operations  take  place  on  board 
scheduled  and  on-demand  flights. 
Without  aviation  oxygen  available  at  * 
village  health  clinics,  the  flexibility  of 
§  135.91(d)  would  be  lost  if  it  is  not 
carried  forward  into  part  121.  AACA 
recommends  allowing  a  noncompl)dng 
oxygen  bottle  oft  aircraft  operating 
solely  within  the  State  of  Alaska.  To 
prohibit  this  will  mean  medevac  costs 
will  increase  and  patient  transports  will 
have  to  be  done  on  board  charter  flights 
that  can  originate  from  a  hub  point 
where  medical  oxygen  and  stretcher 
units  can  be  installed  on  the  airplane. 

FAA  Response:  The  FAA  does  not 
find  it  necessary  to  move  the  language 
of  §  135.91  to  §  121.574.  The  FAA  has 
issued  exemptions  on  this  requirement 
to  part  121  certificate  holdere  operating 
in  Alaska. 

Alcoholic  beverages.  Sections  121.575 
and  135.121  contain  requirements 
controlling  the  serving  and 
consumption  of  alcoholic  beverages  on 
the  airplane.  The  requirements  are 
similar  except  for  three  minOT 
additional  requirements  in  §  121.575. 
The  FAA  proposed  that  affected 
commuters  comply  with  the 
requirements  of  §  121.575  and  since  no 
comments  were  received  on  this  issue, 
the  final  rule  is  adopted  as  proposed. 

Retention  of  items  of  mass.  Section 
121.576  requires  that  certificate  holdera 
must  provide  and  use  a  means  to 
prevent  each  item  of  galley  equipment 
and  each  serving  cart,  when  not  in  use, 
and  each  item  of  craw  baggage,  which 
is  carried  in  the  crew  or  passenger 
compartment,  from  becoming  a  hazard. 
Section  121.577  prohibits  a  certificate 
holder  bom  moving  an  airplane  on  the 
surface  or  taking  off  unless  such  items 
are  secure.  Sections  135.87  and  135.122 
require  certificate  holders  to  ensure  that 
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such  items  are  secure  before  takeoff.  The 
FAA  proposed  that  the  affected 
commuters  comply  with  §  121.577. 
which  is  substantively  the  same  as 
§  135.122.  No  comments  were  received 
on  this  issue  and  the  final  rule  is 
adopted  as  proposed. 

Cabin  ozone  concentration.  Section 
121.578  sets  maximiun  levels  of  ozone 
concentration  inside  the  cabins  of 
transport  category  airplanes  operating 
above  27,000  feet.  The  affected 
commuters  do  not  generally  operate  at 
these  altitudes.  The  FAA  believes  that 
these  rules  should  apply  whenever  the 
altitudes  are  exceeded.  The  FAA 
proposed  to  amend  §  121.578(b)  to 
delete  the  reference  to  transport 
category  airplanes. 

Comments:  Commuter  Air 
Technology  states  that  it  does  not 
operate  above  25,000  feet.  The 
commenter  asks  if  operation  in  part  135 
now  requires  ozone  monitors  and  if  part 
91  flights  of  10  or  more  passengers 
operated  above  27,000  require  ozone 
monitors. 

FAA  Response:  For  operations  at  or 
below  27,000  feet  the  ozone 
requirements  do  not  apply.  The  answer 
to  both  questions  of  the  commenter  is 
no.  Part  91  and  part  135  do  not  have 
ozone  provisions.  The  final  rule  is  the 
same  as  proposed. 

Minimum  altitudes  for  use  of 
autopilot.  Sections  121.579  and  135.93 
establish  minimum  altitudes  for  use  of 
autopilots.  The  two  sections  are  similar; 
however,  part  135  does  not  specify 
weather  requirements  for  an  approach, 
hi  a  recent  NPRM  proposing  to  revise 
the  minimum  altitude  for  use  of  an 
autopilot  (59  FR  63868,  December  9, 
1994),  which  is  under  consideration,  the 
minimum  altitude  for  autopilot  use 
corresponds  to  that  designated  in  the 
type  design  of  the  autopilot  and  stated 
in  the  Ai^lane  Flight  Manual  (AFM).  If 
the  rule  is  adopted  as  proposed,  the 
AFM  would  establish  guidance  that 
would  be  edited  and  approved  in  the  air 
carrier's  operations  specifications. 

Comments:  Commuter  Air 
Technology  comments  that  it  has 
aircraft  without  autopilots  and 
questions  how  the  rule  would  affect 
those  aircraft. 

AACA  states  that  an  NPRM  published 
on  December  9, 1994,  will  require  the 
AFM  to  establish  guidance  that  would 
be  edited  and  approved  in  the  affected 
air  carrier's  operations  specifications. 

FAA  Response:  If  the  airplane  does 
not  have  an  autopilot,  §  121.579  does 
not  apply. 

Section  135.93  is  similar  to  §  121.579; 
hdwever,  there  are  differences  that 
would  necessitate  manual  and  training 


changes  regarding  the  use  of  the 
autopilot. 

The  above  mentioned  proposal 
includes  the  recommendations  of  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  The  FAA  has 
proposed  in  that  rulemaking  that 
instead  of  the  500  ft.  minimiun  stated  in 
the  regulations,  the  autopilot  could  be 
engaged  at  whatever  the  airplane  flight 
manual  says  it  is  capable  of  (200  ft.,  100 
ft.,  etc.).  Comments  wrere  favorable.  If 
adopted,  the  results  of  that  separate  rule 
will  apply  to  the  affected  commuters. 

Observer's  seat.  Section  121.581 
requires  a  certificate  holder  to  make 
available  a  seat  on  the  flight  deck  of 
each  airplane  for  use  by  tixe 
Administrator  while  conducting  routine 
inspections.  Comparable  §  135.75 
requires,  for  inspections,  a  forward 
observer's  seat  on  the  flight  deck  or  a 
forward  passenger  seat  with  headset  or 
speaker.  Because  airplanes  in  the  10-  to 
30-seat  range  may  not  have  an 
observer's  seat  on  the  flight  deck,  the 
FAA  proposed  to  move  die  option  of 
providing  a  forward  passenger  seat  into 
part  121  and  require  compliance  with 
part  121  for  affected  commuter 
operators.  No  comments  were  received 
regarding  this  issue  and  the  final  rule  is 
adopted  as  proposed. 

Authority  to  refuse  transportation. 
Section  121.586  prohibits  a  certificate 
holder  from  refusing  transportation  to  a 
passenger  on  the  basis  that  the 
passenger  will  need  the  assistance  of 
another  person  to  move  quickly  to  an 
exit  in  the  event  of  an  emergency  unless 
the  certificate  holder  has  estabUshed 
procedures  for  the  carriage  of  such 
passengera  and  the  passenger  either  fails 
to  comply  or  cannot  be  carried  in 
accordance  with  the  procedures. 

Comments:  Commuter  Air 
Technology  states  that  their  aircraft  has 
no  place  for  a  wheelchair  and  that  the 
seat  opposite  the  main  cabin  door  has 
increased  pitch  which  normally 
acconunodates  individuals  with 
movement  restrictions. 

FAA  Response:  In  response  to  the 
specific  comment,  if  a  certificate  holder 
has  no  room  on  board  an  airplane  to 
handle  a  wheelchair  as  carry-on 
baggage,  the  wheelchair  may  be  checked 
as  cargo  baggage. 

The  Air  Carrier  Access  Act  is 
implemented  in  14  CFR  part  382. 
Aircraft  accessibility  requirements 
found  in  §  382.21  generally  exempt 
aircraft  operated  imder  part  121  with 
fewer  than  30  passengers  and  aircraft 
operated  under  part  135.  The  rule 
requires  that  these  aircraft  comply  "to 
the  extent  not  inconsistent  with 
structural,  weight  and  balance. 


operational  and  interior  configuration 
limitations." 

The  FAA  anticipates  that  affected 
commutere  will  estabUsh  procedures  in 
accordance  with  §  121.586.  These 
procedures  must  be  developed  m 
accordance  with  §  382.21.  Since 
operators  under  parts  121  and  135  are 
already  in  compUanoe  with  §  382.21, 
this  rulemaking  poses  no  new 
requirements  other  than  establishing 
procedures  for  the  carriage  of  passengers 
who  may  need  special  assistance  in  an 
emergency. 

Carry-on  baggage:  The  FAA  proposed 
that  the  affected  commuters  comply 
with  the  §  121.589  carry-on  baggage 
rule.  This  would  require  the  preparation 
and  approval  of  a  carry-on  baggage 
program. 

Comments:  Commuter  Air 
Technology  states  that  its  aircraft  have 
no  carry -on  baggage  storage  other  than 
for  a  standard  briefcase  under  the  seat. 
According  to  the  commenter,  carry-on 
baggage  is  removed  from  passengers  and 
placed  in  the  pod  upon  entry.  The 
interior  is  also  placarded  to  require 
adequate  securing  of  any  interior  cargo. 
AACA  is  concerned  at>out  the  cost  of  a 
baggage  scanning  program. 

FAA  Response:  Even  if  the  aircraft 
allows  only  limited  carry-on  baggage, 
the  certificate  holder  must  still  have  a 
carry-on  baggage  program  that  complies 
with  §  121.589.  Interior  cargo  must  be 
secured  in  accordance  with  §  121.285. 
(See  discussion  of  §  121.285,  Carriage  of 
cargo  in  passenger  compartments  in  this 
notice.)  The  final  rule  revises  references 
in  accordance  with  other  changes  in  this 
rulemaking.  Although  affected  operators 
must  develop  a  program  for  their 
approved  manuals,  compliance  will  not 
result  in  any  significant  substantive 
operational  burden. 

Use  of  certificated  airports.  For  a 
discussion  of  the  issue  of  airports 
certificated  under  part  139,  see  Section 
V.H.,  Airports. 

VI.A.14.  Subpart  U^Dispatching  and 
Flight  Release  Rules 

Flight  release  authority.  Section 
121.597,  which  applies  to  supplemental 
operations,  requires  a  flight  release 
signed  by  the  pilot  in  command  when 
the  pilot  and  the  person  authorized  by 
the  certificate  holder  to  exercise 
operational  control  believe  that  the 
flight  can  be  made  safely.  Under  part 
135  releases  are  not  required  for  either 
scheduled  or  on-demand  flights.  The 
FAA  proposed  requiring  compUance 
with  part  121.  This  requirement  would 
apply  to  affected  commuter  airplanes 
when  those  airplanes  are  used  in 
nonscheduled  service  with  a  passenger- 
seating  configuration  of  10  or  more.  No 
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comments  were  received  on  this  issue 
and  the  final  rulei  is  adopted  ss 
proposed. 

atpatch  txfli^  release  under  VFR. 
Section  121.611  ^^es  that  no  person 
may  di^Mtch  or  »lease  an  airplane,  for 
VFR  opaatton  unless  the  ceiling  and 
visiUlity  en  route,  as  indicated  by 
avail^k  weathM  reports  or  forecasts, 
are  and  will  rem^  at  or  above 
applicable  VFR  ittinimums  until  the 
airplane  arrives  at  the  airport. 

Comments;  Oat  commenter  states  that 
VFR  is  certainly  an  acceptable  standard 
tot  sif^tseeing  operatiaiu  or  for  smaller 
carritts.  Scenic  Air  states  that  airplanes 
typically  used  in  the  tour  business  can 
only  opexate  day  VFR  Grand  Canyon 
Airways  said  99  fercmt  of  its  fl^ts  are 
VFR 

An  individual  stipes  that  the  proposal 
oa  %  121.611  concerning  VFR  dispatch 
is  undeer  as  to  %iiiether  part  135 
oertUkate  holderf  will  be  required  to 
comply.  The  conynenter  believes  they 
should  be  covered  by  §  121.611  because 
it  is  the  safe  way  and  costs  nothing. 

FAA  Reaponsei  In  the  final  rule, 
affected  commute  are  required  to 
comply  with  §  1211.611.  The  FAA  will 
develop  additional  operations 
specifications  pafagraphs  and  guidance 
for  VFR  tour  opesations.  remote  area 
operaticms  (e.g.  Samoa,  Alaska)  or  other 
operations  that  ass  not  capable  of  being 
conduded  under  IFR  because  they  have 
no  airwa3rs,  IFR  spproadies,  navaids, 
etc. 

Ahemate  airpa^for  departure. 
Section  121.617(a)  requires  an  alternate 
departure  airport  during  certain  weather 
conditions  and  specifies  that  for  aircraft 
having  two  engioss  the  alternate  airport 
must  be  not  more  than  one  hour  from 
the  departure  airport  at  normal  cruising 
speed  in  still  air  with  one  engine 
inoperative.  Undtor  the  proposed  rule, 
affected  commuters  would  have  to 
comply  with  the  requirement.  This 
requirement  was  not  specifically 
discussed  in  the  oroposed  rule. 

Comments:  Fayduld  Aircraft 
omunaits  that  this  requirement  requires 
single-engine  cnising  speed  data  that 
are  unlikely  to  be  included  in  the  FAA- 
approved  airplaqe  flight  manual  of  10- 
19  passenger  airjtlanes.  Comparable 
§  135.217  requires  an  alternate  airport 
"within  1  hour's  flying  time  (at  normal 
cruising  speed)  in  still  air."  The 
commenter  requests  that  the  part  135 
w(»ding  be  inserted  in  the  part  121 
section. 

FAA  Response:  Fairdiild  is  correct, 
but  the  FAA  is  retaining  the 
requirement  and  it  will  be  necessary  for 
affected  commuters  to  work  with 
airplane  manufactxirers  to  develop 
appropriate  data  :for  normal  one^ngine 


inoperative  cruising  speed  fcv  the 
airplane  flight  manual  within  15 
months.  (See  also  Section  VLA.4 
Airplane  lindtatians:  Type  of  route  fat 
discussion  of  one  engine  inoperative 
data). 

Operations  in  icing  conditions.  No 
comments  were  received  on  this 
proposal  and  the  final  rule  is  adopted  as 
proposed.  (See  also  VI.A.7.  Equipment 
for  operations  in  icing  conditions). 

Fuel  reserves.  Secdons  121.639, 
121.641, 121.643,  and  121.645  contain 
fuel  reserve  requirements  based  on  the 
type  of  operation  to  be  conducted. 
These  fuel  reserve  requirements  do  not 
distinguish  between  VFR  and  IFR 
opoations.  Section  121.639  requires  45 
minutes  of  fiiel  reserve  for  domestic  air 
carriers  and  for  certain  other  air  carrier 
operations. 

Section  135.209  requires  30  minutes 
of  fuel  reserve  for  day  VFR  conditiims 
and  45  minutes  for  night  VFR 
conditions.  Section  135.223  requires  45 
minutes  for  IFR  conditions. 

The  FAA  proposed  to  require  affected 
commuters  to  comply  writh  the  fuel 
reserve  requirements  of  part  121. 

Corruneitts:  Fairchild  Aircraft 
comments  that  the  FAA  feiled  to  take 
into  consideration  that  §  121.639 
requires  fuel  to  fly  to  an  alternate  airport 
regardless  of  conditions,  and  finds  that 
the  proposed  rule  would  have  a 
detrimental  impact  economicaUy,  with 
no  related  gain  in  safety.  Fairchild 
suggests  that  the  FAA  adopt  S  135.209, 
which  requires  a  30-minute  reserve  for 
airplanes  with  fewer  than  31  seats. 
Samoa  Air  comments  that  the  proposal 
would  require  a  45-minute  reserve  for 
flights  that  average  30  minutes  and  is 
therefore  uimecessary.  Raytheon  adds 
that  its  aircraft  would  have  to  give  up 
one  of  19  passengers  to  carry  the 
additional  fuel.  Raytheon  argues  that 
smaller  airplanes  make  shorter  flights 
than  big  airliners,  can  operate  to  and 
fiom  shorter  runways,  and  are  closer  to 
an  alternate  airport.  Hierefore,  the  10- 
19  seat  airplane  should  be  exempt  from 
this  requirement.  CcMiunuter  Air 
Transport  comments  that  all  of  its 
current  route  analysis  is  done  on  a  45- 
minute  reserve. 

AACA  states  that  fuel  reserve 
requirements  for  part  121  are  50  percent 
higher  than  for  operating  identical 
aircraft  under  part  135.  According  to 
AACA,  the  large  fuel  reserves  required 
for  dispatching  smaller  tiuboprop 
aircraft  under  part  121  make  those 
aircraft  marginally  economical  to 
operate  whm  faced  with  competition 
fiom  piston-powered  twins  operated 
under  part  135. 

At  the  Las  Vegas  public  hearing.  Twin 
Otter  International  stated  that  taking  the 


VFR  fuel  reserve  from  30  to  45  minutes 
is  ISO  pounds  of  fiiel.  That  is  reducing 
the  capacity  of  the  airplane  by  one 
passengw.  The  commenter  is  not  sure 
there  would  be  any  safety  benefit  for 
-sightseeing  (derations. 

A  pilot  m  Alaska  comments  that  the 
part  135  fiiel  reserve  requirements  are 
adequate  and  that  adding  more  reserves 
would  degrade  the  already  limited 
payload  of  many  affected  aircraft  Two 
commenters  point  out  that  operadons 
that  begin  as  VFR  may  end  up  IFR  and 
that  a  45-minute  reserve  provides  more 
options,  than  a  30-minute  fuel  reserve. 

Another  individtial  recommeiuls 
adopting  the  45-minute  fuel  reserve. 
Whue  it  may  be  argued  that  there  are  a 
greater  number  of  potential  alternate 
airports  within  30  minutes  flying  time 
of  a  destination  airport  that  are  capable 
of  handling  smaller,  commuter-type 
airplanes,  some  of  these  potenti^ 
alternates  may  not  be  acceptable  from 
the  standpoint  of  having  weather 
reporting  or  aircraft  rescue  and 
fiirefigbting  capability.  Additionally, 
once  airborne,  fuel  time  and  the  30- 
minute  reserve  (some  of  which  is 
unusable)  might  presstue  some  crews 
into  poor  operational  situations.  A 
standard  45-minute  reserve  provides 
more  options. 

One  mdividual  states  that  commuters 
can  quantify  the  costs  of  the  additional 
IS  minutes  <rf  fuel  reserve,  which 
cannot  be  significant.  The 
standardization  and  extra  fuel  safety 
margin  should  be  worth  the  cost 

FAA  Response:  The  FAA  recognizes 
that  there  are  some  operations  that 
appear  not  to  require  a  45-minute  fiiel 
reserve.  One  of  these  is  the  flight  that 
only  takes  30  minutes.  The  logical 
solution  would  be  to  carry  30  minutes 
of  reserve  fiiel  so  that,  at  worst,  the 
airplane  could  return  to  its  airport  of 
origin.  However,  in  some  circumstances, 
such  as  the  sudden  occurroice  of  bad 
weather,  returning  may  not  be  possible. 
Therefore,  the  FAA  agrees  with 
commenters  who  po^t  out  that  a  45- 
minute  fiiel  reserve  provides  more 
options. 

The  FAA  also  acknowledges  that  for 
some  airplanes  the  additioiial  fiiel  may 
require  the  loss  of  a  passenger  seat  and 
the  FAA  recognizes  the  burden  of  the 
45-minute  reserve.  Accordingly,  the 
FAA  is  allo%ving  relief  in  the  final  rule 
for  those  who  operate  day  VFR  per 
operations  specifications.  However,  the 
FAA  retains  the  requirement  for  a  45- 
minute  reserve  whenever  on  an  IFR 
flight  plan,  including  under  VFR 
conditions.  The  special  rule  allows 
relief  to  those  who  are  truly  VFR  such 
as  air  tour  operators  and  certain  Alaskan 
operations.  The  relief  applies  only  to 


10-19  passenger  seat  operators  with 
airplanes  certificated  after  1964.  These 
smaller  airplanes  have  more  flexibility 
in  VFR  to  find  a  suitable  landing  airport. 
This  flexibility  provides  functional 
equivalency  to  part  121. 

VI.A.15    Subpart  V— Records  and 
Reports 

Subpart  V  prescribes  requirements  for 
the  preparation  and  maintenance  of 
records  and  reports  for  all  certificate 
holders  operating  under  part  121. 
Although  many  of  the  requirements  are 
identical  to  or  similar  to  the 
recordkeeping  requirements  in 
§§  135.63  and  135.65,  part  121  requires 
additional  information,  including  new 
records  and  reports.  Notice  95-5 
proposed  that  affected  commuters 
comply  with  the  recordkeeping 
reouirements  of  part  121. 

Comments:  Jetstream  supports  the 
application  of  subpart  V  to  affected 
commuter  operations. 

RAA  and  ASA  point  out  that 
§  121.715  on  in-flight  medical 
emergency  reports  is  an  obsolete 
requirement  that  should  be  eliminated. 
These  commenters  also  contend  that 
§  121.711  on  retention  of 
communication  records  would  require 
affected  commuters  to  record  each 
enroute  radio  contact  and  keep  the 
record  for  30  days.  According  to  these 
commenters,  recent  interpretations  of 
this  requirement  have  caused  some 
certificate  holders  to  establish  elaborate 
recording  systems.  The  commenters 
question  the  need  for  these  records  and 
suggest  that  the  requirement  be 
eliminated  if  it  no  longer  serves  a  useful 
purpose. 

FAA  Response:  The  FAA  agrees  with 
commenters  that  §  121.715,  relating  to 
inflight  medical  emergencies,  is  obsolete 
and  it  has  been  deleted  in  the  final  rule. 
The  commenters  are  correct  that 
§  121.711  requires  certificate  holders  to 
record  each  en  route  radio  contact  and 
keep  the  record  for  30  days.  This 
requirement  is  necessary  for  all 
certificate  holders  and  has  been  retained 
in  the  final  rule. 

VI.B.  Part  119— Certification:  Air 
Carriers  and  Corrunercial  Operators: 
Summary 

Part  119  is  a  new  part  that  consolidates 
into  one  part  the  certification  and  operations 
specifications  requirements  for  persons  who 
operate  under  parts  121  and  135.  For  the 
most  pert,  these  regulations  are  currently  in 
SPAR  3a-2,  which  replaced  the  certification 
and  operations  specification  requirements  in 
parts  121  and  135  in  resp>onse  to  the  Airline 
Deregulation  Act  of  1978. 

Part  119  was  originally  proposed  in  1988 
(53  PR  39853;  October  12, 1988;  Docket  No. 
25713).  Based  on  comments  received  on  the 


definition  of  "scheduled  opention"  in  that 
notice,  the  PAA  published  a  Supplemental 
Notice  of  Proposed  Rulemaking  (SNPRM)  in 
1993  (58  PR  32248:  )une  8, 1993:  Docket  No. 
25713).  In  Notice  95-5,  the  FAA  republished 
the  entire  text  of  part  119  for  comment 
because  of  the  length  of  time  since  the  first 
NPRM,  the  number  of  changes  that  were 
made  to  the  proposed  text,  and  the 
significance  of  the  changes  to  part  119  that 
resulted  from  the  review  of  commuter 
operations.  Each  section  of  part  119  that  had 
been  changed  since  the  previous  notices  was 
explained  in  the  preamble  to  Notice  95-5. 

The  fint  obfective  of  part  119  is  to 
establish  a  permanent  guide  in  a  new  i>art 
that  will  enable  persons  who  provide 
transportation  of  people  or  cargo  to 
determine  what  certification,  operations, 
maintenance,  and  other  regulatory 
requirements  they  must  comply  with.  A 
second  objective  is  to  set  out  procedural 
requirements  for  the  certification  process  that 
apply  to  all  certificate  holders  conducting 
operations  imder  part  121  or  part  135. 

Part  119  accomplishes  the  following: 

(1)  Incc»porates  much  of  SPAR  38-2  as 
Subparts  A  and  B: 

(2)  Revises  certification  procedures  now  in 
parts  121  and  135  and  consolidates  them  as 
Subpart  C: 

(3)  Revises  wet  leasing  requirements; 

(4)  Provides  definitions  for  terms  such  as 
"direct  air  carrier"  and  "Idnd  of  operation," 
and  clarifies  the  requirements  for  operations 
specifications  by  adding  definitions  for  terms 
such  as  "domestic  operation"  and 
"supplemental  operation;" 

(5)  Provides  a  roadmap  for  certificate 
holders  to  lead  them  to  the  operating  rules 
in  part  121, 125,  or  135  that  they  must 
comply  with  for  the  kind  of  operations  that 
they  conduct; 

(6)  Adds  a  new  requirement  for  a  Director 
of  Safety;  adds  management  requirements  for 
domestic  and  flag  operations  conducted 
under  part  121  consistent  with  those  that 
now  exist  for  supplemental  opterations 
conducted  under  part  121;  and  consolidates 
part  121  and  part  135  management 
requirements: 

(7)  Rescinds  part  127  and  any  requirements 
that  pertain  solely  to  helicop^rs  in  part  121, 
Subparts  A  through  D;  and 

(8)  Throughout  part  121,  Subparts  A 
through  D,  and  part  135,  Subpart  A,  changes 
various  references  from  CAB  requirements  to 
DOT  requirements,  changes  terminology 
where  needed,  and  makes  incidental  editorial 
changes. 

Comments  on  Part  119 

This  section  contains  a  summary  and 
a  response  to  the  comments  received  on 
specific  sections  of  part  119. 

General  Comments  on  part  119. 
USAlr  Express  expresses  concern  over 
the  7-year  time  lag  between  when  part 
119  was  originally  introduced  and  the 
issuance  of  Notice  95-5.  This 
commenter  suggests  that  since  many 
changes  have  occurred  in  the  air 
industry  and  in  the  FAA,  it  may  be  best 
to  issue  subparts  A  and  B  of  part  119, 
but  to  leave  the  requirements  in  subpart 


C  in  their  currmt  form  in  parts  121  and 
135.  NATA  similarly  contends  that  "the 
unknown  effects  of  the  requirements 
contained  in  part  119  are  not  adequately 
considered  in  Notice  95-5 's  cost-benefit 
analysis."  Both  of  these  commenters 
believe  that  the  new  requirements  in 
part  119  Impose  unnecessary 
administrative  burdens  for  certificate 
holders. 

FAA  Response:  The  FAA  disagrees 
with  the  arguments  presented  by  the 
commenters.  For  the  most  part, 
subchapter  C  is  a  recodification  of  the 
existing  part  121  and  135  certification 
requirements  for  applicants  for  air 
carrier  or  operating  certificates.  In  some 
instances,  such  as  wet  leases  under 
§  119.53,  recency  of  operation  under 
§  119.63,  and  management  personnel 
under  §§  119.65  and  119.67,  where 
substantive  changes  are  made,  further 
discussion  is  contained  elsewhere  in 
this  preamble. 

Section  119.2 — Compliance.  The  final 
rule  contains  a  new  §  119.2  that  states 
that  certificate  holders  shall  continue  to 
comply  with  SFAR  38-2  until  15 
months  after  the  publication  date  of  the 
final  rule  or  the  date  on  which  the 
certificate  holder  is  issued  part  121 
operations  specifications,  whichever 
occurs  first. 

Section  119.3 — Definitions.  Section 
119.3  contains  definitions  for  the  five 
kinds  of  operations  conducted  under 
parts  121  and  135  (Domestic,  Flag,  and 
Supplemental  in  part  121  and 
Commuter  and  On-demand  in  part  135). 
The  FAA  proposed  to  move  the  affected 
commuters  to  part  121  by  changing  the 
definitions  for  "Commuter  operations," 
"Domestic  operations,"  and  "Flag 
operations."  Comments  on  these 
definitions  as  they  relate  to  affected 
commuters  are  discussed  earlier  in  the 
preamble  under  "V.B.  Applicability." 
Other  comments  on  proposed 
definitions  are  discussed  in  this  section. 

General  comments  on  definitions. 
There  were  several  comments  on  the 
lack  of  definitions  for  certain  terms  in 
the  proposed  rule,  and,  in  some  cases, 
the  lack  of  distinctions  drawn  among 
certain  terms.  Helicopter  Association 
International  (HAI)  cites  the  lack  of  a 
definition  for  "common  carrier,"  saying 
that  it  is  hard  to  understand  the 
difference  between  this  and  the 
"noncommon  carrier."  One  commenter 
recommends  that  "nonscheduled 
operations"  should  substitute  for  "on- 
demand  operations"  and  "supplemental 
operations"  and  that  "scheduled 
operations"  should  replace  the  words 
"domestic,"  "flag,"  and  "commuter"  in 
order  to  simplify  and  standardize  the 
regulations.  Additionally,  whenever  the 
phrase  "flag  operations"  needs  to  be 
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distinguished,  '^scheduled  foreign 
operations"  could  be  used  instead. 
Further,  this  commenter  suggests  that 
"since  the  tenn  'scheduled'  now  means 
any  scheduled  0ight,  there  would  be  no 
need  to  define  it.  as  the  five  round  trips 
per  week  definition  has  been  dropped." 

FAA  Response:  The  FAA  disagrees 
with  the  commf  nt  that  "scheduled"  and 
"nonscheduled"  should  be  substituted 
for  the  terms  "domestic,"  "flag." 
"commuter,"  "Supplemental."  and  "on- 
demand."  These  are  five  distinct  kinds 
of  operations  that  the  FAA  needs  to 
identify  and  regulate  separately 
according  to  the  characteristics  of  each 
kind  of  operatipn  and  the  terms  are 
presently  used  throughout  the 
regulations.  Alao,  the  "five  roimd  trips 
per  week"  conoept  has  been  reinstated 
for  commuter  operations  with  9  or  fewer 
passengers,  as  discussed  in  Section  V.B.. 
Applicability. 

"Common  carrier"  is  a  term  that  has 
been  discussed  in  numerous  court  cases. 
"Non  common  carriage"  is  being 
defined  in  §  11$.3. 

"All-cargo  operations".  Proposed 
§  119.3  defines  "all-cargo  operation"  to 
mean  any  operation  for  compensation  or 
hire  that  is  other  than  a  passenger- 
carrying  operation.  These  operations 
follow  the  rule4  for  on-demand  or 
supplemental  operations,  regardless  of 
whether  the  alllcargo  operation  is 
conducted  on  ai  regular,  "scheduled" 
basis.  \ 

Comments:  ALPA  proposes  that  the 
FAA  should  ditcontinue  the  distinction 
between  schediled  passenger  and 
scheduled  all-cargo  operations  and 
reserve  that  distinction  for  the 
nonscheduled  all-cargo  operation 
because  there  1$  little  difference 
between  the  schediiled  passenger  and 
scheduled  all-oargo  operations. 

FAA  Respon$e:  The  FAA  has 
considered  ALfA's  suggestion; 
however,  it  is  outside  the  scope  of  this 
rulemaking.  H()wever,  the  definition  has 
been  slightly  modified  so  that 
passengen  described  in  §§  121.583(a) 
and  135.85  cai^  be  carried  without  the 
operation  losii%  its  all-cargo  status. 

"Commuter  operations".  The 
proposed  defination  for  "commuter 
operations"  limits  the  use  of  this  term 
to  scheduled  oj>erations  in  airplanes 
having  9  or  les>  passenger  seats  or  in 
any  size  rotorcraft. 

Comments:  ?airchild  Aircraft  states 
that  applying  t^ie  term  "commuter 
operations"  to  operations  with  9  or 
fewer  passenger  seats  or  to  rotorcraft  is 
inappropriate  because  this  use  of  the 
term  differs  from  the  generally  accepted 
meaning,  i.e.  fiequent  service  over  short 
stage  lengths  and  service  to  small 
commimities.  According  to  the 


commenter,  imder  this  proposed 
definition,  commuter  category  airplanes 
will  no  longer  be  used  in  commuter 
operations.  The  commenter  also  states 
that  the  proposed  definition  is 
inconsistent  with  the  use  of  the  term 
"commuter  operator"  in  part  93.  The 
commenter  suggests  that  a  new  term  be 
invented  for  scheduled  operations  with 
9  or  fewer  passenger  seats  or  rotorcraft. 

FAA  Response:  As  was  discussed  in 
Notice  95-5  and  earlier  in  this 
preamble,  ^e  term  "commuter"  is 
presently  used  in  several  different  ways. 
The  FAA  agrees  with  the  commenter 
that  the  proposed  definition  does  not 
accommodate  all  of  the  different  uses  of 
the  term  "commuter."  However, 
operators  of  aircraft  with  9  or  fewer 
passengers  do  provide  frequent  service 
over  short  stage  lengths  and  service  to 
small  communities.  Therefore,  the  term 
is  appropriate  for  these  operations.  The 
FAA  aclmowledges  that  tills  definition 
differs  from  the  definition  of  "commuter 
operator"  in  part  93  and  from  the  DOT 
definition.  That  inconsistency  will 
continue. 

"Domestic  operation".  Proposed 
§  119.3  defines  "d(»nestic  operation"  to 
mean  any  scheduled  operation  in 
specified  airplanes  "between  any  points 
within  the  48  contiguous  States  of  the 
United  States  or  the  District  of 
Columbia"  (2)(i):  "between  any  points 
entirely  within  any  State,  territory,  or 
possession  of  the  United  States"  (2)(ii); 
or  "between  any  point  within  the  48 
contiguous  States  of  the  United  States  or 
the  District  of  Columbia  and  any 
specifically  authorized  point  located 
outside  the  48  contiguous  States  of  the 
United  States  or  the  District  of 
Columbia"  (2)(iu). 

The  only  comment  received  on  this 
proposed  definition  is  the  comment  on 
its  inclusion  of  a  tour  operation  that 
departs  from  and  returns  to  same  point 
which  is  discussed  earlier.  One  change 
in  the  proposed  definition  is  replacing 
the  words  "any  required  crewmember" 
with  the  words  "each  crewmember"  to 
be  consistent  with  the  treatment  of  the 
single-engine  Otter  airplane  as 
previously  discussed.  Additionally,  the 
final  rule  has  been  slightiy  modified  to 
include  some  of  the  language  currently 
used  in  SFAR  38-2. 

"Flag  operation".  Proposed  §  119.3 
defined  "flag  operation"  to  mean  a 
scheduled  operation  conducted  in 
specified  airplanes  "between  any  point 
within  the  State  of  Alaska  or  the  State 
of  Hawaii  or  any  territory  or  possession 
of  the  United  States  and  any  point 
outside  the  State  of  Alaska  or  the  State 
of  Hawaii  or  any  territory  or  possession 
of  the  United  States,  respectively"  (2)(i); 
or  "between  any  point  within  the  48 


contiguous  States  of  the  United  States  or 
the  District  of  Columbia  and  any  point    . 
outside  the  48  contiguous  States  or  the 
District  of  Columbia  (2)(ii). 

Comments'.  AACA  conunents  that 
currently  Alaskan  operations  conducted 
under  part  121  are  conducted  under  the 
flag  rules  of  part  121.  According  to  the 
commenter,  a  number  of  Alaska 
operators  ciurentiy  hold  operating 
authority  and  operations  specifications 
to  fly  scheduled  or  charter  service  to 
Canada,  and  to  the  Commonwealth  of 
Independent  States  (the  Russian 
Federation).  The  commenter  states  that 
the  rulemaking  should  clarify  what 
operating  rules  are  to  be  used  for 
operations  that  previously  operated 
solely  imder  flag  rules.  According  to  the 
commenter,  since  most  of  the  flints  to 
the  Russian  Federation  are  on-demand, 
the  impact  of  part  119  on  these  flights 
needs  to  be  thoroughly  analyzed. 

FAA  Response:  Other  than  minor 
changes,  the  proposed  definition  of 
"flag  operations"  remains  in  the  final 
rule  as  proposed.  Accordingly, 
scheduled  operations  conducted  under 
part  121  between  a  point  in  Alaska  to  a 
point  outside  of  Alaska  will  be 
considered  flag  operations.  Scheduled 
operations  between  a  point  in  Alaska 
and  another  point  in  Alaska  will  be 
considered  domestic  operations.  In  fact, 
scheduled  operations  from  one  point  in 
Alaska  (or  any  other  state)  to  the  same 
point  are  considered  domestic 
operations.  Nonscheduled  operations, 
whether  between  points  within  Alaska 
or  between  a  point  in  Alaska  and  a  point 
outside  of  Alaska,  will  be  considered 
supplemental  operations  or  on-demand. 

One  minor  change  in  the  definition 
adds  operations  between  two  foreign 
points  to  the  list  of  locations  included 
as  flag  operations. 

"Awximum  payload  capacity".  The 
proposed  definition  for  "maximum 
payload  capacity"  is  the  same  as  the  one 
ciurentiy  used  in  SFAR  38-2,  except  for 
the  dlowances  for  determining  the 
standard  average  weights  for 
crewmembers. 

Comments:  GAMA  comments  that  the 
standard  oil  allowance  of  350  pounds 
foimd  in  the  definition  of  "maximum 
payload  capacity"  should  be  changed  to 
coincide  with  the  type  certificated  oil 
value.  The  commenter  points  out  that 
the  350  poimd  value  greatiy  exceeds  any 
value  found  among  present  and  future 
10-19  passenger  commuter  airplane 
designs.  Fairdiild  suggests  that  the 
definition  refer  to  "full  oil"  and  that  the 
specific  350  pound  allowance  should  be 
deleted.  RAA  states  that  the  definition  '. 
uses  obsolete  values  for  minimum  oil 
and  fuel  and  recommends  that  the  FAA 
eliminate  the  distinction  in  the 


definition  between  aircraft  with  and 
without  a  maximum  zero  fuel  weight 
and  eliminate  specific  minimum 
weights  for  crewmembers,  oil,  and  fuel. 

FAA  Response:  In  response  to 
comments  on  the  standard  oil 
allowance,  the  FAA  has  revised  the 
standard  oil  allowance  in  the  definition 
of  "maximum  payload  capacity"  to  add: 
"or  the  oil  capacity  as  specified  on  the 
Type  Certificate  Data  Sheet."  The  FAA 
did  not  eliminate  specific  weights  for 
crewmembers,  oil,  and  fuel  from  the 
definition,  as  requested  by  commentera, 
because  these  weights  are  necessary 
guidelines  for  determining  maximum 
payload  capacity.  They  are  not 
operational  weight  values  but  are  used 
merely  to  establish  the  air  operator 
certification  and  operation  requirements 
for  all-cargo  and  combination  of  cargo 
and  passenger  aircraft.  This  definition  is 
not  used  in  the  computation  of  weight 
and  balance. 

"On-demand  operation"  and 
"Supplemental  operation".  The 
definitions  of  "on-demand  operation" 
and  "supplemental  operation"  were 
rewritten  for  Notice  95-5  to  make  it 
clearer  which  operations  fall  into  these 
categories.  The  proposed  definitions  did 
not  change  significanUy  from  current 
rules  or  from  the  origiiial  1988  NPRM, 
except  for  one  important  difference. 
Notice  95-5  does  not  change  the  basic 
dividing  line  between  on-demand  and 
supplemental  operations.  A 
configuration  of  more  than  30  passenger 
seats  or  a  payload  capacity  of  more  than 
7,500  pounds  is  a  supplemental 
operation,  while  a  configiuation  of  30  or 
less  passenger  seats  and  a  payload  of 
capacity  of  7,500  poimds  or  less  is  an 
on-demand  operation.  However,  if  a 
specific  airplane  with  a  passenger- 
seating  configuration  of  10  to  30  seats  is 
used  in  domestic  or  flag  operations  as  a 
result  of  this  rule,  any  nonscheduled 
operation  conducted  with  that  airplane 
must  be  conducted  imder  the  part  121 
supplemental  rules,  instead  of  under  the 
on-demand  rules  of  part  135. 

Conmtents:  Fairchild  Aircraft  suggests 
that  airplanes'  switching  between 
regulatory  parts  shouldnot  be  difficult 
and  asks  that  the  FAA  eliminate  all 
imnecessarily  burdensome  conformity, 
equipment,  and  record  checks. 

FAA  Response:  This  requirement  is 
necessary  because  an  airplane  must  be 
listed  in  a  certificate  holder's  operations 
specifications  as  either  a  part  121  or  a 
part  135  airplane;  it  caimot  be  switched 
back  and  forth  between  parts  without  a 
major  investment  of  time  and  resources 
by  both  the  certificate  holder  and  the 
FAA.  Switching  between  parts  entails 
many  things,  including  airplane 
conformity  checks,  equipment  checks,  . 


and  record  checks.  These  are  all 
necessary  checks  that  the  FAA  must 
perform  to  fulfill  its  safety  oversight 
function. 

Section  119.5 — Certifications, 
Authorizations,  and  Prohibitions.  This 
section  identifies  the  type.of  certificate 
(air  carrier  or  operating)  the 
Administrator  issues  to  certificate 
holders,  depending  on  the  nature  of 
their  operations,  and  specifies  certain 
authorizations  and  prohibitions 
associated  with  those  certificates  for 
specific  types  of  certificate  holders. 

Comments:  A  commenter  claims  that 
the  distinction  between  the  air  carrier 
certificate  and  the  operating  certificate 
is  ambiguous.  He  poses  two  questions: 
"Why  would  we  prohibit  a  737, 121 
certificated,  intrastate,  common  carriage 
operator  (who  presumably  would  have 
an  operating  certificate)  from  engaging 
in  other  common  carrier  operations?" 
The  second  question  is  "why  would  we 
prohibit  a  part  121  common  carriage 
operator  with  an  air  carrier  certificate 
from  providing  non-common  carriage?" 

FAA  Response:  An  intrastate  common 
carrier  who  wishes  to  conduct  interstate 
operations  must  first  obtain  economic 
authority  to  conduct  those  operations 
from  the  Department  of  Transportation. 
Once  that  authority  is  granted,  the  FAA 
would  issue  an  air  carrier  certificate  to 
that  operator  if  the  FAA  concluded  that 
the  operator  could  safely  conduct  those 
operations.  In  regard  to  the  distinction 
between  common  carriage  and 
noncommon  carriage,  the  essential 
difference  is  the  presence  or  absence  of 
a  holding  out.  The  FAA  believes  that  an 
operator  engaged  in  common  carriage 
(holding  out)  cannot  unequivocally 
claim  that  it  can  engage  in  a 
noncommon  carriage  operation  that- 
would  not  have  benefited  from  the 
holding  out  activities  of  the  common 
carriage  operation. 

Section  119.7 — Operations 
Specifications.  In  §  119.7  the  FAA 
proposed  identifying  items  that  must  be 
contained  in  each  certificate  holder's 
operations  specifications.  No  comments 
were  received  on  this  issue  and  the  final 
rule  is  adopted  as  proposed. 

Section  119.9 — Use  of  Business 
Names.  In  this  section,  the  FAA 
proposed  to  prohibit  certificate  holders 
that  operate  airplanes  under  part  121  or 
135  from  using  a  business  name  other 
than  the  name  appearing  in  a  certificate 
holder's  operations  specifications.  The 
FAA  proposed  that  the  name  of  the 
certificate  holder  conducting  the 
operation  must  be  displayed  on  the 
airplane  and  clearly  visible  and  readable 
to  a  person  standing  on  the  ground  at 
any  time  except  during  flight  time,  and 


that  the  means  of  displaying  the  name 
must  be  acceptable  to  the  Administrator. 

Comments:  Gulfstream  Air,  NATA, 
RAA,  SP  Aircraft,  and  two  individuals 
address  the  requirement  to  have  the 
certificate  holder's  name  on  the  aircraft. 
Four  recommend  that  the  requirement 
not  apply  to  on-demand  operations.  One 
opposes  the  requirement  because,  as  an 
on-demand  operator,  his  customers 
often  do  not  want  the  name  of  an  airline 
appearing  on  the  aircraft,  but  rather 
prefer  to  arrive  in  what  is  believed  to  be 
their  corporate  aircraft.  One  commenter 
supports  the  proposal  but  recommends 
that  the  name  of  the  certificate  holder 
should  be  near  to  and  visible  from  the 
main  cabin  entry  door,  not  just 
anywhere  on  the  aircraft.  Commenters 
request  clarification  of  "clearly  readable 
and  visible"  since  this  could  imply  that 
very  large  letters  must  be  used.  Also, 
three  commenters  indicate  that  the 
phrase  "acceptable  to  the 
Administrator"  needs  to  be  defined. 

FAA  Response:  The  purpose  of  this 
requirement  is  for  the  FAA  to  be  able  to 
identify,  primarily  for  purposes  of  ramp 
inspections,  those  who  appear  to  have 
operational  control  of  the  airplane. 
Some  carriers  use  names  for  their 
businesses  other  than  their  corporate 
name.  These  are  often  called  "doing- 
business-as"  or  "DBA"  names.  All  of  a 
certificate  holder's  DBA  names  must  be 
listed  in  its  operations  specifications.  A 
certificate  holder  may  also  paint  a  DBA 
name  on  the  outside  of  the  aircraft. 
However,  in  order  to  be  in  compliance 
with  this  section,  the  certificate  holder's 
name  must  also  appear  on  the  outside 
of  the  aircraft. 

Because  this  regulation  applies  to 
airplanes  ranging  in  size  from  a  small 
reciprocating-engine-powered  airplane 
to  a  Boeing  747,  it  is  not  practical  for  the 
FAA  to  define  the  size  letters  that  would 
be  required.  Any  means  of  identification 
which  satisfies  this  requirement  is 
acceptable,  including  signs  temporarily 
affixed  in  windows  or  on  the  door  or 
fuselage  of  the  airplane. 

The  term  "acceptable  to  the 
Administrator"  is  interpreted  to  mean 
acceptable  to  an  authorized 
representative  of  the  Administrator.  In 
this  case,  a  certificate  holder's  principal 
inspector  would  determine  if  the  means 
of  displaying  the  name  is  acceptable, 
based  on  writien  guidance  from  FAA 
Headquarters.  The  final  rule  is  the  same 
as  proposed. 

Section  119.21 — Direct  air  carriers 
and  commercial  operators  engaged  in 
intrastate  common  carriage  with 
airplanes.  Section  119.21  contains  the 
regulatory  roadmap  that  requires 
domestic,  flag,  and  supplemental 
operations  to  be  conducted  under  part 
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121  and  commuler  and  on-demand 
opesatioos  to  be  Conducted  imder  part 
135.  Section  lia21(aH3)  states  that  the 
Ackainistiator  may  authorize  or  require 
that  (1)  Certain  oartificate  holders 
conducting  suppAemoital  operations 
between  airportsl  that  are  also  served  by 
the  air  carrier's  <|omestic  or  flag 
operations,  conduct  those  operations 
under  the  domeAic  or  flag  rules:  and  (2) 
certain  all-cargo  operations  that 
regularly  and  frequently  serve  the  same 
two.  airports  ma](  be  required  to  be 
conducted  imdet  the  domestic  or  flag 
rules. 

Conanents:  Tfaie  National  Air  Carrier 
Association  (NACA)  recommends 
deleting  "or  require"  in  the  second 
sentence  of  proposed  §  119.21(b)(3).  The 
language  goes  ht  beyond  the  current 
language  of  SPAR  38-2.4(aH3)  or  part 
121  in  its  applic^tirai  to  supplemental 
passenger  operations  conducted 
"between  points  that  an  also  served  by 
the  certificate  holder's  domestic  or  flag 
operations."  Th4  preamble  does  not 
provide  suffideilt  explanation  or 
jiistification  to  require  the  application  of 
domestic  or  flag  operating  requirements 
to  supplemental  passenger  operations 
that  are  operated  over  routes  where  an 
operator  also  ha4  domestic  or  flag 
operations.  There  are  sufficient 
economic  and  operational  safeguards 
already  in  place  to  preclude  abiise. 
NACA  believes  %iaX  what  "may  be 
required"  will  qtiickly  become  "what  is 
required,"  with  the  FAA  unilaterally 
imposing  the  reouirement  to  operate 
certain  nonscheduled  passenger 
operations  under  domestic  or  flag  rules. 
lliere  is  no  safe^  or  accident  history  to 
(ustify  more  restrictive  regulations. 
NACA  concure  that  frequency  of  service 
between  a  pair  Of  points  shoiild  not  be 
the  criterion  for  determining  which 
rules  apply. 

FAA  Respons0:  The  FAA  concun 
with  the  nommsnts  from  NACA  on  the 
wording  of  the  itile  and  the  words  "or 
require"  have  been  removed  in  the  final 
rule. 

Section  1 1 9.2$—Rotorcraft 
opantions.  Section  119.25  directs  that 
all  rotorcraft  operations  be  conducted 
under  part  135  mgardless  of  the  size  or 
seating  capacity  of  the  rotorcraft. 
However,  external-load  operatora  and 
agricultural  ainxafl  operators  must 
comply  with  part  133  or  part  137  of  the 
FAR,  respectively. 

Notice  95-5  proposed  to  rescind  part 
127  because  rotercrait  operatora  that 
previously  operated  imder  part  127  are 
directed  in  §  119.25  to  conduct  those 
operati(ms  under  part  135.  Part  135  has 
been  mora  receilUy  updated  and, 
therefore,  provides  a  more  appropriate 


level  of  safety  for  rotorcraft  opwratora 
than  part  127. 

Comments:  HAl  opposes  removing 
part  127  at  this  time.  HAI  supports  a 
review  and  update  of  this  part  in  the 
futiue,  but  states  that  to  simply  remove 
this  pert  now  would  be  to  allow  the 
certificate-issuing  district  office 
unlimited  discretionary  powera  in  the 
design  of  appropriate  operations 
specifications. 

FAA  Response:  Part  127  is  not  a 
current  pert  because  SFAR  3ft-2 
directed  all  rotorcraft  operatora  to 
conduct  their  operations  under  part  135. 
Appropriate  operations  specifications 
for  eaoi  certificate  holder  operating 
either  airplanes  or  any  size  rotorcrait  are 
developed  by  FAA  Headquarters.  The 
standard  paragraphs  are  completely 
designed  by  Headquartere,  while 
nonstandard  paragraphs  are  reviewed 
and  concurred  on  by  Headquartera. 
Therefore,  the  certificate-holding 
district  office  does  not  have  unlknited 
discretionary  powos. 

Section  11933 — General 
requirements.  In  §  119.33  the  FAA 
proposed  that  applicants  for  certificates 
be  required  to  conduct  the  proving  tests 
required  for  certification  imder  the 
appropriate  requirements  of  part  121  or 
part  135.  The  purpose  of  the  tests  is  to 
demonstrate  (as  one  of  the  last  steps  in 
the  certification  process)  that  the 
applicant  is  qualified  and  eligible  to 
receive  a  certificate.  The  change  permits 
applicants  to  complete  the  certification 
process  without  having  to  obtain  either 
a  deviation  or  certification  to  conduct 

r  rations  under  part  125.  The  FAA 
)  proposed  to  amend  §§  121.163, 
125.1,  and  135.145  to  make  the  proving 
test  requirements  consistent  in  mose 
parts.  No  comments  woe  received  on 
these  §  119.33  issues  and  the  final  rule 
is  adopted  as  proposed. 

Section  119.35 — Certificate 
application.  This  section  requires  a 
certificate  applicant  to  submit  the 
application  90  days  prior  to  the 
intended  date  of  operation  insteed  of  the 
current  standard  of  60  days.  This  length 
of  time  accounts  for  the  actual  amount 
of  time  required  by  the  FAA  to  properly 
process  appUcations  and  to  allow  for 
agency  documentation  in  the  formal 
review  period. 

Para^phs  (c)  through  (h)  of  this 
section  are  a  recodification  of  §§  121.47, 
121.48,  and  121.49,  which  deal 
generally  with  the  disclosiue  of 
financial  information  and  of  people/ 
entities  that  would  control  the  new 
certificate  holder,  apphcable  only  to  two 
categories  of  carriers:  those  who  are  not 
air  carriers  and  those  applying  for 
authority  to  engage  in  intrastate 
common  carriage  but  have  not 


undergoixe  fitness  review  by  the 
Department  of  Transportation.  The  FAA 
beueves  that  these  requiremmts  are 
crucial  to  ensiuing  safety  by  providing 
a  check  of  financial,  management,  and 
other  information  about  of  the  certificate 
holder  and  his  or  her  ability  to  conduct 
safe  operations. 

Comments:  NATA  expresses  omcem 
about  the  utility  of  requiring  detailed 
financial  reporting,  because  safisty 
problems  are  "more  appropriately 
discovered  through  operational 
inspections"  than  through  financial 
data.  SP  Aircraft  comments  that 
requiring  detailed  financial  repeating 
seems  excessive  for  small  craft  operatora 
of  on  demand  service  since  this 
requiremmt  has  not  been  proposed 
before  now,  and  no  explanation  was 
provided  for  it  in  Notice  95-5.  This 
commenter  shares  the  concern  that  the 
reporting  of  financial  records  would  in 
no  way  enhance  the  safety  of  operations 
that  the  FAA  claims  this  proposal 
serves.  Additionally,  the  commenter 
criticizes  the  requirement  for  insiirance 
in  that  requiring  the  applicant  to  have 
insurance  prior  to  submitting  the 
application  is  an  uimeoessary  burden 
dtue  to  the  uncertain  time  span  before 
wpUcation  and  review  is  complete. 
Inus,  it  recommends  requiring  that 
insurance  should  be  in  place  before 
operations  begin. 

Fairchild  Aiucraft  comments  that 
§  119.35  fails  to  define  the  requirements 
for  submitting  detailed  finandal  data, 
and  recommends  that  the  FAA  establish 
the  minimum  qualifications  that  must 
be  met  under  part  119,  subpart  C 

FAA  Response:  The  financial 
reporting  requirements  in  §  119.35(c) 
through  (h)  apply  only  to  persons  who 
are  not  air  canien,  commonly  called 
"commercial  operatora,"  and  who  are 
applying  for  authority  to  engage  in 
intrastate  conmum  curiage  but  have  not 
undergone  a  fitness  review  by  the 
Department  of  Transportation.  The  rule 
language  has  been  updated  to  make  it 
coiuistent  with  new  definitions  and 
certification  requirements  applicable  to 
these  operatora.  For  persons  applying 
for  authcHity  to  conduct  intrastate 
common  carriage  operations  under  part 
135  these  would  be  new  requirements, 
as  commentere  point  out.  Tne  FAA 
believes  these  reqiiirements  are 
necessary  because  financial  infonnation, 
management  information,  and 
information  concerning  who  controls 
the  certificate  holder  can  reveal 
potential  shortcomings  on  the 
applicant's  ability  to  conduct  a  safe 
operation.  The  requirement  for 
insurance  information  in  §  119.35(h)(7) 
provides  that  the  applicant  report  the 
period  of  coverage,  not  that  it  be  in 


e£GBCt  before  the  application  is 
submitted.  Therefore  the  date  that 
■  insurance  coverage  begins  can  be 
coordinated  with  the  estimated  date  that 
opwations  begin.  In  order  to  make  it 
clear  that  §  119.35  (c)  through  (h)  apply 
only  to  applicants  ^o  are  commensal 
operatora,  the  final  rule  includes  cross 
references  within  paragraphs  (c)  through 
(h),  and  paragraphs  (g)  and  (h)  have 
been  switched. 

Section  119.41^Amendinga 
certificate.  FAA  proposed  new 
procediues  for  making  changes  to  the 
operating  certificate.  These  procedures, 
modeled  after  49  U.S.C.  Section  44709 
and  similar  to  the  procedures  used  to 
amend  operations  specifications,  would 
standardize  the  amendment  process. 
Applications  for  amendments  to 
certificates  would  have  to  be  submitted 
15  days  in  advance  of  the  time  the 
operator  wants  the  amendments  to  be 
effective,  unless  the  Administrator 
approves  a  shorter  period  when 
circumstances  warrant.  No  comments 
were  received  on  this  issue  and  the  final 
rule  is  adopted  as  proposed. 

Section  119.47— Maintaining  a 
prirKipal  base  of  operations,  main 
operations  base,  and  main  maintenance 
base;  change  of  address.  Section  119.47 
requires  that  a  certificate  holder 
maintain  a  principal  base  of  operations 
and  allows  the  certificate  holder  to 
establish  a  main  operation  and  main 
maintenance  base.  Written  notification 
must  be  provided  to  the  certificate- 
holding  district  office  before 
establishing  or  relocating  a  principal 
base  of  operation,  a  main  operations 
base,  or  a  main  maintenance  base.  The 
proposed  terminology  clarified  that  the 
FAA  needs  to  know  the  location  of  the 
primary  point  of  contact  between  the 
FAA  and  the  certificate  holder. 
Certificate  holdere  would  no  longer  be 
required  to  report  changes  of  address  for 
business  offices.  No  comments  were 
received  on  this  issue  and  the  final  rule 
is  adopted  as  proposed. 

Section  119.4^— Contents  of 
operations  specifications.  Section 
119.49  requires  that  each  certificate 
holder  obtain  operations  specifications 
that  list  other  business  names  under 
which  the  certificate  holder  may 
operate.  Under  part  121,  there  are  no 
restrictions  on  the  use  of  alternate 
business  names  on  their  operating 
certificates.  Part  135  currently  requires 
certificate  holdera  to  list  their  alternate 
business  names  on  their  operating 
certificates.  The  FAA  proposed  to 
require  that  alternate  business  names  be 
shown  on  the  operations  specifications 
rather  than  on  the  operating  certificate. 
No  commenls  were  received  on  this 


issue  and  the  final  rule  is  adopted  as 
proposed. 

Section  119.49  adds  the  requirement 
that  operations  specifications  contain  a 
reference  to  the  economic  authority 
issued  by  the  OST.  The  economic 
authority  issued  by  the  OST  is  not  a 
new  requirement;  the  FAA  proposed 
this  reference  to  clarify  that  the 
requirement  still  exists.  No  comments 
were  received  on  this  issue  and  the  final 
rule  is  adopted  as  proposed. 

Section  119.49  cdso  requires  a 
certificate  holder  conducting  domestic, 
flag,  or  commuter  op>erations  to  obtain 
operations  specifications  that  list  each 
type  of  aircraft  authorized  for  use  and 
each  aircraft's  registration  markings  and 
serial  number.  Under  part  121.  the 
requirement  to  list  registration  markings 
is  not  requiredibr  domestic,  flag,  or 
commuter  operations.  The  FAA 
proposed  this  requirement  in  the 
inter^  of  consistency  and  to  facilitate 
FAA  enforcement  and  surveillance 
functions.  No  comments  were  received 
on  this  issue  and  the  final  rule  is 
adopted  as  proposed. 

Section  119.51— Amending 
Operations  Specifications.  Under 
§  119.51  applications  for  amendments  to 
operations  specifications  would  have  to 
be  submitted  15  days  in  advance  for 
minor  or  routine  amendments;  however 
the  FAA  proposed  to  require  that 
certificate  holders  file  applications  to 
amend  operations  specifications  at  least 
90  days  before  the  date  proposed  by  the 
applicant  for  the  amendment  to  become 
effective  in  cases  of  mergers;  acquisition 
or  airline  operational  assets  that  require 
an  additional  showing  of  safety  (e.g., 
proving  tests);  changes  in  the  kind  of 
operation  as  defined  in  §  119.3; 
resumption  of  operations  following  a 
suspension  of  operations  as  a  result  of 
bankruptcy  actions;  or  the  initial 
introduction  of  aircraft  not  before 
proven  for  use  in  air  carrier  or 
commercial  operator  operations.  It  has 
been  the  FAA's  experience  that  these 
types  of  major  changes  do  take  at  least 
90  days  for  the  agency  to  determine  that, 
as  a  result  of  the  change,  the  applicant 
is  properly  and  adequately  equipped 
and  is  able  to  conduct  a  safe  operation. 

Under  §  119.51(b),  if  the 
Administrator  initiates  an  amendment 
to  operations  specifications,  the 
certificate  holder  would  have  7  days  to 
submit  written  information  or 
argiunents  on  the  amendment. 

Under  §  119.51(d).  a  certificate  holder 
may  petition  for  reconsideration  of  a 
decision  on  an  amendment  to 
operations  specifications.  If  the 
amendment  is  not  related  to  an 
emergency  situation,  the  petition 


suspends  the  effectiveness  of  the 
amendment. 

Comments:  USAIR  Express,  RAA. 
Mesa,  ASA  address  the  required  lead 
times  proposed  for  making  either 
desired  or  directed  changes  to 
operations  specifications.  Commentere 
state  that  the  proposed  requirements  to 
file  an  air  carrier-desired  operations 
specifications  change  90  days  before  the 
effective  date  is  excessive.  Additionally, 
the  requirement  to  respond  to  changes 
in  cq>eration8  specifications  within  7 
days  when  directed  by  the 
Administrator  and  complete 
implementation  within  30  days  is 
imreasonable. 

An  individual,  ASA.  and  RAA 
indicate  that  the  proposed  language  in 
§  119.51(d)  would  not  permit  the 
continuation  of  the  practice  of  sta3ring 
the  effectiveness  of  an  amendment 
when  an  air  carrier  submits  a  petition 
for  reccmsideration.  The  commenters 
recommend  that  the  petition  for 
reconsideration  stay  the  effective  date  of 
an  amendment  pending  the  final  review 
of  the  petition. 

FAA  Response:  In  response  to 
comments  that  a  request  to  change 
operations  specifications  must  be  filed 
90  days  in  advance  of  the  desired 
effective  date,  the  FAA  will  add  "unless 
a  shorter  time  is  approved"  to 
§  119.Sl(c)(l)(i)  so  as  not  to  imply  that 
a  carrier  must  allow  the  full  90  days. 
The  rest  of  paragraph  (c)  reflects  current 
part  121  and  part  135  language  and  is 
adopted  as  proposed. 

Smce  §  119.51(d)(3)  clearly  states  that, 
if  a  petition  for  reconsideration  is  filed 
within  30  days  and  if  no  emergency 
situation  exists,  the  effectiveness  of  an 
amendment  to  operations  specifications 
issued  by  the  certificate-holding  district 
office  is  stayed  pending  final  review  of 
the  petition.  The  procedures  for 
emergency  situations,  spelled  out  in 
paragraph  (e),  are  not  substantially 
different  than  currently  found  in 
§§  121.79  and  135.17.  Therefore  tiiere 
will  be  no  changes  to  current 
procedures  as  a  result  of  new  §  119.51 
(d)  and  (e). 

Section  119.53 — Wet  leasing  of 
aircraft  and  other  transportation  by  air 
arrangements.  Proposed  §  119.53  on  wet 
leasing  would  be  revised  from  current 
§  121.6  to  do  the  following:  (1)  clarify 
that  the  leasing  requirements  pertain 
only  to  wet  leasing  (which  is  defined  in 
§  119.3  as  a  lease  of  an  aircraft  that 
includes  the  provision  of  any 
crewmember);  (2)  extend  the  wet  leasing 
requirements  to  part  135  operations;  (3) 
prohibit  a  wet  lease  from  a  foreign  air 
carrier  or  any  other  foreign  person;  (4) 
prohibit  a  wet  lease  from  any  person  not 
authorized  to  engage  in  conunon 
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carriage;  (S)  specify  that  the 
Administrator,  ui>on  approval  of  the  wet 
lease,  would  det^nnipe  which  party  to 
the  agraanent  has  operational  control 
and  would  amend  the  appropriate 
operations  spedScations  of  both  parties, 
if  naoesaary;  and  ,(6]  allow  a  wet  lease 
charter  flight  to  tfansport  passengers 
who  are  stranded  because  of  the 
cancellation  of  tl^ir  scheduled  flight, 
provided  that  the  wet  lease  flight  is 
authorized  by  0$T  or  the  Administrator, 
as  applicable,  and  that  the  charter  flight 
is  conducted  under  the  rules  applicable 
to  a  supplemental  or  on-demand 
operation.  These  clarifications  reflect  im 
the  most  part  cur^nt  administrative 
procedures.         j 

Conanents:  NAICA  proposes 
reorganization  of'§  119.53,  including  a 
new  paragraph  regarding  operations 
specifications  fori  short  term  wet  leases 
(short  term  substitute  service)  that  could 
occur  writhout  prior  FAA  approval  in  a 
situation  %vhere  there  is  insufficient 
time  to  permit  conpUance  with  the 
usual  requirements  for  a  wet  lease. 

USAir  Express  sees  this  issue  as  an 
example  of  part  1|19  addressing  changes 
which  are  not  relevant  to  the  goal  of 
bringing  OHnmutbr  operations  up  to  the 
standards  of  part  121 ,  and  imposing 
new  restrictions  on  wet  lease  activities 
at  the  same  time.  This  company  finds 
fault  with  the  fact  that  §  119.53  requires 
certificate  holders  conducting 
operations  to  be  held  to  the  same 
operaticms  authotities  as  certificate 
holders  arranging  for  the  substitute 
operations. 

British  Airway*  objects  to  §  119.53 
becaiiae  it  prohibits  any  wet  leasing  to 
U.S.  carriers  from  foreign  air  carriers 
without  any  safsty  just&cation.  British 
Airwajrs  sees  this  prohibition  as 
interfering  with  healthy  competitive 
relationships  betWeen  carriers  in  an 
intematifflial  madcet.  Japan  Airlines 
agrees  with  Briti^  Airways'  point  and 
adds  that  this  "discriminatory" 
prohibition  contradicts  the  Department 
of  Transportationi's  economic 
regulations  providing  for  wet  leasing  of 
aircraft  by  foreign  air  carriers  to  U.S.  air 
carriers.  Japan  Airlines  argues  that 
foreign  air  carrieis  are  pennitted  to 
operate  aircraft  \4  the  U.S.  only  if  they 
meet  rigorous  retjuirements  of  pari  129 
of  the  FAA  regulations,  which  would 
imply  that  these  tircraft  are  safe.  Japan 
Airlines  also  claims  that  this  reg\ilation 
might  be  contrary  to  a  fiiendship  treaty 
between  the  Unitpd  States  and  Japan. 
The  company  suggests  that  the  FAA 
address  any  speqfic  foreign  carrier 
safety  concerns  viith  something  other 
than  a  blanket  prf>hil»tion  of  the  type 
proposed. 


FAA  Response:  The  changes  to 
current  requirements  for  wet  leasing  in 
§  119.53  codify  existing  FAA  policy  on 
wet  leasing,  llie  FAA  requires  operators 
anducting  wet  leasing  operations  to 
hold  operations  specifications  for  the 
same  kind  of  operation  as  that  being 
conducted  in  order  to  be  sure  that  me 
operatOT  is  qualified  to  conduct  that 
kind  of  operation.  Since  foreign  air 
carriers  may  conduct  operations  onfy 
under  part  129.  they  do  not  hold 
operations  specifications  for  current 
part  121  <x  part  135  certificate  holders 
and,  therefore,  may  not  conduct  wet 
leasing  operations  for  part  121  or  part 
135  certificate  holders.  The  FAA  is 
considering  NACA's  suggestion 
regarding  short  term  wet  leasing  and 
intends  to  request  that  ARAC  develop 
recommendations  on  this  issue. 
Regulatory  language  is  amended  to 
allow  short  notice  wet  lease  operations 
to  be  conducted  prior  to  providing 
information  required  by  §  119.53(c). 

Section  1 19.55 — Obtaining  deviation 
authority  to  perform  operations  uAder  a 
U.S.  military  contract.  Proposed 
§  119.55  establishes  a  new  procedure  to 
obtain  deviation  authority  to  perform 
under  a  U.S.  military  contract.  This 
would  require  the  certificate  holder  to 
submit  diis  deviation  authority  request 
to  DOD's  Air  Mobility  Command 
(AMC),  who  would  review  the^equest 
and,  in  turn,  forward  it  and  the  AMC 
recommendation  on  to  the  FAA  for  final 
review.  The  logic  behind  having  the 
AMC  review  this  is  to  provide  an 
additional,  and  more  efficient, 
evaluation  by  a  more  qualified  authority 
on  the  needs  of  the  military  operation. 

Conmiente:  One  commenter  expresses 
concern  about  the  FAA's  need  to  have 
the  AMC  serve  as  an  extra  check  on 
FAA  knowledge  of  deviation  authority. 
The  odnmenter  states  that  adding 
another  agency  to  the  process  does  not 
serve  the  interest  of  readiness,  for 
during  military  operations,  the  demands 
from  the  military  come  "fast  and  furious 
with  many  changes." 

FAA  Response:  As  the  FAA  explained 
in  Notice  9S-5,  during  the  Desert 
Shield/Desert  Storm  operations,  the 
agency  was  inimdated  with  requests  for 
deviations.  The  AMC  has  the  resources 
to  consolidate  these  requests,  identify 
the  specific  regulations  from  which 
relief  is  sought,  and  evaluate  the 
requests  to  determine  whether  the  relief 
sought  would  be  needed  to  accomplish 
the  military  mission.  This  procedure 
will  enable  the  agency  to  process  these 
requests  more  efficiently,  should  the 
need  arise  in  the  future. 

Emergency  Operations  (§§  119.57  9- 
119.58).  These  two  proposed  new 
sections  generally  recodify  §§  121.57(c). 


121.557, 121.559.  and  135.19.  Section 
119.57  addresses  emergency  sitiiations 
where  it  is  impossible  for  the  certificate . 
holder  who  intends  to  conduct 
emergency  operations  to  act  without 
tluntHigh  and  complex  planning,  such 
as  during  natural  disasters  like  floods  or 
earthquakte.  Section  119.58  is  tailored 
to  emergency  operations  where 
thorough  and  complex  plaiming  are 
inherently  impossible  due  to  the  critical 
issue  of  time  and  the  nature  of  the 
emergency. 

Conunents:  Three  commenters 
express  concern  about  this  proposed 
section.  One  of  the  commenters  believes 
that  this  consolidation  of  two  related  yet 
distinct  categories  would  cause 
confusion:  "^Section  119.57  relates  to 
certificate  authority  to  conduct  certain 
operations  on  an  emergency  approval 
basis,  while  §  119.58  relates  to 
emergency  operational  situations  that 
may  require  emergency  deviation  fit>m 
prescribed  procedures  and  methods, 
weather  minimums.  and  FARs  to  the 
extent  required  for  jfU^t  safety. "  The 
commenter  recommends  renaming 
§119.57  to  read  "Obtaining  Emergency  - 
Deviation  Authority  to  Perform 
Unapproved  Operations"  and  §  119.58 
to  be  "Operational  Emergencies 
Requiring  Immediate  Decision  and 
Action."  Additionally,  the  commenter 
expresses  concern  that  §  119.58(b)  needs 
to  be  modified  to  more  clearly  reflect 
dispatcher  capability/responsibility, 
joint  responsibility,  and  a  cross-check 
mechanism  to  ensure  critical 
operational  decisions  are  not  made  at 
the  exclusion  of  safoty. 

Another  commenter  states  that  while 
he  supports  the  NPRM,  he  beUeves  that 
this  recodification  would  cause  greater 
confusion  and  contradict  the  purpose  of 
existing  safety  rules  because  it  goes 
beyond  the  sccn>e  of  the  NPRM.  He 
claims  that  "[t]ne  two  types  of 
'Emergency  Authority'  are  of  totally 
difiisrent  contexts,  are  truly  irrelevant  to 
each  other  and  there  is  no  apparent 
advantage  to  this  proposed 
modification";  hence,  this  proposed 
action  is  "clearly  imwarranted." 

The  Airline  Dispatchers  Federation 
objects  to  the  recodification  of 
§§  121.557, 121.559,  and  135.19  as  new 
§  119.58  on  the  grounds  that  emergency 
procedures  are  an  operational  issue,  not 
a  certification  issue  and  thus  should  be 
located  in  the  operational  rules  of  part 
121  and  135. 

FAA  Response:  The  FAA  accepts  the 
commenters'  suggestions.  Therefore 
§  119.58  does  not  appear  in  final  part 
119.  histead  §§  121.557, 121.559  and 
135.19  will  be  retained  in  parts  121  and 
135.  However,  the  substance  of 
proposed  $  1 1 9. 5  7  on  obtaining 
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deviation  authority  for  certain 
emergency  operations  does  not  appear 
in  current  part  121  or  part  135. 
Therefore,  this  section  is  retained  in  the 
final  rule.  This  new  section  will  provide 
procedures  for  such  situations  as  the 
recent  hurricane  in  the  U.S.  Virgin 
Islands.  Deviation  authority  was  needed 
in  order  to  allow  rescue  and  supply 
flints  into  and  out  of  damaged  airports. 

Section  119.59— Conducting  tests  and 
inspections.  In  §  119.59,  the  FAA 
proposed  language  to  emphasize  both 
the  authority  of  FAA  inspectors  to  gain 
access  to  a  certificate  holder's  boolu  and 
records  and  the  fact  that  a  certificate 
holder  risks  suspension  of  part  or  all  of 
its  operations  specifications  if  it  fails  to 
provide  that  access.  Without  access  to 
those  records,  the  FAA  cannot  fiUfill  its 
safety  mission.  No  comments  were 
received  on  this  issue  and  the  final  rule 
is  adopted  as  proposed. 

Section  119.61 — Duration  of 
certificate  and  operations  specifications. 
Section  119.61  sets  out  the  conditions 
imder  which  certificates  or  operations 
specifications  become  ineffective. 

Comments:  Two  commenters 
recommend  that  when  operations 
specifications  are  changed  or 
superseded,  the  carrier  should  be 
required  to  surr«ider  the  obsolete 
copies  to  the  FAA.  This  would  preclude 
the  chance  of  outdated  operations 
specifications  being  in  the  hands  of  the 
"field  operators." 

FAA  Response:  It  is  the  responsibility 
of  the  certificate  holder  to  have 
procedures  in  place  to  ensure  that  the 
most  ciurent  copies  of  the  operations 
specifications  are  adequately  and 
acciuately  distributed.  The  FAA  is  not 
requiring  that  outdated  operations 
specifications  be  surrendered  to  the 
FAA  because  of  the  administrative 
burden  that  such  a  requirement  would 
entail.  However,  the  FAA  has  decided  to 
incorporate  into  §  119.61  a  new 
paragraph  (c),  which  contains  the 
§  135.35  language  for  surrender  of 
operations  specifications  and  certificate 
if  a  certificate  holder  terminates 
business. 

Section  119.63 — Recency  of 
operation.  Proposed  §  119.63  would 
prohibit  a  certificate  holder  bom 
conducting  a  kind  of  operation  if  that 
kind  of  operation  has  not  been 
conducted  for  a  period  of  30 
consecutive  days.  The  certificate  holder 
must  advise  the  Administrator  at  least  5 
consecutive  calendar  days  prior  to 
resimiption  of  that  kind  of  operation 
and  make  itself  available  for  any  FAA 
reexamination  that  the  FAA  considera 
necessary. 

Conunents:  Eight  compentera  address 
this  proposed  requirement.  One  says 


that  30  days  is  too  short  a  period  and 
recommends  a  6-12  month  period. 
NACA  recommends  a  6-month  period. 
Comair  comments  that  the  requirement 
is  burdensome  to  active  air  carriers 
wanting  to  conduct  supplemental 
operations;  this  commenter  says  that  the 
requirement  shoiUd  be  changed  to  apply 
to  certificate  holdera  or  air  carriers  who 
have  not  conducted  any  operations,  not 
just  a  particular  kind  of  operation,  in  the 
previous  30  calendar  days.  A  similar 
comment  is  made  by  another  individual. 
NACA  comments  that  this  requirement 
is  burdensome  to  air  carriers  conducting 
any  type  of  operation  (domestic,  flag,  or 
supplemental),  especially  to  carriere 
who  provide  these  services  imder  short- 
term,  short  notice  wet  leases.  USAir 
Express  states  that  the  proposed  rule 
would  seriously  impact  the  ability  of 
part  121  domestic  and  flag  operators  to 
conduct  occasional  supplemental 
operations  since  these  operations  are 
often  required  on  less  than  5  days 
notice.  Also,  since  many  part  121 
certificate  holders  conduct  their 
supplemental  operations  using  the  same 
procediires  as  their  scheduled 
operations,  there  is  no  benefit  from  this 
requirement.  SP  Aircraft  says  that  the 
requirement  would  be  burdensome  to 
on-demand  small  aircraft  operators  and 
to  the  FAA  and  that  the  rule  should 
provide  relief  for  these  certificate 
holdera. 

Mesa  and  RAA  point  out  that  the 
proposed  rule  is  imclear  in  its  use  of  the 
term  "kind  of  operation"  and 
recommend  that  the  FAA  define  this 
term. 

FAA  Response:  In  response  to 
comments,  the  FAA  has  made  the 
following  changes  to  §  119.63  in  the 
final  rule: 

If  part  121  and  part  135  scheduled 
operatora  do  not  conduct  scheduled 
operations  for  more  than  30  days,  the  5- 
day  notification  provision  would  apply. 
For  part  121  and  135  scheduled 
operators,  no  notification  is  required  to 
conduct  supplemental  or  on-demand 
operations  provided  they  continue  to 
conduct  scheduled  operations  without 
being  dormant  for  more  than  30  days. 

Part  121  supplemental  operators  or 
part  135  on-demand  operatora  who  have 
not  conducted  supplemental  or  on- 
demand  operations  for  more  than  90 
days  must  notify  the  FAA  at  least  5  days 
before  resinning  operations. 

In  response  to  the  comment  to  define 
"kind  of  operations,"  §  119.3  defines 
five  kinds  of  operation  as  one  of  the 
various  operations  a  certificate  holder  is 
authorized  to  conduct  as  specified  in 
the  operations  specifications;  that  is, 
domestic,  flag,  supplemental, 
commuter,  or  on-demand. 


Management  Requirements  (Proposed 
Sections  119.65  through  119.71).  Notice 
95-5  proposed  to  consohdate 
management  pereonnel  requirements  for 
operations  conducted  under  part  135  or 
part  121  into  new  part  119  and  to  apply 
management  pereonnel  requirements  to 
domestic  and  flag  operations.  The 
management  pereonnel  requirements  for 
operations  conducted  under  part  135 
(§§119.69  and  119.71)  would  be 
substantially  the  same  as  those  currently 
in  §§  135.37  and  135.39.  The 
management  persoimel  requirements  for 
operations  conducted  under  part  121 
(§§119.65  and  119.67)  would  be  similar 
to  those  currently  in  §§  121.59  and 
121.61,  which  now  apply  only  to 
supplemental  operations. 

The  only  sigmficant  changes  under 
the  proposed  management  requirements 
for  part  121  and  part  135  are  as  follows: 

Director  of  safety.  The  FAA  proposed 
that  each  certificate  holder  that 
conducts  operations  under  part  121 
must  have  a  director  of  safety.  This 
pereon  would  be  responsible  for  keeping 
the  highest  management  officials  of  the 
certificate  holder  fully  informed  about 
the  safety  status  of  the  certificate 
holder's  entire  operation.  The  FAA 
believes  that  an  independent,  full  time 
position  is  important  if  at  all  available 
or  possible.  However,  it  recognizes  that 
in  smaller  operations,  the  director  of 
safety  function  may  be  an  additional 
function  of  a  current  manager.  Section 
119.65(b)  provides  flexibility  in  the 
requirements  for  positions  and  number 
of  positions  for  management  personnel, 
including  the  director  of  safety. 

Director  of  operations.  The  FAA 
proposed  for  §  119.67(a)  to  require  a 
director  of  operations  to  have  both  3 
yeare  experience  as  a  PIC  of  an  aircraft 
under  part  121  or  part  135  and  3  years 
supervisory  experience  in  a  position 
that  exercised  control  over  any 
operations  conducted  with  aircraft 
under  part  121  or  part  135. 

In  the  case  of  a  person  becoming  a 
director  of  operations  for  the  firat  time, 
the  FAA  proposed  that  the  PIC 
experience  in  large  aircraft  be  recent, 
i.e.,  3  yeara  of  experience  within  the 
past  6  yeara.  (See  proposed 
§  119.67(a)(3)(i).)  Additionally,  for  all 
directors  of  operation  under  part  121, 
the  minimum  of  3  years  of  supervisory 
or  managerial  experience  must  have 
been  obtained  within  the  last  6  yeara. 
(See  proposed  §  119.67(a)(2).) 

Additionally,  for  operations 
conducted  under  part  135,  the  FAA 
proposed  that  the  director  of  operations 
have  the  following  experience: 

(1)  At  least  3  yeara  of  supervisory  or 
managerial  experience  within  the  last  6 
yeara,  in  a  position  that  exercised 
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operatioDal  control  over  any  operations 
conducted  imdei  nart  121  or  part  135; 
or  I  . 

(2)  For  a  person' with  previous 
experience  as  a  director  of  operations,  at 
least  3  years  experience  as  a  PIC  of 
aircraft  operated  under  part  121  or  part 
135;  or  for  a  person  becoming  a  director 
of  operations  for  t)w  first  time,  the  3 
years  of  PIC  experience  must  have  been 
obtained  within  the  past  6  years. 

Director  of  maintenance.  To 
standardize  the  certificates  required  for 
the  diractn^  of  ma4ntenance,  proposed 
§  119.e7(c)  and  ll|9.71(e)  would  require 
that  a  director  of  i^aintenance  hold  a 
current  mechanic  {certificate  with  both 
airframe  and  pow^rplant  ratings. 

Also,  the  reqiiirlment  in  present 
§  135.39(c)  that  tht  required  experience 
in  maintaining  aircraft  must  include  the 
recency  reauirem^nts  of  §  65.83  has 
been  added  to  projxMed  §  119.67(c)  and 
carried  over  to  proposed  §  119.71(e). 

Chief  pilot.  ProjKwed  §  119.71(c)(1) 
and  (d)(1)  omitted  the  word  "current" 
from  existing  &13$.39(b)(l)  and  (b)(2) 
because  these  pilot  certificates  no  longer 
have  an  expiraticni  date  and  are  revoked 
only  for  cause.  The  words  ".and  be 
qualified  to  serve  M  PIC  in  at  least  one 
type  of  aircraft  used  in  the  certificate 
holder's  operation"  are  added  to  clarify 
that  the  chief  pilot  miist  meet  recency 
of  experience  requirements  and  medical 
requirements.       1 

m  addition  to  holding  the  appropriate 
certificate,  in  order  to  be  eligible  to  be 
a  chief  pilot  in  palt  121  or  135 
operations,  a  person  must  have  at  least 
3  years  experience  as  a  PIC  of  aircraft 
operated  under  parts  121  or  135. 
However,  if  that  person  is  becoming  a 
chief  pilot  for  the  first  time,  the  3  years 
experience  must  have  been  obtained 
within  the  previous  6  years. 

Chief  inspector.  Proposed  %  119.67(d) 
requires  a  chief  inspector  for  each 
operator  conductiiig  part  121 
operations.  In  addition  to  the  existing 
eUgibility  requirei^ients.  the  chief 
inspector  would  be  required  to  have  at 
least  1  year  of  experience  in  a 
supervisory  position  maintaining  large 
aircraft. 

Deviation  authority.  Proposed 
§§  119.67(e)  and  119.71(f)  authorize  the 
Manager  of  the  F^ght  Standards 
Division  in  the  re^on  of  the  certificate- 
holding  district  ovce  to  authorize  a 
certificate  holder  \o  employ  a  person 
who  does  not  meet  the  qualifications  in 
proposed  §§  119.97  or  119.71.  For  a 
certificate  holder  or  applicant  that 
wants  to  employ  9  person  who  does  not 
hold  the  required  airman  certificate 
(e.g..  ATP  oertificAte.  commercial  pilot 
certificate,  airfran^e  and  powerpluit 
certificate),  the  deiiaation  authority 


sections  would  not  cover  such  a  lack  of 
airman  certification  situation.  The 
deviation  authority  provides  a  means  for 
competent  and  qualified  personnel  who 
do  not  meet  the  management  personnel 
qualifications  to  be  employed  in 
required  positions. 

Cbmrnents;  A  number  of  commenters 
responded  to  the  proposed  management 
requirements  for  part  119.  These  are 
discussed  below. 

E^rector  of  Safety.  United  Express 
comments  that  the  creation  of  the 
director  of  safety  position  is  in  the  best 
interest  of  the  flying  public  but  that  the 
position's  responsibilities  will  depend 
on  airline  size,  equipment,  and  type  of 
operations.  This  conmienter  says  that 
for  small  certificate  holders,  the  chief 
pilot  or  ciurent  director  of  operations 
could  assiune  the  duties.  United  Express 
also  says  that  this  position  should 
qualify  imder  current  §  121.61. 

NTSB  and  several  other  commenters 
say  that  the  director  of  safety  should  be 
independent  from  operational  functions 
and  have  direct  access  to  the  highest 
levels  of  management. 

ALPA  recommends  that  in  code- 
sharing  operations,  the  director  of  safety 
should  report  directiy  to  the  mainline 
Safety  Vice  President;  if  a  code  sharer 
does  not  have  a  director  of  safety,  then 
code-sharing  pilots  should  have  access 
to  the  mainline  safety  organization. 
ALPA  also  recommends  that  the 
director  of  safety  maintain  a  toll  free 
telephone  hotline.  In  addition.  ALPA 
recommends  that  the  director  of  safety's 
qualifications  include  at  least  3  years  of 
supervisory  experience  and  possession 
of  one  of  the  following:  an  Airline 
Transport  Pilot  (ATP)  license.  Airframe 
and  Powerplant  (A  &  P)  license  or 
Dispatcher  license,  or  demonstration  of  '■ 
other  approved  equivalent  aeronautical 
trainine.  ^ 

Fainmild  states  that  a  separate 
director  of  safety  position  is 
unnecessarily  burdensome  and  that 
safety  is  a  concern  of  all  managers.  This 
commc^ter  recommends  rhanging 
§  119.?*a)  so  that  the  director  of  safety 
is  not  required  to  be  a  full-time  position. 

Comair.  ASA,  Culfstream,  ana  RAA 
say  that  §  119.67  does  not  provide  any 
qualification  requirements  for  the 
director  of  safety.  These  commenters 
request  that  the  FAA  permit  certificate 
holders  to  designate  directors  of  safety 
based  upon  their  needs  and  without  an 
FAA  approval  process. 

Big  Sky  Airlines  and  NATA 
recommend  that  smaller  certificate 
holders  be  allowed  lo  combine  the 
director  of  safety  position  with  an 
already  existing  position.  Metro 
International  Airways  also  points  out 
the  burden  of  this  requirement  on  small 


certificate  holders  (e.g.,  those  with  10- 
1 5  employees  or  one  or  two  aircraft). 
This  commenter  recommends  that  these 
certificate  holders  be  allowed  to 
determine  which  management 
perscmnel,  especially  the  director  of 
safety  and  chief  inspector,  are  needed 
and  to  combine  these  and  other 
positions  as  well. 

One  commenter  recommends  that 
smaller  operations  be  permitted  to 
employ  contracted  or  part-time  safety 
officers  who  could  act  for  more  than  (me 
carrier.  This  could  reduce  these 
certificate  holders'  financial  burden 
associated  with  hiring  additional 
personnel. 

One  commenter  recommends  that  the 
director  of  safety  have  direct 
conmumication  paths  with  dispatch, 
maintenance,  flight  attendant,  and 
ground  operations. 

Samoa  Air  also  points  out  that  the 
requirement  for  additional  management 
personnel  for  certificate  holders  with 
three  or  fewer  aircraft  is  burdensome 
and  that  a  proper  internal  evaluation 
program  should  keep  management 
informed  of  the  certificate  holder's 
safety  status. 

One  commenter  says  that  §  119.69 
does  not  require  a  part  135  certificate 
holder  to  have  a  director  of  safety  and 
that  this  position  should  be  required  for 
these  certificate  holders. 

One  commenter  recommends  that  the 
director  of  safety  be  excluded  from 
enforcement  action  similar  to  the 
Aviation  Safety  Reporting  System  under 
§91.25. 

Inter  Island  recommends  that  the 
safety  officer  be  any  line  pilot  with  6 
months  experience  with  the  company 
and  that  this  position  be  kept  from  the 
working  ranks  of  line  pilots.  According 
to  the  commenter,  this  function  should 
not  be  given  to  the  chief  pilot  or  director 
of  operations. 

Ot/ier  comments  on  management 
requirements:  USAir  Express  says  that 
the  requirements  of  this  proposed 
section  are  burdensome  to  large 
certificate  holders  because  it  imposes 
requirements  which  are  designed  for 
small  certificate  holders  onto  these  large 
certificate  holders.  This  commenter 
states  that  hoge  certificate  holders  might 
have  many  positions  at  the  Vice 
President  or  Director's  level  to  fulfill 
these  management  hmctions  that  a 
small  certificate  holder  would  fulfill 
through  the  positions  of  directs  of 
operations,  director  of  maintenance, 
chief  pilot  or  chief  inspector.  This 
commenter  also  notes  that  the 
management  of  large  carriers  is  more 
complex,  involving  knowledge  of  such 
areas  as  labor  relations,  legal  issues, 
finance,  and  quality  assurance.  To 


assiune  that  these  subjects  can  be 
mastraed  while  also  obtaining  the 
required  number  of  years  of  experience 
for  each  management  position  is 
unrealistic.  Finally,  tbds  commenter 
objects  to  the  explanation  of  deviation 
authority  regarding  the  allowance  of 
unlicensed  persons  to  hold  maiuigement 
positions  and  says  that  it  is  inconsistent 
with  the  language  of  the  proposed  rule 
itself. 

Fairchild  Aircraft  finds  §  119.67  to  be 
more  strin^nt  than  its  corre^)onding 
section  in  part  121  (§  121.61).  This 
commenter  suggests  that  $  119.67(a)(1) 
be  changed  to  aUow  the  director  of 
operations  to  hold  or  have  held  an  ATP 
certificate  and  also  to  delete  the  words 
"large  aircraft"  in  order  to  recognize 
that  not  all  former  part  135  certificate 
holders  have  been  operating  large 
airplanes. 

RAA  and  many  other  commenters 
support  "grandfathering"  existing  key 
management  personnel  in  the  wi^e  of 
the  proposed  rule's  more  stringent 
experience  and  qualification 
requirements.  These  commenters  point 
out  that  existing  personnel,  such  as  the 
directors  of  operations  and 
maintenance,  chief  pilot,  and  chief 
inspector,  may  already  possess  excellent 
management  skills,  and  that  to  hire  new 
personnel  would  be  unnecessary  and 
burdensome.  Action  Airlines  suggests 
that  instead  of  having  to  replace  existing 
personnel  when  air  carriers  upgrade 
their  equipment,  they  should  have  the 
option  to  get  deviation  or  wavier 
authority  and  continue  to  use  existing 
directors  of  operations,  chief  pilots,  and 
directors  of  maintenance. 

Metro  International  Airways  states 
that  the  addition  of  management 
personnel  would  have  a  significant 
impact  on  operatora  that  only  operate 
two  or  three  affected  aircraft.  The 
positions  of  chief  inspector  can  be 
handled  effectively  by  the  director  of 
maintenance.  With  such  a  small  fleet  of 
aircraft,  the  chief  inspector  would  spend 
many  boms  idle.  Also,  a  small 
commuter  is  more  likely  to  contract  out 
most,  if  not  all,  maintenance  functions. 
In  this  situation,  the  director  of 
maintenance  could  easily  oversee  that 
all  work  is  completed  to  FAA  standards 
and  signed  off  by  an  appropriate  person 
with  an  LA  rating. 

The  commenter  also  opposes  the 
proposed  increase  in  management 
experience,  indicating  it  will  have  a 
significant  impact  on  small  and 
proposed  commuter  airlines.  Not  only 
will  higher  wages  be  needed  to  attract 
those  applicants  that  have  the  necessary 
experience,  but  the  operators  will  need 
to  lure  those  who  qualify  from  secure 
positions  within  the  industry.  The 


commenter  requests  that  the  FAA  define 
"large."  stating  there  is  a  difference 
between  a  B747  and  a  Beech  1900C.  The 
commenter  recommends  that  the  FAA 
retain  the  part  135  provision  that  allows 
the  combinations  of  one  or  more  of  the 
required  management  personnel.  As  the 
airline  grows  it  is  understandable  that 
the  management  functions  would 
separate  and  the  manager's  experience 
level  would  rise.  The  addition  of  a  chief 
inspector  and  a  director  of  safety  would 
create  a  top  heavy  airline  that  could  not 
operate  at  a  reasonable  cost.  Combining 
these  positions  must  be  allowed  so  new 
entrants  with  small  fleets  will  have  the 
chance  to  build  an  organization  proudly 
serving  the  public  and  the  public's 
interest. 

American  supports  modifying  the 
minimum  requirements  for  director  of 
operations,  chief  pilot,  director  of 
maintenance,  and  chief  inspector  under 
§  135.37  operations  to  reflect  part  121 
standards. 

One  commenter  objects  to  the 
proposed  requirement  that  a  director  of 
maintenance  have  5  yeara  experience  in 
the  past  5  years  because  it  could 
disqualify  those  in  management 
positions  who  may  have  been  the 
victims  of  downsizing  and  companies 
going  out  of  business. 

One  commenter  disagrees  with  the  6- 
year  currency  requirement  for  the  3 
years  as  PIC  (under  proposed 
§  119.67(a))  for  a  person  becoming  a 
director  of  operations  for  the  first  time. 
This  conunenter  believes  that  PIC  time 
is  much  more  relevant  to  a  director  of 
operations'  administrative 
responsibiUties  and  that  the  ourency 
requirement  should  apply  to  the  chief 
pilot,  whose  function  is  much  more 
technical.  This  conunenter  also 
disagrees  with  proposed  §  119.71(c)(1) 
and  (d)(1)  whidi  exempts  the  chief  pilot 
from  being  qualified  to  serve  as  PIC  in 
operations  conducted  under  part  121. 
He  believes  that  since  the  chief  pilot  is 
directiy  responsible  for  the  proficiency 
of  the  pilots,  he  should  be  able  to  serve 
in  this  capacity. 

Commuter  Air  Technologies  says  that 
4  years  in  an  aircraft  type  is  more 
important  than  4  years  in  maintaining  a 
large  aircraft  as  qualification  for  chief 
inspector.  This  conunenter  adds  that 
small  certificate  holders  rely  on  senior 
maintenance  personnel,  such  as, 
director  and  chief  inspector,  for 
technical  and  administrative  leadership 
and  that  experience  in  aircraft  type 
would  better  provide  this  type  of 
experience  and  skill  as  opposed  to 
experience  in  maintaining  large  aircraft. 
Similarly,  one  conunenter  objects  to  the 
use  of  the  phrase  "large  aircraft"  when 
many  commuter  predecessors  are  not 


"large"  aircraft  (by  the  definition  of 
SFAR  41);  this  could  exclude  qualifying 
excellent  candidates  from  such 
management  positions  as  director  of 
operations,  chief  pilot,  and  director  of 
maintenance. 

FAA  Response:  The  FAA  contends 
that  most  cunentiy  employed  directors 
meet  the  new  standards.  For  those 
directora  who  do  not,  §  119.67(e)  allows 
operators  to  request  authorization  from 
their  district  office  for  the  continued 
employment  of  those  directors. 
However,  note  that  §§  119,67(e)  and 
119.71(f)  provide  for  exceptions  from 
experience  requirements,  but  not  from 
requirements  to  hold  necessary 
certificates.  The  FAA  anticipates  that 
most  operators  whose  directors  do  not 
meet  the  new  requirements  will  request 
authorization  and  that  those  requests 
wiU  be  granted.  The  FAA  agrees  that  in 
some  cases  the  proposed  recency 
requirements  would  place  an 
unnecessary  burden  on  those  directora 
who  may  have  extended  periods  of 
unemployment  prior  to  being  hired. 
Thus,  for  the  final  rule,  the  FAA  is 
changing  some  of  the  recency 
requirements.  The  final  rule  also 
standardizes  the  language  as  much  as 
possible  between  operations  and 
airworthiness  management  positions. 
The  final  rule  gives  relief  for  those 
operatora  who  do  not  operate  lai^ge 
aircraft. 

The  FAA  will  develop  handbook 
guidance  on  management  personnel  to 
provide  FAA  inspectors  with  criteria  to 
respond  to  requests  concerning  issues 
raised  by  commenters,  such  as  the 
combining  of  certain  positions  in  the 
case  of  small  operators.  In  analyzing 
such  requests,  the  FAA  will  consider 
the  number  of  airplanes  being  operated, 
the  number  of  employees,  the 
complexity  of  the  operation,  the  abiUty 
of  the  operator  to  perform  required 
tasks,  and  the  equivalent  level  of  safety. 

The  final  rule  contains  the  following 
requirements: 

Director  of  Safety 

The  major  carriera  have  told  FAA  that 
they  already  have  established  this 
position  and  are  already  fulfilling  this 
function.  For  other  operations, 
§  119.65(b)  provides  flexibility  for 
establishing  this  position. 

Director  of  Operations 

Section  119.6^  requires  3  years  of 
experience  as  PIC  of  a  large  airplane 
operated  under  part  121  or  part  135  of 
this  chapter  when  the  certificate  holder 
operates  large  airplanes.  If  the  certificate 
holder  uses  only  small  airplanes  in  its 
operation,  the  experience  may  be 
obtained  in  either  large  or  small 
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airplanes.  For  first  time  applicants,  both 
§§  119.67  and  119.71  require  that  the  3 
years  PIC  experience  must  have  been 
obtained  within  the  past  6  years. 

ChkfPilat  I 

Section  119.67  requires  3  years  of 
experience  as  PIC  of  a  lao^  airplane 
operated  under  part  121  ot  part  135  of 
this  chapter  when  the  certificate  holder 
operates  large  airplanes.  If  the  certificate 
holder  uses  only  small  airplanes  in  its 
operation,  the  experience  may  be 
obtained  in  either  large  or  small 
airplanes,  fat  firA  time  applicants,  both 
§$119.67  and  119.71  require  that  the  3 
years  PIC  «qperie|ice  must  have  been 
obt^ned  within  the  past  6  years. 

Director  of  Maintfnance 

Sectimi  119.67  requires  3  years  of 
expoience  withia  the  last  6  years  in 
maintaining  or  repairing  aircraft. 


Section  119.71  requires  3  years  of 
experience  within  any  amount  of  time 
in  maintaining  or  repairing  aircraft  The 
requirement  in  §  119.67(c)(4)(i)  that  the 
director  of  maintenance  have  experience 
in  mwintiiining  "large  aircraft"  has  been 
changed  to  "aircraft  with  10  or  more 
passenger  seats"  to  provide  for 
maintenance  eiqperience  acqxiired  by 
work  for  an  affected  conunuter. 

Chief  Inspector 

The  requirement  in  §  119.67(d)(2)  and 
(d)(3)  that  the  diief  inspector  have 
experience  in  maintaining  "large 
aiitsraft"  has  been  chang^  to  "aircraft 
with  10  or  more  passenger  seats"  to 
provide  for  maintenance  exp«ience 
acquired  by  woric  for  an  affscted 
commuter. 

Derivation  and  distribution  tables. 
The  purpose  of  the  revisions  to  part  121, 
Subparts  A,  B,  C,  and  O,  and  part  135, 


Subpart  A,  is  to  delete  all  sections 
which  have  been  moved  to  part  119, 
such  as  requirements  using  outdated 
terminology.  Subparts  B,  C,  and  D,  and 
certain  sections  of  Subpart  A  of  part  121 
are  entirely  deleted  as  well  as  certain 
sections  of  subpart  A  of  part  135 
because  these  requirements  are  either 
obsolete  or  have  been  moved  to 
proposed  part  119.  SPAR  38-2 
terminates  15  months  after  the  date  of 
publication  of  this  final  rule  and  many 
of  its  provisions  have  been  moved  to 
part  119.  Also  part  127  is  deleted  as 
discussed  above  under  "§  119.25- 
Rotorcraft  operations."  Table  3  is  a 
derivation  table,  showing  the  origin  and 
current  source  in  SEAR  38-2,  part  121, 
or  part  135  of  many  of  the  new  sections 
in  part  119.  Table  4  is  a  distribution 
table,  showing  the  location  in  part  119 
for  each  section  removed  from  part  121, 
part  135,  and  SPAR  38-2. 


Table  3.— Derivation  Table  for  Part  119 


SiApailA: 

119.1(a) 

119.1(b) 

119.1(c) 

119.1(d) 

119.t(^ 

119i 

119J 

119.5(a) 

119.6(b) .. 

119.5(c) 

1t9.5(d) 

119.5(e) 

119.5(1) 

119.5(8) 

119.6(h) 

119.5© 

119.5(0 

119.7(a) 

119J(b) 

119.9(a) 

119J<b) 

Subpart  8: 

119.21(a) 

119.21(b) 

11921(c) 

119.23(a) 

11923(b) 

11925(a) 

1l92S4b) 

Subpart  C: 

119.31  

119.33(a) 

119.33(b) 

119.33(c) 

119.36(a) 

119.36(b) 

119.36(c) 

119.36(d) 

119.36(e) 

119J6(f) 

119.36(g) 

119.36(h) 

119.37(a) ..... 

119.37(b) 

119J7(c) ..-. 


Bfnedon 


New  language. 

SFAR  36-2,  Section  1(a). 

New  language. 

New  language. 

New  language. 

ISFAR  38-2,  Section  6  and 

ISFAR  38-2,  Section  2(a). 

SFAR  38-2,  Section  2(b). 


new  language. 


6FAR  38-2.  Section  1(a)0). 

SFAR  38-2,  SecNon  1(a)(3). 

SFAR  38-2,  Section  1(b). 

SFAR  38-2,  Section  1(c).  121.4. 135.7. 

BFAR  38-2,  Fiuah  paragraph  tolowing  Section  1(a)(3)  and  new  language. 

h2127(a)(1).  121.51(aX1),  135.13(a)(3). 

1136.33. 

SFAR  38-2,  Section  3. 

12123.121.43. 

13529. 


SFAR  38-2.  Secien  4<a),  1 21 .3. 

SFAR  38-2.  Saeion  4(b). 

New  language. 

SFAR  38-2,  Section  5(a). 

SFAR  38-2.  Section  5^). 

SFAR  38-2.  Section  4(c).  5(c),  and  (d)  and  new  language. 

SFAR  38-2.  Section  44c).  5(c).  and  (d)  and  new  language. 

SFAR  38-2.  Section  1(c).  2ia)  wid  (b).  121.3.  «id  135.5. 
SFAR  38-2,  Section  1(c),  2(a)  and  (b).  3. 121.3. 135.5. 135.13(a). 
SFAR  38-2.  Section  1(c).  2(a)  and  (b).  3. 121.3,  135.5. 135.13(a). 
SFAR  38-2.  Sectien  1(c).  2(a)  and  (b).  3. 121.3. 135.5. 135.13(a). 
12126. 121.47(a).  135.11(a). 
12126.  121.47(a),  135.11(a). 
121.47<a). 
'121.47(b). 
121.47(c). 
121.47(d). 
121.48. 
121.49. 

:i2125(a).  121.45(a).  135.11(b)(1)  «ml  new  language. 

;i2l25(a).  121.45(a),  135.11(b)(1)  and  new  language. 

1212S(a),  121.45(a),  135.1 1(b)(1)  and  new  language. 
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Table  3.— Derivation  Table  FOR  PART  119— Continued 


New  section 


119.37(d).. 
119.37(e).. 
119.39(a).. 
119.39(b) .. 
119.41(a).. 
119.41(b) .. 
119.41(c)  .. 
119.41(d) .. 
119.43(a).. 
119.43(b).. 
119.47(a).. 
119.47(b).. 
119.49(a) .. 
119.49(b) .. 
119.49(C)  .. 
119.49(d)  .. 
119.51(a).. 
119.51(b).. 
119.51(c)  .. 
119.51<d).. 
119.51(e).. 
119.53(a).. 
119.53(b).. 
119.53(c)  .. 
119.53(d).. 
119.53(e).. 
119.53(f)  ... 
119.55(a).. 
119.55(b).. 
119.55(c)  .. 
119.55(d).. 
119.55(e).. 
119.57(a).. 
119.57(b).. 
119.58(a).. 
119.58(b).. 
119.58(c)  .. 
119.59(a).. 
119.59(b).. 
119.59(c)  .. 
119.59(d).. 
119.59(e).. 
119.59(0... 
119.61(a).. 
119.61(b).. 
119.61(c)  .. 
119.63(a).. 
119.63(b).. 
119.65(a).. 
119.65(b).. 
119.65(c)  .. 
119.65(d).. 
119.65(e).. 
119.67(a).. 
119.67(b).. 
119.67(c)  .. 
119.67(d).. 
119.67(e).. 
119.69(a).. 
119.69(b) .. 
119.69(c)  .. 
119.69(d).. 
119.69(e).. 
119.71(a).. 
119.71(b).. 
119.71(c).. 
119.71(d).. 
119.71(e) .. 
119.71(f)... 


Based  on 


12125(a).  121.45(a).  135.11(b)(1)  and  new  language. 

12125(a),  121.45(a).  135.11(b)(1)  and  new  language. 

12127(a)(2).  121.51(a)(3),  135.11(b)(1). 

12127(a)(2),  121.51, 135.13(a)(2)  and  (b). 

121.77(a),  135.15(^. 

New  languJage. 

121.77(b).  135.15(b). 

121.77(c),  135.15(d). 

121.75(b),  135.63(a)t2). 

121.75(b),  135.63(a)(2). 

13627(a). 

121.83, 13527(b). 

121.5, 121.25(b).  121.45(b),  135.11(b),  and  new  language. 

121.45(b),  13^.1 1(b)(1)  and  new  language. 

135.11(b)(1)  and  new  language. 

121.75. 135.81. 

121.79(a),  135.17(a). 

121.79(b),  135.17(d). 

121.79(c),  135.17(b),  and  new  language. 

121.79(d),  135.17(c)  and  (d). 

121.79(b),  135.17(c)  and  (d). 

121.6(a). 

New  language. 

121.6(b). 

121.5(0). 

New  language. 

New  language. 

121.57(a)  and  (b). 

121.57(a)  and  (b). 

121.57(a)  and  (b). 

121.57(a)  and  (b). 

121.57(a)  and  (b). 

121.57(c). 

New  language. 

135.19(b). 

135.19(a). 

135.19(c). 

121.81(a),  135.73,  and  new  language. 

121.73, 121.81(a),  135.63(a),  135.73,  and  new  language. 

121.81(a). 

New  language. 

New  language. 

New  language. 

12129(a),  121.53(a),  (c),  and  (d),  135.9(a). 

12129(a),  121.53(c),  and  new  language. 

135.35. 

New  language. 

New  language. 

121.59(a). 

121.59(b). 

121.59(b). 

121.61  and  new  language. 

121.59(c). 

121 .61  (a)  and  new  language. 

121.61(b)  and  new  language. 

121.61(c),  135.39(c)  and  new  language. 

121.61(d)  and  new  language. 

121.61(b),  135.39(d). 

135.37(a). 

121.59(b),  135.37(b). 

121.59(b). 

135.39  and  new  language. 

121.59,135.37(0). 

135.39(a)(1)  and  new  language. 

135.39(a)(2)  and  new  language. 

135.39(b)(1)  and  new  language. 

135.39(b)(2)  and  new  language. 

135.39(0)  and  new  language. 

135.39(d)  and  new  language. 
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Part  121: 

121.3 

121.4 _.. 

121.6(a) 

121.6(b) 

121.7 

121.9 

121.13 

121.21  .„ 

^2^2i  ......... 

12125(a)  -... 

121.25(b) 

121.26  ..- 

121 27(a)(1) 
12127(a)(2) 

12129(a) 

121.41  

121.43 

121.46(a) 

121.45(b) 

121.47(a) 

121.47(b) 

121.47(c)  ._.. 

121.47(d) 

121.48 

121.49 

121.51  

121.51(aK1) 
12151  (a)(3) 

121.53(a) 

121.S3(c) 

121.S3(d) 

121.56 

121.57(a) ...- 

t2157(W 

121.57(c) 

121.59 

121.5e(a) 

121.59(b) ..-. 

121.59(c) 

121.61  

121.61(a) 

121.61(b) 

121.61(C) 

121.61(d) 

121.71  

121.73 

121.75  „ 

121.75(b) 

121.77(a) 

121.77(b) 

121.77(c) 

121.79(a) 

121.79(b) 

121.79(c) 

121.79(d) 

121.81(a) 

121.83 

Part  135: 

135.5 

135.7 

135.9(a) 

135.11(a) 

135.11(b) 

135.11(b)(1) 

135.13(a) 

135.13(a)(2) 
135.13(a)(3) 

135.13(b) 

135.15(a) 

135.15(b) 


Replaced  by 


J921  (a);  11931;  119.33. 

19.5(g). 

19.49(a). 

19.53(a). 

19.53(c)., 

1921. 
deleted. 

1925. 

19.1. 

19.7(b). 

19.37(a).  (b).  (c).  (d).  (e).  (0.  and  (g). 

19.49(a). 

19.35  (3)  and  (b). 

19.5(0. 

19.39  (a)  and  (b). 

19.61  (a)  and  (b). 

19.1. 

19.7(b). 

19.37(a).  (b).  (c).  (d).  (e).  (0.  and  (g). 

19.49  (a)  and  (b). 

19.35(a).  (b).  and  (c). 

19.35(d). 

19.35(e). 

19.35(f). 

19.35(g). 

19.36(h). 

19.39(b). 

19.5(1). 

19.39(a). 

19.61(a). 

19.61  (a)  and  (b). 

19.61(a). 
d^Mad. 

19.55(a).  (b).  (c).  (d).  and  (e). 

19.55(a).  (b).  (c).  (d).  and  (e). 

19.57(a). 

19J9(e). 

19.65(a). 

19.65  (b)  and  (c);  1 19.69  (b)  and  (c). 

19.65(e). 

19.65(d). 

19.67(a). 

19.67  (t^  and  (e). 

19.67(c). 

19.67(d). 

19.1. 
119.59(b). 

19.49(d). 

19.43  (a)  and  (b). 

19.41(a). 

1a41(c). 

19.41(d). 

19.51  (a). 

19.51  (b)  and  (e). 

19.51(c). 

19.51(d). 

19.59(a).  (b).  and  (c). 

19.47(b). 

i9.31;119.33(a).  (b).  and(c). 

19.5(g). 

19.61(a). 

19.35  (a)  and  (b). 

19.49(a). 

19.37(a).  (b),  (c).  (d).  (e).  (0.  and  (g);  119.39(a):  119.49  (b)  and  (c). 

19.33(a).  (b),  and  (c). 

19.39(b). 

19.5(i). 

1 9.39(b), 

19.41(a). 

19.41(b). 
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Replacedby 

135.15(d) .... 

119.41(d). 

135.17(a) .. 

119.51(a). 

135.17(b) ........ 

119.51(c). 

135.17(c) 

119.51  «9and(e). 

135.17(d) 

119.51(b).  (d).  and  (e). 

135.19 

119.58. 
119.47(a). 

13527(a) 

13527(b) .. 

119.47(b). 

13529 

119.9(a). 

^ 

135.31  

119.5. 

13o.33  •••••••••••• 

119.5®. 

135.35 

119.61(c). 
119.69(a). 

135.37(a) .. 

135.37(b) 

119.69(b). 

135.37(c) 

119.69(e). 

135.39 

119.69(d). 
119.71(a). 

135.39(a)(1)  ... 

135.39(a)(2)  ... 

119.71(1^. 

135.39(b)(1)  ... 

119.71(c). 

135.39(b)(2)  ... 

119.71(d). 

135.39(c) 

119.67(c);  199.71(e). 

135.39(d) 

119.87(e);  119.71(f). 

135.63(a) 

119.59(b). 

135.63(a)(2)  ... 

119.43  (a)  and  (b). 

135.73 

119.59  (a)  and  (b). 

- 

119.49(d). 

SFAR  38-2: 

Section  1(a)  ... 

119.1(b). 

Section  1(a)(3) 

119.5(d)  and  (e);  119.5(h). 

Section  1(b)  ... 

119.5(f). 

Section  1(c).... 

119.5(g):  119.31;  119.33  (a),  (b).  and  (c). 

Section  2(a)  ... 

1 19.5(a):  1 19.31 : 1 19.33  (a),  (b).  and  (c). 

Section  2(b)  ... 

1 19.5(b);  1 19.31 ;  1 19.33  (a),  (b).  and  (c). 

Section  2(c) .... 

129.1. 

• 

Section  3 

119.7(a);  119.33  (a),  (b).  and  (c). 

- 

Section  4(a)  ... 

11921(a). 

Section  4(b)  ... 

11921(b). 

Section  4(c) .... 

11925  (a)  and  (b). 

Section  4(d)  ... 

11925  (a)  and  (b). 

Section  5(a)  ... 

11923(a). 

Section  5(b)  ... 

11923(b). 

- 

Section  5(c)  „.. 

11925  (a)  and  (b). 

Section  5(d)  ... 

11925  (a)  and  (b). 

Section  6 

119.3. 

Vn.  Diacnssion  of  Comments  Related  to 
Costs  and  Benefits 

This  section  of  the  preamble  discusses 
those  costs  and  benefits  related 
comments  submitted  to  the  docket  for 
the  NPRM.  The  comments  are  presented 
by  topic  within  their  respective  areas  of 
concern. 

1.  Operations 

Flight  Time  Limitations.  A  commuter 
operator  from  Alaska  voiced  its 
concerns  about  the  potential  high  cost 
($502,000)  of  compliance  associated 
with  die  proposed  requirement  for  flight 
time  limitations.  According  to  this 
operator,  compliance  with  the  proposed 
rule  would  require  hiring  an  estimated 
15  to  75  percent  more  pilots,  depending 
on  the  location  of  its  operations  in 


Alaska.  Also,  there  would  also  be 
additional  costs  inairred  for  training. 

FAA  Response:  The  FAA  is  holding  in 
abeyance  a  decision  concerning  flight 
time  limitations  because  of  a  new 
proposal  that,  if  adopted,  would 
overhaul  all  of  the  flight  and  duty  rules. 

Dispatchers.  There  were  a  number  of 
comments  submitted  on  the 
establishment  of  a  dispatcher  system. 
However,  none  of  the  comments  were 
directly  related  to  costs.  Among  those 
comments  related  to  costs,  the  primary 
concern  pertained  to  the  idea  that  there 
woidd  be  significant  costs  incurred  by 
operators  in  remote  areas  (i.e..  most  of 
^aska)  or  those  operators  with  a  small 
number  of  airplanes  (fewer  than  five). 

FAA  Response:  There  are  four  points 
to  make  in  reference  to  the  comments. 
First,  the  conunenters  failed  to  provide 


any  specific  cost  information  to 
substantiate  their  claims  of  inctirring 
significantly  high  compliance  costs  for 
establishing  a  dispatch  system.  Second, 
it  is  the  FAA's  position  that  nearly  all 
part  135  commuters  already  have  the 
basic  communication  equipment  needed 
for  a  dispatch  system  because  they 
already  have  flight  locators  and  flight 
followers  conducting  some  degree  of 
operational  control.  Third,  even  in 
remote  areas  carriers  have  access  to 
contracted  commimications  systems. 
Fourth,  in  regard  to  the  personnel  costs 
associated  with  the  dispatch  system, 
these  operators  are  expected  to  upgrade 
most  of  their  existing  flight  locators  and 
flight  followers  to  be  dispatchers,  at  an 
hoiu-ly  wage  increase  of  $1.60  (or  $4,193 
annually).  Some  dispatchers  will  be 
hired  outside  of  the  company  at  an 
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annual  wage  of  S34,000.  This  positian  is 
baaed  on  inlbnnation  obtained  from  the 
Aircraft  Dispatchers  Federation  (AI^ 
and  a  siirvey  of  s^eral  part  135 
operators  %vith  diial  oper^cms 
specifications  (pc^  121  and  135).  The 
FAA  estimates  a  Cost  of  $13,000  as  the 
average  miniimim  wnniml  operating  cost 
of  establishmg  a  dispatch  system 
(assuming  nothing  is  in  place  by  a 
particular  operator].  This  includes  costs 
for  telephone  service,  office  space,  office 
furniture,  access  lb  a  current  weather 
service,  and  access  to  air-ground 
communications. 

Pilot  (Salifications.  Several 
commenters  are  opposed  to  the 
proposed  requirements  for  pilot 
qualifications  on  the  basis  of  an 
anticipated  high  Qost  of  compliance. 
.   FaA  Response.- The  final  mle  does 
not  contam  requi|ements  for 
crewmember  trailing  and  pilot 
qiialifications.  These  requirements  are 
contamed  in  a  separate  rulemaking 
action  that  pertains  to  operators  under 
parts  121  and  135. 

Cockpit  Protective  Breathing 
Equipment  (PBEh  One  airplane 
manu£u:turer  quostirau  the  need  for 
fire-fighting  FBE  on  the  flight  deck  of 
commuter  airplanes  with  10  to  19 
passenger  seats.  The  commenter  asserts 
that  it  would  cost  an  additional  $23,800 
dollars  (rather  than  the  FAA's  cost 
estimate  of  $400  per  PBE  unit)  to  equip 
each  one  of  its  l0^to-19-aeat  airplanes 
with  such  PBE  oni  the  flight  deck.  This 
cost  estimate  does  not  include  a  one- 
time $52,000  for  development  costs. 
According  to  the  (:ommenter,  its 
airplanes  are  already  equipped  wnth 
fixed  smoke-and-flaime  protection  PBE 
at  each  of  the  two  pilot  stations.  Thus, 
the  only  potential  cost  would  be  for  a 
fire-fighting  PBE  on  the  flight  dedc. 

FAA  ResponseiThe  FAA  has  decided 
to  drop  the  propqsed  requirement  for 
fire-fighting  PBE  bn  the  flight  deck  of 
affected  airplanes  with  10  to  19  seats. 

Costs  of  Compliance — All  Items. 
According  to  one'commenter,  the  FAA's 
analysis  grossly  underestimated  costs. 
The  cost  of  the  pmposed  rule  should  be 
$1.6  billion  instead  of  the  FAA's 
estimate  of  $275  million. 

FAA  Response:  The  FAA  disagrees 
with  the  commenter.  The  FAA 
contacted  the  coi|imenter  to  acqiure 
information  on  the  methodology  and 
basic  assimiptions  or  rationale  used  to 
derive  the  cost  estimate.  With  regards  to 
the  methodology « the  commenter 
indicated  that  he  fused  his  own 
judgment  and  In&rmation  provided  by 
other  conmienters.  None  of  his  analysis 
was  supported  empirically  by  outside 
sources  or  seemed  to  be  more  credible 
than  that  used  by  the  FAA.  As  to  the 


basic  assumptions,  the  commenter  said 
there  was  no  documentation  that 
detailed  the  methodology  used  to  derive 
his  cost  estimate  of  $1.6billion. 
Therefore,  since  the  commenter  was 
unable  to  substantiate  the  cost  estimate, 
the  FAA  will  retain  its  cost  estimate  and 
all  associated  methodology. 

2.  Cabin  Safety 

First  Aid  and  Medical  Kits.  Several 
commemers  provided  cost  estimates 
ranging  from  $1,500  to  $2,000  per 
airplane  for  the  first  aid  and  medical  kit 
requirement,  but  these  cost  estimates 
were  submitted  without  any  detailed 
documentation.  An  additional 
commenter,  who  was  contacted,  agrees 
with  the  cost  per  first  aid  kit,  but  argues 
that  the  tiunover  rate  should  be  100% 
a  year  due  to  pilfering. 

FAA  Response:  The  cost  estimates 
provided  by  the  commenters  are  higher 
than  the  FAA's  original  estimates.  "The 
FAA  based  the  equipment  costs  on  off- 
the-shelf  prices  that  would  be  available 
to  all  operators.  The  FAA  contacted  one 
commenter  that  estimates  the  cost  of 
$1,500  per  airplane  for  a  first  aid  kit. 
The  commenter's  cost  estimate  includes 
up  fivnt  costs  such  as  the  engineering 
designs,  administrative  paperwork,  cost 
of  tooling,  as  well  as  the  cost  of 
eqmpment  and  materials.  The  FAA 
assumes  that  the  first  aid  kits,  as  well  as 
medical  kits,  can  be  secured  with  Velcro 
tape  and  would  be  secure  enough  to 
meet  the  18-G  requirement.  As  to 
design  and  administrative  costs 
involved  with  securing  first  aid  and 
medical  kits,  the  FAA  is  using  the  up- 
front costs  of  $1,500  submitted  by  the 
commentere.  With  regards  to  pilferage, 
none  of  the  large  airlines  complain 
about  first  aid  kits  being  stolen,  and  the 
FAA  behoves  that  if  any  kits  are  stolen, 
air  carriers  would  take  positive  steps  to 
stop  such  activity. 

Locking  Cockpit  Door  and  Key. 
Several  commenters  are  concerned  that 
some  locking  cockpit  doors  would  have 
to  be  retrofitted  to  work  with  a  key,  but 
cost  estimates  are  not  provided. 

FAA  Response:  The  FAA 
acknowledges  that  the  commenters 
correctly  state  that  keyless  locks  on 
affected  lockable  cockpit  doors  would 
have  to  be  retrofitted  to  work  with  keys. 
Based  on  information  from  FAA 
technical  personnel,  the  FAA  is 
assuming  that  all  of  the  20-to-30-seat 
airplanes  would  have  their  locks  or 
doors  retrofitted,  at  a  total  cost  of  $182 
per  retrofit  ($100  equipment  +  $82 
labor). 

Flotation  Cushions  and  Life  Vests. 
One  commenter  opposes  the 
requirement  because  of  the  equipment 
cost  and  weight  penalty.  This 


commenter  states  that  the  seat  cudnons 
in  the  METRO  airplane  woidd  not  serve 
as  effective  flotation  devices.  In 
addition,  this  commenter  provides  a 
cost  estimate  for  acquiring  and 
retrofitting  individual  flotation  devices 
for  METRO  airplanes. 

FAA  Response:  The  FAA  concius  that 
if  the  seat  cushions  m  a  particular 
airplane  model  do  not  serve  as  flotation 
devices,  then  individual  flotation 
devices  would  have  to  be  acquired. 
Also,  the  FAA  verified  the  commenter's 
cost  estimate  and  has  incorporated  it 
into  the  regiUatory  evaluation  for  the 
final  rule. 

Halon  Fire  Extingaishers.  One 
commenter  frtnn  Alaska  provides  an 
aggregate,  cost  estimate  for  the  required 
halon  fire  extinguishers  which  was 
substantially  higher  than  the  estimate  in 
the  NPRM.  The  commenter  does  not 
provide  additional  commentary  on  the 
remiirmnent  beyond  the  costs. 

FAA  Response:  The  FAA  partially 
disagrees  with  this  commenter.  A  one- 
time cost  estimate  to  accoxmt  for  up- 
front administrative  and  engineering 
costs  to  comply  with  Type  Data 
Certificates  was  submitted  by  the 
commenter.  The  FAA  verified  this  cost- 
estimate  and  has  incorporated  it  into  the 
cost  of  the  final  rule.  However,  the  FAA 
contends  that  there  would  he  no  major 
retrofit  costs  because  the  halon  fire 
extinguishers  woidd  replace  existing 
fire  extinguishers  with  the  same  size 
canister.  The  FAA's  equipment  costs 
were  based  on  off-the-shelf  prices  for 
halon  which  would  be  available  to  all 
operators. 

Carry-on  Baggage.  A  commenter  from 
Alaska  believes  that  the  FAA's  cost 
estimate  for  the  carry-on  baggage 
screening  program  implementation  is 
too  low.  This  commenter  reasons  that 
the  wage  rates  and  paperwoii:  biuden 
woiUd  be  higher  for  the  Alaska  air 
carriers.  In  addition,  the  commenter 
strongly  objects  to  appljdng  the 
scanning  program  at  locations  that  do 
not  have  terminal  facihties.  This 
conunenter  beUeves  that  each  operator 
wriU  need  to  develop  a  measurement 
device  to  check  each  item  of  carry-on 
baggage  which  will  result  in  delays.  All 
of  this  will  cost  $156,000  per  year  for 
each  Alaskan  commuter  air  carrier; 
there  is  no  detailed  explanation  of  what 
this  entails.  Another  conunenter,  who 
was  contacted,  believes  that  for 
crewmembers  to  enforce  the  carry-on 
baggage  program  will  delay  each  flight 
one  minute;  this  flight  delay  will  need 
to  be  costed  out. 

FAA  Response:  The  FAA  disagrees 
with  these  commenters.  The  FAA  is 
unable  to  evaluate  the  Alaska 
commenter's  cost  estimate  without  a 


detailed  explanation  of  the  cost 
breakdown.  However,  it  is  important  to 
note  that  the  wage  rate  and  tlM 
paperwork  hours  assumed  in  the  NPRM 
were  national  averages,  so  these 
numbers  could  be  higher  in  some  parts 
of  the  country,  like  Alaska,  and  lower  in 
others.  In  addition,  no  carrier  would  be 
required  to  have  a  measuring  device  to 
carry  out  this  program;  the  baggage 
screening  program  is  visual  in  nature, 
and  the  requirements  and  costs  involved 
only  refer  to  preparing  baggage 
screening  procedures  for  the  carrier's 
operations  manual  and  an  addendmn  to 
the  Operations  Specifications.  Finally, 
the  FAA  does  not  beUeve  that  there 
would  be  delays  on  any  flights  due  to 
such  a  program  as  crewmembere  would 
be  "eye  balling"  carry-on  baggage  as 
passengOTS  are  boarding  at  the  same 
speed  mey  have  always  boarded. 

Flight  Attendants  at  the  Gate.  A 
commenter  believes  that  all  operatore 
woidd  only  use  trained,  authorized, 
substitute  personnel  when  coverage  is 
needed.  This  commenter  believes  that 
these  trained  persons  would  all  be  new 
hires  and  paid  annual  salaries  of 
$12,000.  One  commenter  from  Alaska 
opposes  the  requirement  for  flight 
attendants  at  the  gate.  The  commenter 
states  that  both  crewmembers  on  the  10- 
to-19  seat  airplanes  would  need  to  assist 
in  the  loading  and  imloading  process, 
and  hence  neither  could  stay  on  board 
with  passengere.  Fiuthermore,  the 
commenter  states  that  deplaning 
passengers  would  not  be  a  viable  option 
because  airports  in  Alaska  do  not  have 
the  proper  racilities.  Therefore,  the 
commenter  states  that  a  trained 
substitute  would  have  to  stay  on  board 
the  airplane  with  the  passengers  100% 
of  the  time.  The  commenter  states  that 
the  FAA  has  also  underestimated  the 
training  costs  and  wage  costs  so  that  this 
requirement  would  cost  about  $2.9 
miUion  each  year  for  all  of  the  Alaska 
commuter  air  carriers  to  comply. 

FAA  Response:  The  FAA  disagrees 
with  these  commentere.  The  authorized 
personnel  would  need  to  be  trained, 
reUable,  and  have  a  low  turnover  rate; 
an  annual  salary  of  $12,000  would  not 
be  high  enough  to  attract  such  people. 
These 'airplanes  typically  fly  only 
diuing  the  siunmer  months  so 
passengere  can  be  deplaned.  The  FAA 
contends  that  one  of  the  crewmembere 
can  stay  on  board  the  airplane  some  of 
the  time;  loading  and  unloading 
responsibiUties  can  often  times  be 
accomplished  with  one  crewmember. 
The  final  rule  has  been  changed  to  allow 
a  crewmember  to  stay  on  or  in  close 
proximity  to  the  airplane  to  comply 
with  this  requirement.  The  FAA  does 
not  beheve  it  is  likely  that  air  carriers 


in  Alaska  would  have  trained  substitute 
personnel  waiting  at  each  intermediate 
stop.  Accordingly,  the  FAA  believes  that 
Alaskan  air  carriers  would  either 
deplane  passengere  or  use  a 
crewmember. 

Passenger  Information.  One 
commenter  from  Alaska  disagrees  with 
the  FAA's  cost  estimate  for  passenger 
information  cards  and  beUeves  that  it  is 
too  low.  Alaskan  air  carriere  would  need 
to  devise  a  more  comprehensive 
information  system  due  to  the  many 
nationaUties  and  native  languages  in 
Alaska  and  this  would  entail  great 
expense.  Some  air  carriere  would  also 
have  to  translate  into  Japanese,  Korean, 
and  Russian  f(a  toiuists  from  the  Pacific 
Rim  nations.  The  commenter  also 
thought  that  the  FAA's  assumption  of  a 
three  year  Ufe  expectancy  for 
information  cards  was  too  high.  Based 
on  ex{>erience,  the  conunenter  states 
that  information  cards  last  less  than  a 
year  due  to  wear  and  theft.  The 
commenter  also  estimates  costs  of 
$26,000  for  Alaskan  conunuter  air 
carriere  in  the  first  year  and  $4,224  each 
year  thereafter. 

FAA  Response:  The  FAA  disagrees 
with  this  commenter  and  believes  that 
the  commenter  misunderstood  the 
requirements  of  this  proposed  section. 
There  is  no  ctirrent  or  proposed 
requirement  to  translate  any  passenger 
information  cards  into  any  other 
language.  In  addition,  the  industry 
average  for  passenger  information  cards 
is  three  yeara,  so  the  FAA  will  use  the 
NPRM  costs. 

3.  Certification 

Performance  Criteria.  Of  seven 
comments  received,  only  one 
manufactmer  provided  cost 
information,  litis  manufecturer  reports 
that,  for  their  part  23  commuter  category 
certificated  airplanes,  there  wo,uld  be  no 
compUance  costs.  However,  for  their 
SFAR  4lC  certificated  airplanes, 
developing  the  data  needed  to  comply 
with  the  part  121  requirements  for 
obstacle  clearance  and  for  accelerate- 
stop  would  be  $3,000  per  airplane  for 
obstacle  clearance  and  $2,500  per 
airplane  for  accelerate  stop.  For  their 
pre-SFAR  41C  airplanes,  it  would  be 
$63,000  pev  airplane  to  develop 
performance  data  for  obstacle  clearance 
and  $145,000  per  airplane  to  develop 
anti-skid  data,  to  purchase  and  install 
anti-skid  systems,  and  to  incur  the  35  lb. 
weight  penalty  for  accelerate-stop. 

FAA  Response:  In  the  Notice,  the  FAA 
stated  that  all  part  135  scheduled 
airplanes  would  be  able  to  meet  these 
performance  criteria  and  that  the  only 
cost  would  be  a  $5,000  per  type 
certificate  to  provide  the  data  and  obtain 


FAA  approval  fior  mdusion  into  the 
airplane  flight  maniial.  After  additional 
review,  however,  the  FAA  reaUzes  that 
SFAR  41  and  predecessor  category 
airplanes  will  be  unable  to  meet  all  of 
the  part  121  performance  criteria 
without  having  to  offload  so  many 
passengere  or  cargo  as  to  become 
unprofitable  to  operate  in  scheduled 
passenger  service.  If  operatore  substitute 
airplanes  configured  with  9  or  fewer 
passenger  seats  for  these  airplanes,  there 
could  be  a  substantial  economic  loss 
and  potential  safety  reduction.  Thus,  the 
FAA  will  allow  the  operatore  of  these 
airplanes  to  have  15  yeare  to  meet  the 
part  121  performance  requirements. 
This  will  allow  operatore  sufficient  time 
to  plan  for  the  replacement  of  these 
airplanes  without  incurring  an 
enormous  economic  loss.  It  also  will 
allow  manufactiuere  time  to  develop 
better  substitutes  for  these  airplanes. 

Engine-Out-En-Route-Net-Flig^t  Data. 
There  were  three  commentere  on  this 
issue.  One  manufacturer  commenter 
reports  a  one-time  cost  of  $24,774  to 
create  the  required  one-engine- 
inoperative-en-route-net-flight-path  data 
which  do  not  exist  for  any  lO-to-19-seat 
airplanes.  Another  commenter  reports 
that  these  flight  data  are  not  included  in 
the  FAA  approved  airplane  flight 
manual. 

FAA  Response:  The  FAA  concure 
with  these  commentere  and  has  adopted 
the  commenter's  cost  estimate. 

C<u;go  Compartment  Smoke  Detector 
and  Fire  Extinguishing  Systems  and 
Cargo  Compartment  Uners.  Two 
commenters  report  a  per-airplane  cost  of 
$15,230  to  $15,580  to  install  smoke 
detectora  and  fire  extinguishera  in  the 
cargo  compartments  of  newly- 
manufactiu«d  lO-to-19-seat  airplanes. 
The  commenter  also  reports  a  per- 
airplane-retrofitting  cost  of  $17,420;  a 
one-time  cost  of  $85,400  for 
engineering,  designing,  testing,  and 
paperwork  for  FAA  approval;  and  32 
lbs.  of  added  weight  to  each  airplane. 
The  commenter  also  reports  a  per- 
airplane  cost  for  cargo  and  baggage 
compartment  linera  of  $13,000  for  a 
retrofit:  $10,420  for  a  newly- 
manufactured  airplane;  a  $463,950  cost 
for  a  one-time  engineering,  designing, 
testing,  and  paperwork  to  obtain  FAA 
approval  cost;  and  9  lbs.  of  additional 
weight.  Another  commenter  reports  a 
per  airplane  cost  of  $26,400  and  a 
weight  of  15  lbs.  This  commenter  also 
notes  that  the  NPRM  did  not  propose 
any  retrofitting. 

FAA  Response:  The  FAA  disagrees 
with  the  commenter.  The  FAA  proposal 
would  only  apply  to  newly- 
manufactured  airplanes  beginning  four 
yeare  after  the  effective  date.  Thus,  there 
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would  be  no  letro^  costs.  (After 
additional  analysik,  the  FAA  has 
deddsd  that  this  topic  needs  to  be 
spedficaUy  addreased  in  a  separate 
miamairing  lliusi  theie  wouid  be  no 
compliance  costs  for  this  in  the 
commuter  rule.)  , 

Landing  Gear  ittira/ IVamii^.  Two 
manufacturers  ani  one  operator  report 
that  all  of  their  10|^to-19-seat  airplanes 
have  aural  ^^^n<^in|  gear  warnings.  Two 
of  these  commenwrs  report  no 
compliance  cost.  The  other  commenter 
reports  a  one-tima  manufacturer's  cost 
of  $2,620  to  obtain  FAA  approval  of  the 
flight-manual  chaMes. 

FAA  F^ponse:  Tne  FAA  disagrees 
with  the  commentar  who  reported  a 
one-time  cost  because  the  presence  of 
the  aural  warning  device  in  existing 
airplanes  means  that  this  equipment 
was  already  included  and  approved  in 
the  airplane  fligh^manual.  As  the  FAA 
believes  that  all  a^Eected  airplanes 
already  onploy  aii  aural  warning 
system,  there  are  ao  compliance  costs. 

Ditching  Appnrtml.  There  were  five 
commenters  who  addressed  this  issue. 
One  conunenter  reports  a  $7,430  cost  for 
its  DeHavilland  Tifvin  Otters  to  comply 
writh  this  provisiofi.  Another  commenter 
reports  that  it  would  be  impossible  for 
the  Twin  Otter  to  bomply  with  the 
ditching  requirement  due  to  its  fixed 
landing  gear;  also  the  commenter  says 
that  other  airplans  operators  would 
incur  a  $180  per  ailrplane  paperwork 
cost  to  demonstrate  compliance. 
Another  commenter  reports  that  the 
costs  would  be  extremely  high.  Two 
commenters  report  that  there  would  be 
a  $1,500  one-timei  paperwork  cost  to' 
demonstrate  comf  liance  to  the  FAA  for 
revision  of  the  approved  flight  manuaL 

FAA  ResponserThe  FAA  agrees  wdth 
the  conunenters.  For  the  final  rule,  the 
compliance  period  will  be  extended  to 
15  years.  Thus,  the  potential  cost  of 
compliance  will  be  minimal. 

Take-Off  Wammg  System.  One 
manufacttirer  reports  that  the  per 
airplane  cost  to  install  take-off  warning 
devices  would  be  |$24,920  on  a  newly- 
manufactured  airilane;  $26,500  for  a 
retrofit;  and  $150^60  fm  a  one-time 
engineering,  dev^opment,  testing,  and 
FAA-approval  cost.  Also,  these  devices 
would  weigh  S  lbs.  Another  commenter 
reports  that  it  woeld  cost  $12',600  per 
airplane  to  install  a  2  lb.  take-off 
warning  device  oa  a  newly 
manufactured  airplane.  One  commenter 
reports  that  it  woald  cost  $11,350  per 
airplane  to  install  a  take-off  warning 
device  on  a  newly  manufactured 
airplane. 

FAA  ResponseiThe  FAA  estimates 
that  the  per  airplane  cost  for  a  newly 
manufactured  airplane  would  be 


$16,000  for  ^^eering,  develoi^ng, 
testing,  and  installing,  plus  an  ■nniml 
$1,600  inspection,  meintenance,  and 
repair  cost.  The  FAA  also  did  not         ' 
estimate  any  additional  weight  for  this 
device.  However,  after  furthw  technical 
review,  the  FAA  concludes  that  none  of 
these  airplane  models  (except  the  Beech 
99)  would  need  a  takeoff  warning 
system  because  a  takeoff  with  a  device 
in  the  most.adverse  position  does  not 
create  a  hazardous  condition.  For  the 
Beech  99,  that  problem  was  resolved 
when  the  FAA  issued  an  Airworthiness 
Directive  (AD)  requiring  these  airplanes 
to  install  a  takeoff  warning  system. 
Thus,  there  are  no  compliance  costs 
associated  with  this  requirement. 

Third-Attitude  Indicator.  Two 
commenters  report  that  there  would  be 
no  compliance  cost  for  newly- 
manufactured  airplanes  because  third 
attitude  indicators  are  standard 
equipment.  One  of  these  commenters 
reports  that  there  would  be  a  $1,500 
one-time  manufacturer's  paperwork  cost 
to  obtain  FAA  approval  to  changes  in 
the  flight  manual.  The  same  commenter 
reports  that  it  would  cost  $10,865  to 
retrofit  an  airplane.  The  other 
commenter  reports  that  the  per-airplane- 
retrofit  cost  would  be  between  $40,600 
for  a  Beech  1900C  and  $48,800  tot  a 
Beech  99,  and  that  a  third-attitude 
indicator  would  weigh  15  lbs.  An 
airplane  operator  reports  that  it  would 
cost  $40,000  per  airplane  to  retrofit  its 
Beech  lOOOCs.  AnoUier  airplane 
operator  reports  that  it  would  cost 
$17,000  per  airplane  to  retrofit  its 
DeHavilland  Twin  Otters.  Finally,  a 
commenter  reports  that  it  would  cost 
$53,170  per  airplane  to  retrofit 
airplanes.  In  addition  to  the  reported 
costs,  the  commenter  states  that  there 
was  insufficient  time  for  operators  to 
retrofit  these  airplanes  within  the  one- 
year  period  proposed  Iw  the  NPRM. 

FAA  Response:  The  FAA  estimates 
that  the  per  airplane  cost  would  be 
$16,000  for  a  retrofit  and  $8,000  for  a 
newly-manufactiued  airplane.  The 
annual  maintenance,  inspection,  and 
repair  costs  would  be  10  percent  of  the 
retrofitting  costs.  The  third-attitude 
indicator  and  wiring  would  weigh  5  lbs. 
Based  on  the  manufacturer  information, 
this  device  has  been  installed  on  all 
turbo-)et  and  commuter  category 
airplanes. 

The  FAA  contends  that  its  cost 
estimates  in  the  NPRM  are  valid. 
However,  the  FAA  accepts  the  comment 
that  the  additional  weight  would  be  15 
lbs.  After  additional  analysis,  and  in 
light  of  the  potential  high-costs  of  this 
proposal,  the  FAA  believes  that  this 
requirement  should  be  handled 
consistently  with  the  principle 


espoused  in  the  performance 
requirements.  On  that  basis,  the  final-  -,- 
rule  will  have  a  15-year  retrofit 
otxnpliance  period  for  afiiscted  10-t19    . 
seat  airplanes  and  predecessor  categ<»y. 

LavtAory  Fire  Protection.  Concerning 
lO-to-19  seat  airplanes,  two 
manufacturer  commenters  state  that 
very  few  of  their  airplanes  had 
lavatories.  For  those  few  that  do,  one 
manufactiuer  reports  that  installing  a 
lavatory  smoke  detector  and  a  built-in 
automatic  fire  extinguisher  in  each 
lavatory-waste  receptacle  would  cost 
$59,200  per  retrofit,  $8,800  for  a  newly 
mantifactiued  airplane,  and  would 
weigh  10  lbs.  The  other  commenter 
reports  it  would  cost  $8,350  for  a 
retrofit,  $7,800  for  a  newly- 
manufactured  airplane,  involve  a  one- 
time engineoring  cost  of  $49,000,  and 
would  increase  each  airplane's  weight 
by  IB  lbs.  Another  commenter  reports 
that  a  retrofit  would  cost  $725. 

Concerning  20-to-30-seat  airplanes, 
two  manufacturer  commenters  report 
that  it  would  cost  $4,000  to  retrofit  their 
airplane  lavatories.  One  of  these 
conunenters  also  states  that  only  one 
half  of  the  newly  manufactured 
airplanes  with  lavatories  have  these 
devices.  Two  airlines  and  one 
association  report  that  it  would  cost 
$2,500  to  retrofit  their  airplane 
lavatorips.  One  of  the  airlines  reports 
that  these  devices  would  weigh  20  lbs. 

FAA  Response:  Section  121.308(a) 
requires  each  lavatory  to  have  a  smoke 
detector  system  connected  to  either:  (1) 
A  warning  light  in  the  flight  deck;  or  (2) 
a  warning  li^t  or  an  aural  warning  in 
the  passenger  cabin  that  can  be  readily 
detected  by  a  flight  attendant  Section 
121.308(b)  requires  each  lavatory  to    .  . 
have  a  built-in  automatic  fire 
extinguisher  in  each  waste-disposal 
receptacle  in  the  lavatory.  These 
requirements  are  also  found  in  section 
25.854  but  only  for  airplanes  type 
certificated  after  1991.  There  are  no 
similar  provisions  in  part  135  or  part  23. 

In  reviewing  these  conmients  for  the 
20-to-30-seat  airplanes,  the  FAA 
believes,  although  these  commenters 
did  not  document  the  soiuces  for  their 
estimates,  that  these  estimates  appear  to 
be  based  on  the  cost  of  a  flight  deck 
warning  light  system,  wUch  would 
involve  some  airplane  rewiring. 
However,  the  FAA's  estimate  is  based 
on  the  operatOT  electing  the  second 
option  allowed  in  the  proposed  rule — ah 
aural  warning  device  that  could  be 
heard  by  the  flight  attendant.  That 
option  is  clearly  the  cost-effective 
option  for  20-to-30-seat  airplanes  that 
are  required  to  have  a  flight  attendant. 

These  provisions  are  largely 
unimportant  for  the  lO-to-19-seat 


airplanes  because  very  few  have  a 
lavatory.  In  fact,  one  manufacturer 
reported  that  none  of  their  airplanes 
operating  in  the  U.S.  has  one.  The  FAA 
believes  that  the  reported  costs  for  these 
individual  airplanes  are  so  large  because 
any  costs  to  engineer,  design,  and  test 
would  be  distributed  over  so  few 
airplanes.  However,  for  those  few  10-to- 
19-seat  aiiplanes  that  do  have  a 
lavatory,  the  FAA  changed  this  rule  to 
allow  an  aural  warning  system  that  can 
be  heard  by  the  flight  crew.  On  that 
basis,  the  FAA  determined  that  it  %vould 
cost  about  $175  to  retrofit  or  to  install 
in  a  newly  manufactured  airplane  a  5  lb. 
aiual  smoke  detector  that  requires  $50  a 
year  in  maintenance  and  inspection  and 
$15  a  year  for  replacement  batteries.  The 
FAA  also  determined  that  it  would  cost 
$300  to  retrofit  a  5  lb.  receptacle 
automatic  fire  extinguisher  that  requires 
$75  a  year  in  maintenance  and 
ion  and  $50  a  year  for 
ig.  These  costs  an;  $50  a  year 
more  tnan  the  costs  estimated  in  the 
NPRM. 

The  FAA  also  estimates  that  half  of 
the  272  existing  20-to-30  seat  airplanes 
certificated  before  1991  did  not  have 
these  devices  whereas  90  percent  of  the 
newly-manufactured  airplanes  have 
them.  The  FAA  accepts  the  commenter's 
statement  that  only  half  of  these  newly- 
manufactured  airplanes  have  these 
devices. 

Emergency  Exit  Marking.  One 
manufacturer  reports  that  installing  an 
emergency  exit  marking  light  would 
cost  $11,050  for  a  retrofit,  $9,100  for  a 
newly  manufactmed  airplane,  and 
would  involve  a  one-time 
manufacturing  cost  of  $87,280  to 
engineer,  design,  test,  and  obtain  FAA 
approval  for  tlds  device. 

FAA  Response:  The  cost  of  this 
provision  was  a  part  of  the  FAA's 
estimated  emergency  lighting  cost.  After 
additional  analysis,  the  FAA  believes 
that  given  the  passenger's  close 
proximity  to  emergency  exits  and  the 
high  cost  of  complying  with  the  lighting 
requirements,  affected  airplanes  will  not 
be  required  to  comply  with  certain 
lighting  provisions  in  121.310. 

Floor  Proximity  Lighting.  One 
manufacturer  commenter  reports  that 
installing  emergency  floor  proximity 
fighting  would  cost  between  $27,600 
and  $36,000  for  a  retrofit,  $20,800  for  a 
newly  manufactured  airplane,  and  the 
installed  lighting  would  weigh  12  lbs.  A 
second  manufacturer  commenter  reports 
that  it  would  cost  $19,000  for  a  retrofit; 
$15,000  for  a  newly  manufactured 
airplane;  there  would  be  a  one-time 
engineering,  developing,  testing,  and 
obtaining  FAA  approval  cost  of  $52,650, 
and  the  installed  lighting  would  weigh 


10  lbs.  This  commenter  also  proposes  an 
alternative  interior  lighting  of  the  exit 
'  and  exterior  emergency  exit  lifting  as 
a  substitute  for  the  full-scale  floor 
proximity  and  exterior  emei^ncy  exit 
lighting  in  the  NPRM.  This  alternative 
lighting  system  is  required  for  their 
airplanes  in  Great  Britain.  But  this 
commenter  did  not  report  the  cost  of 
their  proposed  alternative.  A  third 
manufacturer  commenter  reports  that  it 
would  cost  $8,000  for  a  retrofit.  One  air 
carrier  commenter  reports  that  it  would 
cost  about  $17,700  to  retrofit  its 
DeHavilland  Twin  Otters.  Another  air 
carrier  commenter  reports  that  it  would 
cost  $26,800  to  retrofit  its  Beech  1900Cs 
and  $22,800  to  retrofit  its  Jetstream  31s 
and  Beech  lOOODs.  One  association 
reports  that  it  would  cost  between 
$20,000  and  $50,000  for  a  retrofit.  A 
second  association  reports  it  would  cost 
$11,000  for  a  retrofit.  A  third  association 
reports  it  would  cost  $19,000  for  a 
retrofit.  Finally,  an  aviation  consultant 
group  reports  it  would  cost  $8,000  for  a 
retrofit 

FAA  Response:  The  FAA  estimates 
that  the  cost  to  comply  with  the 
emergency  lighting  requirements  in 
121.310  would  be  $2300  to  retrofit 
existing  airplanes  and  $2,000  to  install 
in  newly-manufactmed  airplanes.  After 
additional  analysis,  the  FAA  agrees  with 
these  commenters  that  the  earlier  FAA 
costs  severely  underestimated  the 
retrofitting  and  new  installation  costs. 
As  a  result,  the  FAA  determines  that  10- 
to-19-seat  airplanes  would  not  be 
required  to  meet  these  lighting 
requirements  in  121.310. 

Emergency  Exit  Exterior  Lighting.  One 
manufacturer  commenter  reports  that 
the  per  airplane  cost  would  be  $13,400 
to  install  a  15  lb.  emergency  exit 
exterior  lighting  system  on  a  newly 
manufactured  airplane  and  $17,950  for 
a  retrofit.  In  addition,  they  report  a  one- 
time engineering,  design,  testing,  and 
paperwork  for  FAA  approval  cost  of 
$64i^525.  However,  as  noted  in  the 
previous  section,  their  suggested 
alternative  to  floor  proximity  lighting 
would  also  contain  an  exterior 
emergency  lighting  capability.  Another 
manufactiuer  conunenter  reports  that 
the  per  airplane  cost  would  be  $11,800 
to  install  a  12  lb.  emergency  exit 
exterior  lighting  system  on  a  newly 
manufactiued  airplane  and  $17,250  to 
$23,550  for  a  retrofit.  One  air  carrier 
reports  that  it  would  cost  $9,400  per 
airplane  to  retrofit  its  DeHavilland  Twin 
Otters.  Another  air  carrier  reports  that  it 
would  cost  $16,640  to  retrofit  its  Beech 
1990Cs,  1900Ds,  and  its  Jetstream  31s. 

FAA  Response:  The  FAA  provided 
one  aggregated  cost  estimate  for  the 
emergency  lighting  system.  However,  as 


that  total  cost  estimate  for  all  lighting 
required  by  Section  121.310  was  $2,500, 
the  FAA  reevaluated  its  exterior- 
lighting-cost  estimate.  After  additional 
analysis,  the  FAA  agrees  with  these 
commenters  that  the  earlier  FAA  costs 
severely  underestimated  the  retrofitting 
and  new  installation  costs.  As  a  result, 
the  FAA  determines  that  lO-to-19-seat 
airplanes  would  not  be  required  to  meet 
these  lighting  requirements  in  121.310. 

Exterior  Emergency  Exit  Marking.  One 
manufacturer  commenter  reports  that  it 
would  cost  between  $350  and  $650  for 
an  airplane  operator  to  install  these 
markings  on  the  exterior  of  the 
emergency  exits.  One  association 
commenter  reports  that  it  would  cost 
$74  to  install  these  maikings.  Neither 
conunenter  discusses  the  number  of 
airplanes  that  would  need  to  have  these 
markings  installed. 

FAA  Response:  The  FAA  estimated 
that  about  10  perc«it  of  the  lO-to-19- 
seat  airplanes  would  need  to  comply 
with  this  requirement  at  a  cost  of  $100 
per  airplane.  However,  the  FAA  notes 
that  this  section  is  identical  to  Section 
135.178(g).  As  a  result,  there  are  no 
compUance  costs. 

Pilot  Shoulder  Harnesses.  One 
manufacturer  commenter  reports  that 
even  though  all  of  their  airplanes  are 
now  manufactured  with  the  single  point 
pilot  shoulder  harness,  they  would  still 
incur  a  $22,500  one-time  cost — 
presiunably  to  obtain  FAA  approval  for 
inclusion  in  the  flight  manual.  One 
association  commenter  reports  that  it 
would  cost  $440  to  retrofit  a  single  point 
shoulder  harness. 

FAA  Response:  The  FAA  did  not 
estimate  any  cost  for  this  provision 
because  the  proposal  did  not  require 
retrofitting  and  the  FAA  was  informed 
by  industry  that  the  single  point  inertial 
harness  for  pilots  is  standard  equipment 
on  all  ciurently-manufactiu^d  airplanes. 
Thus,  the  FAA  determines  that  there  is 
no  compliance  cost. 

The  FAA  disagrees  with  the 
commenter  who  reputed  a  one-time 
manufactiirer's  cost  because  this 
equipment  is  already  in  airplanes  and, 
hence,  approved  in  the  airplane  flight 
manual. 

Interior  Panel  Heat  and  Smoke 
Release  Standards.  There  were  two ' 
commenters  on  this  issue.  One 
manufacturer  commenter  reports  that 
the  per  airplane  cost  for  requiring  the 
more  stringent  fireproofing  material  for 
cabin  interiors  would  be  $77,550  for  a 
retrofit,  $67,500  for  a  new  installation, 
and  there  would  be  a  one-time 
engineering,  designing,  testing, 
retooling,  and  obtaining  FAA  approval 
cost  of  $627,910.  Another  manufactiuer 
commenter  reports  that  it  would  cost 
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$90,000  per  airplai}e  to  install  in  a 
newly  nunu&ctui^  airplane  and  also 
notes  that  the  Notice  t^d  not  propose  a 
retrofit.  It  should  be  noted  that  the 
commenter's  methedology  avsrages  any 
one-time  engineeiitig  and  development 
costs  into  the  expected  nombw  of  future 
sales  of  the  Beech  1900D. 

FAA  Response:  The  FAA  disagrees 
with  the  oommenters.  Manufacturers 
would  only  have  t(^  comply  with  the 
existing  typeK»rtification  standard. 
Therefore,  thece  weuld  be  no 
compliance  cost.  J 

Passenger  Seat  Qushion  Flammability. 
There  wwe  eight  c^mmoiters  on  this 
issue.  One  numufafturer  commenter 
r^mrts  that  the  per  airplane  cost  would 
be  $11,250  to  retrofit  one  of  its  airplanes 
with  fire-blocked-seat  cushions;  $10,250 
per  airplane  to  install  in  a  newly 
manufactured  airplane;  there  would  be 
a  one-time  engineering,  design,  testing, 
and  FAA-approval  costs  of  $85,415;  and 
it  would  add  20  lbs.  A  second 
manufarturer  commoiter  reports  that 
the  per  airplane  cost  would  be  between 
$20,000  and  $22,6Q0  for  a  retrofit; 
$3,400  in  newly  manubctured 
airplanes;  and  woujld  weigh  38  lbs.  One 
air  carrier  reports  tlutt  the  per  airplane 
cost  would  bis  $12,600  to  retrofit  its 
Beech  lOOOCs  and  $4,000  to  retrofit  its 
Beech  1900Ds  and  |etstream  31s. 
Anodier  air.cairlertreports  that  the  per 
airplane  cost  wdu14  be  $35,000  to 
retrofit  iU  OeHavilland  Twin  Otters. 
Another  air  carrier  reports  that  the  per 
airplane  cost  woulA  be  $20,000  to 
retrofit  its  fleet.  Th^  associations 
report  that  the  per  airplttie  retrofitting 
costs  would  range  fitxn  $20,000, 
$42,950,  and  $50,Gbo. 

FAA  Response:  the  FAA  estimated 
that  the  per-airplane-incremental  cost 
would  be  $20,000  to  retrofit  fire- 
blocked-seat  cushions,  $5,000  to  install 
tbeae  seat  cushions  on  newly- 
manufiactund  airplanes,  and  $10,000  to 
replace  these  seat  cushions  on  airplanes 
that  have  fire-blocked-seat  cushions.  An 
additiooal  cost  would  be  the  38  ft«.  of 
weight  these  seats  add  to  the  airplane. 
The  FAA  acknowUdges  the  bet  that 
difiarant  airplanes  would  have  difisient 
retrofittiiw  and  new  installation  costs. 

After  aculitional  analysis,  the  FAA 
accepts  the  manufictiuer  commenters' 
cost  estimates  for  their  airplanes  as  ¥vell 
as  accepts  the  air  carriw  estimates 
provided  for  the  DfHavilland  Twin 
Otter  and  the  Jetstaeam  31.  For  the  other 
t3^pes  of  airplanes  (hat  would  need  to  be 
retrofitted,  the  FAA  uses  an  average  of 
these  reported  retrofitting  costs 
weighted  by  the  number  of  each  type  of 
this  sirplane  still  iti  service.  The  FAA 
also  accepts  the  ccounenters  weight 
estimates  for  each  of  their  own 


airplanes.  After  additional  analysis,  the 
FAA  finds  that,  for  the  final  rule,  a  15- 
year  compliance  period  is  appropriate 
for  lO-to-19-seat  airplanes. 

"Fasten  Seat  BetV'  Lighted  Sign. 
There  were  two  commenters  on  this 
issue.  One  manufacturer  reports  that 
installing  a  fasten  seat  belt  light  would 
cost  between  $3,025  and  $4,000  for  a 
retrofit  and  $1,600  for  a  newly 
manufactured  airplane.  One  association 
reports  that  it  would  cost  $11,000  per 
airplane. 

FAA  Aespo/ise:  The  FAA  had  not 
estimated  any  compliance  costs  for 
section  121.317(b)  because  it  was 
believed  that  commuter  airplanes  had 
these  signs.  However,  after  additional 
analysis,  the  FAA  determines  that  a 
placard  and  a  pre-flight  briefing  provide 
an  equivalent  level  of  safety  to  a  lighted 
sign.  As  these  are  industry  practices, 
there  is  no  compliance  cost. 

Wing  Ice  Light.  There  were  two 
comments  on  this  issue.  One 
mamifacturer  reports  that  there  would 
be  no  compliance  costs  for  any  of  their 
airplanes.  One  association  reports  that  it 
would  cost  $11,000  to  install  wing  ice 
lights  on  its  members'  airplanes. 

FAA  Response:  In  the  Notice,  the  FAA 
did  not  estimate  any  costs  for  this 
provision  because  the  provision  states 
"No  person  may  operate  an  airplane  in 
idng  conditions  at  night  unless  means 
are  provided  fat  illuminating  or 
otherwise  determining  the  formation  of 
ice  on  the  parts  of  the  wings  that  are 
critical  firom  the  standpoint  of  ice 
accumulation."  The  FAA  holds  that  all 
of  the  airplanes  have  either  the  wing  ice 
lights  or  an  acc^table  alternative 
method  for  determining  the  idng 
accumulation  on  the  wings.  As  a  result, 
there  is  no  compliance  cost. 

Pitot  Heat  Indication.  There  were  five 
commenters  on  this  issue.  One 
manufacturer  reports  that  the  per^ 
airplane  cost  woidd  be  $9,250  to  retrofit 
pitot  heat  indication  tubes.  $10,600  to 
install  on  a  newly-manufactured 
airplane,  ^le  would  be  a  one-time  £ost 
to  apply,  engineer,  design,  and  test  of 
$31,670;  and  it  would  weigh  4  lbs. 
Another  manufacturer  commenter 
reports  that  it  would  cost  between 
$3,000  and  $5,700  per  airplane  to 
retrofit  its  models  no  longer  in 
production  and  it  would  weigh  1  lb. 
Tliis  conunenter  also  reports  that  all  of 
its  currently  manufactured  airplanes 
have  pitot  heat  indication  systems.  One 
air  carrier  reports  it  would  cost  $1,650 
to  retrofit  its  DeHavilland  Twin  Otters 
with  pitot  heat  indication  tubes.  One 
association  reports  that  it  would  cost  its 
members  $11,000  per  airplane  for  a 
retrofit  while  another  association 
rep(Hts  that  it  would  cost  its  members 


between  $1,500  and  $25,000  per 
airplane  for  a  retrofit 

FAA  Response:  Based  on  informatifm 
contained  in  the  Draft  Regulatory 
Evaluation  to  the  FAR/JAR 
Harmonization,  the  FAA  had  estimated 
that  the  per  airplane  costs  would  be 
$500  for  a  retrofit  and  $250  for  a  newly- 
manufactured  airplane.  After  review  of 
these  comments,  the  FAA  has  revised 
these  cost  estimates  to  $4,000  for  a 
retrofit,  $2,000  for  installation  on  a 
newly  manufactiued  airplane,  and  an 
additional  5  lbs.  of  wei^t  to  the 
airplane. 

Power  Distribution  System.  One 
conmienter  reports  that  Section 
121.313(c)  requires  a  power  supply  and 
distribution  system  that  meets  the 
requirements  of  six  sections  of  Part  25. 
They  state  that  this  would  require  a 
major  redesign  of  their  airplanes' 
electrical  power  distribution  system, 
lliey  report  a  i>er  airplane  cost  of 
$15,605  for  a  retrofit.  $12,660  for  a 
newly  manufactured  airplane,  and  a 
one-time  engineering,  design,  testing, 
and  paperwork  for  FAA  approval  of 
$156,256. 

FAA  Response:  The  FAA  disagrees 
with  this  commenter.  They  did  not 
notice  that  the  further  text  in  part 
121.313(c)  reads  "*  *  *  or  that  is  able 
to  produce  and  distribute  the  load  t<x 
the  required  instruments  and 
equipnoent,  *  *  *"Thereq\iirement 
allows  the  use  of  a  power  supply  and 
distribution  system  that  has  been  shown 
to  perform  its  functions,  l^us, 
compliance  can  be  established  by  means 
other  than  part  25.  As  a  result,  there  are 
no  compliance  costs. 

Out-of-Service  Time  to  Install 
Airplane  Equipment.  Four  commenters 
note  that  the  FAA  fuled  to  include  the 
cost  for  the  additional  out-of-service 
time  that  will  be  needed  to  install  all  the 
equipment  required  to  comply  with  the 
proposal.  Although  no  exact  costs  were 
provided,  these  commenters  assert  that 
this  time  eut  of  service  would  result  in 
a  sidMtantial  revenue  loss. 

FAA  Response:  Even  though  the  FAA 
attempted  to  design  the  proposed  rule  to 
miniinize  out-of-service  time,  the 
agency  agrees  with  these  commenters 
tl^t  th«re  would  be  some  out-of-service 
time  for  some  of  the  affscted  airplanes. 
However,  as  a  result  of  the  changes  bom 
the  NPRM  to  the  final  rule,  the  FAA 
contends  that  all  of  the  required 
eqmpment  by  the  final  rule  can  be 
installed  during  regularly  scheduled 
maintenance  and  there  will  be  no 
additional  out-of-service  time. 

4.  Maintenance 

The  Alaska  Air  Carriers  Association 
(AACA),  citing  the  uniqueness  of  the 
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Alaskan  operating  enviroiunent  and  the 
absolute  necessity  of  air  travel  in 
Alaska,  notes  that  most  Alaskan 
operators  utilize  mixed  fleets  and 
employ  maintenance  persoimel  who 
work  on  all  airplanes  in  such  mixed 
fleets.  The  AACA  maintains  that 
requiring  the  scheduling  of  maintenance 
persoimel  according  to  part  121 
standards  would  place  an  additional 
administrative  burden  and  financial 
compliance  cost  on  air  carriers  at 
locaticms  with  limited  persoimel  and 
mixed  fleets.  The  AACA  contends  that 
the  part  121  specification  of 
maintraiance  personnel  duty  time 
limitations  would  require  the  air  carrier 
either  to  develop  and  apply  separate 
work  schedules  for  part  121  and  part 
135  mechanics  or  to  hire  additional 
mechanics. 

FAA  Response:  With  few  exceptions, 
the  FAA  agrees  with  the  commenters. 
Part  121  requires  24  hours  offdming 
any  7  consecutive  days;  part  135  makes 
no  such  provision.  In  its  original 
assessment  of  maintenance  and 
preventive  maintenance  personnel  duty 
time  limitations,  the  FAA  assumed  the 
issue  to  be  non-controversial;  the 
existence  of  imjon  work  rules. 
Department  of  Labor  regulations  and  the 
generally  accepted  notion  of  a  "day  of 
rest"  were  believed  to  be  sufficient  to 
accomplish  the  same  result.  As  a 
tonsequence,  the  FAA  did  not  assess 
any  costs  associated  with  the  burden  of 
scheduling  and  providing  a  day  of  rest 
for  part  135  mechanics  as  is  required 
under  part  121  where  operators  must 
ensure  adequate  rest  for  their 
mechanics. 

TTie  FAA  maintains  that  mechanics, 
similar  to  pilots  and  flight  attendants, 
must  receive  adequate  rest  in  order  to 
perform  their  duties  properly  and  that 
the  minimimi  standard  required  under 
part  121  would  ensiue  that  the 
opportunity  for  rest  is  provided.  The 
FAA,  however,  concius  with  the  AACA 
that  the  extending  of  duty  time 
limitations  to  the  Alaskan  operators  of 
mixed  fleets  utilizing  maintenance 
personnel  tmder  both  parts  121  and  135 
would  be  an  additional  cost  burden. 
Therefore,  based  on  cost  information 
provided  by  the  AACA,  the  FAA  has 
adjusted  its  original  maintenance  cost 
estimates  accordingly.  The  adjustment 
is  two-fold:  1)  the  full  cost  burden 
inclusive  of  potential  added  labor  costs 
were  estimated  for  Alaskan  10-19  seat 
category  air  carriers;  and  2)  the 
administrative  maintenance  personnel 
scheduling  costs  without  the  labor  cost 
factor  were  estimated  for  the  remainder 
of  the  lO-to-19-seat  non- Alaskan 
commuter  fleet  as  well  as  the  20-to-30- 
seat  conunuter  fleet. 


Maintenance  Recordkeeping 
Requirements  (Recording).  The  AACA 
also  criticizes  the  FAA's  estimate  of  a 
one-time  cost  for  compliance  with  the 
conunuter  rule's  maintenance 
provisions.  The  AACA  maintains  that 
the  one-time  cost  is  underestimated  and 
that  there  would  be  on-going 
maintenance  recordkeeping  costs. 

FAA  Response:  TTie  FAA  concius  and 
has  adjusted  its  original  maintenance 
cost  estimates  accordingly.  In  this 
instance,  however,  the  FAA  has 
apportioned  the  added  required 
maintenance  recordkeeping  costs 
between  lO-to-19-seat  and  20-to-30-seat 
airplanes  for  the  total  domestic 
commuter  industry. 

Maintenance  Recordkeeping 
Requirements  (Records  Transfer).  One 
commenter  objects  to  the  proposed 
change  requiring  engine  and  propeller 
total  time  in  service  to  be  added  to  the 
list  of  required  recorded  items. 
Typically,  under  part  121,  only  the  total 
hours  in  service  of  an  airplane's 
airframe  is  transferred  information  on 
older  airplanes  because  operators  have 
not  been  required  to  retain  engine  and 
propeller  time  in  service  data. 
According  to  the  commenter,  this 
change  would  necessitate  operators  of 
older  121  airplanes  to  undergo  an 
extensive  search  of  maintenance  records 
to  determine  the  historical  times  on  the 
engine  and  propeller  if  such  data  is 
available  at  all. 

FAA  Response:  The  FAA  concurs 
with  the  commenter.  The  adoption  of 
part  135  wording  imposes  the  more 
comprehensive  part  135  maintenance 
recording  requirements  on  part  121 
operators  and  this  might  require  an 
extensive  search  of  maintenance  records 
with  some  additional  cost  to  an  operator 
of  older  part  121  airplanes.  The  FAA, 
however,  believes  that  any  additional 
cost  as  a  result  of  such  a  search  would 
be  minimal  and  has  been  taken  into 
account  with  the  cost  adjustment 
provided  imder  the  maintenance 
recordkeeping  requirements  for 
recording  addresssd  in  an  earlier 
comment.  The  FAA  believes  that  the 
additional  cost  would  be  minimal 
because  only  seven  existing  part  121 
operators  of  older  propeller-driven 
airplanes  would  be  affected  by  the  new 
requirement.  Typically,  most  part  135 
operators  utilizing  propeller-driven 
airplanes  already  retain  engine-  and 
propeller-total-time-in-service  data  and 
most  part  121  operators  utilize  jet- 
driven  airplanes. 

Continuous  Airworthiness 
Maintenance  Program  (CAMP).  One 
commenter  estimates  that  the  cost 
associated  with  the  CAMP  was 
considerably  greater  ($1.6  million) 


relative  to  the  FAA's  estimate  to 
develop  or  revise  and  upgrade  the 
CAMP  ($105,000)  as  a  result  of  the 
commuter  rule. 

FAA  Response:  The  FAA  does  not 
conciu-  with  the  conunenter's  estimate. 
The  FAA  maintains  that  nearly  all 
operators  of  airplanes  with  lO-to-19-  or 
20-to-30-seat  configurations  regardless 
of  whether  operating  under  part  121  or 
part  135,  are  either  conducting  their 
scheduled  maintenance  under  an 
approved  CAMP  or  have  adopted  a 
CAMP  as  the  basic  guideline  for  their 
scheduled  maintenance.  As  a 
consequence,  the  FAA  based  its  original 
estimates  on  the  cost  associated  witii  the 
minimum  editorial  changes  to  oi>erator8' 
CAMP'S  necessitated  by  the  commuter 
rule. 

The  FAA  however,  has  adjusted  its 
maintenance  cost  estimates  for 
recordkeeping  requirements  based  on 
the  comments  already  discussed  and 
detailed  above.  The  FAA  believes  the 
costs  described  by  the  conunenter  are 
costs  associated  with  the  new 
recordkeeping  requirements,  not 
administrative  costs  associated  with  the 
modifications  to  existing  CAMP's. 

5.  Partus 

Single-Engine  Airplanes.  Several 
commenters  state  that  the  NPRM  cost 
estimates  for  not  allowing  a  passenger  to 
sit  in  the  co-pilot  seat  on  a  single-engine 
Otter  are  understated.  One  commenter 
states  that  the  data  the  FAA  used  was 
based  on  national  averages  while  all  of 
the  airplanes  in  question  are  located  in 
Alaska.  The  commenters  also  state  that 
the  load  factors  and  operating  costs  in 
Alaska  are  much  higher  than  the  rest  of 
the  country. 

FAA  Response:  The  FAA  agrees  with 
the  commenters  and  will  not  prohibit 
qualified  (as  prescribed  by  §  135.113) 
single-engine  airplanes,  namely  single- 
engine  Otters,  from  carrying  a  revenue 
passenger  in  the  copilot  seat. 

Proving  Tests.  Several  commenters 
suggest  that  for  operators  who  are 
switching  from  part  135  to  part  121,  the 
FAA  should  allow  proving  tests  on 
revenue  flights.  Other  conunenters 
contend  that  since  the  airplanes  they  are 
using  and  the  routes  they  are  flying  are 
not  changing,  the  FAA  should  not 
require  a  proving  test.  Still  other 
commenters  state  that  the  FAA's 
estimate  of  $437  hourly  airplane 
operating  costs  was  too  low.  (This  rate 
includes  crew,  maintenance,  and  fuel 
costs.)  The  conunenters'  estimates  range 
from  $750  to  $1 ,050  per  hour  versus  the 
FAA's  average  estimate  of  $483  per  hour 
for  20-to-30-seat  airplanes  and  $463  per 
hoiu'  for  lO-to-19-seat  airplanes.  Finally, 
some  part  135  operators  commented 
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that  they  alieady^Met  many  of  ttw  put 
121  raquinraents  tond  ahould  not  have 
to  have  a  proving  test 

FAA  Response:  Fat  moat  part  135 
operators,  the  biggest  afbct  the  NPRM 
would  have  on  ^m  would  be  the 
estahHshment  of  a  dispatch  system. 
Thus,  for  some  opetatois.  the  FAA 
could  devise  teststhat  would  entail  only 
limited  in-flight  paving  tests.  This 
could  be  done  almost  entirely  from  the 
operator's  dispatcii  center.  For  the 
initial  upgrade  to  bait  121,  the  FAA  will 
not  le^iiie  compUanoe  with  the  initial 
airplane  proving  ttats  requirements  of 
Section  121.163(a)  for  airplanes  already 
used  by  the  affscted  commuters  in  Part 
135  operations. 

.  As  for  the  hourly  airplane  operating 
cost,  some  of  the  oommenteis  provided 
hourly-charter  rates.  However,  the  cost 
of  the  rule  would  not  necessitate  that 
opoators  give  up  a  revenue  or  charter 
flight  to  complete  tthe  proving  test 
Therefue.  die  cost  of  the  rule  would  be 
only  the  direct  operating  cost  of  the 
airplane  based  oo  a  direct  operating  cost 
rate  and  not  the  carter  rate.  The  FAA's 
estimate  wras  con^stent  with.estimates 
provided  by  sevei^  airplane 
mannfiirturers. 

Management  Personnel.  One 
conunenter  says  tlkat  a  number  of  their 
management  posennel  would  not  meet 
the  new  criteria  and  that  they  would 
have  to  hire  all  naiw  personnel  er  a 
consultant  Other  ccnnmenters  argue 
that  existing  personnel  should  be 
"grendisthned  in?'  underihe  final  rule. 
Another  commenler  says  diat  the 
requirement  for  part  121  operators  that 
a  director  of  maintenance  have  five 
years  of  ejcperienoB  within  the  past  five 
years  excludes  people  who  may  have 
not  worked  for  an  extended  period 

during  a  job  search- 

FA?l -flesponse:  The  FAA  contends 
that  most  currently  employed  directors 
meet  the  new  staodards.  However,  for 
those  directors  who  do  not,  section 
119.67(e)  alfows  fbr  operators  to  request 
deviation  for  the  qontinued  employment 
of  those  directors.!  The  FAA  anticipates 
that  operators  whose  directors  do  not     ' 
meet  Uie  new  requirements  would 
request  deviation. 

m  addition,  the  JAA  agrees  that  the 
five  years  experience  within  five  years 
places  an  unnecessary  burden  on  those 
directors  who  may  have  extended 
periods  of  unemployment  within  the 
five  year  period  prior  to  being  hired. 
Thus,  the  FAA  is  changing  the 
requirement  to  three  years  of  experience 
in  the  past  six  years. 

Definition  ofcdfrnnuter  Air  Carrier. 
Several  commenters  disagree  with  the 
FAA's  proposal  to  remove  the  frequency 
of  operation  from  the  definition  of  a 


"cammutOT  operations".  The  existing 
requiremeot  defines  a  commuter  as  one 
conducting  five  or  more  scheduled 
roimd-trips  per  week.  This  allows  on- 
demand  operators  to  conduct  up  to  four 
scheduled  operations  per  week.  The 
commenters  provide  only  general 
comments  that  the  new  definition 
would  Impose  costs. 

FAA  Response:  The  FAA  agrees  with 
the  commenters  that  tho  frequency  of 
opentians  test  in  part  135  d^ould 
remain. 

6.  Benefits 

The  comments  received  on  the 
estimated  benefits  mostly  pertained  to 
the  FAA's  use  of  a  general-cuxident-rate 
approach  to  estimating  benefits.  The 
<x>mmenters  object  to  the  FAA's  use  of 
a  Iwoad-based  accident  rate  rather  dian 
idemtiiying  specific  historic  accidents 
that  the  NPRM  could  have  prevented. 
Other  commenters  note  that  the  FAA 
deviated  from  its  usual  method  of 
calculating  benefits.  This  method  is  to 
identify  specific  types  of  aoddeiits 
(based  on  the  histraical  record)  that 
would  be  prevented  by  a  corresponding 
requirem«it  of  the  proposed  rule.  Also, 
commenters  indicate  that  the  commute' 
accident  rate  has  been  declining  over 
the  past  sevOTsLyears  thereby  making 
mudi  of  the  rule  unnecessary.  Finally, 
commenters  note  that  most  of  the 
accidents  involved  pilot  error,  which  is 
not  beii^  addressed  by  the  NPRM. 

FAAResponse:  The  FAA  agrees  that 
most  of  the  historic  accidents  involved 
pilot  error.  However,  many  (A  the  pilot 
error  accid«its  were  the  result  of  the 
pilot's  improper  response  to  an 
emergency  situation.  An  example  of  this 
would  be  an  accident  where  an  airplane 
experiences  some  mechanical  problem 
or  adverse  weather  and  the  pilot  fails  to 
ioUow  the  appropriate  corrective 
procedxues  to  prevent  the  accident. 
Even  if  the  accident  could  not  have  been 
prevented,  the  pilot  may  have  reacted  in 
such  a  way  that  the  damage  or  casualties 
were  not  mitigated  to  the  extent  that 
they  could  have  been. 

llie  FAA  used  a  general  or  broad- 
based  accident  rate  because  the  scope  of 
the  NPRM  was  broad,  encompassing  a 
wide  range  of  safety  issues  from 
certification,  operations,  ct^in  safety, 
maintenance,  etc.  Similarly,  the  types  of 
accidents  the  NPRM  would  prevent  are 
also  broad,  based  on  a  wide  range  of 
probable  causes  of  historic  accidents. 
For  most  of  the  accidents,  the  FAA 
could  not  determine  if  any  one 
requirement  of  the  NPRM  alone  could 
have  prevented  or  mitigated  the 
accident.  This  made  it  very  difficult  to 
divide  the  various  probable  causes  of 
the  accidents  to  the  various 


requiressents  that  could  have  prevented 
them.  Thus,  fat  the  NPRM,  the  FAA 
contends  that  a  general  broad  based 
accident  rate  is  more  appropriate. 
The  FAA  agrees  that  die  historic 
accident  rate  for  part  135  operators  has 
declined.  However,  that  rate  is  still 
consistently  higher  than  commuter-tjrpe 
operaticms  imder  part  121.  In  the  NPRM, 
the  FAA  acknowledged  that  in  some 
respects  the  part  135  accident  rate  is 
hitler  due  to  some  inherent  differences 
in  part  135  and  part  121  commuter-type 
operad<His.  In  othw  respects,  the  part 
135  rate  is  h^er  because  those 
operators  follow  a  diffsrent  uid  less 
stringent  set  of  safety  rules  than  part 
121.  The  FAA  contends  that  much  of 
the  gap  in  the  accid«it  rate  could  be 
closed  if  all  OHnmercial  passenger- 
carrying  operatora  adhered  to  the  higher 
part  121  standards  of  safety. 

7.  Other  Areas  of  Interest 

■Projected  Ticket  Prices.  Several 
commenten  state  that  the  projected 
ticket  price  increases  of  $1.91  and  $.68, 
respectively  for  l(Ho-19-  and  20-to-30- 
seat  airplanes  is  far  off.  Commenters 
from  Auska  presented  the  strongest 
disapproval  of  FAA's  projected  ticket- 
price  estimates. 

FAA  Response:  The  FAA 's  cost 
estimates  of  $1.91  and  $.68  were  not  &r 
off  because  most  of  the  commenters' 
higher  costs  claims  did  not  have  merit. 
Except  for  some  commenters  from 
.  Alaska,  the  FAA  did  not  receive  any 
direct-cost  comments  related  to  these 
two  estimates.  Since  these  two  cost 
estimates  were  based  on  the  total  cost  of 
compliance  for  the  proposed  rule,  they 
would  only  change  if  there  were  a 
change  in  costs  for  the  commuter  rule. 

The  FAA  reviewed  all  of  the  cost 
comments  submitted  on  the  proposed 
rule  and  rejected  the  vast  majority  of 
them  due  to  the  comments'  failure  to 
substantiate  their  claims  of  higher  costs. 

In  terms  of  the  comments  received 
from  Alaskan  operators,  the  FAA  agrees 
that  their  costs  would  be  higher  than 
$1.91  and  $.68,  respectively.  It  is 
important  to  note  that  these  projected 
ticket  price  increases  represent  averages 
over  the  10-year  period.  They  are  based 
on  the  cost  of  compliance  for  each  of  the 
10  years,  summed  over  the  period,  and 
divided  by  the  number  of  years. 
Therefore,  if  particular  operators  were  to 
incur  disproportionate  higher  costs, 
they  would  be  expected  to  pass  those 
costs  on,  to  the  extent  possible,  in  the 
form  of  higher  ticket  prices.  Ticket  price 
increases  would  be  highest  for  all 
impacted  operators  during  the  first  two 
to  three  years  and  decrease  gradually 
thereafter. 
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Ahet  accepting  some  of  the  cost 
comments  and  making  adjustments  for 
changes  in  performance  and  certain 
equipment  requirements,  the  commuter 
mle  is  estimated  to  cost  $118  million  (as 
opposed  to  $275  million  in  the  NPRM). 
Based  on  diis  estimate,  the  average 
annual  per  ticket  price  increase  for  each 
of  the  two  airj^ane-seat  categories,  over 
the  next  15  yean,  will  be  far  less  than 
the  original  estimates. 

Vm.  RegnlattKy  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo-several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  chaises 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 


trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  Final  Rule 
will  generate  benefits  that  justify  its 
costs  and  is  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order.  The  FAA  estimates^  however, 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
part  of  the  final  rule  will  constitute  a 
barrier  to  international  trade.  These 
analyses,  available  in  the  docket,  are 
summarized  below. 

A.  Sections  Without  Cost  Impacts 

Those  part  121  sections  that  the  FAA 
has  determined  will  not  impose 
additional  costs  on  part  135  commuter 
operatora  are  not  described  in  this 
summary  evaluation.  Each  of  those  part 
121  sections  will  not  impose  costs  for 
one  of  the  following  reasons:  (1)  Current 
practice  is  identical  or  very  similar  to 
the  new  requirement;  (2)  the  new 
reqiiirement  represents  minor 
procedural  changes;  (3)  the  section 
determines  general  applicability  and 


Operations  ... 
MaMsnanoe 
Cabin  Safety 
Part  119  . — 
CeiUlication  ., 

Total 


does  not  specifically  impose  any  costs; 
or  (4)  certain  requirements  of  part  135 
would  be  incorporated  into  part  121 
without  change.  Those  part  121  sections 
without  costs  are  described  in  the  full 
evaluation  imder  each  of  the  areas  for 
which  they  apply.  While  not  shown  in 
this  summary  evaluation,  it  is  important 
to  note  that  10  of  the  sections  in  the 
final  rule  were  identified  as  having 
negUgible  costs.  These  negligible  costs, 
even  when  combined,  will  not  be 
significant. 

B.  Sections  With  Cost  Impact 

The  rule  will  impose  costs  on  part  135 
operators  with  lO-to-SQ-seat  airplanes. 
The  FAA  estimates  the  total  cost  of  the 
rule  will  be  $117.80  million  over  the 
next  15  yeare  in  1994  dollars,  with  a 
present  value  of  $75.19  million  (7 
percent  discount  rate).  The  total 
potential  costs  for  lO-to-19-  and  20-to- 
30-seat  airplanes  are  presented  in  the  ~ 
following  areas: 


10-19 
seats 


$48.32 

12.93 

5.99 

2.73 

10.39 


$80.36 


20-30 
seats 


$24.87 
5.26 
5.58 
0.63 
1.10 


$37.44 


Total  cost 


$73.19 

18.19 

11.57 

3.36 

11.49 


$117.80 


Present 
vaiue 


$46.18 

11.93 

8.20 

2.30 

6.58 


$75.19 


Based  on  the  $60.36  million  figure 
shown  above,  the  FAA  estimates  that, 
on  average  overihe  next  15  years,  the 
price  of  a  one-way  airline  ticket  will 
increase  by  $0.62  for  affected  operatora 
with  10-to-lO-seat  airplanes.  Similarly,, 
based  on  the  $37.44  million  figure,  the 
ticket  price  will  increase  by  $0.30  for 
affected  operatora  with  20-to-30-seat 
airplanes. 

It  is  important  to  note  that  the  total 
cost  pet  airplane  in  each  of  the  first  four 
yeara  of  the  rule  sheds  light  on  the 
initial  compliance  costs.  These  costs  per 
airplane  are  as  follows: 


10-to-19- 

20-to-30- 

seat 

seat 

airplanes 

airplanes 

199d  .....•••••••••^m 

$19,400 

$21,900 

1997 

7,600 

6,600 

1998  >.*• ••••-••• 

7,000 

6,300 

1999 

7,200 

5,900 

1.  Operations 

This  section  of  the  regulatory 
evaluation  examines  the  costs  of  the 
changes  with  regard  to  operations. 
Fifteen-year  costs  for  operations 


requirements  will  total  $73.19  million 
($46.16  million,  present  value).  The  cost 
items,  by  section,  are  provided  below. 

Section  121.97:  Airports  Required 
Data.  Each  domestic  and  flag  air  carrier 
must  show  that  each  route  it  submits  for 
approval  has  enough  airports  that  are 
properly  equipped  and  adequate  for  the 
proposed  operation.  Consideration  is 
given  items  as  size,  surfece, 
obstructions,  etc.  In  short,  this 
requirement  will  ensure  that  in  the 
event  of  a  single-engine  failure  each 
operator's  airplane  type  (regardless  of 
the  number  of  airplanes)  can  either  stop 
at  the  end  of  the  nmway  or,  if  it 
continues  to  fly,  can  safely  clear  all  of 
the  obstacles  in  the  flight  path. 

To  estimate  the  potential  cost  of  this 
requirement,  the  FAA  contacted  several 
commuter  operatora.  According  to  these 
operators,  the  potential  cost  of 
compUance  is  based  on  performance- 
obstacle-data  analyses  for  airplane  types 
at  particular  airports.  To  ensure  that  the 
performance  objective  will  be  met, 
operators  are  required  to  make  certain 
that  the  maximum-allowable-takeoff 
weight  is  always  achieved  under  certain 


temperattire  conditions.  This  is  done  by 
conducting  performance  analyses  for 
each  airplane  type  at  the  airport  it 
intends  to  operate.  To  achieve  this 
objective,  operatora  typically  hire  a 
contractor  to  perform  obstacle-location 
and  height  surveys.  The  contractor  uses 
the  airplane's  flight-manual- 
pOTformance  data  to  assess  flap  settings 
and  runway-end  capability  for  a 
particular  airport  for  information  related 
to  takeoff-nm-acceleration  distance, 
runway  length,  anti-skid,  etc. 

The  typical  contractor  fee  is  $20  per 
runway.  For  example,  ABC  airlines  is  a 
commuter  operator  with  5  types  of 
airplanes  that  it  wishes  to  operate  at 
airports  in  10  cities.  Each  city  has  an 
airport  with  10  runways.  The  operator, 
however,  only  intends  to  use  two 
nmways  per  airport  in  each  of  the  10 
cities.  The  cost  performing  the  needed 
obstacle  performance  data  analyses  is 
$2,000  (520  per  runway  xlO  airports  x2 
runways  per  airport  x5  airplane  types). 
While  this  is  a  simple  example  of 
estimating  a  fictitious  operatcw's 
potential  cost  of  compliance,  it  sheds 
light  on  the  difficulty  of  deriving  such 


65900  Fed«rtl  Ragi«ter  /  Vol.  60.  No.  244  /  Wednesday,  Deoember  20>  1995  /  Rules  and  Regaldtiong 


5 

costs  reliably.  AHhoueh  reliable 
infimnatiafn  is  ivailaue  on  the  cost  of 
contiactor  con(iucted  obstacle- 
perfonnance-d^ta  analyses,  the  same 
reliability  does  not  wptply  to  the  niunber 
of  runways  or  airports  commuter 
operators  will  Use.  Potential  costs  for 
this  requiremffiit  cannot  be  estimated 
reliably  without  knowing  what  airpcnts, 
runways,  and  the  types  of  airplanes 
operators  will  upe,  It  is  for  this  reason 
that  this  sectioq  of  the  evaluation 
contains  no  est^nate  for  costs.  Despite 
this  situation,  the  FAA  contends  that 
this  requiiemeni  is«n  important 
element  in  achieving  the  one-level-of- 
salety  obfectivei 

Section  121.^:  CommunJcations 
Facilities.  CunflOtly,  this  section 
requires  eacdi  domestic  and  flag  air 
carrier  to  show  availability  of  a  two-way 
air/ground  radio  communication  system 
at  points  that  will  ensure  reliable  and 
rapid  communi^tions,  under  normal 
operating  conditions  over  the  entire 
route  (either  direct  or  via  approved 
point-to-point  drcmts).  Each  carrier  also 
must  show  that  the  system  is  accessible 
between  each  ai^lane  and  appropriate 
dispatch  office,  and  between  each 
airplane  and  the  appropriate  ATC  unit. 
In  addition,  each  system  must  be 
independent  of  any  other  system 
operated  by  the  United  States. 

To  estnnate  the  potential  cost,  the 
FAA  contacted  aaveral  industry  sources, 
including  operators  and  data  Ihik 
service  venders.  These  sources 
indicated  that  thp  least  expensive  option 
for  most  operators  would  be  a  voice  data 
link  service  firom  an  FAA-approved 
vender.  According  to  Aeronautical 
Radio,  Inc.  (ARIMC)  and  several 
operaton  with  operations  specifications 
for  parts  121  and  135  (scheduled),  the 
needed  voice-data-link  service  consists 
of  a  monthly  access  fee  of  $35  per 
operator  and  a  fee  of  $14  per  contact 
Contact  refers  to  any  form  of  voice 
communication  between  the  pilot  while 
in  flidit  and  the  home  diqwtcher. 

If,  nx>m  a  worst  case  standpoint,  none 
of  the  ciurent  commuters  have  this 
access  service,  the  total  cost  will  be  the 
nmnber  of  affect4d  operators  times  the 
monthly  access  fte  of  $35  over  the  next 
15  yean.  This  evaluation  estimates  that 
the  number  of  ccmmuter  operatora  will 
range  from  63  in  1996  to  73  in  2010. 
This  will  result  in  a  total  cost  of  $445 
million  ($269  milUon,  present  value). 
The  contact  fae  cost  can  be  estimated  in 
a  similar  manner^  though  it  employs  a 
great  deal  more  oif  uncertainty  because 
the  actual  numbar  of  contacts  rach 
operator  wiU  make  annually  is 
unknown  uad  usually  varies  among 
operatCHS.  Accenting  to  industry 
sources,  there  will  be  a  certain 


Federal  Register  /  Vol.  60.  No.  244  /  Wednesday.  December  20.  1995  /  Rules  and  RegulaUons  65901 


percentage  of  contacts  per  annual 
departures  for  each  airplane  in  an 
operator's  fleet.  Based  on  inibrmation 
contained  in  the  Regicmal  Airlines 
Association's  Annual  Report  for  1904. 
each  airplane  in  the  U.S.  commuter  fleet 
makes  an  average  of  5.68  departures  per 
day  or  2.074  annually.  The  number  of 
airplanes  widi  10  to  30  seats  in  the  U.S. 
commuter  fleet  is  projected  to  range 
from  950  in  1996  to  1,099  in  2010. 

Initially  lot  this  evaluation,  the  FAA 
assumed  at  least  one  contact  per 
departure.  Multiplying  the  2.074  annual 
departures  times  the  $14  contact  fee 
gives  the  total  potential  contact  cost  of 
$445  million  ($269  million,  present) 
over  the  next  15  yeers.  In  realistic  terms, 
however,  this  cost  estimate  is  too  high 
because  it  does  not  reflect  the  actual 
practice  in  industry.  According  to 
several  operators,  contacts  via  ARINC  or 
a  similar  service  would  only  be  made 
during  emergency  situations  (for 
example,  flight  delays,  inclement 
weather,  etc.).  Within  an  average  radius 
of  50  nautical  miles,  contacts  can  be 
made  directly  between  the  airplane  pilot 
and  the  home  dispatcher,  without  the 
aid  of  an  extemal-commimications- 
voice-data  network  (e.g.,  ARINC  or  a 
similar  service).  In  flat  lands,  this 
communication  can  be  made  up  to  100 
miles,  when  the  dispatcher  is  located  at 
the  hub.  In  high  terrain  areas, 
commimication  with  the  home 
dispatcher  would  have  a  radius  of  less 
than  50  miles.  In  emergency  situations 
that  arise  beyond  the  average  radius  of 
50  miles,  ARINC  or  similar  service 
would  be  needed.  This  would  be 
especially  true  in  remote  areas  such  as 
the  U.S.  northern  frontier  (Montana, 
Idaho,  etc.),  Alaska,  American  Samoa, 
and  Hawaii.  This  information  indicates 
that  frequency  of  use  of  ARINC  or  a 
similar  service  may  not  be  as  high  as 
originally  expected.  According  to  some 
operators,  the  likelihood  of  having  at 
least  one  coi^ct  via  ARINC  per  airplane 
deportiire  by  an  operator,  on  average, 
could  range  from  5  to  10  percent.  When 
considering  that  contacts  via  ARINC  or 
a  similar  service  beyond  the  50-mile 
radius  would  only  be  made  in 
emergency  sitiutions,  operators,  on 
average,  would  make  contact  on  10 
percent  of  their  airplane  departures. 
Employing  this  approach,  costs  will 
amount  to  $44  million  ($26  million, 
present  value)  over  the  next  15  yeare. 

In  addition  to  the  information  above, 
industry  sources  contacted  indicated 
that  commuter  operators  with  dual  or 
split  operations  specifications  (both 
parts  121  and  135)  already  have  this 
capability.  These  operators 
(approximately  19)  account  few  over  60 
percent  of  all  the  airplanes  in  the  U.S. 


commuter  fleet.  This  somario  will  result 
in  estimated  costs  of  $18.9  million 
($11.5  million,  mesent  value)  over  the 
next  15  years,  llus  cost  estimate  also    "" 
recomizes  the!  the  munber  of  contacts 
will  be  lower  because  pilots  typically 
contact  ATC  for  informaticm  related 
primarily  to  weather  and  air  traffic 
delays.  Therefore,  this  evaluation 
assumes  only  10  potcent  of  the 
commuter  airplane  departures,  by' 
operatora  without  dual  opecationa    > 
specifications,  will  engage  in  contacts 
via  ARINC  or  similar  service. 

Section  121.13S-^ontents  of  Manual. 
This  section  will  require  an  extensive 
list  of  manual  contents  for  operators. 
Unlike  part  135,  part  121  requires  more 
detailed  instructions  to  flight  and 
groimd  personnel,  including  dispatch 
procedures,  airport  information,  and 
approach  procedures.  The  manuals  of 
part  121  operaton  are,  on  average,  three 
times  as  voliuninous  as  those  of  part  135 
operators.  Thus,  compliance  with  the 
final  rule  will  result  in  major  rewrites  of 
manuals.  Based  on  cost  information 
received  from  industry,  aflected 
operators  will  spend  an  additional 
$50,000  on  average  ($30,000  to  $70,000) 
each  for  new  manuals.  This  cost 
estimate  multiplied  times  the  number  of 
operaton  over  the  next  15  yeare  will 
total  approximately  $3.65  million, 
($3.28  milhon,  present  value).  This  cost 
estimate  for  manuals  takes  into  accoimt 
additional  preparation  and  distribution 
requirements. 

Section  121.337— Protective  Breathing 
Equipment  (PBE)for  the  Cockpit.  This 
section  will  require  PBE  imits  for 
penons  operathig  airplanes  imder  part 
121.  Part  135  has  no  PBE  requirement. 
While  commuter  airplanes  are  typically 
smaller  than  airplanes  operating  imder 
part  121,  the  accessibility  of  PBE  in  the 
cockpit  will  provide  smoke-and-fumes 
protection  fm  pilots.  The  airplane 
operator  is  allowed  to  use  fixed 
equipment  such  as  oxygen  masks  and 
smoke  goggles  at  each  pilot  station. 
DepenoUng  on  the  present  airplane 
configuration,  this  may  require 
substantial  modifications. 

According  to  FAA's  technical 
personnel,  airplanes  with  20-to-30  seats 
already  have  fixed  PBE  units  for  pilot 
stations  in  the  cockpit  for  smoke  and 
fume  protection  but  they  are  not 
equipped  with  a  portable  PBE  unit  for 
fire  fighting.  In  terms  of  operaton  with 
lO-to-19-seat  airplanes,  the  FAA  is 
imcertain  as  to  how  many  part  135 
operaton  are  already  equipped  with 
PBE  (portable  or  fixed)  in  the  cockpit. 
As  the  result  of  this  imcertainty,  this 
evaliution  assumes  that  part  135 
operatOTS  with  lO-to-19-seat  airplanes 
are  not  currendy  equipped  with  PBE  in 


the  codqiit  This  evaluation  also 
assumes  that  operaton  with  20-to-30- 
seat  airplanes  do  not  have  portable  PBE 
in  the  cockpit  for  firefighting.  The 
installation  of  fixed  PBE  in  some 
commuter  airplanes  could  be 
prohibitively  «q>ensive  because  of 
complex  breathing  gas  supply 
requirements.  Since  portable  PBE  is 
much  cheaper  than  fixed  PBE,  operatora 
with  lO-to-19-seat  commuter  airplanes 
are  assumed  to  acquire  and  install 
portable  smoke  and  fume  PBE  in  the 
cockpit  if  not  equipped  with  an  oxygen 
system.  Each  pcNlable  PBE  is  estimated 
to  cost  $400  per  imit.  In  1996  and 
subsequent  yean,  operaton  with  10-to- 
19-seat  airplanes  are  assumed  to  install 
two  smoke-and-fumes  portable  PBE 
units  in  the  cockpit:  one  at  each  of  the 
two  pilot  stations.  Over  this  same 
period,  operaton  with  20-to-30-seat 
airplanes  are  assumed  to  install  one 
additional  fire-fighting-portable  PBE 
unit  in  the  cockpit.  In  addition  to  PBE 
imits,  costs  are  also  estimated  fOT  the 
weight  penalty  of  each  PBE  unit.  Each 
of  the  cost  OHnponents  multiplied  by 
the  number  of  airplanes  in  existence, 
over  the  next  15  yean,  will  result  in  an 
estimated  cost  of  $2.64  million,  ($1.81 
million,  present  value). 

Section  121.357— Airborne  Weather 
Radar.  This  section  will  require  part  135 
commuten  to  equip  their  airplanes  with 
approved  weather  radar.  Currently, 
section  135.173  requires  that  operaton 
equip  their  airplanes  with  either 
thunderstorm  detection  equipment  or 
approved  weather  radar.  However, 
section  135.175  requires  operaton  of 
airplanes  with  20  to  30  passenger  seats 
to  equip  their  airplanes  with  weather 
radar.  An  estimated  90  percent  of  all 
commuter  airplanes  witii  lO-to-19 
passenger  seats  already  have  approved 
weather  radar  equipment.  Based  on  this 
information,  the  rule  will  only  affect  an 
estimated  10  percent  of  those  operaton 
of  airplanes  with  lO-to-19  seats 
(excluding  commuter  operaton  in 
Alaska  and  Hawaii  which  are  not    - 
covered  by  the  rule).  Because  of  their 
unique  flying  environments,  commuter 
operatora  in  Hawaii  and  Alaska  are  not 
required  under  current  regulations  to  be 
eqmpped  with  weather  radar 
equipment.  Weather  radar  costs 
approximately  $30,000  per  airplane, 
including  installation.  Each  weather 
radar  imit  weighs  25  pounds.  This 
weight  translates  into  an  average  weight 
penalty  of  87  gallons  of  fuel  per  airplane 
per  year.  The  sum  of  these  cost 
components  multiplied  by  the  number 
of  commuter  airplanes  over  the  next  15 
yean  will  total  $5.08  million  ($3.73 
million,  present  value). 


Sections  121.593-595:  Dispatching 
authority  for  domestic  and  flag  air 
carriers:  121.107:  Dispatch  centers; 
121.533-535:  Responsibility  for 
operational  control;  121.683: 
Crewmember  and  dispatcher  record: 
121.687:  Dispatch  release;  and  other 
sections  that  assign  specific  duties  to 
dispatchers.  The  rule  will  require  that 
flints  in  scheduled  conunuter 
operations  with  lO-to-30  seat  airplanes 
be  authorized  by  a  dispatcher. 
Dispatchen  currently  are  not  required 
under  part  135.  The  FAA  assiunes  that 
the  majority  of  operaton  currenUy 
certificated  only  under  part  135  do  not 
employ  fully  qualified  dispatchen. 
These  operaton  primarily  employ  full- 
time  flight  locaton.  The  FAA  further 
assiunes  that  operaton  conducting  both 
parts  121  and  135  operations  ciurenUy 
employ  half  as  many  qualified 
dispatchen  as  they  will  need  to 
dispatch  all  of  their  flights. 

llie  number  of  dispatchen  was 
primarily  calculated  using  information 
provided  by  Airline  Dispatchen 
Federation  (ADF)  and  industry  sources. 
The  ADF  estimated  that  an  air  carrier 
with  30  airplanes  will  need  eight  or 
nine  dispatdien  to -staff  a  24-hour    - 
operation.  The  FAA  used  a  ratio  of  eight 
dispatchen  to  30  airplanes  of  10  or 
more  passenger  seats  for  each  part  135 
commuter  air  carrier.  The  total  number 
of  required  dispatchen  was  computed 
by  multiplying  the  number  of  airplanes 
with  10  or  more  passenger  seats 
operated  by  each  air  carrier  by  the  ratio 
8  to  30.  However,  to  take  into  account 
that  an  8-hour  day  might  not  cover  all 
of  an  air  carrier's  daily  flights,  as  well 
as  vacation  and  sick  leave,  the  FAA 
assiunes  that  each  air  carrier  will  need 
at  least  two  dispatchers.  In  1996,  307 
dispatchers  will  be  needed  to  meet  the 
requirements  of  this  rule.  In  1997,  the 
number  of  dispatchen  will  be  318  and 
will  grow  to  353  by  2010. 

Umike  in  regulatory  evaluation  for  the 
proposed  rule,  the  cost  of  compliance 
for  the  final  rule  is  based  primarily  on 
the  median  annual  salary  differential 
between  flight  locaton  and  dispatchen. 
The  FAA  estimated  the  median  annual 
salary  of  a  part  135  dispatcher  on  the 
hourly  wage  of  $9.10  reported  by  the 
ADF.  The  FAA  computed  an  aimual 
median  salary  of  $23,849  for  a 
dispatcher  by  multiplying  the  ADF's 
hourly  wage  rate  estimate  of  $9.10  times 
a  frii^e  benefits  factor  of  1.26  (or  26 
percent)  and  full-time  yearly  houn  of 
2,080  (52  wks.  x  40  hre.).  Similarly,  the 
median  annual  salary  of  a  flight  locator 
was  estimated  to  be  $19,656 
($7.50x1.26x2,080).  The  annual  median 
salary  differential  was  estimated  to  be 
$4,193  ($23,849  less  $19,656). 


Based  primarily  on  information 
received  from  FAA  technical  (wrsonnel 
and  industry  (operaton  and  ADF's 
comments  on  the  NPRM).  about  67 
percent  of  the  required  flighi 
dispatchen  will  come  from  existing  part 
135  flight  locaton  and  approximately  33 
percent  of  the  required  dispatchen  will 
be  hired  from  outside  by  operaton. 
Some  of  these  new  hires  will  be 
supervisora/trainen.  According  to 
several  commuter  operaton  contacted 
recentiy,  they  will  have  to  hire 
dispatchen  from  outside  of  their 
company  in  order  for  them  to  meet  the 
proposed  dispatcher  requirements.  The 
decision  to  hire  dispatchen  from  the 
outside  is  based  primarily  on:  (1)  The 
need  for  additional  supervisory 
penonnel  because  of  the  projected 
number  of  inexperienced  dispatchen  to 
be  hired  under  part  121  and  (2)  all  of 
their  existing  personnel  (flight  locaton 
and  to  some  fUght  followere)  cannot  be 
trained  at  once  without  seriously 
disrupting  daily  operations.  Thus,  of  all 
the  new  dispatchers  projected  to  be 
hired  over  the  next  15  years,  about  67 
percent  will  be  from  existing  penonnel 
(upgraded  from  flight  locaton  and  some 
flight  followen)  with  the  affected 
commuter  operaton  and  33  percent 
from  the  outside  (or  non-upgraded 
employees). 

Training  costs  include  40  houn  of 
initial  training,  10  houn  of  recurrent 
training,  and  5  hours  of  operating 
familiarization  for  dispatchers  who 
authorize  turbopropeller  flights  (as 
required  by  sections  121.422(c)(l)(ii), 
121.427(cH4)(ii),  and  121.463(a)(2)).  Air 
carriere  are  assumed  to  incur  the  cost  of 
dispatchen'  salaries  during  training.  In 
addition  to  salary  costs,  the  FAA 
assumes  that  the  air  carrier  will  inctu 
$1,000  in  costs  for  initial  training  for 
each  dispatcher  and  $500  in  costs  for 
recurrent  training  for  each  dispatcher. 
The  FAA  estimates  that  each  carrier  will 
incur  $1,000  in  administrative  costs  for 
each  dispatcher  hired.  The  FAA 
recognizes  that  during  the  initial  and 
foUow-up  training  for  new  dispatchen, 
operaton  may  inciu'  additional  costs  in 
\he  form  of  reduced  operational 
efficiency,  though  to  what  extent  is 
unknown.  However,  in  view  of  all 
available  information,  the  FAA  has  no 
indication  that  such  costs  would  be 
simificant. 

Total  personnel-related  costs  were 
calculated  by  adding  the  salary, 
training,  administrative  costs,  and 
multiplying  by  the  number  of  new 
dispatchers  required.  The  FAA 
estimates  that  the  dispatcher 
requirement  will  cost  $42.86  million 
($25.9  miUion,  present  value)  over  the 
next  15  yeare.  Approximately  $25.66 
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millian  ($15.4f  millioa,  pieseot  value) 
will  be  bome  ^y  operatan  of  lO-to-19- 
seet  airplanes,  tond  the  remaining  $17.20 
millian  ($10.3$  miDion.  present  value) 
will  be  bome  Ify  opoators  of  20-to-3e- 
seat  aiiplanes. 

Aoovding  to  the  ADF,  moat  part  135 
operators  already  have  ftKnlities  and 
cooununicatioM  equipment  that  satisfy 
the  dispatch  rsbuirements  under  part 
121.  Accordingly,  the  PAA  has  not 
induded  estimates  of  additional  costs 
attributable  to  jidHties  and  equipment. 
The  FAA  acknowledges  that  ttis  is  a 
raasonable  aasossment  since  all 
commntar  opei^tora  exercise  some 
degree  of  qpentional  coiMrol  wirh  the 
use  of  either  flight  locating  or  flight 
foUowdng  The  provision  of  either  one  of 
these  services  requires  communication 
facilities  and  associated  equipment 

Section  121.383:  AgB-SORaquirement 
This  section  wi)l  rarohibit  apmitat  of 
airplanes  in  scheduled  service  with  10- 
to-30  pissangen  seats  bvm  using  people 
over  the  age  of  60  as  pilots  for  that 
service.  Currently  there  is  no  age 
restriction  fas  pilots  in  part  135 
operations.  Based  on  d^  provided  by 
the  Air  Line  Pilots  Association  (ALPA). 
the  FAA  estimates  that  only  about  0.55 
percent  of  part  135  oranmuter  pilots  are 
currently  over  the  age  of  60.  The  FAA 
estimates  that  about  45  pilots  will  be 
affected  if  the  requirement  takes  effect 
in  the  year  199a  The  FAA  also 
estimates,  based  on  ALPA  data,  that 
0.32  percent  of  iurrent  part  135  pilots 
would  reach  age  60  in  subsequent  years 
and  thus  about  27  pilots  would  need  to 
be  replaced  eadi  year  from  1999  on. 
The  FAA  is  unable  to  quantify  the 
costs  to  operatots  or  to  affiacted  pilots. 
The  nature  and  magnitude  of  these  costs 
depend  upon  the  alternatives  available 
to  each  party,  which  the  FAA  has  been 
unable  to  identify  in  sufficient  detail  to 
estimate  costs.  Tttie  FAA  believes  that 
the  fom^year  phese-in  of  this 
reqtiirement  will  help  to  minimize  any 
potential  disruptions  the  rule  may  cause 
and  that  the  resulting  cost  are  not  likely 
to  be  substantial.  The  FAA  also  believes 
that  the  age  60  requirement  is  essential 
to  achieve  the  "(Jne  level  of  safBty"  goal 
established  by  the  Secretary  of 
Transportation  add  that  any  cost  of  this 
requirement  is  justified  by  its  benefits. 

2.  Cabin  Safety 

This  section  of  the  regulatory 
evaluation  examines  the  costs  of  the 
changes  with  regard  to  cabin  safety. 
Over  the  next  ISlyears,  costs  for  cabin 
safety  items  will  total  $11.57  million 
($8.20  million,  present  value).  The  cost 
items,  by  section^  are  provided  below. 

Sections  121.1B3.  121.135,  and 
121.137— FU^t  Attendant  Manual. 


These  sections  will  require  all  flight 
attendants  to  have  an  operations 
manual.  There  is  no  such  requirement 
for  fli^t  attendants  cunentfy  working 
for  part  135  operators.  This  requirement 
neoessitatas  preparing  such  manuals  for 
each  flight  attendant .  Since  each  flight 
attendant  is  required  to  have  a  manual, 
the  number  of  manuals  equals  the 
number  of  flight  attendants.  The  15-year 
cost  for  the  pivparation,  cop3nng,  and 
binding  of  these  manuals  is  $61,600 
($47,200,  present  value).  The  costs 
involve  the  preparation  of  the  manual 
contents  and  the  copying  and  binding  of 
the  finished  manual.  FAA  analysis 
projects  277  20-to-30-seat  airplanes  in 
20  air  carriers  in  1996,  increasing  to  556 
such  airplanes  in  39  air  carriers  by  2010. 
Each  air  carrier  will  employ  a  flight 
attendant  supervisor  (paid  at  $24. 19  per 
hour)  and  a  clerical  worker  (peid  at 
$11.00  per  hour)  to  spend  40  hours  each 
preparing  a  manual;  hence,  it  will  cost 
each  air  carrier  about  $1 ,400  to  prepare 
a  manual.  The  manual  is  an  average  of 
100  pages  long;  at  $.10  to  copy  each 
page,  and  $2  to  bind  each  manual,  total 
copying  and  binding  costs  is  expected  to 
total  $12  for  each  manual.  Existing  air 
carriers  with  new  airplanes  in  the  fiittue 
will  have  to  reproduce  a  new  manual  for 
each  airplane.  All  new  air  carriers  with 
20-to-30-seat  airplanes,  which  will  total 
19  by  2010.  will  also  have  to  prepare 
and  publish  flight  attendant  mamiAlfi 

Section  121.285  and  121.589— Cany- 
On  Baggage.  These  sections  will  require 
affected  operators  to  stow  carry-on 
baggage  and  develop  a  program  to 
screen  carry-on  baggage.  Screening,  in 
this  context,  refers  to  a  visual  check  to 
ensiu«  that  the  carry-on  baggage  is  the 
proper  size  and  could  be  stored  properly 
on  the  airplane;  it  does  not  refer  to 
security  screening.  Currently,  part  135 
airplanes  adhere  to  substantive  baggage 
stowage  procedures,  but  part  121.589 
requires  that  a  crewmember  verify  that 
all  baggage  is  properly  secured  before  all 
doors  are  closed  and  the  airplane  leaves 
the  gate.  Some  air  carriers  argue  that 
this  requirement  will  increase  time  at 
the  gate,  reduce  airplane  utilization 
time,  and  thus  result  in  lower  revenue 
to  air  carriers.  The  FAA  contends  that 
there  will  be  no  costs  for  this  procedure 
due  to  the  minimal  time  necessary  to 
properly  secure  carry-on  baggage  and 
the  fact  that  airplanes  experience 
routine  delays  anyway  while  waiting  for 
clearance  on  the  runway.  The  cost  of  the 
rule  will  involve  the  preparation  of  an 
addendimi  to  the  Operations 
Specifications  in  which  each  carrier  will 
outline  its  procedures  for  a  baggage 
program. 

Tne  15-year  cost  for  operators  of  10- 
to-30-seat  airplanes  to  prepare  a  carry- 


on  baggage  addendimi  to  the  Operations 
Specifications  will  be  $20,600  ($16,500, 
present  value).  This  cost  is  divided 
between  lO-to-19-seat  airplanes 
($12,300)  and  20-to-30-seat  airplanes 
($8,300).  For  eedi  air  carrier,  this 
process  involves  tMro  people— a  flight 
attendant  supervisor  far  20-to-30-seat 
airplanes  or  a  crewmember  supervisor 
for  lO-to-19-seet  airplanes  (both  paid  at 
$24.19  per  hour)  ttid  a  clmical  person 
($11.00  per  hour)  to  do  the  paperwork 
(average  of  8  hours  each)  and  to  develop 
the  addendmn.  Each  carrier  will  bear 
the  cost  of  developing  the  addendum  for 
the  airplanes  in  its  fleet;  it  costs  each  air 
carrier  about  $280  for  this  vtatk.  The 
niunber  of  air  carriers  is  prelected  to  rise 
from  63  in  1996  to  73  in  2010.  Finally, 
the  actual  baggage  screening  function 
%vill  not  impose  costs  because  part  135 
crewmonbers  are  already  required  to 
screen  baggage  in  order  to  secure  it. 

Section  121^91(d)— Ditching 
Demonstration.  Tliis  section  requires 
new  air  carriers  to  conduct  a  ditching 
demonstration  for  each  airplane  type  it 
proposes  to  operate  in  extended 
overwater  operations.  There  is  no 
similar  requirement  in  part  135. 

In  the  NPRM,  the  FAA  used  an 
estimate  that  25  percent  of  all  lO-to-30- 
seat  airplanes  conduct  extended 
overwater  flights.  Upon  further 
examination,  this  asstunption  turned 
out  to  be  too  high.  Based  on  a  recent 
survey,  the  FAA  has  ascertained  that 
less  than  3  percent  of  all  lO-to-19  seat 
airplanes  (14  airplanes)  and  no  20-to-30- 
seat  airplanes  currently  conduct 
overwater  flights.  The  percentages  were 
projected  into  the  futiue.  Based  on  this 
paucity  of  airplanes  certificated  for 
extended  overwater  flights,  the  FAA 
tried  to  estimate  the  costs  for  part  135 
operators  to  conduct  ditching 
evacuation  demonstrations  for  new  10- 
to-30-seat  airplanes  using  two  different 
methods.  In  both  cases,  as  will  be 
shown  below,  the  15-year  cost  for  part 
135  operators  to  conduct  ditching 
evacuation  demonstrations  for  new  10- 
to-30-seat  airplanes  will  be  zero. 

The  first  method  involves  taking  an 
^SP^ate  approach  and  examining  the 
entire  fleet  using  the  same  methodology 
used  in  the  NPRM.  This  involves  a 
demonstration  which  requires 
crewmembers  to  perform  ditching 
evacuation  drills  and  safety  procediues 
including  the  deployment  of  one  raft. 
For  both  lO-to-19-  and  20-to-30-seat 
airplanes  the  aimual  incremental  change 
in  the  number  of  airplanes  times  the 
applicable  percentage  of  airplanes 
conducting  extended  overwater  flights 
was  zero  for  every  year  between  1996 
and  2010.  Accordingly,  using  this 
methodology,  the  cost  will  be  zero. 


llie  second  method  involved 
individually  examining  those  air 
carriers  that  this  provision  affects.  The 
FAA  was  able  to  identify  those 
operatcffs  that  conduct  extended 
overwater  operations  with  lO-to-30-seat 
airplanes.  In  every  case,  the  airplanes 
involved  were  lO-to-19-seat  types.  Since 
the  FAA  is  projecting  only  a  modest 
increase  in  such  airplanes  through  1997 
and  an  overall  decline  in  lX>-to-19-seat 
airplanes  after  1997,  it  is  hi^y  imlikely 
that  these  operators  will  seek  to  increase 
their  fleet  size  with  a  new  airplane  make 
and  model  cturently  not  in  its  fleet  that 
will  require  a  ditching  evaciiation 
demonstration.  Therefore,  there  will  be 
no  cost. 

Both  the  operator  and  the  FAA  incur 
labor  costs  to  complete  a  ditching 
demonstration.  The  actual 
demonstration  takes  about  one  hour  to 
complete  and  requires  two  sets  of  crews. 
If  an  operator  should  need  to  conduct  a 
ditching  demonstration,  the  FAA 
estimates  the  cost  for  a  lO-to-19  seat 
airplane  at  $1,025  per  demonstration. 
Section  121.309— Medical  Kits.  This 
section  will  require  affected  commuters 
to  have  one  medical  kit  on  each  20-to- 
30-seat  airplane  for  those  operators.  The 
FAA  has  decided  to  except  lO-to-19-seat 
airplanes  from  this  requirement  due  to 
their  smaller  size  and  the  imllkelihood 
that  a  medical  professional  will  be  on 
board  or  a  flight  attendant  to  administer 
the  use  of  the  kit 

The  FAA  estimates  that  the  15-year 
cost  for  providing  medical  kits  on  the 
20-to-30-seat  airplanes  operating  imder 
part  135  will  be  $1.11  million 
($674,300,  present  value).  The  costs  of 
providing  medical  kits  are  composed  of 
acquisition  ($200  each)  with  a  60 
percent  spares  reserve,  installation, 
annual  replacement  (5  percent),  annual 
maintenance  ($20  per  kit),  a  weight 
penalty  (7  poimds  per  imit).  physician 
consultation  exi>enses  ($500  per 
consultation),  engineering  and 
administrative  costs,  and  record  keeping 
(1  hour  each  time  a  lit  is  used  at  $20.58 
per  hour). 

Acquisition,  replacement,  and 
maintenance  coste  for  kite  are  a  function 
of  the  number  of  airplanes.  In  the  first 
year  of  the  rule,  the  bulk  of  the  medical 
kits  will  be  purchased;  443  kite  will  be 
needed  for  277  airplanes,  which  takes 
into  account  the  60  percent  spares 
reserve.  Additional  kite  are  purchased 
in  the  future  as  the  airplane  fleet 
increases  to  556  airplanes  in  2010,  and 
to  take  into  account  a  5  percent  aimual 
replacement  rate.  Maintenance  coste  are 
calculated  based  on  the  number  of  unite 
that  were  in  use  the  previous  year.  The 
aimual  maintenance  cost  equals  $8,860 


($20  per  kitx443  kite)  for  all  kite  (active 
and  spares)  in  1997. 

Historical  data  on  part  121  airplanes 
shows  one  medical  emergency  for  every 
124,647  passenger  enplanements.  The 
FAA  assumes  that  the  medical 
emergency  rate  is  the  same  on  20-to-30- 
seat  airplanes  since  all  air  carriers  serve 
the  same  base  population.  The  FAA 
estimates  70  medical  emergencies  in 
1996  and  77  medical  emergencies  in 
1997.  A  physician  consultation  will  be 
required  twice  a  year  per  air  carrier  to 
obtain  certain  contents,  such  as 
prescription  drugs,  for  the  medical  kite 
at  a  cost  of  $500  per  consultation.  In 
1996,  for  the  20  projected  air  carriers, 
total  consultations  will  total  $20,000. 
Record  keeping  will  be  needed  per 
medical  emergency;  it  will  take  one 
hour  to  write  up  each  emergency.  At 
$20.58  per  hour,  in  1996.  record  keeping 
coste  will  total  $1,433. 

In  the  NPRM,  the  FAA  assumed  that 
the  medical  kite  could  be  secured  and 
installed  with  industrial  strength  Velcro 
tape.  The  FAA  still  believes  that 
seciuing  these  kits  with  Velcro  (a  low 
cost  option,  at  $20  per  kit  plus  two 
hours  for  a  Maintenance  worker  at 
$20.58  per  hour)  will  meet  the  18-G 
requirement.  Also,  airplane 
manufacturers  will  need  to  spend 
$1,500  for  each  make  and  model  to 
account  for  the  design  and 
administrative  coste  involved  with 
securing  these  kite  and  to  comply  with 
FAA  regulations;  with  8  makes  and 
models,  this  totals  $12,000.  This  cost 
will  be  spread  across  the  entire 
population  of  each  make  and  model. 

Section  121.309— First  Aid  Kit.  This 
section  will  require  lO-to-19-seat 
airplanes  to  have  at  least  one  first  aid- 
kit.  Currently,  part  135  requires  all 
airplanes  with  greater  than  19  seate  to 
have  one  kit.  but  there  is  no  requirement 
for  airplanes  with  10  to  19  seate  to  have 
a  kit 

The  15-year  cost  of  this  requirement 
will  be  $371,400  ($267,400.  present 
value).  The  coste  of  providing  first  aid 
kite  are  composed  of  acquisition  ($70 
each  based  on  industry  survey)  with  a 
35  percent  spares  reserve,  installation. 
annual  replacement  rate  (5  percent  of 
total),  a  weight  penalty  (4  pounds), 
engineering  and  administrative  coste, 
and  annual  maintenance  ($7  per  kit). 
Coste  are  a  function  of  the  I0-to-19-8eat 
airplane  coimt.  which  ranges  from  673 
in  1996  to  543  in  2010. 

Section  121.309— Halon  Fire 
Extinguisher.  This  section  will  require 
commuter  operators  of  lO-to-30-seat 
airplanes  to  replace  existing  or  install 
fire  extinguishers  (2  per  lO-to-30-seat 
airplane  (one  in  cabin  and  one  in 
cockpit)  with  halon  fire  extinguishers. 


For  this  analysis,  the  FAA  assumes  that 
no  part  135  airplanes  are  currently 
equipped  with  halon  fire  extinguishers. 
Since  part  135  airplanes  are  already 
equipped  with  fire  extinguishers  prior 
to  complying  with  part  121  standards, 
there  will  be  no  additional  maintenance 
coste  or  weight  penalties  for  this 
equipment. 

The  15-year  cost  of  this  requirement 
is  $442,900  ($346,500.  present  value). 
The  cost  of  this  provision  will  involve 
purchasing  the  requisite  number  of 
halon  fire  extinguishers  per  airplane  in 
1996.  a  13  percent  spares  reserve  ratio, 
and  a  5  percent  recharge  rate  per  year 
after  1996,  and  up-front  administrative 

costs  > 

Section  121.549— FlosWight  This 
section  will  require  commuter  operatore 
of  20-to-30-seat  airplanes  to  acquire  two 
additional  portable  flashhghte  for  use  by 
the  flight  attendant  and  the  copilot.  This 
section  will  also  require  lO-to-19-seat 
airplanes  to  acquire  one  additional 
portable  flashlight  for  use  by  the  copilot. 
The  analysis  assumes  that  no  part  135 
airplanes  with  lO-to-30  seate  are 
equipped  with  portable  flashhghte. 
Based  on  a  recent  survey,  a  portable 
flashlight  coste  $5  and  2  D  alkaUne 
battery  cells  cost  $2.25. 

The  15-year  cost  of  this  requirement 
will  be  $134,400  ($82,000,  present 
value)  broken  out  between  $56,500  for 
lO-to-19-seat  airplanes  and  $77,900  for 
20-to-30-seat  airplanes.  The  cost  of  this 
provision  will  involve  piuchasing  the 
requisite  niunber  of  flashlighte  for 
airplanes  in  1996  and  for  airplanes 
added  to  the  fleet  through  2010, 10 
percent  spares,  5  percent  replacement 
rate  for  every  year  after  1996.  and  a 
weight  penalty  (1  pound  per  flashUght). 
The  analysis  also  assumes  that  all 
batteries  will  be  replaced  each  year. 

Section  121.313— Cockpit  Key.  This 
section  will  require  all  required 
crewmembers  of  affected  operators  to 
have  access  to  a  key  for  the  locking 
cockpit  door.  This  lock  and  key 
requirement  will  provide  additional 
security  for  equipment  and  instrumente 
in  the  cockpit.  This  requirement  only 
applies  to  20-to-30-seat  airplanes. 
Airplanes  with  10  to  19  seate  are  not 
required  to  have  locking  cockpit  doors 
and  will  not  be  affected  by  this 
requirement.  The  rule  will  require  20-to- 
30-seat  airplanes  to  retrofit  the  cockpit 
door  with  a  lock  and  copy  a  key  ($1  per 
key).  If  an  airplane  does  not  have  a  lock, 
then  the  operators  will  be  required  to 
install  one. 

The  15-year  cost  is  $102,900  ($78,500. 
present  value).  The  highest  yearly  cost 
($51,245)  will  occur  in  1996  when  all  of 
the  277  20-to-30-seat  airplanes  will  have 
their  cockpit  doors  retrofitted  with  locks 
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and  keys.  Subsequent  yearly  costs  are 
based  on  tbe  aninial  increase  in 
airplanes.  Hence,  in  1997.  with  30  new 
airplanes,  coststotal  $5,550  ($90  for 
new  keys  +  $5,460  for  door  retrofit 
costs). 

Section  121.333— Portable  Oxygen. 
This  section  wjU  require  airplanes  that 
are  certificated  to  fly  above  25.000  feet 
to  have  a  portable  oxygen  unit  for  each 
flight  attendants  This  requirement  will 
only  apply  to  ci|mmuter  airplanes 
having  mose  than  19  seats.  This  is 
because  ciurently  no  10-to-19-8eat 
airplanes  in  coitmuter  operations  are 
certificated  to  fly  above  25,000  feet; 
also,  lO-to-19-seat  airplanes  are  not 
required  to  have  flight  attendants  on 
board.  Of  the  240  20-to-30  seat  airplanes 
in  1995, 146  fly  Over  25,000  feet. 

TTie  15-year  cost  to  equip  all  affected 
20-to-30-8eat  part  135  airplanes  will  be 
$472,900  ($299,t00,  present  value). 
Costs  primarily  $n  composed  of  $400 
per  oxygea  unit  and  weight  penalty. 
'  Parts  121.333. 121.571. 121.573— 
Passenger  Information.  New  cards  will 
have  to  be  prepared  for  20-to-30-8eat 
airplanes,  hidustry  experience  has 
shown  that  efM:h!card  has  a  lifetime  of 
approximately  3  years.  Thus,  every  year, 
only  one-third  of  the  cards  will' 
normally  be  replaced. 

The  15-year  cqst  for  the  preparaticm  of 
these  cards  will  be  $125,000  ($72,300, 
present  value),  ^ch  air  carrier  having 
20-to-30  seat  airblanes  (20  in  1996 
growing  to  39  inl2010)  will  incur 
preparation  costs  and  will  then  need  to 
prepare  enough  eassenger  information 
cards  for  all  airplanes  in  its  fleet. 
Preparation  costs  involve  two  people 
two  hours  each:  $  flight  attendant 
supervisor  ($24.19  per  hour)  and  a 
paperwork  layout  specialist  ($20.58  per 
hour).  There  will  be  no  training  costs,  as 
the  flight  attendant  could  read  the  new 
passenger  information  material  directly 
from  the  manual.  Based  on  an  industry 
survery,  the  FAA  assiunes  that  it  costs  $1 
to  print  and  distribute  each  information 
card;  a  total  of  5,^53  cards  will  need  to 
be  produced  in  1996. 

Section  121.337— Protective  Breathing 
Equipment  (PBEf^for  the  Cabin.  This 
section  requires  4  fire  fighting  PBE  unit 
in  the  cabin  on  all  20-to-30-seat 
airplanes.  The  ISryear  costs  to  supply 
all  20-to-30-seat  airplanes  total  $936,800 
($595,600,  present  value).  Costs  are 
composed  of  FEB  acquisition  ($400  per 
imit)  with  a  40  pfrcent  spares  reserve 
ratio,  installationi  (two  hours  of 
mechanic  labor),  engineering  and 
administration  cdsts.  a  5  percent 
replacement  rate  per  year,  nnniial 
maintenance  ($40  per  unit  performed 
aimually).  and  a  weight  penalty  (5 
pounds  per  unit,  one  unit  per  airplane). 


Section  121. 339— Life  Rafts.  This 
section  requires  all  a^cted  commuters 
conducting  extended  overwater 
operations  to  carry  an  additional  life 
raft.  The  15-year  cost  to  equip  the 
affected  airplanes  with  an  additional  life 
raft  will  be  $265,100  ($183,800,  present 
value). 

Section  121 .340— Flotation  Cushions 
and  Life  Vests.  This  section  requires 
operators  to  {Hovide  a  flotation  cushion 
or  life  vest  for  each  passenger  seat  on 
each  airplane.  In  1995.  lG-to-19-seat 
airplanes  average  18.66  seats  per 
airplane  and  20-to-30-seat  airplanes 
average  28.99  seats  per  airplane.  In  this 
analysis,  the  FAA  assumes  that  these 
ratios  remain  constant  into  the  fiitiue. 

The  15-year  cost  for  providing 
flotation  cushions  or  life  vests  on  10-to- 
30-s8at  airplanes  will  be  $7.50  million 
($5.53  million,  present  value)  composed 
of  $5.03  million  for  lO-to-19-seat 
airplanes  and  $2.47  million  for  20-to-30- 
seat  airplanes.  The  FAA  assumes  that 
lO-to-19-seat  airplanes  will  not  be  able 
to  install  flotation  cushions  and  hence 
will  obtain  life  vests.  In  addition,  even 
though  some  airplanes  may  have 
flotation  oishions  currently  installed, 
the  analysis  assiunes  that  all  operators 
of  20-to-30-seat  airplanes  will  replace 
existing  seat  cushions  with  flotation 
cushions.  Data  from  industry  sources 
place  the  same  cost  and  weight  on  both 
items:  $50  and  2  poimds  each.  As  the 
current  seat  cushions  weigh  the  same 
amount,  there  will  not  be  a  weight 
penalty  On  the  20-to-30-seat  airplanes. 
The  total  munber  of  life  vests  and 
cushions  per  year  is  derived  by 
multiplying  the  number  of  seats  per 
airplane  times  the  projected  airplane 
count  for  the  lO-to-19-seat  and  20-to-30- 
seat  airplane  categories. 

Section  121.391— Fli^t  Attendants 
At  The  Gate.  This  section  requires  a 
flight  attendant  or  other  authorized 
person  to  stay  on  the  airplane  during 
intermediate  stops  while  passengers  are 
on  board.  The  final  rule  adopts  new 
section  121.393(a)  for  lO-to-19  seat 
airplanes  to  allow  crewmembers  (not 
necessarily  a  flight  attendant)  to  stay 
near  the  airplane. 

The  only  costs  imposed  on  operators, 
as  a  result  of  this  rule  will  be  the 
training  and  documentation  of 
authorized  substitute  persoimel.  Based 
on  information  received  from  FAA 
technical  personnel,  there  will  be  no 
additional  crewmember  personnel  costs 
for  flight  attendants  or  otiier 
crewmembers  at  the  gate  requirement 
due  to  the  delay.  In  the  NPRM,  the  FAA 
attributed  additional  compensation 
costs  to  operators  in  the  event  of  a  flight 
delay  due  to  additional  time  spent  by 
personnel  to  monitor  passengers.  FAA 


technical  per8<mnel  state  that  delay 
costs  are  a  result  of  the  air  carrier 
operations  system  and  not  tlw  final  rule. 
Tne  air  carrier  operations  system 
currenUy  compensates  any  additional 
personnel  costs  due  to  delays. 

Individual  operators  can  comply  by 
having  a  flight  oewmembw  near  the 
airplane  (no  cost)  or  by  following  one  of 
three  scenarios.  Under  the  first  scenario, 
operators  could  require  all  passengers  to 
deplane  during  intermediate  stops  at  the 
gate.  Because  deplaning  will  cause 
inconvenience  to  the  passengers,  air    • 
carriers  will  not  use  this  option  ail  the 
time.  The  FAA  acknowledges  that  the 
deplanement  of  passengers  under  this 
scenario  may  impose  some  cost  on 
passengers  in  the  form  of 
inconvenience;  however,  the  FAA  is 
imable  to  quantify  this  cost.  Under  the 
second  scoiario.  operators  can  require 
either  a  flight  attendant  or  pilot  to 
remain  on  the  airplane  at  intermediate 
stops  as  long  as  passengers  are  on  board. 
Generally,  the  20-to-30  seat  airplanes 
will  use  a  flight  attendant,  while  10-to- 
19  seat  airplanes  will  use  a  pilot.  Under 
the  third  scenario,  cnierators  can  allow 
a  trained,  authorized  person  to  stand  in 
for  the  flight  attendant  or  pilot  when 
coverage  is  needed  due  to  flight  delay. 
Not  aU  air  carriers  have  authorized 
personnel  at  all  intermediate  stops;  this 
will  put  a  cap  on  the  amoimt  of  time 
that  this  option  will  be  used.  This  third 
scenario  will  require  24  hours  of 
training  for  each  authorized  person 
($16.48  per  hq^u-)  and  docmnentation  of 
persoimel  records  by  a  clerical  worker 
(paid  at  $11.00  per  hour  for  one  hour  of 
work  per  record).  In  the  NPRM.  the  FAA 
assiuned  that  non-Alaska  operators 
would  use  the  third  scenario  20  percent 
of  the  time,  and  the  FAA  is  keeping  this 
percentage.  Based  on  industry  sources, 
the  FAA  does  not  believe  it  is  very 
likely  that  air  carriers  in  Alaska  will 
have  trained  substitute  personnel 
waiting  at  the  intermediate  stops  to  be 
used  in  the  event  that  the  airplane  is 
delayed;  thus,  the  third  scenario  will 
not  be  used.  Currently,  88.4  percent  of 
all  20-to-30  seat  airplanes  and  91.9 
percent  of  all  lO-to-19  airplanes  fly  in 
areas  other  than  Alaska,  and  this 
analysis  projects  these  percentages  into 
the  fixture. 

The  15-year  cost  for  training  and 
doCTunentation  of  authorized  personnel 
in  areas  other  than  Alaska  on  lO-to-30- 
seat  airplanes  will  be  $20,500  (present 
value,  $12,700).  This  cost  is  the 
siunmation  of  the  lO-to-19-seat  airplane 
cost  and  the  20-to-30-seat  airplane 
category  cost.  The  cost  for  the  lO-to-19- 
seat  category  is  derived  by  multiplying 
the  total  15-year  cost  for  training  and 
documentation  ($67,500)  by  the 


expected  probability  of  occurrence  for 
the  third  scenario  (20%)  and  then 
multiplying  by  the  percentage  of  the 
fleet  not  operating  in  Alaska  (91.9%). 
The  cost  for  the  20-to-30-8eat  category  is 
derived  by  multiplying  the  total  15-year 
cost  for  training  and  dociunentation 
($45,500)  by  the  expected  probability  of 
occiuxence  for  the  third  scenario  (20%) 
and  then  midtiplying  by  the  percentage 
of  the  fleet  not  operating  in  Alaska 
(88.4%); 

3.  Certification 

This  section  examines  the  costs  of  the 
rule  Mrith  regards  to  airplane 
certification  and  performance.  The  total 
15-year  costs  for  certification  are  $11.49 
million  with  a  present  value  of  $6.58 
million. 

Part  121  Subpart  I:  Performance 
Criteria.  In  the  NPRM,  the  FAA  had 
stated  its  belief  that  all  of  the  commuter 
airplanes  would  be  able  to  meet  the  part 
121  performance  standards. 
ConsequenUy,  the  only  compliance  cost 
would  be  a  manufacturer's  one-time 
recertification  cost  of  $5,000  per 
airplane.  However,  after  additional  FAA 
analysis  and  input  from  several 
commenters,  the  FAA  realizes  that  some 
of  these  airplanes  are  not  able  to  meet 
the  part  121  performance  standards. 
Furtiier,  there  will  be  an  enormous 
economic  impact  if  the  proposed  rule 
were  to  be  adopted  for  all  commuter 
airplanes. 

Airplanes  operating  under  part  121 
face  stricter  performance  requirements 
than  those  faced  by  airplanes  operating 
imder  part  135.  Part  135  performance 
requirements  allow  greater  gross  take-off 
weights  for  a  given  runway  length  and, 
conversely,  allow  a  shorter  runway  for 
a  given  gross  take-off  weight  than  are 
allowed  under  part  121  for  high  altitude 
and/or  high  temperature  conditions. 
However,  as  airplane  models' 
performance  capabilities  differ,  a  change 
in  performance  requirements  has  a 
different  effect  across  airplane  models. 

For  example,  the  SFAR  41  and 
predecessor  category  commuter  airplane 
performance  capabilities  are  such  that 
compliance  with  the  part  121 
performance  requirements  would 
require  them  to  offload  so  many 
passengers  or  cargo  as  to  become 
improfitable  to  operate  in  scheduled 
passenger  service.  Due  to  the  potential 
substantial  economic  loss  and  the 
potential  safety  reduction  that  would 
result  when  many  of  these  airplane 
operators  substitute  airplanes  with 
fewer  than  10  passenger  seats  for  these 
airplanes,  the  FAA  decides  that  they 
will  have  15  years  to  meet  the  part  121 
performance  requirements.  By  allowing 
these  airplanes  to  remain  in  scheduled 


passenger  service,  their  operators  will 
have  a  sufficient  amount  of  time  to 
profitably  exploit  these  airplanes,  to 
plan  their  replacement,  and  to  reduce 
the  potential  impact  on  the  resale  price 
in  other  uses  of  these  airplanes.  In 
addition,  this  15-year  period  will 
provide  an  opportunity  for 
manufacturers  to  develop  future 
airplanes  that  may  be  better  substitutes 
than  the  current  available  substitute 
airplane  models.  Further,  this  15-year 
allowance  will  reduce  the  tendency  for 
many  of  these  operators  to  substitute 
smaller  airplanes  with  less  than  10 
seats.  These  airplanes  have  an  accident 
rate  14  times  that  of  lO-to-lS-seat 
commuter  airplanes.  Nevertheless,  some 
of  these  airplanes  will  be  phased  out  of 
scheduled  passenger  service  before  they 
would  have  been  phased  out  if  there 
were  no  commuter  rule. 

CurrenUy,  there  are  112  pre-SFAR  41 
commuter  airplanes  in  part  135 
scheduled  service.  As  the  FAA  was 
unable  to  direcUy  obtain  the  ages  of 
these  airplanes,  the  FAA  used  a  data 
source  to  construct  an  approximate  age- 
profile  distribution  for  each  of  these 
airplane  models  and  then  assigned  the 
appropriate  number  of  airplanes  to 
individual  years  based  on  those 
distributions.  The  FAA  determines  that, 
due  to  the  increasing  maintenance  costs 
as  airplanes  age,  the  economic  lifespan 
of  these  airplanes  in  scheduled 
passenger  service  is  30  years  for  the 
Twin  cStter  and  25  years  for  all  of  the 
other  models.  On  that  basis,  the  FAA 
projects  that,  in  the  absence  of  the 
commuter  rule,  4  of  these  airplanes 
would  still  be  in  scheduled  passenger 
service  after  15  years. 

Finally,  these  airplanes'  market  values 
will  fall  over  time  because  the  airplane 
ages  because  it  takes  an  increasing  level 
of  expenditure  on  maintenance  and 
replacement  to  keep  the  airplane 
airworthy  for  scheduled  passenger 
service.  Currently,  the  average  market 
values  for  the  pre-SFAR  4lC  airplanes 
are  $500,000  for  the  Twin  Otter  and  the 
EMB-110;  $350,000  for  the  Beech  99; 
and  $250,000  for  the  SA-226  and  the 
Beech  200. 

In  light  of  those  factors  as  they  relate 
to  the  pre-SFAR  41  airplanes,  the  FAA 
determines  that  a  one-year  compliance 
date  would  generate  a  60  percent  loss  in 
these  airplanes'  average  market  values 
and  this  percentage  loss  is  reduced  by 
2.5  percentage  points  per  year  for  foiu 
years  (e.g.,  the  second  year  would  have 
a  percentage  loss  of  57.5  percent,  the 
third  year  will  be  55  percent,  etc.)  and 
by  5  percentage  points  per  year 
thereafter.  Thus,  the  percentage  loss  of 
the  market  value  of  these  airplanes  in  15 
years  will  be  5  percent  of  that  airplane's 


market  value.  On  that  basis,  the  FAA 
determines  that  in  15  years  these 
airplanes  will  incxu  a  reduction  in 
market  value  of  $56,000  ($20,000, 
present  value). 

SFAR  41  airplane  models  would  also 
be  affected  by  the  part  121  performance 
criteria  because  these  criteria  are  stricter 
than  those  in  part  135.  However,  the 
part  121  performance  requirements  are 
very  similar  to  the  performance 
requirements  in  the  ICAO  Annex  8 
flight  operating  requirements — the  flight 
operating  requirements  under  which 
these  airplanes  must  fly  in  European 
scheduled  service.  As  all  of  these 
airplanes  are  used  in  European 
scheduled  service,  they  can  comply 
with  the  part  121  performaiu» 
requirements,  but  at  a  potential  payload 
loss.  There  are  some  combinations  of 
temperature,  airport  elevation  (pressure 
altitude)  and  airport  nmway  length  that 
would  require  SFAR  4lC  airplanes 
either:  (1)  To  unload  one,  two,  or  even 
three  passengers  from  the  ciurenUy 
permitted  part  135  gross  take-off  weight; 
or  (2)  to  operate  out  of  airports  with 
longer  runway  lengths  in  order  to  meet 
the  ICAO  Annex  8  performance 
requirements.  For  example,  the 
minimum  runway  length  for  a  Beech 
1900-C  airplane  with  a  16,600  lb. 
maximiun  takeoff  weight  (its  maximum 
certificated  load)  from  a  pressure 
altitude  of  1,000  ft.  (a  typical 
Midwestern  airport)  at  13  degrees 
Centigrade  (standard  day)  would  be 
4,700  ft.  under  part  135  but  would  be 
5,900  ft.  under  ICAO  Aimex  8.  From 
another  perspective,  in  order  for  a  Beech 
1900-C  to  operate  under  ICAO  Annex  8 
from  an  airport  with  a  4,700  ft.  runway, 
the  maximum  allowable  takeoff  weight 
would  be  14,900  lbs.  in  comparison  to 
the  16,600  lbs.  allowable  under  part 
135.  One  commenter  reports  that  these 
operating  limitations  may  affect  these 
SFAR  41  airplanes  at  as  many  as  65 
airports  at  some  point  during  the  year. 
Nevertheless,  for  most  of  the 
temperatures,  airport  elevations 
(pressiue  altitude),  runway  lengths,  and 
actual  takeoff  loads  faced  by  these 
airplanes,  the  part  121  performance 
requirements.  ICAO  Armex  8  rules,  and 
the  part  135  performance  requirements 
would  have  the  same  limiting  effect  on 
these  airplanes'  operations. 

As  a  result,  the  FAA  will  allow  SFAR 
41  and  predecessor  category  airplanes 
15  years  to  comply  with  the  part  121 
performance  requirements.  With  a  15- 
year  time  horizon,  operators  will  be  able 
to  organize  their  schedules  (for  example, 
departing  high  temperature  airports 
earlier  in  the  morning),  their  airplane/ 
airport  pairings,  etc.  such  that  the  costs 
in  15  years  will  be  minimal. 


FaiM 


Finally,  the  c^mmutar  category 
airplanes  have  tfae  peifiDnnanoe 
capability  of  m^Bting  part  121 
perfonnancs  rei|uiieinents.  However, 
the  manu&ctiirtrs  will  need  to 
docummt  thesei  capabilities  for  the 
approved  flight  h^n^ialff  This 
documentation  Will  require  about  20 
hours  of  fli^t  tftne  at  a  per  hour  cost 
of  $1,500  (includes  instrument 
calibrationrengi^iaeiing  analysis, 
ground  personnel  review,  etc.)  for  a  total 
cost  of  $30,000  *er  type  certificate.  In 
addition,  thoe  will  be  a  one-time 
manufacturer's  cost  of  $5,000  per  type 
certificate  to  obt^  FAA  approval  for 
this  fli^t  manual  revision.  Thus,  the 
one-time  first-year  cost  for  commuter 
category  airplanas  will  be  $105,000. 

Section  121.191(a)— Airplane 
Limitations:  Type  of  Route.  Section 
121.161(a)  reouiies  that  an  adaquate 
airport  be  within  one  hour  flying  time 
at  single  engine  cruising  speed  along  all 
points  of  the  designated  flight  route. 
There  is  no  similar  requirement  in  part 
135.  This  requirement  is  not  expected  to 
afiiact  schediiledioperators  iD>the  lower 
48  states.  In  the  It^gulatory  Evaluatioa 
for  the  NPRM.  tlie  FAA  had  estimated 
that  150  round-ttip  flights  in  Alaska 
would  be  aftcted  annually,  with 
reroutings  adding  one-half  hour  to  each 
round-tiip.  for  a  total  of  75  hours 
increased  flying  time.  Applying  an 
hourly  variable  operating  cost  fat 
Alaskan  air  carrier  commuter  category 
airplanes  of  $500,  the  FAA  had 
estimated  that  annual  operating  costs 
would  increase  $07,500.  The  15-year 
total  costs  would  be  $375,000  ($265,000. 
present  value).  As  no  comments  were 
made  on  the  estimated  costs  of  this 
provision,  the  FAA  affirms  its  previous 
calculations.  However,  carrying  them 
out  for  15  years  ^nerates  a  cost  of 
$570,000  ($346,000.  present  value). 
Section  121.191— Engine  Out  En 
Route  Net  Flight  Data.  Although  the 
FAA  had  not  estiinated  a  compliance 
cost  for  this  provision  in  the  Regulatory 
Evaluation  for  tha  NPRM,  three 
commenters  report  that  these  data  do 
not  currently  exist  for  lO-to-19-seat 
airplane  models  and  there  is  a  cost  to 
developing  these  data.  Based  on  those 
comments,  the  FAA  determines  that 
manufacturers'  will  incur  a  one-time 
first-year  cost  of  $1,900  per  type 
certificated  model,  resulting  in  a  one- 
time first-year  compliance  cost  of 
$24,700  for  the  13  type-certificated 
airplanes. 

Section  121.30$li)— Third  Attitude 
Indicator.  This  section  requires  that  a 
third  attitude  indicator  be  retrofitted  on 
all  aSected  airpla|ies  (manufactiued 
before  March.  1997)  vnthin  15  years  of 
the  rule's  effoctiv*  date.  Any  affected 
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airplane  manufactured  after  March. 
1997.  must  have  the  device.  This  device 
is  not  required  under  part  135  ot  part 
23. 

In  the  Regulatory  Evaluation  for  the 
NPRM.  the  FAA  had  estimated  that  it 
would  cost  $16,000  for  a  retrofit  that 
would  add  about  5  lbs.  of  weight  while 
the  annual  maintenance,  inspection, 
and  replacement  costs  would  be  about 
10  percent  of  the  rMrofitting  costs.  The 
FAA  had  also  estimated  it  would  coat 
$8,000  fior  an  installation  on  a  newly- 
manufactured  airplane.  The  FAA  had 
also  determined  that  a  third  attitude 
indicator  is  standard  equipment  on  the 
Beech  1900-D.  The  proposed  rule  had  a 
1-year  compliance  date.  On  that  basis, 
the  FAA  had  estimated  that  the  10-year 
cost  would  be  $19.2  million  ($18.4 
million,  present  value). 

The  FAA  estimates  that  the 
retrofitting  cost  will  be  $16,000  and  will 
add  15  lbs.  of  weight  to  the  airplane.  To 
eliminate  the  potential  for  do%vn  time, 
operators  will  retrofit  this  device  dur^ 
one  of  the  airplane's  200-hour 
scheduled  checks.  On  that  basis,  the 
FAA  expects  that  this  device  will  be 
installed  in  half  of  the  58  SFAR  41C 
airplanes  in  scheduled  passenger 
service  during  the  13th  year  and  in  the 
remaining  half  during  the  14th  year.  On 
that  basis,  the  FAA  determines  that  the 
15-year  compliance  cost  will  be 
$319,000  ($116,000,  present  value). 

Section  121.30S— Lavatory  Fire 
Protection.  This  section  requires  each 
lavatory  to  have  a  smoke  detector 
system  connected  to  either:  (1)  a 
warning  light  in  the  f^t  deck;  (v  (2) 
a  warning  light  or  an  aural  warning  in 
the  passenger  cabin  that  can  be  readily 
detected  by  a  fli^t  attendant.  Section 
121.308(b)  requires  each  lavatory  to 
have  a  buih-in  automatic  fire 
extinguisher  in  each  of  its  disposal 
receptacles.  These  requirements  are  also 
found  in  section  25.854  but  only  for 
airplanes  type  certificated  after  1991. 
There  are  no  such  provisions  in  part  135 
or  part  23. 

On  that  basis,  the  FAA  estimates  that 
for  the  20-to-30-seat  airplanes,  there  will 
be  a  first-year  compliance  cost  of 
$78,000  and  an  annual  cost  in  each 
succeeding  year  of  $45,000  to  $58,000. 
The  15-year  total  cost  will  be  $858,000 
($519,000,  present  value).  In  the 
Regulatory  Evaluation  for  the  NPRM, 
the  FAA  had  estimated  a  10-year  total 
cost  of  $263,000  ($206,000.  present 
value). 

Section  121.310(1)— Flight  Attendant 
Flashlight  Holder.  This  section  requires 
an  emergency  flashlight  holder  be 
available  to  the  flight  attendant  A 
flashlight  holder  is  needed  to  keep  the 
flashlight  available  and  within  reach  of 


the  fli^t  attendant  seat  This  proviaim 
requires  retrofitting  within  one  year  of 
the  effective  date  of  the  rule.  The  FAA 
had  not  eatiniated  any  cranplianoe  cost 
for  the  flashlight  holder  in  the 
Regulatory  Evaluation  fm-  the  NPRM. 
However,  after  additional  analysis,  the 
FAA  found  that  there  will  be  a  per 
airplane  cost  of  $50  for  a  retrofit  and 
$25  for  an  installation  on  a  newly- 
manufactiued  airplane.  It  will  increase 
the  airplane's  wei^t  by  2  lbs.  In 
addition,  there  will  be  a  one-time 
ffligineering  design,  development,  and 
FAA  approval  cost  of  $250  for  each  type 
certificated  model.  As  there  are  no  fUgnt 
attendants  in  lO-to-19-seat  airplanes,  no 
flight  attendant  flashlight  will  be 
required  and  there  willbe no 
compliance  cost  for  those  airplanes.  For 
20-to-30-seat  airplanes,  the  first-year 
cost  will  be  $42,000  and  the  annual  cost 
thereafter  will  be  between  $2,000  and 
$6,000.  The  15-year  total  cost  will  be 
$88,000  ($68,000,  present  value). 

Section  121.312(b)— Passenger  Seat 
Cushion  Fire  Rlocldng  Materials.  This 
section  requires  that  lO-to-30-seat 
airplane  seat  cushions  comply  with  the 
fire  protection  standards  in  Section 
25.853(b)  within  15  years.  The  proposed 
nde  had  allowed  a  two-year  compliance 
period  with  an  option  for  two  additional 
3rears  if  there  were  demonstrated 
compliance  difficiilties. 

In  the  Regulatory  Evaluation  for  the 
NPRM,  the  FAA  had  assumed  that  this 
provision  would  affect  only  the  10-to- 
19-seat  airplanes  because  the  20-to-30- 
seat  airplanes  are  type-certificated 
imder  part  25,  which  requires  fire- 
blocked  seats  for  airplanes  tjrpe- 
certificated  after  1991.  As  those 
airplanes  are  used  in  both  part  121  and 
part  135  service,  the  FAA  believed  that 
they  have  already  been  retrofitted  and 
are  being  manufactured  with  fire 
blocking  cushions.  As  there  were  no 
comments  to  the  contrary,  the  FAA  has 
retained  that  assumption. 

In  the  Regulatory  Evaluation  for  the 
NPRM  for  lO-to-19-seat  airplanes,  the 
FAA  had  estimated  that  it  would  cost 
$20,000  for  a  retrofit.  $5,000  for 
installation  on  newly-manufactured 
airplanes,  and  fire  blocking  would  add 
2  lbs.  per  seat  cushion.  In  addition,  the 
FAA  had  believed  that  the  incremental 
compliance  costs  from  replacing  a  fire- 
blocked  cushion  with  another  fire- 
blocked  cushion  (due  to  normal  wear 
and  tear)  would  be  only  due  to  the 
difference  in  the  costs  of  the  fire- 
blocking  material,  which  was  estimated 
to  be  $5,000.  Tliere  would  be  no 
incremental  labor  costs  because  it 
would  take  as  long  to  replace  a  fire- 
blocked  cushion  with  a  fire-blocked 
cushion  as  it  would  take  to  replace  a 


non-fire-blocked  cushion  with  a  non- 
fire-blocked  cushion.  The  FAA  had  also 
estimated  that  10  percent  of  the  10-to- 
19-seat  airplanes  have  fire  blocked  seats 
because  they  are  ofiered  as  an  option  on 
currently  manufactured  models. 
Further,  the  FAA  had  estimated  that  it 
would  cost  $50,000  for  engineering, 
devetoping,  testing,  and  dociunenting 
the  results  for  FAA  approval  for  those 
airplanes  no  longer  in  production. 
Fin^y,  allowing  operators  four  years  to 
comply  means  that  they  can  schedule 
this  retrofitting  to  fit  into  the  normal 
cushion  reupholstery  schedule. 
Consequently,  the  existing  ciishions 
would  not  have  been  prematurely 
replaced  before  they  would  have  been 
replaced  due  to  normal  wear  and  tear. 
Based  on  information  received  .fitun 
industry,  the  FAA  estimates  that  the 
average  retrofitting  cost  (weighted  by 
the  munber  of  eadb  type  of  airplane 
model  in  the  existing  fleet)  will  be 
$21,500  and  the  average  new- 
installation  cost  (wei^ted  by  the 
number  of  new  airplanes  projected  to  be 
sold  by  each  maniifacturer)  will  be 
$4,875.  The  average  wei^t  of  38  lbs. 
(for  a  19  seat  airplane)  results  in  a  yearly 
per  airplane  fuel  cost  of  $105.  In 
addition,  an  industry  source  repents  that 
airplane  operators  normally  reupholster 
their  seat  cushions  every  four  years. 
Further,  the  FAA  estimates  that  there 
will  be  no  engineering  costs  for  current 
cmnmuter  category  airplanes  because  all 
of  the  manufacitoers  ofier  the  fire 
blocked  seat  cushions  as  an  option  and 
the  engineering  and  FAA-approval  costs 
have  already  been  incurred.  However, 
the  FAA  revises  its  engineering  costs  for 
each  out-of-production  airplane  model 
from  $10,000  to  $5,000  because  there 
are  a  sufficient  number  of  fabrics  that 
have  been  approved  so  that  each 
manufacturer  will  not  have  to 
completely  reengineer  its  seats. 

In  response  to  the  increase  in  time 
[bom  4  years  to  15  years)  to  comply 
with  the  rule,  the  FAA  assiunes  that  no 
airplane  that  will  be  withdrawn  fi-om 
scheduled-passenger  service  during 
those  15  years  will  be  retrofitted  with 
fire-bloddng-seat-cushion  materials. 
Further,  an  operator  of  an  existing 
airplane  that  will  be  employed  in 
scheduled  passenger  service  beyond  the 
15-year  period  will  wait  until  the  last 
moment  (13  to  14  years)  before 
performing  the  retrofit.  Based  on 
industry  statements,  commuter-category 
airplanes  are  being  built  with  the 
expectation  of  a  25-to-30-year  lifespan. 
Also  based  on  industry  statements,  the 
initial  cost  (plus  one  or  two  cushion 
reupholsteries)  is  less  than  or  about  the 
same  as  a  retrofit  10  or  fewer  years  in 
the  futxire.  The  FAA  anticipates  that 


beginning  in  5  years,  operators  will  only 
piirchase  new  airplanes  that  have 
factory-installed-fire-blocked  seat 
cushions.  Over  time,  the  compliance 
costs  will  increase  because  a  greater 
number  of  these  airplanes  will  carry  the 
extra  38  lbs.  of  wei^t.  On  that  basis,  the 
annual  compliance  costs  will  begin  at 
$150,000  in  the  sixth  year  after  the 
effective  date  and  increase  to  $1.25 
milHon  by  the  13th  year.  The  15-year 
total  will  be  $5.88  million  ($2.55 
million,  present  value). 

Section  121.317(b)— Fcaten  Seat  Belt 
Lighted  Sign,  "niis  section  requires  that 
there  l>e  a  lighted  "fasten  seat  belt"  sign 
that  can  be.  controlled  by  the  pilot.  In 
the  Regulatory  Evaluation  of  the 
Proposed  Ride,  the  FAA  had  not 
estimated  any  compliance  costs  because 
it  was  believed  that  affected  airplanes 
had  these  Ughted  signs.  Based  primarily 
on  information  received  from  industry, 
the  FAA  estimates  that  the  total  15-year 
cost  for  the  2  lb.  device  will  be  $522,000 
($269,000,  i»esent  value). 

Section  121.342— Pitot  Heat 
Indication  System.  This  section  requires 
all  affected  airplanes,  within  4  years  of 
the  rule's  effective  date,  to  have  a  pitot 
heat  indication  system  that  indicates  to 
the  flight  crew  whether  or  not  the  pitot 
heating  system  is  operating.  Section 
23.1323  requires  a  pitot  heat  system  for 
most  commuter  category  airplanes,  but 
there  are  no  requirements  for  a  heat 
indication  system. 

In  the  Regulatory  Evaluation  for  the 
NPRM,  the  FAA  estimated  a  per 
airplane  cost  of  $500  for  a  retrofit  and 
$250  for  installation  on  a  newly- 
manufactured  airplane.  The  FAA  did 
not  estimate  a  weight  penalty  or  costs 
for  inspection,  maintenance,  and  repair, 
but  it  had  estimated  a  one-time 
manufacturer  cost  of  $10,000  for  initial 
engineering  design,  testing,  and 
documentation  for  FAA  approval.  On 
that  basis,  the  FAA  had  estimated  that 
the  compliance  cost  during  each  of  the 
first  four  years  would  be  $280,000  and 
$10,000  per  year  thereafter.  The  10-year 
total  costs  were  estimated  to  be  $1,184 
million  or  $993,000,  present  value. 

After  additional  analysis,  the  FAA  is 
persuaded  that  its  initial  cost  estimates 
need  revision.  Based  on  its  analysis  of 
the  technology  required  to  install  these 
devices,  the  FAA  determines  that  there 
is  a  per  airplane  cost  of  $4,000  for  a 
retrofit  and  $2,000  for  installation  in  a 
newly-manufactured  airplane.  However, 
the  number  of  airplanes  expected  to  be 
sold  by  the  manufacturer  who  reported 
this  device  is  standard  equipment  is 
subtracted  ft-om  the  expected  number  of 
newly-manufactured  airplanes  that  will 
need  to  install  this  device.  In  addition, 
the  associated  equipment  and  wiring 


will  add  5  lbs.  to  the  airplane.  Finally, 
there  will  be  a  $10,000  one-time  cost  to 
engineer,  design,  test,  and  obtain  FAA 
approval  for  the  manufacturer  of  each 
type  certificate. 

On  that  basis,  the  annual  costs  in  each 
of  the  first  4  years  will  be  between 
$515,000  and  $535,000  and  the  annual 
costs  in  each  year  thereafter  will  be 
between  $17,000  and  $23,000.  The  15- 
year  total  costs  will  be  $2.29  million 
($1.87  million,  present  value). 

Section  121.349(c)— Distance 
Measuring  Equipment.  This  section 
requires  at  least  one  approved  distance 
measuring  equipment  (DME)  unit 
within  15  months  of  the  final  rule 
pubUcation  date  for  operations  imder 
VFR  over  routes  not  navigated  by 
pilotage  or  for  operations  imder  IFR  or 
over-the-top.  Hie  FAA  had  estimated  no 
compliance  costs  for  this  provision  and 
there  were  no  comments  on  this 
provision.  After  additional  analysis, 
however,  the  FAA  determines  that  some 
airplanes  are  affected  by  this 
requirement. 

Based  on  the  1994  AOPA  Pilot 
General  Aviation  Aircraft  Directory  and 
Avionics  Directory  and  Buyer's  Guide, 
the  FAA  estimates  that  the  average  price 
of  a  25  lb.  DME  for  an  airplane  is  $7,000 
and  it  will  cost  another  $7,000  to  retrofit 
for  a  total  cost  of  $14,000.  The  FAA 
General  Aviation  and  Air  Taxi  Activity 
and  Avionics  Survey  for  1993  reports 
that  3.1  percent  of  the  turboprops  in 
service  (twenty-three  lO-to-19-seat 
airplanes  and  ten  20-to-30-seat 
airplanes)  do  not  have  this  device  but 
that  all  newly-manufactured  airplanes 
will  have  this  device  installed.  On  that 
basis,  the  FAA  estimates  that  the  first- 
year-compliance  cost  is  $434,000 
($294,000  for  lO-to-19-seat  airplanes 
and  $140,000  for  20-to-30-seat 
airplanes)  and  the  15-year-compliance 
cost  is  $452,000  of  which  $303,000  is 
for  lO-to-19-seat  airplanes  and  $149,000 
is  for  20-to-30-seat  airplanes  ($418,000, 
present  value  of  which  $281,000  is  for 
lO-to-19-seat  airplanes  and  $137,000  is 
for  20-to-30-seat  airplanes). 

4.  Maintenance 

The  FAA  estimates  that  over  the  15- 
year  period,  the  total  cost  of  compliance 
for  the  relevant  maintenance  sections 
affected  by  the  final  rale  will  amount  to 
an  estimated  $18.18  million  ($11.92 
million,  present  value).  A  discussion  of 
the  individual  maintenance  costs  is 
presented  below. 

Section  J21. 361  Applicability.  The 
final  mle  requires  all  affected  commuter 
operators  to  have  an  airplane 
maintenance  program  that  is 
appropriate  for  part  121  operations.  All 
part  135  conunuters  currently  operating 
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under  a  part  195  continuous 
airworthiness  jsaintenance  program 
(CAkff  j  will  be  required  to  revise  and 
possibly  upgrade  l^ir  programs  in 
accordance  with  the  new  part  121 
standards.  Currently,  commuter 
operators  of  airplane  type-certificated 
with  a  passenier  seating  configviration 
of  10  seats  or  more  operate  imder  a 
CAMP  as  spedified  in  section 
135.411(aK2).  Most  difierences  among 
the  respective  Ipart  135  operators' 
CAMP'  arise  fifom  the  varying 
complexity  of  the  different  airplanes, 
not  solely  fitnli  the  type  of  o{>eration. 
Therefore,  the<(mly  new  requirement 
will  be  to  revise  and  possibly  upgrade 
part  135  operators'  existing  CAMP's,  not 
to  develop  ent^ly  new  maintenance 
programs. 

loe  FAA  estimates  the  one-time  total 
compliance  cost  of  the  maintenance 
applicability  ^i^ction  is  $104,000.  Of  this 
total,  $63,000  will  be  incurred  by 
operators  of  lO-to-19-seat  airplanes  and 
$41,000  will  b$  borne  by  operators  of 
20-to-30-seat  alirplanes.  The  FAA 
assiunes,  base^  on  information  received 
from  its  technical  pwsonnel,  that  an 
average  of  80  Hours  will  be  required  of 
each  affected  Operator's  maintenance 
shop  foreman  to  review  an  operators' 
CAMP  to  ensure  compliance  with  the 
final  rule.  Assuming  a  loaded  hourly 
wage  of  $20.58  for  a  maintenance 
foreman,  the  oiie-time  cost  estimate  for 
each  operator  will  be  approximately 
$1,650  (8Ox$20.58). 

Section  i21. $77  Maintenance  And 
Preventive  Maintenance  Personnel  Duty 
Time  Limitations.  The  final  rule  will 
require  all  commuter  operators  to 
adhere  to  the  piart  121  limitation  of  time 
that  maintena4ce  and  preventive 
maintenance  personnel  can  be  required 
to  remain  on  duty.  Section  121.377 
requires  maintenance  personnel  to  be 
relieved  from  duty  for  a  period  of  at 
least  24  conaedutive  hours  during  any  7 
consecutive  da^s,  or  the  equivalent 
thereof  within  any  one  calendar  month. 
Maintenance  and  preventive 
maintenance  perstmnel  employed  by 
part  135  operators  have  no  such  duty 
time  limitation. 

The  FAA  maintained  in  the  NPRM 
that  simple  adjustments  in  work 
schedulhig  or  duty  requirements  of 
maintenance  personnel  were  on-going 
costs  of  doing  business  which  would 
not  be  affected  (by  the  commuter  rule. 
Furthermore,  t^e  FAA  held  that  the 
existence  of  uniion  work  rules. 
Department  of  Labor  regulations  and  the 
generally  accepted  notion  of  a  "day  of 
rest"  would  be  sufficient  to  limit  the 
amount  of  tim4  that  part  135 
mamtenance  aftd  preventive 
maintenance  personnel  remained  on 


duty.  The  FAA,  therefore,  did  not 
estimate  any  incremental  costs 
associated  with  this  section,  and  treated 
it  as  one  not  contributing  to  the  total 
maintooance  costs. 

For  the  final  rule,  in  considering  the 
unique  operating  environment  of 
Alaska,  the  FAA  has  determined  that 
imposing  the  requirements  of  the 
maintenance  and  preventive- 
maintmiance-personnel-duty-time 
limitatirais  for  part  121  operators  onto 
part  135  operators  will  be  a  cost  factor. 
The  cost  for  the  Alaskan  operators  is 
$312,000  per  year  for  all  Alaskan  10-to- 
19-8eat  airplane  operators.  This  cost 
estimate  was  provided  by  the  Alaskan 
Air  Carriers  Association  (AACA)  and 
adopted  by  the  FAA  for  this  analysis. 
For  the  remaining  operators,  the  annual 
cost  is  an  estimated  80  hours  per  year 
at  $20.44  per  hour  for  the  maintenance 
foreman  to  perform  the  additional 
scheduling  necessary  to  comply  with 
the  rule.  The  FAA  estimates  that  a 
maintenance  foreman  will  spend      '  '' ■ 
approximately  80  additional  hours  per 
year  to  meet  the  part  121  standards. 
Thus,  the  cost  for  non-Alaskan  lO^to-19- 
seat  operat(»s  in  1996  will  be  23 
operators  x  $20.58  x  80  hours  or 
$37,870.  For  20-to-30-seat  seat 
operaton,  the  cost  in  1996  will  be  25 
operators  x  $20.58  x  80  hours  or 
$41,000.  The  calculations  would  be  the 
same  in  subsequent  years. 

Over  the  15-year  period,  the  total  cost 
imposed  due  to  the  new  duty-time- 
limitation  requirement  will  be 
approximately  $6.02  million  ($3.65 
million,  present  value).  Most  of  this 
cost,  $4.68  million,  falls  on  Alaskan  part 
135  operatore  of  lO-to-19-seat  airplanes. 
This  disproportionate  amount  reflects 
the  probable  added  labor  requirements 
of  Alaskan  operators  owing  to  the 
uniqueness  of  the  Alaskan  operating 
environment. 

Section  1 21 .380  Maintenance 
Recording  Requirements.  This  section 
provides  for  the  preparation, 
maintenance,  and  retention  of  certain 
records  usmg  the  system  specified  in 
the  certificate  holder's  manual.  It  further 
specifies  the  length  of  time  records  must 
be  retained  and  the  requirements  for 
records  to  be  transferred  with  the 
airplane  at  the  time  the  airplane  is  sold. 
Section  121.380a,  Transfer  Of 
Maintenance  Records,  develops  the 
transfer  of  records  in  more  detail.  It 
requires  the  certificate  holder  to  transfer 
certain  maintenance  records  to  the 
purchaser,  at  the  time  of  sale,  in  either 
plain  language  or  coded  form  which 
provides  for  the  preservation  and 
retrieval  of  information.  The  section 
ensiues  that  a  new  owner  receives  all 
records  that  are  to  be  maintained  by  an 


operator  as  required  under  section 
121.380. 

In  the  NPRM,  the  FAA  maintained  . 
that  because  section  135.439  was 
essentially  identical  to  121.380,  there 
would  be  minimal  new  recordkeeping 
requirements  imposed  on  part  135 
operators  and  thus,  assumed  no 
incremental  costs  would  result  from 
changes  to  this  section.  The  FAA  also 
maintained  that  there  would  be  no 
incremental  cost  impact  resulting  from 
changes  to  part  121.380a.  Upon  review 
of  the  proposal  and  subsequent  -■r^v  i.,; 
comments  received,  the  FAA  has 
determined  that  the  merging  of  die 
recordkeeping  requirements  of  sections 
121.380  and  135.439  brought  on  by  the 
commuter  rule  will  involve  incremental 
administrative  costs.  The  FAA  therefore, 
has  revised  its  NPRM  position  of  no 
costs,  and  estimated  the  administrative 
costs  for  the  new  requirements 
incorporated  in  the  changes  to  sections 
121.380, 121.380a  and  135.439. 

The  cost  was  derived  from  averaging 
the  total  recording  cost  for  Alaskan 
commuter  airplanes  as  provided  by  the 
AACA  and  applied  to  the  total  lO-to-19- 
seat  airplane  fleet.  The  AACA  estimated 
the  total  first-year  cost  for  Alaska 
operators  to  be  $156,000.  This  was 
divided  by  the  niunber  of  10-to-19^seat 
airplanes  in  Alaska  (44)  for  an  average 
cost  of  $3,545  per  airplane.  This  was 
then  raidtiplied  by  the  total  niunber  of 
airplanes  in  the  1996  U.S.  fleet.  In  1996, 
the  number  of  airplanes  will  be  629 
(673-44),  44.  and  277  for  lO-to-19-seat 
non'Alaska  airplanes,  lO-to-19-seat 
Alaska  airplanes,  and  20-to-30-seat 
airplanes  respectively.  For  subsequent 
yeara.  the  additional  reporting  cost  will 
be  $26,000  for  the  lO-to-19-seat 
airplanes  in  Alaska.  The  FAA  divided 
that  cost  by  the  munber  of  Alaskan 
airplanes  (44)  and  then  multipUed  it  by 
the  total  U.S.  fleet.  Thus,  in  1997  the 
fleet  count  is  639  (683-44)  lO-to-19-seat 
non-Alaska  airplanes  and  307  20-to-30- 
seat  airplanes.  The  total  costs  for  1997 
are  $26,000  for  Alaska,  $377,590 
($26,000/44x639)  for  lO-to-19-seat  non- 
Alaska,  and  $181,409  ($26,000/44x307) 
for  20-to-30-8eat  airplanes.  Tlie  same 
procedure  is  used  for  the  remaining 
years.  The  total  cost  imposed  on 
operators  of  part  135  airplanes  due  to 
the  additional  recordkeeping  required  to 
merge  parts  121  and  135  maintenance 
recording  requirements  is 
approximately  $11.5  million  ($7.8 
million,  present  value)  for  the  15-year 
period. 

As  a  final  point,  this  rule  will  impose 
costs  on  some  pari  121  operators  by 
requiring  them  to  maintain  information 
on  engine  and  propeller  time  in  service 
as  specified  in  section  135.439/121.380. 


The  FAA  concurs  with  a  commenter's 
objection  that  for  the  few  operatore  of 
older,  part  121  propeller-driven 
airplanes,  this  will  necessitate  a 
substantial  search-cost  for  historical 
records.  In  this  instance  the  costs  will 
not  be  borne  by  pari  135  operatore  who, 
for  the  most  part,  utilize  propeller- 
driven  airplanes,  but  rather,  by  a  few 
pari  121  operatore  who  do  not  utilize 
jet-driven  airplanes.  However,  in  the 
final  rule,  the  FAA  will  make  this 
requirement  prospective  only;  those  part 
121  operatore  of  propeller-driven 
airplanes  will  be  required  to  maintain 
information  on  engine  and  propeller 
time  in  service  only  from  the  date  of  the 
firet  overhaul  of  the  engine  or  propeller 
as  applicable.  Thus,  this  new 
requirement  should  only  impose 
negligible  costs  on  these  part  121 
operators. 

5.  Part  119 

Part  119  is  a  new  part  that 
consolidates  the  certification  and 
operations  specifications  requirements 
for  persons  who  operate  imder  parts  121 
and  135.  Most  of  these  regulations  are 
currently  in  SFAR  36-2;  therefore, 
moving  them  to  part  119  would  not 
impose  any  additional  cost.  However, 
some  sections  ciurentiy  under  parts  121 
and  135  would  be  moved  to  part  119. 
The  costs  imposed  on  affected  operatore 
by  those  sections  are  presented  below. 
Over  15  yeare,  the  costs  of  these 
provisions  are  estimated  to  be  $3.36 
million  ($2.30  million,  present  value). 

Sections  119.33(c)  and  121.163— 
Proving  Tests.  When  an  operator 
changes  the  type  of  operation  it 
conducts  or  purchases  an  airplane  that 
is  new  to  a  certain  type  of  operation, 
that  operator  miist  tmdertake  a  proving 
test.  A  proving  test  generally  consists  of 
a  non-passenger  fli^t  in  which  the 
operator  proves  that  it  is  capable  of 
safely  conducting  that  type  of  operation 
or  airplane.  Going  from  a  part  135 
operation  to  a  part  121  operation  would 
be  a  change  in  operation  and  be  subject 
to  a  proving  test.  Under  the  final  rule, 
there  would  be  two  costs  associated 
with  proving  tests — initial  and 
recurring.  The  initial  cost  would  be 
proving  tests  for  upgrading  the  existing 
part  135  fleet  that  would  become  part 
121.  The  recurring  costs  would  be  for 
any  future  operational  or  airplane 
changes  that  would  normally  require  a 
proving  test  (as  required  by  the- existing 
rule). 

The  current  regulation  prescribes  50 
hoius  of  flight  for  a  part  121  (section 
121.163(b)(1))  proving  test.  This  is  the 
number  that  part  135  operatore 
switching  to  part  121  will  be  subject  to. 
However,  the  current  rule  also  allows 


for  deviations  from  the  50-hom' 
requirement.  A  sample  of  FAA  records 
on  proving  tests  shows  that,  since  1991, 
there  has  been  a  wide  range  of  houre 
actually  flown  for  proving  tests.  This  is 
because  the  amount  that  the  operator  is 
allowed  to  deviate  from  the  prescribed 
number  of  houre  is  based  on  what  that 
operator  requests  and  on  what  the  FAA 
will  allow.  However,  based  on  the  above 
sample,  the  FAA  assumes  for  the 
purposes  of  this  analysis  that  the 
average  deviation  will  be  down  to  a  total 
of  15  hours. 

The  FAA  recognizes  that  some 
operatore  who  currentiy  operate  under  a 
split  certificate  already  have  experience 
operating  under  part  121.  Also,  some 
part  135l  operatore  already  voluntarily 
comply  with  part  121  requirements  for 
much  of  their  operation.  To  the  extent 
practicable,  for  these  and  possibly  other 
operatore,  the  FAA  will  not  require  a 
proving  flight.  However,  some  operatore 
who  will  have  to  make  significant 
changes  to  the  operation  as  a  result  of 
the  final  rule  will  have  to  have  a 
proving  flight.  The  FAA  anticipates  that 
50  percent  of  the  estimated  number  of 
proving  tests  will  not  have  to  include  a 
proving  flight.  The  only  cost  to  these 
operatore  will  be  the  preparation  and 
completion  of  the  test  for  the  dispatch 
system.  For  this  analysis,  the  FAA 
assiunes  three  days  preparation  for  the 
manager,  maintenance  director,  and 
secretary. 

For  those  operatore  who  must  take  the 
proving  test,  the  cost  will  be  the  same 
three  days  preparation  plus  the  15  houre 
of  flight  time.  The  FAA  estimates  that 
the  15  hours  of  proving  test  flights  will 
costlhe  operator  approximately  $8,560 
for  a  20-to-30-seat  airplane  and  $7,000 
for  a  lO-to-19-seat  airplane.  The 
difference  in  cost  is  due  to  the  flight 
attendant  being  on  board  in  the  20-to- 
30-seat  airplanes. 

The  FAA  estimates  that  there  will  be 
90  proving  tests  necessary  in  1996  to 
bring  the  existing  fleet  up  to  part  121 
standards  (assuming  a  proving  test  for 
each  type  of  airplane  for  each  part  135 
carrier  affected  by  the  final  rule.)  The 
cost  to  the  60  part  135  operatore  in  1996 
to  complete  the  initial  90  proving  tests 
would  be  approximately  $393,660 
($367,900,  present  value).  Of  this  cost, 
approximately  $128,300  would  be 
incurred  by  operatore  with  20-to-30-seat 
airplanes  and  $265,360  by  operatore 
with  10-to-19-8eat  airplanes. 

The  recurring  costs  would  accrue  over 
the  next  15  yeare  as  affected  operatore 
conduct  part  121  proving  tests  instead 
of  part  135  proving  tests.  If  the 
prescribed  number  of  houre  for  part  135 
and  part  121  operatore  is  25  and  50 
respectively,  and  the  average  deviation 


is  50  percent,  then  the  difference  in 
houre  would  be  13  ((50-25)  x  .5).  Also, 
the  FAA  found  from  the  survey  of  its 
records  that,  on  average,  operatore 
conduct  one  proving  test  every  four 
yeare,  which  equates  to  approximately  3 
tests  over  the  15-year  period. 

The  average  number  of  operatore  in 
any  given  year  over  the  next  15  yeare  is 
68.  Based  on  this,  the  F/VA  will  conduct 
approximately  14  ((68  operatore  x  3 
tests)/ 15  yeare)  proving  tests  annually:  8 
for  lO-to-19-seat  airplanes  and  6  for  20- 
to-30-seat  airplanes.  The  FAA  estimates 
that  the  increased  cost  of  a  proving  test 
per  pari  135  operator  would  be  $6,050 
for  a  20-to-30-seat  airplane  and  $5,800 
for  a  lO-to-19-seat  airplane.  For  all 
affected  operators,  the  final  rule  will 
impose  approximately  $82,700  annually 
in  additional  costs  for  proving  tests. 
Over  the  next  15  yeare,  the  total 
recurring  cost  of  this  provision  would 
be  $1.24  million  ($0.75  million,  present 
value). 

SecUons  119.65. 119.67, 119.69.  and 
119.71 — Directors  of  Maintenance. 
Operations,  and  Safety;  Chief  Inspector: 
and  Chief  Pilot.  The  existing 
requirements  for  establishing  and  the 
eligibility  of  management  pereonnel 
only  apply  to  part  135  operatore 
(excluding  those  that  use  only  one  pilot) 
and  supplemental  and  commercial  part 
121  operatore.  The  final  rule  will 
expand  the  applicability  of  the 
requirement  for  management  positions 
to  all  part  121  operatore  as  well. 
However,  the  FAA  contends  that  part 
121  operatore,  by  the  very  nature  and 
size  of  their  operaticxis.  already  have 
personnel  in  these  positions  (or  the 
equivalent  of  these  positions).  Thus, 
there  will  be  no  cost  to  incorporate  part 
121  operatore  under  these  requirements. 

There  are  three  other  potential  cost 
areas  for  the  management  positions 
required  in  the  final  rule.  Firet,  is  the 
new  recency  of  experience  for  first  time 
Directore  of  Operations  and 
Maintenance.  Second,  is  the  new 
EKrector  of  Safety  position  for  both  part 
121  and  part  135  operatore.  Third  is  the 
Chief  Inspector,  which  will  be  a  new 
position  for  those  part  135  commutera 
who  upgrade  to  part  121. 

Recency  of  Experience.  The  final  rule 
will  impose  new  recency  of  experience 
requirements  for  those  Director  of 
Maintenance  and  Operations  candidates 
who  will  have  that  title  for  the  firet 
time.  In  addition  to  other  requirements, 
these  candidates  will  have  to  have  three 
yeare  of  experience  (within  their 
respective  fields)  within  the  past  six 
yeare  to  be  eUgible  for  a  Director 
position.  This  will  ensure  that  those 
candidates  who  do  not  have  any 
experience  as  a  Director  at  least  have 
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raoent  on-di»-it)b  experience  in  their 
respective  fiekls. 

The  potentid  cost  of  the  recency  of 
experience  req^iimnent  is  the  lednction 
at  any  given  ti^ie  in  the  niunber  of  first- 
time  cnididattt  available  for  these 
poeitians.  This  is  because  some  first- 
time  candidates  may  have  to  acquire 
additional  yea|i  of  expnience  if  they  do 
not  have  it  at  tie  time  that  they  are 
b^ng  considered  kit  a  Director  position. 
It  is  extremely  difficult  to  project  how 
many  future  fittt-time  Director 
cancttdates  wilt  be  afiected  by  the  final 
rule.  However,  this  vrill  have  little  if  any 
effect  on  an  operator's  ability  to  find 
potential  apptttants  to  fill  a  Director 
positiim.  lids  Is  for  three  reasons.  First, 
the  PAA  contends  that  the  niunber  of 
potential  candidates  v^o  do  not  meet 
the  recency  of  experience  requirement 
both  now  end  ii  the  future  is  small  in 
relation  to  the  total  number  of  potential 
applicants  fnr  a  Director  position. 
Second,  the  FAA  contends  that  the 
supply  of  existing  personnel  who  would 
qualify  for  a  Director  position,  phis 
those  who  are  ^Iready  a  Director,  is 
sufficient  to  keep  wages  firom  incieadng 
as  a  result  of  th^  new  qualification 
requirements,  further,  the  new 
requirements  a^  not  substantive  enough 
to  cause  wages  to  increese.  Third, 
operators  can  always  request 
authorization  Horn  the  FAA  to  hire  an 
applicant  who  nas  comparable 
experience.  For  the  initial  upgrade  to 
part  121.  the  FAA  will  approve  these 
authorizations  io  the  extent  practicable. 
Thus,  the  FAA  contends  that  the  final 
rule  will  not  inipose  a  hardship  on 
operators  in  haying  enough  potential 
qualified  applicants  to  fill  the  Director 
positions.         j 

Director  of  S^ety.  This  is  a  new 
position  for  part  121  but  the  FAA 
contends  that  this  position  will  impose 
little  if  any  additional  cost  to  operators. 
The  rationale  fqr  this  assessment  is 
based  on  two  factors;  (1)  There  are  no 
eligibility  requirements  for  the  Director 
of  Safety  so  virtually  anyone  can  be 
designated  as  sech;  and  (2)  most 
operators  already  have  a  Director  of 
Safety  or  the  equivalent. 

Chief  Inspector.  For  existing  part  135 
commuter  operators  who  will  now 
operate  under  T^iut  121,  the  position  of 
Chief  Inspector  twill  be  new.  The  FAA 
contends  that  this  requirement  will 
impose  little  if  any  additional  cost. 
Many  part  135  eperators  already  have 
personnel  that  are  the  equivalent  of  a 
Chief  Inspector.  The  operator  may 
petition  the  Adaiinistrator  to  combine 
positicHis  or  reqiiest  authorization  to 
appoint  someone  who  has  comparable 
experience.  Forthe  initial  upgrade  to 


part  121,  the  FAA  will  consider  these 
rsouests  on  a  case-by-case  basis. 

On-Dewond  Operators  Conducting 
Scheduled  Operations.  Under  pari  135, 
on-demand  operators  will  be  allowed  to 
conduct  up  to  four  scheduled  operations 
a  wedc  and  still  remain  an  on-demand 
operates.  There  is  no  such  allowance  in 
part  121.  Thus,  if  a  current  on-demand 
opoatCH'  conducts  even  one  scheduled 
passenger  flight  with  a  lO-to-30-seat 
airplane,  then  that  airplane  must  be 
upgraded  to  and  the  operaticm  flown 
imder  part  121.  The  FAA  has  identified 
5  airplanes  in  the  current  fleet  with  10 
to  19  seats  that  are  used  by  on-demand 
operators  in  scheduled  service.  To  bring 
these  airplanes  up  to  the  part  121 
standards  will  cost  approximately  $1.73 
miUion  ($1.18  million,  present  value). 
Hie  components  behind  this  estimate 
are  provided  below  (explanations  of 
these  costs  components  are  provided  in 
their  respective  sections). 

C.  Benefits 

The  commuter  segment  of  the  U.S. 
airline  industry  is  a  vital  and  growing 
component  of  the  nation's  air 
transportaticm  system.  Commuter 
airplanes  transport  passengers  between 
small  communities  and  large  hubs,  and 
they  play  a  vital  role  in  transporting 
passengers  over  short  distances, 
regardless  of  airport  or  commimity  size. 
In  many  cases,  they  are  a  commimity's 
only  convenient  link  to  the  rest  of  the 
naticm's  air  transportation  system. 

Over  the  past  15  years,  the  size  of  the 
commuter  industry  has  grown 
considerably.  In  1993,  for  example, 
enplanements  for  commuter  carriers 
grew  by  over  10  percent,  far  outpacing 
the  one  percent  growth  of  enplanements 
on  larger  carriers.  Forecasts  of 
commuter  industry  activity  give  every 
indication  that  growth  in  this  segment 
of  the  airline  industry  will  continue  to 
be  robust  diuing  the  next  15  years. 

Many  commuter  carriers  operate  in 
partnership  with  large  air  carriers, 
providing  transportation  to  and  from 
hub  locations  that  would  be 
unprofitable  with  larger  airplanes. 
These  pwrtnerships  firequentiy  operate 
within  a  seamless  ticketing 
enviroiunent,  in  which  the  large  carrier 
issues  a  ticket  that  often  includes  a  trip 
segment  on  a  commuter  airplane.  As 
these  relationships  between  large 
carriers  and  commuter  airlines  continue 
to  grow,  it  will  become  more  common 
for  the  average  long  distance  flyer  to 
spend  at  least  one  flight  segment  on 
commuter  airplanes. 

The  combined  effect  of  a  continuing 
growth  in  the  commuter  industry  and 
the  ever  growing  relationship  between 
large  carriers  and  their  commuter 


counterparts  will  progressively  blur  the 
distincti<m  between  commuter  carriers 
and  largerair  carrios.  In  other  words, 
passengers  %vill  no  longer  reedily 
distinguish  between  one  type  of  carrier 
and  another,  but  will  simply  view  eech 
component  as  a  part  of  the  nation's  air 
transpwtation  system.  It  is  imperative, 
therefore,  that  a  imiform  level  of  safisty 
be  afforded  the  traveling  pubUc 
throughotit  the  system.  Air  carrier 
accidents,  perhaps  more  than  accidents 
in  any  other  mode,  affect  public 
confidmce  in  air  tran^Kotation. 

What  is  the  public  value  or  benefit  of 
air  transpOTtation?  It  would  be  nearly 
impossible  to  caladate  something  that 
has  been  so  widely  accepted  in  the 
American  lifestyle.  One  figure  that 
represents  the  very  least  value  the 
public  places  on  traveling  by  air  is  the 
annual  amoimt  the  public  spends  on  air 
transportation,  or  in  other  words, 
annual  air  carrier  revenues.  In  1994,  the 
FAA  estimated  that  amount  to  be  $88 
billion.  If  public  confidence  wavers  by 
only  one  percent,  annual  total  air  carrier 
revenues  would  be  reduced  by  $880 
million,  which  is  a  minimuTn  dollar 
estimate  of  the  cost  that  would  be 
experienced  by  the  public  in  terms  of 
being  denied  a  fast,  safe  means  of 
transportation. 

Some  studies  have  been  done  to 
measure  the  effect  of  change  in  public 
confidence.  In  1987,  the  FAA  studied 
the  impact  of  ternwist  acts  on  air  travel  - 
on  North  Atlantic  routes.  The  study 
investigated  the  relationship  between 
the  amount  of  media  attention  given  to 
a  specific  terrorist  act  and  reductions  in 
air  traffic.  The  study  concluded  that 
there  was  a  measurable,  short-term, 
carrier-specific  correlation  between  the 
two.  Following  a  well-publicized 
incident,  ridership  on  the  carrier 
experiencing  the  incident  dropped  by  as 
much  as  50  percent  for  a  few  months. 
In  another  instance,  a  major  air  carrier 
reported  that  two  catastrophic  accidents 
in  1994  resulted  in  a  half-year-revenue 
loss  to  that  carrier  of  $150  million. 
These  examples  relate  to  carriers 
operating  large  airplanes,  but  they 
illustrate  how  the  prevailing  level  of 
public  confidence  can  affect  the  pubUc 
use  of  air  transportation. 

It  is  clear  that  the  American  public 
demands  a  high  degree  of  safety  in  air 
travel.  This  is  manifested  by  the  large 
amount  of  media  attention  given  to  the 
rare  accidents  that  do  occur,  by  the 
short  term  reductions  in  revenues 
carriers  have  experienced  following 
accidents  or  acts  of  terrorism,  and  by  the 
pressure  placed  on  the  FAA  as  the 
regulator  of  air  safety  to  further  reduce 
accident  rates. 


The  FAA  is  omfidsnt  that  the  final 
rule  will  further  reduce  air  carrier 
accidents.  The  final  rule  will  require 
dozens  of  changes  to  the  way  that 
smaUer  air  carrier  airplanes  are  built, 
maintained,  and  operated — all  aimed  at 
eliminating  or  at  the  very  least 
minimizing  the  differences  between 
small  and  large  airplanes  and  the  way 
they  operate.  Many  of  these  changes 
result  in  small,  uimieasurable  safety 
improvements  when  examined  in 
isolation,  but  taken  together  result  in  a 
measurable  difference.  That  meastirable 
difference  ultimately  is  to  bring 
commuter  accident  rates  down  to  the 
very  low  level  of  that  of  the  larger 
carriers.  That  rate  is  nearing  the  point  of 
rare,  random  events. 

What  follows  is  a  quantified  analysis 
of  the  potential  benefits  of  the  final  rule 
based  on  the  assiunption  that  it  will 
reduce  the  niunber  of  conunuter 
airplane  accidents  and  (possibly 
'  mitigate  the  severity  of  those  casualties 
in  accidents  that  will  occur).  The 
analysis  finds  that  measurable  potential 
benefits  substantially  exceed  the  cost  of 
the  final  rule,  but  the  FAA  believes  that 
the  larger  but  imquantifiable  benefit  is 
continued  public  confidence  in  air 
transportation. 

Safety  Benefits  From  Preventing 
Accidents.  The  intent  of  the  Commuter 
Rule  is  to  close,  to  the  extent 
practicable,  the  accident  rate  gap 
between  airplanes  with  10  to  30  seats 
currenUy  operating  under  part  135  and 
airplanes  with  31  to  60  seats  operating 
under  part  121.  The  smaller  "commuter- 
type"  part  121  airplanes  were  used  for 
comparison  because  their  operations 
best  resemble  those  of  commuters  than 
do  larger  part  121  airplanes.  If  the 
accident  rate  gap  were  completely 
closed,  the  FAA  estimates  that  up  to  67 
accidents  involving  airplanes  with  10  to 
30  seats  could  be  prevented  from  1996 
to  2010.  This  would  generate  a  benefit 
of  $588  million,  with  a  present  value  of 
$350  million. 

Typically,  the  FAA  estimates  aviation 
safety  benefits  based  on  rates  of  specific 
types  of  accidents  that  the  rulemaking 
would  prevent  in  the  future.  For  this 
rulemaldng,  however,  the  FAA  used  a 
more  broad-based  accident  rate.  This 
approach  was  adopted  because  the 
scope  of  the  various  components  of  the 
rule  covers  such  a  wide  range,  and 
many  of  those  components  are 
interrelated. 

To  estimate  the  benefits  of  the  rule, 
the  FAA  assembled  a  database  of 
appUcable  part  121  and  part  135 
accidents  between  1985  and  1994  using 
National  Transportation  Safety  Board 
(NTSB)  accident  reports.  These 
accidents  were  categorized  by  the 


passenger  seating  configuration  of  the 
airplanes  involved — 10  to  19,  20  to  30, 
and  31  to  60.  The  FAA  then  divided  the 
annual  number  of  accidents  by  the 
annual  number  of  scheduled  departures 
for  each  group  to  derive  the  annual 
accident  rates.  After  calculating  the  10- 
year  historical  average  accident  rates, 
the  FAA  took  the  difference  in  the 
accident  rates  between  the  part  135 
airplanes  and  the  part  121  airplanes. 
The  difference  in  rates  was  then 
multiplied  by  the  projected  annual 
number  of  sdieduled  part  135 
departiues  of  airplanes  with  10  to  19 
seats  and  20  to  30  seats  from  1996  to 
2010.  Each  step  of  this  estimation 
procedure  is  described  in  detail  below. 

The  Accident  Database.  The  NTSB 
defines  an  accident  as  an  occurrence 
associated  with  the  operation  of  an 
airplane  which  takes  place  between  the 
time  any  person  boards  the  airplane 
with  the  intention  of  flight  and  the  time 
such  that  persons  have  disembarked, 
and  in  which  any  person  suffers  death 
or  serious  injiuy  or  in  which  the 
airplane  receives  substantial  damage. 
The  FAA  looked  at  only  those  accidents 
for  which  the  final  rule  could  have  an 
effect.  Accidents  in  which  the  probable 
cause  was  undetermined,  the  result  of 
turbulence,  or  was  related  to  the  ground 
crew  were  not  included  in  the  database. 
The  FAA  also  excluded  midair 
collisions,  since  the  ciurent  airspace 
rules  (Mode  C,  TCAS,  positively- 
controlled-airspace  areas,  etc.)  would 
not  be  affected  by  the  final  rule.  Finally, 
the  FAA  excluded  accidents  involving 
imscheduled  and  all-cargo  operations. 

Annual  Accident  Rate.  Based  on  the 
aimual  niunber  of  accidents  from  the 
database  and  the  annual  number  of 
departures,  the  FAA  estimated  the 
accident  rates  for  lO-to-30-seat  airplanes 
operating  under  part  135  and  31-to-60- 
seat  airplanes  operating  under  part  121. 
From  1986  to  1994,  the  FAA  found  that 
part  135  airplanes  with  10  to  19  seats 
were  involved  in  accidents  at  a  rate  of 
.32  accidents  per  100,000  departures 
and  airplanes  with  20  to  30  seats 
occurred  at  an  average  rate  of  .17 
accidents  per  100,000.  Accidents 
involving  part  121  airplanes  with  31  to 
60  seats  had  an  average  accident  rate  of 
.13  accidents  per  100,000  departures. 
•  The  Average  Cost  of  a  Part  135 
Accident.  From  the  accident  database 
discussed  above,  the  FAA  found  that  the 
average  part  135  accident  involving  10- 
to-19-  and  20-to-30-seat  airplanes  cost 
$6.3  million  and  $24.6  milUon, 
respectively. 

Estimating  Potential  Benefits.  To 
estimate  the  benefit  of  closing  the 
accident-rate  gap  between  part  135  and 
part  121  airplanes,  the  FAA  took  the 


difference  in  average  accident  rates  for 
lO-to-30-seat  part  135  airplanes  and  31- 
to-60-seat  part  121  airplanes  and 
multipUed  them  by  the  projected  annual 
number  of  departures  for  lO-to-30-seat 
part  135  airplanes.  This  gives  the 
projected  annual  number  of  accidents 
that  the  final  rule  could  prevent.  The 
FAA  estimates  that,  bom  1996  to  2010, 
67  accidents  could  be  prevented. 
Multiplying  the  number  of  potential 
accidents  by  the  average  cost  of  a  part 
135  accident  ($6.3  million  for  10-to-lS- 
seat  airplanes  or  $24.6  milUon  for  20-to- 
30-seat  airplanes)  results  in  total 
potential  benefits  of  $588.2  miUion 
($350  miUion,  present  value). 

Tlie  extent  to  which  the  accident  rate 
gap  closes  will  determine  how  much  of 
the  $350  million  in  potential  benefits  is 
actually  achieved.  Based  on  the  scope  of 
the  final  rule,  the  FAA  anticipates  a 
significant  closing  of  this  gap. 

D.  Comparison  of  Costs  and  Benefits 

Over  the  next  15  years,  the  Commuter 
Rule  will  impose  total  costs  of  $1 1 7.80 
million,  with  a  present  value  of  $75.19 
million.  Of  the  total  costs,  $80.36 
million  will  be  for  airplanes  with  10  to 
19  seats  and  $37.44  million  will  be  for 
airplanes  with  20  to  30  seats. 

'uie  benefit  of  the  Commuter  Rule  is 
its  contribution  to  closing  the  accident 
rate  gap  between  part  121  and  existing 
part  135  commuter  operators.  The  FAA 
estimates  that  closing  this  gap  will 
prevent  67  accidents  over  the  15  year 
period  for  a  total  present  value  benefit 
of  $350  million.  It  is  not  certain  how 
much  of  the  accident-rate  gap  the  final 
rule  will  close.  In  view  of  this 
uncertainty,  the  FAA  contends  that  the 
final  rule  will  be  cost-beneficial  because 
it  will  have  to  be  only  21  percent 
effective  for  costs  to  equal  benefits. 
Given  the  broad  scope  of  the  rule,  the 
FAA  anticipates  that,  at  a  minimum,  the 
rule  will  be  this  effective  and  more. 

One  additional  observation  needs  to 
be  made.  The  FAA  considers  the 
Commuter  Rule  to  be  complementary  to 
the  Air  Carrier  Training  Program  final 
rule  and  the  Flight  Crewmember  Duty 
Period  Limitations  and  Rest 
Requirements  NPRM.  A  common  goal  of 
these  three  rulemaking  actions  is  to 
prevent  the  67  accidents  that  represent 
the  accident-rate  gap  between  part  135 
commuters  and  part  121  operators. 

In  terms  of  the  accident-rate  gap,  the 
benefits  of  the  Commuter  Rule  are  a  part 
of  this  total  benefit.  However,  it  is  not 
possible  to  allocate  that  benefit  among 
the  three  rulemaking  actions  because  it 
is  difficult  to  determine  which 
rulemaking  action  would  prevent  a 
given  accident.' For  example,  individual 
accidents  may  be  prevented  by  any  one 
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or  a  combination  of  several  factors  such 
as: 

•  Preventing  die  occunence  of  a 
problem  with  an  airplane  in  the  first 
place  (Commuier  rule); 

•  Providing  more  or  better  crew 
training  to  properly  respond  to  the 
problem  after  k  occurs  (Air  Carrier 
Training  Program  rule); 

•  Providing  A  disiMtcher  to  help 
identify  a  prc^dem  beforo  it  becomes  a 
potential  accident  (Commuter  rule);  and 

•  Ensuring  iUots  are  not  over-worked 
and  tired  (TbBPRest  and  Duty  NPRM). 

The  Commuter  Rule  only  addresses  a 
pmtion  of  the  necessary  reqiurements  to 
dose  the  accidlsnt-rate  gap.  If  the  $75 
million  present  value  cost  of  this  rule  is 
combined  with  the  $51  million  in  cost- 
savings  of  the  Flight  and  Duty  NPRM. 
and  the  cost  o^  Pilot  Training,  $34 
million,  the  to|al  cost.  $58  million  ($34 
-  $51-f$75),  is  still  less  than  the 
estimated  $350  million  benefit  of 
eliminating  the  accident-rate  gap.  These 
rules  combine^  need  only  be  17  percent 
effective  to  be  cost-beneficial. 

E.  IntemationtH  Trade  Impact 
Assessment 

Overview.  The  final  rule  will  have  a 
minimal  effect  on  international  trade. 
Although  there  are  a  number  of  across- 
the-border  commuter  swvices  between 
the  U.S..  Cana4a.  and  Mexico,  they 
represent  a  smAll  number  of  routes  and 
airplanes.  The  only  other  concern  with 
regard  to  international  trade  is  airplane 
sales.  There  is  the  potmtial  that 
increased  equipment  requirements  and 
standards  may  limit  the  ability  of 
commuter  airplanes  manufactured  for 
the  U.S.  market  to  be  resold  to  buyers 
in  developing  ^tions.  Often,  these 
countries  do  n^  have  extensive  safety 
requirements  atid  may  prefer  less 
sophisticated  airplanes. 

Intemationai  Routes.  Most  of  the 
nation's  63  commuter  airlines  operate 
almost  exclusively  on  domestic  routes, 
with  only  limited  intemationai 
operations  and  no  transoceanic  routes. 
Tlie  majority  o|  these  intemationai 
operations  are  icross-the-border  services 
between  cities  in  the  United  States  and 
locations  in  Canada  and  Mexico.  There 
are  relatively  f^  carriers  engaging  in 
this  kind  of  coi^uter  service,  widi 
only  a  limited  dumber  ef  flights.  Most 
of  these  servicels  are  between  points  in 
the  border  statas,  such  as  California, 
Arizona,  Texas,  Wisconsin,  Michigan, 
Washington,  and  New  York,  flying  to 
Mexican  and  Onadian  cities.  Although 
the  final  rule  may  require  some  foreign 
carrios  to  comjily  -vith  its 
requirements,  the  primary  effect  will 
still  be  home  by  the  domestic  air  carrier 


maiket  with  a  minimal  affect  on 
intemationai  trade. 

Airplane  Sales.  Commuter  airplanes 
are  sold  on  a  worldwide  basis,  and  this 
creates  the  potential  for  intematicmal 
trade  impacts.  The  final  rule  could 
affect  the  competitiveness  of  airplanes 
made  for  the  U.S.  market  that  are  resold 
internationally.  Under  the  final  rule.  - 
commuter  airplanes  made  fat  the 
American  market  would  include  new 
equipment  and  upgrades  necessary  to 
meet  expanded  safety  requirements. 
These  improvements  will  increase  the 
cost  and  maintenance  requirements  for 
the  airplane  and  could  negatively  affsct 
their  sales  potential  in  foreign  markets, 
particularly  to  customers  in  developing 
nations. 

Many  small  air  carriers  in  the 
developing  world  fly  under  significantly 
lower  safety  requirements  than  are 
required  in  the  United  States.  Operators 
are  generally  not  motivated  to  purchase 
airplanes  that  exceed  their  coimtries' 
minimum  requirements.  Further,  these 
operators  sometimes  lack  the  facilities, 
equipment,  and  expertise  that  are 
necwsary  to  keep  sophisticated  systems 
operational.  Therefore,  when 
purchasing  either  new  or  second-hand 
airplanes,  operators  tend  to  focus  on 
airplanes  that  rely  on  a  tnin<miiTn  of 
complex  systems  and  equipment  and 
that  meet  tiieir  basic  requirements  at  the 
lowest  cost. 

Although  sales  of  smaller  airplanes  to 
the  developing  countries  represent  an 
important  component  of  the  market,  the 
largest  market  by  far  is  in  North 
America.  In  this  case,  since  the 
airplanes  will  have  to  operate  imder  the 
same  standards  as  before  their  resale, 
there  would  be  no  impact.  According  to 
recent  estimates,  the  worldwide  mancet 
for  commuter  airplanes  is  estimated  to 
be  almost  $20  billion  over  the  next  IS 
years,  with  a  projected  59  percent  of 
those  sales  occurring  in  North  America. 
Sales  to  Europe  accoimt  for 
approximately  20  percent  of  the  total 
sales.  .  '     ": 

F.  Regulatory  Flexibility  Determination 
Summary 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Federal  regulations.  TTie 
I^A  requires  a  Regulatory  Flexibility 
Analysis  if  a  final  rule  will  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  definitions  of  small  entities  and 
guidance  matericd  for  making 
determinations  reqiiired  by  die 
Regulatory  Flexibility  Act  of  1980  are 
contained  in  the  Federal  Register  [47  FR 


32825.  July  29. 1982].  Federal  Aviation 
Administration  (FAA)  Order  2100.14A 
outlines  FAA's  procedures  and  criteria 
for  implementing  the  RFA.  With  respect 
to  the  final  rule,  a  "small  entity"  is 
defined  as  a  commuter  operator  (with  10 
to  30  seats)  that  owns,  but  does  not 
necessarily  operate  nine  or  fewer 
airplanes.  A  "significant  economic 
impact  on  a  small  entity"  is  defined  as 
an  annualized  net  compliance  cost  to  a 
small  scheduled  commuter  operator  that 
is  equal  to  or  greater  than  $67,000  (1994 
dollan).  The  entire  fleet  of  a  small 
scheduled  commuter  operator  has  at 
least  one  airplane  of  seating  capacity  of 
60  or  fewer  seats.  The  annualiasd  net 
compliance  cost  to  a  small  operator 
whose  entire  fl^et  has  a  seating  capacity 
of  over  60  seats  is  $119,900  (1994 
dollars).  A  substantial  number  of  small 
entities  is  defined  as  a  number  that  is  11 
or  more  and  that  is  more  than  one-third 
of  small  commuter  operators  subject  to 
the  final  rule. 

The  FAA  is  requiring  certain 
commuter  operators  that  now  conduct 
operations  imder  pari  135  to  conduct 
those  operations  under  pari  121.  The 
commuter  operatora  that  will  be  afiected 
are  those  conducting  scheduled 
passenger-carrying  operations  in 
airplanes  that  have  a  passenger-seating 
configiuation  of  10  to  30  seats  and  those 
conducting  scheduled  passenger- 
carrying  operations  in  turbojets 
regairdless  of  seating  configuration.  The 
rule  will  revise  the  requirements 
concerning  operating  certificates  and 
operations  specifications.  The  rule  will 
also  require  certain  management 
officials  for  all  operatora  under  parts 
121  and  135.  The  rule  will  increase 
safety  in  scheduled  passenger-carrying 
operations  and  clarify,  update,  and 
consolidate  the  certification  and 
operatioUs  requirements  fat  persons 
who  transport  persons  or  property  by  air 
for  compensation  or  hire. 

The  total  present  value  cost  to  small 
entities  with  lO-to-19-seat  airplanes  is 
$16.7  million.  The  section  on  operations 
represents  $10.1  million  or  64  percent  of 
the  total.  The  section  on  maintenance 
represents  $4.0  million  or  24  percent  of 
the  total.  The  total  present  value  cost  to 
small  entities  with  20-to-30-seat 
airplanes  is  $4.0  million.  "Hie  section  on 
operations  represents  $2.9  million  or  73 
percent  of  the  total.  The  section  on  pari 
119  represents  $416,000  or  10.4  percent 
of  the  total. 

This  determination  shows  that  for  an 
operator  with  only  lO-to-19-seat 
airplanes,  the  average  annualized  cost 
will  be  $61,900  and  for  an  operator  with 
20-to-30-seat  airplanes,  the  average 
annualized  cost  will  be  $35,600.  Given 
the  threshold  annualized  cost  of  $67,000 


for  a  small  commuter  operator  (with  60 
or  fewer  seats),  the  FAA  estimates  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  complete 
copy  of  the  Regulatory  Flexibility 
Determination  is  in  the  pubUc  docket. 

Federalism  ImpUcations 

The  regulations  do  not  have 
substantial  direct  ejects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget,  until 
December  1998,  in  accordance  with  44 
U.S.C.  Chapter  35  under  OMB  No. 
2120-0593,  TITLE:  Commuter 
Operations  and  General  Certification 
and  Operations  Requirements. 

Conclusion 

For  the  reasons  set  forth  under  the 
heading  "Regulatory  Analysis,"  the 
FAA  luus  determined  that  this 
regulation:  (1)  Is  a  significant  rule  imder 
Executive  Order  12866;  and  (2)  is  a 
significant  rule  imder  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  Also,  for  the  reasons  stated  under 
the  headings  "Trade  Impact  Statement" 
and  "Regulatory  Flexibility 
Determination,"  the  FAA  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  copy  of  the 
full  regulatory  evaluation  is  filed  in  the 
docket  and  may  also  be  obtained  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

List  of  Subjects 

14CFRPart91 

Aircraft,  Airmen,  Aviation  safety. 
Reporting  and  recordkeeping  • 

requirements. 

14  CFR  Part  119 

Administrative  practice  and 
procedures.  Air  carriers.  Air  taxis. 
Aircraft,  Aviation  safety.  Charter  flights. 
Commuter  operations,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  121 

Air  carriera.  Aircraft,  Airmen, 
Aviation  safety.  Charter  flights. 


Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  125 

Aircraft,  Airmen,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  127 

Air  carriera,  Aircraft.  Airmen, 
Aviation  safety.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  135 

Aircraft,  Airplane,  Airworthiness,  Air 
transportation. 

DC.  The  Amendments 

In  consideration  of  the  foregoing  and 
under  the  authority  of  49  U.S.C.  44702, 
the  Federal  Aviation  Administration 
amends  the  Federal  Aviation 
Regulations  (14  CFR  parts  91, 119. 121, 
125,  127,  and  135)  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

1.  The  authority  citation  for  part  91  is 
changed  to  read  as  follows: 

Aiidiority:  49  U.S.C.  106(g),  1155. 40103, 
40113,  40120.  44101.  44111.  44701.  44709. 
44711,  44712,  44715.  44716.  44717,  44722. 
46306,  46315, 46316,  46502,  46504.  46506- 
46507.  47122,  47508,  47528-47531;  Articles 
12  and  29  of  die  Convention  on  Intemationai 
Civil  Aviation  (61  Stet.  1180).  902;  49  U.S.C. 
106(g). 

2.  Special  Federal  Aviation 
Regulation  No.  50-2  is  amended  by 
removing  the  words  "part  135"  fi'om 
paragraph  (c)(2)  of  section  3  and  by 
revising  section  6  to  read  as  follows: 

SFAR  No.  SO-2— Special  Flight  Rules  in 
the  Vicinity  of  the  Grand  Canyon 
National  Park.  AZ 

•        •        *        •        • 

Sec.  6  Commercial  sightseeing  flints,  (a) 
Non-stop  sightseeing  flights  that  begin  and 
end  at  the  sdme  airport,  are  conducted  within 
a  25-8tatute-niile  radius  of  that  airport,  and 
operate  in  or  tiirough  the  Special  Flight  Rules 
Area  during  any  portion  of  the  flight  are 
governed  by  the  provisions  of  SFAR  38-2  of 
part  119.  part  121, and  135  of  tliis  chapter, 
as  applicable. 

(b)  No  person  holding  or  required  to  hold 
an  air  carrier  certificate  or  an  operating 
certificate  under  SFAR  38-2  or  part  119  of 
this  chapter  may  operate  an  aircraft  having  a 
passenger-seat  configuration  of  30  seats  or 
fewer,  excluding  each  crewmember  seat,  and 
a  payload  capacity  of  7.500  pounds  or  less, 
in  the  Sp>ecial  Flight  Rules  Area  except  as 
authorized  by  operations  specifications 
issued  under  that  part. 
***** 

3.  Special  Federal  Aviation 
Regulation  No.  71  is  amended  by 
revising  section  1  and  the  introductory 
text  of  section  7  to  read  as  follows: 


SFAR  No.  71— Special  Operatiiig  Rules 
for  Air  Tour  Operators  in  The  State  of 
Hawaii 

Section  1.  Applicability.  This  Special 
Federal  Aviation  Regulation  prescribes 
operating  rules  for  airplane  and  helicopter 
visual  flight  rules  air  tour  flights  conducted 
in  the  State  of  Hawaii  under  14  CFR  parts  91, 
121,  and  135.  This  rule  does  not  apply  to: 

(a)  Operations  conducted  under  14  CFR 
part  121  in  airplanes  with  a  passenger  seating 
configuration  of  more  than  30  seats  or  a 
payload  capacity  of  more  tlian  7,500  pounds. 

(b)  Flights  conducted  in  gliders  or  hot  air 
balloons. 

•         *         *         *         • 

Section  7.  Passenger  briefing.  Before 
takeoff,  each  PIC  of  an  air  tour  flight  of 
Hawaii  with  a  flight  segment  beyond  the 
ocean  shore  of  any  island  shall  ensure  tliat 
each  passenger  has  been  briefed  on  the 
following,  in  addition  to  requirements  set 
forth  in  14  CFR  91.107, 121.571,  or  135.117: 
***** 

4.  The  heading  of  subchapter  G  is 
revised  to  read  as  follows: 

SUBCHAPTER  G— AIR  CARRIERS  AND 
OPERATORS  FOR  COMPENSATION  OR 
HIRE:  CERTIFICATION  AND  OPERATIONS 

5.  A  new  part  119  is  added  to  14  CFR 
chapter  I,  subchapter  G,  to  read  as 
follows: 

PART  119— CERTIFICATIGN:  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

Subpart  A— General 

119.1  Applicability.  

119.2  Compliance  with  14  CFR  part  119  or 
SFAR  38-2  of  14  CFR  part  121. 

119.3  Definitions. 

119.5    Certifications,  authorizations,  and 

prohibitions. 
119.7    Operations  specifications. 
1 19.9    Use  of  business  names. 

Sut)part  B— Applicability  of  Operating 
Requirements  to  Different  Kinds  of 
Operations  Under  Parts  121. 125.  and  135  of 
This  Chapter 

119.21     Direct  air  earners  and  commercial 
operators  engaged  in  intrastate  common 
carriage  with  airplanes. 

119.23    (Operators  engaged  in  passenger- 
carrying  operations,  cargo  operations,  or 
both  with  airplanes  when  common 
carriage  is  not  involved. 

119.25    Rotorcraft  operations:  Direct  air 
carriers  and  commercial  operators. 

Subpart  C— Certtflcatlon,  Operations 
Specifications,  and  Certain  Ottier 
Requirements  for  Operations  Conducted 
Under  Part  121  or  Part  135  of  this  Chapter 

119.31  Applicability. 

119.33  General  requirements. 

119.35  Certificate  application. 

119.37  Contents  of  an  Air  Carrier  Certificate 

or  Operating  Certificate. 

119.39  Issuing  or  denying  a  certificate. 

119.41  Amending  a  certificate. 
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119.43    CartifldMvhokbr's  duty  to  maintain 

opaitkaa  fpurlftrationa. 
119.45    {RawniMi] 
119.47    Mainti4ning  a  principal  baae  of 

opatBtfanctnatn  (^MraticHU  bate,  and 

maio  maintenance  baaa;  change  of 

addnas. 
119.49    Cootanta  of  operatians 

•pedficatioiu. 
119.51    Ameni^ng  oper«tiona  tpecifications. 
119.53    Wet  letting  of  aitoafl  and  other 

anangBmeijtt  for  tnnsportation  by  air. 
119.55    Obtaining  deviation  authority  to 

perform  operations  under  a  U.S.  military 

contract. 

119.57  Obtaining  deviation  authority  to 
per  form  an  emeigency  operation. 

119.58  Emerg^iciee  requiring  hmnediate 
dedsitm  and  action. 

119.59  Conducting  testa  and  inapections. 
119.61    Durati($a  ud  surrender  of  certificate 

and  operatiMis  spedflcations. 
119.63    Racenc*  of  operation. 
119.65    Management  personnel  required  for 

operations  oonducted  under  part  121  of 

this  chapter, 
119.67    Management  personnel: 

Qualificatiolu  for  operations  conducted 

under  pert  121  of  this  chapter. 
119.69    Manag^nent  personnel  required  for 

operations  oonducted  under  part  135  of 

thischapto; 
119.71    Managament  personnel: 

Qualifioatioiis  for  operations  conducted 

under  part  135  of  this  chapter. 
Aattartty:  49  p.3^  106(g).  1153. 40101. 
40102.  40103. 4^113. 44105. 44106,  44111. 
44701-44717.  44722.  44901,  44903. 44904, 
44906. 44912.  44914.  44936.  44938.  46103, 
46105. 

Subpart  A— Q#n«ral 

fl1t.l    AppietMllty. 

(a)  This  parti  applies  to  each  person 
operating  or  iitwnHing  to  operate  dvil 
aircraft— 

(1)  As  an  airicarrier  or  conunerdal 
operator,  or  both,  in  air  commerce;  or 

(2)  When  cotomon  carriage  is  not 
involved,  in  o|erations  of  U.S.- 
registered  dvil  airplanes  with  a  seat 
configuration  ^f  20  or  more  passengers, 
or  a  maximiun  payload  capadty  of  6.000 
pounds  or  moir* 

(b)  This  partiprescribes — 

(1)  The  types  of  air  operator 
certificates  issmed  by  the  Federal 
Aviation  Administration,  induding  air 
carrier  certificstes  and  operating 
certificates; 

(2)  The  certi^cation  requirements  an 
operator  must  ineet  in  order  to  obtain 
and  hold  a  certificate  authorizing 
operations  under  part  121, 125,  or  135 
of  this  chapter  and  operations 
spedfications  |br  each  kind  of  operation 
to  be  conducted  and  each  class  and  size 
of  aircraft  to  be  operated  imder  part  121 
or  135  of  this  chapter; 

(3)  The  requirements  an  operator  must 
meet  to  conduct  operations  imder  part 
121. 125,  or  135  of  this  chapter  and  in 


operating  each  class  and  size  of  aitcrafl 
authwized  in  its  operations 
spedfications; 

(4)  Requiranents  afEscting  wet  leasing 
of  aircraft  and  other  arrangements  for 
transportation  by  air, 

(5)  Requiranents  for  obtaining 
deviadcm  authority  to  perfimn 
operations  imder  a  military  contract  and 
obtaining  deviaticm  authority  to  perform 
an  emergency  operation;  and 

(6)  Requirements  for  management 
personnel  for  operations  conducted 
under  part  121  or  part  135  of  this 
chapter. 

(c)  PersfHis  subject  to  this  part  must 
comply  with  the  other  requirements  of 
this  diapter,  except  where  those 
requirements  are  modified  by  or  where 
additional  requirements  are  imposed  by 
part  119. 121. 125.  or  135  of  this 
chapter. 

(d)  This  part  does  not  govern 
operations  conduded  under  part  129, 
133. 137.  or  139  of  this  chapter. 

(e)  Except  for  operations  when 
common  carriage  is  not  involved 
conduded  with  airplanes  having  a 
passenger-seat  configuration  of  20  seats 
or  more,  excluding  any  required 
crewmember  seat,  or  a  payload  capadty 
of  6.000  potmds  or  more,  this  part  does 
not  apply  to — 

(1)  Student  instruction; 

(2)  Ncnstop  sightseeing  flights 
conduded  with  aircraft  having  a 
passenger  seat  configuration  of  30  or 
fewer,  excluding  each  crewmeinber  seat, 
and  a  payload  capadty  of  7.500  poimds 
or  less,  that  begin  and  end  at  the  same 
airport,  and  are  conduded  within  a  25 
statute  mile  radius  of  that  airport; 
however,  for  nonstop  sightseeing  flights 
for  compensation  or  hire  conducted  i9. 
the  vicinity  of  the  Grand  Canyon 
National  Park.  Arizona,  the 
requirements  of  SFAR  50-2  of  this  part 
and  SFAR  38-2  of  14  CFR  part  121  or 
14  CFR  part  119.  as  applicable,  apply; 

(3)  Ferry  or  training  flights; 

(4)  Aerial  work  operations, 
including — 

(i)  Crop  dusting,  seeding,  spraying, 
and  bird  chasing; 

(ii)  Banner  towing; 

(iii)  Aerial  photography  or  survey; 

(iv)  Fire  fighting; 

(v)  Helicopter  operations  in 
construction  or  repair  work  (but  it  does 
apply  to  transportation  to  and  fiom  the 
site  of  operations);  and 

(vi)  Powerline  or  pipeline  patrol; 

(5)  Sightseeing  flights  conduded  in 
hot  air  balloons; 

(6)  Nonstop  flights  conduded  within 
a  25  statute  mile  radius  of  the  airport  of 
takeoff  carrying  persons  for  the  purpose 
of  intentional  parachute  jumps; 


(7)  Helicopter  flights  conduded 
within  a  25  statute  mile  radius  of  the 
airport  of  takeoff  if— 

(i)  Not  mace  than  two  paasengera  are 
carried  in  the  helicopter  in  addition  to 
the  required  flightcrew; 

(ii)  Eadi  flight  is  made  under  day^VFR 
oonditions;  .;  -'  \         r^  ^ 

(iii)  The  helicopter  used  is  certificated 
in  the  standard  category  and  complies 
with  the  100-hour  inspection 
reouirements  of  part  91  of  this  chapter, 

liv)  The  operator  notifies  the  FAA 
Flight  Standards  Distrid  Office 
responsible  for  the  geographic  area 
concerned  at  least  72  houn  before  each 
flight  and  furnishes  any  essential 
infcsmation  that  the  office  requests; 

(v)  The  ntunber  of  flights  does  not 
exceed  a  total  of  six  in  any  calendar 
year. 

(vi)  Each  ffight  has  been  approved  by 
the  Administrator,  and 

(vii)  Cargo  is  not  carried  in  or  on  the 
helicopter; 

(8)  Operations  conducted  under  part 
133  of  this  chapter  or  375  of  this  tide; 

(9)  Emergency  mail  service  conduded 
under  49  U.S.C.  41906;  or 

(10)  Operations  conduded  under  the 
provisions  of  $  91.321  of  this  chapter. 

f  119.2   OoinpNanoawWi14CFRpait119 
or  SFAR  38-2  of  14  CFR  p«t  121. 

(a)  Each  certificate  holder  that  before 
January  19, 1996  was  issued  an  air 
carrier  certificate  or  ot>erating  certificate 
and  operations  spedfications  imder  the 
requirements  of  part  121.  part  135,  or 
SFAR  38-2  of  part  121  of  Uiis  chapter 
shall  continue  to  comply  with  SFAR 
38-2  of  14  CFR  part  121  until  March  20, 
1997  or  until  the  date  on  which  the 
certificate  holder  is  issued  operations 
spedfications  in  accordance  with  part 
119,  whichever  occurs  first.  If  a 
certificate  holder  is  issued  operation 
spedfications  in  accordance  with  part 
119  before  March  20. 1997  then, 
notwithstanding  all  provisions  in  SFAR 
38-2  of  14  CFR  part  121.  such  certificate 
holder  shall  comply  with  the  provisions 
of  part  119. 

(b)  Each  person  who  on  or  after 
January  19. 1996  applies  for  or  obtains 
an  initial  air  carrier  certificate  or 
operating  certificate  and  operations 
spedfications  to  condud  operations 
imder  part  121  or  135  of  this  chapter 
shall  comply  with  this  part 
notwithstanding  all  provisions  of  SFAR 
38-2  of  14  CFR  part  121. 

§119.3    Dcflnmens. 

For  the  purpose  of  subchapter  G  of 
this  chapter,  die  term — 

All-cargo  operation  means  any 
operation  for  compensation  or  hire  that 
is  other  than  a  passenger-carrying 


operation  or.  if  passengers  are  carried. 

they  are  only  those  spedfied  in 

$§  121.583(a)  or  135.85  of  this  chapter. 

Ceiaficate-holding  district  office 
means  the  Fli^t  Standards  Distrid 
Office  that  has  responsibility  for 
administering  the  certfficate  and  is 
charged  with  the  overall  inspection  of 
the  certificate  holder's  operations. 

Cbmmufer  operation  means  any 
scheduled  operation  conduded  by  any 
person  operating  one  of  the  following 
types  of  aiicnft  with  a  frequency  of 
operations  of  at  least  five  round  trips 
per  week  or  at  least  one  route  between 
two  <x  more  points  according  to  the 
published  flight  schedules: 

(1)  Airplanes,  odier  than  turbojet 
powered  airplanes,  having  a  maximum 
passenger-seat  configuration  of  9  seats 
or  less,  exduding  each  crewmember 
seat,  and  a  maximum  payload  capadty 
of  7,500  pounds  or  less;  or 

(2)  Rotorcraft. 

Direct  air  carrier  means  a  person  who 
provides  or  offera  to  provide  air . 
transportation  and  who  has  control  over 
the  operational  functions  performed  in 
providing  that  transportaticm. 

Domestic  operation  means  any 
scheduled  operation  conducted  by  any 
person  operating  any  airplane  described 
in  paragraph  (1)  of  this  dfafinition  at 
locations  described  in  paragraph  (2)  of 
this  definition: 

(1)  Airplanes: 

(i)  Turoojet-powered  airplanes; 

(ii)  Auplanes  having  a  passenger-seat 
configuration  of  more  than  9  passenger 
seats,  eicduding  each  crevranember  seat; 
or 

(iii)  Airplanes  having  a  payload 
capadty  of  more  than  7.500  pounds. 

(2)  Locations: 

(i)  Between  any  points  within  the  48 
contiguous  States  of  the  United  States  or 
the  Distrid  of  Columbia;  or 

(ii)  Operations  solely  within  the  48 
contiguous  States  of  the  United  States  cs 
the  Distrid  of  Columbia;  or 

(iii)  Operations  entirely  within  any 
State,  territory,  or  possession  of  the 
United  States;  or 

(iv)  When  specifically  authorized  by 

the  Administrator,  operations  between 
any  point  within  the  48  contiguous 
States  of  the  United  States  or  the  Distrid 
of  Columbia  and  any  spedfically 
authorized  point  located  outside  the  48 
contiguous  States  of  the  United  States  or 
the  Distrid  of  Columbia. 

Empty  weight  means  the  vraight  of  the 
airframe,  engines,  propellers,  rotors,  and 
fixed  equipment.  Empty  weight 
excludes  the  weight  of  the  crew  and 
payload,  but  includes  the  weight  of  all 
fiirad  ballast,  unusable  fuel  supply, 
undrainable  oil,  total  quantity  of  engine 
coolant,  and  total  quantity  of  hydraulic 
fluid. 


Flag  operation  means  any  scheduled 
operation  conduded  by  any  person 
operating  any  airplane  described  in 
paragraph  (1)  of  this  definition  at  the 
locations  desoibed  in  paragraph  (2)  of 
this  definition:. 

(1)  Airplanes: 

(i)  TuioOjet-powered  airplanes; 

(ii)  Airplanes  having  a  passenger-seat 
configuration  of  more  than  9  passenger 
seats,  excluding  each  crewmember  seat; 
or 

(iii)  Airplanes  having  a  payload 
capadty  of  more  than  7,500  pounds. 

(2)  Locations: 

(i)  Between  any  point  within  the  State 
of  Alaska  or  the  State  of  Hawaii  or  any 
territory  or  possession  of  the  United 
States  and  any  point  outside  the  State  of 
Alaska  or  the  State  of  Hawaii  or  any 
territory  or  possession  of  the  United 
States,  respectively;  or 

(ii)  Between  any  point  within  the  48 
contiguous  States  of  the  United  States  or 
the  Distrid  of  Columbia  and  any  point 
outside  the  48  contiguous  States  of  the 
United  States  and  the  Distrid  of 
Columbia. 

(iii)  Between  any  point  outside  the 
U.S.  and  another  point  outside  the  U.S. 

Justifiable  aircraft  equipment  means 
any  equipment  necessary  for  the 
operation  of  the  aircraft.  It  does  not 
indude  equipment  or  ballast 
spedfically  installed,  permanentiy  or 
otherwise,  for  the  purpose  of  altering 
the  empty  weight  of  an  aircraft  to  meet 
the  nmyinrinTn  payload  capadty. 

Kind  of  operation  means  one  of  the 
various  operations  a  certificate  holder  is 
authorized  to  condud.  as  spedfied  in  its 
operations  specifications,  i.e.,  domestic, 
flag,  supplemental,  commuter,  or  on- 
demand  operations. 

Maximum  payload  capacity  means: 

(1)  For  an  aircraft  for  which  a 
maximum  zero  fuel  weight  is  prescribed 
in  FAA  technical  specifications,  the 
maximum  zero  fuel  weight,  less  empty 
weight,  less  all  justifiable  aircraft 
equipment,  and  less  the  operating  load 

(consisting  of  minimum  fUghtCTOW, 

foods  and  beverages,  and  supplies  and 
equipment  related  to  foods  and 
beverages,  but  not  including  disposable 
fuel  or  oil). 

(2)  For  all  other  aircraft,  the  maximum 
certificated  takeoff  weight  of  an  aircraft, 
less  the  empty  weight,  less  all  justifiable 
aircraft  equipment,  and  less  the 
operating  load  (consisting  of  minimum 
fuel  load,  oil,  and  flightcrew).  The 
allowance  for  the  weight  of  the  crew, 
oil.  and  fuel  is  as  follows: 

(i)  Crew— for  each  crewmember 
required  by  the  Federal  Aviation 
Regulations — 

(A)  For  male  flight  crewmembers — 
180  pounds. 


(B)  For  female  flight  crewmembers — 
140  pounds. 

(C^  For  male  flight  attendants— 180 
pounds. 

(D)  For  female  flight  attendants— 130 
poimds. 

(E)  For  flight  attendants  not  identified 
by  gendei^-140  pounds. 

(ii)  Oil — 350  pounds  or  the  oil 
capadty  as  specified  on  the  Type 
Certificate  Data  Sheet. 

(iii)  Fuel — the  minimum  weight  of 
fuel  required  by  the  applicable  Federal 
Aviation  Regulations  for  a  flight 
between  domestic  points  174  nautical 
miles  apart  under  VFR  weather 
conditions  that  does  not  involve 
extended  overwater  operations. 

Maximuin  zero  fuel  weight  means  the 
maximum  permissible  weight  of  an 
aircraft  with  no  disposable  fuel  or  oiL 
The  zero  fuel  weight  figure  may  be 
found  in  either  the  aircraft  type 
certificate  data  sheet,  the  approved 
Aircraft  Flight  Manual,  or  both. 

Nonconunon  carriage  means  an 
aircraft  operation  for  compensation  or 
hire  that  does  not  involve  a  holding  out 
to  othera. 

On-demand  operation  means  any 
operation  for  compensation  or  hire  that 
is  one  of  the  following: 

(1)  Passenger-carrying  operations  in 
which  the  departure  time,  departure 
location,  and  arrival  location  are 
spedfically  negotiated  with  the 
customer  or  the  customer's 
representative  that  are  any  of  the 
follov^ing  types  of  operations: 

(i)  Common  carriage  operations 
conduded  with  airplanes,  including 
turbojet-powered  airplanes,  having  a 
passenger-seat  configuration  of  30  seats 
or  fewer,  excluding  each  crewmember 
seat,  and  a  payload  capacity  of  7,500 
pounds  or  less,  except  that  operations 
using  a  specific  airplane  that  is  also 
used  in  domestic  or  flag  operations  and 
that  is  so  listed  in  the  operations 
spedfications  as  required  by 
§  119.49(aM4)  for  those  operations  are 
considered  supplemental  op>erations; 

(ii)  Noncommon  or  private  carriage 
operations  conduded  with  airplanes 
having  a  passenger-seat  configuration  of 
less  than  20  seats,  excluding  each 
crewrmember  seat,  or  a  payload  capacity 
of  less  than  6,000  pounds:  or 

(iii)  Any  rotorcraft  operation. 

(2)  Scheduled  passenger-carrying 
operations  conduded  with  one  of  the' 
following  types  of  aircraft  with  a 
frequency  of  operations  of  less  than  five 
round  trips  per  week  on  at  least  one 
route  between  two  or  more  points 
according  to  the  published  flight 
schedules: 

(i)  Airplanes,  other  than  turbojet 
powered  airplanes,  having  a  maximum 
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passenger-seat  c(»figuration  of  9  seats 
or  less,  excluding  each  crewmember 
seat,  and  a  maxiimim  payload  c^wdty 
of  7,500  pounds  dt  less;  or 

(ii)  Rotorcraft.  , 

(3)  All-cargo  operations  conducted 
with  airplanes  baring  a  payload 
capacity  of  7,500  pounds  or  less,  or  with 
rotorcraft. 

Passenger-carrying  operation  means 
any  aircraft  operation  carrying  any 
person,  unless  the  cmly  persons  on  the 
aircraft  are  those  identified  iu 
§§  121.583(a}  or  1^5.85  of  this  chapter, 
as  applicable.  An  Aircraft  used  in  a 
passenger-carxyini  operation  may  also 
carry  cargo  or  mau  in  addition  to 
passengers. 

Principal  base  of  operations  means 
the  primary  operating  location  of  a 
certificate  holder  as  established  by  the 
certificate  holder. 

Provisional  airfhrt  means  an  airport 
approved  by  the  Administrator  for  use 
by  a  certificate  holder  for  the  purpose  of 
providing  service  \o  a  community  when 
the  regular  airport;  used  by  the 
certificate  holder  fc  not  available. 

Regular  airport  Ineans  an  airport  used 
by  a  certificate  holder  in  scheduled 
operations  and  listed  in  its  operations 
specifications. 

Scheduled  operMion  means  any 
common  carriage  passenger-carrying 
operation  for  comOensation  or  hire 
conducted  by  an  ur  carrier  or 
commercial  operatjor  ba  vrbich  the 
certificate  holder  ^  its  representadve 
offers  in  advance  me  departure  location, 
departure  time,  and  arrival  location.  It 
does  not  include  any  operation  that  is 
a  charter  operatioq  for  which  the 
certificate  holder  i^  its  representative 
oBen  in  advance  tbe  departure  location, 
departure  time,  and  arrival  location.  It 
does  not  include  a|iy  operation  that  is 
a  charter  operation. 
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Supplemental  o^ 
common  carriage 
compensation  or 
any  airplane 
of  this  definition 


ition  means  any 

ationfor 
I  conducted  mth 

[  in  paragraph  (1) 
:  is  a  type  of 


operation  described  in  paragraph  (2)  of 
this  definition:      j 

(1)  Airplanes:     1 

(i)  Airplanes  having  a  passenger-seat 
configuration  of  more  than  30  seats, 
excluding  each  crewmember  seat; 

(ii)  Airplanes  hating  a  payload 
capad^  of  more  tlian  7,500  poimds;  or 

(iii)  Each  airplane  having  a  passenger- 
seat  configuration  of  more  than  9  seats 
and  less  than  31  seats,  excluding  each 
crewmember  seat  a^td  any  turbojet 
powered  airplane,  that  is  also  used  in 
domestic  or  flag  operations  and  that  is 
so  listed  in  the  operations  specifications 
as  required  by  §  11^.4g(a)(4)  for  those 
operations. 


(2)  Types  of  operation: 

(i)  Operations  for  which  the  departure 
time,  departiire  location,  and  arrival 
location  are  specifically  negotiated' with 
the  customer  or  the  customer's 
representative;  or 

(ii)  All-cargo  operations. 

Wet  lease  means  any  leasing 
arrangement  whereby  a  perscm  agrees  to 
provide  an  entire  aircraft  and  at  least 
one  crewmember.  A  wet  lease  does  not 
include  a  code-sharing  arrangement. 

When  common  carriage  is  not 
involved  at  operations  not  involving 
common  carriage  means  any  of  the 
following: 

(1)  Noncommon  carriage. 

(2)  Operations  in  whi^  persons  or 
cargo  are  transported  without 
compensation  or  hire. 

(3)  Operations  not  involving  the 
transp<vtation  of  persons  or  cargo. 

(4)  Private  carriage. 

f  119.5   CenmceMcoa.  authortatlona,  and 
prohlbMona. 

(a)  A  person  authorized  by  the 
Administrator  to  conduct  operations  as 
a  direct  air  carrier  will  be  issued  an  Air 
Carrier  Certificate. 

(b)  A  person  who  is  not  authorized  to 
conduct  direct  air  carrier  operations,  but 
who  is  authorized  by  the  Administrator 
to  conduct  operations  as  a  U.S. 
commercial  operator,  will  be  issued  an 
Operating  Certificate. 

(c)  A  perscm  who  is  not  authorized  to 
conduct  direct  air  carrier  operations,  but 
who  is  authorized  by  the  Administrator 
to  conduct  operations  when  common 
carriage  is  not  involved  as  an  operator 
of  U.S. -registered  dvil  airplanes  with  a 
seat  configuration  of  20  or  more 
passengers,  or  a  mwirfniiiTii  payload 
capacity  of  6,000  poimds  or  more,  will 
be  issued  an  Operating  Certificate. 

(d)  A  pwson  authorized  to  engage  in 
common  carriage  under  part  121  or  part 
135  of  this  chapter,  or  both,  shall  be 
issued  only  one  certificate  authorizing 
such  common  carriage,  regardless  ofme 
kind  of  operation  or  the  class  or  size  of 
aircraft  to  be  operated. 

(e)  A  person  authorized  to  engage  in 
noncommon  or  private  carriage  under 
part  125  or  part  135  of  this  chapter,  or 
both,  shall  be  issued  only  one  certiJScate 
authorizing  such  carriage,  regardless  of 
the  kind  of  operatibn  or  the  class  or  size 
of  aircraft  to  be  operated. 

(f)  A  person  conducting  operations 
imder  more  than  one  paragraph  of 
§§119.21. 119.23,  or  119.25  shall 
conduct  those  operations  in  compliance 
with — 

(1)  The  requirements  specified  in  each 
paragraph  of  those  sections  for  the  Idnd 
of  operation  conducted  und^  that 
paragraph;  and  '•- 
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(2)  The  appropriate  authorizations, 
limitations,  and  procedures  specified  in 
the  operations  specifications  for  eacfa^, 
kind  of  operation. 

(g)  No  person  may  operate  as  a  direct 
air  carrier  or  as  a  conunerdal  operator 
without,  or  in  violation  of,  an 
appropriate  certificate  and  appropriate 
operations  specifications.  No  person 
may  operate  as  a  direct  air  carrier  or  as 
a  commercial  operator  in  violation  of 
any  deviation  or  exemption  authority,  if 
issued  to  that  person  or  that  person's 
representative. 

(h)  A  person  holding  an  Operating 
Certificate  auth<vizing  noncommon  or 
private  carriage  operations  shall  not 
conduct  any  opecations  in  common 
carriage.  A  pwson  holding  an  Air 
Carrier  Certificate  or  Operating 
Certificate  authorizing  common  carriage 
operations  diall  not  conduct  any 
operations  in  noncommon  carriage. 

(i)  No  person  may  operate  as  a  direct 
air  carrier  without  holding  appropriate 
economic  authority  from  die 
Department  of  Transportation. 

(j)  A  certificate  holder  under  this  part 
may  not  operate  aircraft  under  part  121 
or  part  135  of  this  chaptOT  in  a 
geographical  area  unless  its  operations 
specifications  specifically  authorize  die 
certificate  holder  to  operate  in  that  area. 

1119.7   OpMMionaapedflcaMona. 

(a)  Each  certificate  holder's  operations 
specifications  must  contain — 

(1)  The  authorizations,  limitations, 
and  certain  procedures  imder  which 
each  kind  of  operation,  if  applicable,  is 
to  be  conducted;  and 

(2)  Cntain  other  procedures  under 
which  each  class  and  size  of  aircraft  is 
to  be  operated. 

(b)  Except  for  operations 
specifications  paragraphs  identifying '    ^ 
authorized  kinds  of  operations, 
operations  specifications  are  not  a  part 
of  a  certificate. 

1119.9   Use  of  buaiiMM  name*. 

(a)  A  certificate  holder  under  this  part 
may  not  operate  an  aircraft  under  part 
121  or  part  135  of  this  chapter  using  a 
business  name  other  than  a  business 
name  appearing  in  the  certificate 
holder's  operations  specifications. 

(b)  Unless  otherwise  authorized  by 
the  Assistant  Administrator  for  Civil 
Aviation  Security,  no  person  may 
operate  an  aircraft  under  part  121  or 
part  135  of  this  chapter  unless  the  name 
of  the  certifi^te  holder  v^o  is  operating 
the  aircraft  is  legibly  displayed  on  the 
aircraft  and  is  clearly  visible  and 
readable  firom  the  outside  of  the  aircraft 
to  a  person  standing  on  the  ground  at 
any  time  except  during  flight  time.  The 
means  of  displaying  the  name  on  the 


aircraft  and  its  readability  must  be 
acceptable  to  the  Administrator. 

Subpwt  B-AppHeablUty  of  Opwvtlng 
RequlTMMnte  to  Diftorant  Kinds  of 
OperaUont  Under  Part  121. 125,  and 
laSofTMsChaptor 

1119.21    Diract  air  carrterB  and  commercial 
oparalora  engaged  m  brtraatala  common 


(a)  Each  person  who  conducts 
operations  as  a  direct  air  carrier  or  as  a 
commercial  operator  engaged  in 
intrastate  common  carriage  of  persons  or 
property  for  compensation  or  hire  in  air 
commerce,  shaU  comply  with  the 
certification  and  operations 
specifications  requirements  in  subpart  C 
of  this  part,  and  uiall  conduct  its: 

(1)  Domestic  operations  in  accordance 
with  the  applicable  requirements  of  part 
121  of  this  chs^r,  and  shall  be  issued 
operations  specifications  for  those 
operations  in  accordance  with  those 
requirements.  However,  based  on  a 
showing  of  safety  in  air  commerce,  the 
Administrator  may  permit  persons  who 
conduct  domestic  operations  between 
any  point  located  within  Alaska's 
Aleutian  Isluids  chain  and  any  point  in 
the  State  of  Alaska  to  comply  with  the 
requirements  applicable  to  flag 
operations  contained  in  subpart  U  of 
part  121  of  this  chapter. 

(2)  Flag  operations  in  accordance  with 
the  applicable  requirements  of  part  121 
of  this  chapter,  and  shall  be  issued 
operations  specifications  for  those 
operations  in  accordance  with  those 
requirements. 

(3)  Supplemental  operations  in 
accordance  with  the  applicable 
requirements  of  part  121  of  this  chapter, 
and  shall  be  issued  operations 
specifications  for  those  operations  in 
accordance  with  those  requirements. 
However,  based  on  a  determination  of 
safety  in  air  commerce,  the 
Administrator  may  authorize  or  require 
the  following  operations  to  be 
conducted  imder  paragraph  (a)  (1)  or  (2) 
of  this  section: 

(i)  Passenger-carrying  operations 
which  are  conducted  between  points 
that  are  also  served  by  the  certificate 
holder's  domestic  or  flag  operations. 

(U)  All-caigo  operations  which  are 
conducted  regularly  and  frequenUy 
between  the  same  two  points. 

(4)  Commuter  operations  in 
accordance  with  the  applicable 
requirements  of  part  135  of  this  chapter, 
and  shall  be  issued  operations 
specifications  for  those  operations  in 
accordance  with  those  requirements. 

(5)  On-demand  operations  in 
acoudance  with  the  applicable 
requirements  of  part  135  of  this  chapter. 


and  shall  be  issued  operations 
specifications  for  those  operations  in 
accordance  with  those  requirements. 

(b)  Persons  who  are  subject  to  the 
requirements  of  paragraph  (a)(4)  of  this 
section  may  conduct  those  operations  in 
accordance  with  the  requirements  of 
paragraph  (a)(1)  or  (aH2)  of  this  section, 
provided  they  obtain  authorization  from 
the  Administrator. 

(c)  Persons  who  are  s\ibject  to  the 
requirements  of  paragraph  (a)(5)  of  this 
section  may  conduct  those  operations  in 
accordance  with  the  requirements  of 
paragraph  (a)(3)  of  this  section, 
provided  they  obtain  authorization  from 
the  Administrator. 


1119.23   Operalora  engaged  In  t 
carrying  oparattona,  cargo  oparatlona,  or 
both  with  alrplanaa  whan  common  carriage 
Is  not  Involvad. 

(a)  Each  person  who  conducts 
operations  when  common  carriage  is  not 
involved  with  airplanes  having  a 
passenger-seat  configuration  of  20  seats 
or  more,  excluding  each  crewmember 
seat,  or  a  payload  capacity  of  6,000 
pounds  or  more,  shaill,  imless  deviation 
authority  is  issued — 

(1)  Comply  with  the  certification  and 
operations  specifications  requirements 
of  part  125  of  this  chapter; 

(2)  Conduct  its  operations  with  those 
airplanes  in  aocordadce  with  the 
requirements  of  part  125  of  this  chapter; 
and 

(3)  Be  issued  operations  specifications 
in  accordance  with  thoee  requirements. 

(b)  Each  person  who  conducts 
noncommon  or  private  carriage 
operations  for  compensation  or  hire 
with  airplanes  having  a  passenger-seat 
configuration  of  less  than  20  seats, 
excluding  each  crewmember  seat,  and  a 
payload  capacity  of  less  than  6.000 
pounds  shall — 

(1)  Comply  with  the  certification  and 
operations  specifications  requirements 
in  subpart  C  of  this  part; 

(2)  Conduct  those  operations  in 
acccndanoe  with  the  requirements  of 
part  135  of  this  chapter,  except  for  those 
requirements  applicable  only  to 
commuter  operations;  and 

(3)  Be  issued  operations  specifications 
in  accordance  with  those  requirements. 

f  119.25    Rotoreratt  operations:  Direct  air 
earrieraand  commeieial  operators. 

Each  person  who  conducts  rotorcraft 
operations  for  compensation  or  hire 
must  comply  with  the  certification  and 
operations  specifications  requirements 
of  Subpart  C  of  this  part,  and  shall 
conduct  its: 

(a)  Commutw  operations  in 
accordance  with  the  applicable 
requirements  of  part  135  of  this  chapter. 


and  shall  be  issued  operations 
specifications  for  thoee  operations  in 
accordance  with  those  requirements. 

(b)  On-demand  operaticms  in 
accordance  with  the  applicable 
requirements  of  part  135  of  this  chapter, 
and  shall  be  issued  operations 
specifications  for  those  operations  in 
accordance  with  those  requirements. 

Sutipart  C-Cartfficalion.  Oparattona 
Speemcatione.  and  Certain  Other 
Ftoqulraments  for  Operationa 
Conducted  Under  Pert  121  or  Part  135 
of  This  Ctiapter 

f119J1    AppHcabHIty. 

This  subpart  sets  out  certification 
reqiiirements  and  prescribes  the  content 
of  operations  specifications  and  certain 
other  requirements  for  operations 
conducted  imder  part  121  or  part  135  of 
this  chapter. 

1119.33    Qeneral  requlrsments. 

(a)  A  person  may  not  operate  as  a 
direct  air  carrier  unless  that  person — 

(1)  Is  a  citizen  of  the  United  States; 

(2)  Obtains  an  Air  Carrier  Certificate; 

and 

(3)  Obtains  operations  specifications 
that  prescribe  the  authorizations, 
limitations,  and  procedures  under 
which  each  kind  of  operation  must  be 
conducted. 

(b)  A  person  other  than  a  direct  air 
carrier  may  not  conduct  any  commercial 
passenger  or  cargo  aircraft  operation  for 
compensation  or  hire  under  part  121  or 
part  135  of  this  chapter  unless  that 
person — 

(1)  Is  a  citizen  of  the  United  States; 

(2)  Obtains  an  Operating  Certificate; 

and 

(3)  Obtains  operations  specifications 
that  prescribe  the  authorizations, 
limitations,  and  procedures  under 
which  each  kind  of  operation  must  be 
conducted. 

(c)  Each  ai^licant  for  a  certificate 
under  this  part  shall  conduct  proving 
tests  as  authorized  by  the  Administrator 
during  the  application  process  for 
authority  to  conduct  operations  imder 
part  121  or  part  135  of  this  chapter.  All 
proving  tests  must  be  conducted  in  a 
manner  acceptable  to  the  Administrator. 
All  proving  tests  must  be  conducted 
under  the  appropriate  operating  and 
maintenance  requirements  of  part  121  or 
135  of  this  chapter  that  would  apply  if 
the  applicant  were  fully  certificated. 
The  Administrator  will  issue  a  letter  of 
authorization  to  each  person  stating  the 
various  authorities  under  which  the 
proving  tests  shall  be  conducted. 

§119.35   Certtfteats  application. 

(a)  A  person  applying  to  the 
Administrator  for  an  Air  Carrier  _ 
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Certifiate  or  Opi^atiBgCnrtificito 
undar  this  put  (pliant)  must  submit 
anumlicstiaD — 

(1)  ID  a  Conn  and  mannar  praaciibed 
by  the  AdministTlttv;  and 

(2)  nnn»»in<ng  ^y  infonnatioa  the 
Administnitar  ra(|uiie8  the  applicant  to 
submit  I 

(b)  Each  applicant  must  submit  the 
applicatian  to  the  Administrator  at  least 
9Q  days  befcae  tbi  date  of  intended 
operation.  > 

(c)  Each  applicalit  far  the  odginal 
issue  of  an  operat^  certificate  for  the 
purpose  of  conducting  intrastate 
common  carriage  Operations  under  part 
121  or  part  135  of  this  chapter  must 
submit  an  appUcaiion  in  a  form  and 
mannar  {Hesoibed  by  die  Administrator 
to  the  Flifl^  Standards  District  OfSoe  in 
whose  area  the  ap|>licant  proposes  to 
establish  or  has  e^ablished  his  <v  her 
principal  operaticms  base  of  (^lerations. 

(d)  Each  application  submitted  under 
paragraph  (c)  of  this  section  must 
contain  a  sig^ied  statement  showing  the 
following: 

(1)  For  corporate  applicants: 
(i)  The  name  and  address  of  each 
stodcholder  who  o^vns  5  percent  or 
more  of  the  total  voting  stodc  of  the 
corporation,  and  ifithat  stockholder  is 
not  the  sole  benefiiial  own  w  of  the 
stock,  the  name  and  address  of  each 
beneficial  omier.  An  individual  is 
considered  to  o%vn  the  stock  owned, 
directly  or  indirediy.  by  or  for  his  or  her 
spouse,  children,  grandchildren,  oc 
parents.  '' .' 

(ii)  The  name  an^  address  of  each 
director  and  each  dfficer  and  i^h 
person  employed  or  who  will  be 
employed  in  a  management  position 
described  in  S§  119.65  and  119.69.  as 
applicable. 

(iii)  Hie  name  aiid  address  of  each 
person  directly  or  ituhrectly  controlling 
or  controlled  by  the  applicant  and  each 
person  under  direct  or  indirect  control 
with  the  i^plicant 
(2)  For  non-corporate  applicants: 
(i)  The  name  andjaddress  of  each 
peistn  having  a  finencial  interest 
therein  the  non-corporate  applicant  and 
the  nature  and  extent  of  that  interest 
(ii)  The  name  and  address  of  each 
person  employed  of  who  will  be 
employed  in  a  maniigement  position 
described  in  §§  119*65  and  119.69.  as 
applicable. 

(e)  hi  addition,  e^cb  applicant  for  the 
original  issue  of  an  operating  certificate 
under  paragraph  {c\  of  this  section  must 
submit  with  the  application  a  signed 
statement  showine— 

(1)  The  financied  information  listed  in 
paragraph  (h)  of  this  section;  and 

(2)  The  nature  and  scope  of  its 
intended  ^leration,  including  the  niim» 
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and  address  of  eadi  person,  if  any,  with 
whom  the  applicant  has  a  contract  to 
provide  services  as  a  commercial 
operator  and  the  scope,  nature,  date, 
and  durttion  of  each  of  those  oontract& 
(0  Eadi  applicant  for.  or  holder  of,  a 
certificate  isnied  under  paragraph  (c)  of 
this  sectifm  this  part,  shall  notify  the 
Administrator  within  10  days  dter— 

(1)  A  change  in  any  of  the  persons,  or 
the  names  and  addresses  of  any  of  the 
persons,  submitted  to  the  Administrator 
under  paragraph  (dMl)  or  (d)(2)  of  this 
section;  or 

(2)  A  change  in  the  financial 
information  submitted  to  the 
Administrator  under  paragraph  (g)  of 
this  section  that  occurs  while  the 
application  for  the  issue  is  pending 
before  the  FAA  and  that  would  make 
the  applicant's  financial  situation 
substantially  less  Davorable  than  ', 
originally  reported. 

(g)  Eadi  applicant  for  the  original 
issue  of  an  operating  certificate  under 
paragraph  (c)  of  this  section  must 
submit  the  following  financial 
information: 

(1)  A  balance  sheet  that  shows  assets, 
liabilities,  and  net  worth,  as  of  a  date 
not  more  than  60  days  before  the  d«te 
of  application. 

(2)  An  itemization  of  llabilitias  more 
than  60  days  past  due  on  the  balance 
sheet  date,  if  any.  showing  each 
creditor's  name  and  addrms.  a 
description  of  the  liability,  and  the 
amount  and  due  date  of  the  lid)ility. 

(3)  An  itemization  of  claims  in 
litigatioii.  if  any,  against  the  applicant  as 
of  the  date  of  application  showing  each 
claimant's  name  and  address  and  a 
descrlpticHi  and  the  amount  of  the 
claim. 

(4)  A  detailed  projection  of  the 
proposed  operation  covering  6  complete 
months  after  the  month  in  which  the 
certificate  is  expected  to  be  issued 
including — 

(i)  Estimated  amount  and  source  of 
both  operating  and  nonoperating 
revenue,  including  identification  of  its 
existing  and  anticipated  income 
producing  contracts  and  estimated 
revenue  {>er  mile  or  hour  of  operation  by 
aircraft  type; 

(ii)  Estimated  amount  of  operating 
and  nonoperating  expenses  by  expense 
objective  classification;  and 

(iii)  Estimated  net  profit  or  loss  for  the 
period. 

(5)  An  estimate  of  the  cash  that  will 
be  needed  for  the  proposed  operations 
during  the  first  6  months  after  the 
month  in  which  the  certificate  is 
expected  to  be  issued,  including— 

(i)  Acquisition  of  property  and 
equipment  (explain); 
(ii)  Retirement  of  debt  (explain); 


(iii)  Addititmal  wcnking  capital 
(ej^lain); 

(iv)  Operating  losses  other  than 
depredatioD  and  amortization  (esqilain); 
and 

(v)  Other  (explain). 

(6)  An  estimate  of  the  cash  that  wiD 
be  available  during  the  first  6  months 
after  the  month  in  which  the  certificate 
is  expected  to  be  issued,  from — 

(i)  Sale  of  property  or  flight 
equipment  (esqilain); 

(ii)  New  debt  (explain);     . 

(iii)  New  equity  (explain); 

(iv)  Woridng  capital  reduction 
(explain); 

(v)  Operations  (profits)  (explain); 

(vi)  Depreciation  and  amc»tization 
(explain);  and 

(vii)  Other  (explain). 

(7)  A  schedule  of  insurance  coverage 
in  effect  on  the  balance  sheet  date 
showing  insurance  companies;  policy 
numbera;  types,  amounts,  and  period  of 
cover^e;  and  npedal  conditions, 
exclusions,  and  limitations. 

(8)  Any  other  financial  information 
that  the  Administratorxequires  to 
endile  him  to  determine.that  the 
applicant  has  sufficient  fimmriBi 
resources  to  conduct  his  or  her 
opeimtiaos  with  the  degree  of  safety 
required  in  the  public  interest. 

(h)  Each  financial  statement 
containing  financial  information 
required  fay  paragraph  (g)  of  this  section 
must  be  based  on  accounts  prepared  and 
maintained  on  an  accrual  basis  in 
accordance  with  gmerally  accepted 
accounting  principles  applied  on  a 
consistent  basis,  and  must  contain  the 
name  and  address  of  the  applicant's 
public  accounting  firm,  if  uiy. 
Information  submitted  must  be  signed 
by  an  officer,  owner,  or  partner  of  the 
applicant  or  certificate  holder. 

f11(47   CofMsmsofanAlrCaniar 

OartMeais  or  Operating  CertHleals. 

The  Air  Carrier  Certificate  or 

Operating  Certificate  includes— 

(a)  The  certificate  holder's  name; 

(b)  The  location  of  the  certificate 
holder's  principal  base  of  operations: 

(c)  The  certificate  niunber. 

(d)  The  certificate's  effective  date;  and 

(e)  The  name  or  the  designator  of  the 
certificate-holding  district  office. 

f119.99   leauing  Of  denying  a  ceftWeaie. 

(a)  An  applicant  may  be  issued  an  Air 
Carrier  Certificate  or  (Operating 
Certificate  if,  after  investigatirai.  the 
Administrator  finds  that  the  applicant — 

(1)  Meets  the  applicable  requirements 
of  this  part; 

(2)  Holds  the  econcunic  authority 
applicable  to  the  kinds  of  operations  1o 
be  conducted,  issued  by  the  Department 
of  Transportation,  if  required;  and 


(3)  b  properly  and  adequately 
equipped  in  accordance  with  the 
requirements  of  this  chapter  and  is  able 
to  conduct  a  safe  operation  imder 
appropriate  provisions  of  part  121  or 
part  135  of  this  chapter  and  operations 
specifications  issued  under  dds  part 

(b)  An  application  fat  a  certificate 
may  be  denied  if  the  Administrator 
finds  that— 

(1)  The  applicant  is  not  properly  or 
adequately  equipped  or  is  not  able  to 
conduct  safe  operations  imder  this 
subdupter 

(2)  The  applicant  previously  held  an 
Air  Carrier  Certificate  or  Operating 
CMtificate  which  was  rev(U»d; 

(3)  The  applicant  intends  to  or  fills  a 
key  management  position  listed  in 
§  119.65(a)  or  §  119.69(a),  as  applicable, 
with  an  individual  who  exerdsed 
control  over  or  who  held  the  same  or  a 
similar  position  with  a  certificate  holder 
whose  certificate  was  revoked,  or  is  in 
the  process  of  being  revoked,  and  that 
individual  materially  contributed  to  the 
drcumstances  causing  revocation  or 
causing  the  revocation  process; 

(4)  An  inchvidual  who  will  have 
control  over  or  have  a  substantial 
ownership  interest  in  the  applicant  had 
the  same  or  similar  control  or  interest  in 
a  certificate  holder  whose  certificate 
was  revoked,  or  is  in  the  process  of 
being  revoked,  and  that  individual 
materially  contributed  to  the 
circumstances  causing  revocation  or 
causing  the  revocation  process;  or 

(5)  In  the  case  of  an  applicant  for  an 
Operating  Certificate  for  intrastate 
common  carriage,  that  for  finanrial 
reasons  the  applicant  is  not  able  to 
conduct  a  safe  operation. 

f  119.41    Amending  a  oartMcale. 

(a)  The  Administrator  may  amend  any 
certificate  issued  imder  this  part  if— 

(1)  The  Administrator  determines, 
under  49  U.S.C.  44709  and  part  13  of 
this  chapter,  that  safety  in  air  commerce 
and  the  public  interest  reqiures  the 
amendment;  or 

(2)  The  certificate  holder  appUes  for 
the  amendment  and  the  certificate- 
holding  distrid  office  determines  that 
safety  in  air  commerce  and  the  public 
interest  allows  the  amendment. 

(b)  When  the  Administrator  proposes 
to  issue  an  order  amending,  suspending, 
or  revoking  all  or  part  of  any  certificate, 
the  procedure  in  §  13.19  of  this  chapter 
appUes. 

(c)  When  the  certificate  holder  appbes 
for  an  amendment  of  its  certificate,  the 
following  procedure  applies: 

(1)  The  certificate  holder  must  file  an 
application  to  amend  its  certificate  with 
the  certificate-holding  distrid  office  at 
least  15  days  before  the  date  proposed 


by  the  applicant  for  the  ammdment  to 
become  efiisctive.  unless  the 
administrator  approves  filing  within  a 
shorter  period;  and 

(2)  The  application  must  be  submitted 
to  the  certfficate-holding  distrid  office 
in  the  form  and  manner  prescribed  by 
the  Administrator. 

(d)  When  a  certificate  holder  seeks 
reconsideration  of  a  dedsion  from  the 
certificate-holding  distrid  office 
concmning  amendments  of  a  £»Ttificate, 
'  the  following  procedure  applies: 

(1)  The  petition  for  reconsideration 
must  be  made  within  30  days  aftCT  the 
certificate  holder  receives  the  notice  of 
denial;  and 

(2)  The  certificate  holder  must 
petition  for  reconsideration  to  the 
Diredor.  Flij^t  Standards  Service. 

{119.43    CertHleals  holder's  duty  to 
mamtrin  operations  apedflcabons. 

(a)  Each  cmtificate  holder  shall 
maintain  a  complete  and  separate  set  of 
its  operations  specifications  at  its 
prindpal  base  of  operations. 

(b)  Each  certificate  holder  shall  insert 
pertinent  excerpts  of  its  operations 
specifications,  or  references  thereto,  in 
1^  manual  and  shall — 

(1)  Clearly  Identify  each  such  excerpt 
as  a  part  of  its  operations  spedfications; 
and 

(2)  State  that  compliance  with  each 
operations  specifications  requirement  is 
mandatory. 

(c)  Each  certificate  holder  shall  keep 
each  of  it"  employees  and  other  persons 
used  in  Its  operations  informed  of  the 
provisions  of  its  operations 
spedfications  that  apply  to  that 
employee's  or  person's  duties  and 
responsibilities. 

{119.4S   [Reserved] 

1119.47    Maintaining  a  prtncipal  base  of 
operadons,  maki  operations  base,  and  main 
malntsnanoe  iMae;  change  of  address. 

(a)  Each  certificate  holder  must 
maintain  a  prindpal  base  of  operations. 
Each  certificate  holder  may  also 
establish  a  main  operations  base  and  a 
main  maintenance  base  which  may  be 
located  at  either  the  same  location  as  the 
prindpal  base  of  operations  or  at- 
separate  locations. 

(b)  At  least  30  days  before  it  proposes 
to  establish  or  change  the  location  of  its 
prindpal  base  of  operations,  its  main 
operations  base,  or  its  main 
maintenance  base,  a  certificate  holder 
must  provide  written  notification  to  its 
certificate-holding  distrid  office. 

{119.49    Contents  of  operstkNis 
specifications. 

(a)  Each  certificate  holder  conducting 
domestic,  flag,  or  commuter  operations 


must  obtain  operations  specifications 
containing  all  of  the  following: 

(1)  The  spedfic  location  of  the 
certificate  holder's  prindpal  base  of 
operations  and.  if  different,  the  address 
that  shall  serve  as  the  primary  point  of 
contad  for  correspondence  between  the 
FAA  and  the  certificate  holder  and  the 
name  and  mailing  address  of  the 
certificate  holder's  agent  for  service. 

(2)  Other  business  names  under 
which  the  certificate  holder  may 
operate. 

(3)  Reference  to  the  economic 
authority  issued  by  the  E)epartment  of 
Transportation,  if  required. 

(4)  Type  of  aircraft,  registration 
markings,  and  serial  numbers  of  each 
aircraft  authorized  for  use,  each  regular 
and  alternate  airport  to  be  used  in 
scheduled  operations,  and.  except  for 
commuter  operations,  each  provisional 
and  refueling  airport. 

(I)  Subjed  to  the  approval  of  the 
Administrator  with  regard  to  form  and 
content,  the  certificate  holder  may 
incorporate  by  reference  the  items  listed 
in  paragraph  (a)(4)  of  this  section  into 
the  certificate  holder's  operations 
spedfications  by  maintaining  a  cxirrent 
Usting  of  those  items  and  by  referring  to 
the  specific  list  in  the  applicable 
paragraph  of  the  operations 
spedfications. 

(II)  The  certificate  holder  may  not 
condud  any  operation  using  any  aircraft 
or  airport  not  Usted. 

(5)  Kinds  of  operations  authorized. 

(6)  Authorization  and  limitations  for 
routes  and  areas  of  operations. 

(7)  Airport  limitations. 

(8)  Time  limitations,  or  standards  for 
determining  time  limitations,  for 
overhauling,  inspecting,  and  checking 
alrfiemes,  engines,  propellers,  rotors, 
appliances,  and  emergency  equipment. 

(9)  Authorization  for  the  method  of 
controlling  weight  and  balance  of 
aircraft. 

(10)  Interline  equipment  Interchange 
requirements,  if  relevant. 

Ill)  Aircraft  wet  lease  information 
required  by  §  119.53(c). 

(12)  Any  authorized  deviation  and 
exemption  granted  from  any 
requirement  of  this  chapter. 

(13)  Any  other  item  the  Administrator 
determines  is  necessary. 

(b)  Each  certificate  holder  conducting 
supplemental  operations  must  obtain 
operations  spedfications  containing  all 
of  the  following: 

(1)  The  spedfic  location  of  the 
certificate  holder's  principal  base  of 
operations,  and,  if  different,  the  address 
that  shall  serve  as  the  primary  point  of 
contad  for  correspondence  between  the 
FAA  and  the  certificate  holder  and  the 
name  and  mailing  address  of  the 
certificate  holder's  agent  for  service. 
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(2)  Other  business  names  under 
vrbich  the  OBrHfkiste  holder  may 
operate.  j 

(3)  Refarenoe  to  file  economic 
authority  issued  by  the  Department  of 
Tianspoftation,  if  ^squired. 

{4\  type  of  aircrtfl,  registration 
raaridngs,  and  serial  number  of  each 
aircraft  authorized  ifor  use. 

(i)  Subject  to  the«pproval  of  the 
Admimshator  %vitl^  regard  to  form  and 
content,  the  certifiteta  holder  may 
incorporate  by  refelence  the  items  listed 
in  paragraph  (b)(4)  pf  this  sectirai  into 
the  certificate  holder's  operations 
specifications  by  maintaining  a  current 
listing  of  those  items  and  by  referring  to 
the  specific  list  in  the  applicable 
paragraph  of  the  oiterations 
specifications. 

(ii)  The  certificate  holder  may  not 
conduct  any  operation  using  any  aircraft 
not  listed. 

(5)  Kinds  of  operations  authorized. 

(6)  Authorization  and  limitations  for 
routes  and  axeas  of  operations. 

(7)  Special  airpout  authorizations  and 
limitations. 

(8)  Time  limitati()ns,  or  standards  for 
determining  time  li^nitations,  for 
overhauling,  inspecting,  and  checking 
airframes,  engines,  propellers, 
appliances,  and  emergency  equipmoit. 

r9).Authorizationi  for  the  method  of 
controlling  wmght  ind  ^Aj^ny^  of 
aircraft.  ] 

(10)  Aircraft  wet  lease  information 
reouired  by  §  119.51(c). 

Cll)  Any  authorisation  or  requirement 
to  conduct  supplaniental  operations  as 
provided  by  §  119.41(a)(3)  (i)  or  (U). 

(12)  Any  authoriM  deviation  or 
exemption  from  any  requirement  of  thi« 
chapter. 

(13)  Any  other  it«n  the  Administrator 
determines  is  necessary. 

(c)  Each  certificate  holder  conducting 
on-demand  operations  must  obtain 
operations  specifications  containing  all 
of  thefolloMrin^ 

(1)  The  spe^c  location  of  the 
certificate  holder's  f  rindpal  base  of 
operations,  and  if  different,  the  address 
that  shall  serve  as  the  primary  point  of 
omtact  for  correspondence  between  the 
FAA  and  the  name  and  mailing  address 
of  the  certificate  holder's  agent  fat 
service. 

(2)  Other  biisinestf  names  under 
which  the  certificate  holder  may 
operate.  j 

(3)  Reference  to  the  economic 
authority  issued  by  the  Department  of 
Transportation,  if  required. 

(4)  Kind  and  area  pf  operations 
authorized.  I 

(5)  Category  and  dass  of  aircraft  that 
may  be  used  in  those  operations. 

(6)  Type  of  aircraft,  registration 
markingB.  and  serialinumber  of  each 
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aircraft  that  is  subject  to  an      ' --^.v  -i ,i 
airworthiness  maintenance  prngriun 
required  by  §  135.411(a)(2)  of  this 
chapter. 

(i  j  Subject  to  the  approval  of  the 
Administrator  with  regard  to  form  aiui 
content,  the  certificate  holder  may 
incorp<Mate  by  reference  the  items  listed 
in  paragraph  (c)(6)  of  this  section  into 
the  certificate  holder's  operations 
specifications  by  maintttining  g  cunent 
listing  of  those  items  and  by  referring  to 
the  specific  list  in  the  applicabfe 
paragraph  of  the  operations 
specifications. 

(ii)  The  certificate  holder  may  not 
conduct  any  operation  using  any  aircraft 
not  listed. 

(7)  Registration  markings  of  each 
aircraft  that  is  to  be  inspected  imder  an 
approved  aircraft  inspection  program 
under  §  135.419  of  this  chapter. 

(8)  Time  limitations  or  standards  for 
determining  time  limitations,  for 
overhauls,  inspectionsv  and  diecks  for 
airframes,  engines,  propeUws,  rotors, 
appliances,  and  emergency  equipment 
of  aircraft  that  are  subject  to  an 
airworthiness  maintenance  program 
required  by  §  13S.411(a)(2)  of  this 
chapter. 

(9)  Additional  maintenance  items 
required  by  the  Administrator  under 
§  135.421  of  tiiis  chapter. 

(10)  Aircraft  wet  lease  information 
required  by  §  119.53(c). 

(11)  Any  authorized  deviation  or 
exemption  from  any  requirement  of  this 
chapter. 

(12)  Any  other  item  the  Administrator 
determines  is  necessary. 

§>>*-ol    Amending  opeietkNis 


(a)  The  Administrator  may  amend  any 
operations  specifications  issued  imder 
this  part  if— 

(IJ  The  Administrator  determines  that 
safety  in  air  commerce  and  the  public 
interest  require  the  amendment;  or 

(2)  The  certificate  holder  applies  for 
the  amendmrait,  and  the  Administrate 
determines  that  safety  in  air  commerce 
and  the  public  interest  allows  the 
amendment. 

(b)  Except  as  provided  in  paragraph 
(e)  of  this  section,  when  the 
Administrator  initiates  an  amendment 
to  a  certificate  holder's  operations 
specifications,  the  folloMdng  procedure 
applies: 

(1)  The  certificate-holding  district 
ofSce  notifies  the  certificate  holder  in 
writing  of  the  proposed  amendment 

(2)  'Ine  certincate^olding  district 
office  sets  a  reasonable  period  (but  not 
less  than  7  days)  within  which  the 
certificate  holder  may  submit  written 
information,  views,  and  arguments  on 
the  amendment. 


(3)  After  considering  all  material 
presented,  the  certificate-holding 
district  office  notifies  the  certificate 
holder  of— 

(i)  The  adoption  (^  the  proposed 
amendment: 

(ii)  The  partial  adoption  of  the 
proposed  amendment;  or 

(iii)  The  withdrawal  of  the  proposed 
amendment. 

(4)  If  the  certificate-holding  district 
office  issues  an  amendment  to  the 
operations  specifications,  it  becomes 
effective  not  less  than  30  days  after  the 
certificate  holder  receives  notice  of  it 
imless —  , 

(i)  The  certificate-holding  district 
office  finds  under  paragraph  (e)  of  this 
section  that  there  is  an  emergency 
requiring  immediate  action  with  respect 
to  safety  in  air  commerce;  or 

(ii)  The  certificate  holder  petitions  for 
reconsideration  of  the  amendment 
under  paragraph  (d)  of  this  section. 

(c)  When  the  certificate  holder  applies 
for  an  amendment  to  its  operations 
spedfioations,  the  following  procedure 
applies: 

(1)  The  certificate  holder  must  file  an 
application  to  amend  its  operations 
specifications — 

(i)  At  least  90  days  before  the  date 
proposed  by  the  applicant  for  the 
amendment  to  become  effective,  imless 
a  shorter  time  is  approved,  in  cases  of 
mergen;  acquisitions  of  airline 
operational  assets  that  require  an 
additional  showing  of  safety  (e.g., 
proving  tests);  changes  in  the  kind  of 
operation  as  defined  in  §  119.3; 
resumption  of  operations  following  a   ■ 
suspension  of  operaticms  as  a  result  of 
bankruptcy  actions;  or  the  initial 
introduction  of  aircraft  not  before 
proven  for  use  In  air  carrier  or 
commercial  curator  operations. 

(u)  At  least  15  days  before  the  date 
proposed  by  the  applicant  for  the 
amendment  to  become  effective  in  all 
other  cases. 

(2)  The  application  must  be  submitted 
to  the  certificate-heading  district  office 
in  a  form  and  manner  prescribed  by  the 
Administrator. 

(3)  Alter  considering  all  material 
presmted,  the  certificate-holding 
district  office  notifies  the  certificate 
holder  of— 

(i)  The  adoption  of  the  applied  for 
amendment; 

(u)  The  partial  adoption  of  the 
applied  for  amendment;  or 

(iii)  The  denial  of  the  applied  for 
amendment.  The  certificate  holder  may 
petition  for  reconsideration  of  a  denial 
under  paragraph  (d)  of  this  section. 

(4)  If  the  certificate-holding  district 
office  approves  the  unendment, 
following  coordination  with  the 


certificate  holder  regarding  its 
implementation,  the  amendment  is 
effective  on  the  date  the  Administrator 
approves  it. 

(d)  When  a  certificate  holder  seeks 
reconsideration  of  a  decision  from  the 
certificate-holding  district  office 
concerning  the  amendment  of 
operations  specifications,  the  following 
procedure  applies: 

(1)  The  certificate  holder  must 
petition  for  reconsideration  of  that 
decision  within  30  days  of  the  date  that 
the  certificate  holder  receives  a  notice  of 
denial  of  the  amendment  to  its 
operations  specifications,  or  of  the  date 
it  receives  notice  of  an  FAA-initiated 
amendment  to  its  operations 
specifications,  whichever  circumstance 
applies. 

(2)  The  certificate  holder  must 
address  its  petition  to  the  Director, 
Flight  Standards  Service. 

(3)  A  petition  for  reconsideration,  if 
filed  within  the  30-day  period,  suspends 
the  effectiveness  of  any  amendment 
issued  by  the  certificate-holding  district 
office  unless  the  certificate-holding 
district  office  has  foimd,  under 
paragraph  (e)  of  this  section,  that  an 
emergency  exists  requiring  immediate 
action  witii  respect  to  safety  in  air 
transportation  or  air  commerce. 

(4)  If  a  petition  for  reconsideration  is 
not  filed  within  30  days,  the  procedures 
of  paragraph  (c)  of  this  section  apply. 

(e)  If  the  certificate-holding  distiict 
office  finds  that  an  emergency  exists 
requiring  immediate  action  with  respect 
to  safety  in  air  conunerce  or  air 
transportation  that  makes  the 
procedures  set  out  in  this  section 
impracticable  or  contrary  to  the  public 
interest: 

(1)  The  certificate-holding  district 
office  amends  the  operations 
specifications  and  makes  the 
amendment  effective  on  the  day  the 
certificate  holder  receives  notice  of  it. 

(2)  In  the  notice  to  the  certificate 
holder,  the  certificate-holding  district 
office  articulates  the  reasons  for  its 
finding  that  an  emergency  exists 
requiring  immediate  action  with  respect 
to  safety  in  air  transportation  or  air 
commerce  or  that  makes  it  impracticable 
or  contiary  to  the  public  interest  to  stay 
the  effectiveness  of  the  amendment. 

i119J3   Wet  leeaing  of  aircraft  and  other 
arrangements  for  tranaportMon  by  air. 

(a)  Unless  otherwise  authorized  by  the 
Administrator,  prior  to  conducting 
operations  involving  a  wet  lease,  each 
certificate  holder  under  this  part 
authorized  to  conduct  common  carriage 
operations  under  this  subchapter  shall 
provide  the  Administrator  with  a  copy 
of  the  wet  lease  to  be  executed  which 


would  lease  the  aircraft  to  any  other 
person  engaged  in  common  carriage 
operations  under  this  subchapter, 
including  foreign  air  carriers,  or  to  any 
other  foreign  person  engaged  in 
common  carriage  wholly  outside  the 
United  States. 

(b)  No  certificate  holder  under  this 
part  may  wet  lease  fit)m  a  foreign  air 
carrier  or  any  other  foreign  person  or 
any  person  not  authorized  to  engage  in 
common  carriage. 

(c)  Upon  receiving  a  copy  of  a  wet 
lease,  the  Administrator  determines 
which  party  to  the  agreement  has 
operational  control  of  the  aircraft  and 
issues  amendments  to  the  operations 
specifications  of  each  party  to  the 
agreement,  as  needed.  The  lessor  must 
provide  the  following  information  to  be 
incorporated  into  the  operations 
specifications  of  both  parties,  as  needed. 

(1)  The  names  of  the  parties  to  the 
agreement  and  the  duration  thereof. 

(2)  The  nationality  and  registration 
markings  of  each  aircraft  involved  in  the 
agreement. 

(3)  The  kind  of  operation  (e.g., 
domestic,  flag,  supplemental, 
commuter,  or  on-demand). 

(4)  The  airports  or  areas  of  operation. 

(5)  A  statement  specifying  the  party 
deemed  to  have  operational  control  and 
the  times,  airports,  or  areas  imder  which 
such  operational  control  is  exercised. 

(d)  In  making  the  determination  of 
paragraph  (c)  of  this  section,  the 
Administrator  will  consider  the 
follovmig: 

(1)  Crewmembers  and  training. 

(2)  Airworthiness  and  performance  of 
maintenance. 

(3)  [Mspatch. 

(4)  Servicing  the  aircraft. 

(5)  Scheduling. 

(6)  Any  other  factor  the  Administrator 
considen  relevant. 

(e)  Other  arrangements  for 
transportation  by  air:  Except  as 
provided  in  paragraph  (f)  of  this  section, 
a  certificate  holder  under  this  part 
operating  imder  part  121  or  135  of  this 
chapter  may  not  conduct  any  operation 
for  another  certificate  holder  imder  this 
part  or  a  foreign  air  carrier  under  part 
129  of  this  chapter  or  a  foreign  person 
engaged  in  common  carriage  wholly 
outside  the  United  States  unless  it  holds 
applicable  Department  of 
l^ansportation  economic  authority,  if 
required,  and  is  authorized  under  its 
operations  specifications  to  conduct  the 
same  kinds  of  operations  (as  defined  in 
§  119.3).  The  certificate  holder 
conducting  the  substitute  operation 
must  conduct  that  operation  in 
accordance  with  the  same  operations 
authority  held  by  the  certificate  holder 
arranging  for  the  substitute  operation. 


These  substitute  operations  must  be 
conducted  between  airports  for  which 
the  substitute  certificate  holder  holds 
authority  for  scheduled  operations  or 
within  areas  of  operations  for  which  the 
substitute  certificate  holder  has 
authority  for  supplemental  or  on- 
demand  operations. 

(f)  A  certificate  holder  under  this  part 
may,  if  authorized  by  the  Department  of 
Transportation  under  §  380.3  of  this  titie 
and  the  Administiator  in  the  case  of 
interatate  commuter,  interstate 
domestic,  and  flag  operations,  or  the 
Administrator  in  the  case  of  scheduled 
intrastate  common  carriage  operations, 
conduct  one  or  more  flights  for 
passengers  who  are  stranded  because  of 
the  cancellation  of  their  scheduled 
flights.  These  flights  must  be  conducted 
under  the  rules  of  part  121  or  part  135 
of  this  chapter  applicable  to 
supplemental  or  on-demand  operations. 

1119.55    Obtaining  deviation  authority  to 
perfofm  operationa  under  a  U.S.  military 
contract 

(a)  The  Administrator  may  authorize 
a  certiScate  holder  that  is  authorized  to 
conduct  supplemental  or  on-demand 
operations  to  deviate  from  the 
applicable  requirements  of  this  part, 
part  121,  or  part  135  of  this  chapter  in 
order  to  perform  operations  under  a  U.S. 
military  contract. 

(b)  A  certificate  holder  that  has  a 
contract  with  the  U.S.  Department  of 
Defense's  Air  Mobility  Command  (AMC) 
must  submit  a  request  for  deviation 
authority  to  AMC.  AMC  vrill  review  the 
requests,  then  forward  the  carriers' 
consolidated  requests,  along  with 
AMC's  recommendations,  to  the  FAA 
for  review  and  action. 

(c)  The  Administrator  may  authorize 
a  deviation  to  perform  operations  under 
a  U.S.  military  contract  under  the 
following  conditions — 

(1)  The  Department  of  Defense 
certifies  to  the  Administrator  that  the 
operation  is  essential  to  the  national 
defense; 

(2)  The  Department  of  Defense  further 
certifies  that  the  certificate  holder 
cannot  perform  the  operation  without 
deviation  authority; 

(3)  The  certificate  holder  vntt  perform 
the  operation  under  a  contract  or 
subcontract  for  the  benefit  of  a  U.S. 
armed  service;  and 

(4)  The  Administrator  finds  that  the 
deviation  is  based  on  grounds  other 
than  economic  advantage  either  to  the 
certificate  holder  or  to  the  United  States. 

(d)  In  the  case  where  the 
Administrator  authorizes  a  deviation 
under  this  section,  the  Administrator 
will  issue  an  appropriate  amendment  to 
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the  certificate  holdBr's  operations 
specifications. 

(e)  The  Administrator  may,  at  any 
time,  terminate  any  grant  of  deviation 
authority  issued  uitdw  this  section. 

t11tJ7   Oblrtnlnggkvmionaulliorttyto 
psffonn  an  eiiMi^psnpy  operation. 

(a)  In  emergencyiconditions,  the 
Administratqr  ma)j  authorize  deviations 

(1)  Thoee  ccmditicms  necessitate  the 
transportation  of  pfrsons  or  supplies  for 
the  protection  of  ufs  or  property;  and 

(2)  The  Adminisirator  finds  that  a 
deviation  is  necessary  for  the 

TKlitious  conduit  of  the  operations. 
)  When  the  Adtiinistrator 
authorizes  deviations  for  operations 
under  emergency  conditions — 

(1)  The  Adminisfrator  will  issue  an 
appropriate  amendment  to  the 
certificate  holder's  operations 
spedficadons:  or   I 

(2)  If  the  nature  of  the  emmgency  does 
not  permit  timely  amendment  of  the 
operations  specificetions — 

(i)  The  Administfator  may  auth(nlze 
the  deviation  orally;  and 

(ii)  The  certificate  holder  shall 
provide  dociunentdtion  describing  the 
nature  of  the  emergency  to  the 
certificate-holding  district  office  within 
24  hours  after  completing  the  operation. 

fllSJt    EinefBsncl»e  requiring  Immediate 
ovcmon  ana  ■cuon. 

(a)  In  an  emergency  sit\iation  that 
requires  immediate  decision  and  action, 
the  pilot  in  command  may  take  any 
action  that  he  considers  necessary  under 
the  circiimstances.  In  such  a  case,  he 
may  deviate  fi^m  prescribed  operations 
procedures  and  methods,  weather 
minimiims.  and  this  chapter  to  the 
extent  required  in  the  interest  of  safety. 

(b)  In  an  emergency  sitiiation  arising 
diuing  flight,  that  requires  immediate 
decision  and  action  by  an  aircraft 
dispatcher  or  apprai>riate  management 
personnel,  and  thatlis  known  to  him,  he 
^all  advise  the  pilot  in  command  of  the 
emergency,  shall  ascertain  the  decision 
of  the  pilot  in  comi$and,  and  shall  have 
the  decision  recorded.  If  he  cannot 
communicate  with  the  pilot,  he  shall 
declare  an  emergenf^  and  take  any 
reasonable  action  necessary  under  the 
cdnnunstances. 

(c)  Whenever  a  pflot  in  command  or 
a  dispatcher  or  an  appropriate 
management  person  exercises 
emergency  authority,  he  shall  keep  the 
appropriate  ATC  fa^lity,  ground  radio 
station,  and,  if  applicable,  dispatch 
centers,  fully  informed  of  the  progress  of 
the  flight.  The  person  declaring  the 
emergency  shall  send  a  written  report  of 
any  deviation  through  die  certificate 


holder's  management  to  the 
Administrator  within  10  days  of  the 
emergency  acticm. 

t119J>   Conducting  tMts  and 
InipecUoiii. 

(a)  At  any  time  or  place,  the    ■ 
Administrator  may  conduct  an 
inspection  or  test  to  determine  whether 
a  certificate  holder  under  this  part  is 
complying  with  title  49  of  the  United 
States  Code,  applicable  regulations,  the 
certificate,  or  the  certificate  holder's 
operations  specifications. 

(b)  The  certificate  holder  must — 

(1)  Make  available  to  the 
Administrator  at  the  certificate  holder's 
prinopal  base  of  operations — 

(i)  Tne  certificate  holder's  Air  Carrier 
Certificate  or  the  certificate  holder's 
Operating  Certificate  and  the  certificate 
holder's  operations  specifications;  and 

(ii)  A  cvurent  listing  that  will  include 
the  location  and  persons  responsible  for 
each  record,  document,  and  report 
required  to  be  kept  by  the  certificate 
holder  under  title  49  of  the  United 
States  Code  applicable  to  the  operation 
of  the  certificate  holder. 

(2)  Allow  the  Administrator  to  make 
any  test  or  inspection  to  determine 
compliance  respecting  any  matter  stated 
in  paragraph  (a)  of  this  section. 

(c)  Each  employee  of,  or  person  used 
by,  the  certificate  holder  who  is 
responsible  for  maintaining  the 
certificate  holder's  records  must  make 
those  records  available  to  the 
Administrator. 

(d)  The  Administrator  may  determine 
a  certificate  holder's  continued 
eligibility  to  hold  its  certificate  and/or 
operations  specifications  on  any 
grounds  listed  in  paragraph  (a)  of  this 
section,  or  any  other  appropriate 
grounds. 

(e)  Failure  by  any  certificate  holder  to 
make  available  to  the  Administrator 
upon  request,  the  certificate,  operations 
specifications,  or  any  reqxiired  reosrd, 
dociiment,  or  report  is  grounds  for 
suspension  of  all  or  any  part  of  the 
certificate  holder's  certificate  and 
operations  specifications. 

(f)  In  the  case  of  operators  conducting 
intrastate  common  carriage  operations, 
these  inspections  and  tests  include 
inspections  and  tests  of  financial  books 
and  records. 

f  119.61    Duration  and  surrsnder  of 
certiflcate  and  operatione  speclWcatlone. 

(a)  An  Air  Carrier  Certificate  or 
Operating  Certificate  issued  under  this 
part  is  effective  imtil — 

(i)  The  certificate  holder  surrenden  it 
to  the  Administrator;  or 

(2)  The  Administrator  suspends, 
revokes,  or  otherwise  terminates  the 
certificate. 


(b)  Operations  specifications  issued 
under  this  part,  part  121,  or  part  135  of 
this  chapter  are  effisctive  imless — 

(1)  The  Administrator  suspends.^ 
revokes,  or  otherwise  terminates  the 
certificate: 

(2)  The  operaticms  specifications  are 
amended  as  provided  in  §  119.51; 

(3)  The  certificate  holder  does  not 
conduct  a  kind  of  operation  for  more 
than  the  time  specified  in  %  119.63  and 
fails  to  follow  the  procedures  of  §  119.63 
upon  resuming  that  kind  of  operation; 
or 

(4)  The  Administrator  suspends  or 
revokes  the  operations  specifications  for 
a  kind  of  operation. 

(c)  Within  30  days  after  a  certificate 
holder  terminates  operations  under  part 
135  of  this  chapter,  the  operating 
certificate  and  operations  specifications 
must  be  surrendered  by  the  certificate 
holder  to  the  certificate-holding  district 
office. 

f  119.63    Recency  of  operation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  certfficate  holder 
may  conduct  a  kind  of  operation  for 
which  it  holds  authority  in  its 
operations  specifications  unless  the 
certificate  holder  has  conducted  that 
kind  of  operation  within  the  preceding 
number  of  consecutive  calendar  days 
specified  in  this  paragraph: 

(1)  For  domestic,  flag,  or  commuter 
operations — 30  days. 

(2)  For  supplemental  or  on-demand 
operations — 90  days,  except  that  if  the 
certificate  holder  has  authority  to 
conduct  domestic,  flag,  or  commuter 
operations,  and  has  conducted 
domestic,  flag  or  commuter  operations 
within  the  previous  30  days,  this 
paragraph  does  not  apply. 

(b)  If  a  certificate  holder  does  not 
conduct  a  kind  of  operation  for  which 
it  is  authorized  in  its  operations 
specifications  within  the  number  of 
preceding  30  consecutive  calendar  days 
specified  in  paragraph  (a)  of  this 
section,  it  shall  not  conduct  such  kind 
of  operation  unless — 

(1)  It  advises  the  Administrator  at 
least  5  consecutive  calendar  days  before 
resumption  of  that  kind  of  operation;    >  ' 
and 

(2)  It  makes  itself  available  and 
accessible  during  the  5  consecutive 
calendar  day  period  in  the  event  that  the 
FAA  decides  to  conduct  a  full 
inspection  reexamination  to  determine 
whether  the  certificate  holder  remains 
properly  and  adequately  equipped  and 
able  to  conduct  a  safe  operation. 


§119J6   Management  peraonnel  required 
for  operatione  conducted  under  part  121  of 


(a)  Each  certificate  holder  must  have 
sufficient  qualified  management  and 
technical  pwsonnel  to  ensure  the 
highest  d^;ree  of  safety  in  its 
operations.  The  certificate  holder  must 
have  qualified  p«eonnel  serving  full- 
time  in  the  following  or  equivalent 
positions:  • 

(1)  Director  of  Safety. 

(2)  Director  of  Operations. 
(3)ChiefPUot. 

(4)  Director  of  Maintenance. 

(5)  Chief  Inspector. 

(b)  The  Administrator  may  approve 
positions  OT  numbera  of  positions  other 
than  those  listed  in  paragraph  (a)  of  this 
section  for  a  particular  operation  if  die 
certificate  holder  shows  that  it  can 
perform  the  operation  with  the  highest 
degree  of  safety  under  the  direction  of 
fewer  or  difierent  categories  of 
management  persoimel  due  to — 

(1)  The  kind  of  operation  involved; 

(2)  The  number  and  type  of  airplanes 
used;  and 

(3)  The  area  of  operations. 

(c)  The  title  of  the  positirais  required 
under  paragraph  (a)  of  this  section  or 
the  title  and  number  of  equivalent 
positions  approved  imder  paragraph  (b) 
of  this  section  shall  be  set  forth  in  the 
certificate  holder's  operations 
specifications. 

(d)  The  individuals  who  serve  in  the 
positions  required  or  approved  imder 
paragraph  (a)  or  (b)  of  this  section  and 
anyone  in  a  position  to  exercise  control 
over  operations  conducted  under  the 
operating  certificate  must — 

(1)  Be  qualified  through  training, 
experience,  and  expertise; 

(2)  To  the  extent  of  their 
responsibilities,  have  a  full 
understanding  of  the  following 
materials  with  respect  to  the  certificate 
holder's  operation — 

(i)  Aviation  safety  standards  and  safe 
operatingpractices; 

(ii)  14  CFR  Chapter  I  (Federal 
Aviation  Regulations); 

(iii)  The  certificate  holder's  operations 
specifications; 

(iv)  All  appropriate  maintenance  and 
airworthiness  requirements  of  this 
chapter  (e.g.,  parts  1, 21, 23,  25, 43, 45, 
47,  65,  91,  and  121  of  this  chapter);  and 

(v)  'The  manual  required  by  §  121.133 
of  this  chapter;  aud 

(3)  Discharge  their  duties  to  meet 
applicable  legal  requirements  and  to 
iTniintii<ii  safe  operations. 

(e)  Each  certificate  holder  must: 
(1)  State  in  the  general  policy 
provisions  of  the  manual  required  by 
§  121.133  of  this  chapter,  the  duties, 
responsibilities,  and  authority  of 


personnel  required  imder  paragraph  (a) 
of  this  section; 

(2)  List  in  the  manual  the  names  and 
business  addresses  of  the  individuals 
assigned  to  those  positions;  and 

(3TNotify  the  cotificate-holding 
district  office  within  10  days  of  any 
change  in  personnel  or  any  vacancy  in 
any  position  listed. 

§119.67  °  Hanagement  peraonnel: 
Qualifications  for  operabona  conducted 
under  part  121  of  tfiis  disptsr. 

(a)  To  serve  as  Director  of  Operations 
under  §  119.65(a)  a  person  must — 

(1)  Hold  an  airline  transport  pilot 
certificate; 

(2)  Have  at  least  3  years  supervisory 
or  managerial  experience  within  the  last 
6  yean  in  a  position  that  exercised 
operational  control  over  any  operations 
conducted  with  large  airplanes  under 
part  121  or  part  135  of  this  chapter,  or 
if  the  certificate  holder  uses  only  small 
airplanes  in  its  of>erations.  the 
experience  may  be  obtained  in  large  or 
small  airplanes;  and 

(3)  In  the  case  of  a  person  becoming 
a  Director  of  Operations— 

(i)  For  the  first  time  ever,  have  at  least 
3  years  experience,  within  the  past  6 
years,  as  pilot  in  command  of  a  large 
edrplane  operated  under  part  121  at  part 
135  of  this  chapter,  if  the  certificate 
holder  operates  large  airplanes.  If  the 
certificate  holder  uses  only  small 
airplanes  in  its  operation,  the 
experience  may  be  obtained  in  either 
large  or  small  airplanes. 

(ii)  In  the  case  of  a  person  with 
previous  experience  as  a  Director  of 
Operations,  have  at  least  3  yean 
experience  as  pilot  in  command  of  a 
large  airplane  operated  under  part  121 
or  part  135  of  this  chapter,  if  the 
certificate  holder  operates  large 
airplanes.  If  the  certificate  holder  uses 
only  small  airplanes  in  its  operation,  the 
experience  may  be  obtained  in  either 
large  or  small  airplanes. 

(b)  To  serve  as  Chief  Pilot  under 
§  119.65(a)  a  person  must  hold  an 
airline  transport  pilot  certificate  with 
appropriate  ratings  for  at  least  one  of  the 
airplanes  used  in  the  certificate  holder's 
operation  and: 

(1)  In  the  case  of  a  person  becoming 

a  Chief  Pilot  for  the  first  time  ever,  have 
at  least  3  yean  experience,  within  the 
past  6  yean,  as  pilot  in  command  of  a 
large  airplane  operated  under  part  121 
or  part  135  of  this  chapter,  if  the 
certificate  holder  operates  large 
airplanes.  If  the  certificate  holder  uses 
only  small  airplanes  in  its  operation,  the 
experience  may  be  obtained  in  either 
lai^  or  small  airplanes. 

(2)  In  the  case  of  a  person  with 
previous  experience  as  a  Chief  Pilot, 


have  at  least  3  yean  experience,  as  pilot 
in  command  of  a  large  airplane  operated 
imder  p>art  121  or  part  135  of  this 
chapter,  if  the  certificate  holder  operates 
large  airplanes.  If  the  certificate  holder 
uses  only  small  airplanes  in  its 
operation,  the  experience  may  be 
obtained  in  either  large  or  small 
airplanes. 

(c)  To  serve  as  Director  of 
Maintenance  under  §  119.65(al  a  person 
must — 

(1)  Hold  a  mechanic  certificate  with 
airframe  and  powerplant  ratings; 

(2)  Have  1  year  of  experience  in  a 
position  responsible  for  returning 
airplanes  to  service; 

(3)  Have  at  least  1  year  of  experience 
in  a  supervisory  capacity  under  either 
paragraph  (c)(4)(i)  or  (c)(4)(ii)  of  this 
section  maintaining  the  same  category 
and  class  of  airplane  as  the  certificate 
holder  uses;  and 

(4)  Have  3  yean  experience  within  the 
past  6  yean  in  one  or  a  combination  of 
the  following — 

(i)  Maintaining  large  airplanes  with  10 
or  more  passenger  seats,  including  at  the 
time  of  appointment  as  Director  of 
Maintenance,  experience  in  maintaining 
the  same  category  and  class  of  airplane 
as  the  certificate  holder  uses;  or 

(ii)  Repairing  airplanes  in  a 
certificated  airframe  repair  station  that 
is  rated  to  maintain  airplanes  in  the 
same  category  and  class  of  airplane  as 
the  certificate  holder  uses. 

(d)  "To  serve  as  Chief  Inspector  under 
§  119.65(a)  a  person  must— 

(1)  Hold  a  mechanic  certificate  with 
both  airframe  and  powerplant  ratings, 
and  have  held  these  ratings  for  at  least 
3  yean; 

(2)  Have  at  least  3  yean  of 
maintenance  experience  on  different 
types  of  large  airplanes  with  10  or  more 
passenger  seats  with  an  air  carrier  or 
certificated  repair  station,  1  year  of 
which  must  have  been  as  maintenance 
inspector;  and 

(3)  Have  at  least  1  year  in  a 
supervisory  capacity  maintaining  large 
aircraft  with  10  of  more  passenger  seats. 

(e)  A  certificate  holder  may  request  a 
deviation  to  employ  a  penon  who  does 
not  meet  the  appropriate  airman, 
managerial,  or  supervisory  experience 
requirements  of  this  section  if  the 
Manager  of  the  Air  Transportation 
Division  or  the  Manager  of  the  Aircraft 
Maintenance  Division  of  the  FAA  Flight 
Standards  Service  finds  that  the  person 
has  comparable  experience,  and  can 
effectively  perform  the  functions 
associated  with  the  position  in 
accordance  with  the  Federal  Aviation 
Regulations  and  the  procedures  outlined 
in  the  certificate  holder's  manual. 
Grants  of  deviation  under  this  paragraph 
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may  be  granted  •Stm  amndemtion  of 
the  size  and  scope  of  the  operation  and 
the  quaUficalions  of  the  intended 
personnel  The  Adtninistrator  may,  at 
any  time,  tenninatf  any  grant  of 
deviation  authority  issued  under  this 
paragraph. 


f11tJ0 
for 


peraonnei  fe^uNWI 
pertiasof 


(a)  Each  certificate  holder  must  have 
sufficient  qualified  management  and 
technical  psrsonnet  to  ensure  the  safety 
of  its  operatiaDS.  Eicept  for  a  certificate 
holder  using  only  ijne  pilot  in  its 
operations,  the  certificate  holder  must 
have  qualified  personnel  serving  in  the 
following  or  equivalent  positions: 

(11  Otrector  of  Operations. 

(2)  Chief  Pilot 

(3)  Director  of  Kttintenanoe. 

(b)  The  Adminis^tor  may  approve 
positions  or  niunbors  of  positions  other 
man  those  listed  in  paragraph  (a)  of  this 
section  for  a  pertioMar  operation  if  the 
certificate  holder  s^ows  that  it  can 
perform  the  operation  with  the  highest 
degree  of  safisty  under  the  direction  of 
fewer  m  difiierent  qitegories  of 
management  persotnri  due  to— 

(1)  The  Idnd  of  oteration  involved; 

(2)  The  number  ^d  type  of  aircraft, 
used;  and  : 

(3)  The  area  of  operations. 

(c)  The  title  of  m$  positions  required 
under  paragraph  (a)  of  this  section  or 
the  title  and  numb^  of  equivalent 
poeitians  approved  under  paragraph  (b) 
of  this  section  shall  be  set  forth  in  the 
certificate  holder's  jopentions   ''-'^ 
specifications.  -r.. 

(d)  The  individiiils  who  serve  in  the 
positions  required  or  approved  under 
parsgraph  (a)  or  (b)' of  this  section  and 
anyone  in  a  positioii  to  exercise  control 
over  operations  ccniducted  under  the 
operatii^  certificate  must— 

(1)  Be  qualified  through  training, 
experience,  and  expertise: 

12)  To  the  extent  of  their 
responsibilities,  haire  a  full 
understanding  of  the  following  material 
with  respect  to  the  certificate  holder's 
operation — 

Q)  Aviation  safst^  standards  and  safe 
opwating  practices; 

(ii)  14  CFR  Chapler  I  (Federal 
Aviation  Regulations); 

(iii)  The  certificate  holdrn's  operations 
speciJBcations; 

(iv)  All  appropriate  maintenance  and 
airworthiness  reqiikooaents  of  this 
dupter  (e.g.,  parts  t.  21.  23,  25,  43, 45, 
47,  65, 91,  and  135  of  this  chapter);  and 

(v)  The  manual  required  by  %  135.21 
of  this  chapter,  «ndj 

(3)  Discharge  thetr  duties  to  meet 
applicable  legal  re(|uirements  and  to 
maintain  safe  operations. 


(e)  Each  cotificate  holder  must — 

(1)  State  in  the  general  policy 
provisions  of  the  manual  required  by 
S  135.21  of  this  chapter,  the  duties, 
responsibilities,  and  authority  of 
personnel  required  or  approved  under 
paragraph  (a)  or  (b),  respective^,  of  this 
section: 

(2)  List  in  the  manual  the  names  and 
business  addresses  of  the  individuals 
assigned  to  those  positions;  and 

(3)  Notify  the  certificate-holding 
district  office  within  10  days  of  any 
change  in  personnel  Or  any  vacancy  in 
any  position  listed. 


illft.71    Managementj 

iMider  pert  13S  of  this  dMplir. 

(a)  To  serve  as  Director  of  Operations 
under  $  119.69(a)  for  a  certificate  holder 
conducting  any  operations  for  which  the 
pilot  in  command  is  required  to  hold  an 
airline  transport  pilot  certificate  a 
person  must  hold  an  airline  transport 
pilot  certificate  and  either 

(1)  Have  at  least  3  yean  supervisoiy 
or  managerial  experience  witldn  the  last 
6  years  in  a  position  that  exercised 
operational  control  over  any  Operations 
conducted  under  part  121  or  part  13S  of 
this  chapter,  or 

(2)  In  the  case  of  a  person  becoming 
Director  of  Operations — 

(i)  For  the  first  time  ever,  have  at  least 
3  yean  experience,  within  the  past  6 
yeare,  as  pilot  in  command  of  an  aircraft 
operated  under  part  121  or  part  135  of 
this  chapter. 

(ii)  In  the  case  of  a  person  with 
previous  expwience  as  a  Director  of 
0{>erations,  have  at  least  3  3^eara 
experience,  as  pilot  in  command  of  an 
aircraft  operated  under  part  121  or  part 
135  of  this  chapter. 

(b)  To  serve  as  Director  of  Operations 
under  §  119.69(a)  for  a  certificate  holder 
that  only  conducts  operations  for  which 
the  pilot  in  command  is  required  to 
hold  a  commercial  pilot  certificate,  a 
person  must  hold  at  least  a  conunercial 
pilot  certificate  with  an  instrument 
rating  and  either 

(1)  Have  at  least  3'  yean  supervisory 
or  managerial  experience  within  the  last 
6  yean  in  a  position  that  exescised 
operational  control  over  any  operations 
conducted  under  part  121  or  part  135  of 
this  chapter;  or 

(2)  In  the  case  of  a  perscm  becoming 
Director  of  Operations — 

(i)  For  the  nrst  time  ever,  have  at  least 
3  yeare  experience,  within  the  past  6 
yean,  as  pilot  in  command  of  an  aircraft 
operated  under  part  121  or  part  135  of 
this  chapter. 

(ii)  In  the  case  of  a  person  with 
previous  experience  as  a  Director  of 
Operations,  have  at  least  3  yean 


experience  as  pilot  in  command  of  an 
aircraft  operated  under  part  121  or  nart 
135  of  this  chapter.  •'"•  • 

(c)  To  serve  as  Chief  Pilot  under 
§  119.69(a)  for  a  oertificate  holder 
conducting  any  operaticm  for  which  the 
pilot  in  command  is  required  to  hold  an 
airline  transport  pilot  certificate  a 
person  must  hold  an  airline  transport 
pilot  oertificate  with  appropriate  ratings' 
and  be  qualified  to  serve  as  pilot  in 
command  in  at  leest  one  drcraft  ueed  in 
the  oertificate  holder's  operation  and: 

(1)  In  the  case  of  a  peraon  becoming 

a  Chief  Pilot  for  the  first  time  ever,  have 
at  least  3  yean  experience,  within  the 
past  B^  yean,  as  pilot  in  command  of  an 
aircraft  operated  tmder  part  121  or  part 
135  of  this  chapter. 

(2)  hi  die  esse  of  a  penon  with 
previous  experience  as  a  C^ef  Pilot, 
have  at  least  3  yean  experience  as  pilot 
in  command  of  an  aircraft  operated 
under  part  121  or  part  135  of  this 
chapter. 

(d)  To  serve  as  Oiief  Pilot  under 

§  119.69(a)  for  a  certificate  holder  that 
only  conducts  operations  for  which  the 
pilot  in  command  is  required  to  hold  a 
commercial  pilot  certifoite,  a  person 
must  hold  at  least  a  conunercial  pilot 
certificate  with  an  instrument  rating  and 
be  qualified  to  SCTve  as  pilot  in 
command  in  at  least  one  aircraft  used  in 
the  certificate  holder's  operation  and: 

(1)  hi  the  case  of  a  person  becoming 

a  Chief  Pilot  for  the  &st  time  ever,  have 
at  least  3  yews  experience,  within  the 
past  6  ]rean,  as  pilot  in  command  of  an 
aircraft  operated  under  part  121  or  part 
135  of  this  chapter. 

(2)  In  the  case  of  a  person  with 

Previous  experience  as  a  Chief  Pilots 
ave  at  least  3  yean  experience  as  pilot 
in  command  of  an  aircraft  opnated 
imder  part  121  or  part  135  of  this 
chapter. 

i,e)  To  serve  as  Director  of 
Maintenance  under  §  119.69(a)  a  person 
nnist  hold  a  mechanic  certificate  with 
airframe  and  powerplant  ratings  and 
either 

(1)  Have  3  yean  of  experience  within 
the  past  3  yeen  maintaining  aircraft  as 
a  cotificated  mechanic,  including,  at 
the  time  of  appointoaent  as  Director  of 
Maintenance,  experience  in  wiaintaining 
the  same  category  and  class  of  aircraft 
as  the  oertificate  holder  uses;  or 

(2)  Have  3  yean  ol  experimce  within 
the  past  3  yean  repairing  aircraft  in  a 
certificated  airframe  repair  station, 
including  1  year  in  the  capacity  of 
approving  aircraft  for  return  to  service. 

if)  A  oertificate  holder  may  request  a 
deviation  to  employ  a  person  who  does 
not  meet  the  appropriate  Yunnan, 
managerial,  or  sujpervisory  experience 
requirements  of  this  section  if  the 
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Manager  of  the  Air  Transportation 
Division  or  the  Manager  of  the  Aircraft 
Maintenance  Division  of  the  FAA  Flight 
Standards  Service  finds  that  the  poson 
has  comparable  experience,  and  can 
effectively  perform  the  functions 
associated  with  the  position  in 
accradance  with  14  CFR  Chapter  I  and 
the  procedures  outlined  in  the 
cotificate  holder's  manual.  Grants  of 
deviation  imder  this  paragraph  may  be 
granted  after  consideration  of  the  size 
and  scope  of  the  operation  and  the 
'  qualifications  of  the  intended  personnel. 
The  Administrator  may,  at  any  time, 
terminate  any  grant  of  deviation 
authority  issued  under  this  paragraph. 

PART  121-OPERATINQ 
REQUIREMENTS:  DOMESTIC.  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

6.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Anthorily:  49  U.S.C  106(g),  40113. 40119, 
44101,  44701-44702.  44705,  44709-44711, 
44713, 44716-44717,  44722,  44901, 44903- 
44904,  44912, 4610S. 

7.  The  heading  for  part  121  is  revised 
to  read  as  set  forth  above. 

8.  Special  Federal  Aviation 
Regulation  36-2  is  amended  by  revising 
the  last  paragraph  to  read  as  follows: 

SPAR  38-2— Certification  and 
Operating  Reqnirements 

This  Spadal  Federal  Aviation  Regulation 
No.  36-2  terminates  March  20, 1997. 

9.  A  note  for  SFAR  50-2  is  added  after 
the  SFAR  Na  to  read  as  follows: 

SFARN».S0-a 

NelK  For  the  text  of  SFAR  No.  50-2,  see 
part  91  of  this  chapter. 

10.  Section  121.1  is  revised  to  read  as 
follows: 

1121.1    AppHcabUity. 
This  part  prescribes  rules  governing — 

(a)  The  domestic,  flag,  and 
supplemental  operations  of  each  person 

.  who  holds  or  is  required  to  hold  an  Air 
Carrier  Certificate  or  Operating 
Certificate  imder  part  119  of  this 
chapter. 

(b)  Each  person  employed  or  used  by 
a  certificate  holder  conducting 
operations  under  this  part  including 
maintenance,  preventive  maintenance, 
and  alteration  of  aircraft. 

(c)  Each  person  who  applies  for 
provisional  approval  of  an  Advanced 
Qualification  Program  curriculum, 
curriculimi  segment,  or  portion  of  a 
currictilum  segment  under  SFAR  No.  56 
of  14  CFR  part  121,  and  each  person 
employed  or  used  by  an  air  carrier  or 
commercial  operator  under  this  part  to 


perform  training,  qualification,  or 
evaluation  functions  under  an 
Advanced  Qualification  Program  under 
SFAR  No.  58  of  14  CFR  part  121. 
(d)  Nonstop  sightseeing  flights 
conducted  with  airplanes  having  a 
passenger-seat  configuration  of  30  seats 
or  fewer  and  a  maximiun  payload 
capacity  of  7,500  poimds  or  less  that 
begin  and  end  at  the  same  airport,  and 
are  conducted  within  a  25  statute  mile 
radius  of  that  airp<Mt;  however,  except 
for  operations  subject  to  SFAR  50-2  of 
14  CFR  part  121.  these  operations,  when 
conducted  for  compensation  or  hire, 
must  comply  only  with  §§  121.455  and 
121.457.  except  that  an  operator  who 
does  not  hold  an  air  carrier  certificate  or 
an  operating  certificate  is  permitied  to 
use  a  person  who  is  otherwise 
authorized  to  perform  aircraft 
maintenance  or  preventive  maintenance 
duties  and  who  is  not  subject  to  FAA- 
approved  anti-drug  and  alcohol  misuse 
prevention  programs  to  perform — 

(1)  Aircraft  maintenance  or  preventive 
maintenance  on  the  operator's  aircraft  if 
the  operator  would  otherwise  be 
required  to  transport  the  aircraft  more 
than  50  nautical  miles  further  than  the 
repair  point  closest  to  the  operator's 
principal  base  of  operations  to  obtain 
these  services;  or 

(2)  Emergency  repain  on  the 
operator's  aircraft  if  the  aircraft  cannot 
be  safely  operated  to  a  location  where 
an  employee  subject  to  FAA-approved 
programs  can  perform  the  repain. 

(e)  Each  person  who  is  on  ooard  an 
aircraft  being  operated  under  this  part. 

(f)  Each  person  who  is  an  applicant 
for  an  Air  Carrier  Certificate  or  an 
Operating  Certificate  under  part  119  of 
this  chapter,  when  conducting  proving 
tests. 

11.  Section  121.2  is  added  to  read  as 
follows: 

f  121.2   Compiianoeaclieduleforoperatora 
that  transition  to  part  121 :  certain  new 
entrant  opeialora. 

(a)  Applicability.  This  section  applies 
to  the  following: 

(1)  Each  certificate  holder  that  was 
issued  an  air  carrier  or  operating 
certificate  and  operations  specifications 
tmder  the  requirements  of  part  135  of 
this  chapter  or  tmder  SFAR  No.  36-2  of 
14  CFR  part  121  before  January  19. 
1996,  and  that  conducts  scheduled 
passenger-carrying  operations  with: 

(i)  Nontransport  category 
turbopropeller  powered  airplanes  type 
certificated  after  December  31, 1964, 
that  have  a  passenger  seat  configuration 
of  10-19  seats; 

(ii)  Transport  category  turbopropellw 
powered  airplanes  that  have  a  passenger 
seat  configuration  of  20-30  seats;  or 


(iii)  Turbojet  engine  powered 
airplanes  having  a  passenger  seat 
configuration  of  1-30  seats. 

(2)  Each  person  who,  after  January  19, 
1996,  applies  for  or  obtains  an  iniUal  air 
carrier  or  operating  certificate  and 
operations  specifications  to  conduct 
scheduled  passenger-carrying 
operations  in  the  kinds  of  airplanes 
described  in  paragraphs  (a)(l)(i), 
(a)(l)(ii),  or  paragraph  (a)(l)(iii)  of  this 
section. 

(b)  Obtaining  operations 
specifications.  A  certificate  holder 
described  in  paragraph  (a)(1)  of  this 
section  may  not,  after  March  20, 1997. 
operate  an  airplane  described  in 
paragraphs  (a)(l)(i).  (a)(l)(ii),  or 
(a)(l)(iii)  of  this  section  in  scheduled 
passenger-carrying  operations,  imless  it 
obtains  operations  specifications  to 
conduct  its  scheduled  operations  imder 
this  part  on  or  before  March  20. 1997. 

[cf  Regular  or  accelerated  compliance. 
Except  as  provided  in  paragraphs  (d), 
(e),  and  (i)  of  this  section,  each 
certificate  holder  described  in 
paragraphs  (a)(1)  of  this  section  shall 
comply  with  each  appUcable 
requirement  of  this  part  on  and  after 
March  20, 1997  or  on  and  after  the  date 
on  which  the  certificate  holder  is  issued 
operations  specifications  under  this 
part,  whichever  occun  firet.  Except  as 
provided  in  paragraphs  (d)  and  (e)  of 
this  section,  each  person  described  in 
paragraph  (a)(2)  of  this  section  shall 
comply  with  each  applicable 
requirement  of  this  part  on  and  after  the 
date  on  which  that  person  is  issued  a 
certificate  and  operations  specifications 
under  this  part. 

(d)  Delayed  compliance  dates.  Unless 
paragraph  (e)  of  this  section  specifies  an 
earlier  compliance  date,  no  certificate 
holder  that  is  covered  by  paragraph  (a) 
of  this  section  may  operate  an  airplane 
in  14  CFR  part  121  operations  on  or 
after  a  date  listed  in  this  paragraph  (d) 
unless  that  airplane  meets  the 
applicable  requirement  of  this 
paragraph  (d): 

(1)  Nontmnsport  category 
turbopropeller  powered  airplanes  type 
certificated  after  December  31.  1 964, 
that  have  a  passenger  seating 
configuration  of  10-19  seats.  No 
certificate  holder  may  operate  imder 
this  part  an  airplane  that  is  described  in 
paragraph  (a)(l)(i)  of  this  section  on  or 
after  a  date  listed  in  paragraph  (d)(1)  of 
this  section  unless  that  airplane  meets 
the  applicable  requirement  Usted  in  this 
paragraph  (d)(1): 

(iVDecember  22. 1997: 

(A)  Section  121.289.  Landing  gear 
aural  warning. 

(B)  Section  121.308.  Lavatory  fire 
protection. 
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(C)  Section  121.310(e).  Emergency 
exit  handle  illumination. 

(D)  Section  12ll337(b)(8).  Protective 
broathing  equifMusnt 

(E^  Section  12li340.  Emergency 
flotatioa  means. 

(ii)  December  20. 1999:  Section 
121.342,  Pitot  he^  indication  system. 

(iii)  fijecember  ao.  2010: 

(A)  For  airplanes  described  in 

S  121.157(i).  the  Airplane  Perfbimance 
Operating  Limitations  in  §§  121.189 
thiou^  121.197.  : 

(B)  Section  121461(b).  Oitdiing      - 
approvaL 

(Q  Section  121305(i).  Third  attitude 
indicator.  > 

(D)  Section  121^12(c).  Passenger  seat 
cushion  flammald|lty. 

(2)  Tiaiu^port  a^t^ory  turbopropeUer 
powered  oiip/anef  that  have  a 
passenger  seat  coMfimaatiqn  of  20-^0 
seats.  No  certificate  holder  may  operate 
under  this  part  an^aizplane  that  is 
described  in  paragra^  (a)(lKii)  of  this 
section  on  or  after^s  oate  listed  in 
paragraphs  (a)(1)  |^)  and  (ii)  unless  that 
airplane  meets  the  applicable 
rsquirement  listeq  in  paragraphs  (a)(1) 
(i)and(ii): 

(i)Dacanber22, 1997: 

(A)  Section  121^08.  Uvatory  fire 
protection. 

(B)  Section  121.^37(b)  (8)  and  (9), 
Protective  breathing  equipment. 

(C)  Section  121.^40.  Emergency 
flotation  means. 

(ii)  Mardi  20, 1^97:  Section 
121.3O50),  Third  attitude  indicator. 

[el  Newfy  manufactuied  airplanes.  No 
certificate  holder  tiat  is  described  in 
paragraph  (a)  of  tbb  section  may  operate 
under  this  part  an  airplane 
manufactured  on  (^  after  a  date  listed  in 
this  paragraph  unless  that  airplane 
meets  the  applicable  requirement  listed 
in  this  paragraph  ^). 

(1)  For  nontransport  category 
turbopropeUer  powered  airpUmes  type 
certificated  after  December  31. 1964, 
that  have  a  passmgOT  seat  configiiratitm 
of  10-19  seats: 

(i)  Manufactured  on  or  after  March  20, 
1997: 

(A)  Section  121.805(j).  Third  attitude 
indicator. 

(B)  Section  121.|ll(f).  Safety  belU 
and  shoulder  harnesses. 

(ii)  Manufactiued  cm  w  after 
December  22, 1991  Section  121.317(a). 
Fasten  seat  belt  li^t 

(iii)  Manufacturfd  on  at  after 
December  20. 1999:  Section  121.293. 
Takeoff  warning  system. 

(2)  For  transport  category 
turbopropeUer  powered  airplanes  that 
have  a  passenger  seat  configuration  of 
20-30  seats  manu&ctured  on  or  aftm- 
March  20. 1997:  Section  121.305(j>. 
Third  attitude  indjjcator. 


(f)  New  type  certifieation 
requirements.  No  person  may  operate  an 
aiiiplane  for  which  the  appUcaticm  for  a 
type  certificate  was  filed  after  March  29, 
1995,  in  14  CFR  part  121  operations 
unless  that  airpluie  is  type  certificated 
under  part  25  of  this  chapter. 

(g)  Transition  plan.  Before  March  19, 
1996  each  certificate  holder  described  in 
paragraph  (a)(1)  of  this  section  must 
submit  to  the  FAA  a  transition  plan 
(omtaining  a  calendar  of  events)  for 
moving  fitmi  conducting  its  scheduled 
operations  imder  the  commuter 
requirements  of  part  135  of  this  chapter 
to  the  requirements  for  domestic  or  flag 
operati(ms  under  this  part.  Each 
transition  plan  must  contain  details  on 
the  followbtg: 

(1)  Plans  for  obtaining  new  operations 
specifications  authorizing  domestic  or 
Am  operations;  -.-i  -  . 

(2)  Plans  for  being  in  compliance  wiAi 
the  appUcable  requirements  of  this  part 
on  or  befcMV  March  20. 1997;  and  ■^■:->--\ 

(3)  Plans  for  complying  with  the    ' 
compliance  date  schedules  cont^ned  in 
paragraphs  (d)  and  (e)  ot  this  section. 

(h)  Continuing  requirements.  Until 
each  certificate  holder  that  is  covered  by 
paragraph  (a)  of  this  section  meets  the 
specific  compliance  dates  listed  in 
paragraphs  (d)  and  (e)  of  this  section, 
the  certificate  holder  shall  comply  with 
the  applicable  airplane  and  eqi^pment 
requirements  of  part  135  of  this  chaptCT. 

(i)  Delayed  pilot  age  limitation: 

(1)  Notwithstanding  §  121.383(c).  and 
except  as  provided  in  paragraph  (i)(2)  of 
this  section,  a  certificate  holder  covered 
by  paragraph  (a)(1)  of  this  section  may 
use  the  services  of  a  person  as  a  pilot 
after  that  person  has  reached  his  or  her 
60th  birthday,  until  December  20, 1999. 
Notwithstanding  §  121.383(c).  and 
except  as  provided  in  paragraph  (i)(2)  of 
this  section,  a  person  may  serve  as  a 
pilot  for  a  certificate  bolder  covered  by 
paragraph  (a)(1)  of  this  section  after  that 
person  has  readied  his  or  her  60th 
birthday,  until  December  20, 1999. 

(2)  This  paragraph  (i)(l)  applies  only 
to  persons  who  were  employed  as  pUots 
by  a  certificate  holder  covered  by 
paragraph  (a)(1)  of  this  section  on  <» 
before  March  20, 1997. 

M 121^  121^.  121.7, 121.9.  antf  121.13 
[Removed] 

12.  SectiOTis  121.3, 121.5, 121.7. 
121.9,  and  121.13  are  removed. 

f  121.4    [Amended] 

13.  Section  121.4  is  amended  by 
removing  "§  121.3"  wherever  it  appears 
and  adding  in  its  place  "part  119  of  this 
chapter". 

14.  Section  121.15  is  revised  to  read 
as  foUows: 


f  121.18   Carnage  of  naroobc  drugs, 
nwrfhusiM,  snd  dsprssssnt  or  sthmilsnl 
dnigsor« 


If  a  certificate  holder  operating  under 
this  part  permits  any  airaaft  owned  or 
leased  by  that  holder  to  be  engaged  in 
any  operation  that  the  certificate  holder 
knows  to  be  in  violation  of  §  91.19(a)  erf 
this  chapter,  that  operation  is  a  ba^  for 
suspending  at  revoking  the  certificate. 

Subpart  B    [Remo  vd  and  Reservdl 

15.  Subpart  B  (§§  121.21  through 
121 .29)  is  removed,  ^id  the  sutoart 


heading  is  reserved. . 

Subpart  C—[R«movad  and  Raaarvad] 

16.  Subpart  C  (§S  121.41  through 
121.61)  is  removed  and  the  subpart 
heading  is  reserved. 

Subpart  IMRemovad  and  Raaarvad] 

17.  Subpart  D  (§S  121.71  through 
121.83)  is  removed  and  the  subpart 
heading  is  reserved. 

18.  Section  121.133  is  revised  to  read 
as  foUoMTs:. 

1121.133    PrepswMow. 

(a)  Each  certificate  holder  shall 
prepare  and  keep  current  a  manual  for 
the  use  and  guidance  of  flight,  ground 
operations,  and  management  personnel 
in  conducting  its  operations. 

(b)  For  the  purpose  of  this  subpart,  the 
certificate  holder  may  prepare  tlut  part 
of  the  manual  containing  maintenance 
information  and  instructions,  in  whole 
or  in  part,  in  printed  form  or  other  form 
acceptable  to  the  Administrator. 

19.  Section  121.135  is  amended  by 
revising  paragraphs  (a)(4h  (b)(2);  (b)(6); 
(b)(7);  (b)(8)(i),  (ii).  and  (iii);  (b)(23) 
introductooy  text  and  (c)  to  read  as    ■ 
foUows: 

i.121.135  Contents. 

(a)*  •  • 

(4)  Not  be  contrary  to  any  appUcable 
Federal  regulation  and,  in  the  case  of  a 
flag  or  supplemental  operation,  any 
appUcable  foreign  regiUation.  or  the 
certificate  holder's  operations 
specifications  or  operating  certificate. 

•  •       •       *       • 

(6)*  •  • 

(2)  Duties  and  responsibiUties  of  each 
crewmember,  appropriate  memben  of 
the  groimd  organization,  and 
management  persoimel. 

•  •       •       •       * 

(6)  For  domestic  or  flag  operations, 
appropriate  information  from  the  en 
route  operations  specifications, 
including  for  each  approved  route  the 
types  of  airplanes  authorized,  the  type 
of  operation  such  as  VFR.  IFR,  day. 


night,  etc..  and  any  oihet  pertinent 
information. 

(7)  For  supplemental  opoaticms, 
appropriate  information  from  the 
operations  specifications,  including  the 
area  of  operations  authorized,  the  types 
of  airplanes  authorized,  the  type  of 
operation  such  as  VFR.  IFR.  day.  night, 
etc. .  and  any  other  pertinent        -^ 
informatioa. 

(8)*  •  • 

(i)  Its  location  (domestic  and  flag 

operations  only); 

(u)  Its  designation  (regular,  alternate, 
provisional,  etc.)  (domestic  and  flag 
operations  only); 

(iu)  The  types  of  airplanes  authorized 
(domestic  and  fl^  operaticms  only); 

*  •       «       •       • 
(23)  Procedures  and  information  to 

assist  persoimel  to  identify  packages 
mariced  or  labeled  as  ccmtaining 
hazardous  materials  and,  if  these 
materials  are  to  be  carried,  stored,  or 
handled,  procedures  and  instructions 
ralating  to  the  carriage,  storage,  or 
handling  of  hazardous  materials, 
includi^  the  foUowing: 

•  •       *        •       • 
(c)  Each  certificate  holder  shall 

maintain  at  least  one  complete  copy  of 
the  Tn^»""^^  at  its  prindpai  base  of 
operations. 

20.  Sectiim  121.141  is  revised 
amended  by  revising  the  section 
heading,  paragraph  (a),  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  foUows: 

f  121.141    Airplane  flight  manual 

(a)  Each  certificate  holder  shaU  keep 
a  c\irrent  approved  airplane  flight 
manual  for  each  type  of  airplane  that  it 
operates  except  for  nontransport 
category  airplanes  certificated  before 
January  1, 1965. 

(b)  In  each  airplane  required  to  have 
an  airplane  flight  manual  in  paragraph 
(a)  of  this  section,  the  certificate  holder 
shaU  carry  either  the  manual  required 
by  §  121.133.  if  it  contains  the 
information  required  for  the  appUcable 
fUght  manual  and  this  information  is 
clearly  identified  as  flight  manual 
requirements,  or  an  approved  Airplane 
Manual.  If  the  certificate  holder  elects  to 
carry  the  manual  req\iired  by  §  121.133, 
the  certificate  holder  may  revise  the 
operating  procedures  sections  and 
modifyme  presentation  of  performance 
data  from  the  appUcable  fUght  manual 
if  the  revised  operating  procedures  and 
modified  performance  date  presentation 


(1)  Approved  by  the  Administrator. 

and 

(2)  Clearly  identified  as  airplane  flight 

manual  requirements. 


21.  Section  121.157  is  amended  by 
revising  paragraphs  (b)  and  (e)  and  by 
adding  new  paragraphs  (f).  (g),  and  (h) 
to  read  as  foUows: 

f  121.157    Aircraft  certlfleaaofl  and 
eQuipwent  retirements. 

*  •       •       •       • 

(b)  Airplanes  certificated  after  June 
30. 1942.  Except  as  provided  in 
paragraphs  (c),  (d),  (e),  and  (f)  of  this 
section,  no  certificate  holder  may 
operate  an  airplane  that  was  type 
certificated  after  June  30, 1942,  unless  it 
is  certificated  as  a  transport  category 
airplane  and  meets  the  requirements  of 
§  121.173(a).  (b).  (d).  and  (e). 

•  •        •        •        • 

(e)  Commuter  category  airplanes. 
E»cept  as  provided  in  paragraphs  (c) 
and  (d)  of  this  section,  no  certificate 
holder  may  operate  imder  this  part  a 
nontransport  category  airplane  type 
certificated  after  December  31, 1964, 
and  before  March  30, 1995,  imless  it 
meets  the  appUcable  requirements  of 

§  121.173(a),  (b),  (d),  (e).  and  (f)  and  was 
type  certificated  in  the  commuter 

category. 

(f)  Other  nontransport  category 
airplanes.  Except  as  provided  in 
paragraphs  (c),  (d),  and  (e)  of  this 
section,  no  certificate  holder  may 
operate  imder  this  part  a  nontransport 
category  airplane  type  certificated  after 
December  31, 1964,  unless  it  meets  the 
appUcable  requirements  of  §  121.173(a), 
(b).  (d),  and  (e).  was  manufactxired 
before  March  20, 1997,  and  meets  one 
of  the  foUowing: 

(1)  Until  December  20,  2010: 

(i)  The  airplane  was  type  certificated 
in  the  normal  category  before  July  1, 
1970,  and  meets  special  conditions 
issued  by  the  Administrator  for 
airplanes  intended  for  use  in  operations 
under  part  135  of  this  chapter. 

(ii)  tne  airplane  was  type  certificated 
in  the  normal  category  before  July  19, 
1970,  and  meets  the  additional 
airworthiness  standards  in  SFAR  No. 
23, 14  CFR  part  23.  *        , 

(iu)  The  airplane  was  type  certificated 
in  the  normal  category  and  meets  the 
additional  airworthiness  standards  in 
appendix  A  of  part  135  of  this  chapter. 

Uv)  The  airpbne  was  type  certificated 
in  the  normal  category  and  compUes 
with  either  section  l.(a)  or  l.(b)  of  SFAR 
No.  41  of  14  CFR  part  21. 

(2)  The  airplane  was  type  certificated 
in  the  normal  category,  meets  the 
additional  requirements  described  in 
paragraphs  (f)(l)(i)  tiirough  (f)(l)(iv)  of 
this  section,  and  meets  the  performance 
requirements  in  appendix  K  of  this  part. 

ijj)  Certain  newly  manufactured 
airplanes.  No  certificate  holder  may 
operate  an  airplane  under  this  part  that 


was  type  certificated  as  described  in 
paragraphs  (f)(l)(i)  through  (f)(l)(iv)  of 
this  section  and  that  was  manufactured 
after  March  20, 1997,  unless  it  meets  the 
performance  requirements  in  appendix 
K  of  tiiis  part. 

(h)  Newly  type  certificated  airplanes. 
No  person  may  operate  under  this  part 
an  airplane  for  which  the  application  for 
a  type  certificate  is  submitted  after 
March  29, 1995,  unless  the  airplane  is 
type  certificated  imder  part  25  of  this 
diapter. 

22.  Section  121.159  is  revised  to  read 
as  foUows: 

1121.189    Single  engine  airplanes 


No  certificate  holder  may  operate  a 
single-engine  airplane  under  this  part. 

23.  Section  121.161  is  amended  by 
revising  paragraph  (b)  and  by  adding  a 
new  paragraph  (c)  to  read  as  foUows: 

{ 121.161    Airplane  limitations:  Type  of 

routs. 

*        •        •        *        • 

(b)  Except  as  provided  m  paragraph 
(c)  of  this  section,  no  certificate  holder 
may  operate  a  land  airplane  (other  than 
a  DC-3,  C-46,  CV-240,  CV-340,  CV- 
440,  CV-580,  CV-600,  CV-640,  or 
Martin  404)  in  an  extended  overwater 
operation  unless  it  is  certificated  or 
approved  as  adequate  for  ditching  under 
the  ditching  provisions  of  part  25  of  this 
chapter. 

(c)  Until  December  20,  2010,  a 
certificate  holder  may  operate,  in  an 
extended  overwater  operation,  a 
nontransport  category  land  airplane 
type  certificated  after  December  31, 
1964,  that  was  not  certificated  or 
approved  as  adequate  for  ditching  under 
the  ditching  provisions  of  part  25  of  this 
chapter. 

24.  Section  121.163  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  and 
the  introductory  text  of  paragraph  (d)  to 
read  as  foUows: 

f  121.163    Airplane  proving  tests. 

(a)  Initial  airplane  proving  tests.  No 
person  may  operate  an  airplane  not 
before  proven  for  use  in  a  kind  of 
operation  imder  this  part  or  part  135  of 
this  chapter  unless  an  airplane  of  that 
type  has  had,  in  addition  to  the  airplane 
certification  tests,  at  least  100  hoius  of 
proving  tests  acceptable  to  the 
Administrator,  including  a 
representative  number  of  flights  into  en 
route  airports.  The  requirement  for  at 
least  100  hours  of  proving  tests  may  be 
reduced  by  the  Administrator  if  the 
Administrator  determines  that  a 
satisfactory  level  of  proficiency  has  been 
demonstrated  to  justify  the  reduction. 
At  least  10  hours  of  proving  flights  must 
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be  flown  at  ni^t;  thaae  tests  are 
irreducible. 

{Jb)  Proving  tests  far  lands  of  ■ 
opaations.  Unless  olherwise  authorized 
by  the  Administrator,  for  each  type  of 
airplane,  a  certificate  holder  must 
conduct  at  least  50  hours  of  proving 
tests  acceptable  to  the  Administrator  for 
each  kind  of  operatipn  it  intends  to 
conduct,  including  §  representative 
niunber  of  flights  into  en  route  airports. 

(c)  Proving  tests  f6r  materially  altered 
airplanes.  Unless  otkerwise  authorized 
by  the  Administratot,  tot  each  type  of 
akplane  that  is  materially  altered  in 
design,  a  certificate  kolder  must 
conduct  at  least  50  liours  of  proving 
tests  acceptable  to  tlie  Administrator  for 
each  kind  of  operation  it  intends  to 
conduct  with  that  airplane,  including  a 
reiHesentative  number  of  flights  into  en 
route  airports. 

(d)  D^inition  of  niateriaUy  altered. 
For  the  purposes  of  paragraph  (c)  of  this 
section,  a  type  of  airplane  is  considered 
to  be  materially  alteied  in  design  if  the 
alteration  includes— »> 


•        •     1  • 
'fAllWfld^Qi 


25.  Subpart  I  is  amended  by  removing 
the  words  "transport  category" 
wherever  they  appe^. 

26.  Paragraphs  ta)i  (b),  (c),  and  (e)  of 
S  121.173  are  revised  to  read  as  follows: 

f12l.17S   QanaraL    I 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  esjch  certificate  holder 
operating  a  reciprocating-engine- 
powered  airplane  shall  comply  with 

§§  121.175  ttirough  121.187. 

(b)  Except  as  providisd  in  paragraph 
(c)  of  this  section,  each  certificate  holder 
operating  a  turbine-engine-powered 
airplane  shall  comp^  with  the 
applicable  provisioip  of  §§  121.189 
througli  121.197,  except  diat  when  it 
operates— 

(1)  A  turbo-propeUer-powered 
airplane  type  certificated  after  August 
29, 1959,  but  previously  type 
certificated  with  thesame  number  of 
reciprocating  enginefe,  the  certificate 
holder  may  comply  With  §§  121.175 
throuoh  121.187;  or 

(2)  Until  December  20,  2010,  a  turbo- 
propeller-powered  airplane  described  in 
§  121.157(f),  the  certificate  holder  may 
comply  Mrith  the  applicable  performance 
requirements  of  appendix  K  of  this  part. 

(c)  Each  certificate  holder  operating  a 
large  nontransport  category  airplane 
type  certificated  bef^  January  1, 1965, 
shall  onnply  with  §(  121.199  through 
121.205  and  any  determination  of 
compliance  must  beibased  only  on 
approved  performance  data. 


<e)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may  take 
off  a  reciprocating-engine-powefed 
airplane  at  a  wei^t  that  is  more  than 
the  allowable  weight  for  the  nmway 
being  used  (determined  imder  the 
runway  takeoff  limitations  of  the 
transport  category  operating  rules  of  14 
CFR  part  121.  subpart  I)  after  taking  into 
account  the  temperature  operating 
correction  factors  in  the  applicable 
Airplane  Flight  Manual. 

•  •        •        •        * 

27.  Secticm  121.175  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (f)  to  read  as  follows: 

f  121.175    Airplanes:  Reciprocating- 
snQin^iNMieieu:  ifwyni  lumimons. 

•  •        *        •        •  -  .    .,■> 

(f)  This  section  does  not  apply  to  lairgis 
nontransport  category  airplanes 
operated  imder  $  121.173(c). 

28.  Section  121.177  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (c)  to  read  as  follows: 


f  121.177    Atoplanea: 
engine  powaivd:  Takaoff 


(c)  This  section  does  not  apply  to 
large  nontransport  category  airpilanes 
operated  under  §  121.173(c). 

29.  Section  121.179  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (c)  to  read  as  follows: 

f  121.179    Alrpianes:  Reclprocating- 
engine  peiwra*  En  routa  MmltaMona:  aN 
engines  opeiallng. 

•  •        •        •       • 

(c)  Hiis  section  does  not  apply  to 
large  nontransport  category  airplanes 
operated  under  §  121.173(c). 

30.  Section  121.181  is  amended  by 
revising  the  section  heading;  by  revising 
the  formulas  in  paragraphs  (a)  and  (c)(1) 
to  read  "(0.079-0.106/N)  V^.^"  and 
revising  "0.026  VHa"  in  paragraphs  (a) 
and  (c)(1)  to  read  "0.026  V„^":  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§121.181    Airplanes:  Redprocating- 
snglne  powered:  En  route  Nnilattona:  One 
engine  InopecsDve. 

*  •        •        •        • 

(d)  This  section  does  not  apply  to 
large  nontransport  category  airplanes 
operated  imder  §  121.173(c). 

§121.183    [Amended] 

31.  Section  121.183  is  amended  by 
revising  "0.0013  V^a"  in  paragraphs 
(a)(2)  and  (b)(3)  to  read  "0.013  V„2". 

32.  Section  121.185  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (c)  to  read  as  follows: 


§121.185   Airplanes:  Reciprocatlng- 
angln«>pe«»arsd:  Landing  llmHatione: 


(c)  This  section  does  not  apply  to 
large  nontransport  category  airplanes 
operated  under  §  121.173(c). 

33.  Secti<Mi  121.187  is  amended  by 
revising  the  section  heading, 
designating  the  existing  text  as 
paragraph  (a),  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§121.187  Alrplanas:  Reclprocating- 
angine  powsrad;  Landing  limWrtona; 
Altsmata  airport. 

•        •        •        •        * 

(b)  This  section  does  not  apply  to 
large  nontransport  cat^ory  airplanes 
operated  under  §  121.173(c). 

34.  Section  121.211  is  revised  to  read 
as  follows: 

§121.211    Applicability. 

(a)  This  subpart  prescribes  special 
airworthiness  requirements  applicable 
to  certificate  holders  as  stated  in 
paragraphs  (b)  through  (e)  of  this 
section. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  secticm,  each  airplane  type 
certificated  under  Aero  Bulletin  7A  or 
part  04  of  the  Qvil  Air  Regulations  in 
efiiect  before  November  1, 1946  must 
meet  the  special  airworthiness 
requirements  in  §§  121.215  through 
121.283. 

(c)  Each  certificate  holder  must 
comply  with  the  requirements  of 
§§  121.285  through  121.291. 

(d)  If  the  Administrator  determines 
that,  for  a  particular  model  of  airplane 
used  in  cargo  service,  literal  compliance 
with  any  requirement  imder  paragraph 
(b)  of  this  section  would  be  extremely 
diCBcult  and  that  compliance  would  not 
contribute  materially  to  the  objective 
sougbt,  he  may  require  compliance  only 
with  those  requirements  that  are 
necessary  to  accomplish  the  basic 
objectives  of  this  part. 

(e)  No  person  may  operate  under  this 
part  a  nontransport  category  airplane 
type  certificated  after  December  31. 
1964,  unless  the  airplane  meets  the 
special  airworthiness  requirements  in 

§  121.293. 

§121.213    [Reaarvedl 

35.  Section  121.213  is  removed  and 
reserved. 

36.  Section  121.285  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  par^raph  (d)  to  read  as  follows: 

§121.285    Carriage  of  cargo  in  passenger 
cargo  compailiiieiits. 

(a)  Except  as  provided  in  paragraph 
(b),  (c),  or  (d)  or  this  section,  no  ' 


certificate  holder  may  carry  cargo  in  the 
passenger  compartment  of  an  airplane. 
*        *        •        •        * 

(d)  Cargo,  including  carry-on  baggage, 
may  be  carried  anywhere  in  the 
passenger  compartment  of  a 
nontransport  category  airplane  type 
certificated  after  December  31, 1964,  if 
it  is  carried  in  an  approved  cargo  rack, 
bin,  or  compartment  installed  in  or  on 
the  airplane,  if  it  is  secured  by  an 
approved  means,  or  if  it  is  carried  in 
accordance  with  each  of  the  following: 

(1)  For  cargo,  it  is  properly  secured  by 
a  safety  belt  or  other  tie-down  having 
enough  strength  to  eliminate  the 
possibility  of  shifting  under  all  normally 
anticipated  flight  and  groimd 
conditions,  or  for  carry-on  baggage,  it  is 
restrained  so  as  to  prevent  its  movement 
during  air  txirbulence. 

(2)  It  is  packaged  or  covered  to  avoid 
possible  injury  to  occupants. 

(3)  It  does  not  impose  any  load  on 
seats  or  in  the  floor  structure  that 
exceeds  the  load  limitation  for  those 
components. 

(4)  It  is  not  located  in  a  position  that 
obstructs  the  access  to,  or  use  of,  any 
required  emergency  or  regular  exit,  or 
the  use  of  the  aisle  between  the  crew 
and  the  passenger  compartment,  or  is 
located  in  a  position  that  obscines  any 
passenger's  view  of  the  "seat  belt"  sign, 
"no  smoking"  sign  or  placard,  or  any 
required  exit  sign,  unless  an  auxibary 
sign  or  other  approved  means  for  proper 
notification  of  the  passengers  is 
provided. 

(5)  It  is  not  carried  directly  above 
seated  occupants. 

(6)  It  is  stowed  in  compliance  with 
this  section  for  takeoff  and  landing. 

(7)  For  cargo-only  operations, 
paragraph  (d)(4)  of  this  section  does  not 
apply  if  the  cargo  is  loaded  so  that  at 
least  one  emergency  or  regular  exit  is 
available  to  provide  all  occupants  of  the 
airplane  a  means  of  unobstructed  exit 
from  the  airplane  if  an  emergency 
ocous. 

§121.289    [Amended] 

37.  Section  121.289(a)  introductory 
text  is  amended  by  removing  the  word 
"large." 

38.  Section  121.291  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  the  introductory  text 
of  paragraph  (c);  revising  paragraph 
(c)(2)  and  (c)(4);  and  by  adding  a  new 
sentence  at  the  end  of  paragraph  (d)  to 
read  as  follows: 


§121.291    DemonsMUon  o( 
tvaeuaHon  procedufM. 


(b)  Each  certificate  holder  conducting 
operations  with  airplanes  with  a  seating 


capacity  of  more  than  44  passengers 
must  conduct  a  partial  demonstration  of 
emergency  evacuation  procedxues  in 
acconiance  with  paragraph  (c)  of  this 
section  upon: 

(c)  In  conducting  the  partial 
demonstration  required  by  paragraph  (b) 
of  this  section,  each  certificate  holder 
must: 

*  »        •        *        * 

(2)  Apply  for  and  obtain  approval 
bom  the  certificate-holding  district 
office  before  conducting  the 
demonstration; 

•  .  •     .  •        •        • 

(4)  Apply  for  and  obtain  approval 
from  the  certificate-holding  district 
office  before  commencing  operations 
with  this  type  and  model  airplane. 

(d)  *  *  •  For  certificate  holders 
subject  to  §  121.2(a)(1),  tiiis  paragraph 
applies  only  when  a  new  type  or  model 
airplane  is  introduced  into  the 
certificate  holder's  operations  after 
January  19. 1996. 
***** 

39.  A  new  §  121.293  is  added  to  read 
as  follows: 

121.293    Special  alrwortblnass 
requirements  tor  nontransport  category 
airplanes  type  certlflcaled  after  December 
31, 1984. 

No  certificate  holder  may  operate  a 
nontransport  category  airplane 
manufactured  after  December  20, 1999 
unless  the  airplane  contains  a  takeoff 
warning  system  that  meets  the 
requirements  of  14  CFR  25.703. 
However,  the  takeoff  warning  system 
does  not  have  to  cover  any  device  for 
which  it  has  been  demonstrated  that 
takeoff  with  that  device  in  the  most 
adverse  position  would  not  create  a 
hazardous  condition. 

40.  Section  121.305  is  amended  by 
revising  paragraph  (j)  and  adding  a  new 
paragraph  (k)  to  read  as  follows: 

§121.306    Flight  and  navigational 
equipment 

***** 

(j)  On  the  airplanes  described  in  this 
paragraph,  in  addition  to  two  gyroscopic 
bank-and-pitch  indicators  (artificial 
horizons)  for  use  at  the  pilot  stations,  a 
third  such  instrument  that  complies 
with  the  provisions  of  paragraph  (k)  of 
this  section: 

(1)  On  each  turbojet  powered 
airplane. 

(2)  On  each  turbopropeller  powered 
airplane  that  is  manufactured  after         ^ 
March  20, 1997. 

(3)  After  December  20,  2010.  on  each 
turbopropeller  powered  airplane  having 
a  passenger  seat  configuration  of  10-30 


seats,  that  was  manu&ct\u«d  before 
March  20, 1997. 

(k)  When  required  by  paragraph  (j)  of 
this  section,  a  third  gyroscopic  bank- 
and-pitdi  indicator  (artificial  horizon) 
that- 

(1)  Is  powered  from  a  source 
indepeiulent  of  the  electrical  generating 
system; 

(2)  Continues  reliable  operation  for  a 
miniTniim  of  30  minutes  after  total 
failure  of  the  electrical  generating 
system; 

(3)  Operates  independentiy  of  any 
other  attitude  indicating  system; 

(4)  Is  operative  without  selection  after 
total  failure  of  the  electrical  generating 
system; 

(5)  Is  located  on  the  instrument  panel 
in  a  position  acceptable  to  the 
Administrator  that  will  make  it  plainly 
visible  to  and  usable  by  each  pilot  at  his 
or  her  station;  and 

(6)  Is  appropriately  lighted  during  all 
phases  of  operation. 

41.  Section  121.308  is  revised  to  read 
as  follows: 

§121.308    Lavatory  firs  protection. 

(a)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  no  person 
may  operate  a  passenger-canying 
airplane  unless  each  lavatory  in  the 
airplane  is  equipped  with  a  smoke 
detector  system  or  equivalent  that 
provides  a  warning  light  in  the  cockpit 
or  provides  a  warning  light  or  audio 
warning  in  the  passenger  cabin  which 
would  be  readily  detected  by  a  flight 
attendant,  taking  into  consideration  the 
positioning  of  flight  attendants 
throughout  the  passenger  compartment 
during  various  phases  of  flight. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may 
operate  a  passenger-canying  airplane 
unless  each  lavatory  in  the  airplane  is 
equipped  with  a  built-in  fire 
extinguisher  for  each  disposal 
receptacle  for  towels,  paper,  or  waste 
located  within  the  lavatory.  The  built-in 
fire  extinguisher  must  be  designed  to 
discharge  automatically  into  each 
disposal  receptacle  upon  occurrence  of 
a  fire  in  the  receptacle. 

(c)  Until  December  22, 1997,  a 
certificate  holder  described  in  §  121.2(a) 
(1)  or  (2)  may  operate  an  airplane  with 
a  passenger  seat  configuration  of  30  or 
fewer  seats  that  does  not  comply  with 
the  smoke  detector  system  requirements 
described  in  paragraph  (a)  of  this 
section  and  the  fire  extinguisher 
requirements  described  in  paragraph  (b) 
of  this  section. 

(d)  After  December  22, 1997.  no 
person  may  operate  a  nontransport 
category  airplane  type  certificated  after 
December  31. 1964,  with  a  passenger 
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seat  configuration  of  10-19  seats  unless 
that  airplane  complies  with  the  smoke 
detector  system  requirements  described 
in  paragraph  (a)  of  this  section,  except 
that  the  smoke  detector  system  at 
equivalent  must  provide  a  warning  light 
in  the  cockpit  or  an  audio  warning  that 
would  be  readily  d^ected  by  the. 
flightcrew. 

42.  Section  121.309  is  amended  by 
revising  paragraphs,  (c)(7),  (d)(1).  and  (e) 
to  read  as  follows: 


f12l.dn    Emergency  equipment 

•  •       •       •    I    • 

(c)  •  •  •  I 

(7)  At  least  two  of  the  required  hand 
fire  extinguisher  installed  in  p>assenger- 
carrying  airplanes  itust  contain  Halon 
1211  (bromochlorofluoromethane)  or 
equivalent  as  the  extinguishing  agent. 
At  least  (me  hand  fife  extinguisher  in 
the  passenger  comptrtmoit  must 
contain  Halon  1211  jor  equivalent. 

•  *        •        »    j    * 

(d)  First  aid  and  amergpncy  medical 
equipment  and  protective  gloves.  (1)  For 
treaUnent  of  injuries  or  medical 
emergencies  that  m^t  occur  during 
flight  time  or  in  minor  accidents  each 
passenger'K:arrying  airplane  must  have 
the  following  equipment  that  meets  the 
specifications  and  requirements  of 
appendix  A  of  this  part: 

(i)  Approved  first  aid  kits;  and 
(ii)  In  airplanes  fo^  which  a  flight 

attendant  is  required,  an  emergency 

medical  kit.  I 

•  •        •        •    I   ♦ 

(e)  Cmsh  ax.  Except  for  nontransport 
category  airplanes  type  certificated  after 
December  31. 1964,  each  airplane  must 
be  equipped  with  a  frash  ax. 

•  •        •        •    .    * 

43.  Section  121.3^0  is  amended  by 
revising  paragraphs  (d)(1),  (2).  (3).  and 
(4)  and  (1)  and  revismg  the  introductory 
text  of  paragraphs  (q|,  (f),  (h)(1)  and  (k) 
to  read  as  follows: 


(q|,  (f).  I 


121^10    AddMonai  emergency  equipment 

*  •  •  0  • 

(c)  Lighting  for  intprior  emergency  exit 
markings.  Except  for  nontransport 
category  airplanes  type  certificated  after 
December  31. 1964.  pach  passenger- 
carrying  airplane  mest  have  an 
emergency  lighting  lystem,  independent 
of  the  main  lighting  system.  However, 
sources  of  general  cabin  illumination 
may  be  common  to  ^th  the  emergency 
and  the  main  lighting  systems  if  the 
power  supply  to  thei  emergency  lighting 
S3rstem  is  independ^it  of  die  power 
supply  to  the  main  lighting  system. 

The  emergency  li(  hting  system 
must — 


(d)  *  *  • 

(1)  Each  light  must— 

(i)  Be  operable  manually  both  from 
the  flightcrew  station  and.  for  airplanes 
on  which  a  flight  attendant  is  required, 
from  a  point  in  the  passenger 
compartment  that  is  readily  accessible 
to  a  normal  flight  attendant  seat; 

(ii)  Have  a  means  to  prevent 
inadvertent  operation  of  the  manual 
controls;  and 

(iii)  When  armed  or  turned  on  at 
either  station,  remain  lighted  or  become 
lighted  upon  interruption  of  the 
airplane's  normal  electric  power. 

(2)  Each  light  must  be  armed  or 
tiuned  on  diuing  taxiing,  takeoff,  and 
landing.  In  showing  compliance  with 
this  paragraph  a  transverse  vertical 
separation  of  the  fuselage  need  not  be 
considered. 

(3)  Each  light  must  provide  the 
required  level  of  illiunination  for  at  least 
10  minutes  at  the  critical  ambient 
conditions  after  emergency  landing. 

(4)  Each  Ught  must  nave  a  cockpit 
control  device  that  has  an  "on."  "off," 
and  "armed"  position. 

*  •        •        •        • 

(f)  Emergency  exit  access.  Access  to 
emergency  exits  must  be  provided  as 
follows  for  each  passenger-K:arTying 
transport  category  airplane: 

*  *        •        •        » 

(h)*  •  • 

(1)  Except  for  nontransport  category 
airplanes  certificated  after  December  31. 
1964.  each  passenger-carrying  airplane 
must  be  equipped  with  exterior  lighting 
that  meets  the  following  requirements: 

*  •        *        •        • 

(k)  On  each  large  passenger-carrying 
turbojet-powered  airplane,  each  ventral 
exit  and  tailcone  exit  must  be — 

*  •        •        •        * 

(1)  Portable  lights.  No  pereon  may 
operate  a  passenger-carrying  airplane 
unless  it  is  equipped  with  flashlight 
stowage  provisions  accessible  from  each 
flight  attendant  seat. 

*  •        •        •        • 

44.  Section  121.311  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraph  (e).  by 
adding  a  new  paragraph  (e)(3),  by 
revising  the  introductory  text  of 
paragraph  (f),  uid  by  revising  paragraph 
(h)  to  read  as  follows: 

f  121.311    Seats,  safety  belts,  and  sitouider 


(e)  Except  as  provided  in  paragrapha 
(e)(1)  through  (e)(3)  of  this  section,  no 
certificate  holder  may  take  off  or  land  an 
airplane  unless  each  passenger  seat  back 
is  in  the  upright  position.  *  *  * 


(3)  On  airplanes  with  no  flight 
attendant,  the  certificate  holder  may 
take  off  or  land  as  long  as  the  flightcrew 
instructs  each  passenger  to  place  his  or 
her  seat  back  in  the  upright  position  for 
takeoff  and  landing. 

(f)  No  person  may  opiate  a  transport 
category  airplane  that  was  type 
certificated  alter  January  1. 1958.  or  a 
nontransport  category  airplane 
manufactured  after  March  20. 1997. 
unless  it  is  equipped  at  each  flight  deck 
station  with  a  combined  safety  belt  and 
shoulder  harness  that  meets  the 
applicable  requirements  specified  in 
§  25.785  of  this  chapter,  effective  March 
6. 1980.  except  that — 

•  •        •        •        * 

(h)  Each  occupant  of  a  seat  equipped 
with  a  shoulder  harness  or  with  a 
combined  safety  belt  and  shoulder      '^" 
harness  must  have  the  shoulder  harness 
or  combined  safety  belt  and  shoulder 
harness  properly  secured  about  that 
occupant  during  takeoff  and  landing, 
except  that  a  shoulder  harness  that  is 
not  combined  with  a  safety  belt  may  be 
unfastened  if  the  occupant  cannot 
perform  the  required  duties  with  the 
shoulder  harness  fastmed. 

•  •        •        •        • 

45.  Section  121.312  is  revised  to  read 
as  follows: 

1121^2   iNaisrtais  for  compartment 


(a)  All  interior  mateHals;  transport 
category  airplanes  and  nontransport 
category  airplanes  type  certificated 
before  January  1, 1965.  Except  for  the 
materials  covered  by  paragraph  (b)  of 
this  section,  all  materials  in  each 
compartment  of  a  transport  category 
airplane,  or  a  nontransport  category 
airplane  type  certificated  before  January 
1. 1965.  used  by  the  crewmembers  and 
passengera.  must  meet  the  reqiiirements 
of  §  25.853  of  this  chapter  in  effect  as 
follows,  or  later  amendment  thereto: 

(1)  Airplane  with  passenger  seating 
capacity  of  20  or  more. 

(i)  Manufactured  after  August  19, 
1988,  but  prior  to  August  20, 1990. 
Except  as  provided  in  paragraph 
(a)(3)(ii)  of  this  section,  each  airplane 
with  a  passenger  capacity  of  20  or  more 
and  manufactured  after  August  19, 
1988.  but  prior  to  August  20, 1990,  must 
comply  with  the  heat  release  rate  testing 
provisions  of  §  25.853(d)  in  effect  March 
6, 1995  (formerly  §  2S.853(a-l)  in  effect 
on  August  20. 1986)  (see  App.  L  of  this 
part),  except  that  the  total  heat  release 
over  the  first  2  minutes  of  sample 
exposure  must  not  exceed  100  kilowatt 
minutes  per  square  meter  and  the  peak 
heat  release  rate  must  not  exceed  100 
kilowatts  per  square  meter. 


Federal  Register  /  Vol.  60.  No.  244  /  Wednesday,  December  20.  1995  /  Rules  and  Regulations  65931 


(ii)  Manufactured  after  August  19, 
1990.  Each  airplane  with  a  passenger 
capacity  of  20  or  more  and 
manufactured  after  August  19. 1990. 
must  comply  with  the  heat  release  rate 
and  smoke  testing  provisions  of 
§  25.853(d)  in  effect  March  6, 1995 
(formerly  §  25.853(a-l)(see  app.  L  of 
this  part)  in  effect  on  September  26. 
1988). 

(2)  Substantially  complete 
replacement  of  the  cabin  interior  on  or 
after  May  1. 1972.— {i)  Airplane  for 
which  the  application  for  type 
certificate  was  filed  prior  to  May  1, 

1 972.  Except  as  provided  in  paragraph 
(a)(3)(i)  or  (a)(3)(ii)  of  this  section,  each 
airplane  for  wl^ch  the  application  for 
type  certificate  was  filed  prior  to  May  1. 
1972.  must  comply  with  die  provisions 
of  §  25.853  in  effect  on  April  30. 1972, 
regardless  of  passenger  capacity,  if  there 
is  a  substantially  complete  replacement 
of  the  cabin  interior  after  April  30, 1972. 
(ii)  Airplane  for  which  the  application 
for  type  certificate  was  filed  on  or  after 
May  1, 1972.  Except  as  provided  in 
paragraph  (a)(3)(i)  or  (a)(3)(ii)  of  this 
section,  each  airplane  for  which  the 
application  for  type  certificate  was  filed 
on  or  after  May  1, 1972,  must  comply 
with  the  material  requirements  under 
which  the  airplane  was  type 
certificated,  regardless  of  passenger 
capacity,  if  there  is  a  substantially 
complete  replacement  of  the  cabin 
interior  on  or  after  that  date. 

(3)  Airplane  type  certificated  after 
January  1, 1958,  with  passenger 
capacity  of  20  or  more. — (i) 
Substantially  complete  replacement  of 
the  cabin  interior  on  or  after  March  6, 
1995.  Except  as  provided  in  paragraph 
(a)(3)(ii)  of  this  section,  each  airplane 
that  was  type  certificated  after  January 
1. 1958,  and  has  a  passenger  capacity  of 
20  or  more,  must  comply  with  the  heat 
release  rate  testing  provisions  of 

§  25.853(d)  in  effect  March  6. 1995 
(formerly  §  25.853(a-l)  in  effect  on 
August  20, 1986)(see  app.  L  of  this  part), 
if  there  is  a  substantially  complete 
replacement  of  the  cabin  interior 
components  identified  in  §  25.853(d),  on 
or  after  that  date,  except  that  the  total 
heat  release  over  the  first  2  minutes  of 
sample  exposiu^  shall  not  exceed  100 
kilowatt-minutes  per  square  meter  and 
the  peak  heat  release  rate  must  not 
exceed  100  kilowatts  per  square  meter. 

(ii)  Substantially  complete 
replacement  of  the  cabin  interior  on  or 
after  August  20, 1990.  Each  airplane  that 
was  type  certificated  after  January  1. 
1958.  and  has  a  passenger  capacity  of  20 
or  more,  must  comply  with  the  heat 
release  rate  and  smoke  testing 
provisions  of  §  25.853(d)  in  effect  March 
6. 1995  (formerly  §  25.853(a-l)  in  effect 


on  September  26, 1988)(see  app.  L  of 
this  part),  if  there  is  a  substantially 
complete  replacement  of  the  cabin 
interior  components  identified  in 
§  25.853(d),  on  or  after  August  20, 1990. 

(4)  Contrary  provisions  of  this  section 
notwithstanding,  the  Manager  of  the 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  may  authorize 
deviation  from  the  requirements  of 
paragraph  (a)(l)(i).  (a)(l)(ii).  (a)(3)(i),  or 
(a)(3)(ii)  of  this  section  for  specific 
components  of  the  cabin  interior  that  do 
not  meet  applicable  flammability  and 
smoke  emission  requirements,  if  the 
determination  is  made  that  special 
circumstances  exist  that  make 
compliance  impractical.  Such  grants  of 
deviation  will  be  limited  to  those 
airplanes  manufactured  within  1  year 
after  the  applicable  date  specified  in 
this  section  and  those  airplanes  in 
which  the  interior  is  replaced  within  1 
year  of  that  date.  A  request  for  such 
grant  of  deviation  must  include  a 
thorough  and  accurate  analysis  of  each 
component  subject  to  §  25.853(a-l),  the 
steps  being  taken  to  achieve 
compliance,  and,  for  the  few 
components  for  which  timely 
compliance  will  not  be  achieved, 
credible  reasons  for  such 
noncompliance. 

(5)  Contrary  provisions  of  this  section 
notwithstanding,  galley  carts  and  galley 
standard  containere  that  do  not  meet  the 
flammability  and  smoke  emission 
requirements  of  §  25.853(d)  in  effect 
March  6,  1995  (formerly  §  25.853(a-l)) 
(see  app.  L  of  this  part)  may  be  used  in 
airplanes  that  must  meet  the 
requirements  of  paragraphs  (a)(l)(i), 
(a)(l)(ii),  (a)(3)(i),  or  (a)(3)(ii)  of  this 
section,  provided  the  galley  carts  or 
standard  containere  were  manufactured 
prior  to  March  6, 1995. 

(b)  Seat  cushions.  Seat  cushions, 
except  those  on  flight  crewmember 
seats,  in  each  compartment  occupied  by 
crew  or  passengers,  must  comply  with 
the  requirements  pertaining  to  seat 
cushions  in  §  25.853(c)  effective  on 
November  26, 1984,  on  each  airplane  as 
follows: 

(1)  Each  transport  category  airplane 
type  certificated  after  January  1, 1958; 
and 

(2)  On  or  after  December  20,  2010, 
each  nontransport  category  airplane 
type  certificated  after  December  31, 
1964. 

(c)  All  interior  materials;  airplanes 
type  certificated  in  accordance  with 
SFAR  No.  41  of  14  CFR  part  21.  No 
pereon  may  operate  an  airplane  that 
conforms  to  an  amended  or 
supplemental  type  certificate  issued  in 
accordance  with  SFAR  No.  41  of  14  CFR 


part  21  for  a  maximum  certificated 
takeoff  weight  in  excess  of  12,500 
poimds  unless  the  airplane  meets  the 
compartment  interior  requirements  set 
forth  in  §  25.853(a)  in  effect  March  6, 
1995  (formerly  §  25.853(a),  (b),  (b-1),  (b- 
2),  and  (b-3)  of  this  chapter  in  effect  on 
September  26, 1978)(see  app.  L  of  this 
part). 

(d)  All  interior  materials;  other 
airplanes.  For  each  material  or  seat 
cushion  to  which  a  requirement  in 
paragraphs  (a),  (b),  or  (c)  of  this  section 
does  not  apply,  the  material  and  seat 
cushion  in  each  compartment  used  by 
the  crewmembers  and  passengers  must 
meet  the  applicable  requirement  tmder 
which  the  airplane  was  type 
certificated. 

46.  Section  121.313(f)  is  revised  to 
read  as  follows: 

f  121^13    MIscelianeous  equipment 

*  •        •        *        • 

(f)  A  door  between  the  passenger  and 
pilot  compartments,  with  a  locking 
means  to  prevent  passengers  from 
opening  it  without  the  pilot's 
permission,  except  that  nontransport 
category  airplanes  certificated  after 
December  31, 1964,  are  not  required  to 
comply  with  this  paragraph. 

47.  Section  121.317  is  amended  by 
revising  paragraphs  (a),  (b),  and  (k)  and 
by  adding  a  new  paragraph  (1)  to  read 
as  follows: 

S  121.317    Passenger  information. 

(a)  Except  as  provided  in  paragraph  (1) 
of  this  section,  no  person  may  operate 
an  airplane  imless  it  is  equipped  with 
passenger  information  signs  that  meet 
the  requirements  of  §25.791  of  this 
chapter.  Except  as  provided  in 
paragraph  (1)  of  this  section,  the  signs 
must  be  constructed  so  that  the 
crewmembers  can  turn  them  on  and  off. 

(b)  Except  as  provided  in  paragraph  (1) 
of  this  section,  the  "Fasten  Seat  Belt" 
sign  shall  be  turned  on  during  any 
movement  on  the  surface,  for  each 
takeoff,  for  each  landing,  and  at  any 
other  time  considered  necessary  by  the 
pilot  in  command. 

•  '•••• 

(k)  Each  passenger  shall  comply  with 
instructions  given  him  or  her  by  a 
crewmember  regarding  compliance  with 
paragraphs  (f),  (g).  (h).  and  (1)  of  this 
section. 

(1)  A  certificate  holder  may  operate  a 
nontransport  category  airplane  type 
certificated  after  December  31, 1964, 
that  is  manufactured  before  December 
22, 1997,  if  it  is  equipped  with  at  least 
one  placard  that  is  legible  to  each 
person  seated  in  the  cabin  that  states 
"Fasten  Seat  Belt,"  and  if,  during  any 
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movement  on  tl|e  aur&ce,  for  each 
takeoff,  te  eacfai  landing,  and  at  any 
other  time  constdeied  necessary  by  the 
pilot  in  command,  a  crowmember  orally 
instnicts  the  passengers  to  fasten  their 
seat  belts. 

48.  Section  1^1.323(b)  and  (cHoe 
leviaed  to  read  M  follovrs: 


1121.323 
epenaiewatmBht 

•       •       •      '  •       • 

(b)  An  anti-ajUision  light 

(c)  Two  l«n<iitig  liflhts,  exoept  that 
only  one  Ifm^^^ng  light  is  reqtiiied  for 
nontranqiort  category  airplanes  type 
certificated  aftatDecinnber  31. 1964. 

49.  Section  l|l.337  is  amoided  by 
removing  the  words  "a  transport 
category"  from  the  introductory  text  in 
paragraph  (b)  and  adding  in  its  place 
"an",  by  adding  a  heeding  for  paragraph 
(b)(8).  1^  adding  a  heading  and  revising 
the  introductory  text  of  paragraph  (b)(9), 
and  by  removiifg  paragraph  (d)  to  read 
as  follows:        1 


^^^HB^M^V  ^WW 


1121.337 

•         • 

(b)  •  ' 

(8)Sjnolce(UHfyuineprotocfion.  *  *  * 
(9)  Fire  combatting.  Exoept  for 
nontransport  category  airplanes  type 
certificated  after  December  31. 1964. 
protective  breafliing  equipment  with  a 
portable  breathing  gas  supply  meeting 
the  requirements  of  this  section  must  be 
easily  aocessiblB  and  conveniently 
located  for  imoiediate  use  by 
crewmembeis  iti  combetting  fires  as 
follows: 


50.  Section  121.340  is  amended  by 
revising  paragraph  (a)  to  reed  as  follows: 

I121J40   EmeifeaneyfloMioniMaM. 

(a)  Except  as  gfnovided  in  paragraph 
(b)  of  this  sectito,  no  person  may 
operate  an  airplane  in  any  overwater 
operation  unless  it  is  equipped  with  life 
preservers  in  a(c«dance  with 
$  121.339(a)(1)  or  vrith  an  approved 
flotation  meenS  for  eech  occupant  This 
means  must  be  within  easy  reach  of 
each  seated  occupant  and  must  be 
readily  removvle  from  the  airplane. 

51.  Secticm  l|21.341  is  amended  by 
revising  paragmph  (a)  and  by  adding 
new  par^rapfap  (c)  and  (d)  to  read  as 
follows:  I 

1121.341    Equipment  tor  operaiaM  Hi 

■  -* 11  ■  ■  iim  w  ai  ■ 

ICielB  wOTI^WwVl^t 

(a)  Except  aa  permitted  in  paragraph 
(c)(2)  of  this  sfl|rtion,  imless  an  airplane 
is  type  certificated  under  the  tran^rt 
category  airwoflhiness  requirements 


relating  to  ice  protection,  or  unless  an 
airplane  is  a  noh*tianspoft  category 
airplane  type  certificated  after  December 
31, 1964.  that  has  the  ice  protection 
provisions  that  meet  section  34  Of 
appendix  A  of  part  135  of  this  diapter, 
no  person  may  operate  an  airplane  in 
icd^g  conditions  unless  it  is  equipped 
with  means  for  the  prevention  <x 
removal  of  ice  on  windshields,  wings, 
empennege.  propellers,  and  other  perto 
of  the  airplane  where  ice  formation  will 
adversely  afiact  the  safsty  of  the 
airplane. 
•        •       •       *       * 

(c)  Non-transport  category  airplanes 
type  certificated  after  December  31 , 
1964.  Exoept  for  an  airplane  that  has  ice 
protection  provisions  that  meet  section 
34  of  appendix  A  of  part  135  of  this 
chaptOT,  or  those  for  transport  category 
airplane  type  certification,  no  person 
may  operate — 

(1)  Under  IFR  into  known  or  forecast 
li^t  or  moderate  idng  conditions; 

(2)  Under  VFR  into  known  U^t  or 
moderate  idng  conditions;  unless  the 
airplane  has  fonctioning  deidng  anti- 
icing  equipment  protecting  each 
propeUer,  windshield,  wing,  stabilizing 
or  control  surface,  and  each  airspeed, 
altimetm.  rate  of  climb,  or  flight  attitude 
instrument  system;  or 

(3)  Into  known  or  forecast  severe  idng 
conditions. 

(d)  If  current  weather  reports  and 
briefing  information  relied  up<Mii  by  the 

S>ilot  in  command  indicate  that  the 
brecast  idng  condition  that  would 
otherwise  prohibit  the  flight  will  not  be 
encountered  during  the  flight  because  of 
changed  weather  conditions  since  the 
forecast,  the  restrictions  in  paragraph  (c) 
of  this  section  based  on  forecast 
conditions  do  not  apply. 

52.  Section  121.342  is  revised  to  read 
as  follows: 


crewxnember  seat  and  a  payload 
capacity  of  7,500  pounds  or  less  imless 
it  meets  the  requirements  for  fligbt 
recorders  in  $  135.152  of  this  chapter.  A 
person  operating  an  airplane  with  a 
passenger  seat  configuration  of  more 
than  30  passenger  seats,  or  a  payload 
capadty  of  more  than  7.500  pounds 
shall  OHnply  with  $  121.343. 

54.  Section  121.349  is  amended  by    ' 
adding  a  new  peiagraph  (e)  to  reed  aa< 
follows:  ^ 


fl21J42   PNotheatlndteaaon) 

No  person  may  operate  a  transport 
category  airplane  or,  after  December  20, 
1999,  a  nontransport  category  airplane 
type  certificated  after  December  31 . 
1964,  that  is  equipped  with  a  flight 
instrument  pitot  heating  system  unless 
the  airplane  is  also  equipped  with  an 
operable  pitot  beet  indication  system 
that  complies  §  25.1326  of  this  chapter 
in  effect  on  April  12. 1978. 

53.  Section  121.344  is  added  to  read 
as  follows: 

f  121.344   HIglit  racowlere;  Akplanee  with 
a  paaaangsr  seal  conMgiMadon  of  10-30 
pasaenQef  eeala  and  a  payload  capadly  of 
7.900  poMida  or  laaa. 

No  person  may  operate  an  airplane 
with  a  passenger  seat  configuration  of 
10-30  [>assenger  seate,  excluding  each 


i121.340   Radtoaquipmoiitfor« 
under  VFR  over  roirtaa  not  navlQMsd  by 
plloiiQe  Of  for  operations  under  IFR  or 
ower  the  topi 

•        ••'•• 

(e)  No  person  may  operate  an  airplane 
havktg  a  passenger  seat  configuration  of 
10  to  30  seate,  excluding  each 
crewmember  seet  and  a  payload  of 
7,500  pounds  or  less  under  IFR  or  in 
extended  overwater  operations  unless  it 
has,  in  addition  to  any  other  required 
radio  commimications  and  navigational 
eqmpment  appropriate  to  the  facilities 
to  be  used  which  are  capable  of 
transmitting  to,  and  receiving  from,  at 
any  place  on  the  route  to  be  flown,  at 
least  one  ground  fadlity,  two 
microphones,  and  two  headsete  or  one 
headset  and  odb  speaker. 

55.  Section  121.353  is  amended  by 
revising  the  heading  and  the 
introductory  text  to  read  as  follows: 

f12lJ63    Enwi«sney  equipment  for 


Flag,  supplsmentali  and  eeftoln  demeatte 


Unless  the  airplane  has  the  following 
equipment,  no  person  may  conduct  a 
flag  or  supplemental  operatirai  or  a 
domestic  operation  within  the  States  of 
Alaska  or  Hawaii  over  an  uninhabited 
area  or  any  other  area  that  (in  ito 
operations  specifications)  the 
AdministratcH'  specifies  required 
equipment  for  search  and  rescue  in  case 
of  an  emergency: 
•       *       •       •       • 

56.  Section  121.356  is  amended  by 
revising  the  introductory  text  of 
paragraph  (0)  to  read  as  follows: 

1121.306   Trefllc  Alert  and  OoMalon 


(c)  The  appropriate  manuals  required 
by  §  121.131  shall  contain  the  following 
information  on  the  TCAS  n  Sjrstem  (mt 
TCAS I  System,  as  appropriate,  as 
retpiired  by  this  section: 
*        •       *       •       • 

57.  Section  121.357  is  amended  by 
revising  paragraph  (a)  and  introductory 
text  of  paragraph  (c)  and  by  removing 
the  words  "an  air  carrier  or  commerdal 
operator"  in  paragraph  (c)(1)  and 


adding,  in  their  place,  the  wc»ds  "a 
certificate  holder,"  to  reed  as  follows: 

f  121^367   Mrbome  wsattier  radar 
equipment  laquHementa. 

(a)  No  person  may  operate  any 
transport  category  airplane  (exoept  C-46 
type  airplanes)  or  a  nontransport 
category  airplane  certificated  after 
Decnnber  31, 1964,  imless  approved 
aidmme  weather  radar  equipment  has 
been  installed  in  the  airplane. 

•  •       *       •       • 

(c)  Each  person  operating  an  airplane 
required  to  have  approved  airbcmie 
wMther  radar  equijmient  installed  shall, 
when  using  it  under  this  part,  operate  it 
in  aocordanoe  with  the  following: 

•  •        •  ,     •        • 

58.  Section  121.359  is  amended  by 
removing  and  reserving  paragraph  (b), 
by  revising  the  introductory  text  of 
paragraph  (c),  by  redesignating 
paragraphs  (d)  throu^  (f)  as  paragraphs 
(f)  through  (h).  respectively,  and  niding 
new  paragraphs  (d)  and  (e)  to  read  as 
follows: 


(c)  Hie  cockpit  voice  recorder 
required  by  paragraph  (a)  of  this  section 
must  meet  the  fouowing  application 
stendaids: 

•  •        •        •       • 

(d)  No  person  may  operate  a 
multiengine,  turbine-powered  airplane 
having  a  passenger  seat  configuration  of 
10-19  seate  unless  it  is  equipped  with 
an  approved  cockpit  voice  recorder  that: 

(1)  Is  installed  in  compliance  with 

S  23.1457(a)  (1)  and  (2).  (b).  (c),  (d),  (e), 
(f),  and  (g);  §  25.1457(a)  (1)  and  (2),  (b), 
(c),  (d).  (e).  (f),  and  (g)  of  this  diapter, 
as  applicable;  and 

(2)  Is  operated  continuously  from  the 
use  of  the  checklist  before  the  flight  to 
completion  of  the  final  checklist  at  the 
end  of  the  flight 

(e)  No  person  may  operate  a 
multiengine,  turbine-powered  airplane 
having  a  passenger  seat  configuration  ef 
20  to  30  seate  unless  it  is  equipped  with 
an  approved  cockpit  voice  recorder 
that— 

[lyis  installed  in  compliance  with 
§  23.1457  or  §  25.1457  of  this  diapter.  as 
applicable;  and 

(2)  Is  operated  continuously  from  the 
use  of  the  checklist  before  the  flight  to 
con^iletion  of  the  final  checklist  at  the 
end  of  the  flight 

•  •       •       •       • 

59.  Section  121.360  is  revised  to  read 
as  follows: 


1121.360    Qround  proximity  waming.gUde 
slope  deviation  alerting  system. 

(a)  No  person  may  operate  a  turbine- 
powered  airplane  unless  it  is  equipped 
with  a  ground  pipximity  warning 
system  that  meete  the  performance  and 
environmental  standanls  of  TSO-C92 
(available  from  the  FAA,  800 
Independence  Avenue  SW., 
Washington,  DC  20591)  or  incorporates 
TSO-approved  groimd  proximity 
warning  equipment. 

(b)  For  the  ground  proximity  warning 
system  required  by  this  section,  the 
Airplane  Flight  Manual  shall  contain— 

(1)  Appropriate  procedures  for— 

(i)  The  use  of  the  equipment; 

(ii)  Proper  flightcrew  action  with 
respect  to  the  equipment; 

(iii)  Deactivation  for  planned 
abnormal  and  emergency  conditions; 

(iv)  Inhibition  of  Mode  4  warnings 
based  on  flaps  being  in  other  than  the 
landing  configuration  if  the  system 
incorporates  a  Mode  4  flap  warning 
inhibition  control;  and 

^2)  An  outline  of  all  input  sources  that 
must  be  operating. 

(c)  No  person  may  deactivate  a  ground 
proximity  warning  system  required  by 
this  section  except  in  accorduice  with 
the  procedures  contained  in  the 
Airplane  Flight  Manual. 

(d)  Whenever  a  ground  proximity 
warning  system  required  by  this  section 
is  deactivated,  an  entry  shall  be  made  in 
the  airplane  maintenance  record  that 
indudes  the  date  and  time  of 
deectivation. 

(e)  No  person  may  operate  a  tuibine- 
powered  airplane  unless  it  is  equipped 
with  a  ground  proximity  warning/glide 
slope  deviation  alerting  s)rstem  that 
meete  the  performance  and 
environmental  standards  contained  in 
TSO-C92a  or  TSO-C92b  or  incorporates 
TSO-approved  groxmd  proximity 
warning-glide  slope  deviation  alerting 
equipment 

(f)  No  person  may  operate  a  turbojet 
powered  airplane  equipped  with  a 
system  required  by  paragraph  (e)  of  this 
section,  that  incorporates  equipment 
that  meete  the  performance  and 
environmental  standards  of  TSO-C92b 
or  is  approved  under  that  TSO,  using 
other  than  Warning  Envelopes  1  or  3  for 
Warning  Modes  1  and  4. 

60.  Section  121.380  is  amended  by 
redesignating  paragraphs  (a)(2)(iii) 
through  (a)(2)(vi)  as  paragraphs  (a)(2)(iv) 
through  (a)(2)(vli).  respectively;  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d),  respectively;  by 
revising  paragraphs  (a)  introdudoiy 
text,  {a)(2)(i).(a)(2)(ii),  newly 
redesignated  paragraphs  (a)(2)(vi). 
(a)(2)(vii),  (c)(1),  and  (c)(2);  and  by 


adding  new  paragraphs  (a)(2Kiii)  and  (b) 
to  read  as  foUows: 

1121480    Msintenanee  recording 
raqulfsments. 

(a)  Each  certificate  holder  shall  keep 
(using  the  system  spedfied  in  the 
manual  required  in  §  121.369)  the 
following  records  for  the  periods 
specified  in  paragraph  (c)  of  this 
section: 


(2)*  •  * 

(i)  The  total  time  in  service  of  the 
airframe. 

(ii)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  total  time  in 
service  of  each  engine  and  propeller. 

(iii)  The  current  stetm  ofiife-limited 
parte  of  each  airframe,  engine,  propeller, 
and  appliance. 
•        •        •        •        • 

(vi)  The  current  stetus  of  applicable 
airworthiness  directives,  including  the 
date  and  methods  of  compliance,  and,  if 
the  airworthiness  directive  involves 
recurring  action,  the  time  and  date 
when  the  next  action  is  required. 

(vii)  A  list  of  current  major  alterations 
to  each  airframe,  engine,  propeller,  and 
appliance. 

(b)  A  certificate  holder  need  not 
record  the  total  time  in  service  of  an 
engine  or  propeller  on  a  transport 
category  airplane  that  has  a  passenger 
seat  configuration  of  more  than  30  seats 
or  a  nontransport  category  airplane  tjrpe 
certificated  before  January  1, 1958,  imtil 
the  following,  whichever  occurs  first: 

(1)  March  20, 1997;  or 

(2)  The  date  of  the  first  oveihaul  of 
the  engine  or  propeller,  as  applicable, 
after  January  19, 1996. 

(c)*  *  • 

(1)  Except  for  the  records  of  the  last 
complete  overhaul  of  each  airframe, 
engine,  propeller,  and  appliance,  the 
records  specified  in  paragraph  (a)(1)  of 
this  section  shall  be  retained  until  the 
work  is  repeated  or  superseded  by  other 
work  or  for  one  year  after  the  work  is 
performed. 

(2)  The  records  of  the  last  complete 
overhaul  of  each  airframe,  engine, 
propeller,  and  appliance  shall  be 
retained  imtil  the  work  is  superseded  by 
work  of  equivalent  scope  and  detail. 

61.  Section  121.391  is  amended  by 
-redesignating  paragraphs  (a)(2]  and 
(a)(3)  as  paragraphs  (a)(3)  and  (a)(4), 
respectively;  by  revising  paragraphs  (a) 
introductory  text  and  (a)(1);  by  adding  a 
new  paragraph  (a)(2):  and  by  removing 
paragraph  (e)  to  read  as  foUows: 

f  121491    FHglit  attendants. 

(a)  Eadi  certificate  holder  shall 
provide  at  least  the  following  flight 
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attendants  on  eafh  passengBr-caiiying 
aiiplane  used:    i 

(1)  For  aiipladas  having  a  maxtmum 
payload  capacity  of  more  than  7300 
pounds  ana  having  a  seating  capacity  of 
mOTe  than  9  but  less  than  51 
passffiogers— onci  fliaht  attendant. 

(2)  For  airplaQM  Saving  a  maximum 
payload  capacit^  of  7,500  pounds  or  less 
and  having  a  seating  capacity  of  more 
than  19  but  less  than  51  fMssengers — 
one  flight  attendant. 

62.  Section  12|l.393  is  added  to  read 
as  follows: 


f121.3n 


At  stops  where  passengers  remain  on 
bond,  the  Gertifik:ate  holder  must  meet 
the  folloMrins  refuirements: 

(a)  On  each  aitplane  for  which  a  flight 
attendant  is  not  reipiirad  by 

§  121.391(a).  the  certificate  holder  must 
ensure  that  a  person  who  is  qualified  in 
the  emogency  evacuation  procedures 
for  the  aiiplane,|as  required  in 
§  121.417.  and  who  is  identified  to  the 
passflogers,  remains: 

(1)  Ctai  board  the  airplane:  or- 

(2)  Nearby  the  airplane,  in  a  position 
to  adequate^  meaitor  passenger  safety, 
and:  ^       I  ;  "•   • 

(i)  The  airplane  engines  arrshnt 
down;  and 

(ii)  At  least  oqe  floor  level  exit 
remains  open  toii»ovide  for  the 
deplaning  of  passei^rs. 

(b)  On  each  aiypUme  for  which  flight 
attendants  are  required  by  §  121.3gi(a), 
but  the  number  Of  flight  attendants 
remaining  (m  beard  U  fewer  than 
required  by  §  121.391(a).  the  certificate 
holder  must  meet  the  following 
requirements: 

(1)  Hie  cartifi^e  holder  shall  ensure 
that: 

(i)  The  airplane  engines  are  shut 
down; 

(ii)  At  least  oqe  floor  level  exit 
remains  open  ta  provide  for  the 
deplaning  of  passenaars;  and 

(iii)  the  number  of  fli^  attendants  on 
board  is  at  least  naif  the  number 
required  by  $  12!1.391(a).  rounded  down 
to  the  next  knvar  ntmi^Mr  in  the  case  of 
fractions,  but  nsiver  fewer  than  one. 

(2)  The  certificate  holder  may 
subs^tute  for  the  required  flight 
attendants  othei  persons  qualified  in  the 
emergency  evacjiatinn  procedures  for 
that  aircraft  as  required  in  §  121.417,  if 
these  persons  ase  identified  to  the 
passei^ers. 

(3)  If  only  one  flight  attendant  or  other 
qualified  person  is  on  board  during  a 
stop,  that  flight  attendant  or  other 
qualified  perscm  shall  be  located  in 
accordance  with  the  certificate  holder's 


FAA'uyproved  operating  procedures.  If 
more  than  one  flight  attendant  or  other 
qualified  person  is  on  board,  the  flight 
attendants  or  other  qualified  persons 
shall  be  spsced  throughout  the  cabin  to 
provide  the  most  effective  assistance  for 
the  evacuation  in  case  of  an  emergency. 

§121.436   [Remove^ 

63.  Secticm  121.435  is  removed. 

1121.466  [Amendedl 

64.  Section  121.455  is  amended  by 
adding  the  words  "or  operator"  after  the 
words  "certificate  holder,"  wdierever 
they  appeer. 

1121.467  tAmends4 

65.  Secticm  121.457  is  amended  by 
adding  the  words  "or  operator"  after  the 
words  "certificate  holder,"  wherever 
they  appear. 

66.  Section  121.463  is  amended  in 
paragraphs  (a),  (b),  and  (d)  by  removing 
the  woids  "domestic  or  flag  air  carrier" 
and  adding,  in  their  place,  the  wrads 
"certificate  holder  conducting  domestic 
or  flag  operations;"  in  paragraph  (d)  by 
removing  the  words  "air  carrier"  and 
adding,  in  their  place,  the  wtwds 
"certificate  holder;"  and  by  revising 
paragraphs  (a)(2)  and  (c)  to  read  as 
K^ows: 

f121.463    Aircraft  <iapa<cl>er 

(a)«  *  •      , 

(2)  Operating  femiliarization 
consistLig  of  at  least  5  hours  observing 
operations  imder  this  part  from  the 
flight  deck  or,  for  airplanes  without  an 
observer  seat  on  the  fli^t  deck,  from  a 
forward  passenger  seat  with  headset  or 
speaker.  This  requirement  may  be 
reduced  to  a  minimum  of  2V^  hours  by 
the  substitution  of  one  additional 
takeoff  and  landing  for  an  hour  of  fli^t. 
A  person  may  serve  as  an  aircraft 
dispatcher  without  meeting  the 
requirement  of  this  paragraph  (a)  for  90 
days  after  initial  introduction  of  the 
airplane  into  operations  under  this  part. 

(c)  No  certificate  holder  conducting 
domestic  or  flag  operations  may  use  any 
person,  nor  may  any  person  serve,  as  an 
aircraft  dispatcher  unless  within  the 
preceding  12  calendar  months  the 
aircraft  dispatcher  has  satisfactorily 
completed  operating  familiarization 
consisting  of  at  least  5  hours  observing 
operations  imder  this  part,  in  one  of  the 
types  of  airplanes  in  each  group  to  be 
dispatched.  This  observation  shall  be 
made  bom  the  flight  deck  or,  for 
airplanes  without  an  observer  seat  on 
the  flight  deck,  from  a  forward 
passenger  seat  with  headset  or  speaker. 
The  requirement  of  paragraph  (a)  of  this 


section  may  be  reduced  to  a  minimum 
of  2^/z  hours  by  the  substituti<m  of  one 
additional  takeoff  and  landing  for  an 
hour  of  flight.  The  requirement  of  this 
paragraph  may  be  satisfied  by 
obsorvation  of  5  hours  of  simulator 
training  for  each  airplane  group  in  one 
of  the  simulators  approved  imder 
§  121.407  for  the  group.  However,  if  the 
requirement  of  paragraph  (a)  is  met  by 
the  use  of  a  simulator,  no  reduction  in 
hours  is  permitied. 
•       *       •        •       * 

67.  Sectim  121.470  is  revised  to  read 
as  follows: 

§121.470    AppHcabNtty. 

This  subpart  prescribes  flight  time 
limitations  and  rest  requirements  for 
domestic  operations,  except  that: 

(a)  Certificate  holders  conducting 
operations  with  airplanes  having  a 
passenger  seat  configuration  of  30  seats 
or  fewer,  excluding  each  crewnnember 
seat,  and  a  payload  capacity  of  7,500 
poimds  or  less,  may  comply  with  the 
applicable  requirements  of  §§  135.261 
through  135.273  of  this  chapter. 

(b)  Certificate  holders  conducting 
scheduled  operations  entirely  within 
the  States  of  Alaska  or  Hawaii  with 
airplanes  having  a  passenger  seat 
configuration  ofmore  than  30  seats, 
excluding  each  crewmember  seat,  or  A 
payload  capacity  of  more  than  7,500 
poimds,  may  comply  with  the 
requirements  of  subpart  R  of  this  put 
for  those  operaticms. 

68.  Section  121.480  is  revised  to  read 
as  follows: 

§121.460   AppNeabNtty. 

This  subpart  prescribes  flight  time 
limitations  and  rest  requirements  for 
flag  operations,  except  that  certificate 
holders  conducting  oper^ons  with 
airplanes  having  a  passenger  seat 
configuration  of  30  seats  or  fewer, 
excluding  each  crewmember  seat,  and  a 
payload  capacity  of  7,500  pounds  or 
less,  may  comply  with  the  applicable 
requirements  of  $$  135.261  tiffough 
135.273  of  this  diapter. 

■eo.  Secticm  121.500  is  revised  to  read 
as  follows: 

§121.800   Appllcabiiity. 

This  subpart  prescribes  flight  time . 
limitations  and  rest  requirements  ka .  . 
supplemental  operations,  except  that 
certificate  holders  conducting 
operations  with  airplanes  having  a 
passenger  seat  connguraticm  of  30  seats 
or  fewer,  excluding  each  crewmember 
seat,  and  a  payload  capacity  of  7,500 
pounds  or  less,  may  comply  with  the 
^plicable  recjuirements  of  $$  135.261 
through  135.273  of  this  chapter. 


7a  Section  121.571  is  amended  in 
paragraph  (a)(4)  by  removing  the  words 
"fli^t  attendant"  and  addii^  in  their 
plaoB,  the  word  "crewmembers;"  by 
adding  a  new  paragraph  (a)(l)(v);  and  by 
revising  the  introductory  text  of 
paragraph  (a)(3)  to  read  as  follows: 

§121.871    Briefing  passengers  before  take- 
off. 

(a)*  *  • 

(1)  '  '  • 

(v)  On  operations  that  do  not  use  a 
flight  attendant,  the  follovnng 
additional  information: 

(A)  The  placement  of  seat  backs  in  an 
upright  position  before  takeoff  and 
landing. 

(B)  ux»tion  of  survival  equipment. 

(C)  If  the  flight  involves  operations 
above  12,000  MSL,  the  nonnal  and 
emergency  use  of  oxygen. 

(D)  Location  and  operation  of  fire 
extinguisher. 

•  •        •        *        * 

(3)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  before  each  takeoff 
a  required  crewmember  assigned  to  the 
flight  shall  conduct  an  individual 
briefing  of  each  person  who  may  need 
the  assistance  of  another  person  to  move 
expeditiously  to  an  exit  in  the  event  of 
an  emergency.  In  the  briefing  the 
recpiired  crewmember  shall — 

•  •       •       •       • 

71.  Section  121.578(b)  introductory 
text  is  revised  to  read  as  follows: 

§121.678   Cabin  ozone  conoentFBtlon. 

(b)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  secticm,  no  certificate 
holder  may  operate  an  airplane  above 
the  following  flight  levels  unless  it  is 
sucoessfidly  demonstrated  to  the 
Administrator  that  the  concentraticm  of 
ozone  inside  the  cebin  will  not  exceed — 

•  •       •       •        • 

72.  Secticm  121.581  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 


§121J81 


En  route 


(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  eac±  certificate  holder 
shall  make  available  a  seat  on  the  flight 
deck  of  each  airplane,  used  by  it  in  air 
cximmerce.  for  cxxmpancy  by  the 
Administrator  while  conducrting  en 
route  inspec:tions.  The  location  and 
equipment  of  the  seat,  with  respect  to  its 
suitability  for  use  in  cx)nduc:ting  en 
route  inspecticms,  is  determined  by  the 
Administrator. 
•       •       •       •       • 

(c)  For  any  airplane  type  certificated 
before  December  20, 1995  for  not  more 


than  30  passengen  that  does  not  have 
an  observer  seat  on  the  flight  deck,  the 
certificate  holder  must  provide  a 
forward  passenger  seat  with  headset  or 
speaker  for  cxxnipancry  by  the 
Administrator  while  ccmducting  en 
route  inspecticms.  Notwithstanmng  the 
requirements  of  §  121.587,  the  cockpit 
door,  if  required,  may  remain  open 
during  such  inspec:tions..         *  '  'J- 

§121.583  (Amended] 

73.  Section  121.583(a)  is  amended  by 
removing  the  reference  to  ",121.161,." 

74.  Section  121.587  is  amencled  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (b)(3)  to  read  as  follows: 

§  121 J87   Ctealng  and  loddng  of  fllgtit 
crew  compartment  door. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  secrtion,  a  pilot  in  command 
of  an  airplane  that  has  a  lockable  flight 
crew  compartment  door  in  accordance 
with  §  121.313  and  that  is  carrying 
passengers  shall  ensure  that  the  door 
separating  the  flight  caew  compartment 
from  the  passenger  compartment  is 
closed  and  Icx^eid  during  flight 

(b)*  •  • 

(3)  When  a  jiunpseat  is  being  used  by 
pereons  authorizcKl  under  §  121.547  in 
airplanes  in  which  closing  and  lcx:king 
the  flight  crew  compartment  door  is 
impossible  while  the  jiunpseat  is  in  use. 

§121.589    [Amended] 

75.  Secrticm  121.589  is  amended  in 
paragraphs  (b)  and  (c)(2)  by  removing 
die  reference  "§  121.285(c)  of  Uiis  part" 
and  adding  in  its  place  "§  121.285  (c) 
and  (d)." 

76.  Section  121.590  is  revised  to  read 
as  follows: 

§121J00   Use  of  cenilleaisdlwid  airports. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  or  unless  otherwise 
authorized  by  the  Administrator,  no  air 
carrier,  and  no  pilot  being  used  by  an 
air  carrier  may,  in  the  conduct  of 
operations  governed  by  this  part, 
operate  an  aircraft  into  a  land  airport  in 
any  State  of  the  United  States,  the 
Distric:t  of  Columbia,  or  any  territory  or 
possessicm  of  the  United  States,  unless 
that  airport  is  certificeted  under  part 
139  of  this  chapter.  However,  an  air 
cerrier  may  designate  and  use  as  a 
required  alternate  airport  for  departure 
or  destination  an  airport  that  is  not 
certificated  under  part  139  of  this 
chapter. 

(b)  Certificate  holdera  conducrting 
passenger-cerrying  operations  with 
airplanes  designed  for  less  than  31 
passenger  seats  may  operate  those 
airplanes  into  airports  not  certificated 
imder  part  139  of  this  chapter  if  the 
following  cxinditions  are  met: 


(1)  The  airport  is  adequate  for  the 
proposed  operation,  (X)nsidering  such 
items  as  size,  surfece,  obstructions,  and 
lighting. 

(2)  For  an  airplane  carrying 
passengers  at  night,  the  pilot  may  not 
take  off  from,  or  land  at,  an  airport 
unless — 

(i)  The  pilot  has  determined  the  wind 
ciirec:tion  from  an  illuminated  wind 
direcrtion  indicator  or  local  ground 
cx>mmunications  or,  in  the  case  of 
takeoff^  that  pilot's  personal 
observations;  and 

(ii)  The  limits  of  the  area  to  be  used 
for  landing  or  takeoff  are  clearly  shown 
by  bcmndary  or  runway  marker  lights.  If 
the  area  to  be  used  for  takeoff  or  Unrfing 
is  marked  by  flare  pots  or  lanterns,  their 
use  must  be  approved  by  the 
Administrator. 

n.  Section  121.639  is  amended  by 
revising  the  section  heading  and 
revising  paragraph  (c)  to  read  as  follows: 

§121^639    Fuel  supply:  Ail  domeetic 
operations. 

(c)  Thereafter,  to  fly  for  45  minutes  at 
normal  cruising  foel  consumption  or, 
for  certificete  holdera  who  are 
authorized  to  conducrt  day  VFR 
operations  in  their  operations 
specificetions  and  who  are  operating 
ncmtransport  cetegory  airplanes  type 
certificated  after  December  31, 1964,  to 
fly  for  30  minutes  at  nonnal  cnuising 
foel  consumption  for  day  VFR 
operations. 

78.  Section  121.643  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)(3)  to  read  as  follows: 

§121.643    Fuel  supply:  NontuiWne  and 
turtw-propeller-powsrsdairplanee; 
supplemental  operations. 

(a)*  *  • 

(3)  Thereafter,  to  fly  for  45  minutes  at 
normal  cruising  foel  consumption  or, 
for  certificate  holdera  who  are 
authorized  to  cx>nduct  day  VFR 
operations  in  their  operations 
specificetions  and  who  are  operating 
nontrans]}ort  category  airplanes  type 
certificated  after  December  31, 1964,  to 
fly  for  30  minutes  at  normal  cruising 
foel  consimiption  for  day  VFR 
operations. 

79.  Section  121.703  is  amended  in 
paragraph  (d)  by  removing  the  words 
"FAA  Flight  Standards  Distiict  OfBce 
charged  with  the  overall  inspection  of 
the  certificate  bolder"  and  adding,  in 
then  place,  the  words  "certificate- 
holding  district  office"  and  by  revising 
paragraphs  (a)(12)  and  (f)  to  read  as 
follows: 
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I121JQ9   Msclifnicsl  wlliWIWy  npom. 

W  •  •       1 

(12)  An  unvfaktted  landing  gear 
extenaion  or  retraction,  or  an  unwanted 
opening  or  doalng  of  landing  gear  doors 
during  flight; 


(!)  A  caitificale  holder  that  is  also  the 
holder  of  a  Ty^  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  ManufiKturer  Approval,  or  a 
Technical  Standard  CMer 
Authorization,  er  that  is  the  licensee  of 
a  type  certificate  holder,  need  not  repOTt 
a  bUine.  malfunction,  or  defect  under 
this  section  if  the  fkllure,  malfunction, 
or  defisct  has  been  reported  by  it  under 
§  21.3  of  this  chapter  or  under  the 
scddent  reportkig  provisirais  of  14  CFR 
part  830.  i 

80.  Section  121.713  is  revised  to  read 
as  follows:        ' 

§  121.719   Relai0on  ol  oonMda  and 
aNMMfeMnlss  OBSMnefdel  opeiaiofs  wim 
eonduct  Intraeiits  opefsdons  for 
Gompanmian  orimro. 

(a)  Each  onnsiercial  operator  who 
conducts  intrastate  operations  for 
compensation  or  hire  shall  keep  a  copy 
of  tmdx  written  contract  under  which  it 
provides  sOTvioes  as  a  commercial 
operator  for  a  period  of  at  least  1  year 
after  the  date  of  execution  of  the 
contract  In  the  case  of  an  oral  contract, 
it  shall  keep  a  i^emorandum  stating  its 
elements,  uid  oif  any  amendmmts  to  it. 
for  a  period  of  et  least  one  year  after  the 
executicm  of  thst  contract  or  change. 

(b)  Each  comtiercial  operator  who 
conducts  intrastate  operations  for 
cbmpensaticni  qr  Iuqb  shall  submit  a 
finatiriwl  reporti  for  the  first  6  months  of 
each  fiscal  yearland  another  ftnanrial 
report  for  each  complete  fiscal  year.  If 
that  person's  operating  certificate  is 
suspended  for  more  than  29  days,  that 
person  shall  submit  a  financial  report  as 
of  the  last  day  of  the  mcmth  in  which 
the  suspension  is  terminated.  The  report 
required  to  be  submitted  by  this  section 
shall  be  submitted  within  60  days  of  the 
last  day  of  the  period  covered  by  the 
report  md  mu^  include— ' 

(1)  A  balance!  sheet  that  shows  assets. 
liabUities,  and  tiet  worth  on  the  last  day 
of  the  reporting  period; 

(2)  The  inforfiation  required  by 

S  119.35  (g)(2),  (g)(7).  and  (g)(8)  of  this 
chapter, 

(3)  An  itemization  of  claims  in 
litioBtion  against  the  applicant,  if  any,  as 
of  me  last  day  9f  the  period  covered  by 
the  report; 

(4)  A  profit  and  loss  statement  with 
the  seperation  of  items  relating  to  the 
aj^licant's  coo|mercial  operator 


activities  fitun  his  other  business 
activities,  if  any;  and 

(S)  A  list  of  each  contract  diet  gave 
risis  to  operating  income  on  the  profit 
and  loss  statement,  including  the  names 
and  addresses  of  the  contracting  parties 
and  the  nature,  scope,  date,  and 
diiration  of  each  contract.. 

f  121.715    [Rsmovsdl 

81.  Section  121.715  is  removed. 

82.  Appendix  K  is  added  to  part  121 
to  reed  as  foUows: 


Appendix  K  to  Part : 
Requirements  fiv  Certain 
TuAwinvpeUer  Powered  Airplanes 

1.  Applicability.  This  appendix  specifies 
requiiements  for  the  fblkming  tutbopropeller 
powered  airplanes  that  most  cxtmply  with  the 
Aitplane  fttturuiance  Operating  Limitations 
in  B  121.189  through  121.197: 

a.  After  December  20,  2010,  each  airplane 
manufactured  before  March  20, 1997  and 
type  certificated  in  the: 

i.  Normal  category  before  July  1, 1970,  and 
meets  special  conditions  Issued  by  the 
Administrator  for  airplanes  intended  fat  use 
in  operations  undw  part  135  of  this  clupter. 

iL  Normal  category  before  )uly  19, 1970, 
and  meets  the  additional  airworthiness 
standards  in  SFAR  Na  23  of  14  CFR  part  23. 

UL  Normal  category,  and  complies  with  the 
additional  airworthiness  standards  in 
appendix  A  of  part  135  of  this  chapter. 

iv.  Normal  category,  and  cranplies  with 
section  l.(a)  or  1.0))  of  SFAR  No.  41  of  14 
CFR  part  21. 

b.  After  March  20, 1997,  each  airolane: 
L  Type  certificated  prior  to  March  29, 

1999,  in  the  commuter  category. 

ii.  Muubctured  on  or  after  March  20, 
1997,  and  that  was  type  cwtificated  in  the 
normal  category,  and  complies  with  the 
requirements  described  in  paragraplu  l.a.i 
through  iii  of  this  appendix. 

2.  Background.  Sections  121.157  and 
121.173(b)  require  that  the  airplanes  operated 
under  this  part  and  descrilted  in  paragraph  1 
of  tltis  appendix,  comply  with  the  Airplane 
Performance  Operating  Limitations  in 

§$  121.189  through  121.197.  Airplanes 
described  in  §  121.157(f)  and  paragraph  l.a  of 
this  appendix  must  comply  on  and  after 
December  20,  2010.  Airplanes  described  in 
%  121.157(e)  and  paragraph  l.b  of  tliis 
appendix  must  comply  on  and  after  March 
20, 1997.  (Airplanes  type  certificated  in  the 
normal  category,  and  in  accordance  with 
SFAR  No.  41  of  14  CFR  part  21.  as  described 
in  paragraph  l.a.iv  of  this  appendix,  may  not 
be  produced  after  October  17, 1991.) 

3.  References.  Unless  otherwise  specified, 
references  in  this  appendix  to  sections  of  part 

.  23  of  this  chapter  are  to  those  sections  of  14 
CFR  part  23,  as  amended  by  Amendment  Na 
23-45  (August  6, 1993,  58  FR  42156). 

Performance 

4.  Interim  Airplane  Performance  Operating 
Limitations. 

a.  Until  December  20, 2010,  airplanes 
described  in  paragraph  l.a  of  this  appendix 
may  continue  to  cmnply  with  the 
requirements  in  subpart  I  of  pert  135  and 


S  135.181(aK2)  of  tliis  chapter  that  apply  to 
small,  nootranspOTt  category  airplanss. 

b.  Until  March  20, 1997,  airplanes 
described  in  paragraph  l.b.i  of  this  appendix 
may  continue  to  comply  with  the 
requirements  in  subpart  I  of  part  135  of  this 
chapter  that  apply  to  onunuter  category 
aiiplanas. 

5.  Final  Airplane  Performance  Operating 
Limitations. 

a.  Through  an  amended  type  certification 
program  or  a  supplemental  type  certification 
program,  each  airplane  described  in 
paragraph  l.a  and  l.b.ii  of  this  appendix 
must  be  shown  to  comply  with  the  commuter 
category  performance  requirements  specified 
in  this  appendix,  which  are  included  in  part 
23  of  this  diapter.  Each  new  revision  to  a 
current  airplane  performance  operating 
limitation  for  an  airplane  that  is  or  has  been 
dranonstrated  to  comply,  must  also  be 
approved  by  the  Administrator.  An  airplane 
approved  to  the  requirements  of  section  l.(b) 
of  SPAR  Na  41  of  14  CFR  part  21,  as 
described  in  paragraph  l.a.iv  of  this 
appendix,  and  tliat  has  been  demonstrated  to 
comply  with  the  additional  requirements  of 
section  4.(c)  of  SFAR  No.  41  of  14  CFR  part 
21  and  International  Civil  Aviation 
Organization  Annex  8  (available  from  the 
FAA,  800  Independence  Avenue  SW., 
Washington,  D6  20591),  will  be  considered 
to  be  in  compliance  vrith  the  commuter 
category  perffannance  requirements. 

b.  Each  turbopropeller  powreied  airplane 
subject  to  tids  appendix  must  be 
dancmstrated  to  ounply  with  the  airplane 
performance  operating  limitation 
requirements  of  this  dbapter  specified  as 
follows: 

i.  Section  23.45  Performance  General. 

ii.  Section  23.51  Takeoff 

iii.  Section  23.53  Takeoff  speeds. 

iv.  Section  23.55  Accelerate  stop  distance. 

V.  Section  23.57  Takeoff  path. 

vi.  Section  23.59  Takeoff  distance  uid 
takeoff  tun. 

vii.  Section  23.61  Takeoff  flight  patli. 

viii.  Section  23.65  Climb:  All  engines 
operating. 

ix.  Section  23.67  Qimb:  one  engine 
inoperative. 

X.  Section  23.75 1  .ending. 

xi.  Section  23.77  Balked  landing. 

xiL  Sections  23.1581  through  23.1589 
Airplane  flight  manual  and  approved  manual 
material 

6.  Operation.  After  compliance  with  the 
final  airplane  performance  operating 
limitations  requirements  has  been 
demonstrated  and  added  to  the  Airplane 
Flight  Manual  perfoimance  data  of  the 
affected  airplane,  that  airplane  must  be 
operated  in  accordance  with  the  performance 
limitations  of  §§  121.189  through  121.197. 

83.  A  new  appendix  L  is  added  to  part 
121  to  read  as  follows: 

Appendix  L  to  Part  121— Type 
Certification  Regulations  Made 
Previously  Efiisctive 

Appendix  L  lists  regulations  in  this  part 
tiiat  require  compliance  with  standards 
contained  in  superseded  type  certification 
regulations  that  continue  to  apply  to  certain 
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transport  category  airplanes.  The  tables  set 
out  citations  to  current  CFR  section, 
applicable  aircraft,  superseded  type 
certification  regulation  and  applicaUe  time 


periods,  and  the  CFR  edition  and  Federal 
Regialer  documents  where  the  regulation 
having  i^or  effect  is  found.  Copies  of  all 
superseded  regulations  may  be  obtained  at 


the  Federal  Aviation  Administration  Law 
Library,  Room  924,  800  Independence 
Avenue  SW.,  Washington,  DQ 


Part  121  sedkm 


§l2l.3i2(a)(l)(0 


§l2l.3l2(a)(1Kii) 


§l21.312(a)(2)(9 

•X 


i121.312(a)(3)(0 


§121.312(8)0)00 


§l2i.3l2(b)(i)and(2) 
§121.312(0) .-....». '.. 


Applicable  aircraft 


Transport  category;  or  nonlranaport  category  type  cer- 
tMcaled  before  Jarxiary  1,  1966:  pessengar  capecity 
of  20  or  more;  manufactured  prior  to  August  20, 1990. 


Transport  category;  or  nontransport  category  type  cer- 
tHicaled  before  January  1,  1965;  passenger  capacity 
of  20  or  more;  manufactured  after  August  19, 1990. 


Transport  category;  or  nontransport  category  type  cer- 
tificate before  January  1,  1965;  appliration  for  type 
certificate  filed  prior  to  May  1,  1972;  subetantiaNy 
complete  replacement  of  cabin  interior  on  or  after 
May  1, 1972. 

Trara^xxt  category  type  certificated  after  January  1, 
1958;  nontransport  category  type  certificated  after 
January  1,  1958,  txjt  before  January  1,  1965;  pas- 
senger capacity  of  20  or  more;  substantially  cornplete 
replacement  of  tfie  cabin  interior  on  or  after  Marcti  6, 
1995. 

Transport  category  type  certificated  alter  January  1, 
1956;  nontransport  category  type  certificated  after 
January  1,  1958,  but  before  January  1,  1965;  pas- 
senger capacity  of  20  or  more;  substantially  complete 
reptocement  of  Vne  cabin  Interior  on  or  after  August 
20, 1990. 


Transport  category  airplane  type  certificated  after  Janu- 
ary 1 ,  1958;  Nontransport  category  airpiane  type  cer- 
tificated after  December  31, 1964. 

Airplane  type  certificated  in  aocordarx»  with  SFAR  No. 
41;  maximum  certificated  takeoff  weight  In  excess  of 
12^500  pounds. 


Proviskins:  CFFVFR  r^erences 


Heat  release  rate  testing.  14  CFR  25.853(d)  In  effect 
Merch  6,  1995:  14  CFR  perts  1  to  59,  Revised  ss  of 
January  l,  1995,  and  amended  by  Amdt  25-63,  60 
FR6623,  Febnjary2, 1995. 

Foimerty  14  CFR  25.853(a-1)  in  effect  August  20, 
1986: 14  CFR  parts  1  to  59,  Revised  as  of  January  1, 
1966. 

Heat  release  rate  and  smoke  testing.  14  CFR  25.853(d) 
in  effect  Marcfi  6,  1995:  14  CFR  perts  1  to  59.  Re- 
vised as  of  January  1,  1995,  and  amerxled  by  Amdt 
25-83.  60  FR  6623,  February  2,  1995. 

Formerty  14  CFR  25.853(a-l)  in  effect  September  26, 
1988: 14  CFR  perts  1  to  59,  Revised  as  of  January  1 , 
1988.  and  amended  by  Amdt  25-66,  53  FR  32584, 
August  25,  1988 

Proviaions  of  14  CFR  25.863  in  effect  on  April  30,  1972: 
14  CFR  perts  1  to  59.  Revised  as  of  January  1, 1972. 


Heat  release  rate  testing.  14  CFR  25.853(d)  in  effect 
March  6,  1995:  14  CFR  parts  1  to  59,  Revised  as  of 
January  1,  1995;  and  amended  by  Amdt  25-83,  60 
FR6623.  Febnjary2. 1995. 

Fomwrty  14  CFR  25.863(a-1)  in  effect  August  20, 
1966:  14  CFR  parts  1  to  59.  Revised  as  of  January  1, 
1986. 

Heat  release  rate  arKl  smoke  testing.  14  CFR  25.853(d) 
in  effect  March  6,  1995;  14  CFR  perts  1  to  59.  Re- 
vised as  of  January  1,  1995;  and  amerxled  by  Amdt 
25-83,  60  FR  6623,  February  2,  1995. 

Formerty  14  CFR  §25.853(a-1)  in  effect  Septerrber  26, 
1988:  CFR,  Title  14,  Parts  1  to  59.  Revised  as  of 
January  1,  1988.  and  amerxled  t>y  Amdt  25-66,  53 
FR  32584.  August  25,  1988. 

Seat  cushkms.  14  CFR  25.853(c)  effective  on  Novem- 
ber 26.  1964:  14  CFR  perts  1  to  59.  Revised  as  of 
January  1.  1984.  and  amended  by  Amdt  25-69,  49 
FR  43188,  October  26,  1984. 

Compertment  Interior  requirentenls.  14  CFR  25.853(a) 
in  effect  March  6.  1995:  14  CFR  parts  1  to  59,  Re- 
vised as  of  January  l,  1995,  arvj  amended  by  Amdt 
25-83,  60  FR  6623,  February  2,  1995. 

Formerty  14  CFR  25.853(a).  (b-1),  (b-2).  and  (b-3)  in 
effect  on  September  26.  1978:  14  CFR  perts  1  to  59, 
Revised  as  of  January  1, 1978. 


PART  12fr--CERTinCATK)N  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATINQ  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6.000 
POUNDS  OR  MORE 

84.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g],  1153, 40101. 
40105, 40103. 44113.  44701-44705.  44707- 
44714. 44716-44717.  and  44722. 

85.  The  heading  for  14  CFR  part  125 
is  revised  as  set  forth  above. 

86.  Paragraph  (b)(4)  of  §  125.1  is 
revised  to  read  as  foUows: 


§125.1    AppHeabitity. 


(b) 


(4)  They  are  being  operated  under  part 
91  by  an  operator  certificated  to  operate 
those  airplanes  under  the  rules  of  parts 
121. 135,  or  137  of  this  chapter,  they  are 
being  operated  under  the  appUcable 
rules  of  part  121  or  part  135  of  this 
chapter  by  an  applicant  for  a  certificate 
under.part  119  of  this  chapter  or  they 
are  being  operated  by  a  foreign  air 
carrier  or  a  foreign  person  engaged  in 
common  carriage  solely  outside  the 
United  States  under  part  91  of  this 
chapter,  or 


PART  127-CERnnCATION  AND 
OPERATIONS  OF  SCHEDULED  AIR 
CARRIERS  WITH  HELICOPTERS 
[REMOVEQl 

87.  Part  127  is  removed. 

PART  13&-0PERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

88.  The  authority  citation  for  part  135 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  44113,  44701, 
44702.  44705.  44709,  44711-44713,  44715- 
44717,  44722. 

89.  The  heading  for  part  135  is  revised 
to  read  as  set  forth  above. 
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90.  SectioD  136.1  is  onended  by 
levising  pangrath  (a)  and  by  removing 
and  rasarving  f^afftipti  (b)  to  raad  as 
follows: 

•  13&1 

(a)  Ibis  part  prescribes  rules 
goveniing'^ 

(1)  Tbe  commuter  or  on-demand 
operations  of  eacb  person  wbo  bolds  or 
is  remiiiad  to  bold  an  Air  Carrier 
Certfficate  or  O^sradng  Certificate  .^.^^ 
undw  part  119  df  tbis  cbapter. 

(2)  ^cb  persco  employed  or  used  by 
a  certificate  bolder  conducting 
operatioDS  under  tbis  part  including  tbe 
maiwtananfo,  preventative  maintmance 
and  akaration  of  an  aircraft. 

(3)  The  transptvtadon  of  mail  by 
aircraft  conducted  undor  a  postal 
service  ctmtract  awarded  under  39 
U.S.C  5402c. 

(4)  Eacb  person  who  applies  for 
provisional  approval  of  an  Advanced 
Qualification  Program  curriciiliun, 
cauriculum  sugi^ent,  or  portion  of  a 
curriculum  segi^ent  imder  SFAR  No.  58 
of  14  CFR  part  121  and  each  person 
employed  or  us4d  by  an  air  carrier  or 
commercial  operate  under  tbis  part  to 
perform  training,  qualification,  or 
evaluation  functions  imder  an 
Advanced  Qualification  Program  under 
SFAR  No.  58  of  14  CPU  part  121. 

(5)  Nonstop  s%btseeing  flights  for 
con^>ensation  or  hire  that  begin  and  end 
at  the  same  airport,  and  are  conducted 
within  a  25  statate  mile  radius  of  that 
airport:  bowevet,  except  Cor  operations 
subject  to  SFAR  50-2,  these  (^)eration8, 
when  conducted  for  compensation  or 
hire,  must  comply  only  with  $$  135.249, 
135.251, 135.258, 135.255,  and  135.353. 

(6)  Each  penqn  who  is  on  board  an 
aircraft  being  operated  imder  this  part. 

(7)  Eacb  pers<»n  who  is  an  applicant 
for  an  Air  Carrier  Certificate  or  an 
Operating  Certificate  imder  119  of  tbis 
cbapter,  when  Qonducting  proving  tests. 

91.  Section  1^5.2  is  revised  to  read  as 
follows: 

1138.2   CompHwiceechedulefefopetlors 
that  iranaWooie  part  121  eftWaetiaplsr 
oefttin  new  enlisit  operators. 

(a)  AppUcabiiity.  This  section  applies 
to  the  following 

(1)  Each  certificate  holder  that  was 
issued  an  air  carrier  or  operating 
certificate  and  operations  specifications 
under  the  requirements  of  part  135  of 
this  chapter  or  nnder  SFAR  No.  38-2  of 
14  CFR  part  121  before  January  19, 
1996,  ami  that  inducts  scheduled 
passenger-carryjbig  operations  with: 

(i)  Nontranspbrt  category 
turixjpropeller  powered  airplanes  type 
certificated  after  December  31, 1964, 


that  have  a  passengw  seat  configuration 
of  10-19  seats; 

(ii)  Transport  category  turbopropeller 
powered  aii^planes  that  have  a  passenger 
seat  confisuratioi  of  20-30  seats;  or 

(iii)  Turoojet  engine  powered 
airi^anes  bavins  a  passenger  seat 
configuration  of  1-30  seats. 

(2)Eacb  person  who,  after  January  19, 
1996,  applies  for  or  obtains  an  initial  air 
carrier  or  operating  certificate  and 
operations  specifications  to  conduct 
scheduled  passenger-carrying 
operations  in  tbe  kinds  of  airplanes 
described  in  paragraphs  la)(l)(i), 
(aHl)(il).  or  paragraph  (a)(l)(iii)  of  tbis 
section. 

(b)  Obtaining  operations 
specifications.  A  certificate  holder 
described  in  paragraph  (a)(1)  of  this 
section  may  not,  after  March  20, 1997. 
operate  an  airplane  described  in 
paragraphs  (a)(lXi).  (a)(l)(ii),  or 
(a)(l)(iii)  of  this  section  in  scheduled 
passenger-carrying  operations,  unless  it 
obtains  operations  specifications  to 
conduct  its  scheduled  operations  under 
part  121  of  tbis  chapter  on  or  before 
March  20, 1997. 

(c)  Regular  or  accelerated  compliance. 
Except  as  provided  in  paragraphs  (d), 
(e),  and  (i)  of  this  section,  eacb  ^ 
certificate  holder  described  in 
paragraphs  (a)(1)  of  this  section  shall 
comply  with  each  applicable 
requirement  of  part  121  of  tbis  chapter 
on  and  after  March  20. 1997  or  on  and 
after  the  date  on  which  the  certificate 
holder  is  issued  operations 
specifications  under  this  part, 
whichever  occurs  first.  Except  as 
provided  in  paragraphs  (d)  and  (e)  of 
this  section,  eedi  person  described  in 
paragraph  (a)(2)  of  tbis  secti<m  shall 
comply  with  each  applicable 
requirement  of  part  121  of  this  chapter 
on  and  after  the  date  on  which  that 
person  is  issued  a  certificate  and 
operations  specifications  under  part  121 
of  this  chapter. 

(d)  Delayed  compliance  dates.  Unless 
paragraph  (e)  of  this  section  specifies  an 
earlier  compliance  date,  no  certificate 
holder  that  is  covered  by  paragraph  (a) 
of  this  section  may  operate  an  airplane 
in  14  CFR  part  121  (^rations  on  or 
after  a  date  listed  in  tbis  paragraph 
unless  that  airplane  meets  tbe 
applicable  requirement  of  this 
paragraph: 

(ifNontronsporf  category 
turbopropeller  powered  airplanes  type 
certificated  after  December  31, 1 964, 
that  have  a  passen^r  seating 
configuration  of  10-19  seats.  No 
certificate  holder  may  operate  imder 
this  part  an  airplane  that  is  described  in 
paragraph  (a)(l)(i)  of  tbis  section  on  or 
after  a  date  listed  in  paragraph  (d)(1)  (i). 


(ii).  and  (Hi)  of  tbis  section  unless-tbat 
aiq>lane  meets  tbe  applicable 
requirement  listed  in  paragraph  (dMD 
H).  (ii).  and  (iU)  of  tbis  section: 
(i)  December  22. 1997: 

(A)  Section  121.289.  Landing  gear 
aural  wamhig. 

(B)  Section  121.308,  Lavatory  fire 
protection. 

(C)  Section  121.310(e),  Emergency 
exit  handle  illumination. 

(D)  Section  121.337(b)(8),  Protective 
breathing  equipment 

(E)  Section  121.340.  Emergency 
flotation  means. 

(ii)  December  20. 1999:  Section 
121.342.  Pitot  beat  indication  system, 
(iii)  December  20,  2010: 

(A)  For  airplanes  described  in 

§  121.157(f),  the  Airplane  Performance 
Operating  UmiUtions  in  $§  121.189 
through  121.197. 

(B)  Section  121.161(b),  Ditching 
approval. 

[Q  Section  121.305(j).  Third  attitude 
indicator. 

(D)  Section  121.312(c),  Passenger  seat 
cushion  flammability. 

(2)  Transport  category  turbopropeller 
powered  airplanes  that  have  a 
passenger  seat  configuration  of  20-30 
seats.  No  certificate  holder  may  operate 
under  this  part  an  airplane  that  is 
described  in  paragraph  (a)(l)(ii)  of  tbis 
section  on  or  after  a  date  listed  in  this 
paragraph  (d)  imless  that  airplane  meets 
tbe  applicable  requirement  listed  in  tbis 
pan^raph  (d): 

(i)  Decembw  22, 1997: 

(A)  Section  121.308,  Lavatory  fire 
protection. 

(B)  Section  121.337(b)  (8)  and  (9), 
Protective  breething  equipment. 

(C)  Section  121.340,  Emergency 
flotation  means. 

(ii)  December  20. 2010:  Section 
121.305(j),  Third  attitude  indicator. 

(e)  Newly  manufactured  airplanes.  No 
certificate  hol^r  that  is  described  in 
paragraph  (a)  of  this  section  may  operate 
under  part  121  of  this  chapter  an 
airplane  manufactured  on  or  after  a  date 
listed  in  this  paragraph  (e)  unless  that 
airplane  meets  the  applicable 
requirement  listed  in  this  paragraph  (e). 

(1)  For  nontransport  category 
turbopropeller  powered  airplanes  type 
certificated  after  December  31, 1964, 
that  have  a  passenger  seat  configuration 
of  10-19  seats: 

(i)  Manufactured  on  or  after  March  20, 
1997: 

(A)  Section  121.30S(i).  Third  attitude 
indicator. 

(B)  Section  121.311(f),  Safety  belts 
and  shoulder  harnesses. 

(ii)  Manufactured  on  or  after 
December  22, 1997:  Section  121.317(a), 
Fasten  seat  belt  light. 


(iii)  Manufactured  on  or  after 
December  20, 1999:  Section  121.293, 
Takeoff  warning  system. 

(2)  For  transport  category 
tiubopropeller  powered  airplanes  that 
have  a  passenger  seat  configuration  of 
20-30  seats  manufactured  on  or  after 
March  20, 1997:  Section  121.305(j), 
Third  attitude  indicator. 

(f)  New  type  certification 
requirements.  No  person  may  operate  an 
airplane  for  which  the  application  for  a 
type  certificate  was  filed  after  March  29, 
1995,  in  14  CFR  part  121  operations 
unless  that  airplane  is  type  certificated 
imder  part  25  of  tbis  chapter. 

(g)  Transition  plan.  Before  March  19, 
1996  each  certificate  holder  described  in 
paragraph  (a)(1)  of  this  section  must 
submit  to  the  FAA  a  transition  plan 
(containing  a  calendar  of  events)  for 
moving  fiom  conducting  its  scheduled 
operations  under  the  commuter 
requirements  of  part  135  of  this  chapter 
to  the  requirements  for  domestic  or  flag 
operations  under  part  121  of  this 
chapter.  Each  transition  plan  must 
contain  details  on  the  following: 

(1)  Plans  for  obtaining  new  operations 
specifications  authorizing  domestic  or 
flag  operations; 

(2)  Plans  for  being  in  compliance  with 
tbe  applicable  requirements  of  part  121 
of  tbis  chapter  on  or  before  March  20, 
1997; and 

(3)  Plans  for  complying  with  the 
compliance  date  schedules  contained  in 
paragraphs  (d)  and  (e)  of  this  section. 

(h)  Continuing  requirements.  Until 
each  certificate  holder  that  is  covered  by 
paragraph  (a)  of  this  section  meets  the 
specific  compliance  dates  listed  in 
paragraphs  (d)  and  (e)  of  this  section, 
the  certificate  holder  shall  comply  with 
the  applicable  airplane  and  equipment 
requirements  of  part  135  of  this  chapter. 

(i)  Delayed  pilot  age  limitation.  (1) 
Notwithstanding  §  121.383(c)  of  this 
chapter,  and  except  as  provided  in 
paragraph  (i)(2)  of  this  section,  a 
certificate  holder  covered  by  paragraph 
(a)(1)  of  this  section  may  use  the 
services  of  a  person  as  a  pilot  after  that 
person  has  reached  his  or  her  60th 
birthday,  until  December  20, 1999. 
Notwithstanding  §  121.383(c)  of  this 
chapter,  and  except  as  provided  in 
paragraph  (i)(2)  of  this  section,  a  person 
may  serve  as  a  pilot  for  a  certificate 
holder  covered  by  paragraph  (a)(1)  of 
this  section  after  that  person  has 
reached  his  or  her  60tn  birthday,  until 
December  20, 1999. 

(2)  Paragraph  (i)(l)  applies  only  to 
persons  who  were  employed  as  pilots  by 
a  certificate  holder  covered  by 
paragraph  (a)(1)  of  this  section  on  or 
before  Marcb  20, 1997. 


H  135.5. 135.9. 136.10, 136.11. 136.13, 
135.15.  and  135.17    [Removed]  • 

92.  Sections  135.5, 135.9, 135.11, 
135.13, 135.15,  and  135.17  are  removed. 

f  135.7    [Amended] 

93.  Section  135.7  is  amended  by 
removing  "§  135.5"  wherever  it  appears 
and  addbig  in  its  place  "part  119  of  this 
chapter". 


f  135.21    [An 

94.  Section  135.21  (b)  and  (f)  are 
amended  by  removing  "principal 
operations  base"  and  adding  in  its  place 
'  principal  base  of  operations." 

§135.23    [Amended] 

95.  Section  135.23(a)  is  amended  by 
removing  the  reference  "§  135.37(a)" 
and  adding  in  its  place  "§  119.69(a)  of 
this  chapter". 

f  135.27. 135.29. 135.31, 135.33, 135.35. 
135.37.  and  135.39    [Removed] 

96.  Section  135.27. 135.29, 135.31, 
135.33, 135.35, 135.37,  and  135.39  are 
removed. 

97.  Section  135.41  is  revised  to  read 
as  follows: 

1 135.41    Carriage  of  narcotic  drugs, 
marihuana,  and  depreaaant  or  stimulant 
drugs  or  substancea. 

If  the  holder  of  a  certificate  operating 
under  this  part  allows  any  airaeft 
owned  or  leased  by  that  holder  to  be 
engaged  in  any  operation  that  the 
certificate  holder  knows  to  be  in 
violation  of  §91. 19(a)  of  this  chapter, 
that  operation  is  a  basis  for  suspending 
or  revoking  the  certificate. 

§135.43    [Amended] 

98.  Section  135.43  is  amended  by: 

a.  Revising  "FAA  Flight  Standards 
District  Office  charged  with  the  overall 
inspection"  in  paragraph  (b)  to  read 
"certificate-holding  district  office." 

b.  Revising  "Flight  Standards  District 
Office"  in  paragraph  (c)  to  read 
"certificate-holdii^  district  office." 

99.  Section  135.64  is  added  to  read  as 
follows: 

§135.64    Retention  of  contracts  and 
amendments:  Commercial  operators  wito 
conduct  intraalals  operatlona  for 
compensation  or  hire. 

(a)  Each  commercial  operator  who 
conducts  intrastate  operations  for 
compensation  or  hire  shall  keep  a  copy 
of  each  written  contract  under  which  it 
provides  services  as  a  commercial 
operator  for  a  period  of  at  least  one  year 
after  the  date  of  execution  of  the 
contract.  In  the  case  of  an  oral  contract, 
it  shall  keep  a  memorandimi  stating  its 
elements,  and  of  any  amendments  to  it, 
for  a  period  of  at  least  one  year  after  the 
execution  of  that  contract  or  change. 


(b)  Each  commercial  operator  who 
conducts  intrastate  operations  for 
compensation  or  hire  shall  submit  a 
financial  report  for  tbe  first  6  months  of 
each  fiscal  year  and  another  financial 
report  for  each  complete  fiscal  year.  If 
that  person's  operating  certificate  is 
suspended  for  more  than  29  days,  that 
pereon  shall  submit  a  financial  report  as 
of  the  last  day  of  tbe  month  in  which 
the  suspension  is  terminated.  The  report 
required  to  be  submitied  by  this  section 
shall  be  submitted  within  60  days  of  the 
last  day  of  the  period  covered  by  the 
report  and  must  include — 

(1)  A  balance  sheet  that  shows  assets, 
babilities,  and  net  worth  on  the  last  day 
of  the  reporting  period; 

(2)  The  information  required  by 

§  119.35  (h)(2).  (h)(7).  and  (h)(8)  of  Uiis 
chapter; 

(3)  An  itemization  of  claims  in 
litigation  against  tiie  applicant,  if  any,  as 
of  the  last  day  of  the  period  covered  by 
the  report; 

(4)  A  profit  and  loss  statement  with 
the  separation  of  items  relating  to  the 
appUcant's  commercial  operator 
activities  from  his  other  business 
activities,  if  any;  and 

(5)  A  Ust  of  each  contract  that  gave 
rise  to  operating  income  on  the  profit 
and  loss  statement,  including  the  names 
and  addresses  of  the  contracting  parties 
and  the  nature,  scope,  date,  and 
duration  of  each  contract. 

§135.105    [Amended] 

100.  Section  135.105(a)  is  amended  by 
revising  the  phrase  "by  a  Commuter  Air 
Carrier  (as  defined  in  §  298.2  of  this 
title)  in  passenger-carrying  operations" 
to  read  "in  a  commuter  operation,  as 
defined  in  part  119  of  this  chapter." 

§135.165    [Amended] 

101.  Section  135.165(a)  is  amended  by 
revising  the  phrase  "carrying  passengers 
as  a  Commuter  Air  Carrier"  as  defined 
in  part  298  of  this  title."  to  read  "in  a 
commuter  operation,  as  defined  in  part 
119  of  this  chapter." 

102.  Section  135.243(a)  is  revised  to 
read  as  folloMrs: 

§135.243    Pilot  in  commend  qualifications. 

(a)  No  certificate  holder  may  use  a 
pereon,  nor  may  any  person  serve,  as 
pilot  in  command  in  passenger-carrying 
operations — 

(1)  Of  a  turbojet  airplane,  of  an 
airplane  having  a  passenger-seat 
configuration,  excluding  each 
crewmember  seat,  of  10  seats  or  more, 
or  of  a  multiengine  airplane  in  a 
commuter  operation  as  defined  in  part 
119  of  this  chapter,  imless  that  person 
holds  an  airline  transport  pilot 
certificate  with  appropriate  category  and 
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class  ratings  aqd,  if  required,  an 
appropriate  ty^  rating  for  tliat  airplane. 

[2)  Of  a  henqopter  in  a  scheduled 
interstate  air  transpcHtation  operaticm  by 
an  air  carrier  viith^  the  48  contiguous 
states  unless  that  person  holds  an 
airline  transport  pilot  certificate, 
appropriate  ty^  ratings,  and  an    - 
instrument  ratjkig. 
•       •       •    I  •       • 

f13&a44    [Am^idad] 

103.  Section  135.244(a)  is  amended  by 
revising  the  phrase  "by  a  Commuter  Air 
Carrier  (as  defiiied  in  §  298.2  of  this 
title)  in  passenger-carrying  operations" 
to  read  "in  a  cdnunuter  operation,  as 
defined  in  part;  1 19  of  this  chapter. " 

Issued  in  Waslington.  D.C  on  December 
12. 1995.  I 

Fad«lnP«Aa. 
Secretary  ofTrawportation. 
DOTidK.HiDMML 
Admmistrator. 
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DEPAFITMENT  OF  TRANSPORTATION 
FWtaral  Aviation  Administration 

14  CFR  Parts  ^21  and  135 

[Dodiat  Na  27193:  Amdt  No.  121-460, 136- 
571  I 

RM  2120-^079 1 

Air  Carrisr  an^  Commareial  Operator 
TralnInQ  ProQfama 

AQOICY:  Federal  Aviation 
Administratioa  (FAA),  DOT. 

action:  Final  mle. 

I 

summary:  Thi^  document  amends  the 
training  and  qualification  requirements 
for  certain  air  carriers  and  commercial 
operators  by  requiring  cwtain  certificate 
holders  operating  under  part  135,  and 
permitting  certain  others,  to  comply 
with  part  121  training,  checking,  and 
qualification  requirements,  and 
mandating  Crew  Resource  Management 
(CSM)  training  reqiiirements  for  part 
121  vod  135  operators.  The  FAA  is 
amending  theee  rules  in  order  to  make 
certain  part  135  training  requirements  as 
ctanprehensive  as  part  121  reqvdrements 
and  to  incorporate  recent  knowledge 
about  h\unan  performance  factors.  The 
rule  also  allowrs  certain  pari  135 
certificate  holders  to  take  advantage  of 
sophisticated  aircraft  simulator  training 
technologies  presently  available  to  pari 
121  oerdficatei  holders.  By  increasing 
the  training  aiid  qualification 
requirements  for  ontain  operators,  the 
rule  is  intended  to  reduce  the  risk  of 


accidents  and  incidents.  By  mandating 
CRM  training  for  certificate  holders 
reqiiiied  to  comply  with  part  121 
training  requirements,  the  rule  is  also 
intendeid  to  reduce  the  number  of 
accidents  and  incidents  that  could  be 
attributed  to  a  lack  of  crew 
communication  and  coordination. 
EFFECTIVE  DATE:  March  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Liarry  Youngblut,  Fhroject 
Development  Branch  (AFS-240),  Air 
Transportation  Division,  Flight 
Standards  Service,  Fedoral  Aviation 
Administration.  800  Independence 
Avenue,  SW,  Washington,  DC  20591; 
telephone  (202)  267-8096. 

SUPPt^MENTARY  INFORMATION: 

Availability  of  the  Role 

Any  person  may  obtain  a  copy  of  this 
rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center  (APA-230),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-3484.  Requests  must  identify 
the  amendment  number  and  title  of  this 
rule. 

Background 

Parts  121  and  135  of  Title  14  of  the 
code  of  Federal  Regulations  contain 
rules  that  specify  training  program 
requirements  for  air  carriers  and  certain 
commercial  operators.  Those  rules 
specify  the  qualification  requirements  of 
crewmembers.  flight  and  simulator 
instructors,  check  airmen,  aircraft 
dispatchers,  and  other  operations 
personnel.  The  most  detailed  and 
rigorous  training  and  qualification 
requirements  are  those  contained  in 
subparts  N  and  O  of  part  121.  Although 
subparts  N  and  O  have  been  amended 
a  number  of  times  in  recent  years,  most 
of  the  am«idments  concern  the  use  of 
simulators,  training  devices,  or  specific 
training  reqiiirements  such  as  security 
and  the  transportation  of  hazardous 
materials.  No  comprehensive  changes 
have  been  made  to  these  sub[>arts  since 
December  1969. 

The  FAA's  most  immediate  concerns 
regarding  the  training  and  qualification 
regulations  in  part  121  and  part  135  are 
twofold.  First,  compared  to  part  121 
training  regulations,  part  135  training 
regulations  do  not  provide  a  balanced 
mix  of  training  and  checking.  Part  121 
training  and  qualification  regulations 
require  both  recurrent  training  as  well 
as  recurrent  flight  checks.  Although  part 
135  requires  flight  training,  flight  checks 
can  be  repeatedly  substituted  for 
required  training.  Second,  current  parts 
121  and  135  training  regulations  do  not 


incorporate  recent  knowledge  about  the 
significance  of  human  performaiHje  • 
factors  (e.g.,  communication,  decision- 
making,  leadership,  management), 
generally  referred  to  as  crew  resource 
management  (CRM),  in  safe  flight 
operations. 

In  December,  1986,  in  response  to  a 
safety  recommendation  from  the 
national  Transportation  Safety  Board 
(NTSB),  the  FAA  specifically  addressed 
the  human  factors  training  issue  by 
initiating  an  aviation  behavioral 
technology  program.  This  ongoing 
program  consists  of  projects  that,  among 
other  things,  increase  the  use  of  line 
operational  simulations  (LOS)  i.e. 
simulator  training  using  a  typical 
operational  passenger  flight  scoiario.  in 
a  controlled  training  enviroiunent 
designed  to  improve  cockpit/cabin 
communication  and  coordination  skills, 
and  pilot  decision-making  skills. 

In  Jime,  1988,  the  NTSB  issued  safety 
recommendation  A-88-71  concerning 
CRM  training,  as  a  result  of  a  Northwest 
Airlines  craui  on  August  16, 1987,  in 
which  148  passengers,  6  crewmembers, 
and  2  people  on  the  ground  were  killed. 
The  NTSB  notsd  that  both  pilots  had 
received  training  only  as  individxials 
and  not  as  an  integral  part  of  the  cockpit 
crew  diuing  their  last  simidator  training 
and  proficiency  checks.  The  last  CRM 
training  they  had  each  received  was  3.5 
hovu^  of  ground  school  of  general  CRM 
training  in  1983.  The  NTSB  implied  that 
the  accident  might  have  been  prevented 
had  the  flight  crew  received  adequate 
CRM  training. 

After  soliciting  ideas  firom  other 
government  agencies  and  from  the 
aviation  community,  the  FAA  published 
a  proposed  Special  Federal  Aviation 
Regulation  (SFAR)  and  an 
accompanying  draft  advisory  circular 
(AC)  in  the  Federal  Register  (54  FR 
7670.  February  22, 1989).  These 
dociunents  proposed  a  voluntary, 
alternative  method  of  complying  with 
the  training  requirements  hi  current 
regulations.  The  volimtaiy  altnnative 
training  is  called  an  "advanced 
qualification  program"  (A(^).  After 
considering  comments  received,  the 
FAA  issued  a  final  SFAR  58,  Advanced 
Qualificati(m  Program,  and  an 
accompanying  Advisory  Circular  120- 
54  (55  FR  40262,  October  2. 1990).  This 
volimtary  program  applies  to  certificate 
holders  operating  under  part  121  or  part 
135  that  elect  the  alternative 
requirements  of  AQP.  The  alternative 
requirement  includes  CRM  training  and 
evaluation,  increased  use  of  LOS,  use  of 
training  centers,  and  the  evaluation  of 
flight  training  devices  and  flight 
simulators. 


To  drte.  the  larger  and  more 
sophisticated  air  carriers  have  taken  • 
advantage  of  the  voluntary  program.  The 
FAA  expects  this  to  be  the  case  fior  the 
foreseeable  future.  However,  the  FAA 
recognizes  that  some  operators, 
particularly  smaller  operators,  may  elect 
not  to  participate  in  the  volimtary  AQP 
program  and  will  instead  comply  with 
current  training  requirements  in  parts 
121  and  135;  therefore,  the  FAA  is 
amending  the  current  training 
requirements  of  parts  121  and  135  to 
address  the  most  immediate  concerns 
regarding  unproved  aircrew  training  and 
qualification  standards.  In  particular,  all 
certificate  holders  operating  imder  part 
121.  and  those  certificate  holders 
operating  under  part  135  vdio  are 
authorized  or  required  under  this  final 
rule  to  follow  part  121  training  and 
qualification  requirements,  are  now  also 
required  by  this  rule  to  include  CRM  in 
their  training  programs. 

Another  recommendation  from  the 
National  Transportation  Safety  Board 
(NTSB)  was  that  commuter  air  carriers 
conducting  operations  imder  part  135 
with  airplanes  that  require  two  pilot 
crewmembers  should  also  be  required  to 
compfy  with  the  training,  checking,  and 
qualification  reauirements  of  part  121. 

Many  regional  air  carriers  operate 
under  both  a  part  121  and  a  part  135 
certificate  because  of  the  type  of 
airplanes  they  fly.  The  FAA  has 
encouraged  these  regional  air  carriers  to 
train  and  qualify  their  pilots  under  pari 
121  rather  than  maintaining  two 
separate  training  programs.  Several  of 
these  air  carriers  have  voluntarily 
required  their  pilots  to  be  trained, 
checked,  and  qualified  under  part  121 
or  its  equivalent. 
The  Rule 
General  Applicability 

The  amendments  to  part  121  apply  to 
all  certificate  holders  operating  under 
part  121  and  to  all  certificate  holders 
operating  under  pari  135  that  are 
required  to  comply  with  the  part  121 
trdning  and  qualification  requirements. 
Hie  requirements  also  apply  to  certain 
part  135  certificate  holders  if  they 
request  and  receive  FAA  authorization 
to  comply  with  the  part  121  training  and 
qualification  requirements. 
Commuter  Operations  Conducted  Under 
Part  135 

Part  135  commuter  operations  serving 
small  and  medium  sized  communities 
carry  millions  of  passengers  every  year. 
The  Regional  Airline  Association 
(RAA),  whose  membership  consists 
prinuurily  of  commuter  air  carriers, 
estimates  that  more  than  61  million 
passengers  will  be  carried  by  RAA 
member  airlines  in  1997. 


CcMnprehensive  training  requirements, 
including  CRM  training,  are  important 
to  the  safety  of  these  operations.  Part 
121  training  benefits  these  operations 
because  it  provides  more  emphasis  on 
training,  whereas  cvirrent  part  135  rules 
rely  more  heavily  on  the  testing  and 
checking  requirements  set  forth  in 
subparts  G  and  H  of  part  135.  Part  121 
also  allows  greater  use  of  simulators 
which  results  in  two  benefits: 

(1)  Under  §  121.407(c),  simulator 
training  can  be  substituted  for  repetitive 
proficiency  checks  (§  121.441)  and 
certain  recency  requirements 

(§  121.439).  Tliis  allows  for  greater 
flexibility  and  a  more  effective  mix  of 
training  and  checking  activities. 

(2)  Simulator  trainmg  may  include 
hazardous  scenarios  that  would  be 
imprudent  to  include  in  inflight 
training.  Thus  simulator  training 
increases  pilot  proficiency  in  dealing 
with  such  situations. 

Because  subparts  N  and  O  emphasize 
both  periodic  simulator  training  and 
checking  programs  rather  than  the 
continuous  checking  and  testing 
emphasis  of  subparts  E,  G,  and  H  of  part 
135,  this  final  rule  requires  the 
following  certificate  holders  conducting 
commuter  operations  under  part  135  to 
comply  with  the  training,  checking,  and 
qualification  requirements  of  part  121, 
subparts  N  and  O,  in  place  of  the 
requirements  of  subparts  E,  G,  and  H  of 
part  135:  (1)  Those  that  conduct 
commuter  operations  with  airplanes  for 
which  two  pilots  are  required  by  aircraft 
type  certification  rules,  and  (2)  those 
that  conduct  conmiuter  operations  with 
airplanes  having  a  passenger  seating 
configuration,  excluding  any  pilot  seat, 
of  10  seats  or  more. 

This  final  rule  also  allows  the 
Administrator  to  authorize  any  other 
certificate  holders  that  conduct 
operations  imder  part  135  to  comply 
with  the  training,  checking,  and 
qualification  reqiurements  of  subparts  N 
and  O  part  121.  However,  because  of  the 
size  and  complexity  of  the  airplanes  and 
the  number  and  length  of  the  flights 
conducted  by  these  certificate  holders, 
the  FAA  will  permit  these  certificate 
holders  to  comply  lower  number  of 
hours  of  operating  experience  under 
part  135  rather  than  those  hours 
specified  in  §121.434. 

Each  part  135  certificate  holder  that 
will  comply  with  part  121  training 
requirements  is  required  to  submit  and 
obtain  FAA  approval  of  a  transition  plan 
for  converting  from  part  135  to  the  part 
121  training  and  checking  requirements. 
In  that  plan,  the  certificate  holder 
should  address  issues  such  as:  (1) 
Whether  cuirentiy  employed 
crewmembers  need  additional  training 


to  meet  minimum  part  121  training  and 
qualification  requirements;  and  (2)  how 
the  certificate  holder's  training 
curriciiliun  will  be  modified,  if 
necessary,  to  meet  part  121 
requirements. 

Under  §  121.405(g),  as  revised  herein, 
a  certificate  holder  may  request  a 
reduction  in  the  programmed  homs  of 
ground  training  bam  the  minimum 
hours  required  under  present  §  121,419. 
A  reduction  may  be  warranted  in  cases 
where  a  certificate  holder  shows  that  the 
airplanes  it  operates  under  part  135  are 
less  complex  than  those  generally 
operated  under  part  121.  For  this 
reason,  certain  part  135  certificate 
holders  may  have  to  modify  their 
training  program. 

Crew  Resource  h4anagement  (CRM) 
Training 

A  major  objective  of  this  rule  is  to 
require  all  certificate  holders  oi>erating 
under  part  121  and  those  part  135 
certificate  holders  who  must  comply 
with  subparts  N  and  O  of  part  121  as  a 
result  of  this  final  rule  to  provide  CRM 
training. 

CRM  training  teaches  crewmembers 
and  aircraft  dispatchers  to  use 
effectively  all  resources  available  to  the 
crew  (e.g.  hardware,  software,  and  all 
persons  involved  in  aircraft  operation) 
to  achieve  safe  and  efficient  fUght 
operations.  Sections  121.404. 
121.419(a)(1).  121.421(a)(1). 
121.422(a)(1).  and  121.427(b)(4)  provide 
for  the  approval  of  CRM  training  and 
reqture  CRM  to  be  incorporated  into 
ground  training  for  flight  crewmembers 
and  aircraft  dispatchers.  Also,  as  part  of 
this  amendment,  part  135  certificate 
holders  who  conduct  training  under 
part  121  must  provide  CRM  training  as 
part  of  their  approved  training 
prrarams. 

like  FAA  anticipates  that  for  a  CRM 
training  program  to  be  approved,  it 
would  include  three  distinct 
components:  (1)  An  indoctrination/ 
awareness  component,  often  called 
"initial  CRM  training,"  during  which 
CRM  issues  are  defined  and  discussed; 

(2)  a  recurrent  practice  and  feedback 
component  during  which  trainees  gain 
experience  with  CRM  techniques;  and 

(3)  a  continuing  reinforcement 
component  which  ensures  that  CRM 
principles  are  addressed  throughout  the 
trainee's  employment  with  the 
certificate  holder.  Advisory  Circular 
(AC)  120-51B.  as  amended,  "Crew 
Resource  Management  Training."  and 
AC  121-32.  "Dispatch  Resource 
Management"  provide  basic  guidance  in 
establishing  approved  CRM  training.  (In 
this  amendment,  the  term  "CRM" 
includes  both  crew  resource 
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managflment  and^spatchar  resource 
managBment )  DOT/FAA/RD-92-26, 
"Crew  Reaouioe  Management:  An 
Introductory  Handbook,"  goes  into 
further  detail. , 

Secticm  121.404  includes  initial  CRM 
training  for  peisons  already  employed 
by  the  oertificals  holder,  and  for  new 
emplojfeas  of  t)ie  certificate  holder, 
unless  a  new  employee  has  completed 
the  applicable  Initial  CRM  training  from 
another  certificate  holder.  The  FAA 
anticipates  thai  this  component  will  be 
very  similar  fcr  all  cotificate  holders. 

CKM  initial  iadoctrinatiGn/awareness 
training  is  a  ciyriculum  segment  with  a 
variety  of  instnicti<nal  methods,  which 
can  include  lectures,  discussions,  films, 
practice  in  an  eperational  setting  or  a 
line  operati(Hi4l  simulation  (LOS) 
session,  and  feedback  with  a  facilitatOT. 
CRM  initial  indoctrination/awareness 
training  must  be  provided  to  all 
crewmembers  and  aircrait  dispatchers; 
this  training  isl  in  addition  to  existing 
training.  Under  $  121.406.  the  FAA  may 
credtt  some  crSw  resource  management 
or  dispatcher  lesource  management 
(CRM/DRM)  training  raceivcNd  before  the 
compliance  dale  in  die  rule.  S<une 
operators  have  been  providing  CRM/ 
miM  training  ander  AQP  or  under 
vohmtary  pro-ams.  In  appropriate 
drcumstanoeSi  the  FAA  may  credit  part 
or  all  of  such  oaining  toward  the  initial 
ground  CRM/DRM  training  which  is 
required  by  §§1121.419, 121.421.  and 
121.422. 

The  reciurent  practice  and  feedback 
component  of  CRM  training  is  best 
accompUshed  through  the  use  of 
simulators  and  video  equipment. 
However,  if  the  use  of  Emulators  is-not 
practical,  CRK^  scenarios  can  be  created 
without  simulftors,  and  practice  can  be 
tape  recorded  \o  provide  feedback. 
Feedback  ahoi|ld  be  directed  by  a 
facilitatOT  who  has  had  appropriate 
CRM  training.  Practice  and  feedback 
provide  participants  with  critiques  by 
one's  sell  and  peers  to  improve 
communicatioh,  decision-making,  and 
leadership  skills. 

Numerous  comments  concerning 
requiring  minimum  program  hours  for 
CRM  training  were  submitted. 
Regarding  these  comments,  the  FAA  has 
determined  that  specifying  a  minimum 
number  of  programmed  hours  for  CRM 
training  is  not  required.  Rather,  the  FAA 
will  consider  instructional  techniques, 
number  of  students  in  a  class,  the  use 
of  simulation,  new  training  technology, 
the  use  of  student  feedback,  the 
measurement  of  training  outcomes,  as 
well  as  the  nutober  of  hoxirs  of  training 
time  in  evaluating  and  approving  CRM 
training  programs. 


Many  certificate  holders  already  have 
approved  CRM  programs  that  are  highly 
effective.  The  number  of  hours  in  these 
programs  vary,  however,  the  FAA's 
experience  with  these  highly  successful 
CRM  training  programs  indicates  that 
the  most  efCsctive  programs  contain 
approximately  12  hours  for  pilot  initial 
C3^  training  and  8  hours  for  flight 
attendant  initial  CRM  training. 
Recurrent  training  under  these 
established  programs  contain 
approximately  4  hours  for  pilots  and 
flight  engineers  and  2  hours  fcv  flight 
attendants  and  aircraft  disprtchers.  In 
this  final  rule,  the  increase  in  minimum 
programmed  hours  for  initial  and 
recurrent  training  as  proposed  in  Notice 
94-35  (59  FR  64272.  Deoember  13, 
1994)  has  been  removed.  The  FAA  will 
consider  each  certificate  holder's  CRM 
training  program  based  oa  the  program's 
ability  to  reach  the  training  objectives 
rather  than  requiring  minimum 
programmed  hours  for  this  training. 

Editorial  Clarification 

The  change  to  §  121.135(b)(15)  makes 
it  clear  that  the  certificate  holder's 
maniial  must  include  the  entire  training 
program  curriculum  reqvured  under 
§  121.403,  not  just  the  program  aSiscting 
airmen. 

Effective  Date  and  Compliance  Dates 

The  FAA  has  established  an  efiisctive 
date  of  Much  19, 1996.  By  that  date, 
certificate  holders  operating  under  part 
135  who  are  required  to  comply  with 
applicable  part  121  training  and 
qualification  requirements,  must  submit 
the  transition  plan  required  under 
§  135.3.  The  compliance  date  for 
training  and  qualifying  under  part  121 
rules  is  1  year  after  the  effective  date  of 
the  final  rule. 

For  initial  CRM  training,  the  FAA  has 
established  a  compUance  date  2  years 
after  the  effective  date  of  the  final  rule 
for  flight  crewmembers.  and  3  years 
after  the  effective  date  of  the  final  rule 
for  flight  attendants  and  aircraft 
dispatchers.  After  the  applicable  date,  a 
certificate  holder  is  prohibited  from 
using  a  crewmember  or  dispatcher 
unless  that  person  has  completed 
approved  crew  or  dispatcher  resource 
management  initial  training.  Since  a 
large  number  of  certificate  holder 
employees  are  required  to  have  this 
training,  the  delayed  compliance  dates 
will  allow  sufficient  time  to  train 
instructors  conducting  CRM  training, 
and  then,  in  turn,  provide  this  training 
to  all  crewmembers  and  dispatchers. 


Consideratiini  of  Comments  to  the 
NBKM 

On  December  13, 1994,  the  FAA 
proposed  these  changes  in  a  Notice  of 
Proposed  Rulemaking  94-35  (59  FR 
64272).  Seventeen  comments  were 
received.  The  following  is  a  disoission 
and  the  FAA's  response  to  the 
substantive  sub)ect  areas. 

Improvements  in  Safety 

Comment:  The  National 
Transportation  Safisty  Board  (NTSB) 
stronuy  supports  this  proposial.  The 
Board  beUeves  that  the  proposal  is 
responsive  to  a  number  of  tnrtr  safety 
recommendations  regarding  previously 
noted  shortcomings  in  the  human 
factors  aspects  of  flightcraw 
performance.  It  spedfically  dtes  and 
supports  the  greater  use  of  flight 
simulators,  and  actions  taken  to 
improve  pilot  opocating  experience  in 
scheduled  air  carriers.  The  Board 
believes  that  the  adoption  of  this 
proposal  will  contrilmte  significantly 
toward  improving  the  level  of  safety  in 
commuter  airline  operations  as  well  as 
maior  air  carriers. 

rAA  Response:  The  FAA  welcomes 
the  comments  of  the  NTSB,  and  has 
given  them  due  consideration  in  the 
development  of  this  final  rule. 

Crew  Resource  Management  Training 
Program  Content 

Comments:  A  number  of  commenters 
address  the  proposed  requirement  to 
add  a  specific  number  of  training  hours 
to  be  deyoted  specifically  to  CRM 
training. 

USAm  Express  comments  that  it  - 
supports  the  addition  of  CRM,  but  the 
hoius  stated  in  the  regulation  should  be 

glanned  hours  rather  than  programmed 
ours,  indicating  that  this  woiSd 
provide  more  flexibility  depending  on 
class  size.  Also,  all  the  training  should 
be  proficiency  based.  Pilot  initial 
training  should  be  8  hours;  6  hours  for 
flight  attendants  and  dispatchers. 

An  individual  commenter  states  that 
he  supports  the  addition  of  CRM 
training  to  the  training  curriculum  and 
recommends  a  requirement  for  at  least 
5  hours  of  fiill  motion  simulator  CRM 
training  for  both  initial  and  recurrent 
training,  in  addition  to  24  classroom 
hours  of  initial  training.  Recurrent  CRM 
training  should  be  conducted  annually 
and  include  16  classroom  hours. 

The  Air  Line  Pilots'  Association 
(ALP A)  recommends  that  the 
programmed  times  stated  in  the  NPRM 
should  be  considered  minimums  on 
which  to  build  a  comprehensive  CRM 
training  program. 

The  Coalition  of  Flight  Attendant 
Unions  provides  a  joint  comment  for  a 


number  of  fli^tattendantassociatioBS 
and  concurs  with  the  requirement  of  8 
hours  for  initial  flight  attendant 
training,  but  recommends  an  additional 
2  hours  be  added  to  recurrent  training, 
raising  the  requirement  from  12  to  14 
hours. 

The  Air  Transport  Association 
recommends  that  the  FAA  use  a  "train 
to  proficiency"  concept  rather  than 
specifying  a  certain  number  of  hours  for 
CRM  training.  This  training  should  be 
integrated  into  other  appropriate 
training. 

Flight  Safety  International  comments 
that  the  training  should  be  "objective 
based"  rather  than  specifying  "block 
hours." 

United  Airlines  (UAL)  comments  that 
it  is  in  complete  agreement  with  the 
proposal,  except  requiring  pro^amed 
hoius.  UAL  states  that  "the  notion  of 
programmed  hours  is  bankrupt  and  that 
no  training  professional  judges  the 
adequacy  of  a  training  program  by  the 
number  of  hours  speai  on  a  given 
subject." 

Tne  Regional  Airline  Association 
recommends  removing  the  "hard  time" 
requirement  of  a  specific  number  of 
hours  for  CRM  trahting  and  instead 
recommends  that  CRM  training  be 
integrated  into  the  operator's  existing 
training  program  in  an  appropriate 
manner. 

FAA  Response:  As  stated  previously, 
the  FAA  has  removed  the  requirement 
for  minimum  programmed  hours  for 
approved  CRM  training  programs.  Tlie 
FAA  agrees  that  CRM  training  should  be 
objective-based  rather  than  based  on  a 
specific  niunber  of  required  hours, 
llierefore,  in  complying  with  this  final 
rule,  each  individual  certificate  holder's 
CRM  training  program  will  be  evaluated 
on  its  design  to  reach  its  stated  training 
obje^ves.  In  evaluating  CRM  training 
programs,  the  FAA  will  consider  how 
these  training  objectives  are  met  and 
how  the  certificate  holder  measures 
training  outcomes.  The  FAA  will 
consider  instructional  tedmiques,  class 
size,  the  use  of  simulation,  new  training 
technology,  overall  quality  of  training, 
and  most  importantly,  student/ 
instructor  feedback  and  other  evaluation 
methods  in  determining  the  adequacy  of 
CRM  training  programs.  The  FAA  also 
agrees  that  the  principles  of  CRM 
should  be  integrated  into  other 
appropriate  training  and  that  these 
principles  be  practiced  routinely 
throu^out  other  company  flight 
operations. 

Qmunertt:  The  Department  of 
Psy^ology  of  the  University  of  Texas  at 
Austin  suppmts  the  proposal  to  add 
CRM  training  to  the  rule.  However,  they 
state  that  CRM  training  must  be 


designed  to  the  specific  needs  of  the 
airline  and  its  operating  environment 
and  that  an  evaluation  of  the  human 
factors  training  must  be  included  in 
each  certificate  holder's  approved  CRM 
program. 

FAA  Response:  Tlie  FAA  agrees  with 
the  commenter  that  CRM  training 
programs  should  be  designed  to  meet 
the  specific  needs  of  the  cotificate 
holder's  operating  environment  and  that 
a  continuing  assessment  of  the  CRM 
training  program  should  be 
accomplished  to  determine  if  the 
program  is  achieving  its  goals. 
Information  on  designing  CRM 
programs  that  are  specific  to  the  needs 
of  the  certificate  holder  and  its 
operating  environment  and  the  « 

evaluation  of  the  CRM  training  program 
are  included  in  AC  120-518.  Also, 
§  121.405(d)  allows  the  training  program 
to  be  tailored  to  the  individual  operator. 

Comment:  USAIR  Express  comments 
that  initial  new-hire  CRM  training 
should  be  differentiated  from  initial, 
transition,  and  upgrade  requirements. 
CRM  training  shoidd  also  be  integrated 
into  other  training  rather  than  being  a 
separate  module  in  the  general  subjects 
section. 

FAA  Response:  USAir  Express  states 
that  initial  new  hire  CRM  training 
diould  difCw  from  other  CRM  training. 
The  FAA  agrees  that  CRM  training 
needs  to  be  tail(Hed  to  the  needs  of 
those  being  trained  and  guidance  is 
provided  on  this  subject  in  AC  120-51B. 
The  FAA  also  agrees  that  CRM  training 
principles  should  be  incorporated  into 
all  the  certificate  holder's  training. 
However,  the  principles  of  CRM  must  be 
learned  first  before  they  can  be 
integrated  into  the  certificate  holder's 
entire  op««tion. 

Comment:  An  individual  commenter 
recommends  that  CRM  training  be 
conducted  for  at  least  3  hoius  in  a  full 
motion  simulator. 

FAA  Response:  Training  in  a  full 
motion  simulator  would  provide 
excellent  training;  however  the  FAA 
believes  that  mandating  CRM  training  in 
a  "fuU  motion"  simulator  is  not 
necessary  to  learn  and  practice  CRM 
skills. 

Comment:  The  Coalition  of  Flight 
Attendant  Unions  mentions  that  there  is 
no  provision  to  address  giving  or 
denying  credit  for  training  already 
accomplished  if  the  employee  changes 
carriers,  for  example,  moving  from  a 
regional  carrier  to  the  parent  carrier. 
The  group  also  proposes  rewriting 
§  121.421  (iii)  to  include  wording  from 
AC  120-513  which  would  ensure  a 
minimum  level  of  quality  control. 

FAA  Response:  Section  121.404  as 
adopted  in  this  final  rule  provides  that 


a  fli^t  attendant  who  receives  initial 
training  from  one  certificate  holder  does 
not  have  to  repeat  that  training  for 
another  certificate  holder. 

The  FAA  does  not  agree  with  the 
commenter  that  the  regulation  as 
proposed  should  be  rewritten  to  include 
the  three  CRM  training  phases  as 
discussed  in  AC  120-51B,  i.e.,  initial 
indoctrination  and  awareness,  practice 
and  feedback,  and  evaluation  phases. 
An  approved  CRM  training  program 
shoiild  include  the  training  objectives 
stated  in  the  AC.  However,  the  FAA 
believes  there  is  more  than  one  way  to 
achieve  these  training  objectives.  Each 
certificate  holder  must  determine  the 
most  practical  and  efftdent  way  to  meet 
'  the  general  training  criteria  stated  in  AC 
120-51B. 

Comment:  The  Air  Transport 
Assodation  (ATA)  recommends 
reorganizing  some  of  the  proposed 
sections,  generally  consolidating  them 
into  other  sections  of  the  proposed  rule; 
and  provides  a  detailed  rewrite  of  the 
§121.423. 

FAA  Response:  The  FAA  does  not 
agree  that  the  rule  language  should  be 
rewritten  under  a  new  §  121.423,  since 
it  appears  that  ATA's  rewrite  basically 
provides  training  credit  for  CRM 
training  received  after  the  effective  date 
of  this  final  rule;  this  credit  is  already 
provided  in  §  121.406  which  will  be 
adopted  as  proposed. 

Gamment:  FUght  Safety  International 
recommends  that  the  rule  include  the 
requirement  for  assessment,  design,  and 
implementation  of  the  CRM  training 
program.  The  commenter  provided  a 
detailed  discussion  how  to  improve 
each  of  these  facets. 

FAA  Response:  The  comments  of 
Flight  Safety  International  regarding  the 
requirement  for  assessment,  design  and 
implementation  of  the  CRM  training 
program  have  merit  and  are  addressed 
in  AC  120-51B. 

Comment:  The  Regional  Airline 
Assodation  generally  supports  the  rule 
but  recommends  that  the  rule  include 
specific  reference  to  part  121, 
Appendices  E,  F.  and  H,  and  the  record 
keeping  requirements  of  §  121.683. 

FAA  Response:  The  FAA  does  not 
concur  regarding  the  recommendation 
that  the  rule  include  specific  reference 
to  Appendices  E,  F,  and  H,  which 
elaborate  on  flight  maneuvers.  The 
certificate  holder  may  include  CRM 
while  training  on  flight  maneuvers,  but 
the  FAA  does  not  want  to  limit  or 
mandate  CRM  diuing  each  spedfic 
training  maneuver.  Also,  the  FAA 
beUeves  that  the  detailed  record  keeping 
requirements  of  §  135.63  are  more  than 
adequate  for  affeded  part  135  operators. 
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'  Comment:  Oite  individual  oonunenter 
believes  that  OlM  could  not  be  defined; 
to  attempt  to  do  so,  "goes  exactly 
against  tba  spirit  of  CRM."  Instead,  he 
lalt  that  the  figbtcrew  should  pursue  "a 
spontaneous  program  of  people  trying  to 
discover  ways  to  relate  m«e 
harmoniously."  Therefbre,  any  effort  to 
fbrpalixe  C31M  training  was 
counterproductive. 

FAA  Besponata:  The  FAA  does  not 
agree  with  this  commenter.  CSdA  skiUs 
can  be  lemned  |nd  improved  by  both 
formal  training  and  the  informal 
integration  of  CplM  skills  into  the 
certificate  holer's  organizational 
culture. 

Scope  of  CRM  training 

Comment:  Q^e  individual  commenter 
and  (me  professional  associati<m  note 
that  maintenance  technicians  were  not 
addressed  in  the  notice  and  recommend 
that  there  should  be  a  proposed  change 
to  part  66  mandating  CRM  for 
maintenance  tefbnidans. 

FAA  Response:  The  FAA  appreciates 
the  cnnment.  However,  inchiding 
maintenance  technicians  in  this  rule  is 
outside  the  scope  of  the  NPRM. 

Comments:  A  number  of  commeaters 
address  the  issue  of  the  imp<»tance  of 
the  training  given  to  those  who  are 
responsible  to  approve,  conduct,  and 
ev^uate  CRM  training. 

The  Department  of  Psychology  of  the 
University  of  Texas  at  Austin  feels  that 
there  should  be  provisions  for 
spedalizsd  training  of  check  pilots, 
flight  instructors,  and  FAA  FUght 
Standards  personnel  who  must  not  only 
be  aware  of  the  concepts  of  CRM,  but 
also  must  be  able  to  debrief  and  instruct 
others  in  the  facets  of  the  program.  The 
commoiter  alse  suggests  that  CRM 
principles  and  requirements  be 
included  in  th4  airline's  flight  manuals. 

USAIR  Express  conunoits  that  the 
FAA's  Principal  Operations  Inspectors 
must  be  trained  in  detail  to  effectively 
assess  and  evaluate  CRM  training 
programs;  oth^wise,  operators  may 
have  difficulty  getting  curriculum 
segments  approved  or  getting  credit  for 
previously  conducted  training. 

ALPA  notes  that  the  facilitators  of 
CRM  training  must  have  the  highest 
experience  and  qualifications  to 
properly  evaluate  this  training. 

Flight  Safety  International  emphasizes 
that  instructors  and  check  pilots  need 
specialized  training  in  CRM  observation 
uid  debriefing  skills. 

Tho  Regitmai  Airiine  Association 
notes  that  FAA  inspectors  who  are 
resp<msiUe  for  evaluating,  approving, 
and  monitoring  the  effectiveness  of  the 
operator's  CRM  programs  will  need 


additional  training  for  this 
responsibility. 

The  Air  Transport  Association 
comments  that  the  FAA  should  ensure 
that  the  inspectors  who  evaluate  this 
program  must  be  highly  trained. 

FAA  Response:  The  FAA  agrees  with 
all  these  commenters.  In  addition  to 
establishing  a  training  course  for  POIs, 
the  FAA  hai  included  inframation  in 
the  air  carrier  inspectors'  handbook  and 
AC  120-51B  that  provides  gmdance  in 
the  approval  process.  This  infnmatian 
is  also  available  to  instructors  and  check 
pilots. 

Compliance  Period 

Comments:  The  Department  (rf 
.Psychology  of  the  University  of  Texas  at 
Austin  comments  that  the  compliance 
period  of  2  years  for  flight  crews  and  3 
years  for  dispatchers  and  flight 
attendants  seemed  excessive  and  diould 
be  shortened. 

The  group  of  flight  attendant 
associations  recommends  that  the 
proposed  compliance  period  of  2  years 
for  pilots,  and  3  years  for  flight 
attendants  and  dispatchers,  be 
shortened  to  1  year  and  2  years 
respectively,  based  on  the  significance 
of  the  rule  to  the  traveling  public  and  its 
ease  of  implementation. 

ALPA  fully  supports  the  proposal  and 
strongly  urges  the  FAA  to  implement 
the  final  rule  at  the  earliest  opportunity. 

FAA  Response:  The  FAA  has  adopted 
a  compliance  period  of  2  years  for  over 
76.000  flight  crawmembws  and  3  years 
for  over  M.0OO  flight  attendants  and 
dispatchers  who  require  initial  CRM 
training.  The  FAA  encourages  certificate 
holders  to  develop  an  approved  CRM 
training  program  and  begin  training  as 
soon  as  possible.  However,  the  FAA 
believes  that  to  require  total  compliance 
in  a  shorter  time  than  proposed  oould  be 
a  significant  economic  burden  on  some 
certificate  holders  because  training 
would  then  have  to  be  accomplished 
outside  the  normal,  scheduled  recurrent 
training  cycle. 

Comment  Period 

Comment:  The  Alaska  Air  Carriers' 
Association  suggests  extending  the 
comment  period  to  June  23, 1995  to  be 
aligned  with  another  propcwal  affecting 
commuter  airlines  in  the  area  of  aircraft 
certification  and  general  operations. 

FAA  Response:  This  action  is  one  in 
a  series  of  on-going  actions  to  improve 
the  safety  of  commuter  airlines.  "The 
effect  of  this  rule  is  referenced  in  the 
recently  published  NPRM  titled 
Commuter  Operations  and  General 
Certification  and  Operations 
Requirements  (60FR16230.  March  29, 
1995).  However,  the  provisions  of  this 


rule  are  not  significantly  afilected  by  the 
other  actions  proposed  in  subsequent 
NPRM's  Therefore,  this  notice  will  be 
finalized  with  due  c(msideration  given 
to  all  comments  received  in  the  current 
comment  period. 

Economics 

Comment:  The  Office  of  the  Chief 
Coimsel  for  Advocacy  of  the  U.S.  Small 
Business  Administration  believes  that 
the  FAA  overestimated  the  benefits  of 
CRM  training  few  part  135  operators, 
mainly  citing  the  belief  that  CRM 
training  would  not  be  100%  effective. 
Also.  ^  commenter  questions  the 
FAA's  position  that  the  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Conmtent:  A  group  of  flight  attendant 
associations  comments  on  the  estimated 
cost  of  initial  and  recurrent  CRM 
training  for  flight  attendants,  providing 
training  costs  and  per  diem  infiofmation 
on  nine  representative  carriers. 

Comment:  The  National  Air  Transport 
Association  expresses  concern  that,  for 
all  part  135  operators  who  operate 
aircraft  with  two  pilot  crews  carrying  10 
or  more  passengers,  the  proposal  may  be 
administratively  and  economically 
burdensome.  Therefore  the  Association 
opposes  the  FAA  proposal  to  mandate 
compliance  with  part  121  training 
standards.  It  feels  that  compliance  with 
part  121  training,  including  CRM. 
should  be  voluntary  for  part  135 
commuter  carriere  operating  aircraft 
writh  10  to  19  seats. 

FAA  Response:  The  FAA  has 
reviewed  the  commenter's  points  and 
addressed  them  in  the  Regulatory 
Evaluation  of  the  final  rule. 

Regulatory  Evaluadon  Summary 

This  section  summarizes  the  full 
regulatory  evaluation  that  provides 
more  detailed  estimates  of  the  economic 
consequences  of  this  regulatory  acticm. 
This  summary  and  the  full  evtduation 
quantify,  to  the  extent  practicable, 
estimated  costs  and  anticipated  benefits 
to  the  private  sector,  consumere,  and 
Federal.  State,  and  local  governments. 

Proposed  changes  to  federal 
regulations  must  undergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  that  each  federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effiect  of 
regulatory  changes  on  international 


trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  Final  Ride 
would  generate  bmiefits  that  justify  its 
costs  and  is  a  "significant  regulatory 
action"  as  defined  in  the  Executive 
Order.  The  FAA  estimates  that  the  Final 
Ride  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  part  of  the 
rule  is  expected  to  constitute  a  barrier 
to  international  trade.  These  analyses 
are  provided  in  the  docket  and  are 
summarized  below. 

Response  to  Comments  on  the  Original 
Regulatmy  Evaluation 

Two  interested  parties  submitted 
comments  concerning  the  preliminary 
regulatory  evaluation.  Their  comments 
and  FAA's  disposition  are  summarized 
below  by  subject  area. 

Wagfis 

Comment:  The  Coalition  of  Flight 
Attendant  Unions  states  that  the  $27 
hourly  compensation  rate  used  for  part 
121  fUght  attendants  seems  "excessive." 

FAA  Response:  In  response  to  this 
comment,  the  FAA  recalculated  the 
hourly  compensation  rate  for  part  121 
flight  attendants  based  on  the  Future 
Aviation  Professionals  of  America's 
(FAPA)  1994-1995  Flight  Attendant 
Directory  of  Employers  6"  Salary  Survey. 
These  daCa  support  the  $27  hourly 
compensation  rate  for  flight  attendants 
who  have  been  employed  for  5  yeare. 

Initial  Training 

Comment:  The  Coalition  of  Flight 
Attendant  Unions  states  that  air  carriers 
do  not  typically  pay  or  provide  benefits 
to  flight  attendants  during  initial 
training  because  the  trainees  are  not  yet 
employees.  According  to  the 
commenter,  the  provision  of  lodging 
and  meals  during  initial  training  varies 
among  carriere.  Many  carriers  will  pay 
for  lodging,  some  will  pay  for  meals. 
some  provide  a  small  stipend,  and  some 
do  not  defray  meal  costs  at  all. 

FAA  Response:  While  the  FAA  agrees 
that  airlines  do  not  necessarily  assiune 
the  full  cost,  the  agency  believes  it  is 
appropriate  to  consider  the  costs  to 
others  including  the  flight  attendants 
themselves.  The  FAA  believes  that  if  a 
flight  attendant  were  not  attending  a 
training  session,  the  flight  attendant 
would  most  likely  be  working  at  another 
job  earning  a  wage  rate  comparable  to 
that  of  a  first  year  flight  attendant. 
Accordingly,  the  FAA  has  calculated 
costs  based  on  the  full  hourly 
compensation  rate.  The  FAA  estimates 
that  a  first  year  flight  attendant  earns 
hoiu'ly  compensation  of  $18.00  for  part 
135  operaton  and  $20  for  part  121 
(^ratora.  The  FAA  also  estimates  that 


flight  attendant  training  will  cost  $125 
per  day  for  meals  and  lodging  regardless 
of  whether  the  operator  or  flight 
attendant  absorbs  these  costs. 

Recurrent  Training 

Comment:  The  Coalition  of  Flight 
Attendant  Unions  states  that 
compensation  during  recurrent  training 
varies  among  carriers.  Some  carriers  pay 
no  salary  during  training,  while  others 
pay  a  contractual  level  substantially 
below  the  working  flight  attendant  rate, 
according  to  the  commenter.  Also,  some 
carriers  pay  per  diem  while  other  do 
not.  This  commenter  provided  a  brief 
summary  of  flight  attendant  training 
costs  for  selected  major,  national,  and 
reaonal  air  carriere. 

FAA  Response:  After  reviewing  this 
comment,  the  FAA  has  decided  to  use 
the  compensation  rate  for  a  fifth-year 
flight  attendant  to  compute  the 
compensation  rate  for  recurrent  training 
($23  for  part  135  and  $27  for  part  121). 
Based  on  the  discussion  above,  the 
evaluation  assumes  that  flight 
attendants  are  compensated  at  their 
hourly  flight  rate.  Per  diem  is  estimated 
at  $125,  regardless  of  whether  the 
airline  or  the  flight  attendant  absorbs 
this  cost. 

Training  Hours 

Comment:  The  Coalition  of  Flight 
Attendant  Unions  states  that,  based  on 
experience,  reductions  in  training  houn 
are  routinely  requested  and  are  nearly  as 
routinely  granted.  The  commenter 
concludes  that,  following  approval  of 
credits  and  reductions,  this  rule  could 
result  in  some  carriere  absorbing  hourly 
requirements  of  CRM  initial  and 
recurrent  training  into  existing  initial 
and  recurrent  training  programs. 

FAA  Response:  The  FAA  recognizes 
this  concern,  but  for  piuposes  of  this 
regulatory  evaluation,  the  cost  estimate 
is  based  on  the  average  number  of 
planned  hoius  on  which  established 
programs  are  based.  For  some  operators, 
therefore,  such  costs  may  be  overstated. 

CRM  Training  Renefits 

Comment:  The  U.S.  Small  Business 
Administration  (SBA)  states  that  the 
FAA  overestimated  the  benefits  of  CRM 
training  for  part  135  operators.  The  SBA 
states  that  the  FAA  assumed  that  such 
training  would  be  100  percent 
successful  in  eliminating  accidents 
attributable  at  least  in  part  to 
coordination  problems.  The  SBA 
believes  that  this  is  an  overly  optimistic 
scenario  and  encourages  the  FAA  to 
examine  the  accident  rate  of  operators 
who  already  have  CRM  programs  and 
use  it  as  the  basis  for  estimating  benefits 
of  the  training. 


The  SBA  further  encourages  the  FAA 
to  confirm  whether  the  accident  rate  for 
part  135  operators  resulting  from  crew 
coordination  problems  includes  only 
accidents  involving  the  types  of  airaaft 
affected  by  the  rule.  According  to  the 
commenter,  the  FAA  did  not  specify 
whether  the  accidents  involved  were  the 
t)rpes  of  part  135  aircraft  subject  to  the 
rule.  In  contrast,  in  estimating  the 
benefits  of  raising  part  135  training  to 
part  121  levels,  the  FAA  specified  that 
the  accidents  involving  part  135  aircraft 
were  of  the  type  a&cted  by  the 
proposal.  If  the  accident  rate  included 
part  135  aircraft  other  than  the  types 
covered  by  the  proposed  regiilation, 
then  the  FAA  would  overestimate  the 
proposal's  benefits.  For  an  accurate 
assessment  of  CRM's  benefits,  the  FAA- 
must  confirm  that  the  accident  data 
used  for  estimating  CRM's  benefits  is 
limited  to  the  types  of  planes  covered  by 
the  proposal  for  part  135  operaton. 

FAA  Response:  With  respect  to  the 
comment  on  effectiveness,  the  FAA 
does  not  expect  the  rule  to  be  100  per 
cent  effective.  Based  on  our 
calculations,  the  part  135  CRM 
requirements  need  to  reap  only  4  per 
cent  of  the  estimated  benefits  to  be  cost 
beneficial.  The  commenter  is  correct 
with  respect  to  the  accidents  included. 
The  final  regulatory  evaluation  has  been 
changed  to  consider  only  those 
accidents  involving  aircraft  affected  by 
this  rule. 

Regulatory  Flexibility  Analysis 

Comment:  The  SBA  states  that  the 
proposal's  regulatory  flexibility  analysis 
is  not  in  conformance  with  the 
Regulatory  Flexibility  Act  (RFA).  First, 
according  to  the  commenter,  the  FAA 
did  not  provide  the  public  with  the 
opportunity  to  assess  the  FAA's 
justification  for  its  criteria  for  evaluating 
the  significance  of  a  rule's  economic 
impacts.  Second,  the  FAA  did  not 
adhere  to  the  procedures  for 
establishing  a  smtill  business  definition 
different  from  the  definition  under  §  3  of 
the  Small  Business  Act.  Prior  to  issuing 
a  final  rule,  the  FAA  must  make 
publicly  available  the  development 
process  it  used  for  deriving  the 
threshold  criteria  for  judging  the 
significance  of  the  proposed  regulation's 
economic  impact  on  small  entities.  The 
FAA  must  also  consult  with  the  SBA  on 
the  use  of  its  alternative  small  business 
definition  and  ask  for  public  comment 
on  the  appropriateness  of  the  alternative 
definition. 

FAA  Response:  The  FAA  disagrees 
with  this  comment.  The  FAA 
extensively  coordinated  the  subject 
criteria  and  definitions  with  the 
appropriate  agencies.  In  1982,  the  FAA 
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puUished  in  tl>e  FMknl  E«giitw  (47 
FR32825.  )uly«29. 1982)  an  invitatian 
fix  pidtUc  coHiiiimt  on  piopoied 
definitiixis  of  snail  endtias.  At  the  time, 
the  FAA  also  i>ovided  to  the  SBA 
materials  on  tits  proposed  alternative 
definitions.     \ 


Part  121  Equivalent  Training  fi>r  Part 
135  Ckewmemh^s 

The  rule  requires  121  training  and 
qualification  slandaids  for  part  135 
crewmembers  engaged  in  operations 
using  airplane^  certificated  for  two 
pilots  or  having  10  or  more  passenger 
seats.  Newly  hired  part  135  pilots  and 
flight  attendants  will  be  required  to 
receive  the  initial  part  121  training. 
Existing  part  185  pilots  and  flight 
attendants  wil]  not  need  to  repeat  initial 
training  but  w|U  be  subject  to  recurrent 
training  requirements.  During  their  first 
recurrent  training  session,  however, 
existing  employees  must  meet  the  newly 
required  part  Ipl  training  and 
qualifying  standards. 

Incremental  training  costs  were 
determined  as  the  difierence  between 
oarent  and  projected  training  costs.  For 
example,  the  incremental  cost  of  initial 
training  was  estimated  to  be  $3,999  for 
a  PIC  md  was  determined  by  adding 
pilot  compensstion.  travel  and  per 
diem,  and  other  costs  and  subtracting 
current  costs. 

Initial  training  costs  for  PICs,  SICs, 
and  flight  attendants  will  increase  by 
about  $230,000  per  year.  The  cost  for 
first  year  recuirent  training  for  flight 
crewmembers  will  increase  by  $1.3 
million  becaufls  each  currently 
employed  crewmember  will  be  required 
to  meet  the  p«it  121  training  and 
qualification  standards.  The  cost  for 
recurrent  training  after  the  first  year  will 
increase  by  $1.75  million. 

The  discounted  incremental  cost  to 
part  135  operators  over  the  ten  year 
period  is  estimated  to  be  about  $17 

mjllinn. 

Part  121  CRM  Training 

The  numbenof  PICs.  SICs.  and  flight 
engineers  undergoing  training  diiring 
the  two-year  phase-in  period  equals  65 
peatcent  of  the  Existing  number  of 
employees  plus  new  hires  (the  FAA 
estimates  that  35  percent  of  pilots  are 
already  receiving  CRM  training  through 
the  AQP).  The  cost  for  the  initial  two- 
year  phase-in  training  will  be 
approximately  $7.5  million  each  year. 
Ine  cost  for  initial  CRM  training  after 
the  phase-in  period  (which  applies  to 
new  hires  only)  will  be  approximately 
$2  million.  Recurrent  training  costs  for 


existing  employees  will  be  about  $17 
raillicm  annually. 

The  number  of  flight  attendants  and 
dispatchers  tmdergoing  training  during 
the  three-year  phase-in  period  equals 
the  existing  niunber  of  employees  plus 
new  hires.  For  flight  attendants  and 
dispatchers,  initid  training  over  the 
three-]rear  phase-in  period  will  cost 
about  $4  ndllion  annually.  Initial 
training  after  the  third  year  for  new 
hires  vrill  amount  to  approximately  $3.5 
million  annually.  Recurrent  training  for 
existing  employees  will  cost  about  $6 
million  each  year. 

Over  the  ten-year  period,  the  total 
discounted  cost  will  equal  about  $230 
million. 

Part  135  CRM  Training 

CRM  awareness  training  for  pilots  for 
the  two-year  phase-in  period  will  cost 
approximately  $300,000  per  year.  After 
the  second  year,  initial  training  costs 
will  equal  tbout  $67,000  each  year. 
Annu^  recurrent  training  costs  will  be 
about  $600,000. 

Initial  CRM  awareness  training  for 
fli^t  attendants  will  cost  about  $31,000 
per  year.  The  cost  for  initial  training 
conducted  after  the  phase-in  period  will 
equal  about  $12,000  annually.  The 
annual  cost  for  recurrent  training  will  be 
about  $23,000.  Over  the  ten  year  period, 
discounted  CRM  training  costs  for  the 
part  135  operators  will  equal  about  $6 
million. 

Total  Cost 

'Hie  total  discounted  cost  of  the  rule 
will  be  approximately  $253  million  over 
the  next  10  years.  The  cost  of  CRM 
training  for  part  121  operators  accounts 
for  the  largest  portion. 

Beonfits 

Part  135  Training  Upgrade 

From  1984  through  1993,  the  NTSB 
concluded  that  pilot  error  was  a 
probable  cause  of  30  accidents  involving 
part  135  aircraft  affected  by  this  rule. 
(The  accidents  incliided  in  this  analysis 
involved  at  least  a  serious  injvuy  or 
substantial  airplane  damage).  Mid-air 
collisions  and  accidents  due  to  bad 
weather  are  excluded  because  the 
training  that  will  be  required  under  this 
rule  would  not  reduce  those  types  of 
accidents. 

The  30  accidents  were  responsible  for 
89  fatalities  and  40  serious  injuries. 
During  this  period,  commuter  operators 
flew  25.5  million  flights  resulting  in  a 
commuter  accident  due  to  pilot  error  ctf 
1.1775  accidents  per  million  commuter 
flights.  The  average  value  of  avoiding 
such  an  accident  is  estimated  to  be 
$9,607  million. 


In  estimating  the  maximum  potential 
value  of  the  boiefits.  the  FAA  assumes 
that:^l)  Becaiise  part  135  operators  will 
not  complete  training  for  two  years,  no 
expected  benefits  win  result  after  the 
first  year  and,  at  most,  only  one-half  of 
the  potential  benefits  will  be  achieved 
in  the  second  year  (hill  benefits  will  be 
achieved  in  the  remaining  years):  and 
(2)  the  rule  will  not  eliminate  all  pilot 
error  accidents  but  will,  at  best,  only 
reduce  the  part  135  pilot-error  accident 
rate  down  to  the  rate  sustained  by  part 
121  operators.  However,  the  FAA  does 
not  expect  this  rule  to  completely 
eliminate  the  difiisrential  in  the  pilot- 
error  accident  rate  because  the  mgher 
part  135  accident  rate  could  be  catised 
by  factors  other  than  pilot  training;  less 
pilot  experience  might  also  result  in  a 
higher  pilot-error  accident  rate  for  part 
135  operations. 

The  FAA  estimated  the  value  of 
potential  benefits  by  multipljring  the 
average  value  of  a  part  135  pilot-error 
related  accident  ($9,607  million)  by  the 
number  of  potential  accidents  (accident 
rate  times  projected  flights).  Hie  value 
of  potential  benefits  was  thm  adjusted 
to  equal  the  part  121  pilotHsrror  accident 
rate.  The  pilot-error  accident  rate  for 
part  121  airplanes  was  determined  by 
conducting  a  search  of  the  part  121 
accident  database.  The  FAA  determined 
that  this  database  contained  38 
accidents  in  which  pilot  error  was  the 
probeble  cause.  Given  that  part  121 
airplanes  flew  61.55  million  flights 
during  this  period,  the  pilot-error 
accident  rate  is  estimated  to  be  0.6174 
accidents  per  million  flights.  By 
subtracting  the  part  121  accident  rate 
from  the  part  135  accident  rate 
[(1.1775  -  0.6174)=.5601),  the  available 
reduction  in  the  part  135  accident  rate 
is  estimated  to  equal  .56  accidents  per 
one  miUion  flights. 

Over  the  ten-year  period,  the 
estimated  value  of  the  benefits  of  this 
provision  is  about  $196  million.  When 
ciurent  practice  is  taken  into 
consideration  (30  percent  of  relevant 
pilots  are  already  trained  under  pari  121 
under  an  RAA  exemption),  the  ten-year, 
benefit  of  this  provision  is  estimated  to 
be  $111  million. 

Part  135  Crew  Resource  Management 
Training 

During  the  period  1984  through  1993. 
crew  coordination  was  a  probable  cause 
in  9  accidents  involving  pari  135  aircraft 
affected  by  this  rule.  The  9  accidents 
were  responsible  for  45  fatalities  and  7 
serious  injtuies.  During  this  period, 
commuter  operators  flew  25.5  million 
flights  resulting  in  a  commuter  accident 
rate  due  to  creW  coordination  problems 
of  0.3529  accidents  per  million 


commuter  flights.  The  average  value  of 
avoiding  such  an  accident  was 
estimated  to  be  about  $15.3  million. 
This  estimated  accident  cost  is 
considerably  higher  than  the  estimated 
accident  cost  used  in  the  pari  135 
training  upgrade  benefit  section.  The 
difference  results,  in  pari,  from  the  size 
of  the  samples.  Thirty  accidents  were 
attributable  to  pilot  error  and  only  nine 
to  crew  coordination.  The  three  high- 
cost  accidents  associated  vdth  crew 
coordination  drive  up  the  average  cost 
of  those  accidents. 

Initial  training  will  begin  in  1996  and 
continue  through  1997.  Therefore,  the 
FAA  assumes  that  full  benefits  cannot 
be  achieved  by  this  rule  until  1998.  The 
FAA  estimates  the  value  of  benefits  by 
miiltiplying  the  average  value  of  a  part 
135  CRM-related  accident  ($15.3 
million)  by  the  number  of  potential 
accidents  (accident  rate  times  projected 
number  of  flights).  Over  the  ten  year 
period,  the  benefits  of  this  provision  are 
estimated  at  $163  milhon  (discounted). 
However,  the  FAA  expects  to  realize 
only  some  of  these  benefits  by  imposing 
this  requirement. 

Part  121  Crew  Resource  Management 
Training 

During  the  period  1984  through  1993, 
crew  coordination  was  a  probable  cause 
in  17  accidents  involving  pari  121 
aircraft.  These  17  accidents  resulted  in 
181  fatalities,  45  serious  injuries,  and 
130  minor  injuries.  During  this  period, 
air  carriers  flew  61.55  million  flights 
resulting  in  an  air  carrier  accident  rate 
due  to  crew  coordination  problems  of 
0.2762  accidents  per  million  flights. 

About  two-thirds  of  the  part  121 
pilots  will  receive  training  during  the 
first  year  and  the  remaining  one-third  of 
the  pilots  will  complete  the  initial  CRM 
training  by  the  end  of  the  second  year. 
Thus,  the  FAA  expects  reduced  benefits 
for  the  first  two  years.  The  annual, 
maximum  potential  benefits  cannot  be 
realized  until  1998.  The  FAA  estimates 
the  m<»''""iiim  potential  value  of  benefits 
by  multiplying  the  average  value  of  a 
pari  121  CRM-related  accident  ($34.4 
million)  by  the  niunber  of  potential 
accidents  (accident  rate  times  flights). 

Over  the  ten-year  period,  the 
estimated  value  of  the  benefits  of  this 
provision  is  about  $305  million 
(discounted).  Once  again,  the  FAA 
expects  to  realize  only  some  of  these 
benefits  by  this  proposed  requirement. 

Total  Benefits 

Benefits  of  this  rule  are  estimated  to 
total  $579  million.  The  largest  share  of 
benefits,  about  $305  million,  is 
attributed  to  part  121  CRM  ttaining.  Part 
135  CRM  training  and  upgraded  pilot 


training  will  account  for  about  $163 
miUion  and  $111  millicm.  respectively. 

Cost-Benefit  Comparison 

The  FAA  estimates  that  this  rule  will 
cost  approximately  $253  million  over  10 
years.  The  benefits  are  estimated  to  be 
$579  million.  With  respect  to  the  part 
135  flight  crew  training  upgrade,  the 
discounted  training  costs  will  be  about 
$17  miUion.  and  the  discounted  value  of 
the  expected  benefits  is  $111  milhon. 
With  respect  to  part  135  CRM  training, 
the  discoimted  training  costs  will  be 
about  $6  million,  and  the  discounted 
value  of  the  expected  benefits  is  $163 
miUion.  With  respect  to  part  121  CRM 
training,  the  discoimted  training  costs 
wiU  be  about  $230  million,  and  the 
discounted  value  of  the  expected 
benefits  is  $305  miUion. 

The  estimated  total  cost  of  the  rule 
has  decreased  significanUy  since  the 
NPRM  was  published.  Changes  in 
assumptions — based  on  additional 
information  about  industry  practice — 
were  primarily  responsible  for  the 
adjustments.  The  final  analysis  takes 
into  consideration,  for  example,  that  35 
percent  of  part  121  pilots  are  already 
receiving  and  will  continue  to  receive 
CRM  training  under  AQP.  It  also  takes 
into  account  that  30  percent  of  the  part 
135  pilots — those  employed  by  dual- 
certificated  operators — already  train 
under  part  121.  Based  on  current 
information,  the  FAA  has  also  adjusted 
its  assumptions  about  new-hire  rates 
and  the  costs  of  travel  and  instruction 
associated  with  training.  In  total,  these 
adjustments  lead  to  a  lower  estimated 
incremental  cost  of  this  rule. 

To  be  cost  beneficial,  this  rule  does 
not  have  to  be  100  percent  effective  in 
preventing  the  types  of  accidents  that  it 
is  designed  to  prevent,  nor  does  the 
FAA  claim  that  these  requirements  will 
prevent  all  of  the  accidents  for  which 
this  rule  was  designed.  If  the  part  135 
training  upgrade  is  only  16  percent 
effective  at  preventing  these  accidents, 
then  the  benefits  of  this  requirement 
will  exceed  the  costs.  CRM  training  for 
part  135  flight  crews  needs  to  be  only 
4  percent  effective  for  the  benefits  to 
exceed  the  cost  of  that  requirement. 
However,  CRM  training  for  part  121 
flight  crews  needs  to  be  over  75  percent 
effective  for  this  requirement  to  be  cost- 

benefidal. 

The  requirements  for  upgrading''part 
135  pilot  training  should  be  considered 
complementary  to  the  proposed 
Commuter  Rule  (while  the  two  CRM 
requirements  are  independent  of  the 
Commuter  Rule).  The  goal  of  both  the 
Commuter  Rule  and  the  part  135 
training  upgrade  requirement  is  to 
reduce  the  accident  rate  of  scheduled 


carriera  operating  lO-to-30-seat ' 
airplanes  under  part  135  to  the  existing 
part  121  accident  rate.  The  benefits  of 
the  part  135  training  upgrade 
requirement  are  part  of  the  benefits 
estimated  for  the  Conunuter  Rule,  and 
they  cannot  be  separated  from  that  rule 
because  it  is  not  possible  to  determine 
which  rule  would  have  prevented  a 
given  accident.  For  example,  individual 
accidents  may  be  prevented  by  any  one 
of  several  factors,  such  as  prevention  of 
the  occurrence  of  a  problem  with  an 
airplane  in  the  first  place,  by  providing 
more  or  better  crew  training  to  properly 
respond  to  the  problem  after  it  occurs, 
or  providing  a  dispatcher  to  help 
identify  a  problem  before  it  becomes  a 
potential  accident.  For  this  reason,  the 
FAA  has  chosen  to  combine  the 
estimated  costs  of  upgrading  part  135 
pilot  training  with  the  cost  of  the 
CommutOT  Rule  and  compare  these 
combined  costs  with  the  estimated 
benefits  of  the  Commuter  Rule.  When 
the  estimated  cost  of  the  part  135  pilot 
training  upgrade  requirement  ($17 
million)  is  added  to  the  estimated  costs 
for  the  Commuter  NPRM  ($275  million), 
the  combined  costs  ($292  million)  are 
stiU  less  than  the  estimated  benefits  of 
the  Commuter  NPRM  ($393  milUon). 
The  estimated  costs  and  benefits  wiU 
probably  be  different  in  the  Commuter 
Final  Rule,  but  the  estimated  cost  of  the 
Commuter  Final  Rule  plus  the  $17 
miUion  for  the  part  135  pUot  training 
upgrade  requirement  is  still  expected  to 
be  less  than  the  estimated  benefits  for 
the  Commuter  Final  Rule. 

Regulatory  FlexibUity  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  the  Government 
regulations.  The  RFA  requires  agencies 
to  review  rules  that  may  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

The  rule  will  affect  those  small 
entities  regulated  by  parts  121  and  135. 
The  FAA's  criterion  (for  documentation, 
see  47  FR  32825,  July  29,  1982)  for  "a 
substantial  number"  is  a  number  that  is 
not  less  than  11  and  which  is  more  than 
one-third  of  the  small  entities  subject  to 
the  rule.  For  air  carriers,  a  small  entity 
has  been  defined  as  one  who  owns,  but 
does  not  necessarily  operate,  9  or  fewer 
aircraft.  The  relevant  FAA  criteria  for  "a 
significant  impact"  are  incremental  cost 
of  $67,800  per  year  for  a  scheduled  air 
carrier  with  a  fleet  size  of  60  seats  or 
fewer,  and  $121,300  for  a  scheduled  air 
carrier  with  a  fleet  size  of  more  than  60 
seats).  (All  monetary  values  are  in  1994 
dollars). 
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Final  Kflgnlatory  OatenninatioB 

The  FAA  identilKed  39  pait  121 
opentora  who  opetBte  9  or  fewer 
ainaaft.  hi  additioa.  the  FAA  identified 
another  9  opeiatora  who  are  split 
certificate  holders  and  operate  under 
both  parts  121  and' 135.  For  this  analysis 
the  FAA  detemiin#d  that  the  split 
certificate  holders  are  currently 
operating  under  the  higher  level  of 
safety  required  un^er  the  part  121 
requirements.  The  FAA  detennined 
that,  on  average,  tlie  crew  on  these 
aircraft  consist  of  one  pilot-in- 
ctHnmand.  one  second-in-command, 
and  three  flight  attendants.  Also,  these 
operators  will  likejjr  employ  two  crews 
per  airplane.  The  RAA  detwmined  that 
in  the  first  year  (1996)  two  FICs.  two 
SICs,  and  six  fli^ll  attendants  will 
receive  initial  training.  In  the  next  three 
years  (1997-1999),  these  crewmembos 
will  receive  lecunfnt  training.  In  the 
fifth  year  (2000),  tli«e  will  be  a  turnover 
in  the  crew:  1  PICll  SIC  and  2  flight 
attendants  will  be  Replaced  by  new 
employees  who  will  need  initial 
training.  Over  the  tollowing  three  years 
(2001-2003),  all  crewmonbers  wiU 
receive  recurrent  training.  The  next  year 
(2004),  thoe  will  i^gain  be  a  turnover  in 
employees.  And,  ia  the  final  yeax 
(200S),  the  crewmembers  will  receive 
recurtent  training.  The  discoimted  cost 
over  the  ten-year  period  for  the  part  121 
requirements  will  be  about  $15,800  per 
aircraft,  or  about  $2,250  annualized.  An 
operator  owning  nine  airplanes  will 
incur  an  aimualized  cost  of  about 
$20,252.  Thus,  a  part  121  operator  will 
be  able  to  own  at  least  nine  aircraft  and 
remain  below  the  annualized  cost 
threshold  of  $67,800  for  small 
scheduled  operatofs.  The  FAA  has  also 
determined  that  p^  121  CBM  training 
costs  will  not  impose  a  significant 
burden  on  a  substantial  number  of  large 
scheduled  part  121  operators  which 
have  a  higher  thre^old  of  $110,100. 

The  FAA  identined  twenty  part  135 
scheduled  operators  that  own  9  or  fewer 
aircraft  (which  require  two  pilots  or 
have  10  or  more  passenger  seats).  The 
discounted  cost  for  part  135  flight  crew 
upgrade  and  CRM  training  will  be  about 
$53,332,  or  about  47,593  annualized.  Of 
this  amount,  CRM  training  accounts  for 
about  $15,362  discounted,  or  about 
$2,187  annualized)  and  flight  crew 
upgrade  training  accounts  for  $37,970 
discounted,  or  about  $5,406  annualized. 
This  estimate  is  baaed  on  an  average  of 
two  crews  per  aircfaft  with  each  crew 
consisting  of  a  PIC|  a  SIC,  and  two  fli^t 
attendants.  This  estimate  includes 
initial  training  ant]  recurrent  training 
over  the  ten  year  period.  Training  costs 
for  large  scheduled  part  135  operators 


with  9  airplanes  (9x$7,593=$68,337) 
wall  not  exceed  the  threshold  for  these 
operators  ($121,300).  However,  training 
costs  for  small  scheduled  part  135 
operaton  with  more  than  8  aiicnft  will 
exceed  the  threshold  cost       ^c,; ' 
(8x$7,593s$60.744).  FAA  data  ahow 
that  only  one  of  the  20  affected  small 
part  135  operators  operate  nine  aircraft. 
As  this  number  is  less  than  11,  it  does 
not  meet  the  definition  of  a  "substantial 
number."  Therefore,  the  FAA  has 
determined  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  part  135 
operatcHS. 

IntematiiHial  Trade  Impact  Statement 

The  FAA  has  determined  that  this 
rule  wiU  not  constitute  barriers  to 
international  trade,  including  the  export 
of  U.S.  goods  and  services  to  foreign 
countries  and  the  import  of  foreign 
goods  and  services  into  the  United 
States. 

Federalism  ImpUcatkuis 

These  regulations  do  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  detennined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment. 

P^ierwork  Reducrtion  Act 

The  reporting  and  recordkeeping 
requirement  associated  with  this  rule 
was  approved  by  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  44  U.S.C.  Chapter  35; 
there  are  no  changes  associated  with  the 
paperwork  burden  of  this  rule. 
Therefore,  the  burden  associated  with 
this  rule  stands  cleared  under  OMB 
control  number  2120-0591. 

Conclusion 

For  the  reasons  set  forth  under  the 
heading  "Regulatory  Analysis,"  the 
FAA  has  detennined  that  this 
regulation:  (1)  Is  a  significant  rule  under 
Executive  Order  12866;  and  (2)  is  a 
significant  rule  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  Also,  for  the  reasons  stated  imder 
the  headings  "Trade  Impact  Statement" 
and  "Regulatory  Flexibility 
Determination,"  the  FAA  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  copy  of  the 
full  regulatory  evaluation  is  filed  in  the 
docket  and  may  also  be  obtained  by 


contacting  the  person  listed  under  FOR 
FURTHER  MFORMATION  CONTACT. 

List  of  Subjects 

14CFR  Part  121 

Air  carriers,  Aircreft,  Airmen,  Air 
safety.  Air  transportation.  Aviation 
safety.  Drug  abuse.  Drug  testing. 
Narcotics,  Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

14  CFR  Part  135 

Air  carriers.  Aircraft,  Airmen,  Air 
taxis.  Air  transportation.  Airworthiness. 
Aviation  safety.  Reporting  and 
recordkeeping  requirements.  Safety. 

The  Amendment 

The  Federal  Aviation  Administration 
amends  parts  121  and  135  <A  the  Federal 
Aviation  Regulations  (14  CFR  parts  121 
and  135]  as  follows: 

PART  lai—CERTIFICATION  AND 
OPERATIONS;  DOMESTIC.  FLAQ.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARQEAIRCRAFT   .        . 

1.  The  authority  citation  for  Part  121 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  10e(g],  40101. 40105, 
40113, 44701-44702,  and  44704-44705. 

2.  Section  121.135(b)(15)  is  revised  to 
read  as  foUows: 

§121.135    Contents. 

•        •  ..  •        •        • 

(b)  •  ^  * 

(15)  Each  training  program 
curriculum  required  by  §  121.403. 

***** 

3.  Section  121.404  is  revised  to  read 
as  follows: 

§121.404    Compliance  dates:  Crew  and 
dispatcher  resource  management  training. 

After  March  19, 1998,  no  certificate 
holder  may  use  a  person  as  a  flight 
crewmember,  and  after  March  19, 1999, 
no  certificate  holder  may  use  a  person    - 
as  a  flight  attendant  or  aircraft 
dispatcher  unless  that  person  has 
completed  approved  crew  resource 
management  (CRM)  or  dispatcher 
resource  management  (DRM)  initial 
training,  as  appUcable,  with  that 
certificate  holder  or  with  another 
certificate  holder. 

4.  Section  121.405  is  amended  by 
adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 


§121.405    Training  program  and 
initiai  and  final  approval. 


(f)  Each  certificate  holder  described  in 
§  135.3  (b)  and  (c)  of  this  chapter  must 
include  the  material  required  by 
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§  121.403  in  the  manual  required  by 
§  135.21  of  this  chapter. 

(g)  Hie  Administrator  may  grant  a 
deviation  to  certificate  holders 
described  in  §  135.3  (b)  and  (c)  of  this 
chapter  to  aUow  reduced  programmed 
hours  of  ground  training  required  by 
§  121.419  if  it  is  foimd  Uiat  a  reduction 
is  warranted  based  on  the  certificate 
holder's  operations  and  the  complexity 
of  the  make,  model,  and  series  of  the 
aircraft  used. 

5.  Section  121.406  is  added  as 
follows: 

§121.408    Rediic«enofCRM/ORM 
prDgrammed  hours  baaed  on  crsditfor 
pravkNis  CRNVDRM  training. 

(a)  For  flightcrew  members,  the 
Administrator  may  credit  CRM  training 
received  before  March  19, 1998  toward 
all  or  part  of  the  initial  groimd  CRM 
training  required  by  §  121.419. 

(b)  For  flight  attendants,  the 
Adininistrator  may  credit  CRM  training 
received  before  March  19, 1999  toward 
all  or  part  of  the  initial  ground  CRM 
training  required  by  §  121.421. 

(c)  For  aircraft  dispatchers,  the 
Administrator  may  credit  CRM  training 
received  before  March  19, 1999  toward 
all  or  part  of  the  initial  ground  CRM 
training  required  by  §  121.422. 

(d)  In  granting  credit  for  initial  groimd 
CRM  or  DRM  training,  the 
Administrator  considers  training  aids, 
devices,  methods,  and  procedures  used 
by  the  certificate  holder  in  a  voluntary 
CRM  or  DRM  program  or  in  an  AQP 
program  that  effectively  meets  the 
quaUty  of  an  approved  CRM  or  DRM 
initial  groimd  training  program  under 
section  121.419, 121.421,  or  121.422  as 
appropriate. 

6.  Section  121.419  is  amended  by 
revising  paragraph  (a)(l)(vii), 
redesignating  paragraph  (a)(l)(viii]  as 
paragraph  (a)(l)(ix),  and  adding  a  new 
paragraph  {a)(l)(viii),  to  read  as  follows: 

§121.419  PHols  and  flight  engineers: 
Initial,  tranaMon.  and  upgrade  ground 
training. 

(a)  •  •  • 

(1)  •  *  * 

(viii)  Visual  cues  prior  to  and  during 
descent  below  DH  or  MDA; 

(viii)  Approved  crew  resource 
management  initial  training;  and 
•        •        *        *        *    ■ 

7.  Section  121.421  (a)(1)  is  revised  to 
read  as  foUows: 

§121.421    Flight  atlsndants:  Initial  and 
tranaWon  ground  training. 

(a)*  •  * 

(1)  General  subjects — 
(i)  The  authority  of  the  pilot  in 
command; 


(ii)  Passenger  handling,  including  the 
proradures  to  be  followed  in  the  case  of 
deranged  persons  or  other  persons 
whose  conduct  mi^t  jeopardize  safety; 
and 

(iii)  Approved  crew  resource 
management  initial  training. 
*        •       •        •        •    , 

8.  Section  1 21 .422  is  amended  by 
revising  paragraphs  (aKl)(vii)  and 
(a)(l)(viii),  and  by  adding  a  new 
paragraph  (a)(l)(ix)  to  read  as  foUows: 

§121.422    Aircraft  dtapalchars:inWal  and 
transition  ground  training. 

(a)*  •  * 

(D*  *  * 

(vii)  Prevailing  weather  phenomena 
and  the  available  sources  of  weather 
information; 

(viii)  Air  traffic  control  and 
instrument  approach  procedures;  and 

(ix)  Approved  dispatcher  resource 
management  (DRM)  initial  training. 
***** 

9.  Section  121.427  is  amended  by 
adding  a  new  paragraph  (b)(4): 

§121.427    Recurrent  training. 

***** 

(b)*  •  * 

(4)  Approved  recurrent  CRM  training. 
For  flight  crewmembers,  this  training  or 
portions  thereof  may  be  accomplished 
during  an  approved  simulator  line 
operational  flight  training  (LOFT) 
session.  The  recurrent  C^  training 
requirement  does  not  apply  until  a 
person  has  completed  the  applicable 
initial  CRM  training  required  by 
§§121.419, 121.421,  or  121.422. 
***** 

10.  Section  121.431(a)  is  revised  to 
read  as  follows: 

§121.431    Applicability. 

(a)  This  subpart  prescribes 
crewmember  qualifications  for  all 
certificate  holders  except  where 
otherwise  specified.  The  qualificatiSh 
requirements  of  this  subpart  also  apply 
to  each  certificate  holder  that  conducts 
commuter  operations  under  part  135  of 
this  chapter  with  airplanes  for  which 
two  pilots  are  required  by  the  aircraft 
type  certification  rules  of  this  chapter, 
or  with  airplanes  having  a  passenger 
seating  configuration,  excluding  any 
pilot  seat,  of  10  seats  or  more.  The 
Administrator  may  authorize  any  other 
certificate  holder  that  conducts  ^ 

operations  under  part  135  to  comply 
with  the  training  and  qualification 
requirements  of  this  subpart  instead  of 
subparts  E,  G,  and  H  of  part  135  of  this 
chapter,  except  that  these  certificate 
holders  may  choose  to  comply  with  the 
operating  experience  requirements  of 


§135.244  of  this  chapter,  instead  of  the 
requirements  of  §  121.434. 


PART  135-AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

11.  The  authority  citation  for  Part  135 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1153.  40101. 
40105.  44113.  44701-44705,  44707-44717, 
44722,  and  45303. 

12.  Section  135.3  is  revised  to  read  as 
follows: 

§136.3    Rulea  appicable  to  operattona 
subiect  to  this  part 

(a)  Each  person  operating  an  aircraft 
in  operations  under  this  part  shall — 

(1)  While  operating  inside  the  United 
States,  comply  with  the  applicable  rules 
of  this  chapter,  and 

(2)  While  operating  outside  the 
United  States,  comply  with  Annex  2, 
Rules  of  the  Air,  to  the  Convention  on 
International  Civil  Aviation  or  the 
regulations  of  any  foreign  country, 
whichever  applies,  and  with  any  rules 
of  parts  61  and  91  of  this  chapter  and 
this  part  that  are  more  restrictive  than 
that  Annex  or  those  regulations  and  that 
can  be  complied  with  without  violating 
that  Annex  or  those  regulations.  Annex 
2  is  incorporated  by  reference  in 

§  91.703(b)  of  this  chapter. 

(b)  After  March  19.  1997.  each 
certificate  holder  that  conducts 
commuter  operations  under  this  part 
with  airplanes  in  which  two  pilots  are 
required  by  the  type  certification  rules 
of  this  chapter,  or  with  airplanes  having 
a  passenger  seating  configuration, 
excluding  any  pilot  seat,  of  10  seats  or 
more,  shaJl  comply  with  subparts  N  and 
O  of  part  121  instead  of  the 
requirements  of  subparts  E,  G,  and  H  of 
this  part.  Each  affected  certificate  holder 
must  submit  to  the  Administrator  and 
obtain  approval  of  a  transition  plan 
(containing  a  calendar  of  events)  for 
moving  fit>m  its  present  part  135 
training,  checking,  testing,  and 
qualification  requirements  to  the 
requirements  of  part  121  of  this  chapter. 
Each  transition  plan  must  be  submitted 
by  March  19, 1996,  and  must  contain 
details  on  how  the  certificate  holder 
plans  to  be  in  compliance  with  subparts 
N  and  O  of  part  121  on  or  before  March 
19, 1997. 

(c)  If  authorized  by  the  Administrator 
upon  appUcation,  each  certificate  holder 
that  conducts  operations  under  this  part 
to  which  paragraph  (b)  of  this  section 
does  not  apply,  may  comply  with  the 
appUcable  sections  of  subparts  N  and  O 
of  part  121  instead  of  the  requirements 
of  subparts  E,  G,  and  H  of  this  part, 
except  that  those  authorized  certificate 
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holders  may  choo^  to  comply  with  the 
opentiiig  experieace  lequinments  of 
§  135.244,  insteaqof  the  requiremoits  of 
§  121.434  of  this  cfaapter. 
13.  Section  135^2  is  added: 

(iflDkiz    ifwiouey  iTeneo  ciwnMniiMra> 

A  ceitificate  hojder  may  use  a 
crewmember  whojraoeivMl  the 
certificate  holder'^  training  in 
accordance  with  a|ubparts  E.  G,  and  H  of 
this  part  before  Mkrch  19, 1997  without 
complying  with  iilitial  training  and 
qualification  reqiilrements  of  subparts  N 


and  O  of  part  121  of  this  chapter.  The 
crewmember  must  comply  with  the 
applicable  recurrmt  training 
requirements  of  part  121  of  this  chapter. 


f13&241    [Af 

14.  Section  135.241  is  amended  by 
revising  "This"  to  read  "Except  as 
provided  in  §  135.3.  this". 

fl3S.2»l    [Amended] 

15.  Section  135.291  is  amended  by 
revising  "This"  to  read  "Except  as 
provided  in  §  135.3,  this". 


1135^1    {Amendeiq 

16.  Section  135.321  is  amended  by 
revising  "This"  to  lead  "Bccept  as 
provided  in  §  135.3,  this". 

Issued  in  Washington,  DC  on  Deoembw  8, 
1995.  •^ 

David  S.  IfiiiHMi, 

Administrator. 

(FR  Doc  95-30449  Filed  12-14-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION       SUPFLEMEHTARY  INFORMATION: 


Federal  Aviation  Administration 

14  CFR  Parts  121. 135 

[DoefcM  No.  28061;  Notice  No.  tS-iq 

RIN212»-AF63 

Flight  CrawmemtMf  Duty  Period 
Limitations,  Fligtit  Time  Limitations 
and  Rest  Requirements 

AGENCY:  Federal  Aviation 
Administratirai  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  amend 
existing  regulations  to  establish  one  set 
of  duty  period  limitations,  flight  time 
limitations,  and  rest  requirements  for 
flight  crewmembers  engaged  in  air 
transportation.  The  proposal  results 
from  public  and  congressional  interest 
in  regulating  flight  crevnnember  rest 
requirements,  NTSB  Safety 
Recommendations,  petitions  for 
rulemaking,  and  scientific  data 
contained  in  recent  National 
Aeronautics  and  Space  Administration 
(NASA)  studies  relating  t^  flight 
crewmember  duty  periods,  flight  times, 
and  rest.  The  proposal  would  update  the 
regulations  and  replace  certain  out- 
dated regulations  with  a  simplified 
regulatory  approach  based  upon 
scientific  studies  of  fatigue.  The 
objective  of  the  proposal  is  to  contribute 
to  an  improved  aviation  safety  system 
by  ensuring  that  flight  crewmembers  are 
provided  with  the  importunity  to  obtain 
sufficient  rest  to  perform  their  routine 
and  emergency  safety  duties. 
DATES:  Comments  must  be  received  on 
or  before  March  19, 1996. 
ADDRESSES:  Send  or  deliver  comments 
on  this  notice  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(AGC-200),  Room  915G,  Docket  No. 
28081, 800  Independence  Avenue,  SW, 
Washington,  DC  20591.  Comments  may 
also  be  submitted  to  the  Rules  Docket  by 
using  the  following  Internet  address: 
nprmcmts@mail.hq.faa.gov.  Comments 
must  be  marked  Docket  No.  28081. 
Comments  may  be  examined  in  the 
Rules  Docket  in  Room  915G  on 
weekdays  between  8:30  a.m.  and  5:00 
p.m..  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Youngblut,  Project  Development 
Branch,  AFS-240.  Air  Transportation 
Division,  Flight  Standards  Service, 
Room  829.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-3755. 


CoimneBts  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
argmnents,  and  by  commenting  on  the 
possible  environmental,  economic,  and 
federalism-  or  energy-related  impact  of 
the  adoption  of  this  proposal. 
Comments  concerning  the  proposed 
implementation  and  efiiective  date  of  the 
rule  are  also  specifically  requested. 

Comments  should  carry  the  regulatory 
docket  or  notice  number  and  should  be 
submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above.  All 
comments  received  and  a  report 
summarizing  any  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking  will  be  filed  in  the  docket. 
The  docket  is  available  for  public 
inspection  both  before  and  after  the 
closing  date  for  receiving  comments. 

Before  taking  any  final  action  on  this 
proposal,  the  Administrator  will 
consider  the  comments  made  on  or 
before  the  closing  date  for  comments, 
and  the  proposal  may  be  changed  in 
light  of  the  comments  received. 

The  FAA  will  acknowledge  receipt  of 
a  comment  if  the  commenter  includes  a 
self-addressed,  stamped  postcard  with 
the  comment.  The  postcard  should  be 
marked  "Comments  to  Docket  No. 
28081."  When  the  comment  is  received 
by  the  FAA,  the  postcard  will  be  dated, 
time  stamped,  and  returned  to  the 
commenter. 

Availability  of  the  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
hiquiry  Center,  APA-430.  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  hiture  FAA  NPRM's 
should  request  a  copy  of  Advisory 
Circular  No.  11-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  application  procedures. 

Background 

The  aviation  industry  requires  24- 
hour  activities  to  meet  opmational 
demands.  Growth  in  global  long-haul, 
regional,  overnight  cargo,  and  short-haul 
domestic  operations  is  likely  to  increase 
round-the-clock  requirements.  Flight 
crews  must  be  available  to  support  24- 
hour  a  day  operations  to  meet  these 
industry  demands.  Both  domestic  and 
international  aviation  ft«quently  require 


crossing  multiple  time  zones.  Therefore, 
shift  work,  night  work,  irregular  work 
schedules,  unpredictable  work 
schedules,  and  time  zone  changes  will 
continue  to  be  conunonplace 
components  of  the  aviation  industry. 
These  factors  affect  hiunan  physiology 
by  causing  performance-impairing 
fatigue  that  can  a^ect  the  level  of  safety. 
The  FAA  believes  that  it  is  critical, 
whenever  possible,  to  incorporate 
scientific  information  on  fatigue  and 
human  sleep  physiology  into 
regulations  on  flight  crew  scheduling. 
Such  scientific  information  can  help  to 
maintain  the  safety  margin  and  promote 
optimum  crew  performance  and 
alertness  during  flight  operations. 

Over  the  past  40  years,  scientific 
knowledge  about  sleep,  sleep  disorders, 
circadian  physiology,  fatigue, 
sleepiness/alertness,  and  performance 
decrements  has  grown  significantly. 
Some  of  this  scientific  knowledge, 
gained  through  field  and  simulator 
studies,  has  confirmed  that  aviators 
experience  performance-impairing 
fatigue  from  sleep  loss  resulting  itom 
current  flight  and  duty  practices. 
Incorporation  of  scientific  knowledge  on 
fatigue  into  operations  (e.g..  regulatory 
scheduling  considerations,  personal 
strategies,  fatigue  countermeasures) 
would  greatly  benefit  safety.  A  primary 
purpose  of  this  rulemaking  is  to 
incorporate  as  much  as  possible  of  the 
scientific  knowledge  into  the  applicable 
regulations. 

A  second  purpose  of  this  proposed 
rulemaking  is  to  establish  consistent 
and  clear  duty  period  limitations,  flight 
time  limitations,  and  rest  requirements 
for  all  types  of  operations.  The  current 
regulations  require  revising  because  of 
their  complexity  and  age.  While 
domestic  flight  time  limitations  and 
some  commuter  limitations  were 
updated  in  1985.  flag  and  supplemental 
operations  were  not.  With 
advancements  in  new  aircraft,  these 
operational  distinctions  are  no  longer  as 
meaningful  as  they  once  were.  This 
proposal  would  establish  the  same  duty 
period  limitations,  flight  time 
limitations,  and  rest  requirements  for  all 
types  of  operations  in  part  121  for 
domestic,  flag,  and  supplemental 
operations  and  in  part  135  for  commuter 
and  on-demand  operations.  The  duty 
period  hmitations,  flight  time 
limitations,  and  rest  requirements 
would  allow  for  differences  based  on 
the  length  of  flights  and  number  of  flight 
crewmembers  on  a  flight. 
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Histtmcal  H&view 

The  Qvil  Aaran^utics  Act  of  1938  (52 
Stat.  1007;  as  ameiHied  by  62  Stat.  1216, 
49  U.S.Q  551)  asd  subsequently,  tbe 
Federal  Aviation  Act  of  1958  (now 
codified  at  49  U.S.f:.  40101  et  seq.) 
addreaaed  the  issue  of  regulati^  flight 
crewmember  hours  of  service.  The 
Federal  Ayiati<Hi  Act.  as  ammided, 
empowers  and  directs  the  Secretary  of 
Tran^xnt^im  to  promote  the  salsty  of 
dvil  air  flight  in  air  commerce  by 
prescribing  and  reitising  from  time  to 
time  "reasonable  rules  and  regulations 
goveniing,  in  the  interest  of  safety,  the 
maximum  hours  or  periods  of  service  of 
airmen,  and  eth»  ^ployees." 

Despite  many  changes  in  the  airline 
transportation  inditstry  over  the  30 
years  before  1983,  |he  rules  governing 
flight  time  limitations  and  rest 
requirements  remained  virtually 
unchanged  because  no  safaty  reasons 
had  been  presented  which  necessitated 
changes  to  the  regulations.  But  the 
presiuned  level  of  safety  established  by 
these  rules  did  not  necessarily  mean 
that  the  rules  were  es  effective  as  they 
should  have  been  when  considered  in 
light  of  dianges  thflit  had  occurred  in  the 
indvistry  in  the  prerious  30  years. 

fai  1983,  a  signifi<»nt  rulemaking  was 
initiated  to  clarify  ^d  simplify  the 
regulations  and  to  take  them  more 
applicable  to  the  aif  transportation 
environment  at  that  time.  A  significant 
driving  force  for  amending  the  flight 
time  regulations  in  1983  was  that  the 
requirements  imdef  part  121  were  so 
complicated  that  they  had  required 
thousands  of  pagesiof  interpretation  and 
had  sometimes  beeh  incorrectly 
followed  by  air  carriers. 

A  second  signifioant  factor  justifying 
amendment  of  the  rules  in  1983  was 
their  inflexibility.  Per  example, 
although  under  theithen  existing  rule, 
air  carriers  were  not  considered  in 
violation  of  the  rules  if  flight  times  were 
exceeded  due  to  adverse  weather 
conditions  or  othencirciunstances 
beyond  the  control  of  the  air  carriw,  an 
air  carrier  did  n«ft  have  the  flexibility  to 
ad)ust  scheduled  rest  periods  in  the 
event  of  late  arrivalB  or  other  factors.  If 
a  flight  was  late,  the  subsequent  flights 
often  had  to  be  delayed  while  substitute 
flight  crewnemberf  were  brought  in  or 
while  the  Right  crewmembers  received 
their  scheduled  rest  periods. 

A  third  fecter  affecting  the  pre-19e3 
rules  was,  tnder  deregulation  of  the  air 
transportation  indivtry,  the  number  and 
variety  of  denesticicertificate  holders 
dramatically  increajsed.  The  complexity 
and  variety  of  the  newer  operations 
required  that  the  FAA  provide  clear  and 


simple  miiHMUBi  safety  ciiteiie  fcr  aH 
opoetan. 

A  feiHdi  factor  afiectinfi  tfae  pn-ltes 
rules,  OMl  one  related  to  ue  *^>>«pg»pe 
character  ef  te  air  transportatkm 
industry,  was  the  growth  ofcoeamutei 
opentiflat.  Sosae  amimuter  opsatiaBt 
fell  under  part  121  d<»iestic  rules  whife 
others  fell  undu-  pert  135  rules.  A 
questioB  existed  as  to  wh^iar  rtther  set 
of  le^uiraaiMita  efiectively  covered 
Aese  canpatetively  new  and  oo%ving 
operatiens.  Hius  an  additicmflraim  ef 
the  1983-1965  rulemaking  praceedii^s 
was  to  study  the  materials  suhmitfed  by 
the  comBOttter  industry  group  and 
incorporate  the  findings  into  the 
applicabfe  rules  in  order  to  provide,  in 
this  segment  of  the  industry,  a  fevel  of 
safety  equivalent  to  other  air 
transportation  operations. 

The  1963-1985  rulemaking 
proceeding  was  not  the  FAA's  irst 
attempt  to  solve  the  previously 
described  problems.  Fat  a  number  of 
years  before. 1983  the  FAA  recognized 
that  the  flight  time  limita  and  rest 
requirementa  needed  to  be  clarified  and 
substantively  improved  in  those  areas 
where  they  were  potentially  inadequate. 
On  several  occasions  the  FAA  had 
attempted  to  correct  the  flight  time 
limitation  problems  of  both  parts  121 
and  135  tluough  rulemaking  actions. 
But  because  of  the  complexity  ef  the 
flight  time  rules  and  the  econtMnic 
interests  affected,  none  of  the  previous 
proposals  succeeded  in  resolving  the 
problems  to  the  satisfaction  of  the 
affected  parties.  Given  the  importance  of 
the  flight  time  rules  in  air  transportation 
safety,  the  FAA  decided  in  1983  to  try 
an  innovative  approach  that  would 
bring  the  afiiected  parties  together  to 
negotiate  a  resolution. 

1983-1985  Regulatory  Negotiation 

In  1983  regulatory  negotiation  was  a 
new  concept  recommended  by  the 
Administrative  Conference  of  the 
United  States.  Basically,  it  was  a 
procedure  by  which  representatives  of 
all  interests  affected  by  a  rulemaking 
could  be  brought  together  to  fully 
discuss  the  issues  under  conditions 
conducive  to  narrowing  or  eliminating 
differences  and  to  negotiating  a 
proposed  rule  acceptable  to  each 
intwest.  In  accordance  with  the 
recommended  procedure,  the  FAA 
created  an  advisory  committee  chartered 
under  the  Federal  Advisory  Committee 
Act.  The  committee  was  comprised  of 
persons  representing  tbe  diverse 
interests  affected  by  the  flight  time 
rules,  including  persons  representing 
flight  crewmen^iers,  air  carriers,  air 
taxis,  helicopter  operators,  and  the 
public. 


The  craasaittee  net  far  16  dajrs  in 
1983  under  tbe  directi<Hi  of  a  convener/ 
Bae^ator  and  thoiou^y  discussed  the 
major  issues  involved  in  the  regulation 
ef  flight  time  limits  and  rest 
requirements  fev  doHMStic  (^>«ation8 
under  part  121  and  for  operations  under 
part  135.  Although  the  committee  did 
not  reach  C(msensus  on  any  particular 
proposal,  its  deliberations  were 
successfol  is  narrowing  the  difiierences 
aeoong  parties  and  in  reaching 
substantial  agreement  on  some  issues.  In 
addition,  the  craamittee  id^tified  major 
areas  ef  concera  and  all  parties  obtained 
significuat,  new  infcvmaticm  cm  a 
su^ect  which  had  been  discussed, 
wlAeut  resolution,  for  years.  The 
committee  deliberations  led  to  a  notice 
of  proposed  rulesMking  [49  FR  12136, 
Mardi  28, 1984]  and  then  to  a  final  rule 
[50  FR  29306,  July  18, 1965).  The  final 
rule  reflected  comments  received  from 
the  organizations  represented  on  the 
Advisory  Committee  and  frt>m  others, 
llie  final  rufe  accomplished  the 
following  ra^or  objectives: 

(1)  It  resolved  a  series-of-flights 
probfem  in  part  121,  domestic  air  carrier 
rules,  thereby  addressing  many 
interpretation  issues; 

(2)  It  established  a  new  rest  period 
requirement  in  part  121,  domestic  air 
carrier  rules,  for  flight  crewmerabers 
scheduled  to  fly  8  hours  or  less  in  24 
consecutive  hours  and  allowed  greater 
scheduling  flexibility,  including  the 
introduction  of  a  reduced  rest  period; 

(3)  It  upgraded  the  requirements  for 
all  operations  in  part  135,  particularly 
scheduled  operations;  and 

(4)  k  incorporated  into  the  rules 
certain  exemptions  that  had  wide 
applicability:  The  reduction  of  a  10- 
hour  rest  under  part  135  imder  certain 
conditions;  the  extension  of  flight  time 
with  augmented  crews;  and  the  special 
limitations  needed  for  heUcopter 
medical  emergency  services. 

ARAC  Flight/Duty  Wraking  Group 

While  the  FAA's  1983-1985  flight 
time  Uautations  rulemaking  was  a  step 
forward  in  dealing  with  rast  and  flight 
time  issues,  the  rulemaking  was  limited 
in  its  scope  and  did  not  adi^ess  either 
flag  or  supplemental  operations  under 
part  121.  The  FAA  recognized  at  tbe 
time  that  flag  sad  supplemental  rules 
would  need  te  be  updated  because  these 
rules  contained  s(M»e  of  the  same 
language  and  problems  contained  in  the 
domestic  rules  diat  were  unended. 
Furthenaoie,  though  the  1985 
rulemaking  clarified  some  ef  (he  flight 
time  and  rest  requirements,  it  did  not 
resolve  tbe  problems  completely.  Also, 
since  the  1985  rulemaking,  the 
complexity  of  the  rules  and 
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inconsistencies  associated  with  various 
types  of  operations  (domestic,  flag,  and 
supplemental  under  part  121  and 
commuter  and  on-demand  under  part 
135)  have  continued  to  make 
application  and  interpretation 
burdensome.  A  number  of  petitions  to 
amend  the  various  sectims  were 
received  (discussed  in  more  detail  later), 
as  well  as  himdreds  of  letters 
concerning  the  interpretation  of  rest 
requirements  for  flight  crewmembers 
assigned  to  a  reserve  status.  Therefore, 
on  June  15, 1992,  the  FAA  announced 
(57  FR  26685]  the  establishment  of  the 
Fli^t  Crewmember JUght/Duty  Rest 
requirementa  working  group  (ARAC 
Flight/Duty  Working  Group)  of  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAQ. 

The  ARAC  had  been  established  by 
the  FAA  in  January  1991  [46  FR  2190, 
Jmiuary  22, 1991]  as  a  vehicle  for 
convening  representatives  of  interested 
groups  to  assist  the  FAA  in  addressing 
regulatory  problems  in  a  forum  that 
could  use,  in  a  less  formal  setting,  many 
of  the  regulatory  negotiation  tecluiiques 
that  had  been  used  by  the  1983-1985 
flight  time  limitations  advisory 
committee.  The  working  group's  task 
was  to  determine  whether  regulations 
pertaining  to  air  carrier  flight  duty  and 
rest  requirements  ate  consistently 
interpreted  and  understood  by  the  FAA, 
air  carriers,  and  pilots;  to  evaluate 
industiy  compliance/practice  regarding 
scheduling  of  reserve  duty  and  rest 
periods;  and  to  evaluate  reports  of 
excessive  pilot  fatigue  as  a  resuH  of  such 
scheduling.  The  working  group  was  to 
develop  recommendations  for  advisory 
material  and  a  regulatory  revision  as 
appropriate. 

Between  its  creation  tm  Jime  15, 1992, 
and  June  30, 1994,  the  ARAC  Flight/ 
Duty  Woridng  Group  met  on  numerous 
occasi<ms.  The  chairman  of  this  working 
group  (Dr.  Donald  E.  Hudson  of  the 
Aviation  Medicine  Advisory  Service) 
submitted  a  preliminary  report  on 
February  1, 1994,  and  a  final  report  on 
June  30, 1994.  The  report  indicated  that 
while  the  woridng  group  did  not  reach 
a  consensus  on  the  specific  issues,  the 
working  group  did  agree  on  four  major 
areas  that  the  FAA  should  address  in 
future  rulemaking  actions:  Absence  of  a 
duty  time  limitation;  reserve 
scheduling;  back-side-of-the-clock 
operations;  and  scheduled  reduced  rest. 
Each  of  the  four  areas  is  briefly 
described  here.  Three  areas  are 
specifically  addressed  in  this 
rulemaking  and  one,  back-side-of-the- 
clock  operations,  is  partially,  though 
indirectly,  addressed. 

Continuous  or  indefinite  duty  could 
occur  under  the  current  rules  if  flight 


crewmembers  complete  their  daily 
schedule  when  delays  encountered  are 
beyond  the  control  of  the  certificate 
holder,  no  matter  how  long  it  extends 
their  duty  period.  The  reserve 
scheduling  issue  concerns  questions 
such  as,  do  the  same  rest  period 
requirements  apply  to  fli^t 
crewmembers  assigned  to  reserve  duty 
as  the  rest  period  requirements  that 
apply  to  flight  crewmembers  assigned  to 
scheduled  flights?  Back-side-of-the 
clock  operations  refers  to  the  questicm 
whether  special  duty  limitations  and 
rest  requirements  should  be  developed 
for  operations  that  are  schediiled  during 
a  flight  crewmember's  normal  sleep 
cycfe.  The  scheduled  reduced  rest  issue 
concerns  whether  certificate  holders 
should  be  allowed  to  schedule  reduced 
rest  in  advance  or  whether  reduced  rest 
should  only  be  allowed  to  deal  with 
unavoidable  delays. 

Because  no  consensus  could  be 
reached.  Dr.  Hudson's  final  report 
included  proposals  submitted  by  several 
members  of  the  working  group.  It  also 
stated  that  there  is  enough  clear 
scientific  guidance  available  to  assist 
the  FAA  in  establishing  a  regulatory 
"safety  floor"  that  will  both  address  the 
identified  issues  and  not  unfairly 
penalize  carriers  econcnnically.  The 
report  further  stated  that  there  is  not  any 
physiological  justification  for  having 
difierent  work  rules  for  part  121  and  135 
operatora. 

NASA  Research  Program 

In  1980,  in  response  to  a 
Congressional  request,  the  National 
Aeronautic  and  Space  Administration 
(NASA)  Ames  Research  Center  created  a 
Fatigue/Jet  Lag  Program  to  examine 
whether  there  are  safety  problems  due 
to  transmeridian  flying  and  fatigue  in 
association  with  various  factors  found 
in  air  transport  operations.  Since  its 
inception,  the  program  has  pursued  the 
following  three  go«ls:  (1)  te  detennine 
the  extent  of  fatigue,  sleep  loss,  and 
circadian  disruption  in  both  domestic 
and  international  flight  operations:  (2) 
to  determine  the  impact  of  these  factors 
on  flight  crew  performance;  and  (3)  to 
develop  and  evaluate  countermeasures 
to  reduce  the  adverse  effects  of  these 
factors  and  improve  flight  crew 
performance  and  alertness.  In  1991,  the 
NASA  Ames  Program  was  renamed  the 
NASA  Ames  Fatigue  Countermeasures 
Program  to  highlight  the  increased  focus 
on  the  third  goal.  Since  the  beginning  of 
the  program,  NASA  has  worked  in  close 
cooperation  with  the  FAA  and  with  the 
airline  industry  to  collect  data  and  to 
provide  the  findings  of  its  extensive 
research  as  quickly  as  possible.  This 


research  is  fundamental  to  this 
proposal. 

NASA  Technical  Memoranda  reveal 
general  principles  pertinent  to 
scheduling  flight  crewmembers.  The 
memoranda  include  but  are  not  limited 
to  the  following: 

1.  Crew  Factors  in  Flight  Operations 
II:  Psychophysiological  Responses  to 
Shorthaul  Air  Transport  Operations. 
(NASA  Technical  Memorandum 
108856,  November  1994) 

2.  Crew  Factors  in  Flight  Operations: 
Factors  Influencing  Sleep  Timing  and 
Subjective  Sleep  Quality  in  Commercial 
Long-Haul  Operations.  (NASA 
Technical  Memorandum  103852, 
December)  991) 

3.  Principles  and  Guidelines  for  Ehity 
and  Rest  Scheduling  in  Commercial 
Aviation.  (NASA  Technical 
Memorandum,  1995) 

Copies  of  these  memoranda  have  been 
placed  in  the  public  docket  for  this 
rulemaking. 

These  memoranda  state  that  sleep, 
awake  time  off,  and  recovery  are 
primary  considerations  for  maintaining 
alertness  and  p»erformance  levels. 
Adequate  sleep  is  essential  to  maintain 
alertness  and  p)erformance,  a  positive 
mood,  and  overall  health  and  well- 
being.  Each  individual  has  a  basic  sleep 
requirement.  The  average  sleep 
requirement  is  for  8  hours  in  a  24-hour 
period.  Losing  as  little  as  2  hours  of 
sleep  in  a  24-hour  time  period  can  result 
in  acute  sleep  loss,  which  will  promote 
fatigue  and  degrade  subsequent 
performance  and  alertness.  Over  days, 
sleep  loss  will  accrue  into  a  cvunulative 
sleep  debt  which  can  only  be  reversed 
by  sleep.  An  individual  who  has 
obtained  required  sleep  performs  better 
even  after  long  hours  awake  or  during 
altered  work  schedules.  An  individual   - 
who  is  fatigued  typically  shows  a 
decline  in  performance  by  requiring 
more  time  to  complete  a  given  task.  Two 
nights  of  an  individual's  usual  sleep 
requirement  will  typically  stabilize  the 
sl^p  pattern  and  restore  acceptable 
levels  of  waking  alertness  and 
performance.  More  frequent  recovery 
periods  reduce  cumulative  fatigue  more 
effectively  than  less  frequent  ones.  For 
example,  weekly  recovery  periods  afford 
a  higher  likelihood  of  relieving  acute 
fatigue  than  monthly  recovery  periods. 
Consequently,  regulations  that  ensure 
minimum  days  off  per  week  are  critical 
for  minimizing  the  effects  of  cumulative 
fatigue  over  longer  periods  of  time. 

TTie  NASA  findings  and 
recommendations  have  been 
summarized  in  a  1995  NASA  Technical 
Memorandum  titled  "Principles  and 
Guidelines  for  Duty  and  Rest 
Scheduling  in  Commercial  Aviation." 
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This  is  the  first  document  that  NASA 
intends  to  publish.  This  Hrst  document 
is  intended  to  be  concise,  focused  on 
operational  considerations  and  to 
provide  specific  scientific  input  to  this 
complex  issue.  The  second  document 
will  provide  the  spJBcific  scientific 
references  that  su|>bort  the  principles 
and  guidelines  outpned  in  the  first 
document.  The  second  document  will 
be  longer  and  will  focus  on  the 
scientific  considerations  related  to  these 
issues.  NASA  has  Assured  the  FAA  that 
the  Technical  Repcirts  presently  in  the 
docket  contain  the  data  on  whidi  the 
results  and  conclu^ons  in  both  the  first 
and  second  docum^t  are  based.  While 
not  every  NASA  finding  or     • 
rectunmendation  in  spedfically  reflected 
in  this  proposal,  the  overall  thrust  of 
this  proposal  is  consistent  with  those 
findings  and  recommendations.  Specific 
findings  of  the  199$  NASA 
memorandum  are  discussed  and  where 
relevant  referenced  by  paragraph 
number  in  the  discussion  of  specific 
proposals  in  this  document. 

National  Transportation  Safety  Board 
Recommendations  (NTSB) 

Issues  of  fetigue  in  tran8p<»tation 
have  been  of  special  OMicem  to  the 
NTSB  in  all  modes  of  transportaticm.  In 
1989.  the  NTSB  mHie  three 
recommendatioos  to  the  Depwtment  of 
Transportation  (IXTT)  to  encourage  an 
aggressive  Federal  t>rogram  to  address 
the  problems  of  fatjgue  and  sleep  issues 
in  transportation  safety: 

Expedite  a  coordinated  research 
program  on  the  effects  of  fatigue, 
sleepiness,  sleep  dlBorders,  and 
arcadian  factors  on  transportation 
system  safety.  (1-89-1) 

Develop  and  disaeminate  educational 
material  for  transpdrtation  industry 
personnel  and  management  regarding 
shift  work:  scheduled  work  and  rest: 
and  proper  regimens  of  health,  diet,  and 
rest.  (1-89-2) 

Review  and  upgrfede  regulations 
governing  hours  of  iservice  for  all  modes 
to  ensure  that  they  are  consistent  and 
that  they  incorporate  the  results  of  the 
latest  research  on  fttigue  and  sleep 
issues.  (1-89-3) 

Further  NTSB  recommendations  were 
issued  as  a  result  of  the  August  18, 
1993,  Douglas  DC-B-61  freighter  crash 
at  the  Leeward  Poi^t  Airfield  at  the  U.S. 
Naval  Air  Station,  Guantanamo  Bay, 
Cuba  after  the  captsin  lost  control  of  the 
airplane  on  approach.  The  airplane  was 
destroyed  by  impaqt  forces  and  a  post 
accident  fire,  and  tbe  three  flight 
crewmembers  sustained  serious  injuiries. 
NTSB  determined  tfiat  among  the  - 
probable  causes  of  this  accident  were 
impaired  judgment^  impaired  decision- 


making, and  impaired  flying  abilities  of 
the  captain  and  flightcrew  due  to  the 
effects  of  fetigue. 

In  the  letter  accompanying  the  NTSB 
Safety  Recommendations  issued  m  a 
result  of  the  accident,  the  NTSB  cited 
the  fact  that  FAA's  flight  and  duty  rules 
applicable  to  part  121  and  135 
certificate  holders,  as  interpreted,  allow 
flight  crewmembers  to  conduct  flights 
under  part  91,  e.g.,  ferry  flights  for  their 
certificate  holders  following  the 
completion  of  flights  conducted  under 
part  121  or  135,  without  having  to  count 
these  flight  hours  or  duty  time  toward 
the  part  121  or  135  flight  time  duty  time 
limitations  and  rest  requirements.  The 
NTSB  concluded  that  "the  accident  trip 
was  under  the  provisions  of  a 
combination  of  separate  regulations  that 
allowed  extended  flight  and  duty  times 
to  be  scheduled,  contraiy  to  safe 
operating  practices."  The  NTSB  went  on 
to  note  that  the  United  States  and 
France  are  the  only  countries  in  the 
world  th^  base  their  aviation  hours  of 
service  regulations  on  flight  time,  while 
most  other  countries  base  them  on  duty 
time  or  a  combination  of  duty  and  fl^t 
time. 

As  a  result  ef  the  Guantanamo  Bay 
accident,  the  NTSB  issued  the  foUowing 
Safety  SacoauReiidations  that  relate  to 
flight  and  duty  time  limits: 

(1)  Revise  part  121  to  require  that 
flight  time  accumulated  in 
noncommercial  "tail  end"  ferry  flights 
conducted  under  part  91,  as  a  result  of 
14  CFR,  part  121,  revenue  flights,  be 
included  in  the  flight  creDymembw's 
total  flight  and  duty  time  accrued 
during  those  revenue  operations.  (A- 
94-105) 

(2)  Expedite  the  review  and  upgrade 
of  flight/duty  time  limitations  of  the 
Federal  Aviatimi  Regulations  to  ensure 
that  they  incorporate  the  results  of  the 
latest  research  on  fatigue  and  sleep 
issues.  (A-94-106) 

The  NTSB  also  reiterated  an  earlier 
recommendation  that  the  FAA  require 
U.S.  air  carriers  operating  under  14  CFR 
part  121,  to  include,  as  part  of  pilot 
training,  a  program  to  educate  pilots 
about  the  detrimental  effects  of  fatigue, 
and  strategies  for  avoiding  fatigue  and 
countering  its  effects.  (A-94-5) 

Aviation  Safety  Reporting  System 

The  FAA  has  recently  examined 
incident  reports  submitted  by  pilots  to 
NASA's  Aviation  Safety  Reporting 
System.  Since  January  1, 1986,  NASA 
has  received  several  reports  of  situations 
resulting  from  fetigue  from  pilots 
engaged  in  part  121  operations  and  200 
reports  bom  pilots  conducting  part  135 
operations.  Although  these  incidents 
did  not  actually  resiilt  in  accidents,  they 


were  of  a  sufficiently  serious  nature  that 
pilots  took  the  trouble  to  file  a  report 
with  NASA  with  the  hope  of  gaining  the 
attention  of  the  regulatory  authorities. 

Petitions  forRulemaking 

The  FAA  has  received  several 
petitions  for  rulemaking  on  flight,  duty, 
and  rest  requirements: 

On  June  1, 1989,  the  Air  Transport 
Association  of  America  (ATA) 
petitioned  the  FAA  to  amend  part  121, 
Subpart  R  of  the  FAR  (which  contains 
the  flight  time  limitations  for  flag 
operations).  This  petition  primarily 
addressed  the  need  for  rulemaking  to 
address  the  industry  wide  technological 
airplane  changes  that  have  taken  place 
since  these  rules  were  promulgated, 
such  as  airplanes  that  require  only  two 
pilots  on  long  distance  flights  and 
significant  imiN*ovements  in  cockpit 
automati<m  and  noise  redinrtion. 
Specifically,  the  petition  requested  that 
two-pilot  fught  crews  be  allowed  to  fly 
12  hours  between  required  rest  periods. 

On  June  22, 1990.  the  Air  Line  Pilots 
Association  (ALFA)  petitioned  the  FAA 
to  amend  $$  121.471  and  135.265  to 
delete  the  reduced  rest  provisions  and 
to  increase  the  required  minimum  rest 
for  flight  crewmembers  who  are 
scheduled  to  fly  fewer  than  8  hours  in 
a  24-hour  period  to  10  hours  with  at 
least  8  hours  in  a  rest  fedlity;  propose 
longer  rest  for  ffight  crewmembers  who 
are  scheduled  to  fly  more  than  8  hours 
or  who  make  more  than  eight  landings 
in  a  24-hour  period:  limit  duty  period 
time  to  14  consecutive  hours  in  a  24- 
hour  period:  mandate  1  calendar  day 
free  olduty  every  7  days,  even  when 
fli^t  crewmembnrs  are  assigned  reserve 
and/or  training  duties;  and  restrict  air 
carriers  from  interrupting  a  fli^t 
crewmember's  rest  by  comroimicating 
with  him  or  her  during  a  required  rest 
period. 

On  Septonber  12. 1990,  the  Regional 
Airline  Pilot  Association  (RAP A) 
petitioned  to  amend  §  135.265  of  the 
FAR  to  delete  the  reduced  rest 
provisions  for  flight  crewmembers  who 
are  scheduled  to  fly  in  pressurized 
aircraft  diuing  a  24-hour  period  and 
increase  the  minimum  rest  period  to  10 
hours  with  at  least  9  boius  in  a  rest 
facility.  For  those  crewmembers 
scheduled  to  fly  in  unpressurized 
aircraft,  and  those  who  make  more  than 
seven  landings  in  a  24-hour  period, 
RAP  A  petitioned  to  require  a  12-hoiu' 
rest  with  at  least  10  hours  in  a  rest 
facility.  RAPA  p^itioned  also  for  an 
amendment  to  §  13S.265(a)  of  the  FAR 
which  would  reduce  the  total  flight  time 
allowed  per  year  to  1,000  hours  and  per 
month  to  100  hours. 
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On  November  25. 199t.  Mr.  Thomas 
T.  Casta,  a  captain  on  turbo-jet  aircraft. 
~  I>^tioned  the  FAA  to  amend  the 
definitions  in  part  1  of  the  FAR  to 
include  a  definition  of  rest  that  would 
ensure  that  a  rest  period  is  free  from 
restraint  and  bee  from  responsibility  for 
work.  Mr.  Gasta's  particular  concern  is 
to  ensure  that  reserve  time  is  not 
considered  rest. 

The  FAA  has  considered  each  of  these 
petitions  for  rulemaking  in  preparing 
thisNPRM. 

Commuter  Rulemaking 

The  FAA  has  issued  a  proposed 
rulemaking  that  would  afliect  commuter 
operations,  in  general,  including 
applicable  flight  time  limitations  and 
rest  requirements  (Notice  95-5,  60  FR 
16230:  March  29, 1995). 

The  efliect  of  Notice  95-5,  if  adopted, 
would  be  to  apply  the  part  121  domestic 
flight  time  limitations  and  rest 
requirements  to  certain  commuter 
operations  within  the  United  States  and 
the  part  121  flag  flight  time  limitations 
and  rest  requirements  to  certain 
commuter  operations  to  or  bom  the 
United  States.  Thus,  that  proposal 
would  eliminate  the  present  differences 
between  part  121  and  part  135  flight 
time  limitations  and  rest  requirements 
for  afiiected  commuter  operations.  For 
all  of  the  reasons  discussed  in  this 
preamble,  the  FAA  has  decided  to 
propose  one  set  of  duty  period 
limitations,  flight  time  limitations,  and 
rest  requirements  for  flight 
crewmembers  engaged  in  air 
transportation  (domestic,  flag, 
supplemental,  commuter  and  on- 
demand  operations).  Since,  if  adopted, 
this  proposal  would  eliminate  all  of  the 
present  differences  between  ptarts  121 
and  135  in  this  subject  area,  it  overrides 
the  related  proposal  and  discussion  in 
Notice  95-5.  Nonetheless,  in  any  final 
rule  action  based  on  this  proposal,  the 
FAA  will  consider,  where  relevant,  any 
comments  relating  to  flight  time 
limitations  and  rest  requirements 
submitted  in  response  to  Notice  95-5. 

If  the  commuter  rulemaking  is  issued 
as  a  final  rule,  the  compliance  date  for 
the  flight  time  limitations  and  rest 
requirements  of  that  rule  will  be 
coordinated  with  the  effiective  date  of 
any  final  rule  that  may  be  issued  as  a 
result  of  this  NPRM,  so  that  certificate 
holders  conducting  commuter 
operations  will  have  to  change  their 
procedures  for  scheduling  duty  periods, 
flight  time,  and  rest  only  once. 


The  Proposal 

General 

This  proposal  is  a  preventive  measure 
designed  to  address  the  potential  safety 
problems  associated  with  fatigue-based 
performance  decrements.  This  proposal 
is  not  a  response  to  specific  accidents, 
but  rather  to  extensive  data  which 
shows  a  relationship  between  fetigue 
and  a  decrement  in  performance.  This 
proposed  measure  would  place 
limitations  on  flight  crewmember  hours 
of  service  by  requiring  certain 
scheduling  limitations  and  minimum 
rest  periods. 

The  proposed  rule  would  simpUfy 
existing  flight  crewmember  flight  time 
limitations  and  rest  requirements  by 
replacing  existing  Subparts  Q,  R,  and  S 
of  part  121  with  a  new  Subpart  Q  and 
revising  most  of  subpart  F  of  part  135. 
Subpart  Q  of  part  121  would  not 
diflerentiate  between  domestic,  flag,  and 
supplemental  operations  as  current 
regulations  do,  and  subpart  F  of  part  135 
would  not  differentiate  between 
commuter  and  on-demand  operations. 

As  stated  previously,  the  proposed 
regulatory  limitations  for  parts  121  and 
135  are  based  in  part  on  knowledge  of 
effects  of  fatigue  as  reflected  in  the 
scientific  studies  done  by  NASA.  These 
proposed  amendments  would  be 
compatible  with  air  carrier  operations 
and  would  provide  reasonable,  basic 
limitations  that  are  conducive  to  safety. 

The  FAA  considered  a  number  of 
options  prior  to  proposing  those 
outlined  in  this  notice.  The  proposal  in 
this  notice  takes  a  combined  approach 
based  on  duty  period  limitations,  flight 
time  scheduling  limitations,  daily  and 
weekly  rest  requirements,  and 
requirements  for  augmented  flight 
crews.  Since  the  studies  concerning 
fatigue  in  flight  operations  could  not 
determine  any  fatigue  based  rationale 
for  differentiating  between  types  of 
operations,  a  single  proposed  set  of 
scheduling  limitations  was  selected  for 
all  types  of  operations.  The  proposal  is 
designed  to  provide  science  based 
parameters  for  duty  limitations  and  rest 
requirements  and,  at  the  same  time,  be 
understandable  to  everyone  involved  in 
fUght  operations.  The  proposal  would 
establi^  a  basic  scheduling  limitation 
for  two  pilot  flight  crews  of  14  hours  of 
scheduled  duty.  10  hours  of  scheduled 
flight  time,  and  10  hours  of  scheduled 
rest.  Certificate  holders  would  have 
additional  flexibility  imder  the  proposal 
to  increase  the  length  of  scheduled  duty 
periods,  but  only  under  certain 
conditions.  The  proposed  scheduled 
maximum  14  hour  duty  period,  10 
hours  of  scheduled  fli^t  time,  and  10 
hour  rest  period  are  consistent  with  the 


NASA  "Principles  and  Guidelines" 
(Specific  Principles,  Guidelines,  and 
Recommendations  2.2.3  and  2.1.2, 
hereafter  referred  to  as 
"Recommendations")  for  2-piIot  crews. 

Although  not  a  proposal  in  this 
notice,  the  FAA  also  requests  that 
commenters  provide  scientific  data 
concerning  the  amount  of  flight  time 
that  two  pilot  flightcrews  should  be 
allowed  to  fly  in  a  14-hour  duty  period, 
particularly  on  long  range  international 
flights  that  infringe  on  the  flight 
crewmember's  window  of  circadian  low 
(2  a.m.  to  6  a.m.  at  the  crewmember's 
home  base  time). 

Applicability 

Proposed  §§121.471  and  135.261 
state  the  applicability  of  these 
amendments.  Subpart  Q  in  part  121 
would  provide  duty  period  limitations, 
flight  time  limitations,  and  rest 
requirements  for  flight  crewmembers  in 
domestic,  flag,  and  supplemental 
operations.  Subpart  F  in  part  135  would 
provide  duty  period  limitations,  flight 
time  limitations,  and  rest  requirements 
for  commuter  and  on-demand 
operations. 

The  proposed  duty  period  limitations, 
flight  time  limitations,  and  rest 
requirements  would  also  be  applicable 
to  duty  periods  and  flight  time 
performed  for  a  certificate  holder 
conducting  part  91  operations,  as 
specified  in  proposed  §§  121.1, 121.487, 
135.1,  and  135.275. 

Terms  and  Definitions 

Proposed  §§121.471  and  135.261 
contain  a  list  of  terms  and  definitions 
applicable  to  the  proposed  amendments. 

The  proposal  defines  "approved 
sleeping  quarters"  to  mean  an  area 
designated  for  the  purpose  of  flight 
crewmembers  obtaining  sleep  as 
approved  by  the  Administrator.  See 
Advisory  Circular  121-31,  "Flightcrew 
Sleeping  Quarters  and  Rest  Facilities" 
for  guidance  on  methods  obtaining  FAA 
approval  for  aircraft  used  in  part  121 
and  135  operations.  Sleeping  quarters 
that  are  already  in  use  that  have  been 
determined  to  be  adequate  by  the 
Administrator,  such  as  bunks  or  other 
horizontal  surfaces,  will  not  need  to  be 
reapproved  because  of  this  proposed 
rule.  The  FAA  recognizes  that  there  is 
a  difference  between  the  term 
"adequate"  sleeping  quarters  and 
"approved"  sleeping  quarters. 
Approved  sleeping  quarters  could 
include  additional  possibilities  that 
were  not  part  of  "adequate  sleeping 
quarters"  as  previously  interpreted.  For 
example,  formerly  passenger  seats  were 
never  considered  adequate  for  use  as 
sleeping  quarters.  Recently,  however,  a 
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new  type  of  passeiiger  seat  has  been 
developed  that  m^ets  the  Adelines  in 
AC  121-31  and  therefore  could  be 
approved  for  use  as  sleeping  quarters  by 
certificate  boldersi  operating  under  part 
121  or  part  135. 

The  proposed  rule  defines  four  kinds 
of  time:  assigned  time,  duty  involving 
flight  time  (referred  to  as  "duty 
period"),  reserve  time,  and  rest  (referred 
to  as  "rest  period'^.  Definitions  of  each 
of  thsse  times,  as  well  as  other  terms,  as 
propped  in  §§  121.471  andl35.261,  are 
discussed  below,  i 

"Assigned  time   is  time  when  the 
flight  crewmember  is  assigned  by  the 
certificate  holder  to  activities  other  than 
flight  duties.  Assigned  time  may  include 
activities  such  as  deadhead 
transportation,  training,  loading 
baggage,  taking  tidcets,  administrative 
tasks  and  any  othar  assignments, 
excluding  reserve  time  and  required  rest 
periods.  Assigned  time  may  be 
performed  as  part  of  a  duty  period,  in 
which  case  the  proposed  duty  period 
limitations  and  re^t  requirements  in 
§§121.473, 121.47*5.  and  135.263  would 
apply.  Rest  requirements  associated 
with  assigned  tims  that  is  not  part  of  a 
duty  period  are  foimd  in  proposed 
§§121.483(0  and  i35.271(f). 

The  proposed  rule  defines  "duty 
period"  as  the  period  of  elapsed  time 
between  reporting  for  an  assignment 
involving  flight  time  and  release  from 
that  assignment  b^l  the  certificate 
holder.  The  time  it  calculated  using 
either  Coordinated  Universal  Time  or 
the  local  time  of  the  flight 
crewmember's  hoOie  base. 

The  proposed  n|le  defines  two  types 
of  reserve:  "Reserve  time"  and  "standby 
duty."  "Reserve  time"  is  defined  as  a 
period  of  time  when  a  flight 
crewmember  must  be  available  to  report 
upon  notice  for  a  4uty  period.  The 
certificate  holder  ihust  allow  the  flight 
crewmember  a  minimum  of  1  hour  or 
more  to  report.  Reserve  time  is  not 
considered  part  ofia  rest  period  and  is 
not  considered  a  duty  period.  Reserve 
time  does  not  include  activities  defined 
as  assigned  time.  |teserve  time  ends 
when  the  crewmetiber  reports  for  a 
duty  period,  when  the  crewmember  is 
notified  of  a  future  flight  assignment 
and  released  from  all  further 
responsibilities  uiitil  report  time  for  that 
assignment,  or  when  the  flight 
crewmember  has  l^n  relieved  for  a  rest 
period. 

"Standby  duty**'in  the  proposed  rule 
must  be  treated  just  like  any  other  duty 
period  associated  with  flight.  Standby 
reserve  duty  is  any  period  of  time  when 
a  flight  crewmember  is  required  to 
report  for  a  flight  Assignment  in  less 
than  1  hour  from  t|ie  time  of 


notification.  It  also  includes  time  when 
a  flight  crewmember  is  required  to 
report  to  and  remain  at  a  specific  facility 
(e.g.,  airp<Ht,  crew  lounge)  designated  by 
a  certificate  holder. 

The  proposed  rule  defines  "rest 
period"  as  the  time  period  free  of  all 
restraint  or  duty  for  a  certificate  holder 
and  free  of  all  responsibility  for  work  or 
duty  should  the  occasion  arise.  Rest 
periods  are  considered  personal  time. 
Rest  periods  are  provided  to  give  the 
flight  crewmember  a  predetermined 
opportunity  for  rest.        'i-    •- 

For  example,  if  a  flight  crewmember 
is  scheduled  for  a  duty  period  which 
ends  on  1200  on  Tuesday  and  requires 
14  hours  of  rest  and  the  flight 
crewmember  is  not  scheduled  for 
another  duty  period  until  1200  on 
Thursday,  then  the  48  hours  between 
duty  periods  is  considered  a  rest  period. 
The  flight  crewmember's  minimum  rest 
period  requirements  would  be  satisfied 
after  14  hours  from  the  time  the  duty 
period  ended.  The  air  carrior  may 
reschedule  the  flight  crewmember,  but 
must  ensure  the  minimum  rest  period 
requirements  are  satisfied.  It  should  be 
noted  that  the  crewmember  cannot  be 
required  by  the  air  carrier  to  contact  the 
air  carrier,  answer  the  phone,  carry  a 
beeper,  remain  at  a  specific  location  or 
in  any  other  way  be  responsible  to  the 
air  carrier  during  a  scheduled  rest 
period.  This  does  not  prohibit  the  fUght 
crewmember  fitjm  contacting  the  air 
carrier  at  his  or  her  own  discretion. 

For  clarification  purposes,  the 
proposal  also  defines  a  "calendar  day" 
as  the  period  of  elapsed  time,  using 
Coordinated  Universal  Time  or  local 
time,  that  begins  at  midnight  and  ends 
24  hours  later  at  the  next  midnight  The 
definition  is  needed  because  certificate 
holders  have  been  confused  about  the 
application  of  the  term.  "Calendar  day" 
is  defined  in  the  proposed  rule  in  a 
manner  consistent  with  past 
interpretations  of  the  rule. 

Also,  for  clarification  purposes,  the 
proposal  defines  "operational  delays"  as 
delays  that  are  beyond  the  control  of  the 
certificate  holder  such  as  those  that 
would  be  caused  by  weather,  aircraft 
equipment  malfunctions,  and  air  traffic 
control  delays.  It  would  not  include  late 
arriving  passengers,  late  food  service, 
late  fuel  trucks,  or  delays  in  loading 
baggage,  freight,  or  mail,  or  similar 
events. 

Flight  Crewmember  Duty.  Flight,  and 
Rest 

Proposed  §§  121.473, 121.475,  and 
135.263  would  establish  maximum 
scheduled  duty  periods  and  a  maximum 
scheduled  amoimt  of  flight  time  for 
flight  crewmembere  within  the 


maximimi  schedhled  duty  period.  In 
addition,  the  proposal  would  establish 
minimiun  rest  requirements  for  flight 
crewmembers,  including  requirements 
that  apply  when  flight  crews  are 
augmented  and  when  on  board  rest 
facilities  are  provided. 

Current  rules  are  primarily  based  on 
flight  time.  In  addition,  in  some  cases 
the  current  rules  are  based  on  actual 
rather  than  scheduled  flight  time.  The 
major  basis  for  the  proposed  rule  is 
scheduled  duty.  The  reason  for  going  to 
a  scheduled  duty  rule  is  that  it  is  more 
consistent  with  current  studies  relating 
to  fetigue. 

For  the  purposes  of  assignments     - 
involving  flight  time,  the  duty  period 
includes  the  total  elapsed  time  between 
when  the  flight  crewmember  reports  for 
a  flight  assignment,  as  required  by  the 
air  carrier,  and  when  the  flight 
crewmember  is  relieved  from  duty  by 
the  air  carrier.  A  typical  duty  period  for 
a  flight  crewmember  would  consist  of 
pre-flight  duties  and  post-flight  duties 
assigned  by  the  air  carrier.  Pre-flight 
safety  duties  include  aircraft  emergency . 
equipment  checks,  flight  planning/ 
dispatch  related  duties,  and  complying 
with  the  certificate  holder's  approved 
operations  manual. 

At  least  one  industry  study  and 
information  obtained  from 
crewmembers  indicates  that  air  carriers 
vary  in  how  early  they  require  flight 
crewmembers  to  check  in  to  begin  their 
duty  periods  and  pre-flight  duties.  This 
check-in  or  report  time  varies 
depending  on  the  tjrpe  of  equipment 
flown  and  the  flight  destination. 
Carriers  typically  require  flight 
crewmembers  to  arrive  30  minutes  to  1 
hour  before  scheduled  departure.  For 
international  flights  some  carriers 
require  flight  crewmembers  to  report  for 
duty  up  to  2  hours  before  departure. 

Post-flight  safety  duties  include  the 
post-landing  duties,  safe  deplaning  of 
passengers,  duties  related  to  securing 
the  aircraft,  and  administrative 
responsibilities  such  as  reporting 
inoperative  equipment  to  maintenance 
personnel.  Typically,  flight 
crewmembers  are  required  to  remain  on 
duty  after  the  aircraft  arrives  at  the  gate 
to  accomplish  these  post-flight  duties 
before  they  are  relieved  from  duty. 

A  duty  period  may  also  include 
activities  defined  as  "assigned  time,"  as 
discussed  under  "Terms  and 
Definitions,"  above. 

Thus,  a  flight  crevimaember's  duty 
period  is  not  solely  a  function  of 
whether  the  aircraft  is  airborne.  Flight 
crewmembers  perform  important  safety 
duties  during  boarding  and  deplaning. 
This  proposal,  therefore,  is  based  on 
duty  periods  that  include  flight  time 
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rather  than  solely  on  flight  time.  The 
FAA  expects  certificate  holders  to 
establish  realistic  report  and  release 
times  to  allow  flight  crev«rmembers 
sufficient  time  to  complete  these 
essential  pre-flight  and  post-flight  safety 
activities. 

Proposed  §§121.473  and  135.263 
would  provide  for  different  duty  period 
limits  based  on  the  number  of  pilots 
assigned.  Each  dyty  period  would  have 
a  scheduled  flight  time  limit  and  would 
be  followed  by  a  required  rest  period. 
NASA  (Recommendation  2.3.6) 
recognizes  that  the  use  of  additional 
flight  crewmembers  justifies  longer  duty 
periods  if  the  flight  crewmembers  are 
provided  on-duty  sleep  opportunities. 

To  allow  flexibility  a  scheduled  duty 
period  could  be  extended  two  hours  if 
the  extension  is  needed  because  of 


operational  delays.  Rest  periods  may  be 
reduced  by  up  to  one  hour  only  if  the 
reduction  is  needed  because  of 
operational  delays  and  then  only  if  the 
pilot  has  not  exceeded  the  pilot's 
scheduled  maximiun  duty-period 
limitations.  If  a  rest  period  is  reduced, 
the  next  rest  period  would  have  to  be 
extended. 

Table  1  provides  a  summary  of  the 
proposed  limitations  on  duty  periods 
and  flight  time  and  the  proposed  rest 
requirements  for  pilots. 

For  one-  and  two-pilot  crews.  In 
proposed  §  135.2630>).  the  basic  duty 
period  scheduling  limitation  for  a  one- 
pilot  crew  would  be  14  hours,  including 
no  more  than  8  scheduled  hours  of 
flight  time,  hi  proposed  §§  121.473(b) 
and  135.263(c),  the  basic  duty  period 
limitations  for  a  two-pilot  crew  would 


be  14  hours,  including  no  more  than  10 
scheduled  hours  of  flight  time.  The 
minimum  rest  period  for  one-  &nd  two- 
pilot  crews  would  be  10  hours.  The 
proposed  10-hour  limit  on  scheduled 
flight  time  and  the  proposed  10-hour 
minimum  rest  are  consistent  with 
NASA  Recommeadaticms  2.3.3  and 
2.1.1,  respectively. 

These  proposed  duty  periods  for  one- 
and  two-pilot  crews  could  be  extended 
to  16  hours  due  to  operational  delays. 
The  rest  periods  may  be  reduced  to  9 
hours  if  the  actual  duty  period  is  not 
more  than  14  hours  and  if  the  reduction 
is  needed  due  to  operational  delays.  If 
the  rest  period  is  reduced  the  next  rest 
period  would  have  to  be  a  minimum  of 
11  hours.  A  duty  period  extended  due 
to  operational  delays  may  involve 
longer  than  scheduled  flight  time. 


Table  1,— Pilot  Duty  Period,  Flight  Time  and  Rest  Requirements 


'■  No.  of  pilots 

Duty  period 
hours 

Flight  time  hours 

Minimum 

rest 

hours 

Reduced  rest  hours  ^ 

Rest 
hours  foi- 
lowtng  re- 
duced 
rest 
(compen- 
satory) 

Extended  doty  period 
hours  * 

1  (part  135) 

No  more  than  14 

No  more  than  14 

No  more  than  16 

More  than  16, 
txitnomore 
than  18. 

More  than  18  but 
nomorettian 
24. 

No  more  than  8  . 
No  morettum  10 
No  more  than  12 
No  nx)re  than  16 

No  more  than  18 

10 
10 
14 
18 

22 

9,  May  only  be  reduced 

If  duty  period  has  not 

exceeded  14. 
9,  May  only  be  reduced 

If  duty  period  has  not 

exceeded  14. 
12.  May  only  be  reduced 

if  duty  period  has  not 

exceeded  16. 
16,  May  only  be  reduced 

if  duty  period  has  not 

exceeded  18. 

20,  May  only  be  reduced 
if  duty  period  has  not 
exceeded  24. 

11 
11 
16 
20 

24 

Up  to  16  only  if  due  to 

2 _ 

3  Eacti  pilot  must  have 
sleep  opportunity  and 
approved  sleeping 
qiarters  must  be  avail- 
able. 

4  Each  pilot  must  have 
sleep  opportunity  ad 
approved  sleeping 
quarters  must  be  avail- 
able a. 

operational  delays 

Up  to  16  only  if  due  to 
operational  delays 

Up  to  18  only  if  due  to 
operational  delays 

Up  to  20  only  if  due  to 
operatior^  delays 

Up  to  26  only  if  due  to 
operational  delays 

1  Rest  periods  may  be  reduced  only  when  the  actual  duty  period  does  not  exceed  the  maximum  scheduled  duty  period  for  that  aew  composi- 
tion and  if  ttw  pilot  is  provided  a  compensatory  rest  period.  This  compensatory  rest  period  must  be  scheduled  to  begin  no  later  than  24  hours 
after  the  beginning  of  vie  reduced  rest  period. 

2  The  flights  to  which  the  pilot  is  assigned  must  at  block  out  time  be  expected  to  reach  their  destination  within  the  extended  duty  penod. 
^Applies  only  to  duty  periods  with  one  or  more  flights  that  land  or  take  off  outside  the  48  contiguous  states  and  DC. 


Longer  Duty  Period  for  a  3-Pilot  Crew. 
Under  proposed  §§  121.473(c)  and 
135.263(d).  the  certificate  holder  may 
schedule  up  to  a  16-hour  duty  period 
writh  up  to  12  hours  of  flight  time  if  3 
pilots  are  assigned  to  the  flight.  The 
required  rest  would  be  14  hours.  This 
duty  period  could  be  extended  to  18 
hours  due  to  operational  delays.  The 
required  rest  could  be  reduced  to  12 
hours  if  the  actual  duty  period  is  not 
more  than  16  hoiu^.  If  the  rest  is 
reduced  the  next  rest  would  have  to  be 
16  hours. 


Longer  duty  period  for  three-pilot 
flightcrews  with  approved  sleeping 
quarters.  Under  proposed  §§  121.473(d) 
and  135.263(e),  if  three  pilots  are 
assigned  and  if  approved  sleeping 
quarters  are  provided,  the  scheduled 
duty  period  can  be  up  to  18  hours  with 
a  sdieduled  flight  time  limit  of  16 
hours.  The  required  rest  would  be  18 
scheduled  hours.  Each  pilot  must  be 
given  an  opportimity  to  rest  in  approved 
sleeping  quarters.  The  duty  period 
could  be  extended  to  20  hours  due  to 
operational  delays.  The  rest  could  be 


reduced  to  16  hours  if  the  actual  duty 
period  is  not  more  than  18  hours.  If  Uie 
rest  is  reduced,  the  next  rest  would  have 
to  be  20  hours. 

Longer  duty  period  if  outside  the  U.S., 
four  pilots,  and  approved  sleeping 
quarters.  Under  proposed  §§  121.473(e) 
and  135.263(f),  if  the  duty  period 
involves  one  or  more  flights  outside  the 
48  contiguous  states,  if  four  pilots  are 
assigned,  and  if  approved  sleeping 
quarters  are  provided,  the  scheduled 
duty  period  can  be  up  to  24  hours  with 
18  hours  of  scheduled  flight  time.  Each 
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pilot  must  be  given  an  opportunity  to 
rest  in  fli^t  in  approved  sleepiiw 
quarters.  Tbe  retpiired  achediiledrast 
fellowring  the  dufy  period  would  be  22 
hours.  The  duty  feriod  could  be 
extended  to  26  h^urs  due  to  operational 
delays.  The  rest  dould  be  reduced  to  20 
hours  if  the  duty  period  is  not  greater 
than  24  hours.  If  Qie  rest  is  reduced,  the 
next  rest  would  t^ve  to  be  24  hours. 

Reporting  for  a  duty  period.  The  efiiect 
of  the  proposal  ifl  that  if  a  fli^t 
crewmeouier  reports  Ux  duty,  including 
standby  duty,  as  Quired  and  finds  that 
the  fli^t  assignn|ent  was  incorrectly 
scheduled  or  that  the  flight  is  delayed 
or  canceled,  a  duty  period  nevertheless 
would  have  begu|i.  For  example,  a  flight 
crewmember  maV  report  for  duty  as 
scheduled,  only  m  find  that  the  assigned 
report  time  is  incorrect  and  that  duty 
actually  begins  2  hours  later.  The  carrier 
could  either  keep  the  flight  oewmember 
on  duty  or  releas4  the  flight 
crewmember  for  k  complete  rest  period 
imder  the  applicable  section  of  this 
proposed  rule.  While  the  rule  language 
does  not  spell  out  in  detail  this  kiad  of 
example,  or  application,  this  is  how  the 
concept  of  duty  period  would  work. 

Extension  of  duty  periods.  The  intent 
of  this  proposed  <ule  is  to  ensure  that 
flight  crewmembers  are  provided 
adequate  opportunity  to  rest  through 
propoiy  sdieduled  duty  periods,  flight 
times,  and  rest.  Regular  delays  on 
certain  routes  or  deviations  from  certain 
schedules  would  indicate  that  the 
schedules  need  t0  be  adjusted  to  comply 
with  the  proposed  limitations.  Tbe 
proposal  admowledges  that  certain 
delays,  such  as  adverse  weather,  cannot 
be  anticipated.  A  flight  crewmember 
would  not  be  considered  to  be 
scheduled  for  fli^t  time  or  a  duty 
period  in  excess  ef  flight  time  or  duty 
period  limitations  if  the  flights  to  which 
he  is  assigned  aroj  schediiled  and 
normally  terminate  within  the 
limitations,  but  due  to  operational 
delays  (such  as  adverse  weather 
conditions,  equipinent  malfunctions, 
and  air  traffic  coittrol)  are  not  at  hlodn 
out  time  expected  to  reach  their 
destination  within  the  scheduled  time. 
Operational  delays  do  not  include  late 
arriving  [>assengers,  late  food  service, 
late  fuel  trucks,  delays  in  handling 


baggage,  freight,  or  mail,  (nt  similar 
events.  (See  pnqiosed  §§  121.473, 
121.475. 121.479, 135.263. 135.267.) 

The  FAA  is  proposing  limiting  the 
extension  of  any  scheduled  duty  period 
due  to  operational  delays  to  no  more 
than  2  hours.  If  at  any  time  during  a 
duty  period  it  is  detnmined  that,  due  to 
operational  delays,  a  scheduled  flight 
will  not  terminate  within  the  scheduled 
termination  of  that  duty  period  plus  2 
houra,  then  the  flight  crewmembers 
must  be  relieved  of  duty  before 
initiating  that  flight  segment.  They  may 
be  scheduled  for  another  fli^t  as  long 
as  that  flight  is  scheduled  to  terminate 
within  the  original  scheduled  duty 
period  limitations  plus  two  houn.  The 
FAA  believes  that  2  hours  provides 
flexibility  in  the  event  of  operational 
delays  and  also  limits  the  possibility  of 
flight  crewmembers  being  on  a 
continuous  duty  period  even  when  the 
duty  period  is  extended  due  to 
circumstances  beyond  the  control  of  the 
certificate  holder.  The  limit  on  flight 
time  houn  is  discussed  elsewhere  in 
this  (weamble. 

Certificate  holders  would  be  expected 
to  recognize  when  certain  schedules 
need  adjustment  due  to  regularly 
experienced  or  seasonal  delays. 

Augmented  Flight  Crews 

The  longer  scheduled  duty  periods 
that  woiUd  be  allowed  under  proposed 
§  121.473  (c).  (d),  and  (e)  and  §  135.263 
(c),  (d),  and  (e)  are  contingent  upon  the 
assignment  of  additional  pilots  in  order 
to  maintain  safety  by  distributing  the 
workload  and  permitting  more  rest.  This 
will  ensure  that  pilots  are  alert  and  can 
contribute  to  safe  operations.  It  is 
important  to  note  that  if'a  pilot  is 
scheduled  for  a  duty  period  longer  than 
14  hours,  the  appropriate  number  of 
additional  pilots  would  have  to  be 
present  on  every  flight  segment  within 
that  duty  period.  In  practical  terms,  the 
FAA  expects  that  this  would  occur  on 
larger  aircraft  and,  generally,  long-haul 
o{>erations  with  relatively  few  flight 
segmraits.  This  result  would  be 
consistent  with  the  intent  of  the 
proposal  and  consistent  with  current 
industry  practice. 

It  should  be  noted,  however,  that  if  a 
flight  crew  with  additional,  non- 
required  pilots  is  assigned  a  duty  period 


of  14  houn  or  less,  the  certificate  holder 
may  foUow  §  121.473(b)  or  $  135.263(b), 
(i.e..  provide  a  rest  period  of  10  houn). 

Proposed  §S  121.473  (d)  and  (e)  vtrould 
require  opportimities  for  flightcrew 
membere  to  rest  and  availability  of 
approved  sleeping  quartan  for  duty 
periods  of  more  than  16  houn.  The 
provision  for  additional  flight 
,  crewmembera  and  for  on  board  sleeping 
quartan  takes  into  account  the  extended 
time  flight  crewmemben  may  be  on 
duty  to  omiplete  long  range  fli^t 
segments.  Existing  rules,  (§§  121.483, 
121.485, 121.507. 121.509. 121.521. 
121.523)  require  augmented  flightcrews 
for  longer  duty  periods. 

Existing  rules  in  some  cases,  under 
present  §  121.523(c),  allow  a  scheduled 
duty  period  of  30  houn;  however,  the 
FAA  believes  that  24  hoius  should  be      ^ 
the  limit  of  any  scheduled  duty  period. 

This  proposal  does  not  provide  fw 
substituting  flight  engineere  for  pilots. 
Rather  the  augmentation  of  pilots  must 
take  place  regardless  of  the  number  of 
flight  engineen  assigned. 

Reduction  of  the  rest  period.  In  order 
to  provide  additional  flexibility,  the 
FAA  is  proposing  to  allow  the  reduction 
of  rest  due  to  operational  delays.  The 
rest  period  may  be  reduced  only  if  the 
maximum  scheduled  duty  period 
limitation  has  not  been  exceeded  or 
extended.  Table  1  provides  information 
on  reduced  rest  periods  followed  by 
compensatory  rest  periods. 

Flight  Engineers 

Proposed  §  121.475  would  provide 
similar  requirements  for  flight 
engineere.  Table  2  provides  a  simunary 
of  the  proposed  limitations  on  duty 
periods  and  flight  time  and  the 
proposed  rest  requirements  for  pilots 
and  flight  engineere.  Present  part  121 
rules  for  domestic  operations  do  not 
contain  separate  fli^t  time  limitation 
requirements  for  flight  engineen.  The 
flag  and  supplemental  operations  rules 
(§§  121.493  and  121.511)  deal  witii 
flight  engineen  by  referencing  other 
sections  within  the  applicable  subpart. 
To  avoid  any  possible  confusion  as  to 
which  flight  time  limitation  rules  apply 
to  flight  engineere,  the  FAA  proposes  in 
§  121.475  to  address  flight  engineers 
separately. 
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Table  2.— Fught  ENGl^4EER  Duty  Perkdd,  Fught  Time  and  Rest  Requirements 

Rest  hours 

No.  oX  flight  engineers 

Duty  period 
hours 

Flight  time  hours 

Minimum 
rest  hours 

Reduced  rest  hours (^) 

folowing  re- 
duced rest 
(compen- 
satory) 

Extended  duty  period 
hours* 

No  more  than 

No  more  than 

10 

9,  May  only  be  reduced 

11 

Up  to  16  only  if  due  to 

14. 

10. 

11  duty  period  has  not 
exceeded  14. 

operational  delays 

1  

No  more  than 
16. 

No  more  than 
12. 

14 

12,  May  only  be  re- 
duced if  duty  period 

16 

Up  to  18  only  if  due  to 

operational  delays 

has  not  exceeded  16. 

2  Each  fight  engineer 

More  than  16, 

No  more  than 

18 

16,  May  only  be  re- 

20 

Up  to  20  only  if  due  to 

must  have  sleep  op- 

but no  more 

16. 

duced  if  duty  period 

operational  delays 

portunity  and  ap- 

than 20. 

ft 

has  not  exceeded  18. 

proved  sleeping  quar- 

ters must  be  available. 

2  Each  flight  engineer 

More  than  18 

No  more  than 

22 

20,  May  only  be  re- 

24 

Up  to  26  only  if  due  to 

must  have  sleep  op- 

but  no  more 

18. 

duced  if  duty  period 

operational  delays 

porturtity  and  ap- 

than 243. 

has  not  exceeded  24. 

proved  sleeping  quar- 

ters must  be  available. 

1  Rest  periods  may  be  reduced  only  when  the  actual  duty  period  does  not  exceed  the  maximum  scheduled  Arty  period  for  that  crew  composi- 
tion and  if  the  flight  engineer  is  provided  a  compensatory  rest  period.  This  compensatory  rest  period  nxjst  be  scheduled  to  begin  no  later  than  24 
hours  after  tt»e  tSginning  of  the  reduced  rest  period.  ^  ^  ■   ^    ^    ^       .:.„.    ^       .    ..,_^ ......  _ 

2  The  flights  to  which  the  flight  engineer  Is  assigned  must  at  block  out  time  be  expected  to  reach  their  destination  withm  the  extended  duty  pe- 
riod 

^Applies  only  to  duty  periods  with  one  or  more  flights  that  land  or  take  off  outside  the  48  contiguous  States  and  DC. 


Resenre  and  Standby  Assignments 

Current  regulations  do  not  specifically 
cover  the  issue  of  reserve  time  and 
standby  duty.  Within  the  air 
transportation  industry  two  types  of 
generic  reserve  assignments  have 
developed.  One  type,  usually  referred  to 
as  "standby  reserve,"  is  essentially  the 
same  as  a  duty  period,  and  as  discussed 
below  would  be  treated  as  duty  for  duty 
period  limitation  and  rest  requirement 
purposes.  The  other  type,  here  called 
"reserve  time"  is  not  considered  part  of 
a  rest  period  and  is  not  considered  part 
of  a  duty  period  and  therefore  wpuld  be 
dealt  with  separately  under  this 
proposal.  Proposed  §§  121.477  and 
135.265  provide  reserve  assignment 
requirements. 

Under  the  proposal  a  standby  duty 
period  must  be  scheduled  in  accordance 
with  proposed  §§  121.473, 121.475,  or 
135.263.  A  standby  duty  ends  when  the 
duty  period  associated  with  a 
subsequent  flight  assignment  ends  or 
the  flight  crewmember  is  relieved  from 
standby  duty  for  a  scheduled  rest 
period. 

Standby  duty  periods  are  assigned 
because  the  air  carrier  believes  that 
some  time  within  that  period  the  flight 
crewmember  will  be  needed  for  a  flight 
assignment  and  must  report  for  flight 
assignment  within  less  than  1  hour  of 
being  notified.  Standby  duty  also 
includes  time  when  a  flight 
crewmember  is  required  to  report  to  and 
remain  at  a  specific  facility  (e.g.,  airport, 
crew  lounge)  designated  by  a  certificate 


holder.  Usually  flight  crewmembers  are 
assigned  to  standby  duty  at  the  airport. 
In  addition,  since  the  industry  has 
indicated  that  they  treat  standby  as 
duty,  this  proposed  definition  sbould 
not  impose  any  additional  burdens  on 
certificate  holders.  It  is  because  of  the 
momentary  anticipation  of  a  flight 
assignment,  which  prevents  a  pilot  from 
plaiming  for  adequate  rest,  that  standby 
assignments  are  treated  as  duty  periods. 

The  proposed  standby  duty  period 
would  be  treated  as  a  duty  period  that 
is  associated  with  flight,  regardless  of 
whether  the  flight  crewmember  is  ever 
assigned  to  flight  time  diuing  that 
standby  duty  period  or  not.  Standby 
duty  periods  would  be  scheduled  in 
accordance  with  proposed  duty  period 
limitations,  flight  time  limitations,  and 
rest  requirements.  A  standby  duty 
period  commences  when  the  flight 
crewmember  is  placed  on  standby  duty 
and  ends  when  the  flight  crewmember 
is  relieved  of  duty,  whether  that  duty  is 
standby  or  flight.  Following  standby 
duty,  the  flight  crewmember  must  be 
scheduled  for  and  must  receive  the 
same  amount  of  rest  as  he  or  she  would 
receive  if  he  or  she  accumulated  flight 
time,  even  if  there  is  no  actual  flight 
time. 

Reserve  time  is  a  period  of  time  when 
a  flight  crewmember  is  not  on  duty  but 
nonetheless  must  be  available  to  report 
upon  notice  for  a  duty  period.  During 
reserve  time  a  flight  crewmember 
typically  goes  about  his  or  her  off  duty 
routine,  obtaining  rest  as  needed  during 
each  24  hour  period.  Reserve  time  is  not 


considered  part  of  a  rest  period,  is  not 
considered  part  of  a  duty  period,  and  is 
not  considered  assigned  time.  Reserve 
time  ends  when  the  crewmember  is 
released,  the  crewmember  is  notified  of 
a  future  duty  period  assignment  and 
released  from  all  further  responsibility 
until  the  report  time  for  that  assignment, 
or  the  crewmember  reports  for  a  duty 
period.  The  certificate  holder  must 
allow  the  flight  crewmember  a 
minimum  of  1  hour  to  report. 

Often  flight  crewmembers  are  on 
reserve  for  days  at  a  time  and  are  given 
10  or  more  houn  notification  prior  to  a 
duty  period  assignment.  However,  there 
are  times  when  a  flight  crewmember  is 
given  fewer  than  10  hours  notification 
and  may  not  be  completely  rested.  Some 
flight  crewmembers  arise  early  in  the 
morning  and  may  have  been  awake  for 
many  hours  at  the  time  they  receive 
notification  of  an  evening  flight.  These 
flight  crewmembers  may  not  have  an 
opportunity  for  a  complete  rest  period 
before  the  flight  assignment.  The  same 
may  be  true  of  a  flight  crewmember  who 
does  not  awaken  until  the  middle  of  the 
afternoon  and  receives  fewer  than  10 
hours  notification  of  a  duty  period 
which  starts  after  midnight. 

Since  it  is  difficult  to  predict  when  an 
individual  flight  crewmember  sleeps 
and  when  he  or  she  awakens,  no 
attempt  has  been  made  in  the  proposal 
to  correlate  the  amount  of  notice  a  flight 
crewmember  should  receive  with  the 
time  of  day.  Rather,  the  emphasis  is 
placed  on  the  flight  crewmember's 
receiving  enough  notice  to  provide  an 
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opportunity  fcir  rest  beiom  iIm  dhity 
period  •ssipunent.  If  a  fli^ 
crewmenber  receives  at  least  10  haun 
Botice  tbne  would  be  enough  time  for 
the  flight  crewramaber  to  be  fufiy  rested 
before  reporting  for  a  duty  peried  of  14 
hours.  However,  under  proposed 
§§  121.477(b)  and  lS5.265(b),  when 
fii^t  crewnembeca  receive  fewer  than 
10  hours  notice  for  «  duty  p«iod 
assignineat.  thwe  ia  a  reduction  in  Ae 
length  of  that  duty  |«riod.  While  it 
could  be  possible  f^  a  flight 
crewraendwr  to  receive  10  hours  rest 
before  being  placed  on  reserve  and  then 
given  10  hours  of  n4tificati<m  in  order 
to  serve  a  14-hour  dMty  period,  the  FAA 
believes  that  effideat  crew  sdieduling 
will  minimize  the  possibiUty  of  this 
happening.  Table  3  shows  for  each 
proposed  amount  of  notiBcation  time 
the  fKopoeed  ONTesponding  duty  period 
limitation. 

Propoaad  §§  121.477(bN2)  and 
135.265(bX2)  would  provide  another 
option  imdar  which  a  flight 
crewmember  could  be  givm  a  woiiiiwiww 
6-hour  period  of  pn)tected  time  for  each 
24  hours  of  reserve  time.  During  this  6- 
hour  period  of  protected  time  the 
certiflcate  holder  would  not  be  able  to 
contact  the  flight  crfwmember  w  assign 
the  flight  crewmember  to  any  duty.  The 
6-hour  period  must  be  assigned  before 
the  flight  cretvmember  begins  the 
reserve  time  assignment  and  must  occur 
at  the  same  time  during  each  24-hour 
period  during  a  reserve  time 
assignm«it.  Any  duty  period 
assignment  must  be  scheduled  to  be 
completed  within  the  18-hour  reserve 
time,  exclusive  of  the  6  hours  of 
protected  time.  The  length  of  the  duty 
period  ^d  the  subsequent  rest  period 
must  be  in  accordance  with  §§  121.473, 
121.475.  or  135.263.  The  FAA  believes 
that  this  option  would  allow  flexibihty 
for  the  certificate  holder  while  giving 
the  fli^t  crewmem^  sufficient 
certainty  te  plan  fmland  obtun  adequate 
rest.  While  tne  6  hours  of  protected  time 
must  be  the  same  6  hours  for  any 
resMve  aasigiiment.  it  ceuM  be  a 
different  6  hours  for  subsequMit  reserve 
as«gnments  (e.g.,  a  aubaequent  reserve 
assignment  fotlowii|g  duty  ar  assigned 
time). 

Under  either  resefve  time  assignment 
option,  the  flight  crewmember  must  be 
notified  of  which  opticm  has  been 
selected  before  the  beginning  of  the 
reserve  time  assigmnent. 

Although  NASA  recommends  a 
predictable  and  protected  B-bour  sleep 
opportimity  (2.6.2).  the  FAA  believes 
that  the  above  described  options  are 
practical  and  in  mo^t  instances  will 
provide  at  least  an  S-hour  rest 
opportunity.  Either  the  flight 


is  provided  as  ^portunity 
for  a  faiM  10-hour  test  fmried  er,  in  the 
case  of  a  short  notice,  the  f!i|^ 
crewmaaber's  duty  period  is  limited,  or 
the  fli|^t  crewmonber  is  able  te  plan 
each  day  wnth  the  certain  knowledge 
there  will  be  a  minimum  6-hour  period 
for  undisturbed  rest.  Thus,  these  (^tions 
would  protect  against  excess  fatigue 
without  eUminating  the  obiective  of  the 
reserve  systam  and  without  pkdng  a 
significant  economic  burden  en  the 
industry. 

There  have  been  a  number  of 
complaints  stating  that  in  some  cases 
pilots  were  unable  to  obtain  enough  rest 
because  they  were  given  a  reserve 
assignment  immediately  foUo«ving  a 
duty  period  and  then  were  called  ha 
duty  before  they  had  received  an 
adequate  rest.  While  under  these 
proposed  rules  such  a  practice  would  be 
a  violation  because  of  ue  requirement 
for  a  minimum  rest  period  between  duty 
periods,  the  FAA  has  included  in 
proposed  §§  121.477(b)  and  135.265^)  a 
requirement  that  a  flight  crewmember 
must  be  given  a  10-hoiu-  rest  period 
before  banning  a  reserve  time 
assignment.  Sections  121.483(c)  and 
135.271(c)  state  that  required  rest 
periods  can  occur  concurrently  so  this 
proposed  requirement  may  not  require 
an  additional  rest  period. 

Hm  FAA  believes  that  both  of  these 
methods  of  handling  reserve  time 
assignments  would  provide  more 
ffexibihty.  would  be  less  costly  for 
certificate  holders,  and  would  be  nune 
likely  to  ensure  adequate  rest  than  the 
current  rules.  Under  the  lookback 
provision  in  the  aurent  rules,  for 
instance,  a  flight  crewmember  on 
reserve  could  not  take  a  flight 
assignment  unless  he  or  she  had  a 
scheduled  rast  poriod  in  the  previous  24 
hours.  There  have  been  situations  in 
which  certificate  holders  have  professed 
experiencing  difficulties  in 
implementing  rest  requirements  for 
flight  ciewmembers  on  reserve. 
Recogniziag  this,  the  FAA  has 
developed  diis  preposal.  Hewevw,  if 
this  proposal  on  reserve  time 
aesignmients  is  net  issued  as  a  final  rule, 
the  FAA  intenda  t«  ensure  that  the 
(xtrmA  rule,  aa  interpreted,  is  being 
CMTectly  implemented. 

Other  Proposok  on  Reserve  Time 
Presented  During  ARAC  Discussions 

Southwest  Airlines  proposed  a  sy^em 
under  which  the  total  of  reserve  time 
and  "time  engaged  in  scheduled  air 
transportation"  could  not  exceed  18 
hours  (16  hours  if  this  period  included 
any  time  during  the  hours  between  0300 
Mid  0459).  In  addition.  Southwest 
proposed  that  reserve  time  between 


§001  and  1000  not  be  included  if  the  air 
carrier  did  not  omtact  the  crewmMuber 
during  that  period.  One  opti<m 
presented  hy  the  Air  Line  Pilots 
AseociatioH  is  similar  to  Southwest's 
pnpoaai.  ALPA  would  not  allow 
reserve  tinre  and  duty  time  to  exceed  16 
hours.  A  14-hour  maximum  would 
apply  whffii  the  duty  time  is  not 
coRt^Md  with  the  period  between  0500 
and  0259. 

The  FAA  has  several  ccmcems  about 
this  apprsech.  First,  we  believe  it  will 
be  difficult  to  undwstand  and  to  apply 
consistently.  Mme  importantly, 
althou^  it  appears  to  provide  for  smne 
reductions  in  duty  time,  depending  on 
the  time  of  day  a  crewmoDber  is 
notified  of  a  flight  assignment,  it  does 
net  expressly  provide  for  any  dedicated 
rest  opportimity.  Moreover,  it  is  not 
clear  exactly  what  would  be 
encompassed  by  Southwest's  term  "time 
engaged  in  schediiled  air 
traiffip<»tation."  The  FAA  requests  that 
commenters  supporting  this  approach 
provide  additional  details  about  this 
alternative  and  operational  scenarios  on 
how  it  would  be  applied.  Commenters 
should  provide  information  on  how  this 
altemative  does  or  does  not  provide  the 
flexibility  of  the  options  proposed  in 
this  hn>RM,  and  how  this  ahemative 
provides  an  equivalent  level  of  safety  to 
the  options  proposed  here. 

The  IntematicMial  Brotherhood  of 
Teamsters  proposed  two  akematives  for 
reserve  duty.  The  first  altemative 
proposes  that  a  crewmember  could  be 
assigned  a  reserve  period  of  24 
consecutive  hours  if  the  crewmember  is 
given  1 1  hours  or  more  advance 
notification  for  a  flight  assignment.  The 
second  akwnative  would  allow  a 
crewmember  to  be  assigned  a  reserve 
period  of  up  to  12  consecutive  hours  if 
the  crewmember  is  given  less  than  11 
hours  of  advance  notificaticm.  In  this 
case,  the  total  flight  time  and  duty  time 
could  not  exceed  17  hours.  The  FAA 
believes  that  both  of  these  options 
unnecessarily  limit  the  scheduling 
flexibility  ef  the  operatw  and  that  bo& 
would  greatly  increase  operators'  costs 
while  provi^ng  no  increaae  in  safety 
when  compared  with  ^e  reserve 
options  proposed  in  this  NPRM . 

The  Air  Transport  Association  would 
give  the  operatm  five  ahematives  for 
deling  with  reswve  time.  (1)  T^e 
carrier  could  give  the  employee  at  least 
eight  consecutive  hours  of  rest  during 
any  24  h<«ir  period  on  reserve;  (2)  The 
carrier  could  give  the  crewember  at  least 
10  hours  of  advance  notice  of  any 
assignment,  at  which  point  the 
crewmember  would  be  released  on  rest 
until  the  time  to  report;  (3)  The  carrier 
could  not  assign  the  crewmember  on 
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reserve  to  flights  between  midnight  and 
5  a.m.;  (4)  The  carrier  could  assign  the 
crewmember  on  reserve  to  no  more  than 
two  flight  segments;  or  (5)  The  carrier 
could  establish  altemative  fmlicies  and 
procedures  to  ensure  that  a  crewmember 
will  not  be  assigned  to  a  flight  imless 
that  crewmember  is  "adequately  rested 
for  that  flight  assignment." 

The  firet  three  ATA  proposals  are 
generally  similar  to  this  NPRM.  The 
NPRM  contains  the  option  of  blocking 
out  a  protected  period  of  at  least  six 
hours  during  which  the  crewmnnber 
could  not  be  disturbed  by  Ae  employer. 
This  is  less  restrictive  than  ATA's 
proposal  (1),  although  it  involves  a 
slig^y  longer  period  than  would  be 
provided  by  proposal  (3).  Like  ATA's 

!>roposal  (2),  the  NPRM  would  provide 
or  advance  notice  of  assgnments. 
However,  the  NPRM  is  not  limited  to  a 


single  cut-off  of  10  hours'  notice. 
Carriers  would  be  permitted  to  assign 
crewmembers  to  duty  periods  that  vary 
with  the  amount  of  advance  notice, 
down  to  as  little  as  4  hours'  notice. 
Since  ATA's  proposal  number  (4)  does 
not  address  rest  at  all,  it  is  not  included 
in  the  NPRM.  Proposal  number  (5)  sets 
no  minimum  standards  for  rest,  and  it, 
too.  is  therefore  not  part  of  this  NPRM. 

The  Air  Line  Pilots  Association,  in 
addition  to  the  altemative  described 
above,  offered  a  proposal  somewhat 
similar  to  that  of  ATA.  ALPA's  proposal 
appears  intended  to  provide  more 
stability  for  pilot  rest  periods;  it  would 
not  permit  carriers  to  move  the  eight 
hour  rest  period  more  than  three  hours 
in  any  24-hour  period.  Similarly,  ALPA 
proposed  a  six-hour  protected  period, 
comparable  to  the  five-hour  period 
proposed  by  ATA.  Our  comments  on 


ATA's  proposal  apply  to  ALPA's  as 
well,  i.e.,  we  believe  we  have 
accomodated  much  of  their  objectives. 

Another  proi>osal  advanced  during 
the  ARAC  discussions  came  irom  a 
labor/pilot  group  consisting  mainly  of 
Part  135  pilots.  This  proposal  would 
limit  any  combination  of  reserve  time 
and  duty  periods  to  no  more  than  18 
hours  or  any  duty  assignment  to  no 
more  than  14  hours.  After  being  on 
reserve  for  18  hours,  a  crewmember 
would  have  to  receive  a  10-hour  rest 
period  before  accepting  another  reserve 
assignment.  This  proposal  is  not 
included  in  the  NPRM  t>ecause  it 
unnecessarily  limits  the  air  carrier's 
reserve  scheduling  flexibility  and 
provides  no  increase  in  safety  when 
compared  with  the  options  proposed  in 
the  NPRM. 


Table  3.— Advance  Notification 

No.  of  hours  notifica- 
tion prior  to  report 
time 

10  heurs  or  more 

8  or  more  hours  but 
less  than  10 

6  or  more  hours  but 
less  than  8 

4  or  more  hours  but 
less  thane 

Less  tt^an4  hours 

Maximum  sctwduled 
duty  period. 

Maximum  scheduled 
duly  period'. 

No  more  than  12 
hours. 

No  more  than  10 
hours. 

No  more  than  8  hours 

No^more  than  6 
hours. 

I  Maximum  scheduled  duty  period  could  be  14. 16. 18.  or  24  hours. 


Additional  Duty  Period  Limitations  and 
Reduced  Rest 

Current  §§  121.471(g)  and  135.263(d) 
state  that  a  flight  crewmember  is  not 
considered  to  be  schedxiled  for  flight 
time  in  excess  of  the  flight  time 
limitations  if  the  fli(^ts  to  which  he  or 
she  is  assigned  normally  terminate 
within  the  limitations,  but  due  to 
circiunstances  beyond  the  control  of  the 
certificate  holder  (such  as  adverse 
weather  conditions)  are  not  at  block  out 
time  expected  to  reach  their  destination 
witiiin  the  scheduled  time.  These 
requirements  do  not  specify  a  limit  to 
the  flight  time  extensions  imder  these 
drcura^ances. 

In  theory,  under  the  current  rule 
language,  duty  pwio^  ceuld  be 
exten^d  for  unlimited  periods  ef  time 
as  long  as  the  extension  was  due  to 
operaticmal  causes  beyond  the  control  of 
the  air  carrier  such  as  weather, 
mechanical  problems,  and  Air  Traffic 
Control  situations.  This  could  result  in 
flight  crewmembers  who.  after  the  first 
flight  of  a  flight  schedule  in  a  duty 
period,  would  be  as  much  as  6  hours 
late,  but  would  still  continue  with  the 
flight  schedule.  The  NASA  Scientific 
Working  Group  determined  that 
extended  duty  periods  with  no  limit  on 
the  amount  of  time  which  the  duty 
period  could  be  extended  was  one  of  the 
major  fatigue  related  problems  with 


ciurent  flight  crewmember  assignments 
(Recommendations  1.4,  2.1.2.  and  2.3.3). 
Therefore,  the  FAA  has  proposed  to 
place  a  limit  on  the  amount  of  time  that 
a  duty  poiod  may  be  extended 
regardless  of  the  nature  of  the  delay. 

Proposed  §§  121.473. 121.475,  and 
135.263  would  allow  certificate  holders 
an  extension  of  a  duty  period  of  not 
more  than  2  hours  beyond  the 
maximum  scheduled  duty  period  if  the 
extension  is  due  to  operational  delays 
not  under  the  control  of  the  certificate 
holder.  The  proposed  requirements 
would  also  allow  the  reduction  of  the 
required  rest  if  the  flight  crewmember 
has  not  exceeded  the  required  duty 
period  (without  the  extension),  if  the 
flight  crewmember  is  provided  with  a 
longer  subsequent  rest  period  as 
specified,  and  if  the  reduction  in  rest  is 
due  to  operational  delays.  Reduced  rest 
periods  may  not  be  scheduled  in 
advance. 

Proposed  §§  121.479  (a)  and  (b)  and 
135.267  (a)  and  (b)  would  state  that  a 
flight  crewmember  is  not  considered  to 
be  scheduled  for  a  duty  period  or  flight 
time  in  excess  of  the  duty  period  or 
flight  time  limitations  if  the  duty  period 
or  flight  times  to  which  the  flight 
crewmember  is  assigned  are  scheduled 
and  normally  terminate  within  the 
limitations,  but  due  to  operational 
delays  are  not  at  block  out  time 


expected  to  reach  their  destination 
within  the  scheduled  duty  period  or 
flight  time. 

In  addition,  proposed  §§  121.479(a) 
and  135.267(a)  state  that  a  flight 
crewmember  may  not  serve  as  a 
crewmember  in  an  aircraft  if,  at  block 
out  time  for  the  purpose  of  flight,  that 
flight  crewmeraber's  actual  elapsed  duty 
time  plus  duty  time  scheduled  for  the 
next  flight  will  cause  the  flight 
crewonember  to  exceed  the  applicable 
duty  period  limitations  by  more  than 
two  hours.  However,  there  is  no  Umit  on 
actual  flight  time  accrued  during  a  duty 
period,  if  the  additional  flight  time  is 
due  to  operational  delays,  but  in  any 
event  the  duty  time  limit  may  not  be 
extended  by  more  than  2  hours. 

The  proposal  would  allow  a 
certificate  holder  the  flexibility  to 
schedule  the  same  crew  on  a  flight  even 
when  that  flight  is  going  to  be  late; 
however,  it  would  not  allow  flight 
crewrmembers  to  be  scheduled 
indefinitely  even  when  the 
circumstances  which  caused  them  to  be 
late  are  beyond  the  control  of  the 
certificate  holder.  During  a  scheduled 
flight  assignment,  if  the  combination  of 
scheduled  times  for  the  remaining 
flights  would  mean  that  the  maximum 
scheduled  duty  period  would  be 
exceeded  by  more  than  two  hours,  the 
flight  crewmember  would  have  to  be 
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rescheduled  so  that  the  remaining  duty 
period  to  which  he  or  she  is  assigned 
will  not  exceed  the  maximum 
scheduled  duty  period  by  more  than 
two  hours.  This  can  be  done  by 
assigning  a  flight  crewmember  to  a  new 
flight  schedule  or  l^y  reassigning  the 
original  scheduled' flights  so  the  flight 
crewmember  is  relieved  of  duty  before 
commencing  the  flight  which  would 
extend  beyond  the  maximum  scheduled 
duty  period  plus  tvvo  hours. 

Weekly  and  MontMy  Hig^t  Time 
limitations.^        \    ■ 

ProDosed  $§12l!481  and  135.269 
would  provide  limits  on  the  amount  of 
actual  ffi^  time  wfhich  a  flight 
crewmember  can  accrue  in  a  calendar 
BKmth  and  in  any  1  onsecutive 
calendar  days.  Tbeee  {voposed  rules 
would  replace  cumnt  $$  121.471(a), 
121.481  (d).  (e).  and  (f).  121.503  (d)  and 
(e),  135.26S(a)  and^35.267(a).  Although 
NASA  states  that  tiere  Js  insufficient 
scientific  informatikm  to  provide 
guidance  in  this  area,  these  limits  ace 
prtqxMed  to  counter  any  harmful  ejects 
of  anyoMsible  6ui$ulative  Caticue. 

bi  addition  to  th^  scheduled  flight 
tinM  limits  which  am  integrated  into  the 
schechiled  duty  petfods.  weekly  and 
nontkly  flight  time  bmits  are  proposed 
as  folktws: 

•  Prepo8ed§$131.4«l(a)and 
135.2«9(a)  would  l)mit  a  fbght 
crenvmember  to  32  flight  hours  in  any  7 
consecutive  calendw  days. 

•  Proposed  §§  121.481(b)  and 
13S.269(b)  would  limit  a  flight 
crewmember  to  100  flight  hours  in  any 
calendar  month. 

In  practice,  this  means  that,  before 
beginning  to  fly  on  any  particular  day. 
a  flight  crewmember's  actual  accrued 
flight  time  for  the  previous  six  days 
must  be  added  to  the  flight  time 
scheduled  to  be  flown  that  day.  If  the 
result  is  fewer  than  32  hours,  the  flight 
crewmember  may  begin  and  complete 
the  day's  scheduled  flying  even  if  delays 
(which  are  beyond  the  carrier's  control) 
encountered  during  the  day  eventually 
cause  the  total  tim^  to  exceed  32  hoiirs. 
The  same  principle  applies  for  the 
calendar  month  fHght  time  limitation. 

Current  regulations  place  varying 
limits  on  the  amou|kt  of  time  that  a  flight 
crewmember  can  s^rve.  The  variance  is 
based  on  the  type  of  operation.  Flight 
crewmembers  given  flight  assignments 
under  part  121  for  domestic  operations 
(§  121.471(a))  are  limited  to  30  flight 
hours  in  any  7  consecutive  days.  The  7 
consecutive  day  limit  for  flag  operations 
is  32  flight  hours  (Sjl21.481(d))  and 
there  is  no  7  consecjutive  day  limit  for 
supplemental  operations.  Under 
§  135.265(a)  in  scheduled  operations  the 


amount  of  flight  time  which  may  be 
accrued  in  any  7  consecutive  days  is  34 
hoiu^  and  there  is  no  7  consecutive  day 
limit  for  unscheduled  operations. 
Sections  121.471(a)  and  121.481(e) 
restrict  flight  crewmembers  serving  in 
domestic  or  flag  operations  conducted 
under  part  121  to  100  hours  in  any 
calendar  month  and  §  121.503(d) 
restricts  flight  crewmembers  serving  in 
supplemental  operations  to  100  fli^t 
hours  in  any  30  consecutive  days. 
Section  121.521(c)  allows  certain  flight 
crewmembers  to  accrue  120  hours  in 
any  30  consecutive  days.  Section 
135.265  allows  flight  crewmembers 
serving  in  part  135  scheduled 
operations  to  accumulate  120  flight 
hours  in  any  calendar  month. 

In  addition.  §  121.471(a)  restricts 
flight  crewmembers  engaged  in 
domestic  operations  conducted  under 
part  121  to  1000  hours  in  any  calendar 
year.  Section  135.285  allows  flight 
crewmembers  serving  in  part  135 
scheduled  operations  to  serve  as 
crewmembers  during  flight  for  1200 
hours  in  any  calendar  year,  while 
§  135.267  allows  1,400  flight  hours  in  a 
caloidar  year  for  unscheduled 
operations.  Sections  121.503, 121.521, 
135.267,  and  135.269  also  provide  other 
calendar  quarter  «ad  90  ccmsecutive  day 
limitations. 

The  proposed  rule  would  establish  a 
common  32  hour  linitation  in  any  7 
consecutive  days,  a  100  hour  limitation 
in  any  calendar  month,  and  would 
eliminate  quarterly,  90  consecutive  day 
and  calendar  year  limitations. 

The  proposed  rule  does  not  provide  a 
yearly  flight  time  Hmitation  because  the 
monthly  limit  would  effectively  restrict 
flight  time  to  1200  hours  in  a  calendar 
year.  Although  the  NASA  doctunent 
recommends  the  annual  flight  time 
limitations  be  decreased  a  percentage  of 
the  monthly  requirement,  it  also  states 
that  there  is  not  enough  scientific  data 
to  provide  specific  guidance  in  this  area. 
The  FAA  believes  that  this  proposal 
contains  sufficient  additional  rest 
provisions  (i.e.  36  hours  in  7  days,  10 
hour  rest  periods,  and  48  hours  for 
crossing  multiple  time  zones).  Because 
of  the  increase  in  rest  requirements,  the 
FAA  believes  that  safety  would  not  be 
adversely  afi^ected  because  of  a  lack  of 
a  yearly  flight  time  limit  which  is  less 
than  the  sum  of  all  the  monthly  flight 
time  limits.  At  the  same  time  the  lack 
of  annual  flight  time  limits  will  provide 
flexibility  and  the  opportunity  for 
increased  productivity.  In  view  of  the 
fact  that  there  is  no  scientific  data  to 
suggest  a  discrete  yearly  limit  and  the 
fact  that  the  requirement  for  rest  has 
been  increased,  the  FAA  believe  the 


proposed  rule  will  provide  the 
appropriate  level  of  safety. 

The  FAA  believes  that  there  is  no 
longer  justification  for  the  different 
weekly,  monthly,  and  annual  flight  time 
limitations  for  different  types  of 
operations  and  that  proposing  a  single 
limitation  standard  provides  adequate 
safieguard  against  the  effects  of 
cimiulative  fatigue,  eliminates  rules  that 
do  not  have  an  adequate  scientific 
rationale,  and  also  simplifies  the  overall 
limitations.  The  FAA  asks  for  comments 
from  the  public  about  the  maximum 
nimiber  of  hours  a  flight  crewmember 
should  be  allowed  to  fly  under  this 
chapter.  Further,  the  FAA  asks  for 
comments  regarding  the  impact  of  this 
rule  on  seasonal  flying. 

Additional  Rest  Requirements 

The  proposed  rule  would  continue 
some  of  the  rest  requirements  which  are 
contained  in  the  existing  regulations. 
Proposed  §§  121.483(a)  and  135.271(a) 
would  state  that  no  certificate  holder 
may  assign  any  flight  crewmember  and 
no  flight  crewmember  may  accept  any 
duty  period  or  flight  time  with  the 
certificate  holder  imless  the  flight 
crewmember  has  had  at  least  the 
minimum  rest  period  required. 
Proposed  S§  121.483(b)  and  135.271(b) 
would  state  that  no  duty  could  be 
assigned  during  any  required  rest 
period.  This  proposed  requirement 
would  preclude  any  carrier  firom 
assigning  any  type  of  duty,  including 
nonflight  assignments  (such  as  training, 
assigned  time,  reserve  time,  standby 
duty,  or  ground  duties),  to  any 
flightcrew  member  during  a  required 
rest  period.  These  proposed 
requirements  are  the  same  as  those  in 
current  §  121.471(c)(4)  and  (e)  and 
§  135.263(a)  and  (b). 

Proposed  §§  121.483(c)  and  135.271(c) 
woufd  be  a  new  requirement  to  clarify 
that  rest  periods  required  under  the 
subpart  can  occur  concurrently  with  any 
other  required  rest  period.  For  instance 
a  required  10-hour  rest  could  occur 
concurrently  with  the  36-hour  rest 
required  under  proposed  §§  121.483(e) 
and  135.271(e).  Further,  under  the 
proposal,  if  a  flight  crewmember  is  not 
serving  in  assigned  time,  reserve  time, 
standby  duty  or  a  duty  period,  that 
crewmember  would  be  in  a  rest  period. 

Proposed  §§  121.483(d)  and 
135.271(d)  would  be  a  new  requirement 
stating  that  a  rest  period  required  in 
§§  121.473.  121.475,  or  135.263  may  be 
reduced  only  because  of  operational 
delays.  The  reductions  may  not  be 
scheduled  in  advance. 

Current  §§  121.471  and  135.265 
require  each  domestic  air  carrier 
operating  under  part  121  and  each 
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certificate  holder  in  scheduled 
operations  under  part  135  to  relieve 
each  ffight  crewmember  engaged  in 
scheduled  air  transportation  from  all 
further  duty  for  at  least  24  consecutive 
hours  during  any  7  consecutive  days. 
Proposed  §§  121.483(e)  and  135.271(e) 
would  require  that  each  flight 
crewmember  who  is  assigned  to  one  or 
more  duty  periods,  standby  duty,  or 
reserve  time  shall  be  provided  a  rest 
period  of  at  least  36  consecutive  hoius 
during  any  7  consecutive  calendar  days. 
The  proposed  36-hour  rest  could  be 
taken  during  a  layover.  Thirty-six  hours 
of  rest  is  the  amount  of  time 
recommended  by  the  NASA  Scientific 
Working  Group  (2.1.3);  further  the  FAA 
believes  that  fUght  crewmembers  should 
be  provided  at  least  36  consecutive 
hoiirs  rest  during  any  7  consecutive 
calendar  days  any  time  they  are 
assigned  to  reserve  regardless  of  the 
nature  of  the  reserve.  Tliis  allows  flight 
crewmembers  the  time  to  plan  for  and 
obtain  a  thorough  rest  so  that  they  are 
not  tatigued  if  they  receive  a  duty 
period  assignment. 

The  Air  'Transport  Associaticm 
proposed,  during  the  ARAC  discussions, 
that  this  provision  be  applied  over  a 
period  of  168  consecutive  hoitfs  rather 
than  7  consecutive  calendar  days.  We 
believe  that  it  would  be  more  difficult 
for  crewmembers  and  carriers  to 
iTiffintaiw  records  in  this  fashion. 
However,  commenters  are  invited  to 
address  this  issue  more  fully  in  their 
comments.  If  adequate  justification  is 
shown  for  using  168  hours  rather  than 
7  calendar  days,  the  final  rule  may 
incorporate  that  proposal.  Commenters 
should  note  that  any  change  in  this 
provision  would  likely  require 
corresponding  changes  in  the  flight  time 
limitations  proposed  in  §§  121.481  and 
135.269. 

Proposed  §§  121.483(f)  and  135.271(f) 
would  require  certificate  holders  to 
provide  each  flight  crewmember 
assigned  to  assigned  time,  as  defined  in 
proposed  §§  121.471  and  135.261,  a 
minimum  rest  period  of  10  hours  before 
the  commencement  of  a  subsequent 
duty  period.  This  rest  period  may  occur 
concurrently  with  another  required  rest 
period.  This  proposed  rest  requirement 
is  needed  to  address  situations  in  which 
a  flight  crewmember  is  assigned  to  one 
of  a  group  of  activities  that  are  neither 
rest  nor  part  of  an  assignment  involving 
fli^t  time,  but  which  could  contribute 
to  crewmember  fatigue  (e.g.  training, 
deadhead  transportation,  etc.).  The 
intent  of  this  proposed  rule  is  for  flight 
crewmembers  to  have  the  opportunity  to 
obtain  sufficient  rest  in  order  to  be  able 
to  perform  assigned  flight  duties, 
regardless  of  whether  the  fatigue  was 


caused  by  flight  duties  orby  other 
activities  for  the  certificate  holder. 
However,  certificate  holders  have  the 
option  of  counting  assigned  time  as  part 
of  a  duty  period  and  scheduling  the 
appropriate  rest  period  for  that  duty 
period  or  of  counting  assigned  time 
exclusively  as  assigned  time  and 
ensuring  that  the  flight  crewmember  is 
given  10  hours  of  rest  before 
commencing  a  duty  period.  The  10 
hours  is  consistent  with  the  other 
required  rest  periods. 

For  example,  a  flight  crewmember 
could  be  deadheaded  to  a  new  location 
at  the  beginning  of  a  duty  period  and 
then  begin  a  schedule  flight  assignment. 
In  this  case  the  deadhead  transportation 
would  be  counted  as  part  of  the  duty 
period.  Alternatively,  after  completing  a 
duty  f>eriod,  a  flight  crewmember  could 
be  deadheaded  back  to  his  or  her  home 
base  before  beginning  the  required  rest 
period.  In  this  case  the  deadhead 
transpOTtation  could  be  considered 
assigned  time.  Performing  assigned  time 
after  the  completion  of  a  duty  period 
would  be  permitted  as  long  as  the  flight 
crewmember  received  the  minimum  rest 
required  fcM-  that  duty  period  or  10 
hours,  whichever  is  greater,  before  the 
next  duty  period. 

Proposed  §§  121.483(g)  and  135.271(g) 
would  establish  a  requirement  for  a 
certificate  holder  to  provide  each  flight 
crewmember  at  least  48  consecutive 
hours  of  rest  upon  return  to  the  flight 
crewmember's  home  base  after 
completion  of  one  or  more  duty  periods 
that  terminate  in  a  time  zone  or  zones 
that  differs  bom  the  time  zone  of  the 
flight  crewmember's  home  base  by  6  or 
more  hours  and  the  flight  crewmember 
remains  in  that  time  zone  or  zones  for 
at  least  48  consecutive^iours.  The 
accumulation  of  the  48  hours  may  be  in 
one  or  more  time  zones  but  each  of 
these  time  zones  must  be  6  or  more 
hours  from  the  flight  crewmember's 
home  base.  The  flight  crewmember  must 
receive  this  rest  before  beginning  a 
subsequent  duty  period.  The  home  base 
is  determined  by  the  certificate  holder 
and  is  where  that  crewmember  is  based 
and  receives  schedules.  The  present 
rules  make  no  provisions  for  rest 
periods  based  on  time  zones.  The  NASA 
Scientific  Working  Group  data  and 
subjective  comments  from 
crewmembers  indicate  there  is  a  need  to 
recognize  the  additional  fatigue  effects 
of  crossing  time  zones  (2.1.4).  The 
literature  indicates  that  some  flight 
crewmembers  experience,  at  times, 
additional  fatigue  from  crossing  as  few 
as  two  time  zones;  while  others  do  not 
report  the  same  fatigue  until  they  have 
crossed  many  more  time  zones.  The 
FAA  recognizes  the  complicated 


problem  of  addressing  each  individual 
flight  crewmembers  circadian  rhythm; 
nevertheless  by  establishing  a  minimum 
rest  requirement  at  the  home  base  for 
flight  crewmembers  who  cross  6  or  more 
time  zones  the  FAA  believes  these  flight 
crewmembers  will  be  given  an 
opportunity  to  once  again  establish 
what  is  for  that  flight  crewmember  the 
normal  sleep  awake  cycle.  The  proposed 
rest  requirement  is  a  minimum 
requirement  and  is  provided  to  give  the 
flight  crewmember  an  opportunity  for 
rest.  The  flight  crewmember  should  use 
this  time  to  obtain  the  needed  rest  so 
that  he  or  she  will  be  rested  when  called 
upon  fcH"  the  next  duty  period.  The  FAA 
will  issue  advisory  material  based  on 
scientific  studies  to  assist  air  carriers 
and  flight  crev^nnembers  in  dealing  with 
fatigue  related  issues. 

Deadhead  Tmnsportation 

Current  §§  121.471(f)  and  135.263(c) 
specify  that  time  spent  in 
transportation,  not  local  in  character, 
that  a  certificate  holder  requires  of  a 
fli^t  crewmember  and  provides  to 
transport  the  crewmember  to  an  airport 
to  which  he  or  she  is  to  serve  on  a  flight 
as  a  crewmember,  or  from  an  airport  at 
which  the  flight  crewmember  was 
relieved  from  duty  to  return  to  his  or  her 
home  base  is  not  considered  part  of  a 
rest  period.  This  type  of  transportation 
is  commonly  called  "deadhead" 
transportation.  Proposed  §§  121.485  and 
135.273  would  be  l^e  same  as  the 
current  requirement  except  that  in 
addition  it  would  specify  that  for  duty 
period  limitation  purposes  the 
certificate  holder  and  flight 
crewmember  must  consider  deadhead 
time  as  assigned  time  or  as  part  of  a  duty 
period  associated  with  flight. 

Other  Flying  for  a  Certificate  Holder 

Proposed  §§  121.487  and  135.275 
establish  duty  period  and  flight  time 
limitations  for  other  flying  for  a 
certificate  holder,  including  flying 
under  part  91.  Flight  crewmembers  and 
certificate  holders  must  ensure  that  any 
duty  periods  and  flight  assignments 
assigned  by  the  certificate  holder  are 
scheduled,  assigned,  and  performed 
under  the  applicable  requirements  of 
parts  121  and  135  (14  CFR  121.473. 
121.477, 121.479,121.481.  121.483.  and 
14  CFR  135.263. 135.265, 135.267. 
135.269,  and  135.271)  even  if  the  flight 
is  not  conducted  under  part  121  or  135. 
In  addition,  any  flight  crewmember  who 
is  employed  by  two  or  more  air  carriers 
or  commercial  operators  must  ensure 
that  any  duty  periods  and  flight 
assignments  are  scheduled,  assigned 
and  performed  under  the  applicable 
rules  of  parts  121  and  135.  In  other 
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wofds,  %vh«n  cMtificMe  holctere  assign 
flight  aswmemtian  to  conduct  finry 
flights,  or  othflr  limits  under  part  91, 
this  §^^  nnirigBpwt  is  treated  jvst  as 
any  othsr  duty  piried  invoiviag  flidit 

tlris  pMpesaUsWsed  an  HTSM 
recominendatifHi  A-94-105.  which  was 
issued  as  a  result  of  Ae  Guantanamo 
Bay  accident,  discussed  above  under 
"NTSB  RecomiBeBdations"  and  the 
FAA's  babef  tha^  eliMr  flying  for  a 
rertilcite  hokbf  aadi  as  traimug  flights 
for  a  121  sr  135  ^Mlificate  holder  may 
cause  haA  short  Wm  and  cmaukitive 
fotigM  which  BMyadyersely  effect  that 
fli^  Gnwaaemltv's  flight  duties 
pnrfr—ad  unda«  Mrts  121  and/er  135. 
This  weeM  iadiM*  flying  for  nase  than 
one  pefl  121  vmm  135  certificate 


■lefarFiMlluie 

The  FAA  is  pr^wiiig  an  effective 
da<e  ai9»  days  mm  Ifcese  propwsals  are 
puMnhed  as  a  fi^iule.  By  that  date  all 
oerttfleHs  holdaji  afrariiig  uuiar  part 
121  m  past  135  iMd  have  tahegiB 
achwhtHng  all  ftUhl  tirae  duty  pviods 
and  rsst  pvieds  m  aocwdtnos  with  the 
new  isfiiireia— ifc  llawever,  as 
4iaMd  abo«4  aader  "Caaaamter 

Pitaadsla 
lataal*is 
tphaucedateof 
g,8etiut 
diriMndttctiaf  aaaaaiuter 
I  will  l|M»to  chaage  tfMir 
procedures  for  trlwiuKng  fl^ht  Msoe, 
duty  periods,  mdnsl  periods  e«iy 
onoe.  I 

The  FAA  rs^a^ila  commits  or  the 
lei^  of  teie  osiidsi  between  the 
issuaoeeal  Ae  flhalMle  and  its 
eflBctive  date,     i 


!  Aaalysis! 

Prapesed  chnw^t  te  Federal 
regulatinnn  saust laaiergo  several 
economic  aoalyafs.  ftrst.  Executive 
Ordar  12866  dbetttthat  each  Federal 
aga»9  Aafl  BN^aae  ar  adept  a 
■  aaJy  ifpHta  reasoaod 
Hiaa  tMkAa  benefits  e<  the 
^lagiilalhi  justify  its  casts. 
Secoad.  dM  RepfaiBij  FlexihiMty  Act 
of  1980  requires  Igsncies  to  analyze  the 
ecoaanc  efiiact  ^lagulatmy  chMiges 
on  small  «\tities.  Thkd,  the  Office  of 
MffioagBment  andl  Budget  directs 
agencies  to  asses$  tin  efliect  of 
regulatory  changes  an  international 
trade.  In  conductiag  diese  uialyses,  the 
FAA  has  determined  that  this  Notice  of 
Proposed  Rulemakiag  (NPRM)  would 
probably  generate  beaeSts  and  cost 
savings  that  are  jester  than  its  costs 
and  is  "a  significant  regulatory  action" 
as  defined  in  the  Executive  Order.  The 
FAA  also  estimates  that  the  NPRM 


would  have  a  significant  eomomic 
impect  on  a  substantial  number  of  small 
entities.  No  part  of  the  proposed  rule  is 
expected  to  constitute  a  barrier  to 
intemationid  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

This  proposal  would  amend  existing 
regulations  to  establish  one  set  of  duty 
period  limitations,  flight  time 
limitations,  and  rest  requirements  for 
flight  crewmembers  engaged  in  air 
transportation.  Curraitly,  these 
limitati<ms  and  requirements  differ 
across  the  various  sectors  of  the 
industry  (e.g.,  part  121,  part  135).  In 
addition,  the  FAA  is  required  to 
consider  ahematives  to  the  proposed 
rule  when  the  folloiving  circumstances 
are  met: 
— ^The  regulatory  action  is  designated  as 

a  "significant  regulatory  action"  (as 

defined  by  Executive  CMer  12866), 

and 
— ^The  regulatory  action  is  designated  as 

having  a  significant  impact  on  a 

substantial  number  of  small 

businesses,  nonprofit  groups,  at 

airports  operated  by  small 

govemmentai  )urisdictions. 

The  FAA  has  determined  that  the 
potential  economic  impacts  irfthe 
pr^K>8ed  rale  am  sufficiently  l»ge  that 
both  of  these  criteria  are  satisfied. 
Accordingly,  two  akeroatives  will  be 
discussedia  the  section  entitled 
"Analysis  of  Ahematives"  befow. 

Casl-Baaefil  Aiuriysis 

Proposal 

As  mentiaoed  above,  die  main  thrust 
of  Ae  proposal  is  to  amend  existing 
regulations  to  establish  one  set  of  chity 
period  Umitatitms,  flight  time 
limitations,  and  rest  requirements  for 
flight  crewmeflib»s  engaged  in  air 
traasportatiaiL  The  proposal  would 
establish  a  basic  scheduling  limitation 
for.2  pilot  crews  of  14  hours  of 
scheduled  duty  «d  10  houss  of 
scheduled  rest  The  m»Tri«nMm  length  of 
duty  periods  penutted  would  increese 
as  the  number  «!  pilots  increases.  The 
proposal  would  also  revise  limits  on  the 
amount  of  flight  time  which  a  fU^t 
crewmember  can  accrue  in  a  duty 
period,  in  any  7  consecutive  calendar 
days,  uid  in  a  calendar  month.  The 
Boaximum  duty  period  limits  would  be 
decreased  in  most  cases  for  part  121  and 
part  135  operators,  and  the  required 
length  of  rest  periods  would  be 
increased.  These  changes  are  expected 
to  impose  unquantifiable  costs  on 
unscheduled  part  135  operators. 

Although  the  maximum  length  of 
duty  periods  would  generally  decrease 
under  the  proposal,  the  maximum 


allowable  flight  times  for  pilots 
operating  2-pilot  aircraft  (no  flight 
engineer)  would  increase  from  8  to  10 
houn.  This  provision  should  create  the 
potential  for  substantial  cost  savings  fnr 
both  part  121  and  135  operatora. 

The  FAA  determined  that  2 
provisi<ms  of  the  proposed  nde  could 
impose  substantial  quantifiable  costs. 
Another  provision  could  impose 
substantial  costs  on  the  ccHnmuter 
operators,  but  could  not  be  quantified. 
Tne  potential  economic  impacts  an  the 
air  taxi  operatora  of  these  provisions 
could  net  be  quantified  at  this  time.  The 
most  costly  provision  applies  to  the 
schediiling  and  duty  assignments  of 
reserve  pilots.  A  reserve  pilot  must  be 
available  to  report  upon  notice  for  a 
duty  {>eriod  with  one  hour  or  longer  of 
notice.  The  prqsosal  would  require  that 
the  maximum  lei^th  of  a  duty  period  be 
reduced  in  these  ceses  when  less  than 
10  houn  of  notice  for  a  duty  period 
assignment  is  received.  The  proposal 
would  also  provide  another  (^on 
under  which  a  flight  crewmember  could 
be  given  a  regularly  scheduled 
minimum  6  hour  protected  time  witiiia 
each  24  houra  of  reserve  time. 

The  other  provision  which  would 
impose  substantial  quutifi^le  costs 
would  re^dre  that  "fatry"  flight  time 
used  ta  repositioa  aircFaft  be  counted 
the  same  as  time  accrued  in  part  121/ 
135  revenue  (^)eratioi»  for  ihe  purpose 
of  determining  compliance  with  FAA 
limitations  on  duty  periods  and  flight 
time  limitaticms.  Aaothw  provision  that 
would  increase  A»  minimum  required 
rest  periods  between  flight  duty  periods 
might  impose  substantial  costs  on  the 
commuter  aperet(«rs,  but  they  cannot  be 
quantified  without  additional  data.  The 
provisions  pertaining  to  reserve  pilot 
scheduling  mi^t  also  impose 
substantial  costs  on  air  taxi  operatora, 
but  these  costs  could  net  be  quaatifiad. 

Cost  Analysis 

As  described  is  more  detail  in  the 
Reguktoty  ia^Mct  Analysis,  the  FAA 
has  retied  heavily  oa  surveys  of  a 
limited  number  of  operatora  to  develop 
its  analysis.  The  FAA  is  iaterMted  in 
comments  on  the  representativeness  of 
the  data  used  for  extrapolation  to  the 
entire  affected  population.  Where 
commenters  believe  these  survey  data 
do  not  reflect  the  ciromistances/ 
responses  for  operatora  generally,  the 
FAA  welcomes  any  and  all  relevant  data 
supporting  such  claims. 

The  FAA  also  seeks  OMnments  on  its 
methodology,  assumptions,  and/or  data 
used  to  estimate  the  following: 

(1)  The  efficiency  gains  fix>m  the 
increase  in  allowable  flight  time  from  8 
to  10  houra. 
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(2)  The  likely  epwaka-  response  to  the 
resnva  pilot  requireoMBts  (i.e.,  the 
hkelihood  of  epwatore  choosing 
between  canceling  flights  and  adding 
pilots), 

(3)  The  cost  to  operat(»s  and 
passengeis  of  flight  cancellations  and  of 
addii^pilots,  and 

(4)  The  potfflitial  safety  benefits  from 

reduced  Catigiie. 
Part  121    Air  Carriera 

The  FAA  estimated  the  economic 
impact  of  each  provision  of  this 
proposed  rule.  Some  of  the  provisions 
by  memselves  were  estimated  to  entail 
substantial  compUance  costs,  whereas 
othere  have  the  potential  for  affording 
substantial  cost  savings  to  operatora. 

Tlie  proposed  rule  is  estimated  to 
impose  discounted  costs  of  $842.03 
raillitm  on  part  121  operatora  over  the 
next  15  yean,  but  these  costs  are 
expected  to  be  oflset  by  the  cost  savings. 
The  totd  potential  discounted  cost 
savings  fitnn  increased  productivity 
were  estimated  at  $1.72  billion  over  this 
period.  The  net  discounted  compliance 
cost  savings  of  the  jMroposed  rule  would 
therefore  amount  to  $877.90  million 
over  this  period.  The  cost  savings  would 
result  if  operatora  take  advantage  of 
opportunities  afforded  by  the  proposal 
to  more  efficiently  schedule  their 
existing  workforce,  which  could  miable 
them  to  reduce  their  plans  for  hiring 
new  pilots  by  3,348  pilots  over  the  next 
15yeara. 

Costs 

The  FAA  determined  that  the  {Himary 
cast  of  implementing  the  reserve  pilot 
scheduling  and  duty  time  regulations 
would  consist  of  the  cost  of  reassigning 
some  scheduled  airline  pilots  or  hiring 
new  pilots  to  assure  adequate  coverage 
of  flights  diat  would  oAerwise  have  to 
be  canceled  w  delayed.  Other 
provisions  of  the  proposal,  however, 
may  allow  operatora  to  use  on-line 
pilots  more  intensively;  therefore,  the 
need  for  additional  reserve  pilots  is 
likely  to  be  satined  by  reassigning  mi- 
line  pilots  that  would  become  available 
because  of  enhanced  productivity.  In 
addition,  a  relatively  small  numbw  of 
flints  might  be  canceled. 

These  cost  estimates  were  based  on 
the  least  cost  combination  of  reserve 
-pilot  scheduling  options  for  each 
operator  based  on  the  nature  of  its  flight 
operations,  such  as  the  amount  of 
advance  notification  provided  reserve 
pilots  and  duty  period  durations.  The 
FAA  estimates  ^  the  part  121 
scheduled  operatora  would  have  to  hire 
an  additional  500  pilots,  representing  a 
1%  increase  in  their  current  pilot 
staffing  level,  thereby  increasing  their 


recurring  annual  salary  costs  by  $41.29 
raiUioa.  In  addititm,  the  FAA  estimated 
that  the  flight  canceHatifms  resulting 
fit>ra  decreased  flexibility  in  scheduling 
reserve  pilots  would  impose  societal 
costs  (the  value  (rf  delayed  pessenger 
time)  amounting  to  $8.12  million  per 
year.  The  total  potential  cost  of  the 
reserve  pilot  regulation  was  therefore 
estimated  at  $49.40  millicm  annually 
after  the  first  year  the  proposed  rule 
were  in  effsct  for  part  121  scheduled 
carriera.  In  the  first  year,  this  annual 
cost  would  be  increased  by  $9.26 
million  to  $58.66  million  to  capture 
initial  training  costs. 

The  FAA  determined  that  the  reserve 
pilot  regulation  would  also  impose 
substantial  costs  on  part  121 
unscheduled  or  "supplemental"  air 
carriera.  The  economic  impact  on  these 
air  carriera  is  expected  to  be  greater  than 
for  the  scheduled  part  121  carriera 
because  of  the  less  predictable  nature  of 
their  operations,  which  doesn't  allow 
themto  give  as  much  advance 
notification  of  flight  assignments  to 
their  reserve  pilots.  The  FAA  estimated 
that  approximately  330  additional 
pilots,  representing  about  4%  of  their 
present  pilot  staffing  level,  would  need 
to  be  hired  by  these  air  carriera  at  a 
recurring  annual  cost  of  $24.02  million. 

The  FAA  determined  that  the 
proposed  restriction  on  "ferry"  flights 
would  have  very  little,  if  any,  impact  on 
scheduled  part  121  operatora.  These 
proposed  restrictions,  however,  could 
have  a  substantial  economic  impact  oh 
part  121  unscheduled  operatora,  which 
are  more  likely  than  the  scheduled 
operatora  to  conduct  these  operations 
because  of  the  greater  distance  between 
crew  bases  and  destination  points  of 
their  revenue  flights.  The  FAA 
estimated  that  these  operatora  would 
have  to  hire  an  additional  235  pilots 
(3%  increase  in  currwit  pilot  staff)  to 
avoid  major  disruptieos  in  their  flight 
schedules,  entailing  recurring  annual 
costs  amounting  to  $17.04  million. 

The  total  recurring  annual  potential 
compliance  costs  (reserve  pilot  and 
"ferry  flight"  restrictiwis)  for 
uascheduled  or  supplemental  operatora 
wwe  thwefore  estinMted  at  $41.06 
railUon.  The  first  year  initial  training 
casts  for  these  unscheduled  air  carriera 
were  estimated  to  add  $10.10  million  to 
awBuaJ  casts  in  the  first  year. 

fai  siMtmary,  the  total  first  year  annual 
compUaace  costs  for  all  part  121  air 
carriera  of  the  reserve  pilot  regulation 
and  restriction  on  ferry  flights  were 
estimated  at  $110.28  million.  Societal 
costs  resulting  from  caaceled  flights 
were  estimated  to  comprise  $8.12 
million  of  this  total.  These  costs  were 
estimated  based  on  the  time  that 


passengera  en  c«K»led  fli^  would  be 
delayed,  which  the  analysis  assumes 
would  be  two  houra.  Total  discounted 
costs  were  estinuted  at  $842.46  milliMi 
over  the  period  bom  1996-2010. 

Cost  Savings 

The  FAA  expects  that  these  costs 
would  be  more  than  oSset  by  cost 
savings  afforded  the  scheduled  part  121 
operatora  by  the  opportunity  to  more 
effectively  utilize  their  flight 
crewmembera.  The  potential  cost 
savings  for  the  unscheduled  part  121  air 
carriera,  however,  are  not  expected  to  be 
of  a  sufficient  magnitude  to  outweigh 
the  proportionally  higher  poteatial  costs 
that  were  estimated  for  this  sector  of  the 
industry.  Under  the  proposal,  both 
scheduled  and  unscheduled  air  carriera 
could  increase  the  maximum  permitted 
flight  times  within  individual  duty 
periods  from  8  to  10  hours  for  2-pilot 
crews. 

The  potential  productivity  gains  from 
this  provision  should  enable  scheduled 
part  121  air  carriers  to  maintain  their 
current  schedules  with  fewer  pilots  and 
transfer  some  pilots  from  active  or 
nonreserve  to  reserve  status.  The 
decrease  in  the  anticipated  need  for 
pilots  among  the  scheduled  air  carriera 
is  exf>ected  to  substantially  outweigh 
any  potential  increased  need  for  pilots 
among  the  unscheduled  air  carriera.  In 
other  words,  the  overall  need  for  pilots 
in  future  years  should  decrease  because 
the  positive  economic  effects  resulting 
from  increased  productivity  are 
expected  to  outweigh  the  negative 
economic  impacts  of  the  need  for  man 
reserve  j>ilots. 

Data  collected  by  the  FAA  indicate 
that  domestic  air  carriera  do  not  fly  their 
creMrmembere  close  to  the  maximum 
permitted  current  limit  of  100  houra  per 
month.  The  average  monthly  flying  tiaie 
for  the  scheduled  air  carriera  is  60 
houra.  The  part  121  unscheduled 
operatora  tended  to  fly  their 
crewmembera  from  40-60  houra  per 
month.  In  fact,  most  unionized  air 
carriera  are  [N«vented  by  labor  contracts 
from  flying  their  crewmembera  more 
than  75-80  houra  per  month. 

If  this  proposed  rule  is  adapted  as  an 
amendment,  most  air  carriera  would 
likely  attempt  to  take  advantage  of  the 
opportunity  to  utilize  their 
crevvTnembiere  more  effectively.  The 
increase  from  8  to  10  houra  in  the 
maximum  permitted  flight  hourR  2-pilot 
crews  could  fly  within  individual  fivty 
periods  should  provide  an  incentive  for 
air  carriera  to  increase  the  daily  Right 
houra  and  hence  monthly  flight  houra  of 
their  crews  and  decrease  the  amount  of 
duty  time  which  is  not  flight  time.  Tlie 
FAA  determined  that  air  carriera  would 


65—       Fe4wl  Kagiater  /  Vol.  60.  No.  244  /  Wednesday.  December  20.  1995  /  Proposed  Rules 


3 

most  iikaly  be  ^le  to  increase 
utilizatioB  of  their  pilots  by  4%  on 
average  (which  would  amount  to  an 
additional  2  flitht  hours  per  month  per 
pilot  in  most  ewes). 

Air  carriers  would  realize  these 
productivity  gains  only  to  the  extent 
that  their  pilot  salary  costs  would  not 
increase.  Such  an  assumption  appears 
warranted  for  the  following  reasons.  The 
.FAA  estimated  that  about  10%  of  the 
pilot  salary  cost  of  the  major  air  carriers 
is  for  BoniMtKiuctive  time  (Le.,  time 
within  a  duty  period  that  is  not  devoted 
to  actinlly  flying  the  airplane).  Air 
carriers  firequently  pay  pilots  for  this 
nonproductive  time  at  a  reduced  hourly 
rate,  as  establisled  by  f(»inulas  in  their 
contracts.  The  i^posal  would  allow 
than  to  significantly  reduce  this 
nonproductive  time  by  permitting  an 
increase  in  maximum  flight  hours  firom 
8  to  10  hours  within  a  shorter  duty 
period. 

Many  unioniaed  part  121  air  carriers 
would  probably  have  to  renegotiate  their 
contracts  in  order  to  reduce  tbe  amount 
of  n<mproductivie  time  for  which  they 
are  cuiiently  paying.  Renegotiation 
would  not  he  required,  however,  in 
order  to  add  abqut  2  hours  on  average 
to  monthly  piiof  flying  hours  because 
actiial  flying  hoars  are  currently 
omsidsri^ly  lower  than  the  maximum 
range  of  75-80  hours  under  most 
contracts.  In  ad4ition,  the  nonunionized 
air  carriers  would  in  theory  have  a 
greater  potential  for  increasing  flight 
hours  flown  by  Iheir  crewmembers 
because  their  maximum  limits  on  flight 
hours  tend  to  be  closer  to  the  current 
regulatory  maxi|aums  of  1,000  hours  per 
year.  Under  the  i>roposal,  the  maximum 
monthly  flight  time  of  100  hours  per 
mcHith  would  eifsctively  allow  1,200 
hoius  of  flight  ti|ne  per  year,  thereby 
affcvding  them  the  potential  of  a  20% 
increase  in  procHictivity  (nonunionized 
air  carriers  account  for  16%  of  the 
operations  flowQ  by  all  part  121  air 
carriers).  This  aaalysis,  however,  only 
assimaes  a  4%  increase  in  productivity. 

The  FAA  estimated  that  a  4%  overall 
productivity  enbancement  would  afford 
part  121  carriers;  overall  total  cost 
savings  amountitig  to  $3.07  billion 
(present  value,  $1.72  billion)  over  the 
next  15  years.  These  estimates  are  based 
on  an  expected  decrease  of  3,348  new 
pilots  hired  over  this  period  and  an 
average  loaded  salary  of  $82,572  for  part 
121  scheduled  and  $72,600  for  part  121 
supplemental.  In  addition,  initial 
training  costs  of  $18,516  for  part  121 
scheduled  pilot  and  $17,908  for  part  121 
supplemental  pilot  were  used  in  this 
analysis  as  in  th$  cost  analysis. 

This  estimate  should  be  regarded  as 
an  lower  bound  for  potential  cost 


savings  arising  from  the  increase  in  pilot 
productivity.  Productivity  cost  savings 
above  4%  are  tlieoretically  possible: 
however,  due  to  any  salary  increases 
that  unions  may  negotiate,  the  air 
carriers  may  not  be  able  to  achieve  aU 
of  these  savings.  In  any  event,  air 
carriers  would  have  a  greater 
opportunity  to  limit  pay  for 
nonproductive  time  under  the  proposal, 
as  noted  above,  which  currently 
amounts  to  a  significant  part  of  their 
total  salary  costs.  The  FAA  does  not 
have  sufficient  information  to  assess  the 
interplay  of  these  factors  in  determining 
pilot  salaries  and  requests  comments 
from  the  public  on  this  issue. 

Longer  proposed  flying  hours  would 
also  allow  air  carriers  to  reduce  the 
number  of  3-pilot  crews  in  favor  of  2- 
pilot  crews.  The  FAA  estimates  an 
additional  savings  of  200  pilots,  with 
annual  net  cost  savings  which  could 
amount  to  $20.40  million  in  the  first 
year  and  $16.54  million  in  subsequent 
years.  These  potential  cost  savings  were 
estimated  at  $119.62  million 
(discounted)  over  a  15-year  period. 
Consequently,  total  cost  savings  of  the 
proposed  rule  for  part  121  air  carriers  is 
expected  to  amount  to  $3.32  billion 
(present  value,  $1.87  billion)  over  the 
next  15  years. 

Part  135    Scheduled  Air  Carriers 

The  proposed  rule  is  estimated  to 
impose  discounted  quantifiable  costs  of 
$56.75  million  on  part  135  carriers  over 
the  next  15  years,  but  these  costs  could 
be  offset  by  cost  savings.  The  total 
potential  cost  savings  of  the  proposed 
rule  are  expected  to  amount  to  $94.04 
million  over  the  next  15  years.  The  net 
cost  savings,  which  would  result  fit>m 
an  expected  net  reduction  of  353  new 
pilots  hired  over  the  next  15  years, 
could  therefore  amount  to  $50.68 
million  over  this  period.  This 
conclusion  is  contingent  on  the 
assumption  that  these  operators  would 
be  able  to  modify  their  flight  schedules 
so  as  to  avoid  expenses  associated  with 
longer  minimum  rest  periods  without 
significantly  affecting  revenues. 

Costs 

The  FAA  estimated  that  the  reserve 
pilot  provisions  of  the  proposal  would 
result  in  the  hiring  of  152  additional 
pilots  in  order  to  avoid  having  to  cancel 
flights  because  of  inadequate  reserve 
pilot  resources.  The  increased  annual 
cost  for  the  industry  was  estimated  at 
$6.12  milhon.  In  addition,  these 
operators  are  expected  to  incur 
incremental  initial  training  costs 
amoimting  to  $1.06  miUion  in  the  first 
year  the  proposed  rule  is  in  effect, 
increasing  annual  compliance  costs  to   - 


$7.18  milUon  in  that  year.  These  costs 
would  amount  to  a  discounted  $56.75 
milhon  over  a  15-year  period. 

Cast  Savings 

Part  135  scheduled  airlines  would 
reap  potential  cost  savings  amounting  to 
$145.04  million  (present  value,  $84.76 
million)  over  the  next  15  years. 
Although  these  operators  currently  tend 
to  utiUze  their  pilots  more  intensively 
than  the  part  121  operators  (i.e.,  74-89 
hours),  they  still  utilize  them  well  under 
the  proposed  regulatory  maximum  of 
100  hours  a  month.  The  potential  for  a 
4%  increase  in  productivity  would  still 
remain.  The  fact  that  a  considerably 
smaller  portion  of  the  part  135  pilot 
workforce  is  unionized  would  remove 
that  possible  constraint  to  increased 
productivity. 

These  potential  cost  savings  are  based 
on  a  projection  that  these  operators 
would  need  353  fewer  pilots  at  an 
average  annual  loaded  salary  of  $40,280 
that  was  used  in  the  analysis  of  costs. 
In  addition,  initial  training  costs  of 
$6,948  per  pilot  would  be  saved. 

Benefits 

The  FAA  has  promulgated  flight  time 
limitation  rules  that  contain  rest 
requirements  for  certain  operations  and 
wcNBkly  and  monthly  limits  on  the 
number  of  hours  of  flight  time  in  an 
effort  to  protect  flight  crewmembers 
from  work-related  fatigue.  The  issue  did 
not  receive  much  publicity  tmtil  May 
1994,  when  the  NTSB  cited  pilot  fatigue 
as  a  probable  cause  in  an  accident  when 
the  captain  lost  control  of  a  E)C-8 
freighter  while  approaching  the  U.S. 
Naval  Station  Airfoase  at  Guantanomo 
Bay,  Cuba  in  August  18, 1993.  Prior  to 
that  time,  this  factor  had  never  been 
cited  by  the  NTSB  as  a  probable  cause 
in  an  accident  involving  part  135  or  121 
operatimis. 

In  its  investigation,  the  NTSB  noted 
that  the  flight  crew  had  been  on  duty 
about  18  hours  and  had  flown  about  9 
hours  at  the  time  of  the  accident.  Under 
the  proposed  rule,  this  flight  would 
have  beien  illegal  because  the  maximum 
length  of  a  duty  period  for  a  3-{>erson    . 
flight  crew  on  an  airplane  lacking 
appropriate  sleeping  quarters  is  16 
hours.  In  addition,  the  company  had 
intended  to  further  extend  this  flight  by 
having  the  crew  ferry  the  airplane  back 
to  Atlanta  after  the  plane  had  landed  at 
Guantanamo  Bay,  which  would  have 
resulted  in  a  total  duty  time  of  24  hours. 
The  NTSB  report  specifically  noted  that 
the  flight  crewmembers  had 
experienced  a  disruption  of  circadian 
rhythms  and  sleep  loss,  which  resulted 
in  fatigue  that  had  adversely  affected 
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performance  during  the  critical  landing 
phase. 

The  National  Aeronautic  and  Space 
Administration  (NASA)  Ames  Research 
Cent«  has  been  studying  this  issue 
since  1980  and  has  published  a  number 
of  studies  on  it.  These  studies  have 
established  a  relationship  between  long 
duty  periods  and  fatigue  and  between  ' 
fatigue  and  a  deterioration  in 
pemmnance. 

h  is  very  difficult  to  quantify  the 
potential  safety  benefits  of  this  proposed 
rule  because  of  the  scarcity  of  accidents 
that  have  been  attributable  to  pilot 
fetigue.  The  NTSB  has  not  focused  on 
this  issue  until  quite  recently  in  its 
accident  investigations.  The  FAA 
believes  that  the  investigation  of  the 
e%cts  of  fotigue  on  pilot  performance 
should  not  be  limited  to  a  review  of 
relevant  accidents.  A  better 
understanding  of  this  issue  can  be 
gained  from  examining  incident  reports 
submitted  by  pilots  to  the  National 
Aeronautical  and  Space 
Administration's  Aviation  Safety 
Reporting  System  (ASRS).  Since  January 
1, 1986,  ASRS  has  received  21  reports 
of  unsafe  incidents  resulting  from 
fatigue  by  pilots  engaged  in  part  121 
operations  and  200  reports  from  pilots 
conducting  part  135  operations. 
Although  diese  incidents  did  not 
actually  result  in  accidents,  they  were  of 
a  sufficiently  serious  nature  that  pilots 
filed  a  report  with  NASA  with  the  hope 
of  gaining  the  attention  of  the  regulatory 
authorities. 

NASA  has  sponsored  some  research 
into  the  issue  of  the  relationship 
between  fatigue  and  performance 
decranents  based  on  information 
contained  in  these  incident  reports.  The 
researchers  found  that  about  21%  of  the 
reports  citing  air  transport  flight  crew 
errora  were  related  to  the  general  issue 
of  fatigue.  The  researchers  selected  a 
control  or  comparison  group  of  incident 
reports  citing  these  problem  areas  but 
where  fatigue  was  not  an  apparent 
factor.  Most  of  the  incidents  in  both  data 
sets  involved  altitude  or  clearance 
operational  deviations  (e.g.,  taking  offer 
landing  without  clearance).  The 
deviations  within  the  fatigue  set  tended 
to  occur  more  frequently  during  the 
mora  critical  descent,  approach,  and 
landing  flight  phases.  This  finding  was 
expected  because  fatigue  is  most  likely 
to  set  in  towards  the  end  of  a  flight  or 
v/oA.  day.  Another  key  finding  was  that 
duty  period  length  and  workload  level 
were  most  frequently  cited  as  being 
respcmsible  for  the  fatigue. 

"nie  FAA  has  quantified  the  economic 
value  of  all  major  accidents  involving 
the  part  121  air  carriers  and  part  135  air 
carriers  over  the  1985-1904  period  that 


were  attributable  to  pilot  error.  For  the 
part  121  analysis,  the  FAA  examined 
the  seating  capacity,  average  passenger 
load,  and  the  average  replacement  cost 
of  a  representative  sample  of  both 
narrow  body  and  wide  body  aircraft. 
The  FAA  examined  the  same  factors  in 
estimatidg  the  cost  of  a  part  135 
accident. 

For  the  part  121  analysis,  the  FAA 
assumes  that  an  average  airplane  costs 
$14.75  million  in  1994  dollars  and 
carries  107  people  (101  passengers,  3 
flight  crewmembera,  and  3  flight 
attendants).  In  order  to  provide  the 
public  and  government  officials  with  a 
benchmark  comparison  of  the  expected 
safety  benefits  of  rulemaking  actions 
over  an  extended  period  of  time  with 
estimated  costs  in  dollars,  the  FAA 
currently  uses  a  value  of  $2.7  million  to 
statistically  represent  a  hiunan  fetality 
avoided.  The  values  for  serious  and 
minor  injuries  are  $518,000  and 
$38,000,  respectively.  For  the  part  135 
analysis,  the  FAA  used  the  same 
assumptions  regarding  the  value  of  a 
human  life  and  injuries.  The  amount  of 
airplane  damage  and  severity  of  injuries 
was  based  on  a  review  of  NTSB  reports 
of  all  accidents  involving  10-30  seat 
aircraft  over  the  period  from  1985-1994. 
Based  on  these  assumptions,  the  FAA 
estimated  that  the  economic  value  of  the 
71  serious  accidents  involving  pilot 
error  used  in  part  121  scheduled 
operations  that  were  involved  in  serious 
accidents  over  the  1985-1994  period  at 
$1,896  billion.  Projecting  this  total  from 
1996  to  2010  yields  a  discounted  $1,151 
billion.  The  comparable  total  for  the  8 
serious  accidents  involving  pilot  error 
used  in  part  121  supplemental 
operations  that  were  involved  in  serious 
accidents  over  this  time  period  was 
$273.9  million.  Projecting  this  total  from 
1996  to  2010  yields  a  discoimted  $166.3 
million.  The  corresponding  total  for  the 
71  aircraft  involving  pilot  error  used  in 
part  135  operations  with  10  to  30  seats 
that  were  involved  in  serious  accidents 
over  that  period  was  $602.32  million. 
Projecting  this  total  from  1996  to  2010 
yields  a  discounted  $365.73  million. 

The  NASA  research  study 
siunmarized  above  revealed  that  21%  of 
pilot  error  incidents  were  related  to 
fatigue.  Applying  this  proportion  to  the 
total  discounted  value  of  the  pilot  error 
accidents,  using  the  assumptions  noted 
above,  one  could  conclude  that  fatigue 
resulted  in  accidents  valued  at  $398.24 
milhon  (present  value,  $241.81  milhon) 
for  part  121  scheduled  operations, 
$57.52  million  (present  value,  $34.92 
million)  for  part  121  supplemental 
operations,  and  $126.49  miUion  (present 
value,  $76.80  milhon)  for  part  135 
operations  over  a  15-year  period.  These 


estimates  could  be  used  to  provide  some 
idea  of  the  potential  safety  benefits  of 
this  proposed  rule,  assuming  it  is  100% 
effiective  in  preventing  these  types  of 
accidents. 

Cost  Savings  and  Benefits 

Initial  annual  quantifiable  compliance 
costs  for  part  121  scheduled,  part  121 
supplemental,  and  scheduled  part  135 
air  carriers  were  estimated  at  $58.66 
million,  $41.16  million  and  $7.18 
million,  respectively.  Subsequent 
annual  quantifiable  compliance  costs 
were  estimated  at  $49.40  milUon,  $41.06 
milUon  and  $6.12  miUion,  respectively. 
Over  the  period  from  1996  to  2010,  costs 
would  amount  to  $750.33  million 
(present  value,  $458.63  miUion), 
$625.99  miUion  ($383.40  miUion)  and 
$92.89  million  (present  value.  $56.75 
miUion),  respectively. 

For  part  121  scheduled  operators, 
these  compliance  costs  should  be  more 
than  offset  by  cost  savings  that  are 
projected  to  result  from  productivity 
enhancements  for  the  scheduled  part 
121  carriers.  The  same  conclusion  may 
apply  to  the  part  135  operators  as  well 
in  view  of  the  potential  magnitude  of 
the  unquantifiable  costs.  But  cost 
savings  expected  to  accrue  to  the  part 
121  supplemental  carriers  are  not 
expected  be  sufficient  to  offset  potential 
costs  for  this  sector  of  the  industry. 

The  estimates  for  the  scheduled  part 
135  air  carriers  do  not  include  the 

Eotential  costs  of  the  proposed  general 
mitations  on  flight  duty  and  rest 
periods,  which  are  expected  to  be  fairly 
significant,  although  not  quantifiable  at 
the  present  time.  On  the  other  hand, 
these  estimates  do  not  take  account  of 
potential  cost  savings  as  air  carriers  gain 
more  experience  in  implementing  the 
various  combinations  of  the  available 
options,  which  should  in  theory  result 
in  the  selection  of  the  most  cost 
effective  option.  The  extent  to  which 
these  potential  impacts  would  offset 
each  other  cannot  be  determined  on  the 
basis  of  the  available  data. 

liiese  estimates  also  do  not  include 
the  potential  costs  of  the  proposed  rule 
for  air  taxi  operators,  which  could  not 
be  quantified.  The  FAA  expects  that  the 
costs  of  the  reserve  pilot  restrictions    - 
would  probably  not  be  substantial  for 
this  sector  of  the  industry  because  the 
majority  of  the  operators  should  be  able 
to  adopt  the  second  reserve  pilot 
scheduling  option  without  major 
operational  disruptions.  The  FAA  does 
not  have  sufficient  information  to 
estimate  the  potential  compliance  costs 
for  this  sector  of  the  industry  if  the 
"other  commercial  flying"  restrictions 
in  the  proposal  are  adopted.  The 
potential  for  cost  savings  would  appear 
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to  be  more  limitf  d  for  these  operators 
because  of  the  p^int-to-point  and 
geographically  restricted  nature  of  their 
operations,  whiQh  would  tend  to  limit 
the  length  of  flight  assignments. 

The  FAA  has  f  oantified  the  economic 
value  of  all  maior  accidents  involving 
the  part  121  fleet  and  part  135  fleet  over 
the  1985-1994  period  that  were 
attributable  to  pUot  error.  Based  on  this 
value  and  the  proportion  of  incidents 
with  similar  cau$al  factors  where  pilots 
were  affected  b]n  fatigue,  the  FAA 
estimated  that  ifiproposed  rule  were 
100%  effiactive  if.  eliminating  fatigue  as 
a  factor  in  accidents,  it  could  prevent 
accidents  involving  pari  121  scheduled 
operations  valued  at  $242  million  and 
pari  121  suppleipental  operations  at  $35 
million  over  a  l)-year  period.  The  same 
methodology  yielded  an  estimate  of  $77 
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million  fitr  the  potential  effectiveness  of 
the  proposal  in  preventing  part  135 ' 
accidents.  It  is  important  to  note  thei  it 
is  unlikely  that  this  proposal  would  be 
100%  effective,  in  part  because  it 
addresses  dutv  and  rest  times,  but  does 
not  require  pilots  to  rest.  The  FAA  is 
unable  to  develop  an  estimate  of 
effectiveness  of  this  proposal  in 
reducing  fatigue-related  incidents,  but 
welcomes  data  and  methodologies  that 
may  assist  such  an  effort. 

The  table  below.compares  the  costs, 
potential  benefits,  and  cost  savings 
sections.  The  FAA  therefore  concludes 
that  the  proposed  rule  would  be  cost 
beneficial  for  the  part  121  scheduled 
operators,  sector  of  the  air 
transportation  industry,  would  probably 
be  cost  beneficial  for  the  entire  part  121 
sector  of  the  air  transportation  industry. 


and  could  be  cost  beneficial  for  the 
scheduled  part  135  operators  as  well,  . 
provided  the  unquantifiable  compliance 
costs  for  the  conmiuters  do  not  exceed 
about  $127.5  million  (discounted)  over 
a  15-year  period. 

The  FAA  does  not  have  sufficient 
information  at  this  time  to  evaluate  the 
cost  effectiveness  of  this  proposal  for  air 
taxi  operators.  A  more  definitive  overall 
conclusion  would  not  be  appropriate  in 
view  of  the  lack  of  data  pertaining  to 
how  the  affected  air  carriers  would 
modify  their  operations  in  order  to 
comply  with  the  proposed  rule  and  also 
to  take  advantage  of  the  opportunities  to 
increase  pilot  productivity.  The  FAA 
has  decided  to  issue  this  proposed  rule 
with  the  expectation  that  additional 
data  that  can  clarify  these  issues  will  be 
forthcoming. 


Fifteen  Year  Discounted  Costs/Cost  Savings 


Complanoe  costs ^ 

Resefve  requfenrients «..«..._....„ 

Other  requirefeents ...^_.„.__„.. 

Potential  safety  bedeMs  .„ 

Net  costs  of  reserve  arxl  other  requvements 

Cost  savings ^ „ „ 

Increased  llighl  times  „_„...».«......_...»_...... 

Other  cost  savings  

Net  combined  cost  savings  of  proposal 


Part  121  sched- 
uled 


$458,627,143 

458,627,143 

0 

241,806,628 

216,820,515 

1,658,078,896 

1,504,206,226 
153.872,670 

1,441,258,380 


Part  121  supple- 
mental 


$383,403,020 

224.331,564 

159.071.466 

34,922,912 

348,480,108 

215,723.343 

215,723,343 

0 

(132,756.765) 


Total  pert  121 


$842,030,163 
682,968,697 
159.071,466 
276.729,539 
565,300,623 

1,873,802.239 

1,719,929,569 
153372,670 

1,308.501,615 


Part  135  sched- 
uled 


$56,750,686 

56,750,685 

0 

76,802.495 

(20,051.810) 

107.431.330 

107,431.330 

0 

127,483.140 


Air  taxi 


Unkrxiwn: 
UnknoMm. 
Unknown. 
Unknowa 
Unknown. 
Unknowa 
Unknown. 
Unknown. 
Unknowa 


This  rul^nakiiig  should  be  considered 
complimentary  to  the  Commuter  Rule 
and  the  Air  Curler  Training  Program 
final  rule.  One  of  the  goals  of  these  three 
rulemaking  actions  is  to  prevent  the  67 
accidents  that  represent  the  accident- 
rate  gap  betweeq  part  135  commuter 
operators  and  part  121  operators.  The 
FAA  estimates  that  over  the  next  15 
years,  closing  this  gap  would  prevent  67 
accidents  at  a  present  value  benefit  of 
$350  million. 

In  terms  of  thei  accident  rate  gap,  the 
benefits  of  this  NPRM  are  a  part  of  this 
total  benefit.  Hoivever,  it  is  not  possible 
to  allocate  that  benefit  among  the  three 
rulemaking  actidos  because  it  difficult 
to  determine  which  rulemaking  action 
would  prevent  aigiven  accident.  For 
example,  individual  accidents  may  be 
prevented  by  any  one  or  a  combination 
of  several  factors  such  as: 

•  Preventing  tpe  occurrence  of  a 
problem  with  ai^  airplane  in  the  first 
place  (Commuter  rule); 

•  Providing  more  or  better  crew 
training  to  prop^ly  respond  to  the 
problem  after  it  Occurs  (Air  Carrier 
Training  Program  rule); 

•  Providing  a  dispatcher  to  help 
identify  a  probletn  before  it  becomes  a 
potential  acddeat  (Commuter  ride); 


•  And  ensuring  pilots  are  not  over- 
worked and  tired  (Pilot  Rest  and  Duty 
NPRM). 

The  Commuter  Rule  only  addresses  a 
portion  of  the  necessary  requirements  to 
close  the  accident-rate  gap.  If  the  $51 
million  present  value  in  net  cost  savings 
of  this  rule  ($107  million  in  cost  savings 
minus  $56  million  in  costs)  is  combined 
with  the  CQst  of  the  Commuter  Rule,  $75 
million,  and  the  cost  of  Pilot  Training, 
$34  million,  the  total  cost,  $58  million 
(-$51+$75+$34),  is  still  less  than  the 
estimated  $350  million  benefit  of 
eliminating  the  accident-rate  gap.  These 
rules  combined  need  only  be  17  percent 
effective  to  be  cost-beneficial.  The  $77 
million  in  potential  safety  benefits  of 
this  proposed  rule  is  a  subset  of  the 
aforementioned  $350  million. 

Analysis  of  Altentatives 

As  explained  above,  the  FAA  is 
required  to  consider  alternatives  to  the 
proposed  rule;  the  two  alternatives  Mrill 
be  discussed  in  this  section.  As 
indicated  earlier  in  this  preamble,  if  this 
proposal  on  reserve  time  assignments  is 
not  issued  as  a  final  rule,  the  FAA 
intends  to  ensure  that  the  cxurent  rule, 
as  interpreted,  is  being  correctly 
implemented.  The  FAA  has  estimated 


that  doing  so  could  cost  part  121 
operators  in  excess  of  $2.5  billion  and 
part  135  operators  in  excess  of  $450 
million  discoimted  over  the  next  10 
years.  At  the  same  time,  the  resulting 
potential  safety  benefits  would  be  no 
more  than  those  estimated  for  this 
proposal. 

Alternative  Number  One 

This  alternative  would  be  to  maintain 
the  status  quo.  This  option  would  not 
impose  any  costs  on  operators  because 
it  would  not  require  that  they  change 
their  pilot  scheduling  practices.  It  could 
impose  costs  on  society,  however,  by 
increasing  the  risk  of  a  preventable 
fatigue-related  accident.  The 
accumulation  of  a  substantial  body  of 
scientific  evidence  documenting  the 
harmful  effects  of  fatigue  on  pilot 
performance  have  increased  the  need  to 
amend  these  rules.  In  addition,  given 
the  scientific  data  available  and  the 
NTSB  recommendations  resulting  from 
an  accident  at  Guantanamo  Bay  in 
August  1993,  this  option  is  not  feasible. 

Alternative  Number  Two 

This  alternative  was  the  original 
proposal  considered  by  the  FAA.  After 
surveying  industry,  the  FAA  determined 


that  sudi  a  proposal  would  impose 
substantial  costs,  and  that  these  costs 
would  outweigh  any  potential  benefits. 
Consequently,  the  current  proposal  was 
established,  which  uses  some  of  the 
elements  of  this  cniginal  proposal. 

This  alternative  would  afford 
operatora  three  options  for  scheduling 
their  reserve  pilots  but  does  not  address 
the  fatigue  problem  for  pilots  who  are 
not  on  reserve  status.  The  three  options 
for  scheduling  reserve  pilots  are  as 
follows: 

Option  1:  The  certificate  holder  provides  a 
minimum  of  10  hours  of  advance  notice  of 
reporting  time  for  flight  duty. 

Option  2:  The  certificate  holder  provides  8 
hours  of  rest  each  24  hour  period  of  reserve 
duty.  The  8  hours  of  rest  must  be  assigned 
prospectively  and  remain  constant  for  the 
duration  of  the  reserve  assignment 

Option  3:  For  each  24  hour  period  of 
reserve  duty  the  flight  crewmember  is  limited  . 
to  18  hours  of  eligibility  for  flight  duty,  with 
the  remaining  6  hours  being  set  aside  for  rest. 

The  potential  annual  compliance 
costs  for  the  part  121  scheduled  carriers 
were  estimated  at  $225  million  on  an 
annual  basis  based  on  the  assumption 
they  would  have  to  increase  their  pilot 
staffing  by  4%.  The  second  most  heavily 
affected  sector  of  the  industry  was  the 
air  taxi  operators,  who  indicated  they 
would  have  to  increase  their  pilot 
staffing  by  74%,  resulting  in  potential 
aimual  compliance  costs  of  $175 
million.  The  FAA  estimated  that 
commuter  operators  would  increase 
their  pilot  staffing  by  5%  in  order  to 
avoid  disrupting  their  flight  schedules, 
resulting  in  potential  annual 
compliance  costs  of  $24  million. 
Finally,  the  annual  compliance  cost  for 
the  part  121  unscheduled  operators  was 
estimated  at  $11.5  million. 

The  total  annual  cost  was  estimated  to 
be  $436  million  for  the  air  carrier 
industry.  These  costs  would  not  be 
offset  by  any  cost  savings  because  of  the 
limited  nature  of  this  alternative  (i.e.. 
applies  only  to  reserve  pilots).  In 
addition,  this  alternative  would  have  a 
considerably  lower  potential  for 
preventing  accidents  than  the  proposal 
for  the  same  reason.  The  FAA  therefore 
concluded  that  this  alternative  would 
not  be  cost  beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  requires  Federal  agencies  to 
review  rules  that  may  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

Under  FAA  Order  2100.14A,  the 
criterion  for  a  "substantial  niunber"  is  a 
number  that  is  not  less  than  11  and  that 
is  more  than  one  third  of  the  small 


entities  subject  to  the  rule.  This  rule 
would  primarily  affect  part  121  and  135 
operators.  For  operators  of  aircraft  for 
hire,  a  small  operator  is  one  that  oums, 
but  not  necessarily  operates,  nine  or 
fewer  aircraft.  The  FAA's  criteria  for 
"significant  impact"  are  $4,600  or  more 
per  year  for  an  unscheduled  operator, 
$119,900  or  more  per  year  for  a 
scheduled  operator  whose  airplane  fleet 
has  over  60  seats,  and  $67,000  or  more 
for  other  scheduled  carriers. 

A.  Initial  Regulatory  Flexibility 
Determination 

The  present  value  cost  savings  of  the 
proposed  rule  over  the  10-year  study 
period  would  be  $1.20  billion  for  the 
part  121  scheduled  carriers  or  $148.47 
million  aimualized  at  7%.  Based  on  a 
total  fleet  of  3,429  airplanes  for  these  air 
carriers,  the  projected  annualized  cost 
-  savings  of  this  rule  would  be  $43,298 
per  airplane.  Given  the  threshold 
annualized  cost  of  $119,900  for  a  small 
part  121  scheduled  operator,  the  FAA 
estimates  that  the  proposed  rule  would 
have  a  significant  economic  impact  on 
any  operator  owning  3  or  more  aircraft 
but  less  than  10  aircraft.  However,  there 
are  only  7  small  operators  in  this 
category.  Since  this  is  less  than  11.  a 
substantial  number  of  these  entities 
would  not  be  affected. 

The  present  value  of  the  net  costs  of 
the  proposed  rule  over  the  10-year  study 
period  would  be  $139.56  million  for  the 
part  121  unscheduled  carriers  or  $19.82 
million  annualized  at  7%.  Based  on  a 
total  fleet  of  557  airplanes  for  these 
operators,  the  projected  annual  cost  of 
this  rule  would  be  $42,747  per  airplane. 
This  exceeds  the  cost  threshold  of 
$4,600  per  unscheduled  operator  for  all 
small  operators  in  this  sector  of  the 
industry. 

The  present  value  of  the  cost  savings 
of  the  proposed  rule  over  the  study 
period  has  been  estimated  at  $50.68 
million  for  the  part  135  scheduled 
carriers  or  $7.2  million  annualized  at 
7%.  Based  on  a  total  fleet  of  950 
airplanes  for  these  operators,  the 
projected  annual  cost  of  this  rule  would 
be  $7,579  per  airplane.  Given  the 
threshold  aimualized  cost  of  $67,000  for 
a  small  commuter  operator,  the  FAA 
estimates  that  an  operator  would  need 
to  own  exactly  9  airplanes  in  order  to 
incur  a  significant  economic  impact.  As 
there  is  only  one  part  135  scheduled 
carrier  with  9  airplanes,  the  FAA 
concludes  that  a  substantial  number  of 
small  entities  in  this  sector  of  the 
industry  would  not  be  significantly 
affected  by  the  proposed  rule. 

The  FAA  requests  comments  ft-om 
small  air  taxi  operators  regarding  the 
potential  economic  impacts  of  this 


proposed  rule  on  their  operations. 
Would  additional  pilots  be  required  to 
maintain  the  current  scope  of  their 
operations? 

B.  Initial  Regulatory  Flexibility  Analysis 

As  the  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  part  121 
unscheduled  operators,  an  initial 
regulatory  flexibility  analysis  has  been 
prepared.  This  analysis  assures  that 
agencies  have  examined  selected 
regulatory  alternatives  that  could 
minimize  the  economic  burdens  of  the 
proposed  rule  on  small  entities.  As 
delineated  in  section  603(b)  of  the  RFA, 
this  initial  regulatory  flexibility  analysis 
is  required  to  identify:  (1)  the  reasons 
why  the  agency  is  considering  this 
action,  (2)  the  objectives  and  legal  basis 
for  the  proposed  rule,  (3)  the  kind  and 
number  of  small  entities  to  which  the 
proposed  rule  wouldapply,  (4)  the 
projected  reporting,  record  keeping,  and 
other  compliance  requirements  of  the 
proposed  rule,  and  (5)  all  Federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  proposed  rule.  This 
section  of  the  RFA  further  requires  that 
each  initial  regulatory  flexibility 
analysis  contain  a  description  of  any 
significant  alternatives  to  the  proposed 
rule  which  accomplish  the  stated 
objectives  of  applicable  statutes  and 
which  minimize  any  significant 
economic  impact  of  the  proposed  rule 
on  small  entities. 

1.  Why  the  Agency  Action  is  Taken 

The  main  reason  for  the  NPRM  is  that 
the  FAA  Administrator,  when 
prescribing  safety  regulations,  is 
required  by  statute  to  consider  "the  duty 
of  an  air  carrier  to  provide  service  with 
the  highest  possible  safety  in  the  public 
interest."  The  FAA  has  determined  that 
the  most  appropriate  way  to  meet  this 
statutory  mandate  is  to  ensure  that  flight 
crewmembers  are  provided  with  the 
opportunity  to  obtain  sufficient  rest  to 
perform  their  routine  and  emergency 
safety  duties.  The  need  for  this 
rulemaking  is  supported  by  studies  on 
pilot  fatigue  conducted  by  NASA, 
anecdotal  evidence  of  the  problem 
contained  in  pilot  reports  submitted  to 
the  Aviation  Safety  Reporting  System, 
and  the  complexity  and  age  of  the 
current  flight  duty  and  rest  period 
restrictions. 

2.  Objective  of  and  Legal  Basis  for  the 
Proposed  Rule 

The  objective  of  the  proposed  rule  is 
to  increase  safety  in  passenger-  and 
cargo-carrying  operations,  both 
scheduled  and  unscheduled.  The 
proposed  rule  would  also  clarify  and 
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simpliiy  existing  regulations  pertaining 
to  duty  period  liinitations,  flight  time 
limitations,  and  rest  requirements  for 
crewmonbers.  This  objective  is  more 
thoroughly  discussed  in  the  preamble  to 
theNPRM. 

The  legal  basi^  for  the  proposed  rule 
is  49  U.S.C  106(k),  1153.  40101,  40102. 
etc.  j 

3.  Description  of  the  Small  Entities 
Affected  by  the  Proposed  Rule 

The  proposal  irould  affect  part  121  air 
carriers  conducting  both  scheduled  and 
unscheduled  operations.  The  FAA 
estimates  that  th#  proposal  would  afiiact 
only  one  scheduled  part  121  operator, 
which  owns  9  aifcraft  The  remaining 
operatOTS  in  this  category  each  own  5  or 
fewer  aircraft,  lefs  than  the  number 
required  for  a  substantial  economic 
impact  potential.  The  FAA  estimates 
that  the  proposal  would  have  a 
substantial  econprnic  impact  on  all  23 
small  part  121  unscheduled  operators, 
which  operate  a  jotal  of  99  aircraft. 

4.  Compliance  R*quireraents  of  the 
Proposed  Rule 

The  proposed  duty  period  limitations, 
flight  time  limitaiions.  and  rest 
requirements  would  apply  to  all 
crewmembers  conducting  part  121 
domestic,  flag,  and  supplemental 
operations,  as  well  as  those  engaged  in 
commuter  and  oi|-demand  operations. 
These  limitation^  and  requirements 
would  also  apply  to  part  121  and  135 
certificate  holdem  conducting  part  91 
operations.  The  preamble  to  die  NPRM 
provides  a  more  thorough  discussion  of 
the  compliance  r^uirements  of  the 
proposed  rule,    i 

5.  Overlap  of  thelProposed  Rule  With 
Other  Federal  Reflations 

No  other  Fede^l  rules  would 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule. 

6.  Alternatives  t0  the  Proposed  Rule 

Alternative  Number  One  did  not  have 
any  potential  codipliance  costs. 
Alternative  Number  Two  would  have 
been  more  costlyiand  would  have  had 
a  significant  impact  on  a  substantial 
number  of  entities  for  the  three  industry 
areas  where  costs  could  be  estimated. 
Alternative  Nimiber  Two  would  have 
projected  annual icosts  of  $65,325  per 
aircraft  for  part  121  scheduled 
operators.  Therefore,  any  operator  with 
2  or  more  aircrafi  would  be  significantly 
affected  by  this  alternative  rule.  Since 
these  operators  would  comprise  more 
than  one-third  of* the  total  number  of 
small  operators  in  this  category,  the 
FAA  concludes  tjiat  a  substantial 
number  of  small  entities  would  be 


affected.  In  addition,  Ahemative 
Number  Two  was  substantially  more 
costly  for  part  121  unscheduled 
operators  than  the  proposed  rule,  which 
would  have  affected  all  operators  in  this 
sector  of  the  indust^.  The  impacts  of 
this  Alternative  on  these  operators 
would  be  considerably  greater  than  the 
proposed  rule. 

Alternative  Ntunber  Two  would  have 
projected  annual  costs  of  $20,443  per 
aircraft  for  part  135  scheduled 
operatcxrs. 

Therefore,  any  operator  with  4  or 
more  aircraft  would  be  significantly 
afiiscted  by  this  alternative  rule.  Since 
these  operators  comprise  at  least  one- 
third  of  the  total  number  of  small 
entities  in  this  sector  of  the  industry,  the 
FAA  concludes  that  a  substantial 
number  of  small  operators  would  be 
affected.  This  Alternative,  which  would 
be  considerably  more  costly  for  on- 
demand  air  taxis  than  scheduled  part 
135  operators,  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  operators  in  this  sector 
of  the  industry  as  well. 

In  addition,  the  FAA  considered  an 
alternative  proposal  for  part  121 
supplemental  carriers  that  was  proposed 
at  an  ARAC  (Aviation  Regulatory 
Advisory  Committee]  meeting.  Under 
this  proposal,  part  121  supplementals 
could  develop  alternative  policies  and 
procedures  or  flight  schedules  that 
allow  a  flight  crewmember  to  anticipate, 
when  a  flight  time  assignment  might 
occur  or  that  otherwise  ensures  a  flight 
crewmember  will  not  be  assigned  to  a 
flight  imless  that  flight  crewmember  is 
adequately  rested  for  that  flight 
assignment.  However,  the  FAA  rejected 
this  option  because  it  does  not  provide 
one  level  of  safety  for  the  industry. 
These  different  policies  or  procediues 
would  be  ripe  for  abuse  by  both 
certificate  holders  and  pilots  and  they 
would  be  very  difficult  for  the  FAA  to 
enforce.  In  short  the  FAA  beUeves  this 
alternative  would  not  provide  the  same 
level  of  safety  as  the  proposal.  The  FAA 
does,  however  request  comments  on 
other  possible  alternatives. 

Initial  Trade  Impact  Analysis 

The  FAA  believes  that  in  specific 
foreign  countries,  including  Great 
Britain,  Germany,  and  some  other 
European  countries,  pilot,  flight,  and 
duty  regulations  are  more  restrictive 
because  they  make  use  of  more  variables 
as  constraints  than  in  the  United  States. 
These  variables  include  1)  take-offs  and 
landings,  2)  day  or  night  flights,  3) 
cumulative  duty  hours  per  week  and 
month,  4)  the  number  of  flights  in  a 
duty  period,  5)  whether  the  flight  crew 
is  "acclimated"  to  the  local  time.  The 


net  impact  of  the  proposal  on  the  U.S. 
firms'  operating  costs  is  likely  to  be 
considerably  less  than  the  compliance 
costs  with  current  rules  because  of  the 
projected  gains  in  productivity.  Foreign 
air  carriers  may  already  be  burdened 
with  similar  or  higher  costs  to  the  extent 
the  applicable  regulations  are  as  strict  or 
more  strict  than  the  proposal.  Tbe  FAA 
solicits  information  from  conunenters 
regarding  these  policies. 

Any  impacts  should  be  limited  to  the 
part  121  air  carriers.  Most  of  the  nation's 
65  commuter  airlines  operate  almost 
exclusively  on  domestic  routes,  with 
only  limited  international  operations 
and  no  transoceanic  routes.  Similarly, 
air  taxi  operators  seldom  fly  outside  of 
domestic  airspace. 

Federalism  Imf^ications 

The  proposed  regulaticms  do  not  have 
substantial  direct  effects  on  the  states, 
(m  the  relationship  between  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  associated  with  this 
proposed  rule  remain  the  same  as  under 
the  current  rules  and  have  previously 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Pubhc  Law  96-511)  and 
have  been  assigned  OMB  Control 
Numbers  2120-0585.  The  FAA  believes 
that  this  proposed  rule  would  not 
impose  any  additional  recordkeeping  or 
reporting  requirements.  If,  however,  a 
commenter  finds  that  this  notice  would 
require  additional  recordkeeping  or 
reporting,  the  FAA  solicits  specific 
information  on  the  volume,  type,  and 
costs  of  the  additional  records  or 
reports. 

Conclusion 

For  the  reasons  set  forth  under  the 
heading  "Regulatory  Analysis,"  the 
FAA  has  determined  that  this  proposed 
regulation  is  a  significant  rule  under 
Executive  Order  12866,  and  is  a 
significant  rule  under  Department  of 
Transportation  Regulatory  Policies  and 
Procediues  (44  FR 11034,  February  26, 
1979).  Also,  for  the  reasons  stated  under 
the  headings  "Trade  Impact  Statement" 
and  "Regulatory  Flexibility 
Determination."  the  FAA  certifies  that 
the  proposed  rule  would  have  a 
significant  economic  impact  on  a 


substantial  niunber  of  small  entities.  A 
copy  of  the  full  regiilatory  evaluation  is 
filed  in  the  docket  and  may  also  be 
obtained  by  contacting  the  person  listed 
FOR  FURTHElt  MFORMA'nON  CONTACT^ 

Listof  Subjects 

14  CFR  Part  121 

Air  carriers.  Aircraft,  Aircraft  pilots, 
Airmen,  Airplanes.  Aviation  Safety. 
Safety. 

14  CFR  Part  135 

Air  carriere.  Aircraft,  Airmen. 
Aviation  Safety,  Pilots.  Safety. 

The  Proposed  AmeBdaeiit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  the  Fedwal  Aviation 
Regulations  (14  CFR  parts  121  and  135) 
as  follows: 

PART  121— CEimnCATION  AND 
OPERATIONS:  OOMEfTIC.  FLAO.  AND 
SUPPLBiCNTAL  AM  CARRKRS  AND 
COMMERCIAL  OPERATORS  OF 
LAROE  AIRCRAFT 

1.  The  authcwity  dtation  for  part  121 
continues  to  read  as  follows: 

Aalkwiljr:  49  U.S.C  106(g),  40113, 44119, 
44101, 44701-44702,  44705, 44709-44711, 
44713, 44710-44717, 44722. 44001, 44903- 
44904, 44912, 40105.  46103, 46105. 

2.  Section  121.1  is  amended  by 
adding  a  new  paragraph  (g)  to  mad  as 
follows 


fltl.1 


(g)  As  specified  in  §  121.487.  the  duty 
period  limitaticms,  flight  time 
limitations  and  rest  requirements  of  this 
part  are  also  applicable  to  duty  periods 
and  flight  time  performed  for  a 
certificate  holder  conducting  operations 
under  part  91  or  part  135  of  this  chapter. 

SMbpart  n    [Hamo^ad  ami  i—ervdl 

3.  Subpart  R  (§§  121.480  through 
121.493)  is  removed,  and  the  subpart 
heading  is  reserved. 

4.  Subpart  Q  is  revised  to  read  as 
follows: 

Subpart  O-^ight  Crawmamber  Duty 
Period  Umttabons,  Flight  Thna  UmMattona 
and  Rest  Requirements 

06c*    - 

121.471    Applicability  and  terms. 

121.473    Pilot  duty  period  limitations,  flight 

time  limitations,  and  rest  requirements. 
121.475    Flight  engineer  duty  period 

limitations,  flight  time  limitations,  and 

rest  requirements. 
121.477    Reserve  and  standby  assignments. 
121.479    Additional  flight  crewmember  duty 

period  and  flight  time  scheduling 

limitations. 


121.481    Weekly  and  monthly  flight 

crewmember  flight  time  limitations. 
121.483    Additional  flight  crewmemt>er  rest 

requirements. 
121.485    Deadhead  transportation. 
121.487    Duty  period  and  flight  time 

limitations:  Other  flying  for  a  certificate 

holder. 

Subpart  Q— Flight  Crmnnwnbar  Duty 
Period  Limitations,  FHght  Time 
Limitations  and  Raat  Roquiromonts 

§121.471    AppllcabUity  and  tarma. 

(a)  This  subpart  prescribes  duty 
period  Umitations,  flight  time 
limitations  and  rest  requirements  for 
flight  crewmembers  in  domestic,  flag, 
and  supplemental  operations. 

(b)  For  the  purpose  of  this  subpart  the 
following  terms  and  definitions  apply: 

(1)  Approved  sleeping  quarters  means 
an  area  designated  for  the  purpose  of 
flight  crewmembers  obtaining  sleep  as 
approved  by  the  Administrator. 

12]  Assigned  time  means  a  period  of 
time  when  the  flight  crewmember  is 
assigned  by  the  certificate  holder  to 
activities  other  than  flight  duties  or 
reserve  time.  Assigned  time  may 
include  activities  such  as  deadhead 
transportation,  training,  loading 
baggage,  taking  tickets,  administrative 
tasks,  or  any  other  assignments  at  the 
direction  of  the  certificate  holder. 
Assigned  time  may  be  considered  part 
of  a  duty  period  or  not  part  of  a  duty 
period,  at  the  discretion  of  the 
certificate  holder. 

(3)  Calendar  day  means  a  period  of 
elapsed  time,  using  Coordinated 
Universal  Time  or  local  time,  that 
begins  at  midnight  and  ends  24  houra 
later  at  the  next  midnight. 

(4)  Duty  period  means  a  period  of 
elapsed  time  between  reporting  for  an 
assignment  involving  flight  time  and 
release  from  that  assignment  by  the 
certificate  holder.  The  time  is  calculated 
using  either  Coordinated  Universal 
Time  or  the  local  time  of  the  flight 
crewmember's  home  base,  to  reflect  the 
total  elapsed  time. 

(5)  Operational  delays  means  delays 
due  to  operational  conditions  and 
requirements  that  are  beyond  the 
control  of  the  certificate  holder  such  as 
adverse  weather,  aircraft  equipment 
malfunctions,  and  air  traffic  control.  It 
does  not  include  late  arriving 
passengers,  late  food  service,  late  fuel 
trucks,  delays  in  handling  baggage, 
frei^t  or  mail,  or  similar  events. 

(6)  Protected  time  means  a  period  of 
time  during  which  a  certificate  holder 
may  not  contact  the  flight  crewmember 
and  the  crewmember  has  no 
responsibility  for  work.  Protected  time 
occurs  only  during  a  reserve  assignment 
pursuant  to  §  121.477(b)(2). 


(7)  Reserve  time  means  a  period  of 
time  when  a  flight  crewmember  must  be 
available  to  report  upon  notice  for  duty 
involving  flight  time  and  the  certificate 
holder  allows  the  flight  crewmember  at 
least  1  hour  to  report.  Reserve  time  is 
not  considered  part  of  a  rest  period  and 
is  not  considered  part  of  a  duty  period 
involving  flight  time.  Reserve  time  ends 
when  the  fli^t  crewmember  reports  for 
a  duty  period,  when  the  flight 
crewmember  is  notified  of  a  future  flight 
assignment  and  released  from  all  further 
responsibilities  until  report  time  for  that 
assignment,  or  when  the  flight 
crev^member  has  been  relieved  for  a  rest 
period.  Reserve  time  does  not  include 
activities  defined  as  "assigned  time." 

(8)  Rest  period  means  a  period  of  time 
free  of  all  restraint  or  duty  for  a 
certificate  holder  and  free  of  all 
responsibility  for  woric  or  duty  should 
the  occasion  arise.  A  flight  crewmember 
is  not  "free  of  all  restraint"  or  "free  of 
all  responsibility"  if  that  person  must, 
among  other  things,  accept  phone  calls, 
carry  a  beeper,  or  contact  the  air  carrier. 
If  a  flight  crewrmember  is  not  serving  in 
assigned  time,  reserve  time,  standby 
duty  or  a  duty  period,  that  crewmember 
would  be  in  a  rest  period. 

(9)  Standby  duty  means  any  period  of 
time  when  a  flight  crewmember  is 
required  to  report  for  a  flight  assignment 
in  less  than  1  hour  from  the  time  of 
notification.  It  also  includes  time  when 
a  flight  crewmember  is  required  to 
report  to  and  remain  at  a  specific  facility 
(e.g.  airport,  crew  lounge)  designated  by 
a  certificate  holder.  Standby  duty  is 
considered  part  of  a  duty  [>eriod. 
Standby  duty  commences  when  the 
flight  crewnxember  is  placed  on  standby 
duty.  Standby  duty  ends  when  the  flight 
crewmember  is  relieved  from  duty 
associated  with  an  actual  flight  or  is 
otherwise  relieved  from  duty. 

§121.473    Pilot  duty  period  limitations, 
fligbt  time  Hinltalions,  and  rest 
rvQuli  emante. 

(a)  A  certificate  holder  may  assign  a 
scheduled  duty  period  or  reserve  ^ 

assignment  to  a  pilot  and  a  pilot  may 
accept  that  assignment  only  when  the 
applicable  duty  period  limitations, 
flight  time  limitations,  and  rest 
requirements  of  this  section  are  met. 

(o)  Except  as  required  in  paragraphs 
(c),  (d),  and  (e)  of  this  section,  no 
certificate  holder  may  assign  a  flight 
crew  consisting  of  two  pilots,  and  no 
pilot  may  accept,  a  scheduled  duty 
period  of  more  than  14  hours.  The  duty 
period  may  not  include  more  than  10 
scheduled  hours  of  flight  time.  Each 
pilot  must  be  scheduled  for  a 
subsequent  rest  period  of  at  least  10 
consecutive  hours.  This  rest  period 
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must  occur  between  the  completion  of 
the  scheduled  duty  period  and  the 
commencemwit  oflhe  next  duty  period. 

(1)  Due  to  operational  delays,  tne  rest 
period  required  under  this  paragraph  (b) 
may  be  reduced  to  do  fewer  than  9 
consecutive  hofirs  if  the  pilot  has  not 
actually  exceeded  the  maximum  14- 
hour  duty  period  and  if  the  pilot's  next 
rest  period  is  at;  least  11  hours.  This 
subsequent  rest  period  must  be 
scheduled  to  bqgin  no  later  than  24 
hours  after  the  beginning  of  the  redviced 
rest  period  and  must  occur  between  the 
completion  (rf  tbe  scheAiled  duty 
period  and  the  ComraencemeBt  of  the 
next  duty  period. 

(2)  The  duty  teriod  required  under 
this  paragraph  |>)  may  be  extended  to 
16  hours  when  the  extension  is  due  to 
t^ierational  delays.  In  this  case  the  10 
hour  rest  period  may  not  be  reduced. 

(c)  A  certificate  holder  may  assign  a 
fHaht  crew  cen^sting  of  3  pilots,  uad  a 
pilot  may  accepa,  a  scheduled  duty 
period  of  up  to  16  hours.  The  duty 
period  may  not  include  more  than  12 
scheduled  hours  of  flight  time.  Each 
pilot  must  be  sdieduled  for  a 
subsequent  rest  period  of  at  least  14 
consecutive  hoijirs.  This  rest  period 
must  occur  between  the  completion  ef 
the  scheduled  ciuty  period  and  the 
ccmunencemeniM  tne  next  duty  period. 

(1)  Due  to  operati<mal  delays,  tne  rest 
period  required  vmdw  this  paragraph  (c) 
may  be  reduced  to  no  fewer  than  12 
consecutive  hodrs  if  the  pilot  has  not 
actually  exceeded  the  imtYimum  16- 
hour  duty  period  and  if  the  plot's  next 
rest  period  is  at  least  16  hours.  This 
subsequent  rest  period  must  be 
scheduled  to  begin  bo  later  than  24 
hours  after  the  beginning  of  the  reduced 
rest  period  and  inust  occiu'  between  the 
completion  of  tike  scheduled  duty 
period  and  the  Commencement  of  the 
next  duty  period- 

(2)  The  duW  period  required  imder 
this  paragraph  ^)  may  be  extended  to  18 
hotvs  when  theextension  is  due  to 
epeiatiaial  delays.  In  Uus  case  the  14 
hour  rest  period  may  not  be  reduced. 

(d)  A  certificate  holder  may  assign  a 
ftight  crew  consistiBg  of  3  pilots,  said  a 
pilot  may  accept,  a  scheduled  duty 
period  of  more  llian  16  hours,  but  no 
more  than  18  hqurs.  The  duty  period 
may  not  include  more  than  16 
scheduled  hours  of  flight  time.  Each 
pilot  must  be  given  an  opportimity  to 
rest  in-flight  in  approved  sleeping 
quarters.  Each  pilot  must  be  scheduled 
for  a  subsequent  rest  period  of  at  least 
18  consecutive  hours.  This  rest  period 
must  occur  between  the  completion  of 
the  scheduled  duty  period  and  the 
commencement  of  the  next  subsequent 
duty  period. 


(1)  Due  to  operational  delays,  the  rest 
period  required  under  this  paragraph  (d) 
may  be  reduced  to  no  fewer  than  16 
consecutive  hours  if  the  pilot  has  not 
actually  exceeded  the  maximiun  18- 
houf  duty  period  and  if  the  pilot's  next 
rest  period  is  at  least  20  hours.  This 
subsequent  rest  period  must  be 
scheduled  to  begin  no  later  than  24 
hours  after  the  beginning  of  the  reduced 
rest  period  and  must  occur  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  subsequent  duty  period. 

(2)  The  duty  period  required  under 
this  paragraph  (d)  may  be  extended  to 
20  hours  when  the  extension  is  due  to 
operational  delays.  In  this  case  the  18 
hour  rest  period  may  not  be  reduced. 

(e)  U  the  scheduled  duty  period 
includes  one  or  more  flights  that  land  or 
take  off  outside  the  48  contiguous  states 
and  the  District  of  Columbia,  a 
certificate  holder  may  assign  a  flight 
crew  consisting  of  4  pilots,  and  a  pilot 
Hiay  accept,  a  scheduled  duty  period  of 
mefe  than  18  hours  but  not  more  than 
24  hours.  The  duty  period  may  not 
include  man  than  18  scheduled  hours 
of  flight  time.  Each  pilot  must  be  given 
an  opportunity  to  rest  in-flight  in 
approved  sleeping  quarters.  Each  pilot 
must  be  scheduled  for  a  subsequent  rest 
period  ef  at  least  22  consecutive  hours. 
This  rest  period  must  ocoir  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  subsequent  duty  period. 

(1)  Due  to  operational  delays,  the  rest 
period  required  under  this  paragraph  (e) 
may  be  reduced  to  no  fewer  than  20 
cmsecutive  hours  if  the  pilot  has  not 
actually  exceeded  the  maximum  24 
hour  duty  period  and  if  the  pilot's  next 
rest  period  is  at  least  24  houra.  This 
subsequent  rest  period  must  be 
scheduled  to  begin  no  later  than  24 
hours  after  the  begiiming  of  the  reduced 
rest  period  and  must  occur  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  subsequent  dirty  period. 

(2)  The  duty  period  required  under 
this  paragraph  (e)  may  be  extended  to  26 
hours  when  the  extension  is  due  to 
operational  delays.  In  this  case  the  22 
hour  rest  period  may  not  be  reduced. 

§121.475    Plight  engineer  duty  period 
llmitaHons,  MgM  time  llmttailons.  and  net 
requirements. 

(a)  A  certificate  bolder  may  assign  a 
scheduled  duty  period  or  reserve 
assignment  to  a  flight  engineer,  and  a 
flight  engineer  may  accept,  a  scheduled 
duty  period  only  when  the  applicable 
duty  period  limitations,  flight  time 
limitations,  and  rest  requirements  of 
this  section  are  met. 


(b)  Except  as  provided  in  paragraphs 
(c).  (d).  and  (e)  of  this  section,  no 
certificate  holder  may  assign  a  flight 
engineer,  and  no  flight  enginew  may 
accept,  a  scheduled  duty  period  of  more 
than  14  hours.  The  duty  period  may  not 
include  more  than  10  scheduled  hours 
of  flight  time.  Each  flight  engineer  must 
be  sdbeduled  for  a  subsequent  rest 
period  of  at  least  10  consecutive  houra. 
This  rest  period  must  occur  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  subsequent  duty  period. 

(1)  Due  to  operational  delays,  the  rest 
period  required  under  this  paragraph  (b) 
may  be  reduced  to  no  fewer  than  9 
consecutive  houra  if  the  flight  engineer 
has  not  actually  exceeded  me  maximum 
14-hour  duty  period  and  if  the  flight 
engineer  is  provided  with  a  subsequent 
rest  period  of  at  feast  11  hours.  This 
subsequent  rest  period  must  be 
scheduled  to  begin  no  later  than  24 
houra  affer  the  begfaaning  of  the  reduced 
rest  period  and  must  occur  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  subsequent  duty  period. 

(2)  The  duty  period  required  imder 
this  paragraph  (b)  may  be  extended  to 
16  houra  when  the  extension  is  due  to 
operatimal  dela3r8.  In  this  case  the  10 
hour  rest  period  may  net  be  reduosd. 

(c)  A  certificate  holder  may  assign  a    ' 
flight  oogineer,  and  a  fli^t  engineer 
may  accept,  a  scheduled  duty  period  of 
more  than  14  hotus.  but  no  more  than 
16  houra.  The  duty  period  may  not 
include  more  than  12  scheduled  houra 
of  flight  time.  Each  flight  engineer  must 
be  sdbeduled  for  a  subsequent  rest 
period  of  at  least  14  consecutive  houra. 
This  rest  period  must  ocou-  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  subsequent  duty  period. 

(1)  Due  to  operational  delays,  the  rest 
period  required  under  this  paragraph  (c) 
may  be  reduced  to  no  fewer  than  12 
consecutive  houra  if  the  fli^t  engineer 
has  not  actually  exceeded  we  manimiM 
16-hour  duty  period  and  if  the  fli^t 
engineer  is  provided  with  a  subsequent 
rest  period  of  at  feast  16  hoiuv.  This 
subsequent  rest  period  must  be 
scheduled  to  begin  no  later  than  24 
houra  after  the  beginning  of  the  reduced 
rest  period  and  must  occiir  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  subsequent  duty  period. 

(2)  The  duty  period  required  imder 
this  paragraph  (c)  may  be  extended  to  18 
houra  when  the  extension  is  due  to   . 
operational  delays.  In  this  case  the  14 
hour  rest  period  may  not  be  reduced. 

(d)  A  certificate  holder  may  assign  a 
flight  engineer,  and  a  flight  engineer 


may  accept,  a  scheduled  duty  period  of 
men  than  16  houra.  hurt  no  more  than 
18  heun.  The  duty  period  may  not 
include  more  than  16  schedtded  houra 
of  flight  time.  The  certificate  holder 
must  assign  to  the  flight  or  flights  in  that 
duty  period  at  least  two  flight  engineen. 
Eadi  flight  engineer  must  be  given  an 
opportunity  to  rest  in  flight  in  approved 
sfeeping  quartora.  Each  m^t  engineer 
must  be  scheduled  for  a  subsequent  rest 
period  of  at  feast  18  consecutive  houra. 
This  rest  period  must  occur  between  the 
completion  of  the  scheduled  duty 
period  md  the  commencement  of  the 
next  subsequent  duty  period. 

(1)  Due  to  operational  delays,  the  rest 
period  required  under  this  paragraph  (d) 
may  be  reduced  to  no  feww  than  16 
consecutive  houra  if  the  fli^t  engineer 
has  not  actually  exceeded  the  maximum 
18-hour  duty  period  and  if  the  flight 
engineer  is  provided  with  a  subsequent 
rest  p«iod  of  at  least  20  houra.  This 
subsequent  rest  period  must  be 
scheduled  to  begin  no  later  than  24 
houra  after  the  beginning  of  the  reduced 
rest  period  and  must  occur  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  subsequent  duty  period. 

(2)  The  duty  period  required  under 
this  paragraph  (d)  may  be  extended  to 
20  houra  when  the  extension  is  due  to 
operational  delays.  In  this  case  the  18 
hour  rest  period  may  not  be  reduced. 

(e)  If  the  scheduled  duty  period 
includes  one  or  more  flights  that  land  or 
take  off  outside  the  48  contiguous  states 
and  the  District  of  Columbia,  the 
certificate  holder  may  assign  a  flight 
engineer,  and  a  flight  engineer  may 
accept,  a  scheduled  duty  period  of  more 
than  18  houra  but  not  more  than  24 
houra.  The  duty  period  may  not  include 
man  than  18  scheduled  bcxire  of  fli^t 
time.  The  certificate  holder  must  assign 
to  the  flight  or  flights  in  that  duty  period 
at  least  two  fli^t  engineere.  Each  flight 
engineer  must  be  given  an  oppcMtunity 
to  rest  in-flight  in  approved  sleeping 
quartan.  Each  flight  engineer  must  be 
scheduled  for  a  subsequent  rest  period 
of  at  least  22  consecutive  houra.  This 
rest  period  must  occur  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  subsequent  duty  period. 

(1)  Due  to  operational  defeys,  the  rest 
period  required  under  this  paragraph  (e) 
may  be  reduced  to  no  fewer  than  20 
consecutive  houra  if  the  fliAt  engineer 
has  not  actually  exceeded  me  maximum 
24-hour  duty  period  and  if  the  flight 
engineer  is  provided  wift  a  subsequent 
rest  period  of  at  least  24  houra.  This 
subsequent  rest  period  must  be 
scheduled  to  begin  no  later  than  24 
houra  after  the  beginning  of  the  reduced 


rest  period  and  must  occur  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  subsequent  duty  period. 

(2>The  duty  p^od  required  under 
this  paragraph  (e)  may  be  extended  to  26 
houra  when  the  extension  is  due  to 
operational  delays.  In  this  case  the  22 
hour  rest  period  may  not  be  reduced. 

1 111.477 


(a)  Standby  duty.  Stuidby  duty 
commences  when  a  flight  crewmember 
is  placed  on  standby  duty.  Stancby  duty 
periods  must  be  scheduled  in 
accordance  with  §§  121.473  or  121.475. 
Standby  duty  periods  end  when  the 
duty  period  associated  with  a 
sulMequent  flight  assignment  ends  or 
the  flight  crewmember  is  relieved  frmn 
stan(fl)y  duty  for  a  scheduled  rest 
period. 

(b)  Reserve  time.  A  certificate  holder 
may  assign  a  reserve  assignment  to  a 
fli^t  crewmember  and  a  flight 
crewmember  may  accept  that 
assignment  only  when  the  applicabfe 

S revisions  of  this  section  are  met.  Each 
ight  crewmember  must  be  given  a  10- 
hour  rest  period  before  being  assigned  to 
reserve  time.  Reserve  time  may  be 
assigned  under  either  of  the  following 
options  and  the  flight  crewmember  must 
be  notified  of  which  option  has  been 
selected  before  the  beginning  of  the 
reserve  time  assignment: 

(1)  A  certificate  holder  may  schedule 
a  flight  crewmember  assigned  to  reserve 
time  and  a  flight  crewrmember  may 
accept  any  duty  period  if  the  flight 
crewmember  receives  at  least  10  houra 
notice  and  if  the  duty  period  is 
scheduled  in  accordance  with 
§§  121.473  or  121.475.  If  a  flight 
crewmember  does  not  receive  at  least  10 
houra  notice,  the  following  limitations 
apply: 

0)  If  A  least  8  houra  notice  is  given, 
the  scheduled  duty  period  is  limited  to 
no  more  than  12  houre.  The  duty  period 
required  under  this  paragraph  (b)(1) 
may  be  extended  to  14  houre  when  the 
extension  is  due  to  operational  dekys. 

(ii)  If  at  feast  6  houre  notice  is  given, 
the  scheduled  duty  period  is  limited  to 
no  more  than  10  houre.  The  duty  period 
required  under  this  paragraph  (bKl) 
may  be  extended  to  12  houre  when  the 
extension  is  due  to  operational  delays. 

(iii)  If  at  feast  4  houre  notice  is  given, 
the  scheduled  duty  period  is  limited  to 
no  more  than  8  houre.  The  duty  period 
required  under  this  paragraph  (b)(1) 
may  be  extended  to  10  houre  when  the 
extension  is  due  to  operational  delays. 

(iv)  If  fewer  than  4  noure  notice  is 
given,  the  scheduled  duty  period  is 
limited  to  no  more  than  6  houra.  The 


duty  period  required  under  this 
paragraph  (bKD  may  be  extended  to  8 
houra  when  the  extension  is  due  to 
operational  defeys. 

(2)  A  certificate  holder  may  assign  a 
flight  crewmember  to  a  reserve 
assignment,  and  a  flight  crewmember 
may  accept  a  duty  period,  if,  for  each 
24-hour  period,  the  flight  crewmember 
receives  at  least  a  regularly  scheduled  6- 
hour  period  that  is  protected  from  any 
contact  by  the  certificate  holder.  The 
houre  of  the  6-hour  protected  time 
p>eriod  must  be  assigned  before  the  flight 
creMrmember  begins  the  reserve  time 
assignment  and  must  occur  at  the  same 
time  during  each  24-hour  period  during 
a  reswve  time  assignment.  Any  duty 
period  assignment  must  be  scheduled  to 
be  completed  vothin  the  18  hour  reserve 
period.  The  length  of  the  duty  period 
and  the  subsequent  rest  period  must  be 
in  accordance  with  §§  121.473  or 
121.475. 


{121.47* 


(a)  A  flight  crewmember  is  not 
considered  to  be  scheduled  for  a  duty 
period  in  excess  of  the  scheduled  duty 
period  limitations  if  the  duty  periods  to 
which  he  or  she  is  assigned  are 
scheduled  and  normally  terminate 
within  the  limitations,  but,  due  to 
operational  delays,  the  flights  to  which 
he  or  she  is  assigned  are  not  at  block  out 
time  expected  to  reach  their  destination 
within  tiie  scheduled  duty  period. 
However,  no  air  carrier  may  assign  a 
flight  crewrmember,  nor  may  a  flight 
crewmember  accept,  a  flight  that  at 
block  out  time  would  extend  the  flight 
crewmembera  scheduled  duty  period 
maximum  more  than  two  houre.  as 
provided  in  §§  121.473  and  121.475. 

(b)  A  flight  crewmember  is  not 
considered  to  be  scheduled  for  flight 
time  in  excess  of  the  flight  time 
limitations  if  the  flights  to  which  he  or 
she  is  assigned  are  scheduled  and 
normally  terminate  within  the 
limitations,  but  due  to  eperetional 
delays  are  not  at  block  out  time 
expected  to  reach  tbek  destinatien 
within  the  scheduled  time. 

f  121.481    *l'MM|raMlmanft%MgM 

No  certificate  holder  nay  schedule 
any  flight  crewmember,  aiid  no  flight 
crewmember  may  accept,  an  assignment 
for  flight  time  under  this  part  if  that 
flight  crewmember's  total  flifjrt  time  for 
a  certificate  holder  under  parts  91, 121, 
and  135  of  this  chapter  will  exceed — 

(a)  32  heure  ia  any  7  consecutive 
cafendar  days. 

(b)  100  houra  in  any  calendar  month. 
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fa)  No  ceitif  cate  holdw  may  assign 
any  flight  crewmember,  and  no  flight 
crewmember  Coay  accept,  any  duty 
period  or  fligbt  time  with  the  certificate 
holder  unless  the  flight  crewmember 
has  had  at  least  the  minimum  rest 
reouiied  undflr  this  subpart. 

(b)  No  oertif  cate  holoer  may  assign 
any  flight  crewmember  and  no  flight 
crewmember  may  accept  any  duty  with 
the  certificate  ftiolder  during  any 
required  rest  period.  For  example  the 
flight  crewmember  may  not  be  required 
to  contact  the  certificate  holder,  answer 
the  telephone,;  carry  a  beeper,  remain  at 
a  specific  location  or  in  any  other  way 
be  responsiblei  to  the  air  carrier  during 
a  rest  period. 

(c)  Rest  periods  that  are  required 
under  this  subpart  can  occur 
concurrently  with  any  other  rest  period. 

(d)  The  reduced  rest  periods  allowed 
under  §§  121.473  and  121.475  may  only 
be  used  due  toi  operational  delays  and 
may  not  be  sclieduled  in  advance. 

(e)  Each  certificate  holder  shall        f^ 
provide  each  flight  crewmember  who  is 
assigned  to  one  or  more  duty  periods, 
standby  duty,  or  reserve  time  a  rest 
period  of  at  least  36  consecutive  hours 
during  any  7  cbnsecutive  calendar  days. 

(f)  Each  certificate  holder  must 
provide  each  flight  crewmember 
assigned  to  assigned  time,  when  the 
assigned  time  is  not  part  of  a  duty 
period,  a  rest  period  of  at  least  10  hours 
before  the  commencement  of  a 
subsequent  duty  period. 

(g)  Each  certificate  holder  must 
provide  each  flight  crewmember  at  least 
48  consecutive!  hours  of  rest  upon  return 
to  the  flight  crewmember's  home  base 
after  completion  of  one  or  more  duty 
periods  that  contain  flights  that 
terminate  in  a  time  zone  or  zones  that 
differs  from  thf  time  zone  of  the  flight 
crewmember's  home  base  by  6  or  more 
hours  and  the  flight  crewmember 
remains  in  that  time  zone  or  zones  for 

at  least  48  consecutive  hours.  The  flight 
crewmember  must  receive  this  rest 
before  beginning  a  subsequent  duty 
period.  The  home  base  is  determined  by 
the  certificate  holder  and  is  where  that 
crewmember  i^  based  and  receives 
schedules.       ] 

f  121 .485    OeeclMad  tranapoTMion. 

Time  spent  in  transportation,  not 
local  in  charac^r,  that  a  certificate 
holder  requires  of  a  flight  crewmember 
and  provides  to  transport  the 
crewmember  to  an  airport  at  which  he 
or  she  is  to  serve  on  a  flight  as  a 
crewmember,  qr  from  an  airport  at 
which  he  or  she  was  relieved  from  duty 
to  return  to  his  or  her  home  station  is 


not  cmsidned  part  of  a  rest  period:  For 
duty  period  limitation  purposes  the 
certificate  holder  and  flight 
crewmember  must  consider  deadhead 
time  as  assigned  time  or  as  part  of  a  duty 
p«iod  associated  with  flight 

S  121.487    Duty  parted  and  fUgtitttiM 
HrnHMiMM:  OMer  flying  IM- a  oertiflcato 


No  flight  crewmember  who  is 
employed  by  a  certificate  holder 
conducting  operations  under  this  part 
may  do  any  other  duty  or  flying  for  any 
certificate  holder  conducting  operations 
under  part  121  or  135  of  this  chapter  if 
that  duty  or  flying  for  a  certificate 
holder  plus  his  or  her  duty  or  flying 
under  this  part  will  exceed  any  duty 
period  or  flight  time  limitation  in  this 
part.  This  section  applies  to  any  other 
duty  or  flying  under  part  91,  part  121  or 
part  135  of  this  chapter  for  any 
certificate  holder  whether  the  duty  or 
flying  precedes  or  follows  the  flight 
crewmember's  flying  under  this  part. 

Subpart  S— {Ramovad  and  raaarvadl 

5.  Subpart  S  (§§  121.500  through 
121.525)  is  removed,  and  the  subpart 
heading  is  reserved. 

PAITT  13»-AIR  TAXI  OPERATORS 
AND  COMMERaAL  OPERATORS 

6.  The  authority  citation  for  part  135 
is  revised  to  read  as  follows: 

AwdMrily:  49  U.S.C.  106(g).  1153.  40101. 
40102.  40103,  40113,  44105,  44106.  44111. 
44701-44717,  44722,  44901.  44903,  44904. 
44906,  44912,  44914.  44936.  44938.  46103, 
46105. 

7.  Section  135.1  is  amended  by 
adding  a  new  paragraph  (b)  to  read  as 
follows 

913^1    AppNcaMHty. 

*         •         *         *         • 

(b)  As  specified  in  §  135.275.  the  duty 
period  limitations,  flight  time 
limitations  and  rest  requirements  of  this 
part  are  also  applicable  to  duty  periods 
and  flight  time  performed  for  a 
certificate  holder  conducting  operations 
under  part  91  or  part  121  of  this  chapter. 

8.  The  heading  for  subpart  F  is  revised 
to  read  as  follows: 

Sulipart  F— Flight  Crawmambar  Duty 
Period  Limitatiorts,  Flight  Ttana 
Limitations,  and  Rast  Raquiramants 

9.  Sections  135.261, 135.263, 135.265.. 
135.267, 135.269,  and  135.273  are 
revised  and  135.275  is  added. 

§136.261    Applicability  and  terms. 

(a)  This  subpart  prescribes  duty 
period  Umitations,  flight  time 
limitations  and  rest  requirements  for 


flight  CTBwmembers  in  commuter  and 
on-demand  operations. 

(b)  For  the  purpose  of  this  subpart  the 
following  terms  and  definitions  apply: 

(1)  Approved  sleeping  quarters  means 
an  area  designated  for  the  purpose  of 
flight  crewmembers  obtaining  sleep  as 
approved  by  the  Administrator. 

(2)  Assigned  time  is  time  when  the 
flight  crewmember  is  assigned  by  the 
certificate  holder  to  activities  other  than 
flight  duties  or  reserve  time.  Assigned 
time  may  include  activities  such  as 
deadhead  transportation,  training, 
loading  baggage,  taking  tickets, 
administrative  tasks,  or  any  other 
assignments  at  the  direction  of  the 
certificate  holder.  Assigned  time  may  be 
considered  part  of  a  duty  period  or  not 
part  of  a  duty  period,  at  the  discretion 
of  the  certificate  bolder. 

(3)  Calendar  day  means  the  period  of 
elapsed  time,  using  Coordinated 
Universal  Time  or  local  time,  that 
begins  at  midni^t  and  ends  24  hours 
later  at  the  next  midnight. 

(4)  Duty  period  means  the  period  of 
elapsed  time  between  reporting  for  an 
assignment  involving  flight  time  and 
release  fit>m  that  assignment  by  the 
certificate  holder.  The  time  is  calculated 
using  either  Coordinated  Universal 
Time  or  the  local  time  of  the  flight 
crewmember's  home  base.io  reflect  the 
total  elapsed  time.  S. 

(5)  Operational  delays  means  delays 
due  to  operational  conditions  and 
requirements  that  are  beyond  the 
control  of  the  certificate  holder  such  as 
adverse  weather,  aircraft  equipment       ^ 
malfunctions,  and  air  traffic  control.  It 
does  not  include  late  arriving 
passengers,  late  food  service,  late  fuel 
trucks,  delays  in  handling  baggage, 
freight  or  mail,  or  similar  events. 

(6)  Protected  time  means  a  period  of 
time  during  which  a  certificate  holder 
may  not  contact  the  flight  crewmember 
and  the  crewmember  has  no 
responsibility  for  work.  Protected  time 
occurs  only  during  a  reserve  assignment 
pursuant  to  §  121.477(b)(2). 

(7)  Reserve  time  means  a  period  of 
time  when  a  flight  crewmember  must  be 
available  to  report  upon  notice  for  duty 
involving  flight  time  and  the  certificate 
holder  allows  the  flight  crewmember  at 
least  1  hour  to  report.  Reserve  time  is 
not  considered  part  of  a  rest  period  and 
is  not  considered  part  of  a  duty  period 
involving  flight  time.  Reserve  time  ends 
when  the  fli^t  crewmember  reports  for 
a  duty  period,  when  the  flight 
crewmember  is  notified  of  a  future  flight 
assignment  and  released  from  all  further 
responsibilities  until  report  time  for  that 
assignment,  or  when  the  flight 
crewmember  has  been  relieved  for  a  rest 


poiod.  Reserve  time  does  not  include 
activities  defined  as  "assigned  time." 

(8)  Rest  period  means  the  time  period 
free  of  all  restraint  or  duty  for  a 
certificate  holder  and  free  of  all 
responsibility  for  woii  or  duty  should 
the  occasion  arise.  "Free  of  all  restraint" 
and  "free  of  all  responsibility"  would 
include,  but  not  be  limited  to.  accepting 
phone  calls,  being  required  to  carry  a 
beeper,  or  being  required  to  contact  the 
air  carrier.  If  a  flight  crewmember  is  not 
serving  in  assigned  time,  reserve  time, 
standby  duty  or  a  duty  period,  that 
crewmember  would  ba  in  a  rest  period. 

(9)  Standby  duty  means  any  period  of 
time  when  a  flight  crewmember  is 
required  to  rep<wt  for  a  flight  assignment 
in  less  than  1  hour  from  the  time  of 
notification.  It  also  includes  time  when 
a  flight  crewmember  is  required  to 
report  to  and  remain  at  a  specific  facility 
(e.g.  airport,  crew  loimge)  designated  by 
a  cmtificate  holder.  Standby  duty  is 
treated  like  any  other  duty  associated 
with  flight.  Standby  duty  commences 
when  the  flight  crewmember  is  placed 
on  standby  duty.  Standby  duty  ends 
when  the  flight  crewmember  is  relieved 
from  duty  associated  with  an  actual 
flight  (v  is  otherwise  relieved  from  duty. 

1138.283    Pilot  duty  period  HmltaUona, 

if    '     " 


(a)  A  certificate  holder  may  assign  a 
scheduled  duty  period  or  reserve 
assignment  to  a  pilot  and  a  pilot  may 
accept  that  assignment  only  when  the 
applicable  duty  period  limitations, 
flight  time  limitations,  and  rest 
requirements  of  this  section  are  met. 

(b)  For  aircraft  for  which  only  one 
pilot  is  required,  no  certificate  holder 
may  assign  a  pilot  and  no  pilot  may 
accept  a  scheduled  duty  period  of  more 
than  14  hours.  The  duty  period  may  not 
include  more  than  8  scJieduled  hours  of 
flight  time.  "The  pilot  must  be  scheduled 
for  a  rest  period  of  at  least  10 
consecutive  hours.  This  rest  period 
must  occiu'  between  the  completion  of 
the  scheduled  duty  {>eriod  and  the 
commencement  of  the  next  subsequent 
duty  period. 

(1)  Due  to  operational  delays,  the  rest 
period  requirmi  under  this  paragraph  (b) 
may  be  reduced  to  no  fewer  than  9 
consecutive  hours  if  the  pilot  has  not 
actually  exceeded  the  maximiun  14- 
hour  duty  period  and  if  the  pilot  is 
provided  with  a  subsequent  rest  period 
of  at  least  11  hours.  This  subsequent  rest 
period  must  be  scheduled  to  begin  no 
later  than  24  hours  after  the  beginning 
of  the  reduced  rest  period  and  must 
occur  between  the  completion  of  the 
scheduled  duty  period  and  the 
commencement  of  the  next  duty  period. 


(2)  The  duty  period  required  under 
this  paragraph  O3)  may  be  extendec  to 
16  hours  when  the  extension  is  due  to 
operational  delays.  In  this  case  the  10 
hour  rest  period  may  not  be  reduced. 

(c)  Except  as  required  in  paragraphs 
(d),  (e),  and  (f)  of  this  section,  no 
certificate  holder  may  assign  a  flight 
crew  consisting  of  two  pilots  and  no 
pilot  may  accept  a  sdieduled  duty 
period  of  more  than  14  hours.  The  duty 
period  may  not  include  more  than  10 
scheduled  hours  of  flight  time.  Each 
pilot  must  be  scheduled  for  a  restperiod 
of  at  least  10  consecutive  hours.  Inis 
rest  period  must  occur  between  the 
completion  of  the  scheduled  duty 
pMiod  and  the  commencement  of  the 
next  duty  period. 

(1)  Due  to  operational  delays,  the  rest 
period  required  imder  this  paragraph  (c) 
may  be  reduced  to  no  fewer  than  9 
consecutive  hours  if  the  pilot  has  not 
actually  exceeded  the  maximum  14- 
hour  duty  period'and  if  the  pilot  is 
provided  with  a  subsequent  rest  period 
of  at  least  11  hours.  This  subsequent  rest 
period  must  be  scheduled  to  begin  no 
later  than  24  hours  after  the  beginning 
of  the  reduced  rest  period  and  must 
occiu*  between  the  completion  of  the 
scheduled  duty  period  and  the 
commencement  of  the  next  duty  period. 

(2)  The  duty  period  required  under 
this  paragraph  (c)  may  be  extended  to  16 
hours  when  the  extension  is  due  to 
operational  delays.  In  this  case  the  10 
hour  rest  period  may  not  be  reduced. 

(d)  A  certificate  holder  may  assign  a 
flight  crew  consisting  of  3  pilots  and  a 
pilot  may  accept  a  scheduled  duty 
period  of  more  than  14  hours,  but  no 
more  than  16  hours.  The  duty  period 
may  not  include  more  than  12 
scheduled  hours  of  flight  time.  Each 
pilot  must  be  scheduled  for  a  restperiod 
of  at  least  14  consecutive  hours.  This 
rest  period  must  occur  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  duty  period. 

(1)  Due  to  operational  delays,  the  rest 
period  required  under  this  paragraph  (d) 
may  be  reduced  to  no  fewer  than  12 
consecutive  hours  if  the  pilot  has  not 
actually  exceeded  the  maximum  16- 
hour  duty  period  and  if  the  pilot  is 
provided  with  a  subsequent  rest  period 
of  at  least  16  hours.  This  subsequent  rest 
period  must  be  scheduled  to  begin  no 
later  than  24  hours  after  the  beginning 
of  the  reduced  rest  period  and  must 
occur  between  the  completion  of  the 
scheduled  duty  period  and  the 
commencement  of  the  next  duty  period. 

(2)  The  duty  period  required  under 
this  paragraph  (d)  may  be  extended  to 
18  hours  when  the  extension  is  due  to 


operational  delays.  In  this  case  the  14 
hour  rest  period  may  not  be  reduced. 

(e)  A  certificate  holder  may  assign  a 
flight  crew  consisting  of  3  pilots,  and  a 
pilot  may  accept  a  scneduled  duty 
period  of  more  than  16  hours,  but  no 
more  than  18  hotus.  The  duty  period 
may  not  include  more  than  16 
scheduled  hours  of  flight  time.  Each 
pilot  must  be  given  an  opportunity  to 
rest  in-flight  in  approved  sleeping 

S|uarters.  Each  pilot  must  be  scheduled 
or  a  rest  period  of  at  least  18 
consecutive  hours.  This  rest  period 
must  occur  between  the  completion  of 
the  scheduled  duty  period  and  the 
commencement  of  the  next  subsequent 
duty  period. 

(1)  Due  to  operational  delays,  the  rest 
period  required  under  this  paragraph  (e) 
may  be  reduced  to  no  fewer  than  16 
consecutive  hours  if  the  pilot  has  not 
actually  exceeded  the  maximum  18- 
hour  duty  period  and  if  the  pilot  is 
provided  with  a  subsequent  rest  period 
of  at  least  20  hours.  This  subsequent  rest 
period  must  be  scheduled  to  begin  no 
later  than  24  hours  after  the  beginning 
of  the  reduced  rest  period  and  must 
occur  between  the  completion  of  the 
scheduled  duty  period  and  the 
commencement  of  the  next  subsequent 
duty  period. 

(2)  The  duty  period  required  under 
this  paragraph  (e)  may  be  extended  to  20 
hours  when  the  extension  is  due  to 
operational  delays.  In  this  case  the  18 
hour  rest  period  may  not  be  reduced. 

(f)  If  the  scheduled  duty  period 
includes  one  or  more  flights  that  land  or 
take  off  outside  the  48  contiguous  states 
and  the  District  of  Columbia,  a 
certificate  holder  may  assign  a  flight 
crew  consisting  of  4  pilots  and  a  pilot 
may  accept  a  scheduled  duty  period  of 
more  than  18  hours  but  not  more  than 
24  hours.  The  duty  period  may  not 
include  more  than  18  scheduled  hours 
of  flight  time.  Each  pilot  must  be  given 
an  opportunity  to  rest  in-flight  in 
approved  sleeping  quarters.  Each  pilot 
must  be  scheduled  for  a  rest  period  of 
at  least  22  consecutive  hours.  This  rest 
period  must  occur  between  the 
completion  of  the  scheduled  duty 
period  and  the  commencement  of  the 
next  subsequent  duty  period. 

(1)  Due  to  operational  delays,  the  rest 
period  required  under  this  paragraph  (f) 
may  be  reduced  to  no  fewer  than  20 
consecutive  hours  if  the  pilot  has  not 
actually  exceeded  the  maximum  24 
hoiu  duty  period  and  if  the  pilot  is 
provided  with  a  subsequent  rest  period 
of  at  least  24  hours.  This  subsequent  rest 
period  must  be  scheduled  to  begin  no 
later  than  24  hours  after  the  beginning 
of  the  reduced  rest  period  and  must 
occiu*  between  the  completion  of  the 
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scheduled  dut^f  period  and  the 
commenoemei^  of  the  next  subsequent 
duty  period. 

(2)  The  duty  period  required  under 
this  paragraph  (f)  may  be  extended  to  26 
hours  when  th4  extension  is  due  to 
operational  delays.  In  this  case  the  22 
hour  rest  period  may  not  be  reduced, 

{i3oMc6e   Reeefwe MM elHMDy 
Its. 


(a)  Standby  (^uty.  Standby  duty 
commences  w^sn  a  flight  crewroember 
is  placed  on  stajndby  duty  assigrunent. 
Standby  duty  periods  must  be 
scheduled  in  accordance  with  §  135.263. 
Standby  duty  periods  end  when  the 
duty  period  associated  with  a 
subsequent  flight  assignment  ends  or 
the  flight  crewifiember  is  relieved  from 
standby  duty  f«  a  scheduled  rest 
period. 

(b)  Reserve  tiine.  A  certificate  holder 
may  assign  a  reserve  assignment  to  a 
fli^t  crewmeniber  and  a  flight 
crewmember  m^y  accept  that 
assignment  onlv  when  the  applicable 
provisions  of  tins  section  are  met.  Each 
flight  crewmeoiber  must  be  given  a  10- 
hour  rest  period  before  being  assigned  to 
reserve  time.  Reserve  time  may  be 
assigned  under  leither  of  the  following 
options  and  thai  flight  crewmember  must 
be  notified  of  wliich  option  has  been 
selected  before  the  beginning  of  the 
reserve  time  assignment: 

(1)  A  certific^e  holder  may  schedule 
a  flight  crewmelnber  assigned  to  reserve 
time  and  a  flight  crewmember  may 
accept  any  duty  period  if  the  flight 
crewmember  revives  at  least  10  hours 
notice  and  if  the  duty  period  is 
scheduled  in  aocordance  with  §  135.263. 
If  a  flight  crewrf  ember  does  not  receive 
at  leest  10  housi  notice,  the  following 
limitations  apply: 

(i)  If  at  least  qnours  notice  is  given 
the  scheduled  duty  period  is  limited  to 
no  more  than  12  hours.  The  duty  period 
required  under  this  paragraph  (b)(1) 
may  be  extended  to  14  hours  when  the 
extension  is  du4  to  operational  delays. 

(ii)  If  at  least  6  hours  notice  is  given 
the  scheduled  duty  period  is  limited  to 
no  more  than  Id  hours.  The  duty  period 
required  under  this  paragraph  (b)(1) 
may  be  extended  to  12  hours  when  the 
extension  is  duf  to  operational  delays. 

(iii)  If  at  least  4  hoius  notice  is  given 
the  scheduled  duty  period  is  limited  to 
no  more  than  8  hours.  The  duty  period 
required  under  this  paragraph  (b)(1) 
may  be  extended  to  10  hours  when  the 
extension  is  due  to  operational  delays. 

(iv)  If  fewer  than  4  hours  notice  is 
given  the  scheduled  duty  period  is 
limited  to  no  more  than  6  hours.  The 
duty  period  required  under  this 
paragraph  (b)(1)  may  be  extended  to  8 


hours  whoi  the  extension  is  due  to 
operati(mal  delays. 

(2)  A  certificate  holder  may  assign  a 
flight  crewmember  to  a  reserve 
assignment  and  a  flight  crewmember 
may  accept  a  duty  period  if,  for  each  24- 
hour  period,  the  flight  crewmember 
receives  at  least  a  regularly  scheduled  6- 
hour  period  that  is  protected  from  any 
contact  by  the  certificate  holder.  The 
hours  of  the  6-hour  protected  time 
period  must  be  assigned  before  the  flight 
crewmember  begins  the  reserve  time 
assignment  and  must  occur  at  the  same 
time  during  each  24-hour  period  during 
a  reserve  time  assignment.  Any  duty 
period  assignment  must  be  scheduled  to 
be  completed  within  the  18  hour  reserve 
period.  The  length  of  the  duty  period 
and  the  subsequent  rest  period  must  be 
in  accordance  with  §  135.263. 

fl35.2S7    Additional  flight  cfewmember 
duty  period  and  flight  lime  scheduling 
Hmnations. 

(a)  A  flight  crewmember  is  not 
considered  to  be  scheduled  for  a  duty 
period  in  excess  of  the  scheduled  duty 
period  limitations  if  the  duty  pwiods  to 
which  he  or  she  is  assigned  are 
scheduled  and  normally  terminate 
within  the  limitations,  but,  due  to 
operational  delays,  the  flights  to  which 
he  or  she  is  assigned  are  not  at  block  out 
time  expected  to  reach  their  destination 
within  the  scheduled  duty  period. 
However,  no  air  carrier  may  schedule  a 
flight  crewmember,  nor  may  a  flight 
crewmember  accept  a  flight  that  at  block 
out  time  would  extend  the  flight 
crewmembers  scheduled  duty  period 
maximum  more  than  two  hours,  as 
provided  in  §  135.263. 

(b)  A  flight  crewmember  is  not 
considered  to  be  scheduled  for  flight 
time  in  excess  of  the  flight  time 
limitations  if  the  flights  to  which  he  or 
she  is  assigned  are  scheduled  and 
normally  terminate  Avithin  the 
limitations,  but  due  to  operational 
delays  are  not  at  block  out  time 
expected  to  reach  their  destination 
within  the  scheduled  time. 

§135.269    Waeldy  and  monthly  flight 
crawmamber  flight  Ume  limitations. 

No  certificate  holder  may  schedule 
any  flight  crewmember  and  no  flight 
crewmember  may  accept  an  assignment 
for  flight  time  under  this  part  if  that 
flight  crewmember's  total  flight  time  for 
a  certificate  holder  under  parts  91. 121. 
and  135  of  this  chapter  will  exceed — 

(a)  32  hours  in  any  7  consecutive 
calendar  days. 

(b)  100  hours  in  any  calendar  m<mth. 


1 136,271    AddMenai  flight  cwwmsinbef 
rast  fSQulfMMnts^ 

(a)  No  certificate  holder  may  assign 
any  flight  crewmember  and  no  flight 
crewmember  may  accept  any  duty 
period  or  flight  time  with  the  certificate 
holder  unless  the  flight  crewmember 
has  had  at  least  the  minimum  rest 
required  under  this  subpart. 

(b)  No  certificate  holder  may  assign 
any  flight  crewmember  and  no  flight 
creMrmember  may  accept  any  duty  with 
the  certificate  holder  during  any 
required  rest  period.  For  example  the 
flight  crewmember  may  not  be  required 
to  contact  the  certificate  holder,  answer 
the  telephone,  carry  a  beeper,  remain  at 
a  specific  location  or  in  any  other  way 
be  responsible  to  the  air  carrier  diulng 
a  rest  period. 

(c)  Kest  periods  that  are  required 
under  this  subpart  can  occur 
concurrently  widi  any  other  rest  period. 

(d)  The  reduced  rest  periods  allowed 
imder  §  135.263  may  only  be  used  due 
to  operational  delays  and  may  not  be 
scheduled  in  advance. 

(e)  Each  certificate  holder  shall 
provide  each  flight  crewmember  who  is 
assigned  to  one  or  more  duty  periods, 
standby  duty,  or  reserve  time  a  rest 
period  of  at  least  36  consecutive  hours 
diuing  any  7  consecutive  calendar  days. 

(f)  Each  certificate  holder  must 
provide  each  flight  crewmember 
assignedto  assigned  time,  when  the 
assigned  time  is  not  part  of  a  duty 
period,  a  rest  period  of  at  least  10  hours 
before  the  commencement  of  a 
subsequent  duty  period. 

(g)  &ch  certificate  holder  must 
provide  each  flight  crewmember  at  least 
48  consecutive  hoiu«  of  rest  upon  retiun 
to  the  flight  crewmember's  home  base 
after  completion  of  one  or  more  duty 
periods  that  terminate  in  a  time  zone  or 
zones  that  differs  from  the  time  zone  of 
the  flight  crewmember's  home  base  by 

6  or  more  hours  and  the  flight 
crewmember  remains  in  that  time  zone 
or  zones  for  at  least  48  consecutive 
hours.  The  flight  crewmember  must 
receive  this  rest  before  beginning  a 
subsequent  duty  period.  The  home  base 
is  determined  by  the  certificate  holder 
and  is  where  that  crewmember  is  based 
and  receives  schedules. 


f  136.273    Deadhead  transportation. 

Time  spent  in  transportation,  not 
local  in  diaiacter,  that  a  certificate 
holder  requires  of  a  flight  crewmember 
and  provides  to  transport  the 
crewmember  to  an  airport  at  which  he 
or  she  is  to  serve  on  a  flight  as  a 
crewmember,  or  frtHn  an  airport  at 
which  he  or  she  was  relieved  from  duty 
to  return  to  his  or  her  home  station  is 
not  considered  part  of  a  rest  period.  For 


duty  period  limitation  purposes  the 
certificate  holder  and  flight 
crewmember  must  consider  deadhead 
time  as  assigned  time  or  as  part  of  a  duty 
period  associated  with  flight. 

1138.278   Duty  period  and  flight  tf  me 
Nfflitatlons:  Other  flying  for  s  osrUficats 
hoidar. 

No  flight  crewmember  who  is 
employed  by  a  certificate  holder 
conducting  operations  under  this  part 
may  do  any  other  duty  or  flying  for  a 
certificate  holder  conducting  operations 
imder  part  121  or  part  135  of  this 
chapter  if  that  duty  or  flying  for  a 
certificate  holder  plus  his  or  her  duty  or 
flying  under  this  part  will  exceed  any 
duty  period  or  flight  time  limitation  in 
this  part.  This  section  applies  to  any 
other  duty  at  flying  under  part  91,  part 
121,  or  part  135  of  this  chapter  for  a 
certificate  holder  whether  the  duty  or 
flying  precedes  or  follows  the  flight 
crewmember's  flying  under  this  part 

1138.271    [Radaaignaladaa  1136.277] 

10.  Section  135.271  is  redesi^ated  as 
§  135.277  and  revised  to  read  as  follows: 

1135.277    Additional  flight  crewmember 
rest  rsquirsmants. 

(a)  No  certificate  holder  may  assign 
any  flight  crewmember  and  no  flight 
crewmember  may  accept  any  duty 
period  or  flight  time  with  the  certificate 
holder  unless  the  flight  crewmember 
has  had  at  least  the  minimum  rest 
required  under  this  subpart. 

(b)  No  certificate  holder  may  assign 
any  flight  crewmember  and  no  flight 
crewmember  may  accept  any  duty  with 
the  certificate  holder  during  any 
required  rest  period.  For  example  the 
flight  crewmember  may  not  be  required 
to  contact  the  certificate  holder,  answer  ' 
the  telephone,  carry  a  beeper,  remain  at 
a  specific  location  or  in  any  other  way 
be  responsible  to  the  air  carrier  during 

a  rest  period. 

(c)  Rest  periods  that  are  required 
under  this  subpart  can  occur 
concurrently  with  any  other  rest  period. 

(d)  The  reduced  rest  periods  allowed 
under  §  135.263  may  only  be  used  due 
to  operational  delays  and  may  not  be 
scheduled  in  advance. 

(e)  Each  certificate  holder  shall 
provide  each  flight  crewmember  who  is 
assigned  to  one  or  more  duty  periods, 
standby  duty,  or  reserve  time  a  rest 
period  of  at  least  36  consecutive  hours 
during  any  7  consecutive  calendar  days. 

(f)  Each  certificate  holder  must 
provide  each  flight  crewmember     • 
assigned  to  assigned  time,  when  the 
assigned  time  is  not  part  of  a  duty 
period,  a  rest  period  of  at  least  10  hours 
before  the  commencement  of  a 
subsequent  duty  period. 


(g)  Each  certificate  holder  must 
provide  each  flight  crewmember  at  least 
48  consecutive  hours  of  rest  upon  return 
to  the  flight  crewmember's  home  base 
after  completion  of  one  or  more  duty 
periods  that  terminate  in  a  time  zone  or 
zones  that  differs  from  the  time  zone  of 
the  flight  crewmember's  home  base  by 
6  or  more  hours  and  the  flight 
crewmember  remains  in  that  time  zone 
or  zones  for  at  least  48  consecutive 
hours.  The  flight  crewmember  must 
receive  this  rest  before  beginning  a 
subsequent  duty  period.  Ilie  home  base 
is  detenhined  by  the  certificate  holder 
and  is  where  that  crewmember  is  based 
and  receives  schedules. 

Issued  in  Washington,  D.C.  on  December 
11,1995. 

Thomas  C  Aocudi, 

Acting  Director,  Flight  Standards  Service. 
[FR  Doc.  95-30547  Filed  12-14-95;  8:45  am) 
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14  CFR  Part  121 
(Docket  Na  27264] 
KN  2120-AF96 

The  Age  60  Rula 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Disposition  of  comments  and 
notice  of  agency  decisions. 

SUMMARY:  This  action  announces  FAA's 
decisions  on  a  number  of  issues 
regarding  the  FAA's  "Age  60  Rule".  The 
issues  include:  responding  to  the 
comments  requested  in  1993  regarding 
various  aspects  of  the  Age  60  Rule, 
including  the  "Age  60  Project, 
Consolidated  Database  Experiments. 
Final  Report",  and  issues  raised  by 
pilots  seeking  exemptions  from  the  Age 
60  Rule,  issues  raised  by  a  petition  for 
rulemaking  by  the  Professional  Pilots 
Federation  (PPF),  requesting  the  FAA  to 
remove  the  Age  60  Rule. 

After  review  of  all  comments,  studies, 
and  other  pertinent  information,  the 
FAA  has  determined  not  to  initiate 
rulemaking  to  change  the  Age  60  Rule 
at  this  time.  The  FAA  also  has  decided 
not  to  grant  any  of  the  pending  petitions 
for  exemption  or  rulemaking. 
ADDRESSES:  The  complete  docket 
containing  recent  comments  on  the  Age 
60  Rule,  including  copies  of  studies 
related  to  the  Age  60  issue,  may  be 
examined  at  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel  (AGC-200),  Rules  Docket. 
Room  915-G,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
weekdays  (except  Federal  holidays) 
between  8:30  a.m.  and  5:00  p.m. 


Availability  of  Disposition 

Any  person  may  obtain  a  copy  of  this 
Disposition  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs,  Attention: 
Public  Inquiry  Centw.  APA-220,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-3484.  Requests  should  be 
identified  by  the  docket  niunber  of  this 
Disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  V.  Meier,  jr.,  AFS-240, 
Regulations  Branch,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
Telephone  (202)  267-3749  or  (202)  267- 
8086. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  121.383(c)  of  the  Federal 
Aviation  Regulations  (FAR)  (14  CFR 
§  121.383(c))  prohibits  any  air  carrier 
from  using  the  services  of  any  person  as 
a  pilot,  and  prohibits  any  person  irom 
serving  as  a  pilot,  on  an  airplane 
engaged  in  operations  under  part  121  if 
that  person  has  reached  his  or  her  60th 
birthday.  The  FAA  adopted  the  "Age  60 
Rule",  as  it  has  come  to  be  known,  in 
1959  (24  FR  9767,  December  5. 1959). 

In  late  1990,  the  FAA  initiated  a  study 
aimed  at  consolidating  available 
accident  data  and  correlating  it  with  the 
amount  of  flying  by  pilots  as  a  function 
of  their  age.  This  resulted  in  a  document 
entitled  "Age  60  Project,  Consolidated 
Database  Experiments,  Final  Report", 
dated  March  1993  (the  "Hilton  Study"). 
The  FAA  held  a  public  meeting  and 
requested  comments  regarding  various 
issues  related  to  the  Age  60  Rule, 
including  the  Hilton  Study  (58  FR 
21336,  April  20,  1993).  The  FAA  has 
reviewed  the  written  comments 
received  in  the  docket  (Docket  No. 
27264)  and  to  the  comments  presented 
at  the  public  meeting.  The  FAA  is  also 
responding  to  a  number  of  pending 
petitions  from  pilots  seeking  an 
exemption  from  the  Age  60  Rule. 
Finally,  the  FAA  is  responding  to  a 
petition  for  rulemaking  submitted  by  the 
Professional  Pilots  Federation  (PPF). 

This  document  describes  the  history 
and  basis  for  the  rule,  the  major  events 
during  the  history  of  the  rule,  the  FAA's 
response  to  the  issues  raised  above,  and 
the  FAA's  rationale  for  maintaining  the 
Age  60  Rule. 

1(a).  Basis  for  the  1959  Rule 

The  FAA  promulgated  the  Age  60 
Rule  in  1959  because  of  concerns  that  a 
hazard  to  safety  was  presented  by 
utilization  of  aging  pilots  in  air  carrier 
operations.  As  noted  in  that  rulemaking. 
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the  agency  ftnind  "that  there  is  a 
progressive  d^terionrtian  of  certain 
impcntant  ph]|siological  and 
psychological|functioas  with  age,  that 
significant  mfljdical  defects  attrn}ut^le 
to  this  degenerative  process  occur  at  an 
increasing  rate  as  age  increases,  and  that 
sudden  incapacity  due  to  such  medical 
defects  becomes  more  frequent  in  any 
group  reaching  age  60."  24  FR  9767.  It 
also  found  that  "(sluch  incapacity,  due 
primarily  to  h^ert  attacks  and  strokes, 
cannot  be  predicted  accurately  as  to  any 
specific  indivjjdual  on  the  basis  of 
presently  available  scientific  tests  and 
criteria."  24  PR  9767.  TheFAA  noted 
"(either  factors,  even  less  susceptible  to 
precise  measu^ment  as  to  their  effect 
but  which  mu|t  be  considered  in 
omnection  with  safety  in  flight,  resuh 
simply  from  aging  alone  and  are.  with 
some  variatioils,  applicable  to  all 
individuals.  These  relate  to  loss  of 
ability  to  perform  highly  skilled  tasks 
rapidly,  to  resist  fatigue,  to  maintain 
phjrsiosl  stamina,  to  perform  effectively 
in  a  complex  ^nd  stressful  enviroimient, 
to  apply  experience,  judgment  and 
reasoning  rapifUy  in  new,  changing  and 
emergency  situations,  aiui  to  learn  new 
techniques,  skills  and  procedures."  24 
FR  9767.  White  the  FAA  recognized  that 
such  losses  generally  start  well  before 
age  60,  the  ageaicy  determined  that 
beyond  age  59  the  risks  associated  with 
these  losses  become  unacceptable  for 
pilots  in  part  121  operations. 

The  agmcy  noted  that.,  due  to 
seniority,  olde^  pilots  tend  to  "fly  the 
largest,  highest-performance  aircraft, 
carrying  the  giteatest  number  of 
passengers  ovfr  the  longest  non-stop 
distances,"  in  the  highmt  density  traffic 
24  FR  9767.  Tie  FAA  concluded  that, 
because  of  the  high  risks  involved, 
persons  should  be  precluded  from 
piloting  aircraft  in  part  121  operations 
after  raachins  age  60. 

While  the  Age  60  Rule  prohibits  pilots 
from  operating  aircraft  imder  part  121 
after  reaching  their  60th  birthdays,  it 
does  not  impose  mandatory  retirement 
for  affiected  pilots.  A  pilot  may  work  as 
a  flight  enginef  r  or  flight  instructor  in 
operations  coi^ucted  under  part  121  or 
may  work  as  a  jpilot  in  operations 
outside  of  part;  121.  The  pilot  also  may 
function  as  an  instructor  or  evaluator  in 
simulators,  an  area  that  has  expanded 
over  the  years. 

1(b).  Subsequent  Rulemaking  Actions 

In  the  early  i980's,  the  FAA  explcu^d 
possible  changes  to  the  Age  60  Rule, 
stemming  froni  direction  from  Congress 
in  1979  that  the  National  Institutes  of 
Health  (NIH)  study  the  desirability  of 
mandatory  agej  retirement  for  certain 
pilots.  (P.L.  96(-171).  The  NIH  assigned 


the  National  Institute  on  Aging  (NIA) 
the  primary  responsibility  for 
implementing  the  legislation.  In  the 
report  from  this  study,  "Report  of  the 
National  Institute  on  Aging  Panel  on  the 
Experienced  Blot  Study"  (August  1981) 
(NiH  report).  NIA  recommend  that  the 
age  60  limit  be  retained.  Among  other 
things,  the  panel  concluded  that,  while 
no  medical  significance  could  be 
attached  to  age  60  as  a  mandatory 
retirem^t  age,  age-related  health 
changes  endlanger  aviation  safety  and  no 
medical  or  performance  appraisal 
system  could  be  identified  that  would 
single  out  pilots  who  would  pose  a 
harard  to  safety.  The  conclusions 
reached  by  the  NLA  panel  and  the 
supporting  statements  contained  in  the 
report  pointed  to  an  inability  to 
distinguish  those  persons  who,  as  a 
consequence  of  aging,  present  a  threat  to 
air  safety  from  those  who  do  not.  The 
following  recommendations  were  made: 

1.  The  age  60  limit  should  be  retained 
for  pilots  in  command  and  first  officers. 

2.  The  FAA  or  some  other  appropriate 
Federal  agency  should  be  requested  to 
engage  in  a  systematic  program  to 
collect  the  medical  and  |>erformance 
data  necessary  to  consider  relaxing  the 
age  60  rule. 

3.  In  view  of  the  growing  importance 
of  commuter  air  carriers,  the  age  60 
limit  should  be  extended  to  cover  all 
pilots  engaged  in  carrying  passengers  for 
hire,  specifically  including  operations 
under  part  135  to  provide  a  level  of 
safety  equivalent  to  that  provided  in 
part  121  operations. 

As  part  of  its  study,  NIA  looked  at 
information  on  functional  decline  with 
age  and  the  increased  frequency  of  a 
number  of  medical  disorders  (including 
cardiovascular  disease,  neurological  and 
mental  disorders,  and  changes  in 
perceptual,  psychomotor  and 
intellectual  functions)  associated  with 
aging.  In  addition,  NIA  looked  at  death 
and  disability  rates  in  air  carrier  pilots 
and  flight  engineers,  death  rates  in  the 
general  population,  and  accident  rates 
for  pilots. 

In  response  to  the  NIH 
recommendations,  in  1982  the  FAA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  on  the 
Age  60  Rule  (47  FR  29782,  July  8, 1982). 
The  FAA  was  considering  identifying  a 
select  group  of  pilots  who  would 
continue  flying  in  part  121  operations  in 
order  to  allow  the  FAA  to  collect  data 
on  selected  pilots,  age  60  and  over, 
flying  in  actual  o{>erations  under  part 
121.  The  FAA  was  also  considering 
establishing  age  limits  for  flight 
engineers  serving  on  airplanes  operated 
under  part  121.  The  FAA  withdrew  the 
ANPRM  in  1984  (49  FR  14692,  April  12, 


1984).  The  FAA  found  that  valid  tests 
did  not  exist  for  selecting  a  group  of 

Silots  age  60  and  over  who  could  act  as 
le  test  group  far  collecting  data.  The 
FAA  was  concerned  that  without  valid 
selection  tests  these  pilots  would  create 
an  unacceptable  samy  ride  to  part  121 
operations.  The  FAA  also  statmi  that  it 
was  not  appropriate  to  establish  an  age 
limit  for  flight  engineers  at  that  time. 

I(c}.  1993  Request  for  Comments  on  Age 
60  Rule  and  Hilton  Study 

In  late  1990  the  FAA  contracted  for 
the  Hilton  Study,  a  2-year  study  to 
consolidate  accident  data  and  correlate 
it  with  flying  experience  and  age  of 
pilots.  This  study  analyzed  accident 
data  between  1976  and  1988.  Although 
the  focus  of  the  study  was  on  part  121 
pilots,  the  study  analyzed  the  accident 
rates  for  pilots  in  part  91. 121,  and  135 
operations  holding  Class  I.  Class  0,  uid 
Class  m  medical  certificates.  The 
authors  of  the  study  found  "no  hint  of 
an  increase  in  acddeut  rate  for  pilots  of 
scheduled  air  carriers  as  they  neared 
their  60th  birthday"  but  noted  that  there 
were  no  data  available  on  scheduled  air 
carrier  pilots  beyond  age  60.  Observing 
a  "hint,  and  a  hint  only,"  of  an  increase 
in  accident  rates  for  Class  Ui  pilots  older 
than  63  years  of  age,  they  concluded 
that  "one  could  cautiously  increase  the 
retirement  age  to  age  63." 

In  addition,  on  April  20, 1993,  the 
FAA  published  a  notice  of  public 
meeting  and  request  for  comments 
regarding  various  aspects  of  the  Hilton 
Study.  (58  FR  21336:  April  20, 1993.) 
The  public  meeting  was  held  on 
September  29  and  30, 1993,  and  the 
comment  period  closed  on  October  15, 
1993.  In  response  to  the  FAA's  notice  of 
public  meeting  and  request  for 
comments,  46  members  of  the  public 
made  presentations  at  the  public 
meeting,  and  the  FAA  received 
approximately  1,200  written  comments 
on  the  Hilton  Study  and  the  Age  60  Rule 
in  general  before  the  close  of  the 
comment  period. 

1(d).  Commuter  Rule 

The  FAA  addressed  the  Age  60  Rule 
in  a  Notice  of  Proposed  Rulemaking 
(Notice  95-5,  60  FR  16230,  March  29, 
1995)  that  would  require  certain 
commuter  operators  that  now  conduct 
operations  under  part  135  to  conduct 
those  operations  under  part  121  (the 
"Commute  Rule").  In  that  notice,  the 
FAA  proposed  to  apply  all  part  121 
rules,  including  the  Age  60  Rule,  to 
those  pilots  currently  employed  in 
certain  part  135  scheduled  operations 
who  would  be  affected  by  the  Commuter 
Rule.  In  response  to  Notice  95-5  the 
FAA  received  many  comments  dealing 


with  the  question,  not  raised  by  Notice 
95-5.  of  wh^er  there  should  be  an  age 
limitation  for  part  121  pilots  and  what 
that  age  should  be.  To  that  extent  those 
comments  have  been  considered  in  this 
IXspodtion. 

1(e).  Public  Comment 

1993  Meeting  and  Request  for 
Comments 

In  addition  to  the  comments  at  the 
1993  public  meeting  and  received 
during  the  omunent  period,  the  FAA 
received  over  2,000  comments  after  the 
comment  period  closed.  The  issues 
raised  in  the  comments  by  both  sets  of 
coramenters  are  similar  and  will  be 
discussed  together.  The  majority  of  the 
commentera  at  the  pubhc  meeting  and 
those  submitting  written  comments 
before  the  close  of  the  comment  period 
are  in  fevor  of  raising  the  age  limit, 
while  the  majority  of  conunenters 
submitting  written  comments  after  the 
close  of  the  comment  period  are  against 
raising  the  age  Umit.  Commentere  in 
favor  of  raising  the  age  limit  offer 
several  diffierent  alternatives,  ranging 
from  age  62  to  no  age  limit.  Some 
conunenters  opposed  to  a  rule  change 
state  that  the  age  limit  should  be 
decreased  to  age  55. 

Commuter  Rule 

In  addition  to  the  above  comments, 
over  2,000  comments  on  the  age  60 
issue  (including  about  1,000  postcards 
from  members  of  an  airline  pilot 
organization)  were  received  in  the 
docket  established  for  the  Commuter 
Rule.  The  overwhelming  majority  of 
these  conmients  support  maintaining 
the  ^e  60  Rule  and  do  not  express 
opinions  that  are  different  from  other 
comments  received  in  response  to  the 
public  meeting  and  request  for 
comments  in  Docket  27264. 

The  issues  raised  at  the  pubUc 
meeting,  the  written  comments,  and  the 
Commuter  Rule  are  discussed  below. 

1(f).  Professional  Pilots  Federation  ' 
Petition  for  Rulemaking  To  Repeal  the 
Age  60  Rule 

The  PPF,  an  organization  whose 
membership  is  composed  of  pilots  who 
oppose  the  Age  60  Rule,  filed  a  petition 
for  rulemaking  in  July  1993  (Docket 
27375;  58  FR  46585,  September  2, 1993) 
that  requests  the  removal  of 
§  121.383(c).  PPF  believes  that  Federal 
law  and  policy,  operational  and 
regulatory  developments  since 
promulgation  of  the  rule,  and  the  results 
of  the  Hilton  Study  warrant  the  removal. 

In  its  petition,  the  PPF  states  that  the 
Age  60  Rule  has  no  basis  in  feet;  refusal 
to  repeal  the  rule  would  constitute 


arbitrary  and  capricious  action  by  the 
FAA,  contrary  to  the  provisions  of  the 
Administrative  Procedure  Act;  refusal  to 
repeal  the  rule  without  evidence  of  a 
need  to  retain  it  in  the  interest  of  public 
safety  is  inconsistent  with  Federal 
poUcy  against  age  discrimination;  and 
repeal  of  the  rule  would  have  a  positive 
economic  impact  on  the  U.S.  afr  carrier 
industry. 

In  addition,  the  PPF  states  that  the 
FAA  should  exercise  leadership  in  the 
international  commimity  and  repeal  the 
Age  60  Rule;  the  Age  60  standard  in 
IQ\0  Aimex  1  is  ready  for  change;  and 
the  JAA  has  proposed  increasing  the 
maximum  age  limit  for  air  transport 
pilots  to  65.  (The  FAA  notes  that  JAA's 
proposal  is  to  allow  pilots  to  operate  in 
multi-pilot  operations  up  to  the  age  of 
65,  provided  no  more  than  one  pilot  in 
the  cockpit  is  over  the  age  of  60.) 

The  major  issues  broi^t  up  in  the 
PPF's  petition  for  rulemaking  (such  as 
age  discriminatitm,  the  Hilton  Study, 
economic  impacts  of  the  Age  60  Rule. 
etc.)  are  discussed  below  in  connection 
with  the  disposition  of  comments  in 
Docket  No.  27264.  Because  the  FAA  has 
determined  that  there  is  insufficient 
justification  to  change  the  Age  60  Rule 
at  this  time  and  that  the  rule  is 
consistent  with  Federal  law.  PPFs 
petition  for  rulemaking  will  be  denied 
in  a  separate  document. 

1(g).  Petitions  for  Exemption  From  the 
Age  60  Rule 

Over  the  yean  the  FAA  has  received 
numerous  petitions  for  exemption  from 
the  Age  60  Rule.  The  FAA  consistently 
has  denied  these  petitions.  Some 
petitioners  have  sought  review  in  the 
United  States  Coiirts  of  Appeals,  and  the 
Courts  have  upheld  the  denials. 
However,  in  1992  when  the  Hilton 
Study  was  underway,  the  FAA  delayed 
action  on  the  pending  petitions  for 
exemption  and  those  newly  received. 
Most  of  the  issues  raised  by  the 
petitions  were  so  intertwined  with  the 
underlying  Age  60  Rule  issues,  the  FAA 
chose  to  defer  action  pending 
deliberation  of  the  broader  issues 
involving  the  Age  60  Rule  itself.  There 
are  currently  over  100  petitions  for 
exemption  pending.  Summaries  of  the 
petitions  were  published  in  the  Federal 
Register,  and  comments  were  received 
for  some  of  the  petitions.  These 
comments  expressed  opinions  and  did 
not  provide  the  FAA  with  new 
information.  The  issues  raised  by 
commenters  are  discussed  in  sections  n, 
in,  and  V  below. 

Overall,  the  petitioners  provide 
similar  information  and  arguments  that 
they  contend  justify  exemptions.  Fart  of 
their  assertions  involve  their  personal 


fitness  (see  section  11(a))  and  the  abiUty 
of  the  FAA  to  test  them  individually 
with  simulators  (see  section  111(a)).  They 
state  that  they  hold  or  are  qualified  to 
hold  first-class  airman  medical 
certificates  (see  section  111(b)).  Some 
state  that  they  have  extensive  skill  and 
experience  as  pilots  (see  section  11(c)). 
They  also  note  that  the  FAA  gives  many 
exemptions  to  yoimger  pilots  for  various 
medical  conditions  (see  section  in(b)). 

The  petitioners  also  contend  that  Hxe 
Age  60  Rule  is  discriminatory  (see 
section  V(b)).  In  addition,  the 
petitioners  state  that  the  Age  60  Rule  is 
an  arbitrary  age  and  that  the  age  of  60 
has  not  scientifically  been  shown  to  be 
an  accurate  predictor  of  health  or  ability 
(see  section  11(a)).  They  state  that  studies 
used  by  the  FAA  in  the  past  to  justify 
the  rule  are  flawed,  including  the  NM 
Study  and  the  reports  prepared  by 
Richard  Golaszewski  (Acumenics 
Research  and  Technology,  Incorporated, 
The  Influence  of  Total  Flight  Time, 
Recent  Flight  Time  and  Age  on  Pilot 
Accident  Rates,  Final  Report  (1983) 
(First  Golaszewski  Report);  General 
Aviation  Safety  Studies:  Preliminary 
Analysis  of  Pilot  Proficiency  (1991)  and 
his  subsequent  work.  Additional 
Analysis  of  General  Aviation  Pilot 
Proficiency  [1993)  (Second  Golaszewski 
Report)  (section  n(b)).  They  state  that 
pilots  at  age  60  are  in  the  safest  age 
group  and  that  forcing  them  to  retire 
results  in  individuals  with  less 
experience  serving  as  pilots,  resulting  in 
lower  safety  (sections  11(c)  and  V(f)). 
They  state  that  sudden  incapacitation  is 
not  a  cause  of  accidents  in  Part  121 
operations  (section  n(a)).  They  state  that 
the  rule  was  promulgated  for  economic 
reasons  alone  (section  V(a)).  They  state 
that  the  rule  is  contrary  to  the  Age 
Discrimination  in  Employment  Act 
(section  V(b)).  They  point  out  that  other 
coimtries  have  higher  retirement  ages 
for  their  pilots  (section  V(c)).  They  state 
that  deleting  the  rule  would  save  the  air 
carriers  money  (section  IV(a)). 

Under  49  U.S.C.  44701(e)  \he  FAA,  in 
its  discretion,  may  grant  exemptions 
from  the  requirer  lents  of  a  regulation  if 
it  finds  that  such  an  exemption  is  in  the 
public  interest.  Section  11.25  (14  CFR 
§  11.25)  provides  procedures  for 
petitioning  for  an  exemption.  Section 
11.25(b)(5)  provides  that  such  a  petition 
must — 

Contain  any  information,  views,  or 
arguments  available  to  the  petitioner  to 
support  the  action  sought,  the  reasons  why 
the  petition  would  be  in  the  public  interest 
and,  *  *  •  the  reason  why  the  exemption 
would  not  adversely  affect  safety  or  the 
action  to  be  taken  by  the  petitioner  to  provide 
a  level  of  safety  equal  to  diat  provided  by  the 
rule  from  which  the  exemption  is  sought. 
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The  petitioDen  have  the  burden  of 
showinE  that  the  exeiiption  is  }ustified. 

The  FAA  does  not  doubt  that  the 
petitkaers.  in  genenl.  are  well- 
qualified,  expeiienoed.  and  safe  pilots. 
Hovrever.  no  petitioD^  has  suggested  at 
shown  how  he  or  sbei  is  unique 
compared  to  others  w^o  are  sul^sct  to 
thenile. 

To  the  extent  that  detitioneR' 
comments  involve  tb|  justification  for 
the  Age  60  Rule  itaelll  these  issues  are 
discussed  in  sections  H,  m.  and  V 
below. 

As  to  individual  petitioners'  fitness  to 
serve  as  pilots  pest  thb  age  of  60,  which 
petiti<mer8  assert  can  Im  demonstrated 
by  individualized  testing  or  evaluation, 
no  petitioner  has  sub^iitted  a  protocol, 
nor  is  the  FAA  awaie  of  a  protocol,  that 
would  permit  the  FAA  to  adeouately 
assew  an  a^ng  individual's  relative 
risks  of  incapacitation,  either  sudden  or 
subUe.  Iltey  have  nra  shown  how  their 
circumstances  are  difrerent  in  a 
significant  way  from  ^>then  subject  to 
the  rule.  For  instance;  there  is  nothing 
unique  in  petitionen  holding  fitsKlass 
airman  medical  cotttMcates;  all  pilots 
w^o  exercise  the  privileges  of  sn  Air 
Transport  Pilot  carti£t:ate  are  required 
to  hold  a  fbst-cliBSS  aitman  medical 
certificate.  Numerousipilots  operating 
under  part  121,  who  4re  approaching 
age  60,  have  long,  diidnguished  careers. 
Indeed,  the  FAA  con^dcaed  these  issues 
in  response  to  the  comments  in  Docket 
27264.  and  they  are  hirther  responded 
to  below. 

The  FAA  has  determined  that  the 
petitionen  have  not  shown  their 
circumstances  to  be  unique  compared 
with  those  w^o  comply  with  the  rule, 
and  that  the  issues  thfy  raise  sre  more 
appropriately  considamd  in  connection 
with  whether  the  FAA  should  propose 
to  change  the  general  rule.  The  FAA 
will  in  separate  docuiients  d«iy  the 
pending  petitions  for  exanptim  from 
the  Age  60  Rule. 

In  addition,  the  FAA  intends  to 
hsndle  future  petitions  for  exemptions 
for  the  Age  60  Rule  differently.  Hie 
normal  procedures  fof  handling 
petitimu  for  exempti<)n  are  set  faith  in 
§§11.25  and  11.26.  Tfiey  inchide 
publishing  a  summary  o(  the  petition, 
reviewing  any  OMnnients  received,  and 
issuing  an  individualized  grant  or 
denial  of  the  petition  that  recites  the 
basis  for  the  petition  and  the  FAA's 
analysis  as  to  why  it  is  granted  or 
denied.  This  process  can  take  a 
substantial  amount  of  time.  It  appears 
not  to  be  necessary,  however,  to  carry 
out  all  these  steps  for  future  petitions 
for  exemption  from  ttie  Age.60  Rule  that 
are  substantially  similar  to  those 
discussed  here.  In  the  future,  the  FAA 


will  deny  any  petition  fotr  exemption 
from  the  Age  60  Rule  without  &st 
publishing  it  for  comment  imless  it 
ccmtains  a  prcmosed  technique,  not 
discussed  in  this  Diqtoeition.  to  assess 
an  individual  pilot's  abilities  and  risks 
of  subtle  and  ntdden  incapacitation. 
Petitions  that  do  not  contain  new 
infonnetion  or  a  protocol  that  may  allow 
the  FAA  to  aocinately  assess  the 
individual  will  be  summarily  denied.  A 
copy  of  this  di^wsition  will  be  attadied 
to  the  denial  to  ex{dain  the  basis  for  the 
FAA's  denial.  Any  petition  that  does 
contain  such  a  proposal  will  be 
processed  and  evaluated  as  provided  in 
§§11.25  and  11.26. 

n.  Concerns  Regarding  Aging  Pilots 

After  considering  all  comments  and 
known  studies.  FAA  concludes  that 
concerns  regarding  aging  pilots  and 
underlying  the  original  nue  have  not 
been  showm  to  be  invalid  or  misplaced. 

n(a).  Physical  Degradation  with  Age 

As  noted  above,  the  Age  60  Rule  was 
promulgated  in  1959  to  address  the 
progressive  deterioration  of 
physiological  and  psychological 
functions  with  age  and  an  increasing 
occurrence  of  significant  medical 
defects  and  sudden  incapacitation 
associated  with  this  degenerative 
process.  While  emphasizing  heart 
attacks  and  strokes,  the  agency  also 
noted  "other"  factors,  less  susceptible  to 
precise  measurement,  resulting  from 
aging  alone.  Major  emphasis  was  placed 
on  the  difficulties  in  attempting  to 
predict  inca[>acity. 

Several  commentere  state  that  the 
death  rate  in  general  and  the 
cardiovascular,  death  rate  in  particular 
for  men  in  the  relevant  age  groups 
declined  dramatically  between  1960  and 
1989.  The  commenters  believe, 
therefore,  that  the  age  limit  could  be 
raised.  Other  cimunraitere,  however, 
state  that  insurance  statistics  show  a 
dramatic  rise  in  cardiovascular  disease 
in  people  over  age  50. 

In  the  35  yeara  since  the  rule  was 
introduced,  there  has  been  remaricable 
progress  in  medicine,  particularly  in  the 
ability  to  evaluate  cardiovascular  fimess 
and  in  the  diagnosis  and  treatment  of 
cardiac  and  cerebrovascular  illness.  For 
exan^ple,  cardiovascular  disease  rises 
with  age,  steeply,  beginning  between 
ages  55  and  65,  and,  though  mortality 
has  dropped  since  1960,  cardiovascular 
disease  remains  the  most  frequent  cause 
of  death  in  pilots  and  the  general 
population.  With  this  increased 
incidence  of  cardiovascular  disease  in 
the  older  population,  the  risk  for 
unexpected  threatening  events  is  raised. 
Cardiac  events  (e.g.,  heart  attacks. 


sudden  death)  during  flight  have 
continued  to  occur  in  low  but  ftdrly 
consistent  numben  over  the  yeara  and 
have  caused  aeneral  aviation  accidents. 

Other  conmtions  are  Imown  to 
increase  in  incidence  or  to  become  more 
complicated  with  aging.  Many  present 
greater  difficulties  of  detection  and  risk 
assessment  than  does  caidiovascular 
disease.  Among  these  are 
cerebrovascular  disease;  malignancies; 
endocrine  dysfunction;  neurol^cal 
disordns:  psydilatric  diamoses 
including  depression;  uid  decline  in 
sensory  and  motor  capabilities.  Tliere 
has  been  an  increeaing  awareness  of  the 
more  subtle  adverse  conditions  afiiacting 
performance,  those  related  to  cognitive 
functioning. 

The  concepts  of  "age-related  cognitive 
decline"  or  "aae-associated  memory 
impairment"  describe  objective 
impairment  of  cognitive  function  (e.g..  ^? 
atiention;  language;  some  visuospstial 
skills;  and.  ptfticularly,  memory),  as  a 
result  of  aging.  These  concepts  are 
applied  to  dncribe  a  longitudinal 
decline  in  performance  that  is  age 
appropriate,  i.e..  a  normal  outcome  of 
aging  (Petersen.  RC;  Normal  A^ng.  Mild 
Cognitive  Impakment.  and  Early 
Al^eimer's  Diseese;  The  NaiAologist, 
1:000-000. 1995  (in  press]).  Since  there . 
now  is  general  agreement  that  a 
functional  decline  occun  with  normal 
aging.,(m-going  research  seeks  tools  for 
its  identification  and  quantification  and 
to  determine  its  significance  for 
individuals.  A  condition  of  "mild 
cognitive  impairment"  also  is 
recognized  and  appeara  to  be  the  hoald 
of  degenerative  diseese  or  dementia. 
Again,  research  looks  for  diagnostic 
tools  and  for  predictor  variwles  of  the 
ultimate  outcome  for  the  individual. 

Dementia  in  the  adult  population  is  a 
major  and  growing  medical  and  social 
problem.  It  occura  at  all  ages,  but  its 
incidence  increases  with  advancing  age 
so  that  the  largest  group  of  demented  > 
patients  is  in  the  older  age  groups 
(Difiierential  Diagno^  of  Dementing 
Diseases;  National  Institutes  of  Heafih 
Consensus  Conference  Statement; 
Volume  6.  Number  11;  July  6-8, 1987). 
One  in  10  persons  over  age  65  and 
nearly  half  of  those  over  85  have 
Alzheimer's  disease  alone,  and 
increasingly  it  is  found  in  people  in 
their  40'8  and  50's. 

Many  of  the  dementing  diseases  can 
be  confirmed  or  denied  with  certainty 
only  at  autopsy.  The  history  includes  a 
decline  from  the  individual's  previously 
attained  intellectual  level  and  usually 
involves  defects  in  memory,  other 
cognitive  capacities,  and  adaptive 
behavior.  Usually,  it  is  mari»d  by 
significant  deterioraticm  of  memory  and 


of  (me  or  more  other  intellectual 
functions  such  as  language,  spatial  or 
temporal  orientation,  judgment,  and- 
abstiact  thought.  Onset  is  u^ally  but 
not  always  insidious,  and  the  patient 
may  of  may  not  be  aware  of  the 
dementia.  Deterioration  may  vary  from 
subtle  dianges  that  are  overlooked  by 
coworkere,  family,  and  friends,  to  totally 
incapacitating. 

Is  there  a  level  of  cognitive 
dysfunction  acceptable  in  a  part  121 
pilot?  On  a  particular  basis,  can  pilots 
be  screened  for  mild  cognitive  deficits 
or  for  the  "normal"  age-related  cognitive 
decline?  Can  early  dementia  be 
idmtified  before  the  affected  pilot 
becomes  a  risk?  How  do  we  know  when 
the  pilot  becomes  a  risk?  How 
specifically  are  the  deficits  identified 
through  ciurently  available 
neuropsychological  testing  related  to 
perfomanoe  and  to  the  real 
requirements  of  piloting?  What  is  an 
acceptable  level  of  risk  in  aviation? 
%\^ten  does  ^  incidenca  of  cognitive 
deficit  become  unacceptable?  Kk 
current  proficiency  evaluations 
adequate  for  determination  of  a  pilot's 
ability  to  perform  adequately  under 
every  reasonably  anticipated 
drounstance  regardless  of  age?  At 
present,  adequate  answers  to  these 
questions  have  not  been  provided. 

bi  its  1981  report,  the  mstitute  of 
Medicine  (lOM)  of  the  National 
Academy  of  Science  (on  which  the  NIH 
report  is  based)  noted  that  in  addition 
to  the  increased  incidence  of 
cardiovascular  disease  and  degradation 
in  cognitive  functions  associated  with 
aging,  other  effects  of  aging  become 
HKire  prevalffiQt  For  example,  diabetes, 
thyroid  disease,  pulmonary  dysfunction, 
and  gastrointestinal  malignancy  are 
more  common  with  advancing  ^e. 

There  is  other  deterioration  with  age. 
For  instance,  research  points  to  a 
.  decline  with  age  in  the  speed  and/or 
Ti^uality  (^many  aspects  of  Mrceptual 
~and  motor  fimcticMiii^.  In  me  general 
population,  the  ability  to  see  fine  details 
declines  slighUy  in  adulthood  until 
about  60,  and  more  markedly  thereafter. 
With  age,  there  is  typically  some  loss  in 
ability  to  heer  effectively;  the  higher  the 
frequency  beyond  about  1,000  hertz,  the 
greater  the  loss. 

Clearly,  there  is  progressive  anatomic, 
physiological,  snd  cognitive  decline 
associated  with  aging,  albeit  variable  in 
severity  and  onset  among  individiials. 
Physicians,  psychologists,  physiologists, 
and  scientists  of  other  disciplines  have 
idoitified  many  age-associated 
variables,  some  easily  measurable,  some 
not,  that  may  be  impmtant  to  himian 
function.  There  may  be  other  variables, 
not  yet  identified,  that  play  an  equally 


significant  role.  We  know  that,  at  some 
age,  everyone  reaches  a  level  of 
infirmity  or  unreliability  that  is 
unacceptable  in  a  pilot  in  air 
transp<Htation.  That  age  will  vwy  frtmi 
person  to  person  but  cannot  yet  be 
predicted  in  a  specific  individual. 
Because  it  is'xmacceptable  for  these 
pilots  to  work  until  failme  or  tmtil  there 
is  obvious  impairment,  the  age  of  60  has 
served  well  as  a  regulatory  limit  since 
1959.  Many  commenters  state  that  the 
Age  60  Rule  is  arbitrary  and  there  is  no 
scientific  basis  for  it.  Others  would 
choose  a  different  arbitrary  age.  For 
instance,  the  Acting  Chief,  Aduh 
Psychological  Development,  Behavioral 
and  Social  Research  Program,  NIA, 
submitted  a  comment  in  1993  on  behalf 
of  the  NIA.  He  states  the  view  that  the 
age  limit  could  be  increesed  "to  an  age 
closer  to  the  mid-sixties."  However,  the 
studies  he  cites  do  not  point  to  on  age 
closer  to  the  mid-sixties  any  mwe 
definitively  than  they  point  to  the  age  of 
60  as  an  appropriate  age  limit. 

While  saence  does  not  dictate  the  age 
of  60,  that  age  is  within  the  age  range 
during  which  sharp  increases  ia  disease 
mortality  and  morbidity  occur. 

mb).  Hilton  Study  and  Other  Accident 
Rate  Studies 

Over  the  years,  several  refXMls  have 
examined  the  rate  of  acddenls  as  they 
relate  to  age  in  various  populations 
groups,  in  an  effort  to  better  underetand 
how  aging  may  affect  safety.  As 
discussed  above,  the  Hihon  Study  was 
initiated  by  the  FAA  to  look  at  accident 
rates  in  pilots.  Many  commenters  state 
that  the  report  provides  justification  for 
a  rule  change.  They  point  out  that  the 
report  shows  the  same  accident  rate  for 
pilots  who  are  50  and  pilots  who  are  65. 
They  state  that  the  report  finds  that 
accident  rates  of  part  121  pilots  decrease 
with  age.  Some  other  coinnenters, 
however,  state  that  the  report  does  not 
provide  ^istification  for  a  ride  (^ange. 
They  ^ate  that  the  reptnt  is  not 
meaningful  since  correlating  accident 
rates  solely  with  total  flying  hours  and 
recent  flying  hours  is  hot  a  valid 
measurement.  They  also  state  that  it  is 
not  meaningful  to  compare  private 
pilots  who  fly  beyond  age  60  with  pilots 
who  fly  a  lot  of  hours  per  year  in  part 
121  operations. 

David  Michaels,  Ph.D.,  MPH. 
Associate  Professor  of  Epidemiology, 
The  City  University  of  New  Yoric 
Medical  School,  submitted  comments 
on  the  Hilton  Study.  He  points  out  that 
accident  rates  are  a  very  crude  tool  to 
examine  the  relationship  between  pilot 
age,  health,  and  pwrformance.  The  K^, 
he  notes,  "recognized  the  existence  of  a 
fundamental  problem:  since  there  are  no 


Class  I  pilots  flying  Part  121  flights 
beyond  age  60,  there  are  no  medical, 
performance  or  even  accident  data  on 
the  group  of  greatest  interest.  Needed 
are  data  on  vision,  reaction  time, 
judgment,  circadian  rhythm  and  many 
other  neurobehavioral  and  physiological 
measures."  This  problem  led  to  the 
lOM's  recommendation  that  extensive 
additional  data  be  collected  and 
analyzed  to  better  understand  the 
relationship  of  aging  and  pilot 
performance.  Dr.  Michaels  notes  that  the 
Hilton  Study  did  not  take  the  approach 
recommended  by  the  lOM.  Rather  than 
examining  the  neurobehavioral  and 
physiological  measures  detailed  by  the 
lOM,  the  autiiors  of  the  Hilton  Study 
examined  only  accident  rates. 
(However,  the  authors  of  the  Hilton 
Report  fully  carried  out  the  work 
statement  of  their  research  contract  with 
the  agency  which  asked  only  that 
accidents  be  studied.) 

Br.  Michaels  hirther  noted  that 
numerous  studies  have  demonstrated 
that,  among  various  groups  of  pilots 
examined,  increasing  accident  risk  is 
associated  with  increasing  age.  He 
includes  papers  by  Golaszewski  (1983); 
Mortimer  (1991);  and  an  analysis  by  the 
Office  of  Technology  Assessment  (1990) 
which  support  this  finding.  He  also 
invites  attention  to  the  citation  by  the 
NIA  Report  of  studies  by  Harper  (1964); 
Lategola,  et  al  (1970);  Rohde  and  Ross 
(1966):  and  Booze  (1977),  all 
demonstrating  increasing  risk  with 
increasing  age.  Dr.  Michaels  warns  that 
it  would  be  contrary  to  customary 
epidemiologic  practice  to  accept 
unconditioiMlly  and  definitively  ,. 
findings  from  a  single  study  that  are 
substantially  different  from  those  of 
previous  studies. 

There  is  contention  regarding  the 
Hilton  Study's  grouping  of  pilots  for 
comparison  purposes.  Richard 
Golaszewski.  the  author  of  two  papers 
on  the  relat^ship  between  pilot  age 
and  accident  rates,  belives  that  the 
Hilton  Study's  conclusions  are  based  on 
the  use  of  a  group  of  pilots  (holders  of 
Class  m  medical  certificates  who  have 
more  than  500  hours  of  total  flight  time 
and  50  hours  of  flight  time  in  the  last 
year),  inappropriate  for  inferences  about 
the  likely  accident  rate  performance  of 
airUne  pilots  of  age  60  and  above.  He 
believes  this  group  is  least  like  airline 
pilots  and  suggests  his  own  alternative: 
Professional  pilots  who  did  not  fly  for 
airlines  but  who  held  Class  I  or  II 
medical  certificates.  Mr.  Golaszewski 
cites  the  Second  Golaszewski  Report  for 
ccmdusions  opposite  to  the  Hilton 
Study — increases  in  accident  rates  with 
age  for  professional  pilots. 
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The  Hilton  Study  provides  a 
discussian  of  the  Pi^  Golaszewsld 
Report,  noting  those!  reseaidien' 
disagreement  with  ikt.  Golaszewski's 
mediodology  and  questioning  his 
conclusions.  The  study  also  notes 
methodological  contems  regarding  the 
dted  worics  by  the  QfBce  of  Technology 
Assessment;  Mortinjer,  and  Guide  and^ 
Gibson  (1991). 

Dr.  Michaels  concludes  that  (1)  the 
Hilton  Study  does  nbt  present 
convincing  evidence  that  pilots  holding 
Class  I  medical  certi^cates  past  the  age 
of  60  are  not  at  incratosed  risk  of 
accidents,  and  (2)  th^t  the  stiidy  is  a 
methodologically  invalid  foundation  for 
rul^oaking.  He  susglBsts  that  the 
anal3r8e8  perfoimedlffe  not  valid 
because  of  the  smallmize  of  the  study 
(very  few  accidents  ind  a  very  large 
number  of  flight  hot^),  because  the 
study  is  insensitive  k)  the  real  concerns 
(whether  aging  is  associated  with 
increased  risk  for  in^padtaUon),  and 
because  the  study  d(|es  not  have  well- 
documented  exposufe  data.  The  later 
refers  te  feet  that  tba  Hilton  Study 
calculated  accident  fates  by  comparing 
the  total  hours  flowi^.  However,  because 
most  accidents  occur  during  take  ofEs 
and  landings.  Dr.  Michaels  states  that 
hours  flown  is  not  atiseful  measure  in 
calculating  the  risk  df  acddmts.  He 
believes  that  the  me^iods  used  in  the 
Hilton  Study  would  bbscure  any 
increased  rate  of  accidents  among  older 
pilots  in  the  analyse$  presented. 

The  First  Golanewf  ui  Report 
concluded  that  pilot!  with  Clus  I 
medical  certificates  (Quired  fen'  part 
121  air  carrier  pilots  in  command)  and 
Class  n  medical  certificates  (required  for 
other  commercial  pilots)  had  a 
substantiaUy  higher  Occident  rate  after 
age  60  than  at  younger  ages.  This  report 
was  dted  by  the  FAA  in  denying  a 
petition  for  exemption  from  §  121.383(c) 
submitted  by  Courtney  Y.  Bennett  et  al., 
and  John  H.  Baker.  e(  al.,  in  1986. 
Golaszewski,  in  the  Study  report  itself, 
noted  and  resolved  to  the  FAA's 
satisfection  various  aources  of  potential 
error  and  provided  rationale  for  the 
choices  made.  Becaupe  the  study  viewed 
the  acddent  experience  of  holders  of 
,  Class  01  medical  certificates  (reqiiired 
for  non-commerdal  eperations)  and  of 
all  dasses  of  medical  certificate 
combined  rather  than  that  of  identified 
airline  pilots,  however,  and  because  of 
disagreement  with  Golaszew^'s 
selection  of  numerators  and 
denominators  for  calculating  acddent 
rates,  the  study  findings  and 
methodology  were  disputed  by  the 
petitioners  in  their  Iqter  legal  action  in 
a  U.S.  Circuit  Court  of  Appeals. 
Although  the  court  identified 


limitations  in  the  study,  it  upl^  the 
FAA's  denial  of  tbfi  petition.  JBoier  v. 
FAA.  917  F.2d  318  (7th  Or.  1990). 

Hie  Second  Golasxewski  Repnt 
indicated  similar  findings.  These 
studies  were  based  oo  data  contained  in 
the  National  Transportation  Safety 
Board  Acddoit  Records  Database  and 
the  FAA  Comprehensive  Airman 
Information  System  medical  databesiB. 

It  should  be  noted  that  increasing 
acddent  rates  with  age  is  not  foimd  just 
•in  aviation.  The  National  Research 
Coundl  (NRC)  has  foimd  increasing  car 
accident  rates  with  increasing  driver 
age.  In  a  report  published  in  1988,  the 
NRCconduded  that  "older  drivers 
show  an  involvem«it  in  crashes  that  is 
mora  extensive  than  that  of  middle-age 
drivers,  *  •  *"  Tmnsportation  in  cm 
Aging  Society,  Transpisrtation  Research 
Board,  National  Research  Coundl. 
Washington,  D.C  1988.  While  safely 
piloting  an  airplane  is  more  complex 
than  driving  an  automobile,  both  require 
knowledge,  quick  reflex  actions,  good 
judgment,  long-and  short-term  recall, 
and  many  other  skills  and  abilities. 
Acddent  rate  data  represent  a 
quantitative  compilation  of  occurrences 
where  skills  and  abilities  were,  for  one 
reason  or  another,  inadequate  to  cope 
with  a  specific  sitiiation. 

Because  statistical  analysis  of  over- 
age-60  pilots  in  part  121  oraeretions 
cannot  be  done  (because  there  are  no 
such  pilots)  studies  must  use  surrogate 
data.  As  has  been  the  case  in  both  the 
Hilton  Study  and  the  Golaszewski 
reports,  such  analyses  are  subject  to  the 
critidsm  that  the  data  used  do  not 
reflect  reality  and,  therefore,  are  flawed. 
This  is  even  truer  with  the 
consideration  of  acddent  rate  data  in 
car  crashes.  Unfortimately,  accurate 
counts  of  all  pilots  flying  in  scheduled 
air  carrier  operations  during  a  given 
time  period  and  their  age.  current  and 
total  flight  time,  and  acddent 
experience  are  not  available.  Acddents 
in  air  carrier  operations  are,  fortunately, 
rare,  and  there  are  other  factors  (e.g., 
seniority  bidding  for  routes)  that 
compound  the  difficulties  encountered 
in  developing  meaningful  statistics  ^^^  ^ 
regarding  the  effects  of  aging.  Further, 
flying  by  non-part  121  pilots  generally 
involves  aircraft,  equipment.  airpOTts, 
operational  conditions,  and  operating 
procedures  that  are  quite  different  than 
part  121  operations.  Nevertheless,  these 
studies  and  the  efforts  of  earlier 
researchere  provide  a  foundation  for  this 
current  consideration  of  the  issue. 

The  Hilton  Study,  tiie  First 
Golaszewski  Report,  and  the  Second 
Golaszewski  Report  sought  to  define  the 
effects  of  aging  on  older  pilots  in  terms 
of  accident  rates.  While  conclusions 


may  diflier  as  to  the  effsct  of  aging  on 

gilots.  the  studies  are  similarly  limited 
y  the  rule  itself  since  data  cannot  be 
gathered  on  pilots  over  age  60  operating 
in  pert  121  operations.  Factors  that  may 
have  contributed  to  the  contradictory 
amdusions  are  that  the  acddent  rates 
for  pilots  over  age  60  can  be  determined 
onhr  in  opwations  outside  of  part  121 
and,  therefore,  may  not  be  fully  useful 
in  drawing  oondusions  about  pilot 
performance  in  operations  conducted 
under  part  121;  and  grouping  the  data 
difiiarenUy  may  lead  to  difboent 
condusions.  Whifewe  believe  the 
studies  all  tend  to  support  a  regulatory 
age  limit,  they  provide  no  consensus  as 
to  predsely  what  that  age  limit  should 
be. 

In  the  NIH  Study,  the  most 
comprehensive  study  yet  performed  of . 
the  issues  involved  in  age-related 
retirement  of  airline  pilots,  the  Panel 
found  that  "age-related  changes  in 
health  and  performance  influence 
adversely  the  ability  of  increasing 
numbers  of  individuals  to  perform  as  - 
pilots  with  the  highest  level  of  safety 
and,  consequentiy,  endanger  the  safety 
of  the  aviation  system  as  a  whole."  b 
response  to  the  question,  "What  is  the 
efiect  of  aging  on  the  ability  of 
individual  to  perform  the  duties  of 
pilots  with  the  highest  fevel  of  safety?", 
the  Panel  responded,  in  part,  that — 

Undoubtedly,  the  number  of  individuals 
experiendng  substantial  decline  in 
perfbrmanoe  does  increase  with  advancing 
age  *  *  *  Variability  in  performance  appears 
to  increase,  and  average  perfonnance  to 
decrease,  mth  increasing  age  *  *  *  the  risk 
of  an  accident  increases  in  the  later  lifie  of  a 
pilot,  and  *  *  *  such  risk  fvobably  accelerates 
with  advancing  age  *  *  *  The  duties  of  pilots 
embrace  not  only  maneuvering  skill  but  also 
decision-making,  crew  coordination  and 
resource  management  Decline  in  cognitive 
and  psychomotor  performance,  as  Mrell  as  in 
physiological  perfonnance,  occurs  with 
increasing  age  and  will  affiect  how  diese 
duties  are  executed.  The  health  status  of  the 
pilot  is  apt  to  affsct  his/her  flying 
perfonnance.  In  this  regard,  subtle 
decrements  in  performance  due  to  aging 
processes  ot  subdinical  functional 
impairment  are  more  likely  to  pose  a  problem 
than  is  complete  failure  of  performance  due 
to  sudden  incapacitation. 

The  Hilton  Study  has  not  provided 
answen  to  these  basic  concerns. 

After  careful  deliberation,  the  FAA 
has  determined  that  the  Hilton  Study 
does  not  provide  an  acceptable  basis 
warranting  proposing  to  change  the  Age 
60  Rule.  Suppmten  of  both  the  Hilton 
Study  and  tlw  First  and  Second 
Golaszewski  Reports  have  good  points. 
The  subgroups  studied  by  each  is  to 
some  extent  limited,  in  that  they 
necessarily  do  not  mirror  the  subgroup 


of  part  121  pilots  to  which  the  Age  60 
Rule  applies.  The  studies  do  not  look  at 
pilot  pmormance,  indeed,  they  count 
all  acddents  regardless  of  cause  (not 
just  those  caused  by  pilot  error),  and  do 
not  coimt  inddents  of  pilot 
incapadtation  that  did  not  result  in 


acddents. 

Debate  siurounding  the  reliance  to  be 
placed  on  these  studies  illustrates  the 
difficulty  of  the  task.  Hie  changes  in 
acddent  rates  idrntified  in  the  Hilton 
Study  were  small,  and  its  conclusions, 
therefore,  were  appropriately  cautious, 
hi  view  of  the  lack  of  consensus  among 
the  best  experts  who  have  looked  at  this 
matter,  the  FAA  considers  caution 
appropriate  in  declining  to  consider  the 
Hilton  Study  warranting  a  change  to  the 
Age  60  Rule  at  this  time. 

n(c).  Performance 

Many  commenters  assert  that  older 
pilots  have  more  experience  and  better 
performance  capability  than  younger 
pilots,  while  other  commenters  state 
that  older  pilots  lose  performance 
ability.  First,  age  does  not  necessarily 
imply  quantity  or  quality  of  experience. 
Experience  is  valuable,  but  it  does  not 
offiset  all  risks  or  decrements  associated 
with  aging.  Also,  at  some  point,  the  law 
of  diminishing  returns  comes  into  play. 
Once  a  pilot  achieves  a  certain  level  of 
expertise,  additional  flight  time  will  not 
simificantly  improve  pilot  performance. 

It  must  also  be  pointed  out  that 
reference  to  "younger"  pilots  may  be 
misleading  in  this  context,  h  is  the 
FAA's  experience  in  the  industry  that 
retiring  age  60  pilots  (who  generally  are 
captains)  are  not  replaced  by  very  young 
and  inexperienced  pilots.  Rather,  tiiey 
are  replaced  by  pilots  who  have 
substantial  experience  as  pilots  in  the 
first  officer  position,  and  often  as  flight 
engineers  before  that. 

m  addition,  some  commenters  state 
that  pilots  near  age  60  have  performed 
heroically,  proving  that  performance 
does  not  degrade  with  age  and 
experience,  while  other  commenters 
state  that  courageous  performances  by 
pilots  who  were  near  age  60  are  not 
reasons  for  abandoning  the  rule.  While 
the  FAA  recognizes  that  certain  older 
pilots  have  performed  heroically  in 
specific  circumstances,  the  decision  to 
change  the  Age  60  Rule  cannot  be  based 
on  isolated  commendable  acts.  The  FAA 
must  make  a  dedsion  on  whether 
change  to  the  rule  is  called  for  based  on 
the  totality  of  evidence  available  on  the 
safety  implications  of  aging. 

n(d).  Health  and  Technology 

Many  commenters  state  that  since  the 
rule  was  issued  medical  technology  has 
advanced  and  life  expectancy  has 


increased;  hence,  they  condude,  the 
rule  is  obsolete,  hi  addition,  they 
reference  that  medical  technology  is 
now  more  capdsle  of  screening  out 
pilots  with  medical  risks  and  that 
fetigue  is  no  longer  an  issue  due  to  more 
modem  aircraft  that  reduce  workload 
and  stress  levels.  Many  commenters  also 
state  that  the  aging  process  can  vary 
markedly  among  individuals  and  that 
some  individuals  are  in  worse  physical 
or  mental  condition  at  age  40  than 
others  are  at  age  60.  Hence,  these 
commenters  do  not  believe  that  age 
should  be  a  means  for  determining 
capability.  Many  other  commenters, 
however,  state  that  older  pilots  are  not 
in  good  physical  shape  and 
improvements  in  medical  screening  do 
not  detect  the  subtle  impairments  with 
age  that  can  undermine  the  margin  of 
safety. 

As  noted  earlier,  the  incidence  of 
cardiovascular  disease  rises  with  age, 
and  it  remains  that  roost  frequent  cause 
of  death  in  pilots  and  the  general 
population.  Though  the  FAA  relies  on 
sophisticated  medical  assessment  and 
monitoring  to  permit  the  certification  of 
carefully  selected  pilots  with  known 
heart  disease,  the  need  for  the  highest 
level  of  safety  in  air  carrier  operations 
has  required  that  the  increasing, 
unpredictable  danger  associated  with 
aging  be  limited. 

In  addition,  there  has  been  an 
increasing  awareness  of  the  more  subtle 
adverse  conditions  affecting 
performance,  those  related  to  cognitive 
functioning.  Current  medical 
certification  procedures  identify  those 
individuals  who  are  at  most  risk  and  are 
adequate  for  assessing  many  medical 
problems  in  pilots.  The  significance  of 
the  known  as  well  as  the  potential 
unknown  or  unmeasurable  adverse 
factors  increases  with  aging,  however, 
and  reduces  confidence  in  the 
sensitivity  of  the  medical  certification 
process.  The  Age  60  Rule  recognizes 
this  reduction  of  sensitivity  in  the 
context  of  the  statutory  recognition  that 
the  highest  possible  degree  of  safety  is 
required  in  air  carrier  operations.  As 
both  the  incidence  of  incapadtation  risk 
factors  and  other  adverse  effects 
increase  with  age,  the  Age  60  Rule 
provides  additional  confidence  in  air 
transportation  safety. 

11(e).  Multicrew  Concept 

Some  commenters  point  out  that 
operations  under  part  121  use  2-pilot 
crews,  and  some  also  have  a  flight 
engineer  on  board.  They  state  that  if  one 
pilot  becomes  incapacitated,  the  other 
crew  member(s)  can  take  over.  The  FAA 
agrees  that  the  multicrew  concept 
provides  an  additional  measure  of 


safety.  Indeed,  redundancy  in  safety 
features  is  an  important  part  of  the 
overall  safety  benefits  in  part  121 
operations,  including  not  only  pilots  but 
also  other  personnel,  aircraft  structures, 
and  procedures.  The  safety  benefits  of 
redundancy  would  be  reduced, 
however,  if  the  level  of  safety  of  any  of 
the  elements  were  to  degrade.  The 
sudden  incapadtation  of  a  pilot  is  not 
without  risk  even  in  a  multiple-member 
crew  and  is  to  be  avoided.  Of  equal 
concern  is  the  prospect  of  subtle 
degradation  in  the  judgment,  cognitive 
function,  and  crew  coordination  that 
may  accompany  advancing  age.  Unlike 
the  case  of  sudden  incapacitation,  such 
degradation  may  not  be  readily  apparent 
to  the  other  crew,  and  it  may  be  difficult 
for  the  crew  to  deal  with  the  results. 

The  FAA  does  not  consider  the  fact 
that  part  121  operations  have  multiple 
pilots  to  be  a  basis  for  permitting  one  (or 
both)  of  those  pilots  to  be  at 
unacceptable  risk  for  age-related 
problems. 

m.  Alternatives  to  an  Age  Limitation 

HKa).  Performance  Checks 

Some  commenters  suggested  that  the 
FAA  can  do  performance  checks  for 
pilots  past  age  60  in  simulators  to 
ensiu^  that  they  meet  the  performance 
standards.  Periodic  proficiency  and 
competency  checks  are  intended  to 
detect  a  pilot's  performance  deficiency 
and  to  correct  those  deficiencies  before 
the  pilot  is  returned  to  flight  operations. 
These  checks  only  verify  the  state  of  a 
pilot's  performance  at  the  time  of  the 
checks.  They  are  not  useful  for  detection 
of  early  or  subclinical  cognitive  defects 
that  may  subtiy  degrade  performance  or 
which,  in  time,  may  progress  to  risks  for 
errors  in  judgment  or  other  actions  that 
may  jeopardize  safety.  The  checks  do 
not  predict  whether  an  individual 
pilot's  performance  will  degrade  at  any 
time  in  the  future  as  a  result  of  age.  In 
addition,  in  its  1981  report,  NIA  noted 
that  proficiency  checks  and  simulator 
checks  usually  are  designed  to  train 
pilots  to  meet  standards  of  proficiency 
under  optimal  testing  conditions  using 
kno«n  routines  and  maneuvers. 
Although  the  proficiency  checks  suffice 
for  pilot  performance  purposes,  they  are 
not  suitable  for  testing  complex 
cognitive  functions  imder  actual 
conditions,  such  as  fatigue  and  stress; 
nor  are  they  used  to  determine  at  what 
rate  the  skills  learned  in  the  training 
sessions  decline  between  two 
consecutive  checks.  Standard 
maneuvers  used  in  proficiency  tests  are 
inappropriate  for  measuring  any  but 
obvious  decrements  in  pilot 
performance.  Their  inadequacy  stems 
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from  the  fact  that  the  maneuvws  are 
well-lmown  in  advaitoe;  they  may  be 
well-practioed  and  over-leanied  by 
experienced  pilots;  4nd  they  may  give 
no  indication  of  the  pilot's  ability  to 
perfonn  them  underiparticular  levels  of 
stress,  fatigue,  or  unexpected  dedsiim- 
making  requirements.  Furtheimora.  the 
pass/fail  nature  of  tfap  testing  program; 
the  probable  wide  variability  amcMig 
testera;  and  the  train^o-profidency 
nature  of  these  tests  make  them 
inadequate  as  a  screening  mechanism. 

ni(b).  Ckm  I  Kfodicdf  Certificates  and 
Special  Issuance  Cettificates 

Some  ccanmentersi  state  that  part  121 
pilots  are  required  to  hold  FAA  medical 
certificates,  and  that  ithe  medi(^ 
certification  process  tests  their  medical 
fitness.  Commentersalso  point  out  that 
the  FAA  issues  waivers  to  pilots  and 
permits  them  to  fly  with  various 
medical  ccmditions,  including 
cardiovascular  problems.  They  state  that 
if  such  pilots  can  be  evaluated,  older 
pilots  can  too. 

The  question  of  opnatitmal  privileges 
for  aging  pilots  is  not  comparaole  to  the 
question  of  assessment  of  younger 
airmen  with  niecifictmedical 
conditions.  Althou^  individuals  with 
known  medical  conqitions  have  bem 
returned  to  air  carrief  duties,  their 
circumstances  are  ndt  compareble  with 
those  of  an  individu^  who  has  reached 
an  advanced  age.  For  the  person  with 
known  disease,  tiM  ptognosis  for  the 
disease  can  normally  be  assessed  and 
specific  tests  or  evaluations  identified  te 
moiitOT  the  c(»iditi<w.  Special  issuance 
medical  certificates  are  granted  to 
airmen  who  have  certain  known 
medical  conditions  o^  static  defects  that 
are  disqualifying  undo-  the  setabyshad 
standards  of  the  Federal  Aviation 
Regulations.  This  practice  does  net 
compramise  safety  and  does  aet 
demand  similar  conslderatioB  W¥k 
respect  to  the  Age  60  Rule.  V^n  a 
special  issuance  medical  oerlticBte  is 
Ranted,  the  coMytion  in  ^pMstiankas 
been  dearly  idsatified.  Mid  the  agency 
has  been  able  to  devskfi  a  aMaas  of 
assessment  and  surveillaBce  spedally 
designed  te  demoDsttate  the 
individual's  capalrilities  and  to  idratify 
any  adverse  changes.  If  that  is  not 
possible,  oertificatioii  is  not  grairtsd. 
Such  is  not  the  case  Ha  aging,  since  there 
are  no  generally  applicable  medical  tests 
that  can,  at  this  time,,  adequately 
determine  which  individual  pilots  are 
subject  to  inc^adtatton  secondary  to 
eitbn  acute  cttdiovsscular  or 
neurological  events  or  to  more  subtle 
advmae  conditions  related  to  decline  of 
cogiytive  famctimiinf. 


in(c).  Si^gested  Protocol  for  Gathmng 
Additional  Data 

One  commenter  states  that  data  from 
actual  part  121  pilots  under  60  and  over 
60  are  needed.  The  commenter 
suggested  that  a  pilot  group  should  be 
established  that  can  fly  over  age  60.  He 
believes  that  a  cohort  of  over  age  60 
pilots  can  be  identified  with  a 
quantifiable  five  year  cardiovascular 
risk  that  is  lower  than  the  risk  in  the  50 
to  59  year  age  group.  Also  this  group 
can  be  tested  by  serial  performance 
testing  to  ensure  that  there  has  not  been 
subtle  incapadtation.  The  kind  of  data 
that  is  needed  to  change  the  rule  could 
then  be  collected  and  analyzed. 

The  commenter  recommends  that  a 
consensus  working  group  of  experts, 
appointed  by  the  Federal  Air  Surgeon, 
deliver  a  document  that  describes  a 
battery  of  state-of-the-art  testing  to 
identify  a  group  of  age  60  or  older  pilots 
who  have  the  attributes  for  continued 
safe  flying.  A  second  group  of  non- 
flying  crew  age  60  (u-  older  would  also 
be  considered.  The  docuanmt  would 
indude  all  testing,  follow  up, 
methodology,  etc.  The  Fedml  Air 
Suigeon  would  then  review  the 
protocol,  obtain  additiood  expert  help 
as  needed,  and  produce  t^  final 
protoccri.  Fin^,  the  FAA  would 
choose  the  sites  for  paitidpants  in  the 
long  term  surveillance  program. 

FAA  Response:  While  the  FAA 
appredates  the  pn^Dosed  protocol  that 
the  ommienter  si^mutted,  the  FAA  dees 
not  find  it  an  acceptri>le  basis  for 
initiating  a  rule  clunge  at  this  tiaae.  Tbe 
FAA's  AtWStM  in  1962  pnpoeei 
identificaticm  of  a  select  group  ctf  aged 
60  and  over  pilots  who  would  c«itinue 
flying  in  put  121  operatioBS  te  peiasit 
FAA  to  collect  data.  The  FAA  withdrew 
the  ANPRM  in  1M4  because  valid 
selectioB  tests  for  the  greup  did  aot 
exist.  TheFAA  was  omoeraed  that, 
wiAovt  valid  selection  teste,  theee 
pilots  weuld  create  an  unacoeptri>)e 
sairty  risk  in  pari  121  eperatiens.  l^e 
coMientor  does  not  suggest  any  data 
that  indicales  that  a  groMp  deecribed 
would  be  able  to  identify  My  svxk  teste. 
The  FAA  has  Ae  same  CMicerM  today. 

IV.FinandaHmpsrtefiitaAgelt 


IV(a).  Costs 

Some  cranmenters  stated  ttiat  laisiBg 
the  age  limit  wiU  reduce  coste,  wMIt 
other  coBiraMiters  stated  dut  fusing  the 
age  lifloit  will  increese  coete. 

FAA  RespcMise:  For  the  reasons 
discussed  in  dus  Dispesitioi,  the  FAA 
has  determined  that  an  unenchaeaft  to 
the 
atthisi 


evaluated  the  eomomic  impad  of  a 
proposed  change. 

IV(b).  Hiring  of  Pilots 

Some  commenters  state  that 
increasing  the  age  limit  would  result  in 
the  hiring  of  fewer  new  pilote,  while ' 
others  state  that  there  would  be  no 
change  in  hiring  and  no  increase  in 
frirloughs  because  economic  success 
rather  than  retiremente  determines 
hiring  and  fririoughs.  Commenters 
estimate  that  between  10  and  50  percent 
of  pilote  would  continue  to  fly  if  the  age 
linait  is  extended. 

FAA  Response:  Hie  FAA  believes  that 
the  primary  determinant  of  new  pilot 
hiring  and  furlough  is  general  econcmiic 
ccmditirais  rather  than  retirements.  The 
effiscte  of  increasing  the  age  of 
mandatory  retirement  would  depend  on 
the  munber  of  pilote  opting  to  delay 
their  retirem«it,  which  may  vary 
considerably  amtmg  air  carriers.  Pilote 
with  long  tenures  at  a  single  carrier 
would  be  less  inclined  to  delay  their 
retirement  th^  pilote  who  began  their 
service  at  a  relatively  late  age  and  may 
not  have  suffidwM  years  of  service  at 
their  present  onployer  to  qualify  for  full 
vesting  in  pension  plans.  In  addition, 
the  hiring  and  furlough  plans  of  those 
air  csriws  diet  permit  pilote  over  age  60 
to  serve  as  flight  engineere  would  be 
less  aflected.  Any  efficte  on  frirlough 
and  new  hires  would  be  temporary  as 
retiirafiente  would  not  be  deuyed  l^ 
more  than  the  diffiuence  between  the 
existing  and  the  aoHnded  mandatory 


I  Age  60  Rule  should  not  be  praposed 
this  tiBM.  Theniere,  the  FAA  has  net 


V(a).  Original  ProataJgation  of  Age  60 
Jhde 

Sevarel  cnaniienters  cantend  that  the 
Age  6§  Rule  was  pnHmulgated  fat 
economic  reasons  in  response  to  an 
ia(»oper,panmal  request  from  the 
(^^TBMa  af  Amwican  Aiiiines  to  the 
Administraler  of  die  FAA  and  qneetien 
the  FAA's  reoaat  actions  in  reviewing 
the  rule. 

FAA  hetfoim:  Whan  the  Age  60  Rule 
was  first  pwanulgetad  in  1959,  the  FAA 
folletved  standaid  nileflaaking 
yooedures.  Notices  were  published  in 
the  ffadwalAeiialw  tdrait  releases  59- 
4.  5.  aad  t,  24  FK  5249, 5246,  and  5247, 
|uae  27, 19S^  the  public  was  given  an 
ofvpertanky  to  oomment  OB  the 
^•posal,  and  thm  the  foial  rule  was 
issued.  The  nde  was  not  issued  to 
fscilitate  the  operations  of  any  air 
carrier.  The  rtue  was  promulgated  in 
orier  temaintaia  a  high  level  trf  aafJBty 
in  pMt  121  operations,  and  that  mnains 
dM  FAA  ahiecUvo  at  Ae  present  time. 


V(b).  Age  Discrimination 

Many  commenters  state  that  the 
current  rule  discriminates  against  pilote 
60  years  of  age  or  older  and  that  the  Age 
60  Rule  is  not  in  compliance  with  the 
Age  Discrimination  in  Employment  Art. 
In  addition,  many  commenters  state  that 
the  original  establishment  of  the  age  60 
limit  discriminated  against  pe(^le  60 
years  and  older.  However,  many 
commentere  who  are  opposed  to 
changing  the  rule  state  that  since  pilote 
knew  alx)ut  the  age  60  limit  when  they 
were  hired,  it  is  not  discriminatory. 

FAA  Response:  The  FAA  agrees  that 
limitations  based  on  age  are  to  be 
avoided  if  possible.  However,  safety  in 
air  transportation  is  paramount.  As 
discussed  above,  the  FAA  has  not  found 
a  way  to  aeceptably  evaluate  the 
inevitable  deterioration  that  occurs  with 
age.  Considering  that  the  consequences 
of  a  pilot's  subtle  ot  sudden 
incapacitation  potentially  are  so  severe, 
the  FAA  has  determined  that  at  this 
time  safety  requires  the  Age  60  Rule  to 
remain  unchanged. 

The  Equal  Opportunity  Employment 
Commission  suggests  that  the  FAA  use 
spedal  testing  or  screening  to  identify 
those  pilots  over  age  60  who  should  be 
required  to  stop  serving  in  part  121 
operations.  They  note  that  some 
employers  of  pilots  in  non-part  121 
operations  have  resolved  age 
discrimination  litigation  by  agreeing  to 
use  such  additional  testing  to  develop 
data  about  pilots'  health.  However,  the 
FAA  has  not  been  apprised  of  the 
testing  protocols  or  of  the  results  of  any 
such  testing,  has  not  seen  them 
discussed  in  the  medical  literature,  and 
has  not  been  party  to  the  agreements. 
Accordingly,  these  are  not  a  basis  to 
determine  that  such  testing  can  be  used 
instead  of  an  age  limitation. 

V(c).  Foreign  Pilots  Over  Age  60 

Many  comm«itere  reference  ICAO 
standards,  the  JAA  proposal,  and  the 
foreign  coimtries  that  permit  pilote  to  be 
over  age  60,  with  varying  restrictions.  In 
addition,  many  commenters  point  out 
that  the  FAA  allows  foreign  carriers  to 
operate  in  U.S.  airspace  and  airports 
with  over  age  60  pilots  and  questioned 
why  U.S.  pilots  over  60  can't  operate  in 
U.S.  airspace  and  airports. 

FAA  Response:  Following  the  FAA's 
prodlulgation  of  the  Age  60  Rule,  the 
International  Civil  Aviation 
Organization  (ICAO)  adopted  changes  to 
international  safety  standards  that 
established  an  age  limit  of  60  for  the 
pilot  in  command  of  large  transport 
aircraft  operating  in  international  air 
transport  service.  ICAO  standards  do 
not  limit  the  age  of  the  second  in 


command,  although  an  age  limit  of  60 
is  recommended.  In  Ortober  1994,  a 
working  group  of  ICAO's  Air  Navigation 
Commission  prepared  a  working  paper 
on  the  upper  age  limits  for  flight 
crewmembers.  The  group, 
acknowledging  the  lack  of  medical 
statistical  information,  recommended 
that  the  age  limit  not  be  changed.  Some 
countries  such  as  France  and  Germany 
have  an  Age  60  Rule  similar  to  the 
United  States,  while  other  countries 
such  as  the  United  Kingdom  and 
Switzerland  have  adopted  rules  that 
allow  pilots  to  fly  after  their  60th 
birthdays.  If  foreign  airlines  operate  in 
the  U.S.,  the  FAA  requires  that  the 
carrier  adhere  to  the  ICAO  standard.  In 
addition,  the  Joint  Aviation  Authorities 
(JAA)  in  Europe  has  proposed  to 
harmonize  the  European  rule  to  allow 
pilots  who  have  not  reached  the  age  of 
65  to  operate  in  multi-pilot  oj>erations, 
provided  no  more  than  one  pilot  in  the 
cockpit  is  over  the  age  of  60.  (JAR-FCL 
2-1.11.) 

Accordingly,  not  all  countries  have 
dealt  with  the  issue  of  age  limitations  in 
the  same  manner,  and  for  the  reasons 
discussed  elsewhere  in  this  Disposition, 
the  FAA  has  determined  that  the  Age  60 
Rule  should  be  maintained  in  the 
United  States. 

V(d).  Inconsistency  With  Other 
Regulations 

Many  conmienters  point  out  that 
pilots  who  operate  under  other  than  part 
121  can  fly  after  reaching  age  60.  They 
believe,  therefore,  that  there  should  not 
be  an  age  limit  in  part  121  operations. 

FAA  Response:  The  Age  60  Rule,  like 
many  other  safety  rules  that  apply  to 
part  121  operations  and  not  others, 
provides  an  increased  level  of  safety 
appropriate  to  the  operations  condurted 
under  part  121.  The  Commuter  Rule 
proposal,  as  discussed  above,  looked  at 
enhancing  the  level  of  safety  for  certain 
operations  now  under  part  J 35.  The 
FAA  proposed  one  age  limit  on  all 
pilots  employed  in  part  121  operations, 
including  those  pilots  currently 
employed  in  the  part  135  operations 
covered  by  the  proposal  (60  FR  16230; 
March  29, 1995).  Tne  final  Commuter 
Rule  is  being  issued  concurrently  with 
this  Disposition. 

The  FAA's  statute  requires  the 
Administrator  to  give  consideration  to 
the  duty  resting  upon  air  carriers  to 
perform  their  services  with  the  highest 
possible  degree  of  safety  in  the  public 
interest  and  to  make  rules  appropriate  to 
the  differences  between  air 
transportation  and  other  air  commerce. 
The  Age  60  Rule  is  responsive  to  this 
mandate. 


V(e).  Pilot  Union  Membership 

Many  commenters  state  that  pilot 
unions  and  employers  may  favor 
retirement  at  age  60  and  write  this  into 
their  labor  contracts,  but  pilots  who  do 
not  belong  to  those  unions  should  not 
be  penalized  by  artions  that  benefit 
union  membera.  In  addition, 
commentere  state  that  some  union 
members  disagree  with  their  union's 
position  and  they  question  their  union's 
motivation  for  changing  their  position 
on  the  question  of  raising  the  age  limit. 

FAA  Response:  The  Age  60  Rule  is  a 
safety  rule  that  must  apply  to  all  pilots, 
regardless  of  union  membership  or  labor 
contrarts.  The  FAA  cannot  speculate  as 
to  the  basis  for  imion  or  management 
positions. 

V(f].  Experienced  Pilot  Shortages 

Many  commenters  state  that  new 
pilots  have  a  shorter  time  for  gaining 
experience  as  second  and  first  officer 
because  of  the  rapid  expansion  of  the 
major  carriers  and  the  increasing 
numbers  of  two-person  cockpits.  The 
commenters  state  that  carriers  that  allow 
rapid  promotion  to  Captain  have  poor 
safety  records.  Commenters  also  point 
out  that  industry  forecasts  project  a 
shortage  of  pilots  between  1995  and 
2010  due  to  sharply  reduced  military 
pilot  training,  thus  the  airlines'  most 
experienced  pilots  should  be  retained. 

FAA  Response:  The  FAA  has  not  been 
apprised  of  data  that  shows  that  the  Age 
60  Rule  will  create  a  shortage  of 
experienced  pilots  and  thereby 
compromise  safety. 

VI.  Conclusion 

While  the  FAA  considered  each 
conunent  in  its  evaluation  of  the  Age  60 
Rule,  for  the  most  part  the  comments 
made  assertions  and  expressed  opinions 
but  did  not  provide  the  FAA  with 
additional  farts  or  analysis  sufficient  to 
support  changing  the  rule.  The  FAA's 
overriding  regulatory  concern  is  safety. 
Before  issuing  a  regulation,  the-FAA 
must  be  satisfied  that  it  will  maintain  or 
raise  the  current  level  of  safety. 

The  Civil  Aviation  Medical 
Association's  (CAMA)  comments  are 
particularly  relevant.  CAMA  noted  that 
medical  conditions  are  degraded  by  age 
and  that  the  aging  process  accelerates 
with  time.  It  took  a  neutral  position  as 
to  the  Age  60  Rule,  however,  stating  that 
the  basic  question  is  one  of  public 
policy  and  determining  how  much  risk 
is  acceptable. 

The  only  things  that  are  clear  from 
review  of  all  of  tiie  comments  and 
relevant  literature  is  that  there  is  no  one 
obviously  "right  answer"  discovered 
through  scientific  or  medical  studies, 
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and,  88  CAMA  states,  the  basic  questkm 
is  one  of  public  policy  and  detennining 
how  mudi  risk  is  acceptable.  The  FAA 
miist  evaluate  all  the  varied  evidence 
that  indicates  what  thbse  risks  are.  and 
detennine  where  the  public  interest  lies. 
At  this  time,  the  FAAcannot  be  assured 
that  raising  the  age  60  limit  will 
maintain  or  raise  the  level  of  safety  that 
the  Age  60  Rule  oBeri. 


1995 


UMI 


Although,  the  Hiltcm  Study  provides 
useful  inftvmation  cm  accident  rates  for 
pilots  as.  a  fnncticm  of  their  age.  it  does 
not  provide  a  satisfactory  basis  fas 
changing  the  Age  60  Rule. 

Thererore,  after  carefully  considering 
the  written  comments  submitted  to  the 
docket,  the  commoits  presented  at  the 
public  meeting,  and  analysis  of  the 
Hilton  Study,  the  FAA  has  determined 


for  the  reasons  stated  above  that  no 
change  to  the  Age  60  Rule  should  be 
proposed  at  this  time. 

Issued  in  Washington,  DC  on  December  11. 
1995. 

WilttamJ.Wlite. 

AOing  Director,  F/igAt  Standards  Service. 
[FR  Doc.  95-30546  Filed  12-14-95;  8:45  am] 
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OEPAFrrHEIfT  OF  IRANSPORTATION 

CoastCkiard 

46  CFR  Pwt»26, 31i  32. 34. 35. 38. 54, 
56.61.72.78,77,78192,95.96.97.106, 
109. 153. 160. 162. 184. 167, 168, 169, 
190, 193,  and  190 

(OQ096-4B7] 

Rm211S-AFQ9 

Adoption  of  Industry  Standards 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  pn^posed  rulemaking 

and  public  meetii^. , 

SUMMARY:  As  part  of  the  President's 
Regulatory  Reinvention,  the  Coast 
Guard  is  proposing  to  amend  its 
regulations  governing  both  inspected 
and  uninspected  commercial  vessels  by 
removing  or  revising  obsolete  and 
unnecessary  provisions  and 
incorporating  industry  standards  and 
practices.  The  provisions  proposed  for 
removal  or  revision  are  categorized  as: 
Regulations  discussing  equipment 
which  is  no  longer  manunctiued  or 
used;  Regulations  im^xMing 
requirements  that  are  repeated  in 
another,  mors  useful  section; 
Regulations  imposing  requirements 
which  make  a  negli^le  contribution  to 
shipboard  safety;  Regulations  which  can 
be  replaced  by  an  appropriate  industry 
consensus  standard  <}r  practice;  and. 
Regulations  which  merely  repeat 
statutoty  language. 

The  Coast  Guard  e^cpects  these 
amendments  will  reduce  the  regulatory 
burden  to  the  maritime  industry,  reduce 
the  administrative  ln|rden  to 
government  and  industry,  reduce 
government  printing  costs,  and  provide 
a  more  concise  and  useful  Tide  46,  Code 
of  Federal  Regulations. 
DATES:  Ccunments  mSst  be  received  not 
later  than  February  20, 1996.  A  public 
meeting  will  be  held  on  February  9, 
1996  to  discuss  this  rulemaking. 
APOnctltl.  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safsty 
Council  (G-LRA),  U^.  Coast  Guard, 
2100  Second  Street  SJW,  Washington. 
DC  20593-0001,  or  may  be  delivered  to 
romn  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
Coast  Guard  Headquarters,  between  8 
ajn.  and  3  pjn.,  Moi^y  through 
Friday,  except  Federal  hoUdays. 

A  pirftlic  meeting  sbhediiled  for 
February  9. 1996  tvil|  be  held  in  Room 
2415  at  Coast  Guard  Headquarters.  2100 


Second  Street  SW.  Washingtcm.  DC 
20593-0001. 

A  copy  of  the  material  listed  in 
"Incorporation  by  Reference"  of  this 
preamble  is  available  for  inspection  at 
Room  1300,  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  ilFORMATION  CONTACT: 
Design  and  Engineering  Standards 
Division  (G-MMS),  U.S.  Coast  Guard, 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001,  telephone  (202)  267- 
2206— LCDR  R.  K.  Butturini,  Project 
Manager;  LTJG  Jaqueline  Twomey, 
Project  Engineer;  Ms.  Shereen  Bell, 
Project  Assistant.  Regulations  and 
Administrative  Law  Division  (G-LRA). 
U.S.  Coast  Guard,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001, 
telephone  (202)  267-1534— LT  Rachd 
Goldberg,  Project  Counsel, 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages    ' 
interested  persons  to  participate  in  this 
ndemaldng  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names, 
and  addresses,  identify  this  rulemaking 
(CXD  95-027)  and  the  specific  section  of 
this  proposed  rule  to  which  each 
comment  applies,  and  give  the  reason 
for  each  commrait.  Please  submit  two 
copies  of  all  comments  and  attachmmts 
in  an  imbound  format,  no  larger  than 
SVz  by  11  inches,  suitable  for  oofp^ag 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  oomnmnts 
shotild  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.     '^       -i 

The  Coast  Guard  will  consf  dor  all      ^ 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in- 
view  of  the  comments. 

A  public  meeting  was  held  on  April 
20, 1995  (60  FR 16423)  to  discuss  Coast 
Guard  regulations  and  the  regulatory 
process.  The  relevant  comments 
received  at  the  hearing  or  in  writing 
have  been  considered  for  the  changes 
included  in  this  document.  The  Coast 
Guard  will  hold  another  public  meeting 
on  February  9, 1996  from  9  ajB.  to  3  ' 
p.m.  to  discuss  these  proposed  rulesi  and 
to  solicit  other  suggestions  or  conunents 
for  regulatory  reform.  The  meeting  will 
be  held  at  the  site  indicated  in  the 
ADDRESSES  section.  Comments  received 
at  the  hearing  will  be  consideied  as  part 
of  the  review  of  this  proposaland  the 
Coast  Guard  may  chmoge  this  proposal 
in  view  of  these  comments. 

Background  and  Puipoae 

This  proposal  has  been  sparked  by 
several  recent  calls  for  regulatory  review 
and  reform.  For  example,  on  March  4. 


1995.  the  President  issued  a 
memorandiun  calling  on  executive 
agencies  to  review  r^ulations  with  the 
goals  of—         • 

(1)  Cutting  obsolete  regulations; 

(2)  Focusing  on  results  instead  of 
process  and  punishment; 

(3)  Convening  meetings  with  the 
regulated  community;  and. 

(4)  Expanding  efforts  to  promote 
consensual  rulemaking. 

The  President's  memorandiun 
coincides  with  U.S.  maritime  industry 
requests  for  greater  alignment  of  Coast 
Guard  regulations  with  international 
marine  safety  standards  to  reduce  cost 
disadvantages  incurred  by  the  U.S. 
maritime  industry  and  thereby  improve 
the  competitiveness  of  the  U.S. 
industry.  The  ongoing  National 
Performance  Review  efibrt,  which 
stresses  reducing  red  tape  and 
maximizing  residts.  provides  further 
jiistification  for  identifying  excessive 
requirements  in  Coast  Guud  regulations 
and  for  streamlining  government 
processes.  Also,  the  Coast  Guard 
recognizes  the  need  to  explore 
regulatory  reform  where  it  provides  an 
opportunity  to  reprogram  Coast  Guard 
resoiuces  to  focus  more  attention  on 
human  fectors  and  port  state  control 
activities  to  ensiire  other  nations  are 
conscientiously  implementing 
international  safety  aoeements. 

The  Coast  Guard  held  a  public 
meeting  on  April  20, 1995,  announced 
in  the  March  30. 1995  Federal  Register 
(60  FR  16423).  to  discuss  the  Coast 
Guard's  regulatory  development  process 
and  the  President's  Regulatory  Review 
Initiative.  Diuing  the  public  meeting, 
the  Coast  Guard  announced  its  goals  of 
purging  obsolete  and  outdated 
regulations  and  eliminating  any  Coast 
Guard  induced  differences  between 
requirements  that  apply  to  U.S.  vessels 
in  international  trade  and  those  that 
apply  to  similar  vessels  in  international 
trade  that  fly  the  flag  of  other 
responsible  foreign  nations.  In  the  May 
31, 1995  Federal  Register  (60  FR 
28376).  the  Coast  Guard  reiterated  its 
intention  to  harmonize  Coast  Guard 
regulations  with  international  safety 
standards. 

To  accomplish  all  of  these  goals,  the 
Coast  Guard  is  considering  alternative 
compliance  methods,  examining  ways 
to  make  existing  regulations  more 
efficient  and  comparing  U.S.  marine 
safety  regulations  with  American 
Bureau  of  Shipping  (ABS)  Rules  and  the 
International  Convention  for  the  Safety 
of  Life  at  Sea,  1974,  as  amended 
(SOLAS  '74).  An  initial  rulemaking 
removing  or  amending  obsolete  and 
unnecessary  provisions  was  published 
in  the  September  18, 1995  Federal 


_  _„ '  (60  FR  48044).  That  rulemaking 

focused  on  regulations  for  which  no 
adverse  public  comment  was  expected, 
such  as  removal  of  the  requirements  for 
nuclear  vessels,  ocean  incinerator  ships 
and  ocean  thermal  energy  conversion 
facilities  and  plantships.  This  proposal 
removes  or  amends  ol»olete  or 
unnecessary  regulations  of  a  more 
significant  nature  and  seeks  to 
incorporate  industry  consensus 
standards  and  practices.  The  broader 
scope  of  this  proposal  and  the  nature  of 
the  proposed  changes,  when  compared 
to  the  previous  rulemaking,  make 
increased  public  involvement  desirable. 

In  compiling  the  list  of  CFR  sections 
included  in  this  proposed  rule,  the 
Coast  Guard  did  not  consider  parts  of 
Title  46  Code  of  Federal  Regulations  (46 
CFR)  that  are  imder  review  as  part  of 
other,  ongoing  regulatory  projects. 

In  this  proposal,  sections  oi  the  CFR 
were  identified  for  removal  or  revision 
by  comparing  the  section  subject  matter 
to  the  following  list  of  selection  criteria: 

(a)  Equipment  discussed  in  a  section 
is  no  longer  maniifectured  or  used: 

(b)  Requirements  imposed  by  a 
section  are  repeated  in  another  section; 

(c)  Requirements  imposed  by  a 
section  make  a  negligible  contribution 
to  shipboard  safety; 

(d)  An  appropriate  industry 
consensus  standard  or  practice  exists 
which  can  be  referenced  instead  of 
publishing  detailed  requirements  in  a 
regulation;  or, 

(e)  The  text  of  a  regulation  merely 
repeats  statutory  language. 

DiscnasiaB  of  Proposed  Rules 

The  following  discussicm  siunmarizes 
the  changes  proposed  by  this  rule: 

1.  The  requirement  addresses 
equipment  that  is  no  longer 
manufactured  or  used,  l^e  following 
sections  are  being  removed  or  revised 
because  they  impose  requirements  for 
equipment  that  is  no  longer 
manufactured,  that  is  tedbnologically 
obsolete,  or  is  no  longer  used  in  the 
marine  indxistry.  

Section  31.10-15(a)  of  Tide  46  CFR 
contains  requirements  for  nuclear 
vessels.  This  section  was  inadvertently 
omitted  from  an  earlier  rulemaking 
mtitled  Removal  of  Obsolete  and 
Unnecessary  Regulations  (60  FR  48044) 
which  focused  on  removing  regulations 
for  nuclear  vessels,  ocean  incinerator 
vessels  and  ocean  thermal  energy 
converaion  fecilities  and  plantships. 
Therefore,  this  section  which  pertains  to 
nuclear  vessels  is  proposed  for  removal. 

Section  34.05-5  and  Subparts  34.13. 
76.13  and  95.13  of  "nUe  46  CFR  contain 
requirements  for  steam  smothering 
systems  used  for  fire  fighting  purposes. 


The  Coast  Gtiard  has  prohibited 
installation  of  steam  smothering  systems 
on  vessels  since  1962.  Existing  steam 
smothering  systems  may  be  retained  as 
long  as  they  are  kept  in  good  condition 
to  the  satisfection  of  the  Officer  in 
Charge,  Marine  Inspection.  As  no  new 
installation  of  steam  smothering  systems 
are  allowed  and  the  designs  of  existing 
installations  have  already  been 
approved,  the  design  requirements  for 
steam  smothering  systems  are  no  longer 
necessary  and  are  proposed  for  removal. 
The  Coast  Guard  is  retaining  the 
regulations  pertaining  to  testing  and 
inspection  of  installed  systems. 

^bparts  35.70,  78.80,  97.70  and 
§  108.613  of  Title  46  CFR  contain 
requirements  for  power-operated 
industrial  trucks.  Power-operated 
industrial  trucks  have  historically  been 
used  on  break-bulk  ships  for  handling 
cargo  in  the  holds.  Only  66  U.S.  flag 
brrak-biilk  ships  are  cturenUy  inspected 
by  the  Coast  Guard.  Well  over  half  of 
these  ships  are  maintained  by  the 
Maritime  Administration  (MARAD),  but 
are  not  operating.  Of  MAIlAD's  ships, 
only  7  will  eventually  carry  power- 
operated  industrial  trucks  as  ship's 
equipment.  On  the  remaining,  privately 
owned  break-bulk  ships,  few  trucks  are 
still  carried  as  ship's  equipment  because 
dockside  trucks  are  readily  available. 
Trucks  are  also  used  on  mobile  offshore 
drilling  units  (MODUs)  to  move 
palletized  stores  such  as  bagged  cement. 
Efficient  cargo  handling  systems  are 
increasingly  replacing  trucks  aboard 
MODUs  for  this  purpose.  The  demand 
for  fester  loading  methods  and  the 
evolution  of  container  ships,  lighter- 
aboard  ships  (LASH)  and  roll-on/roll-off 
(RORO)  ships  has  also  reduced  the  use 
of  power-operated  industrial  trucks. 
Additionally,  there  have  been  no 
reported  accidents  involving  power- 
operated  industrial  trucks  in  the  last 
fifteen  years.  Therefore,  regulations  for 
power-operated  industrial  trucks  are  no 
longer  necessary  and  are  proposed  for 
removal. 

Sections  32.15-10,  77.27-1,  96.27-1 
and  167.40-20  of  TiUe  46  CFR  contain 
requirements  for  soimding  equipment, 
including  deep-sea  hand  leads.  Reliable, 
inexpensive  electronic  soimding 
equipment  and  position  fixing 
equipment  are  available  fiom  niunerous 
manufactujers.  It  is  unlikely  that  a  hand 
lead  would  be  necessary  to  determine 
the  water  depth.  Therefore,  the 
requirements  for  deep  sea  hand  leads 
are  not  necessary  and  are  proposed  for 
removal. 

Section  32.02-5  and  Subparts  78.35, 
97.33  and  196.33  require  cable  travelere 
between  fore  and  aft  deck  houses 
separated  by  more  than  46  m  (150  ft)  to 


protect  crewmembers  needing  to  cross 
the  weather  decks.  Cable  travelere  have 
been  replaced  by  raised  fore  and  aft 
bridges  and  side  tunnels  as  safer  means 
of  moving  between  the  deckhouses. 
Additionally,  modem  vessel  designs 
have  abandoned  the  two  deck  house 
arrangement  in  favor  of  a  single 
deckhouse.  Therefore,  these  sections  are 
being  revised  to  remove  the  requirement 
for  installation  of  cable  travelere 
between  separated  deckhouses  and 
merely  require  a  fixed  means  of 
feciUtating  movement  between  both 
ends  of  the  vessel. 

Sections  34.05-15,  76.05-30,  95.05- 
20, 167.45-40, 193.05-20  and  Subpart 
34.55  of  46  CFR  require  sand,  sawdust 
impregnated  with  soda  or  other 
appropriate  dry  materials,  and  a  scoop 
or  shaker  for  distribution,  to  be  located 
in  the  machinery  spaces  for  fire  fighting 
purposes.  Sand  is  inferior  to  other, 
common  fire  fighting  means,  such  as 
portable  extinguishers,  and  this 
burdensome  requirement  is  no  longer 
appropriate.  Therefore,  regulations 
requiring  sand  in  the  engine  room  are 
proposed  for  removal. 

Subparts  35.12,  78.53,  97.43. 196.43 
and  Section  167.65-50  of  46  CFR 
require  instructions  for  the  use  of 
breeches  buoys.  Modem 
communications  and  lifesaving 
equipment  have  made  the  use  of 
breeches  buoys  for  lifesaving  purposes 
obsolete.  Therefore,  the  requirement  for 
an  instruction  placard  for  the  use  of 
breeches  buoys  is  no  longer  necessary 
and  these  sections  are  proposed  for 
revision  to  remove  this  requirement. 

Sections  35.30-45.  72.05-60. 167.40- 
35  and  169.321  and  Subparts  78.75. 
97.60  and  196.60  of  TiUe  46  CFR 
contain  requirements  for  motion  picture 
film.  Subpart  78.75  also  contains  a 
requirement  that  motion  picture 
projectors  comply  with  the 
requirements  in  the  electrical 
engineering  regulations.  With  the 
exception  of  large  passenger  vessels, 
video  cassette  recorders  and  televisions 
have  replaced  motion  picturo  projectors 
on  most  vessels.  Large  passenger  vessels 
use  motion  picture  projectors  in  their 
movie  theatere.  Slow-biuning  film  is  the 
only  type  of  film  currentiy  available  in 
reel  format  for  use  with  movie 
projectors.  Section  111.89-1  of  Title  46 
in  the  electrical  engineering  regulations 
requires  all  motion  picture  projectors  to 
meet  Article  540  of  the  National 
Electrical  Code.  Therefore,  as  the  risks 
previously  associated  with  motion 
pictiue  film  no  longer  exist,  the 
regulations  for  motion  picture  film  are 
not  necessary  and  are  proposed  for 
removal. 
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Sections  180.403  and  167.45-45  of 
Title  46  CFR  allow  tie  installation  of 
water  spray  systems  for  fire  fighting 
purposes  m  boiler  ^mobs  of  mobile 
ofbhore  drilling  units  (KfCX)lJ)  and 

SubUc  nautical  school  ships.  Onhet  fire 
ghting  media,  such  as  carbon  dioxide, 
have  shown  to  be  mpre  effective, 
reliable  and  practical  than  water  spray 
systnns  and  no  MOtHU  or  public 
nautical  school  ship  currently  uses  a 
water  spray  system  ^  a  boiler  space  for 
fire  fighting  purposes.  Theiefbre,  these 
provisions  are  not  nteessary  and  are 
{Moposed  for  removal. 


Subpart  160.018  of  Htle  46  CPR 
contains  qiedfications  few  rigid  lifisrafts. 
Rigid  hferafks  are  no  longer 
manufactured  for  use  in  the  marine 
industry.  Therefcve.  the  specifications 
for  rigid  liferafts  in  46  CFR  160.018  are 
no  kmger  necessary  and  are  proposed 
for  removal 

Sul^part  160.034  of  Title  46  CFR 
contains  specificaticms  for  lifiBboat  hand 

Eropelling  gear.  Hand  propelled 
feboats  have  largely  be«i  replaced  by 
reliable,  engine-driven  lifebdats  and  are 
no  kmger  manufactured  for  use  in  the 
marine  industry.  Therefore,  the 


specifications  for  hand  propelling  gear  " 
in  46  CFR  160.034  are  no  longer 
necessary  and  are  proposed  for  removal. 

Section  164.016  of  Title'46  CFR 
contains  specifications  for  microcellidar 
nylon  used  m  the  construction  of 
lifesaving  equipmMit.  Microcellular 
nyl(m  has  been  replaced  by  more 
efiisctive  materials  and  is  no  longer 
manufactured  for  use  in  Coast  Guard 
approval  lifssaving  equipment. 
Therefore,  the  qiecifications  for 
microcellular  n^n  are  no  longer 
needed  and  are  prt^xised  for  removal. 


§31.10-15 

$32.02-6 

{32.15-10 

f  34.05-6 

134.06-15 

Subpart  34.13 
Subpart  34.56 
Subpart  35.12 

$35.30~45 

Subpart  36.70 

176.06-00 

176.06-20  — 

176.66-30 

Subpart  76.13 

§77^7-1 

Subpart  78J5 
Subpart  76.53 
Subpart  78.75 
Subpart  7U0 
116416-10 


1 86113  „ 

f  80^-1 

Subpart  87  JS  _ 
Subparts?^  -. 
ffiipKtyJO  „ 
Subpart  87.70  .„ 

1188.403 

f188J13 

Subpart  188.019 
liifwrt  188  011 
Subpart  184.018 

1187.40-28 

1167.40-36 

{167.46-40 

{167.46-66 

{187J6-50 

{188.321 

{183416-28 

Subpart  188.33  .. 
Subpart  188.43  .. 
Subpart  188.80  .. 


C«e(46CFR) 
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PropoMd 
change 


nsMision 
Revision 
Revision 

r^V^nSIOfl 

Refnovw 
MevislOo 

rlSfflO^Mi 

ris^Aeion 
ffevwon 
Meflwvii 
RefTOwil 

rlSMBIOvl 

RenovBl 
rle^MSlon 
Fleviiion 

Revision 
Removei 
nenw^MH 
fiSMsiefi 

fwvisien 

Removei 
Rsfnovel 


Su^ed  addressed  by  reguialion 


Nuclear  veeeeis. 
Cable  traveler. 
Deep  soa  hand  leads. 
Steam  SffMSihering  systsms. 
9ana  n  vie  enQsiOTOOiii. 
SlseM  sfWMherifiQ  systems. 
Sand  in  8ie  enginarooin. 
buoyplacaid. 


MusMai  liuoks. 

illlilll.l     Ml  I  Hill  S^M 

Moeon  pcwe  Mm. 
Fixed  iMfli^ilinf  systsms. 
Sand  In  8ia  enyioenMCR. 
smovMiino  syslsnis. 


Cable 


buoyptBeaid. 
ro. 

MusbW  trucks. 


systsfNS* 


buoy 


IsfnB. 
MusbM  Inioks. 


buoyplacaid. 
iMielim. 
oeviB  w  Doasr  laeMSa 


buoy 


2.  The  nquinntertt  is  npemted  in 
ofioCher  ssctfofi.  The  frilowing 
^ovisloas  an  beingiraaaeived  ot  revised 
because  the  rofuiraaMts  ate  repeated 
in  ettm.  BMie  usehdkwatiens  in  Title 
33  CFR  or  Title  48'  CFR. 


1 32.95.  7M5. 87.75. 186.18 
186.75  ad  Sect^QB  M8.583  ef  Titk 
48CFR( 


regarding  dM  reqiumnent  dMt  cnlain 
vessels  operate  in  accMdanoe  widi  the 
requirements  of  dw  Federal  Watsr 
PottutioB  Control  Act  QIVPCA).  as 
aaoended.  the  Oil  Pollution  Act  (CX>A), 
1961.  as  Mwnded  Mid  Parts  151, 155 
and  156  of  "ntk  33  CFR.  However,  eech 
of  the  Mquiremeito  dted  cmtain 

I  ngarding  their  applicabihty. 


Therefme,  the  sectfens  of  lltie  46  CFR 
which  moely  rsstala  the  applicability  of 
the  FWPCA,  OPA  and  Titk  33  CFR  are 
net  necessary  and  are  pn^esed  fat 

nmevaL 

SectioM  35.28-25  uid  187.65-1  and 
Si^puts  78.25. 97.23  ad  188.23  of 
Title  46  prekftit  carrying  any  1^  not 
rofMiied  by  law  Ami  wiU  tetarfcn  %vidi 
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distinguishing  signal  lights.  However. 
Rule  20  of  both  the  Inland  and 
International  Rules  of  the  Road  %  ..>-.■.•: 
published  in  33  U.S.C  2020  and  33  CFR 
81,  Appendix  A,  rsspectively,  ctmtJdns 
the  same  requirement  It  is  more  logical 
to  retain  requirements  pwtaining  to 
sipial  lights  in  the  Rules  of  the  Road. 
Therefore,  die  sections  of  Title  46  CFR 
prohibiting  carrying  lights  that  interfere 
with  signal  lights  are  not  necessary  and 
are  proposed  for  removal. 

Sections  35.20-10.  78.21-1. 97.19-1 
and  196.19-1  of  Htle  46  CFR  require 
ocean  and  coastwise  vessels  over  1600 
gross  tons  to  display  maneuvering 
information  on  a  fact  sheet  in  the 
pilothouse.  These  sections  include 
instructions  for  validating  the 
information  on  the  fact  sheet  after  the 
vessel  begins  op«rating.  Section  164.35 
of  Title  33  CFR  also  contains  a 
requirement  to  display  maneuvering 
information  on  a  fact  sheet  in  the 
pilothouse  for  vesseb  over  1600  gross 
tons  on  all  navigable  waten  of  the  U.S. 

The  intent  of  both  Title  33  CFR  and 
Title  46  CFR  is  to  provide  information 
about  the  vessel's  maneuvering 
characteristics  for  use  in  piloting  waters. 
However,  th«e  are  sUght  diffsrances  in 
the  language  of  the  requirements.  Also, 
the  requirement  to  di^lay  maneuvering 


information  in  Title  33  CFR  and  Tide  46 
CFR  apply  to  some  of  the  same  vessels, 
but  some  vessels  are  only  covered  by 
one  title.  Under  the  current  regulations, 
both  requirements  apply  to  an 
oceangoing  U.S.  vessel  entering  a  U.S. 
port,  resulting  in  a  conflict  between 
Title  33  CFR  and  Tide  46  CFR. 

As  the  informatiim  required  to  be 
displayed  in  Title  33  CFR  and  Tide  46 
CFR  is  similar  and  the  purpose  is  the 
same,  the  requirement  need  not  be 
printed  in  both  locations.  It  is  more 
useful  and  consistent  to  retain  the 
description  of  the  maneuvering 
information  required  in  the  navigation 
safety  regulations  of  Title  33  CFR. 
Therefore,  this  proposal,  if  adopted, 
would  remove  paragraphs  repeating  the 
maneuvering  information  to  be 
displayed  from  Title  46  CFR  and  retain 
the  instructions  in  Title  46  CFR  for 
validating  the  maneuvering  information 
with  an  added  reference  to  Tide  33  CFR. 

Section  56.50-100  of  Title  46  CFR 
mwely  contains  a  one  sentence 
reference  to  Subpart  56.30  of  Title  46 
CFR  for  fluid  poww  and  control  system 
requirements.  Subpart  58.30,  Fluid 
Power  and  Contrtri  Systems,  contains 
the  detailed  requirements.  Therefore. 
§  56.50-100  is  not  necessary  and  is 
prc^poeed  for  removal. 


Secti(ms  92.01-13  and  190.01-13  of 
Tide  46  CFR  contain  requirements  for 
the  design  and  opention  of  sliding 
watoti^t  door  assemblies  on  cargo  and 
miscellaneous  vessels  and 
oceanographic  research  vessels.  Section 
170.270  of  the  subdivision  and  stability 
regulations  in  Tide  46  CFR  contains 
identical  requirements.  The 
requirements  for  sliding  watertight 
doors  are  included  in  Part  170  because 
the  subdivision  and  stability  regulations 
apply  to  all  vessels  inspected  under 
"nUe  46,  including  cargo  and 
miscellaneous  vessels  and 
oceanographic  research  vessels.  For 
example,  me  passenger  vessel  and  tank 
vessel  regulations  do  not  contain 
q)ecific  provisions  for  the  design  and 
operation  of  sliding  watertight  door 
assemblies  because  §  170.270  appUes. 
Therefore,  repeating  the  requirements 
fcH*  the  design  and  operation  of  sliding 
watertight  door  assemblies  in  §§  92.01- 
13  and  190.01-13  is  not  necessary  and 
these  provisions  are  proposed  for 
removal. 

In  the  following  list  of  sections 
proposed  for  removal  or  revision,  the 
citation  to  the  sections  where  duplicate 
requirements  are  being  retained  is 
indicated  in  square  brackets  below  the 
section  being  removed  or  revised. 


CllB(46CFf^ 


Subpart  32.96  (33  CFR  Subohaplsr  0] 

{35.20-26 133  CFfI  81  and  33  U.S.C.  2020| 

{35.20-48  133  CFR  164.3^ 

{58.50-180  K58J0I 

{78.21-1  {33  CFP  164J51 

Subpwt  7855  (33  CFR  81  and  33  U.S.C.  2020] - 

Subpart  78.86  (38  CFR  SuMwpler  OJ 

{82J1-13  (48  CFR  gubchaplir  S,  Subpart  H|  (33  CFR  184.36] 

{87.18-1  (33  CFR  184.36) 

SMbpWt 87.23 (33 CFR 81«HdMIU.S.C.  2828) 

gUBpaft  9r  (/v  |03  Crn  SuBOnSipiBr  \^  ••••••••«•*••••••••■••■■••■••••••••••>••■ 

{108.583  (33  CFR  Subcliaplir  0)  

{187.66-10  P3  CFR  81  and  33  U.S.C.  20281 -■ 

{180.81-13  (46  CFR  SuMioplsr  S.  Subpart  M| 

SubpMt  186.18  (38  CFR  Subdwplw  OJ 

{188.18-1  (33  CFR  184  J8) 

Subpwt  186.23  (S3  CFR  81  «id  33  U.S.C.  2K8| 

Subpart  186.75  (33  CFR  Subehaplsr  0] 


Removal 
Hefiwvai 
Revieien 
Renwvai 
noffiovai 
Removal 
nemovel 
Renwal 
Removal 
riemovai 
nemowoi 
nemowai 
Hamc^MH 
Removal 
rfefnsvBi 
Removal 
Removal 


Subject  accessed  by 


Oil  poNuHen. 
Uneulhonzed  hgias. 

FluM  poKMsr  and  oonbel  syoloms. 


Unautwrized  NgMs. 
PduHen  prewenbon. 
WalsrtigM  doofs. 
Maneuvertng  charactetiebcs. 
UnauPiortzed  NfMs. 
Poauaen  pfovenosn. 
Polubon  ppsvanbon. 
Uwaulhonged  IpNs. 


PotuUen  prevention. 

Unauiwrtzed  NeMs. 
Pohaien  ppsvenbon 


3.  The  re«fiuraneni  does  not  improve 
shipboard  safety.  The  fcrflowing  sectieas 
are  being  reauived  er  revised  because 
diey  make  no  sipdficant  coatributieti  to 
ahipbeard  safety.  This  list  includes 
provisions  wUch  are  typically  exceeded 
by  industry  v^untarihr,  regulations 
%^iich  have  oi^ved  their  usefulaess 
and  requirements  which  result  in 
ineKaant  adaunistrative  precedures. 

SectioM  32.05-5.  78.47-67. 97.37-45. 
169.742  and  186.37-45  of  Ittle  46  CFR 
OMitaia  raquuMMrts  for  aiMking  fire 


hose  and  fire  axes  with  the  vessel's 
none.  Emergency  equipment  is 
typically  rauked  with  instructions  or 
identifying  symbols,  such  as  the  "E"  on 
emergency  hfhts,  to  aid  in  its 
ideadfic^Mi  uid  use.  Lifesaving 
eqinpiMnt  that  floats  and  could  be 
cbsooveted  during  a  search  is  marked 
wMi  the  vessel's  name  to  help  identify 
the  veseel  in  the  event  of  a  sinking. 
Hewevw,  fire  hese  and  fire  axes  have  no 
need  for  either  (rf  these  types  of 
maikings.  These  pieces  ef  equipmoBt  do 


net  float  and  are  not  aarenable  to 
marking  with  instructions.  Therefore, 
the  requirement  to  mark  fire  hoses  and 
fire  axes  with  the  vessel's  name  is  not 
necessary  md  is  ^rofoaeA  for  removal. 
Secticm  35.81-5  and  Subparts  32.48. 
72.20,  92.20, 167.50.  168.15  and  190.28 
of  "ntie  48  CFR  cortain  reqinmnrats  for 
en-board  oraw  aoceausodations.  In 
seme  cases,  ^  requiren^its  contained 
in  these  secticms  aw  imnecessarily 
detailed  er  exceed  the  requirraaents  of 
the  Intanational  Likot  Office  Merchant 
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Shipping  (Miaimum  Standards) 
ConveDtioii.  1076  OLD  147)  to  which 
the  United  States  is  iignatoffy.  For 
example.  ILO 147  raquiies  a  hospital 
space  be  provided  for  tankships  over 
500  gross  tone  CHiying  a  crew  of  15 
penons  or  ouve  and  on  a  voyage  of  over 
three  days  duration.  Current  $  32.40-50 
requires  a  ho^tal  space  for  aU 
tankships  canjfing  a  crew  of  12  persons 
or  more  and  od  a  voyage  trover  three 
days  duration, 

the  rhangwl  proposed  by  this 
rulemaking  w0uld  remove  or  revise 
those  sectionsiof  the  r^ulations  that  are 
uimecessarily  {detailed  or  exceed  the 
retnurements  ef  ILO  147  in  order  to 
make  the  regulations  more  ccmcise  and 
consistent  with  the  international 
standard  for  oy-board  crew 
accommodatidDs. 

Sections  35.110-5  and  35.20-30  of 
Title  46  CFR  d^acnm  the  officer  in 
command's  responsil^ty  to  amduct 
drills  and  the  brohitations  against 
unauthorized  fights,  flashing  blinding 
lights  and  unauthorized  whistling. 
Section  35.2S41  of  Title  46  CFR 
discusses  the  chief  engineer's 
responsibility  to  examine  the  boilers 
and  report  their  condition.  Additionally. 
Sections  78.571-1.  97.47-1  and  167.65- 
15  of  Title  46  CFR  require  mariners  to 
comply  strictly  with  routing 
instructions  issued  by  competent  naval 
authorities.  Eath  of  these  sections 
include  phrases  to  indicate  that  the 
master  or  the  other  licensed  ofBcers  of 
a  vessel  may  be  held  liable  against  their 
licenses  in  sustoensicm  and  revocation 
proceedings  for  foilure  to  comply  with 
the  provisions  Of  these  sections.  Phrases 
of  tfiie  type  are  inconsistent  with  the 
President's  memorandum  of  March  4, 
1995  directingjthe  federal  agencies  to 
focus  on  resultB  rather  than  process  and 
punishment  and  do  not  contribute  to 
shipboard  safety.  The  authority  to 
proMceed  in  suspension  and  revocation 
proceedings  a^tinst  licensed  or 
certificated  mariners  that  fail  to  obey  a 
law  or  regulation  is  explained  in  Part  5 
of  this  chapter^  Reiterating  a  mariner's 
liability  in  other  subchapters  is  not 
necessary.  Therefore,  to  meet  the  Coast 
Guard's  goal  of  focusing  on  results 
instead  of  proosss  and  punishment  this 
proposal,  if  adopted,  would  remove  or 
revise  sections  that  restate  mariners' 
liability  for  fiu)ure  to  obey  laws  m 
regulations,  wlile  retaining  the 
prohibition  against  the  underlying 
conduct. 

Sections  35.20-15  and  167.65-30  and 
Subparts  78.2a  97.17  and  196.17  of 
Title  46  CFR  specify  die  words  lU^t 
Buddm  and  Lm  Rudder  be  used  when 
it  is  intended  that  the  wheel,  rudder 
blade  and  the  hmd  of  the  ship  move  to 


the  r^t  at  left,  respectively.  Specifying 
the  directiaD  of  the  wheel,  rudder  or 
ship  intended  by  the  commands  Right 
Rudder  and  Left  Rudder  is  a  detail  that 
is  not  necessary  for  profsssicmal 
seamen.  Proper  steering  orders  are 
ingrained  in  the  commercial  maritime 
industry  cidtiue  and  need  not  be 
repeated  in  the  regulations.  Tlierefore. 
these  regulations  are  not  necessary  and 
are  proposed  for  removal. 

Sections  61.05-5  and  61.30-5  of  Title 
46  CFR  assign  responsil^ties  to  the 
chief  engineer  to  prepare  the  boilen  and 
thermal  fluid  heaters  for  inspection. 
Preparing  machinery  for  inspection 
reduces  the  time  needed  to  conduct  the 
reqiiired  inspections  and  determine  the 
condition  of  the  machinery.  It  is  a 
matter  of  convenimce  for  the  vessel  and 
the  attending  marine  inspectore  or 
classification  society  surveyore  to  have 
the  machinery  prepared  in  advance,  but 
is  not  a  safety  issue.  Not  preparing 
machinery  for  inspections  has  no 
impact  on  safety  because  all  required 
insiMctions  must  eventually  be 
conducted  to  the  satisfaction  of  the 
attending  inspectors  or  surveyors. 
Therefore,  regulations  assigning  the 
responsibility  to  prepare  machinery  for 
inspection  to  the  chief  engineer  are 
proposed  for  removal. 

Sections  54.01-1,  54.01-3  and  54.01- 
5  and  Table  54.01-5  of  Title  46  CFR 
reference  the  standards  of  the  Tubular 
Exchangw  Manufacturers  Association 
(TEMA)  and  the  American  Society  of 
Mechanical  Engineers  (ASME)  Code  for 
Boilers  and  Pressure  Vessels  (ASME 
Code)  for  the  construction  of  heat 
exchangers.  Comments  received  from 
heat  exchanger  manufacturers  and 
shipyards  indicate  that  referencing  both 
the  TEMA  and  ASME  standards  has 
created  confiision.  The  ASME  Code  is 
the  primary  industry  standard  for 
pressure  vessels  of  all  types  and  is 
extensively  referenced  in  the 
regulations.  The  ASME  Code  is 
comprehensive  and  includes  updated 
requirements  for  design  and 
construction  of  the  heat  exchanger 
components  for  which  a  reference  to 
TEMA  standards  was  previously 
necessary.  The  ASME  Code 
requirements  are  equivalent  to  TEMA 
requirements.  Heat  exchangere  built 
solely  in  accordance  with  the  ASME 
Code  have  demonstrated  their 
suitability  for  shipboard  use. 
Referencing  only  the  ASME  Code  will 
result  in  simplified  regulations  and  less 
confusion.  Therefore,  the  regtilations 
referencing  the  TEMA  standards  are  no 
longer  necessary  and  are  proposed  for 
removal. 

Part  153  of  Title  46  CFR  contains  the 
requirements  for  issuance  of  a 


Certificate  of  Compliance  (COG)  and 
Subchapter  O  Endorsemrait  (SOE). 
Under  die  existing  regulati<ms.  a  COC 
and  SOE  are  issuMl  l^  the  Coast  Guard 
to  a  foreign  chemical  tanker  registered 
with  a  nation  signatory  to  the 
Interoadonal  Ginivention  for  the 
Prevention  of  Pollution  fiom  Ships, 
1973.  as  modified  by  the  Protocol  of       ' 
1978  (MARPOL  73/78).  Issuance  of  die 
GOC  and  SOE  are  based  primarily  on  a 
review  of  the  vessel's  plans  and 
possession  of  a  valid  Certificate  of 
Fitness  (COF)  issued  by  the  flag  state  or 
an  authorized  third  party. 

The  process  to  obtain  a  COC  and  SOE 
is  initiated  when  a  series  of  documents 
are  submitted  to  the  Coast  Guard  for 
review.  The  required  submission  of 
these  documents  to  both  the  Coast 
Guard's  Marine  Safety  Center  (MSC)  and 
the  cognizant  Officer  in  Chiffge,  Marine 
Inspection  (OCMI)  often  results  in 
uimecessary  delays  in  obtaining  a  COC 
and  SOE.  Also,  imder  ciurent  practices, 
after  the  COC  and  SOE  have  been 
issued,  if  a  Coast  Guard  marine 
inspector  discovere  that  the  COF  has 
been  reissued  by  the  flag  state  or  its 
authorized  third  party,  the  COC 
becomes  invalid  and  cargo  operations 
have  to  be  stopped  until  the  MSC 
reviews  the  new  COF  and  issues  a  new 
SOE. 

A  new  proposed  procedure  would 
make  the  Coast  Guard's  regulations 
more  consistent  with  actual  practice. 
Due  to  the  large  number  of  cargoes 
typically  authorized  under  a  COF. 
currenUy  the  MSC  does  not  conduct  a 
detailed  review  of  the  majority  of  a 
vessel's  plans.  Instead,  the  MSC 
concentrates  on  identifying  cargoes 
prohibited  from  bulk  curiage  in  U.S. 
waters  and  those  cargoes  for  which  the 
U.S.  has  special  requirements.  The  MSC 
accepts  a  valid  COF  issued  by  the  flag 
state  or  its  authorized  third  party  as 
docimientation  that  the  vessel  complies 
with  the  applicable  international  codes 
for  carriage  of  bulk  chemicals.  These 
codes  are  the  Bulk  Chemical  Code  (BCH 
Code)  and  the  International  Bulk 
Chemical  Code  (IBC  Code)  developed  by 
the  International  Maritime  Organization. 
Compliance  with  these  codes  is 
mandatory  for  any  vessel  whose  flag 
state  is  signatory  to  MARPOL  73/78. 
Under  this  proposal,  it  would  be  only 
those  chemical  tankera  whose  flag  state 
is  not  signatory  to  MARPOL  73/78  that 
would  require  a  detailed  plan  review  by 
the  MSC  to  be  issued  an  SOE.  Following 
plan  review,  the  MSC  would  issue  an 
SOE  to  these  vessels  with  the  notation 
that  the  flag  state  is  not  signatory  to 
MARPOL  73/78. 

Therefore,  this  proposal,  if  adopted, 
would  amend  the  review  and  issuance 


process  found  in  46  CFR  Part  153  to 
allow  the  OCMI  to  issue  the  COC  and 
SOE  without  the  MSC's  involvement  for 
those  vessels  whose  flag  states  are 


signatory  to  MARPOL  73/78.  This 
proposal  woidd  also  enable  the  SOE  to 
remain  valid  as  long  as  the  COF  is  valid 
even  if  the  OOF  is  revised.  The  burden 
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4.  An  appropriate  industry  standard 
or  practice  exists  which  can  be 
referenced  instead  of  publishing 
detailed  requirements  in  the  regulations. 
The  Coast  Guard  has  been 
systematically  replacing  detailed 
specifications  in  the  regulatitms  with 
industry  consensus  standards  for  over 
20  years.  To  date,  over  250  regulatory 
provisions  have  been  replaced  with 
adopted  industry  standards. 
Incorporation  of  industry  standards 
saves  time  and  resources  for  both  the 
Coest  Guard  and  industry  by 
streamlining  the  shipboard  equipment 
aooeptanpe  process. 


Sections  34.10-10,  34.10-90,  76.10- 
10,  76.10-90, 95.10-10.  95.10-90, 
108.425. 167.45-40, 193.10-10  and 
193.10-90  of  Title  46  CFR  contain 
requirements  for  fire  hose  nozzles  that 
are  approved  under  46  CFR  162.027.  In 
1994,  the  Coast  Guard  helped  U.S. 
nozzle  manufacturere  develop  an 
American  Society  for  Testing  and 
Materials  (ASTM)  standard  for  fire 
fighting  nozzles— ASTM  F  1546-94, 
Standard  Specification  for  Marine  Fire 
Fighting  Nozzles.  The  standard  was 
developed  for  modem  variable  flow  or 
variable  pressiu«  nozzle  with  the 
expectation  that  it  would  eventually  be 
incorporated  into  the  regulations. 


on  the  Coast  Guard  would  also  be 
reduced  through  streamlined 
administrative  procedures. 
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Equipment  marking. 
Accommodations. 
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Equipment  martdng. 
Routing  instructions. 

Accommodation. 
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Accommodations. 
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Equipment  marking. 


Testing  conducted  by  the  Coast  Guard 
Research  and  Development  Center  in 
1988  demonstrated  these  nozzles  are 
superior  to  the  currently  approved  all- 
purpose  nozzles.  Two  of  the  tested 
models  were  issued  Coast  Guard 
approvals  in  1990.  Variable  flow  or 
variable  pressure  nozzles  are  used  by 
virtually  every  shoreside  fire 
department  in  the  United  States. 
Incorporation  of  this  standard  will  make 
a  superior  product  with  a  long, 
successful  service  history  avtdlable  to 
the  marine  industry.  Therefore,  this 
proposal,  if  adopted,  would  replace 
current  specifications  for  fire  hose 
nozzles  contained  in  Subpart  162.027 
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with  a  referenoe  to  ASTM  F 1546-94 
and  would  aUdw  the  use  of  nozzles  that 
meet  the  new  Subpart  162.027  in  lieu  of 
nozzles  previously  approved  imder 
Subpart  162.037. 

Sections  56.^0-35  and  S6.30~40  of 
Title  46  CFR  contain  regulations  for 
gasketed  mechpnical  couplings  and 
mechanjcally  attached  fittings, 
respectively.  It  1993,  the  CkMst  Guard 
and  ASTM  developed  ASTM  standards 
F 1387-93,  St«idmd  Specification  for 
Pwfonnance  of  MechanicaUy  Attached 
FittinoB.  and  F:  1476-^93,  Standard 
Specincation  hi  Performance  of 
Gasketed  Me(^nical  Couplings  fw  Use 
in  Piping  Appncations,  with  the 
expectation  thtt  they  would  eventually 
be  incorporated  into  the  regulations  in 
lieu  of  1$  S6.34-35  and  56.30-M).  This 
proposal,  if  adopted,  would  iocorportf  e 
F 1387F-93  and  F  1476-93  into  the 
regulallons. 

Section  61.20-17  of  Title  46  CFR 
contains  the  requirements  for  tailsh^ 
examinatiao  intervals.  The  cunrai 
requirements  for  tailshaft  examination 
intervals  «e  bfsed  on  the  type  of 
lutnicaniin  th^  beanng  lubrication 
system.  With  some  exceptions,  water- 
lubricated  tailshaits  must  be  drawn  and 
examined  at  e^  drydocking.  Oil- 
liibricated  beaMngs  need  not  be  drawn 
and  examined  ^  me  bearing  clearances 
are  taken  duriitg  drydocking,  the 
inboard  seals  are  examined,  the 
lubricating  oil  is  analyzed  and 
nondestructive  testing  is  conducted  on 
the  connectioq  between  the  propeller  to 
the  tailshaft.  The  difiarences  in  the 
scc^w  tad  frequency  of  inspection  are 
due  to  the  non-corrosive  properties  of 
oil.  Consequently,  the  use  of  an  oil- 
lubricated  taiUhaft  can  translate  into 
substantial  savings  during  diydock 
periods.  However,  a  potential  drawback 
is  liability  for  4il  released  from  leaky 
seals.  As  a  resiUt.  industry  demand  has 
spurred  devekknnent  of  water-mlsdble, 
mvironm^rtatty  safe,  n<m-corTosive 
lubricants. 

The  Coast  Guard  supports  the 
development  aiid  use  of  non-polluting 
lubricants  and 'has  evaluated  the  means 
for  a  manufacturer  to  demonstrate  a 
lubricant's  eqilivalency  to  oil,  based  on 
the  lubricant's  non-corrosive  properties, 
for  purposes  of  the  tailshaft  inspection 
interval.  Undef  this  proposal,  if 
adopted,  a  walbr-miscible  lubricant 
tested  in  accordance  with  ASTM  D  665- 
92,  Standard  Test  Method  for  Rust- 
Preventing  Characteristics  of  Inhibited 
Mineral  Oil  in  the  Presence  of  Water, 
may  be  considered  equivalent  to  oil  for 
the  purposes  o(F  the  tailshaft  inspection 
intnval.  Therefore,  this  proposal,  if 
adopted,  would  incorporate  ASTM  D 
665-92  into  thb  regulations  and  add 


apprc^ate  text  into  §  61.20-17 
explaining  the  procedures  fat  accepting 
watm-misdble  lulnicants  as  equivalent 
to  oil.  Additionally,  this  propcKsal,  if 
adopted,  would  clarify  the  purpose  of 
the  tail^iaft  lubricating  oil  analysis  by 
explaining  that  the  analysis  is  to 
determine  the  presence  of  bearing 
material  or  odier  contaminants. 

Section  38.25-10  of  Title  46  CFR 
contains  the  inspection  requirements  for 
safBty  relief  valves  installed  on  pressure 
vessel  type  cargo  tanks  used  in  the 
carriage  of  liquefied  petroleum  gas. 
Under  the  current  regulations,  safety 
relief  valves  must  be  tested  and 
adjusted,  if  necessary,  every  four  years. 
The  ABS  Rules  require  testing  and 
adjustment  every  five  years,  llie  ABS 
RiUes,  with  the  longer  testing  interval, 
have  ^own  to  be  adequaflTby  the 
satislactxxy  performance  of  safety  relief 
valves  on  non-U.S.  vessels  classed  by 
ABS.  The  Coast  Guard  has  amended  the 
inspection  intervftls  fior  vessel 
drydockings  and  for  various  pieces  of 
shipboard  equipment  to  agree  Mrith  the 
inspection  intervals  in  international 
standards  and  class  society  rules.  These 
amendments  have  been  made  after 
consideration  for  any  possible 
d^radatiim  in  safety  to  allow  major 
pieces  of  equipment  to  be  tested  on  a 
cycle  that  ccnncides  with  the  normal 
drydock  schedule  for  the  ctmvenience  of 
the  vessel  owner,  class  society  and  the 
Coast  Guard.  Therefore,  this  pn^MMal,  if 
adopted,  would  change  the  testing 
interval  for  safety  valves  installed  on 
pressiue  vessel  type  cargo  tanks  from 
fotir  years  to  five  years  to  be  consistent 
with  JDtematicmal  standards  and 
classification  society  rules. 
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5.  Statutory  language  repeated.  The 
regulatory  text  of  the  following 
provisions  repeats  language  or  restates 
requirements  from  self-executing 
statutes  without  any  additional 
regulatory  provisions. 

Section  26.15-1  of  Title  46  CFR 
repeats  the  statutory  language  of  46 
U.S.C.  527e  authorizing  the  Coast  Guard 
to  board  numbered,  uninspected 
commercial  vessels.  Section  52  7e  of 
Title  46  U.S.C.  was  repealed  on  August 
10, 1971  (P.L.  92-75;  85  Stat.  228).  The 
authority  for  the  Coast  Guard  to  ccmduct 
boanUngs  on  uninspected  vessels 
remains  in  Title  14  U.S.C.  89.  Therefore, 
§  26.15-1  is  no  longer  needed  and  is 
proposed  for  revision. 

Secti«is  35.07-5,  35.07-15,  78.37-3, 
97.35-3,  97.35-10, 196.35-3  and 
196.35-10  of  Title  46  CFR  either  repeat 
statutory  language  or  paraphrase 
statutory  requirements  for  making 
logbook  entries.  Subparts  78.03,  97.03 
and  196.03  of  Title  46  CFR  repeat  the 
poesible  conseqoMces  of  a  violation  ol 
the  provisions  of  Title  46  CFR  and 
mariners'  liabiUty  under  the  suspension 
and  revocation  proceedings.  Sec^ons 
167.65-3  and  196.27-10  of  Title  46  CFR 
repeat  the  statutory  language  regarding 
ntnligent  operaticms  of  a  vessel. 

Kegulaticms  whidi  do  not  add 
meaning  or  additi<mal  requirements  to 
self-executing  statutes  are  not  useful. 
Therefore,  regulations  which  only 
repeat  language  or  summarize 
requirements  fitmi  self-executing 
statutes  are  not  necessary  and  are 
proposed  for  rpmoval. 
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Incoiporation  by  Reference 

The  following  material  would  be 
incorp(»ated  by  reference: 

American  Sodety  for  Testing  and 
M^erials  (ASTM): 

Standard  Specification  for 
Performance  of  Mechanically 
Attached  Fittings,  F  1387-93— 
§§56.01-2,56.30-35 

Standard  Specification  for 
Performance  of  Gasketed 
Mechanical  Couplings  for  Use  in 
Piping  Applications,  F 1476-93— 
§§56.01-2,56.30-40 

Standard  Specification  for  Marine 
Fire  Fighting  Nozzles,  ASTM  F 
1546-93— SS  162.027-1, 162.027-2, 
162.027-3 

Copies  of  the  material  are  available  for 
inspection  where  indicated  under 
ADDRESSES.  Copies  of  the  material  are 
available  from  the  sources  listed  in 
§§56.01-2  and  162.027-1. 

Before  publishing  a  final  rule,  the 
Coast  Guard  will  submit  this  material  to 
the  Director  of  the  Federal  Register  for 
approval  of  the  incorporation  by 
reference. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order,  nor  has  it  been  reviewed  by  the 
Office  of  Management  and  Budget.  It  is 
not  significant  under  the  regulatory 
policies  and  procedures  of  Uie 
Department  of  Transportation  (DOT)  (44 
FR 11034;  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a  full 
Regulatory  Assessment  is  unnecessary. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq),  the  Coast  Guard^ 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independenUy  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

This  proposed  rule  will  have  no 
economic  impact  on  small  entities 
because  it  amends  portions  of 
regulations  that:  (1)  Are  purely 
administrative;  (2)  Do  not  reflect 
common  marine  industry  practice;  (3) 
Do  not  have  general  applicability;  or,  (4) 
Are  repeated  in  other  sections. 

'Therefore,  the  Coast  Guard  finds  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  nile  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  conunent  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposed 
rule  will  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  imposes  on  the 
public  no  new  or  added  requirements 
for  collecting  information  imder  the 
Paperwork  Eduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  of  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

46  CFR  Part  26 

Marine  safety.  Penalties,  Reporting 
and  recordkeeping  requirements. 


46  CFR  Part  31 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
reqviirements. 

46  CFR  Part  32 

Cargo  vessels,  Fire  prevention.  Marine 
safety.  Navigation  (water).  Occupational 
safety  and  health.  Reporting  and 
recordkeeping  requirements,  Seamen. 

46  CFB  Part  34 

Cargo  vesseb.  Fire  prevention.  Marine 
safety. 

46  CFR  Port  35 

Cargo  vessels.  Marine  safety. 
Navigation  (water),  Occupational  safety 
and  health.  Reporting  and 
recordkeeping  requirements.  Seamen. 

46  CFR  Part  38 

Cargo  vessels,  Fire  prevention.  Gases, 
Hazardous  materials  transportation. 
Marine  safety,  Reporting  and 
recordkeeping  requirements. 

46  CFR  Port  54 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  56 

Reporting  and  recordkeeping 
requirements,  Vessels. 

46  CFR  Part  61 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  72 

Fire  prevention.  Marine  safety. 
Occupational  safety  and  health. 
Passenger  vessels,  Seamen. 

46  CFR  Part  76 

Fire  prevention.  Marine  safety, 
Passenger  vessels. 

46  CFR  Part  77 

Marine  safety,  Navigation  (water). 
Passenger  vessels. 

46  CFR  Part  78 

Marine  safety,  Navigation  (water), 
Passenger  vessels,  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  92 

Cargo  vessels,  Fire  prevention.  Marine 
safety,  Occupational  safety  and  health. 
Seamen. 

46  CFR  Part  95 

Cargo  vessels.  Fire  prevention.  Marine 
safety. 

46  CFR  Part  96 

Cargo  vessels.  Marine  safety, 
Navigation  (water). 
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46  CFR  Part  §7 

Caigo  vessels.  Marine  safaty, 
Navigation  (if  ater).  Repoiting  and 
reconUceeping  raquiraments. 

46  CFR  Part  toe 

File  preveiition.  Marine  safety, 
Occupationa]  safety  and  health.  Oil  and 
gas  exploration.  Vessels. 

46CFRPartio9 

Marine  safety,  Occupatioiial  safety 
and  health.  Ctl  and  gas  exploration. 
Reporting  an4  recordkeeping 
requirements^  Vessels. 

46  CFR  Part  $53 

Administr^ve  practice  and 
procediire.  Cargo  vessels.  Hazardous 
materials  transportation.  Marine  safety, 
Reporting  and  recordkeeping 
lequiiementsf  Water  pollution  control. 

46  CFR  Part  i60 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  ^62 

Fire  Prevedtion.  Marine  safety,  Oil 
pollution.  Reporting  and  recordkeeping 
requirements; 

46CFRPart^64 

Fire  prevention.  Marine  safety. 
Reporting  ant  recordkeeping 
requirements, 

46  CFR  Part  i67 

Fire  preveittion.  Marine  safety, 
Refxirting  and  recordkeeping 
requirements^  Schools.  Seamen.  Vessels. 

46  CFR  Part  t68 

Occupational  safety  and  health. 
Schools.  Seanien.  Vesseb. 

46  CFR  Part  i69 

Fire  prevention.  Marine  safety. 
Reporting  and  recordkeeping 
requirements^  Schools,  Vessels. 

46  CFR  Part  i90 

Fire  prevention.  Marine  safety. 
Occupational  safety  and  health, 
Oceanographic  research  vessels. 

46  CFR  Part  <95 

Fire  prevention.  Marine  safety, 
Oceanographic  research  vessels. 

46  CFR  Part  t96 

Marine  safety,  Oceanographic 
research  ves^ls,  Reporting  and 
recordkeepic^  requirements. 

For  the  reasons  set  out  in  the 
preamble,  th»  Coast  Guard  proposes  to 
amend  46  CFR  Parts  26,  31,  32.  34,  35, 
38.  54.  56.  61.  72,  76,  77,  78,  92,  95,  96, 
97, 108, 109. 153. 160. 162, 164, 167, 


168. 169. 189, 190. 193.  and  196  as 
fbllews: 

PART  2S— OPERATIONS 

1.  The  authority  citation  for  Part  26 
continues  to  read  as  follows: 

Aothortty:  46  U.S.C  3306, 4104, 6101, 
8105:  B.0. 12234. 45  FR  S8801,  3  CFR.  1980 
Camp.,  p.  277.;  49  CFR  1.46. 

2.  In  §  26.15-1,  paragraphs  (a)  and  (b) 
are  removed,  paragraph  (c)  is 
redesignated  as  paragraph  (b),  and  a 
new  paragraph  (a)  is  added  to  read  as 
follows: 

126.15-1    May  board  at  any  time. 

(a)  To  fedlitate  the  boerding  of  vessels 
by  the  commissioned,  warrant,  and 
petty  officers  of  the  U.S.  Coast  Guard  in 
the  exercise  of  their  authority,  every 
uninspected  vessel,  as  defined  in  46 
U.S.C.  2101(43),  if  underway  and  upon 
being  hailed  by  a  Coast  Guard  vessel, 
shall  stop  immediately  and  lay  to,  or 
shall  maneuver  in  sudi  a  way  as  to 
pomit  the  Coast  Guard  boarding  officer 
to  come  aboard.  Failure  to  permit  a 
Coast  Guard  boarding  officer  to  board  a 
vessel  or  refusal  to  comply  will  subject 
the  operator  or  owner  of  the  vessel  to 
the  penalties  provided  in  law. 


PART  31— INSPECTION  AND 
CERTIFICATION 

3.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

AHthority:  33  U.S.C  1321(i);  46  U.S.C. 
2103,  3306;  49  U.S.C  5103,  5106;  E.0. 12234. 
45  FR  58801,  3  CFR.  1980  Comp..  p.  277;  EO. 
12777,  56  FR  54757,  3  CFR  1991  Comp.,  p. 
351;  49  CFR  1.46.  Section  31.10-21a  also 
issued  under  tbe  authority  of  Sect  4109,  Pub. 
L  101-380, 104  SUL  515. 

S31.10-1S    [Amended] 

4.  In  §  31.10-15,  paragraph  (a)  is 
amended  by  removing  the  words  "and 
in  the  case  of  nuclear  vessels,  at  least 
once  every  year". 

PART  32— SPECIAL  EQUIPMENT. 
MACHINERY,  AND  HULL 
REQUIREMENTS 

5.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3306.  3703;  E.O. 
12234.  45  FR  58801.  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46:  Subpart  32.59  also  under 
tbe  autbority  of  Sect.  4109.  Pub.  L.  101-380, 
104  Stat.  515. 

6.  Section  32.02-5  is  revised  to  read 
as  follows: 

}  32.02-6   Communicalion  kelween 
deckhouaea— TBAOCLB. 

On  all  tank  vessels  where  the  distance 
between  deckhouses  is  more  than  46  m 


(150  ft),  a  fixed  means  of  facilitating 
communication  between  both  ends  of 
the  vessd.  such  as  a  raised  f(»e  and  aft 
bridge  or  side  timnels.  shall  be 
provided.  Previously  approved 
arrangements  may  bie  retained  so  long  as 
they  are  maintained  in  satisfactory 
condition  to  the  satisfection  of  the 
Officer  in  Charge.  Marine  Inspection. 

f  32.06-6   {Amended] 

7.  In  §  32.05-5.  the  words  "fire  hose, 
fire  axes,"  are  removed. 

8.  Section  32.15-10  is  revised  to  reed 
as  folloMTs: 

132.15-10   Sounding  machines— TAOCL. 

All  mechanically  propelled  vessels  in 
ocean  or  coastwise  service  of  500  gross 
tons  and  over,  and  all  mechanically 
propelled  vessels  in  Great  Lakes  service 
of  500  gross  tons  and  over  certificated 
few  service  on  the  River  St.  Lawrence 
eastward  of  the  lower  exit  of  the  St. 
Lambert  Lock  at  Montreal,  Canada,  shall 
be  fitted  with  an  efficient  electronic 
deep-sea  sounding  apparatus. 

9.  Subpart  32.40  is  revised  to  read  as 
follows:  ,  ,  .^ 

Subpart  32.40-Aecommodatibm  for 
Officers  and  Crew 

Sec. 

32.40-1    Application— TB/ALL. 

32.40-5    General— T/ALL 

32.40-10    Restrictions— T/ALL. 

32.40-15    Location  of  crew  spaces — T/ALL. 

32.40-20    Arrangement  of  sleeping  spaces — 

T/ALL 
32.40-25    Size  of  sleeping  spaces — T/AIX. 
32.40-30    Berths  and  lockers— T/ALL 
32.40-35    Wasb  spaces;  toilet  spaces;  and 

sbower  spaces — T/ALL 
32.40-M)    Messrooms— T/ALL. 
32.40-45    Hospital  spaces— T/ALL 
32.40-50    Miscellaneous  accommodation 

spaces — ^T/ALL. 
32.40-55    Heating  requirements— T/ALL. 
32.40-60    Inspect  screens— T/ALL 
32.40-65    Crew  accommodations  on 

tankships  of  less  than  100  gross  tons  and 

manned  tank  barges — TB/ALL. 
32.40-70    Crew  accommodations  on 

tanksbips  constructed  before  June  15, 

1987— T/ALL. 

S  32.40-1    AppUcatlon-TB/ALL 

(a)  The  provisions  of  this  subpart, 
with  the  exception  of  §  32.40-70  and 

§  32.40-90,  apply  to  all  tankships  of  100 
gross  tons  and  over  constructed  on  or 
after  June  15, 1987. 

(b)  Tankships  of  less  than  100  gross 
tons  and  manned  tank  barges  must  meet 
the  requirements  of  §  32.40-70. 

(c)  Tankships  of  100  gross  tons  and 
over  constructed  prior  to  June  15, 1987, 
must  meet  the  requirements  of  §  32.40- 
90. 

S  32.40-6    Oenerl    T/ALL 

The  accommodations  provided  for  the 
crew,  including  both  officers  and 


unlicensed  members,  on  all  tankships 
must  be  sectirely  constructed,  properly 
lighted,  heated,  drained,  ventilated, 
equipped,  located,  arranged,  and 
insulated  from  undue  noise,  heat  and 
odcvs. 

132.40-10    Restriction*— T/ALL 

(a)  There  must  be  no  direct 
communication  between  the 
accommodation  spaces  and  any 
chainlocker,  stowage,  or  machhiery 
space,  except  through  solid,  close-fitted 
doors  or  hatches. 

(b)  No  access,  vent,  or  sounding  tube 
from  a  fiiel  or  oil  tank  may  open  into 
any  accommodation  space,  except  that 
accesses  and  sounding  tubes  may  open 
into  corridors. 

{32.40-15    LccsHonofCfSwapaoss— T/ 
ALL 

Crew  qiuolers  must  not  be  located 
forward  of  a  vertical  plane  located  at 
five  percent  of  the  tankship's  length  aft 
of  the  stem  at  the  designated  siunmer 
load  line.  However,  for  tankships  in 
other  than  ocean  or  coastwise  service, 
this  distance  does  not  need  to  exceed 
8.5  m  (28  ft).  For  the  purposes  of  this 
paragraph,  the  length  defined  in 
§  42.13-15  of  Subchapter  E  (Load  Lines) 
of  this  chapter  is  to  be  used.  No  section 
of  the  decUiead  of  the  crew  spaces  may 
be  below  the  deepest  load  line. 

132.40-29   Awsngswuntsfalsepiwi 
■paSM    T/ALL 

Each  department  head  and 
watchstandii^  officer  must  be  provided 
with  a  separate  stMeromn. 

f«t.40-2S 


(e)  Each  person  accommodated  in  a 
room  shall  be  provided  a  locker. 

(f)  Each  bertn  must  have  a  berth  light. 


(a)  No  sleeping  space  may  berth  more 
than  four  perstms. 

(b)  Without  deducting  any  furnishings 
used  by  the  occupants,  each  slewing 
space  must  have  for  each  occupant — 

(1)  2.78  m'  (30  ft^)  of  dedc  area:  aad 

(2)  5.8  m3  (210  ft^j  of  volume. 

(c)  Each  sleeping  space  must  Immw  al 
least  190  cm  (75  in)  of  hesfkoosi  ever 
clear  deck  areas. 


f32.4«-tt   ■eKHsswdlMlMW    imJL 
(a)  Each  person  riull  have  a  separate 

berth  and  not  man  than  one  berth  shall 

be  placed  above  another. 
(d)  Each  berth  must  have  a  framework 

of  hwd.  smooth,  non-corrosive  material. 

(c)  Each  berdi  must  be  at  least  68  cm 
(27  in)  wide  by  190  cm  (75  in)  Icmg. 

(d)  The  bottom  of  the  loww  berdi 
■ust  be  at  least  30  cm  (12  in)  above  the 
dedc.  The  bottom  of  an  upper  berth 
must  be  at  least  76  cm  (30  in)  from  the 
bottMB  of  the  berth  below  it  and  from 
the  deck  or  any  |Hpe.  ventilating  duct, 
or  othM  evorhead  iasfallation. 


f  32.40-35    Wfashapaces:  toilet  I 
and  stMwer  apacea   T/ALL 

(a)  Each  tankship  must  have  enough 
public  fodUties  to  provide  at  least  one 
toilet,  one  shower,  and  one  washbasin 
for  each  eight  persons  who  occupy 
sleeping  spaces  that  do  not  have  private 
or  semi-private  facilities. 

(b)  Each  public  toilet  space  and 
washing  space  must  be  convenient  to 
the  sleeping  space  that  it  serves. 

(c)  Each  washbasin,  shower,  and 
bathtub  must  have  hot  and  cold  running 
water. 

(d)  Adjacent  toilets  must  be  separated 
by  a  partition  that  is  open  at  the  top  and 
bottom. 

(e)  Each  washing  space  and  toilet 
space  must  be  constructed  and  arranged 
so  that  it  can  be  kept  in  a  clean  and 
sanitary  condition  and  the  plumbing 
and  mechanical  appliances  kept  in  good 
woridng  order. 


132.40-40   Messreeefw-T/ALL 

Each  messroom  must  seat  the  number 
of  persons  expected  to  eat  in  the 
messroom  at  one  time. 


132.40-46    HoapMal  spsoe— T/ALL 

(a)  Except  as  specifically  modified  by 
paragraph  (h)  of  this  section,  each 
tankship,  wMch  in  the  ordinary  coiu^ 
of  its  trade  makes  voyages  of  more  than 
three  days  duration  between  p>orts,  other 
than  on  a  coastal  voyage,  and  which 
carries  a  crew  of  twelve  persons  or 
ra<Mre,  must  have  a  hospital  space. 

(b)  The  hospital  must  be  used  only  for 
the  care  of  the  sick. 

(c)  Each  hospital  space  must  have  a 
toilet,  washbasin,  and  bathtub  or  shower 
accessible  from  the  hospital  space. 

(d)  Each  hospital  space  must  have  a 
clothes  locker,  a  table,  and  seats. 

(e)  On  tankships  in  which  the  attire 
crew  is  berthed  in  single  occupancy 
rooms,  a  hospital  space  is  not  required 
if  one  room  is  designated  and  fitted  for 
use  as  a  treatment  and  isolation  room, 
and  meets  die  following  standards: 

(1)  llie  room  must  be  available  for 
imniediate  medical  use; 

(2)  A  washbasin  with  hot  and  cold 
running  water  must  be  installed  either 
in  or  immediately  adjacent  to  the  space 
and  other  required  sanitary  facilities 
must  be  conveniently  located. 

132.40-60 

-T/ALL 


(a)  Each  tankship  must  have  enough 
facilities  for  the  crew  to  wash  and  dry 
their  ewn  clothes.  iBcluding  at  least  one 
tub  or  sink  that  has  hot  and  cold 
running  water. 


(b)  Each  tankship  must  have  an 
accommodation  space  that  can  be  used 
for  recreation. 

f  32.40-65    Heating  requirements— T/ALL 

(a)  Radiators  and  other  heating 
apparatus  must  be  constructed,  located 
or  shielded  so  as  to  avoid  risk  of  fire  or 
danger  and  discomfort  to  the  occupants 
of  each  accommodation  space. 

(b)  Each  exposed  pipe  in  an 
accommodation  space  leading  to  a 
radiator  or  other  heating  apparatus  must 
be  insulated. 

132.40-60   Insect  screens— T/ALL 

Accommodation  spaces  must  be 
protected  against  the  admission  of 
insects. 

132.40-65    Crewsccommedsltonaon 
tanicsMps  of  less  than  100  fress  tsns  snd 
msrmes  tsna  DSfye^^— tb/all. 

(a)  The  crew  accommodations  on  all 
tankships  of  less  than  100  gross  tons 
and  all  manned  tank  barges  must  have 
sufficient  size  and  equipment,  and  be 
adequately  constructed  to  provide  for 
the  protection  of  the  crew  in  a  manner 
practicable  for  the  size,  facilities,  and 
service  of  the  tank  vessel. 

(b)  The  crew  accommodations  must 
be  consistent  with  the  principles 
underlying  the  requirements  for  crew 
accommodations  of  tankships  of  100 
gross  tons  or  more. 

132.40-70 

19t7— T/ALL. 

All  tankships  of  100  gross  tons  and 
over  constructed  before  June  15, 1987 
may  retain  previously  accepted  or 
approved  installations  and 
arrangements  so  long  as  they  are 
maintained  in  good  condition  to  the 
satisfaction  of  the  Officer  in  Charge, 
Marine  Inspection. 


32. 


10.  Si^part  32.95  is  removed. 
PART  34— PMEFIQMT»M 

The  audiority  citation  for  Part  34 
continues  to  read  as  follows: 

Awlhsiity:  46  U.S.C.  3306.  3703;  E.O. 
12234,  45  FR  58801,  3  CFR,  1986  Comp.,  p. 
277;  49  CFR  1.46. 

12.  In  %  34.05-5,  paragraphs  (aMl). 
(a)(2),  (a)(3)  and  (a)(4)  are  revised  to 
read  as  follows: 

184.06-6    Fli'a  eaMnpitsliint  systems   T/ 
ALL 

(a)*  •  * 

(1)  Dry  cargo  compartments.  A  carbon 
(tioxi^  or  water  spray  system  shall  be 
instalwd  fat  the  protecti<m  of  all  dry 
cargo  comptftments.  Where  such 
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compartmentB  are  readily  accessible  by 
means  of  docfs  such  spaces  need  be 
protected  onl^  by  the  fire  main  system. 

(2)  Cargo  Ufttks.  A  deck  foam  system 
shall  be  installed  for  the  protection  of 
all  cargo  tank  spaces.  Where  a  deck 
foam  system  is  installed,  an  approved 
inert  gas,  ste^  or  other  system  may 
also  be  installed  for  the  purposes  of  fire 
prevention  o4  inerting  of  cargo  tanks. 
For  vessels  u^der  100  feet  in  length,  the 
soniportable  equipment  required  by 
footnote  1  of  table  34.05-5(a)  will  be 
considered  as  meeting  the  requirements 
of  this  subpaiagraph. 

(3)  Lamp  aad  paint  lockers  and 
similar  space$.  A  carbon  dioxide  or 
vrater  spray  sirstem  shall  be  installed  in 
all  lamp  and  paint  lockers,  oil  rooms, 
and  similar  s^ces. 

(4)  Pumprooms.  A  carbon  dioxide, 
inert  gas,  foam  or  water  spray  system 
shall  be  installed  for  the  protection  of 
all  pumproonfs. 


134,06-15    [Rkmovwl] 

13.  Section  134.05-15  is  removed. 

14.  In  $  34.t0-10,  paragraphs  (e),  (e- 
1)  and  (n)  are  removed,  paragraphs  (f) 
through  (m)  are  redesignated  as 
paragraphs  (g)  through  (n),  respectively, 
and  new  paragraphs  (e),  (f)  and  (o)  are 
added  to  read'as  follows: 

134.10-10   Flip  eiMlonliydranli^lMM  and 
noalee   T/AL^  .^ 

(e)  Each  fire  station  hydrant  must 
have  at  least  One  length  of  fire  hose. 
Each  fire  hose  on  the  hydrant  must  have 
a  combinatioi}  solid  stream  and  water 
spray  fire  hose  nozzle  that  meets  the 
requirements  in  Subpart  162.027  of  this 
chapter.  Fire  hose  nozzles  previously 
approved  imder  Subpart  162.027  of  this 
chapter  may  be  retained  so  long  as  they 
are  maintained  in  good  condition  to  the 
satisfaction  of  the  Officer  in  Charge, 
Marine  InspeftioB.  A  suitable  hose  rack 
or  other  deviae  shall  be  provided.  Hose 
racks  on  weather  decks  shall  be  located 
so  as  to  afford  protection  from  heavy 
seas.  The  hose  shall  be  stored  in  the 
open  or  so  as  to  be  readily  visible. 
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ir  so  as  to  1 
34.1  oil  I 


Table  34.10^-1  0(E).— Hydrants  with 
Coast  GU<krd  Approved  Low-Ve- 
locity Waiter  Spray  appucators 


locaWon 


Living 


No.  dhy- 

draMs  with  ap- 

provedapptt- 

caiofs 


1 


Approved  appth 
cator  length  (me- 
ters (toet)) 


15(4) 


Table  34.10-1  0(E).— Hydrants  with 
Coast  Guard  Approved  Low-Ve- 
locity Water  Spray  Applica- 
tors—(Continued 


Location 

No.  of  hy- 
drants with  ap- 
proved app»- 
cators 

Approved  applt- 
cator  length  (me- 
ters (feet)) 

Weather 
deck. 

Machin- 
ery 
space. 

4 
2 

3(10)  or  3.7(12) 
1i(4) 

(f)  Each  combination  nozzle 
previously  approved  under  Subpart 
162.027  of  this  chapter  in  the  locations 
listed  in  Table  34.10-10(E)  must  have  a 
low-velocity  water  spray  applicator  also 
previously  approved  under  Subpart 
162.027  of  this  chapter  that  is  of  the 
length  listed  in  that  table. 

•  •        •        *        • 

(o)  Each  low-velocity  water  spray 
applicator  under  paragraph  (f)  of  this 
section  must  have  fixed  brackets,  hooks, 
or  other  means  for  stowing  next  to  the 
hydrant. 

15.  In  §  34.10-90,  paragraphs  (a)(12) 
and  (a)(13)  are  removed,  paragraph 
(a)(14)  is  redesignated  as  (a)(12}  and 
paragraphs  (a)(10).  (a)(ll)  and  (b)(2)  are 
revised  to  read  as  follows: 

134.10-00   hMMMons  contracted  tor 
prior  to  INay  26. 1965— T/ALL 

(a)  •  *  * 

(10)  Each  fire  station  hydrant  on  a 
tankship  of  500  gross  tons  or  more  must 
have  at  least  one  length  of  firehose.  Each 
firehose  on  the  hydrant  must  have  a 
combination  solid  stream  and  water 
spray  firehose  nozzle  that  meets  the 
requirements  of  Subpart  162.027.  Fire 
hose  nozzles  previously  approved  under 
Subpart  162.027  of  this  chapter  may  be 
retained  so  long  as  they  are  maintained 
in  good  condition  to  the  satisfaction  of 
the  Officer  in  Chaige,  Marine 
Inspection. 

(11)  On  each  tankship  of  1000  gross 
tons  or  more,  the  nozzle  required  by 
paragraph  (a)  (10)  on  each  of  the 
following  hydrants  must  have  a  low 
velocity  applicator  that  was  previously 
approved  imder  Subpart  162.027  and 
that  connects  to  that  nozzle  when  the 
nozzle  itself  was  previously  approved 
under  Subpart  162.027; 

(i)  At  least  two  hydrants  in  the 
machinery  and  boiler  spaces. 

(ii)  At  least  25  percent  of  other 
hydrants. 

*  *        •        •        • 

(b)*  •  • 

(2)  Each  fire  station  hydrant  must 
have  at  least  one  length  of  firehose.  Each 
firehose  on  the  hydrant  must  have  a 


combination  solid  stream  and  water 
spray  nozzle  that  meets  the 
requirements  of  Subpart  162.027.  Hre 
'hose  nozzles  previously  approved  imder 
Subpart  162.027  of  this  d^pter  may  be 
retained  so  long  as  they  are  maintained 
in  good  condition  to  the  satisfaction  of 
the  Officer  in  Charge,  Marine 
Inspection.  If  the  fire  hose  nozzles  were 
previously  approved  under  Subpart 
162.027,  each  of  the  nimiber  of  hydrants 
in  the  locations  listed  in  Table  34.10- 
10(E)  must  have  a  low  velocity  water 
spray  applicator  that: 

(i)  Was  previously  approved  imder 
Subpart  162.027  of  this  chapter: 

(iij  Is  the  length  listed  in  Table  34.10- 
(E);  and 

(iii)  Meets  §34.10-10(0). 

16.  Subpart  34.13  is  revised  to  read  as 
follows: 

Subpart  34.1»— Stemn  Smothertng 
Systtms 

134.13-1    Application— T/ALL. 

Steam  smothering  fire  extinguishing 
systems  are  not  permitted  on  vessels 
contracted  for  on  or  after  January  1, 
1962.  Previously  approved  installations  - 
may  be  retained  as  long  as  they  are 
maintained  in  good  condition  to  the 
satisfaction  of  the  Officer  in  Qiarge, 
Marine  Inspection. 

Subpart  34.55— {Romoved] 

17.  Subpart  34.55  is  removed. 

PART  35— OPERATIONS 

18.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(j);  46  U.S.C. 
3306,  3703,  6101:  49  U.S.C  5103,  5106;  E.O. 
12234,  45  PR  58801,  3  C7R,  1980  Comp.,  p. 
277;  E.O.  12777,  56  FR  54757,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 

135.01-6   (Amended] 

19.  In  §  35.01-5,  paragraphs  (b)  and 
(c)  are  removed  and  the  paragraph 
designation  "(a)"  is  removed  from 
paragraph  (a). 

20.  Section  35.07-5  is  revised  to  read 
as  follows: 

f35.«7-6    Logbooks  and  raeorde—TB/ALL 

(a)  The  master  or  person  in  charge  of 
a  vessel  that  is  required  by  46  U.S.C. 
11301  to  have  an  official  logbook  shall 
maintain  the  logbook  on  Form  CG-706. 
When  the  voyage  is  completed,  the 
master  or  person  in  charge  shall  file  the 
logbook  with  the  Officer  in  Charge, 
Marine  Inspection. 

(b)  The  master  or  person  in  charge  of 
a  vessel  that  is  not  required  by  46  U.S.C. 
11301  to  have  an  official  logbook,  shall 
maintain,  on  board,  an  unofficial 
logbook  or  record  in  any  form  desired 


for  the.piuposes  of  making  entries 
therein  as  required  by  law  or  regulations 
in  this  subchapter.  Such  logs  or  records 
are  not  filed  with  the  Officer  in  Charge, 
Marine  Inspection,  but  shall  be  kept 
available  for  review  by  a  marine 
inspector  for  a  period  of  one  year  after 
the  date  to  which  the  records  refer. 
Separate  records  of  tests  and  inspections 
of  firefighting  equipment  shall  be 
maintained  with  the  vessel's  logs  for  the 
period  of  validity  of  the  vessel's 
certificate  of  inspection. 

f3S.07-1S    (RemovwQ 

21.  Section  35.07-15  is  removed. 

f  36.10-5   [Amended] 

22.  In  §35.10-5,  paragraph  (g)  is 
removed  and  paragraphs  (h)  and  (i)  are 
redesignated  as  paragraphs  (g)  and  (h), 
respectively. 

23.  Subpart  35.12  is  revised  to  read  as 
follows: 

Subpart  35.12— Placard  of  Ufesavlng 
Signals 

Sk. 

35.12-1    Application— T/OCLB. 

35.12-5    Availability— T/OCLB. 

136.12-1    AppHcadon— T/OCLB. 

The  provisions  of  this  subpart  shall 
apply  to  all  vessels  on  an  international 
voyage,  and  all  other  vessels  of  150 
gross  tons  or  over  in  ocean,  coastwise  or 
Great  Lakes  service. 

936.12-5   Availability— T/OCLB. 

On  all  vessels  to  which  this  subpart 
applies  there  shall  be  readily  available 
to  the  deck  officer  of  the  watch  a 
placard  containing  instructions  for  the 
use  of  the  Ufesavlng  signals  set  forth  in 
Regulation  16,  Chapter  V,  of  the 
Intematioraal  Convention  for  Safety  of 
Life  at  Sea,  1974.  These  signals  shall  be 
used  by  vessels  or  persons  in  distress 
when  communicating  with  lifesaving 
stations  and  maritime  rescue  imits. 

136.20-16   [Ramowed] 

24.  Section  35.20-15  is  removed. 

136.20-25   [Removad] 

25.  Section  35.20-25  is  removed. 

26.  Section  35.20-30  is  revised  to  read 
as  follows: 

S35.20-M   Flashing  flw  rays  of  a 
searchlight  or  other  blinding  llgM-T/ALL 

No  person  shall  flash  or  cause  to  be 
flashed  the  rays  of  a  search  light  or  other 
blinding  light  onto  the  bridge  or  into  the 
pilothouse  of  any  vessel  imder  way. 

27.  Section  35.20-35  is  revised  to  read 
as  follows: 

f3&20-45    WhistHng-AH. 

Tlie  uimecessary  sounding  of  a 
vessel's  wfaisde  is  prohibited  within  any 
harbor  limits  of  the  United  States. 


28.  Section  35.20-40  is  revised  to  read 
as  follows: 

f36JM)-40    Maneuvering  charaetarlstlcs— 
T/OC. 

(a)  Each  ocean  and  coastwide 
tankship  of  1,600  gross  tons  or  over 
must  have  the  maneuvering  information 
listed  in  33  CFR  164.35(gKl)  through 
(g)(7)  prominently  displayed  in  the  pilot 
house  on  a  fact  sheet. 

(b)  The  information  on  the  fact  sheet 
must  be: 

(1)  Verified  by  the  owner  or  operator 
six  months  after  the  vessel  is  placed  in 
service;  or 

(2)  Modified  six  months  after  the 
vessel  is  placed  into  service  and  verified 
within  three  months  thereafter. 

(c)  The  information  that  appears  on 
the  fact  sheet  may  be  obtained  from: 

'  (1)  Trial  trip  observations; 

(2)  Model  tests; 

(3)  Analytical  calculations; 
.   (4)  Simulations; 

(5)  Information  established  from 
another  vessel  of  similar  hull  form, 
power,  rudder  and  propeller;  ot 

(6)  Any  combination  of  the  above.  The 
acciuBcy  of  the  information  in  the  fact 
sheet  required  is  that  attainable  by 
ordinary  shipboard  navigation 
equipment. 

(d)  The  requirement  for  information 
for  feet  sheets  for  vessels  of  unusual 
design  will  be  specified  on  a  case  by 
case  basis. 

29.  Section  35.25-1  is  revised  to  read 
as  follows: 

f  35.25-1.    Examination  of  bollsrs  and 
mschinsry  by  englnser— T/ALL. 

It  shall  be  the  duty  of  an  engineer 
when  he  assumes  chaige  of  the  boilen 
to  examine  the  same  forthwith  and 
thoroughly.  If  he  finds  any  part  thereof 
in  bad  condition,  he  shall  immediately 
report  the  facts  to  the  master,  owner,  or 
agent,  and  to  the  nearest  Officer  in 
Charge,  Marine  Inspection. 

135.30-45    [Rsmovsd] 

30.  Section  35.30-45  is  removed. 

135.40-40   [Amended] 

31.  In  §  35.40-40,  paragraph  (a)  is 
amended  by  removing  the  words  "fire 
hoses,  fire  axes,". 

Subpart  35.70— {Ramovad] 

32.  Subpart  35.70  is  removed. 

PART  38-LlQUEHED  FLAMMABLE 
OASES 

33.  The  authority  citation  for  Part  38 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3703;  49 
U.S.C  5101,  5106;  E.0. 12234,  45  FR  58801, 
3  CFR,  1980  Comp.,  p.  277;  49  CFR  1.46. 


34.  In  §  38.25-10,  paragraph  (b)  is 
revised  to  read  as  follows: 

$38.25-10   SstotyraNefvahres-TB/ALL 

•        •        •        •        • 

(b)  The  safety  reUef  valve  discs  shall 
be  hfted  from  dieir  seats  in  the  presence 
of  a  marine  inspector  by  either  liquid, 
gas,  or  vapor  pressure  at  least  once 
every  5  years  to  determine  the  accuracy 
of  adjustment  and,  if  necessary,  shall  be 
reset. 

PART  54— PRESSURE  VESSELS 

35.  The  authority  citation  for  Part  54 
is  revised  to  read  as  follows: 

Audiority:  33 US.C  1509; 43 U.S.C.  1333; 
46  U.S.C.  3306,  3703;  E.G.  12234,  45  FR 
58801,  3  CFR.  1980  Comp.,  p.  277;  49  CFR 
1.46. 

154.01-1    [Amended] 

36.  In  §  54.01-1,  paragraph  (b)  is 
amended  by  removing  the  incorporation 
by  reference  entry  for  the  Tubular 
Exchanger  Manufecturers  Association. 

154.01-3    [Removed] 

37.  Section  54.01-3  is  removed. 

§54.01-5    [Amended] 

38.  In  §  54.01-5.  paragraph  (d)(5)  is 
amended  by  adding  the  word  "and" 
after  the  semicolon,  paragraph  (d)(6)  is 
removed,  paragraph  (d)(7)  is 
redesignated  as  paragraph  (d)(6)  and 
footnote  8  is  removed  from  Table  54.01- 
5(b). 

PART  56— PIPING  SYSTEMS  AND 
APPURTENANCES 

39.  The  authority  citation  for  Part  56 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j).  1509;  43 
U.S.C.  1333;  46  U.S.C  3306,  3703;  E.O. 
12234.  45  FR  58801,  3  CFR,  1980  Comp..  p. 
277;  E.O.  12777,  56  FR  54757,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 

40.  In  §  56.01-2,  paragraph  (b)  is 
amended  by  adding  in  numerical  order 
of  the  standards  incorporated  by 
reference  from  the  American  Society  for 
Testing  and  Materials  (ASTM)  the 
following  additional  standards: 

§56w01-2    Incorpocstton  by  rsferanea. 

*  *  •  <k  • 

(b)  •  *  • 
ASTM  F  1387-93  Standard— 56.30-40 
Specification  for  Performance  of 
Mechanically  Attached  Fittings 
ASTM  F  1476-93  Standard— 56.30-35 
Specification  for  Performance  of 
Casketed  Mechanical  Couplings  for 
Use  in  Piping  Applications 

41.  Section  56.30-35  is  revised  to  read 
as  follo%vs: 
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§0lbSO*36   Slfeve  coupled  Md otfMf 
prapnsBpy  jonn. 

CoupliBg  tjipe,  mechanical  gland  type 
and  other  probrietary  joints  may  be  used 
in  certain  locations  (see  §  56.30--40(d) 
for  limitations)  where  experimice  or 
tests  have  deitioastrated  that  the  )(Aat  is 
sals  for  the  qierating  conditions,  and 
where  adequate  provisi<m  is  made  to 
prevent  separetloa  of  the  joint.  Fittings  * 
of  this  type  shall  be  designed, 
constructed,  tested  and  marked  in 
accordance  wi^  ASTM  F 1476-93. 

42.  In  $  56.30-40,  paragraphs  (b),  (c), 
(e),  and  (h)  ati  removed,  paragraph  (d) 
is  redesignateq  as  paragrqih  (c), 
paragraphs  (l)iand  (g)  are  redesigDated 
as  paragraphs  |(cl)  and  (e),  respectively, 
and  a  new  paaai^i^  (b)  is  added  to 
read  as  followk 

fM30-40FI«dMe  p(pe  eeupinga  of  ttw 

•    ,   •       *  I    »,--.^  -• 

(b)  Couplin|s  tiiuSi  be  designed, 
constructed,  tested  and  marked  in 
accordance  with  ASTM  F  1387-93. 


msmoveCQ 


f6M»-10e 
43.  Section  56.50-100  is  removed. 


PARTet 


Tests  AND 


44.  The  authority  dtatira  for  Fart  61 
continues  to  read  as  follows: 

AuAMrttr-  43  use.  1333:  46  U.S.C  3306, 
3703;  E.0. 12234,  45  FR  58S01,  3  CFR,  1980 
Comp..  p.  277: 4/9  CFR  1.46. 

45.  Subpart  61.03  is  added  to  read  as 
follows:  I 

\ 
Subpart  61 .03-4ncorporatiOfi  of 


ti1.06-1    IneolporMion  by  rsleience. 

(a)  Certain  materiri  is  incorporated  by 
leforence  into  this  part  with  the 
ai^roval  of  thf  Diiectpr  of  the  Federal 
Riggister  in  acqordaiK»  with  5  U.S.C. 
552(e).  To  enforce  any  edition  other 
than  that  specified  in.  paragraph  (b)  of 
this  section,  the  Coast  Guard  must 
publish  noticQ  of  change  in  the  Federal 
lagiatar  and  make  the  material  available 
to  the  public.  All  approved  material  is 
on  file  at  the  Qffice  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC,  and  at  the 
U.S.  Coast  Guard,  Design  and 
Engineering  Standards  Division  (G- 
MMS),  2100  Second  Street  SW., 
Washington.  UfC  20593-0001  and  is 
avaiU)le  fromithe  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  for  incorporation  by 
reference  in  this  part  and  the  sections 
affected  are: 


American  Society  for  Testing  and 
Materials  (ASTM),  1916  Race  Street. 
Philadelphia.  PA  19103      . 

ASTM  D  665-^2,  Standard  Test  Method 
for  Rust-Preventing  Characteristics  of 
hihibited  Mineral  Oil  in  the  Presence 
of  Watv,  1992—61.20-17 

»61.06-6   (AinaiMM) 

46.  In  §  61.05-S,  paragraph  (a)  is 
removed  and  paragraphs  (b)  and  (c)  are 
redesignated  as  paragraphs  (a)  and  (b). 
respectively. 

47.  Section  61.20-17  is  revised  to  read 
as  follows: 

S  61.20-17   ExaminallonlRlsrvale. 

(a)  A  lubricant  that  demonstrates  the 
corrosion  inhibiting  properties  of  oil 
when  tested  in  accordance  with  ASTM 
D  665-92  is  considered  to  be  equivalent 
to  oil  for  the  purposes  of  the  tailshaft 
examination  iBtnval. 

(b)  Except  as  provided  in  paragra]^ 
(c)  through  (f)  of  this  section,  eadi 
tailshaft  on  a  vesael  must  be  examiiMd 
twice  within  any  five  year  period.  No 
more  than  three  years  may  elapse 
between  any  two  tailshaft  examinations. 

(c)  Tailshafts  on  vesseb  fitted  with 
multiple  shafts  must  be  examined  cmce 
every  five  years. 

(d)  Tail^afts  with  inaccessible 
portions  fabricated  of  materials  resistant 
to  ccnrosion  by  sea  water,  or  fitted  with 
a  continuous  liner  or  a  sealing  gland 
which  prevents  sea  water  &t«n 
contacting  the  shaft,  must  be  examined 
once  every  five  years  if  they  are 
constructed  or  fitted  with  a  taper, 
keyway,  and  prt^ller  designed  in 
accordance  with  the  American  Biireeu 
of  Siippiag  standards  to  reduce  stress 
concentrations  or  are  fitted  with  a  - 
flanged  propeller.  Accessible  portions  of 
tailshafts  must  be  examined  visually 
during  each  drydock  examination. 

(e)  Tailshafts  witi  oil  lubricated 
bearings,  including  bearings  lubrieatad 
with  a  substance  considered  to  be 
equivalent  to  oil  under  the  provisions  of 
paragraph  (a),  need  not  be  drawn  for 
examination — 

(1)  If  tailshaft  bearing  clearance 
readings  are  taken  whenever  the  vessel 
undergoes  a  drydock  examination  or 
underwater  survey; 

(2)  If  the  inboard  seal  assemblies  are 
examined  whenever  the  vessel 
undergoes  a  drydock  examination  or 
underwater  survey; 

(3)  If  an  analysis  of  the  tailshaft 
bearing  lubricant  is  performed 
semiannually  in  accordance  with  the 
lubrication  system  manu&cturer's 
recommendations  to  determine  bearing 
material  cootent  or  the  presence  of  other 
contaminants;  and 

(4)If- 


(i)  For  tailshafts  with  a  taper,  the 
propter  is  removed  and  the  taper  and 
the  keyway  (if  fitted)  ue 
nondestructively  tested  at  intervals  not 
to  exceed  five  years;  (» 

(ii)  For  tailshafts  with  a  propeller 
fitted  to  the  shaft  by  means  of  a 
coupling  flange,  the  propeller  coupling 
bolts  and  flange  radixis  are 
nondestructively  tested  whenevw  they 
are  removed  or  made  accessible  in 
connection  with  overhaul  or  repairs. 

(f)  Tailshafts  on  mobile  ofEshore 
drilling  units  are  not  subject  to 
examination  intervals  under  paragraphs 
(b)  through  (d)  of  this  section  if  they 
are — 

(1)  Examined  during  each  regularly 
scheduled  drydocking;  or 

(2)  Regulwly  examined  in  a  manner 
acceptable  to  the  Commandant  (G- 
MCO^  •  ^■■'  -r;:;-4. 

fflJO-S   [Amandaiq 

48.  In  §61.30-5,  para^i^  (a)  is 
removed  and  the  paragraph  desi^tatioa 
"(b)"  is  removed  from  paragraph  (b). 

PART  7»-CQNSTRUCT10N  AND 
ARfUNGEMENT 

49.  The  authority  citaticm  for  Part  72 
continues  to  read  as  follows: 

AiUheilty;  46  U.S.C  3306;  B.0. 12234, 45 

FR  saeei,  3  cfr.  leso  Ccmp.,  p.  277;  49  cfr 

1.46. 

172.06-60   tnawowedl 

50.  Section  72.05-60  is  removed. 

51.  Subpart  72.20  is  revised  to  read  as 
follows: 


AceomnodoHone  far 
Oflkiers  end  Ciew  .  _  . 

Sec 

72.20-1    Af^tlication. 
72.26-5    Intent. 

72.20-10    Location  of  crew  spaces. 
72.21^15    Construction. 
72.20-20    Slwming  arrnmimidatiom.     - 
72.20-25    WasimmnuaadtoUatiaMA 
72.20-30    Messroonu.  s^^.^  :;r 

7220-95    HospiUl space. 
72.20-40    Other  spaces. 
72.20-45    Lighting. 
72.20-50    Heating. 
72.20-55    Insect  screens. 
72.20-90    Vessels  contracted  Ux  prior  to 
November  19, 1952. 

172.20-1    Application. 

The  provisions  of  this  subchapter, 
except  §  72.20-90,  apply  to  all  vessels 
contracted  for  after  November  18, 1952. 
Vessels  contracted  fat  before  November 
19, 1952  shall  meet  the  requirements  of 
§  72.20-90. 

§72.20-6    Intent 

It  is  the  intent  of  this  subpart  that  the 
accommodations  provided  for  officers 
and  crew  on  all  vessels  shall  be  sectuely 


constructed,  properly  lighted,  heated, 
drained,  ventilated,  equipped,  located, 
arranged,  and  where  practicable,  shall 
be  insulated  from  imdue  noise,  heat  and 
odors. 


f72J6-10  Loeatfonofeiewi 

(a)  Crew  quarters  shall  not  be  located 
farther  forward  in  the  vessel  than  a 
votical  plane  located  at  5  percent  of  the 
vessel's  length  abaft  the  forward  side  of 
the  stem  at  the  designed  summer  load 
water  line.  However,  for  vessels  in  other 
than  ocean  or  coastwise  service,  this 
diftynrw  need  not  exceed  8.5  m  (28  ft). 
For  the  purposes  of  this  paragraph,  the 
length  wall  be  as  defined  in  §  43.15-1 
of  Subdiapter  E  (Load  Lines)  of  this 
chapter.  No  section  of  the  deck  of  the 
crew  spaces  diall  be  below  the  deepest 
load  line,  except  that  in  special  cases, 
the  Commandant  may  approve  such  an 
arrangement. 

(b)  There  shall  be  no  direct 
communication,  except  through  solid, 
dose  fitted  doors  or  hatches  between 
crew  spaces  and  chain  lockers,  or 
machinery  spaces. 

f  72.20-18   Oonakucdon. 

All  crew  spaces  are  to  be  constructed 
in  a  maimer  stiitable  to  the  purpose  for 
which  they  are  intended-  The 
accommodations  provided  for  officers 
and  crew  cm  all  vessels  shall  be  securely 
constructed,  properly  lighted,  heated, 
drained,  ventilated,  equipped,  located, 
arranged,  and,  where  practicable,  shall 
be  insulated  from  imdue  noise,  heat  and 
effluvia. 

%T2JaO-M   Slsspmg  eccommodaMona. 

(a)  Where  practicable,  each  licensed 
officer  shall  be  provided  with  a  separate 
stateroom. 

(b)  Sleeping  accommodations  for  the 
crew  shall  be  divided  into  rooms,  no 
one  of  which  shall  berth  more  than  four 
persons. 

(c)  Each  room  shall  be  of  such  size 
that  Uiere  is  at  least  2.78  m  2  (30  ft  3)  of 
deck  area  and  a  volume  of  at  least  5.8 
m  3  (210  ft ')  for  each  person 
accommodated.  The  clear  head  room 
shall  be  not  less  than  190  cm  (75  in).  In 
measuring  sleeping  accommodations 
any  furnishings  contained  therein  for 
the  use  of  the  occupants  are  not  to  be 
deducted  bom  the  total  volume  or  fit>m 
the  deck  area. 

(d)  Each  person  shall  have  a  separate 
berth  and  not  more  than  one  berth  shall 
be  placed  above  another.  The  berth  shall 
be  composed  of  materials  not  likely  to 
corrode.  The  overall  size  of  a  berth  shall 
not  be  less  than  68  cm  (27  in)  wide  by 
190  cm  (75  in)  long,  except  by  special 
permission  of  the  Commandant.  Where 
two  tiere  of  berths  are  fitted,  the  bottom 


of  the  lower  berth  must  not  be  less  than 
30  cm  (12  in)  above  the  deck.  The  bwths 
shall  not  be  obstructed  by  pipes, 
ventilating^ ducts,  or  other  installations, 
(e)  A  lodier  shall  be  provided  for  each 
person  accommodated  in  a  room. 

§72.20-25  weahroomaandtolietioome. 

(a)  There  shall  be  provided  at  least 
one  toilet,  one  washbasin,  and  one 
shower  or  bathtub  for  each  eight 
membere  or  portion  thereof  in  the  crew 
to  be  accommodated.  The  crew  to  be 
accommodated  shall  include  all 
memben  who  do  not  occupy  rooms  to 
which  private  or  semi-private  facilities 
are  attached. 

(b)  The  toilet  rooms  and  washrooms 
shall  be  located  convenient  to  the 
sleeping  quarters  of  the  crew  to  which 
they  are  allotted  but  shall  not  open 
direcUy  into  such  quarters  except  when 
they  are  provided  as  private  or  semi- 
private  facilities. 

(c)  All  washbasins,  showers,  and 
bathtubs  shall  be  equipped  with  proper 
pltunbing,  including  hot  and  cold 
running  water.  All  toilets  shall  be 
installed  with  proper  plumbing  for 
flushing.  Where  more  than  one  toilet  is 
located  in  a  space  or  compartment,  each 
toilet  shall  be  separated  by  partitions. 


§72.20-30 

Messrooms  shall  be  located  as  near  to 
the  galley  as  is  practicable  except  where 
the  messroom  is  equipped  with  a  steam 
table.  The  messroom  shall  be  of  such 
size  as  to  seat  the  nimiber  of  persons 
normally  scheduled  to  be  eating  at  one 
time. 


§72.20-35   Hoapnal: 

(a)  Each  vessel  which  in  the  ordinary 
course  of  its  trade  makes  voyages  of 
more  than  3  dajrs  duration  between 
ports  and  which  carries  a  crew  of  twelve 
or  more,  shall  be  provided  with  a 
hospital  space.  This  space  shall  be 
situated  with  due  regard  to  the  comfort 
of  the  sick  so  that  they  may  receive 
proper  attention  in  all  weathers. 

(b)  The  hospital  shall  be  suitably 
separated  from  other  spaces  and  shall  be 
used  for  the  care  of  the  sick  and  for  no 
otherpurpose. 

(c)  The  hospital  shall  be  fitted  with 
berths  in  the  ratio  of  one  berth  to  every 
twelve  members  of  the  crew  or  portion 
thereof  who  are  not  berthed  in  single 
occupancy  rooms,  but  the  number  of 
berths  need  not  exceed  six. 

(d)  The  hospital  shall  have  a  toilet, 
washbasin,  and  bath  tub  or  shower 
conveniently  situated.  Other  necessary 
suitable  equipment  of  such  character  as 
clothes  locker,  table,  seat,  etc.,  shall  be 
provided. 

(a)  Sufficient  facilities  shall  be 
provided  where  the  crew  may  wash  and 


dry  their  own  clothes.  There  shall  be  at 
least  one  sink  supplied  with  hot  and 
cold  fresh  water. 

(b)  Recreation  accommodations  shall 
be  provided. 

.  (c)  A  space  or  spaces  of  adequate  size 
shall  be  available  on  an  open  deck  to 
which  the  crew  has  access  when  off 
duty. 

§72.20-45    Ugli1ln9. 

Berth  li^ts  shaU  be  provided  for  each 
member  of  the  crew. 

§72.20-50    Hoatlno. 

(a)  All  crew  spaces  shall  be 
adequately  heated  in  a  manner  suitable 
to  the  purpose  of  the  space. 

(b)  Radiatora  and  other  heating 
apparatus  shall  be  so  placed,  and  where 
necessary  shielded,  as  to  avoid  risk  of 
fire,  danger  or  discomfort  to  the 
occupants.  Pipes  leading  to  radiators  or 
heating  apparatus  shall  be  lagged  where 
those  pipes  create  a  hazard  to  persons 
occupying  the  space. 


§72.20-56 

Provisions  shall  be  made  to  protect 
the  crew  quartere  against  the  admission 
of  insects. 

§72.20-00    VessalacofitrBetsdforpilorto 
November  19, 1952. 

(a)  Vessels  of  100  gross  tons  and  over, 
contracted  for  prior  to  March  4, 1915, 
shall  meet  the  requirements  of  this 
paragraph. 

(IjExisting  structure,  arrangements, 
materials,  and  facilities,  previously 
approved  will  be  considered  satisfactory 
so  long  as  they  are  maintained  in  a 
suitable  condition  to  the  satisfaction  of 
the  Officer  in  Charge,  Marine 
Inspection.  Minor  repairs  and 
alterations  may  be  made  to  the  same 
standard  as  the  original  construction 
provided  that  in  no  case  will  a  greater 
departure  from  the  standards  of 
§S  72.20-5  through  72.20-55  be 
permitted  than  presently  exists. 

(b)  Vessels  of  100  gross  tons  and  over, 
contracted  for  on  or  after  March  4, 1915, 
but  prior  to  January  1,  1941,  shall  meet 
the  requirements  of  this  paragraph. 

(1)  Existing  structure,  arrangements, 
materials,  and  faciUties,  previously 
accepted  or  approved  will  be  considered 
satisfactory  so  long  as  they  are 
maintained  in  a  suitable  condition  to 
the  satisfaction  of  the  Officer  in  Charge, 
Marine  Inspection.  Minor  repairs  and 
alterations  may  be  made  to  the  same 
standard  as  the  original  construction. 

(2)  Where  reasonable  and  practicable, 
a  minimum  of  1  toilet,  shower,  and 
washbasin  shall  be  provided  for  each  10 
members  of  the  crew  or  fraction  thereof. 

(3)  Crew  spaces  shall  have  a  volume 
of  at  least  3.4  m^  (120  ft^)  and  a  deck 
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of  at  least  1.5  m'  (16  ft3)  for  eadk 
penon  acccaninodated. 

(4)  Each  Qrewmember  afaail  have  a 
sepuate  be|th.  aad  berths  may  not  be 
placed  mora  than  tMTO  high. 

(5)  Each  Vessel,  wdiich  in  the  ordinary- 
course  of  lt|  trade  makes  a  voyage  of 
more  dian  i  days  duration  between 
ports  and  KiAiich  carries  a  crew  of  twelve 
or  more  persons,  shall  be  provided  with 
a  suitable  hospital  space  for  the 
exclusive  use  of  the  sick  or  injured. 
Berths  shall  be  provided  in  the  ratio  of 

1  berth  for  each  twelve  members  of  the 
crew  or  fraction  thereof,  but  the  number 
of  berUis  nepd  not  exceed  6. 

(6)  The  cmw  spaces  shall  be  seciuely 
constructed^  properly  lighted,  heated, 
drained,  ventilated,  equipped,  located, 
and  arranged,  and  where  practicable 
shall  be  insulated  from  imdue  noise  and 
odors.         J 

(d)  Vessels  of  100  grass  ttms  and  over, 
contracted  totxmot  after  January  1 , 
1941,  but  plior  to  November  19, 1952, 
shall  meet  the  requirements  of  this 
paragraph. 

(1)  Existiag  structiue,  arrangements, 
materials,  atid  facilities,  previously 
accepted  or  approved  will  be  considered 
satisfactory  so  long  as  they  are 
maintained  m  s  suitable  condition  to 
the  satisfacl^on  of  the  CMBcer  in  Charge, 
Marine  Inspection.  Minor  repairs  and 
alterations  may  be  made  to  the  same 
standard  as  the  original  construction. 

(2)  There  shall  be  a  minimiim  of  one 
toilet,  shower,  and  washbasin  for  each 
eight  memben  of  the  crew  or  fraction 
thereof  whd  are  not  accommodated  in 
rooms  having  attadied  private  or  semi- 
private  fadnties.  Washbasins,  showers, 
and  bathtuliB  if  substituted  for  showera, 
shall  be  equipped  with  proper 
plumbing,  including  hot  and  cold 
running  wa^er. 

(3)  Qew  <paces  shall  have  a  voliune 
of  at  least  3j4  m^  (120  ft^]  and  a  deck 
aree  of  at  le«st  1.5  m'  (16  ft^)  for  each 
person  accommodated. 

(4)  Each  (xewmember  shall  have  a 
separate  be^,  and  berths  may  not  be 
placed  mor^  than  two  high. 

(5)  Each  vessel,  which  in  the  (ndinary 
course  of  it4  trade  makes  a  voyage  of 
more  than  3  days  duration  between 
ports  and  which  carries  a  crew  of  twelve 
or  more  persons,  shall  be  provided  with 
a  suitable  hospital  space  for  the 
excliisive  ufe  of  the  sick  or  injured. 
Berths  shall  be  provided  in  the  ratio  of 

1  berth  for  each  twelve  members  of  the 
crew  or  fraction  thereof,  but  the  number 
of  berths  need  not  exceed  6. 

(6)  The  ctpw  spaces  shall  be  securely 
coostructedl  properly  lighted,  heated, 
drained,  ve|itilated.  eqmpped,  located, 
and  arranged,  and  where  practicable 


shaU  be  insolated  from  undue  nmse  and 
odoct. 

PAnrr  76-fiRE  protection 

EQUIPMENT 

52.  The  authority  dtation  for  Part  76 
coitfimies  to  read  as  follows:       v  :,\  *. ' 

Antharitjr:  46  U.S.C.  3306,  B.0. 12243, 48 
FR  58801,  3  CFR.  1980  Comp.,  p.  277;  49  CFR 
1.46. 

53.  Section  76.05-20  is  revised  to  read 
as  foUows: 

§76.06-20    FlaadflreextinguMtlng 


Approved  fire  extinguishing  systems 
shall  be  installed,  as  required  by  Table 
76.05-1  (a)  on  all  self-propelled  vessels 
and  on  all  barges  with  sleeping 
accommodations  for  more  than  six 
persons. 


176.06-30 

54.  Secticm  76.05-30  is  removed. 

55.  In  §  76.10-10,  paragraphs  (j-1) 
and  (j-2)  are  removed,  paragraph  (k)  and 
(1)  is  redesignated  as  paragraphs  (m)  and 
(n),  paragraph  (j)  is  revised  and  new 
paragraphs  (k)  and  (1)  are  added  to  read 
as  follo^vs: 


;..•'. 


"JCj^  Tj  /Sf 


S76.10-10   FtoehydrinlaanEnioiNb'^    -' 

*  *       *       *       *  .■      ^ . 
(j)  Each  fire  hose  on  each  hydrant 

must  have  a  combination  solid  stream 
and  water  spray  fire  hose  nozzle  that 
meets  the  requirements  in  Subpart 
162.027  of  this  chapter.  Fire  h<Me 
nozzles  previously  approved  under 
Subpart  162.027  of  this  chapter  may  be 
retained  so  long  as  they  are  maintabied 
in  good  condition  to  the  satisfacdon  of 
the  Officer  in  Charge.  Marine 
inspectioa. 

(k)  Fire  hose  nozzles  previously 
approved  under  Subpart  162.027  of  this 
chapter  in  the  following  locations  must 
have  low-velocity  water  spray 
applicaton  also  previously  approved 
under  Subpart  162.027  of  this  chapter. 

(1)  In  accommodation  and  service 
areas,  two  fire  hoses. 

(2)  In  each  propulsion  machinery .  . 
space  containing  an  oil-fired  boiler,  >■ 
internal  combustion  machinery,  or  oil 
fuel  unit  on  a  vessel  on  an  international 
voyage  or  of  1000  gross  tons  or  more, 
each  fire  hose.  The  length  of  each 
applicator  must  be  not  more  than  1.8  m 
(6  feet). 

(1)  Fixed  brackets,  hooks,  or  other 
means  for  stowing  an  applicator  must  be 
next  to  each  fire  hydrant  that  has  an 
applicator  under  paragraph  (k)  of  this 
section. 

•  •        *        *        • 

56.  In  §  76.10-90,  paragraph  (a)(7)  is 
removed  and  paragraph  (a)(6)  is  revised 
to  read  as  follows: 


f  76.10-90   IntiaWaMone  contiaclsd  lor 
pflof  to  May  21^  1M6> 

(a)*  •  • 

(6)  Firehose  nozzles  and  low  velodty 
spray  applicaton  must  meet  the 
requirements  of  §§  76.10~10(j),  76.10- 
10(k)  and  76.10-10(1). 

57.  Subpart  76.13  is  revised  tarsad  as 
follows: 

Subpart  76.13— System  Smolharing 
Systams 

176.19-1    Application. 

Steam  smothering  systems  are  not 
permitted  on  vesseb  ocmtracted  for  on 
or  after  January  1 ,  1962.  Previously 
approve^  installatirais  may  be  retained 
as  long  as  they  are  maintained  in  good 
condition  to  the  satisfaction  of  the 
OfficM*  in  Charge,  Marine  Inspection. 

PART  77— VESSEL  CONTHOL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

58.  The  authmity  dtation  for  Part  77 
continues  to  read  as  foUows: 

AulliOTitjr:  46  U.S.C  3306;  E.0. 12234, 45 
FR  58801,  3  CFR.  1980  Comp..  p.  277;  49  CFR 
1.46. 

59.  Secticm  77.27-1  is  revised  to  read 
as  follows: 

177.27-1    When  lequifed. 

All  meohaninally  propelled  vessels  of 
500  gross  tons  and  over  in  ocean  or 
coastwise  service,  and  all  mechanically 
propelled  vessels  of  500  gross  tons  and 
over  in  Great  Lakes  service  certificated 
for  service  on  the  River  St.  Lawrence 
eastward  of  the  lower  exit  of  the  St. 
Lambert  Lock  at  Mcmtreal,  Canada,  shall 
be  fitted  with  an  effident  electronic 
deep-sea  sounding  apparatus. 

PART  7t-OPERATI0NS 

60.  The  authority  dtation  for  Part  76 
continues  to  read  as  follows: 

Anthorily:  33  U.S.C.  1321(j);  46  U.S.C 
2103,  3306,  6101;  49  U.S.C  5103i  5106;  B.O. 
12234, 45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  B.O.  12777,  56  FR  54757,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 

Subpart  78.03— {Rantovad] 

61.  Subpart  78.03  is  removed. 
Subpart  78b20—(RaiiMvad] 

62.  Subpart  78.20  is  removed. 

63.  In  §  78.21-1,  paragraphs  (a),  (b), 
(c)  and  (d)  are  removed,  paragraphs,  (e) 
and  (f)  are  redesignated  as  paragraphs 
(b)  and  (c),  respectively,  and  a  new 
paragraph  (a)  is  added  to  read  as 
follows: 


176.21-1    Dataraquiiad. 

(a)  The  information  on  the 
maneuvering  characteristics  fact  sheet 
required  by  33  CFR  164.35(g)  must  be: 

(1)  Verified  six  months  after  the  vessel 
is  placed  into  service;  or 

(2)  Modified  six  months  after  the 
vessel  is  placed  into  service  and  verified 
%vithin  tluee  months  thereafter. 


Subpart  78J3—PlacaRl  of  Ufaaaving 


Subpart  7a2S—(Rainovad] 

64.  Subpart  78.25  is  removed.        / 

65.  Subpart  78.35  is  revised  to  read  as 
follows: 

Subpart  78.35— Communication 
between  dackhouaaa 

{78J6-1    When  requtoed. 

On  all  vessels  navigating  in  other  than 
protected  waters,  where  the  distance 
between  deckhouses  is  more  than  46  m 
(150  ft)  a  fixed  means  of  fadlitating 
communication  between  both  ends  of 
the  vessel,  such  as  a  raised  fore  and  aft 
bridge  or  side  tunnels,  shall  be 
provided.  Previously  approved 
arrangements  may  be  retained  so  long  as 
they  are  maintained  in  satisfactory 
condition  to  the  satisfaction  of  the 
Officer  in  Charge,  Marine  Inspection. 

66.  Section  78.37-3  is  revised  to  read 
as  follows: 

{78.37-3    Logbooks  and  rscorda. 

(a)  The  master  or  person  in  charge  of 
a  vessel  that  is  required  by  46  U.S.C. 
11301  to  have  an  offidal  logbook  shall 
maintain  the  logbook  on  Form  CG-706. 
When  the  voyage  is  completed,  the 
master  or  person  in  charge  shall  file  the 
logbook  with  the  Officer  in  Charge. 
Marine  Inspection. 

(b)  The  master  or  person  in  charge  of 
a  vessel  that  is  not  required  by  46  U.S.C. 
11301  to  have  an  offidal  logbook,  shall 
maintain,  on  board,  an  imofficial 
logbook  or  record  in  any  form  desired 
for  the  purposes  of  making  entries 
therein  as  required  by  law  or  regulations 
in  this  subchapter.  Such  logs  or  records 
are  not  filed  with  the  Officer  in  Charge, 
Marine  bispedion,  but  shall  be  kept 
available  for  review  by  a  marine 
inspedor  for  a  period  of  one  year  after 
the  date  to  which  the  records  refer. 
Separate  records  of  tests  and  inspections 
of  firefighting  equipment  shall  be 
maintained  with  the  vessel's  logs  for  the 
period  of  validity  of  the  vessel's 
certificate  of  inspection. 

178.47-67   [Removed] 

67.  Section  78.47-67  is  removed. 

68.  Subpart  78.53  is  revised  toTead  as 
follows: 


78.53-1  Application. 
78.53-5  Availability. 

i7&63-1    AppHcatton. 

llie  provisions  of  this  subpart  shall  to 
all  vessels  on  an  international  voyage, 
and  all  other  vessels  of  150  gross  tons 
or  over  in  ocean,  coastwise  or  Great 
Lakes  service. 

178.53-6   AvaUabiWy. 

On  all  vessels  to  which  this  subpart 
applies  there  shall  be  readily  available 
to  the  deck  officer  of  the  watch  a 
placard  containing  instructions  for  the 
use  of  the  lifesaving  signals  set  forth  in 
Regulation  16,  Chapter  V,  of  the 
International  Convention  for  Safety  of 
Life  at  Sea,  1974.  These  signals  shall  be 
used  by  vessels  or  persons  in  distress 
when  communicating  with  lifesaving 
stations  and  maritime  rescue  imits. 

69.  Section  78.57-1  is  revised  to  read 
as  follows: 

{  78.S7-1    All  personnel  must  comply. 
All  licensed  mastera,  officers,  and 
certificated  seamen  on  United  States 
vessels  shall  comply  stricdy  with 
routing  instructions  issued  by 
competent  naval  authority. 

Subpart  7&75— [Removed] 

70.  Subpart  78.75  is  removed. 
Subpart  78.80— (Removed] 

71.  Subpart  78.80  is  removed. 
Subpart  7&85— [Removed] 

72.  Subpart  78.85  is  removed. 

PART  92-CONSTRUCTtON  AND 
ARRANGEMENT 

73.  The  authority  dtation  for  Part  92 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  E.0. 12234,  45 
FR  58801.  3  CFR,  1980  Comp.,  p.  277;  49  CFR 
1.46. 

S  92.01-13    [Removed] 

74.  Section  92.01-13  is  removed. 

75.  Subpart  92.20  is  revised  to  read  as 
follows: 

Subpart  92.20— Accommodations  for 
Omcert  and  Crew 


92.20-45    Lighting. 
92.20-50    Heating. 
92.20-55    Insect  scnens. 
92.20-90    Vessels  cxmtiacted  for  prior  to 
November  19, 1952. 

162.20-1    Application. 

(a)  The  provisions  of  this  subpart, 
with  the  exception  of  §  92.20.90,  shall 
apply  to  all  vessels  of  100  gross  tons  and 
over  contrarted  for  on  or  after  November 
19, 1952.  Vessels  of  100  gross  tons  and 
over  contracted  for  prior  to  November 
19, 1952  shall  meet  the  requirements  of 
§  92.20-90. 

(b)  Vessels  of  less  than  100  gross  tons 
shall  meet  the  applicable  requirements 
of  this  subpart  insofar  as  is  reasonable 
and  practicable. 

§92.20-6    Intent 

It  is  the  intent  of  this  subpart  that  the 
accommodations  provided  for  officere 
and  crew  on  all  vessels  shall  be  securely 
constructed,  properly  lighted,  heated, 
drained,  ventilated,  equipped,  located, 
arranged,  and,  where  practicable,  shall 
be  insulated  from  imdue  noise,  heat  and 
odors. 


92.20-1    Application. 

92.20-5    Intent. 

92.20-10    Location  of  crew  spaces. 

92.20-15    Constructicm. 

92.20-20    Sleeping  accommodations. 

92.20-25    Washrooms  and  toilet  rooms. 

92.20-30    Messroctns. 

92.30-35    Hospital  space. 

92.20-40    Other  spaces. 


192.20-10   Location  of  craw 

(a)  Crew  spaces  shall  be  located, 
where  practicable,  so  that  the  maximiun 
amount  of  fresh  air  and  light  are 
obtainable. 

(b)  Crew  quarters  shall  not  be  located 
farther  forward  in  a  vessel  than  a 
vertical  plane  located  at  5  percent  of  the 
vessel's  length  abaft  the  forward  side  of 
the  stem  at  the  designed  summer  load 
waterline.  However,  for  vessels  in  other 
than  ocean  services,  this  distance  need 
not  exceed  8.5  m  (28  ft).  For  the  purpose 
of  this  paragraph,  the  length  shall  be  as 
defined  in  §  42.13-15  of  Subchapter  E 
(Load  Lines)  of  this  chapter. 

There  shall  be  no  dired 
communication,  except  through  solid, 
close  fitted  doors  or  hatches  between 
crew  spaces  and  chain  lockers,  cargo,  or 
machinery  spaces. 

(d)  There  shall  be  no  access,  vents,  or 
sounding  tubes  from  fuel  or  cargo  oil 
tanks  opening  into  crew  spaces,  except 
that  sounding  tubes  and  access  openings 
may  be  located  in  corridors. 

§92.20-15    Construction. 

All  crew  spaces  are  to  be  construded 
in  a  manner  suitable  to  the  purpose  for 
which  they  are  intended.  The 
accommodations  provided  for  officers 
and  crew  on  all  vessels  shall  be  securely 
construded,  properly  lighted,  heated, 
drained,  ventilated,  equipped,  located, 
arranged,  and,  where  practicable,  shall 
be  insulated  bom  imdue  noise,  heat  and 
odore. 
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f«Lao-ao 

(a)  Each  departtmnt  haad  and 
watdistanding  oScer  shall  have  a 
aeparate  staterooi$. 

lb)  Sleeping  acoommodations  fot  the 
ciew  shall  be  divided  into  rooms,  no 
one  of  whidi  shall  berth  more  than  four 
persons. 

(c)  Each  room  sliall  be  of  such  size 
that  then  is  at  least  2.78  m'  (30  fk>)  of 
deck  area  and  a  volume  of  ot  least  5.8 
m>  (210  ft')  fat  each  person 
accommodated.  TJie  dear  headroom 
shall  be  not  less  tllan  190  cm  (75  in).  In 
measuring  sleepii^  quarters  allocated  to 
crews  of  vessels,  any  furnishings 
contained  dierein  for  the  use  of  the 
occupants  are  not  to  be  deducted  from 
the  total  volume  or  deck  area. 

(d)  Each  person  shall  have  a  separate 
berth  and  not  morS  than  one  berth  shall 
be  placed  above  another.  The  berths 
shall  be  composedof  a  material  not 
likely  to  coxrode.  The  overall  size  of  a 
berth  shall  not  be  less  than  68  cm  (27 
in)  wide  by  190  cqi  (75  in)  long.  Where 
two  tiers  of  berths  are  fitted,  the  bottom 
of  the  lower  berth  must  not  be  less  than 
30  cm  (12  in)  abovb  the  deck.  The  berths 
shall  not  be  obstructed  by  pipes, 
voitilating  ducts,  ^r  other  installations. 

(e)  A  looter  proyided  for  each  person 
accommodated  in  ^  room. 

I92J0-25   Weehroome  and  tenet  roomfc 

(a)  There  ahaU  be  provided  at  least 
one  toilet,  one  wadlibasin.  and  one 
shower  or  bathtub  for  each  eight 
members  or  portio|i  thereof  in  the  crew 
to  be  accommodated.  The  crew  to  be 
accommodated  slUll  include  all 
members  who  do  i|ot  occupy  rooms  to 
which  private  or  ssmiprivate  facilities 
are  atttKihed. 

(b)  The  toilet  rooms  and  washrooms 
shall  be  located  convenient  to  the 
sleeping  quarters  at  the  crew  to  which 
they  an  allotted  but  shall  not  open 
directiy  into  such  quarters  except  when 
they  are  provided  Ss  private  or 
semipiivate  fadlities. 

(c)  All  washbasins,  showers,  and 
bathtubs  shall  be  equipped  with  proper 
plumbing,  including  hot  and  cold 
running  water.  All  toilets  shall  be 
installed  with  proper  pliunbing  for 
flushing. 

(d)  At  least  one  Washbasin  shall  be 
fitted  in  each  toilet  room,  except  where 
private  or  semi-private  facilities  are 
provided  and  washbasins  are  installed 
in  the  sleeping  rooms. 

(e)  When  more  than  one  toilet  is 
located  in  a  space,  ^ch  toilet  shall  be 
separated  by  partitions. 


messrooms  sbaU  be  of  such  size  as  to 
seat  the  number  of  persons  normaUy 
scheduled  to  be  eating  at  one  time. 

192.20-96  Hoepitslepaoe. 

(a)  Except  as  specifically  modified  by 
paraoaph  (f)  of  this  section,  each  vessel 
which  in  the  ordinary  course  of  its  trade 
makes  voyages  of  more  than  3  days 
duration  between  ports  and  which 
carries  a  crew  of  twelve  or  more,  shall 
be  provided  with  a  hospital  space.  This 
space  shall  be  situated  with  due  regard 
to  the  comfort  of  the  sick  so  that  they 
may  reo^ve  proper  attention  in  all 
weathers. 

(b)  The  hospital  shall  be  suitably 
separated  bom  other  spaces  and  shall  be 
used  for  the  care  of  the  sick  and  for  no 
other  purpose. 

(c)  The  hospital  shall  be  fitted  with 
berths  in  the  ratio  of  cme  berth  to  every 
twelve  members  of  the  crew  or  portion 
thereof  who  are  not  berthed  in  single 
occupancy  rooms,  but  the  number  of 
berths  need  not  exceed  six. 

(e)  The  hospital  shall  have  a  toilet, 
washbasin,  and  bath  tub  or  shower 
conveniently  situated.  Other  necessary 
suitable  equipment  of  such  character  as 
clothes  locker,  table,  seat,  etc.,  shall  be 
provided. 

({)  On  vessels  in  which  the  crew  is 
berthed  in  single  occupancy  rooms  a 
hospital  space  will  not  be  required, 
provided,  that  one  room  shall  be 
designated  and  fitted  fot  use  as  a 
treatment  and  isolation  room.  Such 
room  shall  meet  the  foUowing 
standards: 

(1)  The  room  must  be  available  for 
immediate  medical  use;  and, 

(2)  A  washbasin  with  hot  and  cold 
running  water  must  be  installed  either 
in  or  immediately  adjacent  to  the  space 
and  other  required  sanitary  fodlities 
must  be  convenienUy  located. 


f92.20-M 

Messrooms  shallibe  located  as  near  to 
the  galley  as  practicable.  The 


f«2.a(M0    CHhert 

(a)  Sufficient  facilities  shall  be 
provided  where  the  crew  may  wash  and 
dry  their  own  clothes.  There  shall  be  at 
least  one  sink  supplied  with  hot  and 
cold  fresh  water. 

(b)  Recreation  accommodations  shall 
be  provided. 

f«2.2IM6    UghUng. 

Berth  lights  shall  be  provided  for  each 
member  of  the  crew. 

192.20-60   Heating. 

(a)  All  crew  spaces  shaU  be 
adequately  heated  in  a  manner  suitable 
to  the  purpose  of  the  space. 

(b)  Radiators  and  other  heating 
apparatus  shall  be  so  placed,  and  where 
necessary  shielded,  as  to  avoid  risk  of 
fire,  danger  or  discomfort  to  the 


occupants.  Pipes  leading  to  radiators  or 
heating  apparatus  dudl  be  lagged  where 
those  pipes  creete  a  hazard  to  peraoos 
occupying  the  space. 


192.20-66 

Provisions  shall  be  made  to  protect 
the  crew  quarters  against  the  admission 
of  insects. 


192.20-00   Veeeetooontiaeisd  for  prior  to 
November  19, 1962. 

(a)  Vessels  of  less  than  100  gross  tons, 
contracted  for  prior  to  November  19. 
1952  shall  meet  the  general  intent  of 

§  92.20-5  and  in  adtution  shall  meet  the 
foUowing  requirements: 

(1)  Existing  structure,  arrangements, 
materials,  and  fiadlities.  previously 
accepted  or  approved  wiU  be  considered 
satisfactory  so  long  as  they  are 
maintained  in  a  suitable  condition  to 
the  satisfacticHi  of  the  Officer  in  Charge, 
Marine  Inspection.  Minor  repairs  and 
alternations  may  be  made  to  the  same 
standard  as  the  original  construction. 

(b)  Vessels  of  100  gross  tons  and  over, 
contracted  for  prior  to  March  4. 1915.  < 
shall  meet  the  requirements  of  this 
paragraph. 

(ifExisting  structure,  arrangements, 
materials,  and  facilities,  previously 
approved  will  be  considered  satisfactory 
so  long  as  they  are  maintained  in  good 
condition  to  the  satisfaction  of  the 
Officer  in  Charge,  Marine  Ins]}ection. 
Minor  repairs  and  alterations  may  be 
made  to  the  same  standard  as  the 
original  construction:  Provided,  That  in 
no  case  wiU  a  greater  departure  fit>m  the 
standards  of  92.20-5  through  92.20-55 
be  permitted  than  presently  exists. 

(c)  Vessels  of  100  gross  tons  and  over, 
contracted  for  on  or  after  March  4, 1915, 
but  prior  to  January  1, 1941,  shall  meet 
the  raquiiements  of  this  paragraph. 

(1)  udsting  structiue.  arrangements, 
materials,  and  facilities,  previously 
approved  will  be  considered  satisfactory 
so  long  as  they  are  maintained  in  a 
suitable  omdition  to  the  satisfaction  of 
the  Officer  in  Charge.  Marine 
Inspection.  Minor  repairs  and 
alternations  may  be  made  to  the  same 
standard  as  the  original  construction. 

(2)  Each  vessel,  which  in  the  ordinary 
course  of  its  trade  makes  a  voyage  of 
more  than  three  days  duration  Iratween 
ports  and  which  carries  a  crew  of  12  or 
more  persons,  shall  be  provided  with  a 
suitable  hospital  space  for  the  exclusive 
use  of  the  sick  or  injured. 

(3)  The  crew  spaces  shall  be  securely 
constructed,  properly  lighted,  heated, 
drained,  ventilated,  equipped,  located, 
and  arranged,  and  where  practicable, 
shall  be  insulated  from  undue  noise  and 
odors. 

(d)  Vessels  of  100  gross  tons  and  over, 
contracted  for  on  or  after  January  1, 
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1941.  bitf  pritMT  to  November  19. 1952. 
shall  meet  the  requirements  of  this 
paragraph. 

Existmg  structure,  arrangemmts. 
materials,  and  facilities,  previously 
approved  wUl  be  considered  satisfactory 
so  long  as  they  are  maintained  in  a 
suitaUe  condition  to  the  satisfaction  of 
the  Officer  in  Change.  Marine 
Inspection.  Minor  repairs  and 
alternations  may  be  made  to  the  same 
standard  as  the  original  construction. 

(2)  Washbasins,  showers,  and  bath 
tubs  if  substituted  for  showers,  shall  be 
equipped  with  proper  pliunbing 
includine  hot  and  cold  running  water. 

(3)  Eacd  crewmember  shall  have  a 
separate  berth,  and  berths  may  not  be 
placed  more  than  two  high. 

(4)  Each  vessel,  which  in  the  ordinary 
course  of  its  trade  makes  a  voyage  of 
more  than  three  days  duration  between 
ports  and  which  carries  a  crew  of  twelve 
or  more  persons,  shall  be  provided  with 
a  suitable  hospital  space  for  the 
exclusive  use  of  the  sick  or  injured. 
Berths  shall  be  provided  in  the  ratio  of 
one  berth  for  each  twelve  members  of 
the  crew  or  fraction  thereof,  but  the 
niunber  of  berths  need  not  exceed  six. 

(5)  The  crew  spaces  shall  be  securely 
constructed,  properly  lighted,  heated, 
drained,  ventilated,  equipped,  located 
and  arranged,  and  where  practicable, 
shall  be  insulated  from  imdue  noise  and 
odors. 

PART  95— FIRE  PROTECTION 
EQUIPMENT 

76.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Aiiftority:  46  U.S.C.  3306;  E.0. 12234, 45 
FR  58801.  3  CFR,  1980  Comp..  p.  277;  49  CFK 
1.46. 

77.  In  §95.05-10.  paragraph  (g)  is 

■  removed  and  paragraphs  (b)  and  (c)  are 
revised  to  read  as  follows: 

§96.06-10    Fixed  Are  extinguishing 


(b)  A  fixed  carbon  dioxide  or  other 
approved  system  shall  be  installed  in  all 
cargo  compartments  and  tanks  for 
combustible  cargo,  except  that  vessels 
engaged  exclusively  in  the  carriage  of 
coal  or  grain  in  bulk  need  not  be  fitted 
with  such  system.  For  cargo 
compartments  and  tanks  fitted  with  a 
fixed  carlxjn  dioxide  or  other  approved 
system  a  deck  foam  system  is  not 
required.  In  lieu  of  the  carbon  dioxide 
system  or  other  approved  system,  the 
following  systems  may  he  used  or 
required  in  special  cases: 

(1)  A  fixed  foam  system  may  be  used 
in  caigo  tanks. 

(2)  m  cases  where  a  cargo  is  normally 
accessible  and  is  considered  to  be  a  part 


of  the  woridng  or  living  quarters,  a 
water  sprinkUng  system  may  be 
required,  and  the  details  of  such  system 
will  be  subject  to  special  approval. 

(3)  Spaces  "spedally  suitable  for 
vdiicles"  shall  be  fitted  with  an 
approved  carbon  dioxide  system. 
Alternately,  the  Commandant  may 
permit  the  installation  of  an  approved 
water  sprinkler  system  or  other  suitable 
system. 

(c)  On  vessels  other  than  motorboats, 
a  fixed  carbon  dioxide  or  other 
approved  system  shall  be  installed  in  all 
lamp  and  paint  lockers,  oil  rooms,  and 
similar  spaces. 

{96.06-20    [Rsmovedl 

78.  Section  95.05-20  is  removed. 

79.  In  §95.10-10,  paragraphs  (i).  (i-1), 
(i-2)  and  (1)  are  removed,  paragraphs  (j) 
and  (k)  are  redesignated  as  paragraphs 
(1)  and  (m),  respectively,  and  new 
paragraphs  (i).  (j).  (k),  (n).  (n)(l).  (n)(2) 
an  (n)(3)  are  added  to  read  as  follows: 

{96.10-10   Fire  hydrants  and  hose. 

•        *•«••• 

(i)  Except  as  allowed  in  this 
paragraph,  each  fire  hose  on  each 
hydrant  must  have  a  combination  solid 
stream  and  water  spray  fire  hose  nozzle 
approved  under  Subpart  162.027  of  this 
chapter.  Fire  hose  nozzles  previously 
approved  imder  Subpart  162.027  of  this 
chapter  may  be  retained  so  long  as  they 
are  maintained  in  good  condition  to  the 
satisfaction  of  the  Officer  in  Charge, 
Marine  Inspection. 

(j)  In  eadi  propulsion  machinery 
space  containing  an  oil  fired  boiler, 
internal  combustion  machinery,  or  oil 
fuel  imit  on  a  vessel  on  an  international 
voyage  or  of  1,000  gross  tons  or  more, 
each  fire  hose  having  a  combination 
nozzle  previously  approved  under 
Subpart  162.027  of  this  chapter  must 
have  a  low-velocity  water  spray 
applicator  that  is  also  previously 
approved  under  Subpart  162.027  of  this 
chapter.  The  length  of  the  apphcator 
must  be  less  than  1.8  m  (6  feet). 

(k)  Fixed  brackets,  hooks,  or  other 
means  for  stowing  an  applicator  must  be 
next  to  each  fire  hydrant  that  has  an 
applicator  under  paragraph  (j)  of  this 
section. 
*        •        *        •        • 

(n)  Fire  hose  and  couplings  shall  be 
as  follows: 

(1)  Couplings  shall  be  of  brass, 
bronze,  or  other  equivalent  metal. 
National  Standard  fire  hose  coupling 
threads  shall  be  used  for  the  38  mm  (1  Vz 
inch)  and  64  mm  (2V2  inch)  sizes. 

(2)  Where  19  mm  (V4  inch)  hose  is  - 
permitted  by  Table  95.10-5(a),  the  hose 


and  couplings  shall  be  of  good 
commercial  grade. 

(3)  Each  section  of  fire  hose  must  be 
lined  commercial  fire  hose  that 
conforms  to  Underwriters'  Laboratories, 
Inc.  Standard  19  or  Federal 
Specification— H-45  IE.  Hose  that  bears 
the  label  of  Underwriters'  Laboratories. 
Inc.  as  lined  fire  hose  is  accepted  as 
conforming  to  this  requirement. 

80.  In  §95.10-90.  paragraph  (a)(6)  is 
removed  and  paragraph  (a)(5)  is  revised 
to  read  as  follows: 

{96.10-00   Inelailattons  contracted  tor 
prior  to  May  26. 1966. 

(»)••• 

(5)  Firehose  nozzles  and  low  velocity 
spray  applicators  must  meet  the 
requirements  of  95.10-10(1),  95.10-10(j) 
and  95.10-10(k). 

81.  Subpart  95.13  is  revised  to  read  as 
follows: 

Subpart  95.13— Steam  Smothering 
Syetema 

{95.13-1    Application. 

Steam  smothering  systems  are  not 
permitted  on  vessels  contracted  for  on 
or  after  January  1, 1962.  Previously 
approved  installations  may  be  retained 
as  long  as  they  are  maintained  in  good 
condition  to  the  satisfaction  of  the 
Officer  in  Charge,  Marine  Inspection. 

PART  96-VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

82.  The  authority  citation  for  Part  96 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  E.0. 12234, 45 
FR  58801,  3  CFR.  1980  Comp..  p.  277;  49  CFR 
1.46. 

83.  Section  96.27-1  is  revised  to  read 
as  follows: 

{96.27-1    When  required. 

All  mechanically  propelled  vessels  of 
500  gross  tons  and  over  in  ocean  or 
coastwise  service  and  all  mechanically 
propelled  vessels  of  500  gross  tons  and 
over  in  Great  Lakes  service  and 
certificated  for  service  on  the  River  St. 
Lawrence  eastward  of  the  lower  exit  of 
the  St.  Lambert  Lock  at  Montreal. 
Canada,  shall  be  fitted  with  an  efficient 
electronic  sounding  apparatus. 


PART97-OPERATK)NS 

84.  The  authority  citation  for  Fart  97 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(i);  46  U.S.C. 
2103.  3306,  6101;  49  U.S.C.  5103.  5106;  E.O. 
12234,  45  FR  58801,  3  CFR,  1980  Comp..  p. 
277;  E.O.  12777.  56  FR  54757,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 


Ffld^ 
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Subpart  >7.<KI   [Removwfl 

85.  Sid>pait  97.()3  is  removed. 

Subpart  97.17— {Ramovadl 

86.  Subpart  97.17  is  removed. 

87.  In  §  97.19-li  paragraphs  (a),  (b) 
and  (c)  are  removed,  paragraphs  (d),  (a) 
and  (0  ara  rsdesigtuted  as  paragraphs 
(a),  (b)  and  (c).  raspectively,  and  the 
new  paragrajdi  (a)iis  revised  to  read  as 
follows: 


ft7.19-1 


(a)  The  infonnaf  on  on  the 
maneuvering  charactwistics  tatt  sheet 
required  by  33  CFR  164.35(g)  must  be: 

•       •       •       •  I   -  • 

Subpart  t7.2a    ptamovadl 

88.  Subpart  97.33  is  removed. 

89.  Subpart  97.^  is  revised  to  read  as 
follows: 

Subpart  97.33— CbmnHinieation 
Detawen  Deckhousee 

f  97.33-1    Whan  rsaukad. 

On  all  vesseb  navigating  in  other  than 
protected  waters,  where  the  distance 
between  deckhouses  is  more  than  46  m 
(150  ft)  a  fixed  me#ns  of  &cilitating 
communication  between  both  ends  of 
the  vessel,  such  as  a  raised  fore  and  aft 
bridge  or  side  tunnels,  shall  be 
provided.  Previously  approved 
arrangements  mayjbe  retained  so  long  as 
they  are  maintainiad  in  satisfactory 
condition  to  the  saftisfaction  of  the 
Officer  in  Charge,  Marine  Inspection. 

90.  Section  97.3^3  is  revised  to  read 
as  follows: 


Logtwow 


f97J6-3 

(a)  TbS  master  or  person  in  charge  of 
a  vessel  that  is  reqti^ed  by  46  U.S.C 
11301  to  have  an  official  logbook  shall 
maintain  the  logbook  on  Form  CG-706. 
When  a  voyage  is  completed,  or  after  a 
specified  period  of  time,  the  master  or 
perscm  in  charge  shall  file  the  logbook 
with  the  Officer  in  Charge.  Marine 
Inspection. 

(d)  The  master  or  person  in  charge  of 
a  vessel  that  is  not  required  by  46  U.S.C. 
11301  to  have  an  dfficial  logbook,  shall 
maintain,  on  board,  an  unofficial 
lo^XMik  or  record  In  any  form  desired 
for  the  purposes  of  maldng  entries 
therein  as  required  by  law  or  regulations 
in  this  subchapter.  Such  logs  or  records 
are  not  filed  with  the  Officer  in  Charge, 
Marine  Inspection,  but  shall  be  kept 
available  for  review  by  a  marine 
inspector  for  a  period  of  one  year  after 
the  date  to  which  me  records  refer. 
Separate  records  of  tests  and  inspections 
of  firefighting  equ^ment  shall  be 


maintained  with  the  vessel's  logs  for  the 
period  of  validity  of  the  vessel's 
certificate  of  inspection. 

f97J8-lO   CRsmovedl 

91.  Section  97.35-10  is  removed. 

{97.37-46   Unanwmn 

92.  Section  97.37-45  is  removed. 

93.  Subpart  97.43  is  revised  to  read  as 
follows: 

of  UtMBVlnQ 


1108.425   Fmhoeeeand 


Application. 

Availability. 


wOC* 

97.43-1 
97.43-5 


137.43-1 

The  provisions  of  this  subpart  shall 
apply  to  all  vessels  on  an  international 
voyage,  and  aU  other  vessels  of  150 
gross  tons  or  over  in  ocean,  coastwise  or 
Great  Lakes  service. 

197.43-6   AvaHaURty. 

On  all  vessels  to  which  this  subpart 
applies  there  shall  be  readily  available 
to  the  deck  officer  of  the  watch  a 
placard  containing  instructions  for  the 
use  of  the  liiesaving  signals  set  forth  in 
Regulation  16,  Chapter  V,  of  the 
International  Convention  for  Safety  of 
Life  at  Sea,  1974.  These  signals  shall  be 
used  by  vessels  or  persons  in  distress 
when  communicating  with  lifesaving 
stations  and  maritime  rescue  units. 

94.  Section  97.47-1  is  revised  to  read 
as  folloMTs: 

f  37.47-1    All  persona  muet  comply. 

AU  licensed  masters,  officers,  and 
certificated  seamen  on  United  States 
vessels  must  comply  strictly  with 
routing  instructions  issued  by 
competent  naval  authority. 

Sut>part  97.60— (Ramoved] 

95.  Subpart  97.60  is  removed. 
Sut)part  97.70— (RamoveGQ 

96.  Subpart  97.70  is  removed. 
Subpart  97.75— [Removed] 

97.  Subpart  97.75  is  removed. 
PART  108-OESIGN  AND  EQUIPMENT 

98.  The  authority  citation  for  Part  108 
is  revised  to  read  as  follows: 

Audiority:  43  U-.S.C  1333;  46  U.S.C.  3102, 
3306;  49  CFR  1.46. 

1108.403    [Amended] 

99.  In  §  106.403.  the  words  ",  water 
spray,"  are  removed  fiom  paragraph  (b). 

100.  In  §  106.425,  paragraph  (c)  and 
the  introductory  text  of  paragraph  (d) 
are  revised  to  read  as  follows: 


(c)  Each  nozzle  ka  a  fire  hose  in  a  fire 
main  system  must  be  a  combinaticm 
solid  stream  and  water  spray  fire  hose 
nozzle  that  is  approved  under  Subpart 
162.027.  Combbiation  solid  stream  and 
water  spray  nozzles  previously 
approved  vmder  Subpart  162.027  of  this 
chapter  may  be  retained  so  long  as  they 
are  maintained  in  good  condition  to  the 
satisfection  of  the  Officer  in  Chaj^. 
Marine  Inspection. 

(d)  A  combination  solid  stream  and 
water  spray  fire  hose  nozzle  previously 
approved  imder  Subpart  162.027  of  this 
chapter  installed  in  me  following 
locatitms  must  have  a  low-velocity 
spray  applicator  also  previously 
approved  under  Subpart  162.027  of  this 
chapter 

1108.313    [Ramovecq 

101.  Section  108.613  is  removed. 

PART  100-^OPERATIONS 

102.  The  authority  citation  for  Part 
109  is  revised  to  read  as  follows: 

Authority:  43  U.S.C  1333;  46  U.S.C  3306, 
6101, 10104:  49  CFR  1.46. 

f  109.583    [Removed] 

103.  Section  109.583  is  removed. 

PART  153-SHIPS  CARRYING  BULK 
LIQUID,  UQUEHED  QAS,  OR 
COMPRESSED  QAS  HAZARDOUS 
MATERIALS 

104.  The  authority  citation  for  Part 
153  continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  CFR  1.46. 
Section  153.40  issued  under  49  U.S.C  1804. 
Sections  153.470  through  153.491, 153.1100 
through  153.1132,  and  153.1600  through 
153.1608  also  issued  imder  33  U.S.C 
1903(b). 

105.  In  §  153.9,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

f  153.9   Foreign  fleg  veseel  endorsement 
eppllcetion. 

(a)  Application  for  a  vessel  whose  flag 
administration  is  signatory  to  MARPOL 
73/78  and  issues  IMO  Certificates.  A 
person  who  desires  a  Certificate  of 
Compliance  endorsed  to  carry  a  cargo  in 
Table  1  of  this  part,  as  described  in 
153.900,  must  request  the  endorsement 
from  the  cognizant  Officer  in  Charge, 
Marine  Inspection  and  have  aboard  the 
vessel  copies  of  IMO  Certificates  issued 
by  the  vessel's  administration  and  the 
following: 


{153.18    [Amended] 

106.  In  §  153.16,  the  introductory  text 
is  amended  by  replacing  "Certificate  of 
Compliance  endorsed  with  the  name  of 
a  cargo."  with  "Certificate  of 
Compliance  endorsed  to  carry  a  cargo." 

f183J08    [Amendeiq 

107.  Section  153.808  is  amended  by 
replacing  "Certificate  of  Compliance 
endorsed  with  the  name  of  a  cargo," 
with  "Certificate  of  Compliance 
endorsed  to  carry  a  cargo". 

108.  Secticm  153.800  is  revised  to  read 
as  follows: 

i153J09    Procedures  for  having  ttteCoest 
Quard  examine  e  vessel  for  a  Ceflfficate  of 
Complianoe. 

The  owner  of  a  foreign  flag  vessel 
wishing  to  have  the  Coast  Guard 
conduct  a  Certificate  of  Compliance 
examination,  as  required  by  §  153.808, 
must  proceed  as  foUows: 

(a)  Notify  the  Officer  in  Charge. 
Marine  Inspection,  for  the  port  where 
the  vessel  is  to  be  inspected  at  least 
seven  days  before  the  vessel  arrives  and 
arrange  the  exact  time  and  other  details 
of  die  examination.  This  notification  is 
in  addition  to  any  other  pre-arrival 
notice  to  the  Coast  Guard  required  by 
other  regulations,  but  may  be  conciurent 
with  the  endorsement  application  in 
153.9,  and  must  include: 

(1)  The  name  of  the  vessel's  first  U.S. 
port  of  call; 

(2)  The  date  the  vessel  is  scheduled  to 
arrive; 

(3)  The  name  and  telephone  number 
of  the  owner's  local  agent;  and 

(4)  llie  names  of  all  cargoes  listed  in 
Table  1  of  this  part  that  are  on  board  the 
vessel. 

(b)  Make  certain  that  the  following 
plans  are  on  board  the  vessel  and 
available  to  the  Marine  Inspector  before 
the  examination  required  l^  153.808  is 
hegan: 

[1]  A  general  arrangement  (including 
the  location  of  fire  fitting,  safety  and 
lifesaving  gear); 

(2)  A  capacity  plan: 

(3)  A  scnematic  diagram  of  cargo 
piping  on  deck  and  in  tanks  (including 
the  location  of  all  valves  and  pumps); 
and 

(4)  A  schematic  diagram  of  cargo  tank 
vent  piping  (including  the  location  of 
relief  valves  and  flame  screens). 

109.  hi  §  153.902,  paragraph  (b)  and 
(c)  are  revised  to  read  as  follows: 

I153.00S    Expiration  and  invalldetion  of 
theCertmeate  of  Compliance. 


(b)  The  endorsement  of  a  Certificate  of 
Compliance  under  this  part  is  invalid  if 
the  ship  does  not  have  a  valid  IMO 
Certificate  of  Fitness. 


(c)  The  endorsement  on  a  Certificate 
of  Compliance  invalidated  under 
'  paragraph  (b)  of  this  section,  becomes 
valid  once  again  when  the  ship  has  the 
IMO  Certificate  of  Fitness  revalidated  or 
reissued. 

PART  160-4JFESAVING  EQUIPMENT 

110.  The  authority  citation  for  Part 
160  continues  to  read  as  follows: 

Antfaority:  46  U.S.C  2103.  3306.  3703.  and 
4302:  E.0. 12234.  45  FR  58801,  3  CFR.  1980 
Comp.,  p.  277;  49  CFR  1.46. 

Subpart  1 60.01  S— {Removed] 

111.  Subpart  160.016  is  removed. 

Subpart  160.034— {Removed] 

112.  Subpart  160.034  is  removed. 

PART  162— ENGINEERING 
EQUIPMENT 

113.  The  authority  citation  for  Part 
162  continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(i),  1903;  46 
U.S.C  3306,  3703,  4104,  4302;  E.O.  12234,  45 
FR  58801.  3  CFR,  1980  Comp.,  p.  277;  E.O. 
11735,  38  FR  21243.  3  CFR,  1971-1975 
Comp.,  p.  793;  49  CFR  1.46. 

114.  Subpart  162.027  is  revised  to 
read  as  follows: 

Subpart  162.027— ConMnetlon  Solid 
Straem  and  Water  Spray  Fire  Hose  nozzle 

162.027-1     Incorporation  by  reference. 
162.027-2    Design,  construction,  testing  and 

marking  requirements. 
167.027-3    Approval  procedures. 

f  1 62.027-1    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Raster  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other 
than  that  specified  in  paragraph  (b)  of 
this  section,  the  Coast  Guard  must 
publish  notice  of  change  in  the  Federal 
Register  and  make  the  material  available 
to  the  public.  All  approved  material  is 
on  file  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
Suite  700,  Washington.  DC,  and  at  the 
U.S.  Coast  Guard,  Design  and 
Engineering  Standards  Division  (G- 
MMS).  2100  Second  SUwt  and  is 
available  fi'om  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 
American  Society  for  Testing  and 

Materials,  1916  Race  Street. 
Philadelphia,  PA  19103 
ASTM  F  1546-94.  Standard 
Specification  for  Fire  Hose  nozzles, 
1994—162.027-2, 162.027-3 


1162.027-2    Design,  conatnidion.  testing 
end  merldng  rsquirsinants. 

Each  combination  soUd  stream  and 
water  spray  nozzle  shall  meet  the 
requirements  of  ASTM  F  1546-04. 

§182.027-3    Approval  procedures. 

(a)  All  inspections  and  tests  required 
by  ASTM  F  1546-94  shall  be  performed 
by  an  independent  laboratory  accepted 
by  the  Coast  Guard  under  subpart 
159.010  of  this  chapter.  A  list  of 
independent  laboratories  accepted  by 
the  Coast  Guard  as  meeting  subpart 
159.010  of  this  chapter  may  be  obtained 
by  contacting  the  Commandant  (G- 
MMS). 

(b)  Upon  completicm  of  the  testing 
required  by  ASTM  F  1546-94,  the 
independent  laboratory  shall  prepare  a 
report  on  the  results  of  the  testing  and 
shall  furnish  the  manufacttuer  with  a 
copy  of  the  test  report. 

PART  164— MATERIALS 

115.  The  authority  citation  for  part 
164  is  revised  to  read  as  follows: 

Authority:  46  U.S.C  3306.  3703.  4302;  E.O. 
12234.  45  FR  58801.  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

Sut>part  164.016— {Removed] 

116.  Subpart  164.016  is  removed. 

PART  167— PUBLIC  NAUTICAL 
SCHOOL  SHIPS 

117.  The  authority  citation  for  part 
167  continues  to  read  as  follows: 

Authority:  46  U.S.C  3306,  6101.  8105;  E.O. 
12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

f  187.40-20    [Amended] 

118.  In  §  167.40-20,  the  words  "in 
addition  to  the  ordinary  deep-sea  hand 
lead"  are  removed. 

§167.40-35    [Ramovad] 

119.  Section  167.40-35  is  removed. 

120.  In  §  167.45-40,  paragraphs  (c-1) 
and  (o-2)  are  removed  and  paragraphs 
(a),  (b)  and  (c)  are  revised  to  read  as 
follows: 

§167.45-40    Fire  flghttng  equipment  on 
nautical  schootshlfM  using  oil  as  fuel. 

*        ♦        •        *        • 

(a)  In  each  boiler  room  and  in  each  of 
the  machinery  spaces  of  a  nautical 
school  ship  propelled  by  steam,  in 
which  a  part  of  the  fuel-oil  installation 
is  situated,  two  or  more  approved  fire 
extinguishera  of  the  foam  type  of  not 
less  than  9.5  L  (2V2  gallons)  each  or  two 
or  more  approved  fire  extinguishers  of 
the.«arbon  dioxide  type  of  not  less  than 
33  kg  (15  pounds)  each  shall  be  placed 
where  accessible  and  ready  for 
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immediate  use:  Provided,  That  on  a 
nautical  school  ah^)  of  1,000  gross  tons 
and  under  cmly  one  of  the  fire 
extinguisbers  may  be  required. 

(b)  In  boiler  and  tnacfaineiy  spaces,  at 
least  twro  fire  hjrdtants  must  have  a  fiie 
hose  of  a  length  th4t  allows  each  part  of 
the  hoiiar  and  machineiy  spaces  to  be 
reached  by  the  combination  noxzle. 

(c)  Each  fire  hos^  under  paragraph  (b) 
of  this  section  mu4  have  a  comlnnation 
solid  stream  and  Wter  spray  nozzle  that 
meets  subpart  162.p27  of  this  chapter.  A 
comUnation  nozzle  and  a  low-vefodty 
spray  applicator  previously  approved 
under  siujpart  162.p27  of  this  diapter 
may  ronain  so  loni  as  they  are 
maintained  in  good  condition  to  the 
satisfaction  of  die  Officer  in  Charge, 
Marine  Inspection., 


%inj»40  Peeling 


[Reinovedj 


fiar. 

121.  Section  167)45-55  is  removed. 
Subpart  1t7  JO— {ftwnovedjl 

122.  Subpart  167.50  is  removed. 

123.  In  §  167.55-5,  paragraph  (i)  is 
removed,  paragraph  (j)  is  redesignated 
as  paragraph  (i)  and  the  new  paragraph 
(i)(l)  is  revised  to  read  as  fiollows: 

116746-6   MartdngiolfkeandaiiMfgsncy 


(1)  All  lifeboats,  figid  type  oars  and 
paddles,  life  preservers,  EPIRB  and  life 
buoys  shall  be  painted  or  temded  with 
the  name  of  the  nautical  school  ship. 


f167.66-3    [RsHMMidl 

124.  Secticm  167JB5-3  is  removed. 

1167.68-10   [RamovecQ 

125.  Section  167.35-10  is  removed. 

126.  Section  167JB5-15  is  revised  to 
read  as  follows: 

t167J6-16    WouMnf  lnalrucMone;atrtct 


All  licensed  masters,  officers,  and 
certificated  seamen  on  nautical  school 
ships  must  comply  strictiy  with  routins 
instructions  issued  Iby  competent  naval 
authority.  I 

I167J6-60    [Ramoesd] 

137.  Section  167J95-30  is  removed. 
I167J6-46   [Aman^sd] 

128.  In  S  167.65-«5.  paragraphs  (a), 
(b),  and  (c)  are  removed  and  the 
paragtapdi  designation  "(d)"  is  removed 
fam  paragraph  (d). 

129.  Section  167^35-50  is  revised  to 
reed  as  follimrs: 


Ota  all  vessels  to  which  this  subpart 
applies  there  shall  be  readily  available 
to  the  deck  officer  of  die  watch  placard 
containing  instructions  for  the  use  of  the 
lifesaving  signals  set  for  in  Regulation 
16.  Chapter  V.  of  the  International 
Convention  for  Safety  of  Life  at  Sea, 
1974.  These  signals  shall  be  used  by  ' 
vessels  or  persons  in  distress  when 
communicating  with  lifesaving  stations 
and  maritime  rescue  units. 

PART  16»-.0IVttJAN  NAUTICAL 
SCHOOL  VESSELS 

130.  The  authority  citation  for  Part 
168  is  revised  to  read  as  follows: 

AndMrity:  46  U.S.C  3305,  3306;  48  CFR 
1.46. 

131.  Subpart  168.15  is  revised  to  read 
as  follows: 

Subpert  166.18-AooommodMiona 

168.1S-1  Intent 

168.15-5  Locatiani. 

168.15-10  Construction. 

168.15-15  Size. 

168.15-20  Equipment  ' 

168.15-25  Washnxims. 

168.15-30  Toilet  rooms. 

168.15-35  Hospital  space. 

168.15-40  Lighting. 

168.15-45  Heating. 

168.15-50  Ventilaticm. 

168.15-55  Screening. 

168.15-60  Inapecticm. 

1166.16-1    lirtant 

It  is  the  intent  of  this  subpart  to 
provide  minimum  standards  for  the 
size,  ventilation,  plumbing,  and 
sanitation  of  quarters  assigned  to  the 
members  of  the  crew,  passengers, 
cadets,  students,  instructors,  or  any 
other  persons  at  any  time  quartered  on 
board  any  such  vessel. 

1168.16-6    LocatkMi. 

(a)  Quarters  shaU  be  located  so  that 
sufficient  fresh  air  and  light  are 
obtainable  compatible  with  accepted 
practice  or  good  arrangement  and 
construction. 

(b)  Quartera  shall  not  be  located 
forward  of  the  collision  bulkhead,  nor 
shall  such  section  or  sections  of  any 
deck  occupied  by  quarters  be  below  the 
deepest  load  line  except  in  special  case. 

S  166.15-10   ConatnicMon. 

(a)  The  accommodations  provided 
must  be  seciuely  constructed,  properly 
lighted,  heated,  drained,  ventilated, 
equipped,  located,  arranged,  and 
insulated  from  imdue  noise,  heat  and 
odors. 

(b)  All  aconnmodatians  shall  be 
constructed  and  arranged  so  that  diey 


can  be  kept  in  a  clean,  woricable,  and 
sanitary  conditicm.  -^  -r  -^- 
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(a)  Sleepily  accramnodations  shall  be 
divided  into  rooms,  no  one  of  which 
shall  berth  more  than  6  persons.  The 
purpose  for  which  each  space  is  to  be 
used  and  the  number  of  peraons  it  may 
accommodate,  shall  be  marked. 

(b)  Each  room  shall  be  of  such  size 
tiiat  there  is  at  least  1.8  m>  (20  ft  3)  of 
deck  area  and  a  volume  of  at  least  4.2 
m3  (150  ft  2)  for  each  person 
accommodated.  In  measuring  sleeping 
quarters,  any  furnishings  contained 
therein  are  not  to  be  deducted  from  the 
total  volume  or  from  the  deck  area. 

1168.15-20   Equipment 

(a)  Each  person  shall  have  a  separate 
berth  and  not  more  than  1  berth  shall  be 
placed  above  another.  The  berths  shall 
be  of  metal  framework.  The  overall  size 
of  a  berth  shall  not  be  less  than  68  cm 
(27  in]  wide  by  190  cm  (75  in)  long. 
Where  2  tiers  of  berths  are  fitted,  the 
bottom  of  the  lower  berth  must  not  be 
less  than  30  cm  (12  in)  above  the  deck, 
and  the  bottom  of  the  upper  must  not  be 
less  than  76  cm  (30  in)  both  from  the 
bottom  of  the  lower  and  from  the  deck 
overhead.  The  berths  shall  not  be 
obstructed  by  pipes,  ventilating  ducts, 
or  other  installations. 

(b)  A  metal  locker  shall  be  provided 
for  each  person  acconunodated  in  a 
room. 

1168.16-25    Waahcoome. 

(a)  There  shall  be  provided  1  shower 
for  each  10  persons  or  fracticm  thereof 
and  1  wash  basin  for  each  6  persons  or 
fraction  thereof  to  be  accommodated. 
The  persons  to  be  accommodated  shall 
include  all  persons  who  do  not  occupy 
rooms  to  which  private  fecilities  are 
attached. 

(b)  All  wash  basins  and  showere  shall 
be  equipped  with  proper  plumbing 
including  hot  and  cold  running  frmh 
water. 

1166.16-30    Toilet  rooma. 

(a)  There  shall  be  provided  1  toilet  for 
each  10  persons  or  fraction  thereof  to  be 
accommodated.  The  persons  to  be 
accommodated  shall  include  all  persons 
who  do  not  occupy  nxans  to  which 
private  fecilities  are  attached. 

(b)  The  toilet  rooms  shall  be  located  < 
convenient  to  the  sleeping  quarters  of 
the  persons  to  which  Uiey  are  allotted 
but  shall  not  open  directly  into  such 
qiuuters  except  when  they  are  provided 
as  private  or  semiprivate  facilities. 

(c)  Where  more  than  one  toilet  is 
located  in  a  space  or  compartment,  each 
toilet  shall  be  separated  by  partitions. 


1168.15-35   Hospital  apace. 

(a)  Frflch  vessel  shall  be  provided  with 
a  hospital  space.  This  space  shall  be 
situated  with  due  regard  for  the  comfort 
of  the  sick  so  that  they  may  receive 
proper  attention  in  all  weather. 

(b)  The  hospital  shall  be  suitably 
separated  from  other  spaces  and  shall  be 
used  for  the  care  of  the  sick  and  for  no 
other  purpose. 

(c)  The  hospital  shall  be  fitted  with 
bertiis  in  die  ratio  of  1  berth  to  every 
twelve  persons,  but  the  number  of 
berths  need  not  exceed  6. 

(d)  The  hospital  shall  have  a  toilet, 
wash  basin,  and  bath  tub  ot  shower 
convenientiy  located.  CHher  necessary 
suitable  equipment  of  a  sanitary  type 
such  as  clothes  locker,  table,  seat,  etc., 
shall  be  provided. 

f  168.16-40    Lighting. 

All  quarters,  to  include  washrooms, 
toilet  rooms,  and  hospital  spaces,  shall 
be  adequately  lighted. 

S  168.15-45    Heetlng. 

All  quartera  shall  be  adequately 
heated  in  a  manner  suitable  to  the 
purpose  of  the  space. 

1166.15-60    VentHaHon. 

(a)  All  quarters  shall  be  adequately 
ventilated  in  a  manner  suitable  to  the 
purpose  of  the  space  and  route  of  the 
vessel. 

(b)  When  mechanical  ventilation  is 
provided  for  sleeping  rooms, 
washrooms,  toilet  rooms,  hospital 
spaces  and  messrooms.  these  spaces 
shall  be  supplied  with  fresh  air  equal  to 
at  least  10  times  the  volxune  of  the  room 
each  hour. 

f16&16-65    Screening. 

Provision  shall  be  made  to  protect  the 
quarters  against  the  admission  of 
insects. 

{168.15-60    inspection. 

The  Officer  in  Charge,  Marine 
Inspection,  shall  inspect  the  quartera  of 
every  such  vessel  at  least  once  in  each 
month  or  at  such  time  as  the  vessel  shall 
enter  an  American  port  and  shall  satisfy 
himself  that  such  vessel  is  in 
compliance  with  the  regulations  in  this 
part. 

PART  169-SAIUNG  SCHOOL 
VESSELS 

132.  The  authority  citation  for  Part 
169  is  revised  to  read  as  follows: 

Authoritr-  33  U.S.C  1321(j):  46  U.S.C 
3306, 6101;  E.0. 11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.,  p.  793;  49  CFR  1.45, 1.46; 
%  169.117  also  issued  undOT  the  authority  of 
44  U.S.C.  3507. 


1168.321    [Removed] 

133.  Section  169.321  is  removed. 

§169.560    [Removed] 

134.  Section  169.569  is  removed. 

$166,742   [Removed] 

135.  Section  169.742  is  removed. 

PART  t89-INSPECTION  AND 
CERTIFICATION 

PART  190-CONSTRUCnON  AND 
ARRANGEMENT 

136-138.  The  authority  citation  for 
Part  190  continues  to  read  as  follows: 

Authority:  46  U.S  C.  2113,  3306;  E.O. 
12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

§190.01-13    [Removed] 

139.  Section  190.01-13  is  removed. 

140.  Subpart  190.20  is  revised  to  read 
as  follows: 

Su))part  190.20— Accommodations  for 
Officers.  Crew,  and  Scientific  Personnel 


Application. 
Intent. 

Location  of  crew  spaces. 

Construction. 

Sleeping  accommodations. 

Washrooms  and  toilet  rooms. 

Messrooms. 

Hospital  space. 

Other  spaces. 

Lighting. 

Heating. 

Insect  screens. 

Vessels  contracted  for  prior  to 
1, 1968. 


Sec. 

190.20-1 
190.20-5 
190.20-10 
190.20-15 
190.20-20 
190.20-25 
190.20-30 
190.20-35 
190.20-40 
190.20-45 
190.20-50 
190.2O-55 
190.2O-90 
March 

§  190.20-1    Application. 

(a)  The  provisions  of  this  subpart, 
witii  die  exception  of  §  190.20-90.  shall 
apply  to  all  vessels  contracted  for  on  or 
after  March  1,  1968. 

(b)  Vessels  contracted  for  prior  to 
March  1, 1968,  shall  meet  the 
requirements  of  §  190.20-90. 

§190JiO-6    Intent 

(a)  It  is  the  intent  of  this  subpart  that 
the  accommodations  provided  for 
officere,  crew,  and  scientific  personnel 
on  all  vessels  shall  be  securely 
constructed,  properly  lighted,  heated, 
drained,  ventilated,  equipped,  located, 
arranged,  and,  where  practicable,  shall 
be  insulated  from  undue  noise  and  free 
from  odore. 

(b)  Provided  the  intent  of  this  subpart 
is  met,  consideration  may  be  given  by 
the  Officer  in  Charge,  Marine  Inspection 
to  relax  the  requirements  relating  to  the 
size  and  separation  of  accommodations 
for  scientific  personnel. 

§19a26-10    Location  of  crew  spaces. 

(a)  Crew  quarters  shall  not  be  located 
farther  forward  in  the  vessel  than  a 


vertical  plane  located  at  5  percent  of  the 
vessel's  length  abaft  the  forward  side  of 
the  stem  at  the  designated  summer  load 
water  line.  However,  for  vessels  in  other 
than  ocean  or  coastwise  service,  this 
distance  need  not  exceed  8.5  m  (28  ft). 
For  purpose  of  this  paragraph  the  length 
shall  be  as  defined  in  §  43.15-1  of 
Subchapter  E  (Load  Lines)  of  this 
chapter.  No  section  of  the  deck  of  the 
crew  spaces  shall  be  below  the  deepest 
load  line,  except  that  in  special  cases, 
the  Commandant  may  approve  such  an 
arrangement. 

(b)  There  shall  be  no  direct 
commimication,  except  through  soUd, 
close  fitted  doors  or  hatches  between 
crew  spaces  and  chain  lockere,  or 
machinery  spaces. 

§190.20-15    Construction. 

All  crew  spaces  are  to  be  constructed 
in  a  maimer  suitable  to  the  purpose  for 
which  they  are  intended.  The 
accommodations  provided  for  officere 
and  crew  on  all  vessels  shall  be  securely 
constructed,  properly  lighted,  heated, 
drained,  ventilated,  equipped,  located, 
arranged,  and,  where  practicable,  shall 
be  insulated  from  imdue  noise,  heat  and 
odora. 

§190.26-20    Sleeping  accommodations. 

(a)  Where  practicable,  each  licensed 
officer  shall  be  provided  with  a  separate 
stateroom. 

(b)  Sleeping  accommodations  for  the 
crew  shall  be  divided  into  rooms,  no 
one  of  which  shall  berth  more  than  foiu- 
peraons. 

(c)  Each  room  shall  be  of  such  size 
tiiat  there  are  at  least  2.78  m^  (30  ft^)  of 
deck  area  and  a  volume  of  at  least  5.8 
m^  (210  ft2)  for  each  person 
accommodated.  The  clear  head  room 
shall  be  not  less  than  190  cm  (75  in).  In 
measuring  sleeping  accommodations 
any  furnishings  contained  therein  for 
the  use  of  the  occupants  are  not  to  be 
deducted  from  the  total  volume  or  from 
the  deck  area. 

(d)  Each  person  shall  have  a  separate 
berth  and  not  more  than  one  berth  shall 
be  placed  above  another.  The  berth  shall 
be  composed  of  materials  not  likely  to 
corrode.  The  overall  size  of  a  berth  shall 
not  be  less  than  68  cm  (27  in)  wide  by 
190  cm  (75  in)  long,  except  by  special 
permission  of  the  Commandant.  Where 
two  tiere  of  berths  are  fitted,  the  bottom 
of  the  lower  berth  must  not  be  less  than 
30  cm  (12  in)  above  the  deck.  The  berths 
shall  not  be  obstructed  by  pipes, 
ventilating  ducts,  or  other  installations. 

(e)  A  locker  shall  be  provided  for  each 
peraon  accommodated  in  a  room. 

§  190.20-25    Washrooms  and  toilet  rooms. 

(a)  There  shall  be  provided  at  least 
one  toilet,  one  washbasin,  and  one 
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shower  or  bathtub  for  eadtx  eight 
members  or  portioq  thereof  in  the  crew 
to  be  accommodated.  The  crsw  to  be 
accommodated  shajl  inchide  all 
members  who  do  n#t  ooctipy  rooms  to 
whidi  private  or  seini-private  fiadlities 
areattMJied. 

(b)  The  toilet  rooms  and  washrooms 
shall  be  located  contvenient  to  the 
sleeping  quarters  of  the  crew  to  which 
they  are  allotted  bu^  shall  not  open 
directly  into  such  qtaiters  except  when 
they  are  provided  a4  private  or  semi- 
private  bdlities. 

(c)  All  wndibasini,  showers,  and 
bathtubs  shall  be  eqjiipped  with  proper 
plumbing,  including  hot  .and  cold 
running  water.  All  toilets  shall  be 
installed  vrith  props'  plumbing  for 
flushing.  Where  moie  than  oae  toilet  is 
located  in  a  space  o|  compartment,  each 
toilet  shall  be  separated  by  partitions. 

119020-80    ihiiroijiiia. 

Messroons  shall  be  located  as  near  to 
the  galley  as  is  prac^cable  except  where 
the  messroom  is  eqilipped  with  a  steam 
table.  The  messroonl  shall  be  of  such 
size  as  to  seat  the  mimber  of  persons 
normally  scheduled  to  be  eating  at  one 
time.  J 

1190120-35    HoapitalapMa. 

(a)  Except  as  specifically  modified  1^ 
paragraph  (f)  of  this  fection/each  vessel 
which  in  the  ordinary  course  of  its  trade 
makes  voyages  of  more  than  3  days 
duration  between  ports  and  which 
carries  a  crew  of  twelve  or  more,  shall 
be  provided  with  a  fapspital  ^Mce.  This 
space  shall  be  situat9d  with  due  regard 
to  the  comfort  of  the  sick  so  that  they 
may  receive  proper  attention  in  all 
weathers. 

(b)  The  hospital  sfa^  be  suitably 
separated  from  other;  spaces  and  shall  be 
used  for  the  care  of  the  sick  and  for  no 
other  purpose. 

(c)  The  hospital  sh^  be  fitted  with 
berths  in  the  ratio  of  one  berth  to  every 
twelve  members  of  tl^e  crew  or  portion 
thoeof  who  are  not  berthed  in  single 
occupancy  rooms,  b\|t  the  number  of 
berths  need  not  exceed  six  Where  all 
single  occupancy  rooms  are  provided, 
the  requiionent  for  a  separate  hospital 
may  be  withdrawn:  I^ovided,  That  one 
stateroom  is  fitted  with  a  bunk 
aooeasiUe  from  both  sides. 

(e)  The  hospital  shall  have  a  toilet, 
washbasin,  and  bath  tub  or  shower 
ctmveniently  situated-  Other  necessary 
suitable  equipmoit  of  such  character  as 
clothes  locker,  table,  feat,  etc.,  shall  be 
provided. 

(f)  On  vessels  in  which  the  crew  is 
berthed  in  single  occupancy  rooms  a 
hospital  space  will  net  be  required. 
Provided.  That  <Hie  room  shall  be 


designated  and  fitted  for  tise  as  a 
treatment  and  isolation  room.  Such 
room  shall  meet  the  following 
standards: 

(1)  The  room  must  be  available  for 
immediate  medical  use;  and 

(2)  A  washbasin  with  hot  and  cold 
running  water  must  be  installed  either 
in  (» immetfiately  adjacent  to  the  space 
and  other  required  sanitary  fiunlities 
must  be  conveniently  located. 

119020-40   OlherafMoea. 

(a)  Sufficient  facilities  shall  be 
provided  where  the  crew  may  wash  and 
dry  their  own  clothes.  There  shall  be  at 
least  one  sink  supplied  with  hot  and 
cold  fresh  water. 

(b)  Recreation  accommodations  shall 
be  provided. 

i19Oa0-46    Lighting. 

Berth  lights  shall  be  provided  for  each 
member  of  the  crew. 

119020-60   HeMing. 

(a)  All  crew  spaces  shall  be 
adequately  heated  in  a  manner  suitable 
to  the  purpose  of  the  space. 

(b)  Radiaton  and  other  heating 
apparatus  shall  be  so  placed,  and  where 
necessary  shielded,  as  to  avoid  risk  of 
fire,  danger  or  discomfort  to  the 
occupants.  Pipes  leading  to  radiaton  or 
heating  ^paratus  shall  be  lagged  where 
those  pipes  create  a  hazard  to  persons 
occupying  the  space. 


119020-66    Inaeeti 

Provisions  shall  be  made  to  protect 
the  crew  quartere  against  the  admission 
of  insects. 


119020-90    V( 
Mwch1.1960 


oontraetMf  for  prior  to 


Existing  structures,  arrangements, 
materials,  and  facilities  previously 
approved  will  be  considered  satisfactory 
so  long  as  they  are  maintained  in  good 
condition  to  the  satisfaction  of  the 
Officer  in  Charge,  Marine  Inspection. 
MinOT  repaire  and  alterations  may  be 
made  to  Uie  same  standards  as  the 
original  construction:  Provided,  That  in 
no  case  will  a  greator  departure  from  the 
standards  of  §  190.20-5  through 
190.20-55  be  permitted  than  presently 
exists. 

PART  193-nRE  PROTECTION 
EQUIPMENT 

141.  The  authority  citation  for  Part 
193  continues  to  read  as  follows: 

Authority:  46  U.S.C  2213,  3102,  3306;  B.O. 
12234.  45  FR  58801,  3  CFR,  1980  Comp..  p. 
277;  49  CFR  1.46. 

1193.06-20    (RamoM^I 

142.  Section  193.05-20  is  removed. 


143.  In  §  193.10-10.  paragraphs  (}) 
and  (k)  are  redesignated  par^raphs  (1) 
and  (m),  respectively,  paragraphs  (i-1) 
and  (i-2)  are  removed,  paragraphs  (d) 
and  (i)  are  revised  and  new  paragraphs 
())  and  (k)  are  added  to  read  as  follows: 

1193.10-10   Fire  hydrants  and  hoea. 

(d)  Fire  hydrants  shall  be  of  sufficient 
nimiber  and  so  located  that  any  part  of 
the  vessel,  other  than  main  machinery 
spaces,  may  be  readied  with  at  least  2 
streams  of  water  from  separate  outlets, 
at  least  one  of  which  shall  be  frtnn  a 
single  length  of  hose.  In  main 
machinery  spaces,  all  portions  of  such 
spaces  abah  be  capable  of  being  reached 
fay  at  least  2  streams  of  water,  each  of 
which  shall  be  from  a  single  length  of 
hose  from  separate  outlets;  however, 
this  requirement  need  not  apply  to  shaft 
alleys  containing  no  assigned  space  for 
the  stowage  of  combustibles.  Fire 
hydrants  shall  be  numbered  as  required 
by  $  196.37-15  of  this  subchapter. 
•        •        •        •        • 

(i)  Each  fire  hydrant  shall  have  at  least 
one  length  of  fire  hose.  Each  fire  hose 
must  have  a  combination  solid  stream 
and  water  spray  nozzle  that  is  approved 
under  Subpart  162.027  of  this 
subchapter,  except  19  mm  (V4  inch) 
hose  may  have  a  garden  hose  nozzle  that 
is  bronze  or  metal  with  strength  and 
corrosion  resistance  equivalent  to 
bronze.  Combination  solid  stream  and 
water  spray  nozzles  previously 
approved  under  Subpart  162.027  of  this 
chapter  may  be  retained  so  long  as  they 
are  maintained  in  good  condition  to  the 
satisfactitxi  of  the  Officer  in  Charge, 
Marine  Inspection. 

(j)  Each  of  the  following  must  have  a 
lowr-velodty  water  spray  applicator 
previously  approved  imder  Subpart 
162.027  of  this  chapter  when  the  fire 
hose  nozzle  was  also  previously 
approved  imder  Subpart  162.027  of  this 
diaptw. 

(1)  At  least  one  length  of  fire  hose  on 
each  fire  hydrant  outside  and  in  the 
immediate  vicinity  of  each  laboratory. 

(2)  Each  fire  hose  in  each  propulsion 
machinery  space  containing  an  oil-fired 
boiler,  internal  combustion  machinny, 
or  oil  fiiel  imit  on  a  vessel  of  1000  gross 
tons  or  more.  The  length  of  each 
applicator  must  be  1.2  m  (4  feet). 

(k)  Fixed  brackets,  hooks,  or  other 
means  for  stowing  an  applicator  must  be 
next  to  each  fire  l^drant  that  has  an 
applicator  under  paragraph  (j)  of  this 
section. 
*        *,••        «• 

144.  Section  193.10^90  is  revised  to 
reed  as  follows: 


Federal  Register  /  Vol.  60,  No.  244.  Wednesday.  December  20,  1995  /  Proposed  Rules         66011 


{193.10-00    Installations  contraetad  for 
prior  to  lyiarch  1.1968. 

Installations  contracted  for  prior  to 
March  1, 1968.  shall  meet  the  following 
reqiiiremoits: 

(a)  Except  as  specifically  modified  by 
this  paragraph,  the  requirements  of 

§§  193.10-5  through  193.10-15  shall  be 
complied  with  insofar  as  the  niunber 
and  general  type  of  equipment  is 
concerned 

(b)  Existing  equipment,  except  fire 
hose  nozzles  and  low-velocity  water 
spray  applicators,  previously  approved 
but  not  meeting  the  applicable 
requirements  of  §§  193.10-5  throuigh 
193.10-15,  may  be  continued  in  service 
so  long  as  they  are  maintained  in  good 
condition  to  the  satisfaction  of  the 
Officer  in  Charge,  Marine  Inspection. 
Minor  repaire,  alterations,  and 
replacements  may  be  permitted  to  the 
same  standards  as  the  original 
installations.  However,  all  new 
installations  or  major  replacements  shall 
meet  the  applicable  requirements  in  this 
subpart  for  new  installations. 

(c)  The  general  requirements  of 

S  193.10-5  (c)  through  (g),  §  193.10-10 
td)  through  (m),  and  §  193.10-15  shall 
be  complied  with  insofar  as  is 
reasonable  and  practicable. 

(d)  Eadi  fire  hose  nozzle  must  meet 
§  193.10-10(1),  and  each  low-velocity 
water  spray  applicator  must  meet 

§  193.10-10(j). 

PART  196-OPERATIONS 

145.  The  authority  citation  for  Part 
196  is  revised  to  read  as  follows: 

Authority:  33  U.S.C  1321(j);  46  U.S.C 
2113,  3306. 6101;  E.0. 11735;  38  FR  21243. 
3  CFR,  1971-1975  Comp.,  p.  793;  E.0. 12234. 
45  FR  58801,  3  CFR.  1980  Comp..  p.  277;  49 
CFR  1.46. 

Subpart  196.03— {Removed] 

146.  Subpart  196.03  is  removed. 
Subpart  196.17— (Removed] 

147.  Subpart  196.17  is  removed. 
Subpart  196.18— {Removed] 

148.  Subpart  196.18  is  removed. 

149.  In  §  196.19-1,  paragraphs  (a),  (b) 
and  (c)  are  removed,  paragraphs  (d),  (e) 
and  (f)  are  redesignated  as  paragraphs 


(a),  (b)  and  (c),  respectively,  and  the 
new  paragraph  (a)  is  revised  to  read  as 
follows: 

{19019-1    Data  required. 

•  •       *       *       • 

(a)  The  information  on  the 
maneuvering  characteristics  fact  sheet 
required  by  33  CFR  164.35(g)  must  be: 

•  •        •        •        • 

150.  Subpart  196.23  is  removed. 

S19OZ7-10    [RMnovwi] 

151.  Section  196.27-10  is  removed. 

152.  Subpart  196.33  is  revised  to  read 
as  follows: 

Subpart  196.33— Communication 
Between  Deckhousea 

{196.33-1    When  required. 

On  all  vessels  navigating  in  other  than 
protected  waters,  where  the  distance 
between  deckhouses  is  more  that  46  m 
(150  ft]  a  fixed  means  of  facilitating 
communication  between  both  ends  of 
the  vessel,  such  as  a  raised  fore  and  aft 
bridge  or  side  timnels.  shall  be 
provided.  Previously  approved 
arrangements  may  be  retained  so  long  as 
they  are  maintained  in  satisfactory 
condition  to  the  satisfaction  of  the 
Officer  in  Charge,  Marine  Inspection. 

153.  Section  196.35-3  is  revised  to 
read  as  follows: 

{196.35-3    Logbooks  and  records. 

(a)  The  master  or  person  in  charge  of 
an  oceanographic  research  vessel  that  is 
required  by  46  U.S.C.  11301  to  have  an 
official  logbook  may  maintain  the 
logbook  on  Form  CG-706  or  in  the 
owner's  format  for  an  official  logbook. 
Such  logs  shall  be  kept  available  for  a 
review  for  a  period  of  one  year  after  the 
date  to  which  the  records  refer  or  for  the 
period  of  validity  of  the  vessel's  current 
certificate  of  inspection,  whichever  is 
longer.  When  the  voyage  is  completed, 
the  master  or  person  in  charge  shall  file 
the  logbook  with  the  Officer  in  Charge, 
Marine  Inspection. 

(b)  The  master  or  person  in  charge  of 
a  vessel  that  is  not  required  by  46  U.S.C. 
11301  to  have  an  official  logbook,  shall 
maintain,  on  board,  an  imofficial 
logbook  or  record  in  any  form  desired 
for  the  purposes  of  making  entries 
therein  as  required  by  law  or  regulations 


in  this  subchapter.  Such  logs  or  records 
are  not  filed  with  the  Officer  in  Charge, 
Marine  Inspection,  but  shall  be  kept 
available  for  review  by  a  marine 
inspector  for  a  period  of  one  year  after 
the  date  to  which  the  records  refer. 
Separate  records  of  tests  and  inspections 
of  firefighting  equipment  shall  be 
maintained  with  the  vessel's  logs  for  the 
period  of  validity  of  the  vessel's 
certificate  of  inspection. 

{196.35-10    [Removsd] 

154.  Section  196.35-10  is  removed. 

{19037-46    [Rsmovsd] 

155.  Section  196.37-45  is  removed. 

156.  Subpart  196.43  is  revised  to  read 
as  follows: 

Subpart  196.43— Placard  of  LHesavIng 
Signals 

196.43-1    Application. 
196.43-3     Availability. 

{19043-1    Application. 

The  provisions  of  this  subpart  shall 
apply  to  all  vessels  on  an  international 
voyage,  and  all  other  vessels  of  150 
gross  tons  or  over  in  ocean,  coastwise  or 
Great  Lakes  service. 

{196.43-6    Availability. 

On  all  vessels  to  which  this  subpart 
applies  there  shall  be  readily  available 
to  the  deck  officer  of  the  watch  a 
placard  containing  instructions  for  the 
use  of  the  lifesaving  signals  set  forth  in 
Regulation  16,  Chapter  V,  of  the 
International  Convention  for  Safety  of 
Life  as  Sea.  1974.  These  signals  shall  be 
used  by  vessels  or  persons  in  distress 
when  communicating  with  lifesaving 
stations  and  maritime  rescue  units. 

Subpart  196.60— {Removed] 

157.  Subpart  196.60  is  removed. 
Subpart  196.75— {Removed] 

158.  Subpart  196.75  is  removed. 
Dated:  December  8, 1995. 

J.C.  Card. 

Rear  Admiral  U.S.  Coast  Guard.  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

[FR  Doc.  95-30402  Filed  12-19-95;  8:45  am) 
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DEPARTMENT  OP  AGRICULTURE 

CooparaUve  Stattt  Research, 
Education,  and  EJttanslon  Service 


7  CFR  Part  3400 


1800  InatHuHon  Capacity  Building 
Qrants  Program;  Admlnistrativa 
Proviiiona 

AOENCY:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA.  ■ 

ACnON:  Notice  of  proposed  rulemaking. 


r:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  proposes  to  add  a  new 
part  3406  to  Title  A  Subtitle  B,  Chapter 
XXXIV  of  the  Codej  of  Federal 
Regulations,  for  th^  purpose  of 
administering  the  1890  Institution 
Capacity  Building  Grants  Program 
conducted  under  tke  authority  of 
section  1472(c)  of  the  National 
Agricultural  Reseafch,  Extension,  and 
Teaching  PoUcy  Act  of  1977,  as 
amended  (7  U.S.C.  3318)  and  pursuant 
to  annual  appropriations  made  available 
specifically  for  an  1890  Institution 
Capacity  Building  Grants  Program.  This 
action  establishes  qnd  codifies  the 
administrative  procedures  to  be 
followed  annually  in  the  solicitation  of 
competitive  propolis,  the  evaluation  of 
such  proposals,  and  the  award  of  grants 
under  this  program. 
DATES:  Written  comments  are  invited 
from  interested  individuals  and 
organizations.  Comments  must  be 
received  on  or  befol«  January  19, 1996. 
A00RE88C8:  Comments  should  be  sent  to 
Dr.  Jeffrey  L.  Gilmqre,  (kant  Programs 
Manager,  Office  of  Higher  Education 
Programs,  Cooperative  State  Research, 
Education,  and  Extension  Service,  U.S. 
Department  of  Agriculture,  Ag  Box 
2251,  Washington.  t).C.  20250-2251. 
Comments  may  alse  be  sent  via 
electronic  mail  to  igilmoredreeusda.gov. 
FOR  FURTHER  INFOR«ATI0N  CONTACT:  Dr. 
Jeffrey  L.  Gilmore  alt  202-720-1973 
(voice),  202-720-2030  (fax)  or  via 
electronic  mail  at  j^lmoreOreeusda.gov. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction 

Under  the  provisions  of  the 
Paperworic  Reduction  Act  of  1980,  as 
amended  (44  U.S.C^  Chapter  35),  the 
collection  of  infomlation  requirements 
contained  in  this  proposed  rule  have 
been  reviewed  and  approved  by  the 
Office  of  Nflanagement  and  Budget 
(OMB)  and  given  the  OMB  Document 
Nos.  0524-0022.  0324-0024,  0524- 
0030.  and  0524-00^3.  The  pubUc 
reporting  burden  fcir  the  information 


collectioas  contained  in  these 
regulations  (Forms  CSRS-662.  CSRS- 
663,  CSRS-708,  CSRS-710,  CSRS-711, 
CSRS-712,  CSRS-713,  and  CSRS-VOA 
as  well  as  the  Proposal  Sumniaiy  and 
Proposal  Narrative)  is  estimatedto  be 
39V^  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  coUection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Agricultiue, 
Clearance  Analyst,  OIRM,  Ag  Box  7630, 
Washington,  D.C.  20250-7630,  and  to 
the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project. 
Washington.  D.C.  20503. 

Glassification 

This  proposed  rule  has  been  revie%ved 
under  Executive  Order  No.  12866,  and 
it  has  been  determined  that  it  is  not  a 
"significant  regulatory  action"  rule 
because  it  will  not  have  an  annual  eOsct 
on  the  economy  of  $100  million  or  man 
or  adversely  and  materially  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  loc^l, 
or  tribal  governments  or  communities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  actions  taken  or  planned  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  tiie  rights  and  obligations 
of  recipients  thereof,  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  No.  12866. 

Regulatory  Flexibility  Act 

The  Administrator,  CSREES,  certifies 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Public 
Law  No.  96-534,  as  amended  (5  U.S.C. 
601  et  seq.). 

Executive  Order  No.  12612 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  No.  12612.  Federalism, 
dated  October  26, 1987. 

Executive  Order  No.  12778 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12778,  Civil  Justice  Reform,  and  the 
required  certification  has  been  made  to 
OMB.  All  State  and  local  laws  and 


regulations  that  are  in  conflict  with  this 
rule  are  preempted.  No  retroactive  effect 
is  to  be  given  to  this  rule.  This  rule  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court. 

RegulatiHy  Analysis 

Not  required  for  this  proposed 
rulemaking. 

Environmental  Impact  Statement 

As  outlined  in  7  CFR  Part  3407 
(CSREES's  implementing  regulations  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C  4321  et  seq.)). 
enviroimfiental  data  for  the  proposed 
project  are  to  be  provided  to  CSREES  in 
order  for  a  determination  to  be  made  as 
to  the  need  of  any  further  action. 

Catalog  (rf  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.216, 1890  Institution  Capacity 
Building  Grants  Program.  Fj6t  the 
reasons  set  forth  in  the  Fidal  Rule 
related  Notice  to  7  CFR  Part  3015, 
Subpart  V.  57  FR 15278,  April  27. 1992, 
this  program  is  excluded  firom  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Background  and  Purpose 

Historically,  the  Department  has  had 
a  close  relationship  with  the  1890 
colleges  and  universities,  including 
Tuskegee  University.  Through  its  role  as 
administrator  of  the  Second  Morrill  Act, 
the  Department  has  borne  the 
responsibility  for  helping  these 
institutions  develop  to  their  fullest 
potential  in  order  to  meet  the  needs  of 
students  and  the  needs  of  the  Nation. 

Accordingly,  the  Secretary 
recognized,  on  April  18, 1990,  the 
findings  made  by  Congress  in  section 
301(a)  of  Public  Law  99-498,  October 
17, 1986  (20  U.S.C.  1060),  that  the  States 
and  the  Federal  government  have 
discriminated  in  the  allocation  of  land 
and  financial  resources  to  support  these 
institutions  under  the  Morrill  Act  of 
1862  and  its  progeny.  In  the  above- 
referenced  findings,  Congress 
acknowledged,  and  the  Secretary 
recognized,  that  these  institutions  were 
discriminated  against  in  the  award  of 
Federal  grants  and  contracts,  and  in  the 
distribution  of  Federal  resources 
generally  which  were  intended  to 
benefit  institutions  of  higher  education. 
The  Secretary  foimd  that  the  capacity  of 
the  1890  colleges  and  universities, 
including  Tuskegee  University,  to 
develop  programs  to  assist  the  Nation 
and  the  Department  in  producing  food 
and  agricultural  science  professionals 
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has  suffered  as  a  direct  result  of  this 
discrimination. 

The  Secretary  concluded  that  a 
capacity  building  grants  program  set 
aside  for  the  1890  land-grant  colleges 
and  imiversities,  including  Tuskegee 
University,  was  an  appropriate  remedial 
step  to  redress  past  inequities  found  by 
Congress  to  have  occurred  regarding 
these  institutions.  Subsequent  to  the 
Secretary's  establishment  of  the 
program.  Congress  began  making  aimual 
appropriations  specifically  for  an  1890 
Institution  Capacity  Building  Grants 
Program. 

This  document  proposes  to  establish 
Part  3406  of  Title  7,  Subtitle  B,  Chapter 
XXXIV  of  die  Code  of  Federal 
Regulations,  for  the  purpose  of 
administering  the  1890  Institution 
Capacity  Building  Grants  Program. 
Under  the  authority  of  section  1472(c)  of 
the  National  Agricultural  Research. 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3318).  and 
pursuant  to  annual  appropriations  made 
available  specifically  by  Congress  for  an 
1890  Institution  Capacity  Building 
Grants  Program  (see,  e.g.,  Pub.  L.  No. 
103-330).  die  Secretary  conducts  this 
institutional  capacity  building  grants 
program. 

This  proposed  rule  establishes  and 
codifies  the  administrative  procedures 
to  be  followed  annually  in  the 
solicitation  of  grant  proposals,  the 
evaluation  of  such  proposals,  and  the 
award  of  grants  under  this  program.  The 
1890  Institution  Capacity  Building 
Grants  Program  is  competitive  in  nature 
and  is  intended  to  stimulate  the 
development  of  high  quality  teaching 
and  research  programs  at  these 
institutions  to  build  their  capacities  as 
full  partners  in  the  mission  of  the 
Department  to  provide  more,  and  better- 
trained,  professionals  for  careers  in  the 
food  and  agricultural  sciences. 

List  of  Sub)ects  in  7  CFR  Part  3406 

Grant  programs — agriculture. 
Agriculture  Higher  Education  Programs, 
1890  Institution  Capacity  Building 
Grants  Program. 

It  is  therefore  proposed  to  amend  Title 
7.  Subtitie  B,  Chapter  XXXIV,  of  the 
Code  of  Federal  Regulations  by  adding 
Part  3406  to  read  as  follows: 

PART  3406-INSTrnJTION  CAPACITY 
BUILDING  GRANTS  PROGRAM 

Subpart  A-«len«ral  Information 

Sec.  . 

3406.1  Applicabtlity  of  regulations. 

3406.2  Definitions. 

3406.3  Institutional  eli^bility. 


Subpart  B— Program  Deacrtption 

3406.4  Purpose  of  the  program. 

3406.5  Matching  funds. 

3406.6  USDA  agency  cooperator 
requirement. 

3406.7  General  scope  of  program. 

3406.8  Joint  project  proposals. 

3406.9  Complementary  project  proposals. 

3406.10  Use  of  funds  for  fecilities. 

Subpart  C— Preparation  of  a  Teaching 
Proposal 

3406.11  Scope  of  a  teaching  proposal. 

3406.12  Program  application  materials — 
teaching. 

3406.13  Content  of  a  teaching  proposal. 

Subpart  D— Review  and  EvahiaUon  of  a 
TaacMng  Proposal 

3406.14  Proposal  review — teaching. 

3406.15  Evaluation  criteria  for  teaching 
proposals. 

Subpart  E— Pteparatleo  of  ■  fteeearch 
Proposal 

3406.16  Scope  of  a  research  proposal. 

3406.17  Pro-am  application  materials — 
research- 

3406.18  Content  of  a  research  proposal. 

Subpart  F— Review  and  Evaluation  of  a 
Research  Proposal 

3406.19  Proposal  review — research. 

3406.20  Evaluation  criteria  for  research 
proposals. 

Subpart  Q— Submission  of  a  Teaching  or 
Research  Proposal 

3406.21  Intent  to  submit  a  proposal. 

3406.22  When  and  where  to  submit  a 
proposal. 

Subpart  H— Supplementary  Information 

3406.23  Access  to  peer  review  information. 

3406.24  Grant  awards. 

3406.25  Use  of  funds;  changes. 

3406.26  Monitoring  progress  of  ftinded 
projects. 

3406.27  Other  Federal  statutes  and 
regulations  that  apply. 

3406.28  Confidential  aspects  of  proposals 
and  awards. 

3406.29  Evaluation  of  program. 
Authority:  Sec.  1470,  National  Agricultural 

Research,  Extension,  and  Teaching  Policy 
Act  of  1977,  as  amended  (7  U.S.C  3316). 

Sut)part  A— General  Information 

§  3406.1    Applicability  of  regulations. 

(a)  The  regulations  of  this  part  apply 
only  to  capacity  building  grants 
awarded  to  the  1890  land-grant 
institutions  and  Tuskegee  University 
under  the  provisions  of  section  1472(c) 
of  the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3318(c))  to 
further  the  research,  extension,  and 
teaching  programs  in  the  food  and 
agricidtural  sciences.  This  statute 
authorizes  the  Secretary  of  Agriculture, 
who  has  delegated  the  authority  to  the 
Administrator  of  the  Cooperative  State 
Research.  Education,  and  Extension 


Service  (CSREES).  to  enter  into  grants, 
or  cooperative  agreements,  for  periods 
not  to  exceed  five  years,  with  State 
agricultural  experiment  stations.  State 
cooperative  extension  services,  all 
colleges  and  universities,  other  research 
or  education  institutions  and 
organizations.  Federal  and  private 
agencies  and  organizations,  individuals, 
and  any  other  contractor  or  recipient, 
either  foreign  or  domestic,  to  further 
research,  extension,  or  teaching 
programs  in  the^ood  and  agricultural 
sciences  of  the  Department  of 
Agriculture.  Only  1890  land-grant 
institutions  and  Tuskegee  University  are 
elieible  for  this  grants  program. 

(b)  To  the  extent  that  funds  are 
available,  each  year  CSREES  will 
publish  a  Federal  Register  notice 
announcing  the  program  and  soliciting 
grant  applications. 

(c)(1)  Based  on  the  amount  of  funds 
appropriated  in  any  fiscal  year,  CSREES 
will  determine  and  cite  in  the  program 
announcement: 

(i)  The  program  area(s)  to  be 
supported  (teaching,  research,  or  both) 

(ii)  The  proportion  of  the 
appropriation  reserved  for,  or  available 
to,  teaching  projects  and  research 
projects; 

(iii)  The  targeted  need  area(s)  in 
teaching  and  in  research  to  be 
supported; 

(iv)  The  degree  level(s)  to  be 
supported; 

(v)  The  maximum  project  period  a 
proposal  may  request; 

(vi)  The  maximum  amount  of  funds 
that  may  be  requested  by  an  institution 
under  a  regular,  complementary,  or  joint 
project  proposal;  and 

(vii)  The  maximum  total  fiinds  that 
may  be  awarded  to  an  institution  under 
the  program  in  a  given  fiscal  year, 
including  how  funds  awarded  for 
complementary  and  for  joint  projects 
will  be  counted  toward  the  institutional 
maximum 

(2)  The  program  announcement  will 
also  specify  the  deadline  date  for 
proposal  submission,  the  number  of 
copies  of  each  proposal  that  must  be 
submitted,  the  address  to  which  a 
proposal  must  be  submitted,  and 
whether  or  not  Form  CSRS-711,  "hitent 
to  Submit  a  Proposal,"  is  requested. 

(d)(1)  If  it  is  deemed  by  CSREES  that, 
for  a  given  fiscal  year,  additional 
determinations  are  necessary,  each,  as 
relevant,  will  be  stated  in  the  program 
aimouncement.  Such  determinations 
may  include: 

(i)  Limits  on  the  subject  matter/ 
emphasis  areas  to  be  supported;    ' 

(ii)  The  maximum  number  of 
proposals  that  may  be  submitted  on 
behalf  of  the  same  school,  college,  or 
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equivalent  admimstiative  unit  within  an 
inadtutiaa: 

(iii)  The  maxinnim  total  number  of 
proposals  that  may  be  submitted  by  an 
insdtutian;   - 

(iv)  The  maximum  number  of 
proposals  that  may  be  submitted  by  an 
individual  inanyione  targeted  need 
area; 

(v)  The  minimum  project  period  a 
proposal  may  rBq|iest; 

(vi)  The  mtniro|im  amount  of  fimds 
that  may  be  requested  by  an  institution 
under  a  regular,  complem«itary.  or  icAnt 
projectproposal: 

(vii)  The  propoltion  of  the 
appropriation  res^ved  for,  or  available 
to.  regular,  comnlementary,  and  joint 
im^ect  proposals; 

(viii)  The  propqrtion  of  the 
ai^vopriatitMi  reserved  for,  or  available 
to,  projects  in  each  announced  targeted 
needarea: 

(ix)  The  propor^on  of  the 
appropriation  reserved  for,  or  available 
to,  each  subject  miotter/emphasis  area; 

(x)  The  maximiim  pumber  of  grants 
that  may  be  awarded  to  an  institution 
under  the  prograia  in  a  given  fiscal  year, 
including  now  gr^Us  awarded  for 
compleoaoitaiy  and  joint  projects  will 
be  counted  toware  the  institutional 
maximum;  and     : 

(xi)  Limits  on  the  use  of  grant  funds 
for  travel  or  to  purchase  equipment,  if 
any. 

(2)  The  prograin  announcement  also 
will  contain  any  other  limitations 
deemed  necessary  by  CSREES  for  proper 
conduct  of  the  prqgram  in  the 
applicable  year. 

le)  The  regulations  of  this  part 
prescribe  that  this^is  a  competitive 
program;  it  is  pos^ble  that  an 
institution  may  nqt  receive  any  grant 
awards  in  a  partictilar  year. 

(f)  The  regulations  of  this  part  do  not 
apply  to  grants  foe  other  purposes 
awarded  by  the  Dopaitment  of 
Agriculture  under  section  1472  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  i7  U.S.C  3318)  or  any 
other  authority. 

f3406.2    Deflnltione. 

As  used  in  this  part: 

Authorized  deportmented  officer 
means  the  Secreta|y  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  gr^t  instruments  on 
behalf  of  the  Seo'dtary. 

Authorized  orgcfiizational 
representative  means  the  president  of 
the  1890  Institution  or  the  official, 
desigi)ated  by  the  president  of  the 
instituticm,  who  h^  the  authority  to 
commit  the  resources  of  the  institution. 

Budget  period  nieans  the  interval  of 
time  (usually  12  irionths)  into  whidi  the 


project  poiod  is  divided  for  budgetary 
and  reporting  purposes. 

Cosn  contnSutions  means  the 
applicant's  cash  outlay.  Including  the 
outlay  of  money  contributed  to  the 
applicant  by  non-Federal  third  parties. 

Cfttsen  or  national  of  the  United 
States  means: 

(1)  a  citizen  or  native  resident  of  a 
State:  or, 

(2)  a  person  defined  in  the 
hnntigration  and  Nationality  Act,  8 
U.S.C:  1101(a)(22).  who.  though  not  a 
citizen  of  the  United  States,  owes 
permanent  allegiance  to  the  United 
States. 

College  or  Umversity  means  an 
educational  institution  in  any  State 
which: 

(1)  Admits  as  regular  students  only 
persons  having  a  oortificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate; 

(2)  Is  legally  authorized  within  sudh 
State  to  provide  a  program  of  education 
beyond  secondary  education; 

(3)  Provides  an  educational  program 
for  which  a  baccalaureate  degree  or  any 
other  higher  degree  is  awarded; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association. 

Complementary  project  proposal 
means  a  proposal  for  a  project  which 
involves  coordination  with  one  or  more 
other  projects  for  which  funding  was 
awarded  imder  this  program  in  a 
previous  fiscal  year,  or  ror  which 
funding  is  requested  under  this  program 
in  the  ourent  fiscal  year. 

.  Cost-sharing  or  Matching  means  that 
portion  of  project  costs  not  borne  by  the 
Federal  Government,  including  the 
value  of  in-kind  contributions. 

Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

1890  Institution  or  1890  land-grant 
institution  or  1890  colleges  and 
universities  means  one  of  those 
institutions  eligible  to  receive  funds 
under  the  Act  of  August  30, 1890  (26 
Stat.  417-419,  as  amended;  7  U.S.C. 
321-326  and  328)  that  are  the  intended 
recipients  of  hmds  under  programs 
estabUshed  in  SubtiUe  G  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  (7  U.S.C.  3221  et  seqX 
including  Tuskegee  University. 

Eligible  participant  means,  for 
purposes  of  §  3406.11(b),  Faculty 
Preparation  and  Enhancement  for 
Teaching,  and  §  3406.11(f).  Student 
Recruitment  and  Retention,  an 
individual  who: 


(1)  Is  a  citizen  or  natitmal  of  the 
United  States,  as  defined  in  this  section: 
or 

(2)  Is  a  dtizm  of  the  Federated  States 
of  Micronesia,  the  Rn>ublic  of  the 
Marshall  Islands,  or  the  Republic  of 
Palau.  Where  eligibility  is  claimed 
under  paragraph  (2)  of  the  definition  of 
"Qtizen  m  national  of  the  United 
States"  in  this  section,  documentary 
evidence  from  the  Immigration  and 
Naturalization  Service  as  to  such 
eligibility  must  be  made  avaiMile  to 
CSREES  upon  request. 

Food  and  agricultural  sciences  means 
basic,  applied,  and  developmental 
research,  extension,  and  teacUng 
activities  in  the  food,  agricultural, 
renewable  natural  resources,  forestry, 
and  physical  and  social  sciences,  in  the 
broadest  sense  of  these  terms,  including 
but  not  limited  to,  activities  concerned 
with  the  production,  processing, 
marketing,  distribution,  conservation, 
consumption,  research,  and 
development  of  food  and  agriculturally 
related  products  and  services,  and 
inclusive  of  programs  in  agricultiue, 
natural  resources,  aquacidture,  forestry, 
veterinary  medicine,  home  economics, 
rural  development,  and  closely  allied 
disciplines. 

Grantee  means  the  1890  Institution 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

Joint  fxofect  proposal  means  a 
proposal  for  a  project,  which  will 
involve  the  applicant  1890  Institution 
and  two  or  more  other  colleges, 
universities,  community  colleges,  jimior 
colleges,  or  other  institutions,  each  of 
which  will  assume  a  major  role  in  the 
conduct  of  the  proposed  project,  and  for 
which  the  applicant  institution  will 
transfer  at  least  one-half  of  the  awarded 
funds  to  the  other  institutions 
participating  in  the  project.  Only  the 
applicant  institution  must  meet  the 
definition  of  "1890  Institution"  as 
specified  in  this  section;  the  other 
institutions  participating  in  a  joint 
project  proposal  are  not  required  to 
meet  the  definition  of  "1890  Institution" 
as  specified  in  this  section,  nor  required 
to  meet  the  definition  of  "college"  or 
"university"  as  specified  in  this  section. 

Peer  review  panel  means  a  group  of 
experts  or  consultants,  qualified  by 
training  and  experience  in  particmar 
fields  of  science,  education,  or 
technology  to  give  expert  advice  on  the    ' 
merit  of  grant  applications  in  such 
fields,  who  evaluate  eligible  proposals 
submitted  to  this  program  in  their 
personal  area(s)  of  expertise. 

Principal  investigator/project  director 
means  the  single  individual  designated 
by  the  grantee  in  the  grant  application 


and  approved  by  the  Secretary  who  is 
responsible  for  the  direction  and 
managmnent  of  the  project. , 

Frior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  this  section. 

Project  means  the  particular  teaching 
or  research  activity  within  the  scope  of 
one  or  more  of  the  targeted  areas 
supported  by  a  grant  awarded  under  this 
program. 

Project  period  means  the  period,  as 
stated  in  the  award  dociunent  and 
modifications  thereto,  if  any,  during 
which  Federal  sponsorship  begins  and 
ends. 

Research  means  any  systematic 
inquiry  directed  toward  new  or  fuller 
knowledge  and  understanding  of  the 
subject  studied. 

Research  capacity  means  the  quality 
and  depth  of  an  institution's  research 
infrastructtire  as  evidenced  by  its: 
faculty  expertise  in  the  natural  or  social 
sciences,  scientific  and  technical 
resources,  research  environment,  library 
resources,  and  organizational  structures 
and  reward  systems  for  attracting  and 
retaining  first-rate  research  facuUy  or 
students  at  the  graduate  and  post- 
doctorate  levels. 

Research  project  grant  means  a  grant 
in  support  of  a  project  that  addresses 
one  or  more  of  the  targeted  need  areas 
or  specific  subject  matter/emphasis 
areas  identified  in  the  annual  prograin 
announcement  related  to  strengthening 
research  programs  including,  but  not 
limited  to,  such  initiatives  as:  studies 
and  experimentation  in  food  and 
agricultural  sciences,  centralized 
research  support  systems,  technology 
deUvery  systems,  and  other  creative 
projects  designed  to  provide  needed 
enhancement  of  the  Nation's  food  and 
agricultural  research  system. 

Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

State  means  any  one  of  the  fifty 
States,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern 
Marianas,  the  Virgin  Islands  of  the 
United  States,  and  the  District  of 
Columbia. 

Teaching  means  formal  classroom 
instruction,  laboratory  instruction,  and 
practicum  experience  in  the  food  and 
agricultural  sciences  and  matters  related 
thereto  (such  as  faculty  development, 
student  recruitment  and  services, 
curriculum  development,  instructional 
materials  and  equipment,  and 
innovative  teaching  methodologies) 


conducted  by  colleges  and  universities 
offering  baccalaureate  or  higher  degrees. 

Teaching  capacity  means  the  quality 
and  depth  of  an  institution's  academic 
programs  infrastructure  as  evidenced  by 
its:  ciuTiculum,  teaching  faculty, 
instructional  delivery  systems,  student 
experiential  learning  opportimities, 
scientific  instrumentation  for  teaching, 
library  resources,  academic  standing 
and  racial,  ethnic,  or  gender  diversity  of 
its  faculty  and  student  body  as  well  as 
faculty  and  student  recruitment  and 
retention  programs  provided  by  a 
college  or  university  in  order  to  achieve 
maximum  results  in  the  development  of 
scientific  and  professional  expertise  for 
the  Nation's  food  and  agricultural 
system. 

Teaching  project  grant  means  a  grant 
in  support  of  a  project  that  addresses 
one  or  more  of  the  targeted  need  areas 
or  specific  subject  matter/emphasis 
areas  identified  in  the  annual  program 
announcement  related  to  strengthening 
teaching  programs  including,  but  not 
limited  to,  such  initiatives  as:  curricula 
design  and  materials  development, 
faculty  preparation  and  enhancement 
for  teaching,  instruction  delivery 
systems,  scientific  instrumentation  for 
teaching,  student  experiential  learning, 
and  student  recruitment  and  retention. 

Third  party  in-kind  contributions 
means  non-cash  contributions  of 
property  or  services  provided  by  non- 
Federal  third  parties,  including  real 
property,  equipment,  supplies  and  other 
expendable  property,  directly  benefiting 
and  specifically  identifiable  to  a  funded 
project  or  program. 

USDA  agency  cooperator  means  any 
agency  or  office  of  the  Department 
which  has  reviewed  and  endorsed  an 
applicant's  request  for  support,  and 
indicates  a  willingness  to  make 
available  non-monetary  resources  or 
technical  assistance  throughout  the  life 
of  a  project  to  ensure  the 
accomplishment  of  the  objectives  of  a 
grant  awarded  under  this  program. 

§3406.3    Institutional  eligibility. 

Proposals  may  be  submitted  by  any  of 
the  16  historically  black  1890  land-grant 
institutions  and  Tuskegee  University. 
The  1890  land-grant  institutions  are: 
Alabama  A&M  University;  University  of 
Arkansas— Pine  Bluff;  Delaware  State 
University;  Florida  A&M  University; 
Fort  Valley  State  College;  Kentucky 
State  University;  Southern  University 
and  A&M  College;  University  of 
Maryland— Eastern  Shore;  Alcorn  State 
University;  Lincobi  University;  North 
Carolina  A&T  State  University;  Langston 
University;  South  Carolina  State 
University;  Tennessee  State  University; 


Prairie  View  A&M  University;  and 
Virginia  State  University. 

Subpart  B— Program  Description 

13406.4    Purpose  of  tfw  program. 

(a)  The  Department  of  Agriculture  and 
the  Nation  depend  upon  sound 
programs  in  the  food  and  agricultural 
sciences  at  the  Nation's  colleges  and 
imiversities  to  produce  well  trained 
professionals  for  careers  in  the  food  and 
agricultural  sciences.  The  capacity  of 
institutions  to  offer  suitable  programs  in 
the  food  and  agricultival  sciences  to 
meet  the  Nation's  need  for  a  well 
trained  work  force  in  the  food  and 
agricultural  sciences  is  a  proper  concern 
for  the  Department. 

(b)  Historically,  the  Department  has 
had  a  close  relationship  with  the  1890   , 
colleges  and  universities,  including 
Tuskegee  University.  Through  its  role  as 
administrator  of  the  Second  Morrill  Act. 
the  Department  has  borne  the 
responsibility  for  helping  these 
institutions  develop  to  their  fullest 
potential  in  order  to  meet  the  needs  of 
students  and  the  needs  of  the  Nation. 

(c)  The  institutional  capacity  building 
grants  program  is  intended  to  stimulate 
development  of  quality  education  and 
research  programs  at  these  institutions 
in  order  that  they  may  better  assist  the 
Department,  on  behalf  of  the  Nation,  in 
its  mission  of  providing  a  professional 
work  force  in  the  food  and  agricultural 
sciences. 

(d)  This  program  is  designed 
specifically  to  build  the  institutional 
teaching  and  research  capacities  of  the 
1890  land-grant  institutions  through 
cooperative  programs  with  Federal  and 
non-Federal  entities.  The  program  is 
competitive  among  the  1890  Institutions 
and  encourages  matching  funds  on  the 
part  of  the  States,  private  organizations, 
and  other  non-Federal  entities  to 
encourage  expanded  linkages  with  1890 
Institutions  as  performers  of  research 
and  education,  and  as  developers  of 
scientific  and  professional  talent  for  the 
United  States  food  and  agricultural 
system.  In  addition,  through  this 
program.  CSREES  will  strive  to  increase 
the  overall  pool  of  qualified  job 
applicants  from  underrepresented 
groups  in  order  to  make  significant 
progress  toward  achieving  the  objectives 
of  work  force  diversity  within  the 
Federal  Government,  particularly  the 
U.S.  Department  of  Agriculture. 

§3406.S    Matching  support 

The  Department  strongly  encourages 
and  may  require  non-Federal  matching 
support  for  this  program.  In  the  annual 
program  solicitation,  CSREES  will 
announce  any  incentives  that  may  be 
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offered  to  applicants  for  committing 
their  own  institutional  resources  or 
securing  third  party  contributions  in 
support  of  capacity  building  projects. 
CSREES  may  also  announce  any 
required  fixed  dollar  amount  or 
percentage  of  institutional  coct  sharing, 
if  applicable.       F 

I340MU8DA  aglHicy  eeoperator 

(a)  Each  application  must  provide 
documentation  that  at  least  one  USDA 
agancy  or  office  has  agreed  to  cooperate 
with  the  applicant  institution  on  die 
proposed  project.  ;Tbe  documentation 
should  describe  tie  expected  benefits  of 
the  partnership  vtnture  for  the  USDA 
agency  and  for  th*  1890  Institution,  and 
describe  the  partnership  effort  between 
USDA  and  the  18^  Institution  in  regard 
to  the  proposed  project.  Such  USDA 
agency  cooperaiidn  may  include,  but  is 
not  limited  to,  as^sting  the  applicant 
institution  with  im>poMl  development, 
identifying  possible  sources  of  matching 
funds,  securing  reeources,  implementing 
funded  projects,  providing  tedmical 
assistance  and  ejq^ertise  throughout  the 
life  of  the  project  jparticipating  in 
project  evaluatioi^and  disseminating 
project  results. 

(b)  The  designated  CSREES  agency 
contact  can  provide  suggestions  to 
institutions  seeking  to  secure  a  USDA 
agency  cooperatoi?  on  a  particular 
proposal. 

(c)  USDA  1890  Liaison  Officers,  and 
other  USDA  employees  serving  on  the 
campuses  of  the  1890  colleges  and 
um'versities.  may  assist  with  proposal 
development  and  project  execution  to 
satisfy  the  coopOT^or  requirement,  in 
whole  or  in  p«t,  but  may  not  serve  as 
project  directors  o^  principal 
investigators. 

(d)  Any  USDA  dffice  responsible  for 
administering  a  cotnpetitive  or  formula 
grants  program  specifically  targeted  to 
1890  Institutions  may  not  be  a 
cooperator  for  thisi  program. 


13408.7   QoiMrals^opeorpregfam. 

This  program  support  both  teaching 
project  grants  and  research  project 
grants.  Such  granti  are  intended  to 
strengthen  the  teaohing  and  research 
capabilities  of  applicant  institutions. 
Each  1890  Institution  may  submit  one  or 
more  grant  applications  for  either 
category  of  grants  |as  allowed  by  the 
annual  program  nqtice).  However,  each 
application  must  be  limited  to  either  a 
teaching  project  gr^t  proposal  or  a 
research  project  gifnt  proposal. 


§  3406.2,  which  address  regional  or 
natiosal  problems  and  which  will  result 
overall  in  strengthening  the  1899 
university  system.  The  goals  of  such 
joint  initiatives  should  include 
maximizing  the  use  of  limited  resources 
by  generating  a  critical  mass  of  expertise 
and  activity  focused  on  a  targeted  need 
area(8).  increasing  cost-effectiveness 
through  achieving  economies  of  scale, 
strengthening  the  scope  and  quality  of  a 
project's  impact,  and  promoting 
coalition  building  likely  to  transcend 
the  project's  lifetime  and  lead  to  future 
ventures. 

13406^9    Complainentary  prelect 


I3408A   JoMpreHeti 

Applicants  are  encouraged  to  sulnnit 
joint  prefect  propofals  as  defined  in 


Institutions  may  submit 
complementary  project  proposals  as 
defined  in  §  3406.2.  Such 
complementary  project  proposals  may 
be  submitted  by  the  same  or  by  difiiarent 
eligible  institutions. 

13406.10   UaeorfUndeforfKiMM& 

Under  the  1890  Institution  Capacity 
Building  Grants  Program,  the  use  of 
grant  funds  to  plan,  acquire,  or 
construct  a  building  or  facility  is  not 
allowed.  With  prior  approval,  in 
accordance  witn  the  cost  fHindples  set 
forth  in  OMB  Qrcular  No.  A-21.  some 
grant  funds  may  be  used  for  minor 
alterations,  renovations,  or  repairs 
deemed  necessary  to  retrofit  existing 
teaching  or  research  spaces  in  order  to 
carry  out  a  funded  project.  However, 
requests  to  use  grant  funds  for  such 
purposes  must  demonstrate  that  the 
alterations,  renovations,  or  repairs  are 
incidental  to  the  major  purpose  for 
which  a  grant  is  made. 

Subpart  C-Proparation  of  a  Teaching 
Propoaai 

f340e.ll    Scepeofataaetiingprapoeal. 

The  teaching  component  of  the 
program  will  support  the  targeted  heed 
area(8)  related  to  strengthening  teaching 
programs  as  specified  in  the  annual 
program  annoimcement.  Proposals  may 
focus  on  any  subject  matter  area(s)  in 
the  food  and  agricultiuBl  sciences 
unless  limited  by  determinations  as 
specified  in  the  annual  program 
announcement.  A  proposal  may  address 
a  single  targeted  need  area  or  multiple 
targeted  need  areas,  and  may  be  focused 
on  a  single  subject  matter  area  or 
multiple  subject  matter  areas,  in  any 
combination  (e.g.,  currioilum 
development  in  horticulture; 
curriculum  development,  feculty 
enhancement,  and  student  experiential 
learning  in  animal  science;  faculty 
enhancement  in  food  science  and 
agribusiness  management;  or  instruction 
delivery  systems  and  student 


experiential  learning  in  plant  science, 
horticulture,  and  entomology). 
Applicants  are  also  encouraged  to 
include  a  library  enhancement 
component  related  to  the  teaching 
project  in  their  proposals.  A  proposal 
may  be  directed  toward  the 
undergraduate  or  graduate  level  of  study 
as  specified  in  the  aiumal  pn^ram 
announcement.  Targeted  need  areas  for 
teaching  programs  will  consist  of  one  or 
more  of  the  following: 

(a)  CurriciUa  design  and  materials 
development.  (1)  The  purpose  of  this 
need  area  is  to  promote  new  and 
imfvoved  auricula  and  materials  to 
increase  the  quality  of,  and 
continuously  renew,  the  Nation's 
academic  programs  in  the  food  and 
agricidtural  sciences.  The  overall 
objective  is  to  stimulate  the 
development  and  facilitate  the  use  of 
exemplary  education  models  and 
materials  that  incorporate  the  most 
recent  advances  in  subject  matter, 
research  on  teaching  and  learning 
theory,  and  instructional  technology. 
Proposals  may  emphasize:  the 
development  of  courses  of  study,  degree 
programs,  and  instructional  materials: 
the  use  of  new  approaches  to  the  study 
of  traditional  subjects;  or  the 
introduction  of  new  subjects,  or  new 
applications  of  knowledge,  pertaining  to 
the  food  and  agricultural  sciences. 
(2)  Examples  include,  but  are  not 
limited  to.  curricula  and  materials  that 
promote: 

(i)  Raising  the  level  of  scholastic 
achievement  of  the  Nation's  graduates 
in  the  food  and  agricultural  sciences, 
(ii)  Addressing  the  special  needs  of 
particular  groups  of  students,  such  as 
minorities,  gifted  and  talented,  or  those 
with  educational  backgroimds  that 
warrant  enrichment. 

(iii)  Using  alternative  instructional 
strategies  or  methodologies,  including 
computer-assisted  instruction  or 
simulation  modeling,  media  programs 
that  reach  large  audiences  efficientiy 
and  eSiactively,  activities  that  provide 
hands-on  learning  experiences,  and 
educational  programs  that  extend 
leamins  beyond  the  classroom. 

(iv)  Using  sound  pedagogy, 
particularly  with  regard  to  recent 
research  on  how  to  motivate  students  to 
learn,  retain,  apply,  and  transfer 
knowledge,  skills,  and  competencies. 

(v)  Building  student  competencies  to 
integrate  and  synthesize  knowledge 
bom  several  disciplines. 

(b)  Faculty  preparation  and 
enhancement  for  teaching.  (1)  The 
purpose  of  this  need  area  is  to  advance 
faculty  development  in  the  areas  of 
teaching  comp«tency,  subject  matter 
expertise,  or  student  recruitment  and 
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advising  skills.  Teachers  are  central  to 
education.  They  serve  as  models, 
motivators,  and  mentors — the  catalysts 
of  the  learning  process.  Moreover, 
teachers  are  agents  for  developing, 
replicating,  and  exchanging  efiective 
teaching  materials  and  mediods.  For 
these  reasons,  education  can  be 
strengthened  only  when  teachers  are 
adequately  prepa^,  highly  motivated, 
and  appropriately  recognized  and 
rewaided. 

(2)  Each  faculty  recipient  of  support 
for  developmental  activities  under 

§  3406.11(b)  must  be  an  "eligible 
puticipant"  as  defined  in  §  3406.2  of 
this  part. 

(3)  Examples  of  developmental 
activities  include,  but  are  not  limited  to, 
those  which  enable  teaching  faculty  to: 

(i)  Gain  experience  with  recent 
developments  or  innovative  technology, 
relevant  to  their  teaching 
responsibilities. 

(ii)  Work  under  the  guidance  and 
direction  of  experts  who  have 
substantial  expertise  in  an  area  related 
to  the  developmental  goals  of  the 
project. 

(iii)  Work  with  scientists  or 
professionals  in  government,  industry, 
or  other  colleges  or  universities  to  learn 
new  applications  in  a  field. 

(iv)  (%tain  personal  experience 
working  with  new  ideas  and  techniques. 

(v)  Expand  competence  with  new 
methods  of  information  delivery,  such 
as  computer-assisted  or  televised 
instruction. 

(c)  Instruction  delivery  systems.  (1) 
The  purpose  of  this  need  area  is  to 
encoiuBge  the  use  of  alternative 
methods  of  delivering  instruction  to 
enhance  the  quality,  effisctiveness,  and 
cost  efficiency  of  teaching  programs. 
The  importance  of  this  Initiative  is 
evidenced  by  advances  in  educational 
research  which  have  substantiated  the 
theory  that  differences  in  the  learning 
styles  of  students  often  require 
alternative  instructional  methodologies. 
Also,  the  rising  costs  of  higher 
education  strongly  suggest  that  colleges 
and  universities  undertake  more  efforts 
of  a  collaborative  nature  in  order  to 
deliver  instruction  which  maximizes 
program  quality  and  reduces 
unnecessary  duplication.  At  the  same 
time,  advancements  in  knowledge  and 
technology  continue  to  introduce  new 
subject  matter  areas  which  warrant 
consideration  and  implementation  of 
innovative  instruction  techniques, 
methodologies,  and  delivery  systems. 

(2)  Examples  include,  but  are  not 
limited  to: 

(i)  Use  of  computers. 

(ii)  Teleconferencing. 


(iii)  Networking  via  satellite 
communications. 

(iv)  Regionalization  of  academic 
proDams. 

(v)  M(^le  classrooms  and 
laboratories. 

(vi)  Individualized  learning  centers. 

(viii)  Symposia,  forums,  regional  or 
national  workshops,  etc. 

(d)  Scientific  instrumentation  for 
teaching.  (1)  The  purpose  of  this  need 
area  is  to  provide  students  in  science- 
oriented  courses  the  necessary 
experience  with  suitable,  up-to-date 
equipment  in  order  to  involve  them  in 
woA  central  to  scientific  understanding 
and  progress.  This  program  initiative 
will  support  the  acquisition  of 
instructional  laboratory  and  classroom 
equipment  to  assure  the  achievement 
and  maintenance  of  outstanding  food 
and  agricultural  sciences  higher 
education  programs.  A  proposal  may 
request  support  for  acquiring  new,  state- 
of-the-art  instructional  scientific 
equipment,  upgrading  existing 
equipment,  or  replacing  non-functional 
or  clearly  obsolete  equipment. 

(2)  Examples  include,  but  are  not 
limited  to: 

(i)  Rental  or  purchase  of  modem 
instruments  to  improve  student  learning 
experiences  in  coiu-ses,  laboratories,  and 
field  work. 

(ii)  Development  of  new  ways  of  using 
instrumentation  to  extend  instructional 
capabilities. 

(iii)  Establishment  of  equipment- 
sharing  capability  via  consortia  or 
centers  that  develop  innovative 
opportunities,  such  as  mobile 
laboratories  or  satellite  access  to 
industry  or  government  laboratories. 

(e)  Student  exp)eriential  learning.  (1) 
The  purpose  of  this  need  area  is  to 
further  the  development  of  student 
scientific  and  professional  competencies 
through  experiential  learning  programs 
which  provide  students  with 
opportunities  to  solve  complex 
problems  in  the  context  of  real-world 
situations.  Effective  experiential 
learning  is  essential  in  preparing  future 
graduates  to  advance  knowledge  and 
technology,  enhance  quality  of  Ufe, 
conserve  resources,  and  revitalize  the 
Nation's  economic  competitiveness. 
Such  experiential  learning  opportunities 
are  most  effective  when  they  serve  to 
advance  decision-making  and 
communication  skills  as  well  as 
technological  expertise. 

(2)  Examples  include,  but  are  not 
limited  to.  projects  which: 

(i)  Provide  opportunities  for  students 
to  participate  in  research  projects,  either 
as  a  part  of  an  ongoing  research  project 
or  in  a  project  designed  especially  for 
this  program. 


(ii)  Provide  opport\mities  for  students 
to  complete  apprenticeships, 
internships,  or  similar  participatory 
learning  experiences. 

(iii)  Expand  and  enrich  coiuses  which 
are  of  a  practicum  nature. 

(iv)  Provide  career  mentoring 
experiences  that  link  students  with 
outstanding  professionals. 

(f)  Student  recruitment  and  retention. 
(1)  The  purpose  of  this  need  area  is  to 
strengthen  student  recruitment  and 
retention  programs  in  order  to  promote 
the  future  strength  of  the  Nation's 
scientific  and  professional  work  force. 
The  Nation's  economic  competitiveness 
and  quality  of  life  rest  upon  the 
availability  of  a  cadre  of  outstanding 
research  scientists,  university  faculty, 
and  other  professionals  in  the  food  and 
agricultural  sciences.  A  substantial  need 
exists  to  supplement  efforts  to  attract 
increased  numbers  of  academically 
outstanding  students  to  prepare  for 
careers  as  food  and  agricultural 
scientists  and  professionals.  It  is 
particularly  important  to  augment  the 
racial,  ethnic,  and  gender  diversity  of 
the  student  body  in  order  to  promote  a 
robust  exchange  of  ideas  and  a  more 
effective  use  of  the  full  breadth  of  the 
Nation's  intellectual  resources. 

(2)  Each  student  recipient  of  monetary 
support  for  education  costs  or 
developmental  purposes  imder 

§  3406.11(f)  must  be  enrolled  at  an 
eligible  institution  and  meet  the 
requirement  of  an  "eligible  participant" 
as  defined  in  §  3406.2  of  this  part. 

(3)  Examples  include,  but  are  not 
limited  to: 

(i)  Special  outreach  programs  for 
elementary  and  secondary  students  as 
well  as  parents,  counselors,  and  the 
general  public  to  broaden  awareness  of 
the  extensive  nature  and  diversity  of 
career  opportunities  for  graduates  in  the 
food  and  agricultural  sciences. 

(ii)  Special  activities  and  materials  to 
establish  more  effective  linkages  with 
high  school  science  classes. 

(iii)  Unique  or  irmovative  student 
recruitment  activities,  materials,  and 
personnel. 

(iv)  Special  retention  programs  to 
assure  student  progression  through  and 
completion  of  an  educational  program. 

(v)  Development  and  dissemination  of 
stimulating  career  information 
materials. 

(vi)  Use  of  regional  or  national  media 
to  promote  food  and  agricultiuvl 
sciences  higher  education. 

(vii)  Providing  financial  incentives  to 
enable  and  encourage  students  to 
pursue  and  complete  an  undergraduate 
or  graduate  degree  in  an  area  of  the  food 
and  agricultiual  sciences. 
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§3406^12   Program MipHcsllon 


Program  application  materials  in  an 
application  packasp  will  be  made 
available  to  eligiblt  institutions  uooh 
request.  Tliese  mat^als  include  the 
program  announcement,  the 
administrative  provisions  for  the 
program,  and  the  f^rms  needed  to 
prepare  and  submit  teaching  grant 
applications  under;  the  program. 

13406.13   Content  #f  a  tMcMngproponL 

(a)  Proposal  cover  page.  (1)  Form 
CSRS-712,  "Highet  Education  Proposal 
Cover  Page."  mustjbe  completed  in  its 
entirety.  Note  that  |)roviding  a  Social 
Security  Nimiber  iS  voluntary,  but  is  an 
integrd  part  of  thejCSREES  information 
system  and  will  assist  in  the  processing 
of  the  proposal.     ! 

(2)  One  copy  of  $ie  Form  CSRS-712 
must  contain  the  pbn-and-ink  signatiues 
of  the  project  direqtor(s)  and  aumorized 
organizational  representative  for  the 
applicant  institution. 

(3)  The  title  of  the  teaching  project 
shown  on  the  "Higher  Education 
Proposal  Cover  Pate"  must  be  brief  (80- 
cbaracter  maximu^)  yet  represent  the 
major  thrust  of  the  project.  This 
information  will  be  used  by  the 
Department  to  provide  information  to 
the  Congress  and  other  interested 
parties, 

(4)  fa  block  7.  olForm  CSRS-712. 
enter  "1890  Institution  Capacity 
Building  Grants  P<oeram." 

(5)  fa  block  8.a.  pf  Form  CSRS-712. 
enter  "Teaclung."!fa  block  8.b.  identify 
the  code  for  the  targeted  need  areafs)  as 
found  on  the  revefse  of  the  form.  If  a 
proposal  focuses  qn  multiple  targeted 
need  areas,  enter  each  code  associated 
with  the  project.  Ui  block  8.c.  identify 
the  major  area(s)  of  emphasis  as  found 
on  the  reverse  of  the  form.  If  a  proposal 
focuses  on  multiple  areas  of  emphasis, 
enter  each  code  associated  with  the 
project;  however,  limit  the  selection  to 
three  areas.  This  information  will  be 
used  by  program  ^taff  for  the  proper 
assignment  of  probosals  to  reviewers. 

(elfa  block  9.  of  Form  CSRS-712. 
indicate  if  the  proposal  is  a 
complementary  project  proposal  or  a 
jomt  project  proposal  as  defined  m 
§  3406.2  of  this  p^.  If  it  is  not  a 
complementary  ph>ject  proposal  or  a 
joint  project  proposal,  identify  it  as  a 
regular  project  proposal. 

(7)  fa  block  13.  of  Form  CSRS-712. 
indicate  if  the  prqposal  is  a  new,  first- 
time  submission  Or  if  the  proposal  is  a 
resubmission  of  a;  proposal  that  has  been 
submitted  to.  butbot  funded  under,  the 
1890  fastitution  Capacity  Building 
Grants  Program  in  a  previous 
competition. 


(b)  Table  of  contents.  For  ease  in 
locating  information,  each  proposal 
must  contam  a  detailed  table  of  contents 
just  after  the  Proposal  Cover  Page.  The 
Table  of  Contwits  should  include  page 
niunbers  for  each  component  of  the 
proposal.  Pagination  should  being 
immediately  fbllowmg  the  summary 
documentation  of  USDA  agency 
cooperation. 

(c)  USDA  agency  cooperator.  To  be 
considered  for  funding,  each  proposal 
must  include  doamientation  of 
cooperation  with  at  least  one  USDA 
agency  of  office.  If  multiple  agenaes  are 
involved  as  cooperators,  documentation 
must  be  mchided  from  each  agency. 
When  documentmg  cooperative 
arrangements,  the  tolloMring  guideUnes 
should  be  used. 

(1)  A  summary  of  the  cooperative 
arrangements  must  inunediately  follow 
the  Table  of  Contents.  This  simunary 
should: 

(i)  Bear  the  signatures  of  the  Agency 
Head  (or  bis/her  designated  authorized 
representative)  and  the  university 
project  director; 

(ii)  fadicate  the  agency's  willingness 
to  commit  support  for  the  project; 

(iii)  Identify  the  person(s)  at  the 
USDA  agency  who  will  serve  as  the 
liaison  or  tedmical  contact  for  the 
project; 

(iv)  Describe  the  degree  and  nature  of 
the  USDA  agency's  involvement  m  the 
proposed  project,  as  outlined  m 
§  3406.6(a)  of  this  part,  mcluding  its  role 
in: 

(A)  Identifymg  the  need  for  the 
project; 

(B)  Dteveloping  a  conceptual 
approach; 

lO  Assistmg  v«th  project  design; 

(D)  Identifying  and  securing  needed 
agency  or  other  resources  (e.g., 
personnel,  grants/contracts;  m-kmd 
support,  etc.); 

(E)  Developmg  the  project  budeet; 

(F)  Promotmg  partnerships  with  odier 
institutions  to  carry  out  the  project; 

(G)  Helping  the  institution  launch  and 
manage  the  project; 

(H)Provi(iing  technical  assistance  and 
expertise; 

(1)  Providing  consultation  through  site 
visits.  E-mail,  conference  calls,  and 
faxes; 

(J)  Participating  in  project  evaluation 
and  dissemination  of  final  project 
results;  and 

(K)  Seeking  other  innovative  ways  to 
ensiu«  the  success  of  the  project  and 
advance  the  needs  of  the  institution  or 
the  agency;  and 

(v)  Describe  the  expected  benefits  of 
the  partnership  venture  for  the  USDA 
agency  and  for  the  1890  fastitution. 

(2)  A  detailed  discussion  of  these 
partnership  arrangements  should  be 


provided  in  the  narrative  portion  of  the  . 
proposal,  as  outlined  in  paragraph 
(f)(2)(iy)(B)  of  this  section. 

(3)  Additi(»al  documentation, 
including  letters  of  support  or 
cooperation,  may  be  provided  m  the 
App«idix. 

(d)  Project  summary.  (1)  A  Project 
Summary  should  immediately  follow 
the  summary  documentation  of  USDA 
agency  cooperation  section.  The 
mformation  provided  m  the  Project 
Sununwy  will  be  used  by  the  program 
staff  for  a  variety  of  purposes,  including 
the  proper  assignment  of  proposals  to    > 
reviewers  and  providing  mformation  to 
reviewers  prior  to  the  peer  panel 
meetmg.  Ihe  name  of  the  fastitution. 
the  targeted  need  area(s),  and  the  titie  of 
the  proposal  must  be  identified  exactly 
as  sho«vn  on  the  "Higher  Education 
Proposal  Cover  Page." 

(2)  If  the  proposal  is  a  complementary 
project  proposal,  as  defined  in  §  3406.2 
of  this  part,  fadicate  such  and  identify 
the  other  complementary  project(s)  by 
citing  the  name  of  the  submitting 
institution,  the  title  of  the  project,  the 
project  director,  and  the  grant  number 
(if  funded  in  a  previous  year)  exactly  as 
shown  on  the  cover  page  of  the 
complementary  project  so  that 
appropriate  consideration  can  be  given 
to  the  interrelatedness  of  the  proposals 
in  the  evaluation  process. 

(3)  If  the  proposal  is  a  joint  project 
proposal,  as  defined  in  §  3406.2  of  this 
part,  indicate  such  and  identify  the 
other  participating  institutions  and  the 
key  faculty  member  or  other  fadividual 
responsible  for  coordinating  the  project 
at  each  institution. 

(4)  The  Project  S\unmary  ^ould  be  a 
concise  description  of  the  proposed 
activity  suitable  for  publication  by  the 
Department  to  inform  the  general  public 
about  awards  under  the  program.  The 
text  must  not  exceed  one  page,  single- 
spaced.  The  Project  Summary  should  be 
a  self-contafaed  description  of  the 
activity  which  would  resuh  if  the 
proposal  is  funded  by  USDA.  It  should 
faclude:  llie  objectives  of  the  project:  a 
synopsis  of  the  plan  of  operation;  a 
statement  of  how  the  project  will 
enhance  the  teachfag  capacity  of  the 
institution;  a  description  of  how  the 
project  will  strengthen  higher  education 
fa  the  food  and  agricultiu^  sciences  in 
the  United  States;  a  description  of  the 
partnership  efforts  between,  and  the 
expected  benefits  for,  the  USDA  agency 
cooperator(8)  and  the  1890  fastitution; 
and  the  plans  for  disseminating  project 
results.  The  Project  Summary  should  be 
written  so  that  a  technically  literate 
reader  can  evaluate  the  use  of  Federal 
funds  in  support  of  the  project. 
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(e)  Resubmission  of  a  i^oposaL  (1) 
Resubmission  of  previously  imfunded 
proposals,  (i)  If  a  proposal  has  been 
submitted  previously,  but  was  not 
funded,  such  should  be  fadicated  fa 
block  13.  on  Form  CSRS-712.  "Higher 
Education  Proposal  Cover  Page,"  and 
the  following  faformation  should  be 
facluded  fa  the  proposal: 

(A)  The  fiscal  year(s)  fa  which  the 
proposal  was  submitted  previously; 

(B)  A  summary  of  the  peer  reviewers' 
comments;  and 

(C)  How  these  comments  have  been 
addressed  fa  the  current  proposal, 
including  the  page  niunbers  fa  the 
current  proposal  where  the  reviewers' 
comments  have  been  addressed,  (ii) 
This  information  may  be  provided  as  a 
section  of  the  proposal  following  the 
Project  Summary  and  preceding  the 
proposal  narrative  or  it  may  be  placed 
in  the  Appendix  (see  paragraph  (j)  of 
this  section),  fa  either  case,  the  location 
of  this  information  should  be  fadicated 
in  the  Table  of  Contents,  and  the  fact 
that  the  proposal  is  a  resubmitted 
proposal  should  be  stated  fa  the 
proposal  narrative.  Further,  when 
possible,  the  faformation  should  be 
presented  fa  tabular  format.  AppUcants 
who  choose  to  resubmit  proposals  that 
were  previously  submitted,  out  not 
funded,  should  note  that  resubmitted 
proposals  must  compete  equally  with 
newly  submitted  proposals.  Submittfag 
a  proposal  that  has  been  revised  based 
on  a  previous  peer  review  panel's 
critique  of  the  proposal  does  not 
guarantee  the  success  of  the  resubmitted 
proposal. 

(2)  Resubmission  of  previously 
funded  proposals.  Recognizfag  that 
capacity  building  is  a  long-term  ongoing 
process,  the  1890  fastitution  Capacity 
Building  Grants  Program  is  interested  fa 
funding  subsequent  phases  of 
previously  funded  projects  fa  order  to 
build  fastitutional  capacity,  and 
fastitutions  are  encouraged  to  build  on 
a  theme  over  several  grant  awards. 
However,  proposals  that  are  sequential 
continuations  or  new  stages  of 
previously  funded  Capacity  Building 
Grants  must  compete  with  first-time 
proposals.  Therefore,  project  directors 
should  thoroughly  demonstrate  how  the 
project  proposed  in  the  current 
application  expands  substantially  upon 
a  previously  funded  project  (i.e., 
demonstrate  how  the  new  project  will 
advance  the  former  project  to  the  next 
level  of  attainment  or  will  achieve 
expanded  goals).  The  proposal  must 
also  show  the  degree  to  which  the  new 
phase  promotes  innovativeness  and 
creativity  beyond  the  scope  of  the 
previously  funded  project.  Please  note 
that  the  1890  Institution  Capacity 


Building  Grants  Program  is  not  designed 
to  support  activities  that  are  essentially 
repetitive  fa  nature  over  multiple  grant 
awards.  Project  directors  who  have  had 
their  projects  funded  previously  are 
discouraged  bom  resubmittfag 
relatively  identical  proposals  for  further 
funding. 

(f)  Narrative  of  a  teaching  proposal. 
The  narrative  portion  of  the  proposal  is 
limited  to  20  pages  fa  length.  The  one- 
page  Project  Simunary  is  not  included 
fa  the  20-page  limitation.  The  narrative 
must  be  typed  on  one  side  of  the  page 
only,  using  a  font  no  smaller  than  12 
pofat,  and  double-spaced.  All  margins 
must  be  at  least  one  inch.  All  pages 
following  the  summary  documentation 
of  USDA  agency  cooperation  must  be 
paginated.  It  should  be  noted  that 
reviewers  will  not  be  required  to  read 
beyond  20  jwges  of  the  narrative  to 
evaluate  the  proposal.  The  narrative 
should  contain  the  foUowfag  sections: 

(1)  Potential  for  advancing  the  quality 
of  education. 

(i)  Impact. 

(A)  Identify  the  targeted  need  area(s). 

(B)  Clearly  state  the  specific 
instructional  prc^lem  or  opportunity  to 
be  addressed. 

(C)  Describe  how  and  by  whom  the 
focus  and  scope  of  the  project  were 
determined.  Summarize  the  body  of 
knowledge  which  substantiates  the  need 
for  the  proposed  project. 

(D)  Describe  ongoing  or  recently 
completed  significant  activities  related 
to  the  proposed  project  for  which 
previous  fundfag  was  received  under 
this  program. 

(E)  Discuss  how  the  project  will  be  of 
value  at  the  State,  regional,  national,  or 
international  level(s). 

(F)  Discuss  how  the  benefits  to  be 
derived  from  the  project  will  transcend 
the  proposing  institution  or  the  grant 
period.  Also  discuss  the  probabilities  of 
its  adaptation  by  other  fastitutions.  For 
example,  can  the  project  serve  as  a 
model  for  others? 

(ii)  Continuation  plans.  Discuss  the 
likelihood  of,  or  plans  for,  continuation 
or  expansion  of  the  project  beyond 
USDA  support.  For  example,  does  the 
institution's  long-range  budget  or 
academic  plan  provide  for  the  realistic 
continuation  or  expansion  of  the 
initiative  undertaken  by  this  project 
after  the  end  of  the  grant  period,  are 
plans  for  eventual  self-support  built  into 
the  project,  are  plans  being  made  to 
fastitutionalize  the  program  if  it  meets 
with  success,  and  are  there  indications 
of  other  continuing  non-Federal 
support? 

(iii)  Innovation.  Describe  the  degree  to 
which  the  proposal  reflects  an 
innovative  or  non-traditional  approach 


to  solving  a  higher  education  problem  or 
strengthening  the  quatity  of  higher 
education  in  the  food  and  agricultural 
sciences. 

(iv)  Products  and  results.  Explain  the 
kfads  of  results  and  products  expected 
and  their  impact  on  strengthening  food 
and  agricultural  sciences  higher 
education  in  the  United  States, 
includfag  attracting  academically 
outstanding  students  and  increasing  the 
ethnic,  racial,  and  gender  diversity  of 
the  Nation's  food  and  agricultural 
scientific  and  professional  expertise 
base. 

(2)  Overall  approach  and  cooperative 
linkages. 

(i)  Proposed  approach. 

(A)  Objectives.  Qte  and  discuss  the 
specific  objectives  to  be  accomplished 
under  the  project. 

(B)  Plan  of  operation. 

(1)  Describe  procedures  for 
accompUshing  the  objectives  of  the 
project. 

(2)  Describe  plans  for  management  of 
the  project  to  enhance  its  proper  and 
efficient  administration. 

(J)  Describe  the  way  in  which 
resources  and  fwrsonnel  will  be  used  to 
conduct  the  project. 

(C)  Timetable.  Provide  a  timetable  for 
conducting  the  project.  Identify  all 
important  project  milestones  and  dates 
as  they  relate  to  project  start-up. 
execution,  dissemination,  evaluation, 
and  close-out. 

(ii)  Evaluation  plans. 

(A)  Provide  a  plan  for  evaluating  the 
accomplishment  of  stated  objectives 
during  the  conduct  of  the  project, 
fadicate  the  criteria,  and  corresponding 
weight  of  each,  to  be  used  in  the 
evaluation  process,  describe  any  data  to 
be  collected  and  analyzed,  and  explain 
the  methodology  that  will  be  used  to 
determine  the  extent  to  which  the  needs 
underlying  the  project  are  met. 

(B)  Provide  a  plan  for  evaluating  the 
effectiveness  of  the  end  results  upon 
conclusion  of  the  project,  faclude  the 
same  kinds  of  information  requested  fa 
paragraph  (f)(2)(ii)(A)  of  this  section. 

(iii)  Dissemination  plans.  Discuss 
plans  to  disseminate  project  results  and 
products.  Identify  target  audiences  and 
explain  methods  of  communication. 

(iv)  Parfaerships  and  collaborative 
efforts. 

(A)  Explain  how  the  project  will 
maximize  partnership  ventures  and 
collaborative  efforts  to  strengthen  food 
and  agricultural  sciences  higher 
education  (e.g.,  involvement  of  faculty 
fa  related  disciplines  at  the  same 
institution,  joint  projects  with  other 
colleges  or  universities,  or  cooperative 
activities  with  business  or  industry). 
Also  explain  how  it  will  stimulate 
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academia.  the  States,  or  the  private 
sector  to  join  with  the  Federal  partner 
in  enhancing  food  and  agricultural 
sciences  himer  elducation. 

(B)  Provide  evidence,  via  letters  from 
the  parties  involved,  that  arrangements 
necessary  for  collaborative  partnerships 
or  joint  initiativets  have  been  discussed 
and  realistically  Can  be  expected  to 
come  to  fruition,  or  actually  have  been 
finali28d  cpnting|Bnt  on  an  award  under 
this  program.  Letters  must  be  signed  by 
an  official  who  fa^  the  authority  to 
commit  the  resot|rces  of  the 
organization.  Su$h  letters  should  be 
referenced  in  tha  plan  of  operation,  but 
the  actual  letters  should  be  included  in 
the  Appendix  section  of  the  proposal. 
Any  potential  conflictts)  of  interest  that 
mioht  result  from  the  proposed 
collaborative  arrangements  must  be 
discussed  in  detail.  Proposals  which 
indicate  joint  projects  with  other 
institutions  must  state  which  proposer 
is  to  receive  any  resulting  grant  award, 
since  only  one  submitting  institution 
can  be  the  recipient  of  a  project  grant 
under  one  proposal. 

(C)  Explain  bow  the  project  will 
create  a  new  or  enhance  an  existing 
partnership  betwieen  the  USDA  agency 
cooperatoHs)  anf  the  1890 
Institution(s).  TI<is  section  should 
expand  upon  tha  summary  information 
provided  in  the  documentation  of  USDA 
agency  cooperation  section,  as  outlined 
in  paragraph  (c)(1)  of  this  section.  This 
is  particularly  important  because  the 
focal  point  of  attention  in  the  peer 
review  process  it  the  proposal  narrative. 
Therefore,  a  con^prehensive  discussion 
of  the  partnersh%>  effort  between  USDA 
and  the  1890  hi^tution  should  be 
provided.  j 

(3)  Institutional  capacity  building. 

(i)  Institutional  enhancement.  Explain 
how  the  proposed  project  will 
strengthen  the  taaching  capacity  as 
defined  in  §  340^.2  of  this  part,  of  the 
applicant  Lnstitu|tion  and.  if  applicable, 
any  other  institi^ions  assiuning  a  major 
role  in  the  condact  of  the  project.  For 
example,  describe  how  the  proposed 
project  is  intended  to  strengthen  the 
institution's  academic  infrastructure  by 
expanding  the  current  faculty's 
expertise  base,  advancing  the  scholarly 
quality  of  the  institution's  academic 
programs,  enriching  the  racial,  ethnic. 
or  gender  diversity  of  the  student  body, 
helping  the  institution  establish  itself  as 
a  center  of  excellence  in  particular  field 
of  education,  helping  the  institution 
maintain  or  acqaire  state-of-the-art 
scientific  instniaientation  or  library 
collections  for  teaching,  or  enabling  the 
institution  to  provide  more  meaningful 
student  experiefttial  learning 
opportunities. 


'  (ii)  Institutional  commitment. 

(A)  Eh'scusB  the  institution's 
amunitment  to  the  project  and  its 
successfril  comi>leti(Mi.  Provide,  as 
relevant,  appropriate  documentation  in 
the  Appoidix.  Substantiate  that  the 
institutimi  attributes  a  high  priority  to 
the  project. 

(B)  Discuss  how  the  project  will ' 
contribute  to  the  achievement  of  the 
instituticHi's  long-term  (five-  to  ten-year 
goals  and  how  the  {xroject  will  help 
satisfy  the  institution's  high-priority 
objectives.  Show  how  this  project  is 
linked  to  and  supported  by  the 
institution's  strategic  plan. 

(C)  Discuss  the  commitment  of 
institutional  resources  to  the  project. 
Show  that  the  institutional  resources  to 
be  made  available  to  the  project  will  be 
adequate,  when  combined  with  the 
support  requested  from  USDA,  to  carry 
out  the  activities  of  the  project  and 
represent  a  sound  commitment  by  the 
institution.  Discuss  institutional 
facilities,  equipment,  computer  services, 
and  other  appropriate  resources  . 
available  to  the  project.  «  '  -. 

(g)  Key  personnel.  A  Form  C31S-706, 
"Summary  Vita-Teaching  Proposal," 
should  be  included  for  each  key  person 
associated  with  the  project.  , 

(h)  Budget  and  cost-effectiveness.  (1) 
Budget  form. 

(i)  Prepare  Form  CSRS-713.  "Higher 
Education  Budget."  in  accordance  with 
instructions  provided  with  the  form. 
Proposals  may  request  support  for  a 
period  to  be  identified  in  each  year's 
program  announcement.  A  budget  form 
is  required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  the  requested  total 
support  for  the  overall  project  period. 
Form  CSRS-713  may  be  reproduced  as 
needed  by  proposers.  Funds  may  be 
requested  under  any  of  the  categories 
listed  on  the  form,  provided  that  the 
item  or  service  for  which  support  is 
requested  is  allowable  under  the 
authorizing  legislation,  the  applicable 
Federal  cost  principles,  the 
administrative  provisions  in  this  part, 
and  can  be  justified  as  necessary  for 
successful  conduct  of  the  proposed 
project. 

(ii)  The  approved  negotiated 
instruction  rate  or  the  maximum  rate 
allowed  by  law  should  be  used  when 
computing  indirect  costs.  If  a  reduced 
rate  of  indirect  costs  is  volimtarily 
requested  from  USDA,  the  remaining 
allowable  indirect  costs  may  be  used  as 
matching  funds. 

(2)  Matching  funds.  When 
documenting  matching  contributions, 
use  the  following  guidelines: 

When  preparing  the  column  of  Form 
CSRS-713  entitled  "Applicant 


Contributions  To  Matching  Fimds," 
only  those  costs  to  be  contributed  by  the 
applicant  for  the  purposes  of  matching 
should  be  shown.  The  total  amount  of 
this  column  should  be  indicated  in  item 
M. 

(ii)  In  item  N  of  Form  CSRS-713, 
show  a  total  dollar  amount  for  Cash 
Contributions  from  both  the  applicant 
and  any  third  parties;  also  show  a  total 
dollar  amount  (based  on  current  fair 
market  value)  for  Non-cash 
Contributions  from  both  the  applicant 
and  any  third  parties. 

(iii)  'To  quahfy  for  any  incentive 
benefits  stemming  &i>m  matching 
support  or  to  satisfy  any  cost  sharing' 
requirements,  proposals  must  include 
written  verification  of  any  actual 
commitments  of  matching  support 
(including  both  cash  and  non-cash 
contributions)  from  third  parties. 
Written  verification  means — 

(A)  For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  authorized  organizational 
representatives  of  the  donor 
organization  (or  by  the  donor  if  the  gift 
is  from  an  individual)  and  the  applicant 
institution.which  must  include: 

(1)  The  name,  address,  and  telephone 
niunber  of  the  donor; 

{2)  The  name  of  the  applicant 
institution; 

[3]  The  title  of  the  project  for  which 
the  donation  is  made; 

(4)  The  dollar  amount  of  the  cash 
donation;  and 

(5)  A  statement  that  the  donor  will 
pay  the  cash  contribution  diuing  the 
grant  period;  and 

(B)  For  any  third  party  non-cash 
contributions,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  authorized  organizational 
representatives  of  the  donor 
organization  (or  by  the  donor  if  the  gift 
is  from  an  individual)  and  the  applicant 
institution,  which  must  include: 

(1)  The  name,  address,  and  telephone 
number  of  the  donor; 

(2)  The  name  of  the  applicant 
institution; 

[3]  The  title  of  the  project  for  which 
the  donation  is  made; 

(4)  A  good  faith  estimate  of  the 
current  fair  market  value  of  the  non- 
cash contribution;  and 

(5)  A  statement  that  the  donor  will 
make  the  contribution  during  the  grant 
period. 

(iv)  All  pledge  agreements  must  be 
placed  in  the  proposal  immediately 
following  Form  CSRS-713.  The  sources 
and  amounts  of  all  matching  support 
fit>m  outside  the  applicant  institution 
should  be  summarized  in  the  Budget 
Narrative  section  of  the  proposal. 
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(v)  Applicants  shotdd  refer  to  OMB 
Circulars  A-110.  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education.  Hospitals  and  Other 
Non-profit  Organizations,"  and  A-21, 
"Cost  Principles  for  Educational 
Institutions,"  for  further  guidance  and 
other  requirements  relating  to  matching 
and  allowable  costs. 

(3)  Chart  on  shared  budget  for  joint 
project  proposal. 

(i)  For  a  )oint  project  proposal,  a  plan 
must  be  provided  indicating  how  funds 
will  be  distributed  to  the  participating 
institutions.  The  budget  section  of  a 
joint  project  proposal  should  include  a 
chart  indicating: 

(A)  The  names  of  the  participating 
institutions; 

(B)  The  amoimt  of  funds  to  be 
disbursed  to  those  institutions;  and 

(C)  The  way  in  which  such  fimds  will 
be  used  in  accordance  with  items  A 
through  L  of  Form  CSRS-713,  "Hi^er 
Education  Budget." 

(ii)  If  a  propcwal  is  not  for  a  joint 
project,  such  a  chart  is  not  required. 

(4)  Budget  narrative. 

(i)  Discuss  how  the  budget 
specifically  supports  the  proposed 
project  activities.  Explain  how  each 
budget  item  (such  as  salaries  and  wages 
for  professional  and  technical  staff, 
student  stipends/scholarships,  travel, 
equipment,  etc.)  is  essential  to  achieving 
project  objectives. 

(ii)  Justify  that  the  total  budget, 
including  fimds  requested  from  USDA 
and  any  matching  support  provided, 
will  be  adequate  to  cany  out  the 
activities  of  the  project.  Provide  a 
simunary  of  sources  and  amounts  of  all 
third  party  matching  support. 

(iii)  Justify  the  project's  cost- 
effectiveness.  Show  how  the  project 
maximizes  the  use  of  limited  resources, 
optimizes  educational  value  for  the 
dollar,  achieves  economies  of  scale,  or 
leverages  additional  funds.  For  example, 
discuss  how  the  project  has  the 
potential  to  generate  a  critical  mass  of 
expertise  and  activity  focused  on  a 
tai^eted  need  area  or  promote  coalition 
building  that  could  lead  to  futiue 
ventiues. 


(iv)  Includes  the  percentage  of  time 
key  personnel  will  work  on  the  project, 
both  during  the  academic  year  and 
siunmer.  When  salaries  of  university 
project  personnel  will  be  paid  by  a 
combination  of  USDA  and  institutional 
funds,  the  total  compensation  must  not 
exceed  the  feculty  member's  regular 
annual  compensation.  In  addition,  the 
total  commitment  of  time  devoted  to  the 
project,  when  combined  with  time  for 
teaching  and  research  duties,  other 
sponsored  agreements,  and  other 
employment  obligations  to  the 
institution,  must  not  exceed  100  percent 
of  the  normal  workload  for  which  the 
employee  is  compensated,  in 
accordance  with  established  university 
policies  and  applicable  Federal  cost 
principles. 

(v)  If  the  proposal  addresses  more 
than  one  targeted  need  area  (e.g.. 
student  experiential  learning  and 
instruction  delivery  systems),  estimate 
the  proportion  of  the  funds  requested 
from  USDA  that  will  support  each 
respective  targeted  need  area. 

(i)  Current  and  pending  support.  Each 
applicant  must  complete  Form  CSRS- 
663.  "Current  and  Pending  Support." 
identifying  any  other  current  public-  or 
private-sponsored  projects,  in  addition 
to  the  proposed  project,  to  which  key 
personnel  listed  in  the  proposal  under 
consideration  have  committed  portions 
of  their  time,  whether  or  not  salary 
support  for  the  person(s)  involved  is 
included  in  the  budgets  of  the  various 
projects.  This  information  should  also 
be  provided  for  any  pending  proposals 
which  are  currenUy  being  considered 
by,  or  which  will  he  submitted  in  the 
near  future  to,  other  possible  sponsors, 
including  other  USDA  programs  or 
agencies.  Concurrent  submission  of 
identical  or  similar  projects  to  other 
possible  sponsors  will  not  prejudice  the 
review  or  evaluation  of  a  project  under 
this  program. 

(j)  Appendix.  Each  project  narrative  is 
expected  to  be  complete  in  itself  and  to 
meet  the  20-page  limitation.  Inclusion  of 
material  in  an  Appendix  should  not  be 
used  to  circumvent  the  20-page 
limitation  of  a  proposal  narrative. 


However,  in  those  instances  where 
inclusion  of  supplemental  information 
is  necessary  to  guarantee  the  peer 
review  panel's  complete  understanding 
of  a  proposal  or  to  illustrate  the  integrity 
of  the  design  or  a  main  thesis  of  the 
proposal,  such  information  may  be 
included  in  an  Appendix.  Examples  of 
supplemental  material  are  photographs, 
journal  reprints,  brochures  and  other 
pertinent  materials  which  are  deemed  to 
be  illustrative  of  major  points  in  the 
narrative  but  unsuitable  for  inclusion  in 
the  proposal  narrative  itself.  Information 
on  previously  submitted  proposals  may 
also  be  presented  in  the  Appendix  (refer 
to  paragraph  (e)  of  this  section).  When 
possible,  information  in  the  Appendix 
should  be  presented  in  tabular  format.  A 
complete  set  of  the  Appendix  material 
must  be  attached  to  each  copy  of  the 
grant  application  submitted.  The 
Appendix  must  be  identified  with  the 
title  of  the  project  as  it  appears  on  Form 
CSRS-712  of  the  proposal  and  the 
name(s)  of  the  project  director{s).  The 
Appendix  must  be  referenced  in  the 
proposal  narrative. 

Subpart  t>— Review  and  Evaluation  of 
a  Teaching  Proposal 

§3406.14    Proposal  review— teaching. 

The  proposal  evaluation  process 
includes  both  internal  staff  review  and 
merit  evaluation  by  peer  review  panels 
comprised  of  scientists,  educators, 
business  representatives,  and 
Government  officials  who  are  highly 
qualified  to  render  expert  advice  in  the 
areas  supported.  Peer  review  panels  will 
be  selected  and  structured  to  provide 
optimum  expertise  and  objective 
judgment  in  the  evaluation  of  proposals. 

§3406.15    Evaluation  criteria  for  teaeliing 


The  maximum  score  a  teaching 
proposal  can  receive  is  150  points. 
Unless  otherwise  stated  in  the  annual 
solicitation  published  in  the  Federal 
Register,  the  peer  review  panel  will 
consider  the  following  criteria  and 
weights  to  evaluate  proposals 
submitted: 


Evaluation  Criterion 


(a)  Potential  for  advancing  ttie  quality  of  education: 

This  criterion  is  used  to  assess  the  likelihood  that  the  project  will  have  a  substantial  impact  upon  and  advance  the  quality  of 

food  and  agricultural  sciences  higher  education  by  strengtfiening  institutional  capacities  through  promoting  education  reform 

to  meet  clearly  delineated  needs. 

(1)  Impact— Does  the  project  address  a  targeted  need  area(s)7  Is  the  problem  or  opportunity  clearly  documented?  Does 

the  project  address  a  State,  regional,  national,  or  international  problem  or  opportunity?  wai  ttie  benefits  to  be  denved 

from  the  project  transcend  the  applicant  institution  or  the  grant  period?  Is  it  probable  that  other  Institutions  will  adapt  this 

project  for  their  own  use?  Can  the  project  serve  as  a  model  for  others? 


Weight 
(points) 


15 
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Evahisfion  Cittsrion- 


DE 


«I« 


(2)  ConHmiMion  pte»-Are  ttwra  pMms  for  oonlinuatfan  or  exparaion  of  the  project  beyond  USDA  support  wHh  the  use  of 
iralttuboeal  twvls?  Are  there  incScations  of  extemai.  noivFederal  si|)port?  Are  there  feoBitic  ptara  for  making  the 
projDCt  Sill  SL|j|jmliiiij7 .._ ~ ~ ~ — ~ - " — 

(3)  Irvwvaion-Aie  aivMnnl  aapeds  of  tie  pip^  based  on  an  innovative  fir  a  non-traditional  approach  toward  solving 
a  higher  leducatton  prabfem  or  strengthening  the  quality  of  higher  education  in  the  food  and  agricultural  sciences?  If  sue- 
cesslul,  blhepi^act  Htsly  to  lead  to  education  raforni? 

(4)  Produn  «id  reauRs— Are  the  expected  products  and  resuRs  of  the  project  clearly  defined  and  liwiy  to  be  of  high  quel- 
Hy?  VVlbraiacl  roauRs  be  of  an  unusual  or  unique  nature?  Wl  the  project  contribute  to  a  better  understandtoig  of  or  an 
Inproveihent  in  ttie  quaity,  dtotribution.  or  effscHveness  of  the  Nation's  food  and  agricultural  scientitic  and  professional 
experM  b«»a.  such  as  increasing  the  partidpaten  of  women  and  minorities?  

This  oMarion  i^lalaa  to  the  soundness  of  the  proposed  approach  and  ttie  quality  of  the  partnerships  likely  to  evolve  as  a  result 

(1)  Proposad  ^iproach— Do  the  otiiectives  and  plan  of  operatnn  appear  to  be  sound  and  appropriate  relative  to  the  tar- 
gatod  n*ed  area(s)  wid  the  impact  anikapalsd?  Are  the  procedures  managerially,  educationafly.  and  scientifically 
sound?  Ii  the  overal  plan  integnrted  with  or  does  it  expand  upon  other  metjor  efforts  to  improve  the  quality  of  food  and 
aniculiiM  sdencas  higher  educatkm?  Does  the  timetable  appear  to  be  readily  achievable? 

(2)  Ev^uaikin— Are  the  evakiaOon  plans  adequate  and  reasonable?  Do  they  aNow  for  continuous  or  frequent  feedback 
dwing  fie  M  of  the  project?  Are  the  indhriduate  involved  in  project  evaluatton  skiled  in  evaluatkm  strategy 

disaa?  C«*  *wy  pnMde  an  objective  evaluatton?  Do  evakjatkm  plans  facilitate  the  measurement  of  project  progress 
and  outaomea?  .— .. — „™™— ..— - •• ""'""" ,■■."" 

(3)  msaaiiilfin  rinni  tw  prapoeed  project  include  dearty  ouMned  and  reaistic  mechanisms  that  wM  lead  to  wkje- 
yroad  #aawinallon  of  project  results.  inchidingnatk)nal<lectronfccommunka<ion  systems,  publkartto^ 

m  niufsasinnrt  conlaiences.  or  use  by  faculty  devetopment  or  research/leaching  skills  woriohope? ~ 

(4)  Pwttwwhipa  Md  coMbomtiv  eflorta— Does  the  project  have  signiftoant  potential  for  advancing  cooperative  ventures 
betweerl  the  i«vicar«  malRulton  «Kt  a  USDA  agency?  Does  the  project  wortcplan  include  an  effective  role  for  me  co- 
operalii«  USOA  mancy(s)?  WM  the  pro^  expand  partnership  ventures  among  dtedplnes  at  a  university,  between  cot- 
leges  Md  univeraWes,  or  wMh  the  private  sector?  Will  the  project  lead  to  tong-term  relationships  or  cooperative  paitner- 
shipa  th«t««  ■ceiy  to  anhma  progrwn  quaity  or  supplement  resources  avaiable  to  food  and  agricultural  sciences 
higfter  eOuiaiton? „„.....« - 

(c)  InsHtulkMMi  capacity  buUbig: 

This  criterion  rMalse  to  the  degree  to  whteh  the  project  wiH  strengthen  the  teaching  capacity  of  the  applk»nt  lnstitutk)a  In  the 
case  of  a  joM  project  proposal,  it  relates  to  the  degree  to  which  the  project  wiH  strengthen  the  teaching  capacrty  of  the  appli- 
cant  inaHtutiqn  wid  that  of  any  other  inslitutkxi  assuming  a  major  role  in  the  conduct  of  the  project 
(1)  InsliluKonal  ertwwcement— Wi  the  project  help  the  InstitutkMi  to:  expand  the  current  faculty's  expertise  base;  attract, 
hire.  an<l  retain  outstanding  teaching  faculty;  advance  and  strengthen  the  scholariy  quality  of  the  institutk)n's  academic 
progranv;  enrich  the  racial,  ethnk:,  or  gender  dK«rsity  of  the  facuNy  and  student  body;  recnjit  students  with  higher  grade 
point  averages,  higher  standardteed  test  scores,  and  those  ¥vho  are  more  committed  to  graduatkm;  become  a  center  of 
excellerce  in  a  parttoular  fiekj  of  educainn  and  bring  it  greater  academk:  recogmtkin;  attract  outside  resources  for  aca- 
demk:  programs;  maintain  or  acquire  state-of-the-art  scienlific  instainentation  or  library  coHectkins  for  teaching:  or  pro- 
vide more  meaningful  student  experiential  teaming  opportunities? 

iZ)  Institulonal  commitment— Is  there  evktence  to  substantiate  that  the  institution  attributes  a  high-prionty  to  the  project, 
that  thai  project  is  linked  to  the  achievement  of  the  Institution's  king-twn  goals,  that  It  will  he^  satisfy  the  institution's 
high^rierity  objectives,  or  mat  the  project  Is  supported  by  the  institulton's  strategn  plans?  WIH  the  project  have  reason- 
able acfess  to  needed  resources  such  as  instrudnnal  instrumentatk)n.  facilities,  computer  sennces.  library  and  other  in- 
structio*  support  resources? 

(d)  Personnel  Ree^urces:  .     ^    .    ^  ^      .  ^ 

This  criterion  Hslates  to  the  number  and  qualilicatioos  of  the  key  persons  who  will  carry  out  the  project  Are  designated  project 
personnel  qinlified  to  carry  out  a  successful  project?  Are  there  sufficient  numbers  of  personnel  associated  with  Itie  pn^ect  to 
achieve  the  stated  objectives  and  the  antwip^ed  outcomes? 

(e)  Budget  and  co4t-effectiveness: 

This  criterion  mates  to  the  extent  to  whk:h  the  total  budget  adequately  supports  the  project  and  is  cost-effective. 

(1)  Budg^h-ls  the  budget  request  justifiable?  Are  costs  reasonable  and  necessary?  Will  the  total  budget  be  adequate  to 
cvry  o^t  project  activities?  Are  the  source<s)  and  amount(s)  of  non-Federal  matching  support  deariy  klentified  and  ap- 
propriaMy  documented?  For  a  joint  project  proposal,  is  the  shared  budget  explained  deariy  and  in  suffnient  detail? 

(2)  Ck)st-4flectiveness— Is  the  proposed  project  cost-effective?  Does  it  demonstrate  a  creative  use  of  limited  resources, 
maximize  educattonal  vahje  per  dollar  of  USDA  support,  achieve  economies  of  scale,  teverage  addtttonal  funds  or  have 
the  potential  to  do  so,  focus  expertise  and  activity  on  a  targeted  need  area,  or  promote  coalitton  buikUng  for  current  or 
future  ventures?  ...- - 

(f)  Overal  quality  of  proposal:  .      ^       ..     .   ^ 

This  criterion  letetes  to  the  degree  to  whkrh  the  proposal  compKes  with  the  applk:atk>n  gudeHnes  and  is  of  high  quality.  Is  the 
propoaal  ettmnced  by  its  adherence  to  instructions  (tabte  of  contents,  organization,  paginatkxi,  margin  and  font  size,  the  20- 
page  Nmit^on.  i^jpendtees.  eto.);  accuracy  of  forms;  darity  of  budget  narrative:  well  prepared  vitae  for  all  key  personnel  as- 
soctaled  wiih  the  project;  and  presentatton  (are  ideas  effectively  presented,  deariy  arttoulated,  and  thoroughly  explained. 


etc)? 


WeigM 
(poMa) 


10 
10 

15 


16 

5 
5 


16 


16 


15 
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SutopwtE    Preparation  of  a  n—orch 


13406.16   Soopa  or  a  raaaarch  propoaal. 

The  research  component  of  the 
program  will  support  projects  that 
address  high-priority  research  initiatives 
in  areas  such  as  those  illustrated  in  this 
section  where  there  is  a  present  or 
anticipated  need  for  increased 
knowledge  or  capabiUties  or  in  which  it 
is  feasible  for  applicants  to  develop 
programs  recognized  for  ^eir 
excellence.  Applicants  are  also 
encouraged  to  include  in  their  proposals 
a  library  enhancement  component 
related  to  the  initiative(s)  for  which  they 
have  prepared  their  proposals. 

(a)  Studies  and  expenmentation  in 
food  and  agricultural  sciences. 

(1)  The  purpose  of  this  initiative  is  to 
advance  the  body  of  knowledge  in  those 
basic  and  applied  natural  and  social 
sciences  that  comprise  the  food  and 
agricultural  sciences. 

(2)  Examples  include,  but  are  not 
limited  to: 

(i)  Conduct  plant  or  animal  breeding 
programs  to  develop  better  crops, 
forests,  or  livestock  (e.g.,  more  disease 
resistant,  more  productive,  yielding 
higher  quality  products). 

(ii)  Conceive,  design,  and  evaluate 
new  bioprocessing  techniques  for 
eliminating  imdesirable  constituents 
from  or  adding  desirable  ones  to  food 
products. 

(iii)  Propose  and  evaluate  ways  to 
enbance  utilization  of  the  capabilities 
and  resources  of  food  and  agricultural 
institutions  to  promote  rural 
development  (e.g.,  exploitation  of  new 
technologies  by  small  rural  businesses). 

(iv)  Identify  control  factors 
influencing  consimier  demand  for  - 
agricultiual  products. 

(v)  Analyze  social,  economic,  and 
phjrsiological  aspects  of  nutrition, 
bousing,  and  life-style  choices,  and  of 
commimity  strategies  for  meeting  the 
changing  needs  of  different  population 
groups. 

(vi)  Other  high-priority  areas  such  as 
human  nutrition,  sustainable 
agriculture,  biotechnology,  agribusiness 
management  and  marinating,  and 
aquaculture. 

(b)  Centralized  research  support 
systems. 

(1)  The  purpose  of  this  initiative  is  to 
establish  centralized  support  systems  to 
meet  national  needs  or  serve  regions  or 
cUentele  that  caimot  otherwise  afford  or 
have  ready  access  to  the  support  in 
question,  or  to  provide  such  suppcnt 
more  economically  thereby  freeing  up 
resources  for  other  research  uses. 

(2)  Examples  include,  but  are  not 
limited  to: 


(i)  Storage,  maintenance, 
characterization,  evaluation  and 
enhancement  of  germplasm  for  use  by 
animal  and  plant  breeders,  including 
those  using  the  techniques  of 
biotechnology. 

(ii)  Computerized  data  banks  of 
important  scientific  information  (e.g., 
epidemiological,  demographic, 
nutrition,  weather,  economic,  crop 
yields,  etc.). 

(iii)  Expert  service  centers  for 
sophisticated  and  highly  specialized 
methodologies  (e.g.,  evaluation  of 
organoleptic  and  nutritional  quality  of 
foods,  toxicology,  taxonomic 
identifications,  consumer  preferences, 
demographics,  etc.). 

(c)  Tecnnology  delivery  systems. 

(1)  The  purpose  of  this  initiative  is  to 
promote  innovations  and  improvmnents 
in  the  delivery  of  benefits  of  food  and 
agricultural  sciences  to  producers  and 
consmners,  particularly  those  who  are 
currently  disproportionately  low  in 
receipt  of  such  benefits. 

(2)  Examples  include,  but  are  not 
limited  to: 

(i)  Computer-based  decision  support 
systems  to  assist  small-scale  farmers  to 
take  advantage  of  relevant  technologies, 
programs,  policies,  etc. 

(ii)  Efficacious  delivery  systems  for 
nutrition  information  or  for  resource 
management  assistance  for  low-income 
families  and  individuals. 

(d)  Other  creative  proposals.  The 
purpose  of  this  initiative  is  to  encourage 
other  creative  proposals,  outside  the 
areas  previously  outiined,  that  are 
designed  to  provide  needed 
enhancement  of  the  Nation's  food  and 
agricultural  research  system. 

13406.17    Program  applicatkNi  matartala— 


Program  application  materials  in  an 
application  package  will  be  made 
available  to  eligible  institutions  upon 
request.  These  materials  include  the 
program  announcement,  the 
administrative  provisions  for  the 
program,  and  the  forms  needed  to 
prepare  and  submit  research  grant 
applications  under  the  program. 

13406.18   Content  of  a  rMsarch  proposal. 

(a)  Proposal  cover  page.  (1)  Form 
CSRS-712,  "Higher  Education  Proposal 
Cover  Page,"  must  be  completed  in  its 
entirety.  Note  that  providing  a  Social 
Security  Number  is  voluntary,  but  is  an 
integral  part  of  the  CSREES  information 
system  and  will  assist  in  the  processing 
of  the  proposal. 

(2)  One  copy  of  Form  CSRS-712  must 
contain  the  pen-and-ink  signatures  of 
the  principal  investigators)  and 
Authorized  Organizational 


Representative  for  the  applicant 
institution. 

(3)  The  title  of  the  research  project 
shown  on  the  "Higher  Education 
Proposal  Cover  Page"  must  be  brief  (80- 
character  maximum)  yet  represent  the 
major  thrust  of  the  project.  This 
information  will  be  used  by  the 
Department  to  provide  information  to 
the  Congress  and  other  interested 
parties. 

(4)  In  block  7.  of  Form  CSRS-712,     - 
enter  "Capacity  Building  Grants 


(5)  In  block  8.a.  of  Form  CSRS-712, 
enter  "Research."  In  block  8.b.  identify 
the  code  of  the  targeted  need  area(s]  as 
foimd  on  the  reverse  of  the  form.  If  a 
proposal  focuses  on  multiple  targeted 
need  areas,  enter  each  code  associated 
with  the  project.  In  block  B.C.  identify 
the  major  area(s)  of  emphasis  as  found 
on  the  reverse  of  the  form.  If  a  proposal 
focuses  on  multiple  areas  of  emphasis, 
enter  each  code  associated  with  the 
project;  however,  please  limit  your 
selection  to  three  areas.  This 
information  will  be  used  by  the  program 
staff  for  the  proper  assigiunent  of 
proposals  to  reviewers. 

(6)  hi  block  9.  of  Form  CSRS-712. 
indicate  if  the  proposal  is  a 
complementary  project  proposal  or  joint 
project  proposal  as  defined  in  §  3406.2. 
If  it  is  not  a  complementary  project 
proposal  or  a  joint  project  proposal, 
identify  it  as  a  regular  proposal. 

(7)  In  block  13.  of  Form  CSRS-712, 
indicate  if  the  proposal  is  a  new,  first- 
time  submission  or  if  the  proposal  is  a 
resubmission  of  a  proposal  that  has  been 
submitted  to,  but  not  funded  under  the 
1890  Institution  Capacity  Building 
Grants  Program  in  a  previous 
competition. 

(b)  Table  of  contents.  For  ease  of 
locating  information,  each  proposal 
must  contain  a  detailed  table  of  contents 
just  after  the  Proposal  Cover  Page.  The 
Table  of  Contents  should  include  page 
nimibers  for  each  component  of  the 
prof>osal.  Pagination  should  begin 
immediately  following  the  summary 
documentation  of  USDA  agency 
cooperation. 

(c)  USDA  agency  cooperator.  To  be 
considered  for  funding,  each  proposal 
must  include  documentation  of 
cooperation  with  at  least  one  USDA 
agency  or  offic^.  If  multiple  agencies  are 
involved  as  cooperators,  documentation 
must  be  included  from  each  agency. 
When  documenting  cooperative 
arrangements,  the  following  guidelines 
should  be  used: 

(1)  A  summary  of  the  cooperative 
arrangements  must  immediately  follow 
the  Table  of  Contents.  This  summary 
should: 
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(i)  Bear  the  sigpatures  of  the  Agency 
He«l  (or  his/herdesignated  authorized 
representative)  abd  thiB  university 
project  director, ' 

(u)  Indicate  the  agency's  willingness 
to  coQunit  support  ror  the  project: 

(iii)  Identify  the  personCs)  at  the 
USDA  agency  wfio  will  serve  as  the 
liaison  or  tediniCal  contact  for  the 
project; 

(iv)  Describe  tike  degree  and  nature  of 
the  USDA  agency's  involvement  in  the 
proposed  projecl,  as  outlined  in 
1 3406.6(a)  of  this  part,  including  its  role 
in: 

(A)  Identifying  the  need  fior  the 
project; 

(B)  Developing  a  conceptual 
approach: 

(C)  Assistins  with  project  design: 

(D)  Identifying  and  securing  needed 
agency  or  otbet  tesources  (e.g., 
personnel,  grant$/contracts;  in4dnd 
suppcMt.  etc.); 

OE)  Developing  the  project  budoet; 

(F)  Promotmgpartnersnips  witn  other 
institutions  to  can^  out  the  project; 

(G)  Helping  \hp  institution  launch  and 
manage  the  project: 

(H)  Provi(ung  technical  assistance  and 
expertise; 

U)  Providing  consultation  through  site 
visits.  E-mail,  copifBrence  calls,  and 
faxes; 

0)  Participating  in  project  evaluation 
and  dissemination  of  final  project 
results:  and 

(K)  Seeking  ot^er  innovative  ways  to 
ensure  the  success  of  the  project  and 
advance  the  needs  of  the  institution  or 
the  agency:  and 

(v)T)e8cribe  the  expected  benefits  of 
the  partnership  venture  for  the  USDA 
agency  and  for  the  1890  Institution. 

(2)  A  detailed  discussion  of  these 
partnership  arrangements  should  be 
provided  in  the  narrative  portion  of  the 
proposal,  as  outlined  in  paragraph 
(f)(2)(iv)(B)  of  tUs  section. 

(3)  Additional  documentation, 
including  letters  of  support  or 
cooperation,  m^  be  provided  in  the 
Appendix. 

(d)  Project  summary.  (1)  A  Project 
Summary  should  immediately  follow 
the  summary  documentation  of  USDA 
agency  cooperatkon.  The  information 

Krovided  in  the  Project  Summary  will 
B  used  by  the  program  staff  for  a 
variety  of  purposes,  including  the 
proper  assignmtot  of  proposals  to 
reviewers  and  providing  information  to 
reviews  prior  to  the  peer  panel  meeting. 
The  name  of  the  institution,  the  targeted 
need  area(8),  and  the  title  of  the 
proposal  must  be  identified  exactly  as 
shown  on  the  "Higher  Education 
Proposal  Cover  Page." 

(2)  If  the  proposal  is  a  complemmtary 
project  proposal,  as  defined  in  §  3406.2 


of  this  part,  clearly  state  this  feet  and 
identify  the  other  complementaiv 
project(s)  by  citing  the  name  of  the 
submitting  institution,  the  title  of  the 
project,  the  principal  investigator,  and 
the  grant  number  (if  funded  in  a 
previous  year)  exactly  as  shown  on  the 
cover  page  of  the  complementary  project 
so  that  apjKopriate  consideration  can  be 
given  to  the  interrelatedness  of  the 
proposals  in  the  evaluation  process. 

(3)  If  the  proposal  is  a  joint  project 
proposal,  as  defined  in  §  3406.2  of  this 
part,  indicate  such  and  identify  the 
other  participating  institutions  and  the 
key  person  responsible  for  coordinating 
the  project  at  each  institution. 

(4)  Tne  Project  Summary  should  be  a 
concise  description  of  the  proposed 
activity  suitable  for  publication  by  the 
Department  to  inform  the  general  public 
about  awards  under  the  program.  The 
text  should  not  exceed  one  page,  single- 
spaced.  The  Project  Summary  should  be 
a  self-contained  description  of  the 
activity  which  would  result  if  the 
proposal  is  fimded  by  USDA.  It  should 
include:  the  objective  of  the  project,  a 
synopsis  of  the  plan  of  operation,  a 
statement  of  how  the  project  will 
enhance  the  reseerdi  capacity  of  the 
institution,  a  description  of  how  the 
project  will  enhance  research  in  the 
food  and  agricultural  sciences,  and  a 
description  of  the  partnership  efforts 
between,  and  the  expected  benefits  for. 
the  USDA  agency  cooperatorfs)  and  the 
1890  Institution  and  the  plans  for 
disseminating  project  results.  The 
Project  Summary  should  be  written  so 
that  a  technically  literate  reader  can 
evaluate  the  use  of  Federal  funds  in 
support  of  the  project. 

(ej  Resubmission  of  a  proposal.  (1) 
Resubmission  of  previously  unfunded 
proposals,  (i)  If  the  proposal  has  been 
submitted  previously,  but  was  not 
funded,  such  should  be  indicated  in 
block  13.  On  Form  CSR&-712,  "Higher 
Education  Proposal  Cover  Page,"  and 
the  following  information  should  be 
included  in  the  proposal. 

(A)  The  fiscal  year(s)  in  which  the 
proposal  was  submitted  previously; 

(B)  A  summary  of  the  peer  reviewers' 
comments;  and 

(C)  How  these  comments  have  been 
addressed  in  the  current  proposal, 
including  the  page  numbers  in  the 
current  proposal  where  the  reviewers' 
comments  have  been  addressed. 

(ii)  This  information  may  be  provided 
as  a  section  of  the  proposal  following 
the  Project  Summary  and  preceding  the 
proposal  narrative  or  it  may  be  placed 
in  the  appendix  (see  paragraph  (j)  of  this 
section).  In  either  case,  the  location  of 
this  information  should  be  indicated  in 
the  Table  of  Contents,  and  the  fact  that 


the  proposal  is  a  resubnutted  proposal 
should  be  stated  in  the  proposal 
narrative.  Further,  when  possible,  the 
infwmaticm  should  be  presented  in  a 
tabular  format  Applicants  who  choose 
to  resubmit  proposals  that  were 
previously  submitted,  but  not  funded, 
should  note  that  resubmitted  proposals 
must  compete  equally  with  newly 
submitted  proposals.  Submitting  a 
proposal  that  has  been  revised  based  on 
a  previous  peer  review  panel's  critique 
of  the  projposal  does  not  guarantee  the  ~ 
success  of  the  resubmitted  proposal. 

(2)  Resubmission  of  previously 
funded  proposals.  Recognizing  that 
capacity  building  is  a  long-term  ongoing 
process,  the  1890  Institution  Capacity 
Building  Grants  Program  is  interested  in 
funding  subsequent  phases  of 
previously  funded  projects  in  order  to 
build  institutional  capacity,  and 
institutions  are  encouraged  to  build  on 
a  theme  over  several  grant  awards. 
However,  proposals  that  are  sequential 
continuations  or  new  stages  of 
previously  funded  Capacity  Building 
Grants  must  compete  with  first-time 
proposals.  Therefore,  project  directors 
should  thoroughly  demonstrate  how  the 
project  proposed  in  the  current 
application  expands  substantially  upon 
a  previously  funded  project  (i.e., 
demonstrate  how  the  new  project  will 
advance  the  former  project  to  the  next 
level  of  attainment  or  will  achieve 
expanded  goals).  The  proposal  must 
also  show  the  degree  to  which  the  new 
phase  promotes  innovativeness  and 
creativity  beyond  the  scope  of  the 
previously  funded  project.  Please  note 
that  the  1890  Institution  Capacity 
Building  Grants  Program  is  not  designed 
to  support  activities  that  are  essentially 
repetitive  in  nature  over  multiple  grant 
awards.  Principal  investigators  who 
have  had  their  projects  funded 
previously  are  discouraged  fiom 
resubmitting  relatively  identical 
proposals  for  future  funding. 

(0  Narrative  of  a  research  proposal. 
The  narrative  portion  of  the  proposal  is 
limited  to  20  pages  in  length.  The  one- 
page  Project  Summary  is  not  included 
in  the  20-page  limitation.  The  narrative 
must  be  typed  on  one  side  of  the  page 
only,  using  a  font  no  smaller  than  12 
point,  and  double-spaced.  All  margins 
must  be  at  least  one  inch.  All  pages 
following  the  summary  documentation 
of  USDA  agency  cooperation  must  be 
paginated.  It  should  be  noted  that 
reviewers  will  not  be  required  to  read 
beyond  20  pages  of  the  narrative  to 
evaluate  the  proposal.  The  narrative 
should  contain  the  following  sections: 

(1)  Significance  of  the  problem. 

(i)  Impact. 


Federal  Regirter  /  Vol.  60,  No.  244  /  Wednesday,  December  20,  1995  /  Proposed  Rules       66027 


(A)  Identification  of  the  problem  or 
opportunity.  Clearly  identify  the 
specific  problem  or  opportunity  to  be 
addressed  and  present  any  research 
questions  or  hypotheses  to  be  examined. 

(B)  Rationale.  Provide  a  rationale  for 
the  proposed  approach  to  the  problem 
or  oppcHtunity  and  indicate  the  part  that 
the  proposed  project  will  play  in 
advandng  food  and  agricuhiuial 
research  and  knowledge.  Discuss  how 
the  project  will  be  of  value  and 
importance  at  the  State,  regional, 
national,  or  international  level(s).  Also 
discuss  how  the  benefits  to  be  derived 
firom  the  project  will  transcend  the 
proposing  institution  or  the  grant 
period. 

(C)  Literature  review.  Include  a 
comprehensive  summary  of  the 
pertinent  scientific  literature.  Citations 
may  be  footnoted  to  a  bibliography  in 
the  Appmdix.  Citations  should  be 
accurate,  complete,  and  adhere  to  an 
acceptable  journal  format.  Explain  how 
such  knowledge  (or  previous  findings) 
is  related  to  the  proposed  project. 

(D)  Current  research  and  related 
activities.  Describe  the  relevancy  of  the 
proposed  project  to  current  research  or 
significant  research  support  activities  at 
the  proposing  institution  and  any  other 
institution  psjticipating  in  the  project, 
including  research  which  may  be  as  yet 
unjpubliuted. 

Ui)  Continuation  plans.  Discuss  the 
likelihood  or  plans  for  continuation  or 
expansion  of  the  project  beyond  USDA 
support.  Discuss,  as  appUcable,  how  the 
institution's  long-range  budget,  and 
administrative  and  academic  plans, 
provide  for  the  realistic  continuation  or 
expansion  of  the  line  of  research  or 
research  support  activity  undertaken  by 
this  project  after  the  end  of  the  grant 
period.  For  example,  are  there  plans  for 
securing  non-Federal  support  for  the 
project?  Is  there  any  potential  for 
income  from  patents,  technology 
transfer  or  university-business 
enterprises  resulting  bom  the  project? 
Also  discuss  the  probabilities  of  the 
proposed  activity  or  line  of  inquiry 
being  pursued  by  researchers  at  cMher 
institutians. 

(iii)  Innovation.  Describe  the  degree  to 
which  the  proposal  reflects  an 
innovative  or  non-traditional  approach 
to  a  food  and  agricultural  research 
initiative. 

(iv)  Products  and  results.  Explain  the 
kinds  of  products  and  results  expected 
and  their  impact  on  strengthening  food 
and  agricultural  sciences  higher 
education  in  the  United  States, 
including  attracting  academically 
outstandii^  students  or  increasing  the 
ethnic,  racial,  and  gender  diversity  of 
the  Nation's  food  and  agricultiunl 


scientific  and  professional  expertise 
base. 

(2)  Overall  approach  and  cooperative 
linkages. 

(i)  Approach. 

(A)  Objectives.  Cite  and  discuss  the 
specific  objectives  to  be  accomplished 
under  the  project. 

(B)  Plan  of  operation.  The  procedures 
or  methodologies  to  be  applied  to  the 
proposed  project  should  be  explicitly 
stated.  This  section  should  include,  but 
not  necessarily  be  limited  to  a 
description  of: 

(2)  The  proposed  investigations, 
experiments,  or  research  support 
enhancements  in  the  sequence  in  which 
they  will  be  carried  out. 

(2)  Procedures  and  techniques  to  be 
employed,  including  their  feasibility. 

(J)  Means  by  whicn  data  will  be 
collected  and  analyzed. 

[4]  Pitfalls  that  might  be  encountered. 

(5)  Limitations  to  proposed 
procedures 

(C)  Timetable.  Provide  a  timetable  for 
execution  of  the  project.  Identify  all 
important  research  milestones  and  dates 
as  they  relate  to  project  start-up, 
execution,  dissemination,  evaluation, 
and  close-out. 

(ii)  Evaluation  plans. 

(A)  Provide  a  plan  for  evaluating  the 
accomplishment  of  stated  objectives 
during  the  conduct  of  the  project. 
Indicate  the  criteria,  and  corresponding 
weight  of  each,  to  be  used  in  the 
evaluation  process,  describe  any 
performance  data  to  be  collected  and 
analyzed,  and  explain  the 
methodologies  that  will  be  ujed  to 
determine  the  extent  to  which  the  needs 
underlying  the  project  are  being  met. 

(B)  F^vide  a  plan  for  evaluating  the 
eff'ectiveness  of  the  end  results  upon 
conclusion  of  the  project.  Include  the 
same  kinds  of  infcmnation  requested  in 
§3406.13(f)(2)(ii)(A). 

(iii)  Dissemination  plans.  Provide 
plans  for  disseminating  project  results 
and  products  including  the  possibilities 
for  publications.  Identify  target 
audiences  and  explain  methods  of 
communication. 

(iv)  Partnerships  And  collaborative 
efforts. 

(A)  Explain  how  the  project  will 
maximize  partnership  ventures  and 
collaborative  efforts  to  strengthen  food 
and  agricultural  sciences  higher 
education  (e.g..  involvement  of  faculty 
in  related  disciplines  at  the  same 
institution,  joint  projects  with  other 
colleges  or  universities,  or  cooperative 
activities  with  business  or  industry). 
Also  explain  how  it  will  stimulate 
academia,  the  States,  or  the  private 
sector  to  join  with  the  Federal  partner 
in  enhancing  food  and  agricultuiral 
science  higher  education. 


(B)  Provide  evidence,  via  letters  from 
the  parties  involved,  that  arrangements 
necessary  for  collaborative  partnerships 
or  joint  initiatives  have  been  discussed 
and  realistically  can  be  expected  to 
come  to  fruition,  or  actually  have  been 
finalized  contingent  on  an  award  under 
this  program.  Letters  must  be  signed  by 
an  official  who  has  the  authority  to 
commit  the  resources  of  the 
organization.  Such  letters  should  be 
referenced  in  the  plan  of  operation,  but 
the  actual  letters  should  be  included  in 
the  Appendix  section  of  the  proposal. 
Any  potential  conflict(s)  of  interest  that 
might  result  frY>m  the  proposed 
collaborative  arrangements  must  be 
discussed  in  detail.  Proposals  which 
indicate  joint  projects  with  other 
institutions  must  state  which  proposer 
is  to  receive  any  resulting  grant  award, 
since  only  one  submitting  institution 
can  be  the  recipient  of  a  project  grant 
under  one  proposal. 

(C)  Explain  how  the  project  will 
create  a  new  or  enhance  an  existing 
partnership  between  the  USDA  agency 
cooperator(s)  and  the  1890 
Institution(s).  This  section  should 
expand  upon  the  summary  information 
provided  in  the  documentation  of  USDA 
agency  cooperation  section,  as  outlined 
in  paragraph  (c)(1)  of  this  section.  This 
is  i>articularly  important  because  the 
focal  point  of  attention  in  the  peer 
review  process  is  the  proposal  narrative. 
Therefore,  a  comprehensive  discussion 
of  the  partnership  effort  between  USDA 
and  the  1890  Institution  should  be 
provided. 

(3)  Institutional  capacity  building. 

(i)  Institutional  enhancement.  Explain 
how  the  proposed  project  will 
strengthen  the  research  capacity,  as 
defined  in  §  3406.2  of  this  part,  of  the 
applicant  institution  and,  if  applicable, 
any  other  institutions  assuming  a  major 
role  in  the  conduct  of  the  project.  For 
example,  describe  bow  the  proposed 
project  is  intended  to  strengthen  the 
institution's  research  infrastructure  by 
advancing  the  expertise  of  the  current 
faculty  in  the  natural  or  social  sciences: 
providing  a  better  research 
environment,  state-of-the-art  equipment, 
or  supplies:  enhancing  library 
collections:  or  enabling  the  institution 
to  provide  efficacious  organizational 
structures  and  reward  systems  to  attract 
and  retain  first-rate  research  faculty  and 
students — particularly  those  from 
underrepresented  groups. 

(ii)  Institutional  commitment. 

(A)  Discuss  the  institution's 
commitment  to  the  project  and  its 
successful  completion.  Provide,  as 
relevant,  appropriate  documentation  in 
the  Appendix.  Substantiate  that  the 
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institution  attributes  a  high  prioiity  to 

theproject.        , 

(B)  Discuss  hq«v  the  project  will 
contribute  to  th^  achievement  of  the 
institutirai's  lonft-tenn  (five-  to  ten*year) 
goals  and  how  tbe  project  will  help 
satisfy  the  institiition's  high-priority 
objectives.  Show  how  this  project  is 
linJced  to  and  sujpposed  by  the 
institution's  strategic  plan. 

(C)  Discuss  the  commitment  of 
instituticmal  resituroes  to  the  project 
Show  that  the  iiUtitutional  resouroes  to 
be  made  availsne  to  the  project  will  be 
adequate,  when  combined  with  the 
support  requested  from  USDA.  to  carry 
out  the  activities  of  the  project  and 
represent  a  souijd  commitment  by  the 
institution.  Disduss  institutional 
facilities,  equipiioit,  computer  services, 
and  other  appropriate  resources 
available  to  tne  project. 

(g)  Key  personnel.  A  From  CSRS-710, 
"Summary  Vitaf-Research  Proposal," 
should  be  included  for  each  key  person 
associated  withlthe  project. 

(h)  budget  ani  cost-etfectiveness. 

(1)  Budget  foiitt. 

(i)  Prepare  Fofcm  CSRS-713.  "Higher 
Education  Budget,"  in  accordance  with 
instructions  provided  with  the  form. 
Proposals  may  saquest  support  for  a 
peikxl  to  be  idebtified  in  each  year's 
program  annouecement.  A  budget  form 
is  required  for  eech  year  of  requested 
support.  In  addition,  a  simimary  budget 
is  required  detailing  the  requested  total 
support  for  the  overall  project  period. 
Form  CSRS-71)  may  be  reproduced  as 
needed  by  propt>sers.  Funds  may  be 
requested  under  any  of  the  categories 
listed  on  the  fo|m,  provided  that  the 
item  or  service  for  which  support  is 
requested  is  all<>wabie  under  the 
authorizing  legislation,  the  applicable 
Federal  cost  principles,  these 
administrative  provisions,  and  can  be 
justified  as  necfssary  for  successfiil 
conduct  of  the  proposed  project. 

(ii)  The  approved  negotiated  research 
rate  or  the  maximum  rate  allowed  by 
law  should  be  )|sed  when  computing 
indirect  costs.  iF  a  reduced  rate  of 
indirect  costs  is  voluntarily  requested 
from  USDA.  the  remaining  allowable 
indirect  costs  i»ay  be  used  as  matching 
funds.  In  the  eyent  that  a  proposal 
reflects  an  incorrect  indirect  cost  rate 
and  is  recommended  for  funding,  the 
correct  rate  will  be  applied  to  the 
approved  budget  in  the  tvant  award. 

[2]  Matching  funds.  When 
documenting  ifatching  contributions, 
use  the  following  guidelines: 

(ij  When  preparing  the  coliunn  of 
Form  CSRS-713  entitled  "Applicant 
Contributions  To  Matching  Funds," 
only  those  costs  to  be  contributed  by  the 
applicant  for  ti|e  purposes  of  matching 


should  be  ^own.  The  total  amount  of 
this  column  should  be  indicated  in  item 
M. 

(il)  In  item  N  of  Form  CSRS-713, 
show  a  total  dollar  amount  for  Cash 
Contributions  from  both  the  applicant 
and  any  third  parties;  also  show  a  total 
dollar  amoimt  (based  on  current  fiair 
market  value)  for  Non-cash 
Contributions  frtmi  both  the  applicant 
and  any  third  parties. 

(iii)  To  qualify  for  an  incentive 
benefits  stemming  from  matching 
support  or  to  satisfy  any  cost  shuing 
requirements,  proposal  must  include 
written  verification  of  any  actual 
commitments  of  matching  support 
(including  both  cash  and  non-cash 
contributions)  from  third  parties. 
Written  verification  means — 

(A)  For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  authorized  organizational 
representatives  of  the  donor 
organization  (or  by  the  donor  if  the  gift 
is  from  an  individual)  and  the  applicant 
institution,  which  must  include: 

(1)  The  name,  address  and  telephone 
number  of  the  donor; 

[2)  The  name  of  the  applicant 
institution; 

{3)  The  titie  of  the  project  for  which 
the  donation  is  made; 

[4)  The  dollar  amoimt  of  the  cash 
donation; and 

(5)  A  statement  that  the  donor  will 
pay  the  cash  contribution  during  the 
grant  period:  and 

(B)  For  any  third  party  non-cash 
contributions,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  authorized  organizational 
representatives  of  the  donor 
oi^ganization  (or  by  the  donor  if  the  gift 
is  fix>m  an  individual)  and  the  applicant 
institution,  which  must  include: 

[1]  The  name,  address,  and  telephone 
number  of  the  donor; 

[2]  The  name  of  the  applicant 
institution; 

(J)  The  title  of  the  project  for  which 
the  donation  is  made; 

[4)  A  good  faith  estimate  of  the 
current  fair  market  value  of  the  non- 
cash contribution;  and 

(5)  A  statement  that  the  donor  will 
make  the  contribution  during  the  grant 
period. 

(iv)  All  pledge  agreements  must  be 
placed  in  the  proposal  immediately 
following  Form  CSRS-713.  The  sources 
and  amounts  of  all  matching  support 
from  outside  the  applicant  institution 
should  be  siunmarized  in  the  Budget 
Narrative  section  of  the  pro{>osal. 

(v)  AppUcants  should  refer  to  OMB 
Circulars  A-ilO,  "Uniform 
Administrative  Requirements  for  Grants 


and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-profit  Organizations."  and  A-21. 
"Cost  Principles  for  Educational 
Institutions,"  for  furthw  guiduice  and 
other  requirements  relating  to  matching 
and  allowable  costs. 

(3)  Chart  on  shared  budget  for  joint 
project  proposal. 

(i)  For  a  joint  project  proposal,  a  plan 
must  be  provided  indicating  how  funds 
will  be  distributed  to  the  participating 
institutions.  The  budget  section  of  a 
joint  project  proposal  should  include  a , 
chart  indicating: 

(A)  The  names  of  the  participating 
institutions; 

(B)  The  amount  of  fimds  to  be 
disbursed  to  those  institutions;  and 

(C)  The  way  in  which  such  funds  will 
be  used  in  accordance  with  items  A 
throi^  L  of  Form  CSRS-713.  "Higher- 
Education  Budget." 

(ii)  If  a  proposal  is  not  for  a  joint 
project,  such  a  chart  is  not  required. 

(4)  Budget  narrative. 

(i)  Discuss  how  the  budget 
specifically  supports  the  proposed 
project  activities.  Explain  how  each 
budget  item  (such  as  salaries  and  wages 
for  professional  and  technical  staff, 
student  workers,  travel,  equipment,  etc.) 
is  essential  to  achieving  project 
objectives. 

(ii)  Justify  that  the  total  budget, 
including  funds  requested  from  USDA 
and  any  matching  support  provided, 
will  be  adequate  to  carry  out  the 
activities  of  the  project.  Provide  a 
summary  of  sources  and  amounts  of  all 
third  party  matching  support    r 

(iii)  Justify  the  project's  cost- 
effectiveness.  Show  how  the  project 
maximizes  the  use  of  limited  resources, 
optimizes  research  value  for  the  dollar, 
achieves  econtMuies  of  scale,  or 
leverages  additional  funds.  For  example, 
discuss  how  the  project  has  the 
potential  to  generate  a  critical  mass  of 
exi)ertise  and  activity  focused  on  a  high- 
priority  research  initiatives(s)  or 
promote  coalition  building  that  could 
lead  to  future  ventures. 

(ivj  Include  the  percentage  of  time  key 
personnel  will  work  on  the  project,  both 
during  the  academic  year  and  summer. 
When  salaries  of  university  project 
personnel  will  be  paid  by  a  combination, 
of  USDA  and  institutional  funds,  the  . 
total  compensation  must  not  exceed  the 
facuhy  member's  regular  annual 
compensation.  In  addition,  the  total 
commitment  of  time  devoted  to  the 
project,  when  combined  with  time  for 
teaching  and  research  duties,  other 
sponsored  agreements,  and  other 
employment  obligations  to  the 
institution,  must  not  exceed  100  percent 
of  the  normal  workload  for  which  the 


employee  is  compensated,  in 
accordance  writh  established  imiversity 
policies  and  applicable  Federal  cost 
principles. 

(v)  If  the  proposal  addresses  m«e 
than  one  targeted  need  area,  estimate 
the  proportion  of  the  funds  requested 
from  USDA  that  will  support  each 
respective  targeted  need  area. 

(i)  Current  and  pending  support  Each 
applicant  must  complete  Form  CSRS- 
663,  "Current  and  Pending  Support." 
identifying  any  other  current  public-  or 
private-sponsored  projects,  in  addition 
to  the  proposed  project,  to  which  key 
persoimel  listed  in  the  proposal  under 
consideration  have  committed  portions 
of  their  time,  v^ether  or  not  salary 
support  for  the  per8on(s)  involved  is 
included  in  the  budgets  of  the  various 

Erojects.  This  information  should  also 
B  provided  for  any  pending  proposals 
which  are  currently  being  considered 
by,  or  which  will  be  submitted  in  the 
near  foture  to.  other  possible  sponsora. 
including  other  USDA  programs  or 

Sencies.  Concurrent  submission  of 
entical  or  similar  projects  to  other 
possible  sponsors  will  not  prejudice  the 
review  or  evaluation  of  a  project  under 
this  program. 

(j)  Appendix.  Each  project  narrative  is 
expected  to  be  complete  in  itself  and  to 
meet  the  20-page  limitation.  Inclusion  of 
material  in  the  Appendix  should  not  be 
used  to  circumvent  the  20-page 
limitation  of  the  proposal  narrative. 
However,  in  those  instances  where 
inclusion  of  supplemental  information 
is  necessary  to  guarantee  the  peer 
review  panel's  complete  imderstanding 
of  a  proposal  or  to  illustrate  the  integrity 
of  the  design  or  a  main  thesis  of  the 
proposal,  such  information  may  be 
included  in  the  Appendix.  Examples  of 
supplemental  material  are  photographs, 
journal  reprints,  brochures  and  other 
pertinent  materials  which  are  deemed  to 
be  illustrative  of  major  points  in  the 
narrative  but  unsuitable  for  inclusion  in 
the  proposal  narrative  itself.  Information 
or  previously  submitted  proposals  may 
also  be  presented  in  the  Appendix  (refer 
to  paragraph  (e)  of  this  sectimi).  When 
possible,  information  in  the  Appendix 
should  be  presented  in  tabular  format  A 
complete  set  of  the  Appendix  material 
must  be  attached  to  each  copy  of  the 
grant  application  submitted.  The 
Appendix  must  be  identified  with  the 
tide  of  the  project  as  it  appears  on  Form 
CSRS-712  of  the  proposal  and  the 
name(s)  of  the  principal  investigator(s). 
The  Appendix  must  be  referenced  in  the 
proposal  narrative. 

(k)  Special  considerations.  A  number 
of  situations  encountered  in  the  conduct 
of  research  require  special  information 
or  supporting  documentation  before 


funding  can  be  approved  for  the  project. 
If  such  situations  are  anticipated, 
proposals  must  so  indicate  via 
completion  of  Form  CSRS-662. 
"Assurance  Statement(8)."  It  is  expected 
that  some  applications  submitted  in 
response  to  these  giiidelines  will 
involve  the  followins: 

(1)  Recombinant  ro«IA  research.  All 
key  personnel  identified  in  the  proposal 
and  all  endoraing  officials  of  the 
proposing  organization  are  required  to 
comply  with  the  guidelines  e^ablisbed 
by  the  National  Institutes  of  Hralth 
entiUed  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules,"  as  revised.  All  applicants 
proposing  to  use  recombinant  DNA 
techniques  must  so  indicate  by  checking 
the  appropriate  box  on  Form  CSRS-712. 
"Higher  Education  Proposal  Cover 
Page,"  and  by  completing  the  applicable 
section  of  Form  CSRS-662.  In  the  event 
a  project  involving  recombinant  DNA  or 
RNA  molecules  results  in  a  grant  award, 
the  Institutional  Biosafefy  Committee  of 
the  proposing  institution  must  approve 
the  research  plan  before  CSREES  will 
release  grant  funds. 

(2)  Protection  of  human  subjects. 
Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  is  contained  in  the 
Department  of  Agricultiire  regulations 
under  7  CFR  part  Ic.  All  applicants  who 
propose  to  use  human  subjects  for 
experimental  purposes  must  indicate 
their  intention  by  checking  the 
appropriate  block  on  Form  CSRS-712, 
"I^gher  Education  Proposal  Cover 
Page,"  and  by  completing  the 
appropriate  portion  of  Form  CSRS-662. 
In  the  event  a  project  involving  himian 
subjects  results  in  a  grant  award,  the 
Institutional  Review  Board  of  the 
proposing  institution  must  approve  the 
research  plan  before  CSREES  will 
release  grant  funds. 

(3)  Laboratory  animal  care. 
Responsibility  for  the  humane  care  and 
treatment  of  laboratory  animals  used  in 
any  grant  project  supported  with  funds 
provided  by  CSREES  rests  with  the 
performing  organization.  All  key  project 
peraonnel  and  all  endorsing  officials  of 
the  proposing  organization  are  required 
to  comply  with  the  Animal  Welfare  Act 
of  1966,  as  amended  (7  U.S.C.  2131  et 
seq.),  and  the  regulations  promulgated 
thereunder  by  the  Secretary  of 
Agriculture  in  9  CFR  parts  1,  2,  3,  and 

4  pertaining  to  the  care,  handling,  and 
treatment  of  laboratory  anunals.  All 
applicants  proposing  a  project  which 
involves  the  use  of  laboratory  animals 
must  indicate  their  intention  by 


checking  the  appropriate  block  on  Form 
CSRS-712,  "Higher  Education  Proposal 
Cover  Page,"  and  by  completing  the 
appropriate  portion  of  Form  CSRS-662. 
In  the  event  a  project  involving  the  use 
of  living  vertebrate  animals  results  in  a 
grant  award,  the  Institutional  Animal 
Care  and  Use  Committee  of  the 
proposing  institution  must  approve  the 
research  plan  before  CSREES  will 
release  grant  funds. 

(1)  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA).  As 
outlined  in  7  CFR  part  3407  (CSREES's 
implementing  regulations  of  the 
National  Environmental  Policy  Act  of 
1969),  environmental  data  for  the 
proposed  project  is  to  be  provided  to 
CSREES  in  order  for  a  determination  to 
be  made  as  to  the  need  for  any  further 
action  such  as  preparation  of  an 
environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS). 

(1)  NEPA  determination  statement.  In 
order  for  a  determination  to  be  made, 
pertinent  information  regarding 
environmental  activities  is  necessary; 
therefore,  Form  CSRS-1234,  "National 
Environmental  Policy  Act  Exclusions 
Form,"  along  with  supporting 
documentation,  must  be  included  in  the 
proposal  indicating  whether  or  not  the 
project  falls  under  USDA  categorical 
exclusions  as  defined  in  7  CFR  lb.3 
(and  restated  at  7  CFR  3407.6(a)(1))  or 
CSREES  categorical  exclusions  defined 
at  7  CFR  3407.6(a)(2)  (i)  and  (ii).  The 
information  should  be  identified  in  the 
Table  of  Contents  as  "NEPA 
Determination  Statement"  and  Form 
CSRS-1234  and  the  supporting 
docimientation  should  be  placed  at  the 
back  of  the  proposal. 

(2)  Exceptions  to  categorical 
exclusions.  An  EA  or  EIS  shall  be 
prepared  for  an  activity  which  is 
normally  within  the  purview  of 
categorical  exclusion  where  it  is 
determined  by  CSREES  that  substantial 
controversy  on  environmental  grounds 
exists  or  that  other  extraordinary 
conditions  or  circumstances  are  present 
which  may  cause  such  activity  to  have 
a  significant  environmental  effect. 

Subpart  F — Review  and  Evaluation  of  a 
Researoh  Proposal 

f  3406.19    Proposal  review— raeeercti. 

The  proposal  evaluation  process 
includes  both  internal  staff  review  and 
merit  evaluation  by  peer  review  panels  ~ 
comprised  of  scientists,  educators, 
business  representatives,  and 
Government  officials  who  are  highly 
qualified  to  render  expert  advice  in  the 
areas  supported.  Peer  review  panels  will 
be  selected  and  stmctured  to  provide 
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optimum  expertise  and  objective 
jud^nent  in  the  Bvaluati<ui  of  proposals. 


13406.90   EvslusUon  ctttsria  lor  WMth 


The  maximum  score  a  research 
proposal  can  receive  is  150  points. 
Unless  otherwise  stated  in  the  annual 


solicitation  published  in  the  Federal 
Register,  the  peer  review  panel  will 
consider  the  following  criteria  and 
weights  to  evaluate  proposals 
submitted. 


EvaiiMtion  Criterion 


(a)  SignMcanca  otHhe  prototom:  .^  _.    . 

Ttiis  critorion  Tis  used  to  assess  the  IkeltxxxJ  ttwt  tt»  project  wil  advance  or  have  a  sut>staniial  Hnpact  upon  the  txxly  of 
loKMledge  eonstitulino  the  rwrtural  and  social  sdencas  undergirdkig  the  argicu«ural,  natural  resources,  and  food  systems. 

(1)  ln»a«— is  the  problem  or  opportunity  to  be  addressed  t)y  the  proposed  project  clearly  idertilied.  outlned.  and  delin- 
eal5rAre  research  qussNons  or  hypottieses  precisely  stated?  Is  the  project  ftely  to  further  advance  food  and  aorteul- 
turai  roioarrh  and  knowledge?  Does  the  project  have  potential  for  augmertfng  the  food  and  agrictJtural  scienlilic  lowwl- 
edge  t*se7  Does  the  project  address  a  State,  regional,  national,  or  international  prot)tem(s)7  Win  the  benefits  to  be  de- 
rived l*m  the  project  toanscend  the  applicant  InstMution  or  the  grant  period? - ■"• 

(2)  Conli()ualfon  pirns— Are  there  plans  (or  continuation  or  expansion  of  the  project  beyond  USOA  support?  Are  there 
plans  for  oontinuhg  this  Ine  of  research  or  research  support  activity  wHh  the  use  of  institutional  funds  after  the  end  of 
Vmankin  Are  there  indteaBons  of  external,  nonfederal  support?  Are  there  realistic  plans  for  making  the  project  self- 
•upporing?  What  Is  the  potential  (or  royalty  or  patent  income,  technotogy  transfer  or  university-business  enterprises? 
What  ^  the  probabWies  o<  the  proposed  activity  or  line  of  inquiry  being  pursued  by  researchers  at  olher  mstitutnns?  .. 

(3)  lnnw4Blton— Are  significant  aspects  of  the  project  based  on  an  innovative  or  a  norvtradWonal  approach?  Does  the 
project  reflect  creative  thinking?  To  what  degree  does  Ihe  venture  refled  a  unk)ue  approach  that  is  new  to  the  applk»nl 

instHuHon  or  new  to  the  entire  fleU  of  study?  - 

(4)  Pfodicts  and  results— Are  the  expected  products  and  results  of  the  project  clearly  outlined  and  Ifcely  to  be  of  high 
qualityt  WIM  project  results  be  of  an  unusual  or  unique  nature?  WtH  the  project  contribute  to  a  better  understWKfing  of  or 
ImirrMrovemsnt  in  ihe  quality,  distributton.  or  efiactiveness  of  the  Nation's  food  and  agricullural  sdertiflc  and  profes- 
stonaiaxpertiae  base,  such  as  increasing  the  participatton  of  women  and  aniooittw?  - - -  •■•• 

(b)OveralliWJroach  and  cooperative  Bnkages:  >    >■  >    .v.r:'i  „'    _       , 

This  criterionifBlates  to  the  soundness  of  the  proposed  approach  and  the  quaRy  of  the  partnerships  likely  to  evolve  as  a  restJt 
of  the  project 

(1)  Propteed  ^iproaclv-Do  the  otijectives  and  plan  of  operalfon  appear  to  be  sound  and  appropriate  relative  to  the  pro- 
■'  posediinWative<s)  and  the  impact  anticipated?  is  the  proposed  sequence  of  wori«  appropriate?  Does  the  propoeed  ap- 
proach reflect  sound  knowledge  of  current  theory  and  practice  and  awareness  of  prevwus  or  ongoing  related  research? 
K  the  fro^osed  project  is  a  continuation  of  a  current  line  of  study  or  cunrently  funded  project,  does  the  proposal  include 
sirftKiant  pieliirtnwy  data  from  the  previous  research  or  research  support  activity?  Does  the  proposed  project  flow  togi- 
caNy  flom  ttie  findkigB  of  the  prevkxjs  stage  of  study?  Are  the  procedures  scientifwally  and  managerially  sound?  Are  po- 
tential bitftfis  and  Krntaiions  deariy  identified?  Are  contingency  plans  deyneated?  Does  the  timetable  appear  to  be  read- 
ily acnevabte?  - - " " 

(2)  Evrtw^wf *">  the  evaluatton  plans  adequate  and  reasonabto?  Do  they  aHow  for  continuous  or  frequent  feectoack 

duingf»»elite  of  the  project?  Are  the  individuals  involved  in  project  evakiatton  skilled  in  evaluation  strategies  and  proce- 
duresl  Can  they  proukle  an  objective  evakmton?  Do  evaluatton  plans  focHitate  the  measurement  of  project  progress 
arxloetcomes ~ - ~ '■ •jt" 

(3)  Dissairtnatton— Does  the  proposed  project  include  dearty  outfined  and  realslfc  mechanisms  tt«t  wHI  tead  to  wide- 
sprea4  dsseminalion  of  project  results,  inctoding  nattonal  electronic  communicatfon  systems.  pi*«cations  and  presen- 
tatton^  at  professional  society  meetings?  - - - 

(4)  Partaerships  and  colWwrattve  efforts— Does  the  project  have  signifk»nt  potential  tor  advancing  cooperative  ventures 
between  the  ^3pHc«it  institution  and  a  USDA  agency?  Does  the  project  wort<plan  include  an  effective  role  for  tf»  co- 
operating USDA  agancie<s)?  WiU  the  project  encourage  and  facilitate  better  wortdng  relationshipe  in  the  university 
sdenoe  community,  as  wel  as  between  universities  and  the  publk;  or  private  sector?  Does  the  project  encourage  appro- 
priate multidisciplinary  collaboration?  Wil  the  project  lead  to  kxig-tenn  relationships  or  cooperative  partnerships  that  are 
likely  (o  enhance  research  quality  or  supplement  availabte  resources? ~ «••.- 

(c)  Institutional  capacity  buikjkig:  ^^      ,   .»_ 

This  cntoriort  relaies  to  the  def^ee  to  which  the  project  will  strengthen  the  research  capacity  of  the  applfcani  institution.  In  me 
case  of  a  loint  project  proposal,  it  relates  to  the  degree  to  which  the  project  win  strengthen  the  research  capacity  of  the  appl- 
canl  instihition  and  that  of  any  other  institution  assuming  a  major  rote  in  the  conAjct  of  the  project 

(1)  InsSMional  enhancement— W«  the  project  help  the  institution  to  advance  the  expertise  of  current  faculty  in  the  natural 
or  so0al  sdences;  provide  a  better  research  environment,  state-of-ttie-art  equipment,  or  supplies;  enhance  fibrary  coltec- 
tions  related  to  the  area  of  research;  or  enabto  the  institution  to  provide  efficacious  organizational  structures  and  reward 
systeftt  to  attract  hire  and  retain  firsl-rate  research  faculty  and  student»-part«uterty  those  from  underrepresented 
groups "•~ "" ~ 

(2)  InstihJtional  commitinert— Is  there  evkJence  to  substantiate  that  the  instihJtion  attributes  a  high^jriority  to  the  project, 
that  ttie  project  is  linked  to  the  achievement  of  the  institution's  tong-term  goals.  lh«  it  wiH  help  satisfy  ttte  institution's 
high^riority  objectives,  or  that  the  project  is  supported  by  ttie  institution's  strategk;  plans?  Win  the  project  have  reason- 
abto access  to  needed  resources  such  as  scientifk:  instnimentation,  faculties,  computer  servces,  library  and  other  re- 
searcti  support  resources? _ - ~ — ~~~ 

(d)  Personnel  Resources:  _,»..„.    _^  __;_ 

This  crileriofi  relates  to  tt»  nurrtjor  and  quaHtkations  of  ttie  key  persons  who  will  cany  oU  ttie  project  Are  designated  project 
personnel  qualified  to  carry  out  a  successful  project?  Are  ttiere  sufffcient  numbers  of  personnel  assodaled  witti  ttie  project  to 
achteve  ttie  stated  objectives  and  ttie  anticipated  outeomes?  Will  ttie  project  help  devetop  ttie  expertise  of  young  sctenbsts  at 
ttie  doctoial  or  post-doctorate  level? . •— •'• •• 

(e)  Budget  and  ^ost-effectiveness: 


Weight 
(poMa) 


15 

10 
10 

15 


15 

5 
5 


15 


15 


15 


10 


Evaluatton  Criterion 


This  critorion  relies  to  ttie  extent  to  whwh  ttie  total  budget  adequately  supports  ttie  project  and  is  cost-effective. 

(1)  Budget— is  ttie  budget  request  justifiabte?  Are  costs  reasonable  and  necessary?  WHI  ttie  total  budget  be  adequate  to 
carry  out  project  activities?  Are  ttie  source(s)  and  amount(s)  of  non-Federal  matching  support  deariy  klentified  and  ap- 
propriately documented?  For  a  joint  project  proposal,  Is  ttie  shared  budget  explained  deariy  and  in  suffKient  detail? 

^)  Cost-effectiveness— Is  ttie  proposed  project  cost-effective?  Does  it  demonstrate  a  breative  use  of  limited  resources, 
maximize  research  value  per  dollar  of  USDA  support,  achieve  economies  of  scale,  leverage  additional  funds  or  have  ttie 
potential  to  do  so,  focus  expertise  and  activity  on  a  high-priority  research  initiative(8).  or  promote  coalition  buiUing  for 

current  or  future  ventures? 

(f)  Overall  quatty  of  proposal: 

This  criterion  relates  to  ttie  degree  to  which  ttie  proposal  complies  witti  ttie  application  guidelines  and  is  of  high  quality.  Is  ttw 
proposal  enhanced  by  its  adherence  to  instiuctions  (tabte  of  contents,  organization,  pagination,  margin  and  font  size,  the  20- 
page  limilation,  appendKes,  etc.);  accuracy  of  forms;  clarity  of  budget  narrative;  weU  prepared  vitae  for  all  l(ey  personnel  as- 
sociated witti  ttie  project;  and  presentation  (are  kteas  effectively  presented,  deariy  artKulated,  ttioroughly  explained.  eto.)7  ... 


Weight 

(points) 


10 


Subpart  O— Submimion  of  a  T««ohing 
or  ReMaich  Proposal 

13405.21    Intent  to  submn  a  proposal. 

To  assist  CSREES  in  preparing  for  the 
review  of  proposals,  institutions 
plaiming  to  submit  proposals  may  be 
requested  to  complete  Form  CSRS-711, 
"Intent  to  Submit  a  Proposal,"  provided 
in  the  application  package.  CSREES  will 
determine  each  year  if  Intent  to  Submit 
a  Proposal  forms  will  be  requested  and 
provide  such  information  in  the 
program  announcement.  If  Intent  to 
Submit  a  Proposal  forms  are  required, 
one  form  should  be  completed  and 
returned  for  each  proposal  an  institution 
anticipates  submitting.  Submitting  this 
form  does  not  commit  an  institution  to 
any  coiuse  of  action,  nor  does  failure  to 
send  this  form  prohibit  an  institution 
bom  submitting  a  proposal. 

§3400.22   Wlwnandwharetoaubmlta 


The  program  announcement  will 
provide  the  deadline  date  for  submitting 
a  proposal,  the  number  of  copies  of  each 
proposal  that  must  be  submitted,  and 
the  address  to  which  proposals  must  be 
submitted. 

Subpart  H— Supplementary 
Information 

Information. 

After  final  decisions  have  been 
announced,  CSREES  will,  upon  request, 
inform  the  project  director  of  the 
reasons  for  its  decision  on  a  proposal. 
Verbatim  copies  of  summary  reviews, 
not  including  the  identity  of  the 
reviewers,  will  be  made  available  to 
respective  project  directors  upon 
specific  request. 


13400^4   Grant  I 

(a)  General.  Within  the  limit  of  funds 
available  for  such  propose,  the 
authorized  departmental  officer  shall 
make  project  grants  to  those  responsible, 
eligible  applicants  whose  proposals  are 


judged  most  meritorious  in  the 
annoimced  targeted  need  areas  under 
the  evaluation  criteria  and  procedures 
set  forth  in  this  part.  The  beginning  of   . 
the  project  period  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support.  All  fimds  granted  under  this 
part  shall  be  expended  solely  for  the 
purpose  for  which  the  funds  are  granted 
in  accordance  with  the  approved 
application  and  budget,  die  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  applicable  Federal  cost 
principles,  and  die  E)epartment's 
Uniform  Federal  Assistance  Regulations 
(7  CFR  part  3015). 

(b)  Organization  management 
information.  Specific  management 
information  relating  to  a  proposing 
institution  shall  be  submitted  on  a  one- 
time basis  prior  to  the  award  of  a  project 
grant  identified  under  this  part  if  such 
information  has  not  been  provided 
previously  under  this  or  another 
program  for  which  the  sponsoring 
agency  is  responsible.  (Copies  of  forms 
used  to  fulfill  this  requirement  will  be 
sent  to  the  proposing  institution  by  the 
sponsoring  agency  as  part  of  the  pre- 
award  process. 

(c)  Notice  of  grant  award.  The  grant 
award  document  shall  include  at  a 
minimum  the  following: 

(1)  Legal  name  and  address  of 
performing  organization. 

(2)  Title  of  project. 

(3)  Name(s)  and  address(es)  of 
principal  investigator(s)/project 
directors). 

(4)  Identifying  grant  number  assigned 
by  the  Department 

(5)  Project  period,  which  specifies 
how  long  the  Department  intend  to 
support  the  effort  without  requiring 
reapplicatioD  for  funds. 

(6)  Total  amount  of  Federal  financial 
assistance  approved  during  the  project 
period. 

(7)  Legal  authority(ies)  under  which 
the  grant  is  awarded. 


(8)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award. 

(9)  Other  information  or  provisions 
deemed  necessary  by  the  IDepartment  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  this 
particular  project  grant. 

(d)  Obligation  of  the  Federal 
Government.  Neither  the  approval  of 
any  application  nor  the  awaid  of  any 
project  grant  shall  legally  commit  or 
obligate  CSREES  or  the  United  States  to 
provide  further  support  of  a  project  or 
any  portion  thereof. 

S  3406.25    Use  of  funds;  changes. 

(a)  Delegation  of  fiscal  responsibility. 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

(b)  Change  in  project  plans.  (1)  The 
permissible  changes  by  the  grantee, 
project  director(s),  or  other  key  project 
personnel  in  the  approved  project  grant 
shall  be  limited  to  changes  in 
methodology,  techniques,  or  other 
aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  or  die  project 
director(s)  afe  uncertain  as  to  whether  a 
change  complies  with  this  provision, 
the  question  must  be  referred  to  the 
Department  for  a  final  determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
authorized  departmental  officer  prior  to 
effecting  such  changes.  In  no  event  shall 
requests  for  such  changes  be  approved 
which  are  outside  the  scope  of  the 
approved  project. 

(3)  Chaises  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
authorized  departmental  officer  prior  to 
effecting  such  changes. 
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(4)  Transfers  of  actual  perfonnanoe  of 
the  substantive  programmatic  work  in 
whole  or  in  pait  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  in  involved,  shall  be 
requested  by  tl|e  grantee  and  approved 
in  writing  by  tl^e  authorized 
departmental  a|fficer  prior  to  effecting 
such  transfers. , 

(c)  Changes  ifi  project  period.  The 
project  period  may  be  extended  by  the 
authorized  deptartmental  officer  without 
additional  financial  support  for  such 
additional  period(s)  as  the  authorized 
departmental  Officer  determines  may  be 
necessary  to  complete  or  fulfill  the 
purposes  of  an -approved  project. 
However,  due  ip  statutory  restriction,  no 
grant  may  be  extended  beycmd  five 
years  from  the  original  start  date  of  the 
grant.  Grant  extensions  shall  be 
conditioned  uDon  prior  request  by  the 
grantee  and  aj^roval  in  writing  by  the 
authorized  departmental  officer. 

(d)  Changes  In  approved  budget 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  authorized 
departmental  officer  prior  to  instituting 
such  changes  if  the  revision  will: 

(1)  Invented  transfers  of  amounts 
budgeted  for  indirect  costs  to  absorb  an 
increase  in  dirtct  costs; 

(2)  hivolve  transfers  of  amotmts 
budgeted  for  direct  costs  to 
accommodate  changes  in  indirect  cost 
rates  negotiated  during  a  budget  period 
and  not  approyed  when  a  grant  was 
awarded;  or 

(3)  Involve  transfers  or  expenditiues 
of  amounts  requiring  prior  approval  as 
set  forth  in  the  applicable  Federal  cost 
principles.  Debaitmental  regulations,  or 
in  the  grant  a^f  ard. 

13406^   MofiiloringprograM  of  funded 


(a)  During  the  tenure  of  a  grant, 
project  directors  must  attend  at  least  one 
national  project  directors  meeting,  if 
ofliered,  in  Washingtcm,  D.C.  or  any 
other  annoimoed  location.  The  purpose 
of  the  meeting  will  be  to  discuss  project 
and  grant  management,  opportunities 
for  collaborative  efforts,  future 
directions  for  education  reform, 
research  project  management,  advancing 
a  field  of  science,  and  opportimities  to 
enhance  dissemination  of  exemplary 
end  products/results. 

(bj  An  Anntal  Performance  Report 
must  be  submitted  to  the  USDA  program 
contact  person  within  90  days  after  the 
completion  of  the  first  year  of  the 
project  and  ai^ually  thereafter  diiring 
the  life  of  the  grant.  Generally,  the 
Annual  Perfoimance  Reports  should 
include  a  summary  of  the  overall 
progress  towafd  project  objectives. 


current  problems  or  unusual 
developments,  the  next  year's  planned 
activities,  and  any  other  information 
that  is  pertinent  to  the  ongoing  project 
at  which  may  be  specified  in  the  terms 
and  conditions  of  the  award.  These 
reports  are  in  addition  to  the  aimual 
Current  Research  Information  System 
(CRIS)  reports  required  for  all  research 
grants  imder  the  award's  "Special 
Terms  and  Conditions." 

(c)  A  Final  Performance  Report  must 
be  submitted  to  the  USDA  program 
contact  person  within  90  days  after  the 
expiration  date  of  the  project.  The 
expiration  date  is  specified  in  the  award 
documents  and  modifications  thereto,  if 
any.  Generally,  the  Final  Performance 
Report  should  be  a  simmiary  of  the 
completed  project,  including:  a  review 
of  project  objectives  and 
accomplishments;  a  description  of  any 
products  and  outcomes  resulting  from 
the  project:  activities  undertaken  to 
disseminate  products  and  outcomes; 
partnerships  and  collaborative  ventures 
diat  resulted  from  the  project;  future 
initiatives  that  are  planned  as  a  resuh  of 
the  project:  the  impact  of  the  project  on 
the  project  director(s),  the  institution, 
and  the  food  and  agricultural  sciences 
higher  education  system;  and  data  on 
project  personnel  and  bmieficiaries.  The 
Final  Performance  Report  should  be 
accompanied  by  samples  or  copies  of 
any  products  or  publications  resulting 
from  or  developed  by  the  project.  The 
Final  Performance  Report  must  also 
contain  any  other  information  which 
may  be  specified  in  the  terms  and 
conditions  of  the  award. 

13406^   Oltter  Federal  atatutas  and 
regulationa  ttwt  apply. 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  part.  "These 
include  but  are  not  limited  to: 

7  CFR  part  1,  subpart  A— USDA 
implementation  of  Freedom  of 
Information  Act. 

7  CFR  part  3 — USDA  implementation 
of  0MB  Circular  No.  A-129  regarding 
debt  collection. 

7  CFR  part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Ri^ts  Act  of  1964,  as  amended. 

7  CFR  part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e.. 
Qrcular  Nos.  A-21  and  A-122)  and 
incorporating  provisions  of  31  U.S.C 
6301-6308  (the  Federal  Grant  and 
Cooperative  Agreement  Act  of  1977. 
Public  Law  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 


7  CFR  part  3017— Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement);  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants),  implementing  Executive  Order 
12549  on  dwarment  and  suspension 
and  the  Drug-Free  Woricplace  Act  of 
1988  (41  U.S.C.  701). 

7  CFR  part  3018 — ^Restrictions  on 
Lobbying,  prohibiting  the  use  of 
appropriated  funds  to  influence 
Congress  or  a  Federal  agency  in 
amnection  with  the  making  of  any 
Federal  grant  and  other  Federal 
contracting  and  financial  transactions. 

7  CFR  part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Qrants  and 
Agreements  With  Institutions  of  Higher 
Education.  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  part  3051— Audits  of 
Institutions  of  Higher  Education  and 
other  Nonprofit  Institutions. 

29  U.S.C.  794,  section  504— 
Rehabilitation  Act  of  1973,  and  7  CFR 
part  15b  (USDA  implementation  of 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  ri^ts  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
F^erally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

13406^    Confidential  aspects  of 


When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the. 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  a  grant  will  be  retained  by  the 
.  Agency  for  a  period  of  one  year.  Other 
copies  will  be  destroyed.  Such  a 
proposal  will  be  released  only  with  the 
consent  of  the  applicant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  the  final 
action  thereon. 

$3406^    Evaluation  of  program. 
Grantees  should  be  aware  that 
CSREES  may,  as  a  part  of  its  own 
program  evaluation  activities,  carry  out 


in-depth  evaluations  of  assisted 
activities.  Thus,  grantees  should  be 
prepared  to  cooperate  with  CSREES 
personnel,  or  persons  retained  by 
CSREES,  evaluating  the  institutional 
context  and  the  impact  of  any  supported 
project.  Grantees  may  be  asked  to 
provide  general  information  on  any 
students  and  faculty  supported,  in 


whole  or  in  part,  by  a  grant  awarded 
under  this  program:  information  that 
may  be  requested  includes,  but  is  not 
limited  to,  standardized  academic 
achievement  test  scores,  grade  point 
average,  academic  standing,  career 
patterns,  age,  race/ethnicity,  gender, 
Citizenship,  and  disability. 


Done  at  Washington,  D.C,  this  11th  day  of 
December  1995. 
Colien  HeffiBran, 

Acting  Administrator,  Cooperative  State 
Besearch,  Education,  and  Extension  Service. 
(FR  Doc.  95-30625  Filed  12-19-95;  8:45  am) 
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DEPARTMENT  OF  LABOR 


Pension  and 
Administration 


29  CFR  Part  251 

RIN  1210-AA53 


Welfare 

"l 


Benefits 


Proposed  Regulation  Relating  to 
Definition  of  Plan  Assets;  Participant 
Contributions 

AQENCY:  Pension  and  Welfare  Benefits 
Administration,  l!)epartment  of  Labor. 
ACTION:  Notice  ofproposed  rulemaking. 

SUMMARY:  This  docimient  contains  a 
proposed  regulation  revising  the 
definition  of  whe|i  certain  monies 
which  a  participapt  pays  to,  or  has 
withheld  by,  an  etnployer  for 
contribution  to  aii  employee  benefit 
plan  are  "plan  asiets"  for  purposes  of 
Title  I  of  the  Employee  I^rement 
Income  Security  Act  of  1974  (ERISA) 
and  the  related  p^^hibited  transaction 
provisions  of  the  Internal  Revenue  Code 
(the  Code).  This  regulation  will  provide 
guidance  to  employers  that  sponsor 
contributory  planp,  including  plans 
complying  with  section  401(k)  of  the 
Internal  Revenue  Code,  as  well  as 
fiduciaries,  partidpants,  and 
beneficiaries  of  si|ch  plans. 
DATES:  Written  c(>nments  and  requests 
to  testify  concerning  the  proposed 
regulation  must  be  received  by  February 
5, 1996.  tha  Department  has  scheduled 
a  public  hearing  on  this  proposal  on 
January  24, 1995,  and,  if  necessary^  on 
January  25. 1995.  The  hearing  will  begin 
at  10:00  am  on  both  days. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  and 
requests  to  testify  concerning  this 
proposed  regulation  to:  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5669,  U.S.  Department  of  Labor,  200 
Constitution  Ave«  N.W.,  Washington, 
DC  20210.  Attention:  Proposed 
Participant  Contribution  Regulation.  All 
submissions  will  be  open  to  public 
inspection  at  the  Public  Documents 
Room,  Pension  ai^d  Welfare  Benefits 
Administration,  \}.S.  Department  of 
Labor,  Room  N-5638,  200  Constitution 
Ave..  NW.,  Washington.  DC  20210. 
Written  comment)s  may  also  be  sent  by 
the  Internet  to  th^  following  address: 
hinz@access.digek.net.  The  hearing  on 
this  proposal  will  be  held  in  Room  N- 
3437A,  Constitution  Ave.,  N.W., 
Washington,  DC  20210. 

FOR  FURTHER  INFOfUMATION  CONTACT: 
Rudy  Nuissl,  Offijce  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 


(202)  2ia-7461: »  WilUam  W.  Taylor, 
Plfm  Benefits  Security  Division,  Office 
of  the  Solicitor,  U.S.  Department  of 
Labor,  Washington,  DC  (202)  219-9141. 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  In  1988, 
the  Department  of  Labor  (the 
Department)  published  a  final 
regulation  defining  when  certain  mpnies 
that  a  participant  pkys  to,  or  has  .^'~ 
withheld  by,  an  employer  for         -     y 
contribution  to  a  plan  are  "plan  assets" 
for  purposes  of  Title  I  of  ERJSA  and  the 
related  prohibited  transaction 
provisions  of  the  Code.^  53  FR  17628 
(May  17, 1988).  The  final  regulation 
provided  that  the  assets  of  the  plan 
include  amounts  (other  than  union 
dues)  that  a  participant  or  beneficiary 
pays  to  an  employer,  or  amounts  that  a 
participant  has  withheld  frcan  his  or  her 
wages  by  an  employer,  for  contribution 
to  the  plan  as  of  the  earliest  date  on 
which  such  contributions  can 
reasonably  be  segregated  bom  the 
employer's  general  assets,  but  in  no 
event  to  exceed  90  days  from  the  date 
on  which  such  amounts  are  received  by 
the  employer  (in  the  case  of  amounts 
that  a  participant  or  beneficiary  pays  to 
an  employer]  or  90  days  fixim  the  date 
on  which  such  amoimts  would 
otherwise  have  been  payable  to  the 
participant  in  cash  (in  the  case  of 
amounts  withheld  by  an  employer  from 
a  participant's  wages). ^  This  final  rule 
was  based  on  a  record  developed  with 
respect  to  a  proposed  regulation 
published  in  1979.  44  FR  50363  (August 
28, 1979). 

Except  as  provided  in  ERISA  §  403(b). 
plan  assets  are  required  to  be  held  in 
trust  by  one  or  more  trustees.'  ERISA 


<  The  Secretary  of  Labor  has  authority  to  issue 
regulations  relating  to  section  4975  of  the  Internal 
Revenue  Code  pursuant  to  section  102  of 
Keorganization  Plan  No.  4  of  1978.  S  U.S.C.  App- 
les. For  the  sake  of  clarity,  the  remainder  o^e 
preamble  refers  only  to  Title  I  of  ERISA.  However, 
these  references  apply  to  the  corresponding 
provisions  of  section  4975  of  the  Code  as  well. 

'  The  Department  has  taken  the  position  that 
elective  contributions  to  an  employee  benefit  plan, 
whether  made  pursuant  to  a  salary  reduction 
agreement  or  otherwise,  constitute  amounts  paid  to 
or  withheld  by  an  employer  (i.e.,  participant 
contributions)  within  the  scope  of  §  2510.3-102, 
without  regard  to  the  treatment  of  such 
contributions  under  the  Internal  Revenue  Code.  Seit 
53  FR  29660  (Aug.  8. 1988). 

'  ERISA  §  403(b)  contains  a  number  of  exception* 
to  the  trust  requirement  for  certain  types  of  asset*, 
including  assets  which  consist  of  insurance 
contracts,  and  for  certain  types  of  plans.  In 
addition,  the  Secretary  has  issued  a  technical 
release,  T.R.  92-01,  which  provides  that,  with 
respect  to  certain  welfare  plans  (e.g.,  cafeteria 
plans),  the  Department  will  not  assert  a  violation  of 
the  trust  or  certain  reporting  requirements  in  any 
enforcement  proceeding,  or  assess  a  civil  penalty 
for  certain  reporting  violations,  involving  such 
plans  solely  because  of  a  failure  to  hold  participant 
contributions  in  trust.  57  FR  23272  Qune  2,  1992), 
58  FR  45359  (Aug.  27,  1993). 


§  403(a),  29  U.S.C  1103(a).  In  addition. 
ERISA's  fiduciary  responsibility 
provisions  apply  to  the  management  of 
plan  assets.  Among  other  things,  these 
provisions  make  clear  that  the  assets  of 
a  plan  may  not  inure  to  the  benefit  of 
any  employer  and  shall  be  held  for  the 
exclusive  purpose  of  providing  benefits 
to  participants  in  the  plan  and  their 
beneficiaries,  and  defraying  reasonable 
expenses  of  administering  the  plan. 
ERISA  §§403-404,  29  U.S.C.  1103- 
1104.  TTiey  also  prohibit  a  broad  array 
of  transactions  involving  plan  assets. 
ERISA  §§  406-408,  29  U.S.C.  1 106- 
1108.  Employers  who  fail  to  transmit 
promptly  participant  contributions,  and 
plan  fiduciaries  who  fail  to  collect  those 
amounts  in  a  timely  manner,  will 
violate  the  requirement  that  plan  assets 
be  held  in  trust;  in  addition,  such 
employers  and  fiduciaries  may  be 
engaging  in  prohibited  transactions. 

As  was  noted  in  the  preamble  to  the 
final  regulation  published  in  1988,  the 
Department  of  Justice  takes  the  position 
that,  imder  18  U.S.C.  664,  the 
embezzlement,  conversion,  abstraction, 
or  stealing  of  "any  of  the  moneys,  fimds, 
securities,  premiums,  credits,  property, 
or  other  assets  of  any  employee  welfare 
benefit  plan  or  employee  pension 
benefit  plan,  or  any  fimd  connected 
therewith"  is  a  criminal  offense,  and 
that  under  such  language,  criminal 
prosecution  may  go  forward  in 
situations  in  which  the  participant 
contributions  is  not  a  plan  asset  for 
purposes  of  Title  I  of  ERISA.  The  final 
regulation  defined  when  participant 
contributions  become  "plan  assets"  only 
for  the  pvirposes  of  Title  I  of  ERISA  and 
the  related  prohibited  transaction  excise 
tax  provisions  of  the  Code.  The 
Department  reiterates  that  this 
regulation  may  not  be  relied  upon  to  bar 
criminal  prosecutions  pursuant  to  18 
U.S.C.  664. 

Similarly,  the  Department  wishes  to 
reemphasize  its  view,  expressed  in  the 
preamble  to  the  final  regulation,  that  in 
circumstances  in  which  the  employer 
clearly  converts  participant 
contributions  to  its  own  use,  such 
amounts  are  considered  "segregated." 
and  thus  will  be  "plan  assets". 

The  Need  for  a  Proposed  Regulation 

Although  the  Department  believes 
that,  in  the  vast  majority  of  contributory 
employee  benefit  plans,  participant 
contributions  are  handled  vdth 
integrity,  recent  investigations 
conducted  by  the  Department  have 
revealed  numerous  violations  related  to 
employers'  delay  in  transmitting  or 
failing  to  transmit  to  employee  benefit 
plans  amoimts  that  a  participant  or 
beneficiary  pays  to  an  employer,  or 


amounts  that  employers  withhold  from 
participants'  wages,  for  contribution  to 
the  plans.  Evidence  uncovered  in 
ongoing  investigations  indicates  that 
sudi  delays  are  not  uncommon.'*  The 
above  described  recent  enforcement 
activities  focused  on  participant 
contribution  indicate  a  significantly 
higher  frequency  of  violations  for  such 
investigations  than  the  Department 
encounters  in  general.^ 

In  addition,  the  Department, 
responding  to  requests  for  technical 
assistance  bom  employers  and 
participants,  has  received  information 
that  many  employers  who  receive 
participant  contributions  are  under  the 
misimpression  that  the  current 
regulation  permits  a  delay  of  up  to  90 
days  in  segregating  such  contributions, 
even  if  the  participant  contributions  can 
reasonably  be  segregated  much  sooner. 
The  Department  has  also  received 
similar  information  from  a  variety  of 
other  sources.  Such  delays  deprive 
participants  of  earnings  on  their 
contributions  and  increase  the  risk  to 
participants  and  their  beneficiaries  that 
their  contrtt)utions  will  be  lost  due  to 
the  employer's  insolvency  or 
misappropriation  by  the  employer. 

In  order  to  better  protect  the  security 
of  participant  contributions  to  employee 
benefit  plans,  the  Department  beUeves 
that  the  final  regulation  published  in 
1988  must  be  revised.  It  is  important  to 
clarify  that  participant  contributions 
become  plan  assets  as  soon  as  they  can 
reasoniibly  be  segregated  from  the 


Type  of  depositor 


Semi-Weekly  Depositor  (more  than  $50,000  of 
Federal  Income,  Social  Security  and  Medn 
care  taxes  (collectively,  employment  taxes) 
reported  for  12-month  period  ending  last 
June  30). 

Monthly  Depositor  (850,000  or  less  of  employ- 
ment taxes  reported  for  12-month  period 
ending  on  the  previous  June  30). 

Either  semi-weeWy  or  monthly  depositor,  If 
SI  00.000  or  more  in  employment  taxes  are 
accumulated  on  any  date; 


employer's  general  assets.  In  addition, 
the  Department  believes  that  the  90-day 
maximum  period  under  1988  regulation 
is  too  long,  given  the  abuses  that  have 
been  uncovered  by  the  Department's 
investigations,  and  improvements  in 
cash  management  and  payroll 
processing  practices  since  the  final 
regulation  was  adopted. 

The  Proposed  Regulation 

This  document  contains  a  proposal  to 
revise  the  regulation  at  29  CFR  2510.3- 
102  by  changing  the  maximum  period 
during  which  participant  contributions 
to  an  employee  benefit  may  be  treated 
as  other  than  "plan  assets".  Under  the 
current  regulation,  the  maximvun  period 
is  90  days  from  the  date  on  which  the 
participant  contributions  are  received 
by  the  employer  (for  amoimts  that 
participants  or  beneficiaries  pay  to  the 
employer)  or  would  otherwise  have 
been  payable  to  the  participants  in  cash 
(for  amounts  that  the  employer 
withholds  from  the  participants'  wages). 

Under  the  proposed  rule,  the 
maximum  period  for  an  employer  to 
transmit  participant  contributions  to  the 
plan  would  be  the  same  number  of  days 
as  the  period  in  which  the  employer  is 
required  to  deposit  withheld  income 
taxes  and  employment  taxes  under  rules 
promulgated  by  the  Internal  Revenue 
Service  (IRS).  The  currently  applicable 
rules  are  codified  at  26  CFR  31.6302-1.6 
In  general,  these  rules  require  employers 
who  have  reported  more  than  $50,000  of 
withheld  income  taxes  and  employment 

Date  withheld 

Wednesday,  Thursttey,  and/or  Friday 

Saturday,  Sunday,  Monday  and/or  Tuesday  .... 

In  any  day  during  a  calendar  month  

Not  relevant  


taxes  for  a  prior  12-month  "lookback" 
period  (defined  as  "semi-weekly 
depositors")  to  make  tax  deposits  to  a 
Federal  Reserve  Bank  or  authorized 
financial  institution  within  a  few  days 
of  withholding  from  wages.  Employers 
who  have  reported  $50,000  or  less  of 
withheld  income  taxes  and  employment 
taxes  in  the  lookback  period  are  defined 
as  "monthly  depositors"  and  must  make 
such  deposits  on  or  before  the  15th  day 
of  the  month  following  the  month  in 
which  the  employees'  wages  are  paid. 

In  addition,  the  IRS  regulations  reflect 
the  statutory  requirement  that  an 
employer  who  has  accumulated  on  any 
day  $100,000  in  withheld  income  taxes 
and  employment  taxes  must  deposit 
such  taxes  by  the  next  banking  day.  26 
U.S.C.  6302(g).  If  an  employer 
accumulates  less  than  a  $500  tax 
liability  during  a  calendar  quarter,  no 
deposits  are  required;  the  tax  is  paid 
with  the  filing  of  the  tax  return  for  the 
quarter.'  The  Department  solicits 
comments  on  the  appropriateness  of 
including  these  two  special  rules  to  the 
general  tax  deposit  rules  in  the  IRS 
regulation. 

The  proposed  rule  would  require 
employer^  who  cannot  reasonably 
segregate  participant  contributions  at  an 
earlier  date  to  treat  such  amounts  as 
plan  assets  within  the  same  time  frame 
that  the  employer  is  required  to 
segregate  and  deposit  withheld  income 
taxes  and  employment  taxes.  The 
following  table  illustrates  the  basic  time 
periods  specified  in  the  IRS  regulations: 


Date  deposit  due 


Following  Wednesday. 
Following  Friday. 


By  the  15th  of  the  following  calendar  month. 


Next  banking  day  after  the  $100,000  in  em- 
ployment taxes  was  accumulated. 


For  example,  a  semi-weekly  depositor 
that  pays  its  employees  on  Wednesday, 
December  13,  is  required  to  deposit 
withheld  income  taxes  and  employment 
taxes  by  the  following  Wednesday 
(December  20).  Under  the  proposed 


rule,  any  participant  contributions 
withheld  on  December  13  would 
become  plan  assets  as  soon  as  they 
could  reasonably  be  segregated  fiom  the 
employer's  general  assets,  but  no  later 
than  December  20.  Participant 


contributions  that  are  paid  separately  by 
employees  or  former  employees  to  tbe 
employer  would  be  subject  to  the  same 
time  frames.  For  example,  if  a  semi- 
weekly  depositor  receives  a 
participant's  payment  on  Monday. 


« In  the  Spring  of  1995  PWBA  began  a  project  to 
investigate  misuse  of  employee  contributions  to 
employee  benefit  plans  and  in  particular  in  401(k) 
plans.  As  of  October  31, 1995  there  were  417 
employee  contribution  investigations  open  and  130 
cases  were  closed  during  the  year.  More  than  S3.7 
million  has  been  recovered  through  voluntary 
compliance  in  situations  where  employee 
contribution*  were  not  placed  in  trust  for 
participant*. 


'  Of  the  130  closed  employee  contribution  cases, 
44,  or  33.8  percent  of  closed  cases,  resulted  in 
findings  of  violations  of  ERISA's  fiduciary 
provisions.  This  compares  to  a  finding  of  fiduciary 
violatioiu  in  12  percent  of  all  other  closed  cases  in 
FY  95. 

•See  also  IRS  Publication  15  (Cat.  No.  lOOOOW) 
Circular  E,  Employer's  Tax  Guide  (Rev.  January 
1995)  and  IRS  Notice  931  (Rev.  October  1995). 


'  The  Department  recognizes  that  mistakes  may 
occur  in  the  processing  of  participant  contribution*. 
It  is  the  Department's  view  that  ERISA  does  not 
prevent  the  return  of  any  mistaken  contributions 
nor  the  ability  to  make  correcting  contribution* 
after  the  mistakes  are  discovered.  See  ERISA 
$  403(c).  29  U.S.C  11 103(c). 
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December  18,  the  payment  amoimt 
would  become  plan  assets  as  soon  as 
they  could  reasotiably  be  segregated 
from  the  employer's  general  assets,  but 
no  later  than  the  following  Friday, 
December  22. 

Because  the  IR$  tax  deposit  rules  are 
generally  applic^le  to  employers,  the 
Department  expects  that  employers  who 
sponsor  contributory  employee  benefit 
plans  are  familiar  with  and  have 
systems  in  place  to  comply  with  the  IRS 
requirements."  Tbus,  the  Department 
believes  that  applying  these  same  rules 
in  determining  wjhen  the  m«yimiifn 
period  beyond  vt^ch  participant 
contributions  mipt  be  treated  as  plan 
assets  should  not  result  in  serious 
inconvenience  or  expense  for  such 
employers.  The  Department  believes 
that  currently  available  cash 
management  andi  payroll  processing 
technology  allows  the  segregation  of 
participant  contributions  within  the 
maximum  periodj  proposed  in  this 
document.  Furthermore,  the  final 
regulation  published  in  1988  requires 
that  participant  contributions  be  treated 
as  plan  assets  as  loon  as  they  can 
reasonably  be  segp«gated  from  the 
employer's  general  assets.  As  »  result, 
this  proposed  change  will  not  be 
material  for  many  employers  who  have 
complied  with  the  final  regulation 
published  in  1984-  The  Department 
recognizee  that  sqme  employers 
perceive  difficulties  in  the  transfiar  of 
participant  contributions  to  the  plan 
that  they  do  not  have  in  the  deposit  of 
Meral  employm^t  taxes.  The 
Department  solicits  comments  as  to  any 
^pacific  burdens  |nd  associated  costs  of 
this  kind.  The  Department  also  requests 
comments  on  the^ansition  period 
needed  for  onployers  and  service 
providers,  especially  small  businesses, 
to  mdw  chai^^  in  jwactices  that  may 
be  necessary  to  cdmply  with  the 
pimoeal  if  it  is  adopt«l 

Although  the  ptopcMed  rule  would 
not  change  the  reftuiremmt  that 
participant  omtrioutions  be  treated  as 
plan  assets  at  the  earliest  date  they  can 
raasnniihly  be  segregated  fitMn  the 
employer's  gmertl  assets,  rhunging  the 
regulations  to  prcWide  for  an  outer  limit 
that  confonns  to  RS  requirements  will 
allow  the  Departqient  and  plan 
participants  to  mwe  quickly  and  easily 
determine  that  a  violiUion  has  occiirred. 
This  will  assist  tfaie  Department  in  its 
increased  monitoring  and  enforcement 
in  this  area,  as  it  reduces  the  room  for 
argument  as  to  how  rapidly  participant 
cootiibations  mtist  be  segregated  from 


'TIm  Otpartraant  uqdarcuiids  that  ino«t 
■Bpioyws  who  sponwir  aaction  401<k)  plan*  «ra 
"MBi-WMkly  dafMMitqn"  undar  tfaa  IRS  rules. 


the  onployer's  general  assets.  In 
addition,  changing  the  ninety-day  limit 
for  treating  participant  contributions  as 
other  than  "plan  assets"  reduces  the  risk 
of  loss  that  exists  when  employers 
improperly  hold  participant 
contributions  in  their  general  assets  for 
the  maximum  period  rather  than 
segregating  them  from  the  employer's 
general  assets  at  the  earliest  reasonable 
date. 

The  proposed  rule  does  not  include 
an  alternative  proposal  for  a  maximum 
period  based  on  a  fixed  period  of  days 
(such  as  15  days),  but  the  Department 
may  consider  adopting  such  a  rule  in 
place  of  the  rule  described  above  if 
adopting  the  IRS  tax  deposit  rules  as  the 
maximum  period  for  segregating 
participant  contributions  would  place 
an  undue  burden  on  plan  sponsors. 
Commenters  may  wish  to  address  the 
advantages  or  disadvantages  of  using  a 
fixed  period  of  days  or  some  other 
formulation  for  a  maximum  period 
when  they  provide  comments  on  the 
proposed  rule. 

Tne  Department  also  welcomes 
comments  on  the  advisability  of  other 
measures  that  it  might  consider  to 
address  the  problem  of  delays  in 
transmitting  participant  contributions  to 
plans,  such  as,  for  example, 
requirements  for  more  frequent 
disclosure  to  participants  of  participant 
contributions  and  account  balances  by 
theplan. 

This  dociunent  also  modifies  the 
language  in  section  2510.3-102  to 
emphasize  that  the  assets  of  a  plan 
include  participant  contributions  as  of 
the  earliest  date  on  which  such 
contributions  can  reasonably  be 
segregated  from  the  employer's  general 
assets.  Although  this  modification 
would  not  change  the  effect  of  the 
existing  regulation,  the  Department 
expects  that  the  proposed  new  language 
will  reduce  the  likelihood  that 
employers  will  incorrectly  believe  that 
the  maximum  period  in  the  proposed 
rule  is  a  safie  harbor  and  that  they  may 
delay  the  segregation  of  participant 
contributions  up  to  the  maximum 
period. 

Effective  Date  <tf  Regoladon 

Pursuant  to  the  requirements  of  the 
Administrative  Procedure  Act  at  S 
U.S.C.  553(b),  the  Department  is 
publishing  this  notice  of  proposed 
rulemaking  for  notice  and  comment  and 
will  imimudgate  this  rule  in  final  form 
subsequent  to  s\ich  comment  period. 
The  Department  expects  to  issue  a  final 
rule  45  days  following  the  close  of  the 
comment  period.  The  Department  has 
determined  to  propose  that  the  final  rule 
will  be  efEsctive  60  days  after  its 


publication,  which  the  Department 
believes  will  allow  sufficient  time  for  an 
appropriate  transition  to  the  new 
maximtun  periods.  The  Department 
solicits  comments  regarding  the 
appropriate  effective  date  for  the  final 
regulation. 

Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  regulation  would  not  have  a 
significant  economic  impact  on  small 
plans  or  other  small  entities.  The 
regulation  would  describe  when 
contributions  made  by  a  participant  of 
a  plan  subject  to  ERISA  or  to  the  related 
prohibited  transaction  excise  tax 
provisions  of  the  Internal  Revenue  Code 
must  be  transmitted  to  the  plan  by  an 
employer  withholding  the 
contributions.  The  Department  solicits 
comments  on  whether  the  proposal  is 
likely  to  have  a  significant  economic 
impact  on  small  entities.  The 
Department  also  requests  comments 
from  small  entities  regarding  what,  if 
any,  special  problems  they  anticipate 
they  may  encounter  if  the  proposal  were 
to  be  adopted,  and  what  changes,  if  any, 
could  be  made  to  minimize  these 
problems. 

ExeciitiTe  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Department 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in,  among 
other  things,  a  rule  raising  novel  poUcy 
issues  arising  out  of  the  I^esident's 
priorities. 

Pursuant  to  the  terms  of  the  Executive 
Oder,  the  Department  has  determined 
that  this  regulatory  action  is  a 
"significant  regulatory  action"  as  that 
term  is  used  in  Executive  Order  12866 
because  the  action  would  raise  novel 
policy  issues  arising  out  of  the 
President's  prioritie8.-Thus,  the 
Department  believes  this  notice  is 
"significant,"  and  subject  to  C^vIB 
review  on  that  basis.  'The  Department 
also  solicits  comments  on  potential 
economic  effects  of  this  proposed  rule 
in  the  context  of  Executive  Order  12866, 
and  any  evidence  with  respect  to 
whether  or  not  this  proposed  rule  may 
be  "economically  significant". 

Paperwork  Reduction  Act 

The  regulation  being  issued  here  is 
not  subject  to  the  requirements  of  the 
Paperworii  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  because  it  does  not 


contain  an  "information  collection 
request"  as  defined  in  44  U.S.C. 
3502(11). 

Statutory  Authority 

The  proposed  regulation  would  be 
adopted  pursuant  to  the  authority 
contained  in  section  505  of  ERISA  (Pub. 
L.  93-406,  88  Stat.  894;  29  U.S.C.  1135) 
and  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978),  effective  December  31, 1978  (44 
FR  1065,  January  3, 1979).  3  CFR  1978 
Comp.  332,  and  under  Secretary  of 
Labor's  Order  No.  1-87,  52  FR  13139 
(Apr.  21, 1987). 

List  of  Subjects  in  29  CFR  Part  2510 

Employee  benefit  plans,  Employee 
Retirement  Income  Seoirity  Act, 
Pensions,  Plan  assets. 

PART  2510-(AMENDED] 

1.  The  authority  for  Part2510  is 
revised  to  read: 

Anlhority:  Sees.  3(2),  111(c).  505,  Pub.  L. 
93-406,  88  Stat.  852.  894  (29  U.S.C.  1002(2), 
1031, 1135);  Secretary  of  Labor's  Order  No. 
27-74. 1-86  (51  FR  3521.  January  28, 1986), 
1-67  (52  FR  13139,  April  21, 1987),  and 
Labor  Management  Services  Administration 
Order  No.  2-6. 

Section  2510.3—40  is  also  issued  under  sec. 
3(40).  Pub.  L.  97-473,  96  Stat.  2611.  2612  (29 
U.S.C  1002(40)). 

Section  2510.3-101  is  also  issued  under 
sec  102  of  Reorganization  Plan  No.  4  of  1978 
(43  FR  47713,  October  17, 1978),  effective 
December  31, 1978  (44  FR  1065,  January  3, 
1978),  3  CFR  1978  Comp.  332  and  sec. 
11018(d)  of  Pub.  L.  99-272, 100  Stat.  82. 

Section  2510.3-102  is  also  issued  under 
sec.  102  of  Reorganization  Plan  No.  4  of  1978 
(43  FR  47713,  October  17, 1978),  effective 
December  31, 1978  (44  FR  1065,  January  3, 
1978).  3  CFR  1978  Comp.  332. 

2.  Section  2510.3-102  is  revised  to  read  as 
follows: 


2Sia3-102    DeflnMon  of  "plan  asaets"— 
participant  contributions. 

(a)  General  rule.  For  purposes  of 
Subtitle  A  and  Paris  1  and  4  of  Subtitle 
B  of  Title  I  of  ERISA  and  section  4975 
of  the  hitemal  Revenue  Code  only  (but 
without  any  implication  for  and  may 
not  be  relied  upon  to  bar  criminal 
prosecutions  under  18  U.S.C.  664),  the 
assets  of  the  plan  include  amounts 
(other  than  union  dues)  that  a 
participant  or  beneficiary  pays  to  an 
employer,  or  amounts  that  a  participant 
has  withheld  from  his  wages  by  an 
employer,  for  contribution  to  the  plan  as 
of  the  earliest  date  on  whicksuch 
contributions  can  reasonably  be 
segregated  from  the  employer's  general 
assets. 

(b)  Maximum  time  period.  In  no  event 
shall  the  date  determined  pursuant  to 


paragraph  (a)  of  this  section  occur  later 
than  the  end  of  period  of  time  during 
which  the  employer  is  required  to  make 
federal  tax  deposits  for  withheld  income 
taxes  and  taxes  under  the  Federal 
Insurance  Contributions  Act  under 
legulations  issued  at  26  CFR  31.6302-1, 
measured  from  the  date  on  which  such 
amoimts  are  received  by  the  employer 
(in  the  case  of  amounts  that  a 
participant  or  beneficiary  pays  to  an 
employer)  or  the  date  on  which  such 
amounts  would  otherwise  have  been 
payable  to  the  participant  in  cash  (in  the 
case  of  amoimts  withheld  by  an 
employer  from  a  participant's  wages), 
(c)  Examples,  "the  requirements  of 
this  section  are  illustrated  by  the 
following  examples: 

(1)  Employer  W  is  a  small  company 
with  a  small  number  of  employees  at  a 
single  payroll  location.  W  maintains  a 
plan  under  section  401  (k)  of  the  Internal 
Revenue  Code  in  which  all  of  its 
employees' participate.  W's  practice  is  to 
issue  a  single  check  to  the  trust  that  is 
maintained  imder  the  plan  in  the 
amount  of  the  total  withheld  employee 
contributions  within  two  days  of  the 
date  on  which  the  employees  are  paid. 
Under  applicable  Internal  Revenue 
Service  fmleral  tax  deposit  rules,  W  is  a 
"monthly  depositor"  as  defined  at  26 
CFR  31.6302-l(c)(l).  Under  these  rules 
W  must  deposit  withheld  federal 
income  taxes  and  employment  taxes  no 
later  than  the  15th  of  the  month 
following  the  month  in  which  the 
relevant  wages  are  paid.  In  view  of  the 
relatively  small  number  of  employees 
and  the  fact  that  they  are  paid  from  a 
single  location,  W  could  reasonably  be 
expected  to  transmit  participant 
contributions  to  a  trust  witMn  two  days 
after  the  employee's  wages  are  paid. 
"Therefore,  the  assets  of  W's  401(k)  plan 
include  the  participant  contributions 
attributable  to  any  pay  period  as  of  the 
date  two  days  from  the  close  of  such 
period,  even  though  IRS  federal  tax 
deposit  rules  allow  W  substantially 
more  time  in  which  to  make  tax 
deposits. 

(2)  Employer  X  is  a  large  national 
corporation  which  sponsors  a  section 
401  (k)  plan.  X  has  several  payroll 
centers  and  uses  an  outside  payroll 
processing  service  to  pay  employee 
wages  and  process  deductions.  Each 
payroll  center  has  a  different  pay 
period.  Each  center  maintains  separate 
accounts  on  its  books  for  purposes  of 
accounting  for  that  center's  payroll 
deductions  and  provides  the  outside 
payroll  processor  the  data  necessary  to 
prepare  employee  paychecks  and 
process  deductions.  The  payroll 
processing  service  has  adopted  a 
procedure  imder  which  it  issues  the 


employees'  paychecks  when  due  and 
deducts  all  payroll  taxes  and  elective 
employee  deductions.  It  deposits 
withheld  income  and  employment 
payroll  taxes  writhin  the  time  frame 
specified  by  26  CFR  31.6302-1  and 
forwards  a  computer  data  tape 
representing  the  total  payroll 
deductions  for  each  employee,  for  a 
month's  worth  of  pay  periods,  to  a 
centralized  I'ocation  in  X,  where  the  data 
tape  is  checked  for  accuracy.  A  single 
check  representing  the  aggregate 
participant  contributions  for  the  month 
is  issued  to  the  plan  by  the  employer. 
X  believes  that  this  procedure,  which 
takes  7  days  after  receipt  of  the  date  tape 
to  complete,  permits  segregation  of 
participant  contributions  at  the  earliest 
practicable  time  and  avoids  mistakes  in 
the  allocation  of  contribution  amoimts 
for  each  participant.  X,  however,  is  a 
"semi-weekly  depositor"  under  the 
Internal  Revenue  Service's  Federal 
Deposit  Rules  and  makes  Federal  tax 
deposits  within  the  time  frames,  set 
forth  in  those  IRS  rules.  Under 
paragraphs  (a)  and  (b)  of  this  section, 
the  assets  of  the  plan  include  the 
participant  contributions  as  soon  as  X 
could  reasonably  be  expected  to 
segregate  the  contributions  from  its 
general  assets,  but  in  no  event  later  than 
the  date  on  which  the  employer  would 
be  required  to  deposit  withheld  income 
taxes  and  employment  taxes  under  26 
CFR  31.6302-1.  The  participant, 
contributions  become  plan  assets  no 
later  than  end  of  the  time  period  within 
which  X  is  required  to  deposit  withheld 
income  taxes  and  employment  taxes. 

(3)  Employer  Y  is  medium-sized 
company  which  maintains  a  self- 
insured  contributory  group  health  plan. 
Several  former  employees  have  elected, 
pursuant  to  the  provisions  of  ERISA 
§602.  29  U.S.C.  1162,  to  pay  Y  for 
continuation  of  their  coverage  under  the 
plan.  Y  is  a  semi-weekly  depositor  of 
withheld  Federal  income  taxes  and 
employment  taxes.  Under  paragraphs  (a) 
and  (b)  of  this  section,  the  assets  of  the 
plan  include  the  former  employees' 
payments  as  soon  as  Y  could  reasonably 
be  expected  to  segregate  the  payments 
from  its  general  assets,  but  in  no  event 
later  than  the  date  on  which  Y  would  be 
required  to  deposit  the  payment 
amounts  if  the  payments  were  withheld 
from  Federal  income  taxes  or 
employment  taxes.  A  former  employee's 
payment  received  on  a  Monday  would 
have  become  plan  assets  no  later  than 
the  following  Friday. 

(d)  Effective  date.  This  section  is 
effective  60  days  after  date  of 
publication  of  final  regulation. 
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Signed  at  Wash^igton,  DC.  this  14tfa  day  of 
December  1995.    I 
Alan  D.  Lebowitu 

Deputy  Assistant  Secretary  for  Program  . 
Operations,  Pensian  and  Welfare  Benefits 
Administiation.  IAS.  Department  of  Labor. 

[FR  Doc.  95-30783  Filed  12-19-95;  8:45  amj 
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Part  VI 


Department  of  the  Treasury 

Office  of  the  Comptroller  of  the  Currency 
12  CFR  Part  3 

Federal  Reserve  System 

12  CFR  Parts  208  and  225 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  325 

Capital;  Capital  Adequacy  Guidelines; 
Joint  Final  Rule 
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W  I        M 

DEPAirrMENT  OP  THE  TREASURY 

Oflloe  of  tiM  Comptroller  of  tlw 
Currency 

12CFRPart3 
{DoelgMNa96-2q 
MN  15S7-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CPR  Parts  208  «nd  225 

[ReguMlons  H  and  Y;  Docket  Na  R-4e48] 

FEDERAL  DEPOSfT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN3064-AB54 

CapltBi;  Capital  Actaquaey  Qui<Min«s 

AQINCCS:  Office  of!  the  Comptroller  of 
the  Currency  (OCC).  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);land  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTXM:  Joint  final  iiule. 

MMMARV:  The  OCC.  Board,  and  the 
FDIC  (Agencies)  are  amending  their 
respective  risk-based  capital  guidelines 
to  modiiy  the  definition  of  the  OECD- 
based  group  of  countries.  The 
amendment  excludes  from  the  OECD- 
based  group  of  couBtries  any  coimtry 
that  has  rescheduled  its  external 
sovereign  debt  within  the  previous  five 
years.  The  amendment  also  clarifies  that 
the  OECD-based  group  of  countries 
includes  all  countries  that  are  members 
of  the  OECD.  regardlesa  of  their  date  of 
entry  into  the  GECp.  The  effect  of  the 
amendment  would  Iw  to  increase  the 
amount  of  capital  that  banks  are 
required  to  hold  against  claims  on  the 
governments  and  banks  of  an  OECD 
country,  in  the  event  that  the  country 
were  to  reschedule  Its  external 
sovereign  debt.  This  action  is  being 
taken  to  conform  with  a  change  in  the 
Basle  Accord  on  risk-based  capital  that 
was  adopted  by  the  Basle  Committee  on 
Banking  Supervision  (Basle  Committee) 
on  April  15, 1995. 

EFFECTIVE  DATE:  April  1.  1996. 
FOR  FURTHen  INFORMATION  CONTACT: 
OCC:  Geoffirey  While,  Senior 
International  Economic  Advisor, 
International  Banking  and  Finance 
Department,  (202)  874-5235;  Saumya 
Bhavsar,  Attorney,  Legislative  and 
Regulatory  Activiti^  Division,  (202) 
874-5090;  Ronald  Shimabukuro,  Senior 
Attorney,  Legislative  and  Regulatory 
Activities  Division,  (202)  874-5090;  or 
Roger  Tufts,  Senior  Economic  Advisor, 
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Office  of  the  Chief  National  Bank 
Examiner,  (202)  874-5070;  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 

Board:  Roger  Cole,  Deputy  Associate 
Director.  (202)  452-2618;  Norah  Barger. 
Manager,  (202)  452-2402;  Robert 
Motyka.  Supervisory  Finandai  Analyst, 
(202)  452-3621:  Division  of  Banking 
Supervision  and  Regulation;  or  Greg 
Baer,  Managing  Senior  Coimsel.  Legal 
Division,  (202)  452-3236;  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitutitm 
Avenue,  NW.,  Washington,  DC  20551. 
For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf. 
Dorothea  Thompson,  (202)  452-3544. 

FDIC:  For  supervisory  purposes, 
Stephen  G.  Pfeifer,  Examination 
Specialist,  Accounting  Section,  Division 
of  Supervision,  (202)  898-8904;  fior  legal 
purposes,  Dirck  A.  Hargraves,  Attorney. 
Legal  Division,  (202)  898-7049;  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  DC  20420. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

In  1988,  the  central  bank  governors  of 
the  Group  of  Ten  (G-10)  countries 
endorsed  a  framework  for  international 
risk-based  capital  guidelines  entitled 
"International  Convergence  of  Capital 
Measurement  and  Capital  Standards" 
(commonly  referred  to  as  the  Basle 
Accord).'  Under  the  frvmeworic,  risk- 
wei^ted  assets  are  calculated  by 
assigning  assets  and  olf-balance-sheet 
items  to  broad  categories  based 
primarily  oa  their  credit  risk:  that  is,  the 
risk  that  a  banking  organization  will 
incur  a  loss  due  to  an  obligor  or 
counterparty  default  on  a  transaction. 
Risk  weights  range  from  zero  percent, 
for  assets  with  minimal  credit  risk  (such 
as  U.S.  Treasury  securities),  to  100 
percent,  which  is  the  risk  weight  that 
applies  to  most  private  sector  claims, 
including  commercial  loans.  In  1989, 
the  Agencies  adopted  risk-based  capital 
guidelines  implementing  the  Basle 
Accord  for  the  banking  organizations 
they  supervise. 

While  the  Basle  Accord  focuses 
primarily  on  credit  risk,  it  also 
incorporates  country  transfer  risk 
considerations.  Transfer  risk  generally 
refers  to  the  possibility  that  an- asset 
cannot  be  serviced  in  the  currency  of 
payment  because  of  a  lack  of,  or 
restraints  on,  the  availability  of  needed 


foreign  exchange  in  the  country  of  the 
obligor. 

In  addressing  transfer  risk,  the  Basle 
Committee  members  examined  several 
methods  for  assigning  obligations  of 
foreign  countries  to  the  various  risk 
categories.  Ultimately,  the  Basle 
Committee  decided  tO  use  a  defined 
group  of  countries  considered  to  be  of 
high  credit  standing  as  the  basis  for 
differentiating  claims  on  foreign 
governments  and  banks.  For  this 
purpose,  the  Basle  Committee 
determined  this  group  to  be  the  full 
members  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD),  as  well  as 
countries  that  have  concluded  special 
lending  arrangements  with  the 
International  Monetary  Fund  (IMF) 
associated  with  the  IMF's  General 
Airangements  to  Borrow.  2  These 
countries,  referred  to  in  the  Agencies' 
risk-based  capital  guidelines  as  the 
OECD-based  group  of  countries, 
encompass  most  of  the  world's  major 
industrial  countries,  including  all 
members  of  the  G-10  and  the  European 
Union. 

Under  both  the  Basle  Accord  and  the 
Agencies'  risk-based  capital  gmdelines, 
claims  on  the  governments  and  banks  of 
the  OECD-based  group  of  countries 
generally  receive  lower  risk  weights 
than  corresponding  claims  on  the 
governments  and  banks  of  non-OECD 
countries.  Specifically,  the  Agencies' 
guidelines  provide  for  the  follovtring 
treatment: 

•  Direct  claims  on,  and  the  portions 
of  claims  that  are  directly  and 
unconditionally  guaranteed  by,  OECD- 
based  central  governments  (including 
central  banks)  are  assigned  to  the  zero 
percent  risk  weight  category. 
Corresponding  claims  on  the  central 
government  of  a  country  outside  the 
OECD-based  group  are  assigned  to  the 
zero  percent  risk  weight  category  only  to 
the  extent  that  the  claims  are 
denominated  in  the  local  currency  and 
the  bank  has  local  currency  liabilities  in 
that  country. 

•  Claims  conditionally  guaranteed  by 
OECD-based  central  governments  and 


■  The  Basle  Accord  waa  proposed  by  the  Basle 
Committee,  which  comprises  representatives  of  the 
central  banks  and  supervisory  authorities  from  the 
G-10  countries  (Belgium,  Canada.  France.  Germany, 
Italy.  Japan,  the  Netherlands.  Sweden.  Swatzerland, 
the  United  Kingdom,  and  the  United  States)  and 
Luxembourg. 


'The  OECD  is  an  international  organization  of 
countries  which  are  committed  to  market-oriented 
economic  policies,  including  the  promotion  of 
private  enterprise  and  free  market  prices;  liberal 
trade  policies;  and  the  absence  of  exchange 
controls.  Full  members  of  the  OECD  at  the  time  the 
Basle  Accord  was  endorsed  included  Australia, 
Austria,  Belgium.  Canada,  Denmark,  Finland. 
France,  Germany,  Greece.  Iceland,  Ireland,  Italy, 
Japan,  Luxembourg,  the  Netherlands,  New  Zealand. 
Norway,  Portugal.  Spain,  Sweden,  Switzerland, 
Turkey,  the  United  Kingdom,  and  the  United  States. 
In  May  1994.  Mexico  was  accepted  as  a  full  member 
of  the  OECD.  In  addition,  Saudi  Arabia  has 
concluded  special  lending  arrangements  associated 
with  the  IMF's  General  Arrangements  to  Borrow. 


claims  collateralized  by  securities 
issued  or  guaranteed  by  OECD-based 
central  governments  generally  are 
assigned  to  the  20  percent  ri^  weight 
category.  The  same  types  of  claims  on 
non-OECD  countries  are  assigned  to  the 
100  percent  risk  category. 

•  Long-term  claims  on  non-OECD 
banks  are  assigned  to  the  100  percent 
risk  category,  rather  than  to  the  20 
percent  risk  category  accorded  to  long- 
term  claims  (Hi  OBCD  banks.  (Short-term 
claims  on  all  banks  are  assigned  to  the 
20  percent  risk  weight  category.) 

•  General  obligation  bonds  that  are 
obligations  of  states  or  other  political 
subdivisions  of  the  OECD-based  group 
of  countries  are  assigned  to  the  20 
percent  risk  category.  Revenue  bonds  of 
such  political  subdivisions  are  assigned 
to  the  50  percent  risk  category.  General 
obligation  and  revenue  bonds  of 
political  subdivisions  of  non-OECD 
countries  are  assigned  to  the  100 
percent  risk  catesonr. 

Recently,  the  OECD  has  taken  steps  to 
expand  its  membership.  In  light  of  these 
steps,  the  Basle  Committee  was  urged  to 
clarify  an  ambiguity  in  the  Basle  Accord 
as  to  whether  the  C^CD  members 
qualifying  for  the  lower  risk  weights 
include  only  those  members  that  were 
members  of  the  OECD  when  the  Basle 
Accord  was  endorsed  in  1988,  or  all 
members,  regardless  of  their  date  of 
entry  into  the  OECD.  The  Basle 
Committee  also  reviewed  the  overall 
appropriateness  of  the  criteria  the  Basle 
Accord  uses  to  determine  whether 
claims  on  a  foreign  government  or  bank 
qualify  for  placement  in  a  lower  risk 
category.  As  part  of  this  review,  the 
Basle  Committee  reassessed  whether 
membership  in  the  OECD  (or  the 
conclusion  of  special  lending 
arrangements  with  the  IMF)  would,  by 
itself,  be  sufficient  to  ensure  that  only 
countries  with  relatively  low  transfer 
risk  would  quaUfy  for  lower  risk  weight 
treatment. 

On  July  15, 1994,  the  Basle  Committee 
clarified  that  the  reference  in  the  Basle 
Accord  to  CKCD  members  applies  to  all 
current  members  of  the  organization. 
The  Basle  Committee  also  stated  its 
intention,  subject  to  national 
consultation,  to  amend  the  definition  of 
the  OECD-based  group  of  coimtries  in 
the  Basle  Accord  in  order  to  exclude 
from  lower  ride  weight  treatment  any 
country  within  the  OECD-based  group 
of  countries  that  had  rescheduled  its 
external  sovereign  debt  within  the 
_  previous  five  years.  The  Basle 
'  Committee  adopted  this  change  in  the 
definition  of  the  OECD-based  group  of 
countries  on  April  15, 1995. 

On  October  14, 1994,  the  Board  and 
the  OCC  published  a  joint  notice  of 


proposed  rulemaking  (59  FR  52100)  to 
make  corresponding  changes  in  the 
definition  of  the  OECD-based  group  of 
countries  in  their  risk-based  capital 
guidelines.  The  FDIC  published  a 
similar  proposal  on  February  15, 1995 
(60  FR  8582).  Under  the  Agencies' 
proposals,  the  OECD-based  group  of 
countries  would  continue  to  include 
countries  that  are  full  members  of  the 
OECD,  regardless  of  entry  date,  as  well 
as  coimtries  that  have  concluded  special 
lending  arrangements  vtrith  the  IMF 
associated  witii  the  IMF's  General 
Arrangements  to  Borrow,  but  would 
exclude  any  country  within  this  group 
that  had  rescheduled  its  external 
sovereign  debt  within  the  previous  five 
years.  The  purpose  of  the  proposed 
modification  was  to  clarify  that 
member^p  in  the  OECD-based  group 
of  countries  must  coincide  with 
relatively  low  transfer  risk  in  order  for 
a  country  to  qualify  for  the  lower  risk- 
weight  treatment. 

Under  the  proposals,  reschedulings  of 
external  sovereign  debt  generally  would 
include  renegotiations  of  terms  arising 
frtnn  a  country's  inability  or 
unwillingness  to  meet  its  external  debt 
service  obligations.  The  proposals 
further  provided  that  renegotiations  of 
debt  in  the  normal  course  of  business 
generally  would  not  indicate  transfer 
risk  of  the  kind  that  would  preclude  an 
OECD-based  coimtry  from  qualifying  for 
lower  risk  weight  treatment. 

The  Agencies  invited  aunmmt  on  all 
aspects  of  the  proposal. 

n.  Comments  Received 

The  OCC  and  the  Board  together 
received  two  public  comments  on  their 
proposal.  (The  FDIC  did  not  receive  any 
comments.)  One  commenter  was  a 
regional  banking  organization  that 
generally  supported  the  proposal.  The 
other  was  a  clearinghouse  that  opposed 
theproposal. 

Tne  banking  organization  agreed  that 
OECD  mombership  alone  is  not 
sufficient  to  ensure  that  only  countries 
with  relatively  low  transfer  risk  qualify 
for  lower  risk  weight  treatment,  and  it 
supported  the  additional  criterion  as 
providing  a  good  indication  of  a  higher 
level  of  transfer  risk.  The  banking 
organization  suggested  that  the 
definition  should  be  further  revised  to 
exclude  newly-formed  countries,  whose 
willingness  and  ability  to  meet  their 
debt  obligations  were  unproven.  for  a 
period  of  five  years.  The  Agencies  did 
not  adopt  this  suggestion,  because  the 
process  of  admitting  countries  to  the 
OECD  is  lengthy  enough  that  the  five- 
year  waiting  period  recommended  by 
the  commenter  would  have  little 
practical  efiiect. 


The  clearinghouse  viewed  the  current 
criteria  as  adequate  and  commented  that 
adding  another  criterion  would  increase 
the  complexity  of  and  confusion  about 
the  risk-based  capital  guidelines. 
Although  the  Agencies  agree  with  the 
commenter  on  the  need  to  minimize  the 
complexity  of  the  risk-based  capital 
guidelines,  the  Agencies  do  not  believe 
that  this  rule  will  increase  their 
complexity  significantly,  particularly 
since  reschedulings  by  OECD  countries 
tend  to  be  extremely  rare.  Until  a 
rescheduling  occurs,  the  change  in  the 
definition  will  not  have  any  effect  on 
the  assignment  of  assets  to  risk-weight 
categories,  and  thus  will  have  little  or 
no  effect  on  banks. 

m.  Final  Rule 

After  carefully  considering  the 
comments  received  and  deliberating 
further  on  the  issues  involved,  the 
Agencies  are  adopting  a  final  rule  that 
amends  the  definition  of  the  OECD- 
based  group  of  countries  in  their  risk- 
based  capital  guidelines  substantially  as 
proposed. 

Under  the  final  rule,  the  OECI>based 
group  of  countries  continues  to  include 
countries  that  are  full  members  of  the 
OECD,  regardless  of  entry  date,  as  well 
as  countries  that  have  concluded  special 
lending  arrangements  with  the  IMF 
associated  witii  the  IMF's  General 
Arrangements  to  Borrow,  but  excludes 
any  country  within  this  group  that  has 
rescheduled  its  external  sovereign  debt 
within  the  previous  five  years. 

For  purposes  of  this  final  rule,  an 
event  of  rescheduling  of  external 
sovereign  debt  gmieially  would  include 
renegotiations  of  terms  arising  from  a 
country's  inability  or  unwillingness  to 
meet  its  external  debt  service 
obligations.  Renegotiations  of  debt  in 
the  normal  course  of  business  generally 
do  not  indicate  transfer  risk  of  the  kind 
that  would  preclude  an  OECD-based 
country  from  qualifying  fcff  lower  risk 
weight  treatment.  One  example  of  such 
a  routine  renegotiation  would  be  a 
renegotiation  to  allow  the  borrower  to 
take  advantage  of  a  change  in  market 
conditions,  such  as  a  decline  in  interest 
rates. 

This  distinction  between 
renegotiations  arising  from  a  country's 
inability  or  unwillingness  to  meet  its 
external  debt  service  obligations  and 
renegotiations  that  reflect  a  change  in 
market  conditions  was  discussed  in  the 
preambles  of  the  Agencies'  notices  of 
proposed  rulemaking  but  was  not 
included  in  the  regulatory  text.  In  order 
to  clarify  the  meaning  of  the  final  rule, 
the  Agencies  are  including  language  to 
this  efiiect  in  the  text  of  the  final  rule. 
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IV.  RegulattHy  Flexibility  Act  Analysis 

The  Agencies  hereby  certify  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities  (in 
this  case,  small  thanking  organizations), 
in  accord  with  the  spirit  and  purposes 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  sek).  The  impact  on 
institutions  regulated  by  the  Agencies, 
regardless  of  their  size,  will  be  minimal. 
In  addition,  becaise  the  risk-based 
capital  guideline^  generally  do  not 
apply^to  bank  holding  companies  with 
consolidated  assets  of  less  then  $150 
million,  this  proposal  will  not  affect 
such  companies.  Accordingly,  no 
regiilatory  flexib^ity  analysis  is 
required. 

V.  Paperwiurk  Reduction  Act  and 
Regulatory  Burdta 

The  Agencies  lave  determined  that 
this  final  rule  will  not  increase  the 
regulatory  papeiwork  burden  of  banlung 
organizations  pu^ant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seer.). 

Section  302  of  Mw  Ri^e  Community 
Development  and  Regulatory 
Improvement  Ad  of  1994  (Pub.  L  103- 
325, 108  Stat.  21^0)  provides  that  the 
Agencies  must  consider  the 
administrative  burdens  and  benefits  of 
any  new  regulatiens  that  impose 
additional  requirements  on  insured 
depository  institi^tions.  Section  302  also 
requires  such  a  mle  to  take  effect  on  the 
first  day  of  the  calendar  quarter 
following  final  p«bUcation  of  the  rule, 
imless  the  agency,  for  good  cause, 
determines  an  earlier  effective  date  is 
appropriate.  This  final  rule  is  efEective 
on  April  1,1996. 


It  m  ExecntiTe  Order 


VL  cue  Stat 
12866 

The  OCC  has  detennined  that  this 
final  rule  is  not  a  significant  regulatory 
action,  as  that  tertn  is  defined  by 
Executive  Order  12866. 

Vn.  OCC  SUtement  on  Unfunded 
Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act),  signed 
into  law  on  Maicb  22, 1995,  requires 
that  an  agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  include^  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  govemmmts,  in  the 
ag^egate.  or  by  tke  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  im|>act  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  con^der  a  reasonable 


number  of  regulatory  alternatives  before 
promulgating  a  rule.  The  OCC  has 
determined  that  this  final  rule  will  not 
resuh  in  expendit\ues  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  the  OCC 
has  not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
regulatory  alternatives  considered. 

List  of  Subjects 

12CFRPart3 

Administrative  practice  and 
procedure.  Capital,  National  banks. 
Reporting  and  recordkeeping 
requirements,  lUsk. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Flood  insurance. 
Mortgages,  Reporting  and  recordkeeping 
requirements,  Seciuities. 

12  CFR  Part 225     s*  ..^f-- 

Administrative  practice  and 
procedure,  Banks,  banlung.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements,  Seouities. 

12  CFR  Part  325  !"r- 

Bank  deposit  insurance.  Banks, 
banking,  Capital  adequacy.  Reporting 
and  recordkeeping  requirements. 
Savings  associations.  State  nonmember 
banks. 

Authority  and  Issuance 

OFFICE  OF  THE  COMPTROLLER  OF  THE 
CURRENCY 

12  CFR  CHAPTER  I 

For  the  reasons  set  out  in  the  joint 
preamble.  Appendix  A  to  part  3  of  title 
12,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  3-MiNiMUM  CAPTTAL  RAtM^; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Aiidiority:  12  U.S.C.  93a,  161. 1818. 
1828(n),  1831n  note,  1835.  3907,  and  3909. 

2.  In  section  1  of  appendix  A  to  part 
3,  footnote  1  in  paragraph  (c)(19)  is 
redesignated  as  footnote  la. 

3.  In  section  1  of  appendix  A  to  part 
3.  paragraph  (c)(16)  is  reviaad  to  read  as 
follows: 

Appendix  A  to  Part  3— Risk-Based 
Capital  Guidelines 

Section  1.  Purpose,  Applicability  of 
Guidelines,  and  Definitions. 


(€)••• 

(16)  The  OECD-based  group  of  countries 
comprises  all  full  members  of  the 
Organization  for  Economic  Cooperation  and 
Development  (OECD)  regardless  of  entry 
date,  as  well  as  countries  that  have 
concluded  special  lending  arrangements  with 
the  International  Monetary  Fund  (IMF) 
associated  with  the  IMF's  General 
Arrangements  to  Borrow,'  but  excludes  any 
country  that  has  rescheduled  its  external 
sovereign  debt  within  the  previous  five  years. 
Theae  countries  are  hereinafter  referred  to  as 
OECD  countries.  A  rescheduling  of  external 
sovereign  debt  generally  would  include  any 
renegotiation  of  terms  arising  from  a 
country's  inability  or  imwillingness  to  meet 
its  external  debt  service  obligations,  but 
generally  would  not  include  renegotiations  of 
debt  in  the  normal  course  of  business,  such 
.  as  a  renegotiation  to  allow  the  borrower  to 
take  advantage  of  a  decline  in  interest  rates 
or  other  change  in  marlcet  conditions. 

•  ••*.• 
Dated:  August  28, 1995. 

Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
FEDERAL  RESERVE  SYSTEM 
12  CFR  CHAPTER  U 

For  the  reasons  set  fwth  in  the  joint  - 
preamUe,  the  Board  of  Governors  of  the 
Federal  Reserve  System  amends  12  CFR 
parts  208  and  225  as  set  forth  below: 

PART  206-MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C  36,  248(a),  248(c), 
321-338a,  371d,  461. 481-486.  601, 611, 
1814, 1823(j),  1828(o),  1831o,  1831p-l,  3105, 
3310, 3331-3351,  and  3906-3909: 15  U.S.C 
78b,  781(b).  781(g),  78l(i).  78o-4(c)(5),  78q. 
78q-l,  and  78w;  31  U.S.C.  5318;  42  U.S.C 
4102a.  41048,  410«b,  4106, 4128. 

2.  Appendix  A  to  part  208  is  amended 
by  revising  footnote  22  in  section  m.B.l. 
to  read  as  follows: 

Aj^ndix  A  to  Part  208— Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 

•  •       •       •       • 
ni*  •  • 

B.  *  *  • 

1.*  •  •«»•  •  • 

•  •         •         •         • 

^The  OECD-based  group  of  countries 
comprises  all  full  members  of  the 


■  As  of  November  1995,  tlie  OBCD  included  the 
following  countries:  Australia.  Austria,  Belgium, 
Canada,  Dennvark,  Finland.  France,  G^many, 
Greece,  Iceland,  Ireland,  Italy,  Japan,  Luxembourg,  • 
Mexico,  the  Netherlands.  New  Zealand,  Norway, 
Portugal.  Spain,  Sweden,  Switzerland,  Turkey,  the 
United  Kingdom,  and  the  United  States;  and  Saudi 
Arabia  bad  concluded  special  lending  arrangements 
with  the  IMF  associated  with  the  IMF's  General 
Arrangements  to  Borrow. 

t 


Organization  for  Economic  Cooperation  and 
Development  (OECD)  regardless  of  entry 
date,  as  well  as  countries  that  have 
concluded  special  lending  arrangements  with 
the  International  Monetary  Fund  (IMF) 
associated  with  the  IMF's  General 
Arrangements  to  Borrow,  but  excludes  any 
coimtiy  tliat  has  rescheduled  its  external 
sovereign  debt  within  the  previous  five  years. 
As  of  November  1995,  the  OECD  included 
the  following  countries:  Australia,  Austria, 
Belgiimi,  Canada,  Denmark,  Finland,  France, 
Germany,  Greece,  Iceland,  Ireland,  Italy, 
Japan,  Luxembourg,  Mexico,  the  Netherlands, 
New  Zealand,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  Turkey,  the  United 
Kingdom,  and  the  United  States;  and  Saudi 
Arabia  had  concluded  special  lending 
arrangements  with  the  IMF  associated  with 
the  IMF's  General  Arrangements  to  Borrow. 
A  rescheduling  of  external  sovereign  debt 
generally  would  include  any  renegotiation  of 
terms  arising  from  a  country's  inability  or 
imwillingness  to  meet  its  external  debt 
service  obligations,  but  generally  would  not 
include  renegotiations  of  debt  in  the  normal 
course  of  business,  such  as  a  renegotiation  to 
allow  the  borrower  to  take  advantage  of  a 
decline  in  interest  rates  or  other  change  in 
market  conditions. 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATK)N  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818, 
1828(o).  18311, 1831p-l.  1843(c)(8),  1844(b), 
1927(1).  3106.  3108.  3310.  3331-3351,  3907, 
and  3909. 

2.  Appendix  A  to  part  225  is  amended 
by  revising  footnote  25  in  section  m.B.l. 
to  read  as  follows: 

Appendix  A  to  Part  225— Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Risk-Based  Measure 

III.*  •  • 
B.  *  *  * 

•  •  •  •  • 

2*The  OECD-based  group  of  countries 
comprises  all  full  members  of  the 
Organization  for  Economic  Cooperation  and 


Development  (OECD)  regardless  of  entry 
date,  as  well  as  countries  that  have 
concluded  special  lending  arrangements  with 
the  International  Monetary  Fund  (IMF) 
associated  with  the  IMF's  General 
Arrangements  to  Borrow,  but  excludes  any 
country  that  has  rescheduled  its  external 
sovereign  debt  within  the  previous  five  years. 
As  of  November  1995,  the  OECD  included 
the  following  countries:  Australia.  Austria, 
Belgiimi,  Canada,  Denmark,  Finland,  France, 
Germany,  Greece,  Iceland,  Ireland,  Italy, 
Japan,  Luxembourg,  Mexico,  the  Netherlands, 
New  Zealand,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  Turkey,  the  United 
Kingdom,  and  the  United  States;  and  Saudi 
Arabia  had  concluded  special  lending 
arrangements  with  the  IMF  associated  with 
the  IMF's  General  Arrangements  to  Borrow. 
A  rescheduling  of  external  sovereign  debt 
generally  would  include  any  renegotiation  of 
terms  arising  bom  a  country's  inability  or 
unwillingness  to  meet  its  external  debt 
service  obligations,  but  generally  would  not 
include  renegotiations  of  debt  in  the  normal 
course  of  business,  such  as  a  renegotiation  to 
allow  the  borrower  to  take  advantage  of  a 
decline  in  interest  rates  or  other  change  in 
market  conditions. 
•        •        •         •         * 

By  the  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  November  13, 
1995. 

William  W.  Wiks, 
Secretary  of  the  Board. 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  CHAPTER  III 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
amends  part  325  of  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  325— CAPITAL  IMAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  181S(b), 
1816. 1818(a),  1818(b).  1818(c),  1818(t). 
1819(tenth),  1828(c).  1828(d),  1828(i), 
1828(n).  1828(o).  1831o.  1835.  3907,  3909, 
4808;  Pub.  L.  102-233, 105  Stat.  1761. 1789, 
1790  (12  U.S.C  1831n  note);  Pub.  L  102- 


242, 105  Stat.  2236,  2355,  2386  (12  U.S.Q 
1828  note). 

2.  Appendix  A  to  part  325  is  amended 
by  revising  footnote  12  in  section  n.B.2. 
to  read  as  follows: 

Appendix  A  to  Part  325— Statement  of 
Policy  on  Risk-Based  Capita! 

*  •        •        •        • 

n.  •  *  * 
B.  •  *  • 

2    *  *  «12  •  *  * 

•  *  •  •  • 

■'The  OECD-based  group  of  countries 
comprises  all  full  members  of  the 
Organization  for  Economic  Cooperation  and 
Development  (OECD)  regardless  of  entry 
date,  as  well  as  countries  that  have 
concluded  special  lending  arrangements  with 
the  International  Monetary  Fund  (IMF) 
associated  with  the  IMF's  General 
Arrangements  to  Borrow,  but  excludes  any 
country  that  has  rescheduled  its  external 
sovereign  debt  within  the  previous  five  years. 
As  of  November  1995.  the  OECD  included 
the  following  countries:  Australia,  Austria, 
Belgium,  Canada,  Deimiark,  Finland,  France, 
Germany,  Greece,  Iceland,  Ireland,  Italy, 
Japan,  Luxembourg,  Mexico,  the  Netherlands, 
New  Zealand,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland.  Turkey,  the  United 
Kingdom,  and  the  United  States;  and  Saudi 
Arabia  had  concluded  special  lending 
arrangements  with  the  IMF  associated  with 
the  IMF's  General  Arrangements  to  Borrow. 
A  rescheduling  of  external  sovereign  debt 
generally  would  include  any  renegotiation  of 
terms  arising  from  a  country's  inability  or 
unwillingness  to  meet  its  external  debt 
service  obligations,  but  generally  would  not 
include  renegotiations  of  debt  in  the  normal 
course  of  business,  such  as  a  renegotiation  to 
allow  the  borrower  to  take  advantage  of  a 
decline  in  interest  rates  or  other  change  in 
market  conditions. 


By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C  this  26th  day  of 
October.  1995. 

Federal  Deposit  Insurance  Corporation. 
Jeny  L.  Langley, 
Executive  Secretary. 
IFR  Doc.  95-30664  Filed  12-19-95;  8:45  am) 
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DEPARTMENT  QF  THE  TREASURE 

Offlo*  of  the  Cofiptroller  of  the 
Currency 

12CFRPart28 
[DoetotNo.M-07 
MN  15S7-ABa2 

FEDERAL  RESEIiVE  SYSTEM 

12  CFR  Part  228 

[RaguMlon  BB;  DoMwt  No.  R-0822] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  345 
nN3064^AB27 

DEPARTMENT  O^  THE  TREASURY 

Offica  Of  Thrift  Saperviaion 

12  CFR  Part  563a 
(DoctotNa  96-20^ 
Rmi560nAA93      | 

Community  Rainyeatmant  Act 
RagulatkNia        j 

AQENOES:  Office  ofthe  Comptroller  of 
the  Cunency.  Treasury  (CXX);  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  Office  of 
Thrift  Supervlsioa  Treasury  (OTS). 
ACnON:  Joint  final  rule. 


SUiailARY:  The  OCC.  Board.  FDIC,  and 
OTS,  (collectively,  the  Federal  financial 
supervisory  agencies  or  agencies)  are 
issuing  this  final  rfile  to  make  technical 
corrections  and  clarifications  to  their 
regulations  concerning  the  Community 
Reinvestment  Act  (CRA).  Since  the 
publication  of  the  agencies'  joint  CRA 
regulations,  financial  institutions  and 
others  have  alerted  the  agencies  that  two 
errors  exist  and  thit  the  transition  rules 
are  confusing.  Thii  final  rule  is 
intended  to  correct  the  errors  and  clarify 
the  transition  rule^. 

EFFECTIVE  DATE:  January  1. 1996. 
FOR  FURTHER  INFORMATKM  CONTACT: 

OCC:  Stephen  M.  Cross,  Deputy 
Comptroller  for  Cwnpliance,  (202)  874- 
5216;  Matthew  Roberts,  Director,  or 
Margaret  Hesse,  Attorney,  Community 
and  Consiuner  Law  Division,  (202)  874- 
5750,  Office  of  the  Comptroller  of  the 
Currency,  250  E  St^t  SW., 
Washington,  DC  2q219. 

Board:  Glenn  E.  toney.  Associate 
Director,  Division  of  Consiuner  and 
Community  Affairs,  (202)  452-3585; 
Robert  deV.  Friersqn,  Assistant  General 


CouAssl,  Legal  Qi,vision,  (202)  452~ 
3711;  or  Leonard  N.  Chanin,  Managing 
Counsel,  Division  of  Consumer  and 
Community  Affairs,  (202)  452-3667, 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20551. 

FDIC:  Bobbie  Jean  Norris,  Chief,  Fair 
Lending  Section,  Division  of 
Compliance  and  Consumer  AfEaiis, 
(202)  942-3090;  Robert  W.  Mooney,  Fair 
Lending  Specialist.  Division  of  .,-; 

CompUance  and  Consumer  Afbirs, '      " 
(202)  942-3092;  or  Ann  Hume  Loikow, 
Counsel,  Regulation  and  Legislation 
Section,  Legal  Division.  (202)  898-3796, 
Federal  Deposit  Insurance  Corponitian, 
550  17Ui  Street  NW.,  Washington.  DC 
20429. 

OTS:  Timothy  R.  Bumiston,  Assistant 
Director  for  Compliance  Policy,  (202) 
906-5629;  Theresa  A.  Stark,  Program 
Analyst,  Compliance  Policy,  (202)  906- 
7054;  or  John  Flannery.  Attorney, 
Regulations  and  Legislation  Division. 
Chief  Counsel's  Office,  (202)  906-7293, 
Office  of  Thrift  Supervision,  1700  G 
Street  NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  INF0RMATK3N: 
Introduction 

The  Federal  financial  supervisory 
agencies  jointly  are  amending  their 
regulations  implementing  the  CRA  (12 
U.S.C.  2901  et  seq.).  This  final  rule 
makes  technical  corrections  ancl* 
clarifications  to  the  agencies'  joint  CRA 
regulaUons,  12  CFR  parts  25.  228,  345, 
and  563e.  Those  regulations  establish 
the  framework  and  criteria  by  which  the 
agencies  assess  aninstitution's  record  of 
helping  to  meet  the  credit  needs  of  its 
community,  including  low-  and 
moderate-income  nei^borhoods. 
consistent  with  safe  and  sound 
operations,  and  provide  that  the 
agencies  will  take  those  assessments 
into  account  in  reviewing  certain 
applications. 

Backgroond  ;        1 

The  agencies  published  a  joint  notice 
of  proposed  rulemaking  to  amend  their 
CRA  regulations  on  December  21, 1993 
(58  FR  67466).  In  response  to  over  6,700 
comments  received,  the  agencies 
published  a  second  joint  notice  of 
proposed  rulemaking  on  October  7, 
1994  (59  FR  51232).  After  considering 
over  7,200  comments  received  in 
response  to  the  second  joint  proposed 
rule,  the  agencies  adopted  a  joint  final 
rule  on  May  4, 1995  (60  FR  22156)  (1995 
Rule). 

Need  for  Final  Rule 

The  agencies  are  amending  their 
recently  adopted  CRA  regulations  to 


correct  two  technical  errors  and  to 
clarify  the  transition  rules.  Since  the 
publication  of  the  1995  Rule,  a  number 
of  financial  institutions  have  expressed 
confusion  about  the  transition  rules. 

The  agencies  find  that  notice  and 
public  procedure  concerning  this  joint 
final  rule  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  under  5  U.S.C.  §553(b)(B).  The 
^ncies  make  this  finding  because:  (1) 
Tnis  joint  final  rule  involves  only   ■ 
technical  corrections  and  clarifications 
to  the  recently  adopted  1995  Rule, 
which  was  subject  to  public  notice  and 
comment;  (2)  some  institutions  will  be 
subject  to  the  performance  tests  and 
standards  of  the  1995  Rule  beginning  on 
January  1, 1996,  so  it  is  in  the  public 
interest  that  the  joint  final  rule  be 
effective  at  that  time;  and  (3)  this  joint 
final  rule  makes  no  substantive  change 
to  the  1995  Rule,  rather  it  makes 
corrections  and  eliminates  ambiguities 
associated  with  the  transition 
requirements. 

Furthermore,  under  5  U.S.C. 
§  553(d)(3),  the  agencies  have 
determined  to  make  this  joint  final  rule 
effective  with  less  than  30  days  prior 
publication.  The  agencies  find  that  there 
is  good  cause  for  shortened  notice  due 
to  the  minor  natiu«  of  the  changes,  the 
fact  that  some  institutions  will  be 
subject  to  the  performance  tests  and 
standards  of  the  1995  Rule  beginning 
January  1. 1996.  and  for  other  reasons 
previously  discussed. 

Corrections 

The  agencies'  1995  Rule  contains  two 
errors.  First,  an  internal  cross  reference 
is  incorrect.  The  cross  refierence  is  foimd 
in  the  discussions  about  how  an 
institution  may  amend  its  strategic  plan, 
found  at  12  CFR  25.27(h),  228.27(h), 
345.27(h).  and  563e.27(h).  These 
identical  sections  incorrectiy  state  that 
the  amendment  process  must  be  done  in 
accordance  witii  the  public 
participation  requirements  of 
"paragraph  (c)  of  tiiis  section."  The 
correct  cross  reference  is  "paragraph  (d) 
of  this  section."  The  agencies  are 
amending  their  respective  regulations  to 
reflect  the  correct  cross  reference. 

Second,  an  external  cross  reference  is 
incorrect.  In  their  joint  preamble  to  the 
final  rule,  the  agencies  discussed  the 
definition  of  "community  development" 
contained  in  the  regulations.  In  the 
preamble,  the  agencies  stated  that  "(tlhe 
section  of  the  definition  that  discusses 
activities  that  promote  economic 
development  by  financing  small 
business  and  farms  refers  to  13  CFR 
121.802(a)(2),  the  size  limitations  for  the 
Small  Business  Administration's 
(SBA's)  Small  Busine^  Investment 


Company  and  Development  Company 
programs"  (60  FR  22159).  The  agencies' 
final  regulations  do,  indeed,  reference 
13  CFR  121.802(a)(2).  However,  because 
of  an  amendment  to  the  SBA  regulation 
(59  FR  16953)  made  during  the  agencies' 
CRA  rulemaking  process,  this  citation 
refers  to  only  the  SBA's  Development 
Company  Programs.  The  correct 
reference  should  be  13  CFR  121.802(a) 
(2)  and  (3).  which  include  both  the 
Development  Company  and  Small 
Business  Investment  Company 
Programs,  as  intended.  Therefore,  the 
agencies  are  amending  the  cross 
references  in  12  CFR  25.12(h)(3). 
228.12(h)(3).  345.12(h)(3).  and 
563e.  12(g)(3).  The  citations  are  changed 
from  "13  CFR  121.802(a)(2)"  to  "13  CFR 
121.802(a)  (2)  and  (3)." 

Clarification 

The  agencies  are  amending  their 
transition  rules,  found  at  12  CFR  25.51, 
228.51,  345.51.  and  563e.51.  The 
transition  rules  are  correct  for  purposes 
of  incorporation  into  and  expiration 
from  the  Code  of  Federal  Regulations. 
However,  the  banks  and  thrifts  that 
must  comply  with  them  have  expressed 
confusion  regarding  how  the  rules 

The  transition  rules  state  the  final 
date  of  applicability  to  all  institutions 
with  regard  to  each  particular  provision 
of  the  QIA  regulation.  However,  the 
transition  rules  inadequately  explain  the 
transition  from  the  former  regulation  to 
the  new  regulation.  The  agencies  are 
clarifying  that  when  an  institution, 
either  mandatorily  or  volimtarily, 
becomes  subject  to  the  requirements  of 
the  performance  tests  and  standards  in 
the  1995  Rule  (12  CFR  25.21  through 
25.27.  228.21  through  228.27.  345.21 
through  345.27,  and  563e.21  through 
563e.27,  as  applicable),  the  institution 
must  comply  with  all  aspects  of  the 
1995  Rule  (12  CFR  25.11  tiuough  25.44, 
228.11  through  228.44,  345.11  through 
345.44.  or  563e.ll  through  563e.44) 
applicable  to  it. 

For  example,  the  transition  rules  state 
that  the  agencies  will  evaluate  small 
institutions  under  the  small  institution 
performance  standards  described  in  12 
CFR  25.26.  228.26.  345.26.  and  563e.26 
on  January  1. 1996.  However,  so  that  the 
agencies  may  evaluate  a  small 
institution  under  the  small  institution 
performance  standards,  the  small 
institution  must  also  comply  with  other 
provisions  of  the  regulation  that  are 
pertinent.  Those  provisions  would 
include  delineating  an  assessment  area 
(12  CFR  25.41,  228.41,  345.41,  or 
563e.41.  as  applicable),  maintaining  a 
public  file  (12  CFR  25.43.  228.43. 
345.43.  or  563e.43.  as  applicable),  and 


providing  the  proper  public  notice  (12 
CFR  25.44,  228.44,  345.44,  or  563e.44, 
as  applicable).  The  transition  rules  at  12 
CFR  25.51(c)  (4)  and  (5),  228.51(c)  (4) 
and  (5)  345.51(c)  (4)  and  (5).  and 
563e.51(c)  (4)  and  (5),  however,  state 
that  these  requirements  do  not  become 
applicable  until  January  1  or  July  1, 
1997.  The  1997  dates  refer  to  the  last 
point  in  time  that  these  requirements 
become  effective  for  any  institution. 
However,  the  requirements  become 
effiective  for  small  institutions  as  soon  as 
the  small  institutions  are  subject  to 
evaluation  under  the  small  institution 
performance  standards. 

In  some  cases,  an  institution  may 
choose  to  comply  with  the  pterformance 
standards  and  tests  of  the  May  1995  rule 
before  it  must  do  so.  For  instance,  a 
large  institution  may  elect  to  be 
evaluated  under  the  lending,  investment 
and  service  tests  (12  CFR  25.22  through 
25.24,  228.22  through  228.24,  345.22 
through  345.24,  or  563e.22  through 
563e.24,  as  applicable)  before  it  is 
required  to  do  so  in  July  of  1997.  In  this 
case,  the  institution  must  comply  with 
all  other  provisions  of  the  1995  Rule. 

Similarly,  the  transition  rules  state 
that,  for  example,  the  section  of  the 
former  CRA  regulation  (12  CFR  25.6, 

228.6,  345.6  or  563e.6,  as  applicable) 
that  addresses  public  notice 
requirements  does  not  expire  until 
January  1, 1997.  However,  the  public 
notice  requirements  (12  CFR  25.44, 
228.44,  345.44  or  563e.44,  as  applicable) 
in  the  1995  Rule  are  different  from  the 
former  requirements.  Institutions  would 
find  it  confusing,  if  not  impossible,  to 
comply  completely  with  both 
provisions.  'Therefore,  once  an 
institution  either  voluntarily  or 
mandatorily  becomes  subject  to  the 
performance  tests  and  standards  of  the 
1995  Rule,  the  provisions  of  the  former 
CRA  regulation  (12  CFR  25.3  through 
25.7,  228.3  through  25.7,  345.3  through 

345.7,  or  563e.3  trough  563e.7,  as 
applicable)  no  longer  apply  to  that 
institution,  even  though  they  may 
continue  to  apply  to  other  institutions. 

Therefore,  to  clarify  these  provisions, 
the  agencies  are  amending  12  CFR 
25.51(a),  228.51(a).  345.51(a),  and 
563e.51(a)  by  adding  at  the  end  of 
paragraph  (a),  a  sentence  explaining  that 
once  an  institution  is  either  volimtarily 
or  mandatorily  subject  to  the 
performance  tests  and  standards  of  the 
1995  Rule,  the  institution  must  comply 
with  all  of  the  requirements  of  the  1995 
Rule  and  is  no  longer  subject  to  the 
requirements  of  the  former  CRA 
regulation. 


Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the' 
Regulatory  Flexibility  Act,  the  OCC, 
Board,  FDIC,  and  OTS  hereby  certify 
that  this  joint  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  agencies  expect  that  this  joint  final 
rule  will  not  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities,  or  create  any 
additional  burden  on  small  entities.  "The 
joint  final  rule  merely  makes  technical 
corrections  to  two  cross-references  and 
clarifies  requirements  of  the  transition 
rules  already  adopted  by  the  agencies. 
These  changes  will  not  increase  and 
may,  in  fact,  reduce  the  burden  on 
institutions  because  they  will  make  the 
rules  clearer.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act  of  1995 

There  are  no  collection  of  information 
requirements  in  this  joint  final  rule. 

Executive  Order  12866 

OCC  and  OTS:  The  OCC  and  die  OTS 
have  determined  that  this  joint  final  rule 
is  not  a  significant  regulatory  action  as 
defined  in  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

OCC  and  OTS:  Section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  Pub.  L.  104-4, 109  Stat.  48  (1995) 
(Unfunded  Mandates  Act),  requires  that 
covered  agencies  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  any  Federal  mandate 
that  may  result  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  covered 
agencies  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this  joint 
final  rule  amends  the  agencies'  CRA 
regulations  to  make  two  technical 
corrections  and  one  clarification. 
Therefore,  the  OCC  and  the  OTS  have 
determined  that  the  joint  final  rule  will 
not  result  in  expenditures  by  State, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly, 
the  OCC  and  the  OTS  have  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  regulatory 
alternatives  considered. 
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List  (tf  Sobiects 

12CFRPart25 

Commimity  dejirelopment,  Credit, 
Investments,  National  banks,  Reporting 
and  recordkeepiiig  requirements. 

12  CFR  Part  228 


Banks,  Banking,  Community 
development.  Credit,  Federal  Reserve 
System,  Investments,  Reporting  and 
recordkeeping  requirements. 

12CFR Part 345  > 

Banks,  Banking,  Community 
development.  Credit,  Investments, 
Reporting  and  reoordkeeping 
requirements. 

12  CFR  Part  563e 

Community  development,  Credit. 
Investments,  Reporting  and 
recordkeeping  re<}uirements,  Savings 
associations. 

OFFICE  OF  THE  COIIPTROLLER  OF  THE 
CURRENCY  1 

12  CFR  CHAPTER  J 

For  the  reasons  discussed  in  the  joint 
preamble,  12  CFR  part  25  is  amended  as 
follows:  j . 

PART  25— [AMENDED] 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  12  U.S.C  21,  22,  26,  27,  30,  36. 
93a,  161,  215,  215a,  481. 1814, 1816, 1828(c), 
and  2901  through  2^07. 

$25.12    [AnMnded] 

2.  In  §  25.12(h)(ft).  the  cross  reference 
"13  CFR  121.802(4)(2)"  is  revised  to 
read  "13  CFR  12lj802(a)  (2)  and  (3)". 

$25.27    [Amended] 

3.  In  the  last  s«itence  of  §  25.27(h), 
the  internal  cross  reference  "paragraph 
(c)  of  this  section"  is  revised  to  read 
"panp«ph  (d)  of  this  section". 

4.  Paragraph  (a)  of  §  25.51  is  amended 
by  adding  a  sentence  at  the  end  of  the 
I>aragraph  to  read  as  follows: 

$25.51    Treraltion  rules. 

(a)  *  *  •  Notwithstanding  paragraph 
(c)  of  this  section,  when  a  bank,  either 
voluntarily  or  mandatorily,  becomes 
subject  to  the  performance  tests  and 
standards  of  §§  25,21  through  25.27,  the 
bank  must  comply  with  all  the  pertinent 
requirements  of  §§  25.11  throu^  25.44, 
and  no  longer  must  comply  with  the 
requirements  of  §J  25.3  through  25.7. 


Dated:  December  8, 1995. 
Eugaae  A.  Lndwig, 

Comptroller  of  the  Currency. 

FEDERAL  RESERVE  SYSTEM 

12  CFR  CHAPTER  N 

For  the  reasons  discussed  in  the  joint 
preamble,  12  CFR  part  228  is  amended 
as  follows: 

PART  228— [AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  321. 325, 1828(c), 
1842. 1843, 1844,  and  2901  et  seq. 

$228.12    [Ameaded] 

2.  In  §  228.12(h)(3),  the  cross 
reference  "13  CFR  121.802(a)(2)"  is 
revised  to  read  "13  CFR  121.802(a)  (2) 
and  (3)". 

$228.27    [Amended] 

3.  In  the  last  soitence  of  §  228.27(h). 
the  internal  cross  reference  "paragraph 
(c)  of  this  section"  is  revised  to  read 
"paragraph  (d)  of  this  section". 

4.  Paragraph  (a)  of  §  228.51  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

$228.51    Transition  njlesL 

(a)  *  *  •  Notwithstanding  paragraph 
(c)  of  this  section,  when  a  bank,  either 
voluntarily  or  mandatorily,  becomes 
subject  to  the  performance  tests  and 
standards  of  §§228.21  through  228.27. 
the  bank  must  comply  with  all  the 
pertinent  requirements  of  §§  228.11 
through  228.44,  and  no  longer  must 
comply  with  the  requirements  of 
§§  228.3  through  228.7. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  8, 1995. 
William  W.  WUes. 
Secretary  of  the  Board. 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  CHAPTER  IN 

'  For  the  reasons  discussed  in  the  joint 
preamble,  12  CFR  part  345  is  amended 
as  follows: 

PART  345-[AMENDED] 

1.  The  authority  citation  for  part  345 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1814-1817, 1819- 
1820, 1828, 1831U  and  2901-2907,  3103- 
3104,  and  3108(a). 

§345l12    [Amended] 

2.  In  §  345.12(h)(3),  the  cross 
reference  "13  CFR  121.802(a)(2)"  is 
revised  to  read  "13  CFR  121.802(a)  (2) 
and  (3)". 


$34&27    [An 

3.  In  the  last  sentence  of  §  345.27(h). 
the  internal  cross  reference  "paragraph 
(c)  of  this  section"  is  revised  to  read 
"paragraph  (d)  of  this  section". 

4.  Paragraph  (a)  of  §  345.51  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

f345J1    Transition  rules. 

(a)  *  •  *  Notwithstanding  paragraph 
(c)  of  this  section,  when  a  bmk.  either 
voluntarily  or  mandatorily,  becomes 
subject  to  the  performance  tests  and 
standards  of  §§  345.21  through  345.27, 
the  bank  must  comply  with  all  the 
pertinent  requirements  of  §§  345.11 
through  345.44,  and  no  longer  miist 
comply  with  the  requirements  of 
§§  345.3  through  345.7. 
•        *        »        »        • 

By  order  of  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation. 

Dated:  December  8, 1995. 
Jerry  L.  Langley, 
Executive  Secretary. 

OFFICE  OF  THRIFT  SUPERVISION 

12  CFR  CHAPTER  V 

For  the  reasons  discussed  in  the  joint 
preamble,  12  CFR  part  563e  is  amended 
as  follows: 

PART  563e— [AMENDED] 

1.  Tlie  authority  citation  for  part  563e 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463, 1464, 
1467a,  1814, 1816, 1828(c),  and  2901  through 
2907. 

$S63e.i2    [Amended] 

2.  In  §  563e.l2(g)(3).  the  cross 
reference  "13  CFR  121.802(a)(2)"  is 
revised  to  read  "13  CFR  121.802(a)  (2) 
and  (3)". 

$563e.27    [Amended] 

3.  In  the  last  sentence  of  §  563e.27(h), 
the  internal  cross  reference  "paragraph 
(c)  of  this  section"  is  revised  to  read 
"paragraph  (d)  of  this  sectioh". 

4.  Paragraph  (a)  of  §  563e.51  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

S563e.51    Transition  rules. 

(a)  *  *  *  Notwithstanding  paragraph 
(c)  of  this  section,  when  a  savings 
association,  either  voluntarily  or 
mandatorily,  becomes  subject  to  the 
performance  tests  and  standards  of 
§§  563e.21  through  563e.27,  the  savings 
association  must  comply  with  all  the 
pertinent  requirements  of  §§  563e.ll 
through  563e.44,  and  no  longer  must 
comply  with  the  r^uirements  of 
§§  563e.3  through  563e.7. 
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Dated:  Deceml>er  13, 1995. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechter. 
Acting  Director 

(FR  Doc.  95-30823  Filed  12-19-95;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 


29  CFR  Part  2828 
RIN1211-AA78 


Annual  Financial  and  Actuarial 
information  Reporting 

AOENCV:  PensicHi  Bbnefit  Guaranty 

Girporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Giiaranty 
Corporation  is  amoading  its  regulations 
to  implement  section  4010  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  by  the 
Retirement  Protection  Act  of  1994. 
Section  4010  reqiiires  controlled  groups 
maintaining  plans  With  large  amounts  of 
underfunding  to  submit  annually  to  the 
PBGC  financial  and  actuarial 
information  as  prescribed  by  the  PBGC. 
EFFECTIVE  DATE:  January  19. 1996. 
FOR  FURTHER  INFOR|IATI0N  CONTACT: 

Frank  H.  McCullodb.  Senior  Counsel, 

Office  of  the  Geneml  Counsel,  Pension 

Benefit  Guaranty  Qorporation,  1200  K 

Street  NW..  Washington,  DC  20005- 

4026;  202-326-4116  (202-326-4179  for 

TTY  and  TDD). 

SUPPLEMENTARY  MWRMATION:  On  July  6, 

1995,  the  PBGC  published  in  the 

Federal  Register  (ao  FR  35308)  a 

proposed  regulatiod  implementing 

section  4010  of  ERISA.  The  PBGC 

received  over  20  comments.  Section 

4010  requires  a  small  number  of  large 

controlled  groups-^ose  with  covered 

pension  pUms  that{(l)  have  more  than 

$50  million  in  unfanded  vested  benefits 

in  the  aggregate,  (2)  have  missed 

contributions  in  ejtcess  of  $1  million,  or 

(3)  have  received  funding  waivers  in 

excess  of  $1  million — to  file  annual 

financial  and  actuarial  information. 

Who  Most  FUe— $90  Million  Teat 

In  response  to  c(^nments.  the  final 
regulation  gives  controlled  groups  the 
option  of  using  100%  of  the  30-year 
Treasury  interest  r^te  and  the  fair 
market  value  of  as^ts  (instead  of  80% 
of  the  30-year  rate  and  the  actuarial 
value  of  assets)  solely  for  purposes  of 
calculating  the  $50  million  threshold 
test.  These  are  the  standards  that  will 
apply  for  calculatilig  the  variable  rate 
premiimi  under  ERISA  section  4006 
after  the  Secretary  of  the  Treasury 
adopts  revised  mortality  tables  for  post- 
1999  plan  years.  Consistent  with  the 
po8t-1999  rules,  the  PBGC  is 
conditioning  use  of  the  option  on  the 
use  of  prescribed  ifiortality  tables.  FOr 
now,  controlled  groups  may  continue  to 
use  GAM-^3  mortality  tables.  If  the 
PBGC  amends  the  tnortality  tables  under 


its  valuation  regulation  before  the 
Secretary  of  the  Treasury's  revised 
tables  go  into  effect,  the  updated 
mortality  tables  must  be  used. 
The  PBGC  did  not  adopt  the 
suggestion  that  the  PBGC  waive         ~~ 
reporting  if  the  controlled  group's  plans 
meet  some  prescribed  funding 
percentage  or  are  fully  funded  on  an 
ongoing  basis.  The  at^lute  size  of  the 
underfunding  represents  a  large 
exposure  to  the  PBGC  and,  in  many 
cases,  to  plan  participants. 

Who  Must  File— Missed  ContrilmtiDns 
and  Waivers  in  Excess  of  $1  Million 

In  response  to  comments,  the  final 
regulation  provides  that  missed 
contributions  will  not  lead  to  a 
reporting  obligation  if  they  are  paid 
within  a  ten-day  grace  period.  The  final 
regulation  also  clarifies  that,  during  the 
amortization  period  of  a  minimum 
funding  waiver,  the  waiver  will  be 
considered  to  be  outstanding  (thereby 
requiring  reporting)  unless  there  is  a 
credit  balance  in  the  funding  standard 
account  that  is  sufficient  to  pay  the 
outstanding  balance  of  the  waiver  and 
not  available  to  satisfy  future  minimum 
funding  requirements. 

Exempt  Entities 

In  response  to  comments,  the  final 
regulation  exempts  the  controlled  group 
from  submitting  information  for  de 
minimis  entities  ("exempt  entities")  and 
exempts  those  entities  from  all  reporting 
requirements.  An  entity  is  de  minimis  if 
it  does  not  s^odsot  a  nonexempt  plan 
and  its  revenue,  net  assets  and  annual 
operating  income  are  five  percent  or  less 
of  the  ccmtroUed  Roup's  revenue,  net 
assets  and  aimual  operating  income. 
Altematively,  the  net  asset  test  or  the 
annual  operating  income  test  is  satisfied 
if  an  entity's  net  assets  or  annual 
operating  income,  respectively,  is  $5 
million  or  less. 

Commenters  suggested  that  the  PBGC 
exempt  certain  foreign  members  and 
new  members  of  controlled  groups  fitun 
the  regulation's  requirements.  In  most 
cases,  foreign  corporations  should  not 
present  problems  for  controlled  groups. 
A  foreign  corporation  with  U.S. 
subsidiaries  or  a  domestic  corporation 
with  foreign  subsidiaries  will  normally 
include  each  foreign  entity  in  its 
consolidated  financial  statements.  The 
regulation  does  not  require  individual 
financial  information  concerning  a 
foreign  company  covered  by 
cmsolidated  financial  statemmts  unless 
it  sponsora  a  U.S.  plan.  The  PBGC  will 
consider  waivera  or  extensions  in  the 
limited  cases  where  foreign  companies 
are  not  included  in  consolidated 
financial  statements  and  are  not  already 


exempt  under  the  new  de  minimis 
exemption. 

Other  commentere  requested  a  grace 
period  with  respect  to  entities  that 
become  membera  of  a  controlled  group 
late  in  the  information  year.  The  de 
minimis  rule  will  deal  with  many  of 
these  situations.  Filere  may  also  request 
waivers  or  extensions  where 
information  about  a  filer  or  a  plan  is  not 
available  by  the  due  date  because  the 
filer  entered  the  controlled  group  late  in 
an  information  year. 

Actuarial  InfiDnnation 

The  proposed  regulation  required 
filen  to  provide  the  value  of  plan 
benefit  liabilities  and  assets,  certain 
participant  data  matrices,  and  an 
actuarial  valuation  report  containing  or 
supplemented  with  specified 
information.  The  final  regulation 
eliminates  the  requirement  that 
controlled  groups  routinely  submit  the 
participant  data  matrices.  (The  PBGC 
may  request  this  information.)  The 
regulation  permits  the  enrolled  actuary 
to  qualify  the  actuarial  certification  in 
the  same  maimer  as  is  permitted  for  the 
Form  5500.  Schedule  B. 

Commentera  objected  to  having  to 
determine  the  value  of  benefit  liabilities 
using  the  PBGC's  termination 
assimiptions.  The  PBGC  needs  this 
information  to  determine  the  risk  of  a 
transaction  to  participants  and  to 
premium  payere  and  to  determine 
whether  to  terminate  a  plan.  Other 
liability  measiues  do  not  reflect  plan 
underfimding  on  a  termination  basis; 
they  can  seriously  imderstate  the 
PBGC's  exposure  for  plans  subject  to 
this  regulation.  The  comments 
confirmed  that  the  cost  of  calculating 
benefit  liabilities  consists  mainly  of  a 
one-time  cost  for  adding  the  PBGC's 
termination  assimiptions  to  existing 
computer  programs.  The  final  regulation 
simplifies  the  calculation  somewhat  by 
providing  for  use  only  of  the  PBGC's 
annuity  methodology  (rather  than  both 
its  annuity  and  liunp  sum 
methodology). 

Exempt  Plans 

The  proposed  regulation  exempted 
reporting  for  plans  with  fewer  than  500 
participants  and  plans  with  no 
imfunded  benefit  liabilities  (using  the 
PBGC's  termination  assumptions),  other 
than  plans  with  funding  waivers  or 
missed  contributions.  The  final 
regulation  keeps  but  simplifies  this 
exemption.  Solely  for  exemption 
purposes,  the  controlled  group  may 
determine  the  value  of  a  plan's  benefit 
liabilities  using  the  plan's  retirement 
assumptions  (instead  of  the  PBGC's 
expected  retirement  age  assumptions). 


Additional  Information 

Some  commenters  questioned  the 
provision  under  whidi  the  PBGC  may 
require  filen  to  submit  additional 
information  within  ten  days. 
Commenters  suggested  that  the  response 
time  be  lengthened,  that  the  type  of 
information  that  may  be  requested  be 
limited,  or  that  the  provision  be  deleted. 

It  is  the  PBGC's  ability  to  get  die 
additional  information  quickly  that 
allows  the  PBGC  to  limit  the 
information  that  controlled  groups  must 
submit  on  a  routine  basis.  The  PBGC 
will  grant  extensions  of  time  to  respond 
where  a  filer  demonstrates  that  it  is 
making  a  reasonable  and  good  foith 
effort  to  respond  to  the  information 
request. 

In  response  to  comments,  the  final 
regulation  clarifies  that  this  additional 
information  is  information  that  could 
have  been  required  annually  (i.e., 
information  that  is  necessary  to 
determine  a  plan's  assets  and  liabilities, 
or  the  financial  status  of  a  filer,  for  any 
period  through  the  end  of  the 
information  year). 

Confidentiality 

Some  commentere  expressed  concern 
about  the  confidentiality  of  filer  tax 
information.  The  regulation  does  not 
require  the  submission  of  a  filer's  tax 
retiun  as  part  of  an  annual  report;  it 
merely  permits  the  filer  to  substitute  its 
tax  return  for  the  audited  or  imaudited 
financial  statements  required  by  the 
statute.  Moreover,  the  statute  and 
regulation  provide  for  confidentiality  of 
information  similar  to  that  afforded  to 
Hart-Scott-Rodino  antitrust 
submissions.  Filere  may  request  that 
information  they  submit  not  be 
disclosed  to  other  membera  of  their 
controlled  group. 

Information  Year 

One  commenter  suggested  that  the 
regulation  eliminate  the  concept  of  an 
information  year  and  that  filere  instead 
be  required  to  use  the  same  reporting 
year  as  they  use  for  Form  5500.  The 
information  year  is  a  simplifying 
measiuing  p«iod  that  does  not  require 
any  new  reports.  For  most  controlled 
groups  the  information  year  will  be  the 
same  as  the  fiscal  year  on  which  they 
prepare  their  consolidated  retiuns.  CHie 
Form  5500  reporting  year  is  based  on 
each  plan's  plan  year,  which  may  not 
match  the  plan  yeara  of  other  plmis  or 
the  fiscal  years  of  controlled  group 
mMnbere.) 

In  response  to  comments,  the  final 
regulation  excludes  the  fiscal  yeats  of 
exempt  entities  in  determining  the 
information  year  f(»  a  controlled  group. 


The  final  regulation  clarifies  that  the 
controlled  group  need  not  restate 
consolidated  financial  statements  solely 
because  they  include  information  on 
entities  that  are  not  membera  of  the 
controlled  group  or  that  are  exempt 
entities. 

Due  Data 

Commentera  questioned  the  due  ^ate 
for  information — 105  days  after  the 
close  of  a  filer's  information  year.  This 
due  date  is  coordinated  with  the 
Seciirities  and  Exchange  Commission's 
annual  reporting  date  for  public 
companies.  In  most  instances, 
controlled  groups  will  have  prepared 
audited  financial  statements  prior  to 
that  date  for  public  filing  and  can 
simply  refer  to  those  filings  in  their 
submissions  to  the  PBGC.  The  actuarial 
information  required  by  that  date  is 
similar  to  pension  information  required 
by  Financial  Accounting  Standard  87 
that  must  be  included  in  those  financial 
statements.  (The  regulation  generally 
allows  other  actuarial  information  to  be 
delayed  until  15  days  after  the  filing 
deadline  for  the  Form  5500.) 

If  the  due  date  presents  problems  for 
non-public  companies  or  in  other 
unusual  circumstances,  filere  should 
request  extensions  of  the  deadlines. 
Filers  experiencing  problems  in 
preparing  or  submitting  required 
information  should  apply  for  extensions 
as  early  as  possible,  rather  than  shortly 
before  the  due  date. 

E.0. 12866  and  Regulatory  Flexibility 
Act 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866.  The  provisions 
of  this  regulation  implement  policy 
decisions  made  by  Congress  in  requiring 
filere  to  provide  audited  financial 
statements  and  other  required 
information  annually  to  the  PBGC.  The 
provisions  reflect  the  PBGC's 
interpretation  of  the  statutory  standards 
and  prescribe  the  form,  time,  and 
manner  in  which  the  required 
information  should  be  submitted. 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  PBGC 
certifies  (for  the  reasons  stated  in  the 
proposed  rule  at  60  FR  35308.  35310. 
July  6. 1995)  that  this  regulation  will  not 
have  a  significant  economic  impact  (m 
a  substantial  number  of  small  entities. 
Accordingly,  as  provided  in  section  605 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.),  sections  603  and 
604  do  not  apply. 


Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1212-0049.  An  agency  may  not 
conduct  or  sponsor,  and  a  peraon  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 

Responses  to  this  collection  of 
information  are  mandatory.  (See  ERISA 
sections  4002(b)(3)  and  4010.)  The 
PBGC  needs  this  information,  and  will 
use  it.  to  identify  controlled  groups  with 
severely  underfunded  plans,  to 
determine  the  financial  status  of 
controlled  group  membera  and  evaluate 
the  potential  ri^  of  future  losses 
resulting  from  corporate  transactions 
and  the  need  to  take  legal  action,  and  to 
negotiate  agreements  under  which 
controlled  groups  would  provide 
additional  plan  funding.  Confidentiality 
of  information  submitted  is  provided  for 
in  §  2628.12  of  the  regulation.  (See 
ERISA  section  4010(c).) 

The  PBGC  estimates  that  the  average 
annual  burden  for  this  collection  of 
information  will  be  13.2  houre  and 
$24,315  for  each  of  approximately  100 
controlled  groups.  Comments 
concerning  the  accuracy  of  this  burden 
estimate  and  any  suggestions  for 
reducing  the  burden  of  this  collection  of 
information  should  be  submitted  to  the 
PBGC's  Office  of  General  Counsel,  1200 
K  Street,  NW,  Suite  340,  Washington. 
DC  20005-4026. 

List  of  Subjects  in  29  CFR  Part  2628 

Employee  benefit  plans,  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  above,  the 
PBGC  is  amending  subchapter  C, 
chapter  XXVI  of  29  CFR  by  adding  a 
new  part  2628  to  read  as  follows: 

PART  2628-ANNUAL  FiNANCUL  AND 
ACTUARIAL  INFORMATION 
REPORTING 

2628.1  Purpose  and  scope. 

2628.2  Definitions. 

2628.3  Filing  requirement 

2628.4  Filers. 

2628.5  Information  year. 

2628.6  Information  to  be  filed. 

2628.7  Identifying  inibnnation. 

2628.8  Plan  actuarial  information. 

2628.9  Financial  information. 

2628.10  Due  date  and  filing  with  the  PBGC 

2628.11  Waivers  and  extensions. 

2628.12  Confidentiality  of  infonnabon 
submitted. 

2628.13  Penalties. 

2628.14  OMB  control  number. 
Authority:  29  U.S.C.  1302(b)(3);  29  U.S.C 
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§2028.1    PurpoM  «nd  scope. 

(a)  Purpose.  Thijs  part  prescribes  the 
requirements  for  aimual  filings  with  the 
PBGC  under  sectit^n  4010  of  the  Act. 

(b)  Scope.  This  Dart  applies  to  filers 
for  any  information  year  ending  on  or 
after  December  31»  1905. 

§2628.2    DeflnMoniL 

For  purposes  of  ithis  part — 

(a)  Act  means  ttie  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended.         , 

(b)  Code  means  the  Internal  Revenue 
Coide  of  1986,  as  amended. 

(c)  Contributingisponsor  means  a 
person  who  is  a  contributing  sponsor  as 
defined  in  section  ;4001(a)(13)  of  the 
Act. 

(d)  Controlled  gfoup  means,  with 
respect  to  any  person,  a  group 
consisting  of  that  person  and  all  other 
persons  under  coi|unon  control  with 
that  person,  deterfnined  under  part  2612 
of  this  chapter. 

(e)  Exempt  entii^  means  a  person  who 
does  not  have  to  file  information  and 
about  whom  infoiination  does  not  have 
to  be  filed,  as  described  in  §  2628.4(d) 
of  this  part, 

(f)  Exempt  plan  means  a  plan  about 
which  actuarial  information  does  not 
have  to  be  filed.  a$  described  in 

$  2628.8(c)  of  thisjpart. 

(g)  Fair  market  yalue  of  the  plan 's 
assets  means  the  fair  mariwt  value  of  the 
plan's  assets  at  the  end  of  the  plan  year 
ending  within  the)  filer's  information 
year  (determined  without  regard  to  any 
contributions  receivable). 

(h)  FUer  means  a  person  who  is 
reqxiired  to  file  reports,  as  described  in 
§2628.4  of  this  p«1. 

(i)  Fiscal  year  means,  with  respect  to 
a  person,  the  person's  annual 
accoimting  period  or,  if  the  person  has 
not  adopted  a  closing  date,  the  calendar 
year. 

(j)  Information  year  means  the  year 
determined  unde<  §  2628.5  of  this  part. 

(k)  Person  meaita  an  individual, 
partnership,  joint'venture,  corporation, 
mutual  company,  joint-stock  company, 
trust,  estate,  unincorporated 
organization,  association,  or  employee 
organization  representing  any  group  of 
participants  for  purposes  of  collective 
bargaining. 

(1)  Plan  means  a  single-employer  plan, 
as  defined  in  section  4001(a)(15)  of  the 
Act.  to  which  Title  IV  of  the  Act  applies. 

(m)  P7an  year  lieans  the  calendar, 
policy,  or  fiscal  year  on  which  the 
records  of  a  plan  are  kept 

§2828.3    Piling  requlrenMnt 

(a)  In  general.  Bxcept  as  provided  in 
§  2628.8(c)  (relating  to  exempt  plans) 
and  except  where  waivers  have  been 


granted  under  §  2628.11  of  this  part, 
each  filer  shall  submit  to  the  PBGC 
annually,  on  or  before  the  due  date 
specified  in  §  2628.10,  all  information 
specified  in  §  2628.6(a)  with  respect  to 
all  members  of  a  controlled  group  and 
all  plans  maintained  by  members  of  a 
controlled  group. 

(b)  Single  controlled  group 
submission.  Any  filer  or  other  person 
may^ubmit  the  information  specified  in 
§  2628.6(a)  on  behedf  of  one  or  more 
members  of  a  filer's  controlled  group.  If 
a  person  other  than  a  filer  submits  the 
information,  the  submission  must  also 
include  a  written  power  of  attorney 
signed  by  a  filer  authorizing  the  person 
to  act  on  behalf  of  one  or  more  filers. 

§2828.4    Fiiers. 

(a)  General.  A  contributing  sponsor  of 
a  plan  and  each  member  of  Uie 
contributing  sponsor's  controlled  group 
is  a  filer  with  respect  to  an  information 
year  (unless  exempted  under  paragraph 
(d)  of  this  section)  if— 

(1)  the  aggregate  imfimded  vested 
benefits  of  all  plans  (including  any 
exempt  plans)  maintained  by  the 
members  of  the  contributing  sponsor's 
controlled  group  exceed  $50  million 
(disregarding  those  plans  with  no 
unfunded  vested  benefits); 

(2)  any  member  of  a  controlled  group 
fails  to  make  a  required  installment  or 
other  required  payment  to  a  plan  and. 
as  a  result,  the  conditions  for  imposition 
of  a  lien  described  in  section  302(f)(1) 
(A)  and  (B)  of  the  Act  or  section 
412(n)(l)  (A)  and  (B)  of  the  Code  have 
been  met  during  the  information  year, 
and  the  required  installment  or  other 
required  payment  is  not  made  within 
ten  days  after  its  due  date;  or 

(3)  any  plan  maintained  by  a  member 
of  a  controlled  group  has  been  granted 
one  or  more  minimum  funding  waivers 
under  section  303  of  the  Act  or  section 
412(d)  of  the  Code  totaling  in  excess  of 
$1  million  that,  as  of  the  end  of  the  plan 
year  ending  within  the  information  year, 
are  still  outstanding  (determined  in 
accordance  with  paragraph  (c)  of  this 
section). 

(b)  Unfunded  vested  benefits. 

(1)  General.  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  for 
purposes  of  the  $50  million  test  in 
paragraph  (a)(1)  of  this  section,  the 
value  of  a  plan's  unfunded  vested 
benefits  is  determined  at  the  end  of  the 
plan  year  ending  within  the  filer's 
information  year  in  accordance  with 
section  4006(a)(3)(E](iii)  of  the  Act  and 
§  2610.23  of  this  chapter  (vnthout 
reference  to  the  exemptions  and  special 
rules  under  §2610.24). 

(2)  Optional  assumptions.  Prior  to  the 
first  information  year  in  which  the 


mortality  assumptions  prescribed  under 
section  302(d)(7)(C)(ii)(n)  of  the  Act 
apply  to  all  of  the  plans  maintained  by 
a  controlled  group,  the  value  of 
unfunded  vested  benefits  for  a  plan  may 
be  determined  by  substituting  for  the 
respective  assumptions  used  under 
paragraph  (b)(1)  of  this  section  (but  not 
using  the  alternative  calculation  method 
under  §  2610.23(c)  of  this  chapter)  all  of 
the  following  assiunptions: 

(i)  an  interest  rate  equal  to  100%  of 
the  annual  yield  for  30-year  Treasury 
constant  maturities  (as  reported  in 
Federal  Reserve  Statistical  Release  G.13 
and  H.15)  for  the  last  full  calendar 
month  in  the  plan  year, 

(ii)  the  fair  market  value  of  the  plan's 
assets;  and 

(iii)  the  mortality  tables  described  in 
section  302(d)(7)(C)(ii)(I)  of  the  Act  or 
section  412(l)(7)(C)(u)(I)  of  the  Code; 
provided  that  for  any  plan  year  ending 
on  or  after  the  effective  date  of  an 
amendment  to  the  mortality  tables  used 
to  value-benefits  to  be  paid  as  aimuities 
in  trusteed  plans  under  part  2619  of  this 
chapter,  those  amended  mortality  tables. 

(c)  Outstanding  waiver.  Before  the  end 
of  the  statutory  amortization  period,  a 
minimum  funding  waiver  for  a  plan  is 
considered  outstanding  unless — 

(1)  a  credit  balance  exists  in  the 
funding  standard  account  (described  in 
section  302(b)  of  the  Act  and  section 
412(b)  of  the  Code)  that  is  no  less  than 
the  outstanding  balance  of  all  waivers 
for  the  plan; 

(2)  a  waiver  condition  or  contractual 
obligation  requires  that  a  credit  balance 
as  described  in  paragraph  (c)(1) 
continue  to  be  maintained  as  of  the  end 
of  each  plan  year  during  the  remainder 
of  the  statutory  amortization  period  for 
the  waiver,  and 

(3)  no  portion  of  any  credit  balance 
described  in  paragraph  (c)(1)  is  used  to 
make  any  required  installment  imder 
section  302(e)  of  the  Act  or  section 
412(m)  of  the  Code  for  any  plan  year 
during  the  remainder  of  the  statutory 
amortization  period. 

(d)  Exempt  entities.  A  person  is  an 
exempt  entity  if  the  person — 

(1)  is  not  a  contributing  sponsor  of  a 
plan  (other  than  an  exempt  plan); 

(2)  has  revenue  for  its  fiscal  year 
endhig  within  the  controlled  group's 
information  year  that  is  five  percent  or 
less  of  the  controlled  group's  revenue 
for  the  fiscal  year(s)  ending  within  the 
information  year, 

(3)  has  annual  operating  income  for 
the  fiscal  year  ending  within  the 
controlled  group's  information  year  that 
is  no  more  than  the  greater  of— 

(i)  five  percent  of  the  controlled 
group's  annual  operating  income  for  the 


fiscal  year(s)  ending  within  the 
information  year,  or 

(ii)  $5  million;  and 

(4)  has  net  assets  at  the  end  of  the 
fiscal  year  ending  within  the  controlled 
group's  information  year  that  is  no  more 
than  the  greater  of — 

(i)  five  percent  of  the  controlled 
group's  net  assets  at  the  end  of  the  fiscal 
year(s)  ending  within  the  information 
year,  or 

(ii)  $S  million. 

§2828.5    Information  year. 

(a)  Determinations  based  on 
information  year.  An  information  year  is 
used  under  this  part  to  determine  which 
persons  are  filers  (§2623.4),  what 
information  a  filer  must  submit 

(§§  2628.6-2628.9),  whether  a  plan  is  an 
exempt  plan  (§  2628.8(c)),  and  the  due 
date  for  submitting  the  information 
(§  2628.10(a)). 

(b)  General.  Except  as  provided  in 
paragraph  (c)  of  this  section,  a  person's 
information  year  shall  be  the  fiscal  year 
of  the  person.  A  filer  is  not  required  to 
change  its  fiscal  year  or  the  plan  year  of 
a  plan,  to  report  financial  information 
for  any  accounting  period  other  than  an 
existing  fiscal  year,  or  to  report  actuarial 
information  for  any  plan  year  other  than 
an  existing  plan  year. 

(c)  Controlled  group  members  with 
different  fiscal  years. 

(1)  Use  of  calendar  year.  If  members 
of  a  controlled  group  (disregarding  any 
exempt  entity)  report  financial 
information  on  the  basis  of  different 
fiscal  years,  the  information  year  shall 
be  the  calendar  year. 

(2)  Example.  Filers  A  and  B  are 
members  of  the  same  controlled  group. 
Filer  A  has  a  July  1  fiscal  year,  and  filer 
B  has  an  October  1  fiscal  year.  The 
information  year  is  the  calendar  year. 
Filer  A's  financial  information  with 
respect  to  its  fiscal  year  ending  June  30, 
1996,  and  filer  B's  financial  information 
with  respect  to  its  fiscal  year  ending 
September  30, 1996,  must  be  submitted 
to  the  PBGC  following  the  end  of  the 
1996  calendar  year  (the  calendar  year  in 
which  those  fiscal  years  end).  If  filer  B 
were  an  exempt  entity,  the  information 
year  would  be  filer  A's  July  1  fiscal  year. 

§2628.6    mf  onnafUon  to  be  nied. 

(a)  General.  A  filer  must  submit  the 
information  specified  in  §  2628.7 
(identifying  information),  §  2628.8  (plan 
actuarial  information)  and  §  2628.9 
(financial  information)  of  this  pari  with 
respect  to  each  member  of  the  filer's 
controlled  group  and  each  plan 
maintained  by  any  member  of  the 
controlled  group. 

(b)  Additional  information.  By  written 
notification,  the  PBGC  may  require  any 


filer  to  submit  additional  actuarial  or 
financial  information  that  is  necessary 
to  determine  plan  assets  and  liabilities 
for  any  period  through  the  end  of  the 
filer's  information  year,  or  the  financial 
status  of  a  filer  for  any  period  through 
the  end  of  the  filer's  information  year. 
The  information  must  be  submitted 
within  ten  days  after  the  date  of  the 
written  notification  or  by  a  di^erent 
time  specified  therein. 

(c)  Previous  submissions.  If  any 
required  information  has  been 
previously  submitted  to  the  PBGC,  a     - 
filer  may  incorporate  this  informatiort 
into  the  required  submission  by 
referring  to  the  previous  submission. 

§2628.7    Identifying  Information. 

(a)  Filers.  Each  filer  is  required  to 
provide  the  following  identifying 
information  with  respect  to  each 
member  of  the  controlled  group 
(excluding  exempt  entities) — 

(1)  the  name,  address,  and  telephone 
number  of  each  member  of  the 
controlled  group  and  the  legal 
relationships  of  each  [for  example, 
parent,  subsidiary);  and 

(2)  the  nine-digit  Employer 
Identification  Nimiber  (EIN)  assigned  by 
the  Internal  Revenue  Service  to  each 
member  (or  if  there  is  no  EIN  for  a 
member,  an  explanation). 

(b)  Plans.  Each  filer  is  required  to 
provide  the  following  identifying 
information  with  respect  to  each  plan 
(including  exempt  plans)  maintained  by 
any  member  of  the  controlled  group 
(including  exempt  entities) — 

(1)  the  name  of  each  plan; 

(2)  the  EIN  and  the  three-digit  Plan 
Nimiber  (PN)  assigned  by  the 
contributing  sponsor  to  each  plan  (or  if 
there  is  no  EIN  or  PN  for  a  plan,  an 
explanation);  and 

(3)  if  the  EIN  or  PN  of  a  plan  has 
changed  since  the  beginning  of  the 
filer's  information  year,  the  previous 
EIN  or  PN  and  an  explanation. 

§  2628.8    Plan  actuarial  Infonnatlon. 

(a)  Required  information.  For  each 
plan  (other  than  an  exempt  plan) 
maintained  by  any  member  of  the  filer's 
controlled  group,  each  filer  is  required 
to  provide  die  following  actuarial 
information — 

(1)  the  fair  market  value  of  the  plan's 
assets; 

(2)  the  value  of  the  plan's  benefit 
liabilities  (determined  in  accordance 
with  paragraph  (d)  of  this  section)  at  the 
end  of  the  plan  year  ending  vtrithin  the 
filer's  information  year; 

(3)  a  copy  of  the  actuarial  valuation 
report  for  the  plan  year  ending  within 
the  filer's  information  year  that  contains 
or  is  supplemented  by  the  following 
information — 


(i)  each  amortization  base  and  related 
amortization  charge  or  credit  to  the 
funding  standard  account  (as  defined  in 
section  302(b)  of  the  Act  or  section 
412(b)  of  the  Code)  for  that  plan  year 
(excluding  the  amount  considered 
contributed  to  the  plan  as  described  in 
section  302(b)(3)(A)  of  the  Act  or  section 
412(b)(3)(A)  of  the  Code), 

(ii)  the  itemized  development  of  the 
additional  funding  charge  payable  for 
that  plan  year  pursuant  to  section  412(1) 
of  the  Code, 

(iii)  the  minimum  funding 
contribution  and  the  maximum 
deductible  contribution  for  that  plan 
year, 

(iv)  the  actuarial  assumptions  and 
methods  used  for  that  plan  year  for 
purposes  of  section  302(b)  and  (d)  of  the 
Act  or  section  412(b)  and  (1)  of  the  Code 
(and  any  change  in  those  assumptions 
and  methods  since  the  previous 
valuation  and  justifications  for  any 
change),  and 

(v)  a  summary  of  the  principal 
eligibility  and  benefit  provisions  on 
which  the  valuation  of  the  plan  was 
based  (and  any  changes  to  diose 
provisions  since  the  previous 
valuation),  along  with  descriptions  of 
any  benefits  not  included  in  the 
valuation,  any  significant  events  that 
occurred  during  that  plan  year,  and  the 
plan's  early  retirement  factors;  and 

(4)  a  written  certification  by  an 
enrolled  actuary  that,  to  the  best  of  his 
or  her  knowledge  and  belief,  the 
actuarial  information  submitted  is  true, 
correct,  and  complete  and  conforms  to 
all  applicable  laws  and  regulations, 
provided  that  this  certification  may  be 
qualified  in  writing,  but  only  to  the 
extent  the  qualification(s)  are  permitted 
under  26  CFR  §  301.6059-l(d). 

(b)  Alternative  compliance  for  plan 
actuarial  information.  If  any  of  the 
information  specified  in  paragraph  (a)(3) 
of  this  section  is  not  available  by  the 
date  specified  in  §  2628.10(a).  a  filer 
may  satisfy  the  requirement  to  provide 
such  information  by — 

(1)  including  a  statement,  with  the 
material  that  is  submitted  to  the  PBGC, 
that  the  filer  will  file  the  unavailable 
information  by  the  alternative  due  date 
specified  in  §  2628.10(b)  of  this  part, 
and 

(2)  filing  such  information  (along  with 
a  certification  by  an  enrolled  actuary 
under  paragraph  (a)(4)  of  this  section) 
with  the  PBGC  by  that  alternative  due 
date. 

(c)  Exempt  plan.  The  actuarial 
information  specified  in  this  section  is 
not  required  with  respect  to  a  plan  that, 
as  of  the  end  of  the  plan  year  ending 
within  the  filer's  information  year,  has 
fewer  than  500  participants  or  has 
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b«iefit  liabilities  (detennined  in 
accordance  with  paragraph  (d)  of  this 
section)  equal  to  or  less  dian  the  &ir 
market  value  of  the  plan's  assets. 
provided  that  the  plan — 

(1)  has  received^  on  or  within  ten  days 
after  their  due  dates,  all  required 
instalhnwits  or  ot)ier  payments  required 
to  be  made  during  the  information  year 
under  section  302  of  the  Act  or  section 
412  of  the  Code:  ^id 

(2)  has  no  minitium  funding  waivers 
outstanding  (as  described  in  §  2628.4(c) 
of  this  part)  as  of  the  end  of  the  plan 
year  ending  withi|i  the  information  year. 

(d)  Determinatipn  of  benefit  liabilities. 
The  vahie  of  a  phfi's  benefit  liabilities 
(within  the  meanikig  of  section 
4001(aKl6)  of  the  Act)  at  the  end  of  a 
plan  year  shall  bedetermined  using  the 

i>lan  census  data  ^escribed  in  paragraph 
d)(l)  of  this  sectito  and  the  actuarial 
assumptions  and  tnethods  described  in 
paragraph  (d)(2)  or,  where  applicable, 
(dM3)  of  this  section. 

(1)  Census  dotal 

(i)  Census  data  period.  Plan  census 
data  shall  be  detennined  (for  all  plans 
for  any  informatitin  year)  either  as  of  the 
end  of  the  plan  ye|ar  or  as  of  the 
beginning  of  the  qext  plan  year. 

(li)  Projected  census  data.  If  actual 
plan  census  data  is  not  available,  a  plan 
may  use  a  projection  of  plan  census  data 
firom  a  date  within  the  plan  year.  The 
projection  must  be  consistent  with 
projections  used  to  measure  pension 
obligations  of  the  ^lan  for  financial 
statranent  purposes  and  must  give  a 
resuh  appropriate  for  the  end  of  the 
plan  year  for  these  obligations.  For 
example,  adjiistments  to  the  projection 
process  will  be  retjuired  where  there  has 
been  a  significant  event  (such  as  a  plan 
amendment  or  a  plant  shutdown)  that 
has  not  been  reflected  in  the  projection 
data.  I 

(2)  Actuarial  asBumptions  and 
methods.  The  valne  of  benefit  liabilities 
shall  be  determined  using  the 
assumptions  and  (nethods  applicable  to 
the  valuation  of  benefits  to  be  paid  as 
annuities  in  trustfed  plans  terminating 
at  the  end  of  the  plan  year  (as  prescribed 
in  part  2619.  subpart  C,  of  this  chapter). 

(3)  Special  actiiarial  assumptions  for 
exempt  plan  determination.  Solely  for 
purposes  of  determining  whether  a  plan 
is  an  exempt  plan,  the  value  of  benefit 
liabilities  may  be  detennined  by 
substituting  for  the  retirement  age 
assumptions  in  paragraph  (d)(2)  the 
retirement  age  assumptions  used  by  the 
plan,  for  that  plan!  year  for  purposes  of 
section  302(d)  of  the  Act  or  section 
412(1)  of  the  Code. 


§2ttBk9    FlnencM  infoiiiwUoii. 

(a)  General.  Except  as  provided  in  this . 
section,  each  filer  is  required  to  provide 
the  following  financial  information  for 
each  controlled  group  member  (other 
than  an  exempt  entity) — 

(1)  audited  nnancial  statements  for 
the  fiscal  year  ending  within  the 
information  year  (including  balance 
sheets,  income  statements,  cash  flow 
statements,  and  notes  to  the  financial 
statements); 

(2)  if  audited  financial  statements  are 
not  available  by  the  date  specified  in 

§  2628.10(a),  imaudited  financial 
statements  fbr  the  fiscal  year  ending 
within  the  information  yeer;  or 

(3)  if  neither  audited  nor  imaudited 
financial  statements  are  available  by  the 
date  specified  in  §  2628.10(a),  copies  of 
fBderal  tax  returns  for  the  tax  year 
ending  within  the  information  year. ' ' 

(b)  Consolidated  financial  statements. 
If  the  financial  informatian  of  a 
controlled  group  member  is  combined 
with  the  information  of  other  group 
members  in  consolidated  financial 
statements,  a  filer  may  provide  the 
following  financial  information  in  lieu 
of  the  inrormation  required  in  paragraph 
(a)  of  this  section — 

(1)  the  audited  consolidated  financial 
statements  for  the  filer's  information 
yeer  or.  if  the  audited  consolidated 
financial  statements  are  not  available  by 
the  date  specified  in  §  2628.10(a), 
unaudited  ctmsolidated  finandal 
statements  for  the  fiscal  year  ending 
within  the  information  year,  and 

(2)  for  each  controlled  group  meml>er 
included  in  the  consolidated  financial 
statements  that  is  a  contributing  sponsor 
of  a  plan  (other  than  an  exempt  plan), 
the  contributing  sponsor's  revenues  and 
operating  income  for  the  information 
year,  and  net  assets  at  the  end  of  the 
infomiatiCMi  year. 

(c)  Subsequent  submissions.  If 
unaudited  financial  statements  are 
submitted  as  provided  in  paragraph 
(a)(2)  or  (b)(1)  of  this  section,  audited 
financial  statements  must  thereafter  be 
filed  within  15  days  after  they  are 
prepared.  If  federal  tax  retiuns  are 
submitted  as  provided  in  paragraph 
(a)(3)  of  this  section,  audited  and 
unaudited  financial  statements  must 
thereafter  be  filed  within  15  days  after 
they  are  prepared. 

(d)  Submission  of  public  information. 
If  any  of  the  financial  information 
required  by  paragraphs  (a)  through  (c)  of 
this  section  is  publicly  available,  the 
filer,  in  lieu  of  submitting  such 
information  to  the  PBGC,  may  include  a 
statement  with  the  other  information 
that  is  submitted  to  the  PBGC  indicating 
when  such  financial  information  was 
made  available  to  the  public  and  where 


the  PBGC  may  obtain  it.  For  example,  if 
the  controlled  group  member  has  filed 
audited  financial  statements  with  the 
Securities  and  Exchange  Commission,  it 
need  not  file  the  financial  statements 
with  PBGC  but  instead  can  identify  the 
SEC  filing  as  part  of  its  stidnnission 
imder  this  part. 

(e)  Inclusion  of  information  about 
non-filers  and  exempt  entities. 
Consolidated  financial  statements 
provided  pursuant  to  paragraph  (b)(1)  of 
this  section  may  include  financial 
information  of  persons  who  are  not 
controlled  group  membera  (e.g.,  joint 
ventures)  or  are  exempt  entities. 

{2628.10    Due  data  and  flHngwnhtlw 
PBOa 

(a)  Due  date.  Except  as  permitted 
under  paragraph  (b)  of  this  section,  a 
filer  shall  file  the  information  required 
under  this  part  with  the  PBGC  on  or 
before  the  105th  day  after  the  close  of 
the  filer's  information  year. 

(b)  Alternative  due  date.  A  filer  that 
includes  the  statement  specified  in 

§  2628.8(b)(1)  with  its  submission  to  the 
PBGC  by  the  date  specified  in  paragraph 
(a)  of  this  section  must  submit  the 
actuarial  information  specified  in 
§  2628.8(b)(2)  within  15  days  after  the 
deadline  for  filing  the  plan's  annual 
report  (Form  5500  series)  for  the  plan 
year  ending  within  the  filer's 
information  year  (see  §  2520.104a- 
5(a)(2)  of  this  title). 

(c)  How  to  file.  Requests  and 
information  may  be  delivered  by  mail, 
by  delivery  service,  by  hand,  or  by  any 
other  method  acceptable  to  the  PBGC, 
to:  Corporate  Finance  and  Negotiations 
Department.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street,  NW., 
Washington,  DC  20005-4026. 

(d)  Date  when  information  filed. 
Information  filed  under  this  part  is 
considered  filed — 

(1)  on  the  date  of  the  United  States 
postmark  stamped  on  the  cover  in 
which  the  information  is  mailed,  if— 

(i)  the  postmark  was  made  by  the 
United  States  Postal  Service;  and 

(ii)  the  document  was  mailed  postage 
prepaid,  properly  addressed  to  the 
PBGC;  or 

(2)  if  the  conditions  stated  in 
paragraph  (d)(1)  of  this  section  are  not 
met,  on  the  date  it  is  received  by  the 
PBGC.  Information  received  on  a 
weekend  or  Federal  holiday  or  after  5:0( 
p.m.  on  a  weekday  is  considered  filed 
on  the  next  regular  business  day. 

(e)  Computation  of  time.  In  computing 
any  period  of  time  under  this  part,  the 
day  of  the  act  or  event  from  which  the 
designated  period  of  time  begins  to  run 
shall  not  be  included.  The  last  day  of 
the  period  so  computed  shall  be 
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included,  imless  it  is  a  weekend  or 
Federal  holiday,  in  which  event  the 
period  runs  imtil  the  end  of  the  next  day 
that  is  not  a  weekend  or  Federal 
holiday. 

f  2628.11    Walvera  and  Extensions. 

The  PBGC  may  waive  the  requirement 
to  submit  information  with  respect  to 
one  or  more  filers  or  plans  or  may 
extend  the  applicable  due  date  or  dates 
specified  in  §  2628.10  of  this  part.  The 
PBGC  will  exercise  this  discretion  in 
appropriate  cases  where  it  finds 
convincing  evidence  supporting  a 
waiver  or  extension:  any  waiver  or 
extension  may  be  subject  to  conditions. 
A  request  for  a  waiver  or  extension  must 
be  filed  in  writing  with  the  PBGC  at  the 
address  provided  in  §  2628.10(c)  no 
later  than  15  days  before  the  applicable 
date  specified  in  §  2628.10  of  Uiis  part, 
and  must  state  the  facts  and 
circumstances  on  which  the  request  is 
based. 


{2628.12    Confidentiality  of  information 
submltiad. 

In  accordance  with  §  2603.15(b)  of 
this  chapter  and  section  4010(c)  of  the 
Act,  any  information  or  docimientary 
material  that  is  not  publicly  available 
and  is  submitted  to  the  PBGC  pursuant 
to  this  part  shall  not  be  made  public, 
except  as  may  be  relevant  to  any 
administrative  or  judicial  action  or 
proceeding  or  for  disclosures  to  either 
body  of  Congress  or  to  any  duly 
authorized  committee  or  subcommittee 
of  the  Congress. 

{2628.13    Penalties. 

If  all  of  the  information  required 
under  this  part  is  not  provided  within 
the  specified  time  limit,  the  PBGC  may 
assess  a  separate  penalty  imder  section 
4071  of  the  Act  against  the  filer  and 
each  member  of  &e  filer's  controlled 
group  (other  than  an  exempt  entity)  of 
up  to  $1,000  a  day  for  each  day  that  the 
failure  continues.  The  PBGC  may  also 


pursue  other  equitable  or  legal  remedies 
available  to  it  under  the  law. 

S  2628.14    OMB  control  number. 

The  collection  of  information 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  OMB 
Control  Number  1212-0049. 

Issued  on  the  date  set  forth  above  pursuant 
to  a  resolution  of  the  Board  of  Directors 
authorizing  its  Chainnan  to  issue  this  final 
rule. 

Issued  in  Washington.  DC,  this  18th  day  of 
December  1995. 

Robert  B.  Reich. 

Chairman,  Bcxird  of  Directors,  Pension  Benefit 
Guaranty  Corporation. 

James  J.  Keightley, 

Secretary.  Board  of  Directors,  Pension  Benefit 
Guaran  ty  Corporation . 
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Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
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the  revision  date  of  each  title. 

3  CFR 


6641  (Modified  by 

Proclamation 

6857) 64817 

6763  (Modified  by 

Proclamation 

6857) * ....6481 7 

6853..: „ 62185 

6854 ^ 62187 

6855 .....62979 

6856 63389 

6857 : 64817 

6858 65015 

6859 65233 

Executive  Orders: 
11533  (see  EO 

12981) 62981 

12002  (continued  by 

EO  12981) 62981 

12924  (see  EO 

12981) „ 62981 

12981 62981 

12982 63895 

Administrative  Onlers: 
Memorandum  of 

December  6.  1995 63391 
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5  CFR 
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25 - 66048 
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208 _ 66042 
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325 66042 
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Ch.  III. 

31 
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230 

250 
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140 
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116 
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.63476 
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19 
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146 

151 
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404 _ 62329 
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943 63922 
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202 64000 

206 64000.  65610 

21 1 64000 
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906 - 62789 

91 3 62229 

914...- - 66611 

950 6S048 

390 65568 


32  CFR 

706 


.65569 


33  CFR 

162 „ 63623 

165 62330,  65570 

Fiopotsd  RuIm: 

52.. 63489 

1 17 6561 3 

1 51 -..- 64001 

34CFR 

75 ...;....(W872 

668 -..61760.  61776,  61796. 

61830 

674 61796 

675 61796 

676 61796 

682 61750.  61796,  65021 

685 .61790.  61796.  61820 

690 61796 

riopu— d  RutaK 

361 64476 

646 64108 


36  CFR 

1415 - 

1 _ 

Iw  ■•■«■■■•■■«■•••••■»•■• 


.-.64122 

....62233 
....62233 


37  CFR 

10 641 25 

253 _ - 61 654 

259 -.61657 

202 - 62057 


38  CFR 

1 


.63926 


39  CFR 
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672 63654 

675 62339.  63451,  63654, 
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REMINDERS 

The  rules  and  proposed  rules 
In  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

Rules  Going  Into  Effect 
Today 

COMMERCE  DEPARTMENT 
Export  Administration 
Bursau 

Export  licensing: 
Microprocessors  not 
exceeding  500  million 
theoretical  operations  per 
secorxj,  etc.;  gerteral 
license  GLX  and  GTDR 
eligibility  expansion; 
published  12-20-95 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
aghcuitural  commodities: 
Avermedin  B1  etc.; 

published  12-20-95 
Thiodicarb:  published  12-20- 
95 
FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expendtture 
limitations  and  proNbitions: 


Campaign  communications 
dedaimers 

Effective  date;  published 
12-20-95 
FEDERAL  HOUSING 
FINANCE  BOARD 
Charitable  donation  limitation; 
repeal;  published  12-20-95 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Extension  ladders  length; 
deceptive  advertising  and 
latwNng;  CFR  part 
renrwved;  put>lished  12-20- 
95 
Glass  fiber,  curtains  and 
draperies  and  fabrics  of. 
failure  to  disclose  that 
skin  irritation  may  result 
from  washing  or  harxling; 
CFR  part  removed; 
published  12-20-95 
Non-prismatic  and  partially 
prismatic  instruments; 
deception;  CFR  Part 
removed;  published  12-20- 
95 
Sleeping  bags;  advertising 
and  labeling  as  to  size; 
CFR  Part  renxjved; 
published  12-20-95 
Tablecloths  and  related 
products  size;  deceptive 
advertising  and  labeling; 
CFR  part  removed; 
published  12-20-95 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives: 

Boeing;  puttlished  12-5-95 
TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 
Buy  America  requirements: 
CFR  part  removed; 
published  12-20-95 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 
Self-dealing  t>y  private 
foundations;  published  12- 
20-95 
Income  taxes: 
Integrated  auxiiaries  of 
churches;  exemption  from 
filing  information  returns; 
published  12-20-95 
Nonbanic  trustee  net  worth 
requirements;  put)lished 
12-20-95 

Comments  Due  Next 
Week 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in 
Michigan  et  al.;  connntents 
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due  by  12-29^:  published 

11-29-95  I 

Oranges,  grapefrui, 

tangerines,  and  tangelos 

grown  in  Floridat  comments 

due  by  12-28^;  published 

11-28-95 
Potatoes  (Irish)  grbtm  irv- 

Idaho  and  Oreg^  -V*'  «' 
comments  du4  by  12-28-' 
95;  published  11-24-95 
Pmnes  (dried)  produced  in 

California;  comments  due  by 

12-26-95:  pubMted  11-24- 

95 
Tomatoes  grown  i^  Ftorida; 

comments  due  ^  12-26-95; 

published  11 -24195 

AGRICULTURE 
DEPARTMENT 
Food  and  Consumer  Service 

Child  nutrition  pro$rams: 
National  school  lunch 
program- 
Cheese  altenvte  products 
specifications  removal; 
comments  due  by  12- 
27-95;  published  11-27- 
95 
COMiylERCE  DERARTMENT 
Natlonai  Oceanic  and 
Atmospheric  AUitrinisbatlon 
Fishery  conservatton  and 
management 
QuH  of  Alaska  ind  Bering 
Sea  and  Aleilian  Islands 
groundTish;  convnents  due 
by  12-28-95;  published 
11-29-95 
Gulf  of  Alaska  Qroundfish; 
comments  due  by  12-29- 
95;  published  11-30-95 

DEFENSE  DEPA^ENT 

Acquisitkxi  regulations: 
Defense  Federal  Acquisition 

RegUatton  st<)plement; 

contractor  purchasirig 

system  reviews; 

comments  due  by  12-26- 

95;  published  10-27-95 
Federal  Acqutsitkxi  Regulatkxi 
(FAR): 
Contingent  fee^  comments 

due  by  12-28-95; 

published  10H26-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act 
State  operatingi  permits 
program- 
Kentucky;  cofnments  due 
by  12-26-gb;  published 
11-24-95   j 
Water  poHutkjn  ctntrol: 
Sewage  sludga;  use  or 
dteposal  standards; 
comments  dee  by  12-26- 
95;  published  10-25-95 

FARM  CREDIT 
ADMINISTRATION 

Farm  credK  system: 


Funding  and  fiscal  affairs, 
toan  policies  and 
operatkHis,  and  funding 
operations- 
Gtobal  debt;  comments 

due  by  12-26-95; 

published  11-24-95 
Loan  polKies  and 
operations- 
Loan  information 

disctosure;  comments 

due  by  12-26-95; 

published  11-24-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Caiing  party  telephone 
number- 
Privacy  requirements; 
comments  due  by  12- 
27-95;  published  12-11- 
95 
Radk)  statkxis;  tat)le  of 
assignments: 

Georgia;  comments  due  t)y 
12-26-95;  published  11-8- 
95 
New  Mexkx);  comments  due 
by  12-26-95;  published 
11-9-95 
Oklahoma;  comments  due 
by  12-26-95;  published 
11-9-95 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  k>an  bank 
system: 
Membership  approval; 

statutory  eligiiaility 

requirements;  comments 

due  by  12-26-95; 

published  10-27-95 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Children  and  Families 

Administration 

Head  Start  Program: 
EligitJility,  recruitment, 
selection,  enrollment,  and 
attendance  requirements; 
comments  due  t>y  12-26- 
95;  published  10-25-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration    . 

Food  additives: 
Polymers- 
Ethylene-1 ,4-cyck>hexylene 
dunethylene 
tereph^ialate 
copolymers,  etc!; 
comments  due  by  12- 
26-95;  published  11-24- 
95 
Human  drugs: 
AntitMtic  drugs- 
Cefpodoxime  proxetU,  etc 
for  oral  suspenskxi; 


'«? 


comments  due  by  12- 
27-95;  published  11-27- 
95 
INTERIOR  DEPARTMENT 
National  Parle  Service 
Special  regulatkxis: 
Grarxl  Teton  Natk>nal  Park 
{  and  John  D.  Rockefeller, 
-  ^-^  Jr.  Memorial  Parkway, 
WY;  snowmobile  and 
srx)wplane  routes  and   - 
regulatnns;  comments 
due  by  12-26-95; 
published  10-25-95 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclainatlon 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Maryland;  comments  due  by 
12-27-95:  published  11- 
27-95 
Virginia;  comments  due  by 
12-27-95;  published  11- 
27-95 
JUSTICE  DEPARTMENT 
Motor  Vehteie  Theft  Preventkxi 
Act  program  regulatkxis; 
comments  due  by  12-26-95; 
published  10-24-95 

JUSTICE  DEPARTMENT 
Prisons  Bureau     ^  .»<> 
Inmate  control,  custody,  care, 

oiic  * 

Discipline  and  good  conduct 
time;  comments  due  by 
,       12-26-95;  published  10- 

26-95 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards. 
etc.: 

Methylene  chtorkJe; 
occupational  exposure: 
comments  due  by  12-29- 
95;  published  12-6-95 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulatkxis: 
Contract  management- 
FAR  supplement  coverage 
on  government  property; 
reviskxi;  comments  due 
by  12-26-95;  published 
10-25-95 
Federal  Acquisitxxi  Regulatk>n 

(FAR): 
..  Legal  proceedngs  costs; 
comments  due  by  12-26- 
95:  published  10-26-95 

NATIONAL  LABOR 
RELATIONS  BOARD 

Administrative  law  judges;  role 

modifications;  comments 
'due  by  12-29-95;  published 
:  12-1-95 


PERSONNEL  MANAGEMENT 
OFFICE 

Retirement: 
Federal  Empkjyees 
Retirement  System-  - 
Altematve  forms  of 
armuity;  termination; 
comments  due  t>y  12- 
26-95;  published  10-25- 
95 
POSTAL  RATE  COMMISSION 
Practk^e  and  procedure  njles: 
Rate  and  classtfKatk>n 
changes;  expedKkMi, 
flexbility,  and  innovation: 
comments  due  by  12-26- 
95;  published  10-27-95 
SMALL  BUSINESS 
ADMINISTRATION 
ConlNct  of  interests:  comments 
due  by  12-27-95;  published 
11-27-95 
Federal  regulatory  review: 
Government  contractirig 
assistance;  comments  due 
by  12-27-95;  published 
11-27-95 
Procedure  rules  governing 
cases  before  Offne  of 
Hearings  and  Appeals; 
comments  due  t>y  12-27- 
95;  published  11-27-95 
Program  Fraud  Civil 
Remedies  Act  regulations; 
comments  due  by  12-27- 
95:  published  11-27-95 
Small  business  investment 
companies;  comments 
due  by  12-28-95; 
published  11-28-95 
Freedom  of  Informatkm  and 
Privacy  Acts;  Federal 
regulatory  review;  comments 
due  by  12-26-95;  published 
11-24-95 
Reporting  acxJ  recordkeeping 
requirements,  etc.;  Federal 
regulatory  review;  comments 
due  by  12-26-95:  published 
1V24-95 
Small  business  size  standeirds: 
Federal  regulatory  review; 

comments  due  by  12-26- 
'  95;  put)lished  11-24-95 
Nonmanufacturer  rule; 
waivers- 
Minicomputers;  comments 
due  by  12-29-95; 
published  12-13-95 
Standards  for  conducting 
business  with  SBA;  Federal 
regulatory  review;  comments 
due  by  12-26-95;  published 
11-24-95 
Surety  bond  guarantee 
program;  Federal  regulatory 
review;  comments  due  by 
12-27-95;  published  11-27-, 
95 
TRANSPORTATION 
DEPARTMENT 
CoMt  Guard 
Drawtjridge  operatk)ns: 
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New  York;  comments  due 
by  12-26-95:  published 
10-26-95 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Canadair;  comments  due  t>y 
12-26-95;  published  10- 
24-95 
McDonnell  Douglas; 
comments  due  by  12-26- 
95;  published  10-24-95 
SAAB;  comments  due  by 
12-26-95;  published  10- 
24-^ 
Airworthiness  standards: 
Special  conditkyis- 
AiRadk)  Corp.;  Beech 
model  58  airplanes; 
comments  due  by  12- 
26-95;  published  11-24- 
95 
Bomtjardier  Inc.;  high- 
intensity  radiated  fiekls; 


comments  due  by  12- 
26-95;  published  11-8- 
95 
Class  E  airspace;  comments 

due  by  12-29-95;  published 

11-16-95 
Special  use  airspace: 

definitkxts;  comments  due 

by  12-27-%;  published  11- 

27-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehcle  safety 
standards: 

Fuel  system  integrity- 
Compressed  natural  gas 
vehnles  and  fuel 
containers;  comments 
due  by  12-26-95; 
published  11-24-95 
Head  restraints;  alternative 
testing  procedure 
removed:  comments  due 


by  12-26-95;  put)lished 
10-24-95 

Lamps,  reflectwe  devces, 
and  associated 
equipment- 
Signal  lamps  geometric 
visibility  requirements, 
and  rear  side  mariner 
color;  comments  due  by 
12-26-95;  published  10- 
26-95 

Occupant  crash  protectiorv- 

Air  bag  designs,  etc.; 
comments  due  by  12- 
26-95;  published  11-9- 
95 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedule: 

Meiital  disorders;  convnents 
due  by  12-26-95; 
published  10-26-95 


LIST  OF  PUBLIC  LAWS 

This  is  a  corrtinuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  which 
have  t>ecome  Federal  laws.  It 
may  tje  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servk»)  on  202-523- 
6641.  The  text  of  laws  is  not 
put)lished  in  ttie  Federal 
Register  but  may  be  ordered 
in  IndlvkJual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone.  202-512- 
2470). 

H.R.  2204/P.L.  104-64 

Defense  Production  Act 
Amendments  of  1995  (Dec. 
18,  1995;  109  StaL  689) 
Last  List  December  13.  \»)S 


UMI 


Would  i^ou  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  hav«  t)een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  if  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Registei  Index,  or  both. 


LSA  •  LM  of  CFR  Sactiom  Aftactad 

The  LSA  (Ustiof  CFR  Sections  Affectsd) 
is  deaignad  to  iMd  users  of  the  Code  of 
Federrf  ReguMons  to  amendatory 
adtons  pubMied  m  the  Federal  Register. 
The  LSA  is  is«ued  monthly  In  cumulative  form. 
Entries  IndlcalB  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 


The  index,  covering  the  contents  of  the 
daly  Federal  Register,  is  issued  monthly  m 
cumulaiive  totm.  Entries  are  carried 
primariy  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-rofonncoB. 
$24.00  per  year. 


A  hndmg  »(l  s  mckjded  m  each  puMca/ion  Mftcft  Ms 
Federal  Register  aage  numben  *ii(h  the  dale  ol  puMcaMyi 
m  the  Pederai  Register 
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Superintendent  of  Documents  Subscription  Order  Form 

_^^^-Co*=  Charge  your  order. 

*5421  Ifsoaayl 

_,  ^  '    To  Cuyonr  orders  (202)  512-2233 

LJ    YES,  entor  the  following  indicated  subscriptions  for  one  year 

LSA  ♦Lfat  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 

.  Price  includes 


The  total  cost  oil  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or 


(Additiaaal 


name) 


(Please  type  or  print) 


ittention  line) 


nr  pilvatji,  dMck  box  bdswi 

Q  rio  not  make  my  name  available  to  other  mailen 

ChcdL  BMlhod  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

a  GPO  Deposit  Account 
a  VISA  a  MasterCard  [ 

I    I    I    I    I    I    I 


r 


-D 

(expiration) 

I     I     I     I     I     I 


(Street  address) 


(Qty,  State,  Zip  cod^) 

(Daytime  phone  inctiiding  area  code) 


(AuthOTizing  signature) 

Thamk  you  for  your  order! 


^0I94 


(PUTcfaaae  order  no. 
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FEDEKAL  REGISTm  Published  daily,  Monday  through  Friday, 
(not  published  on  Satuiiays,  Sundays,  or  on  otBdal  holidays),  by 
the  Office  of  the  Federal  lug^w.  National  Archives  and  Records 
Administration,  Washiniton,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat  500,  as  ai^nded;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Admiiistrative  CcHnmittee  of  the  Federal  Register 
(1  CFR  Ql  I).  Distribution  is  made  only  bv  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Ofnce,  Wasnington,  DC 
20402. 


The  Fadaral  »■;«■*■«•  provides  a  unifnm  system  6v  making 
available  to  the  public  regulations  and  le(^  notices  issued  oy 
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The  Federal  ?ffH^  is  published  in  peper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
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home  page  address  is  htip://w%vw.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by  telnet  to 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

F(NL         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       Sponaoied  by  the  Office  of  the  Federal  Register. 
MTHAT:     Free  public  briefings  (approximately  3  hours)  to  prasent: 

1.  The  regulatory  process,  with  a  6x:us  on  the  Federal  Register 
system  and  the  public's  role  In  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  afiect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TwBSeaBk»s] 
WHEN:  January  9,  1996  at  9:00  am  and 

January  23,  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:   202-523-4538 
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Federal  Trade  Comr 

RULES  I 

Trade  regulation  ruler 
Quick-freeze  aerosol  spray  products  used  for  frosting 
cocktail  glasses;  lethal  effects  of  inhaling,  failure  to 
disclose;  CFR  teat  removed,  66071-66072 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
66320-66322 


m 


Food  and  Drug  Administration 

PROPOSED  RULES 
Food  for  human  consjumption: 
Food  labeling — 
Nut^Mit  content 
66227 
Medical  devices: 
Orthopedic  device^ 
Pedicle  screw  sp  nal  systems;  classification,  etc.; 
correction,  6  $227 


claims;  general  principles,  66206- 


Forest  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  66252-66253 
Environmental  statehients;  availability,  etc.: 
Rooseveh  National  Forest.  CO,  66253-66254 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Allowable  cost  and  payment  clause,  66472 
Contractors'  purchasing  systems  reviews,  66472-66473 

Government  Printing  Office 

NOTICES 
Meetings: 
Online  access  to  Federal  Register  and  other  Federal 
databases;  demonstration.  66275-66276 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

NOTICES 

Scientific  misconduct  findings;  administrative  actions: 

Lupu,  Ruth,  Ph.D.,  66276 

Santa  Cruz,  Victoria,  66276 

Housing  and  Urt)an  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Home  equity  conversion  mortgage  insurance 

demonstration;  use  of  direct  endorsement  program, 
66476-66477 
NOTICES 

Agency  information  collection  activities  under  OMB 
review: 
Proposed  agency  information  collection  activities; 
conunent  request,  66314-66315 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Family  unity  benefits;  appUcant  processing,  66062-66069 

Indian  Affairs  Bureau 

NOTICES 

Indian  tribes;  acknowledgement  of  existence 
determinations,  etc.: 

Huron  Potawatomi,  Inc.,  66315-66316 
Irrigation  projects;  operation  and  maintenance  charges: 

Wapato  Irrigation  Project,  WA,  66316-66317 

Interior  Department 

See  Fish  and  Wildhfe  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 


Intemal  Revenue  Service 

RULES 

Employment  taxes  and  coUecton  of  income  taxes  at  sources 
and  procedure  and  administration: 
Termination  of  employer's  operations;  time  for  fumishing 
wage  statements  to  employees  and  Social  Security 
Administration,  66139-66142 
Income  taxes: 
ControlUng  corporation's  basis  adjustment  in  its 

controlled  corporation's  stock  following  triangular  . 
reorganization,  66077-66082 
Conversion  transactions;  netting  rule,  66083-66085 
Future  benefit  accrual  rate;  significant  reduction  notice 

Correction.  66082-66083 
Stock  and  stock  rights;  constructive  distributions,  66134- 

66139 
Tax  withholding  on  dispositions  of  U.S.  real  property 
interests  by  foreign  persons,  66076-66077 
Income  taxes  and,  procedure  and  administration: 

Grantor  trust  reporting  requirements,  66085-66091 
Income  taxes,  etc.: 
Backup  withholding,  statement  mailing  requirements, 
and  due  diligence,  66105-66134 
Procedure  and  administration: 
Federal  financial  assistance  received  by  financially 
troubled  bank  or  thrift  institution,  or  in  connection 
with  acquisition  of  same,  66091-66105 
PROPOSED  RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Backup  vtrithholding,  statement  mailing  requirements, 
and  due  diligence,  66243-66244 
Income  taxes: 
Backup  withholding;  statements  to  recipients  of 
dividends  and  patronage  dividends;  partial 
withdrawal, '66227-66228 
Family  and  Medical  Leave  Act;  cafeteria  plans  operation, 

66229-66233 
Loans  to  plan  participants,  66233-66237 
S  corporations  and  their  shareholders — 
Treatment  of  gain  from  disposition  of  interest  in  certain 
natural  resource  recapture  property,  66238-66243 
Tax  exempt  section  501(c)(5)  organizations;  requirements, 
66228-66229 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquiation,  construction,  etc.: 
CSX  Corp.  et  al.,  66324 

Justice  Department 

See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 

NOTICES 

PoUution  control;  consent  judgments: 

Caribe  General  Electric  Products,  Inc..  66325 

Shell  Oil  Co..  Inc..  et  al..  66324-66325 

Labor  Department 

NOTICES 

Meetings: 
School-to- Work  Opportimities  Advisory  Coimcil.  66271 

Land  Management  Bureau 

RULES 

PubUc  land  ordera: 

Alaska,  66150-66151 

Colorado.  66151 


PROPOSED  RULES 

Right-of-way;  use;  tramroads  and  logging  roads;  Oregon  and 
Cahfomia  (O&C)  and  Coos  Bay  revested  lands; 
comment  period  extension.  66246 
NOTICES 
Closure  of  pubUc  lands: 

Arizona.  66317-66318 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  66318 

Cahfomia.  66319 

Nevada,  66318-66319 

New  Mexico,  66318 
Survey  plat  fiUngs: 

New  Mexico,  66319-66320 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  66327-66329 

Maritime  Administration 

NOTICES 

Mortgagees  and  trustees;  appUcants  approval,  disapproval, 
etc.: 

First  Tmst  of  Illinois,  National  Association,  66341 

PNC  Bank,  66341 

Minerals  Management  Service 

NOTICES 
Meetings: 
Royalty  management  program;  electronic  data  interchange 
(EDI);  presentation,  66322 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regiilation  (FAR): 
Allowable  cost  £ind  payment  clause,  66472 
Contractora'  purchasing  systems  reviews,  66472-66473 

National  Agricultural  Library 

RULES 

Public  information: 
Access  under  Freedom  of  Information  Act;  integration 

into  Agricultiiral  Research  Service  and  CFR  part 

removed,  66062 

National  Highway  Traffic  Safety  Admlniatration 

RULES 
Guidelines: 

National  minimum  drinking  age,  66074-66076 
PROPOSED  RULES 

Lamps,  Reflective  Devices,  and  Associated  Equipment 
Negotiated  Rulemaking  Committee: 

Meetings,  66247 
NOTICES 

Motor  vehicle  theft  prevention  standard;  exemption 
petitions,  etc.: 

Volkswagen  of  America,  Inc.,  66341-66342 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  mackerel,  squid,  and  butterfish,  66249-66251 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 

pelagic  resources  and  South  Atlantic  shrimp,  66247- 

66249 
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NOTICES 

National  Weather  Service;  moderoization  and  restructuring: 
Weather  Service  and  Forecast  Offices;  consoUdations, 
66256-66264 

NatlonaJ  Park  Service 

NOTICES 

Environmental  statements;  availabihty.  etc.: 

Organ  Pipe  Cactus  National  Monument,  AZ,  66322-66323 
Meetings: 

Wrangell-St.  EUas  National  Park  Subsistence  Resource 
Commission,  66i23 

Natural  Reaourcea  Conservation  Service 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
Aua  Watershed,  American  Samoa,  66255 
Hickory  Creek  Watershed.  MO,  66254-66255 

Nuclaar  Raguiatory  Ceimmisaion 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  66325-66326 
Meetings:  | 

Reactor  Safeguards  Advisory  Committee,  66327 
Applications,  hearings,  determinations,  etc.: 
Indiana  Michigan  PoJMrer  Co.,  66326-66327 

Offica  of  Rtenagement  and  Budget 

See  Management  and  Budget  Office 

Poatal  Service 

RULES 

Domestic  Mail  Manual 
Palletized  mail  preparation  standards;  revisions,  66142- 
66149  1 

Public  HaaHh  Service ! 

See  Food  and  Drug  Adtninistration 

Railroad  nattramant  Board 

RULES 

Federal  claims  collection: 

Federal  income  tax  refund  and  administrative  oQset, 
66072-66073 
PR0IK3SE0  RULES 
Railroad  Retirement  A^: 

Retirement  annuities ;  finality  of  decisions,  66203-66205 

Reclamation  Bureau 

NOTICES 

Water  resources  plani^ng;  discount  rate  change,  66323-. 
66324 

Securitiee  and  Excbaiige  Commisaion 
RULES  , 

Accounting  bulletins,  i  t&ff: 
Contingent  stock  pui  chase  warrants;  rescission,  66072 

NOTICES  I 

Self-regulatory  organi^tions;  proposed  rule  changes: 
American  Stock  Excoange,  Inc.,  66330-66333 
Pacific  Stock  Exchange,  Inc.,  66333-66334 

Saleetive  Service  System 

NOTICES 

Registrants  who  have  attained  age  26  years;  notification, 
66334 


State  Department 

RULES 

Legal  and  related  services: 
International  child  abduction — 
Parental  abduction  cases;  processing  by  non- 
governmental organization,  66073-66074 
NOTICES 
Arms  Export  Control  Act  determinations;  munitions  exprat 

Ucenses  to  Nigeria;  poUcy,  66334 
Meetings: 
International  Telecommunications  Advisory  Committee, 
66334-66335 
Privacy  Act: 
Systems  of  records,  66335-66336 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Oklahoma,  66244-66246 

Textile  Agreements  Implementation  Committee 

See  Conunittee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Foreign  fare  level  index;  adjustments,  66336-66337 
International  cargo  rate  flexibiUty  level: 
Standard  foreign  fare  level;  discontinuance  of  formal 
update  orders,  66337 

Traaaury  Dapartntent 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 
Meetings: 
PubUc  Diplomacy,  U.S.  Advisory  Commission,  66342 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  66344-66469 

Part  III 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
66472-66473 

Part  IV 

Department  of  Housing  and  Urban  Development,  66476- 
66477 


Reader  Aids 

Additional  information,  including  a  list  of  pubUc  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  in  tiM  Reader  Aids! 

Begiiming  with  the  issue  of  December  4, 1995,  a  new  Usting 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  hito  Effect 
Today  will  remind  readers  about  Rules  documents 
published  in  the  past  which  go  into  eSecl  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
documents  pubhshed  in  past  issues.  Only  those  doamients 
published  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 


The  Reminders  feature  is  intended  as  a  reader  aid  only. 

Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 

significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 

for  the  Reminders  since  the  issue  of  November  1,  1995.  No 

documents  published  prior  to  November  1, 1995  will  be 

listed  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  PubUc  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  pubUc  inspection  is  available  cm  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Federal  Register 

Vol.  60,  No.  245 

Thursday,  December  21.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1653 

Legal  Process  for  the  Enforcement  of 
a  Participant's  Legal  Obligations  To 
Provide  Child  Support  or  Make 
Alimony  Payments 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Final  rule. 

summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  adopting  as  a  final  rule 
without  change  an  interim  regulation 
which  explains  the  Board's  procedures 
for  responding  to  legal  process  for  the 
enforcement  of  a  participant's  legal 
obligations  to  provide  child  support  or 
make  alimony  payments. 
EFFECTIVE  DATE:  These  final  rules  are 
effective  December  21. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Forrest  (202)  942-1662. 
Federal  Retirement  Thrift  Investment 
Board,  1250  H  Street,  NW.,  Suite  400, 
Washington.  EX:  20005. 
SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  Thrift  Savings  Plan 
(TSP),  which  was  established  by  the 
Federal  Employees'  Retirement  System 
Act  of  1986  (FERSA),  Pubhc  Law  99- 
335, 101  Stat.  514  (1986).  which  has 
been  codified,  as  amended,  largely  at  5 
U.S.C.  8401-8479  (1994).  The  TSP  is  a 
tax-deferred  retirement  savings  plan  for 
Federal  employees  that  is  similar  to 
cash  or  deferred  arrangements 
established  under  section  401  (k)  of  the 
Internal  Revenue  Code.  Sums  in  a  TSP 
participant's  account  are  held  in  trust 
for  that  participant.  5  U.S.C.  8437^)- 

FERSA  provides  that  payments  from 
the  TSP  that  would  otherwise  be  made 
to  any  participant  "shall  be  subject  to 
legal  process  for  the  enforcement  of  the 
individual's  legal  obligations  to  provide 
child  support  or  make  alimony 


payments  as  provided  in  section  459  of 
the  Social  Security  Act  (42  U.S.C.  659)." 
5  U.S.C.  8437(e)(3). 

These  regulations  address  only  legal 
process  for  the  enforcement  of  a 
participant's  legal  obligations  to  provide 
child  support  or  make  alimony 
payments.  The  Board  also  must  honor  a 
court  decree  of  divorce,  annulment,  or 
legal  separation  or  a  court  order  or 
court-approved  property  settlement 
agreement  incident  to  such  decree  that 
expressly  awards  a  portion  of  a 
participant's  TSP  accoimt  to  a  spouse, 
former  spouse,  child  or  other  dependent 
of  the  participant,  or  to  the  attorney  for 
the  spouse,  former  spouse,  child  or 
other  dependent  of  the  participant  for 
attorney  fees.  5  U.S.C.  8467  and  8435(c). 
The  Board  refers  to  these  documents  as 
"retirement  benefits  court  orders."  and 
regulations  governing  them  can  be 
found  at  60  FR  13604  (1995)  (to  be 
codified  at  5  CFR  part  1653,  subpart  A). 

On  August  31,  1995,  the  Board 
published  an  interim  rule  with  request 
for  comment  in  the  Federal  Register  (60 
FR  45624)  relating  to  the  Board's 
procedures  for  responding  to  legal 
process  for  the  enforcement  of 
participant's  legal  obligations  to  provide 
child  support  or  make  alimony 
payments.  The  Board  received  no 
comments  on  the  interim  rule. 
Therefore,  we  are  adopting  the 
provisions  of  the  interim  rule  as  a  final 
rule  without  change. 

Federal  Retirement  Thrift  Investment 
Board. 

Roger  W.  Mehle, 

Executive  Director. 

Accordingly,  the  interim  rule 
amending  5  CTR  part  1653,  which  was 
published  at  60  FR  45624  on  August  31, 
1995,  is  adopted  as  a  final  rule  without 
change. 

[FR  Doc.  95-31016  Filed  12-20-95;  8:45  am] 
BILUNQ  CODE  67«M>1-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 
7  CFR  Part  510 
Availability  of  Information 

AGENCY:  Agricultiutil  Research  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  document  amends 
regulations  of  the  Agricultural  Research 
Service  (ARS)  regarding  the  availability 
of  information  to  the  public  in 
accordance  with  the  Freedom  of 
Information  Act  (FOIA)  to  inform  the 
public  of  the  change  in  location  and  title 
of  the  FOIA  Coordiinator  for  ARS  and  to 
make  technical  corrections  in  the 
regulations. 

EFFECTIVE  DATE:  December  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stasia  A.M.  Hutchison,  FOIA 
Coordinator,  Agricultural  Research 
Service,  USDA.  6303  Ivy  Lane.  Room 
456,  Greenbelt.  MD  20770,  (301)  344- 
2207. 

SUPPLEMENTARY  INFORMATION:  The  FOIA 
requires  agencies  to  publish  in  the 
Federal  Register  regulations  describing 
how  the  public  m^y  obtain  information 
bom  the  agency  (5  U.S.C.  552(a)(1)). 
Part  510  of  Title  7.  Code  of  Federal 
Regulations,  is  issued  in  accordance 
with  the  regulations  of  the  Secretary  of 
Agriculture  at  7  CFR  Part  1,  Subpart  A, 
implementing  FOIA. 

Pursuant  to  an  internal  reorganization 
of  the  Department  of  Agriculture 
(USDA),  the  National  Agricultural 
Library  (NAL)  has  been  integrated  as  a 
subordinate  unit  within  the  Agricultural 
Research  Service  (ARS),  USDA,  and  the 
Human  Nutrition  Information  Service 
(HNIS)  has  been  abolished  and  the 
research  functions  formerly 
administered  by  HNIS  have  been 
delegated  to  the  Administrator,  ARS. 
Requests  for  information  relating  to 
NAL  or  HNIS  may  be  directed  to  the 
ARS  FOIA  Coordinator  pursuant  to  the 
Part. 

Former  Sections  510.2,  Public 
inspection  and  copying,  and  510.3, 
Index,  have  been  merged  into  one  new 
Section  510.2,  Public  inspection, 
copying,  and  indexing.  A  new  Section 
510.4.  Denials,  has  been  added  to  clarify 
the  procedures  when  requested 
docimients  are  denied  by  the  FOIA 
Coordinator.  This  document  also 
amends  Part  510  to  inform  the  public  of 
the  change  in  the  location  and  title  of 
the  FOIA  Coordinator  for  ARS. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  may 
be  made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to 
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interaal  agency  management,  it  is 
exempt  firom  the  proviaions  of  Executive 
Orders  12778  and  1286|B.  Also,  this  rule 
will  not  cause  a  significant  economic 
impact  or  other  substaQtial  efiect  on 
small  entities.  TherefoilB,  the 
requirements  of  the  Regulatory 
Flexibihty  Act.  5  U.S.G  601,  et  seq.,  do 
not  apply.  This  rule  supersedes  the 
notice  published  in  the  Federal  Register 
on  May  18, 1988  (53  PR  17685). 

Lilt  of  Subjects  in  7  CTtl  Part  SIO 

Freedom  of  Information. 
Accordingly.  7  CFR  fart  510  is 
revised  to  read  as  fbllolvs: 

PART  510— PUBLIC  INFORMATION 

510.1  General  statement, 

510.2  Public  inspection^  copying,  and 
indexing. 

510.3  Requests  for  records. 
5ia4    Denials.  | 
510.S    Appeals.  I 

AvAoritp  5  use  30i;  552;  7  CFR  Part  1, 
Subpart  A  and  Appendix  A  thereto. 


{510.4    Danlala. 

If  the  FOLA  Coordinator  determines 
that  a  requested  record  is  exempt  from 
mandatory  disclosure  and  that 
discretionary  release  would  be 
improper,  the  FOLA  Coordinator  shall 
give  written  notice  of  denial  in 
accordance  with  §  1.8(a)  of  this  title. 


1510.1 

This  part  is  issued  in  accordance  with 
the  regulations  of  the  Secrettuy  of 
Agricultiue  in  Part  1,  Subpart  A  of  this 
title  and  Appendix  A  thereto, 
implementing  the  Freedom  of 
hiformation  Act  (FOL\j)  (5  U.S.C  552). 
The  Secretary's  regulations,  as 
implemented  by  the  regulations  in  this 
part,  govern  the  availability  of  records  of 
the  Agricultural  Reseafch  Service  (ARS) 
to  the  public. 

f  510.2    PuMie  inspection,  copying,  and 
Indexing. 

5  U.S.C.  552(a)(2)  requires  that  certain 
materials  be  made  avajlable  for  public 
inspection  and  copying  and  that  a 
current  index  of  these  materials  be 
pubUshed  quarterly  or  otherwise  be 
made  available.  Members  of  the  public 
may  request  access  to  Such  materials 
maintained  by  ARS  at  the  following 
office:  hiformaUon  Staff,  ARS.  USDA. 
6303  Ivy  Lane.  Room  456,  Greenbelt, 
MD  20770;  Telephone.(301)  344-2207. 
Office  hours  are  8:00  e^m.  to  4:30  p.m. 

{510.3    Requests  for  racords. 

Requests  for  records  of  ARS  imder  5 
U.S.C.  552(a)(3)  shall  be  made  in 
accordance  with  §  1.6  bf  this  title  and 
submitted  to  the  FOIA  Coordinator. 
Agricultural  Research  Service.  USDA. 
6303  Ivy  Lane,  Room  456,  Greenbelt, 
MD  20770:  Telephone  (301)  344-2207; 
Facsimile  (301)  344-2825;  TDD  (301) 
344-2435.  The  FOL\  Coordinator  is 
delegated  authority  to  make 
determinations  regarding  such  requests 


in  accordance  with  §  1 
title 
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3(a)(3)  of  this 


{510.5 

Any  person  whose  request  is  denied 
shall  have  the  right  to  appeal  such 
denial.  Appeals  shall  be  made  in 
accordance  with  §  1.6(e)  of  this  title  and 
should  be  addressed  as  follows: 
Administrator,  Agriculttual  Research 
Service,  U.S.  Department  of  Agricultiue, 
Washington,  DC  20250. 

Done  at  Washington.  DC  this  18th  day  of 
December  1995. 
KJ).  MurreU, 

Acting  Associate  Administrator,  Agricultural 
Research  Service. 
IFR  Doc.  95-31098  Filed  12-20-95;  8:45  am] 
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National  Agricultural  Library 
7CFRPart4100 

Availat>illty  of  Information 

agency:  National  Agriculttual  Library, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  removes  the 
regulations  of  the  National  Agricultural 
Library  (NAL)  regarding  the  availability 
of  information  to  the  pubHc  in 
accordance  with  the  Freedom  of 
Information  Act  (FOIA)  to  reflect  an 
internal  reorganization  of  the 
Department  of  Agriculttue  (USDA). 
EFFECTIVE  DATE:  December  21. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stasia  A.M.  Hutchison,  FOIA 
Coordinator,  Information  Staff, 
Agriculttual  Research  Service,  USDA, 
6303  Ivy  Lane,  Room  456,  Greenbelt, 
MD  20770.  Telephone  (301)  344-2207. 
SUPPLEMENTARY  INFORMATION:  The  FOIA 
(5  U.S.C.  552(a)(1))  requires  Federal 
agencies  to  publish  in  the  Federal 
Register  regulations  describing  how  the 
public  may  obtain  information  fiom  the 
agency.  Fart  4100  of  Title  7.  Code  of 
Federal  Regulations,  was  issued  in 
accordance  with  the  regulations  of  the 
Secretary  of  Agricultiue  at  7  CFR  Fart  1. 
Subpart  A,  implementing  FOIA. 

Pursuant  to  an  internal  reorganization 
of  USDA,  NAL  has  been  integrated  into 
the  Agricultural  Research  Service  (ARS), 
USDA.  This  document  removes  7  CFR 
Part  4100.  Requests  for  information, 
relating  to  NAL  may  be  obtained 
Uirough  the  FOIA  Coordinator  for  ARS 


ptusuant  to  7  CFR  Part  1,  Subpart  A, 
and  7  CFR  Part  510. 

This  rule  relates  to  internal  agency 
management.  Therefore,  piusuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  pubUcation  in  the  Federal  Register. 
Fiulher,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Orders  12778  and  12866.  Also,  this  rule 
will  not  cause  a  significant  economic 
impact  or  other  substantial  effect  on 
small  entities.  Therefore,  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.,  do 
not  apply.  This  rule  supersedes  the 
notice  published  in  the  Federal  Register 
on  May  19, 1988  (53  FR 17914). 

List  of  Subjects  in  7  CFR  Part  4100 

Freedom  of  Information  Act. 

Accordingly,  imder  the  authority  of  5 
U.S.C.  301,  Part  4100  is  removed  and 
chapter  XLI  is  vacated. 

Done  at  Washington,  IX!,  this  18th  day  of 
December  1995. 
ICD.Munell, 

Acting  Associate  Administrator,  Agricultural 
Research  Service. 

(FR  Doc.  95-31097  Filed  12-20-95;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  103, 242. 264, 274a,  and 
299 

IINS  No.  1414-01] 

RtN  1115-AC39 

Applicant  Processing  for  Family  Unity 
Benefits 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts  vnth 
amendments  the  interim  rule  which  was 
published  by  the  Immigration  and 
Naturalization  Service  on  February  25, 
1992,  implementing  the  provisions  of 
the  Family  Unity  Program  created  by  the 
Immigration  Act  of  1990  which  provides 
a  means  by  which  certain  eligible  aliens 
may  obtain  permanent  resident  stattis. 
This  rule  also  provides  volimtary 
departiue  and  work  authorization  for 
certain  eligible  immigrants. 
EFFECTIVE  DATE:  December  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Hartsoch,  Office  of  Service  Center 
Operations,  Immigration  and 


NattuaUzation  Service,  425  I  Street  NW., 
Room  3040.  Washington,  DC  20536, 
telephone  (202)  514-3156. 
SUPPLEMENTARY  INFORMATION:  On 
November  29, 1990,  the  Immigration 
Act  of  1990,  Pub.  L.  101-649  (IMMACT 
90),  was  enacted.  Section  301  of 
IMMACT  90  provides  for  relief  from 
deportation,  and  the  granting  of 
employment  authorization,  to  an 
eligible  immigrant  who  is  the  spouse  or 
unmarried  child  of  a  legalized  alien 
granted  temporary  or  permanent 
resident  status  pursuant  to  section  210 
or  245A  of  the  Immigration  and 
Nationality  Act  (the  Act),  or  permanent 
resident  status  under  section  202  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (Cuban/Haitian  Adjustment).  This 
new  program  supersedes  the 
administrative  Family  Fairness  policy 
which  began  in  November  1987.  That 
policy  allowed  district  directors  to 
exercise  the  Attorney  General's 
authority  to  defer  deportation 
proceedings  of  certain  family  members 
of  legalized  ahens  where  compelling  or 
hiunanitarian  factors  existed.  On  August 
31, 1991,  the  Immigration  and 
Natiualization  Service  (Service) 
pubUshed  in  the  Federal  Register  at  56 
FR  42948  a  proposed  rule  to  implement 
the  provisions  of  section  301  of 
IMMACT  90,  as  it  relates  to  the  Family 
Unity  Program.  Subsequently,  on 
February  25. 1992,  the  Service 
pubUshed  in  the  Federal  Register  an 
interim  rule  at  57  FR  6457-6472  with 
request  for  comments.  The  interim  rule 
as  published  on  February  25, 1992  is 
adopted  as  final  with  amendments  to  8 
CFR  parts  242  and  274a  only.  This  final 
rule  reflects  the  amendment  to  section 
206  made  by  the  Immigration  and 
NationaUty  Technical  Corrections  Act  of 
1994,  PubUc  Law  103-416,  §  206,  108 
Stat.  4305,  4311-12  (1994).  This  rule 
also  provides  status  under  §  242.5  for 
children  bom  to  mothers  granted  status 
imder  the  Family  Unity  Program  who 
are  authorized  to  depart  and  reenter  the 
United  States. 

Conunents 

The  discussion  that  foUows 
summarizes  the  pubUc  comments 
submitted  in  response  to  the  interim 
rule  and  explains  the  revisions  adopted 
in  the  final  rule. 

Residency  Since  May  5, 1988 

The  interim  rule  provided  that  a 
quaUfying  family  member  would  be 
eUgible  for  Family  Unity  Program 
benefits  if  he  or  she  had  been  in  the 
United  States  on  May  5, 1988,  and  had 
resided  in  the  United  States  since  that 
date.  Several  commenters  asserted  that 
no  basis  existed  for  the  continuous 


residency  requirement.  They  did  not 
beUeve  that  this  requirement  had  any 
statutory  basis  and  that  it  was  irrelevant 
whether  an  alien  actually  continued  to 
remain  in  the  United  States  after  May  5, 
1988. 

Section  301(f)  of  IMMACT  90  states  as 
follows: 

Nothing  in  this  section  shall  be  construed 
as  authorizing  an  alien  to  apply  for 
admission  to.  or  to  be  admitted  to,  the  United 
States  in  order  to  obtain  l)enerits  under  this 
section. 

The  statute  now  requires  an  appUcant 
to  have  entered  the  United  States  before 
May  5.  1988.  in  the  case  of  a 
relationship  to  a  legalized  aUen 
described  in  subsection  (b)(2)(B)  or 
(b)(2)(C)  of  section  301  of  IMMACT  90. 
or  as  of  December  1 ,  1988.  in  the  case 
of  a  relationship  to  a  legaUzed  alien 
described  in  subsection  (b)(2)(A),  and 
also  prohibits  the  admission  of  an  aUen 
for  the  purposes  of  obtaining  Family 
Unity  Program  benefits.  The  Service 
interprets  these  two  provisions  as 
requiring  an  applicant  for  Family  Unity 
Program  benefits  to  have  continuously 
resided  in  the  United  States  since  May 
5. 1988.  in  the  case  of  a  relationship  to 
a  legaUzed  aUen  described  in  subsection 
(b)(2)(B)  or  (b)(2)(C)  of  section  301  of 
IMMACT  90,  or  as  of  December  1, 1988, 
in  the  case  of  a  relationship  to  a 
legalized  aUen  described  in  subsection 
(b)(2)(A).  Further,  the  purpose  of  the 
Family  Unity  Program  is  to  prevent  the 
separation  of  famiUes,  and  to  provide  a 
means  by  which  quaUfying  family 
members  already  in  the  United  States  in 
illegal  status  can  eventually  apply  for 
{}ermanent  resident  status.  The 
underlying  administrative  Family 
Fairness  poUcy  supports  this  premise. 
The  Service  created  the  Family  Fairness 
poUcy  as  a  means  of  precluding  the 
separation  of  family  members  by 
deferring  their  deportation.  The  purpose 
of  the  policy  was  to  allow  family' 
members  to  reside  together  in  the 
United  States  imtil  they  could  acquire 
legal  status.  Whether  relating  to  the 
Family  Fairness  poUcy  or  the  Family 
Unity  Program,  once  a  family  member 
no  longer  resides  with  the  family,  the 
reason  for  which  the  status  was  granted 
no  longer  exists. 

Therefore,  the  Service  will  retain  the 
continuous  residency  requirement.  In 
order  to  determine  if  the  appUcant  has 
maintained  a  continuous  residence  in 
the  United  States  since  May  5,  1988,  in 
the  case  of  a  relationship  to  a  legaUzed 
aUen  described  in  subsection  (b)(2)(B)  or 
(b)(2)(C)  of  section  301  of  IMMACT  90. 
or  as  of  December  1,  1988,  in  the  case 
of  a  relationship  to  a  legaUzed  alien 
described  in  subsection  (b)(2)(A),  the 


Service  will  consider  the  factcHS  set 
forth  in  Matter  of  Huang,  19  I&N  749, 
753  (BIA  1988).  Ui  Huang,  the  Board  of 
Immigration  Appeals  eniunerated 
several  factors  which  should  be 
considered  in  determining  whether  an 
aUen  is  returning  fix>m  a  temporary  visit 
abroad,  thereby  retaining  his  continuous 
residency  in  the  United  States.  These 
factors  include  the  diuation  of  the 
aUen's  absence  fit>m  the  United  States; 
the  location  of  the  aUen's  family  ties, 
the  aUen's  property  holdings,  and  job; 
and  the  intention  of  the  aUen  with 
respect  to  both  the  location  of  his  actual 
home  and  the  anticipated  length  of  his 
excursion.  Matter  of  Qui jencio,  15  I4N 
95,  97  (BIA  1974);  Matter  of  Castro.  14 
I&N  Dec.  492  (BL\  1973);  Matter  of 
Montero,  14  I&N  399.  400  (BIA  1973). 

The  Service  will  not  interpret 
"continuous  residence"  as  requiring 
"continuous  physical  presence."  A 
qualifying  family  member  who  meets 
the  requirements  of  the  Family  Unity 
Prt)gram  wiU  be  granted  a  2-year  period 
of  volimtary  departure.  Voluntary 
departure  is  a  form  of  reUef  from 
deportation  and  is  available  only  to 
persons  already  in  the  United  States. 

Legalized  Aliens/AppUcations  After 
Ma7  5, 1988 

The  interim  rule  provides  that  an 
alien  who  filed  a  legaUzation 
appUcation  on  or  before  May  5. 1988, 
will  be  treated  as  having  been  a 
legaUzed  aUen  as  of  May  5. 1988.  for 
purposes  of  the  Family  Unity  Program. 

Section  301(a)  of  IMMACT  90  states 
as  foUows: 

The  Attorney  General  shall  provide  that  in 
the  case  of  an  alien  who  is  la  qualified 
immigrant  and  the  spouse  or  unmarried  child 
of  a  legalized  alien)  as  of  May  5,  1 988  *   *   *. 
[Emphasis  added) 

Several  commenters  beUeve  that  the 
statute  was  never  intended  to  exclude 
family  members  of  legalized  aUens  who 
filed  after  May  5. 1988.  from  the  Family 
Unity  Program.  They  note  that  the  filing 
deadline  for  the  Special  Agricultural 
Worker  Program  did  not  occur  until 
November  30,  1988.  They  beUeve  that 
an  aUen  who  filed  a  timely  application 
after  May  5. 1988.  but  before  November 
30. 1988,  should  also  be  treated  as  a 
legalized  alien  for  purposes  of  the 
Family  Unity  Program. 

Congress  has  acted  to  resolve  this 
issue.  Section  206(a)  of  the  Immigration 
and  Nationality  Technical  Corrections 
Act  of  1994,  Pub.  L.  103-416,  108  Stat, 
at  4311,  amends  section  301  of 
IMMACT  90  to  distinguish  the 
legaUzation  program  under  section 
245  A  of  the  Act  and  the  Cuban-Haitian 
adjustment  provision  in  section  202  of 
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IRCA  from  the  SAW  program  under 
section  210  of  the  Act.  t^e  Family 
Unity  Program  eligibility  date  for 
relatives  of  aliens  legalized  under  the 
SAW  program  is  now  December  1. 1988, 
to  correspond  to  the  filing  deadline  for 
that  program.  This  amendment  is 
reflected  in  this  final  nlle. 

Childr«i  Born  After  Mky  5. 1988 

The  Service  recognizes  that  the 
situation  may  arise  where  a  child  may 
be  bom  abroad  to  an  alien  granted 
volimtary  departure  staltus  and  advance 
authorization  to  travel  under  the  Family 
Unity  Program.  Although  there  is  no 
provision  in  the  statute!  to  provide  status 
to  the  child,  it  is  also  tilue  that  the  intent 
of  the  statute  was  to  enable  specific 
family  members  to  reside  together  in  the 
United  States. 

Therefore,  although  |he  child  cannot 
qualify  for  benefits  under  the  Family 
Unity  Program,  the  Service  will  provide 
for  the  granting  of  volvintary  departure 
under  8  CFR  242.5,  to  ^  child  of  a 
legalized  ahen  residing  in  the  United 
States,  who  was  bom  during  an 
authorized  absence  of  the  mother  who  is 
currently  either  a  legalized  alien  or  a 
beneficiary  of  the  Family  Unity 
Program.  This  provision  will  also 
include  children  bom  to  aliens  residing 
in  the  United  States,  who  were  denied 
status  in  the  Family  Unity  Program  and 
granted  volimtary  departure  status 
imder  8  CFR  242.5,  where  the  other 
parent  is  a  legalized  al^n  residing  in  the 
United  States. 

Waiven ' 

Several  commenters  sought 
clarification  regarding  the  availability  of 
existing  waivers  of  deportability  for 
applicants  for  the  Family  Unity 
Program.  The  interim  eegulation  reflects 
the  statute  in  making  aliens  who  are 
deportable  under  certain  grounds 
ineligible  for  the  Famijy  Unity  Program 
benefits.  However,  an  alien  who  has 
been  granted  any  available  waiver  is  not 
deportable  and  is  not  ineligible  for  the 
Family  Unity  Program,  The  final  rule  is 
modified  to  clarify  that  existing  waivers 
are  applicable  to  applicants  for  the 
Family  Unity  Program, 

Response  to  Notice  of  Intent  To  Deny 

One  commenter  suggested  that  the 
Service  should  allow  an  applicant  for 
Family  Unity  Program,  benefits  to 
submit  a  good  faith  re4|uest  for  an 
extension  of  time  to  submit  a  response 
to  a  notice  of  intent  to  deny. 

An  applicant  may  request  more  time 
to  respond  to  a  notice  to  deny.  However, 
the  Service's  decision  Iwhether  or  not  to 
grant  the  request  is  discretionary.  To 
ensure  consistency  with  application 
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procedtu^s  in  other  Service  programs, 
the  provisions  in  this  mle  are  consistent 
with  the  general  requirements  and 
procedures  for  applications  and 
petitions  in  8  CFR  part  103. 

Denied  Cases 

The  Service  initially  proposed  an 
administrative  appeal  procedure. 
However,  upon  further  review,  this 
procedme  was  eliminated  in  the  interim 
mle.  One  commenter  believed  that  the 
Service  should  not  have  eliminated  the 
administrative  appeal  process. 

The  Service  set  forth  its  reasons  for 
eliminating  the  proposed  administrative 
appeal  process  in  the  Supplementary 
Information  to  the  interim  rule 
published  at  57  FR  6459-6460.  The 
Service  adheres  to  that  reasoning  and 
will  not  adopt  an  administrative  appeal 
procedure. 

Issuance  of  Orders  To  Show  Cause 
(OSQ 

A  commenter  was  concerned  that  the 
Service  would  issue  an  OSC  (Form  I- 
221)  while  a  Family  Unity  Program 
application  is  pending.  The  Service  will 
not  issue  an  OSC  during  the  pending 
adjudication  of  an  Application  for 
Voluntary  Departiu*  Under  the  Family 
Unity  Program  (Form  1-817),  unless  the 
OSC  is  .based  on  a  paragraph  in  section 
241(a)  of  the  Act  which  would  render 
the  applicant  ineUgible  for  the  Family 
Unity  Program. 

Several  commenters  beUeved  that 
having  applicants  placed  in  deportation 
proceedings  as  a  result  of  a  failure  to 
meet  basic  eligibility  requirements,  such 
as  residence  by  the  required  date,  is  a 
severely  disproportionate  consequence 
and  a  waste  of  Service  resources,  as  the 
denied  applicants  are  likely  to  be 
eUgible  for  a  second  preference  visa 
petition  and  will  eventually  be  allowed 
to  immigrate  to  the  United  States.  The 
commenters  recommended  that  the 
Service  continue  the  poUcy  imder  the 
administrative  Family  Fairness  poUcy  of 
not  issuing  OSCs  in  denied  cases, 
except  in  egregious  cases  such  as  a 
serious  criminal  conviction. 

However,  as  was  discussed  in  the 
Supplementary  Information  to  the 
interim  rule,  the  Service  must  fulfill  its 
enforcement  responsibility  under  the 
Act.  Therefore,  this  provision  will 
remain  as  it  is  in  the  interim  mle. 

Several  commenters  proposed  that  the 
issuance  of  an  OSC  be  delayed  for  90 
days  after  a  second  denial.  They  pointed 
out  that  the  only  way  an  alien  may 
appeal  a  denial  of  Family  Unity  Program 
benefits  would  be  to  file  a  complaint 
against  the  Service-in  district  court 
alleging  abuse  of  discretion.  Further,  the 
commenters  allege  that  the  Service  is 


making  it  difficult  for  the  aUen  to  bring 
these  charges  when  it  will  only  delay 
issuance  of  the  OSC  for  the  first  denial. 
The  commenters  conclude  that,  in  order 
to  balance  the  removal  of  the  proposed 
administrative  appeals  process,  the 
Service  should  allow  appUcants  more 
time  after  a  second  denial  to  seek 
judicial  review. 

The  Service  believes  that  granting  a 
90-day  grace  period  after  every  denial 
before  issuing  an  OSC  might  simply 
encourage  a  person  to  file  repeated 
appUcations  with  the  sole  intent  to 
protract  the  adjudication  process  and 
delay  the  issuance  of  an  OSC.  The 
Service  believes  that  ample  safeguards 
exist  in  the  ourent  procedure  to  enable 
an  applicant  to  perfect  an  application 
and/or  appeal  a  denial  of  benefits. 
Denied  applicants  will  have  at  least  90 
days  from  the  first  denial  to  refile  a 
second  application  before  the  Service 
will  issue  an  OSC.  If  the  application  is 
denied  again,  the  applicant  may  still 
seek  judicial  review  before  the  district 
coxirt.  Therefore,  the  final  mle  will  not 
be  amended  to  allow  for  a  delayed 
issuance  of  an  OSC  after  a  second 
denial. 

Release  From  Detention/Administrative 
Closure/Automatic  Stay  of  Deportation 

Several  commenters  suggested  that 
the  regulations  provide  that  a 
demonstration  of  prima  facie  eligibility 
for  Family  Unity  Program  benefits 
should  result  in: 

(1)  The  alien's  release  fix)m  detention 
on  his  or  her  own  recognizance: 

(2)  Administrative  closiue  of  the 
deportation  proceedings,  provided  a 
final  administrative  order  of  deportation 
has  not  been  issued;  and 

(3)  An  automatic  stay  of  deportation 
for  a  person  with  a  final  deportation 
order, 

These  commenters  asserted  that  this 
would  promote  an  efficient  use  of  the 
budgets  of  the  Service  and  the  Executive 
Office  for  Immigration  Review  (EOIR)  to 
be  faithful  to  Congress'  intent  and 
would  promote  uniformity  in  national 
enforcement  practice. 

The  Service  may  currentiy  consider 
the  requests  of  release  from  detention 
and  stays  of  deportation  on  a  case-by- 
case  basis  for  Family  Unity  Program 
applicants  under  sections  242  and  243 
of  the  Act.  The  Service  is  without 
authority  to  consider  a  request  for 
administrative  closure  of  a  deportation 
proceeding. 

Concurrent  Jurisdiction  of  EOR 

Several  commenters  believe  it  would 
be  helpful  to  have  a  provision  stating 
that  EOIR  has  concurrent  jurisdiction 
with  the  Service  in  cases  where  an 


apphcant  has  been  denied  Family  Unity 
Program  benefits  and  is  in  deportation 
proceedings.  The  commentere  suggest 
that  the  reference  to  judicial  review  in 
the  interim  rule  includes  the  possibiUty 
of  seeking  review  before  an  immigration 
judge. 

The  statute  does  not  provide  for 
administrative  review  of  the  Service's 
denial  of  Family  Unity  Program 
benefits.  If  an  alien's  application  for 
Family  Unity  Program  benefits  is 
denied,  he  or  she  may  still  request  reUef 
bom  deportation  in  the  form  of 
voluntary  departure  in  a  deportation 
hearing  before  an  immigration  judge. 
Such  a  request  would  be  made  pursuant 
to  section  244  of  the  Act  and  would  be 
a  separate  determination  irom  that  made 
by  the  Service  pursuant  to  section  301 
of  the  Immigration  Act  of  1990.  An 
immigration  judge's  denial  of  voluntary 
departure  in  deportation  proceedings 
could  then  be  appealed  to  the  Board  of 
Immigration  Appeals  and  the  Federal 
circuit  court  of  appeals. 

Employment  Authorization 

Several  commenters  proposed  that  the 
Service  apply  the  same  practice  to  the 
Family  Unity  Program  as  was  appUed  to 
the  LegaUzation  Program  and  the 
administrative  Family  Fairness  poUcy 
regarding  employment  authorization,  for 
example,  granting  interim  employment 
authorization  for  the  time  period 
between  the  granting  of  the  application 
and  the  issuance  of  the  employment 
authorization  document  (EAD)  at  a  local 
Service  office.  Several  commenters 
suggested  that  audi  interim  vrotk 
authorization  should  be  stamped 
directly  onto  the  receipt  notice,  with  the 
period  of  vaUdity  to  coincide  with  the 
EAD  appointment  date  plus  90  days. 

The  Service's  position  regarding  the 
issue  of  providing  interim  work 
authorization  to  Family  Unity  Program 
appUcants  remains  unchanged.  The 
Service  has  determined  that  a  uniform 
procediue  for  issuance  of  EADs  is 
necessary.  Further,  interim  vrork 
authorization  is  less  secure  and  presents 
enforcement  problems.  For  the  above 
reasons  and  those  set  forth  in  the 
interim  rule,  the  Service  will  not 
authorize  interim  employment  for  the 
period  between  the  granting  of  an 
appUcation  for  Family  Unity  Program 
benefits  and  the  issuance  of  an  EAD. 
Instead,  the  apphcant  may  apply  on 
Form  1-765  for  iss\iance  of  an  EAD, 
conciurently  urith  Form  1-817.  To  file 
Form  1-765  at  a  Service  Center,  the 
applicant  must  include  two  (2)  ADIT- 
style  photographs. 


Identify  Document  for  Employment 
Authorization 

The  interim  rule,  at  8  CFR  242.6(e)(5), 
contained  the  language,  "issued  by 
legitimate  agency  of  the  United  States  or 
a  foreign  government,"  when  referring 
to  an  identity  document  the  aUen  miist 
present  at  the  time  of  filing  for  an 
application  for  an  EAD.  Some 
commenten  expressed  concern  that  the 
language  could  be  constmed  too 
narrowly  to  preclude  State  or  local 
government-issued  identification 
documents  (whether  domestic  or 
foreign)^  and  recommended  that  the 
final  language  of  the  mle  clarify  that 
identification  documents  will  be 
accepted  if  they  have  been  issued  by 
smaller  scale  government  sources, 
provided  they  are  legitimate. 

The  intent  of  this  requirement  is  to 
ensure  that  a  person  appearing  at  the 
local  district  office  to  obtain  an  EAD 
establish  that  he  or  she  is  the  person 
granted  Family  Unity  Program  benefits 
before  being  given  the  EAD.  The  final 
rule  clarifies  this  point. 

Refinence  on  Forms  I-688B  and  1-551 

One  commenter  requested  tiiat  the 
Employment  Authorization  Card,  Form 
I-688B,  £md  the  AUen  Registration 
Receipt  Card,  Form  1-551,  include  a 
reference  to  section  301  of  IK4MACT  90 
to  assist  in  identifying  participants  in 
this  program. 

The  Form  I-688B  does  have  a 
reference  to  the  Family  Unity  Program. 
Section  274a.l2(a)(13)  is  used 
exclusively  for  the  Family  Unity 
Program.  The  Form  1-551  reflects  the 
section  of  law  under  which  the  ahen 
immigrated  but  does  not  directly 
indicate  the  aUen's  previous 
participation  in  the  Family  Unity 
Program. 

Continuing  Relationship  Requirement 

One  commenter  requested  a 
clarification  regarding  the  continuing 
relationship  requirement,  specifically 
the  definitions  of  "child"  and  "spouse." 

The  definition  of  "child"  is  the  same 
as  is  defined  in  section  101(b)(1)  of  the 
Act,  with  the  exception  that  the  aUen 
will  not  lose  efigibiUty  for  the  Family 
Unity  Program  by  virtue  of  having 
attained  the  age  of  21  after  May  5, 1988, 
in  the  case  of  a  relationship  to  a 
legalized  alien  described  in  subsection 
(b)(2)(B)  or  (b)(2)(C)  of  section  301 
IMMACT  90,  or  as  of  December  1. 1988, 
in  the  case  of  a  relationship  to  a 
legalized  alien  described  in  subsection 
(b)(2)(A).  The  definition  of  "spouse" 
includes  the  term  as  described  in 
section  101(a)(35)of  the  Act.  The  term 
"spouse"  is  also  described  in  decisions 


relating  to  the  petitioning  process  for 
sections  201(b)  and  203(a)(2)  of  the  Act. 
There  is  no  special  definition  of  spouse 
associated  with  this  mle. 

In  the  interim  mle,  at  §  242.6(c)(l)(ii), 
an  eUgible  immigrant  is  required  to  also 
be  ehgible  for  family-sponsored  second 
preference  immigrant  status  under 
section  203(a)(2)  of  the  Act  based  on  the 
same  relationship.  One  conunenter 
beheved  that  the  "based  on  the  same 
relationship"  phrase  should  not  be 
included  in  the  promulgation  of  final 
regulations  and  that  marital  status  on 
May  5, 1988,  and  not  any  time 
thereafter,  be  the  relevant  determination 
of  eligibihty.  The  commenter  concluded 
that  the  disquahfication  is  inconsistent 
with  the  piuposes  of  the  Family  Unity 
Program. 

Pursuant  to  section  301  paragraphs  (a) 
and  (b)(1)  of  the  Inunigration  Act  of 
1990,  the  requjred  relationship  to  a 
legalized  alien  must  have  existed  on 
May  5,  1988,  in  the  case  of  a 
relationship  to  a  legahzed  aUen 
described  in  subsection  (b)(2)(B)  or 
(b)(2)(C)  of  section  301  IMMACT  90.  or 
as  of  December  1. 1988,  in  the  case  of 
a  relationship  to  a  legalized  alien 
described  in  subsection  (b)(2)(A).  The 
issue  is  whether  that  relationship  must 
continue  in  order  for  eligibility  to 
continue,  or  whether  the  aUen  granted 
benefits  imder  the  Family  Unity 
Program  should  be  allowed  to  retain 
those  benefits  even  if  the  required 
relationship  changes. 

The  pujpose  of  the  Family  Unity 
Program  is  to  provide  a  transition  for 
specific  family  members  of  legalized 
aliens  to  family-sponsored  second 
preference  immigrant  status.  If  benefits 
under  the  Family  Unity  Program  were 
retained  even  after  a  required 
relationship  ended  by  marriage,  divorce, 
or  death,  and  the  peraon  became 
inehgible  for  family-sponsored  second 
preference  classification,  the  ahen  could 
potentially  remain  in  the  Family  Unity 
Program  without  a  means  to  become  a 
permanent  resident.  This  would  go  far 
beyond  Congress'  intent  for  the  program 
and  would  be  inconsistent  with  section 
205  of  the  Act. 

In  essence,  this  regulation  appUes  the 
same  rules  to  the  Family  Unity  Program 
which  are  appUcable  to  persons  with 
approved  family-sponsored  immigrant 
petitions  in  similar  circimistances.  If  a 
marriage  to  a  petitioner  ends,  or  the 
unmarried  son  or  daughter  of  a  lawful 
permanent  resident  petitioner  marries, 
approval  of  an  immigrant  petition  based 
upon  that  relationship  is  automatically 
revoked,  and  that  petition  may  no 
longer  be  used  as  a  basis  for 
immigration. 
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Therefore,  if  the  legalised  alien's 
child  marries,  or  if  the  le^lized  alien's 
marriage  to  the  spouse  ends  through 
divorce  or  death,  neitherthe  child  nor 
the  spouse  can  retain  benefits  under  the 
Family  Unity  Program  because  of  the 
termination  of  the  relatic*iship  by  which 
he  or  she  quatified.         j 

Pedtioii/Extension  Applicatkni 

In  order  to  obtain  an  extension  of 
voluntary  departure,  section  242.6(e)(7) 
of  the  interim  rule  requires  that  a 
petition  for  family-sponapred  immigrant 
status  be  filed  on  behalf  ^f  the  applicant 
during  the  initial  period  Of  volimtary 
departure.  Several  comnienters  asserted 
that  this  requirement  is  Unnecessary. 

The  Service  recognizes  that  the  statute 
does  not  specifically  require  that  an 
immigrant  petition  be  filed  in  order  to 
obtain  an  extension  of  voluntary 
departure;  however,  since  the  intent  of 
the  program  is  to  provide  a  bridge  to 
permanent  residence,  it  Is  reasonable  to 
require  the  family  memfajer  to  at  least  file 
the  second-prefiarence  potion.  Further, 
this  r^ulation  will  assist  the  Service  in 
moving  toward  closure  (ff  the  need  for 
the  Family  Unity  Program,  and  provide 
lawful  permanent  resident  status  for  the 
participants  of  the  Famify  Unity 
Program.  The  requirement  continued 
from  the  interim  rule  is  ^eing  modified 
so  as  to  relate  only  to  those  applicants 
whose  petitioning  bmilv  member  is  a 
lawful  permanent  resideiit  and  thereby 
eUgible  to  file  the  petition. 

Extension4)emeiistratioli  of  Continued 
Eligibility 

Several  other  commenters  suggested 
that  the  rule  be  modified  to  require  a 
person  seeking  Family  Unity  Program 
boiefits  to  demonstrate  continued 
eUgibihty  only  from  the  date  of 
execution  of  the  prior  Family  Unity 
Program  application.  The  commentere 
conclude  Uiat  this  would  streamline  the 
extension  process  and  save  time  and 
resources  for  both  the  Service  and  the 
apphcants.  Several  commenters  also 
suggested  that  such  simplification 
should  result  in  a  reduced  fee. 

The  final  rule  will  be  amended  to       " 
reflect  that  the  applicant  for  an 
extension  will  not  be  required  to  submit 
evidence  already  submitted.  However, 
the  applicant  will  be  re(|uired  to  submit 
evidence  of  continuing  eligibiUty  since 
the  first  application  for  (he  Family 
Unity  Program  was  submitted.  The 
appUcant  will  also  be  req\iired  to  notify 
the  Service  of  any  changes  relating  to 
the  first  application. 

Two  commenters  suggested  that<«n 
appUcant  for  voluntary  departure  under 
the  Family  Unity  Program  only  be 
required  to  submit  a  sinjple  half-page 


UMI 


extension  form  or  a  Form  1-817  by  itself, 
along  with  a  reduced  fee.  Since 
activities  such  as  mail  distribution,  fee 
receipting,  data  entry,  records 
verification,  adjudication,  and 
notification  are  associated  with  the 
processing  of  any  form,  the  fee  will 
remain  the  same. 

The  Service  is  committed  to  charging 
a  fee  that  accurately  reflects  costs,  llie 
Service  will  continue  to  use  the  form 
created  for  this  program.  Form  1-817. 
Application  for  Voluntary  Departure 
Under  the  Family  Unity  Program.  The 
fee  is  consistent  with  31  U.S.C.  9701 
and  the  guidelines  .of  the  Office  of 
Management  and  Budget  in  OMB 
Qrcular  A-25.  for  an  application  for  an 
initial  grant  of  family  unity  benefits  and 
for  an  application  to  extend  family  unity 
benefits. 

Condition/Statas 

In  the  interim  rule,  an  alien  who  is 
granted  advance  authorization  to  travel 
outside  the  United  States  and  who 
retiuns  to  the  United  States  in 
accordance  with  such  authorization, 
and  who  is  foimd  not  to  be  excludable 
under  section  301(a)(1)  of  IMMACT  90, 
shall  be  inspected  and  admitted  in  the 
same  immigration  condition  the  alien 
had  at  the  time  of  departure  for  the 
remainder  of  the  2-year  voluntary 
departure  previously  authorized  under 
the  Family  Unity  Program.  One 
commenter  was  troubled  about  the  use 
of  the  term  "condition"  instead  of 
"status"  for  persons  who  depart  and 
retiun  on  advance  parole. 

To  avoid  an  appearance  that  the 
Service  is  not  following  the  statute,  the 
word  "status"  will  be  used  in  the  final 
rule.  If  the  person  was  in  status  at  the 
time  of  departure,  the  alien  will  be 
placed  in  status  upon  return  to  the 
United  States.  Conversely,  if  the  person 
was  out  of  status  upon  departure,  the 
alien  will  be  out  of  status  upon  his  or 
her  return.  Thus,  existing  sections  of  the 
Act,  such  as  section  245,  are  unafiected 
by  section  301  of  INfl^lACT  90.  If  an 
alien  was  ineligible  to  adjust  status 
upon  departure,  the  aUen  will  be 
ineligible  to  adjust  status  upon  return. 

Visa  Precesaing 

One  commenter  requested 
clarification  regarding  the  processing  of 
immigrant  petitions.  Section  301  of 
IMMACT  90  is  not  affected  by 
procedures  relating  to  immigrant 
petitions. 

Confidentiality 

One  commenter  suggested  that  the 
Service  adopt  a  relation  providing  for 
confidentiality  for  the  Family  Unity 
Program  application,  prohibiting  the  use 


of  information  gathered  for  the  Family 
Unity  pnmam  in  establishing 
deportabiuty. 

The  Immigration  Reform  and  Control 
Act  required  confidentiaUty  in  clear 
statutory  language.  No  such  provision 
was  made  in  the  enabUng  statute  for  the 
Family  Unity  Program. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  605(b)).  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  rule  relates  solely  to 
individual  immigration  benefits. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  imder 
Executive  Order  12866.  §  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12666 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  this  regulation  will 
enhance  family  well-being  by  providing 
for  family  unity  of  ellrable  persons. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  are  contained  in 
8  CFR  299.5,  Display  of  Control 
Niunbere. 

List  rf  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
)rocedure.  Authority  delegations 
Government  agencies).  Freedom  of 
nformation.  Privacy,  Reporting  and 


recordkeeping  requirements,  Surety 
bonds. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens,  Crime. 

8  CFR  Part  264 

Aliens.  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure,  Aliens,  Employment 
penalties.  Report  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  interim  rule 
amending  8  CFR  parts  103,  242,  264, 
274a  and  299  which  was  published  at 
57  FR  6457-6462  on  February  25, 1992, 
is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABIUTY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION.  CUSTODY. 
HEARING,  AND  APPEAL 

1.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 

Audiority:  8  U.S.C.  1103, 1182, 1186a, 
1251, 1252, 1252  note,  1252b,  1254, 1362;  8 
CaTlpart2. 

2.  In  §  242.5,  paragraph  (a)  is 
amended  by: 

a.  Removing  "or"  before  paragraph 
(a)(2)(viii); 

b.  Removing  the  "."at  the  end  of  the 
paragraph  and  replacing  it  with  a 

;  or  ; 

c.  Adding  paragraph  (a)(2)(ix);  and 

d.  Revising  p>aragraph  (a)(3)  to  read  as 
follows: 

f  242.5    Voluntary  departure  prior  to 
It  of  I 


(a)*  *  * 

(2)*  *  * 

(ix)  who  is  the  child  of  a  legalized 
aUen  currentiy  residing  in  the  United 
States,  bom  during  an  authorized 
absence  from  the  United  States  of  the 
mother  who  is: 

(A)  A  legahzed  alien;  or 

(B)  An  alien  currently  residing  in  the 
United  States  imder  volimtary  departure 
pursuant  to  the  Family  Unity  Program. 

(3)  Periods  of  time/employment,  (i) 
Except  for  paragraphs  (a)(2)  (v)  through 
(ix)  of  this  section,  any  grant  of 
voluntary  departure  shall  contain  a  time 
limitation  of  usually  not  more  than  30 
days,  and  an  extension  of  the  original 
voluntary  departiue  time  shall  not  be 
authorized  except  under  meritorious 
circumstances,  as  determined  on  a  case- 


by-case  basis.  Upon  feilure  to  depart, 
deportation  proceedings  will  be 
initiated.  As  an  exception  to  the  30-day 
voluntary  departure  period,  an  eligible 
aUen  under: 

(A)  Paragraph  (a)(2)(v)  of  this  section 
may  be  granted  voluntary  departure  in 
increments  of  1  year  conditioned  upon 
the  F-1  m  }-l  alien  maintaining  a  full 
course  of  study  at  an  approved 
institution  ofleaming,  or  upon  abiding 
by  the  terms  and  conditions  of  the 
exchange  program  within  the 
limitations  imposed  by  22  CFR  514.23; 
or 

(B)  Paragraphs  (a)(2)(vi)  (A).  (B).  and 
(C)  of  this  section  may  be  granted 
voluntary  departure  until  the  American 
Consul  issues  an  immigrant  visa  and,  at 
the  discretion  of  the  district  director, 
issuance  may  be  in  increments  of  30 
days,  conditioned  upon  continuing 
availability  of  an  immigrant  visa  as 
shown  in  the  latest  Visa  Office  Bulletin 
and  upon  the  alien's  diUgent  pursuit  of 
efforts  to  obtain  the  visa;  or 

(C)  Paragraphs  (a)(2)(vi)  (D)  and  (E)  of 
this  section  may  be  granted  voluntary 
departiue,  conditioned  upon  the 
continued  vaUdity  of  the  approved 
third-  or  sixth-preference  petition,  as 
appropriate,  and  the  alien's  retention  of 
the  status  estabUshed  in  the  petition  for 
an  indefinite  period  imtil  an  immigrant 
visa  is  available;  or 

(D)  Paragraphs  (a)(2)  (vii)  and  (viii)  of 
this  section  may  be  granted  volimtary 
departure  in  increments  of  time,  not  to 
exceed  1  year,  as  determined  by  the 
district  director  to  be  appropriate  in  the 
case;  or 

(E)  Paragraph  (a)(2)(ix)  of  this  section 
may  be  granted  voluntary  departure  in 
increments  of  time,  not  to  exceed  2 
years. 

(ii)  An  alien  eUgible  for  voluntary 
departure  in  paragraphs  (a)(2)  (v) 
through  (viu)  of  this  section  may  apply 
for  employment  authorization  under  the 
appropriate  citation  in  §274a.l2  of  this 
chapter. 

3.  Section  242.6  is  revised  to  read  as 
follows: 

i  242.6   Family  Unity  Program. 

(a)  General.  Except  as  otherwise 
specifically  provided  in  paragraph  (b)  of 
this  section,  the  definitions  contained  in 
Title  8  of  the  Code  of  Federal 
Regulations  shall  apply  to  the 
administration  of  this  section. 

(b)  Definitions.  As  used  in  this 
section: 

Eligible  inunigrant  means  a  qualified 
immigrant  who  is  the  spouse  or 
unmarried  child  of  a  legalized  aUen. 

Legalized  alien  means  an  alien  who: 


(i)  Is  a  temporary  or  permanent 
resident  under  section  210  or  245A  of 
the  Act;  or 

(ii)  Is  a  permanent  resident  under 
section  202  of  the  Immigration  Refonn 
and  Control  Act  of  1986  (Cuban/Haitian 
Adjustment). 

(c)  Eligibility— {1)  General.  An  alien 
who  is  not  a  lawful  permanent  resident 
is  eUgible  to  apply  for  benefits  under  the 
Family  Unity  Program  if  he  or  she 
establishes: 

(i)  That  he  or  she  entered  the  United 
States  before  May  5, 1988  (in  the  case 
of  a  relationship  to  a  legalized  alien 
described  in  subsection  (b)(2)(B)  or 
(b)(2)(C)  of  section  301  of  IMMACT  90)). 
or  as  of  December  1, 1988  (in  the  case 
of  a  relationship  to  a  legaUzed  alien 
described  in  subsection  (b)(2)(A)  of 
section  301  of  IMMACT  90),  and  has 
been  continuously  residing  in  the 
United  States  since  that  date;  and 

(ii)  That  on  May  5, 1988  (in  the  case 
of  a  relationship  to  a  legalized  alien 
described  in  subsection  (b)(2)(B)  or 
(b)(2)(C)  of  section  301  of  IMMACT  90). 
or  as  of  December  1, 1988  (in  the  case 
of  a  relationship  to  a  legalized  alien 
described  in  subsection  (b)(2)(A)  of 
section  301  of  IMMACT  90),  he  or  she 
was  the  spouse  of  unmarried  child  of  a 
legalized  alien,  and  that  he  or  she  has 
been  eligible  continuously  since  that 
time  for  family-sponsored  second 
preference  immigrant  status  under 
section  203(a)(2)  of  the  Act  based  on  the 
same  relationship. 

(2)  Legalization  application  pending 
as  of  May  5.  1988  or  December  1,  1988. 
An  alien  whose  legalization  application 
was  filed  on  or  before  May  5, 1988  (in 
the  case  of  a  relationship  to  a  legalized 
alien  described  in  subsection  (b)(2)(B)  or 
(b)(2)(C)  of  section  301  of  IMMACT  90), 
or  as  of  E)ecember  1, 1988  (in  the  case 
of  a  relationship  to  a  legalized  aUen 
described  in  subsection  (b)(2)(A)  of 
section  301  of  IMMACT  90),  but  not 
approved  until  after  that  date  will  be 
treated  as  having  been  a  legalized  ahen 
as  of  May  5, 1988  (in  the  case  of  a 
relationship  to  a  legaUzed  alien 
described  in  subsection  (b)(2)(B)  or 
(b)(2)(C)  of  section  301  of  IMMACT  90), 
or  as  of  December  1, 1988  (in  the  case 
of  a  relationship  to  a  legalized  alien 
described  in  subsection  (b)(2)(A)  of 
section  301  of  IMMACT  90),  for 
purposes  of  the  Family  Unity  Program. 

(d)  Ineligible  aliens.  The  following 
categories  of  aliens  are  ineligible  for 
benefits  under  the  Family  Unity 
Program: 

(1)  An  alien  who  is  deportable  under 
any  paragraph  in  section  241(a)  of  the 
Act,  except  paragraphs  (1)(A),  (1)(B), 
(1)(C),  and  (3)(A);  provided  that  an  alien 
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wfaois  depoitatrie  undei  paragraph 
(1)(A)  of  sudi  Act  is  als«  inel^le  for 
benefits  under  the  Family  Unity 
Program  if  depoitabihty  is  based  upon 
an  exclusion  ground  defcribed  in 
section  212(a)  (2)  or  (3)  of  the  Act; 

(2)  An  alien  who  has  been  convicted 
of  a  felony  or  three  or  more 
misdemeanors  in  the  United  States;  or 

(3)  Ab  alien  described  in  section 
243Qi)(2)oftheAct. 

(e)  Filing— {!)  Genemt.  An  appUcation 
for  volimtary  departure  bnder  the 
Family  Unity  Program  must  be  filed  at 
the  Service  Center  having  jurisdiction 
over  the  alien's  place  of  residence.  A 
Form  1-817  (Application  for  Voluntary 
Departure  under  the  Family  Unity 
Program)  must  be  filed  ^th  the  correct 
fee  required  in  §  103.7(b)(1)  of  this  ' 
chapter  and  the  require^  supporting 
docxunentation.  A  sepainte  application 
with  Appropriate  fee  and  dociunentation 
must  be  .filed  for  each  person  claiming 
ehgibility.  < 

(2)  Decision.  The  Service  Center 
director  has  sole  jurisdiction  to 
adjudicate  an  appUcation  for  benefits 
under  the  Family  Unity  Program.  The 
director  will  provide  the  applicant  with 
specific  reasons  for  any  decision  to  deny 
an  application.  Denial  of  an  appUcation 
may  not  be  appealed.  An  applicant  who 
beUeves  that  the  grotmds  for  denial  have 
been  overcome  may  submit  another 
appUcation  with  the  ap|>ropriate  fee  and 
docimientation. 

(3)  Referral  of  denied' cases  for 
consideration  of  issuance  of  Order  to 
Show  Cause.  If  an  application  is  denied, 
the  case  wiU  be  referred  to  the  district 
director  with  jurisdiction  over  the 
aUen's  place  of  residence  for 
consideration  of  whether  to  issue  an 
Order  to  Show  Cause  (OSC).  After  an 
initial  denial,  an  applicant's  case  will 
not  be  referred  for  issuance  of  an  OSC 
until  90  days  from  the  date  of  the  initial 
denial,  to  allow  the  aUeii  the 
opportimity  to  file  a  new  Form  1-817 
appUcation  in  order  to  attempt  to 
overcome  the  basis  of  tike  denial. 
However,  if  the  applicant  is  found  not 
to  be  eUgible  for  benefits  under 
paragraph  (d)(2)  of  this  section,  the 
Service  reserves  the  right  to  issue  an 
Order  to  Show  Cause  at  any  time  after 
the  initial  denial. 

(4)  Voluntary  departure  under  §242.5 
and  eligibility  for  employment  under 
§274a.l2(c)(12).  Childien  of  legaUzed 
aUens  residing  in  the  Ubited  States,  who 
were  bom  during  an  authorized  absence 
from  the  United  States  pf  mothers  who 
are  ciurently  residing  i^  the  United 
States  under  voluntary  departure 
pursuant  to  the  Family  Unity  Program 
may  be  granted  voluntary  departure 
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under  $.242.5(a)(2)(ix)  for  a  period  of  2 
years. 

(5)  Duration  of  voluntary  departure 
under  §242.6.  An  aUen  whose 
appUcation  for  benefits  under  the 
Family  Unity  Program  is  approved  will 
receive  a  2-year  period  of  volimtary 
departure.  "1110  2-year  period  will  begin 
on  the  date  the  Services  approves  the 
appUcation. 

16)  Employment  authorization.  An 
aUen  granted  benefits  under  the  Family 
Unity  Pro-am  is  authorized  to  be 
employed  in  the  United  States  and  may 
apply  for  an  employment  authorization 
document  on  Form  1-765  (AppUcation 
for  Employment  Authorization).  The 
application  may  be  filed  concurrenUy 
with  Form  1-817.  The  appUcation  must 
be  accompanied  by  the  correct  fee 
required  by  §  103.7(b)(1)  of  this  chapter. 
The  vaUdity  period  of  the  employment 
authorization  will  coincide  with  the 
period  of  voluntary  departure. 

(7)  Travel  outside  the  United  States. 
An  aUen  granted  Family  Unity  Program 
benefits  who  intends-to  travel  outside 
the  United  States  temporarily  must 
apply  for  advance  authorization  using 
Form  1-131  (AppUcation  for  Travel 
Doaunent).  The  authority  to  grant  an 
appUcation  for  advance  authorization 
for  an  aUen  granted  Family  Unity 
Program  benefits  rests  solely  with  the 
district  director.  An  aUen  who  is 
granted  advance  authorization  and 
retiuns  to  the  United  States  in 
accordance  with  such  authorization, 
and  who  is  found  not  to  be  excludable 
under  section  212(a)  (2)  or  (3)  of  the  Act, 
shall  be  inspected  and  admitted  in  the 
same  immigration  status  the  alien  had  at 
the  time  of  departiue,  and  provided  the 
remainder  of  tiie  2-year  volimtary 
departure  previously  granted  under  the 
Family  Unity  Program. 

(8)  Extension  of  voluntary  departure. 
An  appUcation  for  an  extension  of 
volimtary  departure  under  the  Family 
Unity  Program  must  be  filed  by  the  alien 
on  Form  1-817  along  with  the  correct  fee 
required  in  §  103.7(b)(1)  of  this  chapter 
and  the  required  supporting 
documentation.  The  submission  of  a 
copy  of  the  previous  approval  notice 
will  assist  in  shortening  the  processing 
time.  An  extension  may  be  granted  if  the 
aUen  continues  to  be  eUgible  for  benefits 
under  the  Family  Unity  Program. 
However,  an  extension  may  not  be 
approved  if  the  legalized  aUen  is  a 
lawful  permanent  resident,  and  a 
petition  for  family-sponsored  immigrant 
status  has  not  been  filed  in  behalf  of  the 
applicant.  In  such  case  the  Service  will 
notify  the  aUen  of  the  reason  for  the 
denial  and  afford  him  or  her  the 
opportunity  to  file  another  Form  1-817 
once  the  petition.  Form  1-130,  has  been 


filed  in  behalf  of  him  o^  her.  No 
charging  document  will  be  issued  fat  a 
period  of  90  days. 

(9)  Supporting  documentation  for 
extension  appUcation.  Supporting 
documentation  need  &ot  include 
documentation  provided  with  the 
previous  appUcation(s).  The  extension 
appUcation  need  only  include  changes 
to  previous  appUcations  and  evidence  of 
continuing  eUgibiUty  since  the  date  of 
the  prior  approval. 

(fj  Eligibility  for  Federal  financial 
assistance  programs.  An  alien  granted 
Family  Unity  Program  benefits  based  on 
a  relationship  to  a. legalized  aUen  as 
defined  in  paragraph  (b)  of  this  section 
is  ineligible  for  pubUc  welfare 
assistance  in  the  same  manner  and  for 
the  same  period  as  the  legalized  aUen  is 
ineUgible  for  such  assistance  under 
sections  245A(h)  or  210(f)  of  the  Act, 
respectively. 

(^  Termination  of  Family  Unity 
Ptogram  benefits. 

(1)  Grounds  for  termination.  The 
Service  may  terminate  benefits  imder 
the  Family  Unity  Program  whenever  the 
necessity  for  the  termination  comes  to 
the  attention  of  the  Service.  Such 
grounds  will  exist  in  situations 
including,  but  not  limited  to,  those  in 
which: 

(i)  A  determination  is  made  that 
Family  Unity  Program  benefits  were 
acquired  as  the  result  of  fraud  or  willful 
misrepresentation  of  a  material  fact; 

(ii)  The  beneficiary  commits  an  act  or 
acts  which  render  him  or  her 
inadmissible  as  an  immigrant  or 
ineligible  for  benefits  under  the  Family 
Unity  Program; 

(iU)  The  legaUzed  alien  upon  whose 
status  benefits  under  the  Family  Unity 
Program  were  based  loses  his  or  her 
legalized  status; 

(iv)  The  beneficiary  is  the  subject  of 
a  final  order  of  exclusion  or  deportation 
issued  subsequent  to  the  grant  of 
benefits  on  any  ground  of  deportabiUty 
or  excludability  that  would  have 
rendered  the  alien  ineligible  for  benefits 
under  §  242.6(d)(1)  of  this  chapter, 
regardless  of  whether  the  facts  giving 
rise  to  such  ground  occurred  before  or 
after  the  benefits  were  granted;  or 

(v)  A  qualifying  relationship  to  a 
'legalized  aUen  no  longer  exists. 

(2)  Notice  procedure.  Notice  of  intent 
to  terminate  and  of  the  grounds  thereof 
shall  be  served  purauant  to  the 
provisions  of  §  103.5a  of  this  chapter. 
The  alien  shaU  be  given  30  days  to 
respond  to  the  notice  and  may  submit 
to  the  Service  additional  evidence  in 
rebuttal.  Any  final  decision  of 
termination  shall  also  be  served 
pursuant  to  the  provisions  of  §  103.5a  of 
the  chapter.  Nothing  in  this  section 


shall  preclude  the  Service  from 
commencing  exclusion  or  deportation 
proceedings  prior  to  termination  of 
Family  Unity  Program  benefits. 

(3)  Effect  oftermination.  Termination 
of  benefits  under  the  Family  Unity 
Program,  other  than  as  a  resxdt  of  a  final 
order  of  deportation  or  exclusion,  shall 
render  the  aUen  amendable  to  exclusion 
or  deportation  proceedings  under 
sections  236  or  242  of  the  Act,  as 
appropriate. 

PART  274a-CONTROL  OF 
EMPLOYMENT  OF  AUENS 

4.  The  authority  citation  for  part  274a 
continues  to  read  as  foUows: 

Authority:  8  U.S.C  1101. 1103, 1324a;  8 
CFRpart  2. 

5.  Section  274a.l2  is  amended  by 
revising  paragraph  (c)(12)  to  read  as 
foUows: 

§274a.12    Clasaas  of  aliens  authorized  to 
aeoapt  employment 

•        «        *        *        * 

(c)  •  *  • 

(12)  A  deportable  aUen  granted 
voluntary  departure,  either  prior  to  or 
after  a  hearing,  for  reasons  set  forth  in 
§  242.5(a)(2)  (v),  (vi),  (viu).  or  (ix)  of  this 
chapter,  may  be  granted  permission  to 
be  employed  for  that  period  of  time 
prior  to  the  date  set  for  voluntary 
departure  including  any  extension 
granted  beyond  sudi  date,  if  the  aUen 
establishes  an  economic  need  to  work. 
Factors  which  may  be  considered  in 
adjudicating  the  appUcation  for 
employment  authorization  of  such  an 
aUen  granted  voluntary  departure 
include,  but  are  not  limited  to,  the 
following: 

(i)  The  length  of  voluntary  departure   j 
granted;  _ 

(u)  The  existence  of  a  dependent 
spouse  and/or  children  in  the  United 
States  who  rely  on  the  aUen  for  support; 

(iu)  Whether  there  is  a  reasonable 
chance  that  legal  status  may  ensure  in 
the  near  future;  and 

(iv)  Whether  there  is  a  reasonable 
basis  for  consideration  of  discretionary 
reUef. 
»        *        •        •        * 

Dated:  December  13, 1995. 
Doris  Meissner, 
Commissioner. 
(PR  Doc.  95-30701  Filed  12-20-^5;  8:45  am] 
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Establishment  of  Class  O  Alrspacs  and 
Amendment  of  Class  E  Alrspacs;  Elko. 
NV 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

action;  Final  rule. 

summary:  This  action  estabUshes  Class 
D  and  amends  Class  E  airspace  areas  at 
EUco  Municipal-J.C.  Harris  Field,  EUto, 
NV.  The  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approadi  Procedure  (SLAP) 
to  Runway  (RWY)  5  and  the 
establishment  of  a  Airport  Traffic 
Control  Tower  has  made  this  action 
necessary.  An  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  FUght  Rules 
(IFR)  operations  at  Elko  Municipal-J.C. 
Harris  FieM.  Elko.  NV. 
fFFECnVE  DATE:  0901  UTC  February  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  SpeciaUst,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Achninistration,  15000  Aviation 
Boulevard,  Lawndale,  CaUfornia  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  30, 1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  estabUshing  Class  D  and 
amending  Class  E  airspace  at  Elko,  NV 
(60  PR  55222). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  D  and  Class  E  airspace 
designations  are  published  in 
paragraphs  5000,  6002,  and  6005  of 
FAA  Order  7900.9C  dated  August  17, 
1995,  and  effective  September  16, 1995, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  E  airspace 
designations  Usted  in  this  document 
will  be  pubUshed  subsequenUy  in  this 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  estabUshes  the  Class  D  and 


amends  the  Class  E  ainpace  areas  at 
Elko,  NV.  An  intended  effect  of  this 
action  is  to  provide  adequate  controUed 
airspace  for  aircraft  executing  the  GPS 
RWY  5  SIAP  at  EUto  Munidpal-J.C. 
Harris  Field,  EUto,  NV. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationaUy 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticip>ated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smaU  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  5000    Qass  D  Airspace. 


AWP  NV  D  Elko,  NV  [New] 

Elko  Municipal-J.C.  Harris  Field.  NV 
(lat.  40''49'31"N.  long  115''47'28"W) 
That  airspace  extending  upward  from  the 
surface  to  including  7,700  feet  MSL  within  a 
4.3-mile  radius  of  Elko  Municipal-J.C.  Harris 
Field  and  within  1.8  miles  each  side  of  the 
248°  bearing  from  the  Elko  Municipal-J.C 
Harris  Field,  extending  from  the  4.3-mile 
radius  to  6  miles  southwest  of  the  airport. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Aiiroen.  The  effective 
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date  and  time  will  thanafter  be  oontiiiuously 
publistwd  in  the  Airpctt/Facility  Oinctory. 


Paroffoph  6002    Chs$  B  ainpace  anas 
designatad  as  a  suifac«  ana  for  an  airport. 

•        •        • 
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Ptariaad] 


AWPNVB2Elko,NV 

Elko  Munidpal-).C  Harris  Field.  tfV 
(lat  40»49'31"N,  lon|.  115»47'28-W) 

Within  a  4.3-niile  ta^us  of  the  Elko 
Munidpal-J.C.  Harris  Reld  and  within  1.8 
miles  each  side  of  the  346°  bearing  from  the 
Elko  Munidpal-J.C  Hafris  Field,  extending 
from  the  4.3-mile  radiuB  to  6  miles  southwest 
of  the  Elko  Municipal-)IC.  Hands  Field  and 
within  1.8  miles  each  side  of  the  075*  bearing 
from  the  Elko  Municip«l-J.C  Hairis  Field, 
extending  from  the  4.3<Diile  radius  to  8.3 
miles  northeast  of  the  airporL  This  Class  E 
airspace  area  is  afSscti've  during  the  specific 
dates  and  times  eatablifhed  in  advance  by  a 
Notice  to  Airmen.  The  •Active  date  and  time 
will  thereafter  be  contiguously  published  in 
the  Airport/Facility  Directory. 


Pamgnph  6005  Class  E  airspace  anas 
extendhtg  upward  from  700  feet-  or  mon 
above  the  surface  of  th^  earth. 

•        •        •        •      I  • 

AWP  NV  BS  Elka  NV  (laviaaiQ 

Elko  Municipal-J.C  Ha^  Field.  NV 
Oat  40»49^1'T4,  lon^  115»47'28"W) 
That  airspace  extend^ig  upward  from  700 
feet  above  the  surfsce  vfithin  an  8.3-mile 
radius  of  Elko  Municipal- J.C.  Harris  Field 
and  within  1.8  miles  either  side  of  248* 
bearing  from  the  Elko  Municipal-J.C.  Field, 
extending  from  the  8.3-mile  radius  to  the 
11.7  miles  southwest  of  the  Elko  Municipal- 
J.C  Harris  Field  and  within  3.9  miles  east 
and  8.3  miles  west  of  the  161*  bearing  from 
the  Elko  Municipai-J.Q  Harris  Field, 
extending  from  the  8.3-|nile  radius  to  21.7 
miles  south  of  Elko  Mu«icipal-J.C.  Harris 
Field  and  within  4.3  miles  each  side  of  the 
075*  bearing  from  the  Elko  Municipal-J.C. 
Harris  Field,  extending  from  the  8.3-mile 
ndiu*  to  17.8  miles  northeast  of  the  airport. 
That  airspace  extending  upward  from  1,200 
fieet  above  the  surface  %iiithin  an  18.7-mile 
radius  of  Elko  Munidp^l-J.C.  Harris  Field, 
and  that  airspace  bounded  on  the  north  by 
the  south  edge  of  V-6,  op  the  south  by  the 
north  edge  of  V-32.  on  l)ie  east  by  the  18.7- 
mile  radius  west  of  the  £lko  Municipal-J.C. 
Harris  Field  and  that  airspace  bounded  by  a 
line  beginning  at  lat.  40*34'00"N,  long. 
116*00'00"W,  to  lat  40*87'00^.  long. 
118*36'00"W;  to  lat.  40°Sl'00"N,  long 
116*38'00"W:  to  lat  40*B2'00"N,  long. 
116*33'00'^;  to  lat  40*33'30"N,  long. 
116*33'30"W;  to  lat  40"88'00"N,  long. 
116*07'00"W.  thence  vii  the  18.7-mile  radius 
of  Elko  Municipal-J.C.  Harris  Field  to  the 
point  of  beginning. 


UMI 


Issued  in  Los  Angelas,  California,  on 
December  6, 1995. 
Jaaaa  H.  Snaw. 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
(FR  Doc  95-31103  Filed  12-20-95;  8:45  am] 
MJJNQ  OOK  4ttO-«S-ll 

14CFRPart71 

[AirtfMce  Dockal  No.  96^NM-1$| 

Amendment  of  Class  E  Airspace;  Salt 
Lai(0  City,  Utah 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  salt 
Lake  Qty,  Utah,  Class  E  airspace  to 
accommodate  a  new  instnunent 
approach  procedure  at  Salt  Lake  Qty 
International  Airport.  This  amendment 
brings  pubUcations  up-to-date  giving 
continuous  information  to  the  aviation 
pubUc. 

EFFECTIVE  DATE:  0901  UTC.  February  29. 
1996. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 

James  Riley,  ANM-537,  Federal 
Aviation  Administration,  Docket  No. 
95-ANM-15, 1601  Lind  Avenue  S.W., 
Ronton.  Washington,  98055-4056; 
telephone  numlwr:  206  227-2537. 

SUPPLEMENTARY  INFORMATION: 
History 

On  October  10. 1995.  the  FAA 
proposed  to  amend  part  71  of  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  amending  the  Salt  Lake  City,  Utah, 
Class  airspace  designation  (60  FR 
52639).  Interested  parties  were  invited 
to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  prc^posal.  No 
comments  were  received. 

This  action  is  the  same  as  the 
proposal  except  for  a  typographical 
error  discovered  (and  corrected  herein) 
in  the  coordinates  for  the  1200-foot 
airspace  area.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace  is 
published  in  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

The  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airspace  at  Salt  Lake  City,  Utah.  The 
FAA  has  determined  that  this  proposed 


regiUation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  th«n  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affisct  air 
traffic  procedures  and  Air  navigation,  it 
is  certified  that  this  rlile  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  port  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  14 
CFR  part  71  is  amended  as  follows: 

PART  71— {AMENDED]     ' 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103. 40113. 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.1    [AmwKlMg 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995.  and  effective 
September  16. 1995,  is  amended  as 
follows: 

Paraffoph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  mon 
above  the  surface  of  the  earth. 

f        •         •         •         • 

ANM  UT  E5  Salt  Lake  City.  UT  (Reviaed] 

Salt  Lake  City  International  Airport,  UT 
(lat.  40*47'18"N,  long.  111*58'40"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  41''00'00"N,  long. 
111°45'03"W,  thence  south  along  long. 
111*45'03"W.  to  lat.  40°22'30"N,  thence 
southeast  to  lat.  40°10'20"N,  long. 
111*35'03'^,  thence  southwest  to  lat 
40*03'30"N,  long.  111*48'33"W.  thence 
northwest  to  lat  40*43'00"N,  long. 
112"22'03"W,  thence  north  along  long. 
112*22'03"W,  to  lat.  41''00'00"N,  thence  east 
along  lat.  41»00'00"N,  to  the  point  of 
beginning;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  bounded  on 
the  north  by  lat.  41*00'00"N,  on  the  east  by 
long.  111»25'33"W,  thence  south  to  lat. 
40"11'00"N,  thence  east  to  lat  40*06'00"N. 
long.  110*15'00"W,  thence  southwest  to  lat. 


39*33'00"N,  long.  110*55'00"W.  thence 
southwest  to  lat.  39°04'00  "N,  long. 
112°27'30"W,  thence  northwest  to  lat 
39*48'00"N,  long.  112*5O'00"W,  thence  west 
via  lat.  39*48'00"N,  to  the  east  edge  of 
Restricted  Area  R-6402A,  and  on  the  west  by 
the  east  edge  of  Restricted  Area  R-6402  A, 
Restricted  Area  R-6402B  and  Restricted  Area 
R-6406B  and  long.  113°00'03"W;  excluding 
the  portion  within  the  Price,  UT  and  the 
Delta,  UT,  airspace  areas;  that  airspace  east 
of  Salt  Lake  City  extending  upward  from 
11,000  feet  MSL  bounded  on  the  northwest 
by  the  southeast  edge  of  V-32,  on  the 
southeast  by  the  northwest  edge  of  V-235,  on 
the  southwest  by  the  northeast  edge  of  V-101 
and  on  the  west  by  long.  111*25'33"W; 
excluding  that  airspace  within  the  Evanston, 
WY,  1,200-fbot  Class  E  airspace  area;  that 
airspace  southeast  of  Salt  Lake  City 
extending  upward  from  13,500  feet  MSL 
bounded  on  the  northeast  by  the  southwest 
edge  of  V-484,  on  the  south  by  the  north 
edge  of  V-200  and  on  the  west  by  long. 
111*25'33"W;  excluding  the  portion  within 
Restricted  Area  R-6403  and  the  Bonneville, 
UT  Class  E  airspace  area. 
•        *        *        *         • 

Issued  in  Seattle,  Washington,  on 
December  8, 1995. 
RkJurd  E.  Prang, 

Acting  Assistant  Manager,  Air  Traffic 
Division,  Northwest  Mountain  Pegion. 
[FR  Doc  95-31101  Filed  12-20-95;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  417 

Trade  Regulation  Rule  Concerning  the 
Failure  To  Disclose  the  Lethal  Effects 
of  Inhaling  Quick-Freeze  Aerosol  Spray 
Products  Used  for  Frosting  Cocktail 
Glasses 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Repeal  of  rule. 

SUMMARY:  The  Federal  Trade 
Commission  annotmces  the  repeal  of  the 
Trade  Regulation  Rule  concerning  the 
Failure  to  Disclose  the  Lethal  Effects  of 
Inhaling  Quick-Freeze  Aerosol  Spray 
Products  Used  for  Frosting  Cocktail 
Glasses.  The  Commission  has  reviewed 
the  rulemaking  record  and  determined 
that,  because  federal  law  prohibits  the 
sale  or  distribution  of  the  products  that 
were  the  subject  of  the  Quick-Freeze 
Spray  Rule,  die  Rule  no  longer  serves 
the  pubUc  interest  and  shotdd  be 
repealed.  This  dociunent  contains  a 
Statement  of  Basis  and  Purpose  for 
repeal  of  the  Rule. 
EFFECTIVE  DATE:  December  21, 1995. 
ADDRESSES:  Requests  for  copies  of  the 
Statement  of  Basis  and  Purpose  should 
be  sent  to  PubUc  Reference  Branch, 
Room  130,  Federal  Trade  Commission, 


6th  Street  &  Pennsylvania  Avenue  N.W.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lemuel  W.  Dowdy  or  George  Brent 
Mickum  IV,  Federal  Trade  Conunission, 
Division  of  Enforcement,  Bureau  of 
Consiuner  Protection,  Washington,  D.C. 
20580.  (202)  326-2981.  (202)  326-3132. 

SUPPt-EMENTARY  INFORMATION: 
Statement  of  Basis  and  Purpose 
L  Background 

The  Trade  Regulation  Rule 
concerning  the  Failure  to  Disclose  the 
Lethal  Effects  of  Inhaling  Quick-Freeze 
Aerosol  Spray  Products  Used  for 
Frosting  Cocktail  Glasses  (Quick-Freeze 
Spray  Rule).  16  CFR  Part  417.  was 
promulgated  on  February  20, 1969  (34 
FR  2417).  The  Quick-Freeze  Spray  Rule 
requires  a  clear  and  conspicuous 
warning  on  aerosol  spray  products  used 
for  frosting  beverage  glasses.  The 
warning  states  that  the  contents  should 
not  be  inhaled  in  concentrated  form  and 
that  doing  so  may  cause  injury  or  death. 

On  May  23, 1995,  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  seeking 
comment  on  the  proposed  repeal  of  the 
Quick-Freeze  Spray  Rule  (60  FR  27244). 
In  accordance  with  Section  18  of  the 
Federal  Trade  Commission  (FTC)  Act, 
15  U.S.C.  57a,  the  ANPR  was  sent  to  the 
Chairman  of  the  Committee  on 
Commerce,  Science  and  Transportation, 
United  States  Senate,  and  the  Chairman 
of  the  Subcommittee  on  Commerce, 
Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives.  The 
comment  period  closed  on  June  22, 
1995.  The  Commission  received  no 
comments. 

On  September  18, 1995,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  initiating  a 
proceeding  to  consider  whether  the 
Quick-Freeze  Spray  Rule  should  be 
repealed  or  remain  in  effect  (60  FR 
48073).*  This  rulemaking  proceeding 
was  tmdertaken  as  part  of  the 
Commission's  ongoing  program  of 
evaluating  trade  regulation  rules  and 
industry  guides  to  ascertain  their 
effectiveness,  impact,  cost  and  need. 
This  proceeding  also  responded  to 
President  Clinton's  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  luges  agencies  to  eliminate 
obsolete  or  unnecessary  regiUations.  In 


the  NPR.  the  Commission  announced  its 
determination,  pursuant  to  16  CFR  1.20. 
to  use  expedited  procedures  in  this 
proceeding.^  The  comment  period 
closed  on  October  18, 1995.  The 
Commission  received  no  comments  and 
no  requests  to  hold  an  informal  hearing. 

n.  Basis  for  Repeal  of  Rule 

The  Commission  has  determined  to 
repeal  the  Quick-Freeze  Spray  Rule  for 
the  following  reasons: 

1.  The  active  ingredient  in  quick- 
freeze  spray  products  was  Fluorocarbon 
12.  The  Clean  Air  Act,  42  U.S.C.  7401 
et  seq.,  and  its  implementing 
regulations,  ban  chlorofluorocarbons  in 
aerosols  and  foams  for  non-essential 
uses  because  they  are  ozone  depleting 
agents.  The  ban,  which  includes 
Fluorocarbon  12,  became  effective  on 
January  17, 1994.^  A  niunber  of  aerosol 
products  containing  fluorocarbons  have 
been  exempted  from  the  ban,  but  glass- 
frosting  aerosols  are  not  among  them. 

2.  Based  on  a  1989  review  of  the  Rule, 
the  Commission  determined  that  the  last 
known  producer  of  glass- frosting 
products  was  Ronco,  Inc.  Ronco  last 
produced  its  glass-frosting  machines  in 
1980.  The  product  was  last  sold  to 
retailers  in  1982.  Ronco  has  none  of  the 
product  in  its  warehouse  and  has  sold 
the  tooling  machinery  that  was  used  to 
manufecture  the  product.* 

3.  Commission  staff  was  unable  to 
locate  any  glass-frosting  products  for 
sale  anywhere  in  the  country.* 

4.  Poison  treatment  centers  have 
reported  no  cases  involving  the 
product.* 

Because  the  products  addressed  by 
this  Ride  are  no  longer  available  and 
cannot  be  sold  or  distributed  legally,  the 
Quick-Freeze  Spray  Rule  has  become 
obsolete  and  should  be  repealed. 

m.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601-11,  requires  an  analysis  of 
the  anticipated  impact  of  the  repeal  of 
the  Rule  on  small  businesses.  The 
reasons  for  repeal  of  the  Rule  have  been 
explained  in  diis  Notice.  Repeal  of  the 


>  In  accordance  with  Section  18  of  the  FTC  Act. 
15  U.S.C  57a,  the  Commission  submitted  the  NPR 
to  the  Chairman  of  the  Committee  on  Commerce, 
Science  and  Transportation,  United  States  Senate, 
and  the  Chairman  of  the  Subcommittee  on 
Commerce,  Trade  and  Hazardous  Materials,  United 
States  House  of  Representatives,  30  days  prior  to  its 
publication. 


*These  procedures  included:  publishing  a  Notice 
of  Proposed  Rulemaking:  soliciting  written 
comments  on  the  Commission's  proposal  to  repeal 
the  Rule;  holding  an  informal  hearing,  if  requested 
by  interested  parties;  receiving  a  final 
recommendation  from  Commission  staff;  and 
announcing  final  Commission  action  in  the  Faderal 
RflgiaiM'. 

>  40  CFR  82.64  (1994). 

*  See  Rulemaking  Record.  Staff  Submissions: 
Letter  from  Donna  Wellington,  Executive  Vice 
President.  Ronco,  Inc.,  dated  April  18. 1995.  to  Mr. 
Lemuel  W.  Dowdy. 

<  See  Rulemaking  Record.  Staff  Submissions: 
Memorandum  to  File.  George  Brent  Mickum  IV. 
dated  April  18, 1995. 

•M. 
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Rule  would  appear  tb  have  little  or  no 
efiiBct  on  small  businesses.  Mweover. 
the  Commissi  Ml  is  npt  aware  of  any 
existing  federal  laws  or  regiilations  that 
would  conflict  with  repeal  of  the  Rule. 
For  these  reasons,  this  Commission 
certifies,  pursuant  to  Section  605  of  the 
RFA,  5  U.S.C  605,  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

IV.  Paperwork  Reduction  Act 

The  Quick-Freeze  ISiuay  Rule  does  not 
bnpose  "information  collection 
requirements"  undw  the  Paperwork 
Reduction  Act.  44  l^S.C  3501  et  seq. 
Although  the  Rule  contains  disclosure 
requirements,  these  disclosures  are  not 
covered  under  the  Act  because  the 
disclosure  language  is  mandatory  and 
provided  by  the  government.  Repeal  of 
the  Rule,  however,  would  eliminate  any 
burdens  on  the  public  imposed  by  these 
disclosure  requirements. 

Lkt  oTSii^ects  in  18  CFR  Part  417 

Hazardous  substances.  Labeling, 
Trade  practices. 

PART417~(REMOWEO] 

The  Commission,  ^der  authority  of 
section  18  of  the  Fedbral  Trade 
Commission  Act,  15  p.S.C.  57a,  amends 
chapter  I  of  title  16  of  the  Code  of 
Federal  Regulations  by  removing  part 
417. 

By  directioa  of  th«  Commission. 
Donalds,  dark. 
Sccntary. 
(FR  Doc  9S-30916  FlleU  12-20-95;  8:45  am] 
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SECumriES  and  exchange 


17  CFR  Part  211 
lfWeaaeNe.8AB9q 


Staff  Accounting  Bulletin  No.  96 

AQBICY:  Securities  ai^d  Exchange 
Commission. 

ACTION:  PubUcation  df  Staff  Accoimting 
Bulletin. 


r:  This  staff  accounting  bulletin 
rescinds  the  views  o^the  staff  contained 
in  Staff  Accounting  Bulletin  No.  57 
(Topic  5K— Contingent  Stock  Purchase 
Warrants). 

DATES:  December  15, 1995. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Michael  Morrissey,  Qffice  of  the  Chief 
Accountant  (202)  94^400,  or  Douglas 
Tanner,  Division  of  C  orporation  Finance 


UMI 


(202)  942-2960,  Securities  and 
Exdiange  Commission,  450  Fifth  Street 
N.W.,  Washington,  D.C.  20549. 
SUPPLEMENTARY  WFORMATKM:  The 

Statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission  nor  are  they  pubUshed  as 
bearing  the  Commission's  official 
approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accoimtant  in  administering 
the  disclosure  requirements  of  the 
Federal  seouities  laws. 
Margaral  H.  McFarland. 
Deputy  Secretary. 

Accordingly,  Part  211  of  Title  17  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  Staff  Accounting 
Bulletin  No.  95  to  the  table  found  in 
Subpart  B. 

PAflT  211— [AMENDED] 

Staff  Accounting  Bulletin  No.  95 

The  staff  hereby  deletes  Staff 
Accounting  Bulletin  No.  57  (Section  K 
to  Topic  5  of  the  Staff  Accounting 
Bulletin  Series).  Staff  Accounting 
Bulletin  No.  57  provided  interpretative 
guidance  on  the  accounting  for 
contingent  stock  purchase  warrants. 

Footnote  2  to  Staff  Accounting 
Bulletin  No.  57  notes  that  in  March 
1984,  the  Financial  Accounting 
Standards  Board  (FASB)  added  a  project 
to  its  agenda  to  reconsider  Accounting 
Principles  Board  Opinion  No.  25, 
Accounting  for  Stock  Issued  to 
Employees  (APB  25).  Footnote  2 
indicates  that  when  this  project  is 
completed,  the  staff  will  consider 
whether  the  accounting  articulated  in 
this  staff  accounting  bulletin  is  still 
appropriate. 

The  FASB's  reconsideration  of  APB 
25  is  now  complete  with  the  issuance  of 
Statement  of  Financial  Accounting 
Standards  No.  123.  Accounting  for 
Stock-Based  Compensation  (FAS  123). 
Consistent  with  our  stated  intention,  the 
staff  has  reccmsidered  the  guidance  in 
Staff  Accounting  Bulletin  No.  57  and 
concludes  that  the  interpretative 
guidance  providing  for  an  intrinsic 
value  measurement  is  no  longer 
necessary  due  to  the  genaral  guidance  in 
FAS  123  that  provides  for  fair  value 
measurement  for  transactions  with  other 
than  employees. 

FAS  123  does  not  provide  specific 
guidance  on  the  methodology  for 
determining  fair  value  for  such  an 
arrangement  or  the  measurement  date 
on  which  the  fair  value  of  the  equity 
instrument  is  determined.  The  staff 
intends  to  request  that  the  Emerging 
Issues  Task  Force  consider  the  need  to 


issue  additional  guidance  that  would 
address  those  issues. 

(FR  Doc.  95-31086  Filed  12-20-95;  8:45  am] 
MUMQ  coot  I01«-S1-P 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Parts  366  and  367 

RiN322fr-AB09 
Collection  of  Detyts 

AGENCY:  Railroad  Retirement  Board. 
ACTK3N:  Final  rule. 

SUMMARY:  The  Raihoad  Retirement 
Board  (Board)  amends  its  regulations 
pertaining  to  the  collection  of  debts  by 
offset  against  other  Federal  payments 
and  against  tax  refunds  to  authorize  use 
of  these  collection  methods  for 
collection  of  debts  from  businesses. 
EFFECTIVE  DATE:  December  21, 1995. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Utt,  General  Attorney, 
Bureau  of  Law,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago.  Illinois 
60611,  (312)  751-4929,  TDD  (312)  751- 
4701. 

SUPPLEMENTARY  INFORMATION:  Part  366  of 
the  Board's  regulations  deals  with 
collection  of  debts  by  means  of  offset 
from  Federal  tax  refunds  through 
refiarrals  to  the  Internal  Revenue 
Service.  This  procedure  is  authorized  by 
31  U.S.C  3720A.  Part  367  deals  with  the 
collection  of  debts  by  administrative 
offset  under  the  authdHty  of  the  Debt 
CoUecticm  Act  of  1982,  31  U.S.C.  3716. 
As  currentiy  in  effect,  the  Board's 
regulations  as  to  tax  refund  offset  and 
administrative  offset  apply  to  individual 
debtors  only.  The  Boanlfaielieves  that 
amendment  of  these  regulations  to 
authorize  these  collection  procedures 
against  business  debtors  will  fiacilitate 
collection  of  debts  which  may  be  owed 
to  the  Board. 

On  August  17, 1995,  the  Board 
published  this  rule  as  a  proposed  rule 
(60  FR  42818),  inviting  comments  on  or 
before  September  18, 1995.  No 
comments  were  received. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  imder 
Executive  Order  12866.  Therefore,  no 
regulatory  impact  analysis  is  required. 
Information  collections  associated  with 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget. 


List  of  Subjects  in  20  CFR  Parts  366  and 
367 

Railroad  employees,  Railroad 
retirement,  Railroad  imemployment 
insurance. 

For  the  reasons  set  out  in  the 
preamble,  parts  366  and  367  of  title  20, 
chapter  n  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  366— COLLECTION  OF  DEBTS 
BY  FEDERAL  TAX  REFUND  OFFSET 

1.  The  authority  citation  for  part  366 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f(b)(5);  31  U.S.C 
3720A. 

§366.1    [Amended] 

2.  Section  366.1  is  amended  by 
removing  the  word  "individuals"  and 
adding  in  its  plpce  the  word  "debtors". 

3.  Section  366.2  is  amended  by 
revising  the  introductory  text,  and 
paragraphs  (a),  (b),  (e),  and  (f)  to  read  as 
follows: 

§366.2    Past-due  legally  enforceable  det>L 

A  past-due  legally  enforceable  debt 
which  may  be  refeired  to  the  Internal 
Revenue  Service  is  a  debt: 

(a)  Which  arose  under  any  statute 
administered  by  the  Board  or  under  any 
contract; 

(b)  Which  is  an  obligation  of  a  debtor 
who  is  a  natiual  person  or  a  business; 

•        •        •        •        • 

(e)  With  respect  to  which  the  rights 
regarding  reconsideration,  waiver,  and 
appeal,  described  in  part  260  or  320  of 
this  chapter  or  in  other  law,  if 
applicable,  have  been  exhausted; 

U)  With  respect  to  which  either: 

(1)  The  Board's  records  do  not  contain 
evidence  that  the  debtor  (or,  if  an 
individual,  his  or  her  spouse)  has  filed 
for  bankruptcy  imder  Title  11  of  the 
United  States  Code;  or 

(2)  The  Board  can  clearly  establish  at 
the  time  of  the  referral  that  the 
automatic  stay  imder  section  362  of  the 
Bankruptcy  Code  has  been  lifted  or  is  no 
longer  in  effect  with  respect  to  the 
debtor  (or,  if  an  individual,  his  or  her 
spouse)  and  the  debt  was  not  discharged 
in  the  bankruptcy  proceeding; 


§366.2    [Amended] 

3.  Section  366. 2(j)  is  amended  by 
removing  the  word  "individual"  and 
adding  in  its  place  the  word  "debtor". 

4.  Section  366.2(k)  is  amended  by 
removing  the  word  "individual"  and 
adding  in  its  place  the  word  "debtor". 

§366.6    [Amended] 

5.  Section  366.6(c)  is  amended  by 
removing  the  words  "individual  owing 


the  debt"  and  adding  in  their  place  the 
word  "debtor". 

PART  367— RECOVERY  OF  DEBTS 
OWED  TO  THE  UNITED  STATES 
GOVERNMENT  BY  ADMINISTRATIVE 
OFFSET 

6.  The  authority  citation  for  part  367 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f(b)(5):  31  U.S.C. 
3716. 

7.  Section  367.2  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a),  (b),  (e),  and  (f)  to  read  as 
follows: 

§  367.2    Past-due  legally  enforceable  detrt. 

A  past-due  legally  enforceable  debt 
whidi  may  be  referred  to  another 
governmental  agency  for  administrative 
offset  is  a  debt: 

(a)  Which  arose  under  any  statute 
administered  by  the  Board  or  under  any 
contract; 

(b)  Which  is  an  obligation  of  a  debtor 
who  is  a  natural  person  or  a  business; 
***** 

(e)  With  respect  to  which  the  rights 
described  in  part  260  or  320  of  this 
chapter  or  the  applicable  law  regarding 
reconsideration,  waiver,  and  appeal,  if 
applicable,  have  been  exhausted; 

(f)  With  respect  to  which  either: 

(1)  The  Board's  records  do  not  contain 
evidence  that  the  debtor  (or,  if  an 
individual,  his  or  her  spouse)  has  filed 
for  bankruptcy  imder  Title  11  of  the 
United  States  Code;  or 

(2)  The  Board  can  clearly  estabUsh  at 
the  time  of  the  referral  that  the 
automatic  stay  under  section  362  of  the 
Bankruptcy  Code  has  been  lifted  or  is  no 
longer  in  effect  with  respect  to  the 
debtor  (or,  if  an  individual,  his  or  her 
spouse)  and  the  debt  was  not  discharged 
in  the  bankruptcy  proceeding; 


§367.2    [Amended] 

8.  Section  367.2(i)  is  amended  by 
removing  the  word  "individual"  and 
adding  in  its  place  the  word  "debtor", 
and  by  removing  the  words  "that 
person"  and  adding  in  their  place  the 
words  "the  debtor"; 

9.  Section  367.2(j)  is  amended  by 
removing  the  words  "such  individual" 
and  adding  in  their  place  the  words  "the 
debtor"; 

§367.7    [Amended] 

10.  Section  367.7(c)  is  amended  by 
removing  the  words  "individual  owing 
the  debt"  and  adding  in  their  place  the 
word  "debtor". 

Dated:  December  13, 1995. 


By  Authority  of  the  Board. 
Beatrice  Ezenki, 
Secretary  to  the  Board. 
[FR  Doc.  95-30999  Filed  12-20-45:  8:45  am) 

BILUNG  COOC  7M6-01-P 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs,  Overseas 
Citizens  Services 

22  CFR  Part  94 
[Public  Notice  2290] 

International  Child  AbductkM 

AGENCY:  Department  of  State. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  amends 
regulations  regarding  incoming  parental 
abduction  cases  pursuant  to  the  Hague 
Convention  on  the  Civil  Aspects  of 
International  Child  Abduction. 
Incoming  cases  will  be  processed  by  a 
non-govemmental  organization  with 
oversight  by  the  Department  of  State. 
DATES:  Effective  Date:  December  21, 
1995.  Comments  are  due  on  or  before 
January  22,  1995. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  in 
duplicate  to  the  Director  of  the  Office  of 
Children's  Issues,  Bureau  of  Consular 
Affairs,  Room  4811,  U.S.  Department  of 
State,  Washington,  DC  20520;  fax:  202- 
647-2835. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Rowe,  Director  of  the  Office  of 
Children's  Issues,  Room  4811,  U.S. 
Department  of  State,  Washington,  D.C. 
20520.  tele:  202-647-2688. 
SUPPLEMENTARY  INFORMATION:  Since 
1988,  the  Bureau  of  Consular  Affairs  has 
served  as  the  U.S.  Central  Authority 
under  the  Hague  Convention  on  the 
Civil  Aspects  of  International  Child 
Abduction.  As  U.S.  Central  Authority, 
the  Office  of  Children's  Issues  is 
responsible  for  processing  all  Hague 
Convention  applications  seeking  the 
return  of  children  wrongfully  removed 
or  retained  in  the  United  States  or  any 
other  Hague  Convention  contracting 
state.  In  addition,  the  U.S.  Central 
Authority  is  responsible  for  facilitating 
access  rights  under  the  Convention.  The 
Office  of  Children's  Issues  processes 
approximately  700  Hague  Convention 
applications  annually;  roughly  300  of 
these  cases  are  incoming  cases,  i.e., 
applications  for  the  return  of  a  child 
wrongfully  removed  to  or  retained  in 
the  United  States. 

The  processing  of  incoming  Hague 
applications  requires  case  officers  to 
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communicate  with  foreign  Central 
Authorities  about  incoming  cases,  to 
determine  the  whereabohts  of  children 
wrongfully  taken  to  ^e  United  States,  to 
attempt  to  promote  Molimtary  return  of 
abducted  children,  and  to  facilitate  the 
initiation  of  judicial  proceedings  with  a 
view  toward  securin|  the  retiun  of 
abducted  children.  Many  of  the  case 
officer  functions  involve  extensive 
contact  with  local  law  enforcement 
officials,  social  service  agencies,  legal 
aid  organizations  and  local  bar 
associations.  I 

The  Office  of  ChUqren's  Issues  has 
recently  entered  intoian  agreement  with 
the  Department  of  Juftice's  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  and  the  National  Center  for 
Missing  and  Exploited  Children 
(National  Center).  Uiider  this  agreement, 
the  National  Center  Mrill  assist  the  U.S. 
Central  Authority  in  fulfilling  its 
responsibilities  under  the  Hague 
Convention. 

The  National  Center,  a  non- 
governmental organitetion,  is  a  national 
resourc*  center  and  clearinghouse  that 
provides  technical  assistance  to  parents 
seeking  to  locate  and  recover  children 
missing  in  the  United  States.  For  more 
than  ten  years,  the  N4tional  Center  has 
been  performing  case  management  and 
analysis  functions  for  domestic 
abductions;  it  handles  more  than  1,200 
parental  child  abduction  cases  annually. 
By  agreement  with  the  Department  of 
Justice,  the  National  Center  provides 
legal  technical  assista(nce,  maintains  a 
toll-free  hotline  as  w^U  as  an  online 
information  network,  and  operates  a 
photo  distribution  service. 

Transferring  specifled  case  officer 
functions  to  the  National  Center  with 
respect  to  incoming  Hague  Convention 
cases  will  result  in  the  provision  of 
better  service  to  parents  seeking  the 
return  of  children  under  the 
Convention.  Parents  ytrill  benefit  firom 
the  National  Center's  iaxpertise  in 
finding  missing  childten  and  liaising 
with  contacts  in  the  local  law 
enforcement  and  social  services 
commimities. 

This  transfer  of  cas#  officer  functions 
to  the  National  Centet  will  not  in  any 
way  alter  the  role  of  t|ie  State 
Department  as  U.S.  Central  Authority 
under  the  Hague  Contention.  The  Office 
of  Children  iMues  wiQ  continue  as  the 
U.S.  Central  Authority  under  the 
Convention  and  will  letain  ultimate 
responsibility  for  all  incoming  cases. 
Under  the  agreement.' all  inherently 
governmental  functions,  including 
matters  of  Hague  Convention 
interpretation  and  policy  direction  are 
to  be  carried  out  by  thie  Department  of 
State.  Congressional  ^d  White  House 
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correspondenoe  as  well  as  media 
relations  will  continue  to  be  handled  by 
the  Office  of  Children's  Issues. 

The  Department  of  State  is  publishing 
this  as  an  interim  final  rule,  rather  than 
as  a  notice  of  proposed  rulemaking  as 
allowed  by  5  U.S.C.  553(b)(3)(B)  when 
an  agency  determines,  for  good  cause, 
that  it  is  unnecessary  to  publish  a 
proposed  rule.  The  Department  of  State 
has  determined  that  publication  of  a 
proposed  rule  is  unnecessary,  as  the 
transfer  of  responsibility  over  incoming 
Hague  Convention  cases  to  the  National 
Center  primarily  affects  workload 
distribution  and  management  of  U.S. 
Central  Authority  functions.  The 
Department  of  State's  Office  of 
Children's  Issues  will  continue  to 
perform  all  inherently  governmental 
functions  of  the  U.S.  Central  Authority. 

This  rule  is  exempt  fit>m  E.0. 12866. 
but  nonetheless  has  been  reviewed  and 
found  to  be  consistent  with  the 
objectives  and  policies  thereof.  This  rule 
is  not  expected  to  have  a  significant 
impact  on  a  substantial,  nmnber  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  In  addition,  this  rule  would  not 
impose  information  collection 
requirements  imder  the  provisions  of 
the  Paperwoiic  Reduction.  Act.  44  U.S.C. 
Chapter  35.  Nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12612.  This 
rule  has  been  reviewed  as  required  by 
E.O.  12778  and  certified  to  be  in 
compliance  therewith. 

List  of  Subjects  in  22  CFR  Part  94 

Infants  and  children,  reporting  and 
recordkeeping  requirements,  Treaties. 

For  the  reasons  set  forth  in  the 
preamble.  22  CFR  94  is  amended  as 
follows: 

PART  94-INTERNATK>NAL  CHILD 
ABDUCTION 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  Hague  Convention  on  the  Qvil 
Aspects  of  International  Child  Abduction; 
International  Child  Abduction  Remedies  Act, 
Pub.  L.  100-300. 

2.  Section  94.6  is  amended  by  revising 
the  introductory  text  and  paragraph  (1), 
removing  paragraph  (k),  redesignating 
paragraphs  (a)  through  (j)  as  paragraphs 
(b)  through  (k),  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

f  94.6    ProcedurM  for  chiMran  abducted  to 
ttM  United  StatM. 

The  National  Center  for  Missing  and 
Exploited  Children  shall  act  imder  the 
direction  of  the  U.S.  Central  Authority 


and  shall  perform  the  following 
operational  functiaiis  with  respect  to  all 
(iague  Convention  applicitiaBs  seeking 
the  return  of  duldnn  wioafifally 
removed  to  or  retamad  in  the  United 
States  or  """^^wg  aooess  to  children  in 
the  United  States: 

(a)  Receive  all  Sfipbcations  oo  bdialf 
of  the  U.S.  Central  Autbority; 

(1)  Perform  sudi  additioaal  fonctiaDs 
as  set  out  in  the  "Coopsntiipe 
Agreement  AdjustOMOt  Nclioe"  between 
the  Department  of  State.  DapeHiaMii  of 
Justice,  and  National  Center  for  Missing 
and  Exploited  Qiildren. 

Dated:  November  3, 1995. 

Maiy  A.  Ryan, 

Assistant  Secntaiy  of  State  for  Consular 
Affairs. 

(PR  Doc.  9S-31106  Filed  12-20-95;  8:45  ami 
BH.LJNQ  0006  4n0-0S-«l 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 
23  CFR  Part  1208 
[NHT8A  Docket  No.  85-12;  Notioe  41 
RIN  2127-AF95 

National  Minimum  Drinking  Age 

agency:  National  Highway  Traffic 

Safety  Administration  (NHTSA). 

Federal  Highway  Administration 

(FHWA).  Department  of  Transportation 

(DOT). 

ACTION:  Final  Rule. 

summary:  This  final  rule  ainends  Part 
1208  of  title  23  of  the  Code  of  Federal 
Regulations  (CFR).  Part  1208  prescribes 
the  requirements  necessary  to 
implement  23  U.S.C.  158.  which 
established  the  National  Minimum 
Drinking  Age  Act.  This  final  rule  is 
amending  Part  1208  by  removing 
outdated  and  obsolete  provisions  from 
that  regulation. 

EFFECTIVE  DATE:  January  22, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
NHTSA:  Mr.  James  Wright.  Office  of 
Traffic  Safety  Programs.  National 
Highway  Traffic  Safety  Administration, 
400  7th  Street.  S.W..  Washington.  D.C. 
20590,  telephone  (202)  366-2724;  or  Ms. 
Heidi  L.  Coleman,  Office  of  Chief 
Coimsel,  Room  5219,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  S.W.,  Washington,  D.C 
20590,  telephone  (202)  366-1834.  hi 
FHWA:  Ms.  Mila  Plosky,  Office  of 
liighway  Safety.  Federal  Highway 


Administration,  400  7th  Street.  S.W.. 
Washington.  D.C.  20590.  telephone 
(202)  366-6902;  or  Mr.  Paul  Brennan. 
Office  of  the  Chief  Counsel.  Federal 
Highway  Administration,  400  7th  Street. 
S.W..  Washington,  D.C.  20590, 
telephone  (202)  366-0834. 
SUPPLEMENTARY  INFORMATION:  On  March 
4, 1995.  President  Clinton  directed  all 
Federal  Departments  and  agencies  to 
take  a  nimiber  of  steps  to  overhaul  the 
nation's  regulatory  system.  The  first  step 
was  to  conduct  a  page-by-page  review  of 
all  agency  regulations  now  in  force  and 
eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of  reform. 

NHTSA  and  FHWA  conducted  a 
thorough,  page-by-page  review  of  all 
agency  regulations,  including  those  that 
pertain  to  State  and  community 
highway  safety  programs. 

As  a  result  of  these  efforts,  NHTSA 
and  FHWA  have  determined  that  Part 
1208  of  title  23  of  the  Code  of  Federal 
Regulations  (CFR)  should  be  amended, 
because  portions  of  the  regulation  are 
outdated  and  obsolete. 

Part  1208  prescribes  the  requirements 
necessary  to  Implement  23  U.S.C.  §  158, 
which  established  the  National 
Minimtun  Drinking  Age.  The  regulation 
clarifies  the  provisions  which  a  State 
must  have  incorporated  into  its  laws  in 
order  to  avoid  the  withholding  of 
Federal-aid  highway  funds  for 
noncompliance  with  the  National 
Minimiun  Drinking  Age.  It  also 
describes,  in  detail,  the  consequences  of 
noncompliance. 

The  regulation  was  first  published  in 
the  Federal  Register  on  March  26, 1985 
(51  F.R.  10376).  It  was  amended,  to 
reflect  statutory  changes  made  to  the 
National  Minimum  Drinking  Age  Act. 
on  August  18, 1988  (53  F.R.  31318). 

Some  of  the  provisions  of  the 
regulation  are  no  longer  applicable.  For 
example,  under  the  National  Minimum 
Drinking  Age  (NMDA).  funds  withheld 
from  a  State  prior  to  FY  1989  remained 
available  for  apportionment  to  the  State 
for  a  period  of  time,  and  States  were 
permitted  for  a  limited  period  of  time  to 
include  in  their  laws  "grandfather 
rights"  for  persons  who  were  between 
the  ages  of  18  and  21.  The  regulation 
contained  provisions  implementing 
these  statutory  requirements.  These 
requirements  no  longer  apply.  Funds 
now  wdthheld  under  the  NMDA  are  not 
available  for  apportionment  to  the  State, 
and  grandfather  rights  may  no  longer  be 
included  in  State  laws.  This  final  rule 
deletes  these  outdated  and  obsolete 
provisions. 

The  NMDA  provides  that  the 
Secretary  must  withhold  from  non- 
complying  States,  ten  percent  of  the 


funds  required  to  be  apportioned  under 
23  U.S.C.  §§  104(b)(1),  104(b)(2). 
104(b)(5)  and  104(b)(6).  At  the  time  the 
NMDA  was  enacted,  these  sections 
corresponded  with  the  Federal-aid 
primary,  secondary.  Interstate  and  urban 
systems  funding  categories. 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  which  was  enacted  on 
December  18, 1991,  revised  or 
eliminated  these  funding  cat^ories,  and 
created  new  ones,  including  the 
National  Highway  System  (NHS)  and 
the  Surface  Transportation  Program 
(STP).  The  Interstate  System  funding 
category  was  maintained,  although  the 
Interstate  system  itself  is  now  a 
component  of  NHS.  The  Interstate 
funchng  category  involves  resurfacing, 
restoring,  rehabilitating  and 
reconstruction. 

Since  the  enactment  of  ISTEA,  the 
agencies  have  administered  the  penalty 
provisions  of  23  U.S.C.  §  158  by 
withholding  ten  percent  of  a  State's 
apportionments  for  the  NHS,  STP  and 
Interstate  System  programs  (23  U.S.C. 
§§  104(b)(1),  104(b)(3)  and  104(b)(5)), 
the  successors  to  the  funding  categories 
referenced  in  the  NMDA.  However,  the 
NMDA  has  not  been  amended  to  reflect 
the  changes  made  to  the  funding 
categories  by  ISTEA.  Accordingly,  the 
implementing  regulation  for  NMDA 
continues  to  reflect  the  language 
contained  in  the  NMDA.  This  final  rule 
does  not  amend  this  portion  of  the 
regulation. 

Rulemaldng  Analyses  and  Notices 

(a)  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  I^xxedures. 

The  agencies  have  determined  that 
this  action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  This  final  rule  does  not 
impose  any  additional  burden  on  the 
public.  It  is  technical  in  natiu«  and  does 
not  change  the  requirements  of  the 
program.  It  is  anticipated  that  there  will 
be  no  economic  impact  as  a  result  of 
this  rulemaking.  Accordingly,  a  full 
regulatory  evaluation  is  not  required 
and  was  not  prepared. 

(b)  Regulatory  Flexibility  Act. 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  agencies  have  evaluated 
the  effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  agencies 
hereby  certify  that  this  action  will  not 
have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
Accordingly,  a  Regula-tory  Flexibility 
Analysis  is  not  necessary  and  was  not 
prepared. 

Ic]  Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

(d)  Paperwork  Reduction  Act. 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  .U.S.C.  3501 
etseq. 

(e)  National  Envirormtental  Policy  Act. 

The  agencies  have  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  have 
determined  that  implementation  of  this 
action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

(f)  Executive  Order  12778  (Civil  Justice 
Reform) 

This  amendment  to  the  regulation 
does  not  have  any  preemptive  or 
retroactive  effect.  It  imposes  no 
requirements  on  the  States,  but  rather 
simply  removes  from  the  regulation 
outdated  and  obsolete  provisions  that 
no  longer  apply.  The  enabling 
legislation  does  not  establish  a 
procedure  for  judicial  review  of  final 
rules  promulgated  tmder  its  provisions. 
There  is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 

Notice  and  Comment 

Because  the  amendments  relate  to  a 
grant  program  and  are  therefore  not 
covered  by  the  Administrative 
Procedure  Act,  and  since  they  merely 
contain  technical  changes  that  remove 
outdated  and  obsolete  provisions  from 
the  regulation  and  do  not  impose  any 
additional  requirements,  the 
amendments  are  being  made  without 
prior  notice  and  opporttmity  to 
comment. 

List  of  Subjects  in  23  CFR  Part  1208 

Alcohol.  Highway  Safety. 

In  accordance  with  the  foregoing.  Part 
1208  of  Tide  23  of  the  Code  of  Federal 
Regxilations  is  amended  as  follows: 


UMI 
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UMI 


PART  t20e-{AMEIf)EO] 

1.  The  audiarity  cation  for  Part  1208 
continues  to  read  as  tbllows: 

Aalharity:  23  U.S.C  IM:  d«legatioo  of 
audKxity  at  49  CFR  1.40  and  1.50. 

2.  Section  1208.4  i^  revised  to  read  as 
follows:  j 

tiaOM    AdopHoii  of  UbuimI  MWwum 
OfMdnQ  Age. 

The  Secretary  shall  withhold  ten 
percent  of  the  amount  required  to  be 
apportioned  to  any  State  under  each  of 
§§  104(b)(1).  104(b)(a).  104(b)(5)  and 
104(b)(6)  of  title  23  U.S.C.  on  the  first 
day  of  each  fiscal  ye^  in  which  the 
purchase  or  public  possession  in  such 
State  of  any  alcohoUf  beverage  by  a 
p>erson  who  is  less  thian  twenty-one 
years  of  age  is  iawfuli 

3.  Section  1208.5  i$  revised  to  read  as 
follows: 


f1208J    UnawaUMNtjr  of  wHMmM  funds. 

Funds  withheld  under  §  1208.4  firom 
apportionment  to  any  State  will  not  be 
available  for  appcntionment  to  the  State. 

M  1208.6-1208.8    [RotovwQ 

4.  Sections  1208.6  ^irough  1208.8  are 
removed. 


r 


11208.9    [nedeeignaM|dMfl20&e] 

5.  Section  1208.9  ii  redesignated  as 
1208.6.  ' 

Inued  on:  December  18, 1995. 
Rodney  E.  Slalar. 
Administrator.  Federal  i  Ughway 
Administration.  ' 

Rkardo  Maitiaez, 

Administrator,  Nationat  Highway  Traffic 

Safety  Administration 

[FR  Doc  95-31118  File^  12-20-95;  8:45  am) 


DEPAFTTMENT  OF  TKEASURY 
Internal  Revenue  Service 

26 CFR  Parti 

[rDS647] 
RiN1S46-A861 

WHhhoking  of  Tax  oL  DIapoaltiona  of 
U.8.  Real  Property  In  lareats  by  Foreign 


AGENCY:  totemal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Final 


I  regulations. 


SUMMARY:  This  docui^ent  contains  final 
regulations  relating  t0  withholding  upon 
certain  distributions  or  dispositions  of 
U.S.  real  property  interests.  These 
regulations  reflect  changes  to  the  law 


made  by  the  Omnibus  Budget 
ReconciUation  Act  of  1993  and  affect 
withholding  agents  required  to  withhold 
tax  due  on  certain  dispositions  and 
distributions  of  U.S.  real  property 
interests. 

DATES:  These  final  regulations  are 
efiiective  January  22, 1996.  These 
regulations  are  applicable  to 
transactions  occurring  after  August  9, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  A.  Stanley  (202)  622-3860 
(not  a  toll  free-call). 

SUPPt^MENTARY  INF0RMATK3N: 

BackgnNind 

This  doounent  contains  final 
regulations  reflecting  changes  made  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  to  the  withholding  rates  on 
certain  distributions  and  dispositions  of 
U.S.  real  property  interests.  These 
regulations  were  not  preceded  by  a 
Notice  of  Proposed  Rulemaking  because 
the  withholding  rates  were  changed  by 
the  Act.  This  docvunent  also  updates  the 
address  of  the  Assistant  Commissioner 
(International)  to  whom  various  forms 
must  be  sent. 

Expluiation  of  Provisions 

The  rate  of  withholding  under  section 
1445(e)  (1)  and  (2)  of  the  Internal 
Revenue  Code  was  increased  from  34% 
to  35%  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  The  existing 
regulations  reflect  the  prior  34% 
withholding  rate.  These  regulations 
reflect  the  increase  in  witUiolding  to 
35%  (or  the  highest  rate  specified  in 
section  1445(e)  (1)  or  (2))  for 
dispositions  occurring  on  or  after 
August  10. 1993. 

^Mcial  Analyaes 

It  has  been  detwmined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  5S3(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pxu^uant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  final  regulations  were 
submitted  to  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Gwendolyn  Stanley, 
Office  of  Associate  Chief  Counsel 


(International).  IRS.  However,  other 
pereonnel  fit>m  the  IRS  and  Treasiuy 
Department  participated  in  their 
development. 

List  (tf  Sobiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1 .  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Section  1.1445-5  also  issued  under  26 
U.S.C.  1445(e)(6). 

Section  1.1445-8  also  issued  under  26 
U.S.C  1445(e)(6).  *  •  * 

Authority:  26  U.S.C.  7805.  •  •  * 

Par.  2.  In  section  1.1445-1,  the 
section  heading  and  paragraph  (g)(10) 
are  revised  to  read  as  follows: 

§1.1445-1    WHtiholding  en  dispositions  of 
U.8.  real  property  Interests  by  foreign 
:lni 


(g)*  •  • 

(10)  Address  of  the  Assistant 
Commissioner  International.  Any 
written  communication  directed  to  the 
Assistant  Commissioner  (International) 
is  to  be  addressed  as  follows:  Director, 
Philadelphia  Service  Center;  11601 
Rooseveh  Blvd.;  Philadelphia,  PA 
19255;  ATTN:  Drop  Point  543X. 

Par.  3.  Section  1.1445-5  is  amended 
as  follows: 

1.  Paragraph  (c)(l)(ii)  is  revised. 

2.  The  third  sentence  and  the  last 
sentence  of  paragraph  (c)(l)(iiiKA)  are 
revised. 

3.  Paragraph  (c)(l)(iii)(B)  is  removed. , 

4.  Paragraph  (c)(l)(iii)(C)  is 
redesignated  as  (c)(l)(iii)(B)  and  revised. 

5.  Paragraph  (c)(l){iv)  is  revised. 

6.  Paragraph  (c)(3)(ii)  is  revised. 

7.  Tlie  first  sentence  of  paragraph 
(d)(1)  is  revised. 

8.  The  second  sentence  of  paragraph 
(d)(1)  is  removed. 

The  revisions  read  as  follows: 

S  1.1445-6    Special  rules  concerning 
distributions  and  other  transections  by 
corporations,  partnerships,  trusts,  and 


(c)(1)  •  •  • 

(ii)  Disposition  by  partnership.  A 
partnership  must  withhold  a  tax  equal 
to  35  percent  (or  the  highest  rate 
specified  in  section  1445(e)(1))  of  each 
foreign  partner's  distributive  share  of 
the  gain  realized  by  the  partnership 
upon  the  disposition  of  each  U.S.  real 


property  interest.  Such  distributive 
shue  of  the  gain  must  be  determined 
pursuant  to  the  principles  of  section  704 
and  the  regulations  thereimder.  For  the 
rules  applicable  to  partnerships, 
interests  in  which  are  regularly  traded 
on  an  established  securities  market,  see 
§1.1445-8. 

(iii)  Disposition  by  trust  or  estate — (A) 
In  general.  *  *  •  The  fiduciary  must 
withhold  35  percent  (or  the  highest  rate 
specified  in  section  1445(e)(1))  of  any 
distribution  to  a  foreign  beneficiary  Uiat 


is  attributable  to  the  balance  in  the  U.S. 
real  property  interest  account  on  the  day 
of  the  distribution.  •  •  *  For  rules 
applicable  to  trusts,  interests  in  which 
are  regularly  traded  on  an  estabUshed 
securities  market  and  real  estate 
investment  trusts,  see  §  1.1445-8. 

(B)  Example.  The  following  example 
illustrates  the  rules  of  paragraph 
(c)(l)(iii)(A)  of  this  section. 

On  January  1, 1994,  A  establishes  a 
domestic  trust  (whidi  has  as  its  taxable  year, 


the  calendar  year)  for  the  benefit  of  B,  a 
nonresident  alien,  and  C,  a  U.S.  citizen.  The 
trust  is  not  a  trust  subject  to  sections  671 
through  679.  Under  the  terms  of  the  trust,  the 
trustee,  T,  is  given  discretion  to  distribute 
income  and  corpus  of  the  trust  to  provide  for 
the  reasonable  needs  of  B  and  C  During  the 
trust's  1994  tax  year,  T  disposes  of  three 
parcels  of  vacant  land  located  in  the  United 
States.  The  following  cliart  illustrates  the 
computation  of  the  amount  subject  to 
withholding  under  section  1445  %«rith  respect 
to  distributions  made  by  T  to  B  and  C  during 
1994. 


Date 

Parcel  sold 

Gains  or  (loss) 
realized 

Distrtxjtions  to 
C 

Otstributoos  to 

B  (before  wiltv 

hoidmg) 

Section  1445 

withholdhg 

35%  rate 

U-S.  real  prop- 
erty interest 
account 

1/01/94 

■•••••••••■■••••••••■»•••••■•»•■•••■••••••• 

5,000 
10,000 

170,000 

i'aoob 

5.000 

1,750 

3/01/94              ._  .    .  ._ 

140.000 

300,000 
(50  W)) 

140,000 

3/QS/94 

125,000 

J/1 0n9'9   ■■•■»••••••••••••«•••••>••••• 

5W1/94  - 

5/15/94 _..._ 

1 2/01  /94  

1/D1/9S 

paiceia"!!!!!!!!!!"!!!!!!!!!!!!!! 

Parcels  - - ~ 

110,000 
410,000 
360,000 

170,000 

50,500 

20,000 

(iv)  Disposition  by  grantor  trust.  The 
trustee  or  eqtiivalent  fiduciary  of  a  trust 
that  is  subject  to  the  provisions  of 
subpart  E  of  part  1  of  subchapter  J 
(sections  671  through  679)  must 
withhold  a  tax  equal  to  35  percent  (or 
the  highest  rate  specified  in  section 
1445(e)(1))  of  the  gain  realized  from 
each  disposition  of  a  U.S.  real  property 
interest  to  the  extent  such  gain  is 
allocable  to  a  portion  of  the  trust  treated 
as  owned  by  a  foreign  person  under 
subpart  E  of  ptut  1  of  subchapter  J. 
*        •        •        •        • 

(3)*  •   * 

iii)  Amount  to  be  withheld.  A 
partnership  or  trust  electing  to  withhold 
under  this  §  1.1445-5(c){3)  shall 
withhold  from  each  distribution  to  a 
foreign  person  an  amoimt  equal  to  35 
percent  (or  the  highest  rate  specified  in 
section  1445(e)(lH  of  the  amoimt 
attributable  to  section  1445(e)(1) 
transfers. 
***** 

(d)  Distributions  of  U.S.  real  property 
interests  by  foreign  corporations — (1)  In 
general.  A  foreign  corporation  that 
distributes  a  U.S.  real  property  interest 
must  deduct  and  withhold  a  tax  equal 
to  35  percent  (or  the  rate  specified  in 
section  1445(e)(2))  of  the  amoimt  of  gain 
recognized  by  the  corporation  on  the 
distribution.  *  •  * 
***** 

Par.  4.  Section  1.1445-8(c)(2)(i)  is 
revised  to  read  as  follows: 

§1.1445-8    Special  rules  regarding  publicly 
traded  partnerships,  publidy  traded  trusts 
and  real  estate  Investment  trusts  (REITS). 


(c)*  *  * 

(2)  REITS— ii)  In  general.  The  amoimt 
to  be  withheld  with  respect  to  a 
distribution  by  a  REFT,  under  this 
section  shall  be  equal  to  35  percent  (or 
the  highest  rate  specified  in  section 
1445(e)(1))  of  the  amount  described  in 
paragraph  (c)(2)(ii)  of  this  section. 
*****. 

Margaret  Nfilner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  November  28, 1995. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  95-30871  Filed  12-20-95;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

rrD8648] 

RIN  1545-AB21 

Coflm>lllng  corpofation's  basis 
adjustment  In  its  controlled 
corporation's  stock  following  a 
triangular  reorganization 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  under  sections  358, 1032, 
and  1502  of  the  Internal  Revenue  Code 
of  1986.  The  final  regulations  provide 
rules  for  adjusting  the  basis  of  a 
controlling  corporation  in  the  stock  of  a 


controlled  corporation  as  the  result  of 
certain  triangular  reorganizations 
mvolving  the  stock  of  the  controlling 
corporation.  They  also  generally  provide 
that  the  use  of  the  controlling 
corporation's  stock  provided  by  the 
controlling  corporation  pursuant  to  the 
plan  of  reorganization  is  treated  as  a 
disposition  of  those  shares  by  the 
controlling  corporation. 

DATES:  These  regulations  are  efiiective 
December  21, 1995. 

For  dates  of  applicability,  see  the 
"Effective  Dates"  section  under  the 
SUPPLEMENTARY  INFORMATKM  portion  of 
the  preamble  and  the  effective  date 
provisions  of  the  new  or  revised 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT:  Curt 
Cutting,  (202)  622-7550  (note  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  final 
regulations  under  sections  358, 1032, 
and  1502.  The  proposed  regulations 
were  pubUshed  in  the  Federal  Register 
on  December  23,  1994  (59  FR  66280 
(CO-993-71),  1995-4  I.R.B.  59  (January 
23. 1995)).  The  IRS  received  many 
comments  on  the  proposed  regulations 
and  held  a  pubUc  hearing  on  March  31, 
1995. 

After  consideration  of  the  comments 
and  the  statements  made  at  the  hearing, 
the  proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 
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Ovwviaw  I 

Tha  final  regulatlnu  adopt  the  over- 
the-top  model  contained  in  the 
propoaad  leguktiaiU'  Subject  to  certain 
modificati<ni8,  the  model  generally 
adiiuts  a  contiollii^  corporation's  (P's) 
basis  in  the  stock  of  its  ccmtrolled 
corporation  (S  or  T)  as  a  result  of  certain 
triangular  reorganiastions  as  if  P  had 
acquired  the  T  assets  (and  any  liabilities 
assumed  or  to  whiQi  the  T  assets  were 
subject)  directly  from  T  in  a  transaction 
in  which  P's  b«ris  in  the  T  assets  was 
detemiined  under  section  362(b),  and  P 
then  had  transferred  the  T  assets  (and 
liabilities)  to  S  in  a  transaction  in  which 
P's  basis  in  the  S  or  T  stock  was 
adjusted  under  section  358.  The 
preamble  to  the  proposed  regulations 
contains  a  discussion  of  the  jiistification 
for  the  model.  See  99  FR  66280-81. 

The  final  regulations  also  provide  a 
special  rule  tlut  treats  S's  use  of  P's 
stock  provided  by  P  pursuant  to  the 
plan  of  reorganization  as  a  disposition 
of  those  shares  by  P^ 

llie  final  regulations  apply  only  for 
the  purpose  of  determining  P's  basis  in 
its  S  or  T  stock  following  a  transaction 
that  otherwise  qualifies  as  a 
reorganization  within  the  meaning  of 
section  368.  They  do  not  address  issues 
concerning  the  qualification  of  a 
transaction  as  a  reotganization. 

With  the  publication  of  these  final 
regulations,  the  IRS!  announces  the 
closing  of  its  study  project  referred  to  in 
$  5.14  of  Rev.  Proc.  95-3. 1995-1  CB. 
385.  395. 

The  significant  comments  on  the 
proposed  regulations  and  revisions 
made  are  discussed  ;below. 

Sonuaary  of  Comments  and 
Explanation  irf  Revisions  Fs  Basis  in  T 
Stock  Owned  Before  a  Reverse 
Triangular  Kferger 

The  proposed  regplatlons  adjusted 
basis  as  a  result  of  a  reverse  triangular 
mwger  to  reflect  the  amoxmt  of  T  stock 
received  in  the  transaction.  Comments 
on  the  proposed  regulations  questioned 
how  an  adjiistment  based  on  the  amount 
of  T  stock  received  In  the  transaction 
would  apply  in  the  case  in  which  P 
owns  T  sto(J(  befora  the  transaction. 

In  response  to  these  comments,  the 
final  regulations  allow  P  to  treat  its  T 
stock  as  acquired  in  the  transaction  or 
not,  without  regard  to  the  form  of  the 
transaction.  Thus,  P^may  retain  its  basis 
in  the  T  stock  owned  before  the 
transaction,  or  may  determine  its  basis 
in  that  stock  as  an  allocable  portion  of 
Vs  net  asset  basis.  The  regulations 
require  no  explicit  election.  Instead,  it  is 
assumed  P  will  pick  the  higher  basis. 
This  rule  appfies  oojly  for  determining 


basis,  and  not  for  qualifying  the 
transaction  as  a  reverse  triangular 
merger.  See  Rev.  Rul.  74-564, 1974-2 
CB.  124. 

The  Treasury  and  the  IRS  continue  to 
study  issues  relating  to  restructurings 
involving  related  parties  and  cross- 
ownership,  and  welcome  comments  and 
suggestions  on  these  issues. 

Net  Negative  Adjustment 

Under  the  propoeed  regulations,  P's 
basis  adjustment  was  reduced  by  the  foir 
maricet  value  of  craisideration  not 
provided  by  P,  and  by  the  amount  of 
liabilities  assumed  by  S  or  to  which  T 
assets  are  subject.  These  reductions  did 
not  result  in  a  net  negative  basis 
adjustment  to  P's  basis  in  its  S  stock 
before  the  transaction.  This  limitation 
did  not  apply,  however,  where  P  and  S, 
or  P  and  T,  as  applicable,  were  members 
of  a  consolidated  group  following  the 
triangular  reorganization.  In  the 
consolidated  context,  the  negative 
adjustments  could  result  in  a  net 
negative  adjustment  to  P's  basis  in  its  S 
stock  before  the  transaction,  even  if  the 
adjustment  resulted  in  an  excess  loss 
accoimt  under  §  1.1502-19. 

Some  conmients  on  the  proposed 
regulations  argued  against  reduciug  P's 
basis  in  its  S  stock  before  the  transaction 
by  a  net  negative  adjustment  in  the 
consolidated  context.  Other  comments, 
however,  agreed  that  it  is  appropriate 
not  to  limit  the  net  negative  adjustment 
in  this  context. 

The  Treasury  and  the  IRS  continue  to 
believe  that  the  proposed  regulations 
reach  the  correct  result.  Therefore,  the 
final  regulations  adopt  the  rules  as 
proposed. 

Overlap  of  Reverse  Triangular  Merger 
and  Other  Transactions 

The  proposed  regulations  provided 
that  if  a  transaction  quafified  as  both  a 
reverse  triangular  merger  and  a  stock 
acquisition  under  section  368(a)(1)(B),  P 
adjusted  its  basis  in  its  T  stock  based 
either  on  T's  net  asset  basis  or  on  the 
aggregate  basis  of  the  T  stock 
surrendered  in  the  transaction  (as  if  the 
transaction  were  a  reorganization  imder 
section  368(a)(1)(B)). 

One  comment  noted  that  a  reverse 
triangular  merger  might  overlap  with  a 
section  351  transfer  and  therefore 
requested  that  this  rule  also  apply  to 
such  a  case.  The  final  regulations  adopt 
this  suggestion. 

Manner  of  Making  Elections 

The  proposed  and  final  regulations 
provide  P  with  elections  for  its  basis 
adjustments  when  P  owns  stock  of  T 
and  when  a  reverse  triangular  merger 
also  qualifies  as  a  section  351 


UMI 


transaction  or  B  reorganization.  In  these 
situations,  P  does  not  have  to  declare 
how  it  will  compute  its  basis.  Rather,  P 
must  simply  retain  appropriate  records. 
See  §  1.368-3. 

Application  of  Section  1032 

The  proposed  regulations  under 
section  1032  generally  provided  that  P 
stock  provided  by  P  to  S,  or  directly  to 
T  or  T's  shareholders  on  behalf  of  S, 
pmsuant  to  the  plan  of  reorganization 
would  be  treated  as  a  disposition  by  P 
of  shares  of  its  own  stock  for  T  assets 
or  stock,  as  applicable.  Thus,  no  gain  or 
loss  was  recognized  on  the  use  of  such 
P  stock  in  the  transaction.  S,  however, 
recognized  gain  or  loss  on  its  use  of  P 
stock  if  S  did  not  receive  the  stock  from 
P  as  part  of  the  plan  of  reorganization. 
This  rule  did  not  apply  in  the  case  of 
a  reverse  triangular  merger,  section  361 
provides  nonrecognition  treatment  for 
S's  use  of  P  stock  in  such  a  case.  To 
clarify  this  treatment,  a  cross-reference 
has  been  added  to  the  final  regulations. 

Conunents  to  the  proposed 
regulations  requested  that  they  be 
expcmded  to  cover  P  debt,  warrants  and 
options  provided  by  P  to  S,  or  directly 
to  T  or  T's  shareholders  on  behalf  of  S, 
piirsuant  to  the  plan  of  reorganization. 
Comments  also  requested  that  the  rule 
be  extended  to  taxable  transactions. 

The  issues  raised  in  these  comments 
are  beyond  the  scope  of  this  project. 
However,  the  Treasvuy  and  the  IRS  are 
studying  issues  relating  to  the  scope  of 
section  1032  and  welcome  comments 
and  suggestions. 

Special  Analjrses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  FlexlbiUty 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Intemal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
Impact  on  small  business. 

EfiiBCtive  Dates 

Generally,  §  1.358-6  applies  with 
respect  to  all  triangular  reorganizations 
occurring  on  or  after  December  23,  1994, 
the  day  that  the  proposed  regulations 
were  pubUshed  in  the  Federal  Register. 

As  stated  in  the  preamble  to  the 
proposed  regidations,  any  adjustment  to 


P's  basis  in  its  S  or  T  stock  (as 
applicable)  following  a  triangular 
reorganization  occurring  before 
December  23, 1994,  must  be  consistent 
with  the  adjustment  that  would  be  made 
If  P  had  made  the  acquisition  directly 
and  P  then  transferred  the  assets  to  a 
controlled  subsidiary.  However,  with 
respect  to  reverse  triangular  mergers 
occurring  before  December  23, 1994,  P 
may  adjust  its  basis  in  its  T  stock  as  if 
P  acquired  the  stock  of  the  former  T 
shareholders  in  a  transaction  in  which 
its  basis  was  determined  under  section 
362(b). 

Section  1.1032-2  applies  with  respect 
to  certain  triangular  reorganizations 
occurring  on  or  after  December  23, 1994. 
With  respect  to  triangular 
reorganizations  occurring  before 
December  23, 1994,  see,  e.g.,  §  1.1032- 
1  and  Rev.  Rul.  57-278, 1957-1  CB. 
124. 

Section  1.1502-30  applies  with 
respect  to  triangular  reorganizations 
occurring  on  or  after  December  21, 1995, 
in  which  P  and  S,  or  P  and  T,  as 
applicable,  are  members  of  a 
consolidated  group  following  the 
triangular  reorganization.  For  similar 
triangular  reorganizations  occurring 
before  December  21, 1995,  any 
adjustments  to  P's  basis  in  its  S  or  T 
stock  (as  applicable)  must  be  consistent 
with  the  rules  applicable  for 
nonconsolldated  taxpayers,  except  to 
the  extent  that  §  1.1502-31  applies  to  a 
transaction  that  is  a  group  structure 
change. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Rose  WilUams  and  Curt 
Cutting,  Office  of  Assistant  Chief 
Coimsel  (Corporate).  However,  other 
personnel  from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  for  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  (^Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part: 

Autliority:  26  U.S.C.  7805  •  *  * 

Section  1.1502-30  also  issued  under 
26  U.S.C.  1502  •  •  * 

S1.35»-2   [Amended] 
Par.  2.  Section  1.358-2(d)  is  removed. 


Par.  3.  Section  1.358-6  is  added  to 
read  as  follows: 

§1.358-6    Stock  basis  in  ceftain  triangular 
reorganizations. 

(a)  Scope.  This  section  provides  rules 
for  computing  the  basis  of  a  controlling 
corporation  in  the  stock  of  a  controlled 
corporation  as  the  result  of  certain 
reorganizations  involving  the  stock  of 
the  controlling  corporation  as  described 
in  paragraph  (b)  of  this  section.  The 
rules  of  this  section  are  in  addition  to 
rules  under  other  provisions  of  the 
Intemal  Revenue  Code  and  principles  of 
law.  See,  e.g.,  section  1001  for  the 
recognition  of  gain  or  loss  by  the 
controlled  corporation  on  the  exchange 
of  property  for  the  assets  or  stock  of  a 
target  corporation  in  a  reorganization 
described  in  section  368. 

(b)  Triangular  reorganizations — (1) 
Nomenclature.  For  purposes  of  this 
section — 

(1)  P  is  a  corporation — 

(A)  That  is  a  party  to  a  reorganization, 

(B)  That  is  in  control  (within  the 
meaning  of  section  368(c))  of  another 
party  to  the  reorganization,  and 

(C)  Whose  stod:  is  transferred 
pursuant  to  the  reorganization. 

(11)  S  is  a  corporation — 

(A)  That  is  a  party  to  the 
reorganization,  and 

(B)  That  is  ccmtroUed  by  P. 

(ill)  Tis  a  corporation  that  is  another 
party  to  the  reorganization. 

(2)  Definitions  of  triangular 
reorganizations,  llils  section  applies  to 
the  following  reorganizations  (which  are 
referred  to  collectively  as  triangular 
reorganizations): 

(1)  Forward  triangular  merger.  A 
forward  triangular  merger  is  a  statutory 
merger  of  T  and  S,  with  S  siuviving,  that 
qualifies  as  a  reorganization  under  ' 
section  368(a)(1)(A)  or  (G)  by  reason  of 
the  application  of  section  368(a)(2)(D). 

(ii)  Triangular  C  reorganization.  A 
triangular  C  reorganization  is  an 
acquisition  by  S  of  substantially  all  of 
T's  assets  in  exchange  for  P  stock  in  a 
transaction  that  qualifies  as  a 
reorganization  under  section 
368(a)(1)(C). 

(ill)  Reverse  triangular  merger.  A 
reverse  triangular  merger  is  a  statutory 
merger  of  S  and  T,  with  T  surviving, 
that  qualifies  as  a  reorganization  imder 
section  368(a)(1)(A)  by  reason  of  the 
appUcation  of  section  368(a)(2)(E). 

(Iv)  Triangular  B  reorganization.  A 
triangidar  B  reorganization  is  an 
acquisition  by  S  of  T  stock  in  exchange 
for  P  stock  in  a  transaction  that  quahfies 
as  a  reorganization  under  section 
368(a)(1)(B). 

(c)  General  rules.  Subject  to  the 
special  rule  provided  in  paragraph  (d)  of 


this  section,  P's  basis  in  the  stock  of  S 
or  T,  as  applicable,  as  a  result  of  a 
triangular  reorganization,  is  adjusted 
under  the  following  rules — 

(1)  Forward  triangular  merger  or 
triangular  C  reorganization — (1)  In 
general.  In  a  forward  triangular  merger 
or  a  trlaiigular  C  reorganization,  Fs 
basis  in  its  S  stock  is  adjusted  as  if — 

(A)  P  acquired  the  7  assets  acquired 
by  S  in  the  reorganization  (and  P 
assiuned  any  Uabilities  which  S 
assiuned  or  to  which  the  T  assets 
acquired  by  5  were  subject]  direcUy 
from  T  in  a  transaction  in  which  Fs 
basis  in  the  T  assets  was  determined 
under  section  362(b);  and 

(B)  P  transferred  the  T  assets  (and 
liabilities  which  S  assumed  or  to  which 
the  T  assets  acquired  by  S  were  subject) 
to  S  in  a  transaction  in  which  Ps  basis 
in  S  stock  was  determined  under  section 
358. 

(11)  Limitation.  If.  in  applying  section 
358,  the  amount  of  T  liabilities  assumed 
by  S  or  to  which  the  T  assets  acquired 
by  S  are  subject  equals  or  exceeds  T's 
aggregate  adjusted  basis  in  its  assets,  the 
amount  of  the  adjustment  under 
paragraph  (c)(l)(i)  of  this  section  is  zero. 
P  recognizes  no  gain  imder  section 
357(c)  as  a  result  of  a  triangular 
reorganization. 

(2)  Reverse  triangular  merger — (i)  In 
general — (A)  Treated  as  a  forward 
triangular  merger.  Except  as  otherwise 
provided  in  this  paragraph  (c)(2),  Ps 
basis  in  its  T  stock  acquired  in  a  reverse 
triangvdar  merger  equals  its  basis  in  its 
S  stock  immediately  before  the 
transaction  adjusted  as  if  T  had  merged 
into  S  in  a  forward  triangular  merger  to 
which  paragraph  (c)(1)  of  this  section 
applies. 

(B)  Allocable  share.  If  P  acquires  less 
than  all  of  the  7  stock  in  the  transaction, 
the  basis  adjustment  described  in 
paragraph  (c)(2)(i)(A)  of  this  section  is 
reduced  in  proportion  to  the  percentage 
of  T  stock  not  acquired  in  the  . 
transaction.  The  percentage  of  T  stock 
not  acquired  in  the  transaction  is 
determined  by  taking  into  account  the 
fair  market  value  of  all  classes  of  T 
stock. 

(C)  Special  rule  ifP  owns  T  stock 
before  the  transaction.  Solely  for 
purposes  of  paragraphs  (c)(2)(l)(A)  and 
(B)  of  this  section,  if  P  owns  T  stork 
before  the  transaction,  P  may  treat  that 
stock  as  acquired  in  the  transaction  or 
not,  without  regard  to  the  form  of  the 
transaction. 

(ii)  iieverse  triangular  merger  that 
qualifies  as  a  section  351  transfer  or 
section  368(a)(1)(B)  reorganization. 
Notwithstanding  paragraph  (c)(2)(i)  of 
this  section,  if  a  reorganization  qualifies 
as  both  a  reverse  triangular  merger  and 
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as  a  section  351  tiaasfer  or  as  both  a 
reverse  triangular  merger  and  a 
reorganization  under  section 
368(a)(1)(B).  Pcan-|- 

(A)  Determine  thf  basis  in  its  T  stock 
as  if  paragraph  (c)(^)(i)  of  this  section 
applies;  or 

(B)  Determine  the  basis  in  the  T  stock 
acquired  as  if  P  acquired  such  stock 
from  the  former  T  shareholders  in  a 
transaction  in  which  P's  basis  in  the  T 
stock  was  determine  under  section 
362(b). 

(3)  Triangular  B  reorganization.  In  a 
triangular  B  reorganization,  Ps  basis  in 
its  S  stock  is  adjusted  as  if — 

(i)  P  acquired  the  T  stock  acquired  by 
S  in  the  reorganization  directly  from  the 
T  shareholders  in  a  transaction  in  which 
Ps  basis  in  the  T  stock  was  determined 
under  section  362(b);  and 

(ii)  Ptransferred  l|ie  7 stock  to  5  in 
a  transaction  in  wh^  Fa  basis  in  its  S 
stock  was  determined  imder  section 
358. 

(4)  Examples.  The  rules  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples^  For  purposes  of 
these  examples,  P,  5,  and  T  are  domestic 
corporations.  P  and  S  do  not  file 
consolidated  returns,  P  owns  all  of  the 
only  class  of  5  stock,  the  P  stock 
exchanged  in  the  transaction  satisfies 
the  requirements  ofithe  applicable 
triangular  reorganiation  provisions, 
and  the  facts  set  fbrih  the  cmly  corporate 
activity. 

Example  1 .  Fonmrd  trianguiar  merger,  (a) 
Facts.  Thas  assets  witfa  an  aggregate  biasis  of 
$60  and  fair  mariiet  value  of  $100  and  no 
liabilities.  Pursuant  ta  a  plan,  P  forms  5  with 
$5  cash  (which  S  reta^),  and  T  merges  into 
S.  In  the  meiger,  the  r  shareholders  receive 
Pstock  worth  $100  in  exchange  for  their  7 
stock.  The  transactioniis  a  recrgaqization  to 
which  sections  368(aXlMA)  and  (a)(2)(D) 
apply. 

(b)  Basis  adjustment  Under  §  1.3S8- 
6(c)(1).  Ps  $5  basis  in  its  S  stock  is  adjusted 
as  if  Pacquiied  the  TasseU  acquired  by  S 
in  the  reorganization  directly  finom  T  in  a 
transaction  in  which  Ps  basis  in  the  7  assets 
was  determined  undei  section  362(b).  Under 
section  362(b),  Pwoulki  have  an  aggregate 
basis  of  $60  in  the  7  assets.  P  is  then  treated 
as  if  it  transferred  the  Tassets  to  S  in  a 
transaction  in  which  Ps  basis  in  the  S  stock 
was  determined  undet  section  358.  Under 
section  358.  Ps  $5  ba^  in  its  S  stock  would 
be  increased  by  the  $6t)  basis  in  the  7  assets 
deemed  tnnsierTed.  Consequently,  P  has  a 
$65  basis  in  its  S  stock  as  a  result  of  the 
reorganization. 

(c)  Use  of  pre-existiug  S.  The  £acts  are  the 
same  as  paragraph  (a)  of  this  Example  1, 
except  that  S  is  an  operating  company  with 
substantial  assets  that  has  been  in  existence 
far  several  years.  P  has  a  SllO  basis  in  the 

S  stock.  Under  §  1.35d-6(c)(l),  Ps  $110  basis 
in  its  5  stock  is  increased  by  the  $60  basis 
in  the  7  assets  deemed  transferred. 


Consequently,  P  has  a  $170  basis  in  its  S 
stock  as  a  result  of  the  reorganization. 

(d)  Mixed  consideration.  The  facts  are  the 
same  as  paragraph  (a)  of  this  Example  1, 
except  that  the  7  shareholders  receive  P  stock 
worth  $80  and  $20  cash  from  P.  Under 
section  358,  Ps  $5  basis  in  its  S  stock  is 
increased  by  the  $60  basis  in  the  7assets 
deemed  transferred.  Consequently,  P  has  a 
$65  basis  in  its  S  stock  as  a  result  of  the 
reorganization. 

(e)  Liabilities.  The  facts  are  the  same  as 
paragraph  (a)  of  this  Example  1,  except  that 
Ts  assets  are  subject  to  $50  of  liabilities,  and 
the  7  shareholders  receive  $50  of  P  stock  in 
exchange  for  their  7  stock  Under  section 
358,  Ps  basis  in  its  S  stock  is  increased  by 
the  S60  basis  in  the  7  assets  deemed 
transferred  and  decreased  by  the  $50  of 
liabilities  to  which  the  7  assets  acquired  by 
S  are  subject.  Consequently,  P  has  a  net  basis 
adjustment  of  $10,  and  a  $15  basis  in  its  S 
stock  as  a  result  of  the  reorganization. 

(f)  Liabilities  in  excess  of  basis.  The  facts 
are  the  same  as  in  paragraph  (a)  of  this 
Example  1,  except  that  7s  assets  are  subject 
to  liabilities  of  $90,  and  the  7  shareholders 
receive  $10  of  P  stock  in  exchange  for  their 
7  stock  in  the  reorganization.  Under  §  1 .  358- 
6(cKlKii).  the  adjustment  under  §  1.35&-6(c) 
is  zero  if  the  amount  of  the  liabilities  which 
S  assumed  or  to  which  the  7  assets  acquired 
by  S  are  subject  exceeds  the  aggregate 
adjusted  basis  in  7s  assets.  Consequently,  P 
has  no  adjustment  in  its  S  stock,  and  P  has 

a  $5  basis  in  its  S  stock  as  a  result  of  the 
reorganization. 

Example  2.  Reverse  triangular  merger,  (a) 
Facts.  T  has  assets  with  an  aggregate  basis  of 
$60  and  a  fair  market  value  of  $100  and  no 
liabilities.  P  has  a  $110  basis  in  its  S  stock. 
Pursuant  to  a  plan,  S  merges  into  7  witfa  7 
surviving.  In  the  merger,  the  7  shareholders 
receive  $10  cash  bom  P  and  P  stock  worth 
$90  in  exchange  for  their  7  stock  The 
transaction  is  a  reorganization  to  which 
sections  368(a)(1)(A)  and  (a)(2)(E)  apply. 

(b)  Basis  adjustment.  Under  $  1.358- 
6(cH2)(i)(A),  Ps  basis  in  the  7  stock  acquired 
is  Ps  $110  basis  in  its  S  stock  before  the 
transaction,  adjusted  as  if  7  had  merged  into 
S  in  a  forward  triangular  merger  to  which 

%  1.358-6(cMl)  applies.  In  such  a  case,  Ps 
$110  basis  in  its  Sstock  before  the 
transaction  would  have  been  increased  by  the 
$60  basis  of  the  7  assets  deemed  transferred. 
Consequently,  P  has  a  $170  basis  in  its  7 
stock  immediately  after  the  transaction. 

(c)  Reverse  triangular  merger  that  also 
qualifies  under  section  368(a)(1)(B).  The  facts 
relating  to  7  are  the  same  as  in  paragraph  (a) 
of  this  Example  2.  P,  however,  forms  5 
pursuant  to  the  plan  of  reorganization.  The 

7  shareholders  receive  $100  worth  of  P  stock 
(and  no  cash)  in  exchange  for  their  7  stock. 
The  7  shareholders  have  an  aggregate  basis 
in  their  7  stock  of  $85  immediately  before  the 
reorganization.  The  reorganization  qualifies 
as  both  a  reverse  triangular  merger  and  a 
reorganization  imder  section  368(a)(1)(B). 
Under  §  1.358-6(c)(2)(ii).  Pmay  determine  its 
basis  in  its  7  stock  either  as  if  §1.358- 
6(c)(2)(i)  applied  to  the  7  stock  acquired,  or 
as  if  P  acquired  the  7  stock  from  the  former 
7  shareholders  in  a  transaction  in  which  Ps 
basis  in  the  7  stock  was  determined  under 


section  362(b).  Accordingly,  Pmay  determine 
a  basis  in  its  7  stock  of  $60  (7s  net  asset 
basis)  or  $85  (the  7  shareholders'  aggregate 
basis  in  the  7  stock  immediately  before  the 
reorganization). 

(d)  Allocable  share  in  a  reverse  triangular 
merger.  The  facts  are  the  same  as  in 
paragraph  (a)  of  this  Example  2,  except  that 
X,  a  10%  shareholder  of  7,  does  not 
participate  in  the  transaction.  The  remaining 
7  shareholders  receive  $10  cash  from  P  and 
P  stock  worth  $80  for  their  7  stock.  P  owns 
90%  of  the  7  stock  after  the  transaction. 
Under  1.358-6(c)(2)(i)(A),  Ps  basis  in  its  7 
stock  is  Ps  $110  basis  in  its  S  stock  before 
the  reorganization,  adjusted  as  if  7  had 
merged  into  5  in  a  forward  triangular  merger. 
In  such  a  case,  Ps  basis  would  have  been 
adjusted  by  the  $60  basis  in  the  7  assets 
deemed  transferred.  Under  §  1.358- 
6(c)(2)(i)(B),  however,  the  basis  adjustment 
determined  under  §  1.358-6(c)(2)(i)(A)  is 
reduced  in  proportion  to  the  percentage  of  7 
stock  not  acquired  by  P  in  the  transaction. 
The  percentage  of  7  stock  not  acquired  in  the 
transaction  is  10%.  Therefore,  P  reduces  its 
$60  basis  adjustment  by  10%,  resulting  in  a 
net  basis  adjustment  of  $54.  Consequently,  P 
has  a  $164  basis  in  its  7  stock  as  a  result  of 
the  transaction. 

(e)  P's  ownership  of  T  stock.  The  facts  are 
the  same  as  in  paragraph  (a)  of  this  Example 
2,  except  that  Powns  10%  of  the  7  stock 
before  the  transaction.  Ps  basis  in  that  7 
stock  is  $8.  All  the  7  shareholders  other  than 
P  surrender  their  7  stock  for  $10  cash  from 
P  and  P  stock  worth  $80.  P  does  not 
surrender  the  stock  in  the  transaction.  Under 
§1.358-6(c)(2)(i)(C),  Pmay  treat  its  7 stock 
owned  before  the  transaction  as  acquired  in 
the  transaction  or  not.  If  P  treats  that  7  stock 
as  acquired  in  the  transaction,  Ps  basis  in 
that  7  stock  and  the  7  stock  actually  acquired 
in  the  transaction  equals  Ps  $110  basis  in  its 
5  stock  before  the  transaction,  adjusted  by 
the  $60  basis  of  the  7  assets  deemed 
transferred,  for  a  total  basis  of  $1 70.  If  P 
treats  its  7  stock  as  not  acquired,  P retains 

its  $8  pre-transaction  basis  in  that  stock  Ps 
basis  in  its  other  7  shares  equals  Ps  $110 
basis  in  its  S  stock  before  the  transaction, 
adjusted  by  $54  (the  $60  basis  in  the  7  assets 
deemed  transferred,  reduced  by  10%),  for  a 
total  basis  of  $164  in  those  shares.  S^ 
S  1.358-6(c)(2)(i)(A)  and  (B).  Consequently,  if 
P  treats  its  7  shares  as  not  acquired,  Ps  total 
basis  in  all  of  its  7  shares  is  $172. 

Example  3.  Triangular  B  reorganization,  (a) 
Facts.  T  has  assets  with  a  fair  market  value 
of  $100  and  no  liabiUties.  The  7  shareholders 
have  an  aggregate  basis  in  their  7  stock  of  $85 
immediately  before  the  reorganization. 
Pursuant  to  a  plan,  P  forms  S  with  $5  cash 
and  S  acquires  all  of  the  7  stock  in  exchange 
for  $100  of  P  stock.  The  transaction  is  a 
reorganization  to  which  section  368(a)(1)(B) 
applies. 

(b)  Basis  adjustment.  Under  §  1.358- 
6(c)(3),  P  adjusts  its  $5  basis  in  its  S  stock 
by  treating  P  as  if  it  acquired  the  7  stock 
acquired  by  S  in  the  reorganization  directiy 
from  the  7  shareholders  in  exchange  for  the 
P  stock  in  a  transaction  in  which  Ps  basis  in 
the  7  stock  was  determined  under  section 
362(b).  Under  section  362(b),  P  would  have 
an  aggregate  basis  of  $85  in  the  7  stock 
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received  by  5  in  the  reorganization.  P  is  then 
treated  as  if  it  transferred  the  7  stock  to  S  in 
a  transaction  in  which  Ps  basis  in  the  S  stock 
was  determined  under  section  358.  Under 
section  358,  Ps  basis  in  its  S  stock  would  be 
increased  by  the  $85  basis  in  the  7  stock 
deemed  transferred.  Consequently,  P  has  a 
$90  basis  in  its  S  stock  as  a  result  of  the 
reorganization. 

(d)  Special  rule  for  consideration  not 
provided  by  P — (1)  In  general.  The 
amotmt  of  Ps  adjustment  to  basis  in  its 
S  or  T  stock,  as  applicable,  described  in 
paragraph  (c)  of  this  section  is  decreased 
by  the  fair  market  value  of  any 
consideration  (including  P  stock  in 
which  gain  or  loss  is  recognized,  see 
§  1.1032-2(c))  that  is  exchanged  in  the 
reorganization  and  that  is  not  provided 
by  P  pursuant  to  the  plan  of 
reorganization.  This  paragraph  (d)  does 
not  apply  to  the  amoimt  of  T  liabilities 
assumed  by  S  or  to  which  the  7  assets 
acquired  by  S  are  subject  under 
paragraph  (c)(1)  of  this  section  (or 
deemed  assiuned  or  taken  subject  to  by 
S  under  paragraph  (c)(2)(i)  of  this 
section).     ' 

(2)  Limitation.  P  makes  no  adjustment 
to  basis  imder  this  section  if  the 
decrease  required  under  paragraph 
(d)(1)  of  this  section  equals  or  exceeds 
the  amoimt  of  the  adjustment  descrit>ed 
in  paragraph  (c)  of  this  section. 

(3)  Example.  The  rules  of  this 
paragraph  (d)  are  illustrated  by  the 
following  example.  For  purposes  of  this 
example,  P,  S,  AND  7  are  domestic 
corporations,  P  and  S  do  not  file 
consolidated  retiuns,  P  owns  all  of  the 
only  class  of  S  stock,  the  P  stock 
exchanged  in  the  transaction  satisfies 
the  requirements  of  the  applicable 
triangular  reorganization  provisions, 
and  die  facts  set  forth  the  only  corporate 
activity. 

Example,  (a)  Facts.  7  has  assets  with  an 
aggregate  basis  of  $60  and  fair  market  value 
of  $100  and  no  liabilities.  S  is  an  operating 
company  with  substantial  assets  that  has 
been  in  existence  for  several  years.  P  has  a 
$100  basis  in  its  S  stock.  Pursuant  to  a  plan, 
7  merges  into  S  and  the  7  shareholders 
receive  $70  of  P  stock  provided  by  P 
pursuant  to  the  plan  and  $30  of  cash 
provided  by  S  in  exchange  for  their  7  stock. 
The  transaction  is  a  reorganization  to  which 
sections  368(a)(1)(A)  and  (a)(2)(D)  apply. 

(b)  Basis  adjustment.  Under  §  1.358- 
6(c)(1),  Ps  $100  basis  in  its  S  stock  is 
increased  by  the  $60  basis  in  the  7  assets 
deemed  transferred.  Under  §  1.358-6(d)(l), 
the  $60  adjustment  is  decreased  by  the  $30 
of  cash  provided  by  S  in  the  reorganization. 
Consequendy,  P  has  a  net  adjustment  of  $30 
in  its  S  stock,  and  P  has  a  $130  basis  in  its 

S  stock  as  a  result  of  the  reorganization. 

(c)  Appreciated  asset.  The  facts  are  the 
same  as  in  paragraph  (a)  of  this  Example, 
except  that  in  the  reorganization  S  provides 
an  asset  with  a  $20  adjusted  basis  and  $30 


fair  market  value  instead  of  $30  of  cash.  The 
basis  results  are  the  same  as  in  paragraph  (b) 
of  this  Example.  In  addition,  S  recognizes 
$10  of  gain  under  section  1001  on  its 
disposition  of  the  asset  in  the  reorganization. 

(d)  Depreciated  asset.  The  facts  are  the 
same  as  in  paragraph  (c)  of  this  Example, 
except  that  S  has  a  $60  adjusted  basis  in  the 
asset.  The  basis  results  are  the  same  as  in 
paragraph  (b)  of  this  Example.  In  addition,  5 
recognizes  $30  of  loss  under  section  1001  on 
its  disposition  of  the  asset  in  the 
reorganization. 

(e)  P  stock.  The  facts  are  the  same  as  in 
paragraph  (a)  of  this  Example,  except  that  in 
the  reorganization  S  provides  P  stock  with  a 
fair  market  value  of  $30  instead  of  $30  of 
cash.  5  acquired  the  P  stock  in  an  unrelated 
transaction  several  years  before  the 
reorganization.  S  has  a  $20  adjusted  basis  in 
the  P  stock  The  basis  results  are  the  same  as 
in  paragraph  (b)  of  this  Example.  In  addition, 
S  recognizes  $10  of  gain  on  its  disposition  of 
the  P  stock  in  the  reorganization.  See 
§1.1032-2(c). 

(e)  (Zross-reference.  For  rules  relating 
to  stock  basis  adjustments  made  as  a 
resiilt  of  a  triangular  reorganization  in 
which  P  and  S,  or  P  and  7,  as 
applicable,  are,  or  become,  members  of 
a  consolidated  group,  see  §  1.1502-30. 
For  rules  relating  to  stock  basis 
adjustments  after  a  group  structure 
change,  see  §  1.1502-31. 

(f)  Effective  dates — (1)  General  rule. 
Except  as  otherwise  provided  in  this 
paragraph  (f),  this  section  applies  to 
triangular  reorganizations  occiuring  on 
or  after  December  23, 1994. 

(2)  Special  rule  for  reverse  triangular 
mergers.  For  a  reverse  triangular  merger 
occurring  before  December  23,  1994,  P 
may — 

(i)  Determine  the  basis  in  its  7  stock 
as  if  paragraph  (c)(2)(i)  of  this  section 
applied;  or 

(ii)  Determine  the  basis  in  its  T  stock 
acquired  as  if  P  acquired  such  stock 
from  the  former  7  shareholders  in  a 
transaction  in  which  Ps  basis  in  the  7 
stock  was  determined  imder  section 
362(b). 

Par.  4.  Section  1.1032-2  is  added  to 
read  as  follows: 

§  1 .1032-2  Disposition  by  a  corporation  of 
stock  of  a  controlling  corporation  In  certain 
triangular  reorganizations. 

(a)  Scope.  This  section  provides  rules 
for  certain  triangular  reorganizations 
described  in  §  1.358-6(b)  when  the 
acquiring  corporation  (S)  acquires 
property  or  stock  of  another  corporation 
(T)  in  exchange  for  stock  of  the 
corporation  (P)  in  control  of  S. 

(b)  General  nonrecognition  of  gain  or 
loss.  For  purposes  of  §  1.1032-l(a),  in 
the  case  of  a  forward  triangular  merger, 
a  triangular  C  reorganization,  or  a 
triangular  B  reorganization  (as  described 
in  §  1.358-6(b)),  P  stock  provided  by  P 


to  S,  or  directly  to  7  or  T^s  shareholders 
on  behalf  of  S,  pursuant  to  the  plan  of 
reorganization  is  treated  as  a  disposition 
by  P  of  shares  of  its  own  stock  for  7*8 
assets  or  stock,  as  applicable.  For  rules 
governing  the  use  of  P  stock  in  a  reverse 
triangular  merger,  see  section  361. 

(c)  Treatment  ofS.  S  must  recognize 
gain  or  loss  on  its  exchange  of  P  stock 
as  consideration  in  a  forward  triangular 
merger,  a  triangular  C  reorganization,  or 
a  triangular  B  reorganization  (as 
described  in  §  1.358-6(b)),  if  S  did  not 
receive  the  P  stock  from  P  pursuant  to 
the  plan  of  reorganization.  See  §  1.358- 
6(d)  for  the  efiect  on  Ps  basis  in  its  S 
or  7  stock,  as  applicable.  For  rules 
governing  S's  use  of  P  stock  in  a  reverse 
triangular  merger,  see  section  361 . 

(d)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples.  For  purposes  of  these 
examples,  P,  S,  and  7  are  domestic 
corporations,  P  and  S  do  not  file 
consolidated  returns,  P  owns  all  of  the 
only  class  of  S  stock,  the  P  stock 
exchanged  in  the  transaction  satisfies 
the  requirements  of  the  applicable 
reorganization  provisions,  and  the  facts 
set  forth  the  only  corporate  activity. 

Example  1.  Forward  triangular  merger 
solely  for  P  stock,  (a)  Facts.  7  has  assets  with 
an  aggregate  basis  of  $60  and  fair  market 
value  of  $100  and  no  liabilities.  Pursuant  to 
a  plan,  P  forms  S  by  transferring  $100  of  P 
stock  to  S  and  7  merges  into  S.  In  the  merger, 
the  7  shareholders  receive,  in  exchange  for 
their  7  stock,  the  P  stock  that  P  transferred 
to  S.  The  transaction  is  a  reorganization  to 
which  sections  368(a)(1)(A)  and  (a)(2)(D) 
apply. 

(b)  No  gain  or  loss  recognized  on  the  use 
of  Pstock.  Under  paragraph  (b)  of  this 
section,  the  P  stock  provided  by  P  pursuant 
to  the  plan  of  reorganization  is  treated  for 
purposes  of  §  1.1032-l(a)  as  disposed  of  by 
P  for  the  7  assets  acquired  by  S  in  the  merger. 
Consequently,  neither  P  nor  S  has  taxable 
gain  or  deductible  loss  on  the  exchange. 

Example  2.  Forward  triangular  merger 
solely  for  P  stock  provided  in  part  by  S.  (a) 
Facts.  7  has  assets  with  an  aggregate  basis  of 
$60  and  fair  market  value  of  $100  and  no 
liabilities.  S  is  an  operating  company  with 
substantial  assets  that  has  been  in  existence 
for  several  years.  S  also  owns  P  stock  with 
a  $20  adjusted  basis  and  $30  fair  market 
value.  S  acquired  the  P  stock  in  an  unrelated 
transaction  several  years  before  the 
reorganization.  Pursuant  to  a  plan,  P  transfers 
additional  P  stock  worth  $70  to  S  and  7 
merges  into  S.  In  the  merger,  the  7 
shareholders  receive  $100  of  Pstock  ($70  of 
P  stock  provided  by  P  to  S  as  part  of  the  plan 
and  $30  of  P  stock  held  by  S  previously).  The 
transaction  is  a  reorganization  to  which 
sections  368(a)(1)(A)  and  (a)(2)(D)  apply. 

(b)  Gain  or  loss  recognized  by  S  on  the  use 
of  its  Pstock.  Under  paragraph  (b)  of  this 
section,  the  $70  of  P  stock  provided  by  P 
pursuant  to  the  plan  of  reorganization  is 
treated  as  disposed  of  by  P  for  the  7  assets 
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acquired  by  S  io  the  tiei^r.  Crauequently, 
neither  P  nor  S  has  twable  gain  or  deductible 
loss  on  the  exchange  of  those  shares.  Under 
paragraph  (c]  of  this  faction,  however,  S 
recognixes  $10  of  gaii  on  the  exchange  of  its 
P  stock  in  the  reoigaiillzation  because  S  did 
not  receive  the  P  stock  from  P  pursiiant  to  the 
plan  of  rao(ganizatioi|.  See  $  1.3S8-6(d)  for 
the  effoct  on  Pt  basis  in  its  S  stock. 

(a)  Effoctive  date.  Ttiis  section  applies  to 
triangular  recHganizattons  occurring  on  or 
after  December  23, 1994. 

Par.  5.  Section  14502-30  is  added  to 
read  as  follows: 


fl.150»-ao   Stock l^aato altar oerMn 


ta)  Scope.  This  s^on  provides  niles 
for  deteimining  tha  basis  of  the  stock  of 
an  acquiring  corpolation  as  a  result  of 
a  triangular  reorganization.  The 
definitions  and  munenclature  contained 
in  §  1.358-6  apply  to  this  section. 

(b)  General  ni/e»i-{l)  Forward 
triangular  merger,  ^angular  C 
reorganization,  or  tfiangular  B 
reorganization.  P  adjusts  its  basis  in  the 
stock  of  S  as  a  result  of  a  forward 
triangular  merger,  ttiangular  C 
reorganization,  or  triangular  B 
reorganization  under  §  1.35S-6(c)  and 
(d).  except  that  S  l.|58-€  (c)(l)(ii)  and 
(d)(2)  do  not  apply.  Instead,  P  adjusts 
such  basis  by  taJdng  into  accoimt  the 
full  amount  of — 

(i)  T  liabiUties  assumed  by  S  or  the 
amotmt  of  Uabilitiet  to  which  the  T 
assets  acquired  by  ^  are  subject,  and 

(ii)  The  fair  market  value  of  any 
consideration  not  provided  by  P 
pursuant  to  the  plan  of  reorganization. 

(2)  Reverse  triangular  merger.  If  P 
adjusts  its  basis  in  me  T  stock  acquired 
as  a  result  of  a  reverse  triangular  merger 
under  §  1.35S-6  (c)(2)(i)  and  (d). 

§  1.358-6  (c)(l)(ii)  4nd  (d)(2)  do  not 
apply.  Instead,  P  adjusts  such  basis  by 
taking  into  accoimt  the  full  amoimt  of— 

(i)  T  liabilities  deemed  assimied  by  S 
or  the  amoimt  of  Uatihties  to  which  the 
T  assets  deemed  acquired  by  S  are 
subject,  and 

(ii)  The  fair  market  value  of  any 
consideration  not  provided  by  P 
pursuant  to  the  plan  of  reorganization. 

(3)  Excess  loss  accounts.  Negative 
adjustments  under  fhis  section  may 
exceed  Fs  basis  in  its  S  or  T  stock.  The 
resulting  negative  aniount  is  Ps  excess 
loss  account  in  its  S  or  7  stock.  See 

§  1.1502-19  for  rul^  treating  excess  loss 
accounts  as  negative  basis,  and  treating 
references  to  stock  basis  as  including 
references  to  excess  loss  accounts. 

(4)  Application  of  other  rules  of  law. 
The  rules  for  this  seiction  are  in  addition 
to  other  rules  of  law.  See  §  1.1502-80(d) 
for  the  non-application  of  section  357(c) 
toP 
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(5)  Examples.  The  rules  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples.  For  purposes  of 
these  examples,  P,  S,  and  Tare  domestic 
corporations,  Pand  S  file  consolidated 
returns,  P  owns  all  of  the  only  class  of 
S  stock,  the  P  stock  exchanged  in  the 
transaction  satisfies  the  requirements  of 
the  applicable  triangular  reorganization 
provisions,  the  facts  set  forth  the  only 
corporate  activity,  and  tax  Uabilities  are 
disregarded. 

Example  1.  Liabilities,  (a)  Facts.  Thas 
assets  with  an  aggregate  basis  of  $60  and  bir 
market  value  of  $100.  Ts  assets  are  subject 
to  $70  of  liabilities.  Pursuant  to  a  plan,  P 
forms  S  with  $5  of  cash  (which  S  retains), 
and  T  merges  into  S.  In  the  merger,  the  T 
shareholders  receive  P  stock  worth  S30  in 
exchange  for  their  T  stock.  The  transaction  is 
a  reorganization  to  which  sections  368 
(a)(1)(A)  and  (a)(2)(D)  apply. 

(b)  Basis  adjustment.  Under  §  1.356-6,  P 
adjusts  its  $5  basis  in  the  S  stock  as  if  P  had 
acquired  the  T  assets  with  a  carryover  basis 
under  section  362  and  transferred  these 
assets  to  5  in  a  transaction  in  which  P 
determines  its  basis  in  the  S  stock  under 
section  358.  Under  the  rules  of  this  section, 
the  limitation  described  in  §  1.356-6(c)(l)(ii) 
does  not  apply.  Thus,  P  adjusts  its  basis  in 
the  S  stock  by  -$10  (the  aggregate  adjusted 
basis  of  Ta  assets  decreased  by  the  amount 
of  liabilities  to  which  the  T  assets  are 
subject).  Consequently,  as  a  result  of  the 
reorganization,  P  has  an  excess  loss  account 
of  $5  in  its  5  stock. 

Example  2.  Consideration  not  provided  by 
P.  (a)  Facts.  T  has  assets  with  an  aggr^ate 
basis  of  $10  and  fair  market  value  of  $100 
and  no  liabilities.  S  is  an  operating  company 
with  substantial  assets  that  has  been  in 
existence  for  several  years.  Phas  a  $5  basis 
in  its  S  stock.  Pursuant  to  a  plan,  T  merges 
into  S  and  the  T  shareholders  receive  $70  of 
P  stock  provided  by  P  pursuant  to  the  plan 
of  reorganization  and  $30  of  cash  provided 
by  S  in  exchange  for  their  T  stock.  The 
transaction  is  a  reorganization  to  which 
sections  368  (a)(1)(A)  and  (a)(2)(D)  apply. 

(b)  Basis  adjustment.  Under  §  1.358-6,  P 
adjusts  its  $5  basis  in  the  S  stock  as  if  P  had 
acquired  the  T  assets  with  a  carryover  basis 
imder  section  362  and  transferred  these 
assets  to  S  in  a  transaction  in  which  P 
determines  its  basis  in  the  S  stock  under 
section  358.  Under  the  rules  of  this  section, 
the  limitation  described  in  §  1.358-6(d)(2) 
does  not  apply.  Thus,  P  adjusts  its  basis  in 
the  5  stock  by  -520  (the  aggregate  adjusted 
basis  of  Ts  assets  decreased  by  the  fair 
market  value  of  the  consideration  provided 
by  S).  As  a  result  of  the  reorganization.  P  has 
an  excess  loss  account  of  $15  in  its  S  stock. 

(c)  Appreciated  asset.  The  facts  are  the 
same  as  in  paragraph  (a)  of  this  Example  2, 
except  that  in  the  reorganization  S  provides 
an  asset  with  a  $20  adjusted  basis  and  $30 
fair  market  value  instead  of  $30  cash.  The 
basis  is  adjusted  in  the  same  manner  as  in 
paragraph  (b)  of  this  Example  2.  In  addition, 
because  S  recognizes  a  $10  gain  from  the 
asset  under  section  1001,  Ps  basis  in  its  S 
stock  is  increased  under  §  1.1502-32(b)  by 


5*8  SlO  gain.  Ccmaequently,  as  a  result  of  the 
reorganization,  Phas  an  excess  loss  account 
of  $5  in  its  S  stock.  (The  resulu  would  be  the 
same  if  the  appreciated  asset  provided  by  S 
was  P  stock  with  respect  to  which  S 
recognized  gain.  See  %  1.1032-2(c)). 

Example  3.  Reverse  triangular  merger,  (a) 
Facts.  T  has  assets  with  an  aggregate  basis  of 
$60  and  fair  market  value  of  $100.  7*$  assets 
are  subject  to  $70  of  liabilities.  P  owns  all  of 
the  only  class  of  S  stock.  P  has  a  $5  basis  in 
its  S  stock.  Pursuant  to  a  plan,  S  merges  into 
T  with  T  surviving.  In  the  meiger,  the  T 
shareholders  exchange  their  T  stock  for  $2 
cash  from  P  and  $28  worth  of  P  stock 
provided  by  P  pursuant  to  the  plan.  The 
transaction  is  a  reorganization  to  which 
sections  368  (a)(1)(A)  and  (a)(2)(R)  apply. 

(b)  Basis  adjustment.  Under  §  1.358-6,  Ps 
basis  in  the  T  stock  acquired  equals  its  $5 
basis  in  its  S  stock  immediately  before  the 
transaction  adjusted  by  the  $60  basis  in  the 
T  assets  deemed  transferred,  and  the  $70  of 
liabilities  to  which  the  T  assets  are  subject 
Under  the  rules  of  this  section,  the  limitation 
described  in  §  1.358-6(c)(l)(ii)  does  not 
apply.  Consequently,  P  has  an  excess  loss 
account  of  $5  in  its  T  stock  as  a  result  of  the 
transaction. 

(c)  Effective  date.  This  sec"hon  appUes 
to  reorganizations  occurring  on  or  after 
December  21, 1995. 

Margaret  Milner  Richardson, 
Cgmmissioner  of  Internal  Revenue. 

Approved:  December  12, 1995. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  95-30875  Piled  12-20-95;  8:45  amj 
BIUINQ  COOe  4n»4MI 


26  CFR  Parts  1  and  602 

[TD8631] 
RIN  1545-AT79 

Notic*  Of  Significant  Reduction  in  the 
Rata  of  Future  Benefit  Accruai; 
Correction 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Correction  to  final  regulations. 

summary:  This  document  contains  a 
correction  to  the  final  regulations  (TD 
8631)  which  were  published  in  the 
Federal  Register  for  Friday,  December 
15,  1995  (60  FR  64320).  The  final 
regulations  provide  guidance 
concerning  the  requirements  of  section 
204(h)  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  (ERISA),  relating  to  defined 
benefit  plans  and  to  individual  account 
plans  that  are  subject  to  the  finding 
standards  of  section  302  of  ERISA. 
EFFECTIVE  DATE:  December  15. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  J.  Clary  (202)  622-6070  (not  a  toll- 
free  number). 


SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
section  411  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  pubhshed,  TD  8631  contains  an 
error  which  is  in  need  of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  to  the 
final  regulations  which  is  the  subject  of 
FR  Doc.  95-30416.  is  corrected  as 
follows: 

On  page  64321.  column  3.  in  the 
preamble,  following  the  paragraph 
heading  Effective  Dates,  line  5.  the 
language  "or  after  January  2, 1996."  is 
corrected  to  read  "or  after  December  30, 
1995.". 

Michael  Slaughter, 

Acting  Chief  Regulations  Unit,  Assistant 
Chief  Counsel  (Corporate). 
[PR  Doc.  95-30977  Filed  12-15-95;  3:31  pm] 
BtLUNG  CODE  4S30-01-U 


26  CFR  Parts  1  and  602 
[ID  8640] 

RIN  1545^387 

Regulations  Under  Section  1258  of  the 
internal  Revenue  Code  of  1986;  Netting 
Rule  for  Certain  Conversion 
Transactions 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  conversion 
transactions.  These  regulations  provide 
that  certain  gains  and  losses  from 
positions  of  the  same  conversion 
transaction  may  be  netted  for  purposes 
of  determining  the  amoimt  of  gain  that 
is  recharacterized  as  ordinary  income. 
These  regulations  reflect  changes  to  the 
law  made  by  the  Revenue 
RecondUation  Act  of  1993  and  affect 
persons  who  enter  into  conversion 
transactions. 

DATES:  These  regulations  are  effective 
December  21, 1995. 

For  applicabiUty  of  these  regulations, 
see  EFFECTIVE  DATES  under  the 
SUPPLEMENTARY  INFORMATION  part  of  the 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  B.  Munro,  (202)  622-3950  (not  a 
toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Paperworic  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1452.  Responses 
to  this  collection  of  information  are 
required  to  obtain  netting  relief  for 
conversion  transactions. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

Ilie  estimated  annual  burden  per 
recordkeeper  varies  bom  .05  to  10 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  .10  hour. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer.  T:FF. 
Washington,  DC  20224.  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retiun  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  December  27. 1994,  the  IRS 
pubUshed  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  and 
notice  of  public  hearing  at  59  FR  66498 
(FI-43-94)  under  section  1258  of  the 
Internal  Revenue  Code  of  1986. 

The  KS  received  a  number  of  written 
comments  on  the  proposed  regulations. 
No  requests  to  speak  at  the  public 
hearing  were  received,  however,  and 
consequenUy  the  hearing  was  cancelled. 

Explanation  of  Provisions 

A.  General 

The  proposed  regulations  allow 
taxpayers  to  net  gains  and  losses  on  the 
positions  of  certain  conversion 
transactions  for  purposes  of  section 
1258(a).  For  a  taxpayer  to  be  eUgible,  the 
proposed  regulations  require  the 
taxpayer  to  identify,  before  the  close  of 
the  day  on  which  the  positions  become 
part  of  the  conversion  transaction,  all 
the  positions  that  are  part  of  the 
conversion  transaction.  In  addition,  the 


taxpayer  has  to  dispose  of  all  the 
positions  within  a  14-day  period  that  is 
within  a  single  taxable  year.  The 
proposed  regulations  also  define  built- 
in  loss  and  prohibit  the  netting  of  built- 
in  loss  against  gain. 

The  commenters  uniformly  supported 
the  netting  relief  provided  by  the 
proposed  regulations.  Accordingly,  the 
final  regulations  are  substantially 
unchanged  from  the  proposed 
regulations. 

The  proposed  regulations  provide  that 
the  regulations  will  be  effective  for 
conversion  transactions  entered  into  on 
or  after  the  date  of  filing  of  final 
regulations  with  the  Federal  Register. 
Several  commenters  requested  that  the 
regulations  also  apply  to  conversion 
transactions  entered  into  prior  to  the 
filing  date.  In  response  to  these 
comments,  the  final  regulations  provide 
for  appUcation  of  the  regulations  to  any 
conversion  transaction  that  is 
outstanding  on  December  21. 1995, 
provided  that  all  the  positions  which 
are  part  of  the  conversion  transaction 
are  identified  under  §  1.1 258-1  (b)(2) 
before  the  close  of  business  on  February 
20, 1996.  The  final  regulations  also 
provide  a  transition  rule  for  the  same- 
day  identification  requirement  that 
allows  taxpayers  to  identify  conversion 
transactions  entered  into  prior  to 
February  20, 1996,  at  any  time  on  or 
before  February  20. 1996. 

Several  commenters  criticized  the 
examples  for  failing  to  adjust  the 
applicable  imputed  income  amount 
(AIIA)  under  section  1258(b)  for  interest 
and  dividends  received.  The  scope  of 
these  regulations,  however,  is  limited  to 
netting  relief.  The  IRS  is  still  studying 
various  situations  to  determine  the 
extent  to  which  it  is  appropriate  to 
reduce  the  AHA  by  reason  of  amounts 
capitalized  under  section  263(g), 
ordinary  income  received,  or  otherwise. 
Accordingly,  Example  3  has  been 
deleted  and  Examples  1  and  2  have  been 
clarified  to  eliminate  any  impUcation  on 
this  issue. 

One  commenter  requested  that  the 
identification  requirement  be  eliminated 
as  impractical,  unnecessary,  and  a  trap 
for  the  unwary.  This  same-day 
identification  requirement  is  similar  to 
identification  requirements  under 
sections  475  and  1221.  Identification  of 
all  the  positions  of  a  conversion 
transaction  will  aid  examiners 
attempting  to  determine  whether 
conversion  transactions  are  present  and 
will  prevent  mismatching  of  those 
positions  by  both  taxpayers  and  agents. 
The  final  regulations  retain  the  same- 
day  identification  requirement  but 
provide  a  transition  rule. 
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Some  commentert  asked  that  netting 
relief  be  expanded  to  cover  unrealized 
losses  in  retained  positions  by  allowing 
loss  positiiMis  to  be  inaiiced  to  market 
when  a  gain  position  is  disposed  of  or 
terminated.  Allowiiig  retained  positions 
to  be  marked  to  market  raises  valuation 
and  other  potentially  complex  issues. 
For  example,  many  of  the  issues 
addressed  by  the  regulations  under 
section  475  would  bave  to  be  addressed 
here.  The  complexi^  of  these  issues 
outweighs  the  potenjtial  benefit  of 
allowing  retained  positions  to  be 
marked  to  market.  Thus,  the  final 
regulations  do  not  iaclude  a  maric-to- 
market  provision,     j 

To  preserve  the  character  of  gain  that 
arose  before  a  position  became  part  of  a 
conversion  transaction,  one  commenter 
requested  built-in  gain  rules  similar  to 
the  built-in  loss  rulqs  in  the  proposed 
regulations.  The  apjfropriateness  of  a 
buih-in  gain  rule  under  section  1258  is 
beyond  the  scope  oflthese  regulations. 
Therefore,  the  final  iegulations  do  not 
address  this  issue. 

The  IRS  is  aware  that  section  1258 
presents  a  niunber  of  issues  not 
addressed  by  these  Inal  regulations. 
The  IRS  continues  to  study  the  scope  of 
section  1258,  the  ty^es  of  transactions 
that  should  be  included  under  the 
regulatory  authority  of  section 
1258(c)(2)(D),  and  what  reductions,  if 
any,  in  the  AIIA  are  appropriate  under 
section  1258(b).  Thd  IRS  welcomes 
comments  on  these  4nd  other  issues 
under  section  1258. 

B.  Effective  Dates     \ 

The  regulations  aite  effective  for 
conversion  transactions  that  are 
outstanding  on  or  after  E)ecember  21, 
1995.  In  the  case  of  a  conversion 
transaction  entered  Into  before  February 
20, 1996,  the  same-day  identification 
requirement  is  treated  as  satisfied  if  the 
identification  is  made  on  or  before 
February  20, 1996. 

Special  Analyses 

It  has  been  detem^ined  that  this 
Treasury  decision  isi  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  fegulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibihty  Act  (5  US.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatqry  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  th^  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitied  to  the  Small  Business 


Administration  for  comment  cm  its 
impact  on  small  business. 

Drafting  Infionnation:  The  principal  author 
of  these  regulations  is  Alan  B.  Munro,  Office 
of  Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  However,  other 
pMrsoonel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development 

ListofSublects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFB  Part  602 

Reporting  and  recordkeeping 
requirements. 

AdoptioD  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.1258-1  is  added  to 
read  as  follows: 

f1.12S8-1    Netting  rule  for  certain 
eonvarskm  transactions. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  provide  taxpayers  with  a 
method  to  net  certain  gains  and  losses 
from  positions  of  the  same  conversion 
transaction  before  determining  the 
amount  of  gain  treated  as  ordinary 
income  under  section  1258(a). 

(b)  Netting  of  gain  and  loss  for 
identified  transactions — (1)  In  general.  If 
a  taxpayer  disposes  of  or  terminates  all 
the  positions  of  an  identified  netting 
transaction  (as  defined  in  paragraph 
(b)(2)  of  this  section)  within  a  14-day 
period  in  a  single  taxable  year,  all  gains 
and  losses  on  those  positions  taken  into 
account  for  federal  tax  purposes  within 
that  period  (other  than  built-in  losses  as 
defined  in  paragraph  (c)  of  this  section) 
are  netted  solely  for  purposes  of 
determining  the  amount  of  gain  treated 
as  ordinary  income  under  section 
1258(a).  For  purposes  of  the  preceding 
sentence,  a  taxpayer  is  treated  as 
disposing  of  any  position  that  is  treated 
as  sold  under  any  provision  of  the  Code 
or  regulations  thereunder  (for  example, 
under  section  1256(a)(1)). 

(2)  Identified  netting  transaction.  For 
purposes  of  this  section,  an  identified 
netting  transaction  is  a  conversion 
transaction  (as  defined  in  section 
1258(c))  that  the  taxpayer  identifies  as 
an  identified  netting  tran.saction  on  its 
books  and  records.  Identification  of  each 
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position  of  the  conversion  transaction 
must  be  made  before  the  close  of  the  day 
on  which  the  position  becomes  part  of 
the  conversion  transaction.  No 
particular  form  of  identification  is 
necessary,  but  all  the  positions  of  a 
single  conversion  transaction  must  be 
identified  as  part  of  the  same 
transaction  and  must  be  distinguished 
fit>m  all  other  positions. 

(c)  Definition  of  built-in  loss.  For 
purposes  of  this  section,  built-in  loss 
means — 

(1)  Built-in  loss  as  defined  in  section 
1258(d)(3)(B):  and 

(2)  If  a  taxpayer  realizes  gain  or  loss 
on  any  one  position  of  a  conversion 
transaction  (for  example,  under  section 
1256),  as  of  the  date  that  gain  or  loss  is 
realized,  any  unrecognized  loss  in  any 
other  position  of  the  conversion 
transaction  that  is  not  disposed  of, 
terminated,  or  treated  as  sold  under  any 
provision  of  the  Code  or  regulations 
thereunder  within  14  days  of  and  within 
the  same  taxable  year  as  the  realization 
event 

(d)  Examples.  These  examples 
illustrate  this  section: 

Example  1.  Identified  netting  transaction 
with  simultaneous  actual  dispositions,  (i)  On 
December  1, 1995,  A  purchases  1,000  shares 
of  XYZ  stock  for  $100,000  and  enters  into  a 
forward  contract  to  sell  1,000  shares  of  XYZ 
stock  on  November  30, 1997,  for  $110,000. 
The  XYZ  stock  is  actively  traded  as  defined 
in  §  1.1092(d)-l(a)  and  is  a  capital  asset  in  A's 
hands.  A  maintains  l)ooks  and  records  on 
which,  on  December  1, 1995,  it  identifies  the 
two  positions  as  all  the  positions  of  a  single 
conversion  transaction.  A  owns  no  other  XYZ 
stock.  On  December  1, 1996,  when  the 
applicable  imputed  income  amount  for  the 
transaction  is  $7,000,  A  sells  the  1,000  shares 
of  XYZ  stock  for  $95,000.  On  the  same  day, 
A  terminates  its  forward  contract  with  its 
counterparty,  receiving  $10,200.  No 
dividends  were  received  on  the  stock  during 
the  time  it  was  part  of  the  conversion 
transaction.  i 

(ii)  The  XYZ  stock  and  forward  contract  are 
positions  of  a  conversion  transaction.  Under 
section  1258(c)(1).  substantially  all  of  A's 
expected  return  from  the  overall  transaction 
is  attributable  to  the  time  value  of  the  net 
investment  in  the  transaction.  Under  section 
12S8(c)(2)(B),  the  transaction  is  an  applicable 
straddle  as  defined  in  section  1258(d)(1)- 

(iii)  A  disposed  of  or  terminated  all  the 
positions  of  the  conversion  transaction 
within  14  days  and  within  the  same  taxable 
year  as  required  by  paragraph  (b)(1)  of  this 
section.  The  transaction  is  an  identified 
netting  transaction  because  it  meets  the 
identification  requirement  of  paragraph  (b)(2) 
of  this  section.  Solely  for  purposes  of  section 
1258(a).  the  $5,000  loss  realized  (SlOO.OOO 
basis  less  $95,000  amount  realized)  on  the 
disposition  of  the  XYZ  stock  is  netted  against 
the  $10,200  gain  recognized  on  the 
disposition  of  the  forward  contract.  Thus,  the 
net  gain  from  the  conversion  transaction  for 
purposes  of  section  1258(a)  is  $5,200 


($10,200  gain  less  $5,000  loss).  Only  the 
$5,200  net  gain  is  recharacterized  as  ordinary 
income  under  section  1258(a)  even  though 
the  applicable  imputed  income  amount  is 
$7,000.  For  federal  tax  purposes  other  than 
section  12S8(a),  A  has  recognized  a  $10,200 
gain  on  the  disposition  of  the  forward 
contract  ($5,200  of  which  is  treated  as 
ordinary  income)  and  realized  a  separate 
$5,000  loss  on  the  sale  of  the  XYZ  stock. 

Example  2.  Identified  netting  transaction 
with  built-in  loss,  (i)  The  fects  are  the  same 
as  in  Example  1,  except  that  A  had  purchased 
the  XYZ  stock  for  $104,000  on  May  15, 1995. 
The  XYZ  stock  had  a  fair  market  value  of 
$100,000  on  December  1, 1995,  the  date  it 
became  part  of  a  conversion  transaction. 

(ii)  The  results  are  the  same  as  in  Example 
1,  except  that  A  has  built-in  loss  (in  addition 
to  the  $5,000  loss  that  arose  economically 
during  the  period  of  the  conversion 
transaction),  as  defined  in  section 
1258(d)(3)(B).  of  $4,000  on  the  XYZ  stock. 
That  $4,000  built-in  loss  is  not  netted  against 
the  $10,200  gain  on  the  forward  contract  for 
purposes  of  section  1258(a).  Thus,  the  net 
gain  from  the  conversion  transaction  for 
purposes  of  section  1258(a)  is  $5,200,  the 
same  as  in  Example  1.  The  $4,000  built-in 
loss  is  recognized  and  has  a  character 
determined  without  regard  to  section  1258. 

(e)  Effective  date  and  transition  rule — 
(1)  In  general.  These  regulations  are 
effective  for  conversion  transactions  that 
are  outstanding  on  or  after  December  21, 
1995. 

(2)  Transition  rule  for  identification 
requirements.  In  the  case  of  a 
converaion  transaction  entered  into 
before  February  20, 1996.  paragraph 
(b)(2)  of  this  section  is  treated  as 
satisfied  if  the  identification  is  made 
before  the  close  of  business  on  February 
20. 1996. 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Auikority:  26  U.S.C.  7805. 
S  602.101    [Amended] 

Par.  4.  In  §  602.101.  paragraph  (c)  is 
amended  by  adding  the  entry  "1.1258- 
1  *  •  •  .1545-1452"  in  niunerical  order 
to  the  table. 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  November  28, 1995. 
Leslie  Samueb, 

Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  95-30900  Filed  12-20-95;  8:4S  am] 
BNJJNO  OOOE  4nS-01-U 


26  CFR  Parts  1, 25. 301,  and  602 

[TD8633] 
RIN  1546-AS37 

Grantor  Trast  Reporting  Requirements 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasxuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  dociunent  contains  final 
regulations  relating  to  the  method  of 
reporting  for  trusts  that  are  treated  as 
owned  by  grantors  or  other  persons 
under  the  provisions  of  subpart  E 
(section  671  and  following),  part  I. 
subchapter  J,  chapter  1  of  the  Internal 
Revenue  Code.  These  regulations  are 
intended  to  reduce  the  current  filing 
biu^en  on  trustees,  to  provide  necessary 
information  to  grantora  or  other  peraons 
treated  as  the  owners  of  trusts,  to  reduce 
any  cases  of  duplicate  fiUng,  and  to 
provide  more  meaningful  information  to 
the  IRS.  These  regulations  affect 
grantora  and  trustees  of  trusts  that  are 
treated  as  owned  by  grantora  or  other 
peraons,  as  well  as  peraons  who  are 
required  to  file  information  returns  with 
respect  to  payments  to  these  trusts. 
DATES:  These  regulations  are  effective 
January  1, 1996.  For  dates  of 
applicability  of  these  regulations,  see 
§l,671-4(h). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Schneider,  (202)  622-3060  (not  a 
toll-free  niunber). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1442.  This 
information  is  required  by  the  IRS  to 
insure  the  proper  reporting  of  income 
and  proceeds  paid  to  a  trust  any  portion 
of  which  is  treated  as  owned  by  the 
grantor  or  another  pereon. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
luiless  the  collection  of  information 
displays  a  vafid  control  niunber. 

The  estimated  annual  burden  per 
respondent  is  30  minutes. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget.  Attn: 
£)esk  Officer  for  the  Department  of  the 


Treasury.  Office  of  Information  and 
Regulatory  Afiaira.  Washington.  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C  6103. 

Background 

On  July  22, 1994,  the  IRS  pubUshed 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  and  notice  of 
public  hearing  (59  FR  37450)  proposing 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  671  of  the  Internal  Revenue 
Code  (Code)  and  to  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  under  sections  6012  and  6109 
of  the  Code. 

Written  comments  responding  to  the 
notice  were  received.  A  public  hearing 
was  held  on  September  21, 1994, 
purauant  to  the  notice  published  in  the 
Federal  Register  on  July  22, 1994.  After 
consideration  of  all  written  and  oral 
comments  regarding  the  proposed 
amendments,  those  amendments  are 
adopted  as  revised  by  this  Treasury 
decision. 

Explanation  of  Provisions  and 
Significant  Changes  in  the  Final 
Regulations 

Subject  to  certain  new  limitations 
under  §  1.671-4(b)(6)  and  (7),  discussed 
below.  §  1.671-4(b)  of  the  final 
regulations  retains  the  optional 
alternative  methods  of  reporting 
contained  in  the  proposed  regulations 
published  on  July  22,  1994. 

Several  comments  were  submitted 
requesting  confirmation  that  the 
alternative  methods  of  reporting 
described  in  the  proposed  regulations 
are  optional  and  not  mandatory.  Section 
1.671-4(b)  of  the  final  regulations 
clarifies  that  the  trustee  of  a  trust  all  of 
which  is  treated  as  owned  by  one  or 
more  grantora  or  other  persons  may,  but 
is  not  required  to,  report  purauant  to 
one  of  the  alternative  methods. 

Certain  commentatore  were  unsure  of 
which  persons  are  considered  payore  for 
purposes  of  the  alternative  filing 
methods.  The  final  regulations  define 
the  term  payor  as  including  any  person 
who  is  required  by  any  provision  of  the 
Code  and  the  regulations  thereunder  to 
make  any  type  of  information  retiun 
with  respect  to  the  trust  for  the  taxable 
year. 

With  respect  to  the  alternative 
methods  of  reporting,  several 
commentatore  were  unsure  of  the  items 
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and  the  amouirts  of  income  that  must  be     W-9  indicates  that  the  grantor  or  other 
reported  on  any  Fanna  1099  required  to     person  is  subject  to  backup  withholding. 


be  filed  by  the  trustee.  Section  1.671- 
4(b)(5)  of  the  final  regulations  clarifies 
that  the  amounts  that  most  be  included 
on  any  Forms  1099  required  to  be  filed 
by  the  trustee  do  not  include  any 
amounts  that  are  report4>le  by  the  payor 
on  an  information  retuni  other  than 
Form  1009.  j 

For  example,  in  the  cQse  of  a  trustee 
who  furnishes  the  name,  TIN,  and 
address  of  the  trust  to  all  payors 
pursuant  to  §  1.671-4(b|2)(i)(B)  of  the 
final  regulations,  the  trustee  does  not 
include  items  of  incomq  attributable  to 
an  interest  in  a  partnership  on  any 
Forms  1099  filed  by  the  trustee  because 
those  items  are  reportable  by  the 
partnership  on  Schedulf  K-1  of  Form 
1065  (reporting  distributive  shares  to 
members  of  a  paitnersh^))-  While  the 
statement  furnished  to  the  grantor  or 
other  person  treated  as  ^e  owner  of  the 
trust  by  the  trustee  will  show  all  items 
of  income,  deduction,  a]id  credit 
attributable  to  the  partnership  interest, 
those  items  wiU  not  be  Reported  to  the 
IRS  by  the  trustee  on  any  type  of  form. 

Several  commentators  were  imsure  of 
the  dates  by  which  a  tnvtee  must  file 
any  required  Forms  109Q  and  must 
furnish  any  required  staiements  to 
grantors  or  other  persoiv  treated  as 
owners  of  the  trust.  Section  1.671-4(c) 
of  the  final  regulations  provides  that  the 
due  date  for  any  Forms  1099  required  to 
be  filed  with  the  IRS  by  a  trustee  is  the 
due  date  otherwise  in  effect  for  filing 
Forms  1099.  Cturently,  the  due  date  is 
February  28  of  the  following  year. 

Section  1.671-4(d)  of  the  final 
regulations  provides  th^t  the  due  date 
for  the  statement  required  to  be 
furnished  by  a  trustee  t^  the  grantor  or 
other  person  treated  as  |n  owner  of  the 
trust  is  the  date  specified  by  section 
6034A(a}.  Currently,  the  due  date  is 
April  15  of  the  following  year. 

CoDunents  were  receih^ed  requesting 
clarification  of  the  trustise's  obligation, 
under  the  first  of  the  alternative 
reporting  methods,  to  furnish  the  name 
and  TIN  of  the  grantor  to  all  payors.  The 
final  regulations  provicle  that:  (1)  A 
trustee  may  not  report  tinder  the  first 
alternative  reporting  method  unless  the 
grantor  or  other  person  treated  as  the 
owner  of  the  trust  provides  to  the 
trustee  a  complete  Fonj  W-9  or  other 
acceptable  substitute  form;  (2)  a  trustee 
reporting  imder  the  first  alternative 
reporting  method  acts  as  the  agent  of  the 
grantor  or  other  person  itreated  as  the 
owner  of  the  trust  for  pluposes  of 
furnishing  backup  withholding 
information  to  a  payor;  jand  (3)  the  payor 
may  rely  on  the  name  avid  TIN  provided 
to  the  payor  by  the  trustee.  If  the  Form 


UMI 


then  the  trustee  must  notify  all  payors 
of  reportable  interest  and  dividend 
payments  of  the  requirement  to  backup 
withhold. 

Comments  were  received  requesting 
clarification  of  the  annvuty  and  unitrust 
payment  dates  imder  §  25.2702-3  of  the 
Gift  Tax  Regulations  for  trusts  electing 
one  of  the  alternative  methods  of 
reporting.  The  final  regulations  contain 
conforming  amendments  to  §  25.2702- 
3(b)(l)(i)  and  §  25.2702-3(c)(l)(i). 

One  commentator  noted  the  need  for 
more  guidance  concerning  the  reporting 
requirements  for  widely  held  fixed 
investment  trusts.  Because  that 
guidance  is  outside  the  scope  of  this 
regulation,  die  final  regulations  do  not 
provide  special  rules  for  these  trusts. 
However  IRS  and  Treasury  anticipate 
providing  guidance  for  these  trusts  in  a 
separate  project  and  would  welcome 
comments  bom  interested  taxpayers  and 
practitioners  regarding  such  guidance. 

Several  of  the  comments  received 
with  respect  to  the  proposed  regulations 
emphasized  the  necessity  of  making  the 
trustee's  choice  to  report  imder  one  of 
the  alternative  methods  revocable.  The 
final  regulations  provide  that  a  trustee 
who  has  reported  pursuant  to  one  of  the 
alternative  methods  may  report 
pursuant  to  the  general  rule  requiring 
the  trustee  to  file  a  Form  1041  for  any 
subsequent  taxable  years  of  the  trust, 
provided  that  certain  conditions  are 
met. 

The  final  regulations  provide  that  the 
trustee  of  a  trust  all  of  which  is  treated 
as  owned  by  one  grantor  or  one  other 
person  that  is  an  exempt  recipient  for 
information  reporting  purposes  may  not 
report  imder  an  alternative  method. 
However,  if  the  trust  is  treated  as  owned 
by  two  or  more  grantors  or  other 
persons,  the  trustee  may  report  pursuant 
to  the  alternative  method  for  multiple 
grantors  if  (1)  at  least  one  grantor  or  one 
other  person  who  is  treated  as  an  owner 
of  the  trust  is  a  person  who  is  not  an 
exempt  recipient  for  information 
reporting  purposes  and  (2)  the  trustee 
reports  without  regard  to  whether  any  of 
the  grantors  or  other  persons  treated  as 
owners  of  the  trust  are  exempt 
recipients  for  information  reporting 
purposes. 

Tne  final  regulations  also  provide  that 
the  trustee  of  a  trust  all  of  which  is 
treated  as  owned  by  one  grantor  or  other 
person  whose  taxable  year  is  a  fiscal 
year  may  not  report  under  an  alternative 
method.  However,  the  trustee  of  a  trust 
that  is  treated  as  owned  by  two  or  more 
grantors  or  other  persons  may  report 
pursuant  to  the  alternative  method  for 
multiple  grantors  even  though  one  or 


more  of  the  grantors  or  other  persons 
treated  as  an  owner  of  the  trust  has  a 
taxable  year  that  is  the  fiscal  year. 

In  addition,  the  final  regulations 
provide  that  a  trustee  of  a  trust  that  is 
a  qualified  subchapter  S  trust  as  defined 
in  section  1361(d)(3)  may  not  report 
under  an  alternative  method. 

The  final  regulations  also  provide  that 
the  trustee  of  a  trust  may  not  report 
under  an  alternative  method  if  any 
person  who  is  treated  as  an  owner  of  the 
trust  is  not  a  United  States  person. 

Effective  Date  and  Transition  Rule 

The  final  regulations  are  effective  for 
taxable  years  beginning  on  or  after 
January  1, 1996,  subject  to  a 
requirement  that  certain  trustees  file  a 
final  Form  1041  before  adopting  one  of 
the  alternative  methods  of  reporting. 
The  final  regulations  retain  the 
transition  ruJe  contained  in  the 
proposed  regulations  providing  that,  for 
taxable  years  beginning  prior  to  January 
1, 1996,  the  IRS  will  not  challenge  the 
maimer  of  reporting  by  trustees  of 
certain  trusts. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant  - 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robert  Rio,  formerly  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
IRS.  However,  other  personnel  &t)m  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 


r' 
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Penalties,  Reporting  and  recordkeeping  grantor  or  other  person  treated  as  the  trustee  or  a  co-trustee  of  the  trust,  the 

requirements.  owner  of  the  trust,  and  the  address  of  trustee  must  also  furnish  to  the  grantor 

26  CFR  Part  602  the  trust,  to  all  payors  during  the  taxable  or  other  person  treated  as  the  owner  of 

.  year,  and  comply  with  the  additional  the  trust  a  statement  that — 

Reportmg  and  recordkeeping  requirements  described  in  paragraph  (/)  Shows  all  items  of  income, 

requirements.  (b)(2)(ii)  of  this  section;  or  deduction,  and  credit  of  the  trust  for  the 

Adoption  of  Amendments  to  the  J?^  Furnish  the  name  TIN,  and  taxable  year; 

Regulations  address  of  the  trust  to  all  payors  during  (ij)  Provides  the  grantor  or  other 

A      -J-     1     ocr^™     -   -,  oc  o«^  the  taxable  year,  and  comply  with  the  persontreatedas  the  owner  of  the  trust 

j^«°o      ^y*     o^P?^^'^^'^°^'  additional  requirements  described  in  with  the  information  necessary  to  take 

and  602  are  amended  as  follows:  paraeraph  (b)(2){iii)  of  this  section.  the  items  into  account  in  computing  the 

PART  1— INCOME  TAXES  Additional  obligations  of  the  grantor's  or  other  person's  taxable 

trustee  when  name  and  TIN  of  the  income;  and 

Paragraph  1.  The  authority  citation  grantor  or  other  person  treated  as  the  (Hi)  Informs  the  grantor  or  other 

for  part  1  continues  to  read  in  part  as  owner  of  the  trust  and  the  address  of  the  person  treated  as  the  owner  of  the  trust 

follows:  trust  are  furnished  to  payors.  (A)  Unless  that  the  items  of  income,  deduction  and 

Authoritr  26  U  S  C  7805  *  •  •  *^®  grantor  or  other  person  treated  as  the  credit  and  other  information  shown  on 

'■        ■      ■  owner  of  the  trust  is  the  trustee  or  a  CO-  the  statement  must  be  included  in 

Par.  2.  Section  1.671-4  is  revised  to  trustee  of  the  tiust.  the  tiustee  must  computing  the  taxable  income  and 

read  as  follows:  furnish  die  grantor  or  other  person  credits  of  the  grantor  or  other  person  on 

f  1.871-4    Method  of  reporting.  treatedastheowner  ofthetrust  with  a  the  income  tax  return  of  the  grantor  or 

[a]  Portion  of  trust  ti^ated  as  ovmed  '7/]Tho\i^u"items  of  income,  "l^jX^shinR  the  statement  the 
^^^,^^f^^'  --on^-c--,...^..,.,  S=ltr^«F2^ 

po«ionof.m^„hid,under.he       '  '"JirF?i.ide,  U,e  grantor  or  oU>er  .x^'pSfuS.^4  °p™3„,  of 

provisions  of  subpart  E  (section  671  and  person  treated  as  the  owner  of  the  tiust  this  paraBraph  (bK2)- 

foUowmg),  part  I.  subchapter  J,  chapter  with  the  information  necessary  to  take  i^  e^  f 

1  of  the  hitemal  Revenue  Code,  is  the  items  into  account  in  computing  the  ^"mp/e  i.  G.  a  United  States  citizen 

treated  as  owned  by  the  grantor  or  grantor's  or  oUier  person's  taxable  ^'!^  an  irrevocable  trust  wluch  provides 

another  person  are  not  reported  by  the  Sicome- and  Aat  J,e  ordinary  income  ,s  to  be  payable  to 

»„.^  „„  P„ inAt   u  .          u  myuiiie,  oiiu  him  for  life  and  that  on  his  death  the  corpus 

tinst  on  Form  1041,  but  are  shown  on  (4)  Informs  the  grantor  or  other  person  shall  be  distributed  to  B,  an  unrelated  pereon. 

a  separate  statement  to  be  attached  to  ti^ated  as  the  owner  of  Uie  tiiist  that  the  Except  for  the  right  to  receive  income,  G 

that  form.  items  of  income,  deduction  and  credit  retains  no  right  or  power  which  would  cause 

(b)  A  trust  all  of  which  is  treated  as  and  other  information  shown  on  the  bim  to  be  treated  as  an  owner  under  sections 
owned  by  one  or  more  grantors  or  other  statement  must  be  included  in  671  through  679.  Under  the  applicable  local 
persons-— (1)  In  general.  In  the  case  of  a  computing  the  taxable  income  and  '*^'  ^^Pi'^'  gai°s  ro"st  be  added  to  corpus. 
trust  all  of  which  is  ti«ated  as  owned  by  credits  of  the  grantor  or  other  person  on  ^"^^  ^  ^"'  ^  ^^^  *°  receive  income,  he  is 
one  or  more  grantors  or  other  persons.  the  income  tax  return  of  the  grantor  or  ^^^^  f!^  T,","-,^^  a  portion  of  the  trust 
and  which  is  not  described  in  paragraph  other  person  under  section  677  The  tax  consequences  of 
(b)(6)  or  (7)  of  this  section,  the  tiustee'  (B)  fhe  trustee  is  not  required  to  file  ^^r^bJSeCSSlS'su^^A.  B, 
may,  but  is  not  required  to.  report  by  any  type  of  return  with  the  Internal  c,  and  D  (section  641  and  following),  part  I, 
one  of  the  methods  described  in  this  Revenue  Service.  subchapter  J,  chapter  l  of  the  Internal 
paragraph  (b)  rather  than  by  the  method  (iii)  Additional  obligations  of  the  Revenue  Code.  Because  not  all  of  the  trust  is 
described  in  paragraph  (a)  of  this  trustee  when  name,  TIN,  and  address  of  treated  as  owned  by  the  grantor  or  another 
section.  A  trustee  may  not  report,  the  trust  are  furnished  to  payors — (A)  person,  the  trustee  may  not  report  by  the 
however,  pursuant  to  paragraph  Obligation  to  file  Fortns  1099.  The  methods  described  in  paragraph  (b)(2)  of  this 
(b)(2)(i)(A)ofthis  section  unless  the  trustee  must  file  with  the  Internal  section.          ,,,,__ 

grantor  or  other  person  treated  as  the  Revenue  Service  the  appropriate  Forms  , ,  ^T^l  /'    I-  '          .'^  ^'  ^^'  ^'  ° 

owner  of  the  trust  provides  to  the  ^OOOj^porting  the  income  or  gross  wSif rted'S'o°;SS  bTc^'tl^sL 

trustee  a  complete  Form  W-9  or  proceeds  paid  to  the  tiiist  dunng  the  of  the  trust  is  T.  During  the  1996  taxable  year 

acceptable  substitute  Form  W-9  signed  taxable  year,  and  shovdng  the  tiust  as  the  trust  has  the  following  items  of  income 

under  penalties  of  perjury.  See  section  the  payor  and  the  grantor  or  other  and  gross  proceeds: 

3406  and  the  regulations  thereunder  for  person  treated  as  the  owner  of  the  trust  interest S2.500 

the  information  to  include  on,  and  the  as  the  payee.  The  trustee  has  the  same  Dividends 3,205 

manner  of  executing,  the  Form  W-9.  obligations  for  filing  the  appropriate  Proceeds  from  sale  of  B  stock 2,000 

depending  upon  the  type  of  reportable  Forms  1099  as  would  a  payor  making  (B)  The  trust  has  no  items  of  deduction  or 

payments  made.  reportable  payments,  except  that  the  credit. 

(2)  A  trust  all  of  which  is  treated  as  trustee  must  report  each  type  of  income  (i>)(A)  The  payors  of  the  interest  paid  to  the 

owned  by  one  grantor  or  by  one  other  in  the  aggregate,  and  each  item  of  gross  *™s' "®  ^  (S2,000),  Y  ($300).  and  Z  (S200). 

person— {i)  In  general.  ]n  the  case  of  a  proceeds  separately.  See  paragraph  "^^^  P^y°"  °^  ^^  dividends  paid  to  the  trust 

trust  all  of  which  is  treated  as  owned  by  (b)(5)  of  tiiis  section  regarding  the  ^  ^  '*^  -^^^  ^°!jj°  ^^J'"  '^^^  P«y°'  °^  ^« 

one  grantor  or  one  otiier  person,  die  amounts  required  to  be  included  on  any  KeSJfJ.  ^which  heldTe's'stoc'k  as  the 

toistee  reportmg  under  this  paragraph  Fonns  1099  filed  by  the  tiustee.  nominel  for  the  trust.  The  B  stock  was 

(b)  must  either—  (B)  Obligation  to  furnish  statement.  purchased  by  T  for  $1,500  on  January  3. 

(A)  Furnish  the  name  and  taxpayer  [1]  Unless  the  grantor  or  other  person  1996.  and  sold  by  T  on  November  29, 1996. 

identification  number  (TIN)  of  the  treated  as  the  owner  of  the  trust  is  the  T  chooses  to  repwrt  pursuant  to  paragraph 
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(bK2Ki)(B)  of  this  section,  and  theTefore 
{umteiMS  the  name,  TIN.  «nd  address  of  the 
trust  to  X.  Y.  Z.  A,  and  D.  X,  Y.  and  Z  each 
fumiah  T  with  a  Fonn  10^9-INT  showing  the 
trust  as  the  payee.  A  furnishes  T  with  a  Form 
1099-DIV  showing  the  trust  as  the  payee.  D 
does  not  furnish  T  with  a  Form  1099-DIV 
because  D  paid  a  dividen4  of  less  than  $10 
to  T.  D  furnishes  T  wth  a  Form  1099-^ 
showing  the  trust  as  the  payee 

(B)  On  or  before  February  28. 1997.  T  files 
a  Fonn  1099-INT  with  thf  Internal  Revenue 
Service  on  which  T  reports  interest 
attributable  to  G,  as  the  owner  of  the  trust, 
of  $2,500;  a  Form  1099-DIV  on  which  T 
npmtt  dividends  attributtble  to  G,  as  the 
owner  of  the  trust,  of  S3 .205;  and  a  Form 
1099-B  on  which  T  reports  gross  proceeds 
from  the  sale  of  B  stock  atributable  to  G.  as 
the  owner  of  the  trust,  of  $2,000.  On  or  before 
April  15, 1997,  T  furnishes  a  statement  to  G 
which  lists  the  following  Items  of  income 
and  information  necessary  for  G  to  take  the 
items  into  account  in  computing  G's  taxable 
income: 

Interest - .$2,500 

Dividends 3.205 

Gain  tarn  sale  of  B  stock] 500 

Infbnnation  regarding  ^le  of  B  stock: 

Proceeds..™ - u « 42.000 

Basis ; — 1.500 

Date  acquired - 1/03/96 

DMesold „ 4 11/29/96 

(C)  T  informs  G  that  any  items  of  income, 
deduction  and  credit  and  other  information 
shown  on  the  statement  must  be  included  in 
computing  the  taxable  income  and  credits  of 
the  grantor  or  other  person  on  the  income  tax 
return  of  the  grantor  or  other  person. 

(D)  T  has  complied  with  T's  obligations 
under  this  section. 

(iii)(A)  Same  facts  as  paragraphs  (i)  and  (ii) 
of  this  Example  2,  except  that  G  contributed 
the  B  stock  to  the  trust  oq  January  2. 1996. 
On  or  befcxe  April  15. 1967.  T  furnishes  a 
statement  to  G  which  list^  the  following 
items  of  income  and  infoimation  necessary 
for  G  to  take  the  items  info  account  in 
computing  G's  taxable  income: 
Interest  $2,500       '  j 

Dividends  3,205  | 

Information  regarding  lale  of  B  stock: 

Proceeds \ $2,000 

Date  sold ^.~\ 11/29/96 

(B)  T  informs  G  that  any  items  of  income, 
deduction  and  credit  and  other  information 
shown  on  the  statement  must  be  included  in 
computing  the  taxable  income  and  credits  of 
the  grantor  or  other  persdn  on  the  income  tax 
return  of  the  grantor  or  other  person. 

(C)  T  has  complied  wi^i  T's  obligations 
under  this  section. 

Example  3.  On  January  2, 1996.  G.  a  United 
States  citizen,  creates  a  tjust  all  of  which  is 
treated  as  owned  by  G.  The  trustee  oT  the 
trust  is  T.  The  only  asset  of  the  trust  is  an 
interest  in  C.  a  common  (rust  fund  under 
section  584(a).  T  chooses  to  report  pursuant 
to  paragraph  (b)(2)(i)(B)  9f  this  section  and 
therefore  furnishes  the  n^me.  TIN.  and 
address  of  the  trust  to  C  C  files  a  Form  1065 
and  a  Schedule  K-1  (Partner's  Share  of 
Income.  Credits.  Deductions,  etc.)  showing 
the  name,  TIN,  and  address  of  the  trust  with 
the  Internal  Revenue  Service  and  furnishes  a 


copy  to  T.  Because  the  trust  did  not  receive 
any  amounts  described  in  paragraph  (b)(5)  of 
this  section,  T  does  not  file  any  type  of  return 
with  the  Internal  Revenue  Service.  On  or 
before  April  15, 1997,  T  furnishes  G  with  a 
statement  that  shows  all  items  of  income, 
deduction,  and  credit  of  the  trust  for  the  1996 
taxable  year.  In  addition,  T  informs  G  that 
any  itnns  of  income,  deduction  and  credit 
and  other  information  shown  on  the 
statement  must  be  included  in  computing  the 
taxable  income  and  credits  of  the  grantor  or 
other  person  on  the  income  tax  retxim  of  the 
grantor  or  other  person.  T  has  complied  with 
Ts  obligations  under  this  section. 

(3)  A  trust  all  of  which  is  treated  as 
owned  by  two  or  more  gmntors  or  other 
persons— {i)  In  general.  In  the  case  of  a 
trust  all  of  which  is  treated  as  owned  by 
two  or  more  grantors  or  other  persons, 
the  trustee  must  furnish  the  name,  TIN, 
and  address  of  the  trust  to  all  payors  for 
the  taxable  year,  and  comply  widi  the 
additional  requirements  described  in 
paragraph  (b)(3)(ii)  of  this  section. 

(ii)  Additional  obligations  of  trustee — 
(A)  Obligation  to  file  Forms  1099.  The 
trustee  must  file  with  the  Internal 
Revenue  Service  the  appropriate  Forms 
1099,  reporting  the  items  of  income  paid 
to  the  trust  by  all  payors  during  the 
taxable  year  attributable  to  the  portion 
of  the  trust  treated  as  owned  by  each 
grantor  or  other  person,  and  showing 
the  trust  as  the  payor  and  each  grantor 
or  other  person  treated  as  an  owner  of 
the  trust  as  the  payee.  The  trustee  has 
the  same  obUgations  for  filing  the 
appropriate  Forms  1099  as  would  a 
payor  making  reportable  payments, 
except  that  the  trustee  must  report  each 
type  of  income  in  the  aggregate,  and 
each  item  of  gross  proceeds  separately. 
See  paragraph  (b)(5)  of  this  section 
regarding  the  amoimts  required  to  be 
included  on  any  Forms  1099  filed  by  the 
trustee. 

(B)  Obligation  to  furnish  statement. 
[1]  Tlie  trustee  must  also  furnish  to  each 
grantor  or  other  person  treated  as  an 
ovimer  of  the  trust  a  statement  that — 

(i)  Shows  all  items  of  income,    - 
deduction,  and  credit  of  the  trust  for  the 
taxable  year  attributable  to  the  portion 
of  the  trust  treated  as  owned  by  the 
grantor  or  other  person; 

[ii]  Provides  the  grantor  or  other 
person  treated  as  an  owner  of  the  trust 
with  the  information  necessary  to  take 
the  items  into  accoimt  in  computing  the 
grantor's  or  other  person's  taxable 
income;  and 

[iii]  Informs  the  grantor  or  other 
person  treated  as  the  owner  of  the  trust 
that  the  items  of  income,  deduction  and 
credit  and  other  information  shown  on 
the  statement  must  be  included  in 
computing  the  taxable  income  and 
credits  of  the  grantor  or  other  person  on 


the  income  tax  return  of  the  grantor  or 
other  person. 

(2)  Except  for  the  requirements 
ptirsuant  to  section  3406  and  the 
regulations  thereunder,  by  furnishing 
the  statement,  the  trustee  satisfies  the 
obUgation  to  furnish  statements  to 
recipients  with  respect  to  the  Forms 
1099  filed  by  the  trustee. 

(4)  Persons  treated  as  payors — (i)  In 
general.  For  purposes  of  this  section,  the 
term  payor  means  any  person  who  is 
required  by  any  provision  of  the  Internal 
Revenue  Code  and  the  regulations 
thereimder  to  make  any  type  of 
information  retiun  (including  Form 
1099  or  Schedule  K-1)  with  respect  to 
the  trust  for  the  taxable  year,  including 
persons  who  make  payments  to  the  trust 
or  who  collect  (or  otherwise  act  as 
middlemen  with  respect  to)  payments . 
on  behalf  of  the  trust. 

(ii)  Application  to  brokers  and 
customers.  For  purposes  of  this  section, 
a  broker,  within  the  meaning  of  section 
6045,  is  considered  a  payor.  A  customer, 
within  the  meaning  of  section  6045,  is 
considered  a  payee. 

(5)  Amounts  required  to  be  included 
on  Forms  1099  filed  by  the  trustee— (i) 
In  general.  The  amoimts  that  must  be 
included  on  any  Forms  1099  required  to 
be  filed  by  the  trustee  pursuant  to  this 
section  do  not  include  any  amounts  that 
are  reportable  by  the  payor  on  an 
information  return  other  than  Form 
1099.  For  example,  in  the  case  of  a  trust 
which  owns  an  interest  in  a  partnership, 
the  trust's  distributive  share  of  the 
income  and  gain  of  the  partnership  is 
not  includible  on  any  Forms  1099  filed 
by  the  trustee  pursuant  to  this  section 
because  the  distributive  share  is 
reportable  by  the  partnership  on 
Schedule  K-1. 

(ii)  Example.  The  foUovang  example 
illustrates  the  provisions  of  this 
paragraph  (b)(5): 

Example.  (i)(A)  On  January  2, 1996,  G,  a 
United  States  citizen,  creates  a  trust  all  of 
which  is  treated  as  owned  by  G.  The  trustee 
of  the  trust  is  T.  The  assets  of  the  trust  during 
the  1996  taxable  year  are  shares  of  stock  in 
X,  an  S  corporation,  a  limited  partnership 
interest  in  P,  shares  of  stock  in  M.  and  shares 
of  stock  in  N.  T  chooses  to  report  pursuant 
to  paragraph  (b)(2)(i)(B)  of  this  section  and 
therefore  furnishes  the  name..  TIN,  and 
address  of  the  trust  to  X,  P,  M,  and  N.  M 
furnishes  T  with  a  Form  1099-DIV  showing 
the  trust  as  the  payee.  N  does  not  furnish  T 
with  a  Form  1099-DIV  because  N  paid  a 
dividend  of  less  than  $10  to  T.  X  and  P 
fiimish  T  with  Schedule  K-1  (Shareholder's 
Share  of  Income.  Credits.  Deductions,  etc) 
and  Schedule  K-1  (Partner's  Share  of 
Income,  Credits,  Deductions,  etc.), 
respectively,  showing  the  trust's  name,  TIN. 
and  address. 

(B)  For  the  1996  taxable  year  the  trust  has 
the  following  items  of  income  and  deduction: 
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Dividend*  paid  by  M (A)  At  least  one  grantor  or  one  other  person  and  paragraph  (b)(2)(i)(A)  of  this 

Dividends  Mid  bv  N                                        person  who  is  treated  as  an  owner  of  the  section  requires  the  trustee  to  furnish 

g    "^     '     '■                     trust  is  a  person  who  is  not  an  exempt  the  address  of  the  trust  to  all  payors  and 

Adiiiinistrative  expense recipient  for  mfoimation  reporting  not  the  address  of  the  grantor  or  other 

...  $20                                                      P*^*^'  ^^  person.  The  trustee  acts  as  the  agent  of 

Items  reported  by  X  on  Schedule  K-1             ,  (B)  The  trustee  reports  without  r^ard  the  grantor  or  other  person  for  purposes 

attributabirto  trust's  shares  of  stock  in  X:          *°  whether  any  of  the  grantors  or  other  of  furnishing  to  the  payors  the 

Interest                                 $20                      persons  treated  as  owners  of  the  trust  informaUon  required  by  this  paragraph 

Dividends'."  v.". 35                    are  exempt  recipients  for  information  (e)(1).  Thus,  a  payor  may  rely  on  the 

Items  reoortedbvP  on  Schedule  K-1             reportmg  purpos^  name  and  TIN  provided  to  the  payor  by 

atS,rublSrtirS''s'£S'S;^^:e«lip           siK?^;frX'*?tnt°  n  1'  l-  »,  ^^  ^^^'  ^^^^  ^^ S^ven.  on  thJTLtSs 

interest  in  P:                                                    fingye  rejurn  yoint/y  A  trust  all  of  which  statement  that  the  grantor  is  subject  to 

Ordinary  income.... is  treated  as  owned  by  a  husband  and  backup  withholding. 

$300  ^'®  ^'^^  °^^®  ^  ^"*8le  return  jomtly  of  (2)  Other  backup  withholding 

(ii)(A)  On  or  before  Februarv  28  1997  T  '°''°'"®  ^^®^  ^'""  *^  ^^i®  ^^^  "^^^^  requirements.  Whether  a  trustee  is 

mis  wllie"ntemd  R^vS  L^JiS  a  f"'^"'^  ^°^f  is  considered  to  be  owned  treated  as  a  payor  for  purposes  of 

Form  1099-DIV  on  which  T  reports  by  one  grantor  for  purposes  of  this  backup  withholding  is  determined 

dividends  attributable  to  G  as  the  owner  of  paragraph  (b).  pursuant  to  section  3406  and  the 

the  trust  in  the  amount  of  $1 8.  T  does  not              ^9;'  Ouedate  for  Forms  1 099  required  regulations  thereunder, 

file  any  other  returns.  ^  be  filed  by  trustee.  The  due  date  for  (f)  Penalties  for  failure  to  file  a  correct 

[B)  T  has  complied  with  Ts  obligation  any  Forms  1099  required  to  be  filed  Form  1099  or  furnish  a  correct 

imder  paragraph  (b)(2)(iii)(A)  of  this  section  with  the  Internal  Revenue  Service  by  a  statement.  A  trustee  who  fails  to  file  a 

to  file  the  appropriate  Forms  1099.  trustee  pursuant  to  this  section  is  the  correct  Form  1 099  or  to  furnish  a  correct 

(6)  Trusts  that  cannot  report  under  p"®  '^^^^  otherwise  in  effect  for  fiUng  statement  to  a  grantor  or  other  person 

t/u5  poragrapTi  rbj- "The  following  trusts          ,^^r2°^j'          j     l  treated  as  an  owner  of  the  trust  as 

cannot  use  the  methods  of  reporting               .^^          ^f  .          "  reqmrerrients  required  by  paragraph  (b)  of  this  section 

described  in  this  paragraph  (b)—  mthr^pect  to  statement  inquired  to  be  is  subject  to  the  penalties  provided  by 

(i)  A  common  trust  fund  as  defined  in  5!""f »      by  trustee.  The  due  date  for  sections  6721  and  6722  and  the 

secUon  584(a)-  u  ®  statement  required  to  be  furmshed  regulaUons  thereunder. 

(u)  A  trust  that  has  its  situs  or  any  of  ^^ii™f*^»I^  ^®  «^*°'  "  ,°S"  Js)  Changing  reporting  met/,od*-(l) 

its  assets  located  outside  the  Unit  J  Pf.^°  T^^'^J.^J^^^'l^^^^,*™'*  Changing  from  reporting  by  filing  Form 

States-  pursuant  to  this  section  18  the  date  1041  to  a  method  described  in 

fui)  *A  trust  that  is  a  Qualified  specified  by  section  6034A{a).  The  paragraph  (b)  of  this  section.  If  the 

sub^DteJttoS  M  deto^d^  section  ^«t««,T^t  maintain  in  its  records  a  trustee  has  filed  a  Form  1041  for  any 

subc^pter  J,  trust  as  defined  m  section  ^opy  of  the  statement  furnished  to  the  taxable  year  ending  before  January  1. 

(iv  A  tri'.Rt  all  nf  whirh  i«  t««t*«i  -c  ^Tautor  OT  Other  person  treated  as  an  1996  (and  has  not  filed  a  final  Form 

^ilJA              of  w*"ch  IS  treated  as  owner  of  the  trust  for  a  period  of  three  1041  pursuant  to  §  1 .671-4(b)(3)  (as 

p^on  whose  taxable  year  is  a  fiscal  such  statement  specified  in  this  revised  as  of  April  1. 1995));or  files  a 

/w*-*nri..i..^.j  paragraph  (d).  Form  1041  for  any  taxable  year 

oJil^l^?n^o™  7^'^  "  "^1^^  ""             ^'^  ^°'^P  "^"^"'ding  thereafter,  the  trustee  must  m"a  final 

^^  STw   ^  m  \^l^"  requirements-il]  Trustee  reporting  Form  1041  for  the  taxable  year  which 

person  who  is  not  a  United  States  under  paragraph  (b)(2)(i)(A)  of  this  ends  after  January  1. 1995.  and  which 

iH^^L  Z.^   n    t    u  •  u  •   ^.  A  'f^on.  In  order  for  the  trustee  to  be  immediately  precedes  the  first  taxable 

(vi)  A  trust  all  of  which  is  treated  as  able  to  report  pursuant  to  paragraph  year  fw  which  the  trustee  reports 

owned  by  two  ot  more  grantors  or  other  (b)(2)(i)(A)  of  this  section  and  to  ftimish  pursuant  to  paragraph  (b)  of  \his  section, 

persons,  one  of  whom  is  not  a  Umted  to  all  payora  the  name  and  TIN  of  the  on  the  front  of  whicA  form  the  trustee 

^*f!fP®"°°-          L                      ,  grantor  or  other  person  treated  as  the  must  write:  "Pureuant  to  §  1.671-4(fl), 

(7}  Grantors  or  other  persons  who  are  owner  of  the  trust,  the  grantor  or  other  this  is  the  final  Form  1 041  for  this 

treated  as  owners  of  the  trust  and  are  peraon  must  provide  a  complete  Form  grantor  trust. ' '. 

exempt  recipients  for  information  W-9  to  the  trustee  in  the  manner  (2)  Changing  from  reporting  by  a 

reporting  purposes— {i\  Trust  treated  as  provided  in  paragraph  (b)(l )  of  this  method  described  in  paragraph  (b)  of 

owned  by  qne  grantor  or  one  other  section,  and  the  trustee  must  give  the  this  section  to  the  filing  of  a  Form  1041. 

person.  Thd-jtrustee  of  a  trust  all  of  name  and  TIN  shown  on  that  Form  W-  The  trustee  of  a  trust  who  repealed 

which  is  treated  as  owned  by  one  9  to  all  payors,  hi  addition,  if  the  Form  pursuant  to  paragraph  (b)  of  this  section 

grantor  or  one  other  peraon  may  not  W-9  indicates  that  the  grantor  or  other  for  a  taxable  year  may  report  pureuant 

report  pureuant  to  this  paragraph  (b)  if  peraon  is  subject  to  backup  withholding,  to  paragraph  (a)  of  this  section  for 

the  grantor  or  other  person  is  an  exempt  the  trustee  must  notify  all  payora  of  subsequent  taxable  yeare.  If  the  trustee 

recipient  for  information  reporting  reportable  interest  and  dividend  reported  pureuant  to  paragraph 

purposes.  payments  of  the  requirement  to  backup  (b)(2)(i)(A)  of  this  section,  and  therefore 

(ii)  Trust  treated  as  owned  by  two  or  withhold.  If  the  Form  W-9  indicates  furnished  the  name  and  TIN  of  the 

more  grantors  or  other  persons.  The  that  the  grantor  or  other  peraon  is  not  grantor  to  all  payora,  the  trustee  must 

trustee  of  a  trust,  all  of  which  is  treated  subject  to  backup  withholding,  the  himish  the  name,  TIN,  and  address  of 

as  owned  by  two  or  more  grantore  or  trustee  does  not  have  to  notify  the  the  trust  to  all  payora  for  such 

other  persons,  may  not  report  pureuant  payors  that  backup  withholding  is  not  subsequent  taxable  yeare.  If  the  trustee 

to  this  paragraph  (b)  if  one  or  more  required.  The  trustee  should  not  give  reported  pureuant  to  paragraph 

grantore  ot  other  pereons  treated  as  the  Form  W-9,  or  a  copy  thereof,  to  a  (b)(2)(i)(B)  or  (b)(3)(i)  of  this  section, 

ownera  are  exempt  recipients  for  payor  because  the  Form  W-9  contains  and  therefore  furnished  the  name  and 

information  reporting  purposes  unless —  the  address  of  the  grantor  or  other  TIN  of  the  trust  to  all  payora.  the  trustee 
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must  indicate  on  each  Focm  1096 
(Annual  Summary  and  Transmittal  of 
U.S.  Information  Retu|ns)  that  it  files  (or 
approixiately  on  magnetic  media)  for 
the  final  taxable  year  for  whidi  the 
trustee  so  reports  that  it  is  the  final 
return  of  the  trust.       I 

(3)  Changing  between  methods 
described  in  parag^pit  (b)  of  this 
section— {i)  Changing  from  furnishing 
the  TIN  of  the  grantor  to  furnishing  the 
TIN  of  the  trust.  The  trustee  of  a  trust 
who  reported  pursuant  to  paragraph 
(b)(2)(i)(A)  of  this  section  for  a  taxable 
year,  and  therefore  furnished  the  name 
and  TIN  of  the  grantoH  to  all  payors,  may 
report  pursuant  to  paragraph  (b)(2)(i)(B) 
of  this  section,  and  fiimish  the  name 
and  TIN  of  the  trust  to  all  payors,  for 
subsequmt  taxable  years. 

(ii)  Changing  from  fkimishing  the  TIN 
of  the  trust  tofumishktg  the  TIN  of  the 
grantor.  The  trustee  of  a  trust  who 
reported  pursuant  to^oaragraph 
(b)(2)(i)(B)  of  this  secQon  for  a  taxable 
year,  and  therefore  fuinished  the  name 
and  TIN  of  the  trust  td  all  payors,  may 
report  pursuant  to  pauagraph  (b)(2)(i)(A) 
of  this  section,  and  fu^i^sh  the  name 
and  TIN  of  the  grantot  to  all  payors,  for 
subsequent  taxable  years.  The  trustee, 
however,  miist  indicate  on  each  Form 
1096  (Annual  Summary  and  Transmittal 
of  U.S.  Information  Returns)  that  it  files 
(or  appropriately  on  itiagnetic  media)  for 
the  final  taxable  year  for  which  the 
trustee  reports  pursuatnt  to  paragraph 
(b)(2)(i)(B)  of  this  section  that  it  is  the 
final  return  of  the  trust. 

(4)  Example.  The  fdllowing  example 
illustrates  me  provisions  of  paragraph 
(g)  of  this  section: 

Example,  (i)  On  January  3, 1994.  G,  a 
United  States  citizen,  atates  a  trust  all  of 
which  is  treated  as  own#d  by  G.  The  trustee 
of  the  trust  is  T.  On  or  bafiore  April  17, 1995, 
T  files  with  the  Internal  Revenue  Service  a 
Form  1041  with  an  attadied  statement  for  the 
1994  taxable  year  showing  the  items  of 
income,  deduction,  and  credit  of  the  trust 
On  or  before  April  15. 1996,  T  files  with  tlie 
Internal  Revenue  Service  a  Form  1041  with 
an  attached  statement  fv  the  1995  taxable 
year  showing  the  items  of  income,  deduction, 
and  credit  of  the  trust.  On  the  Form  1041,  T 
states  that  "pursuant  to  S  1.871-4(g),  this  is 
the  final  Form  1041  for  this  grantor  trust."  T 
may  report  pursuant  to  paragraph  R>)  of  this 
section  for  the  1996  taxable  year. 

(ii)  T  reports  pursuant  to  paragraph 
(b)(2)(i)(B)  of  this  section,  and  therefore 
furnishes  the  name,  TIN.  and  address  of  the 
trust  to  all  payors,  for  the  1996  and  1997 
taxable  years.  T  chooser  to  report  pursuant  to 
paragraph  (a)  of  this  section  for  the  1998 
taxable  year.  On  each  Form  1096  (Annual 
Simunary  and  Transmittal  of  U.S. 
Information  Retiuns)  which  T  files  for  the 
1997  taxable  year  (or  appropriately  on 
magnetic  media),  T  indicates  that  it  is  the 
trust's  final  return.  On  pr  before  April  15, 


1999,  T  files  with  the  Internal  Revenue 
Service  a  Form  1041  with  an  attached 
statement  sho%ving  the  items  of  income, 
deduction,  and  credit  of  the  trust.  On  the 
Form  1041,  T  uses  the  same  TIN  which  T 
used  on  the  Forms  1041  and  Forms  1099  it 
filed  for  previous  taxable  years.  T  has 
complied  with  T's  obligations  under 
paragraph  (gX2)  of  this  section. 

(h)  Effective  date  and  transition  rule— 
(1)  Effective  date.  The  trustee  of  a  trust 
any  portion  of  which  is  treated  as 
owned  by  one  or  more  grantors  or  other 
persons  must  report  ptusuant  to  this 
section  for  taxable  years  beginning  on  or 
after  January  1, 1996. 

(2)  Transition  rule.  For  taxable  years 
beginning  prior  to  January  1, 1996,  the 
Internal  Revenue  Service  will  not 
challenge  the  manner  of  reporting  of— 

(i)  A  trustee  of  a  trust  all  of  which  is 
treated  as  owned  by  one  or  more 
grantors  or  other  persons  who  did  not 
report  in  accordance  with  §  1.671-4(a) 
(as  contained  in  the  26  CFR  part  1 
edition  revised  as  of  April  1, 1995)  as  in 
effect  for  taxable  years  beginning  prior 
to  January  1, 1996,  but  did  report  in  a 
maimer  substantially  similar  to  one  of 
the  reporting  methods  described  in 
paragraph  (b)  of  this  section;  or 

(uTa  trustee  of  two  or  more  trusts  all 
of  which  are  treated  as  owned  by  one  or 
more  grantors  or  other  persons  who 
filed  a  single  Form  1041  for  all  of  the 
trusts,  rather  than  a  separate  Form  1041 
for  each  trust,  provided  that  the  items  of 
income,  deduction,  and  credit  of  each 
trust  were  shown  on  a  statement 
attached  to  the  single  Form  1041. 

(i)  Cross-reference.  For  rules  relating 
to  employer  identification  numbers,  and 
to  the  obligation  of  a  payor  of  income 
or  proceeds  to  the  trust  to  furnish  to  the 
payee  a  statement  to  recipient,  see 
§301.6109-l(a)(2)  of  this  chapter. 

Par.  3.  Section  1.6012-3  is  amended 
by  revising  paragraph  (a)(9)  to  read  as 
follows: 

f  14012-3    Retufnsbyfiduclartes. 

(a)*  •  • 

(9)  A  trust  any  portion  of  which  is 
treated  as  owned  by  the  grantor  or 
another  person  pursuant  to  sections  671 
through  678.  In  the  case  of  a  trust  any 
portion  of  which  is  treated  as  owned  by 
the  grantor  or  another  person  imder  the 
provisions  of  subpart  E  (section  671  and 
following)  part  I,  subchapter  J,  chapter 
1  of  the  Internal  Revenue  Code  see 
§1.671-4. 


PART  25-QIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31. 1954 

Par.  4.  The  authority  citation  for  part 
25  continues  to  read  in  part  as  follows: 

Antbority:  26  U.S.C.  7805.  *  *  * 


Par.  S.  Section  25.2702-3  is  amended 
by  adding  a  sentence  to  the  end  of 
paragraphs  (bMDO)  and  (c)(l)(i), 
respectively,  to  read  as  follovrs: 

125,2702-3    QuaiHIedlntaraets. 

•  ft        *        *        * 

(b)  •  *  ' 

(1)  •  *  *  (i)  •  •  *  If  the  trustee 
reports  for  the  taxable  year  pursuant  to 
§  1.671-4(b)  of  this  chapter,  the  annuity 
payment  must  be  made  no  later  than  the 
date  by  which  the  trustee  would  have 
been  required  to  file  the  Federal  income 
tax  return  of  the  trust  for  the  taxable 
year  (without  regard  to  extensions]  had 
the  trustee  reported  pursuant  to  §  1.671- 
4(a)  of  this  chapter. 

•  *        ft        ft        ft 

(c)  •  •  • 

(1)  *  *  *  (i)  •  *  *  If  the  trustee 
reports  for  the  taxable  year  pursuant  to 
§  1.671-4(b)  of  this  chapter,  the  unitrust 
payment  mtist  be  made  no  later  than  the 
date  by  which  the  trustee  would  have 
been  required  to  file  the  Federal  income 
tax  retiun  of  the  trust  for  the  taxable 
year  (without  regard  to  extensions)  had 
the  trustee  reported  pursuant  to  §  1.671- 
4(a)  of  this  chapter. 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  6.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C  7805.  *  *  * 

Par.  7.  Section  301.6109-1  is 
amended  by  revising  paragraph  (a)(2)  to 
read  as  follows: 

1301.6100-1    Identifying  luimbars. 

(a)*  *  • 

(2)  A  trust  all  of  which  is  treated  as 
owned  by  the  grantor  or  another  person 
pursuant  to  sections  671  through  678 — 
(i)  Obtcdning  a  taxpayer  identification 
number.  If  a  trust  does  not  have  a 
taxpayer  identification  number  and  the 
trustee  furnishes  the  name  and  taxpayer 
identification  number  of  the  grantor  or 
other  person  treated  as  the  owner  of  the 
trust  and  the  address  of  the  trust  to  all 
payors  pursuant  to  §  1.671-4(b)(2)(i)(A) 
of  this  chapter,  the  trustee  need  not 
obtain  a  taxpayer  identification  number 
for  the  trust  until  either  the  first  taxable 
year  of  the  trust  in  which  all  of  the  trust 
is  no  longer  owned  by  the  grantor  or 
another  person,  or  until  the  first  taxable 
year  of  the  trust  for  which  the  trustee  no 
longer  reports  pursuant  to  §  1.671- 
4(b)(2)(i)(A)  of  this  chapter.  If  the  trustee 
has  not  already  obtained  a  taxpayer 
identification  number  for  the  trust,  the 
trustee  must  obtain  a  taxpayer 
identification  number  for  the  trust  as 
provided  in  paragraph  (d)(2)  of  this 


section  in  order  to  report  punuant  to 
§  1.671-4(a),  (b)(2)(i)(B),  or  (b)(3)(i)  of 
this  chapter. 

(ii)  Obligations  of  persons  who  make 
payments  to  certain  trusts.  Any  payor 
that  is  required  to  file  an  information 
return  with  respect  to  payments  of 
income  or  proceeds  to  a  trust  must  show 
the  name  and  taxpayer  identification 
number  that  the  trustee  has  furnished  to 
the  payor  on  the  return.  Regardless  of 
whether  the  trustee  furnishes  to  the 
payor  the  name  and  taxpayer 
identification  number  of  the  grantor  or 
other  person  treated  as  an  owner  of  the 
trust,  or  the  name  and  taxpayer 
identification  number  of  the  trust,  the 
payor  must  furnish  a  statement  to 
recipients  to  the  trustee  of  the  trust, 
rather  than  to  the  grantor  or  other 
person  treated  as  Uie  owner  of  the  trust. 
Under  these  circumstances,  the  payor 
satisfies  the  obligation  to  show  the  name 
and  taxpayer  identification  number  of 
the  payee  on  the  information  return  and 
to  furnish  a  statement  to  recipients  to 
the  person  whose  taxpayer 
identification  number  is  required  to  be 
shown  on  the  form. 

(iii)  Persons  treated  as  payors.  For 
purposes  of  this  paragraph  (a)(2),  the 
term  payor  means  a  person  desoibed  in 
§  1.671-4(b)(4)  of  this  chapter. 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  9.  In  §602.101,  paragraph  (c)  is 
amended  in  the  table  by  revising  the 
entry  for  1.671-4  to  read  "1.671-4 
....  1545-1442". 

Margaret  Milner  Rfchardson, 
Commissioner  of  Internal  Revenue. 

Approved:  December  5, 1995: 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc  95-30682  Filed  12-20-95;  8:45  am] 
BILUNQ  CODE  4«30-ei-U 


26  CFR  Paris  -1, 301  and  602 

[TD8641] 

RIN  1S45-AN71 

Treatment  of  Acquisition  of  Certain 
Financial  Institutions;  Certain  Tax 
Consequences  of  Federal  Financial 
Assistance  to  Financial  Institutions 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 


SUMMARY:  This  dociunent  contains  final 
regulations  relating  to  Federal  financial 
assistance,  as  defined  in  section  597(c) 
of  the  Internal  Revenue  Code,  that  is 
received  by  a  financially  troubled  bank 
or  thrift  institution,  and  to  acquisiticms 
of  financially  troubled  bank  or  thrift 
institutions  in  which  Federal  financial 
assistance  is  provided.  This  docmnent 
also  contains  final  regulations  imder 
section  7507.  These  regulations  provide 
guidance  concerning  the  proper  tax 
treatment  of  various  transactions 
involving  the  receipt  of  Federal 
financial  assistance. 

DATES:  These  regulations  are  effective 
December  21, 1995. 

For  dates  of  appUcability,  see  the 
"§  1.597-7  Effective  date"  section  under 
the  SUPPLEMENTARY  IW0RMAT10N  portion 
of  the  preamble  and  the  effective  date 
provisions  (§  1.597-7)  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  M.  Flanagan  at  202-622-7790, 
Vicki  J.  Hyche  at  202-622-7530, 
WiUiam  D.  Alexander  at  202-622-7710, 
or  Steven  R.  Glickstein  at  202-622-4439 
(not  toll-free  munbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwrn-k  Reductian  Act 

'The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Bucket  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1300.  Responses 
to  these  collections  of  information  are 
required  to  track  deferred  income  and 
its  subsequent  recapture,  elect  to 
disaffiUate  earlier  than  would  otherwise 
be  permitted,  elect  to  apply  the 
provisions  of  the  regulation 
retroactively,  and  report  imcollected 
income  tax. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
di^lays  a  vahd  control  number. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  1 
hour  to  11  hours,  depending  on 
individual  circiunstances,  with  an 
estimated  average  of  4.4  houra. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  T:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  E)epartment  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 


Books  or  records  relating  to  these 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administraticm 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  fiiud 
regulations  under  section  597,  as 
amended  by  section  1401  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (Public 
Law  101-73)  (FIRREA).  The  regulations 
provide  guidance  fOT  banks  and 
domestic  building  and  loan  associations 
(Institutions)  and  their  affiliates  in 
connection  with  receipt  of  Federal 
financial  assistance  (FFA),  as  defined  in 
section  597(c). 

Section  597(a)  delegates  to  the 
Secretary  of  the  Treasiuy  authority  to 
prescribe  regulations  concerning  "any 
transaction  in  which  Federal  financial 
assistance  is  provided."  These 
regulations  are  issued  under  the 
authority  of  section  597(a). 

This  document  also  amends  the 
regulations  under  section  7507  to  reflect 
the  treatment  of  FFA  under  FIRREA. 

The  IRS  pubUshed  proposed 
regulations  imder  sections  597  and  7507 
on  April  22,  1992  (57  FR  14794,  Fl-46- 
89.  1992-1  C.B.  1037). 

Public  Comments  and  the  Final 
Regulations 

The  IRS  received  comments  on  the 
proposed  regulations,  and  a  public 
hearing  was  held  on  July  17,  1992.  After 
consideration  of  the  comments  and  the 
statements  made  at  the  hearing,  the 
proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision.  The 
principal  comments  and  revisions  are 
discussed  below. 

Section  1.597-2    Taxation  of  FFA 

Section  1.597-2  contains  rules 
concerning  accounting  for  FFA  as 
income,  l^e  final  regulations  retain  the 
proposed  rule  that,  generally,  FFA  is 
income  to  the  failed  Institution  when  it 
is  received  or  accrued  in  accordance 
with  the  Institution's  method  of 
accotmting.  Section  1.597-2(c)  contains 
rules  permitting  certain  Institutions  to 
defer  the  inclusion  of  FFA. 

Deferral  formula  without  Continuing 
Equity.  Under  the  proposed  regulations, 
unresolved  Institutions  without 
Continuing  Equity  were  permitted  to 
defer  inclusion  of  FFA  in  excess  of 
amounts  determined  under  a  formula. 
The  proposed  formula  required  cvirrent 
inclusion  equal  to  the  sum  of  liabilities 
less  aggregate  adjusted  basis  at  the 
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beginning  of  the  assistance  year 
(representing  losses  ah)Bady  recognized), 
plus  loss  in  the  curreni  year 
(disregarding  FFA).  Tfae  proposed 
formula  generally  allowed  the 
Institution  the  benefit  of  any  prior  losses 
of  its  owners'  equity,  but  oSset  any 
losses  of  creditors'  capital  by  the 
inclusi(»)  of  FFA.  However,  with  respect 
to  losses  during  the  yew  FFA  is 
received,  the  proposed  formula  did  not 
distinguish  b^ween  losses  of  ownOTs' 
equity  and  losses  of  creditors'  capital 
and.  therefwe.  ofEset  l<|sses  of  owners' 
equity  by  inclusion  of  FFA.  The  formula 
(together  with  related  fecapture  rules)  in 
the  final  regulations  has  been  changed 
to  reflect  tlut  the  ovtm^rs'  equity  is  the 
first  capital  lost  and.  i9  a  transaction 
without  Continviing  Etjuity,  is  not  of&et 
by  inclusion  of  FFA. 

Deferral  fonnuio  wi^\  Contiimiag 
Equity.  The  proposed  fegiilations 
allowed  defraial  unde^  different 
conditions  where  Continuing  Equity  is 
present  In  that  case,  the  Institution 
must  include  currently,  in  addition  to 
the  normal  formula  amount,  income 
eqiial  to  all  net  operating  loss  carryovers 
available  to  It.  Also,  ai  Institution  with 
Continuing  Equity  mu^  recapture 
defiarred  FFA  at  least  4s  quickly  as  pro 
rata  over  a  ma3dmiun  pi  six  years, 
regardless  of  whether  it  recognizes  all  of 
its  built-in  losses  dtirilig  that  time. 
Commentators  suggested  that  the 
proposed  regulations  imfairly  limited 
deferral  for  institutioie  with  Continuing 
Eqiiity  and  recommended  the  same 
deferral  formula  apply  in  all  cases.  They 
criticized  the  Continuing  Equity  concept 
because  it  focused  on  the  identity  of  the 
Institution's  shareholders  after  the 
assistance  transaction^ 

Under  the  definition  of  Continuing 
Equity  in  the  proposed  regulations,  an 
Institution  generally  would  have 
Continuing  Equity  if  ^e  percent  or 
more  of  its  stock  at  the  end  of  a  taxable 
year  was  owned  by  shareholders  who 
owned  stock  before  the  Institution  was 
placed  in  receivership  by  a  supervisory 
agency  (Agency)  or  fijjst  received  FFA. 
The  five  percent  reference  was 
misleading  because,  under  §  1.597-5,  a 
50  percent  change  in  ownership 
generally  residts  in  a  deemed  Taxable 
Transfer  (now  defined  in  §  1.597- 
5(a)(1))  in  which  the  tailed  Institution  is 
treated  as  a  New  Entity.  The  deferral 
rules  do  not  apply  after  a  deemed 
Taxable  Transfer.  Thd  final  regulations 
thus  clarify  that  Continuing  Equity 
exists  only  if  the  Institution  is  not  (i)  a 
Bridge  Bank,  (ii)  in  Agency  receivership, 
or  (iii)  treated  as  a  Nelw  Entity.  The 
modification  to  the  definition  of 
Continuing  Equity  is  Hot  intended  as  a 
substantive  change.  IThe  Continuing 
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Equity  deferral  provisions  apply  only  to 
the  limited  number  of  "open  bfmk" 
resolutions  not  subject  to  the  deemed 
Taxable  Transfer  rules.  (As  discussed 
below,  the  Taxable  Transfer  definitions 
have  also  been  modified  to  clarify  that 
most  "open  bank"  assisted  transactions 
are  treated  as  Taxable  Transfers.) 

The  final  r^ulations  do  not  eliminate 
the  special  treatment  of  Institutions 
with  Continuing  Equity.  The  regulations 
provide  deferral  rules  to  ameUorate  a 
timing  mismatch  between  FFA  income 
and  related  losses.  Deferral  is  not 
designed  to  allow  built-in  losses  to 
offset  operating  income  instead  of  FFA 
or  to  permit  the  permanent  elimination 
of  any  subsidy  provided  by  Agency.  The 
requirement  that  Institutions  with 
Continuing  Equity  recapture  their 
deferred  FFA  within  six  years  is  a 
reasonable  safeguard  against  indefinite 
deferral  of  FFA  income.  The  results 
imder  tlmse  rules  are  comparable  in 
effect  to  those  appUcable  to  acquirora  in 
Taxable  Transfers. 

The  final  regidations  do,  however, 
modify  the  Continuing  Equity  formula, 
which,  in  the  proposed  regulations, 
counted  some  losses  twice.  Recognized 
losses  represented  in  the  first  prong  of 
the  formula  (Uabihties  minus  asset 
bases)  may  comprise  part  of  the  third 
prong  (net  operating  losses  available  to 
the  Institution  or  its  consoUdated 
group).  The  final  regulations  correct  this 
double  counting  of  losses. 

Transfers  of  money  and  property  to 
Agency.  The  proposed  regulations 
contained  rules  for  taxing  FFA  if  money 
or  property  is  also  transferred  to 
Agency.  These  rules,  together  with  rules 
for  the  treatment  of  FFA  received 
pursuant  to  a  Loss  Guarantee,  have  been 
clarified,  reorganized,  and  restated  in 
§  1.597-2(d). 

The  proposed  regulations  provided  an 
offset  or  deduction  for  payments  by  an 
Institution  to  Agency  to  the  extent  of 
previously  received  FFA.  The  rule  as 
proposed  provided  limited  reUef  for 
payments  made  to  Agency  by  a  New 
Entity  or  Acquiring,  because  they 
receive  Uttle  or  no  FFA.  However,  an 
assisted  acquisition  can  result  in  income 
to  a  New  Entity  or  Acquiring  in  the  form 
of  built-in  gain.  Under  section  597(c) 
and  §  1.597-3(b),  an  instrument  issued 
to  Agency  by  a  New  Entity  or  Acquiring 
is.  in  effect,  disregarded.  \i  a  New  Entity 
or  Acquiring  issues  its  instnunent  to 
Agency  in  connection  with  the 
acquisition  of  an  Institution,  the  value 
of  die  Lnstnmient  is  not  included  in  the 
purchase  price.  Consequently,  a  New 
Entity  or  Acqiiiring  may  have  a  basis 
shortfall  in  the  assets  acquired  (or 
deemed  acquired)  from  the  failed 
Institution.  The  final  regulations 


provide  a  New  Entity  or  Acquiring  a 
purchase  price  adjustment  upon  any 
transfer  to  Agency  (e.g.,  in  satisfaction 
of  the  disregarded  instrument). 

In  response  to  comments,  the  final 
regulations  also  specifically  provide  for 
repayments  to  Agency  by  Institution 
affiliates.  Moreover,  the  final  regulations 
provide  that  if  Agency  sells  an 
Institution's  instrument  to  a  third  party, 
the  sales  price  is  treated  as  a  repayment 
to  Agency  by  the  issuer.  Furthermore, 
the  instrument  is  treated  as  having  been 
newly  issued  by  the  issuer  to  the  holder 
at  that  time.  The  IRS  and  Treasury 
believe  that  this  is  an  appropriate  time 
for  the  issuer  to  offset  FFA  or  increase 
its  basis,  because  the  sales  price 
reasonably  fixes  the  value  of  the 
instrument,  and  any  subsequent  cost 
associated  with  the  instrument  should 
be  accounted  for  in  accordance  with  the 
nature  of  the  instrument. 

Section  1.597-4(g)    Elective 
Disaffiliation 

The  proposed  regulations  would 
allow  a  consolidated  group  to  elect 
(after  the  regulations  became  final)  to 
exclude  an  Institution  in  receivership 
from  its  group.  The  election  potentially 
requires  the  inclusion  of  a  "toll  charge" 
in  the  income  of  those  members  owning 
the  common  stock  of  the  Institution  (the 
member  shareholders).  The  amount  of 
the  toll  charge  is  the  excess  of  the 
disaffiUated  Institution's  Uabihties  over 
the  adjusted  basis  of  its  assets.  The  toll 
charge  is  intended  to  reflect  the  amoimt 
that  would  be  included  in  income  if 
Agency  were  to  provide  the  entire 
amount  of  FFA  necessary  to  restore  the 
Institution's  solvency  at  the  time  of  the 
event  permitting  disaffiliation. 
Commentators  suggested  that  the  final 
regulations  should  include  the  toll 
clrarge  in  the  income  of  the  disaffiUated 
Institution  (rather  than  its  member 
shareholders),  provide  the  group  with  a 
"toU  charge  deduction."  and  clarify  the 
abiUty  of  3ie  member  shareholders  to 
take  a  worthless  stock  deduction. 

Toll  charge.  Commentators  suggested 
that  the  final  regulations  include  the  toU 
charge  in  the  income  of  the  failed 
Institution  rather  than  its  member 
shareholders.  According  to  the 
commentators,  including  the  toU  charge 
in  the  income  of  the  member 
shareholders  may  result  in 
disadvantageous  state  tax  consequences 
in  those  states  where  banking 
corporations  are  not  permitted  to  file 
consoUdated  returns  with  nonbanking 
corporations.  Under  the  proposed 
regulations,  a  bank  holding  corporation 
(the  disaffiliated  Institution's 
shareholder)  would  have  to  include  in 
income  the  toll  charge  without  the 
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benefit  of  the  Institution's  offsetting 
losses. 

The  IRS  and  Treasury  agree  that  the 
toU  chaige  is  more  appropriately 
included  in  the  income  of  the 
Institution  (i.e..  the  entity  that  is 
reimbiused  by  Agency  for  its  loss), 
because  the  toll  charge  represents 
accelerated  FFA  income.  Thus.,  the  final 
regulations  provide  that  the  Institution, 
rather  than  its  member  shareholders, 
takes  the  toll  charge  ii^to  income. 

Toll  charge  deduction.  Under  the 
proposed  regiUations.  the  Institution 
does  not  recognize  built-in  losses  on 
disaffiUation.  One  commentator 
suggested  the  final  regulations  provide 
for  a  "toU  charge  deduction"  for  the 
.excess  of  the  Institution's  adjusted  basis 
over  its  UabiUties.  According  to  the 
commentator,  such  a  deduction  is 
appropriate  because  the  Institution 
incurred  economic  loss  while  it  was  a 
member  of  the  consolidated  group, 
before  the  Institution  was  placed  in 
receivership  by  Agency. 

The  commentator's  recommendation 
is  not  adopted  in  the  final  regulations 
because  a  toll  charge  deduction  would 
accelerate  recognition  of  losses  in 
advance  of  realization.  Such  a 
deduction  is  particularly  inappropriate 
because  federal  banking  laws  now 
permit  placing  solvent  institutions  in 
receivership.  In  such  cases,  it  is 
uncertain  whether  the  loss  represented 
by  such  a  deduction  will  ever  be 
reaUzed. 

Worthless  stock  deduction.  Under  the 
proposed  regidations.  if  an  election  to 
disaffiliate  is  made,  the  members  of  the 
consoUdated  group  are  treated  as  having 
disposed  of  their  stock  in  the 
Institution.  One  commentator  suggested 
that  the  final  regulations  clarify  that.  - 
upon  disaffiUation,  the  Institution's 
stock  is  worthless. 

The  final  regulations  address  the 
commentator's  concerns  by  providing 
that,  as  a  consequence  of  the  election, 
the  members  of  the  consolidated  group 
treat  their  stock  in  the  Institution  as 
worthless  if  the  Institution  is  factually 
insolvent  on  the  date  the  Institution  is 
placed  in  receivership  (or  on  the  date 
the  consoUdated  group  is  deemed  to 
make  the  election  to  (UsaffiUate).  This 
rule  preempts  otherwise  appUcable  tests 
for  worthlessness  imder  section  165  and 
§  1.1502-19.  Any  worthless  stock 
deduction  is  subject  to  the  limitations  of 
the  loss  disallowance  regidations 
(§§1.337(d)-l  and  1.1502-20). 

Consistency  rule.  Under  the  proposed 
regulations,  a  consoUdated  group  could 
elect  to  disaffiUate  a  subsidiary 
Institution  only  if  the  Institution  was  its 
first  subsidiary  placed  in  Agency 
receivership  after  the  enactment  of 


FIRREA.  The  election  made  for  the  first 
subsidiary  bound  aU  future  subsidiaries 
placed  in  Agency  receivership.  To 
address  the  concern  that  the  scope  of 
the  proposed  consistency  rule  was  too 
broad,  the  final  regulations  modify  the 
consistency  rule  to  require,  generally, 
that  a  consolidated  group  must  elect 
consistently  only  for  subsidiary 
Institutions  plaosd  in  Agency 
receivership  mthin  five  yeara  of  each 
other. 

Section  1.597-5    Taxable  Transfers 

Section  597  appUes  to  FFA  and 
transactions  in  cotmection  with  which 
FFA  is  provided.  The  proposed 
regulations  generally  define  a  Taxable 
Transfer  as  a  transfer  of  deposit 
UabiUties  or  stock  while  an  Institution 
is  under  Agency  Control.  However,  IRS 
and  Treasury  now  understand  that  it  is 
possible  for  Agency  to  resolve  an 
Institution  under  its  control  without 
providing  assistance,  or  to  provide 
assistance  without  placing  an  Institution 
under  its  control.  In  Ught  of  this 
information,  the  final  regulations  refine 
the  definition  of  a  Taxable  Transfer. 

Under  the  final  regulations.  Taxable 
Transfera  include  the  transfer  of  any 
deposit  Uability  in  connection  with 
which  FFA  is  provided  or  the  transfer 
of  any  asset  for  which  Agency  has  an 
obligation  (e.g..  assets  covered  by  Loss 
Guarantees).  Certain  transfers  of  stock 
cause  a  Taxable  Transfer  if  FFA  is 
provided  in  connection  with  the 
transfer,  if  the  Institution  is  a  Bridge 
Bank  or  if  the  Institution  has  a  balance 
in  its  deferred  FFA  accoimt.  The  phrase 
"in  connection  with"  should  be 
interpreted  broadly.  If  any  party  to  a 
transaction  receives  FFA.  all  parties  and 
all  related  transactions  are  within  the 
scope  of  these  regulations.  To  provide 
certainty  regarding  tax  treatment  for 
purchasers  of  stock  of  subsidiaries  of 
Institutions  imder  Agency  Control,  the 
final  regulations  treat  all  transactions  in 
which  such  a  subsidiary  leaves  its  group 
as  Taxable  Transfers. 

Section  1 .597-6    Limitation  on 
Collection  of  Income  Tax 

Limitation  where  tax  is  borne  by 
Agency.  The  proposed  regulations 
provided  that  income  tax  attributable  to 
the  receipt  of  FFA  or  gain  on  a  Taxable 
Transfer  would  not  be  coUected  from  an 
Institution  without  Continuing  Equity  if 
Agency  would  bear  the  burden  of  the 
tax.  Commentators  suggested  that  the 
limitation  on  noncoUection  in  cases  of 
Continuing  Equity  is  inappropriate 
because  it  requires  Agency  to  gross-up 
any  assistance  paid  to  cover  the  tax 
thereon. 


The  final  regulations  retain  the 
limitation  on  noncoUection  in  cases  of 
Continuing  Equity.  The  IRS  and 
Treasury  beUeve  that  the  limitation  is 
appropriate  for  transactions  in  which 
Agency  assists  an  Institution  while 
allowing  old  shareholders  to  retain  their 
ownership.  NoncoUection  should  not 
inure  to  the  benefit  of  the  Institution's 
old  shareholders,  who  would  have  use 
of  the  Institution's  losses  while  escaping 
responsibiUty  for  the  tax  on  related  FFA 
income.  The  congressional  purpose  in 
FIRREA  to  eUminate  any  tax  subsidy  for 
assisted  transactions  requires  that  the 
IRS  not  waive  its  rights  as  a  creditor  in 
cases  where  all  other  creditors  and 
equity  holders  retain  their  rights. 

Transferee  liability.  The  proposed 
regulations  limited  the  collection  of  a 
failed  Institution's  income  taxes  from  a 
transferee  in  a  Taxable  Transfer  (i.e.,  a 
New  Entity  or  Acquiring).  This  rule 
would  not  apply  if  (similar  to  the 
Continuing  Equity  rule  discussed  above 
under  the  heading  "Deferral  formula 
with  Continuing  Equity")  there  is  a  five 
percent  overlap  in  the  ownership  of  the 
transferor  Institution  and  the  New 
Entity  or  Acquiring. 

Commentators  suggested  that  the  final 
regulations  should  not  include  the  five 
percent  overlap  exception  because  the 
exception  appears  to  punish  former 
owners  of  Institutions,  Institutions  have 
difficulty  tracking  ownership,  and  the 
exception  contains  no  limits  on 
aggregation. 

Because  good  faith  purchasers  of 
assets  for  value  generally  do  not  have 
transferee  UabiUty,  the  final  regulations 
clarify  that  Acquiring  (the  purchaser  of 
Institution's  assets  in  an  actual  Taxable 
Transfer)  is  not  subject  to  such  UabiUty 
in  any  case.  This  rule  appUes  even  if 
shareholders  of  Acquiring  were 
shareholders  of  the  selling  Institution. 

The  final  regulations  do  not,  however, 
except  a  New  Entity  (the  resulting 
corporation  in  a  deemed  Taxable 
Transfer)  fixim  coUection  if  the 
Institution's  previous  equity  interests 
remain  outstanding  in  the  New  Entity, 
or  are  reacquired  or  exchanged  for 
consideration.  As  in  those  cases  in 
which  a  Taxable  Transfer  does  not 
occur,  the  IRS  should  remain  a  creditor 
if  all  other  creditors  retain  their  interests 
and  the  Institution's  previous  equity 
interests  had  retained  value.  However, 
by  focusing  on  whether  previous  equity 
interests  retain  value,  the  final 
regulations  eliminate  the  need  to  track 
or  aggregate  ownership  and  do  not 
penalize  any  particular  potential 
acquirora. 
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Section  1.597-7    Effective  Date 

As  proposed,  these  finil  regulations 
generally  apply  to  taxable  years  ending 
on  or  after  April  22. 199?.  However,  the 
provisions  of  these  regulations  do  not 
apply  to  FFA  received  oij  accrued  for 
taxable  years  aiding  aftek'  April  22, 
1992.  in  connection  wnth  an  Agency 
assisted  acquisition  that  occius  before 
April  22. 1992.  Taxpayets  not  subject  to 
these  regiilations  must  comply  with  an 
interpretation  of  the  statute  that  is 
reasonable  in  light  of  thai  legislative 
history  and  applicable  admLiistrative 
pronouncements.  For  this  purpose,  the 
rules  contained  in  Notice  89-102  (1989- 
2  CB.  436)  apply  to  the  ^xtent  provided 
in  the  Notice. 

An  irrevocable  Section  is  available  to 
apply  the  regulations  to  taxable  years 
prior  to  the  general  effective  date. 
Howevw.  the  election  cainnot  be  made  if 
the  Institution's  statute  of  limitati(His 
has  expired  or  a  section  338  election 
was  available  but  not  made  for  the 
Institution.  In  addition,  consistent 
treatment  is  required  in  "open  bank" 
resolutions  that  would  result  imder  the 
regiilations  in  deemed  Tbxable  Transfers 
before  April  22. 1992.    | 

The  proposed  regulatifuis  required  an 
electing  taxpayer  to  extend  the  statute  of 
limitations  for  all  items  for  three  years 
from  the  date  of  filing  thie  election.  The 
final  regulations  adopt  a  commentator's 
suggestion  that  the  taxpayer  extend  the 
statute  of  limitations  only  for  items 
affected  by  application  Qf  the 
regulations. 

An  Institution  or  con9)lidated  group 
makes  the  election  on  itf  first  annual 
income  tax  return  filed  pn  or  after 
March  15, 1996.  However,  to  make  the 
affirmative  election  to  disaffiliate  imder 
§  1.597-4(g)(5)  for  an  Institution  placed 
in  Agency  receivership  in  a  taxable  year 
ending  before  April  22. 1992,  a 
consolidated  group  must  send  the 
affected  Institution  the  lequired 
statement  advising  it  of  the  elective 
disaffiliation  on  or  before  May  31, 1996. 
In  that  case,  the  consobdated  group  is 
deemed  to  have  elected  retroactive 
application  of  these  regiilations  but 
must  nevertheless  attach  the  required 
statement  to  its  first  anqual  income  tax 
return  filed  on  or  after  Inarch  15, 1996. 

The  final  regulations  brovide  that 
taxpayers  may  rely  on  t^e  provisions  of 
the  proposed  regulations  to  the  extent 
they  acted  in  reliance  oti  the  proposed 
regulations  prior  to  December  21, 1995. 
Such  reliance  must  be  reasonable  and 
transactions  with  respect  to  which  such 
taxpayers  rely  must  be  Consistent  with 
the  overriding  policies  of  section  597,  as 
expressed  in  the  legislative  history,  as 
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well  as  the  overriding  policies  of  the 
proposed  regulations. 

Spedal  Aiial3rses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  do  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  will  generally 
only  apply  to  certain  financially 
troubled  financial  institutions  and  the 
consolidated  groups,  if  any,  to  which 
they  belong.  "Hierefore,  a  Regidatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these    ' 
regulations  is  Steven  M.  Flanagan, 
Office  of  the  Assistant  Chief  Counsel 
(Corporate),  IRS.  However,  other 
persoimel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 

requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1.  301  and 
602  are  amended  as  follows: 

PAFTT  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805  *  *  * 
Sections  1.597-1  through  1.597-7  also 
issued  under  26  U.S.C.  597  and  1502. 

Par,  2.  Sections  1.597-1  through 
1.597-7  are  added  to  read  as  follows: 


{1,507-1    Definitions. 

For  purposes  of  the  regulations  under 
section  597 — 

(a)  Unless  the  context  otherwise 
requires,  the  terms  consolidated  group, 
member  and  subsidiary  have  the 
meanings  provided  in  §  1.1502-1;  and 

(b)  The  rollowing  terms  have  the 
meanings  provided  below — 

Acquiring.  The  term  Acquiring  means 
a  cc»poration  that  is  a  transferee  in  a    • 
Taxable  Transfer,  other  than  a  deemed 
transferee  in  a  Taxable  Transfer 
described  in  §  1.597-5(b). 

Agency.  The  term  Agency  means  the 
Resolution  Trust  Corporation,  the 
Federal  Deposit  Insurance  Corporation, 
any  similar  instrumentality  of  the 
United  States  government,  and  any 
predecessor  or  successor  of  the 
foregoing  (including  the  Federal  Savings 
and  Loan  Insurance  Corporation). 

Agency  Control.  An  Institution  or 
entity  is  imder  Agency  Control  if 
Agency  is  conservator  or  receiver  of  the 
Institution  or  entity,  or  if  Agency  has 
the  right  to  appoint  any  of  the 
Institution's  or  entity's  directors. 

Agency  Obligation.  The  term  Agency 
Obligation  means  a  debt  instrument  that 
Agency  issues  to  an  Institution  or  to  a 
direct  or  indirect  owner  of  an 
Institution. 

Bridge  Bank.  The  term  Bridge  Bank 
means  an  Institution  that  is  organized 
by  Agency  to  hold  assets  and  liabilities 
of  another  Institution  and  that  continues 
the  operation  of  the  other  Institution's 
business  pending  its  acquisition  or 
liquidation,  and  that  is  any  of  the 
following — 

(1)  A  national  bank  chartered  by  the 
Comptroller  of  the  Currency  uAder 
section  ll(n)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1821(n))  or 
section  21A(b)(10)(A)  of  die  Federal 
Home  Loan  Bank  Act  (12  U.S.C. 
1441a(b)(10)(A))  or  any  successor 
sections; 

(2)  A  Federal  savings  association 
chartered  by  the  Director  of  the  Office 
of  Thrift  Supervision  under  section 
2lA(b)(10)(A)  of  the  Federal  Home  Loan 
Bank  Act  (12  U.S.C.  1441a(b)(10)(A))  or 
any  successor  section;  or 

(3)  A  similar  Institution  chartered 
under  any  other  statutory  provisions. 

Consolidated  Subsidiary.  The  term 
Consolidated  Subsidiary  means  a 
member  of  the  consolidated  group  of 
which  an  Institution  is  a  member  that 
bears  the  same  relationship  to  the 
Institution  that  the  members  of  a 
consolidated  group  bear  to  their 
common  parent  under  section 
1504(a)(1). 

Continuing  Equity.  An  Institution  has 
Continuing  Equity  for  any  taxable  year 
if.  on  the  Last  day  of  the  taxable  year,  the 


Institution  is  not  (1)  a  Bridge  Bank.  (2) 
in  Agency  receivership.  (» (3)  treated  as 
a  New  Entity. 

Controlled  Entity.  The  term 
Controlled  Entity  means  an  entity  under 
Agency  Control, 

Federal  Finartcial  Assistance  (FFA). 
The  term  Federal  Financial  Assistance 
(FFA).  as  defined  by  section  597(c), 
means  any  money  or  property  provided 
by  Agency  to  an  Institution  or  to  a  direct 
or  indirect  owner  of  stock  in  an 
Institution  under  section  406(f)  of  the 
National  Housing  Act  (12  U.S.C. 
1729(f)),  section  21A(b)(4)  of  the  Federal 
Home  Loan  Bank  Act  (12  U.S.C. 
1441a(b)(4)).  section  11(f)  or  13(c)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1821(f).  1823(c)).  or  under  any 
similar  provision  of  law.  Any  such 
money  or  property  is  FFA,  regardless  of 
whether  the  Institution  or  any  of  its 
affihates  issues  Agency  a  note  or  other 
obUgation,  stock,  warrants,  or  other 
rights  to  acquire  stock  in  connection 
with  Agency's  provision  of  the  money 
or  property.  FFA  includes  Net  Worth 
Assistance,  Loss  Guarantee  payments, 
yield  maintenance  payments,  cost  to 
carry  or  cost  of  funds  reimbursement 
payments,  expense  reimbursement  or 
indemnity  payments,  and  int^-est 
(including  original  issue  discoimt)  on  an 
Agency  Obligation. 

Institution.  The  term  Institution 
means  an  entity  that  is.  or  inunediately 
before  being  placed  under  Agency 
Control  was.  a  bank  or  domestic 
bmlding  and  loan  association  within  the 
meaning  of  section  597  (including  a 
Bridge  Bank).  Except  as  otherwise 
provided  in  the  regulations  under 
section  597,  the  term  Institution 
includes  a  New  Entity  or  Acquiring  that 
is  a  bank  or  domestic  building  and  loan 
association  within  the  meaning  of 
section  597. 

Loss  Guarantee.  The  term  Loss 
Guarantee  means  an  agreement 
pursuant  to  which  Agency  or  a 
Controlled  Entity  guarantees  or  agrees  to 
pay  an  Institution  a  specified  amount 
upon  the  disposition  or  charge-off  (in 
whole  or  in  part)  of  specific  assets,  an 
agreement  pursuant  to  which  an 
Institution  has  a  right  to  put  assets  to 
Agency  or  a  Controlled  Entity  at  a 
specified  price,  or  a  similar 
arrangement. 

Net  Worth  Assistance.  The  term  Net 
Worth  Assistance  means  money  or 
property  (including  an  Agency 
Obligation  to  the  extent  it  has  a  fixed 
principal  amount)  that  Agency  provides 
as  an  integral  part  of  a  Taxable  Transfer, 
other  than  FFA  that  accrues  after  the 
date  of  the  Taxable  Transfer.  For 
example.  Net  Worth  Assistance  does  not 
include  Loss  Guarantee  payments,  yield 


maintenance  payments,  cost  to  carry  or 
cost  of  funds  reimbursement  payments, 
or  expense  reimbursement  or  indemnity 
payments.  An  Agency  Obligation  is 
considered  to  have  a  fixed  principal 
amoimt  notwithstanding  an  agreement 
providing  for  its  adjustment  eiler 
issiiance  to  reflect  a  more  accurate 
determination  of  the  condition  of  the 
Institution  at  the  time  of  the  acquisition. 

New  Entity.  The  term  New  Entity 
means  the  new  corporation  that  is 
treated  as  piuchasing  all  of  the  assets  of 
an  Old  Entity  in  a  Taxable  Transfer 
described  in  §  1.597-5{b). 

Old  Entity.  The  term  Old  Entity  means 
the  Institution  or  Consolidated 
Subsidiary  that  is  treated  as  selling  all 
of  its  assets  in  a  Taxable  Transfer 
described  in  §  1.597-5(b). 

Residual  Entity.  The  term  Residual 
Entity  means  the  entity  that  remains 
after  an  Institution  transfers  deposit 
liabilities  to  a  Bridge  Bank. 

Taxable  Transfer.  The  term  Taxable 
Transfer  has  the  meaning  provided  in 
§1.597-5(a)(l). 

§1,597-2    Taxation  of  Federal  Financial 
Assistance. 

(a)  Inclusion  in  income — (1)  In 
general.  Except  as  otherwise  provided 
in  the  regulations  imder  section  597,  all 
FFA  is  includible  as  ordinary  income  to 
the  recipient  at  the  time  the  FFA  is 
received  or  accrued  in  accordance  with 
the  recipient's  method  of  accounting. 
The  amount  of  FFA  received  or  accrued 
is  the  amount  of  any  money,  the  fair 
market  value  of  any  property  (other  than 
an  Agency  Obligation),  and  the  issue 
price  of  any  Agency  Obligation 
(determined  under  §  1.597-3(c)(2)).  An 
Institution  (and  not  the  nominal 
recipient)  is  treated  as  receiving  directly 
any  FFA  that  Agency  provides  in  a 
taxable  year  to  a  direct  or  indirect 
shareholder  of  the  Institution,  to  the 
extent  money  or  property  is  transferred 
to  the  Institution  pursuant  to  an 
agreement  with  Agency. 

(2)  Cross  references.  See  paragraph  (c) 
of  this  section  for  rules  regarding  the 
timing  of  inclusion  of  certain  FFA.  See 
paragraph  (d)  of  this  section  for 
additional  rules  regarding  the  treatment 
of  FFA  received  in  connection  with 
transfers  of  money  or  property  to 
Agency  or  a  Controlled  Entity,  or  paid 
pursuant  to  a  Loss  Guarantee.  See 
§  1.597-5(c)(l)  for  additional  rules 
regarding  the  inclusion  of  Net  Worth 
Assistance  in  the  income  of  an 
Institution. 

(b)  Basis  of  property  that  is  FFA.  If 
FFA  consists  of  property,  the 
Institution's  basis  in  the  property  equals 
the  fair  market  value  of  the  property 
(other  than  an  Agency  Obligation)  or  the 


issue  price  of  the  Agency  ObUgation.  as 
determined  under  §  1.597-3(c)(2). 

(c)  Timing  of  inclusion  of  certain 
FFA—{1)  Scope.  This  paragraph  (c) 
limits  the  amount  of  FFA  an  Institution 
must  include  in  income  currentiy  under 
certain  circumstances  and  provides 
rules  for  the  deferred  inclusion  in 
income  of  amounts  in  excess  of  those 
limits.  This  paragraph  (c)  does  not  apply 
to  a  New  Entity  or  Acquiring. 

(2)  Amount  currently  included  in 
income  by  an  Institution  without 
Continuing  Equity.  The  amount  of  FFA 
an  Institution  witiiout  Continuing 
Equity  must  include  in  income  in  a 
taxable  year  under  paragraph  (a)(1)  of 
this  section  is  limited  to  the  sum  of — 

(i)  The  excess  at  the  beginning  of  the 
taxable  year  of  the  Institution's 
liabilities  over  the  adjusted  bases  of  the 
Institution's  assets;  and 

(ii)  The  amount  by  which  the  excess 
for  the  taxable  year  of  the  Institution's 
deductions  allowed  by  chapter  1  of  the 
Internal  Revenue  Code  (other  than  net 
operating  and  capital  loss  carryovers) 
over  its  gross  income  (determined 
without  regard  to  FFA);  is  greater  than 
the  excess  at  the  beginning  of  the 
taxable  year  of  the  adjusted  bases  of  the 
Institution's  assets  over  the  Institution's 
liabiUties. 

(3)  Amount  currently  included  in 
income  by  an  Institution  with 
Continuing  Equity.  The  amount  of  FFA 
an  Institution  witb  Continuing  Equity 
must  include  in  income  in  a  taxable 
year  under  paragraph  (a)(1)  of  this 
section  is  limited  to  the  sum  of — 

(i)  The  excess  at  the  beginning  of  the 
taxable  year  of  the  Institution's 
Uabilities  over  the  adjusted  bases  of  the 
Institution's  assets; 

(ii)  The  greater  of — 

(A)  The  excess  for  the  taxable  year  of 
the  Institution's  deductions  allowed  by 
chapter  1  of  the  Internal  Reveiuie  Code 
(other  than  net  operating  and  capital 
loss  carryovers)  over  its  gross  income 
(determined  without  regard  to  FFA);  or 

(B)  The  excess  for  the  taxable  year  of 
the  deductions  allowed  by  chapter  1  of 
the  Internal  Revenue  Code  (other  than 
net  operating  and  capital  loss 
carryovers)  of  the  consolidated  group  of 
which  the  Institution  is  a  member  on 
the  last  day  of  the  Institution's  taxable 
year  over  the  group's  gross  income 
(determined  without  regard  to  FFA); 
and 

(iii)  The  excess  of  the  amount  of  any 
net  operating  loss  carryover  of  the 
Institution  (or  in  the  case  of  a  carryover 
fit)m  a  consolidated  return  year  of  the 
Institution's  current  consobdated  group, 
the  net  operating  loss  carryover  of  the 
group)  to  the  taxable  year  over  the 
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amount  described  in  pangraph  (c)(3Ki) 
of  this  section.  I 

(4)  Defemd  FFA~Ai)  ^Maintenance  of 
account.  An  Institution  tnust  establish  a 
defened  FFA  account  c^nunencing  in 
the  first  taxable  year  in  ^hich  it  receives 
FFA  that  is  not  current!^  included  in 
income  under  paragraph  (c)(2)  or  (c)(3) 
of  this  section,  and  must  maintain  that 
accoimt  in  accordance  with  the 
requirements  of  this  paifigraph  (c)(4). 
The  Institution  must  ad4  the  amount  of 
any  FFA  that  is  not  currently  included 
in  income  imder  paragraph  (c)(2)  or 
(cK3)  of  this  section  to  its  deferred  FFA 
account.  The  histitution  must  decrease 
the  balance  of  its  defend  FFA  account 
by  the  amount  of  deferrtd  FFA  included 
in  income  under  paragraphs  (c)(4Kii). 
(iv)  and  (v)  of  this  section.  (See  also 
paragraph  (d)(5)(i)(B)  ofjthis  section  for 
other  adjustments  that  decrease  the 
defaired  FFA  accoimt.)  If,  under 
paragraph  (c)(3)  of  this  section,  FFA  is 
not  currently  included  i^  income  in  a 
taxable  year,  the  histitu^on  thereafter 
must  maintain  its  defenjed  FFA  account 
on  a  FIFO  (first  in,  first  put)  basis  (e.g., 
for  purposes  of  the  first  sentence  of 
paragraph  (c)(4)(iv)  of  this  section). 

(ufDefened  FFA  recc^twre.  In  any 
taxable  year  in  which  ao  Institution  has 
a  balance  in  its  defierredj  FFA  accoimt, 
it  must  include  in  income  an  amoimt 
equal  to  the  lesser  of  the  amount 
described  in  paragraph  (c)(4)(iii)  of  this 
section  or  the  balance  ill  its  deferred 
FFA  account.  J 

(iii)  Annual  recaptun  amount — (A) 
Institutions  without  Continuing  Equity— 
(1)  In  general.  In  the  ca$e  of  an 
Institution  without  Continuing  Equity, 
the  amoimt  described  ul  this  paragraph 
(c)(4)(iii)  is  the  amount  by  which — 

[i)  The  excess  for  the  taxable  year  of 
the  Institution's  deductions  allowed  by 
chapter  1  of  the  Internal  Revenue  Code 
(other  than  net  operating  and  capital 
loss  carryovers)  over  its  gross  income 
(taking  into  account  FFA  included  in 
income  under  paragrapti  (c)(2)  of  this 
section);  is  greater  than ' 

(ii)  The  Institution's  nemaining  equity 
as  of  the  beginning  of  the  ta3cable  year. 

(2)  Remaining  equity.  The 
Institution's  remaining  equity  is — 

(i)  The  amount  at  the  beginning  of  the 
taxable  year  in  which  the  deferred  FFA 
account  was  established  equal  to  the 
adjusted  bases  of  the  Institution's  assets 
minus  the  Institution's  ^abilities  (which 
amount  may  be  positiv*  or  negative); 
plus 

[ii)  The  Institution's  taxable  income 
(computed  without  regard  to  any 
carryover  from  any  othfr  year)  in  any 
subsequent  taxable  yeaj  or  years;  minus 

(iiiyrhe  excess  in  any  subsequent 
taxable  year  or  years  oflthe  Institution's 
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deductions  allowed  by  chapter  1  of  the 
Internal  Revenue  Code  (other  than  net 
operating  and  capital  loss  carryovers) 
over  its  gross  income. 

(B)  Institutions  with  Continuing 
Equity.  In  the  case  of  an  Institution  with 
Continuing  Equity,  the  amount 
described  in  this  paragraph  (c)(4)(ili)  is 
the  amount  by  which  the  Institution's 
deductions  allowed  by  chapter  1  of  the 
Internal  Revenue  Code  (other  than  net 
operating  and  capital  loss  carryovers) 
exceed  its  gross  income  (taking  into 
account  FFA  included  in  income  under 
paragraph  (c)(3)  of  this  section). 

(ivj  Additjono/  deferred  FFA 
recapture  by  an  Institution  with 
Continuing  Equity.  To  the  extent  that,  as 
of  the  end  of  a  taxable  year,  the 
cumulative  amount  of  FFA  deferred 
under  paragraph  (c)(3)  of  this  section 
that  an  Institution  with  Continuing 
Equity  has  recaptured  under  this 
paragraph  (c)(4)  is  less  than  the 
cumulative  amount  of  FFA  deferred 
under  paragraph  (c)(3)  of  this  section 
that  the  Institution  would  have 
recaptured  if  that  FFA  had  been 
included  in  income  ratably  over  the  six 
taxable  years  immediately  following  the 
taxable  year  of  deferral,  the  Institution 
must  include  that  difference  in  income 
for  the  taxable  year.  An  Institution  with 
Continuing  Equity  must  include  in 
income  the  balance  of  its  deferred  FFA 
account  in  the  taxable  year  in  which  it 
liquidates,  ceases  to  do  business, 
transfers  (other  than  to  a  Bridge  Bank) 
substantially  all  of  its  assets  and 
liabilities,  or  is  deemed  to  transfer  all  of 
its  assets  under  §  1.597-5(b). 

(v)  Optional  accelerated  recapture  of 
deferred  FFA.  An  Institution  that  has  a 
deferred  FFA  account  may  include  in 
income  the  balance  of  its  deferred  FFA 
account  on  its  timely  filed  (including 
extensions)  original  income  tax  return 
for  any  taxable  year  that  it  is  not  under 
Agency  Control.  The  balance  of  its 
deferred  FFA  account  is  income  on  the 
last  day  of  that  year. 

(5)  Exceptions  to  limitations  on  use  of 
losses.  In  computing  an  Institution's 
taxable  income  or  alternative  minimum 
taxable  income  for  a  taxable  year, 
sections  56(d)(1),  382  and  383  and 
§§1.1502-15,  1.1502-21  and  1.1502-22 
do  not  limit  the  use  of  the  attributes  of 
the  Institution  to  the  extent,  if  any,  that 
the  inclusion  of  FFA  (including 
recaptured  FFA)  in  income  results  in 
taxable  income  or  alternative  minimum 
taxable  income  (determined  without 
regard  to  this  paragraph  (c)(5))  for  the 
taxable  year.  This  paragraph  (c)(5)  does 
not  apply  to  any  limitation  under 
section  382  or  383  or  §  1.1502-15, 
1.1502-21  or  1.1502-22  that  arose  in 
connection  with  or  prior  to  a 


corporation  becoming  a  ConsoUdated 
Subsidiary  of  the  Institution. 

(6)  Operating  rules— (i)  Bad  debt 
reserves.  For  purposes  of  paragraphs 
(c)(2),  (c)(3)  and  (c)(4)  of  this  section, 
the  adjusted  bases  of  an  Institution's 
assets  are  reduced  by  the  amount  of  the 
Institution's  reserves  for  bad  debts 
under  section  585  or  593,  other  than 
supplemental  reserves  under  section 

593. 
(ii)  AggregatJO/j  o/ Consolidated 

Subsidiaries.  For  purposes  of  this 
paragraph  (c),  an  Institution  is  treated  as 
a  single  entity  that  includes  the  income, 
expenses,  assets,  liabihties,  and 
attributes  of  its  ConsoUdated 
Subsidiaries,  with  appropriate 
adjustments  to  prevent  duplication, 
(iii)  Alternative  minimum  tax.  To 
compute  the  alternative  minimum 
taxable  income  attributable  to  FFA  of  an 
Institution  for  any  taxable  year  under 
section  55,  the  rules  of  this  section,  and 
related  rules,  are  appUed  by  using 
alternative  minimum  tax  basis, 
deductions,  and  all  other  items  required 
to  be  taken  into  account.  All  other 
alternative  minimum  tax  provisions 
continue  to  apply. 

(7)  Earnings  and  profits.  FFA  that  is 
not  currently  included  in  income  under 
this  paragraph  (c)  is  included  in 
earnings  and  profits  for  all  purposes  of 
the  Internal  Revenue  Code  to  the  extent 
and  at  the  time  it  is  included  in  income 
under  this  paragraph  (c). 

(d)  Transfers  of  money  or  property  to 
Agency,  and  property  subject  to  a  Loss 
Guartmtee — (1)  Transfers  of  property  to 
Agency.  The  transfer  of  property  to 
Agency  or  a  Controlled  Entity  is  a 
taxable  sale  or  exchange  in  which  the 
Institution  is  treated  as  reafizing  an 
amount  equal  to — 

(i)  The  property's  fair  market  value;  or 

(ii)  For  property  subject  to  a  Loss 
Guarantee,  the  greater  of  the  property's 
fair  market  value  or  the  guaranteed 
value  or  price  at  which  the  property  can 
be  put  at  the  time  of  transfer. 

(2)  FFA  with  respect  to  property 
covered  by  a  Loss  Guarantee  other  than 
on  transfer  to  Agency,  (i)  FFA  provided 
pursuant  to  a  Loss  Guarantee  with 
respect  to  covered  property  is  included 
in  ^e  amount  realized  vriih  respect  to 
the  property  to  the  extent  the  total 
amount  realized  does  not  exceed  the 
greater  of — 

(A)  The  property's  fair  market  vedue; 
or 

(B)  The  guaranteed  value  or  price  at 
which  the  property  can  be  put  at  the 
time  of  transfer. 

(ii)  For  the  purposes  of  this  paragraph 
(d)(2),  references  to  an  amount  realized 
include  amounts  obtained  in  whole  or 
partial  satisfaction  of  loans,  amounts 
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obtained  by  virtue  of  charging  off  or 
marking  to  market  covered  property, 
and  other  amounts  similarly  related  to 
property,  whether  or  not  disposed  of. 

(3)  Treatment  of  FFA  received  in 
exchange  for  property.  FFA  included  in 
the  amount  realized  for  property  under 
this  paragraph  (d)  is  not  includible  in 
income  under  paragraph  (a)(1)  of  this 
section.  The  amount  realized  is  treated 
in  the  same  manner  as  if  realized  from 
a  person  other  than  Agency  or  a 
Controlled  Entity.  For  example,  gain 
attributable  to  FFA  received  with 
respect  to  a  capital  asset  retains  its 
character  as  capital  gain.  Similarly,  FFA 
received  with  respect  to  property  that 
has  been  charged  off  for  income  tax 
purposes  is  treated  as  a  recovery  to  the 
extent  of  the  amount  previously  charged 
off.  Any  FFA  provided  in  excess  of  the 
amount  reahzed  under  this  paragraph 
(d)  is  includible  in  income  under 
paragraph  (a)(1)  of  this  section. 

(4)  Adjustment  to  FFA—{i)  In  general. 
If  an  Institution  pays  or  transfers  money 
or  property  to  Agency  or  a  Controlled 
Entity,  the  amount  of  money  and  fair 
market  value  of  the  property  is  an 
adjustment  to  its  FFA  to  the  extent  the 
amount  paid  and  transferred  exceeds 
the  amount  of  money  and  fair  market 
value  of  property  Agency  or  a 
Controlled  Entity  provides  in  exchange. 

(ii)  Deposit  insurance.  This  paragraph 
(d)(4)  does  not  apply  to  amounts  paid  to 
Agency  with  respect  to  deposit 
insurance. 

(iii)  Treatment  of  an  interest  held  by 
Agency  or  a  Controlled  Entity— {A)  In 
general.  For  purposes  of  this  paragraph 
(d),  an  interest  described  in  §  1.597-3(b) 
is  not  treated  as  property  when 
transferred  by  the  issuer  to  Agency  ot  a 
Controlled  Entity  nor  when  acquired 
from  Agency  or  a  Controlled  Entity  by 
the  issuer. 

;  (B)  Dispositions  to  persons  other  than 
issuer.  On  the  date  Agency  or  a 
Controlled  Entity  transfers  an  interest 
described  in  §  1.597-3(b)  to  a  holder 
other  than  the  issuer,  Agency  or  a 
Controlled  Entity,  the  issuer  is  treated 
for  purposes  of  this  paragraph  (d)(4)  as 
having  transferred  to  Agency  an  amount 
of  money  equal  to  the  sum  of  the 
amount  of  money  and  the  fair  market 
value  of  property  that  was  paid  by  the 
new  holder  as  consideration  for  the 
interest. 

[iv)  Consolidated  groups.  For 
purposes  of  this  paragraph  (d),  an 
9Institution  will  be  treated  as  having 
made  any  transfer  to  Agency  or  a 
Controlled  Entity  that  was  made  by  any 
other  member  of  its  consolidated  group. 
The  consolidated  group  must  make 
appropriate  investment  basis 
adjustments  to  the  extent  the  member 


tnmsferring  money  or  other  property  is 
not  the  member  that  received  FFA. 

(5)  Maimer  of  making  adjustments  to 
FFA— ii)  Reduction  of  FFA  and  deferred 
FFA.  An  Institution  adjusts  its  FFA 
under  paragraph  (d)(4)  of  this  section  by 
reducing  in  the  following  order  and  in 
an  aggregate  amoimt  not  greater  than  the 
adjustment — 

(A)  The  amount  of  any  FFA  that  is 
otherwise  includible  in  income  for  the 
taxable  year  (before  appUcation  of 
paragraph  (c)  of  this  section);  and 

(B)  The  balance  (but  not  below  zero) 
in  the  deferred  FFA  account,  if  any, 
maintained  under  paragraph  (c)(4)  of 
this  section. 

(ii)  Deduction  of  excess  amounts.  If 
the  amount  of  the  adjustment  exceeds 
the  sum  of  the  amounts  described  in 
paragraph  (d)(5)  (i)  of  this  section,  the 
Institution  may  deduct  the  excess  to  the 
extent  the  deduction  does  not  exceed 
the  amount  of  FFA  included  in  income 
for  prior  taxable  years  reduced  by  the 
amount  of  deductions  allowable  under 
this  paragraph  (d)(5)(ii)  in  prior  taxable 
yeare. 

(iii)  Additional  adjustments.  Any 
adjustment  to  FFA  in  excess  of  the  sum 
of  the  amounts  described  in  paragraphs 
(d)(5)(i)  and  (ii)  of  this  section  is 
treated — 

(A)  By  an  Institution  other  than  a  New 
Entity  or  Acquiring,  as  a  deduction  of 
the  amount  in  excess  of  FFA  received 
that  is  required  to  be  transferred  to 
Agency  under  section  1 1(g)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1821(g));  or 

(B)  By  a  New  Entity  or  Acquiring,  as 
an  adjustment  to  the  purchase  price 
paid  in  the  Taxable  Transfer  (see 
§1.338(b>-3T). 

(e)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  Timing  of  inclusion  of  FFA  in 
income.  (1)  Institution  M,  a  calendar  year 
taxpayer  without  Continuing  Equity  because 
it  is  in  Agency  receivership,  is  not  a  member 
of  a  consolidated  group  and  has  not  been 
acquired  in  a  Taxable  Transfer.  On  January 
1, 1997,  M  has  assets  with  a  total  adjusted 
basis  of  $100  million  and  total  liabilities  of 
$120  million.  M's  deductions  do  not  exceed 
its  gross  income  (determined  without  regard 
to  FFA)  for  1997.  Agency  provides  $30 
million  of  FFA  to  M  in  1997.  The  amount  of 
this  FFA  that  M  must  include  in  income  in 
1997  is  limited  by  §  1.597-2(c)(2)  to  $20 
million,  the  amount  by  which  M's  liabilities 
($120  million)  exceed  the  total  adjusted  basis 
of  its  assets  (SlOO  million)  at  the  beginning 
of  the  taxable  year.  Pursuant  to  §  1.597- 
2(c)(4)(i),  M  must  establish  a  deferred  FFA 
account  for  the  remaining  $10  million. 

(ii)  If  Agency  instead  lends  M  the  $30 
million,  M's  indebtedness  to  Agency  is 
disregarded  and  the  results  are  the  same  as 
in  paragraph  (i)  of  this  Example  1.  Section 


597(c);  §$  1.597-l(b)  (defining  FFA)  and 
1.597-3(b). 

Example  2.  Transfer  of  property  to  Agency. 
(i)  Institution  M,  a  calendar  year  taxpayer 
without  Continuing  Equity  because  it  is  in 
Agency  receivership,  is  not  a  member  of  a 
consolidated  group  and  has  not  been 
acquired  in  a  Taxable  Transfer.  At  the 
beginning  of  1998,  M's  remaining  equity  is  SO 
and  M  has  a  deferred  FFA  account  of  $10 
million.  Agency  does  not  provide  any  FFA  to 
M  in  1998.  During  the  year,  M  transfers 
property  not  covered  by  a  Loss  Guarantee  to 
Agency  and  does  not  receive  any 
consideration.  The  property  has  an  adjusted 
basis  of  $5  million  and  a  fair  market  value 
of  $1  million  at  the  time  of  the  transfer.  M 
has  no  other  taxable  income  or  loss  in  1998. 

(ii)  Under  §  1.597-2(dKl).  M  is  0«ated  as 
selling  the  property  for  $1  million,  its  fair 
market  value,  thus  recognizing  a  S4  million 
loss  ($5  million-Sl  million).  La  addition, 
because  M  did  not  receive  any  consideration 
from  Agency,  under  §  1.597-2(d)(4)  M  has  an 
adjustment  to  FFA  of  $1  million,  the  amount 
by  which  the  fair  market  value  of  the 
transferred  property  ($1  million)  exceeds  the 
consideration  M  received  from  Agency  ($0). 
Because  no  FFA  is  provided  to  M  in  1998, 
this  adjustment  reduces  the  balance  of  M'a 
deferred  FFA  account  to  $9  million  ($10 
million-$l  million).  Section  1.597- 
2(d)(5)(i)(B).  Because  M's  $4  million  loss 
causes  M's  deductions  to  exceed  its  gross 
income  by  $4  million  in  1998  and  M  has  no 
remaining  equity,  under  §  1.597- 
2(c)(4}(iii)(A)  M  must  include  $4  million  of 
deferred  FFA  in  income,  and  must  decrease 
the  remaining  $9  million  balance  of  its 
deferred  FFA  account  by  the  same  amount, 
leaving  a  balance  of  $5  million. 

Example  3.  Loss  Guarantee.  Institution  Q, 
a  calendar  year  taxpayer,  sells  an  asset 
covered  by  a  Loss  Guarantee  to  an  unrelated 
third  party  for  $4,000.  Q's  adjusted  basis  in 
the  asset  at  the  time  of  sale  and  the  asset's 
guaranteed  value  are  both  $10,000.  Pursuant 
to  the  Loss  Guarantee,  Agency  pays  Q  $6,000 
($10,000-S4,000).  Q's  amount  realized  from 
the  sale  of  the  asset  is  $10,000  ($4,000  from 
the  third  party  and  $6,000  from  Agency). 
Section  1.597-2(d)(2).  Q  realizes  no  gain  or 
loss  on  the  sale  ($10,000-$10,000  =  $0),  and 
therefore  includes  none  of  the  $6,000  of  FTA 
it  receives  pursuant  to  the  Loss  Guarantee  in 
income.  Section  1.597-2(d)(3). 

f  1.507-3    Other  rules. 

(a)  Ownership  of  assets.  For  all 
income  tax  purposes,  an  Institution  is 
treated  as  the  owner  of  all  assets 
covered  by  a  Loss  Guarantee,  yield 
maintenance  agreement,  or  cost  to  carry 
or  cost  of  fimds  reimbursement 
agreement,  regardless  of  whether 
Agency  (or  a  Controlled  Entity) 
otherwise  would  be  treated  as  the  owner 
under  general  principles  of  income 
taxation. 

(b)  Debt  and  equity  interests  received 
by  Agency.  Debt  instruments,  stock, 
warrants,  or  other  rights  to  acquire  stock 
of  an  Institution  (or  any  of  its  affiliates) 
that  Agency  or  a  Controlled  Entity 
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receives  in  connecticMi|with  a 
transaction  in  which  FFA  is  provided 
are  not  treated  as  debt;  stock  or  other 
equity  interests  of  or  i*  the  issuer  for 
any  purpose  of  the  Intfnul  Revenue 
Ck>de  while  held  by  Aoency  or  a 
Controlled  Entity.  On  the  date  Agency 
or  a  Controlled  Entity  transfers  an 
interest  described  in  tids  paragraph  (b) 
to  a  holder  other  than  Agency  or  a 
Controlled  Entity,  the  interest  is  treated 
as  having  been  newly  issued  by  the 
issuer  to  the  holder  wjth  an  issue  price 
equal  to  the  siun  of  the  amount  of 
money  and  the  liair  market  value  of 
property  paid  by  the  Tpvt  holder  in 
exchange  for  the  interest. 

(c)  Agency  Obligations — (1)  In 
general.  Except  as  otherwise  provided 
in  this  paragraph  (c),  the  original  issue 
discount  rules  of  sections  1271  et  seq. 
apply  to  Agency  Obligations. 

(2)  Issue  price  ofA^ncy  Obligations 
foovided  as  Net  Worth  Assistance.  Hie 
issue  price  of  an  Ageqcy  ObUgation  that 
is  provided  as  Net  Viatfh  Assistance  and 
that  bears  interest  at  either  a  single  fixed 
rate  or  a  qualified  floating  rate  (and 
provides  for  no  contii^nt  pa3rments)  is 
the  lesser  of  the  siim  0f  the  present 
values  of  all  payments  due  under  the 
obligation,  discounted  at  a  rate  equal  to 
the  applicable  Federal  rate  (within  the 
meaning  of  section  1274(d)  (1)  and  (3)) 
in  effect  for  the  date  of  issuance,  or  the 
stated  principal  amount  of  the 
obligation.  The  issue  |>rice  of  an  Agency 
Obl^ation  that  bears  «  qualified  floating 
rate  of  interest  (within  the  meaning  of 

§  1.1275-5(b))  is  determined  by  treating 
the  obUgation  as  bearing  a  fijc^  rate  of 
interest  equal  to  the  rate  in  effect  on  the 
date  of  issuance  under  the  obligation. 

(3)  Adjustments  to  principal  amount. 
Except  as  provided  in|  $  1.597- 
5(d)(2)(iv),  this  pafagtaph  (cK3)  applies 
if  Agency  modifies  ori  exchanges  an 
Agency  ObUgation  provided  as  Net 
Worth  Assistance  (or  a  successor 
obligation).  The  issue  price  of  the 
modified  or  new  Agency  ObUgation  is 
determined  under  paiagraphs  (c)  (1)  and 
(2)  of  this  section.  If  t)ie  issue  price  is 
greater  than  the  adjusted  issue  price  of 
the  existing  Agency  ObUgation,  the 
difference  is  treated  as  FFA.  If  the  issue 
price  is  less  than  the  sdjiisted  issue 
price  of  the  existing  Agency  ObUgation, 
the  difference  is  treated  as  an 
adjustment  to  FFA  imder  8 1.597- 
2(d)(4). 

(d)  Successors.  To  fee  extent 
necessary  to  effectual|e  the  purposes  of 
the  regulations  imdei  section  597,  an 
entity's  treatment  under  the  regulations 
appUes  to  its  successor.  A  successor 
includes  a  transferee  in  a  transaction  to 
which  section  381(a)  appUes  or  a  Bridge 
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Bank  to  which  another  Bridge  Bank 
transfers  deposit  UabiUties. 

(e)  Lass  disallowance.  For  purposes  of 
§  1.1502-20,  FFA  and  the  amoimt 
described  in  §  1.597-4(g)(3)  are  treated 
as  an  extraordinary  gain  disposition 
within  the  meaning  of  §  1.1502- 
20(c)(2)(i)  and  a  Taxable  Transfer  is 
treated  as  an  appUcable  asset 
acquisition  under  section  1060(c)  within 
the  meaning  of  §  1.1502- 
20(c)(2)(i)(A)(4). 

(f)  Losses  and  deductions  with  respect 
to  covered  assets.  Prior  to  the 
disposition  of  an  asset  covered  by  a  Loss 
Guarantee,  the  asset  cannot  be  charged 
off.  marked  to  a  market  value, 
depreciated,  amortized,  or  otherwise 
treated  in  a  manner  that  supposes  an 
actual  or  possible  diminution  of  value 
below  the  greater  of  the  asset's  highest 
guaranteed  value  or  the  highest  price  at 
which  the  asset  can  beput. 

(g)  Anti-abuse  rule.  Tne  regulations 
under  section  597  must  be  appUed  in  a 
manner  consistent  with  the  piuposes  of 
section  597.  Accordingly,  if,  in 
structxuing  or  engaging  in  any 
transaction,  a  principal  purpose  is  to 
achieve  a  tax  result  diat  is  inconsistent 
with  the  purposes  of  section  597  and  the 
regulations  thereunder,  the 
Commissioner  can  make  appropriate 
adjtistments  to  income,  deductions  and 
other  items  that  would  be  consistent 
with  those  purposes. 

{1^7-4    Brfdge  Banks  and  Agency 
Control. 

(a)  Scope.  This  s«:tion  provides  rules 
that  apply  to  a  Bridge  Bank  or  other 
Institution  imder  Agency  Control  and  to 
transactions  in  which  an  Institution 
transfers  deposit  UabiUties  (whether  or 
not  the  Institution  also  transfers  assets) 
to  a  Bridge  Bank. 

(b)  Status  as  taxpayer.  A  Bridge  Bank 
or  other  Institution  under  Agency 
Control  is  a  corporation  within  the 
meaning  of  section  7701(a)(3)  for  all 
purposes  of  the  Internal  Revenue  Code 
and  is  subject  to  all  Internal  Revenue 
Code  provisions  that  generally  apply  to 
corporations,  including  those  relating  to 
methods  of  accounting  and  to 
requirements  for  filing  returns,  even  if 
Agency  owns  stock  of  the  Institution. 

(c)  No  section  382  ownership  change. 
The  imposition  of  Agency  Control,  the 
canceUation  of  Institution  stock  by 
Agency,  a  transaction  in  which  an 
InstituticHi  transfers  deposit  UabiUties  to 
a  Bridge  Bank,  and  an  election  under 
paragraph  (g)  of  this  section  are 
disregarded  in  determining  whether  an 
ownership  change  has  occurred  within 
the  meaning  of  section  382(g). 

(d)  Trans/ers  to  Bridge  Banks — (1)  In 
general.  Except  as  otherwise  provided 


in  paragraph  (g)  of  this  section,  the  rules 
of  this  paragraph  (d)  apply  to  transfers 
to  Bridge  Banks.  In  general,  a  Bridge 
Bank  and  its  associated  Residual  &itity 
are  together  treated  as  the  successor 
entity  to  the  transferring  Institution.  If 
an  Institution  transfers  deposit 
UabiUties  to  a  Bridge  Bank  (whether  or 
not  it  also  transfers  assets),  the 
Institution  recognizes  no  gain  or  loss  on 
the  transfer  and  the  Bridge  Bank 
succeeds  to  the  transferring  Institution's 
basis  in  any  transferred  assets.  The 
associated  Residual  Entity  retains  its 
basis  in  any  assets  it  continues  to  hold. 
Inunediately  after  the  transfer,  the 
Bridge  Bank  succeeds  to  and  takes  into 
accovmt  the  transferring  Institution's 
items  described  in  section  381(c) 
(subject  to  the  conditions  and 
limitations  specified  in  section  381(c)), 
taxpayer  identification  number  ("TIN"), 
deferred  FFA  accoimt,  and  account 
receivable  for  future  FFA  as  described 
in  paragraph  (g)(4)(ii)  of  this  section. 
The  Bridge  Bank  also  succeeds  to  and 
continues  the  transferring  Institution's 
taxable  year. 

(2)  Transfers  to  a  Bridge  Bank  from 
multiple  Institutions.  If  two  or  more 
Institutions  transfer  deposit  UabiUties  to 
the  same  Bridge  Bank,  the  rules  in 
paragraph  (d)(1)  of  this  section  are 
modified  to  the  extent  provided  in  this 
para^aph  (d)(2).  The  Bridge  Bank 
succeeds  to  the  TIN  and  continues  the 
taxable  year  of  the  Institution  that 
transfers  the  largest  amount  of  deposits. 
The  taxable  years  of  the  other 
transferring  Institutions  close  at  the  time 
of  the  transfer.  If  all  the  transferor 
Institutions  are  members  of  the  same 
consoUdated  group,  the  Bridge  Bank's 
carryback  of  losses  to  the  Institution  that 
transfers  the  largest  amount  of  deposits 
is  not  limited  by  section  381(b)(3).  The 
limitations  of  section  381(b)(3)  do  apply 
to  the  Bridge  Bank's  carrybacks  of  losses 
to  all  other  transferor  Institutions.  If  the 
transferor  Institutions  are  not  aU 
members  of  the  same  consoUdated 
group,  the  limitations  of  section 
381(b)(3)  apply  with  respect  to  all 
transferor  Institutions.  See  paragraph 
(g)(6)(U)  of  this  section  for  additional 
rules  that  apply  if  two  or  more 
Institutions  that  are  not  members  of  the 
same  consoUdated  group  transfer 
deposit  UabiUties  to  the  same  Bridge 
Bank. 

(e)  Treatment  of  Bridge  Bank  and 
Residual  Entity  as  a  single  entity.  A 
Bridge  Bank  and  its  associated  Residual 
Entity  or  Entities  are  treated  as  a  single 
entity  for  income  tax  purposes  and  must 
file  a  single  combined  income  tax 
retiun.  The  Bridge  Bank  is  responsible 
for  fiUng  all  income  tax  returns  and 
statements  for  this  single  entity  and  is 


the  agent  of  each  associated  Residual 
Entity  to  the  same  extent  as  if  the  Bridge 
Bank  were  the  common  parent  of  a 
consoUdated  group  including  the 
Residual  Entity.  TTie  term  Institution 
includes  a  Residual  Entity  that  files  a 
combined  return  with  its  associated 
Bridge  Bank. 

(f)  Rules  applicable  to  members  of 
consolidated  groups — (1)  Status  as 
members.  Uidess  an  election  is  made 
under  paragraph  (g)  of  this  section. 
Agency  Control  of  an  Institution  does 
not  terminate  the  Institution's 
membership  in  a  consoUdated  group. 
Stock  of  a  subsidiary  that  is  canceled  by 
Agency  is  treated  as  held  by  the 
members  of  the  consoUdated  group  that 
held  the  stock  prior  to  its  canceUation. 
If  an  Institution  is  a  member  of  a 
consoUdated  group  immediately  before 
it  transfera  deposit  UabiUties  to  a  Bridge 
Bank,  the  Bridge  Bank  succeeds  to  the 
Institution's  status  as  the  common 
parent  or,  luiless  an  election  is  made 
under  paragraph  (g)  of  this  section,  as  a 
subsidiary  of  the  group.  If  a  Bridge  Bank 
succeeds  to  an  Institution's  status  as  a 
subsidiary,  its  stock  is  treated  as  held  by 
the  shareholders  of  the  transferring 
Institution,  and  the  stock  basis  or  excess 
loss  accoimt  of  the  Institution  carries 
over  to  the  Bridge  Bank.  A  Bridge  Bank 
is  treated  as  owning  stock  owned  by  its 
associated  Residual  Entities,  including 
for  purposes  of  determining 
memberehip  in  an  affiUated  group. 

(2)  No  30-day  election  to  be  excluded 
from  consolidated  group.  Neither  an 
Institution  nor  any  of  its  ConsoUdated 
Subsidiaries  may  be  excluded  from  a 
consoUdated  group  for  a  taxable  year 
under  §  1.1502-7^)(5)(ii).  as  contained 
in  26  CFR  part  1  edition  revised  April 

'  1. 1994,  if  the  Institution  is  imder 
Agency  Control  at  any  time  during  the 
year. 

(3)  Coordination  with  consolidated 
return  regulations.  The  provisions  of  the 
regulations  under  section  597  take 
precedence  over  confUcting  provisions 
in  the  regulations  under  section  1502. 

(g)  Elective  disaffiliation — (1)  In 
general.  A  consoUdated  group  of  which 
an  Institution  is  a  subsidiary  may  elect 
irrevocably  not  to  include  the 
Institution  in  its  affiUated  group  if  the 
Institution  is  placed  in  Agency 
receivership  (whether  or  not  assets  or 
deposit  UabiUties  of  the  Institution  are 
transferred  to  a  Bridge  Bank).  See 
paragraph  (g)(6)  of  this  section  for 
drciunstances  under  which  a 
consolidated  group  is  deemed  to  make 
this  election. 

(2)  Consequences  of  election.  If  the 
election  under  this  paragraph  (g)  is 
made  with  respect  to  an  Institution,  the 
following  consequences  occur 


inunediately  before  the  subsidiary 
Institution  to  which  the  election  appUes 
is  placed  in  Agency  receivership  (or,  in 
the  case  of  a  deemed  election  under 
paragraph  (g)(6)  of  this  section, 
immediately  before  the  consolidated 
group  is  deemed  to  make  the  election) 
and  in  the  foUowing  order — 

(i)  All  adjustments  of  the  Institution 
and  its  ConsoUdated  Subsidiaries  under 
section  481  are  accelerated; 

(ii)  Deferred  intercompany  gains  and 
losses  with  respect  to  the  Institution  and 
its  ConsoUdated  Subsidiaries  are  taken 
into  account  and  the  Institution  and  its 
Consolidated  Subsidiaries  take  into 
account  any  other  items  required  under 
the  regulations  under  section  1502  for 
members  that  become  nonmembers 
writhin  the  meaning  of  §  1.1502-32(d)(4); 

(iu)  The  taxable  year  of  the  Institution 
and  its  ConsoUdated  Subsidiaries  closes 
and  the  Institution  includes  the  amount 
described  in  paragraph  (g)(3)  of  this 
section  in  income  as  ordinary  income  as 
its  last  item  for  that  taxable  year; 

(iv)  The  members  of  the  consoUdated 
group  owning  the  common  stock  of  the 
Institution  include  in  income  any  excess 
loss  account  with  respect  to  the 
Institution's  stock  under  §  1.1502-19 
and  any  other  items  required  under  the 
regulations  under  section  1502  for 
members  that  own  stock  of  corporations 
that  become  nonmembere  within  the 
meaning  of  §  1.1502-32(d)(4);  and 

(v)  If  tne  Institution's  liabilities 
exceed  the  aggregate  fair  market  value  of 
its  assets  on  the  date  the  Institution  is 
placed  in  Agency  receivership  (or,  in 
the  case  of  a  deemed  election  under 
paragraph  (g)(6)  of  this  section,  on  the 
date  the  consoUdated  group  is  deemed 
to  make  the  election),  the  members  of 
the  consoUdated  group  treat  their  stock 
in  the  Institution  as  worthless.  (See 
§§  1.337(d)-l  and  1.1502-20  for 
potential  limitations  on  the  group's 
worthless  stock  deduction.)  In  all  other 
cases,  the  consoUdated  group  will  be 
treated  as  owning  stock  of  a  nonmember 
corporation  until  such  stock  is  disposed 
of  or  becomes  worthless  under  rules 
otherwise  applicable. 

(3)  Toll  cnarge.  The  amount  described 
in  this  paragraph  (g)(3)  is  the  excess  of 
the  Institution's  UabiUties  over  the 
adjusted  bases  of  its  assets  inunediately 
before  the  Institution  is  placed  in 
Agency  receivership  (or.  in  the  case  of 
a  deemed  election  under  paragraph 
(g)(6)  of  this  secticMi,  immediately  before 
the  consolidated  group  is  deemed  to 
make  the  election).  In  computing  this 
amount,  the  adjusted  bases  of  an 
Institution's  assets  are  reduced  by  the 
amount  of  the  Institution's  reserves  for 
bad  debts  under  section  585  or  593, 
other  ihan  supplemental  reserves  under 


section  593.  For  purposes  of  this 
paragraph  (g)(3).  an  Institution  is  treated 
as  a  single  entity  that  includes  the  assets 
and  UabiUties  of  its  ConsoUdated 
Subsidiaries,  with  appropriate 
adjustments  to  prevent  dupUcation.  The 
amount  described  in  this  paragraph 
(g)(3)  for  alternative  minimum  tax 
purposes  is  determined  using 
alternative  minimum  tax  basis, 
deductions,  and  aU  other  items  required 
to  l>e  taken  into  account.  In  computing 
the  increase  in  the  group's  taxable 
income  or  alternative  minimum  taxable 
income,  sections  56(d)(1).  382  and  383 
and  §§  1.1502-15. 1.1502-21  and 
1.1502-22  do  not  Umit  the  use  of  the 
attributes  of  the  Institution  and  its 
ConsoUdated  Subsidiaries  to  the  extent, 
if  any.  that  the  inclusion  of  the  amount 
described  in  this  paragraph  (g)(3)  in 
income  would  result  in  the  group 
having  taxable  income  or  alternative 
minimum  taxable  income  (determined 
without  regard  to  this  sentence)  for  the 
taxable  year.  The  preceding  sentence 
does  not  apply  to  any  limitation  under 
section  382  or  383  or  §§  1.1502-15, 
1.1502-21,  or  1.1502-22  that  arose  in 
connection  with  or  prior  to  a 
corporation  becoming  a  Consolidated 
Subsidiary  of  the  Institution. 

(4)  Treatment  of  Institutions  after 
disaffiliation — (i)  In  general.  If  the 
election  under  this  paragraph  (g)  is 
made  with  respect  to  an  Institution, 
immediately  after  the  Institution  is 
placed  in  Agency  receivership  (or,  in 
the  case  of  a  deemed  election  under 
paragraph  (g)(6)  of  this  section, 
immediately  after  the  consoUdated 
group  is  deemed  to  make  the  election), 
the  Institution  and  each  of  its 
ConsoUdated  Subsidiaries  are  treated  for 
income  tax  purposes  as  new 
corporations  that  are  not  members  of  the 
electing  group's  affiUated  group.  Each 
new  corporation  retains  the  TIN  of  the 
corresponding  disaffiliated  corporation 
and  is  treated  as  having  received  the 
assets  and  UabiUties  of  the 
corresponding  disaffiliated  corporation 
in  a  transaction  to  which  section  351 
appUes  (and  in  which  no  gain  was 
recognized  under  section  357(c)  or 
otherwise).  Thus,  the  new  corporation 
has  no  net  operating  or  capital  loss 
carryforwards.  An  election  under  this 
paragraph  (g)  does  not  terminate  the 
single  entity  treatment  of  a  Bridge  Bank 
and  its  Residual  Entities  provided  in 
paragraph  (e)  of  this  section. 

{ii]  FFA.  A  new  Institution  is  treated 
as  having  a  non-  interest  bearing, 
nontransferable  accoimt  receivable  for 
future  FFA  with  a  basis  equal  to  the 
amount  described  in  paragraph  (g)(3)  of 
this  section.  If  a  disaffiUated  Institution 
has  a  deferred  FFA  account  at  the  time 
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of  its  disaffiliaticm,  the  coiresponding 
new  Institution  succeeds  to  and  takes 
into  accoimt  that  defenbd  FFA  accotmt. 

(iii)  Filing  ofcc^  'oUiated  returns.  If 
a  disaffiliated  Instituticn  has 
ConsoUdated  Subsidiaites  at  the  time  of 
its  disaffiliation,  the  co^iespcHiding  new 
Institution  is  required  tb  file  a 
coDsoUdated  income  tax  return  with  the 
subsidiaries  in  accordance  with  the 
regulations  under  section  1502. 

liv)  Status  as  Institu^on.  If  an 
Institution  iaxiisaffiliatad  under  this 
paragraph  (g),  the  resulting  new 
corporation  is  treated  as  an  Institution 
for  purposes  of  the  regulations  under 
section  597  regardless  of  whether  it  is  a 
bank  or  domestic  building  and  loan 
association  within  the  (leaning  of 
section  597. 

(v)  Loss  carrybacks,  fo  the  extoat  a 
carryback  of  losses  woUld  result  in  a 
refund  being  paid  to  a  ^duciary  under 
section  6402(i).  an  Institution  or 
Consolidated  Subsidise  with  respect  to 
which  an  election  undar  this  paragraph 
(g)  (other  than  under  paragraph  (g)(6)(ii) 
of  this  section)  applies  is  allowed  to 
carry  back  losses  as  if  the  Institution  or 
ConsoUdated  Subsidia^  had  omtinued 
to  be  a  member  of  the  oonsohdated 
group  that  made  the  election. 

[5]  Affirmative  election — (i)  Origina} 
Institution — (A)  Mannar  of  making 
election.  Except  as  otherwise  provided 
in  paragraph  (g)(6)  of  tiis  section,  a 
ConsoUdated  group  mavces  the  election 
provided  by  this  paragraph  (g)  by 
sending  a  written  statement  by  certified 
mail  to  the  affected  In^itution  on  or 
before  the  later  of  120  iays  after  its 
placement  in  Agency  receivership  or 
May  31, 1996.  Tlie  statement  must 
contain  the  following  Ibgend  at  the  top 
of  the  page:  "THIS  IS  AN  ELECTION 
UNDER  §  1.597-4(g)  TO  EXCLUDE  THE 
BELOW-REFERENCED  INSTITUTION 
AND  CONSOLIDATED  SUBSIDL\RIES 
FROM  THE  AFFflJATED  GROUP,"  and 
must  include  the  names  and  taxpayer 
identification  nimibers  of  the  common 
parent  and  of  the  Institution  and 
ConsoUdated  Subsidia^es  to  which  the 
election  appUes,  and  the  date  on  which 
the  Institution  was  placed  in  Agency 
receivership.  The  conaoUdated  group 
must  send  a  similar  statement  to  all 
subsidiary  Institutions!  placed  in  Agency 
receivership  during  the  consistency 
period  described  in  pa)ragraph  (g)(5)(ii) 
of  this  section.  (Failur^  to  satisfy  the 
-  requirement  in  the  preceding  sentence, 
however,  does  not  invaUdate  the 
election  with  respect  to  any  subsidiary 
Institution  placed  in  i\gency 
receivership  during  th^  consistency 
period  described  in  patragraph  (g)(5)(ii) 
of  this  section.)  The  consoUdated  group 
must  include  a  copy  of  any  election 
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statement  and  accompanjring  certified 
mail  receipt  as  part  of  its  first  income 
tax  return  filed  after  the  due  date  under 
this  paragraph  (g)(5)  for  such  statement. 
A  statement  must  be  attached  to  this 
return  indicating  that  the  individual 
who  signed  the  election  was  authorized 
to  do  so  on  behalf  of  the  consoUdated 
group.  Agency  cannot  make  this 
election  imder  the  authority  of  section 
6402(i)  or  otherwise. 

(B)  Consistency  limitation  on 
affirmative  elections.  A  consoUdated 
group  may  make  an  affirmative  election 
under  this  paragraph  (g)(5)  with  respect 
to  a  subsidiary  Institution  placed  in 
Agency  receivership  only  if  the  group 
made,  or  is  deemed  to  have  made,  the 
election  under  this  paragraph  (g)  with 
respect  to  every  sutKsidiary  Institution  of 
the  group  placed  in  Agency  receivership 
on  or  after  May  10, 1989  and  within  five 
years  preceding  the  date  the  subject 
Institution  was  placed  in  Agency 
receivership. 

(u)  Effect  on  Institutions  placed  in 
receivership  simultaneously  or 
subsequently.  An  election  under  this 
paragraph  (g),  other  than  under 
paragraph  (g)(6)(u)  of  this  section, 
appUes  to  the  Institution  with  respect  to 
which  the  election  is  made  or  deemed 
made  (the  original  Institution)  and  each 
subsidiary  Institution  of  the  group 
placed  in  Agency  receivership  or 
deconsoUdated  in  contemplation  of 
Agency  Control  or  the  receipt  of  FFA 
simultaneously  with  the  original 
Institution  or  within  five  years 
thereafter. 

(6)  Deemed  Election — (i) 
Deconsolidations  in  contemplation.  If 
one  or  more  members  of  a  consolidated 
group  deOonsoUdate  (within  the 
meaning  of  §  1.1502-19(c)(l)(u)(B))  a 
subsidiary  Institution  in  contemplation 
of  Agency  Control  or  the  receipt  of  FFA, 
the  consoUdated  group  is  deemed  to 
make  the  election  described  in  this 
paragraph  (g)  with  respect  to  the 
Institution  on  the  date  the 
deconsolidation  occurs.  A  subsidiary 
Institution  is  conclusively  presumed  to 
have  been  deconsoUdated  in 
contemplation  of  Agency  Control  or  the 
receipt  of  FFA  if  either  event  occurs 
within  six  months  after  the 
deconsolidation. 

(ii)  Transfers  to  a  Bridge  Bank  from 
multiple  groups.  On  the  day  an 
Institution's  transfer  of  deposit 
Uabilities  to  a  Bridge  Bank  results  in  the 
Bridge  Bank  holding  deposit  UabiUties 
from  both  a  subsidiary  Institution  and 
an  Institution  not  included  in  the 
subsidiary  Institution's  consoUdated 
group,  each  consolidated  group  of 
which  a  transferring  Institution  or  the 
Bridge  Bank  is  a  subsidiary  is  deemed 


to  make  the  election  described  in  this 
paragraph  (g)  with  respect  to  its 
subsidiary  Institution.  If  deposit 
UabiUties  of  another  Institution  that  is  a 
subsidiary  member  of  any  consoUdated 
group  subsequently  are  transferred  to 
the  Bridge  Bank,  the  consoUdated  group 
of  which  the  Institution  is  a  subsidiary 
is  deemed  to  make  the  election 
described  in  this  paragraph  (g)  with 
respect  to  that  Institution  at  the  time  of 
the  subsequent  transfer. 

(h)  Examples.  The  foUowing  examples 
iUustrate  the  provisions  of  this  section: 

Facts.  Conwiation  X,  the  common  parent 
of  a  consolidated  group,  owns  aU  the  stock 
(with  a  basis  of  $4  million)  of  Institution  M, 
an  insolvent  Institution  with  no  Consolidated 
Subsidiaries.  At  the  close  of  business  on 
April  30, 1996,  M  has  S4  million  of  deposit 
Uabilities,  $1  million  of  other  liabilities,  and 
assets  with  an  adjusted  basis  of  $4  million 
and  a  faai  market  value  of  $3  million. 

Example  1.  Effect  of  receivership  on 
consolidation.  On  May  1, 1996,  Agency 
places  M  in  receivership  and  begins 
liquidating  M.  X  does  not  make  an  election 
under  §  1.597-4(g).  M  remains  a  member  of 
the  X  consolidated  group  after  May  1, 1996. 
Section  1.597-4(f)(l). 

Example  2.  Effect  of  Bridge  Bank  on 
consolidation — (i)  Additional  facts.  On  May 
1, 1996,  Agency  places  M  in  receivership  and 
causes  M  to  transfer  all  of  its  assets  and 
deposit  liabilities  to  Bridge  Bank  MB. 

(ii)  Consequences  without  an  election  to 
disaffiliate.  M  recognizes  no  gain  or  loss  from 
the  transfer  and  MB  succeeds  to  M's  basis  in 
the  transferred  assets,  M's  items  described  in 
section  381(c)  (subject  to  the  conditions  and 
limitations  specified  in  section  381(c))  and 
TIN.  Section  1.597-4(dHl).  (If  M  had  a 
deferred  FFA  accoimt,  MB  would  also 
succeed  to  that  account.  Section  1.597- 
4(d)(1).)  MB  continues  M's  taxable  year  and 
succeeds  to  M's  status  as  a  member  of  the  X 
consolidated  group  after  May  1, 1996. 
Section  1.597-4  (d)(1)  and  (f).  MB  and  M  are 
treated  as  a  single  entity  for  income  tax 
purposes.  Section  1.597-4(e). 

(iii)  Consequences  with  an  election  to 
disaffiliate.  If.  on  July  1, 1996.  X  makes  an 
election  under  §  1.597-4(g)  with  respect  to 
M,  the  following  consequences  are  treated  as 
occurring  immediately  before  M  was  placed 
in  Agency  receivership.  M  must  include  $1 
million  ($5  million  of  liabilities — $4  million 
of  adjusted  basis)  in  income  as  of  May  1, 
1996.  Section  1.597-4(g)  (2)  and  (3).  M  is 
then  treated  as  a'  new  corporation  that  is  not 
a  member  of  the  X  consolidated  group  and 
that  has  assets  (including  a  $1  million 
account  receivable  for  future  FFA)  with  a 
basis  of  S5  million  and  S5  million  of 
liabilities  received  from  disaffiliated 
corporation  M  in  a  section  351  transaction. 
New  corporation  M  retains  the  TIN  of 
disaffiliated  corporation  M.  Section  1.597- 
4(g)(4).  Immediately  after  the  disaffiliation, 
new  corporation  M  is  treated  as  transferring 
its  assets  and  deposit  liabilities  to  Bridge 
Bank  MB.  New  corporation  M  recognizes  no 
gain  or  loss  frtim  the  transfer  and  MB 
succeeds  to  M's  TIN  and  taxable  year. 


Section  l.sg7-4(d)(l).  Bridge  Bank  MB  is 
treated' as  a  single  entity  that  includes  M  and 
has  $5  million  of  liabilities,  an  account 
receivable  for  future  FFA  with  a  basis  of  $1 
milUon,  and  other  assets  with  a  basis  of  S4 
million.  Section  1.597--4(d)(l). 

f1,507-«   Taxable  Trwistora. 

(a)  Taxable  Transfers — (1)  Defined. 
The  term  Taxable  Transfer  means — 

(i)  A  transaction  in  which  an  entity 
transfers  to  a  transferee  other  than  a 
Bridge  Bank — 

(A)  Any  deposit  liability  (whether  or 
not  the  Institution  also  transfers  assets), 
if  FFA  is  provided  in  connection  with 
the  transaction;  or 

(B)  Any  asset  for  which  Agency  or  a 
Controlled  Entity  has  any  financial 
obUgation  (e.g.,  pursuant  to  a  Loss 
Guarantee  or  Agency  Obligation);  or 

(ii)  A  deemed  transfer  of  assets 
described  in  paragraph  (b)  of  this 
section. 

(2)  Scope.  This  section  provides  rules 
governing  Taxable  Transfers.  Rules 
applicable  to  both  actual  and  deemed 
asset  acquisitions  are  provided  in 
paragraphs  (c)  and  (d)  of  this  section. 
Special  rules  applicable  only  to  deemed 
asset  acquisitions  are  provided  in 
paragraph  (e)  of  this  section. 

(b)  Deemed  asset  acquisitions  upon 
stock  purchase— (1)  In  general.  In  a 
deemed  transfer  of  assets  under  this 
paragraph  (b),  an  Institution  (including 
a  Bridge  Bank  or  a  Residual  Entity)  or 
a  ConsoUdated  Subsidiary  of  the 
Institution  (the  Old  Entity)  is  treated  as 
selling  all  of  its  assets  in  a  single 
transaction  and  is  treated  as  a  new 
corporation  (the  New  Entity)  that 
purchases  all  of  the  Old  Entity's  assets 
at  the  close  of  the  day  immediately 
preceding  the  occurrence  of  an  event 
described  in  paragraph  (b)(2)  of  this 
section.  However,  sxich  an  event  results 
in  a  deemed  transfer  of  assets  under  this 
paragraph  (b)  only  if  it  occurs — 

(i)  In  connection  with  a  transaction  in 
which  FFA  is  provided; 

(u)  While  the  Old  Entity  is  a  Bridge 
Bank; 

(iii)  While  the  Old  Entity  has  a 
positive  balance  in  a  deferred  FFA 
account  (see  §  1.597-2(c)(4)(v)  regarding 
the  optional  accelerated  recapture  of 
deferred  FFA);  or 

(iv)  With  respect  to  a  ConsoUdated 
Subsidiary,  wlUle  the  Institution  of 
-which  it  is  a  ConsoUdated  Subsidiary  is 
imder  Agency  Control. 

(2)  Events.  A  lieemed  transfer  of  assets 
under  this  paragraph  (b)  results  if  the 
Old  Entity— 

(i)  Becomes  a  non-member  v«thin  the 
meaning  of  §  1.1502-32(d)(4)  of  its 
consolidated  group  (other  than  pursuant 
to  an  election  imder  §  1.597-4(g)): 


(ii)  Becomes  a  member  of  an  affiUated 
group  of  which  it  was  not  previously  a 
member  (other  than  pursuant  to  an 
election  under  §  1.597-4(g));  or 

(iii)  Issues  stock  such  that  the  stock 
that  was  outstanding  before  the 
imposition  of  Agency  Control  or  the 
occurrence  of  any  transaction  in 
connection  with  the  provision  of  FFA 
represents  50  percent  or  less  of  the  vote 
or  value  of  its  outstanding  stock 
(disregarding  stock  described  in  section 
1504(a)(4)  and  stock  owned  by  Agency 
or  a  ControUed  Entity). 

(3)  Bridge  Banks  and  Residual 
Entities.  If  a  Bridge  Bank  is  treated  as 
selling  all  of  its  assets  to  a  New  Entity 
under  this  paragraph  (b),  each 
associated  Residual  Entity  is  treated  as 
simultaneously  selling  its  assets  to  a 
New  Entity  in  a  Taxable  Transfer 
described  in  this  paragraph  (b). 

(c)  Treatment  of  transferor— (1)  FFA 
in  connection  with  a  Taxable  Transfer. 
A  transferor  in  a  Taxable  Transfer  is 
treated  as  having  directly  received 
immediately  before  a  Taxable  Transfer 
any  Net  Worth  Assistance  that  Agency 
provides  to  the  New  Entity  or  Acquiring 
in  connection  with  the  transfer.  (See 
§  1.597-2  (a)  and  (c)  for  rules  regarding 
the  inclusion  of  FFA  in  income  and 
§  1.597-2(a)(l)  for  related  rules 
regarding  FFA  provided  to 
shareholders.)  The  Net  Worth 
Assistance  is  treated  as  an  asset  of  the 
transferor  that  is  sold  to  the  New  Entity 
or  Acquiring  in  the  Taxable  Transfer. 

(2)  Amount  realized  in  a  Taxable 
Transfer.  In  a  Taxable  Transfer 
described  in  paragraph  (a)(l)(i)  of  this 
section,  the  amount  realized  is 
determined  under  section  1001(b)  by 
reference  to  the  consideration  paid  for 
the  assets.  In  a  Taxable  Transfer 
described  in  paragraph  (a)(l)(ii)  of  this 
section,  the  amount  reaUzed  is  the  sum 
of  the  grossed-up  basis  of  the  stock 
acquired  in  connection  vwth  the  Taxable 
Transfer  (excluding  stock  acquired  from 
the  Old  or  New  Entity),  plus  the  amount 
of  UabiUties  assumed  or  taken  subject  to 
in  the  deemed  transfer,  plus  other 
relevant  items.  The  grossed-up  basis  of 
the  acquired  stock  equals  the  acquirors' 
basis  in  the  acquired  stock  divided  by 
the  percentage  of  the  Old  Entity's  stock 
(by  value)  attributable  to  the  acquired 

stock. 

(3)  Allocation  of  amount  realized — (i) 
In  general.  The  amount  realized  under 
paragraph  (c)(2)  of  this  section  is 
allocated  among  the  assets  transferred  in 
the  Taxable  Transfer  in  the  same 
manner  as  amounts  are  aUocated  among 
assets  under  §  1.338(b)-2T  (b),  (c)(1)  and 

(2). 
(u)  Modifications  to  general  rule.  This 

paragraph  (c)(3)(ii)  modifies  certain  of 


the  aUocation  rules  of  paragraph  (c)(3)(i) 
of  this  section.  Agency  Obligations  and 
assets  covered  by  Loss  Guarantees  in  the 
hands  of  the  New  Entity  or  Acquiring 
are  treated  as  Class  II  assets.  Stock  of  a 
ConsoUdated  Subsidiary  is  treated  as  a 
Class  n  asset  to  the  extent  the  feir 
market  value  of  the  ConsoUdated 
Subsidiary's  Class  I  and  Class  II  assets 
exceeds  the  amount  of  its  UabiUties.  The 
feir  market  value  of  an  Agency 
ObUgation  is  deemed  to  equal  its 
adjusted  issue  price  immediately  before 
the  Taxable  Transfer.  The  feir  market 
value  of  an  asset  covered  by  a  Loss 
Guarantee  immediately  after  the  Taxable 
Transfer  is  deemed  to  be  not  less  than 
the  greater  of  the  asset's  highest 
guaranteed  value  or  the  highest  price  at 
which  the  asset  can  be  put. 

(d)  Treatment  of  a  New  Entity  and 
Acquiring — (1)  Purchase  price.  The 
purchase  price  for  assets  acquired  in  a 
Taxable  Transfer  described  in  paragraph 
(a)(l)(i)  of  this  section  is  the  cost  of  the 
assets  acquired.  See  §  1.1060-lT(c)(l). 
The  purchase  price  for  assets  acquired 
in  a  Taxable  Transfer  described  in 
paragraph  (a)(l)(ii)  of  this  section  is  the 
simi  of  the  grossed-up  basis  of  the  stock 
acquired  in  connection  with  the  Taxable 
Transfer  (excluding  stock  acquired  from 
the  Old  or  New  Entity),  plus  the  amount 
of  UabiUties  assumed  or  taken  subject  to 
in  the  deemed  transfer,  plus  other 
relevant  items.  The  grossed-up  basis  of 
the  acquired  stock  equals  the  acquirors' 
basis  in  the  acquired  stock  divided  by 
the  percentage  of  the  Old  Entity's  stock 
(by  value)  attributable  to  the  acquired 
stock.  FFA  provided  in  connection  with 
a  Taxable  Transfer  is  not  included  in  the 
New  Entity's  or  Acquiring's  purchase 
price  for  the  acquired  assets.  Any  Net 
Worth  Assistance  so  provided  is  treated 
as  an  asset  of  the  transferor  sold  to  the 
New  Entity  or  Acquiring  in  the  Taxable 
Transfer. 

(2)  Allocation  of  basis— {i)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (d)(2),  the  purchase  price 
determined  under  paragraph  (d)(1)  of 
this  section  is  allocated  among  the 
assets  transferred  in  the  Taxable 
Transfer  in  the  same  manner  as  amounts 
are  allocated  among  assets  under 
§  1.338(b)-2T(b),  (c)  (1)  and  (2). 

(ii)  Modifications  to  general  rule.  The 
allocation  rules  contained  in  paragraph 
(c)(3)(ii)  of  this  section  apply  to  the 
aUocation  of  basis  among  assets 
acquired  in  a  Taxable  Transfer.  No  basis 
is  allocable  to  Agency's  agreement  to 
provide  Loss  Guarantees,  yield 
maintenance  payments,  cost  to  carry  or 
cost  of  funds  reimbursement  payments, 
or  expense  reimbursement  or  indemnity 
payments.  A  New  Entity's  basis  in  assets 
it  receives  from  its  shareholders  is 
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determined  under  general  principles  of 
income  taxation  and  is  not  governed  by 
this  paragraph  (d).  ( 

(iil)  Allowance  and  recapture  of 
additional  basis  in  aertain  cases.  If  the 
£ur  market  value  of  the  Class  I  and  Class 
n  assets  acquired  in  a  Taxable  Transfer 
is  greater  than  the  New  Entity's  or 
Acq\iiring's  purchase  price  for  the 
acquired  assets,  the  basis  of  the  Class  I 
and  Class  II  assets  equals  their  fair 
market  value.  The  amount  by  which  the 
fair  market  value  of  the  Class  I  and  Class 
n  assets  exceeds  the  purchase  price  is 
included  ratably  as  ordinary  income  by 
the  New  Entity  or  Atquiring  over  a 
period  of  six  taxable)  years  beginning  in 
the  year  of  the  Taxable  Transfer.  The 
New  Entity  or  Acquiring  must  include 
as  ordinary  income  tbe  entire  amoimt 
remaining  to  be  rec^itured  under  the 
preceding  sentence  ib  the  taxable  year 
in  which  an  event  oitcurs  that  woidd 
accelerate  inclusion  of  an  adjustment 
under  section  481. 

(iv)  Certain  post-transfer 
adjustments— {A]  Agency  (ligations.  If 
an  adjustment  to  the»  principal  amount 
of  an  Agency  Obhgation  or  cash 
pajrment  to  reflect  a  more  acouate 
determination  of  the,  condition  of  the 
Institution  at  the  time  of  the  Taxable 
Transfior  is  made  bef<ue  the  earUer  of  the 
date  the  New  Entity  0r  Acquiring  files 
its  first  post-transfer  income  tax  return 
or  the  due  date  of  that  return  (including 
extensions),  the  New  Entity  or 
Acquiring  must  adjust  its  basis  in  its 
acquired  assets  to  rellect  the  adjustment. 
In  making  ac^ustm^^  to  the  New 
Entity's  or  Acquirin^s  basis  in  its 
acquked  assets,  paragraph  (c)(3)(ii)  of 
this  section  is  applied  by  treating  an 
adjustment  to  the  principal  amount  of 
an  Agency  ObUgaUo*  pursuant  to  the 
first  sentence  of  this  paragraph 
{d)(2)(iv)(A)  as  occulting  immediately 
before  the  Taxable  Transfer.  (See 
8 1.597-3(c)(3)  for  rules  regarding  other 
adjustments  to  the  principal  amount  of 
an  Agency  Obligation.) 

(B)  Assets  covered  by  a  Loss 
Guarantee.  If,  immediately  after  a 
Taxable  Transfer,  an  asset  is  not  covered 
by  a  Loss  Guarantee  but  the  New  Entity 
or  Acquiring  has  the  right  to  designate 
specific  assets  that  wfU  be  covered  by  a 
Loss  Guarantee,  the  filew  Entity  or 
Acquiring  must  treat  any  asset  so 
designated  as  having  ibeen  subject  to  the 
Loss  Guarantee  at  the  time  of  the 
Taxable  Transfer.  The  New  Entity  or 
Acquiring  must  adjust  its  basis  in  the 
covered  assets  and  iq  its  other  acquired 
assets  to  reflect  the  designation  in  the 
manner  provided  by  fiaragraph  (d)(2)  of 
this  section.  The  Nevt  Entity  or 
Acquiring  must  make  appropriate 
adjustments  in  subsequent  taxable  years 


if  the  designation  is  made  after  the  New 
Entity  or  Acquiring  files  its  first  post- 
transfer  income  tax  return  or  the  due 
date  of  that  return  (including 
extensions)  has  passed. 

(e)  Special  nxtes  applicable  to  Taxable 
Transfen  that  are  deemed  asset 
acquisitions — (1)  Taxpayer 
identification  numbers.  Except  as 
provided  in  paragraph  (e)(3)  of  this 
section,  a  New  Entity  succeeds  to  the 
TIN  of  the  transferor  in  a  deemed  sale 
under  paragraph  (b)  of  this  section. 

(2)  Consoliaated  Subsidiaries— {i)  In 
general.  A  ConsoUdated  Subsidiary  that 
is  treated  as  selling  its  assets  in  a 
Taxable  Transfer  imder  paragraph  (b)  of 
this  section  is  treated  as  engaging 
immediately  thereafter  in  a  complete 
liquidation  to  which  section  332 
apphes.  The  consoUdated  group  of 
which  the  ConsoUdated  Subsidiary  is  a 
member  does  not  take  into  account  gain 
or  loss  on  the  sale,  exchange,  or 
cancellation  of  stock  of  the  ConsoUdated 
Subsidiary  in  connection  with  the 
Taxable  Transfer. 

(u)  Certain  minority  shareholders. 
Shareholders  of  the  ConsoUdated 
Subsidiary  that  are  not  members  of  the 
consoUdated  group  that  includes  the 
Institution  do  not  recognize  gain  or  loss 
with  respect  to  shares  of  ConsoUdated 
Subsidiary  stock  retained  by  the 
shareholder.  The  shareholder's  basis  for 
that  stock  is  not  affected  by  the  Taxable 
Transfer. 

(3)  Bridge  Banks  and  Residual 
Entities — (i)  In  general.  A  Bridge  Bank 
or  Residual  Entity's  sale  of  assets  to  a 
New  Entity  imder  {laragrapii  (b)  of  this 
section  is  treated  as  made  by  a  single 
entity  under  §  1.597-4(e).  The  New 
Entity  deemed  to  acquire  the  assets  of  a 
Residual  Entity  under  paragraph  (b)  of 
this  section  is  not  treated  as  a  single 
entity  with  the  Bridge  Bank  (or  with  the 
New  Entity  acquiring  the  Bridge  Bank's 
assets)  and  must  obtain  a  new  TIN. 

(ii)  Tivatment  of  consolidated  groups. 
At  the  time  of  a  Taxable  Transfer 
described  in  paragraph  (a)(l)(ii)  of  this 
section,  treatment  of  a  Bridge  Bank  as  a 
subsidiary  member  of  a  consoUdated 
group  under  §  1.597-4(f)(l)  ceases. 
However,  the  New  Entity  deemed  to 
acquire  the  assets  of  a  Residual  Entity  is 
a  member  of  the  selling  consoUdated 
group  after  the  deemed  sale.  The  group's 
basis  or  excess  loss  accoimt  in  the  stock 
of  the  New  Entity  that  is  deemed  to 
acquire  the  assets  of  the  Residual  Entity 
is  the  group's  basis  or  excess  loss 
accoimt  in  the  stock  of  the  Bridge  Bank 
immediately  before  the  deemed  sale,  as 
adjusted  for  the  results  of  the  sale. 

(4)  Certain  returns.  If  an  Old  Entity 
without  Continuing  Equity  is  not  a 
subsidiary  of  a  consolidated  group  at  the 


time  of  the  Taxable  Transfer,  the 
controlling  Agency  must  file  aU  income 
tax  returns  for  the  Old  Entity  for  periods 
ending  on  or  prior  to  the  date  of  the 
deemed  sale  described  in  paragraph  (b) 
of  this  section  that  are  not  filed  as  of 
that  date. 

(5)  Basis  limited  to  fair  market  value. 
If  all  of  the  stock  of  the  corporation  is 
not  acquired  on  the  date  of  the  Taxable 
Transfer,  the  Commissioner  may  make 
appropriate  adjustments  under 
paragraphs  (c)  and  (d)  of  this  section  to 
the  extent  using  a  grossed-up  basis  of 
the  stock  of  a  corporation  results  in  an 
aggregate  amount  realized  for,  or  basis 
in,  the  assets  other  than  the  aggregate 
fair  market  value  of  the  assets. 

(f)  Examples.  The  foUowing  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  Branch  sale  resulting  in 
Taxable  Transfer,  (i)  Institution  M  is  a 
calendar  year  taxpayer  in  Agency 
receivership.  M  is  not  a  member  of  a 
consolidated  group.  On  January  1, 1997,  M 
has  S200  million  of  liabilities  (including 
deposit  liabilities)  and  assets  with  an 
adjusted  basis  of  $100  million.  M  has  no 
income  or  loss  for  1997  and,  except  as 
described  below,  receives  no  FFA.  On 
September  30, 1997,  Agency  causes  M  to 
transfer  six  branches  (with  assets  having  an 
adjusted  basis  of  SI  million)  together  with 
$120  million  of  deixMit  liabilities  to  N.  In 
connection  with  the  transfer,  Agency 
provides  $121  million  jn  cash  to  N. 

(ii)  The  transaction  is  a  Taxable  Transfer  in 
which  M  receives  $121  million  of  Net  Worth 
Assistance.  Section  1.597-5(a)(l).  (M  is 
treated  as  directly  receiving  the  $121  million 
of  Net  Worth  Assistance  immediately  before 
the  Taxable  Transfer.  Section  1.597-5(c)(l).) 
M  transfers  branches  having  a  basis  of  SI 
milUon  and  is  treated  as  transferring  $121 
million  in  cash  (the  Net  Worth  Assistance)  to 
N  in  exchange  for  N's  assumption  of  $120 
million  of  Uabilities.  Thus,  M  realizes  a  loss 
of  $2  million  on  the  transfer.  The  amount  of 
the  FFA  M  must  include  in  its  income  in 
1997  is  limited  by  §  1.597-2(c)  to  $102 
milUon,  which  is  the  simi  of  the  $100  million 
excess  of  M's  liabilities  (S200  milUon)  over 
the  total  adjusted  basis  of  its  assets  ($100 
million)  at  the  beginning  of  1997,  plus  the  S2 
million  excess  for  the  taxable  year,  which 
results  from  the  Taxable  Transfer,  of  M's 
deductions  (other  than  carryovers)  over  its 
gross  income  other  than  FFA.  M  must 
establish  a  deferred  FFA  account  for  the 
remaining  S19  million  of  FFA.  Section 
1.597-2(c)(4). 

(iii)  N,  as  Acquiring,  must  allocate  its  $120 
milUon  purchase  price  for  the  assets  acquired 
from  M  among  those  assets.  Cash  is  a  Class 
I  asset.  The  branch  assets  are  in  Classes  IH 
and  rV.  N's  adjusted  basis  in  the  cash  is  its 
amount,  i.e.,  $121  million.  Section  1.597- 
5(d)(2).  Because  this  amoimt  exceeds  N's 
purchase  price  for  all  of  the  acquired  assets 
by  Si  million.  N  allocates  no  basis  to  the 
other  acquired  assets  and,  undenr  §  1.597- 
5(d)(2),  must  recapture  the  Si  million  excess 
at  an  annual  rate  of  $166,667  in  the  six 
consecutive  taxable  years  beginning  with 
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1997  (subject  to  acceleration  for  certain 
events). 

Example  2.  Stock  issuance  by  Bridge  Bank 
causing  Taxable  Transfer,  (i)  On  April  1, 
1996,  Institution  P  is  placed  in  receivership 
and  caused  to  transfer  assets  and  liabilities  to 
Bridge  Bank  PB.  On  August  31, 1996,  the 
assets  of  PB  consist  of  $20  million  in  cash, 
loans  outstanding  with  an  adjusted  basis  of 
$50  million  and  a  feir  market  value  of  $40 
million,  and  other  non-financial  assets 
(primarily  branch  assets  and  equipment)  with 
an  adjusted  basis  of  $5  million.  PB  has 
deposit  liabilities  of  $95  million  and  other 
liabilities  of  SS  million.  P,  the  Residual 
Entity,  holds  real  estate  with  an  adjusted 
basis  of  $10  million  and  claims  in  litigation 
having  a  zero  basis.  P  retains  no  deposit 
liabilities  and  has  no  other  liabilities  (except 
its  liability  to  Agency  for  having  caused  its 
deposit  liabilities  to  be  satisfied). 

(ii)  On  September  1, 1996,  Agency  causes 
PB  to  issue  100  percent  of  its  common  stock 
for  $2  million  cash  to  X.  On  the  same  day. 
Agency  issues  a  $25  miUion  note  to  PB.  The 
note  bears  a  fixed  rate  of  interest  in  excess 
of  the  applicable  federal  rate  in  effect  for 
September  1, 1996.  Agency  provides  Loss 
Guarantees  guaranteeing  PB  a  value  of  $50 
million  for  PB's  loans  outstanding. 

(iii)  The  stock  issuance  is  a  Taxable 
Transfer  in  which  PB  is  treated  as  selling  aU 
of  its  assets  to  a  new  corporation.  New  PB. 
Section  1.597-5(b)(l).  PB  is  treated  as 
directly  receiving  $25  million  of  Net  Worth 
Assistance  (the  issue  price  of  the  Agency 
Obligation)  immediately  before  the  Taxable 
Transfer.  Section  1.597-3(c)(2);  §1.597- 
5(c)(1).  The  amount  of  FFA  PB  must  include 
in  income  is  determined  under  §  1.597-2(a) 
and  (c).  PB  in  turn  is  deemed  to  transfer  the 
note  to  New  PB  in  the  Taxable  Transfer, 
together  with  $20  miUion  of  cash,  all  its 
loans  outstanding  (with  a  basis  of  $50 
million)  and  its  other  non-financial  assets 
(with  a  basis  of  S5  million).  The  amount 
realized  by  PB  from  the  sale  is  $100  milUon, 
the  amount  of  PB's  liabilities  deemed  to  be 
assumed  by  New  PB.  This  amount  realized 
equals  PB's  basis  in  ite  assets  and  thus,  PB 
realizes  no  gain  or  loss  on  the  transfer  to  New 
PB. 

(iv)  Residual  Entity  P  also  is  treated  as 
selling  all  its  assets  (consisting  of  real  estate 
and  claims  in  litigation)  for  $0  (the  amount 
of  consideration  received  by  P)  to  a  new 
corporation  (New  P)  in  a  Taxable  Transfw. 
Section  1.597-5(b)(3).  (P's  only  liability  is  to 
Agency  and  a  liability  to  Agency  is  not 
treated  as  a  debt  under  §  l.S97-3(b).)  Thus, 
P  realizes  a  $10  miUion  loss  on  the  transfer 
to  New  P.  The  combined  return  filed  by  PB 
and  P  for  1996  will  reflect  a  total  loss  on  the 
Taxable  Transfer  of  $10  million  ($0  for  PB 
and  $10  million  for  P).  Section  1.597-5(e)(3). 
That  return  also  will  reflect  FFA  incoiae  bora 
the  Net  Worth  Assistance,  determined  imder 
§  1.597-2  (a)  and  (c). 

(v)  New  PB  is  treated  as  having  acquired 
the  assets  it  acquired  from  PB  for  $100 
million,  the  amount  of  liabilities  assumed.  In 
allocating  basis  among  these  assets.  Now  PB 
treats  the  Agency  note  and  the  loans 
outstanding  (which  are  covered  by  Loss 
Guarantees)  as  Class  II  assets.  For  the 
purpose  of  allocating  basis,  the  feir  market 


value  of  the  Agency  note  is  deemed  to  equal 
its  adjusted  issue  price  immediately  before 
the  transfer,  $25  miUion.  The  feir  market 
value  of  the  loans  is  deemed  not  to  be  less 
than  the  guaranteed  value  of  $50  million. 

(vi)  New  P  is  treated  as  having  acquired  its 
assets  for  no  consideration.  Thus  its  basis  in 
its  assets  immediately  after  the  transfer  is 
zero.  New  PB  and  New  P  are  not  treated  as 
a  single  entity.  Section  1.597-5(e)(3). 

Example  3.  Taxable  Transfer  of  previously 
disaffiliated  Institution,  (i)  Oorporation  X,  the 
common  ptarent  of  a  consolidated  group, 
owns  all  the  stock  of  Institution  M,  an 
insolvent  Institution  with  no  Consolidated 
Subsidiaries.  On  April  30. 1996,  M  has  $4 
million  of  deposit  liabilities,  $1  miUion  of 
other  liabilities,  and  assets  with  an  adjusted 
basis  of  $4  million  and  a  fair  market  value 
of  $3  million.  On  May  1, 1996,  Agency  places 
M  in  receivership.  X  elects  under  §  1.597- 
4(g)  to  disaffiliate  M.  Accordingly,  as  of  May 
1, 1996,  new  corporation  M  is  not  a  member 
of  the  X  consolidated  group.  On  May  1, 1996, 
Agency  causes  M  to  transfer  all  of  its  assets 
and  liabUities  to  Bridge  Bank  MB.  Under 
S  1.597-4(e),  MB  and  M  are  thereafter  treated 
as  a  single  entity  which  has  $5  million  of 
liabilities,  an  account  receivable  for  future 
FFA  with  a  basis  of  $1  million,  and  other 
assets  with  a  basis  of  $4  miUion.  Section 
1.597-4  (g)(4). 

(ii)  During  May  1996,  MB  earns  $25,000  of 
interest  income  and  accrues  $20,000  of 
interest  expense  on  depositor  accounts  and 
there  is  no  net  change  in  deposits  other  than 
the  additional  $20,000  of  interest  expense 
accrued  on  depositor  accounts.  MB  pays 
$5,000  of  wage  expenses  and  has  no  other 
items  of  income  or  expense. 

(iii)  On  June  1, 1996,  Agency  causes  MB  to 
issue  100  percent  of  its  stock  to  corporation 
Y.  In  connection  with  the  stock  issuance. 
Agency  provides  an  Agency  Obligation  for  $2 
million  and  no  other  FFA. 

(iv)  The  stock  issuance  results  in  a  Taxable 
Transfer.  Section  1.597-5(b).  MB  is  treated  as 
receiving  the  Agency  Obligation  inunediately 
prior  to  the  Taxable  Transfer.  Section  1.597- 
5(c)(1).  MB  has  $1  million  of  basis  in  its 
account  receivable  for  FFA.  This  receivable 
is  treated  as  satisfied,  offsetting  $1  million  of 
the  S2  miUion  of  FFA  provided  by  Agency 
in  connection  with  the  Taxable  Transfer.  The 
status  of  the  remaining  SI  million  of  FFA  as 
includible  income  is  determined  as  of  the 
end  of  the  taxable  year  under  S  1.597-2(c). 
However,  imder  §  1.597-2(b),  MB  obtains  a 
$2  miUion  basis  in  the  Agency  Obligation 
received  as  FFA. 

(v)  Under  §  1.597-5(cK2),  in  Uie  Taxable 
Transfer.  Old  Entity  MB  is  treated  as  selling, 
to  New  Entity  MB.  all  of  Old  Entity  MB's 
assets,  having  a  basis  of  $6,020,000  (the 
original  $4  million  of  asset  basis  as  of  April 
30, 1996,  plus  $20,000  net  cash  fix>m  May 
1996  activities,  plus  $2  million  in  the  Agency 
ObUgation  received  as  FFA).  for  $5,020,000, 
the  amount  of  Old  Entity  MB's  liabilities 
assumed  by  New  Entity  MB  pursuant  to  the 
Taxable  Transfer.  Therefore,  Old  Entity  MB 
recognizes,  in  the  aggregate,  a  loss  of  $1 
million  from  the  Taxable  Transfer. 

(vi)  Because  this  $1  million  loss  causes  Old 
Entity  MB's  deductions  to  exceed  its  gross 
income  (determined  without  regard  to  FFA) 


by  Si  miUion,  Old  Entity  MB  must  include 
in  its  inoHne  the  SI  milUon  of  FFA  not  offset 
by  the  FFA  receivable.  Section  1.597-2(c). 
(As  of  May  1, 1996,  Old  Entity  MB's 
liabilities  ($5,000,000)  did  not  exceed  MB's 
$5  million  adjusted  basis  of  its  assets.  For  the 
taxable  year,  MB's  deductions  of  $1,025,000 
($1 ,000.000  loss  from  the  Taxable  Transfer, 
$20,000  interest  expense  and  $5,000  of  wage 
expense)  exceeded  its  gross  income 
(disregarding  FFA)  of  $25,000  (interest 
income)  by  $1,000,000.  Thus,  under  $  1.597- 
2(c),  MB  includes  in  income  the  entire 
$1,000,000  of  FFA  not  offset  by  the  FFA 
receivable.) 

(vii)  Therefore,  Old  Entity  MB's  taxable 
income  for  the  taxable  year  ending  on  the 
date  of  the  Taxable  Transfer  is  $0. 

(viii)  Residual  Entity  M  is  also  deemed  to 
engage  in  a  deemed  sale  of  its  assets  to  New 
Entity  M  under  §  1.597-5(b)(3),  but  there  are 
no  tax  consequences  as  M  has  no  assets  or 
liabilities  at  the  time  of  the  deemed  sale. 

(ix)  Under  §  1.597-5{d)(l),  New  Entity  MB 
is  treated  as  purchasing  Old  Entity  MB's 
assets  for  $5,020,000,  the  amount  of  New 
Entity  MB's  liabilities.  Of  this,  $2,000,000  is 
allocated  to  the  $2  million  Agency 
Obligation,  and  $3,020,000  is  allocated  to  the 
other  assets  New  Entity  MB  is  treated  as 
purchasing  in  the  Taxable  Transfer. 

Example  4.  Loss  Sharing.  Institution  N 
acquires  assets  and  assumes  liabilities  of 
another  Institution  in  a  Taxable  Transfer. 
Among  the  assets  transferred  are  three 
parcels  of  real  estate.  In  the  hands  of  the 
transferring  Institution,  these  assets  had  book 
values  of  $100,000  each.  In  connection  with 
the  Taxable  Transfer,  Agency  agrees  to 
reimburse  Institution  N  for  80  "percent  of  any 
loss  (based  on  the  original  book  value) 
realized  on  the  disposition  or  charge-off  of 
the  three  properties.  This  arrangement 
constitutes  a  Loss  Guarantee.  Thus,  in 
allocating  basis.  Institution  N  treats  the  three 
parcels  as  Class  n  assets.  By  virtue  of  the 
arrangement  with  the  Agency,  Institution  N 
is  assured  that  the  parcels  will  not  be  worth 
less  to  it  than  $80,000  each,  because  even  if 
the  properties  are  worthless.  Agency  will 
reimburse  80  percent  of  the  loss.  Although 
Institution  could  obtain  payments  under  the 
Loss  Guarantee  if  the  properties  are  worth 
more,  it  is  not  guaranteed  that  it  will  realize 
more  than  $80,000.  Accordingly,  $80,000  is 
the  highest  guaranteed  value  of  the  three 
parcels.  Institution  N  moU  allocate  basis  to 
the  Class  II  assets  up  to  their  fair  market 
value.  For  this  purpose,  the  fair  market  value 
of  the  three  f>arcels  is  not  less  than  $80,000 
each.  Section  1.597-5(d)(2)(ii);  §  1.597- 
5(c)(3)(ii). 

$  1.597-6    Umitalion  on  cdleetion  of 
income  tax. 

(a)  Limitation  on  collection  where  tax 
is  borne  by  Agency.  If  an  Institution 
without  Continuing  Equity  (or  any  of  its 
ConsoUdated  Subsidiaries)  is  Uable  for 
income  tax  that  is  attributable  to  the 
inclusion  in  income  of  FFA  or  gain  from 
a  Taxable  Transfer,  the  tax  virill  not  be 
collected  if  it  would  be  borne  by 
Agency.  The  final  determination  of 
whether  the  tax  would  be  borne  by 
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Agenqr  is  within  the  sole  discretion  of 
the  Commissioner.  la  detwmining 
whether  tax  would  be  home  by  Agency, 
the  Commissioner  %vill  disregard 
indemnity,  tax-sharing,  or  similar 
obhgations  of  Agency,  an  Institution,  or 
its  Consohdated  Subsidiaries.  Collection 
of  the  several  incoms  tax  liability  under 
§  1.1502-6  from  menbbers  of  an 
bistitution's  consoli4ated  group  other 
than  the  histitution  or  its  Consohdated 
Subsidiaries  is  not  atfscted  by  this 
section.  Income  tax  will  continue  to  be 
subject  to  collection  except  as 
specifically  limited  in  this  section.  This 
section  does  not  apply  to  taxes  other 
than  income  taxes. 

(b)  Amount  of  tax  qttributable  to  FFA 
or  gain  on  a  Taxable- Transfer.  For 
purposes  of  paragraph  (a)  of  this  section, 
the  amoimt  of  income  tax  in  a  taxable 
year  attributable  to  the  inclusion  of  FFA 
or  gain  from  a  Taxable  Transfer  in  the 
income  of  an  Institution  (or  a 
Consohdated  Subsidiary)  is  the  excess 
of  the  actual  income  tax  Uability  of  the 
Institution  (or  the  coasoUdated  group  in 
which  the  Institutioq  is  a  member);  over 
the  income  tax  Uability  of  the  Institution 
(or  the  consohdated  group  in  which  the 
Institution  is  a  member)  determined 
without  regard  to  FFA  or  gain  or  loss  on 
the  Taxable  Transfer. 

(c)  Reporting  of  uncollected  tax.  A 
taxpa)rer  must  specifjr  on  the  front  page 
of  Form  1120  (U.S.  Corporate  Income 
Tax  Rettun),  to  the  left  of  the  space 
provided  for  "Total  Tax,"  the  amoimt  of 
income  tax  for  the  taxable  jrear  that  is 
potentially  not  subje^  to  collection 
imder  this  section.  If  ion  Institution  is  a 
subsidiary  member  of  a  consohdated 
group,  the  amount  specified  as  not 
subject  to  collection  is  zero. 

(d)  Assessments  of^ax  to  offset 
refunds.  Income  tax  that  is  not  collected 
under  this  section  will  be  assessed  and, 
thus,  used  to  offeet  any  claim  for  refund 
made  by  or  on  behalffof  the  Institution, 
the  Consolidated  SuUsidiary  or  any 
other  corporation  with  sevnal  habiUty 
for  the  tax 

(e)  Collection  ofta^esfrom  Acquiring 
or  a  New  Entity— (!)  Acquiring.  No 
income  tax  habihty  (including  the 
several  UabiUty  for  taxes  under 

§  1 .1502-6)  of  a  transleror  in  a  Taxable 
Transfer  will  be  collected  from 
Acquiring. 

(2)  New  Entity.  Income  tax  habihty 
(including  the  several  liabiUty  for  taxes 
under  §  1 .1502-6)  of  « transferor  in  a 
Taxable  Transfer  will  be  collected  from 
a  New  Entity  only  if  dtock  that  was 
outstanding  in  the  Old  Entity  remains 
outstanding  as  stock  ip  the  New  Entity 
or  is  reacquired  or  ex^anged  for 
consideration. 


UMI 


(f)  Effect  on  section  7507.  This  section 
supersedes  the  apphcation  of  section 
7507,  and  the  regiilations  thereimder, 
for  the  assessment  and  collection  of 
income  tax  attributable  to  FFA. 


11.507-^    efltetlve 

(a)  FIRREA  effective  date.  Section  597, 
as  amended  by  section  1401  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA), 
PubUc  Law  101-73,  is  generally 
effective  for  any  FFA  received  or 
accrued  by  an  Institution  on  or  after 
May  10, 1989,  and  for  any  transaction  in 
connection  with  which  such  FFA  is 
provided,  unless  the  FFA  is  provided  in 
connection  with  an  acquisition 
occiuring  prior  to  May  10. 1989.  See 

§  1.597-8  for  rules  regarding  FFA 
received  or  accrued  on  or  after  May  10, 
1989,  that  relates  to  an  acquisition  that 
occurred  before  May  10, 1989. 

(b)  Effective  date  of  regulations. 
Except  as  otherwise  provided  in  this 
section,  §5 1.597-1  through  1.597-6 
apply  to  taxable  years  ending  on  or  after 
April  22,  1992.  However,  the  provisions 
of  §§  1.597-1  through  1.597-6  do  not 
apply  to  FFA  received  or  accrued  for 
taxable  years  ending  on  or  after  April 
22, 1992,  in  connection  with  an  Agency 
assisted  acquisition  within  the  meaning 
of  Notice  89-102  (1989-2  C.B.  436:  see 

§  601.601(d)(2))  (which  does  not  include 
a  transfer  to  a  Bridge  Bank),  that  occiirs 
before  April  22, 1992.  Taxpayers  not 
subject  to  §$  1.597-1  through  1.597-6 
must  comply  with  an  interpretation  of 
the  statute  that  is  reasonable  in  hght  of 
the  legislative  history  and  apphcable 
administrative  pronoimcements.  For 
this  pxupose,  the  rules  contained  in 
Notice  89-102  apply  to  the  extent 
provided  in  the  Notice. 

(c)  Elective  application  to  prior  years 
and  transactions — (1)  In  general.  Except 
as  limited  in  this  paragraph  (c),  an 
election  is  available  to  apply  §§  1.597- 

1  through  1.597-6  to  taxable  years  prior 
to  the  general  effective  date  of  these 
regulations.  A  consohdated  group  may 
elect  to  apply  §§  1.597-1  throt^  1.597- 
6  for  all  members  of  the  group  in  all 
taxable  years  to  which  section  597,  as 
amended  by  FIRREA,  apphes.  The 
common  parent  makes  the  election  for 
the  group.  An  entity  that  is  not  a 
member  of  a  consolidated  group  may 
elect  to  apply  §§  1.597-1  through  1.597- 
6  to  all  taxable  years  to  which  section 
597,  as  amended  by  FIRREA,  applies  for 
which  it  is  not  a  member  of  a 
consoUdatetl  group.  The  election  is 
irrevocable. 

(2)  Election  unavailable  in  certain 
cases — (i)  Statute  of  limitations  closed. 
The  election  cannot  be  made  if  the 
period  for  assessment  and  collection  of 


tax  has  expired  under  the  rules  of 
section  6501  for  any  taxable  year  in 
which  §§  1.597-1  through  1.597-6 
would  affect  the  determination  of  the 
electing  entity's  or  group's  income, 
deductions,  gain,  loss,  basis,  or  other 
items. 

(ii)  No  section  338  election  under 
Notice  89-102.  The  election  cannot  be 
made  with  respect  to  an  Institution  if, 
under  Notice  89-102,  it  was  a  Target 
with  respect  to  which  a  quahfied  stock 
purchase  was  made,  a  timely  election 
under  section  338  was  not  made,  and  on 
April  22, 1992,  a  timely  election  under 
section  338  could  not  be  made. 

(iii)  Inconsistent  treatment  of 
Institution  that  would  be  New  Entity.  U, 
under  §  1.597-^(b),  an  Institution  would 
become  a  New  Entity  before  April  22, 
1992,  the  election  cannot  l>e  made  with 
respect  to  that  Institution  unless 
elections  are  made  by  all  relevant 
persons  such  that  §§  1.597-1  through 
1.597-6  apply  both  before  and  after  the 
deemed  sale  under  §  1.597-5.  However, 
this  requirement  does  not  apply  if, 
under  §§  1.597-1  through  1.597-6,  Uie 
Institution  would  not  have  Continuing 
Equity  prior  to  the  deemed  sale. 

(3)  Expense  reimbursements.  Notice 
89-102, 1989-2  C.B.  436,  provides  that 
reimbursements  paid  or  accrued 
pursuant  to  an  expense  reimbursement 
or  indemnity  arrangement  are  not 
included  in  income  but  the  taxpayer 
may  not  deduct,  or  otherwise  take  into 
account,  the  item  of  cost  or  expense  to 
which  the  reimbursement  or  indemnity 
payment  relates.  With  respect  to  an 
Agency  assisted  acquisition  within  the 
meaning  of  Notice  89-102  that  occurs 
before  April  22, 1992,  a  ttuqpayer  that 
elects  to  apply  these  regulations 
retroactively  under  this  paragraph  (c) 
may  continue  to  account  for  these  items 
imder  the  rules  of  Notice  89-102. 

(4)  Procedural  rules— (i)  Manner  of 
making  election.  An  InstitxUion  or 
consolidated  group  makes  the  election 
provided  by  this  paragraph  (c)  by 
attaching  a  written  statement  to,  and 
including  it  as  a  part  of,  the  taxpayer's 
or  consolidated  group's  first  annual 
income  tax  return  filed  on  or  after 
March  15, 1996.  The  statement  must 
contain  the  following  legend  at  the  top 
of  the  page:  "THIS  IS  AN  ELECTION 
UNDER  §  1.597-7(c),"  and  must  contain 
the  name,  address  and  employer 
identification  number  of  the  taxpayer  or 
common  parent  making  the  election. 
The  statement  must  include  a 
declaration  tiiat  'TAXPAYER  AGREES 
TO  EXTEND  THE  STATUTE  OF 
LIMITATIONS  ON  ASSESSMENT  FOR 
THREE  YEARS  FROM  THE  DATE  OF 
THE  FILING  OF  THIS  ELECTION 
UNDER  §  1.597-7(c),  IF  THE 


LIMITATIONS  PERIOD  WOULD 
EXPIRE  EARLIER  WITHOUT  SUCH 
EXTENSION,  FOR  ANY  ITEMS 
AFFECTED  IN  ANY  TAXABLE  YEAR 
BY  "THE  FILING  OF  THIS  ELECTION."     . 
and  a  declaration  that  either 
"AMENDED  RETURNS  WILL  BE  FIT  .ED 
FOR  ALL  TAXABLE  YEARS  AFFECTED 
BY  THE  FILING  OF  "nilS  ELECTION 
WITHIN  180  DAYS  OF  MAKING  THIS 
STATEMENT,  UNLESS  SUCH 
REQUIREMENT  IS  WAIVED  IN 
WRITING  BY  THE  DISTRICT 
DIRECTOR  OR  HIS  DELEGATE"  or 
"ALL  RETURNS  PREVIOUSLY  FILED 
ARE  CONSISTENT  WITH  THE 
PROVISIONS  OF  §§  1.597-1  THROUGH 
1.597-6,"  and  be  signed  by  an 
individual  who  is  authorized  to  make 
the  election  imder  this  paragraph  (c)  on 
behalf  of  the  taxpayer.  An  election  with 
respect  to  a  consohdated  group  must  be 
made  by  the  common  parent  of  the 
group,  not  Agency,  and  appUes  to  all 
members  of  die  eroup. 

(ii)  Effect  of  elective  disaffiliation.  To 
make  the  affirmative  election  described 
in  §  1.597-4(g)(5)  for  an  Institution 
placed  in  Agency  receivership  in  a 
taxable  year  ending  before  April  22, 
1992,  the  consohdated  group  must  send 
the  affected  Institution  the  statement 
described  in  §  1.597-4{g)(5)  on  or  before 
May  31, 1996.  Notwithstanding  the 
requirements  of  paragraph  (c)(4)(i)  of 
this  section,  a  consolidated  group 
sending  such  a  statement  is  deemed  to 
make  the  election  described  in,  and  to 
agree  to  the-conditions  contained  in, 
this  paragraph  (c).  The  consolidated 
group  must  nevertheless  attach  the 
statement  described  in  paragraph 
(c)(4)(i)  of  this  section  to  its  first  annual 
income  tax  return  filed  on  Or  after 
March  15, 1996. 

(d)  Reliance  on  prior  guidance — (1) 
Notice  89-102.  Taxpayers  may  rely  on 
Notice  89-102, 1989-2  C.B.  436,  to  the 
extent  they  acted  in  reliance  on  that 
Notice  prior  to  April  22, 1992.  Such 
rehance  must  be  reasonable  and 
transactions  with  respect  to  which 
taxpayers  rely  must  be  consistent  with 
the  overriding  policies  of  section  597,  as 
expressed  in  the  legislative  history. 

(2)  Notice  FI-46-89—{i)  In  general. 
Notice  FI-46-89  was  pubUshed  in  the 
Federal  Register  on  April  23, 1992  (57 
FR 14804).  Taxpayers  may  rely  on  the 
provisions  of  §§  1.597-1  through  1.597- 
6  of  that  notice  to  the  extent  they  acted 
in  reUance  on  those  provisions  prior  to 
December  21, 1995.  Such  rehance  must 
be  reasonable  and  transactions  with 
respect  to  which  taxpayers  rely  must  be 
consistent  with  the  overriding  policies 
of  section  597,  as  expressed  in  the 
legislative  history,  as  well  as  the 
overriding  pohcies  of  notice  FI-46-89. 


(ii)  Taxable  Transfers.  Any  taxpayer 
described  in  this  paragraph  (d)  that, 
imder  notice  FI-46-89,  would  be  a  New 
Entity  or  Acquiring  with  respect  to  a 
Taxable  Transfer  on  or  after  April  22, 
1992,  and  before  December  21, 1995, 
may  apply  the  rules  of  that  notice  with 
respect  to  such  transaction. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  3.  The  authority  citation  for  part 
301  is  amended  by  adding  entries  in 
numerical  order  to  read  as  follows: 

AuAority:  26  U.S.C  7805  •  *  * 

Section  301.7507-1  also  issued  under 
26  U.S.C.  597. 

Section  301.7507-9  also  issued  under 
26  U.S.C.  597.  •   •   * 

Par.  4.  Section  301.7507-1  is 
amended  by  adding  paragraph  (b)(4)  to 
read  as  follows: 

%  301 .7507-1    Banks  and  trust  eontpanles 
covered. 

•        •        •        *        • 

(b)*  •  * 

(4)  The  term  ceased  to  do  business 
means  the  bank  no  longer  accepts 
deposits  or  makes  loans  and  discoimts, 
and  is  winding  up  its  affairs  and  is  in 
the  process  of  Uquidating  its  assets  to 
pay  depositors.  A  bank  will  not  be 
considered  to  have  ceased  to  do 
business  on  account  of  a  transaction  in 
which  the  bank— 

(i)  Transfers  assets  and  habilities  to  a 
Bridge  Bank  in  a  transfer  described  in 
§  1.597-4  of  this  chapter, 

(ii)  Transfers  assets  and  habihties  to 
any  person  in  a  transaction  to  which 
section  381(a)  apphes  or  in  which  the 
transferee  receives  property  with  a 
transferred  basis; 

(iii)  Transfers  assets  or  habihties  to 
any  person  in  a  transaction  in  which 
Federal  Financial  Assistance  (as  defined 
in  section  597)  is  provided  to  any  party 
to  the  transaction,  unless  all  the  Federal 
Financial  Assistance  is  deposit 
insurance  imder  §  301.7507-9(d):  or 

(iv)  Transfers  assets  or  liabilities  to 
any  person  in  a  transaction  similar  to 
any  transaction  described  in  paragraphs 
(b)(4)  (i)  through  (iii)  of  this  section. 
This  paragraph  (b)(4)  applies  to  taxable 
years  ending  on  or  after  April  22, 1992. 

Par.  5.  Section  301.7507-9  is 
amended  by  adding  a  sentence  to  the 
end  of  paragraph  (d)  to  read  as  follows: 

§  301 .7507-9    Termination  of  immunity. 

***** 

(d)  *  *  *  For  taxable  years  ending  on 
or  after  April  22. 1992,  deposit 
insurance  does  not  include  Federal 
Financial  Assistance  (as  defined  in 
section  597)  and  other  pa3rments 


described  in  section  597(a)  prior  to  its 
amendment  by  the  Financial 
Institutions  Reform,  Recovwy,  and 
Enforcement  Act  of  1989  and,  therefore, 
such  payments  must  be  taken  into 
account  to  determine  whether  a  bank's 
assets  are  sufficient  to  meet  claims  of 
depositors. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Auttiority:  26  U.S.C.  7805. 

Par.  7.  In  §602.101,  paragraph  (c)  is 
amended  by  adding  entries  in  numerical 
order  to  the  table  to  read  as  follows: 

§602.101    0MB  Controi  numbers. 

***** 

(c)  *  •  • 


CFR  part  or  section  where 
identified  and  described 


Current 

OMBcorv 

trolNo. 


1 .597-2 1 545-1 300 

1.597-4  . 1545-1300 

1 .597-6  1 545-1 300 

1.597-7 1545-1300 


Margaret  Milner  Richardaon, 

Commissioner  of  Internal  Revenue. 

Approved:  December  4, 1995. 
Cynthia  G.  Beeibower, 
Assistant  Secretary  of  the  Treasury 
[FR  Doc.  95-30827  Filed  12-20-95;  8:45  am] 
BtUJNO  COOE  4«3ft-01-U 

26  CFR  Parts  1, 31. 35a,  301,  and  602 

[10  8637] 

RIN  1545-nAT76 

Backup  Withholding,  Statement 
Mailing  Requirements,  and  Due 
Diligence 

AGENCY:  hitemal  Revenue  Service  (IRSJ, 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 


SUMMARY:  This  document  provides  final 
rules  on  backup  withholding  under 
sections  3406(a)(1)  (A).  (C),  and  (D)  of 
the  Internal  Revenue  Code  of  1986 
(Code)  when  a  payee  fails  to  provide  a 
taxpayer  identification  number  in  the 
required  manner  to  a  person  required  to 
maJce  an  information  return,  when  a 
payee  is  subject  to  notified  payee 
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undeiTep<»tmg,  or  when  a  payee  fiuls  to 
certify,  under  penalties  of  perjury,  that 
the  payee  is  not  subject  to  ba(±up 
withholding  due  td  notified  payee 
imderrepoiting. 

This  document  also  provides  final 
rules  on  the  mann^  for  providing  a 
statement  to  a  pay0e  under  sections 
6042(c),  6044(e),  6<)49(c),  and  6050N(b) 
of  the  Code. 

This  document  also  contains 
temporary  regulations  on  the  efiisctive 
date  of  §§  35a.9999-l  through 
358.9999-5,  Temperary  Employment 
Tax  Regulations  iu)der  the  Interest  and 
Dividend  Tax  Compliance  Act  of  1963. 
The  text  of  these  tepnporary  regulations 
also  serves  as  the  t^xt  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rule^  section  of  this  issue 
of  the  Federal  Regfcter. 
DATES:  These  regulations  are  effective 
December  21, 1995k  These  regulations 
are  appUcable  to  transactions  occurring 
after  E>ecember  31, 1996. 
FOR  FUFrmER  mFORMA'nON  CONTACT: 
Renay  France  of  the  Office  of  Assistant 
Chief  Counsel  (Income  Tax  and 
Accounting)  with  rbspect  to  domestic 
transactions,  202-^22-4910  (not  a  toll- 
free  nimiber);  and  Teresa  Burridge 
Hughes  of  the  Offioe  of  Assistant  Chief 
Counsel  (International)  with  respect  to 
international  transactions,  202-622- 
3880  (not  a  toll-free  number). 

SUPPLEMENTARY  INFt>RMATION: 

Paperwork  Reductimi  Act 

The  collection  of!  information 
contained  in  this  fifial  regulation  has 
been  reviewed  and  'approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507)  under  control  number  1545-0112. 
Responses  to  this  collection  of 
information  are  mandatory. 

An  agency  may  n|ot  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collectioo  of  information 
displays  a  valid  control  niunber. 

The  estimated  annual  burden  per 
respondent/recordkeeper  is 
approximately  1  hour,  depending  on 
individual  circiunstances. 

Comments  concerning  the  acouacy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  biudeoi  should  be  directed 
to  the  Internal  Revenue  Service,  Attn: 
IRS  Reports  Clearance  Officer,  PC:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Afiiairs, 
Washington,  DC  20603. 


Books  or  reccads  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally,   . 
tax  rettuns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background  '    « 

On  October  4, 1983.  the  Federal 
Register  pubUshed  Temporary 
Employment  Tax  Regulations  under  the 
Interest  and  Dividend  Tax  Compliance 
Act  of  1983  (26  CFR  part  35a)  under 
sections  3406  and  6676(b)  of  the 
Internal  Revenue  Code  of  1954  (26  CFR 
part  35a.9999-l;  TD  7916  (48  FR 
45362).  as  amended  on  November  25. 

1983.  by  TD  7922  (48  FR  53111).  on 
November  23, 1987,  by  TD  8163  (52  FR 
44861).  and  on  April  11, 1989.  by  TD 
8248  (54  FR  14341).  Additional 
temporary  regulations  were  published 
in  the  Federal  Register  on  November  25, 

1983  (26  CFR  part  35a.9999-2;  TD  7922 
(48  FR  53106),  as  amended  on  December 
20,  1983.  by  TD  7929  (48  FR  56342).  on 
March  13, 1984,  by  TD  7922  (49  FR 
9417),  on  November  23. 1987,  by  TD 
8163,  and  on  April  11, 1989,  by  TD  8248 
(54  FR  14341)),  on  December  20. 1983 
(26  CFR  part  35a.9999-3;  TD  7929  (48 
FR  56332),  as  amended  on  January  3, 

1984,  by  TD  7933  (49  FR  63),  on  August 
22,  1984,  by  TD  7966  (49  FR  33236),  on 
November  23. 1987,  by  TD  8163  (52  FR 
44861),  and  on  April  11, 1989,  by  TD 
8248  (54  FR  14341)),  on  February  28, 

1984  (26  CFR  part  35a.9999-3A;  TD 
7946  (49  FR  7227)),  on  August  22, 1984 
(26  CFR  part  35a.9999-4T,  TD  7966  (49 
FR  33237),  as  amended  on  August  29, 
1984,  by  TD  7972  (49  FR  34340);  and  26 
CFR  part  35a.9999-5,  TD  7967  (49  FR 
33240),  as  amended  on  September  19. 
1984,  by  TD  7973  (49  FR  36645),  on 
August  20,  1985,  by  TD  8046  (50  FR    - 
33526),  on  April  3,  1986,  by  TD  8046 
(51  FR  11447).  on  December  19. 1986, 
by  TD  8110  (51  FR  45453).  and  on  May 
19, 1988,  by  TD  8202  (53  FR  17927)),  on 
April  23. 1987  (26  CFR  part  35a.3406- 
2;  TD  8137  (52  FR  13430)),  and  on 
November  23, 1987  (26  CFR  part 
35a.3406-l:  TD  8163  (52  FR  44861),  as 
amended  on  April  11,  1989.  by  TD  8248 
(54  FR  14341)).  Those  regulations  were 
published  primarily  to  provide  guidance 
under  the  Laterest  and  Dividend  Tax 
Compliance  Act  of  1983. 

Proposed  regulations  on  backup 
withholding,  tibe  statement  maiUng 
requirements,  and  due  diligence  were 
published  in  the  Federal  Register  on 
September  27, 1990,  55  FR  39427.  Those 
regulations  were  proposed  under 
regulations  file  niunber  IA-224-82  and 
RIN  1545-AE20,  which  niunbers  were 


closed  in  enor.  These  final  regulations 
are  issued  under  regulations  file  number 
IA-31-95  and  RIN  1545-AT76. 

A  pubUc  hearing  on  the  proposed 
regulations  was  held  on  March  4, 1991. 
The  public  submitted  wrritten  comments 
on  the  proposed  regulations.  After 
consideration  of  those  OHnments,  the 
proposed  regulaticHis  are  ad<^ted  as 
revised  by  this  Treasury  decdsion. 

Explanatim  of  FroriskiBs 

/.  Overview 

The  proposed  regulaticms  contain 
rules  on  the  requirement  to  backup 
withhold,  which  section  3406  imposes 
in  four  situations.  First,  backup 
withholding  under  section  3406(a)(1)(A) 
appUes  if  a  payee  fails  to  provide  a 
taxpayer  identification  number  (TIN)  in 
the  required  manner  (the  A  trigger  or 
certification).  Second,  backup 
withholding  under  section  3406(a)(1)(B) 
applies  if  the  Service  or  a  broker  notifies 
a  payor  that  a  payee  provided  an 
incorrect  TIN  (the  B  trigger).  Third, 
backup  withholding  imder  section 
3406(a)(1)(C)  appUes  if  the  Service  or  a 
broker  notifies  a  payor  that  a  payee  is 
subject  to  notified  payee 
imderreporting.  i.e.,  the  payee  has  failed 
to  report  and  pay  tax  on  reportable 
interest  and  dividends  (the  C  trigger). 
Foiulh,  backup  withholding  under 
section  3406(a)(1)(D)  appUes  if  a  payee 
fails  to  certify,  when  required,  that  the 
payee  is  not  subject  to  backup 
withholding  under  section  3406(a)(1)(C) 
(the  D  trigger). 

Because  the  IRS  pubhshed  final 
regulations  on  the  B  trigger  as  a  separate 
project  (TD  8409)  in  1992,  the  final 
regulations  in  this  document  address 
only  the  other  three  triggers,  sections 
3406(a)(1)  (A),  (C),  and  (D).  The  final 
regulations  on  these  triggers 
considerably  shorten  as  well  as  simpUfy 
the  proposed  regulations.  In  addition, 
the  final  regulations  contain  several 
modifications  to  the  proposed 
regulations  relating  to  grantor  trusts,  S 
corporations,  reportable  payments,  and 
certain  foreign  provisions. 

n.  Changes  Regarding  Grantor  Trusts,  S 
Corporations,  Reportable  Payments,  and 
Certain  Foreign  Provisions 

A.  Grantor  trusts — proposed 
§31.3406(a)-2.  The  proposed 
regulations  provide  that  a  grantor  trust 
with  ten  or  fewer  grantors  is  not  a  payor 
tmder  section  3406  and,  as  a  result,  has 
no  obligation  to  withhold  under  section 
3406  on  reportable  payments  flowing 
through  the  trust  and  includible  in  the 
gross  income  of  its  grantors.  However,  a 
grantor  trust  with  eleven  or  more 
grantors  is  a  payor  and  must  withhold 
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under  section  3406  on  reportable 
payments  to  its  grantors  who  are  subject 
to  such  withholding. 

RecenUy.  the  IRS  issued  proposed 
regulatiolis  under  section  671  on  the 
methods  of  reporting  by  grantor  trusts. 
These  proposed  regulations  provide  two 
regimes  for  reporting,  one  for  a  grantor 
trust  that  is  owned  (or  treated  as  owned) 
by  one  grantor  and  another  for  a  grantor 
trust  that  is  owned  by  two  or  more 
grantors.  To  avoid  confusion  and 
thereby  promote  simpUfication,  the  final 
backup  withholding  regulations  are 
conformed  to  these  regimes. 
Accordingly,  under  these  final 
regulations  a  grantor  trust  with  two  or 
more  grantors  is  considered  a  payor  and 
must  withhold  on  payments  to  its 
grantors  who  are  subject  to  backup 
withholding.  For  piuposes  of 
determining  the  number  of  grantors,  a 
husband  and  wife  filing  a  joint  retiun 
are  considered  one  grantor.  See 
§31.3406(a)-2(b)(4). 

B.  S  corporations — proposed 
§31.3406(a)-2(c)(3).  Under  an  exception 
in  the  proposed  regulations  defining 
payors,  a  partnership  making  a  payment 
of  a  distributive  share  to  a  partner  is  not 
considered  a  payor.  The  exception  does 
not  include  S  corporations.  Because  the 
tax  treatment  of  both  entities  is  similar, 
the  final  regulations  provide  that  an  S 
corporation  making  a  similar 
distribution  is  not  a  payor  under  section 
3406.  See  §31.3406(a)-2(c)(3). 

C.  Transferred  short-term 
obligations— proposed  §  31.3406(b)(2}- 
2.  T^e  proposed  regulations  provide 
that  a  subsequent  holder  of  a  short-term 
obligation  with  original  issue  discoimt 
may  establish  the  purchase  price  at 
which  the  subsequent  holder  purchased 
the  obligation.  That  piuchase  price  is 
then  treated  as  the  original  issue  price 
for  purposes  of  computing  the  amount 
of  original  issue  discount  subject  to 
backup  withholding.  To  reduce  the 
paperwork  of  issuers  and  payors  of 
these  obligations,  the  final  regulations 
provide  that  a  payor  may  disregard  the 
subsequent  holder's  piuchase  price  if 
the  payor's  computer  or  recordkeeping 
system  is  not  able  to  accept  that  price 
without  substantial  manual 
intervention.  See  §3 1.3406(b)(2)- 
2(c)(l)(ii). 

D.  Foreign  provisions.  The  proposed 
regulations  contained  several  provisions 
on  international  transactions  that  are 
not  included  in  the  final  regulations. 
For  those  international  provisions 
relating  to  section  3406,  the  temporary 
regulations  under  §  35a.9999  remain  in 
effect. 


m.  The  C  Trigger  (Payee 
Underreporting) 

A.  Identifying  the  account  subject  to 
the  C  trigger— proposed  §  31 .3406(c)- 
1(b)(3)  (i)  and  (iv).  The  proposed 
regulations  provide  that  a  payor  must 
withhold  under  section  3406(a)(1)(C)  on 
reportable  interest  or  dividend 
payments  to  all  existing  accounts  of  a 
payee  that  the  payor  can  identify 
exercising  reasonable  care. 
Commentators  suggested  several 
modifications  to  or  clarifications  of  the 
reasonable  care  standard.  For  example, 
some  commentators  suggested  that  the 
procedures  for  locating  and  identifying 
an  account  of  a  payee  subject  to  the  C 
trigger  should  more  closely  resemble  the 
procedures  for  identifying  an  accoimt 
subject  to  the  B  trigger.  In  response  to 
this  comment,  the  final  regulations 
modify  the  procedures  for  identifying 
accounts  subject  to  the  C  trigger,  and 
thus  require  a  payor  to  identify  those 
accounts  by  identifying  accounts  with 
the  same  TIN  as  the  one  provided  in  the 
notice  from  the  IRS  to  the  payor  that 
advises  the  payor  to  commence 
withholding  on  accounts  of  a  payee. 

Commentators  also  informed  the  IRS 
that  some  computer  systems  use  a 
universal  account  number  that  retrieves 
all  accounts  of  a  payee  with  that  payor. 
In  light  of  this  information,  the  final 
regulations  require  payors  with  such 
systems  to  identify  all  accounts  that  can 
be  so  retrieved. 

Some  commentators  also  addressed 
the  requirement  under  the  proposed 
regulations  that  a  payor  search  for 
accounts  of  a  payee  on  the  computer  or 
other  recordkeeping  system  for  the 
region,  division,  or  branch  that  serves 
the  geographic  area  in  which  the  payee's 
mailing  address  is  located.  These 
commentators  questioned  whether 
payors  must  search  every  such 
computer  or  record  system.  The  final 
regulations  clarify  that  a  payor  need  not 
search  a  computer  or  other 
recordkeeping  system  if  it  is  highly 
unlikely  that  the  system  contains  an 
account  of  the  payee  that  should  be 
identified  as  one  subject  to  the  C  trigger. 
See  §  31.3406(c)-l(c)(3)(ii). 

B.  Newly  opened  accounts — proposed 
§31.3406(c}-l(b)(3)(ii).  Under  the 
proposed  regulations,  if  a  payee  subject 
to  the  C  trigger  has  one  accoimt  with  a 
payor  and  subsequentiy  opens  another 
account,  the  p>ayor  may  not  rely  on  the 
subsequent  Form  W-9  on  which  the 
payee  certifies  that  the  payee  is  not 
subject  to  the  C  trigger,  but  only  if  the 
payor  discovers  while  processing  the 
Form  W-9  or  administering  the  account 
that  the  Form  W-9  is  false  because  the 
IRS  previously  notified  the  payor  to 


withhold  on  the  payee  under  the  C 
trigger.  Commentators  argued  that  this 
discovery  standard  was  unclear  and 
potentially  burdensome.  As  a  result,  the 
final  regulations  clarify  when  a  payor 
may  not  rely  on  a  Form  W-9  provided  . 
by  the  payee. 

Under  the  final  regulations,  a  paym 
has  knowledge  that  a  payee  opening  a 
new  account  with  the  payor  is  subject 
to  withholding  under  section 
3406(a)(1)(C),  and  thus  must  commence 
backup  withholding  on  rep>ortable 
interest  and  dividend  payments  to  the 
new  account,  only  if  (1)  the  employee  at 
individual  agent  of  the  payor  receiving 
the  Form  W-9  knows  at  the  time  the 
payee  opens  the  account  that  the 
payee's  statement  under  section 
3406(a)(1)(D)  is  not  tine;  (2)  at  the  time 
the  payor  processes  the  Form  W-9  or  in 
administering  the  account  to  which  it 
relates,  the  payor  discovers  that  the 
payee  is  currenUy  subject  to 
withholding  under  section  3406(a)(1)(C) 
on  a  pre-existing  account  with  the 
payor,  (3)  the  payor  uses  a  single  Form 
W-9  for  multiple  accounts  of  the  payee; 
or  (4)  the  payor  uses  a  universal 
identifier  to  associate  all  of  the  payee's 
accoimts  with  the  payor  and  other 
accounts  under  that  universal  identifier 
have  been  identified  as  subject  to 
withholding  under  section 
3406(a)(1)(C).  See  §  31.3406(c)- 
l(c)(3)(iii). 

C.  Including  certain  dates  in  the 
notice  that  the  payor  must  send  to  a 
payee— proposed  §31.3406(c)-l(c)(2) 
(ii)  and  (Hi).  A  commentator  objected  to 
the  proposed  rule  requiring  a  payor  to 
include  the  following  dates  in  the  notice 
informing  a  payee  that  backup 
withholding  for  the  C  trigger  has  begun 
or  will  begin:  (1)  the  last  date  before  the 
payor  must  commence  backup 
withholding,  and  (2)  the  date  the  payor 
received  the  notice  from  the  IRS.  The 
significant  date  for  the  payee  is  the  date 
backup  withholding  begins  on  the 
payee's  account.  Therefore,  to  ease 
payors'  administrative  costs,  the  final 
regulations  require  the  payor  to  include 
only  the  date  the  payor  started  (or  plans 
to  start)  backup  withholding  In  the 
notice  to  the  payee.  See  §  31.3406(c)- 
l(d)(2)(iii). 

D.  Monitoring  accounts  subject  to 
withholding— proposed  §31. 3406(c)- 
1(e).  Commentators  asked  the  IRS  to 
address  how  long  a  payor  must  monitor 
an  account  identified  as  one  subject  to 
the  C  trigger,  if  that  account  later 
becomes  dormant.  The  final  regulations 
provide  that  a  payor  is  not  required  to 
backup  withhold  on  dormant  accounts. 
In  this  connection,  backup  withholding 
terminates  no  later  than  the  close  of  the 
third  calendar  year  ending  after  the  later 
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of  (1)  the  date  th^t  the  payor  pays  the 
last  fep(n1able  payment  to  that  account, 
or  (2)  the  date  mat  the  payor  received 
a  notice  from  the.IRS  to  imp>ose  the  C 
trigger  on  that  account.  See 
§31.3406(c)-l(eH3). 

IV.  Special  Rulesifor  Acquiring 
Accounts  (Including  a  Readily  Tradable 
Instnunait)  or  S^ing  a  Readily 
Tradable  Instrument 

A.  By  electron^  transmission — 
proposed  §31 .34p6(d)-3.  A  payee  can 
acquire  by  electronic  transmission  an 
account  or  an  instrument  that  earns 
rep(»table  interact  or  dividends.  Under 
the  proposed  regulations  the  payor,  at 
its  option,  may  permit  a  payee  to 
furnish  the  certifications  relating  to  the 
A  and  D  triggers  ^thin  30  days  after  the 
establishment  or  acquisition  of  the 
account  or  the  instrument  (30-day 
period)  by  electronic  transmission, 
provided  that  the  payee  furnishes  the 
payee's  TDM  at  the  time  of  the 
establishment  or  the  acquisition. 
However,  if  the  payee  makes  any 
withdrawal  with|[>  the  30Klay  period 
and  befOTe  the  pwor  receives  the 
payee's  certifications,  the  payor  must 
withhold  to  the  extent  of  any  reportable 
interest  or  dividends  paid  to  the  payee 
during  the  30-day  period  and  at  the  time 
of  withdrawal. 

The  proposed  iJBgulations  provide 
comparable  rulesj  for  the  sale  of  a  readily 
tradable  instrum^t  by  electronic 
transmission.  In  this  context,  the  payee 
is  {wrmitted  to  withdraw  (or  reinvest) 
up  to  69  percent  of  the  gross  proceeds 
from  the  sale  during  the  relevant  30-day 
period.  I 

Commentators  requested  that  backup 
withholding  be  appUed  in  the  same 
manner  whether  the  electronic 
transmission  involves  the  establishment 
or  acquisition  of  in  account  or  a  readily 
tradable  instrument  or  the  sale  of  a 
readily  tradable  itistrument.  In  response 
to  this  comment,  the  final  regulations 
provide  that  backup  withholding 
applies  if  the  payee  withdraws  more 
than  69  percent  of  the  rep>ortable 
interest  or  dividends  paid  to  the  payee 
during  the  relevant  30day  period  and  at 
the  time  of  withdrawal,  but  only  if  the 
payor  has  not  received  the  payee's 
certifications  relating  to  the  A  and  D 
triggers  at  the  time  of  the  withdrawal. 
See  §  31.3406(d)-43(a). 

B.  By  mail— proposed  §  31.3406(d)- 
3(a)(1).  The  proposed  regulations 
provide  that  a  pairee  may  provide  the 
certifications  reiving  to  the  A  and  D 
triggers  within  30  days  after  a  payee 
establishes  or  acquires  a  readily  tradable 
instrument  by  mail  before  January  1, 
1985.  provided  the  payee  furnishes  the 
payee's  TIN  upon  the  establishment  or 


acquisition.  The  proposed  regulations 
do  not  provide  a  similar  rule  for  the  sale 
of  a  readily  tradable  instrument  by  mail. 

To  simplify  the  procedures  for 
entering  into  investments  which  do  not 
occur  in  person,  the  final  regulations 
provide  a  30-day  rule  for  the 
establishment  or  acquisition  of  an 
accoimt  or  readily  tradable  instrument 
by  mail  and  extend  the  30-day  rule  to 
the  sale  of  a  readily  tradable  instrument 
by  mail.  Under  the  final  regulations,  if 
the  payee  furnishes  the  payee's  TIN 
before  the  transaction,  backup 
withholding  appUes  during  the  30-day 
period  only  if  the  payee  withdraws 
more  than  69  percent  of  the  reportable 
payment  and  if  the  payor  has  not 
received  the  payee's  certifications 
relating  to  the  A  or  D  triggers, 
whichever  applies,  at  the  time  of  the 
withdrawal.  See  $  31.3406(d)-3(a). 

V.  Section  3406  Confidentiality  Issues- 
Proposed  §  31 .3406(f)-l(a) 

Section  3406(f)  provides  that  a  payor 
may  not  use  information  obtained  under 
section  3406  except  for  meeting  a 
requirement  of  that  section. 
Commentators  requested  clarification  on 
what  actions  a  payor  or  broker  may  take, 
consistent  with  section  3406(f),  in 
response  to  a  payee's  failure  to  provide 
the  payee's  TW  undw  section 
3406(a)(1)(A).  The  final  regulations 
provide  that  a  payor  who  doses  an 
accoimt  at  or  before  the  end  of  a 
calendar  year  in  which  the  payee  opens 
the  accoimt  without  providing  the 
payee's  TIN  or  documentation  of  foreign 
status,  as  required,  during  that  year  will 
not,  in  the  absence  of  evidence  to  the 
contrary,  be  deemed  in  violation  of 
section  3406(f). 

Another  commentator  inquired 
whether  prohibiting  a  payee  fiom 
withdrawing  funds  fiom  the  payee's 
account  is  a  violation  of  section  3406(f). 
The  final  regulations  clarify  that 
refusing  to  allow  a  payee  to  withdraw 
funds  from  the  payee's  account  solely 
because  the  payee  has  not  furnished  a 
TIN  violates  section  3406(f).  See 
831.3406(f)-l(b)(l). 

VI.  Exemptions  From  Backup 
Withholding. 

A.  Interaction  of  information 
reporting  and  backup  withholding 
exemptions — proposed  §  31.3406(g)- 
1(a).  Several  commentators  questioned 
the  interaction  between  the  rules 
exempting  payees  from  information 
reporting  and  those  exempting  payees 
from  backup  withholding.  The  class  of 
recipients  exempt  from  information 
reporting  is  larger  than  the  class  exempt 
from  backup  withholding.  The  final 
regulations  clarify  that  the  list  of  the 


payees  that  are  specifically  exempt  from 
backup  withholding  is  not  exclusive 
and  that  other  payees  that  are  exempt 
from  information  reporting,  also  are 
exempt  from  backup  withholding.  See 
§31.3406{g)-l(a)(2). 
B.  Interest  on  certain  life-insurance 

contracts— proposed  §31. 3406(gh 
l(aX4).  Commentatora  requested  that 
the  temporary  exemption  from  backup 
withholding  for  interest  payments  made 
before  January  1. 1992,  on  "advance 
premiums",  "prepaid  premiums",  or 
"premium  deposit  funds",  on  certain 
insurance  policies  be  made  permanent. 
The  final  regulations  provicte  an 
extension  through  December  31. 1996. 

C  Payments  reportable  under  section 
6047— proposed  §  31 .3406(g}-2(c)(l) 
and  (2).  Commentatora  noted  that, 
contrary  to  the  position  set  forth  in  the 
proposed  regulations,  backup 
withholding  does  not  apply  to 
designated  distributions  paid  after 
December  31, 1984.  The  final 
regulations  clarify  that  backup 
withholding  does  not  apply  to  those 
payments.  See  §  31.3406(gj-2(d). 

D.  Awaiting-TIN  certificate— proposed 
§31.3406(g)-3.  Commentatora  requested 
simplification  of  the  backup 
withholding  rules  applicable  to 
accounts  for  which  a  payor  has  received 
an  awaiting-TIN  certification.  One 
suggestion  was  that  backup  withholding 
should  not  apply  during  the  period  (up 
to  60  days)  that  the  payee  is  waiting  for 
the  payee's  TIN  if  no  more  than  69 
percent  of  the  reportable  payment  is 
withdrawn  during  the  60-day  period. 
The  final  regulations  adopt  this 
suggestion.  Therefore,  backup 
withholding  is  deferred  during  the  60- 
day  period  unless  the  payee  makes  a 
withdrawal  (of  more  than  $500  in  one 
transaction)  during  that  time  or  has 
failed  to  provide  the  certification 
relating  to  the  D  trigger.  If  the  payee 
makes  a  withdrawal  of  more  than  $500 
in  one  transaction  during  the  60-day 
period,  backup  withholding  appUes  to 
the  extent  of  any  reportable  interest  or 
dividends  made  to  the  account  during 
the  60-day  period  and  at  the  time  of 
withdrawal  unless  the  payee  reserves  31 
percent  of  all  reportable  payments  made 
to  the  account  during  that  period. 
Payora  may  elect,  however,  to  impose 
withholding  during  the'60-day  period. 
See  §  31.3406(g}-3(a)(2)  and  (3). 

Commentatora  requested  clarification 
of  the  interaction  of  the  awaiting-TIN 
rules  for  post-1983  accounts  or 
instruments  and  the  obligation  of  the 
payee  to  provide  the  certification 
relating  to  the  D  trigger  that  the  payee 
is  not  subject  to  backup  withholding 
due  to  the  C  trigger.  The  final 
regulations  clarify  that  in  spite  of  the 


awaiting-TIN  certification,  backup 
withholding  applies  under  section 
3406(a)(1)(D)  during  the  60-day  period  if 
the  payee  has  not  provided  this 
certification  to  the  payor.  See 
§31.3406(g)-3(a)(l). 

A  commentator  asked  whether  the  60- 
day  period  refers  to  calendar  or  business 
days.  Accordingly,  the  final  regulations 
clarify  that  the  term  "day"  means  a 
calendar  day.  See  §§  31.3406(g)-3  and 
31.3406(h>-l(e). 

Vn.  Other  Changes 

A.  Identifying  the  person  listed  on  a 
joint  account  as  the  one  subject  to 
withholding— proposed  §  31 .3406(h)- 
2(a).  Under  the  proposed  regulations,  a 
payor  of  a  reportable  payment  to  a  joint 
accoimt  may  treat  the  first  person  listed 
on  the  account  (or  on  the  instrument)  as 
the  payee  subject  to  information 
reporting  and  backup  withholding.  The 
final  regulations  provide  that  the 
relevant  payee  is  the  one  whose  name 
and  TIN  combination  the  payor  uses  for 
information  reporting  purposes, 
whether  or  not  that  account  or 
instrument  registration  Usts  that  payee 
first.  See  S31.3406(h)-2(a)(l). 

B.  Backup  withholding  on  payments 
made  in  property— proposed 
§31.3406(h)-2(h).  Under  the  proposed 
regutetions,  a  payor  making  a  reportable 
payment  in  property  subject  to  backup 
withholding  must  withhold  on  an 
amount  equal  to  the  fair  market  value  of 
the  property.  The  obligation  to  withhold 
occurs  at  the  time  the  property  is  paid 
to  the  payee.  Consequently,  the  payor 

^must  find  an  alternative  source,  such  as 
another  account  of  the  payee,  from 
which  the  payor  can  satisfy  its  backup 
withholdiiig  liability.  Otherwise,  the 
payor  must  continue  to  look  for 
accounts  of  the  payee  to  satisfy  the 
payor's  badnip  withholding  UabiHty.  A 
commentator  suggested  that  the  final 
regulations  add  an  ending  date  after 
which  a  payor  no  longer  has  to  search, 
for  alternative  sources  from  which  to 
satisfy  a  backup  withholding  obligation 
arising  from  a  payment  in  property. 
According  to  this  commentator,  the 
obUgation  should  extinguish  after  a 
reasonable  period  of  time.  In  Tes]>onse  to 
this  conmient,  the  final  regulations 
provide  that  a  payor's  obligation  to 
backup  withhold  on  property  terminates 
on  the  earlier  of  the  date  sufficient  cash 
is  deposited  to  die  account  to  fully 
satisfy  the  oUigation  or  the  close  of  the 
fourth  calendar  year  aiterthe  obligation 
arose.  See  §  31.3406(h)-2(b)(2)(ii). 

C.  Gross-up  of  payments  by 
middlemen — proposed  §31. 3406(h)- 
2(d).  Under  the  proposed  regulations,  a 
middleman  is  required  to  remit  the  full 
amount  due  a  payee  unless  one  of  the 


requirements  for  imposing  backup 
withholding  exists  at  the  time  of 
payment,  llius,  the  middleman  is 
required  to  remit  the  full  amount  even 
though  an  upstream  payor  erroneously 
withheld  on  that  payment  to  the 
middleman.  In  that  event,  the 
middleman  may  recover  the  difference 
between  the  amount  received  and  the 
amount  paid  to  the  payee,  i.e.,  31 
percent,  by  seeking  a  refund  from  the 
upstream  payor  or  by  taking  an 
equivalent  credit  against  the  next 
required  deposit  of  employment  taxes. 
One  commentator  noted  that  the 
middleman  payor  incurs  a  loss  in  the 
time  value  of  money  measured  from  the 
time  it  pays  the  full  amount  due  to  the 
payee  to  the  time  the  payor  receives  a 
refund  or  credit.  Because  of  this,  the 
commentator  suggested  that  the 
regulations  allow  the  middleman  to 
remit  only  the  net  amount  due  its  payee. 
This  suggestion  presents  several 
problems.  First,  it  requires  a  new 
reconciliation  process  to  correlate  the 
backup  withholding  reflected  on  the 
upstream  payor's  Form  945  with  the 
backup  withholding  shown  as  withheld 
tax  on  the  payee's  inccmie  tax  return. 
Second,  the  suggestion  produces  an 
anomalous  result,  namely,  withholding 
occurs  even  though  none  of  the 
statutory  conditions  requiring 
withholding  exist.  For  these  reasons  the 
final  regulations  do  not  adopt  this 
suggestion. 

D.  Refund  of  amount  erroneously 
subject  to  backup  withholding — 
proposed  §31. 6413(a)-3.  Under  .the 
proposed  regulations,  a  payor  must 
refund  an  amount  previously  withheld 
under  the  C  trigger  if  the  IRS  instructs 
the  payor  to  do  so.  This  provision  is  also 
set  forth  in  §  35a.9999-3  Q/A-38  of  the 
Temporary  Employment  Tax 
Regulations  issued  under  the  Interest 
and  Dividend  Tax  Compliance  Act  of 
1983.  as  amended  by  TD  8248  (54  FR 
18713)  on  May  2,  1989.  One 
commentator^uggested  eUminating  this 
refund  provision.  This  rule  was  needed 
initially  to  allow  refunds  in  certain 
cases  where  payees  had  interest  or 
dividend  income  subject  to  backup 
withholding  i^der  the  C  trigger  but  had 
no  income  tax  liability  on  this  income. 
The  IRS  has  subsequently  enhanced  its 
C  withholding  program  to  eliminate  C 
notices  to  payors  in  such  cases.  Thus, 
the  final  regulations  adopt  the 
suggestion  and  delete  the  proposed  rule. 
See§31.6413(a)-3. 

E.  Effective  date.  The  final  regulations^ 
are  effective  for  reportable  payments 
made  and  transactions  occurring  after 
December  31, 1996,  and,  optionally,  for 
reportable  pa)rments  made  and 


transactions  occurring  on  or  after 
December  21, 1995.  See  §  31.3406(i)-l. 

F.  Coordination  with  the  temporary 
regulations— §§  35a.9999-l  through 
35a.9999-5.  The  temporary  regulations 
issued  under  26  CFR  Part  35a  are  not 
effective  for  nonintemational 
transactions  occurring  on  and  after  the 
effective  date  of  the  final  regulatimis. 
The  temporary  regulations,  however, 
remain  effective  for  the  due  diligence 
safe  harbor  and  for  international 
transactions,  including  transactions 
involving  a  foreign  payee,  a  foreign 
payor,  or  a  payment  from  sources 
without  the  United  States. 

G.  Statement  mailing  requirement — 
proposed  §§1.6042-5,  1.6044-6. 
1.6049-6,  and  1.6050N-1.  These  final 
regulations  set  forth  rules  on  the  maimer 
in  which  a  payor  who  is  required  to  file 
an  information  return  for  dividends  and 
corporate  earnings  and  profits, 
patronage  dividends,  interest,  and 
royalties  under  sections  6042(c), 
6044(e),  6049(c),  and  6050N(b), 
respectively,  must  provide  a  copy  of 
that  information  return  to  the  payee,  i.e.. 
payee  statement  mailing. 

The  proposed  regulations  limit  the 
permissible  nontax  enclosures 
includible  in  a  statement  mailing. 
Several  commentators  requested  that  the 
inclusion  of  additional  nontax 
enclosures  be  permitted.  This 
suggestion  was  not  adopted  because  the 
relevant  legislative  history  indicates  that 
Congress  wanted  to  substantially  restrict 
the  nontax  enclosures  in  a  statement 
mailing. 

H.  Correct  identifying  number  for 
estates— proposed  §301.6109-1.  The 
final  regulations  clarify  that  the 
taxpayer  identification  number  to  be 
used  to  identify  estates  of  decedents  is 
the  employer  identification  number 
(rather  than  a  social  security  number). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  E.O. 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibihty  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 
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Drafkiag  bifiMinatibii 

The  principal  ailthor  of  these 
regulations  is  Renay  France  of  the  Office 
of  Assistant  Chief  Counsel  (bcome  Tax 
and  Accounting),  IBS.  However,  other 
personnel  firom  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

lilt  of  Subjects 

26CFR  Parti 

Income  taxaa.  Reporting  and 
recordkeeping  raqeirements.   . 

26  CFR  Part  31 

Employment  ta30s.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirem«it. 
Reporting  and  recdrdkeeping 
requirements,  Sodsl  security. 
Unemployment  cofnpensation. 

26  CFR  Part  35a    \ 

Employment  tajps.  Income  taxes. 
Reporting  and  reoffdkeeping 
raquinwnents.        j  .    . 

26  CFR  Part  301    ] 

Employment  Xasies,  Estate  taxes, 
Exdsa  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reportiiig  and  recordkeeping 
reqiiirements.        , 

26CFRPart602    I 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Ameodments  to  the 
Regnlatioiis 

The  amendment»  to  28  CFR  parts  1, 
31,  35a.  301.  and  902  read  as  follows: 

PART  1— INCOMe  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

AndHiritjr:  26  U.S.C.  7805  *  ^  * 
Section  1.6049-6  ilso  issiied  under 
6049(8).  (b),  and  (d).  *  *  * 

Par.  2.  Section  16042-4  is  revised  as 
follows:  I 

{1.6042-4   8tBlsn(4ntstoredplent>o( 


(a)  Requirement,  A  person  required  to 
make  an  information  return  under 
section  6042(a)(1)  and  §  1.6042-2  must 
furnish  a  statemeilt  to  each  recipient 
whose  identifyinginumber  is  required  to 
be  shown  on  the  related  information 
return  for  dividend  payments. 

(b)  Form  of  the  statement.  The 
statement  required  by  paragraph  (a)  of 
this  section  must  |e  either  the  official 
Form  1099  prescriied  by  the  Internal 
Revenue  Service  f^r  the  respective 
calendar  year  or  all  acceptable  substitute 
statement  that  contains  provisions  that 
are  substantially  similar  to  those  of  the 
official  Form  109^  for  the  respective 


calendar  year.  For  further  guidance  on 
how  to  prepare  an  acceptable  substitute 
statement,  see  Rev.  Proc  95-30  (1995- 
27  I.R.B.  9)  (or  its  successor), 
republished  as  "Rules  and 
Specifications  for  Private  Printing  of 
Substitute  Forms  1096, 1098, 1099 
Series,  5498,  and  W-2G."  See 
§  601.601(d)(2)  of  this  chapter. 

(c)  Aggregation  of  payments.  A  payw 
may  aggregate  on  one  Form  1099  all 
paymoits  made  to  a  recipient  with 
respect  to  each  separate  account  during 
a  calendar  year. 

(d)  Manner  of  providing  statements  to 
recipients — (1)  In  general.  The  Form 
1099,  or  acceptable  substitute  statement, 
must  be  provided  to  the  recipient  either 
in  person  or  by  first-class  mail  to  the 
recipient's  last  known  address  in  a 
statement  mailing. 

(2)  Statement  mailing  requirement. 
The  mailing  required  under  section 
6042(c)  of  a  Form  1099  to  a  payee- 
recipient  must  qualify  as  a  statement 
mailing.  A  statement  mailing  must 
contain  the  required  Form  1099  or 
acceptable  substitute  statement  (written 
statement)  and  must  comply  with 
enclosiue  and  envelope  restrictions. 

(i)  Enclosure  restrictions.  To  qualify 
as  a  statement  mailing,  the  mailing 
cannot  contain  any  enclosures  except 
those  Usted  in  this  paragraph  (d)(2)(i). 
Moreover,  no  promotional  or  advertising 
material  is  permitted  in  the  mailing  of 
the  written  statement.  Even  a  de 
minimis  amount  of  promotional  or 
advertising  material  violates  the 
statement  mailing  requirement. 
However,  a  logo  on  the  envelope 
containing  the  written  statement  and  on 
nontax  enclosures  described  in 
paragraph  (d)(2)(i)  (A)  through  (D)  of 
this  section  does  not  violate  the  written 
statement  requirement.  The  written 
statement  required  under  section 
6042(c)  and  paragraph  (a)  of  this  section 
may  be  perforated  to  a  check  or  to  a 
statement  of  the  recipient-payee's 
specific  account  with  the  payor 
described  in  paragraph  (d)(2)(i)  (A)  or 
(C)  of  this  section.  The  enclosure  to 
which  the  written  statement  is 
perforated  must  contain,  in  a  bold  and 
conspicuous  type,  the  legend: 
"Important  Tax  Return  Dociunent 
AttiMched."  The  enclosures  permitted  in 
a  mailing  are  limited  to — 

(A)  A  check  with  respect  to  the 
account  reported  on  the  written 
statement: 

(B)  A  letter  explaining  why  a  check 
with  respect  to  such  account  is  not 
enclosed  with  the  written  statemoit  (for 
example,  because  a  dividend  has  not 
been  declared  payable); 

(C)  A  statement  of  the  taxpayer- 
recipient's  specific  accoimt  with  the 


payor  if  payments  on  such  account  are 
reflected  on  the  written  statement; 

(D)  A  letter  limited  to  an  explanation 
of  the  tax  consequences  of  the 
information  set  forth  on  the  enclosed 
written  statement; 

(E)  Payee  statements  related  to  other 
Forms  1099,  Form  1098,  and  Form  5498 
(or  the  account  balance  on  a  Form 
5498),  Forms  W-2  and  W-2G:  and 

(F)  Any  dociunent  concerning  the 
solicitation  of  the  Form  W-9  or  Form 
W-8. 

(u)  Envelope  and  delivery 
restrictions— -{A)  Envelope  restrictions. 
The  outside  of  the  envelope  in  which 
the  written  statement  is  mailed  and  each 
nontax  mclosure  enclosed  in  the 
envelope  must  contain,  in  a  bold  and 
conspicuous  type,  the  legend: 
"Important  Tax  Return  Document 
Enclosed."  For  purposes  of  this 
paragraph  (d)(2)(ii),  a  nontax  enclosiue 
is  any  item  listed  in  paragraphs 
(dK2)(i)(A)  through  (C)  of  this  section. 
However,  a  payor  is  not  required  to 
include  the  legend  on  the  outside  of  an 
envelope  containing  only  the  enclosures 
in  paragraph  (d)(2)(i)(D)  through  (F)  of 
this  section. 

(B)  Delivery  restrictions.  The 
requirement  to  provide  the  written 
statement  in  person  or  by  first-class  mail 
may  be  satisfied  by  sending  the  written 
statement  and  any  enclosiues  described 
in  paragraph  (d)(2) (i)  of  this  section  by 
intra-offlce  mail,  provided  that  intra- 
office  mail  is  used  by  the  payor  in 
sending  account  activity,  balance 
information,  and  other  correspondence 
to  the  payee.  If  a  payor  does  not 
personally  deliver  the  written  statement 
(i.e.,  the  Form  1099  or  its  acceptable 
substitute)  to  the  recipient  or  mail  it  to 
the  recipient  in  a  statement  mailing  as 
described  in  this  paragraph  (d).  the 
payor  is  considered  to  have  failed  to 
mail  the  statement  required  under 
section  6042(c)  and  will  be  subject  to 
the  penalty  under  section  6722. 

(e)  Time  for  furnishing  statements — 
(1)  In  general.  Each  statement  required 
by  section  6042(c)  and  this  section  to  be 
furnished  to  any  person  for  a  calendar 
year  must  be  furnished  to  such  person 
after  November  30  of  the  year  and  on  or 
before  January  31  (February  10  in  the 
case  of  a  nominee  filing  under  §  1.6042- 
2(a)(l)(Ui))  of  the  following  year,  but  no 
statement  may  be  furnished  before  the 
final  dividend  for  the  calendar  year  has 
been  paid.  However,  the  statement  may 
be  furnished  at  any  time  after  April  30 
if  it  is  furnished  with  the  final  cUvidend 
for  the  calendar  year. 

(2)  Extensions  of  time.  For  good  cause 
upon  written  application  of  the  person 
required  to  furnish  statements  under 


this  section,  the  Director,  Martinsburg 
Computing  Center,  may  grant  an 
extension  of  time  not  exceeding  30  days 
in  which  to  furnish  such  statements. 
The  application  must  be  addressed  to 
the  Dhector,  Martinsbiug  Computing 
Center,  and  must  contain  a  full  recital 
of  the  reasons  for  requesting  the 
extension  to  aid  the  EKrector  in 
determining  the  period  of  the  extension, 
if  any,  that  will  be  granted.  Such  a 
request  in  the  form  of  a  letter  to  the 
Director,  Martinsburg  Computing 
Center,  signed  by  the  appticant  will 
suffice  as  an  application.  The 
application  must  be  filed  on  or  before 
the  date  prescribed  in  paragraph  (e)(1) 
of  this  section. 

(3)  Last  day  for  furnishing  statement. 
For  provisions  relating  to  the  time  for 
performance  of  an  act  when  the  last  day 
prescribed  for  performance  falls  on 
Saturday,  Sunday,  or  a  legal  holiday,  see 
section  7503  and  §  301.7503-1  of  tiiis 
chapter  (Regulations  on  Procedure  and 
Administration).  (0  Penalty.  For 
provisions  relating  to  the  penalty  for  the 
failure  to  furnish  a  statement  under  this 
section,  see  section  6722. 

(g)  Effective  date.  This  section  is 
effective  for  payee  statements  due  after 
December  31, 1995,  without  regard  to 
extensions.  For  the  substantially  similar 
statement  mailing  requirements  that 
apply  with  respect  to  forms  required  to 
be  filed  after  October  22, 1986,  and 
before  January  1, 1996,  see  Rev.  Proc. 
84-70  (1984-2  C.B.  716)  (or  successor 
revenue  procedures).  See  §  601.601(d)(2) 
of  this  chapter. 

Par.  3.  Section  1.6044-5  is  revised  as 
follows: 

{1.0044-S    Statements  to  recipients  of 
patronage  dividends. 

(a)  Requirement.  A  person  required  to 
make  an  information  return  under 
section  6044(a)(1)  and  §  1.6044-2  must 
furnish  a  statement  to  each  recipient 
whose  identifying  number  is  required  to 
be  shown  on  the  related  information 
return  for  patronage  dividends  paid. 

(b)  Form,  manner,  and  time  for 
providing  statements  to  recipients.  The 
statement  required  by  paragraph  (a)  of 
this  section  must  be  either  the  official 
Form  1099  prescribed  by  the  Internal 
Revenue  Service  for  the  respective 
calendar  year  or  an  acceptable  substitute 
statement.  The  rules  imder  §  1.6042-4 
(relating  to  statements  with  respect  to 
dividends)  apply  comparably  in 
determining  the  form  of  an  acceptable 
substitute  statement  permitted  by  this 
section.  Those  rules  also  apply  for 
piuposes  of  determining  the  manner  of 
and  time  for  providing  the  Form  1099  or 
its  acceptable  substitute  to  a  recipient 
under  this  section.  However,  each  Form 


1099  or  acceptable  substitute  statement 
required  by  this  section  must  be 
furnished  on  or  before  January  31  of  the 
following  year,  but  no  statement  may  be 
furnished  before  the  final  payment  has 
been  made  for  the  calendar  year. 

(c)  Penalty.  For  provisions  relating  to 
the  penalty  for  the  failure  to  furnish  a 
statement  imder  this  section,  see  section 
6722. 

(d)  Effective  date.  This  section  is 
effective  for  payee  statements  due  after 
December  31, 1995,  without  regard  to 
extensions.  For  the  substantially  similar 
statement  mailing  requirements  that 
apply  with  respect  to  forms  required  to 
be  filed  after  October  22, 1986,  and 
before  January  1, 1996,  see  Rev.  Proc. 
84-70  (1984-2  C.B.  716)  (or  successor 
revenue  procedures).  See  §  601.601(d)(2) 
of  this  chapter. 

Par.  4.  Section  1.6049-6  is  amended 
by: 

1.  Revising  the  section  heading. 

2.  Removing  the  language  "section 
3451"  and  adding  "section  3406"  in 
each  of  the  following  locations: 

a.  Paragraph  (a),  second  sentence. 

b.  Paragraph  (a),  third  sentence. 

c.  Paragraph  (a),  fourth  sentence. 

3.  Removing  the  language  "section 
3451"  and  adding  "section  3406"  in 
each  of  the  following  locations: 

a.  Paragraph  (bj(l)(ii). 

b.  Paragraph  (b)(2)(ii). 

4.  Adding  paragraph  (e). 

5.  Removing  the  authority  citation  at 
the  end  of  the  section. 

The  revision  and  additions  read  as 
follows: 

11.6040-6    Statements  to  recipients  of 
mtsrsst  payments  and  holders  of 
oMigallons  for  attributed  original  lasue 
discount 

*        •        *        •        • 

(e)  Statements  to  recipients — (1) 
Requirement.  A  person  required  to  make 
an  information  return  under  section 
6049(a)  and  §  1.6049-4  must  furnish  a 
statement  to  each  recipient  whose 
identifying  number  is  required  to  be 
shown  on  the  related  information  return 
for  interest  or  original  issue  discount 
paid  or  accrued. 

(2)  Form,  manner,  and  time  for 
providing  statements  to  recipients.  The 
statement  required  by  paragraph  (e)(1) 
of  this  section  must  be  either  the  official 
Form  1099  prescribed  by  the  Internal 
Revenue  Service  for  the  respective 
calendar  year  or  an  acceptable  substitute 
statement.  The  rules  under  §  1.6042-4 
(relating  to  statements  with  respect  to 
dividends)  apply  comparably  in 
determining  the  form  of  an  acceptable^ 
substitute  statement  permitted  by  this* 
paragraph  (e).  Those  rules  also  apply  for 
purposes  of  determining  the  maimer  of 


and  time  for  providing  the  Form  1099  or 
its  acceptable  substitute  to  a  recipient 
imder  paragraph  (e)(1)  of  this  secticm. 
However,  with  respect  to  original  issue 
discount,  the  Form  1099  or  acceptable 
substitute  statement  required  by 
paragraph  (e)(1)  of  this  section  must 
show  the  aggregate  amount  of  original 
issue  discoimt  includible  in  the  gross 
income  by  the  recipient  for  the  calendar 
year  with  respect  to  the  obligation 
(determined  by  applying  the  rules  of 
$  1.6049-4(b)(2)),  and  the  amount,  serial 
number,  or  other  identifying  number  of 
each  obligation  with  respect  to  which  a 
return  is  being  made.  With  respect  to 
interest  or  original  issue  discount,  the 
Form  1099  or  acceptable  substitute 
statement  required  by  paragraph  (e)(1) 
of  this  section  must  be  furnished  to  the 
recipient  on  or  before  January  31  of  the 
year  following  the  calMidar  year  for 
which  the  return  under  section 
6049(a)(1)  was  required  to  be  made. 

(3)  Penalty.  For  provisions  relating  to 
the  penalty  for  the  failtue  to  furnish  a 
statement  under  this  section,  see  section 
6722. 

(4)  Effective  date.  This  paragraph  (e) 
is  effective  for  payee  statements  due 
after  December  31, 1995,  without  regard 
to  extensions.  For  the  substantially 
similar  statement  mailing  requirements 
that  apply  with  respect  to  forms 
reqmred  to  be  filed  after  October  22, 
1986,  and  before  January  1, 1996,  see 
Rev.  Proc.  84-70  (1984-2  C.B.  716)  (or 
successor  revenue  procedures).  See 

§  601.601(d)(2)  of  tiiis  chapter. 

Par.  5.  Section  1.6050N-1  is  added  to 
read  as  follows: 

{ 1.6050N-1    Statements  to  rscipients  of 
royaMes. 

(a)  Requirement.  A  person  required  to 
make  an  information  return  under 
section  6050N(a)  must  fumish  a 
statement  to  each  recipient  whose  name 
is  required  to  be  shown  on  the  related 
information  return  for  royalties  i>aid. 

(b)  Form,  manner,  ana  time  for 
providing  statements  to  recipients.  The 
statement  required  by  paragraph  (a)  of 
this  section  must  be  either  the  official 
Form  1099  prescribed  by  the  Internal 
Revenue  Service  for  the  respective 
calendar  year  or  an  acceptable  substitute 
statement.  The  rules  under  §  1.6042-4 
(relating  to  statements  with  respect  to 
dividends)  apply  comparably  in 
determining  the  form  of  the  acceptable 
substitute  statement  permitted  by  this 
section.  Those  rules  also  apply  for 
purposes  of  determining  the  manner  of 
and  time  for  providing  the  Form  1099  or 
its  acceptable  substitute  statement  to  a 
recipient  under  this  section. 

(c)  Penalty.  For  provisions  relating  to 
the  penalty  for  failure  to  fumish  a 
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statement  under  tliis  section,  see  section 
6722. 

(d)  Effective  dat0.  This  section  is 
effecdve  for  payee  statements  due  after 
December  31, 1993,  without  regard  to 
extensions.  For  the  substantially  amilar 
statement  mailing  tequirements  that 
apply  with  respect  to  forms  required  to 
be  filed  after  October  22, 1986,  and 
before  January  1.  Ip96,  see  Rev.  Proc. 
84-70  (1984-2  CBl  716)  [m  successor 
revenue  procedures).  See  §  601.601(d)(2) 
of  this  chapter. 

PART  31— EMPLOhmiENT  TAXES  AND 
COLLECTION  OF  MCOME  TAX  AT 

souncE  j 

Par.  8.  The  auth^ty  for  Part  31  is 
amended  by  removing  the  entry  for 
§  31.3406(d)-5  andjby  adding  an  entry 
in  numerical  orderito  read  as  follows: 

Aodiariljn  26  U.S.^-  7805.  *  *  * 
Sections  31.3406(a)-l  through  31.3406(1)- 
1  also  issued  under  26  U.S.C  3406(i). 
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Par.  7.  Section  31 
read  as  follows: 


.3406-0-is  revised  to 


S  31.3406-0   Outilnaiofthetwefcup 
wMtMioldlnQ  leQutatfene. 

This  section  Usts  paragraphs 
contained  in  §§  31.3406(a)-l  through 
31.3406(i)-l. 

S31.3406la)-i    Backup  withholding 
requirement  on  repoi^ble  payments. 

(a)  Overview. 

(b)  Conditions  that  ^voke  the  backup 
withholding  raquirament. 

(1)  Conditions  applicable  to  all  reportable 
payments. 

(2)  Conditions  appl  cable  only  to 
reportable  interest  or  lividend  payments. 

(c)  Exceptions. 

(d)  Cross  refBrences 

§31.3406(ahi    Definition  of  payors 
obligated  to  backup  mijithhold. 

(a)  In  genetaL         j 

(b)  Middlemen  trea^  as  payors. 

(c)  Persons  not  trealsd  as  payors. 

§3i.340e(a)-3    Scopit  and  extent  of 
accounts  subject  to  bqclcup  withholding. 

§31 .3406(a)-4    Time  when  payments  are 
considered  to  be  paidand  subject  to  backup 
vrithholding. 

(a)  Timing. 

(1)  In  general. 

(2)  Special  rules  forldividends. 

(b)  Amounts  report^le  under  section  6045. 

(1)  In  general. 

(2)  Special  rule  for  interest  accrued  on 
bonds. 

(c)  Middlemen. 

(1)  In  general. 

(2)  Special  rule  for  (}ommon  trust  funds. 

(3)  Special  rule  for  (^itain  grantor  trusts. 

S  31 .3406(b)(ihl    Relortable  interest 
payment  ; 

(a)  Interest  subject  t^  backup  withholding. 
(1)  In  general. 


'ibti 
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(2)  Special  rxiie  for  tax-exempt  interest 
(b)  Amount  subject  to  backup  withholding. 

(1)  In  general. 

(2)  Special  rule  to  adjust  for  premature 
withdrawal  penalty. 

§31.3406{bX2h2    Original  issue  discount. 

(a)  Original  issue  discount  subject  to 
backup  withholding. 

(b)  Amount  subject  to  backup  withholding 
and  time  when  backup  withholding  is 
imposed  with  respect  to  short-term 
obligations. 

(c)  Transferred  short-term  obligations. 

(1)  Subsequent  holder  may  establish 
purchase  price. 

(2)  Subsequent  holder  unable  (or  not 
permitted)  to  establish  purchase  price. 

(3)  Transferred  obligation. 

(d)  Amount  subject  to  backup  withholding 
and  time  when  backup  withholding  is 
imposed  with  respect  to' long-term 
obligations. 

(1)  No  cash  payments  prior  to  maturity. 

(2)  Registered  long-term  obligations  with 
cash  payments  priw  to  maturity. 

(3)  Transfinred  registered  long-term 
obligations  with  payments  prior  to  maturity. 

(e)  Bearer  long-term  obligations. 

(1)  Payments  prior  to  maturity. 

(2)  Payments  at  maturity. 

§31.3406(bK2h3    Window  transacUons. 

(a)  Requirement  to  backup  withhold. 

(b)  Window  transaction  defined. 

(c)  Manner  of  furnishing  taxpayer 
identification  number  in  the  case  of  a 
window  transaction. 

S31.3406(bH2h4    Reportable  dividend 
payment. 

(a)  Dividends  subject  to  backup 
withholding. 

(b)  Dividends  not  subject  to  backup 
withholding. 

(c)  Amount  subject  to  backup  withholding. 

(1)  In  general 

(2)  Reasonable  estimate  of  amount  of 
dividend  subject  to  backup  withholding 

(3)  Reinvested  dividends. 

§31.340e(bX2)-5    Reportable  patronage 
dividend  payment 

(a)  Patronage  dividends  subject  to  backup 
withholding. 

(b)  Amount  subject  to  backup  withholding. 

(1)  Failure  to  provide  taxpayer 
identification  number  or  notificatfon  of 
incorrect  taxpayer  identification  number. 

(2)  Notified  payee  imderreporting  or  payee 
certification  figure. 

§31.3406lbK3hl    Reportable  payments  of 
rents,  commissions,  nonemployee 
compensation,  etc. 

(a)  Section  6041  and  604lA(a)  payments 
subject  to  backup  withholding. 

(b)  Amount  subject  to  backup  withholding. 

(1)  In  general. 

(2)  Net  commissions. 

(3)  Payments  aggregating  $600  or  more  for 
the  calendar  year. 


§31.3406(bH3}-2    Reportable  barter 
exchanges  and  gross  proceeds  of  sales  of 
securities  or  commodities  by  brokers. 

(a)  Transactions  subject  to  backup 
withholding. 

(b)  Amount  subject  to  backup  withholding. 

(1)  In  general. 

(2)  Forward  contracts,  including  foreign 
currency  contracts,  and  regulated  futures 
contracts. 

(3)  Security  sales  made  through  a  margin  - 
account. 

(4)  Security  short  sales.    « 

(5)  Fractional  shares.  • 

§  31.3406(bM3)-3    Reportable  payments  by 
certain  fishing  boat  operators. 

(a)  Payments  subject  to  backup 
withholding. 

(b)  Amoimt  subject  to  backup  withholding. 

§  31.3406(b)(3)-4    Reportable  payments  of 
royalties. 

(a)  Royalty  payments  subject  to  backup 
withholding. 

(b)  Amoimt  subject  to  backup  withholding. 

§31.3406(bH4)-l    Exemption  for  certain 
minimal  payments. 

(a)  In  general. 

(b)  Manner  of  making  the  election. 

(c)  How  to  annualize. 
(1)  In  general. 

.    (2)  Special  aggregation  rule  for  reportable 
interest  and  dividends. 

(d)  Exception  for  window  transactions  and 
original  issue  discount 

§31.3406(chl    Notified  payee 
underreporting  of  reportable  interest  or 
dividend  payments. 

(a)  Overview. 

(b)  Definitions. 

(1)  Notified  payee  undetreporting. 

(2)  Payee  underreporting. 

(c)  Notice  to  payors  regarding  backup 
withholding  due  to  notified  payee 
underreporting. 

(1)  In  general 

(2)  Additional  requirements  for  payors  that 
are  also  b.-okers. 

(3)  Payor  identification  of  accounts  of  the 
payee  subject  to  backup  withholding  due  to 
notified  p>ayee  underreporting. 

(d)  Notice  from  payors  of  backup 
withholding  due  to  notified  payee 
imdeirepcnting. 

(1)  In  general 

(2)  Procedures. 

(e)  Period  during  which  backup 
withholding  is  required. 

(1)  In  general. 

(2)  Stop  withholding. 

(3)  Dormant  accounts. 

(f)  Notice  to  payees  from  the  Internal 
Revenue  Service. 

(1)  Notice  period. 

(2)  Payee  subject  to  backup  withholding. 

(3)  Disclosure  of  names  of  payors  and 
brokers. 

(4)  Backup  withholding  certification. 

(g)  Determination  by  the  Internal  Revenue 
Service  that  backup  withholding  should  not 
start  or  should  be  stopped. 

(1)  In  general. 

(2)  Date  notice  to  stop  backup  withholding 
will  be  provided. 


(3)  Groimds  for  determination. 

(4)  No  underreporting. 

(5)  Correcting  any  payee  underreporting. 

(6)  Undue  hardship. 

(7)  Bona  fide  dispute. 

(h)  Payees  filipg  a  joint  return. 

(1)  In  general. 

(2)  Exceptions, 
(i)  (Reserved.) 
(j)  Penalties. 

§31 .3406(d)-i    Manner  required  for 
furnishing  a  taxpayer  identification  number. 

(a)  Requirement  to  backup  withhold. 

(b)  Reportable  interest  or  dividend  account. 

(1)  Manner  required  for  furnishing  a 
taxpayer  identification  number  with  respect 
to  a  pre-1984  account  or  instrument 

(2)  Deteimination  of  pre-1984  account  or 
instnmient 

(3)  Manner  required  for  frimishing  a 
taxpayer  identification  number  with  respect 
to  an  account  or  instrument  that  is  not  a  pre- 
1984  accoimt 

(4)  Special  rule  with  respect  to  the 
acquisition  of  a  readily  tradable  instrument 
in  a  transaction  between  certain  parties 
acting  without  the  assistance  of  a  broker. 

(c)  Brokerage  account 

(1)  Manner  required  for  fomishing  a 
taxpayer  identification  number  with  respect 
to  a  brokerage  relationship  that  is  not  a  post- 
1983  brokerage  account. 

(2)  Manner  required  for  furnishing  a 
taxpayer  identification  number  with  respect 
to  a  post-1983  brokerage  account. 

(d)  Rents,  commissions,  nonemployee 
compensation,  and  certain  fishing  boat 
operators,  etc. — Manner  required  for 
furnishing  a  taxpayer  identification  number. 

§  31.3406(d)-2    Payee  certification  failure. 

(a)  Requirement  to  backup  Withhold. 

(b)  Exceptions. 

§31.3406ldh3  Special  30-day  rules  for 
certain  reportable  payments. 

(a)  Accounts  or  readily  tradable 
instruments  acquired  directly  from  the  payor 
(including  a  broker  who  holds  an  instrument 
in  street  name)  by  electronic  transmission  or 
by  mail. 

(b)  Sale  of  an  instrument  kn  a  customer  by 
electronic  transmission  or  by  mail. 

(c)  Application  to  foreign  payees. 

§  31 .3406(dh4  Special  rules  for  readily 
tradable  instruments  acquired  through  a 
broker. 

(a)  Readily  tradable  instruments  acquired 
through  po8t-1983  brokerage  accounts  with  a 
broker  who  is  not  a  payor. 

(1)  In  general. 

(2)  Additional  requirements. 

(3)  Transactions  entered  into  through  a 
brokerage  account  that  is  not  a  post-1983 
brokerage  account 

(4)  Payor  must  notify  payee. 

(b)  Notices. 

(1)  Form  of  notice  by  broker  to  payor. 

(2)  Form  of  notice  by  payor  to  payee. 

(c)  Payor's  reliance  on  information  from 
broker. 

(1)  In  general. 

(2)  Amount  subject  to  backup  withholding. 


1 31.3406(d)-S    Backup  withholding  when 
the  Service  or  a  broker  notifies  the  payor  to 
withhold  because  the  payee's  taxpayer 
identification  number  is  incorrect 

(a)  Overview. 

(b)  Definitions  and  special  rules. 

(1)  Definition  of  an  incorrect  name/TIN 
combination. 

(2)  Definition  of  account 

(3)  Definition  of  business  day. 

(4)  Certain  exceptions. 

(c)  Notice  regarding  an  incorrect  name/TIN 
combination. 

(1)  In  general 

(2)  Additional  requirements  for  payors  that 
are  also  brokers. 

(3)  Payor  identification  of  the  accoimt  or 
accounts  of  the  payee  that  have  the  incorrect 
taxpayer  identification  number. 

(4)  Special  rule  for  joint  accounts. 

(5)  Date  of  receipt. 

(d)  Notice  from  payors  of  backup 
withholding  due  to  an  incorrect  name/TIN 
combination. 

(1)  In  general. 

(2)  Procedures. 

(e)  Period  during  which  backup 
withholding  is  required  due  to  notification  of 
an  incorrect  name/TIN  combination. 

(1)  In  general. 

(2)  Grace  periods. 

(3)  Dormant  accounts. 

(f)  Manner  required  for  payee  to  fiimish 
certified  taxpayer  identification  number. 

(g)  Receipt  of  two  notices  within  a  3-year 
period. 

(1)  In  general. 

(2)  Notice  to  payee  who  has  provided  two 
incorrect  name/TIN  combinations  within  3 
calendar  years. 

(3)  Period  during  which  backup 
withholding  is  required  due  to  a  second 
notice  of  an  incorrect  name/TIN  combination 
within  3  calendar  years. 

(4)  Receipt  of  two  notices  in  one  calendar 
year. 

(5)  Notification  from  the  Social  Security 
Administration  (or  the  Internal  Revenue 
Service)  validating  a  name/TIN  combination. 

(h)  Payors  must  use  newly  provided 
certified  number, 
(i)  Effective  date, 
(j)  Examples. 

§  31 .3406(e)-l    Period  during  which  backup 
withholding  is  required. 

(a)  In  general. 

(b)  Failure  to  furnish  a  taxpayer 
identification  number  in  the  manner 
required. 

(1)  Start  withholding. 

(2)  Stop  withholding. 

(c)  Notification  of  an  incorrect  taxpayer 
identification  number. 

(d)  Notified  payee  underreporting. 

(e)  Payee  certification  failure. 

(1)  Start  withholding. 

(2)  Stop  withholding. 

(f)  Rule  for  determining  when  the  payor 
receives  a  taxpayer  identification  number  or 
certificate  from  a  payee. 

§31.3406(f}-l    Confidentiality  of 
information. 

(a)  Confidentiality  and  liability  for 
violation. 


(b)  Permissible  use  of  information. 

(1)  In  general. 

(2)  Window  transactions. 

(c)  Specific  restrictions  on  the  use  of 
information. 

§31 .3406(g)-l    Exception  for  payments  to 
certain  payees  and  certain  other  payments. 

(a)  Exempt  recipients. 

(1)  In  general. 

(2)  Nonexclusive  list 

(b)  Determination  of  whether  a  person  is 
described  in  paragraph  (a)(1)  of  this  section. 

(c)  Prepaid  or  advance  premium  llfs- 
insurance  contracts. 

§  3 1 .3406(g}-2    Exception  for  reportable 
payments  for  which  backup  withholding  is 
otherwise  required. 

(a)  In  general. 

(b)  Payment  of  wages. 

(c)  Distribution  bom  a  pension,  annuity,  or 
other  plan  of  deferred  compensation. 

(d)  Gambling  wiimings. 

(1)  In  general. 

(2)  Definition  of  a  reportable  gambling 
wiiming  and  determination  of  amount 
subject  to  backup  withholding. 

(3)  Special  rules. 

(e)  Certain  real  estate  transactions. 

(f)  Certain  payments  after  an  acquisition  of 
accounts  or  instruments. 

(g)  Certain  gross  proceeds. 

§31 .3406(g)-3    Exemption  while  payee  is 
waiting  for  a  taxpayer  identification  number. 

(a)  In  general. 

(1)  Backup  withholding  not  required  for  60 
days.  .„ 

(2)  Reserve  method. 

(3)  Alternative  rule;  7-day  grace  period. 

(b)  Special  rule  for  readily  tradable 
instruments. 

(c)  Exceptions. 

(1)  In  general. 

(2)  Special  rule  for  amounts  subject  to 
reporting  under  section  6045  other  than 
proceeds  of  redemptions  of  bearer 
obligations. 

(d)  Awaiting-TIN  certificate. 

(e)  Form  for  awaiting-TIN  certificate. 

§31.3406(hhl    Definitions. 

(a)  In  general. 

(b)  Taxpayer  identification  number. 

(1)  In  general. 

(2)  Obviously  incorrect  number. 

(c)  Broker. 

(d)  Readily  tradable  instrument 

(e)  Day. 

(f)  Business  day. 

§31.3406(hh2    Special  rules. 

(a)  )oint  accounts. 

(1)  Relevant  name  and  taxpayer 
identification  number  combination. 

(2)  Optional  rule  for  accounts  subject  to 
backup  withholding  under  section 
3406(a)(l){B)  or  (C)  where  the  names  are 
switched. 

(3)  )oint  foreign  payees. 

(b)  Backup  withholding  frt>m  an  alternative 
source. 

(1)  In  general. 

(2)  Exceptions  for  payments  made  In 
property. 

(c)  Trusts. 
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(d)  Adjustnant  of  prior  withholding  by 
middlaman. 

(•)  Conversion  of  amounts  paid  in  foreign 
cuirency  into  United  States  dollars. 

(1)  Convertible  fofeign  currency. 

(2)  Nonconvertibfe  foreign  ctirrency. 
[Reserved] 

(f)  Coordination  With  other  sections. 

(g)  Tax  liabilities  ^d  penalties. 

(h)  To  whom  payf  r  is  liable  for  amount 
withheld. 

§31.3406(h)-3    CatUficates. 

(a)  Prescribed  for^i  to  furnish  information 
under  penalties  of  perjury. 

(1)  In  general. 

(2)  Use  of  a  single!  or  multiple  Ptams  W- 
9  for  accounts  of  th9  same  payee. 

(b)  Prescribed  for«i  to  furnish  a 
noncertified  taxpay^  identificatioQ  number. 

(c)  Forms  prepared  by  payors  or  brokers. 

(1)  Substitute  forms;  in  general. 

(2)  Form  fbrexempt  recipient 

(d)  Special  rule  far  brokers. 

(e)  Reasonable  rel(ance  on  certificate. 

(1)  In  general. 

(2)  Qrcumstancesi  establishing  reasonable 
reliance. 

(i)  Who  may  sign  Certificate. 

(1)  In  general. 

(2)  Notified  payee  underreporting, 
(g)  Retention  of  certificates. 

(1)  Accounts  or  inetnmients  that  are  not 
pre-1984  accounts  and  brokerage 
relationships  that  art  post-1983  brokerage 
accounts. 

(2)  Accounts  or  instruments  that  are  pre- 
1984  accounts  and  brokerage  relationships 
that  are  not  post- 1983  brokerage  accounts. 

(h)  Cross  reference. 

§31.3406(i)-l    Effective  date. 

Par.  S.  Sections;31.3406(a)-1  through 
31.3406(aM,  31.a406(b)(2)-l  through 
31.3406(b)(2>-5.  3ll.3406(b)(3)-l 
through  31.3406(hO(3M.  31.3406CbK4)- 
1, 31.3406(c)-l.  34.3406(d)-l  throiigh 
31.3406(d)-4.  31.3406(e)-l,  31.3406(f)- 
1,  31.3406(g}-l  through  31.3406(g)-3, 
31.3406(h)-l  through  31.3406(h)-3.  and 
31.3406(i)-l  are  a^ded  to  read  as 
follows: 

f31.3406M-1    Ba^oJpwHMwWIng 
requiremMit  on  np^rtabt*  payments. 

(a)  Overview.  Uiider  section  3406,  a 
payor  must  deduct  and  withhold  31 
percent  of  a  reportable  payment  if  a 
condition  for  withholding  exists. 
Reportable  payments  mean  interest  and 
dividend  payments  (as  defined  in 
section  3406(b)(2))  and  other  reportable 
payments  (as  defined  in  section 
3406(b)(3)).  The  conditions  described  in 
paragraph  (b)(1)  of  this  section  apply  to 
all  reportable  payments,  including 
reportable  interest  and  dividend 
pajrments.  The  cooditions  described  in 
paragraph  (b)(2)  ofthis  section  apply 
only  to  reportable  Interest  and  dividend 
payments. 

(b)  Conditions  that  invoke  the  backup 
withholding  requi»ement—{l) 


UMI 


Conditions  applicable  to  all  reportable 
payments.  A  payor  of  a  reportable 
payment  must  deduct  and  withhold 
imder  section  3406  if— 

(i)  The  payee  of  the  reportable 
payment  does  not  fiimish  the  payee's 
taxpayer  identification  number  to  the 
payor,  as  required  in  section 
3406(a)(1)(A)  and  §  31.3406(d)-l;  or 

(ii)  The  Internal  Revenue  Service  or  a 
broker  notifies  the  payor  that  the 
taxpayer  identification  number 
furnished  by  its  payee  for  a  reportable 
payment  is  incorrect,  as  described  fai 
section  3406(a)(1)(B)  and  §  31.3406(d)- 
5. 

(2)  Conditions  applicable  only  to 
reportable  interest  or  dividend 
payments.  A  payor  of  a  reportable 
interest  or  dividend  payment  must 
deduct  and  withhold  under  section 
3406  if— 

(i)  The  Internal  Revenue  Service  or  a 
broker  notifies  the  payor  that  its  payee 
has  imderreported  interest  or  dividend 
income,  as  described  in  section 
3406(a)(1)(C)  and  §  31.3406(c)-l:  or 

(ii)  The  payee  fails  to  certify  to  the 
payor  or  broker  that  the  payee  is  not 
subject  to  withholding  due  to  notified 
payee  underreporting,  as  described  in 
section  3406(a)(1)(D)  and  §  31.3406(d)- 
2. 

(c)  Exceptions.  The  requirement  to 
withhold  does  not  apply  to  certain 
minimal  payments  as  described  in 
§31.3406(b)(4)-l  or  to  payments  exempt 
from  withholding  under  §§  31.3406(g)-l 
through  31.3406(g)-3. 

(d)  Cross  references.  For  the  definition 
of  payor,  see  §  31.3406(a)-2.  For  the 
definition  of  taxpayer  identification 
number,  see  §  31.3406(h)-l(b). 

f31.3406M-«    OefinMon  of  payors 
oMIgalMJ  to  ttactajp  withhold. 

(a)  In  general.  Payor  means  any 
person  who  is  required  to  make  an 
information  return  with  res{)ect  to  any 
reportable  payment  (as  described  in 
section  3406(b))  imder  section  6041, 
604lA(a),  6042,  6044, 6045,  6049, 
6050A.  or  6050N,  including  any 
middleman  as  described  in  paragraph 
(b)  of  this  section. 

(b)  Middlemen  treated  as  payors.  A 
person  who  receives  or  collects  a 
reportable  payment  on  behalf  of  or  for 
the  accoimt  of  a  payee  is  a  middleman 
and  is  treated  as  the  payor  of  the 
payment.  These  persons  include,  but  are 
not  limited  to — 

(1)  A  custodian  of  a  payee's  accoimt, 
such  as  a  bank,  financial  institution,  or 
brokerage  firm  acting  as  custodian  of  an 
accoimt: 

(2)  A  nominee,  including  the  joint 
owner  of  an  account  or  instrument, 
except  if  the  joint  owners  are  husband 


and  wife  or  if  the  payment  is  actually 
owned  by  another  person  whose  name 
is  also  shown  on  the  information  return 
filed  with  respect  to  the  payment; 

(3)  A  broker  holding  a  security 
(including  stock)  for  a  customer  in  street 
name; 

(4)  A  grantor  trust  estabUshed  after 
December  31, 1995,  all  of  which  is 
owned  by  two  or  more  grantors,  and  for 
this  purpose  spouses  filing  a  joint  return 
are  considered  to  be  one  grantor; 

(5)  A  common  trust  fund;  and 

(6)  A  partnership  or  an  S  corporation 
that  makes  a  reportable  payment. 

(c)  Persons  not  treated  as  payors.  The 
following  persons  are  not  treated  as 
payors  for  purposes  of  Section  3406  if 
the  person  does  not  have  a  reporting 
obhgation  under  the  section  on 
information  reporting  to  which  the 
payment  relates: 

(1)  An  agent  of  the  payor  who  is 
acting  on  behalf  of  the  payor  in  making 
the  payment  and  who  has  not  entered 
into  an  agreement  with  the  payor  (for 
further  guidance  see  Rev.  Proc.  84-33 
(1984-1  CB.  502),  and  §  601.601(d)(2)  of 
this  diapter),  such  as  a  bank  that  acts  as 
a  pa3dng  agent  in  making  a  payment  of 
dividends  on  behalf  of  a  corporation 
(although  payments  made  by  the  agent 
are  considered  to  be  payments  made  by 
the  payor,  and  thus  are  subject  to 
withholding,  reporting,  and  the 
depositing  requirements  pertaining  to 
section  3406  as  if  they  were  made  by  the 
payor  itself,  and  failure  by  the  agent  so 
to  withhold,  report,  or  deposit  is 
considered  to  be  failure  by  the  payor); 

(2)  A  trust  (other  than  a  grantor  trust 
as  described  in  paragraph  (b)(4)  of  this 
section)  that  files  a  Form  1041  and 
furnishes  each  beneficiary  a  Form  K-1 
containing  information  required  to  be 
shown  on  an  information  return, 
including  amounts  withheld  under 
section  3406;  or 

(3)  A  partnership  making  a  payment 
of  a  distributive  share  or  an  S 
corporation  making  a  similar 
distribution. 

$31.3406<a)-3    Scop*  and  extant  of 
accounts  suttjact  to  iMcfcup  withholding. 

A  payor  who  is  required  to  withhold 
under  §  31.3406(a)-l  must  withhold— 

(a)  On  the  accoimts  subject  to 
withholding  under  §  31.3406(a)-l 
(b)(l)(i)  or  (b)(2)(ii);  and 

(b)  On  the  accounts  subject  to 
withholding  under  §  31.3406(a)- 
l(b)(l)(ii)  or  (b)(2)(i),  as  described  under 
§  31 .3406(d)-5  (relating  to  notification 
of  incorrect  TIN)  or  §  31.3406(c)-l 
(relating  to  notified  payee 
underreporting),  respectively. 


{31.3406<aM 

Time  when  payments  are  considered 
to  be  paid  and  subject  to  backup 
withholding. 

(a)  Timing — (1)  In  general.  If  backup 
withholding  is  required  under  section 
3406  on  a  reportable  payment  (as 
defined  in  section  3406(b)),  the  payor 
must  withhold  at  the  time  it  makes  the 
payment  to  the  payee  or  to  the  payee's 
account  that  is  subject  to  withholding. 
Amounts  are  considered  paid  when  they 
are  credited  to  the  account  of,  or  made 
available  to,  the  payee.  Amounts  are  not 
considered  paid  solely  because  they  are 
posted  (e.g.,  an  informational  notation 
on  the'  payee's  passbook)  if  they  are  not 
actually  credited  to  the  payee's  account 
or  made  available  to  the  payee.  See 
paragraph  (c)  of  this  section  for  the 
timing  of  withholding  by  a  middleman. 

(2)  "Special  rules  for  dividends.  For 
purposes  of  section  3406  and  this 
section — 

(i)  Record  date  earlier  than  payment 
date.  In  the  case  of  stock  for  which  the 
record  date  is  earlier  than  the  payment 
date,  the  dividends  are  considered  paid 
on  the  payment  date. 

(ii)  Dividends  paid  in  corporate 
reorganizations.  In  the  case  of  a 
corporate  reorganization,  if  a  payee  is 
required  to  exchange  stock  held  in  the 
former  corporation  for  stock  in  the  new 
corporation  before  the  dividends  that 
have  been  paid  with  respect  to  the  stock 
in  the  new  corporation  will  be  provided 
to  the  payee,  the  dividend  is  considered 
paid  on  the  date  the  payee  actually 
exchangiss  the  stock  and  receives  the 
dividend. 

(b)  Amounts  reportable  under  section 
6045 — (1)  In  general.  Notwithstanding 
paragraph  (a)  of  this  section,  in  the  case 
of  a  transaction  reportable  under  section 
6045  (except  in  the  case  of  forward 
contracts  (including  foreign  currency 
contracts),  regulated  futures  contracts, 
and  security  short  sales),  the  obligation 
to  withhold  under  section  3406  arises 
on  the  date  the  sale  is  entered  on  the 
books  of  the  broker  or  the  date  the 
exchange  occurs  as  provided  in 
§  1.6045-1  (f)(3)  of  this  chapter.  A  broker 
(in  its  capacity  as  payor)  is  not  required, 
however,  to  satisfy  its  withholding 
liability  until  payment  is  made.  S^ 
§  31.3406(b)(3)-2(b)(2)  for  special  rules 
applicable  to  forward  contracts 
(including  foreign  currency  contracts), 
regulated  futures  contracts,  and  security 
short  sales. 

(2)  Special  rule  for  interest  accrued  on 
bonds.  For  purposes  of  determining  the 
time  that  interest  is  considered  paid  and 
subject  to  withholding  under  section 
3406  when  bonds  are  sold  between 
interest  payment  dates,  the  portion  of 
the  sales  price  representing  interest 


accrued  to  the  date  of  sale  is  considered 
a  portion  of  a  reportable  payment  of 
gross  proceeds  under  section  6045 
(provided  that  the  accrued  interest  is 
not  tax-exempt  as  described  in  section 
103(a),  relating  to  certain  governmental 
obUgations),  and  is  not  considered  to  be 
a  payment  of  interest  for  purposes  of 
section  6049. 

(c)  Middlemen — (1)  in  general.  Any 
middleman  (as  defined  in  §  31.3406(a)- 
2(b))  must  withhold  under  section  3406 
at  the  time  the  reportable  payment  is 
received  by  or  credited  to  the 
middleman.  If  the  middleman  makes  or 
credits  the  reportable  payment  to  the 
payee  prior  to  the  middleman's  receipt 
of  the  corresponding  payment,  the 
middleman  may  withhold  at  the  time 
the  reportable  payment  is  made  or 
credited  to  the  payee. 

(2)  Special  rule  for  common  trust 
funds.  A  common  trust  fund  (as  defined 
in  section  584)  must  withhold  either — 

(i)  At  the  tip^  the  reportable  payment 
is  received  by  or  credited  to  the 
common  trust  fund  as  provided  in 
paragraph  (c)(1)  of  this  section; 

(ii)  On  the  date  on  which  the  assets 
of  the  common  trust  fund  are  valued;  or 

(iii)  At  the  time  the  common  trust 
fund  pays  or  credits  the  reportable 
payment  to  a  participant  of  the  common 
trust  fund. 

(3)  Special  rule  for  certain  grantor 
trusts.  For  grantor  trusts  described  in 
§  31.3406(a)-2(b)(4),  reportable 
payments  made  to  the  trust  are  treated 
as  paid  by  the  trust  to  each  grantor,  in 
an  amount  equal  to  the  distribution 
made  by  the  trust  to  each  grantor,  on  the 
date  that  the  reportable  payment  is  paid 
to  the  trust  (except  for  gross  proceeds 
reportable  under  section  6045). 
Paragraph  (b)(2)  of  this  section  applies 
to  a  grantor  trust  making  a  payment  of 
gross  proceeds  under  section  6045 
subject  to  withholding  under  section 
3406.  For  purposes  of  this  paragraph 
(c)(3)  a  husband  and  wife  filing  a  joint 
return  are  considered  to  be  one  grantor. 

§  31 .340e<b)(2)-1    Reportable  Intmast 


(a)  Interest  subject  to  backup 
withholding— (1)  In  general.  A  payment 
of  a  kind,  and  to  a  payee,  that  is 
required  to  be  reported  under  section 
6049  (relating  to  returns  regarding 
interest  and  original  issue  discount)  is  a 
reportable  payment  for  purposes  of 
section  3406,  subject  to  the  special  rules 
of  §  31.3406(b)(2)-2  (relating  to  original 
issue  discount)  and  §  31.3406(b)(2)-3 
(relating  to  window  transactions).  See 
§  31.6051-4  for  the  requirement  to 
furnish  a  statement  to  the  payee  if  tax 
is  withheld  under  section  3406. 


(2)  Special  rule  for  tax-exempt 
interest.  When  an  issuer  is  required  to 
make  an  information  return  under 
§  1.6049-4(d)(8)  of  this  chapter  because 
a  payee  provided  a  signed  written 
statement  on  the  envelope  or  shell 
incorrectly  claiming  that  the  interest 
was  exempt  from  taxation  under  section 
103(a)  (as  described  in  §  1.6049- 
5(b)(l)(ii)  of  this  chapter),  the  issuer  is 
not  required  to  impose  withholding 
under  section  3406. 

(b)  Amount  subject  to  backup 
withholding — (1)  In  general.  The 
amount  of  interest  subject  to 
withholding  under  section  3406  is  the  - 
amount  subject  to  reporting  under 
section  6049. 

(2)  Special  rule  to  adjust  for 
premature  withdrawal  penalty.  Solely    • 
for  purposes  of  computing  the  amoimt 
subject  to  withholding  under  section 
3406,  the  payor  may  elect  not  to 
withhold  from  the  portion  of  any 
interest  payment  that  is  not  received  by 
the  payee  because  a  penalty  is  in  fact 
imposed  for  premature  withdrawal  of 
funds  deposited  in  a  time  savings 
account,  certificate  of  deposit,  or  similar 
class  of  deposit. 

f31.340«<b)(2)-2    Original  Issue  discount 

(a)  Original  issue  discount  subject  to 
baclaip  withholding.  The  amount  of 
original  issue  discount,  treated  as 
interest,  subject  to  withholding  under 
section  3406  is  the  amount  subject  to 
reporting  under  section  6049,  but  is 
limited  to  the  amount  of  cash  paid.  In 
addition,  if  an  original  issue  discount 
obligation,  subject  to  reporting  under 
section  6045.  is  sold  prior  to  maturity 
and  with  respect  to  the  seller  a 
condition  exists  for  imposing 
withholding  under  section  3406  on  the 
gross  proceeds,  then  withholding  under 
§  31.3406(b)(3)-2  appUes  to  the  gross 
proceeds  of  the  sale  reportable  under 
section  6045,  and  not  to  the  amount  of 
any  original  issue  discount  includible  in 
the  gross  income  of  the  seller  for  the 
calendar  year  of  the  sale.  See  §  31.6051- 
4  for  the  requirement  to  furnish  a 
statement  to  the  payee  if  tax  is  withheld 
under  section  3406. 

(b)  Amount  subject  to  backup 
withholding  and  time  when  backup 
withholding  is  imposed  with  respect  to 
short-term  obligations.  In  the  case  of  an 
obligation  with  a  fixed  maturity  date  not 
exceeding  one  year  from  the  date  of 
issue  (a  short-term  obligation), 
withholding  under  section  3406  applies 
to  any  payment  of  original  issue 
discount  on  the  obligation  includible  in 
the  gross  income  of  the  holder  to  the 
extent  of  the  cash  amount  of  the 
payment.  See  §  1.1273-1  of  this  chapter 
to  determine  the  amount  of  original 
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iasue  discount  o$  a  shmt-tom 
obligation.  See  §  1.446-2(«)(1)  of  this 
chapter  to  deteimine  the  amount  of  a 
payment  treated  as  original  issue 
discount 

(c)  Ttansfemdshort-term 
oUigatkm»—{l)  Subsequent  holder  may 
establish  purchase  price— [i]  In  general. 
At  maturity  of  a  Ihort-tenn  obUgation,  a 
subsequent  holdir  (i.e.,  any  person  who 
purchased  or  othiarwise  obtained  the 
obligation  after  the  obligation  was 
issued  to  the  original  holder)  may 
establish  the  piqe  of  the  obligation.  The 
price  estabUshedby  the  subsequent 
holder  must  theq  be  treated  as  the 
original  issue  pribe  for  purposes  of 
computing  the  aQiount  of  the  original 
issue  discount  subject  to  withholding 
imder  section  3406.  The  price  of  a  short- 
term  obligation  niay  be  established  by 
confirmation  receipt  or  other  record  of 
a  similar  type  or„  if  the  obligation  is 
redeemed  by  or  through  the  person  from 
whom  the  obligation  was  purchased  or 
otherwise  obtain^,  by  the  records  of 
the  person  from  whom  or  through 
whom  the  obligation  was  purchased  or 
otherwise  obtain^.  The  subsequent 
holder  is  not  reqaired  to  certify  under 
penalties  of  perji^ry  that  the  price 
detennined  undei'  this  paragraph 
(c)(l)(i)  is  correcll, 

(ii)  Exception.  A  payor  may  elect  to 
disregard  die  price  at  which  the 
subsequent  holder  purchased  or 
otherwise  obtained  the  obligation  if  the 
payor's  computer  or  recordkeeping 
system  on  miich|the  details  of  the 
obligation  are  stated  is  not  able  to 
accept  that  price  imthout  significant 
manual  intervention. 

(2)  Subsequent  bolder  unable  (or  not 
permitted)  to  establish  purchase  price.  U 
a  subsequent  holder  fails  (or  is  unable, 
pursuant  to  paragraph  (c)(l)(ii)  of  this 
section)  to  establish  the  purchase  price 
of  the  obligation,  then  the  person 
redeeming  the  obligation  must 
determine  the  amoimt  subject  to 
withholding  under  section  3406  as 
though  the  obligaition  had  been 
purchased  by  the  holder  on  the  date  of 
issue.  If  the  person  redeeming  the 
obligation  is  the  ^uer  of  the  obligation, 
then  the  issuer  miist  determine  the 
amount  subject  to  withholding  from  its 
records.  If  a  person  other  than  the  issuer 
of  the  obligation  fedeems  the  obligation 
and  the  obligation  is  listed  in  Internal 
Revenue  Service  f*ublication  1212.  List 
of  Original  Issue  Discount  Obligations, 
that  person  must  determine  the  amount 
subject  to  withholding  by  using  the 
issue  price  indicated  in  Publication 
1212. 

(3)  Transferred  obligation.  If  a  short- 
term  obhgation  is  transferred,  no  part  of 
the  purchase  priqe  is  considered  a 


reportable  interest  payment  under 
section  6049.  Withholding  under 
section  3406  applies,  however,  to  the 
gross  proceeds  of  the  sale  of  the 
obligation  if  the  transfer  is  subject  to 
reporting  under  section  6045  and  a 
condition  exists  for  imposing 
withholding.  For  the  rules  regarding 
withholding  for  amounts  subject  to 
reporting  tmder  section  6045,  see 
S31.3406{b)(3)-2. 

(d)  Amount  subject  to  backup 
withholding  and  time  when  backup 
withholding  is  imposed  with  respect  to 
long-term  obligation — (1)  No  cash 
payments  prior  to  maturity.  In  the  case 
of  em  obligation  with  a  fixed  maturity 
date  that  is  more  than  one  year  from  the 
date  of  issue  (a  long-term  obligation) 
and  with  no  cash  payments  prior  to 
mat\irity,  withholding  under  section 
3406  applies  at  the  maturity  of  the 
obligation  to  the  amoimt  of  original 
issue  discount  includible  in  the  gross 
income  of  the  holder  for  the  calendar 
yeer  in  which  the  obUgati^  matures. 
The  amount  required  to  be  withheld 
must  not  exceed  the  amount  of  the  cash 
{>ayment. 

(2)  Registered  long-term  obligations 
with  cadi  payments  prior  to  maturity.  In 
the  case  of  a  long-term  obli^tion  in 
registered  form  that  provides  for  cash 
payments  prior  to  maturity,  withholding 
under  section  3406  applies  at  the  time 
cash  payments  are  made  to  the  sum  of 
the  amounts  of  qualified  stated  interest 
and  original  issue  discount  includible  in 
the  gross  income  of  the  holder  for  the 
calendar  year  in  which  the  cash 
payments  are  made.  The  amount 
required  to  be  withheld  at  the  time  of 
any  cash  payment,  however,  must  not 
exceed  the  amount  of  the  cash  payment. 
If  more  than  one  cash  payment  is  made 
during  a  calendar  year,  the  tax  that  is 
required  to  be  withheld  with  respect  to 
original  issue  discount  must  be 
allocated  among  all  the  expected  cash 
payments  in  the  ratio  that  each  cash 
payment  bears  to  the  total  of  the 
expected  cash  payments. 

(3)  Transferred  registered  long-term 
obligations  with  payment-  prior  to 
maturity.  In  the  case  of  a  long-term 
obligation  that  is  transferred  after  its 
issuance  from  the  original  holder,  the 
amount  subject  to  withholding  imder 
section  3406  with  respect  to  a 
subsequent  holder  is  the  amount  of 
original  issue  discount  includible  in  the 
gross  income  of  all  holders  during  the 
calendar  year  (without  regard  to  any 
amoimt  paid  by  a  subsequent  holder  at 
the  time  of  transfer).  If  the  person 
redeeming  the  obUgation  at  maturity  is 
the  issuer  of  the  obligation,  the  issuer 
must  detennine  the  amount  subject  to 
withholding  through  its  record»by 


treating  the  holder  as  if  he  were  the 
original  holder.  If  a  person  redeeming 
the  obligation  at  maturity  is  a  person 
other  than  the  issuer  of  the  obligation, 
and  the  obligation  is  listed  in  Internal 
Revenue  Service  PubUcation  1212.  List 
of  Original  Issue  Discount  Obligations, 
the  person  must  determine  the  amount 
subject  to  withholding  by  using  the 
issue  price  indicated  in  Publication 
1212. 

(e)  Bearer  long-term  obligations.  In  the 
case  of  a  bearer  long-term  obligation 
with  cash  payments  prior  to  maturity — 

(1)  Payments  prior  to  maturity. 
Withholding  under  section  3406  applies 
prior  to  maturity  only  to  the  payment  of 
qualified  stated  interest  (and  not  to  any 
amount  of  original  issue  discount) 
includible  in  the  gross  income  of  the 
holder  for  the  calendar  year. 

(2)  Payments  at  maturity.  At  maturity 
of  the  obligation,  withholding  applies  to 
the  sum  of  any  qualified  stated  interest 
pa3rment  made  at  maturity  and  the  total 
amount  of  original  issue  discount 
includible  in  the  gross  income  of  the 
holder  during  the  calendar  year  of 
maturity.  The  amount  required  to  be 
withheld  at  the  time  of  the  cash 
payment,  however,  must  not  exceed  the 
amount  of  the  cash  payment. 

f31.3406(bM2)-3   Window  transactiona. 

(a)  Requirement  to  backup  withhold. 
Withholding  under  section  3406  applies 
to  a  window  transaction  (as  defined  in 
paragraph  (b)  of  this  section)  only  if  the 
payee  does  not  furnish  a  taxpayer 
identification  number  to  the  payor  in 
the  manner  required  in  paragraph  (c)  of 
this  section  or  furnishes  an  obviously 
incorrect  number  as  described  in 

§  31.3406(h)-l(b)(2).  Withholding  does 
not  apply  to  a  window  transaction  even 
though  the  Internal  Revenue  Service 
notifies  the  payor  of  the  payee's 
incorrect  taxpayer  identification  number 
under  section  3406(a)(1)(B)  or  of 
notified  payee  underreporting  under 
section  3406(a)(1)(C).  The  payee  in  a 
window  transaction  is  not  required  to 
certify  under  penalties  of  perjury  that 
the  payee  is  not  subject  to  withholding 
due  to  notified  payee  underreporting  (as 
described  in  §31.3406(d)-2(b)(2)). 

(b)  Window  transaction  defined — 
Window  transaction  means  a  payment 
of  interest  with  respect  to  any  of  the 
following  obligations: 

(1)  An  interest  coupon  in  bearer  form 
that  is  subject  to  taxation  (i.e.,  other 
than  exempt  interest  described  in 

§  1.6049-5(b)(l)(ii)  of  this  chapter); 

(2)  A  United  States  savings  bond;  or 

(3)  A  discount  obligation  naving  a 
maturity  at  issue  of  one  year  or  less, 
including  commercial  paper  and 
bankers'  acceptances  that  are  in 


definitive  form  (i.e.,  evidenced  by  a 
paper  document  other  than  a 
confirmation  receipt)  but  not  including 
short-term  govemmmt  obligations  (as 
defined  in  section  1271(a)(3)(B)). 

(c)  ^4anner  of  furnishing  taxpayer 
identification  number  in  die  case  of  a 
window  transaction.  A  payee  must 
furnish  the  payee's  taxpayer 
identification  number  to  the  payor  with 
respect  to  a  window  transaction  either 
orally  or  in  writing  at  the  time  that  the 
window  transaction  occurs.  See 
§  31.3406(g)-3(c)(l)(i),  which  provides 
that  a  payee  may  not  claim  the  payee  is 
awaiting  receipt  of  a  taxpayer 
identification  number  with  respect  to  a 
window  transaction.  The  payee  is  not 
required  to  certify,  under  penalties  of 
perjury,  that  the  taxpayer  identification 
number  provided  is  correct. 

$31.340e(b)(2)^    Reportable  dividend 
payment. 

(a)  Dividends  subject  to  backup 
withholding.  A  payment  of  a  kind,  and 
to  a  payee,  that  is  required  to  be 
reported  under  section  6042  (relating  to 
returns  regarding  payments  of  dividends 
and  corporate  earnings  and  profits)  is  a 
reportable  payment  for  purposes  of 
section  3406.  See  paragraph  (b)  of  this 
section  for  certain  dividends  not  subject 
to  withholding  under  section  3406.  See 
§  31.6051-4  for  the  requirement  to 
furnish  a  statement  to  the  payee  if  tax 

is  withheld  under  section  3406. 

(b)  Dividends  not  subject  to  backup 
withholding.  Except  as  provided  in 

§  31.3406(b)(3)-2  (relating  to 
transactions  reportable  under  section 
6045),  withholding  under  section  3406 
does  not  apply  to— 

(1)  Any  amoimt  treated  as  a  taxable 
dividend  by  reason  of  section  302 
(relating  to  redemptions  of  stock), 
section  304  (relating  to  redemptions 
through  the  use  of  related  corporations), 
section  306  (relating  to  disposition  of 
certain  stock),  section  356  (relating  to 
receipt  of  additional  consideration  in 
connection  with  certain 
reorganizations),  or  section  1081(e)(2) 
(relating  to  certain  distributions 
pursuant  to  an  order  of  the  Securities 
and  Exchange  Commission); 

(2)  Any  exempt-interest  dividend,  as 
defined  in  section  852(b)(5)(A),  paid  by 
a  regulated  investment  company;  or 

(3)  Any  amount  paid  or  treated  as 
paid  during  a  year  by  a  regulated 
investment  company,  provided  that  the 
payor  reasonably  estimates,  as  provided 
in  paragraph  (c)(2)  of  this  section,  that 
95  percent  or  more  of  all  dividends  paid 
or  treated  as  paid  during  the  year  are 
exempt-interest  dividends. 

(c)  Amount  subject  to  backup 
withholding-il)  In  general.  The 


amount  of  a  dividend  subject  to 
withholding  under  section  3406  is  the 
amount  subject  to  reporting  under 
section  6042,  including  any  dividend 
that  is  reinvested  pursuant  to  a  plan 
under  which  a  shareholder  may  elect  to 
receive  stock  as  a  dividend  instead  of 
property.  Except  as  otherwise  provided 
in  this  paragraph  (c),  withholchng 
apphes  to  the  entire  amount  of  the 
distribution. 

(2)  Reasonable  estimate  of  amount  of 
dividend  subject  to  backup  withholding. 
Purauant  to  section  6042(b)(3)  and 

§  1.6042-3(c)  of  this  chapter,  if  the 
payor  is  unable  to  determine  the  portion 
of  a  distribution  that  is  a  dividend,  the 
entire  amount  of  the  distribution  must 
be  treated  as  a  dividend  for  information 
reporting  under  section  6042.  Hence, 
withholding  applies  to  the  entire 
amount  of  the  cUstribution.  If  a  payor  is 
able  reasonably  to  estimate  under 
section  6042  and  §  1.6042-3(c)  of  this 
chapter  the  portion  of  a  distribution  that 
is  not  a  dividend,  however,  the  payor 
must  not  withhold  on  that  portion 
(which  is  not  considered  a  dividend).  A 
payor  making  a  payment,  all  or  a 
portion  of  which  may  not  be  a  dividend, 
may  use  previous  experience  to  estimate 
the  portion  of  a  distribution  that  is  not 
a  dividend.  The  payor's  estimate  is 
considered  reasonable  if— 

(i)  The  estimate  does  not  exceed  the 
proportion  of  tbe  distributions  made  by 
the  payor  during  the  most  recent 
calendar  year  for  which  a  Form  1099 
was  required  to  be  filed  that  was  not 
reported  by  the  payor  as  a  dividend;  and 

(ii)  The  payor  nas  no  reasonable  basis 
to  expect  that  the  proportion  of  the 
distribution  that  is  not  a  dividend  will 
be  substantially  difi^arent  for  the  current 
year. 

(3)  Reinvested  dividends.  In  the  case 
of  a  dividend  paid  pursuant  to  a 
dividend  reinvestment  plan, 
withholding  under  section  3406  applies, 
pursuant  to  §  31.3406(a>-4(a),  at  the 
time  and  to  the  amount  made  available 
to  the  shareholder  or  credited  to  the 
shareholder's  account.  At  the  discretion 
of  the  payor,  withholding  under  section 
3406  neeid  not  be  applied  to  any  excess 
of  the  fair  market  value  of  the  shares  of 
stock  received  by  the  shareholder  or 
credited  to  the  shareholder's  account 
over  the  purchase  price  of  the  shares 
(including  shares  acquired  by  the 
shareholder  at  a  discount  in  coimection 
with  the  dividend  distribution)  or  to  any 
fee  that  is  paid  by  the  payor  in  the 
nature  of  a  broker's  fee  for  purchase  of 
the  stock  or  service  charge  for 
maintenance  of  the  shareholder's 
account.  The  payor  must,  however,  treat 
any  excess  amounts  and  fees  on  a 
consistent  basis  for  each  calendar  year. 


f31.3406M(2)-«    RsfMrtaMe  patronage 
dividend  payment. 

(a)  Patronage  dividends  subject  to 
baclcup  withholding.  A  payment  of  a 
kind,  and  to  a  payee,  that  is  required  to 
be  reported  under  section  6044  (relating 
.to  returns  regarding  patronage 
dividends)  is  a  reportable  payment  for 
purposes  of  section  3406.  See 

§  31.6051-4  for  the  requirement  to 
furnish  a  statement  to  the  payee  if  tax 
is  withheld  under  secticm  3406. 

(b)  Amount  subject  to  backup 
withholding — (1)  Failure  to  provide 
taxpayer  identification  number  or 
notification  of  incorrect  taxpayer 
identification  number.  For  purposes  of 
sections  3406(a)(1)  (A)  and  (B),  the 
amount  of  a  payment  described  in 
paragraph  (a)  of  this  section  that  is 
subject  to  withholding  under  section 
3406  is  the  amount  subject  to  reporting 
under  section  6044,  but  only  to  the 
extent  the  payment  is  made  in  money. 
For  purposes  of  this  paragraph  (b), 
money  includes  cash  or  a  qualified 
check  (as  defined  in  section  1388(c)(4)). 

(2)  Notified  payee  underreporting  or 
payee  certification  failure.  For  purposes 
of  sections  3406(a)(1)  (C)  and  (D),  the 
amount  of  a  payment  described  in 
paragraph  (a)  of  this  section  that  is 
subject  to  withholding  under  section 
3406  is  the  amoimt  subject  to 
withholding  under  paragraph  (b)(1)  of 
this  section,  but  only  if  50  percent  or 
more  of  that  reportable  amount  is  paid 
in  money.  Thus,  a  payor  is  required  to 
withhold  according  to  this  paragraph 
(b)(2)  on  a  payment  if — 

(i)  There  nas  been  a  notified  payee 
underreporting  described  in  section 
3406(a)(1)(C)  and  §  31.3406(c)-l  or  there 
has  been  a  payee  certification  failure 
described  in  section  3406(a)(1)(D)  and 
S31.3406(d}-2; 

(ii)  The  payor  makes  a  reportable 
payment  subject  to  reporting  under 
section  6044  to  the  payee;  and 

(iii)  Fifty  percent  or  more  of  the 
payment  is  in  cash  or  by  qualified 
check. 

i  31 .3406<bH3H    Reportable  payments  of 
rents,  commissions.  nonempk>yee 
compensation,  etc. 

(a)  SecUon  6041  and  6041  A(a) 
payments  subject  to  backup 
withholding.  A  payment  of  a  kind,  and 
to  a  payee,  that  is  required  to  be 
reported  under  section  6041  (relating  to 
information  reporting  of  rents, 
commissions,  nonemployee 
compensation,  etc.)  or  a  payment  that  is 
required  to  be  reported  under  section 
6041A(a)  (relating  to  information 
reporting  of  payments  to  nonemployees 
for  services)  is  a  reportable  payment  for 
purposes  of  section  3406.  See  paragraph 
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(b)  of  this  section  far  an  exception 
concerning  paymenM  agg^regating  less 
than  S600.  See  §  31.6051-4  for  the 
lequirement  to  furnish  a  statement  to 
the  payee  if  tax  is  witlihelc|  under 
section  3406. 

(b)  Amount  subject  to  backup 
withholding — (1)  Inigeneml.  The 
amount  of  a  payraett  described  in 
paragraph  (a)  of  this  section  subject  to 
withholding  under  section  3406  is  the 
amount  subject  to  reporting  under 
section  6041  or  section  6041A(a). 

(2)  Net  conunisai^ns.  Withholding 
under  section  3406  does  not  apply  to 
net  commissions  pdid  to  imincorporated 
special  agents  with  Respect  to  insurance 
poUcies  that  are  sut^ject  to  reporting 
under  section  6041  j  provided  that  no 
cash  is  actually  pai4  by  the  payor  to  the 
special  agent.  - 

(3)  Payments  agmgating  $600  or 
more  far  the  calendfjryear—(i)  In 
gBneral.  A  payment  is  a  reportable 
paymmt  under  paragraph  (a)  of  this 
section  only  if  the  aggregate  amoimt  of 
the  current  payment  and  all  previous 
payments  to  the  pa^ee  during  the 
calendar  year  aggretete  $600  or  more. 
The  amount  subject  to  withholding  is 
the  entire  amount  of  the  payment  that 
causes  the  total  amount  paid  to  the 
payee  to  equal  $600  or  more  and  the 
amount  of  any  subsequent  payments 
made  to  the  payee  during  the  calendar 
year.  This  paragraph  (b)(3)(i}  does  not 
apply  to  gambling  winnings  (as 
provided  in  §  31.34P6(s)-2(e)(l)). 

(ii)  Exception»—{A)The  $600 
aggregation  rule.  The  $600  aggregation 
rule  of  paragraph  (bj)(3)(i)  of  this  section 
does  not  apply  if  the  payor  was  required 
to  make  an  information  return  under 
section  6041  or  604IA(a)  for  the 
preceding  calendar  year  with  respect  to 
p>a]anaits  to  the  payee,  or  the  payor  was 
required  to  withhold  under  section  3406 
during  the  precediqg  calendar  year  with 
respect  to  payments  to  the  payee  that 
were  reportable  under  section  6041  or 
6041A(a}. 

(B)  Determination  of  whether 
payments  aggregate  $600  or  more.  In 
determining  whether  payments  to  a 
payee  aggregate  $600  or  more  during  a 
calendar  year  for  pi|rposes  of 
withholding  under  section  3406,  the 
payor  must  aggregate  only  payments  of 
the  same  kind  made  to  the  same  payee. 
For  this  purpose,  payments  are  of  the 
same  kind  if  they  ale  of  the  same  type, 
regardless  of  whether  they  are 
reportable  under  the  same  section. 
Ho%vever.  a  payor  with  different  paying 
departments  making  reportable 
payments  of  the  same  Idnd  is  not 
reqiiired  to  aggregate  payments  made  by 
aU  those  departments  unless  it  is  the 
payor's  customary  method  to  aggregate 
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those  payments.  A  payor  may.  in  its 
discretion,  aggregate — 

(1)  Payments  not  of  the  same  kind  to 
the  same  payee,  reportable  under  either 
section  6041  or  6041A(a);  and 

(2)  Payments  reportable  under  section 
6041  with  payments  reportable  imder 
section  6p41A(a). 

§31.3406(b)(3>-2    Repoftable  barter 
exchanges  and  gross  proceeds  of  sales  of 
•ecuritiea  or  commodities  t>y  brokers. 

(a)  Transactions  subject  to  backup 
withholding.  A  payment  of  a  kind,  and 
to  a  payee,  that  any  broker  (as  defined 
in  secticm  6045(c)  and  §  1.6045-1  (a)(1) 
of  this  chapter)  or  any  barter  exchange 
(as  defined  in  section  6045(c)  and 

§  1.6045-1  {a)(4)  of  this  chapter)  is 
required  to  report  under  section  6045  is 
a  reportable  payment  for  purposes  of 
section  3406.  See  §  31.6051-4  for  the 
requirement  to  furnish  a  statement  to 
the  payee  if  tax  is  withheld  under 
section  3406. 

(b)  Amount  subject  to  backup 
withholding — (1)  In  general.  The 
amount  subject  to  withholding  under 
section  3406  is  the  amount  subject  to 
reporting  under  section  6045.  The 
amount  subject  to  withholding  with 
respect  to  broker  reporting  is  the 
amount  of  gross  proceeds  (as 
determined  under  §  1.6045-l(d)(5)  of 
this  chapter).  The  amount  subject  to 
withholding  with  respect  to  barter 
exchanges  is  the  amount  received  by 
any  member  or  client  (as  determined 
under  §  1.6045-1(0(4)  of  this  chapter). 

(2)  Forward  contracts,  including 
foreign  currency.contracts,  and 
regulated  futures  contracts — (i)  In 
general.  If  a  customer  is  subject  to 
withholding  under  section  3406  with 
respect  to  a  forward  contract  (subject  to 
information  reporting  under  §  1.6045- 
l(c)(5]  of  this  chapter),  including  a 
foreign  ciirrency  contract  (as  defined  in 
section  1256(g)(2)),  or  a  regulated 
futures  contract  (as  defined  in  section 
1256(g)(1)),  or  with  respect  to  an 
account  through  which  those  contracts 
are  disposed  of  or  acquired,  the  broker 
must  withhold  on  boUi  of  the  following 
amounts: 

(A)  All  cash  or  property  withdrawn 
fitjm  the  accoimt  by  tiie  customer 
duringthe  relevant  year;  and 

(B)  The  amount  of  cash  in  the  accoimt 
available  for  withdrawal  by  the 
customer  at  the  relevant  year-end 
(including  both  gross  proceeds  and 
variation  margin). 

(ii)  Rules  concerning  withdrawals.  A 
withdrawal  includes  the  use  of  money 
(including  both  gross  proceeds  and 
variation  margin)  or  property  in  the 
accoimt  to  purchase  any  property  othw 
than  property  acquired  in  connection 


with  the  closing  of  a  contract.  Fortius 
purpose,  the  acceptance  of  a  warehouse 
receipt  or  other  taking  of  delivery  to 
close  a  contract  is  in  connection  with 
the  closing  of  a  contract  only  if  the 
property  acquired  is  disposed  of  by  the 
close  of  the  seventh  trading  day 
following  the  trading  day  that  the 
customer  takes  deUvery  under  the 
contract.  In  addition,  making  delivery  to 
close  a  contract  is  in  connection  with 
the  closing  of  a  contract  only  if  the 
broker  is  able  to  determine  that  the 
property  used  to  close  the  contract  was 
acquired  no  earlier  than  the  seventh 
trading  day  prior  to  the  trading  day  on 
which  deUvery  is  made.  Withdrawals  do 
not  include  repayments  of  debt  incurred 
in  connection  with  making  or  taking 
delivery  that  meets  the  requirements  of 
this  paragraph  (b)(2).  Withdrawals  also 
do  not  include  payments  of 
commissions,  fees,  transfers  of  cash 
from  the  account  to  another  futures 
accoimt  that  is  subject  to  this  paragraph 
(b)(2)  or  cash  withdrawals  traceable  to 
dispositions  of  property  other  than 
futures  (not  including  profit  on  the 
contract  separately  reportable  under 
§  1. 6045-1  (c)(5)(i)(h)  of  this  chapter). 

(iii)  Special  rule  for  forward  contracts, 
including  foreign  currency  contracts, 
and  regulated  futures  contracts.  The 
determination  of  whether  the  customer 
is  subject  to  withholding  under  section 
3406  with  respect  to  an  account 
containing  forward  contracts,  including 
foreign  currency  contracts,  or  regulated 
futures  contracts  must  be  made  at  the 
time  of  the  cash  or  property 
withdrawals  or  the  relevant  year-end, 
whichever  is  apphcable. 

(3)  Security  sales  made  through  a 
margin  account.  The  amount  described 
in  paragraph  (a)  of  this  section  that  is 
subject  to  withholding  under  section 
3406  in  the  case  of  a  security  sale  made 
through  a  margin  account  (as  defined  in 
12  CFR  part  220  (Regulation  T))  is  Uie 
gross  proceeds  (as  defined  in  §  1.6045- 
1(d)(5)  of  this  chapter)  of  the  sale.  The 
amount  required  to  be  withheld  with 
respect  to  the  sale,  however,  is  limited 
to  the  amount  of  cash  available  for 
withdrawal  by  the  customer 
immediately  after  the  settlement  of  the 
sale.  For  this  purpose,  the  amount 
available  for  withdrawal  by  the 
customer  does  not  include  amounts 
required  to  satisfy  mai^gin  maintenance 
under  Regulation  T,  rules  and 
regulations  of  the  National  Association 
of  Securities  Dealers  and  national 
securities  exchanges,  and  generally 
applicable  self-imposed  rules  of  the 
margin  account  carrier. 

(4j  Security  short  sales — (i)  Amount 
subject  to  backup  withholding.  The 
amount  subject  to  withholding  under 


section  3406  with  respect  to  a  short  sale 
of  securities  is  the  gross  proceeds  (as 
defined  in  §  1.6045-l(d)(5)  of  this 
chapter)  of  the  short  sale.  At  the  option 
of  the  broker,  however,  the  amount 
subject  to  withholding  may  be  the  gain 
upon  the  closing  of  the  short  sale  (if 
any);  consequently,  the  obUgation  to 
withhold  under  section  3406  would  be 
deferred  until  the  closing  transaction.  A 
broker  may  use  this  alternative  method 
of  determining  the  amoimt  subject  to 
withholding  under  section  3406  with 
respect  to  a  short  sale  only  if  at  the  time 
the  short  sale  is  initiated,  the  broker 
expects  that  the  amount  of  gain  realized 
upon  the  closing  of  the  short  sale  will 
be  determinable  from  the  broker's 
records.  If,  due  to  events  unforeseen  at 
the  time  the  short  sale  was  initiated,  the 
broker  is  unable  to  determine  the  basis 
of  the  property  used  to  close  the  short 
sale,  the  property  must  be  assumed  for 
this  purpose  to  have  a  basis  of  zero. 

(ii)  Time  of  backup  withholding.  The 
determination  of  whether  a  short  seller 
is  subject  to  withholding  under  section 
3406  must  be  made  on  the  date  of  the 
initiation  or  closing,  as  the  case  may  be, 
or  on  the  date  that  the  initiation  or 
closing,  as  the  case  may  be,  is  entered 
on  the  broker's  books  and  records. 

(5)  Fractional  shares.  A  broker  is  not 
required  to  withhold  under  section  3406 
with  respect  to  a  sale  of  a  fractional 
share  of  stock  resulting  in  less  than  $20 
of  gross  proceeds  (as  described  in 
§  Sf.6045-l(c)(3)(ix)  of  this  chapter). 

f31.3406(b)(3)-3    Reportable  paymwits  by 
certain  fishing  boat  operators. 

(a)  Payments  subject  to  backup 
withholding.  A  payment  of  a  kind,  and 
to  a  payee,  that  is  required  to  be 
reported  under  section  6050A  (relating 
to  information  reporting  by  certain 
fishing  boat  operators)  is  a  reportable 
payment  for  purposes  of  section  3406. 
See  §  31.6051-4  for  the  requirement  to 
furnish  a  statement  to  the  payee  if  tax 
is  withheld  under  section  3406. 

(b)  Amount  subject  to  backup 
withholding.  The  amount  described  in 
paragraph  (a)  of  this  section  subject  to 
withholding  under  section  3406  is  the 
amount  subject  to  reporting  under 
section  6050A,  but  only  to  the  extent  the 
amount  is  paid  in  money  and  represents 
a  share  of  the  proceeds  of  the  catch. 

§3l.3406(bH3M    Reportable  payments  of 
royalties. 

(a)  Royalty  payments  subject  to 
baclcup  withholding.  A  payment  of  a 
kind,  and  to  a  payee,  that  is  required  to 
be  reported  under  section  6050N 
(relating  to  information  reporting  of 
payments  of  royalties)  is  a  reportable 
payment  for  purposes  of  section  3406. 


See  §  31.6051-4  for  the  requirement  to 
furnish  a  statement  to  the  payee  if  tax 
is  withheld  under  section  3406.  .  - 

(b)  Amount  subject  to  backup 
withholding.  In  general,  the  amount 
described  in  paragraph  (a)  of  this 
section  that  is  subject  to  withholding 
under  section  3406  is  the  amount 
subject  to  reporting  under  section 
6050N.  However,  if  the  reportable 
payment  is  for  an  oil  or  gas  interest,  the 
amount  subject  to  withholding  is  the  net 
amount  the  payee  receives  (Le.,  the 
gross  proceeds  less  production-related 
taxes  such  as  state  severance  taxes). 

$3l.3406(b)(4H    Exemption  for  certain 
minimal  payments. 

(a)  In  general.  A  payor  of  reportable 
interest  or  dividends  (as  described  in 
section  3406(b)(2))  or  of  royalties  (as 
described  in  section  3406(b)(3)(E))  may 
elect  not  to  withhold  from  a  payment 
that  does  not  exceed  $10  and  that  on  an 
annualized  basis  does  not  exceed  $10 
(see  paragraph  (c)  of  this  section).  A 
broker  or  barter  exchange  may  elect  not 
to  withhold  on  gross  proceeds  of  $10  or 
less  without  regard  to  the  annualization 
requirement.  See  §  31.6051-4  for  the 
requirement  to  furnish  a  statement  to 
the  payee  if  tax  is  withheld  under 
section  3406. 

(b)  Manner  of  making  the  election. 
The  election  not  to  withhold  from 
payments  that  do  not  exceed  $10  can  be 
made  only  for  payments  described  in 
paragraph  (a)  of  this  section.  The 
election  may  be  made  on  a  payment-by- 
payment  basis. 

(c)  How  to  annualize — (1)  In  general. 
To  annualize  a  reportable  interest 
payment,  dividend  payment,  cw  royalty 
payment,  a  payor  must  calculate  what 
the  amount  of  the  payment  would  be  if 
it  were  paid  for  a  1-year  period  (instead 
of  the  period  for  which  it  actually  is 
paid).  The  annualized  amount  is 
determined  by  dividing  the  amount  of 
the  payment  by  the  number  of  days  in 
the  period  for  which  it  is  being  paid  and 
then  multiplying  that  result  by  die 
number  of  days  in  the  year.  If  the 
aimualized  amount  is  $10  or  less,  the 
payor  may  elect  not  to  withhold  on  that 
payment  regardless  of  whether  more 
than  $10  may  be  or  has  been  paid  to  the 
payee  in  other  reportable  payments 
during  the  calendar  year.  Conversely,  if 
the  annualized  amount  is  more  than 
$10,  withholding  applies  even  if  $10  or 
less  is  actually  paid  to  the  payee  during 
the  calendar  year.  For  purposes  of 
computing  the  annualized  amount,  the 
payor  may  assume  that  February  always 
consists  of  28  days  and  that  the  year 
always  consists  of  360  days.  For 
amounts  that  are  deposited  with  a  payor 
in  a  new  account  or  certificate  between 


the  dates  on  which  the  payor 
customarily  pays  or  credits  interest,  the 
payor  may  assume  that  the  period  for 
which  the  interest  is  paid  is  the  payor's 
customary  period  for  paying  or  crediting 
interest. 

(2)  Special  aggregation  rule  for 
reportable  interest  and  dividends.  If  a 
payor  maintains  records  that  reflect 
multiple  holdings  of  one  payee  and  the 
payor  makes  an  aggregate  payment  of 
.  reportable  interest  or  dividends  (as 
defined  in  section  3406(b)(2))  with 
respect  to  those  multiple  holdings  (such 
as  a  dividend  check  that  reflects 
payment  on  all  stock  owned  by  the 
[>ayee),  the  payor  must  annnnliTA  the 
aggregate  payment 

(d)  Exception  for  window  transactions 
and  origirial  issue  discount.  A  payor  is 
not  required  to  annualize  payments 
made  in  window  transactions  (as 
defined  in  §31.3406(b)(2)-3(b))  or 
payments  of  original  issue  discoimt. 
With  respect  to  a  window  transaction, 
however,  the  payor  is  required  to 
aggregate  all  payments  made  in  the 
same  transaction  (e.g.,  payments  made 
with  respect  to  coupons  or  obUgations 
presented  for  payment  at  the  same  time 
as  described  in  §  1.6049-4(e)(4)  of  this 
chapter). 

§31.3406(cH    Notified  payee 
underreporting  of  reportable  interest  or 
dividend  payments. 

(a)  Overview.  Withholding  under 
section  3406(a)(1)(C)  appUes  to  any 
reportable  interest  or  dividend  payment 
(as  defined  in  section  34G6(b)(2))  made 
with  respect  to  an  account  of  a  payee  if 
the  Internal  Revenue  Service  or  a  broker 
notifies  a  payor  under  paragraph  (c)  (1) 
or  (2)  of  this  section  that  the  payee  is 
subject  to  withholding  due  to  notified 
payee  underreporting  (as  defined  in 
paragraph  (b)(1)  of  this  section),  and  the 
payor  is  required  under  paragraph  (c)(3) 
of  this  section  to  identify  that  account. 
After  receiving  the  notice  and 
identifying  accounts,  the  payor  must 
notify  the  payee,  in  accordance  with 
paragraph  (d)  of  this  section,  that 
withholding  due  to  notified  payee 
underreporting  has  started.  Paragraph 
(e)  of  this  section  describes  the  period 
for  which  withholding  due  to  notified 
payee  underreporting  is  required. 
Paragraph  (f)  of  this  section  provides 
rules  concerning  notices  that  the 
Internal  Revenue  Service  will  send  to  a 
payee  before  notifying  a  payor  that  the 
payee  is  subject  to  withholding  due  to 
notified  payee  underreporting. 
Paragraph  (g)  of  this  section  provides 
rules  that  a  payee  can  use  to  prevent 
withholding  due  to  notified  payee 
underreporting  from  starting  or  to  stop 
it  once  it  has  started.  Paragraph  (h)  of 
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this  aactian  provides  special  rules  bx 
(oint  accounts  of  payees  who  have  filed 
a  |oint  return.  See  section  6682  for  the 
penalties  that  may  apply  to  a  payee 
subject  to  withholcpng  under  section 
3406(a)(l)(C}.         , 

(b)  Definitiona—fl)  Notified  payee 
undBmporting.  Notified  payee 
undeneporting  me|ns  that  the  Internal 
Revenue  Service  lUs — 

(i)  Detennined  tnat  there  was  a  payee 
umknepoting  (as  defined  in  paragraph 
(bK2}  of  thu  section); 

(ii)  Mailed  at  leatft  four  notices  under 
paragraph  (f)(1)  of  fids  section  to  the 
payee  (ovw  a  period  (tf^  least  120  days) 
with  respect  to  the  fandeneporting;  and 

(iii)  Assessed  any  deficiency 
attributable  to  the  imdeneporting  in  the 
case  of  any  payee  vd^o  has  filed  a  return. 

(2)  Payee  tuidbrr4porti/ig— (i)  Jh 
genaal.  Payee  und^neporting  means 
that  the  Internal  Re^remie  Service  has 
detomined,  kx  a  taxable  ]rear,  that — 

(A)  A  pa3ree  failed  to  include  in  the 
payee's  return  of  tax  under  chapter  1  of 
the  Internal  Reveni^  Code  for  that  year 
any  portion  of  a  lepoitable  interest  or 
dividend  payment  fequired  to  be  shown 
on  Ithat  tax  TBtum;  or 

(B)  A  payee  may  be  required  to  file  a 
return  for  that  year  and  to  include  a 
reportable  interest  it  dividend  payment 
in  the  return,  but  t^^eA  to  file  the 
return. 

(ii)  Payments  included  in  making 
payee  undeneportitig  determination. 
Tb«  determinatimi  6f  whether  there  is 
payee  underreporting  is  made  by 
treating  as  reportable  interest  or 
dividend  paymentsi  all  payments  of      « 
dividends  reported  tmder  section  6042, 
all  patronage  dividends  reported  under 
section  6044,  and  all  interest  and 
original  issue  discount  reported  under 
section  6049,  regardless  of  whether 
withholding  due  to  notified  payee 
underreporting  applies  to  those 
payments. 

(c)  Notice  to  payors  regarding  backup 
¥fithholding  due  to  moUfied  payee 
underreporting— (ll  In  general.  If  the 
Internal  Revenue  Sfrvice  or  a  broker 
notifies  a  payor  that  a  payee  is  subject 
to  withholding  due  to  notified  payee 
underreporting,  the>  payor  must — 

(i)  Identify  any  aocounts  of  the  payee 
under  the  rules  of  paragraph  (c)(3)  of 
this  section;  and 

(ii)  Notify  the  payee  and  withhold 
under  section  3406  on  reportable 
Lntwest  or  dividend  payments  made 
with  respect  to  any  identified  account 
under  the  rules  of  pnragraphs  (d)  and  (e) 
ofthissecdon. 

(2)  Additional  re<fuirements  for 
payors  that  are  also  brokers— {\)  In 
general.  A  broker  must  notify  the  payor 
of  a  readily  tradable  instrument  thiat  the 


payee  of  the  instrument  is  subject  to 
withholding  due  to  notified  payee 
underreporting  if — 

(A)  The  broker  (in  its  capacity  as  a 
payor)  receives  a  notice  from  the 
Internal  Revenue  Service  under 
paragraph  (c)(1)  of  this  section  that  a 
payee  is  subject  to  withholding  due  to 
notified  payee  nnderreporting  and  the 
broker  is  required  to  identify  an  accoxmt 
oi  the  payee  under  paragraph  (c)(3)  of 
this  section; 

(B)  The  payee  subsequently  acquires 
the  instrument  from  the  broker  through 
the  same  account;  and 

(C)  The  acquisition  of  the  instrument 
occurs  after  the  close  of  the  30th 
business  day  after  the  date  that  the 
broker  receives  the  notice  (or  on  any 
earlier  date  that  the  broker  may  beg^ 
applying  this  paragraph  (c)(2)  after 
receipt  of  the  notice  described  in 
parasraph  (c)(1)  of  this  section). 

(ii)  Transfer  out  of  street  name.  For 
purposes  of  this  paragraph  (c)(2),  an 
acqidsition  includes  a  transfer  of  an 
instrum«it  out  of  street  name  into  the 
pame  of  the  registered  owner  (i.e..  the 
payee). 

(iii)  Method  of  providing  notice.  A 
broker  must  provide  the  notice  required 
under  this  paragraph  (c)(2)  to  the  payor 
of  the  instrument  with  the  transfer 
instructions  for  the  acquisition.  See 
§31.3406(d>-4(a)(2). 

(iv)  Termination  of  obligation  to 
provide  information.  The  obligation  of  a 
broker  to  provide  notice  to  payors  under 
this  paragrai^  (c)(2)  terminates 
simiiltaneously  with  the  termination  of 
the  brdter's  obligation  to  withhold  (in 
its  capacity  as  payor)  due  to  notified 
payee  underreporting  on  reportable 
interest  or  dividends  made  with  respect 
to  the  account. 

(3)  Payor  identificatidfi  of  accounts  of 
the  payee  subject  to  backup  withholding 
due  to  notified  payee  underreporting — 
(i)  In  general — (A)  Notice  from  the 
Internal  Revenue  Service.  If  a  payor 
receives  a  notice  from  the  Internal 
Revenue  Service  under  paragraph  (c)(1) 
of  this  section,  the  payor  must  identify, 
exercising  reasonable  care,  all  accounts 
using  the  same  taxpayer  identification 
mmiber  for  information  ij^porting 
purposes  as  the  one  provided  in  the 
notice.  The  notice  may  provide, 
however,  that  the  payor  need  only 
identify  the  account  or  accoimts 
corresponding  to  any  account  number  or 
designation  and  related  taxpayer 
identification  number  used  for 
information  reporting  purposes  as  that 
listed  on  the  notice. 

(B)  Notice  from  a  broker.  If  a  payor 
receives  a  notice  from  a  broker  under 
paragraphs  (c)  (1)  and  (2)  of  this  section, 
the  payor  is  not  required  to  identify  any 


account  other  than  the  account 
identified  in  the  notice. 

(ii)  Exercise  of  reasonable  care.  If  an 
account  identified  pursuant  to 
paragraph  (c)(3)(i)(A)  of  this  section 
contains  a  customer  identifier  that  can 
be  used  to  retrieve  systemically  any 
otlrar  accounts  that  use  the  same 
taxpayer  identification  munber  for 
information  reporting  purposes,  the 
payor  must  identify  all  accoimts  that 
can  be  so  retrieved.  Otherwise,  a  payor 
is  considered  to  exercise  reasonable  care 
in  identifying  accounts  subject  to 
withholding  under  section  3406(a)(lKC) 
if  the  payor  searches  any  computer  or 
other  recordkeeping  system  for  the 
region,  division,  or  branch  that  serves 
the  geographic  area  in  which  the  payee's 
mailing  address  is  located  and  that  waa 
estabUshed  (or  is  maintained)  to  reflect 
reportable  interest  or  dividend 
payments. 

(iii)  Newly  opened  accounts.  (A)  In 
general,  a  new  account  is  not  subject  to 
withholding  imder  section  3406(a)(1)(C) 
if  the  payee  provides  to  the  payor  a 
Form  W-9  (or  other  acceptable 
substitute)  on  which  the  payor  may 
reasonably  rely  (within  the  meaning  of 
§  31.3406(h)-3(e)(2)  without  regard  to 
§  31.3406(h>-3(e)(2)(v)),  unless  the 
payor  has  actual  knowledge  (within  the 
meaning  of  paragraph  (c)(3)(iii)(B)  of 
this  section)  that  the  statements  made 
on  the  form  are  not  true. 

(B)  For  purposes  of  paragraph 
(c)(3)(iii)(A)  of  this  section,  a  payor  is 
considered  to  have  actual  knowledge 
that  a  payee's  statement  that  the  payee 
is  not  subject  to  withholding  under 
section  3406(a)(1)(C)  is  not  true  if— 

[1)  The  employee  or  individual  agent 
of  the  payor  who  receives  the  payee's 
certification  knows  that  the  statement  is 
not  true; 

[2)  In  conducting  the  investigation,  if 
any,  required  by  paragraph  (c)(3)(iii)(C) 
of  this  section,  the  payor  identifies  any 
other  accounts  of  the  payee  that  are 
already  subject  to  withholding  under 
section  3406(a)(1)(C);  or 

[3)  In  the  course  of  processing  the 
certification  or  in  administering  an 
accoimt  to  which  a  certification  relates, 
the  payor  discovers  that  the  payor  was 
previously  notified  by  the  Internal 
Revenue  Service  that  the  payee  is 
subject  to  withholding  under  section 
3406(a)(1)(C)  and  no  notice  was 
received  to  stop  withholding  pursuant 
to  section  3406(c)(3)  prior  to  the  time  of 
the  discovery. 

(C)  Except  as  provided  in  this 
paragraph  (c)(3)(iii)(C),  a  payor  is  not 
Quired  to  investigate  whether  the 
Statements  made  on  the  Form  W-9 
described  in  paragraph  (c)(3)(iii)(A)  of 
tnis  section  are  true.  If,  however,  in 


opening  a  new  accoimt,  the  payor  relies 
on  the  same  Form  W-9  (or  appropriate 
substitute)  that  it  relied  on  previously  in 
opening  another  account,  the  payor 
must  investigate  whether  any  such 
existing  account  is  subject  to 
withholding  under  section 
3406(a)(1)(C).  Similarly,  if  the  payor 
utilizes  a  universal  account  system 
described  in  the  first  sentence  of 
paragraph  (c)(3)(ii)  of  this  section,  and 
in  opening  a  new  account  the  payor 
searches  its  records  to  determine 
whether  the  new  account  should  be 
identified  under  an  existing  identifier 
(because  the  payee  has  existing  aocounts 
with  the  payor),  the  payor  must 
investigate  whether  any  existing 
accoimts  identified  witii  the  same 
identifier  are  subject  to  withholding 
under  section  3406(a)(1)(C). 

(d)  Notice  from  payors  of  backup 
withholding  due  to  notified  payee 
underreporting — (1)  In  general.  If  a 
payor  receives  notice  from  the  Internal 
Revenue  Service  or  a  broker  under 
paragraph  (c)(1)  of  this  section  and  is 
required  to  identify  an  account  under 
paragraph  (c)(3)  of  this  section  as  an 
account  of  the  payee,  the  payor  must 
notify  the  payee  in  accordance  with 
paragraph  (d)(2)  of  this  section  that 
withholding  due  to  notified  payee 
underreporting  has  started. 

(2)  Procedures.  The  payor  must  send 
the  notice  required  by  paragraph  (d)(1) 
of  this  section  to  the  payee  no  later  than 
15  days  after  the  date  that  the  payor 
makes  the  first  payment  subject  to 
withholding  due  to  notified  payee 
underreporting.  The  payor  must  send 
the  notice  by  first-class  mail  to  the 
payee  at  the  payee's  last  known  address. 
The  notice  to  the  payee  required  by 
paragraph  (d)(1)  of  this  section  must 
state— 

(i)  That  the  Internal  Revenue  Service 
has  given  notice  that  the  payee  has 
imderreporied  reportable  interest  or 
dividends; 

(ii)  That,  as  a  result  of  the 
underreporting,  the  payor  is  required 
under  section  3406(a)(1)(C)  of  the 
Internal  Revenue  Code  to  withhold  31 
percent  of  reportable  interest  or 
dividend  payments  made  to  the  payee; 

(iu)  The  date  that  the  payor  started  (or 
plans  to  start)  withholding  due  to 
notified  payee  underreporting  under 
section  3406(a)(1)(C); 

(iv)  The  account  number  or  numbers 
that  are  subject  to  withholding  due  to 
notified  payee  underreporting; 

(v)  That  the  payee  must  obtain  a 
determination  from  the  Internal 
Revenue  Service  in  order  to  stop  the 
withholding  due  to  notified  payee 
underreporting;  and 


(vi)  That  while  the  payee  is  subject  to 
withholding  due  to  noUHed  payee 
underreporting,  the  payee  may  not 
certify  to  a  payor  making  reportable 
interest  or  dividend  payments  (or  to  a 
broker  acquiring  a  readily  tradable 
instrument  for  the  payee)  that  the  payee 
is  not  subject  to  withholding  due  to 
notified  underreporting. 

(e)  Period  during  which  backup 
withholding  is  required — (1)  In  general. 
If  a  payor  receives  notice  from  tibe 
Internal  Revenue  Service  or  a  broker 
under  paragraph  (c)(1)  of  this  section, 
the  payor  must  impose  withholding 
under  section  3406(a)(1)(C)  on  all 
reportable  interest  or  dividend 
pajrments  with  respect  to  any  account  of 
the  payee  required  to  be  identified 
under  paragraph  (c)(3)  of  this  section 
made  after  the  close  of  the  30th  business 
day  after  the  day  on  which  the  payor 
receives  that  notice  and  before  the  stop 
date  (as  described  in  paragraph  (e)(2)  of 
this  section).  A  payw  may  choose  to 
start  withholding  under  this  paragraph 
(e)(1)  at  any  time  during  the  30- 
business-day  period  described  in  the 
preceding  sentence. 

(2)  Stop  withholding— {i)  When  no 
underreporting  exists  or  undue  hardship 
exists — (A)  Stop  date.  In  the  case  of  a 
determination  under  paragraph  (g)(3)  (i) 
or  (iii)  of  this  section  that  no 
underreporting  exists  or  that  an  undue 
hardship  exists,  the  stop  date  is  the  day 
that  is  30  days  after  the  earUer  of— 

(2)  The  date  on  which  the  payor 
receives  written  notification  from  the 
Internal  Revenue  Service  under 
paragraph  (g)  of  this  section  that 
withholding  is  to  stop;  or 

(2)  The  date  on  which  the  payor 
receives  a  copy  of  the  written 
certification  provided  to  the  payee  by 
the  Internal  Revenue  Service  under 
paragraph  (g)  of  this  section  that 
withholding  is  to  stop. 

(B)  Acceleration  of  stop  date.  A  payor 
may  choose  to  stop  withholding  at  any 
time  during  the  30-day  period  described 
in  paragraph  (e)(2)(i)(A)  of  this  section. 

(li)  When  underreporting  is  corrected 
or  bona  fide  dispute  exists.  In  the  case 
of  a  determination  under  paragraph 
(g)(3)  (u)  or  (iv)  of  this  section  that  the 
underreporting  has  been  corrected  or 
that  a  bona  fide  dispute  exists,  the  stop 
date  occiu^  on  the  first  day  of  January 
(immediately  following  a  period  of  at 
least  twelve  months  ending  on  October 
15  of  any  calendar  year  in  which  the 
determination  has  been  made)  or  if  later, 
the  stop  date  determined  under 
paragraph  (e)(2)(i)  of  this  section. 

(3)  Dormant  accounts.  The 
requirement  that  a  payor  withhold 
under  this  paragraph  (e)  on  reportable 
interest  or  dividend  payments  made 


with  respect  to  an  account  terminates  no 
later  than  the  close  of  the  third  calendar 
year  ending  after  the  later  of — 

(i)  The  date  that  the  most  recent 
reportable  interest  or  dividend  payment 
was  made  with  respect  to  that  accoimt; 
or 

(ii)  The  date  that  the  payor  received 
notice  under  paragraph  (c)(1)  of  this 
section. 

(Ti  Notice  to  payees  from  the  Internal 
Revenue  Service— -(I)  Notice  period. 
After  the  Internal  Revenue  Service 
determines  under  paragraph  (b)(2)  of 
this  section  that  payee  underreporting 
exists,  the  Internal  Revenue  Service  will 
mail  to  the  payee  at  least  four  notices 
over  a  period  of  at  least  120  days  (the 
notice  period)  before  payors  will  be 
notified  under  paragraph  (c)(1)  of  this 
section  that  the  payee  is  subject  to 
withholding  due  to  notified  payee 
underreporting.  The  notices  may  be 
accompanied  by,  or  incorporated  m, 
other  notices  provided  to  the  payee  by 
the  Internal  Revenue  Service. 

(2)  Payee  subject  to  backup 
withholding.  After  the  Internal  Revenue 
Service  provides  the  notices  described 
in  paragraph  (f)(1)  of  this  section,  the 
Internal  Revenue  Service  will  send 
notices  to  payors  under  paragraph  (c)(1) 
of  this  section  unless — 

(i)  A  payee  obtains  a  determination 
under  paragraph  (e)  of  this  section;  or 

(ii)  In  the  case  ofa  payee  who  has 
filed  a  tax  return,  the  Internal  Revenue 
Service  has  not  assessed  the  deficiency 
attributable  to  the  underreporting. 

(3)  Disclosure  of  names  of  payors  and 
brokers.  Pursuant  to  section  3406(c)(5) 
the  Internal  Revenue  Service  may 
require  a  payee  subject  to  withholding 
due  to  notified  payee  underreporting  to 
disclose  the  names  of  all  the  payee's 
payors  of  reportable  interest  or  dividend 
payments  and  the  names  of  all  of  the 
broken  with  whom  the  payee  has 
accounts  which  may  involve  reportable 
interest  or  dividend  payments.  To  the 
extent  required  in  the  request  from  the 
Intenial  Revenue  Service,  the  payee 
must  also  provide  the  payee's  account 
numbers  and  other  information 
necessary  to  identify  the  payee's 
accounts. 

(4)  Backup  withholding  certification. 
After  a  payee  receives  a  final  notice 
fiom  the  Internal  Revenue  Service  under 
paragraph  (0(1)  oi  this  section,  the 
payee  is  not  permitted  to  certify  to  any 
payor  or  broker,  under  penalties  of 
perjury,  that  the  payee  is  not  subject  to 
withholding  under  section 
3406(a)(1)(C),  until  the  payee  receives 
the  certification  from  the  Litemal 
Revenue  Service  under  paragraph  (g)  of 
this  section  advising  the  payee  that  the 
payee  is  no  longer  subject  to 
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withholding  imder  section 
3406(aMl)(C).  A  final  potice  will  contain 
the  information  described  in  this    . 
paragraph  (fM4).  See  sections  6682  and 
7205(b)  for  civil  and  criminal  penalties 
for  making  a  false  cerllification. 

(g)  Determination  by  the  Internal 
Revenue  Service  that  backup 
withholding  should  n0t  start  or  should 
be  stopped— (1)  In  geaeral.  A  payee  may 
prevent  withholding  due  to  notified 
payee  underreporting  from  starting,  or 
stop  the  withholding  once  it  has  started, 
by  requesting  and  receiving  a 
determination  from  Xbp  Internal 
Revenue  Service  under  one  or  more  of 
the  provisions  of  p.ir^^ph  (g)(3)  of  this 
section.  Following  usteview  of  a 
request  for  a  determinaticm  under 
paragraph  (gH3)  of  this  section,  the 
Internal  Revenue  Service  will  either 
make  the  detenninati()n  or  provide  the 
payee  with  a  written  mport  informing 
the  payee  that  the  reqaest  for 
determination  is  being  denied  and  the 
reasons  for  the  denial.  If  a  determination 
is  made  dining  the  notice  period  (as 
defined  in  paragraph  (0(1)  of  this 
section),  the  payee  is  ^ot  subject  to 
withholding  due  to  notified  payee 
underrepcvting  with  respect  to  any 
taxable  year  for  which  a  determinaticm 
was  made.  If  a  determination  is  made 
after  the  notice  period^  the  Internal 
Revenue  Sovioe  will,  at  the  time 
prescribed  in  paragraph  (g)(2)  of  this 
section,  provide  written  certification  to 
a  payee  that  writhholding  is  to  stop,  and 
will  notify  payors  who  were  contacted 
pursuant  to  paragraph  (c)(1)  of  this 
section  to  stop  withholding.  A  broker 
who  (in  its  capacity  aa  payor)  under  this 
paragraph  (g)(1)  receives  a  notice  from 
the  Internal  Revenue  Service  or  a  copy 
of  the  certification  provided  to  a  payee 
by  the  Internal  Revenue  Service  is  not 
required  to  provide  a  Corresponding 
notice  to  any  payors  whom  the  broker 
has  previously  notified  tmder  paragraph 
(c)(2)  of  this  section. 

(2)  Date  notice  to  st0p  backup 
withholding  will  be  provided — (i)     •* 
Underreporting  correct  or  bona  fide 
dispute.  If  the  bitemal!  Revenue  Smvice 
makes  a  determination  under  paragraph 
(g)(3)  (ii)  or  (iv)  of  this  section  during 
the  12-month  period  ending  on  October 
15  of  any  calendar  year  (as  described  in 
paragraph  (e)(2)(ii)  of  this  section),  the 
Internal  Revenue  Sendee  will  provide 
the  certification  and  the  notices 
described  in  paragraph  (g)(1)  of  this 
section  no  later  than  Elecember  1  of  that 
calendar  year. 

(ii)  No  underreportitig  or  undue 
hardship.  If  the  Internal  Revenue 
Service  makes  a  determination  under 
paragraph  (g)(3)(i)  or  (iii)  of  this  section, 
the  Internal  Revenue  Service  will 


provide  the  notices  described  in 
paragraph  (g)(1)  of  this  section  no  later 
than  the  45tli  day  after  the  day  on  which 
the  Internal  Revenue  Service  makes  its 
determination. 

(3)  Grounds  for  determination.  The 
Internal  Revenue  Service  will  make  a 
determination  that  withholding  due  to 
notified  payee  underreporting  should 
not  start  or  should  stop  once  it  has 
started  if  the  payee — 

(i)  Shows  that  there  was  no  payee 
imderreporting  (as  provided  in 
paragraph  (g)(4)  of  this  section)  for  each 
taxable  year  with  respect  to  which  the 
Internal  Revenue  Service  detera^ned 
under  paragraph  (b)(2)  of  this  section 
that  there  was  payee  imderreporting; 

(ii)  Corrects  any  payee  underreporting 
(as  provided  in  paragraph  (gj(5)  of  this 
section)  for  each  taxable  year  with 
respect  to  which  the  Internal  Revenue 
Service  determined  under  paragraph 
(b)(2)  of  this  section  that  there  was 
payee  underreporting; 

(iii)  Shows  that  withholding  will 
cause  or  is  causing  an  undue  hardship 
(as  defined  in  paragraph  (g)(6)  of  this 
section)  and  that  it  is  unlikely  that  the 
payee  will  underreport  interest  or 
dividend  payments  again;  or 

(iv)  Shows  that  a  bona  fide  dispute 
exists  regarding  whether  any 
underreporting  has  occurred  (as 
provided  in  paragraph  (g)(7)  of  this 
section)  for  each  taxable  ytjar  with 
respect  to  which  the  Internal  Revenue 
Service  determined  tmder  paragraph 
(b)(2)  of  this  section  that  there  was 
payee  underreporting. 

(4)  No  underreporting.  A  payee  may 
show  that  no  imderreporting  of 
reportable  interest  or  dividends 
payments  exists  by  presenting — 

(i)  Receipts  or  other  satisfactory 
documentation  to  the  Internal  Revenue 
Service  showing  that  all  taxes  relating  to 
the  payments  were  reported;  or 

(ii)  Evidence  showing  that  the  payee 
did  not  have  to  file  a  return  for  the 
taxable  year  in  question  (e.g.,  because 
the  payee  did  not  make  enough  income) 
or  that  the  underreporting 
determination  was  based  upon  a  factual, 
clerical,  or  other  error. 

(5)  Correcting  any  payee 
underreporting— {{)  Before  issuarwe  of  a 
statutory  notice  of  deficiency.  Before  a 
statutory  notice  of  deficiency  is  issued 
to  a  payee  pursuant  to  section  6212,  the 
payee  may  correct  underreporting — 

(A)  By  nling  a  return  if  one  was  not 
previously  filed  and  including  the 
unreported  interest  and  dividends 
thereon; 

(B)  By  filing  an  amended  return  in  the 
event  a  return  was  filed  and  including 
the  unreported  interest  and  dividends 
thereon;  or 
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(C)  By  consenting  to  the  additional 
assessment  according  to  applicable 
notices  and  forms  sent  to  the  payee  by 
the  Internal  Revenue  Service  with 
respect  to  the  underreporting,  and 
paying  taxes,  penalties,  and  interest  due 
with  respect  to  any  underreported 
interest  or  dividend  payments. 

(ii)  After  issuance  of  a  statutory  notice 
of  deficiency.  After  a  statutory  notice  of 
deficiency  is  issued  to  a  payee — 

(A)  The  payee  may  correct 
underreporting  at  any  time,  by  filing  a 
return  if  one  was  not  previously  filed 
and  paying  the  entire  deficiency  and 
any  other  taxes  including  penalties  and 
interest  attributable  to  any  payee 
underreporting  of  interest  or  dividend 
payments;  or 

(B)  The  payee  may  correct 
underreporting  after  the  mailing  of  the 
statutory  notice  of  deficiency  but  before 
the  expiration  of  the  90-day  or  150-day 
period  described  in  section  6213(a)  or. 
if  a  petition  is  filed  with  the  United 
States  Tax  Court,  before  the  decision  of 
the  Tax  Court  is  final,  by  making  a 
remittance  to  the  Internal  Revenue 
Service  of  the  amounts  described  in 
paragraph  (g)(5)(ii)(A)  of  this  section. 
The  payee  must  specifically  designate  in 
writing  that  the  remittance  is  a  deposit 
in  the  nature  of  a  cash  bond. 

(iii)  Special  rules.  For  purposes  of 
paragraph  (g)(5)(ii)  of  this  section,  the 
payee  will  not  be  deemed  to  have 
corrected  the  payee  underreporting 
under  paragraph  (g)(5)(ii)(B)  of  this 
section  after  the  remittance  is  returned 
to  the  payee  in  the  manner  described  in 
any  appUcable  administrative 
procediue.  For  further  guidance  on  a 
deposit  in  the  nature  of  a  cash  bond,  see 
subparagraph  2  of  section  4.01  of  Rev. 
Proc.  84-58  (1984-2  C.B.  501).  (See 
§  601.601(d)(2)  of  this  chapter.)  Once 
the  remittance  is  returned  to  the  payee, 
the  rules  of  this  section  will  apply.  If  the 
Internal  Revenue  Service  previously 
contacted  payors  of  the  payee  to  start 
withholding  with  respect  to  th?  notified 
payee  underreporting,  however,  the 
Internal  Revenue  Service  will  recontact 
those  payors  to  start  withhold  in  i  under 
paragraph  (c)(1)  of  this  section  with 
respect  to  the  payee  undeneporting 
without  regard  to  paragraph  (f)  of  this 
section. 

(6)  Undue  hardship — (i)  In  general.  A 
determination  of  undue  hardship  will 
be  based  on  the  overall  impact  to  the 
payee  of  having  reportable  interest  or 
dividend  payments  withheld  at  a  31 
percent  rate  under  section  3406.  In 
addition,  a  determination  of  undue 
hardship  will  be  made  only  if  the 
Internal  Revenue  Service  concludes  that 
it  is  unlikely  that  any  payee 
underreporting  will  occiu'  again. 


(ii)  Factors.  Factors  that  will  be 
considered  in  determining  whether 
withholding  causes  undue  hardship 
include,  but  are  not  limited  to,  the 
following — 

(A)  Whether  estimated  tax  payments, 
and  other  credits  for  current  tax 
liabilities,  or  amounts  withheld  on 
«nployee  wages  or  pensions,  in 
addition  to  withholding  under  section 
3406.  would  cause  significant 
overwithholding; 

(B)  The  payee  s  health,  including  the 
payee's  ability  to  pay  foreseeable 
medical  expenses; 

(C)  The  extent  of  the  payee's  reliance 
on  interest  and  dividend  payments  to 
meet  necessary  Uving  expenses  and  the 
existence,  if  any,  of  other  sources  of 
income; 

(D)  Whether  other  income  of  the 
payee  is  limited  or  fixed 

ie.g.,  social  security,  pension,  and 
unsamed  income); 

(E)  The  payee's  abiUty  to  sell  at 
liquidate  stocks,  bonds,  bank  accounts, 
trust  accounts,  or  other  assets,  and  the 
conseauenoes  of  doing  so; 

(F)  Whether  the  payee  reported  and 
timely  paid  the  most  recent  year's  tax 
liability,  including  interest  and 
dividend  income;  and 

(G)  Whether  the  payee  has  filed  a 
bankruptcy  petition  with  the  United 
States  Bankruptcy  Court. 

(7)  Bona  fide  dispute.  The  Internal 
Revenue  Service  may  make  a 
determination  imder  this  paragraph 
(g)(7)  if  there  is  a  dispute  between  the 
payee  and  the  Internal  Revenue  Service 
on  a  question  of  £act  or  law  that  is 
materid  to  a  determination  under 
paragraph  (g)(3)(i)  of  this  section  and, 
based  upon  all  the  facts  and 
circumstances,  the  Internal  Revenue 
Service  finds  that  the  dispute  is  asserted 
in  good  faith  by  the  payee  and  there  is 
a  reasonable  basis  for  the  payee's 
position. 

(h)  Payees  filing  a  joint  return— (1)  In 
general.  For  purposes  of  this  section,  if 
payee  imderreporting  is  found  to  exist 
with  respect  to  a  joint  return,  then  the 
provisions  of  this  section  apply  to  both 
payees  (i.e..  the  husband  and  wife).  As 
a  result,  both  payees  are  subject  to 
withholding  on  accounts  in  their 
individual  names  as  well  as  accounts  in 
their  joint  names.  Either  or  both  payees 
may  satisfy  the  criteria  for  a 
determination  that  no  payee 
underreporting  exists,  that  the 
underreporting  has  been  corrected,  or 
that  a  bona  fide  dispute  exists  (as 
.provided  in  paragraph  (g)(3)  (i),  (ii),  or 
(iv)  of  this  section).  Both  payees, 
however,  must  satisfy  the  criteria  for  a 
determination  that  withholding  will 
cause  or  is  causing  undue  hardship  (as 


provided  in  paragraph  (g)(3)(iii)  of  this 
section). 

(2)  Exceptions — (i)  Innocent  spouse.  A 
spouse  who  files  a  joint  return  may 
obtain  a  determination  that  withholding 
should  stop  or  not  start  with  respect  to 
payments  made  to  his  pr  her  individual 
accounts,  if  the  spouse  shows  that — 

(A)  He  or  she  did  not  underreport 
income  because  he  or  she  is  a  spouse 
described  in  section  6013(e),  i.e, 
innocent  spouse;  or 

(B)  There  is  a  bona  fide  dispute 
regarding  whether  he  or  she  is  an 
innocent  spouse  and  hence  did  not 
underreport  income. 

(ii)  Divorced  or  legally  separated 
payee.  A  payee  who,  at  the  time  of  the 
request  for  a  determination  under 
paragraph  (g)  of  this  section,  is  divorced 
or  separated  under  State  law  may  obtain 
a  determination  that  undue  hardship 
exists  (or  would  exist)  under  paragraph 
(g)(3)(iii)  of  this  section  with  respect  to 
reportable  interest  or  dividend 
payments  made  to  his  or  her  individual 
accounts  if  the  divorced  or  legally 
separated  payee  satisfies  the  criteria  for 
a  determination  under  paragraph  (g)(Q) 
of  this  section. 

(i)  Reserved. 

(j)  Penalties.  For  the  application  of 
penalties  related  to  this  section,  see 
sections  6682  and  7205(b). 

f31.3406<d)-1    MaiNMrraqiilradfor 
fumMiIng  a  taxpayer  ManlNlcatlon  ninnbar. 

(a)  Requirement  to  backup  withhold. 
Withholding  under  section 
3406(a)(lKA)  applies  to  a  reportable 
payment  (as  defined  in  section  3406(b)) 
if  the  payee  does  not  furnish  the  payee's 
taxpayer  identification  number  to  the 
payor  in  the  maimer  required  by  this 
section.  The  period  for  which 
withholding  is  required  is  described  in 
§  31.3406(e)-l(b).  See  §  31.3406(d)-3(a) 
and  (b)  for  special  rules  when  an 
account  is  estabUshed  directly  with,  or 
an  instrument  is  acquired  directiy  from, 
the  payor  by  electronic  transmission  or 
by  mail,  or  an  instrument  is  sold 
through  a  broker  by  electronic 
transmission  or  by  mail  See 

§  31.3406(d)-4  for  special  rules 
apphcable  to  readily  tradable 
instruments  acquired  through  a  broker. 
See  §  31.3406(h)-3(e)  for  the  rules  on 
when  a  payor  may  rely  on  a  Form  W- 
9.  See  also  §  31.3406(g)-3  for  rules 
regarding  a  payee  awaiting  receipt  of  a 
taxpayer  identification  number.  See  the 
applicable  information  reporting 
sections  and  section  6109  and  the 
regulations  thereunder  to  determine 
whose  taxpayer  identification  number 
should  be  provided. 

(b)  Reportable  interest  or  dividend 
account — (1)  Manner  required  for 


furnishing  a  taxpayer  identification 
number  with  respect  to  a  pre-1984 
account  or  instrument.  A  payee  must 
furnish  the  payee's  taxpayer 
identification  number  to  the  payor  with 
respect  to  any  obligation,  deposit, 
certificate,  share,  membership,  contract, 
investment,  account,  or  other 
relationship  or  instrument  estabUshed 
or  acquired  on  or  before  December  31. 
1983  (a  pre-1984  account)  and  with 
respect  to  which  the  payor  makes  a 
reportable  interest  or  dividend  payment 
(as  defined  in  section  3406(b)(2)).  The 
manner  of  determining  whether  an 
account  or  an  instrument  is  a  pre-1984 
account  is  described  in  paragraph  (b)(2) 
of  this  section.  The  payee  of  a  pre-1984 
account  may  furnish  the  payee's 
taxpayer  identification  number  to  the 
payor  orally  or  in  writing.  The  payee  is 
not  required  to  certify  under  penidties  of 
perjury  that  the  taxpayer  identification 
number  is  correct. 

(2)  Determination  of  pre-1984  account 
or  instrument — (i)  In  general.  An 
account  that  is  in  existence  before 
January  1, 1984.  will  be  considered  a 
pre-1984  account,  regardless  of  whether 
additional  deposits  are  made  to  the 
account  on  or  after  January  1. 1984.  An 
account  estabUshed  as  an  expansion  of 
a  credit  union  prime  account  in 
existence  prior  to  January  1. 1984. 
constitutes  a  pre-1984  account.  If  funds 
taken  from  one  account  in  existence 
prior  to  January  1. 1984.  are  used  to 
create  a  new  account  on  or  after  that 
date,  however,  the  new  account  does 
not  constitute  a  pre-1984  account  except 
as  provided  in  the  preceding  sentence. 
An  instrument  acquired  prior  to  January 
1, 1984,  is  a  pre-1984  account. 
Regardless  of  when  an  instrument  was 
acquired,  if  it  is  negotiated  in  a  window 
transaction  as  defined  in 
§  31.3406(b)(2)-3(b),  it  is  treated  as  an 
instrument  acquired  after  December  31, 
1983.  An  obUgation  in  bearer  form  and 
subject  to  reporting  under  section  6045. 
whenever  acquired,  is  not  a  pre-1984 
account.  Any  instrument,  whenever 
acquired,  that  is  held  in  a  brokerage 
account  is  considered  a  pre-1984 
account  if  the  brokerage  account  is  not 
a  post-1983  brokerage  account  (as 
described  in  paragraph  (c)(l)(ii)  of  this 
section).  If  shares  of  a  corporation  are 
held  before  January  1, 1984  (or 
considered  held  before  that  date  by 
operation  of  this  paragraph  (b)(2)),  and 
additional  shares  are  acquired  by  the 
holder,  irrespective  of  whether  the 
shares  are  received  by  reason  of  a  stock 
dividend,  investing  new  cash,  or 
otherwise,  the  new  shares,  in  the 
discretion  of  the  payor,  may  be 
considered  a  pre-1984  account.  In  the 
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cue  of  a  qualified  employee  tnist  that 
distributes  instruments  in  kind,  any 
instrument  distributed  from  the  trust  is 
considered  a  pre-1984  account  with 
respect  to  employees  iwho  were 
participants  in  the  tntst  before  1984. 
Similarly,  when  a  payor  ofiers 
participants  in  a  plani  the  opportimity  to 
purchase  stock  of  the  Ipayor  after  a 
specified  time,  using  the  money  that  the 
payee  invested  during  that  period  of 
time,  the  stock  so  puit:hased  after 
December  31. 1983.  is  considered  a  pre- 
1984  account  with  respect  to 
participants  in  the  pUn  who  either 
OMmed  shares  or  invested  money  in  the 
plan  before  January  1^  1984. 
(ii)  Account  or  instniment 
autontaticaUy  acquiraii  on  the  maturity 
(H"  termination  of  an  apcount.  When  an 
account  is  opened,  or  an  instrument  is 
acquired,  automatically  on  the  maturity 
or  termination  of  an  account  that  was  in 
existence  or  an  instrufient  that  was  held 
before  January  1. 198^  (or  considered  to 
have  been  in  exist^nct  or  held  before 
that  date  by  operation  iof  this  paragraph 
n>K2)(ii)).  without  the  participation  of 
the  payee,  the  new  acQoimt  or 
instrument,  in  the  dis<;retion  of  the 
payor,  may  be  considered  a  pre-1984 
accoimt.  For  purposes,  of  the  preceding 
sentence,  a  payee  is  not  considered  to 
have  participated  in  the  acqmsition  of 
the  new  account  or  instrument  solely 
because  the  payee  failed  to  exercise  a 
right  to  withdraw  funds  at  the  maturity 
or  termination  of  the  old  account  or 
instrument. 

(iii)  Insurance  policips.  In  the  case  of 
insurance  policies  in  ejffect  on  December 
31, 1983.  the  election  of  a  dividend 
accumulation  option  pursuant  to  which 
interest  is  paid  (as  defined  in  §  1,6049- 
5(a)(4)  of  this  chapter),,  or  the  creation 
of  an  account  in  whidi  proceeds  of  a 
policy  are  held  for  the  J)olicy 
beneficiary,  may,  in  the  payor's 
discretion,  be  treated  as  a  pre-1984 
account. 

(iv)  Acquisitions  of  (^counts  and 
instruments— {\)  Pre-t984  or  post-1983 
status  known.  If  a  payor  acquires 
accounts  or  instruments  of  another 
payor  (including  through  a  tax-free 
reorganization  under  section  368).  the 
acquiring  payor  must  treat  the  persons 
specified  in  this  paragiBph  (b)(2j(iv)(A) 
as  having  the  same  requirement  to 
furnish  a  taxpayer  identification  number 
in  the  manner  required  under  this 
paragraph  (b)  to  the  acquiring  payor  for 
information  reporting,  *vithholding,  and 
related  tax  provisions  a|B  existed  with 
respect  to  the  payor  whose  accounts  or 
instruments  were  acquired.  Persons 
specified  in  this  paragraph  (b)(2)(iv)(A) 
are  persons  who  held  accounts  or 
instruments  in  the  other  payor 
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immediately  before  the  acquisition  and 
who  receive  an  account  or  instrument  in 
the  acquiring  payor  immediately  after 
the  acquisition. 

(B)  Pre-1984  or  post-1983  status 
unknown.  If  the  acquiring  pwyor,  as 
described  in  paragraph  (b)(2)(iv)(A)  of 
this  section,  is  unable  to  identify  fit>m 
the  busiaess  records  of  the  other  payor 
whether  any  or  all  of  the  accounts  or 
instruments  of  the  persons  specified  in 
paragraph  (b)(2)(iv)(A)  of  this  section 
are  pre-1984  (or  post-1983)  accovmts  or 
instruments,  then  the  acquiring  payor 
may  treat  these  unidentified  accoimts  or 
instruments  as  pre-1984  accounts  or 
instruments. 

(C)  Cross  reference.  See  §3 1.3406(g)- 
2(g)  for  the  limited  exception  from 
withholding  under  section  3406(a)(1)(A) 
on  accounts  or  instruments  described  in 
paragraphs  (b){2)(iv)  (A)  and  (B)  of  this 
section  for  which  the  payor  does  not 
have  a  taxpayer  identification  number. 

(3)  Manner  required  for  furnishing  a 
taxpayer  identification  number  with 
respect  to  an  account  or  instrument  that 
is  not  a  pre-1984  account  A  payee  who 
receives  reportable  interest  or  dividend 
pajrments  (as  defined  in  section 
3406(b)(2))  from  a  payor  must  certify 
under  penalties  of  perjury  that  the 
taxpayer  identification  niunber  the 
payee  furnishes  to  the  payor  is  the 
payee's  correct  taxpayer  identification 
niunber.  The  payee  must  make  the 
certification  only  with  respect  to  an 
account  or  instrument  that  is  not  a  pre- 
1984  account  (as  described  in  paragraph 
(b)(2)  of  this  section).  See  §  31.3406(h)- 
3  for  a  description  of  the  certificate  on 
which  the  certification  must  be  made. 
See  §  31.3406(d)-2  for  the  requirement 
that  the  payee  must  certify  under 
penalties  of  perjury  that  the  payee  is  not 
subject  to  withholding  due  to  notified 
payee  underreporting.  See  §  31.3406(d)- 
3(a)  with  respect  to  an  account 
established  directly  with,  or  an 
instrument  acquired  directly  from,  the 
payor  by  electronic  transmission  or  by 
mail.  See  §  31.3406(d)-4  for  the  rules 
applicable  to  readily  tradable 
instnunents  acquired  through  a  broker. 

(4)  Special  rule  with  respect  to  the 
acquisition  of  a  readily  tradable 
instrument  in  a  transaction  between 
certain  parties  acting  without  the 
assistance  of  a  broker.  If  a  payee,  at  any 
time,  acquires  a  readily  tradable 
instrument  without  the  assistance  of  a 
broker,  and  no  party  to  the  acquisition 
is  a  broker  or  an  agent  of  the  payor,  the 
payee  must  furnish  the  payee's  taxpayer 
identification  number  to  the  payor  prior 
to  the  time  reportable  payments  are 
made  on  the  instrument.  The  payee  is 
not  required  to  certify  under  penalties  of 
perjury  that  the  number  is  correct.  See 


S  31  J406(d)-2  for  the  rule  that  a  payee 
is  not  subject  to  withholding  due  to 
notified  payee  underreporting  with 
respect  to  a  readily  tradable  instnunent 
acquired  in  the  manner  described  in  this 
paragraph  (b)(4).  A  broker  is  considered 
to  provide  assistance  in  the  acquisition 
of  an  instrument  if  the  person  effecting 
the  acquisition  would  be  required  to 
make  an  information  return  under 
section  6045  if  such  person  were  to  seU 
the  instrument.  See  §  31.3406(d)-4  for 
rules  relating  to  an  acqmsition  of  a 
readily  tradwle  instnunent  when  a 
broker  is  involved. 

[c)  Brokerage  account— [1)  Manner 
required  for  furnishing  a  taxpayer 
identification  number  with  respect  to  a 
brokerage  relationship  that  is  not  a  post- 
1983  brokerage  account— (i)  In  general. 
With  respect  to  any  instrument, 
investment,  or  deposit  made  through  a 
brokerage  account  that  is  not  a  post- 
1983  brokerage  accoimt,  a  payee  must 
furnish  the  payee's  taxpayer 
identification  number  to  the  broker 
either  orally  or  in  writing.  The  payee  is 
not  required  to  certify  under  penalties  of 
perjury  that  the  taxpayer  identification 
number  is  correct.  See  paragraph 
(b)(2)(i)  of  this  section  for  the  rule  that 
any  instrument,  whenever  acquired,  that 
is  held  in  a  brokerage  account  that  is  not 
a  post-1983  brokerage  account,  is 
considered  held  in  an  account  that  is 
not  a  post-1983  brokerage  account.  For 
example,  in  1983  a  payee  established 
and  acquired  a  readily  tradable 
instrument  from  a  brokerage  account;  no 
activity  took  place  through  that  account 
until  the  payee  purchased  a  readily 
tradable  instrument  in  1995.  That 
readily  tradable  instrument  is  not  held 
in  a  post-1983  brokerage  account; 
therefore,  the  payee  need  not  certify 
under  penalties  of  perjury  that  the 
payee's  taxpayer  identification  number 
is  correct. 

(ii)  Definition  of  a  brokerage  account 
that  is  not  a  post- 1983  brokerage 
account.  A  brokerage  account  Uiat  was 
established  by  a  payee  before  January  1 , 
1984,  through  which  during  1983  the 
broker  either  bought  or  sold  securities 
for  the  payee  or  held  securities  on 
behalf  of  die  payee  as  a  nominee  (i.e., 
in  street  name),  is  an  account  that  is  not 
a  post-1983  brokerage  account. 

(2)  Manner  required  for  furnishing  a 
taxpayer  identification  number  with 
respect  to  a  post-1983  brokerage 
account— {i]  In  general.  With  respect  to 
a  post-1983  brokerage  account,  the 
payee  must  furnish  the  payee's  taxpayer 
identification  number  to  the  broker  and 
certify  under  penalties  of  perjury  that 
the  taxpayer  identification  number 
furnished  is  correct,  except  as  provided 
in§31.3406(d)-3(b). 


(ii)  Definition  of  a  post-1983 
brokerage  account.  A  brokerage  account 
estabUshed  after  December  31, 1983  (or 
before  January  1, 1984,  through  whidi 
during  1983  the  broker  neither  bought 
nor  sold  securities  nor  held  securities 
on  behalf  of  the  payee  as  a  nominee  (i.e., 
in  street  name)),  is  a  post-1983 
brokerage  account. 

(d)  Rents,  commissions,  nonemployee 
compensation,  and  certain  fishing  boat 
operators,  etc. — Manner  required  for 
furnishing  a  taxpayer  identification 
number.  For  accounts,  contracts,  or 
relationships  subject  to  information 
reporting  under  section  6041  (relating  to 
information  reporting  at  source  on  rents, 
royalties,  salaries,  etc.),  section 
604lA(a)  (relating  to  information 
reporting  of  payments  for  nonemployee 
services),  section  6050A  (relating  to 
information  reporting  by  certain  fishing 
boat  operatore).  or  section  6050N 
(relating  to  information  reporting  of 
payments  of  royalties),  the  payee  must 
fiimish  the  payee's  taxpayer 
identification  number  to  the  payor 
either  orally  or  in  writing.  Except  as 
provided  in  §  31.3406(d]h-5,  the  payee  is 
not  required  to  certify  under  penalties  of 
perjury  that  the  taxpayer  identification 
number  is  correct  regardless  of  when  the 
account,  contract,  or  relationship  is 
established. 

S31.34O0<d)-2    PayM  certification  failure. 

(a)  Requirement  to  backup  withhold. 
Withholding  under  section  3406(a)(1)(D) 
applies  to  a  reportable  interest  or 
dividend  payment  (as  defined  in  section 
3406(b)(2))  if,  and  only  if,  the  payee  fails 
to  certify  to  the  payor,  under  penalties 
of  perjury,  that  the  payee  is  not  subject 
to  withholding  due  to  notified  payee 
underreporting  under  section 
3406(a)(1)(C).  The  period  for  which 
withholding  applies  is  described  in 
§31.3406(e)-l(e).  See  §31.3406(d)-3(a) 
for  special  rules  when  an  account  is 
established  directly  with,  or  an 
instrument  is  acquired  directly  bom,  the 
payor  by  electronic  transmission  or  by 
mail.  See  §31.3406(c)-l(c)(3)(iv)  for 
rules  with  respect  to  a  payor's  reliance 
on  a  payee  certification  for  a  new 
account  following  notified  payee 
underreporting.  See  §  31.3406(d)-4  for 
special  rules  relating  to  the  acquisition 
of  a  readily  tradable  instrument  through 
a  broker.  The  certificate  on  which  the 
certification  should  be  made  is 
described  in  §  31.3406(h)-3. 

(b)  Exceptions.  Withholding  under 
section  3406(a)(1)(D)  and  paragraph  (a) 
of  this  section  does  not  apply  to 
reportable  interest  or  dividend 
payments  (as  defined  in  section 
3406(b)(2))  made— 


(1)  With  respect  to  a  pre-1984  account 
(as  defined  in  §  31. 3406(d)-l  (b)(1)); 

(2)  In  a  window  transaction  (as 
defined  in  §  31.3406(b)(2)-3(b)); 

(3)  With  respect  to  a  readily  tradable 
instrument  described  in  §  31.3406(d)- 
l(b)(2)(iv)  or  §  31.3406(d>-4(a)(3);  or 

(4)  During  die  period  and  with  respect 
to  an  account  or  readily  tradable 
instrument  described  in  §  31.3406(d)-3. 

$31.3406(d)-3    Special  aOKtoyrulM for 
certain  reportable  psynients. 

(a)  Accounts  or  readily  tradable 
instruments  acquired  directly  from  the 
payor  (including  a  broker  who  holds  an 
instrument  in  street  name)  by  electronic 
transmission  or  by  mail.  In  the  case  of 
an  account  established  directly  with,  or 
a  readily  tradable  instrument  acquired 
directly  from,  the  payor  by  means  of 
electronic  transmission  (i.e.,  telephone 
or  wire  instruction)  or  by  mail,  the 
payor  may  permit  the  payee  to  furnish 
the  certifications' required  in 
§  31.3406(d)-l(b)(3)  (relating  to 
certification  that  the  payee's  taxpayer 
identification  number  is  correct)  and 
§  31.3406(d)-2  (relating  to  certification 
of  notified  payee  underreporting)  within 
30  days  after  the  establishment  or 
acquisition  without  subjecting  the 
account  to  vtrithholding  during  the  30 
days.  The  preceding  sentence  applies 
only  if  the  pwyee  furnishes  a  taxpayer 
identification  number  to  the  payor  at  the 
time  of  the  establishment  or  acquisition, 
and  the  payee  does  not  withdraw  more 
than  69  percent  of  a  reportable  interest 
or  dividend  payment  before  the 
certifications  are  received  within  the  30 
days.  If  the  payee  does  not  provide  the 
required  certifications  within  30  days  of 
the  estabUshment  or  acquisition,  the 
payor  must  withhold  31  percent  of  any 
reportable  interest  or  dividend 
payments  made  to  the  account  after  its 
acquisition.  For  purposes  of  this  section, 
an  account  or  instrument  is  considered 
acquired  directiy  from  the  payor  if  the 
instrument  was  acquired  by  the  payee 
without  the  assistance  of  a  broker  or  the 
instrument  was  acquired  directiy  from  a 
broker  who  holds  the  instrument  as 
nominee  for  the  payee  (i.e.,  in  street 
name)  and  who  is  considered  a  payor 
under  §31.3406(a)-2. 

{!d)  Sale  of  an^nstrument  for  a 
customer  by  electronic  transmission  or 
by  mail.  The  special  30-day  rules  set 
forth  in  paragraph  (a)  of  this  section 
apply  comparably  with  respect  to 
certification  of  the  taxpayer 
identification  number  for  the  sale  of  an 
instrument  under  section  6045  (as 
described  in  §  31.3406(b)(3)-2)  through 
a  post- 1983  brokerage  account  (as 
described  in  §  31.3406(d)-l(c)(2))  for  a 
customer  by  electronic  transmission  or 


by  mail.  However,  these  rules  apply 
only  if  the  payee  furnishes  the  payee's 
taxpayer  identification  number  before 
the  sale  occurs.  For  purposes  of 
applying  those  30-day  rules  under  this 
paragraph  (b),  a  payee's  reinvestment  of 
the  gross  proceeds  of  the  sale  into  other 
instruments  constitutes  a  withdrawal. 

(c)  Application  to  foreign  payees.  The 
rules  of  paragraphs  (a)  and  (b)  of  this 
section  also  apply  to  a  payee  fit>m 
whom  the  payor  is  required  to  obtain  a 
Form  W-8  or  a  substitute  of  the  form  or 
is  to  obtain  other  evidence  of  foreign 
status  (pursuant  to  the  relevant 
regulations  issued  under  sections  6049 
and  6045),  provided  the  payee 
represents  cvally  or  otherwise,  before  or 
at  the  time  of  the  acquisition  or  sale  of 
the  instrument  or  the  establishment  of 
the  account,  that  the  payee  is  not  a 
United  States  citizen  or  resident. 

§3l.3406<dM  Special  rules  for  readily 
tradable  instruments  acquired  through  a 
twoksr. 

(a)  Readily  tradable  instruments 
acquired  through  post- 1983  brokerage 
accounts  with  a  broker  who  is  not  a 
payor — (1)  In  general.  If  a  readily 
tradable  instrument  is  acquired  through 
a  post- 1983  brokerage  account  (as 
defined  in  §  3 1.3406(d>-1  (c)(2))  and  the 
broker  is  not  the  payor  of  the  instrument 
(as  defined  in  §  31.3406(a)-2(b)(3)),  the 
broker  must — 

(i)  Obtain  once  with  respect  to  each 
account  the  certifications  described  in 
§  31.3406(d)-2(a)  and  §  31.3406(d)- 
1(b)(3)  and  (c)(2)  from  the  payee 
(relating  to  certification  regarding  payee 
underreporting  and  taxpayer 
identification  number,  respectively); 

(ii)  Furnish  the  payee's  taxpayer 
identification  number  to  the  payor;  and 

(iii)  Notify  the  payor  to  impose 
withholding  if  the  payee  fails  to  make 
either  of  the  required  certifications  to 
the  broker  or  if  the  broker  has  l>een 
notified  by  the  Internal  Revenue  Service 
before  the  acquisition  of  the  instrument 
that  the  payee  is  subject  to  withholding 
due  to  notified  payee  underreporting 
under  section  3406(aHl)(C)  or  that  the 
payee  is  subject  to  withholding  because 
the  payee's  taxpayer  identification 
number  is  incorrect  under  section 
3406(a)(1)(B)  (as  described  in 
§31.3406(d)-5). 

(2)  Additional  requirements.  The 
broker  must  give  the  information 
required  by  paragraphs  (fl)(l)  (ii)  and 
(iii)  of  this  section  to  the  payor  with  the 
transfer  instructions  for  the  acquisition 
(including  account  registration 
instructions  transmitied  by  a  broker  in 
the  case  of  acquisitions  of  shares  in  a 
mutual  fund).  A  notice  including  the 
information  described  in  paragraph 
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(bXD  of  this  section  KilfiUs  the  broker's 
requirement  to  give  Notice  to  the  payor. 
Once  the  bioker  transmits  the  transfer 
instructions  containing  the  information 
required  by  this  section,  the  brokn  has 
no  further  responsibility  to  obtain  a 
ipjiiying  taxpayer  identification  number 
or  missing  certification  or  to  provide 
additional  notices  to  the  payee  or  payor 
with  respect  to  the  acquisition  of  the 
instnunent.  Upon  receiving  the  notice 
from  a  broker,  the  pajyor  must  impose 
withholding  on  the  qccount  pursuant  to 
§31.3406(a)-l 

(3)  Transactions  ektered  into  through 
a  brokmage  account  ithat  is  not  a  post- 
1963  brokerage  acco^int.  If  a  broker 
acquires  readily  tradable  instruments  for 
a  payee  through  an  account  (with  the 
broker)  that  is  not  a  ^ost-1983  brokerage 
account  (as  defined  iki  §  31.3406(d>- 
1(c)(1)),  and  the  brolier  is  not  the  payor 
of  the  instruments,  tl^e  Inoker  must 
furnish  the  payee's  taxpayer 
identification  number  to  the  payor.  In 
addition,  if  the  broker  has  been  notified 
by  the  Internal  Revenue  Service  that  the 
payee  is  subject  to  withholding  imder 
section  3406  either  fajacause  of  an 
incorrect  taxpayer  idisntification  nimiber 
or  due  to  notified  payee  underreporting 
as  described  in  sections  3406(a)(1)  (B)  or 
(C).  respectively,  the  broker  must  notify 
the  payor  of  the  instalment  to  impose 
withholding  with  respect  to  that  payee 
and  transmit  the  inf(|nnation  in  the 
manner  described  in  this  paragraph  (a). 
After  a  payor  receivee  a  notice  from  a 
broker  pursuant  to  section  3406(d)(2)(B) 
and  this  paragraph  (9),  the  payor  must 
impose  withholding  on.  any  accounts  of 
the  payee  paying  repprtable  interest  or 
dividends  as  defined  in  section 
3406(b)(2)  in  accordance  with 
§31.3406(a)-l.  ! 

(4)  Payor  must  notify  payee — (>) 
Failure  to  provide  c^fications.  If  a 
payor  is  notified  by  i  broker,  as  required 
in  paragraph  (a)(1)  of  this  section,  that 

a  payee  is  subject  to  withholding 
because  the  payee  failed  to  provide  the 
certifications,  as  described  in 
§  31.3406(d)-2(a)  and  §  31.3406(d)- 
(b)(3)  and  (c)(2),  and  the  payor  has  not 
received  the  certifications  from  the 
payee,  then  the  payor  must  notify  the 
payee  that  withholding  has  started  (or 
will  start)  no  later  than  15  days  after  the 
payor  makes  the  first  payment  to  the 
payee  that  is  subject  to  withholding 
under  section  3406.  A  notice  that 
contains  the  information  described  in 
paragraph  (b)(2)  of  this  section  satisfies 
the  payor's  requirenient  to  give  notice  to 
the  payee.  If  the  broker  notifies  the 
payor  that  the  payee  failed  to  make  a 
required  certificatioa  and  the  payor  has 
received  the  certification  from  the 


payee,  the  payor  may  dinegard  the 
notice  bom  the  broker. 

(ii)  Notified  payee  underreporting  and 
incorrect  taxpayer  identification 
number.  The  payor  must  notify  the 
payee  imder  this  section  if  the  Internal 
Revenue  Service  or  a  broker  notifies  the 
payor  to  withhold  either  because  of  an 
incorrect  taxpayer  identification  number 
under  section  3406(a)(1)(B)  (as 
described  in  §  31.3406(d)-5)  or  due  to 
notified  payee  underreporting  undOT 
section  3406(a)(1)(C)  (as  described  in 
§  31.3406(c)-l).  If  a  payor  is  notified  by 
the  Internal  Revenue  Service  or  a  broker 
with  respect  to  a  readily  tradable 
instrument,  the  payor  may  not  ignore 
the  notice  even  if  the  payee  previously 
provided  the  payee's  taxpayer 
identification  number  under  penalties  of 
perjury  to  the  payor  and  even  if  the 
payee  certified  to  the  payor  that  the 
payee  is  not  subject  to  backup 
withholding  due  to  a  notified  payee 
underreporting.  See  §31.3406(d)-5(c) 

(1)  and  (2)  and  (f)(2)  for  notice 
requirements  under  sectitm 
3406(a)(1)(B)  due  to  an  incorrect 
taxpeyer  identification  number.  See 
§  31.3406(c)-l(c)(2)  for  notice 
requirements  under  section 
3406(a)(1)(C)  due  to  notified  payee 
underreporting. 

(b)  Notices — (1)  Form  of  notice  by 
broker  to  payor.  A  broker  who  is 
required  under  paragraphs  (a)(l)(iii)  and 

(2)  of  this  section  to  notify  the  payor 
with  respect  to  a  readily  tradable 
instrument  may  notify  the  payor  in 
connection  with  the  transfer 
instructions  by  means  of  magnetic 
media,  machine  readable  doc\mient,  or 
any  other  mediiun,  provided  that  the 
notice  includes  the  following 
information — 

(i)  The  payee's  name,  address,  and 
taxpayer  identification  number  (if 
provided  to  the  broker);  and 

(ii)  A  statement  that  the  payee  is 
subject  to  withholding  under  section 
3406(a)(1)  (A),  (B).  (C),  or  (D)  of  the 
Internal  Revenue  Code,  whichever 
section  applies;  and 

(iii)  When  applicable,  a  statement  that 
the  broker  was  notified  by  the  Internal 
Revenue  Service  that  the  payee  is 
subject  to  withholding  tftder  sections 
3406(a)(1)(B)  or  (C). 

(2)  Form  of  notice  by  payor  to  payee. 
A  payor  who  is  required  to  notify  a 
payee  that  the  payee  is  subject  to 
withholding  must  provide  notice  that  is 
substantially  similar  to  the  following — 

(i)  For  a  notification  ccmceming  a 
failure  to  provide  a  taxpayer 
identification  number  in  the  required 
manner  under  section  3406(a)(1)(A)  or  a 
failure  to  make  the  following 


certification  described  in  section 
3406(a)(1)(D): 

Recently,  you  purchased  (identify  security 
acquired).  Because  of  the  existence  of  one  or 
more  of  the  following  conditions,  payments 
of  interest,  dividends,  and  other  reportable 
amounts  that  are  made  to  you  will  be  subject 
to  withholding  of  tax  at  a  31  percent  rate: 
(specify  the  condition  or  conditions, 
described  below,  that  are  applicable) 

(1)  You  failed  to  provide  a  taxpayer 
identification  number,  or  failed  to  provide 
this  number  under  penalties  of  perjury,  in 
connection  with  the  purchase  of  the  acquired 
security.  (An  individual's  taxpayer 
identification  number  is  his  or  her  social 
security  number.) 

(2)  You  failed  to  certify,  under  penalties  of 
perjury,  that  you  are  not  subject  to 
withholding  due  to  notified  payee 
underreporting  as  required  under  section 
3406(a)(1)(D)  of  the  Internal  Revenue  Code. 

If  condition  (1)  applies,  you  may  stop 
withholding  by  providing  your  taxpayer 
identification  number  on  the  enclosed  Form 
W-9,  signing  the  form,  and  returning  it  to  us. 
If  you  do  not  have  a  taxpayer  identification 
number,  but  have  applied  (or  will  soon 
apply)  for  one,  you  may  so  indicate  on  the 
Form  W-9.  Withholding  may  apply  during 
the  60-day  period  you  are  waiting  for  your 
taxpayer  identification  numt>er.  You  must 
provide  us  with  your  taxpayer  identification 
number  promptly  after  you  receive  it  in  order 
to  avoid  withholding  after  the  end  of  the  60- 
day  period  or  to  stop  withholding  if  it  has 
already  begun.  Certain  persons,  described  on 
the  enclosed  Form  W-9,  are  exempt  from 
withholding.  Follow  the  instructions  on  that 
form  if  applicable  to  you. 

If  condition  (2)  applies,  you  may  stop 
withholding  by  certifying  on  the  enclosed 
Form  W-9  tliat  you  are  not  subject  to 
withholding  due  to  notified  payee 
underreporting,  signing  the  form,  and 
returning  it  to  us. 

If  more  than  one  condition  applies,  you 
must  remove  all  applicable  conditions  to  stop 
withholding. 

Please  address  any  questions  concerning 
this  notice  to:  (Insert  payor  identifying 
information). 

(Do  not  address  questions  to  the  broker 
who  purchased  the  securities  for  you.) 

(ii)  For  the  form  of  the  notice 
concerning  imposition  of  withholding 
due  to  an  incorrect  taxpayer  ~ 
identification  nimiber,  see  §  31.3406(d)- 
5  (d)(2)  and  (g)(2). 

(iii)  For  the  form  of  the  notice 
c5nceming  the  imposition  of 
withholding  due  to  notified  payee 
underreporting,  see  §  3 1.3406(c)-l  (d)(2). 

(c)  Payor's  reliance  on  information 
from  broker— [1]  In  general.  A  payor  of 
an  instrument  acquired  by  a  payee 
through  a  broker  may  rely  on  the 
information  that  the  payor  receives  from 
the  broker  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section. 

(2)  Amount  subject  to  backup 
withholding.  The  payor  is  required  to 
withhold  under  section  3406  depending 
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on  the  payor's  ciistomary  method  of 
making  payment  oo.  an  instrument  or 
instruments  owned  by  a  payee.  If  it  is 
the  practice  of  a  payor  to  combine  in 
one  accoimt  all  readily  tradable 
instruments  of  the  same  issue  owned  by 
a  payee  and  if  only  certain  of  those 
instruments  are  subject  to  withholding, 
the  payor  must  withhold  on  the 
aggregate  payment  made  with  respect  to 
all  the  instruments  in  the  account. 
Otherwise,  the  payor  must  withhold  on 
the  payment  made  on  the  instrument  or 
instruments  with  respect  to  which  the 
payee  is  subject  to  withholding. 

t31,34(»(eH    Period  durlnflwhlcfi 
tMCkiip  withholding  Is  required. 

(a)  In  general.  A  payor  must  withhold 
under  section  3406  at  a  rate  of  31 
percent  on  any  reportable  payment  (as 
defined  in  section  3406(b))  made  to  a 
payee  during  the  period  described  in 
this  section  (irrespective  of  the  number 
of  conditions  for  imposing  withholding 
under  section  3406  that  exist  with 
respect  to  the  payee).  A  payor  must 
continue  to  withhold  imder  section 
3406  imtil  no  condition  for  imposing 
backup  withholding  exists  with  respect 
to  the  payee. 

(b)  Failure  to  furnish  a  taxpayer 
identification  number  in  the  maimer 
required — (1)  Start  withholding.  A  payor 
is  required  to  withhold  imder  section 
3406(a)(1)(A)  at  a  rate  of  31  percent  on 
any  reportable  payment  (as  defined  in 
section  3406(b))  at  the  time  the  payor 
pays  the  reportable  pajnoient  (as 
described  in  §  31.3406(a)-4)  to  a  payee 
if— 

(i)  The  payor  has  not  received  the 
payee's  taxpayer  identification  number 
in  the  manner  reqiiired  in  §  31.3406(d)- 
l;or 

(ii)  The  payor  has  received  notice 
from  a  broker  (as  required  in 
§  31.3406(d)-4(a)(l)(iii))  witii  respect  to 
a  readily  tradable  instrument  that  the 
payee  did  not  furnish  a  taxpayer 
identification  number  to  the  broker  in 
the  maimer  required  in  §  31.3406(d)-l 
and  the  payor  has  not  received  the 
taxpayer  identification  number  from  the 
payee  in  this  manner. 

(2)  Stop  withholding.  The  payor  must 
stop  withholding  under  section 
3406(a)(1)(A)  witiiin  30  days  after  the 
payor  receives — 

(i)  The  payee's  taxpayer  identification 
number  in  the  manner  required  under 
§31.3406(d)-l;or 

(ii)  A  statement,  in  such  form  and 
containing  such  information  as  is 
required  under  applicable  regulations, 
that  the  payee  is  not  a  United  States 
person. 

(c)  Notification  of  an  incorrect 
taxpayer  identification  number.  See 


§  31.3406(d)-5(e)  and  (g)(3)  for  the 
period  for  which  withholding  is 
required  in  the  case  of  notification  of  an 
incorrect  taxpayer  identification 
number. 

(d)  Notified  payee  underreporting.  See 
§  31.3406(c)-l(e)  for  the  period  for 
which  withholding  is  required  in  the 
case  of  notified  payee  underreporting. 

(e)  Payee  certification  failun — (1) 
Start  withholding.  A  payor  is  required  to 
withhold  imder  section  3406(a)(l)(D]  at 
a  rate  of  31  percent  on  any  reportable 
interest  or  dividend  payment  (as 
defined  in  section  3406(b)(2))  at  the 
time  the  payor  pays  such  reportable 
interest  or  dividend  payment  (as 
described  in  §  31.3406(a)-4)  to  a  payee 

if— 

(i)  The  payor  has  not  received  from 
the  payee  the  certification  required  in 
§31.3406(d)-2;or 

(ii)  The  payor  has  received  notice 
from  a  broker  (as  required  in 
§  31.3406(d)-4(a)(l){iii))  with  respect  to 
a  readily  tradable  instrument  that  the 
payee  did  not  make  the  required 
certification  and  the  payor  has  not 
received  the  required  certification  from 
the  payee. 

(2)  Stop  withholding.  The  payor  must 
stop  withholding  under  section 
3406(a)(1)(D)  on  any  reportable  interest 
or  dividend  payment  within  30  days 
after  the  payor  receives  the  certification 
from  the  payee  in  the  manner  required 
by§31.3406(d)-2. 

(fl  Rule  for  determining  when  the 
payor  receives  a  taxpayer  identification 
number  or  certificate  from  a  payee.  In 
determining  whether  a  payee  has  failed 
to  provide  a  taxpayer  identification 
number  or  any  certification  to  a  payor 
(including  a  Form  W-8  or  substitute 
form),  a  payor  is  required  to  process  the 
taxpayer  identification  number  or 
certification  within  30  days  after  the 
payor  receives  the  taxpayer 
identification  number  or  certification 
from  the  payee  or  in  certain  cases,  from 
a  broker.  Thus,  the  payor  may  take  up 
to  30  days  to  treat  the  taxpayer 
identification  number  or  a  certificate  as 
having  been  received. 

S31.3406(f)-1    Confidentiality  of 
information. 

(a)  Confidentiality  and  liability  for 
violation.  Pursuant  to  section  3406(0  no 
person  may  use  any  information 
obtained  under  section  3406  for  any 
purpose  except  for  the  purpose  of 
compl)dng  with  the  requirements  of 
section  3406  or  for  purposes  permitted 
under  section  6103  (subject  to  the 
safeguards  of  section  6103).  See  section 
7431  for  dvil  damages  for  violating  the 
confidential  use  of  the  information 
(subject  to  an  exception  for  good  faith). 


(b)  Permissible  use  of  information — 
(1)  In  general.  A  payor  or  broker  may 
transmit  information  on  a  Form  W-9, 
Form  W-6,  or  other  acceptable  form 
relating  to  withholding  to  the 
department,  institution,  or  firm  (or  to 
any  employee  therein)  responsible  for 
withholding  or  processing  of  taxpayer 
identification  numbers,  certifications 
described  in  §31.3406(h)-3,  or  other     , 
substitute  forms.  In  addition,  a  broker 
may  notify  the  payor  with  respect  to  a 
readily  tradable  instrument  of  the 
requirement  to  withhold  and  the 
condition  or  conditions  for  imposing 
withholding  (as  described  in 
§  31.3406(d)--4)  that  exist  with  respect  to 
the  payee.  A  payor  or  broker  may, 
without  violating  the  Internal  Revenue 
Code,  close  an  account  of,  refuse  to 
open  an  account  for,  issue  an 
instrument  to,  or  redeem  an  instrument 
for,  a  person  solely  because  the  person 
fails  to  furnish  the  person's  ta^qmyer 
identification  number  or  documentation 
of  foreign  status  in  the  manner  required 
in  §  31.3406(d)-l  and  §  31.3406(g}-l. 
respectively.  A  payor  who  closes  an 
account  of  a  payee  in  the  calendar  year 
in  which  the  account  was  opened  and 
during  which  no  taxpwyer  identification 
number  or  evidence  of  foreign  status 
was  provided  for  that  account  will  be 
presumed  in  the  absence  of  evidence  to 
the  contrary  to  have  closed  the  account 
without  violating  section  3406(f)  even 
though  the  payee  is  subject  to  backup  ° 
withholding  under  section 
3406(a)(1)(A).  A  payor,  except  as 
provided  in  §§  31.3406(d)-3  and 
31.3406(g)-3,  may  not  prohibit  a  payee 
who  fails  to  furnish  the  payee's  taxpayer 
identification  number  in  the  manner 
required  in  §  31.3406(d)-l  bom 
withdrawing  any  funds  in  the  account 

(2)  Window  transactions.  In  the  case 
of  a  window  transaction  (as  defined  in 
§  31.3406(b)(2}-3(b)),  a  payor  may, 
without  violating  the  Internal  Revenue 
Code,  refuse  to  redeem  or  may  refuse  to 
make  payment  if  the  payee  fails  to 
provide  a  taxpayer  identification 
number  regardless  of  when  the 
obligation  was  issued  or  acquired. 

(cj  Specific  restrictions  on  the  use  of 
information.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  payor  or 
broker  is  not  permitted  to^ 

(1)  Close  an  account  (or  instrument)  of 
a  payee  solely  because  that  payee  (or  the 
account  of  a  payee]  is  subject  to 
withholding  under  section  3406(a)(1) 
(A),  (B),  (C).  or  (D); 

(2)  Refuse  to  open  an  account  or  to 
issue  an  instrument  if  the  person  fails  to 
certify,  under  penalties  of  perjury,  that 
the  person  is  not  subject  to  withholding 
under  section  3406(a)(1)(C)  (relating  to 
notified  payee  underreporting); 
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(3)  Use  inftvinatiaii  obtained  imder 
section  3406  (indudiig  a  payee's  bilure 
or  inability  to  oartifyltfaat  the  payee  is 
not  sublect  to  withholding  due  to 
notified  payee  undeiteporting  or  the  Cact 
that  the  account  is  si4>ject  to 
withholding,  surcharge  an  account  (i.e.. 
charge  an  account  m^re  than  die  fee 
chaiged  a  similar  account  that  was  not 
subject  to  withholding  under  section 
3406),  or  use  that  infi^mation  to 
detennine  whether  t<t  open  or  close  an 
account,  whether  to  Issue  or  redeem  an 
instrument,  or  whMllBr  to  extend  credit 
to  the  payee. 

f914406<gh1    Exoap^on  for  payments  to 


(a)  Exempt  recipients— (1)  In  general. 
A  payor  of  any  reputable  payment  (as 
defined  in  section  34D6(b))  must  not 
v^d^old  under  section  3406  if  the 


payee  . 

(i)  An  organization  exempt  from 
taxation  undw  secticn  501(a)  or  an 
indisidual  retirement  account; 

(ii)  The  United  States  or  any  wholly 
owned  agency  or  instrumentality 
thaceof: 

(iii)  A  state,  the  District  of  Columbia, 
a  possession  of  the  Ubited  States,  any 
political  subdivision  of  any  of  the 
foregoing,  or  any  wholly  owned  agency 
or  instrumentality  of  any  one  or  more  of 
the  foragoing: 

(iv)  A  foreign  government,  a  poUtical 
subdivisicm  of  a  foreign  government,  or 
any  wholly  owned  agency  or 
instnunentality  of  an(y  one  or  more  of 
the  foregoing  (as  defijaed  in  regulations 
under  section  8%);  o^ 

(v)  An  international  organization  or 
any  wholly  owned  agency  or 
instrumentality  thereof  (as  defined  in 
section  7701(a)(18)). 

(2)  Nonexclusive  list.  Paragraph  (a)(1) 
of  this  section  does  not  prescribe  an 
exclusive  list  of  payees  that  are  exempt 
frtHn  information  reporting  and  also  are 
exempt  from  Mdthholding  under  section 
3406. 

(b)  DetefTTunation  p/  whether  a  person 
is  described  in  paragfvph  (a)(1)  of  this 
section.  The  determi|iation  of  whether  a 
person  is  a  payee  described  in 
paragraph  (a)(1)  of  this  section  must  be 
made  as  provided  in  the  applicable 
provisions  of  section  6049  and  the 
regulations  issued  thereunder.  A  payor, 
even  if  permitted  to  treat  a  person  as  an 
exempt  recipient  without  requiring  a 
certificate  under  the  {provisions  of 
section  6049,  may  require  a  payee, 
otherwise  not  required  to  file  a 
certificate  regarding  its  exempt  status,  to 
file  a  certificate  and  may  treat  a  payee 
who  foils  to  file  the  Certificate  as  a 
person  who  is  not  ai^  exempt  recipient. 
See  $  31.3406(h)-3  far  a  description  of 


UMI 


the  Form  W-9  or  a  substitute  form 
prescribed  under  section  3406  for 
claiming  exempt  status. 

(c)  Prepaid  or  advance  premium  life- 
insurance  contracts.  A  payor  of  a 
reportable  payment  (as  defined  in 
section  3406(b)(1))  may,  but  is  not 
required  to,  withhold  imder  section 
3406  on  reportable  payments  made  from 
January  1, 1984,  to  December  31, 1996. 
on  prepaid  or  advance  premiiun  life- 
insurance  contracts  to  a  payee  who  is 
the  owner  for  tax  purposes  of  the 
prepaid  or  advance  premium  ]ik- 
insiuance  contract.  For  purposes  of  this 
exception  from  backup  withholding,  a 
prepaid  or  advance  premiimi  life- 
insurance  contract  is  one  entered  into 
on  or  before  Jime  30, 1984,  by  the  payee 
and  under  which  the  increment  in  value 
of  the  prepaid  or  advance  premium  is 
used  for  the  payment  of  premiums 
dining  the  period  in  which  the 
exception  from  backup  withholding 
applies. 

f31.3406(g)-2    Exception  for  reportable 
payments  for  whicb  wmihoMIng  is 
ottMfwiao  leouiied. 

(a)  In  general.  A  payor  of  a  reportable 
payment  (as  defined  in  section  3406(b)) 
must  not  withhold  under  section  3406 
if  the  payment  is  subject  to  withholding 
under  any  other  provision  of  the 
Internal  Revenue  Code. 

(b)  Payment  of  wages.  A  payor  who  is 
required  to  make  an  information  retiun 
imder  section  6041  with  respect  to  a 
payment  of  wages  (as  defined  in  section 
3401)  because,  e.g.,  the  employee  makes 
a  certificati<m  under  section  3402(n) 
(relating  to  employees  incurring  no 
income  tax  liabiU^),  must  not  withhold 
under  section  3406  on  those  wages. 

(c)  Distribution  from  a  pension, 
annuity,  or  other  plan  of  deferred 
compensation.  An  amount  reportable 
under  section  6047,  such  as  a 
designated  distribution  under  section 

3405,  is  not  a  reportable  payment 
subject  to  withholding  under  section 

3406.  See  secticm  3406(b).  Designated 
distributions  not  subject  to  withholding 
under  section  3406  include — 

(1)  Distributions  from  a  pension, 
annuity,  profit-sharing,  stock  bonus 
plan,  or  other  plan  deferring  the  receipt 
of  compensation; 

(2)  Distributions  from  an  individual 
retirement  account  or  annuity; 

(3)  Distributions  from  an  owner- 
employee  plan;  and 

(4)  Certain  surrenders  of  Ufe 
insurance  contracts. 

(d)  Gambling  winnings — (1)  In 
general.  A  payor  of  a  reportable 
gambling  winning  must  not  withhold 
under  section  3406  if  tax  is  required  to 
be  withheld  from  the  gambling  winning 


under  section  3402(q)  (relating  to  the 
extension  of  withholding  to  certain 
gambling  wiimings).  If  the  reportable 
gambling  winning  is  not  reqiiired  to  be 
withheld  upon  under  section  3402(q). 
withholding  under  section  3406  applies 
to  the  gambling  wiiming  if.  and  only  if. 
the  payee  does  not  furnish  a  taxpayer 
identification  number  to  the  payor. 
Section  31.3406(b)(3)-l(b)(3)  does  not 
apply  to  a  reportable  gambling  winning. 
Ine  payor  of  a  reporti^le  gambling 
winning  is  not  required  to  aggregate  all 
such  winnings  made  to  a  payee  during 
a  calendar  year,  nor  is  the  payor 
required  to  determine  whether  an 
information  return  was  required  to  be 
made  with  respect  to  the  payee  for  the 
preceding  year. 

(2)  Definition  of  a  reportable  gambling 
winning  and  determination  of  amount 
subject  to  backup  withholding.  For 
purposes  of  withholding  under  section 
3406,  a  reportable  gambling  winning  is 
any  gambling  winning  subject  to 
information  reporting  under  section 
6041.  The  amount  of  a  reportable 
gambling  winning  is — 

(i)  The  amount  paid  with  respect  to 
the  amount  of  the  wager  reduced,  at  the 
option  of  the  payor;  by 

(ii)  The  amount  of  the  wager. 

(3)  Special  rules.  Amounts  paid  with 
respect  to  identical  wagers  are  treated  as 
paid  with  respect  to  a  single  wager.  The 
determination  of  whether  wagers  are 
identical  is  made  under  §  31.3402(q)- 
l(c)(l)(ii).  In  addition,  a  gambling 
winning  (other  than  a  winning  from 
bingo,  kisno,  or  slot  machines)  is  a 
reportable  gambling  winning  only  if  the 
amount  paid  with  respect  to  the  wager 
is  $600  or  more  and  if  the  proceeds  are 
at  least  300  times  as  large  as  the  amount 
wagered.  See  §  7.6041-1  of  this  chapter 
to  determine  whether  a  winning  from 
bingo,  keno,  or  slot  machines  is  a 
reportable  gambling  winning  and  thus 
subject  to  withholding  under  section 
3406. 

(e)  Certain  real  estate  transactions.  A 
real  estate  reporting  person  (the  so- 
called  broker)  as  defined  in  section 
6045(e)(2)  must  not  withhold  under 
section  3406  on  a  payment  made  with 
respect  to  a  real  estate  transaction  that 
is  subject  to  reporting  under  sections 
6045  (a)  and  (e)  and  §  1.6045-4  of  this 
chapter. 

(fj  Certain  payments  after  an 
acquisition  of  accounts  or  instruments. 
A  payor  who  acquires  pre-1984 
accounts  or  instruments  described  in 
§  31.3406(d)-l(b)(2){iv)  for  which  the 
payor  does  not  have  a  taxpayer 
identification  number  or  has  an 
obviously  incorrect  taxpayer 
identification  number  as  defined  in 
§31.3406(h)-l(b)(2]  must  start 


withholding  under  section  3406(a)(1)(A) 
and  §31.3406(d)-l  on  those  accounts  or 
instruments  no  later  than  sixty  days 
following  the  date  of  the  payor's 
acquisition  of  those  accounts  or 
instruments. 

(g)  Certain  gross  proceeds.  No 
withholding  under  section  3406  is 
required  with  respect  to  any  portion  of 
the  original  issue  discount  on  an 
instrument  or  security  that  is  subject  to 
withholding  under  section  3406  as 
reportable  gross  proceeds  of  such 
instrument  or  security  under  section 
6045. 

|31.3406(g)-3    Exemption  wtiile  payee  ia 
waltfng  for  a  taxpayer  Identification  numtMr. 

(a)  In  general — (1)  Backup 
withholding  not  required  for  60  days.  If 
a  payor  has  received  an  awaiting-llN 
certificate  bom  a  payee  with  respect  to 
an  account  or  instnunent  receiving 
reportable  interest  or  dividends  as 
described  in  section  3406(b)(2),  the 
payor  must  exempt  the  payee  from 
withholding  under  section  3406(a)(1)(A) 
during  the  60-day  exemption  period  to 
the  extent  and  in  the  maimer  described 
in  either  paragraph  (a)  (2)  or  (3)  of  this 
section.  The  60-day  exemption  period 
means  the  60-consecutive-day  period 
beginning  with  the  day  the  payor 
receives  the  awaiting-TIN  certificate. 
Tlie  payor  must  witUiold  under  section 
3406  beginning  after  the  60-day 
exemption  period  if  the  payor  has  not 
received  a  taxpayer  identification 
number  from  the  payee  in  the  manner 
required  in  §  31.3406(d)-l.  Regardless 
of  whether  the  payee  provides  an 
awaiting-TIN  certificate  to  a  payor,  the 
payor  is  requiredlo  withhold  under 
section  3406(a)(l)p)  and  §  31.3406(d)-2 
on  reportable  interest  or  dividend 
payments  as  described  in  §  31.3406(d)- 
2  if  the  payee  fails  to  certify,  under 
penalties  of  perjury,  that  the  payee  is 
not  subject  to  withholding  due  to 
notified  payee  underre{)orting  as 
required  in  section  3406(a)(l)P)  and 
§31.3406(d)-2. 

(2)  Heserve  method.  A  payor  must  not 
witlidiold  under  section  3406  during  the 
60-day  exemption  period  unless  the 
payee  (or  a  joint  payee  in  the  case  of  a 
joint  account)  desires  to  make  a 
withdrawal  of  more  than  $500  of  either 
principal  or  interest  from  the  account  in 
any  single  transaction  during  the  period. 
If  a  payee  (or  a  joint  payee)  desires  to 
make  a  withdrawal  of  more  than  $500 
during  the  60-day  exemption  period,  the 
payor  is  required  under  section  3406  to 
withhold  31  percent  of  all  reportable 
payments  made  during  the  period  and  at 
the  time  of  withdrawal  unless  the  payee 
reserves  31  percent  of  all  reportable 


payments  made  to  the  account  during 
the  period. 

(3)  Alternative  rule;  7-day  grace 
period — (i)  In  general.  A  payor  who 
receives  an  awaiting-TIN  certificate  may 
elect,  on  a  payee-by-payee  basis  or  in 
general,  to  exempt  reportable  interest  or 
dividend  payments  to  a  payee  from 
withholding  under  section  3406 
applying  the  rules  in  paragraph  (a)(3) 
(ii)  or  (in)  of  this  section. 

(u)  Withholding  on  withdrawals. 
Under  this  paragraph  (a)(3)(ii),  a  payor 
must  obtain  a  certified  taxpayer 
identification  number  fit>m  the  payee 
within  60  days  after  the  date  that  die 
payor  receives  the  awaiting-TIN 
certification.  In  addition,  the  payor  must 
withhold  under  section  3406  on  any 
withdrawals  made  after  the  close  of  7 
business  days  after  the  date  the 
awaiting-TIN  certification  is  received 
and  before  the  earlier  of  the  date  that  the 
payor  receives  a  certified  taxpayer 
identification  number  from  the  payee, 
the  date  the  account  is  closed  (in  which 
case  the  payor  must  withhold  on  any 
reportable  paymmt  made  at  the  time  the 
account  or  relationship  is  closed),  or  the 
date  withholding  under  section  3406 
starts  on  all  reportable  payments  made 
to  the  account,  instnunent,  or 
relationship.  All  cash  withdrawals  in  an 
amount  up  to  the  reportable  payments 
made  from  the  day  after  the  date  of 
receipt  of  the  awaiting-TIN  certification 
to  the  date  of  withdrawal  are  treated  as 
reportable  payments. 

(iii)  Withholding  regardless  of 
withdrawals.  Under  this  paragraph 
(a)(3)(iii).  a  payor  must  start 
withholding  under  section  3406  on  the 
account  not  later  than  7  business  days 
after  the  date  the  payor  receives  the 
awaiting-TIN  certification  on  reportable 
payments  thereafter  made  to  the  account 
(whether  or  not  the  payee  makes  a  cash 
withdrawal).  The  payor  must  withhold 
under  section  3406  until  the  earlier  of 
the  date  the  payor  receives  a  certified 
taxpayer  identification  number  fit>m  the 
payee,  the  date  the  accoimt  is  closed,  or 
the  date  withholding  under  section  3406 
starts  on  all  reportabie  payments  made 
to  the  account,  instrument,  or 
relationship.  The  payor  must  obtain  a 
certified  taxpayer  identification  number 
from  the  payee  within  60  days  after  the 
date  that  the  payor  receives  the 
awaiting-TIN  cMtificate  or  undertake  a 
mailing  each  year  soliciting  the  certified 
taxpayer  identification  number  from  the 
payee  until  the  earUer  of  the  calendar 
year  that  the  certified  taxpayer 
identification  number  is  received,  or  the 
calendar  year  in  which  the  account  is 
closed.  However,  if  the  account  is 
closed  in  December  of  a  calendar  year, 
the  mailing  must  be  made  after  the 


account  is  closed  and  before  January  31 
of  the  subsequent  calendar  year. 

(b)  Special  rule  for  readily  tradable 
instruments.  The  60-day  awaiting-TIN 
exemption  described  in  paragraph  (a)(1) 
of  this  section  appUes  to  payments 
made  with  respect  to  readily  tradable 
instruments  only  if  the  payee  provides 
an  awaiting-TIN  certificate  direcUy  to 
the  payor.  If  a  broker  acquires  a  readily 
tradable  instrument  through  a  post- 1983 
brokerage  account  (as  described  in 

§  3 1.3406(d)-l  (c)(2))  for  a  payee  who 
has  no  taxpayer  identification  number, 
the  broker  must  advise  the  payor  as 
required  in  §  31.3406(d)-4(a)(l)  that  the 
payee  failed  to  provide  a  taxpayer 
identification  number  under  penalties  of 
perjury,  regardless  of  whether  the  payee 
provides  an  awaiting-TIN  certificate  to 
the  broker.  Once  a  payor  is  notified  by 
a  broker  that  a  payee  failed  to  provide 
a  taxpayer  identification  number  in  the 
required  manner,  or  that  the  payee  is 
subject  to  withholding  under  section 
3406(a)(1)  (B)  or  (C),  tiie  payor  must 
impose  withholding  under  section  3406 
for  the  appropriate  period  described  in 
§31.3406(e)-l. 

(c)  Exceptions — (1)  In  general.  The  60- 
day  awaiting-TIN  exemption  described 
in  paragraph  (a)  of  this  section  does  not 
apply  to — 

(i)  Window  transactions  (as  defined  in 
§31.3406(b)(2)-3(b)); 

(u)  Redemptions  of  bearer  obUgations 
that  are  subject  to  reporting  under 
section  6045;  or 

(iii)  Other  amounts  that  are  subject  to 
reporting  under  section  6045  (except  as 
described  in  paragraph  (c)(2)  of  this 
section). 

(2)  Special  rule  for  amounts  subject  to 
reporting  under  section  6045  other  than 
proceeds  of  redemptions  of  bearer 
obligations.  If  a  broker's  customer  does 
not  provide  a  taxpayer  identification 
number  to  the  broker,  and  the  broker 
effects  a  sale  that  is  subject  to  reporting 
imder  section  6045  (other  than  a 
redemption  of  a  bearer  obligation), 
§  31.3406(d)-3(b)  apphes.  whether  or 
not  the  sale  is  pursuant  to  an  instruction 
by  electronic  transmission,  provided  the 
customer  furnishes  an  awaiting-TIN 
certificate  to  the  broker  before  the  sale. 
For  purposes  of  this  paragraph  (c)(2), 
the  30-day  period  provided  in 
§  31.3406(d)-3(b)  is  a  60-day  period. 

(d)  Awaiting-TIN  certificate.  A  payee 
quaUfies  for  the  60-day  awaiting-TIN 
exemption  provided  in  paragraph  (a)  of 
this  section  if  the  payee  furnishes  a 
written  statement  to  the  payor,  signed 
under  penalties  of  perjury,  that  the 
payee  has  not  been  issued  a  taxpayer 
identification  number,  that  the  payee 
has  apphed  for  a  taxpayer  identification 
number  or  intends  to  apply  for  a 
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number  in  the  near  future,  and  that  the 
payee  understands  that  if  the  payee  does 
not  provide  a  number  to  the  payor 
within  60  days,  the  pa|yor  is  required 
under  section  3406  to  iwrithhold  31 
percent  of  any  reporta|>le  payment 
thereafter  made  to  the[payee  until  the 
payor  receives  a  number,  and  31  percent 
of  a  withdrawal  to  the'extent  of 
reportable  payments  i^ade  to  the  payee 
during  the  60-day  period,  as  described 
in  paragraph  (a)  of  thif  section. 
Language  that  is  subst^tially  similar  to 
the  awaiting-TIN  cotijlcation  on  Form 
W-9  will  satisfy  the  requirements  of  this 
paragraph  (d).  ' 

(e)  Fonn  for  awaitirm-TIN  certificate. 
A  payor  may  use  Forai  W-9  for  the 
awaiting-TIN  certificate,  or  a  payor  may 
include  language  that  is  substantially 
similar  to  the  awaiting-TIN  certification 
on  Form  W-9  in  any  oher  docimient  of 
the  payor.  See  §  31.34^>6(h>-3,  which 
provides  that  Form  W-9  is  the 
prescribed  form  but  permits  use  of 
substitute  forms,  and  ipecifies  the 
length  of  time  the  paypr  is  required  to 
retain  the  form.  If  Form  W-Q  is  used,  the 
payee  should  write  "Applied  For"  in 
the  space  reserved  forithe  taxpayer 
identificatian  numberl 

|31.3406(hH    Definitions. 

(a)  In  general.  For  purposes  of  section 
3406  and  the  regulatidns  thereunder,  the 
definitions  of  this  section  apply. 

(b)  Taxpayer  identification  number— 
(1)  In  general.  Taxpay^  identification 
number  means  the  identifying  number 
assigned  to  a  person  under  section  6109 
(relating  to  identifying  numbers, 
generally  a  nine-digit  social  security 
number  for  an  individual  and  a  nine- 
digit  employer  identi^cation  Aimiber  for 
a  nonindividual,  e.g.,  a  corporation, 
partnership,  trust,  or  estate).  An 
obviously  incorrect  number  is  not 
considered  a  taxpayer  identification 
number.  See  §  31.6011(b)-2  and 

§  301.6109-1  of  this  chapter  for 
provisions  relating  to  Obtaining  a 
taxpayer  identificatioi  number. 

(2)  Obviously  incorrect  number. 
Obviously  incorrect  number  means  a 
niunber  that  does  not  contain  nine  digits 
or  a  number  that  includes  an  alpha 
character  as  one  of  the  nine  digits. 

(c)  Broker. — Broker  is  defined  in 
section  6045(c)(1)  and  §  1.6045-l(a)(l) 
of  this  chapter.  If  ther^  could  be  more 
than  one  broker  with  fespect  to  any 
acquisition,  only  the  broker  having  the 
closest  contact  (as  determined  under 
$5f.6045-l  (c)(3)  (ii)  and  (iii)  of  this 
chapter)  with  the  payee  is  treated  as  a 
broker.  In  the  case  of  «ny  instrument, 
the  term  broker  does  Qot  include  any 
person  who  is  the  paylor  with  respect  to 
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the  instrument  as  described  in 
§31.3406(a)-2. 

(d)  Readily  tradable  instrument. — 
Readily  tradable  instrument  means — 

0)  Any  instrument  that  is  part  of  an 
issue  any  portion  of  which  is  traded  on 
an  established  securities  market  (within 
the  meaning  of  section  453(f)(5));  or 

(2)  Any  instrument  that  is  regularly 
quoted  by  brokers  or  dealers  making  a 
market. 

(e)  Day. — ZXiy  means  a  calendar  day 
unless  specified  otherwise  under  any 
section  of  the  regiilations  under  section 
3406.  For  example,  see  §§  31.3406(d)- 
5(a)  and  31.3406(g)-3(a)(2). 

(f)  Business  day. — Business  day 
means  any  day  other  than  a  Saturday, 
Sunday,  or  legal  holiday  (within  the 
meaning  of  section  7503). 

f31J406(h>-2    Special  rules. 

(a)  Joint  accounts — (1)  Relevant  name 
and  taxpayer  identification  number 
combination.  For  purposes  of 
identifying  the  account  subject  to 
withholding  under  sections  3406(a)(1) 
(B)  and  (C),  the  relevant  name  and 
taxpayer  identification  number 
combination  is  that  which  is  used  for 
information  reporting  purposes. 

(2)  Optional  rule  for  accounts  subject 
to  backup  withholding  under  section 
3406(a)(1)  (B)  or  (C)  where  the  names 
are  switched.  See  §  31.3406(d)- 
5(c)(4)(iii)  under  which  a  payor  may 
withhold  under  section  3406(a)(1)(B)  as 
required  even  though  the  names  or 
taxpayer  identification  numbers  on  the 
account  have  been  switched.  The  rules 
under  §  31.3406(d)-5(c)(4)(iii)  may  be 
applied  comparably  by  a  payor  who  is 
required  to  withhold  imder  section 
3406(a)(1)(C). 

(3)  Joint  foreign  payees — (i)  In  general. 
If  the  first  payee  listed  on  an  account  or 
instrument  provides  the  penalties  of 
perjury  statement  regard^  its  foreign 
status,  withholding  under  section  3406 
applies  unless — 

(A)  Every  joint  payee  provides  the 
statement  regarding  foreign  status 
(pursuant  to  the  relevant  regulations 
issued  under  sections  6045  and  6049); 
or 

(B)  Any  one  of  the  joint  payees  who 
has  not  established  foreign  status 
provides  a  taxpayer  identification 
number  to  the  payor  in  the  manner 
required  in  §  31.3406(d)-l. 

(ii)  Information  reporting  on  an 
account  including  foreign  payees.  If  any 
one  of  the  joint  payees  who  has  not 
established  foreign  status  provides  a 
taxpayer  identification  niunber  imder 
paragraph  (a)(3)(i){B)  of  this  section,  that 
number  is  the  taxpayer  identification 
number  that  is  required  to  be  furnished 


for  purposes  of  information  reporting 
and  withholdinp  under  section  3406. 

(b)  Backup  withholding  from  an 
altemative  source — (1)  In  general.  A 
payor  may  not  withhold  under  section 
3406  from  a  source  maintained  by  the 
payor  other  than  the  source  with  respect 
to  which  there  exists  a  liability  to 
withhold  under  section  3406  with 
respect  to  the  payee.  See  section  3403 
and  §  31.3403-1,  which  provide  that  the 
payor  is  liable  for  the  amount  required 
to  be  withheld  regardless  of  whether  the 
payor  withholds. 

12)  Exceptions  for  payments  made  in 
property — (i)  Backup  withholding  from 
altemative  source.  In  the  case  of  a 
payment  that  is  made  in  property  (other 
than  money),  the  payor  must  withhold 
under  section  3406  31  percent  of  the  fair 
market  value  of  the  property  determined 
immediately  before  or  on  the  date  of 
payment.  The  payor  may  withhold 
imder  section  3406  from  the  principal 
amount  being  deposited  with  the  payor 
or  from  another  source  maintained  by 
the  payee  with  the  payor.  The  source 
from  which  the  tax  is  withheld  under 
section  3406  must  be  payable  to  at  least 
one  of  the  persons  listed  on  the  account 
subject  to  withholding.  If  the  account  or 
source  is  not  payable  exclusively  to  the 
same  person  or  persons  listed  on  the 
account  subject  to  withholding  under 
section  3406,  then  the  payor  must 
obtain  a  written  statement  from  all  other 
persons  to  whom  the  account  or  source 
is  payable  authorizing  the  payor  to 
withhold  under  section  3406  from  the 
alternative  account  or  source.  A  payor 
that  elects  to  withhold  under  section 
3406  fiT>m  an  altemative  source  may 
determine  the  accoimt  or  source  from 
which  the  tax  is  to  be  withheld,  or  may 
allow  the  payee  to  designate  the 
altemative  source.  A  payee  may  not, 
however,  require  a  i>ayor  to  withhold 
under  section  3406  from  a  specific 
altemative  source.  See  §31.3402(q)- 
1(d),  Example  5,  for  methods  of 
withholding  on  prizes,  awards,  and 
gambling  winnings  paid  in  property 
other  than  cash. 

(ii)  Deferral  of  withholding.  If  the 
payor  cannot  locate,  using  reasonable 
care  (following  procedures  substantially 
similar  to  those  set  forth  in 
§31.3406(d)-5(c)(3)(u)  (A)  and  (B)),  an 
altemative  source  of  cash  from  which 
the  payor  may  satisfy  its  withholding 
obligation  pursuant  to  paragraph 
(b)(2)(i)  of  this  section,  the  payor  may 
defer  its  obligation  to  withhold  under 
section  3406.  except  for  reportable 
payments  of  property  made  in 
connection  with  prizes,  awards,  or 
gambling  winnings,  until  the  earlier  of — 

(A)  The  date  the  payor  makes  a  cash 
payment  to  the  account  subject  to 


withholding  under  section  3406  or  cash 
is  otherwise  deposited  in  the  account  in 
a  sufficient  amount  to  satisfy  the 
oblieation  in  full;  or 

(B)  The  close  of  the  fourth  calendar 
year  after  the  obligation  arose. 

(iii)  Barter  exchanges.  In  the  case  of 
a  barter  exchange  that  issues  scrip  to,  or 
credits  the  account  of,  a  member  or 
client  of  the  exchange  in  payment  for 
property  or  services,  the  barter  exchange 
may  withhold  under  section  3406 
fit>m — 

(A)  The  scrip  or  credit,  if  converted  to 
cash  in  order  to  satisfy  the  deposit 
requirements  of  section  6302  and 
§31.6302-4;  or 

(B)  Any  other  source  maintained  by 
the  exchange  for  the  member  or  client 
in  the  manner  described  in  paragraph 
(b)(2)  of  this  section. 

(c)  Trusts.  Withholding  imder  section 
3406  applies  to  reportable  payments 
made  to  a  trust  if  any  of  the  conditions 
for  imposing  withholding  under  section 
3406  apply  to  the  trust.  Generally,  a 
trust  is  not  a  payor  and  will  not  be 
required  to  withhold  under  section  3406 
on  reportable  payments  that  it  makes  to 
its  beneficiary  who  is  subject  to 
withholding  under  section  3406.  The 
preceding  sentence  does  not  apply, 
however,  to  a  grantor  trust  witii  two  or 
more  grantors  described  in  §  31.3406(a)- 
2(b)(4),  which  is  treated  as  a  middleman 
payor.  The  trustee  of  a  trust  described 
in  this  paragraph  (c)  may  certify  that  the 
trust's  taxpayer  identification  number  is 
correct  and  that  the  tmst  is  not  subject 
to  withholding  due  to  notified  payee 
underreporting,  without  regard  to  the 
status  of  the  booefidaries  of  the  trust. 

(d)  Adjustment  of  prior  withholding 
by  middlemen.  A  middleman  payor  (as 
defined  in  §  31.3406(a)-2(b))  who 
receives  a  payment  from  which  tax  has 
been  erroneously  withheld  under 
section  3406  may  seek  a  refund  of  the 
tax  withheld  by  the  payor  frt>m  whom 
the  middleman  payor  received  the 
payment  (referred  to  as  the  "upstream 
payor").  Alternatively,  the  middleman 
payor  may  obtain  a  refund  of  the  tax  by 
rlaiming  a  credit  for  the  amount  of  tax 
withheld  by  the  upstream  payor  against 
the  deposit  of  any  tax  imposed  by  this 
chapter  which  the  middleman  payor  is 
required  to  withhold  and  deposit  (as 
described  in  section  6413  and 

§  31.6413(a)-2).  In  either  case,  the 
middleman  payor  must  pay  or  credit  the 
gross  amount  of  the  payment  (including 
the  tax  withheld)  to  its  payee  as  though 
it  had  received  the  gross  amount  of  the 
payment  from  the  upstream  payor  and 
must  withhold  under  section  3406  onfy 
^  if  one  of  the  conditions  for  imposing 
backup  withholding  exists  witii  respect 
to  its  payee.  If  its  payee  is  not  subject 


to  withholding  under  section  3406,  the 
middleman  payor  must  pay  or  credit  the 
full  amount  of  the  payment  to  the  payee. 
See  §  31.6413(a)-3  regarding  repayment 
by  a  payor  of  tax  erroneously  collected 
firom  a  payee. 

(e)  Conversion  of  amounts  paid  in 
foreign  currency  into  United  States 
dollars — (1)  Convertible  foreign 
currency.  If  a  payment  is  made  in  a 
currency  other  than  the  United  States 
dollar,  the  amount  subject  to 
withholding  under  section  3406  is 
determined  by  applying  the  statutory 
rate  of  backup  withholding  to  the 
foreign  ciurency  payment  and 
converting  the  amount  withheld  into 
United  States  dollars  on  the  date  of 
payment  at  the  spot  rate  (as  defined  in 
§  1.9as-l(d)(l)  of  this  chapter)  or 
pursuant  to  a  reasonable  spot  rate- 
convention.  For  example,  a  withholding 
agent  may  use  a  month-end  spot  rate  or 
a  mcmthly  average  spot  rate.  A  spot  rate 
convention  must  be  used  consistentiy 
with  respect  to  all  non-dollar  amounts 
withheld  and  from  year  to  year.  Such 
convention  cannot  be  changed  without 
the  consent  of  the  Commissioner. 

(2)  Nonconvertible  foreign  currency. 
[Reserved] 

(f)  Coordination  with  other  sections. 
For  purposes  of  sectirai  31,  chapter  24 
(other  than  section  3402(n))  of  subtiUe 
C  of  the  Internal  Revenue  Code  (relating 
to  employment  taxes  and  collection  of 
income  tax  at  source)  and  so  much  of 
subtitle  F  (othw  than  section  7205)  of 
the  Intnnal  Revenue  Code  (relating  to 
procedure  and  administration)  as  relates 
to  this  chapter,  and  the  regulations 
thereunder^- 

(1)  An  amount  required  to  be 
withheld  under  section  3406  must  be 
treated  as  a  tax  required  to  be  withheld 
under  section  3402; 

(2)  An  amount  withheld  under  section 
3406  must  be  treated  as  an  amount 
withheld  under  section  3402; 

(3)  An  amount  withheld  under  section 
3406  must  be  deposited  as  required 
under  §31.6302-4; 

(4)  Wages  includes  the  gross  amount 
of  any  reportable  payment  (as  defined  in 
section  3406(b))  except  for  purposes  of 
section  6014  (relating  to  an  election  by 
the  taxpayer  not  to  compute  the  tax  on 
his  annual  return); 

(5)  Employee  includes  a  payee  of  any 
reportable  payment;  and 

(6)  Employer  includes  a  payor  who  is 
required  to  withhold  the  tax  under 
section  3406  (as  defined  in  §  31.3406(a)- 
2(a))  vinth  respect  to  any  reportable 
payment  (as  defined  in  section  3406(b)). 

(g)  Tax  liabilities  and  penalties.  A 
payor  is  subject  to  the  same  dvil  and 
criminal  {wnalties  for  failing  to  impose 
withholding  under  section  3406  as  an 


employer  who  fails  to  withhold  on  a 
payment  of  wages.  In  addition,  a  broker 
may  be  subject  to  the  penalty  under 
section  6705  (failure  of  a  broker  to 
provide  notice  to  a  payor). 

(h)  To  whom  payor  is  liable  for 
amount  withheld.  A  payor  is  not  liable 
to  any  person  for  any  amount  withheld 
under  section  3406.  A  payor  is  liable 
only  to  the  United  States  for  an  amount 
that  is  required  to  be  withheld  as 
provided  in  §  31.3403-1. 

f31.340e<h>-3    CsrtMcatss. 

(a)  Prescribed  form  to  furnish 
information  under  penalties  of  perjury— 
(1)  In  general.  Except  as  provided  in 
paragraph  (c)  of  this  section,  the  Form 
W-9  is  the  form  prescribed  under 
section  3406  on  which  the  payee 
certifies,  under  penalties  of  perjury, 
that— 

(i)  The  taxpayer  identification  number 
furnished  to  the  payor  is  correct  (as 
required  in  §31.3406(d)-l  and 
§31.3406(d)-5); 

(ii)  The  payee  is  not  subject  to 
withholding  due  to  notified  ptayee 
underreporting  (as  required  in 
§31.3406(d>-2): 

(iii)  The  payee  is  an  exempt  recipient 
(as  described  in  §  3l.3406(g>-l);  or 

(iv)  The  payee  is  awaiting  receipt  of 
a  taxpayer  identification  number  (as 
described  in  §  31.3406(g)-3). 

(2)  C7se  of  a  single  or  multiple  Forms 
W-9  for  accounts  of  the  same  payee.  A 
valid  Form  W-9  must  include  the  name 
and  taxpayer  identification  number  of 
the  payee.  Except  as  provided  in 
paragraph  (b)  of  this  section,  the  payee 
must  sign  under  penalties  of  perjury  and 
date  the  Form  W-9  in  order  to  satisfy 
the  requirements  of  this  section.  A 
payor  or  broker  may  require  a  payee  to 
furnish  a  separate  Form  W-9  for  each 
obligation,  deposit,  certificate,  share, 
membership,  contract,  or  other 
instrument,  or  one  Form  W-9  for  all  the 
payee's  (^ligations  or  relationships  with 
the  payor  or  lHx>ker.  In  addition,  a  payee 
of  a  mutual  fimd  that  has  a  common 
investment  advisor  or  common 
prindpal  underwriter  with  other  mutual 
funds  (within  the  same  family  of  funds) 
may  be  permitted,  in  the  discretion  of 
the  mutual  fund,  to  provide  one  Form 
W-9  with  resped  to  shares  acquired  or 
owned  in  any  of  the  funds. 

(b)  Prescribed  form  to  furnish  a 
noncertified  taxpayer  identification 
number.  With  resped  to  accounts  or 
other  relationships  where  the  payee  is 
not  required  to  certify,  under  penalties 
of  perjury,  that  the  taxpayer 
identification  number  being  furnished  is 
correct  the  payor  or  broker  may  obtain 
the  taxpayer  identification  number 
orally  or  may  use  Form  W-9,  a 
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substitute  fbnn,  or  any  other  document, 
but  the  payee  is  not  required  to  sign  the 
form. 

(c)  Forms  prepared  by  payors  or 
brokers — (1)  Substitute  forms;  in 
general.  A  payor  or  brtker  may  prepare 
and  use  a  form  that  contains  provisions 
that  are  substantially  similar  to  those  of 
the  official  Form  W-9,  A  payor  or 
broker  may  use  any  doounent  relating 
to  the  transaction,  such  as  the  signatiue 
card  for  an  account,  so  long  as  the 
certifications  are  cleariy  set  forth.  A 
payor  or  broker  who  u$es  a  substitute 
form  may  furnish  orally  or  in  writing 
the  instructions  for  the  Form  W-9  that 
relate  to  the  account.  A  payor  or  broker 
may  refuse  to  accept  certifications 
(including  the  official  Form  W-9)  that 
are  not  made  oa  the  fiotm  or  forms 
provided  by  the  payor  or  broker.  A 
payor  or  broker  may  refuse  to  accept  a 
certification  provided  by  a  payee  only  if 
the  payor  or  broker  futnishes  the  payee 
with  an  acceptable  fortn  immediately 
upon  receipt  of  an  unacceptable  form  or 
within  5  business  days  of  receipt  of  an 
unacceptable  form.  An  acceptable  form 
for  this  purpose  must  contain  a  notice 
that  the  payor  or  broker  has  refused  to 
accept  the  form  submitted  by  the  payee 
and  that  the  payee  mu^  submit  the 
acceptable  form  provided  by  the  payor 
in  onier  for  the  payee  not  to  be  subject 
to  withholding  imder  lection  3406.  If 
the  payor  or  broker  requires  the  payee 
to  furnish  a  form  for  each  account  of  the 
payee,  the  payor  or  broker  is  not 
required  to  furnish  an  Acceptable  form 
until  the  payee  furnishes  the  payor  or 
broker  with  the  payee's  account 
numbers.  A  payor  or  b|x>ker  may  use 
separate  substitute  for|ns  to  have  a 
payee  certify  under  penalties  of  perjury 
that—  ^ 

(i)  The  payee's  taxp4yer  identification 
niunber  is  correct;  and 

(ii)  The  payee  is  not  (subject  to 
withholding  under  sedtion  3406  due  to 
notified  payee  underreporting. 

(2)  Form  for  exempiirecipient.  A 
payor  or  broker  may  u$e  a  substitute 
form  for  the  payee  to  certify,  imder 
penalties  of  perjury,  that  the  payee  is  an 
exempt  recipient  (described  in 
§  31.3406(gM  or  described  in  the 
respective  reporting  section),  provided 
the  form  contains  provisions  that  are 
substantially  similar  to  those  of  the 
official  Form  W-9  relating  to  exempt 
recipients.  A  certificate  must  be 
prepared  in  accordance  with  the 
instructions  applicablt  to  exempt 
recipients  on  Form  W-9,  and  must  set 
forth  fully  and  clearly  |he  data  called  for 
therein.  If  a  payor  will' treat  the  payee 
as  an  exempt  recipient  only  if  the  payee 
files  a  certificate  as  to  its  exempt  status, 
the  certificate  is  valid  only  if  it  contains 


UMI 


the  payee's  taxpayer  identification 
number.  Thus,  a  payee  must  include  the 
payee's  taxpayer  identification  number 
on  a  certificate  that  a  payor  requires  to 
be  made  in  order  to  treat  the  payee  as 
an  exempt  recipient. 

(d)  Special  rule  for  brokers.  A  broker 
may  act  as  the  payee's  agent  for 
purposes  of  funiishing  a  taxpayer 
identification  number  or  certification  to 
a  payor  with  respect  to  any  readily 
tradable  instrument  (as  defined  in 

§  31.3406(h)-l(d))  provided  the  payee 
provides  a  taxpayer  identification 
number  on  Form  W-9  or  other 
acceptable  substitute  form  to  the  broker. 
The  payor  may  rely  on  a  taxpayer 
identification  number  provided  by  the 
broker  unless  certification  is  required 
(as  described  in  §  31.3406(d)-4)  and  the 
broker  notifies  the  payor  that  the 
number  was  not  certified. 

(e)  Reasonable  reliance  on 
certificate — (1)  In  general.  A  payor  is 
not  liable  for  the  tax  imposed  under 
section  3406  if  the  payor's  failure  to 
deduct  and  withhold  the  tax  is  due  to 
reasonable  reliance,  as  defined  in 
paragraph  (e)(2)  of  this  section,  on  a 
Form  W-9  (or  other  acceptable 
substitute)  required  by  this  section. 

(2)  Circumstances  establishing 
reasonable  reliance.  For  purposes  of 
paragraph  (e)(1)  of  this  section,  a  payor 
can  reasonably  rely  on  a  Form  W-9  (or 
other  acceptable  substitute)  unless — 

(i)  The  form  does  not  contain  the 
name  and  taxpayer  identification 
number  of  the  payee  (or  does  not  state, 
in  lieu  of  a  taxpayer  identification 
number,  that  the  payee  is  awaiting 
receipt  of  a  taxpayer  identification 
munber  (i.e.,  an  awaiting-TIN 
certificate)]; 

(ii)  llie  form  is  not  signed  and  dated 
by  the  payee; 

(iu)  'The  form  does  not  contain  the 
statement,  when  required,  that  the 
payee  is  not  subject  to  withholding  due 
to  notified  payee  underreporting; 

(iv)  The  payee  has  deleted  the  jiuat  or 
other  similar  provisions  by  which  the 
payee  certifies  or  affirms  the  correctness 
of  the  statements  contained  on  the  form; 
or 

(v)  For  pvurposes  of  section 
3406(a)(1)(C),  the  payor  is  required  to 
subject  the  accoimt  to  which  the  form 
relates  to  withholding  under  section 
3406(a)(1)(C)  under  the  circumstances 
described  in  §  31.3406(c)-l(c)(3)(iii). 

(f)  Who  may  sign  certificate— (1)  In 
general.  A  Form  W-9  or  other 
acceptable  substitute  form  may  be 
signed  by  any  person  who  is  authorized 
to  sign  a  declaration  under  penalties  of 
perjury  on  behalf  of  the  payee  as 
provided  in  section  6061  and  the 
regulations  thereunder  (relating  to  who 


may  sign  generally  for  an  individual, 
which  includes  certain  agents  who  may 
sign  retiuns  and  other  doctunents), 
section  6062  and  the  regulations 
thereimder  (relating  to  who  may  sign 
corporate  returns),  and  section  6063  and 
the  regulations  thereimder  (relating  to 
who  may  sign  partnership  returns). 

(2)  Notified  payee  underreporting.  A 
payee  who  has  not  been  notified  that  he 
is  subject  to  withholding  under  section 
3406(a)(1)(C)  as  a  result  of  notified 
payee  imderreporting  may  make  the 
certification  related  to  notified  payee 
imderreporting.  In  addition,  a  payee 
who  was  subject  to  withholding  under 
section  3406(a)(1)(C)  due  to  notified 
payee  underreporting  may  certify  that 
he  is  not  subject  to  withholding  under 
section  3406(a)(1)(C)  due  to  notified 
payee  underreporting  if  the  Internal 
Revenue  Service  has  provided  the  payee 
with  written  certification  that 
withholding  under  section  3406(a)(1)(C) 
due  to  notified  payee  underreporting 
has  terminated. 

(g)  Retention  of  certificates— {1) 
Accounts  or  instruments  that  are  not 
pre-1984  accounts  and  brokerage 
relationships  that  are  post- 1 983 
brokerage  accounts.  With  respect  to  an 
account  or  instrument  that  is  not  a  pre- 
1984  account  (as  described  in 
§  31.3406(d)-l(b)(3)),  or  with  respect  to 
a  brokerage  relationship  that  is  a  post- 
1983  brokerage  account  (as  described  in 
§  31.3406(d)-l(c)(2)),  a  payor  or  broker 
who  receives  a  Form  W-9  or  other 
acceptable  substitute  form  related  to 
withholding  imder  section  3406  must 
retain  the  form  in  its  records  for  3  years 
fitjm  the  date  the  account  is  opened  or 
the  instrument  is  purchased.  Ilie  form 
may  be  retained  on  microfilm  or 
microfiche. 

(2)  Accounts  or  instruments  that  are 
pre-1984  accounts  and  brokerage 
relationships  that  are  not  post-1983 
brokerage  accounts.  With  respect  to  a 
pre-1984  account  (as  described  in 
§  31.3406(d)-l(b)(l))  or  with  respect  to 
a  brokerage  relationship  that  is  not  a 
post-1983  brokerage  account  (as 
described  in  §  31.3406(d)-l(c)(l)).  a 
payor  or  broker  is  not  required  to  retain 
any  Form  W-9  or  other  acceptable 
substitute  form.  If,  however,  the  payor 
or  broker  requires  the  payee  to  file  only 
one  Form  W-9  or  substitute  form  for  all 
accounts  or  instruments  of  the  payee, 
the  payor  or  broker  must  retain  the 
single  form  in  the  manner  and  for  the 
period  of  time  described  in  paragraph 
(g)(1)  of  this  section  if  that  form  relates 
to  any  account  or  instrument  that  is  not 
a  pre-1984  account  or  relates  to  a  post- 
1983  brokerage  account.  If  a  payee  has 
certified  that  the  payee  is  an  exempt 
recipient  described  in  §  31.3406(g]P-l, 


the  payor  or  broker  must  retain  the  form 
unless  the  payor  or  broker  can  estabUsh 
the  existence  of  procedures  that  are 
reasonably  calculated  to  ensure  that  a 
payee  who  has  so  certified  is  accurately 
identified  in  the  payor's  or  broker's 
records. 

(h)  Cross  references.  For  the 
requirement  to  file  an  information 
return  (and  furnish  the  related 
statement)  with  respect  to  a  reportable 
payment,  particularly  if  that  payment 
has  been  subject  to  withholding  under 
section  3406,  see  subtitle  F,  chapter  61, 
subparts  B  and  C  of  the  Internal 
Revenue  Code.  See  §  31.6302-4  for  the 
requirement  to  deposit  amounts 
withheld  under  section  3406  on  either 
a  monthly  or  semi-weekly  basis.  See 
§  31.6011(a)-4(b)  for  the  requirement  to 
file  Form  945,  Annual  Return  of 
Withheld  Federal  Income  Tax,  to  reflect 
amounts  withheld  under  section  3406. 
See  §  31.6071(a)-l  for  the  time  for  filing 
the  Form  945. 

S31.3406(i)-1    Effective  data 

Sections  31.3406-0  through 
31.3406{i)-l  (except  S§31.3406(d)-5 
and  31.3406(g)-l(c)  and  except  for 
international  transactions)  are  effective 
after  December-31, 1996,  and, 
optionally,  for  reportable  payments 
made  and  transactions  occurring  on  or 
after  December  21, 1995.  For  the 
effective  date  of  §  31.3406(d)-5,  see 
S31.3406(d)-5(i).  Section  31.3406(g)- 
1(c)  is  effective  before  January  1, 1997. 
See  §§  35a.9999-OT  Um)ugh  35a.9999-5 
of  this  chapter  for  rules  that  apply  to 
international  transactions  after 
December  31, 1996. 

Par.  9.  Section  31.6011(a)-5(a)  is 
amended  by: 

1.  Removing  the  word  "or" 
immediately  after  the  language 
"941PR,"  in  the  first  and  third  sentences 
of  paragraph  (a)(1). 

2.  Adding  the  language  ",  or  Form 
945"  inamediately  after  the  language 
"Form  941VI"  in  the  first  and  third 
sentences  of  paragraph  (a)(1). 

3.  Adding  the  language  "(or  other 
person)"  immediately  ^erthe  word 
"employer"  in  the  second,  third,  fourth, 
and  sixtii  sentences  of  paragraph  (a)(1). 

4.  Removing  the  authority  citation  at 
the  end  of  the  section. 

Par.  10.  Section  31.6011(a)-6  is 
amended  by  revising  the  heading  and 
the  first  and  third  sentences  of 
paragraph  (a)(1)  to  read  as  follows: 

§31.6011(a)-6    Final  retuma. 

(a)  In  general — (1)  Federal  Insurance 
Contributions  Act;  income  tax  withheld 
from  wages  and  nonpayroll  payments. 
An  employer  (or  other  person)  who  is. 
required  to  make  a  return  on  a  particular 


form  pursuant  to  §  31.6011(a)-l, 
§  31.6011(a)-4,  or  §  31.6011(a)-5,  and 
who  in  any  return  period  ceases  to  pay 
wages  or  nonpayroll  payments  in 
respect  of  which  he  is  required  to  make 
a  return  on  that  form,  must  make  the 
return  for  the  period  as  a  final  return. 
*  *  *  Every  such  person  filing  a  final 
return  (other  than  a  final  return  on  Form 
942  or  Form  943)  must  furnish 
information  showing  the  date  of  the  last 
payment  of  wages  (as  defined  in  section 
3121(a)  or  section  3401(a)),  and,  if 
appropriate,  the  date  of  the  last  payment 
of  nonpayroll  payments  defined  in 
§31.6011(a)-4(b).  *  *  * 
***** 

Par.  11.  Sections  31.6051-4  and 
31.6413(a)-3  are  added  to  read  as 
follows: 

§31.6051-4    Statement  laqulrad  In  case  of 
backup  withholding. 

(a)  Statements  required  from  payor. 
Every  payor  of  any  reportable  payment 
(as  defined  in  section  3406(b)(1))  who  is 
required  to  deduct  and  withhold  tax 
under  section  3406  must  furnish  to  the 
payee  a  written  statement  containing  the 
information  required  by  paragraph  (c)  of 
this  section. 

(b)  Prescribed  form.  The  prescribed 
form  for  the  statement  required  by  this 
section  is  Form  1099.  In  the  case  of  any 
reportable  interest  or  dividend  payment 
as  defined  in  section  3406(b)(2),  the 
prescribed  form  is  the  Form  1099 
required  in  §  1.6042-4  of  this  chapter 
(relating  to  payments  of  dividends), 

§  1.6044-5  of  this  chapter  (relating  to 
payments  of  patronage  dividends),  or 
§  1.6049-6(e]  of  this  chapter  (relating  to 
payments  of  interest  or  original  issue 
discount).  Statements  required  to  be 
furnished  by  this  section  will  be  treated 
as  statements  required  by  the  respective 
sections  with  respect  to  any  reportable 
payment,  except  that  the  statement 
required  under  this  section  must 
include  the  amount  of  tax  withheld 
under  section  3406.  In  no  event  will  a 
statement  be  required  under  this  section 
if  a  statement  with  the  same  information 
is  required  to  be  furnished  to  the 
recipient  under  another  section. 

(c)  Information  required.  Each 
statement  on  Form  1099  must  show  the 
following: 

(1)  The  name,  address,  and  taxpayer 
identification  number  of  the  person 
receiving  any  reportable  payment; 

(2)  The  amount  subject  to  reporting 
under  section  6041,  6041  A(a),  6042, 
6044,  6045,  6049,  6050A,  or  6050N 
whether  or  not  the  amount  of  the 
reportable  payment  is  less  than  the 
amount  for  which  an  information  return 
is  required.  If  tax  is  withheld  under 
section  3406,  the  statement  must  show 


the  amount  of  the  payment  withheld 
upon; 

(3)  The  amount  of  tax  deducted  and  . 
Mrithheld  under  section  3406; 

(4)  The  name  and  address  of  the 
person  filing  the  form; 

(5)  A  legend  stating  that  such  amount 
is  being  reported  to  the  Internal 
Revenue  Siervice;  and 

(6)  Such  other  information  as  is 
required  by  the  form. 

(d)  Time  for  furnishing  statements. 
The  statement  must  be  furnished  to  the 
payee  no  later  than  January  31  of  the 
year  following  the  calendar  year  in 
which  the  payment  was  made. 

(e)  Aggregation.  The  payor  or  broker 
may  combine  the  information  required 
to  be  shown  under  this  section  with 
information  required  to  be  shown  under 
another  section  even  if  they  do  not 
relate  to  the  same  type  of  reportable 
payment. 

§31.6413(a)-3    Rapaymant  by  payor  of  tax 
erroneously  collactad  from  payaa. 

(a)  In  general — (1)  Erroneous 
withholding  under  section  3406  of  the 
Internal  Revenue  Code.  If  a  payor  or 
broker  withholds  under  section  3406 
from  a  payee  in  error  or  withholds  more 
than  the  proper  amount  of  the  tax  under 
section  3406,  the  payor  or  broker  may 
refund  the  amount  erroneously 
withheld  as  provided  in  section  6413 
and  this  section.  A  payor  or  broker  will 
be  considered  to  have  withheld 
erroneously  under  section  3406  only  if 
the  amount  is  withheld  because  of  an 
error  by  the  payor  or  broker  (e.g.,  an 
error  in  flagging  or  identifying  an 
account  that  is  subject  to  witUiolding 
under  section  3406).  The  payor  or 
broker  may,  in  its  discretion,  treat  the 
amount  withheld  as  an  amount 
erroneously  withheld  and  refund  it  to 
the  payee  if — 

(i)  The  payor  or  broker  requires  a 
payee  described  in  §31.3406(g)-l(a)  or 
described  in  a  provision  of  the  Internal 
Revenue  Code  requiring  the  reporting  of 
a  payment  subject  to  withholding  under 
section  3406  to  certify  that  it  is  an 
exempt  recipient,  the  payee  fails  to 
make  the  required  certification,  and  the 
payor  or  broker  subsequently  withholds 
under  section  3406  fix»m  a  payment  to 
the  payee; 

(ii)  The  payor  or  broker  does  not 
require  the  payee  to  certify  concerning 
its  exempt  status  and  the  payor  or 
broker  withholds  under  section  3406;  or 

(iii)  The  payor  or  broker  withholds 
under  section  3406  from  a  payee  after 
the  payee  provides  a  taxpayer 
identification  number  or  required 
certification  (including  the  certification 
relating  to  foreign  status  described  in 
§  1.6049-5(b)(2)(iv)  of  this  chapter  or 
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S  1.6045-l(g)(l)  of  this  chapter)  to  the 
payor,  but  before  the  ^yor  or  broker 
treats  the  number  or  tequired 
certification  as  having  been  received 
under  §  31.3406(e>-llb). 

(2)  Limitation.  For  purposes  of 
paragraph  (a)(1)  of  this  section,  if  a 
payor  or  broker  withholds  because  the 
payor  or  broker  has  npt  received  a 
taxpayer  identification  niunber  or 
required  certifications  and  the  payee 
subsequently  provides  a  taxpayer 
identificaticm  number  or  a  required 
certification  to  the  paiyor,  the  payor  or 
Inoker  may  not  refund  the  amount  to  the 
payee. 

W  Refunding  amotmts  erroneously 
withheld— {1)  Time  <md  manna:  If  a 
payor  or  broker  writhl^olds  under  sectimi 
3406  firom  a  payee  inierror  (including 
withholding  more  th«n  the  correct 
amount,  as  described  in  paragraph  (a)  of 
this  section),  the  payor  or  broker  may 
refund  the  amount  evoneously 
withheld  to  the  pa3fee  if  the  refund  is 
made  phcr  to  the  end  of  the  calendar 
3rear  and  prior  to  the  time  the  payor  or 
broker  furnishes  a  Ft^  1099  to  the 
payee  with  respect  to  the  payment  for 
which  the  emoeous  iwithholding 
occuned.  If  the  amount  of  the  erroneous 
withholding  is  refunded  to  the  payee, 
the  payor  <x  broker  must — 

(if  Keep  as  part  of  Its  reomls  a  receipt 
showing  the  date  uid  amount  of  refund 
and  must  provide  a  qopy  of  the  receipt 
to  the  payee  (a  canceled  check  at  an 
mtry  in  a  statement  is  sufficient, 
provided  that  the  check  or  statem«it 
rnntain*  a  specific  notation  that  it  is  a 
refund  of  tax  erroneously  withheld): 

(ii)  Not  report  on  a|  Form  1099  as  tax 
withheld  any  amount  which  the  payor 
or  brol(flr  has  refimded  to  a  payee;  and 

(iii)  Not  deposit  the  amount 
erroneously  withheld  if  the  payor  or 
broker  has  not  deported  the  amount  of 
the  tax  prior  to  the  tikne  that  the  refund 
is  made  to  the  payee, 

(2)  Adjustment  after  the  deport  of  the 
tax.  For  purposes  of  paragraph  (b)(1)  of 
this  section,  if  the  amount  erroneously 
withheld  has  been  deposited  prior  to  the 
time  that  the  refund  is  made  to  the 
payee,  the  payor  or  broker  may  adjust 
any  subseqiuent  deposit  of  the  tax 
coUected  under  chapter  24  of  the 
Internal  Revenue  Code  that  the  payor  or 
broker  is  required  to  make  in  the 
amount  of  the  tax  that  has  been 
refunded  to  the  payee. 

PART  SS«-TEMPOfURY 
EMPLOYMENT  TAX  REGUIJkTlONS 
UfOER  THE  INTEREST  AND  DIVIDEND 
TAX  COMPLIANCE  ACT  OF  1983 

Par.  12.  The  authority  citation  for  pari 
35a  is  amended  by  removing  the  entry 
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for  35a.3406-Z  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C  7805.  *  *  * 

f35aJ40e-2    [Removed] 
Par.  13.  Section  35a.3406-2  is 

removed. 
Par.  14.  Section  35a.9999-0T  is  added 

to  read  as  follows: 

f3S&flO99-0T    Effective  date  (temporary). 

In  general,  the  provisions  of 
§§35a.9999-l.  35a.9999-2.  35a.999»-3. 
3Sa.9999-3A.  35a.9999-4T.  and 
3Sa.9999-5  are  effective  before  January 
1. 1997.  The  provisions  of  those  sections 
remain  effective  after  December  31, 
1996,  however,  for  purposes  of 
§  301.6724-l(g)  of  this  chapter,  relating 
to  due  diligence  safe  harbor,  and  for 
international  transactions,  including 
transactions  involving  a  foreign  payee,  a 
foreign  payor,  a  fineign  office  of  a  U.S. 
bank  or  broker,  or  a  payment  from 
sources  without  the  United  States.  See 
§§  31.3406-0  through  31.3406(i)-l  of 
this  diapter  for  rules  that  apply  to  other 
transactions  after  December  31, 1996. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  15.  The  authority  for  part  301 
continues  to  read  in  part  as'  follows: 

Andiorttjr:  26  U.S.C  7805  *  *  * 
Par.  16.  Section  301.6109-1  is 
amended  by: 

1.  Revising  the  third  sentence  in 
paragraph  (aKl). 

2.  Revising  the  first  sentence  in 
paragraph  (h). 

The  revised  sentences  read  as  follows: 

f301.6106-1    Manttfyfng  numbera. 

(a)  In  general — (1)  Social  security 
numbers  and  employer  identification 
numbers.  *  *  *  Social  security  numbers 
identify  individual  persons,  while 
employer  identification  numbers 
idfflitify  corporations,  partnerships.  . 
nonprofit  associations,  trusts,  estates  of 
decedents,  and  similar  nonindividual 
persons.  •  •  * 

(h)  Effective  date.  The  provisions  of 
this  section  are  effective  for  information 
that  must  be  furnished  after  April  15. 
1974.  except  that  the  requirement  that 
an  estate  obtain  an  Employer 
Identification  Number  applies  on  and 
after  January  1. 1984.  *  *  • 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par  17.  The  authorit>  for  part  602 
continues  to  read  as  follows: 

Aiitfiority:  26  U.S.C  7805. 


Par.  18.  In  §602.101,  paragraph  (c)  is 
amended  by  adding  an  entry  to  the  table 
in  numerical  order  to  read  as  follows: 
"§  31.3406(a)-l— §  31.3406(i)-1...1545- 
0112". 

Dated:  November  28, 1995. 
Margaret  Milner  Richardsoii, 
Commissioner  of  Internal  Aevenue. 

Approved: 
Cyndiia  G.  Deeibuwar, 
Deputy  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  95-30733  Filed  12-20-95;  8:45  am] 
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RIN  1546-AQ42 

Dtotrlbuliofw  Of  Stock  and  Stock 
Rigtits 

AQENCV:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  reguktimis. 

SUMMAftY:  This  document  contains  final 
regulations  amending  regulations  imder 
section  305(c)  of  the  Internal  Revenue 
Code  relating  to  constructive 
distributions  on  preferred  stock.  The 
final  regulations  concern  the  treatment 
of  stock  redeemable  at  a  premiiun  by  the 
issuer.  The  regulations  generally  treat  a 
call  premiiun  as  giving  rise  to  a 
con^ructive  distribution  only  if 
redonption  pursuant  to  the  call 
provision  is  more  likely  than  not  to 
occur.  The  final  regulations  also  reflect 
1990  amendments  to  section  305(c). 
DATES:  These  regulations  are  effective 
December  20, 1995. 

For  dates  of  applicability  of  these 
regulations,  see  Effective  dates  undor 
8UPPI.EMENTARV  mFORMA-nON. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  L  Simpson,  (202)  622-7790  (not 
a  toll-fiee  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Bucket  in 
accordance  vhtii  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1438.  Responses 
to  this  collection  of  information  are 
required  to  comply  with  the  consistency 
requirements  of  the  regulation. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  ntunber.  The 


estimated  annual  burden  per  respondent 
varies  from  5  minutes  to  15  minutes, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  10 
minutes. 

Comments  concerning  the  acciuacy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer.  T:FP. 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Depeirtment  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  1X3 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retiun  information 
are  confidentied,  as  reqiured  by  26 
U.S.C.  6103. 

Background 

On  June  22, 1994,  a  notice  of 
proposed  rulemaking  {CO-6-91), 
amending  regulations  imder  section 
305(c)  of  the  Internal  Revenue  Code 
relating  to  constructive  distributions  on 
preferred  stock,  was  published  in  the 
Federal  Register  (59  PR  32160).  No 
pubUc  hearing  was  requested  and  none 
was  held. 

Written  comments  responding  to  the 
notice  were  received.  After 
consideration  of  all  the  comments,  the 
regulations  proposed  by  CO-8-91  are 
adopted  as  revised  by  this  Treasury 
decision.  The  principal  revisions  are 
discussed  below. 

Explanation  of  Provisions 

The  primary  focus  of  the  final 
regulations  is  on  preferred  stock  callable 
at  a  premiiun  at  the  option  of  the  issuer. 
The  final  regulations  retain  the 
approach  of  the  proposed  regulations 
and  require  constructive  distribution 
treatment  with  respect  to  an  issuer  call 
only  if,  based  on  all  of  the  facts  and 
ciraunstances  as  of  the  issue  date, 
redemption  pursuant  to  the  call  right  is 
more  likely  dian  not  to  occur. 

Safe  harbor  rule.  The  proposed 
regulations  provided  a  safe  harbor, 
under  which  constructive  distribution 
treatment  does  not  result  from  an  issuer 
call  if  the  issuer  and  holder  are 
unrelated,  there  are  no  arrangements 
that  effectively  require  the  issuer  to 
redeem  the  stock,  and  exercise  of  the 
option  to  redeem  would  not  reduce  the 
yield  of  the  stock.  In  response  to 
comments,  the  final  regulations  make 
certain  modifications  to  the  safe  harbor 
to  clarify  its  scope. 


Commentatore  suggested  that  the 
exclusion  fit>m  the  safe  harbor  where 
there  are  "arrangements  that  effectively 
require  the  issuer  to  redeem"  is  too 
narrow  and  will  permit  taxpayers  who 
issue  stock  with  "luiderstandings" 
concerning  redemption,  whether  or  not 
legally  enforceable,  to  qualify  for  the 
safe  harbor.  Commentators 
recommended  safeguarding  against 
abuse  by  changing  the  effectively 
requires  redemption  test  to  one  that 
requires  a  lesser  degree  of  probability. 
The  IRS  and  Treasury  intend  that  the 
safe  harbor  not  be  available  where  mi 
issuer  and  a  holder  have  an  imderlying 
understanding.  Although  the  IRS  and 
Treasury  believe  that  the  word 
"arrangement"  is  broad  enough  to 
include  such  understandings,  in 
response  to  these  comments,  this  prong 
of  the  safe  harbor  has  been  clarified. 

To  retain  greater  certainty  for  non- 
abusive  transactions,  however,  the 
effectively  requires  redemption  test  has 
not  been  substantially  modified. 
Instead,  the  final  regulations  safeguard 
against  abuse  by  lowering  the  threshold 
for  determining  whether  an  issuer  and 
a  holder  are  related.  The  proposed 
regulations  adopted  a  50-percent 
threshold  for  determining  whether  an 
issuer  and  a  holder  are  related.  The  final 
regulations  lower  this  threshold  to  20 
percent.  This  threshold  relates  only  to 
eligibility  for  the  safe  harbor,  and  not  to 
the  application  of  the  general  "more 
likely  than  not"  test.  When  a  holder's 
ownership  interest  exceeds  this 
threshold,  the  IRS  and  Treasury  believe 
it  is  appropriate  to  determine  whether 
redemption  is  more  likely  than  not  to 
occur  based  on  all  of  the  facts  and 
circumstances. 

Commentatore  also  suggested  that  the 
IRS  and  Treasury  except  preferred  stock 
within  the  meaning  of  section  1504(a)(4) 
in  determining  whether  the  issuer  and 
holder  are  related.  The  regulations  do 
not  adopt  this  suggestion.  As  noted 
above,  the  determination  of  whether  the 
issuer  and  holder  are  related  only 
governs  eUgibility  for  the  safe  harbor. 
The  IRS  and  Treasury  believe  that  when 
a  holder's  ownership  interest  in  an 
issuer  exceeds  the  threshold,  even  if  all 
that  the  holder  owns  is  preferred  stock 
within  the  meaning  of  section 
1504(a)(4),  it  is  appropriate  to  determine 
whether  redemption  is  more  likely  than 
not  to  occiu-  based  on  all  of  the  facts  and 
circumstances. 

In  response  to  comments,  the  final 
regulations  clarify  that  the 
"arrangements"  that  effectively  require 
or  are  intended  to  compel  the  issuer  to 
redeem  the  stock  relate  to  the  issuer  call 
right,  and  not  to  a  later  mandatory 
redemption  feature. 


In  testing  whether  a  call  right  meets 
the  yield  prong  of  the  safe  harbor,  the 
final  regulations  clarify  that  principles 
similar  to  the  principles  of  section 
1272(d)  and  the  original  issue  discount 
regulations  apply  to  determine  whether 
exercise  of  the  right  to  redeem  would 
reduce  the  yield  of  the  stock. 

Miscellaneous.  Hie  final  regulations 
expand  the  definition  of  issuer  in 
certain  circumstances.  In  particular,  thj 
regulations  provide  that  if  preferred 
stock  may  be  acquired  by  a  person  other 
than  the  issuer  (a  third  person),  the  term 
issuer  includes  such  third  person  if  the 
regulations  would  apply  to  the  stock  if 
the  third  person  were  the  issuer,  and 
acquisition  of  the  stock  by  the  third 
person  would  be  treated  as  a 
redemption  for  federal  income  tax 
purposes  (under  section  304  or 
otherwise).  In  addition,  if  the  issuer  and 
the  third  person  are  members  of  the 
same  affiliated  group,  the  term  issuer 
includes  the  third  person  if  a  principal 
purpose  of  the  arrangement  is  to  avoid 
the  appUcation  of  section  305  and  the 
final  regulations.  Furthermore,  an 
agreement  or  other  arrangement  for  a 
person  other  than  the  issuer  of  the  stock 
to  acquire  the  stock  may  create  a 
conversion  transaction  within  the 
meaning  of  section  1258. 

The  final  regulations  provide  rules  for 
the  treatment  of  mandatory  redemption 
obligations  and  put  options  that  are 
subject  to  contingencies.  Generally, 
premiums  on  such  stock  are  not  subject 
to  constructive  distribution  treatment  if 
the  contingency  renders  remote  the 
likelihood  of  redemption.  For  example, 
where  an  issuer  issues  stock  that  is 
mandatorily  redeemable  in  the  event  of 
an  initial  pubUc  offering,  the  regidations 
require  evaluation  of  the  UkeUhood  of 
the  occurrence  of  the  initial  public 
offiering.  The  regulations  provide, 
however,  that  a  contingency  does  not 
include  the  possibility  of  default, 
insolvency,  or  similar  circumstances,  or 
that  a  redemption  may  be  precluded  by 
applicable  law  due  to  insufficient 
capital. 

The  preamble  to  the  proposed 
regulations  requested  comments  on  the 
appropriate  treatment  of  unpaid 
cumulative  dividends.  Because  of  the 
complexity  of  this  issue,  the  final 
regulations  do  not  provide  rules  for 
those  dividends.  The  IRS  and  Treasury 
will  continue  to  consider  the  issue,  as 
well  as  other  issues  involving  the 
implementation  of  the  amendments  to 
section  305(c)  made  by  the  Revenue 
Reconciliation  Act  of  1990.  The  IRS  and 
Treasury  continue  to  invite  pubUc 
comments  on  these  issues. 
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EFFECTIVE  DATES.  Th«  regulations  apply 
to  stock  issued  on  (ni  after  December  20. 
1995.  Ahhougb  the  asgulations  do  not 
apply  to  stock  issued  before  December 
20. 1995.  the  rules  of  sections  305(c)  (1), 
(2),  and  (3)  apply  to  stock  described 
therein  issued  on  or  after  October  10, 
1990,  except  as  provided  in  section 
11322(bK2)  of  the  R^enue 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508  Slat.).  Moreover^  except  as  provided 
in  section  11322(b)(^)  of  the  Revenue 
ReconciliatifHi  Act  of  1990  (Pub.  L.  101- 
508  Stat.),,  with  respfct  to  stock  issued 
on  or  after  October  ID,  1990,  and  issued 
before  DecendMr  20. 1995,  the  economic 
accrual  rule  of  section  305(c)(3)  will 
apply  to  the  entire  c$ll  premium  on 
stock  that  is  not  described  in  paragraph 
(b)(2)  of  this  section  iif  the  premium  is 
omsidered  to  be  unnasonable  under  the 
principles  of  §  1.305-5(b)  (as  contained 
in  the  26  CFR  part  1  edition  revised 
April  1, 1995).  A  call  premium 
described  in  the  preceding  sentence  will 
be  accrued  over  the  ^riod  of  time 
diuing  which  the  preferred  stock  cannot 
be  called  for  reden^on. 

^Mcial  Analsraes     I 

R  has  been  determined  that  this 
Treasury  decision  i^  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  US.C.  chapter  6)  do 
not  ai^ly  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  ^posed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Sn^  Business 
Administration  for  comment  on  its 
impact  on  snail  business. 

Drafting  Informatkai 

The  principal  aut)ior  of  these 
regulations  is  Kirsten  L.  Simpstm  of  the 
Office  of  Assistant  Chief  Counsel 
(Corpravte),  IRS.  However,  other 
personnel  of  the  IRS  and  Treasury 
Department  partid^ted  in  their 
develc^ment. 

List  of  Subjects 

26CFHParf  i 

Income  taxes.  Re  torting  and 
recordkeeping  requ  rements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 


UMI 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  entries  in  numerical  order  to 
read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  'Section 
1.305-3  also  issued  under  26  U.S.C.  305. 
Section  1.305-5  also  issued  under  26  U.S.C. 
305.  Section  1.30S-7  also  issued  under  26 
U.S.C  305.  *  •  • 

Par.  2.  Section  1.305-3  is  amended  as 
follows:  1.  In  paragraph  (e),  remove  the 
parentheses  from  the  numbers  in  the 
headings  for  Examples  (1)  through  (15). 

2.  In  paragraph  (e).  Example  25  is 
revised  to  read  as  follows: 

f1.30S-3    DiaproportkMiatsdtatrtbutlons. 

•        •        •        *     .  • 

(e)*  •  * 

Example  IS.  (i)  Facts.  Corporation  V  is 
organized  with  two  classes  of  stock,  class  A 
common  and  class  B  convertible  preferred. 
The  class  B  stock  is  issued  for  SlOO  per  share 
and  is  convertible  at  the  holder's  option  into 
class  A  at  a  fixed  ratio  that  is  not  subject  to 
full  adjustment  in  the  event  stock  dividends 
or  rights  are  distributed  to  the  class  A 
shareholders.  The  class  B  stock  pays  no 
dividends  but  it  is  mandatorily  redeemable 
in  10  years  for  $200.  Under  sections  305(c) 
and  30S(bM4),  the  entire  redemption 
premium  (i.e.,  the  excess  of  the  redemption 
price  over  the  issue  price)  is  deemed  to  be 
a  distribution  of  prefierred  stock  on  preferred 
stock  which  is  taxable  as  a  distribution  of 
property  under  section  301.  This  amount  is 
considered  to  be  distributed  over  the  10-year 
period  undCT  principles  similar  to  the 
principles  of  section  1272(a).  During  the  year, 
the  corporation  declares  a  dividend  on  the 
class  A  stock,  payable  in  additional  shares  of 
class  AstoclL 

(ii)  Analysis.  The  distribution  on  the  class 
A  stock  is  a  distribution  to  which  sections 
305(bK2)  and  301  apply  since  it  increases  the 
proportionate  interests  of  the  class  A 
sharaholders  in  the  assets  and  earnings  and 
profits  of  the  corporation  and  the  clan  B 
shareholders  have  received  property  (i.e.,  the 
constructive  distribution  described  above).  If, 
however,  the  conversion  ratio  of  the  class  B 
stock  were  subject  to  full  adjustment  to 
reflect  the  distribution  of  stock  to  class  A 
shareholders,  the  distribution  of  stock 
dividends  on  the  class  A  stock  would  not 
increase  the  proportionate  interest  of  the 
class  A  shareholders  in  the  assets  and 
earnings  and  profits  of  the  corporation  and 
such  (Ustribution  would  not  be  a  distribution 
to  which  section  301  appUes. 

(iii)  Effective  date.  This  Example  IS 
applies  to  stock  issued  on  or  after  December 
20, 1995.  For  previously  issued  stock,  see 
§  1.305-3(e)  Example  (IS)  (as  contained  in 
the  26  CFR  part  1  edition  revised  April  1. 
1995). 


Par.  3.  Section  1.305-5  is  amended  as 
follows: 

1.  Paragraph  (b)  is  revised. 

2.  In  paragraph  (d),  remove  the 
parentheses  from  the  niunbers  in  the 
headings  for  Examples  (1)  through  (9), 
redesignate  Examples  8  and  9  as 
Examples  9  and  10,  respectively. 

3.  In  paragraph  (d).  Examples  4,  5, 
and  7  are  revised,  and  Example  8  is 
added. 

4.  Paragraph  (e)  is  added. 
The  revisions  read^s  follows: 

f1.30»-5   OiatrttNitiona  on  preferred  stock. 

•        *        •        •        * 

(b)  Redemption  premium — (1)  In 
general.  If  a  corporation  issues  preferred 
stock  that  may  be  redeemed  under  the 
circumstances  described  in  this 
paragraph  (b)  at  a  price  higher  than  the 
issue  price,  the  difference  (the 
redemption  premiiun)  is  treated  imder 
section  305(c)  as  a  constructive 
distribution  (or  series  of  constructive 
distributions)  of  additional  stock  on 
preferred  stock  that  is  taken  into 
account  imder  principles  similar  to  the 
principles  of  section  1272(a).  However, 
constructive  distribution  treatment  does 
not  result  under  this  paragraph  (b)  if  the 
redemption  premium  does  not  exceed  a 
de  minimis  amount,  as  determined 
under  the  principles  of  section 
1273(a)(3).  For  purposes  of  this 
paragraph  (b),  preferred  stock  that  may 
oe  acquired  by  a  person  other  than  the 
issuer  (the  third  person)  is  deemed  to  be 
redeemable  under  the  circumstances 
described  in  this  paragraph  (b),  and 
references  to  the  issuer  include  the  third 
person,  if — 

(i)  This  paragraph  (b)  would  apply  to 
the  stock  if  the  third  person  were  the 
issuer;  and 

(ii)  Either— 

(A)  The  acquisition  of  the  stock  by  the 
third  person  would  be  treated  as  a 
redemption  for  federal  income  tax 
purposes  (under  section  304  or 
otherwise);  or 

(B)  The  third  person  and  the  issuw 
are  members  of  the  same  affiliated  group 
(having  the  meaning  for  this  purpose 
given  die  term  by  section  1504(a), 
except  that  section  lS04(b)  shall  not 
apply)  and  a  principal  purpose  of  the 
arrangement  for  the  third  person  to 
acquire  the  stock  is  to  avoid  the 
application  of  section  305  and 
paragraph  (b)(1)  of  this  section. 

(2)  Mandatory  redemption  or  holder 
put.  Paragraph  (b)(1)  of  this  section 
applies  to  stock  if  the  issuer  is  required 
to  redeem  the  stock  at  a  specified  time 
or  the  holder  has  the  option  (whether  or 
not  ciurently  exercisable)  to  require  the 
issuer  to  redeem  the  stock.  However, 
paragraph  (b)(1)  of  this  section  will  not 
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apply  if  the  issuer's  obligation  to 
redeem  or  the  holder's  ability  to  require 
the  issuer  to  redeem  is  subject  to  a 
contingency  that  is  beyond  the  legal  or 
practii^  control  of  either  the  holder  or 
the  holders  as  a  group  (or  through  a 
related  party  within  the  meaning  of 
section  267(b)  or  707(b)),  and  that,  based 
on  all  of  the  facts  and  circiunstances  as 
of  the  issue  date,  renders  remote  the 
likelihood  of  redemption.  For  piuposes 
of  this  paragraph,  a  contingency  does 
not  include  the  possibility  of  defeult, 
insolvency,  or  similar  circumstances,  or 
that  a  redemption  may  be  precluded  by 
applicable  law  which  requires  that  the 
issuer  have  a  partictilar  level  of  capital, 
surplus,  or  similar  items.  A  contingency 
also  does  not  include  an  issuer's  option 
to  require  earlier  redemption  of  the 
stock.  For  rules  applicable  if  stock  may 
be  redeemed  at  more  than  one  time,  see 
paragraph  (b)(4)  of  this  section. 

(3)  Issuer  call — (i)  In  general. 
Para^aph  (b)(1)  of  this  section  applies 
to  stock  by  reason  of  the  issuer's  right 
to  redeem  the  stock  (even  if  the  ri^t  is 
immediately  exercisable),  but  only  if, 
based  on  all  of  the  facts  and 
circiunstances  as  of  the  issue  date, 
redemption  pursuant  to  that  right  is 
more  likely  dian  not  to  occur.  However, 
even  if  redemption  is  more  likely  than 
not  to  occur,  paragraph  (b)(1)  of  this 
section  does  not  apply  if  the  redemption 
premiiun  is  solely  in  the  nature  of  a 
penalty  for  premature  redemption.  A 
redemption  premium  is  not  a  penalty 
for  premature  redemption  unless  it  is  a 
premium  paid  as  a  result  of  changes  in 
economic  or  market  conditions  over 
which  neither  the  issuer  nor  the  holder 
has  legal  or  practical  control. 

(ii)  Safe  harbor.  For  purposes  of  this 
paragraph  (b)(3),  redemption  pursuant 
to  an  issuer's  right  to  redeem  is  not 
treated  as  more  likely  than  not  to  occur 
if— 

(A)  The  issuer  and  th6  holder  are  not 
related  within  the  meaning  of  section 
267(b)  or  707(b)  (for  purposes  of 
applying  sections  267(b)  and  707(b) 
(including  section  267(f)(1)),  the  phrase 
"20  percent"  shall  be  substituted  for  the 
phrase  "50  percent"); 

(B)  There  are  no  plans,  arrangements, 
or  agreements  that  effectively  require  or 
are  intended  to  compel  the  issuer  to 
redeem  the  stock  (disregarding,  for  this 
purpose,  a  separate  mandatory 
redemption  obligation  described  in 
paragraph  (b)(2)  of  this  section);  and 

(C)  Exercise  of  the  right  to  redeem 
would  not  reduce  the  yield  of  the  stock, 
as  determined  under  principles  similar 
to  the  principles  of  section  1272(a)  and 
the  regulations  under  sections  1271 
throu^l275. 


(iii)  Effect  of  not  satisfying  safe 
harbor.  The  feet  that  a  redemption  right 
is  not  described  in  paragraph  (b)(3)(ii)  of 
this  section  does  not  affect  the 
determination  of  whether  a  redemption 
pursuant  to  the  right  to  redeem  is  more 
likely  than  not  to  occur. 

(4)  Coordination  of  multiple 
redemption  provisions.  If  stock  may  be 
redeemed  at  more  than  one  time,  the 
time  and  price  at  which  redemption  is 
most  likely  to  occur  must  be  determined 
based  on  all  of  the  facts  and 
circumstances  as  of  the  issue  date.  Any 
constructive  distribution  under 
paragraph  (b)(1)  of  this  section  will 
result  only  with  respect  to  the  time  and 
price  identified  in  the  preceding 
sentence.  However,  if  redemption  does 
not  occur  at  that  identified  time,  the 
amount  of  any  additional  premium 
payable  on  any  later  redemption  date,  to 
the  extent  not  previously  treated  as 
distributed,  is  treated  as  a  constructive 
distribution  over  the  period  from  the 
missed  call  or  put  date  to  that  later  date, 
to  the  extent  required  under  the 
principles  of  this  paragraph  (b). 

(5)  Consistency.  The  issuer's 
determination  as  to  whether  there  is  a 
constructive  distribution  under  this 
paragraph  (b)  is  binding  on  all  holders 
of  the  stock,  other  than  a  holder  that 
explicitly  discloses  that  its 
determination  as  to  whether  there  is  a 
constructive  distribution  under  this 
paragraph  (b)  differs  fitim  that  of  the 
issuer.  Unless  otherwise  prescribed  by 
the  Commissioner,  the  disclosure  must 
be  made  on  a  statement  attached  to  the 
holder's  timely  filed  federal  income  tax 
return  for  the  taxable  year  that  includes 
the  date  the  holder  acquired  the  stock. 
The  issuer  must  provide  the  relevant 
information  to  the  holder  in  a 
reasonable  maimer.  For  example,  the 
issuer  may  provide  the  name  or  title  and 
either  the  address  or  telephone  number 
of  a  representative  of  the  issuer  who 
will  make  available  to  holders  upon 
request  the  information  required  for 
holders  to  comply  with  this  provision  of 
this  paragraph  (b). 
***** 

(d)*  *  • 

Example  4— (i)  Facts.  Corporation  X  is  a 
domestic  corporation  with  only  common 
stock  outstanding.  In  connection  with  its 
acquisition  of  Corporation  T,  X  issues  100 
shares  of  its  4%  preferred  stock  to  the 
shareholders  of  "T,  who  are  unrelated  to  X 
both  before  and  after  the  transaction.  The 
issue  price  of  the  preferred  stock  is  $40  per 
share.  Each  share  of  preferred  stock  is 
convertible  at  the  shareholder's  election  into 
three  shares  of  X  common  stock.  At  the  time 
the  preferred  stock  is  issued,  the  X  common 
stock  has  a  value  of  $10  per  share.  The 
preferred  stock  does  not  provide  for  its 


mandatory  redemption  or  for  redemption  at 
the  option  of  the  holder.  It  is  callable  at  the 
option  of  X  at  any  time  beginning  three  years 
firam  the  date  of  issuance  for  SlOO  per  share. 
There  are  no  other  plans,  arrangements,  at 
agreements  that  effectively  require  or  are 
intended  to  compel  X  to  redeem  the  stock. 

(ii)  Analysis.  The  preferred  stock  is 
described  in  the  safe  harbor  rule  of  paragraph 
(bK3Mii)  of  this  section  because  X  and  the 
former  shareholders  of  T  are  unrelated,  then 
are  no  plans,  arrangements,  or  agreements 
that  effectively  require  or  are  intended  to 
compel  X  to  redeem  the  stock,  and  calling  the 
stock  for  $100  per  share  would  not  reduce 
the  yield  of  the  preflBrred  stock.  Therefore, 
the  $60  per  share  call  premium  is  not  treated 
as  a  constructive  distribution  to  the 
shareholders  of  the  preferred  stock  under 
paragraph  (b)  of  this  section. 

Example  5 — (i)  Facts — (A)  Corporation  Y  is 
a  domestic  corporation  with  only  common 
stock  outstanding.  On  January  1, 1996,  Y 
issues  100  shares  of  its  10%  preferred  stock 
to  a  holder.  The  holder  is  unrelated  to  Y  both 
before  and  after  the  stock  issuance.  The  issue 
price  of  the  preferred  stock  is  $100  per  share. 
The  prefeneid  stock  is — 

(1)  Callable  at  the  option  of  Y  on  or  before 
January  1,  2001,  at  a  price  of  $105  p>er  share 
plus  any  accrued  but  unpaid  dividends:  and 

(2)  Mandatorily  redeemable  on  )anuary  1, 
2006,  at  a  price  of  $100  per  share  plus  any 
accrued  but  unpaid  dividends. 

(B)  The  preferred  stock  provides  that  if  Y 
feils  to  exercise  its  option  to  call  the 
preferred  stock  on  or  before  January  1,  2001. 
the  holder  will  be  entitled  to  appoint  a 
majority  of  Y's  directors.  Based  on  all  of  the 
facts  and  circumstances  as  of  the  issue  date, 

Y  is  likely  to  have  the  legal  and  financial 
capacity  to  exercise  its  right  to  redeem.  There 
are  no  other  fects  and  circumstances  as  of  the 
issue  date  that  would  affiect  whether  Y  will 
call  the  preferred  stock  on  or  before  January 
1,  2001. 

(ii)  Analysis.  Under  paragraph  (b)(3)(i)  of 
this  section,  paragraph  (b)(1)  of  this  section 
applies  because,  by  virtue  of  the  change  of 
control  provision  and  the  absence  of  any 
contrary  facts,  it  is  more  likely  than  not  that 

Y  will  exercise  its  option  to  call  the  preferred 
stock  on  or  before  January  1,  2001.  The  safe 
harbor  rule  of  paragraph  (b)(3)(ii)  of  this 
section  does  not  apply  because  the  provision 
that  failure  to  call  will  cause  the  holder  to 
gain  control  of  the  corporation  is  a  plan, 
arrangement,  or  agreement  that  effectively 
requires  or  is  intended  to  compel  Y  to 
redeem  the  preferred  stock.  Under  paragraph 
(b)(4)  of  this  section,  the  constructive 
distribution  occurs  over  the  period  ending  on 
January  1,  2001.  Redemption  is  most  likely 
to  occur  on  that  date,  because  that  is  the  date 
on  which  the  corporation  minimizes  the  rate 
of  return  to  the  holder  while  preventing  the 
holder  from  gaining  control.  The  de  minimis 
exception  of  paragraph  (b)(1)  of  this  section 
does  not  apply  because  the  S5  per  share 
difference  between  the  redemption  price  and 
the  issue  price  exceeds  the  amount 
determined  under  the  principles  of  section 
1273(a)(3)  (5x.0025x$105  =  $1.31). 
Accordingly,  S5  per  share,  the  difference 
between  the  redemption  price  and  the  issue 
price,  is  treated  as  a  constructive  distribution 
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raceivwl  by  the  holder  a^  an  economic 
accrual  basis  over  the  fite-year  period  ending 
on  January  1. 2001,  uadfr  principles  similar 
to  the  principles  of  section  1272(a).  *  *  * 

Examfde  7— <1)  Facte-kA)  Corporati<m  Z  is 
a  domestic  corporation  \|rith  only  common 
stock  outstanding.  On  January  1. 1996,  Z 
issues  100  shoes  of  its  10%  prefened  stock 
to  C  an  individual  unrelated  to  Z  both  before 
and  after  the  stock  issua^.  The  issue  price 
of  the  prefened  stock  is  jIlOO  per  share.  The 
preferred  stock  is— 

(1)  Not  callable  for  a  deriod  of  5  years  frtna 
the  issue  date;  I 

(2)  Callable  at  the  option  of  Z  on  January 
1, 2001 ,  at  a  price  of  $1 10  per  share  plus  any 
accrxied  but  unpaid  dividends; 

(3)  CallaUe  at  the  option  of  Z  on  July  1, 
2002,  at  a  price  of  $120  per  share  pkis  any 
accrued  but  unpaid  dividends;  and 

(4)  Mandatorily  redeemable  on  January  1, 
2004,  at  a  price  of  SI  50  per  share  plus  any 
accrued  but  unpaid  dividends. 

(B)  There  are  no  othe^  plans,  arrangements, 
at  agreements  between  Z  and  C  concerning 
redemption  of  the  stocki  Moreover,  there  are 
no  other  bets  and  ciiculnstances  as  of  the 
issue  date  that  would  a^ect  whether  Z  will 
call  the  preferred  stock  on  either  January  1 , 
2001.  or  July  1.2002. 

(ii)  Anafysis.  This  stock  is  described  in 
paragraph  (bK2)  of  this  lection  because  it  is 
mandatorily  redeemable.  It  is  also  potentially 
described  in  paragraph  (b)(3)(i)  of  this  section 
becaiise  it  is  calUble  at  the  option  of  the 
issuer.  The  safe  harbor  fule  of  paragraph 
(b)(3Kii)  of  this  section  does  not  apply  to  the 
option  to  call  on  January  1,  2001,  because  the 
call  would  reduce  the  yield  of  the  stock  when 
compared  to  the  yield  produced  by  the 
January  1,  2004,  mandatory  redemption 
feature.  Moreover,  absent  any  other  fects 
indicating  a  contrary  re^lt,  the  fact  that 
redemption  on  January  1,  2001,  would 
produce  the  lowest  yieU  indicates  that 
redemption  is  most  lik^y  to  occur  on  that 
date.  Under  paragraph  (b)(4)  of  this  section, 
paragraph  (b)(1)  of  this  section  applies  with 
respect  to  the  issuer's  right  to  call  on  January 
1,  2001.  because  redemption  is  most  likely  to 
occiir  on  January  1,  20Q1,  for  $110  per  share. 
The  de  minimis  exception  of  paragraph  (b)(1) 
of  this  section  does  not  apply  because  the 
SIO  per  share  difference  between  the 
redemption  price  payable  in  2001  and  the 
issue  price  exceeds  the  amoiut  determined 
imder  the  principles  ofsection  1273(a)(3) 
(5x.0025x$110=$1.38).  Accordingly,  $10  per 
share,  the  difference  bqtween  the  redemption 
price  and  the  issue  price,  is  treated  as  a 
constructive  distribution  received  by  the 
holder  on  an  economic  accrual  basis  over  the 
five-year  period  ending  January  1,  2001, 
imder  principles  similar  to  the  principles  of 
section  1272(a)- 

(lii)  Coordination  rules— {A)  If  Z  does  not 
exercise  its  option  to  c«ll  the  preferred  stock 
on  January  1,  2001.  pajagraph  (bK4)  of  this 
section  provides  that  the  priiKiples  of 
paragraph  (b)  of  this  section  must  be  applied 
to  determine  if  any  reiiaining  constructive 


distribution  occurs.  Under  paragraphs 
(bK3)(i)  and  (b)(4)  of  this  section,  psDragraph 
(b)(1)  of  this  section  applies  because,  absent 
any  other  fects  indicating  a  contrary  result, 
the  fact  that  redemption  on  July  1,  2002, 
would  produce  a  lower  yield  than  the  yield 
produced  by  the  mandatory  redemption 
feature  indicates  that  redemption  on  that  date 
is  most  likely  to  occur.  The  safe  harbor  rule 
of  paragraph  (b)(3)(ii)  of  this  section  does  not 
apply  to  the  option  to  call  on  July  1,  2002, 
because,  as  of  January  1 ,  2001 .  a  call  by  Z  on 
July  1,  2002,  for  $120  would  reduce  the  yield 
of  Uie  stock.  The  de  minimis  exception  of 
paragraph  (b)(1)  of  this  section  does  not 
apply  because  the  $10  per  share  difference 
between  the  redemption  price  and  the  issue 
price  (revised  as  of  the  missed  call  date  as 
provided  by  paragraph  (b)(4]  of  this  section) 
exceeds  the  amount  determined  under  the 
principles  of  section  1273(a)(3) 
(1x.0025x$120=$.30).  Acconhngly,  the  $10 
per  share  of  additional  redemption  premium 
that  is  payable  on  July  1,  2002,  is  treated  as 
a  constructive  distribution  received  by  the 
holder  on  an  economic  accrual  basis  over  the 
period  between  January  1,  2001,  and  July  1, 
2002,  under  principles  similar  to  the 
principles  of  section  1272(a). 

(B)  If  Z  does  not  exercise  its  second  option 
to  call  the  preferred  stock  on  July  1,  2002, 
then  the  $30  additional  redemption  premium 
that  is  {>ayable  on  January  1,  2004,  is  treated 
as  a  constructive  distribution  under 
paragraphs  (b)(2)  and  (b)(1)  of  this  section. 
The  de  minimis  exception  of  paragraph  (b)(1) 
of  this  section  does  not  apply  because  the 
$30  per  share  difference  between  the 
redemption  price  and  the  issue  price  (revised 
as  of  the  second  missed  call  date)  exceeds  the 
amount  determined  under  the  principles  of 
section  1273(a)(3)  (lx.0O25x$15O=$.38).  The 
holder  is  treated  as  receiving  the  constructive 
distribution  on  an  economic  accrual  basis 
over  the  period  between  July  1,  2002,  and 
January  1,  2004,  under  principles  similar  to 
the  principles  of  section  1272(a). 

^canaple  8 — (i)  Facts.  The  facts  are  the 
same  as  in  paragraph  (i)  of  Example  7,  except 
that,  based  on  aU  of  the  facts  and 
circumstances  as  of  the  issue  date  (including 
an  expected  lack  of  funds  on  the  part  of  Z), 
it  is  unlikely  that  Z  will  exercise  the  right  to 
redeem  on  either  January  1,  2001,  or  July  1, 
2002. 

(ii)  Analysis.  The  safe  harbor  rule  of 
paragraph  (b)(3)(ii)  of  this  section  does  not 
apply  to  the  option  to  call  on  either  January 
1,  2001,  oGiJuIy  1,  2002.  because  each  call 
would  reduce  the  yield  of  the  stock.  Under 
paragraph  (b)(3)(i)  of  this  section,  neither 
option  to  call  is  more  likely  than  not  to 
occur,  because,  based  on  all  of  the  fects  and 
circumstances  as  of  the  issue  date  (including 
an  expected  lack  of  funds  on  the  part  of  Z), 
it  is  not  more  likely  than  not  that  Z  will 
exercise  either  option.  However,  the  $50  per 
share  redemption  premium  that  is  payable  on 
January  1,  2004,  is  treated  as  a  constructive 
distribution  under  paragraphs  (b)  (1)  and  (2) 
of  this  section,  regardless  of  whether  Z  is 


anticipated  to  have  sufficient  funds  to 
redeem  on  that  date,  because  Z  is  required  to 
redeem  the  stock  on  that  date.  The  de 
minimis  exception  of  paragraph  (b)(1)  of  this 
section  does  not  apply  because  the  $50  per 
share  difference  bebiveen  the  redemption 
price  and  the  issue  price  exceeds  the  amount 
determined  under  the  principles  of  section 
1273(a)(3)  (8x.0O25x$15O=$3). 
•         •         *         •         * 

(e)  Effective  date.  The  rules  of 
paragraph  (b)  of  this  section  and 
Examples  4,  5,  7.  and  8  of  paragraph  (d) 
of  this  section  apply  to  stock  issued  on 
or  after  December  20, 1995.  For  rules 
applicable  to  previously  issued  stock, 
see  §  1.305-5  (b)  and  (d)  Examples  (4), 
(5),  and  (7)  (as  contained  in  the  26  CFR 
part  1  edition  revised  April  1, 1995). 
Although  the  rules  of  paragraph  (b)  of 
this  section  and  the  revised  examples  do 
not  apply  to  stock  issued  before 
December  20, 1995,  the  rules  of  sections 
305(c)  (1),  (2),  and  (3)  apply  to  stock 
described  therein  issued  on  or  after 
October  10, 1990,  except  as  provided  in 
section  11322(b)(2)  of  the  Revenue 
RecondUation  Act  of  1990  (PubUc  Law 
101-508  Stat.).  Moreover,  except  as 
provided  in  section  11322(b)(2)  of  the 
Revenue  Reconciliation  Act  of  1990 
(Public  Law  101-508  Stat.),  with  respect 
to  stock  issued  on  or  after  October  10, 
1990,  and  issued  before  December  20, 
1995,  the  economic  accrual  rule  of 
section  305(c)(3)  will  apply  to  the  entire 
call  premium  on  stock  that  is  not 
described  in  paragraph  (b)(2)  of  this 
section  if  the  premium  is  considered  to 
be  unreasonable  under  the  principles  of 
§  1.305-5(b)  (as  contained  in  the  26  CFR 
part  1  edition  revised  April  1, 1995).  A 
call  premiimi  described  in  the  preceding 
sentence  will  be  accrued  over  the  period 
of  time  dtuing  which  the  preferred  stock 
cannot  be  called  for  redemption. 

Par.  4.  Section  1.305-7  is  amended  by 
revising  the  fourth  sentence  in  the 
concluding  text  of  paragraph  (a)  to  read 
as  follows: 

f1.30S-7    Certain  transactions  treated  as 
distributions. 

(a)  *  •  * 
*  •  *  For  example,  where  a  redemption 
premium  exists  with  respect  to  a  class 
of  preferred  stock  tmder  the 
circumstances  described  in  §  1.305-5(b) 
and  the  other  requirements  of  this 
section  are  also  met,  the  distribution 
will  be  deemed  made  with  respect  to 
such  prefiarred  stock,  in  stock  of  the 
same  class.  *  •  * 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

1602.101    [Amendwl] 

Par.  6.  In  §  602.101,  paragraph  (c)  is 
amended  in  the  table  by  adding  the 

entry  "1.305-5 1545-1438"  in 

munerical  order. 
Margarat  Milner  Riciiardson, 
Commissioner  of  Internal  Revenue. 

Approved:  December  11, 1995. 
Leslie  Samneb, 

Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  95-30831  Filed  12-20-95;  8:45  ami 
BNXINO  CODE  4830-01-0 

26  CFR  Parts  31  and  301 
rD863e] 

RIN1545-ANS7 

Time  for  Furnishing  Wage  Statements 
on  Termination  of  Employer's 
Operations 

AQENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:- Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  concerning  the  time  for 
furnishing  wage  statements  to 
employees  and  for  filing  wage 
statements  with  the  Social  Seauity 
Administration  ujpon  the  termination  of 
an  employer's  operations.  These 
regulations  will  affect  employers  and 
their  employees  in  the  year  the 
employer  ceases  to  pay  wages.  These 
regulations  are  intended  to  improve  the 
wage  reconciliation  process  between  the 
Social  Security  Administration  and  the 
IRS. 

EFFECTIVE  DATE:  These  regulations  are 
effective  January  1, 1997. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (EE-83-89).  room 
5228,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  deUvered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (EE-83-89). 
Cotirier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Jean 
M.  Casey,  (202)  622-6040  (not  a  toll-free 
niunber). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  22, 1994,  the  Federal 
Register  (59  FR  65982)  published  a 
notice  of  proposed  rulemaking  which 
required  an  employer  to  furnish  Forms 
W-2  to  employees  and  to  file  Forms  W- 

2  and  W-3  with  the  Social  Security 
Administration  (SSA)  at  the  same  time 
that  the  employer  is  required  to  file  the 
final  Form  941  with  the  IRS. 

Written  comments  responding  to  the 
notice  of  proposed  rulemaking  were 
received.  A  public  hearing  was  held  on 
May  8, 1995,  pursuant  to  a  notice 
published  in  the  Federal  Register  on 
March  24, 1995  (60  FR  15526).  After 
consideration  of  the  comments  that 
were  received  in  response  to  thff  notice 
of  proposed  rulemaking  and  at  the 
hearing,  the  IRS  and  Treasury  adopt  the 
proposed  regulations,  as  amended  and 
revised  by  this  Treasury  decision. 

Explanation  of  Revisions  and  Summary 
ofCoiiunents 

Availability  of  Forms  W-2 

The  regulations,  as  proposed,  would 
have  required  an  employer  who  ceases 
paying  wages  to  furnish  Form  W-2  to 
employees  and  file  Forms  W-2  and  W- 

3  with  SSA  on  or  before  the  date  on 
which  the  final  Form  941  is  required  to 
be  filed  with  the  IRS.  Form  941  is 
generally  due  quarterly,  on  or  before  the 
last  day  of  the  first  calendar  month 
following  the  period  for  which  it  is 
made  (i.e.,  April  30,  July  31,  October  31, 
and  January  31).  Consequently,  if  an 
employer  ceased  paying  wages  in  the 
first  quarter  of  the  calendar  year,  the 
Forms  941,  W-2  and  W-3  would  be  due 
by  April  30.  Some  commentators 
expressed  concern  that  Forms  W-2  and 
W-3  are  not  available  in  the  first  quarter 
of  the  calendar  year.  Commentators 
questioned  whether  using  prior  year 
Forms  W-2  was  an  acceptable 
alternative  if  current  year  forms  were 
unavailable. 

Under  the  Internal  Revenue  Code  and 
the  existing  regulations,  an  employee 
may  request  the  Form  W-2  at  any  time 
during  the  year  if  the  employee  is 
terminated  and  there  is  no  reasonable 
expectation  on  the  part  of  the  employer 
or  the  emplc^ee  of  further  employment 
diuing  the  calendar  year.  Therefore, 
Forms  W-2  are  available  from  the  IRS, 


either  through  the  mail  or  at  the  district 
offices,  in  January  of  each  year. 
Specifications  for  the  private  printing  of 
substitute  Forms  W-2,  however,  are  not 
always  available  diuing  the  first  quarter 
of  the  calendar  year.  Thus,  during  this 
period,  employers  may  be  Umited  to 
using  the  Forms  W-2  printed  by  the 
IRS.  Neither  prior  year  Forms  W-2  nor 
the  prior  year  specifications  for  the 
private  printing  of  substitute  Forms  W- 

2  should  be  used  for  filing  Forms  W-2 
on  an  expedited  basis  for  the  current 
year  because  such  procedures  could 
result  in  significant  processing  errors. 

Availability  ofh4agnetic  Media 
Specifications 

Commentators  questioned  whether 
magnetic  media  specifications  would  be 
available  in  the  first  quarter  of  the 
calendar  year  for  employers  who  are 
required  to  file  on  an  expedited  basis 
under  the  proposed  regulations. 
Regulation  section  301.6011-2  and 
Notice  90-15,  1990-1  C.B.  326. 
generally  require  an  employer  to  file 
Forms  W-2  with  SSA  on  magnetic 
media  if  the  employer  is  required  to  file 
250  or  more  Forms  W-2  in  a  calendar 
year.  Employers  who  do  not  meet  the 
250  return  threshold  may  also  file  their 
Forms  W-2  with  SSA  on  magnetic 
media. 

It  is  not  certain  that  magnetic  media 
specifications,  which  are  issued  by  SSA, 
will  be  available  in  the  first  quarter  of 
the  calendar  year  for  employers  who  are 
required  to  file  on  an  expedited  basis. 
The  Commissioner  has  the  authority  to 
provide  for  reasonable  extensions  of 
time,  upon  written  application,  for  an 
employer  to  furnish  Forms  W-2  to 
employees  and  file  Forms  W-2  and  W- 

3  with  SSA.  To  assure  that  filers  need 
not  shift  from  magnetic  media  to  paper 
filings  in  order  to  comply  with  the 
expedited  filing  requirements,  the  final 
regulations  affirm  that  the 
Commissioner  may  adopt  automatic 
extension  procedures  where 
appropriate. 

It  is  anticipated  that  the 
Commissioner  will  establish  automatic 
extension  procediues  to  the  extent 
necessary  to  permit  employers  that 
terminate  operations  a  reasonable 
period  of  time,  after  the  issuance  of 
specifications,  to  make  their  filings  on 
magnetic  media. 

It  is  further  anticipated  that  these 
procedures  will  include  appropriate 
automatic  extensions  of  time  to  file 


UMI 


66140  Foderal  Register  /  Vol.  60,  No.  245  /  Thursday,  December  21.  1995  /  Rules  and  Regulations 


* 


Federal  Register  /  Vol.  60,  No.  245  /  Thursday,  December  21.  1995  /  Rules  and  Regulations   66141 


expedited  Forms  W->2  both  for 
employers  required  to  file  on  magnetic 
media  and  for  employers  who  have  filed 
an  magnetic  media  i)i  the  past  whether 
or  not  required  to  dd  so.  Even  though 
Forms  W-2  are  furnished  to  employees 
on  paper,  the  automatic  extension 
procsduros  are  anticipated  to  apply  to 
the  employee  copy  qf  the  Form  W-2  as 
well  as  the  SSA  copt  in  order  to  avoid 
the  complexities  and  potential  errors 
that  could  arise  from  processing  these 
forms  at  significantly  different  times. 

It  is  also  antidpatf  d  that  the 
published  procedure  will  provide  for  an 
automatic  extension  to  a  specified  date 
which  permits  employers  a  reasonable 
period  of  time  after  |he  issuance  of 
specifications  to  ma)Le  their  filings  on 
magnetic  media.  Tl^s  date  will  be 
communicated  to  filers  siiffidently  early 
in  the  year  to  permit  adequate  systeifls 
planning.  In  providi^  for  these 
procedures,  it  is  necessary  to  balance 
the  practical  issues  ef  compliance  with 
the  concern  for  timely  submission  of 
informaticm  to  SSA.  Thus,  if  prior  to  a 
future  year,  it  is  anticipated  that 
specifications  will  be  issued  sufficiently 
early  in  the  year  to  [permit  a  reasonable 
period  of  time  for  filing,  while  still 
complying  with  the  due  dates  otherwise 
required  in  this  regUlaticm,  the 
Commissioner  may  Suspend  the 
automatic  extension  procedures  for  that 
year.  Discretionary  extensions  would 
continue  to  be  considered  on  a  case-by- 
case  basis.  I 

Comments  are  re<^ested  on  the 
autcHuatic  extension  procedures  and 
their  implementation. 

Regulation  sectioit  301.6011-2(c)(4) 
provides  that  the  Commissioner  may, 
upon  application,  v^ve  the 
requirement  to  file  qn  magnetic  media 
in  the  case  of  hardship.  The  final 
regulations  clarify  t^at  the 
unavailability  of  the  specifications  for 
magnetic  media  filing  of  Form  W-2  will 
be  treated  as  creating  a  hardship. 
Therefore,  an  employer  has  the  option 
of  applying  for  a  waiver  from  the 
requirement  to  file  Forms  W-2  on 
magnetic  media  and  may  instead  file  the 
Forms  W-2  on  pap€a'.  The  employer 
must  apply  for  a  waiver  within  45  days 
of  the  due  date  of  thie  return. 

Employers  may  ajso  contact  their 
local  SSA  Magnetic  :Media  CoordinatOT 
for  guidance  on  how  to  report  on 
magnetic  media.  The  Coordinators  are 
listed  in  the  annual  Technical 
Instructions  Bulletin  (TIB-4)  published 
by  SSA.  I 

Extension  Pmceduits 

Regulation  section  31.6051-l(d)(2) 
provides  procedures  for  an  employer  to 
request  an  extensio|i  of  time  to  furnish 
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Forms  W-2  to  employees.  Regiilation 
section  31.6081(a)-l  provides  similar 
procedures  for  employers  to  request  an 
extensim  of  time  to  file  Forms  W-2  and 
W-3  with  SSA.  These  procedures  apply 
to  employers  who  are  required  to 
fumii^  Forms  W-2  to  employees  or  file 
Forms  W-2  and  W-3  with  SSA  on  an 
expedited  basis.  Thus,  an  employer 
who,  under  the  final  regulations,  is 
requLed  to  furnish  and  file  the  Forms 
W-2  on  an  expedited  basis  may  request 
an  extension  of  time  if  necessary. 

Additional  month  to  provide  Forms  W- 
2  and  W-3  to  SSA 

Under  existing  regulations  Forms  W- 
2  and  W-3  are  due  to  SSA  one  month 
after  they  are  due  to  the  employees.  This 
provides  employers  an  opportunity  to 
correct  any  errors  found  by  employees 
before  filing  the  Forms  W-2  with  SSA. 
Some  cqpmentators  noted  that 
providing  the  Forms  W-2  to  SSA  at  the 
same  time  the  forms  are  provided  to  the 
employees  eliminates  the  opportunity 
for  corrections  ciurenUy  provided  by 
the  regulations.  To  minimize  the  need 
for  employers  to  file  corrected  Forms 
W-2  (Form  W-2c,  Statement  of 
Corrected  Income  and  Tax  Amounts), 
the  final  regulations  include  a  suggested 
one  month  additional  period  for 
providing  the  Forms  W-2  to  SSA.  Thus, 
Forms  W-2  would  be  due  to  employees 
at  the  same  time  as  the  final  Form  941 
(generally  one  month  after  the  end  of 
the  quarter).  Forms  W-2  and  W-3 
woidd  be  due  to  SSA  two  months  after 
the  final  Form  941  is  due. 

\fodification  of  Revenue  Procedure  84- 
77 

In  Revenue  Procedure  84-77, 1984-2 
C.B.  753,  the  IRS  provided  procedures 
for  preparing  and  filing  certain  forms, 
includhig  Form  941.  Form  W-2  and 
Form  W-3,  when  a  successor  employer 
acquires  substantially  all  of  the  property 
(1)  used  in  a  trade  or  business  of  a 
predecessor  employer,  or  (2)  used  in  a 
separate  unit  of  a  trade  or  business  of  a 
predecessor,  and  in  connection  with,  or 
immediately  after  the  acquisition  (but 
during  the  same  calendar  year)  the 
successor  employs  individuals  who 
were  employed  in  the  trade  or  business 
of  the  predecessor  immediately  prior  to 
the  acquisition.  Under  the  standard 
procedure  described  in  Rev.  Proc.  84- 
77,  both  the  predecessor  and  successor 
employer  report  the  wages  they  paid 
employees  on  Form  W-2.  Under  the 
alternate  procedure,  the  predecessor  is 
reUeved  from  furnishing  Form  W-2  to 
any  employee  who  is  employed  by  the 
successor  employer  and  from  filing  such 
Forms  W-2  with  SSA.  Instead,  the 
successor  employer  assumes  the 


predecessor's  reporting  obhgation  for  . 
those  employees.  The  preamble  to  the 
proposed  regulation  stated  that,  other 
than  modifjdng  the  time  fiame  for  the 
standard  procedure,  the  proposed 
regulation  would  not  affect  the  validity 
ofRev.  Proc.  84-77. 

One  commentator  questioned  whether 
the  proposed  regulation  expedited  the 
filing  requirements  for  the  predecessor 
employer  with  regard  to  individuals 
who  are  not  employed  by  the  successor 
employer.  If  the  predecessor  employer 
ceases  to  pay  wages,  (i.e..  is  required  to 
file  a  final  Form  941),  the  predecessor 
employer  is  required  under  these 
regulations  to  furnish  Forms  W-2  on  an 
expedited  basis  to  those  individuals 
who  are  not  employed  by  the  successor 
employer.  The  predecessor  employer 
must  also  file  Forms  W-2  and  W-3  with 
SSA  on  an  expedited  basis  for  those 
individuals  who  are  not  employed  by 
the  successor  employer.  Revenue 
Procedure  84-77  is  being  modified  to 
reflect  this  change. 

Some  commentators  asked  how  the 
proposed  regulations  apply  in  the 
context  of  mergers.  If  a  final  Form  941 
is  not  filed  because  a  merger  does  not 
involve  the  cessation  of  business 
operations  but  only  a  change  in 
corporate  or  business  form,  the 
expedited  filing  requirements  are 
inapplicable. 

Use  of  an  agent 

One  commentator  suggested  the  final 
regulations  provide  an  exception  from 
expedited  filing  for  an  employer  that 
appoints  an  agent  to  assiune  the 
employer's  reporting  obligation.  A 
similar  exception  was  suggested  in  the 
case  of  a  controlled  group  of 
corporations  in  whidi  one  member  of 
the  group  acts  as  the  payroll  agent  for 
the  group.  Because  there  is  no 
practically  effective  enforceable  maimer 
for  shiftiiig  liability  for  reporting  fitim 
an  employer  to  an  agent  and  for  assuring 
that  the  agent  will  satisfy  the  reporting 
obligations,  these  suggestions  were  not 
adopted. 

Application  to  Returns  filed  by 
Employers  for  Employees  in  Guam,  U.S. 
Virgin  Islands,  American  Samoa,  ■ 
Commonwealth  of  the  Northern 
Mariana  Islands  and  Puerto  Rico. 

One  commentator  questioned  whether 
the  proposed  regulations  apphed  to 
wage  statements  furnished  to  employees 
and  filed  with  SSA  by  employers  for 
employees  in  Guam,  U.S.  Virgin  Islands, 
American  Samoa,  Commonwealth  of  the 
Northern  Mariana  Islands  and  Puerto 
Rico.  While  these  employers  file 
variations  of  the  Forms  941,  W-2  and 
W-3.  they  are  subject  to  the  filing 


requirements  for  Forms  941,  W-2  and 
W-3.  In  addition,  employees  of  these 
employers  receive  social  seciuity  credit 
on  the  same  basis  as  employers  who  file 
the  Forms  941,  W-2  and  W-3.  Thus, 
these  employers  are  subject  to  the 
regulations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant' 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  "(5  ■ 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulaUons  was 
submitted  to  the  Small  Business 
Administration  for  conunent  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jean  M.  Casey,  Office  of 
the  Associate  Chief  Coimsel  (Employee 
Benefits  and  Exempt  Organizations), 
IRS.  However,  other  personnel  fit>m  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemployment  compensation. 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the    . 
Regulations 

Accordingly,  26  CFR  part  31  and  part 
301  are  amended  as  follows: 

PART  31-£MPL0YMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  is  amended  by  adding  the 
following  entries  in  numerical  order  to 
read  as  follovp: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  31.6051-l(d)  also  issued  under  26 
U.S.C  6051. 

Section  31.6051-2  also  issued  under  26 
U.S.C.  6051  *  *   • 


Section  31.6071-1  also  issued  under  26 
U.S.C.  6071  "  -  • 

Section  31.6081-1  also  issued  under  26 
U.S.C.  6081  *   '  * 

Par.  2.  Section  31.6051-1,  paragraph 
(d)  is  amended  as  follows: 

1.  Paragraph  (d)(1)  is  redesignated  as 
(d)(l)(i). 

2.  Paragraph  (d)(l)(ii)  is  added. 

3.  Paragraph  (d)(2)  is  revised. 
The  addition  and  revision  read  as 

follows: 

§  31.6051-1    Statements  for  en^iloyeee. 


(d) 


(l)(i) 


(ii)  Expedited  furnishing— {A)  General 
rule.  If  an  employer  is  required  to  make 
a  final  return  under  §  31.6011(a)-6(a)(l) 
(relating  to  the  final  ret\im  for  Federal 
Insurance  Contributions  Act  taxes  and 
income  tax  urithholding  from  wages)  on 
Form  941,  or  a  variation  thereof,  the 
employer  must  furnish  the  statement 
required  by  this  section  on  or  before  the 
date  required  for  filing  the  final  return. 
See  §31.6071(a)-l(a)(l).  However,  if  the 
final  retiun  under  §  31.6011(a)-6(a)(l)  is 
a  monthly  return,  as  described  in 
§  31.6011(a)-5,  the  employer  must 
furnish  the  statement  required  by  this 
section  on  or  before  the  last  day  of  the 
month  in  which  the  final  return  is 
reqiiired  to  be  filed.  See  §3 1.607 1(a)- 
1(a)(2).  Except  as  provided  in  paragraph 
(d)(2)(i)  of  tlds  section,  in  no  event  may 
an  employer  furnish  the  statement 
required  by  this  section  later  than 
January  31  of  the  yean  succeeding  the 
calendar  year  to  which  it  relates.  The 
requirements  set  forth  in  this  paragraph 
(d)(l)(ii)  do  not  apply  to  employers  with 
respect  to  employees  whose  wages  are 
for  domestic  service  in  the  private  home 
of  the  employer.  See  §  31.6011(a)- 
1(a)(3). 

(B)  Requests  by  employees.  An 
employer  is  not  permitted  to  furnish  a 
statement  pursuant  to  the  provisions  of 
the  third  sentence  of  paragraph  {d)(l)(i) 
of  this  section  (relating  to  written 
requests  by  terminated  employees  for 
Form  W-2)  at  a  time  later  than  that 
required  by  the  provisions  of  paragraph 
(d)(l)(ii)(A)  of  this  section. 

(C)  Effective  date.  This  paragraph 
(d)(l)(ii)  is  effective  January  1, 1997. 

(2)  Extensions  of  time— {i)  In  general 
(a)  The  Director,  Martinsburg 
Computing  Center,  may  grant  an 
extension  of  time  in  which  to  furnish  to 
employees  the  statements  required  by 
this  section.  A  request  may  be  made  by 
a  letter  to  the  Director,  Martinsburg 
Computing  Center.  The  request  must 
contain: 

(1)  The  employer's  name  and  address; 

(2)  The  employer's  taxpayer 
identification  number; 


(3)  The  type  of  return  (i.e.,  Form  W- 
2)  and 

(4)  A  concise  statement  of  the  reasons 
for  requesting  the  extension. 

{b)  The  application  must  be  mailed  or 
delivered  on  or  before  the  applicable 
due  date  prescribed  in  paragraph  (d)(1) 
of  this  section  for  furnishing  the 
statements  required  by  this  section. 

(c)  In  any  case  in  which  £m  employer 
is  unable,  by  reason  of  illness,  absence, 
or  other  good  cause,  to  sign  a  request  for 
an  extension,  any  person  standing  in 
close  personal  or  business  relationship 
to  the  employer  may  sign  the  request  on 
his  behalf,  and  shall  be  considered  as  a 
duly  authorized  agent  for  this  purpose, 
provided  the  request  sets  forth  a  reason 
for  a  signature  other  than  the  employer's 
and  the  relationship  existing  between 
the  employer  and  the  signer.  For 
provisions  relating  to  extensions  of  time 
for  fiUng  the  Social  Seciuity 
Administration  copies  of  the  statement, 
see  §  31.6081(a)-l(a)(3). 

(ii)  Automatic  Extension  of  Time.  The 
Commissioner  may,  in  appropriate 
cases,  publish  procedures  for  automatic 
extensions  of  time  to  furnish  Forms  W- 
2  where  the  employer  is  required  to 
furnish  the  Form  W-2  on  an  expedited 
basis. 

*  *        •        ♦        • 

Par.  3.  Section  31.6051-2,  paragraph 
(c).  first  sentence  is  revised  to  read  as 
follows: 

§31.6051-2    Infomtation  returns  on  Form 
W-3  and  Internal  Revenue  Service  copies  of 
Form  W-2. 

•  *        •        •        * 

(c)  Cross  references.  For  provisions 
relating  to  the  time  for  filing  the 
information  r^iUTis  required  by  this 
section  and  to  extensions  of  the  time  for 
filing,  see  §§31. 6071  (a)-l (a)(3)  and 
31.6081(a)-l{a)(3).  respecUvely.  *   *  * 

Par.  4.  Section  31.6071(a)-l(a)(3)  is 
amended  as  follows: 

1.  Paragraph  (a)(3)(i)  is  removed. 

2.  Paragraph  (a)(3)(ii)  is  redesignated 
as  paragraph  (a)(3){i)  and  the  heading  is 
revised. 

3.  A  new  paragraph  (a)(3)(ii)  is  added. 
The  addition  and  revision  read  as 

follows: 

§  31 .6071  (a)-1    Time  for  filing  returns  and 
other  documents. 

(a)  *  •  * 

(3)  *  *  *  [i]  General  rule.  *  *  * 
(ii)  Expedited  filing — (A)  General  rule. 
If  an  employer  who  is  required  to  make 
a  return  pursuant  to  §  3 1 .60 1 1  (a)-l  or 
§  31.601  l(a)-4  is  required  to  make  a 
final  return  on  Form  941.  or  a  variation 
thereof,  under  §31.6011(a)-6(a)(l) 
(relating  to  the  final  return  for  Federal 
Insurance  Contributions  Act  taxes  and 
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income  tax  withholding  from  wages), 
the  retiim  which  is  required  to  be  made 
under  §  31.6051-2  tnust  be  filed  on  or 
before  the  last  day  of  the  second 
calendar  month  following  the  period  for 
which  the  final  return  is  filed.  The 
requirements  set  fotth  in  this  paragraph 
(a)(3Mii)  do  not  api^y  to  employers  with 
respect  to  employees  whose  wages  are 
for  domestic  service  in  the  private  home 
of  the  employer.  Sejs  §  31.6011(a)- 
1(a)(3). 

(B)  Effective  date^  This  paragraph 
(a)(3)(iU  is  eSectivq  January  1, 1997. 
*        *        •        •        • 

Par.  S.  Section  3^.6081(a)-l(a)(3)  is 
revised  to  read  as  filllows: 

f31.aQt1M-1    ExtantoMOflliMforflllng 
I  and  ottMT  docuiMnta> 


(»)••• 

(3)  Information  rftums  of  employers 
on  Forms  W-2  and  W-3 — (i)  In  general. 
The  Director,  Marti^sburg  Ccnnputing 
Center,  may  grant  an  extension  of  time 
in  which  to  file  the*  Social  Security 
Adnnnistratian  copy  of  Forms  W-2  and 
the  aooconpanying  transmittal  form 
which  constitutes  «n  information  return 
under  paragraph  §  ^1.6051-2(a).  The 
request  must  contain  a  concise 
statement  of  the  reasons  for  requesting 
the  extension.  The  request  must  be 
mailed  or  deUvered  on  or  before  the 
date  on  which  the  employer  is  required 
to  file  thftForm  Vi^2  with  the  Social 
Security  Administmtion. 

(ii)  Automatic  Ejftension  of  Time.  The 
Commissioner  ma^  in  appropriate 
cases,  pubhsh  proced\u«s  for  automatic 
extensions  of  time  to  file  Forms  W-2 
where  the  employer  is  required  to  file 
the  Form  W-2  on  an  expedited  basis. 

PART  301-PROCCOURE  AND 
AOMMISTRAHOMl 

Par.  6.  The  authority  citation  for  part 
301  continues  to  reed  in  part  as  follows: 

Aiilfaoritjr:2eU.  S.JC7805*  *  * 

Par.  7.  SecUon  301JB011-2(cM4)(i)  is 
raviaed  to  raad  as  follbws: 

f30l.aoil-2    Raqulraduae  of  magnetic 


(c)  *  •  • 

(4)  Waiver,  (i)  The  Commissioner  may 
waive  the  requirements  of  this  section  if 
hardship  is  shown  in  a  request  for 
waiver  filed  in  accordance  with  this 
paragraph  (c)(4)(i).  The  principal  factor 
in  determining  hardship  will  be  the 
amoimt.  if  any,  by  which  the  cost  of 
filing  the  informatipn  returns  in 
accordance  with  tfaiis  section  exceeds 
the  cost  of  filing  th&  returns  on  other 
media.  Notwithstaading  the  foi^oing.  if 
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an  employer  is  required  to  make  a  final 
return  on  Form  941,  or  a  variation 
thereof,  and  expedited  filing  of  Forms 
W-2  is  required,  the  unavailability  of 
specifications  for  magnetic  media  filing 
will  be  treated  as  creating  a  hardship. 
See  §  31.6071(a)-l(a)(3)(ii).  A  request 
for  waiver  shotUd  be  filed  at  least  45 
days  before  the  due  date  of  the 
information  return  in  order  for  the 
Service  to  have  adequate  time  to 
respond  to  the  request  for  waiyer.  The 
waiver  will  specify  the  type  of 
information  rettun  and  the  period  to 
which  it  appUes  and  will  be  subject  to 
such  terms  and  conditions  regarding  the 
method  of  reporting  as  may  be 
prescribed  by  the  Commissioner. 

Margaret  I^fllnsr  lichanboo, 

Coaunissioner  of  Internal  Revenue. 

Approved:  December  12, 1995. 
LasUe  Sannris, 

Assistant  Secretary  of  the  Treasury. 
(PR  Doc  9S-3068S  Filed  12-20-95;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Ravialona  to  Standards  for 
Paliatizalion 

AQENCY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  On  July  31, 1995,  the  Postal 
Service  pubUshed  a  proposed  rule  for 
pubUc  comment  in  the  Federal  Register 
(60  FR  39080-39088)  to  revise  current 
makeup  standards  in  the  Domestic  Mail 
Manual  PMM)  for  second-,  third-,  and 
fourth-class  mail  prepared  on  pallets. 
The  final  rule  adopts  proposed  changes 
that  pertain  only  to  the  physical 
characteristics  of  pallet  loads  (such  as 
minimum/maximum  height  and  weight 
limits  and  provisions  for  triple- 
stacking).  These  changes  will  not  be 
affected  by  the  Postal  Service's 
classification  reform  proposal  ctirrently 
under  consideration  before  the  Postal 
Rate  Commission  (Docket  No.  MC95-1). 
The  Postal  Service  has  decided  not  to 
adopt,  at  this  time,  those  elements  of  the 
proposed  rule  that  would  be  affected  by 
implementation  of  classification  reform 
to  avoid  burdening  software  developers 
and  mailers  with  the  need  to  make 
changes  that  will  be  supplanted  shortly 
after  their  implementation.  Instead,  the 
standards  for  leveb  of  pallet  sortation 
and  preparation,  along  with  other 
related  issues,  will  be  addressed  with 
the  standards  that  the  Postal  Service 
proposes  to  implement  with  the 


pending  classification  reform  filing.  The 
Postal  Service  expects  to  publish  a 
proposed  rule  on  classification  reform 
for  pubhc  comment  in  December  1995. 

^FECnvE  DATE:  January  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Beller.  (202)  268-5166. 

SUPPLEMENTARY  INFORMATION:  The  Jllty 
31  proposed  rule  discussed  in  detail  tiie 
efforts  by  the  Postal  Service  to  estabUsh 
certain  basic  preparation  standards  that 
mailers  must  meet  to  ensiue  that  pallets, 
and  the  mail  placed  on  them,  maintain 
their  integrity  throughout  transpcntation 
and  postal  processing  and  aUow  safe 
hanHling  by  postal  employees.  At  the 
same  time,  these  standards  allow 
mailers  fkodbility  to  prepare  pallets  by 
using  recognized  industry  practices 
based  on  their  specific  production  and 
service  needs^ 

The  30-day  comment  period  aided  on 
August  30. 1995,  and  16  written 
comments  wrere  received  firom 
pubUshers.  mailer  associations,  printers 
and  mailers,  transportation  companies, 
and  presort  software  developen.  After 
thorough  consideration  of  these 
comments,  the  Postal  Service  is 
puUishing  its  final  rule.  This  final  rule 
removes  sections  in  DMM  M042 
through  M048  relating  to  pallet  size  and 
revises  and  consolidates  them  into 
M041  under  one  section  on  general 
pallet  standards.  The  final  rule  also 
revises  standards  related  to  stacking  and 
top-capping  pallets  and  to  identifyUig 
and  notifying  nonconforming  mailers 
whose  preparation  methods  result  in 
pallets  that  fail  to  meet  basic  pallet 
integrity  and  safety  standards.  The  final 
rule  also  estabUshes  standards  for 
palletizing  trays  of  letter-size  maiL 
DMM  E333  and  E416  are  also  revised  to 
clarify  the  availabiUty  of  third-class 
carrier  route  rates  and  special  fourth- 
class  level  A  and  B  rates  for  mail  on 
pallets;  these  revisions  also  stipulate 
that  the  Postal  Service  will  not  unload 
containerized  drop  shipment  loads  that 
have  not  maintained  their  integrity  in 
transit  or  that  arrive  in  an  unsafe 
manner.  DMM  M033  is  revised  to 
require  all  trays  on  BMC,  ASF,  SDC.  and 
mixed  BMC  pallets  to  be  both  sleeved 
and  strapped  to  facihtate  processing  on 
sack  and  parcel  sorters. 

The  revised  DMM  standards  are  set 
forth  after  the  discussion  of  comments 
to  the  proposed  nile.  Manv  commenters 
commended  the  Postal  Semce  for 
Ustening  to  its  customers  in  developing 
standards  that  were  fair  and  in  accord 
with  industry  practices.  Such  comments 
are  not  siunmarized  below. 


Diacusaion  of  Comments 

/.  Maximum  Height 

A.  Single  and  Stacked  Pallets 

Eight  commenters  opposed  various 
parts  of  the  proposal  related  to  the 
maximum  heights  for  a  single  pallet  and 
for  stacked  pallets.  Six  commenters 
opposed  limiting  the  height  of  a  single 
pallet  of  sacks,  parcels,  or  packages  to 
77  inches  (or  letter  mail  in  trays  to  12 
layers)  and  asked  why  the  Postal  Service 
proposed  a  different  maximum  height 
for  stacked  pallets  of  84  inches.  They 
expressed  concern  over  the  possible  loss 
of  trailer  cube  capacity  that  might  result 
bom  the  77-inch  limit  for  drop 
shipments.  Two  commenters  indicated 
that  because  different  characteristics  of 
products  on  pallets  affect  the  stability  of 
a  load,  the  rule  should  be  amended  to 
allow  for  taller  loads  based  on  specific 
product  characteristics;  one  commenter 
suggested  that  the  weight  limit  of  2,200 
pounds  per  pallet  or  stack  of  pallets  be 
used  as  the  controlling  maximiun  rather 
than  the  total  height  of  pallet  loads. 

The  maximum  height  of  77  inches  for 
a  single  pallet  is  derived  from  the 
general  acceptance  throughout  the 
Postal  Service  of  the  Postal-PAK  and 
pallet  (with  a  height  of  75  inches),  plus 
allowance  for  packing  material.  Pallet 
loads  exceeding  a  77-inch  height  are  a 
problem  when  loaded  onto  and 
imloaded  from  many  smaller  trucks  and 
vehicles  used  to  transport  mail  between 
postal  faciUties  and  when  handled 
within  many  smaller  postal  facilities. 
The  type  of  transportation  used  to  move 
pallet  loads  and  the  facihties  through 
which  they  are  processed  vary, 
depending  on  the  level  of  pallet 
sortation  and  the  office  of  entry.  Low 
dock-door  heights  and  limited  ceiling 
heights  within  some  faciUties,  as  well  as 
low  door  and  internal  heights  of  many 
Postal  Service  trailers  and  vehicles, 
were  factors  in  establishing  this 
maximum  height.  By  establishing  a 
maximum  height  of  77  inches  for  all 
single  pallets,  the  Postal  Service  is 
promoting  consistency  in  preparation 
standards  while  ensuring  that  postal 
employees  can  handle  pallets  safely  and 
efficiently  on  all  transportation  and  at 
all  facilities,  regardless  of  office  of  entry 
or  level  of  sortation.  The  higher 
maximum  of  84  inches  for  stacked 
pallets  allows  mailers  to  take  advantage 
of  trailer  cube  capacity  for  lighter 
weight  pallets  and  allows  the  Postal 
Service  to  unstack  the  pallets  where 
necessary  to  ensure  compatibility  with 
Postal  Service  equipment, 
transportation,  or  faciUties.  The 
maximum  heights  of  77  inches  for  a 


single  pallet  and  84  inches  for  stacked 
pallets  are  adopted  in  the  final  rule. 

The  Postal  Service  has  also 
determined  to  limit  the  number  of  layers 
of  trays  of  letter  mail  to  12,  which  is 
equivalent  to  the  maximum  height  of  77 
inches  for  a  single  pallet.  Mailers  will 
need  to  monitor  their  loads  carefuUy  to 
ensure  that  fuller  trays  are  placed  on  the 
bottom  and  interspersed  nearer  the  top 
to  avoid  crushing.  As  the  height  and 
weight  of  the  pallet  load  increase,  so 
does  the  likelihood  of  the  lower  trays 
being  crushed  and  causing  the  entire 
load  to  collapse,  particularly  if  the  trays 
are  older  cardboard  managed  mail  (MM) 
trays.  U  a  mailing  consists  of  many  less- 
than-foU  trays,  mailers  should  consider 
building  loads  containing  less  than  the 
maximum  ntimber  of  layers. 

B.  Pallet  Boxes 

A  maximum  height  of  84  inches  was 
proposed  for  a  single  pallet  box  on  a 
pallet,  with  a  possible  60-inch 
maximum  height  restriction  at  some 
non-BMC  faciUties.  Two  commenters 
suggested  that  the  Postal  Service 
pubUsh  a  Usting  of  faciUties  that  cannot 
handle  the  taller  pallet  boxes  so  that 
software  developers  can  build  varying 
height  restrictions  into  their  sortation 
programs.  Ideally,  the  commenters 
preferred  that  aU  postal  faciUties  be 
modified  to  handle  pallet  boxes  that  are 
84  inches  tall  (pallet,  box,  and  mail). 
The  Postal  Service  was  in  error  when  it 
proposed  a  maximum  height  of  84 
inches  for  any  pallet  box  because  the 
pallet  unloaders  being  deployed  by  the 
Posted  Service  in  bulk  mail  centers 
(BMCs)  and  many  processing  and 
distribution  centers  (P&EXUs)  can 
accommodate  only  pallets  with  pallet 
boxes  that  do  not  exceed  a  total  height 
of  77  inches.  The  Postal  Service  must 
cut  taUer  boxes  or  otherwise  alter  them 
to  remove  the  contents  manually, 
resulting  in  slower  service  for 
customers,  additional  handlings,  and 
inefficient  use  of  newly  deployed 
mechanized  equipment.  Accordingly, 
the  Postal  Service  has  determined  to 
adopt  a  77-inch  maximum,  which  is 
also  consistent  with  the  height  of  the 
Postal-PAK  and  pallet.  Because  the 
Postal  Service  proposed  a  maximiun 
height  of  84  inches  and  some  mailers 
might  have  a  stock  of  pallet  boxes 
designed  to  meet  the  proposed 
maximum,  the  mandatory  compUance 
date  will  be  July  1, 1996,  to  aUow 
mailers  to  deplete  current  stocks  of 
these  taller  boxes. . 


n.  Pallet  Boxes 

A.  Providing  Boxes 

One  commenter  stated  that  the  Postal 
Service  should  provide  a  pallet  box  "for 
sack  mail  shippers  that  would  conform 
to  the  specifics  outlined  in  the 
revisions"  to  faciUtate  uniformity  and 
unloading  at  BMCs.  The  Postal  Service 
has  no  plans  to  purchase  additional 
equipment  to  provide  to  sack  mailers. 
The  Postal  Service  is  purchasing 
additional  trays  and  paUets,  however,  to 
meet  customer  demand  in  prep>aration 
for  implementation  of  classification 
reform. 

B.  Seciuing  Pallet  Boxes 

One  commenter  requested  that  the 
proposed  requirement  that  mailers 
secure  boxes  to  the  pallet  be  optional 
and  indicated  that  mailers  had  been 
entering  unsecured  boxes  on  pallets  for 
many  years,  without  any  negative 
comment  from  the  Postal  Service.  The 
proposed  standard  is  modified  in  the 
final  rule  to  require  securing  a  paUet 
box  to  the  pallet  only  if  the  pallet 
requires  transportation  by  the  Postal 
Service  to  move  it  from  the  entry  office 
to  another  postal  faciUty  for  distribution 
of  the  contents  and  the  weight  of  the 
mail  in  the  box  is  insufficient  to  bold 
the  box  in  place  on  the  pallet  during 
transportation  and  processing.  This 
modification  is  consistent  with  how  the 
Postal  Service  prepares  and  processes 
mail  in  its  own  Postal-PAKs  on  pallets 
and  ensures  that  pallets  can  be  loaded 
and  transported  safely  on  Postal  Service 
vehicles  and  processed  as  a  single  unit 
to  the  point  where  the  contents  are 
distributed. 

C.  Construction  of  Pallet  Boxes 

No  comments  were  received  on  the 
proposal  to  allow  mailers  to  use  pallet 
boxes  constructed  of  single-,  double-,  or 
triple-wall  corrugated  fiberboard. 
Single-wall  corrugated  fiberboard  may 
be  used  only  for  light  loads  (such  as 
Ughtweight  parcels)  that  do  not  require 
transportation  beyond  the  entry  office. 
The  Postal  Service  will  monitor 
mailings  presented  in  pallet  boxes  to 
ensure  that  the  box  construction 
maintains  its  integrity  to  the  point  of 
distribution  of  the  contents. 

ni.  Pallet  Load  Integrity 

Failure  of  pallets  to  meet  basic  DMM 
standards  negates  efforts  to  ensure  safe 
and  efficient  handUng  of  palletized 
loads.  Accordingly,  all  pallets  presented 
to  the  Postal  Service  for  acceptance, 
whether  the  pallets  are  provided  by  the 
Postal  Service  or  the  mailer,  must  meet 
the  basic  standards  in  the  DMM 
pertaining  to  pallet  labels,  physical 
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pallet  dimensioiu.  pallet  load  integrity, 
stacking,  and  miniaium/maximuni  loads 
and  heights.  The  Postal  Service  will 
consider  individual  shipments  that  are 
presented  for  acceptance  under  the 
plant-verified  drop  shipment  (PVDS) 
program  at  a  destiitation  entry  postal 
facility  to  be  bedloaded  if  the  load 
integrity  of  the  pallets  or  the  safety  of 
postal  employees  is  compromised.  Such 
loads  might  requirf  driver  unloading  or 
may  be  refused  by  the  destination 
focUity.  If  a  shipment  is  refused,  the 
mailer  or  mailer's  ^gent  who  is 
presenting  the  mail  fat  acceptance  at  the 
destination  entry  facility  has  the  option 
to  rework  the  mail  off-site  to  match  its 
original  preparation  as  verified,  then 
resubmit  it  with  the  af^vopriate 
documentation  v/hfin  the  entry  facility 
can  reschedule  tho  shipment 

The  Postal  Serviie  will  monitor  load 
integrity  of  customers'  pallets  at  mailers 
plants  when  mail  is  verified  by  on-site 
postal  personnel  aad  at  postal  facilities 
where  mAJlingii  ara  entered,  whether  at 
business  mail  entr|  units  imder  local 
verification  and  acceptance  or  a 
destination  mtry  facilities  u^ere 
mailings  are  drop  ^pped  under 
programs  such  as  PWDS.  The  Postal 
Service  may  initiafiy  notify  the 
transportation  con^pany  presenting  mail 
to  the  Postal  Servi^  for  acceptance  or 
the  mail  preparer,  or  both,  when  pallet 
load  integrity  problems  an  identified. 
The  failure  of  pallet  loads  to  maintain 
their  integrity  migkt  be  caused  by  poor 
preparation  methods  of  the  mailer  (for 
example,  the  load  exceeds  maximum 
weight  or  height  li|nits  or  the  load  is  not 
secured  to  the  pallk)  or  the  improper 
loading  and  security  of  pallets  onto  the 
transportation  used  to  move  pallet  loads 
to  postal  facilities  for  acceptance  (for 
example,  pallets  are  not  secured  with 
shoring  equipment  in  vehicles  to 
prevent  pallets  fro^  toppling  in  transit, 
or  heavier  pallets  in  stacked  onto 
lighter  pallets  and  tcrush  the  mail  on  the 
bottom). 

After  a  mailer  islnotified  of  recurring 
pallet  load  integrity  problems  and 
allowed  to  make  changes  to  improve 
load  integrity,  if  the  mailer's  methods 
still  do  not  worifL.  t|ie  mailer  will  be 
considered  nonconforming  and  required 
to  meet  the  specifications  developed  by 
Postal  Service  Engineering  for  securing 
pallets,  pallet  box  construction  and 
dimensions,  stacking  of  pallets, 
maximum  height/layers  of  trays,  and 
use  of  top  caps.  These  specifications  are 
included  in  the  DliifM  language  at  the 
end  of  this  discusidon  of  comments. 
Mailers  whose  pa$ets  continue  to  fail  to 
meet  minimum  load  integrity  levels  will 
be  suspended  froia  the  pallet  program. 
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Three  comments  were  received  from 
two  commenters  concerning  load 
integrity.  One  commenter  wanted  to 
know  how  damaged  loads  will  be 
handled,  who  will  be  notified,  whether 
the  mailer/agent  will  be  allowed  to 
rework  the  mail,  and  how  presentation 
of  damaged  loads  will  afiect  drop 
shipment  appointments.  This 
commenter  also  noted  that  "in  our 
business,  it  is  common  to  refuse  loads 
that  have  not  maintained  their  integrity. 
At  that  point,  it  is  the  shipper's  or 
carrier's  responsibility  to  see  that  the 
load  is  taken  to  an  alternative  site  for 
reworking."  This  same  commenter 
wanted  clarification  about  who  will 
determine  whether  pallets  are  properly 
prepared  to  meet  load  integrity 
standards,  at  what  point  a  mailer  will  be 
considered  nonconforming,  and 
whether  the  mailer  will  have  an  option 
to  pay  a  penalty  or  fine  at  destination 
to  nave  nonconforming  pallets  accepted 
for  time-sensitive  mailings.  The 
commenter  also  expressed  concern 
about  possible  inconsistencies  in  the 
determinations  by  different  facilities 
about  whether  a  pallet  load  meets  the 
load  integrity  standards.  The  second 
commenter  wanted  feedback  from  the 
Postal  Service  about  pallet  load  integrity 
problems,  starting  with  the  mail 
preparer  and  proceeding  to  the  owner. 
The  Postal  Service  will  initially  contact 
the  mailer  or  mailer  agent  (sudi  as  a 
transportation  company)  when  load 
integrity  problems  are  identified. 

Training  materials  will  be  distributed 
to  postal  facilities  that  accept  pallets 
from  mailers  to  ensure  consistent 
imderstanding  and  application  of  pallet 
load  integrity  guidelines  and  the 
procediu^s  that  apply  when  problems 
are  identified.  The  Drop  Shipment 
Appointment  System  (DSAS)  will  be 
used,  where  possible,  to  identify  and 
track  the  mailers  or  their  agents 
presenting  problem  pallet  loads.  The 
DSAS  wiU  also  help  to  establish  contact 
to  ensure  that  corrective  actions  are 
taken  to  improve  futiue  load  integrity. 
The  Postal  Service  will  also  work  with 
mailers  to  ensiue  that  corrective  actions 
are  taken  to  prevent  recurrence  of 
problems  and  to  provide  training  and 
other  necessary  tools  that  will 
communicate  the  responsibilities  of  all 
mailers  or  their  agents  who  create  or 
handle  mail  on  pallets. 
^    Over  the  next  few  months,  the  Postal 
Service  will  formulate  clear,  objective 
criteria  to  identify  pallet  load  integrity 
problems  and  to  establish  consistent 
feedback  mechanisms  for  notifying 
mailers  or  their  agents  when  problems 
are  identified.  Until  those  details  are 
developed,  load  integrity  will  be 
monitored  at  origin  and  destination 


postal  facilities  as  it  is  today,  feedback 
will  be  provided  to  mailers,  and  mailers 
will  be  allowed  to  improve  preparation 
methods  for  identified  problems. 
However,  during  that  interim,  mailers 
will  not  be  determined  as 
nonconforming  or  suspended  from  the 
pallet  program.  Accordingly,  the  rules 
relating  to  nonconforming  mailers  and 
suspension  will  not  take  effect  until  July 
1,1996. 

IV.  Sleeving  and  Strapping  of  Trays 

No  comments  were  received  about  the 
proposal  to  require  mailers  to  sleeve  and 
strap  trays  of  letter  mail  placed  onto 
BMC.  ASF.  SDC.  and  mixed  BMC 
pallets;  the  proposed  standards  are 
adopted  in  the  final  rule.  These 
standards  provide  an  incentive  to 
prepare  pallets  to  finer  levels  of 
sortation,  allowing  for  greater  cross- 
dock  opportunities  at  the  BMCs  and 
significant  relief  for  BMC  operations 
heavily  affected  by  imstrapped  trays.  In 
addition,  this  rule  adopts  the  proposal 
to  extend  the  current  requirement  to 
sleeve  all  trays  that  contain  letter-size 
automation  rate  mail  and  that  may  be 
processed  at  a  BMC/ASF  or  AMF/AMC 
(that  is,  mail  that  does  not  originate  and 
destinate  in  the  delivery  area  of  the 
same  SCF)  to  include  trays  containing 
nonautomation  rate  letter-size  mail. 

V.  Maximum  Pallet  Load 

One  commenter  requested 
clarification  of  how  the  proposed  2.200- 
poimd  maximum  for  pallets  applies  to 
stacked  pallets.  The  proposal  to  set 
2,200  pounds  as  the  maximum  weight- 
for  any  single  pallet  and  as  the 
maximiun  total  weight  for  stacked 
pallets  presented  to  the  Postal  Service  is 
adopted  in  the  final  rule.  When  the 
weight  of  a  single  pallet  or  a  stack  of 
pallets  is  calculated,  the  weight  of  the 
mail  and  any  tare  placed  on  the  bottom 
pallet  are  included  in  the  calculation. 

The  proposed  maximum  load  for  trays 
on  pallets  of  12  layers,  not  to  exceed 
2.200  pounds,  is  also  adopted  in  the 
final  rule. 

V7.  Minimum  Pallet  Load 

For  packages,  parcels,  and  sacks  on 
pallets,  the  final  rule  requires  mailers 
who  prepare  mail  on  pallets  to  prepare 
a  required  level  of  pallet  sortation  when 
there  are  500  pounds  of  mail  for  that 
destination  (for  example,  for  a  5-digit 
ZIP  Code  or  an  SCF).  At  their  option, 
mailers  may  prepare  pallets  for  any 
required  or  optional  level  of  sortation 
when  they  prepare  at  least  250  pounds 
of  mail  for  a  destination. 

Palletization  of  trays  of  letter-size 
mail  is  based  on  the  number  of  layers. 
Mailers  may  prepare  a  pallet  when  they 


have  from  three  to  five  layers  of  1-  or  2- 
foot  managed  mail  (MM)  or  extended 
managed  mail  (EMM)  trays.  Preparation 
of  pallets  to  required  levels  of  sortation 
is  mandatory  with  six  layers  of  trays  to 
that  destination  (for  example,  SCF 
pallets). 

For  improved  service,  the  processing 
and  distribution  manager  of  the  facility 
where  a  mailing  is  entered  may  issue  a 
Moitten  authorization  to  the  mailer, 
^  .allowing  preparation  of  5-digit  or  3-digit 

pallets  containing  less  than  the 
('faiinimiun  volume  (250  poimds  of 
'  '{)ackages,  parcels,  or  sacks  or  three 
layers  of  trays)  if  the  mail  on  those 
pallets  destinates  in  the  service  area  of 
that  facility. 

At  the  mailer's  option,  the  minimum 
voliune  used  to  determine  when  a  pallet 
is  prepared  may  vary  within  a  mailing, 
provided  that  pallets  are  prepared  to 
required  levels  of  sortation  when  there 
are  at  least  500  pounds  or  six  layers  of 
mail  to  the  destination. 

Mailers  are  reminded  that  under  the 
Postal  Service's  Guidelines  for  the 
Plant- Verified  Drop  Shipment  (PVDS) 
Program,  the  driver  must  unload  mail 
entered  at  delivery  units.  In  some 
instances,  the  driver  must  break  down 
palletized  loads  because  of  the  physical 
limitations  of  a  delivery  unit  (for 
example,  a  small  or  congested  office  that 
cannot  accommodate  large  or  stacked 
pallets). 

Vn.  Stacking  Pallets 

A.  Double-  and  Triple — Stacking 

Several  commenters  responded 
favorably  to  the  proposal  to  allow  a 
mailer  to  double-  or  triple-stack  pallets 
up  to  the  maximum  allowable  height 
and  weight  (84  incbes/2,200  pounds 
total  for  the  stacked  pallets);  this 
proposal  is  adopted  in  the  final  rule. 
Such  pallets  must  be  presented  for 
acceptance  at  the  mailer's  plant  or  a 
postal  facility  in  a  manner  that  ensures 
safe  and  efficient  unloading,  handling, 
and  transporting.  Triple-stacking  allows 
a  mailer  to  make  better  use  of 
transportation  for  drop  shipments  when 
low-weight  pallets  are  prepared. 

When  stacking  pallets,  the  mailer 
must  place  the  heaviest  pallet  on  the 
bottom  and  the  lightest  pallet  on  the  top 
to  prevent  crushing  or  other  damage  to 
mail  oh  the  bottom.  If  part  of  the  load 
is  crushed,  the  entire  load  is  likely  to 
collapse. 

B.  Securing  Stacked  Pallets  Together 

The  proposed  rule  reqtiired  that  all 
stacked  pallets  be  secured  together  with 
at  least  two  straps  at  least  Vz  inch  wide. 
Several  commenters  were  opposed  to 
this  requirement.  Two  commenters 


stated  that  they  stretchwrap  stacked 
pallets  together  and  that  the  stacked 
loads  maintain  their  integrity 
throughout  transportation  and  ' 
processing.  These  commenters  indicated 
that  stretdiwrapping  stacked  pallets  is 
consistent  with  the  stretchwrapping 
operation  in  their  plants  for  single 
pallets  and  that  a  requirement  to  strap 
or  band  stacked  pallets  would  add  an 
unnecessary  cost  to  their  operations. 

The  Postal  Service  proposed  that 
mailers  be  required  to  secure  stacked 
pallets  with  banding  or  strapping 
because  this  materisd  is  easier  to  remove 
than  stretchwrap.  Only  one  cut  per  band 
is  required  on  no  more  than  two  sides 
of  a  banded  pallet,  whereas  a 
stretchwrapped  pallet  must  be  cut 
around  all  four  sides  of  the  stacked 
pallets  to  separate  the  pallets  and  to 
insert  a  forklift  or  pallet  jack.  If  pallets 
are  triple-stacked,  the  stretchwrap  must 
be  cut  on  all  four  sides  (two  times 
between  the  bottom  and  middle  pallets 
and  between  the  middle  and  top 
pallets).  Not  only  is  this  method  time- 
consmning.  it  can  be  difficult  to  move 
aroimd  a  tall  pallet  load  in  a  full  vehicle 
in  order  to  cut  the  stretchwrap  and 
remove  the  top  pallet(s).  The 
requirement  to  strap  stacked  pallets 
together  is  adopted  in  the  final  rule.  The 
mandatory  compliance  date  is  July  1. 
1996,  to  allow  mailers  who  currently 
use  other  means  of  securing  stacked 
pallets  together  to  change  their 
preparation  methods. 

C.  Use  of  Top  Caps 

Three  commenters  raised  issues  about 
top  caps.  Under  the  proposed  rule, 
mailers  would  have  been  required  to 
top-cap  the  lower  pallets  when  pallets 
were  stacked.  Top  caps  have  been  foimd 
to  be  one  of  the  key  elements  in 
ensiuing  the  stability  of  stacked  pallets. 
However,  as  one  conunenter  noted,  the 
characteristics  of  certain  mail  can 
provide  a  flat,  stable,  and  protective 
surface  on  which  to  place  a  pallet  (for 
example,  cartons  of  books  placed  on  a 
pallet),  making  top  caps  unnecessary. 
The  Postal  Service  agrees.  Therefore,  the 
final  rule  is  modified  to  make  top  caps 
optional  on  stacked  pallets  when  the  top 
siurface  of  the  pallet  load  provides  a 
sturdy,  flat  surface  parallel  to  the  pallet 
base,  that  allows  for  safe  and  efficient 
stacking  and  for  preventing  damage  to 
mail  or  crushing  of  the  load  from  pallets 
placed  on  top.  The  Postal  Service  will 
monitor  the  preparation  of  all  stacked 
pallets,  particularly  those  that  are  triple- 
stacked,  to  ensiire  that  the  pallets  can  be 
handled  safely  and  without  damage  to 
the  mail. 

One  commenter  asked  whether  the 
Postal  Service  will  provide  top  caps. 


Although  the  Postal  Service  does  have 
a  limited  supply  of  top  caps,  it  has  no 
plans,  at  this  time,  to  provide  them  to 
mailers  on  a  general  basis.  By  limiting 
the  circumstances  under  which  top  caps 
are  required,  the  Postal  Service  expects 
mailers  to  continue  providing  their  own 
top  caps  to  ensure  the  integrity  of 
stacked  mail  loads. 

Two  commenters  indicated  that  top- 
capping  pallets  can  create  problems  for 
consolidators  who  combine  pallets  and 
move  them  closer  to  destinating  postal 
facilities.  Because  consolidators  are  not 
manufactiuing  plants,  they  do  not  have 
scrap  material  to  sue  for  top-capping 
stacked  pallets.  Mailers  who  prepare 
lightweight  pallets  that  are  likely  to  be 
stacked  by  consolidators  for  drop        * 
shipment  must  work  out  arrangements 
with  their  transportation  agents  about 
whose  responsibiUty  it  is  to  top-cap 
those  pallets.  Regardless  of  the 
arrangements,  stacked  pallets  must  be 
top-capped  when  required  to  maintain 
load  integrity. 

D.  Top  Cap  Construction 

Mailers  may  determine  the  best 
material  for  ensiuing  pallet  integrity  and 
may  use  manufactiuing  materials  that 
come  into  their  plants  as  top-capping 
material.  Mailers  must  not  use  flimsy 
paper  obtained  from  the  ends  of  paper 
rolls  or  similar  material  for  top  caps 
because  this  material,  used  alone,  can 
cause  stack  failure. 

Vm.  Securing  Single  Pallet  Loads 

Depending  on  the  characteristics  of  a 
meiil  load,  strapping  might  not  be  the 
most  effective  method  of  ensuring  load 
integrity  of  a  single  pallet  throughout 
transportation  and  mail  handling.  Loads 
can  compress  during  storage  in  a 
mailer's  plant  or  while  in  transit, 
causing  strapping  to  become  loose.  In 
those  instances,  stretchwrap  can  be 
more  effective  in  secimng  loads  on  a 
single  pallet.  Therefore,  in  the  final  nile, 
the  proposal  allowing  mailers  to  choose 
the  most  appropriate  method  of  seciuing 
a  single  pallet  load  is  adopted. 
Acceptable  methods  include  strapping 
or  wrapping  with  stretchable  or 
shrinkable  plastic  wrap. 

DC.  Pallet  Sortation  Levels 

This  final  rule  does  not  adopt  any  of 
the  proposed  changes  related  to  levels  of 
pallet  sortation,  including  the  proposed 
allowance  for  working  pallets  or  the 
elimination  of  the  "courtesy  pallet,"  by 
requiring  that  all  mailings  placed  onto 
any  pallet  be  sorted  to  the  finest  level 
of  presort.  Modified  proposed  standards 
will  be  included  in  the  Federal  Register 
notice  containing  proposed  DMM 
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language  to  implement  the  pending 
classification  refona  filing. 

The  following  re^^sions  are  made  to 
the  Domestic  Mail  Manual,  incorporated 
by  reference  in  the  Code  of  Federal 
Regulations,  See  39|CFR  part  111. 

List  of  Subjects  in  36  CFR  Part  111 

Postal  Service. 

PART111— [AMENDED] 

1.  The  authority  (Station  for  39  CFR 
part  111  OHitinues  to  read  as  follows: 

AndiMitjr:  5  U.S.C  K52(a);  39  U.S.Q  101. 
401.  403,  404.  3001-3tol-3219,  3403-3406, 
3621.3626.5001. 

2.  Revise  the  foll<^wing  sections  of  the 
Qomestic  Mail  Manjutal  as  set  forth 
below: 

EEUgibility 


E300    Thiid-ClMsMail 

•  •        •        •       • 

E333    Carrier  Route  Presort 

•  •        •        < 

3.0  PRESORT 

3.1  Qvaiifying  M^ 

•  •        *        * 

(Add  the  following  at  the  end  of  the 
current  section:] 

c.  Correctly  pres<^ed  carrier  route 
packages  that  meet  the  package 
preparation  standatds  in  M043  and  are 
sorted  to  the  appropriate  pallet  level. 

•  •        •        •  1     * 

E350    Destination  Entry  Discounts 


3.0    DEPOSIT 


3.8    Unloading  Vebides 

The  mailer  is  responsible  for  the 
unloading  of  vehicles,  subject  to  these 
conditions: 

[Add  new  3.8a  aad  redesignate 
current  3.8a  througp  3.8c  as  3.8b 
through  3.8d,  respi^ctively.  Amend 
redesignated  3.8b.]; 

a.  Postal  employees  imload  palletized 
and  containerized  loads  at  MBMCs/ 
FSFs/SCFs,  except  Ithat  the  USPS  does 
not  unload  or  permit  the  mailer  (or 
mailer  agent)  to  unload  palletized  or 
containerized  loadf  that  are  unstable  or 
severely  leaning  or  that  have  otherwise 
not  maintained  their  integrity  in  transit. 

b.  [Remove  the  second  sentence.] 


E400    Fourth-Clai 


UMI 


E416    Special  Fourth-Class  Rates 

•  *        •        •        • 

2.0    SPECIAL  FOURTH-CLASS 
PRESORT 

•  *.**'• 

2.6  Level  A 

[Revise  the  introductory  text  as  follows:] 
To  qualify  for  the  special  fourth-class 
presort  level  A  rate,  a  piece  must  be  in 
a  mailing  of  at  least  500  pieces  receiving 
identical  service,  properly  prepared  and 
presorted  imder  M404  in  full  5-digit 
sacks  or  under  M044  oa  5-digit  pallets. 
These  conditions  also  apply: 
***** 

2.7  Level  B 

(Revise  the  introductory  text  as  follows:] 
To  qualify  for  the  special  fourth-class 
presort  level  B  rate,  a  piece  must  be  in 
a  mailing  of  at  least  500  pieces  receiving 
identical  s«-vice,  properly  prepared  and 
presorted  under  M404  in  full  or 
substantially  full  btdk  mail  center 
(BMC)  sacks  or  imder  M044  on 
destination  BMC  pallets.  These 
conditions  also  apply:    . 

•  •        •        •        • 

E450    Destination  BMC/ASF  Discount 


3.0    DEPOSIT 

•  •        *        *        • 

3.8    Unloading  Vehicles 

*  *        *        •    ■■    •    - 

a.  (Revise  the  second  sentence  as 
follows:] 

*  *  *  The  USPS  does  not  unload  or 
permit  the  mailer  (or  mailer  agent)  to 
imload  palletized  or  containerized  loads 
that  are  unstable  or  severely  leaning  or 
that  have  otherwise  not  maintained 
their  integrity  in  transit. 
***** 

M    Mail  Preparation  and  Sortation 

MOOO    General  Preparation  Standards 

***** 

M030    Container  Preparation 


MaU 


M033    Sacks  and  Trays 

1.0    BASIC  STANDARDS 

***** 

[Add  new  1 .4  and  1 .5  as  follows:] 

1 .4    Sleeving  and  Strapping  of  Trays 

Except  under  1.5,  each  letter  mail  tray 
must  be  sleeved.  All  nonpalletized  trays 
of  letter  mail  that  are  transported  from 
the  mailer's  plant  to  a  BMC/ ASF  or 
AMF/AMC  on  USPS  or  mailer 
transportation  and  all  trays  placed  on 


BMC/SDC  m  mixed  BMC/SDC  pallets 
must  also  be  seoued  with  a  plastic  strap 
placed  tightly  aroimd  the  length  of  the 
tray.  The  strap  must  not  crush  the  tray 
or  sleeve.  Strapping  is  not  required  on 
trays  placed  on  pallets  prepared  to  finer 
levels  of  sortation. 

1.5    Sleeving  Exception 

When  all  pieces  in  a  mailing  originate 
and  destinate  in  the  delivery  area  of  the 
same  SCF  and  the  trays  containing  those 
pieces  are  not  to  be  processed  at  a  BMC 
or  an  AMF,  the  processing  and 
distribution  manager  may  (on  request) 
issue  a  written  authorization  to  the 
mailer  to  submit  the  mailing  in  trays 
without  sleeves. 


3.0    BASIC  STANDARDS  FOR 

TRAYS— AUTOMATION  RATES 

***** 

[Remove  current  3.6  and  3.7.) 

M040    Palletization 

M041    General  Pallet  Standards 

[Revise  1.0  through  3.0  as  follows:] 

1.0  PHYSICAL  CHARACTERISTICS 

1.1  Standards 

All  pallets  presented  to  the  USPS, 
whether  USPS-  or  mailer-provided, 
must  meet  the  standards  in  1.2  through 
1.4.  Mail  on  such  pallets  must  meet  the 
standards  applicable  to  the  class  and 
rate  claimed. 

1^    Construction 

Pallets  must  be  made  of  high-quaUty 
material  that  can  hold  loads  equal  to  a 
gross  weight  of  2,200  pounds.  Pallets 
must  measure  48  by  40  inches  and  allow 
for  four-way  entry  by  fork  trucks  and 
two-way  entry  by  pallet  jacks. 

1.3  Securing 

Except  for  pallet  boxes  under  4.3, 
loaded  pallets  of  mail  must  be  wrapped 
with  stretchable  or  shrinkable  plastic 
strong  enough  to  retain  the  integrity  of 
the  pallets  during  transportation  and 
handling. 

1.4  Nonconforming  Mailers 

The  USPS  informs  mailers  or  their 
agents  who  present  palletized  mailings, 
including  plant-verified  drop  shipment 
(PVDS),  when  their  pallets  fail  to  meet 
basic  pallet  integrity  and  safety 
standards.  After  July  1, 1996,  once  a 
mailer  is  notified  and  allowed  to  make 
changes  to  improve  load  integrity,  if  the 
mailer's  methods,  or  those  of  the 
mailer's  agent  presenting  PVDS 
mailings,  do  not  work,  the  mailer  is 
considered  nonconforming.  A 
nonconforming  mailer  must  meet  the 


specifications  for  nonconforming 
mailera  for  use  of  top  caps,  staddng  of 
pallets,  pallet  box  construction,  and 
maximum  height/layers  of  trays  in  2.0 
through  4.0-  After  July  1, 1996,  mailers 
will  be  suspended  from  the  pallet 
program  if  their  pallets  continue  to  fail 
to  meeting  the  minimum  standards  for 
load  integrity  levels. 

2.0  TOP  CAPS 

2.1  Use 

Top  caps  are  used  as  follows: 

a.  Except  under  2.1b  and  2.1c,  all 
pallets  of  sacks,  letter  mail  trays, 
parcels,  packages  or  bundles  of  mail,  or 
pallet  boxes  must  be  top-capped  if  the 
pallets  are  double-  or  triple-stacked 
when  presented  to  the  USPS  for 
acceptance. 

b.  The  top  pallet  need  not  be  top- 
capped  if  the  strapping  or  banding 
securing  the  stacked  pallets  together 
neither  damages  the  mail  on  the  top 
pallet  nor  allows  the  stack  to  shift. 

c.  Lower  pallet(s)  containing  either 
parcels  or  packages  or  bimdles  of  mail 
need  not  be  top-capped  if  the  top 
surface  of  each  pallet  load  provides  a 
sturdy,  flat  surface,  parallel  to  the  pallet 
base,  that  provides  safe  and  efBdent 
stacking  of  pallets  placed  on  top  and 
prevents  sliding  of  the  top  pallet(s), 
damage  to  the  loaded  vaail,  or  crushing 
of  the  load. 

2.2  Construction 

Any  material  may  be  used  as  a  top  cap 
if  it  provides  a  flat,  level  surface 
horizontal  to  the  base  pallet,  protects 
the  integrity  of  the  mail  below  while 
supporting  a  loaded  pallet  above,  and 
allows  easy  entry  of  a  forklift  to  remove 
the  upper  pallet(s).  Flimsy  paper  or 
fiberboard  (e.g.,  the  ends  of  paper  rolls) 
or  similar  material  is  inadequate  and 
may  not  be  used  as  a  top  cap. 

2.3  Securing 

A  top  cap  must  be  secured  to  the 
pallet  horizontal  to  the  plane  of  the  base 
pallet,  with  either  stretchvsrap  or  at  least 
two  crossed  straps  or  bands,  so  that  the 
top  cap  stays  in  place  to  protect  the  mail 
and  maintain  the  integrity  of  the  pallet 
load. 

2.4  Nonconforming  Mailera 

Nonconforming  mailers  (see  1.4)  must 
use  top  caps  on  all  pallets  of  sacks, 
letter  mail  trays,  parcels,  or  packages  or 
bundles  of  mail,  regardless  of  weight,  or 
on  pallets  containing  pallet  boxes  60 
inches  high  or  less.  Top  caps  must  be 
approximately  48  by  40  inches  and  meet 
one  of  these  construction  standards: 

a.  Five-wood  boards,  with  uniform 
edges  and  nine-leg  pallet  contact  for 
stacking. 


b.  Fiberboard  box-end  style,  with  a 
minimum  3-inch  side  and  wall  material 
of  at  least  double-wall  corrugated 
fiberboard  C  and/ or  B  flute. 

c.  Fiberboard  honeycomb  covered  on 
both  sides,  Mrith  heavy  linerboard  at 
least  V2  inch  thick. 

d.  Corrugated  fiberboard  C  flute  sheet 
covering  the  entire  top  of  the  load,  with 
standard  pallet  solid  fiberboard  comer 
edge  protectors. 

3.0  STACKING  PALLETS 

3.1  Double- or  Triple-Stacking 

Pallets  may  be  double-  or  triple- 
stacked  if: 

a.  The  combined  gross  weight  of  the 
stacked  pallets  (pallets,  top  caps,  and 
mail)  does  not  exceed  2,200  pounds. 

b.  The  heaviest  pallet  is  on  the  bottom 
and  the  Ughtest  is  on  the  top. 

c.  The  pallets  are  secured  together 
with  at  least  two  straps  or  bands  of 
appropriate  material  to  maintain  pallet 
integrity  during  transportation  and 
handling.  Stretchable  or  shrinkable 
plastic  wrap  be  used  to  secure  stacked 
pallets  together  until  July  1, 1996. 

d.  Pallets  are  top-capped  under  the 
standards  in  2.0. 

e.  The  combined  height  of  the  stacked 
pallets  and  their  loads  does  not  exceed 
84  inches. 

3.2  Nonconforming  Mailers 

Nonconforming  mailers  (see  1.4)  who 
stack  pallets  are  subject  to  the 
conditions  in  3.1,  except  that  triple- 
stacking  is  allowed  only  for  pallets  of 
parcels  and  the  combined  height  of 
stacked  pallets  may  not  exceed  77 
inches. 

4.0    PALLET  BOXES 

[Renumber  current  4.0  through  6.0  as 

5.0  through  7.0;  add  new  4.0  as  follows:] 

4.1  Use 

Mailers  may  use  pallet  boxes 
constructed  of  single-,  double-,  or  triple- 
'  wall  corrugated  fiberboard  placed  on 
pallets  to  hold  sacks  or  parcels  prepared 
under  M042,  M043.  or  MG44.  Single- 
wall  corrugated  fiberboard  may  be  used 
only  for  Ught  loads  (such  as  lightweight 
parcels)  that  do  not  require 
transportation  by  the  Postal  Service 
beyond  the  entry  office.  The  boxes  must 
protect  the  mail  and  maintain  the 
integrity  of  the  pallet  loads  throughout 
transportation,  handling,  and 
processing.  The  base  of  the  boxes  must 
measure  approximately  40  by  48  inches. 

4.2  Maximum  Height 

The  combined  height  of  the  pallet, 
pallet  box,  and  mail  may  not  exceed  77 
inches,  except  that  until  July  1, 1996, 
the  combined  height  may  be  up  to  84 


inches.  The  contents  Of  the  box  must  not 
extend  above  the  top  rim  of  the -box. 

4.3  Securing 

Pallet  boxes  must  be  seciued  to 
p>allets  with  strapping,  banding, 
stretchable  plastic,  shrinkwrap,  or  other 
material  that  ensiu^s  that  the  pallets  can 
be  safefy  imloaded  from  vehicles, 
transported,  and  processed  as  single 
imits  to  the  point  where  the  contents  are 
distributed  with  the  load  intact  if: 

a.  The  pallet  and  its  contents  are 
transported  by  the  USPS  from  the  office 
where  the  mail  is  accepted  to  another 
postal  faciUty  where  the  contents  are 
distributed. 

b.  The  weight  of  the  mail  in  the  box 
is  not  sufficient  to  hold  the  box  in  place 
on  the  pallet  during  transportation  and 
processing,  a  pallet  box  must  be  secured 
to  the  pallet  base. 

4.4  Nonconforming  Mailers 

Nonconforming  mailers  (see  1.4)  may 
use  pallet  boxes  only  if  the  boxes  are 
constructed  of  triple-wall  corrugated 
fiberboard  (C  and/or  B  flute  material) 
with  a  maximum  height  of  77  inches. 

5.0  PALLET  PREPARATION 

[Reniunber  5.3  as  5.8;  add  new  5.3 
through  5.7;  revise  renumbered  5.0  as 
follows:] 

5.1  Presort 

[Delete  the  "s"  at  the  end  of  "Pallets" 
in  the  first  sentence.] 

5.2  Minimum  Load 

In  a  single  mailing,  the  minimimi  load 
per  pallet  is  250  poimds  of  second-class, 
third-class,  or  fourth-class  packages  and 
bundles  of  mail,  parcels,  or  sacks  (or 
three  layers  of  letter  trays  of  second- 
class  or  third-class  mail),  except  that  the 
processing  and  distribution  manager  of 
the  facility  where  a  mailing  is  entered 
may  issue  a  written  authorization  to  the 
mailer  allowing  preparation  of  5-digit  or 
3-digit  pallets  containing  less  volume  if 
the  mail  on  those  pallets  is  for  the 
service  area  of  that  facility. 

5.3  Required  Preparation 

A  pallet  must  be  prepared  to  a 
required  level  of  sortation  when  there 
are  500  pounds  of  second-,  third-,  or 
fourth-class  packages,  bimdles,  sacks,  or 
parcels  (or  six  layers  of  letter  trays  of 
second-class  or  third-class  mail). 

5.4  Maximum  Weight 

The  maximiun  weight  (mail  and 
pallet)  is  2,200  pounds  for  a  single 
pallet. 
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5.5  Maximum  Height 

The  combined  height  of  a  single  pallet 
and  its  load  may  nbt  exceed  these 
limits: 

a.  A  maximum  qf  77  inches  for 
packages,  bundlesi  parcels,  sacks,  or 
fiberboard  pallet  boxes  and  their 
contents  (sacks  or  parcels)  on  pallets,: 
except  that  until  Jitly  1, 1996,  the 
maximimi  for  pallet  boxes  is  84  inches. 

b.  A  maximum  df  12  layers  of  second- 
class  or  third-class  letter  trays. 

5.6  Noiiconformtig  Mailers 

For  nonconforming  mailers  (see  1.4) 
of  letter-size  mail  m  trays,  the  combined 
height  of  a  paUet  a|id  its  load  may  not 
exceed  six  layers  df  MM  at  EMM  trays. 

5.7  Mail  on  PalMb 

Mailpieces  in  tr^ys,  padcages, 
bundles,  and  sack4  must  be  prepared 
under  the  standards  applicable  to  the 
class  of  mail  and  rate  claimed. 

•        ••••- 

M042    Second-ClMa  Mail 


4.0    PREPARING  PALLETS  OF 
PACKAGES  OR  BllJNDLES 

[Remove  current  4;1;  renimiber  4.2 
through  4.5  as  4.1  through  4.4.  Amend 
renumbered  4.4  asi  follows:] 


4.4    Sacking        I 

[In  the  first  sentente.  change  "4.3"  to 


*4.2."1 


'ALLETSOF 


5.0    PREPARING 
COPALLETIZED  flLAT-SIZE 
PUBUCATIONS 

[Rfflnove  current  5i3;  renumber  5.4 
through  5.10  as  5.3  through  5.9.  Amend 
renuml>ered  5.5  aqd  5.8  as  follows:] 


5.5    Sacking 

[In  the  first  sentente,  change  "under 
5.4"  to  "under  5.3*"] 


5.8    Documentatibn 

*  •  *  0   j  • 

d.  [Remove  "/63b."] 
*        •        •        •        • 

[Revise  the  headinjg  of  6.0  as  follows:] 

6.0    PREPARING  PALLETS  OF  SACKS 
OR  TRAYS 

[Remove  current  6^1;  renumber  6.2 
through  6.4  as  6.1  through  6.3.  Amend 
renumbered  6.2  and  6.3  as  follows:] 


M 


62    Presort  and  labeling 

Presort  sequenci  and  labeling: 


a.  5-digit  (required  for  sacks,  optional 
for  trays);  use  destination  of  packages 
for  Line  1. 

b.  Multicoded  city  (optional);  use 
LOOl  for  Line  1. 

c.  3-digit  (required  for  sacks,  optional 
for  trays);  use  L002,  Column  A,  for  Line 
1. 

d.  SCF  (required);  use  L002,  Column 
B,  for  Line  1. 

e.  SDC  (optional);  use  L201  for  Line 
1. 

f.  Transfer  hub  (optional). 

[Revise  the  heading  of  6.3  as  follows:] 
6.3    Sacks  and  Trays 

[Revise  the  first  sentence  as  follows:] 

Mixed  states  sacks  and  residual  trays 
may  not  be  included  in  the  palletized 
portion  of  a  mailing.  *  *  * 

M043    Third-Class  Mail 


4.0    PREPARING  PALLETS  OF 
PACKAGES  OR  BUNDLES 

(Remove  current  4.1;  renumber  4.2 
through  4.6  as  4.1  through  4.5.  Amend 
renxunbered  4.5  as  follows:] 

•  •        •        *        * 

4.5    Sacking 

[In  the  first  sentence,  change  "4.3"  to 
"4.2."] 

•  •        •        •        • 

6.0  PREPARING  PALLETS  OF 
COPALLETIZED  FLAT-SIZE  MAILINGS 

[Remove  current  6.4;  renumber  6.5 
through  6.12  as  6.4  through  6.11. 
Amend  6.1  and  6.10  as  follows:] 

6.1  Standards 

[Change  "4.2  through  4.6"  to  "4.1 
throu^  4.5."] 

***** 

6.10    Sacking 

[In  the  first  sentence,  change  "4.3"  to 
"4.2."] 


7.0    PALLETIZING  MACHINABLE 
THIRD-CLASS  PARCELS 

[Remove  oirrent  7.1;  renumber  7.2 
through  7.5  as  7.1  through  7.4.  In 
renumbered  7.2  and  7.3,  change  all 
references  from  "7.2"  to  "7.1."] 

•        •        *        *        • 

8.0  PALLETIZING  THIRD- AND 
FOURTH-CLASS  MACHINABLE 
PARCELS 

[Remove  current  8.2;  renumber  8.3 
through  8.8  as  8.2  through  8.7.  In 
renumbered  8.3  and  8.4,  change  all 
references  from  "8.3"  to  "8.2";  revise 

8.1  as  follows:] 


8.1    Standards 

[Change  "4.2  through  4.6"  to  "4.1     . 
throu^  4.5."] 

•        *      '  •       *     '   * 

(Revise  the  heading  of  9.0  as  follows:] 

9.0  PREPARING  PALLETS  OF  SACKS 
OR  TRAYS 

[Remove  current  9.1;  renumber  9.2 
through  9.4  as  9.1  through  9.3.  Amend 
renumbered  9.1  and  9.2  as  follows:} 

9.1  Presort  and  Labeling 

Presort  sequence  and  labeling: 

a.  5-digit  (required  for  sacks,  optional 
for  trays);  use  destination  of  packages 
for  Line  1. 

b.  Multicoded  dty  (optional);  use 
LOOl  for  Line  1. 

c.  3-digit  (required  for  sacks,  optional 
for  trays);  use  L002,  Column  A,  for  Line 
1. 

d.  SCF  (required);  use  L002,  Column 
B,  for  Line  1. 

e.  BMC  (optional);  use  L705  (or  L708 
for  BMC/ASF  if  DBMC  rate  is  claimed) 
for  Line  1. 

9.2  Line2 

(Change  "9.2"  to  "9.1"  at  the  end  of  the 
section.] 

9.3  Remaining  Sacks  and  Trays 

All  sacks  and  trays  remainii^  after  all 
pallets  are  prepared  may  be  presented 
with  the  palletized  mailing  (on  the  same 
mailing  statement),  if  the  sacks  or  trays 
are  segregated  from  the  palletized 
portion  of  the  mailing. 

M044    Fourth-Class  Mail 


3.0    PREPARING  PALLETS  OF 
PACKAGES 

[Remove  current  3.1;  renumber  3.2 
through  3.5  as  3.1  through  3.4.] 

***** 

4.0    PREPARING  PALLETS  OF 
MACHINABLE  PARCELS 

[Remove  4.1;  renimiber  4.2  through  4.6 
as  4.1  through  4.5.] 

***** 

4.2    Line  2 

[Change  "4.2"  to  "4.1"  at  the  end  of  the 
section.] 

***** 

5.0  PREPARING  PALLETS  OF 
SPECIAL  FOURTH-CLASS  PRESORT 

[Remove  5.1;  renimiber  5.2  and  5.3  as 

5.1  and  5.2.] 


5.2    Line  2 

[Change  "5.2"  to  "5.1"  at  the  end  of  the 
section.] 


MOW    Automation-Compatible  Flats 

•        •        *        •        • 

2.0    PACKAGE  PREPARATION 

plenumber  2.1  as  2.0  and  remove  the  2.1 
section  heading:  remove  2.2.] 

***** 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
(FR  Doc  95-30989  Filed  12-20-95;  8:45  am] 
muMta  oooc  mo-ii-M 

Environmental  Protection  Agency 

40CFRPart52 
[QA-^27-1-7186a:  FRL-5320-3] 

Approval  and  Promulgation  of 
Implementation  Plana  Georgia: 
Approval  of  Revlsione  to  Georgia 
Regulationa 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  revision 
to  the  Georgia  State  Implementation 
Plan  (SIP).  On  May  5, 1994,  the  Georgia 
Environmental  Protection  Division 
submitted  regulations  391-3-21-.01 
through  .11  establishing  a  Clean  Fuel 
Fleet  program.  These  rules  became 
efiiective  on  May  22, 1994. 
DATES:  This  final  rule  will  be  effective 
February  20, 1996,  unless  adverse  or 
critical  comments  are  received  by 
January  22, 1996.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Benjamia 
Franco,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Air  and  Radiation  Docket  and  Information 

Center  (Air  Docket  6102),  U.S. 

Environmental  Protection  Agency,  401  M 

Street,  SW,  Washington,  DC  20460. 
Environmental  Protection  Agency,  Region  4 

Air  Programs  Branch,  345  Courtland  Street 

NE,  Atlanta,  Georgia  30365. 
Georgia  Environmental  Protection  Division, 

4244  International  Parkway,  Suite  120, 

Atlanta,  GA  30354. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  Franco,  Regulatory  Planning 


and  Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  k  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365.  The  telephone  numbw  is  404/. 
347-3555  x-4211.  Reference  file  GA27- 
l-7186a. 

SUPPLEMENTARY  INFORMATION:  Section 
246(a)  of  the  1990  Qean  Air  Act  (CAA) 
requires  ozone  nonattainment  areas 
classified  serious  and  above  to 
implement  a  Clean  Fuel  Fleet  (CFF) 
program.  The  program  is  designed  to 
introduce  lower-emitting  vehicles  into 
centrally  fueled  fleets  in  ozone 
nonattainment  areas  classified  as 
serious.  By  choosing  to  introduce  clean 
fuel  vehicles  in  centrally  fueled  fleets. 
Congress  focused  on  vehicle  operators 
that  often  have  more  control  over  their 
source  of  fuel  than  does  the  general 
public.  Additionally,  the  central  control 
which  operators  maintain  over  their 
vehicles  simplifies  the  issues  related  to 
vehicle  maintenance  and  refueling. 
Finally,  because  fleet  vehicles  typically 
travel  more  miles  and  are  replaced  more 
frequently  than  non-fleet  vehicles,  they 
offer  a  greater  opportunity  to  improve 
air  quality,  on  a  per-vehicle  basis  and  in 
a  more  timely  manner,  than  potentially 
could  be  achieved  by  concentrating  on 
a  similar  number  of  non-fleet  vehicles. 

The  Georgia  Department  of  Natural 
Resources  adopted  on  April  29, 1994, 
Regulations  391-3-21-.01  through  .11 
establishing  a  CFF  program.  The 
program  will  be  required  in  the  counties 
of  Cherokee,  Clayton,  Cobb,  Coweta, 
Dekalb,  Douglas,  Fayette,  Fulton, 
Forsyth,  Gwinnett,  Henry,  Paulding  and 
Rockdale.  Fleets  of  10  or  more  vehicles 
that  are  centrally  fueled  or  capable  of 
being  centrally  fueled  and  operated  in 
the  above  counties  are  required  to 
include  in  their  new  vehicle  purchases 
a  certain  percentage  of  clean  fueled 
vehicles  (CFV).  A  CFV  is  one  which 
meets  any  one  of  the  three  sets  of 
exhaust  emission  standards.  The 
emission  standards  and  the  vehicles 
which  meet  them  are  referred  to  as  low 
^emission  vehicles  (L£V),  ultra  low 
emission  vehicles  (ULEV),  and  zero 
emission  vehicles  (ZEV). 

Vehicles  weighing  26,000  lbs.  or  less 
will  count  towards  the  requirement.  The 
purchase  must  start  with  1998  model 
year  vehicles.  The  phase-in  schedule  for 
vehicles  weighing  up  to  8,500  lbs.  Gross 
Vehicle  Wei^t  Rating  (GVWR)  is:  30 
percent  Model  Year  1998,  50  percent 
Model  Year  1999,  70  percent  Model 
Year  2000  and  after.  "Hie  phase-in 
schedule  for  vehicles  weighing  above 
8,500  lbs  GVWR  is:  50  percent  Model 
Year  1998,  50  percent  Model  Year  1999, 


50  percent  Model  Year  2000  and  after. 
The  following  vehicles  are  exempted 
from  these  requirements:  moto'  vehicles 
for  lease  or  rental  to  the  general  public, 
dealer  demonstration  vehicles  that  are 
used  solely  for  the  purpose  of  promoting 
motor  vehicle  sales,  emergency  vehicles, 
laiw  enforcement  veliicles,  nonroad 
vehicles  [tana  and  construction 
vehicles),  vehicles  garaged  at  a  personal 
residence  and  not  being  centrally 
fueled,  and  vehicles  used  for  motor 
vehicle  manufacturer  product 
evaluations  and  tests. 

Reflation  391-3-21.08  esUbUshes  a 
credit  program  in  order  to  help  fleets 
meet  the  CFF  program  requirements. 
Credits  can  be  generated  by  three  ways: 

(1)  By  purchasing  CFVs  prior  to  1998, 

(2)  by  purchasing  extra  or  exempted 
CFVs,  and  (3)  by  purchasing  CFVs  with 
stricter  emissions  standards  such  as 
ULEV  and  ZEV.  These  credits  can  only 
be  used  in  the  designated  nonattainment 
area.  Credits  can  be  used  towards  foture 
purchases  or  can  be  sold  or  traded  to 
other  operators.  The  Georgia 
Environmental  Protection  Division 
(GAEPD)  will  keep,  approve  and  track 
all  credits. 

Final  action 

The  EPA  is  approving  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  antioipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubhcation,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  v«ll  be  effective  February  20, 
1996,  unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time,  ff  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  February  20, 1996. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15,  1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements. 


UMI 
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Under  Section  307(b)(1)  of  the  Act.  42 
U.SXl  7607  (bMD,  pfljations  for  judicial 
review  of  this  action  tnust  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  Pebruary  20, 
1996:  Filing  a  petitiofi  for 
reccmsideration  by  tl^  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  fat  purposes  of  judicial 
review  nor  does  it  expend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  diall  not 
postpcme  the  effisctivtoess  of  such  rule 
or  action.  This  actiod  may  not  be 
challenged  later  in  proceedings  to 
enfioroe  its  requiremonts.  (See  secti(Mi 
307(b)(2)  of  the  Act.  «2  U.S.C.  7607 

^M2)).       ^     ,   i      ,      .^  , 
This  action  has  be#n  classified  as  a 

Table  3  acticm  for  si^iature  by  the 

Regional  Administrator  under  the 

procedures  published  in  the  Federal 

Register  on  January  19, 1989  (54  FR 

2214-2225).  as  revised  by  a  July  10, 

1995  memorandum  (t>m  Mary  Nichols, 

Assistant  AdministrftcM'  for  Air  and 

Radiation.  The  Office  of  Management 

and  Budget  (OMB)  has  exempted  this 

regulatory  action  from  Executive  Order 

12866  review. 

Nothing  in  this  action  shall  be 

construed  as  permitljing  ot  allowing  or 

establishing  a  precedent  for  any  future 

request  for  a  revision  to  any  State 

Implementation  Plan.  Each  request  for 

revisi(Hi  to  the  St^  Implementation 

Plan  shall  be  consraered  separately  in 

light  of  specific  techiiical,  economic, 

and  enviroiunental  factors  and  in 

relation  to  relevant  ^tutwy  and 

Tilatory  requirements, 
nder  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  ov^r  populations  of 
less  than  50,000. 

SIP  Actions 

SIP  approvals  unier  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  reqilirements,  but 
simply  approve  requirements  that  the 
State  is  already  impiosing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  nevf  requirements,  I 
certify  that  it  does  dot  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relatidnship  under  the 
CAA,  preparation  oJT  a  regulatory 
flexibility  analysis  would  constitute 


Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  hase  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EJ'J\..  427 
U.S.  246,  256-66  (S-Q.  1976):  42  U.S.C 
section  7410(a)(2)  and  7410(k)(3). 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  ot  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  State 
Implementation  Plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section  246 
of  the  Clean  Air  Act.-  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  sector  to  perform 
certain  duties.  To  the  extent  that  the 
rules  being  approved  by  this  action  will 
impose  no  new  requirements;  such 
sources  are  already  subject  to  these 
regulations  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  locd,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

List  of  Snbiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  29, 1995. 
Patrick  M.  Tobin. 
Acting  Beffonal  AdBiinistrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART52-(AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AutluMity:  42  U.S.C  7401-7671q. 

Suljpart  L— Georgia 

2.  Section  52.570  is  amended  by 
adding  paragraph  (c)(48)  to  read  as 
follows: 


SS2.570   ktantlflcaflon  of  plan. 

•        •       •       '•        *'■ 

(c)  •  •  • 

(48)  Clean  Fuel  Fleet  program 
submitted  to  EPA  by  the  Georgia 
Department  of  Natural  Resources  on 
May  5, 1994. 

(i)  Incorporation  by  reference. 

(A)  Addition  of  Reflations  391-3- 
21-.01,  "Definitions."  391-3-21-.02. 
"Covered  Area."  391-3-21-.03. 
"Covered  Fleet  Operators."  391-3-21-'- 
.04,  "Covered  Fleet  Vehicles,"  391-3- 
21-.05,  "Determination  of  Capable  of 
Being  Centrally  Fueled,"  391-3-21.06, 
"Purchase  Requirements,"  391-3-21.07. 
"Emission  Standards."  391-3-21.08, 
"Credit  Program."  391-3-21.09. 
"Transportation  Control  Exemptions." 
391-3-21.10.  "Requirements  for  Fuel 
Providers."  391-3-21-.il. " 
Enforcement"  which  became  eSective 
on  May  22. 1994. 

(ii)  Other  material.  None. 

(FR  Doc.  95-31038  Filed  12-20-95;  8:45  am) 
BILUNG  OOOE  WM>-MM> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7177 
[AK-032-1430-01;  A-061697.  AA-46669I 

Withdrawal  of  Public  Land  for  the 
Glacier  Loop  Administrative  Site; 
Revocation  of  Secretarial  Order  dated 
December  31, 1941;  Alaska 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION!  Public  Land  Order. 

summary:  This  order  withdraws  22.51 
acres  of  public  land  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  location  and  entry 
under  the  mining  laws,  for  a  period  of 
20  years  for  the  Department  of 
Agricultiue,  Forest  Service,  to  protect 
the  Glacier  Loop  Administrative  Site. 
The  land  has  b^n  and  will  remain 
closed  to  mineral  leasing  as  it  is  located 
within  an  incorporated  city  (30  U.S.C. 
181  (1988)).  This  order  also  revokes  in 
its  entirety  a  Secretarial  order  as  it 
aHects  27.06  acres  of  public  land 
withdrawn  for  use  by  the  Federal 
Aviation  Administration  as  Air 
Navigation  Site  No.  173.  The  land  is  no 
long«'  needed  for  the  purpose  for  which 
it  was  withdrawn.  The  public  land  that 
will  not  be  withdrawn  for  use  by  the 
Forest  Service  will  be  subject  to  the 
terms  and  conditions  of  Public  Land 
Order  No.  5180,  as  amended,  and  any 
other  withdrawal  of  record. 
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EFFECTIVE  DATE:  December  21. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robbie  J.  Havens.  BLM  Alaska  State 
Office.  222  W.  7th  Avenue.  No.  13. 
Anchorage.  Alaska  99513-7599. 907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  and  by  Section  17(dKl)  of 
the  Alaska  Native  Claims  Settlement 
Act.  43  U.S.C.  1616(d)(1)  (1988).  it  is 
ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  Mrithdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)),  for 
protection  of  the  Glacier  Loop 
Administrative  Site: 

Copper  River  Meridian 

Located  within  T.  40  S.,  R.  66  E.,  described 
as  U.  S.  Survey  No.  3758.  Lot  1-3. 
The  area  described  contains  22.51  acres. 

2.  The  Secretarial  Order  dated 
December  31, 1941,  which  withdrew 
public  land  for  Air  Navigation  Site  No. 
173,  is  hereby  revoked  as  it  affects  the 
following  described  land: 

Copper  River  Meridian 

Located  within  T.  40  S.,  R.  66  E.,  described 
as  U.  S.  Survey  No.  3758,  Lot  1-2  and  Lot 
1-3. 

The  area  described  contains  27.06  acres. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  imder  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  imder  the  mining  laws. 

4.  This  withdrawal  will  expire  20 
years  fit>m  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 


1976, 43  U.S.C  1714(f)  (1988),  tiie 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

5.  The  portion  of  the  area  that  is  not 
withdrawn  for  the  Forest  Service,  as 
described  in  paragraph  2,  will  be  subject 
to  Public  Land  Order  No.  5180,  as 
amended,  and  any  other  withdrawal  of 
record. 

Dated:  December  8, 1995. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interim: 
(FR  Doc  95-30997  Filed  12-20-95;  8:45  am] 
BiLUHa  coot  4»^»^A^ 


43  CFR  Public  Land  Order  7178 
(CO-936-1430-01;  COC-66149] 

Withdrawal  of  National  Forest  System 
Land  for  Aspen  Highlands  Ski  Area; 
Colorado 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
3,333.34  acres  of  National  Forest  System 
land  fitun  mining  for  50  years  to  protect 
recreational  resources  and  facilities  at 
the  Aspen  Highlands  Ski  Area.  This 
land  has  been  and  remains  open  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  land 
and  to  mineral  leasing. 
EFFECTIVE  DATE:  December  21, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  Nationd  Forest 
System  land  is  hereby  withdrawn  from 


location  and  entry  imder  the  United 
States  mining  laws  (30  U.S.C  Ch.  2 
(1988)).  for  the  Forest  Service  to  protect 
facilities  and  resources  at  the  Aspen 
Highlands  Ski  Area: 

White  River  National  Forest 

Sixth  Principal  Meridian 

T.  10  S.,  R.  85  W., 
Sec  15,  SEi/tSBVi: 
Sec  22.  lots  1,  2,  3, 4,  and  5,  E'y^SW%,  and 

SBV«; 
Sec  23,  lots  1, 2,  3, 6,  7. 8,  and  9; 
Sec.  26.  lots  3. 4,  5, 10,  and  11, 

SW'ANW'A.  and  N'/iSWV«; 

Sec  28,  E^AE^/b: 

Sec  33,  B'A  and  B^/iWA; 

Sec  35,  lot  10.  WVjNWV«.  SPaNW'A,  and 
SWV4. 

T.  11  S..  R  85  W.. 

Sec  2,  N'AN'ANW'A; 

Sec  3,  N'/iN>/U»I'/i; 

Sec  4.  N'/iN>/tNEV4  and  N'/iNE^ANWA. 

The  area  described  contains  3,333.34  acres 
of  National  Forest  System  land  in  Pitkin 
County. 

2.  The  withdrawal  make  by  this  order 
does  not  alter  the  applicabihty  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  imder 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(0  (1988),  tiie 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  December  8, 1995. 
Bob  Annstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  95-30998  Filed  12-20-95;  8:45  am) 
BHJJNO  CODE  4»tO-«»-P 
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Tbis  section  of  the  FEOI -RAL  REGISTER 
contains  notices  to  ttw  puMc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
pupose  of  these  noticed  is  to  give  inteiesled 
pefsons  an  opportunity  t>  pertidpote  in  the 
nie  rraldng  prior  to  the  adoption  of  the  fnai 
rules. 

I 

DEPAimiEMT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currenqf 

12  CFR  Parts  land  ' 
[DoctotNa  96-34 
RmiS67-AB37 

btveetment  SecuTftl4e 

AGENCY:  Office  of  the  Comptroller  of  the 

Cuirency.  Treasiuy. 

action:  Notice  of  prdposed  rulemaking. 

summary:  The  Offica  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
clarify  and  update  its  rules  that 
prescribe  the  standaids  imder  which 
national  banks  may  ^iirchase,  sell,  deal 
in,  and  underwrite  sscurities.  This 
proposal  is  part  of  the  OCC's  Regulation 
Review  Program,  a  project  designed  to 
review  comprehensively,  modernize 
and  simplify  OCC  regulations  and 
reduce  xmnecessary  regulatory  burdens. 
The  proposed  revisions  re<»gBni2e  the 
regulation  by  pladng  related  subjects 
together,  clarify  areas  where  the  rules 
are  imclear  and  conAising,  and  update 
various  provisions  to  address  market 
developments  and  to  incorporate 
significant  OCC  interpretations,  judicial 
decisions  and  statutory  amendments. 
DATES:  Comments  n^ust  be  received  by 
February  20. 1996. 
ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
250  E  Street,  SW.,  Washington,  DC 
20219.  Attention:  D<)cket  No.  95-34. 
Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location.  In  addition,  comments 
may  be  sent  by  facsimile  transmission  to 
FAX  number  202/874-5274  or  by 
electronic  mail  to 

REG.CCHS4MENTS@0CCTREAS.GOV. 
FOR  FURTHER  INFORKl^TION  CONTACT:  Kay 
Bondehagen,  Special  Assistant  to  the 
Deputy  Chief  Counsel  (202)  874-5200; 
Stuart  Feldstein,  Senior  Attorney. 
Legislative  and  Regulatory  Activities 
Division  (202)  874-5090;  Lee  Walzer. 
Senior  Attorney,  Secimties  and 


Coiporate  Practices  Division,  (202)  874- 
5210;  Lisa  Lintecum,  Director,  Fiduciary 
Activities,  (202)  874-5419. 

SUPPLEMENTARY  INFORMATION: 

Backgronnd 

OCC  Regulation  Review  Program 

The  0<X  is  proposing  to  revise  12 
CFR  part  1  pursuant  to  its  Regulation 
Review  Program.  Pursuant  to  this 
Program,  the  OCC  is  reviewing  all  its 
rules.  Rules  that  are  not  necessary  to 
protect  against  unacceptable  risks,  that 
do  not  support  equitable  access  to 
banking  services  for  all  consvmiers  or 
that  are  not  needed  to  accomplish  other 
statutory  responsibilities  of  the  OCC 
will  be  revised  or  eliminated. 

Where  risks  are  meaningful  and 
regulation  is  appropriate,  rules  willbe 
examined  to  determine  if  they  achieve 
their  purpose  at  the  least  possible  cost. 
The  OCC  also  recognizes  that  one  source 
of  regulatory  cost  is  the  failure  of 
regulations  to  provide  clear  guidance 
because  they  are  difficult  to  follow  and 
understand.  Hierefbre.  an  important 
ccMnponent  of  the  Regulation  Review 
Program  is  to  revise  regulations,  where 
appropriate,  to  improve  clarity  and 
better  communicate  the  standards  that 
the  rules  are  intended  to  convey. 

Investment  Securities  Limitations 

Most  of  the  limitations  on  the  ability 
of  national  banks  to  purchase,  sell,  deal 
in,  and  underwrite  seciirities  trace  to  the 
Banking  Act  at  1933.  Section  16.  Public 
Law  73-66, 48  Stat.  184  (codified  as 
amended  at  12  U.S.C.  24  (Seventh) 
(1933)).  More  recently,  the  Secondary 
Mortgage  Market  Enhancement  Act  of 
1984  (SMMEA) '  and  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(RCDRI  Act)  2  removed  quantitative 
limits  on  national  banks'  purchases  of 
certain  types  of  mortgage-  and  small 
business-related  seciirities,  subject  to 
any  regulations  prescribed  by  tbe  OCC. 

Although  the  OCC  has  revised  part  1 
a  number  of  times  since  the  early  1960s, 
the  current  version  still  contains  many 
provisions  dating  from  1963.  See  28  FR 
9916  (1963).  The  OCC  revised  part  1  in 
1971,  adding  the  distinctions  among 
"Type  I  security,"  "Type  n  security" 


'  Sec.  lOS(c),  Pub.  L.  98-140,  Title  1. 98  Stat.  1691 
(codified  as  amended  at  12  U.S.C  24  (Seventh) 
(1984)). 

I  Pub.  L.  103-325. 108  Stat  2160  (1994). 


and 'Type  in  security."  See  36  FR  6737 
(1971).  Guidelines  were  added  to  the 
part  in  1982.  See  47  FR  5701  (1982).  The 
OCC  revised  part  1  again  in  1989 
principally  to  reflect  amendments  to  12 
U.S.C.  24  (Seventh)  by  adding 
obligations  of  the  Afirican  Development 
Bank  and  Inter-American  Investment 
Corporation  to  flie  description  of  Type 
n  securities.  See  54  FR  1333  (1989).  To 
reduce  regulatory  burden,  the  OCC  also 
amended  part  1  in  1993  to  eliminate  a 
requirement  that  a  national  bank 
maintain  certain  information  for  a 
specified  period  of  time  to  demonstrate 
prudence  in  making  determinations  and 
carrying  out  securities  transactions.  See 
58  FR  27443  (1993).  The  OCC  tended  to 
graft  these  changes  onto  the  previous 
regulatory  framework,  resulting  in  a 
sometimes  confusing  combination  of 
definitions  and  restrictions. 

The  OCC  did  not  amend  part  1  to 
reflect  the  statutory  change  resulting 
from  the  enactment  of  SMMEA  in  1984. 
Nor  have  changes  been  made  to  the  rule 
to  reflect  significant  judicial  decisions 
and  interpretations  of  the  OCC. 

Proposal 

This  proposal  modernizes  the  rules  in 
part  1  and  furthers  the  goals  of  the 
OCC's  Regulation  Review  Program.  In 
order  to  make  part  1  more  accessible 
and  comprehensive,  the  proposal 
restructures  many  sections  of  the  rule. 
The  proposal  also  updates  the  rule  to 
incorporate  statutory  changes  to  12 
U.S.C.  24  (Seventh),  judicial  decisions 
and  long-standing  OCC  interpretations. 
The  following  discussion  identifies  and 
explains  the  significant  proposed 
changes.  The  OCC  requests  comments 
on  all  aspects  of  this  proposal,  and,  in 
addition,  requests  specific  comments  on 
certain  changes  that  are  highlighted. 
The  OCC  also  welcomes  any  additional 
comments  relevant  to  this  proposal.  A 
table  summarizing  the  areas  where 
changes  are  proposed  is  set  forth  at  the 
end  of  this  preamble. 

Authority,  purpose,  and  scope  (section 
1.1) 

The  proposal  consolidates  the  current 
"Scope  and  application"  section  (§  1.2) 
with  the  "Authority"  section  (§  1.1).  The 
sections  are  substantially  condensed  to 
eliminate  redimdant  and  unnecessary 
language. 

Tne  limitations  set  forth  in  part  1 
apply  to  national  banks,  Federal 
branches  of  foreign  banks.  District  of 


Columbia  banks  and  state  banks  that  are 
members  of  the  Federal  Resrave 
System.3  This  section  further  clarifies 
that  foreign  branches  of  national  banks 
may  be  authorized  to  conduct  additional 
international  activities  pursuant  to  12 
CFR  part  211. 

Definitions  (section  1.2) 

The  proposal  substantially  revises  the 
definitions  section  to  add  several 
definitions,  updates  others,  and  brings 
the  definitions  that  currently  appear  in 
various  places  in  the  regulation  into  a 
single  section.  The  following  definitions 
have  been  added:  "investment 
company."  'Type  IV  security,"  and 
"Type  V  security."  The  definitions  of 
Type  I.  n.  and  III  securities  also  have 
been  substantially  revised  so  that  these 
types  of  securities  are  defined  by  thor 
characteristics,  not  by  the  statutory 
limitations  on  the  extent  to  which 
national  banks  may  deal  in.  underwrite, 
purchase,  or  sell  them.  No  substantive 
change  in  the  authority  of  a  national 
bank  results  from  these  revisions.  In 
addition,  as  indicated  with  various 
individual  definitions  below,  many 
definitions  are  revised  to  clarify  their 
meaning  and  to  incorporate  the  results 
of  statutory  changes,  judicial  decisions, 
and  established  OCC  interpretations.  Of 
particular  note  are  the  following 
proposed  revisions: 

Capital  and  surplus  (section  1.2(a)) 

The  proposal  defines  "capital  and 
surplus"  as  Tier  1  and  Tier  2  capital 
includable  in  risk-based  capital  imder 
the  Minimum  Capital  Ratios  in  12  CFR 
part  3.  plus  the  balance  of  a  bank's 
allowance  for  loan  and  lease  losses  that 
is  not  included  in  Tier  2  capital.  This  is 
the  same  standard  used  in  the  OCC's 
recent  revisions  to  its  lending  limit 
regulation.  See  60  FR  8526  (February  15, 
1995).  As  stated  in  the  Preamble  to  the 
new  lending  limit  rule,  60  FR  8528,  the 
OCC's  reasons  for  revising  the  definition 
of  "capital  and  surplus*'  are  to  reduce 
the  different  definitions  of  capital 
currently  used  for  various  regulatory 
purposes  and  to  use  a  well-recognized 
standard  that  banks  are  already  required 
to  calculate. 

Investment  grade  (section  1.2(d)) 

"Investment  grade"  means  that  a 
security  is  rated  in  one  of  the  top  four 
rating  categories  by  each  nationally 
recognized  statistical  rating  organization 
that  has  rated  the  security.  For  example. 


>  State  banks  that  are  membera  of  the  Federal 
Resarve  System  are  subject  to  the  same  limitations 
and  conditions  with  respect  to  the  purchasing, 
selling,  underwriting  and  holding  of  investment 
securities  and  stock  applicable  to  national  banks 
under  12  U.S.C  24  (Seventh).  12  U.S.C  335. 


if  two  nationally  recognized  statistical 
rating  organizations  rate  the  security  in 
one  of  their  top  four  categories,  the 
security  would  qualify  as  "investment 
grade"  even  if  oUier  nationally 
recognized  statistical  rating 
organizations  had  not  rated  the  security. 
However,  if  one  of  the  two  organizations 
rating  the  security  did  not  rate  the 
security  in  one  of  the  top  four 
categories,  the  security  would  not 
qualify  as  "investment  grade."  Thus, 
when  a  security  is  given  different 
ratings  by  different  nationally 
recognized  rating  organizations,  the 
lowest  rating  governs  for  purpoees  of 
this  definition. 

Investment  security  (section  1.2(e)) 

To  be  an  "investment  security"  under 
the  proposed  definition,  a  security  must 
be  an  investment  grade  marketabks  debt 
obligation  or,  if  the  security  is  not  rated, 
it  must  be  the  credit  equivalent  of  an 
investment  grade  maricetable  debt 
obligation.  These  standards  reflect 
current  OCC  guidance  and  practice. 

The  OCC  requests  comments  on 
whether  the  r^ulation  should  describe 
more  specifically  the  characteristics  of 
securities  that  are  the  "credit  equivalent 
of  investment  grade"  securities,  and,  if 
so,  what  description  would  be 
appropriate. 

Coiamenters  also  are  requested  to 
address  whether  other  securities  with 
characteristics  functionally  equivalent 
to  a  debt  obligation  might  be  classified 
as  an  "investment  security." 

Marketable  (section  1.2(f)) 

This  proposed  definition  attempts  to 
rely  on  more  objective  standards  than 
the  current  definition  of  "marketable." 
Currently,  a  marketable  security  is 
defined  in  §  1.5(a)  as  one  that  "may  be 
sold  with  reasonable  promptness  at  a 
price  which  corresponds  reasonably  to 
its  fair  value."  The  proposed  definition 
places  more  emphasis  on  indicatora  of 
a  ready  market  for  a  security  rather  than 
a  prediction  of  whether  the  security  can 
be  sold  quickly  at  a  particular  price.  As 
proposed,  marketable  securities  include: 
(1)  Securities  registered  under  the 
Securities  Act  of  1933  (the  Securities 
Act),  15  U.S.C.  77a  et  seq.;  (2)  certain 
government  securities  and  municipal 
revenue  bonds  not  required  to  be 
registered  imder  the  Securities  Act;  and 
(3)  investment  grade  securities  sold 
pursuant  to  SEC  Rule  144A,  17  CFR 
230.144A. 

SEC  Rule  144A  provides  a  "safe 
harbor"  exemption  &t)m  the  registration 
requirements  of  the  Securities  Act  for 
resides  of  privately  offered  or 
"restricted"  securities  to  qualified 
institutional  buyers.  The  rationale  for 


treating  securities  that  qualify  under 
SEC  Rule  144A  as  readily  marketable  is 
that  they  may  be  sold  without  the  need 
to  prepare  and  receive  SEC  clearance  of 
a  registration  statement  used  in 
connection  with  the  sale.  There  may  be 
a  situation,  however,  based  upon  the 
particular  security,  when  the  security  is 
not  necessarily  immediately  sellable. 

The  OCC  requests  comments 
regarding  whether  this  definition  of 
"marketable"  is  sufficiently  inclusive, 
particularly  regarding  other  exemptions 
under  the  Securities  Act,  such  as  the 
statutory  nonpublic  offering  exempticm. 
that  en£i}le  a  seller  to  sell  a-securify 
promptly  at  market  or  fair  value,  and 
whether  the  definition  is  appropriately 
inclusive  of  foreign  sovereign  debt. 

The  OCC  also  welcomes  comments 
regarding  alternative  definitions  of 
"marketable"  that  would  address  the 
OCC's  concerns  about  liquidify. 
Commenters  may  suggest  adopting  a 
more  general  standard,  or  retaining  the 
current  standard  whereby  a  security 
sold  with  reasonable  promptness  for  a 
price  that  reasonably  corresponds  to  its 
fair  value  is  marketable.  Commenters 
are  asked  to  address  how  the  OCC  might 
objectively  measure  such  a  standard. 

Type  I  security  (section  1.2(h)) 

As  in  the  current  rule,  the  proposal 
defines  a  "Type  I"  security  to  mean 
specified  government  securities.  The 
proposal  also  incorporates  into  the 
definition  the  key  elements  of  the 
interpretation  now  found  in  §  1.110 
regarding  securities  backed  by  the  full 
faith  and  credit  of  the  U.S.  Government. 
The  proposed  definition  is  consistent 
with  12  U.S.C.  24  (SevenUi),  which  does 
not  require  that  government  securities 
be  "marketable"  or  otherwise  qualify  as 
"investment  securities." 

Type  n  security  (section  1 .2(1)) 

The  proposal  redefines  a  "Type  U" 
security  to  mean  an  investment  security 
that  is  issued  by  certain  state, 
international  or  multilateral 
organizations,  or  that  is  otherwise  listed 
or  described  in  the  statute.  The 
definition  differs  bom  the  current  rule, 
which  describes  a  Type  n  security  both 
by  the  investment  limits  that  apply  to  it. 
and  by  examples  of  qualifying  types  of 
issuera.  The  proposed  definition  also 
includes  the  statutory  requirement  that 
this  type  of  security  must  qualify  as  an 
"investment  security."  in  addition  to 
being  issued  by  a  qualifying  type  of 
issuer. 

Type  m  security  (section  1 .2(j)) 

Part  1  currentiy  defines  a  "Type  ID" 
security  to  mean  a  security  that  "a  bank 
may  purchase  and  sell  for  its  own 
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accmmt,  subject  to  aj  10  percent 
Umitaticm.  but  may  neither  deal  in  nor 
imderwrite."  §  1.3(e).  Instead  of  definiog 
a  Type  QI  seciirity  in  this  manner,  the 
proposal  redefines  q  Type  III  security  as 
an  investment  security  that  does  not 
qualify  aa  a  Type  I.  ^I.  IV,  ox  V  security. 
Examples  of  Type  EQ  securities  include 
corporate  bonds  and  municipal  revenue 
bonds. 

Commenters  are  ariced  to  address 
whether  other  examples  of  Tyjpe  III 
securities  also  shoujd  be  specifically 
referenced  in  the  regulation.  In 
particidar.  ocHiunen^ers  are  asked  to 
address  whether  foreign  securities  that 
are  currently  eUgible  for  investment  by 
foreign  branches  of  U.S.  banks  should 
be  included  as  Type  III  securities. 

7>pe  IV  security  (seiption  1 .2(k)) 

The  substance  of  ^  "Type  IV"  security 
was  established,  althou^  not  named 
"Type  IV."  by  amendments  made  to  12 
U.S.C  24  (Seventh)  in  1984  by  SMMEA 
and  in  1994  by  the  KCDRI  Act.  The 
proposed  definition  tracks  the  statutory 
changes.  SMMEA  amended  12  U.S.C.  24 
(Seventh)  to  permit  national  banks  to 
purchase  witnout  hinitation  certain 
residential  and  conanercial  mortgage- 
related  secxuities  oftered  and  sold 
pursuant  to  section  4(5)  of  the  Securities 
Act,  15  U.S.C  77d(5).  or  residential 
mortgage-related  securities  as  defined  in 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  19)4  (the  Exchange 
Act).  15  U.S.C  78c(h)(41).  As  previously 
noted,  part  1  was  never  amended  to 
incorporate  this  1994  statutory  revision. 
The  RCDRI  Act  defkied  a  new  type  of 
small  business-related  security  in 
section  3(a)(53)(A)  of  the  Exchange  Act. 
15  U.S.C  78c(a)(53)(A).  and  added  a 
class  of  commercia]  mortgage-related 
secxuities  to  section  3(a)(41)  of  the 
Exchange  Act.  15  US.C.  78c(a)(41). 

The  amendments!  to  12  U.S.C.  24 
(Seventh)  made  by  the  RCDRI  Act 
removed  limitations  on  purchases  by 
national  banks  of  cartain  small  business- 
related  and  commercial  mortgage- 
related  securities.  The  amendments 
provide  the  OCC  aiithority  to  prescribe 
regulations  to  ensure  that  acquisitions  of 
such  securities  are  cmducted  in  a 
manner  consistent  with  safe  and  sound 
banking  practices.  The  OCC  has 
concerns  that  imdue  concentration  of 
risk  could  arise  if  a  bank  invested  in  a 
security  backed  by  p  small  number  of 
loans  or  where  oneior  a  small  number 
of  loans  represented  a  large  percentage 
of  the  assets  in  the  pool.  This  type  of 
concentration  of  risk  is  more  likely  to 
arise  with  respect  to  commercial 
mortgage-  and  small  business-related 
securities  than  with  respect  to 
residential  mortga^related  securities. 
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For  this  reason,  the  proposal  requires  a 
Type  IV  security  that  is  small  business- 
or  commercial  mortgage-related  be-fiilly 
sectued  by  interests  in  a  pool  of 
homogeneous  loans  of  numerous 
obligors.  The  definitions  of  a  Type  FV 
small  business-related  security  and  a 
commercial  mortgage-related  security 
also  require  that  the  aggregate  amount  of 
collateral  from  loans  of  any  one  obhgor 
not  exceed  5  percent  of  the  total  amount 
of  collateral  for  the  security  when  the 
security  is  issued,  in  order  to  assure 
diversification. 

In  some  instances,  such  as  the 
prepayment  of  imderlying  loans,  an 
issuer  or  trustee  may  have  the  legal  right 
to  substitute  collateral.  If  the  issuer  or 
trustee  has  the  legal  right  to  substitute 
collateral,  the  diversification 
requirement  applies  whenever  the 
issuer  or  trustee  substitutes  collateral 
throughout  the  term  of  an  issue,  rather 
than  merely  at  istsuance. 

Where  the  iasaat  or  trustee  does  not 
have  the  legal  right  to  substitute 
collateral  or  elects  not  to  exercise  the 
right,  the  diversification  requirement 
applies  only  at  issuance.  If  the 
diversification  requirement  applied 
throughout  the  term  of  an  issue  without 
ongoing  substitution  of  collateral, 
prepaj^ment  of  loans  in  the  pool  would 
reduce  the  number  of  loans  that  serve  as 
collateral  for  the  seciuity  and.  at  some 
point,  the  aggregate  amoimt  of  collateral 
from  loans  of  one  obhgor  could  exceed 
the  proposed  5  percent  limit  and  result 
in  a  violation  of  the  regulation.  Such  a 
result  would  have  the  unintended 
consequence  of  deterring  potential 
issuers  bom  securitizing  existing 
collateral. 

The  OCC  requests  comments  on 
whether  the  term  "homogeneous  loans" 
should  be  specifically  defined.  The  CXDC 
also  welcomes  comments  on  whether 
the  proposed  requirement  for  certain 
Type  IV  and  all  Type  V  securities,  that 
the  aggregate  amount  of  collateral  from 
loans  of  any  one  obhgor  may  not  exceed 
5  percent  of  the  total  amount  of 
collateral  for  that  security,  or  some  other 
standard,  would  be  appropriate  to 
assure  adequate  divarication  of  the 
collateral. 

7>pe  V  security  (Section  1.2(1)) 

The  proposal  adds  a  definition  of 
"Type  V  security"  in  order  to  address 
separately  investment  grade  securities 
that  represent  interests  in  assets  a 
national  bank  may  invest  in  directly. 
The  definition  reflects  the  OCC's  long- 
standing interpretations  that  in  addition 
to  the  investments  specifically 
described  in  12  U.S.C.  24  (Seventh), 
national  banks  may  hold  securitized 
forms  of  assets  in  which  they  may  invest 


directly.*  In  order  to  assure  the  high 
quahty  of  this  type  of  asset-backed 
security,  however,  the  definition 
requires  that  Type  V  seciuities  be  rated 
investment  grade.  The  practical  effect  of 
the  definition  is  that  Type  V  seciuities 
are  recognized  as  high  quality  indirect 
interests  in  assets  in  which  a  national 
bank  could  invest  directly. 

A  Type  V  seciuity  also  must  be  fully 
secured  by  interests  in  a  pool  of 
homogeneous  loans  to  numerous 
obUgors.  The  definition  requires  a  pool 
of  loans  homog^ieous  as  to  type  of  loan, 
term  of  loan,  or  other  distinguishing 
characteristics,  in  order  to  fadhtate 
performance  projections  based  on  the 
common  features  of  loans  in  the  pool. 
As  an  added  safeguard  to  assiue 
diversification  of  the  collateral 
supporting  the  security,  the  definition 
requires  that  the  aggregate  amount  of 
collateral  from  loans  of  any  one  obligor 
not  exceed  5  percent  of  the  total  amount 
of  collateral  for  the  security.  Like  the 
similar  reqxiirement  for  Type  IV 
seciuities.  this  diversifics^on 
requirement  appUes  throughout  the 
term  of  the  issue  only  if  the  issuer 
exercises  a  legal  right  to  substitute 
collateral. 

Commenters  are  invited  to  address 
whether  these  standards,  which  also 
apply  to  certain  Type  IV  securities,  are 
appropriate. 

Limitations  on  dealing  in.  underwriting, 
and  purchasing  and  selling  securities 
(Section  1.3) 

The  proposal  consolidates  into  one 
section  the  provisions  regarding 
limitations  on  dealing  in,  underwriting, 
purchasing,  and  selling  different  types 
of  securities.  Proposed  §  1.3 
incorporates  portions  of  current  §§  1.4. 
"Type  I  seouities;  standards  for 
authorized  transactions;"  1.5(b). 
"Judgment  based  predominantly  upon 


*  Interprative  Letter  No.  362  (May  22. 1986). 
reprinted  in  [1985-1987  Transfer  Binder]  Fad. 
Banking  L.  Rep.  (CCH)  1 85.532  (bonds 
collateralised  by  mortgages):  Interpretive  Letter  Ma 
388  Oune  16, 1987),  reprinted  in  [1988-1989 
Transfer  Binder)  Fed.  Banking  L.  Rep.  (CCH) 
1 85,612  (inortgage4>acked  pass-through 
cartificates);  Interpretive  Letter  No.  416  (February 
16. 1988),  reprinted  in  [1988-1989  Transfer  Binder) 
Fed.  Banking  L.  Rep.  (CCH)  1 85,640  (securitized 
automobile  loans);  Inveetment  Securities  Letter  No. 
29  (August  3,  1988),  reprinted  in  [1988-1989 
Transfer  Binder)  Fed.  Banlting  L.  Rep.  (CCH) 
i  85,899  (investment  limits  for  asset -becked 
securities  consisting  of  GMAC  receivables); 
Interpretive  Letter  No.  514  (May  5, 1990),  reprinted 
in  [1990-1991  Transfer  Binder]  Fed.  Banking  L. 
Rep.  (CCH)  183,218  (securitized  mortgages); 
Interpretive  Letter  No.  540  (December  12, 1990), 
reprinted  in  [1990-1991  Transfer  Binder]  Fed. 
Banking  L.  Rep.  (CCH)  1 83,252  (securitized  credit 
card  receivables);  Security  Pacific  v.  Claike,  885 
F.2d  1034  (2d  Cir.  1989),  cert,  denied.  493  U.S. 
1070  (1900)  (national  bank  authority  to  securitin 
assets). 


reliable  estimates:"  1.6.  "Type  II 
securities;  authority  to  deal  in  and 
underwrite;"  and  1.7,  "Types  II  and  III 
securities;  limitations  on  holdings." 
Current  §  1.7(c),  "Limitations  prescribed 
in  eUgibility  rulings,"  has  been  removed 
as  unnecessary.  Current  references  to 
"prudent  banking  judgment"  have  been 
changed  to  "safe  and  soimd  banking 
practices."  The  latter  change  is 
consistent  with  the  OCC's 
implementation  of  this  requirement  and 
is  not  intended  to  change  the  appUcable 
standard.  Most  of  the  limitations  on 
Type  I,  n,  ni,  and  IV  securities  reflected 
in  this  section  are  derived  from  12 
U.S.C.  24  (Seventh). 

In  the  proposal,  the  limitations  with 
respect  to  Types  n,  ID,  and  V  securities 
are  expressed  in  terms  of  "the  aggregate 
par  value  of  the  obligations  of  any  one 
obhgor."  which  is  essentially  the 
current  approach.  The  OCC  requests 
comments  on  whether  this  is  an 
appropriate  measiue  and,  if  not, 
whether  alternative  measures  would  be 
preferable. 

Type  n  and  W. securities;  other 
investment  securities  limitations 
(Section  1.3(d)) 

As  in  current  §  1.7,  the  proposal 
provides  that  a  national  bank  may  not 
hold  Type  D  and  ID  securities  of  any  one 
obhgor  that  have  a  combined  aggregate 
par  value  exceeding  10  percent  of  the 
bank's  capital  and  surplus.  However, 
aggregation  is  not  required  with  respect 
to  industrial  development  bonds. 
Instead,  the  10  percent  limitation 
apphes  separately  to  each  security  issue 
of  a  single  obhgor  when  the  proceeds  of 
that  issuance  are  to  be  used  to  acquire 
and  lease  real  estate  and  related 
facihties  to  economically  and  legally 
separate  industrial  tenants,  and  the 
issuance  is  payable  solely  frt)m  and 
secured  by  a  first  Uen  on  the  revenues 
to  be  derived  from  rentals  paid  by  the 
lessee  under  net  noncancellable  leases. 
This  provision  incorporates  the 
substance  of  the  interpretation  that 
currently  appears  at  12  CFR  7.7570.  The 
OCC  proposes  to  remove  §  7.7570  in 
conjimction  with  this  change. 

Type  IV  securities  (Section  1.3.(e)) 

The  new  section  describing  eUgible 
Type  IV  securities  confirms  the 
authority  granted  to  national  banks  by 
SMMEA  and  the  RCDRI  Act  to  purchase 
and  sell  certain  mortgage-  and  small 
business-related  securities.  The  section 
also  reflects  OCC  interpretations 
concerning  the  authority  of  a  national 
bank  to  deal  in  obhgations  that  are  fully 
secured  by  Type  I  securities,  in  which 


national  banks  may  deal.^  These 
interpretations  reflect  the  (X;C's 
consistent  approach  of  looking  to  the 
substance  of  an  instrument,  and  not  just 
its  form,  to  determine  the  activities  a 
bank  may  conduct  in  connection  with 
the  instrument.  In  the  case  of  Type  IV 
seciuities  that  are  fully  secured  by  Type 
I  securities,  the  ultimate  source  of 
repayment  is  Type  I  securities.  The 
proposal  does  not  limit  the  categories  of 
Ty|>e  IV  securities  in  which  bai^  may 
deal,  provided  that  the  securities  are 
collaterahzed  by  Type  I  securities.  Thus, 
a  bank's  authority  to  deal  in  the 
securities  under  this  part  would  be 
determined  with  reference  to  the 
standeu-ds  that  apply  to  Type  I 
securities.  (The  ability  of  a  bank  to 
securitize  and  sell  its  loans,  including 
loans  that  quahiy  as  collateral  for  Type 
FV  securities,  is  addressed  in  §  1.3(g).) 

Type  V  securities  (Section  1.3(f)) 

The  proposal  establishes  a 
quantitative  concentration  limitation  of 
15  percent  of  a  bank's  capital  and 
surplus  for  purchases  and  sales  of  Type 
V  securities  of  any  one  obligor  (or 
certain  related  obhgors),  rather  than  the 
10  percent  limit  that  the  OCC  currently 
applies  to  asset-backed  securities  that 
qualify  as  Type  III  securities.  The  CXZC 
beheves  this  approach  is  appropriate 
because:  (1)  The  15  percent  standard  is 
the  same  level  used  for  the  basic  lending 
hmit  threshold;  (2)  the  qualitative 
standards  for  a  Type  V  security  have 
been  tightened,  so  that  Type  V  securities 
are  a  high  quality  type  of  asset-backed 
security;  and  (3)  under  certain 
circumstances  set  forth  in  §  1.4(c). 
holdings  of  Type  V  securities  of 
difl'erent  issuers  will  be  aggregated  for 
purposes  of  calculating  compliance  with 
the  15  percent  limitation.  Therefore,  the 
OCC  beheves  an  investment  limitation 
of  15  percent  of  a  bank's  capital  and 
surplus  should  not  present  undue 
investment  or  concentration  risk. 

The  OCC  sohdts  comments  on 
whether  a  higher  investment  limitation, 
such  as  25  percent  of  a  bank's  capital 
and  surplus,  would  be  sufficient  to 
prevent  excessive  concentration. 

Asset  securitization  (Section  1.3(g)) 

This  new  section  reflects  the  OCC's 
estabUshed  position  that  national  banks 
may  securitize  and  sell  their  loan  assets. 
The  ablUty  of  banks  to  sell  conventional 
bank  assets  through  the  issuance  and 
sale  of  certificates  evidencing  interests 


'  See  Interpretive  Letter  No.  514  (May  5,  1990), 
reprinted  in  [1990-1991  Transfer  Binder]  Fed. 
Banking  L.  Rep.  (CCH)  1 83,218;  Interpretive  Letter 
No.  362  (May  22,  1986),  reprinted  in  (1985-1987 
Transfer  Binder]  Fed.  Banking  L  Rep.  (CCH) 
185,532. 


in  pools  of  the  assets  provides  flexibihty 
that  can  enhance  banks'  safety  and 
soundness.^  Asset  securitization 
provides  an  important  source  of 
hquidity  by  allowing  banks  to  convert 
relatively  iUiquid  assets  into 
instruments  with  maturities  and  other 
features  that  investors  are  readily 
willing  to  purchase.  Another  important 
benefit  is  the  increased  credit  available, 
due  to  the  fact  that  a  bank  may  make 
more  loans  with  a  given  level  of  capital 
(when  the  assets  are  removed  from  the 
bank's  balance  sheet)  and  may  diversify 
its  lending  into  new  markets  without 
incurring  undue  risk.  Also,  a  bank  is 
less  dependent  on  deposits  to  fimd  its 
loans,  improving  bank  profitability, 
with  positive  impUcations  for  redudng 
bank  failure  rates  and  minimizing  draws 
on  the  deposit  insurance  funds.  TTie 
treatment  described  in  the  proposal 
•reflects  the  OCC's  long-standing 
treatment  of  national  banks'  asset  sales 
activities  as  affirmed  by  case  law.'' 


*  See,  e.g..  Remarks  tiy  Alan  Greenspan, 
Chairman,  Board  of  Governors  of  the  Federal 
Reserve  System  before  the  American  Bankers 
Association  (October  8. 1994).  See  also  Statement 
by  Donald  G.  Coonley,  Chief  National  Bank 
Examiner,  OCC  Asset  Securitization  and  Secondarv 
Markets:  Hearings  Before  the  Subcomm.  on  Policy. 
Research,  and  Insurance  of  the  Comm.  on  Banking. 
Finance  and  Urban  Aflairs,  102d  Cong.,  1st  Sess.  2- 
4  (1991),  reprinted  in  OCC  Quarteriy  journal 
(December  1991);  and  )oint  Statement  by  Richard 
Spillenkothen,  Director,  Division  of  Banking 
Supervision  and  Regulation,  Board  of  Governors  of 
the  Federal  Reserve  System,  and  Donald  H.  Wilson, 
Financial  Markets  Officer,  Federal  Reserve  Bank  of 
Chicago,  Secondary  Market  for  Commercial  Reel 
Estate  Loans:  Hearings  Before  the  Subcomm.  on 
Policy,  Research,  and  Insurance  of  the  Comm.  on 
Banking,  Finance  and  Urban  Affairs,  102d  Cong.,  2d 
Sess.  16-19  (1992),  reprinted  in  78  Fed.  Res.  Bull. 
492  (1992). 

'  See,  e.g.,  Interpretive  Letter  No.  585  (June  8. 
1992),  reprinted  in  [1992-1993  Transfer  Binder] 
Fed.  Banking  L.  Rep.  (CCH)  1 83,4Co  (securitized 
motor  vehicle  retail  installment  sales  contracts 
purchased  from  automobile  dealers);  Interpretive 
Letter  No.  540  (December  12. 1900),  reprinted  in 
[1990-1991  Transfer  Binder]  Fed.  Banking  L.  Rep. 
(CCH)  1 83,252  (securitized  credit  card  receivables 
originated  by  bank  or  purchased  from  others): 
Interpretive  Letter  No.  514  (May  5. 1990),  reprinted 
in  (1990-1991  Transfer  Binder]  Fed.  Banking  L 
Rep.  (CCH)  1 83,218  (securitized  mortgages); 
Interpretive  Letter  No.  416  (February  16. 1988), 
reprinted  in  [1988-1989  Transfer  Binder)  Fed. 
Banking  L  Rep.  (CCH)  1 85,640  (securitized 
automobile  loans):  Interpretive  Letter  No.  388  (June 
16,  1987),  reprinted  in  (1988-1989  Transfer  Binder] 
Fed.  Banking  L.  Rep.  (CCH)  1 85.612  (sale  of 
mortgage-becked  pass-through  certificates):  No 
Objection  Letter  No.  87-9  [December  16.  1987), 
reprinted  in  [1988-1989  Transfer  Binder]  Fed. 
Banking  L.  Rep.  (CCH)  1 84.038(securitization  of 
commercial  loans  originated  by  the  bank); 
Interpretive  Letter  No.  362  (May  22,  1986). 
reprinted  in  [1985-1987  Transfer  Binder]  Fed. 
Banking  L.  Rep.  (CCH)  1 85,532  (sales  of  bonds 
collateralized  by  mortgages).  Regarding  sales  of 
participations  in  pools  of  loans,  see  Letter  from 
Billy  C.  Wood.  Deputy  Comptroller,  Multinational 
Banking  (May  29.  1981),  reprinted  in  (1981-82 
Transfer  Binder]  Fed.  Banking  L.  Rep.  (CCH) 

CoBtiinisd 
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Investoie/it  company  ^ares  (Section 
1.3(h))  j 

The  proposal  pennfts  a  national  bank 
to  purdiase  and  sell  ft>r  its  own  accx>unt 
shares  of  a  registered  Investment 
company,  subject  to  two  requirements: 
Fiist,  the  investment  company's 
portfolio  must  be  conjprised  entirely  of 
assets  in  which  the  bqnk  could  invest 
directly.  Second,  the  ^ount  of  the 
bank's  investment  in  shares  of  any  one 
investment  company  is  subject  to  the 
most  stringent  investment  limitations 
applicable  to  the  underlying  seciuities 
and  loans  that  comprfae  that  investment 
company's  portfolio.  This  provision 
incorporates  OCC  intfrpre^tions 
concerning  the  authotity  of  a  national 
bank  to  hold  instnun#nts  representing 
indirect  interests  in  assets  that  the  bank 
could  invest  in  directly.  See  Banking 
Circular  220  (November  21, 1986);  An 
Examiner's  Guide  to  Investment 
Products  and  PracticQs  at  23  (December 
1992).8 

The  OCC  seeks  comments  on  whether  the 
definition  of  "investmeat  company"  should 
be  levised  to  include  liivited  partnerships 
with  fewer  then  100  invMtors,  i.e.,  a 
partneiship  that  would  not  qualify  as  an 
investment  company  within  the  meaning  of 
section  3(cKl)  of  the  favestment  Company 
Act  of  1940.  15  U.S.C.  80a-3(c)(l),  provided 
that  the  partnerships'  portfolios  consist 
solely  of  Type  1  securitias  that  the  bank  may 
purchase  and  sell  ior  its  own  account. 

Securities  held  basedi  on  estimates  of 
obligor's  performance  (Section  1.3(i)) 

Notwithstanding  the  general 
definition  of  an  investment  seciuity 
(§  1.2(e)).  the  proposal  retains  the 
flexibility  contained  In  the  ciurent  rule. 


UMI 


1 85.275:  Latter  from  Paul  M.  Homan,  Senior 
Deputy  Comptroller  for  Bank  Supervision  (February 
1. 1980),  reprinted  in  ll981i-«2  Transfer  Binder) 
Fed.  Banking  L.  Rep.  (CCH)  1 85.213:  Utter  from 
lohn  M.  MiUer.  Deputy  Chibf  Counsel  (]uly  31. 
197«),  reprinted  in  (1978-^  Transfer  Binder)  Fed. 
Banking  L.  Rap.  (CCH)  1 83^182:  Utter  from  Paul  M. 
Homan,  Senior  Deputy  Coiliptroller  for  Bank 
Supervision  (April  20, 197$),  reprinted  in  (1978-79 
Transfer  Binder)  Fed.  Banking  U  Rep.  (COfl 
1 85.167;  Utter  from  H.  )oa  Selby,  Deputy 
Comptroller  for  Operations  (Octotoer  17, 1978), 
reprinted  in  (1978-79  Transfer  Binder]  Fed. 
Banking  L.  Rep.  (CCH)  1 891144;  Utter  from  )ohn 
G.  Heimann,  Comptroller  c^  the  Currency  (May  18, 
1978),  reprinted  in  (1978-5(9  Transfer  Binder)  Fed. 
Banking  I_  Rep.  (CCH)  1  S^HS;  Utter  from  Charles 
B.  Hall,  Deputy  Comptroll^  for  Banking  Operations 
(February  14, 1978),  reprinted  in  [1978-79  Transfer 
Binder]  Fed.  Banking  I^  Mp.  (CCH)  1 85,100;  Utter 
from  Robert  Bloom,  Actingj  Comptroller  of  the 
Currency  (March  30.  1977)1  reprinted  in  [1973-78 
Transfer  Binder)  Fed.  Banl^ng  L  Rep.  (CCH) 
197,093.  Regarding  national  bank  authority  to 
securitize  assets,  see  Security  Pacific  v.  Clarke,  885 
F.2d  1034  (2d  Cir.  1989),  cirt.  denied,  493  U.S. 
1070  (1990).  I 

*  The  Federal  Reserve  B^ard  has  adopted  a 
similar  interpretation  relating  to  state  member 
banks'  investments  in  mutual  funds  that  invest  only 
in  eligible  securities.  See  1&  CFR  208.124. 


for  a  bank  to  treat  certain  debt  securities 
as  investment  securities  when  the  bank 
concludes,  on  the  basis  of  estimates  that 
the  bank  reasonably  believes  are 
reUable.  that  the  obligor  will  be  able  to 
meet  its  obligations  under  that  security. 
The  bank  may  not  hold  securities 
classified  as  investment  securities  solely 
in  reliance  on  projections  of  an  obligor's 
future  performance  that  in  the  aggregate 
exceed  5  percent  of  the  bank's  capital 
and  surplus.  The  bank  must  also  believe 
that  the  security  may  be  sold  with 
reasonable  promptness  at  a  price  which 
corresponds  reasonably  to  its  fair  value. 
This  approach  is  modeled  upon  the 
OCC's  current  nde,  which  allows  banks 
an  additional  degree  of  flexibihty  to 
determine  the  quality  of  debt 
obligations,  for  a  limited  portion  of  the 
bank's  investment  portfolio.  The  OCC 
notes  that  seciuities  representing 
interests  in  loans  made  for  commiuiity 
development  purposes  are  one  type  of 
security  that  could,  depending  upon 
their  characteristics,  be  eUgible  for 
investment  by  national  banks  under  this 
standard. 

The  CXX  requests  comments  as  to 
whether  it  should  provide  further 
clarification  of  the  standards  applicable 
to  securities  held  based  on  estimates  of 
obligor's  performance  and,  if  so.  in  v^at 
respects  clarification  is  needed. 

Calculation  of  limits  (Section  1.4) 

Proposed  $  1.4  is  new.  Paragraphs  (a) 
and  (b).  relating  to  the  calculation  date 
and  authority  to  require  more  frequent 
calculations,  are  modeled  on  provisions 
contained  in  the  OCC's  new  lending 
limit  regulation.  As  explained  in 
connection  with  the  lending  limit  rule, 
the  provision  reduces  regulatory  burden 
by  allowing  banks  to  rely  on 
information  they  already  collect  for 
their  Call  Reports  to  calculate 
compliance  with  their  lending  limits. 
The  same  reasoning  applies  to 
calculating  limits  of  banks'  securities 
holdings,  and  the  proposal  achieves  a 
consistent  approach  in  those  two  areas. 

Calculation  of  Type  ID  and  Type  V 
securities  holdings  (Section  1.4(c)) 

This  proposed  paragraph  is  a  new 
approach  to  investment  securities 
limitations  designed  to  address 
situations  where  a  bank's  investments  in 
seciuities  of  different  issuers  present 
similar  sources  of  risk,  and,  therefore, 
warrant  aggregation,  hi  calculating  the 
amount  of  its  investment  in  Type  IH  or 
Type  V  securities,  the  proposal  requires 
a  bank  to  combine  obligations  of  issuers 
that  are  related  directly  or  indirectly 
through  common  control  and  secimties 
that  are  credit-enhanced  by  the  same 
entity.  These  aggregation  rules,  which 


result  in  a  bank  being  treated  as  if  it  has 
a  greater  investment  in  the  securities  of 
one  obUgor  than  would  otherwise  be  the 
case,  apply  separately  to  Type  m  and    .. 
Type  V  securities  held  by  a  bank. 
Current  OCC  policies  already  apply 
comparable  standards  for  aggregation  of 
Type  ni  securities.  As  applied  to  Type 
V  securities,  the  aggregation  rules 
provide  important  saf^uards  in 
connection  with  the  15  pert»nt  limit 
provided  for  investments  in  Type  V 
securities.  Thus,  banks  are  given  more 
investment  flexibility  with  Type  V 
securities,  but  the  increased  investment 
authority  is  subject  to  explicit 
safeguards  to  address  risk 
concentrations. 

Comment  is  invited  regarding  other 
bases  upon  which  a  bank  should 
combine  its  holdings  when  calculating 
its  investment  in  Type  lH  or  Type  V 
securities  of  any  one  obligor. 
Specifically,  the  OCC  seeks  comments 
as  to  whether  a  bank  should  combine 
obUgations  that  are  predominately 
collateraUzed  by  loans  made  by  the 
same  originator  or  by  ori^nators  that  are 
related  directly  or  indirectly  through 
conunon  control.  In  addition, 
commenters  are  asked  to  address 
whether  and  under  what  circumstances 
an  issuer  or  affiliate  of  the  issuer  would 
provide  a  guarantee  or  other  form  of 
credit  enhancement  for  Type  V 
securities  that  could  be  a  source  of 
credit  exposure  of  the  investing  bank  to 
the  issuer  or  its  affiliate.  Comment  is 
also  invited  on  whether  the  15  percent 
investment  limitation  or  a  lower 
limitation  is  appropriate  under  these 
circumstances. 

The  OCC  is  not  at  this  time  proposing 
to  apply  an  aggregate  limit  to  a  bank's 
combined  holdings  of  Type  III  and  Type 
V  securities,  but  requests  commenters  to 
address  whether  some  form  of  an 
aggregate  limitation  should  apply  to  a 
bank's  exposure  to  a  single  obUgor. 
regardless  of  the  type  of  the  obUgation. 
For  example,  under  the  proposal,  a  bank 
could  invest  in  Type  V  securities  of  any 
one  obligor  in  an  amount  not  exceeding 
15  percent  of  the  bank's  capital  and 
surplus,  and  Type  III  securities  of  the 
same  obligor  in  an  amount  not 
exceeding  10  percent  of  the  bank's 
capital  and  surplus.  In  addition,  under 
the  lending  limit  rules,  the  bank  could 
also  make  loans  to  the  same  obligor  in 
an  amount  up  to  15  percent — or  25 
percent  depending  upon  the  collateral — 
of  the  bank's  capital  and  surplus.  Of 
course,  the  OCC  retains  the  abiUty  to 
take  action  in  connection  with 
concentrations  inconsistent  with  safe 
and  sound  banking  practices. 


Calculation  of  investment  company 
holdings  (section  1.4(d)) 

In  calculating  the  amount  of  its 
investment  in  investment  company 
shares  under  this  proposal,  a  bank  must 
use  reasonable  efforts  to  calculate  and 
combine  its  pro  rata  share  of  a  particular 
security  in  the  portfolios  of  each 
investment  company  with  the  bank's 
direct  holdings  of  securities  of  that 
issuer. 

Safe  and  sound  banking  practices; 
credit  information  required  (Section  1.5) 

The  requirement  of  "prudrait  banking 
judgment"  in  current  §  1.8  is  moved  to 
§  1.5  and  changed  to  require  banks  to 
adhere  to  "safe  and  sound  banking 
practices,"  in  addition  to  any  specific 
requirements  of  part  1.  The  OCC  vdll 
continue  its  supervision  of  national 
bank  investment  securities  activities, 
including  those  activities  covered  by  the 
changes  to  part  1,  to  ensure  that  these 
investments  are  effected  in  a  safe  and 
soimd  manner.  In  recognition  of  the 
difCarent  types  of  risks  that  may  affect 
the  quality  of  a  security,  the  proposal 
reflects  the  OCC  position  that  safe  and 
sound  banking  practices  entail 
appropriate  consideration  of  the  market, 
interest  rate,  liquidity,  legal,  and 
operations  and  systems  risks,  as  weU  as 
credit  risk,  posed  by  certain  types  of 
securities  investments.'  These  standards 
are  made  clearly  appUcable  to  all  types 
of  permissible  securities  activities  and 
holdings  described  in  §  1.3.  This  change 
also  m^es  the  language  of  part  1 
consistent  with  the  authority  of  a  federal 
banking  agency  to  institute  a  cease-and* 
desist  pnx^eeding  against  an  insured 
depository  institution  that  has  engaged 
or  is  about  to  engage  in  an  "unsafe  and 
unsound  practice."  12  U.S.C.  1818(b). 
The  "unsafe  and  unsound  practice" 
standard  is  well  recognized  by  the 
courts.  See,  e.g..  Nortijwest  National 
Bank,  Fayetteville,  Arkansas  v.  U.S. 
Department  oftiie  Treasury,  Office  of 
the  Comptroller  of  the  Currency,  917 
F.2d  1111  (8th  Cir.  1990);  Gulf  Federal 
Savings  and  Loan  v.  Federal  Home  Loan 
Bank  Board,  651  F.2d  259  (5th  Cir.. 
1981).  cert,  denied,  458  U.S.  1121 
(1982);  Groos  National  Bank  v. 
Comptroller  of  the  Currency,  573  F.2d 
889  (5th  Cir.  1978).  The  proposed 
section  also  gives  banks  additional 
flexibiUty  in  maintenance  of  records  for 
examination  purposes. 

Convertible  securities  (section  1.6) 

Proposed  §  1.6  revises  current  §  1.9  to 
clarify  the  restrictions  on  investment  in 


'  See  OCC  Banking  Circular  277,  reprinted  in  S 
Fed.  Banking  L.  Rep,  (CCH)  1 58,717  (October  27, 
1993). 


certain  convertible  securities  and  how 
banks  must  account  for  securities  that 
are  convertible  into  stock  or  have  stock 
purchase  warrants  attached. 

Securities  held  in  satisfaction  of  debts 
previously  contracted;  holding  period; 
disposal;  accounting  treatment;  non- 
speculative  purpose  (section  1.7) 

Proposed  §  1.7  contains  new 
information  in  paragraphs  (b)  "holding 
period,"  (c)  "account!]^  treatment,"  and 
(d)  "non-speculative  purpose,"  which 
embody  standards  consistent  with 
OCC's  Other  Real  Estate  Owned 
regulation,  see  58  FR  46529  (September 
2, 1993),  and  the  OCC's  related 
interpretation,  see  Interpretive  Letter 
No.  604  (October  8. 1992).  A  national 
bank  holding  securities  in  satisfaction  of 
debts  previously  contracted  may  do  so 
for  a  period  of  five  yeara  from  the  date 
that  OMmership  of  the  securities  was 
originally  transferred  to  the  bank,  plus 
an  additional  five  yean,  if  permitted  by 
the  OCC. 

Nonconforming  investments  (section 
1.8) 

This  new  section  clarifies  that  a  bank 
does  not  violate  an  applicable 
investment  limitation  when  an 
investment  in  securities  that  was  legal 
when  made  becomes  nonconforming  as 
a  result  of  any  of  certain  enumerated 
events,  provided  the  bank  exercises 
reasonable  efforts  to  bring  the 
investment  into  conformity  with 
appUcable  limitations.  The  events 
included  in  the  regulation  are:  A  decline 
in  the  bank's  capital;  a  merger  of 
obligors,  issuers,  or  credit-enhancers; 
issuers  becoming  related  directly  or 
indirectly  related  through  common 
control;  deterioration  in  the  quahty  of  a 
security  so  that  the  security  is  no  longer 
an  investment  security;  the  substitution 
of  collateral  by  an  issuer  or  trustee  that 
causes  a  Type  FV  or  Type  V  security  no 
longer  to  conform  to  the  diversification 
requirements  of  §§  1.2(k)(l)  and  (2)  and 
1.2(1);  a  change  in  the  investment 
securities  limitations  rules;  or  other 
events  identified  by  the  OCC.  This 
approach  to  nonconforming  holdings  is 
based  upon  the  approach  contained  in 
the  OCC's  new  lending  limit  regulation. 

Commenters  are  specifically  asked  to 
address  whether:  (1)  The  phrase 
"reasonable  efforts"  needs  additional 
clarification,  and  if  so,  how  it  might  be 
defined  or  should  be  documented  for 
the  purposes  of  this  section;  (2)  the  OCC 
should  require  a  bank  to  make 
"reasonable  efforts"  to  bring  into 
conformity  an  investment  where  the 
quality  of  a  security  deteriorates  so  that 
the  security  is  no  longer  an  investment 
security;  and  (3)  any  other  events 


should  be  added  to  the  list  of 
circumstances  that  may  cause  an 
investment  in  securities  to  become 
nonconforming. 

AmaHzation  of  premiums  (current 
section  1.10) 

Current  $  1.10  is  removed.  The  OCC 
believes  the  secticm  is  no  longer 
necessary  because  generally  accepted 
accounting  principles  (GAAP) 
appropriately  govern  the  treatment  of 
premiums.  GAAP  requires  that  a  bank 
defer  recognition  of  a  premium  paid  fta 
an  investment  security  and  amortize  the 
premium  over  the  period  to  maturity  of 
the  security.  In  contrast,  current  §  1.10 
permits  a  bank  to  charge  off  the  entire 
premium  at  the  time  of  purchase  or  to 
amortize  the  premium  in  any  maimer 
the  bank  considers  appropriate  as  long 
as  the  premium  is  extinguished  entirely 
at  or  before  the  maturity  of  the  security. 

Interpretations 

Indirect  general  obligations  (section 
1.100) 

Proposed  $  1.100  is  derived  from 
current  §  1.120,  but  clarifies  and 
shortens  the  text.  Current  paragraphs  (f) 
"Tax  anticipation  notes,"  and  (g)  "Bond 
anticipation  notes"  of  §  1.120  are 
removed  as  unnecessary. 

Eligibility  of  securities  for  purchase, 
deeding  in,  and  underwriting  by  national 
banks;  general  guidelines  (current 
section  1.100) 

The  proposal  removes  current  §  1.100, 
which  contains  introductory  and 
explanatory  comments  that  the  OCC 
believes  are  unnecessary  in  light  of 
other  proposed  changes  to  part  1. 

Taxing  powers  of  a  State  or  a  political 
subdivision  (section  1.110) 

Section  1.110  is  a  shortened  version 
of  current  §  1.130,  with  portions 
removed  that  are  no  longer  necessary. 
New  text  is  added  to  provide  standards 
for  determining  when  obligations  that 
are  expressly  or  impUcitly  dependent 
upon  voter  or  legislative  authorization 
of  appropriations  are  considered 
supported  by  the  full  faith  and  credit  of 
a  State  or  poUtical  subdivision. 

Prerefunded  or  escrowed  bonds  and 
obligations  secured  by  Type  I  securities 
(section  1.120) 

Proposed  §  1.120  is  derived  bom 
current  §  1.120(e). 

Type  II  securities;  guidelines  for 
obligations  issued  for  university  and 
housing  purposes  (section  1.130) 

Proposed  §  1.130  is  a  streamlined 
version  of  current  §  1.140,  and  also 
clarifies  the  types  of  issuers  whose 
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obligations  quaUfy  as  Type  n  securities.     (cK2)  have  been  removed.  See-Proposed     particularly,  those  issues  specifically 
Cuiienti  1.140(c)(1)  ind  portions  of  §  1.130(c).  -     /,  xr^>  .  :  noted  in  this  prettnble. 

The  OCC  welcomes  comments  on  aiqr 
aspect  of  the  proposed  regulation. 
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Regulatory  Flexibilii^  Act 

It  is  hereby  certified  that  this 
regulation  will  not  mve  a  significant 
economic  impact  oni  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibihty  analysis  is  not 
reqvtired.  This  regulation  will  reduce  the 
regulatory  biuden  ot  national  banks, 
regardless  of  size,  by  simplifying  and 
clarifying  existing  regulatory 
requirements. 

Paperwork  Reductidn  Act  of  1 995 
The  OCC  invites  qomment  on: 


(1)  Whether  the  proposed  collection 
of  information  contained  in  this  notice 
of  proposed  rulemaking  is  necessary  for 
the  proper  performance  of  OCC 
functions,  including  whether  the 
information  has  practical  utiUty; 

(2)  The  accvuacy  of  the  estimate  of  the 
biuden  of  the  proposed  information 
collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  imless  it  displays  a 
cxirrently  valid  0MB  control  number. 

The  collection  of  information 
reqiurements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 


the  collections  of  infonnation  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1557).  Washington.  DC  20503.  with 
copies  to  the  Legislative  and  Regulatory 
Activities  Division  (1557),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 

The  collection  of  infonnation 
requirements  in  this  proposed  rule  are 
found  in  12  CFR  1.6  and  1.7.  This 
information  is  required  to  evidence 
compliance  with  statutory  limitations 
on  the  quantity  and  type  of  investments 
by  national  banks.  The  likely 
respondents/recordkeepers  are  national 
banks. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper:  2 
hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  3,000. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  6,000  hours. 

Start-up  costs  to  respondents:  None. 

Records  are  to  be  maintained  for  Ufe 
of  the  investment. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action. 

Unfunded  Mandates  Act  of  1 995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act)  (signed  into 
law  on  March  22, 1995)  requires  that  an 
agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  miUion  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  Section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
niunber  c  f  regidatory  alternatives  before 
promulgatii^  a  rule.  Because  the  OCC 
has  determined  that  the  proposed  rule 
will  not  result  in  expenchtiues  by  State, 
local,  and  tribal  governments  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year,  the  OCC  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  regulatory 
alternatives  considered.  Nevertheless,  as 
discussed  in  the  preamble,  the  rule  has 
the  effect  of  reducing  burden  and 
increasing  the  discretion  of  national 
banks  regarding  their  sound  investment 
activities. 


ListofSoblects 

12CFRPartl 

Banks,  banking.  National  banks. 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  7 

Credit,  Insiuance,  Investments, 
National  banks.  Reporting  and 
recordkeeping  requirements,  Seouities, 
Surety  bonds. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  tide  12  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

1.  Part  1  is  revised  to  read  as  follows: 

PART  1~INVESTMENT  SECURITIES 
REGULATION 

1.1  Authority,  purpose,  and  scope. 

1.2  Definitions. 

1.3  Limitations  on  dealing  in,  underwriting, 
and  purchase  and  sale  of  securities. 

1.4  Calculation  of  limits. 

1.5  Safe  and  sound  banking  practices;  credit 
information  required. 

1.6  Convertible  securities. 

1.7  Securities  held  in  satisfaction  of  debts 
previously  contracted;  holding  period; 
disposal;  accounting  treatment;  non- 
speculative  purpose. 

1.8  Nonconforming  investments. 

Interpretations 

1 .  100    Indirect  general  obligations. 

1.110    Ta3cing  powers  of  a  State  or  political 

subdivision. 
1.120    Prerefunded  or  escrowed  bonds  and 

obligations  secured  by  Type  I  securities. 
1.130    Type  n  securities;  guidelines  for 

obligations  issued  for  university  and 

housing  purposes. 

Authority:  12  U.S.C.  1  et  seq..  24 
(Seventh),  and  93a. 

fl.1    Authority,  purpoaa,  and  scopa. 

(a)  Authority.  This  part  is  issued 
pursuant  to  12  U.S.C  1  et  seq.,  12  U.S.C. 
24  (Seventh),  and  12  U.S.C  938. 

(b)  Purpose.  This  part  prescribes 
standards  under  which  national  banks 
may  purchase,  sell,  deal  in,  underwrite, 
and  hold  securities,  consistent  with  the 
authority  contained  in  12  U.S.C.  24 
(Seventh)  and  safe  and  soimd  banking 
practices. 

(c)  Scope.  The  standards  set  forth  in 
this  part  apply  to  national  banks. 
District  of  Coliunbia  banks,  and  federal 
branches  of  foreign  banks.  Fiulher, 
piu^uant  to  12  U.S.C.  335,  State  banks 
that  are  members  of  the  Federal  Reserve 
System  are  subject  to  the  same 
limitations  and  conditions  that  apply  to 
national  banks  in  connection  with 
purchasing,  selling,  dealing  in.  and 
tmderwriting  securities  and  stock.  In 


addition  to  activities  authorized  imder 
this  part,  foreign  branches  of  national 
banks  also  may  be  authorized  to 
conduct  international  activities 
pursuant  to  part  211  of  this  tide. 

f1^   IMInMona. 

(a)  Capital  and  surplus  means: 

(1)  A  bank's  Tier  1  and  Tier  2  capital 
included  in  the  bank's  risk-based  capital 
under  the  OCC'»  Minimiun  Capital 
Ratios  in  Appendix  A  to  part  3  of  this 
chapter  ba^d  upon  the  bank's 
Consohdated  Report  of  Condition  and 
Income  filed  under  12  U.S.C  1817(a)(3); 
plus 

(2)  The  balance  of  a  bank's  allowance 
for  loan  and  lease  losses  not  included  in 
the  bank's  Tier  2  capital,  for  purposes  of 
the  calculatic  n  of  risk-based  capital 
under  12  CFR  part  3,  based  upon  the 
bank's  Consohdated  Report  of  Condition 
and  Income  filed  under  12  U.S.C. 
1817(a)(3). 

(b)  General  obligation  of  a  State  or 
political  subdivision  means: 

(1)  An  obUgation  supported  by  the 
full  faith  and  credit  of  an  obUgor 
possessing  general  powers  of  taxation, 
including  property  taxation;  or 

(2)  An  obUgation  payable  from  a 
special  fund  or  by  an  obligor  not 
possessing  general  powers  of  taxation, 
when  an  obUgor  possessing  general 
powers  of  taxation,  including  property 
taxation,  has  unconditionally  promised 
to  make  payments  into  the  fund  or 
otherwise  provide  funds  to  cover  all 
required  payments  on  the  obfigation. 

(c)  Investment  company  means  an 
investment  company,  including  a 
mutual  fund,  registered  under  section  8 
of  the  Investment  Company  Act  of  1940, 
15  U.S.C.  80a-8. 

(d)  Investment  grade  means  a  security 
rated  investment  grade  (in  one  of  the  top 
four  rating  categories)  by  each 
nationally  recognized  statistical  rating 
organization  that  has  rated  the  security. 

(e)  Investment  security  means  a 
marketable  debt  obligation  that  is  not 
predominanUy  speculative  in  natiue.  A 
security  is  not  predominantly 
specidative  in  nature  if  it  is  rated 
investment  grade.  When  a  security  is 
not  rated,  the  security  must  be  the  credit 
equivalent  of  securities  rated  investment 
grade. 

(f)  Marketable  means  that  the  security 
is: 

(1)  Registered  imder  the  Securities 
Act  of  1933, 15  U.S.C.  77a  et  seq.; 

(2)  Exempt  frnm  registration  imder  the 
Securities  Act  of  1933, 15  U.S.C  77c. 
and  authorized  under  12  U.S.C  24 
(Seventh)  as  ehgible  for  investment 
without  limitation  by  a  national  bank, 
such  as  a  security  issued  or  guaranteed 
by: 
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(i)  TIm  United  Stated  or  a  tenitory 

thereof; 
(11)  The  District  of  Columbia: 
(ill)  A  State  of  the  United  States: 
(iv)  A  poUtical  subdivisios  of  a  State 

or  territory; 
(v)  A  public  InstTTunientaUty  of  one  or 

more  States  or  territories:  or 
(vi)  A  person  controlled  or  supervised 

by  and  acting  as  an  Instnimentality  of 

the  Government  of  thel  United  States 

pursuant  to  authority  aianted  by  the 

Congress  of  the  UnitedStates; 

(3)  A  nnmicipal  revenue  bond  exempt 
from  registration  under  the  Securities 
Act  of  1933. 15  U.S.C  77c(a)(2);  or 

(4)  Offned  and  soldi  pursuant  to 
Securities  and  Exchange  Commission 
Riile  144A.  17  CFR  230.144A,  and  rated 
investment  grade. 

(g)  Political  subdivi^on  means  a 
county,  dty,  town,  or  other  municipal 
corporation,  a  pubUc  authority,  and 
generally  any  publicly-owned  entity 
that  Is  an  instrumentality  of  a  State  or 
of  a  municipal  corporation. 

(h)  Type  /  security  means: 

(1)  bbligations  ottho  United  States; 

(2)  Obhgations  issued,  insured,  or 
guaranteed  by  a  department  or  an 
agency  of  the  United  States 
Government,  if  the  obligation,  insurance 
or  guarantee  commits  the  full  faith  and 
credit  of  the  United  States  for  the 
repayment  of  the  obll|ation; 

(3 J  Obligations  issued  by  a 
department  or  agency  of  the  United 
States,  or  an  agency  of  political 
subdivision  of  a  State  of  the  United 
States,  that  represent  an  Interest  in  a 
loan  or  a  pool  of  loans  made  to  third 
parties,  if  the  full  fait^  and  credit  of  the 
United  States  has  bee^  validly  pledged 
for  the  full  and  timely  payment  of 
Interest  on,  and  principal  of,  the  loans 
In  the  event  of  non-payment  by  the  third 
party  obligorfs); 

(4J  General  obhgations  of  a  State  of 
the  United  States  or  aby  poUtical 
subdivision: 

(5)  Obhgations  authorized  imder  12 
U.S.C.  24  (Seventh)  as  permissible  for  a 
national  bank  to  deal  in,  underwrite, 
purchase,  and  sell  for<  the  bank's  own 
account:  and 

(6)  Other  securitiesthe  OCC  deems 
eUglble  as  Type  I  securities  in 
accordance  with  12  U.S.C.  24  (Seventh). 

(1)  Type  11  security  means  an 
investment  security  t^t  represents: 

(1)  Obhgations  Issiied  by  a  State,  or  a 
poUtical  subdivision  )Dr  agency  of  a 
State,  for  housing,  university,  or 
dormitory  pvuposes: ' 

(2)  Obligations  of  international  and 
multilateral  development  banks  and 
organizations  Usted  ih  12  U.S.C.  24 
(Seventh): 

(3)  Other  obhgations  Usted  in  12 
U.S.C.  24  (Seventh)  ae  permissible  for  a 


bank  to  deal  in,  underwrite,  purchase, 
and  seU  for  the  bank's  own  accoimt, 
subject  to  a  limitation  of  10  percent  of 
the  bank's  capital  and  surplus:  and 

(4)  Other  securities  the  OCC  deems 
eUgible  as  Type  II  securities  in 
accordance  with  12  U.S.C.  24  (Seventh). 

(j)  Type  ni  security  means  an 
investment  security  that  does  not 
quaUfy  as  a  Type  I,  II,  IV,  or  V  security, 
such  as  ccRporate  bonds  and  municipal 
revenue  bonds. 

(k)  Type  IV  security  means: 

(1)  A  smaU  business-related  seouity 
as  defined  in  section  3(a)(53)(A)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78c(a)(53)(A).  that  is  fully 
seciued  by  intwests  in  a  pool  of 
homogeneous  loans  to  numerous 
obligors.  The  aggregate  amount  of 
collatnal  from  loans  of  any  one  obUgor 
may  not  exceed  5  percent  of  the  total 
amount  of  coUatei«l  for  the  security; 

(2)  A  commercial  mortgage-related 
security  that  is  offered  or  sold  pursuant 
to  section  4(5)  of  the  Securities  Act  of 
1933. 15  U.S.C.  77d(5).  or  a  commercial 
morigage-related  security  as  defined  in 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934, 15  U.S.C. 
78c(a)(41),  that  represents  ownership  of 
a  promissory  note  or  certificate  of 
interest  or  participation  that  is  directly 
seciued  by  a  first  Uen  on  one  or  more 
parcels  of  real  estate  upon  which  one  or 
more  commercial  structures  are  located 
and  that  is  fully  seciu^  by  Interests  in 
a  pool  of  homogeneous  loans  to 
numerous  obUgors.  The  aggregate 
amount  of  collateral  from  loans  of  any 
one  obligor  may  not  exceed  5  percent  of 
the  total  amount  of  collateral  for  the 
security. 

(3)  A  residential  mortgage-related 
seouity  that  is  offered  and  sold 
pursuant  to  section  4(5)  of  the  Securities 
Act  of  1933, 15  U.S.C.  77d(5),  or  a 
residential  mortgage-related  security  as 
defined  in  section  3(a)(41)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78c(a)(41)),  and  that  does  not 
otherwise  ouaUfy  as  a  Type  I  security. 

(1)  Type  V  security  means  a  security 
that 

(1)  Is  rated  Investment  grade; 

(2)  Is  not  a  Type  IV  security:  and 

(3)  Is  fuUy  secured  by  Interests  in  a 
pool  of  homogeneous  loans  (that  a 
national  bank  could  Invest  in  directly) 
to  niunerous  obUgors.  The  aggregate 
amount  of  collateral  from  loans  of  any 
one  obUgor  may  not  exceed  5  percent  of 
the  total  amount  of  collateral  for  the 
seciuity. 

}1.3    Limitations  on  dealing  In, 
underwriting,  and  purchase  and  sale  of 
securities. 

(a)  Type  I  securities.  A  national  bank 
may  deal  in,  imderwrite,  purchase,  and 


sell  Type  I  securities  for  its  own 
account  The  amount  of  Type  I 
securities  that  the  bank  may  deal  in, 
imderwrite,  purchase,  and  seU  is  not 
limited  to  a  specified  percentage  of  the 
bank's  capital  and  surplus. 

(b)  Type  II  securities.  A  national  bank 
may  ded  in,  underwrite,  purchase,  and 
sell  Type  II  securities  for  its  own 
account,  provided  the  aggregate  par 
value  of  die  obUgations  of  any  one 
obUgor  held  by  the  bank  does  not 
exceed  10  percent  of  the  bank's  capital 
and  surplus.  This  limitation  appUes  to 
obUgations  that  the  bank  is  legidly 
committed  to  purchase  and  seU  in 
addition  to  existing  holdings. 

(c)  Type  m  securities.  A  national  bank 
may  purchase  and  seU  Type  III 
securities  for  its  own  accoimt  provided 
the  aggregate  par  value  of  the 
obUgations  of  any  one  obUgor  held  by 
the  bank  does  not  exceed  10  percent  of 
the  bank's  capital  and  surplus.  This 
limitation  applies  to  obUgations  that  the 
bank  is  legaUy  committed  to  purchase 
and  seU  in  addition  to  existing  holdings. 

(d)  Type  U  and  m  securities;  other 
investment  securities  limitations.  A 
national  bank  may  not  hold  Type  n  and 
m  securities  of  any  one  obligor  with  an 
aggregate  par  value  exceeding  10 
percent  of  the  bank's  capital  and 
surplus.  However,  if  the  proceeds  of 
each  issue  are  to  be  used  to  acquire  and 
lease  real  estate  and  related  faciUties  to 
economicaUy  and  legaUy  separate 
industrial  tenants,  and  if  each  issue  is 
payable  solely  from  and  secured  by  a 
first  Uen  on  the  revenues  to  be  derived 
from  rentals  paid  by  the  lessee  under 
net  noncanceUable  leases,  the  bank  may 
apply  the  10  percent  investment 
limitation  separately  to  each  security 
issue  of  a  single  issuer  of  such 
securities. 

(e)  Type  IV  securities.  A  national  bank 
may  purchase  and  sell  Type  IV 
securities  for  its  own  account.  The 
amount  of  the  Type  FV  securities  that  a 
bank  may  purchase  and  sell  is  not 
limited  to  a  specified  percentage  of  the 
bank's  capital  and  surplus.  A  national 
bank  also  may  deal  in  Type  IV  securities 
that  are  fully  secured  by  Type  I 
securities. 

(f)  Type  V  securities.  A  national  bank 
may  purchase  and  sell  Type  V  securities 
for  its  own  account  provided  the 
aggregate  par  value  of  the  obUgations  of 
any  one  obUgor  does  not  exceed  15 
percent  of  the  bank's  capital  and 
surplus.  This  limitation  includes 
obUgations  the  bank  is  legally 
committed  to  purchase  and  seU  in 
addition  to  existing  holdings. 

(g)  Asset  securitization.  A  national 
bank  may  securitize  and  seU  its  loan 
assets  as  a  part  of  its  banking  business. 


The  amount  of  securitized  loans  that  a 
bank  may  sell  is  not  limited  to  a 
specified  percentage  of  the  bank's 
capital  and  surplus. 

(h)  Investment  company  shares.  A 
national  bank  may  purchase  and  seU  for 
its  own  account  investment  company 
shares,  provided  that  the  portfoUo  of  the 
investment  company  consists  whoUy  of 
securities  and  loans  that  the  national 
bank  may  purchase  and  sell  for  its  own 
accoimt  under  this  part,  subject  to  the 
most  stringent  investment  and/or 
lending  limitation  that  would  apply  to 
the  underlying  securities  or  loans  that 
comprise  such  company's  portfoUo. 

(i)  Securities  hela  based  on  estimates 
of  obligor's  performance.  (1) 
htotwithstanding  §  1.2(e)  of  this  part,  a 
national  bank  may  treat  a  debt  security 
as  an  Investment  security  for  purposes 
of  this  part  if  the  bank  concludes,  on  the 
basis  of  estimates  that  the  bank 
reasonably  beUeves  are  reUable,  that  the 
obUgor  will  be  able  to  satisfy  its 
obUgations  under  that  security,  and  the 
bank  believes  that  the  security  may  be 
sold  Mrith  reasonable  promptness  at  a 
price  which  corresponds  reasonably  to 
its  fair  value. 

(2)  The  aggregate  value  of  securities 
treated  as  investment  securities  under 
paragraph  (i)(l)  of  this  section  may  not 
exceed  5  percent  of  the  bank's  capital 
and  surplus. 

f1.4    Calculation  Of  llfnils. 

(a)  Cblculation  date.  For  purposes  of 
determining  compliance  with  12  U.S.C. 
24  (Seventh)  and  this  part,  a  bank's 
limitations  shall  be  determined  as  of  the 
most  recent  of  the  foUowing  dates: 

(1)  The  date  on  which  the  bank's 
ConsoUdated  Report  of  Condition  and 
Income  is  property  signed  and 
submitted; 

(2)  The  date  on  which  the  bank's 
ConsoUdated  Report  of  Condition  and 
Income  is  required  to  be  submitted;  or 

(3)  When  there  is  a  change  in  the 
bank's  capital  category  for  purposes  of 
12  U.S.C.  18310  and  12  CFR  6.3. 

(b)  Authority  of  OCC  to  require  more 
frequent  calculations.  If  the  OCC 
determines  for  safety  and  soundness 
reasons  that  a  bank  should  calculate  its 
investment  limits  more  frequently  than 
required  by  paragraph  (a)  of  this  section, 
the  OCC  may  provide  written  notice  to 
the  bank  directing  the  bank  to  calculate 
its  investment  limitations  at  a  more 
frequent  interval.  The  bank  shall 
thereafter  calculate  its  investment  limits 
at  that  interval  until  further  notice. 

(c)  Calcination  of  Type  III  and  Type 
V  securities  holdings,  hi  calculating  the 
amount  of  its  investment  in  Type  in  or 
Type  V  securities  of  any  one  obUgor,  a 
bank  shaU  combine: 


(1)  ObUgations  of  issuers  that  are 
related  directly  or  indirodly  through 
common  control;  and 

(2)  Securities  that  are  credit-enhanced 
by  the  same  entity. 

(d)  Calculation  of  investment 
company  holdings.  In  ralmlnting  the 
amount  of  its  investment  in  investment 
company  shares  under  this  part,  a  bank 
shall  use  reasonable  efforts  to  calculate 
and  combine  its  pro  rata  share  of  a 
particular  security  in  the  portfoUos  of 
each  investment  company  with  the 
bank's  direct  holdings  of  securities  of 
that  issuer. 

S1.5   Safe  and  sound  banidng  practices; 
cradtt  Informstion  required. 

(a)  A  national  bank  shaU  adhere  to 
safe  and  soimd  banking  practices  and 
the  specific  requirements  of  this  part  in 
conducting  the  activities  described  in 

§  1.3.  This  Includes  appropriate 
consideration  of  the  market,  interest 
rate,  credit,  Uquidity,  legal,  and 
operations  and  systems  risks  presented 
by  a  proposed  activity.  The  bank's 
particular  activities  must  be  appropriate 
for  that  bank. 

(b)  In  conducting  these  activities,  the 
bank  shaU  determine  that  there  is 
adequate  evidence  that  an  obUgor 
possesses  resources  sufficient  to  provide 
for  all  required  payments  on  its 
obUgations,  or,  in  the  case  of  securities 
deemed  to  be  investment  securities  on 
the  basis  of  reUable  estimates  of  an 
obUgor's  performance,  that  the  bank 
reasonably  beUeves  that  the  obUgor  will 
be  able  to  satisfy  the  obligation. 

(c)  Each  bank  shall  maintain  records 
available  for  examination  purposes 
adequate  to  demonstrate  that  it  meets 
the  requirements  of  this  section.  The 
bank  may  store  the  information  in  any 
manner  tiiat  can  be  readily  retrieved  and 
reproduced  in  a  readable  form. 

§1.6   Convertible  sscurttiss. 

(a)  When  a  national  bank  purchases 
an  investment  security  convertible  into 
stock,  or  with  a  stock  purchase  warrant 
attached,  the  bank  shaU  write  down  the 
carrying  value  of  the  security  to  an 
amount  that  represents  the  value  of  the 
security  considered  independenUy  of 
the  conversion  feature  or  attached  stock 
purchase  warrant. 

(b)  A  national  bank  may  not  purchase 
securities  convertible  into  stock  at  the 
option  of  the  issuer. 

$1.7   SecurtUss  hsid  In  salistactlon  of 
debts  previoua^  oontractsd;  fielding 
period;  disposal;  accounting  trsatmwit; 
nort>specuialive  purpoae. 

(a)  Securities  held  in  satisfriction  of 
debts  previously  contracted.  The 
restrictions  and  limitations  of  this  part, 
other  than  those  set  forth  in  paragraphs 


(b).(c),  and  (d)  of  this  section,  do  not 
apply  to  securities  acquired: 

(1)  Hirough  foreclosure  on  collateral; 

(2)  In  good  fisdth  by  way  of 
compromise  of  a  doubtful  claim:  or 

(3)  To  avoid  loss  in  connection  with 
a  debt  peviously  contracted. 

(b)  Holding  period.  A  national  bank 
heading  securities  pursuant  to  paragraph 
(a)  of  this  section  may  do  so  for  a  period 
not  to  exceed  five  years  from  the  date 
that  ownership  of  the  securities  was 
originaUy  transferred  to  the  bank.  The 
OCC  may  extend  the  holding  period  for 
up  to  an  additional  five  yeare. 

(c)  Accounting  treatment.  A  bank 
shaU  maik-to-market  securities  held 
pursuant  to  paracraph  (a)  of  this  section. 

(d)  Non-speculative  purpose.  A  bank 
may  not  hold  securities  pursuant  to 
paragraph  (a)  of  this  section  for 
speculative  purposes. 

fU    Nonconforming  Investments. 

(a)  An  investment  in  securities,  which 
conforms  to  this  part  when  made,  will 
not  be  deemed  a  violation,  but  wiU  be 
treated  as  nonconforming  if  the 
investment  no  longer  conforms  to  this 
part  because; 

(1)  The  bank's  capital  declines: 

(2)  Issuers,  obUgors,  or  credit- 
enhancera  merge; 

(3)  Issuere  become  related  directly  or 
indirecUy  through  common  control; 

(4)  The  investment  securities  rules 
change; 

(5)  The  security  no  longer  quaUfies  as 
an  investment  security: 

(6)  The  substitution  of  collateral  by  an 
issuer  or  trustee  causes  a  Type  IV  or 
Type  V  security  no  longer  to  conform  to 
the  diveraification  requirements  of 
§§1.2(k)(l)  and  (2)  and  1.2(1)(3):  or 

(7)  Other  events  identified  by  the  OCC 
occur; 

(b)  A  bank  shaU  exercise  reasonable 
efforts  to  bring  an  investment  that  is 
nonconforming  as  a  result  of  events 
described  in  paragraph  (a)  of  this 
section  into  ccmJbrmity  with  this  part 
unless  to  do  so  would  be  inconsistent 
with  safe  and  sound  banking  practices. 

Interpretations 

f  1.100    lndlrM:t  general  oMIgstions. 

(a)  Obligation  issued  by  an  obligor  not 
possessing  general  powers  of  taxation. 
Purauant  to  §  1.2(c)  of  this  part,  an 
obUgation  issued  by  an  obligor  not 
possessing  general  powers  of  taxation 
quaUfies  as  a  general  obUgation  of  a 
State  or  poUtical  subdivision  for  the 
purposes  of  12  U.S.C.  24  (Seventh),  if  a 
party  possessing  general  powers  of 
taxation  unconditionaUy  promises  to 
make  sufficient  funds  available  for  aU 
required  payments  in  connection  with 
the  obligation. 


Ji  * 
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(b)  Indirect  comniittnent  of  full  faith 
and  credit.  The  indiroct  commitment  of 
the  full  foith  and  credit  of  a  State  or 
poUtical  subdivision  (that  possesses 
general  powers  of  taxation)  in  support  of 
an  obUgation  may  be  demonstrated  by 
any  of  the  following  ibethods.  alone  or 
in  combiAation.  whei}  the  State  or 
political  subdivision  bledges  its  full 
faith  and  credit  in  support  of  the 
obUgation. 

(1)  Lease/rental  agreement.  The  lease 
agreonent  must  be  vaiid  and  binding  on 
the  State  or  the  poUtical  si^xUvision, 
and  the  State  or  poUtical  subdivision 
must  unconditionally  promise  to  pay 
rentals  that,  together  with  any  other 
available  funds,  are  sufficient  for  the 
timely  payment  of  inlerest  on,  and 
principal  of,  the  oUi^ttion.  These  lease/ 
rental  agreements  mav,  for  instance, 
provide  support  for  obUgations 
financing  the  acquisition  or  operation  of 
pubUc  projects  in  thei  areas  of  education, 
medical  care,  transpoctation,  recreation, 
pubUc  buildings,  andl  fodUties. 

(2)  Service/purchase  agreement.  The 
agreement  must  be  vaUd  and  binding  on 
the  State  or  the  poUtiCal  subdivision, 
and  the  State  or  political  subdivision 
must  unconditionaUy  promise  in  the 
agreement  to  make  payments  for 
services  or  resources  provided  through 
or  by  the  issuer  of  the  obligation.  These 
payments,  together  wath  any  other 
available  funds,  musi  be  siiffident  for 
the  timely  payment  of  interest  on,  and 
principal  t^.  the  obUgation.  An 
agreement  to  purchase  municipal  sewer, 
water,  waste  oispoaal,  or  electric 
services  may,  for  instance,  provide 
suppcHt  for  obligatioiis  financing  the 
construction  or  acquisition  of  faciUties 
supplying  those  services. 

(3)  Refillable  debt  i^enrice  reserve 
fund.  The  reserve  fuild  must  at  least 
eqiial  the  amount  ne(}essary  to  meet  the 
annual  payment  of  ii|terest  on,  and 
principal  of,  the  obUgation  as  required 
by  the  appUcable  lavtf.  The  maintenance 
of  a  refiUable  reservefund  may  be 
provided,  for  instance,  by  statutory 
direction  for  an  appropriation,  or  by 
statutory  automatic  apportionment  and 
payment  from  the  Stste  funds  of 
amounts  necessary  to  restore  the  fund  to 
the  required  level. 

(4)  Other  grants  or  support.  A 
statutory  provision  or  agreement  must 
unconditionally  commit  the  State  or  the 
political  subdivision; to  provide  funds 
which,  together  with  other  available 
funds,  are  sufficient  for  the  timely 
payment  of  interest  on,  and  principal  of, 
the  obUgation.  Those  funds  may,  for 
instance,  be  suppUed  in  the  form  of 
annual  grants  or  may  be  advanced 
vidienever  the  other  available  revenues 


are  not  sufficient  for  the  payment  of 
principal  and  interest. 

§1.110   Taxing  powMfS  of*  Stale  or 
pollticai  subdfvtsion. 

(a)  An  obUgation  is  considered 
supported  by  the  fuU  faith  and  credit  of 
a  State  or  poUtical  subdivision 
possessing  general  powers  of  taxation 
when  the  promise  or  other  commitment 
of  the  State  or  the  poUUcal  subdivision 
will  produce  funds,  which  (together 
with  any  other  funds  available  for  the 
purpose)  will  be  sufficient  to  provide  for 
all  required  payments  on  the  obUgation. 
In  ordisr  to  evaluate  whether  a 
commitment  of  a  State  or  poUtical 
subdivision  is  likely  to  generate 
sufficient  funds,  a  bank  shaU  consider 
the  impact  of  any  possible  limitations 
regarding  the  State's  or  poUtical 
subdivision's  taxing  powers,  as  well  as 
the  availabiUty  of  funds  in  view  of  the 
projected  revenues  and  expenditures. 
Quantitative  restrictions  on  the  general 
powers  of  taxation  of  the  State  or 
poUtical  subdivision  do  not  necessarily 
mean  that  an  obUgation  is  not  supported 
by  the  fuU  faith  and  credit  of  the  State 
or  poUtical  subdivision.  In  sudi  case, 
the  bank  shaU  determine  the  eligibiUty 
of  obligations  by  reviewing,  on  a  case- 
by-case  basis,  whether  tax  revenues 
available  imder  the  limited  taxing 
powers  are  sufficient  for  the  fuU  and 
timely  payment  of  interest  on,  and 
principal  of.  the  obUgation.  The  bank 
shall  use  current  and  reasonable 
financial  projections  in  calculating  the 
availabiUty  of  the  revenues.  An 
obUgation  expressly  or  impUdtiy 
dependent  upon  voter  or  legislative 
authorization  of  appropriations  may  be 
considered  supported  by  the  fiill  faith 
and  credit  of  a  State  or  poUtical 
subdivision  if  the  bank  determines,  on 
the  basis  of  past  actions  by  the  voters  or 
legislative  body  in  similar  situations 
involving  similar  types  of  projects,  that 
it  is  reasonably  probable  that  the  obUgor 
wiU  obtain  all  necessary  appropriations. 

(b)  An  obUgation  supported 
exclusively  by  excise  taxes  or  Ucense 
fees  is  not  a  general  obUgation  for  the 
purposes  of  12  U.S.C  24  (Seventh). 
Nevertheless,  an  obligation  that  is 
primarily  payable  from  a  fund 
consisting  of  excise  taxes  or  other 
pledged  revenues  qualifies  as  a  "general 
obUgation."  if.  in  the  event  of  a 
deficiency  of  those  revenues,  the 
obUgation  is  also  supported  by  the 
general  revenues  of  a  State  or  a  poUtical 
subdivision  possessing  general  powers 
of  taxatioiL 


f  1.120    Praf«fundador«scrowadt)ondt 
and  obligations  aacursd  by  Type  I 

(a)  An  obUgation  quaUfies  as  a  Tjrpe 
I  seciirity  if  it  is  secured  by  an  escrow 
fund  consisting  of  obUgations  of  the 
United  States  or  general  obligations  of  a 
State  or  a  political  subdivision,  and  the 
escrowed  obUgations  produce  interest 
earnings  sufficient  for  the  full  and 
timely  payment  of  interest  on,  and 
prindpal  of,  the  obUgation. 

(b)  If  the  interest  earnings  from  the 
escrowed  Type  I  seoirities  alone  are  not 
sufficient  to  guarantee  the  full 
repayment  of  an  obUgation,  a  promise  of 
a  State  or  a  poUtical  subdivision 
possessing  general  powers  of  taxation  to 
maintain  a  reserve  fund  for  the  timely 
payment  of  interest  on,  and  prindpal  of, 
the  obligation  may  further  support  a 
guarantee  of  the  fuU  repayment  of  an 
obUgation. 

(c)  An  obUgation  issued  to  refund  an 
indirect  general  obUgation  may  be 
supported  in  a  niunber  of  ways  that,  in 
combination,  are  suffident  at  all  times 
to  support  the  obUgation  with  the  full 
faith  and  credit  of  the  United  States  or 
a  State  or  a  poUtical  subdivision 
possessing  general  powers  of  taxation. 
During  the  period  following  its 
issuance,  the  proceeds  of  the  refunding 
obligation  may  be  invested  in  U.S. 
obUgations  or  municipal  general 
obUgations  that  will  produce  sufficient 
interest  income  for  payment  of  principal 
and  interest.  Upon  the  retirement  of  the 
outstanding  indirect  general  obUgation 
bonds,  the  same  indirect  commitment, 
such  as  a  lease  agreement  or  a  reserve 
fund,  that  supported  the  prior  issue, 
may  support  the  refunding  obUgation. 

11.130   TypaNaacurttlas:gukMbiasfor 
obNgatkNia  iaauad  for  unlvaralty  and 
homing  pufpoaaa. 

(a)  Investmera  quality.  An  obUgation 
issued  for  housing,  university,  or 
dormitory  purposes  is  a  Type  n  security 
only  if  it: 

(1)  Qualifies  as  an  investment 
security,  as  defined  in  §  1 .2(e);  and 

(2)  Is  issued  for  the  appropriate 
purpose  and  by  a  qualifying  issuer. 

(b)  Obligation  issued  for  university 
purposes.  (1)  An  obUgation  issued  by  a 
State  or  poUtical  subdivision  or  agency 
of  a  State  or  poUtical  subdivision  for  the 
purpose  of  finandng  the  construction  or 
improvement  of  facilities  at  or  used  by 

a  university  or  a  degree-granting  college- 
level  institution,  or  financing  loans  for 
studies  at  such  institutions,  quaUfies  as 
a  Type  n  seciirity.  Fadlities  financed  in 
this  manner  may  include  student 
buildings,  classrooms,  imiversity  utility 
buildings,  cafeterias,  stadiums,  and     ' 
university  parking  lots. 


(2)  An  obUgation  that  finances  the 
construction  or  improvement  of 
faciUties  used  by  a  hospital  may  be 
eUgible  as  a  Type  n  security,  if  the 
hospital  is  a  department  or  a  division  of 
a  university,  or  otherwise  provides  a 
nexus  with  imiversity  purposes,  such  as 
an  affiUation  agreement  between  the 
imiversity  and  the  hospital,  faculty 
positions  of  the  hospital  staff,  and 
training  of  medical  students,  interns, 
residents,  and  nurses  (e.g.,  a  "teaching 
hospital"). 

(cj  Obligation  issued  for  housing 
purposes.  An  obligation  issued  for 
housing  purposes  may  quaUfy  as  a  Type 
n  security  if  the  security  otherwise 
meets  the  criteria  for  a  Type  II  security. 

PART  7— INTERPRETIVE  RULINGS 

3.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Autiioritjr:  12  U.S.C.  1  et  seq.,  93a. 

§7.7570    [Removed] 

4.  Section  7.7570  is  removed. 
Dated:  December  14, 1995. 

Eugene  A.  Ludwig. 

Comptroller  of  the  Currency. 
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12  CFR  Parts  9  and  19 
[DocKat  No.  95-32] 
RIN1557-AB12      . 

Fiduciary  Acttvitiaa  of  National  Banks; 
Rules  of  Practice  and  Procedure 

AGENCY:  Office  of  the  ComptroUer  of  the 

Currency.  Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  ComptroUer 
of  the  Ciurency  (OCC)  proposes  to 
revise  its  rules  that  govern  the  fidudary 
activities  of  national  banks.  The  OCC 
also  proposes  to  relocate  provisions 
concerning  disdpUnary  sanctions 
imposed  by  clearing  agencies  to  its  rules 
of  practice  and  procedure.  This  proposal 
is  another  component  of  the  OCC's 
Regulation  Review  Program,  which  is 
intended  to  update  and  streamline  OCC 
regulations  and  to  reduce  unnecessary 
regulatory  costs  and  other  burdens. 
DATES:  Comments  must  be  received  by 
February  20. 1996. 

ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division. 
Office  of  the  ComptroUer  of  the 
Ciurency.  250  E  Street,  SW. 
Washington,  DC  20219,  Attention: 
Docket  No.  95-32.  Comments  wiU  be 
available  for  pubUc  inspection  and 
photocopying  at  the  same  location.  In 


addition,  comments  may  be  sent  by 
facsimile  transmission  to  FAX  number 
(202)  874-5274  or  by  electronic  mail  to 
REG.COMMENTSeOCC.TREAS.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  T.  Gutierrez,  Attorney, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090;  Donald  N. 
Lamson,  Assistant  Director,  Securities 
and  Corporate  Practices  Division,  (202) 
874-5210;  Lisa  Lin  tecum.  Director, 
Fiduciary  Activities.  (202)  874-5419; 
Dean  Miller,  Special  Advisor,  Fidudary 
Activities,  (202)  874-4852;  Aida  M. 
Plaza,  Director  for  CompUance, 
Multinational  Banking,  (202)  874-4610. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  proposes  to  revise  12  CFR 
part  9,  which  governs  the  fiduciary 
activities  of  national  banks,  as  a 
component  of  its  Regulation  Review 
Program.  One  goal  of  the  RegiJation 
Review  Program  is  to  review  all  of  the 
OCC's  rules  with  a  view  toward 
eUminating  provisions  that  do  not 
contribute  significantly  to  maintaining 
the  safety  and  soundness  of  national 
banks  or  to  accompUshing  the  OCC's 
other  statutory  responsibilities, 
including  the  oversight  of  national 
banks'  fidudary  activities.  Another  goal 
of  the  Program  is  to  improve  clarity  of 
the  OCC's  regulations. 

This  rulemaking  is  the  OCC's  first 
comprehensive  revision  of  the  rule  since 
1963.1  Much  about  national  banks' 
fidudary  business  has  changed  since 
that  time,  including  tne  nature  and 
scope  of  the  fidudary  services  that 
banks  offer  and  the  structures  and 
operational  methods  that  banks  use  to 
deliver  those  services.  The  OCC's 
particular  goal  in  revising  part  9  is  to 
accommodate  those  changes  by  lifting 
unnecessary  regulatory  bvuden  and 
faciUtating  the  continued  development 
of  national  banks'  fidudary  business 
consistent  with  safe  and  sound  banking 
practices  and  national  banks'  fiduciary 
obligations.  Three  prindpal  themes 
have  emerged  from  the  OCC's  review  of 
part  9. 

First,  bank  organizational  structures, 
particularly  with  respect  to  the 
geographic  structure  of  banking 
organizations,  have  changed 
significantiy  since  Congress  created  the 
basic  framework  for  national  banks' 


'  National  banks  have  been  authorized  to  exercise 
fiduciary  powers  since  1913.  In  1962,  the 
responsibility  for  the  oversight  of  their  fiduciary 
activities  was  transferred  from  the  Board  of 
Governors  of  the  Federal  Reserve  System  to  the 
OCC.  See  12  U.S.C.  92a.  Following  the  transfer  of 
oversight  responsibilities,  the  OCC  promulgated  12 
CFR  part  9  in  1962  (27  FR  9764).  and  revised  it  soon 
thereafter  in  1963  (28  FR  3309). 


fidudary  operations.  These  changes 
strongly  suggest  that  part  9  should  be 
adjusted  so  that  its  requirements  are 
more  workable  for  both  large,  multistate 
fidudary  banking  organizaticms  and 
smaU  bulks  that  conduct  fidudary 
activities  primarily  on  a  local  basis. 

Second,  national  banks'  fidudary 
activities,  in  many  respects,  are  subject 
to  state  law.  In  some  cases,  however,  the 
OCC  has  the  flexibiUty  either  to 
prescribe  a  uniform  Federal  standard  or 
to  direct  national  banks  to  follow  state 
law. 

Third,  over  the  years,  part  9  has  been 
appUed  to  a  wide  variety  of  investment 
advisory  activities  and  related  services, 
not  all  of  which  involve  the  bank's 
exerdse  of  investment  discretion.  In 
some  cases,  banks  engaged  in  these 
activities  are  subject  to  different 
standards  than  other  types  of  entities 
that  conduct  the  same  type  of  business, 
raising  the  question  of  whether  the  OCC 
should  narrow  the  range  of  investment 
advisory  activities  to  which  part  9 
applies. 

These  three  themes  form  the  basis  for 
requests  for  comment  on  specific 
provisions  and  issues  described  in 
detail  in  the  remainder  of  this  preamble 
discussion. 

More  generaUy,  the  proposal  revises 
part  9  in  its  entirety.  TTie  proposal 
updates,  clarifies,  and  streamlines  part 
9,  incorporates  significant  interpretive 
positions,  and  eliminates  unnecessary 
regulatory  burden  wherever  possible  to 
promote  more  efficient  operation  and 
supervision  of  national  banks'  fiduciary 
activities.  The  proposal  adds  headings 
for  ease  of  reference,  but,  for  the  most 
part,  retains  the  numbering  system  used 
in  the  current  regulation.  Coramenters 
are  invited  to  address  all  aspects  of  the 
proposal,  including  recommending 
further  improvements  to  its 
organization,  structure,  and  content. 

Section-by-Section  Description  of  the 
Proposal 

Authority,  Purpose,  and  Scope 
(Proposed  §9.1) 

Hie  proposal  adds  a  new  provision 
that  explidUy  sets  forth  the  statutory 
authority  for,  and  the  purpose  and  scope 
of,  part  9.  In  addition  to  standards  found 
in  part  9,  the  OCC  provides  guidance 
(including  poUcies,  procedures, 
precedents,  circulars,  and  bulletins) 
regarding  the  fidudary  activities  of 
national  banks  in  the  "ComptroUer's 
Handbook  for  Fidudary  Activities."  The 
OCC  currently  is  revising  the  guidance 
contained  in  the  "ComptroUer's 
Handbook  for  Fidudary  Activities."  The 
OCC  anticipates  that  the  revised 
fidudary  guidance  wiU  consist  of  a 
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series  of  booklets  in  a  oomprehensive 
"ComptioUer's  Handbook."  which  will 
leplace  the  "Comptrol)Br'8  Handbook 
for  Fiduciary  Activities"  and  other  OCC 
guidance  curraitly  fou}id  in  separate 
ptibUcations. 

Definitions  (Imposed  $  9  J) 

The  proposal  moves  the  definitions 
currently  found  at  §  9.1  to  proposed 
§  9.2.  Some  definitions  are  removed, 
and  others  are  added.  $ignifirant 
changes  are  noted  bela|Mr. 

Affiliate  (Proposed  §  9^(a)) 

The  proposal  adds  a  definition  of 
"affiliate"  to  part  9.  Tliis  definition 
cross-reiiatenoes  the  dejfinition  in  the 
Federal  Reserve  Act  alil2  U.S.C 
221a(b).  which  is  consistent  with  the 


"a  bank  undertaking  to  act  alone  or 
jointly  with  others  primarily  for  the 
benefit  of  another  in  all  matters 
connected  with  its  imdertaking"  and 
goes  on  to  list  the  "traditional" 
fiduciary  capacities  emunerated  by  12 
U.S.C.  92a:  Trustee,  executor, 
administrator,  registrar  of  stocks  and 
bonds,  guardian  of  estates,  assignee, 
receiver,  and  committee  of  estates  of 
lunatics.  The  proposed  definition  of 
"fiduciary  capacity"  retains  the  current 
regulation's  Ust  of  traditional  fiduciary 
capacities  with  minor  modification.  For 
example,  the  phrase  "committee  of 
estates  of  lunatics"  is  removed  because 
it  is  outdated  and  because  the  definition 
of  the  term  "guardian"  is  broad  enough 
to  encompass  that  capacity.  The 
proposed  definition  also  clarifies  that 
way  the  OCXl  defines  the  term  "affiliate"    acting  as  registrar  of  stocks  and  bonds 

includes  acting  as  transfer  agent. 
The  ciurent  regulation's  definition  of 


in  a-number  of  its  other  regulations. 
Applicable  law  (Propdsed  §  9.2(b)) 

The  current  regulation  uses  the  term 
"local  law,"  as  defined  at  §  9.1(g].  to 
refer  to  the  laws  of  the  state  or  other 
jurisdiction  governing  a  fiduciary 
relationship.  The  proposal  replaces 
"local  law"  with  "applicable  law"  in 
order  to  streamline  some  of  the 
operative  provisions  of  part  9  and  to 
make  clear  that  the  bodies  of  authority 
that  govern  a  national  bank's  fiduciary 
relationships  include  Federal  law 
(including  regulations),  state  law 
governing  a  aational  bank's  fiduciary 
relationships  (that  is,  fiduciary  duties 
and  responsibilities)  Ujie  terms  of  the 
.instnunent  governing  a  fiduciary 
relationship,  and  any  court  order 
pertaining  to  the  relationship.  The 
Federal  law  relevant  to  a  national  bank's 
fiduciary  activities  inQludes,  for 
example,  provisions  of  the  Federal 
banking  laws  (12  U.S.C.  1  et  seq.),  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974  (29  U.S.C.  1001  et  seq.),  the 
Securities  Act  of  19331  (15  U.S.C.  77a  et 
seq.),  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a  et  seq.),  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.),  the  Investment 
Advisers  Act  of  1940  (l5  U.S.C.  80b-l 
et  seq.),  the  Trust  Indenture  Act  of  1939 
(15  U.S.C.  77aaa  et  se^.),  the  Internal 
Revraiue  Code  of  198Q  (26  U.S.C.  1  et 
seq.),  and  the  rules  issued  pursuant  to 
those  acts.  The  OCC  does  not  intend  the 
term  "applicable  law"  to  incorporate 
any  state  law  or  other{body  of  authority 
that  would  not  otherwise  apply  to  a 
national  bank's  fiduciary  relationships. 
The  OCC  invites  comment  on  the 
adequacy  of  this  definition. 

Fiduciary  Capacity  (Proposed  §  9.2(e)) 

Under  the  current  mgulation,  the  term 
"fiduciary,"  defined  at  §  9.1(b),  includes 


"fiduciary"  also  includes  fiduciary 
capacities  that  are  not  listed  in  the 
fiduciary  powers  statute.  These 
capacities  include  "managing  agent" 
and,  as  a  catch-all  category,  "any  other 
similar  capacity." 

The  proposal  attempts  to  establish  a 
clearer  and  more  objective  boundary  for 
the  coverage  of  part  9  while  retaining 
the  traditional  concept  that  acting  on 
another's  behalf  is  at  the  heart  of  serving 
in  a  fiduciary  capacity.  Under  the 
proposal,  the  term  "fiduciary  capacity" 
includes,  in  addition  to  the  statutory 
fiduciary  capacities,  "any  capacity 
involving  investment  discretion  on 
behalf  of  another"  and  "any  other 
similar  capacity  that  the  OCC  authorizes 
pursuant  to  12  U.S.C.  92a."  ^  The 
proposal  uses  investment  discretion  as 
the  factor  that  distinguishes  fiduciary 
from  non-fiduciary  investment  advisory 
activities.  Thus,  imder  the  proposal, 
part  9  applies  to  (and,  accordingly, 
requires  a  national  bank  to  obtain 
fiduciary  powers  for)  any  investment 
advisory  activity  in  which  the  bank 
manages  the  assets  of  another. 
Conversely,  a  national  bank  is  not 
subject  to  part  9  with  respect  to  an 
activity  in  which  the  bank  does  not  have 
investment  discretion,  unless,  of  couirse, 
the  bank  acts  in  one  of  the  "traditional" 
fiduciary  capacities.  For  example,  part  9 
does  not  govern  a  directed  custodian 
account  (absent  a  "traditional"  fiduciary 
capacity)  because  the  customer,  and  not 
the  bank,  has  investment  discretion, 
although  the  bank  may  provide  advice 
about  investments  appropriate  to  the 
customer's  objectives.  The  proposed 


investment  distsetion  test  affects  only 
those  activities  in  which  the  bank  does 
not  act  in  one  of  the  emunerated 
"traditional"  fiduciary  capacities.  Part  9 
continues  to  apply  to  activities  in  which 
the  bank  acts  in  a  "traditional"  fiduciary 
capacity  regardless  of  whether  the  bank 
has  investment  discretion.  e.g.,  self- 
directed  IRA  accounts  for  which  the 
bank  is  a  named  trustee. 

As  an  alternative  to  using  investment 
discretion  as  the  dividing  Ihie  between 
fiduciary  and  non-fiduciary  investment 
advisory  activities,  the  OCC  could  adopt 
an  approach  that  relies  on  state  law. 
Under  a  state  law  approach,  for 
example,  part  9  would  apply  to  a 
national  bank's  investment  admaory 
activity  if  that  activity,  when  engaged  in 
by  competing  state  fiduciaries,  requires 
state  authorization  and  is  regulated  as  a 
fiduciary  activity  under  state  law.  Thus. 
the  appUoability  of  part  9  to  a  national 
bank's  investment  advisory  activities 
could  differ  among  states.  The  OCC 
invites  comment  on  this  and  other 
alternative  approaches  to  defining 
which  investment  advisory  activities  to 
regulate  under  part  9. 

Adopting  an  approach  that  excludes 
some  types  of  investment  advisory 
activities  fiom  part  9's  coverage  raises 
the  question  of  how  to  oversee  these 
"ncHi-fiduciary"  investment  advisory 
activities.  Some  of  these  activities 
already  are  subject  to  the  Interagency 
Statement  on  Retail  Sales  of  Nondeposit 
Investment  Products  (February  14, 
1994)  ,3  the  anti-fraud  provisions  of  the 
Seciuities  Exdiange  Act  of  1934,  and 
the  recordkeeping  and  confirmation 
requirements  for  brokerage  customers 
under  the  OCC's  rules  at  12  CFR  part  12. 
In  addition,  a  national  bank  must 
conduct  its  investment  advisory 
activities  (as  with  all  its  activities)  in  a 
manner  consistent  with  safe  and  sound 
banking  practices.  Furthermore,  the 
national  bank  must  adhere  to  any 
conditions  imposed  by  the  OCC  in 
writing  in  coimection  with  approval  of 
an  application  or  request.  The  OCC 
invites  comment  on  whether  these 
existing  regulatory  safeguards  are 
adequate  to  regulate  non-fiduciary 
investment  advisory  activities.  If  the 
existing  safeguards  are  not  adequate,  the 
OCC  invites  comment  on  what 
additional  safeguards  are  appropriate. 
For  example,  even  if  the  OCC  adopts 
the  investment  discretion  approach,  the 
OCC  could  continue  to  subject  non- 
discretionary  investment  advice  to 
pertinent  provisions  of  part  9  [e.g.,  those 


governing  self-dealing  and  conflicts  of 
interest).  Alternatively,  the  OCC  could 
use  provisions  of  the  Investment 
Advisers  Act  of  1940  (Advisers  Act)  *  as 
a  point  of  reference.  Under  the  Advisers 
Act,  as  implemented  by  the  Securities 
and  Exchange  Commission  (SEC),^  an 
investment  adviser  must,  among  other 
things:  (1)  Provide  clients  and 
prospective  clients  with  a  written 
disclosiue  statement  about  the  adviser's 
business  practices  and  educational  and 
business  backgroimd;  (2)  comply  with 
specific  contractual  requirements  in 
their  dealings  with  dients,  including  a 
prohibition  against  assigning  an 
advisory  contract  without  client  consent 
and  restrictions  on  performance  fee 
arrangements;  (3)  comply  with 
prohibitions  against  misstatements  or 
misleading  omissions  of  material  facts 
and  fraudulent  acts  or  practices;  and  (4) 
comply  with  anti-fraud  provisions 
dealing  with  advertising,  solicitations, 
and  ciistody  or  possession  of  client 
funds.  In  addition,  the  Supreme  Court 
has  held  that  a  registered  investment 
adviser  owes  its  clients  an  affirmative 
duty  of  good  faith  and  full  and  fair 
disclosure  of  all  material  facts, 
especially  where  the  adviser's  interests 
may  conflict  with  those  of  its  clients.* 

Fiduciary  Officers  and  Employees 
(Proposed  §  9.2(f)) 

The  proposal  replaces  the  term  "trust 
department,"  defined  at  §9.1(j),  with 
the  term  "fiduciary  officers  and 
employees,"  to  reflect  the  increasing 
diffusion  of  fiduciary  functions 
throughout  a  national  bank. 

Investment  Discretion  (Proposed  §  9.2(j)) 

As  mentioned  earlier,  the  proposal 
defines  the  term  "fiduciary  capacity"  to 
include  any  capacity  involving 
investment  discretion  on  behalf  of 
another.  The  new  term  "investment 
discretion,"  in  turn,  includes  any 
account  for  which  a  national  bank  has 
the  authority  to  determine  what 
seciuities  or  other  assets  to  purchase  or 
sell  on  behalf  of  the  account.  The  OCC 
considers  this  term  to  apply  whether  or 
not  the  bank  itself  in  fact  exercises  that 


'The  terra  "fiduciary  capacity"  under  the 
proposal  also  includes  acting  as  a  custodian  under 
a  uniform  gifts  to  minors  act,  because  a  custodian 
under  a  uniform  gifts  to  minors  act  is  a  fiduciary 
under  current  part  9. 


3  The  four  Federal  banking  agencies  have  recently 
Issued  a  clarification  of  the  Interagency  Statement. 
See  "loint  Interpretation  of  the  Interagency 
Statement  on  ReUil  Sales  of  Nondeposit  Investment 
Products  (September  12. 1995). 


«15  U.S.C  80b-l-«0b-21.  Under  the  Advisers 
Act,  investment  advisers  generally  must  register 
with  the  Securities  and  Exchange  Commission  if, 
for  compensation,  they  engage  in  the  business  of 
advising  others,  either  directly  or  through  certain 
types  of  publications  or  writings,  as  to  the  value  of 
securities  or  the  advisability  of  investing  in, 
purchasing,  or  selling  securities.  Banks  and  bank 
holding  companies  are,  for  the  most  part,  exempt 
from  the  requirements  of  the  Advisers  Act. 

> The  SEC's  rules  governing  Investment  advisers 
are  found  at  17  CFR  part  275. 

*See  SECv.  Capital  Gains  Researth  Bureau,  375 
U.S.  180  (1963);  Tiansamehca  Mortgage  Advisors, 
Inc..  v.  Lewis.  444  U.S.  11. 17  (1979). 


discretion  or  delegates  that  function  to 
another. 

Approval  Requirements  (Proposed  §  9.3) 

Consistent  with  §  9.2  of  the  current 
regulation,  the  proposal  directs  a 
national  bank  seeking  approval  to 
exercise  fiduciary  powers  and  a  person 
seeking  approval  to  organize  a  special- 
purpose  national  bank  limited  to 
fiduciary  powers,  to  appropriate 
provisions  in  12  CFR  part  5  (rules, 
poUcies,  and  procedures  iat  corporate 
activities). 

Administration  of  Fiduciary  Powers 
(Proposed  §  9.4) 

The  proposal  relocates  most  of  the 
substance  of  ciurent  §  9.7  to  proposed 
§  9.4,  but  relocates  provisions  in  current 
§  9.7  relating  to  policies  and  procedures, 
review  of  assets,  and  recordkeeping,  to 
other  sections  specifically  addressing 
those  topics  (proposed  §§9.5, 9.6,  and 
9.8,  respectively).  The  proposal  also 
relocates  a  provision  in  current  §  9.7 
relating  to  the  need  for  fiduciary 
counsel  to  proposed  §  9.5  (policies  and 
procedures). 

The  proposal  continues  to  place  the 
primary  responsibiUty  for  a  national 
bank's  fiduciary  activities  on  its 
directors.  Under  the  proposal,  as  under 
the  current  rule,  the  board  may  assign 
functions  related  to  the  exercise  of 
fiduciary  powers  to  bank  directors, 
officers,  employees,  and  committees 
thereof.  The  proposal  allows  a  national 
bank  to  use  personnel  and  facilities  of 
the  bank  to  perform  services  related  to 
the  exercise  of  its  fiduciary  powers,  and 
to  allow  any  department  of  the  bank  to 
use  fiduciary  officeis  and  employees 
and  facilities  to  perform  services 
unrelated  to  the  exercise  of  fiduciary 
powers,  to  the  extent  not  prohibited  by 
applicable  law.  The  proposal  retains  the 
requirement  that  all  fiduciary  officers 
and  employees  must  be  adequately 
bonded. 

The  proposal  adds  a  new  provision,  at 
proposed  §  9.4(c),  to  clarify  that  a 
national  bank  may  enter  into  an  agency 
agreement  with  another  entity  to 
purchase  or  sell  services  related  to  the 
exercise  of  fiduciary  powers.  This 
provision  reflects  the  OCC  position 
contained  in  Fiduciary  Precedent  9.1300 
(found  in  the  "Comptroller's  Handbook 
for  Fiduciary  Activities").' 


''  See  also  12  U.S.C  1867  (regulation  and 
examination  of  bank  service  corporations): 
Fiduciary  Precedent  9.1390  (fiduciary  support 
services  rendered  by  agent);  and  Trust  Interpretive 
Letter  *168  (August  3.  1988)  (use  of  an  affiliate  to 
perform  trust  administrative  and  investment 
services). 


Policies  and  Procedures  (Proposed  §  9.5) 

Current  §  9.5  requires  a  national  bank 
to  adopt  policies  and  procedures  with 
respect  to  brokerage  placement  practices 
but  not  with  respect  to  other  areas  of 
fiduciary  practice.  The  proposal,  on  the 
other  hand,  requires  that  a  national  bank 
have  written  policies  and  procedures  to 
ensure  that  its  fiduciary  practices 
comply  with  applicable  law.  The 
proposal  lists  particular  areas  that  a 
bank's  policies  and  procediires  should 
address. 

Several  of  the  items  on  this  Ust  of 
required  poUcies  and  procedures  stem 
irom  provisions  located  in  other 
-sections  of  the  ciurent  regulation, 
including  methods  for  ensuring  that 
fiduciary  officers  and  employees  do  not 
use  material  inside  information  in 
connection  with  any  decision  or 
recommendation  to  purchase  or  sell  any 
security  (current  §  9.7(d));  selection  and 
retention  of  legal  counsel  readily 
available  to  advise  the  bank  and  its 
fiduciary  officers  and  employees  on 
fiduciary  matters  (current  §  9.7(c));  and 
investment  of  funds  held  as  fiduciary, 
including  short-term  investments  and 
the  treatment  of  fiduciary  funds 
awaiting  investment  or  distribution 
(current  §  9.10(a)). 

Other  items  on  the  Ust  are  not  based 
on  requirements  in  the  current 
regulation,  including  methods  for 
preventing  self-dealing  and  conflicts  of 
interest,  allocation  to  fiduciary  accounts 
of  any  financial  incentives  the4»ank  may 
receive  for  investing  fiduciary  funds  in 
a  particular  investment,^  and  disclosure 
to  beneficiaries  and  other  interested 
parties  of  fees  and  expenses  charged  to 
fiduciary  accounts.  The  OCC  believes 
that  these  new  items  are  important  to 
the  proper  exercise  of  national  bank 
fiduciary  powers,  and  should  be 
addressed  in  a  bank's  poUcies  and 
procedures. 

The  OCC  invites  comment  on  whether 
to  add  any  items  to,  or  delete  any  items 
fiom,  the  proposed  list. 

Review  of  Assets  of  Fiduciary  Accounts 
(Proposed  §  9.6) 

The  proposal  clarifies  current 
§  9.7(a)(2)  by  expUcitly  requiring 
national  banks  to  perform  two  distinct 
types  of  written  asset  reviews  with 
respect  to  fiduciary  accoimts:  individual 
account  reviews  and  reviews  of  assets 
by  issuer.'  Before  accepting  a  fiduciary 
account,  a  national  bank  must  review 
the  account  to  determine  whether  it  can 
administer  the  account  properly.  After 
accepting  a  fiduciary  account  for  which 


•  See  Fiduciary  Precedent  9.3115  (acceptance  of 
financial  benefits  by  bank  fiduciaries). 
0  See  Fiduciary  Precedent  9.4102. 
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a  DCtloDal  bank  has  investment 
discretion,  and  each  Jreer  thaxeaiter.  the 
bank  promptly  must  conduct  an 
inchvidual  account  review  of  the 
account's  assets  to  evaluate  whether 
they  are  appropriate.;  individually  and 
collectively,  for  the  ffxoimt.  hi  addition 
to  the  individual  account  review,  a- bank 
must  cooduct  an  anniual  review  of  assets 
by  issuer  to  determine  the  investment 
merit  of  the  assets  (ot  potential  assets) 
in  fiduciary  aocotmts  lor  whidi  the  bank 
has  investment  discretion,  to  the  extent 
appropriate  foa-  that  dsset.  The  OCC 
anticipates  that  the  stope  of  a  bank's 
assets  review  will  vary,  depending  on 
the  nature  of  the  particular  asset. 

To  contrast  the  twd  types  of  review, 
a  review  of  assets  by  issuer  determines 
what  investments,  b^  issuo*,  [e.g., 
common  stock  of  Corporation  X)  are 
potentially  appropriate  investments  for 
the  bank's  fiduciary  tccounts.  In  some 
banks,  for  example,  the  review  of  assets 
by  issuer  rssults  in  a  list  of  permissible 
fiduciary  investment!  for  the  bank's 
fiduciary  accounts.  The  person  or 
committee  in  charge  of  investing  for  a 
particular  fiduciary  accoimt  chooses 
investments  hxnn  this  list.  An 
individual  account  review,  on  the  other 
hand,  determines  wbether  the 
investments  chosen  ibr  that  particular 
accoimt  are  appropriate,  individually 
and  collectively,  giv«i  the  objectives  of 
the  account. 

The  OCC  invites  comment  on  whether 
these  spetific  standatds  are  necessary  or 
appropfriate  and,  if  n^t,  what  alternative 
approaches  are  prefetable.  For  example, 
commenters  may  wish  to  discuss 
approaches  that  distinguish  between 
lai^  and  small  accounts  or  between 
large  and  small  institutions. 

Beconikeeping  (Proposed  §  9.8) 

The  proposal  derives  the 
recordkeeping  requirements  ourently 
found  at  $$  9.7(a)(2)  fnd  9.8.  hi 
particular,  a  naticmallbank  must 
doounent  the  estabU^hment  and 
terminatian  of  fidiKdary  accounts,  must 
maintain  adequate  records  for  fiduciary 
accounts,  must  retain  records  for  a 
specified  period  of  time,  and  must  make 
sure  its  fiduciary  records  are 
distinguishable  from  other  bank  records. 

Audit  of  Fiduciary  Aktivities  (Proposed 
§9.9) 

The  proposal  retains  the  current  §  9.9 
requirement  that  a  national  bank 
perform  suitable  audits  of  its  fiduciary 
activities  annually  (s|)ecifically,  at  least 
(Mice  during  each  calendar  year  and  not 
later  than  15  months  after  the  last 
audit),  and  that  the  bank  report  the 
results  of  the  audit  (including  all  actions 
taken  as  a  result  of  tte  audit)  in  the 


minutes  of  the  board.  The  proposal 
removes  as  redundant  the  requirement 
that  the  national  bank  ascertain 
compliance  with  "law,  this  part,  and 
sound  fiduciary  principles." 

The  proposal  clarifies  that  if  a  bank 
adopts  a  continuous  audit  system  in  Ueu 
of  performing  annual  audits,  the  bank 
may  perform  discrete  audits  of  each 
fiduciary  activity,  on  an  activity-by- 
activity  basis,  at  intervals  appropriate 
for  that  activity.  For  example,  a  bank 
may  determine  that  it  is  appropriate  to 
audit  certain  low-risk  fiduciary 
activities  every  18  months.  A  bank  that 
adopts  a  continuous  audit  system  must 
report  the  results  of  any  discrete  audits 
p«rformed  since  the  last  audit  report 
(including  all  actions  taken  as  a  result 
of  the  audits)  in  the  minutes  of  the 
board  of  directors  at  least  once  during 
each  calendar  year  and  not  later  than  15 
months  after  the  last  audit  report. 

The  proposal  also  clarifies  that  a 
national  bank's  audit  committee  may 
not  include  directors  who  are  members 
of  a  fiduciary  conunittee  of  the  bank.  '^ 
The  proposal  also  modifies  the  current 
regulation's  position  that  active  officers 
of  the  bank  may  not  serve  on  the  audit 
conunittee.  Under  the  proposal,  only 
officers  who  participate  significantly  in 
the  administration  of  the  bank's 
fiduciary  activities  are  barred  fitim 
serving  on  the  audit  committee.  This 
proposed  position  provides  some  degree 
of  flexibiUty  to  smaller  banks,  which 
may  have  a  limited  number  of  outside 
directors. 

Finally,  the  proposal  permits  an  audit 
committee  of  an  affiUate  of  the  bank  to 
conduct  the  required  audit.  This  change 
allows  a  bank  holding  company  to  audit 
the  fiduciary  activities  of  its  subsidiary 
national  banks  through  a  central  audit 
committee.  This  approach  facilitates 
consolidation  of  functions,  and  the 
accompanying  efficiencies,  within  a 
bank  holding  company  structure. 

The  OCC  invites  comment  on  these 
proposed  changes  and,  in  addition,  on 
the  relationship  between  the  audit 
requirement  and  the  OCC's  fiduciary 
examination  process  (in  particular,  the 
extent  to  which  OCC  examiners  should 
rely  on  a  bank's  internal  or  external 
fiduciary  audits). 

Fiduciary  Funds  Awaiting  Investment  or 
Distribution  (Proposed  §9.10) 

As  mentioned  earUer,  the  proposal 
relocates  to  proposed  §  9.5  the  current 
regulation's  requirement  that  a  national 
bank  adopt  policies  and  procedures 
regarding  short-term  investments.  The 


">  See  Fiduciary  Precedent  9.2S05  (a  membar  of 
a  Rduciary  conuninee  may  not  Mrve  on  the  trutt 
audit  committee). 


proposal  retains  the  cxurent  regulation's 
general  prt^bition  against  allowing 
fiduciary  funds  to  remain  imlnvested 
and  undistributed  any  longer  than 
reasonable  for  proper  account 
management.  "The  OCC  Invites  comment 
on  whether  reasonableness  is  a 
sufficiently  clear  standard  and,  if  not, 
on  what  standard  is  appropriate. 

The  proposal  continues  to  allow  a 
national  bank  to  deposit  idle  fiduciary 
funds  (i.e.,  fiduciary  funds  awaiting 
investment  or  distribution)  in  its 
commercial,  savings,  or  another 
department,  provided  that  the  bank 
secxu«s  the  deposit  with  appropriate 
collateral.  Additionally,  the  proposal 
expUdtly  allows  a  national  bank  to  use. 
as  collateral  for  self-  deposits  of  idle 
fiduciary  funds,  assets  (including  surety 
bonds)  that  qualify  under  state  law  as 
appropriate  security  for  deposits  of 
fiduciary  funds.  The  proposal  also 
permits  a  national  bank  to  deposit  idle 
fiduciary  funds  with  affiliates. 

Surety  bonds  as  collateral.  Under  12 
U.S.C.  92a(d),  a  national  bank  may 
deposit  idle  fiduciary  fimds  with  itself 
[e.g.,  in  its  commercial  or  savings 
department)  only  if  it  pledges  United 
States  bonds  or  "other  securities" 
approved  by  the  OOC.  Ciurent 
§  9.10(b)(3)  allows  a  bank  to  meet  this 
requirement  by  pledging  qualifying 
assets  of  the  bank  to  secure  a  deposit  in 
compliance  with  local  law. 

Under  the  OCC's  interpretation  of 
§  9.10(b)(3),  a  national  bank  may  pledge, 
as  a  qualifying  asset,  a  surety  bond  as 
collateral  for  a  deposit  of  idle  fiduciary 
funds  if  a  surety  bond  is  permissible 
collateral  imder  state  law,  unless  the 
instrument  governing  the  fiduciary 
relationship  prohibits  the  use  of  a  surety 
bond.  This  interpretation  recognizes 
that  a  surety  bond  provides  protection 
that  is  functionally  at  least  equivalent  to 
the  protection  provided  by  other  types 
of  assets  that  the  OCC  has  approved 
under  section  92a(d).  Moreover,  this 
interpretation  prcmiotes  Congress' 
policy  objective  of  protecting  the 
interests  of  beneficiaries  and  ensures 
that  national  banks  are  not 
disadvantaged  in  a  state  that  permits  its 
institutions  to  use  surety  bonds  to 
secure  deposits  of  idle  fiduciary  funds. 

The  proposal  expUcltly  incorporates 
this  interpretation  into  part  9  by 
allowing  a  national  bank  to  secure 
deposits  of  idle  fiduciary  funds  with 
assets,  including  smety  bonds,  that 
qualify  under  state  law  as  appropriate 
security  for  deposits  of  fiduciary  funds. 
The  theory  that  a  surety  bond  is 
comparable  to  other  forms  of  sectuity 
permitted  by  the  OCC  could  have  a 
broader  application,  however.  In 
particular,  the  OCC  invites  comment  on 


whether  to  adopt  a  uniform  standard 
allowing  national  banks  in  all  states  to 
use' surety  bonds  as  collateral  for  these 
deposits. 

Deposits  with  affiliates.  Section  92a(d) 
authorizes  a  national  bank  to  pledge 
assets  to  secure  self-deposits  of  idle 
fiduciary  funds.  Thus,  section  92a(d) 
accommodates  a  bank  with  a  trust 
department  and  a  commercial  or  savings 
department,  the  bank  organizational 
structure  prevalent  when  Congress 
enacted  the  statutory  language  in  1918. 
However,  the  statutory  language  does 
not  address  other  organizational 
structures  that  have  evolved  since  1918. 
For  example,  some  banks  today  are 
special-purpose  trust  com[>anies.  These 
entities  do  not  have  commercial  or 
savings  departments  in  which  to  deposit 
idle  fiduciary  fimds,  but  many  are 
affiUated  with  banks  that  do.  Other 
banks  operate  as  part  of  a  large  system 
of  affiliated  banks  and  wish,  for  reasons 
of  efficiency,  to  consolidate  their 
fiduciary  payment  and  disbursement 
functions  in  a  single  bank.  In  these 
situations,  a  bank  may  want  to  deposit 
Idle  fiduciary  funds  with  an  affiliated 
bank.  However,  the  OCC  has  previously 
applied  12  CFR  9.12(c)  to  restrict  a 
national  bank  from  depositing  idle 
fiduciary  funds  with  an  affiliated  bank 
unless  authorized  by  the  instrument 
governing  the  account,  court  order,  or 
state  law. 

Some  states  expllclUy  authorize  their 
banks  to  deposit  idle  fiduciary  funds 
with  affiliated  banks,  however.  Thus,  a 
national  bank  in  any  of  these  states  may 
deposit  idle  fiduciary  funds  in  an 
amliated  bank  in  accordance  with 
current  12  CFR  9.12(c)  (because  the 
deposit  is  authorized  by  state  law). 
Additionally,  however,  many  of  these 
states  require  that  these  deposits  be 
secured  with  a  pledge  of  assets.  The 
OCC  previously  took  the  position  that 
neither  a  national  bank  making  a 
deposit  of  idle  fiduciary  funds  with  an 
affiliate,  nor  a  national  bank  accepting 
the  deposit,  can  pledge  assets  to  secure 
the  deposit,  regardless  of  whether  state 
banks  can  pledge  in  that  situation. 
Consequently,  a  national  bank  could  not 
legitimately  ccmply  with  a  state's 
pledging  requirement  and,  thus,  could 
not  avail  itself  of  the  state's 
authorization  to  deposit  idle  fiduciary 
funds  with  an  affiUate  bank.  The  OCC 
beUeves  that  a  prohibition  on  pledging 
assets  to  secure  idle  fiduciary  funds 
deposited  by  or  with  affiliates  is  not 
legally  requited  and  may  prevent  a 
national  bank  bam  achieving 
efficiencies  in  its  fiduciary  operations. 

Consequently,  the  OCC  proposes  to 
allow  a  national  bank  to  secure  a 
deposit  of  idle  fiduciary  funds  by  ot 


with  an  affiUate  if  consistent  with 
appUcable  law.  This  change  is 
consistent  with  a  recent  OCC 
interpretative  letter,"  and  should 
faciUtate  more  efficient  fiduciary 
operations  in  multi-bank  holding 
companies. 

Investment  of  Fiduciary  Funds 
(proposed  §9.11) 

The  proposal  condenses  current  §  9.11 
without  changing  its  substance.  The 
proposal  simply  directs  a  national  bank 
to  invest  fiduciary  funds  in  a  maimer 
consistent  with  appUcable  law. 
AppUcable  law,  as  described  earUer, 
Includes  Federal  law,  state  law 
governing  a  national  bank's  fiduciary 
relationships,  the  terms  of  the 
instrument  governing  the  relationships, 
and  any  court  order  pertaining  to  the 
relationships. 

Self-dealing  and  Conflicts  of  Interest 
(Proposed  §9.12) 

The  proposal  retains  the  substance  of 
current  §  9.12,  which  addresses 
fiduciary  confUcts  of  interest.  However, 
the  proposal  clarifies  a  point  concerning 
the  general  rule,  foimd  at  ciirrent 
§  9.12(b),  that  a  national  bank  may  not 
lend,  sell,  or  otherwise  transfer  assets 
held  in  a  fiduciary  capacity  to  the  bank 
or  any  of  its  directors,  officers,  or 
employees,  or  to  affiliates  of  the  bank  or 
any  of  their  directors,  officers,  or 
employees,  or  to  individuals  or 
organizations  with  whom  there  exists  an 
interest  that  might  affect  the  exercise  of 
the  best  judgment  of  the  bank.  Ciurent 
§  9.12(b)  provides  certain  exceptions  to 
this  general  rule,  such  as  where  local 
law  authorizes  those  loans.  However, 
imder  12  U.S.C.  92a(h),  it  is  unlawful 
for  a  national  bank  to  lend  to  its 
directors,  officers,  or  employees  any 
funds  it  holds  in  trust.  A  national  bank 
cannot  Invoke  the  exceptions  in  current 
§  9.12(b)  in  contravention  of  section 
92a(h).  Thus,  the  proposal  clarifies  that 
despite  the  exceptions  to  the  general 
rule,  a  bank  may  not  lend  to  any  of  its 
directors,  officers,  or  employees  any 
funds  it  holds  in  trust,  except  with 
respect  to  bank's  own  employee  benefit 
plans  in  accordance  with  section 
408(b)(l]  of  the  Employee  Retirement 
bicome  Seciuity  Act  of  1974  (29  U.S.C 
1108(b)(1)),  which  specificaUy 
authorizes  loans  to  participants  and 
beneficiaries  of  such  plans  under  certain 
circumstances. 


Custody  of  Fiduciary  Assets  (Proposed 
§9.13) 

The  proposal  retains  the  substance  of 
current  §  9.13,  which  addresses  custody 
of  fiduciary  assets.  The  proposal 
continues  to  require  joint  custody  or 
control  of  fiduciary  assets,  separation  of 
fiduciary  assets  from  the  assets  of  the 
bank,  and  separation  or  identification  of 
the  assets  of  each  fiduciary  account 
from  all  other  accounts  (except  when 
assets  are  invested  in  coUective 
investment  funds).  The  proposal  also 
continues  to  aUow  a  national  bank  to 
maintain  fiduciary  assets  off-premises. 

Deposit  of  Securities  With  State 
Authorities  (Proposed  §9.14) 

Under  current  §  9.14,  whenever  state 
law  requires  institutions  acting  as 
fiduciaries  to  deposit  seciuities  with 
state  authorities  for  the  protection  of 
trust  accounts,  a  national  bank  in  that 
state  must  make  a  similar  deposit  before 
it  can  act  in  a  fiduciary  capacity.'^  The 
proposal  retains  this  general 
requirement 

However,  auxent  §  9.14  does  not 
address  how  a  bank  should  calculate  the 
amount  of  its  required  deposit  when  the 
bank  administers  trust  assets  from 
offices  located  in  more  than  one  state^ 
i.e.,  whether  the  bank  must  compute  the 
amount  of  deposit  required  by  a 
particular  state  on  the  basis  of  aU  of  the 
bank's  trust  assets  nationwide,  or  on  the 
basis  of  the  bank's  trust  assets  in  that 
state.  This  issue  wiU  become 
increasingly  significant  as  interstate 
branching  becomes  more  common. 
Many  states  have  laws  requiring  a  state 
'fiduciary  to  deposit  an  amount  of 
securities  based  on  its  total  trust  assets. 
These  laws  apparentiy  did  not 
contemplate  that  state  fiduciaries  would 
expand  geographically  and  administer 
significant  amoimts  of  trust  assets  from 
other  states. 

It  is  unnecessary  to  require  a  bank 
with  multistate  trust  operations  to 
deposit  In  each  state  in  which  it 
administers  trust  assets  an  amount 
based  on  its  total  trust  assets 
nationwide.  To  do  so  goes  far  beyond 
the  deposit  requirement's  purpose  of 
protecting  trust  assets  relating  to  a 
particular  state,  and  uimecessarily 
burdens  a  bank  that  conducts  fiduciary 
operations  in  multiple  states. 
ConsequenUy,  the  proposal  allows  a 
national  bank  to  meet  its  deposit 
requirement  in  each  state  based  on  the 


■•  Latter  from  Julie  L.  Williams.  Chief  Councel 
(Novembers,  1995). 


"This  provision  stems  from  the  fiduciary  powers 
•tatute.  See  12  U.S.C  92a(f). 
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amount  of  trust  asaeto  administered 
from  offices  located  In  that  atate.^' 

Fiduciary  CompenstMion  (Proposed 

S9.15) 

The  proposal  retaiiis  the  substance  of 
cuirent  §  9.15.  vdiicl)  addresses 
fiduciary  compensatjcm.  Under  the 
proposal,  a  natitmal  Vank  may  charge  a 
rsaaionable  fee  for  its  ifidudary  services 
if  the  amount  is  not  set  or  governed  by 
applicable  law.  Moreover,  the  proposal 
prohibits  an  officer  or  an  employee  of  a 
national  bank  from  retaining  any 
campensatioD  for  acting  as  a  co- 
fiduciary  with  the  benk  in  the 
administratiou  of  a  flkiuciary  account, 
except  with  the  qiedflc  approval  of  its 
board  of  directors. 

Receivership  or  VoJuittary  Liquidation 
ofBank  (Proposed  §9.16) 

The  proposal  retails  the  substance  of 
current  §  9.16,  whichi  addresses 
raceiverriiip  and  voluntary  liquidation. 
The  i»oposal  directs  a  receiver  or 
limiidating  agent  to  close  promptly  all 
fiduciary  accounts  toithe  extent 
practicable  (in  accordance  with  OCC 
instructions  and  the  orders  of  the  court 
having  jurisdiction)  and  to  transfer  all 
remaining  fiduciary  apccounts  to 
substitute  fidudariesJ 

Surrender  or  Revocanon  of  Fiduciary 
Powers  (Proposed  §9^17) 

The  proposal  retaiqs  the  substance  of 
current  §  9.17,  whichjaddresses 
surrender  and  revocation  of  fiduciary 
powers.  The  proposal  sets  forth  the 
standards  and  procechires  that  apply 
when  a  national  bank  seeks  to  surrender 
its  fiduciary  powers.  The  proposal  also 
describes  the  standards  that  apply  when 
the  CXX  seeks  to  revoke  a  bank's 
fiduciary  powers.       I 

Collective  InvetimentFunds  (Proposed 
§9.18) 

The  proposal  revises  cuiient  §  9.18. 
which  governs  the  establishment  and 
operation  of  amunon  'trust  funds  and 
other  collective  investment  funds  by 
national  banks.  ^'*  Thai  central  purpose  of 


this  proposed  revision  is  to  lift  certain 
unnecessary  regulatory  burdens 
currently  imposed  on  institutions  that 
administer  collective  investment  funds, 
wdiile  preserving^appropriate 
protections  to  bmefidaries  (and  other 
interested  parties)  of  fiduciary  accoimts 
partidpatinfl  in  those  funds. 

The  tXX:  has  not  rewritten  §  9.18 
since  1972.  hi  1982.  the  OCC  published 
an  advance  notice  of  proposed 
rulemaking  requesting  public  comm«at 
on  §9.16  (47  FR  27833,  June  25. 1982). 
The  OCC  specifically  solicited 
comments  cm  several  issues.^" 
Moreover,  the  OCC  indicated  its 
intention  to  undertake  a  comprehensive 
review  of  its  collective  investment  fund 
regulation. 

The  OCC  received  over  70  comments, 
most  of  which  indicated  that 
technological  advances  and  new 
customer  needs  rendoed  portions  of 
§  9.18  obsolete  or  even  counter- 

E reductive.  In  November  1984. 
owever,  the  OCC  suspended  its 
omsideration  of  amendments  to  §9.18, 
due  to  pending  litigation  stemming  frtmi 
the  OCC's  approval  of  collective 
investment  funds  consisting  of 
Individual  Retirement  Accounts,  Keogh 
Accoimts,  or  other  employee  benefit 
accounts  that  are  exempt  from  taxation 
(collective  IRA  funds).*"  The  OCC 
determined  that  it  would  be  premature 
to  pursue  significant  changes  to  §  9.18 
under  the  circumstances. 

In  view  of  the  disposition  of  the 
collective  IRA  fimd  litigation,*'  the  OCC 


"  Sm  alM  Op.  C3iiaf  CouSmI.  OfBca  of  Thrift 
SupanrUion  (Dacambar  24,  iW2)  (iotwprating  12 
U.S.C  1464(dX5)  (the  F«d«W  Mviiigs  MMCiation 
•quivalwt  of  12  U.S.C  02a(|)  with  virtually 
idantical  laoguaga)  and  contluding  that  a  Fedaral 
taviogi  aaaodation  ahonld  Qomputa  tha  aawunt  of 
a  taquirad  Mata  dapoait  baa^  on  tha  amount  of 
tiuat  aaaaU  adminiatand  {tttn  ofRcaa  locatad  in  that 
particular  (tata,  rathar  than  on  tha  baaia  of  tha 
bank'a  total  truat  aaaeU  nationwide). 

**  Bacauaa  the  ragulations;  of  the  OfBca  of  Thrift 
Suparviaion  ijicorponta  SgjS.  this  reviiion  also 
aSicta  coUactiva  invaatniant  funds  administerad  by 
Fadaialiy-chartarad  Mvinga  and  loan  associations. 
12  CFR  S50. 13(b).  Moraovar,  because  comnion  trust 
funda  nniat  comply  with  $  9,18  in  order  to  qualify 
for  tax.«xampi  statua  under  taction  584  of  tha 
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btamal  Revenue  Code  of  ISSS.  aa  amaoded  (28 
U.S.C  384),  this  reviaioD  aSacta  atata«harterad 
banka.  truat  companies,  and  other  financial 
iaatitutian  fiduciariea  that  administer  collective 
inveatment  funda. 

"Theae  iaauea  indaded:f  1)  opmtiona  of 
guaranteed  inaurance  ccmtract  hinds;  (2) 
aatabliahment  of  commingled  agency  accounts;  (3) 
commingling  of  Keogh  tmaU  with  corpotate 
employee  benefit  funda;  (4)  aatahllahment  of 
omnmon  tniat  funds  for  individual  ratirament 
aooounta;  (5)  adveitiaing  of  common  truat  funda; 
and  (8)  cnmmingHng  of  chadtable  tniaU  %vith 
employee  benefit  trusts. 

**  See.  e.g.,  "Dadaion  of  tha  Comptroller  of  the 
Cunency  on  the  AppUcatioa  by  Qtibank.  N.A.. 
pursuant  to  12  CFR  9.18(c)(5)  to  Eatabliah  Common 
Trust  Funds  far  die  Collective  biveatment  of 
Individual  Retirement  Account  Trusts  Exempt  &om 
Taxation  under  Section  408  of  the  Internal  Revenue 
Code  of  1954"  (Oct  31. 1982).  reprinted  in  1 
Comptroller  of  the  Cunency  Q.J.  No.  4  (1982),  at  4S; 
and  "Decision  of  the  Office  of  the  Comptroller  of 
the  Currency  on  the  Application  by  Wells  Fargo 
Bank.  N.A  to  Esublish  a  Common  Trust  Fund  for 
the  Collective  Investment  of  Individual  Retirement 
Account  Trust  Assets  Exempt  From  Taxation  Under 
section  408(a)  of  the  Internal  Revenue  Code  of  1954, 
aa  amended"  (]an.  28. 1984)  (Wells  Faigo  Oadaion). 

>'  See  btvettment  Company  Institute  v.  Clbrfce, 
789  F.2d  175  (2d  Cir.  1986).  cert,  denied.  479  U.S. 
940  (1986);  Investment  Company  Institute  v. 
Conover.  790  F.2d  925  (D.C  Cii.  1986),  cert,  denied, 
479  U.S.  939  (1986),  Investment  Company  Institute 
v.  Clarke.  No.  86-3725  (W.D.N.C  Auguat  25.  1986, 
appeal  withdrawn  by  stipulation,  Jan.  6, 1987). 


decided  in  1990  to  resume  the 
rulemaking  process  by  publishing  a  i 
proposal  to  amend  §  9.18  (55  FR  4184, 
February  7, 1990)  (1990  Proposal)  based 
largely  on  the  pvd)lic  comments  received 
in  1982."  The  OCC  received  150 
ccHunent  letters  on  the  1990  Proposal. 
In  1994,  the  OCC  decided  to  revise 
§  9. 18  as  part  of  the  comprehensive 
review  of  part  9  under  its  R^ulation 
Review  Program,  rather  ihan  proceed 
with  §  9.18  alone.  This  propcraal 
incorpOTates  many  of  the  ebments  of 
the  1990  Proposal  Readers  seeking 
additional  background  on  these 
elements  may  refer  to  the  1990  Proposal 

This  current  proposal  retains  the 
general  structure  of  §  9.18.  Paragraph  (a) 
authorizes  national  banks  to  invest 
fiduciary  assets  in  two  types  of 
collective  investment  fimds.  Paragraph 
(b)  sets  forth  the  requirements 
applicable  to  funds  authorized  under 
paragraph  (a).  Paragraph  (c)  describes 
other  types  of  collective  investments 
available  to  national  bank  fiduciaries. 
Significant  changes  to  current  §9.18  are 
noted  below. 

(a)(1)  and  (a)(2)  Funds  (Proposed 
§  9.18(a)). 

The  proposal  retains  the  substance  of 
current  §  9.18(a),  which  authorizes 
national  banks  to  ibvest  fiduciary  assets 
in  common  trust  fimds  ((a)(1)  fimds) 
and  funds  consisting  of  employee 
benefit  and  other  tax-exempt  trusts 
((a)(2)  fimds).  The  proposal,  however, 
relocates  to  §  9.18(a)  ^e  substance  of 
current  §  9.18(b)(2).  which  provides 


**The  1990  propoaal  included  revisions  that 
would:  (1)  Eliminate  the  requirement  for  specific 
approval  by  an  inatitution's  board  of  directors  prior 
to  aatabliahing  a  collective  inveatment  fund,  and 
eliminate  the  requirement  for  national  banks  to  file 
fund  plans  of  operation  with  the  OCC:  (2)  clarify  the 
participation  in  collective  investment  hmda  by 
certain  tax-exempt  employee  benefit  funda;  (3) 
broaden  the  authority  to  eatabliah  "doaed-end" 
collectiva  investment  funda,  the  aaaata  of  «vfaich  are 
illiquid;  (4)  aUminate  the  apedfic  regulatory 
prohlfaidon  in  SS.18(b)(S)(v)  on  advertUing  the 
availaUUty  and  perfiormance  of  common  trust 
funds;  (5)  elimintte  the  fixed  peroent^e  limiution 
in  SS9.1S(bX9)(i)  and  tt.lS(c)(3)  on  tha  bitereat  a 
single  partidpating  account  may  have  in  a 
particular  common  trust  ftind;  (6)  eliminate  the 
fixed  percentage  limiution  in  $  9.l8(b)(9Xli)  on  the 
concentration  of  inveatment  by  a  common  trust 
fund  in  the  obligations  of  any  one  entity;  (7) 
eliminate  the  liquidity  requirement  in 
S9.18(b)(9Hiii)  applicable  to  the  assets  of  common 
truat  funds;  (8)  eliminate  the  limitations  In 
§9.18(b)(12)  on  foes  and  expenses  incurred  by  an 
institution  in  the  adminiatration  of  a  collective 
inveatment  fund,  but  require  appropriate 
disdoaure;  (9)  elimhiate  the  requirement  in 
§9.18(cX2Kn)  that  invaatmanta  In  variable-amount 
notes  be  made  on  a  short-term  baais;  (10)  provide 
an  expeditious  procedure  far  the  review  of  new 
typea  of  funds;  and  (11)  codify  the  authority  to 
establish  registered  collectiva  investment  funds 
whose  assets  consist  solely  of  bidividual  Retirement 
Accounts,  Keogh  Accounts,  or  other  eligible 
employee  benefit  accounts. 


guidance  on  the  circumstances  under 
which  a  bank  may  place  employee 
benefit  and  other  tax-exempt  trust  assets 
in  either  an  (a)(1)  or  an  (a)(2)  fimd.  and 
on  the  drcimistanoes  under  which  a 
bank  may  place  trusts  for  which  the 
bank  is  not  the  trustee  in  an  (a)(2) 
fimd." 

The  proposal  makes  significant 
dianges  to  currant  §  9.18(b).  which  sets 
forth  the  requirements  for  (a)(1)  and 
(a)(2)  fimds.  On  balance,  these  changes, 
described  below,  will  reduce  the 
Federal  regulatory  burdens  imposed  on 
collective  investment  funds  and  enable 
banks  to  operate  collective  investment 
fimds  more  efficiently.  The  term 
"collective  investment  fimd."  as  used  in 
§  9.18.  encompasses  both  (a)(1)  fimds 
and  (a)(2)  fimds. 

Written  Plan  (Proposed  §  9.18(b)(1)). 

Like  the  1990  Proposal,  this  proposal 
eliminates  as  unnecessary  two 
requirements  from  current  §  9.18(b)(1). 
First,  instead  of  requiring  the  fiill  board 
of  directors  to  approve  new  collective 
investment  fund  plans,  the  proposal 
allows  a  committee  of  the  board  to 
perform  this  function.  Second,  the 
proposal  removes  the  requirement  that 
the  bank  file  (a)(1)  and  (a)(2)  fund  plans 
with  the  OCC. 20  Additionally,  the 
proposal  relocates  a  provision  on  fund 
valuation  from  current  §  9.18(b)(1)  to 
proposed  §  9.18(b)(4),  described  below. 

Fund  Management  (Proposed 
§9.18(bX2)) 

The  proposal  provides  an  exception  to 
the  "exclusive  management" 
requirement,  foimd  in  current 
§9.18(b)(12).  to  allow  prudent 
delegation  of  responsibilities  to 
othere.21  This  exception  is  consistent 
with  the  modem  prudent  investor  rule 
as  set  forth  in  the  American  Law 
Institute's  Restatement  (Third)  of  Trusts 
(1992).22 


"Like  the  1990  Proposal,  this  proposal 
eliminates  from  current  §  9.18(b)(2)  references  to 
specific  sections  of  the  Internal  Revenue  Code  and 
to  specific  Internal  Revenue  Service  rulings  to  mak 
dear  that  the  OCC  promulgates  this  regulation 
solely  on  the  authority  of  Federal  banking  law  and 
not  under  authority  of  the  Internal  Revenue  Code. 

x>  However,  national  banks  must  file  written 
plans  with  the  OCC  in  order  to  esublish  special 
exemption  funds  (i.e.,  funds  that  deviate  from  the 
requiremenU  of  S  9.18(a)  and  (b)),  in  accordance 
with  propoaed  §  9.18(c)(5). 

"  In  the  past,  the  OCC  recognized  only  limited 
exceptions  to  the  exclusive  management 
requirement  See,  e.g..  Fiduciary  Precedent  9.5320 
(an  affiliaU  may  manage  a  bank's  collective 
investment  fund). 

"  See  Rest  3rd.  Truau  (Prudent  Investor  Rule), 
sedion  171  (Duty  with  Reaped  to  Delegation):  "A 
trustee  has  a  duty  personally  to  perform  the 
responsibilities  of  the  trusteeship  except  as  a 
prudent  person  might  delegate  those 
responsibilities  to  others.  In  deciding  whether,  to 


The  proposal  also  provides  an 
exception  to  the  exclusive  manag«nent 
requirement  for  collective  IRA  fiinds 
registered  under  the  Investment 
Company  Act  of  1940.  A  bank  Mrith  a 
collective  IRA  fund  generally  registers 
that  fund  as  an  investment  company 
under  the  Investment  Company  Act 
because  the  SEC  takes  the  position  that 
IRA.  Keogh.  and  certain  other  similar 
trusts  may  not  qualify  for  exemption 
from  registration.  However,  the 
exclusive  management  requirement  of 
ctirrent  §  9.18(b)(12)  arguably  conflicts 
with  the  Investment  Company  Act.^^ 
Currently,  the  OCC  grants  waives  of  the 
exclusive  management  requirement  for 
collective  IRA  fimds  that  register  as 
investment  companies.  The  proposal 
obviates  the  need  for  these  routine 
waivers. 

Proportionate  Interests  (Proposed 
§  9.18(b)(3)) 

The  proposal  retains  the  requirement 
in  current  §  9.18(b)(3)  that  all 
participating  accoimts  in  a  collective 
investment  fund  must  have  a 
proportionate  interest  in  all  of  the 
fund's  assets.  However,  the  proposal 
eliminates  the  language  concerning  the 
propriety  of  investing  fiduciary  assets  in 
a  collective  investment  fund.  The 
permissibility  of  investing  the  assets  of 
a  fiduciary  accoimt  in  a  particular 
collective  investment  fund  is  governed 
by  proposed  §  9.11,  which  allows 
investments  consistent  with  applicable 
law. 

Valuation  (Proposed  §  9.18(b)(4)) 

The  proposal  consolidates  existing 
provisions  relating  to  valuation  of 
collective  investment  funds,  including 
current  §  9.18(b)(1)  (method  of 
valuation),  current  §  9.18(b)(4) 
(frequency  and  date  of  valuation),  and 
current  §  9.18(b)(15)  (valuation  of  short- 
term  investment  fimds).  The  OCC 
invites  comment  on  the  need  to  clarify 
valuation  issues  in  the  regulatory  text  or 
an  interpretive  ruling  accompanying 
part  9. 

The  OCC  also  invites  comment  on  the 
proposed  exception  to  the  quarterly 
valuation  requirement  for  collective 
investment  funds  that  are  invested 
primarily  in  real  estate  or  other  assets 
that  are  not  readily  marketable. 
Allowing  banks  to  value  these  illiquid 
collective  investment  funds  aimuaily 


whom  and  in  what  manner  to  delegate  fiduciary 
authority  in  the  administration  of  a  trust,  and 
thereafter  in  supervising  agents,  the  trustee  is  under 
a  duty  to  the  beneficiaries  to  exercise  fiduciary 
discretion  and  to  act  as  a  prudent  person  would  ad 
in  similar  circumstances." 

*^See,  e.g..  Wells  Fargo  Decision,  supra  note  16, 
at  10. 


radier  than  quarterly  appears  consistent 
with  the  one-year  prior  notice  allowance 
for  withdrawals  from  these  funds,  found 
at  §  9.18(b)(4). 

Admission  and  Withdrawal  of  Accounts 
(Proposed  §9.18(b)(S)) 

The  proposal  consolidates  existing 
provisions  relating  to  admissions  and 
withdrawals  of  accounts,  including 
current  §  9.18(b)(4)  (prior  request  or 
notice),  current  §9. 18(b)(6)  (method  of 
distribution),  and  current  §  9.18(b)(7) 
(semegation  of  investments). 

ine  proposal  also  substantially 
revises  the  current  regulation's  standard 
for  distributions  to  an  accoimt 
withdrawing  from  a  collective 
investment  fund.  Current  §9. 18(b)(6) 
sets  a  Federal  standard  requiring  the 
bank  to  make  distributions  in  cash, 
ratably  in  kind  (i.e.,  a  proportional  share 
in  each  of  the  assets  held  by  the  • 

collective  investment  fund),  or  a 
combination  of  the  two.  The  OCC 
believes  that  this  Federal  standard  may 
not  be  sufficiently  flexible  to  address 
distribution  problems  that  arise, 
particularly  with  respect  to  collective 
investment  funds  that  invest  primarily 
in  assets  that  are  not  readily  marketable 
(ilUquid  assets).  Even  with  respect  to 
these  collective  investment  funds  that 
invest  primarily  in  illiquid  assets,  banks 
generally  make  distributions  in  cash 
only,  either  from  the  fund's  cash 
reserves  or  after  selling  some  of  the 
fund's  assets  within  the  one-year  prior 
notice  period.  However,  if  withdrawal 
requests  exceed  the  fund's  cash 
reserves,  and  if  the  bank  beUeves  the 
market  for  the  fund's  assets  is 
depressed,  a  bank  under  the  constraint 
of  the  one-year  time  limit  may  have  to 
resort  to  ratable  in-ldnd  distributions 
rather  than  (1)  sell  fund  assets  at 
depressed  prices,  or  (2)  Uquidate  the 
fimd.  With  ratable  in-kind  distributions 
of  certain  assets,  such  as  readily 
marketable  securities,  a  withdrawing 
participant  may  easily  convert  the 
distribution  into  cash.  However,  that 
may  not  be  the  case  for  ratable  in-kind 
distributions  of  ilUquid  assets,  where 
valuation  may  be  complicated  and  a 
recipient  may  have  no  practical  avenue 
to  liquidate  its  proportionate  share  of  an 
asset. 

In  response  to  these  concerns,  the 
proposal  allows  any  distributions 
consistent  with  applicable  law.  The 
OCC  beUeves  that  this  approach  will 
provide  banks  with  sufficient  flexibiUty 
to  address  complex  distribution 
problems  that  may  arise  (particularly 
with  respect  to  collective  investment 
funds  that  invest  primarily  in  iUiquid 
assets),  while  maintaining  the  basic 
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protecticDS  of  ttsta  fldudaiy  ]aw.**  The 
OCC  invites  commeiit  on  whether  to 
adopt  this  proposed  ftate  law-based 
approach  instead  of  |etaining  a  Federal 
standard.  In  the  evrajt  that  the  OOC  does 
not  adopt  the  state  Utw-based  approach, 
the  OCC  also  invites  comment  on  what 
Federal  standard  isttipropiiate. 

Moreover,  the  OCu  mvites  OHnment 
on  whether,  if  the  OCC  adopts  a  state 
law-based  standard,  (here  is  a  need  to 
retain  the  {xovision  t|iat  allows  a  prior 
notice  period  of  up  te  one  year  for 
withdrawals  from  fu^ds  with  assets  not 
readily  marketable  (proposed 
§9.18(bM5)(iii)).        i 

Audits  and  Pinancial  Reports  (Proposed 
§9.18(bX6)) 

The  proposal  retails  the  requirements 
in  currant  §  g.l8(b)(^iHiv)  regarding 
collective  investment  fund  annual 
eiidits  and  financial  Reports.  The 
proposal  also  adds  a  requirement  that  a 
national  bank  disclose  in  the  annual 
finwnrial  report  fees  ^d  expenses 
charged  to  the  fund,  tonsistent  with 
OCC  precedent's     [ 

The  proposal,  however,  provides  an 
exception  to  this  leqeirement  for 
collective  IRA  funds  registered  under 
the  Investment  Company  Act.  As 
mentioned  earlier,  a  bank  generally 
registers  a  collective  IRA  nind  as  an 
investment  company  under  the 
Investment  Campan^f  Act.  The 
requirement  that  the  euditon  are 
responsible  only  to  t^e  bank's  board  of 
directors  arguably  conflicts  with  the 
Investment  Company  Act.'*  Currently, 
the  OCC  grants  waivers  of  this 
requirement  for  collcfcrtive  IRA  funds 
registered  as  investmisnt  companies.  The 
proposal  obviates  the  need  for  these 
routine  waivers. 

Advertising  Prohibithn  for  Conunon 
Trust  Funds  (Proposed  §  9.18(b)(7)) 

The  proposal  retains  and  clarifies  the 
current  regulation's  prohibition  on 
advertising  (a)(1)  fuiyis.  Current 
§  9.18(b)(5)(v)  prohitiits  a  national  bank 
from  advertidng  or  publicizing  (a)(1) 


**Thns,  ior  eotampte.  •  fa^nk  wiUi  a  odlactiv* 
investmant  fond  bci^S  (UatribuUon  prablams,  or 
bumBaatim  (or  inuigtwtadipwtiM)  of  fiduciary 
aocounti  participating  in  tliat  fund,  could  saek  from 
■  court  of  competent  juriMtction  an  order 
authorizing  an  equitable  lolution.  Allowing  a  bank 
to  maka  diatributiona  in  aocordanca  with  a  court 
order  allowrs  the  bank  to  ta«k  a  solution  more 
flexible  than  what  current  CXX  regulation* 
preacriba.  A  court-ordered  aolution  also  provide*  all 
intaraatad  partie*  with  the  opportunity  to  present 
tlteir  conoania  in  a  judicial  forum,  ensuring  that  the 
diatribution  reflects  a  consideration  of  all  relevant 
intaiest*. 

"See,  a.g..  Fiduciary  Precedent  9.5330  (requiring 
disclosure  of  management  fees). 

'*Saa,  a^..  Wells  Fargo  tiecision.  supra  note  16, 
at  11-12. 


funds  except  as  provided  in  the 
regulation.  Current  §  9.18(b)(5)(iv) 
allows  a  national  bank  to  publicize  the 
availability  of  financial  reports  for  (a)(1) 
funds  in  connection  with  the  promotion 
of  the  general  fiduciary  services  of  the 
bank.  The  OOC  interprets  these 
provisions  to  allow  a  bank  to  advertise 
(a)(1)  funds  only  in  coimection  with  the 
advertisement  of  the  general  fiduciary 
services  of  the  bank.'' 

Self-dealing  and  Conflicts  of  Interest 
(Proposed  §  9.18(b)(8)} 

The  proposal  retains  the  substance  of 
current  §  9.18(b)(8),  which  addresses 
self-dealing  and  conflicts  of  interest 
specific  to  collective  investment  funds. 
A  national  bank  administering  a 
collective  investment  fimd  must  comply 
with  these  provisions  in  addition  to  the 
self-dealing  and  coiflicts  of  interest 
provisions  found  in  §  9.12,  which  apply 
to  all  fiduciary  activities  of  national 
bulks. 

MtutgagB  Reserve  Account  (Proposed 
§  9.18(b)(9)) 

The  proposal  retains  the  substance  of 
current  §  9.18(b)(ll),  which  allows  a 
bank  administering  a  collective 
investmmt  fimd  to  establish  a  mortgage 
reserve  account  for  overdue  interest 
payments  on  mortgages  in  the  fund.  The 
OCC  invites  comment  on  the  extent  to 
which  banks  use  mortgage  reserve 
accounts,  and  whether  their  experience 
suggests  the  need  for  any  modifications 
to  this  provision. 

Fees  and  Expenses  (Proposed 
§9.18(bXlO)) 

The  proposal  retains  the  quantitative 
management  fee  limitation,  foimd  in 
current  §  9.18(b)(12).  Under  this 
limitation,  a  bank  administering  a 
collective  investment  fimd  may  charge  a 
fimd  management  fee  only  if  the  total 
fees  charged  to  a  participating  accoimt 
(including  the  fund  management  fee) 
does  not  exceed  the  total  fees  that  the 
bank  would  have  charged  if  it  had  not 
invested  assets  of  the  account  in  the 
fund.  Moreover,  the  proposal  retains  the 
requirement  that  the  bank  absorb  fimd 
establishment  and  reorganization 
expenses,  also  found  in  current 
§9.18(b)(12). 

The  proposal,  however,  eliminates 
other  provisions  in  §  9.18(b)  that 
specifically  permit  or  pn^bit  certain 
expenses,  including  ctirrent 
§9.18(b)(5)(i)  (expenses  for  audits 
performed  by  independent  public 
accountants),  current  §  9.1B(b)(5)(iv) 
(expenses  for  printing  and  distributing 
financial  reports),  and  current 


§  9.18(b)(10)  (expenses  incurred  in 
servicing  mortgages).  Rather  dian 
mandating  the  treatment  of  specific 
expenses  (other  than  establishment  and 
reorganization  e^qienses),  the  proposal 
defers  to  state  law,  in  effect,  by  allowing 
a  bank  to  charge  any  reasonable 
expenses  incurred  in  operating  the 
collective  investment  fimd  to  the  extent 
not  prohibited  by  applicable  law.  When 
expenses  of  a  fund  are  reasonable  and 
permissibte  under  state  law,  and  are 
fiilly  disclosed  in  appropriate 
documentation,"  the  OCC  believes  that 
it  is  not  necessary  to  micromanage  the 
precise  types  of  expenses  charged 
directly  to  collective  investment  funds. 

Additionally,  the  OCC  invites 
comment  on  whether  to  defer  to 
applicable  law  instead  of  retaining  the 
quantitative  management  fee  limitation. 

Prohibition  Against  Certificates 
(Proposed  §  9.18(b)(l  1)) 

The  proposal  retains  the  substance  of 
current  §  9.18(b)(13),  which  prohibits  a 
national  bank  administering  a  collective 
investment  fimd  from  issuing 
certificates  evidencing  an  interest  in  the 
fimd. 

Good  Faith  Mistakes  (Proposed 
§9.ia(b)(12)) 

The  proposal  retains  the  substance  of 
current  §  9.18(b)(14),  which  provides 
that  if  a  bank,  in  good  faith  and  in  the 
exercise  of  due  care,  makes  a  mistake  in 
administering  a  collective  investment 
fund,  the  benk  will  not  be  in  violation 
of  this  part  if  it  takes  prompt  action  to 
remedy  the  mistake. 

Elimination  of  Participation. 
Investment,  and  Liquidity  Requirements 

The  proposal  eliminates  the  10 
percent  participation  limitation,  the  10 
percent  investment  limitation,  and  the 
liquidity  requirement  applicable  to 
common  trust  funds  imder  ouient 
§  9.18(b)(9),  in  accordance  with  the  1990 
Proposal.  "liiese  Federal  restrictions 
have  at  times  interfered  with  optimal 
management  of  common  trust  funds, 
and  the  protections  found  in  state 
fiduciary  law  adequately  address  the 
concerns  underlying  these  restrictions. 

Other  Collective  Investmeitts  (Proposed 
§  9.18(c)) 

In  addition  to  (a)(1)  and  (a)(2)  funds, 
current  §  9.18  authorizes  other  means  by 
which  a  national  bank  may  invest 
fiduciary  assets  collectively.  These  other 
collective  investments,  described  in 


proposed  §  9.18(c).  are  not  subject  to  the 
requirements  of  $  9.18(b). 

The  proposal  eliminates  the 
requirement  in  current  §  9.18(c)(2)(ii) 
that  investments  in  variable-amount 
notes  be  made  on  a  short-term  basis,  in 
accordance  with  the  1990  Proposal.  The 
proposal  also  eliminates  the 
requirement  applicable  to  mini-funds 
(i.e.,  fimds  established  for  the  collective 
investment  of  cash  btdances)  that  no 
participating  account's  interest  in  the 
fund  exceed  $10,000,  again  in 
accordance  with  the  1990  Proposal.'^ 
Moreover,  the  proposal  expands  the 
total  amount  of  assets  permitted  in  a 
mini-fund  to  $1,000,000. 

Finally,  the  proposal  provides  an 
expeditious  procedure  for  the  review  of 
new  types  of  fimds,  in  accordance  with 
the  1990  Proposal.  The  purpose  of  this 
new  procedure  is  to  encourage 
innovation  by  improving  the  approval 
procedures  for  banks  that  wish  to 
establish  new  types  of  funds. 

Transfer  Agents  (Proposed  §  9.20) 

The  proposal  incorporates  by  means 
of  cross-reference  the  SEC's  rules 
prescribing  procedures  for  registration 
of  transfer  agents  for  which  the  SEC  is 
the  appropriate  regulatory  agency  (17 
CFR  240.17Ac2-l).  Although  section 
17A(d)(l)  of  the  Seauities  Exchange  Act 
of  1934  (15  U.S.C.  78q-l(d)(l))  generally 
subjects  all  transfer  agents  to  SEC  rules, 
section  17A(c)  (15  U.S.C.  78q-l(c)) 
provides  that  transfer  agents  shall 
re^ster  with  their  appropriate 
regulatory  agencies.  Current  12  CFR 
9.20  sets  forth  procedural  requirements 
for  national  banks  that  register  as 
transfer  agents  that  are  virtually 
identical  to  the  SEC's  registration  rules. 
Thus,  the  OCC  does  not  need  to 
maintain  separate  procedures,  and  the 
proposal  simply  incorporates  the  SEC's 
rule  instead. 

The  proposal  also  clarifies  that  a 
national  bank  transfer  agent  must 
comply  with  rules  adopted  by  the  SEC 
pursuant  to  section  17A  of  the 
Securities  Exchange  Act  (15  U.S.C.  78q- 
1)  prescribing  operational  and  reporting 
requirements  that  apply  to  all  transfer 
agents  (17  CFR  240.17Ac2-2,  and 
240.17Ad-l  through  240.17Ad-16). 

The  OCC's  "National  Bank  Transfer 
Agents'  Guide"  provides  additional 
guidance  regarding  the  transfer  agent 
activities  of  national  banks,  including 
the  forms  that  national  banks  must  file. 


"  See.  e.^.  Tidudaiy  Ptecedent  9.5113. 


2<See  proposed  $9.18(b](l)(lii)  (disclosure  of 
anticipated  fee*  and  expense*  in  the  written  plan) 
and  proposed  §  9.18(b)(6)(ii)  (disclosure  of  fses  and 
expenses  in  the  annual  financial  report). 


^Undar  current  §  9.18(c)(3),  a  mini-fund  may  not 
exceed  $100,000.  Limiting  participation  in  this  fund 
to  $10,000  is  equivalent  to  limiting  participation  to 
10  percent.  Thus,  eliminating  the  $10,000  limitation 
is  consistent  with  eliminating  the  10  percent 
participation  limitation  found  in  current 
S  9.18(b)(9). 


The  OCC  sends  the  Guide  to  all  national 
bank  transfer  agents,  and  to  any  person 
who  requests  it  from  the 
Communications  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.  Washington,  DC  20219. 

Disciplinary  Sanctions  Imposed  by 
Clearing  Agencies  (Proposed  §19.1 35) 

The  proposal  relocates  provisions 
concerning  applications  by  national 
banks  for  stay  or  review  of  disciplinary 
sanctions  imposed  by  registered  clearing 
agencies  from  current  §§  9.21  and  9.22 
to  12  CFR  part  19,  the  OCC's  rules  of 
practice  and  procedure.  Proposed 
§  19.135  incorporates  by  cross-reference 
the  SEC's  rules  on  this  subject,  which 
are  virtually  identical  to  current  §§  9.21 
and  9.22. 

Other  Issues  for  Comment 

The  OCC  has  identified  several  other 
issues  that  relate  to  national  banks' 
fiduciary  activities.  The  OCC  is  not 
proposing  specific  regulatory  text  on 
these  issues  at  this  time,  but  invites 
comment  on  whether  and  how  to 
address  these  issues  in  part  9. 

Multistate  Fiduciary  Operations 

As  noted  at  the  outset  of  this 
preamble  discussion,  bank 
organizational  structures  have  changed 
significantly  since  1913,  when  Congress 
first  enacted  the  national  bank  fiduciary 
powers  statute.  Many  bank  holding 
companies  ciurently  conduct  multistate 
fiduciary  operations  through  separate 
bank  or  trust  company  sul^idiaries 
chartered  in  different  states.  The  Riegle- 
Neal  Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (Interstate  Act) 
facilitates  the  consolidation  of 
multistate  fiduciary  operations  by 
permitting  interstate  bank  mergers. 
Moreover,  the  ability  to  branch 
interstate  may  encourage  some  banks  to 
expand  the  multistate  fiduciary  business 
they  already  have,  and  others  to  enter 
the  fiduciary  business  on  a  multistate 
basis  for  the  first  time.  However,  the 
Interstate  Act  does  not  define  the  scope 
of  a  national  bank's  multistate  fiduciary 
authority.  For  example,  it  does  not 
address  activities  conducted  at  places 
other  than  interstate  branches. 

In  a  recent  letter,  the  OCC  analyzed 
the  authority  of  a  national  bank  to 
exercise  fiduciary  powers  on  an 
interstate  basis  imder  12  U.S.C.  92a.  See 
Letter  from  Julie  L.  Williams.  Chief 
Coimsel  (December  8, 1995).  The  letter 
dealt  with  a  proposal  for  a  national  bank 
to  estabhsh  non-branch  trust  offices  in 
many  states  and  to  conduct  fiduciary 
business  in  each  state.  But  the  interatate 
considerations  discussed  below  also 


apply  to  fiduciary  activities  conducted 
at  interstate  branches. 

In  brief,  section  92a  authorizes  a 
national  bank  to  conduct  fiduciary 
activities  but  imposes  no  limitations  on 
the  places  where,  or  the  customers  for 
whom,  the  bank  may  conduct  those 
activities.3o  Since  an  offic»  that 
conducts  only  fiduciary  activities  and 
does  not  engage  in  any  of  the  so-called 
"core  banking  functions"  in  12  U.S.C. 
36(j)  is  not  a  branch  for  purposes  of  the 
McFadden  Act  (12  U.S.C.  36(c)),  a  bank 
may  establish  non-branch  trust  offices  at 
any  location,  without  regard  to 
branching  limitations,  llius.  a  national 
bank  may  conduct  fiduciary  activities  at 
non-branch  trust  offices  in  states  other 
than  the  state  in  which  it  has  its  main 
office.  A  nati(mal  bank  may  also  offer 
fiduciary  services  at  its  interstate 
branches. 

The  OCC  believes  that  the  effect  of 
section  92a  is  that  in  any  specific  state, 
the  extent  of  fiduciary  powers  is  the 
same  for  out-of-state  national  banks  as 
for  in-state  national  banks  and  depends 
upon  what  the  state  permits  for  its  own 
state  institutions.  A  state  may  limit 
national  banks  from  exercising  any  or 
all  fiduciary  powers  in  that  state,  but 
only  if  it  also  bars  its  own  institutions 
from  exercisiog  the  same  powers. 
Therefore,  a  national  bank  with  its  main 
office  in  one  state  may  exercise 
fiduciary  powers  in  that  stats  and  ether 
9^es,  depending  upon — with  respect  to 
each  state — the  powers  each  state  allows 
its  own  institutions  to  exercise.  In 
essence,  with  respect  to  national  bank 
fiduciary  powers  in  a  given  state,  the 
CXX  believes  that  section  92a  applies 
the  same  standards  to  all  national  banks, 
regardless  of  where  a  national  bank  has 
its  main  office.  Whether  state 
administrative  requirements  coimected 


^  The  baaic  authority  far  national  banks  to 
exercise  fiduciary  powers  is  found  in  12  U.S.C 
92(a)  and  (b): 

(a)  Authority  of  the  Comptroller  of  the  Currency 
The  Comptroller  of  the  Currency  shall  be 

authorized  and  empowered  to  grant  by  special 
permit  to  national  banks  applying  therefor,  when 
not  in  contravention  of  State  or  local  law.  the  right 
to  act  as  trustee,  executor,  administrator,  registrar 
of  stocks  and  bonds,  guardian  of  estates,  assignee, 
receiver,  committee  of  estates  of  lunatics,  or  in  any 
other  fiduciary  capacity  in  which  State  banks,  trust 
companies,  or  other  corporations  which  come  into 
competition  with  national  banks  are  permitted  to 
act  under  the  laws  of  the  State  in  which  the  national 
bank  is  located. 

(b)  Grant  and  exertase  of  powers  deemed  not  in 
contravention  of  State  or  local  law 

Whenever  the  laws  of  such  State  authorize  or 
permit  the  exercise  of  any  or  all  of  the  foregoing 
powers  by  State  banks,  trust  companies,  or  other 
cor(>orations  which  compete  with  national  banks, 
the  granting  to  and  the  exercise  of  such  powers  by 
national  banks  shall  not  be  deemed  to  be  in 
contravention  of  State  or  local  law  within  the 
meaning  of  this  section. 


UMI 
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with  fidttdvy  activates  apply  to 
narional  banks  (othe^  than  uie 
requiienMnts  qMcifically  made 
applicaUe  by  sections  92a(f).  (g).  and 
(h)).  is  datoraiined  by  principles  oi 
fedaial  pnemption  and  must  be 
considerad  on  a  casq  by-case  basis.'' 
The  OOC  invites  comment  on  the 
legal  frameworic  und^r  section  92a  far 
intsfstate  fiduciary  powers  of  national 
banks  as  discussed  above  and  in  the 
Latter  (December  8, 1996).  The  OCC  also 
invites  ooounent  on  mrhedier  to  add  any 
new  provisions  to  ps^  9,  or  modify  any 
existing  provisions  (|n  addition  to  the 
modification  of  §  9.14(b)).  to  address 
other  issues  presented  hy  fiduciary 
activities  conducted  On  an  intostate 
basis. 

investment  Adviser  to  an  Investment 
Company  I 

When  a  bank  or  it4  operating 
subsidiary  acts  as  an  investment  adviser 
to  an  investment  ctMapany  (such  as  a 
mutual  fund),  that  activity  raises 
omflicts  of  interest  and  other  concerns 
that  pert  9  was  not  designed  to  address. 
The  OOC  currently  addresses  these 
concerns  by  imposing  certain  conditions 
on  a  case-by-case  ba^s  in  connection 
with  operating  subsidiary  filings 
involi^ng  mutual  fund  advisory 
activities.'^  The  OCC  has  generally 
imposed  the  followii)g  conditions  vAien 
a  national  bank's  oporeting  subsidiary 
self,  as  investment  adviser  to  an 
investment  company; 

(1)  The  investment!  company  is  treated 
as  an  affiliate  of  the  bank  and  its 
operating  subsidiary  for  purposes  of 
Sections  23A  and  23B  of  the  Fedmal 
Reserve  Act  (12  U.S.C.  371c  and  371c- 
1)  and  thus  is  subject  to  the  restrictions 
on  transactions  between  affiliates; 

(2)  The  bank's  agggsgate  direct  and 
indirect  investments  ;in  and  advances  to 
the  subsidiary  may  nt)t  exceed  an 


*■  Some  Mrliar  OOC  lettaTs  tuggestiBg  that  all 
aspects  of  state  law  governing  fiduciary  institutions 
apply  to  national  basics  have  generally  dealt  with 
substantive  fiduciary  law  and  have  not  fully 
distinguished  between  stata  substantive  fiduciary 
duties  and  standards  and  slate  admlnisttative 
requirements.  See,  e.g.,  OOp  Letter  No.  525  (August 
8. 1990).  reprinted  in  Fed.  Ranking  L.  Rep.  (CCH) 
183.236. 

"  See,  e.g..  Interpretive  Letter  No.  647  (April  15, 
1994).  reprinted  in.  [1994  Transfer  Binder)  Fed. 
Banking  L.  Rep.  (CX:H)  1 83.558  (Letter  approving 
notification  by  First  Union  National  Bank  of  North 
Carolina  to  establish  three  wholly-owned  operating 
subsidiaries  to  acquire  the  partnership  interests  of 
Lieber  and  Company  and  tke  assets  and  liabilities 
of  Evergreen  Maioagement  Corporation);  Interpretive 
Letter  Na  846  (May  4. 1994).  reprinted  in.  |1994 
Transfer  Binder)  Fed.  Banldng  L  Rep.  (CCH) 
1 83.557  (Latter  approving  notification  by  Mellon 
Bank.  N.A.  and  Mellon  Bank  (DE),  NJi.  to  establish 
certain  operating  subsidiaries  to  acquire  most  of  the 
assets,  operations,  and  activities  of  The  Dreyfus 
Cot  potation). 


UMI 


amount  equal  to  the  bank's  legal  lending 
limit  under  12  CFR  part  32; 

(3)  Neither  the  bank  nor  the 
subddiary  may  purchase  shares  of  the 
investment  company  for  its  own 
aooount;and 

(4)  The  bank  and  the  subsidiary  are 
subject  to  the  Interwmcy  Statement  on 
Retail  Sales  of  Ncmdeposit  Investment 
Products  (February  15, 1994). 

llie  OGC  invites  comment  on  whether 
these  conditions  are  appropriate  in  all 
situations  where  a  national  bank  or  its 
opoating  subsidiary  acts  as  investment 
adviser  to  an  investment  company,  and, 
if  so,  whether  to  include  them  in  part  9. 

Indenture  Trustee  Conflicts  of  Interest 

A  national  bank  that  serves  as  an 
indenture  trustee  to  an  issue  of  debt 
securities  and  also  provides  additional 
banking  services  to,  or  has  additional 
relationships  Mdth,  the  securities  issue 
or  issuer,  is  sulqect  to  potential  mnfHrtK 
of  interest  An  indenture  trustee  to  a 
debt  securities  issuance  represents  the 
security  holders  as  their  fiduciary, 
seeking  interest  and  principal  payments 
from  the  securities  issuer  on  their 
behalf.  If  a  bank  provides  a  letter  of 
credit  to  an  issuer  while  acting  as  the 
indenture  trustee  for  the  issuer's 
securities,  and  the  issuer  fails  to  make 
a  scheduled  payment  to  the  security 
holders,  the  bank,  as  indenture  trustee, 
muRt  declare  the  issuer  in  defaul  bud 
seek  payment  from  itself  as  issuci '  f  the 
letter  of  credit.  In  this  situation,  thi 
bank's  role  as  trustee  may  conflict  with 
its  own  interest  as  issuer  of  the  letter  of 
credit.  Upon  default,  when  the  bank 
extends  credit  to  the  defaulted  securities 
issuance,  the  bank,  as  creditor,  becomes 
a  competing  creditor  with  itself  as 
trustee  for  ^  security  holders. 

Before  1990,  the  Trust  Indenture  Act 
of  1939  contained  conflict  of  interest 
prohibitions  that  disqualified  banks 
from  serving  as  indenture  trustees  to 
certain  debt  seciuities  issuances  if  they 
provided  credit  to  the  securities  issuer. 
Given  the  provisions  of  the  statute,  the 
CXX^  did  not  need  to  address  conflicts 
of  interest  that  a  national  bank  might 
face  with  respect  to  seciurities  covered 
by  the  Trust  Indenture  Act. 

Some  securities  issuances,  however, 
are  exempt  from  the  Trust  Indenture 
Act.  Exempt  securities  include  those 
exempt  from  registration  under  the 
Securities  Exchange  Act  of  1934,  such 
as  municipal  industrial  revenue  bond 
issuances.  With  respect  to  exempt 
securities  issuances,  the  OCC 
recommended,  consistent  with  the  pre- 
1990  policies  articulated  in  the  Trust 
Indentiue  Act,  that  a  national  bank 


avoid  acting  both  as  indentiue  trustee 
and  as  issuer  of  a  letter  of  credit.^^ 

In  1990,  Congress  amended  th»  Thist 
Indenture  Act  to  permit  a  bank  to  serve 
as  both  creditor  and  indenture  trustee.^ 
Tlie  Trust  Indenting  Act  now  requires 
that,  upon  default  of  the  issuance,  the 
indenture  trustee  must  eliminate  the 
conflict  within  90  days  or  disqualify 
itself  from  further  service  as  indrntUTB 
trustee.  As  a  result  of  the  1990 
amendments,  OCC  precedent  treats 
exempt  securities  more  stringentfy  than 
the  Trust  Indenture  Act  treats  covered 
securities.  These  developments  raise  the 
issue  of  whether  and  how  to  address 
conflicts  that  may  arise  when  a  national 
bank  serves  as  indenture  trustee. 

The  OOC  is  inclined  to  allow  a 
national  bank  to  act  as  creditor  and 
indenture  trustee  until  90  days  after 
default,  consistoat  with  the  Trust 
Indenture  Act,  with  the  added  condition 
that  the  banks  maintain  adequate 
controls  to  manage  the  potential 
conflicts  of  interest.  Additionally,  the 
OCC  is  inclined  to  apply  this  policy 
consistently  to  all  debt  securities 
issuances,  including  debt  securities 
issuances  exempt  firom  the  Trust 
Indenture  Act. 

Because  many  national  banks  already 
have  adopted  policies  and  procedures  to 
manage  these  potential  conflicts  of 
interest.33  the  OCC  may  not  need  to 
address  this  issue  by  regulation.  It  may 
be  sufficient  for  the  OOC  to  develop 
guidance  on  what  controls  banks  should 
maintain  in  order  to  manage  potential 
conflicts. 

The  OCC  invites  comment  on  how 
banks  are  managing  these  conflicts,  and 
on  the  need  to  address  this  issue  in  part 
9. 

Waiver  of  Regulatory  Requirements 

The  OCC  also  is  considering  whether 
to  establish  standards  and  procedures 
for  obtaining  waivers  of  any 'Of  the 
requirements  in  pari  9.  The  OCC  notes 
that  a  banking  circular,  BC-205  (dated 
July  26, 1985),  already  provides  general 
guidance  to  national  banks,  bank 
coimsel,  and  interested  members  of  the 
public  on  requests  for  staff  no-objection 
positions.  The  banking  circular 


"See  Interpretive  Letter  No.  293  (May  11, 1984). 
reprinted  in  Fed.  Banking  L  Rep.  (CCH)  1 85,463. 
^  See  Securities  Act  Amendments  of  1990,  Pub. 

L.  loi-ssa 

'*  Among  these  policies  and  procedures««:  (1) 
Favoring  debt  issuers  that  have  a  low  risk  rating  to 
minimize  the  possibility  of  de&ult;  (2)  eiuuring  that 
the  credit  is  fully  collateralized  by  cash  or  cash 
equivalents  to  give  the  bank  a  lower  credit  and  ass^ 
quality  risk  and  superior  credit  rights  (compared  to 
bondholders):  (3)  participating  out  most  of  the 
credit  to  reduce  the  bank's  total  credit  risk:  and  (4) 
employing  an  independent,  third  party  to  becrane 
trustee  upon  default. 


establishes  procedures  for  obtaining  the 
informal  views  of  the  OCC  legal  staff 
regarding  &e  applicability  of  national 
banking  kw  requirements  to 
contemplated  transactions  or  activities, 
including  fiduciary  activities.  The  OCC 
invites  comment  on  whether  these 


procedures  are  sufficient  to 
accommodate  meet  banks  that  seek 
clarification  of,  or  relief  from, 
requirements  in  part  9,  or  whether  the 
OCC  should  add  a  waiver  provision 
specific  to  part  9. 


This  table  directs  readers  to  the 
provisions  of  the  current  12  CFR  part  9, 
if  any.  on  which  the  revised  12  CFR  part 
9  and  the  amended  12  CFR  part  19  are 
based 
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(c)(3) .... 

(c)(4) .... 

(c)(5) .... 

§9.20  ... 

§19.135 


Cunent  Provision 


§9.1  (g)  

§9.1(1)  . ...-, 

§9.1  (a)  „., 

§  9.1(b)  and  (h) 

§9.1(1)  ..- 

§9.1  (d)  

§9.1(0)  

§9.1  (e)  


§  9.2 - - 

§9.7(a)(i).(b),and(d)  

§§9.5.  9.7(c),  9.7(d).  and  9.T0(a) 

§9.7(a)(2) - 

§§  9.7(a)(2)  and  9 J  . — . ... 

9  9*9  »•■••«•••••••>■••■••■••••■■■•■«»••■■•■■•*«•>• 

§  9.1 0 

9  o*  I  I    ••••••«••■••■•••*■•■•■■■•••■•■••■■•••■■■•••■ 

§9.1 2 

§  9.1 4 

§  9.1 5 

§  9.1 6 

§9.1 7 „ 

§9.18  (a)  and  (b)(2) 

(b)(1) 

(b)(12) „ 

(b)(3)  - - 

(b)  (1).  (4).  and  (15) ;. — 

(b)  (4).  (6).  and  (7) 

(b)  (5)(iHiv) 

(b)  (5)(iv)  and  (V) 

(b)(8)  

(b)(11)  . 

^D/\  '  ^f      ■••••••■•■■eae*aB>*ae**«e*e*a*«*«ea 

(b)(i3) 

(b)(i4).;. - 

(c)(1) 

(c)(2)  

(c)(3) „.... 

(C)(4)  

(c)(5)  

§9.20 - 

§§9.21  and  9.22 


Comments 


Added. 

Added. 

Significantly 

ModUied. 

Modified. 

Significantty 

Modified. 

Modified. 

ModHied. 

ModHied. 

Added. 

ModHied. 

Significantly 

Significantly 

Significantly 

Modified. 

Significantly 

Significantly 

Modified. 

IModified. 

ModHied. 

Significantly 

ModHied. 

ModHied. 

ModHied. 

IModHied. 

SignHicantly 

SignHicantly 

ModHied. 

SignHicantly 

SignHicantly 

SignHicantly 

Significantly 

ModHied. 

ModHied. 

Significantly 

ModHied. 

ModHied. 

ModHied. 

ModHied. 

Significantly 

Modified. 

SignHicantly 

ModHied. 

Modified. 


modHied. 
modHied. 


modHied. 
modfied. 
modHied. 

modHied. 
modHied. 


modHied. 


modHied. 
modHied. 

modHied. 
modHied. 
modHied 
modHiea 


modHied. 

modHied. 
modHied. 


Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  The 
proposal's  requirements,  for  the  most 
part,  are  not  new  to  the  regulation.  The 
proposal  liberalizes  requirements  and 
reduces  burden  for  all  national  banks 
that  exercise  fiduciary  powers, 
regardless  of  size. 


Executive  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  imder  Executive  Order  12866. 

Paperwork  Reduction  Act  of  1995 

The  OCC  invites  comment  on: 

(1)  Whether  the  proposed  information 
collection  contained  in  this  proposal  is 
necessary  for  the  proper  performance  of 
the  OCC's  functions,  including  whether 
the  inlcHmation  has  practical  utiUty; 


(2)  The  accuracy  of  the  OCC's 
estimate  of  the  burden  of  the  proposed 
information  collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
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ioicvinatian  unless  it  displays  a 
cuirently  valid  OM9  cmtrol  number. 

The  collection  of  tnfonnatian 
requirements  contained  in  this  proposal 
have  been  submitted  to  the  Office  of 
Management  and  Bedget  for  review  in 
accordance  with  the  Paperworic 
Reduction  Act  of  1995  (44  U.S.C. 
3S07(d)).  Comments  on  the  collecticms 
of  information  diould  be  sent  to  the 
Office  of  Managemait  and  Budget. 
Paperwork  Reduction  Project  (1557- 
AB12),  Washington,  DC  20503,  with 
copies  to  the  Legislative  and  Regulatory 
Activities  Division  ^557-Afil2).  Office 
of  the  Comptroller  off  the  Currency,  250 
E  Street.  SW,  Washftigton.  DC  20219. 

The  collection  of  information 
requirements  in  this  proposed  rule  are 
found  in  12  CFR  9.Q,  9.9,  9.17,  and  9.18. 
The  OCC  requires  this  information  for 
the  proper  supervision  of  national 
banks'.fidudary  activities.  The  likely 
respondents/record|:eepers  are  national 
banks. 

Estimated  average  annual  burden 
hours  per  respondeft/recordkeeper: 
15.01  hoius. 

Estimated  numbtv  of  respondents 
and/or  recordkeepefs:  1.000. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  15,010  hours. 

Start-up  costs  to  iespondents:  None. 

Unlniided  Mandates  Act  of  1995 

The  OCC  has  detennined  that  this 
proposal  will  not  result  in  expenditures 
by  state,  local,  and  tHbal  governments, 
or  by  the  private  sedtor,  of  more  than 
$100  million  in  any  one  year. 
Accordingly,  a  budgetary  impact 
statement  is  not  required  under  sectfon 
202  of  the  Unfunded  Mandates  Act  of 
1995. 

UstofSoblects 

12  CFR  Part  9 

Estates,  Investmeats,  National  banks. 
Reporting  and  recordkeeping 
requirementi.,  Trusts  and  trustees. 

12  CFR  Part  19 

Administrative  pmctice  and 
procedure.  Crime,  litve«!tigations. 
National  banks.  Penalties.  Seciuities. 

Aothority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  tiUe  12  of  the 
Code  of  Federal  Re^ilations  is  proposed 
to  be  amended  as  follows: 

1.  Part  9  is  revised  to  read  as  follows: 

PART  •— FIDUOAf^  ACnVITiES  OF 
NATIONAL  BANKS 

Sec. 

9.1  Authority,  pupofe,  and  scope. 

9.2  Definitions. 


UMI 


9.3  Approval  requirsmeots. 

9.4  Administration  of  fiduciary  powais. 

9.5  Policies  and  procedures. 

9.6  Review  of  assets  of  fiduciary  accounts. 

9.8  Recordkeeping. 

9.9  Audit  of  fiduciary  activities. 

9.10  Fiduciary  funds  awaiting  investment 
or  distribution. 

9.11  Investment  of  fiduciary  fiinds. 

9.12  Sfllf-deaiing  and  conflicts  of  interest 

9.13  Custody  of  fiduciary  assets. 

9.14  Deposit  of  securities  with  state 
authorities. 

9.15  Fiduciary  compensation. 

9. 16  Receivership  or  voluntary  liquidation 
of  bank. 

9. 1 7  Surrender  or  revocation  of  fiduciary 
powers. 

9.18  Collective  investment  funds. 
9.20    Transfer  agents. 

Authority:  12  U.S.C.  24(Seventh),  92a,  and 
93a:  15  U.S.C  78q.  78q-l,  and  78w. 

19.1  Authority,  purpose,  and  scope. 

(a)  Authority.  The  OCC  issues  this 
part  pursuant  to  its  authority  under  12 
U.S.C  24  (Seventh).  92a.  and  93a.  and 
15  U.S.C  78q,  78q-l,  and  78w. 

(b)  Purpose.  The  purpose  of  this  part 
is  to  set  forth  the  standards  that  apply 
to  the  fiduciary  activities  of  national 
banks. 

(c)  Scope.  This  part  applies  to  all 
national  banks  that  act  in  a  fiduciary 
capacity,  as  defined  in  §  9.2(e). 

19.2  Deflnitlons. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Affiliate  has  the  same  meaning  as 
in  12  U.S.C.  221a(b). 

(b)  Applicable  law  means  Federal  law. 
state  law  governing  a  national  bank's 
fiduciary  relationships,  the  terms  of  the 
instrument  governing  a  fiduciary 
relationship,  or  any  court  order 
pertaining  to  the  relationship. 

(c)  Custodian  under  a  uniform  gifts  to 
minors  act  means  a  fiduciary 
relationship  established  pursuant  to  a 
state  law  substantially  similar  to  the 
Uniform  Gifts  to  Minors  Act  as 
published  by  the  American  Law 
histitute. 

(d)  Fiduciary  account  means  an 
account  administered  by  a  national  bank 
acting  in  a  fiduciary  capacity. 

(e)  Fiduciary  capacity  means:  acting 
as.trustee,  executor,  administrator, 
registrar  of  stocks  and  bonds  (including 
transfer  agent),  guardian,  assignee, 
receiver,  or  custodian  under  a  tmiform 
gifts  to  minors  act;  any  capacity 
involving  investment  discretion  on 
behalf  of  another;  or  any  other  similar 
capacity  that  the  OCC  authorizes 
pursuant  to  12  U.S.C  92a. 

(f)  Fiduciary  officers  and  employees 
means  all  officers  and  employees  of  a 
national  bank  to  whom  the  board  of 
directors  or  its  designees  has  assigned 


functions  involving  the  exercise  of  the 
bank's  fiduciary  powers. 

(g)  Fiduciary  records  meens  all 
written  or  otherwise  recorded 
information  that  a  national  bank  creates 
or  receives  relating  to  a  fiduciary 
accoimt  or  the  fiduciary  activities  of  the 
bank. 

(h)  Fiduciary  powers  means  the 
authority  the  OCC  grants  to  a  national 
bank  to  act  in  a  fiduciary  capacity 
pursuant  to  12  U.S.C.  92a. 

(i)  Guardian  means  the  guardian  or 
committee,  by  whatever  name  employed 
by  state  law,  of  the  estate  of  an  infant, 
an  incompetent  person,  an  absent 
person,  or  a  person  over  whose  estate  a 
court  has  taken  jtuisdiction,  other  than 
tmder  bankruptcy  or  insolvency  laws. 

(j)  Investment  discretion  means,  with 
respect  to  an  account,  the  authority  to 
determine  what  securities  or  other 
assets  to  piuchase  or  sell  on  behalf  of 
the  account. 

%9Ji   Approval  requirements. 

(a)  A  national  bank  may  not  exercise 
fiduciary  powers  unless  it  obtains  prior 
approval  from  the  OOC  to  the  extent 
reouired  under  12  CFR  5.26. 

(d)  a  person  seeking  approval  to 
organize  a  special-piupose  national 
bank  limited  to  fiduciary  powers  shall 
file  an  application  with  the  OCC 
pursuant  to  12  CFR  5.20. 

f  9.4   Administration  of  fiduciary  powers. 

(a)  Responsibilities  of  the  board  of 
directors.  A  national  bank's  fiduciary 
activities  shall  be  managed  by  or  under 
the  direction  of  its  board  of  directors.  In 
discharging  its  responsibilities,  the 
board  may  assign  any  function  related  to 
the  exercise  of  fiduciary  powers  to  any 
director,  officer,  employee,  or 
committee  thereof. 

(b)  Use  of  other  personnel.  The 
national  bank  may  use  any  qualified 
personnel  and  facilities  of  the  bank  to 
perform  services  related  to  the  exercise 
of  its  fiduciary  powers,  and  any 
department  of  the  bank  may  use 
fiduciary  officers  and  employees  and 
facilities  to  perform  services  imrelated 
to  the  exercise  of  fiduciary  powers,  to 
the  extent  not  prohibited  by  applicable 
law. 

(c)  Agency  agreements.  A  national 
bank  exercising  fiduciary  powers  may 
perform  services  related  to  the  exercise 
of  fiduciary  powers  for  another  bank  or 
other  entity,  and  may  purchase  services 
related  to  the  exercise  of  fiduciary 
powers  bom  another  bank  or  other 
entity,  pursuant  to  a  written  agreement 

(d)  Bond  requirement.  A  national 
bank  shall  ensure  that  all  fiduciary 
officers  and  employees  are  adequately 
bonded. 


{9.5   PoUdas  and  procedures. 

A  national  bank  exercising  fiduciary 
powers  shall  adopt  and  follow  written 
pshcies  and  procedures  adequate  to 
ensure  that  its  fiduciary  practices 
comply  with  applicable  law.  Among  - 
other  relevant  matters,  the  poUcies  and 
procedures  should  address,  where 
appropriate,  the  bank's: 

\&)  Brokerage  placement  practices, 
including: 

(1)  Selection  of  persons  to  effect ' 
securities  transactions  and  the 
evaluation  of  the  reasonableness  of  any 
brokerage  commissions  paid  to  those 
persons; 

(2)  Acquisition  of  services  or 
products,  including  research  services,  in 
return  for  brokerase  commissions; 

(3)  Allocation  of  research  or  other 
services  among  accoimts,  including 
those  that  did  not  generate  commissions 
to  pay  for  that  research  or  other  services; 
and 

(4)  Disclosure  of  information 
concerning  these  brokerage  placement 
policies  and  procedures  to  prospective 
and  existing  customen;  < 

(b)  Methods  for  ensuring  that 
fiduciary  officers  and  employees  do  not 
use  material  inside  information  in 
connection  with  any  decision  or 
recommendation  to  purchase  or  sell  any 
security; 

(c)  Methods  for  preventing  self- 
dealing  and  confficts  of  interest; 

(d)  Election  and  retention  of  legal 
counsel  who  is  readily  available  to 
advise  the  bank  and  its  fiduciary  officere 
and  employees  on  fiduciary  mattere; 

(e)  Investment  of  funds  held  as 
fiduciary,  including  short-term 
investments  and  the  treatment  of 
fiduciary  funds  awaiting  investment  or 
distribution; 

(f)  Allocation  to  fiduciary  accoimts  of 
any  financial  incentives  the  bank  may 
receive  for  investing  fiduciary  funds  in 
a  particular  investment;  and 

(g)  Disclosure  to  beneficiaries  and 
other  interested  parties  of  fees  and 
expenses  charged  to  fiduciary  accounts. 

{9.6   Review  of  assets  of  fMudary 
sccounts. 

(a)  Individual  accoimt  review— {1) 
Pre-acceptance  review.  Before  accepting 
a  fiduciary  account,  a  national  bank 
shall  review  the  prospective  account  to 
determine  whether  it  can  properly 
administer  the  account. 

(2)  Initial  post-acceptance  review. 
Upon  the  acceptance  of  a  fiduciary 
account  for  wUch  a  national  bank  has 
investment  discretion,  the  bank  shall 
conduct  a  prompt,  written  review  of  all 
assets  of  the  account  to  evaluate 
whether  they  are  appropriate, 
individually  and  collectively,  for  the 
account. 


(3)  Annuo/  review.  At  least  once 
during  every  calendar  year,  and  not  later 
than  15  months  after  the  last  review,  a 
bank  shall  conduct  a  written  review  of 
all  assets  of  each  account  for  which  the 
bank  has  investment  discretion  to 
evaluate  whether  they  are  appropriate, 
individually  and  collectively,  for  the 
accoimt. 

(b)  Annual  review  of  assets  by  issuer. 
At  least  once  durii^  every  calendar 
year,  and  not  later  than  15  months  after 
the  last  review,  a  bank  shall  conduct  a 
written  review  of  the  investment  merit 
of  each  asset  in  fiduciary  accounts  for 
which  the  bank  has  investment 
discretion,  to  the  extent  appropriate  for 
that  asset. 

S9J    Recordkeeping. 

(a)  Documentation  of  accounts.  A 
national  bank  shall  adequately 
document  the  establishment  and 
termination  of  each  fiduciary  account 
and  shall  maintain  adequate  records  for 
all  fiduciary  accounts,  including  any 
records  required  under  12  CFR  part  12. 

(b)  Retention  of  records.  A  national 
bank  shall  retain  all  fiduciary  records 
relating  to  an  account  for  a  period  of 
three  years  from  the  later  of  the 
termination  of  the  account  or  the 
termination  of  any  litigation  relating  to 
the  account. 

(c)  Separation  of  records.  The  bank 
shall  ensure  that  its  fiduciary  records 
are  separate  and  distinct  from  other 
records  of  the  bank. 

{9.9   Audtt  of fMudary  activities. 

(a)  Aimual  audit.  At  least  once  during 
each  calendar  year  and  not  later  than  15 
months  after  the  last  audit,  a  national 
bank  shall  perform,  through  its  audit 
committee,  a  suitable  audit  of  all  of  its 
fiduciary  activities,  unless  the  bank 
adopts  a  continuous  audit  system  in 
accordance  with  paragraph  (b)  of  this 
section.  The  bank  shall  note  the  results 
of  the  audit  (including  all  actions  taken 
as  a  result  of  the  audit)  in  the  minutes 
of  the  board  of  directors. 

(b)  Continuous  audit.  In  Ueu  of 
performing  oTiimal  audits  under 
paragraph  (a)  of  this  section,  a  national 
bank  may  adopt  a  continuous  audit 
system  under  which  the  bank  performs, 
through  its  audit  committee,  a  discrete 
audit  of  each  fiduciary  activity  (i.e.,  on 
an  activity-by-activity  basis)  at  intervals 
appropriate  for  that  activity.  Thus,  a 
bank  may  audit  certain  fiduciary 
activities  at  intervals  greater  or  less  than 
one  year,  as  appropriate.  A  bank  that 
adopts  a  continuous  audit  system  shall 
note  the  results  of  all  discrete  audits 
performed  since  the  last  audit  repori 
(including  all  actions  taken  as  a  result 
of  the  audits)  in  the  minutes  of  the 


board  of  directors  at  least  once  during 
each  calendar  year  and  not  later  than  15 
months  after  the  last  audit  repori. 

(c)  Audit  committee.  A  national 
bank's^udit  committee  may  consist  of 
a  committee  of  the  bank's  directors  or  an 
audit  committee  of  an  affiliate  of  the 
bank.  However,  the  national  bank's 
audit  committee  must  not  include: 

(i)  Any  officers  of  the  bank  who 
participate  significantly  in  the 
administration  of  the  bank's  fiduciary 
activities  or; 

(ii)  Any  members  of  a  fiduciary 
committee  of  the  bank. 

{9.10    FMudsry  funds  awaiting  investment 
or  distribution. 

(a)  In  general.  A  national  bank  shall 
not  allow  funds  of  a  fiduciary  account 
that  are  awaiting  investment  or 
distribution  to  remain  uninvested  and 
undistributed  any  longer  than  is 
reasonable  for  the  proper  management 
of  the  account  and  consistent  with 
applicable  law. 

(b)  Self-deposits — (1)  In  general. 
Unless  prohibited  by  applicable  law,  a 
national  bank  may  deposit  funds  of  a 
fiduciary  account  that  are  awaiting 
investment  or  distribution  in  the 
commercial,  savings,  or  another 
department  of  the  bank.  To  the  extent 
that  the  funds  are  not  insured  by  the 
Federal  Deposit  Insurance  Corporation, 
the  bank  shall  secure  them  by  setting 
aside  collateral,  under  the  control  of 
appropriate  fiduciary  officers  and 
employees,  in  accordance  with 
paragraph  (b)(2)  of  this  section.  The 
market  value  of  the  collateral  set  aside 
must  at  all  times  equal  or  exceed  the 
amount  of  the  uninsured  fiduciary 
funds. 

(2)  Acceptable  collateral.  A  national 
bank  may  satisfy  the  collateral 
requirement  of  paragraph  (b)(1)  of  this 
section  with  any  of  the  following: 

(i)  Direct  obligations  of  the  United 
States,  or  other  obUgations  fully 
guaranteed  by  the  United  States  as  to 
principal  and  interest; 

(ii)  Readily  market^le  securities  that 
qualify  as  investment  securities 
pureuant  to  12  CFR  pari  1; 

(iii)  Readily  marketable  securities  of 
the  classes  in  which  state  banks,  trust 
companies,  or  other  corporations 
exercising  fiduciary  powers  are 
permitted  to  invest  fidudaiy  funds 
under  state  law;  and 

(iv)  Assets,  includi]^  surety  bonds, 
that  quahfy  under  applicable  state  law 
as  appropriate  security  for  deposits  of 
fiduciary  funds. 

(c)  Affiliate  deposits.  If  consistent 
with  appUcable  law,  a  national  bank 
may  deposit  funds  of  a  fiduciary 
account  that  are  awaiting  investment  or 
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distribution  with  an  affiliate  insured 
depositoiy  institution.  If  consistent  with 
appUcable  law,  a  national  bank  may 
secuie  a  deposit  by  dr  with  an  affiliate 
of  fiduciary  funds  aivaiting  investment 
ordistributian.       1 

§(•11    kiveeMnsnt  of  pMiiclefy  funds. 

A  national  bank  shall  invest  funds 
that  it  holds  as  fiducisiy  in  a  manner 
consistent  with  applicahle  law. 

tiLM   SolfHisalIno  and  eoMfleia  of 


(a)  Jnvettments  fokfidudaiy 
accounts— (1)  In  getmal.  Unless 
cmsistent  with  applicable  law,  a 
national  bank  shul  »ot  invest  fiduciary 
funds  in  the  stock  ot  obligatioos  of.  or 
in  assets  acquired  from:  the  bank  or  any 
of  its  directors,  officers,  or  employees; 
afflUates  of  the  bank  or  any  of  their 
directors,  officers,  ov  employees;  or 
individuals  or  oigar^Mtinns  with  whom 
there  exists  an  interest  that  might  affsct 
the  exercise  of  the  best  judgment  of  the 
benk. 

(2)  Addhkutal  securities  investments. 
If  retentioo  of  stock  pr  obligations  of  the 
bank  or  its  affiliates  is  consistent  with 
applicable  law,  the  bank  may: 

(i)  Exercise  rights  to  piuchase 
adctitional  stock  (or  securitias 
coBvartible  into  additional  stock)  when 
offsred  pro  rata  to  stockholders;  and 

(ii)  Purchase  fractAonal  shares  to 
complement  fractiaQal  shares  acquired 
through  the  exerdsei  of  rights  or  me 
receipt  of  a  stock  ditlidend  resulting  in 
fractlional  share  holdings. 

(b)  Loans,  sales,  of  other  transfers 
from  fiduciary  accoiints — (1)  In  general. 
A  natiooal  bs^  sha|l  not  lend,  sell,  or 
otherwise  transfisr  assets  held  in  a 
fiduciary  capacity  to  the  bank  or  any  of 
its  directors,  officers^  or  employees,  or 
to  affiliates  of  the  bank  or  any  of  their 
directors,  officers,  oS  employees,  or  to 
individuals  or  organizations  with  whom 
there  exists  an  interest  that  might  affsct 
the  exercise  of  the  best  judgment  of  the 
bank,  unless: 

(i)  The  transaction!  is  consistent  with 
applicable  law; 

(ii)  Legal  counsel  fdvises  the  bank  in 
writing  mat  the  bank  has  incurred,  in  its 
fiduciary  capacity,  a  contingent  or 
potentiad  liability,  in  which  case  the 
bank,  upon  the  sale  er  transfer  of  assets, 
shall  reimburse  the  fiduciary  accoimt  in 
cash  at  the  greater  of  book  or  market 
value  of  the  assets: 

(iii)  As  provided  i^  §  g.l8(b)(8)(iii)  for 
defiiiulted  fixed-incotfie  investments;  or 

(iv)  Required  in  writing  by  the  OCC. 

(2)  Loans  of  funds  held  in  trust. 
Notwithstanding  paregraph  (b)(1)  of  this 
section,  a  national  h9^  shall  not  lend 
to  any  of  its  direct<vs.  officws,  or 


employees  any  funds  held  in  trust, 
except  with  respect  to  the  bank's  own 
employee  benefit  plans  in  accordance 
widi  section  408(b)(1)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(29  U.S.C  1108(b)(1)). 

(c)  Loans  to  fiduciary  accounts.  A 
national  bank  may  make  a  loan  to  a 
fiduciary  account  and  may  hold  a 
security  interest  in  assets  of  the  account 
if  the  transactiai  is  fair  to  the  account 
and  Ispot  prohibited  bv  applicable  law. 

(d)  Sales  between  fiduciary  accounts. 
A  national  bank  may  sell  assets  between 
any  of  its  fiduciary  accounts  if  the 
transaction  is  fair  to  both  accounts  and 
is  not  prohibited  by  applicable  law. 

(e)  Loans  between  fiauciary  accounts. 
A  national  bank  may  make  a  loan 
between  any  of  its  fiduciary  accoimts  if 
the  transaction  is  authorized  by  the 
instnmient  creating  the  account  from 
which  the  loan  is  made  and  is  not 
prohibited  by  applicable  law. 


ffl.13   CiMtody  of  fiduciary) 

(a)  Control  of  fiduciary  assets.  A 
national  bank  shall  place  assets  of 
fiduciary  accounts  in  the  joint  custody 
or  control  of  not  fewer  than  two  of  the 
fiduciary  officers  or  employees 
designated  for  that  purpose  by  the  board 
of  directors.  A  national  bank  may 
maintain  the  investments  of  a  fiduciary 
account  off-premises,  if  the  bank 
maintains  adequate  safsguards  and 
controls. 

(b)  Separation  of  fiduciary  assets.  A 
national  bank  shall  keep  the  assets  of 
fiduciary  accounts  separate  &YHn  the 
assets  of  the  bank.  A  national  bank  shall 
keep  the  assets  of  each  fiduciary 
account  separate  from  all  other  accounts 
or  shall  identify  the  investments  as  the 
property  of  a  particular  account,  except 
as  provided  in  $  9.18. 

19.14   DepoettofaecurWes«Wi 


(a)  Id  general.  If  state  law  requires 
corporations  acting  in  a  fiduciary 
capacity  to  deposit  secxirities  with  state 
authorities  for  the  protection  of  private 
or  court  trusts,  then  before  a  national 
bank  acts  as  a  private  or  couri-appointed 
trustee  in  that  state,  it  shall  make  a 
similar  deposit  with  state  authorities.  If 
the  state  authorities  refuse  to  accept  the 
deposit,  the  bank  shall  deposit  the 
securities  with  the  Federal  Reserve  Bank 
of  the  district  in  which  the  national 
bank  is  located,  to  be  held  for  the 
protection  of  private  or  court  trusts  to 
the  same  extent  as  if  the  securities  had 
been  deposited  with  state  authorities. 

(b)  Assets  held  in  more  than  one  state. 
If  a  national  bank  administers  trust 
assets  in  more  than  one  state,  the  bank 
may  compute  the  amount  of  deposit 


required  for  eech  state  on  the  basis  of 
trust  assets  that  the  benk  administers 
from  offices  located  in  that  state. 

I9.1S   FMudwycowpeneabon. 

(a)  Compensation  of  bank.  If  the 
amount  of  a  national  bank's 
compensation  far  acting  in  a  fiduckiy 
capacity  is  not  set  or  governed  by 
applicable  law,  the  buik  may  charge  a 
reasonable  fee  for  its  services. 

(b)  Compensation  of  co- fiduciary 
officers  and  employees.  A  national  bank 
shall  not  permit  any  officer  or  employee 
to  retain  any  compensation  for  acting  as 
a  co-fiduciary  with  the  bank  in  the 
administration  of  a  fiduciary  accoimt, 
except  with  the  specific  approval  of  the 
bank's  board  of  directors. 

§9.16   Reeetweratiip  Of  vdunlwy 
RquMelion  of  bank. 

If  the  OCC  appoints  a  receiver  for  a 
nation^  bank,  or  if  a  national  bank 
places  itself  in  voluntary  liquidation, 
the  receiver  or  liquidating  agent  shall 
promptly  dose  all  fiduciary  accounts  to 
the  extent  practicable,  in  accordance 
with  OCC  instructions  and  the  orders  of 
the  court  having  jurisdiction.  The 
receiver  or  liquidating  agent  shall 
transfer  all  remaining  fiduciary  accounts 
to  substitute  fiduciaries. 

§9.17   8urrsnderorravocallonoffldud«y 
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(a)  Surrender.  In  accordance  with  12 
U.S.C.  92a(j).  a  national  bank  seeldng  to 
surrender  its  fiduciary  powos  shall  file 
with  the  OCC  a  certified  copy  of  the 
resolution  of  its  board  of  directors 
evidencing  that  intent.  If  satisfied  that 
the  bank  has  been  discharged  bom  all 
fiduciary  duties,  the  OCC  will  provide 
written  notice  that  the  bank  is  no  longer 
authorized  to  exercise  fiduciary  powers. 

(b)  Revocation.  If  the  OCC  determines 
that  a  national  bank  has  unlawfully  or 
imsoimdly  exercised,  or  has  failed  for  a 
period  of  five  consecutive  years  to 
exercise,  its  fiduciary  powers,  the 
Comptroller  may,  in  accordance  with 
the  provisions  of  12  U.S.C.  92a(k), 
revoke  the  bank's  fiduciary  powera. 

§9.19  CoWecWve  Inweetment  funde. 

(a)  In  general.  Where  consistent  with 
applicable  law,  a  national  bank  may 
invest  assets  that  it  holds  as  fiduciary  in 
the  following  collective  investment 
funds: 

(1)  A  fund  maintained  by  the  bank,  or 
by  one  or  more  affiUate  banks,' 


'  A  fund  MUblUhad  pursuant  to  §  9.18(a)(l]  that 
include*  monsys  contributed  l>y  entities  that  are 
affiliates  under  12  U.S.C.  221a(b),  but  are  not 
HMmbers  of  tlie  same  affiliated  group,  as  defined  at 
28  U.S.C.  1504,  may  fail  to  qualify  for  tax-exempt 
status  under  the  Internal  Revenue  Code.  Sea  26 

usxises. 
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exclusively  for  the  collective  investment 
and  reinvestment  of  money  contributed 
to  the  fund  by  the  bank,  or  by  one  or 
more  affiliate  banks,  in  its  capacity  as 
trustee,  executor,  administrator, 
guardian,  or  custodian  imder  a  uniform 
gifts  to  minors  act. 

(2)  A  fund  consisting  solely  of  assets 
of  retirement,  pension,  profit  sharing, 
stock  bonus  or  other  trusts  that  are 
exempt  from  Federal  income  taxation 
under  the  Internal  Revenue  Code. 

(i)  A  natitmal  bank  may  invest  assets 
of  retirement,  pension,  profit  sharing, 
stock  bonus  or  other  trusts  exempt  from 
Federal  income  taxation  and  that  the 
bank  holds  in  its  capacity  as  trustee  in 
a  collective  investment  hmd  established 
under  paragraph  (a)(1)  or  (a)(2)  of  this 
section. 

(ii)  A  national  bank  may  invest  assets 
of  retirement,  pension,  profit  sharing, 
stodfL  bonus  or  other  employee  benefit 
trusts  exempt  from  Fedoral  income 
taxation  and  that  the  bank  holds  in  any 
capacity  (including  agent),  in  a 
collective  investment  fund  established 
under  paragraph  (a)(2)  of  this  section  if 
the  fund  itself  qualifies  for  exemption 
from  Federal  income  taxation. 

(b)  Requirements.  A  national  bank 
adnUnistering  a  collective  investments 
fund  authorizi9d  under  paragraph  (a)  of 
this  section  shall  comply  with  the 
following  requirements: 

(1)  Written  plan.  The  bank  shall 
establish  and  maintain  each  collective 
investment  fund  in  accordance  with  a 
written  plan  approved  by  a  resolution  of 
the  bank's  bomd  of  directors  or  by  a 
committee  thereof  (Plan).  The  bank  shall 
make  a  copy  of  the  Plan  available  for 
pubUc  inspection  at  its  main  office 
during  all  banking  houn,  and  shall 
provide  a  copy  of  the  Plan  to  any  pereon 
who  requests  it.  The  Plan  must  contain 
appropriate  provisions,  not  inconsistent 
with  this  part,  regarding  the  manner  in 
which  the  bank  will  operate  the  fund, 
including  provisions  relating  to: 

(i)  Investment  powere  and  policies 
with  respect  to  the  fimd; 

(ii)  Allocation  of  income,  profits,  and 
losses; 

(iii)  Fees  and  expenses  that  will  be 
charged  to  the  fund  and  to  participating 
accounts; 

(iv)  Terms  and  conditions  governing 
the  admission  and  withdrawal  of 
participating  accounts; 

(v)  Audits  of  participating  accounts; 

(vi)  Basis  and  method  of  valuing 
assets  in  the  fund; 

(vii)  Expected  frequency  for  income 
distribution  to  participating  accounts; 

(viii)  Minimum  frequency  for 
valuation  of  fund  assets; 


(ix)  Period  following  each  valuation 
date  during  which  the  valuation  must  be 
made; 

(x)  Bases  upon  which  the  benk  may 
terminate  the  fond;  and 

(xi)  Any  other  matters  necessary  to 
define  clearly  the  rights  of  participating 
accoimts. 

(2)  Fund  management.  A  benk 
administering  a  collective  investment 
fund  shall  have  exclusive  management 
thereof,  except  as  a  prudent  person 
might  delegate  responsibilities  to 
othera.2 

(3)  Proportionate  interests.  Each 
participating  account  in  a  collective 
investment  fimd  must  have  a 
proportionate  interest  in  all  the  fund's 
assets. 

(4)  Valuation — (i)  Frequency  of 
valuation.  A  bank  administering  a 
collective  investment  fund  shall 
determine  the  value  of  the  fund's  assets 
at  least  once  every  three  months. 
How.ever,  in  the  case  of  a  fimd  that  is 
invested  primarily  in  real  estate  or  other 
assets  that  are  not  readily  marketable, 
the  bank  shall  determine  the  value  of 
the  ftmd's  assets  at  least  once  each  year. 

(ii)  Method  of  valuation — (A)  In 
general.  Except  as  provided  in 
paragraph  (b)(4)(ii)(B)  of  this  section,  a 
bank  shall  value  each  fund  asset  at 
market  value  as  of  the  date  set  for 
valuation,  unless  the  bank  cannot 
readily  ascertain  market  value,  in  which 
case  the  bank  shall  use  a  fair  value 
determined  in  good  faith. 

(B)  Short-term  investment  funds.  A 
bank  may  value  a  fimd's  assets  on  a 
cost,  rather  than  market  value,  basis  for 
purposes  of  admissions  and 
withdrawals,  if  the  Plan  requires  the 
bank  to: 

(1)  Invest  at  least  80  percent  of  the 
fund's  assets  in  bonds,  notes,  or  other 
evidences  of  indebtedness  that  are 
payable  on  demand  (including  variable 
amount  notes),  or  that  have  a  maturity 
date  not  exceeding  91  days  bom  the 
date  of  purchase; 

(2)  Accrue  on  a  straight-line  basis  the 
difference  between  the  cost  and 
anticipated  principal  receipt  on 
maturity; 

(3)  Hold  the  fund's  assets  until 
maturity  under  usual  circumstances; 
and 

[4]  Ensure  that,  after  effecting 
admissions  and  withdrawals,  at  least  20 


>If  a  fund,  the  assets  of  which  coiuist  solely  of 
Individual  Retirement  Accounts,  Keogh  Accounts, 
or  other  employee  benefit  accounts  that  are  exempt 
from  taxation,  is  registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C  SOa-l  et  seq.),  the 
fund  will  not  be  deemed  in  violation  of  paragraph 
(b)(2)  of  this  section  as  a  result  of  its  compliance 
%nth  section  10(c)  of  the  Investment  Company  Act 
of  1940  (IS  U.S.C  aOa-10(c)). 


percent  of  the  value  of  the  remaining 
fund  assets  are  cadi,  demand 
obligations,  or  assets  that  will  mature  on 
the  fund's  next  bimness  day. 

(5)  Admission  and  withdrawal  of 
accounts — (i)  In  general.' A  bank 
administering  a  collective  investment 
fimd  shall  admit  an  account  to  or 
withdraw  an  account  from  the  fund  only 
on  the  basis  of  the  valuation  described 
in  paragraph  (b)(4)  of  this  section. 

(li)  Irior  request  or  notice.  A  bank 
administering  a  collective  investment 
fund  may  admit  an  account  to  or 
withdraw  an  account  from  a  collective 
investment  fund  only  if  the  bank  has 
approved  a  request  for  or  notice  of 
intention  oftaking  that  action  on  or 
before  the  valuation  date  on  which  the 
admission  or  withdrawal  is  based.  No 
requests  or  notices  may  be  canceled  or 
countermanded  after  the  valuation  date. 

(iii)  Prior  notice  period  for 
withdrawals  from  funds  with  assets  not 
readily  marketable.  A  bank 
administering  a  collective  investment 
fimd  described  in  paragraph  (a)(2)  of 
this  section  that  is  invested  primarily  in 
real  estate  or  other  assets  that  are  not 
readily  marketable,  may  require  a  prior 
notice  period,  not  to  exceed  one  year, 
for  withdrawals. 

(iv)  Method  of  distributions.  A  bank 
administering  a  collective  investment 
fund  shall  make  distributions  to 
accounts  withdrawing  from  the  fimd  in 
a  manner  consistent  with  applicable 
law. 

(v)  Seffvgation  of  investments.  If  an 
investment  is  withdrawn  in  kind  from  a 
collective  investment  fund  for  the 
benefit  of  all  participants  in  the  fund  at 
the  time  of  the  withdrawal  but  the 
investment  is  not  distributed  ratably  in 
kind,  the  bank  shall  segregate  and 
administer  it  for  the  benefit  ratably  of  all 
participants  in  the  collective  investment 
fund  at  the  time  of  withdrawal. 

(6)  Audits  and  financial  reports — (i) 
Annual  audit.  At  least  once  during  each 
12-month  period,  a  bank  administering 
a  collective  investment  fimd  shall 
arrange  for  an  audit  of  the  collective 
investment  fund  by  auditors  responsible 
only  to  the  board  of  directors  of  the 
bank.3 

(ii)  Financial  report.  At  least  once 
during  each  12-month  period,  a  bank 
administering  a  collective  investment 
fund  shall  prepare  a  financial  report  of 


'If  a  fund,  the  assets  of  which  consist  solely  of 
Individual  Retirement  Accounts.  Keogh  Accounts, 
or  other  employee  benefit  accounts  that  are  exempt 
from  taxation,  is  registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80e-l  et  seq.].  the 
fund  will  not  be  deemed  in  violation  of  paragraph 
(b)(6)(i)  of  this  section  as  a  result  of  its  compliance 
with  section  10(c)  of  the  Invastment  Company  Act 
of  1940  (15  U.S.C.  BOe-lO(c)),  if  the  banJc  has  access 
to  the  audit  reports  of  the  fund. 
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the  fiiad  baaed  on  the  audit  required  by 
paragraph  (bK6)(i)  ^this  section.  The 
report  muM  diadoaa  fees  and  expenses 
charged  to  the  fond  This  report  must 
oomtaiB  a  list  of  investmrats  in  the  fimd 
showing  the  cost  ai|d  current  market 
vahie  of  each  investment,  and  a 
statement  covsgring  the  period  after  the 
uevious  report  shoaving  the  following 
(arasniaad  by  type  0f  investment): 

(A)  Summaries  of  all  purdiases  (with 
costs): 

(B)  Summaries  of  all  sales  (with  profit 
or  loss  and  any  other  investment 
dianga^;  1 

(Q  Income  and  dwMirsements;  and 

(D)  An  appropriate  notation  as  to  any 
investments  in  defriilt        « 

Hii)  Limitation  on  npnsentations.  A 
bank  may  include  in  the  financial  rep<Ht 
a  description  of  theifimd's  value  on 
previous  dates,  as  if  ell  as  its  iiuxune 
and  disbursements  during  previous 
accounting  periods^  A  bank  shall  not 
publish  in  the  financial  report  any 
predictions  or  repmeontatiims  as  to 
future  restdts.  In  adidition,  with  ssspect 
to  funds  described  hi  paragraph  (a)(1)  of 
this  section,  a  bankishall  not  publii^  the 
perionnance  of  fim^  other  than  those 
administered  by  the  bank  or  its 
affiliates. 

(iv)  AvoildbUity  cf  the  report.  A  bank 
administering  a  coUective  investment 
fund  shall  provide  a  copy  of  the 
financial  report,  or  $hall  provide  nodce 
that  a  copy  of  the  report  is  available 
upon  request  without  charge,  to  each 
person  who  ordinaxHy  would  receive  a 
regular  periodic  acdounting  with  respect 
to  each  particip^ing  accoimt.  The  bank 
may  provide  a  copy  of  the  financial 
report  to  proepectiyB  customers.  In 
addition,  the  bank  4iall  provide  a  copy 
of  the  report  upon  mquest  to  any  person 
for  a  reesonable  charge. 

(7)  Advertising  paohibttion  for 
common  trust  fundi.  A  bank  Aah  not 
advertise  or  publid^  any  fimd 
authorized  xmder  paragraph  (a)(1)  of  this 
section,  except  in  c^mection  with  the 
advertisement  of  the  general  fiduciary 
services  of  the  bank. 

(8)  Self-dealing  ajid  conflicts  of 
interest— -{i)  Bank  interests.  A  bank 
administering  a  collective  investment 
fund  shall  not  have  an  interest  in  that 
fund  other  than  in  ifs  fiduciary  capacity. 
Except  for  tempera^  net  cash  overdrafts 
or  as  otherwise  spe^cally  provided  in 
this  paragraph,  the  bank  shall  not  lend 
to,  sell  assets  to,  or  purchase  assets  fitnn 
a  fund.  The  bank  stwll  not  invest  fund 
assets  in  stock  or  obligations,  including 
time  or  savings  deposits,  of  the  bank  or 
any  of  its  affiBates.  except  for  funds 
awaiting  investment  or  distribution.  If, 
because  of  a  creditor  relationship  or 
otherwise,  the  bankiacquires  an  interest 
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iq  a  participating  account,  the 
participating  account  must  be 
withdrawn  on  the  next  withdrawal  date. 
However,  a  bank  may  invest  assets  that 
it  holds  as  fidudaiy  for  its  own 
employees  in  a  collective  investment 
fund. 

(ii)  Loans  to  participating  accounts.  A 
bank  administering  a  collective 
investment  fund  shall  not  make  any 
loan  on  the  security  of  e  participant's 
interest  in  the  fund  An  unsecured 
advance  to  a  fiduciary  account 
participating  in  the  fund  until  the  time 
of  the  next  valuation  date  does  not 
constitute  the  acquisition  of  an  interest 
in  a  participating  account  l>y  the  bank. 

(ill)  Purcnase  of  defaulted  fixed- 
income  investments.  A  bank 
administering  a  collective  investment 
fund  may  purchase  for  its  own  account 
any  de&ulted  fixed-income  investment 
held  by  the  fimd  if.  in  the  judgment  of 
the  bank,  the  cost  of  segregation  of  the 
investment  is  greater  than  the  difiiBrence 
between  its  market  value  and  its 
principal  amoimt  plus  interest  and 
penalty  charges  due.  If  the  bank  elects 
t&  purchase  a  de&ulted  fixed-income 
investment,  it  shall  do  so  at  the  greater 
of  maiiwt  velue  or  the  sum  of  cost, 
accrued  impaid  interest,  and  penalty 
charRes. 

{9)  Mortgage  reserve  account — (i)  In 
general.  A  bank  administering  a 
coUective  investment  fund  may  transfer 
to  a  reserve  accoimt  up  to  5  percent  of 
the  net  income  derived  by  the  fimd  from 
mortgages  held  by  the  fimd  during  any 
regular  accounting  period.  The  amount 
held  in  the  reserve  account  must  not 
exceed  1  percent  of  the  outstanding 
principal  amount  of  all  mortgaees  held 
in  the  fund.  The  bank  shall  deduct  the 
amoimt  of  the  reserve  account  from  the 
fund's  assets  in  determining  the  fair 
market  value  of  the  fimd  for  the 
pxuposes  of  admissions  and 
withdrawals. 

(ii)  Charges  against  reserve  account. 
At  the  end  of  each  accounting  period, 
the  bank  shall  charge  all  interest 
payments  that  are  due  but  unpaid  with 
respect  to  mortgages  in  the  fund  against 
the  reserve  account  to  the  extent 
available,  and  shall  credit  the  payments 
to  income  distributed  to  participating 
accounts.  In  the  event  of  subsequent 
recovery  of  the  payments  by  the  fund, 
the  bank  shall  credit  the  reserve  accoimt 
with  the  amounts  recovered. 

(10)  Fees  and  expenses— (i)  Fund 
management  fees.  A  bank  administering 
a  collective  investment  fund  may  charge 
a  fund  management  fee  if  the  total  fees 
charged  to  a  participating  account 
(including  the  fund  management  fee) 
does  not  exceed  the  total  fees  that  the 
bank  would  have  charged  had  it  not 


invested  assets  of  the  account  in  the 
fimd. 

(ii)  Reasonable  expenses.  A  bank 
administering  a  collective  investment 
fund  may  charge  reesonable  expenses 
incurred  in  operating  the  collective 
investment  fimd.  to  the  extent  not 
prohibited  by  ^plicable  law.  However, 
a  bank  shall  abscnb  the  expenses  of 
establishing  or  reorganizing  a  collective 
investment  fund. 

(11)  Prohibition  against  certificates.  A 
bank  administering  a  collective 
investment  fund  shall  not  issue  any 
certificate  or  other  document  evidencing 
a  direct  or  indirect  interest  in  the  fimd. 

(12)  Good  faith  mistakes.  No  mistake 
made  in  good  faith  and  in  the  exercise 
of  due  care  in  connection  vdth  the 
administration  of  a  collective 
investment  fund  will  be  deemed  to  be 

a  violation  of  this  part  if,  promptly  after 
the  discovery  of  the  mistake,  the  bank 
takes  whatever  action  is  practicable 
under  the  circumstances  to  remedy  the 
mistake. 

(c)  Other  coUective  investments.  In 
addition  to  the  collective  investment 
fimds  authorized  under  paragraph  (a)  of 
this  section,  a  national  bank  may  invest 
assets  that  it  holds  as  fiduciary,  to  the 
extent  not  prohibited  by  applioible  law, 
as  follows: 

(1)  Bartk  fiduciary  funds.  In  shares  of 
a  mutual  trust  investment  company, 
organized  and  operated  pursuant  to  a 
statute  that  spedfically  authorizes  the 
organizatioo  of  those  companies 
exclusively  for  the  investment  of  fimds 
held  by  corporate  fiduciaries. 

(2)  Singfe  loans  or  obligations.  In  the 
following  loens  or  obligations,  if  the 
bank's  only  interest  in  the  loens  or 
obligations  is  its  capacity  as  fiduciary: 

(ijA  single  real  estate  loan,  a  direct 
obUgation  of  the  United  States,  or  an 
obUgation  fully  guaranteed  by  the 
United  States,  or  a  single  fixeid  amount 
security,  obligation,  or  othw  property, 
either  real,  personal,  or  mixed,  of  a 
single  issuer;  or 

(li)  A  variable  amount  note  of  a 
brarower  of  prime  credit,  if  the  bank 
uses  the  note  solely  for  investment  of 
funds  held  in  its  fiduciary  accounts. 

(3)  Mini-funds.  In  a  fund  maintained 
by  the  bank  for  the  collective 
investment  of  cash  balances  received  or 
held  by  a  bank  in  its  capacity  as  trustee, 
executor,  administrator,  or  guardian,  or 
custodian  under  a  uniform  gifts  to 
minora  act.  that  the  bank  considera  to  be 
too  small  to  be  invested  seperately  to 
advantage.  The  total  assets  in  the  fund 
must  not  exceed  $1,000,000,  and  the 
number  of  participating  accounts  must    - 
not  exceed  100. 

(4)  Trust  funds  of  corporations  and 
closely-related  settlors.  In  any 


investment  specifically  authorized  by 
the  instrument  creating  the  fiduciary 
account  or  a  court  order,  in  the  case  of 
trusts  created  by  a  corporation, 
including  its  affiliates  and  subsidiaries, 
or  by  several  individual  settlors  who  are 
closely  related. 

(5)  Special  exemption  funds.  In  any 
other  maimer  described  by  the  bank  in 
a  written  plan  approved  by  the  OCC. 
The  written  plan  is  deemed  approved  by 
the  CXX  30  days  after  it  receives  the 
plan,  unless  the  OCC  notifies  the  bank 
that  the  OCC  has  disapproved  the  plan 
or  is  extending  review  beyond  the  30- 
day  period  because  the  proposal  raises 
issues  that  require  additional 
information  or  additional  time  for 
analysis.  The  written  plan  must  set 
forth: 

(i)  The  reason  that  the  proposed  fund 
requires  a  spedal  exemption; 

(ii)  The  provisions  of  the  proposed 
fimd  that  are  inconsistent  with 
paragraphs  (a)  and  (b)  of  this  section; 

(iii)  The  provisions  of  paragraph  (b)  of 
this  section  for  which  the  banJc  seeks  an 
exemption;  and 

(iv)  The  manner  in  which  the 
proposed  fund  addresses  the  rights  and 
interests  of  participating  accounts. 

|9JiO   Tranafer  agenta. 

(a)  The  rules  adopted  by  the 
Securities  and  Exchange  Commission 
(SEC)  pursuant  section  17A  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78q-l)  prescribing  procedures  for 
registration  of  transfer  agents  for  which 
the  SEC  is  the  appropriate  regulatory 
agency  (17  CFR  240.17Ac2-l)  apply  to 
lutioiial  bank  transfer  agents. 
References  to  the  "Commission"  are 
deemed  to  refer  to  the  "CXX." 

(b)  The  rules  adopted  by  the  SEC 
purauant  section  17A  of  the  Securities 
Exchange  Act  of  1934  prescribing 
operational  and  reporting  requirements 
for  transfer  agents  (17  CFR  240.17Ac2- 
2.  and  240.17Ad-l  through  240.17Ad- 
16)  apply  to  national  bank  transfer 
agents. 

PART  19-nUI.ES  OF  PRACTICE  AND 
PROCEDURE 

2.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  504.  554-557;  12 
U.S.C.  93(b),  164.  505, 1817, 1818, 1820, 
18310, 1072.  3102,  3108(a).  and  3909;  15 
U.S.C.  78(h).  78(1).  78<>-4(c).  78o-5,  78q-l. 
78s,  78u,  78U-2,  78u-3,  and  78w;  and  31 
U.S.C  330. 

3.  A  new  §  19.135  is  added  to  subpart 
E  to  read  as  follows: 


119.138   AppHcalkma  for  stty  or  review  of 


dealing  agendea. 

(a)  Stays.  The  rules  adopted  by  the 
Securities  and  Exchange  Commission 
(SEC)  pursuant  to  section  19  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78s)  regarding  applications  by 
persons  for  whom  the  SEC  is  the 
appropriate  regulatory  agency  for  stays 
of  disciplinary  sanctions  or  summary 
suspensions  imposed  by  registered 
clearing  agencies  (17  CFR  240.19d-2) 
apply  to  applications  by  national  banks. 
References  to  the  "Commission"  are 
deemed  to  refer  to  the  "OCC." 

(b)  fieviews.  The  regulations  adopted 
by  the  SEC  pursuant  to  section  19  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78s)  regarding  applications  by 
persons  for  whom  the  SEC  is  the 
appropriate  regulatory  agency  for 
reviews  of  final  disciplinary  sanctions, 
denials  of  participation,  or  prohibitions 
or  limitations  of  access  to  services 
imposed  by  registered  clearing  agencies 
(17  CFR  240.19d-3(aHf))  apply  to 
applications  by  national  banks. 
References  to  the  "Commission"  are 
deemed  to  refer  to  the  "OCC" 

Dated:  December  11, 1995. 
Eugme  A.  Ludwig. 
Comptroller  of  the  Currency. 
(FR  Doc.  95-30971  Filed  12-20-95;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Reg.  Z;  Docket  No.  R-090ei 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  conunents. 

summary:  The  Board  is  soliciting 
comment  on  how  the  finance  charge 
could  more  accurately  reflect  the  cost  of 
consumer  credit.  In  particular,  the 
Board  is  asking  for  the  public's  views  on 
the  feasibility  of  treating  as  finance 
charges  all  costs  impost  by  the  creditor 
or  payable  by  the  consumer  as  an 
incident  to  the  extension  of  credit.  The 
Truth  in  Lending  Act  Amendments  of 
1995  direct  the  Board  to  submit  a  report 
to  the  Congress  regarding  these  issues. 
Under  present  law,  costs  such  as 
interest  are  part  of  the  finance  charge; 
other  costs,  including  many  associated 
with  real  estate-secured  lending,  are 
excluded  from  the  finance  charge.  The 
Board  is  also  required  to  address  in  its 
report  abusive  refinancing  practices 
engaged  in  by  creditors  for  the  purpose 


of  avoiding  a  consumer's  rescission 
rights. 

DATES:  Comments  must  be  received  on 
or  before  February  9, 1996. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0908,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20551.  Comments  also  may  be 
delivered  to  Room  B-2222  of  the  Eccles 
Building  between  8:45  a.m.  and  5:15 
p.m.  weekdays,  or  to  the  guard  station 
in  the  Eccles  Building  courtyard  on  20th 
Street,  NW.,  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9  a.m.  and  5  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the  Board's 
rules  regarding  the  availability  of 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Ahrens,  Senior  Attorney,  or  Sheilah 
Goodman,  or  Kurt  Schumacher,  Stafi 
Attorneys,  Division  of  Consumer  and 
Community  Afhirs,  Board  of  Governors 
of  the  Federal  Reserve  System,  at  (202) 
452-3667  or  452-2412.  For  users  of 
Telecommunications  Devices  for  the 
Deaf,  contact  Dorothea  Thompson,  at 
(202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Truth  in  Lending  Act 
Amendments  of  1995  (1995 
Amendments  Act),  Pub.  L.  104-29, 109 
Stat.  271,  enacted  into  law  on 
September  30, 1995,  direct  the  Board  to 
submit  a  report  to  the  Congress 
concerning  the  use  of  finance  charges  to 
accurately  reflect  the  cost  of  consumer 
credit.  The  Board  must  consider  the 
feasibility  of  including  in  the  finance 
charge  all  charges  payable  directly  or 
indirectly  by  the  consumer  and  imposed 
directly  or  indirectly  by  the  creditor  as 
an  incident  to  the  credit  transaction — 
especially  costs  associated  with  real 
estate-  or  home-secured  lending  that  are 
currently  excluded  bom  the  finance 
charge  under  section  106  of  the  Truth  in 
Lending  Act.  As  contemplated  by  the 
Congress,  perhaps  only  charges  payable 
in  a  comparable  cash  transaction  would 
continue  to  be  excluded  from  the 
finance  charge.  The  report  must  also 
address  abusive  refinancing  practices 
engaged  in  by  a  creditor  for  the  purpose 
of  avoiding  a  consumer's  rescission 
rights.  The  Board  will  submit  its  report 
to  the  Congress  in  early  spring  1996, 
based  on  the  comments  of  interested 
parties  and  on  its  own  analysis. 
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Dilution 

The  Truth  in  Laitdiiig  Act  (15  U.S.C 
1801  et  aeq.)  caotitns  rales  governing 
the  disclosure  of  fiiumce  duugss 
(Section  106).  The  set  is  implamented 
by  the  Board's  RsgHlaticm  Z  (12  CFR 
psit  226).  Rules  aqfinancB  charges  are 
contained  in  Reguktiao  Z  §  226.4  and 
accompanying  ^Cial  staff 
inteipietatiaos.  The  finance  charge  is 
d^asd  ss  the  costjof  consumer  credit 
oxprssssd  as  a  dolW  amount  It 
includes  any  charge  payable  directly  or 
indirectly  by  the  consumer  and  imposed 
directly  or  indirectly  by  the  creditor  ss 
an  incident  to  or  a  condition  of  the 
extension  of  credit.  The  term  "imposed" 
is  inteipreted  broadly,  to  include  any 
cost  charged  by  the  creditor  (unless 
otherwise  exchide4).  inrhirfing  charges 
for  optional  service  paid  by  this 
consumer.  Examples  of  a  finance  charge 
include  interest,  points,  and  service  or 
transactian  fees. 

The  act  exdudee  certain  costs  from 
the  finance charge.such as duirges 
payable  in  a  compiirable  cash 
transactian  and  fees  paid  to  third-party 
closing  agents  (unless  the  creditor 
requires  the  sovices  provided  or  retains 
the  fee).  Many  costs  associated  with 
loans  secured  by  rsisl  estate  or  a 
principal  d%velling  are  specifically 
excluded;  examples  are  fees  for 
appraisals,  docum^t  preparation,  title 
insurance,  end  pes(  inspections  prior  to 
loen  closing.  The  regulation  also 
excludes  chsrges  sach  as  application 
fees  (charged  to  all  applicants),  late 
pajrmoit  fees,  and  most  taxes. 

Still  other  costs  t)iat  are  generally 
included  in  the  finance  duurge  may 
nevertheless  be  exi^uded.  For  example, 
the  act  provides  that  credit  report  fees 
are  finance  charges,  but  provides  an 
exception  for  credit  report  fees 
associated  with  real  estate-  or  home- 
secured  loans.  The  act  also  excludes 
optional  credit  life  Insurance  premiums 
and  fees  to  record  a  security  interest  if 
the  cost  is  disclosed  to  the  consimier 
and  meets  other  conditions. 

Annual  percentagv]rate 

In  addition  to  ret^uiring  disclosure  of 
finance  charges  as  |  dollar  amount,  the 
act  and  regulation  aequire  creditors  to 
disclose  the  cost  ofconsimiM'  credit  as 
an  annual  percentage  rate  (APR). 
Creditore  must  disdose  an  APR  for  all 
types  of  consumer  credit — installment 
loans  (closed-end  credit)  and  credit  card 
accounts  or  home  equity  lines  of  credit 
(open-end  plans).  The  APR  for  closed- 
end  credit  and  opea-end  plans  reflect 
finance  charges,  but  the  (Ustinct  nature 
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of  these  products  calls  for  differraces  in 
how  die  APR  is  calculated. 

The  APR  for  closed-end  credit  is 
based  on  the  amounts  borrowed  by  the 
consumer  in  relation  to  the  amount  and 
timing  of  payments  to  the  creditor.  It 
fecton  in  interest  and  all  (rther  finance 
charges.  Costs  such  as  recording  fees  or 
title  insurance  fees  may  be  disclosed, 
but  are  not  a  part  of  the  finance  charge 
and  thus,  are  excluded  from  the  APR 
calculation. 

Ihuler  open-end  plans  such  as  a  home 
equity  line  of  credit,  the  creditor 
typically  sets  the  maximum  amount  that 
can  be  borrowed  at  any  time.  The 
amount  that  will  actu^y  be  borrowed 
by  the  consumer,  however,  is  typically 
unknowm  when  the  credit  plan  is 
established.  The  APR  stated  in 
advertisements  and  sccount-opening 
disclosures  reflects  only  the  rate  of 
interest  that  will  be  applied  to  any 
outstanding  balance  tne  consumer  may 
have  in  the  foture.  Additional  costs — 
whether  finance  or  other  charges — are 
separately  identified. 

Consumen  with  outstanding  balances 
receive  an  APR  on  periodic  statements. 
That  APR  is  based  cm  the  outstanding 
balance  and  certain  finance  charges 
imposed  during  the  cycle.  Some  finance 
charges,  such  as  points  charged  in 
connection  with  establishing  a  home 
equity  pUm  or  other  fees  to  open  or 
renew  plans,  would  skew  the  APR  for 
the  billing  cycle  in  which  they  are 
imposed.  These  types  of  finance  charges 
are  disclosed  on  periodic  statements  but 
are  not  figured  in  the  APR. 

Request  for  Comment 

The  Board  requests  comments  on  how 
the  definition  of  the  finance  charge 
could  be  modified,  if  at  all,  to  reflect  the 
cost  of  consumer  credit  more  acciuately. 
The  Congress  directs  the  Board  to  make 
recommendations  on  any  necessary 
statutory  and  regulatory  changes.  (1995 
Amendments,  Section  2(f).)  The  Board 
believes  the  scope  of  the  study  is 
limited  to  possible  modifications  to  the 
definition  of  the  finance  charge. 

The  1995  Amendments  contain,  for 
the  most  part,  provisions  affecting 
closed-end  credit  that  is  real  estate-  or 
home-secured.  The  Board  believes  that 
the  scope  of  the  report  is  intended  to 
cover  the  treatment  of  costs  as  finance 
charges  for  all  types  of  consiuner  credit, 
although  a  focus  of  the  study  will  be  on 
those  fees  associated  with  real  estate 
lending  that  are  currently  excluded  fiom 
the  finance  charge.  For  example,  many 
costs  associated  with  entering  into 
home-secured  loans  are  the  same 
whether  the  credit  is  an  installment  loan 
or  a  line  of  credit.  Similarly,  certain 
application  fees  are  excluded  from  the 


finance  charge  for  all  types  of  credit 
trsnsections.  not  )ust  those  affecting 
installment  loans. 

Comment  is  requested  on  the 
feasibility  of  including  in  the  finance 
charge  all  charges  pa]^le  directly  or 
indirectly  by  the  consumer  and  imposed 
directly  at  indirectly  by  the  creditor  as 
an  incident  to  the  credit  transaction 
(other  than  costs  imposed  in  comparable 
cash  transactions),  particularly  costs 
associated  with  real  estate-  or  home- 
secured  credit  that  are  currently 
excluded  from  the  finance  charge.  For 
example,  mortgage  broken  fees  sre 
sometimes,  but  not  always,  a  finance 
charge  under  present  law:  A  new 
statutory  provision  categorizes  all 
broken  fees  paid  by  the  consumer  to  the 
brt^r  (or  to  the  creditor  for  delivery  to 
the  broker)  as  finance  charges,  and  Mdll 
go  into  effect  when  the  Board  issues  a 
final  rule  in  1996. 

In  Bssessing  tbe  feasibility  of  this 
approach,  the  Board  must  consider  die 
implications  of  including  charges 
imposed  by  third  parties-HBettlement 
agents  and  others--that  may  not  be 
within  the  creditor's  knowledge  or 
control  Comment  is  requested  on 
compliance  issues  that  would  arise  if 
the  definition  of  the  finance  charge  were 
expanded  to  include  charges  l^  third 
parties. 

Treating  all  costs  as  a  finance  charge 
would,  of  course,  simplify  creditor 
compliance  with  the  TILA  and 
Regulation  Z;  it  would  reduce  the 
potential  for  disclosiire  errore.  The 
Board  believes  the  study  is,  in  part,  a 
reaction  to  the  spate  of  class  action 
lawsuits  that  followed  the  court 
decision  of  Rodash  v.  AIB  Mortgage 
Company.  (16  F.3d  1142  (11th  Cir. 
1994)).  In  Rodash,  the  court  found, 
among  other  TILA  violations,  that  the 
creditor  improperly  excluded  several 
fees  from  the  finance  chaige 
calculation — totalling  about  $225.  The 
court  awarded  civil  money  damages  and 
allowed  the  consumer  to  rescind  a 
$100,000  loan.- 

Including  all  costs  in  the  finance 
charge,  however,  would  also  increase 
the  APR  disclosed  for  closed-end  credit 
transactions — dramatically,  in  some 
cases.  For  example,  the  APR  for  home- 
secured  loans  would  reflect  closing 
costs  such  as  appraisal  fees,  title 
insurance  and  the  like.  Including 
premiums  for  optional  credit  life 
insurance  or  for  property  insiuance  in 
the  finance  charge  could  also  have  a 
significant  impact  on  the  APR.  The 
resulting  APR  for  installment  loans  may 
seem  distorted,  particularly  in  relation 
to  the  APR  disclosed  for  a  comparable 
open-end  product.  For  example, 
dlsclosiires  for  a  home-seciued  opmi- 


end  plan  would  mclude  closing  costs 
and  insurance  premiums  as  finance 
charges,  but  those  fees  would  not  be 
included  in  the  APR  stated  in 
advertisements  or  accoimt-opening 
disclosures,  unless  the  current  rules  on 
calculating  the  APR  are  changed. 

m.  Abosive  Refinancing  Practices 

The  act  and  regulation  allow 
consimien  to  cancel  (or  rescind)  certain 
credit  transactions  secured  by  the 
consimier's  principal  dwelling.  For 
example,  the  right  of  rescission  applies 
if  a  consumer's  principal  dwelling  is 
used  to  secure  a  loan  financing  home 
improvements  or  a  child's  education. 
Other  loans  secured  by  a  consumer's 
principal  dwelling  are  not  rescindable. 
such  as  a  loan  for  a  business  purpose. 

A  consiimer's  right  to  rescind  a 
refinanced  loan  depends  on  both  the 
creditor  and  amount  of  money  involved. 
If  the  creditor  refinancing  the  loan  is  the 
same  creditor  that  initially  extended  the 
credit,  consiunere  may  rescind  the 
refinancing  only  to  the  extent  new 
monies  are  advanced.  For  example,  if  a 
consumer's  principal  dwelling  secures  a 
loan  with  a  creditor  and  the  consumer 
sedcs  to  refinance  an  outstanding 
balance  of  $100,000  with  the  same 
creditor,  the  transaction  is  not 
rescindable.  If  the  consiuner  obtains 
$25,000  in  an  additional  advance,  the 
refinancing  could  be  rescinded  up  to  the 
new  advance  of  $25,000.  If  the 
consumer  refinances  the  loan  with  a 
new  creditor  instead,  the  entire 
transaction  is  rescindable,  whether  or 
not  new  monies  are  advanced. 

The  Board's  report  miist  include 
recommendations,  if  any,  for  statutory 
or  regulatory  changes  necessary  to 
address  abusive  refinancing  practices 
engaged  in  by  a  creditor  for  the  purpose 
of  avoiding  a  consumer's  rescission 
rights.  Comment  is  requested  on  the 
issue. 

IV.  Form  of  Commeiit  Letters 

Comment  letiere  should  refer  to 
Docket  No.  R-0908,  and,  when  possible, 
should  use  a  standard  courier  typefece 
with  a  type  size  of  10  or  12  charactere 
pa  inch.  This  will  enable  the  Board  to 
convert  the  text  to  machine-readable 
fonn  through  electronic  scanning,  and 
%vill  facilitate  automated  retrieval  of  ^ 
comments  for  review.  Also,  if 
accompanied  by  an  original  document 
in  paper  form,  comments  may  be 
submitted  on  3^/^  inch  or  5V*  inch 
computer  diskettes  in  any  IBM- 
compatible  DOS-based  fcnmaL 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  IS,  1995. 

William  W.  Wiles, 

Secretaiy  of  the  Board. 

(FR  Doc  95-30994  Filed  12-20-95;  8:45  em] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 
[Summary  Notice  No.  PR-QS^ 

Petition  for  Rulemaldng;  Summary  of 
Petitiona  Received;  Olapoaitlona  of 
Petitiona  laauad 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Punuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procediues  iat  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
nmnber  involved  and  must  be  received 
Janiiary  19, 1996. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 

No. ,  800  bidependence 

Avenue,  SW.,  Washington,  D.C.  20591. 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rtdes  Docket  (AGC-200),  Room  91 50, 
FAA  headquartera  Building  (FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132.  Comments  may  also  be 
sent  electronically  to  the  following 
internet  address: 
nprmcmtsOmail.hq.fea.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
D.  Michael  Smith,  Office  of  Rulemaking 


(ARM-1),  Federal  Aviation 
Administration,  8(K)  Independence 
Avenue,  SW,  Washington,  DC  20591: 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and(f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 
Donald  P.  Byrae, 
AuiMtant  Chief  Counael  for  Regulations. 

Petitions  Car  Rulemaking 

Doclcef  No.  28376. 

Petitioner:  National  Business  Aircraft 
Association,  Inc. 

Repilations  Affected:  14  CFR  91.501. 

Description  oJRulechange  Sought:  To 
add  a  new  paragraph  (e)  to  §  91.501 
defining  the  word  "company"  as  it  is 
used  in  §  91.501(b)(5)  and  (6)  to  include 
a  governmental  agency  and 
governmental  corporation,  as  well  as 
defining  the  words  "parent"  and 
"subsidiary"  to  include  another 
governmental  agency  or  governmental 
corporation  within  the  same  local,  state, 
or  federal  jiuisdiction.  This  amendment, 
if  granted,  would  include  government 
aircraft  operations  with  corporate 
aircraft  operations  imd«'  part  91  and, 
therefore,  allow  government  agencies  to 
recover  the  costs  of  owning,  operating, 
and  maintaining  their  aircraft  in  certain 
circumstances. 

Petitioner's  Reason  for  the  Request: 
The  petitioner  feels  that  the  ciinent 
regulatory  scheme  discriminates  against 
government  owners  and  operators  of 
dvil  aircraft  without  justification. 

(PR  Doc.  95-31015  Filed  12-20-95;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  Na  96-ANE-35) 

Propoaed  AKaration  of  V-e9,  V-451 
andJ-62 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
alter  Federal  Airways  V-99,  V-451  and 
Jet  Route  )-62  in  Massachusetts  and 
Connecticut  Specffic  portions  of  each  of 
the  airways  and  )et  route  are  no  longer 
necessary  for  navigation  and  would  be 
revoked.  Removing  the  obsolete 
segments  would  eliminate  clutter  on  the 
aeronautical  charts. 
DATES:  Comments  must  be  received  on 
or  before  February  2, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANE-500,  Docket  No. 
g5-ANE-35,  Federal  Aviation 
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Administration,  12  Nbw  England 
Executive  Park,  Burlington,  MA  01803. 

The  official  docket  iinay  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel.  Room  916, 900  Independence 
Avenue.  SW.,  WaahiOgton.  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  use  be 
examined  during  noiiial  business  hoius 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  MFORMAflON  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Riiles 
and  Procedures  Servibe,  Federal 
Aviation  Administration,  800 
IndepoMience  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255.  ' 

8UPPI.aiB(TARY  MFOffiATION: 

Commeiits  Invited 

Interested  parties  aie  invited  to 
participate  in  this  pra|>osed  rulemaking 
by  submitting  such  wtitten  data,  views, 
or  argiunents  as  they  biay  desire. 
Comments  that  provide  the  fiK:tual  basis 
supporting  the  views  and  suggestions 
presented  are  particu^ly  helpful  in 
developing  reasoned  Regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
r^ulatory,  aeronautiGlBl.  economic, 
environmental,  and  e^eigy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commeqters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  not|ce  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
ANE-35."  The  postcard  will  be  date/ 
time  stamped  and  reti|med  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  conunents  received.  All  comments 
submitted  will  be  available  fat 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  simunarizing  each 
substantive  public  coatact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRXts 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 


UMI 


by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  oa  a  mailing 
list  for  futiue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  7J  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  VOR  Federal  Airways  V-99,  V-451 
and  Jet  Route  )-62.  Specific  portions  of 
each  of  the  airways  and  jet  route  are  no 
longer  necessary  for  navigation  and 
would  be  revoked.  The  airapace 
designation  for  V-99  would  be  revoked 
between  Hartford,  CT.  and  the  GRAYM 
intersection;  V-451  would  be  revoked 
between  Groton,  CT,  and  the  SEEDY 
intersection:  and  J-62  would  be  revoked 
east  of  the  Nantucket,  CT,  Very  High 
Frequency  Omnidirectional  Range 
(VOR).  Removing  the  obsolete  segments 
would  eliminate  clutter  on  the 
aeronautical  charts.  Jet  Routes  and 
Domestic  VOR  Federal  airways  are 
published  in  paragraphs  2004  and 
6010(a),  resprctively,  of  FAA  Order 
7400.gC  dated  August  17, 1995,  and 
effective  September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jei  route  and  airways  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabUshed  body  of  technical 
regulations  for  which  fiequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  trafBc  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17. 1995,  and  effsctive 
Septemba*  16. 1995.  is  amended  as 
follows: 

Paiagmph  2004-Jet  Routes' 

•  •        •        *  J ,  * 

J-62    [Revised]     '     " 

Fmn  Robbinsville,  NJ:  to  Nantucket,  MA. 

•  •  a      '  'tt  '■       * 

Paragraph  6010(a)— Domestic  VOR  Federal   ■ 
Airways 

•  •        •        *        • 

V-99  [Revised] 

From  LaGuardia,  NY,  via  !NT  LaGuardia 
043°  and  Hartfmi,  CT,  245°  radials;  Hartford. 

tk-    "'■»        •        •  .      • 

V-451  [Revised] 

From  LaGuardia,  NY;  INT  LaGuardia  063° 
and  Hampton,  NY,  289°  radials;  INT 
Hampton  289°  and  Calverton,  NY.  044" 
radials;  INT  Calverton  044'  and  Groton,  CT, 
243°  radials:  Gfoton. 

•  •         •         •         • 

Issued  in  Washington,  DC,  on  December 
12, 1995. 

Harold  W.Backw. 

MaiMgBr,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  95-31100  Filed  12-20-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Rregulatory 
Commission 

18CFRPart37 
[Docket  No.  RMflS  0  000] 

Real-Time  Information  Networks  and 
Standards  of  Conduct;  Noticaof 
Proposed  Rulemalcing    '' 

December  13, 1995 

AGENCY:  Federal  En«gy  Regulatory 

Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 


summary:  The  Federal  Energy 
Regulatory  Commission  projposes  to 
amend  its  regulations  to  add  Part  37 
containing  rules  estabUshing  and 
governing  real-time  information 
networks  (RINs)  and  prescribing 
standards  of  conduct.  Under  this 
proposal,  each  pubUc  utility  (or  its 
agent)  that  owns  and/or  controls 
facilities  used  for  the  transmission  of 
electric  energy  in  interstate  commerce 
would  be  required  to  create  and/or 
participate  in  a  RIN  that  would  provide 
wholesale  transmission  customen  and 
potential  wholesale  transmission 
customera  v^th  electronically  provided 
information  on  available  wholesale 
transmission  capacity,  prices,  and  other 
information  that  will  enable  diem  to 
obtain  open  access  ncm-discriminatary 
transmission  service. 
DATES:  Written  comments  (an  original 
and  14  paper  ccq)ies  and  one  copy  on  a 
computer  diskette)  must  be  received  by 
the  Commission  by  February  5, 1996. 
ADDRESSES:  OfBce  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Rosenberg  (Technical 
Information).  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington,  DC  20426  (202)  208- 
1283 
William  C.  Booth  (Technical 
Information),  Office  of  Electric  Power 
Regulation.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. . 
Washington.  DC  20426  (202)  208- 
0849 
Gary  D.  Cohen  (Legal  Information), 
ctece  of  the  General  Counsel.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE. ,  Washington,  DC 
20426  (202) 208-0321 
SUPPLBIENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  diiring  normal  business  hoius 
in  the  Public  Reference  Room  at  888 
First  Street,  NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access. to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-80O-656-3920  if 
dialing  long  distance.  To  access  OPS, 
set  your  communications  software  to 
19200. 14400. 12000.  9600.  7200,  4800, 


2400,  or  1200  bps,  full  duplex,  no 
parity.  8  data  bits  and  1  stop  bit  The 
full  text  of  this  order  will  be  availdi>le 
on  OPS  indefinitely  in  ASCII  and 
WordPerfect  5.1  format.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in  the 
Public  Refnence  Room  at  888  First 
Street.  NE..  Washington,  DC  20426. 
Real-time  Information  Networks  and 
Standards  of  Conduct,  Docket  No.  RM95-9- 

000,  Notice  of  Proposed  Rulemaking  Table  of 
Contents. 

1.  Introduction 
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m.  Discussion 
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B.  Overview 

C  What  Types  of  Information  Need  to  Be 
Posted  on  a  RIN 
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Report 
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e.  Paths  for  which  ATC  is  not  Posted 
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g.  Format  for  Transmission  Tariffs 
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D.  Technical  Issues  Concerning  the 
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a.  Phase  I  Recommendations 

b.  Phase  II  Requirements 
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b.  Standsirds  Issues 

i.  Phase  I  Data  Definitioiu  for  HTML  Pages 

and  File  Transfers 
ii.  Internet  Browsers 
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Internet 
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vi.  Templates  for  Upload  and  Download 
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a  Costs 
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e.  The  Number  of  RIN  Nodes 

t  Connections  to  Third  Party  Networks 

g.  Unresolved  Issues 

L  Price  Discrimination  Issues 

U.  Transmission  Services  Information  - 

Timing  Req\iirements 
liLThe  Posting  of  Capacity  Available  for 

Resale 

E.  Standards  of  Conduct 
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1.  Non-Public  Utility  Transmission 
Providers 

2.  Public  Utilities  having  no  Transmission 
Facilities  with  Commercial  Value 

rv.  Regulatory  Flexibility  Act 

V.  Environmental  Statement 

VL  Information  Collection  Statement 

Vn.  Public  Ccxnment  Procedure 

R^Sulatory  Text 

Attachment  1 

L  Introduction 

The  Federal  Energy  Regiilatory 
Commission  (Commission)  proposes  to 
amend  18  CFR  to  add  Part  37  containing 
rules  establishing  and  governing  real- 
time information  networks  (RINs)  and 
standards  of  conduct.  We  are  issuing 
this  notice  of  proposed  rulemaking  in 
conjunction  with  our  previously 
proposed  Opm  Access  rule.' 

Imder  the  proposed  Open  Access 
rule,  pubhc  utilities  that  own  and/at 
control  fodlities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  would  be  required 
to  provide  open  access,  non- 
discriminatory wholesale  transmission 
services.  To  ensiue  non-discriminatory 
service,  the  proposed  Open  Access  rule 
requires  the  functional  unbimdling  of 
wholesale  services.  A  public  utility's 
uses  of  its  own  transmission  system  for 
the  purpose  of  engaging  in  wholesale 
sales  and  purchases  of  electric  energy 
must  be  separated  from  other  activities 
and  transmission  services  (including 
ancillary  services)  must  be  taken  under 
filed  transmission  tariffs  of  general 
applicability. 

To  ensure  this  separation  of  service, 
the  public  utiUty  must  provide 
customers  with  timely  access  to 
transmission-related  information.  As  we 
stated  in  the  Open  Access  NOFR, 
"functional  unbundling  means  that  the 
public  utility,  in  order  to  provide  non- 
discriminatory open  access  to 
transmission  and  ancillary  services 
information,  must  rely  upon  the  same 
electronic  network  that  its  transmission 
customers  rely  upon  to  obtain 
transmission  information  about  its 


■  See  Promoting  Wbolaaale  Compatition  Through 
Open  Access  Non-Discriminstory  Transmission 
Service*  by  Public  Utilities  and  Recovery  of 
Stranded  Costs  by  Public  Utilities  and  Transmitting 
Utilities,  Notice  and  Supplemental  Notice  of 
Proposed  Rulemaking.  60  FR  17662  (April  7. 1995). 
IV  FERC  Stats,  k  Regs.  1 32,514  (March  29. 1995) 
(hereinafter  Open  Access  NOPR). 
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system  when  buying  or  selhng  power."  ^ 
llie  rule  we  propoeei  today  is  designed 
to  begin  the  process  of  achieving  this 
ot^ectiye. 

Under  the  propoield  rule,  each  public 
utility  as  defined  in  Section  201(e)  of  the 
Federal  Power  Act.  IJB  U.S.C  824(e) 
(1994).  (or  its  agent)  that  owns  and/or 
omtrols  fisdlities  us«d  for  the 
transmission  of  electHc  energy  In 
interstate  ccHimierce  jwould  be  required 
to  develop  and/or  participate  in  a  RIN. 
The  proposed  regulations,  relying 
heavily  oa  woric  already  done  by 
representatives  of  all)  segments  of  the 
electric  power  industry,  describe  what 
inffvmation  must  be  provided  on  the 
RIN  and  how  RINs  aito  to  be 
implemented  and  usad. 

The  Commission  a|so  proposes  a  code 
of  conduct  that  woul^  apply  to  all 
public  utility  transmission  providers. 
This  code  of  conduct:  would  reqiiiie, 
among  other  matters.!  a  separation  of  the 
utilities'  transmissicHi  system  operations 
and  wholesale  marketing  functions,  and 
would  define  permis$ible  and 
impermissible  contaots  between 
employees  that  condact  wholesale 
generation  marketing,  functions  and 


employees  that  handle  transmission 
system  operations  and  reliability  in  the 
system  control  center  or  at  other 
Cacihties  or  locations. 

Within  60  days  of  publication  of  a 
final  rule  in  the  Federal  Register,  public 
utilities  would  be  required  to  file  with 
the  Commission  procediues  that  would 
enable  customers  and  the  Commission 
to  determine  that  public  utilities  are  in 
compliance  with  the  RINs  and  code  of 
conduct  requirements. 

n.  Public  Reporting  Burden 

The  proposed  rule  would  require 
transmission  providers  to  establish  and/ 
or  participate  in  a  RIN.  which  wguld 
provide  wholesale  transmission  users 
and  potential  wholesale  transmission 
users  with  information  by  electronic 
means  about  transmission  capacity  and 
prices. 

The  following  collection  of 
information  contained  in  this  Notice  of 
Proposed  Rulemaking  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  1995. 44  U.S.C.  3S07(d).  For  copies  of 
the  OMB  submission,  contact  Michael 
Miller  at  202-208-1415.  Comments  are 

Estimated  Annual  Burden 


sohcited  on  the  Commission's  need  for 
this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  the  providied  burden 
estimates,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondents'  burden, 
including  the  use  of  automated 
information  techniques.  Persons 
wishing  to  comment  on  the  collections 
of  information  should  direct  their 
comments  to  the  Desk  Officer  FERC, 
Office  of  Management  and  Budget, 
Room  SOIONEOB,  Washington,  D.C. 
20503,  phone  20^-395-3087,  facsimile: 
202-395-7285  or  via  the  hitemet  at 
hillier_tOai.eop.gov.  Comments  must 
be  filed  with  the  (Sffice  of  Management 
and  Budget  within  60  days  of 
publication  of  this  document  in  the 
Federal  Register.  ^  A  copy  of  any 
comments  filed  with  the  Office  of 
Man^ement  and  Budget  also  should  be 
sent  to  the  following  address  at  the 
Commission:  Federal  Energy  Regulatory 
Commission.  Information  Services 
Division,  Room  41-17,  Washington,  DC 
20426.  For  further  information,  contact 
Michael  Miller,  202-208-1415. 


Data  CoUection 


Reporting  .„..«..„„...„.. 

RecordkeepinQ „ 

Total  Annual  Hours  (or 


(Reporting  *  Recortlceeping,  frf  appropriate))-841 ,84& 


Data  collection  costs:  The 
Commission  seeks  comments  on  the 
costs  to  comply  with  these 
requirements.  It  has  projected  the 
average  annualized  cbst  per  respondent 
to  be  the  following: 


No.  of  Re- 
spondents 


84 
84 


No.  of 
Re- 
sponses 


Hours  per 

Re- 
sponse 


8352 
1670 


Total  ar»- 
nual 
hours 


701,568 
140,280 


Annualized  Capital/S  tartup 
Costs  4^. $190,000 

Annualized  Costs  (0]^er- 

ations  &  Maintenance) $620,000 

Total  Annualized  Costs  ...     $810,000 

Internal  Review         \ 

The  Commission  has  reviewed  the 
proposed  collection  of  information  and 
has  determined  that  the  collection  of 
information  is  necessary  and  conforms 
to  the  Commission's  plan,  as  described 
in  this  notice  of  proposed  rulemaking, 

>Opan  AcoMt  NOFIt  at  PH.  85-46. 

>  Although  the  full  text  of  this  document  and 
Attachment  1  «rill  be  publU^ed  in  the  Fadval 
laglrter.  the  three  appendices  attached  to  this 
document  lAppendix  "A"— the  report  of  the 


for  the  collection,  efficient  management, 
and  use  of  the  required  information.  The 
Commission  has  assured  itself,  by 
means  of  its  internal  review,  that  there 
is  specific,  objective  support  for  the 
information  burden  estimate  set  forth 
above.* 

in.  Discussion 

r 

A.  Background 

On  March  29. 1995,  the  Commission 
issued  the  Open  Access  NOPR 
(referenced  above).  In  the  Open  Access 
NOPR,  the  Commission  proposed  rules 
that  would  require  public  utilities  that 
own  and/or  control  facilities  used  for 
the  transmission  of  electric  energy  in 
interstate  commerce  to  provide 
wholesale  customers  with  transmission 
services  comparable  to  those  that  they 


provide  to  themselves.  The  goal  of  the 
Open  Access  NOPR  is  to  eliminate 
unduly  discriminatory  practices  in  the 
provision  of  wholesale  transmission 
services  in  interstate  commerce,  and  to 
facilitate  the  development  of  a 
competitive  bulk  power  market. 

The  Open  Access  NOPR  includes 
minimum  terms  and  conditions  that  a 
public  utility  would  have  to  include  in 
its  wholesale  transmission  tarifiis,  the 
types  of  transmission  and  related 
ancillary  services  it  must  offer  to  its 
customers,  and  a  requirement  that  each 
public  utiUty  purchase  wholesale 
transmission  services  for  its  new 
wholesale  sales  and  purchases  under 
the  same  transmission  tariKs  applicable 
to  its  wholesale  customers.  The  Open 
Access  NOPR  also  proposes  that  public 
utilities  be  allowed  to  recover  certain 
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"what"  working  group.  Appendix  "B"— the  report 
of  the  "how"  working  group,  and  Appendix  "C"— 
templates  for  upload  and  download  of  files  and 
HTML  displays)  will  not.  The  complete  NOPR. 
including  tbne  appendices,  is  available  for 
inspection  and  cop3ring  in  the  Commiasion's  Public 


Reference  Room  and  is  accessible  through  the 
Commission  Issuance  Posting  System  (OPS),  an 
alectrtwic  bulletin  board  service  providing 
Commission  documenta. 
4  See  44  U.S.C  3506(c). 


to 


legitimate  and  verifiable  stranded  costs 
associated  with  certain  requirements 
contracts  entered  into  prior  to  July  11, 
1994. 

We  do  not  believe  that  open  access 
non-discriminatory  transmission 
services  can  be  completely  realized 
until  we  remove  real-world  obstacles 
that  prevent  transmission  customers 
from  competing  effectively  with  the 
Transmission  Provider.  Chie  of  these 
obstacles  is  unequal  access  to 
transmission  information.  In  the 
Commission's  view,  transmission 
customers  must  have  simultaneous 
access  to  the  same  information  available 
to  the  Transmission  Provider  if  truly 
non-discriminatory  transmission 
services  are  to  be  a  reality. 

For  this  reason,  when  we  issued  the 
Open  Access  NOPR  we  also  issued  a 
notice  of  technical  conference  and 
request  for  comments  (RIN  Notice)  that 
initiated  this  proceeding.^  In  the  RIN 
Notice,  the  Commission  announced  that 
we  were  considering  establishing  RIN 
rules  to  effectuate  the  non- 
discrimination goals  of  the  Open  Access 
NOPR,  and  that  we  expected  to  reqtiire 
a  RIN  or  other  options  to  ensure  that 
potential  and  actual  transmission 
service  customers  will  receive  access  to 
information.' 

The  Commission  also  announced  its 
goal  to  estabhsh  uniform  requirements 
for  a  RIN  or  other  communications 
device  at  the  same  time  that  it  adopts  a 
rule  requiring  oprai  access  non- 
discriminatory transmission  services.  To 
accomplish  tltis objective,  the 
Commission  invited  interested  persons 
to  file  comments  and  to  participate  in  a 
technical  conference,  where  they  could 
make  presentations  on  their  positions. 
As  a  starting  point,  the  Commission 
attached  to  the  RIN  Notice  a 


'  Real-Time  Information  Networks.  60  FR  17726 
(April  7, 1995),  IV  FERC  Stats,  k  Regs.  1  35.028 
(March  29, 1995). 

*In  the  RDM  Notice,  we  chose  the  term  "Reel-Time 
Information  Network"  to  describe  the  electronic 
information  system  envisioned  by  that  notice.  We 
chose  that  term  because  we  wanted  to  distinguish 
the  RIN  from  the  electronic  bulletin  board  (^B) 
rules  developed  for  the  natural  gas  industry  and 
because  we  wanted  to  emphasize  that  information 
would  not  be  distributed  to  different  users  at 
different  times.  However,  we  did  not  mean  to 
suggest  that  transmission  providers  would  be 
precluded  from  taking  adequate  time  to  evaluate 
requests  for  service  before  responding  to  them. 
Perhaps  a  more  precise  term  would  have  been  a 
same-time  information  network. 

In  the  t«vo  working  group  reports  (discussed 
below)  we  are  urged  to  change  the  name  "RIN"  to 
"electronic  information  network",  by  the  "what" 
working  group,  and  to  "transmission  services 
information  network",  by  the  "how"  working 
group.  Either  of  theae  designations  would  be 
equally  acceptable.  In  the  meantime,  however,  we 
are  retaining  the  title  "RIN"  to  make  clear  that  this 
NOPR  is  proposing  rules  consistent  with  the  ideas 
expressed  in  the  RIN  Notice. 


Conunission  Staff  paper  identifying 
veoious  RIN-related  issues,  and  directed 
commenters  to  respond  to  the  specific 
issues  identified  in  the  Staff  paper  and 
to  provide  their  general  comments  on 
the  RIN  concept.  The  RIN  Notice  stated 
that  the  Commission  expected  to  hold 
informal  conferences,  enlisting  working 
groups  to  discuss  any  remaining  issues, 
and  that  input  from  ^e  technical 
conference  and  informal  conferences 
would  be  the  basis  for  subsequent 
procedures.  The  RIN  Notice  set  a 
timetable  to  be  followed,  so  that  RIN 
requirements  could  be  in  place  no  later 
than  the  effective  date  of  a  final  rule  on 
open  access. 

Question  1.  We  seek  comment  on  whether 
to  continue  to  call  the  infomiation  network 
a  "RIN"  and,  if  not,  what  name  should  be 
used  in  its  place. 

In  response  to  the  RIN  Notice,  Kansas 
Qty  Power  &  Light  Company  and 
Continental  Power  Exchange,  Inc. 
sponsored  a  forum  on  EBBs  held  on 
March  31, 1995  in  Kansas  City.  That 
forum  was  attended  by  more  than  50 
representatives  of  the  17  entities  with 
open  access  filings  (at  that  time)  at  the 
Commission,  along  with  state  regiilators 
from  Kansas  and  Missouri,  and  tiie 
Edison  Electric  Institute  (EEI).  A  follow- 
up  workshop  on  EBBs  and  RINs, 
sponsored  by  EEI,  was  held  in  Kansas 
aty  on  April  19, 1995,  and  was 
attended  by  more  than  150  people  fit)m 
all  segments  of  the  electric  industry. 

The  North  American  Electric 
ReUability  Council  (NERC)  and  its  nine 
regional  coimdls  offered  to  act  as 
sponsor  and  neutral  facilitatorfor  the 
electric  industry  regarding  electronic 
information  systems  to: 

•  Determine  the  infonnation  requirements 
of  transmission  users; 

•  Develop  industry  wide  standards  for 
reporting  and  using  this  infonnation; 

•  Ensure  that  any  information  systems 
developed  can  build  upon  and  be  compatible 
with  existing  information  systems  in  the 
industry;  and 

•  Meet  the  Commission's  goal  of  ensuring 
that  potential  purchasers  of  transmission 
services  would  receive  access  to  infonnation 
to  enable  them  to  obtain  open  access 
transmission  service  on  a  non-discriminatory 
basis. 

The  EEI  workshop  participants 
accepted  NERC's  offer  to  facilitate 
industry  discussions  on  RINs.  They  also 
decided  that,  rather  than  awaiting 
Commission-drafted  standards,  they 
would  try  to  develop  an  industry  wide 
consensus,  for  submittal  to  the 
Commission,  that  would  ensure  fair  and 
equal  participation  by  both  transmission 
customers  and  transmission  providers 
and  that  would  define  the  necessary 


inf(»mation  requirements  and  standards 
for  a  RIN. 

Accordingfy.  on  May  3-4. 1995,  NERC 
called  together  a  sub-group  of  workshop 
participants,  representing  all  categories 
of  transmission  users  and  providers,  to 
draft  a  model  or  "straw  man"  document 
that  would  outline  a  preliminary  list  of 
fn<tiimiim  information  requirements  for 
transmission  users  [i.e.,  what 
information  should  be  included  on  a 
RIN)  and  to  reach  agreement  on  what 
would  constitute  a  fair  and  inclusive 
process  for  reaching  consensus  among 
transmission  user  groups  on  information 
requirements  for  a  RIN.  The  resulting 
consensus  document  (Strawman  1)  set 
the  agenda  for  subsequent  discussions  at 
five  regional  workshops,  held  across  the 
country,  with  participation  by  over  500 
individuals  from  all  segments  of  the 
electric  power  industry.  The  strawman 
group  issued  a  revised  doomient 
(Strawman  2),  on  Jime  2, 1995,  based  on 
those  discussions.  Strawman  2  was 
distributed  to  the  participants  in  the 
regional  workshops  and  to  Commission 
Staff  and  served  as  the  discussion  point 
for  a  NERC-sponsored  workshop  held  in 
Washington,  DC  on  June  26-28, 1995. 
Althou^  participants  at  this  woikshop 
were  not  able  to  reach  consensus  on 
numerous  issues,  they  were  able  to 
identify  the  important  unresolved  issues 
and  where  efforts  would  need  to  be 
made  to  reach  consensus. 

Other  groups  also  got  involved  early 
on  with  RIN-related  issues.  For 
example,  the  Western  Group  '  began 
worlf±ig  in  February  1995  (prior  to 
issuance  of  the  RIN  Notice)  on  standards 
for  the  electronic  information  systems 
needed  for  implementation  of 
comparable  transmission  service.  WRTA 
members  were  joined  in  their 
discussions  by  members  of  the 
Southwest  Regional  Transmission 
Association  (SWRTA),  and  tiie 
Northwest  Regional  Transmission 
Association  (NWRTA).  Together, 
WRTA,  SWRTA,  and  NWRTA  held  a 
series  of  informal  workshops  to  discuss 
tariff  issues.  Representatives  of  the 
Western  Group  also  attended  the  April 
19, 1995  meeting  sponsored  by  EEI  on 
national  RIN  standards  and  participated 
in  the  NERC  process. 

In  all,  108  sets  of  comments  were 
submitted  to  the  Commission  in 
response  to  the  RIN  Notice.  Although 
the  comments  were  nearly  uniformly 
favorable  to  the  RIN  concept,  the 


''  This  group  is  composed  of  1 7  major  transmitting 
utilities,  3  non-utility  suppliers,  10  transmission 
dependent  utilities  (or  groups  of  utilities),  and  two 
state  commissions,  all  located  in  the  western  United 
States  and  western  Canada  (the  geographic  area 
covered  by  the  interconnected  systems  of  the 
Western  Systems  Coordinating  Council). 


66186 


?ed«ni 


T 


Register  /  Vol.  60,  No.  245  /  Thursday,  December  21,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  245  /  Thursday.  December  21,  1995  /  Proposed  Rules         66187 


commente  expxMed  idaay  disagreements 
about  what  information  should  be 
contained  on  a  RIN,  What  kind  of  a  RIN 
system  or  systems  sheuld  be  required, 
what  transactions  should  be  covered, 
how  tenns  should  be  defined,  etc. 
However,  most  commenters  imderstood 
that  access  to  transmi|Bsion 
informaticm — by  all  parties  at  the  same 
time — is  essential  to  Qnsuring  non- 
discriminatcMy  open  access  transmission 
services;  "    j 

The  comments  led  lo  a  technical 
conference  on  RINs  (technical 
Conference)  held  in  Washington.  DC  on 
July  27  and  28, 1995.  Panels  at  the 
Technical  Conference  discussed  the 
status  of  industry  efforts  to  date, 
industry  standards  for  infonnation 
systems,  what  infonnation  is  needed  on 
a  RIN,  how  a  RIN  shoidd  be  structured, 
what  issues  need  to  be  resolved,  and 
what  steps  should  be  taken  next.  In 
addition,  demonstrations  were 
presented  on  different  transmission 
information  systems  4nd  eneigy  trading 
systems. 

The  participants  intthe  July  27, 1995 
conference  a^eed  th^t  the  NERC- 
sponsored  process,  seeking  to  reach 
consensus  and  make  recommendations 
to  the  Conunission  on  what  infonnation 
should  be  included  oi  a  RIN,  should 
continue,  with  NERC  jacting  as  a 
facilitator  to  promote  Ipartidpants 
reaching  consensus  and  to  prepare  a 
"what"  report  to  the  Commission 
describing  areas  of  coosensus  and  non- 
consensus.  The  partifipants  also  agreed 
that  anothw  industiy«ponsored 
working  group  shoul4  be  created,  with 
Ae  Electric  Power  Research  Institute 
(EPRI)  acting  as  a  Cadlitator  to  promote 
consensus  on  "how"  to  implement  a 
system  that  would  ac^ompUsh  these 
objectives,  and  to  prepare  a  "how" 
report  to  the  Commission. 

The  NERC  and  EPRt  representatives 
pledged  to  conduct  an  open  process  that 
would  keep  all  intere^ed  persons 
informed  of  developments  by  the 
working  groups  and  that  wtHild  provide 
input  from  interested  persons  to 
working  group  members.  Interested 
persons  also  were  invited  to  attend  open 
workshops  sponsore(^by  both  working 
groups.  I 

The  "what"  industily  working  group 
consisted  of  26  members  providing 
balanced  representation  from  all 
segments  of  the  electric  power  industry 
and  included  liaisons  from  the 
Commission,  the  "how"  working  group, 
NARUC,  and  Canadian  utilities.  Major 
industry  trade  groupsisent  observers.  On 
October  9, 1995,  the  ' Vhat"  working 
group  made  a  draft  report  available  for 
public  review.  On  October  16, 1995,  it 
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submitted  a  final  report  to  the 
Commission. 

Following  the  Technical  Conference, 
the  "how"  working  group  used  a  similar 
open  and  representative  process  that 
included  participation  by  all  industry 
and  customer  segments.  On  October  16, 
1995,  the  "how"  working  group 
submitted  to  the  Commission  its  report 
on  how  a  RIN  should  be  implemented. 

The  two  working  group  reports 
address  both  the  issues  on  which  the 
participants  were  able  to  reach 
consensus  and  the  issues  on  which  no 
consensus  was  reached.  Additionally, 
nine  sets  of  comments  were  filed  by 
working  group  participants  who  wished 
to  provide  a  fuller  explanation  of  their 
views  on  particular  issues.  We  will 
address  the  issues  raised  by  the  working 
group  reports  below. 

B.  Overview 

In  what  follows  we  discuss  first,  in 
section  C  below,  what  types  of 
information  must  be  posted  on  the  RIN. 
The  Commission  proposes  to  adopt 
most  of  the  technical  parametere  agreed 
to  by  the  "what"  working  group.  C5ur 
final  nde  would  include  general 
regulations  governing  who  must 
develop  and  maintain  RINs  and  what 
information  must  be  posted  on  the  RIN. 
Next,  in  secticm  D  below,  we  discuss  the 
technical  issues  surrounding  the 
implementation  and  use  of  RINs.  We 
propose  to  set  out  the  details  of  these 
requirements  in  a  publication  that 
would  be  entitled  Standardized  Data 
Sets  and  Communication  Protocols  and 
that  would  be  issued  as  part  of  our  final 
RDM  rule.  We  propose  to  implement  the 
RINS  in  two  phases,  with  the  first  phase 
(Phase  I)  being  completed  when  the 
Open  Access  rule  goes  into  effsct.  In  the 
discussion  below,  we  address  the 
specific,  and  at  times  very  technical, 
issues  considered  respectively  by  the 
"what"  and  "how"  working  groups. 

In  section  E  below,  we  consider 
proposed  standards  of  conduct 
governing  the  separation  of  transmission 
and  generation  functions.  These 
standards  are,  we  believe,  a  necessary 
adjunct  to  the  RINs  to  ensure  non- 
discriminatory access.  The  proposed 
standards  are  drawn  from  those  that 
have  been  developed  in  our  regulation 
of  the  natiu^l  gas  industry.  Last,  in 
section  F,  we  discuss  issues  of 
applicability  for  the  proposed  RINS  and 
standards  of  conduct. 

In  setting  out  proposed  reqiiirements 
for  implementing  RINs,  our  primary 
objective  is  to  estabUsh  regulations  that 
ensure  the  accessibility  of  all 
information  necessary  to  the  full  and 
fair  implementation  of  the  requirements 
of  the  Open  Access  NOPR.  The  problem. 


of  course,  is  that  we  do  not  now  know 
the  specifics  of  the  final  Open  Access 
rule.  Yet,  the  infonnation  diat  will  be 
required  to  be  posted  depends  upon 
what  is  required  or  permitted  under  the 
final  Open  Access  rule.  For  example, 
what  must  be  posted  on  the  RIN 
regarding  the  resale  of  transmission 
depends  upon  whether,  in  the  final 
Open  Access  Rule,  resales  are  permitted 
and,  if  so,  imder  what  conditions. 
Similarly,  what  information  must  be 
posted  regarding  transmission  pricing 
discounting  will  depend  upon  whether, 
in  the  final  Open  Access  Rule, 
discoimting  is  pwrmitted  and,  if  so. 
under  what  conditions.  These  are  just 
two  examples,  and  are  not  inclusive,  of 
RINs  information  that  may  change 
depending  on  what  is  in  the  final  open 
access  rule. 

The  final  RIN  rule  will  be  designed  to 
accommodate  whatever  final  open 
access  rules  the  Conunission  adopts  and 
whatever  industry  structures  evolve  to 
meet  those  rules.  In  the  interim,  the  RIN 
proposal  follows  the  Proposed  Open 
Access  Rule.  For  example,  it  assumes 
that  resales  will  be  permitted' 
Similarly,  the  proposed  RIN  standards 
are  designed  to  accommodate  the  so 
called  "contract  padi"  approach 
presently  used  in  today's  electricity 
markets.  However,  the  Commission  is 
open  to  other  approaches  that  may 
develop  in  the  future  imder  an  Open 
Access  regime.  ConsequenUy, 
conunenters  should  consider  how  the 
proposed  RINS  and  standards  of 
conduct  regulations  can  be  designed  td 
meet  these  needs. 

Question  2.  What  issues  associated  with 
RIN  standards  would  have  to  be  addressed  if 
in  an  open  access  transmission  environment 
the  electric  power  industry  moves  to  regional 
pricing,  flow-based  pricing,  or  other  pricing 
models  that  depart  from  the  "contract  path" 
approach  presentiy  used  for  pricing  electric 
transmission  service?  How  in  structuring  RIN 
standards  can  the  Commission  provide  for 
this  OMitingency? 

C.  What  Types  of  Infonnation  Need  To 
Be  Posted  on  a  RIN 

1.  Sununary  of  the  "What"  Working 
Group  Report 

The  "what"  working  group  report 
(What  Report),  represents  a  broad 
consensus  of  all  segments  of  the  electric 
utiHty  industry.  It  siunmarizes  the 
functional  requirements  for  Real-Time 
Information  Networiu  to  faciUtate  open 
access  to  the  transmission  system. 


■In  designing  propo««d  RIN<  regulations  dealing 
with  what  may  be  required  in  the  Final  Open 
Access  rule,  our  assumptions  should  in  no  way  be 
taken  as  prejudging  the  various  issues  involved  in 
the  Open  Access  rulemaking. 


a.  Introduction 

The  What  Report  startsMdth a  niunber 
of  general  assiunptions  and  definitions. 
They  include  phasing  of  RIN 
implementation  (Phases  I  and  II), 
functional  separation,  accessibility  to 
the  RDM  and  definitions  for 
"transmission  provider",  "transmission 
customer",  and  "transmission 
provider's  tariff."  The  What  Report  fot 
the  most  part  only  addresses 
recommended  Phase  I  requirements. 

The  What  Report  states  that  the  RIN 
will  include  viewing  tools  enabling 
equivalent,  basic  access  to  the  data  base 
for  all  RIN  users.  However,  many  users 
will  desire  to  customize  their  access  to 
the  data  base  and  have  the  information 
presented  in  a  variety  of  ways  tailored 
to  their  individual  needs.  The  RIN  itself 
will  not  seek  to  satisfy  this  need. 
Instead,  private  software  developers  will 
be  permitted  and  encouraged  to  develop 
and  market  customized  viewing  tools 
for  the  RIN. 

The  What  Report  lists  five  objectives 
of  the  RIN  which  are  discussed  in 
section  C.2.(a)  below.  It  recommends 
that,  at  least  initially,  the  RIN  be  used 
as  a  transmission  service  reservation 
system,  and  not  as  a  transmission 
scheduling  system.  Schediiling  involves 
actiially  implementing  a  service  on 
control  area  computere.  Thus,  the  RIN  is 
separate  bom  system  operations,  and 
system  reliabiUty  is  handled  separately. 
"Ibe  decision  to  include  transmission 
service  scheduling  on  the  RIN  is  left  to 
later  development. 

Finally,  the  report  discusses  the 
requirement  that  information  posted  on 
the  RIN  will  be  date  and  time  stamped 
and  automatically  stored  in 
downloadable  log  files  so  that  audits 
can  be  perfonned  as  required. 

b.  Scope  and  Definitions 

The  second  section  of  the  report  deals 
with  scope  and  definitions.  The  What 
Report  makes  a  distinction  between 
"near-term"  and  "far-term" 
transmission  service  requests.  "Near- 
term"  requests  can  be  responded  to 
quickly  without  additional  work.  "Far- 
term"  requests  require  off-tine  studies  to 
determine  if  the  request  for  sendee  can 
be  accommodated. 

The  What  Report  also  states  that  it 
does  not  seem  possible  to  post 
availability  for  Network  Integration 
Service  Transmission  on  the  RIN. 
Therefore,  only  the  available 
transmission  capability  (ATC)  for  point- 
to-point  transmission  service  would  be 
posted  on  the  RDM. 

The  What  Report  discusses  the 
concept  of  ATC  and  gives  some 
consideration  to  calculating  it  Althoiigh 


the  What  Report  recognizes  that  a 
consistent  methodology  is  needed,  no 
such  methodology  is  proposed  in  the 
report. 

The  What  Report  discusses  the 
concept  of  "transmission  paths"  for 
which  ATC  is  to  be  reported  and 
provides  some  guidelhies  for  calculating 
ATC.  It  appears  frt>m  the  discussion  in 
the  What  Report  that  ATC  calculations 
over  transmission  paths  would  reflect 
the  impacts  of  parallel  flows.  Although 
a  contract  path  can  be  the  basis  for  a 
commercial  transmission  transaction, 
such  a  transaction  will  use  a 
combination  of  one  or  more 
transmission  paths.  A  transmission  path 
may  be  a  single  path  or  sequence  of 
contiguous  paths  that  form  a  continuous 
electrical  connection.  In  alternating 
ciuxent  systems,  electricity  will  not  flow 
solely  on  the  contract  path,  but  will 
flow  on  the  entire  transnussion  system 
of  the  interconnection  in  accorduice 
with  the  laws  of  physics.  Transmission 
Providere  are  urged  to  develop 
regionaUy  accepted  methods  of 
attributing  all  contributions  of  loading 
to  each  ti«nsmission  path  including  the 
effects  of  the  real  flow  contribution  of 
all  transactions. 

A  major  concern  for  the  "what" 
working  group  (What  Group)  is  over 
potential  difiierences  between  the  ATC 
posted  on  the  RDM  and  the  capability 
actually  available  when  requested.  The 
What  Report  points  out  that  ATC 
calculations  are  only  engineering 
estimates.  There  is  no  guarantee  that 
they  are  correct.  It  states  that  "[t]he 
amoimt  of  ATC  p>osted  shall  be  that 
amoimt  that  the  Responsible  Party 
expects,  in  good  faith,  to  be  available  on 
a  specific  interface  or  Path  in  a  specific 
direction,  based  on  engineering  analysis 
and  other  infonnation  that  is  available 
to  the  Responsible  Party  at  the  time  of 
the  posting."'  Also,  conditions  may 
change  between  the  time  the  ATC  is 
calculated  and  when  service  is 
requested. 

Under  the  What  Group's  proposal,  the 
posting  of  ATC  is  not  to  be  required 
imtil  a  business  need  arises  for  a 
transmission  path.  "A  'business  need'  is 
signified  by  a  request  from  a 
Transmission  Customer  concerning 
information  or  a  reservation  on  a  Path 
which  has  the  potential  to  be 
constrained."  '<>  The  What  Report 
proposes  two  new  attributes  for 
transmission  service  to  replace  the 
terms  "firm"  and  "non-finn"  that  are 
believed  to  be  causing  confusion  as  to 
the  basic  nature  of  transmission 
services.  The  new  attributes  are 


•What  Report  at  8. 
•"What  Report  at  10. 


recallability  and  cuitailability.  All 
transmission  service  is  curtailable. 
Curtailment  is  made  only  in  cases 
"where  system  reliability  is  threatened 
and/or  emergency  conditions  exist"  " 
Recallability  is  "the  right  of  a 
Transmission  Provider  to  interrupt  all  or 
part  of  a  transmission  service  for  any 
reason  that  is  not  unduly  discriminaiory 
•  •  •  ."  12  The  What  Report  states  that 
recallability  distingmshes  between  firm 
and  non-firm  service.  According  to  the 
What  Report,  firm  service  is  not 
recallable. 

The  What  Report  defines  a  standard 
set  of  attributes  for  describing 
transmission  products  on  the  RIN. 

The  scope  and  definitions  section 
concludes  with  discussions  of  several 
areas  of  non-consensus.  The  >yhat 
Group  could  not  agree  on  the  following: 
whether  and  how  to  post  information 
about  ancillary  services  on  the  RDM; 
whether  transmission  customers  not 
using  transmission  capability  that  they 
reserve  must  make  it  available  to  others; 
whether  to  post  all  discounts  or  only 
those  provided  to  affiliates;  and  whether 
generator  cost  and  status  information  to 
verify  redispatch/opportunity  cost 
charges  must  be  available  on  the  RDM. 

c.  Posting  Transaction  Information 

The  Posting  Transaction  Information 
section  discusses  four  major  types  of 
information  that  are  to  be  posted  on  the 
RDM: 

1.  Available  Transmission  CapabiUty 
Infonnation; 

2.  Transmission  Providers'  Product 
Offerings  and  Prices; 

3.  Specific  Transmission  Service 
Requests;  and 

4.  Informal  Transmission 
Communications. 

The  What  Report  itemizes  the 
information  that  should  be  posted  in 
each  of  these  areas.  A  table  identifies 
who  is  responsible  for  posting  what  on 
the  RIN.  The  What  Group  was  unable  to 
reach  consensus  on  whether  to  require 
the  posting  of  additional  information 
beyond  ATC.  Some  believe  that 
additional  information  is  needed  as  a 
safeguard  against  anti-competitive 
behavior  and  provides  valuable 
information  about  transmission 
constraints.  This  infonnation  includes 
the  run  status  of  generators  that  have  a 
significant  impact  on  ATC,  information 
alx)ut  constrained  transmission  lines, 
and  the  identity  and  status  of  facilities 
causing  curtailments.  Others  believe 
that  this  additional  information  is 
unnecessary  and  burdensome.  This 
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information  also  is  believed  to  be 
commercially  sensitii^. 

A  second  area  of  non-consensus  was 
whether  individual  transmission 
requests  and  responses  should  be  made 
known  only  to  the  Transmission 
Customer  making  the  tequest,  the 
Transmission  Providor  to  v^om  the 
request  was  made  and.  to  the  extent 
necessary,  the  afiiscte^  control  area 
operators  and/or  secutity  centers  or  to 
all  users  of  the  RIN  on  a  same-time 
basis.  Some  argue  that  this  information 
is  commercially  sensitive  and  should  be 
limited  just  to  the  parties  in  a 
transaction.  Others  b^eve  that  full 
disclosure  is  important  to  safeguard 
against  potential  anti-f:ompetidve 
behavior.  A  compromise  was  proposed, 
but  not  agreed  to,  to  delay  release  of  this 
information  for  a  certain  time. 

2.  Discussion 

The  What  Group  astumed  the  task  of 
developing  recommended  requirements 
for  the  information  to  ibe  posted  on  a 
RIN  that  would  meet  Ihe  industry's  need 
for  customer  access  to  information  about 
wholesale  transmissidn  services.  In  the 
text  that  follows,  we  vfiU  discuss  these 
recommendations  and  will  identify 
those  recommendations  that  at  this  stage 
we  reject  (as  previously  noted,  further 
back^und  is  provided  by  the  complete 
What  Report,  attached  to  this  NOPR  as 
Appendix  "A").  We  also  will  discuss 
certain  issues  not  addfessed  by  the 
What  Group. 


a.  RIN  Objectives 

The  Commission  proposes  to  modify 
slightly  the  five  objectives  listed  in  the 
What  Report.  The  chafiges  are  intended 
to  expand  and  better  4efine  the 
objectives.  The  revise^  objectives  are: 

1.  Allow  Transmission!  Customers  to  make 
requests  for  transmission  services  offered  by 
Transmission  Providers  tnd  the  secondary 
market; 

2.  Allow  Transmission  Customers  to  view 
and  download  in  standaAl  formats,  using 
standard  protocols,  necessary  information 
regarding  the  transmission  system  to  enable 
prudent  business  decisioD  making; 

3.  Provide  a  mechanism  for  posting, 
viewing,  uploading  and  downloading  of 
information  between  customers  and 
providers  regarding  aveitable  products  and 
desired  services: 

4.  Enable  all  Transmislion  Customers  to 
clearly  identify  the  extei^  to  which  their 
transmission  service  requests  and/or 
schedules  were  denied  or  curtailed  and  how 
their  treatment  compares  to  that  of  their 
competitors;  and 

5.  Allow  Transmission  Customers  to  access 
in  electronic  format  info|mation  supporting 
ATC  calculations  and  hiltorical  transmission 
service  requests  and  schadules  for  various 
audit  purposes. 


The  What  Report  states  that  "(i]n 
instances  where  requests  are  denied  or 
transactions  are  curtailed,  the  RIN 
should  provide  a  mechanism  for 
Transmission  Providers  to  communicate 
to  Transmission  Customers  (1}  the 
reason  those  transactions  could  not  be 
accommodated  and  (2)  the  options,  if 
any,  for  adjusting  operation  of  the 
system  to  increase  transfer  capability  in 
order  to  accc«nmodate  those 
transactions."  '^  The  Commission 
wishes  to  clarify  that  since  scheduling 
and  the  ciulailment  of  schedules  will 
not  be  done  through  the  RIN  initially, 
this  curtailment  information  would  be 
for  information  piuposes  only. 

b.  ATC  for  Network  Integration  Service 

The  What  Report  states  that  it  is  not 
possible  to  post  the  availability  of 
Network  Integration  Service 
Transmission  on  a  RIN.  The 
Conunission  recognizes  that  before-the- 
fact  measurement  of  the  availability  of 
network  transmission  service  is 
difficult.  Nonetheless,  the  Conunission 
believes  that  it  is  important  to  give 
potential  network  customers  an  easy-to- 
understand  indicator  of  service 
availability  [e.g.,  in  MWs),  in  addition  to 
power  flow  data  and  other  studies  used 
by  utilities  to  support  the  calculation  of 
ATC. 

Question  3.  The  Commission  requests 
comments  on  how  best  to  post  the 
availability  of  network  transmission  service 
on  the  RIN.  Should  Transmission  Providers 
be  required  to  f)ost  conservative  estimates  as 
a  preliminary  matter  that  could  be  improved 
with  additional  study?  Is  there  an  alternative 
service  concept  that  is  more  suitable  to 
measurement  than  the  current  version  of 
network  service? 

As  discussed  in  section  C.2.(o)  below, 
information  supporting  "point-to-point" 
service  ATC  calculations  is  required  to 
be  available  for  download.  This 
information  should  help  potential 
network  customers  assess  the 
availabihty  of  network  service 
capability. 

c.  ATC  Calculation  Methodology 

The  What  Group  notes  that  the 
proposed  Open  Access  rule  requires  that 
the  utility  "describe  the  method  used  to 
estimate  ATC  in  sufficient  detail  to 
allow  others  to  do  the  same  analysis."  ** 
However,  the  proposed  Open  Access 
rule  does  not  propose  a  methodology  for 
calculating  ATC.  The  What  Report 
contains  some  useful  guidelines  for 
calculating  ATC/Total  Transmission 


UMI 
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Capability  (TTC),  but  does  not  present 
specific  methodolraies. 

In  calculating  ATC;^  pubUc  utilities 
will  need  to  reserve  enough  capacity  to 
ensure  the  reUable  operation  of  the 
transmission  system.  Thus,  the 
Transmission  Provider  (or  its  designated 
agent)  will  need  to  calculate  the 
additional  transfer  capability  that  is 
available  without  violating  reliability 
limits.  Because  of  uncertainties  in 
system  conditions  and  utilities'  reliance 
on  interconnections  to  provide 
generation  reserves  during  emei^gencies. 
the  Transmission  Provider  must 
calculate  an  appropriate  transmission 
margin.  Transmission  margin 
calculations  should  be  based  on  the' 
published  standards,  criteria  and 
guides,  and  operating  experience  of  the 
individual  Transmission  Provider  (as 
filed  with  FERC  as  part  of  FERC.Form 
715  and  as  filed  in  transmission  tahfis). 
These  calculations  must  be  consistent 
with  industry  standards,  and  these 
standards  must  be  available  for  review 
on  the  RIN. 

The  Commission  expects  that  an 
ATC/TTC  calculation  methodology  can 
be  developed  on  a  consistent,  industry- 
wide basis  and  encourages  efforts  to  do 
so.  We  understand  that  some  of  the 
details  may  need  to  differ  to  reflect 
regional  or  utility-  specific  situations. 
Transmission  Providers  are  expected  to 
use  prudent  utility  practice  to  determine 
ATC.  The  Commission  understands  that 
utilities  have  historicalfy  responded  to 
requests  for  transmission  service  using 
prudent  utility  practice  to  determine  if 
sufficient  capacity  is  available  to 
accommodate  the  request.  These 
practices  vary  by  region  and  even  by 
utility.  Determination  of  ATC  has  been 
made  with  computer  software  with  a 
level  of  complexity  that  varies  from  one 
Transmission  Provider  to  another  or 
with  simple  formulas  or  graphical  tools 
(nomograms]  created  with  a  mixtvue  of 
engineering  analysis  and  engineering 
judgment.  The  Conunission  requires  the 
use  of  the  best  tools  for  determining 
ATC  available  to  the  Transmission 
Provider  at  the  time.  Our  requirement  to 
provide  data  and  methods  on  the  RIN  is 
to  be  understood  in  this  context;  it  may 
require,  for  example,  posting  of  the 
nomograms,  the  data  applied  to  them,  a 
description  of  the  procedure  for 
applying  the  data  to  the  nomogram,  and 
an  explanation  of  how  the  nomogram  is 
derived. 

However,  the  Transmission  Provider 
must  strictly  adhere  to  the  limits 
imposed  by  the  resulting  ATC 
determination  in  its  own  use  of 
transmission.  It  must  also  provide 
adequate  data  for  the  Commission  and 
other  industry  participants  to  monitor 


any  potential  violations  of  the  ATC  limit 
bw  the  Transmission  Provider.  Further, 
if  the  Transmission  Provider  reviaes  its 
ATC  calculation  for  any  time  period,  the 
new  availability  of  transmission 
capacity  must  be  posted  on  the  RIN  in 
a  manner  that  allows  all  transmission 
customeis  an  equal  opportunity  to  apply 
for  its  use. 

The  Commission  urges  Transmission 
Providers  to  improve  and  coordinate 
methods  of  estimating  ATC.  This  will 
improve  the  efficiency  of  capacity 
utilization  by  all  parties,  including  the 
Transmission  Provider  itself,  while 
TnaintA<ning  system  reliability.  We 
expect  that  such  improved  methods  and 
prudent  utility  practice  in  the  future 
will  require  cooperative  regional 
calculation  of  ATC  by  all  Transmission 
Providers  in  a  region.  We  beUeve  that  all 
Transmission  Providers  should  take  the 
same  approach  to  calculating  ATC/TTC 
and  use  the  same  basic  methodology. 

Question  4.  The  Commission  requests 
comment  on  how  to  develop  a  consistent, 
industry-vride  method  of  osculating  ATC/ 
TTC 

d.  Provisions  for  Unschedided  Flows 

The  What  Report  states  that 
"(alppropriate  provision  must  be  made 
to  properly  accoimt  for  "imscheduled 
flow"  through  each  Path  resulting  from 
each  known  transaction."  ■>  This  shotild 
.  not  be  interpreted  as  making  the 
requirements  in  this  proposed 
rulamaking  depend  on  resolution  of  this 
issue. 

e.  Paths  for  Which  ATC  Is  Not  Posted 

The  What  Report  states  that  ATC 
should  be  posted  for  paths  as  business 
needs  arise.  Some  Paths  are  minor  ties 
between  utilities  or  control  areas  for 
which  transfer  capability  calculations 
have  iu>t  yet  been  performed  and  on 
which  no  constraint  is  anticipated 
because  of  the  lade  of  commercial 
activity.  A  "business  need"  is  defined, 
in  part,  by  a  transmission  customer 
requesting  information  about  a  path. 

The  business  need  limitation  is 
intended  to  limit  the  number  of  paths 
for  whidi  ATC  must  be  posted. 
However,  it  is  not  clear  that  it  does.  For 
example,  the  Open  Access  rulemaking 
proposes  that  Transmission  Providers 
mtist  take  wholesale  transmission 
service  under  their  own  tariff.  This 
makes  them  transmission  customers. 
Any  wholesale  trade  they  do  over  these 
minor  ties  would  appear  to  trigger  the 
"business  need"  reqvdrement  for  ATC 
posting. 

Another  approach  to  limiting  the 
burden  orf  ATC  calculations  is  to  allow 


Transmission  Providars  to  adjust  tibe 
amount  of  effort  put  into  calculating 
ATC  and  the  frequency  of  recalculating 
ATC  based  on  the  level  of  commercial 
interest  in  a  path  and  how  constrained 
the  path  is  over  time.  For  paths  that  are 
never  constrained  because  of  the  lack  of 
commercial  activity,  a  rough  estimate  of 
capability  could  be  posted  and  could  be 
updated  rarely.  For  constrained  paths,  a 
much  more  accurate  calculation  of 
capability  is  needed  and  it  should  be 
updated  frequently. 

Question  5.  The  Commission  requests 
comments  on  ways  to  TniniiniM  the  burden 
of  ATC  calculations,  while  ensuring  that 
wholesale  transmission  custamers  have  the 
information  they  need. 

f.  Differences  in  ATCs 

Because  parties  on  either  side  of  an 
interface  each  may  use  different 
engineering  assumptions,  they  may 
calculate  different  ATC  values.  The 
What  Repori  says  that  the  lower  ATC 
must  be  used.  The  Commission  expects 
that  differences  in  ATCs  will  be  small 
and  will  narrow  over  time  as 
Transmission  Providers  work  to  develop 
consistent  methods  of  calculating  ATC. 

g.  Format  for  Transmission  Tariffs 

The  Commission  agrees  with  the 
recommendation  of  ^e  What  Group  that 
providers  must  provide  downloadable 
files  of  their  complete  XaiiBs  on  the  RIN. 
However,  the  Yfh&t  Report  says  that  the 
fonnat  of  these  files  should  be  one 
generally  accepted  by  all  utilities  in  the 
region.  Tbe  issue  of  die  format  for  the 
transmission  tarifb  will  be  addressed  in 
the  Open  Access  rule.  This  format 
would  also  be  the  format  for  tariffs 
available  on  the  RIN. 

Question  6.  The  Commission  requests 
comment  on  a  standard  format  for  electronic 
submission  of  transmission  tariffs  to  the 
Commission. 

h.  Posting  Requirements  for 
RecallabUity  and  Curtailability 

The  What  Report  states  that  "(o]ther 
elements  of  Recallable  service  which 
will  be  posted  on  an  EIN  include: 
permissible  reasons  for  recall,  recall 
procedures,  reinstatement  provisions 
and  placement  in  the  request  queue  as 
applicable."  '^  Because  the  pennissible 
reasons  fat  recall,  recall  procedures,  and 
reinstatement  provisions  are  defined  in 
the  tariff  and  the  tariff  is  available  for 
download  on  the  RIN,  they  do  not  need 
to  be  posted  separately. 

Similarly,  the  report  says 
"curtailment  information  which  will  be 
posted  on  the  RIN  as  part  of  the  product 
definition  includes:  permissible  reasons 


for  curtailment,  notice  required, 
curtailment  procedures,  and  curtailment 
priority  relative  to  other  classes  and 
other  customers  in  the  same  class  if 
necessary  due  to  FERC  curtailment 
queuing  policy."  >''  The  Commission 
proposes  that  if  the  permissible  reasons 
for  curtailment,  notice  required, 
curtailment  procedures,  and  curtailment 
priority  are  defined  in  the  tariff  and  the 
tariff  is  available  for  download  on  the 
RIN,  they  do  not  need  to  be  posted 
separately. 

J.  Conanunictiting  Curtailments  and 
Denials  of  Requests  for  Service 

The  Commission  proposes  that  when 
requests  for  service  are  denied,  or  when 
transactions  are  curtailed.  Transmission 
Providers  must  communicate  to 
transmission  customers,  through  a 
mechanism  that  they  must  install  into 
the  RIN:  (1)  The  reason(s)  that  the 
transaction(s)  could  not  be 
accommodated;  and  (2)  the  available 
options,  if  any,  for  adjusting  the 
operation  of  die  Transmission 
Provider's  systooa  to  increase  transfer 
capability  in  order  to  accommodate  the 
transaction(s). 

Question  7.  The  Commission  requesu 
comments  on  what  information  about 
curtailments  and  denials  of  requests  for 
service  should  be  commimicated  on  a  RIN. 

Question  8.  What  specifications  would  be 
needed  for  infonnation  about  curtailments 
and  denials  of  requests  for  service  to  be 
posted  in  HTML  displays  and  what 
specifications  and  formats  would  Be  needed 
to  standardize  downloadable  files?  ■* 

j.  Posting  Information  About  Ancillary 
Services 

The  What  Group  was  unable  to  define 
requirements  for  the  posting  of 
information  about  ancillary  services. 
Ancillary  services  are  those  services 
necessary  to  support  the  transmission  of 
electric  power  from  seller  to  purchaser 
at  wholesale  given  the  obligations  of 
control  areas  and  transmitting  utilities 
within  those  control  areas  to  maintain 
reliable  operations  of  the  interconnected 
transmission  system.  Basic  wholesale 
transmission  service  without  ancillary 
services  may  be  of  litUe  or  no  value  to 
prospective  customers.  A  variety  of 
ancillary  services  is  needed  in 
conjunction  with  providing  basic 
wholesale  transmission  service  to  a 
customer.  The  following  six  ancillary 
services  are  identified  in  the  Open 
Access  NOPR: «» 

1.  Loss  Compensation  Service; 

2.  Load  Followins  Service; 

3.  System  Protection  Service: 


uWhatRqMrtatS. 


■•WhatR«pactatl4. 


>^What  Report  at  15. 

>*HTLM  stands  for  Hypar  Text  Markup  Language. 

••60FR«tl76S3-aS. 
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4.  Ener^  Imbalance  Swvice; 

5.  Raadive  Power/Voltage  Control 
Service;  and 

6.  Scheduling  and  Dispatching 
Service. 

llie  Conunission  pfoposes  that  the 
Transmission  Providfr  post  ofGBrs  for 
ancillary  aenrices  (» the  KIN.  Other 
entities  offering  the  s^me  ancillary 
services  shall  have  a  comparable  right  to 
post  ofiers  on  the  RIN- 

QuMtion  9.  The  Camiiiission  requests 
comment  on  where  on  tke  RIN  offers  by  other 
entities  to  provide  ancillary  service  shotild  be 
placed.  The  What  Report  states  that  these    ' 
ofiars  should  be  posted  In  the  "Informal 
TraBsmission  Coinmunications"  section  of 
the  RIN.  Would  this  place  third-party 
providers  at  a  disadvant^  relative  to  the 
Transmission  Provider? . 

The  Commission  proposes  that 
entities  that  post  o^is  to  provide 
andllaiy  services  on  the  RIN  should  pay 
the  costs  associated  with  posting  this 
infonnation. 

Question  10.  The  Commission  requests 
comments  on  how  to  determine  the  costs 
associated  with  poatiag  Incillaiy  services  on 
the  RIN. 

Quettian  11.  With  reg^  to  Infannation 
about  oSsrs  to  provide  atidllary  services 
provided  by  an  entity  otber  than  the 
Transmission  Providw,  fvhat  specifications 
would  be  needed  far  thif  infonnation  to  be 
posted  in  HTML  displays  and  what 
specifications  and  fomuM  would  be  needed 
to  standarriire  downloadable  files? 

The  following  infoimatlon  about 
andllaiy  services  is  ii^ipoitant  to 
wholesale  transmission  users  and 
shotdd  be  posted  on  the  RIN: 

•  Ancillary  services  that  are  available  fnxn 
the  Transmission  Provickr, 

•  Ancillary  s«vices  that  may  be  provided 
by  the  transmission  customer  or  third  parties; 

•  Price  of  each  ancillary  service; 

•  Which  ancillary  services,  if  any,  are 
bundled  with  transmissibn  service; 

•  Paths  that  the  ancillary  services 
infonnation  pertains  to;  | 

•  Deviation  band,  if  aajr; 

•  Whether  the  rates  for  any  specific 
ancillary  service  would  change  if  taken  in 
combination  with  any  other  ancillary  service, 
such  as  operating  reserve  and  load  following: 

•  Whether  any  technical  limitations  exist 
on  who  could  provide  specific  ancillary 
services; 

•  Whether  the  rights  of  ancillary  services 
are  reassignabie;  and 

•  Identity  of  third  party  ^  ancillary 
services  are  being  procured  fixim  a  tUrd 
party. 

Question  12.  The  Conunission  requests 
conunent  on  whether  th^re  is  any  additional 
information  needed  about  ancillary  services 
that  is  not  included  in  tl|B  list  Is  any 
information  on  the  list  nttt  needed? 

Although  the  ancillary  service 
information  on  the  RIN  should  be  the 
most  current  information  available  to 


UMI 


the  Tntismission  Provider,  the 
informaticm  on  ancillary  services  will 
not  change  as  frequently  as  the 
information  on  the  capability 
availability.  However,  there  is  definitely 
a  need  to  updi^e  ancillary  services 
information  on  RIN  on  an  ongoing  basis. 

Question  13.  The  Commission  requests 
comment  on  how  often  ancillary  services 
information  should  be  updated. 

Ancillary  services  information  should 
be  posted  for  each  transmission  p>ath  of 
the  Transmission  Provider  for  which 
ATC  is  posted.  If  there  are  exceptions  to 
the  general  applicability  of  the  ancillary 
services  posting  requirements  because 
of  technical  limitations  on  a  specific 
interface,  it  should  be  so  staled. 

k.  Must  Transmission  Customers  Resell 
Unused  Capability? 

The  What  Report  raised  the  question 
of  whether  Transmission  Customers 
shoidd  be  required  to  make  available  to 
other  wholesale  customers  unused 
transmission  capabiUty  to  which  they 
have  rights.  This  issue  is  not  a  RINs 
issue  and  will  be  addressed  in  the  Open 
Access  rule. 

1.  Posting  Inficwniation  About  Resales 

Although  the  What  Report  states  that 
a  Transmission  Customer  should  be  able 
to  post  its  transmission  capability  rights 
for  resale,  it  does  not  say  where  resale 
oBen  are  to  be  posted  on  the  RIN.  This 
issue  is  addressed  in  section  D.2(g)iv 
below. 

m.  Mechanism  for  Discoimting 
Transmission  Service  Rates 

The  What  Repori  raises  a  question 
about  whether  aU  transnoission  rate 
discoimts  should  be  posted  on  the  RIN 
on  the  basis  that  a  competitive  market 
can  be  achieved  only  through  naa- 
discriminatory  discounting.  An 
alternative  po«ed  in  the  What  Report  is 
to  post  only  discoimts  that  a 
Transmission  Provider  provides  to  itself 
or  its  affiliates.  This  is  to  police  self- 
dealing  and  affihate  favoritism  which 
are  not  an  issue  in  other  transacticms.  It 
is  important  to  distinguish  between  an 
offer  of  a  discount  and  a  discount 
already  given.  The  Conunission  is 
proposing,  in  the  proposed  standards  of 
conduct,  to  require  a  Transmission 
Provider  that  ofiiars  any  disootmt  to 
itself  or  to  its  merchant  function  or  an 
affiliate  to  offer,  at  the  same  time,  on  the 
RIN,  comparable  discounts  for  similar 
service  to  all  Transmission  Customers. 
As  to  discoimts  that  the  Transmission 
Provider  has  agreed  to  give  to  any 
Transmission  Customer  (affiliated  or    . 
unaffiliated),  the  Commission  is 
proposing  that  these  discounts  must  be 


posted  on  the  RIN  within  24  hours  after 
the  agreement  is  entered  into  (measured 
from  when  ATC  is  adjusted  in  response 
to  the  agreement),  and  that  they  remain 
posted  for  30  days. 

Question  14.  The  Commission  seeks 
comment  on  whether  all  transmission 
discoimts  should  be  posted  on  the  RIN,  or 
only  those  provided  to  the  Transmission 
Provider  or  its  affiliates.  If  discounts  are  to 
be  posted,  when  should  this  be  done?  Also, 
commenters  should  address  whether 
requiring  the  Transmission  Provider  to  offer 
"comparable  discounts  for  similar  service  to 
all  transmission  customers"  is  necessary  and/ 
or  sufficient  to  prevent  unduly 
discrimlaatoiy  pricing  practices. 

The  Commission  proposes  that  the 
information  about  discoimts  to  affiliates 
should  be  posted  on  the  RIN  using 
HTML  displays  and  as  files  that  are 
available  for  download. 

Question  15.  Regarding  information  on 
affiliate  discounts,  what  specifications  are 
needed  for  the  information  to  be  posted  in 
HTML  displays  and  what  specifications  and 
formats  are  needed  for  the  downloadable 
files? 

n.  Discussion  of  Generation  Information 
Related  To  Redispatch/Opportunity 
Costs 

Opportunity  or  redispatch  costs  are 
meant  to  compensate  a  party  that  gives 
up  its  right  to  wholesale  transmission 
service  so  that  another  party  can  take 
service.  The  opportunity/redispatch 
costs  associated  with  increasing  the 
ATC  of  a  constrained  Transmission  Path 
will  depend  upon  the  time,  duration 
and  nature  of  die  requested 
transmission  use  because  of  the 
dynamics  of  system  loads,  economic 
dispatch,  outages,  loop  flow,  the  types 
of  generation  resources  involved,  the 
availability  and  cost  of  energy  storage, 
and  other  <^)erating  conditions  expected 
during  the  time  of  use.  The  What  Report 
raises  the  issue  of  whether  the  ability  of 
the  Transmission  Provider  to  impose 
these  costs  on  the  Transmission 
Customer  requires  the  posting  of 
generator  nm  status  and  cost 
infonnation  on  the  RIN. 

Transmission  Providers  may  change 
only  for  legitimate  and  verifiable 
opportunity/redispatch  costs. 
Information  needed  to  verify  these  costs 
is  required  to  be  provided  to  the 
Transmission  Customer  charged  on 
request.  This  informatidn  is  not  required 
to  be  posted  on  the  RIN. 

o.  Discussion  of  Providing  Additional 
Information  Beyond  ATC 

The  proposed  rules  on  Open  Access  ^ 
state  that  "[t]he  utility  must  make  all  ^ 
data  used  in  calculating  the  ATC 


publicly  available."  ^o  This  infonnation 
must  be  available  for  download  on  the 
RIN. 

Question  16.  The  Commission  requests 
comments  on  how  the  data  used  in 
calculating  ATC  should  be  formatted.  Should 
it  be  in  free  form  text,  predefined  tables,  or 
comma  delimited  ASCII  files?  If  in  free  form 
text,  should  it  be  in  plain  ASCII  text  or  in  a 
word  processor  format,  such  as  WordPerfect 
fflrWord? 

Question  17.  The  Commission  requests 
comments  on  what  is  the  appropriate  time 
delay  for  m^Vipg  suppwting  information  on 
ATC  available.  Should  the  Commission 
require  specific  formats  for  ATC  supporting 
data?  If  so,  what  should  the  fcHmats  be? 

Near-Term  TranMnfawdon  Infonnation 

The  What  Report  provides  arguments 
for  and  against  providing  additional 
infonnation  beyond  ATC  on  the  RIN. 
Those  entities  who  are  against  providing 
additional  information  argue  that  this 
infannation  is  of  Uttie  practical  use, 
sufficiently  voluminous  to  substantially 
reduce  perfonnance  of  the  RIN,  and 
burdensome  to  provide.  They  further 
argue  that  some  of  this  information  is 
competitive  data.  Those  entities  who  are 
in  bvor  of  providing  additional 
information  beyond  ATC  on  the  RIN 
argue  that  the  additional  information 
will  increase  the  confidence  of 
transmission  customers  in  the  validity 
of  the  posted  ATC  and  that  this 
information  will  help  the  transmission 
customers  anticipate  with  greater 
certainty  whether  to  attempt  to  request 
and  schedule  resources  that  may  be 
subject  to  curtailment  due  to  projected 
loading  trends  on  certain  system 
components. 

The  Commission  beUeves  that  the 
issue  of  customer  confidence  can  be 
addressed  through  audits  of  posted  ATC 
values  or  by  raisLig  the  issue  at  regional 
forums  or  filing  a  complaint  with  the 
Commission.  However,  the  Commission 
also  believes  that  transmission 
customers  should  have  as  much 
pertinent  information  available  as  will 
enable  them  to  make  informed  decisions 
about  the  relative  quality  of  wholesale 
transmission  services  they  intend  to 
request  and  purchase. 

ll^e  Commission  therefore  proposes 
to  require  that  Transmission  Providers 
post  information  about  those  system 
elements  that  have  a  direct  and 
significant  impact  on  ATC.  Such 
elements  could  include  generators, 
transmission  lines,  phase  shifters,  series 
and  shunt  capacitors,  static  VAR 
compensators,  special  protection 
systems  <a  remedial  action  schemes,  etc. 
In  addition,  the  Commission  proposes  to 
require  the  posting  of  actual  path 


loadings  in  addition  to  the  path 
schedules. 

Question  18.  To  keep  the  amount  of 
information  on  the  RIN  manageable,  the 
Commission  requests  comment  on  whether  it 
is  sufficient  to  provide  information  only 
about  plaimed  outages  and  return  dates  (for 
both  planned  and  forced  outages]  for  those 
system  elements  deemed  to  have  a  direct  and 
significant  impact  on  ATC  and  whether 
posting  this  iiiformation  on  the  RIN  would 
cause  any  confidentiality  concerns. 

Question  19.  Since  many  system  elements 
can  impact  the  ATC  of  a  path,  how  should 
"significant  and  direct  impact"  be  defined?  Is 
it  acceptable  to  limit  the  additional 
information  to  those  system  elements  fm 
which  nomograms,  derating  tables,  and 
operating  guides  have  been  developed? 

Question  20.  Are  there  any  difficulties, 
technical  or  otherwise,  associated  with 
posting  actual  path  flovrs  on  the  RIN? 

The  ATC  of  some  transmission  puths 
is  a  function  of  run  status  and/or 
megawatt  output  of  certain  generators. 
For  example,  the  Southern  Cahfomia 
Import  Transmission  Nomogram  is 
abated  by  the  run  status  of  units  in  the 
Palo  Verde  Generation  Complex  When 
one  or  more  of  the  Palo  Verde  units  are 
not  on  line,  the  nomogram  is  reduced  by 
several  hundred  megawatts.^' 

Question  21.  In  caws  where  ATC  of  a  path 
is  a  functioo^of  run  status  of  one  or  more 
generators,  is  it  sufficient  to  post  the 
expected  amoimt  and  date  of  changes  to  ATC 
aa  the  RIN,  corresponding  to  the  planned 
outage  or  return  dates  of  generators? 

Question  22.  If  operating  guides, 
nomograms,  operating  studies,  and  similar 
information  ara  to  be  made  available  on  the 
RIN  for  download,  would  it  be  logical  to 
expect  that  transmission  customers  will  be 
able  to  deduce  the  run  status  of  those 
generaton  which  significantly  and  directly 
impact  ATC  by  obsoving  the  changes  to 
ATC? 

Far-Term  Transmission  Informaticm 

The  What  Report  proposes  that  for 
"far-term"  transmissicm  service  (over 
one  year),  firm  service  (non-recallable) 
ATC  should  be  posted  "seasonaldy],  by 
year,  for  years  1-10  (as  available).  "22 
The  caveat  "as  available"  suggests  that 
the  What  Group  does  not  want  utilities 
to  have  to  perform  additional 
transmission  studies  to  calculate  "far- 
term"  ATCs  beyond  those  done  for 
normal  planning  and  special  requests. 

The  Commission  agrees  with  this. 
However,  we  find  the  "as  available" 
requirement  vague.  It  appears  to  leave 
the  posting  of  this  infonnation  to  the 
disoetion  of  the  Transmission  Provider. 


»What  Report  at  121. 


>'  A  nomogram  define*  the  interactive 
relationship  of  the  transfer  capability  of  a 
transmission  path  to  other  system  conditions, 
especially  power  flo%ir*  on  one  or  more  other 
transmission  paths. 

»  What  Report  at  24. 


For  clarity,  the  Commission  proposes  to 
require  that  any  planning  or  specifically 
requested  studies  of  the  transmission 
network  performed  by  the  Transmission 
Provider  be  provided  on  the  RIN  on  a 
same- time  basis.  This  would  include 
only  those  parts  of  customer-specific, 
intercoimection  studies  that  relate  to 
network  impacts. 

Question  23.  The  Commission  requests 
comments  on  how  transmission  studies 
should  be  formatted  for  download  from  the 
RIN.  Should  they  be  in  free  form  ASCII  text. 
(X'  in  a  word  processor  format,  such  as 
WordPerfect  or  Word? 

p.  Requested  Start  and  End  Times/Dates 

In  the  section  in  the  What  Report  on 
"Information  Provided  by  Transmission 
Customer  in  Requesting  Service",  under 
"duration"  the  report  states  that  "(tlhis 
must  correspond  to  full  clock  hour 
periods."  ^  The  Commission  proposes 
to  enhance  flexibiUty  by  requiring 
instead  that  the  duration  must  be  a 
specific  time  as  stated  in  the 
iVansmission  Provider's  tariff. 

q.  Transaction  Anonymity 

The  What  Report  raises  a  question 
about  whether  individual  transmission 
requests  and  responses  should  be  made 
known  only  to  the  Transmission 
Customer  making  the  request,  the 
Transmission  Provider  to  whom  the 
request  is  made  and,  to  the  extent 
necessary,  the  affected  control  area 
operators  and/or  security  centera,  or  to 
aU  users  of  the  RIN  on  a  same-time 
basis.  The  Commission  proposes  to 
restrict  information  about  the  request 
and  response  process,  while  it  is 
ongoing,  to  those  parties  directiy 
involved. 

We  believe  that  this  procedure  will  be 
adequate  because  we  are  proposing 
standards  of  conduct  that  would  require 
Transmission  Providers  to  separate  the 
functions  of  their  marketing  employees 
and  their  system  operations  employees 
and  that  would  restrict  access  by 
wholesale  marketing  employees  to 
infonnation  available  on  the  RIN. 
Infonnation  about  a  completed  request 
and  response  process  should  be 
recorded  in  the  audit  file. 

r.  Auditing  Transmission  Service 
Information 

The  Commission  proposes  that  RIN 
audit  log  files  ^*  must  be  downloadable 
from  the  RIN  in  a  standard  format  and 
must  be  retained  on  a  rolling  basis  for 
three  years  from  entry  on  the  RDM. 

llie  Conunission  notes  that 
transmission  transaction  prices  are  to  be 


BWhat  Report  at  26. 
*«  See  What  Report  at  31. 
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inchidad  in  the  infon^aticBi  in  the  audit 
file  proposed  in  the  What  Report.^'  We 
do  not  coDsider  price  Information 
amceming  cost-basec]  transmission 
services  to  be  commeodally  sensitivlB. 
With  respect  to  infomlation  concerning 
negotiations  on  transmission  requests, 
we  propose  that  such  information  not  be 
posted  unless  an  agre^ent  to  provide 
the  transmission  is  reached.'"  This 
information  is  to  be  available  only  in  the 
audit  file,  hi  addition.iif  an  agreement 
is  reached,  we  propose  that  the  identity 
of  parties  to  transmission  transactions 
be  masked  until  a  staiidard  release 
period  elapses.  This  release  period 
should  be  a  standard  {toriod  after  which 
it  is  commonly  recog^zed  that  most 
inflnmation  is  no  longer  commercially 
sensitive.  The  Commission  proposes 
that  a  reasonable  standard  release 
period  is  30  days  after;  the  date  when  the 
Transmission  Provider's  ATC  was 
adjusted  in  response  t<>  the  transacti(Hi; 
after  that  date  all  transaction  data  will 
be  made  available. 

Question  24.  The  Comaiission  requests 
comment  on  what  inionqation  should  be 
considered  cmnmerdally  sensitive,  the  30- 
day  release  period  proposal,  and  on  bow  and 
when  conunerdally  sensitive  information 
should  be  released  to  coqcemed  parties 
before  the  standard  release  period.  Should 
affiliated  tzansactions  betrrated  differently? 

D.  Technical  Issues  Qviceming  the 
Development  and  Implementation  of 
BINS 

1.  Summary  of  the  "Hiw"  Working 
Group  Report 

After  a  review  of  the  pnx»ss  used  by 
the  "how"  working  gr^up  (How  Group) 
in  formulating  its  viev^,  and  alter 
consideration  of  the  Group's  efforts  to 
invite  input  firom  a  brolad  spectnmi  of 
industry  segments,  the  Commission  is 
satisfied  that  the  How  Group  conducted 
its  process  in  an  inclusive  and  open 
manner.  The  How  Grotip  report  (How 
Report)  represents  a  brbad  agreement 
among  all  segments  of  the  electric 
power  industry.  It  presents  the  agreed 
minimum  requirements  for  computer 
systems  and  associated  communications 
facilities  needed  by  public  utihties  to 
provide  comparable  actcess  to 
transmission  and  anci^ary  services 
information  by  all  wholesale 
transmission  users.^^ 


UMI 


"  See  What  Report  at  31-3f . 

"  An  exception  would  be  *here  the 
Transmjssion  Provider  offers  diacounu  to  its 
merchant  function  or  an  affiliate.  As  noted 
elsewhere,  such  information  would  need  to  be 
potted  regardless  of  whether  en  agreement  to 
provide  transmiasion  was  reached. 

"  The  version  of  this  report  attached  to  this 
proposal  intentionally  omits  Appendix  C 
rWorksbop  Participants).  Appendix  0  (Survey 
Questionnaire  and  Results),  apd  Appendix  F 


The  How  Group  proposes  a  two-phase 
approach.  It  beUeves  that  the  Phase  I 
implementation  provides  the 
information  needed  for  the 
Commission's  open  access  program  and 
works  well  enoiigh  to  commimicate  this 
information  to  customers.  Under  the 
How  Group  proposal,  RiNs  would 
become  fully  functional  in  Phase  II.  The 
How  Report  recommends  that  Phase  II 
reqiiirements  be  implemented  24 
months  after  the  effective  date  of  the 
final  rule  estabUshing  Phase  I RIN 
requirements. 

a.  Phase  I  Recommendations 

The  How  Group  proposes  that  the 
required  transmission  service 
information  be  posted  on  RINs  operated 
by  the  transmission-owning  public 
utility,  jointly  with  other  utilities,  or  by 
a  third  party.'*  Each  RIN 
implementation,  whether  on  b^ialf  of  a 
single  entity  or  a  group  of  utilities,  is 
referred  to  as  a  Node.  A  RIN  opiated 
jointly  by  several  utilities  would  be 
considered  one  Node.  RIN  Nodes  must 
be  accessible  through  the  Internet.  By 
connecting  eadi  Node  through  the 
Internet,  transmission  service 
information  from  each  utility  becomes 
part  of  a  network.  With  a  single  Internet 
connection,  customers  would  be  able  to 
access  information  from  any  utility  and 
would  even  be  able  to  displiay 
information  from  several  Nodes  at  the 
same  time.'" 

Nodes  must  support  the  use  of 
Internet  tools.  These  inexpensive, 
widely  available,  and  well-tested  tools 
will  permit  customers  to  access  RDM 
information  easily  and  to  dovmload  ^o  it 
to  available  desk-top  database  programs, 
spreadsheets,  and  other  applications.^^ 
Customers  would  also  be  able  to 
upload  "  information  to  RIN  Nodes. 
The  specific  tools  for  doing  so  are 
described  in  Appendix  B. 

RIN  users  wotild  access  Nodes  using 
Worid  Wide  Web  (WWW)  browses." 
Each  Node  would  display  information 
using  the  HTML  protocol  required  by 
World  Wide  Web  browsers.  Screen 
displays  would  consist  of  a  series  of 


(Correspondence  with  "What"  Working  Group). 
The  How  Report,  in  its  entirety,  is  posted  on  OPS. 

"  How  Report  at  §  2.4. 1  (a). 

"How  Report  at  §  2.4.1  (f). 

'°  Download  refers  to  the  transfisr  of  a  file  from 
a  RIN  Node  to  the  user's  computer  system. 

"  How  Report  at  8  2.4.1  (c). 

''This  is  accomplished  by  transferring  a  file  from 
the  user's  computer  system  to  a  RIN  Node. 

"  The  World  Wide  Web  is  a  system  of  computer 
resources  that  are  accessed  through  the  Internet 

A  Browser  is  a  computer  program  for  retrieving 
and  reading  hypermedia  documents  from  the 
www.  A  hjrpermedia  document  can  contain,  text, 
graphics,  video,  sound  or  data.  These  documents 
are  often  linked  to  other  documents. 


pages  that  may  be  Viewed  by  customers 
without  requiring  them  to  download  the 
pages.'^  Under  the  standards  that  will 
accompany  issuance  of  a  final  rule  on 
RINs,  the  information  on  each  page,  but 
not  the  actual  displays,  must  be 
standardized.  Information  would  also  be 
required  to  be  made  available  for 
downloading,  in  a  standardized  ASCII  ^ 
format,  using  the  Internet's  File  Transfer 
Protocol  (FTP). 

In  Phase  I,  customers  would  be  able 
to  use  the  RIN  to  purchase  transmission 
from  public  utiUties.  They  would  be 
able  to  request  capacity  either  by 
completing  a  standardized  form 
contained  in  an  on-line  HTML  page  or 
by  uploading  a  filled-out  form  using 
FTP.3«  Customers  who  want  to  resell 
transmission  capacity  would  upload 
(post)  the  relevant  information  to  the 
same  RIN  Node  used  by  the  primary 
provider  from  whom  they  purchased  the 
ATC^'  Customers  would  also  be  able  to 
upload  Want  Ads  containing  such 
information  as  requests  to  purchase 
transmission  capacity.^' 

In  Phase  I,  transmission-owning 
public  utilities  may,  but  would  not  be 
required  to,  provide  private  connections 
at  the  request  of  a  customer.  These 
connections  could  include  leased-lines 
or  connections  to  a  private  network. 
These  connections  would  have  to  use 
the  same  Internet  tools  as  are  required 
for  the  Internet  connection,  ^^  Customers 
would  pay  for  the  cost  of  the 
connections.  If  a  connection  is  made  for 
one  customer,  the  same  type  of  private 
connection  must  be  made  available  to 
all  customers  in  a  comparable  maimer. 
In  Phase  n,  utiUties  would  be  required  ■ 
to  provide  these  connections. 

'The  How  Report  proposes  that 
utilities  may  provide  value-added 
services  for  a  fee  on  a  fair  and  non- 
discriminatory basis.  Such  services 
would  include  notifying  customers  of 
changes  in  available  capacity,  beyond 
simply  posting  a  notice  of  the  change,*" 

The  How  Group  developed  a  model  of 
the  information  requirements  that  the 
What  Group  identified  as  needed  for 
comparable  access.  For  Phase  I,  the 
model  specifies  the  information  that 
must  be  available  at  each  RIN  Node, 
how  the  information  may  be  requested 
and  the  layout  of  the  information 
received  by  customers.  Customers 
would  be  Umited  to  obtaining 


"  How  Report  at  $  3.2.3 

"  ASai  refers  to  the  American  Standard  Code  for 
InfbrmatiDn  Interchange,  a  code  for  character 
representation. 

'•How  Report  at  $ 3.2.6. 

''How  Report  at  §3.2.4 

"How  Report  at  §  3.2.3  (e). 

'•How  Report  at  $  2.4.1  (g). 

«»How  Report  at  S5  3.1.2  (c)  and  3.2.2. 


information  from  HTML  text  displays 
and  selecting  from  menus  of 
downloadable  files.  Customers  would 
receive  the  information  either  as  HTML 
pages  or  as  ASQI  files  in  a 
preidetermined  form  and  layout 

The  information  model  for  Phase  n, 
while  not  fully  specified,  would  provide 
customers  with  much  more  flexibiUty  in 
requesting  and  receiving  information. 
Customers  would  be  able  to  make 
complex  queries  of  a  data  base  and 
specdfy  the  order  in  which  the 
information  will  be  received. 

For  security  purposes,  and  as  an  aid 
in  auditing  performance  and 
transactions,  customers  would  be 
required  to  register  with  the 
transmission-owning  utility  or  its  agent 
before  they  are  permitted  access  to  the 
utility's  transmission  service 
information  on  the  RIN.** 

The  How  Report  provides  a  number  of 
performance  standards  and  a  limited  set 
of  security  precautions.  Performance 
requirements  include  sizing  RIN  Nodes 
to  handle  the  loading  of  registered 
subscribers,  responding  to  subscriber 
requests,  backing  up  the  system,  and 
other  areas  that  are  necessary  for  the 
system  to  fimction  as  desired.  Security 
precautions  include  firewalls  *'  between 
computer  systems  and  the  Internet,  the 
use  of  passwords,  the  use  of  data 
encryption  for  uploads  of  sensitive  or 
confidential  information,  and  the  use  of 
ASCn  text  for  uploads  of  other 
information. 

b.  Phase  D  Requirements 

-    The  specifications  for  Phase  II  are  less 
detailed  than  those  for  Phase  I,  but  the 
How  Group  anticipates  that  Phase  II 
RINs  would  be  an  upgrade  of  Phase  I 
and  would  not  make  Phase  I 
investments  obsolete.  Phase  I  is 
envisioned  as  a  prototype  for  Phase  n. 
Once  Phase  I  becomes  operational,  the 
foil  information  and  functional 
requirements  needed  to  supp<»t  open 
access  transmission  service  will  become 
clearer.  The  How  Report  recommends 
the  formation  of  a  RO>I  Management 
Organization  to  develop  Phase  n 
standards  for  submission  to  the 
Commission.  Tlie  How  Group  proposes 
that  Phase  n  be  implemented  two  years 
after  issuance  of  the  final  rule  on  Phase 
I  RIN  requirements. 

The  How  Group  foresees  the  need  for 
several  key  additional  requirements  in 
Phase  U.*^  In  Phase  n,  they  foresee  that 
RIN  Nodes  must  provide  connections  to 


private  networks  if  requested  by  a 
customer,  for  a  negotiated  cost-based 
fee,  whereas  in  Phase  I  public  utilities 
would  not  be  required  to  make  these 
connections.  In  Phase  n,  RIN  Nodes 
would  have  to  offer  the  capabihty  of 
informing  customers  immediately  when 
information  of  interest  to  them  is 
changed  by  the  provider.  RIN  Nodes 
would  be  required  to  support  search  and 
select  tools  to  access  information  in  RIN 
Node  data  bases,  and  to  meet  a  more 
complete  set  of  performance 
requirements. 

In  Phase  Q,  the  information  model 
would  change,  although  the  information 
in  the  data  base  would  be  the  same. 
Customers  would  be  able  to  receive 
information  by  querying  a  data  base. 
The  information  would  no  longer  be 
received  in  a  predetermined  fixed 
layout.  Customers  would  be  able  to 
specify  the  exact  information  they  want 
to  receive  and  the  layout  they  want  to 
receive  it  in.  For  example,  customers 
would  be  able  to  request  available 
capacity  by  quantity  of  capacity,  point 
of  delivery,  date  of  availability,  and 
have  it  sorted  by  the  name  of  the 
transmission-owning  public  utifity.  The 
customer  also  would  be  able  to  define 
the  order  in  which  the  information  is 
received  in  the  file. 

2.  Discussion 

The  How  Group  assumed  the  task  of 
specifying,  in  a  very  short  period  of 
time,  a  RIN  that  would  meet  the 
Commission's  requirement  for  customer 
access  to  information  about 
transmission  services.  It  developed  a 
proposed  solution  that  places  the  RIN  of 
each  transmission-owning  public  utility 
on  a  network  that  can  be  accessed  by  all 
customers,  using  inexpensive  tools  with 
a  single  connection,  with  what  the 
group  believes  to  be  a  reasonable  cost  to 
both  utilities  and  customers,  sufficient 
security,  and  sufficient  response  time. 
The  proptosal  to  use  the  Internet  to  tie 
RIN  Nodes  together  appears  to  be  an 
inexpensive  way  for  customers  to  access 
transmission  services  information  and 
for  transmission-owning  public  utiUties 
to  provide  it  to  them. 

The  Commission  proposes  to  adopt 
the  proposab  contained  in  the  How 
Report,  with  the  exceptions  discussed 
below.**  Except  where  noted,  the  issues 
discussed  are  Phase  I  issues. 


a.  Phasing 

Because  of  the  complexity  of  building 
RINs,  and  the  need  to  begin  the 
Commission's  transmission  open  access 
program  promptly,  the  Commission 
agrees  with  the  How  Report  that  a 
phased  approach  to  implementation  is 
warranted.  The  Commission  proposes  to 
require  Phase  I  implementation  as  of  the 
effective  date  of  a  final  rule  on  non- 
discriminatory open  access  transmission 
and  stranded  costs. 

At  How  Group  meetings,  many 
transmission-owning  pubUc  utilities 
expressed  the  view  that  implem«iting 
Phiase  I  within  90  days  of  the  date  of  a 
final  RIN  Rule  may  not  allow  sufficient 
time  to  design,  build,  and  test  RINs.  The 
How  Report  notes  that  a  large  risk  exists 
that  many  RINs  will  not  be  fully 
functioning  at  that  time.  These 
transmission-owning  pubUc  utiUties 
request  that  the  Commission  permit  a 
six-month  implementation  period. 

Question  25.  The  Commission  requests 
comments  on  how  long  the  implementation 
schedule  should  he  for  Phase  I. 

Phase  I  would  provide  a  good  first 
step  toward  ensuring  that  sufficient 
information  is  available  to  utiUty 
customers  to  achieve  the  Commission's 
goal  of  comparable  access  to 
transmission  information.  It  would  not, 
however,  provide  all  of  the  performance 
reqiiirements  at  information  needed  for 
a  long-term  open  access  RIN. 

Phase  n  would  provide  for  more 
expanded  services.  The  How  Report 
addresses  Phase  II  issues,  but  does  not 
fully  specify  them.  It  proposes  that 
Phase  n  be  implemented  within  two 
years  of  a  final  rule  on  RINs.  The 
Commission  believes  that  the  need  for 
the  additional  functions  and 
performance  requirements  proposed  for 
Phase  n  requires  expeditious 
implementation.  Accordingly,  the 
Commission  requests  that  the  industry 
continue  the  process  of  developing 
standards,  and  provide  a  consensus 
report  to  the  Coramissimi  on  Phase  n 
recommendations  by  no  later  than 
January  1, 1997.  We  anticipate  that  this 
report  would  be  the  basis  of 
supplemental  RIN  proceedings  to 
implement  Phase  II  RIN  requirements. 

b.  Standards  Issues 

Based  on  our  experience  with 
implementing  standards  for  natural  gas 
pipeline  electronic  bulletin  boards,*^  a 


«>  How  Report  at  §3.2.1. 

*^A  firewall  increases  security  by  blocking  access 
to  certain  services  on  a  private  network  from  the 
Internet. 

«' How  Report  at  §2.4.2. 


*<The  Report  refers  to  Buy/Sell  transactions.  As 
used  in  the  Report,  the  term  refers  to  a  request  to 
purchase  transmission  capacity  and  the  response  to 
the  request.  The  reader  of  the  How  Report  should 
substitute  Purchase  request/Response  for  buy/sell 
whenever  it  is  encountered. 


«  See  Order  No.  563,  Standards  for  Electronic 
Bulletin  Boards  Required  Under  Part  284  of  the 
Commission's  Regulations.  Final  Rule,  HI  FERC 
Stats,  a  Regs.  1 30,988  (1993);  Order  563-A.  Order 
on  Reh'g,  m  FERC  Suts.  k  Regs.  1 30.994  (1994): 
Order  563-B.  Order  Denying  Reh'g,  68  FERC 

Continued 
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major  concern  of  the  Commission  is  that 
the  proposed  standards  be  sufficiently 
unambiguous  to  provide  consistent 
implementation  of  the  standards  on 
every  RIN  Node.  Cuslomers  and  other 
users  of  RINs  should  be  able  to  use  the 
same  software  to  access  all  RIN  Nodes 
and  should  be  able  to  expect  that 
procedures  and  data  ^e&utions  will  be 
the  same  on  all  Node$.  The  Commission 
must  ensure  that  every  RIN  Node  woidd 
be  presenting  infbnnf tion  that  would  be 
clearly  understood.    I 

i.  Phase  I  Data  Definitions  for  HTML 
Pages  and  File  Translsrs 

The  information  m^idel,  data 
dictionary  and  various  templates 
appearing  in  the  How  Report  specify  the 
name,  definition  and  format  of  the  data 
items  to  be  communicated  on  the  RIN. 
They  are  intended  to  be  the  basis  for  the 
standards  specifying  ^le  uploads  and 
downloads  and  HTML  displays. 
Because  of  the  importance  of  these ' 
standards  to  the  usablUty  and 
uniframity  of  RINs,  tlie  Commission 
must  ensure  that  downloadable  and 
uploadable  files  will  have  the  same 
unambiguous  stnictuie,  field  formats, 
units  and  definitions,  etc.,  no  matter 
which  RIN  Node  they  come  from  or  go 
to.  The  Commission  is  similarly 
concerned  that  all  WfTW  page  displays, 
while  not  necessarilylhaving  the  same 
appearance,  contain  the  same 
information  and  use  tbe  same 
definitions,  etc. 

Question  28.  Does  tha  How  Report  define 
HTML  displays  and  downloadable  files  with 
sufficient  clarity  to  pensit  public  utilities  to 
implement  Pliaae  I  suchfthat  the  dowmloaded 
files  and  HTML  display^  received  by 
customen  from  each  MSf  have  the  same 
definitions,  etc?  If  not.  What  clarifications 
are  needed?  Similarly,  tfe  uploaded  files 
sufficiently  defined  in  tie  How  Report? 

With  these  goals  in  mind,  the 
Cranmission  has  compiled  a  series  of 
templates  (tables)  that  show  in  one 
place  the  specifications  that  appear  in 
various  sections  of  the  How  Report.  The 
templates  contained  ip  Appendix  "C," 
are  intended  to  help  produce  a 
consistent  implementation  of  RIN 
requirements  and  hig|dight  problems 
that  could  hinder  consistent 
implementation  of  RIN  standards. 

ba  Appendix  "C",  the  Commission 
proposes  to  make  changes  to  certain 
definitions,  data  formats,  and 
specifications  appearing  in  the  How 
Report. 


Question  27.  The  Commission  invites 
comment  on  the  issues  discussed  in 
Appendix  "C". 

The  Commission  proposes  to  add  a 
price  field  to  the  templates  that  would 
specify  available  capacity  and  those 
templates  associated  with  the  purchase 
of  capacity.  The  price  field  would  allow 
primary  providers  to  offer  capacity  to 
buyers  at  a  discount.  The  price  field  in 
the  available  capacity  templates  would 
contain  the  initially  offered  price, 
whether  this  is  the  tariff  price  or  a 
discoimt.  Adding  the  price  field  to  the 
templates  for  the  purchase  of  capacity 
would  allow  buyers  to  offer  a  price  for 
capacity  below  the  posted  price.  Further 
discoimts  fit)m  any  posted  offered  price 
could  be  negotiated.  The  price  field  in 
the  purchase  of  capacity  templates 
would  permit  customers  to  offer  a  price 
different  than  the  offering  price. 

ii.  Internet  Browsers 

There  are  a  large  number  of  Internet 
browsers  available  commercially  and  in 
the  public  domain.  The  How  Report 
proposes  that  Ivowsers  support  "at 
least"  HTML  version  3  and  "optiraially" 
support  Secxue  Sockets  Layer.  The 
HTML  standards  used  by  browsers 
change  from  time  to  time,  and.  in 
addition,  various  browsers  can  support 
different  extensions  to  the  standards. 
The  Commission  does  not  want  to  stifle 
innovation,  but  at  the  same  time  it  does 
not  want  chaos  on  the  RIN.  The 
Commission  does  not  want  customers  to 
be  forced  to  use  different  browsers  for 
different  RIN  Nodes.  The  Commission 
wants  to  ensure  that  a  customer  will  be 
able  to  choose  a  browser  and  use  it  to 
access  all  RIN  Nodes. 

Question  28.  The  COnmiission  requests 
comments  on  how  to  ensure  that  a  customer 
will  be  able  to  choose  a  browser  and  use  it 
to  access  all  RIN  ^kxle8. 

iii.  Bandwidth  of  Node  Connections  to 
the  Internet 

The  How  Report  proposes  a  formula 
to  calcidate  the  minimum  bandwidth 
connection  between  a  RIN  Node  and  the 
Internet  using  the  criteria  of  customers 
receiving  data  at  the  rate  of  8,000  bits 
per  second.^  This  speed  may  be 
adequate  for  customers  readhig  HTML 
pages,  which  are  about  8,000  bits  in 
size,  but  it  might  be  too  slow  for 
customers  downloading  many  100,000 
byte  files.^  Eight  thousand  bits  per 
second  is  much  slower  than  the  28,800 
bit  per  second  telephone  connections 
many  private  individuals  use  to  connect 


to  the  Internet.  Electric  utilities  will 
likely  have  even  faster  direct 
connections  to  the  Internet.  The 
Commission  is  concerned  that  the  basis 
for  the  calculation  in  the  Report  will 
lead  to  connections  that  are  too  slow 
and  proposes  to  use  28,800  bits  per 
second  instead  of  8,000  bits  per  second 
in  the  bandwidth  formula. 

Question  29.  The  Commission  requests 
comments  on  the  use  of  28,800  bits  per 
second  in  the  calculation  of  the  minimum 
bandwidth  connection  between  a  RIN  Node 
and  the  Internet  in  the  formula  appearing  in 
the  How  Report 

iv.  Conunon  Codes 

The  How  Report  does  not  address  a 
standardized  method  of  uniquely 
identifying  transmission-owning  public 
utihties  and  customers,  nor  does  it 
address  a  standardized  method  of 
identifying  faciUties. 

(1)  Company  Codes 

The  Commission's  experience  with 
implementing  standards  for  file 
transfers  and  electronic  bulletin  boards 
in  the  natural  gas  industry  shows  that 
the  use  of  a  common  system  of 
identifying  companies  enhances  the 
efficiency  of  data  transfers.  The 
Commission  is  satisfied  with  the  results 
of  using  DUNS  numbers  ^  as  the 
standard  to  uniquely  identify  pipelines 
and  shippers  in  the  natural  gas 
transactions.^  The  Commission 
proposes  to  require  the  use  of  DUNS 
numbers  to  identify  transmission- 
owning  utilities  and  customers  on  RIN 
Nodes. 

Question  30.  The  Commission  requests 
conunents  on  the  use  of  DUNs  numbers  to 
identify  RIN  participants. 

(2)  Common  Location  Codes 

The  Commission's  experience  in  the 
natural  gas  industry  also  demonstrates 
that  a  common  method  of  imiquely 
identifying  location  points  will  be 
needed  to  faciUtate  movement  of  power 
across  the  grid.  The  natural  gas  industry 
tises  a  sophisticated  system  of  "smart" 
codes  (PI-GRID  Codes),  developed  by 
the  Petroleum  Information  Corporation. 
This  coding  system  uses  "smart"  codes, 
which  identify  each  transaction  point  by 
such  items  as  state,  cotmty,  latitude, 
longitude  and  type  of  facility .^^  Thus, 
the  code  will  tell  RIN  users  where  a 
posted  receipt,  deUvery  point  or  path  is 


161,002  (1994);  Order  563-C.  Order  Accepting 
Modificatioru.  66  FERC 1 61,362  (1994):  Order  56»- 
D.  Order  Accepting  Modificxtions.  69  FERC 
161.418  (1994);  Order  56)-E,  Order  Granting 
Clarification.  70  FERC  161  Jl  88  (199S). 
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"  A  bit  is  the  smallest  unit  of  computer  data  and 
can  have  a  value  of  zero  or  one.  A  bjrte  is  eight  bits 
and  is  often  used  to  represent  a  character  of  text. 


'DUNS  numben  refer  to  the  Data  Universal 
Numbering  System,  maintained  by  Dun  and 
Bradstreet 

*>  See  Standardized  Data  SeU  and 
Communication  Protocols  for  Electronic  Bulletin 
Boards  in  Docket  No.  RM93-4,  Order  S63(a),  supra 
n.45.  Rag.  Preambles  at  31,034. 

»  See  Order  563(c).  supra  n.45. 68  FERC  at 
62,462-65. 


located,  the  function  it  performs,  and 
whether  there  are  multiple  facilities  at 
that  location.  The  Commission  proposes 
to  use  a  smart  code  system  to  identify 
location,  including  paths,  on  the  electric 
transmission  grid. 

Question  31.  The  Commission  requests 
comments  on  how  to  develop  common 
location  cxtdes  for  the  electric  power 
industry. 

V.  Data  Compressicm  Standards 

The  How  Report  recommends  that 
RINs  support  (Uta  compression  of 
downloadable  and  uploaded  files,  using 
standard,  commonly  available 
compression  applications.^'  The 
Commission  believes  that  data 
compression  %vill  speed  up  the 
transmission  of  files.  However,  it 
beUeves  communication  of  the  RIN 
information  would  be  enhanced  if  every 
RIN  Node  used  the  same  compression 
techniques. 

Question  32.  The  Commission  requests 
comments  on  what  data  compression 
technique  or  techniques  shoiild  be  made 
standard  for  all  RIN  Nodes. 

vf.  Templates  for  Upload  and  Download 
Header  Information 

The  How  Report  does  not  completely 
specify  how  to  use  the  upload  and 
download  header  templates  in  Phase  I.'^ 
llie  templates  require  a  series  of  header 
fields  specifying  such  information  as: 
(1)  who  is  send^g  the  data;  (2)  the  kind 
of  data,  such  as  Provider  Hourly 
Capacity  Available  for  Purchase;  (3)  the 
column  headings  of  the  data;  and  (4)  the 
number  of  rows  of  data.  This  header 
hofarmation  is  followed  by  rows  of 
actual  data.  The  discussion  of  the 
template  does  not  specify  delimiters 
between  rows  of  data.  The  result  would 
be  that  an  entire  file  of  Provider  Hourly 
Capacity  Available  for  Purchase 
downloaded  bom  a  RIN  Node  would  be 
received  as  one  long  record.  However, 
customers  downloading  data  into 
personal  computer  spreadsheets  may 
nave  trouble  usin^the  information  since 
spreadsheets  cannot  handle  very  long 
records.  To  remedy  the  problem  the 
Commission  proposes  to  require,  at  least 
for  Phase  I,  the  sending  RIN  Node  to 
separate  each  row  of  d^  with  carriage 
return  and  line  feed  characters. 
.  Similarly,  customers  uploading  data  to 
a  RIN  node  would  separate  each  row  of 
data  with  carriage  return  and  line  feed 
characters. 

Question  33.  The  Commission  requests 
comments  (m  whether  the  upload  and 
download  templates  are  suinciently  specified 
to  be  functional  and  whether  they  are 
sufficiently  specified  to  permit  all  RIN  Nodes 
to  implement  them  in  the  same  way. 


c.  Costs 

Transmission-owning  public  utilities 
will  be  entitled  to  recover  reasonable 
expenses  associated  with  developing 
and  running  RINs.  The  costs  of 
developing  and  operating  the  system 
will  generally  be  fixed  and  not 
attributable  to  individual  users.  The 
Commission,  therefore,  proposes  to  roll 
these  costs  into  wholesale  transmission 
rates.  The  Commission  also  proposes  to 
permit  costs  that  can  be  identified  as 
dependent  on  usage  to  be  charged  as 
usage  fees  to  individual  customers. 

Question  34.  The  Commission  requests 
conunents  on  whether  it  should  allow  the 
recovery  of  reasonable  expenses  associated 
with  developing  and  running  RINs  by  rolling 
these  costs  into  wholesale  transmission  rates. 
How  should  fees  associated  with  RIN  usage 
be  calculated  and  recovered? 

d.  Access  to  RIN  Information  by  the 
PubUc 

The  Commission  beUeves  that  the 
registration  procedures  described  in  the 
How  Report  are  useful  secxirity  tools.'^ 
The  Commission  also  believes  that  the 
Commission,  state  regulators,  and  the 
pubhc  should  have  access  to 
transmission  services  information 
consistent  with  the  need  to  maintain  the 
security  of  the  system.*^  The 
Commission,  therefore,  proposes  that 
once  Commission  Staff  and  members  of 
the  general  public  have  compUed  with 
the  requisite  registration  procedures, 
they  be  granted  "read  only"  access  to 
RINs. 

e.  The  Number  of  RIN  Nodes 

The  How  Report  does  not  put  a  limit 
on  the  number  of  RIN  Nodes,  but  raises 
the  issue  of  how  many  RIN  Nodes  there 
should  be.'3  Public  utilities  would  be 
permitted  to  combine  the  function  of 
their  RINs  into  a  single  Node. 
Consequently,  there  could  be  as  many 
Nodes  as  there  are  transmission-owning 
pubhc  utihties  or  only  a  very  small 
number  of  Nodes.  The  How  Group  sees 
merit  in  a  small  number  of  Nodes  and 
goes  on  to  suggest  a  small  mmiber  of 
Nodes  be  actively  encouraged  in  order 
to  minimize  the  networking 
management  requirements  for  the  RIN 
and  to  help  ensure  seamlessness  of 
access.  On  the  other  hand,  it  recognizes 
that  the  advantages  of  a  small  number 
of  separate  Nodes  must  be  weighed 
against  the  complexity  and  size  that 
each  Node  would  have  to  be  to  handle 
the  correspondingly  large  number  of 
transmission-owning  utihties. 


"  How  Report  at  S  3.3.8  (c). 
»How  Reiwrt  at  §  3.3.S 


»How  Report  at  $$  3.2.1  (bHQ. 

«ct  16  U.S.C  824L 

S3  How  Report  at  S  3.1.2  (i). 


Question  35.  The  Commission  requests 
comments  on  whether  it  should  encourage  a 
small  niunberof  RIN  Nodes. 

f.  Connections  to  Third  Party  Networiu 

The  How  Group  proposes,  in  Phase  I, 
to  permit  transmission  owning  utihties 
to  provide  connections  to  private 
networics,  if  requested  to  do  so.  In  Phase 
n,  the  How  Group  proposes  that  pubhc 
utihties  be  required  to  provide  these 
coimections.  It  proposes  that  customers 
be  required  to  pay  the  cost  of  the 
connections  and  the  connections  would 
be  required  to  use  the  same  Internet 
tools  as  are  required  for  the  Internet 
connections. 

The  Commission  beUeves  that  private 
networks  and  third  party  services  can 
provide  valuable  contributions  to  the 
successful  operation  of  RINs.  The 
Commission,  therefore,  proposes  to 
require  utihties  to  provide  private 
connections  in  Phase  I.  As  proposed  by 
the  How  Group,  the  cost  of  the 
coimections  would  be  paid  for  by  the 
customers  making  the  requests  and  the 
networks  would  be  required  to  use 
Internet  tools. 

Question  36.  The  Commission  requests 
comments  on  whether  transmission  owning 
utilities  should  be  required,  in  Phase  I,  to 
provide  connections  to  private  networks. 

g.  Unresolved  Issues 

The  How  Group  was  unable  to  resolve 
a  number  of  issues.  Many  of  them 
concern  issues  covered  by  the  What 
Group  and  are  discussed  elsewhere.^ 
The  Commission  requests  comments  on 
the  following  imresolved  issues. 

i.  Price  Discrimination  Issues 

The  How  Report  would  permit  pubUc 
utihties  to  offer  value-added  RIN 
services  above  the  basic  level  of  service. 
The  Commission  proposes  to  allow 
these  services.  However,  such  services 
woidd  remain  cost  based  imtil  the 
Commission  is  satisfied  that  market- 
based  (value  added)  rates  should  be 
allowed  for  such  services.  Requests  for 
market-based  rates  for  such  services  will 
be  addressed,  initially,  on  a  case-by-case 
basis. 

Some  customers  are  concerned  that 
price  could  be  used  to  discriminate, 
between  customers  if  pubhc  utihties  are 
permitted  to  charge  for  different 
optional  services,  such  as  higher  speed 
connections,  value-added  services,  and 
automatic  notification  of  changed  data. 
If  pubhc  utihties  charge  relatively  high 
prices  for  these  additional  services,  then 
some  customers  may  not  be  able  to 
afford  them.  These  customers  fear,  for 
example,  that  they  could  be  effectively 


>«  Supra  at  4O-60. 
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lodrad  out  of  the  tnut^nission  market  if 
they  could  rarely  get  tjmely  access  to 
the  queue  for  purchasing  transmission 
access. 

These  customers  felt  that  the 
Commission  should  monitor  and 
possibly  regulate  the  pfrices  charged  for 
the  services  to  ensure  that  they  were 
non-discriminatory.    | 

ii.  Transmission  Services  Information 
Timing  Requirements 

The  How  Croup  proposes  several 
timing  requirements  fv  posting 
transmission  service  information  and 
suggests  that  the  requirements  be 
reviewed  for  reasonableness,  possibly 
during  Phase  I.  The  Commission 
believes  that  some  timing  requirements 
should  be  operative  during  Phase  I. 

Question  37.  The  ComQiission  requests 
CfHnments  on  whether  th«  following  How 
Group  Proposals  are  ade(|uate: 

(1)  Transmission  Service  Informaticm 
Availability:  The  most  rHsnt  Provider 
tranamiaaion  service  information,  including 
updates  reflecting  power  system  changes, 
shall  be  available  to  all  Customers  within  ^ 
minutes  of  its  scheduled  posting  time  at  least 
90  percent  of  the  time.  The  remaining  2 
percent  of  the  time  the  trlnsmission  service 
information  shall  be  available  within  10 
minutes  of  its  scheduled  posting  time; 

(2)  Notification  of  Postad  or  Changed 
Transmission  Service  Infermation: 
Notification  of  transmission  service 
infbnnation  posted  or  changed  by  a  Provider 
shall  be  made  available  within  60  seconds  to 
all  subscribed  Customers  who  are  currently 
connected;  and  ' 

(3)  Acknowledgment  by  the  Transmission 
Service  Information  Provider: 
Acknowledgment  by  the  transmission  service 
information  provider  of  tke  receipt  of 
Customer  purchase  request/response  requests 
shall  occur  within  1  minute  for  Phase  I.  The 
actual  negotiations  and  agreements  on 
purchase  request/respons  requests  do  not 
have  time  constraints.  For  Phase  n, 
acknowledgment  shall  octur  within  30 

seconds.  | 

t 

iii.  The  Posting  of  Capacity  Available  for 
Resale 

The  How  Report  als4}  raises  issues 
concerning  posting  of  Capacity  to  be 
resold.'^  "Hie  report  requires  the  reseller 
to  post  the  relevant  inronnation  on  the 
Node  of  the  facility  ow>ier.'* 

The  Commission  is  concerned  that 
imless  primary  capaci^  and  secondary 
capacity  appear  in  the  same  location  on 
the  Node  and  require  the  same  forms  to 
be  filled  out  and  the  saine  procedures 
followed,  the  capacity  for  sale  by  the 
faciUty  OMmer  will  be  easier  to  find  and 
purchase,  thereby  giving  the  facility 
owner  a  competitive  advantage. 
Therefore,  the  Commision  proposes 


that  secondary  capacity  be  posted  on  the 
same  page,  using  the  same  tables  as 
similw  capacity  being  sold  by  the 
fsdhty  owner. 

Question  38.  The  Conunission  requests 
comments  on  how  to  redesign  the  download 
templates  in  Appendix  C  so  that  primary  and 
secondary  capacity  can  be  offiered  through 
downloadable  files  that  have  the  same 
format.  The  Commission  also  requests 
conunents  on  how  primary  and  secondary 
capacity  can  be  displayed  in  the  same  tables 
on  a  RIN  Node. 

Question  39.  What  is  the  best  way  to 
handle  the  purchase  request  and  response 
process  when  primary  and  secondary 
capacity  appear  in  the  same  RIN  displays  and 
files? 

The  Commission  proposes  that 
resellers  pay  the  costs  associated  with 
posting  this  information  on  the  RIN. 

Question  40.  The  Commission  requests 
comments  on  how  to  determine  the  costs 
associated  with  posting  resales  oil  the  RIN? 

E.  Standards  of  Conduct 

The  What  Group  and  the  How  Group 
both  fooised  on  the  specific  issues  that 
the  participants  at  the  Technical 
Conference  agreed  that  they  should 
address.  Nevertheless,  other  important 
RINS-related  issues  must  also  be 
decided.  One  such  issue  is  whether  the 
Conunission  needs  to  promulgate 
generic  standards  of  conduct  for 
jurisdictional  utilities  in  the  electric 
industry  akin  to  the  ones  that  we 
promulgated  for  the  natural  gas 
industry,^  or  whether  this  issue  should 
be  decided  on  a  case-by  case  basis.  For 
the  reasons  explained  below,  we 
propose  to  address  this  issue  on  a 
generic  basis  by  issiiing  Standards  of 
Conduct  patterned  on  those  we 
promulgated  for  the  natural  gas 
industry. 

As  we  stated  in  the  RIN  Notice, 

Any  requirement  we  establish  must  have 
safeguards  to  ensure  that  public  utilities 
owning  and/or  controlling  transmission 
facilities  use  the  same  procedures  and  meet 
the  same  substantive  requirements  when  they 
arrange  transmission  to  support  their 
wholesale  sales  and  purchases  as  are 
required  for  third  parties.  Further,  we  expect 
that  each  public  utility  (or  a  control  area 
operator  acting  as  its  agent)  that  provides 
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appeal  docketed,  Conoco,  Inc.  v.  FERC,  D.C  Cir. 
No.  94-1745  (December  13,  1994). 


transmission  service  must,  at  a  minimum, 
give  its  customers  electronic  access  in  real 
time  to  information  on  transmission  capacity 
availability,  ancillary  services,  scheduling  of 
power  transfers,  economic  dispatch,  current 
operating  and  economic  conditions,  system 
reliability,  and  responses  to  system 
conditions  *  •  • 

This  means  that  public  utilities  or  their 
agents  must  give  competitors  and  other  users 
of  the  transmission  system  access  to  the  same 
information  available  to  the  public  utility 
persoimel  who  trade  (sell  or  purchase)  power 
in  the  wholesale  market,  and  at  the  same 
time.  Moreover,  this  information  cannot  be 
declared  privileged  (and  kept  from 
competitors)  if  it  is  available  to  the 
company's  own  employees  who  trade 
wholesale  power.  Thus,  if  a  utility  wishes  to 
keep  this  information  confidential,  it  must 
assign  control  over  this  information  to 
employees  whose  duties  do  not  involve 
trading  in  wholesale  power,  and  it  must 
implement  procedures  to  ensure  that  the 
traders  do  not  get  access  to  the  information 
unless  and  until  that  information  becomes 
public.  The  Commission  invites  parties  to 
comment  on  the  best  way  to  implement  these 
requirements  •  *  * 

In  response  to  this  discussion  and  thd 
accompanying  request  for  comments, 
the  comments  (in  preparation  for  the 
technical  conference)  debated  how  the 
control  room  could  be  fimctionally 
tinbimdled.  Currently,  mariceting  and 
transmission  fimctions  are  performed  in 
the  same  control  room  and  sometimes    - 
these  functions  are  performed  by  the 
same  people.  However,  same-time 
access  to  transmission  information 
means  that,  somehow,  these  fimctions 
must  be  separated.  A  related  matter  that 
we  are  concerned  about  is  the  potential 
for  informal  communication  among 
colleagues  if  utiUty  traders  have 
preferred  access  to  limited  access 
con^ol  rooms  and  buildings. 

In  discussing  this  issue,  the 
commenters  asked — how  much 
separation  is  enough?  They  wondered 
whether  the  Commission  would  set 
requirements  for  separating  marketing 
and  transmission  fiinctions  and,  if  so, 
what  those  requirements  would  be. 
Commenters  came  down  on  both  sides 
of  this  issue.  The  East  Texas 
Cooperatives  and  the  Ohio  PUC  beUeve 
that  separation  is  essential.  American 
Electric  Power  points  out  that  requiring 
the  transmitting  utility's  marketing 
persoimel  to  use  only  that  transmission 
information  posted  on  a  RIN  would  be 
a  powerful  incentive  for  utilities  to 
provide  adequate  disclosure  on  the  RINs 
(or  else  the  marketing  employees 
couldn't  properly  do  their  jobs).  El  Paso 
Electric  and  Houston  L&P  are  concerned 
about  the  reUability  consequences  of 
separating  control  room  functions. 
NYSEG  and  Sierra  Pacific  do  not  believe 


that  separating  control  room  functions  is 
needed. 

Additionally,  this  issue  was  renewed 
by  the  power  marketers,  in  the 
discussion  of  non-consensus  issues  in 
the  What  Report  and  in  separate 
comments,  where  they  argued  that  a 
lack  of  organizational  separation  and  the 
absence  of  formal  standards  of  conduct 
similar  to  those  the  Commission 
imposed  on  natural  gas  pipelines 
undermines  their  confidence  in 
fimctional  unbimdling  and  the  RIN.  In 
the  absence  of  such  standards,  the 
marketers  request  that  voluminous 
supplemental  information  about 
transactions  be  posted  on  the  RINs. 

To  help  ensure  non-discriminatory 
access  to  information,  the  Commission 
believes  it  is  appropriate  to  impose 
standards  of  conduct  for  Transmission 
Providers.  Therefore,  we  are  proposing 
standards  that  would  require 
Transmission  Providers  to  separate  their 
wholesale  merchant  functions  [i.e., 
purchases  or  sales  for  resale  of  electric 
energy  in  interstate  commerce)  from 
their  wholesale  transmission  system 
operations  and  refiability  fimctions.  and 
that  would  further  require  employees 
performing  merchant  functions  to  obtain 
access  to  information  on  wholesale 
transmission  services  through  the  RIN. 
on  the  same  basis  available  to  all  other 
RIN  users. 

In  decidin^this  issue,  we  have  been 
influenced  by  the  differing  views 
expressed  by  interested  persons  as  to 
what  conduct  should  be  deemed  proper 
or  improper,  our  experience  in  the  gas 
industry,  and  the  generic  nature  of  these 
issues.  We  have  concluded  that  the 
industry  needs  expUdt  guidelines  on 
separating  transmission  and  power 
trading  functions.  In  formulating 
proposed  standards  of  conduct,  our  goal 
is  to  prevent  employees  of  the 
«     Transmission  Provider  that  perform 
merchant  functions  from  having 
preferential  access  to  any  relevant 
information  about  the  Transmission 
Provider's  wholesale  transmission 
availabiUty  and  costs.  In  other  words, 
those  employees  should  not  have  access 
to  any  relevant  information  that  is  not 
also  available  to  all  wholesale 
transmission  customers  and  potential 
wholesale  transmission  customers, 
regardless  of  whether  this  information  is 
obtained  through  access  to  the  control 
center,  access  to  other  locations  or  files, 
or  through  informal  communications. 

Question  41.  Are  the  standards  of  conduct 
proposed  herein  sufficient?  Should  they  be 
modified  in  any  way? 

Question  42.  In  particular,  if  the 
Commission  in  its  final  rule  requires 
functional  unbundling  of  all  transmission 
from  generation,  how  would  these  standards 


of  conduct  need  to  be  modified?  Would  any 
other  organizational  changes  need  to  be 
made?  Would  any  modifications  be  needed 
with  regard  to  ancillary  services? 

We  note  that,  although  formal  rules 
prescribing  standards  of  conduct  were 
deemed  necessary  in  the  natural  gas 
industry,  the  potential  for  improper 
communications  between  transmission 
and  trading  persoimel  is  even  more  of 
a  concern  for  electric  utiUties  than  for 
gas  pipelines.  Absent  divestitiue, 
transmission  and  power  trading  jobs 
will  be  performed  by  individuals 
working  for  the  same  company  (or 
corporate  group).  These  tasks  have 
traditionally  been  done  in  the  same 
control  room  and.  in  some  cases,  are 
now  being  performed  by  the  same 
person. 

We  believe  that  explicit  guidance 
would  be  helpful  to  all  concerned. 
Transmission  Providers  will  have  a 
better  idea  of  what  conduct  is 
permissible  and  what  is  impermissible. 
Customer  complaints  on  preferential 
access  should  be  minimized. 
Enforcement  efforts  by  the  Commission 
will  be  easier  when  specific  guidelines 
are  available.  Additionally,  to  the  extent 
this  standard  of  conduct  allays  concerns 
about  improper  conduct,  it  could  reduce 
what  information  needs  to  be  posted  on 
the  RIN. 

In  the  event  that  Transmission 
Providers  are  concerned  that  this 
proposal  somehow  will  impede  system 
reliabiUty.  we  invite  them  to  articulate 
their  concerns  in  their  comments  by 
addressing  the  question  below. 

Question  43.  Would  the  Commission's 
proposed  separation  of  functions  jeopardize 
system  reliability?  If  so,  what  other 
mechanism  would  provide  wholesale 
transmission  customers  and  pK>tential 
customers  with  assurance  that  they  would  be 
obtaining  access  to  the  same  information,  at 
the  same  time,  as  that  used  by  transmission 
providers  in  making  their  own  wholesale 
transmission  purchasing  decisions? 

F.  Applicability 

1.  Non-PubUc  Utility  Transmission 
Providers 

As  with  the  requirements  in  the  Open 
Access  NOPR.  the  RINs  requirement 
appUes  only  to  public  utilities.  Issues 
relating  to  potential  gaps  in  the 
provision  of  comparable  open  access  to 
wholesale  transmission  services  or 
access  to  transmission  information  due 
to  the  fact  that  the  requirements  do  not 
apply  to  non-public  utihties  will  be 
addressed  in  the  Open  Access 
rulemaking  proceeding.  Although  the 
RINs  requirements  would  not  apply  to 
non-public  utilities,  the  Commission 
expects  non-pubUc  utilities  to  provide 
comparable  access  to  wholesale 


transmission  information  imder  the 
redpnxnty  provision  in  the  Open 
Access  rule  pro  forma  tariffs. 

In  this  regard,  we  also  note  our 
general  authority  imder  section  311  of 
the  Federal  Power  Act,  16  USC  §  825j 
(1994),  to  secure  information  (and 
conduct  appropriate  investigations) 
concerning,  among  other  things,  the 
transmission  of  electric  energy 
throughout  the  United  States,  regardless 
of  whether  such  transmission  is 
otherwise  subject  to  our  jtirisdiction. 

Question  45.  The  Commission  requests 
comments  on  whether  and  to  what  extent  the 
Commission  should  exerdse  this  statutory 
authority  to  extend  the  RINs  requirements  to 
non-public  utilities  that  own  and/or  control 
facilities  used  for  the  transmission  of  electric 
energy  in  interstate  commerce. 

Question  46.  Should  reciprocity  require 
that  a  non-public  utility  (such  as  a  co-op  or 
publicly-owned  utility)  have  a  RIN? 

2.  Public  UtiUties  Having  No 
Transmission  Facilities  With 
Commercial  Value 

Some  public  utiUties  claim  that  none 
of  their  transmission  faciUties  that  could 
be  used  to  provide  wholesale  service 
has  commercial  value  that  would  justify 
the  burden  and  expense  of  developing 
and  maintaining  a  RIN.  Although  the 
Commission  would  still  require  same- 
time  access  to  wholesale  transmission 
and  ancillary  service  information, 
simpler  means  of  satisfying  this 
requirement  may  be  considered  for 
utilities  with  wholesale  transmission  of 
little  commercial  value. 

Question  47.  In  light  of  the  proposal  in  the 
How  Report  to  use  a  low  cost  Internet-based 
approach,  the  Commission  requests  sf)ecific 
comments  on  circumstances  in  which  the 
RINs  requirements  are  believed  to  be  an 
unnecessary  burden.  Are  there  less 
burdensome  ways  to  meet  the  same-time 
access  requirement  in  circumstances  where 
the  utility's  wholesale  transmission  facilities 
have  little  commercial  value?  What  criteria 
should  the  Commission  use  in  determining 
whether  and  when  to  relax  the  RINs 
requirements? 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA).*o  requires  the  Commission  to 
describe  the  impact  a  proposed  rule 
would  have  on  small  entities  or  to 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  entities  that  would  have  to  comply 
with  the  proposed  rule  are  pubUc 
UtiUties  and  transmitting  utilities  that 
do  not  fall  within  RFA's  definition  of 


"5  U.S.C.  601-612. 
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smaU  entities.*'  Therefc»e,  under 
aecdcm  605(b)  of  RFA„  the  Commission 
hweby  certifies  that  this  proposed  rule 
will  not.  if  prranulgated,  have  a 
significant  economic  Impact  on  small 
entities  within  the  meaning  of  RFA. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required  pkusuant  to  section 
603  of  RFA. 


Commisaian  regulations  require  that 
an  cnvirommental  assessment  or  an 
aovironmental  impadt  statement  be 
fffepared  far  a  Commission  action  th^ 
may  have  a  signiflcai|t  efbct  on  the 
human  environment.^  Although  this 
regulation  does  not  cftrectly  a^ct  any 
physical  transmissio*  fsdUties,  but 
merely  proposes  the  Electronic  posting 
by  computers  of  certain  information 
about  transmission  avaiM>ility  and 
prices,  it  neveitheleaa  is  being  covered 
by  the  environmental  impact  statement 
being  prepared  in  th4  Open  Access 
NCX'R  proceeding  in  DcKicet  Nos. 
RM95-8-000  and  RM94-7-001.  Thus, 
no  separate  environmental  assessment 
or  enviroomental  impact  statement  is 
being  prepared  for  this  proposed  rule. 

VL  iBfannation  CoUedioB  Statemnit 

There  are  approximately  328  public 
utiUties,  including  marketers  and 
wholesale  generetioa  entities.  The 
Commission  estimates  that 
approximately  166  of  these  utilities  own 
and/or  control  facilities  used  for  the 
transmission  of  electtic  energy  in 
interstate  commerce  and  thus  are 
subject  to  this  proposal.  However,  since 
the  operation  of  a  RIN  will  be  closely 
associated  with  control  areas,  we 
assume  that  RINs  will  be  developed  at 
the  control  area  leve^  and  not  by  each 
pubUc  utility  that  oyms  and/or  controls 
interstate  transmission  faciUties.  We 
estimate,  therefore,  tbat  84  respondents 
will  be  reqiiired  to  collect  information. 
We  believe  that  this  estimate  is 
conservative  because  some  regions  are 
likely  to  develop  a  region-wide  RIN  that 
will  cover  more  than  one  control  area. 

Infiirmatioa  Collection  Statement 

Title:  FERC-717,  Real-Time 
Information  Networi^  Standards. 

Action:  Proposed  Collectimi. 

OMB  Control  No:  None. 

Respondents:  Business  or  other  for 
profit,  including  small  business. 


•>  Sm  5  U.S.C  601(3)  a^d  601(6)  and  15  U.S.C 
632(a). 

•iRagulatioiia  hnpleiwititing  National 
Environmental  Policy  Act  Ordar  No.  4S6.  52  FR 
47897  (I>c  17. 1967);  1966-90  Rag*.  Preamblw 
FERC  Stau.  a  Rag*.  1 30.783  (Dm:.  10. 1967) 
[codified  at  18  CFR  Part  380). 


Frequency  of  Responses:  On 
Occasion. 

Necessity  of  the  information:  The 
Notice  of  Proposed  rulemaking  solicits 
public  comments  to  respond  to  the 
uniform  requirements  for  a  Real-time 
infwmation  networic  (RIN)  established 
by  the  Conunission  to  msure 
simultaneous  access  to  informatioa  on 
transmission  service.  The  propoeed 
requirements  were  developed  after 
tedmical  craferences  with  industry  to 
ensure  that  safeguards  are  installed  to 
provide  procediues  and  substantive 
requirements  far  all  parties  seeking 
transmission  service.  These 
requirements  would  support 
arrangements  made  for  wholesale  sales 
and  piuchases  for  third  parties.  PubUc 
utilities  and/or  their  agents  would  give 
competitors  and  other  users  of  the 
transmission  system  access  to  same 
information  available  to  the  public 
utihty  personnel  who  initiate  the 
acquisition  or  disposition  of  power  in 
the  wholesale  market  and  at  the  same 
time.  The  Commissicm  would  use  the 
information  to  monitor  the  networks  to 
ensure  that  potential  piuchasers  of 
transmission  services  obtain  the  services 
on  a  non-discriminatory  basis. 

The  Office  of  Management  and 
Budget's  (OMB)  regulations,"  require 
OMB  to  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  The  information  collection 
requirements  in  the  proposed  rule  will 
be  reported  directly  to  transmiMion 
users  and  will  be  subject  to  sulnequent 
audit  l^  the  Commission.  The 
distribution  of  these  data  will  help  the 
Commission  carry  out  its 
responsibilities  under  Part  II  of  the  FPA. 

"Hie  Commission  is  submitting 
notification  of  this  proposed  rule  to 
OMB.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426 
[Attention  Michael  Miller.  Information 
Services  Division.  (202)  208-1415).  and 
to  the  Office  of  Management  and  Budget 
[Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission  (202) 
395-3087]. 

Vn.  Public  Comment  Procedure 

This  NOPR  gives  notice  of  our 
intention  to  add  Part  37  to  the 
Commission's  Regulations.  As  described 
in  the  discussion  above,  under  this 
proposal  each  Transmission  Provider 
would  be  required  to  create  and 
participate  in  a  RIN,  to  ensure  that 
potential  purchasers  of  transmission 
services  have  access  to  information  to 


enable  th«n  to  obtain  open  access 
transmission  services  on  a  non- 
discriminatory basis  from  the 
Transmission  Provider.  Additionally, 
the  proposal  would  require  pubUc 
utihties  to  comply  with  standards  of 
conduct  designed  to  prevent 
discriminatory  practices  and  affiliate 
abuse. 

Prior  to  taking  final  action  on  this 
proposed  rulemaking,  we  are  inviting 
cunments  from  interested  persons  on  47 
specific  questions  enumerated  in  the 
body  of  this  ordCT  (and  cmnpiled  in 
Attachment  "1").  oa  the  proposed 
templates  in  Appendix  "C"  and.  more 
generally,  on  whether  the  Commission 
should  proceed  to  oromulflate  this 


•»5  CFR  1320.11. 


proposal  as  a  final  rule.  Additionally, 
the  Commission  invites  comments  on 
any  suggested  changes  at  modifications 
to  the  proposal  that  would,  in  the  view 
of  the  ccmunenter.  improve  the 
proposal,  and  if  so.  why.  Moreover,  the 
Commission  is  not  intending  to  allow 
the  filing  of  reply  comments  in  this 
proceeding  and,  therefore,  we  also 
invite  parties  to  discuss  why  poUcy 
options  advocated  by  other  parties  (as 
described  in  the  comments  in 
preparation  for  the  Technical 
Conference,  the  worifdng  group  reports, 
and  in  comments  in  response  to  the 
woridng  group  reports),  should  not  be 
adopted  by  the  Commission. 

Tne  Commission  invites  interested 
persons  to  submit  written  comments  or 
other  information  concerning  this 
proposed  rulemaking  and  the  issues 
identified  above.  All  comments  in 
response  to  this  notice  should  be 
submitted  to  the  Office  of  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  and  should  refer  to  D«3cket  No. 
RM95-9-000.  An  original  and  fourteen 
(14)  copies  of  such  comments  should  be 
filed  with  the  Commission  on  or  before 
[insert  date  45  days  firom  the  date  of 
pubhcation  in  the  Federal  Register]. 
Additionally,  a  copy  of  the  comments 
also  should  be  submitted  to  the 
Commission  on  computer  diskette  in 
WordPerfect  5.1  or  ASCII  format. 

All  written  submissions  to  this  NOPR 
will  be  placed  in  the  public  file  and  will 
be  available  for  public  inspection  in  the 
Commission's  Public  Reference  Room, 
888  First  Street,  NE.,  Washington,  DC 
20426,  during  regular  business  hours. 

List  of  Subjects  in  18  CFR  Part  37 

Real-Time  Information  Netwoiiu. 

By  direction  of  the  Conunission. 
LoisD.CaslMil. 
Secretoiy. 

In  consideration  of  the  foregoing,  the 
Commissicm  proposes  to  amend  Title 


18,  Code  of  Federal  Regulations,  to  add 
a  new  Part  37,  as  set  forth  below. 

PART  37— REAL-TUME  INFORMATION 
NETWORKS  AND  STANDARDS  OF 
CONDUCT  FOR  PUBUC  UTIUTIES 

37.1  Applicability. 

37.2  Pu^MJse. 

37.3  Definitions. 

37.4  Standardization  of  data  sets  and 
communication  protocols. 

37.5  Obligations  of  transmission  providers. 

37.6  Standards  of  conduct. 

37.7  RIN  uses. 

37.8  Information  requirements  for 
transmission  service. 

37.9  Information  to  be  posted  on  a  RIN. 

37.10  Posting  and  updating  information  on 
a  RIN. 

37.11  Posting  of  discounts. 

37.12  Procedure  for  transmission  providers 
to  respond  to  customer  requests  for 
transmission  service. 

37.13  Communicating  denials  of  requests 
for  service  and  curtailments. 

37.14  Auditing  transmission  service 
information. 

37.15  Implementation  schedule  for  rin 
requirements;  phases. 

Authority:  16  U.S.C.  791-«25r.  2601-2645; 
31  use.  9701;  42  U.S.C  7101-7352. 

f37.1    AppHcabtllty. 

This  part  applies  to  any  public  utiUty 
that  owns  and/or  controls  facilities  used 
for  the  transmission  of  electric  energy  in 
interstate  commerce. 

f37,.2    Purpoae. 

The  purpose  of  this  part  is  to  ensure 
that  potential  customers  of  transmission 
service  receive  access  to  information 
that  will  enable  them  to  obtain  open 
access  transmission  service  on  a  non- 
discriminatory basis  from  public 
utiUties  that  own  and/or  control 
facilities  used  for  the  transmission  of 
wholesale  electric  energy  in  interstate 
commerce.  These  rules  require  public 
utiUties  (or  their  agents)  to  create  and 
operate  a  real-time  information  network 
(RIN)  that  gives  competitors  and  other 
users  of  the  transmission  system  access 
to  the  same  information  available  to  the 
pubUc  utiUty  personnel  who  trade  (sell 
or  purchase)  power  in  the  wholesale 
market,  and  at  the  same  time,  so  that 
potential  customers  may  obtain  open 
access  transmission  service  that  is 
comparable  to  that  provided  by 
transmission  owning  pubUc  utiUties  to 
themselves. 

§37^    DennWona. 

(a)  Transmission  Provider  means  any 
pubUc  utiUty  that  owns  and/or  controls 
faciUties  used  for  the  transmission  of 
electric  energy  in  interstate  commerce. 

(b)  Transmission  Customer  means  any 
eUgible  customer  (or  its  designated 


agent)  that  executes  a  service  agreement 
and/or  receives  transmission  service. 

(c)  Responsible  Party  means  the 
Transmission  Provider  or  a  third  party 
to  whom  the  Transmission  Provider  has 
delegated  the  responsibiUty  of  meeting 
the  requirements  of  this  Part. 

(d)  Resellers  means  Transmission 
Customers  who  offer  to  seU 
transmission  capabiUty  they  have 
purchased  to  other  Transmission 
Customers. 

»  (e)  Wholesale  Merchant  Function 
means  the  sale  for  resale  or  purchase  of 
electric  energy  in  interstate  commerce, 
(f)  Affiliate  means: 

(1)  for  any  non-exempt  wholesale 
generator  pubUc  utiUty,  another  person 
which  controls,  is  controlled  by,  or  is 
under  common  control  with  such 
person; 

(2)  for  any  pubUc  utiUty  that  is  an 
exempt  wholesale  generator,  as  defined 
in  section  2(a)(ll)  of  the  PubUc  UtiUty 
Holding  Company  Act  of  1935,  as 
amended. 

§  37.4    Standardization  of  data  sets  and 
communication  protocols. 

(a)  A  pubUc  utility  subject  to  this  Part 
must  provide  access  on  a  RIN  to 
standardized  information  relevant  to  the 
availabiUty  of  transmission  capabiUty. 
prices,  and  other  information  (as 
described  elsewhere  in  this  Part) 
pertaining  to  its  transmission  system:  it 
must  also  provide  the  abiUty  to  display, 
download  and  upload  the  standardized 
information  in  compliance  with 
standardized  procedures  and  protocols. 

(b)  The  standardized  information, 
procedures  and  protocols  are  found  in 
"Standardized  Data  Sets  and 
Communication  Protocols,"  which  can 
be  obtained  from  the  Office  of  PubUc 
Information.  Federal  Energy  Regulatory 
Commission.  888  North  (Dapitol  Street 
NE.  Washington,  DC  20426. 

S37.5    ObHgaaonaofTransmiasion 
ProvMera. 

Each  Transmission  Provider  is 
required  to  provide  for  the  operation  of 
a  RIN,  either  individually  or  joinUy  with 
other  Transmission  Providers,  in 
accordance  with  the  requirements  of 
this  Part. 

§37.6    Standards  of  conduct 

A  pubUc  utiUty  subject  to  this  Part 
must  conduct  its  business  to  conform 
with  the  following  standards: 

(a)  The  employees  of  the  pubUc  utiUty 
that  are  engaged  in  wholesale  merchant 
functions  [i.e.,  wholesale  purchases  and 
sales  for  resale  of  electric  energy  in 
interstate  commerce)  are  prohibited 
from  also  conducting  transmission 
system  operations  and/or  reUabiUty 


functions.  The  employees  of  the  public 
UtiUty  that  are  engaged  in  merchant 
functions  also  are  prohibited  from 
having  preferential  access  to  the  system 
control  center  and  other  faciUties  of  the 
pubUc  utiUty  that  differs  from  the  access 
available  to  other  wholesale 
transmission  customers  or  potential 
wholesale  transmission  customers.  To 
the  maximiun  extent  practicable,  the 
employees  of  the  pubUc  utility  engaged 
in  transmission  system  operations  must 
function  independentiy  of  the 
employees  engaged  in  wholesale 
merchant  functions  and  of  the 
employees  of  any  affiliate  of  the  pubUc 
utility.  Employees  are  not  precluded 
from  transferring  between  departments 
as  long  as  they  do  not  conduct  both 
transmission  system  operations 
functions  and  wholesale  merchant 
functions  or  fiuictions  on  behalf  of  any 
affiliate,  and  as  long  as  these  standards 
of  conduct  are  observed.  Notices  of  any 
employee  transfers  to  or  from 
transmission  system  operations  must  be 
posted  on  the  RIN. 

(b)  When  buying  or  selling  power, 
employees  of  the  pubUc  utility  that  are 
engaged  in  wholesale  merchant 
functions  and  employees  of  any  affiUate 
of  the  pubUc  utiUty  must  rely  upon  the 
same  information  reUed  upon  by  the 
pubUc  utiUty's  wholesale  transmission 
customers  (i.e.,  the  information  posted 
on  the  RIN),  and  must  not  have 
preferential  access  to  any  information 
about  the  pubUc  utiUty's  transmission 
system  that  is  not  available  to  all  users 
of  the  RIN. 

(c)  Employees  of  the  pubUc  utiUty 
that  are  engaged  in  wholesale  merchant 
functions  and  employees  of  any  affiUate 
of  the  public  utility  are  prohibited  from 
obtaining  information  about  the  public 
utiUty's  transmission  system  (including 
information  about  available 
transmission  capabiUty,  price, 
curtailments,  ancillary  services,  etc.) 
through  communications  conducted  off 
the  RD^I  or  through  access  to  information 
not  posted  on  the  RIN. 

(d)  Employees  of  the  pubUc  utiUty 
that  are  engaged  in  transmission  system 
operations  or  reUabiUty  functions  may 
not  disclose  to  employees  engaged  in 
the  wholesale  merchant  function  or  to 
employees  of  any  affiUate  of  the  pubUc 
utility  any  information  concerning  the 
pubUc  utiUty's  transmission  system 
(including  information  received  from 
non-affiliates  or  information  about 
available  transmission  capabiUty,  price, 
curtailments,  anciUary  services,  etc.) 
through  communications  conducted  off 
the  RIN  or  through  access  to  information 
not  posted  on  the  RIN. 

(ej  If  a  pubUc  utiUty  employee  that  is 
engaged  in  transmission  system 
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opoBtiafDS  or  reliability  functions 
provides  infoimatioii  not  contained  on 
the  RIN  to  an  employee  of  the  public 
utility  thai  is  engaged  in  the  merchant 
function  Or  to  an  employee  of  an 
affiliate  of  the  pubho  utility,  the  pubUc 
utility  must  immedistely  post  such 
infonnation  on  the  VfN. 

(flRl)  The  employees  of  the  pubUc 
utility  that  are  en^f^  in  transmission 
system  operations  must  apply  all  tariff 
provisi(ms  relating  te  the  sale  or 
purchase  of  wholesale  transmission 
service  in  a  fair  and  Impartial  manner 
that  treats  all  custooiers  (including  the 
public  utility's  onplbyees  conducting 
wholesale  merchantlunctions  and 
nnployees  of  any  affliate)  alike,  if  these 
provisions  involve  discretion. 

(2)  The  public  utility  must  keep  a  log, 
available  for  after-the-fact  Commission 
audit,  detailing  the  qircumstances  and 
manner  in  which  it  Exercised  its 
discretion  under  any  terms  of  the  tariff. 

(g)  The  employees^  of  the  public  utility 
that  are  engaged  in  transmission  system 
operations  must  striitly  enforce  all  tariff 
provisions  relating  tb  the  sale  or 
purchase  of  wholesale  transmission 
service,  if  these  provisions  do  not 
provide  for  the  use  qf  discretion. 

(h)  llie  pubUc  utility  may  not. 
through  its  tariffs  or  otherwise,  give 
preference  to  wholesale  purchases  cnr 
sales  made  for  itself  or  any  afBliate  over 
the  interests  of  any  dther  wholesale 
customer  in  matters  relating  to  the  sale 
or  ptirchase  of  transmission  service 
(including  issues  of  price,  curtailments, 
schedulii^  priority,  etc.). 

(i)  If  the  public  utility  offers  discoimts 
to  purchases  made  Ci>r  itself  or  fot  any 
affiliate,  then  it  must,  at  the  same  time, 
offer  on  the  KIN  comparable  discounts 
for  «iTniliir  service  tQ  all  transmission 
customers. 

(j)  A  pubUc  utility  must  maintain  its 
books  of  account  and  records  separately 
from  those  of  its  affiliates. 

(k)  Within  60  days  of  publication  of 
the  final  rule  in  the  Federal  Register, 
the  pubUc  utility  mast  file  with  the 
Commission  procedures  that  wiU  enable 
customers  and  the  Commission  to 
determine  that  the  pubUc  utiUty  is  in 
comphance  with  th#  requirements  in 
this  section.  , 


(c)  post,  view,  upload  and  download 
information  regarding  available 
products  and  desired  services; 

(d)  clearly  identify  the  degree  to 
which  their  transmission  service 
requests  and/or  schedules  were  denied 
or  curtailed  relative  to  those  of  their 
competitors;  and 

(e)  obtain  access  in  electronic  format 
information  to  support  available 
transmission  capability  calculations  and 
historical  transmission  service  requests 
and  schedules  for  various  audit  ' 
purposes. 

§  37.8    kihiiiiwlion  requlranMnti  for 


f37.7    RMi 

The  infmmation  posted  on  the  RIN 
must  allow  trananission  customers  to: 

(a)  make  requests  for  transmission 
services  offered  by  Transmission 
Providers  and  the  secondary  market; 

(b)  view  and  dowtiload  in  standard 
formats,  using  standard  protocols, 
necessary  information  regarding  the 
transmission  systeni  to  enable  prudent 
business  decision  niaking; 


(a)  The  RIN  must  support  the  posting 
of  available  transmission  capability  and 
the  processing  of  requests  electronically. 

(b)  The  RIN  must  provide  a 
mechanism  to  enable  Transmission 
Providers  and  Customers  to  promptly 
commimicate  requests  and  responses  to 
buy  and  sell  available  transmission 
capabiUty  offered  under  the 
Transmission  Providers'  tari%. 

(c)  For  requests  for  transmission 
service  to  begin  more  than  one  year 
from  the  date  of  the  request, 
transmission  studies  need  not  be 
performed  to  calculate  ATCs,  see 

§  37.9(a)(1),  until  a  request  for  service  is 
made.  However,  any  planning  or 
specifically  requested  studies  of  the 
transmission  network  performed  by  the 
Transmission  Provider  are  to  be 
available  for  download  on  the  RIN. 
(This  applies  only  to  those  parts  of 
customer-specific  interconnection 
studies  that  relate  to  network  impacts). 

1 37.9    In tonnatkMi  to  be  posted  on  a  RM. 

(a)  Five  major  types  of  information 
must  be  posted  on  the  RIN:  (1)  Available 
Transfer  Capability  (ATC)  and  Total 
Transfer  Capability  (TTC); 

(2)  Transmission  Providers'  and 
Resellers'  Transmission  Service  Product 
Offerings  and  Prices: 

(3)  Transmission  Providers'  and  Third 
Parties'  Ancillary  Service  Product 
Offerings  and  Prices; 

(4)  Specific  Transmission  Service 
Requests/Responses;  and 

(5)  Informal  Transmissirai 
Communications. 

(b)  Infonnation  on  ATC  and  TTC  shall 
be  posted  on  the  RIN  in  accordance  with 
the  following:  (1)  The  Transmission 
Provider  must  inform  all  participants 
simultaneously  in  the  wholesale  market 
of  the  transfer  capability  that  is 
expected  to  be  available  on  transmission 
paths  of  the  Transmission  Provider's 
system  and  each  paths'  total  transfer 
capability.  The  Transmission  Provider 
may  delegate  this  responsibiUty  to  a 
suitable  third  party  who  maintains  that 


Transmission  Providers'  RIN.  such  as  an 
Independent  System  Operator,  a 
Regional  Tramnnission  Group,  or  a 
Regional  Reliability  Coimcil. 

(2)  "Fhe  ATC/TTC  shall  be  calculated 
by  the  Responsible  Party  (the 
Transmission  Provider  or  its  designated 
agent)  according  to  consistently  applied 
industry  practices,  standards  and 
criteria,  or  criteria  referenced  in  the 
Transmission  Provider's  transmission 
tariff. 

(3)  The  amount  of  ATC  posted  shall 
be  that  amount  that  the  Rraponsible 
Party  expects,  in  good  faith,  to  be 
available  on  a  specific  interface  or  Path 
in  a  specific  direction,  based  on 
engineering  analysis  and  other 
infonnation  that  is  available  to  the 
Responsible  Party  at  the  time  of  the 
posting.  ATCs  and  TTCs  as  reqiiired  in 
the  Posting  Schedule  must  be  posted  in 
megawatts. 

(4)  Curtailment  provisions  associated 
with  ATC  must  be  incorporated  in  the 
posting  and  must  be  made  available  to 
all  Transmission  Customers. 

(5)  Transmission  tariffs  provide  an 
application  procedure  for  Transmission 
Customers  to  request  transmission 
service.  At  the  time  of  the  appUcation, 
and  in  accordance  with  the  provisions 
of  those  tariffs,  the  Transmission 
Provider  (or  its  designated  agent)  must 
inform  the  requester  if  the  Transmission 
Fhrovider  can  honor  the  request.  If  not, 
the  Transmission  Provider  must  provide 
an  explanation  of  additional 
information  that  is  needed  to  evaluate 
the  request,  or  identify  prior  pending 
requests  that  prevent  acceptance  of  the 
full  request,  regardless  of  the  posted 
ATC/TTC  values. 

(6)  The  public  utility  must  make  all 
data  used  to  calculate  ATC/TTC 
publicly  available.  This  information 
must  be  available  for  download  on  the 
RIN.  The  Transmission  Provider  must 
identify  in  its  information  supporting  its 
ATC  calculations  the  limiting  element 
and  the  cause  of  the  limit  (e.g.,  thermal, 
voltage,  stability).  Whatever  method  is 
used  to  determine  capability  must  be 
applied  consistently. 

(c)  Information  on  Transmission 
Providers'  and  Resellers'  Transmission 
Service  Product  Offerings  and  Prices 
must  be  posted  on  the  RIN  in 
accordance  with  the  following:  (1) 
Transmission  Providers  and  Resellers 
must  post  the  prices,  terms  and 
conditions  associated  with  the 
transmission  products  that  they  offer  to 
Transmission  Customers.  Transmission 
Providers  must  also  provide  a 
downloadable  file  of  their  complete 
tariff  in  the  format  required  in  the  Open 
Access  rule. 
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(2)  Customers  who  desire  to  resell 
capabiUty  must  post  the  relevant 
information  to  the  same  RIN  node  used 
by  the  primary  provider  irom  whom  the 
customer  piuchased  the  transmission 
capabiUty. 

(3)  If  the  Transmission  Customer 
reseUs  its  rights,  in  whole  or  in  part,  it 
must  promptly  notify  the  Transmission 
Provider,  or  the  Transmission  Provider's 
agent,  of  the  new  owner  of  the  rights, 
any  subdivision  of  these  rights  that  may 
have  occurred,  and  any  changes  in  the 
terms  and  conditions  of  these  rights, 
subject  to  the  terms  and  conditions  of 
the  tariff. 

(d)  Information  on  Transmission 
Providers*  and  Third  Parties'  Ancillary 
Service  Product  Offerings  and  Prices 
must  be  posted  on  the  RIN  in 
accordance  with  the  foUowing:  (1)  To 
the  extent  that  the  final  Open  Access 
rule  requires  that  a  Transmission 
Provider  offer  ancillary  services,  the 
Transmission  Provider  will  post  such 
offers  on  the  RIN. 

(2)  Other  entities  offering  the  same 
ancillary  services  shall  have  a 
comparable  right  to  post  offers  on  the 
RIN. 

(e)  All  requests  for  transmission 
service  must  be  made  on  the  RIN. 
Requests  for  transmission  service  and 
the  responses  to  such  requests  must  be 
consistent  with  the  Transmission 
Provider's  tariff,  the  Federal  Power  Act, 
and  FERC  regulations. 

(f)  RINs  must  permit  the  posting  of 
informal  communications  related  to 
transmission  services.  Postings  made  in 
this  section  carry  no  obUgation  to 
respond  on  the  part  of  any  market 
participant.  These  communications 
include  "want  ads"  and  "other 
communications"  (including  using  the 
RIN  as  a  conference  space  or  to  provide 
messaging  services  between  RIN  users). 

§  37.10    Posting  and  Updating  Infonnation 
on  ttie  RIN. 

(a)  Information  about  ATC/TTC 
posted  on  the  RIN  must  be  updated 
when  transactions  are  scheduled  or  end 
or  as  other  system  conditions  change 
that  significantiy  affect  TTC/ATC. 

(b)  Information  must  be  posted  in 
accordance  with  the  following 
procedures: 

(1)  AU  information  will  be  date/time 
stamped; 

(2)  Finn  (Non-Recallable)  ATC/TTC 
must  be  posted: 

(i)  24  hours  per  day  for  the  next  seven 
days,  updating  the  next  six  days  and 
adding  day  seven  at  a  reasonable  pre- 
specified  time  daily; 

(ii)  On-peak  and  off-peak  each  day,  for 
days  8-30.  updating  the  next  29  days 


and  adding  day  30  at  a  reasonable  pre- 
specifiedtime  daily; 

(iii)  By  month,  both  on  and  off  peak, 
for  next  12  months  updating  the  next  11 
months  and  adding  month  12  on  the 
15th  of  each  month; 

(iv)  Seasonal,  by  year,  for  years  1-10 
(when  planning  and  specially  requested 
transmission  planning  studies  have 
been  done). 

(3)  Non-Firm  (RecaUable)  ATC/TTC 
must  be  posted: 

(i)  24  hoiors  per  day  for  the  next  seven 
days,  updating  the  next  six  days  and 
adding  day  seven  at  a  reasonable  pre- 
specified  time  daily; 

(ii)  On-peak  and  off-peak  each  day,  for 
days  8-30,  updating  the  next  29  days 
and  adding  day  30  at  a  reasonable  pre- 
specified  time  daily; 

(iu)  Longer  term  by  request. 

(4)  Daily  updates  must  be  posted  at 
the  same  universal  time  for  each  RIN. 

fi  37.1 1    Posting  of  discounts. 

A  pubUc  utiUty,  within  24  hoius  of 
agreeing  to  a  discoimt  (as  measiued 
from  when  ATC  must  be  adjusted  in 
response  to  the  transaction),  must  post 
on  the  RIN  and  make  available  for 
download,  information  describing  the 
transaction  (including  price,  quantity, 
and  any  other  relevant  terms  and 
conditicms)  and  shall  keep  such 
infonnation  posted  on  the  RIN  for  at 
least  30  days.  Thereafter,  records  of  the 
transaction  must  be  retained  and  kept 
available  for  after-the-fact  Commission 
audit  as  part  of  the  audit  log  required  in 
section  37.14(e). 

§  37. 1 2    Procedure  for  transmission 
providers  to  respond  to  custonxr  requests 
for  transmission  sarvica. 

The  following  steps  must  be  followed 
in  processing  a  transmission  service 
request,  with  the  time  for  each  step 
specified  in  the  service  tariff: 

(a)  Requester:  Submits  request, 
including  aU  information,  as  required  by 
the  tariff. 

(b)  Provider:  Places  request  in  queue 
and  posts  appUcable  information  to  the 
RIN.  Posts  request  status  and  provides 
time/date  stamps  throughout  the 
process. 

(c)  Provider:  Approves  or  denies 
request  and  provides  reason,  if  denied. 
Posts  result  to  the  RIN.  Tenders  service 
offer. 

(d)  Requester:  Accepts  service  or 
withdraws  request. 

(e)  Provider:  If  service  accepted  by 
Customer,  adjusts  ATC  on  the  RIN. 

(f)  Requester:  Holds  for  scheduling, 
arranges  scheduling,  or  arranges  for 
resale. 


f  37.13    Coiwminicaling  deniala  o( 
requasts  for  sarvica  and  curtanments. 

When  requests  for  service  are  denied 
or  transactions  are  curtailed,  the  RIN 
must  provide  a  mechanism  for 
Transmission  Providers  to  commimicate 
to  transmission  customers: 

(a)  the  reason  those  transactions  could 
not  be  accommodated;  and 

(b)  the  options,  if  any,  for  adjusting 
operation  of  the  system  to  increase 
transfer  capabiUty  in  order  to 
accommodate  those  transactions. 

§37.14    Auditing  Tranamiaaion  Sarvica 
Infonnation. 

(a)  All  RIN  database  transactions  must 
be  automatically  copied,  recorded  in  a 
log  file,  and  date/time  stamped.  If  there 
is  a  question  concerning  a  transmission 
transaction,  the  log  file  may  be 
downloaded  to  identify  the  sequence  of 
events  concerning  the  transaction. 

(b)  Information  on  scheduling 
transmission  service  must  be  recorded 
in  a  log  file  by  the  entity  scheduling  the 
transmission  service  and  must  be 
available  for  download  on  the  RIN  by 
interested  parties. 

(c)  Transmission  Service  Schedules 
must  be  posted  to  the  RIN  within  one 
week  of  the  start  of  the  transmission 
service  schedule  agreed  upon  by  the 
parties,  imless  otherwise  reasonably 
requested  by  a  party  with  a  legitimate 
concern. 

(d)  With  the  exception  of  discounted 
prices  to  its  merchant  functions  or  to  its 
affiUates,  information  about  negotiations 
for  transmission  do  not  have  to  be 
posted  on  the  RIN  unless  an  agreement 
for  transmission  is  reached.  If  an 
agreement  is  reached,  the  identity  of  the 
parties,  to  a  transmission  transaction 
may  be  masked  for  30  days  from  the 
date  when  the  transaction  was  agreed 
upon  by  the  parties. 

(e)  Audit  logs  must  be  available  for 
download  on  RINs  for  90  days  and 
retained  and  available  upon  request  for 
three  years  from  the  date  when  they  are 
first  posted  on  a  RIN. 

§  37.15    Implementation  schedule  for  RIN 
requirements;  phases. 

The  RIN(s)  estabUshed  under  this  part 
may  be  constructed  in  phases,  with  the 
initial  phase  consisting  of  core 
requirements  and  later  phases 
increasing  the  niunber  of  functions, 
efficiency,  and/or  effectiveness  of  the 
RIN.  The  first  phase  requirements  must 
be  implemented  as  of  the  effective  date 
of  the  Open  Access  rule. 

Note:  The  foUowing  attachment  will  not 
ap(>ear  in  the  Code  of  Federal  Regulations. 

Attachment  1 — (Questions  for  Conunent) 

Question  1.  We  seek  conunent  on  whether 
to  continue  to  call  the  information  network 
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a  "RIN"  and,  if  Dot.  wiat  name  should  be 
uMd  in  its  placa. 

Question  2.  What  issues  associated  with 
RIN  standards  would  ^ave  to  be  addressed  if 
in  an  open  access  tranfmission  envixonment 
the  electric  po«ver  indastiy  transitions  to 
regional  pricing.  flow-{»Md  pricing,  or  other 
pricing  models  that  d^peit  from  the  "contract 
path"  approach  presently  used  for  pricing 
electric  transmission  a^rvics?  How  in 
structuring  RIN  stand«ds  can  the 
CommissioD  provide  Ibr  this  contingency? 

Question  3.  The  Caqmussion  requests 
oonunents  on  how  bea|  to  poet  the 
availability  of  networit  transnission  service 
on  the  RIN.  Should  Transmission  Providers 
be  requized  to  post  conservative  estimates  as 
a  preliminary  matter  ^lat  could  be  improved 
with  additional  study?  Is  thoe  an  alternative 
service  concept  that  ia  more  suitable  to 
mnanirmnnnt  than  tha  current  version  of 
network  service? 

Question  4.  The  Co<imissi<m  requests 
comment  on  how  to  develop  a  consistent, 
industry-wide  n»tho()  of  calrailating  ATCy 
TTC 

Question  5.  The  Co«unission  requests 
oommonts  on  ways  to  Tnirrimige  the  burden 
of  ATC  calculations,  while  ensuring  that 
wholesale  transmission  customws  have  the 
information  they  neeci 

Question  6.  The  Cofimissioo  requests 
comment  on  a  standard  format  for  electronic 
submiaaian  of  transmlnion  tariSi  to  the 
Commission. 

Question  7.  The  Coeimissiwi  requests 
comments  on  what  in|armation  about 
curtailments  and  dentils  of  requests  for 
service  should  be  omimunicated  cm  a  RIN. 

Question  8.  What  sfecificatioiu  would  be 
needed  tot  infoimatioii  about  curtailments 
and  denials  of  requesis  for  service  to  be 
posted  in  HTML  dispUys  and  wAt 
specifications  and  foitnats  would  be  needed 
to  standardize  downloadable  files? 

Question  9.  The  Commission  requests 
comment  on  where  oa  the  RIN  offers  by  other 
entities  to  provide  ancillary  service  should  be 
placed.  The  What  Report  states  that  these 
offsrs  should  be  posted  in  the  "Informal 
Transmission  Comnn|nications"  section  of 
the  RIN.  Would  this  {^lace  third  party 
providers  at  a  disadvantaga  relative  to  the 
Transmission  Providar? 

Question  10.  The  Qimmission  requests 
conments  on  how  to  determine  the  costs 
associated  with  posting  ancillary  services  on 
the  RIN. 

Question  11.  With  tegard  to  information 
about  offers  to  provi()e  ancillary  services 
provided  by  an  entity  other  than  the 
Transmission  Providar,  what  specifications 
would  be  needed  for  this  information  to  be 
posted  in  HTML  displays  and  what 
specifications  and  folmats  would  be  needed 
to  standardize  downlbadable  files? 

Question  12.  The  Qommission  requests 
comment  on  whethet  there  is  any  additional 
information  needed  ^bout  ancillary  services 
that  is  not  included  iti  the  list  Is  any 
information  on  the  list  not  needed? 

Question  13.  The  Commission  requests 
comment  on  how  oftan  ancillary  services 

information  should  be  updated. 

Question  14.  The  Qommission  seeks 
conunent  on  whethet  all  transmission 


discounts  should  be  posted  on  the  RIN,  or 
only  those  provided  to  the  Transmission 
Provider  or  its  affiliates.  Also,  if  discounts 
are  to  be  posted,  when  should  this  be  done? 

Question  15.  Regarding  information  on 
affiliate  discoimts,  what  specifications  are 
needed  for  the  information  to  be  posted  in 
HTML  displays  and  What  specifications  and 
formats  are  needed  for  the  downloadable 
files? 

Question  16.  The  Commission  requests 
comments  on  how  the  data  used  in 
calculating  ATC  should  be  formatted.  Should 
it  be  in  free  form  text,  predefined  tables,  or 
comma  delimited  ASCD  files?  If  in  free  form 
text,  should  it  be  in  plain  ASCII  text  or  in.a 
word  fHocessor  format,  such  as  WordPerfsct 
or  Word? 

Question  17.  The  Commission  requests 
comments  on  what  is  the  appropriate  time 
delay  for  making  supporting  information  on 
ATC  available.  Should  the  Commission 
require  specific  formats  for  ATC  suppcnting 
d^?  If  so,  what  should  the  formats  be? 

Question  18.  To  keep  the  amount  of 
information  on  the  RIN  manageable,  the 
Commission  requests  comment  on  whether  it 
is  sufficient  to  provide  information  only 
about  planned  outages  and  return  dates  (for 
both  plaimed  and  forced  outages)  for  those 
system  elements  deemed  to  have  a  direct  and 
significant  impact  on  ATC  and  whether 
posting  this  information  on  the  RDM  would 
cause  any  confidentiality  concerns. 

Question  19.  Since  many  system  elements 
can  impact  the  ATC  of  a  path,  how  should 
"significant  and  direct  impact"  be  defined?  Is 
it  acceptable  to  limit  the  additional 
infixmation  to  thoae  system  elements  for 
which  nomograms,  dnating  tables,  and 
operating  guides  have  been  developed? 

Question  20.  Are  there  any  difficulties, 
technical  or  otherwise,  associated  with 
posting  actual  path  flows  on  the  RIN? 

Question  21.  In  cases  where  ATC  of  a  path 
is  a  function  of  run  status  of  one  or  more 
generators,  is  it  sufficient  to  post  the 
expected  amotmt  and  date  of  changes  to  ATC 
on  the  RIN,  corresponding  to  the  planned 
outage  or  return  dates  of  generators. 
Question  22.  If  operating  guides, 
nomograms,  operating  studies,  and  similar 
infiHmation  are  to  be  made  available  on  the 
RIN  for  download,  would  it  be  logical  to 
expect  that  transmission  customers  will  be 
able  to  deduce  the  run  status  of  those 
generators  which  significantly  and  directly 
impact  ATC  by  obswving  the  changas  to 
ATC? 

Question  23.  The  Commission  requests 
comments  on  how  transmission  studies 
should  be  formatted  for  download  from  the 
RIN.  Should  they  be  in  free  form  ASCII  text, 
or  in  a  word  processor  format,  such  as 
WordPerfect  or  Word? 

Question  24.  The  CiHnmission  requests 
comment  on  what  information  should  be 
considered  conmiercially  sensitive,  the  30- 
day  release  period  proposal,  and  on  how  and 
when  commercially  sensitive  information 
should  be  releesed  to  concerned  parties 
before  the  standard  release  period?  Should 
affiliated  transactions  be  treated  differently? 

Question  25.  The  Conunission  requests 
oonunents  on  how  long  the  implementation 
schedule  should  be  &»  Phase  L 


Question  26.  Does  the  How  Report  define 
HTML  displays  and  downloadable  files  with 
sufficient  clarity  to  permit  public  utilities  to 
implement  Phase  I  such  that  the  downloaded 
files  and  HTML  displays  received  by 
customers  from  each  RIN  have  the  same 
definitions,  etc.?  If  not,  what  clarifications 
are  needed?  Similarly,  are  uploaded  files 
sufficiently  defined  in  the  How  Report? 

Question  27.  The  Commission  invites 
ccmment  generally,  on  the  issues  discussed 
in  Appendix  "C". 

Qumtion  28.  The  Commission  requests 
comments  on  how  to  ensure  that  a  customer 
will  be  able  to  choose  a  browser  and  use  it 
to  access  all  RIN  Nodes. 

Quesdon  29.  The  Commission  requests 
comments  on  the  use  of  28.800  bits  per 
second  in  the  calculation  of  the  minimum 
bandwidth  connection  between  a  RIN  Node 
and  the  Internet  in  the  formula  appearing  in 
the  How  Report 

Question  30.  The  Commission  requests 
comments  on  the  use  of  DUNs  nundiers  to 
identify  RIN  participants. 

Question  31.  The  Commission  requests 
onnments  on  how  to  develop  common 
location  codes  for  the  electric  power 
industry. 

Question  32.  The  Conunission  requests 
comments  on  what  data  compression 
technique  or  techniques  should  be  made 
standard  for  all  RIN  Nodes. 

Question  33.  The  Commission  requests 
conunents  on  whether  the  upload  and 
download  templates  are  sufficiently  specified 
to  be  functional  and  whether  they  are 
sufficiently  specified  to  permit  all  RIN  Nodes 
to  implement  them  in  the  same  way. 

Question  34.  The  Commission  requests 
comments  on  whether  it  should  allow  the 
recovery  of  reasonable  expenses  associated 
with  developing  and  nmning  RINs  by  rolling 
these  costs  into  wholesale  transmission  rates. 
How  should  iaes  associated  with  RIN  usage 
be  calculated  and  recovered? 

Question  35.  The  Commission  requests 
comments  on  whether  it  should  encourage  a 
small  number  of  RIN  Nodes. 

Question  36.  The  Commission  requests 
comments  on  whether  transmission  owning 
utilities  should  be  required,  in  Phase  I,  to 
provide  connections  to  private  networks. 
Question  37.  The  Coinmission  requests 
comments  on  whether  the  follovring  How 
Group  Proposals  are  adequate: 

(1)  Transmission  Service  Information 
Availability:  The  most  recentProvider 
transmission  service  information,  including 
updates  reflecting  power  system  changes, 
shall  be  available  to  all  Customera  within  5 
minutes  of  its  scheduled  posting  time  at  least 
98  percent  of  the  time.  The  remaining  2 
percent  of  the  time  the  transmission  service 
information  shall  be  available  within  10 
minutes  of  its  scheduled  posting  time; 

(2)  Notification  of  Posted  or  Changed 
Transmission  Service  Information: 
Notification  of  transmission  service 
infioimation  posted  ra  changad  by  a  Provider 
shall  be  made  available  within  60  seconds  to 
all  subscribed  Customers  who  are  currently 
connected;  and 

(3)  Acknowledgment  by  the  Transmission 
Sovice  Information  Provider 
Acknowledgment  by  the  trannnission  service 


information  provider  of  the  receipt  of 
Customer  purchase  request/response  requests 
shall  occur  within  1  minute  for  Phase  L  The 
actual  negotiations  and  agreements  on 
purchase  request/response  requests  do  not 
have  time  constraints.  For  Phase  II, 
acknowledgment  shall  occur  within  30 
seconds. 

Question  38.  The  Commission  requests 
comments  on  how  to  redesign  the  download 
templates  in  Appeal  primary  and  secondary 
capacity  can  be  offered  through 
downloadable  files  that  have  the  same 
format  The  Commission  also  requests 
comments  on  how  primary  and  secondary 
capacity  can  be  displayed  in  the  same  tables 
on  a  RIN  Node. 

Question  39.  What  is  the  best  way  to 
handle  the  purchase  request  and  response 
process  when  primary  and  secondary 
capacity  appear  in  the  same  RIN  displays  and 
files? 

Question  40.  The  Cmunission  requests 
comments  on  how  to  determine  the  costs 
associated  with  posting  resales  on  the  RIN? 

Question  41.  Are  the  standards  of  conduct 
proposed  herein  sufficient?  Should  they  be 
modified  in  any  way? 

Question  42.  In  particular,  if  the 
Commission  in  its  final  rule  requires 
functional  unbimdling  of  all  transmission 
from  generation,  how  would  these  standards 
of  conduct  need  to  be  modified?  Would  any 
other  organizational  changes  need  to  be 
made?  Would  any  modifications  be  needed 
with  regard  to  ancillary  services? 

Question  43.  Would  the  Commission's 
proposed  separation  of  functions  jeopardize 
system  raliability?  If  so,  what  other 
mechanism  would  provide  wholesale 
transmission  customers  and  {potential 
customers  with  assurance  that  they  would  be 
obtaining  access  to  the  same  information,  at 
the  same  time,  as  that  used  by  Transmission 
Providers  in  making  their  own  wholesale 
transmission  purchasing  decisions? 

Question  44.  Regarding  information  on 
affiliate  discounts,  what  specifications  are 
needed  for  the  information  to  be  posted  in 
HTML  displays  and  what  specifications  and 
formats  are  needed  for  the  downloadable 
files? 

Question  45.  The  Conunission  requests 
comments  on  whether  and  to  what  extent  the 
Commission  should  exercise  this  statutory 
authority  to  extend  the  RINs  requirements  to 
non-public  utilities'  that  own  and/or  control 
facilities  used  for  the  transmission  of  electric 
energy  in  interstate  conunerce. 

Question  46.  Should  reciprocity  require 
that  a  non-public  utility  (such  as  a  co-op  or 
publicly  owned  utility)  have  a  RIN? 

Question  47.  In  light  of  the  proposal  in  the 
How  Report  to  lise  a  low  cost  Internet-based 
approadi,  the  Commission  requests  specffic 
comments  on  circumstances  in  which  the 
RINs  requirements  are  believed  to  be  an 
tmnecessary  burden.  Are  there  less 
burdensome  ways  to  meet  the  same-time 
access  requirement  in  circimistances  where 
the  utility's  wholesale  transmission  facilities 
have  little  commercial  value?  What  criteria 
should  the  Commission  use  in  determining 


whether  and  when  to  relax  the  RINs 
requirements? 

(FR  Doc.  95-30884  Filed  12-20-95;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

20CFRPart261 
RIN  3220^615 

Finality  of  Decisions  Regarding 
Railroad  Retirement  Annuities 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  hereby  proposes  to  adopt 
regulations  pertaining  to  the  finality  of 
decisions  under  the  Railroad  Retirement 
Act  of  1974  (Act). 

DATES:  Comments  must  be  received  on 
or  before  February  20, 1996. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago.  lUinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Litt.  General  Attorney, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611, 
telephone  (312)  751-4929,  TDD  (312) 
751-4701. 

SUPPLEMENTARY  INFORMATION:  The 
Board's  rules  and  procedures  regarding 
the  finahty  of  decisions  are  presently 
contained  in  Board  Orders,  which  are 
not  readily  available  to  the  public.  The 
Board  Order  regarding  finality  of 
decisions  provides  that  finahty  of 
certain  decisions  is  based  on  a  number 
of  factors;  adjudication  based  on  these 
factors  is  difficult  to  administer.  Also 
the  Board  Order  does  not  contain  any 
time  limits  on  reopening. 

The  proposed  regulation  addresses 
the  finahty  of  benefit  decisions.  This 
proposed  rule  is  similar  to  the 
regulation  of  the  Social  Security 
Administration  (SSA)  entitled 
"Reopening  and  Revising 
Determinations  and  Decisions"  (20  CFR 
404.987-404.996). 

Proposed  §  261.1  describes  who  may 
open  a  final  decision  issued  by  the 
agency.  Proposed  §  261.2  describes 
when  a  final  decision  may  be  reopened. 
All  final  decisions,  except  decisions 
awarding  separation  allowance  liunp 
sum  payments,  may  be  reopened  within 
12  months  of  the  date  of  notice  of  sudi 
decision;  within  3  years  of  the  date  of 
notice  if  new  and  material  evidence  is 
furnished  or  if  there  was  an  adjudicative 
error  not  consistent  with  the  evidence  of 
record  at  the  time  of  adjudication;  or  at 
any  time  imder  the  conditions  set  forth 
in  proposed  §  261.2(c). 


Proposed  §  261 . 3  provides  that  a 
change  of  legal  interpretation  or 
administrative  ruling  upon  which  a 
decision  was  based  is  not  a  basis  for 
reopening. 

Proposed  §  261.4  provides  that  the 
anntiity  beginning  date  will  not  be 
changed  if  the  annuitant  was  later  found 
to  be  engaged  in  compensated  service 
for  an  employer,  as  defined  in  part  202 
of  the  Board's  regulations,  and  the 
annuitant  had  no  basis  for  knowing  that 
he  was  engaged  in  such  service.  This 
section  also  provides  that  the  award  of 
an  annuity  would  not  be  withdrawn  if 
based  upon  incorrect  records  of  service 
where  the  erroneously  credited  service 
months  do  not  exceed  6  months  aiul  the 
annuitant  was  not  at  fault  in  causing  the 
error. 

Proposed  §  261.5  provides  that  a 
decision  may  be  reopened  after  the  1 
year  and  3  year  time  limits  set  frath  in 
§  261.2  of  this  part  if  the  Board  had 
begim  an  investigation  within  those 
time  limits.  However,  if  the  Board  does 
not  diUgently  pursue  the  investigation  it 
will  not  reopen  the  decision  if  the 
decision  was  favorable  to  the  annuitant 

Proposed  §§  261.6-261.8  are 
procedural  and  provide  that  if  a 
decision  is  reopened,  the  annuitant  will 
be  given  notice  and  will  have  a  right  to 
reconsideration  and/or  a  hearing.  Any 
hearing  shall  be  conducted  in 
accordance  with  part  260  of  the  Board's 
regulations  (20  CFR  part  260). 

Proposed  §  261.9  provides  that  if  a 
decision  on  a  claim  is  reopened  it  may 
also  cause  a  reopening  of  a  decision  on 
a  previous  claim  based  upon  the  same 
compensation  record,  even  though  the 
time  limits  for  reopening  a  decision  on 
the  first  claim  have  passed. 

Proposed  §  261.10  provides  that 
where  new  evidence  shows  that  the  date 
of  birth  used  in  the  initial  decision  was 
incorrect  or  where  the  record  of 
compensation  has  been  changed  a 
decision  may  be  revised  even  beyond 
the  time  limits  of  §  261.2  of  this  part  if 
such  reopening  is  favorable  to  the 
aimuitant,  but  any  increase  in  benefits 
payable  as  the  result  of  the  reopening 
shall  be  paid  prospectively  only. 

Finally,  proposed  §261.11  provides 
that  the  three-member  Board  has  the 
discretion  to  reopen  or  not  to  reopen 
any  decision  under  these  regulations. 

The  Labor  Member  of  the  Board 
dissented  from  the  action  of  the  majority 
of  the  Board  approving  this  proposed 
rule.  The  Labor  Member's  reasons  for 
dissenting  from  this  action  are  set  out 
below. 
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Views  of  the  Labor  Monber  of  the 
Board 

Proposed  $  261.2  Would  allow 
unhmited  retroacti^ty  for  reopening 
where  an  overpayment  resulted  from  the 
Board's  failure  to  qqply  a  proper 
reduction  to  the  tier  I  component  of  an 
annuity.  This  same  section  would  allow 
unlimited  retroactiyity  in  cases  where 
an  inconect  decision  results  in 
entitlement  to  an  anpauity  where  if  the 
dedsioa  were  conect  there  would  be  no 
entitlement 

The  Lahtv  Member  contends  that 
failure  to  consider  these  cases  final  after 
a  leasonable  period  of  time  clearly 
defeats  the  purpose  of  developing  an 
administrative  finality  policy.  He  agrees 
that,  where  an  indi^dtul  through 
fraudulent  or  similar  means  causes  an 
incorrect  bmefit  to  be  paid,  the  Board 
should  prmnpdy  take  steps  to  ccHrect 
the  pa3rment  and  c(41ect  die 
overpayment.  However,  in  cases  where 
an  overpayment  has  been  made  due  to 
an  error  on  the  part  of  the  Board  or  the 
boieficiary  and  theie  was  no  intent  at 
deception,  he  fsels  that  a  reasonable 
"statute  of  limitations"  sbould  be  set. 
He  feels  a  more  reasonable  approach 
would  be  to  borrow  a  policy  from  the 
Social  Security  Administration  and 
allow  unlimited  retioactivity  for 
ret^Midng  decision  that  were 
un&vorable  to  a  pa^ty,  but  only  to 
correct  clerical  eirot  or  error  that 
appears  on  the  face  of  the  evidence  that 
was  considered  wh^n  the  determination 
or  decision  was  originally  made.  In  most 
other  cases,  reopenmg  should  be 
limited. 

The  Labor  Member  points  out  that  in 
November  1985  the.  Board  published  a 
proposed  rule  in  the  Federal  Register 
dealing  with  administrative  finatity  (50 
FR  48602,  November  26, 1985).  Several 
months  later,  the  O^ce  of  Managemmt 
and  Budget  submitted  a  letter  to  the 
tben  Chairman  of  the  Board  expressing 
dissatisfection  with  the  proposed  rule 
com{>aring  it  imfavorably  with  SSA's. 

Hie  Labor  Member  interprets  this  as 
a  clear  message  that  the  Board  should 
tailor  its  administrative  finaUty  policy 
to  that  of  SSA's  to  the  extent  possible. 

The  Labor  Member  wants  our 
beneficiaries  to  have  the  security  of 
knowing  that  benefits  that  they  have 
come  to  rely  on  wil|  not  be  suddenly 
taken  away  and  ar^es  that  conforming 
our  administrativefinality  regulations  to 
those  of  SSA's  where  appropriate,  lends 
itself  to  a  true  administrative  finality, 
while  still  maintaining  the  integrity  of 
the  railroad  retirement  system.  He 
thinks  the  proposed  rule  approved  by 
the  majority  of  the  $otfd  bils  to  do  this, 
and  for  this  reason  he  caimot  endorse  it 


UMI 


The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866;  therefore,  no 
r^ulatory  impact  analysis  is  required. 
There  are  no  information  collections 
associated  with  this  rule. 

List  of  Sab|ect8  in  20  CFR  Part  261 

Pensions.  Railroad  employees. 
Railroad  retirement 

For  the  reasons  set  out  in  the 
preamble,  chapter  II  of  title  20  of  the 
Code  of  Federal  Regulations  is  proposed 
to  amended  as  follows: 

1.  Part  261,  Administrative  Finality,  is 
added  to  read  as  follows: 

PART  261— ADMINISTRATIVE 
FINALITY 

Sec 

281.1  Ret^ning  and  revising  decisions. 

261.2  Conditions forraopening. 

261.3  Change  of  legal  interpretation  or 
administntivs  ruling. 

261.4  Decisions  which  shall  not  be 
reopened. 

261.5  Lste  completion  of  timely 
investigation. 

261.6  Notice  of  revised  decision. 

261.7  Effect  of  revised  decision. 

261.8  Time  and  place  to  request  review  of  a 
revised  decision. 

261.9  Finality  of  findings  when  later  claim  is 
filed  on  same  earnings  record. 

261.10  Increase  in  future  benefits  where  time 
period  far  reopening  has  expired. 

261.11  Discretion  of  the  tluee-member  Board 
to  reopen  or  not  to  reopen  a  final 
decision. 

Antbority:  45  U.S.C  23l£ 

f  261.1    Reopeelng  and  revtaJng  deoleiona. 

(a)  This  part  sets  forth  the  Board's 
rules  governing  finality  of  decisions. 
After  the  expiration  of  the  time  limits 
for  review  as  set  forth  in  part  260  of  this 
chapter,  decisions  of  the  agency  may  be 
reopened  and  revised  under  the 
conditions  described  in  this  part,  by  the 
bureau,  office,  or  entity  that  made  the 
earUer  decision  or  by  a  bureau,  office,  or 
other  entity  at  a  higher  level,  which  has 
the  claim  properly  before  it 

(b)  A  final  decision  as  that  term  is 
used  in  this  part  means  any  decision  of 
the  type  listml  in  §  260.1  of  this  chapter 
where  the  time  limits  for  review  as  set 
forth  in  part  260  of  this  diapter  or  in  the 
Railroad  Retirement  Act  have  expired. 

(c)  Reopening  a  final  decision  under 
this  part  means  a  ccmscious 
determination  on  the  part  of  the  agency 
to  reconsider  an  otherwise  final 
decision  for  piirposes  of  revising  that 
decision. 

(d)  New  and  material  evidence  as  that 
phre«e  is  used  in  this  part  means 
evidence  that  may  reasonably  be 


expected  to  affect  a  final  decision, 
which  was  unavailable  to  the  agency  at 
the  time  the  decision  was  made,  and 
which  the  claimant  could  not 
reasonably  have  been  expected  to  have 
submitted  at  that  time. 

1261.2    CondWona  for  leopenlng. 
A  final  dedsicm  may  be  reopened: 

(a)  Within  12  months  of  the  date  or 
the  notice  of  such  decision,  for  any 
reason; 

(b)  Within  three  years  of  the  date  of 
the  notice  of  such  decision,  if  there  is 
new  and  material  evidence  or  there  was 
adjudicative  error  not  consistent  with 
the  evidence  of  record  at  the  time  of 
adjudication;  or 

(c)  At  any  time  if: 

(1)  The  decision  was  obtained  by 
fraud  or  similar  feult; 

(2)  Another  person  files  a  claim  on  the 
same  record  of  compensation  and 
allowance  of  the  claim  adversely  affects 
the  first  claim; 

(3)  A  person  previously  determined  to 
be  dead  on  whose  earnings  record  a 
survivor  annuity  is  based  is  fotmd  to  be 
alive: 

(4)  A  claim  was  denied  because  of  the 
absence  of  proof  of  death  of  the 
employee,  and  the  death  is  later 
established: 

(i)  By  reason  of  an  unexplained 
absence  from  his  or  her  residence  for  a 
period  of  7  years;  or 

(ii)  By  location  or  identification  of  his 
or  her  body; 

(5)  The  Social  Security 
Administration  has  awarded  dupUcate 
benefits  on  the  same  record  of 
compensation; 

(6j  The  decision  was  that  the  claimant 
did  not  have  an  insured  status,  and 
compensation  has  been  credited  to  the 
employee's  record  of  compensation  in 
accordance  with  part  211  of  this 
chapter: 

(i)  To  enter  items  transferred  by  the 
Social  Security  Administration  which 
were  credited  under  the  Social  Security 
Administration  which  were  credited 
imder  the  Social  Security  Act  when  they 
should  have  been  credited  to  the 
employee's  railroad  retirement 
compensation  record;  or 

(ii)  To  conect  an  error  made  in  the 
allocation  of  earnings  to  an  individual 
which,  if  properly  i&ocated.  would 
have  ^ven  him  or  her  an  insured  status 
at  the  time  of  the  decision  and  the 
evidence  of  these  earnings  was  in  the 
possession  of  the  Railroad  Retirement 
Board  or  the  Social  Seouity 
Administration  at  the  time  of  the 
decision; 

(7)  The  decision  found  the  claimant 
entitled  to  an  annuity  or  to  a  Itimp  sum 
payment  based  on  the  earnings  record  of 


a  deceased  person,  and  it  is  later 
established  that: 

(i)  the  claimant  was  convicted  of  a 
felony  or  an  act  in  the  nature  of  a  felony 
for  intentionally  causing  that  person's 
death;  or 

(ii)  If  the  claimant  was  subject  to  the 
juvenile  justice  system,  he  or  she  was 
found  by  a  court  of  competent 
jurisdiction  to  have  intentionally  caused 
that  person's  death  by  committing  an  act 
whidi.  if  committed  by  an  adult,  would 
have  been  considered  a  felony  or  an  act 
in  the  nature  of  a  felony; 

(8)  The  claimant  shows  that  it  is  to  his 
or  her  advantage  to  select  a  later  annuity 
beginning  date  and  refunds,  by  cash 
payment  or  setoff,  past  payments 
applying  to  the  period  prior  to  the  later 
beginning  date,  subject,  however,  to  the 
provisions  of  subpart  D  of  part  217  and 

S  218.9  of  this  chapter; 

(9)  The  decision  is  incorrect  because 
of  a  failure  to  apply  a  reduction,  or  the 
proper  reduction,  to  the  tier  I 
component  of  an  annuity; 

(10)  Except  as  is  provided  in  §  261.4 
of  this  part,  the  decision  is  incorrect  for 
any  reason  and  results  in  entitlement  to 
an  annuity  in  a  case  where  if  the 
decision  were  correct  there  would  be  no 
entitlement. 

(d)  Revision  of  the  amount  or 
payment  of  a  separation  allowance  limip 
sum  amount  pursuant  to  section  6(e)  of 
the  Railroad  Retirement  Act  is  limited  to 
60  days  from  the  date  of  notification  of 
the  award  of  the  separation  allowance 
lump  sum  payment. 

§  261 .3    Change  of  legal  Interpretation  or 
administrative  ruling. 

A  change  of  legal  interpretation  or 
administrative  nding  upon  which  a 
decision  is  based  does  not  render  a 
decision  erroneous  and  does  not 
provide  a  basis  for  reopening. 

$261.4    DecMonawtiich  shall  not  be 
reopened. 

The  following  decisions  shaU  not  be 
reopened: 

(a)  An  award  of  an  annuity  beginning 
date  to  an  applicant  later  found  to  have 
been  in  compensated  service  to  an 
employer  under  part  202  of  this  chapter 
on  that  annuity  begiiming  date  and  who 
is  found  not  to  be  at  fault  in  causing  the 
erroneous  award;  provided,  however, 
that  this  exception  shall  not  operate  to 
permit  payment  of  benefits  for  any 
month  in  which  the  claimant  is  found 
to  be  engaged  in  compensated  service. 

(b)  An  award  of  an  annuity  based  on 
a  subsequenUy  discovered  erroneous 
crediting  of  months  of  service  and 
compensation  to  a  claimant  where: 

(1)  The  loss  of  such  months  of  service 
and  compensation  will  cause  the 


applicant  to  lose  his  or  her  eUgibility  for 
an  annuity  previously  awarded; 

(2)  The  erroneously  credited  months 
of  service  do  not  exceed  six  months;  and 

(3)  The  annuitant  is  found  not  to  be 
at  fault  in  causing  the  erroneous 
crediting. 

(c)  An  erroneous  award  of  an  annuity 
where  the  error  is  no  greater  than  one 
dollar  per  month  per  annuity  affected. 

(d)  An  erroneous  award  of  a  lump 
sum  or  accrued  annuity  payment  where 
the  error  is  no  greater  than  $25.00. 

$281.5    Lata  completion  of  timely 
Investigation. 

(a)  A  decision  may  be  revised  after  the 
applicable  time  period  in  §  261.2(a)  or 

§  261.2(b)  of  tfiis  part  expires  if  Uie 
Railroad  Retirement  Board  begins  an 
investigation  into  whether  to  revise  the 
decision  before  the  applicable  time 
period  expires  and  the  agency  diligentiy 
pursues  the  investigation  to  die 
conclusion.  The  investigation  may  be 
based  on  a  request  by  a  claimant  or  on 
action  by  the  Railroad  Retirement 
Board. 

(b)  Diligently  pursued  for  piuposes  of 
this  section  means  that  in  view  of  the 
facts  and  circumstances  of  a  particular 
case,  the  necessary  action  was 
undertaken  and  carried  out  as  prompUy 
as  the  circumstances  permitted.  Diligent 
pursuit  will  be  presumed  to  have  been 
met  if  the  investigation  is  concluded 
and,  if  necessary,  the  decision  is  revised 
within  6  months  from  the  date  the 
investigation  began. 

(c)  If  the  investigation  is  not  diligenUy 
pursued  to  its  conclusion,  the  decision 
will  be  revised  if  a  revision  is  applicable 
and  if  it  is  favorable  to  the  claimant.  It 
will  not  be  revised  if  it  would  be 
unfavorable  to  the  claimant. 

§261.6    Notice  of  revised  decision. 

(a)  When  a  decision  is  revised,  notice 
of  the  revision  will  be  mailed  to  the 
parties  to  the  decision  at  their  last 
known  address.  The  notice  will  state  the 
basis  for  the  revised  decision  and  the 
effect  of  the  revision.  The  notice  will 
also  inform  the  p>arties  of  the  right  to 
further  review. 

(b)  If  a  hearings  officer  or  the  three- 
member  Board  proposes  to  revise  a 
decision,  and  the  revision  would  be 
based  only  on  evidence  included  in  the 
record  on  which  the  prior  decision  was 
based,  all  parties  will  be  notified  in 
writing  of  the  proposed  action.  If  a 
revised  decision  is  issued  by  a  hearings 
officer,  any  party  may  request  that  it  be 
reviewed  by  the  three-member  Board,  or 
the  three-member  Board  may  review  the 
decision  on  its  own  initiative. 

$261.7    Effect  of  revlasd  decision. 

A  revised  decision  is  binding  imless: 


(a)  The  revised  decision  is 
reconsidered  or  appealed  in  accord  with 
part  260  of  this  chapter; 

(b)  The  three-member  Board  reviews 
the  revised  decision;  or 

(c)  The  revised  decision  is  fiuther 
revised  consistent  with  this  part. 

$261.6   Time  and  piace  to  raqueet  review 
of  a  reviaed  dadaion. 

A  party  to  a  revised  decision  may 
request,  as  appropriate,  further  review 
of  the  decision  in  accordance  with  the 
rules  set  forth  in  part  260  of  this 
chapter. 

$261.9    Finality  of  findings  when  later 
claim  Is  filed  on  same  earnings  record. 

If  two  claims  for  benefits  are  filed  on 
the  same  record  of  compensation, 
.findings  of  fact  made  in  a  decision  in 
the  first  claim  may  be  revised  in 
determining  or  deciding  the  second 
claim,  even  though  the  time  limit  for 
revising  the  findings  made  in  the  fist 
claim  has  passed.  However,  a  finding  in 
connection  with  a  claim  that  a  person 
was  fully  or  currentiy  insured  at  the 
time  of  filing  an  application,  at  the  time 
of  death,  or  any  otiier  pertinent  time, 
may  be  revised  only  under  the 
conditions  stated  in  §  261.2  of  this  part. 

§  261 .10    Increase  In  future  benefits  where 
time  period  for  reopening  has  expired. 

'If,  after  the  time  period  for  reopening 
under  §  261.2(b)  of  this  part  has  expired, 
new  evidence  is  furnished  showing  a 
different  date  of  birth  or  new  evidence 
is  furnished  which  would  cause  a 
correction  in  a  record  of  compensation 
as  provided  for  in  part  211  of  this 
chapter  and,  as  a  result  of  the  new 
evidence,  increased  benefits  would  be 
payable,  the  Board  will  pay  increased 
benefits,  but  only  for  the  months 
following  the  month  the  new  evidence 
is  received. 

§261.11    Discretion  of  the  three  memiwr 
Board  to  reopen  or  not  to  reopen  a  final 
decision. 

In  any  case  in  which  the  three- 
member  Board  may  deem  proper,  the 
Board  may  direct  that  any  decision, 
which  is  otherwise  subject  to  reopening 
under  this  part,  shall  not  be  reopened  or 
direct  that  any  decision,  which  is 
otherwise  not  subject  to  reopening 
imder  this  part,  shall  be  reopened. 

Dated:  December  14, 1995. 

By  authority  of  the  Board. 

For  the  Board 
Beatrice  Ezerski, 
Secretary  to  the  Board. 

(FR  Doc.  95-31059  Filed  12-20-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnif  Adnbiistialion 

21 CFR  Part  101     I 

(DmM  Nw.  f4P-M^  and  •6P-4e41] 


■Q!  Niiviaiit  ConlMit 


Odiar  SpacMc  RacpMkaafMfrta  fof 


r.  Food  and  I)nig  Administration. 
HHS. 
ACnOW;  Piopoaed  ntle. 

SUKMAIIY:  The  Foo^  and  Drug 
Administraticm  (FDJA)  is  proposing  to 
amend  its  ragulatio|t8  on  nutrient 
contmt  claims  and  health  claims  to 
provide  additional  flexibility  in  the  use 
of  these  claims  on  food  products.  These 
changes  are  intended  to  benefit  pubUc 
health  by  encourag^  manufactiuers  to 
use  health  claims  and  nutrient  content 
claims  that  will  assist  consumers  in 
maintaining  a  healthy  diet  The  agency's 
current  regulations  were  issued  in 
January  of  1993  to  implement  the 
Nutrition  Labeling  ^d  Education  Act  of 
1990.  This  document  proposes 
refinements  to  thos^  regulations  to 
allow  additional  sytionyms  for  nutrient 
content  claims  wiUiout  specific 
preclearance  by  the  agency,  permit 
health  claims  on  certain  foods  that  do 
not  currently  quali^  because  they  do 
not  cootain  10  perosnt  of  certain 
required  nutrients.  |)ermit  the  use  of 
shortened  versions  of  authorized  health 
claims  imder  certaiti  circumstances, 
ehminate  some  of  the  required  elements 
for  health  claims,  apd  provide 
additional  guidance  for  petitioners 
seeking  exemption  Ifrom  the 
disqualification  of  $ome  foods  &om 
bearing  a  health  cl^im  because  they 
contain  high  levels  of  certain  nutrients. 
FDA  is  proposing  these  amendments  in 
response  to  petitions  submitted  by  the 
National  Food  Processors  Association 
(NFPA)  and  the  American  Bakers 
Association  (ABA). 

DATiS:  Written  comments  by  March  20, 
1996.  The  agency  i$  proposing  that  any 
final  rules  that  ma)  issue  based  upon 
this  proposal  becoiie  efiiective  on  the 
date  of  puUicatioa 
ADDRESSES:  Writteii  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Dnlg  Administration, 
12420  Parkla%vn  Dr.,  nn.  1-23. 
Rockville.  MD  20867.  301-443-1751. 
FOR  RIRTHER  MFORllATKM  CONTACT:  F. 
Edward  Scaibrough,  Center  for  Food 
SafiBty  and  AppUed  Nutrition  (HFS-2). 


Food  and  Drug  Administration,  200  C 
St  SW.,  Washington.  DC  20204.  202- 
205-4561. 

SUPPLEMEfTTARY  MFORMATKW: 

LBackgroond 

A.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

On  Novembo-  8. 1990,  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Educatiim  Act  of  1900  (the  1990 
unendments)  (Pub.  L.  101-535).  This 
new  law  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  in  a 
number  of  important  wajrs.  Among  the 
more  notable  aspects  of  the  1990 
amendments  were  that  they  confirmed 
FDA's  authority  to  regulate  nutrient 
content  and  health  claims  on  food  labels 
and  in  food  labeling. 

Section  403(r)(l)rA)  of  the  act  (21 
U.S.C  343(r)(l)(A)).  which  was  added 
by  the  1990  amendments,  provides  that 
a  prodxict  is  misbranded  if  it  bears  a 
claim  that  characterizes  the  level  of  a 
nutrient  of  the  type  reqviired  to  be 
included  in  nutrition  labeling  unless  the 
claim  uses  terms  that  are  defined  and 
designated  in  regulations  adopted  by 
FDA  and  is  made  in  accordance  with  all 
other  reg\ilatory  requirements. 
Similarly,  section  403(r)(l)(B)  of  the  act 
provides  that  a  product  is  misbranded  if 
it  bears  a  claim  that  characterizes  the 
relationship  of  a  nutrient  to  a  disease  or 
health-related  condition  unless  the 
claim  is  made  in  accordance  with  the 
requirements  of  the  act. 

Tbe  1990  amendments  instruct  the 
Secretary  of  Health  and  Hiunan  Services 
(the  Secretary)  (and,  by  delegation, 
FDA)  to  issue  regulaticms  defining 
nutrient  content  claims  that  characterize 
levels  of  nutrients  in  food.  The  1990 
amendments  also  instruct  the  Secretary 
(and,  by  delegation,  FDA)  to  issue 
regulations  authorizing  health  claims 
only  if  he  or  she  determines, 

"based  on  the  totality  of  publicly  available 
scientific  evidence  (including  evidence  from 
well-designed  studies  conducted  in  a  manner 
which  is  consistent  with  generally 
recognized  scientific  procedures  and 
principles),  that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to  evaluate 
such  claims,  that  the  claim  is  supported  by 
such  evidence"  (section  403(r)(3)(B)(i)  of  the 
act). 

Section  403(r)(3)(BKii)  and 
(r)(3)(B)(iii)  of  the  act  describe  the 
information  that  must  be  included  in 
any  health  claim  authorized  under  the 
act.  The  act  provides  that  the  claim  shall 
be  an  acciirate  representation  of  the 
significance  of  the  substance  in  ciffecting 
the  disease  or  health-related  condition, 
and  that  it  shall  enable  the  public  to 


comprehend  the  information  and 
imderstand  its  significance  in  the 
context  of  the  total  daily  diet.  Section 
403(r)(4)(A)(i)  of  the  act  also  provides 
that  any  person  may  petition  FDA  to 
issue  a  regulation  authorizing  a  nutrimt 
content  or  health  claim. 

In  addition,  the  1990  amendments 
directed  FDA  to  consider  10  disease- 
nutrient  relationships  as  possible 
subjects  for  health  claims. 


B.  FDA's  Implementation  of  the  1990 
Amendments 

In  the  Federal  Kagialer  of  January  6, 
1993  (58  FR  2066-2941),  FDA  adopted 
final  rules  that  implemented  the  1990 
amendments  to  the  act  Among  those 
final  rules,  §  101.13  sets  out  general 
principles  for  nutrient  content  claims 
and  provides  for  their  use  on  food 
labels.  Other  regulations  in  subpart  D  of 
part  101  (21  CFR  part  101)  estabUsh 
specific  requirements  for  nutrient 
content  claims.  These  regulations  define 
specific  terms  such  as  "free,"  "low," 
"good  soiuce,"  "high,"  "reduced,"  "less 
(or  fewer),"  "more,"  and  "Ught"  or 
"Ute,"  and  establish  values  for  these 
terms  for  various  nutrients.  They  also  ' 
designate  certain  synonyms  that  can  be 
used  in  place  of  these  defined  terms  (58. 
FR  2302).  In  addition.  §  101.69 
estabhshes  procedtires  for  petitioning 
the  agency  to  authorize  additional 
nutrient  content  claims  and  provide  for 
additional  synonyms  which,  if 
authorized,  will  be  Usted  in  the  relevant 
regulations  (§  101.69)  (e.g.,  "extra"  as  a 
synonym  for  "more"). 

FDA  also  adopted  final  rules  that 
implemented  the  health  claims 
provisions  of  the  act  (58  FR  2478). 
Section  101.14  establishes  general 
principles  for  health  claims.  This 
regulation  prescribes  the  circumstances 
in  which  a  substance  is  eUgible  to  be  the 
subject  of  ahealth  claim  (§  101.14(b)). 
sets  forth  the  standard  in  section 
403(r)(3)(B)(i)  of  the  act  as  the  standard 
that  the  agency  will  apply  in  deciding 
whether  to  authorize  a  claim  about  a 
substance-disease  relationship 
(101.14(c)),  sets  forth  general  rules  on 
how  authorized  claims  are  to  be  made 
in  food  labeUng  (§  101.14(d)),  and 
estabhshes  limitations  on  the 
cirtnunstances  in  which  claims  can  be 
made  (§  101.14(e)).  The  agency  also 
adopted  §  101.70,  which  estabUshed  a 
process  for  petitioning  the  agency  to 
authorize  health  claims  about  a 
substance-disease  relationship 
(§  101.70(a))  and  sets  out  the  types  of 
information  that  any  such  petition  must 
include  (§  101.70(f)). 

At  the  same  time,  the  agency 
aimounced  its  decisions  regarding 
health  claims  on  the  10  disease-nutrient 


relationships  specified  in  the  1990 
amendments.  Of  the  10,  FDA  authorized 
health  claims  for  calciiun  and 
osteoporosis  (58  FR  2665):  dietary  hpids 
and  cancer  (58  FR  2787);  sodium  and 
hypertension  (58  FR  2820);  dietary 
satiu^ted  fat  and  cholesterol  and  risk  of 
coronary  heart  disease  (58  FR  2739); 
fiber-containing  grain  products,  fruits, 
and  vegetables  and  cancer  (58  FR  2537); 
fruits,  vegetables,  and  grain  products 
that  contain  fiber,  particularly  soluble 
fiber,  and  risk  of  coronary  heart  disease 
(58  FR  2552);  and  fruits  and  vegetables 
and  cancer  (58  FR  2622).  The 
regulations  on  general  requirements  for 
health  claims  and  on  the  claims 
specified  above  became  effective  May  8, 
1993. 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2066),  FDA  also  issued 
"Food  Labeling  Regulations 
Implementing  the  Nutrition  LabeUng 
and  Education  Act  of  1990;  Opportimity 
for  Comments,"  (the  implementation 
final  rule).  The  implementation  final 
rule  provided  30  days  for  interested 
persons  to  comment  on  technical  issues 
arising  in  any  of  the  final  rules 
implementing  the  1990  amendments.  In 
the  Federal  Register  of  August  18, 1993 
(58  FR  44020  to  44096),  FDA  pubUshed 
technical  amendments  to  the  final  rules 
in  response  to  the  comments  it  received. 

In  the  Federal  Register  of  October  14, 
1993  (58  FR  53254),  FDA  proposed  to 
authorize  the  use  of  a  health  claim  about 
the  relationship  between  folate  and  the 
risk  of  neural  tube  defects  on  the  labels 
or  in  labeling  of  foods  in  conventional 
food  form  and  dietary  supplements. 
This  action  was  in  response  to 
provisions  of  the  1990  amendments  and 
the  Dietary  Supplement  Act  of  1992 
(Pub.  L.  102-571).  In  the  Federal 
Register  of  January  4, 1994  (59  FR  395), 
FDA  announced  that  the  proposed 
regulation  to  authorize  use  of  the  health 
claim  about  the  association  between 
folate  and  neural  tube  defects  in  food 
labeling  was  considered  a  final 
regulation  for  dietary  supplements  of 
vitamins,  minerals,  herbs,  and  other 
similar  nutritional  substances. 

n.  The  Petition  of  the  National  Food 
Processors  Association 

The  National  Food  Processors 
Association  (NFPA)  submitted  a  citizen 
petition  dated  October  25, 1994, 
requesting  initiation  of  rulemaking  for 
the  adoption  of  amendments  to  the 
regulations  governing  nutrient  content 
and  health  claims.  This  petition  was 
assigned  FDA  Docket  No.  94P-0390. 

For  nutrient  content  claims,  NFPA 
requested  specific  amendments  to 
§§  101.13  and  101.65  allowing  use  of 
synonyms  and  impHed  nutrient  content 


claims,  without  FDA  preclearance,  that 
are  understood  by  consumers  to  have 
the  same  meaning  as  a  defined  term, 
where  such  claims  are  made  in 
accordance  with  the  requirements  for 
the  defined  term,  and  the  defined  term 
also  appears  in  the  product's  labeling. 

NFPA  also  requested  several 
amendments  to  the  health  claim 
regulations.  Among  other  changes, 
NFPA  requested  that  FDA  permit  the 
use  of  an  abbreviated  or  impUed  health 
claim  with  a  referral  statement  directing 
consumers  to  the  complete  claim 
elsewhere  in  labeling.  Currently,  all 
required  information  must  appear  in 
one  place  without  other  intervening 
material. 

It  also  requested  that  health  claims  be 
permitted  for  foods  with  levels  of 
nutrients  that  FDA  had  determined 
increase  the  risk  of  other  diseases  to  the 
general  population.  Among  the  general 
requirements  for  health  claims,  FDA 
established  in  §  101.14(a)(5)  levels  of 
total  fat,  saturated  fat,  cholesterol,  and 
sodium  in  a  food  above  which  the  food 
is  disqualified  from  making  a  health 
chiim.  These  are  identified  as 
"disqualifying  nutrient  levels."  In  its 
petition,  NFPA  suggested  that  FDA 
amend  the  regulation  so  that  a  food  with 
a  nutrient  at  a  disquaUfying  level  would 
be  prohibited  bom  making  a  health 
claim  only  if  the  nutrient  is  directly  and 
adversely  associated  with  the  disease  to 
which  the  claim  refers.  Absent  such  an 
association,  NFPA  requested  that  the 
presence  of  a  nutrient  above  a  threshold 
level  not  disquaUfy  a  product  from 
bearing  a  health  claim  but  instead 
require  disclosure  of  that  fact  in 
labelinc. 

Finafiy,  NFPA  requested  an 
amendment  to  §  101.14(e)(6),  which 
prohibits  a  food  in  conventional  food 
form  from  bearing  a  health  claim  luiless 
the  food  contains  10  percent  or  more  of 
the  Reference  Daily  Intake  or  Daily 
Reference  Value  for  vitamin  A,  vitamin 
C,  iron,  calcium,  protein,  or  fiber  per 
reference  amoimt  customarily 
consiuned  before  any  nutrient  addition 
(the  "10  percent  nutrient  contribution 
requirement").  NFPA  requested  that  this 
prohibition  be  replaced  by  a 
requirement  that  any  food  bearing  a 
health  claim  that  refers  to  an  added 
nutrient  disclose  the  fact  of  that  nutrient 
addition  in  labeling. 

FDA  issued  a  letter  on  May  11, 1995. 
granting  most  of  the  requests  to  initiate 
rulemaking  on  the  foregoing  aspects  of 
the  petition  (hereinafter  referred  to  as 
the  May  11. 1995.  letter).  However,  the 
agency  denied  certain  aspects  of  NFPA's 
petition,  including  NFPA's  request  that 
FDA  change  the  levels  in  §  101.14(a)(5) 
bom  disquaUfication  levels  to 


disclosure  levels.  Although  the  agency 
recognized  that  it  has  the  authority 
under  section  403{r)(3)(A)(ii)  of  the  act 
to  exempt  any  claim  from  the 
disqualifying  nutrient  levels  if  it  finds 
that  the  claim  would  "assist  consumers 
in  maintaining  healthy  dietary 
practices,"  the  agency  concluded  that  a 
generic  change  in  its  regulations  would 
not  be  consistent  with  the  underlying 
goals  of  the  NLEA. 

FDA  acknowledged,  however,  that 
disclosure  rather  than  disquaUfication    • 
may  be  appropriate  under  certain 
circumstances.  The  agency  said  it  will 
seek  more  limited  criteria  to  define  the 
conditions  under  which  disclosure 
rather  than  disqualification  could  be 
permitted. 

in.  The  Petition  of  the  American  Bakers 
Association 

A  citizen  petition,  dated  July  27, 
1995,  was  submitted  to  FDA  by  the  ABA 
(Docket  No.  95P-0241/CP  1),  requesting 
that  FDA  amend,  among  other  things, 
the  regulatory  provision  in 
§  101.14(e)(6)  to  pennit  enriched  cereal- 
grain  products  that  conform  to  the 
standards  of  identity  in  part  136, 137,  or 
139  (21  CFR  part  136,  137,  or  139).  and 
bread  that  conforms  to  the  standard  of 
identity  for  enriched  bread  in  §  136.115, 
except  that  it  contains  whole  wheat  or 
other  grain  products  not  permitted 
under  that  standard,  to  bear  health 
claims.  The  peUtion  specifically 
requested  that  FDA  amend 
§  101.14(e)(6)  to  read: 

Except  for  dietary  supplements,  enriched 
grain  products  that  conform  to  a  standard  of 
identity  in  part  136, 137,  or  139,  and  )»ead 
that  conforms  to  the  standard  of  identity  for 
enriched  bread  in  §  136.115,  except  that  it 
contains  whole  wheat  or  other  grain  products 
not  permitted  under  that  standard,  or  where 
provided  for  in  other  regulations  in  part  101, 
subpart  E. 

In  the  alternative,  ABA  suggested  that 
the  agency  expand  the  Ust  of  quaUfying 
nutrients  to  include  complex 
carbohydrates,  niacin,  or  thiamin  or 
allow  the  10  percent  nutrient 
contribution  requirement  to  apply  to  all 
foods  for  which  the  siunmation  of  the 
Daily  Value  of  the  appUcable  nutrients 
is  10  percent  rather  than  requiring  that 
the  10  percent  be  based  on  a  single 
serving. 

Because  of  the  similarities  in  the 
NFPA  and  ABA  petitions  regarding  the 
10  percent  nutrient  contribution  and 
health  claims,  FDA  is  responding  to  part 
of  the  ABA  petition  in  this  docimient, 
which  implements  FDA's  May  11. 1995, 
letter  response  to  the  NFPA  petiUon. 
Other  issues  raised  in  the  ABA  petition 
will  be  handled  separately. 
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IV.  The  Propoaals 

As  the  petitionffl&have  requested,  the 
agency  is  reconsidoing  its  position  on 
several  of  the  issuesiiaised  in  the  NFPA 
and  ABA  petitions.  The  agency  is  well 
within  its  legal  authority  to  reconsider 
the  issues  in  the  NFPA  petition  and 
propose  changes  to  vie  ciurent  food 
labeling  regulations.  "An  agency  may 
always  change  its  mind  and  alter  its 
policies."  (See  Conference  of  State  Bank 
Examiners  v.  Office  of  Thrift 
Supervision,  792  F.  Supp.  837,  845 
PJ).C  1992)).  While  the  burden  is  on 
the  agency  to  justify)  the  change  from  the 
statiis  quo,  that  jusqfication  need  not 
consist  of  an  affirm^ve  demonstration 
that  the  status  quo  i»  wrong.  The  agency 
need  only  supply  "9  reasoned  analysis 
for  the  change."  (Se«  Center  for  Auto 
Safety  V.  Peck.  751  r.2d  1336, 1349 
(D.C  Or  1985)  (dti^g  Motor  Vehicle 
'i4^.  Ass'n  V.  State  Farm  Mutual,  463 
U.S.  29.  41, 103  S.Ct.  2856,  2865-2866 
(1983))).  The  agency  can  justify  its 
departure  from  past  policy  "with 
reference  to  the  objectives  underlying 
statutory  scheme  it  |>urports  to 
construe."  (See  Sirrfnons  v.  LC.C,  829 
F.2d  150, 156  (D.C.  l987)). 

One  of  the  primary  piuposes  of  the 
1990  amendments  was  to  educate 
consiuners  about  heiBlthful  dietary 
practices.  The  legislative  history  states, 
"Health  claims  sup^rted  by  significant 
scientific  agreement  can  reinforce  the 
Surgeon  Gener&l's  rtcommendations 
and  help  Americans  to  maintain  a 
balanced  and  healtiiful  diet"  (Ref.  1). 

If  the  current  regulations  hinder  food 
companies  who  wa|it  to  use  one  of  the 
FDA-authorized  claims,  as  NFPA  has 
alleged,  this  public  health  objective  will 
be  ^strated.  As  th«  agency  has  stated, 
if  valid  health  claims  are  not  being  used, 
"there  is  a  cost  imposed  on  society  in 
that  some  valuable  Information  may  not 
be  conveyed  to  consumers"  (58  FR  2927 
at  2940).  Consumer^  cannot  change  their 
dietary  practicee  if  they  do  not  have  the 
necessary  information. 

The  agency  is  pleiased  that  many  food 
companies  are  using  the  health  claims 
on  the  labels  of  thefr  products.  While 
the  agency  has  not  done  an  extensive 
survey,  FDA  notes  0iat  dozens  of  health 
claims  have  appeared  on  products  such 
as  cereal,  cookies,  frozen  dessert  bars, 
egg  products,  and  frozen  vegetables. 
Nonetheless,  the  agency  is  concerned 
thet  health  claims  are  not  being  used  as 
extensively  as  they -could  be.  despite  the 
fact  that  many  foodb  qualify  for  such 
claims.  J 

FDA  also  notes  tftat  food  companies 
are  submitting  petitions  seeking 
approval  of  new  claims.  Since  the  final 
regulations  have  belen  published,  the 


agency  has  received  two  such  petitions, 
one  regarding  sugar  alcohols  and  dental 
caries  and  one  regarding  oat  products 
and  coronary  heart  disease.  A  proposed 
regulaticm  to  authorize  a  health  claim 
regarding  sugar  alcohols  and  dental 
caries  was  published  in  the  Federal 
RflgMer  on  July  20, 1995  (60  FR  37502) 
(hereinafter  referred  to  as  the  sugar 
alcohols  proposal).  The  agency  expects 
to  complete  in  the  very  near  future  its 
evaluation  of  the  petition  regarding  oat 
products  and  coronary  heart  disease. 

Accordingly,  the  agency  is  proposing 
changes  to  &e  regulations  regarding  the 
use  of  synonyms  for  nutrient  content 
claims,  the  10  percent  nutrient 
contribution  requirement  for  health 
claims,  the  use  of  abbreviated  health 
claims,  the  specific  requirements  for 
individiial  health  claims,  and 
disqualifying  levels  for  health  claims  to 
facilitate  additional  use  of  these  claims. 

A.  Synonyms  in  Nutrient  Content 
Claims 

Section  403(r)(l)(A)  and  (r)(2)  of  the 
act  state  that  claims  that  either  expressly 
or  by  implication  characterize  the  level 
of  a  nutrient  (nutrient  content  claims) 
may  be  made  in  the  label  or  labeling  of 
a  food  only  if  the  characterization  of  the 
level  made  in  the  claim  uses  terms  that 
are  defined  in  regulations  of  the  agency. 
Based  on  these  provisions,  the  agency 
has  defined  expressed  claims  as  any 
direct  statement  about  the  level  (or 
range)  of  a  nutrient  in  the  food 
(§  101.13(b)(1)).  In  addition,  it  has 
defined  implied  claims  as  nutrient 
content  claims  that  describe  the  food  or 
an  ingredient  therein  in  a  manner  that 
suggests  that  a  nutrient  is  absent  or 
present  in  a  certain  amount  (e.g.,  "high 
in  oat  bran")  (§  101.13(b)(2)(i))  or  that 
suggests  that  the  food,  because  of  its 
nutrient  content,  may  be  useful  in 
maintaining  healthy  dietary  practices^ 
and  is  made  in  association  with  an 
expressed  claim  or  statement  about  a 
nutrient  (eg.,  "healthy,  contains  3 
grams  of  fat")  (§  101.13(b)(2)(ii)). 

The  agency  has  specifically  defined  a 
number  of  expressed  nutrient  content 
claims  ("free,"  "low,"  "reduced." 
"light,"  "good  source,"  "high,"  and 
"more")  and  provided  for  their 
synonyms,  e.g.,  "no,"  "little." 
"contains,"  and  "rich  in."  The  agency 
also  provided  for  certain  implied 
nutrient  content  claims  (§  101.65(c)  and 
(d)).  Finally,  the  agency  has  defined  the 
implied  nutrient  content  claim 
"healthy"  (§  101.65(d)(2)). 

The  agency  considered  the  use  of 
additional  synonyms  for  the  defined 
terms  in  the  1993  nutrient  content 
claims  fijial  rule  (58  FR  2302  at  2320). 
At  that  time  the  agency  provided  for  a 


limited  number  of  specific  synonyms 
and  declined  to  provide  for  either  long*~ 
lists  of  synonyms  or  conditions  for  use 
of  unevaluated  terms.  The  agency 
concluded  that  permitting  additional 
synonyms  to  be  used  in  conjunction 
with  either  a  defined  claim  or  a 
disclosure  statement  explaining  the 
synonym's  intended  meaning  would  not 
assist  consumers  in  maintaining  healthy 
dietary  practices  (58  FR  2302  at  2320). 
The  agency  stated  that  there  is  no 
provision  in  the  act  that  allows  for  the 
use  of  undefined  synonyms  in  the 
absence  of  action  by  the  agency. 
Because  of  time  constraints,  in 
developing  the  final  regulations  FDA 
was  imable  to  fiilly  study  the  suggested 
schemes  for  use  of  terms  without 
preclearance  to  determine  whether  a 
scheme  could  be  devised  that  would 
constitute  approval  by  the  agency 
without  preclearance  of  each  term. 
The  agency  also  considered  but 
rejected  (58  FR  2302  at  2373)  the 
suggestion  that  implied  claims  that  are 
defined  on  the  label  be  permitted.  The 
agency  did  provide  for  certain  implied 
claims  on  products  that  meet  the 
definition  for  certain  expressed  claims 
and  gave  specific  examples  of  some  of 
these  claims  in  the  preamble  (58  FR 
2302  at  2374)  and  in  the  regulations 
(§  101.65(c)(3))  (e.g.,  "high  in  oat  bran" 
for  foods  that  are  a  good  source  of  fiber; 
"no  oil"  for  fet  free  foods). 

In  the  October  25, 1994,  petition,  as 
■  stated  above,  NFPA  requested  that  the 
agency  reconsider  allowing  synonyms 
and  implied  nutrient  content  claims  to 
be  used  without  FDA  preclearance 
under  certain  circumstances.  NFPA 
maintained  that  FDA's  strict 
interpretation  and  application  of  the 
1990  amendments  totally  frustrated  the 
achievement  of  the  various  statutory 
goals  of  improving  consumer  education 
about  diet  and  health  and  thereby 
reducing  the  incidence  of  diet-related 
diseases. 

NFPA  argued  that,  because  the 
regulations  sharply  limit  the 
terminology  that  can  be  used  to  make 
nutrient  content  claims  for  food 
products  and  require  "premarket 
clearance"  of  terminology  that  FDA  has 
not  specifically  authorized  by 
regulation,  the  regulations  ban  a  host  of 
truthful  and  nonmisleading  labeling 
statements.  The  petitioner  requested 
that  FDA  propose  amendments  that 
would  permit  nonmisleading  terms  or 
statements  that  are  reasonably 
imderstood  by  consiuners  to  be 
synonyms  of  a  term  defined  in  subpart 
D  of  part  101  to  be  used  in  product 
labeling  when  the  defined  term  also  is 
used  in  the  labeling.  Requesting  similar 
amendments  for  implied  claims,  NFPA 
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stated  that  such  amendments  would 
ensure  that  claims  characterizing  the 
level  of  a  nutrient  in  a  food  are  truthful 
and  nonmisleading  but  would  give 
manufacturers  greater  freedom  to 
construct  such  labeling  messages 
creatively. 

In  its  May  11, 1995,  response,  FDA 
recognized  that  there  may  be  some  merit 
to  the  argimient  that  more  latitude  in  the 
use  of  truthful,  nonmisleading  nutrient 
content  claims  may  assist  consumers  in 
maintaining  healthy  dietary  practices 
because  greater  flexibility  would 
provide  the  food  industry  with  an 
increased  incentive  to  develop  more 
healthful  products.  Permitting 
synonyms  for  defined  terms  to  be  used 
on  product  labels  without  specific 
authorization  for  the  particular 
synonyms  has  the  potential  to  provide 
the  industry  with  a  greater  variety  of 
ways  to  convey  nutrient  infonnation  to 
the  consumer  because  the  nutrient 
content  claims  on  the  label  would  not 
be  restricted  to  a  finite  list  of  terms  that 
can  only  be  expanded  by  filing  an 
appropriate  petition.  This  approach 
could  facilitate  the  industry's  efforts  to 
arrive  at  terms  that  not  only 
appropriately  describe  the  nutrient  level 
in  a  food  but  also  effectively  catch  the 
attenticm  of  the  consumer. 

In  its  May  11, 1995,  letter,  the  agency 
noted  that  while  a  plethora  of 
imcontroUed  terms  would  confuse 
consimiers  by  diminishing  the 
usefulness  of  clearly  defined  and 
limited  terms,  NFPA's  "anchoring" 
concept,  if  properly  implemented,  could 
offer  the  possibility  of  increasing  the 
available  terms  without  confusing 
consumers.  The  agency  stated  that  it 
was  granting  NFPA's  petition  to  initiate 
rulemaking  on  the  use  of  additional 
synonyms  anchored  to  specifically 
authorized  terms. 

Consequently,  the  agency  is  proposing 
to  add  new  paragraph  (r)  to  §  101.13, 
which  provides  that  synonyms  may  be 
used  in  labeling  in  accordance  vdth  one 
of  two  provisions.  First,  proposed 
§  101.13(r)(l)  reflects  die  fact  tiiat  a  term 
may  be  used  as  a  synonym  when  the 
agency  has  specifically  listed  it  as  a 
synonym  for  a  defined  term  in  one  of 
the  regulations  listing  authorized 
nutrient  content  claims  in  subpart  D  of 
part  101  ("listed  synonym").  FDA 
included  a  number  of  synonyms  in  the 
regulation  that  it  adopted  as  part  of  the 
1993  nutrient  content  claims  final  rule. 
It  has  also  adopted  synonyms  as  a  residt 
of  a  petition  filed  in  accordance  with 
§  101.69(n).  Additional  synonyms  may 
be  added  to  FDA's  regulations  following 
this  procedure.  Second,  FDA  is 
proposing  in  §  101.13{r)(2)  to  authorize 
the  use  of  synonyms  that  are  not 


specifically  listed  by  name  in  the 
regulations  in  subpart  D  of  part  101,  part 
105,  or  part  107  (21  CFR  part  105  or  part 
107)  ("unlisted  synonyms")  but  are  used 
in  labeling  in  accordance  with  the 
labeling  requirements  set  out  in  this 
provision. 

Specifically,  in  §  101.13(r)(2),  the 
agency  is  proposing  a  number  of 
requirements  to  ensure  that  the  use  of 
imlisted  synonjmis  will  not  confuse  or 
mislead  consumers.  In  particidar,  FDA 
is  proposing  in  §  101.13(r)(2)(i)  to 
require  that  an  unlisted  term  be 
reasonably  understood  by  consiuners  to 
be  a  synonym  of  a  term  defined  in 
subpart  D  of  part  101,  part  105,  or  part 
107.  Such  an  understanding  is  necessary 
because  the  agency  has,  for  example, 
defined  the  terms  "high"  and  "good 
source"  to  represent  two  different  levels 
of  a  nutrient. 

Consumers  can  reasonably  be 
expected  to  understand  that  "without 
any  [nutrient]"  is  the  same  as  "free  of 
[nutrient],"  and  that  "not  much"  of  a 
nutrient  is,  in  common  usage, 
synonymous  with  "low"  for  that 
nutrient  since  "not  much"  implies  that 
some  but  not  a  lot  of  the  nutrient  is 
present.  Other  "sjmonyms"  however, 
may  not  be  so  clear.  It  is  important, 
therefore,  that  the  use  of  unlisted 
synonyms  that  FDA  is  proposing  to 
authorize  under  §  101.13(r)(2)  be  clear 
and  unambiguous  to  consumers 
regarding  the  levels  to  which  they 
apply.  Without  such  clarity,  consumers 
may  be  confused  as  to  the  nutrient 
content  of  the  food  bearing  the  claim. 
Thus,  regardless  of  the  prominent  use  of 
a  listed  term  or  other  explanatory 
information  discussed  below,  terms  that 
are  not  clearly  understood  by  consumers 
to  be  synonymous  with  specific  listed 
terms  may  still  be  misleading  and 
misbrand  the  food  under  both  section 
403(a)  and  section  403(r)(l)(A)  of  the 
act. 

Further,  the  agency  is  concerned  that 
different  manufacturers  might  use  the 
same  term  but  anchor  it  to  different 
nutrient  content  claims.  For  example 
"plenty  of  fiber"  might  be  anchored  to 
"good  source"  on  one  product  label  and 
"high"  on  another.  In  this  event,  the 
agency  reserves  the  right  to  call  for 
petitions  to  define  the  term  by 
regulation  or  to  define  the  term  on  its 
own  initiative. 

The  agency  agrees  with  NFPA  that,  in 
addition  to  considering  the  words  of  the 
individual  claim,  it  is  important  to 
consider  the  meaning  of  die  unlisted 
synonym  in  the  context  of  the  entire 
product  label.  It  is  possible,  for  instance, 
that  other  statements  such  as  other 
nutrient  content  claims  on  the  label  or 
in  labeling  could  establish  a  context  in 


which  the  imlisted  synonym  would  be 
misleading.  Section  403(a)  of  the  act 
states  that  a  food  is  misbranded  if  it 
bears  any  labeling  statement  that  is  false 
or  misleading  in  any  particular. 
Therefore,  proposed  §  101.13(r)(2)(i) 
requires  that  the  unlisted  synonym  not 
be  misleading  in  the  context  of  the 
entire  label. 

The  agency  seeks  comments  as  to 
whether  further  requirements  should  be 
imposed  to  ensure  that  an  unlisted  term 
is  truly  synonymous  with  a  listed  term. 
For  example,  FDA  seeks  comments  as  to 
whether  it  should  require  companies  to 
have  data  in  their  files  demonstrating 
that  consumers  understand  the  unlisted 
term  to  be  synonymous  with  the  listed 
term  in  question  as  a  condition  for  the 
use  of  the  unlisted  terms.  In  addition, 
the  agency  seeks  comments  on  why.  if 
it  includes  such  a  requirement,  it  should 
not  also  require  that  such  data  be 
available  for  review  by  regulatory 
officials. 

As  stated  above,  for  any  term  used  as 
a  synonym  authorized  under  proposed 
§  101.13(r)(2)  not  to  be  misleading,  the 
defined  term  for  which  it  purports  to  be 
a  synonym  would  have  to  be  clear  to  the 
consumer.  Proposed  §  101.13(r)(2)(ii)(A) 
will  require  that  the  listed  term  appear 
prominently  and  conspicuously  on  the 

Proposed  §  101.13(r)(2)(ii)(A)(I) 
requires  the  listed  term  appear 
immediately  adjacent  to  (with  no 
intervening  material)  the  most 
prominent  (as  defined  in 
§  101.13(j)(2)(iii))  use  of  the  unlisted 
synonym.  The  agency  tentatively 
concludes  that  having  a  listed  term 
immediately  adjacent  to  the  most 
prominent  use  of  each  such  unlisted 
sjTionym  will  help  to  ensure  that 
consumers  understand  the  claim  that  is 
being  made  and  thus  to  ascertain  the 
level  of  the  nutrient  that  the  food 
purports  to  contain. 

The  agency  tentatively  concludes  that 
it  is  not  sufficient  for  the  listed  term  to 
appear  an)rwhere  on  the  label,  as 
suggested  in  the  NFPA  petition.  Such  a 
scheme  would  not  guarantee  that  the 
unlisted  synonym  is  read  in  conjunction 
with  a  listed  term  and  would  hinder  the 
consumer  from  ascertaining  the  level  of 
the  nutrient  that  the  food  purports  to 
have.  For  example,  with  such  a 
provision,  the  unlisted  synonym 
authorized  under  §  101.13(r)(2)  could  be 
very  large  and  prominent,  and  the  Usted 
term  could  be  a  part  of  the  fine  print 
(i.e..  in  small  print  that  is  in  sentence  or 
paragraph  form  elsewhere  on  the  label). 
Although  such  defining  information 
may  be  read  by  consumers  at  some 
point,  it  would  be  unlikely  to  be  fully 
read  and  comprehended  at  the  same 
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time  as  the  unlisted  term  and  thus 
would  not  make  clear  to  the  consumer 
that  the  two  statements  are 
synonymous. 

The  agency's  proposal  is  consistent 
with  section  403(0  of  the  act  which 
deems  a  food  to  be  misbranded  if  any 
word,  statement,  or  other  information 
required  by  the  act  to  appear  on  the 
label  or  labeling  is  not  prominently 
placed  with  sudi  conspicuousness  (as 
compared  with  other  words,  statements, 
designs,  or  device#,  in  the  labeling)  and 
in  such  terms  as  to  render  it  likely  to  be 
read  and  imdersto^  by  the  ordinary 
individual  under  Qustomary  conditions 
of  purdiaae  and  use.  Section  403(f)  of 
the  act  necessitatef  placement  of  the 
listed  tenn  on  the  UumI  so  that  it  is 
likely  to  be  read  aAd  understood,  and 
theroby  to  eliminate  any  ambiguity  as  to 
the  meaning  of  thd  unlisted  synonym. 
Allowing  the  Usted  term  to  be  anywhere 
on  the  l»)el  that  the  manufacturer 
chooses  would  not  ensure  that  this 
requirement  is  met 

There  are  a  numjber  of  precedents  for 
requiring  clarifying  information  in 
labeling  to  be  adja^t  to  the  text  that 
it  clarifies.  For  example,  §  101.3(e) 
requires  that  the  woitl  "imitation" 
precede  the  name  of  the  food  imitated; 
the  term  "artifidal"  is  required  by 
§  101.22(i)(l)(i).  (i)(l)(ii),  and  (i)(3)  to  be 
adjacent  to  the  naye  of  the  flavor,  and 
§  102.5(bM2)  (21  (7R  102.5(b)(2)) 
requires  that  if  thd  percentage  of  a 
characterizing  ingredient  is  reqiiired  to 
be  included  in  ths  common  or  usual 
name  of  the  food,  it  must  be  adjacent  to 
the  name  of  the  fbtxl.  Further,  several 
aspects  of  the  nutrient  content  claims 
regulations  require  that,  clarifying 
statements  such  as  the  referral 
statement,  "See  [side]  panel  for 
nutrition  information"  (§  101.13(g));  the 
disclosiire  statement,  "See  [side]  panel 
for  information  afabut  [sodium]  and 
other  nutiients"  (i  101.13(h)):  the 
percentage  leducuon  and  identity  of  the 
reference  food  for  a  relative  claim 
(S  101.14(j)(2)(ii));  and  other  clarifying 
infcHmation  about  the  food  in  relation  to 
the  claim,  e.g..  §  I01.13(i)(2)  and  (p)(2], 
be  immediately  adjacent  to  the  claim  to 
which  the  statement  pertains. 

As  with  accompanying  information 
for  relative  claims  (i.e.,  percent 
reduction  in  the  nutrient  and  identity  of 
the  reference  food  (§  101.13(j)(2)(i) 
through  (j)(2)(iii)),  the  agency  considers 
the  presence  of  a  listed  term  to  be 
necessary  to  ensure  that  the  claim  is 
imderstood  by,  and  is  not  misleading  to, 
consumers.  However,  as  with 
accompanying  inlormation,  it 
recognizes  that  to  Irequire  that  this 
information  be  included  each  time  an 
imlisted  synonym  is  used  may 


overburden  the  label.  Ck>nsequently,  as 
with  relative  claims,  the  agency  is 
proposing  to  require  only  that  the 
defined  term  or  Usted  synonym  be 
placed  immediately  adjacent  to  the  most 
prominent  declaratidu  of  each  imlisted 
synonym.  Because  of  the  similar 
purposes  of  the  two  requirements,  the 
agency  believes  that  the  provisions  in 
§  101.1(i)(2Miii)  for  determining  the 
order  of  prominence  of  relative  claims 
are  also  appropriate  for  determining  the 
order  of  prominence  of  presentations  of 
an  imlisted  synonym.  The  order  of 
prominence  for  relative  claims  is:  (1)  A 
claim  on  the  principal  display  panel 
adjacent  to  the  statement  of  identity,  (2) 
a  claim  elsewhere  on  the  principal 
display  panel,  (3)  a  claim  on  the 
information  panel,  or  (4)  a  claim 
elsewhere  on  the  label  or  labeling. 

The  agency  is  proposing  in 
§  101.13(r)(2)(u)(A)(2)  that  the  listed 
term  be  at  least  half  as  prominent  as  the 
unlisted  synonym.  If  it  adopts  these 
changes,  FDA  will  evaluate  prominence 
using  type  size,  style,  and  color.  In  the 
past,  FDA  has  required  certain  clarifying 
information  to  be  in  type  at  least  half 
the  size  of  that  of  the  statement  it  is 
clarifying.  For  example,  when  the  term 
"light"  is  used  to  describe  a  physical  or 
organoleptic  property  of  a  food  (e.g., 
"Ught  in  color"),  the  clarifying 
information  "in  color"  is  required  to  be 
at  least  half  the  type  size  as  the  word 
"li^t"  (§  101.56(e)(2)).  Similarly,  when 
the  term  "Ught"  is  used  on  a  ineial  type 
product  to  describe  a  nutrient  reduction, 
a  clarifying  statement  as  to  whether  the 
food  is  "low  in  calories"  or  "low  in  &t" 
is  required  and  must  be  at  least  half  the 
size  of  the  term  "light" 
(§  101.56(d)(l)(ii)).  Further.  §  102.5 
reqiiires  that  the  percentage  declaration 
of  a  characterizing  ingredient  or 
component  be  no  less  than  half  the 
hei^t  of  the  largest  type  appearing  in 
the  common  or  usual  name  when  it  has 
a  material  bearing  on  the  nature  of  the 
prodiurt.  Further,  this  information  must 
appear  in.  bold-faced  type.  As  a  final 
example,  $  101.13(f)  requires  that  any 
nutrient  content  claim  not  be  more  than 
two  times  larger  than,  and  not  tmduly 
prominent  in  type  style  compared  to, 
the  statement  of  identity.  All  of  these 
provisions  are  examples  of  requirements 
where  clarifying  information  must  be  at 
least  half  as  large  or  prominent  as  the 
statement  that  it  is  clarifying. 

FDA  is  proposing  section 
101.13(r)U)(ii)(A)(l)  and  (r)(2)(il)(A)(2) 
to  ensure  that  the  combination  of 
unlisted  and  Usted  terms  that  appear  on 
a  food  fabel  are  understood  by 
consumers  to  be  making  a  sii^le  claim.  ? 
This  imderstanding  is  crucial  becaiise 
the  act  requires  that  a  nutrient  content 


claim  be  made  "only  if  the 
characterization  of  the  level  made  in  the 
claim  uses  terms  which  are  defined  in 
regulations  *  •  *."  (Section 
403(r)(2)(A)(i)  of  the  act  (emphasis 
added).)  In  its  petition,  NFPA  argues 
that  there  is  nothing  in  the  act  that 
defines  a  claim  to  mean  individual  fabel 
statements — as  opposed  to  the  overall 
message  conveyed  by  labeling  for  a 
product  The  petition  stated  Uiat,  in 
NFPA's  view,  a  "claim"  is  properly 
viewed  under  the  statute  as  referring  to 
the  message  about  the  level  of  a 
particular  nutrient  in  the  food  conveyed 
in  the  context  of  the  entire  product 
labeling.  NFPA  maintained  that,  while 
the  labeling  should  include  terms 
defined  by  FDA,  other  synonyms  or 
implied  statements  concerning  the 
nutrient  should  be  viewed  as 
components  of  the  single  fabeling  claim. 
FDA  tentatively  concludes  that  the  use 
of  unlisted  synonyms  in  the  manner 
proposed  will  ensure  that  consumers 
understand  them  to  be  pari  of  a  single 
nutrient  content  claim  that  uses  terms 
defined  by  regufation.  As  stated  in  its 
Nfoy  11, 1995,  letter  to  NFPA,  however, 
the  agency  cannot  finalize  this  rule 
unless  it  receives  evidence 
demonstrating  that  consumers 
understand  the  terms  used  in  this  way. 

FDA  also  recognizes  that  there  may  be 
some  labels  on  which  the  listed  term  is 
significantly  more  prominent  than  an 
unlisted  synonym.  This  would  be  the 
case,  for  example,  if  the  Usted  term  was 
made  in  a  "burst"  or  in  the  statement  of 
identity  and  the  unlisted  synonym  was 
used  in  a  paragraph  in  anaUer  sized 
t3rpe.  Such  usage  might  occur  if  a 
manufactiirer  wanted  to  use  a  variety  of 
ways  to  express  the  level  of  a  nutrient 
in  a  discussion  about  the  food.  The 
agency  tentatively  finds  that,  in  this 
case,  die  level  of  the  nutrient  described 
by  the  listed  term  would  be  clearly 
understood,  and  additional  clarification 
next  to  the  smaller  print  on  the  same 
label  would  not  be  necessary.  Therefore. 
FDA  is  proposing  in  §  101.13(r)(2)(ii)(B) 
that  if  the  listed  term  is  more  than  twice 
as  prominent  on  a  label  as  the  listed 
synonym,  such  that  the  claimed  nutrient 
level  is  clearly  understood,  e.g.,  a  bold 
faced  Usted  term  versus  an  unlisted 
sjmonym  used  only  in  a  paragraph  in 
smaUer  sized  type,  the  Usted  need  not 
.  be  placed  adjacent  to  the  unlisted 
synonym.  The  agency  requests  comment 
on  whether  this  approach  is  consistent 
with  a  nonmisfaadhig  label. 

The  agency  is  also  providing  in 
proposed  §  10t.l3(r)(2)(iv)  that  a  listed 
term  may  not  be  used  with  an  imUsted 
synonym  to  form  a  new  term,  e.g.,  extra 
low,  extra  high,  especially  good  source, 
or  great  soiiroe.  In  its  review  of  food 


labels  before  the  passage  of  the  1990 
amendments,  the  Institute  of  Medicine 
(lOM)  stated  that  consimiers  were 
confused  by  the  plethora  of  terms  on 
food  labels  and  recommended  that 
definitions  of  nutrient  levels  for  label 
claims  be  severely  restricted  (Ref.  2). 
The  lOM  recommended  that  foiu-  levels 
be  defined  for  expUdt  claims:  Low,  very 
low,  high  and  very  high  or  their 
equivalents.  The  agency  has  essentially 
done  just  that  in  defining,  "low,"  "free," 
"good  source"  and  "high."  With  the  use 
of  luilisted  synonyms,  the  agency  is 
concerned  that  there  may  be  instances 
when  the  use  of  unapproved  modifiers 
for  these  terms  (e.g..  "extra  low,"  "extra 
high,"  "especially  good  source,"  "great 
sotuice")  would  confuse  consiuners  by 
imjustifiably  suggesting  that  there  is  a 
distinction  between  the  Usted  term  with 
and  without  the  modifier.  To  avoid  this 
confusion,  the  agency  tentatively 
concludes  that  it  is  necessary  to  prohibit 
the  use  of  claims  that  consist  of  a  term 
that  modifies  an  existing  Usted  term. 

In  the  course  of  developing  the 
definitions  and  other  requirements  for 
the  use  of  nutrient  content  claims,  the 
agency  made  a  diUgent  effort  to 
determine  the  various  meanings  and 
requirements  of  the  nutrient  content 
claims  it  defined.  In  some  cases  the 
agency  determined  that,  in  order  for  the 
label  not  to  be  misleading,  it  was 
necessary  for  certain  additional 
information  to  be  conveyed  to 
consimiers  along  with  the  claim.  This 
information  included  referral  or 
disclosure  statements  (required  by  the 
statute),  additional  label  statements 
such  as  accompanying  information  for 
foods  bearing  relative  claims 
(§  101.13(j)(2)),  and  other  statements 
such  as  "not  a  sodium  free  food"  on  a 
food  bearing  an  "unsalted"  claim  that 
was  not  "sodium  bee" 
{§  101.61(c)(2)(ui)).  Just  as  this 
information  is  necessary  for  a  Usted 
term  not  to  be  misleading  and  for  a  label 
bearing  such  a  daim  to  provide  full  and 
relevant  information  to  the  consumer, 
the  agency  tentatively  concludes  that 
such  additional  information  is  equaUy 
important  and  necessary  when  unUsted 
synonyms  are  used.  Consequently,  the 
agency  is  proposing  in  §  101.13(r)(2)(iii) 
to  require  that  unUsted  synonyms  be 
used  in  conformance  with  aU  of  the 
requirements  for  the  use  of  the  Usted 
terms. 

The  petitioners  also  requested  that  the 
agency  permit  the  use  of  unUsted 
synonyms  with  impUed  claims  such  as 
terms,  statements,  or  symbols.  As  with 
unUsted  synonyms,  FDA  tentatively 
finds  that  this  concept  may  have  some 
merit.  However,  the  agency  points  out 
that  impUed  claims  that  are  consistent 


with  a  Usted  term  may  currently  be  used 
on  a  label.  Therefore,  the  agency  is  not 
proposing  further  provisions  for  the  use 
of  impUed  nutrient  content  claims. 

B.  Section  101.14(e)(6):  The  10  Percent 
Nutrient  Contribution  Requirement 

In  the  Federal  Register  of  January  8, 
1993,  FDA  pubUshed  a  final  rule 
entitled  "Food  LabeUng:  General 
Requirements  for  Health  Claims  for 
Food"  (58  FR  2478)  (hereinafter  referred 
to  as  the  1993  health  claims  final  rule). 
Among  other  things,  this  rule  requires 
that,  to  be  eUgible  to  bear  a  health  claim, 
a  food  other  than  a  dietary  supplement 
contain  10  percent  or  more  of  the  Daily 
Value  (DV)  for  vitamin  A,  vitamin  C, 
iron,  calcium,  protein,  or  fiber,  before 
any  nutrient  addition  (§  101.14(e)(6)). 
As  explained  in  that  document,  FDA 
concluded  that  such  a  requirement  was 
necessary  to  assure  that  the  value  of 
health  claims  would  not  be  trivialized 
or  compromised  by  their  use  on  foods 
of  Uttie  or  no  nutritional  value. 
Furthermore,  such  a  requirement 
responded  to  Congress's  intent  that 
health  claim  provisions  consider  the 
role  of  the  nutrients  in  food  in  a  way 
that  wiU  enhance  the  chances  of 
consumers  constructing  total  daily  diets 
that  meet  dietary  guidelines.  Thus, 
foods  bearing  health  claims  shbxUd  be 
consistent  with  current  dietary 
guidelines.  Furthermore,  the  agency 
concluded  that  fortification  of  foods  of 
Uttle  or  no  nutritional  value  for  the  sole 
purpose  of  quaUiying  that  food  for  a 
health  claim  is  misleading,  espedaUy  if 
foods  such  as  confections,  soda,  and 
sweet  desserts  are  fortified  to  qualify  for 
a  health  claim,  because  such  foods  have 
been  dted'in  dietary  guidance  as  those 
that  should  be  used  sparingly. 

In  the  Federal  Register  of  August  18, 
1993  (58  FR  44036),  FDA  published 
technical  amendments  to  the  health 
claim  regufations  in  response  to 
comments  that  the  agency  received  on 
the  implementation  final  rule 
(hereinafter  referred  to  as  the  1993 
health  claims  technical  amendment). 
One  of  the  comments  stated  that  if  a 
health  claim  petition  were  submitted  for 
the  claim  "useful  only  in  not  promoting 
tooth  decay,"  virtuaUy  none  of  the 
sugar-free  products  on  the  market  would 
be  eligible  to  bear  the  claim  because  of 
the  10  percent  nutrient  contribution 
requirement. 

m  the  1993  health  daims  technical 
amendments,  FDA  acknowledged  that 
certain  food  products  of  limited 
nutritional  value  that  have  been 
spedally  formufated  refative  to  a 
spedfic  disease  condition,  such  as 
dental  caries,  may  be  detennined  to  be 
appropriate  foods  to  bear  a  health  claim. 


The  agency  commented  that  its  • 
intention  was  to  deal  with  such 
situations  within  the  regulations 
authorizing  spedfic  health  claims. 
Therefore,  FDA  amended  §  101.14(e)(6) 
to  state  that: 

Except  for  dietary  supplements  not  in 
txjnventional  food  form  or  where  provided 
for  in  other  regulaUons  in  part  101,  subpart 
E,  the  food  contains  10  percent  or  more  of  the 
Reference  Daily  Intalce  or  Daily  Refisrance 
Value  for  vitamin  A.  vitamin  C,  iron, 
calcium,  protein,  or  fiber  per  reference 
amount  customarily  consumed  prior  to  any 
nutrient  addition. 

The  terminology  "not  in  ccmventional 
food  form"  was  subsequently  deleted  in 
the  final  rules  pertaining  to  health 
claims  for  dietary  supplements 
published  in  the  Federal  Roister  on 
January  4.  1994  (59  FR  395). 

The  sugar  alcohols  proposal  proposes 
such  an  exemption  from  the  10  percent 
nutrient  contribution  requirement. 

FoUowing  pubUcation  of  the  health 
claims  final  rule,  two  trade 
assodations — NFPA  and  the  ABA — 
submitted  petitions  to  FDA  requesting 
that  the  agency  revise  the  general 
requirements  for  health  claims  and 
reconsider  its  dedsion  regarding  the  10 
percent  nutrient  contribution 
requirement.  The  NFPA  petition  argued 
that  the  10  percent  nutrient  contribution 
requirement  precludes  truthful, 
nonmisleading  health  claims  because  it 
sets  an  arbitrary  nutritional  contribution 
a  food  must  make  to  the  diet  to  quaUfy 
for  any  daim.  Consequentiy,  NFPA 
argued,  the  10  percent  nutrient 
contribution  requirement  prohibits 
some  common  fruits,  vegetables,  and 
other  wholesome  and  nutritious  foods 
horn  making  health  ckims.  While  NFPA 
agreed  that  a  food  bearing  a  health  claim 
should  contain  levels  of  the  nutrient 
consistent  with  the  health  claim,  it 
contended  that  the  lack  of  significant 
levels  of  other  nutrients  should  not 
prevent  a  food  bom  bearing  a  health 
claim.  NFPA  argued  that  if  other 
nutrient  levels  are  deemed  to  be 
material  with  resped  to  consumers' 
understanding  of  a  health  claim,  then 
such  levels  should  be  disclosed  in  the 
Nutrition  Fads  panel. 

Furthermore,  NFPA  contended  that 
the  1993  health  claims  final  rule 
precludes  truthful,  nonmisleading 
claims  because  it  prohibits  a  food  bom 
satisfying  the  10  percent  nutrient 
contribution  requirement  through 
fortification.  NPPA  stressed  that  even 
though  fortification  of  a  food  to  support 
a  health  claim  is  material  information 
that  should  be  disdosed  in  labeling, 
added  and  indigenous  nutrients  are 
equaUy  nutritious,  and,  therefore. 
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prnhihirtng  foitifie<|  foods  frtuD  bearing 
■  hnhh  claim  is  not  fusdfied. 

NFPA  requested  iSiat  FDA  amend 
§  101.14(a)  l^  ravdiing  the  requirement 
that  foods  bearing  «  heehh  claim 
contain  10  percent  6f  the  DV  of  vitamin 
A.  vitamin  C,  calcium,  protein,  iron,  or 
fiber  before  any  nut»i«it  addition,  so 
that  fruits,  vegetables,  and  other 
nubitious  foc^  could  bear  health 

The  ABA  petition  did  not  request  that 
the  agency  levoJce  the  10  percent 
nutziant  contiibutii^  requirement. 
Rather,  it  requutedj  that  FDA  modify  the 
10  percent  nutrient^contribution 
requiremflot  to  pentiit  health  claims  on 
certain  enriched  gr^in  products.  ABA 
contended  that  urafle  some  enriched 
breeds  mi^t  meet  &e  10  percent 
nutrient  contribution  requLrement  for 
fiber,  most  enriched  grain  products 
cannot  meet  the  10  percent  nutrient 
contribution  requirement  for  any  of  the 
six  listed  nutrients  because  they  are 
precluded  by  the  standards  of  identity 
from  «^«mta<ning  lOjpeioent  of  the  six 
listed  nutrients.  A^  also  stated  that  the 
standards  of  identity  require  specific 
nutrient  addition  aflevels  that  were 
established  by  n)A  ss  c^itimal  for 
reducing  the  riak  of  cestain  diet-related 
diseases.  Theae  foods,  in  fact,  have  been 
used  for  many  jreais  to  improve  the 
nutrition  of  U.S.  cocsimiers  and  to 
rednra  the  risk  of  diet-related  diseases. 
Therefore.  ABA  coatended  that  these 
foods  are  precisely  the  kinds  of  foods 
that  should  be  permitted  to  bear  health 
claims. 

ABA  argued  that  the  10  percent 
nutrient  contribution  requirmnent  was 
obviously  not  intended  to  apply  to  foods 
that  confofrm  to  the  standards  of  identity 
for  enriched  grain  products  because  it 
precludes  virtually  all  enriched  grain 
products  from  bearing  health  claims.  It 
contended  that  this  exclusion  is 
inconsistent  with  the  basis  of  the  health 
rlaima  because  these  foods  are  not  only 
beneficial  in  reducing  the  risk  of  diet- 
related  diseases  bu^  more  importantly, 
are  also  recommended  in  current  dietary 
guidelines  as  food4  whose  consumption 
should  be  increased  to  maintain  a 
balanced  and  healthful  diet.  The 
petition  noted  that  the  Food  Guide 
Pyramid  recommeads  that  6  to  11 
servings  of  grain  products  be  consumed 
per  day.  A^  contended  that  this 
recommendation  (Remonstrates  the 
importance  of  including  these  foods  in 
the  diet  ABA  argutsd  that  the  10  percent 
nutrient  contribution  requirement  has 
had  the  unintended  efiiect  of  precluding 
foods  that  FDA  coaduded  could 
apiHt>priately  bear  a  health  claim  &t>m 
bearing  the  daim.  Thus,  ABA  requested 
that  the  agency  amend  §  101.14(e)  to 


exempt  from  the  10  percent  nutrient 
contrflnitian  req\iirement  enriched  grain 
products  that  conform  to  a  standard  of 
identity  in  part  136. 137.  or  139.  and 
brecKl  that  confonns  to  the  standard  of 
identity  for  enridied  bread  in  §  136.115, 
except  that  it  contains  whole  wheat  or 
other  grain  products  not  permitted 
under  that  standard. 

In  the  alternative.  ABA  siugested  that 
the  agency  expand  the  list  ofnutrients 
that  must  be  presoit  at  10  pocent  to 
include  complex  carbohydrates,  niacin, 
or  thiamin.  Such  action,  the  petition 
explained,  would  permit  enriched  grain 
products  to  bear  health  claims  because 
these  products  are  a  significant  source 
of  such  nutrients. 

As  a  second  alternative,  ABA 
suggested  that  FDA  amend  the  10 
percent  nutrient  contribution 
requirement  to  allow  it  to  apply  to  a 
daily  consumption  of  grain  products 
rather  than  to  the  nutrient  profile  of  a 
specific  food. 

FDA  has  fully  evaluated  and 
considered  the  arg\unents  raised  in  both 
petitions.  FDA  recognizes  that  the  10 
percent  nutrient  contribution 
requirement  may  haVe  had  the 
tmintended  effsct  of  prohibiting  health 
claims  on  certain  foods  that  could  be 
beAefidal  for  consumers  and  help  them 
to  tp*'"*"'"  a  balanced  and  healthful 
diet.  The  agency  is  concerned,  however, 
that  eliminating  the  10  percoit  nutrient 
contribution  requirement  will  permit 
misleading  health  claims  on  foiods  with 
little  or  no  nutritional  value  such  as 
candies  and  soft  drinks  or  will 
encourage  overfortification  of  the  food 
supply  (e.g.,  vitamin  or  mineral  addition 
to  soft  drinks).  The  appearance  of  health 
claims  on  such  foods  would  be 
inconsistent  with  Congress's  intent 
when  it  enacted  the  health  claims 

E revisions.  As  discussed  in  the  1993 
ealth  claims  final  rule.  Congress 
enacted  the  health  claims  provisions  of 
the  1990  amendments  to  not  only 
protect  consumers  from  health  daims 
that  are  not  sdentifically  valid  but  also 
to  help  consumers  maintain  healthy 
dietary  practices  by  providing 
information  that  would  be  useful  in 
constructing  total  daily  diets  that  meet 
cuiient  dietary  guidelines.  Thus,  an 
important  part  of  the  significance  and 
benefit  of  health  claims  is  that  they 
appear  on  foods  that  are  compatible 
with  current  dietary  recommendations. 
(See  H.  Kept  101-538,  lOlst  Cong.,  2d 
seas.  pp.  9-10  (1990).) 

During  the  development  of  the  health 
claims  &ial  rule,  FDA  considered  other 
alternatives  that  would  ensure  that 
health  claims  are  not  trivialized  or 
rendered  meaningless  by  appearing  on 
foods  of  Uttle  or  no  nutritional  value. 


For  example,  the  agency  considered 
prohibiting  health  claims  on  specific 
foods,  such  as  confactions,  sooa,  and 
snack  foods,  based  on  the  foods' 
categorization  or  characteristic  use. 
However,  as  fully  discussed  in  the  1993 
health  claims  final  rule  (58  FR  2478  at 
2521),  the  agency  was  not  persuaded 
that  such  action  was  in  keeping  with  the 
intent  of  the  statute.  The  agency 
conduded  that  Congress  did  not  intend 
that  spedfic  foods  that  could  be  in 
general  use  be  prohibited  from  bearing 
a  health  claim.  Thus,  the  agency 
concluded  that  a  prohibition  on  health 
claims  for  specific  categories  of  foods 
was  not  a  viable  option. 

However,  given  the  requirement  in 
section  403(r)(3)(B)(iii)  of  the  act  that  a 
claim  should  enable  the  public  to 
comprehend  the  information  in  a  claim 
and  imderstand  the  relative  significance 
of  that  information  in  the  context  of  a 
total  daily  diet.  FDA  concluded  (as 
disciissed  in  the  1993  health  claims 
final  rule  (58  FR  2478  at  2521-2522)) 
that  it  is  appropriate  to  provide  a  basis 
for  health  cuaims  that  takes  into  account 
the  nutritional  contribution  of  the  food 
beyond  its  role  as  a  source  of  calories. 
The  agency  noted  that  "Congress 
intended  that  FDA  establish  provisions 
of  health  clainfis  regulations  by 
considering  the  role  of  the  nutrients  in 
food  in  a  way  that  will  enhance  the 
chances  of  consiunera  constructing  total 
daily  diets  that  meet  dietary  guidelines" 
(Id.  at  2521).  Without  such  provisions, 
foods  that  are  not  compatible  with 
dietary  guidelines  could  bear  health 
claims.  In  addition  to  being  inconsistent 
with  Congress's  intent  when  it 
established  the  health  claim  provisions, 
and  section  403(r)  of  the  act,  claims 
intended  to  promote  the  consimiption  of 
a  food  that  is  incompatible  with  dietary 
guidelines  would  be  misleading  to 
consiunera  and,  therefore,  would  be  in 
violation  of  section  403(a)  (id.).  Such 
claims  wo\ild  be  misleadfrig  because 
consumere  would  be  purchasing  the 
food,  in  part,  to  achieve  a  more 
healthful  diet,  when,  in  fact,  such  foods 
are  inconsistent  with  dietary  guidelines. 
Further,  such  claims  could  be  damaging 
if  consumen  are  encouraged  to  replace 
wholesome  and  nutritioiis  foods  that  are 
recommended  in  dietary  guidelines 
with  these  foods. 

Thus,  the  agency  concluded  then,  and 
reiterates  now,  that  the  10  percent 
nutrient  contribution  requirement  is  a 
necessary  component  of  the  health 
claims  provisions  to  ensure  tiiat  such 
claims  appear  on  foods  that  make  a 
nutritional  contribution  to  the  diet  and 
are  consistent  with  dietary  guidelines.  If 
the  agency  were  to  revoke  this 
requirement,  it  would  have  to  establish 


an  alternative  mechanism  to  ensure  that 
health  claims  are  not  made  on 
inappropriate  foods.  The  NFPA  petition 
did  not  suggest  any  alternatives  to  the 
10  percent  nutrient  contribution 
requirement  to  predude  misleading 
health  claims  on  inappropriate  foods. 

The  agency  also  tentatively  concludes 
that  the  alternatives  suggested  in  the 
ABA  petition  would  not  ensiire  that 
health  claims  were  made  only  on  foods 
that  are  consistent  with  dietary 
guidelines.  Relying  on  either  of  the  two 
alternatives  suggested  in  the  ABA 
petition  would  not  adequately  assist 
consumers  in  placing  foods  that  bear 
health  claims  in  their  proper  dietary 
context. 

The  ABA'S  suggestion  that  the 
nutrients  required  to  be  present  at  10 
percent  be  e3n>anded  to  indude  thiamin, 
niacin,  or  carbohydrates  would  not 
encourage  consimiere  to  increase  their 
intake  of  vitamins  and  minerals  that 
have  been  identified  as  those  of 
continuing  public  health  significance. 
Public  health  concerns  for  defident 
intakes  of  thiamin,  niacin,  or 
carbohydrates  have  lessened 
considerably  in  the  last  20  yean, 
whereas  the  inadequate  intakes  of 
vitamin  A,  vitamin  C,  caldmn,  and  iron 
remain  a  public  health  concern 
espedally  because  of  the  possible 
association  between  several  of  these 
nutrients  and  the  risk  of  chronic 
disease.  Furthermore,  expanding  the  list 
of  nutrients  required  to  be  at  10  percent 
to  include  thiamin,  niacin,  or 
carbohydrates  would  permit  only 
certain  foods  to  bear  health  daims,  such 
as  enriched  cereal  grain  products. 
Certain  fruit  and  vegetable  products  that 
are  promoted  in  dietary  guidelines  but 
that  are  purrently  prohibited  from 
bearing  health  claims  would  still  not  be 
able  to  bear  a  health  claim. 
Consequently,  the  agency  tentatively 
condudes  that  expanding  the  list  of 
nutrients  would  not  sufficiently  address 
the  concern  that  the  current  regulation 
precludes  certain  foods  that  contribute 
to  a  healthful  diet,  and  whose 
consumption  is  encouraged  by  the 
dietary  guidelines,  from  bearing  health 
claims. 

Likewise,  permitting  the  10  percent 
nutrient  contribution  requirement  to  be 
based  on  the  daily  consiunption  of  a 
food  group  would  not  enhance  the 
likelihood  of  consumers  achieving 
dietary  goals.  In  fact,  such  a  requirement 
would  be  contrary  to  dietary  goals 
because  it  would  reduce  the  likelihood 
that  a  consumer  would  reach  100 
percent  of  the  DV  if  daily  consumption 
of  an  entire  food  group  only  supplies  10 
percent  of  one  of  the  listed  nutrients. 
One  reason  for  requiring  that  a  serving 


of  the  food  provide  10  percent  of  one  or 
more  of  the  Usted  nutrients  is  to  assist 
the  consimier  in  achieving  daily  intakes 
recommended  in  current  dietary 
guidelines.  Permitting  a  food  that  does 
not  meet  the  10  percent  nutrient 
requirement  to  bear  a  claim  on  the  basis 
that  the  total  daily  consumption  of 
foods  from  that  category  would  provide 
10  percent  of  the  nutrient  would  be 
inconsistent  with  one  of  the  basic 
prindples  of  the  requirement. 
Accordingly,  the  agency  has  not  been 
perauaded  by  the  argimients  raised  in 
the  petitions  to  propose  to  eliminate  the 
10  percent  nutrient  contribution 
requirement,  to  expand  the  list  of 
nutrients  that  will  quahfy  a  food  to  bear 
a  health  claim,  or  to  allow  the  10 
percent  nutrient  requirement  to  apply  to 
a  daily  consiunption  of  grain  products 
rather  than  to  the  nutrient  profile  of  a 
spedfic  food. 

Regarding  the  request  that  FDA 
permit  fortification  to  meet  the  10 
percent  nutrient  contribution 
requirement,  the  agency  is  concerned 
that  fortification  of  foods  solely  to  bear 
a  health  claim  could  result  in  deceptive 
or  misleading  labeling  and.  thereby,  be 
in  violation  of  section  403(a)  of  the  act 
As  fiilly  addressed  in  the  1993  health 
claims  final  rule  (58  FR  2478  at  2522), 
fortification  of  a  food  of  little  or  no 
nutritional  value  for  the  purpose  of 
bearing  a  health  claim  has  the  great 
potential  of  misleading  and  confusing 
consumers  if  foods  like  confections, 
soda,  and  sweet  desserts  are  fortified  to 
qualify  for  a  health  claim  when,  at  the 
same  time,  dietary  guidance  as 
contained  in  the  Food  Guide  Pyramid, 
for  example,  states  that  "[T]hese  foods 
provide  calories  and  little  else 
nutritionally.  Most  people  should  use 
them  sparingly"  (Ref  3).  Indiscriminate 
fortification  of  such  foods  with  one 
nutrient  would  not  make  such  foods 
consistent  with  dietary  guidelines. 
Consequently.  FDA  has  not  been 
persuaded  that  foods  should  be 
permitted  to  be  fortified  to  qualify  to 
bear  a  health  claim.  Accordingly,  FDA 
is  denying  NFPA's  request  to  permit 
fortification  to  specifically  qualify  a 
food  to  bear  a  health  claim. 

The  agency  notes,  as  discussed  in  the 
1993  health  daims  technical 
amendments  (58  FR  44036  at  44037), 
that  some  foods  either  have  been 
traditionally  formulated  in  accordance 
with  the  fortification  policy  or  to  meet 
standards  of  identity  that  indude 
fortification  and,  in  that  form,  contain 
10  percent  or  more  of  one  of  the  six 
nutrients  Usted.  In  such  cases,  the 
agency  notes  that  the  food  would  not  be 
precluded  by  §  101.14(e)(6)  from  being 
fortified  to  qualify  for  a  health  claim. 


Although  the  agency  has  not  been 
persuaded  that  elimination  of  the  10 
percent  nutrient  contribution 
requirement  is  in  order,  or  that  it  should 
permit  fortification  so  that  a  food  could 
qualify  to  bear  a  health  claim,  the 
agency  has  been  persuaded  by  the 
arguments  raised  in  the  petitions  that  it 
should  act  to  modify  the  10  percent 
nutrient  contribution  requirement.  As 
stated  above,  the  agency  acknowledges 
that  the  10  percent  nutrient  contribution 
requirement  has  had  the  unintended 
effect  of  preduding  some  foods  that 
contribute  to  a  healthful  diet,  and  whose 
consumption  is  encouraged  by  the 
dietary  guidelines,  from  bearing  health 
claims.  As  discussed  above,  the  agency's 
primary  goals  in  establishing  the  10 
percent  nutrient  contribution 
requirement  were  to  predude  foods  of 
little  or  no  nutritional  value  from 
bearing  health  claims  and,  at  the  same 
time,  to  enhance  the  likelihood  of 
consiuners  constructing  overall  daily 
diets  that  conform  to  current  dietary 
guidelines. 

FDA  recognizes  that  precluding 
certain  trmts,  vegetables,  and  grain 
products  fiom  bearing  health  claims 
becaiise  of  the  10  percent  nutrient 
contribution  requirement  is  contrary  to 
that  goal.  The  agency  agrees  with  the 
arguments  raised  in  the  petitions  that 
certain  fruits,  vegetables,  and  grain 
products  that  othervnse  meet  the 
requirements  of  the  specific  health 
claim  should  be  able  to  bear  the  daim 
even  though  they  do  not  contain  10 
percent  of  one  of  the  six  Usted  nutrients 
because  these  foods  comprise  a  major 
part  of  a  balanced  and  healthful  diet, 
and  because  current  dietary  guidance 
promotes  consumption  of  these  foods. 
Moreover,  diets  high  in  fruits, 
vegetables,  and  grain  products  have 
been  associated  with  various  specific 
health  benefits,  including  lower 
occiurence  of  coronary  heart  disease 
and  of  some  cancers  (Refs.  4  and  5)  and 
therefore,  are  exactly  the  types  of  foods 
that  should  be  included  in  the  diet  to 
reduce  the  risk  of  specific  diet-related 
diseases.  Precluding  such  foods  from 
bearing  health  claims  could  confuse 
consumers  and  undermine  the  utility  of 
health  claims. 

Furthermore,  the  foods  described  in 
the  petitions  are  not  the  types  of  foods 
FDA  intended  to  preclude  from  bearing 
health  claims  when  it  established  the  10 
percent  nutrient  contribution 
requirement.  In  £act,  these  foods  can 
contribute  significantly  to  a  balanced 
and  healthful  diet  and  to  achieving 
compUance  with  dietary  guidelines 
even  though  they  do  not  meet  the  10 
percent  nutrient  contribution 
requirement.  Consequently,  the  agency 
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tentatively  concludes  that  fruit  and 
vegetable  products  cofiphsed  solely  of 
fruits  and  vegetables,  Enriched  grain 
products  that  confonn  to  a  standard  of 
identity,  and  bread  thtt  conforms  to  the 
standard  of  identity  fc^  enriched  bread 
except  that  it  containaj  whole  wheat  or 
other  grain  products  qot  permitted 
under  that  standard,  that  do  not  meet 
the  10  percent  niitrieilt  contribution 
requirement  but  that  ijieet  all  other 
aspects  of  the  health  daim  should  be 
permitted  to  bear  a  health  claim. 
Accordingly,  the  agency  is  proposing  to 
amend  §  101.14(e)(6)  to  exempt  these 
products  from  the  10  percent  nutrient 
contribution  reqiiirenjent 

The  agency  is  prop<|sing  to  limit  the 
exemption  for  fruit  anid  vegetable 
products  to  those  products  comprised 
solely  of  fruits  and  vegetables  because  it 
is  concerned  that  pentiitting  health 
claims  on  fruit  and  vegetable  products 
that  do  not  contain  10  percent  of  one  of 
the  six  listed  nutrients,  but  that  contain, 
ingredients  that  may  daise  the  level  of 
certain  other  nutrients,  such  as  fat. 
cholesterol,  and  sodium,  would  be 
inconsistent  with  the  purpose  of  the 
health  claim  and  incompatible  with 
current  dietary  guidelines.  While  the 
agency  recognizes  tha|  fruit  and 
vegetable  {Moducts  wjth  added  syrups, 
sauces,  and  other  ingoedients  that  have 
increased  levels  of  fat,  cholesterol,  or 
sodium  have  an  appropriate  place  in  the 
diet,  the  agency  tentatively  concludes 
that  to  exempt  these  products  from  the 
10  percent  nutrient  ointribution 
requirement  would  b4  to  promote  the 
consumption  of  foodd  that  do  not  fall 
within  the  recommendations  in  dietary 
guidelines.  Accordingly,  the  agency  is 
not  prepared  to  extend  the  exemption  to 
these  products.  Howelver,  FDA  requests 
comment  on  whetherithe  exemption 
proposed  in  this  document  should  be 
extended  to  include  ^uit  and  vegetable 
products  with  added  oils,  sodium, 
sauces,  syrups,  or  other  ingredients. 

The  agency  also  requests  comment  on 
whether  other  foods,  [or  example,  other 
types  of  grain  products  such  as  breakfast 
cereals,  ^ould  be  exempt  from  the  10 
percent  nutrient  contrilnition 
requirement.  The  agency  advises  that 
conmients  submitted  in  support  of 
extending  this  exemption  to  other  foods 
should  provide  valid  data  and  sound 
justification  for  exempting  such  foods 
from  the  10  percent  nutrient 
contribution  requirement.  If  the 
comments  persuade  tbe  agency  that 
such  foods  are  being  Unfairly  precluded 
from  bearing  health  claims,  and  that  the 
foods  are  consistent  iftrith  the  intent  of 
the  health  claims,  th4  agency  will 
consider  including  such  foods  in  the 
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exemption  provided  in  any  final 
regulation  based  on  this  proposal. 

C.  Abbreviated  Health  Claims 

Current  §  101.14(d)(2)(iv)  mandates 
that  all  information  required  to  be 
included  in  the  claim  appear  in  one 
place  without  other  intervening 
material.  The  ciurent  rule,  howrever, 
does  permit  a  reference  statement 

"See for  information  about  the 

relationship  between 

and ,"  with  the  blanks  filled  in 

with  the  location  of  the  labeling 
containing  the  health  claim,  the  name  of 
the  substance,  and  the  disease  or  health- 
related  condition  (e.g.,  "See  attached 
pamphlet  for  information  about  calcium 
and  osteoporosis")  with  the  complete 
health  claim  appearing  elsewhere  on  the 
other  labeling.  The  current  rule  also 
permits  the  use  of  graphic  material, 
such  as  a  symbol  that  constitutes  an 
expressed  or  implied  health  claim,  to  be 
used  on  the  label  or  labeling  of  the 
product  provided  that  it  is  accompanied 
by  the  complete  claim,  an  abbreviated 
claim,  or  a  referral  statement 
(§101.14(d)(2)(iv)). 

In  the  preamble  to  its  1993  health 
claims  final  rule,  the  agency  stated  that 
it  did  not  believe  that  it  is  appropriate 
to  use  abbreviated  health  claims  as 
referral  statements  (58  PR  2478  at  2512). 
The  agency  was  concerned  that  an 
abbreviated  claim  did  not  include  facts 
that  are  material  in  light  of  the 
representation  that  is  made  and  that  are 
necessary  to  imderstand  the  claim  in  the 
context  of  the  daily  diet.  The  agency 
was  concerned  that  such  confusion  is 
possible  "whenever  the  fiill  health 
claim  information  appears  in  a  location 
different  from  that  of  the  reference 
statement  and  is  especially  likely  to 
occur  when  a  multiplicity  of  labeling  is 
associated  with  a  product"  (Id.).  The 
agency  then  described  the  situation 
where  the  grocer  displays  an 
abbreviated  claim  on  a  display  (labeling) 
near  the  product  but  only  puts  the  full 
claim  on  a  billboard  in  a  far  comer  of 
the  store  (labeling)  (id.). 

In  its  petition,  NFFA  requested  that 
the  agency  reconsider  this  position  and 
permit  greater  latitude  in  constructing 
and  presenting  health  claims.  More 
specifically,  the  petition  requested  that 
FT}A  permit  abbreviated  health  claims 
that  are  accompanied  by  a  referral 
statement  directing  the  consumer  to  the 
label  panel  where  the  complete  health 
claim  appears. 

The  agency  has  no  desire  for  its 
regulations  to  unnecessarily  stand  in  the 
way  of  the  use  of  health  claims  and  the 
presentation  of  the  important 
information  contained  therein.  While 
health  claims  are  currently  being  used 


on  the  label  and  in  labeling,  the  agency 
would  like  to  see  them  used  more 
extensively.  Consequently,  the  agency 
agreed  to  initiate  rulemaking  in  this 
area.  The  agency  stated,  however,  that  it 
must  have  assurance  that  the  claims  will 
be  presented  in  a  scientifically  vaUd, 
truthful,  and  nonmisleading  manner. 

FDA  notes  that  in  this  document  the 
agency  is  proposing  to  provide  the  basis 
for  shorter  health  claims  by  making 
optional  some  of  the  elements  that  it  hes 
required  to  be  included  in  claims.  If 
those  changes  are  finahzed,  many  of  the 
complete  claims  will  be  brief  enough  to 
permit  their  use  on  the  principal  display 
panel.  For  example,  a  claim  for  sodium 
and  hypertension  coiild  be  made  in  12 
words:  "Diets  low  in  sodiiun  may 
reduce  the  risk  of  high  blood  pressure." 
Most  other  claims  would  be  of  a  similar 
length.  The  agency  beUeves  that  these 
shortened  claims  will,  for  the  most  part 
make  this  issue  moot.  Nevertheless,  the 
agency  recognized  that  some  claims  may 
still  remain  somewhat  complex. 

In  those  cases  where  the  complete 
health  claim  remains  long  and 
somewhat  complex,  the  agency 
recognizes  that  there  may  be  a  need  to 
permit  a  shortened  version  of  the  claim 
on  the  principal  display  panel. 
Although  the  entire  healdi  claim 
contains  important  information 
necessary  for  consumers  to  fully 
understand  the  subject  substance- 
disease  relationship,  the  agency 
recognizes  that  a  short  message  that 
captures  the  consimier's  attention  will 
faciUtate  use  of  the  claim.  As  a  result, 
the  communication  of  formation  will 
assist  consimiers  in  achieving  healthful 
dietary  practices. 

The  agency  tentatively  concludes  that 
the  use  of  an  abbreviated  health  claim 
on  the  principal  display  panel  is 
consistent  with  the  act.  "Hie  full  health 
claim  includes  information  required 
under  section  403(a)  and  403(r)(3)(B)(iii) 
of  the  act.  Section  403(r)(3)(BKiii) 
requires  that  the  complete  health  claim 
"enabled  the  pubUc  to  comprehend  the 
information  provided  in  the  claim  and 
to  understand  the  relative  significance 
of  such  information  in  the  context  of  a 
total  daily  diet."  Section  403(a)  of  the 
act  requires  only  that  a  claim  not  be 
false  and  misleading.  FDA  has  long 
required  that  all  informati9n  that  is 
necessary  to  make  the  claim  truthful 
and  not  misleading  appear  in  one  place, 
without  any  intervening  material.  (See, 
e.g..  United  States  v.  An  Article  of  Food 
*  *  *  "Manischewitz  *  *  *  Diet  Thins", 
377  F.  Supp.  746  (E.D.  New  York  1974)). 
However,  there  is  nothing  in  the  act  that 
would  require  that  information  required 
imder  section  403(r)(3)(B)(iii)  appear  as 


part  of  the  claim  each  time  it  is 
presented  on  the  label. 

Thus,  an  abbreviated  health  claim  that 
is  a  scientifically  vahd  representation  of 
the  relationship  between  a  substance 
and  a  diet-related  disease  may  be 
permissible  imder  section  403(a)  of  the 
act  if  it  is  truthful  and  not  misleading. 
If  such  an  abbreviated  claim  includes  a 
prominent  and  immediately  adjacent 
reference  to  the  full  claim  elsewhere  on 
the  label,  the  requirements  of  section 
403(a)  and  (r)(3)(B)(iii)  of  the  act  would 
be  fulfilled.  Consequently,  the  agency  is 
proposing  to  amend  §  101.14(d)(2)(iv). 
In  addition  to  permitting  the  current 
reference  statement  to  the  full  claim 
(§  101.14(d)(2)(iv)(A)),  the  agency  is 
proposing  to  permit  an  abbreviated 
health  claim  to  be  used  on  the  principal 
display  panel  of  the  label  provided  that 
it  is  accompanied  by  a  reference 
statement  to  the  complete  health  claim 
on  the  same  label  or  in  the  same 
labeUng  (proposed  §  101.14(d)(2)(iv)(B)). 

It  is  vital  to  compUance  with  the  act 
that  the  complete  claim  appear 
elsewhere  on  the  same  label  or  in  the 
same  labeling  as  the  abbreviated  claim. 
For  example,  as  discussed  below  for  the 
calcium  and  osteoporosis  health  claim, 
the  agency  is  concerned  that  consiuners 
might  be  less  likely  to  read  the  full 
health  claim  if  an  abbreviated  claim 
appears  on  the  principal  display  panel 
of  a  label,  and  the  full  health  claim 
appears  in  a  separate  brochure  that 
accompanies  the  product. 

The  agency  is  also  proposing  to 
require  that  die  reference  statement  be 
prominent  and  in  immediate  proximity 
to  the  abbreviated  claim.  The  agency 
notes,  of  course,  that  if  the  proposed 
provision  is  adopted,  an  abbreviated 
claim  could  not  be  used  imless  the  food 
meets  the  criteria  necessary  to  make  the 
complete  health  claim. 

As  stated  above,  in  the  section  D.IV. 
of  this  document,  the  agency  is 
proposing  to  amend  the  regulations  in 
subpart  E  of  part  101,  where 
appropriate,  to  set  forth  the  elements 
that  are  required  to  ensure  that  an 
abbreviated  health  claim  compUes  with 
section  403(a)  of  the  act.  As  stated 
above,  provision  for  an  abbreviated 
claim  will  not  be  needed  for  most  of  the 
nutrient-disease  relationships  about 
which  FDA  has  authorized  claims  if  the 
revisions  proposed  in  this  document  are 
adopted.  Consumers  may  benefit, 
however,  from  abbreviated  claims  for  a 
few  of  the  longer,  more  compUcated 
claims,  such  as  those  for  calciiun/ 
osteoporosis  and  folic  acid/neural  tube 
defects. 

The  agency  strongly  emphasizes  that 
the  diet-disuse  relationship  may  not  be 
overstated.  Even  wjth  a  prominent 


refeiral  to  the  full  claim,  the  abbreviated 
claim  must  not  overanphasize  the 
importance  of  the  subsianoe  in  the  diet- 
disease  relationship  or  in  the  total  daily 
diet.  The  concept  of  risk  reduction  must 
be  accurately  conveyed. 

The  agency  notes  that  some  of  the 
diet-disease  relationships  may  already 
be  well-known  by  consiuners. 
Therefore,  nutrient  content  claims  such 
as  "low  sodium"  and  "reduced 
cholesterol"  on  the  principal  display 
panel  and  elsewhere  on  the  label  may 
serve  as  a  reminder  of  the  diet-disease 
relationship  and  provide  a  vray  to 
market  a  product  for  its  contribution  to 
a  healthy  diet. 

FDA  encourages  the  use  of  all 
authorized  claims  by  the  food  industry 
in  order  to  educate  consumers  about  the 
importance  of  a  healthy  diet.  The 
agency  beUeves  that  the  proposed 
changes  to  §  101.14(d)(2)(iv)  will  result 
in  increased  use  of  the  authorized 
health  claims  and,  consequently,  will 
fulfill  the  legislative  intent  to  educate 
the  pubUc  about  diet-disease 
relationships. 

D.  Specific  Requirements  for  Health 
Claims 

To  date,  FDA  has  authorized  eight 
health  claims  that  are  codified  in  the 
Code  of  Federal  Regulations,  Title  21, 
subpart  E  of  part  101  (§§  101.72  to 
101.70).  Among  the  actions  requested  by 
NFPA  in  its  petition  is  one  to  "•  *  * 
modify  the  regulations  in  subpart  E  of 
part  101  prescribing  the  content  of 
authorized  health  claims  so  that  they 
constitute  'safe  harbors'  rather  than 
requirements  for  claims;  *  *  *."  To 
accompUsh  this  request,  NFPA 
requested  that  the  health  claims 
regulations  be  modified  to  permit 
simplified,  nondeceptive  claims  that  are 
likely  to  be  more  easily  understood. 
NFPA  contended  that  the  specific  health 
claims  regulations  contained  in  subpart 
E  of  part  101  include  several  provisions 
that  prescribe  the  content  and  form  of 
healdi  claims  to  an  extent  that  far 
exceeds  that  necessary  to  ensure  that 
claims  are  truthful  and  not  misleading. 
Mentioned  as  an  example  was  that  some 
regulations  require  claims  to  include 
refarences  to  specific  nondietary  factors 
even  though,  in  NFPA's  view,  this 
information  is  unnecessary  to  ensure  a 
claim  is  stated  in  a  truthful, 
nonmisleading  manner.  Qted  as 
illustrative  of  the  nature  of  the  problem 
was  the  model  claim  from  the  caldum/ 
osteoporosis  regulation  (§  101.72(e)) 
containing  all  required  elements: 

Regular  exercise  and  a  healthy  diet  with 
enough  calcium  helps  teen  and  young  adult 
white  and  Asian  women  maintain  good  bone 


health  and  may  reduce  their  high  risk  of 
osteoporosis  later  in  life. 

Each  of  the  other  regulations 
authorizing  claims  in  subpart  E  of  part 
101  was  identified  as  requiring  similar 
information. 

NFPA  requested  that  the  regulations 
in  subpart  E  of  part  101  governing  the 
specific  information  that  must  appear  in 
a  health  claim,  and  the  drcumstanoes  in 
which  a  claim  could  be  used,  be 
amended.  Where,  for  example, 
§  101.14(d)(2)(i)  requires  that  UbeUng 
statem«it8  about  a  health  claim  be 
based  on.  and  consistent  with,  the 
conclusions  set  forth  in  the  regulations 
in  sxibpart  E  of  part  101,  NFPA 
recommended  amending 
§  101.14(d)(2)(i),  along  with 
§  101.14(d)(1)  and  the  rest  of  (d)(2).  so 
that  such  statements  are  objective  and 
either  consistent  with  appUcable 
guidelines  set  forth  in  subpart  E  of  part 
101,  or  a  reasonable  basis  for  the  claim 
is  otherwise  substantiated.  The 
petitioner  contended  that  such  changes 
would  operate  to  allow  truthful, 
nonmisleading  health  claims  that  either 
onrit  information  currently  required 
under  the  reguilations  (e.g.,  nondietary 
information)  or  that  include  other  iiseful 
information  not  expressly  authorized  by 
the  regulations. 

Responding  to  NFPA  in  the  May  11, 
1995,  letter,  FDA  acknowledged  that, 
although  use  of  health  claims  in  food 
labeling  has  increased  over  the  period  of 
time  that  they  have  been  in  effect,  the 
number  of  products  bearing  such  claims 
is  not  as  great  as  the  agency  had 
anticipated.  Because  of  the  importance 
of  the  information  conveyed  to 
consumers  by  health  claims,  the  agency 
stated  that  it  would  review  the 
authorizing  regulations  to  determine 
whether  they  contain  any  unnecessary 
barriers  to  the  use  of  the  claims  and,  if 
so.  take  steps  to  remove  those  barriers. 
FDA  stated  that,  as  part  of  this 
assessment,  it  would  conduct  a  review 
of  what  are  referred  to  as  "required 
elements"  in  each  of  the  eight 
authorized  health  claims  to  determine 
whether  any  of  them  are  unnecessary  or 
can  be  made  optional  and  initiate 
rulemaking  to  propose  any  changes 
identified  in  its  internal  review. 

The  eight  authorized  health  claims  in 
subpart  E  of  part  101  are  codified 
following  the  same  format.  Thus  the 
"required  elements"  for  each  claim  are 
contained  in  paragraph  (c)  of  the 
respective  regulation  under  the  heading 
"Requirements."  For  example^  specific 
requirements  that  apply  to  the  caldum/ 
osteoporosis  health  claim  are  contained 
in  §  101.72(c)(2)(i)(A)  through 
(c)(2)(i)(E). 
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The  agency  has  revi#wed  all  of  the 
required  elements  in  tike  eight 
authorized  claims  codified  in  subpart  E 
of  part  101.  This  docuaaent  presents  the 
results  oi  this  review  fbr  the  following 
seven  claims:  §  101.72  icm  calcium  and 
osteoporosis;  $  101.73  on  dietary  hpids 
and  cancer;  §  101.74  OD  sodium  and 
hypertension;  §  101.75  on  dietary 
saturated  fiat  and  cholesterol  and  risk  of 
coronary  heart  disease(  §  101.76  on 
fiber-containing  grain  products,  fruits, 
and  vegetables  and  cancer;  §  101.77  on 
fruits,  vegetables,  and  grain  products 
that  contain  fiber,  particularly  soluble 
fiber,  and  risk  of  coronary  heart  disease; 
and  §  101.78  on  fruits  vnd  vegetables 
and  cancer.  The  health  claim  on  folate 
and  neural  tube  defects  (§  101.79)  will 
be  dealt  with  separate^  but  in  a  maimer 
consistent  with  the  review  of  the  other 
health  claims. 

Since  the  final  rulesion  the  seven 
claims  addressed  in  this  dociunent  were 
published  on  January  6, 1993  (58  FR 
2537  to  2849).  new  data  have  become 
available  allowing  FDA  to  reconsider 
the  need  for  some  information  that,  at 
the  time  the  specific  health  claim 
regulations  were  issued,  was  considered 
necessary  to  preclude  ^  claim  from 
being  misleading.  Mo^  notable  among 
these  data  are  two  documents,  one  a 
National  histitutes  of  Health  (NIH) 
consensus  statement  on  optimal  calcium 
intake  (hereinafter  referred  to  as  the 
1994  consensus  statement)  and  the  other 
an  FDA  report  on  consumer 
understanding  of  health  claims 
(hereinafter  referred  ta  as  the  1995 
consiuner  report)  (Ref4-  6  and  7, 
respectively). 

1.  The  Caldum/Osteoforosis  Health 
Claim 

The  1994  consensus  statement  is  the 
result  of  the  Consensus  Development 
Conference  on  Optimal  Calcium  Intake 
convened  by  NIH  on  June  6  through  8, 
1994.  which  brought  together  experts  in 
public  education  and  different 
biomedical  sciences  dealing  with 
osteoporosis  and  bone,  and  dental 
health.  Directly  relevant  to  the  calcium/ 
osteoporosis  health  cl^im.  this 
conference  addressed  questions  and 
provided  recommendations  on  optimal 
calcium  intake  for  various  population 
segments,  on  important  co&ctors  for 
achieving  optimal  intake,  on  the  risks 
associated  with  increa^d  intake,  on  the 
best  ways  to  attain  op$mal  intake,  and 
on  the  public  health  strategies  that  are 
available  or  are  neede^  to  implement 
optimal  caldiun  intakh 
recommendations.      ' 

The  1995  consumer  report  is  part  of 
FDA's  ongoing  review  of  its  regulations 
governing  health  clainis.  The  report 
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evaluated  consiuner  understanding  of 
four  health  claims  (dietary  lipids  and 
cancer,  fruits  and  vegetables  and  cancer, 
calcium  and  osteoporosis,  and  folate 
and  neural  tube  defects)  and  consumer 
reaction  to  possible  variations  on  the 
messages.  The  report  describes  the 
content,  the  manner  of  presentation,  and 
the  results  of  a  consiuner  siuvey  of 
knowledge  about  the  four  health  claims 
mentioned  above  among  consiuner 
groups  at  eastern,  central,  and  western 
locations  in  the  United  States. 

For  the  calciiun/osteoporosis  health 
claim,  the  first  required  element  is 
contained  in  §  101.72(c)(2)(i)(A)  and 
provides  that: 

The  claim  makes  clear  that  adequate 
calcium  intake  throughout  life  is  not  the  only 
recognized  risk  factor  in  this  multifactorial 
bone  disease  by  listing  specific  factors, 
including  sex,  race,  and  age  that  place 
persons  at  risk  of  developing  osteoporosis 
and  stating  that  an  adequate  level  of  exercise 
and  a  healthful  diet  are  also  needed. 

The  effect  of  presenting  the  information 
required  by  this  element  is  to  convey 
the  message  that,  for  any  individual, 
several  factors  define  the  disease  risk. 

The  focus  of  the  1994  consensus 
statement  is.  as  stated  in  its  title, 
optimal  calcium  intake  for  promotion  of 
public  health.  The  first  of  several 
significant  conclusions  in  the  report  is 
that  a  large  percentage  of  Americans  fail 

0  meet  currently  recommended 
guidelines  for  optimal  calciiun  intake. 
Because  of  the  need  to  correct  this 
pubUc  health  shortfall  and  to  improve 
bone  health  in  the  United  States, 
thereby  reducing  the  risk  of 
osteoporosis,  FDA  tentatively  concludes 
that  a  singular  focus  on  achieving  and 
maintaining  adequate  calcium  intake  as 
a  required  element  in  the  caldiun/ 
osteoporosis  health  daim  is  important 

Accordingly,  FDA  Is  proposing  to 
simplify  S  101.72(c)(2)(i)(A)  by  limiting 
the  requirement  to  a  balanced  statement 
that  reflects  the  importance  of  the 
essential  nutrient  caldum  over  a 
lifetime  in  a  healthful  diet  to  reduce 
osteoporosis  risk,  but  that  does  not 
imply  that  caldum  is  the  only  risk 
factor  for  the  development  of 
osteoporosis.  To  this  end,  proposed 
§  101.72(c)(2)(i)(A)  states  that  the  claim 
must  make  clear  that  adequate  caldum 
intake  as  part  of  a  healthful  diet 
throughout  life  is  essential  to  reduce  the 
risk  of  osteoporosis. 

FDA  has  included  the  reference  to  a 
"healthful  diet"  in  proposed 
§  101.72(c)(2)(i)(A)  for  consistency  with 
the  general  requirement  in 
§  101.14(d)(2)(v)  that  "the  claim  enable[ 

1  the  public  *  *  *  to  understand  the 
relative  significance  of  such  information 
[in  this  case,  the  relationship  between 


caldum  and  osteoporosis]  in  the  context 
of  a  total  daily  diet"  The  effed  of 
adequate  caldum  intake  can  only  be 
realized  if  the  caldum  is  a  part  of  a 
healthy  diet  that  provides  all  essential 
and  other  nutrients  to  optimize 
nutritional  health  status. 

The  proposed  revision  of 
§  101.72(c)(2)(i)(A)  emphasizes  the  most 
important  ride  fador  in  the  development 
of  osteoporosis  on  the  label  of  a  food 
product,  i.e.,  adequacy  of  dietary 
caldum  intake.  Nevertheless,  the  agency 
is  concerned  that  such  a  claim  could 
lead  consumers  to  beUeve  that  adequacy 
of  dietary  caldiun  intake  is  the  only  risk 
fador  for  the  disease.  In  the  proposal  to 
authorize  the  caldum/osteoporosis 
health  claim,  the  following  was  stated: 

Calcium  intake  is  not  the  only  recognized 
risk  fector  in  the  development  of 
osteoporosis.  Other  factors  include  a  persoQ's. 
sex,  race,  homional  status,  family  history, 
body  stature,  level  of  exercise,  general  diet, 
and  specific  life  style  choices,  such  as 
smoking  and  excess  alcohol  consumption. 

(56  FR  G0689  at  60698.  November  27, 
1991).  Based  on  that  information  in  part, 
§  101.72(c)(2)(i)(A)  requires  a  listing  of 
several  spedfic  risk  factors,  in  addition 
to  dietary  calcium  intake,  in  the 
caldum/osteoporosis  health  claim. 

As  stated  above,  however.  FDA 
acknowledges  that  the  number  of  food 
products  bearing  health  claims  is  not  as 
great  as  the  agency  had  anticipated. 
FDA  is  concerned  that  manufacturers 
have  been  disinclined  to  use  lengthy 
health  claims  on  food  labels,  and  that 
too  many  words  will  detrad  from  the 
central  consumer  message  of  the  claim. 
As  a  result.  FDA  is  concerned  that 
health  claims  like  the  calcium/ 
osteoporosis  claim  will  continue  to  be 
infrequently  used,  and  that  the  benefits 
of  communicating  information  on  diet- 
disease  relationships  through  such 
claims  will  not  be  realized.  . 

Because  of  these  concerns,  the  agency 
has  reevaluated  the  requirement  in 
S  101.72(c)(2)(l)(A)  that  a  calcium/ 
osteoporosis  health  claim  "*  *  *  list[  ] 
spedfic  fadors,  including  sex.  race,  and 
age  that  place  persons  at  risk  of 
developing  osteoporosis  and  stat[el  that 
an  adequate  level  of  exerdse  *  *  *  [is] 
also  needed."  Given  the  consensus 
statement's  central  focus  on  optimal 
caldum  intake  and  the  agency's  desire 
to  make  health  claims  as  usefiil  and 
useable  as  possible.  FDA  is  proposing  to 
replace  the  requirement  in 
§  101.72(c)(2)(i)(A)  that  specific  risk 
fadors  and  the  need  for  an  adequate 
level  of  exercise  be  stated  in  any  claim 
with  the  more  simple  requirement  that 
the  claim  not  imply  that  adequate 
dietary  caldiun  intake  is  the  only 
recognized  risk  fador  for  a  reduced  risk 


of  osteoporosis.  This  revision  will 
ensure  that  the  sdentific  vaUdity  of 
claims  about  osteoporosis  is  preserved 
by  recognizing  the  multifadorial  nature 
of  this  diaease  without  adding  words  to 
the  claim. 

hi  concert  with  the  proposed  change 
in  §  101.72(c)(2).  the  agency  is 
proposing  to  redesignate  §  101.72(d)(2) 
as  paragraph  (d)(5)  and  to  add  a  new 
paragraph  (d)(2)  that  provides  for  the 
provision  of  the  following  information 
from  current  §  101.72(cH2)(i)(A)  as 
optional  information: 

The  claim  may  list  specific  risk  factors  for 
osteoporosis,  identifying  them  among  the 
multifactorial  risks  for  the  disease.  Such 
bctors  include  a  person's  sex.  age,  and  race. 
The  claim  may  state  that  an  adequate  amount 
of  exercise  is  also  needed  to  reduce  risk  for 
the  disease. 

The  1995  consumer  report  identified 
the  caldum/osteoporosis  model  health 
claim  as  the  one  most  actively  disliked 
(Ref.  7).  This  dislike  most  likely  arises 
primarily  from  a  misunderstanding  one 
of  the  concepts  required  in 
§  101.72(c)(2)(i)(B),  specific 
identification  of  the  populations  at 
particular  risk  for  the  disease.  The 
current  regulation  states: 

The  claim. does  not  state  or  imply  that  the 
risk  of  osteoporosis  is  equally  applicable  to 
the  general  United  States  population.  The 
claim  shall  identify  the  populations  at 
particular  risk  for  the  development  of 
osteoporosis.  These  populations  indude 
white  (or  the  term  "Caucasian")  women  and 
Asian  women  in  their  bone  forming  years 
(approximately  11  to  35  years  of  age  or  the 
phrase  "during  teen  or  early  adult  yeara" 
may  be  used).  The  claim  may  also  identify 
menopausal  (or  the  tenn  "middle-aged") 
women,  persons  with  a  family  history  of  the 
disease,  and  elderly  (or  "older")  men  and 
wcanen  as  being  at  risk. 

The  1995  consumer  report  states  that 
minority  women  were  unanimous  in 
objecting  to  the  inference  that  black 
American  women  do  not  need  caldum. 
Accordingly,  minority  partidpants 
questioned  the  accuracy  of  the 
information.  All  of  the  survey 
partidpants  recognized  that  caldum  is 
essential  for  everyone.  Although  there 
was  some  recognition  based  on  prior 
knowledge  that  younger  women  need  to 
be  concerned  about  osteoporosis,  no 
partidpant  thought  the  model  claim 
communicated  that  concept  very  well. 
For  these  and  other  reasons,  older 
women  tended  to  dismiss  the  model 
claim  as  incoired. 

The  agency  did  not  intend  that  the 
caldum/osteoporosis  health  claim 
imply  that  nalcinm  is  not  needed  by  any 
individual  or  specific  population.  Given 
that  caldum  is  essential  for  every 
person,  the  agency  attempted  to  craft 


requirements  for  presenting  this  disease 
daim  in  a  truthful,  nonmisleading,  and 
sdentifically  vaUd  manner.  In  reviewing 
the  sdentific  data  supporting  the  claim, 
including  the  incidence  of  low-traiuna 
bone  fracture  in  the  elderly,  FDA  stated 
in  the  preambles  to  the  caldum/ 
osteoporosis  proposed  and  final  rules 
(56  FR  60689  and  58  FR  2665, 
respectively)  that  those  individuals  in 
the  general  population  at  greatest  risk  of 
developing  osteoporosis,  and  for  whom 
the  health  claim  would  have  greatest 
benefit,  include  Caucasian  and  possibly 
Asian  women  and  adolescent  girls  and 
young  adult  women  between  11  and  35 
years  of  age.  For  this  and  other  reasons, 
a  requirement  for  identifying  these  high 
risk  groups  was  included  in 
§  101.72(c)(2)(i)(B).  hi  identifying  those 
at  highest  risk,  there  was  no  intent  by 
the  agency  to  imply  that  other 
consumers  are  risk  fi-ee. 

The  1994  consensus  statement  is 
silent  in  ascribing  relative  risk  for 
osteoporosis  on  the  basis  of  race  or 
ethnidty  of  population  groups.  For 
adolescents  and  young  adults  of  both 
sexes.  11  through  24  years  of  age,  the 
optimal  calcium  requirement  is  given  as 
a  range  of  1,200  to  1,500  milligrams 
(mg)  of  caldum  daily.  The  report  says 
the  following  about  a  subset  of  this 
population.  12  to  19  year  old  females: 

Importantly,  population  surveys  of  girls 
and  young  women  12-19  years  of  age  show 
their  average  caldum  intake  to  be  less  than 
900  mg/day,  which  is  well  below  the  calcium 
intake  threshold.  The  consequences  of  low 
calcium  intake  during  this  crucial  period  of 
rapid  skeletal  accrual  raise  concerns  that 
achievement  of  optimal  peak  adult  peak  bone 
mass  may  be  seriously  compromised.  Special 
education  and  public  measures  aimed  at 
improving  dietary  calciimi  intake  in  this  age 
group  are  essential. 

(Ref.  6.) 

FDA  tentatively  concludes  that  greater 
use  in  food  labeling  of  the  caldum/ 
osteoporosis  health  claim,  articulated  in 
a  maimer  that  will  be  accepted  and 
followed  by  consumers,  can  help 
support  significant  strides  in  improving 
caldum  intake  in  all  segments  of  the 
U.S.  population.  Accordingly,  the 
agency  is  proposing  to  revise 
§  101.72(c)(2)(i)(B)  in  several  ways. 

First,  it  is  proposing  to  revise 
§  101.72(c)(2)(i)(B)  by  removing  the 
requirement  to  identify  by  race  those 
populations  at  particular  risk  for  the 
development  of  osteoporosis.  In  neither 
the  statement  died  above  nor  elsewhere 
in  the  1994  consensus  statement  is  any 
radal  or  ethnic  segment  among  girls  and 
young  women  12  to  19  years  of  age 
identified  as  being  more  at  risk  for  the 
consequences  of  a  less  than  optimal 
caldum  intake.  The  1994  NIH 


consensus  statement  found  that  the 
recommendation  for  optimal  nutrient 
requirements  for  any  particular  age/sex 
population  s^ment  to  forestall  the 
impad  of  a  degenerative  disease  applies 
to  all  members  of  that  segment,  although 
not  necessarily  to  the  same  degree  for 
everyone.  Thus,  the  agency  is  proposing 
not  to  require  mention  of  race  or 
ethnidty  as  a  required  element  but  to 
permit  such  information  as  an  option 
since  it  is  useful  and  important  to  those 
to  whom  it  apphes. 

Nevertheless,  retention  of  teen  and 
young  adult  women,  irrespective  of  race 
or  ethnidty,  as  the  focus  of  the  claim  is 
important  because,  as  stated  succinctly 
in  the  1994  consensus  statement: 

Two  important  factors  that  influence  the 
occurrence  of  osteoporosis  are  optimal  bone 
mass  attained  in  the  firat  two  or  three 
decades  of  life  and  the  rate  at  which  bone  is 
lost  in  later  yean. 

Failure  to  attain  optimal  bone  mass 
during  the  bone-forming  years  of 
adolescence  and  early  adulthood  is  a 
loss  that  cannot  be  recovered  during 
middle  age  or  later  in  Ufe  (Ref.  6).  Chice 
peak  adult  bone  mass  is  reached  at 
about  age  25,  bone  turnover  is  stable  in 
men  and  women  such  that  bone 
formaticm  and  bone  resorption 
(breakdown)  are  balanced.  In  women, 
resorption  rates  increase,  and  bone  mass 
declines,  beginning  with  the  fall  in 
estrogen  production  that  is  associated 
with  the  onset  of  menopause.  Unlike 
hormone  replacement  therapy, 
supplemental  caldum  during  this  initial 
phase  will  not  slow  the  decline  in  bone 
mass  attributable  to  estrogen  defidency. 
The  effects  of  calcium  in  reducing  the 
rate  of  bone  loss  can  be  shown  more 
dearly  in  postmenopausal  women  after 
the  period  when  the  ejects  of  estrogen 
deficiency  are  no  longer  dominant  (i.e., 
about  10  years  after  menopause). 

Osteoporosis  affects  more  than  25 
miUion  people  in  the  United  States  and 
is  the  major  underiying  cause  of  bone 
fractures  in  postmenopausal  women  and 
the  elderly  (Ref.  6).  Given  this 
tremendous  cost  to  public  health,  it  is 
essential  that  the  health  claim  on 
caldum  and  osteoporosis  inform 
consumers,  particularly  those  at  great 
risk  for  the  disease,  of  the  importance  of 
adequate  caldum  intake  throughout  Ufe 
for  attaining  peak  adult  bone  mass  and 
for  reducing  the  rate  of  bone  resorption 
or  loss,  two  processes  that  occur  at 
different  periods  over  a  Ufetime. 

Thus.  FDA  is  proposing  to  retain  the 
requirement  in  §  101.72(c)(2)(i)(B)  that 
the  claim  not  suggest  that  the  risk  of 
osteoporosis  applies  equally  to  the 
general  U.S.  population.  However,  it  is 
proposing  to  remove  the  required 
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reference  to  any  racial  or  ethnic  group 
in  identifying  the  at-risk  population. 
The  agency  is  proposing  to  identify  this 
population  in  the  following  way: 

*  *  *  The  claim  shall  identify  the 
populatioD  at  particular  risk  for  the 
development  of  08teo{xirosis  as  women  in 
their  bone  fonning  yean  &om  approximately 
11  to  35  years  of  age.  An  optional  statement 
that  further  characterizes  this  and  other 
populations  at  risk  for  (developing 
osteoporosis  may  be  made  in  accordance 
with  paragraph  (d)(3)  of  this  section. 

FDA  is  proposing  to  permit 
identification  of  Caucasian  women  and 
Asian  women  as  among  those  at 
particular  risk  for  the  disease  as 
optional  information,  along  with  other 
information  firom  §  101.72(c)(2)(i)(B),  in 
new  $  101.72(d)(3).  While  the  1995 
consumer  report  (Ret  7)  found  evidence 
that  some  consimiers  could  be  misled  by 
references  in  the  cal(}ium/o8teoporo8is 
health  claim  to  Caucasian  and  Asian 
women.  FDA  tentatively  concludes  that, 
if  properly  qiialifiedii  this  information 
co\ild  be  helphil  in  iiiforming  such 
wonien  who  may  be  tmavfare  of  their 
risk  of  developing  this  disease.  By 
providing  for  this  infcrmation  as  an 
optional  element  in  $  101.72(d),  the 
agency  is  attempting,  to  encourage 
manufecturers  to  us9  this  information  in 
formats  where  the  message  can  be 
phrased  in  enough  detail  to  clarify  its 
meaning.  For  example,  "while  all 
women  may  be  at  risk  of  osteoporosis, 
Caucasian  and  Asiai^  women  are 
particularly  at  risk,"  imay  be  understood 
and  not  rejected  by  oonsumera.  While 
this  statement  proviaes  more  detail  than 
seems  to  be  necessaiy  in  the  basic 
health  claim,  this  inKtrmation  could  be 
useful  in  a  longer  discussion  of  calcium 
and  osteoporosis,  fox  example  in  a 
paragraph  format  on  a  large  label  or  in 
a  pamphlet  The  agency  requests 
comment,  and  is  particularly  interested 
in  data,  on  whether  |ts  tentt^e  view 
that  consumer  imde<standing  would  be 
helped  is  correct. 

Section  101.72(c)(^)(i)(C)  estabUshed 
a  requirement  for  id^tifylng  the 
mechanism  whereby  adequate  dietary 
calcium  over  a  Ufiatifie  should  reduce 
the  risk  of  osteoporosis: 

The  claim  states  that  adequate  calciimi 
intake  throughout  lifis  is  linked  to  reduced 
risk  of  osteoporosis  through  the  mechanism 
of  optimizing  peak  boqe  mass  during 
adolescence  and  early  adulthood.  The  phrase 
"build  and  maintain  good  bone  health"  may 
be  used  to  convey  the  concept  of  optimizing 
peak  bone  mass.  When  reference  is  made  to 
persons  with  a  £unily  history  of  the  disease, 
menopausal  women,  aad  elderly  men  and 
women,  the  claim  may  also  state  that 
adequate  calcium  intake  is  linked  to  reduced 
risk  of  osteoporosis  thtnugh  the  mechanism 
of  slowing  the  rate  of  bone  loss. 
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The  agency  concluded  in  developing 
this  requirement  that  it  is  important  for 
consumers  to  have  a  basic 
understanding  of  the  biological  and 
physiological  mechanisms  by  which 
adequate  dietary  intake  of  calcium 
achieves  a  reduced  risk  of  osteoporosis. 
However,  information  developed  since 
the  regulation  was  published  indicates 
that  a  health  claim  may  not  be  the  best 
way  to  provide  this  information.  The 
1995  consumer  survey  (Ref.  7)  found 
that,  because  participants  had  learned 
elsewhere  that  calcium  intake  is  related 
to  general  bone  health,  they  thou^t  the 
fowl  label  was  not  the  right  means  for 
conveying  this  information.  In  addition, 
this  awareness  by  consumers  that 
calcium's  abiUty  to  "build  and  maintain 
good  bone  healm"  is  the  mechanism 
whereby  risk  of  osteoporosis  is  reduced, 
raises  a  question  as  to  whether  there  is 
a  need  to  state  that  fact  in  a  health 
claim.  In  the  interest  of  streamlining  the 
claim,  therefore,  FDA  is  proposing  to 
make  the  statement  of  the  mechanism 
by  which  calcium  intake  afi^ects  the  risk 
of  osteoporosis  optional  information. 
The  agency  is  proposing  to  move 
§  101.72(c)(2)(i)(C)  to  §  101.72(d)(4), 
changing  only  the  word  "shall"  to 
"may". 

Section  101.72(c)(2)(i)(D]  requires 
that: 

The  claim  does  not  attribute  any  degree  of 
reduction  in  risk  of  osteo{>orosis  to 
maintaining  an  adequate  calcium  intake 
throughout  life; 

This  paragraph  is  consistent  wdth 
requirements  in  regulations  f<x  all  other 
authorized  claims  that  no  attribution  to 
degree  of  risk  reduction  for  the 
respective  disease  or  health-related 
condition  be  made  in  reference  to  the 
nutrient  or  substance  that  is  the  subject 
of  the  claim  (see,  for  example: 
§§  101.73(c)(2)(i}(E),  101.74(c)(2)(i)P), 
101.75(c)(2)(i)(D).101.76(c)(2)(i)(E), 
101.77(c)(2)(i)(G},  101.78(c)(2)(i)(E),  and 
101.79(c)(2)(i)(F). 

Unlike  these  other  regulations. 
§  101.72  does  not  contain  an  express 
requirement  that  the  claim  state  that 
adequate  calcium  intake  throughout  Ufe 
"may"  or  "might"  reduce  the  risk  of 
osteoporosis  (see,  for  example, 
paragraphs  (c)(2)(i)(A)  in  §§  101.73 
through  101.79).  However,  it  is  clear 
that  n}A  also  intended  that  this 
reqxurement  apply  to  the  caldum/ 
osteoporosis  health  claim.  This 
intention  may  be  inferred  from  the  two 
model  health  claims  that  use  the  term 
"may"  in  relating  calciiun  intake  with  a 
reduction  in  risk  of  osteoporosis. 
Accordingly,  the  agency  is  proposing  to 
revise  §  101.72(c)(2)(i)(D)  and 


redesignate  it  as  §  101.72(c)(2)(i)(C)  to 
read  as  follows: 

The  claim  does  not  attribute  any  degree  to 
which  maintaining  adequate  calcium  intake 
throughout  life  may  reduce  the  risk  of 
osteoporosis; 

This  proposed  revision  retains  the 
prohibition  against  attributing  the 
degree  to  which  adequate  calcium 
intake  is  associated  with  a  reduced  risk 
for  osteoporosis  while  introducing  the 
concept  that,  because  of  the 
multifectorial  natiu«  of  the  disease, 
maintenance  of  an  adequate  calcium 
intake  throughout  life  may  reduce  risk 
of  developing  the  disease. 

Section  101.72(c)(2)(i)(E)  contains  the 
conditional  requirem«it  that  a  calcium/ 
osteoporosis  health  claim  include  a 
statement  that  reflects  the  limit  on  the 
benefit  derived  from  dietary  calciimi 
intake  as  follows: 

The  claim  states  that  a  total  dietary  intake 
greater  than  200  percent  of  the  reconunended 
daily  intake  (2,000  milligrams  (mg)  of 
calcium)  has  no  further  knovm  benefit  to 
bone  health.  This  requirement  does  not  apply 
to  foods  that  contain  less  than  40  percent  of 
the  recommended  daily  intake  of  1,000  mg  of 
calcium  per  day  or  400  mg  of  calcium  per 
reference  amount  customarily  consimied  as 
defined  in  §  101.12(b)  or  per  total  daily 
recommended  supplement  intake. 

Most  conventional  foods  and  many 
caldum-fortified  foods  do  not  exceed 
the  threshold  of  40  percent  of  the  DV  for 
calcium  for  adults  and  children  4  or 
more  years  of  age  and,  therefore,  do  not 
trigger  the  requ^ed  use  of  the  statement 
ni  $  101.72(c)(2)(i)(E).  Dietary 
supplements  containing  calcium, 
particularly  single  nutrient  suppfements 
containing  500  or  600  mg  of  calcium  per 
tablet,  exi»ed  the  threshold  and  are 
therefore  required  to  bear  the  statement 
as  part  of  a  health  claim.  The  pietary 
Supplement  Health  and  Education  Act 
of  1994  (the  DSHEA)  (Pub.  L.  103-417) 
was  enacted  on  October  25, 1994,  and 
amends  the  act  (Ref.  8).  Among  the 
findings  of  Congress  for  this  new  law 
regarding  the  benefits  of  dietary 
supplements  to  health  promotion  and 
disease  prevention  is  one  that  identifies 
a  link  between  ingestion  of  certain 
nutrients  or  dietary  supplements  and 
reduced  risk  for  sever^  chronic  diseases 
including  osteoporosis.  Another  finding 
states  that  the  Federal  Government 
should  not  take  any  actions  to  impose 
imreasonable  regulatory  barriers 
limiting  or  slowing  the  flow  of  safe 
products  and  accurate  information  to 
constuners. 

Among  the  issues  addressed  in  the 
1994  consensus  statement  is  the 
question  of  the  ways  by  which  optimal 
caldtmi  intake  may  be  attained.  The 


document  draws  the  following 
conclusion: 

The  praferred  source  of  calciimi  is  through 
calcium-rich  foods  such  as  dairy  products. 
Calcium-fortified  foods  and  calcium 
supplements  are  other  means  by  which 
optimal  calcium  intake  can  be  reached  in 
those  who  cannot  meet  this  need  by  ingesting 
conventional  foods. 

The  agency  has  taken  into 
consideration  the  expressed  intent  of 
the  DSHEA  and  this  finding  from  the 
1994  consensus  statement  and 
tentatively  concludes  that  revision  of 
§  101.72(c)(2)(i)(E)  is  in  order.  The 
agency  is  proposing  to  raise  the 
threshold  for  the  required  statement 
from  400  to  1,500  mg  of  caldum,  along 
with  other  changes. 

With  regard  to  adverse  effects  and  the 
risks  assodated  with  increased  levels  of 
caldum  intake,  the  1994  consensus 
statement  states  the  following: 

Even  at  intake  levels  of  less  than  4  g/day, 
certain  otherwise  healthy  persons  may  be 
more  susceptible  to  developing 
hypercalcemia  or  hypercalciuria.  mcewise, 
subjects  with  mild  or  subclinical  illnesses 
marked  by  dysregulation  of  1,25- 
dihydroxyvitamin  D  synthesis  (e.g.,  primary 
hyperparathyroidism,  sarcoidosis)  may  be  at 
increased  risk  from  higher  calcium  intakes. 
Nevertheless,  in  intervention  studies  (albeit 
of  relatively  short  duratioo-less  than  4 
jrears),  no  adverse  effects  of  moderate 
supplementation  up  to  1500  mg/day  have 
been  reported. 

(Ref.  6.) 

The  same  document  concludes  that 
daily  calcium  intake,  up  to  a  total  of 
2,000  mg,  appears  to  be  safe  in  most 
individuals  (Ref.  6).  For  major  segments 
of  the  U.S.  population  the  1994 
consensus  statement  identifies  an 
optimal  calcium  requirement  of  either 
1,500  mg  or  a  range  of  1,200  to  1,500  mg 
of  caldum  per  day.  These  population 
groups  include  adolescents  and  young 
adults  11  to  24  years  of  age,  pregnant 
and  lactating  women,  women  over  50 
(postmenopausal)  who  are  not  on 
estrogens,  and  men  over  65  yeara  of  age 
(Ref.  6).  Therefore,  the  agency 
tentatively  finds  that  a  level  of  1,500  mg 
of  caldiun  as  the  proposed  threshold  for 
the  statement  in  §  101.72(c)(2)(i)(E)  is 
not  only  consistent  with  current 
recommendations  for  dietary  caldum 
intake  but  is  also  well  within  a  range 
that  is  not  known  to  cause  adverse 
effeds. 

The  agency  is  consequenUy  proposing 
to  remiire  that  the  statement  of  limited 
benefit  appear  only  on  foods  that 
provide  more  than  1 ,500  mg  of  calcium 
per  day.  FDA  has  expressed  this 
proposed  threshold  level  as  a  percentage 
of  the  Daily  Values  (DV'a)  for  adults  and 
children  4  or  man  years  of  age  and  for 


pregnant  or  lactating  women.  The 
agency  notes  that  the  calcium  DVs  for 
adults  and  children  4  or  more  years  of 
age  and  for  pregnant  or  lactating  women 
have  not  changed  and  are  1,000  and 
1,300  mg,  respectively.  (See 
§  101.9(c)(8)(iv)  and  58  FR  2206  at 
2213.)  The  agency  intends  to 
redesign^e  this  requirement  as 
§101.72(c)(2)(i)P). 

A  common  form  of  a  calcium  dietary 
supplement  in  the  marketplace  is  as  a 
tablet  containing  either  500  or  600  mg 
of  calcium  as  the  sole  nutrient  with 
directions  for  use  in  labeling  that 
recommend  an  intake  of  one  or  two 
tablets  per  day.  A  health  claim  in  the 
labeling  of  such  a  product  would  not 
require  the  additional  statement  in 
proposed  §  101.72(c)(2)(i)(D).  FDA 
tentatively  concludes  that  this  proposed 
change  is  consistent  with  the 
recommendation  from  the  1994 
consensus  statement  on  dietary  sources 
for  this  nutrient. 

For  consistency  with  the  proposed 
revisions  in  §  101.72(c)  and  (d),  FDA  has 
revised  the  model  health  claims  in 
proposed  §  101.72(e).  FDA  has  used  the 
phrase  "Especially  for  teen  and  yoimg 
adult  women"  in  example  1,  which  sets 
out  how  a  claim  that  conforms  with 
§  101.72(c)  might  look  to  reflect  the 
effects  on  the  risk  of  developing 
osteoporosis  that  may  be  realized  by  this 
population  segment  without  implying 
that  adequate  caldum  intake  is  without 
benefit  for  others. 

The  agency  soUdts  comment  on  the 
proposed  revisions  to  the  calcium/ 
osteoporosis  health  claim  and  is 
particularly  interested  in  data  on 
consimier  understanding  of  this  claim, 
and  how  such  understanding  can  be 
improved.  ' 

2.  Other  HealUi  Claims 

A  common  requirement  in  the 
authorized  claims  for  dietary  fat  and  * 
cancer  (§  101.73);  sodium  and 
hypertension  (§  101.74);  dietary 
saturated  fat  and  cholesterol  and  risk  of 
coronary  heart  disease  (§  101.75);  fiber- 
containing  grain  products,  fruits,  and 
vegetables  and  cancer  (§  101.76);  fruits, 
vegetables,  and  grain  products  that 
contain  fiber,  particiUarly  soluble  fiber, 
and  risk  of  coronary  heart  disease 
(§  101.77);  and  fruits  and  vegetables  and 
cancer  (§  101.78)  is  a  statement  that 
development  of  the  particular  disease 
depends  on  many  fadora. 

It  is  well  documented  over  the  past  10 
years  that  consiuners  are  generally 
aware  that  development  of  major 
chronic  diseases,  such  as  cancer  and 
coronary  heart  disease,  is  dependent  on 
a  niunber  of  different  factors  such  as 
smoking,  excess  body  weight,  family 


history  of  the  disease,  exposure  to 
environmental  chemicals,  and  dietary 
and  other  factors  (Refs.  9  and  10). 
Additionally,  the  requirement  that 
authorized  claims  use  the  term  "may" 
or  "might"  to  relate  the  abihty  of  the 
substance  that  is  the  subject  of  the  claim 
to  reduce  the  risk  of  the  corresponding 
disease  or  health-related  condition  is  an 
indication  to  consumers  of  the 
multifactorial  nature  of  the  disease  or 
health-related  condition.  In  responding 
to  conunents  on  the  scientific  standard 
for  health  claims  as  to  whether  or  not 
a  claim  based  on  preliminary  sdentific 
data  would  be  consistent  with  that 
standard,  the  agency  said: 

*  *  *  Further,  absolute  claims  alwut 
diseases  affected  by  diet  are  generally  not 
possible  because  such  diseases  are  almost 
always  multifactorial.  Diet  is  only  one  foctor 
that  influences  whether  a  person  will  get 
such  a  disease.  For  example,  in  the  case  of 
calcium  and  osteoporosis,  genetic 
predisposition  (e.g.,  where  there  is  a  family 
history  of  fragile  bones  with  aging)  can  play 
a  major  role  in  whether  an  individual  will 
develop  the  disease.  Because  of  foctors  other 
than  diet,  some  individuals  may  develop  the 
disease  regardless  of  how  they  change  their 
dietary  patterns  to  avoid  the  disease.  For 
those  individuals,  a  claim  that  changes  in 
dietary  patterns  will  reduce  the  risk  of 
disease  would  be  false.  Thus,  health  claims 
must  be  free  to  use  the  term  "may"  tvith 
respect  to  the  potential  to  reduce  the  risk  of 
disease.  However,  use  of  this  term  would  not 
be  appropriate  for  health  claims  on  food 
labeling  where  significant  scientific 
agreement  does  not  exist  that  there  is  a  high 
probability  that  a  reduction  in  disease  risk 
will  occur. 

(58  FR  2478  at  2505.) 

Given  these  facts,  as  part  of  its  review 
of  required  elements  for  all  health 
claims  the  agency  has  reconsidered  the 
need  to  remind  consumers  of  the 
multifactorial  nature  of  hypertension, 
heart  disease,  and  cancer.  Based  on  its 
review,  FDA  tentatively  concludes  that 
the  statement  of  that  fact  in  each  claim 
can  be  made  optional.  In  place  of  the 
requirement  for  stating  the 
multifactorial  nature  of  the  disease,  the 
agency  proposes  to  substitute  a 
requirement  that  the  claim  not  imply 
that  the  substance  that  is  the  subjed  of 
the  health  claim  is  the  only  recognized 
risk  factor  for  the  corresponding  disease 
or  health-related  condition.  Thus,  the 
agency  tentatively  concludes  that  the 
concept  of  the  multifadorial  natiue  of 
the  disease  or  health-related  condition 
for  each  health  claim  will  be  preserved 
without  adding  additional  words  to  the 
daim.  The  agency  requests  comment  on 
whether  constuners  will  be  misled  to 
beheve  reduction  of  risk  will  be 
achieved  if  the  multifadorial  nature  of 


66220        Ftdeni  Register  /  Vol.  60.  No.  245  /  Thureday,  December  21,  1995  /  Proposed  Rules 


Federal  Regieter  /  Vol  60.  No.  245  /  Thursday.  December  21.  1995  /  Proposed  Rules        66221 


the  disease  or  heahh^ielated  condition 
is  not  stated  in  the  ckim. 

Accordingly,  the  agency  is  proposing 
to  revise  §$  101.73(cK2)(i)(F), 
101.74(c)(2)(i)(E),10t.75(c)f2)(i)(E), 
101.7«(c)(2)(i)(D),  10(l.77(c){2)(i)(F),  and 
101.78(c)(2)(i)(I)  in  ^milar  fashion  to 
ensure  that  the  health  claim  not  imply 
that  there  is  only  xmf  recognized  risk 
hcter  for  the  develo^ent  of  the 
corresponding  disease  or  health-related 
condition.  The  agendy  is  also  proposing 
to  leviae  §§  lOlJZmi),  101.74(d)(1), 
101.75(dMl).  101.76(li)(2),  101.77(d)(1), 
and  101.78(d)(2)  to  4ate  that 
development  of  the  disease  in  question 
depends  on  many  factors  and  to  list  the 
relevam  factors  for  eSch  disease.  For 
consistency,  the  agency  is  also 
proposing  to  revise  the  model  claims  to 
reflect  the  proposed  revisicms  to 
§§  101.73. 101.74, 101.75. 101.76» 
101.77.  and  101.78. 

In  addition,  the  agency  is  proposing  to 
correct  §  101.77(e}  bf  adding  the  phrase 
"and  the  risk  of  coroiuuy  heart  disease" 
which  was  inadvertoitly  omitted  in  the 
final  rule. 

The  health  claim  fbr  fruits  and 
vegetables  and  cancer  (§  101.78) 
contains  one  additictial  element  that 
FDA  tentatively  concludes  could  be 
optional  instead  of  at  mandatory  part  of 
the  claim,  hi  §  101.7i(cU2)(i)(D)  the 
regulation  states: 

ThetJaim  chaiacteriyes  the  food  bearing 
the  ciaim  as  containing  one  or  more  of  the 
following,  for  which  tte  food  is  a  good 
source  under  S  101.54:  ^lietary  fibn.  vitamin 
A,-  or  vitamin  C  { 

This  required  statoaqent  is  very  similar 
to  the  one  required  by 
§101.78(c)(2)(i)(C):  I 

The  claim  charscterites  fruits  and 
vegetables  asfoods  thai  are  low  in  fat  and 
may  contain  vitamin  A;  vitamin  C,  and 
dietary  fiber. 

The  agency  believes  that  the 
8taten»nt  required  by 
§  101.78(c)(2)(i)(C)  if  necessary  to 
describe  the  relationehip  between  the 
food  and  the  diseasa  In  the  1993  health 
claims  final  rule,  FQA  stated  that  by 
requiring  that  all  characterizing 
nutrimts  be  identifi^  as  characteristic 
of  dietary  patterns  rjch  in  fruits  and 
vegetables  without  ^edfically 
attributing  reduced  (ancer  risk  to  a 
single  nutrient,  the  (^aim  is  consistent 
with  current  scientific  knowledge. 
However,  the  requirement  in 
§  101.78(c)(2)(i)(D)  identifies  for  the 
consmner  which  of  the  characterizing 
nutrients  is  contributed  by  the  labeled 
food.  FDA  tentative^  concludes  that 
this  information  need  not  be  a  required 
element  of  the  claim  because  it  is 
available  as  part  of  the  nutrition  label. 


Therefore,  the  agency  has  tentatively 
concluded  that  the  information  in. 
§  101.78(c)(2)(i)(D)  can  be  made 
optionaL  Accordingly,  the  agency  is 
proposing  to  remove  §  101.78(c)(2)(i)(D); 
redesignate  §  101.78(d)(3)  through  (d)(5) 
as  §  101.78(d)(4)  through  (d)(6),  and  add 
new  §  101.78(d)(3)  which  reads: 

The  claim  may  characterize  fruits  and 
vegetables  &at  meet  the  requirements 
described  in  paragraph  (c)(2Hii)  of  this 
section  as  foods  that  are  low  in  fat  and  that 
contain  (or  &re  a  good  source  of)  one  or  more 
of  vitamin  A,  vitamin  C,  or  dietary  fiber. 

FDA  is  also  proposing  to  revise  the 
model  health  claims  in  §  101.78(e)  to 
reflect  these  changes. 

3.  Abbreviated  (iealtfa  Claims 

In  addition  to  eliminating  some  of  the 
requiremmits  for  a  full  health  claim,  as 
stated  above,  NFP A  requested  that  FDA 
permit  the  use  of  abbreviated  health 
claims  in  labeling,  such  as  on  the 
principal  display  panel.  FDA  has 
reviewed  the  health  claims  as  it  is 
proposing  to  revise  them  to  determine 
whether  the  reqtiired  elements  can  be 
reorganized  in  accordance  with 
proposed  §  101.14(d)(2)(iv)  to  facilitate 
their  use  on  the  food  label. 

With  the  revisions  to  §§  101.73, 
101.74, 101.75, 101.76, 101.77,  and 
101.78  proposed  in  this  document,  the 
agency  tentatively  finds  that  all  of  the 
required  elements  for  each  of  the  claims 
are  required  under  section  403(a)  of  the 
act  to  ensure  that  the  claims  are  truthful 
and  not  misleading  as  well  as  under 
section  403(r)  to  ensure  that  they  are 
scientifically  vaUd.  Accordingly,  the 
agency  tentatively  concludes  that  there 
is  no  basis  uipon  which  it  can  propose 
to  permit  the  splitting  of  these  required 
elements  between  the  principal  display 
panel  and  another  part  of  the  food  label. 

Using  the  health  claim  for  dietary  fat 
and  cancer  as  an  example,  the  agency  is 
proposing  to  remove  the  requirement 
that  the  claim  state  that  cancer  is  a 
multifactorial  disease.  The  remaining 
specific  requirements  in 
§  101.73(c)(2)(i)(A)  through  (c)(2)(i)(E) 
are  necessary  so  that  claims  on  the 
relationship  between  dietary  fat  and 
cancer  are  truthful,  not  misleading,  and 
scientifically  valid.  A  claim  consistent 
with  these  requirements  can  be 
expressed  in  11  or  fewer  words  (e.g.,  "A 
low  fat  diet  may  reduce  the  risk  of  some 
cancers").  These  requirements  also 
ensure  that  consumers  will  be  able  to 
understand  the  relative  significance  of 
the  information  presented  in  the  claim 
in  the  context  of  a  total  daily  diet. 
Accordingly,  the  agency  tentatively 
finds  that  there  is  no  need  to  divide  the 
required  elements  of  §  101.73  into  those 
that  must  be  included  whenever  the 


claim  is  i»esented  and  those  that  need 
only  be  included  as  part  of  the  full 
claim.  Based  on  the  same  reasoning, 
FDA  has  reached  the  same  judgment 
about  the  elements  of  the  claims 
authorized  by  §§  101.74  throueh  101.78. 

The  agency  tentatively  concludes, 
however,  that  such  a  split  is  appropriate 
among  the  required  elements  of  health 
claims  on  calcium  and  osteoporosis 
(§  101.72).  The  various  proposed 
revisions  for  the  specific  requirements 
in  §  101.72(c)(2)(i)  would  produce  a 
claim  that  is  shorter  than  is  provided  for 
in  the  ourent  regulation.  Nonetheless, 
even  with  the  proposed  revisions,  the 
length  of  the  claim  that  would  be  ^ 

required  imder  §  101.72  is  such  that,  to 
facilitate  use  of  the  claim,  FDA  is 
proposing  to  distinguish  between  those 
elements  necessary  to  ensure  that  the 
claim  is  truthful  and  not  misleading, 
and  those  elements  that  are  necessary  to 
understand  the  significance  of  the  claim 
in  the  context  of  tibe  total  daily  diet. 

Section  101.72(c)(2)(i)(A),  which  the 
agency  is  proposing  to  revise,  sets  forth 
the  most  important  requirement.  It 
establishes  the  essence  of  the  calciiun/ 
osteoporosis  claim  in  that  it  requires, 
clarity  in  a:statement  that  associates 
adequacy  of  dietary  calcium  intake  over 
a  lifetime  with  a  reduced  risk  of 
osteoporosis,  a  degenerative  disease  that 
afiects  more  than  25  million  Americans, 
partictilarly  postmenopausal  women 
and  the  elderly,  and  that  is  manifested 
by.  an  incidence  of  1.5  miUion  bone 
firacttires  annually  (Ref.  6).  This 
provision  sets  out  information  that  is 
fundamental  if  a  claim  associating 
calcium  and  osteoporosis  is  to  be 
truthful  and  not  misleading. 

Section  101.72(c)(2)(iKCT,  which 
requires  that  the  claim  not  attribute  any 
particular  degree  of  risk  reduction  to 
adequate  cakiiun  intake  is  also 
necessary  to  ensure  that  claims  are 
truthful,  not  misleading,  and 
scientifically  valid.  Compliance  with 
this  requirement,  however,  does  not  add 
any  words' to  the  claim. 

For  the  renmining  requirements, 
§  101.72(c)(2)(i)(B)  prohibits  the 
implication  that  risk  for  the  disease 
applies  equally  across  the  U.S. 
population.  Instead,  it  requires 
identification  of  that  segment  of  the 
population  that  is  most  at  risk  for 
developing  the  disease  later  in  life, 
wcmien  in  their  bone  forming  years.  The 
agency  requires  this  information  in 
response  to  section  403(r)(3)(bKiii)  of 
the  act,  which  as  stated  ^rave,  requires 
that  the  claim  accurately  represent  the 
relationship  between  ctdciiun  and 
osteoporosis  in  a  manner  that  is 
comprehensibl&to  the  public,  h  is  also 
under  section  403(r)(3)(b)(iii)  of  the  act 
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that  FDA  is  requiring  in 
§  101.72(c)(2)(i)(D)  that  the  daim 
disclose  that  ftuther  benefit  does  not 
derive  from  a  daily  dietary  intdce  of 
caldiun  that  exceeds  2.000  ms. 

Given  these  bases  for  the  atunnm/ 
osteoporosis  claim,  an  abbreviated  claim 
consistent  with  the  principles  propoMd 
earlier  in  this  document  may  be 
developed  that  sets  out  the  information 
required  under  §  101.72(c)(2)(i)(A)  and 
(c)(2)(i)(C).  To  reflect  this  fact,  the 
agency  is  propodng  to  renumber  ctirrent 
§  101.72(c)(2)(ii).  wdiich  deals  with  the 
nature  of  a  food  bearing  a  calcium/ 
osteoporosis  health  claim,  as 
§  101.72(c)(2)(iii).  and  it  is  proposing  a 
new  §  101.72(c)(2)(ii)  that  describes  how 
the  health  claim  is  to  be  presented  on 
the  label  or  in  labeling.  This  proposed 
new  paragraph  states  that  all  of  die 
elements  listed  in  §  101.72(c)(2)(i)  must 
be  included  in  one  presentation  of  the 
claim  on  the  label  or  labeling.  However, 
it  also  provides  that  a  short,  simple 
statement  of  the  claim  that  includes  the 
elements  in  $  101.72(cM2)(i)(A)  and 
(c)(2)(i)(C).  and  thus  that  is  truthfiil.  not 
misleading,  and  scientifically  valid,  may 
be  used  on  the  principal  display  panel 
as  long  as  the  full  clahn  appears  on  the 
label  or  in  the  labeling,  and,  there  is  a 
referral  statement  to  the  full  claim  in 
immediate  proximity  to  the  abbreviated 
statement. 

The  referral  statement  that  FDA  is 
proposing  accompany  the  abbreviated 
claim  is  consistent  with  that  provided 
for  in  the  general  requirements  for  - 
nutrient  content  claims  (S  101.13)  and 
health  claims  (§  101.14(d)(2)(iv)). 
Because  this  referral  statement  is  short, 
it  is  also  consistent  with  the  use  of  an 
abbreviated  claim. 

In  the  1993  health  claims  final  rule, 
the  agency  stated  that  it  did  not  beUeve 
that  it  is  appropriate  to  use  abbreviated 
health  claims  as  referral  statements  (58 
FR  2478  at  2512).  The  agency  was 
concerned  that  an  abbreviated  claim  did 
not  include  facts  that  are  material  in 
light  of  the  representation  that  is  made 
and  that  are  necessary  to  understand  the 
claim  in  the  context  of  the  daily  diet. 
The  agency  was  concerned  that  such 
confusion  is  possible  whenever  the  full 
health  claim  information  is  in  a  location 
different  from  that  of  the  reference 
statement,  and  that  such  confusion  is 
especially  likely  to  occur  when  a 
multiplicity  of  labeling  is  associated 
with  a  product.  If  these  concerns  can  be 
addressed,  however,  the  use  of  an 
abbreviated  claim  on  the  principal 
display  panel  would  facilitate  use  of  the 
claim  and,  as  a  result,  the 
commimication  of  information  that  will 
assist  consiuners  in  achieving  healthful 
dietary  practices. 


The  agency  has  tentatively  coocluded 
that  this  proposed  rule  addreMes  these 
concerns.  It  is  providing  for  an 
abbreviated  statement  that  reflects  the 
facts  that  are  material  under  section 
201(n)  of  the  act  (21  U.S.C  321(n))  Ad 
that  are  necessary  to  ensure  that  the 
claim  is  scientificaUy  valid.  It  is  also 
providing  for  an  accompanying  referral 
statement  to  additional  information  that 
is  necessary  for  a  full  understanding  of 
the  claim,  llie  agency  is  concerned, 
however,  about  the  possibility  that 
consumers  may  not  read  the  complete 
claim,  and  thus  that  they  will  not  have 
all  the  facts  necessary  to  fully 
understand  the  significance  of  the  claim 
being  made  and  to  comprehend  the 
claim  in  the  context  of  die  daily  diet. 
For  this  reason,  the  agency  is  asking  for 
data  to  demonstrate  ti^t  permitting  an 
abbreviated  claim  in  the  manner  that 
FDA  has  proposed  will  not  significantly 
decrease  the  likelihood  that  constunera 
will  read  the  fuU  claim. 

hi  §  101.72(c)(2)(ii)(A)  and 
(c)(2)(ii)(B),  the  agency  is  proposing 
requirements  for  the  type  size  and 
location  of  the  referral  statement  that  are 
consistent  with  those  for  nutrient 
content  claims  in  §  101.13(g)(1)  and 
(g)(2). 

FDA  has  long  held  that  accompanying 
information  should  be  in  a  size 
reasonably  related  to  that  of  the 
information  that  it  modifies.  Section 
403(f)  of  the  act  requires  that 
information  required  under  the  act  be 
placed  on  the  label  with  such 
conspicuousness  as  to  render  it  likely  to 
be  read.  Section  403(r)(2)(B)  of  the  act 
requires  that  a  referral  statement  for 
nutrient  content  claims  appear 
prominently,  although  it  does  not 
specify  requirements  such  as  to  type* 
size  or  style. 

For  nutrient  content  claims,  FDA 
established  type  size  requirements  for 
referral  and  disclosure  statements  that 
are  related  to  the  area  of  the  surface 
bearing  the  principal  display  panel 
rather  than  to  the  type  size  used  for  the 
nutrient  content  claim.  The 
proportionality  between  size  of  the 
referral  statement  and  the  size  of  the       « 
label  panel  ensures  that  the  referral 
statement  is  presented  with  appropriate 
prominence.  However,  when  the  claim 
is  less  than  twice  what  the  minimum 
size  of  the  referral  statement  would  be, 
given  the  size  of  the  label  and 
§  101.105(1),  the  type  size  of  the  referral 
statement  may  be  less  than  that  required 
under  §  101.105  for  net  quantity  of 
contents.  In  such  circimistances,  the 
referral  statement  is  of  appropriate 
prominence  if  it  is  at  least  one-half  the 
size  of  the  claim  and  not  less  than  one- 
sixteenth  of  an  inch.  This  approach  to 


the  type  size  nquimnent  far  the  referral 
statement  provides  additional  flexibility 
to  firms  in  utilizing  label  space  but  still 
ensiues  adequate  prominence  for  this 
statement. 

Because,  under  this  proposal,  health 
claim  referral  statements  are  to  be  used 
in  a  manner  that  is  similar  to  how 
nutrient  content  claim  referral 
statements  are  used,  and  because  they 
are  likely  to  appear  on  the  principal 
display  panel,  the  agency  tentatively 
concludes  that  a  hedth  claim  referral 
statement  should  be  subject  to  the  same 
type  size  requirements  as  those  for 
nutrient  content  claims.  Therefore,  the 
agency  tentatively  concludes  that  die 
requirements  for  the  referral  statement 
set  forth  in  §  101.72(c)(2)(u)(A)  and 
(c)(2)(ii)(B)  are  appropriate  when  an 
abbreviated  health  claim  is  used,  and  it 
is  including  them  in  this  proposed  rule. 

In  concert  with  the  proposed 
requirements  for  an  abbreviated  health 
claim,  the  agency  is  including  an 
abbreviated  health  claim  among  the 
examples  of  other  model  claims  in 
proposed  §  101.72(e). 

E.  Disclosure  Versus  Disqualifying 
Nutrient  Levels  for  Health  Claims 

Section  403(r)(3)(A)(ii)  of  the  act 
provides  that  a  health  claim  may  only 
be  made  for  a  food  that  "does  not 
contain,  as  determined  *  *  *  by 
regulation,  any  nutrient  in  an  amount 
which  increases  to  persons  in  the 
general  population  the  risk  of  a  disease 
or  health-related  condition  which  is  diet 
related,  taking  into  account  the 
significance  of  the  food  in  the  total  daily 
diet."  This  section  helps  to  ensure  that 
consumere  who  rely  on  health  claims 
will  be  consuming  foods  that  will  assist 
them  in  structuring  a  healthful  diet  that 
meets  dietary  guidelines. 

As  discussed  more  fully  in  the 
preamble  to  the  1993  health  claims  final 
rule,  the  agency  implemented  this 
provision  by  considering  a  food's  role  in 
the  total  daily  diet  and  calculating 
levels  of  total  fat,  saturated  fat, 
cholesterol,  and  sodiiun  that  woidd 
increase  the  risk  of  disease  or  health- 
related  conditions  in  the  general 
population.  FDA  calculated  these  levels 
by  considering  the  number  of  foods 
consumed  each  day,  as  well  as  the 
number  of  foods  that  are  likely  to 
contain  significant  levels  of  these 
nutrients. 

The  agency  has  established  different 
disquahfying  levels  for  different  types  of 
foods,  depending  on  the  role  that  they 
play  in  the  daily  diet.  Section 
101.14(a)(5)  defines  the  disqualifying 
level  for  individual  foods  as  20  percent 
of  the  DV's  for  total  fat,  saturated  fat, 
cholesterol,  and  sodiiun.  These  levels 
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translate  to  13.0  gram^  (g)  of  total  fat.  4.0 
g  of  saturated  &t,  60  mg  of  diolesteiol, 
and  480  mg  of  sodioiq  per  reference 
amoirnt  customarily  consumed,  per 
label  serving  size,  and  for  foods  with 
reference  amounts  customarily 
consimied  of  30  g  or  l#ss  or  2 
tablespoons  or  less.  p«r  SO  g.  Tlie 
regulations  make  additional  allowances 
for  main  dish  pioductfe  and  meal-type 
products.  The  disqualifying  levels  for 
main  dish  and  meal  products  are  30 
percent  and  40  percent  of  the  DV, 
respectively.  These  di^erent  levels  are 
consistent  with  the  leiislative  history, 
which  states,  "a  partictular  level  of  fat  in 
a  frozen  dinner  might  inot  trigger  the 
provision,  whereas  th^  same  amount  of 
M  in  a  snack  food  might  tri^er  it." 

A  food  that  exceeds  the  disqualifying 
level  for  any  of  the  fo«r  disqualifying 
nutrients  may  not  bear  a  health  claim 
unless  the  agency  has  granted  an 
exemption  "based  on  a  finding  that  such 
a  claim  would  assist  oonsumers  in 
maintaining  healthy  dietary  practices." 
(Section  403(r)(3){A)(|i)  of  the  act)  To 
date,  the  agency  has  received  no 
petitions  for  an  exem|>tion  from  this 
provision. 

The  NFPA  petition  requested  that  the 
defined  disqualification  levels  be 
converted  to  disclosure  levels  under 
certain  drciunstance^  More 
specifically,  the  petition  suggested  that 
"the  presence  of  one  of  these  nutrients 
at  the  prescribed  lev^  would  require 
disqualification  onfy  if  the  nutrient  was 
found  in  another  health  claim  regulation 
to  be  directly  and  adversely  related  to 
the  disease  mentioned  in  the  claim." 
The  petition  went  onto  state  that  "[ilf 
the  nutrient  is  not  so  directly  related  to 
the  disease  to  which  the  claim  refers, 
the  regulations  would  require  only 
disclosure  by  an  apptopriate  refeiral 
statement  in  conjimction  with  the 
health  claim  on  the  label,  as  the 
regulations  now  require  for  nutrient 
content  claims." 

As  stated  in  the  M^  11, 1995,  letter 
to  NFPA,  FDA  concludes  that  a  generic 
change  in  its  regulations  would  not  be 
consistent  with  the  underlying  goals  of 
the  NLEA.  The  current  disqualifying 
levels  assist  consumers  in  constructing 
total  daily  diets  that  tneet  dietary 
guidelines.  The  agency  considered  the 
role  a  food  plays  in  the  daily  diet  when 
it  calculated  the  disqualifying  levels. 
Health  claims  on  foods  with  levels  of 
fat,  saturated  fat,  cholesterol,  or  sodiiun 
that  exceed  the  disqiialifying  levels 
would  encoiuage  in($«ased  intake,  of 
these  foods  and  would  make  it  difficult 
for  consumers  to  follow  the  Surgeon 
General's  recommendations  and  to 
construct  a  healthful  diet.  Even  with  the 
current  disqualificat^n  levels, 
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consumers  could  reach  the  DV's  for  total 
fat,  saturated  fat,  cholesterol,  or  sodium 
by  eating  as  few  as  five  foods  that  bear 
health  claims. 

The  agoicy  considers  the  current 
disqItaUfication  rules  to  be  consistent 
with  congressional  intent.  Congress 
contemplated  that  health  claims  would 
be  reserved  for  those  foods  that  can 
contribute  to  a  healthful  diet.  As  the 
House  Report  states,  "Health  claims 
supported  by  a  significant  scientific 
agreement  can  reinforce  the  Surgeon 
General's  recommendations  and  help 
Americans  to  maintain  a  balanced  and 
healthful  diet."  (See  H.  Kept.  101-538, 
101st  Cong.,  2d  sess.  pp.  9-10  (1990).) 

Nevertheless,  the  agency  tentatively 
finds  that  there  may  be  some  instances 
where  disclosure  rather  than 
disquaUfication  is  appropriate.  While 
FDA  continues  to  believe  that ' 
exceptions  should  be  granted  on  a  case- 
by-case  basis,  using  a  petition  process, 
the  agency  recognizes  that  further 
guidance  on  the  criteria  that  it  will  use 
to  evaluate  petitions  for  exceptions 
would  be  useful.  FDA  is,  therefore, 
proposing  to  amend  its  regulations  to 
give  such  guidance. 

Proposed  S  101.70(f)  provides 
guidance  for  petitioners  requesting  an 
exception  to  the  prohibition  in 
§  101.14(e)(3)  against  health  claims  for 
foods  exceeding  the  disqualifying  levels 
identified  in  §  101.14(a)(5).  This 
proposed  amendment  to  the  petition 
procedures  sets  out  some  of  the  factors 
that  the  agency  will  considw  when 
evaluating  a  petition. 

Tlie  first  factor  that  FDA  is  proposing 
to  Ust  is  whether  the  risk  of  the  disease 
or  health-related  condition  is  of  such 
pubUc  health  significance,  and  the  role 
of  the  diet  so  critical,  that 
disqualification  is  not  appropriate 
(proposed  §  101.70(f)(1)).  The  agency 
recognizes  that  there  may  be  instances 
where  extraordinary  efforts  are  needed 
to  address  a  particular  public  health 
problem.  In  such  cases,  the  agency 
would  consider  providing  for  disclosure 
rather  than  disqualification  levels. 

The  second  factor  is  whether  the 
•availabiUty  of  foods  that  qualify  for  a 
health  clahn  is  adeqiiate  to  address  the 
public  health  concern  that  is  the  subject 
of  the  health  claim  (proposed 
§  101.70(f)(2)).  The  agency  intends  to 
consider  whether  the  application  of  the 
claim  is  so  limited  because  of  the 
disquaUfication  levels  that  it  will  not  be 
possible  to  meet  the  public  health  goal 
of  the  health  claim.  If  only  a  limited 
number  of  food  products  qualify  to  bear 
the  claim  because  of  the  disqualifying 
levels,  the  agency  would  consider 
providing  for  disclosiue  rather  than 
disqualification  levels. 


The  third  factor  that  FDA  intends  to 
consider  is  whether  there  is  some 
evidence  that  the  population  to  which 
the  health  claim  is  targeted  is  not  at  risk 
for  the  disease  or  health-related 
condition  associated  with  the 
disqualifying  nutrient  (proposed' 
§  101.70(fM3)).  Although  the  ciurent 
disqualifying  nutrients  are  associated 
with  diseases  or  health-related 
conditions  that  pose  risks  to  the  general 
population,  there  may  be  some 
categories  of  foods  that  are  targeted  to 
specific  subpopulations  that  are  not  at 
particular  risk  for  the  disease  or  health- 
related  condition  associated  with  the 
disquaUfying  nutrient  (toddlers,  for 
example).  The  agency  would  be  willing  ' 
to  look  at  data  and  to  consider  whether 
an  exception  to  the  disqualifying  levels 
should  be  made  for  foods  intended  for 
such  subgroups. 

Related  to  mis  criterion,  is  the 
qdestion  of  whether  there  is  evidence 
that  consiunera  can  identify  themselves 
as  being  at  risk  for  a  particular  disease 
or  healm-related  condition  associated 
with  the  disqualifying  levels.  For 
instance,  some  individuals  can  already 
identify  themselves  as  being  sensitive  to 
sodium  and,  therefore,  would  recognize 
the  risk  of  a  high  sodiiun  food  if  it  were 
disclosed.  If  the  ability  to  self-identify 
for  these  risks  becomes  widespread, 
disclosiue  might  be  sufficient  to' reduce 
the  risk  fiom  die  disquahfying  nutrient. 
FDA  would  expect  to  receive  data  that 
demonstrate  that  this  ability  exists, 
however,  before  it  would  be  willing  to 
grant  an  exemption  on  this  basis. 
Finally,  the  agency  intends  to 
consider  whether  there  are  any  other 
public  health  reasons  for  providing  for 
disclosiue  rather  than  disqualification 
(proposed  §  101.70(fM4)).  The  agency 
cioes  not  consider  the  above  list  of 
criteria  exhaustive.  There  may  be  other 
criteria  that  would  be  useful  in 
determining  whether  the  agency  should 
provide  for  disclosiu«  rather  that 
disqualification  levels  for  health  claims, 
and  the  agency  is  open  to  considering 
such  factors. 

The  agency  requests  comments  on  the 
appropriateness  of  these  criteria. 

The  agency  notes  that  there  are  ways 
to  convey  important  health  information 
other  than  through  health  claims.  A 
food  may  still  be  able  to  bear  a  nutrient 
content  claim  or  a  structiu«/function 
claim  in  order  to  highlight  a  particular 
attribute  even  if  it  exceeds  the 
disqualification  level  for  a  health  claim. 
For  example,  while  whole  milk  may  not 
be  able  to  bear  a  calciiun  and 
osteoporosis  health  claim,  it  can  still 
bear  a  "high  calcium"  nutrient  content 
claim,  so  long  as  the  levels  of  fat  and 
satiuated  fat  are  disclosed.  Similarly, 
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cooking  oils  that  are  lower  in  saturated 
Cat  may  not  be  able  to  bear  a  "healthy 
heart"  claim  but  can  still  bear  a  "low" 
or  "less"  satiuated  fat  nutrient  content 
claim. 

In  addition,  some  products  can  make 
other  truthful  and  not  misleading 
claims.  For  example,  the  label  of  whole 
milk  can  state  "Calciiun  builds  strong 
bones."  While  such  a  claim  is  not 
considered  a  health  claim  imder  the 
1990  amendments,  it  still  conveys 
important  dietary  advice  useful  to 
consiuners  in  constructing  a  healthful 
diet 

V.  Environmoital  Impact 

The  agency  has  determined  imder  21 
CFR  25.24(a)(ll)  that  Uiis  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  efiiect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12886  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Onder.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  imder  the  Executive  Order. 

FDA  is  proposing  to:  (1)  S{>ecify 
circumstances  under  which  S3monyms 
may  be  used,  authorizing  the  use  of 
imUsted  synonyms  provided  that  they 
are  properly  anchored  to  a  Usted  term; 
(2)  exempt  certain  types  of  products 
fiom  the  10  percent  nutrient 
contribution  requirement;  (3)  provide 
the  basis  for  shorter  health  claims  by 
eliminating  some  of  the  required 
elements;  and  (4)  permit  an  abbreviated 
health  claim  to  be  used  on  the  principal 
display  panel.  FDA  is  also  providing 
guidance  for  petitioners  requesting  an 
exception  to  the  prohibition  against 
health  claims  for  foods  exceeding  FDA's 
defined  disqualifying  levels.  The  agency 
anticipates  that  the  costs  of  this 
proposed  rule  will  be  minimal.  If  this 
rule  is  finalized  as  proposed,  it  will  not 
require  any  manu&ctiuers  currentiy 


making  claims  to  change  their  labels  or 
labeling.  Also,  this  rule  may  reduce  the 
costs  of  making  future  claims  by 
reducing  the  uncertainty  and  relaxing 
the  requirements  of  the  petition  process 
for  claims. 

Although  many  health  claims  have 
appeared  on  a  variety  of  products,  the 
agency  is  concerned  that  health  claims 
are  not  being  used  as  extensively  as  they 
could  be.  To  the  extent  that  vaUd  claims 
are  not  being  used,  a  cost  is  imposed  on 
society  in  that  some  valuable 
information  may  not  be  conveyed  to 
consumers.  This  proposed  rule  will 
reduce  the  cost  of  lost  beneficial 
information  by  making  it  easier  for  firms 
to  make  nutrient  content  and  health 
claims.  The  agency  is  aware  that  the 
food  label  or  labeling  is  a  major  means 
of  providing  information  on  foods  at  the 
point-of-purchase.  By  adopting  a  less 
restrictive  approach  to  claims,  the 
agency  is  providing  industry  with  a 
method  by  which  the  label  can  be  used 
to  inform  consumera  of  the  health 
benefits  of  foods  in  such  a  way  that  will 
catch  the  attention  of  consiunera.  As 
long  as  the  claims  are  truthful,  not 
misleading,  and  scientifically  vaUd,  the 
additional  information  will  benefit 
consumers  by  reinforcing  the  Surgeon 
General's  recommendations  and  helping 
consumen  maintain  healthful  dieta^ 
practices.  In  addition,  the  greater 
flexibility  provided  to  industry  will 
increase  the  incentive  to  develop  more 
healthful  products. 

The  Regulatory  FlexibiUty  Act 
requires  analyzing  options  for  regulatory 
relief  for  small  businesses.  The  current 
claims  regulations  may  have 
discouraged  small  businesses  fiom 
making  valid  nutrient  content  claims 
and  heakh  claims.  To  the  extent  that 
this  rule  relaxes  the  restrictions  on  the 
abiUty  of  firms  to  use  claims  on  the 
labels  or  in  the  labeling  of  their 
products,  this  rule  will  benefit  small 
firms.  In  accordance  with  the  Regulatory 
FlexibiUty  Act,  the  agency  certifies  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

Vn.  Paperwork  Reduction  Act 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  reporting, 
recordkeeping,  labeling,  or  other  third 
party  disclosure  requirements;  thus 
there  is  not  "information  collection" 
necessitating  clearance  by  the  Office  of 
Management  and  Budget.  However,  to 
ensure  the  accuracy  of  this  tentative 
conclusion,  FDA  is  seeking  comment  on 
whether  this  proposed  rule  to  permit 
additional  flexibility  in  the  use  of  health 
claims  and  synonyms  for  nutrient 


content  claims  on  food  labels  imposes 
any  paperworic  burden. 

Vm.  Comnmits 

Interested  persons  may,  on  or  before 
March  20, 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  c(Hnments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

DC.  RefJBrences 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
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between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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MultifKtoriality  of  DisMst."  Octobw  25. 
IMS. 

Lift  of  Subjects  in  21  CfR  Part  101 

Food  labeling.  Nutrition.  Reporting 
and  recordkeeping  req^ireInent8. 

TlMrefore.  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  ia  proposed  that 
21  CFR  pari  IQl  be  amended  as  follows: 

PART  101-FOOO  LAi^EUNQ 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Anthority:  Sacs.  4.  5. 6  ef  the  Fair 
Packaging  and  Labeling  ACt  (15  U.S.C.  1453, 
1454. 1455);  sees.  201,  301,  402. 403, 409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  331.  342,  343,  348,  371). 

2.  Section  101.13  is  ^mended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  addihg  new  paragraph 
(r)  to  read  as  follows:   I 

1101.13   NuMent  content  daime— general 
piinclplee.  I 

•        •        •        •        4 

(b)  A  claim  that  expressly  or 
implicitly  characterize^  the  level  of  a 
nutrient  (nutrient  content  claim)  of  the 
type  required  in  nutrition  labeling 
imder  §  101.9  with  the  exception  of 
such  claims  on  restaurant  menus  and 
except  as  noted  in  paragraph  (r)  of  this 
section  for  unlisted  synonyms,  may  not 
be  made  on  the  label  oT  in  labeling  of 
foods  unless  the  claim  as  made  in 
accordance  with  this  regulation  and 
with  the  applicable  regulations  in 
subpart  D  of  this  pari  qr  in  part  105  or 
part  107  of  this  chapter. 

(r)  Expressed  synonyms  for  nutrient 
content  claims  may  be  used,  provided: 

(1)  The  term  is  listed  as  a  synonym  of 
a  defined  term  in  the  regulations  in 
subpart  D  of  this  part  qr  in  part  105  or 
part  107  of  this  chapt^;  or 

(2)  The  term  is  usedjin  a  manner  that 
compUes  with  the  fbllewing 
requirements: 

(i)  Such  term  is  not  inisleading  and, 
in  the  context  of  the  entire  label,  is 
reasonably  understood  by  consimiers  to 
be  a  synonym  of  a  term  listed  in  subpart 
D  of  this  part  or  in  part  105  or  part  107 
of  this  chapter,  I 

(ii)(A)  The  term  that  is  listed  in 
subpart  D  of  this  part  er  in  part  105  or 
part  107  of  this  chapter,  and  for  which 
the  uinlisted  term  is  being  used  as  a 
synonym,  appears  protninently  and 
conspicuously  on  the  label,  suich  that  it 
is: 

(2)  fanmediately  adjacent  (with  no 
intervening  material]  to  the  most 
prominent  use  of  the  unlisted  synonym 


(as  determined  in  accordance  with 
§101.13m(2Kiii)):and 

(2)  At  leest  half  as  prominent 
(including  type  size,  style,  and  color)  as 
the  unlisted  synonym  authorized  under 
this  paragraph. 

(B  J  If  the  term  listed  in  subpart  D  of 
this  part  or  in  part  105  or  part  107  of 
this  chapter  is  more  than  twice  as 
prominent  on  a  label  as  the  synonym 
authorized  under  this  paragraph  siich 
that  the  claimed  nutrient  level  is  clearly 
understood  (e.g.,  a  claim  in  the 
statement  of  identity  versus  an  unlisted 
synonym  used  only  in  a  paragraph  in 
small  sized  type),  the  term  listed  in 
subpart  D  of  this  part  or  in  part  105  or 
part  107  of  this  chapter  need  not  be 
placed  adjacent  to  the  unlisted  synonym 
authorized  under  this  paragraph. 

(iii)  The  imlisted  synonym  is  used  in 
conformance  with  all  the  requirements 
for  the  use  of  the  defined  term,  i.e..  the 
referral  statement  required  in  §  101.13(g) 
and  any  other  required  label  statements 
appear  in  the  prescribed  manner;  and 

Uv)  This  paragraph  does  not  authorize 
a  term  listed  in  subpart  D  of  this  part  or 
in  part  105  or  part  107  of  this  chapter 
to  be  used  in  conjunction  with  an 
imlisted  quaUfying  term  (e.g.,  "extra 
low,"  "extra  high."  "especially  good 
source."  or  "great  source"). 

3.  Section  101.14  is  amended  by 
revising  paragraphs  (d)(2)(iv)  and  (e)(6) 
to  read  as  follows: 

§101.14    Health  claims:  general 
requirements. 


consisting  only  of  a  truthful, 
nommsleadlng.  and  scientifically  valid 
description  of  ihe  relationship  between 
the  substance  and  the  disease  or  health- 
related  condition.  Provided  that: 

( 1 )  Such  an  ^breviated  claim  is 
accompanied  by  a  reference  statement  to 
the  complete  health  claim; 

[i)  The  reference  statement  is 
prominent  and  in  immediate  proximity 
to  the  abbreviated  claim;  and 

[3)  The  complete  health  claim  appears 
on  the  same  label,  or  in  the  same 
labeling,  in  which  the  abbreviated  claim 
appears. 
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(d)  *  •  • 

(2)*«* 

(iv)  All  information  required  to  be 
included  in  the  claim  appears  in  one 
place  without  other  intervening 
material,  except  that  the  principal 
display  panel  of  the  label  or  labeling 
may  bear: 

(A)  The  reference  statement, 

"See for  information  about 

the  relationship  between and 

."  with  the  blanks  filled  in 


UMI 


with  the  location  of  the  labeling 
containing  the  health  claim,  the  name  of 
the  substance,  and  the  name  of  the 
disease  or  health-related  condition  (e.g., 
"See  attached  pamphlet  for  information 
about  calcium  and  osteoporosis"),  with 
the  entire  claim  appearing  elsewhere  on 
the  other  labeling.  Provided  that,  where 
any  graphic  material  (e.g.,  a  heart 
symbol)  constituting  an  explicit  or 
imphed  health  claim  appears  on  the 
label  or  labeling,  the  reference  statement 
or  the  complete  claim  shall  appear  in 
inunediate  proximity  to  such  graphic 
material;  or 

(B)  As  authorized  under  subpart  E  of 
this  part,  an  abbreviated  claim 


(6)  Except  for  dietary  supplements, 
fruit  or  vegetable  products  composed 
solely  of  fruits  and  vegetables,  enriched 
grain  products  that  conform  to  a 
standard  of  identity  in  part  136, 137,  or 
139  of  this  chapter,  and  bread  which 
conforms  to  the  standard  of  identity  for 
enriched  bread  in  §  136.115  of  this 
chapter  except  that  it  contains  whole 
wheat  or  other  grain  products  not 
permitted  imder  that  standard,  or  where 
provided  for  in  other  regulations  in  part 
101.  subpart  E.  the  food  contains  10 
percent  or  more  of  the  Reference  Daily 
Intake  or  Daily  Reference  Value  for 
vitamin  A.  vitamin  C.  iron,  calcium, 
protein,  or  fiber  per  reference  amount 
customarily  consumed  prior  to  any 
nutrient  addition. 

•  •        •        «        * 

4.  Section  101.70  is  amended  in 
paragraph  (f)  by  adding  in  the  model 
petition  new  text  immediately 
preceding  the  last  imdesignated 
paragraph  of  section  B  to  read  as 
follows: 

S  101.70   Petltione  for  health  cMms. 

•  •        •        *        » 

(f)  •  *  • 

B.  *  *  * 

In  deciding  the  merits  of  a  petition 
filed  for  an  exception  to  the  prohibition 
in  §  101.14(e)(3)  against  health  claims 
for  foods  exceeding  the  disqualifying 
levels  identified  in  §  101.14(a)(5).  the 
agency  will  consider  the  following 
factors: 

1.  The  public  health  significance  of 
the  risk  of  the  disease  or  health-related 
condition  that  is  the  subject  of  the  claim 
and  the  role  that  the  diet  plays  in 
decreasing  that  risk; 

2.  The  availabiUty  of  foods  that 
qualify  for  a  claim  to  address  the 
underlying  public  health  concerns; 

3.  Evidence  demonstrating  the 
population  to  which  the  health  claim  is 
targeted  is  not  at  risk  for  the  disease  or 
health-related  condition  associated  with 
the  disqualifying  nutrient,  including. 


but  not  limited  to,  the  ability  of 
individuals  to  identify  themselves  as 
being  at  risk  for  the  e  iseese  or  health- 
related  condition  associated  with  the 
disqualifying  nutrient;  and 

4.  All  other  evidence  demonstrating 
the  public  health  need  for  waiving  the 
disqualification  requirements. 

•  •        •        •        * 

5.  Section  101.72  is  amended  by 
revising  paragraph  (c)(2)(i);  by 
redesignating  paragraphs  (c)(2)(ii)  and 
(d)(2)  as  (c)(2)(iii)  and  (d)(5). 
respectively;  by  adding  new  paragraphs 
(c)(2)(ii).  {d)(2).  (d)(3).  and  (d)(4);  and  by 
revising  paragraph  (e)  to  read  as  follows: 

1101.72    HeeMt  cMms:  calcium  and 

•  •        •        *        • 

(c)(2)  Specific  requirements,  (i) 
Nature  of  the  claim.  A  health  claim 
associating  calcium  with  a  reduced  risk 
of  osteoporosis  may  be  made  on  the 
label  or  labeling  of  a  food  described  in 
paragraph  (c)(2)(iii)  of  this  section, 
provided  that: 

(A)  The  claim  makes  clear  that 
adequate  caldimi  intake  as  part  of  a 
healthful  diet  throughout  fife  is 
essential  to  reduce  ue  risk  of 
osteoporosis.  The  claim  does  not  imply 
that  adequate  dietary  calcium  intake  is 
the  only  recognized  risk  factor  for  the 
development  of  osteoporosis; 

(B)  The  claim  does  not  state  or  imply 
that  the  risk  of  osteoporosis  is  equally 
applicable  to  the  general  United  States 
population.  The  claim  shall  identify  the 
population  at  particiilar  risk  for  the 
development  of  osteoporosis  as  women 
in  their  bone  forming  years  ftom 
approximately  11  to  35  years  of  age.  An 
optional  statonent  that  fiirther 
characterizes  this  and  other  populations 
at  risk  for  developing  osteoporosis  may 
be  made  in  accordanoe  with  paragraph 
(d)(3)  of  this  section; 

(C)  The  claim  does  not  attribute  any 
degree  to  which  maintaining  adequate 
calcium  intake  throughout  life  may 
reduce  the  risk  of  osteoporosis;  and 

(D)  The  claim  states  tnat  total  dietary 
intake  of  calcium  greater  than  2,000 
milligrams  (mg)  per  day  (200  percent  of 
the  DV  for  caldum  for  adiilts  and 
children  4  or  more  years  of  age  or  154 
percent  of  the  daily  value  PV)  for 
pregnant  or  lactating  women)  provides 
no  further  benefit  to  bone  health  in 
reducing  the  risk  of  osteoporosis.  This 
requirement  does  not  apply  to  a  food 
that  provides  1,500  mg  or  less  of 
caldum  per  day  (150  percent  or  less  of 
the  DV  for  caldum  for  adults  and 
children  4  or  more  years  of  age  or  115 
percent  or  less  of  the  DV  for  pregnant  or 
lactating  women)  when  used  as  directed 
in  labeling. 


(ii)  Presentation  of  the  claim.  All  of 
the  elements  hsted  in  paragraph  (c)(2)(i) 
of  this  section  must  be  included  in  one 
presentatipn  of  the  claim  displayed 
prominently  on  the  label  or  labeling  on 
which  the  claim  appears.  Other 
presentetions  of  the  claim  on  that  label 
or  labeling,  induding  on  the  prindpal 
display  panel,  need  not  indude  the 
information  in  paragraphs  (c)(2)(i)(B) 
and  (c)(2)(i)p)  of  this  section  provided 
that,  displayed  prominently  and  in 
immediate  proximity  to  such  claim,  the 
following  referral  stetement  is  used: 

"See for  more  information" 

with  the  blank  filled  in  with  the  identity 
of  the  panel  on  which  is  presented  the 
statement  of  the  claim  that  includes  aU 
of  the  elements  in  paragraph  (c)(2)(i)  of 
this  section. 

(A)The  referral  statement  "See 
(appropriate  panel]  for  more 
information"  shall  be  in  easily  legible 
boldface  print  or  type,  in  distind 
contrast  to  other  printed  or  graphic 
matter,  that  is  no  less  than  that  required 
by  §  101.105(i)  for  net  quantity  of 
contents,  except  where  the  size  of  the 
daim  is  less  than  two  times  the  required 
size  of  the  net  quantity  of  contents 
statement,  in  which  case  the  referral 
statement  shall  be  no  less  than  one-half 
the  size  of  the  claim  but  no  smaller  than 
one-sixteenth  of  an  inch. 

(B)  The  referral  statement  shall  be 
inunediately  adjacent  to  any 
presentation  of  the  health  claim  that 
does  not  indude  all  of  the  elements  of 
paragraph  (c)(2)(i)  of  this  section,  and 
there  may  be  no  intervening  material 
between  the  daim  and  the  referral 
statement.  If  the  abbreviated  health 
claim  appears  on  more  than  one  panel 
of  the  label,  the  referral  statement  shall 
be  adjacent  to  the  claim  on  each  panel 
except  for  the  panel  that  bears  the  full 
healUi  claim  where  it  may  be  omitted. 
•        •        •        •        • 

(d)  *  •  • 

(2)  The  claim  may  list  spedfic  risk 
fiadors  for  osteoporosis,  identifying 
them  among  the  multifadorial  risks  for 
the  disease.  Such  fadors  include  a 
person's  sex.  age,  and  race.  The  claim 
may  state  that  an  adequate  amoimt  of 
exerdse  is  also  needed  to  reduce  risk  for 
the  disease. 

(3)  The  claim  may  further  identify  the 
population  at  particiilar  risk  for  the 
development  of  osteoporosis  as 
including  white  ((»  "Caucasian") 
women  and  Asian  women  in  their  bone 
forming  years  (approximately  11  to  35 
years  of  age).  The  claim  may  also 
identify  menopausal  (or  the  term 
"middle-aged")  women,  persons  with  a 
family  history  of  the  disease,  and 
elderly  (or  "older")  men  and  women  as 
being  at  risk. 


(4)  The  claim  may  state  that  adequate 
caldiun  intake  thrcHighout  life  is  linkMl 
to  reduced  risk  of  osteoporosis  through 
the  mechanism  of  optimizing  peak  bone 
mass  during  adolescence  and  early 
adulthood.  The  phrase  "build  and 
maintain  good  bone  health"  may  be 
used  to  convey  the  concept  of 
optimizing  peak  bone  mass.  When 
reference  is  made  to  persons  with  a 
fiamily  history  of  the  disease, 
menopausal  women,  and  elderly  men 
and  women,  the  claim  may  also  state 
that  adequate  caldum  intake  is  linked  to 
reduced  risk  of  osteoporosis  through  the 
mechanism  of  slowing  the  rate  of  bione 
loss. 


(e)  Model  health  claims.  The 
following  are  examples  of  model  health 
claims  that  may  be  used  in  food  labeling 
to  describe  the  relationship  between 
caldiun  and  osteoporosis: 

(1)  Examples  1  and  2.  Model  health 
daims  for  a  food  that  does  not  require 
the  statement  specified  in  paragraph 
(c)(2)(i)(D)  of  this  section: 

Especially  for  teen  and  young  adult 
women,  adequate  caldum  in  a  lisalthful  diet 
may  reduce  die  risk  of  osteoporosis  later  in 
life. 

A  healthful  diet  with  adequate  calcium  and 
regular  exercise  help  teen  and  young  adult 
white  and  Asian  women  maintain  good  bone 
health  and  may  reduce  their  high  risk  of 
osteoporosis  later  in  life.  * 

(2)  Example  3.  Model  health  claims 
for  a  food  labeled  for  use  by  adults  and 
children  4  or  more  years  of  age  that 
requires  the  statemmit  spedfied  in 
paragraph  {c)(2)(i)P)  of  this  section: 

Exercise  and  a  healthful  diet  with  enough 
calcium  may  help  teen  and  young  adult 
women  reduce  their  high  risk  of  osteoporosis 
later  in  life.  Adequate  calcium  is  important 
for  everyone  (women  and  men  at  all  ages)  but 
daily  intakes  above  2,000  mg  (200  percent  of 
the  DV)  may  not  provide  added  benefit. 

(3)  Example  4.  Abbreviated  model 
health  claim  for  use  with  a  full  health 
claim  and  that  conforms  with  the 
reqiiirementa  of  paragraph  (c)(2)(ii)  of 
this  section: 

Adequate  calcium  in  a  healthful  diet  may 
reduce  the  risk  of  osteoporosis.  See 
(appropriate  panel)  for  more  information. 

6.  Section  101.73  is  amended  by 
revising  paragraphs  (c)(2)(i)(F).  (d)(1). 
and  (e)(1)  to  read  as  follows: 

§101.73    Heantt  claims:  (Hetary  lipids  and 


(c)  •  •  * 
(2)  •  •  • 

(i)  *  *  • 

(F)  The  claim  does  not  imply  that 
dietary  fat  consiunption  is  the  only 
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recognized  risk  factot  for  the 
development  of  cano^. 

(d)  Optional  information.  (1)  The 
rlitim  may  indicate  tiat  development  of 
canon  depends  on  many  factors  and 
identify  one  or  more  of  the  following  as 
risk  bctors  for  the  disease:  Family 
history  of  a  specific  type  of  cancer, 
dgarette  smoking,  altohol  consumption, 
overweight  and  obesity,  ultraviolet  or 
ioniziBg  radiation,  exposure  to  cancer- 
causing  chemicals,  and  dietary  factors. 

•  •        •        •        • 

(e)  •  •  • 

(1)  A  low  &t  diet  b  tay  reduce  the  risk 
of  some  cancers. 

•  •        •        •        • 

7.  Section  101.74  i  i  amended  by 
revising  paragraphs  (cU2Ki)(E).  (d)(1). 
(e)(1).  and  (e)(2)  to  r^  as  follows: 

1101.74    HaaMieialmKaodlumand 
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•  •       •       • 

(€)••• 
(2)  •  •  • 

(i)  •  '  * 

(E)  The  claim  does  not  imply  that 
dietary  sodium  consumption  is  the  only 
.recognized  risk  factor  for  the 
development  of  hi^  blood  presstue. 

•  «       •       •       • 

(d)  Optional  information.  (1)  The 
daim  may  indicate  t)ut  develoimient  of 
high  blood  pressure  depends  on  many 
factors  and  identify  one  or  more  of  the 
following  as  risk  factors  for  the  disease 
in  addition  to  dietary  sodium 
consumption:  Family  history  of  high 
blood  pressure,  growring  older,  alcohol 
consumption,  and  excess  weight 

•  •        •        • 

(e)  •  •  • 

(1)  A  low  sodium  diet  may  reduce  the 
risk  of  high  blood  pressure. 

(2)  [This  product]  can  be  part  of  a  low 
sodiiun,  low  salt  diet  that  niight  reduce 
the  risk  of  hypeitenMon  or  high  blood 


pressure. 

8.  Section  101.75 
revising  paragraphs 


s  amended  by 
(c)(2)(i)(E).  (d)(1). 


(e)(1),  and  (e)(2)  to  read  as  follows: 


1101.76 

Ml  ana  cnoNeMfw  ana  naKoi  ceronary 


(d)  Optional  information.  (1)  The 
claim  may  indicate  that  coronary  heart 
disease  risk  depends  on  many  factors 
and  identify  one  or  more  of  the 
following  in  addition  to  saturated  fat 
and  cholesterol  about  which  there  is 
general  scientific  agreement  that  they 
are  major  risk  factors  for  this  disease:  A 
family  history  of  coronary  heart  disease, 
elevated  blood  total  and  LDL- 
cholesterol.  excess  body  weight,  high 
blood  pressure,  cigarette  smoking, 
diabetes,  and  physical  inactivity. 

(e)  •  •  • 

(1)  Diets  low  in  saturated  fat  and 
cholesterol  may  reduce  the  risk  of  heart 
disease; 

(2)  Your  risk  of  heart  disease  might  be 
reduced  by  a  diet  low  in  saturated  fat 
and  cholesterol  and  a  healthy  lifestyle; 

•        •        •        •        • 

9.  Section  101.76  is  amended  by 
revising  paragraphs  (cK2)(i)(D),  (d)(2), 
(eMD.  and  (e)(2)  to  read  as  follows: 

flOI.70   HealttidalmacJfcaroontalnlng 
gralniMadueta,  fmna,  and 


(€)••• 

(2)  •  •  • 

(i)  •  •  • 

(E)  The  claim  doe^  not  imply  that 
consumption  of  dietary  saturated  fat  and 
cholesterol  is  the  oidy  recognized  risk 
fiu:tor  for  the  devek  >ment  of  cortmary 
heart  disease. 


UMi 


(c)  •  •  • 
(2)*-« 

(i)  •  *  • 

(D)  The  claim  does  not  imply  that 
consumption  of  diets  low  in  fat  and 
hi^  in  fiber-containing  grain  products, 
firuits,  and  vegetables  is  the  only 
recognized  ride  factor  for  a  reduced  risk 
of  developing  cancer. 
•••••• 

(d)  •  •  • 

(2)  The  claim  may  indicate  that 
development  of  cancer  depends  on 
many  factors  and  identify  one  or  more 
of  the  following  as  risk  factors  for  the 
disease:  Family  history  of  a  specific  type 
of  cancer,  cigarette  smoking,  alcohol 
consumption,  overweight  and  obesity, 
ultraviolet  or  ionizing  radiation, 
exposure  to  csicer-causing  chemicals, 
and  dietary  factors. 

*  •       •        *        • 

(e)  •  •  • 

(1)  Low  fat  diets  rich  in  fiber- 
containing  grain  products,  fiuits,  and 
vegetables  may  reduce  the  risk  of  some 
types  of  cancer. 

(2)  A  diet  low  in  fat  and  high  in  grain 
products,  fruits,  and  vegetables  that 
contain  fiber  may  reduce  your  risk  of 
some  cancers. 

•  •        •        *       • 

10.  Section  101.77  is  amended  by 
revising  paragraphs  (c)(2)(i)(F),  (d)(1), 
and  (e)  to  read  as  follows: 


f  101.77    Health  claims:  fniHs,  vegetablea, 
and  grain  products  that  contain  fiber, 
particularly  aolubia  mier,  and  risic  of 
coronary  heart  dissass. 

(€)••• 
(2)  *  •  • 

(i)  •  •  • 

(F)  The  claim  does  not  imply  that 
consumption  of  diets  low  in  sattuated 
fat  and  diolesterol  and  high  in  fruits, 
vegetables,  and  grain  products  that 
contain  fiber,  particularly  soluble  fiber, 
is  the  only  recognized  risk  factor  for  a 
reduced  risk  of  developing  coronary 
heart  disease. 

•  *       •       *       • 

(d)  Optional  information.  (1)  The 
claim  may  indicate  that  development  of 
coronary  heart  disease  depends  on 
many  factors  and  identify  one  or  more 
of  the  following  as  risk  factors  for  the 
disease:  A  family  history  of  coronary 
heart  disease,  elevated  blood-,  total-  and 
LDL-cholesterol.  excess  body  weight, 
high  blood  {pressure,  cigarette  smoking, 
diabetes,  and  physical  inactivity. 

•  •        •        *        • 

(e)  Model  health  claims.  The 
foUowing  model  health  claims  may  be 
used  in  food  labeling  to  characterize  the 
relationship  between  diets  low  in 
saturated  fat  and  cholesterol  and  high  in 
fruits,  vegetables,  and  grain  products 
that  contain  soluble  fiber  and  the  risk  of 
coronary  heart  disease: 

(1)^  Diets  low  in  saturated  fat  and 
cholesterol  and  rich  in  fiber-containing 
fruits,  vegetables,  and  grain  products 
may  reduce  the  risk  of  heart  disease. 

(2)  A  diet  low  in  saturated  fat  and 
cholesterol  and  high  in  fruits, 
vegetables,  and  grain  products  that 
contain  fiber  may  lower  blood 
cholesterol  levels  and  reduce  your  risk 
of  heart  disease. 

11.  Section  101.78  is  amended  by 
removing  paragraph  (c)(2)(i)(D);  by 
redesignating  paragraphs  (c)(2)(i)(E) 
throu^  (c)(2)(i)(J)  and  (d)(3)  through 
(d)(5)  as  (cM2)(i)(D)  through  (c)(2)(i)(D 
and  (d)(4)  throu^  (d)(6),  respectively; 
by  revising  newly  redesignated 
paragraph  (c)(2)(iKI).  paragraphs  (d)(2), 
(e)(1),  and  (e)(2);  and  by  adding  new 
paragraph  (d)(3)  to  read  as  follows: 

f  101.78   HsaMidatawfrultaand 


(c)  •  •  • 
(2)  •  •  * 

(i) '  •  • 

(I)  The  claim  does  not  imply  that 
consumption  of  diets  low  in  &t  and 
high  in  fruits  and  vegetables  is  the  only 
recognized  risk  factor  for  a  reduced  risk 
of  developing  cancer. 


(d)  •  •  • 

(2)  The  claim  may  indicate  that 
developmoit  of  cancer  depends  on 
many  factors  and  identify  one  or  more 
of  the  following  as  ri^  factors  for  the 
disease:  Family  history  of  a  specific  type 
of  cancer,  cigarette  smoking,  alcohol 
consumption,  overweight  and  obesity, 
ultraviolet  or  ionizing  radiation, 
exposiue  to  cancer-causing  chemicals, 
and  dietary  factors. 

(3)  The  claim  may  characterize  fruits 
and  vegetables  that  meet  the 
requirements  described  in  paragraph 
(c)(2)(ii)  of  this  section  as  foods  that  are 
low  in  fat  and  that  contain  (or  are  a  good 
sotirce  of)  one  or  more  of  vitamin  A, 
vitamin  C,  or  dietary  fiber. 

*        •        *        •        • 

(^  •  *  * 

(1)  Low  fat  diets  rich  in  finits  and 
vegetables  (foods  that  are  low  in  fat  and 
may  contain  dietary  fiber,  vitamin  A 
and  vitamin  C),  may  reduce  the  risk  of 
some  types  of  cancer. 

(2)  A  diet  low  in  fat  and  high  in 
certain  fruits  and  vegetables,  foods  that 
are  low  in  fat  and  that  may  contain 
vitamin  A  and  vitamin  C,  may  reduce 
your  risk  of  some  cancer. 

Dated:  December  13, 1995. 
William  B.  Schultz, 
Depu  ty  Commissioner  for  Policy. 
[PR  Doc.  95-31008  Filed  12-20-95;  8:45  am) 
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Food  and  Drug  Administration 

21  CFR  Part  888 
[DockstNo.95N-0170| 

Orthopedic  Devices:  Classification, 
Reclassification,  and  Codification  of 
Pedicle  Screw  Spinel  Systems; 
Correction 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting 
certain  statements  in  the  preamble  to  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  October  4, 1995  (60 
FR  51946).  The  document  proposed  to 
classify  certain  unclassified 
preamendments  pedicle  screw  spinal 
systems  into  class  II  (special  controls), 
and  to  reclassify  certain 
postamendments  pedicle  screw  spinal 
systems  from  class  III  (premarket 
approval)  to  class  n.  llie  document 
states  further  that  FDA  is  issuing  for 
public  comment  the  recommendations 
of  the  Orthopedic  and  Rehabilitation 
Devices  Panel  (the  Panel)  concerning 


the  clasnfication/reclassification  of 
pedicle  screw  spinal  systems,  and  the 
agency's  tentative  findings  on  the 
Panel's  recommendations.  The 
document  is  being  corrected  to  reflect 
an  accurate  description  of  the  formation, 
membership,  and  activities  of  the  Spinal 
Implant  Manufactiuers  Group  (SIMG), 
and  the  Scientific  Committee,  two 
separate  entities  established  by  the 
spinal  implant  manufacturers  and 
medical  professional  societies  to  collect 
and  submit  to  FDA  all  available  valid 
scientific  data  on  the  performance  of 
pedicle  screw  spinal  devices. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  N.  Melkerson,  Center  for  E)evices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-2036. 

In  the  FR  Doc.  95-24686,  appearing 
on  page  51946  in  the  Federal  Re^er 
of  Wednesday,  October  4, 1995,  the 
following  corrections  are  made: 

l.On  page  51947,  in  the  second 
column,  in  the  fourth  paragraph, 
beginning  in  line  7,  the  second,  third, 
and  fourth  sentences  are  removed  and 
the  following  text  is  added  in  their  place 
to  read  as  follows: 

In  response,  two  groups  were 
foimded:  The  Spinal  Implant 
Manufactiuers  Group  (SIMG),  and  the 
Scientific  Committee.  SIMG,  founded  by 
16  medical  device  manufacturers, 
agreed  to  provide  the  funding  that 
would  be  required  to  conduct  a 
nationwide  study  of  pedicle  screw 
devices.  The  Scientific  Committee  was 
formed  by  five  professional  medical 
societies,  including  the  North  American 
Spine  Society,  the  American  Academy 
of  Orthopedic  Siugeons,  the  Scofiosis 
Research  Society,  the  Congress  of 
Neurosurgeons,  and  the  American 
Association  of  Neurological  Surgeons. 
The  Scientific  Committee  was  formed  to 
develop  and  implement  a  uniform 
research  protocol  to  gather  clinical 
experience  from  the  use  of  the  device. 
The  Scientific  Committee  consisted  of 
four  surgeons  and  two  nonvoting  SIMG 
representatives,  a  biostatistician,  and  a 
clinical/regulatory  affairs  professional. 

2.  On  page  51947,  in  the  third 
column,  in  the  first  paragraph, 
beginning  in  the  fifteenth  line,  the 
fourth  and  fifth  sentences  are  removed 
and  the  following  text  is  added  in  their 
place  to  read  as  follows: 

At  this  meeting,  the  Scientific 
Committee  presented  clinical  data  from 
its  nationwide  "Historical  Cohort  Study 
of  Pedicle  Screw  Fixation  in  Thoracic, 
Limibar,  and  Sacral  Spinal  Fusions" 
(Cohort  Study).  FDA  presented  a 
comprehensive  review  of  the  medical 


Utoatiue,  an  analysis  of  the  medical 
literature,  an  analysis  of  the  Cohort 
study  conducted  by  the  Scientific 
Committee,  and  a  siunmary  of  the 
clinical  data  that  had  been  released  by 
IDE  sponsors. 

3.  On  page  51950,  in  the  first  column, 
in  the  fourth  paragraph,  in  the  first  line, 
the  abbreviation  "SIMG"  is  corrected  to 
read  "Scientific  Committee". 

Dated:  December  8, 1995. 

D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  95-31047  Filed  12-20-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

PNTL-62-86] 

RIN  1545-AL99 

Statements  to  Recipients  of  Dividends 
and  Patronage  Dividends 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Partial  withdrawal  of  a  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  withdraws  a 
portion  of  the  notice  of  proposed 
rulemaking  under  sections  6042  and 
6044  of  the  Internal  Revenue  Code  that 
was  published  in  the  Federal  Register 
on  February  29, 1988,  as  proposed  to  be 
amended  on  September  27, 1990.  The 
proposed  regulations  prescribed  rules 
for  official  statements  to  recipients  of 
dividends  and  patronage  dividends  paid 
after  December  31, 1983. 
DATES:  This  withdrawal  is  effective  on 
December  21, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Renay  France,  (202)622-4910  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  29, 1988,  the  IRS  issued 
proposed  regulations  on  backup 
withholding  (INTL-52-86,  53  FR  5991). 
The  proposed  regulations  related,  in 
part,  to  official  statements  to  recipients 
of  dividends  and  patronage  dividends 
imder  sections  6042  and  6044, 
respectively  (proposed  §§  1.6042-5  and 
1.6044-6).  On  September  27, 1990,  the 
IRS  issued  additional  proposed 
regulations  on  backup  withholding  (lA- 
224-82,  55  FR  39427).  Those  proposed 


66228         Fedval  Rggigter  /  Vol.  60,  No.  245  /  Thursday,  December  21.  1995  /  Proposed  Rules 


s 


Federal  Regirter  /  Vol.  60.  No.  245  /  Thursday.  December  21,  1995  /  Proposed  Rules         66229 


regulations  contained  amendments  to 
the  regulations  previ(^ly  proposed 
under  sections  6042  and  6044. 

In  the  Rules  and  Ranilations  section 
of  this  issue  of  the  FeSnral  Register,  the 
IRS  is  issuing  final  regulations  relating 
to  backup  withholdii%  that  were 
propoMd  in  INTL-52»-86  and  lA-  224- 
82.  Those  final  regul#ions  do  not 
include  proposed  §§  1.6042-5  and 
1.6044-6.  Further,  when  the  IRS  issues 
additional  final  r^gultdtms  that  were 
propoaednuider  IlllV52-86.  those 
additional  final  xegultticms  will  not 
include  proposed  §§  1.6042-  S  and 
1.6044-6.  According^,  this  document 
withdraws  those  proposed  regulations 
sections.  See  §§  1.6042-4  and  1.6044-5 
of  the  final  regulatioQS  for  substantive 
rules  proposed  under)  the  withdrawn 
sections. 

Lwt  of  Sid^ects  26  C^  Part  1 

Income  taxes,  Reporting  and 
recc»dj|ieeping  requirements. 

Withdrawal  ofPortiop  of  Notice  of 
Proposed  RulemaJdi^ 

Accordingly,  unde?  the  authority  of 
26  U.S.C  7805,  proposed  §§  1.6042-5 
and  1.6044-6  that  wqre  published  in  the 
Federal  Segkter  on  February  29, 1988 
(S3  FR  5991)  and  amended  in  the 
Federal  Ae^star  on  September  27. 1990 
(55  FR  39427)  are  wi&drawn. 

Margaral  MUaar  UchafdMNi, 

ComnuMJoner  of  Internal  Revenue 

[FR  Doc.  95-30735  File^  12-20-05;  8:45  am] 
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26  CFR  Parti 

[EE-63-96] 

Raquiraroants  for  Tax  Exempt  Section 
501(c)(5)  Orgaaliatlons 

agency:  Internal  Revenue  Service  (IRS), 

Treasxiry. 

ACTION:  Notice  of  Pn^posed  Rulemaking. 

f 

SUMMARY:  This  document  contains 
proposed  regulations  clarifying  certain 
requirements  of  section  501(c)(5).  The 
requirements  are  being  clarified  to 
provide  needed  guidance  to 
organizations  as  to  the  requirements  an 
organization  must  meet  in  order  to  be 
exempt  from  tax  as  an  organization 
described  in  section  {501(c)(S). 
DATES:  Written  comments  and  requests 
for  a  public  hearing  faust  be  received  by 
March  20, 1996. 

AOORESSeS:  Send  submissions  to: 
CCJX)M:CORP:T:R  (EE-53-95).  room 
5228,  Internal  Revenue  Service,  POB 


UMI 


7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CCaX)M:CORP:T:R  (EE-53-95), 
Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Ehrenberg.  (202)  622-6080  (not  a 
toll-free  number). 

SUPPLEMENTARY  information: 

Background 

This  notice  of  proposed  rulemaking 
clarifies  the  scope  of  the  exemption 
provided  in  section  501(c)(5]  of  the 
Internal  Revenue  Code  for  labor, 
agricultural  and  horticultural 
organizations. 

An  income  tax  exemption  for  labor 
organizations  was  first  provided  in  the 
Corporation  Excise  Tax  Act  of  1909, 
Pubhc  Law  No.  61-5,  36  Stat.  11, 112- 
118,  and  has  been  in  effect  continuously 
sinceihat  time.  A  labor  organization  is 
an  entity  that  is  organized  "to  protect 
and  promote  theinterests  of  labor." 
Portland  Cooperative  Labor  Temple 
Association  v.  Commissioner,  39  B.T.A. 
450  (1939),  acq.,  1939-1  C.B.  28.  The 
principal  purpose  of  the  organization 
must  be  to  better  the  working  conditions 
of  people  engaged  in  a  common  pursuit. 
See,  Trees.  Reg.  §  1.501(c)(5)-l. 
Organizations  meeting  this  requirement 
have  traditionally  engaged  in  collective 
action  directed  toward  the  workers' 
common  objective  of  improving  working 
conditions.  They  include  labor  unions 
that  negotiate  with  employers  on  behalf 
of  workers  for  improved  wages,  fringe 
benefits,  hours  and  similar  working 
conditions,  and  certain  union-controlled 
organizations,  like  strike  funds,  that 
provide  benefits  to  worko^  that 
enhance  the  union's  ability  to  bargain 
effectively.  See  Rev.  Rul.  67-7  (1967-1 
C.B.  137).  They  do  not  include  strike 
funds  that  provide  income  to  union 
members  but  are  not  controlled  by 
unions.  See  Rev.  Rul.  76-420  (1976-2 
C.B.  153).  Such  an  organization  will  not 
pay  the  strike  benefits  "with  the 
objective  of  bettering  conditions  of 
employment,  but  by  reason  of  its 
contractual  agreements  with  the 
workers." 

Labor  organizations  may  also  meet  the 
requirements  of  section  501(c)(5)  by 
providing  benefits  that  directly  improve 
working  conditions  or  compensate  for 
impredictable  hazards  that  interrupt 
work.  Examples  of  such  benefits  include 
operating  a  dispatch  hall  to  match  union 
members  with  work  assignments  and 
providing  industry  stewards  who 
represent  employees  with  grievances 


against  management.  See  Rev.  Rul.  75- 
473  (1975-2  CB.  213);  Rev.  Rul.  77-5 
(1977-1  CB.  148).  On  the  other  hand, 
managing  saving  and  investment  plans 
for  workMS,  iiKduding  retirement  plans, 
does  not  bear  directly  on  working 
conditions.  See  Rev.  Rul.  77-46  (1977- 
1  CB.  147).  Accordingly,  section 
501(c)(5)  has  not  been  applied  to 
organizations  that  maiuige  retirement 
savings  plans  as  their  principal  activity. 

Nevertheless,  in  Morganbesserv. 
United  States,  984  F.2d  560  (2d  Or. 
1993),  the  court  held  that  a  trust 
managing  a  pension  benefit  plan 
pursuant  to  a  collective  bargaining 
agreement  qualified  as  a  labor 
organization  described  in  section 
501(c)(5).  The  IRS  and  the  Treasury 
Departin«it  believe  that  this  decision  is 
contrary  to  existing  law,  and  the  IRS  is 
issuing  an  action  on  decision  reflecting 
its  view  that  the  Morganbesser  court 
erred  in  its  holding.  These  proposed 
regulations  are  a  clarification  of  the 
existing  legal  standard. 

Like  labor  organizations,  agricultural 
and  horticultiiraliMganications  must 
also  better  the  conditions  of  those 
engaged  in  a  comm(m  piirsuit  in  order 
to  be  described  in  section  501(c)(5).  See 
§  1.501(c)(5)-l.  There  is  no  authority 
indicating  that  the  law  is  to  be 
interi»eted  differentiy  for  agricultural 
and  horticultural  organizations  ihan  for 
labor  organizations.  Accordingly,  the 
proposed  regulations  clarify  the  law  as 
it  appUes  to  all  section  501(c)(5) 
organizations. 

Certain  organizations  have  taken  the 
position  in  refund  actions  that  they  are 
labor  organizations  described  in  section 
501(c)(5)  even  though  their  principal 
activity  was  to  manage  retirement 
savings  plans  for  workers.  In  addition, 
some  such  foreign  organizations  have 
claimed  exemption  from  withholding  on 
dividend,  interest  and  similar  income 
that  they  have  earned.  The  IRS  will 
continue  to  oppose  these  claims  for 
refund  and  exemption  from 
withholding. 

A  health  plan  is  not  a  retirement 
savings  plan.  Thus,  the  IRS  will 
continue  to  foUow  Rev.  Rul.  62-17 
(1962-1  CB.  87)  (regarding  a  labor 
organization  providing  health  benefits) 
even  in  circimistances  where  a  majority 
of  the  organization's  members  are 
retired.  Furthermore,  the  IRS  will 
contiimetb  recognize  that  negotiating 
the  terms  of  a  retirement  plan  and  other 
postretirement  benefits  and  designating 
one  or  more  representatives  to  the  board 
of  a  multiemployer  pension  trust  are 
proper  activities  for  a  labor 
organization.  The  proposed  regulations 
are  not  intended  to  apply  to  or  affect 


any  other  provision  of  federal  law, 
including  provisions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  administered  by  the  Secretary 
of  Labor. 

Ejqilanation  of  Provisions 

The  proposed  regulations  add  a  new 
paragraph  to  §  1.501(c)(5)-l  providing 
that  an  organization  is  not  an  . 
(»ganization  within  the  meaning  of 
section  501(c)(5)  if  the  organization's 
principal  activity  is  to  manage  savings 
or  investment  plans  or  programs, 
including  retirement  savings  plans. 

Proposed  ESiBctive  Date 

These  regulations  are  proposed  to  be 
effective  December  21, 1995. 

^lecial  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
si^iificant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
FlexibiUty  Act  (5  U.SXl.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Cotmsel  for  Advocacy  of  the  Small 
Business  Administration  for  conunent 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
tim^y  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  ^t  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  pubUshed 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robin  Ehrenberg,  Office  of 
*     Associate  Chief  Coimsel  (Employee 
Benefits  and  Exempt  Organizations). 
However,  other  persoimel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Sul^ects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  he  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  pari  1  continues  to  read  in  pari  as 
follows: 

Audiority:  26  U.S.C  7865  *  *  * 

Par.  2.  Section  1.501(c)(5)-l  is 
amended  by: 

1.  Redesignating  paragraph  (b)  as 
para^ph  (c). 

2.  Adding  a  new  {uuagraph  (b)  to  read 
as  follows: 

fl.501(cM5)-l    Labor,  agrtcultural,  Mid 
horticultural  organizationa. 

(b)(1)  An  organization  is  not  an 
organization  described  in  section 
501tc)(5)  if  the  principal  activity  of  the 
organization  is  to  receive,  hold,  invest, 
disbiuse,  or  otherwise  manage  funds 
associated  with  savings  or  investment 
plans  or  programs,  including  pension  or 
other  retirement  savings  plans  or 
programs. 

(2)  Example.  Trust  A  is  oiganized  in 
accordance  with  a  collective  bargaining 
agreement  between  a  labor  union  and 
multiple  employers.  Representatives  of  both 
the  employers  and  the  union  serve  as 
trustees.  Trust  A  receives  funds  from  the 
employers  who  are  subject  to  the  agreement, 
invests  the  funds  and  uses  the  funds  and 
accumulated  earnings  to  pay  pension  benefits 
to  union  members  as  specified  in  the 
'agreement.  It  also  provides  information  to 
union  members  about  their  retirement 
benefits  and  assists  them  with  administrative 
tasks  associated  with  the  benefits.  Most  of 
Trust  A's  activities  are  devoted  to  these 
functions.  From  time  to  time,  Trust  A  also 
participates  in  the  renegotiation  of  the 
collective  bargaining  agreement  Because 
Trust  A's  principal  activity  is  to  manage 
funds  associated  with  a  pension  plan,  it  is 
not  an  organization  described  in  section 
501(c)(5). 
•         *         •         •         • 

Margaret  Mtlner  Richatdsim. 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  95-30830  Filed  12-20-95;  8:45  am] 
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26 CFR  Parti 
[EE-so-oq 

RIN  1S45-AT47 

Effect  Of  the  Family  and  Madical  Laava 
Act  on  tha  Oparation  of  Cafataria  Plana 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  document  contains 
proposed  regulations  relating  to 
cafeteria  plans  that  reflect  changes  made 
by  the  Family  and  Medical  Leave  Act  of 
1993.  The  proposed  regulations  provide 
the  pubUc  with  guidance  needed  to 
comply  with  the  Act  and  affect 
employees  who  participate  in  cafeteria 
plans. 

DATES:  Written  comments  and  requests 
for  a  pubUc  hearing  must  be  received  by 
March  20, 1996. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (EB-20-95),  room 
5228,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  dehvered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:R  (EE-20-95), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Catherine 
Fuller,  (202)  622-6080;  concerning 
submissions  and  the  hearing,  Mike 
Slau^ter,  (202)  622-8452  (not  toU-fiee 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  docxmient  contains  proposed 
additions  to  the  Income  Tax  Regulations 
(26  CFR  Part  1)  tmder  section  125  of  the 
Internal  Revenue  Code  of  1986  (Code). 
These  additions  are  proposed  to 
conform  the  regulations  to  the  Family 
and  Medical  Leave  Act  of  1993  (FMLA), 
Public  Law  103-3.  FMLA  imposes 
certain  requirements  on  employers 
r^arding  coverage,  including  fanuly 
coverage,  under  group  health  plans  for 
employees  taking  FK^Q^  leave,  and 
regarding  the  restoration  of  benefits  to 
employees  who  return  from  FMLA 
leave.  This  notice  of  proposed 
rulemaking  addresses  a  number  of  the 
principle  questions  that  have  been 
raised  about  how  these  FMLA 
requirements  affect  the  operation  of 
cafeteria  plans  (including  flexible 
spending  arrangements)  maintained 
under  section  125  of  the  Code.  The  rules 
in  this  notice  of  proposed  rulemaking 
supplement  the  proposed  Income  Tax 
Regulations  tmder  section  125  of  the 
Code.  Except  as  otherwise  provided  in 
this  notice  of  proposed  rulemaking,  all 
of  the  existing  rules  governing  cafeteria 
plans,  including  the  nondiscrimination 
rules,  continue  to  apply. 

The  requirements  pertaining  to  FMLA 
leave,  including  the  employer's 
obligation  to  maintain  coverage  under  a 
group  health  plan  during  FMLA  leave 
and  to  restore  benefits  upon  return  from 
FMLA  leave,  are  estabUshed  by  FMLA, 
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not  the  Code.  The  U;S.  Department  of 
Labor,  In  29  CTR  pa^t  825.  has 
published  rules  interpreting  the 
rsquitements  of  FMiA,  and  the 
Department  of  Labo^  has  )urisdicti(Hi 
relating  to  those  rights  or  obligations. 
This  notice  of  propofed  rulemaking 
does  not  interpret  FMLA:  it  provides 
guidance  on  the  cale^eria  plan  rules  that 
apply  to  an  employee  in  circumstances 
to  which  FMLA  and  the  Labor 
Regulations  thereunder  also  apply.  The 
Department  of  Labor  has  advised  the 
Department  of  the  Tfeasury,  including 
the  Internal  Revenue  Service  (IRS),  tlut 
the  provisions  of  this  notice  of  proposed 
rulemaking  do  not  cenflict  with,  and  are 
not  inconsistent  with,  the  provisions  of 
FMLA  or  the  Labor  Regulations 
thereunder. 

Spedal  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  rec^uired.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.3.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
thereibre,  a  Regulatofy  Flexibility 
Analysis  is  not  requited.  Pursuant  to 
section  7805(f)  of  thelCode.  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chi^f  Coimsel  for 
Advocacy  of  the  Small  Biisiness 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  far  a  Public 
Hearing  | 

Before  these  proposed  regxilations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  Allicomments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  &e  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Registfr. 

Drafting  Information 

The  principal  authir  of  these 
regulations  is  Catherine  Fuller,  Office  of 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
However,  other  persoimel  from  the  IRS 
and  Department  of  thf  Treasury 
participated  in  their  c  evelopment. 


UMI 


List  of  Sobfects  in  26  CFR  Fait  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Pn^iosad  Amendments  to  the 
Ra^ilations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PARTI-INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

Andiarity:  26  U.S.C.  780S  *  *  * 

Par.Section  1.125-3  is  added  to  read 
as  follows: 

f  1.125-3    Effect  of  ttte  Family  and  Medical 
Leave  Act  (FMLA>on  ttte  OfMratkm  of 
cafetefta  plana. 

Q-1:  May  an  employee  taking  FMLA 
leave  revoke  an  existing  election  of 
group  health  plan  coverage  under  a 
cafeteria  plan? 

A-l:  Yes.  An  employee  taking  FMLA 
leave  may  revoke  an  existing  election  of 
group  health  plan  coverage  (including  a 
health  flexible  spending  arrangement 
(FSA))  under  a  cafeteria  plan  for  the 
remaining  portion  of  the  coverage 
period.  See  29  CFR  825.209(e).  FMLA 
also  requires  that  an  employee  be 
permitted  to  choose  to  be  reinstated  in 
the  group  health  plan  coverage 
(including  a  health  FSA)  provided 
under  a  cafeteria  plan  upon  retiiming 
fi'om  FMLA  leave  if  the  employee's 
group  health  plan  coverage  terminated 
while  on  FMLA  leave  (either  by 
revocation  or  nonpayment  of 
premiums).  Such  an  employee  is 
entitled,  under  FMLA,  to  be  reinstated 
on  the  same  terms  as  prior  to  taking 
FMLA  leave  (including  family  or 
dependent  coverage).  See  29  CFR 
825.209(e)  and  825.215(d).  However,  the 
employee  has  no  greater  right  to  benefits 
for  the  remainder  of  the  plan  year  than 
an  employee  who  has  been 
continuously  working  during  the  plan 
year.  In  addition  to  the  rights  granted 
imder  FMLA,  such  an  employee  has  the 
right  to  revoke  or  change  elections  (e.g., 
because  of  changes  in  family  status  or 
significant  cost  or  coverage  changes 
imposed  by  a  third-party  provider) 
under  the  same  terms  and  conditions  as 
are  available  to  employees  participating 
in  the  cafeteria  plan  who  are  not  on 
FMLA  leave. 

Q-2:  Who  is  responsible  for  making 
premium  payments  under  a  cafeteria 
plan  when  an  employee  on  FMLA  leave 
continues  group  health  plan  coverage? 

A-2:  An  employee  is  entitled  to 
continue  group  health  plan  coverage 
(including  a  health  FSA)  during  FMLA 
leave  whether  or  not  provided  imder  a 


health  FSA  or  other  component  of  a 
cafeteria  plan.  See  29  CFR  825.209(b). 
An  employee.making  premiiun 
payments  under  a  c^teria  plan  who 
chooses  to  continue  group  health  plan 
coverage  (including  a  health  FSA)  %iddle 
on  FMLA  leave  is  responsible  for  the 
share  of  group  health  premiimos  that  the 
employee  was  paying  while  working, 
such  as  amounts  paid  pursuant  to  a 
salary  reduction  agreement.  The 
employer  must  continue  to  contribute 
the  share  of  the  cost  of  the  employee's 
coverage  that  the  employer  was  paying 
before  the  employee  commenced  FMLA 
leave.  See  29  CFR  825.100(b)  and 
825.210(a). 

Q-3:  What  payment  options  are 
required  or  permitted  to  be  offered 
under  a  cafeteria  plan  to  an  employee 
who  continues  group  health  plan 
coverage  (including  a  health  FSA)  while 
on  unpaid  FMLA  leave,  and  what  is  the 
tax  treatment  of  these  payments? 

A-3:  (a)  In  general  A  cafeteria  plan 
may.  on  a  nondiscriminatory  basis,  offer 
one  or  more  of  the  following  payment 
options  (subject  to  the  limitations 
described  in  paragraph  (b)  of  this  Q&A- 
3)  to  an  employee  who  continues  group 
health  plan  coverage  (including  a  health 
FSA)  while  on  impaid  F^AJ\  leave. 
These  options  are  referred  to  in  this 
section  as  pre-pay,  pay-as-you-go  and 
catch-up. 

(1)  Pre-pay.  (i)  Under  the  pre-pay 
option,  a  cafeteria  plan  may  permit  an 
employee  to  pay,  prior  to 
commencement  of  the  FMLA  leave 
period,  the  amounts  due  for  the  FMLA 
leave  period.  However,  the  Labor 
Regulations  imder  FMLA  provide  that 
under  no  circumstances  may  the 
employer  mandate  that  an  employee 
pre-pay  the  amoimts  due  for  the  leave 
period.  See  29  CFR  825.210(c)(3)  and 
(4). 

(ii)  Contributions  under  the  pre-pay 
option  may  be  made  on  a  pre-tax  salary 
reduction  basis  from  any  taxable 
compensation  (including  the  cashing 
out  of  unused  sick  days  or  vacation 
days).  These  contributions  will  not  be 
included  in  the  employee's  gross 
income,  provided  that  all  cafeteria  plan 
requirements  are  satisfied.  For  example, 
see  Q&A-5  of  this  section  regarding 
restrictions  on  pre-tax  salary  reduction 
contributions  when  an  employee's  * 

FMLA  leave  spans  two  cafeteria  plan 
years. 

(iii)  Contributions  under  the  pre-pay 
option  may  also  be  made  on  an  after-tax 
basis.  See  Prop.  Trees.  Reg.  §  1.125-1, 
Q&A-5.> 


>  PublUhed  u  a  proposed  rule  at  49  FR  19321 
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(2)  Pay-as-you-go.  (i)  Under  the  pay- 
as-you-go  option,  employees  may  pay 
their  share  of  the  premium  payments  on 
the  same  schedule  as  payments  would 
be  made  if  the  employee  were  not  on 
leave  or  under  any  other  payment 
schedule  permitted  by  the  Labor 
Regulations  at  29  CFR  825.210(c)  (i.e., 
on  the  same  schedule  as  payments  are 
made  under  the  Consolidated  Omnibus 
Reconciliation  Act  of  1985,  Public  Law 
99-272;  under  the  employer's  existing 
rules  for  pajrment  by  employees  on 
leave  wimout  pay;  or  under  any  other 
system  voluntarily  agreed  to  between 
the  employer  and  the  employee  that  is 
not  inconsistent  with  this  section  or 
with  29  CFR  825.210(c)). 

(ii)  Contributions  under  the  pay-as- 
you-go  option  are  generally  made  by  the 
employee  on  an  after-tax  ImsIs. 
However,  contributions  may  be  made  on 
a  pre-tax  basis  to  the  extent  that  the 
contributions  are  made  from  taxable 
compensation  (e.g.,  cashing  out  unused 
sick  or  vacation  days)  that  is  due  the 
employee  during  the  leave  period,  and 
provided  that  all  cafeteria  plan 
requirements  are  satisfied. 

(iii)  An  employer  is  not  required  to 
continue  the  health  coverage  of  an 
employee  who  fails  to  make  required 
premium  payments  while  on  FMLA 
leave.  See  29  CFR  825.212.  However,  if 
the  employer  chooses  to  continue  the 
health  coverage  of  an  employee  who 
fails  to  make  required  premiiun 
payments  while  on  FMLA  leave,  the 
employer  is  entitled  to  recoup  those 
payments  as  set  forth  in  paragraph 
(a)(3)(i)  of  this  QfeA-3.  See  also  QfcA- 
6  of  this  section  regarding  coverage 
under  a  health  FSA  when  an  employee 
fails  to  make  the  required  premimn 
payments  while  on  FMLA  leave. 

(3)  Catch-up.  (i)  An  employer  that 
continues  providing  group  health 
coverage  to  an  employee  who  does  not 
pay  proniums  on  FKaj\  leave  is,  to  the 
extent  provided  under  the  Labor 
Regulations,  permitted  to  utilize  the 
cateh-up  option  to  recoup  the 
employee's  share  of  premium  payments. 
See,  e.g.,  29  CFR  825.212(b). 

(ii)  Where  an  employee  is  electing  to 
use  die  catdi-up  option,  the  employer 
and  the  employee  must  agree  in  advance 
of  the  coverage  period  that:  the 
employee  elects  to  continue  health 
coverage  while  on  unpaid  FMLA  leave; 
the  employer  will  assume  responsibility 
for  advancing  payment  of  the  premiums 
on  the  employee's  behalf  during  the 
FMLA  leave;  and  these  advance 
amounts  must  be  paid  by  the  employee 
when  the  employee  returns  fiom  FMLA 
leave. 

(iii)  Contributions  under  the  catch-up 
option  may  be  made  on  a  pre-tax  salary 


reduction  basis  when  the  employee 
returns  from  FMLA  leave  from  any 
available  taxable  compensation 
(including  the  cashing  out  of  unused 
sick  days  and  vacation  days).  These 
contributimis  will  not  be  included  in 
the  «nployee's  gross  income,  provided 
that  all  cafeteria  plan  requirements  are 
satisfied. 

(iv)  Contributions  under  the  catch-up 
option  may  also  be  made  on  an  after-tax 
basis.  See  Prop.  Trees.  Reg.  §  1.125-1, 
QfcA-5.2 

(b)  Exceptions.  Cafeteria  plans  may 
offer  (pursuant  to  29  CFR  825.210(c)) 
one  or  more  of  the  payment  options 
described  in  paragraph  (a)  of  this  Q&A- 
3,  with  the  following  exceptions: 

(1)  The  pre-pay  option  caimot  be  the 
sole  option  offered  to  employees  on 
FMLA  leave.  However,  the  cafeteria 
plan  may  include  pre-payment  as  an 
option  for  employees  on  FMLA  leave, 
even  if  such  option  is  not  offered  to 
employees  on  non-FMLA  leave- 
widiout-pay. 

(2)  The  catch-up  option  can  be  the 
sole  option  ofiered  to  employees  on 
FMLA  leave  if  and  only  if  the  catch-up 
option  is  the  sole  option  ofiiered  to 
«nployees  on  non-FMLA  leave-without- 
pay. 

(3)  A  cafeteria  plan  caimot  offer 
employees  on  FMLA  leave  a  choice  of 
either  the  pre-pay  option  or  the  catch- 
up option  without  also  offering  the  pay- 
as-you-go  option,  if  the  ]>ay-as-you-  go 
option  is  offered  to  employees  on  non- 
FMLA  leave-witbout-pay. 

(c)  Voluntary  waiver  of  employee 
payments.  In  addition  to  the  foregoing 
payment  options,  an  employer  may 
voluntarily  waive,  on  a 
nondiscriminatory  basis,  the 
requirement  that  employees  who  elect 
to  continue  health  coverage  while  on 
FMLA  leave  pay  the  amounts  the 
employees  would  otherwise  be  required 
to  pay  for  the  leave  period. 

Q-4:  Do  the  special  FMLA 
requirements  concerning  an  employee 
who  continues  group  health  plan 
coverage  under  a  cafeteria  plan  apply  if 
the  employee  is  on  paid  FMLA  leave? 

A-4:  No.  The  Labor  Regulations 

!>rovide  that,  if  an  employee's  FMLA 
eave  is  substituted  paid  leave  as 
described  at  29  CFR  825.207  and  the 
employee  continues  group  health  plan 
coverage  while  on  FMLA  leave,  the 
employee's  share  of  the  premiums  must 
be  paid  by  the  method  normally  used 
during  any  paid  leave  (i.e.,  salary 
reduction).  See  29  CFR  825.210(b). 
Q-5:  What  restrictions  apply  to 
contributions  when  an  employee's 


>  PublUbed  a*  a  propoted  rule  at  49  FR  19321 
(May  7. 19S4). 


FMLA  leave  spans  two  cafeteria  plan 
years? 

A-5:  (a)  Contributions  to  a  cafeteria 
plan  during  FMLA  leave  will  not  be 
included  in  an  employee's  gross 
income,  provided  that  the  plan  complies 
with  all  cafeteria  plan  requirements. 
Among  other  requirements,  a  plan  may 
not  operate  in  a  manner  that  enables 
employees  on  FMLA  leave  to  defer 
compensation  fiom  one  cafeteria  plan 
year  to  a  subsequent  cafeteria  plan  year. 
See  Prop.  Trees.  Reg.  8 1.125-2,  Q&A- 
5.3 

(b)  The  following  example  illustrates  ' 
this  CJ&A-5: 

Example.  Employee  A  elects  health 
coverage  under  a  calendar  yeer  cafeteria  plan 
maintained  by  Employer  X.  A's  premium  for 
health  coverage  is  Si 00  per  month 
throughout  die  12-month  period  of  coverage. 
A  takes  FMLA  leave  for  12  weeks  beginning 
on  October  31  after  making  10  months  worm 
of  premiums  totalling  SIOOO  (10  months  x 
$100  s  SlOOO).  A  maintains  health  coverage 
while  on  FMLA  leave.  A  utilizes  the  pre-pay 
option  by  cashing-out  A's  unused  sick  days 
in  order  to  make  the  required  premium 
payments  due  while  A  is  on  FMLA  leave. 
Because  A  cannot  defer  compensation  from 
one  plan  year  to  a  subsequent  plan  year,  A 
may  pre-pay  the  premiums  due  in  November 
and  December  (i.e.,  SlOO  per  month]  on  a 
pre-tax  basis,  but  A  cannot  pre-f>ay  the 
premium  payment  due  in  January  on  a  pre- 
tax basis.  If  A  participates  in  the  cafeteria 
plan  in  the  subsequent  plan  year,  A  must  use 
another  option  (e.g.,  pay-as-you-go  or  catch- 
up) to  make  the  premium  payment  due  in 
January. 

Q-*:  Are  there  special  rules 
concerning  employees  taking  FMLA 
leave  who  participate  in  health  FSAs  . 
offered  under  a  cafeteria  plan? 

A-6:  (a)  In  general.  (1)  A  health  plan 
that  is  a  flexible  spending  arrangement 
(FSA)  offered  under  a  cafeteria  plan 
must  conform  to  the  generally 
applicable  rules  in  this  section 
concerning  employees  who  take  FMLA 
leave.  Thus,  FMLA  requires  that  an 
employee  taking  FMLA  leave  be 
permitted  to — 

(i)  Continue  coverage  under  a  health 
FSA  while  on  FMLA  leave;  or 

(ii)  Revoke  an  existing  health  FSA 
election  imder  the  cafeteria  plan  for  the 
remainder  of  the  coverage  period.  See 
29  CFR  825.209(e). 

(2)  FMLA  also  requires  the  plan  to 
permit  the  employee  to  be  reinstated  in 
the  health  FSA  upon  return  from  FMLA 
leave  on  the  same  terms  as  prior  to 
taking  FMLA  leave.  See  29  CFR 
825.215(d)  and  paragraph  (b)(2)  of  this 
QfcA-6.  However,  reinstatement  is  at 
the  employee's  election  and  imder  no 
circumstances  may  an  employer  require 


iPublUhed  as  a  proposed  rule  at  54  FR  9460 
(March  7. 1989). 
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an  employee  whose  coverage  has 
terminateid  while  on  FMLA  leave  to 
reinstate  coverage  uader  a  health  PSA 
upon  return  from  FMLA  leave.  See  29 
CFR  825.214(a). 

(b)  Uniform  Covenge  Rule  (1)  QjkA- 
7(b)(2)  of  §  1.125-2«  <the  uniform 
coverage  rule)  applies  during  the  FMLA 
leave  period  as  long  as  the  employee 
continues  health  coiiwage.  Therefots. 
regardless  of  the  paytnent  option 
selected  imder  (^bAr3  of  this  section, 
for  so  long  as  the  en^iloyee  continues 
coverage  (or  for  so  long  as  the  employer 
continues  the  coverage  of  an  employee 
who  fails  to  make  the  required 
contributions  as  des^bed  in  QkA- 
3(a)(2)(iii)  of  this  section),  the  full 
amount  oiF  the  elected  coverage,  less  any 
prior  reimbursements,  must  he  available 
to  the  employee  at  al  times,  including 
the  FMLA  leave  period. 

(2)(i)  If  an  employee's  coverage  under 
the  health  FSA  tenniiates  while  the 
onployee  is  cm  FMLA  leave,  the 
employee  is  not  enticed  to  receive 
reimbursMnents  for  olaims  inaurad 
during  the  period  when  the  coverage  is 
terminated.  If  that  o^ployee 
subsequently  elects  tp  be  reinstated  in 
the  health  PSA  upom  return  from  FMLA 
leave  far  die  remainder  of  the  plan  year, 
the  employee  may  not  retroactively  elect 
health  PSA  coverage  for  claims  inoured 
during  the  period  when  the  coverage 
was  terminated.  Further,  the  employee 
is  not  entitled  to  greater  PSA  benefits 
relative  to  premiumsipaid  than  an 
emplojwe  who  has  been  continuously 
working  during  the  pdan  year.  See  29 
CFR  825.216.  'HierefOre.  if  an  employee 
elects  to  be  reinstated  in  a  health  PSA 
upon  return  from  FMLA  leave,  the 
employee's  coverage  /or  the  remainder 
of  the  plan  year  is  equal  to  the 
employee's  election  lor  the  12-month 
period  of  coverage  (or  such  shorter 
period  as  provided  under  $  1.125-2  '), 
prorated  for  the  period  during  the 
FMLA  leave  for  whidi  no  premiums 
were  paid,  and  reduasd  by  prior 
reimbursements. 

(ii)  An  employee  op  FMLA  leave  has 
the  right  to  revoke  or  change  elections 
(e.g.,  because  of  changes  in  family 
status)  imder  the  same  terms  and 
conditions  that  apply  to  employees 
participating  in  the  cafeteria  plan  who 
are  not  on  FMLA  leaye.  Thus, 
notwithstanding  the  rules  described  in 
paragraph  (b)(2)(i)  of  this  Q&A-6,  an 
employee  who  returns  from  FMLA  leave 
may  make  a  new  health  FSA  election  for 
the  remainder  of  the  plan  year  if  return 


*Publi«lMd  M  •  propoM^  rule  at  M  FR  9460 
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from  leave  without  pay  constitutes  a 
change  of  family  status  under  the 
employer's  cafeteria  plan. 

(3)  "nie  following  examples  illustrate 
the  rules  in  this  QScA-6: 

Example  1:  (a)  Employee  A  elects  $1200 
w<»th  of  coverage  under  a  calendar  year 
health  FSA  provided  imder  a  cafeteria  plan, 
with  an  aimual  premium  of  $1200.  A  is 
permitted  to  pay  the  $1200  through  pre-tax 
salary  reduction  amounts  of  $100  per  month 
throughout  the  12-month  pniod  of  coverage. 
A  incurs  no  medical  expenses  prior  to  April 
1.  On  April  1,  A  takes  FMLA  leave  after 
making  three  months  worth  of  contributions 
totalling  $300  (3  months  x  $100  >  $300).  The 
plan  does  not  pennit  a  revocation  of  election 
on  account  of  a  change  in  femily  status. 
However,  pursuant  to  A's  rights  under 
FMLA,  A  elects  to  terminate  ctiverage  upon 
going  on  FMLA  leave.  Consequently,  A 
makes  no  premium  payments  for  the  months 
of  April,  May,  and  June,  and  A  is  not  entitled 
to  submit  claims  or  receive  reimbursements 
for  expenses  incurred  during  this  period.  A 
returns  from  FMLA  leave  and  elects  to  be 
reinsuted  in  the  health  FSA  on  July  1. 

(b)  Under  FMLA,  A  has  no  greater  right  to 
benefits  upon  reinstatement  than  if  A  had 
been  continuously  working  during  the  plan 
year.  Therefore,  A  is  reinstated  to  A's  annual 
election  (i.e.,  $1200)  prorated  for  the  period 
during  the  FMLA  leave  for  which  no 
premitmu  were  paid  (i.e.,  reduced  tot  3 
months  or  Vi  of  the  plan  year)  less  prior 
reimbursements  (i.e.,  $0).  Consequently,  A's 
coverage  for  the  remainder  of  the  plan  year 
equals  $900.  A  must  also  begin  making 
premiimi  payments  of  $100  per  month  for  the 
remainder  of  the  plan  year. 

Example  2:  Assume  the  same  fects  as 
Example  1  except  that  A  incurs  medical 
expenses  totaling  $200  in  February  and 
obtains  reimbtuwment  of  these  expenses. 
The  results  are  the  same  as  in  Example  1, 
except  that  A's  coverage  forthe  remainder  of 
the  plan  yeer  equals  $700. 

Example  3:  Asstune  the  same  fects  as 
Example  1  except  that  prior  to  taking  FMLA 
leave,  A  elects  to  continue  health  FSA 
coverage  dtuing  the  FMLA  leave.  The  plan 
permits  A  (and  A  elects)  to  use  the  cStch-up 
payment  option  described  in  C2ft  A-3  of  this 
section,  and  as  further  permitted  under  the 
plan,  A  chooses  to  repay  the  $300  in  missed 
payments  on  a  ratable  bMsis  over  the 
remaining  six-month  period  of  coverage  (i^., 
$50  per  month).  Thus,  A's  monthly  premium 
payments  tot  the  remainder  of  the  plan  year 
will  be  $150  ($100  •«■  $50). 

Q-7:  Are  employees  entitled  to  non- 
health  benefits  while  taking  FMLA 
leave? 

A-7:  FMLA  does  not  require  an 
emplojrer  to  maintain  an  employee's 
non-health  benefits  (e.g.,  life  insurance) 
during  FMLA  leave.  An  employee's 
entitlement  to  benefits  other  than  group 
health  benefits  imder  a  cafeteria  plan 
during  a  period  of  FMLA  leave  is  to  be 
determined  by  the  employer's 
estabUshed  pohcy  for  providing  such 
benefits  when  the  employee  is  on  non- 


FMLA  leave  (paid  or  impaid).  See  29 
CFR  825.209(h).  Therefore,  an  employee 
who  takes  FMLA  leave  is  entitled  to 
revoke  an  election  of  non-health 
benefits  under  a  cafeteria  plan  to  the 
same  extent  employees  taking  non- 
FMLA  leave  are  permitted  to  revoke 
elections  of  non-health  benefits  imder  a 
cafeteria  plan.  For  example,  election 
changes  are  permitted  due  to  changes  of 
family  status  or  upon  enrollment  fOT  a 
new  plan  year.  See  $  1.125-2,  Q&A- 
6(c)  •  and  §  1.125-1,  QfcA-8.'  However, 
the  FMLA  regulations  provide  that,  in 
certain  cases,  an  employer  may  continue 
an  employee's  non-health  benefits 
under  the  employer's  cafeteria  plan 
while  the  employee  is  on  FMLA  leave 
to  ensure  that  the  employer  can  meet  its 
responsibility  to  provide  equivalent 
benefits  to  the  employee  upon  return 
from  unpaid  FMLA.  U  the  employer 
continues  an  employee's  non-health 
benefits  during  FMLA  leave,  the 
employer  is  entitled  to  recoup, the  costs 
inciured  for  paying  the  employee's 
share  of  the  premiums  during  the  FMLA 
leave  period.  See  29  CFR  825.213(b).  In 
addition,  a  cafeteria  plan  must,  as 
required  by  FMLA,  permit  an  employee 
whose  coverage  terminated  while  on 
FMLA  leave  (either  by  revocation  or 
nonpayment  of  premiums)  to  be 
reinstated  in  the  cafeteria  plan  on  return 
from  FMLA  leave.  See  29  CFR 
825.214(a)  and  825.215(d). 

Q-8:  How  may  taxpayers  rely  on  these 
proposed  regulations'! 

A-8:  (a)  The  guidance  provided  by  the 
questions  and  answen  in  this  section 
may  be  relied  upon  to  comply  with 
provisions  of  section  125  and  will  be 
appUed  by  the  Internal  Revenue  Service 
in  resolving  issues  arising  under 
cafeteria  plans  and  related  Internal 
Revenue  Code  sections.  If  final 
regulations  are  more  restrictive  than  the 
guidance  in  this  section,  the  regulations 
will  not  be  applied  retroactively.  No 
inference,  however,  should  be  drawn 
regarding  issues  not  expressly  raised 
that  may  be  suggested  by  a  particular 
question  or  answer  or  by  the  inclusion 
or  exclusion  of  certain  questions. 

(b)  The  Department  of  Labor  has 
advised  the  Department  of  the  Treasury, 
including  the  Internal  Revenue  Service, 
that  the  provisions  of  this  section  are 
not  inconsistent  with  the  provisions  of 
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Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 
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Loans  to  plan  parUcipants 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  Income  Tax  Regulations  under 
section  72(p)  of  Ae  Internal  Revenue 
Code  relating  to  loans  made  from  a 
qualified  employer  plan  to  plan 
participants  or  beneficiaries.  Section 
72(p)  was  added  by  section  236  of  the 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982,  and  amended  by  the 
Technical  Corrections  Act  of  1982,  the 
Deficit  Reduction  Act  of  1984,  the  Tax 
Reform  Act  of  1986  and  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988. 
These  regulations  provide  guidance  to 
the  public  with  respect  to  this 
provision,  and  affect  any  plan 
participant  or  beneficiary  who  receives 
a  loan  from  a  quaUfied  employer  plan. 
DATES:  Written  comments  and  requests 
for  a  pubUc  hearing  must  be  received  by 
Match  20, 1996. 

ADDRESSES:  Send  submissions  to: 
CCJX)M:CC«P:R  (EE-106-82), 
Attention:  Plan  Loans  Guidance,  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  deUvered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:R  (EE-106-82). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vernon  S.  Carier,  of  the  Office  of  the 
Associate  Chief  Coimsel  (Employee 
Benefits  and  Exempt  Organizations), 
IRS,  at  (202)  622-6070  (not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Pari  1)  under 
section  72  of  the  Internal  Revenue  Code 
of  1986  (Code).  These  amendments  are 
proposed  to  conform  the  regulations  to 
section  236  of  the  Tax  Equity  and  Fiscal 


Responsibihty  Act  of  1982  (TEFRA). 
which  added  section  72(p)  to  the  Code, 
and  to  the  amendments  to  section  72(p) 
made  by  the  Technical  Corrections  Act 
of  1982,  the  Deficit  Reduction  Act  of 
1984,  the  Tax  Reform  Act  of  1986  and 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988. 

Explanation  of  Provisions 

Section  72(p)  of  the  Code  generally 
provides  that  an  amount  received  as  a 
loan  from  a  qualified  employer  plan  by 
a  participant  or  beneficiary  is  treated  as 
received  as  a  distribution  from  the  plan 
for  purposes  of  section  72  (a  deemed 
distribution),  except  to  the  extent 
certain  conditions  are  satisfied.  For 
purposes  of  section  72,  a  quaUfied 
employer  plan  includes  a  plan  that 
qualifies  under  section  401  (relating  to 
qualified  trusts),  403(a)  (relating  to 
quaUfied  annuities)  or  403(b]  (relating  to 
tax  sheltered  annuities),  as  well  as  a 
plan  (whether  or  not  qualified) 
maintained  by  the  United  States,  a  State 
or  a  poUtical  subdivision  thereof,  or  an 
agency  or  instrumentality  thereof.  A 
quaUfied  employer  plan  also  includes  a 
plan  which  was  (or  was  determined  to 
be)  a  quaUfied  plan  or  a  government 
plan.  A  loan  trom  a  contract  purchased 
under  a  qualified  employer  plan  is  also 
treated  as  a  loan  from  the  plan.  Section 
72(p)  also  provides  that  an  assignment 
or  pledge  of  (or  an  agreement  to  assign 
or  pledge)  any  portion  of  a  participant's 
or  beneficiary's  interest  in  a  qualified 
employer  plan  is  to  be  treated  as  a  loan 
from  the  plan. 

Under  section  72(p),  a  loan  from  a 
quaUfied  employer  plan  to  a  participant 
or  beneficiary  is  not  treated  as  a 
distribution  from  the  plan  if  the  loan 
satisfies  certain  requirements  relating  to 
the  terms  of  the  loan  and  the  repayment 
schedule,  and  to  the  extent  the  loan 
satisfies  certain  Umitations  on  the 
amount  loaned.  The  proposed 
regulations  require  that  the  loan  be 
evidenced  by  an  enforceable  agreement, 
set  forth  in  writing  or  in  another  form 
that  is  approved  by  the  Commissioner  of 
Internal  Revenue,  that  includes  terms 
that  satisfy  the  statutory  requirements. 
Thus,  the  agreement  must  specify  the 
amount  of  the  loan,  the  term  of  the  loan, 
and  the  repayment  schedule.  The 
agreement  may  be  set  forth  in  more  than 
one  document. 

If  a  loan  fails  to  satisfy  the  repayment 
requirements  or  the  enforceable 
agreement  requirement,  the  proposed 
regulations  provide  for  the  balance  then 
due  under  the  loan  to  be  treated  as  a 
distribution  fiom  the  plan.  This  may 
occur  at  the  time  the  loan  is  made  or  at 
a  later  date  if  the  loan  is  not  repaid  in 
accordance  with  the  repayment 


schedule.  If  the  loan  satisfies  the 
repayment  requirements  and  the 
enforceable  agreement  requirMnent,  but 
at  the  time  the  loan  is  made  the  amount 
of  the  loan  exceeds  the  statutory 
Unoitation  on  the  amount  that  is 
permitted  to  be  loaned,  the  proposed 
regulations  provide  that  only  the  excess 
amount  is  a  deemed  distribution. 

One  of  the  repayment  requirements  is 
that  the  loan  be  repaid  within  five  years, 
unless  the  loan  is  used  to  acquire  a 
dwelling  unit  which  within  a  reasonable 
time  is  used  as  the  principal  residence 
of  the  participant.  The  proposed 
regulations  provide  that  a  principal 
residence  has  the  same  meaning  as 
under  section  1034  (relating  to  the 
taxation  of  a  sale  of  a  residence)  and. 
that  tracing  rules  estabUshed  under 
section  163(h)(3)(B)  (relating  to  interest 
deductions  for  indebtedness  incurred 
with  respect  to  the  acquisition  of  a 
principal  residence)  will  be  used  to 
determine  whether  the  section 
72(p)(2)(B)(ii)  exception  to  the  five-year 
repayment  requirement  applies.  (Notice 
88-74  (1988-2  C.B.  385),  sets  forth 
certain  standards  appUcable  under 
section  163(h)(3).) 

The  Tax  Reform  Act  of  1986  amended 
section  72(p)  to  require  that,  in  order  for 
a  loan  to  not  be  treated  as  a  distribution, 
the  loan  must  be  repaid  in  substantially 
level  installments  (not  less  frequently 
than  quarterly)  over  the  term  of  the  loan. 
Section  72(p)  authorizes  regulations  to 
allow  exceptions  from  this  requirement. 
Pursuant  to  this  authorization,  the 
proposed  regulations  permit  loan 
repayments  to  be  suspended  during  a 
leave  of  absence  of  up  to  one  year,  if  the 
participant's  pay  fitjm  the  employer  is 
insufficient  to  service  the  debt,  but  only 
if  the  loan  is  repaid  by  the  latest  date 
permitted  under  section  72(p)(2)(B). 

If  the  repayment  terms  of  a  loan  are 
not  satisfied  after  the  loan  has  been 
made  due  to  a  failure  to  make  a 
scheduled  loan  repayment,  the 
proposed  regulations  provide  for  the 
balance  then  due  under  the  loan  to  be 
deemed  to  be  distributed.  The  proposed 
regulations  permit  a  grace  period,  to  the 
extent  the  grace  period  does  not  extend 
beyond  the  end  of  the  calendar  quarter 
next  following  the  calendar  quarter  in 
which  the  repayment  was  scheduled  to 
be  made. 

If  a  loan  is  treated  as  a  distribution 
under  section  72(p).  the  proposed 
regulations  state  that  the  amoimt  so 
distributed  is  to  be  treated  as  a  taxable 
distribution,  subject  to  the  normal  rules 
of  section  72  if  the  participant's  interest* 
in  the  plan  includes  after-tax 
contributions  (or  other  tax  basis).  A 
deemed  distribution  would  also  be  a 
distribution  for  purposes  of  the  10 
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pKcent  tax  In  sectien  72(t)  and  the 
exdae  tax  on  axoeti  distributioDs  under 
aacticm  4080A.  Ho«vever,  a  deemed 
distribution  under  section  72(p)  is  not 
treated  as  an  actual  distiibutioa  for 
puipoees  of  the  ijualification 
retniiraments  of  section  401,  the  rollover 
and  income  averagiiig  provisions  of 
section  402  and  tbeldi^bution 
restrictions  of  secti^  403(b). 

By  contrast,  if  a  ptutidpant's  accrued 
benefit  is  reduced  (ofiEseO  in  oxdet  to 
repay  a  loan,  an  actual  distribution 
occurs  for  purposesi  of  the  provisions  in 
sections  401, 402  ai^d  403(b)  referred  to 
above.  Thus,  for  example,  a  plan  is 
prohibited  firom  enforcing  its  security 
interest  in  a  participant's  accoimt 
balance  attributable  to  amounts 
contributed  pursuant  to  an  election 
under  section  401  (k)  until  a  date  on 
Hdiich  distribution  i»  permitted  under 
section  401(k). 

The  proposed  regtilations  do  not 
address  all  issues  arising  under  section 
72(p).  Comments  are  requested  on 
whether  further  guidance  should  be 
provided  on  issues  that  are  not 
addressed  and  how  the  issues  should  be 
resolved,  including  the  effect  of  a 
deemed  distribution  on  the  tax 
treatment  of  subseqeent  distributions 
from  the  plan  and  the  application  of  the 
$50,000  limitation  aiid  the  five  year 
repajnnent  requirenient  to  a  refinancing 
and  to  multiple  loan  arrangements. 

Taxpayers  may  rely  on  tnese  proposed 
regulations  for  guid^ce  pending  the 
issuance  of  final  regulations.  If.  and  to 
the  extent,  futiue  guidance  Is  more 
restrictive  than  the  guidance  in  these 
proposed  regulations,  the  future 
guidance  will  be  applied  without 
retroactive  effect.    ] 

Special  Analysis     I 

It  has  been  detemiined  that  this  notice 
of  proposed  rulemaking  is  not  a 
si^ficant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  thalt  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S-C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0.  this  notice  of  proposed 
rulemaking  will  be  sbbmltted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Cbnunents  and  Request  for  Public 
Hearing  j 

Before  these  proposed  regiilations  are 
adopted  as  final  regulations, 
consideration  wiU  b  i  given  to  any 


written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  sidimitted 
timely  to  this  following  address: 
CC:DOMKXmP:R  (EE-106-82). 
Attention:  Plan  Loans  Guidance,  room 
5228.  Internal  Revenue  Sovice.  POB 
7604.  Ben  Franklin  Station,  Washington, 
DC  20044.  All  comments  will  be  '' 

available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
schedmed  if  requested  in  writing  by  any 
person  that  timely  submits  written' 
comments.  If  a  public  hearing  is 
sdieduled.  notice  of  the  date.  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Regi^er. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Vernon  S. 
Carter.  Office  of  the  Associate  Chief 
Coimsel  (Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Sul^ects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 
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Authoiity:  26  U.S.C.  7805.  *  *  * 

Par.  2.  Section  1.72-17A  is  amended 
as  follows: 

1.  Paragraphs  (d)(1).  (d)(2)  and  (d)(3) 
are  redesignated  as  paragraphs  (d)(2), 
(d)(3)  and  (d)(4),  respectively. 

2.  New  paragraph  (d)(1)  is  added  to 
read  as  follows: 

f1.72-17A    Spedel  rules  apfHlcetXe  to 
employee  ennuWee  and  distrilNitlona  under 
deferred  compenaetion  plans  to  self- 
employed  IndMduels  and  owner- 
employeea. 
•        *        •        •        • 

(d)  •  *  *  (1)  The  references  in  tills 
paragraph  (d)  to  section  72(m)(4)  are  to 
that  section  as  in  efiect  on  August  13, 
1982.  Section  236(b)(1)  of  tiie  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  repealed  section  72(m)(4), 
generally  effective  for  assignments, 
pledges  and  loans  made  after  August  13, 
1982,  and  added  section  72(p).  See 
section  72(p)  and  §  1.72(p)-l  for  rules 
governing  tiie  income  tax  treatment  of 
certain  assignments,  pledges  and  loans 


from  qualified  employer  plans  made 
after  August  13. 1982. 

Par.  3.  Section  1.72(p)-l  is  added  to 
read  as  foUoMTs: 

fi.72(pH    LoanetrealedaadictnMitlone. 

The  questions  and  answers  in  this 
section  provide  guidance  under  section 
72(p)  p«taining  to  loans  from  qualified 
employer  plans  (including  government 
plans  and  tax-sheltered  annuities  and 
employer  plans  that  were  formerly 

aualified).  The  examples  included  in 
le  questions  and  answ«s  in  this 
section  are  based  on  the  assumption  that 
a  bona  fide  loan  is  made  to  a  participant 
from  a  qualified  defined  contribtitidn 
plan  purstumt  to  an  enforceable 
ameement  (in  accordance  with  Q&A^ 
3(b)  of  this  section),  with  adequate 
security  and  with  an  interest  rate  and 
repayment  terms  that  are  commercially 
reasonable.  (The  particulu  interest  rate 
used  for  illustration  in  this  section  is 
8.75  percent  compounded  annually.)  In 
addition,  unless  me  contrary  is 
specified,  it  is  assumed  in  the  examples 
that  the  amoimt  of  the  loan  does  not 
exceed  50  percent  of  the  participant's 
nonforfeitaole  account  balance,  the 

f)articipant  has  no  other  outstanding 
oan  (and  had  no  prior  loan)  from  the 
plan  or  any  other  plan  maintained  by 
the  participant's  employer  or  any  other 
person  required  to  be  aggregated  with 
the  employer  under  section  414(b),  (c) 
or  (m),  and  the  loan  is  not  excluded 
from  section  72(p)  as  a  loan  made  in  the 
ordinary  coiirse  of  an  investment 
program  as  described  in  Q&A-18  of  this 
section.  No  inference  should  be  drawn 
from  these  regulations  or  the  examples 
therein  that  a  loan  would  not  result  in 
a  prohibited  transaction  under  section 
4975  or  would  be  consistent  with  the 
fiduciary  standards  of  Titie  I  of  the 
Employee  Retirement  Income  Seciuity- 
Act  of  1974,  as  amended.  See.  for 
example.  29  CFR  §  2550.408b-l 
(interpreting  the  statutory  prohibited 
transaction  exemption  for  loans  to 
participants  and  beneficiaries). 

Questions  and  Answers 

Q-1:  In  general,  what  do»  section 
72(p)  provide  with  respect  to  loans  from 
a  qualified  employer  plan? 

A-1:  (a)  Loans.  Unoer  section  72(p), 
an  amount  received  by  a  participant  or 
beneficiary  as  a  loan  from  a  qualified 
employer  plan  is  treated  as  having  been 
received  as  a  distribution  from  the  plan 
(a  deemed  distribution),  unless  the  loan 
satisfies  the  requirements  of  Q&A-3  of 
this  section.  For  purposes  of  section 
72(p),  a  loan  made  £rom  a  contract  that 
has  been  purchased  imder  a  quaUfied 
employer  plan  (including  a  contract  that 


has  been  distributed  to  the  participant 
or  beneficiary)  shall  be  considered  a 
loan  nude  under  a  qualified  employer 
plan. 

(b)  Pledges  and  assignments.  Under 
section  72(p).  if  a  participant  at 
beneficiary  assigns  or  pledges  (or  agrees 
to  assign  or  pledge)  any  portion  of  his 
or  her  interest  in  a  qualified  employer 
plan  as  security  for  a  loan,  the  portion 
of  the  individual's  interest  assigned  or 
pledged  (or  subiect  to  an  agreement  to 
assign  or  pledge)  is  treated  as  a  loan 
from  the  plan  to  the  Individual,  with  the 
result  that  such  portion  is  subject  to  the 
deemed  distribution  rule  described  in 
paragraph  (a)  of  this  Q&A-l.  For 
purposes  of  section  72(p),  any 
assignment  or  pledge  of  (or  agreement  to 
assign  or  to  pledge)  by  a  participant  or 
beneficiary  of  any  portion  of  his  or  her 
interest  in  a  contract  that  has  been 
purchased  under  a  quahfied  employer 
plan  (Including  a  contract  that  has  been 
distributed)  shall  be  considered  an 
assignment  or  pledge  of  (or  agreement  to 
assign  or  pledge)  an  interest  in  a 
qualified  employer  plan.  However,  if  all 
or  a  portion  of  a  participant's  or 
beneficiary's  interest  in  a  qualified 
employer  plan  is  pledged  or  assigned  as 
security  for  a  loan  from  the  plan  to  the 
participant  or  the  beneficiary,  only  the 
amount  of  the  loan  received  by  the 
participant  or  the  beneficiary,  not  the 
amount  pledged  or  assigned,  is  treated 
as  a  loan. 

Q-2:  What  is  a  qualified  employer 
plan  for  purposes  of  section  72(p)? 

A-2:  For  purposes  of  section  72(p),  a 
qualified  employer  plan  means — 

(a)  A  plan  described  in  section  401(a) 
which  includes  a  trust  exempt  from  tax 
under  section  501(a); 

(b)  An  annuity  plan  described  in 
section  403(a); 

(c)  A  plan  under  which  amounts  are 
contributed  by  an  individual's  employer 
for  an  annuity  contract  described  in 
section  403(b); 

(d)  Any  plan,  whether  or  not 
qualified,  established  and  maintained 
for  its  employees  by  the  United  States, 
by  a  State  or  political  subdivision 
thereof,  or  by  an  agency  or 
instrumentality  of  the  United  States,  a 
State  or  a  political  subdivision  of  a 
State;  or 

(e)  Any  plan  which  was  (or  was 
determined  to  be)  described  in 
paragraph  (a),  (b),  (c),  or  (d)  of  this 
Q4A-2. 

Q-3:  What  requirements  must  be 
satisfied  in  order  for  a  loan  to  a 
participant  or  beneficiary  from  a 
qualified  employer  plan  not  to  be  a 
deemed  distribution? 

A-3:  (a)  In  general.  A  loan  to  a 
participant  or  beneficiary  from  a 


qualified  employer  plan  will  not  be  a 
deemed  distribution  to  the  participant 
or  beneficiary  if  the  loan  satisfies  the 
repayment  term  requirement  of  section 
72(p)(2)(B),  the  level  amortization 
requirement  of  section  72(p)(2)(C),  and 
the  enforceable  agreement  requirement 
of  paragraph  (b)  of  this  Q&A-3,  but  only 
to  the  extent  the  loan  satisfies  the 
amount  limitations  of  section 
72(p)(2)(A). 

(6)  Enforceable  ag/reement 
requirement.  A  loan  does  not  satisfy  the 
requirements  of  this  paragraph  imless 
the  loan  is  evidenced  by  a  legally 
enforceable  agreement  (which  may 
include  more  than  one  dociunent)  set 
forth  in  writing  or  in  such  other  form  as 
may  be  approved  by  the  Commissioner, 
and  the  terms  of  the  agreement 
demonstrate  compliance  with  the 
requirements  of  section  72(p)(2)  and  this 
section.  Thus,  the  agreement  must 
specify  the  amount  of  the  loan,  the  term 
of  the  loan,  and  the  repayment 
schedule. 

Q-4:  If  a  loan  from  a  qualified 
employer  plan  to  a  participant  or 
beneficiary  fails  to  satisfy  the 
reqiiirements  of  Q8cA-3  of  this  section, 
when  does  a  deemed  distribution  occur? 

A-4:  (a)  Deemed  distribution.  For 
piuposes  of  section  72,  a  deemed 
distribution  occurs  at  the  first  time  that 
the  requirements  of  Q&A-3  of  this 
section  are  not  satisfied,  in  form  or  in 
operation,  with  respect  to  that  amount, 
litis  may  occur  at  the  time  the  loan  is 
made  or  at  a  later  date.  If  the  terms  of 
the  loan  do  not  require  repayments  that 
satisfy  the  repayment  term  requirement 
of  section  72(p)(2)(B)  or  tiie  level 
amortization  requirement  of  section 
72(p)(2)(C),  or  the  loan  is  not  evidenced 
by  an  enforceable  agreement  satisfying 
the  requirements  of  Q&A-3(b)  of  this 
section,  the  entire  amount  of  the  loan  is 
a  deemed  distribution  imder  section 
72(p)  at  the  time  the  loan  is  made.  If  the 
loan  satisfies  the  requirements  of  Q&A- 
3  of  this  section  except  that  the  amount 
loaned  exceeds  the  limitations  of 
72(p)(2)(A),  the  amount  of  the  loan  in 
excess  of  the  applicable  limitation  is  a 
deemed  distribution  under  section  72(p) 
at  the  time  the  loan  is  made.  If  the  loan 
initially  satisfies  the  requirements  of 
section  72{p)(2)(A),  (B)  and  (C)  and  tiie 
enforceable  agreement  requirement  of 
Q&A-3(b)  of  tiiis  section,  but  payments 
are  not  made  in  accordance  with  the 
terms  applicable  to  the  loan,  a  deemed 
distribution  occurs  as  a  result  of  the 
failure  to  make  such  payments.  See 
Q&A-IO  of  this  section  regarding  when 
such  a  deemed  distribution  occurs  and 
the  amoimt  thereof  and  Q&A-l  1  of  this 
section  regarding  the  tax  treatment  of  a 
deemed  distribution. 


(b)  Examples.  The  following  examples 
illustrate  the  rules  in  paragraph  (a)  of 
this  Q&A-4  and  are  based  upon  the 
assumptions  described  in 
ASSUMPTIONS  FOR  EXAMPLES: 

Example  1 .  (a)  A  participant  has  a 
nonforfeitable  account  balance  of 
$200,000  and  receives  $70,000  as  a  loan 
repayable  in  level  quarterly  installments 
over  five  yean. 

(b)  Under  section  72(p),  the 
participant  has  a  deemed  distribution  of 
$20,000  (the  excess  of  $70,000  over 
$50,000)  at  the  time  of  the  loan,  because 
the  loan  exceeds  the  $50,000  limit  in 
section  72(p)(2)(A)(i).  The  remaining 
$50,000  is  not  a  deemed  distribution. 

Example  2.  (a)  A  participant  with  a 
nonforfeitable  accoimt  balance  of 
$30,000  borrows  $20,000  as  a  loan 
repayable  in  level  monthly  installments 
over  five  years. 

(b)  Because  the  amount  of  the  loan  is 
$5,000  more  than  50%  of  the 
participant's  nonforfeitable  account 
balance,  the  participant  has  a  deemed 
distribution  of  $5,000  at  the  time  of  the 
loan.  The  remaining  $15,000  is  not  a 
deemed  distribution.  (Note  also  that,  if 
the  loan  is  secured  solely  by  the 
participant's  account  balance,  the  loan 
may  be  a  prohibited  transaction  under 
section  4975  because  the  loan  may  not 
satisfy  29  CFR  §  2550.408b-l(n(2)). 

Example  3.  (a)  The  nonforfeitable 
accoimt  balance  of  a  participant  is 
$100,000  and  a  $50,000  loan  is  made  to 
the  participant  repayable  in  level 
quarterly  installments  over  seven  years. 
"The  loan  is  not  eligible  for  the  section 
72(p)(2)(B)(u)  exception  for  loans  used 
to  acquire  certain  dwelling  imits. 

fb)  Because  the  repayment  period 
exceeds  the  maximum  five-year  period 
in  section  72(p)(2)(B)(i),  the  participant 
has  a  deemed  distribution  of  $50,000  at 
the  time  the  loan  is  made. 

Example  4.  (a)  On  August  1. 1998.  a 
participant  has  a  nonforfeitable  account 
balance  of  $45,000  and  borrows  $20,000 
from  a  plan  to  be  repaid  over  five  years 
in  level  monthly  installments  due  at  the 
end  of  each  month.  After  making 
monthly  payments  through  July  1999, 
the  participant  fails  to  make  any  of  the 
payments  due  thereafter. 

(b)  As  a  result  of  the  failure  to  satisfy 
the  requirement  that  the  loan  be  repaid 
in  level  monthly  installments,  the 
participant  has  a  deemed  distribution. 
See  Q&A-10(c)  Example  of  this  section 
regarding  when  such  a  deemed 
distribution  occurs  and  the  amount 
thereof. 

Q-5:  What  is  a  principal  residence  for 
purposes  of  the  exception  in  section 
72(p)(2)(B)(ii)  from  the  requirement  that 
a  loan  be  repaid  in  five  years? 
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A-6:  Section  72(t>)(2KBMii)  provides 
that  the  raquireme$t  in  sectian 
72(pX2)(B)(i)  that  ^  plan  loan  be  repaid 
within  five  yean  does  not  apply  to  a 
loan  used  to  aoquias  a  d%velung  unit 
which  will  within  ^  reasonable  time  be 
used  as  the  princip^  reddsnce  of  the 
participant  (a  priiujipal  residence  plan 
loan).  For  this  purpose,  a  principal 
residence  has  the  same  meaning  as  a 
{nindpal  residence  under  secticm  1034. 

Q-6:  In  order  to  Satisfy  the 
requirements  for  a  principal  residence 
plan  loan,  is  a  loanirequired  to  be 
secured  fay  the  dwotlling  imit  that  %vill 
within  a  reasonably  time  be  used  as  the 
principal  residence  of  the  participant? 

A-6:  A  loan  is  ndt  required  to  be 
secured  by  the  dw^ling  unit  that  will 
within  a  reasonably  tiiM  be  used  as  the 
participant's  prind^  residence  in 
onier  to  satisfy  the  requirements  bx  a 
principal  residence  plan  loan. 

Q-7:  What  tracing  rules  apply  in 
determining  whether  a  loan  qualifies  as 
a  principal  resident  plan  loan? 

A-7:  The  tracing  rules  established 
under  section  163(h)(3)(B)  apply  in 
detennining  wheth^  a  loan  is  treated  as 
for  the  acquisition  ^f  a  principal 
residence  in  order  to  qualify  as  a    - 
principal  residence  plan  loan. 

Q-8:  Can  a  refinancing  qualify  as  a 
principal  residence  plan  loan? 

A-8:  (a)  Eefinanipiff.  In  general,  no. 
However,  a  loan  frokn  a  qualified 
employer  plan  used  to  repay  a  loan  from 
a  third  party  will  qaalify  as  a  principal 
residence  plan  loam  if  the  plan  loan 
qualifies  as  a  princfeal  residence  plan 
loan  without  regard  to  the  loan  bom  the 
third  party. 

(b)  Example.  The  following  example 
illiistntes  the  rules  in  paragraph  (a)  of 
this  QIlA-6  and  is  based  upon  the 
assumptions  described  in 
ASSUMPTIONS  FOR  EXAMPLES: 

Example,  (a)  On  July  1, 1999.  a 
participant  requests  a  $50,000  plan  loan 
to  be  repaid  in  level  monthly 
installments  over  IS  years.  On  August  1, 
1999,  the  participant  acquires  a 
principal  residence  and  pays  a  portion 
of  the  purchase  priqe  with  a  $50,000 
bank  loan.  On  September  1, 1999,  the 
plan  loans  $50,000  to  the  participant, 
which  the  participa|it  uses  to  pay  the 
bank  loan. 

(b)  Because  the  plan  loan  satisfies  the 
requirements  to  qualify  as  a  principal 
residence  plan  loan  (taking  into  accoimt 
the  tracing  rules  of  section  163(h)(3)(B)), 
such  plan  loan  qualifies  for  the 
exception  in  sectio4  72(p)(2)(B)(ii). 

Q-9:  Does  the  level  amortization 
requirement  of  section  72(p)(2)(C)  apply 
when  a  participant  \s  on  a  leave  of 
absence  without  pay? 


A-4:  (a)  Leave  of  absence.  The  level 
amortization  requirem«it  of  section 
72(p)(2MC)  does  not  apply  for  a  period, 
not  longn  than  one  year,  that  a 
participant  is  on  a  leave  of  absmce, 
either  without  pay  from  the  employer  or 
at  a  rate  of  pay  (after  income  and 
employment  tax  withholding)  that  is 
less  than  the  amount  of  the  installment 
payments  required  under  the  terms  of 
the  loan.  However,  the  loan  must  be 
repaid  by  the  latest  date  permitted 
under  section  72(p)(2)(B)  and  the 
installments  due  after  the  leave  ends  (or, 
if  earlier,  after  the  first  year  of  the  leeve) 
must  not  be  less  than  those  required 
under  the  terms  of  the  original  loan. 

(b)  Example,  llie  following  example 
illustrates  die  rules  of  pcuagraph  (a)  of 
this  QfcA-9  and  is  based  upon  the 
assumptions  described  in 
ASSUMPTIONS  FOR  EXAMPLES: 

Example,  (a)  On  July  1, 1997,  a 
participant  with  a  nonforfeitable 
account  balance  of  $80,000,  borrows 
$40,000  to  be  repaid  in  level  monthly 
installments  of  $825  each  over  five  - 
yeen.  The  loan  is  not  a  principal 
residoice  plan  loan.  The  participant 
makes  nine  monthly  payments  and 
commences  an  impaid  leave  of  absence 
that  lasts  for  12  months.  Thereafter,  the 
participant  resumes  active  employment 
and  resimies  making  repayments  on  the 
loan  until  the  loan  is  r^iaid.  The 
amount  of  each  monthly  installment  is 
increased  to  $1,130  in  order  to  tep:  y  the 
loan  by  Jtme  30,  2002. 

(b)  Because  the  loan  satisfies  the 
requirements  of  section  72(p)(2),  the 
participant  does  not  have  a  deemed 
distribution.  Alternatively,  section 
72(p)(2)  would  be  satisfied  if  the 
participant  continued  the  monthly 
installments  of  $825  after  resuming 
active  employment  and  on  June  30, 
2002  repaid  the  full  balance  remaining 
due. 

Q-10:  If  a  participant  fails  to  make  the 
installment  payments  required  under 
the  terms  of  a  loan  that  satisfied  the 
requirements  of  Q*A-3  of  this  section 
when  made,  when  does  a  deemed 
distribution  occur  and  what  is  the 
amount  of  the  deemed  distribution? 

A-10:  (a)  Timing  of  deemed 
distribution.  Failure  to  make  any 
installment  payment  when  due  in 
accordance  with  the  terms  of  the  loan 
violates  section  72(p)(2)(C)  and, 
accordingly,  results  in  a  deemed 
distribution  at  the  time  of  such  failure. 
However,  the  plan  administrator  may 
allow  a  grace  period,  and  secticm 
72(p)(2)(C)  will  not  be  considered  to 
have  been  violated  until  the  last  day  of 
the  grace  period.  Any  such  grace  [leriod 
shall  be  given  effect  for  purposes  of 
section  72(p)(2)(C)  only  to  the  extent  it 


does  not  ctMitinue  beyond  the  last  day 
of  the  calendar  quarter  follo%ving  the 
calendar  qtiarter  in  whidi  the  required 
installment  payment  was  doe. 

(b)  Amount  trf  deemed  distribution.  If 
a  loan  satisfies  QkA-3  of  this  section 
w^en  made,  but  there  is  a  fisilure  to  pay 
the  installment  payments  reqiured 
under  the  terms  o(  the  loan  (taking  into 
account  any  grace  period  allowed  under 
the  preceding  paragraph  (a)  of  this 
QkA-10),  then  the  amount  of  the  ' 
deemed  distribution  equals  the  entire 
outstanding  balance  of  the  loan  at  the 
time  of  sucm  failure. 

(c)  Example.  The  following  example 
illustrates  tne  rules  in  QftA-10(a)  and 
(b)  of  this  section  and  is  based  upon  the 
assumptions  described  in 
ASSUMPTIONS  FOR  EXAMPLES: 

Example.  (1)  On  August  1, 1998,  a 
participant  has  a  nonforfsitable  accoimt 
balance  of  $45,000  and  Ixhtows  $20,000 
from  a  plan  to  be  repaid  over  five  yeen 
in  level  monthly  Installments  due  at  the 
end  of  each  month.  After  making  all 
monthly  payments  due  throu^  July  31, 
1999.  the  participant  fails  to  make  the 
payment  due  on  August  31, 1999  or  any 
other  monthly  payments  due  thereafter. 
The  plan  administrator  allows  a  three- 
month  grace  period. 

(2)  As  a  result  of  the  failure  to  satisfy 
the  requirement  that  the  loan  be  repaid 
in  level  installments  pursuant  to  section 
72(p)(2)(C),  the  participant  has  a 
deemed  distribution  on  November  30, 
1999,  which  is  the  last  day  of  the  three- 
monih  grace  period  for  the  August  31. 
1999  installment.  The  amoimt  of  the 
deemed  distribution  is  $17,157,  which 
is  the  outstanding  balance  on  the  loan 
at  November  30, 1999.  Alternatively,  if 
the  plan  administrator  had  allowed  a 
grace  period  through  the  end  of  the  next 
calendar  quarter,  there  would  be  a 
deemed  distribution  on  December  81, 
1999  equal  to  $17,282,  which  is  the 
outstanding  balance  of  the  loan  at 
December  31, 1999. 

Q-11:  Do  sections  72  and  4980A 
apply  to  a  deemed  distribution  as  if  it 
were  an  actual  distribution? 

A-11:  (a)  Tax  Basis.  If  the  employee's 
account  includes  after-tax  contributions 
or  other  investment  in  the  contract 
under  section  72(e),  section  72  applies 
to  a  deemed  distribution  as  if  it  were  an 
actual  distribution,  with  the  result  that 
all  or  a  portion  of  the  deemed 
distribution  may  not  be  taxable. 

(b)  Sections  72(t)  and  (m).  Section 
72(t)  (which  imposes  a  10  percent  tax  on 
certain  early  distributions)  and  section 
72(m)(5)  (which  imposes  a  separate  10 
percent  tax  on  certain  amounts  received 
by  a  5-percent  owner)  apply  to  a 
deemed  distribution  under  section  72(p) 


in  the  same  manner  as  if  the  deemed 
distribution  were  an  actual  distribution. 

(c)  Section  4980A.  For  piuposes  of 
section  4980A,  a  deemed  distribution 
under  section  72(p)  is  taken  into 
account  in  determining  an  individual's 
excess  distributions,  as  provided  in 
§  54.4981A-1T,  Q&A  aS. 

Q-12:  Is  a  deemed  distribution  under 
section  72^)  treated  as  an  actual 
distribution  for  piuposes  of  the 
qualification  requirements  of  secdon 
401,  the  distribution  provisions  of 
section  402,  or  thedikribution 
restrictions  of  section  401(k)(2)(B)  or 
403(b)(ll)? 

A-12:  No.  Thus,  for  example,  if  a 
participant  in  a  money  purchase  plan 
who  is  an  active  employee  has  a  deemed 
distribution  under  section  72(p),  the 
plan  will  not  be  considered  to  have 
made  an  in-service  distribution  to  the 
participant  in  violation  of  the 
qualification  requirements  applicable  to 
money  purchase  plans.  Similarly,  the 
deemed  distribution  is  not  eligible  to  be 
rolled  over  to  an  eligible  retirement  plan 
and  the  participant  is  not  eligible  to 
elect  income  averaging  with  respect  to 
the  deemed  distribution.  See  also 
SS  1.402(c)-2.  Q&A-4(d)  and  §  1.401(k)- 
l(d)(6)(U). 

Q-13:  How  does  a  reduction  (o&et)  of 
an  accoimt  balance  in  order  to  repay  a 
plaiyloan  differ  from  a  deemed 
distribution? 

A-13:  (a)  Difference  between  deemed 
distribution  and  plan  loan  offset 
amount.  (1)  Loans  to  a  participant  from 
a  qualified  employer  plan  can  give  rise 
to  two  types  of  taxable  distributions — 

(i)  A  deemed  distribution  pureuant  to 
section  72(p);  and 

(ii)  A  distribution  of  an  oSset  amount. 

(2)  As  described  in  Q&A-4  of  this 
section,  a  deemed  distribution  occurs 
when  the  requirements  of  Q&A-3  of  this 
section  are  uot  satisfied,  either  when  the 
loan  is  made  or  at  a  later  time.  A 
deemed  distribution  is  treated  as  a 
distribution  to  the  participant  or 
beneficiary  only  for  certain  tax  purposes 
and  is  not  a  distribution  of  the  accrued 
benefit.  A  distribution  of  a  plan  loan 
offset  amount  (as  defined  in  §  1.402(c)- 
2,  Q&A-9(b))  occure  when,  under  the 
terms  governing  a  plan  loan,  the  accrued 
benefit  of  the  participant  or  beneficiary 
is  reduced  (offset)  in  order  to  repay  the 
loan  (including  the  enforcement  of  the 
plan's  security  interest  in  the  accrued 
benefit).  A  distribution  of  a  plan  loan 
offset  amount  could  occur  in  a  variety 
of  circumstances,  such  as  where  the 
terms  goveriiing  the  plan  loan  require 
that,  in  the  event  of  the  participant's 
request  for  a  distribution,  a  loan  be 
repaid  immediately  or  treated  as  in 
default. 


(b)  Plan  loan  offset.  In  the  event  of  a 
plan  loan  of&et.  the  amount  of  the 
account  balance  that  is  oBset  against  the 
loan  is  an  actual  distribution  for 
purposes  of  the  Internal  Revenue  Code, 
not  a  deemed  distribution  under  section 
72(p).  Accordingly,  a  plan  may  be 
prohibited  from  making  such  an  ofbet 
under  the  provisions  of  section  401(a), 
401(kK2)(B)  at  4e3(b)(ll)  prohibitiiig  or 
limiting  distributions  to  an  active 
employee.  See  §  1.402(c)-2,  Q&A-9(c) 
Example  6. 

Q-14:  How  is  the  amount  includible 
in  income  as  a  result  of  a  deemed 
distribution  under  section  72(p) 
required  to  be  reported? 

A-14:  The  amount  includible  in 
income  as  a  result  of  a  deemed 
distribution  under  section  72(p)  is 
required  to  be  reported  on  Form  1099- 
R  (or  any  other  form  prescribed  by  the 
Commissioner). 

Q-15:  What  .withholding  rules  apply 
to  plan  loans? 

A-15:  To  the  extent  that  a  loan,  vfhen 
made,  is  a  deemed  distribution  or  an 
account  balance  is  reduced  (offset)  to 
repay  a  loan,  the  amount  includible  in 
income  is  subject  to  withholding.  If  a 
deemed  distribution  of  a  loan  or  a  loan 
repayment  by  benefit  offset  results  in 
income  at  a  date  after  the  date  the  loan 
is  made,  withholding  is  required  only  if 
a  transfer  of  cash  or  property  (excluding 
employer  securities)  is  made  to  the 
participant  or  beneficiary  from  the  plan 
at  the  same  time.  See  §§  35.3405-1(0(4) 
and  31.3405(c)-l,  QtA-9  and  Q&A-ll 
of  this  chapter  for  further  guidance  on 
withholding  rules. 

Q-16:  If  a  loan  fails  to  satisfyihe 
requirements  of  Q&A-3  of  this  section 
and  is  a  prohibited  transaction  under 
section  4975,  is  the  deemed  distribution 
of  the  loan  under  section  72(p)  a 
correction  of  the  prohibited  transaction? 

A-16:  a  deemed  distribution  is  not  a 
correction  of  a  prohibited  transaction 
under  section  4975.  See  §§  141.4975-13 
<md  53.4941(e)-l(c)(l)  of  this  chapter 
for  guidance  concerning  ccHrection  of  a 
prohibited  transaction. 

Q-17:  What  are  the  income  tax 
consequences  if  an  amount  is 
transferred  frt>m  a  qualified  employer 
plan  to  a  particip>ant  or  beneficiary  as  a 
loan,  but  there  is  an  express  or  tacit 
understanding  that  the  loan  will  not  be 
repaid? 

A-17:  If  there  is  an  express  or  tacit 
understanding  that  the  loan  will  not  be 
repaid,  or,  for  any  reason,  the 
transaction  does  not  create  a  debtor- 
creditor  relationship,  then  the  amount 
transferred  is  treated  as  an  actual 
distribution  bom  the  plan  for  purposes 
of  the  Internal  Revenue  Code,  and  is  not 


treated  as  a  loan  or  as  a  deemed 
distribution  under  section  72(p). 

Q-18:  If  a  qualified  employer  plan 
maintains  a  program  to  invest  in 
residential  mortgages,  are  loans  made 
pursuant  to  the  investment  program 
subject  to  section  72(p)? 

A-18:  Residential  mortgage  loans 
made  by  a  plan  in  the  ordinary  course 
of  an  investment  program  are  not 
subject  to  section  72(p)  if  the  property 
acquired  with  the  loans  is  the  primary 
security  for  such  loans  and  the  amount 
loaned  does  not  exceed  the  fair  market 
value  of  the  property.  An  investment 
program  exists  only  if  the  plan  has 
estf^lished,  in  advance  of  a  specific 
investment  under  the  program,  that  a 
certain  percentage  or  amount  of  plan 
assets  will  be  invested  in  residential 
mortgages  available  to  persons 
purchasing  the  property  who  satisfy 
commercially  customary  financial 
criteria.  Loans  will  not  be  considered  as 
made  under  an  investment  program  if 
the  loans  are  only  made  available  to,  or 
any  loan  is  earmariced  for,  any  person  or 
persons  who  are  participants  or 
beneficiaries  in  the  plan,  or  if  such 
loans  mature  upon  a  participant's 
termination  from  employment.  In 
addition,  no  loan  that  benefits  an 
officer,  director,  or  owner  of  the 
employer  maintaining  the  plan,  or  his  or 
her  beneficiaries,  will  be  treated  as 
made  under  an  investment  program.  No 
inference  should  be  drawn  that  a 
transaction  under  such  an.  investnaent 
program  is  not  a  prohibited  transaction 
under  section  503  or  4975  or  is  not  a 
violation  of  the  applicable  fiduciary 
standards  for  an  employee  benefit  plan, 
so  that  such  a  loan  could  be  a  prohibited 
transaction  if  it  does  not  satisfy  the 
requirements  of  29  CFR  2550.408b-l. 

Q-19:  When  is  the  effective  date  of 
these  regulations? 

A-19:  This  section  applies  to 
assignments,  pledges,  and  loans  made 
on  or  after  the  date  that  is  three  months 
after  the  date  of  publication  of  the  final 
regulations  in  the  Federal  Register. 
Margaret  Mifawr  Richardson, 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  95-30874  Filed  12-20-95;  8:45  am] 
BSJJNQ  COOC  4SM-ei-U 
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26  CFR  Parti 
IP6-T-W1 

TraatiMfit  of  Qain  #roni  ttta 
Diapoaiticn  of  Intelsat  In  Certain 
Natural  naaourca  meaptura  Property 
l»y  8  Cofporaliona  tnd  Thair 
oharaholdarB 

AQENCY:  faitemal  Retrenue  Service  CIRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Ttiis  document  contains 
proposed  reguiatioE^  imder  section 
1254  of  the  Internal  Revenue  Code 
relating  to  the  tax  trNitment  by  S 
corporations  and  th#ir  shareholders  of 
gain  from  the  disposition  by  an  S 
corporation  (and  a  former  S  corporation) 
of  certain  natural  resource  recapture 
property  (section  12^4  property  after 
enactment  of  the  Tax  Reform  Act  of 
1986  and  oil.  gas,  or  geothermal 
property  before  enactment  of  the  Tax 
Reform  Act  of  1 98ei  and  also  rules 
relating  to  the  disposition  of  stock  in  an 
S  corporation  that  holds  certain  natural 
resource  recapture  property.  Changes  to 
the  appUcable  tax  Isfw  were  made  by  the 
Tax  Reform  Act  of  1686,  and  the 
Subchapter  S  Revisipn  Act  of  1982.  The 
regulations  provide  the  public  with 
guidance  in  comply^g  with  the 
changed  tax  laws. 

DATES:  Written  comiaents  and  requests 
for  a  public  hearing  must  be  received  by 
February  20, 1996. 

A0ORE8SES:  Send  cotnments  and 
requests  for  a  pubhc  hearing  to: 
CC:DOM:CORP:R  (PS-7-89),  room  5228. 
Internal  Revenue  Service,  P.O.  Box 
7604.  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submission.'-,  may  be  hand-deUvered  to 
CC:DOM:CORP:R  (P6-7-89).  Room 
5228,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW..  Washington.  EC  20224. 
FOR  FURTMER  INFORMATION  CONTACT: 
James  A.  Quinn,  20^-622-3060  (not  a 
toll-free  number). 


SUPPLEMENTARY  INFi 


omu' 


tk)N: 


Paperwork  Reductian  Act 

The  collection  of  i^oimation 
contained  in  this  notice  of  proposed 
rulemaking  has  beeq  submitted  to  the 
Office  of  Managemeiit  and  Budget 
(OMB)  for  review  in  laccordance  with 
the  Paperwork  Redubtion  Art  of  1995 
(44  U.S.C.  3507). 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  AtUi:  Desk 
Officer  for  the  Depaitment  of  the 


Treasury,  Office  of  Information  and 
Regulatory  Affiurs,  Washington.  DC 
20503,  with  copies  to  the  Intenaal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer  PC:FP,  Wasl^ngton. 
DC  20224.  Comments  on  the  collection 
of  information  should  be  received  by 
January  22. 1996. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  collection  of  information  is 
contained  in  §  1.1254-4(c)  of  the 
proposed  regulations.  This  information 
is  required  by  the  Internal  Revenue 
Service  to  verify  that  taxpayers  have 
reported  the  appropriate  amount  of  gain 
as  ordinary  income  under  section  1254 
when  a  shareholder  sells  stock  in  an  S 
corporation  that  holds  natural  resoiuce 
recapture  property.  The  likely 
respondents  are  individuals  and 
businesses  and  other  for-profit 
institutions. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Estimated  total  annual  reporting 
burden:  1,000  hours.  The  estimated 
annual  burden  per  respondent  varies 
from  .5  hours  to  1.5  hours,  depending 
on  individual  circumstances,  with  an 
estimated  average  of  1  hoiu. 

Estimated  number  of  respondents: 
1.000. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

Background 

On  June  11, 1980,  proposed 
amendments  to  the  Income  Tax 
Regulations,  26  CFR  part  1,  under 
sections  170.  301,  312,  341,  453,  751. 
1254,  and  1502  of  the  Internal  Revenue 
Code  of  1954  (Code)  were  published  in 
the  Federal  Register  (45  FR  39512). 
These  amendments  were  proposed  to 
conform  the  regulations  to  section 
205(a),  (b),  (c)(1)  and  (2)  of  the  Tax 
Refonn  Act  of  1976,  Public  Law  94-455, 
90  Stat.  1533,  and  section  402(c)  of  the 
Energy  Tax  Act  of  1978,  Pubhc  Law  95- 
618, 92  Stat.  3202,  and  to  make  certain 
other  technical  amendments  to  the 
regulations  to  conform  them  to  section 
1(c)  of  the  Act  of  September  12, 1966. 
Pubhc  Law  89-570,  80  Stat.  762,  section 
211(b)(6)  of  the  Tax  Reform  Act  of  1969, 
Pubhc  Law  91-172, 83  Stet.  570,  and 
sections  1042(c)(2),  1101(d)(2). 
1901(a)(93).  and  2110(a)  of  the  Tax 
Reform  Act  of  1976,  90  Stat.  1637, 1658. 


1780. 1905.  Section  1.1254-3  of  the 
proposed  regulations  provided  rules 
relating  to  the  sale  ot  exchange  of  stock 
in  an  electing  small  business 
corporation  (hereinafter  refraied  to  as  an 
S  corporation).  Because  of  the 
substantial  changes  in  the  tax  treatment 
of  S  corporations  since  the  proposed 
regulations  were  issued,  the  proposed 
regulations  contained  in  §  1.1254-3 
needed  to  be  completely  revised. 

This  document  revises  and  reproposes 
§  1.1254-3  of  the  above-  referenced 
notice  of  proposed  rulemaking  as 
amendments  to  the  Income  Tax 
Regulations,  26  CFR  pari  1,  under 
section  1254  of  the  Code,  relating  to  S 
corporations  (redesignated  as  §  1.1254- 
4).  These  amendments  are  proposed  to 
conform  the  regulations  to  section 
5(a)(37)  of  the  Subchapter  S  Revision 
Act  of  1982,  Pubhc  Law  97-354, 96  Stat. 
1669,  and  sections  411  and  413  of  the 
Tax  Reform  Act  of  1986,  PubUc  Law  99- 
514.  .100  Stat.  2225.  2227.  The 
amendments  are  to  be  issued  under  the 
authority  contained  in  sections  1254(b) 
and  7805  of  the  Code. 

Explanation  of  Provisions 

These  proposed  regulations  contain 
rules  for  applying  the  provisions  of 
section  1254  to  the  disposition  of 
natural  resource  recapture  property  by 
an  S  corporation  (and  a  former  S    ' 
corporation)  and  the  disposition  of  S 
corporation  stock. 

The  proposed  regulations  provide  that 
the  recognition  of  ordinary  income 
under  section  1254  upon  the  disposition 
of  natural  resource  recaptiu^  property 
by  an  S  corporation  is  generally 
computed  at  the  shareholder  level. 
Determining  the  amount  of  ordinary 
income  to  be  recognized  under  section 
1254  at  the  shareholder  level  is 
appropriate  because  the  determination 
of  section  1254  costs  can  be  affected  by 
shareholder  elections  and 
characteristics.  See.  for  example, 
sections  59(e)  and  1363(c)(2)(A). 
Similarly,  in  the  case  of  oil  and  gas 
properties,  gain  on  the  disposition  of  the 
property  and  depletion  with  respect  to 
the  property  are  computed  at  the 
shareholder  level.  See  section 
613A(c)(ll). 

The  proposed  regulations  also  contain 
rules  relating  to  the  recognition  of 
ordinary  income  imder  section  1254 
upon  a  sale  or  exchange  of  S  corporation 
stock.  Under  section  1254(b)(2).  rules 
similar  to  the  rules  of  section  751  are  to 
be  apphed  to  that  portion  of  the  excess 
of  the  amount  realized  over  the  adjusted 
basis  of  the  stock  that  is  attributable  to 
section  1254  costs.  Piusuant  to  section 
1254(b)(2),  the  proposed  regulations 
provide  that,  as  a  general  rule,  a 


shareholder  must  treat  any  gain 
recognized  on  a  sale  or  exchange  of  S 
corporation  stock  as  ordinary  income  to 
the  extent  of  the  shareholder's  section 
1254  costs  with  respect  to  the  shares 
sold  or  exchanged. 

The  proposed  regulations  provide  two 
exceptions  to  the  general  rule  for 
detennining  the  amount  treated  as 
ordinary  income  imder  section  1254 
upon  a  sale  or  exchange  of  stock.  The 
first  exception  is  that  die  general  rule 
does  not  apply  to  the  extent  that  the 
shareholder  estabUshes  that  the  gain  is 
not  attributable  to  the  section  1254 
costs.  The  portion  of  the  gain  recognized 
that  is  not  attributable  to  section  1254 
costs  is  that  portion  of  the  gain 
recc^nized  tnat  exceeds  the  amount  of 
ordinary  income  that  the  shareholder 
would  have  recognized  imder  section 
1254  (with  respect  to  the  shares  sold  or 
exchanged)  if,  immediately  prior  to  the 
sale  or  exchange  of  the  stock,  the 
corporation  had  sold  at  fair  market 
value  all  of  the  corporation's  property 
the  disposition  of  which  would  result  in 
the  recognition  by  the  shareholder  of 
ordinary  income  imder  section  1254.  To 
estabUsh  that  a  portion  of  the  gain 
recognized  is  not  attributable  to  a 
shareholder's  section  1254  costs,  the 
shareholder  must  attach  to  the 
shareholder's  tax  return  a  statement 
detailing  the  shareholder's  share  of  the 
fair  market  value  and  basis,  and  the 
shareholder's  section  1254  costs,  for 
each  of  the  S  corporation's  natural 
resource  recapture  properties  held 
immediately  before  the  sale  or  exchange 
of  stock. 

The  second  exception  to  the  general 
rule  for  sales  or  exchanges  of  stock  is 
that,  in  the  case  of  a  contribution  of 
property  to  the  S  corporation  prior  to  a 
stock  sale  or  exchange  pursuant  to  a 
plan  a  principal  purpose  of  which  is  to 
avoid  the  recognition  of  ordinary 
income  under  section  1254.  the  selling 
or  exchanging  shareholder  must 
recognize  as  ordinary  income  under 
section  1254  the  amoimt  of  ordinary 
income  the  shareholder  would  have 
recognized  under  section  1254  (with 
respect  to  the  shares  sold  or  exchanged) 
had  the  S  corporation  sold  all  of  its 
natural  resource  recapture  property  the 
disposition  of  which  would  result  in 
ordinary  income  under  section  1254. 
Section  1.1254-4(c)(3)  Example  3  of  the 
proposed  regulations  illustrates  this 
exception,  "nie  proposed  regulations 
also  provide  rules  for  determining  an  S 
corporation  shareholder's  section  1254 
costs.  Generally,  an  S  corporation 
shareholder's  section  1254  costs  with 
respect  to  any  natural  resource 
recapture  property  held  by  the 
corporation  include  all  of  the 


shareholder's  section  1254  costs  with 
respect  to  the  property  while  in  the 
hands  of  the  S  corporation.  In  the  case 
of  a  person  (acquiring  shareholder)  who 
acquires  stock  bom  another 
shareholder,  the  proposed  regulations 
provide  that  the  acquiring  shareholder's 
section  1254  costs  are  zero  if  the 
acquiring  shareholder's  basis  for  the 
stock  transferred  is  determined  by 
reference  to  its  cost  (within  the  meaning 
of  section  1012)  or  by  reference  to  the 
fair  market  value  of  the  stock  on  the 
date  of  the  decedent's  death  or  on  the 
appUcable  date  provided  in  section 
2032  (relating  to  alternate  valuation 
date).  However,  an  acquiring 
shareholder's  section  1254  costs  include 
any  section  1254  costs  paid  or  incurred 
before  the  decedent's  death,  to  the 
extent  that  the  basis  of  the  stock  is 
reduced  under  section  1014(b)(9) 
(relating  to  adjustments  to  basis  if  the 
property  is  acquired  from  a  decedent 
prior  to  death).  For  stock  that  is 
acquired  in  a  transfer  that  is  a  gift,  in  a 
transfer  that  is  part  sale  or  exchange  and 
part  gift,  or  a  transfer  described  in 
section  1041.  the  acquiring  shareholder 
generally  acquires  the  section  1254  costs 
of  the  transferor  but  reduces  the  section 
1254  costs  by  the  amoimt  of  any  gain 
treated  as  ordinar^  income  under 
section  1254  by  the  transferor  on  the 
transfer. 

The  proposed  regulations  provide 
rules  for  applying  section  1254  to  the 
shareholders  of  an  S  corporation  that 
incurred  section  1254  costs  while  it  was 
a  C  corporation  (former  C  corporation). 
In  the  case  of  a  C  corporation  that  holds 
natural  resource  recapture  property  and 
that  elects  to  be  an  S  corporation,  each 
shareholdei''s  section  1254  costs  as  of 
the  beginning  of  the  corporation's  first 
taxable  year  as  an  S  corporation  include 
a  pro  rata  share  of  the  section  1254  costs 
of  the  corporation  as  of  the  close  of  the 
last  taxable  year  that  the  corporation 
was  a  C  corporation. 

The  pro]>osed  regulations  also  provide 
rules  for  applying  section  1254  to  a 
corporation  that  holds  natural  resource 
recapture  property  after  the  termination 
of  its  S  corporation  election  (former  S 
corporation).  In  the  case  of  an  S 
corporation  that  becomes  a  C 
corporation,  the  C  corporation's  section 
1254  costs  with  respect  to  any  natural 
resource  recapture  property  held  by  the 
corporation  as  of  the  beginning  of  the 
corporation's  first  taxable  year  as  a  C 
corporation  include  the  sum  of  its 
shareholders'  section  1254  costs  with 
respect  to  the  property  as  of  the  close  of 
the  last  taxable  year  for  which  the 
corporation  was  an  S  corporation.  In  the 
case  of  an  S  termination  year  as  defined 
in  section  1362(e)(4),  the  shareholders' 


section  1254  costs  are  determined  as  of 
the  close  of  the  S  short  year  as  defined 
in  section  1362(e)(1)(A). 

Because  certain  transactions  will 
change  the  allocation  to  the 
shareholders  of  gain  or  amount  realized 
from  the  natural  resource  recapture 
property  if  the  S  corporation  msposes  of 
it  subsequent  to  these  transactions,  the 
proposed  regulations  require  that 
section  1254  costs  be  reallocated  to 
reflect  the  effects  of  these  transactions. 
Transactions  requiring  reallocation  of 
the  section  1254  costs  are  transactions 
involving  the  issuance  of  stock  by  an  S 
corporation  in  a  recnganization  or 
otherwise,  and  transfers  of  natural 
resource  recapture  property  to  the  S 
corporation  in  exchange  for  stock  of  the 
S  corporation  (for  example,  in  a  section 
351  transaction  or  in  a  reorganization). 

The  rules  for  former  S  corporations 
and  the  rules  for  allocating  section  1254 
costs  upon  certain  transfers  require  the 
S  corporation  to  determine  the  aggregate 
of  its  shareholders'  section  1254  costs. 
The  proposed  regulations  provide  rules 
for  the  S  corporation  to  apply  in 
determining  a  shareholder's  section 
1254  costs  with  respect  to  natural 
resource  recapture  property  held  by  the 
S  corporation.  In  general,  the  S 
corporation  may  determine  a 
shareholder's  section  1254  costs  by 
using  written  data  provided  by  the 
shareholder  or  by  applying  certain 
assumptions. 

These  regulations  are  proposed  to 
apply  to  dispositions  of  natural  resource 
recapture  property  by  an  S  corporation 
(and  a  former  S  corporation]  and 
dispositions  of  S  corporation  stock 
occurring  after  publication  of  these 
regulations  as  final  regulations  in  the 
Federal  Register. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  an  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copjring.  A  pubUc  hearing  will  be 
held  upon  written  request  to  the 
Internal  Revenue  Service  by  any  person 
who  also  submits  written  comments.  If 
a  pubUc  hearing  is  held,  notice  of  the 
time  and  place  will  be  pubUshed  in  the 
Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
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553(b)  of  the  Admihistrative  Procedure 
Act  (5  U.S.C  diaptwr  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these  ■ 
regulations,  and,  tfaterafore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  &e 
Internal  Revenue  Cbde.  this  notice  of 
propoeed  rulemakijig  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Ad|ninistration  for 
comment  on  its  impact  <m  small 
business. 

Oraftiiig  InfiMiiMtieii 

Hie  principal  auflior  of  these 
raguladosis  is  Jame#  A.  Quinn  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
IRS.  However,  othet  personnel  from  ^e 
IRS  and  Treasury  Department 
partidpated  in  theit  development 

List  of  Snb^cto  in  ^  CFR  Part  1 

Income  taxes.  Retorting  and 
recordkeeping  requirements. 

Propoeed  Amendments  to  the 
Regolatioiis 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  Tha  authority  citation 
for  part  1  continuesi  to  read  in  part  as 
follows: 

AnHwrity:  26  U.S.Ci  7805.  *  *  * 
Section  1.1254-4  alio  issued  under  26 
U.S.C  1254(b).  •  •  * 

Par.  2.  Section  1.1254-0  is  amended 
by  revising  the  entry  for  §  1.1254-4  to 
read  as  foUows: 


§1.1254-0 
1254 


T aMe  of  eonlanta  for  aection 


|1.1254^   Special  niiae  for  ScofporaUona 


(a)  In  general. 

(b)  Determinationi  of  gain  treated  as 
ordinary  income  under  section  1254 
up<Hi  a  disposition  of  nat\ual  resoiuce 
recapt\ire  property  by  an  S  corporation. 

(IJ  General  rule. 
(2)  Examples.       I 

(c)  Character  of  gain  recognized  by  a 
shareholder  upon  a  sale  or  exchange  of 
S  corporation  stock. 

(1)  General  rule,  j 

(2)  Exceptions.     ] 

(3)  Examples. 

(d)  Section  1254  oosts  of  a 
shareholder.  | 

(e)  Section  1254  qosts  of  an  acquiring 
shareholder  after  certain  acquisitions. 

(1)  Basis  determiiied  imder  section 
1012. 

(2)  Basis  determined  by  reason  of  the 
apphc^on  of  sectidD  1014(a). 


(3)  Basis  determined  by  reason  of  the 
application  of  section  1014(b)(9). 

(4)  Gifts  and  section  1041  transfers. 

(f)  Special  rules  for  former  S 
corporations  and  former  C  corporations. 

(1)  Section  1254  costs  of  an  S 
corporaticm  that  was  formerly  a  C 
corporation. 

(2)  Examples. 

(3)  Section  1254  costs  of  a  C 
corporation  that  was  formerly  an  S 
corporation. 

(g)  Detwmination  of  a  sharehcdder's 
section  1254  costs  up<m  certain  stock 
transactions. 

(1)  Issuance  of  stock. 

(2)  Natural  resource  recapture 
property  acquired  in  exchanse  for  stock. 

(3)  Treatment  of  nonvested  stock. 

(4)  Exception. 

(5)  Aggregate  of  S  corporation 
shareholders'  section  1254  costs  writh 
respect  to  natmal  resource  recapture 
property  held  by  the  S  corporation 

(6)  Examples. 

(h)  Effective  date. 

Par.  3.  Section  1.1254-4  is  amended 
by  adding  text  to  read  as  follows: 

f  1.1254-4    SpecM  rules  fofcSoorporatlona 
and  ttielf  shuaholdef  s. 

(a)  In  general.  This  faction  provides 
rules  for  applying  the  provisions  of 
section  1254  to  S  corporations  and  their 
shareholders  upon  the  disposition  by  an 
S  corporation  (or  a  former  S 
corporation)  of  natural  resource 
recapture  property  and  upon  the 
disposition  by  a  uiareholder  of  stock  of 
an  S  corporation  that  holds  natural 
resource  recapture  property. 

(b)  Determination  of  gain  treated  as 
ordinary  income  under  section  1254 
upon  a  disposition  of  natural  resource 
recapture  property  byanS 
corporation — (1)  General  rule.  Upon  a 
disposition  of  natural  resource  recapture 
property  by  an  S  corporation,  the 
amount  of  gain  treated  as  ordinary 
income  under  section  1254  is 
determined  at  the  shareholder  level. 
Each  shareholder  must  recognize  as 
ordinary  income  under  section  1254  the 
lesser  of— 

(i)  The  shareholder's  section  1254 
costs  with  respect  to  the  property 
disposed  of;  or 

(ii)  The  shareholder's  share  of  the 
amount,  if  any,  by  which  the  amoimt 
realized  on  the  sale,  exchange,  or 
involuntary  conversion,  or  ^e  fair 
market  value  of  the  property  upon  any 
other  disposition  (including  a 
distribution),  exceeds  the  adjusted  basis 
of  the  property. 

(2)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraph 
(b)(1)  of  this  section: 


Example  1.  Disposition  of  natural  resource 
recapture  property  other  than  oil  and  gas 
property.  A  and  B  are  equal  shareholders  in 
X,  an  S  corporation.  On  )anuary  1, 1995,  X 
acquires  for  S90,000  an  undeveloped  mineral 
property,  its  sole  property.  During  1995,  X 
expends  and  deducts  $100,000  in  developing 
the  property.  On  January  15, 1996,  X  sells  the 
property  for  $250,000  w^n  X's  basis  in  the 
property  is  $90,000.  Thus,  X  recognizes  gain 
of  $160,000  on  the  sale.  A  and  B's  share  of 
the  $160,000  gain  recognized  is  $80,000  eadL 
Each  shareholder  has  $50,000  of  section  1254 
costs  with  respect  to  the  property.  Under 
these  circumstances,  A  and  B  each  are 
required  to  recognize  $50,000  of  the  $80,000 
of  gain  on  the  sale  of  the  property  as  ordinary 
income  under  section  1254. 

Example  2.  Disposition  of  oil  and  gas 
propaty  the  adjusted  basis  of  which  is 
allocated  to  the  shareholders  under  section 
613McHlih  C  and  D  are  equal  shareholders 
in  Y,  an  S  corporation.  On  January  1, 1995, 
Y  acquires  for  $150,000  an  undeveloped  oil 
and  gas  property,  its  sole  property.  During 
1995,  Y  expnuia  in  developing  the  property 
$40,000  in  intangible  drilling  costs  which  it 
elect*  to  expense  under  section  263(c).  On 
January  IS,  1996,  Y  sells  the  property  for 
$200,000.  C  and  D's  share  of  the  $200,000 
amount  realized  on  the  sale  is  $100,000  each. 
C  and  D  each  have  a  basis  of  $75,000  in  the 
property  and  $20,000  of  section  1254  cosU 
with  respect  to  the  property.  Under  these 
circumstances,  C  and  D  each  are  required  to 
recognize  $20,000  of  the  $25,000  gain  on  the 
sale  of  the  property  as  ordinary  income  under 
section  1254. 

(c)  Character  of  gain  recognized  by  a 
shareholder  upon  a  sale  or  exchange  of 
S  corporation  stock — (1)  General  rule. 
Except  as  provided  in  paragraph  (c)(2) 
of  this  section,  if  an  S  corporation 
shareholder  recognizes  gain  upon  a  sale 
or  exchange  of  stock  in  Uie  S 
corporation  (determined  without  regard 
to  section  1254),  the  gain  is  treated  as 
ordinary  income  tmder  section  1254  to 
the  extent  of  the  shareholder's  section 
1254  costs  (with  respect  to  the  shares 
sold  or  exchanged). 

(2)  Exceptions — (i)  Gain  not 
attributable  to  section  1254  casta — (A) 
General  rule.  Paragraph  (c)(1)  of  this 
section  does  not  apply  to  any  portion  of 
the  gain  recognized  on  the  sale  or 
exchange  of  &e  stock  that  the  taxpayer 
establi^es  is  not  attributable  to  section 
1254  costs.  The  portion  of  the  gain 
recognized  that  is  not  attributable  to 
section  1254  costs  is  that  portion  of  the 
gain  recognized  that  exceeds  the  amount 
of  ordinary  income  that  the  shareholder 
would  have  recognized  under  section 
1254  (with  respect  to  the  shares  sold  or 
exchanged)  if,  immediately  prior  to  the 
sale  or  exchange  of  the  stock,  the 
corporation  had  sold  at  fair  maricet 
value  all  of  the  corporation's  property 
the  disfKJsition  of  which  would  result  in 
the  recognition  by  the  shareholder  of 
ordinary  income  under  section  1254. 


{B)  Substantiation.  To  establish  that  a 
portion  of  the  gain  recognized  is  not 
attributable  to  a  shareholder's  section 
1254  costs  so  as  to  qualify  for  the 
exception  contained  in  paragraph 
(c)(2)(i)(A)  of  this  section,  the 
shareholder  must  attach  to  the 
shar^older's  tax  return  a  statement 
detailing  the  shareholder's  share  of  the 
fair  market  value  and  basis,  and  the 
shareholder's  section  1254  costs,  for 
each  of  the  S  corporation's  natural 
resource  recaptiu«  properties  held 
immediately  before  the  sale  or  exchange 
of  stock. 

(ii)  Transactions  entered  into  as  part 
of  a  plan  to  avoid  recognition  of 
ordinary  income  under  section  1254.  In 
the  case  of  a  contribution  of  property 
prior  to  a  sale  or  exchange  of  stock 
purauant  to  a  plan  a  principal  purpose 
of  which  is  to  avoid  recognition  of 
ordinary  income  under  section  1254, 
paragraph  (c)(1)  of  this  section  does  not 
apply.  Instead,  the  amount  recognized 
as  ordinary  income  imder  section  1254 
is  the  amount  of  ordinary  income  the 
selling  or  exchanging  shareholder 
would  have  recognized  imder  section 
1254  (with  respect  to  the  shares  sold  or 
exchanged)  had  the  S  corporation  sold 
its  nati^  resource  recapture  property 
the  disposition  of  which  would  have 
resulted  in  the  recognition  of  ordinary 
income  imder  section  1254.  The  amoimt 
recognized  as  ordinary  income  under 
the  preceding  sentence  reduces  the 
amount  realized  on  the  sale  or  excdiange 
of  the  stock.  This  reduced  amount 
realized  is  used  in  determining  any  gain 
or  loss  on  the  sale  or  exchange. 

(3)  Examples.  The  following  exfmiples 
illustrate  the  provisions  of  this 
paragraph  (c): 

Example  1.  Application  of  general  rule 
upon  a  sale  ofS  corporation  stock.  C  and  D 
are  equal  shareholders  in  Y,  an  S  corporation. 
As  of  January  1, 1995,  Y  holds  two  mining 
properties:  Blackacre,  with  an  adjusted  basis 
of  $5,000  and  a  fair  market  value  of  535,000, 
and  Whiteacre,  with  an  adjusted  basis  of 
$20,000  and  a  £Edr  market  value  of  $15,000. 
Y  also  holds  securities  with  a  basis  of  $5,000 
and  a  foir  market  value  of  $10,000.  On 
January  1, 1995,  D  sells  50  percent  of  D's  Y 
stock  to  E  for  $15,000.  As  of  the  date  of  the 
sale,  D's  adjusted  basis  in  the  Y  stock  sold 
is  $7,500,  and  D  has  $18,000  of  section  1254 
costs  with  respect  to  Blackacre  and  $12,000 
of  section  1254  costs  with  respect  to 
Whiteacre.  Under  this  paragraph  (c),  the  gain 
recognized  by  D  upon  the  sale  of  Y  stock  is 
treated  as  ordinary  income  to  the  extent  of 
D's  section  1254  costs  with  respect  to  the 
stock  sold,  unless  D  establishes  that  a  portion 
of  such  excess  is  not  attributable  to  D's 
section  1254  costs.  However,  because  D 
would  recognize  $7,500  in  ordinary  income 
under  section  1254  with  respect  to  the  stock 
sold  if  Y  sold  Blackacre  (the  only  asset  the 
disposition  of  which  would^result  in 


ordinary  income  to  D  under  section  1254), 
the  $7,500  of  gain  recognized  by  D  upon  the 
sale  of  D's  Y  stock  is  attributable  to  D's 
section  1254  costs.  Therefore,  upon  the  sale 
of  stock  to  E,  D  recognizes  $7,500  of  ordinary 
income  under  this  paragraph  (c). 

Example  2.  Sale  ofS  corporation  stock 
where  gain  is  not  entirely  attributable  to 
section  1254  costs.  Assume  the  same  facts  as 
in  Example  1 ,  except  that  Blackacre  has  a  fair 
market  value  of  $25,000,  and  the  securities 
have  a  fair  market  value  of  $20,000. 
Immediately  prior  to  the  sale  of  stock  to  E, 
if  Y  had  sold  Blackacre  (its  only  asset  the 
disposition  of  which  would  result  in  the 
recognition  nf  ordinary  income  to  D  under 
section  1254),  D  would  recognize  $5,000  in 
ordinary  income  with  respect  to  the  stock 
sold  under  section  1254.  D  attaches  a 
statement  to  D's  tax  return  for  1995  detailing 
D's  share  of  the  fair  market  values  and  bases, 
and  D's  section  1254  costs  with  respect  to 
Blackacre  and  Whiteacre.  Therefore,  upon 
the  sale  of  stock  to  E,  of  the  $7,500  gain 
recognized  by  D,  $5,000  is  ordinary  income 
under  this  paragraph  (c). 

Examples.  Contribution  of  property  prior 
to  sale  ofS  corporation  stock  as  part  of  a 
plan  to  avoid  recognition  of  ordinary  income 
under  section  1254.  H  owns  all  of  the  stock 
of  Z,  an  S  corporaUon.  As  of  January  1, 1995, 
H  has  $3,000  of  section  1254  costs  with 
respect  to  property  P,  which  is  natural 
resource  recapture  property  and  Z's  only 
asset.  Property  P  has  an  adjusted  basis  of 
$5,000  and  a  fair  market  value  of  $8,000.  H 
has  a  basis  of  $5,000  in  Z  stock,  which  hai 
a  fair  market  value  of  $8,000.  On  January  1, 
1995,  H  contributes  securities  to  Z  whidi 
have  a  basis  of  $7,000  and  a  fair  market  value 
of  $4,000.  On  April  15, 1995,  H  sells  all  of 
the  Z  stock  to  J  for  $12,000.  On  that  date,  H's 
adjusted  basis  in  the  Z  stock  is  also  $12,000. 
Based  on  all  the  facts  and  circumstances,  the 
sale  of  stock  is  part  of  a  plan  (along  with  the 
contribution  by  H  of  the  securities  to  Z)  that 
has  a  principal  purpose  to  avoid  recognition 
of  ordinary  income  under  section  1254. 
Ck>nsequently,  under  paragraph  (c)(2)(ii)  of 
this  section,  H  must  recognize  $3,000  as 
ordinary  income  under  section  1254,  the 
amoimt  of  ordinary  income  that  H  would 
recognize  as  ordinary  income  under  section 
1254  if  property  P  were  sold  at  fair  market 
value.  In  addition,  H  reduces  the  amount 
realized  on  the  sale  of  the  stock  ($12,000)  by 
$3,000.  As  a  result,  H  also  recognizes  a 
$3,000  capital  loss  on  the  sale  of  the  stock 
($9,000  amount  realized  less  $12,000 
adjusted  basis). 

(d)  Section  1254  costs  of  a 
shareholder.  An  S  corporation 
shareholder's  section  1254  costs  with 
respect  to  any  natural  resource 
recapture  property  held  by  the 
corporation  include  all  of  the 
shareholder's  section  1254  costs  with 
respect  to  the  property  in  the  hands  of 
the  S  corporation.  See  §  1.1254-l(b)(l) 
for  the  definition  of  section  1254  costs. 

(e)  Section  1254  costs  of  an  acquiring 
shareholder  after  certain  acquisitions — 
(1)  Basis  determined  under  section 
1012.  U  stock  in  an  S  corporation  that 


holds  natural  resource  recapture 
property  is  acquired  and  the  acquiring 
shareholder's  basis  for  the  stock  is 
determined  solely  by  reference  to  its 
cost  (within  the  meaning  of  section 
1012),  the  amount  of  section  1254  costs 
with  respect  to  the  property  held  by  the 
corporation  in  the  acquiring 
shareholder's  hands  is  zero  on  the 
acquisition  date. 

(2)  Basis  determined  by  reason  of  the 
application  of  section  1014(a).  If  stock 
in  an  S  corporation  that  holds  natural 
resource  recapture  property  is  acquired 
from  a  decedent  and  the  acquiring 
shareholder's  basis  is  determined,  by 
reason  of  the  application  of  section 
1014(a),  solely  by  reference  to  the  fair 
market  value  of  the  stock  on  the  date  of 
the  decedent's  death  or  on  the 
applicable  date  provided  in  section 
2032  (relating  to  alternate  valuation 
date),  the  amount  of  section  1254  costs 
with  respect  to  the  property  held  by  the 
corporation  in  the  acquiring 
shareholder's  hands  is  zero  on  the 
acquisition  date. 

(3)  Basis  determined  by  reason  of  the 
application  of  section  1014(b)l9).  If 
stock  in  an  S  corporation  that  holds 
natural  resource  recapture  projwrty  is 
acquired  before  the  death  of  the 
decedent,  the  amount  of  section  1254 
costs  with  respect  to  the  property  held 
by  the  corporation  in  the  acquiring 
shareholder's  hands  includes  the 
amount,  if  any,  of  the  section  1254  costs 
deducted  by  the  acquiring  shareholder 
before  the  decedent's  death,  to  the 
extent  that  the  basis  of  the  stock 
(determined  under  section  1014(a))  is 
required  to  be  reduced  under  section 
1014(b)(9)  (relating  to  adjustments  to 
basis  when  the  property  is  acquired 
before  the  death  of  the  decedent). 

(4)  Gifts  and  section  1041  transfers.  If 
stock  is  acquired  in  a  transfer  that  is  a 
gift,  in  a  transfer  that  is  a  part  sale  or. 
exchange  and  part  gift,  or  in  a  transfer 
that  is  described  in  section  1041(a),  the 
amount  of  section  1254  costs  with 
respect  to  the  property  held  by  the 
corporation  in  the  acquiring 
shareholder's  hands  immediately  after 
the  transfer  is  an  amount  equal  to — 

(i)  The  amount  of  section  1254  costs 
with  respect  to  the  property  held  by  the 
corporation  in  the  hands  of  the 
transferor  inunediately  before  the 
transfer;  minus 

(ii)  The  amount  of  any  gain 
recognized  as  ordinary  income  under 
section  1254  by  the  transferor  upon  the 
transfer. 

(f)  Special  rules  for  former  S 
corporations  and  former  C 
corporations — (1)  Section  1254  costs  of 
an  S  corporation  that  was  formerly  a  C 
corporation.  In  the  case  of  a  C 
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corporatioa  that  holds  natural  resource 
recapture  propevty  and  that  elects  to  be 
an  S  corporatiQD,  4ach  shareholder's 
sactiaa  1254  ooatsias  of  the  beginning  of 
the  corporation's  first  taxable  year  as  an 
S  CQfpocation  include  a  pro  rata  share 
of  the  sectiiHi  1254  costs  of  the 
corporation  as  of  tne  dose  of  the  last 
taxable  year  that  t|e  corporation  was  a 
C  corporation. 

(2)  Examples.  Tke  following  examples 
illustrate  the  application  of  the 
provisiois  of  paragraph  (f)(1)  of  this 
section:  J 

Example  i.  Sale  of  natural  resource 
recapture  property  Wd  by  an  S  corporation 
that  was  formerly  a  C  corpomtion—(\)  Y  is 
a  C  caqxiftion  that  fleets  to  be  an  S 
oofpontion  effsctive  January  1, 1996.  On  that 
date,  Y  owns  Oil  Well,  which  is  natural 
resource  recapture  pfopeity  and  a  capital 
asset  Y  has  section  1254  costs  of  $20,000  as 
of  the  close  of  the  la^  taxable  year  that  it  was 
a  C  cofpontion.  On  January  1, 1996.  Oil  Well 
has  a  value  of  S200.ab0  and  a  besis  of 
SIOO.OOO.  Thus,  under  section  1374,  Y's  net 
unrealized  built-in  g|in  is  SIOO.OOO.  Also  on 
that  date,  Y's  basis  id  Oil  Well  is  allocated 
to  A.  Y's  sole  sharehelder,  under  section 
613A(c)(ll)  and  the  lection  1254  costs  are 
allocated  to  A  under  g  1.12S4-4(f)(l).  In 
addition,  A  has  a  basis  in  A's  Y  stock  of 
S100,000. 

(ii)  On  November  1 1996.  Y  sells  OU  WeU 
ka  $250,000.  During  1996.  Y  has  taxable 
income  greater  than  $100,000.  and  no  other 
transactions  or  items  treated  as  recognixed 
built-in  gain  or  loss.  Under  section  1374,  Y 
has  net  recognized  b«ilt-in  gain  of  $100,000. 
Assiiming  a  tax  rate  (tf  35  percent  on  capital 
gain,  Y  has  a  tax  of  $)5,000  under  section 
1374.  The  tax  of  $354X»  is  treated  as  a 
capital  loss  under  se^on  1366(0(2).  A  has  a 
realized  gain  on  the  sale  of  $150,000 
($250,000  minus  $100,000)  of  which  $20,000 
is  recognized  as  ordinary  income  under 
section  1254,  and  $130,000  is  recognized  as 
capital  gain.  Consequently,  A  recognizes 
ordinary  income  of  $20,000  and  net  capital 
gain  of  $95,000  ($130,000  minus  $35,000)  on 
the  sale.  J 

Example  2.  Sale  of  stock  followed  by  sale 
of  natural  resource  recapture  property  held 
by  an  S  corporation  that  was  formerly  a  C 
corporation — (i)  Assume  the  same  facts  as  in 
Example  l(i).  On  NoTember  1, 1996,  A  sells 
all  of  As  Y  stock  to  P  for  $250,000.  A  has 
a  realized  gain  on  th4  sale  of  $150,000 
($250,000  minus  $100,000)  of  which  $20,000 
is  recognized  as  ordiaary  income  under 
section  1254,  and  $1)0,000  is  recognized  as 
capital  gain. 

(ii)  On  November  2, 1996.  Y  sells  Oil  Well 
for  $250,000.  During  1996.  Y  has  taxable 
income  greater  than  $100,000,  and  no  other 
transactions  or  items  treated  as  recognized 
built-in  gain  or  loss.  Under  section  1374,  Y 
has  net  recognized  built-in  gain  of  $100,000. 
Assximing  a  tax  rate  of  35  percent  on  capital 
gain,  Y  has  a  tax  of  $$5,000  under  section 
1374.  The  tax  of  $35,000  is  treated  as  a 
capital  loss  under  section  1366(fK2).  P  has  a 
realized  gain  on  the  ii^le  of  $150,000 
($250,000  minus  $100,000),  which  is 
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recognized  as  capital  gain.  Consequently,  P 
recognizBS  net  capital  gain  of  $115,000 
($150,000  minus  $35,000)  on  the  sale. 

(3)  Section  1254  costs  ofaC 
corporation  that  was  formerly  an  S 
corporation.  In  the  case  of  an  S 
corporaticm  that  becomes  a  C 
corporation,  the  C  corporatitHi's  section 
1254  costs  with  respect  to  any  natural 
resource  recapture  pn^rty  held  by  the 
corporation  as  of  the  beginning  of  the 
corporation's  first  taxable  year  as  a  C 
corporation  include  the  sum  of  its 
shareholders'  section  1254  costs  with 
respect  to  the  property  as  of  the  close  of 
the  last  taxable  year  that  the  corporation 
was  an  S  corporation.  In  the  case  of  an 
S  termination  year  as  defined  in  section 
1362(e)(4),  the  shareholders'  section 
1254  costs  are  determined  as  of  the 
close  of  the  S  short  year  as  defined  in 
section  1362(e)(1)(A).  See  paragraph 
(g)(5)  of  this  section  for  rules  on 
detennining  the  aggregate  amount  of  the 
shareholders'  section  1254  costs. 

(g)  Determination  of  a  shareholder's 
section  1254  costs  upon  certain  stock 
transactions — (1)  Issuance  of  stock. 
Upon  an  isstiance  of  stock  (whether 
such  stock  is  newly-issued  or  had  been 
held  as  treasury  stock)  by  an  S 
corporation  in  a  reorganization  or 
otherwise — 

(i)  Each  recipient  of  shares  must  be 
allocated  a  pro  rata  share  (determined 
solely  with  respect  to  the  shares  issued 
in  the  transaction)  of  the  aggregate  of  the 
S  corporation  shareholders'  section 
1254  costs  with  respect  to  natural 
resource  recapture  property  held  by  the 
S  corporation  immediately  before  the 
issuance  (as  determined  pursuant  to 
paragraph  (g)(5)  of  this  section);  and 

(ii)  Each  pre-existing  shareholder 
must  reduce  his  or  her  section  1254 
costs  with  respect  to  natural  resource 
recapture  property  held  by  the  S 
corporation  immediately  before  the 
issuance  by  an  amoimt  equal  to  the  pre- 
existing shareholder's  section  1254  costs 
immediately  before  the  issuance 
multiplied  by  the  percentage  of  stock  of 
the  corporation  issued  in  the 
transaction. 

(2)  Natural  resource  recapture 
property  acquired  in  exchange  for  stock. 
If  natural  resource  recapture  property  is 
transferred  to  an  S  corporation  in 
exchange  for  stock  of  the  S  corporation 
(for  example,  in  a  section  351 
transaction,  or  in  a  reorganization 
described  in  section  368).  the  S 
corporation  must  allocate  to  its 
shareholders  a  pro  rata  share  of  the  S 
corporation's  section  1254  costs  with 
respect  to  the  property  immediately 
after  the  transaction  (as  determined 
under  §  1.1254-3(b)(l)). 


(3)  Treatment  ofnonvested  stock. 
SXodk.  issued  in  connection  with  the 
performance  of  services  that  is 
substantially  nonvested  (within  the 
meaning  of  §  1.83-3(b))  is  treated  as 
issued  for  ptirposes  of  this  section  at  the 
first  time  it  is  treated  as  outstanding 
stock  of  the  S  corporation  for  ptirposes 
of  section  1361. 

(4)  Exception.  Paragrqih  ^)(1)  of  this 
section  does  not  apply  to  stock  issued 
in  exchange  fat  stock  of  the  same  S 
corporation  (as  for  example,  in  a 
recapitalization  described  in  section 
368(a)(1)(E)). 

(5)  Aggregate  ofS  corporation 
shareholders'  section  1254  costs  with 
respect  to  natural  resource  recapture 
property  held  by  the  S  corporation— (i) 
In  general.  The  aggregate  of  S 
corporation  shareholders'  section  1254 
costs  is  equal  to  the  siun  of  each 
shareholder's  section  1254  costs.  The  S 
corporation  must  determine  each 
shareholder's  section  1254  costs  under 
either  paragraph  (g)(5)(i)(A)  (written 
data)  or  paragraph  (g)(5)(i)(B) 
(assumptions)  of  this  section.  The  S 
corporation  may  determine  the  section 
1254  costs  of  some  shareholders  under 
paragraph  (g)(5)(i)(A)  of  this  section  and 
of  othere  imder  paragraph  (g)(5)(i)(B)  of 
this  section. 

(A)  Written  data.  An  S  corporation 
may  determine  a  shareholder's  section 
1254  costs  by  using  written  data 
provided  by  a  shareholder  showing  the 
shareholder's  section  1254  costs  with 
respect  to  natural  resource  recapttue 
property  held  by  the  S  corporation 
imless  tiie  S  corporation  knows  or  has 
reason  to  know  that  the  written  data  is 
inacciuate.  If  an  S  corporation  does  not 
receive  writien  data  upon  which  it  may 
rely,  the  S  corporation  must  use  the 
assiunptions  provided  in  paragraph 
(g)(5)(i)(B)  of  this  section  in  determining 
a  shareholder's  section  1254  costs. 

(B)  Assumptions.  An  S  corporation 
that  does  not  use  written  data  pursuant 
to  paragraph  (g)(5)(i](A)  of  this  section 
to  determine  a  shareholder's  section 
1254  costs  must  use  the  following 
assumptions  to  determine  the 
shareholder's  section  1254  costs. 

[1]  The  shareholder  deducted  his  or 
her  share  of  the  amoimt  of  deductions 
imder  sections  263(c),  616,  and  617  in 
the  first  year  in  which  the  shareholder 
could  claim  a  deduction  for  such 
amotmts,  unless  in  the  case  of 
expenditures  imder  sections  263(c)  or 
616  the  S  corporation  elected  to 
capitahze  such  amounts; 

{2)  The  shareholder  was  not  subject  to 
the  following  limitations  with  respect  to 
the  shar^older's  depletion  allowance 
imder  section  611,  except  to  the  extent 
a  limitation  applied  at  the  corporate 


level:  the  taxable  income  limitation  of 
section  613(a);  the  depletable  quantity 
limitations  of  section  613A(c):  or  the 
limitations  of  sections  613A(d)(2),  (3). 
and  (4)  (exclusion  of  retailera  and 
refiners). 

(6)  Examples.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (g): 

Example  1.  Transfer  of  natural  resource 
recapture  property  toanS  corporation  in  a 
section  351  transaction.  As  of  January  1, 
1996,  A  owns  all  the  stock  (20  shares)  in  X, 
an  S  corporation.  X  holds  property  that  is  not 
natural  resource  recapture  property  that  has 
a  fair  market  value  of  $2,000  and  an  adjusted 
basis  of  $2,000.  On  January  1, 1996,  B 
transfers  natural  resource  recapture  property. 
Property  P,  to  X  in  exchange  for  80  shares  of 
X  stock  in  a  transaction  that  qualifies  under 
section  351.  Property  P  has  a  fair  market 
value  of  $8,000  and  an  adjusted  basis  of 
$5,000.  Pursuant  to  section  351,  B  does  not 
recognize  gain  on  the  transaction. 
Immediately  prior  to  the  transaction,  B's 
section  1254  costs  with  respect  to  Property  P 
equaled  $6,000.  Under  §  1.1254-2(c)(l].  B 
does  not  recognize  any  gain  under  section 
1254  on  the  section  351  transaction  and, 
under  $  1.1254-3(bUl),  X's  section  1254  cosU 
with  respect  to  Property  P  immediately  after 
the  contribution  equal  $6,000.  Under 
paragraph  (g)(2)  of  this  section,  each 
shareholder  is  allocated  a  pro  rata  share  of 
X's  section  1254  costs.  The  pro  rata  share  of 
X's  section  1254  costs  that  is  allocated  to  A 
equals  $1,200  (20  percent  interest  in  X 
multiplied  by  X's  $6,000  of  section  1254 
costs).  The  pro  rata  share  of  X's  section  1254 
costs  that  is  allocated  to  B  equals  $4,800  (80 
percent  interest  in  X  multiplied  by  X's  $6,000 
of  section  1254  costs). 

Example  2.  Contribution  of  money  in 
exchange  for  stock  of  an  S  corporation 
holding  natural  resource  recapture  property. 
As  of  January  1, 1996.  A  and  B  each  own  50 
percent  of  the  stock  (50  shares  each)  in  X,  an 
S  corporation.  X  holds  natural  resource 
recapture  property.  Property  P,  which  has  a 
fair  market  value  of  $20,000  and  an  adjusted 
basis  of  $14,000.  A's  and  B's  section  1254 
cosU  with  respect  to  Property  P  are  $4,000 
and  $1,500,  respectively.  On  January  1, 1996, 
C  contributes  $20,000  to  X  in  exchange  for 
100  shares  of  X's  stock.  Under  paragraph 
(g)(l)(i)  of  this  section,  X  must  allocate  to  C 
a  pro  rata  share  of  its  shareholders'  section 
1254  costs.  Using  the  assimiptions  set  forth 
in  paragraph  (g)(S)(i)(B)  of  this  section,  X 
determines  that  A's  section  1254  costs  with 
respect  to  natural  resource  recapture  property 
held  by  X  equal  $4,500.  Using  written  data 
provided  by  B,  X  determines  that  B's  section 
1254  costs  with  respect  to  Property  P  equal 
$1,500.  Thus,  the  aggregate  of  X's 
shareholders'  section  1254  costs  equals 
$6,000.  C's  pro  rata  share  of  the  $6,000  of 
section  1254  costs  equals  $3,000  (C's  50 
percent  interest  in  X  multiplied  by  $6,000). 
Under  paragraph  (g)(l)(ii)  of  this  section,  A's 
section  1254  costs  are  reduced  by  $2,000  (A's 
actual  section  1254  costs  ($4,000)  multiplied 
by  50  percent).  B's  section  1254  costs  are 
reduced  by  $750  (B's  actual  section  1254 
costs  ($1,500)  multiplied  by  50  percent). 


Example  3.  Merger  involving  an  S 
corporation  that  holds  natural  resource 
recapture  property.  X,  an  S  corporatism  with 
one  shareholder,  A,  holds  as  its  sole  asset 
natural  resource  recapture  property  that  has 
a  fair  market  value  of  $120,000  and  an 
adjusted  basis  of  $40,000.  A  has  section  1254 
costs  with  respect  to  the  property  of  $60,000. 
For  valid  business  reasons,  X  merges  into  Y, 
an  S  corporation  with  one  shareholder,  B,  in 
a  reorganization  described  in  section 
368(a)(lMA).  Y  holds  property  that  is  not 
natural  resource  recapture  property  that  has 
a  fail  market  value  of  $120,000  and  basis  of 
$120,000.  Under  paragraph  (c)  of  this  section, 
A  does  not  recognize  ordinary  income  under 
section  1254  upon  the  exchange  of  stock  in 
the  merger  because  A  did  not  otherwise 
recognize  gain  on  the  merger.  Under 
paragraph  (g)(2)  of  this  section,  Y  must 
allocate  to  A  and  B  a  pro  rata  share  of  its 
$60,000  of  section  1254  costs.  Thus,  A  and 
B  are  each  allocated  $30,000  of  section  1254 
costs  (50  percent  interest  in  X,  each, 
multiplied  by  $60,000). 

(h)  Effective  date.  This  section  appUes 
to  dispositions  of  natural  resource 
recapture  property  by  an  S  corporation 
(and  a  former  S  corporation)  and 
dispositions  of  S  corporation  stock 
occurring  after  pubUcation  of  these 
regulations  as  final  regulations  in  the 
Federal  Register. 
Margaret  Mifaier  Richardson, 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  95-30832  Filed  12-20-95;  8:45  am) 
BILUNQ  COOE  4SMMI1-U 


26CFRPart31 

[IA-33-05] 
RIN  1545-nAT77 

Effective  Date  of  Temporary  Backup 
Withholding  Regulations 

AOEttCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  effective  date 
of  the  Temporary  Employment  Tax 
Regulations  under  the  Interest  and 
Dividend  Tax  CompUance  Act  of  1983, 
relating  to  backup  withholding, 
statement  mailing  requirements,  and 
due  diligence.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations. 
DATES:  Written  comments  and  requests 
for  a  pubUc  hearing  must  be  received  by 
March  20, 1996. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (IA-33-95),  room 
5228,  Internal  Revenue  Service,  POB 


7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  deUvered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:R  (IA-33-95), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Renay 
France,  (202)  622-4910;  concerning 
submissions,  Michael  Slaughter,  (202) 
622-7190  (not  toll-free  numbera), 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the 
Temporary  Employment  Tax 
Regulations  under  the  Interest  and 
Dividend  Tax  Compliance  Act  of  1983 
(26  CFR  part  35a).  The  temporary 
regulations  contain  rules  relating  to  the 
effective  date  of  §§  35a.9999-l. 
35a.9999-2,  35a.9999-3,  35a.9999-3A, 
35a.9999-4T.  and  35a.9999-5. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  FlexibiUty 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requesto  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  pubUc  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
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place  for  the  heariag  will  be  published 
in  the  Federal  RegMar. 

Drafliiig  InfonnatiDn 

TIm  priix:ipal  atithor  of  the 
regulations  is  Ren^y  France,  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting),  iRS.  However,  other 
personnel  from  IRS  and  Treasury 
Department  particmated  in  their 
development.        f 

List  of  Subjects  in  {8  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensioni,  Railroad  retirement. 
Reporting  and  recdrdkaeping 
requirements,  Sodtal  security. 
Unemployment  ctonpensation. 

Fropoaad  Amendi^ents  to  the 
le8.Utio.»  L 

Accordingly,  26  CFR  part  31  is 
proposed  to  be  amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  MCOME  TAX  AT 
SOURCE  ! 

Paragraph  1.  Th0  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Anthority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  31.9999-0  is  added  to 
read  as  follows: 


f31JM9-0    Effsctifei 

[The  text  of  this  proposed  section  is 
the  same  as  the  te^a  of  §  35a.9999-0T 
published  elsewhere  is  this  issue  of  the 
Federal  Ragisterl. 
Mvguat  KOIdv  RkMniaoD. 
Commissioner  of  Internal  Revenue. 
(FR  Doc  95-30734  Ffled  12-20-95;  8:45  am] 
sauNB  coos  4S3e-oi-ui 

I 

DEPARTMENT  OFTHE  INTERIOR 

Office  of  Surface  Mining  Reclamatfon 
and  Enforcement  \ 

30CFRPart936 
{8PAT8  No.  OK-Oislf OR] 

OMahoma  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportimity  for  public 

hearing.  ! 

summary:  OSM  is  Announcing  receipt  of 
a  proposed  amendiient  to  the  Oklahoma 
abandoned  mine  lapd  reclamation  plan 
(hereinafter  referred  to  as  the 
"Oklahoma  plan")  under  the  Surface 


Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  pertains  to  abandoned  mine 
land  reclamation  (AMLR)  goals  and 
obfectives,  project  ranking  and 
selection,  coordination  between 
reclamation  agencies,  reclamation  on 
private  land,  eligible  lands  and  waters, 
public  participation,  agency 
administrative  and  management 
structure,  reclamation  set-aside  trust 
funds,  contractor  eUgibiUty 
requirements,  and  add  mine  drainage 
projects.  The  amendment  is  intendcNd  to 
bring  the  Oklahoma  AMLR  Program  into 
compliance  with  Federal  AMLR 
regulations.  It  will  aUow  the  Oklahoma 
Conservation  Commission  to  participate 
in  AMLR  activities  authorized  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  and  the  Energy  Policy  Act  of  1992. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.s.t.,  January  22, 
1996.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  16, 1996.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m.,  c.s.t.,  on  January  5. 1996. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Jack  R 
Carson.  Acting  Director,  Tulsa  Field 
Office  at  the  address  listed  below. 

Copies  of  the  Oklahoma  plan,  the 
proposed  amendment,  a  listing  of  any 
scheduled  pubUc  hearings*  and  all 
written  comments  received  in  response 
to  this  dociunent  will  be  available  for 

Eublic  review  at  the  addresses  listed 
slow  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 

Jack  R.  Carson,  Acting  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430. 

Oklahoma  Conservation  Commission. 
2800  N.  Lincohi  Blvd.,  Suite  160, 
Oklahoma  Qty,  Oklahoma  73105- 
4210.  Telephone:  (405)  521-2384. 

FOR  FURTHER  INFORMATKJN  CONTACT:  Jack 
R  Carson.  Acting  Director,  Tulsa  Field 
Office,  Telephone:  (918)  581-6430. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background  on  the  Oklahoma  Plan 

On  January  21. 1982,  the  Secretary  of 
the  Interior  approved  the  Oklahoma 
plan.  Background  information  on  the 
Oklahoma  plan,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  approval  of  the  plan 


can  be  found  in  the  January  21, 1982, 
Federal  Register  (47  FR  2989). 

n.  DescriptioB  of  the  Propoeed 
Amendment 

By  letter  dated  November  13, 1995 
(Administrative  Record  No.  OAML-63), 
Oklahoma  submitted  a  proposed 
amendment  to  its  AMLR  plan  piusuant 
to  SMCRA.  Oklahoma  submitted  the 
proposed  amendment  in  response  to  a 
September  26, 1994,  letter  from  OSM  ' 
(Administrative  Record  No.  OAMLr^S), 
in  accordance  with  30  CFR  884.15(d), 
concerning  revisions  to  the  AML 
regulations  at  30  CFR  Chapter  Vn, 
Subchapter  R  (59  FR  28136,  May  31. 
1994). 

Oklahoma  proposes  to  amend  its 
administrative  rules  at  OAC  155:15. 
Oklahoma  Abandoned  Mine  Land 
Program.  Oklahoma  proposes  to  amend 
its  Reclamation  Plan  at  sections 
884.13(c)l,  Goals  and  Objectives; 
884.13(c)2,  Project  Ranking  and 
Selection;  884.13(c)3,  Interagency 
Coordination;  884.13(c)5,  Eligible  Lands 
and  Waters;  884.13(c)7,  PubUc 
Participation;  and  884.13(d)l, 
Administrative  and  Management 
Structiue. 

(1)  OAC  155:15.  Oklahoma  Abandoned 
Mine  Land  Reclamation  Prognun  Rules 

Subsection  1-2,  is  revised  to  clarify 
definitions  used  later  in  the  rules. 
Subsection  1-3,  subpart  (4)  is  added  to 
require  that  contracts  for  AML  projects 
only  be  awarded  to  successful  bidders 
who  are  determined  eUgible  to  receive 
funds  by  using  OSM's  AppUcant 
Violator  System.  Subsection  1-3  is 
revised  to  ensure  that  certain  coal  mine 
sites  damaged  and  abandoned  after 
August  3, 1977,  are  ehgible  for 
reclamation  funding  if  the  mining  (1) 
took  place  diuing  the  interim  program 
or  (2)  ended  on  or  before  November  5, 
1990,  and  the  surety  for  the  mining 
company  became  insolvent  during  that 
period.  Changes  to  Subsection  1-6 
revise  the  objectives  of  reclamation 
project  funding  and  the  priority  of  those 
objectives.  Objectives  (4),  Research  and 
Demonstration,  and  (7),  Construction  of 
Public  Facilities,  are  eliminated.  The 
priority  of  order  of  the  other  objectives 
remains  unchanged.  Subsection  1-14  is 
added  to  allow  for  the  construction, 
repair  or  enhancement  of  fadUties 
related  to  water  supplies  where  such 
supplies  have  been  adversely  affected 
by  coal  mining  practices.  Subsection  1- 
15  adds  requirements  for  the 
establishment  of  special  trust  accoimts 
that  will  provide  for  coal  reclamation 
after  September  30, 1995.  Once 
established,  Oklahoma  may  then  set 
aside  10%  of  its  annual  grant  funding 


for  this  use.  Subsection  1-16  authorizes 
Oklahoma  to  receive  and  retain  funds 
for  Add  Mine  Drainage  I^ograms 
without  regard  to  normal  time 
limitations  and  establishes  requirements 
for  expenditure  of  granted  funds. 

(2)  Section  884.13(c)l  Goals  and 
Objectives 

This  section  is  revised  to  eliminate 
goal  4  (Research  and  Demonstration) 
and  goal  7  (Construction  of  Public 
Facihties).  The  remaining  goals  and 
their  priorities  are  unchanged. 

(3)  Section  884.13(c)(2)  Inject  Ranking 
and  Selection 

A  new  sentence  is  added  that  (1) 
requires  public  notices  to  be  published 
during  the  project  selection  process  and 
(2)  outlines  requirements  for  public 
meetings  and  pubUc  comment  during 
the  selection  process.  The  "Project 
Selection  Matrix"  is  completely  revised 
and  Table  3  which  outlines  the  project 
selection  dedsion  process  is  changed  to 
place  the  general  pubUc  into  the  projed 
screening  process. 

(4)  Section  884.13(c)(3)  Coordination  of 
Reclamation  Work  Between  the  State, 
the  Soil  Conservation  Service  and  Other 
Reclamation  Agencies 

This  section  revises  the  description  of 
the  State  Reclamation  Committee  and  its 
role  in  the  reclamation  program. 

(5)  Section  884.13(cX5)  Policies  and 
Procedures  for  Reclamation  on  Private 
Land 

The  subsecticm  "EUgible  Lands  and 
Water"  is  revised  to  add  eUgibiUty  for 
Interim  Program  and  certain  Insolvent 
Surety  sites. 

(6)  Section  884.13(c)(7)  Public 
Participation  Policies 

The  pubUc  partidpation  poUdes  are 
revised  to  increase  public  input  into  the 
beginning  of  the  projed  selection 
process. 

(7)  Section  884.13(d)(1)  Administrative 
and  Management  Structure 

Figure  7,  which  depicts  the 
organizational  strudiue  of  the 
OUahoma  Conservation  Commission,  is 
revised  to  relied  the  current 
organization.  The  list  of  state  agencies 
which  may  be  involved  in  the 
reclamation  program  is  changed  to 
refled  current  program  operational 
practices.  Figiue  8,  Oklahoma  Executive 
Branch  Organizational  Chart,  has  been 
deleted. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.15(a),  OSM  is  seeking 


comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
884.14.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Oklahoma  plan. 

Written  Comments 

Written  comments  should  be  spedfic, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contad  the  person  Usted 
imder  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  c.s.t.,  on  January 
5, 1996.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greaUy  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
offidals  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  sp»dfied  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  spedal  accommodation  to 
attend  a  pubtic  hearing  should  contad 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  Usted  under  FOR  FURTHER 
INFORMATION  CONTACT.  AU  such  meetings 
wiU  be  open  to  the  pubUc  and,  if 
possible,  notices  of  meetings  wiU  be 
posted  at  the  locations  Usted  imder 
ADDRESSES.  A  written  summary  of  each 


meeting  wiU  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (0MB)  imder  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conduded  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  aUowed 
by  law,  this  rule  meets  the  appUcable 
standarHf  of  subsect  oni  (()  and  (b)  of 
that  seculon.  However,  these  standards 
are  not  appUcable  to  the  adual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 
and  promulgated  by  a  specific  State  or 
Tribe,  not  by  OSM.  Etedsions  on 
proposed  abandoned  mine  land 
redamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Tide  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  AND  30  CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impad  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  or  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categoricaUy 
excluded  from  compUance  with  the 
National  Environmental  PoUcy  Ad  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  coUection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impad  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Ad  (5 
U.S.C.  601  et  seq.).  The  submittal  which 
is  the  subjed  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regxilations  would  not  have  a 
significant  economic  effed  upon  a 
substantial  number  of  smaU  entities. 
Accordingly,  this  rule  wiU  ensiu«  that 
existing  requirements  previously 
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pitHuulgated  by  OSM  ivill  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  correspcmdiiig  Federal  regulations. 

List  afSublecta  in  30  CFR  Part  936 

Abandoned  mine  laftd  reclamation. 
Inteigovemmental  relations.  Surface 
mining.  Underground  jnining. 

Dated:  December  14. 1995. 

RiHnUFnui.  | 

Acting  Re^onaJ  Director.  ftitid-Continent 
Regional  Coordinating  C^ter. 

IFR  Doc  95-«10S0  Filed  ^2-20-«S;  8:45  ami 

r-OJJNQ  COM  491»4S-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 
[aA27-1-718ib; 


Fm.-63!0-q 


Approval  and  Promulgation  of 
ImplonMntation  Ptansiand  Daaignation 
of  Araaa  for  Air  Quality  Planning 
Purpoaaa;  State  of  Qaprgia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  prc^poses  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  me  State  of 
Georgia  for  the  adoption  of  the  Clean 
Fuel  Fleet  program.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State'4  SD>  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  vl^vs  this  as  a 
noncontrover^al  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  cont^plated  in 
relation  to  this  propos^  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequsnt  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  docomeit.  Any  parties 
interested  in  comment|r^  on  this 
document  should  do  st)  at  this  time. 
DATES:  To  be  considereid,  comments 
must  be  received  by  January  22. 1996. 
A00AE8SES:  Written  comments  should 
be  sent  to  Ben  Franco.  EPA  Region  4, 
Air  Programs  Branch,  345  CourUand 
Street  NE,  Atlanta,  Georgia.  30365. 
Copies  of  the  State  of  Qeorgia  submittal 


are  available  for  public  review  during 
normal  business  hours  at  the  addresses 
hsted  below. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102). 

U.S.  Enviromnental  Protection 

Agency,  401  M  Street,  SW, 

Washington,  DC  20460. 
Environmental  Protection  Agency. 

Region  4,  Air  Programs  Branch,  345 

Courtland  Street  NE.  Atlanta,  Georgia 

30365. 
Georgia  Department  of  Natural 

Resources.  4244  International 

Parkway,  Suite  120.  Atlanta,  GA 

30354. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ben 
Franco  of  the  EPA  Region  4  Air 
Programs  Branch  at  (404)  347-3555,  ext. 
4211.  and  at  the  above  address. 
SUPPLEMBfTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  September  29. 1995. 
Patricic  M.  Tobin. 

Acting  Regional  Administrator. 

[PR  Doc.  95-31039  Filed  12-20-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  2810 
(WO-420-6310-00) 

Tramroada  and  Logging  Roads— 
Subpart  2812— Ovar  O.  and  C.  and 
Coos  Bay  Ravastod  Lands 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  extension  of  comment 

period. 

SUMMARY:  On  November  16. 1995,  the 
Bureau  of  Land  Management  (BLM) 
published  an  advance  notice  of 
proposed  rulemaking  in  the  Federal 
Ref^r  (60  FR  57561).  The  notice 
annoimced  BLM's  plans  to  revise 
regulations  governing  logging  roads  over 
revested  Oregon  and  California  Railroad 
grant  lands  and  reconveyed  Coos  Bay 
Wagon  Road  grant  lands  (collectively 
known  as  the  O&C  lands).  The  changes 
will  bring  the  existing  cost-sharing  road 
program  under  the  regulatory 
fitunework  of  Section  502  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA)  and  incorporate 
environmental  protection  and  other 
requirements  for  rights-of-way  over 
public  lands  foimd  in  Title  V  of  FLPMA. 
The  notice  allowed  30  days  for  public 
comment.  In  response  to  a  request  from 


a  representative  of  interested  parties,  the 
comment  period  is  being  extended  until 
January  15, 1996. 

DATES:  Comments  on  this  advance 
notice  of  proposed  rulemaking  must  be 
received  by  January  15, 1996.  Comments 
postmarked  after  this  date  may  not  be 
considered  in  the  preparation  of  the 
proposed  rule. 

ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Management  Team  (420), 
Bureau  of  Land  Management,  1849  C 
Street  NW..  Room  401LS.  Washington, 
DC  20240. 

Comments  may  be  sent  via  Internet  to: 
WOl40@attmail.com.  Please  include 
"ATTN:  O&C"  and  your  name  and 
retiun  address  in  your  Internet  message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management 
Administrative  Record,  Room  401, 1620 
L  Street,  NW.,  Washington,  DC 

Comments  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Styduhar,  Oregon  State  Office,  Bureau 
of  Land  Management,  (503)  952-6454. 

Dated-  December  13, 1995. 
Patrick  W.Boyd. 
Regulatory  Management  Team. 
(FR  Doc.  95-30741  Filed  12-20-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Parte  219, 236,  and  252 

[DFARS  Case  9&-O039] 

Defanaa  Federal  Acquisition 
Regulation  Supplemant;  Small 
Disadvantaged  Business  Concerns 

AQENCY:  Department  of  Defense  (DOD). 

ACTION:  Proposed  rule  with  request  for 
comment;  correction. 

SUMMARY:  This  document  contains 
corrections  to  a  proposed  rule  on  Small 
Disadvantaged  Business  Concerns, 
which  was  published  in  the  Federal 
Register  on  December  14, 1995  (60  FR 
6413S). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Schneider,  (703)  602-0131. 

Midiele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Accordingly,  the  Department  of 
Defense  is  correcting  48  CFR  Parts  219, 
236,  and  252  as  follows: 


PART  219— SMALL  BUSINESS 
PROGRAMS 

1.  On  page  64137,  middle  coliunn. 
section  219.7202.  paragraph  (c)(1).  is 
corrected  to  read  as  follows: 

219.7202    Applicability. 

•  •        •        *        * 

(c)  •  *  • 

(1)  The  contracting  activity  will  meet 
its  goal  for  SDB  concerns,  established 
pursuant  to  10  U.S.C.  2323  and 
Departmental  procedvtres.  during  the 
current  fiscal  year,  without  this 
preference; 

»        *        •        •        * 

2.  On  page  64137,  middle  column, 
section  219.7203,  paragraphs  (b)  and  (d). 
are  corrected  to  read  as  follows: 

219.7302    Procedures. 

•  •        •        •        • 

(b)  Evaluate  total  offers.  If  the 
apparently  successful  offeror  is  an  SDB 
concern,  no  preference-based  evaluation 
is  required  under  this  subpart. 

•  *        *        *        • 

(d)  When  using  the  procedures  in 
236.303-70,  additive  or  deductive 
items,  the  evaluation  preference  in  this 
subpart  shall  be  applied. 

3.  On  page  64137,  last  column, 
section  219.7204,  paragraph  (2),  is 
corrected  to  read  as  follows: 

219.7204    Contract  clause. 

•  *        *        *        * 

(2)  Where  work  is  to  be  performed 
inside  the  U.S.,  its  territories  or 
possessions,  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia. 

PART  236-CONSTRUCT10N  AND 
ARCHITECT-ENQINEER  CONTRACTS 

4.  On  page  64137,  last  colunm, 
section  236.303-70,  paragraph  (c)(2),  is 
corrected  to  read  as  follows: 

236.303-70    Additive  or  deductive  Hems. 

•  »        •        *        • 

(c)  •  •  • 

(2)  Evaluate  all  bids,  including  those 
using  the  procedures  in  219.7203,  on 
the  l^is  of  the  same  additive  or 
deductive  bid  items. 


PART  252-SOLICITATlON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  On  page  64138,  first  colunm. 
section  252.219-7010,  paragraphs  (b)(2) 
and  (b)(3)(i)  are  corrected  to  read  as 
follows: 


252^19-7010    Notice  of  evaluation 
preference  for  small  disadvantaged 
business  concerns— constniction 
acquisitions— Test  program. 

♦        •        •        *        • 

(b)*** 

(2)  Offers  will  be  evaluated  initially 
based  on  their  total  prices.  If  the 
apparently  successful  offeror  is  an  SDB 
concern,  no  preference-based  evaluation 
will  be  conducted. 

(3)  *  *  * 

(i)  Offers  from  SDBs  which  have  not 
waived  the  evaluation  preference;  and 

»        ♦        *        *        * 

[FR  Doc.  95-31110  Filed  12-20-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

pocket  No.  95-28;  Notice  5| 

RIN  2127-AF73 

Lamps,  Reflective  Devices  and 
Associated  Equipment;  Advisory 
Committee  Public  Meetings 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA);  DOT. 
action:  Notice;  schedule  of  advisory 
committee  meetings. 

SUMMARY:  This  notice  annoimces  the 
final  dates  and  locations  of  the  three 
remaining  series  of  meetings  of 
NHTSA's  Advisory  Committee  on 
Regulatory  Negotiation  (concerning  the 
improvement  of  headlamp  aimabiUty 
performance  and  visual/optical 
headlamp  aiming). 

DATES:  Tuesday-Thursday,  January  16- 
18, 1996;  Monday-Wednesday,  March 
4-6, 1996;  Tiiesday-Thiusday,  April  23- 
25, 1996. 

ADDRESSES:  The  January  and  March 
1996  meetings  of  the  Advisory 
Committee  will  be  held  at  the 
Department  of  Transportation,  Room 
2230,  Nassif  Building,  400  Seventh 
Street  SVV.,  Washington.  DC.  The  April 
1996  meeting  will  be  held  at  the  Federal 
Mediation  and  Conciliation  Service. 
2100  K  Street  NW.,  Washington,  DC. 
Meetings  will  begin  at  9:00  a.m.,  except 
for  the  meeting  of  Tuesday,  January  16, 
1996.  which  will  begin  at  10:00  a.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Jere 
Medlin,  Office  of  Vehicle  Safety 
Standards,  NHTSA  (Phone:  202-366- 
5276;  FAX:  202-366-4329).  Mediator: 
Lynn  Sylvester,  Federal  Mediation  and 
Conciliation  Service,  (phone:  202-606- 
9140;  FAX:  202-606-3679). 


SUPPLEMENTARY  INFORMATION:  On  August 
16, 1995,  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
published  a  tentative  schedule  for  its 
early  1996  meetings  of  the  Advisory 
Committee  on  Regulatory  Negotiation 
(concerning  the  improvement  of 
headlamp  aimability  performance  and 
visual/optical  headlamp  aiming)  (60  FR 
42496)).  The  notice  announced  that  this 
schedule  was  subject  to  confirmation  or 
modifications  at  the  Committee's 
November  1995  meeting.  It  announced 
that  if  there  were  changes  or  additions 
to  the  schedule,  NHTSA  would  pubUsh 
a  notice  informing  the  public  of  the 
changes. 

At  its  meeting  on  November  30. 1995. 
in  order  to  complete  its  tasks  by  the  end 
of  April  1996.  the  Committee  decided  to 
expand  its  three  remaining  series  of 
meetings  from  a  schedule  of  two  days 
each  to  one  of  three  days  each,  to  be 
held  on  the  days  and  in  the  locations 
shown  above.  The  dates  are 
approximately  those  announced  in  the 
August  notice. 

The  meetings  are  open  to  tlie  public 

Issued:  December  15, 1996. 
Bany  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  95-31051  Filed  12-20-95;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphertc 
Administration 

SO  CFR  Parte  642  and  659 
p.D.  120695B] 

South  Atlantic  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  PubUc  hearings. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  13  public  hearings  on  Draft 
Amendment  8  to  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagic  Resoiut»s  of  the  Gulf  of  Mexico 
and  South  AtlanUc  (FMP).  In 
conjunction  with  these  hearings,  the 
Council  will  also  hold  seven  pubUc 
hearings  to  soUcit  comments  on 
management  measures  for  Draft 
Amendment  2  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  South  Atlantic  Region 
(FMP).  Both  Draft  Amendment  8  and 
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Draft  Amendment  2  u^dude 
Supplonental  Environmental  Impact 
Statements  (SEISs).      > 

DATES:  Written  comments  will  be 
accepted  until  5  p.m.,  ^uary  19. 1996. 
The  hearings  will  be  h^ld  from  January 
1  to  January  5, 1996,  ai^  from  January 
8  to  January  12, 1996.  See 
SUPPLEMENTARY  MFOMMTION  for  specific 
dates  and  times. 

A0ORE8SCS:  Copies  of  tie  draft 
amendments  are  available  from  Susan 
Buchanan,  Public  Information  Officer,  at 
(803)  571-4366.  Written  comments  may 
be  faxed  or  sent  to  Bob  Mahood, 
Executive  EKrector,  Soiith  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306,  Charleston, 
SC  29407.  Fax:  813-225-7015.  The  draft 
amendments  will  be  available  to  the 
pubUc  at  the  hearings.  J 

The  hearings  for  drafj  Amendment  8 
(Coastal  Pelages)  will  be  held  in 
Florida.  Georgia,  South;Carolina,  North 
Carolina,  Virginia,  Maryland,  New 
Jersey,  and  New  York.  The  hearings  for 
draft  Amendment  2  (Sl^imp)  will  be 
held  in  South  Carolina,;  Florida,  Georgia, 
and  North  Carolina.  Se4  SUPPl£MENTARY 
MFORMATXM  for  locations  of  the 
hearings  and  special  accommodations. 

FOR  FURTHER  INFORMATI^  CONTACT: 
Susan  Buchanan,  803-571-4366. 
SUPPLEMBfTARV  MFORMATION:  The 
hearings  are  scheduled  to  begin  at  7 
p.m.  and  will  end  wheq  all  business  is 
completed.  The  dates  aad  locations  are 
scheduled  as  follows:    j 

1.  Tuesday,  January  i,  1996,  (Coastal 
Pelagics)  PL  Pierce— Holiday  Inn.  7151 
Okeediofabe  Road,  Ft.  Beroe.  FL; 
telephooe:  (407)  464-5000; 

2.  Tuesday,  January  21 1996.  (Coastal 
Pelagics  k  Shrimp)  Muttell's  Inlet— 
Muirell's  hnkt  Community  Center.  4450 
Munell's  Inlet  Road,  Murrell's  Inlet,  SC; 
telephone:  (803)  651-7373; 

3.  WednMday,  Januaiy  3, 1996, 
(Coastal  Pelagics  k  9iriinp) 
Jackaonville--5ea  Turtle  Days  Inn.  10 
Ocean  Blvd..  Atlantic  Beach.  FL; 
teleiriume:  (904)  249-7402; 

4.  WednMday,  January  3, 1996, 
(Coastal  Pelagics  k  Shrimp) 
Wilmington— Hobday  Imi,  1706  N. 
Lumina  Avenue.  Wrightsville  Beach, 
NC;  telephone:  (910)  256-2231; 

5.  Thursday,  January  «,  1996.  (Coastal 
Pelagics  ft  Sluimp)  Bruaswick— Onnfort 
Inn~I95.  5308  New  Jesim  Highway, 

Brunswick.  GA;  telephooe:  (912)  264- 
6540; 

6.  Thursday,  January  jl.  1996.  (Coastal 
Pelagics  ft  Shrimp)  Morehead  Qty- 
Carioet  Community  CoUege.  3505 
Arendell  Street.  Mordiead  Qty.  NC; 
telephone:  (919)  247-3094; 
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7.  Friday.  January  5. 1996,  (Coastal 
Pelagics  &  Shrimp)  Savannah — Holiday 
Inn-Mid-Town,  7100  Abercom  Street, 

Savannah,  GA;  telephone:  (912)  352- 
7100; 

8.  Monday,  January  8, 1996,  (Coastal 
Pelagics  &  Shrimp)  Qiarleston— Town  & 
Coimtry  Inn,  2008  Savannah  Highway, 
Charleston,  SC;  telephone:  (803)  571- 
1000; 

9.  Monday,  January  8, 1996,  (Coastal 
Pelagics)  Ronkonkoma — Holiday  Inn, 
3845  Veterans  Memorial  Highway, 
Ronkonkoma,  NY;  telephone:  (516)  585- 
9500; 

10.  Tuesday,  January  9, 1996,  (Coastal 
Pelagics)  Tom's  River— Holiday  fam,  290 
Route  37  East,  Tom's  River,  NJ; 
telephone:  (908)  244-4000; 

11.  Wednesday,  January  10, 1996, 
(Coastal  Pelagics)  Salisbury — HoUday 
Inn,  2625  N.  Salisbury  Blvd.,  Salisbury, 
MD;  telephone:  (410)  742-7194; 

12.  Thursday,  January  11, 1996, 
(Coastal  Pelagics)  Norfolk— Quality  Inn 
Lake  Wright,  6280  Northampton  Blvd, 
Norfolk,  VA;  telephone:  (804)  461-6251; 

13.  Friday,  January  12, 1996,  (Coastal 
Pelagics)  Manteo — North  Carolina 
Aquariiun.  Airport  Road.  Manteo,  NC; 
telephone:  (919)  473-3494; 

Draft  Amendment  8  to  the  Coastal 
Migratory  Pelagic  FMP 

The  South  Atlantic.  Gulf  of  Mexico 
and  Mid- Atlantic  Fishery  Management 
Councils  will  hold  public  hearings  on 
draft  Amendment  8  to  the  FMP  and  the 
draft  SEIS.  Amendment  8  proposes 
management  measiues  for  the  fisheries 
for  king  and  Spanish  mackerel,  cobia, 
and  dolphin  (fish).  Amendment  8 
proposes  measures  that  (1)  apply  only  to 
the  South  Atlantic  and  Mid-Atlantic 
Coundl's  jurisdiction,  (2)  apply  only  to 
the  Gulf  Coimcil's  jurisdiction,  or  (3) 
apply  to  the  three  Councils' 
jurisdictions. 

Proposed  actions  that  would  afiiect 
only  the  stocks  and  area  under  the 
jurisdiction  of  the  South  Atlantic  and 
Mid-Atlantic  Council  are  as  follows: 
Harvest  Spanish  mackerel  only  with 
hook  and  line,  run-around  nets  and  stab 
nets  (nets  shall  not  exceed  600  yd  (549 
m)  in  length),  and  along  Florida's  east 
coast  nets  are  limited  to  1  how  soak 
time;  harvest  long  mackerel  with  hook 
and  line  only;  allow  the  harvest  of  other 
directed  coastal  pelagics  with  surface 
longline.  hook  and  line  including 
manual,  electric,  or  hydraulic  rod  and 
reels,  and  bandit  gear  only;  allow  the 
use  of  cast  nets  and  other  nets  with 
mesh  sizes  no  larger  than  2  l/2^nch 
{6.35  cm)  stretch  me^  and  no  longer 
than  50  yd  (46  m)  for  the  purpose  of 
catching  bait;  allow  the  introduction  of 
experimental  gear,  provide  that  non- 


conforming gear  be  limited  to  the  bag 
limit  for  species  with  a  bag  limit;  allow 
the  transfer  at  sea  of  Spanish  mackerel 
between  permitted  vessels;  establish  a  5- 
year  moratorixun  beginning  on  October 
16, 1995  on  the  issuance  of  commercial 
vessel  permits  with  a  king  mackerel 
endorsement;  provide  for  the  transfer  of 
vessel  permits  to  other  vessels;  require 
that  anyone  applying  for  a  commercial 
vessel  permit  demonstrate  that  25 
percent  of  annual  income  or  $5,000  is 
from  commercial  fishing;  require  that  as 
a  condition  for  a  Federal  commercial  or 
charter  vessel  permit,  the  applicant 
comply  with  the  more  restrictive  of  state 
or  Federal  rules  when  fishing  in  state 
waters;  extend  the  range  of  cobia 
management  through  New  York; 
establish  the  following  commercial  trip 
limits  for  Atlantic  king  mackerel  of 
3,500  lb  (1 .6  mt)  for  Volusia/Flagler 
County,  FL  to  the  New  York/ 
Connecticut  border  from  April  1  -  March 
31,  a  3,500  lb  (1.6  mt)  limit  for  Volusia/ 
Flagler  to  Brevard/Volusia.  FL  from 
April  1  to  October  31,  and  a  50-fish 
limit  for  Brevard/Volusia  to  Dade/ 
Monroe,  FL  bom  April  1  to  October  31. 

Amendment  8  also  includes  the 
following  measures  that  apply  to  the 
three  Councils'  jurisdictions:  Require 
commercial  dealer  permits  to  buy  and 
sell  coastal  pelagic  fish  managed  under 
the  FMP  and  require  that  dealers  keep 
and  make  available  records  of  piuchase 
by  vessel;  recreational  bag  and 
commercial  trip  limit  alternatives  for 
cobia  and  dolphin  (fish);  retention  of 
king  mackerel  damaged  by  barracuda 
bites  by  vessels  under  commercial  trip 
limits;  an  alternative  trip  limit  for 
Atlantic  group  king  mackerel  for 
Monroe  County,  FL  of  125  fish  from 
April  1  to  October  31;  changes  to 
procedures  used  to  set  total  allowable 
catch;  and  changes  to  definitions  of 
overfishing  and  optimum  yield. 

Proposed  measures  in  Amendment  8 
applying  only  to  the  area  and  stocks 
under  the  jurisdiction  of  the  Gulf  of 
Mexico  Council  were  published  in  the 
Federal  Register  on  December  5, 1995. 

Draft  Amendment  2  to  the  Shrimp  FMP 

At  its  meeting  of  Aiigust  21-25, 1995, 
the  Council  approved  draft  Amendment 
2  to  the  Shrimp  FMP  for  public  hearing. 
At  its  October  23-27  meeting,  at  the 
request  of  the  Director.  SouOieast 
Region.  NMFS  (Regional  Director),  the 
Council  approved  additional  options 
concerning  a  bycatch  reduction  device 
(BRD)  certification  protocol  for 
inclusion  in  Amendment  2. 

The  Council  is  holding  public 
hearings  to  solicit  views  on  certain 
management  measures  in  the  draft 
amendment  that  are  intended  to  reduce 


bycatch  in  South  Atlantic  penaeid 
shrimp  fisheries  included  in  the 
amendment. 

Draft  Amendment  2  would  also 
modify  the  management  unit  to  include 
the  populations  of  brown  and  pink 
shrimp  occurring  along  the  U.S.  Atlantic 
coast  from  the  east  coast  of  Florida, 
including  the  Atlantic  side  of  the 
Florida  Keys,  to  the  North  Carolina/ 
Virginia  border.  This  amendment 
includes  measiues  to  reduce  bycatch 
only  in  the  penaeid  shrimp  fishery. 

Snrimp  trawls  have  a  significant 
bycatch  of  non-target  finfish  and 
invertebrates,  most  of  which  are 
discarded  dead.  This  may  reduce 
ecosystem  diversity,  adversely  impact 
other  faima,  and  significantly  reduce 
yield  in  other  fisheries  directed  at  these 
discarded  species.  The  Council  Is 
proposing  regulations  to  address  a 
mandate  established  by  the  Atlantic 
States  Marine  Fishery  Commission  to 
minimize  the  impact  of  bycatch  on 
Spanish  mackerel  and  weakfish 
resources. 

Also,  the  South  Atlantic  states,  North 
Carolina,  South  Carolina,  Georgia,  and 
Florida  are  directed  under  the 
interjurisdictional  weakfish 
management  plan  to  implement 
management  measiues  that  will  reduce 
bycatch  of  weakfish  in  shrimp  trawls  by 
50  percent  for  the  1996  shrimp  season. 
The  Council,  in  order  to  create 
compatible  regulations  with  the  South 
Atlantic  states,  is  addressing  bycatch  in 
Federal  waters  to  ensure  effective 
reduction  of  weakfish  bycatch 
throughout  the  range  of  the  species. 

Management  Measures  under 
Consideration 

The  following  management  measures 
are  imder  consideration  by  the  Council 
for  inclusion  in  Amendment  2  to  the 
Shrimp  FMP: 

1.  Add  brown  and  pink  shrimp  to  the 
management  unit, 

2.  Define  overfishing  for  brown  and 
pink  shrimp, 

3.  Define  optimiun  yield  for  the  pink 
and  brown  shrimp  fisheries, 

4.  Require  the  use  of  certified  BRDs  in 
all  penaeid  shrimp  trawls  in  the  South 
Atlantic  Exclusive  Economic  Zone 
(EEZ).  All  shrimp  nets  (any  net  with 
mesh  less  than  2  1/2  inches  (6.35  cm) 
stretch  mesh)  and  all  nets  greater  than 
15  ft  (4.6  m)  in  footrope  length  (or 
compatible  with  Turtle  Excluder  Device 
requirements  for  try  nets)  that  are  used 
as  try  (test)  nets  would  be  required  to 
use  a  certified  BRD. 

A.  Upon  implementation  of 
Amenchnent  2,  BRDs  that  have  passed 
the  operational  testing  phase  of  the 
NMFS  cooperative  bycatch  research 


program  (fish  eyes,  extended  funnels 
and  large  mesh)  are  de  facto  certified  for 
use  in  die  EEZ. 

B.  Other  BRDs  will  subsequently  be 
certified  according  to  procediu^s  and 
criteria  specified  in  item  5. 

5.  Establish  a  BRD  certification 
process  and  specify  certification  criteria 
for  new  or  modified  BRDs.  The  Council 
is  specifically  requesting  input  from 
industry  members  concerning  protocol 
options  for  future  BRD  certification  of 
new  or  modified  BRDs: 

A.  The  following  are  options  for  BRD 
certification  protocol  being  considered 
by  the  Coimcil: 

Option  1 :  The  Coimcil  makes  final 
recommendations  for  certification  to  the 
NMFS  Regional  Director; 

Option  2:  The  Regional  Director 
makes  the  decision  based  on  direct 
application  to  NMFS;  and 

Option  3:  BRDs  developed,  tested  and 
approved  by  state  agencies,  meeting  the 
criteria  specified  in  the  amendment, 
may  be  used  in  the  EEZ  in  lieu  of  BRDs 
certified  by  NMFS. 

Three  geographical  sub-options  are 
identified  for  Option  3  to  specify  where 
state-approved  BRDs  would  be  allowed 
for  use  in  the  EEZ: 

i:  Adjacent  to  the  state  in  which  the 
BRD  was  approved, 

ii:  Throughout  the  EEZ  in  the  South 
Atlantic  region,  or 

iii:  In  the  EEZ  by  vessels  registered  in 
the  state  where  BRDs  have  been 
approved. 

B.  The  Amendment  will  also  establish 
certification  criteria  for  new  or  modified 
BRDs.  New  or  modified  BRDs  must  be 
certified  or  approved  by  NMFS  for  use 
in  the  South  Atlantic  penaeid  shrimp 
fishery  based  on  the  following  criteria: 

i.  Tne  BRD  must  reduce  the  bycatch 
component  of  fishing  mortality  for 
Spanish  mackerel  and  weakfish  by  50 
percent,  and 

ii.  The  shrimp  loss  rate  (by  weight) 
must  be  acceptable  to  fishermen. 

The  Council  intends  to  finalize  both 
Amendments  at  its  meeting  in  St. 
Augustine,  FL,  frtjm  February  12-16. 
1996.  The  public  will  have  an 
opportunity  to  comment  at  the  full 
Council  session  before  the  Council  takes 
final  action  to  adopt  the  amendment's 
management  measiires.  Once  finafized, 
the  amendment  will  be  submitted  to 
NMFS  for  review,  approval  and 
implementation.  NMFS  will  provide  a 
60-day  pubUc  comment  period  on  the 
amendment  and  a  45-day  public 
comment  period  on  the  proposed 
implementing  rule  dvuring  its  110-day 
review  period. 

Special  Accommodations 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 


Requests  for  sign  language 
interpretation  or  other  auidliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  December  27, 1995. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  15, 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  ofFisheri'v 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[PR  Doc.  95-30988  Filed  12-20-95;  8:45  am) 
BIUMG  CODE  3S1»-a-F 
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Atlantic  Mackerel,  Squid,  and 
Butterfish  nsharlea;  1996 
Specifications 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  1996  initial 

specifications;  request  for  comments. 

SUMMARY:  NMFS  proposes  initial 
specifications  for  the  1996  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish  (SMB).  Regulations  governing 
these  fisheries  require  NMFS  to  pubUsh 
specifications  for  the  upcoming  fishing 
year  and  provide  an  opportunity  for  the 
public  to  comment.  This  action  is 
intended  to  promote  the  development  of 
the  U.S.  SMB  fisheries. 
DATES:  Public  C9mments  must  be 
received  on  or  before  January  17, 1996. 
ADDRESSES:  Copies  of  the  Mid-Atlantic 
Fishery  Management  Council's  quota 
paper  and  recommendations  are 
available  from  David  R.  Keifer, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19901. 

Comments  should  be  sent  to  Dr. 
Andrew  A.  Rosenberg,  Director, 
Northeast  Region,  NMFS,  1  Blackburn 
Drive,  Gloucester,  MA  01930.  Please 
mark  the  envelope  "Comments — 1996 
SMB  specifications." 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  508-281-9104. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries  (FMP) 
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prepared  by  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  appear 
at  50  CFR  part  655.  These  regulations 
stipulate  that  NMFS  publish  a 
document  specifying  the  initial  annual 
amounts  of  the  optimism  yield  (10 Y], 
allowable  biological  citch  (ABC), 
domestic  annual  harvest  (DAH), 
domestic  annual  processing  (DAP),  joint 

I^RELIMINARY  INITIAL 


ventujre  processing  (JVP),  and  total 
allowable  levels  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  No  reserves  are  permitted 
under  the  FMP  for  any  of  these  species. 
Regulations  implementing  Amendment 
4  to  the  FMP  allow  the  Council  to 
recommend  specifications  for  these 
fisheries  for  up  to  3  consecutive  years. 


Procedures  for  determining  the  initial 
annual  amoimts  are  foxmd  in  §  655.22. 

The  following  table  contains  the 
proposed  initial  sp>ecifications  for 
Atlantic  mackerel,  Loligo  and  Illex 
squids,  and  butterfish  for  1996.  These 
specifications  are  based  on  the 
recommendations  of  the  Council. 


Annual  Specifications  for  SMB  for  the  Fishing  Year 

[January  1  through  December  31. 1996  (mt)] 


Specifications 


MaxOY^ 

ABC  3 

lOY  

DAH  . 

DAP 

JVP „.. 

TALFF  .._ 


Squids 


Loligo 


44,000 
30.000 
25,000 
25.000 
25,000 
0 
0 


Illex 


30,000 
30.000 
21,000 
21,000 
21,000 
0 
0 


Atlantic 
Madterel 


2N/A 

1.175.500 

*  105.500 

105.600 

50.000 

35.000 

0 


Butterfish 


16,000 
7,200 
5,900 
5.900 
5.900 
0 
0 


'  Max  optimum  yield  (OY)  as  stated  in  the  FMP. 

^Not  applicable,  see  the  FMP. 

3  lOY  can  increase  to  tHs  amount 

-•Contains  20,500  mt  prtjected  recreational  catch  based  on  the  formula  contained  in  the  regulations  (50  CFR  part  655). 


Atlantic  Mackerel       ) 

The  FMP  provides  tl^t  ABC  in  U.S. 
waters  for  the  upcomiqg  fishing  year  is 
that  quantity  of  mackefel  that  could  be 
caught  in  U.S.  and  Canjadian  waters 
minus  the  estimated  c^ch  in  Canadian 
waters,  while  still  maintaining  a 
spawning  stock  bioma^s  (SSB)  in  the 
year  following  the  year  for  which  catch 
estimates  and  quotas  afe  being  prepared, 
equal  to  or  greater  thaq  600,000  mt. 

The  CouiKnl  reconuqended  an  ABC  of 
125,500  mt,  derived  by  subtracting  the 
estimated  Canadian  catch  of  24,500  mt 
from  the  long-term  potential  yield  of 
150,000  mt.  which  was  estimated  at  the 
20th  Northeast  Regional  Stock 
Assessment  Workshop  (20th  SAW) 
concluded  in  August  1^95.  This 
recommendation  for  ABC  was  based  on 
the  provisions  for  deriving  that  value  as 
contained  in  Amendment  5  to  the  FMP. 
However,  NMFS  has  determined  that 
ABC  should  be  calculated  in  accordance 
with  §  655.21  (b)(2)(i),  While  still  using 
the  most  recent  stock  amassment.  It 
would  be  premature  toiuse  the 
provisions  of  Amendment  5  to 
determine  ABC  for  1996  since  the 
amendment  is  still  undergoing 
Secretarial  review  and  nas  not  been 
approved  or  implemented.  The  20th 
SAW  concluded  that  productivity 
appears  to  decline  wheti  SSB  falls  below 
900,000  mt.  Therefore,  the  ABC 
specification  for  Atlantic  mackerel  is 
proposed  at  1,175,500  tit.  This  level  of 
ABC  would  leave  an  S3B  of  900,000  mt 
for  the  following  year  (1997)  from  a 
mean  starting  value  of  $SB  of  2,100,000 


mt  while  also  taking  into  account  a 
projected  Canadian  catch  of  24,500  mt. 

The  proposed  lOY  for  the  1996 
Atlantic  mackerel  fishwy  is  set  at 
105,500  mt,  equal  to  the  proposed  DAH. 
The  specification  for  DAH  is  computed 
by  adding  the  estimated  recreational 
catch,  the  proposed  DAP,  and  the 
proposed  JVP.  The  recreational 
component  of  DAH  is  estimated  to  be 
20,500  mt,  using  a  formula  found  at 
§655.21(b)(2)(ii).  DAP  and  JVP 
components  of  DAH  have  historically 
been  estimated  using  the  Coimdl's 
annual  processor  survey.  However,  for 
the  years  1994  and  1995,  response  was 
low  and  did  not  contain  projections 
from  the  large,  known  processors,  hi 
addition,  inquiries  regarding  the 
utiUzation  of  displaced  Alaskan  freezer 
trawlers  and  New  England  groundfish 
trawlers  for  possible  entry  into  the 
Atlantic  mackerel  fishery  have  led  the 
Coimcil  to  recommend  no  change  to  the 
DAP  and  JVP  for  the  1996  fishery.  It  is 
generally  agreed  that  joint  ventures  have 
had  a  positive  impact  on  the 
development  of  the  U.S.  Atlantic 
mackerel  fishery  and  should  be 
encouraged. 

The  Coimcil  has  recommended  and 
NMFS  proposes  a  DAH  of  105,500  mt, 
which  includes  the  20,500  mt 
recreational  component.  The  Council 
also  recommended  and  NMFS  proposes 
a  DAP  of  50,000  mt.  The  difference 
between  DAH  (minus  the  recreational 
component)  and  DAP  allows  for  a  JVP 
of  35,000  mt. 


Zero  TALFF  is  recommended  for  the 
1996  Atlantic  mackerel  fishery  by  the 
Council  and  proptosed  by  NMFS.  In 
1992,  the  Coimcil  used  testimony  from 
both  the  domestic  fishing  and 
processing  industries  and  analysis  of 
nine  economic  factors  found  at 
§  655.21(b)(2)(u)  to  determme  that 
mackerel  produced  fixjm  directed 
foreign  fishing  would  compete  directly 
with  U.S.  processed  products,  thus 
limiting  markets  available  to  U.S. 
processors.  The  industry  was  nearly 
unanimous  in  its  assessment  that  a 
specification  of  TALFF  would  impede 
the  growth  of  the  U.S.  fishery.  The 
Coimcil  sees  no  evidence  that  this 
evaluation  has  changed.  Further,  the 
Council  believes  that  an  expanding 
mackerel  market  and  uncertainty 
regarding  world  supply,  due  to  the 
economic  and  political  restructuring  in 
Eastern  Europe,  may  substantially 
increase  opportunities  for  U.S. 
producers  to  increase  sales  to  new 
markets  abroad.  Although  the  U.S. 
industry  has  not  been  successful  in 
capturing  a  substantial  market  share  for 
mackerel  in  the  Caribbean,  North  Africa, 
and  Europe  so  far,  several  factors 
indicate  that  market  expansion  of 
Atlantic  mackerel  may  occur  soon. 
Atlantic  mackerel  stock  abundance 
remains  high.  Also,  the  continued  low 
abimdance  amounts  of  several 
important  groundfish  stocks  in  the  Gulf 
of  Maine,  southern  New  England,  and 
on  Georges  Bank  are  causing  further 
restrictions  in  fishing  effort  for  those 
species  and  the  need  for  many 


fishermen  to  rediiect  their  effort  to 
underutihzed  species.  Atlantic  mackerel 
is  now  considered  a  prime  candidate  for 
innovation  in  harvesting,  processing, 
and  marketing. 

As  a  supplement  to  the  quota  paper 
for  the  1993  and  1994  fisheries,  benefit- 
cost  and  sensitivity  analyses  were 
prepared  by  the  Council  and  NMFS. 
Results  of  Idbe  analyses  indicated  that  in 
the  long  term  a  specification  of  zero 
TALFF  will  yield  positive  benefits  to 
the  fishery  and  to  the  Nation.  In  its  1996 
quota  paper,  the  Council  provides  an 
additional  analysis  of  the  costs  and 
benefits  of  directed  foreign  fishing, 
which  indicates  that  the  conclusions 
reached  in  prior  analyses  of  zero  TALFF 
have  not  changed. 

The  Coundfalso  recommended  and 
NMFS  proposes  that  four  special 
conditions  imposed  in  previous  years 
continue  to  be  imposed  on  the  1996 
Atlantic  mackerel  fishery  as  follows:  (1) 
Joint  ventures  are  allowed  south  of 
37*30'  N.  lat.,  but  river  herring  bycatch 
may  not  exceed  0.25  percent  of  the  over- 
the-side  transfers  of  Atlantic  mackerel: 
(2)  the  Regional  Director,  Northeast 
region,  NMFS,  should  ensure  that 
adverse  impacts  on  marine  mammals 
are  reduced  in  the  prosecution  of  the 
Atlantic  mackerel  fishery;  (3)  the 
-mackerel  OY  may  be  increased  during 
the  year  as  described  under 
§655.21(b)(2)(iv)  in  consultation  with 
the  Council,  but  the  total  should  not 
exceed  125,500  mt;  and  (4)  applications 
from  a  particular  nation  for  a  joint 
venture  for  1996  will  not  be  approved 
until  the  Regional  Director  determines, 
based  on  an  evaluation  of  performances, 
that  the  Nation's  purchase  obUgations 
for'previous  years  have  been  fidfilled. 

Atlantic  Squids 

The  maximum  OY  (Max  OY)  for 
Loligo  is  44,000  mt.  The  recommended 
ABC  for  the  1996  fishery  is  30.000  mt, 
representing  a  decrease  of  6,000  mt  bora 
the  1995  ABC  of  36,000  mt  This  level 
of  ABC  is  based  on  the  most  recent  stock 
assessments  and  is  determined  to  be  at 
a  level  that  will  not  harm  the  continued 
growth  of  the  resource.  The  17th  SAW 
concluded  that  LoUgp  is  an  annual 
species  and  does  not  have  a  3-year  Ufe 
span,  as  previously  assumed.  The  17th 
SAW  recommended  that  a  real-time 
assessment/management  system  be  used 
to  ensure  an  adequate  level  of  spawning 
stock.  This  will  be  addressed  in 
Amendment  5  to  the  FMP,  which  has 


been  submitted  to  the  Secretary  of 
Commerce  for  review.  Amendment  5 
will  also  address  the  need  to  lower  the 
Max  OY,  which  is  defined  in  the 
regulations  governing  the  finery  to  be 
44,000  mt.  lliis  specification  can  be 
changed  only  with  a  plan  amendment 
In  the  interim,  the  Council  believes  that 
it  wdMd  be  prudent  to  reduce  the  ABC 
for  conservation  purposes,  as  suggested 
by  the  17th  SAW.  The  Council 
reconunended  and  NMFS  proposes  an 
lOY  of  25,000  mt,  which  is  5,000  mt  less 
than  ABC  and  equal  to  DAH  and  DAP. 
DAH  and  DAP  have  historically  been 
estimated  using  the  Council  annual 
processor  survey.  However,  for  1995, 
response  was  low  and  did  not  contain 
projections  from  the  large,  known 
processors.  Furthermore,  the  Council 
beUeves  that  these  stocks  may  be 
susceptible  to  recruitment  overfishing 
due  to  the  1-year  life  span  of  the 
animals,  and  in  the  absence  of  real-time 
assessment/management,  the  Council 
has  chosen  a  conservative  strategy.  The 
proposed  lOY/DAH/DAP  of  25,000  mt 
for  the  1996  fishery  represents  a 
decrease  of  11,000  mt  firom  the  final 
1995  lOY/DAH/DAP  of  36,000  mt. 

The  expansion  of  the  U.S.  freezer 
trawler  and  refrigerated  sea  water  fleets 
that  participate  in  this  finery  and 
substantially  increased  U.S.  landings 
indicate  that  there  is  no  longer  a 
justification  for  foreign  participation. 
Therefore,  zero  JVP  and  TALFF  are 
specified  for  the  1996  Loligo  fishery. 

The  Max  OY  for  Illex  squid  is  30,000 
mt.  The  Council  recommended  and 
NMFS  proposes  an  ABC  of  30,000  mt, 
which  is  equal  to  the  Max  OY.  However, 
the  Council  has  recommmided  and  the 
Regional  Director  proposes  that  the  lOY 
for  Illex  be  set  at  21,000  mt.  9,000  mt 
below  the  ABC,  due  to  the  conclusion 
that  Illex  has  a  life  span  of  only  1  year 
and  is,  therefore,  susceptible  to 
recruitment  overfishing.  Though  the 
17th  SAW  determined  that  Illex  has  a 
life  span  of  1  year,  no  recommendations 
to  adjust  Max  OY  ensued.  The  17th 
SAW  recommended  that,  since  Illex  is  a 
transboundary  stock  between  the  United 
States  and  Canada,  a  joint  assessment  be 
conducted  before  a  revised  Max  OY  is 
recommended.  However,  the  17th  SAW 
advised  that  the  current  MSY  for  Illex 
may  be  inappropriate  and  cautioned 
that,  while  the  stock  is  under-exploited 
based  on  current  MSY,  the  potential  for 
recruitment  overfishing  may  be 


substantial.  No  directed  fcneign  fishery 
has  been  specified  for  Illex  since  1986, 
which  reflects  the  large  increases  in  the 
capacity  of  the  East  Coast  freezer  trawler 
fleet  and  projected  increases  in  the 
number  of  vessels  using  refrigerated 
seawster  systems  capable  of  landing 
high  quality  Illex.  Because  U.S.  v^aels 
have  the  capacity  to  harvest  the  lOY,  no 
joint  venture  processing  is  proposed 
1996  fishery. 

Butteffiali 

The  FMP  sets  the  Max  OY  for 
butterfish  at  16,000  mt.  Based  on  the 
most  current  stock  assessments,  the 
Council  recommends  and  the  Regional 
Director  proposes  an  ABC  of  7,200  mt 
for  the  1996  fishery,  representing  a 
decrease  of  8,800  mt  from  the  1995  final 
initial  specification.  Commercial 
landings  of  butterfish  have  been  low  at 
4.000  mt,  2,285  mt,  4,430  mt,  and  3,537 
mt  for  the  1991  through  1994  fisheries, 
respectively.  Lack  of  market  demand 
and  the  difficulty  in  locating  schools  of 
market  size  fish  have  caused  severe 
reductions  in  the  supply  of  butterfish. 
Discard  data  from  the  o^hore  fishery  is 
lacking  and  high  discard  rates  could  be 
reducing  potential  yield. 

The  Council  recommended  and 
NMFS  proposes  an  lOY  for  butterfish  of 
5,900  mt.  The  U.S.  industry  has  the 
potential  to  fully  utilize  this  lOY.  Thus, 
there  is  no  TALFF  available.  The 
Council  recommends  and  the  Regional 
Director  proposes  a  DAH  of  5,900  mt. 
There  has  been  no  interest  expressed  in 
joint  ventures,  thus,  the  lOY  is  proposed 
at  a  level  that  does  not  allow  for  a  JVP. 
The  Council  recommended  and  NMFS 
proposes  that  both  JVP  and  TALFF  be 
specified  at  zero  for  the  1996  fisheries. 
However,  a  1,300  mt  difference  between 
ABC  and  lOY  is  available  to 
accommodate  an  increase  in  lOY  if 
economic  conditions  dictate. 

Classification 

This  action  is  authorized  by  50  CFR 
part  655,  and  these  proposed 
specifications  are  exempt  bom  review 
under  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  15, 1995. 
Gary  Matlock. 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
(PR  Doc.  95-31119  Filed  12-18-95;  2:30  pm) 
BNJJNQ  CODE  3etO-2»-P 
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DEPARTMENT  OF  AORICULTURE 

hrfonnation  Collectiofi  SubmltlBd  to 
the  Office  of  Manageyient  and  Budget 
for  Review  Under  thel  Paperwork 
Reduction  Act 


December  13. 1995. 

The  Department  of  Agriculture  has 
submitted  the  foUowiiig  information 
cx)llection  requirement(s)  to  OMB  for 
review  and  clearance  tmder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  infomtation  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Of^cer  for 
Agriculture,  Office  of  Information  and 
Reigulatory  Affairs.  O^ce  of 
Management  and  Budget  (OMB), 
Washington,  t).C.  20503  and  to 
Department  Clearance  Officer,  USDA, 
OKM,  Ag  Box  7630.  Washington,  D.C. 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746.  i 

December  15. 1995. 

Federal  Crop  Insuranie  Corporation 

Title:  Castrophic  Ri^  Protection  Plan, 
Crop  Insurance  Application  and 
ContinuDus  Contract  and  Related 
Requirements. 

Summary:  This  pro^sed  action 
allows  Federal  Crop  Iiisurance  Crop  to 
improve  the  insurance  coverage  now 
available  for  producerf  and  provide  a 
new  option  allowing  G|>en  market 
producers  to  obtain  in$urance  for  their 
malting  barley.  Approjdmately  5,000 
additional  producers  ^Vill  have  the 
opportunity  to  participate  due  to  this 
option. 

Need  and  Use  of  the  Information: 
This  information  is  required  to  be  able 
to  purchase  crop  insumnce  and  to 
determine  program  eligibility  for  crop 
coverage  under  the  Mating  Barley  Price 
and  Quality  Endorsement. 


UMI 


Description  of  Respondents:  Faims. 

Number  of  Respondents:  1,760,015. 

Frequency  of  Responses:  Annu^y. 

Total  Burden  Hours:  2,676,752. 

Emergency  processing  of  this 
submission  has  been  requested  by 
December  29, 1996. 

December  15, 1995. 

National  Agricultural  Statistics  Service 

Title:  Agricultural  Surveys  Program. 

Summary:  The  Agricultural  Surveys 
Program  obtains  basic  agricultural  data 
from  farmers  and  ranchers  throughout 
the  nation.  The  data  provides  the  basis 
for  estimates  of  the  ciurent  season's 
crop  and  livestock  production  and 
supplies  of  grain  in  storage. 

Need  and  Use  of  the  Information: 
Crop  and  livestock  statistics  help 
develop  a  stable  economic  atmosphere 
and  reduces  risk  for  production, 
marketing,  and  distribution  operations. 
Users  of  statistical  information  include 
producers,  farm  organizations, 
agribusiness,  state  and  national  farm 
policy  makers,  and  foreign  buyers  of 
agricultural  products. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  146,500. 

Frequency  of  Responses:  On  occasion. 

Total  Burden  Hours:  138,21 7. 
Larry  Robenon, 

Deputy  Departmental  Clearance  Officer 
(PR  Doc.  95-31019  Filed  12-20-95;  8:45  am] 
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Forest  Senrice 

Information  Collection  for  Put>llc 
Involvement  Research  Study 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent:  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
request  approval  of  an  information 
collection  related  to  the  research  of 
public  involvement  programs  on 
National  Forest  System  lands. 
EFFECTIVE  DATE:  Comments  must  be 
received  in  writing  on  or  before 
February  20, 1996. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Christine  Overdevest, 
Outdoor  Recreation  and  Wilderness 
Research  Staff,  Southern  Forest 
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Experiment  Station,  320  Green  Street, 
Athens,  GA  30602. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Overdevest,  Outdoor 
Recreation  and  Wilderness  Research 
Staff,  at  (706)  546-2451. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  social  science  commimity  has 
evaluated  the  character,  quality,  and 
success  of  the  Forest  Service's  Public 
Involvement  activities  since  the  passage 
of  the  National  Forest  Management  Act 
(NFMA);  however,  no  studies  have  been 
conducted  at  the  ranger  district-level  of 
the  agency.  In  order  to  meet  the 
information  needs  of  the  Wayah  Ranger 
Ehstrict  on  the  Nantahala  National 
Forest,  a  survey  study  has  been 
commissioned  to  obtain  information  on 
how  non-participants  differ  from 
participants  in  the  district's  Public 
Involvement  process.  This  survey  is  a 
one-time  information  collection  by  the 
Forest  Service  and  the  University  of 
Georgia  Department  of  Sociology. 

Description  of  Forms 

The  following  information  describes 
the  forms  to  be  approved: 

Titles:  Public  Involvement  Participant 
Siuvey.  Public  Involvement  Non- 
Participant  Survey. 

OMB  Number:  Application  pending. 

Expiration  Date  of  Approval:  Not 
applicable. 

Type  of  Request:  New  Approval. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  15  minutes  per 
response. 

Type  of  Respondents:  Random  sample 
of  community  members  of  Franklin, 
North  Carolina;  participants  involved  in 
planning  process  for  the  district. 

Estimated  Number  of  Respondents: 
436. 

Estimated  Number  of  Responses  per 
respondent:  1. 

Estimated  Total  Annual  Burden  on 
respondents:  109  hours. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed-collection  of  information 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  Information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  o^er  forms  of  information 
technology. 

Use  (tf  Comments 

All  comments  received  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  pubUc  record. 

Dated:  Decwnber  15, 1995. 
David  G.  Unger, 
Associate  Chief. 

(PR  Doc  95-31022  Filed  12-20-95;  8:45  am] 
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Extension  of  Currently  Approved 
Information  Collection  for  Baseline  and 
Trend  Information  on  Wilderness  Use 
and  Users 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent;  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  annoimces  its  intent  to 
extend  a  currently  approved 
information  collection  of  questions  and 
sampling  alternatives  used  to  develop 
baseline  and  trend  information  about 
the  changing  role  of  wilderness  in  rural 
communities  and  the  behavior  of  urban 
residents  who  visit  wilderness  for 
recreation,  education  programs,  or 
scientific  study. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  February  20, 1996. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Alan  Watson.  Aldo 
Leopold  Wilderness  Research  Institute, 
Forest  Service,  USDA,  P.O.  Box  8089, 
Missoula.  MT  59807. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Watson.  Aldo  Leopold  Wilderness 
Research  Institute,  (406)  542-4197. 

SUPPLEMENTARY  INFORMATION: 

Description  of  Information  CoUection 

The  currently  approved  information 
collection  comprises  a  pool  of  questions 
and  sampling  alternatives  (for  example, 
on-site  surveys  and  mailback 
questionnaires);  the  following  describes 
the  information  collection  to  be 
extended: 

Title:  Baseline  and  Trend  Information 
on  Wilderness  Use  and  Users. 

OMB  Number:  0596-0108. 


Expiration  Date  of  Approval:  May  31. 
1996. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Wilderness  Act  (Pub.  L. 
88-577)  directs  that  wilderness  be 
managed  to  preserve  natural  conditions 
and  to  provide  outstanding 
opportimities  for  solitude  or  a  primitive 
and  imconfined  type  of  recreation.  To 
make  informed  decisions  on  appropriate 
management  methods  that  me^te 
recreational  users'  impact  on  natural 
resources  and  on  other  visitor 
experiences.  Forest  Service  and  other 
Federal  land  managers  need  information 
on  visitors'  behavior  in  the  area,  their 
preferences  for  various  types  of  social 
interaction,  and  their  support  for 
various  management  strategies.  It  is 
difficult  for Wilderness  managers  to 
obtain  acoirate  information  on  these 
topics  because  information  currently 
available  is  limited  to  only  a  few 
wilderness  areas.  Established  baselines 
and  monitoring  trends  for  visitor 
characteristics,  behavior,  and 
preferences  throughout  the  coimtry  are 
needed  by  Federal  agencies  managing 
wilderness,  including  the  Forest  Service 
and  the  USDI  National  Park  Service, 
Bureau  of  Land  Management,  and  Fish 
and  Wildlife  Service.  The  Forest  Service 
has  been  using  the  previously  approved 
collection  of  questions  and  sampling 
alternatives  to  establish  baselines, 
monitor  trends,  and  provide  input  to 
forest  planning  activities  at  several 
wildernesses  managed  by  the  agency. 

Estimate  of  Burden:  The  response 
time  is  likely  to  vary  fitim  3  to  5 
minutes  to  respond  to  on-site  surveys 
and  from  15  to  20  minutes  to  complete 
mailback  questionnaires. 

Type  of  Respondents:  Visitors  to  imits 
of  the  National  Wilderness  Preservation 
System. 

Estimated  Number  of  Respondents: 
1,000  per  year  for  3  years. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  410  hours. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biutlen  of  the 
prop(»ed  collection  of  Information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information. 


Use  of  Comments 

All  comments  received  in  response  to 
this  notice  will  be  smnmarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  December  15, 1995. 
David  G.  Ungw, 
Associate  Chief 

[FR  Doc.  95-31023  Piled  12-20-95;  8:45  am] 
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Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Land  Use 
Authorization  for  Lakewood  Raw  Water 
Pipeline;  Roosevelt  National  Forest. 
Boulder  County,  CO 

AGENCY:  Forest  Service,  Department  of 
Agriculture. 

ACTION:  Notice  of  Intent  to  Prepare 
Environmental  Impact  Statement. 

SUMMARY:  The  Arapaho  and  Roosevelt 
National  Forests  and  Pawnee  National 
Grassland  is  prop>osing  to  issue  an 
easement  to  the  Qty  of  Boulder 
Colorado  to  cross  5  miles  of  National    : 
Forest  System  lands  with  a  replacement 
pipeline.  The  easement  would  allow  the 
Qty  to  replace,  maintain  and  operate 
Lakewood  Pipeline.  The  pipeline  is  a 
raw  water  transmission  line  used  to 
transport  municipal  water  nine  miles 
fit>m  Lakewood  Reservoir  to  Betasso 
Water  Treatment  Plant.  The  Qty 
proposes  to  install  the  replacement 
pipeline  in  the  vicinity  of  the  1906 
pipeline,  with  some  specific  deviations 
to  avoid  potentially  adverse  impacts  to 
environmentally  sensitive  areas.  The 
proposal  is  for  a  27-  to  33-inch  inside- 
diameter  steel  pipeline  to  be  buried 
with  a  minimum  of  4  feet  of  covw. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  January  20, 1996.  The  Draft 
Environmental  Impact  Statement  will  be 
published  mid-February,  1996  for  a  45- 
day  comment  period,  llie  final 
Environmental  Impact  Statement  will  be 
Issued  at  the  end  of  June  1996. 
RESPONSIBLE  OFFIOAL:  The  Regional 
Forester,  Region  2  Rocky  Moimtaln 
Region,  will  be  the  responsible  official 
and  will  decide  whether  to  grant  an 
easement  for  a  pipeline  on  National 
Forest  System  lands  and  at  what 
location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Submit  written  comments,  suggestions 
and  questions  to:  Jean  Thomas,  Project 
Coordinator;  Arapaho  and  Roosevelt 
National  Forests;  240  West  Prospect; 
Fort  Collins  Colorado  80526;  970-498- 
1267. 
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SUPPLBMBfTARY  MF0MIA7I0N:  The  City 
of  Boulder  is  proposiiig  to  maintain  the 
historical  water  delivery  function  of  the 
Lakewood  Pipeline  facility.  Continued 
operation  to  serve  this  function  will 
require  reconstruction  of  the  facility. 
The  Qty's  proposal  consists  of  installing 
the  replacement  pipeline  in  the  vicinity 
of  the  1906  pipeline.  With  some  specific 
deviations  to  avoid  potentially  adverse 
impacts  to  environmentally  sensitive 
areas.  The  Qty  will  restore,  to  the  extent 
reasonably  possible,. the  contours  and 
vegetatlcm  on  National;  Forest  System 
lands,  estimated  to  be  |8  acres,  and  the 
private  lands,  estimateld  to  be  25  acres, 
along  the  Pipeline  corddor.  The  City 
will  require  access  to  tbe  pipeline  for 
repair  and  maintenanqe. 

The  existing  Lakewdod  Pipeline  must 
be  replaced  because  ai|'  entralnment, 
caused  by  the  current  pipeline,  reduces 
the  Betasso  Water  Tre^ent  Plant's 
capability  to  remove  drinking  water 
contaminants.  New  stricter  drinking 
water  standards  have  been  adopted  by 
the  EPA.  The  City  will  not  meet  the  new 
standards  based  on  wa^r  tests 
performed  under  curront  operating 
conditions.  Also,  the  pipeline  interim 
lining  is  deteriorating  and  collecting  in 
the  pipeline  low  pointy,  restricting  the 
.  flow  in  the  pipeline.  Hiis  has  reduced 
the  pipeline's  capacity  from  the 
historical  rate  of  20  million  gallons  per 
day  (mgd)  to  14  mgd. 

The  Forest  Service  ii  considering 
analyzing  five  alternatives  in  the 
Lakewood  Raw  Water  Pipeline 
Environmental  Impact  Statement.  (1)  A 
No  Action  Alternative,  where  the  Forest 
Service  would  not  authorize  the  use  of 
National  Forest  Systen  lands  for  the 
pipeline.  The  Qty  would  not  be 
reqtiired  to  remove  thq  existing  pipeline 
because  removal  would  create 
undesirable  envinmmental  impacts.  (2) 
A  Cleaning  and  Relining  Alternative 
which  entails  refurbislMng  the  existing 
pipeline,  and  reducing  air  entralnment 
to  Betasso  Water  Treatment  Plant 
through  the  use  of  vacuum  deaeration 
equipment.  (3)  Sugarloaf  Road  or  a 
Pump-Driven  Replacement  Pipeline 
alternative.  The  objective  of  the 
Sugarloaf  Road  Alternative  is  to  confine 
pipeline  construction  to  established 
road  corridors,  thereby  avoiding  the 
potential  environmental  effects  from 
construction  disturbance  along  the 
existing  pipeline  and  North  Boulder 
Creek,  but  would  require  pumping.  (4) 
The  Existing  Pipeline  Alignment  is  the 
Qty  of  Boulder's  proposed  action.  This 
alternative  closely  follows  the  existing 
and  1906  Lakewood  Pipeline  alignment 
along  North  Boulder  Greek.  (5)  Peewink 
Alignment — Gravity-Fed  Replacment 
Pipeline.  This  alternative  seeks  to 
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address  concerns  regarding  impacts  to 
the  North  Boulder  Qeek  riparian  zone 
and  to  reduce  pumping  and  traffic 
concerns  associated  with  the  Sugarloaf 
Road  alternative. 

Lakewood  Pipeline  reconstruction  has 
been  considered  since  1988.  Over  the 
years  both  the  City  of  Boulder  and  the 
Forest  Service  have  asked  the  public  to 
express  their  concerns  and  issues.  The 
primary  concerns  are  about  impacts  of 
reconstruction  to  aquatic  and  riparian 
ecosystems  in  North  Boulder  Creek  if 
the  pipeline  follows  the  historical  right- 
of-way,  or  concerns  for  personal  safety 
and  convenience  if  Sugarloaf  Road  is 
closed  for  periods  of  time  for 
construction  along  the  road.  The 
environmental  analysis  will  also 
address  impacts  to  air,  soils,  forested 
and  nonforested  terrestrial  ecosystems, 
recreation  and  visual  resoiut^s,  cultural 
resoiuces  and  private  properties  and 
residents. 

The  Arapaho  and  Roosevelt  National 
Forests  and  Pawnee  National  Grassland 
intend  to  publish  the  Draft 
Environmental  Impact  Statement  for 
public  comment  in  mid-Febniary,  1996. 
The  Comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  beUeves,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
versus  NRDC,  435  U.S.  519,  553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  Qty  of  Angoon 
versus  Model,  803  F.2d  1016, 1022  (9th 
Cir.  1986]  and  Wisconsin  Heritages,  Inc. 
versus  Harris,  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participated  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement 


To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcll  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  as 
40  CFR  1503.3  in  addressing  these 
points. 

The  Arapaho  and  Roosevelt  National 
Forests  and  Pawnee  National  Grassland 
intend  to  issue  the  final  Environmental 
Impact  Statement  the  end  of  Jime  1996. 

Dated:  December  13, 1995. 
MM.  Underwood,  Jr., 
Forest  Supervisor. 

[PR  Doc.  95-31070  Filed  12-20-95;  8:45  am] 
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Natural  Resources  Conservation 
Service 

Hickory  Creek  Watershed,  Newton 
County,  Missouri;  Rnding  of  No 
Significant  Impact 

AQENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  a  Finding  Of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  PoUcy 
Act  of  1969;  the  Council  on 
Environmental  QuaUty  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Hickory  Creek  Watershed.  Newton 
County,  Missouri. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  A.  Hansen,  State  Conservationist, 
Natural  Resources  Conservation  Service. 
Parkade  Center  Smte  250.  601  Business 
Loop  70  West.  Columbia.  Missouri, 
65203,  (314)  876-0901. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assi9ssment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  Impacts  on 
the  environment  As  a  result  of  these 
findings.  Roger  A.  Hansen,  State 


Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  flood 
prevention,  flood  damage  reduction, 
fish  and  wildhfe  habitat  development, 
and  recreational  development.  The 
planned  works  of  improvement  Include 
construction  of  11  single-purpose 
floodwater  retarding  dams,  acquisition 
of  40  flood  plain  properties,  demolition 
or  relocation  of  buildings  from  the 
acquisition  area,  and  construction  of 
recreational  facihties  in  the  stream 
corridor  and  flood  plain. 

The  Notice  of  a  landing  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  niunber  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Michael  D.  Wells,  Assistant  State 
Conservationist  (WR). 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
NO.10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  state 
and  local  officials.) 

Rogor  A.  Hamn. 

State  Conservationist 

(FR  Doc.  95-31112  PUed  12-20-95;  8:45  am) 
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Aua  Watershed,  Ma'opulasi  County. 
American  Samoa 

AGENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  availability  of  reccml 
of  decision. 

summary:  Joan  B.  Perry,  responsible 
Federal  Official  for  projects 
administered  under  the  provisions  of 
PubUc  Uw  83-566, 16  U.S.C.  1001- 
1008,  in  the  Territory  of  American 
Samoa,  is  hereby  providing  notification 
that  a  record  of  decision  to  proceed  vdth 
the  Installation  of  the  Aua  Watershed 
project  is  available.  Single  copies  of  this 
record  of  decision  may  be  obtained  from 
Joan  B.  Perry  at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
B.  Perry,  Director,  Pacific  Basin  Area, 
Natural  Resources  Conservation  Service, 
Suite  301.  FHB  Building,  400  Route  8, 


Malta,  Guam  96927,  telephone  671- 
472-7490. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  December  6, 1995. 
Joan  B.  Ferry. 

Director,  Pacific  Basin  Area.  . 
[FR  Doc.  95-31066  Filed  12-20-95;  8:45  am) 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  CompUance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  DC  on  Tuesday  and 
Wednesday,  January  9-10, 1996  at  the 
times  and  location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows: 

Tuesday,  January  9, 1996 

9:00  am-10:30  am      Briefing  on 

Rulemaking  (Closed  Session) 
10:45  am-12:00  Noon    Planning  and 

Budget  Committee 
1:30  pm-3:lS  pm      Vision  Statement 

Woik  Group 
3:30  pm-5:00  pm      Technical  Programs 

Committee 

Wednesday,  January  10, 1996 

9:00  am-12:00  Noon    Ad  Hoc 

Committee  on  Bylaws  and  Statutory 
Review 
1:30  pm-3:30  pm      Board  Meeting 
ADDRESSES:  The  meetings  will  be  held 
at:  Marriott  at  Metro  Center.  775  12th 
Street.  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
fiirther  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
5434  ext  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items: 

•  Approvalof  the  Minutes  of  the  July 
12  and  September  14  Board  Meetings. 

•  Executive  Director's  Report. 

•  Vision  Statement  Work  Group 
Report. 


•  Ad  Hoc  Committee  on  Bylaws  and 
Statutory  Review  Report. 

•  Fiscal  Year  1996  Spending  Plan. 

•  Fiscal  Year  1997  Budget  Request 

•  Fiscal  Years  1994  and  1995 
Research  Projects  Status. 

•  Fiscal  Year  1996  Research  Projects. 

•  Extension  of  Detectable  Warnings 
Suspension. 

•  Election  of  Officers. 

All  meeting  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Lawrenoe  W.  Roffee, 
Executive  Director. 

(FR  Doc.  95-31107  Filed  12-20-95;  8:45  am] 
BILUNO  OOOE  tia»-ei-M 


COMMISSION  ON  CIVIL  RIQHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Vennont  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Vennont  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  5:30  p.m.  on  Thursday, 
January  11, 1996,  at  the  Pavilion  Office 
Btiilding,  4th  Floor  Conference  Room, 
109  State  Street,  MontpeUer,  Vermont 
05609.  The  purpose  of  the  meeting  is  to 
plan  a  project  for  fiscal  year  1996. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Samuel  B. 
Hand,  802-656-3180,  or  Edward 
Darden,  Acting  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  12, 
1995. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  95-31062  Filed  12-20-95;  8:45  am) 
BaUNO  COOe  6336-01-P 


Agenda  and  Nottee  of  Put>lic  Meeting 
of  the  Maryland  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
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Maryland  Advisory  Cqmmittee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  4:00  p.ai.  on  Thursday, 
January  25, 1996.  at  the  Omni  Hotel,  101 
W.  Fayette  Street,  Baltimore,  Maryland 
21201.  The  purpose  of  the  meeting  is  to 
choose  a  project  topic  and  plan  a  project 
for  fiscal  year  1996 


addit 


Persons  desiring  additional 
informatiaD,  or  planni|ig  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Chester  L 
Wickwire.  410-825-8949,  or  Edward 
Darden,  Acting  Directqr  of  the  Eastern 
Regional  Office,  202-3^6-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  servicos  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting.  j 

The  meeting  will  be  Conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Datsd  at  Washington,  QC.  December  14, 
199S. 
Caral-LM  Hurlajr.   ' 

Chief,  Regiona]  Programs  Coordination  Unit. 
(FR  Doc.  95-31071  Filed  12-20-95;  8:45  am] 
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Agenda  and  Notice  of  PubOc  Meeting 
of  the  Texas  Advisory  Conunitlae 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the  Texas 
AdviscMy  Committee  to  the  Commission 
will  convene  at  2:00  p.tn.  and  adjourn 
at  5:30  p.m.  on  Friday.January  26, 1996. 
at  the  La  Mansion  Del  Rio  Hotel,  San 
M^uel  Room,  112  College  Stre^,  San 
Antonio,  Texas  78205.  The  purpose  of 
the  meeting  is  to  plan  lor  future  projects 
and  hear  presentations!  on  dvil  rights 
issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  shoiild  contact 
Committee  Chairperson  Adolph 
Canales,  214-653-677»,  or  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-804-3437  (TDD 
213-894-0508).  Heariilg-impaired 
posons  who  will  attend  the  meeting 
and  require  the  serviceli  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisiJons  of  the  rules 
and  regulations  of  the  Commission. 


UMI 


Dated  at  Washington,  DC,  December  11, 
1995. 

Carol-Lae  Huriajr, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-31061  Filed  12-20-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminlstraftion 

National  Weather  Service 
Modemlialion  and  Associated 
Restructuring 

ACTION:  Notice  and  opportunity  for 
public  comment. 

SUMMARY:  The  National  Weather  Service 
(NWS)  is  publishing  proposed 
certifications  for  the  proposed 
consoUdations  of: 

(1)  Residual  New  York  Gty  Weather 
Service  Office  (WSO)  into  the  future 
New  York  Qty  and  Philadelphia 
Weather  Forecast  Offices  (WFO); 

(2)  Providence  WSO  into  the  fiiture 
Boston  WFO; 

(3)  Worcester  WSO  into  the  future 
Boston  WFO; 

(4)  residual  Kansas  City  WSO  into  the 
future  Kansas  Qty/Pleasant  Hill  WFO; 

(5)  Detroit  WSO  into  the  future  Detroit 
WFO; 

(6)  Concordia  WSO  into  the  hitvae 
Topeka,  Wichita,  and  Hastings  WFOs; 
■    (7)  West  Pahn  Beach  WSO  into  the 
future  Miami  and  Melbourne  WFOs; 

(8)  Daytona  Beach  WSO  into  the 
future  MelbotuTies  and  Jacksonville 
WFOs; 

(9)  Waco  WSO  into  the  future  Dallas/ 
Fort  Worth  and  Houston/Galveston 
WFOs; 

(10)  Beaumont/Port  Arthur  WSO  into 
the  futiue  Lake  Charles  and  Shreveport 
WFOs; 

(11)  Knoxville  WSO  into  the  future 
Knoxville  and  Nashville  WFOs; 

(12)  Havre  WSO  into  the  future  Great 
Falls  and  Missoula  WFOs;  and 

(13)  Helena  WSO  into  the  future  Great 
Falls  WFO. 

In  accordance  with  Public  Law  102- 
567,  the  pubUc  will  liave  60  days  in 
which  to  comment  on  these  proposed 
consohdation  certifications. 
DATES:  Comments  are  requested  by 
February  20, 1996. 

AOORESSES:  Requests  for  copies  of  the 
proposed  consolidation  packages  should 
be  sent  to  Janet  Gilmer,  Room  12316, 
1325  East-West  Hi^way,  Silver  Spring, 
MD  20910.  telephone  301-713-0276. 
All  comments  should  be  sent  to  Janet 
Gilmer  at  the  above  address. 
FOR  RIRTHER  MFORMATiON  CONTACT:  Julie 
Scanlon  at  301-713-1413. 


SUPPLEMENTARY  INFORMATION:  NWS 
anticipates  consolidating: 

(1)  the  residual  New  York  Qty 
Weather  Send*  Office  (WSO)  with  the 
futtire  New  York  Qty  and  Philadelphia 
Weather  Forecast  Offices  (WFOs); 

(2)  the  Providence  WSO  with  the 
fiiture  Boston  WFO; 

(3)  the  Worcester  WSO  with  the  future 
Boston  WFO; 

(4)  the  residual  Kansas  Qty  WSO  with 
the  fiiture  Kansas  Qty/Pleasant  Hill 
WFO; 

(5)  the  Detroit  WSO  with  the  future 
Detroit  WFO; 

(6)  the  Concordia  WSO  with  the 
future  Topeka,  Wichita,  and  Hastings 
WFOs: 

(7)  the  West  Pahn  Beach  WSO  with 
the  fut\u«  Miami  and  Melbourne  WFOs: 

(8)  the  Daytona  Beach  WSO  with  the 
fiiture  Melbourne  and  Jacksonville 
WFOs; 

(9)  the  Waco  WSO  with  the  fiiture 
Dallas/Fort  Worth  and  Houston/ 
Galveston  WFOs; 

(10)  the  Beaumont/Port  Arthur  WSO 
with  the  fiiture  Lake  Charles  and 
Shreveport  WFOs; 

(11)  Uie  Knoxville  WSO  with  the 
future  Knoxville  and  Nashville  WFOs; 

(12)  the  Havre  WSO  with  the  future 
Great  Falls  and  Missoula  WFOs;  and 

(13)  the  Helena  WSO  with  the  future 
Great  Falls  WFO.  hi  accordance  with 
section  706  of  PubUc  Law  102-567,  the 
Secretary  of  Commerce  must  certify  that 
these  consoUdations  will  not  result  in 
any  degradation  of  service  to  the 
affected  areas  of  responsibiUty  and  must 
publish  the  proposed  consohdation  • 
certifications  in  the  FR.  The 
documentation  supporting  each 
proposed  certification  includes  the 
following: 

(1)  a  draft  memorandum  by  the 
meteorologist-in-chaige  recommending 
the  certification,  the  final  of  which  will 
be  endorsed  by  the  Regional  Director 
and  the  Assistant  Administrator  of  the 
NWS  if  appropriate,  after  consideration 
of  pnbUc  comments  and  completion  of 
consultation  with  the  Modernization 
Transition  Committee  (the  Committee): 

(2)  a  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
uea; 

(3)  a  comparison  of  the  services 
provided  within  the  service  area  and  the 
services  to  be  provided  after  such 
action; 

(4)  a  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area; 

(5)  an  identffication  of  any  area 
within  the  affeoted  service  area  which 


would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network: 

(6)  evidence,  based  upon  operational 
demonstration  of  modernization  NWS 
operations,  which  was  considered  in 
reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  WSR-68D 
Radar  Commissioning  Report(s)  User 
Confirmation  of  Services  Report(8),  and 
the  Decommissioning  Readiness  Report 
(as  apphcable);  and 

(7)  a  letter  appointing  the  Uaison 
officer. 

These  proposed  certifications  do  not 
include  any  report  of  the  Committee 
which  could  be  submitted  in  accordande 
with  sections  706(b)(6)  and  707(c)  of 
Pub.  Law  102-567.  At  its  December  14, 
1995  meeting  the  Committee  concluded 
that  the  information  presented  did  not 
reveal  any  potential  degradation  of 
service  and  decided  not  to  issue  a 
report. 

Documentation  supporting  the 
proposed  certifications  is  too 
voluminous  to  pubUsh  in  its  entirety. 
Copies  of  the  supporting  dociunentation 
can  be  obtained  through  the  contact 
listed  above. 

Attached  to  this  Notice  are  draft 
memoranda  by  the  respective 
meteorologists-in-charge  recommending 
the  certifications. 

Once  all  pubUc  comments  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certifications.  U 
decisions  to  certify  are  made,  the 
Secretary  of  Commerce  must  pubUsh  the 
final  certifications  in  the  FR  and 
transmit  the  certifications  to  the 
appropriate  Congressional  committees 
prior  to  consoUdating  the  offices. 

Dated:  December  15, 1995. 

Louis  J.  Boeii, 

Deputy  Assistant  Administrator  for 
Modernization. 

VS.  I>Bi»aitBieiii  of  ComBieroe 

National  Oceanic  and  Atmospheric 
Administration 

National  Weather  Serrice 

175  Brookhaven  Avenue.  Building  NWS-1, 
Upton,  NY  11973 

Memorandum  For  W/ER — ^John  T.  Forsing 
From: 
Michael  E.  WylUe,  AM/MIC  NWSFO  New 

York  City 
Chet  Henhcksen.  AM/MIC  NWSFO 

Philadelphia,  PA 
Peter  Ahnert,  MIC  NWSO  Bingharaton,  NY 

Subject:  Reconunendation  for  Consolidation 
Certification 

After  reviewing  the  attached 
documentation,  I  have  determined,  in  my 


professional  judgement,  consolidation  of  the 
Residual  New  York  City  Weather  Servica 
Office  (RWSO)  with  the  ftituie  New  York  Qty 
and  Philadelphia  Weather  Forecast  Offices 
(WFO)  will  not  result  in  any  degradation  in 
weather  services  to  the  New  York  City 
service  area.  This  proposed  certification  is  in 
accordance  with  the  advance  notification 
provided  in  the  National  Implementation 
Plan.  Accordingly,  I  am  recommending  you 
approve  this  action  in  accordance  vrith 
section  706  of  Public  Law  102-567.  If  you 
concur,  please  endorse  this  reconmiendation 
and  forward  this  package  to  the  Assistant 
Administrator  for  Weather  Services  for  final 
certification.  If  Dr.  Friday  approves,  he  will 
forward  the  certification  to  the  Secretary  for 
approval  and  transmittal  to  Congress. 

My  reconmiendation  is  based  on  my 
review  of  the  pertinent  evidence  and 
application  of  the  modernization  criteria  for 
consolidation  of  a  field  office.  In  summary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concerns 
affecting  the  weather  services  provided  in  the 
New  York  Qty  service  area  is  included  as 
attachment  A.  As  discussed  below,  I  find  that 
providing  the  services  which  address  these 
characteristics  and  concerns  from  the  future 
New  York  Qty  and  Philadelphia  WFOs  will 
not  degrade  these  services. 

2.  A  detailed  list  of  the  services  currenUy 
provided  within  the  New  York  City  service 
area  £rom  the  Residual  New  York  City  WSO 
location  and  a  list  of  services  to  be  provided 
from  the  future  New  York  City  and 
Philadelphia  WFO  locations  after  the 
profwsed  consolidation  is  included  as 
attachment  B.  Comparison  of  these  services 
shows  that  all  services  currently  provided 
will  continue  to  be  provided  after  the 
proposed  consolidation.  Also,  the  enclosed 
map  shows  the  RWSO  New  York  City  Area 
of  Responsibility  (i.e.  "Affected  Service 
Area")  and  the  future  WFO  New  York  City 
Area  of  Responsibility.  AD  discussed  below, 
I  find  that  there  will  be  no  degradation  in  the 
quality  of  these  services  as  a  result  of  the 
consolidation. 

3.  A  description  of  the  recent  or  expected 
modernization  of  National  Weather  Service 
(NWS)  operations  which  will  enhance 
services  in  the  RWSO  New  York  Qty  service 
area  is  included  as  attachment  C  The  new 
technology  (i.e.  ASOS,  WSR-88D,  and 
AWIPS)  has  or  will  be  installed  and  will 
enhance  services. 

4.  A  map  showing  planned  NEXRAD 
coverage  at  an  elevation  of  10,000  feet  for  ' 
New  York  and  portions  of  surrounding  areas 
is  included  as  attachment  D.  NWS 
op>erational  radar  coverage  for  the  New  York 
City  service  area  will  be  increased  and  no 
area  will  be  missed  in  coverage. 

5.  The  following  evidence,  based  upon 
operational  demonstration  of  modernized 
NWS  operations,  played  a  key  role  in 
concluding  there  will  be  no  degradation  of 
service: 

A.  The  WSR-88D  RADAR  Commissioning 
Reports  frcHU  New  York  City,  Philadelphia 
and  Binghamton,  attachment  E  validate  that 
the  WSR-88Ds  meet  technical  specifications 
(acce[>tance  test);  are  fully  operational 
(satisfactory  operation  of  system  interfaces 
and  satisfactory  support  of  associated  NWS 


forecasting  and  warning  services);  service 
backup  capabilities  are  functioning  properly; 
a  full  set  of  operations  and  maintenance 
documentation  is  available;  and  spare  parts 
and  test  equipment  and  trained  operations 
and  maintenance  pereoimel  ar^  available  on 
site.  Training  was  completed  Imt  two 
national  work-arounds  remain  in  efiect.  Note: 
Binghamton,  NY  is  used  as  a  backup  but  no 
Residual  New  York  Qty  services  were 
transferred  to  Binghamton. 

B.  The  User  Confirmation  of  Services  from 
New  York  Qty,  Philadelphia  and 
Binghamton,  attachment  F,  doaiment  that 
three  negative  conunents  were  received  from 
New  York  Qty,  Philadelphia  and 
Binghamton  related  to  the  RWSO  New  Yori: 
City  service  area.  All  negative  comments 
have  been  answered  to  the  satisfaction  of  the 
users  as  reflected  in  the  reports. 

C  The  Decommissioning  Readiness  Report, 
attachment  G,  verifies  that  the  existing  New 
York  Qty  WSR-57  radar  is  no  longer  needed 
to  support  services  or  products  for  local 
office  operations. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  New  York  City  service  area  is 
included  at  attachment  H. 

I  have  considered  recommendations  of  the 
Modernization  Transition  Committee 

(attachment  I)  and  the public 

comments  received  during  the  comment 

period  (attachment  J).  On ,  the 

Committee  voted  to  endorse  the  proposed 
consolidation  (attachment  K).  I  bielieve  all 
negative  comments  have  been  addressed  to 
the  satisfaction  of  our  customers  and  I 
continue  to  recommend  this  certification. 

EndorKment 

I,  John  T.  Forsing,  Director,  Eastern  Region, 
endorse  this  consolidation  certification. 

)ohn  T.  Foreing 

E>ate 

Attachments 

October  3, 1995. 

Memorandum  For  W/ER — ^John  T.  Forsing 

From:  Robert  M.  Thompson,  NWSFO  Boston 

AM/MIC 
Subject:  Recommendation  for  Consolidation 

Certification 
Afier  reviewing  the  attached 
dociunentation,  I  have  determined,  in  my 
professional  judgment,  consolidation  of  the 
Providence  Weather  Service  Office  (WSO) 
with  the  future  Boston  Weather  Forecast 
Office  (WFO)  located  in  Taunton,  MA,  will 
not  result  in  any  degradation  in  weather 
services  to  the  Providence  service  area.  This 
proposed  certification  is  in  accordance  with 
the  advance  notification  provided  in  the 
National  Implementation  Plan.  Accordingly, 
I  am  recommending  you  approve  this  action 
in  accordance  with  section  706  of  Public  Law 
102-567.  If  you  concur,  please  endorse  this 
recommendation  and  forward  this  package  to 
the  Assistant  Administrator  for  Weather 
Services  for  final  certification.  If  Dr.  Friday 
approves,  he  will  forward  the  certification  to 
the  Secretary  for  approval  and  transmittal  to 
Congress. 

My  recommendation  is  based  on  my 
review  of  the  pertinent  evidence  and 
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application  of  the  modenization  criteria  for 
consolidation  of  a  field  office.  In  summary: 

1.  A  description  of  local  weather 
characteristics  and  weathtr-related  concerns 
afiiactiBg  the  weather  services  provided  in  the 
Providence  service  area  is  included  as 
attachment  A.  As  discussed  below,  I  find  that 
providing  the  services  which  address  these 
characteristics  and  concerns  from  the  Boston 
WFO  will  not  degrade  these  services. 

2.  A  detailed  list  of  the  services  currently 
provided  within  the  Provildence  service  area 
from  the  Providence  WSO  location  and  a  list 
of  services  to  be  provided  from  the  Boston 
WFO  location  after  consoldation  is  included 
as  attachment  B.  Campahson  of  these 
services  shows  that  all  services  currently    ' 
provided  will  continue  to  be  provided  aJter 
the  proposed  consolidation.  Also,  the 
enclosed  map  shows  the  WSO  Providence 
Area  of  Responsibility  (i.e;  "Affected  Service 
Area")  and  the  future  WFO  Boston  Area  of 
Re^WBsibility.  As  discus^jed  below.  I  find 
that  there  will  be  no  degradation  in  the 
quality  of  these  services  a4  a  result  of  the 
consolidatioB. 

3.  A  description  of  the  ncent  or  expected 
modernization  of  National  Weather  Service 
(NWS)  operations  which  will  enhance 
services  in  the  WSO  Providence  service  area 
is  included.as  attachment  C  The  new 
technology  (ie.  ASOS,  W$R-88D. and 
AWIPS)  has  or  will  be  installed  and  will 
enhance  services. 

4.  A  map  showing  planned  NEXRAD 
coverage  at  an  elevation  of  10,000  feet  for 
Rhode  Island  is  included  as  attachment  D. 
NWS  operational  radar  coVera^  for  the 
Providence  service  area  wUlte  increased  and 
no  area  will  be  missed  in  Coverage. 

5.  The  following  evidence,  based  upon 
operational  demonstratioq  of  modernized 
NWS  operations,  played  a  key  role  in 
concluding  there  will  be  np  degradation  of 
service. 

A.  The  WSR-88D  RADAR  Commissioning 
Report,  attachment  E,  validates  that  the 
WSR-68D  meets  technical  specifications 
(acceptance  test);  is  fully  operational 
(satis&ctory  operation  of  ^stem  interfoces 
and  satisfectory  support  (^associated  NWS 
forecasting  and  warning  services);  service 
backup  capabilities  are  fuactioning  properly; 
a  full  set  of  operations  and  maintenance 
documentation  is  availablt;  and  spare  parts 
and  test  equipment  and  tr«ined  operations 
and  maintenance  personntl  are  available  on 
site.  Training  was  comple^d.  There  were  two 
national  work-arounds.  Ote  of  these  has  been 
satisfied  while  the  other  o|te  remains  in 
effect. 

B.  The  User  ConfirmatioD  of  Services, 
attachment  F,  documents  that  several 
responses  required  explanation.  This 
included  two  negative  cooments.  Two  other 
responses  expressed  concern  over  the  new 
radar.  Telephone  calls  wele  placed  to  the 
four  responders  and  their  comments  and 
concerns  were  addressed.  All  four  responsers 
are  now  satisfied  with  our  service,  as  stated 
in  the  Ckmfirmation  of  Services  Report. 

C  The  Providence  Weatfaer  Service  Office 
does  not  have  a  network  or  local  warning 
radar. 

6.  A  memorandimi  assi^iing  the  liaison 
officer  for  the  (Evidence  lervice  area  is 
included  as  attachment  H.^ 


I  have  considered  reconomendations  of  the 
Modernization  Transition  Conunittee 
(Committee)  (attachment  I)  and  the 

public  comments  received 

during  the  comment  period  (attachment  J). 

On the  Ck>mmittee 

voted  to  endorse  the7>roposed  consolidation 
(attachment  K).  I  believe  all  negative 
conmients  have  been  addressed  to  the 
satisfection  of  our  customers  and  I  continue 
to  recommend  this  certification. 

Endorsement 

I,  John  T.  Forsing,  Director,  Eastern  Region, 
endorse  this  consolidation  certification. 

John  T.  Forsing 

Date 

Attachments 

October  3, 1995. 

Memorandum  for  W/ER — ^John  T.  Forsing 
From:  Robert  M.  Thompson.  NWSTFO 

Boston  AM/MIC 
Subject:  Recommendation  for  Consolidation 
Certification 

After  reviewing  the  attached 
documentation,  I  have  determined,  in  my 
professional  judgement,  consolidation  of  the 
Worcester  Weather  Service  Office  (WSO) 
with  the  future  Boston  Weather  Forecast 
Office  (WFO)  located  In  Taunton,  MA,  will 
not  result  in  any  degradation  in  weather 
services  to  the  Worcester  service  area.  This 
proposed  certification  is  in  accordance  with 
the  advance  notification  provided  in  the 
National  Implementation  Plan.  Accordingly, 
I  am  recommending  you  approve  this  action 
in  accordance  with  section  706  of  Public  Law 
102-567.  If  you  concur,  please  endorse  this 
recommendation  and  forward  this  package  to 
the  Assistant  Administrator  for  Weather 
Services  for  final  certification.  If  Dr.  Friday 
appiroves,  he  wUl  forward  the  certification  to 
the  Secretary  for  approval  and  transmittal  to 
Congress. 

My  recommendation  is  based  on  my 
review  of  the  pertinent  evidence  and 
application  of  the  modernization  criteria  for 
consolidation  of  a  field  office.  In  summary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concerns 
afliecting  the  weather  services  provided  in  the 
Worcester  service  area  is  included  as 
attachment  A.  As  discussed  below,  I  find  that 
providing  the  services  which  address  theaa 
characteristics  and  concerns  from  the 
NWSFO  Boston  will  not  degrade  these 
services. 

2.  A  detailed  list  of  the  services  currently 
provided  within  the  Worcester  service  area 
from  the  Worcester  WSO  location  and  a  list 
of  services  to  be  provided  from  the  NWSFO 
Boston  location  after  consolidation  is 
included  as  attachment  B.  Comparison  of 
these  services  shows  that  all  services 
currently  provided  will  continue  to  be 
provided  after  the  proposed  consolidation. 
Also,  the  enclosed  map  shows  the  WSO 
Worcester  Area  of  Responsibility  (i.e. 
"Affected  Service  Area")  and  the  future  WFO 
Boston  Area  of  Responsibility.  As  discussed 
below,  I  find  that  there  will  be  no 
degradation  in  the  quality  of  these  services  as 
a  result  of  the  consolidation. 
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3.  A  description  of  the  recent  or  expected 
modernization  of  National  Weather  Service 
(NWS)  operations  which  will  enhance 
services  in  the  WSO  Worcester  service  area 
is  included  as  attachment  C  The  new 
technology  (i.e.  ASOS,  WSR-88D.  and 
AWIPS)  has  or  will  be  installed  and  will 
enhanced  services. 

4.  A  map  showing  planned  NEXRAD 
coverage  at  an  elevation  of  10,000  feet  for 
southern  New  England  including  central  and 
west  central  Massachusetts  is  included  as 
attachment  D.  NWS  operational  radar 
coverage  for  the  Worcester  service  area  will 
be  increased  and  no  area  will  be  missed  in 
coverage. 

5.  The  following  evidence,  based  upon 
operational  demonstration  of  modernized 
NWS  operations,  played  a  key  role  in 
concluding  there  will  be  no  degradation  of 
service. 

A.  The  WSR-88D  RADAR  Commissioning 
Report,  attachment  E,  validates  that  the 
WSR-88D  meets  technical  specifications 
(acceptance  test);  is  folly  operational 
(satisfactory  operation  of  system  interfeces 
and  satisfactory  support  of  associated  NWS 
forecasting  and  warning  services);  service 
backup  capabilities  are  functioning  properly, 
a  full  set  of  operations  and  maintenance 
documentation  is  available;  and  spare  parts 
and  test  equipment  and  trained  operations 
and  maintenance  personnel  are  available  on 
site.  Training  was  completed.  There  were  two 
national  work-arounds.  One  of  these  has  been 
satisfied  while  the  othw  one  remains  in 
effiect. 

B.  The  User  Confirmation  of  Services, 
attachment  F,  documents  that  several 
responses  required  explanation.  This 
included  two  negative  comments.  Two  other 
responses  e^qiressed  concern  over  the  new 
radar.  Telephone  calls  were  placed  to  the 
four  responders  and  their  comments  and 
concerns  were  addressed.  All  four  responsers 
are  now  satisfied  without  service,  as  stated  in 
the  Confirmation  of  Services  Report. 

C  The  Decommissioning  Readiness  Report, 
attachment  G,  verified  that  the  existing 
Worcester  local  warning  WSR-74C  radar  is 
no  longer  needed  to  support  services  or 
products  for  local  office  operations. 

6.  A  memorandimi  assigning  the  liaison 
officer  for  the  Worcester  service  area  is 
included  as  attachment  H. 

I  have  considered  recommendations  of  the 
Modernization  Transition  Committee 
(Committee)  (attachment  I)  and  the 

public  comments  received 

during  the  comment  period  (attachment  J). 

On the  Committee 

voted  to  endorse  the  proposed  consolidation 
(attachment  K).  I  believe  all  negative 
comments  have  been  addressed  to  the 
satisfaction  of  our  customers  and  I  continue 
to  recoDunend  this  certification. 

Endorsement 

I,  John  T.  Forsing,  Director,  Eastern  Region, 
endorse  this  consolidation  certification. 

John  T.  Forsing 

Date 


Attachments 

1803  North  7  Highway.  Pleasant  Hill,  MO 
64080 

October  27, 1995. 

Memorandum  for  Richard  P.  Augulis, 

Director,  Central  Region 
From:  Lynn  P.  Maximuk,  MIC  NWSO  Kansas 

aty/Pleasant  Hill 
Subject:  Recommendation  for  Consolidation 
Certification 

In  December  1993  a  change  of  operations 
occurred  M^en  most  personnel  and  most 
services  provided  by  the  WSO  at  Kansas  City 
Intematicmal  Airport  were  transferred  to  the 
future  WFO  site  in  Pleasant  Hill,  Missouri.  At 
that  time  a  Residual  Weather  Service  Office 
(RWSO)  was  left  at  the  airport  site  to 
continue  the  surtece  and  radar  observational 
programs.  Since  that  time  the  Kansas  Gty 
International  Airport  ASOS  has  been 
commissioned,  and  the  WSR-57  radar  has 
been  deoommistioned. 

After  reviewing  the  attached 
documentation,  I  have  determined,  in  my 
professional  judgement,  that  consolidation  of 
the  Kansas  City  Residual  Weather  Service 
Office  (RWSO)  with  the  foture  Kansas  City/ 
Pleasant  Hill  Weather  Forecast  Office  (FWO) 
in  Pleasant  Hill,  Missouri  will  not  result  in 
any  degradation  in  weather  services  to  the 
Kansas  City  service  area.  This  proposed 
certification  is  in  accordance  with  the 
advance  notification  provided  in  the  National 
Implementation  Plan.  Accordingly,  I  am 
recommending  you  approve  this  action  in 
accordance  with  section  706  of  Public  Law 
102-567.  If  you  concur,  please  endorse  this 
recommendation  and  forward  this  package  to 
the  Assistant  Administrator  for  Weather 
Services  for  final  certification.  If  Dr.  Friday 
approves,  he  will  forward  the  certification  to 
the  Secretary  for  approval  and  transmittal  to 
Congress. 

My  recommendation  is  based  on  my 
review  of  the  pertinent  evidence  and 
applicatimi  of  the  nuxiemization  criteria  for 
consolidation  of  a  field  office.  In  summary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concerns 
a%cting  the  weather  services  provided  in  the 
pre-modemized  Kansas  City  service  area  is 
included  as  attachment  A.  As  discussed 
below,  I  find  that  providing  the  services 
which  address  these  characteristics  and 
concerns  from  the  foture  Kansas  City/ 
Pleasant  Hill  WFO  will  not  degrade  these 
services. 

2.  A  detailed  list  of  the  services  currently 
provided  from  the  Kansas  City  RWSO 
location  and  a  list  of  comparable  services  to 
be  provided  from  the  foture  Kansas  Qty/ 
Pleasant  Hill  WFO  location  after  . 
consolidation  is  included  as  attaduneht  B. 
Comparison  of  these  services  shows  that  all 
services  currently  provided  will  continue  to 
be  provided  after  the  proposed  consolidatfon. 
Also,  the  enclosed  map  shows  the  pre- 
modemized  WSO  Kansas  Qty  area  of 
responsibility  (Le.,  "affected  service  area") 
and  the  foture  WFO  Kansas  City/Pleasant 
HiU  area  of  responsibility.  As  diiscussed 
below,  I  find  that  there  will  be  no 
degradation  in  the  quality  of  these  services  as 
a  nsult  of  the  consolidation. 

3.  A  description  of  the  recant  or  expected 
modernization  of  National  Weather  Service 


(NWS)  operations  which  will  enhance 
services  in  the  WSO  Kansas  City  service  area 
is  included  as  attachment  Q  The  new 
technology  (i.e.,  ASOS,  WSR-88D,  and 
AWIPS)  has  or  will  be  installed  and  will 
enhance  services. 

4.  A  map  showing  planned  NEXRAD 
coverage  at  an  elevation  of  10,000  feet  for 
Kansas  and  Missouri  is  included  as 
attachment  D.  NWS  operational  radar 
coverage  for  the  Kansas  City  service  area  will 
be  increased  and  no  area  will  be  missed  in 
coverage. 

5.  The  following  evidence,  based  upon 
operational  demonstration  of  modernized 
NWS  operations,  played  a  key  role  in 
concluding  there  will  be  no  degradation  of 
service: 

A.  The  WSR-68D  Radar  Conunissioning 
Report,  attachment  E,  validates  that  the 
WSR-88D  meets  technical  specifications 
(acceptance  test);  is  folly  operational 
(satisfectory  operation  of  system  interfeces 
and  sabsbctory  support  of  associated  NWS 
forecasting  and  warning  services);  service 
beckup  capabilities  are  functioning  properly; 
a  foil  set  of  operations  and  maintenance 
documentation  is  available;  and  spare  parts 
and  test  eqiiipment  and  trained  operations 
and  maintenance  personnel  are  available  on 
site.  Training  was  completed  but  two 
national  workarounds  remain  in  effect. 

B.  The  User  Confirmation  of  Services, 
attachment  F,  documents  that  all  comments 
have  been  answered  to  the  satisfaction  of  the 
commentors  as  stated  in  the  service 
Conformation  Report.  Three  of  the 
commentors  had  concerns  about  the 
automated  coded  radar  observation  product 
(ROB).  They  were  specifically  concerned 
about  the  lack  of  movement  speed  and 
direction,  and  the  inclusion  of  AP  in  the 
repnsrts.  We  have  discussed  these  problems 
with  those  i>eople  and  they  are  satisfied  that 
the  NWS  is  working  toward  a  solution.  These 
three  users  have  stated  that  those  limitations 
do  not  diminish  the  capabilities  of  the  WSR- 
88D  frt>m  providing  superior  radar 
information  throu^  their  video  feeds.  An 
emergency  management  agency  responded 
negatively  due  to  the  cost  of  obtaining  a  NIDS 
drop.  They  have  since  completed 
negotiations  with  a  NIDS  vendor  to  receive 
the  WSR-88D  data.  Four  other  respondents 
had  negative  responses  but  followed  with 
comments  not  directly  related  to  the  WSR- 
88D.  Those  conunents  dealt  with  inadequate 
NWR  coverage  and  other  NWS  products  or 
services. 

C  The  Decommissioning  Readiness  Report, 
attachment  G,  verifies  that  the  existing 
Kansas  City  WSR-57  radar  is  no  longer 
needed  to  support  services  or  {noducts  for 
local  office  operations. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  Kansas  Gty  service  area  is 
included  as  attachment  H. 

I  have  considered  recommendations  of  the 
Modemizati<m  Transition  Committee 

(attachment  I)  and  the 

public  comments  received  during  the 
oommant  period  (attachment  J).  On 

,  the  Coinmittee  voted 

to  endorse  the  propoaad  consolidaticMi 
(attachment  K)  I  believe  all  negative 
comments  have  been  addressed  to  the 


satisfaction  of  our  customers  and  I  continue 
to  recommend  this  certification. 

Endorsement 

I,  Richard  P.  Augulis,  Director,  Central 
Region,  endorse  this  consolidation 
certification. 

Richard  P.  Augulis 

Date 

U.S.  DEPAKTMENT  W  GOM^aKCE 

Sationa}  Oceanic  and  Atmotpheric 
Administration 

NATIONAL  WEATHER  SERVICE 

9200  White  Lake  Rd  White  Lake.  MI  48386 

October  25. 1995. 

Memorandum  for  Richard  P.  Augulis, 

Director,  Central  Region 
From:  Dean  P.  Gulezian,  MIC,  WSFO  DTX 
Subject:  Recommendation  for  Consolidation 
Certifiction 

After  reviewing  the  attached 
documentation,  I  have  determined,  in  my 
professional  judgement,  consolidation  of  the 
Detroit  Weather  Service  Offices  (WSO)  with 
the  foture  Detroit  Weather  Forecast  Office 
(WFO)  in  White  Lake,  Michigan  will  not 
result  in  any  degradation  in  weather  services 
to  the  Detroit  service  area.  This  proposed 
certification  is  in  accordance  with  the 
advance  notification  provided  in  the  National 
Implementation  Plan.  Accordingly,  I  am 
recommending  you  approve  this  action  in 
accordance  with  section  706  of  Public  Law 
102-567.  If  you  concur,  please  endorse  this 
recommendation  and  forward  this  package  to 
the  Assistant  Administrator  for  Weather 
Services  for  final  certification.  If  Dr.  Friday 
approves,  he  will  forward  the  certification  to 
the  Secretary  for  approval  and  transmittal  to 
congress. 

My  recommendation  is  based  on  my 
review  of  the  pertinent  evidence  and 
application  of  the  modernization  criteria  for 
consolidation  of  a  field  office.  In  siimmary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concerns 
affecting  the  weather  services  provided  in  the 
Detroit  service  area  is  included  as  attachment 
A.  As  discussed  below,  I  find  that  providing 
the  services  which  address  these 
characteristics  and  concerns  from  foture 
Detroit  WFO  will  not  degrade  these  services. 

2.  A  detailed  list  of  the  services 
traditionally  pirovided  within  the  Detroit 
service  area  from  the  Detroit  WSO  location 
and  a  list  of  services  to  be  provided  from  the 
foture  Detroit  WFO  location  after 
consolidation  is  included  as  attachment  B. 
Comparison  of  these  services  shows  that  all 
services  currently  provided  will  continue  to 
be  provided  after  the  proposed  consolidation. 
Also,  the  enclosed  map  snows  the  WSO 
Detroit  area  of  responsibility  (i.e.  "affected 
service  area")  and  the  foture  WFO  Detroit 
area  of  respMnsibility.  As  discussed  below,  I 
find  that  there  will  be  no  degradation  in  the 
quality  of  these  services  as  a  result  of  the 
consolidatioB. 

3.  A  descripticm  of  the  recent  or  expected 
modernization  of  National  Weather  Service 
(NWS)  operations  which  will  enhance 
services  in  the  WSO  Detroit  service  area  is 
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includMl  as  attachmant  C  The  new 
technology  (i.e.  ASOS.  >MSR-88D.  and 
AWIPS)  has  or  wrill  be  installed  and  will 
enhance  services. 

4.  A  map  showing  planhed  NEXRAD 
coverage  at  an  elevation  qf  10,000  feet  for 
Michi^n  is  included  as  attachment  D.  NWS 
operational  radar  coverag^  for  the  E)etroit 
service  area  will  be  increased  and  no  area 
«rill  be  missed  in  coveray. 

5.  The  following  evidence,  based  upon 
operational  demonstratiofi  of  modernized 
NWS  operations,  played  «  key  role  in 
concluding  there  will  be  so  degradation  of 
service: 

A.  The  WSR-88D  Radar  Commissioning 
Report,  attachment  E,  validates  that  the 
WSR-68D  meets  technical  specifications 
(acceptance  test);  is  fiilly  operational 
(satisfectory  operation  of  tystem  interfaces 
and  satisfactory  support  of  associated  NWS 
forecasting  and  warning  services);  service 
backup  capabilities  are  functioning  properly; 
a  full  set  oif  operations  anj  maintenance 
documentation  is  available;  and  spare  parts 
and  test  equipment  and  trained  operations 
and  maintenance  persomlel  are  available  on 
site.  Training  was  completed  but  two 
national  work-arounds  remain  in  effect. 

B.  The  User  Confirmation  of  Services, 
attachment  F,  documents  that  three  negative 
comments  were  received.  All  comments  have 
been  answered  to  the  satisfaction  of  the 
commentors  as  stated  in  the  service 
Confirmation  Report. 

Q  The  Decommissioniqg  Readiness  Report, 
attachment  G,  verifies  thai  the  existing 
Detroit  WSR-74S  radar  isino  longer  needed 
to  support  services  or  products  for  local 
office  operations. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  Detroit  service  area  is  included 
at  attachment  H. 

I  have  considered  recoramendations  of  the 
Modernization  Transition  Committee 

(attachment  I)  and  the public 

comments  received  during  the  comment 

period  (attachment  J).  On  j ,  the 

Committee  voted  to  endofte  the  pnoposed 
consolidation  (attachment  K).  I  believe  all 
negative  comments  have  been  addressed  to 
the  satisfaction  of  our  customers  and  I 
continue  to  recommend  tliis  certification. 

Endorsement 

I,  Richard  P.  Augulis.  Director,  Central 
Region,  endorse  this  consolidation 
certification.  , 

i 
1 

Richard  P.  Augulis  : 

Date  ' 

Memorandum  for  Richard  P.  Augulis, 

Director,  Central  Regipn. 
From;  | 

Curtis  S.  Holderbach.  MIC  (AM)  NWSFRO 

Topeka,  KS  ' 

Richard  H.  Elder,  MIC.  IjWSO  Wichita,  KS 
Steven  D.  Schurr,  MIC,  NWSO  Hastings, 
NE  I 

Subject:  Reconunendation|  for  Consolidation. 
Certification 

After  reviewing  the  atta<:hed 
documentation,  we  have  determined  in  our 
professional  judgment,  consolidation  of  the 
Concordia  Weather  Service  Office  (WSO) 


UMI 


with  the  future  Topeka.  Wichita,  and 
Hastings  Weather  Forecast  Offices  (WFO) 
will  not  result  in  any  degradation  in  weather 
services  to  the  Concordia  service  area.  This 
proposed  certification  is  in  accordance  with 
the  advance  notification  provided  in  the 
National  Implementation  Plan.  Accordingly, 
we  are  recommending  you  approve  this 
action  in  accordance  with  section  706  of 
Public  Law  102-567.  If  you  concur,  please 
endorse  this  recommendation  and  forward 
this  package  to  the  Assistant  Administrator 
for  Weather  Services  for  final  certification.  If 
Dr.  Friday  approves,  he  will  forward  the 
certification  to  the  Secretary  for  approval  and 
transmittal  to  Congress. 

Our  recommendation  is  based  on  our 
review  of  the  pertinent  evidence  and 
application  of  the  modernization  criteria  for 
consolidation  of  a  field  office.  In  summary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concerns 
affecting  the  iveather  services  provided  in  the 
Concordia  service  area  is  included  as 
attachment  A.  As  discussed  below,  vn  find 
that  providing  the  services  which  address 
these  characteristics  and  concerns  from  the 
future  Topeka,  Wichita,  and  Hastings  WFOs 
will  not  degrade  these  services. 

2.  A  detailed  list  of  the  services  currently 
provided  within  the  Concordia  service  area 
from  the  Concordia  WSO  location  and  a  list 
of  services  to  be  provided  from  the  fature 
Topeka.  Wichita,  and  Hastings  WFO 
locations  after  the  proposed  consolidation  is 
included  as  attachment  B.  Comparison  of 
these  services  shows  that  all  services 
currently  provided  will  continue  to  be 
provided  after  the  prop)osed  consolidation. 
Also,  the  enclosed  map  shows  the  WSO 
Concordia  Area  of  Responsibility  (i.e., 
"Affected  Service  Area")  and  the  future 
Topeka.  Wichita  and  Hastings  WFOs'  Areas 
of  Responsibility.  As  discussed  below,  we 
find  that  there  will  be  no  degradation  in  the 
quality  of  these  services  as  a  result  of  the 
consolidation. 

3.  A  description  of  the  recent  or  expected 
modernization  of  National  Weather  Service 
(NWF)  operations  which  will  enhance 
services  in  the  WSO  Concordia  service  area 
is  included  as  attachment  Q  The  new 
technology  (i.e.,  ASOS,  WSR-68D,  and 
AWIPS)  has  or  will  be  installed  and  will 
enhance  services. 

4.  A  map  showing  planned  NEXRAD 
coverage  at  an  elevation  of  10,000  feet  for 
Kansas  and  portions  of  surrounding  areas  is 
included  as  attachment  D.  NWS  operational 
radar  coverage  for  the  Concordia  service  area 
will  be  increased  and  no  area  tnll  be  missed 
in  coverage. 

5.  The  following  evidence,  based  upion 
operational  demonstration  of  modernized 
NWS  operations,  played  a  key  role  in 
concluding  there  will  be  no  degradation  of 
service: 

A.  The  WSR-88D  RADAR  Cranmissioning 
Reports  from  Topeka,  Wichita,  and  Hastings, 
attachment  E  validate  that  the  WSR-88Ds 
meet  technical  specifications  (acceptance 
test);  are  ftilly  operational  (satisfactory 
operation  of  system  interfaces  and 
satisfactory  support  of  associated  NWS 
forecasting  and  warning  services);  service 
backup  cap>abilities  are  functioning  pro[>erly; 


a  full  set  of  operations  and  maintenance 
documentation  is  available;  and  spare  parts 
and  test  equipment  and  trained  operations 
and  maintenance  personnel  are  available  on 
site.  Training  was  completed  but  two 
national  work-arounds  remain  in  effect. 

B.  The  User  Confirmation  of  Services  from 
Topeka,  Wichita,  and  Hastings,  attachment  F, 
document  that  no  negative  comments  were 
received  from  Topelca,  seven  negative 
comments  were  received  bom  Wichita,  and 
one  negative  comment  from  Hastings.  All 
negative  comments  have  been  answered  to 
the  satisfaction  of  the  commentors  as 
reflected  in  the  reports. 

c.  The  Decommissioning  Readiness  Report, 
attachment  G,  verifies  that  the  existing 
Concordia  WSR-74C  radar  is  no  longer 
needed  to  support  services  or  products  for 
local  office  operations. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  Concordia  service  area  is 
included  as  attachment  H. 

We  have  considered  recommendations  of 
the  Modernization  Transition  Committee 

(attachment  I)  and  the ,  public 

comments  received  during  the  comment 

period  (attachment  J).  On ,  the 

Committee  voted  to  endorse  the  proposed 
consolidation  (attachment  K).  We  believe  all 
negative  conunents  have  been  addressed  to 
the  satisfaction  of  our  customers  and  we 
continue  to  recommend  this  certification. 

4Endorseinent 

I,  Richard  P.  Augulis,  Director,  Central; 
Region,  endorse  this  consolidation 
certification. 

Richard  P.  Augulis    ^ 

Date 

Attachments 

Weather  Service  Forecast  Office 

11691  S.W.  17  Street,  Miami,  FL  33165-2149 

Memorandum  for  Harry  S.  Hassel,  Director, 

Southern  Region 
From: 

Paul  J.  Hebert,  AM/MIC,  Miami,  FL 

Bart  Hagemeyer,  MIC,  Melbourne,  FL 
Subject:  Recommendation  for  Consolidation 
Certification 

After  reviewing  the  attached 
documentation,  I  have  determined,  in  my 
professional  judgement,  consolidation  of  the 
West  Palm  Beach  Weather  Service  Office 
(WSO)  with  the  futiire  Miami  and  Melbourne 
Weather  Forecast  Offices  (WFOs)  will  not 
result  in  any  degradation  in  weather  services 
to  the  West  Palm  Beach  service  area.  This 
projxjsed  certification  is  in  accordance  with 
the  advance  notification  provided  in  the 
National  Implementation  Plan.  Accordingly, 
I  am  reconmiending  you  approve  this  action 
in  accordance  with  section  706  of  Public  law 
102-567.  If  you  concur,  please  endorse  this 
recommendation  and  forward  this  package  to 
the  Assistant  Administrator  for  Weather 
Services  for  final  certification.  If  Dr.  Friday 
approves,  he  will  forward  the  certification  to 
the  Secretary  for  approval  and  transmittal  to 
Congress. 

My  recommendation  is  based  on  my 
review  of  the  pertinent  evidence  and 


application  of  the  modernization  criteria  for 
consolidation  of  a  field  office.  In  summary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concerns 
affecting  the  weather  services 4)rovided  in  the 
West  Palm  Beach  service  area  is  included-as 
Attachment  A.  As  discussed  below,  I  find 
that  providing  the  services  which  address 
these  characteristics  and  concerns  by  the 
Miami  and  Melbourne  WFOs  will  not 
degrade  these  services. 

'2.  A  detailed  list  of  the  services  ourently 
provided  within  the  West  Palm  Beach  service 
area  from  the  West  Palm  Beach  location  and 
a  list  of  services  to  be  provided  from  the 
Miami  and  Melbourne  WFO  locations  after 
consolidation  is  included  in  Attachment  B. 
Comparison  of  these  services  shows  that  all 
services  currently  provided  will  continue  to 
be  provided  after  the  proposed  consolidation. 
Also,  the  enclosed  map  shows  the  WSO  West 
Pahn  Area  of  Responsibility  (i.e.,  "Affected 
Service  Area;')  and  the  future  WFO  Miami 
Area  of  Resp>onsibility.  As  discvissed  below, 
I  find  that  there  will  be  no  degradation  in  the 
quality  of  these  services  as  a  result  of  the 
consolidation. 

3.  A  description  of  the  recent  or  expected 
modernization  of  National  Weather  Service 
(NWS)  operations  which  will  enhance 
services  in  the  WSO  West  Palm  Beach  service 
area  is  included  as  Attachment  C.  The  new 
technology  (i.e.,  ASOS,  WSR-68D,  and 
AWIPS)  has  or  will  be  installed  and  will 
enhance  services. 

4.  A  map  showing  planned  NEXRAD 
coverage  at  an  elevation  of  10,000  feet  for 
Florida  is  included  as  Attachment  D.  NWS 
operational  radar  coverage  for  the  specific 
service  area  will  be  increased  and  no  area 
will  be  missed  in  coverage. 

5.  The  following  evidence,  based  up)on 
operational  demonstration  of  modernized 
hfWS  operations,  played  a  key  role  in 
concluding  there  will  be  no  degradation  of 
service. 

A.  The  WSR-88D  Radar  Commissioning 
Reports  for  NWSO  Melbourne,  Attachment 
E-1,  and  NWSFO  Miami,  Attachment  E-2, 
validate  that  the  WSR-88Ds  meet  technical 
specifications  (acceptance  test);  are  fully 
operational  (satisfactory  operation  of  system 
interfaces  and  satisfactory  support  of 
associated  NWS  forecasting  and  warning 
services);  service  backup  capabilities  are 
functioning  properly;  a  full  set  of  operations 
and  maintenance  documentation  is  available; 
and  spare  parts  and  test  equipment  and 
trained  operations  and  maintenance 
personnel  are  available  on  site.  Training  was 
completed  but  two  national  work-arounds 
remain  in  effect. 

B.  The  User  Confirmation  of  Services, 
Attachments  F-1  and  F-2,  document  that 
only  one  negative  comment  was  received  for 
the  Miami  WSR-66D.  The  negative  comment 
has  been  answered  to  the  satisfaction  of  the 
commenter  as  stated  in  the  service 
Confirmation  Report. 

C.  The  Decommissioning  Readiness  Report, 
Attachment  G,  verifies  that  the  existing  West 
Palm  Beach  WSR-74S  radar  is  no  longer 
needed  to  support  services  or  products  for 
local  office  operations. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  West  Palm  Beadi  service  area 
is  included  as  Attachment  H. 


I  have  considered  recommendations  of  the 
Modernization  Transition  Committee 
(Committee)  (Attachment  I)  and  the 

public  comments  received 

during  the  comment  period  (Attachment  J). 

On ,  the  Committee 

voted  to  endorse  the  proposed  consolidation 
(Attachment  K).  I  believe  all  negative 
comments  have  been  addressed  to  the 
satisfaction  of  our  customers  and  I  continue 
to  recommend  this  certification. 

Endorsement 

I,  Harry  S.  Hassel,  Director,  Southern 
Region,  endorse  this  consolidation 
certification. 

Harry  S.  Hassel 

Date 
Attachments 

Memorandum  for  Harry  S.  Hassel,  Director 

Southern  Region 
From:  Bart  Hagemeyer,  MIC,  NWSO 

Melbourne,  FL;  Steve  Letro,  MIC,  NWSO 

Jacksonville,  FL 

Subject:  Recommendation  for  Consolidation 
Certification 

After  reviewing  the  attached 
documentation,  I  have  determined,  in  my 
professional  judgement,  consolidation  of  the 
Daytona  Beach  Weather  Service  Office  (WSO) 
with  the  future  Melbourne  and  Jacksonville 
Weather  Forecast  Offices  (WFO)  will  not 
result  in  any  degradation  in  weather  services 
to  the  Daytona  Beach  service  area.  This 
proposed  certification  is  in  accordance  with 
the  advance  notification  provided  in  the 
National  Implementation  Plan.  Accordingly, 
I  am  reconmiending  you  approve  this  action 
in  accordance  with  section  706  of  Public  Law 
102-567.  If  you  concur,  please  endorse  this 
recommendation  and  forward  this  package  to 
the  Assistant  Administrator  for  Weather 
Services  for  final  certification.  If  Dr.  Friday 
approves,  he  will  forward  the  certification  to 
the  Secretary  for  approval  and  transmittal  to 
Congress. 

My  recommendation  is  based  on  my 
review  of  the  pertinent  evidence  and 
application  of  the  modernization  criteria  for 
consolidation  of  a  field  office.  In  simunary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concerns 
affecting  the  weather  services  provided  in  the 
Daytona  Beach  service  area  is  included  as 
attachment  A.  As  discussed  below,  I  find  that 
providing  the  services  which  address  these 
characteristics  and  concerns  from  Melbourne 
and  Jacksonville  WFOs  will  not  degrade 
these  services. 

2.  A  detailed  list  of  the  services  ctirrently 
provided  within  the  Daytona  Beach  service 
area  from  the  Daytona  Beach  WSO  location 
and  a  list  of  services  to  be  provided  from  the 
Melbourne  and  Jacksonville  WFO  locations 
after  consolidation  is  included  as  attachment 
B.  Comparison  of  these  services  shows  that 
all  services  currently  provided  will  continue 
to  be  provided  after  the  proposed 
consolidation.  Also,  the  enclosed  map  shows 
the  WSO  Daytona  Beach  Area  of 
Responsibility  (i.e.  Affected  Service  Area) 
and  the  future  WFO  Melbourne  Area  of 
Responsibility.  As  discussed  below,  I  find 


that  there  will  be  no  degradation  in  the 
quality  of  these  services  as  a  result  of  the 
consolidation. 

3.  A  description  of  the  recent  or  expected 
modernization  of  National  Weather  Service 
(NWS)  operations  that  will  enhance  services 
in  the  WSO  Daytona  Beach  service  area  are 
included  as  attachment  C.  The  new 
technology  (i.e.  ASOS,  WSR-88D,  and 
AWIPS)  has  or  will  be  installed  and  will 
enhance  services. 

4.  A  map  showing  planned  NEXRAD 
coverage  at  an  elevation  of  10,000  feet  for 
Florida  is  included  as  attachment  D.  NWS 
operational  radar  coverage  for  the  specific 
service  area  will  be  increased  and  no  area 
will  be  missed  in  coverage. 

5.  The  following  evidence,  based  upon 
operational  demonstration  of  modernized 
NWS  operations,  played  a  key  role  in 
concluding  there  will  be  no  degradation  of 
service. 

A.  The  WSR-88D  Radar  Commissioning 
Reports,  attachment  E.  validate  that  the 
Melbourne  and  Jacksonville  WSR-88Ds  meet 
technical  specifications  (acceptance  test);  are 
fully  operational  (satisfactory  operation  of 
system  interfaces  and  satisfectory  support  of 
associated  NWS  forecasting  and  warning 
services);  service  backup  capabilities  are 
functioning  properly;  a  full  set  of  operations 
and  maintenance  documentation  is  available; 
and  spare  parts  and  test  equipment  and 
trained  operations  and  maintenance 
personnel  are  available  on  site.  Training  was 
completed,  but  two  national  work-arounds 
remain  in  effect. 

B.  The  User  Confirmation  of  Services 
reports,  attachment  F,  document  that  no 
negative  comments  were  received  from  the 
WSO  Daytona  Beach  service  area. 

C.  The  Decommissioning  Readiness  Report, 
attachment  G,  verifies  that  the  existing 
Daytona  Beach  WSR-57  radar  is  no  longer 
needed  to  support  services  or  products  for 
local  office  operations. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  Daytona  Beach  service  area  is 
included  as  attachment  H. 

I  have  considered  recommendations  of  the 
Modernization  Transition  Committee 
(Committee)  (attachment  I)  and  the 

public  comment(s)  received 

during  the  comment  p>eriod  (attachment  J). 

On ,  the  Committee 

voted  to  endorse  the  proposed  consolidation 
(attachment  K).  I  believe  all  negative 
comments  have  been  addressed  to  the 
satisfaction  of  our  customers  and  I  continue 
to  recommend  this  certification. 

Endorsement 

I,  Harry  S.  Hassel,  Director,  Southern 
Region,  endorse  this  consolidation 
certification. 

Harry  S.  Hassel 

Date 
Attachments 

Memorandum  for:  Harry  S.  Hassel,  Director 

Southern  Region 
From: 
Gifford  Ely,  MIC,  NWSFO  Dallas/Foit 

Worth,  TX 
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Bill  Ra«i,  MIC.  NYlSO  Hooston/Galvvston. 
TX 
Subject:  Recommendation  far  ConeolidatitHi 
Cartificatioa 

Afiar  reviewing  tha  attached 
documentatian.  I  hav*  detennined,  in  my 
pioinsiooal  jitdgfament.  conaolidation  of  the 
Waco  Weather  Sarvics  Office  (WSO)  uritfa  the 
future  Dallaa/Fcxt  Worth  and  Houstoo/ 
Gahmton  Weather  Forecast  Offices  (WFO) 
will  not  nauU  in  anyjdegradation  in  weathar 
■erricee  to  the  Waco  faivioe  area.  This 
pmposad  oartfficatio*  is  in  accordaBca  with 
Ae  advance  aotHteatjon  providad  in  the 
National  Implammitabai  Plan.  Acootdingly, 
I  am  recommending  jou  approve  this  action 
in  accordanoe  with  siction  706  of  Public  Law 
102-967.  If  you  coocir.  plaasa  endocae  this 
racommendation  and|ferwanl  this  package  to 
the  Assistant  Adminiptntor  far  Weather 
Services  far  final  certification.  If  Dr.  Friday 
approves,  he  will  fonvaid  the  certification  to 
the  Secretary  far  approval  and  transmittal  to 
Congress. 

My  recommendatittn  is  based  on  my 
review  <j{  the  pertinent  evidence  and 
application  of  the  modernization  critvia  far 
consolidation  of  a  field  office.  In  summary: 

1.  A  description  ofilocal  weather 
characteristics  and  weathw-ralated  concems 
aflecting  the  weather  services  provided  in  the 
Waco  service  area  is  Included  as  attachment 
A.  As  discuned  below.  I  find  that  providing 
the  services  which  address  these 
characteristics  and  concerns  from  the  future 
Dallas/P<»t  Worth  and  Houston/Galveston 
WFOs  will  not  degra^  these  services. 

2.  A  detailed  list  ol  the  services  currently 
provided  within  the  Waco  service  area  from 
the  Waco  WSO  location  and  a  list  of  services 
to  be  provided  from  6e  future  Dallas/Fort 
Worth  and  Houston/Galveston  WFO 
locations  after  consoUdation  is  included  as 
attachment  B.  Compirison  of  these  services 
shows  that  aU  service  currently  provided 
will  continue  to  be  provided  after  the 
propoeed  consolidatfan.  Also,  the  enclosed 
map  shows  the  WSO  Waco  Area  of 
Responsibility  (i.e.  "Affected  Service  Area") 
and  the  future  WFO  Dallas/Fort  Worth  Area 

*  of  Responsibility.  As  discussed  below.  I  find 
that  there  will  be  no  degradation  in  the 
quality  of  these  services  as  a  resuJt  of  the 
consolidation. 

3.  A  description  of  the  recent  or  expected 
modernization  of  NaHonal  Weather  Service 
(NWS)  operations  which  will  enhance 
services  in  the  WSO  Waco  service  aree  is 
included  as  attachment  C.  The  new 
technology  (i.e.  ASOB,  WSR-88D,  and 
AWIPS)  has  or  will  lie  installed  and  will 
enhance  services. 

4.  A  map  showing  planned  NEXRAD 
coverage  at  an  elevation  of  10,000  faet  for 
Texas  is  included  as{  attachment  D.  The 
combination  NWS  a|id  DOD  operational 
radar  coverage  for  this  specific  service  area 
will  be  incnwsed  an^  no  aree  will  be  missed 
in  coverage. 

5.  The  following  evidence,  based  upon 
operational  demons^tion  of  modernised 
NWS  operations,  played  a  key  role  in 
concluding  there  vrill  be  no  degradation  of 
service. 

A.  The  WSR-88D  Radar  Commissioning 
RaporU  far  NWSFO  Dallas/Fort  Wnth  and 


NWSPO  Houston/Galveston,  attachment  E. 
validate  that  the  WSR-88E)8  meet  technical 
specifications  (acceptance  test);  are  fully 
operational  (satisfactory  operation  of  system 
interfaces  and  satisfactory  support  of 
associated  NWS  ftnecasting  anid  %vaming 
services):  service  backup  capabilities  are 
functioning  properly;  a  full  set  of  operations 
and  maintenance  documentation  is  available; 
and  spare  parts  and  test  equipment  and 
trained  operations  and  maintenance 
perstnmel  are  available  on  site.  Training  was 
ccanpleted  but  two  national  work-aroonds 
remain  in  effect 

B.  The  User  Confirmation  of  Services  for 
Dallas/Fort  Worth  and  Houston/Galvaston. 
attachment  F,  docmnent  that  one  negative 
comment  was  received  from  both  the  Dallas/ 
Fort  Worth  and  Houston/Galveston  Radar 
Service  Confirmations  related  to  the  WSO 
Waco  Service  Area.  These  negative 
cranments  have  been  answered  to  the 
satisfaction  of  the  commenton  as  stated  in 
the  two  attached  Radar  Service  Confirmation 
Reports. 

C.  The  Decommissioning  Readiness  Report, 
attachment  G,  verifies  that  the  existing  Waco 
WSR-74  radar  is  no  longer  needed  to  support 
services  or  products  for  local  office 
operations. 

6.  A  memorandimi  assigning  the  liaison 
officer  for  the  Waco  service  area  is  included 
as  attachment  H. 

I  have  considered  recommendations  of  the 
Modernization  Transition  Committee 
(Committee)  (attachment  I]  and  the 

( )  public  comments  received 

during  the  comment  period  (attachment  J). 

On  ( ).  the  CoQunittee 

voted  to  endcKse  the  proposed  consolidation 
(attachment  K).  I  believe  all  negative 
comments  have  been  addressed  to  the 
satisfaction  of  our  customers  and  I  continue 
to  reoonunend  this  certification. 

Endorsement 

I,  Harry  S.  Hassel.  Director.  Southern 
Region,  endorse  this  consolidation 
certification. 

Harry  S.  Hassel 

Date 

Attachments 

Memorandum  for  Harry  S.  Hassel,  Director, 

Southern  Region 
Prom: 
David  C  Mcintosh,  MIC,  NWSO  Lake 

Charles,  LA 
Lee  Harrison.  MIC.  NWSO  Shreveport,  LA 

Subject:  Recommendation  for  Consolidation 
Certification 
After  revieMring  the  attached 
documentation,  I  have  determined,  in  my 
profassional  judgement,  that  consolidation  of 
the  Beaumont/Port  Arthur  Weadier  Service 
Office  (WSO)  with  the  future  Lake  Charles 
and  Shreveport  Weather  Forecast  Offices 
(WFO)  will  not  result  in  any  degradation  in 
weather  services  to  the  Beaumont/Poit 
Arthur  service  area.  This  proposed 
certification  is  in  accordance  with  the 
advance  notification  provided  in  the  National 
Implementation  Plan.  Accordingly,  I  am 
recommending  you  approve  this  action  in 


accordance  with  section  706  of  Public  Law 
102-567.  If  you  ctmcur,  please  endorse  this 
racommendation  and  forward  this  package  to 
the  Assistant  Administrator  for  Weather 
Services  for  final  certification.  If  Dr.  Friday 
approves,  he  will  forward  the  certification  to 
the  Secretary  far  approval  and  transmittal  to 
Congress. 

My  recommendation  is  based  on  my  . 
review  of  the  pertinent  evidence  and 
application  of  the  modonization  criteria  for 
consolidation  of  a  field  office.  In  summary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concems 
affecting  the  weather  services  provided  in  the 
Baaumont/Port  Arthur  service  area  is 
included  as  attachment  A.  As  discussed 
below,  I  find  that  providing  the  services 
which  address  thMe  characteristics  and 
concerns  from  foture  WFOs  Lake  Charles  and 
Shreveport  will  not  degrade  these  services. 

2.  A  detailed  list  of  £e  services  currently 
provided  within  the  Beaiunont/Port  Arthur 
service  area  from  WSO  Beaumont/Port 
Arthur  and  a  list  of  services  to  be  provided 
from  the  future  WFO  Lake  Charles  and 
Shreveport  locations  after  consolidation  is 
included  as  attachment  B.  Comparison  of 
these  services  shows  that  all  services 
currently  provided  will  continue  to  be 
provided  afier  the  proposed  consolidation. 
Also,  the  enclosed  map  shows  the  WSO 
Beaumont/Port  Arthur  Area  of  Responsibility 
(i.e.  "Afiscted  Service  Area")  and  the  future 
WFO  Lake  Charles  Area  of  Responsibility.  As 
discussed  below,  I  find  that  there  will  be  no 
degradation  in  the  quality  of  these  services  as 
a  result  of  the  consolidation. 

3.  A  description  of  the  recent  or  expected 
modernization  of  National  Weather  Service 
(NWS)  operations  which  will  enhance 
services  in  the  WSO  Beaumont/Port  Arthur 
service  area  is  included  as  attachment  C.  The 
new  technology  (i.e.  ASOS.  WSR-66D,  and 
AWIPS)  has  or  will  be  installed  and  will 
nanhance  services. 

4.  A  map  showing  planned  NEXRAD 
coverage  at  an  elevation  of  10,000  feet  far 
Texas  is  included  as  attachment  D.  NWS 
operational  radar  coverage  for  the  specific 
service  area  will  be  increased  and  no  area 
will  be  missed  in  coverage. 

5.  The  following  evidence,  besed  upon 
operational  demonstration  of  modernization 
NWS  operations,  played  a  key  lole  in 
concluding  there  will  be  no  degradation  of 
service. 

A.  The  WSR-88D  Radar  Commissioning 
Reports  for  NWSO  Lake  Charles  and 
Shreveport,  attachment  E,  validate  that  the 
WSR-88D  meets  technical  specifications 
(acceptance  test);  is  fully  operational 
(satisfactcny  operation  of  system  interfaces 
and  satisfactory  support  of  associated  NWS 
forecasting  and  warning  services);  service 
backup  capal^lities  are  functioning  properly; 
a  full  set  of  operations  and  maintenance 
documentation  is  available;  and  spare  parts 
and  test  equipment,  along  with  trained 
operations  and  maintenance  personnel  are 
available  on  site.  Training  was  completed  but 
two  national  work-arounds  remain  in  effect 

B.  The  User  Confirmatian  of  Services  for 
NWSO  Lake  Charles  and  Shreveport, 
attachment  F,  documents  that  two  negfative 
conmwnts  ware  receivad  from  NWSO  Lake 


Charles.  However,  neither  of  the  negative 
comments  came  from  the  Beaumont/Port 
Arthur  service  area.  The  negative  comments 
were  addressed  and  answered  to  the 
satisfaction  of  the  users  as  stated  in  the 
Service  Confirmation  Report. 

C  The  Decommissioning  Readiness  Report, 
attachment  G,  has  already  been  approved  and 
the  WSR-57  radar  has  been  decommissioned. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  Beaumont/Port  Arthur  service 
area  is  included  as  attachment  H. 

I  have  maintained  a  close  association  with 
the  emergency  management  community  in 
southeast  Texas  and  they  have  all  expressed 
appreciation  for  the  improved  warning 
services  they  have  received. 

I  have  considered  recommendations  of  the 
Modernization  Transition  Committee 
(Committee)  (Attachment  I)  and  the 

public  comments  received 

during  the  comment  period  (Attachment  J). 

On .  the  Committee 

voted  to  endorse  the  proposed  consolidation 
(Attachment  K).  I  have  tried  to  answer  all 
negative  comments  and  responses  to  the 
satisfaction  of  our  customers  and,  based  upon 
their  later  actions  and  comments,  I  continue 
to  recommend  this  certification. 

Endorsement 

I,  Harry  S.  Hassel.  Director.  Southern 
Region,  endorse  this  consolidation 
certification. 

Harry  S.  Hassel 

Date 

Attachments 

Memorandimi  for: 
Harry  S.  Hassel.  Director.  Southern  Region, 
NWS 
From: 
Jerry  O.  McDuffie,  MIC.  NWSO  Knoxville/ 

Tri-Cities,  TN 
Derrel  R.  Martin,  MIC,  NWSO  Nashville. 
TN 

Subject:  Recommendation  for  Consolidation 
Certification 

After  reviewing  the  attached 
documentation,  I  have  determined,  in  my 
professional  judgement,  that  consolidation  of 
the  Knoxville  Weather  Service  Office  (WSO) 
with  the  future  Knoxville/Tri.Cities  and 
Nashville  Weather  Forecast  Offices  (WFO) 
will  not  result  in  any  degradation  in  weather 
services  to  the  Knoxville  area.  This  proposed 
certification  is  in  accordance  with  the 
advanced  notification  provided  in  the 
National  Implementation  Plan.  Accordingly, 
I  am  recommending  you  approve  this  action 
in  accordance  with  section  706  of  Public  Law 
102-567.  If  you  concur,  please  endorse  this 
recommendation  and  forward  this  package  to 
the  Assistant  Administrator  for  Weather 
Services  for  final  certification.  If  Dr.  Friday 
approves,  he  will  forward  the  certification  to 
the  Secretary  for  approval  and  transmittal  to 
Congress. 

My  recommendation  is  based  on  my 
review  of  the  pertinent  evidence  and 
application  of  the  modernization  criteria  for 
consolidation  of  a  field  office.  In  summary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concems 


affecting  the  weather  services  provided  in  the 
Knoxville  service  area  is  included  as 
attachment  A.  As  discussed  below,  I  find  that 
providing  the  services  which  address  these 
characteristics  and  concems  from  the  future 
Knoxville/Tri-Cities  and  Nashville  WFOs 
will  not  degrade  these  services. 

2.  A  detailed  list  of  the  service  currendy 
provided  within  the  Knoxville  service  area 
from  the  WSO  Knoxville  location  and  a  list 
of  services  to  be  provided  from  the  future 
Knoxville/Tri-Cities  and  Nashville  WFO 
locations  after  consolidation  is  included  as 
attachment  B.  Comparison  of  these  services 
shows  that  all  services  currently  provided 
will  continue  to  be  provided  after  the 
proposed  consolidation.  The  enclosed  map 
shows  the  WSO  Knoxville  service  area  and 
the  future  WFO  Knoxville/Tri-Cities  service 
area.  As  discussed  below.  I  submit  that  there 
will  be  no  degradation  in  the  quality  of  these 
services  as  a  residt  of  the  consolidation. 

3.  A  description  of  the  modernization  of 
National  Weather  Service  (NWS)  operations 
which  will  enhance  services  in  the  WSO 
Knoxville  service  area  is  included  as 
attachment  C.  The  new  technology  (i.e. 
ASOS.  WSR-88D,  and  AWIPS)  has  or  will  be 
installed  and  will  enhance  services. 

4.  A  map  showing  planned  WSR-88D  radar 
coverage  at  an  elevation  of  10,000  feet  for 
east  Tennessee  is  included  as  attachment  D. 
NWS  operational  radar  coverage  for  the 
specific  service  area  will  be  increased  and  no 
area  will  be  missed  in  coverage 

5.  The  following  evidence,  based  upon 
operational  demcftistration  of  modernized 
NVyS  operations,  played  a  key  role  in 
concluding  there  will  be  no  degradation  of 
service. 

A.  The  WSR-88D  Radar  Commissioning 
Repmrts  for  NWSO  Knoxville/Tri-Cities  and 
NWSO  Nashville,  attachment  E.  validate  that 
the  WSR-88Ds  meet  technical  specifications 
(acceptance  test);  are  fully  operational 
(satisfactory  operation  of  system  interfaces 
and  satisfactory  support  of  associated  NWS 
forecasting  and  warning  services);  service 
backup  capabilities  are  fiinctioning  properly; 
a  full  set  of  operations  and  maintenance 
documentation  is  available;  ami  spare  parts 
and  test  equipment,  along  with  trained 
operations  and  maintenance  personnel  are 
available  on  site.  Training  was  completed; 
but,  two  national  work-aroimds  remain  in 
effiect. 

B.  The  User  Confirmation  of  Services  for 
Knoxville/Tri-Cities  and  Nashville, 
attachment  F,  document  that  only  one  (1) 
negative  comment  was  received.  Followup 
with  Monroe  County  indicates  the  main 
concern  was  NOAA  Weather  Radio  coverage 
fit>m  the  Chattanooga  transmitter  in  regard  to 
warnings,  not  really  the  WSR-88D.  The 
County  Director  of  EMA  stated  on  October 
17, 1995,  after  several  months  of  evaluation, 
that  the  radar  coverage  and  service  to  Monroe 
County  is  very  good.  Several  positive 
ccMnments  were  given. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  Knoxville  service  area  is 
included  as  attachment  G. 

I  have  considered  recommendations  of  the 
Modernization  Transition  Committee 
(Committee)  (attachment  H)  and  the 
public  comments  received 


during  the  comment  period  (attachment  I). 

On ,  the  Committee 

voted  to  endorse  the  proposed  consolidation 
(attachment  j).  I  beUeve  all  negative 
comments  have  been  addressed  to  the 
satisfaction  of  our  customers  and  I  continue 
to  recommend  this  certifications. 

Endorsement 

I.  Harry  S.  Hassel,  Director,  Southem 
Region,  endorse  this  consolidation 
certification. 

Harry  S.  Hassel  • 

Date 
Attachments 

Memoradiun  for  Thomas  D.  Potter,  Director. 

Western  Region 
From:  Kenneth  Mielke.  AM/MIC,  NWSFO 

Great  Falls,  MT 
Subject:  Recommendation  for  Consolidation 

Certification 
After  reviewing  the  attached 
documentation,  I  have  determined,  in  my 
professional  judgement,  consolidation  of  the 
Havre  Weather  Service  Office  (WSO)  with  the 
future  Great  Falls  Weather  Forescast  Office 
(WFO)  will  not  result  in  any  degradation  in 
weather  services  to  the  Havre  service  area. 
This  proposed  certification  is  in  accordance 
with  the  advance  notification  provided  in  the 
National  Implementation  Plan.  Accordingly, 
I  am  recommending  you  approve  this  action 
in  accordance  with  section  706  of  Public  Law 
102-567.  If  you  concur,  please  endorse  this 
recommendation  and  forward  this  package  to 
the  Assistant  Administrator  for  Weather 
Services  for  final  certification.  If  Dr.  Friday 
approves,  he  will  forward  the  certification  to 
the  Secretary  for  approval  and  transmittal  to 
Congresss. 

My  recommendation  is  based  on  my 
review  of  the  ptertinent  evidence  and 
application  of  the  modernization  criteria  for 
consolidation  of  a  field  office.  In  summary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concems 
affecting  the  weather  services  provided  in  the 
Harve  service  area  is  included  as  attachment 
A.  As  discussed  below,  I  find  that  providing 
the  services  which  address  these 
characteristics  and  concems  from  the  future 
Great  Falls  WFO  will  not  degrade  these 
services. 

2.  A  detailed  list  of  the  services  currently 
provided  within  the  Havre  service  area  from 
the  Havre  WSO  location  and  a  list  of  services 
to  be  provided  from  the  future  Great  Falls 
WFO  after  consolidation  is  included  as 
attachment  B.  Comparison  of  these  services 
shows  that  all  services  currently  provided 
will  continue  to  be  provided  after  the 
proposed  consolidation.  Also,  the  enclosed 
map  shows  the  WSO  Havre  Area  of 
Responsibility  (i.e.  "Affected  Service  Area"), 
and  the  future  WFO  Great  Falls  Area  of 
Responsibility.  As  discussed  below,  I  find 
that  there  will  be  no  degradation  in  the 
quality  of  these  services  as  a  result  of  the 
consolidation. 

3.  A  description  of  the  recent  or  expjected 
modernization  of  National  Weather  Service 
(NWS)  operations  which  will  enhance 
services  in  the  WSO  Havre  service  area  is 
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indudad  as  Mtachmattt  C  The  new 
technology  (i.e.  ASOS,  WSR-88D.  and 
AWIPS)  has  or  will  ba  installed  and  will 
enhance  services. 

4.  A  map  showing  planned  NEXRAD 
covwage  at  an  elevati«n  of  10,000  feet  far 
Montana  is  included  m  attachment  D.  NWS 
opoational  radar  cov«rage  for  the  Havre 
service  aiea  will  be  increased  and  no  area 
will  be  missed  in  coverage. 

5.  The  following  evidence,  baaed  upon 
opontional  demonstrition  of  modnnized 
^4WS  operations,  playtod  a  key  role  in 
concluding  there  willjbe  no  degradation  of 
service. 

A.  The  WSR-68D  RADAR  Commissioning 
Reprat,  attachment  B.  validates  that  the 
WSR-88D  meets  technical  specifications 
(acceptance  test);  is  fully  operational 
(sati^actory  operatioq  of  system  inter&ces 
and  satisfactory  support  of  associated  NWS 
facacasting  and  warning  services);  service 
backup  capabilities  aqa  functioning  properly; 
a  full  set  of  operation*  and  maintenance 
documentation  is  available;  and  spare  parts 
and  test  equipment  and  trained  operations 
and  maintenance  p>eraonnel  are  available  on 
site.  Training  was  completed  but,  two 
national  work-arounds  remain  in  effect. 

B.  The  User  Confirmation  of  Snvices, 
attachment  F,  dociimtnts  that  three  negative 
comments  were  received,  but  none  impacted 
the  WSO  Havre  service  area.  These  negative 
comments  were  answered  to  the  satisfaction 
of  the  commentors,  as  stated  in  the  service 
Confirmation  Report. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  Havre  ftrvice  area  is  included 
as  attachment  H. 

I  have  considered  reconunendations  of  the 
Modernization  Transition  Committee 
(Committee)  (attacluqent  I)  and  the 

public  comments  recieved 

during  the  comment  period  (attachment  J). 

On ■        the  Committee 

voted  to  endorse  the  Proposed  consolidation 
(attachment  K).  I  beliive  all  negative 
comments  have  been  addressed  to  the 
satisfaction  of  our  customers  and  I  continue 
to  recommend  this  ceptification. 

Endorsement 

I,  Thomas  D.  PotteB,  Director,  Western 
Region,  endorse  this  tonsolidation 
certification. 


Thomas  D.  Potter 


Date 
Attachments 

Memorandimi  for.  Thomas  D.  Potter, 

Director,  Western  Region 
From: 
Kenneth  Mielke,  AM/MlC,  NWSFO  Great 

Falls,  MT 
Brenda  Biock.  Mitt  NWSO  Missoula.  MT 
Subject:  Reconunen(|ation  for  Consolidation 
Certification 

After  reviewing  th#  attached 
documentation,  I  haVe  determined,  in  my 
professional  judgmeat,  consolidation  of  the 
Helena  Weather  Service  Office  (WSO)  with 
the  future  Great  Falls  Weather  Forecast  Office 
(WFO)  and  the  Missoula  Weather  Forecast 
Office  will  not  result  in  any  degradation  in 
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weather  services  to  the  Helena  service  area. 
This  proposed  certification  is  in  accordance 
with  the  advance  notification  provided  in  the 
National  Implementation  Plan.  Accordingly, 
I  am  recommending  you  approve  this  action 
in  accordance  with  section  706  of  Public  Law 
102-567.  If  you  concur,  please  endorse  this 
recommendation  and  forward  this  package  to 
the  Assistant  Administrator  for  Weather 
Services  for  final  certification.  If  Dr.  Friday 
approves,  he  will  forward  the  certification  to 
the  Secretary  for  approval  and  transmittal  to 
Congress. 

My  reoHnmendation  is  baaed  on  my 
review  of  the  pertinent  evidence  and 
application  for  the  modernization  criteria  for 
consolidation  of  a  field  office.  In  sunmiary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concerns 
afiiacting  the  weather  services  provided  in  the 
Helena  service  area  is  included  as  attachment 
A.  As  discussed  below,  I  find  that  providing 
the  services  which  address  these 
characteristics  and  concerns  firom  the  future 
Great  Falls  and  Missoula  WFOa  Mrill  not 
degrade  these  services. 

2.  A  detailed  list  of  the  services  currently 
provided  within  the  Helena  service  area  from 
the  Helena  WSO  location  and  a  list  of 
services  to  be  provided  from  the  future  Great 
Falls  and  Missoula  WFO  locations  after 
consolidation  is  included  as  attachment  B. 
Comp>arison  of  these  services  shows  that  all 
services  currently  provided  will  continue  to 
be  provided  after  the  proposed  consolidation. 
Also,  the  enclosed  map  shows  the  WSO 
Helena  Area  of  Responsibility  (i.e.  "Affected 
Service  Area")  and  the  futvire  WFO  Great 
Falls  Area  of  Responsibility.  As  discussed 
below,  I  find  that  there  will  be  no 
degradation  in  the  quality  of  these  services  as 
a  result  of  the  consolidation. 

3.  A  description  of  the  recent  or  expected 
modernization  of  National  Weather  Service 
(NWS)  operations  which  will  enhance 
services  in  the  WSO  Helena  service  area  is 
included  as  attachment  C  The  new 
technology  (Le.  ASOS,  WSR-88D,  and 
AWIPS)  has  or  will  be  installed  and  will 
enhance  services. 

4.  A  map  showing  planned  NEXRAD 
coverage  at  an  elevation  of  10,000  feet  for 
Montana  is  included  as  attachment  D.  NWS 
operational  radar  coverage  for  the  Helena 
service  area  will  be  increased. 

5.  The  following  evidence,  based  upon 
oi>erational  demonstration  of  modernized 
NWS  operations,  played  a  key  role  in 
concluding  there  will  be  no  degradation  of 
service. 

A.  The  WSR-88D  RADAR  Commissioning 
Reports  for  Great  Falls  and  Missoula, 
attachment  E,  validate  that  the  WSR-88Ds 
meet  technical  specifications  (acceptance 
test);  are  fully  operational  (satisfectory 
operation  of  system  interfaces  and 
satisfactory  support  of  associated  NWS 
forecasting  and  warning  services);  service 
backup  capabilities  are  functioning  properly; 
a  full  set  of  operations  and  maintenance 
documentation  is  available;  and  spare  parts 
and  test  equipment  and  trained  operations 
and  maintenance  personnel  are  available  on 
site.  Training  was  completed  but,  two 
national  work-arounds  remain  in  effect. 

B.  The  User  Confirmation  of  Services  for 
NWSFO  Great  Falls  and  NWSO  Missoula, 


attachment  P,  document  that  only  three 
negative  onnments  were  received  from  Great 
FaUs.  All  three  of  the  negative  conmients 
have  been  answered  to  the  satisfaction  of  the 
commentors,  as  stated  in  the  service 
Confirmation  Report  Two  negative 
comments  were  received  from  Missoula  and 
both  were  answered  to  the  satisfection  of  the 
commentors. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  Helena  service  area  is  included 
as  attachment  H. 

I  have  considered  recommendations  of  the 
Modemation  Transition  Committee 
(Committee)  (attachment  I)  and  the 

public  comments  received 

during  ^iB  commmits  period  (attachment  J). 

On the  Committee 

voted  to  endorse  the  proposed  consolidation 
(attechment  K).  I  believe  all  negative 
comments  have  been  addressed  to  the 
satisfection  of  our  customen  and  I  continue 
to  recommend  this  certification. 

Endorsement 

1,  Thomas  D.  Potter,  Director,  Western 
Region,  endorse  this  consolidation 
certification. 

Thomas  D.  Potter 

Date 

Attachments 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  tor  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Qatar 

December  15, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  infoimation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 
SUPPLEMENTARY  INFORMATION: 

Aulliority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 


Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Governments  of  the  United  States 
and  the  State  of  Qatar  agreed  to  extend 
their  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
February  11, 1995  and  May  30, 1995,  for 
two  consecutive  one-year  periods, 
beginning  on  January  1, 1996  and 
extending  through  December  31, 1997. 

In  the  letter  pubUshed  below,  the 
Chainnan  of  CITA  directs  the 
Commissioner  of  Customs  to  estabUsh 
limits  for  the  1996  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
pubUshed  on  December  20, 1994). 
Information  regarding  the  1996 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Troy  H.  Cribb, 

Chairman,  Coihmittee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  15, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  tenns  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  February  11, 1995 
and  May  30, 1995,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  the  State  of  Qatar;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effiactive  on 
January  1, 1996,  entry  into  the  United  States 
for  consimiption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fibOT  textile  products  in  die 
following  categories,  produced  or 
manufactured  in  Qatar  and  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1996  ainl  extendiag  through 
December  31, 1996,  in  excess  of  the  following 
levels  of  restraint: 


Category 

TweJveHiwnth 
restrairrt  Niiiil 

340/640 

341/641  

347/348 

365,170  dozen. 
168,540  dozea 
415,732  dozea 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1995  through  December 
31, 1995,  shall  be  charged  against  those 
levels  of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  futiuv  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  State  of  Qatar. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  Ml  within  the  foreign  afiiairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  ImpleinentaUon 
of  Textile  Agreements. 

[FR  Doc.  95-31028  Filed  12-20-95;  8:45  am) 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fit>er,  Silk  Blend  and  Other 
Vegetat>ie  Fiber  Textiles  and  Textile 
Products  Produced  or  Manutactured  In 
Sri  Lanka 

December  15, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  estabUshing 

limits. 

EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeCrande,  International  Trade 
Specialist,  Office  of  TejOiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
emliargoes  and  quota  re-openings,  call 
(202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Ai^iority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Sri  Lanlca  and  exported  during  the 
period  January  1, 1996  through 
December  31, 1996  are  tiased  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Roimd 


Agreements  Act  and  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1996  limits.  The  limits  for 
Categories  331/631,  334/634,  335/835, 
336/636/836,  338/339,  340/640.  341/ 
641,  341  (subUmit),  347/348/847,  351/ 
651,  352/652, 635  and  840  have  been 
reduced  for  special  carryforward 
appUed  to  the  1995  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
pubUshed  on  December  20, 1994). 
Information  regarding  the  1996 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursiiant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
IVoyH.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  15, 1995. 

Conunissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 

20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  at 
amended,  you  are  directed  to  prohibit, 
effective  on  )anuary  1, 1996,  entry  into  the 
United  States  for  cons\unption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Sri  Lanka 
exported  during  the  period  beginning  on 
January  1, 1996  and  extending  through 
December  31, 1996,  in  excess  of  the  following 
restraint  limits: 


Category 

237 

314 

331/631  

333/633 

334/634 

335/835 


Twelve-fnonlh  limit 


275,884  dozen. 
4,118,559  square  me- 
ters. 
2,503,1 1 1  dozen  pairs. 
51 ,932  dozen. 
523,224  dozen. 
242,735  dozea 
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Calsgory 


336/636/836 

338^39 

340/640 

341/641  


342/642/842  .. 

345/845 

347/348/847  .. 

3SO6S0 

351/651  ....— ~> 

352/652 

359-0658-C' 
360  „ 

369-02 

53     


434 
436 

440 
611 


635 

638/639/838 

644 

645/646 

647/848 

670-L*  

840 


Tvralve-inonlh  hnit 


2)8.416  dozen. 


160,240  dozea 


1  018.301  dozen. 

1  792.827  dozen  of 
which  not  more  than. 
1.175,777  dozen  shall 
bein  Category  341 
and  not  more  than 
1.234,099  dozen  shall 
be  In  Category  641. 

682,910  dozen. 

163,910  dozen. 

963300  dozen. 

l|l3,599  dozea 

2^5,227  dozen. 

1^7,589  dozea 

11250,003  kHogranrtt. 

ll372i853  numbers. 

11 .765.652  numbers. 

6^3,335  Idiograms. 

7&6.110ldiograms. 

7^163  dozen. 

16.350  dozen. 

110,233  dozea 

5^377,008  square  me- 
I  tefs. 

S3.648  dozen. 

£  57,307  dozen. 

^  86,855  numbers. 

1 94,741  dozea 

1.044,135  dozea 

7.950.000  kilograms. 

i  77JX^  dozen. 


^Category  359-C:.  only  HTS  numbers 
6103.425025.  610l2026,  6103.49.8034, 
6104.62.1020.  6104.69.8010.  6114.20.0048. 
6114.20.0062.  6203.42.2010.  6203.42.2090. 
6204.62.2010.  6211.82.0010,  6211.32.0025 
and  6211.42.0010;  Category  659-C:  only  HTS 
nuT^Mrs  6103.23.0(»5.  6103.43.2020, 
6103.43.2025,    6103.49.2000,    6103.49.8038, 

6104.63.1030. 

6114.)0.3044. 

6203.43.2090. 

6204.63.1510, 

6211.83.0010. 


6104.69.1000. 
6114.30.3054, 
6203.49.1010. 
6204.6ai010. 
6211.33.0017 


numbers 
and 

number 


6104.63.1020. 
6104.69.8014, 
6203.43.2010, 
6203.49.1090, 
6210.40.9010, 
and  621 1.43.0010.      \ 

^Category    369-D;    only    HTS 
6302.60.0010.  e302.d1.0005 

6302.91.0045. 

'Category    369-S]    only     HTS 
6307.10^2005. 

'Category  670-tj  only  HTS  numbers 
42(^^12l0d0,  4202.12.8070.  4202.92.3020, 
4202.92.3030  and  42Q2.92.9025. 

Impoita  charged  to  the  category  limits  for 
the  periods  June  23, 11995  through  December 
31, 1995  (Category  67p-L)  and  January  1. 
1995  through  December  31, 1995  (remaining 
categories)  shall  be  charged  to  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  In  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustments  in  the  hiture  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United,  States  for  consumption 


to  include  entry  for  consiunption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  95-31029  Filed  12-20-95;  8:45  ami 
aiLUHa  0001  3S10-OR-M 


Announcement  of  Import  Restraint 
Umits  for  Certain  Cotton.  Wool,  Man- 
Made  Hber,  Silk  Blend  and  Other 
Vegetat)le  Fiber  Textllee  and  Textile 
Products  Produced  or  Manutactured  In 
Hong  Kong 

December  15. 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1. 1996. 
FOR  FURTHER  INFORMATION  CONTACT. 
Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPI^EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  import  restraint  limits  for  textile 
products,  produced  or  manu&ctured  in 
Hong  Kong  and  exported  diuing  the 
period  Janiiary  1, 1996  through 
December  31, 1996  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1996  limits.  These  linuts  have  been 
increased,  variously,  for  adjustments 
permitted  under  the  flexibility 
provisions  of  the  ATC. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 


Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20, 1994). 
Information  regarding  the  1996 
CORRELATION  will  be  available  at  a 
later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisicms  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreementi 

December  15, 1995. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultiuvl  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972,  as 
amended,  you  are  directed  to  prohibit, 
efiiective  on  January  1, 1996,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1996  and  extending 
through  December  31, 1996,  in  excess  of  the 
following  limits: 


Twelve-montti  re- 

Category 

straint  Kmit 

Group  1 

200-229.300-326, 

231 ,732,646  square 

360-369,400- 

meters  equivalent 

414,  464-469, 

600-629  and 

665-670,  as  a 

group. 

Sublevels  In  Group  1 

219 

39,616,503  square 

meters. 

21 8«25»1 7/326 

71 ,092,259  square 

meters  of  wtiich 

not  more  than 

3,915,484  square 

meters  shall  be  in 

Category 

218(1)  Myard  dyed 

fabric  ottier  than 

denim  and  jac- 

quard). 

611  

6,246,076  square 

meters. 

Ol  f  •••••••••••••••••••••••■•• 

3,940,835  square 

meters. 

Category 

Twelve-month  re- 
straint limit 

Group!  Subgroup 

200.  226/313.  314, 

105,1 14,569  square 

315,  369(1)  and 

meters  equivalent 

604.  as  a  group. 

WHtiJn  Group  1  Sub- 

group 

200 

341,558  kjkjgrams. 

226/313 

71 .063,499  .square 
meters. 

314 

19.164.973  square 

meters. 

315 

9.475.228  .square 
meters. 

369(1  )2(shoptowels) 

778,672  kitograms. 

604 

234,457  kitograms. 

Group  II 

237.  239.  330-359. 

843,523,844  square 

431-459  and 

meters  equivalent. 

630-659.  as  a 

group. 

Sublevels  in  Group  II 

237 

1  145  602  dozen 

239 

5,251 .589  kitograms. 
4,165,089  dozen 

331  

pairs. 

333/334 

294  115  dozen 

335 

340.319  dozen 

338/339  3  (stUrts  and 

2.892.609  dozen. 

blouses  other 

than  tank  tops 

and  tops,  knit). 

338«39(1)*(tank 

2.173,232  dozen. 

tops  and  knit 

tops). 

340 

2.769  978  dozen 

w*rO   ••••••••••••■•■■■■•■•••••■ 

447,394  dozen. 

347/348 

6,71 1,062  dozen  of 

which  not  more 

than  6.621,062 

dozen  sliall  be  in 

Categories  347- 

W/348-W5;  not 

more  than 

5.017,693  dozen 

shall  be  in  Cat- 

egory 348-W. 

352 

6.738.277  dozen 

359(1)  "(coveralls. 

599.433  kikigrams. 

overalls  and 

jumpsuits). 

"S 

359(2) '(vests) 

1,249.341  kitogranra. 

433 

10241  dozen 

434 

10  994  dozen 

436 

76.149  dozen 

436 

99  181  dozen 

438 > 

814,560  dozen. 

442  ...„ 

90.835  dozen. 

443 

62  577  numt>ers 

444 

41.130  numbers 

445/446 

1.346  359  dozen 

447/448 

67,709  dozen. 

631  

635,826  dozen  pairs. 
1,31 9253  dozen  of 

633/634/635 

whtoh  not  more 

than  493.430 

dozen  shall  be  in 

Categories  633/ 

634  arvl  not  more 

than  1.013.038 

dozen  shaN  be  in 

Category  635. 

638«39 

4.856,092  dozea 

641  

839,1 12  dozea 

Category 


644 

645/646 

647 

648 


649 

650 

652 

659(1) '(coveralls, 
overalls  and 
jumpsuits). 

659(2) '0(8wimsuits) 

443/444/643/644/ 
843/844(1)  (made- 
to-measure  suits). 
Group  II  Subgroup 

336.341.342.350, 
351,636.640, 
642  and  651 ,  as  a 
group. 
Within  Group  It  Sub- 
group 

336 

341  

342 „ 

350 

351  

Www    •••■••••••••••■■■•••■■■■(> 

640 

642 

651  „ 

Group  III 
831-844  and  847- 

859,  as  a  group. 
Sublevels  in  Group  III 

834 

835 « 

836 

840 

842 

847 

Limits  not  in  a  group 
845(1) ''(sweaters 

made  in  Hong 

Kong). 
845(2) '2  (sweaters 

assembled  in 

Hong  Kong  from 

knit-to-shape 

components,  knit 

elsewtiere). 
846(1) '3  (sweaters 

made  in  Hong 

Kong). 
846(2) '4  (sweaters 

assemt)ledin 

Hong  Kong  from 

knit-to-stiape 

components,  knit 

elsewhere). 


Twetve-month  re- 
straint limit 


43,126  numbers. 

1,330,963  dozea 

528,923  dozen. 

1,146,530  dozen  of 
wtiich  not  more 
than  1.131.740 
dozen  shall  be  in 
Category  648-Wb. 

814,328  dozen. 

168,400  dozea 

4.823.852  dozen. 

662.530  kitograms. 


268,913  kitograms. 
56.914  numbers. 


153,947.658  square 
meters  equivalent. 


221261  dozen. 
2.803,856  dozen. 
546.882  ctozen. 
136.354  dozen. 
1.184223  dozen. 
297,779  dozen. 
933,490  dozen. 
236,806  dozen. 
322,488  dozen. 

46,838216  square 
meters  equivalent. 

12.1 18  dozen. 
1 11 ,840  dozen. 
161 ,029  dozen. 
664.341  dozen. 
257.003  dozen. 
356.774  dozen. 

1.126.525  dozea 


2.696,471  dozen. 


182,170  dozen. 
438,960  dozen. 


'Category  218(1):  all  HTS  numbers  except 
5209.42.0060,  5209.42.0080,  5211.42.0060, 
5211.42.0080,  5514.32.0015  and 

5516.43.0015. 

2  Category  369(1):  only  HTS  number 
6307.102005. 

3  Categories  338/339:  all  HTS  nun*>ers  ex- 
cept 6109.10.0018,  6109.10.0023. 
6109.10.0060.  6109.10.0065,  611420.0005 
and  61 1420.0010. 


« Categories  338/339(1):  only  HTS  numbers 
6109.10.0018,    6109.10.0023,    6109.10.0060, 


6109.10.0065, 
611420.0010. 

^Category 
6203.19.1020, 
620322.3030, 
6203.42.4015, 
6203.42.4045, 
6203.49.8020. 
621120.3810 
348-W:  only 
6204.19.8030. 
620429.4034, 
6204.62.4010. 
6204.62.4040, 
6204.62.4065. 
6210.50.9060, 


6114.20.0005 


and 


347-W:  only 
6203.19.9(60. 
6203.42.4005. 
6203.42.4025, 
6203.42.4050, 
6210.40.9033, 


HTS  numbers 
620322.3020. 
6203.42.4010, 
6203.42.4035, 
6203.42.4060. 
6211.20.1520. 


and    6211.32.0040;    Category 
HTS   numbers   6204.12.0030. 


620422.3040.    620422.3050. 

6204.62.3000.    6204.62.4005. 

6204.62.4020.    6204.62.4030, 

6204.62.4050,    6204.62.4055. 

6204.69.6010.    6204.68.9010, 

6211.20.1550.    621120.6810. 

621 1 .42.0030  and  621 7.90.9050. 

•Categwy    359(1):    only    HTS    nuntwrs 

6103.49.8034.    6104.62.1020. 

6114.20.0048.    611420.0052, 

6203.42.2090.    6204.622010. 

6211.32.0025  and 


6103.422025, 
6104.69.8010. 
6203.422010. 
6211J32.0010. 
6211.42.0010. 

'Category  359(2):  only  HTS  numbers 
6103.192030.  6103.19.9030.  6104.12.0040. 
6104.19.8040,  6110.20.1022,  611020.1024. 
611020.2030.  6110202035.  6110.90.9044. 
6110.90.9046.  6201.922010.  6202.922020, 
6203.19.1030,  6203.19.9030.  6204.12.0040. 
6204.19.8040.  6211.32.0070  and 

6211.42.0070. 

8  Category    648-W:    only 
620423.0040,    620423.0045 


6204.29.4038. 
6204.63.3510. 
6204.63.3540, 
6204.69.2540. 
6204.69.9030, 
621120.6820, 

only 
6103.43.2020, 
6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 


HTS  numt»rs 
6204.292020, 
6204.632000. 
6204.63.3530. 
6204.692510. 
6204.692560. 
6210.50.5035. 
6211.43.0040 


6211.33.0017 


HTS  numbers 
6103.432025. 
6104.63.1020, 
6104.69.8014, 
6203.432010. 
6203.49.1090. 
6210.10.9010. 


and 


659(2):  only  HTS  numbers 
6112.31.0020,  6112.41.0010, 
6112.41.0030.  6112.41.0040. 
6211.11.1020.    6211.12.1010 


6204292025. 
6204.63.3000. 
6204.63.3532. 
6204.69.2530, 
6204.69.6030, 
621120.1555. 
and  62 17.90.9060 

9  Category  659(1): 
610323.0055, 
6103.49.2000, 
6104.63.1030, 
6114.30.3044, 
6203.43.2090. 
6204.63.1510. 
6211.33.0010. 
6211.43.0010. 

'°  Category 
6112.31.0010. 
6112.41.0020. 
6211.11.1010, 
and  621 1.12.1020 

^'Category  845(1):  only  HTS  numbers 
610329.2074.  6104.29.2079,  6110.90.9024. 
6110.90.9042  and  6117.90.9015. 

'2  Category  845(2):  only  HTS  numbers 
610329.2070.  610429.2077.  6110.90.9022 
and  6110.90.9040. 

'^Category  846(1):  only  HTS  numbers 
610329.2068.  6104292075,  6110.90.9020 
and  6110.90.9038. 

''Category  846(2):  only  HTS  numbers 
610329.2066.  610429.2073.  6110.90.9018 
and  6110.90.9036. 

Imports  charged  to  these  category  limits, 
except  made-to-measure  suits  in  Categories 
443/444/643/644/843/844(1).  for  the  period 
January  1, 1995  through  December  31, 1995, 
shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  foture  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
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onuiganwnts  notified  to  the  Textiles 
Monitoring  Body. 

The  convonion  facton  far  merged 
Categoriet  333/334, 6)3/634/635  and  638/ 
639  are  33.  33.90  and  13.  respectively. 

In  caiiying  out  the  fbove  directions,  the 
Commissioner  of  Cusloins  should  construe 
entry  into  the  United  States  far  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  far  ihe  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  witUn  the  foreign  aSairs 
exception  of  the  ruleqiaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely, 

Troy  H.  Cribb, 

Ckainnan.  Committal  for  the  Implementation 

of  Textile  AgreementSi 

(FR  Doc  95-31030  Filed  12-20-95;  8:45  am] 
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A<QiittiMnt  of  hnpbrt  Umits  for  Cartain 
Cotton  and  Man-M^  FHMr  Toxtila 
Produela  Produce<l  or  Manufactured  In 
Indonesia 


December  15, 1995. 

AGENCY:  Committe*  for  the 

Implementation  of  Textile  Agreements 

(OTA).   . 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Cbstoms  adjusting 

hmits. 

EFFECTIVE  DATE:  December  18, 1995. 
FOR  FURTHER  INFORMATKM  CONTACT. 
Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Appaiel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  the^e  limits,  refisr  to  the 
Quota  Status  Repofts  posted  on  the 
bulletin  boards  of  #ach  Qistoms  port  or 
call  (202)  927-€704.  For  information  on 
embargoes  and  qu(^ta  re-openings,  call 
(202) 482-3715. 

SUPPI^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing. 

A  description  oflthe  textile  and 
apparel  categories  in  terms  of  HTS 
ntunbers  is  availabile  in  the 
CDRRELATION:  TJsxtile  and  Apparel 
Categories  with  th9  Harmonized  Tariff 
Schedule  of  the  U$ited  States  (see 
Fednal  Register  notice  59  FR  65531. 
published  on  Decamber  20. 1994).  Also 
see  60  FR  17325,  published  on  April  5. 
1995. 

The  letter  to  theiCommissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  qf  the  Uruguay  Round 


Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Trof  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  15, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fibn  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1995  and  extends 
through  December  31, 1995. 

Effective  on  December  18, 1995,  you  are 
directed  to  amend  the  directive  dated  March 
30, 1995  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Roimd  Agreement  on  Textiles  and  Clothing: 


Category 

limit' 

Levels  in  Group  1 

300/301 ~. 

313 - 

315 

34a«40 

342/642 

3.436.220  kitograins. 
12,999,037  square 

meters. 
20,854,102  square 

meters. 
1,356.534  dozen. 
331,632(lozea 

356-C/659-C2  

369-S/659-S3 

OOU  ••••••••••••••••••••••••••• 

1.187.058  kilograms. 
1.026.046  kilograms. 
853,748  rxxnbers. 
810,029  kik>grams. 

433 

604-A» 

618 

634«35 

10,698  dozen. 
312,623  Mograms. 
1.123311  square  me- 
ters. 
274.344  dozea 

'  The  limits  have  not  been  adM^d  to  ac- 
count for  any  imports  exported  after  December 
31   1994. 

^Category  359-C:  only  HTS  numbers 
6103.4231025.  6103.49.80d4.  6104.62.1020. 
6104.69.8010,  6114.20.0048.  6114.20.0052. 
6203.42.2010,  6203.42.2090.  6204.62.2010. 
621 1 .32.001 0.  621 1 .32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055.  6103.43.2020. 
6103.43.20eS.  6103.49.2000.  6103.49.8038. 
6104.63.1020.  6104.63.1030.  6104.69.1000. 
6104.68.8014.  6114.30.3044,  6114.30.3054, 
8203.43.2010.  6203.43.2090.  6203.49.1010, 
6203.49.1000.  6204.63.1510.  6204.69.1010. 
6210.10.9010.  6211.33.0010.  6211.33.0017 
and  621 1.43.0010. 


3Calegory  35fr-S:  only  HTS  numbers 
6112.39.1)010.  6112.49.0010.  6211.11.8010. 
6211.11.8020.  6211.12.8010  and 

6211.12.8020;  Categoiy  659-S:  only  HTS 
numbers  6112.31.0010.  6112.31.0020. 
6112.41.0010.  6112.41.0020.  6112.41.0030. 
6112.41.0040.  6211.11.1010.  6211.11.1020. 
6211.12.1010  and  6211.12.1020. 

^Category  369-S:  only  HTS  number 
6307.1 0^005. 

^Category  604-A:  only  HTS  number 
5509.32.0000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  aSairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely. 

'Rniy  IL  Cribbt 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doa95-31031  Filed  12-20-95;  8:45  am] 
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Announcement  of  import  Restraint 
Limits  for  Certain  Cotton,  Wod,  Man- 
Made  Fiber,  Slil(  Blend  and  Other 
Vegetable  Rber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 


December  15, 1995. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

effective  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
SpeciaUst.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refier  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6709.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Anthortty:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  import  restraint  limits  for  textile 
products,  produced  or  mantifactured  in 
Macau  and  exported  diuing  the  period 
January  1. 1996  through  December  31. 
1996  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Roimd  Agreements  Act  and 
the  Uruguay  Round  Agreement  on 
Textiles  and  Qothinc  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1996  limits.  The  limits  for 
Categories  333/334/335/833/834/835. 
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336/836.  338.  339.  340.  347/348/847. 
351/851.  359-C/659-C,  359-V,  633/634/ 
635,  638/639/838,  642/842  and  647/648 
have  been  reduced  for  carryforward 
apphed  to  the  1995  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 
Information  regarding  the  1996 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

E>ecember  15, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1854),  Uruguay  Round 
Agreements  Act,  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC); 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  1, 1996,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wood,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1996  and  extending 
through  December  31, 1996.  in  excess  of  the 
following  levels  of  restraint- 


Category 


Levels  in  Group  I 
219 

225 

313 „ _ 

314 

315 ,. 

317 

326 


Twelve-month  restraint 
limit 


2.646.000  square  me- 
ters. 

9.261 ,000  square  me- 
ters. 

6.615,000  square  me- 
ters. 

1,102.500  square  me- 
ters. 

3,307,500  square  me- 
ters. 

6,615,000  square  me- 
ters. 

2,646,000  square  me- 
ters. 


Category 


333/334/335/833/ 
834/835. 


336/836 

338 

339 _ 

340 

341 .-.„ 

342 

345 

347/34a»47"!!! 

350/850 

351/851  

359-C/659-C' 

359-V  2 

611  


Twelve-month  restraint 
limit 


625/626/627/628/629 

633/634/635 

638/639/838 

640 „: 

641/840 

642/842 .„ 

645/646 „ 

647/648 

659-S3  

Group  II 

400-469,  as  a  group 

Sublevel  In  Group  II 
445/446 


231 ,554  dozen  of 
wttich  not  more  than 
129,162  dozen  shall 
be  in  Categories 
333^5/833/835. 

54,883  dozen. 

296,088  dozea 

1 ,248,586  dozen. 

282,141  dozen. 

192,699  dozen. 

87.176  dozen. 

53,306  dozen. 

705,568  dozea 

58,1 17  dozen. 

65,861  dozen. 

332,535  kilograms. 

109,767  kilograms. 

2,646,000  square  me- 
ters. 

6,615,000  square  me- 
ters. 

490,334  dozen. 

1,546,815  dozen. 

114,963  dozea 

197,591  dozea 

108,711  dozea 

269,484  dozea 

513,377  dozen. 

116,236  kilograms. 

1 ,484,449  square  me- 
ters equivalent. 

80,029  dozen. 


'Category    359-C:    only    HTS    numbers 
6103.42.2025,    6103.49.8034,    6104.62.1020, 
6114.20.0048,    6114.20.0052. 
6203.42.2090.    6204.62.2010, 
6211.32.0025  and 

Category    659-C:    only    HTS 
6103.43.2020, 


6104.69.8010, 

6203.42.2010, 

6211.32.0010, 

6211.42.0010; 

numt)ers        6103.23.0055, 

6103.43.2025,    6103.49.2000. 


6103.49.8038. 
6104.69.1000. 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.00.0017 


6104.63.1020,  6104.63.1030. 
6104.69.8014,  6114.30.3044, 
6203.43.2010,  6203.43.2090, 
6203.49.1090,  6204.63.1510. 
6210.10.9010,  6211.33.0010, 
and  621 1.43.0010. 

^Category    359-\/:    only    HTS    numbers 
6103.19.2030,    6103.19.9030.    6104.12.0040. 

6110.20.1022.    6110.20.1024. 

61 1 0.202035,     61 1 0.90.904, 

6201.92.2010,    6202.92.2020. 

6203.19.9030,    6204.12.0040, 


6104.19.8040 
6110.20.2030, 
6110.90.9046, 
6203.19.1030, 
6204.19.8040, 
6211.42.0070. 

3  Category 
6112.31.0010, 
6112.41.0020, 
6211.11.1010, 


6211.32.0070 


and 


659-S:  only  HTS  numt)ers 
6112.31.0020,  6112.41.0010, 
6112.41.0030,  6112.41.0040. 
6211.11.1020,    6211.12.1010 


and  6211.12.1020. 

ImfKirts  charged  to  these  category  limits  for 
the  period  January  1. 1995  through  December 
31. 1995  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act.  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 


In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rkx). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-31032  Filed  12-20-95;  8:45  am] 
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Request  for  Put>lic  Comments  on 
Bilateral  Textile  Consultations  wHh  ttie 
Government  of  Nepal  on  Certain  Man- 
Made  Fiber  Textile  Products 

December  15, 1995. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Etepartment  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  November  28, 1995,  in  accordance 
with  Section  204  of  the  Agricultural  Act 
of  1956,  as  amended,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Nepal  with  respect  to  man-made  fiber 
skirts  in  Category  642,  produced  or 
manufactured  in  Nepal. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Nepal,  the  Committee  for 
the  Implementation  of  Textile 
Agreements  may  later  establish  a  limit 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  man- 
made  fiber  textile  products  in  Category 
642,  produced  or  manufactured  in 
Nepal  and  exported  during  the  twelve- 
month period  which  began  on 
November  28,  1995  and  extends  through 
November  27,  1996,  at  a  level  of  not  less 
than  92,081  dozen. 

A  statement  of  serious  damage 
concerning  Category  642  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 


66270 


federal  Register  /  Vol.  60,  No.  245  /  Thursday.  December  21,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  245  /  Thiirsday,  December  21,  1995  /  Notices 


the  treatment  of  Cttegory  642.  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  642.  is  irjvited  to  submit  10 
copies  of  sudi  coniments  or  information 
to  Tn^  H.  Cribb,  Chairman.  Committee 
for  the  tanpleBMntation  of  Textile 
Agreements.  U.S.  Department  of 
Q^nmerce,  Washiftgton.  DC  20230; 
ATTN:  Helen  L.  U&anda  The 
comments  receivefl  will  be  omsidered 
in  the  context  of  t^  consultations  with 
the  Government  of  Nepal. 

Because  the  exact  timing  of  the 
omsuhatians  is  not  yet  certain, 
comments  should  be  submitted 
prmnptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  pUbUc  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  U.S.  DepMtment  of  Commerce. 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC 

Further  coramests  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  approptfate  tat  further 
ccmaidaation. 

The  solicitation  of  comments 
regarding  any  aspect  of  the 
implementation  of  an  agreement  is  not 
a  waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C  5S3(aMl)  relating 
to  matters  whidi  Constitute  "a  foreign 
afidrs  function  of  the  United  States." 

The  United  Stales  remains  committed 
to  finding  a  solution  concerning 
Category  642.  Should  such  a  solution  be 
reached  iu  consuJtations  with  the 
Government  of  Nepal,  further  notice 
will  be  publishedjin  the  Federal 
Regist(-r. 

A  description  olf  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20. 1994). 
Troy  H.  Cribb. 
-  OiaJmaD.  Committee  for  the  Implementation 
of  Textile  Agreements. 
SUftOBant  of  Serim|B  Dunage 
Nmpel 

Man-Bade  FQmt  Sftirt»-Caligory  VU 
NavanborlMS 
Import  Situation  aitd  Conclusion 

U.S.  imports  of  manmade  fiber  skirts. 
Category  642.  from  Nepal  reached 
92,081  dozen  for  the  year-ending  August 
1995,  three  times  the  29,006  dozen 
imported  during  the  same  period  a  year 
eanier.  Imports  &om  Nepal  during  the 
year-endii^  Augtst  1995  were  1.9 
percent  of  total  US.  imports  of  Cat^ory 
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642  and  were  equivalent  to  2.1  percent 
of  U.S.  domestic  production  of  Category 
642  for  the  year-ending  June  1995. 

U.S.  imports  of  manmade  fiber  skirts 
from  Ne{>al  in  Category  642  during  the 
first  eight  months  of  1995  entered  the 
U.S.  at  an  average  landed  duty-paid 
value  of  $49.59  per  dozen,  67  percent 
below  the  average  U.S.  producers'  price 
for  manmade  fiber  skirts. 

The  sharp  and  substantial  increase  of 
low-valued  Category  642  imports  from 
Nepal  is  causing  serious  daioage  to  the 
U.S.  domestic  industry  {Htodudiig 
manmade  fiber  skirts. 
U.S.  Production.  Import  Penetration,  and 
KtaHcBt  Share 

U.S.  production  of  manmade  fiber 
skirts.  Category  642.  increased  from 
5.119,000  dozen  in  1992  to  5.227,000 
dozen  in  1993,  an  increase  of  2  percent. 
Domestic  production  of  Category  642 
fell  to  4.610.000  dozen  in  1994, 12 
percent  below  the  1993  levri  and  10 
percent  below  the  1992  level.  Domestic 
production  of  Category  642  continued  to 
decline  in  1995.  Galling  to  2,347,000 
dozen  in  the  first  half  of  1995,  7  percent 
below  the  January-June  1994  level.  In 
contrast,  imports  of  Category  642 
increaseid  from  3319.000  dozen  in  1992 
to  4.177.000  dozen  in  1994,  a  9  percent 
increase.  Category  642  imports  continue 
to  increase  in  1995.  reaching  3,657,467 
dozen  during  January -August  1995,  28 
percent  above  the  January- August  1994 
level. 

The  ratio  of  imports  to  domestic  . 
production  increased  from  75  percent  in 
1992  to  91  percent  in  1994,  and  reached 
113  percent  in  the  first  half  of  1995.  The 
share  of  the  U.S.  market  for  manmade 
fiber  skirts  held  by  domestic 
manufacturers  fell  from  60  percent  in 
1992  to  55  percent  in  1994,  and  to  48 
percent  during  January- Jime  1995. 
[FR  Doc  95-31033  Filed  12-20-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Dopartmont  of  tho  Army,  Corp*  of 
Enginoors 

Avallabiltty  of  a  Rnal  Envlronmontal 
Impact  Stalamont  for  Konnocott  Utah 
Coppar  CorporaHon'a  Propoaad  Noflti 
Expanaion  TalHnga  Modamiiation 
Pro|act  In  Salt  t^ka  County,  UT. 

AQENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  availability. 

summary:  The  Sacramento  District.  Utah 
Field  Office  of  the  U.S.  Army  Corps  of 
Engineers  (Corps)  has  prepared  a  Final 
Enviroimiental  Impact  Statement  (FEIS) 


for  the  Kennecott  Utah  Copper 
Corporation  (Kennecott)  proposed  North 
Expansion  Tailings  Modernization 
Project  (Project)  in  Salt  Lake  Coimty. 
Utah.  The  proposed  Project  provides 
tailings  storage  capacity  required  for  the 
next  25  to  30  years  of  Kennecott's 
operation,  llie  FEIS  is  available  fw 
public  review  at  the  Salt  Lake  Qty 
Library.  Main  Branch.  209  East  500 
South  and  the  Salt  Lake  County  Library 
System,  Magna  Branch,  8339  West  3500 
South.  Copies  for  distributitm  are 
available  m>m  Mr.  Michael  A.  Schwinn. 
Project  Manager.  U.S.  Army  Corps  of       >^ 
Engineers.  Sacramento  District,  Utah 
Regulatory  Office,  1403  South  600  West. 
Suite  A.  Bountiful.  Utah  84010. 
DATES:  A  public  hearing  will  be  held  at 
6:00  pm  on  January  18. 1996  at  the 
Olympus  Hotel  and  Conference  Center. 
Wasatoh  2  Conference  Room.  161  West 
600  South.  Salt  Lake  Qty.  Utah. 

The  30  day  waiting  period  prior  to  the 
Record  of  Decision  ends  January  18. 
1996. 

AOOncSSES:  To  obtain  a  copy  of  the 
FEIS,  contact  Mr.  Michael  A  Schwinn. 
Project  Manager.  U.S.  Army  Corps  of 
Engineers,  Sacramento  District.  Utah 
Regulatory  Office.  1403  South  600  West. 
Suite  A.  Bountiful.  Utah  84010. 
FOR  FURTHER  MFORMATKM  CONTACT: 
I^rect  requests  for  a  copy  of  the  FEIS  or 
questions  to  Mr.  Michael  A.  Schwinn, 
Project  Manager.  (801)  295-8380. 
SUPPLEMENTARY  INFORMATION:  Kennecott 
is  proposing  to  expand  its  existing 
tailings  impoimdment  by  approximately 
3500  acres.  The  proposed  Inject  site  is 
directly  to  the  north  and  northwest  of 
the  existing  tailings  impoundment. 
Kennecott  has  identified  two  primary 
needs  for  the  proposed.  Project.  First,  as 
the  existing  tailings  impoimdment  is 
nearing  its  operational  capacity, 
Kennecott  requires  approximately  1.9 
billion  tons  of  storage  capacity  to 
support  mining  and  concentrating 
operations  for  the  next  25  to  30  yean. 
Since  only  approximately  0.3  to  0.4 
billion  tons  of  this  material  will  be 
stored  in  the  existing  impoimdment, 
additional  capacity  is  required.  The 
second  need  is  for  a  seismic  upgrade  to 
the  existing  tailings  impoundment.  As 
more  information  has  recmtly  become 
available  regarding  the  seismic  nature  of 
the  Salt  Lake  Vtdley,  Kennecott  has 
identified  a  need  to  upgrade  the  existing 
facility.  Accordingly,  the  proposed 
action  includes  various  engineering 
measures  to  upgrade  the  existing  fedlity 
in  the  event  of  a  large  earthquake. 

The  proposed  Project  would  provide 
approjdmately  3500  acres  of  additional 
tailings  storage  area.  Approximately  1.6 
billion  tcms  of  tailing*  would  be  stored 


in  the  proposed  impoimdment  with  an 
ultimate  height  of  approximately  250 
feet.  Site  preparation  activities  would 
include  relocation  of  the  Union  Pacific 
Railroad  mainline  tracks,  relocation  of 
the  C-7  Ditdi,  relocation  of  utility  lines, 
the  construction  of  a  new  bridge  on 
Highway  202  over  the  relocated  railroad 
lines,  and  modification  of  the  Interstate 
80  on  and  off  ramps  at  the  intersection 
with  Highway  202. 

Since  the  proposed  action  affects 
jurisdictional  waters  of  the  United 
States,  Kennecott  submitted  a  Clean 
Water  Act  Section  404  Permit 
Application  to  the  Corps  on  June  10, 
1994.  The  Corps  determined  that  an  EIS 
was  required  prior  to  making  a  permit 
decision. 

The  Corps  published  a  notice  of  intent 
to  prepare  a  DEIS  for  the  proposed 
action  on  August  19, 1994  in  the 
Federal  Register.  A  public  scoping 
meeting  was  held  on  September  19, 

1994  and  the  written  comment  period 
remained  open  until  November  7, 1994. 
A  Draft  EIS  was  released  on  April  28, 

1995  and  the  public  comment  period 
closed  on  June  27, 1995. 

Twelve  alternatives  are  identified  and 
analyzed  in  accordance  with  the  U.S. 
Environmental  Protection  Agency 
Section  404(b)(1)  guidelines  for  their 
technical,  logistic,  and  economic 
practicabiUty  in  the  FEIS.  The  North 
Expansion  West,  the  North  Expansion 
East,  and  the  No  Action  alternatives  are 
carried  forward  for  complete  analysis  in 
the  FEIS. 

The  FEIS  has  been  prepared  in 
compliance  with  the  National 
Enviromnental  PoUcy  Act  (NEPA),  the 
Corps  implementing  procedures  in  33 
CFR  230,  the  Council  for  Enviromnental 
Quality  regulations  for  implementing 
NEPA  in  40  CFR  1500,  and  U.S. 
Environmental  Protection  Agency  (EPA) 
404(b)(1)  guidelines  in  40  CFR  230. 

The  FEIS  was  filed  with  the  U.S. 
Environmental  Protection  Agency  for 
publication  of  its  availability. 

Dated:  December  12, 1995. 
Jack  V.  Scharer. 
LTC.  EN.  Deputy  Commander. 
(FR  Doc.  95-31172  Filed  12-20-95;  8:45  am] 
BILLING  CODE  SnO-QH-M 
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DEPARTMENT  OF  EDUCATION 

DEPARTMENT  OF  LABOR 

Offlca  of  School-to-Work 
Opportunltlaa,  Advisory  Council  for 
School*to-Work  Opportunltlas:  Notice 
of  Opan  Maetlngs 

summary:  The  Advisory  Council  for 
School-to-Work  Opportunities  was 


established  by  the  Departments  of 
Education  and  Labor  to  advise  the 
Departments  on  implementation  of  the 
School-to-Work  Opportunities  Act.  The 
Council  shall  assess  the  progress  of 
School-to-Work  Opportunities  systems 
development  and  program 
implementation;  make 
recommendations  regarding  progress 
and  implementation  of  the  School-to- 
Work  Opportunities  initiative;  advise  on 
the  effectiveness  of  the  new  Federal  role 
in  providing  venture  capital  to  States 
and  localities  to  develop  School-to- 
Work  systems  and  act  as  advocates  for 
implementing  the  School-to-Work 
framework  on  behalf  of  their 
stakeholders. 

TIME  AND  PLACE:  The  Advisory  Council 
for  School-to-Work  Opportunities  will 
have  an  open  meeting  on  Tuesday, 
January  9. 1996  from  1:00  p.m.  to 
approximately  2:15  p.m.  and  on 
Thursday,  January  11  from  1:00  p.m.  to 
approximately  3:00  p.m.  at  the 
Washington  Court  Hotel,  525  New 
Jersey  Avenue,  NW,  Washington,  DC 
20001-1527.  During  the  interim. 
Council  members  will  work  in  small 
groups  to  develop  and  present  strategic 
plans  for  the  consideration  of  the  whole 
Council. 

AGENDA:  The  agenda  for  the  meeting  on 
Tuesday,  January  9  from  1:00  p.m.  -2:15 
p.m.  will  include  opening  remarks,  an 
overview  of  the  role  of  the  Advisory 
Council  and  introduction  of 
participants.  The  agenda  for  the  meeting 
on  Thursday,  January  11  from  1:00  p.m. 
-  3:00  pjn.  will  include  reports  from  the 
various  worR  groups,  a  conference 
summary  and  a  discussion  of  future 
actions. 

PUBLIC  PARTICIPATKJN:  The  meetings  on 
January  9  from  1:00-2:15  p.m.  and  on 
January  11  from  1:00  -  3:00  p.m.  will  be 
open  to  the  public.  Seats  wiU  be 
reserved  for  the  media.  Individuals  with 
disabilities  in  need  of  special 
accommodations  should  contact  the 
Designated  Federal  Official  (DFO).  Usted 
below,  at  least  7  days  prior  to  the 
meeting. 

FOR  ADDITIONAL  INFORMATION  CONTACT:  P 
Hoye,  Designated  Federal  Official 
PFO),  Advisory  Council  for  School-to- 
Work  Opportimities,  Office  of  School- 
to-Work  Opportunities,  400  Virginia 
Avenue,  SW,  Room  210,  Washington, 
DC  202/401-6222,  (This  is  not  a  toll  free 
number.) 


Signed  at  Washington,  D.C,  tliis  15th  day 
of  December  1995. 

Timothy  M.  Bamicle, 

Assistant  Secretary  of  Labor. 

Patricia  W.  McNeil. 

Assistant  Secretary  of  Education. 

(FR  Doc.  9S-31095  Filed  12-20-95;  8:45  am] 
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Offlca  of  Postsacondary  Education 

Federal  Perkins  Loan,  Federal  Work- 
Study,  and  Fedarai  Supplemental 
Educational  Opportunity  Grant 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  file  an  "Application  for 
Institutional  Participation"  (ED  Form 
E40-34P.  OMB  #1840-0098)  to 
participate  in  the  Federal  Perkins  Loan, 
Federal  Work-Study,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  programs  for  the  1996-97  award 
year. 

SUMMARY:  The  Secretary  invites 
currently  ineUgible  institutions  of 
higher  education  that  filed  a  Fiscal 
Operations  Report  and  Application  to 
Participate  (FISAP)  (ED  Form  64&-1)  in 
one  or  more  of  the  "campus-based 
programs"  for  the  1996-97  award  year 
to  submit  to  the  Secretary  an 
"AppUcation  for  Institutional 
Participation"  and  all  documents 
required  for  an  eligibility  and 
certification  determination. 

The  campus-based  programs  are  the 
Federal  Perkins  Loan  Program,  the 
Federal  Work-Study  Program,  and  the 
Federal  Supplemental  Educational 
Opporttmity  Grant  Program  and  are 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended.  The 
1996-97  award  year  is  July  1, 1996, 
through  June  30,  1997. 
DATE:  Closing  Elate  for  Filing 
Application  and  Required  Docimients. 
To  participate  in  the  campus-based 
programs  in  the  1996-97  award  year,  a 
currently  ineligible  institution  must 
mail  or  hand-deliver  its  "Application 
for  Institutional  Participation"  on  or 
before  January  22, 1996.  The  appHcation 
along  with  all  documents  required  for 
an  eligibility  and  certification 
determination  must  be  submitted  to  the 
Institutional  Participation  Division  at 
one  of  the  addresses  indicated  below. 
ADDRESSES:  Applications  and  Required 
Documents  Delivered  by  Mail.  An 
institutional  participation  application 
and  required  dociunents  delivered  by  ' 
mail  must  be  addressed  to  the  U.S. 
Department  of  Education,  Office  of 
Postsecondary  Education,  Institutional 
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Paitidpeti<m  D: virion.  Room  3522, 
ROB-3, 600  Independence  Avenue, 
S.W.,  Washington,  D.C.  20202-5323. 
An  epplicant  mast  show  proof  of 
TPiiiling  consisting  of  one  of  the 
fbUowing:  (1)  A  legibly  dated  U.S. 
Postal  Service  po^nark;  (2)  a  legible 
nudl  receipt  with  tfie  date  of  mailing 
stamped  by  the  U.S.  Postal  Service;  (3) 
a  dRted  shipping  label,  invoice  or 
receipt  from  a  conimercial  carrier;  or  (4) 
any  other  proof  of  {mailing  acceptable  to 
the  Secretary  of  Education. 

If  an  applicetion  is  sent  through  the 
U.S.  Postal  Servic*.  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  {%)  A  private  metered 
postmark,  or  (2.]  a  mail  receipt  that  is 
not  dated  l^  the  U.S.  Postcl  Service. 
An  applicant  shpxdd  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  melhod,  an  applicant 
should  check  with  its  local  post  office. 

An  applicant  it  encouraged  to  use 
certified  or  at  least  first  class  mail. 
Institutions  that  sibmit  institutional 
participation  applications  and  required 
document£  aJtei  ike  closing  date  will 
not  be  considered  for  funding  under  the 
campus-besed  prqgrame  for  award  year 
1996-97. 

AppUcationt  and  Required 
Doaunents  Delivered  by  Hand.  An 
institutional  participation  application 
and  required  documents  delivered  by 
hand  miist  be  tak^n  to  the  U.S. 
Department  of  Education.  Office  of 
Postsecondary  Education,  Institutional 
Participation  Divi^on,  Room  3522, 
ROB-3  (GSA  Building),  7th  and  D 
Streets,  S.W..  Washington,  D.C.  20407. 
We  will  accept  hand-delivered 
epplications  between  8:00  a.m.  and  4:30 
p.m.  CEastem  tim*)  daily,  except 
Saturdays,  Sundf^s,  and  Federal 
holidays.  An  institutional  participation 
application  for  tl>e  1996-97  award  year 
that  is  delivered  by  hand  will  not  be 
accepted  after  <?:3|d  pan.  on  the  closing 
date.  ' 

SUPPlfMENTARY  MFOAMATION:  Under  the 
three  campus-based  programs,  the 
Secretary  allocates  funds  to  eligible 
institutions  of  higher  education.  The 
Secretary  will  not  allocate  funds  under 
the  ccmpus-based  programs  for  award 
year  1990-97  to  4ny  currentiy  ineligible 
institution  unless  the  institution  files  its 
"Application  for  institutional 
Participation"  ar)d  other  required 
dotnunents  by  the  closing  date.  If  the 
institution  submits  its  institutional 
participation  application  or  other 
required  docunusits  after  the  closing 
date,  the  Secretai  y  will  use  this 
application  in  determining  the 
institution's  eligibility  to  participate  in 
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the  campus-based  programs  beginning 
with  the  1997-98  award  year. 

For  purposes  of  this  notice,  ineligible 
institutions  only  include: 

(1)  An  institution  that  has  not  been 
designated  as  an  eligible  institution  by 
the  Secretary  but  has  previously  filed  a 
FISAP;  or 

(2)  An  additional  location  of  an 
eligible  institution  that  is  currently  not 
included  in  the  Department's  eligibility 
certification  for  that  eligible  institution 
but  has  been  included  in  the 
institution's  1996-97  FISAP. 

The  Secretary  wishes  to  advise 
institutions  that  the  institutional 
eligibility  form,  "Application  for 
Institutional  Participation,"  should  not 
be  confused  with  the  FISAP  form  that 
institutions  were  reqiiired  to  submit 
electronically  as  of  September  29, 1995, 
in  order  to  be  considered  for  funds 
under  the  campus-based  programs  for 
the  1996-97  award  year. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
campus-based  programs: 

(1)  Student  Assistance  General 
Provisions.  34  CFR  Part  668. 

(2)  Federal  Perkins  Loan  Program.  34 
CFR  Part  674. 

(3)  Federal  Work-Study  Program,  34 
CFR  Part  675. 

(4)  Federal  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR  Part 
676. 

(5)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

(6)  New  Restrictions  on  Lobbying.  34 
CFR  Part  82. 

(7)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

(8)  Drug-Free  Schools  and  Campuses. 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  designation  of 
eligibility,  contact:  Karen  W. 
Kershenstein,  Acting  Director. 
Institutional  Participation  Division,  U.S. 
Department  of  Education,  Room  3923, 
ROB-3,  600  Independence  Avenue, 
S.W.,  Washington,  DC.  20202-5323. 
Telephone:  (202)  708-4906. 

For  technical  assistance  concerning 
the  FISAP  or  other  operational 
procedures  of  the  campus-based 
programs,  contact:  Judy  Norris, -Acting 
Chief,  Campus-Based  Financial 
Operations  Branch,  Institutional 
Financial  Management  Division,  Room 
4714,  ROB-3,  600  Independence 
Avenue,  S-W.,  Washington,  D.C.  20202- 
5458.  Telephone:  (202)  708-9757. 
Individuals  who  use  a 


telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

(Authority:  20  U.S.C  1087aa  et  seq.;  42 
U.S.C  2751  et  seq.;  and  20  U.S.C.  1070b  et 
seq.) 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 
84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program) 

Dated:  December  15, 1995. 
David  A.  Longawenker, 
Assistant  Secietaxy  for  Postsecondary 
Education. 

[PR  Doc.  95-31024  Filed  12-20-95;  8:45  am] 
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Recognition  of  Accrediting  Agencies, 
State  Agencies  for  Approval  of  Public 
PostseDMKtary  Vocational  Education, 
and  State  Agencies  for  Approval  of 
Nuree  Education 

AGENCY:  Department  of  Education. 
ACTION:  Request  for  Comments  on 
Agencies  applying  to  the  Secretary  for 
Initial  Recognition  or  Renewal  of 
Recognition. 

DATES:  Commentors  should  submit  their 
written  comments  by  February  5, 1996 
to  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein,  Director, 
Accreditation  and  State  Liaison 
Division,  U.S.  Department  of  Education, 
600  Independence  Avenue.  SW.,  Room 
3915  ROB-3,  Washington,  DC  20202- 
5244,  telephone:  (202)  708-7417. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  7  p.m..  Eastern  time, 
Monday  through  Friday. 
SUBMISSION  OF  THIRD-PARTY  COMMENTS: 
The  Secretary  of  Education  recognizes 
as  reliable  authorities  as  to  the  quality 
of  education  offered  by  institutions  or 
programs  within  their  scope  accrediting 
agencies  and  State  approval  agencies  for 
public  postsecondary  vocational 
education  and  nurse  education  that 
meet  certain  criteria  for  recognition.  The 
purpose  of  this  notice  is  to  invite 
interested  third  parties  to  present 
written  comments  on  the  agencies  listed 
in  this  notice  that  have  applied  for 
initial  or  continued  recognition.  All 
comments  received  in  response  to  this 
notice  will  be  reviewed  by  Department 
staff  as  part  of  its  evaluation  of  the 
agencies'  compliance  with  the  criteria 
for  recognition.  In  order  for  Department 
staff  to  give  full  consideration  to  the 
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comments  received,  the  comments  must 
arrive  at  the  address  listed  above  not 
later  than  (Insert  45  days  after  date  of 
publication  in  the  Federal  Register). 
Comments  must  relate  to  the  Secretary's 
Criteria  for  the  Recognition  of 
Accrediting  Agencies. 

The  Nation^  Advisory  Committee  on 
Institutional  Quality  and  Integrity  (the 
"Advisory  Committee")  advises  the 
Secretary  of  Education  on  the 
recognition  of  accrediting  agencies  and 
State  approval  agencies.  The  Advisory 
Committee  is  scheduled  to  meet  May 
22-24, 1996  in  Washington,  D.C.  All 
written  comments  received  by  the 
Department  in  response  to  this  notice 
wiU  be  considered  by  both  the  Advisory 
Committee  and  the  Secretary.  A 
subsequent  Federal  Registo-  notice  will 
announce  the  meeting  and  invite 
individuals  and/or  groups  to  submit 
requests  for  oral  presentation  before  the 
Advisory  Committee  on  the  agencies 
being  revievtred.  That  notice,  however, 
does  not  constitute  another  call  for 
written  comment.  This  notice  is  the 
only  call  for  written  comment. 

The  following  agencies  will  be 
reviewed  during  the  May  1996  meeting 
of  the  Advisory  Committee: 

Nationally  Recognized  Accrediting 
Agencies  and  Amociations 

Petitions  for  Initial  Recognition 

1.  American  Polygraph  Association 
(requested  scope  of  recognition:  the 
accreditation  of  private,  postsecondary, 
non-degree-granting  institutions  that 
prepare  students  to  become  Polygraph 
examiners). 

2.  National  Association  of  Niuse 
Practitioners  in  Reproductive  Health 
(requested  scope  of  recognition:  the 
accreditation  of  women's  health  nurse 
practitioner  education  programs  in 
reproductive  health). 

3.  Pacific  Association  of  Schools  and 
Colleges  (requested  scope  of 
recognition:  the  accreditation  of  smaller 
specialized  degree-granting  institutions 
of  higher  education  that  specialize  in 
limited  and  identified  areas  of  social 
sciences  and  himianities). 

4.  Respiratory  Care  Accreditation 
Board  (requested  scope  of  recognition: 
the  accreditation  of  respiratory  care 
education  programs). 

Petitions  for  Renewal  of  Recognition 

1.  Commission  on  Accreditation  of 
Allied  Health  Educaticm  Programs 
(requested  scope  of  recognition:  As  a 
coordinating  agency  for  the 
accreditation  of  institutions  and 
programs  under  the  following  allied 
health  education  committees: 

a.  Cytotedmology  Programs  Review 
Committee. 


b.  Joint  Review  Committee  on 
Education  in  Diagnostic  Medical 
Sonography. 

c.  Joint  Riaview  Committee  on 
Education  in  Electroneurodiagnostic 
Technolo^. 

d.  Joint  Review  Committee  on 
Educational  Programs  for  the  EMT- 
Paxamedic 

e.  Accredition  Committee  for 
Perfusion  Education  (perfusionist) 

f.  Accredition  Committee  for 
Education  for  the  Physician 
Assistant 

g.  Joint  Review  Committee  for 
Respiratory  Therapy  Education 

h.  Accreditation  Review  Committee 
for  the  Surgical  Technologist 

The  Commission  is  also  requesting  an 
expansion  of  scope  of  recognition  to 
include  the  accredition  of  institutions 
and  programs  under  the  following  allied 
health  education  commitiee: 

i.  Joint  Review  Committee  on 
Education  in  Cardiovascular 
Technology. 

2.  Middle  States  Association  of  Colleges 
and  Schools,  Commission  on 
Secondary  Schools  (requested  scope 
of  recognition:  the  accreditation  and 
preaccreditation  of  public  vocational 
and  technical  schools  offering  non- 
degree  postsecondary  education  in 
Delaware,  the  District  of  Columbia, 
Maryland,  New  Jersey,  New  York, 
Pennsylvania,  Puerto  Rico,  Virgin 
Islands) 

3.  National  Accrediting  Agency  for 
Clinical  Laboratory  Sciences 
(requested  scope  of  recognition:  the 
accreditation  of  programs  for  the 
histologic  technician/technologist) 

4.  National  League  for  Nursing,  Inc. 
(requested  scope  of  recognition:  the 
accredition  of  programs  in  practical 
nursing,  and  diploma,  associate, 
baccalaureate  and  higher  degree  nurse 
education  programs) 

•  Interim  Reports  (An  interim  report  is 
a  follow-up  report  on  an  accrediting 
agency's  compliance  with  specific 
criteria  for  recognition  that  was 
requested  by  the  Secretary  when  the 
Secretary  granted  recognition  to  the 
agency)— 

1.  American  Bar  Association,  Council  of 
the  Section  of  Legal  Education  and 
Admission  to  the  Bar 

2.  Accrediting  Council  for  Continuing 
Education  and  Training 

3.  American  Psychological  Association. 
Committee  on  Education 

4.  Commission  on  Opticianiy 
Accreditation 

5.  Distance  Education  and  Training 
Coimcil,  Accrediting  Commission 

6.  National  Enviromnental  Health 
Science  and  Protection  Accreditation 
Coimcil 


State  Agendas  Recognized  for  the 
Approval  (rf^  Public  Poatsecondary 
VocatioBal  Education 

Petition  for  Renewal  of  Recognition — 
1.  Puerto  Rico  State  Agency  for  the 
Approval  of  Public  Postsecondary 
Vocational  Technical  Education 
Institutions  and  Programs 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Petition  for  Renewal  of  Recognition 
1.  Montana  Board  of  Nursing 

Public  Inspection  of  Petitions  and 
Third-Party  Comments 

All  petitions  and  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  die  meeting,  will  be 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  ROB-3, 
Room  3915,  7th  and  D  Streets,  S.W., 
Washington,  DC  20202-5244,  telephone 
(202)  708-7417  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday. 

Dated:  December  18, 199$. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[PR  Doc.  9S-31073  Filed  12-20-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  INanagement  Site- 
Specific  Advisory  Board,  Idaho 
National  Engineering  i.at>oratory; 
Meeting 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pubhc  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Idaho  National  &igineering  Laboratory 
(INEL). 

DATES:  Tuesday,  January  16, 1996  from 
8:00  a.m.  imtil  6:00  p.m.  Mountain 
Standard  Time  (MST)  and  Wednesday, 
January  17. 1996  from  8:00  a.m.  until 
5:00  p.m.  MST.  There  will  be  a  public 
comment  availability  session  Tuesday, 
January  16, 1996  fit>m  5:00  to  6:00  p.m. 
MST. 

The  Board  will  be  participating  in  a 
public  outreach  program  hosted  by 
Boise  State  University  and  the 
University  of  Idaho  Engineering 
Programs  Tuesday  afternoon. 
ADDRESSES: 
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Main  Meeting: 

Boiae  Centre  on  the  Grove,  850  Front 
Street.  Boise.  l4aho  83701 
Outreach  Program: 

HSU  Student  Union  Building.  1910 
University  Drif  e,  Boise,  Idaho 
83701  (tentati>fe  location) 
FOR  FUimCR  MFORVATION  CONTACT: 
Idaho  National  En^eering  Laboratory 
Information  1-800-708-2680  or  Marsha 
Hardy,  Jason  Associates  Corporation 
Staff  Support  l-20e-522-1662. 
SUPPt^MDfTARV  MFOfMATKM: 

Purpose  of  the  Bpard:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
mvironmental  rest|xation,  waste 
management,  and  lelated  activities. 

Meeting  Purposet  EM  SSAB.  INEL 
will  be  fulowing  up  on  a  study  of  the 
Environmental  Maiiagement 
Prioritization  of  FV  1998  funds, 
studying  the  environmental  restoration 
scoping  process,  p^oritizing  its  own 
activities  for  the  remainder  of  FY  1996. 
and  participating  iii  an  educational 
activity  hi^ilightii^  research  and 
development  capahiUties  of  INEL 

Tentative  Agenda  I 

Tuesday.  January  |6. 1996 

7:30  a.m. — S/gn-jniojid  RegistTotion 
8:00  a.m. — Miscelltmeous  Business: 
Old  Business 

•  Jerry  Bowmanf— Deputy  Designated 
Federal  Official  Report. 

•  Joy  Myers — Chair  Report. 

^4embe^  Reports 

Standing  Commit^  Reports 

•  Member  Selection  Committee — 
Dean  Mahoney  (cfaiBur).  Gen  Paroni. 
Chuck  Rice.  i 

•  Budget  Committee — Chuck  Rice 
(chair),  Larry  Boam.  Terry  Perez. 

•  PubUc  Commenication 
Committee — Ben  Collins  (chair), 
Clarence  Bellem,  Chuck  Broscious. 
Wayne  Pierre  (ex-officio). 

9:00  a.m. — Envirolunental  Management 

Budget  Prioritization 

Committee  Members — Dieter  Knecht 
(chair).  Gen  Paroni,  Linda  Milam,  Terry 
Perez,  and  Jerry  Bowman  (ex-officio). 
.   10:15  a.m.— ^reak, 
10:30  a.m.— £nvirpmne/)tai 

Management  B^dgBt  Prioritization 
12:00  p.m.— iMscUssion— £M  SSAB 

INEL  Prioritization  Activity 
12:30  p.m. — ^Lunch 
2:00  p.m. — Public  Outreach  Program — 

/NEL  Research  dnd  Development 
5:00  pjn. — PublicComment  Availability 

Wednesday,  January  17, 1996 

7:30  a.m. — Sign-In  and  Registration 
8:00  ajn. — Miscellaneous  Business 


8:30  a.m.— £Af  SSAB  INEL  Prioritization 

Process 
10:30  a.m. — flreaJt 
10:45  a.m. — Environmental 

Management  Budget  Prioritization 
12:00  p.m. — Lunch 
1:00  p.m. — Environmental  Restoration 

Scoping  Discussion 

Committee  Members — Chuck 
Broscious  and  Brett  Hayball  (co-chairs). 
Chuck  Rice.  Terry  Perez.  Joel  Hamilton, 
and  ex-offidos  Jerry  Bowman,  DOE-ID, 
Wayne  Pierre,  EPA.  and  Bob  Ferguson. 
INEL. 

3:00  p.m. — Break 

3:15  p.m. — Environmental  Restoration 

Scoping  Discussion 
4:15  p.m. — Meeting  Evaluation 
5:00  pjn. — ^Adjourn 

This  agenda  is  subject  to  change  as 
the  Board  meeting  nears.  For  a  most 
current  copy  of  the  agenda,  contact 
Woody  RusseU.  DOE-Idaho.  (208)  526- 
0561,  or  Marsha  Hardy,  Jason 
Associates,  (208)  522-1662.  The  final 
agenda  will  be  available  at  the  meeting. 

Public  Comment  Availability:  The 
two-day  meeting  is  open  to  the  public, 
with  a  Public  Comment  Availability 
session  scheduled  for  Tuesday.  January 
16. 1996  from  5:00  p.m.  to  6:00  p.m. 
MST.  The  Board  will  be  available 
during  this  time  period  to  hear  verbal 
public  comments  or  to  review  any 
written  public  comments.  If  there  are  no 
members  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Idaho  National  Engineering 
Laboratory  Information  line  or  Marsha 
Hardy,  Jason  Associates,  at  the 
addresses  or  telephone  niunbers  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  pjn.,  Monday-Friday, 
except  Federal  holidays. 


Issued  at  WashingtOD.  DC  on  December  18, 
1995. 

Rachel  M.  Samuel. 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

IFR  Doc.  95-31102  Filed  12-20-95;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

pocket  No.  ER95-1625-0001 

USQan  Power  Services,  LP.;  Notico  of 
Issuance  of  Order 

December  15. 1995. 

On  August  24, 1995,  as  amended  on 
October  1 7 ,  1995 ,  USGen  Power 
Services,  L.P.  (USGen)  filed  an 
application  for  authorization  to  sell 
power  at  marirat-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular.  USGen  requested  that  the 
Commission  grant  blanket  approval 
imder  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  USGen.  On  December 
13. 1995.  the  Commission  issued  an 
Order  Accepting  Market-Based  Rates 
For  Filing.  Granting  Waivers  And 
Authorizations  And  Revising  Policy 
Regarding  Sales  Of  Power  By  AffiUated 
Power  Marketers  (Otder).  in  the  above- 
docketed  proceeding. 

The  Commission's  December  13. 1995 
Order  granted  the  request  for  blanket 
approval  under  Part  34.  sub)ect  to  the 
conditions  found  in  Ordering 
Paragraphs  (D).  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assimiptions  of  liabilities  by  USGen 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Washington.  DC  20426.  in 
accordance  Mdth  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  USGen  is  hereby 
authorized  to  issue  securities  and  to 
assume  obUgations  or  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  secvuity  of  another 
person;  provided  that  such  issue  or 
assiunption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 


continued  Commission  approval  of 
USGen's  issiiances  of  seouities  or 
assivnptions  of  liabiUties.  *  *  • 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
12, 1996. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street  NE, 
Washington,  DC  20426. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  95-31045  Filed  12-20-95;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  are  revoked 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1718)  and 
the  regulations  of  the  Commission 
pertaining  to  the  Ucensing  of  ocean 
freight  forwardera.  effective  on  the 
corresponding  revocation  dates  shown 
below: 

Lecense  Number:  3788 

Name:  Global  Maritime.  Inc. 

Address:  421  S.  9th  Street.  Suite  117, 
Lincohi.  NE  68508 

Date  Revoked:  November  28. 1995 

Reason:  Failed  to  maintain  a  vahd 
surety  bond. 

Lecense  Number:  2142 

Name:  All  Transport.  Inc. 

Address:  6510  N.W.  84th  Ave.,  Miami. 
FL  33166 

Date  Revoked:  December  6. 1995 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

Lecense  Number:  1814 

Name:  Vijaya  Maldonado  dba  General 
Cargo  International  Fonyarders 

Address:  12322  SW  10  Lane,  Miami.  FL 
33184 

Date  Revoked:  December  8. 1995 

Reason:  Siurendered  license 

volimtarily. 
Bryant  L.  VanBrakk. 

Director,  Bureau  of  Tariff,  Certification  and 

Licensing. 

(FR  Doc  95-31041  Filed  12-20-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 


Grupo  Financiero  Banamex  Acdval, 
S.A.  de  C.V.;  Acquisitions  of  Shares  of 
Banlcs  or  Bank  Holding  Companies; 
Correction 

This  rotice  corrects  the  notices  (FR 
Doc.  94-467  and  FR  Doc.  95-28824) 
published  on  pages  1400  and  1401  of 
the  issue  for  Monday,  January  10, 1994, 
and  on  page  58361  of  the  issue  for 
Monday,  November  27, 1995. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entry  for 
Grupo  Financiero  Banamex  Acdval, 
S.A.  de  C.V..  is  revised  to  read  as 
follows: 

1.  Grupo  Financiero  Banamex 
Accival,  S.A.,  de  C.V.,  Mexico  Qty, 
Mexico;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Banco  Nacional  de 
Mexico,  S.A.,  Mexico  City,  Mexico,  and 
thereby  indirecUy  acqiiire  100  percent 
of  the  voting  shares  of  CaUfomia 
Commerce  Bank,  Los  Angeles. 
Cahfomia. 

In  connection  with  this  appUcation, 
Applicant  proposes  to  acquire  ACQ 
Securities,  Inc.,  New  York,  New  York, 
and  thereby  engage  in  full  service 
securities  brokerage  activities,  pursuant 
to  §§  225.25(b)(4)  and  (b)(15)  of  die 
Board's  Regulation  Y.  Applicant  also 
proposes  to  engage  in  the  following 
activities  which  the  Board  previously 
has  determined  by  order  to  be  closely 
related  to  banking:  (1)  acting  as  agent  in 
the  private  placement  of  all  types  of 
securities;  and  (2)  acting  as  a  riskless 
principal  in  the  purchase  and  sale  of  all 
types  of  securities  on  the  order  of 
investors.  Applicant  has  stated  that  it 
will  conduct  the  proposed  activities 
within  the  limitations  and  prudential 
guidelines  established  by  the  Board  in 
its  previous  ordera.  See  Bank  of  Nova 
Scotia.  76  Fed.  Res.  Bull.  545  (1990);  J.P. 
Morgan  &■  Co.,  Incorporated,  76  Fed. 
Res.  Bull.  26  (1990);  Bankers  Trust  New 
York  Corporation,  75  Fed.  Res.  Bull.  829 
(1989). 

Comments  on  this  application  must 
be  received  by  January  19, 1996. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  December  15, 1995. 
Jennifer  f .  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-30992  Filed  12-20-95;  8:45  am] 
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ABNA  Holding,  Inc.;  Change  in  Bank 
Control  Notices;  Acqulsttlons  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correctton 


This  notice  corrects  a  notice  (FR  Doc. 
95-3034)  published  on  page  64064  of  the 
issue  for  Wednesday,  December  13, 
1995. 

Under  the  Federal  Reserve  Bank  of 
Dallas  heading,  the  entry  for 
Community  Bankshares,  Inc.,  is  revised 
to  read  as  follows: 

1.  ABNA  Holdings,  Inc.,  Denton. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  97.6  percent  of 
the  voting  shares  of  American  Bank. 
N.A.,  Dallas,  Texas. 

Comments  on  this  appUcation  must 
be  received  by  December  27, 1995. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  15, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-30991  Filed  12-20-95;  8:45  am] 
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GOVERNMENT  PRINTING  OFRCE 

The  Federal  Register  Online  via  QPO 
Access:  Meeting  and  Demonstration 
for  Federal  Agencies 

The  United  States  Govermnent 
Printing  Office  (GPO)  will  hold  2  days 
of  demonstrations  for  Federal  agencies 
interested  in  an  overview  and 
demonstration  of  the  GPO's  award- 
winning  online  service,  GPO  Access, 
provided  under  the  Government 
Printing  Office  Electronic  Information 
Access  Enhancement  Act  of  1993 
(Public  Law  103-40). 

The  demonstrations  will  be  held  at 
the  National  Archives  Building,  5th 
Floor  Theater,  7th  and  Pennsylvania. 
Avenue  NW.,  Washington,  DC,  on 
Wednesday,  January  10, 1996,  and  again 
on  Wednesday,  January  17. 1996.  There 
are  three  sessions  each  day:  from  8:30 
a.m.  to  10:00  a.m.;  11:00  a.m.  to  12:30 
p.m.;  and  1:30  p.m.  to  3:00  p.m.  The 
National  Archives  Building  is  located  at 
the  Archives-Navy  Memorial  Metro  stop 
on  the  Green  and  Yellow  Lines.  There 
is  no  charge  to  attend. 

The  onhne  Federal  Register  service 
offers  access  to  the  Federal  Register  by 
6  a.m.  on  the  day  of  publication  at  no 
charge  to  the  u^r.  All  notices,  rules  and 
proposed  rules.  Presidential  docimients, 
executive  orders,  separate  parts,  and 
reader  aids  are  included  in  the  database. 
Documents  are  available  as  ASCII  text 
files  and  in  typeset  form  as  Adobe 
Acrobat  Portable  Document  Format 
(PDF)  files.  Graphics  are  included  in  the 
PDF  files  and  are  also  available  as 
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separate  files  in  T|FF  format.  Tlie 
Federal  ^ffH*— '  cnline  via  GPO  Access 
is  available  via  the  Internet  or  as  a  dial- 
in  service.  Historical  data  is  available 
from  January  1994  forward. 

Other  databasesicurrently  available 
onliiie  through  GM7i4cc8ss  include  the 
Govenunent  Manual.  Concessional 
Rectxd.  Congressional  Record  Index, 
iibcluding  the  Histpry  of  Bills; 
Congressional  Bills;  Public  Lsmts;  U.S. 
Code:  GAO  Reports;  and  a  growing  list 
of  important  Goveinment  documents  on 
the  same  day  of  publication. 

Seating  is  limited.  Individuals 
interested  in  attending  may  reserve  a 
space  by  contacting  John  Berger, 
Product  Manager,  at  the  GPO's  Office  of 
Electronic  Inframation  Dissemination 
Services,  by  Internet  e-mail  at 
{bergei^ids21.eids.gpo.gov;  by 
telei^cme  on  202-^12-1525;  or  by  bx 
on  202-512-1262.  Seating  reservations 
for  Fedoal  agencies  will  be  accepted  for 
the  January  10th  sessions  through 
Friday,  January  5, 1996;  and  for  the 
January  17th  session  through  Friday. 
January  12th.  From  Janiiary  8-9  and 
from  January  15-16,  reservations  will  be 
accepted  bom  thet  general  public  on  a 
space  available  Ixtsis  for  the  January 
10th  aad  January  i7th  sessions, 
respectively. 


P.DfMarl»| 


Michael 

Publk:  Printer 

(PR  Doc  95-31042  Piled  12-20-95;  8:45  am] 
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DEPARTMENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

nndbiga  of  SderttHIc  Misconduct 

AQBICY:  Office  of  Ithe  Secretary.  HHS. 

ACnON:  Notice. 

: 1  

summary:  Notice  Is  hereby  given  that 
the  Office  of  Research  bitegrity  (ORI) 
has  made  final  fiiidings  of  scientific 
misconduct  in  the  following  case: 
Rnth  Liqm,  PhJ).,  Georgetown 
Univerrity  Medical  Center  On 
December  6, 1999,  based  on  an 
investigation  conducted  by  Georgetown 
University  Medical  Center,  ORI  found 
that  Ruth  Lupu,  Ph.D.,  committed 
scientific  misconduct  by  submitting  a 
blse  letter  of  collaboration  in  an 
unfunded  applic^on  to  the  Public 
Health  Service  (niS).  Letters  of 
collaboratim  are  a  significant  factor  in 
the  evaluation  of  applications. 


Dr.  Lupu  has  altered  into  a  Vcduntary 
Exclusion  Agreement  with  ORI  in  whidi 
she  has  accepted  ORI's  finding  and  has 
agreed  to  exclude  herself  voluntarily,  for 
the  period  beginning  December  6. 1995, 
and  ending  January  30. 1997.  from 
serving  in  any  advisory  capacity  to  PHS, 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board, 
and/or  peer  review  committee,  or  as  a 
cons\iltant 

In  addition.  Dr.  Lupu  has  voluntarily 
agreed  to  accept  the  administrative 
sanctions  imposed  by  Georgetown 
University  Medical  Center,  which 
include  requirements  that: 

(1)  a  letter  of  reprimand  be  Issued  and 
retained  in  her  personnel  file  for  two 
years;  and 

(2)  her  future  grant  appUcations, 
proposals,  and  other  publications  be 
subject  to  special  monitoring  and 
review  for  two  years. 

No  scientific  publications  were 
required  to  be  corrected  as  part  of  this 
Agreement. 

FOR  FURTHER  MFORMATION  CONTACT: 
Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852. 
Lyk  W.  Bimw, 

Director,  Office  of  Research  Integrity. 
(PR  Doc  95-31048  Filed  12-20-95: 8:45  am] 
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FifKflnga  d  SciantMIc  Mlaconduet 
AGENCY:  Office  of  the  Secretary,  HHS. 


action:  Notice. 


UMI 


summary:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 

Ms.  Victoria  Santa  Cruz,  University 
of  Arizona:  Based  on  an  investigation 
conducted  by  the  institution,  ORI  found 
that  Ms.  Victoria  Santa  Cruz,  former 
Program  Coordinator.  College  of 
Nursing,  University  of  Arizona,  engaged 
in  scientific  misconduct  by  fabricating 
interview  data  on  a  questionnaire 
intended  for  use  in  two  studies  funded 
by  two  PubUc  Health  Service  (PHS) 
grants. 

Ms.  Santa  Cruz  did  not  contest  the 
ORI  findings  or  administrative  actions, 
which  require  that,  for  a  period  of  three 
years,  any  institution  that  proposes  her 
participation  in  PHS-supported  research 
must  submit  a  supervisory  plan 
designed  to  ensure  the  scientific 
integrity  of  her  contribution.  Ms.  Santa 
Cruz  is  also  prohibited  fit>m  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 


advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant  for 
a  period  of  three  (3)  yeara. 

Because  the  studies  involved  are 
ongoing,  no  publications  were  affected 
by  the  fabricated  data,  and  no  clinical 
treatment  has  been  based  on  the  results 
of  the  studies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Division  of  Research 

Investigations,  Office  of  Research 

Integrity,  5515  Security  Lane,  Suite  700, 

Rockville,  MD  20852. 

LyleW.Bivaiis. 

Director,  Office  of  Research  Integrity. 

[PR  Doc  95-31049  Filed  12-20-95;  8:45  am] 
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Adminlatration  on  Childran  and 
Familiaa 

Local  Raaaarch  Partnarshlpa  for  Early 
Haad  Start  Programa:  Availability  of 
Funda  and  Raqueat  for  Appllcattons 

agency:  Head  Start  Bureau, 
Administration  on  Children.  Youth  and 
Families  (ACYF),  Administration  for 
Children  and  Families  (ACF). 
ACTION:  Availability  of  funds  and 
request  for  applications  to  conduct 
research  in  Early  Head  Start  programs. 

summary:  The  Head  Start  Bureau. 
Administration  on  Children.  Youth  and 
Families  has  recently  awarded  grants  to 
provide  comprehensive  services  to 
families  with  infants  and  toddlers.  A 
cross-site  evaluation  of  a  subaample  of 
the  total  68  Early  Head  Start  pro-ams 
will  be  perfonned  by  Mathematica 
Policy  Research  Institute  which  was 
designated  as  the  National  Early  Head 
Start  Evaluation  contractor.  Additional 
site-specific  research  will  be  conducted 
by  research  partners  who  reside  in  or 
near  the  same  subset  of  Early  Head  Start 
programs  and  will  attempt  to  determine 
the  interrelationships  of  child,  family, 
program  and  community  variables  and 
program  outcomes  (local  research).  This 
announcement  describes  the 
requirementa  to  be  met  by  appUcanta 
seeking  to  conduct  the  local  research. 
DATES:  The  closing  time  and  date  for 
receipt  of  applications  is  5  p.m.  (Eastern 
Time  Zone)  February  20, 1996. 
Applications  received  after  5  p.m.  will 
be  classified  as  late. 
ADDRESSES:  Mail  applications  to:  Early 
Head  Start  Local  Research,  Department 
of  Health  and  Human  Services,  ACF/ 
Division  of  Discretionary  Grants,  6th 
floor,  370  LTnlant  Promenade.  SW, 
Washington.  DC  20447.  Mail  Stop  6c- 
462,  Attn:  Application  for  Early  Head 
Start  Local  Research. 


Hand  Delivered,  Courier  or  Overnight 
Delivery  applications  are  accepted 
during  the  normal  working  houn  of  8 
a.m.  to  5  pjn..  Monday  through  Friday, 
on  or  prior  to  the  established  closing 
date  at:  Program  Annoimcement:  ACYF/ 
HS,  Administration  for  Children  and 
Families,  Division  of  Discretionary 
&anta,  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center.  901  D 
Street,  SW,  Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
ACYF  Operations  Center,  Technical 
Assistance  Team  (1-800-351-2293),  is 
available  to  answer  questions  regarding 
application  requirements  and  to  refer 
you  to  the  appropriate  contact  person  in 
ACYF  for  programmatic  questions. 

In  order  to  determine  the  number  of 
expert  reviewere  that  will  be  necessary, 
if  you  are  going  to  submit  an 
application,  please  send  a  post  card 
with  or  call  in  the  following 
information:  the  name,  address,  and 
telephone  and  fax  niunber  of  the  contact 
person  and  the  name  of  the  organization 
four  weeks  prior  to  the  submission 
deadline  date  to:  Administration  on 
Qiildren,  Youth  and  Families 
Operations  Center,  Ellsworth 
Assoctates,  Inc.,  3030  Clarendon  Blvd., 
Suite  240,  Arlington,  VA  22201,  (1-800- 
351-2293). 

If  you  decide  to  submit  after  the 
notification  date,  you  may  still  submit  a 
proposal. 

Part  I.  General  Information 

A.  Table  of  Contents 

This  announcement  is  divided  into 
four  parts,  plus  appendices: 

Part  I  provides  information  on  the 
purpose  of  the  local  research  effort  and 
a  discussion  of  issues  particiilarly 
relevant  to  the  local  research  under  this 
announcement 

A.  Table  of  Contenta 

B.  Definitions 

C.  Purpose 

D.  Bacuuground 

'  E.  LocalResearch  Studies 

Part  II  contains  key  information  such 
as  eligible  applicants,  project  periods, 
special  conditions  and  other 
information. 

A.  Statutory  Authority 

B.  Eligible  Apphcants 

C.  Special  Conditions 

D.  Cooperative  Agreementa 

E.  Project  Duration  and  Federal  Share 
.  Part  in  presenta  the  criteria  upon 

which  the  proposals  will  be  reviewed 
and  evaluated. 

A.  Criterta 

B.  Review  Process 

•  Part  IV  contains  information  for 
preparing  the  fiscal  year  1996 
application.  ^ 


A.  Availability  of  Fonns 

B.  Proposal  limite 

C.  Check  List  for  a  Complete 
Application 

D.  Due  Date 

E.  Paperwoik  Reduction  Act  of  1980 

F.  Required  Notification  of  State  Single 
Point  of  Contact 

Appendix  A  contains  a  list  of  the 
Early  Head  Start  grantees. 

Appendix  B-1  contains  the  Request 
for  Proposal  for  contract  to  conduct  the 
evaluation  of  Early  Head  Start  as 
originally  published  and  now  funded. 

Apj>endix  B-2  contains  the  tentative 
meastues  proposed  for  the  cross-site 
evaluation. 

Appendix  C  includes  the  relevant 
forms  necessary  for  completing  the 
appUcation. 

B.  Definitions 

Research  Partner:  The  initial 
university  or  non-profit  organization 
designated  in  the  Early  Head  Start 
grantee's  proposal  or  a  imiversity  or 
non-profit  organization  which  formed  a 
partnership  with  an  Early  Head  Start 
grantee  for  the  purpose  of  conducting 
the  research  under  this  announcement 
after  the  Early  Head  Start  grant  was 
awarded. 

Cooperative  Agreement:  A 
cooperative  agreement  is  a  funding 
mechanism  which  allows  substantial 
Federal  involvement  in  the  activities 
xmdertaken  with  Federal  financial 
support.  Details  of  the  responsibilities, 
relationships,  and  governance  of  the 
cooperative  agreement  will  be  spelled 
out  in  the  terms  and  conditions  of  the 
award.  The  specific  responsibilities  of 
the  Federal  staff  and  grantee  staff  are 
tentatively  listed  in  Part  D-D  and  will  be 
agreed  upon  prior  to  the  award  of  each 
cooperative  agreement 

C.  Purpose 

The  piupose  of  this  annoxmcement  is 
to  invite  universities  and  non-profit 
organizations  who  agree  to  be  the 
research  partners  of  Early  Head  Start 
program  grantees  to  submit  proposals 
for  competitive  Cooperative  Agreementa 
to  (1)  conduct  local  research  studies  on 
issues  related  to  Eariy  Head  Start  whidi 
will  enrich  and  expand  the  National 
Early  Head  Start  Research  and 
Evaluation  Study  and  benefit  the  field, 
and  (2)  establish  the  foundation  for  a 
possible  longitudinal  study  of  the 
medtating  and  moderating  influences  on 
the  developmental  progress  of  Early 
Head  Start  and  Head  Start  children  and 
femiUes. 

D.  Background 

On  March  17. 1995.  ACF  aimounced 
the  availabiUty  of  funds  on  a 


competitive  basis  for  Eariy  Head  Start 
Programs.  Sixty-eight  appUcanta  were 
successful  and  became  Early  Head  Start 
grantees  on  the  effective  date  of 
September  30, 1995.  (AppUcanta  should 
be  tamiUar  with  this  document  in  order 
to  prepare  a  responsive  proposal.  Copies 
of  this  announcement  are  available  from 
the  Technical  Assistance  Team  at  (1- 
800  351-2293.)  Along  with  the 
development  of  the  program 
specifications  for  Early  Head  Start.  -> 

ACYF  designed  a  set  of  research  and 
evaluation  initiatives  to  estabUsh  the 
efficacy  of  the  Early  Head  Stari  program 
and  to  contribute  new  knowledge  to  the 
field  on  factors  which  influence  the 
developmmtal  progress  of  low-inc(»ne 
infant  and  toddlers  and  their  famiUes. 
The  plan  for  the  Early  Head  Start 
research  and  evaluation  activities  is 
based  on  the  premise  that  the  first  set  of 
Early  Head  Start  programs  are 
prototypes  of  the  Early  Head  Start 
concept  of  state-of-the-art  services  for 
famiUes  with  infanta  and  toddlere.  They 
wiU  operate  during  a  period  which  wiU 
almost  assuredly  see  major  social 
reforms  and  reconfigurations  in  services 
including  welfare,  health  and  child  care. 
Therefore,  the  lessons  learned  and  the 
models  that  will  be  developed  will 
shape  the  direction  of  services  for 
famiUes  with  infanta  and  toddlers  weU 
into  the  21st  century.  The  plan  features 
(1)  a  dynamic  and  iterative  formative 
evaluation  process,  designed  to  be  used 
in  subsequent  Early  Head  Start 
programs,  that  will  serve  as  the 
instrument  for  continuous  program 
improvement;  (2)  an  impaa  evaluation 
to  determine  whether  and  under  what 
conditions  program  prototypes  were 
effective,  and  (3)  an  integrated  research 
base  consisting  of  local  research  studies 
as  well  as  the  cross-site  study  for 
generating  further  hypotheses  around  a 
broad  array  of  potential  development 
and  service  issues  and  possibilities;  and 
(4)  an  intended  longitudinal  study  of 
both  Early  Head  Start  and  Head  Start. 

On  May  19, 1995,  the  first  phase  of 
the  compMBtitive  award  process  for  the 
conduct  of  the  research  and  evaluation 
activities  was  initiated  as  a  Request  for 
Proposal  for  a  national  contractor  to 
perform  the  cross-site  evaluation  of 
Early  Head  Start  (Appendix  B-1).  The 
contract  resulting  from  the  competition 
for  the  national  contractor  was  awarded 
to  Mathematica  Policy  Research,  Inc. 
This  announcement  is  the  second  phase, 
in  which  cooperative  agreements  will  be 
awarded  on  a  competitive  basis  to  the 
research  partners  of  Early  Head  Start 
grantees  to  conduct  local  research 
studies. 
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E.  Local  Re$earch  Studies 


1. 
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a.  Role  of  Local 
Under  th«  total  Eariy  Head  Start 

Kssaerch  and  EvaluatioD  efibrt  local 
reaearefaers  will  have  two  significant 
roles: 

(1)  Under  this  annninrwinent  they 
will  conduct  research  relevant  to  the 
issues  addressed  in  s4ction  E.2.b.  below; 
and  (2)  under  a  subcc$itract  to  the 
national  contractor  tfaisy  will  be 
resptHisible  for  the  cc^kction  of  data  for 
the  cross-site  study,  the  local 
researchers  will  ficnmia  consortium  with 
the  other  local  researchers  and  the 
national  contractor  td  insure  that  all  the 
.  parts  of  this  study  foitn  a  o^esive 
whole.  A  Technical  Aayiew  Panel  will 
by  appointed  by  ACYF  to  review  all  the 
research  and  evaluation  efforts  as  a 
whole  and  provide  additional  input. 
(See  Appendix  B-1  for  a  more  detailed 
description.)  In  order  to  ensure  the 
minimum  of  intnisioa  for  the  Early 
Heed  Start  programs  and  to  ensure  a 
cohesive  study,  no  ap|>licants  will  be 
considered  for  an  aw^  under  this 
announcement  unless  they  agree  to 
serve  as  subcontractofs  to  the  national 
contractor. 

b.  Concepts 

Local  research  stucfies  are  intended  to 
supplement,  complement  and  enrich  the 
resrarch  that  will  be  «^nducted  in  the 
cross-site  study.  (See  Appendix  B-l  The 
Statement  of  Woric  for  the  Cross-site 
Evaluation  and  Appefidix  B-2  for  a  list 
of  the  tentative  measures  proposed  for 
the  cross-site  evaluation.)  With  full 
access  to  the  cross-site  data  collected  in 
their  respective  sites,  local  investigators 
will  have  an  opportu^ty  to  explore 
mediating  events  or  the  theoretical 
pathways  that  explain  the  results  that 
are  obtained.  In  addition,  local  research 
provides  an  opportuoity  to  identify 
outcomes,  that  because  of  data 
constraints,  are  not  explored  in  the 
cross-site  study  or  ar^  specific  to  an 
individual  site.  It  als^  expands  the 
possibilities  for  mult4>le  measiues  of 
the  same  construct.  Another  advantage 
of  local  research  is  the  enhanced 
Importunity  for  the  use  of  observational, 
edmographic,  case  study  and  other 
qualitative  approachas  that  inform  our 
understanding  of  how  the  program 
functions  and  explaii  the  particular 
outcomes  that  are  achieved. 

Four  outcome  domains  and  specific 
outcomes  under  each  w«e  preliminarily 
idmtified  by  the  Advisory  Committee 
on  Services  for  Families  with  In&nts 
and  Toddlos  for  Eaxfy  Head  Start 


Although  no  one  program  is  expected  to 
be  equally  successful  across  all 
outcomes,  these  outcomes  were 
identified  by  the  Committee  as 
particularly  important  for  continued 
child,  family  and  program  development. 

Child:  Health  and  physical 
development:  social  competency;  secure 
attachments  with  parents  and  other 
caregivers;  language  and  cognitive 
devefopment;  resiliency  foctors;  benefits 
to  siblings. 

Family:  Attitudes  towards  parenting; 
parent-dbild  interaction;  reduction  in 
teenage  pregnancy  and  positive  birth 
outcomes;  having  a  meoical  home; 
parenting.  employabiUty  and  progress 
towards  self-sufficiency;  training  and 
education;  housing;  physical  and  mental 
health;  substance  abuse;  home 
environment;  safety;  involvement  in  the 
Early  Head  Start  program;  knowledge  of 
child  development;  child  guidance 
beUefs  and  practices. 

Commumty:  Collaboration  among 
agencies  serving  children  and  fomihes; 
seamlessness  in  referrals  and  actiial 
service  provision;  quality  of  services  for 
children  and  families;  increase  in 
services  for  infants  and  toddlers;  safety. 

Staff:  Staff-parent/child  relationships; 
staff  contintuty;  staff  professional 
development;  staff  compensation;  staff 
physical  and  mental  health;  staff 
qualifications;  and  staffing  patterns. 

The  ma|or  question  for  the  local 
studies  is  "What  mediates  and 
moderates  positive  child  and  family 
development  within  the  context  of  the 
specific  Early  Head  Start  program  and 
the  local  community?"  Each  of  the  local 
research  studies  may  focus  on  variables 
within  one  of  the  four  outcome  domains 
listed  above.  Positive  child  and  family 
development  are  the  ultimate  objectives 
of  Early  Head  Start,  and  thus,  must  have 
a  prominent  focus.  However,  well- 
designed  local  research  studies  which 
focus  on  particular  staff  or  community 
outcomes  will  be  considered  if  their 
relationship  to  the  well-being  of 
children  and  families  can  be 
theoretically  Unked  through  the  existing 
hterature  and  investigated  within  the 
time  frame  of  the  five-year  cooperative 
agreement.  Investigators  focusing  on  the 
same  outcome  domain  may  find 
additional  opportimities  for  cooperative 
research.  Depending  on  the  questions 
for  the  local  research,  investigators  may 
choose  or  not  choose  to  incorporate  the 
control  group,  which  will  be  part  of  the 
cross-site  evaluation,  in  the  local 
research  study. 

Within  the  framewori:  of  the  Early 
Head  Start  program  design,  each  site 
represents  a  imique  model  based  upon 
the  needs,  values,  resources  and  ctdtural 
climate  of  its  community.  Therefore, 


within  the  array  of  possible  outcomes,  it 
is  highly  likely  that  each  program  will 
place  different  emphases  among  them 
and  work  toward  addltfonal  objectives 
that  are  unique  to  the  particular  local 
site.  It  is  therefore  important  for  the 
local  research  studies  to  identify  site- ,  . 
specific  outcomes  which  are  not 
explored  in  the  cross-site  study  and  to 
'study  intra-site  differential  impacts  and 
the  reasons  for  them.  The  local  studies 
will  ttihance  the  cross-site  analysis  by 
the  provision  of  additional  explanatory 
material  for  inter-site  differences  and  by 
the  identification  of  additional  effects  of 
Early  Head  Start  programs.  The  first 
data  collection  point  for  the  child's 
developmental  status,  attachment, 
mother/child  interaction  and  other  child 
and  family  measures  for  the  cross-site 
analysis  will  be  around  the  time  of  the 
child's  first  birthday.  (  See  Appendix  B- 
2  for  a  list  of  tentative  measures.)  If 
applicants  see  a  need  for  earlier  data 
collection  for  their  local  research 
studies,  they  may  propose  such  data 
collection  using  the  same  or  other 
measures  as  part  of  the  local  research 
data  collection  and  analyses. 

c.  Study  Parameten 

— Design 

The  profftun  sites  whose  local 
research  partners  receive  awards  under 
tiiia  announcement  will  be  sites  in 
which  both  local  research  and  the 
national  cro$0-$ite  evaluation  are 
conducted.  However,  if  less  than  12 
proposals  receive  an  acceptable  rating, 
additional  sites  may  be  selected  to 
participate  only  in  the  national  cross- 
site  evaluation  to  ensure  12  sites  for  the 
cross-site  effort.  The  sites  with  local 
researchers  will  become  the  potential 
sites  to  continue  on  with  the  follow-up 
longitudinal  studies.  For  the  cross-site 
evaluation,  all  12  sites,  whether  they  are 
additionally  local  research  sites  or  not, 
will  be  required  to  participate  in 
random  assignment  of  those  famihes 
who  have  applied  to  fiie  Early  Head 
Start  program  and  in  which  there  is  a 
pregnant  woman  or  a  child  underone. 
year  of  age.  Such  families  will  be 
randomly  assigned  "B)  dthar  the  pnogram 
or  control  group  under  a  system 
desired  by  the  national  contractor  with 
participation  from  the  local  researchers. 
The  Early  Head  Start  program  must 
agree  to  ^ly  cooperate  with  tiie  random 
assignment  as  a  condition  for  the 
research  partner  to  receive  an  award 
under  this  aimouncement. 

As  noted  above,  applicants  are  not 
required  to  utilize  the  control  group  in 
their  local  research  designs  ui^ss  the 
proposed  research  questions  require 
such  a  design.  However,  since  the  cost 


of  the  data  collection  on  a  number  of 
child  and  fiunily  meastues  for  the 
program  and  control  group  will  be 
covoed  by  the  imtional  contractor,  the 
applicant  may  wish  to  consider  adding 
an  additional  sample,  such  as  a  random 
sample  of  the  Early  Head  Start  eligible 
populaticm,  or  other  types  of 
scientifically  sound  samples,  lliese 
samples  could  contribute  valuable 
informatian  to  the  Early  Head  Start 
research  and  evaluation  efibrt  and 
would  considerably  strengthen 
longitudinal  follow-up  efforts. 

— Sample 

In  order  to  be  considered  for  an  Early 
Head  Start  research  cooperative 
agreement,  the  applicants  must  be  able 
to  guarantee  that  their  Early  Head  Start 
program  partnere  have  the  abihty  to 
recruit  a  minimum  of  ISO  femilies 
meeting  the  designated  criteria  for  the 
random  assignment  pool.  Specifically, 
the  fomilies  to  be  recruited  must  include 
a  child  who  is  bom  between  Jime  1 , 
1995  and  June  30.1997  and  must  not 
have  had  a  child  eiuolled  in  Head  Start 
and  PCC  (Parmt  and  Child  Centen) 
within  thejast  12  months,  or,  in  the 
case  of  OCDP  (Comprehensive  Child 
Development  Program),  the  last  five 
yom.  Neither  may  the  families  to  be 
recruited  have  been  enrolled  in  any 
other  Federal.  State  or  local  program 
with  similar  comprehensive  services  for 
the  last  12  months.  Exceptions  to  these 
requirements  will  be  considered  on  a 
site  by  site,  or  family  basis  after  the 
research  sites  have  beoi  selected.  {Note: 
Enrollment  in  other  programs  is  defined 
as  participating  for  a  minimum  of  three 
months.)  The  fiunilies  in  the  random 
assignment  pool,  as  the  term  impUes, 
vdll  be  randomly  assigned  to  eimer  the 
program  or  the  control  group.  (A 
minimum  of  75  in  each.)  llierefore  the 
Early  Head  Start  program  must  have  the 
abihty  to  enroll  a  minimum  of  75 
femiUes  who  meet  the  research 
requirements  dtuing  the  research 
reauitment  period  of  March  1. 1996  and 
June  1. 1998  (27  months),  llie  fomilies 
must  be  enrolled  some  time  during  the 
mother's  pregnancy  or  before  the  child 
is  one  year  of  age.  The  Early  Mead  Start 
programs  will  be  continuously  mrolling 
lamiUes  during  the  course  of  their 
operation.  Thnefore,  the  research 
saiiq>le  will  be  an  additive  sample 
rather  than  a  cohort  sample.  Ho%vever, 
no  bmify  will  be  recruited  into  the 
research  sample  if  the  child  is  bom 
before  June  1. 1995  or  after  June  30. 
1997.  If  a  research  sample  family  leaves 
the  program  during  the  27  mmiUi 
research  recruitment  period, 
replacement  of  Camilies  can  only  be 


made  within  the  parameten  stated 
above. 

Ahhou^  there  is  a  27  month 
recruitment  and  enrollment  period  for 
the  research  sample,  sites  may  wish  to 
use  all  or  part  of  that  period  to  recruit 
the  requisite  sample  in  accordance  with 
what  works  best  for  their  program.  (For 
example,  some  programs  may  not  be 
ready  to  recruit  or  emoll  funilies  by 
March  and  other  programs  may  vtish  to 
enroU  the  majority  oftheir  research 
sample  fomilies  as  early  as  possible.) 
However,  to  ensure  that  the  site  will 
reach  the  requisite  sample  size,  the 
earUest  possible  enrollment  of  the  fiUl 
research  sample  is  encouraged.  In 
addition,  any  site  which  anticipates  that 
it  can  secure  a  sample  of  over  75 
program  fomilies  and  75  control  fomiUes 
over  the  recruitment  period  that  meet 
the  research  criteria,  may  enroll  other 
families,  in  excess  of  the  75  fiamilies. 
which  do  not  meet  the  research  criteria. 
These  additional  fiamiUes  will  not  be 
included  in  the  research  sample. 
Programs  are  encouraged.  ho«vever,  to 
achieve  the  largest  research  sample 
possible,  up  to  125  families  each  for  the 
program  and  comparison  group.  Larger 
samples  would  be  a  major  advantage  for 
any  future  longitudinal  research. 

2.  Considerations  for  the  Lonfftudinal 
Studies 

Longitudinal  studies  beyond  the  five 
years  of  the  Early  Head  Start  reseuch 
and  evaluatim  effort  are  outside  the 
scope  of  the  present  annotmcement. 
However,  it  is  ACYFs  intent  to  engage 
in  such  longitudinal  studies,  given 
availabiUty  of  foture  funds  and  the 
feasibiUty  of  such  efforts  in  five  years 
time.  It  will  be  necessary  to  lay  the 
groundworic  for  such  studies  from  the 
beginning  of  the  Early  Head  Start 
research  and  evaluation  effort  in  order 
to  ensure  that  early  data  necessary  for 
the  l(mger  effort  is  collected. 

Although  the  longitudinal  studies  are 
related  to  and  embedded  in  the  Early 
Head  Start  Research  and  Evaluation 
Study,  they  have  a  number  of 
sufficiently  imique  considerations  to 
warrant  a  separate  discussion. 

a.  Eligibihty— It  is  anticipated  that 
universities  and  non-profit 
organizations  wdiich  receive  Early  Head 
Start  research  grants  under  this 
annoimoement  will  be  potential 
candidates  for  follow-on  longitudinal 
research  grants.  The  exact  number  of 
grants  that  will  be  awarded  for  the 
follow-on  longitudinal  studies  will 
depend  on  the  availabiUty  of  funds  and 
other  criteria  such  as  the  size  of  the 
sample  left  at  the  site,  the  qtiality  of  the 
research  conducted  to  date,  and  the 
level  of  program  implementatioiL 


b.  Studies— The  longitudinal  follow- 
ons  can  be  conoqrtualized  as  two 
studies  wdiich  serve  different  ptupoees. 

Longitudinal  Studies  of  Early  Head  Start 

Longitudinal  studies  of  Early  Head 
Start  will  address  the  cmtributions  of 
earlier  intervention  to  the  child  and 
family's  later  development 

Longitudinal  Studies  of  Head  Start 

Since  Earfy  Heed  Start  programs  are 
required  to  estaUish  formal  linkages 
with  local  Head  Start  programs  in  order 
to  provide  for  the  continuity  of  services 
for  children  and  fomiUes.  the  Early 
Head  Start  research  sites  provide  a 
unique  opportunity  for  the  conduct  of 
longitudinal  studies  of  Head  Start 
Presently,  there  are  no  existing  studies 
of  Head  Start  where  the  early  service 
patterns  and  experiences  of  children 
and  fiamiUes  either  enrolling  in  Head 
Start  or  saving  as  onnparisons  or 
controls  are  known  to  the  extant  that 
they  will  be  known  in  Early  Head  Start 
That  data  will  be  available,  at  least  for 
part  of  the  Head  Start  population,  in  the 
Early  Head  Start  research  sites  by  the 
time  Longitudinal  Studies  of  Head  Start 
are  undenway.  In  addition,  the  studies 
can  make  progress  in  addressing  the 
question  of  whom  among  the  Head  Start 
population  Head  Start  serves. 

Design  and  sampUnjr  issues  for  both 
studies  will  need  careful  consideration. 

Part  n    Program  Information  and 
Raquirements 

A.  Statutory  Authority 

The  Head  Start  Act,  as  amended,  42 
U.S.C  9801  et  seq. 

B.  Eligible  Applicants 

Universities  and  other  non-profit 
institutions  which  have  been  designated 
by  the  Early  Head  Start  grantees  listed 
in  Appendix  A  as  their  research  partner 
for  the  purposes  of  the  impact 
evaluation. 

A  research  partner  may  be  the 
institution  identified  in  the  Early  Head 
Start  grantee's  proposal  or  a  new  or 
additional  research  partner  that  the 
Early  Head  Start  grantee  has  selected  for 
the  purposes  of  conducting  the  research 
under  this  announcement. 

Nets:  Only  one  university  or  non-profit 
institution  per  eedi  Early  Head  Start  grantee 
may  apply.  An  applicant  must  be  certified  by 
the  Early  Head  Start  grantee  as  the  designateid 
research  partner.  In  addition,  if  a  university 
or  non-profit  institution  applies  on  behalf  of 
one  or  more  investigators  as  the  research 
partner  of  an  Early  Head  Start  grantee,  the 
university  or  non-profit  institution  may  only 
apply  as  the  partner  of  any  other  Early  Head 
Start  grantee  if  applying  in  behalf  of  different 
investigators. 
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C  AddMono/  Special  Rtquinments 

1.  In  ocdar  to  be  aobqitod  fior  review, 
apj^icatiaDsmust  ocaitun  a  letter  from 
the  Propam  Director  ktf  the  Early  Head 
Start  pro-am  oartiiyftig  that  the 
applicant  is  the  darigpated  leaeardi 
partner  of  tliat  prooam. 

2.  The  propoaed  lo<al  research  study 
must  not  ovenay  additional 
interventions  for  children,  bmilies  or 
staff  which  are  designed  by  the  local 
research  partner  for  r^seardi  purposes 
beyond  the  existing  &rly  Head  Start 
intervnttioD  designed  by  the  program 
far  that  site.  (Fot  example,  the  lool 
research  may  not  invfrtigate  research 
hypotheses  that  would  require  the 
assignment  of  {uniliee  enrolled  in  the 
progmm  to  treatmmt  and  control 
groups. 

3.  Applicsnts  must  agree  to  enter  a 
subconteactual  or  other  arrangement 
with  the  national  contractor  for  the 
purpoees  crfo(^lectin|  the  data  for  the 
croM-site  study  and  for  site-specific 
analysis  of  the  cross-site  data.  77ie 
subctmtract  with  the  Rational  contractor 
will  be  in  addition  to  the  funds  received 
under  this  announcettent  and  will 
primarily  consist  of  p^viding  input  to 
the  cross-site  design;  supervision  of 
cross-site  data  collection  at  the  local 
site;  ensiuing  quality  {control;  and  site 
mecific  data  analysed  of  the  cross-site 
data. 

4.  Applicants  mustiagree  to  work  in 
a  consortium  with  th^  other  local 
re»earchcra  and  the  national  contractor 
in  order  to  produce  an  integrated  set  of 
studies. 

5.  Applicants  must  present  their 
proposal  to  and  receive  approval  from 
the  Early  Head  Start  program  policy 
coundls  (or  other  appropriate  policy 
group)  {Hior  to  submaKion. 

6.  Successful  applicants  must  form  a 
local  advisory  committee  consisting  of 
staff  and  parents  of  the  Early  Head  Start 
program,  other  community  agoicies  and 
researchers  with  expertise  in  areas 
relevant  to  the  local  research. 

7.  Apphcants'  Early  Head  Start 
program  partner  must  be  able  to  recruit 
and  enroll  the  requir^  number  and 
types  of  families  as  described  in  Part  I, 
section  E-1-k:  above. 

8.  The  principal  investigator  and  at 
least  one  other  key  research  team 
member  must  attend  a  minimum  of  one 
two-day  meeting  of  the  local  researchers 
in  Washington.  DC  iq  addition  to  the 
two-day  meetings  vdtb  the  national 
contnctor  and  the  Technical  Review 
Panel.  A  third  day  will  be  provided  at 
the  national  contractor  meetings  in 
order  for  the  local  reaiBarchers  to  meet 
on  the  issues  and  coordination  of  the 
local  research  projectii.  Suocessfol 
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applicants  must  also  plan  to  attraid 
Head  Start's  Third  National  Research 
Conference  in  Washington.  DC  June  20- 
23, 1996.  The  applicant  will  be 
responsible  for  all  travel  ocpenses 
related  to  these  meetings.  Inese  travel 
expenses  may  be  included  in  the 
s^plicant's  budget. 

9.  Since  the  research  will  be 
ccmducted  at  the  Early  Head  Start 
program  site,  applicants  must  use  their 
off-campus  research  rates  for  indirect 
costs.  If  the  applicant  is  a  non-profit 
organization,  the  applicant  is  iLcoited  to 
an  indirect  cost  rate  of  no  mme  than  15 
percent 

10.  In  submitting  an  appUcation,  the 
applicant  understands  that  the  data 
resulting  frtun  the  local  research  is  the 
property  of  the  ACYF.  Therefore,  a  copy 
of  the  raw  data  set  with  accompanying 
dociunentation  must  be  submitted  to  die 
Government  in  a  manner  and  frequency 
that  will  be  specified  in  consultation 
with  the  consortium  during  the  first 
year  of  the  cooperative  agreement  It  is 
not  the  intention  of  the  GDvemment  to 
inhibit  or  restrict  presentations  and 
publications  of  the  results  of  the  local 
research  by  the  grantee  beyond  any 
publishing  restrictions  that  will  be 
agreed  upon  by  the  Consortium  and 
ACYF. 

12.  The  applicant  must  provide  all 
required  assurances  and  certifications 
including  a  Protection  of  Hiunan 
Subject  Assurance  as  specified  in  the 
policy  described  on  the  HHS  Form  596 
(attadied  in  Appendix  A). 

D.  Cooperative  Agreements 

ACYF  is  utilizing  a  cooperative 
agreement  mechanism  to  support  local 
research  as  a  means  of  ensuring  close 
cooperation  and  coordination  between 
and  among  local  researchers.  Early  Head 
Start  programs  and  the  National 
contractor.  Together,  these  three  entities 
form  the  research  team.  Although  the 
three  entities  have  equal  status  on  the 
research  team,  each  has  an  area  of 
primary  responsibifity:  (1)  The  Early 
Head  Start  program  has  primary 
respcmsibility  for  the  design  and 
implementation  of  program  services  and 
activities;  (2)  the  National  contractor  has 
primary  responsibility  for  the  cross-site 
study;  and  (3)  the  local  researcher  has 
primary  responsibility  for  the  local 
research  study.  In  applying  for  a 
cooperative  agreement  under  this 
announcement,  the  applicant  pledges 
close  cooperation  and  coordination  with 
the  other  research  partners. 

1.  Responsibilities  of  the  Grantee 

The  Grantee 

•  Conducts  a  local  research  study 
which  enhances,  enriches  or  expands 


the  cross-site  data  and  focuses  on  one  of 
the  four  Early  Heed  Start  outcome 
domains. 

•  Designs  and  conducts  the 
preliminary  reseerch  for  the 

'  Longitudinal  Study  of  Early  Head  Start 
and  the  Longitudinal  Study  of  Heed 
Start 

•  Participates  as  a  member  of  the 
consortium  of  local  researchere  and  the 
national  ccmtractor. 

•  Conducts  local  analyses  and 
interpretations  of  the  cross-site  data. 

•  Agrees  to  entw  a  subcontract  or 
other  financial  arrangement  with  the 
national  contractor  for  purposes  of 
collecting  data  for  the  cross-site  study. 

•  Agrees  to  w(»rk  as  a  member  of  the 
research  team  consisting  of  the  Early 
Head  Start  program,  the  national 
contractor  and  the  local  researcher. 

2.  Responsibilities  of  the  Federal  Staff 

Federal  Staff 

•  Provide  guidance  in  the 
development  of  the  final  study  design. 

•  Participate  as  members  of  the 
national  consortium  or  any  policy, 
steoing  or  other  working  groups 
establiuied  at  the  consortiiun  level  to 
facilitate  accomplishment  of  the  project 
goals. 

•  FadUtate  communication  among 
consortium  members.  Early  Head  Start 
grantees  and  the  Federal  staff. 

•  Provide  logistical  support  to 
facilitate  meetings  of  the  local 
researchere. 

E.  Project  Duration  and  Federal  Share 

1.  Project  Duration 

Awards,  on  a  competitive  basis,  are 
for  a  project  period  of  five  yean. 
Continuation  applications  beyond  the 
first  12  month  budget  period,  but  within 
the  five-year  project  period,  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to 
availability  of  funds,  satisfactory 
progress  and  a  determination  that 
continued  funding  is  in  the  best 
interests  of  the  Government. 

2.  Federal  Share  of  Project  Costs 

Federal  share  of  project  costs  shall  not 
exceed  $150,000  for  the  first  12-month 
budget  period  inclusive  of  indirect  costs 
and  shall  not  exceed  $150,000  for  the 
second  and  third  12-month  budget 
period.  The  Federal  share  of  the  fourth 
and  fifth  budget  period  shall  be 
negotiated  prior  to  the  fourth  and/or 
fifth  year  of  funding. 

3.  Matching  Requirements 

There  is  no  matching  requirement; 
however,  appUcants  must  apply  their 
indirect  cost  rate  for  off-campus 


research  or  no  more  than  15  percent  for 
non-profit  research  institutions. 

4.  Anticipated  Nimiber  of  Projects  to  be 
Funded 

It  is  anticipated  that  12  projects  w?ll 
be  funded. 

Part  in    Evaluation  Criteria 

The  criteria  presented  below  will  be 
applied  by  the  reviewers  to  the 
applicants  submission  in  order  to  select 
the  successful  applicants.  ACYF  has 
prepared  a  document  entitled  "Helpful 
Tips  for  Preparing  a  Successful  Research 
Grant  Application."  This  document  can 
be  obtained  from  the  Technical 
Assistance  Team  at  (1-800-351-2293). 

A.  Criteria 

1.  Objectives  and  Significance    25 
points 

•  The  extent  to  which  the  objectives 
of  the  local  research  are  important  and 
relevant  to  the  overall  Early  Head  Start 
Research  and  Evaluation  effort. 

•  The  extent  to  which  the  local 
research  study  makes  a  significant 
contribution  to  the  overall  study  and  to 
the  broader  field. 

•  The  extent  to  which  the  related 
literature  review  supports  the  study 
objectives,  the  questions  to  be  addressed 
or  the  hypotheses  to  be  tested. 

•  The  extent  to  which  the  questions 
that  will  be  addressed  or  the  hjrpotheses 
that  will  be  tested  are  sufficient  for 
meeting  the  stated  objectives. 

2.  Approach    40  points 

•  The  extent  to  which  the  planned 
approach  reflects  sufficient  input  from 
and  partnership  with  the  Early  Head 
Start  program. 

•  The  extent  to  which  the  research 
design  is  appropriate  and  sufficient  for 
addressing  the  questions  of  the  study. 

•  The  extent  to  which  the  plaimea 
approach  allows  for  the  identification 
and  differentiation  of  site-specific 
outcomes. 

•  The  extent  to  which  the  planned 
research  includes  quantitative  and 
quahtative  methods. 

•  The  extent  to  which  the  planned 
measures  and  analyses  both  reflect 
knowledge  and  use  of  state-of-the-art 
measures  and  analytic  techniques  and 
advance  the  state-of-the-art. 

•  The  adequacy  of  the  anticipated 
research  sample  size  for  the 
requirements  of  the  cross-site  study  and 
for  the  local  research  study. 

•  The  extent  to  which  the  site  in 
which  the  research  will  be  conducted 
has  a  recruitment  and  enrollment 
strategy  that  meets  the  requirements  set 
forth  in  the  design  section  of  the 
announcement. 


•  The  extent  to  which  planned  site 
activities  are  sufficient  preparation  for 
potential  longitudinal  studies. 

•  The  extent  to  which  the  applicant's 
proposals  for  resolution  of  the  data 
collection  issues  as  a  resiilt  of  the  two 
types  of  data  collection  are  reaUstic  and 
feasible. 

•  The  appUcant  has  provided  all 
required  assurances. 

•  The  reasonableness  of  the  budget 
for  the  work  proposed. 

3.  Staffing    35  points 

•  The  extent  to  which  the  principal 
investigator  and  other  key  research  staff 
possess  the  research  expertise  necessary 
to  conduct  the  local  research  including 
infant/toddler  and  family  development; 
the  application  of  advanced  statistical 
analysis  for  quantitative  and  qualitative 
data;  and  the  use  of  quantitative  and 
qualitative  methods  as  demonstrated  by 
the  technicfil  portions  of  the 
applications  and  the  information 
contained  in  their  vitae. 

•  The  extent  to  which  the  proposed 
staff  reflect  an  understanding  of  and 
sensitivity  to  the  issues  of  working  in  a 
community  setting  and  in  partnership 
with  program  staff  and  parents. 

•  The  extent  to  which  the  proposed 
staff  reflect  a  multi-disciplinary  team. 

•  The  adequacy  of  the  time  devoted 
to  this  project  by  the  principal 
investigator  and  other  key  staff  in  order 
to  ensure  a  high  level  of  professional 
input  and  attention. 

•  The  extent  to  which  the  staffing  is 
sufficient  for  conducting  the  local 
research  and  the  data  collection  and  site 
analysis  of  the  cross-site  evaluation. 

B.  The  Review  Process 

Applications  received  by  the  due  date 
will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  from  outside  the 
Federal  government,  vdll  use  the 
evaluation  criteria  listed  in  Part  III  of 
this  announcement  to  review  and  score 
the  appUcations.  The  results  of  this 
review  are  a  primary  factor  in  making 
funding  decisions.  ACYF  may  also 
solicit  comments  from  ACF  Regional 
Office  staff  and  other  Federal  agencies. 
These  comments,  along  with  those  of 
the  expert  reviewers,  will  be  considered 
in  making  funding  decisions.  In 
selecting  successful  applicants, 
consideration  may  be  given  to  achieving 
an  equitable  distribution  among 
geographic  regions  of  the  coimtry  and 
other  considerations  necessary  to 
achieve,  to  the  greatest  extent  possible, 
a  research  and  evaluation  sample  that  is 
representative  of  all  Early  Head  Start 
programs. 


Put  IV    Instructions  fur  Submitting 
^plicati« 


A.  Availability  of  Forms 

Ehgible  appUcants  interested  in 
applying  for  funds  must  submit  a 
complete  appUcation  including  the 
required  forms  included  at  the  end  ci 
this  program  announcement  in 
Appendix  C.  In  order  to  be  considered 
for  a  grant  under  this  announcement,  an 
appUcation  must  be  submitted  on  the 
Standard  Form  424  (approved  by  the 
Office  of  Management  and  Budget  under 
Control  Number  0348-0043).  A  copy 
has  been  provided.  Each  appUcaticm 
must  be  signed  by  an  individual 
authorized  to  act  for  the  applicant  and 
to  assume  responsibiUty  for  the 
obUgations  imposed  by  the  terms  and 
conditions  of  the  grant  award. 
Applicants  requesting  financial 
assistance  for  non-construction  projects 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction 
Programs"  (approved  by  the  Office  of 
Management  and  Budget  under  control 
numlwr  0348-0340).  AppUcants  must 
sign  and  return  the  Standard  Form  424B 
with  their  application.  Applicants  must 
provide  a  certification  concerning 
lobbying.  Prior  to  receiving  an  award  in 
excess  of  $100,000,  appUcants  shall 
furnish  an  executed  copy  of  the 
lobbying  certification  (approved  by  the 
Office  of  Management  and  Budget  under 
control  nimiber  0348-0046).  AppUcants 
must  sign  and  return  the  certification 
with  their  application. 

Applicants  must  make  the  appropriate 
certification  of  their  compUance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  %vith  the  application. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  appUcation,  appUcants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
appUcation. 

AppUcants  must  also  imderstand  that 
they  will  be  held  accountable  for  the 
smoking  prohibition  included  within 
Pub.L.  103-227,  Part  C  Environmental 
Tobacco  Smoke  (also  known  as  The  Pro- 
Children's  Act  of  1994).  A  copy  of  tMl 
Federal  Register  notice  which 
implements  the  smoking  prohibition  is 
included  with  the  forms.  By  signing  and 
submitting  the  applicaUon,  appUcants 
are  providing  the  certification  and  need  " 
not  mail  back  the  certification  with  the 
appUcation. 

AU  appUcants  for  research  projects 
must  provide  a  Protection  of  Human 
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Subjects  AMunnce  at  specified  in  the 
poticy  described  on  the  HHS  Form  596 
(appoved  by  the  Office  of  Management 
aiui  Budget  under  control  nimibCT  092S- 
0137)  in  Appendix  C,  If  there  is  a 
ouestion  regarding  the  applicability  of 
mis  assuiance.  contact  the  Office  for 
Protection  from  Research  Risks  of  the 
National  butitutes  of  Health  at  (301)- 
496-7041.  Those  applying  for  or 
cunently  conductingiresearch  projects 
are  further  advised  of  the  availability  of 
a  Cntificate  of  Confidentiality  through 
the  National  bistitutei  of  Mental  Health 
of  the  Departmmit  of  Health  and  Human 
Services.  To  obtain  more  informatian 
and  to  apply  for  a  Ceftificate  of 
Confidentiality,  ccntect  the  Division  of 
Extramural  Activities  of  the  National 
bistitute  of  Mental  Hfahh  at  (301)  443- 
4673. 

B.  Proposal  Limits     > 

Hie  proposal  should  be  double- 
raaoed  and  single-sided  on  8Wxll" 
plain  white  paper,  with  1"  margins  on 
all  sides.  Use  only  a  standard  size  font 
such  as  10  or  12  pitch  throughout  the 
announonnent  AU  pages  of  the 
nanative  (including  Appendices, 
resumes,  charts,  retotences/foomotes. 
tables,  maps  and  exhibits)  must  be 
sequentially  numbered,  beginning  on 
the  first  page  after  the  budget 
justification  as  page  number  one. 
Appticants  should  not  submit 
refHtxluctions  of  larger  sized  paper  that 
is  reduced  to  meet  the  size  requirement 
Applicants  are  requested  not  to  send 
pamphlets,  brochuref ,  or  other  printed 
matnial  along  «vith  their  applications  as 
these  pose  cop3ring  difficult^.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process.  In 
addition,  applicants  must  not  submit 
any  additional  letters  of  endorsement 
beyond  any  that  may  be  reqiiired. 

The  length  of  the  narrative  section, 
including  ^pendioes.  should  not 
exceed  60  pages.  Anjifthing  over  60 
pages  will  be  removed  and  not 
considered  by  the  reviewers.  Applicants 
are  encouraged  to  suhmit  curriciilum 
vita  using  "Biographical  Sketch"  forms 
used  by  scnne  government  agencies. 

Please  note  mat  applicants  that  do  not 
comply  with  the  requirements  in  the 
section  on  "Eligible  Applicants"  will 
not  be  included  in  the  review  process. 

C.  CfiecJc/ist/or  a  Cotnplete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  the  application  package  has 
been  propnly  prepared. 
—One  original,  signed  and  dated 

application  plus  two  copies. 
— ^Attachments/ Appendices,  when 

included,  should  be  used  only  to 

provide  supporting  documentation 
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such  as  resumes,  and  letters  of 
agreement/support. 
— A  complete  application  consists  of  the 
following  items  in  this  order 

(1)  Application  for  Federal  Assistance 
(SF  424.  REV.  4-88); 

(2)  Budget  information — Non- 
Construction  Programs  (SF424A&B 
REV.4-88): 

(3)  Budget  Justification,  including 
sub(xmtract  agency  budgets; 

(4)  Letter  firam  the  Director  of  the 
Early  Head  Start  program  certifying  that 
the  applicant  is  the  designated  resaarch 
parmer  of  the  respefrtive  program; 

(5)  Application  Narrative  and 
Appendices  (not  to  exceed  60  pages); 

(6)  Proof  of  non-profit  status,  ^y 
non-profit  organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  The  non-profit 
organization  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code  or  by  providing 
a  copy  of  the  currently  valid  IRS  tax 
exemption  certificate,  or  by  providing  a 
copy  of  the  articles  of  incorporation 
bearing  the  seal  of  incorporation  of  the 
State  in  which  the  corporation  <x 
association  is  domiciled. 

(7)  Assurances  Ncm-Construction 
Prooams; 

(8)  Certification  Regarding  Lobbying; 

(9)  Where  appropriate,  a  completed 
SFOC  certification  with  the  date  of 
SPOC  contact  entered  in  line  16,  page  1 
of  the  SF  424,  REV.4-88: 

(10)  Certification  of  Protection  of 
Human  Subjects. 

D.  Due  Date  for  the  Receipt  of 
Applications 

1.  Deadline:  Mailed  applications  shall 
be  considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  Division  of  Discreticniary 
Grants,  370  L'Enfant  Promenade.  SW., 
Mail  Stop  6C-462,  Wa^iington.  DC 
20447,  Attention:  Early  Head  Start  Local 
Research,  AppUcants  are  responsible  for 
mailing  applications  well  in  advance, 
when  using  all  mail  services,  to  ensure 
that  the  appUcations  are  received  on  or 
before  the  deadline  time  and  date. 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8  a.m.  and  5  p.m.,  at  the  U.S. 
Department  of  Health  and  Human 


Services.  Administration  for  Children 
and  Families.  Division  of  Discreticmary 
Grants.  ACF  Mailroom,  2nd  Floor 
Loading  Dock.  Aerospace  Center.  901 D 
Street.  SW..  Washington.  DC  20024. 
between  Monday  and  Friday  (excluding 
Federal  Holidays).  (Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as 
agreed.)  ACF  cannot  accomodate 
transmission  of  applications  by  fax. 
Tbateitxe,  applications  faxed  to  ACF 
will  not  be  accepted  regardless  of  date 
or  time  of  submission  and  time  of 
receipt 

2.  Late  applications:  Applications 
which  do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

3.  Extension  of  deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  widespread  disruption 
of  the  mails  ot  when  it  is  anticipated 
that  many  of  the  applications  vtdll 
caome  from  rural  or  remote  areas. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

E.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  the 
Department  is  required  to  submit  to 
0MB  fcv  review  and  approval  any 
reporting  and  record  keeping 
reqiiirements  in  regulations  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  imder  OMB 
Control  Numbers  0346-^)043,  0346- 
0044. 0648-0046  and  0925-0137. 

F.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order.  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  propomd  Federal 
assistance  under  covered  programs. 

*  All  States  and  Territories  except 
Alaska.  Colorado.  Connecticut,  Hawaii, 
Idaho.  Kansas.  Louisiana, 
Massachusetts,  Michigan.  Minnesota, 
Montana,  Nebraska.  Oklahoma.  Oregon. 
Pennsylvania,  South  Dakota.  Tennessee, 
Virginia.  Washington.  American  Samoa 
and  Palau  have  elected  to  participate  in 
the  Executive  Order  process  and  have 
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established  Single  Points  of  Contact 
(SPOCs).  AppUcants  &t>m  these  twenty- 
one  jurisdictions  need  take  no  action 
regarding  E.0. 12372.  AppUcants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  bom  the  requirements  of 
E.0. 12372.  Otherwise,  appUcants 
should  contact  their  SPCK^  as  soon  as 
possible  to  alert  them  of  the  prospective 
appUcations  and  receive  any  necessary 
instructions.  AppUcants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  die  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  appUcant 
submit  all  reqiiired  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Fonn  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  appUcation  deadline  to 
comment  on  proposed  new  or 
competing  continiiation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

AdditionaUy,  SPOCs  are  requested  to 
clearly  difiiBientiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  FamiUes,  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade,  SW.,  Washington,  t)C 
20447.  A  Ust  of  the  Single  Points  of 
Contact  for  each  State  and  Territory  is 
included  as  an  Appendix  to  this 
announcement 

Dated:  December  14, 1995. 
(Wvia  A.  Golden, 

Commissioner,  Administration  on  ChUdnn. 
Youth  and  Families. 

^pradix  A— List  of  Early  Head  Start 
Grantees 

Alaska 

Rural  CAP  Child  Development,  Karen 
King.  P.O.  Box  200908,  Anchorage. 
AK  99520-0908,  Telephone:  (907) 
279-2511,  Fax:  (907)  279-6343,  E- 
mail:None 

Arizona 

Southwest  Human  Development  Ginger 
Ward,  202  E.  EarU,  Suite  140, 
Phoenix.  AZ  85012,  Telephone:  (602) 
266-5976.  Fax:  (602)  274-8952.  E- 
mail:  SWHDOPRIMENET.OOM 


Arkansas 

Child  Development  Inc.,  JoAnn 
WiUiams,  P.O.  Box  2110,  RusseUviUe, 
AR  72811,  Telephone:  (501)  968- 
6493,  Fax:  (501)  968-7825,  E-mail: 
ARHYNE0CSWNET.COM 

California 

The  Children  First,  Manuel  Castellanos 
Jr.,  Venice  Family  Clinic,  604  Rose 
Avenue,  Venice,  CA  90291, 
Telephone:  (310)  314-7320  x670.  Fax: 
(310)  314-7641.  E-mail:  None 

Northcoast  Children's  Services  (NCS), 
Siddiq  Kilkenny.  P.O.  Box  1165, 
Areata,  CA  95521,  Telephone:  (707) 
822-7206,  Fax:  (707)  822-7962,  E- 
mall:  None 

Sacramento  Employment  Training 
Agency  (SETA),  Head  Start,  Catherine 
Coins,  3750  Rosin  Court,  Suite  100, 
Sacramento,  CA  95834,  Telephone: 
(916)  263-5342,  Fax:  (916)  263-3779, 
E-mail:  None 

Colorado 

Clayton  Mile  High  Family  Futures 
F^ject,  Mitzl  Kennedy/ Adele  Phelan, 
3801  Martin  Luther  King  Jr.  Blvd., 
Denver,  CO  80205,  Telephone:  (303) 
355-2008,  Fax:  (303)  331-0248,  E- 
mail:  None 

Community  Partnership  for  Child 
Development,  Terry  Schwartz,  2132  E. 
Bijou,  Colorado  Springs,  CO  80909, 
Telephone:  (719)  635-1536  x217.  Fax: 
(719)  634-8086,  E-mail:  Later  date 

Family  Star,  Lereen  Castellano/AUcia 
Sheridan,  1331  E.  33rd  Avenue, 
Denver.  CO  80205,  Telephone:  (303) 
295-7711,  Fax:  (303)  295-0958.  E- 
mail:None 

District  of  Columbia 

Edward  C.  Mazique  Parent  Child  Center, 
Cynthia  Faust.  1719-13th  Street.  NW, 
Washington,  DC  20009.  Telephone: 
(202)  462-3375,  Fax:  (202)  939-8696, 
E-mail:  None 

United  Cerebral  Palsy  of  Washington 
and  Northern  VA  (UCP),  Stanley  L. 
Pryor.  3135  Eighth  Street,  NE, 
Washington,  DC  20017,  Telephone: 
(202)  269-1500,  Fax:  (202)  526-0519, 
E-mail:  STANl77640eAOL 

Florida 

Alachua  County  School  District,  Donna 
Omer.  School  Board  of  Alachua 
County.  620  East  University  Avenue, 
GainesviUe,  FL  32601.  Telephone: 
(904)  955-7605,  Fax:  (904)  955-6700. 
E-mail:  None 

Metro  Dade  Community  Action  Agency, 
Regina  M.  (kace.  395  NW.  1st  Street. 
Miami.  FL  33128;  Telephone:  (305) 
347-4640.  Fax:  (305)  372-8745.  E- 
mail:  None 


Georgia 

Berry  Chattooga  Early  Developm«it 
Center,  Nancy  Daniel.  702  South 
Congress  Street,  Summervllle,  GA 
30747,  Telephone:  (706)  857-1651, 
Fax:  (706)  857-6610,  E-mail:  None 

Clark  Atlanta  University  Head  Start, 
Linda  Hassan,  350  Autumn  Lane, 
SW..  Atlanta.  GA  30314.  Telephone: 
(404)  696-9585  xl04.  Fax:  (404)  696- 
9524,  E-mail:  None  * 

Georgia  Early  Head  Start  Network. 
Donna  Overcash,  Save  the  Children 
Child  Care  Support  Ctr.,  1447 
Peachtree  Street,  NE,  Suite  70q, 
AtlanU,  GA  30309,  Telephone:  (404) 
885-1578,  Fax:  (404)  874-7427,  E- 
mail: 
ATLANTAeSAVECHILDREN.ORG 

Illinois  *• 

City  of  Chicago,  Dept  of  Human 
Services,  Frank  McGehee,  510  North 
Peshtigo  Court,  8th  Floor.  Chicago,  IL 
60611,  Telephone:  (312)  744-0251, 
Fax:  (312)  744-7530,  E-mail:  None 

The  Ounce  of  Prevention  Fund,  Portia 
Kennel,  188  W.  Randolph  Street, 
#2200,  Chicago,  IL  60601,  Telephone: 
(312)  853-6080,  Fax:  (312)  853-3337, 
E-mail:  None 

Wabash  Area  Development,  Inc.,  Donna 
Emmons,  100  N.  Latham,  Enfield,  IL 
62835,  Telephone:  (618)  963-2387, 
Fax:  (618)  963-2525,  E-mail:  None 

Indiana 

Healthy  Beginnings,  Hamilton  Center. 
Anita  Lascelles,  620  8th  Avenue, 
Terre  Haute,  IN  47804,  Telephone: 
(812)  231-8335,  Fax:  (812)  232-8228. 
E-mail:  None 

Iowa 

Mid-Iowa  Community  Action,  Susan 
Fessler,  1001  South  18th  Street. 
MarshaUtown,  lA  50158,  Telephone: 
(515)  752-7162,  Fax:  (515)  752-0724. 
E-mail:  None 

Upper  Des  Moines  Opportiinity,  Inc.. 
Mary  Jo  Madvlg,  P.O.  519, 101 
Robblns  Avenue,  Graettlnger,  lA 
51342-0519,  Telephone:  (712)  859- 
3885,  Fax:  (712)  859-3892,  E-mail: 
None 

Kansas 

Head  Start  Parent  k  Child  Center, 
Glenda  Wilcox,  931  South  St  Francis, 
Wichita.  KS  67211,  Telephone:  (316) 
267-6314.  Fax:  (316)  267-7185,  E- 
mail:  None 

Project  EAGLE  of  the  University  of 
Kansas  Medical  Center,  Martha 
Staker,  Gateway  Centre  Tower  D, 
Suite  1001,  4th  &  State  Avenue, 
Kansas  Qty,  KS  66101,  Telephone: 
(913)  281-2648,  Fax:  (913)  281-2680, 
E-mail:  None 
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SaUiia  USD  #305.  Kotvy  Powell- 
Hensley.  700  Jupittr,  Salina.  KS 
67401.  Telephone:  (913)  826-4868. 
Fax:  (913)  826-48(17.  E-mail:  None 

Kantttdcy  I 

BfeckiiiTidge-&ay80^  Programs,  Inc. 

Cleo  Lowvy.  P.O.  Box  63.  Leitchfield. 

KY  42755.  Telephone:  (502)  259- 

4054.  Fax:  (502)  299-4055  E-mail: 

None 
Murray  Head  Start,  )iidy  Whitten.  208  S. 

13th  Street.  Murray,  ICY  42074. 

Telephone:  (502)  ^3-€031.  Fax:  (502) 

759-1906.  E-mail:  None 


:Nc 


Maryland 

The  Family  Services  Agency.  Inc.  Maiy 
C  Jackson,  640  E.  tMamond  Avenue, 
Suite  A.  Gaithenbtxrg.  MD  20877. 
Telephone:  (301)  840-2000  x205.  Fax: 
(301)  840-9621.  &mail:  None 

Friends  of  the  Family,  Inc.,  Linda  R. 
Gaither.  1001  Eastern  Avenue— 2nd 
Floor.  Bahimore.  MD  21202-4364. 
Telephone:  (410)  Q59-7701.  Fax:  (410) 
783-0814,  E-mail:  None 

Michigan 


i 


Region  n  Community  Action  Agency. 
Martha  York.  Center  for  Family.  817 
W.  Hi^  Street.  Jaduon.  MI  49203, 
Telephone:  (517)  ^4-2895.  Fax:  (517) 
788-5998;  784-9226.  E-mail:  None 


Afississip/j/ 

Friends  of  Children  ef  Mississippi.  Inc.. 
Cathy  Gastcm/Marvin  Hogan.  4880 
McWiUie  Drive.  Jabkson.  MS  39206, 
Telephone:  (601)  ^2-1541.  Fax:  (601) 
362-1613,  E-mail:  None 

Missouri 

Human  Development  Corporation.  Lois 
A.  Harris.  929  North  Spring  Avenue. 
St.  Louis.  MO  63108,  Telephone: 
(314)  652-5100  x28S,  Fax:  (314)  652- 
0813,  E-mail:  None 

KCMC  Child  Develonment  Corporation. 
Shirley  Stubbs-GiUette.  2104  East 
18th.  Kansas  Qty.  MO  64127, 
Telephone:  (816)  ^74-3751  x603.  Fax: 
(816)  474-1818,  &jmail:  None 

Nebraska 


},&jmail: 


Central  Nebraska  Cotnmunity  Services. 
Suzan  Obermiller.  P.O.  Box  509.  Loup 
Qty,  NE  68853.  Telephone:  (308) 
745-0780.  Fax:  (308)  745-0824.  E- 
mail:  None  i 

New  Hampshire      | 

Community  Action  Frogram  Belknap- 
Merrimack  Counties.  Inc..  Rebecca 
Johnson.  P.O.  Box  1016.  Concord.  NH 
03302-1016.  Telefhone:  (603)  225- 
3295.  Fax:  (603)  228-1898.  E-mail: 
N<me 


UMi 


New  Jersey 

Babyland  Nursery.  Inc..  Mary  Smith/ 
Martin  Schneider,  755  South  Orange 
Avenue  Newark.  NJ  07106. 
T^phone:  (201)  399-3400,  Fax:  (201) 
399-2076.  E-mail:  None 

NORWESCAP  Head  Start 
AdministratiOD.  Linda  Kane.  481 
Memorial  Paricway.  Phillipsburg,  NJ 
08865,  Telephone:  (908)  454-8830. 
Fax:  (908)  859-0729.  E-maiL  None 

New  York 

The  Astor  Home  for  Children.  Elizabeth 
CoUdn.  50  Delafield  Street. 
Poughkeepsie.  NY  12601.  Telephone: 
(914)  452-4167.  Fax*  (914)  452-0718. 
E-mail:  None 

Chautauqua  Opportimities.  Inc.  Head 
Start.  &ace  Knaak.  Mimidpal  Bldg— 
5th  Floor.  200  E.  Third  Street. 
Jamestown,  NY  14701.  Telephone: 
(716)  661-9430  Fax:  (716)  661-9436 
E-mail:  GKNAAK9EPI 

Ediicational  Alliance.  Marion  Lazar.  197 

East  Broadway.  New  York.  NY  10002. 

Telephcme:  (212)  475-«200  x6200. 

Fax:  (212)  982-0932.  E-mail:  None 
Parent  &  Child  Center,  Coleen  A. 

Meehan,  175  Hudson  Street.  Syracuse. 

NY  13204.  Telephone:  (315)  470- 

3324.  Fax:  (315)  474-6863.  E-mail: 

None 
Project  Chance  Early  Head  Start.  Bart 

O'Conner.  136  LaMrrence  Street. 

Brooklyn.  NY  11201.  Telephone:  (718) 

330-0845.  Fax:  (718)  330-0846.  E- 

mail:None 

Noriii  Carolina 

Asheville  Qty  Schools  Preschool  and 
Family  Literacy  Center.  Robbie  H. 
Angell  441  Haywood  Road.  Asheville; 
NC  28806,  Telephone:  (704)  255- 
5423.  Pax:  (704)  251-4913.  E-mail: 
None 

North  Dakota 

Little  Hoop  Community  College.  Beverly 
Graywater.  P.O.  Box  89.  Fort  Totten. 
ND  58335.  Telephone:  (701)  766- 
4070.  Fax:  (701)  766-1357.  E-mail: 
None 

Ohio 

Child  Focus — Clermont  County  Head 
Start.  Terrie  Hare.  1088  Hospital 
Drive.  Suite  A,  Batavia.  OH  45103. 
Telephone:  (513)  732-5432.  Fax:  (513) 
732-5440.  E-mail:  None 

Cincinnati-Hamilton  Coimty 
Community.  Action  Agency.  Verline 
Dotaon,  2904  Woodbum  Avenue. 
Cincinnati,  OH  45206.  Telephone: 
(513)  569-1840.  Fax:  (513)  569-1251, 
E-mail:  None 


Oregon 

Southern  Oregon  Child  and  Family 
Council.  Inc.  Blair  Johnson.  505  Oak 
Street,  P.O.  Box  3819.  Central  Point, 
OR  97502,  Telephone:  (503)  664- 
4730;  857-9255,  Fax:  (503)  664-6620, 
E-mail:  Pending 

Pemtsylvania 

Family  Fouindations,  Laurie  Mulvey/ 
Heather  Fisher.  1811  Boulevard  of  the 
Allies.  Pittsbu^.  PA  15219. 
Telephone:  (412)  281-3511  Fax:  (412) 
281-3254.  E-mail: 
MULVEY«VMS.aSPITT.EDU 

Philadelphia  Parent  Child  Center.  Inc. 
Jewel  Mcnrissette-Ndulula.  2515 
Germantown  Avenue.  Philadelphia, 
PA  19133.  Telephone:  (215)  229- 
1800.  Fax:  (215)  229-5860.  E-mail: 
None 

Puerto  Rico 

Aspira  Inc.  of  Puerto  Rico.  Edme  Ruiz 
Torres.  Box  29132. 65th  Infantry 
Station.  Rio  Piedras.  PR  00929. 
Telephone:  (809)  768-1968.  Fax:  (809) 
257-2725.  E-mail:  None 

New  Yoric  Foundling  Hospital.  Zaida 
Fernandez.  P.O.  Box  191274.  San 
Juan.  PR  00919-1274.  Telephone: 
(809)  753-9082;  753-1321;  753-9080. 
Fax:  (809)  763-9209.  E-mail:  None 

South  Carolina 

District  »17  Schools.  Anita  E.  Kieslich. 

P.O.  Box  1180.  Sumter.  SC  29150, 

Telephone:  (803)  778-6433.  Fax:  (803) 

469-6006.  E-mail:  None 
SHARE  Greenville-Pickens  Head  Start. 

Rubye  H.  Jones.  652  Rutherford  Road. 

Greenville.  SC  29609.  Telephone: 

(803)  233-4128.  Fax:  (803)  233-4019. 

E-mail:  None 

Tennessee 

Chattanooga  Human  Services,  Head 
Start/POC,  Donna  Ginn.  2302  Ocoee 
Street.  Chattanooga.  TN  37406. 
Telephone:  (423)  493-9750.  Fax:  (423) 
493-9754.  E-mail:  None 

Tennessee  CAREs,  Barbara  Nye. 
Teimessee  State  University.  330  Tenth 
Avenue  N..  Box  141.  Nashville.  TN 
37203.  Telephone:  (615)  963-7231, 
Fax:  (615)  963-7214  E-mail:  None 

Texas 

Avance  San  Antcmio  Inc..  Rebecca  C. 
Cervantez.  2300  W.  Commerce.  Suite 
304,  San  Antonio,  TX  78207. 
Telephone:  (210)  220-1788.  Fax:  (210) 
220-3795.  E-mail:  None 

Head  Start  of  Greater  Dallas.  Inc..  Rob 
Massonneau,  1349  Empire  Central,     ' 
Suite  900,  Dallas,  TX  75247. 
Telephone:  (214)  634-8704  x484.  Fax: 
(214)  631-5417.  E-mail:  None 


Parent/Cbild  Incorporated.  Blanche  A. 
Russ-Glover.  1000  West  Harriman 
Place,  San  Antonio.  TX  78207-7900. 

.    Telephone:  (210)  226-6232.  Fax:  (210) 
228-0071,  E-mail:  None 

Texas  Migrant  Council.  Inc.,  John  E. 
Gonzales.  5102  N.  Bartlett  Avenue. 
P.O.  Box  2579.  Laredo.  TX  78041, 
Telephcme:  (210)  722-5174.  Fax:  (210) 
72&-1301.  E-mail:  None 

Utah 

Bear  River  Head  Start,  Glenna  Maricey, 
75  South  400  West.  Logan.  UT  84321. 
Telephone:  (801)  753-0951.  Fax:  (801) 
753-1101,  E-mail:  None 

Vennont 

CVCAC  Head  Start,  Marianne  Miller, 
PO.  Box  747.  36  Barre-Montepelier 
Road.  Barre,  VT  05641,  Telephone: 
(802)  479-1053,  Fax:  (802)  479-5353. 
E-mail:  None 

Early  Education  Sovices.  Judith  Jerald. 
218  Canal  Street.  Brattleboro.  VT 
05301,  Telephone:  (802)  254-3742, 
Fax:  (802)  254-3750,  E-mail:  N(me 

Washington 

Families  First,  Peg  Mazen,  P.O.  Box 
1997,  Auburn,  WA  98071,  Telephone: 
(206)  850-2582.  Fax:  (206)  850-0220. 
E-mail:  None 

Port  Gamble  S'Klallam  Tribe.  Jaclyn 
Height.  31912  Little  Boston  Road.  NE. 
Kingston,  WA  98346.  Telephone: 
(360)  297-6258.  Fax:  (360)  297-7097. 
E-mail:  Nime 

Spokane  County  Head  Stait/ECEAP. 
Washington  State  Community  College 
*17.  Patt  Earley.  4410  North  Maricet. 
Spokane.  WA  99202.  Telephone:  (509) 
533-8500.  Fax:  (509)  533-8599.  E- 
mail:None 

Washington  State  Migrant  Council, 
Carlos  Trevino,  312  Division. 
Grandview.  WA  98930,  Telephone: 
(509)  882-5800.  Fax:  (509)  882- 
1605.E-mail:  None 

West  Virginia 

Mcmongalia  County  Head  Start.  Marie 
Alsc^/Cheryl  Wienke.1433  Dorsey 
Avenue  J^organtown.  WV  26505. 
Telephme:  (304)  291-9330.  Fax:  (304) 
291-9324.E-mail: 
CWIENKEeACCESS.K12.WV.US 

Wisconsin 

Renewal  Unlimited.  Inc  -  Head  Start  of 
Central  Wisconsin.  Suzanne  Hoppe, 
N6510  Hwy.  51  South,  Portage,  WI 
53901-9603.  Telephone:  (608)  742- 
5329.  Fax:  (608)  742-5481.  E-mail: 
None 


AppmMx  B-1— SUtament  of  Woik  far 
die  Eariy  Head  Start  Evahiation 
Contract 

Request  for  Contract — The  Early  Head 
Start  Research  and  Evaluation  Profect 

L  Background 

Hie  Head  Start  Act.  as  amended  May. 
1994  (42  use  9801  et  seg.)  esUblished  a 
new  program  for  families  with  infants 
and  toddlers  within  the  framework  of 
Head  Start.  Section  645  A  of  the  Head 
Start  Act.  Programs  for  Families  with 
In&nts  and  Toddlers  states  that  (a)  "The 
Secretary  shall  make  grants  in 
accordance  with  the  provisions  of  this 
section  for — (1)  programs  providing 
femily-centered  services  fbr  low-income 
famihes  with  very  young  children 
designed  to  promote  the  development  of 
the  diildren  and  to  enable  their  parents 
to  fulfill  their  roles  as  parents  and  to 
move  toward  self-sufficiency." 

The  Department  of  Health  and  Himian 
Services  calls  this  new  program  Early 
Head  Start.  In  developing  Early  Head 
Start,  the  Administration  on  Qiildren. 
Youth  and  Families  (ACYF)/ 
Administration  for  Qiildren  and 
Families  (ACF)  engaged  in  an  intensive 
considtation  process  to  leam  from 
parents,  practitioners,  researchers  and 
academics  about  the  state  of  the  art  of 
quality  programming  for  pregnant 
women  and  families  with  infants  and 
toddlers.  As  part  of  the  consultation 
process,  the  Secretary  of  Health  and 
Human  Services  formed  the  Advisory 
Committee  on  Services  for  Families 
with  Infants  and  Toddlos.  That 
committee  issued  a  report  in  September. 
1994,  that  provides  the  blueprint  for  the 
design  of  the  Early  Head  Start  program. 
The  ACF  issued  a  Program 
Announcement  of  in  March,  1995,  and 
is  expected  to  begin  funding  programs 
by  September  30, 1995. 

The  award  of  this  contract  will  be 
followed  by  a  competition  among  Early 
Head  Start  program  research  partners  to 
establish  a  limited  number  of  local 
research  sites.  The  first  part  of  this 
secti<m  describes  the  overall  Early  Head 
Start  research  and  evaluation  design, 
including  activities  to  be  completed 
both  by  the  national  Contractor  and 
local  researchers;  the  second  part  details 
the  scope  of  work  for  the  national 
evaluation  contract. 

The  Need  for  Eariy  Head  Start  Research 
find  Evaluation 

It  «rill  be  important  for  the  proposed 
evaluation,  mandated  by  the  Head  Start 
legislation,  to  build  upon  the  substantial 
body  of  knowledge  that  exists  and  to 
expand  upon  findings  from  related 
studies.  The  CCDP  evaluation  wrill 


present  results  of  a  rigcHous  evaluation 
of  an  intensive,  comprehensive,  multi- 
service intervention  program  for 
families  of  infants  and  toddlers, 
implemented  across  a  number  of 
communities  nationwide.  Additional 
studies  currently  underway,  such  as  the 
National  Institute  of  Child  Health  and 
Human  Development  (NICHD)  Child 
Care  study  and  the  Healthy  Start 
evaluation  will  provide  findings  and 
methods  that  will  contribute  to  the  Early 
Head  Start  resecuch  and  evaluatioiL 
However,  Early  Head  Start,  while 
related  programmatically  to  many 
predecessors,  combines  and/or  extends 
elements  in  previous  programs  to 
present  a  unique  program  for 
evaluation.  The  Early  Head  Start 
program  is  individualized;  intense; 
comprehensive;  child-service  oriented; 
two-generational;  locally-adapted, 
utilizing  parents  in  decision  making, 
and  designed  to  have  four  levels  of 
efiiact,  on  infants  and  toddlers,  families, 
ccmimunities  and  staff. 

n.  The  Early  Heed  Start  Researdi  and 
Evaluation  Plan 

The  research  and  evaluation  plan 
highlights  the  first  Early  Head  Start 
programs  as  prototypes  of  the  Early 
Head  Start  concept  The  plan  features 
(1)  a  dynamic  formative  evaluation 
process,  designed  to  be  used  in 
subsequent  Early  Head  Start  programs, 
that  will  serve  continuous  program 
improvement;  (2)  an  impact  evaluation 
that  will  enable  determination  of 
whether  and  under  what  conditions 
program  prototypes  were  effective,  and 
(3)  an  integrated  research  base  for 
generating  further  hypotheses  around 
the  broad  amy  of  potential  program 
issues  and  possibilities. 

This  research  and  evaluation  pUn 
features  an  integrated  local  and  national 
evaluation  design  with  nested  levels  of 
program  involvement.  Level  I. 
continuous  program  improvement,  is  for 
all  sites;  Level  D,  cross-site  impact 
evaluation  and  site-specific,  related 
research  will  occur  at  selected  sites.  The 
impact  evaluation  is  designed  to 
determine  the  attribution  of  outcomes  to 
the  intervention.  The  research  portion  of 
the  study  will  examine  the  causally 
modeled  and  directional  relationships    . 
among  specific  child,  family,  program     ^ 
and  community  variables  and  outc(»nes. 

A.  Purposes 

Elaboration  of  the  purposes  and  the 
proposed  approach  proposed  for  each 
follow: 

1.  Continuous  Program  Improvement. 
The  Advisory  Committee  on  Services  for 
Families  with  Infants  and  Toddlers 
proposed  a  new  role  for  program 
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•valuation  that  wrould  be  useful  to 
programs  — >fi"g  to  oBvelc^  to  a 
standard  of  high  quality.  A  systenutic 
faedbarir  procedure  tiplixing  formative 
ewduation  technique^  will  he  devel(^)ed 
as  a  tool  for  dynamic  |>iogram 
improvement,  and  as  a  prototype 
foimative  evaluatiim  fool  in  the  event  of 
Eatly  Head  Start  program  expansicm. 
Thus,  the  first  purpoap  of  this  e&icnt  is 
to  support  a  process  fbr  generating  and 
utiUidng  program  qualitative  and 
quantitfl^ve  data,  including 
muiagement  informaqcm  system  data, 
in  continuous  prograti  improvement. 
This  feeture  wul  be  aldrened 
programmatically  at  ^  Early  Head  Start 
sites,  in  most  cases  whh  the  aid  of  local 
research  partners.  Th^  national 
C(Hitractor  will  provioe  suoport  for  this 
evaluation  function  tarougn 
development  of  ftamative  evaluation 
fonnats  for  continuot4B  improvement. 

2.  Impact  The  Head  Start  Act  and  the 
AdvisOTy  Committee  (m  Services  for 
Pamihes  with  Infimtsand  Toddlers 
caltod  but  a  study  of  plogram 
efiactivmeas.  A  croesfsite  impact  study 
«dU  be  conducted  by  fe  national 
Contractor  in  a  sample  of  selected  sites. 
Site-specific  analjrses,  conducted  by 
local  research  partneis,  will  identify 
local  program  impacts  and  elucidate  the 
processes,  pathways,  ^d  conditions 
undu  which  the  program  had  an  effect. 
Cross-site  and  local  stfudies  will 
complement  each  other. 

3.  Additional  Resecnh.  The  Advisory 
Qnunittee  (m  Services  for  Families 
with  In&nts  and  Toddlers  sought  to 
stimulate  the  research  community  to 
address  the  many  questions  we  have 
about  how  best  to  enhance  the 
development  of  low-income  infonts  and 
toddlers  and  their  fantilies  \mder 
conditicms  of  changing  policies  and 
progrAomatic  variati(^.  The  potential 
for  research  under  the  broad  umbrella  of 
the  Early  Head  Start  purposes  and  in 
connection  with  impact  and  continuous 
programmatic  improvement  is  great 
The  Eariy  Head  Start  Research  and 
evaluation  plan  thus  se^LS  to  bring  forth 
a  new  generation  of  seUd  research  to 
enhance  current  imd^rstandings  of 
optimal  development^  circumstances 
for  low-income  infants/toddlers,  their 
famiUes  and  communjities.  Furthw, 
questioiu  related  to  the  program  are 
expected  to  be  fitted  Do  theoretical 
frameworks  to  encompass  and  extend 
beyond  the  realm  of  impact  evaluation. 
Tbds  research  will  be  conducted 
primarily  at  selected  Research  sites  by 
local  research  partners 

4.  Longitudinal  Study.  Early  Head 
Start  presents  a  imique  opportunity  to 
conduct  longitudinal  resemch  on  Early 
Head  Start,  Heed  Staif  and  beyond. 


Thus,  the  research  and  eyahiatiaii  plan 
emphasizes  the  underlying  longitudinal 
nature  of  the  study  of  Early  Head  Start, 
and  is  the  beginning  of  a  longitudinal 
study  of  Early  Head  Start  children  and 
families. 

B.  Studies 

The  specific  studies  this  project  is 
eoqpected  to  generate  and  the 
approximate  sequence  are  as  follows: 
Studies  to  Describe  Early  Head  Start 

Programs 
Studim  of  Program  Quality  and  Program 

Implementation 
Studies  of  Program  Impact 
Studies  of  Program  Variation 
Studies  Directed  Towards  Specific 

Pohcy  Concerns 
Studies  of  Program  Impact  in  a 

Longitudinal  Context 
Studies  by  Local  Researchers  on 

Multiple  Topics  Pertaining  to  Early 

Head  Start 

C.  Questions 

A  series  of  preliminary  research 
questions  have  been  developed  to  guide 
the  formation  of  the  research  and 
evaluation  design. 

What  are  the  characteristics  of  Early 
Head  Start  children  and  families, 
conmnmities  and  staff  and  programs? 
What  are  the  origins  of  Early  Head  Start 
programs?  Who  attends  Early  Head 
Start?  How  representative  are  the 
children  and  families  who  attend  Early 
Head  Start  of  the  Early  Heed  Start- 
eligible  population  within  their 
communities?  What  types  of 
conmnmities  are  Early  Head  Start 
programs  in?  What  types  of  services  are 
delivered?  What  are  the  characteristics 
and  onphases  of  local  programs? 

What  are  the  pathways  to  qualityin 
Early  Head  Start  Programs?  How  do 
programs  achieve  full  implementation? 
How  is  quality  in  Early  Head  Start 
program  components  defined?  What  is 
the  quality  of  Early  Head  Start  programs 
and  program  components?  How  long 
does  it  take  to  atttdn  quality  in  Eariy 
Head  Start  programs?  What  outcomes 
are  associated  with  various  aspects  of 
program  quality? 

Is  Early  Head  Start  effective  in 
supporting  the  development  of  children, 
family,  commimities  and  staff?  Which 
Early  Head  Start  practices  maximize 
benefits  for  children,  families, 
communities  and  staff  under  what  kinds 
of  drcimistances?  What  are  the 
collective  and  differentiated  impacts  of 
Early  Head  Start?  How  does  Early  Head 
Start  support  development  imder 
varying  conditions  of  risk?  Are  there 
di^ise  effects  of  the  program?  Are  there 
effects  that  can  be  attributed  to  targeted 
programs  or  services  in  Early  Head 


Start?  Are  there  mediators  between 
services  and  outcomes  that  can  be 
identified?  What  are  the  benefits  of 
Early  Head  Start  that  translate  into 
dollars  saved? 

What  child,  Eamily.  program  and 
community  variables  contoibute  to  the 
optimal  devefopmoit  of  low-income 
children  in  Early  Head  Start  programs? 
Whidi  Early  Head  Start  practices 
maximize  benefits  for  which  children 
under  what  conditions?  What  factors 
contribute  to  resiliency  of  children  in 
Early  Head  Start?  What  factors 
associated  with  Early  Head  Start 
contribute  to  optimizing  health,  social 
or  cognitive  development?  Is  targeting 
specific  services  for  children  effective? 
Are  there  strategies  that  are  particularly 
effective  with  high-iisk  infonts?  What 
are  the  programs  that  are  achieving 
positive  outcomes  for  children  doing? 
What  are  the  barrios  to  attaining 
positive  outcomes  for  children  in  Early 
Head  Start  programs? 

What  Early  Head  Start  factors, 
community,  family  and  personal  factors 
contribute  to  parent  and  family-level 
outcomes?  What  fiactors,  under  what 
conditions,  enhance  parenting  skills 
including  parent/child  interacticms  for 
which  parents?  What  factors  contribute 
to  the  parents'  ability  to  make  progress 
toward  self-sufficiency?  What  factors 
contribute  to  the  health  and  well-being 
of  Early  Head  Start  parents?  What 
factors  contribute  to  male  involvement 
in  the  Uvea  of  Early  Head  Start  children? 
What  factors  contribute  to  parental 
involvement  for  which  parents  in  the 
Early  Head  Start  program?  What  family 
outcomes  are  associated  wdth  positive 
child  outcomes,  and  what  are  the 
pathways  from  parent  to  child 
development  in  the  context  of  Early 
Head  Start?  Are  there  targeted  strategies 
that  specifically  benefit  some  parents? 

What  changes  in  communities  occur 
as  a  result  of  the  Early  Head  Start 
program?  What  were  the  baseline 
characteristics  of  Early  Head  Start 
commimities  at  the  time  programs 
began?  What  Early  Heed  Start  practices 
maximize  benefits  for  which 
communities  imder  what  Xypes  of 
circiunstances?  What  new 
collaborations  were  established?  What 
commimity  factors  supplemented  or 
supplanted  the  Early  Head  Start  success 
with  families  and  children?  How  strong 
was  the  community  eSsct  on  Early  Head 
Start  programs?  Did  Early  Head  Start 
have  a  positive  effact  on  child  care 
services,  or  on  any  other  services, 
throughout  the  community? 

What  is  the  role  of  staffing  in  Early 
Head  Start  programs?  What  is  the  role 
of  staffing  and  staff  development  in 
creating  effective  program  processes  and 
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Ininging  about  positive  outcomes  for 
children,  families  and  communities? 
What  enables  staff  to  create  the 
environments  and  relationships  that 
promote  in&nt/toddler  and  family 
develt^ment?  What  factcws  contribute  to 
staff  continuity  with  children  and 
families?  What  role  does  Early  Head 
Start  profisssional  development  pl^  in 
staff  efiiactiveness? 

What  are  the  eSscts  of  prt^gram 
variations?  What  are  the  identifiable 
program  variations  in  Early  Head  Start? 
What  can  be  said  about  the  types  of 
variations  and  their  efiiscts? 

What  can  we  leam  through  Early 
Head  Start  to  maximize  collective 
efEsctiveness  of  policies  and  programs 
that  promote  the  development  of  low- 
income  children  and  their  families? 
What  is  the  role  of  Early  Head  Start  for 
promoting  parents'  pathways  to  woric? 
How  do  comprehensive  Early  Head  Start 
services  add  to  the  efEscts  of  diild  care 
on  children  and  families?  What  are  the 
barrien  and  pathvfays  to  the  successful 
integration  of  children  with  special 
neecu  into  Early  Head  Start?  'These 
Questions  will  be  addressed  in  a  report 
directed  towards  specific  policy 
concerns  by  the  national  Contractor  and 
the  Contractor  may  be  asked  to  provide 
additional  special  reports  around 
related  issues. 

How  do  Earfy  Head  Start  and  Head 
Start  families  and  comparable  groups 
who  do  not  participate  in  Early  Head 
Start  develop  over  time?  What  are  the 
developmental  trajectories  of  Early  Heed 
Start  and  comparison  group  children 
and  funilies  under  va^ing  experiences 
and  varying  degrees  of  risk? 

D.  Design 

Hie  Early  Head  Start  program  is 
.  designed  as  a  prototype  of  an  on-going 
service  program  as  opposed  to  an 
intervention  designed  by  an  investigator 
for  the<»y  buildi^  or  hypothesis 
testing,  "nius,  while  Early  Head  Start 
was  planned  to  accommodate 
evaluation,  the  evaluation  design 
primarily  has  been  fitted  to  the  program. 
This  programmatic  emphasis  has 
shaped  numerous  reseerdi  and 
evaluation  design  elements  as  well  as 
the  overall  two-tier  nature  of  the 
research  and  evaluation  plan.  All  Early 
Heed  Start  programs  will  participate  in 
eithw  one  or  both  levels  of  the  research 
and  evaluation. 

Level  I:  All  program  sites  will 
participate  in  fonnative  evaluation 
activities  y/A^dti  are  designed  to  essist 
programs  in  ocmtinuous  iimprovement 
towards  program  quality,  "na  Level  I 
evaluation  activities  also  will  be 
instituted  for  all  subsequent  Early  Head 
Start  programs  under  conditions  of 


program  expansion.  The  following  are 
IseturssofLevelL 

•  Sites  Mrill  use  data  htnn  a  uniform 
management  infonnation  system, 
together  with  local  qualitative  and 
quantitative  data  in  a  formative 
evaluation  process. 

•  In  most  cases,  sites  will  utilize  a 
local  research  partner  tot  this  aspect  of 
the  evahiation. 

•  The  national  Contractor  will 
provide  standard  formats  for  the  use  of 
these  data  during  the  first  yeer  of  ths 
project,  and  will  make  the 
diaracteristics  of  this  format  available  to 
sites  added  in  subsequent  yeen  through 
collaboration  with  the  Training  and 
Technical  Assistance  Contractor. 

Level  II:  A  sample  of  sites  (12)  will 
participate  in  Levial  n  activities  focusing 
on  evaluating  the  effsctiveness  of  the 
Early  Head  Start  utilizing  approadies  to 
generate  both  breedth  and  depth  in 
impact  evaluation .  The  following  are 
characteristics  of  Level  II  activities. 

•  There  will  be  a  cross-site  impact 
study,  conducted  by  a  lutional 
Contractor,  that  will  be  compbmented 
by  local  studies  of  program  impact. 

•  The  local  research  partneramay 
apply  through  a  competitive  process  for 
grants  to  carry  out  research  studies  at 
Uieir  local  sites.  The  sites  whose  local 
research  partnera  receive  theee  grants 
will  become  sites  for  the  croes-site 
impact  evaluatioiL  In  the  event  that 
there  are  not  sufficient  numben  of  sites 
whose  local  research  partaen  have 
submitted  an  acceptaUe  proposal  (v  if  a 
better  distribution  of  Early  Head  Start 
programs  is  required  than  the  research 
site  pool  represents,  as  programs  were 
alerted  in  the  Early  Head  Start  program 
announcement,  ACYF  may  select 
further  sites  for  evaluation.  Deta 
collection  at  these  sites  would  be 
conducted  directly  by  the  national 
Contractor. 

•  The  impact  evaluation  will  follow 
an  experimental  model.  The  program 
will  recruit  double  the  number  of 
families  needed  to  fill  program 
openings.  Families  thai  will  be  assigned 
into  program  and  comparison  groups  by 
random  assignment,  most  likely  midway 
through  the  first  fiscal  year.  The 
recruitmoit  and  random  assignment 
process  will  continue  until  October  1, 
1996,  when  programs  are  expected  to 
attain  full  enroUment.  and,  thereafter,  as 
openinfis  occur. 

•  Oiily  those  programs  that  are  fully 
implemented  and  operating  as  the 
program  was  designed,  with  criteria  to 
be  determined  as  an  evaluation  task, 
win  be  included  in  the  final  impact 
evaliiation.  Additional  criteria  for 
impact  evaluation  may  be  proposed  by 
ACYF  as  welL  ft  is  anticipated  that  12 


sites  will  partidpato  in  the  final  impact 
evaluation,  however,  15  sites  will  be 
selected  as  preliminary  impact  sites  to 
provide  an  ample  pool  of  sites  fbr 
impsct  evaluatifUL 

•  To  fit  the  service  emphasis  of  the 
program,  subjects  will  be  continuously 
recruited  into  the  program  to  fill 
program  openings  as  they  occur.  That  is, 
this  is  not  a  cohort  study.  Sample  sizes 
will  build  over  time. 

•  While  programs  are  encouraged  to 
give  prefnenoe  to  subjects  who  are 
pregnant  and  have  in&nts  under  a  year 
of  age,  they  may  serve  children  up  to 
three  yean  of  age.  However,  to  focus  the 
sample  and  to  have  a  potential 
longitudinal  sample  of  children  wdio 
be|^  the  program  early,  the  research 
sample  wul  be  comprised  only  of 
pregnant  women  and  families  with 
infants  up  to  one  year  of  age.  This 
reqiiirement  will  apply  to  fomilies 
recruited  at  the  time  the  program  begins 
as  well  as  to  replacement  famibes. 

•  Programs  will  range  in  size  from  75 
to  150  famiUes.  The  impact  evaluation 
sample,  due  to  continuous  recruitment, 
may  exceed  150  program  (and  an  equal 
number  of  comparison  group)  famiUes 
but  shall  be  capped  at  175  program  (and 
an  equal  numbsr  of  annparison  group) 
famines  for  any  one  site.  Site  samples 
need  to  include  at  least  50  program 
families  (with  an  equal  niimber  of 
comparison  famiUes). 

•  in  addition  to  documenting  the 
services  received  by  program  famiUes  in 
the  Early  Head  Start  program,  it  wiU  be 
necessary  to  document  the  needs  and 
service  iise  by  cranparison  famiUes  to 
determine  if  the  individualized  services 
provided  by  the  Early  Head  Start 
program  had  an  impact  beyond  what 
comparison  famiUes  received  in  their 
communities.  Therefore,  the  same  needs 
assessment  wiU  need  to  be  conducted 
on  control  families  and  their  service 
usage  will  need  to  be  tracked  in  a 
maimer  as  similar  to  the  experimental 
group  as  possible. 

•  Comparison  group  famiUes  wiU  be 
given  an  aimotated  list  of  community 
services.  Pregnant  women  will  receive 
an  initial  refnral  to  prenatal  care.  AU 
famiUes,  program  and  comparison, 
participating  in  the  evaluation  study 
win  receive  approximately  $20/ 
interview  period  for  their  participation 
in  the  study.  Both  the  national 
Contractor  and  local  researchers  are 
encouraged  to  soUdt  material  goods  to 
give  to  famiUes  for  completing 
interviews.  These  goods  may  be  donated 
locaUy  or  naticmally  and  could  indude 
diapen.  infant  dothing.  or  educational 
toys. 

•  Program  famiUes  who  drop  out  wiU 
be  foUowed.  to  the  extent  possible.  An 
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evahiatiaa  task  will  be  to  develop  a  plan 
for  trackisg  oampaiis<m  and  program 
group  dnmnut  wioardh  sample  families 

mnA  tat  «Wniiinj  ths  nfititmiifn  amOUnt 

of  time  that  conatitutet  program 
involvflment. 


E.  Deand  OuteomeB 

The  Early  Head  St^t  program  targets 
fpedfic  outcome  variables  In  the  four 
program  areas.  It  will  be  important  for 
thii  avahiatiao  to  focfs  on  tnose 
outcomes  likely  to  beiaasociated  with 
invohrament  in  Early  Heed  Start, 
outcomes  that  realiMikally  could  be 
expected  in  a  piograi^  of  this  nature.  It 
wul  also  be  important  to  target  potential 
interim  outcomfls,  outcomes  most  likely 
to  be  apparent  after  the  first  2-3  years 
of  the  study.  PralimiziBzy  outcomes  as 
proposed  l^  the  Adv^Knv  Committee  on 
Services  for  Families  iwith  Infants  and 
Toddlen  include: 

Child:  Health  and  physical 
development:  social  oompetency;  secure 
attachments  with  parsnts  and  oUier 
caregiven;  language  ^id  cognitive 
devMopment;  resili«T<ry  factors;  benefits 
to  siblingB. 

Family.  Attitudes  tewuds  parenting: 
parent-diild  interactiim:  reproductive 
seq[uelae;  having  a  medical  home: 
parenting  empl^abillty  and  progress 
towards  self-sufBdeopy;  training  and 
education:  housing:  piiysical  and  mental 
health;  substance  dbuto;  home 
envirtmment;  safety;  ^volvement  in  the 
Early  Heed  Start  protfam;  knowledge  of 
child  development;  ^Id  guidance 
beliefs  and  practices. 

Conunuiuty:  Collaboration  among 
agencies  saving  children  and  families; 
seamlessness  in  refsrtals  and  actual 
service  provision:  q;uSlity  of  services  ior 
children  and  families;  increase  in 
services  for  infiamts  ukI  toddlers;  safety. 

Staff:  Stafi^parent/qhild  relationships; 
staff  continuity;  staff  professional 
development;  staff  compensation:  staff 
physical  and  mental  hMlth. 

F.  Data  Sources 

For  purposes  of  detnition  and 
discussion,  data  are  leferred  to  as  either 
(1)  process  or  (2)  outoome  data.  Process 
data  refer  to  those  data  that  dociunent 
program  use  and  other  eiroertences  of 
families;  outcome  data  refer  to  those 
qualities  the  program  seeks  to  bring 
^x)ut.  These  data  may  be  thought  of, 
respectively,  as  independent  and 
dependent  variables.  It  is  recognized 
that  some  data  fit  both  definitions  and 
that  under  different  circumstances  the 
same  data  element  could  be  either 
process  or  product,  independent  or 
dependent,  or,  mediating,  variables. 

A  family-level  management 
infonnation  system  will  be  introduced. 
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with  *»rtinir«i  asststanos,  at  the  outset 
of  Early  Heed  SUat  This  information 
system,  known  as  the  Head  Start  Family 
Infonnatian  System  (HSFIS)  will 
include  data  elements  focused  on 
intake;  needs  aaaessment;  use  of  direct 
and  rafsned  services;  family  and  diild 
health  information  and  other 
infonnation  related  to  parent 
employment,  housing,  education  and 
services.  Primarily.  HSFIS  data  will  be 
refaned  to  as  process  data,  however, 
some  of  the  I^FIS  data  also  can  be 
viewed  as  interim  outcome  and  outcome 
data.  Program  staff  will  enter  and  utilize 
HSFIS  data.  Program  staff  will  enter 
initial  family  background  data  for  all 
Early  Head  Start  families  prior  to  the 
random  assignment  process.  HSFIS  data 
will  be  available  for  the  evaluatiim  of 
the  Early  Heed  Start  program. 

Comparison  family  semces  use  and 
heelth  data  vdll  Iw  recorded  frequently 
in  a  special  HSFIS  module  that  will  be 
identical  to  or  parallel  to  HSFIS-entered 
program  data,  tt  is  proposed  that  these 
data  will  be  altered  by  a  Community 
Family  Coordinator/s.  who  will  form  a 
relationship  with  the  comparison  group 
families,  paralleling  to  some  extent  the 
context  in  which  HSFIS  data  for 
program  families  will  be  entered  by 
program  staff  The  Community  Family 
Coordinator  services  will  be 
subcontracted  by  the  national 
Contractor,  as  faesible.  throu{^  the  local 
reseerchers. 

Additional  process  data  (mialitative 
and  quantitative)  may  be  collected 
locally  or  nationally  as  determined  by 
researchers  at  either  level.  This  may 
include  process  data  that  cannot  be 
collected  through  the  HSFIS  in 
comparable  ways  for  the  comparison 
and  program  families  and  will  therefore 
have  to  be  collected  using  the  same.  vs. 
parallel  data  collection  procedures. 

Outcome  variables  and  the 
measurement  for  those  variables  will  be 
identified  and  developed  for  the  cross- 
site  evaluation,  for  both  project  and 
comparison  families,  by  the  national 
Contractor  with  input  from  the  local 
research  team.  Collection  will  he 
contracted  through  the  national 
Contractor  to  the  local  researchers. 

Local  research  data  will  be  collected 
by  local  researchers  through  grants 
made  directly  from  ACYF  to  the  local 
researcher. 

G.  The  Structure 

In  this  research  and  evaluation  design 
the  primary  responsibility  of  the 
national  Contractor  will  be  to  coordinate 
and  administer  the  cross-site  evaluation 
in  the  12  impact  evaluation  sites.  This 
includes  financial  and  administrative 
responsibility  for  all  data  collected  for 


the  crosa-site-evaluation,  including  both 
process  and  outotune  data  for  both 
oomparisoa  aiid  project  families.  The 
national  Contractor  may  use  as  much 
program-collected  data  (HSFIS)  as  the 
■  CoiSractor  and  ACYF  deem  appropriate 
and.  as  faesible,  is  MU»uraged  to 
subcontract  otlMr  local  data  c(dlecticn 
to  local  researdiers.  The  national 
Contractor  has  an  additional 
req>onsibility  to  provide  a  standard 
format  for  continuous  programmatic 
improvement 

The  local  program  research  partners 
will  be  respraisible  for  designing  and 
conducting  local  research  in  areas 
relating  to  the  overall  research  and 
evaluation  questims.  Local  researchers 
will  be  funded  through  individual 
grants  with  ACYF  to  carry  out  locally- 
relevant  research.  Local  researchers  will 
be  expected  to  be  reliable  siibomtractors 
for  the  cross-site  project.  These  same    . 
local  researchers  will  be  expected  to 
serve  the  continuous  improvemoit 
needs  of  their  sites  and  to  provide  local 
impact  evaluation  reports  to  accompany 
the  cross-site  reports  required  by  this 
research  and  evaluation  design. 

A  consortiiun  will  provide  the 
mechanism  for  the  coordinatirai 
required  by  the  project  A  Technical 
Work  Ooup,  meeting  with  the 
consortium,  will  advise  both  the  cross- 
site  studies  and  the  local  research 
projects. 

H.  Challenges  to  the  Evaluation 

The  unique  design  for  the  Early  Head 
Start  program  and  the  requirements  for 
research  and  evaluation  present  specific 
interesting  challenges  that  both  local 
researchers  and  the  national  Contractor 
wiU  need  to  address.  These  include: 
— Program  variation  within  and  between 
sites.  The  evaluation  is  expected  to 
stimulate  imique  approaches  for 
process  data  measurement  to  meet  the 
challenge  of  dociunenting  the  variety 
of  programs  that  will  be  offered  across 
sites  and  the  individualized  nature  of 
services  within  sites. 
—Changing  conditions  overtime.  The 
evaluation  is  expected  to  take  into 
accoimt  a  shifting  range  of  ages.  The 
age  range  will  shift  from  a  less-than- 
two  year  range  at  the  outset  to  nearly 
five  yean  towards  program 
completion,  due  to  continuous 
enrollment  Further,  the  evaluation 
will  need  to  accommodate  the 
transition  of  children  out  of  the 
program  at  age  3  into  Head  Start  or 
othor  programs  and  to  plan  for 
extending  this  study  longitudinally. 
— Decouplmg  of  parent  ana  child  data 
collection.  Because  Eariy  Head  Start  is 
not  a  cohort  study,  the  periodicity  of 
child  assessments  by  child  age  may 


need  to  be  decoupled  from  periodicity 
in  assessing  parent  variables. 

— Measuring  the  true  nature  of  services 
delivered  by  Early  Head  Start  at  both 
the  child  and  fantily  levels.  This 
challenge  requires  assessing  a  niunber 
of  features  associated  with  services, 
such  as  professional  standards  of 
quality,  diuation,  intensity,  quality  of 
relationships  and  goodness  of  fit 
between  the  program  services  and 
individual  needs. 

— Delineating  whether  the  services 
received  are  a  fimction  of  the  program 
or  of  the  families'  own  initiative  from 
other  sources  in  the  commtmity. 
Since  this  study  is  not  conducted  in 
the  isolation  of  a  labwatory,  families 
may  seek  and  receive  services  from 
other  community  service  providers. 
Therefore,  it  is  important  to  determine 
what  services  families  receive  outside 
the  program. 

— ^Documenting  services  received  by  the 
comparison  group.  We  cannot  assume 
a  no-treatment  comparison  group. 
While  some  comparison  group  data 
has  been  collected  through  parent 
interview,  in  other  studies  these  data 
are  usually  collected  at  fairly  long 
intervals  with  limited  checking  of 
reliability.  The  current  study  requires 
a  carefol  doaunentation  of 
comparison  group  services  for 
interpretation  of  study  findings. 

— ^Framing  the  role  of  relationships.  For 
very  yoimg  children  the  relationships 
with  parents  and  caregivers  are 
central  to  development  and  these 
relationships  are  often  influenced  by 
the  relationships  between  parents  and 

a  ram  staff  and  the  relationships  of 
to  the  community  at  large-  The 
evaluation  is  challenged  to  assess  the 
central  role  of  relationships  in  this 
program. 

— ^Measuring  the  effect  of  Early  Head 
Start  on  communities  and  the  effect  of 
communities  on  Early  Head  Start. 
Early  Head  Start  is  designed  to  impact 
not  only  children  and  funilies  but 
also  communities.  It  is  designed  to 
have  a  ripple  effect  on  all  the 
programs  for  yoimg  children  in  a 
community.  It  is  an  important 
challenge  for  the  evaluation  to 
determine  how  to  measure  the 
community  at  baseline  and  how  to 
measure  change.  Reciprocally,  Early 
Head  Start  programs  are  nested  in 
communities.  The  evaluation  is 
challenged  to  reflect  the  variance  of 
communities  and  to  document  the 
effect  these  communities  have  on 
Early  Head  Start's  ability  to  carry  out 
its  purposes. 

— Conducting  impact  evaluation 
exclusively  at  folly-implemented 
programs.  The  evaluation  is 


challenged  to  determine  criteria  and 
timing  for  assessing  full 
implementation  in  order  to  focus  the 
evaluation  on  programs  that  are 
fulfilling  tiie  intent  of  the  Early  Head 
Start  program. 

— Detennining  meaningful  effects.  It 
will  be  important  for  the  national 
Contractor  and  local  researchers  to  go 
beyond  the  question  of  whether  Early 
Head  Start  had  a  simple  effect. 
Researchers  are  challenged  to 
conceptualize  the  Early  Head  Start 
data  set  for  use  with  complex 
analytical  approaches  involving 
meaningful  aggregations  and  pattern 
analyses  to  accoimt  for  varying 
degrees  of  risk,  program  variation  and 
time. 

— Fitting  national  and  local  evaluations 
together.  The  evaluation  is  challenged 
to  bring  two  kinds  of  knowledge  about 
Early  Head  Start  together— that 
gathered  across  sites  and  that  gathered 
bom  in-depth  analyses  within  sites.  A 
number  of  premises  have  been  already 
made  about  this  feature  of  the 
evaluation.  For  example,  it  is  central 
to  this  project  that  local  researchers 
and  the  national  Contractor  be  equals 
in  evaluating  this  project.  It  is 
presumed  that  there  are  questions  that 
each  can  answer  best  from  their 
unique  perspectives.  Local 
researchers  are  in  a  position  to  truly 
delve  into  the  causes  and  effects  and 
pathways  to  outcomes.  They  can  use 
in  depth  and  observational  as  well  as 
qualitative  measures  to  determine  a 
program's  effect.  The  local  researchers 
are  expected  to  address  "what's  in  the 
box"  at  their  site  using  multiple 
measures  and  methods  in  site-specific 
studies.  The  local  researchers  will 
also  need  to  work  together  to  lay  the 
groundwork  for  continuation  of  the 
study  beyond  the  five-year  funding 
period,  "rhe  national  evaluation 
Contractor,  on  the  other  hand,  will 
need  to  address  those  questions  that 
cross-site  data  will  enable  answering, 
including  those  focused  on  program 
variation,  and  those  requiring  large 
samples  for  ample  cells  sizes  required 
for  examination  of  how  the  program 
worked  for  which  children  and 
famiUes  under  which  conditions.  The 
research  and  evaluation  was  designed 
to  bring  forth  both  types  of  studies, 
and  both  types  of  studies  are 
important  to  the  story  this  evaluation 
is  expected  to  tell.  It  will  be  necessary 
for  every  report  to  reflect  this  dual 
and  complementary  input  and  for  the 
researchers  at  both  levels  to  affirm  the 
role  of  the  other.  Their  task  as 
partners  in  this  evaluation  will  be  to 
determine  at  each  step  of  the  project 
how  their  two  efforts  fit  together. 


— ^Attrition.  Given  the  five  year  nature  of 
this  program  and  the  intention  to 
continue  to  follow  the  original  Early 
Head  Start  families,  it  vtrilTbe 
important  for  the  partners  in  this 
project  to  coordinate  to  keep  families 
in  the  sample.  The  evaluation  is 
challenged  to  develop  an  array  of 
sample-retention  ideas  that  may  range 
from  local  solicitation  of  gifts, 
newsletien  and  birthday  cards  to 
relationship-building  to  maintain 
subjects'  interest.  It  will  also  be 
necessary  to  develop  a  clear  plan  for 
determination  of  which  families  who 
leave  the  project  will  be  followed  for 
research  purposes  under  what 
conditions. 

C-2    Scope  of  Work  fin-  the  National 
Contractor 

Specifically,  the  national  Contractor 
will: 

1.  Provide  a  description  of  Early  Head 
Start,  from  its  inception  through  Year  1 
for  the  Early  Head  Start  programs,  in  all 
sites,  with  special  emphasis  on  the  12 
research  sites,  relying  primarily  on 
HSFIS  data,  but  complemented  by  site 
profiles  from  research  sites. 

2.  Conduct  a  study  of  program  quaUty 
and  implementation  in  Early  Head  Start 
(preliminary)  impact  study  sites 
programs  (estimate  12).  This  study  will 
be  used  in  the  selection  of  fully- 
implemented  sites  for  inclusion  in  the 
final  impact  evaluation,  and  to  present 
a  story  of  the  development  of  quality  for 
future  Early  Head  Start  programs; 

3.  Design  and  carry  out  an  effective 
cross-site  impact  evaluation  (estimate  12 
sites)  that  addresses  evaluation 
challenges  and  determines  whether 
Early  Head  Start  had  an  impact  on 
children,  families,  communities  or  staff, 
and  that  addresses  differential 
effectiveness  by  age  of  entry,  need,  sub- 
population,  and  by  program  features, 
duration  and  intensity; 

4.  Conduct  a  study  of  program 
variation  in  the  impact  evaluation  sites 
(estimate  12  sites)  and  its  effects; 

5.  Establish  an  infant  sample  for 
foture  longitudinal  study  in  impact 
evaluation  sites  (estimate  12  sites),  to 
carefully  track  all  subjects  to  minimize 
attrition  for  the  longitudinal  study  and 
to  include  cross-site  analyses  of  data  in 
a  longitudinal  context  in  the  Final 
Report  of  this  project; 

6.  Conduct  timely  analyses  and 
reports  (in  all  years)  with  Early  Head 
Start  data  in  the  context  of  critical 
policy  itoues,  e.g.,  examining  the  value 
added  of  Early  Head  Start 
comprehensive  services  for  children  in 
full-time  child  care  and  in  the  transition 
from  welfare  to  work,  as  requested  by 
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the  ACYF  andyor  the  technical  Y/onk 
Qoup;  and 

7.  Prepare  antnterin  Report  in 
SepteatiUMr,  1997.  and  a  Final  Report  for 
this  {VQject  whidi  ftd^jr  integrate  the 
crosa-site  and  local  st^idies.  dravving 
upon  the  strengths  of  eech. 

C-3 


ijl 


As  part  of  this  Early  Head  Start 
evaluation  effort,  the  Contractor  shall 
access,  collect,  utilize^  analyze  and 
synthesize  infonnatioii  regnding  the 
implementation,  opeiition  and 
efiectivaiess  of  Early  Head  Start 
programs. 

"me  woric  for  this  contract  will  be 
ccmducted  in  five  seqiiential  12  month 
phases  and  the  activUtes  that  will  be 
accomplished  include  the  following: 

In  Phase  I.  the  Contractor  shall: 

(1)  Participate  in  an  mentation 
meeting; 

(2)  Develop  a  coordination  strategy  for 
wraking  with  other  Centractors 
invohred  vrith  Early  Head  Start; 

(3)  Conduct  a  literature  review; 

(4)  Select  a  cadre  ol  consultants; 

(5)  Select  a  Techniiu  Work  (koup: 

(6)  Prepare  a  revised  study  design; 

(7)  Prepare  a  prooeali  data  coUe&on 
plan; 

(8)  Conduct  a  feasifatlity  study; 

(9)  Prepare  a  logistic  proposal  for 
the  consortium; 

(10)  Prepare  a  site  visit  protocol; 

(11)  Convene  the  consortium; 

(12)  Prepare  a  final  study  dedgn; 

(13)  Conduct  site  visits  to  all  impact 
evaluation  sites; 

(14)  Prepare  a  protocol  for  the  data 
collection  instrumentf; 

(15)  Prepare  a  data  iollection  and 
analysis  plan; 

(16)  Prepare  an  Office  of  Management 
and  Budget  (OMB)  clearance  package; 

(17)  Prepere  a  revised  work  plan; 

(18)  Develop  criteris  for  selectitxi  of 
impact  sites. 

m  Phases  n-V,  the  Contractor  shall: 

(19)  Conduct  annual  site  visits  to 
impact  evaluation  sites. 

m  ALL  Phases,  the  Contractor  shall: 

(20)  Conduct  cross-fite  data 
collection;  . 

(21)  Conduct  a  minimum  of  two 
ccmsortium  meetings  |  year  in 
Washingtim.  DC; 

(22)  Stablish  a  protocol  of  all  new  or 
additional  data  collection  instruments 
and  prepare  OMB  clearance  packages 
for  all  new  or  additiotal  data  collection 
instruments; 

(23)  Provide  timely  data  entry  and 
return  of  data  disks  to  sites; 

(24)  Process  and  analyze  the  data 
collected; 

(25)  Provide  a  form$t  for  continuous 
program  improvement  and  support  its 


In  addition,  in  all  phases  the 
Gmtractor  shall  prepare  deliverables  as 
necessary  for  the  wnk  completed  in 
each  Phase,  including  monthly  progress 
reports  and  in-depth  annual  progress 
reports,  and  the  following  reports 
within  an  agreed-upon  time:  "Rep<xt  of 
Qtaracteristics  of  Early  Heed  Start 
Programs,"  "Pathways  to  Quality 
Study."  "Impact  Study."  "Study  of 
Program  Variations."  "Studies  Directed 
Toward  Specific  Policy  Concerns."  an 
Interim  Report,  and  a  Final  Report 
which  shall  include  a  synthesis  of  the 
results  of  the  final  data  analyses,  reports 
of  site  researchers  and  a  summary  of  the 
five-year  profect.  In  all  Phase  reports, 
the  national  impact  study  will  he 
supplemented  and  integrated  with  the 
studies  from  the  local  research  sites. 

A.  PHASE  I 

Task  1— Orientation  Meeting  With  the 
Federal  Prefect  Officer  (FPO) 

Within  one  week  of  the  effective  date 
of  the  contract,  the  Contractor  shall 
meet  with  the  Federal  Project  Officer 
(FPO).  and  other  relevant  Federal  staff 
to  review  the  backgrotmd  of  the  project, 
and  the  work  to  be  conducted.  The  FPO 
will  provide  the  Contracttv  with 
available  copies  of  the  relevant  grant 
proposals  for  ACYF-funded  Early  Head 
Start  grantees.  The  Contractor  shall 
propose  an  agenda  for  the  meeting, 
indicate  who  would  attend  on  behalf  of 
the  Contractor,  list  the  types  of  study 
design  modifications  or  Other  problems 
that  would  reqiiire  FPO  decisions  at  that 
meeting,  and  shall  provide  a  project 
summary  for  distribution  to  ACYF  staff. 
Specific  topics  to  be  discussed  at  the 
meeting  include:  Revisions  to  the 
proposed  vroA  plan  in  the  Contractor's 
pn^msal;  miangements  for  maintaining 
regular  contact  with  the  FPO  and 
relevant  Federal  staff  via  the  INTERNET 
network  and  other  means  of 
communication;  arrangements  for  initial 
contacts  and  ongoing  cooperation  with 
program  sites;  arrangements  for 
information  to  be  supplied  upon 
selection  of  research  sites  and  plans  for 
carrying  out  the  Phase  I  tasks.  The 
meeting  shall  provide  an  opportunity  to 
discuss  any  clarifications  of  the 
Contractor's  proposed  approach,  the 
nature  of  the  project,  the  schedule  of 
woricand  the  progress  report 
requiremmts  and  other  deliverables. 
There  shaU  be  an  additional  meeting 
Mrith  the  consortium  in  the  second  half 
of  Phase  L 


UMI 


TASK  2— DEVELOP  A  COORDINATION 
STRATEGY  FOR  WORKING  WFTH 
OTHER  CONTRACTOR^-HSnS  and 
TRAINING/TECHNICAL  ASSISTANCE 
CONTRACTORS 

During  all  (biases  of  the  project, 
efiisctive  coordination  with  the  Federal 
staff.  Federal  Contractors  working  on 
related  projects  and  evaluations  and 
outside  stakeholders  will  be  important 
to  the  success  of  the  project.  The 
Contractor  shall  woA  with  the  FPO  and 
other  Federal  staff  to  establish  and 
maintain  cooperative  woridng 
arrangements  and  in  vneka  two  through 
six  of  Phase  I  shall  establish  a  list  of 
tasks  and  a  communication  plan  for 
approval  by  ACYF.  It  is  partlciilarly 
important  that  procedures  be 
coordinated  with  the  HSFIS  Contractor, 
including  procedures  for 
communication  and  bi-annual  meetings 
in  Washington.  DC;  procedures  for 
ensuring  readiness  of  grantees  to  utilize 
the  HSFIS  at  the  outset  of  Early  Head 
Start;  feasibility  of  HSFIS  process  data 
collection  for  project  and  comparison 
groups;  procedures  for  transforring 
HSFIS  reports  to  the  national  evaluation 
Contractor  and  for  reports  to  the  HSFIS 
Contractor.  It  will  also  be  necessary  to 
coordinate  with  Training  and  Tedmical 
Assistance  personnel  at  ACYF  and  with 
the  Contractor  for  Early  Head  Start 
Training  and  Technical  Assistance, 
planning  for  two  yearly  meetings  with 
that  Contractor  and  ACYF  staff  in 
Washington,  DC  Reports  shall  be  given 
to  ACYF  from  each  of  the  meetings. 

TASJC  3— PREPARE  A  LITERATURE 
REVIEW 

The  Qmtractor  shall  ccmduct  a 
thorough  review  of  the  existing 
Uterature  on  programs  and  evaluations 
of  services  to  families  with  infants  and 
toddlers,  including  documents 
produced  by  ACYF,  foundations  and 
reports  of  evaluations,  published  and 
not  published.  To  place  this  evaluation 
in  a  national  context,  the  Contractor 
shall  review  and  synthesize  relevant 
research  and  evaluation  findings  based 
on  reliable  research  methodolc^es 
about  the  effscts  of  services  to  families 
with  infants  and  toddlers.  This  report 
shaU  synthesize  findings  from  services 
to  femilies  for  infants  and  toddlers  and 
those  from  services  related  to  any 
portion  of  Early  Head  Start,  present 
methodological  issues  and  creative 
solutions  to  those  issues,  identify  gaps 
in  the  findings  and  methodologies  and 
oiUline  how  this  study  will  fill  those 
gaps.  This  report  shall  also  include  the 
Contractor's  recommendations  for 
adding  to  or  refining  the  evaluation 
research  questions.  The  draft  report 
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shall  be  submitted  by  the  beginning  of 
the  second  month  of  Phase  I  and  the 
final  report  shall  be  submitted  at  the 
beginning  of  the  third  month  of  Phase  I. 
The  Contractor  shall  provide  ACYF  with 
copies  of  eech  document  referenced  in 
the  literature  review  and  shall  deliver  a 
an  IBM  PC-compatible  3-V^  inch 
diskette.  ACYF  shall  reserve  the  right  to 
make  the  literature  review,  or  parts  of 
the  document,  available  to  the  public. 

TASK  4— SELECT  A  CADRE  OF 
CONSULTANTS 

The  Contractor  shaU  establish  a  cadre 
of  consultants  from  relevant  academic, 
professional,  consulting  and  service- 
provider  communities  and  recommend 
names  within  two  weeks  of  the  contract 
effective  date.  The  intent  is  to  have  a 
cadre  of  professionals  available  for  more 
intensive  involvement  on  the  design 
and  implementation  than  is  feasible 
with  the  Technical  Work  Group  (TASK 
5).  Contractor  shall  provide  the  names 
and  vitaes  of  potential  consultants. 

The  Contractor  shall  not  secure  their 
fonnal  commitment  prior  to  the  award 
of  the  contract,  and  without  prior 
approval  of  ACYF.  The  Contractor  shall 
provide  the  names  and  vitae  of  potential 
consultants,  including  their  specific 
qualifications  relevant  to  this  study. 
Prior  to  final  approval,  the  Contractor 
shall  provide  a  sufficiently  detailed 
description  of  the  specific  work 
(including  total  projected  hoars  per  task 
or  subtask  to  be  done  by  this  cadre,  and 
a  timeline  for  its  completion).  The 
Contractor  will  be  responsible  for  all 
expenses  of  these  consultants,  including 
air  fare,  per  diem  and  honorariiun.  The 
number  of  persons  in  the  cadre  and  the 

auantity  of  consultation  shall  be  the 
edsion  of  the  Contractor  in 
cooperation  with  ACYF.  The  Contractor 
shall  propose  an  estimate  of  consiUtant 
use. 

The  Contractcv  shall  report  on 
ejq>enditures  for  professional 
consultants  as  a  separate  line  item  in 
monthly  expense  voucben  and  shall 
provide  a  separate  monthly  report  on 
activities  of  consultants. 

TASK  5:  SELECT  AND  CONVENE  A 
TECHNICAL  WORK  GROUP 

The  Technical  Work  Group  will 
advise  the  entire  Early  Head  Start 
research  and  evaluation  project, 
including  national  impact  and  local 
research  activities.  Within  two  weeks 
following  the  contract  effective  date,  the 
evaluation  Contractor  shall  recommend 
eighteen  experts  in  relevant  fields,  such 
as:  Infant  and  toddler  development; 
home  visitation;  child  care;  Head  Start; 
parent-child  relatfonships;  femily 
systems;  teen  parraiting;  services 


reseerch;  prevention  and  intervention 
research;  ethnic  diversity  and  minority 
issues;  health  delivery  systems;  parent 
education;  mental  health;  adult 
education;  family  ecology;  community 
development;  staff  development; 
assessment  of  child  development; 
research  methodology;  statistics, 
instrument  development,  tests  and 
measurement.  The  Contractor  shall  be 
prepared  to  make  modifications  in  the 
list,  as  suggested  by  ACYF,  based  on 
additional  and/or  alternative  candidates 
who  might  bring  additional  strengths  to 
the  Technical  Work  Group  and  to 
complete  a  group  of  twelve.  All 
Technical  Woric  Group  memben  will 
require  the  approval  of  the  ACYF 
Commissioner.  In  addition,  the 
Technical  Work  Group  must  include 
rotating  representation  from  research 
and  program  sites.  Technical  Work 
Group  meetings  will  be  held  in 
conjunction  with  national-local  research 
consortium  meetings  but  there  may  be 
additional  meetings  called  by  the 
Contractor  as  needed.  The  Technical 
Woric  Group  will  provide  gmdance  for 
this  entire  project,  advising  the  cross- 
site  evaluation  study  and  local  research, 
to  produce  a  comprehensive  picture  of 
the  complex  story  of  the  impact  of  Early 
Head  Start.  Therefore,  available  time  of 
the  Technical  Work  Group  will  need  to 
be  appropriated  accordingly.  A  portion 
of  each  Technical  Work  Group  meeting 
shall  be  allotted  to  local  researchers 
issues. 

Phase  I  meeting  schedule:  During 
Phase  I  of  the  project  the  Contractor 
shall  convene  the  meetings  of  the 
Technical  Worii  Group.  With  the 
exception  of  the  first  meeting,  these 
meetings  shall  be  held  during  the 
consortiiun  meetings.  Within  two 
months,  or  earlier  if  determined 
advisable  in  the  orientation  session,  of 
Phase  I  a  meeting  will  be  convened  to 
soUdt  initial  comments  and  suggestions 
regarding  the  overall  scope  of  the 
evaluation  and  issues  related  to 
implementing  the  set  of  propo^ad 
evaluation  activities;  to  review  the  draft 
of  the  literature  and  resource  review 
plan;  to  review  the  draft  design  and 
sampling  plan  and  process  data 
collection  plans  and  for  consultatirai  in 
selection  of  local  research  partnen. 
Within  six  months  (with  final 
determination  to  be  set  by  the  Early 
Head  Start  program  timetable)  but  as 
early  as  within  four  months  of  Phase  I 
the  Technical  Work  Group  will  convene 
in  the  consortium  to  be  introduced  to 
local  researchers  and  their  projects; 
advise  local  projects;  establish 
representation  from  the  cObsortium  for 
the  Technical  Work  &oup;  establish 


sampling  plans;  plan  site  visits;  and  to 
establish  the  preliminary  data  collection 
instnmiaits  protocol.  Nine  months 
following  the  beginning  of  Phase  I, 
members  will  participate  in  and  report 
on  site  visits,  including  creating  site 
profiles;  consult  for  process  evaiuation; 
recommend  a  final  des^;  recommend 
a  data  collection  instruments  protocol 
for  the  cross-site  studies:  meet  with 
local  researchers  to  plan  specifications 
for  their  studies:  and  review  the  overaU 
research  and  evaluation  plan  for  Early 
Head  Start  All  expenses  of  the 
Technical  Work  (koup  including 
honorariimi,  per  diem,  travel  and 
lodging  to  Technical  Woric  (koup  or 
consortium  meetings  shall  be  covered 
by  the  national  Contractor.  Any  site- 
specific  consulting  done  by  the 
Technical  Worii  Group  at  site  locations, 
with  the  exception  of  that  done  during 
site  visits,  shall  not  be  the  responsibiUty 
of  the  national  Contractor. 

TASK  6— PREPARE  A  REVISED  STUDY 
DESIGN 

Within  four  and  one  half  months  after 
the  beginning  of  Phase  I,  the  Contractor 
shall  prepare  a  revised  design  and 
sampling  plan. 

Design  and  Sampling  Plan:  The 
Contractor  shall  develop  a  design  and 
sampling  plan  based  on  random 
assignment  methodology.  The  design 
and  sampling  plan  also  shall 
spedfiodly  include: 

•  A  discussion  of  the  issues  and 
approach  the  Contractor  will  use  to 
manage  and  coordinate  with  program 
%d  research  staff,  the  recruitment  and 
random  assignment  of  fomilies  into 
project  and  comparison  groups  in  12 
(preliminary)  evaluation  sites,  including 
discussion  of  issues  pertaining  to  the 
implementation  of  experimental  design 
in  low-income  commimities,  steps  that 
will  be  taken  to  ensiire  comparability  of 

grogram  and  comparison  families  and 
ow  to  ensure  minimization  of 
difiierential  response  rates  and  bias,  over 
time; 

•  A  discussion  of  how  the  Contractor 
will  meet  ethical  challenges  for 
comparis<m  families  presented  by  an 
expoimental  design,  to  be  addressed,  to 
some  extent  by  presenting  an  annotated 
list  of  commimity  services  to 
comparison  families,  by  a  referral 
process  for  families  that  have  identified 
crises,  and  for  pregnant  womm  to 
receive  a  foc\ised  initial  referral  for 
prenatal  services; 

•  A  discussion  of  how  the  Contractor 
will  resolve  challenges  related  to  the 
burden  on  femihes,  compensation,  and 
attrition,  and  a  discussion  of  procedures 
to  be  put  into  place  to  maintain  famiUes' 
interest,  including  predetermined  plans 
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for  Contract^'  to  pnmdde  a  payment  of 
approximately  $20/iiitorview  period  for 
pro)ect  and  comparison  {amiliee:  efforts 
of  tlM  national  Contracts  or  efioffts  to 
eaocourage  local  sitss  to  leverage 
additional  material  r^urces  (such  as 
di^MTB.  in&nts  clodilng  or  toys);  efforts 
of  a  part-time  Community  Family 
Coordinator  at  each  site,  who  will  be 
subcontracted  by  the  national 
Contractor,  to  ft»m  relationships  with 
and  collect  data  frtuntthe  comparison 
group  families  (and  ta  some  extent, 
program  Eunilies).  (SSe  TASK  7,  for 
elaboration]; 

•  A  disaissionofUow  the  Contractor 
will  address  die  challenge  of 
documenting  the  nature  of  services 
received  by  die  progrpm  families,  given 
program  variation  between  and  within 
sites  in  type  of  program  delivered, 
quality,  duration,  intensity,  and 
goodness  of  fit  between  program  and 
need:  and  a  diacussiqa  of  how  the 
Contractor  will  address  the  challenge  of 
documenting  the  typfs  of  services 
comparison  group  faaiilies  received. 

•  A  disciission  of  how  the  Contractor 
will  meet  other  diallfnges  to  the  design 
as  presented  in  Section  C-l-D-H 
CSiallenges  to  the  Ev^uation,  on  page  19 
of  this  document,  and  not  directly 
addressed  in  any  other  segment  of  the 
Contractor's  proposal,  including 
measuring  changing  conditions  over 
time;  framing  the  role  of  relationships; 
measuring  and  deteniiining  full  program 
implementation  (See  also  TASK  18); 

•  A  disciission  of  die  importance  of 
the  Contractor's  plan  for  determining 

the  representativeneas  of  the  Early  Head» 
Start  sample  in  impact  evaluation 
communities,  utiliziAg  existing  data 
sources;  I 

•  A  discussion  of  ibe  implications  of 
the  design  and  how  the  Contractor  will 
collect  data  to  place  Impact  evaluation 
programs  in  a  community  context, 
including  a  baseline  ineasure  of 
commimity  infrastructure;  and 

•  A  discussion  of  any  other 
diallenges  the  Contractor  identifies  for 
this  evaluation  and  the  Contractor's 
proposal  for  resolving  those  challenges. 

TASJC  7— PREPARE  J^  PROCESS 
EVALUATION  PLAN 

There  are  multiple  challenges  to  the 
process  evaluation  of  the  Early  Head 
Start  program  that  shall  be  addressed  in 
a  process  evaluation  plan  to  accompany 
tlw  study  design  (TA^K  6)  four  months 
after  the  beginning  of  Phase  I.  (1)  In 
Level  I  sites  the  Contractor  shall 
develop  a  process  resort, 
"Characteristics  of  Eirly  Head  Start 
Programs  Report,"  which  will  be  a 
description  of  FY  '99  and  FY  '96 
programs,  using  HSFtS  data.  (2)  In  Level 


UMI 


n  sites  it  will  be  necessary  to  begin 
documenting  the  characteristics,  needs 
and  the  nature  of  services  for  both 
program  and  comparison  group  families, 
including  the  chwacteiistics  of 
programs  and  communities  fatun  the 
outset  of  Early  Head  Stut 

llie  Contractor  shall  have  overall 
respcmsibility  for  collecting  the  process 
data  required  for  this  study,  but  shall 
coordinate  with  local  researchers  and 
program  personnel.  It  is  recommended 
that  a  part-time  Conununity  Family 
Coordinator  be  employed  or 
siibcontracted  at  each  site  who  will 
coordinate  local  process  data  collection; 
maintain  a  relationship  with 
comparison  families;  dociiment  the 
service  use  and  provide  emergency 
services  for  comparison  families;  and 
track  families  who  have  moved  or  have 
left  the  program.  The  Contractor  shaU 
also  be  responsible  for  the  collection  of: 

•  A  baseline  intake  interview  for 
comparison  and  program  families  in 
Level  n  sites.  The  baseline  intake 
interview  may  be  completed  by  program 
staff  using  the  HSFIS,  before  random 
assignment  of  recruited  families. 

•  A  needs  assessment  for  comparison 
and  project  groups,  which  may  be 
gathered  by  the  program  personnel 
(program)  and  a  Community  Family 
Coordinator  (comparison)  families  using 
identical  formats,  or  utilizing  an 
alternative  format  proposed  by  the 
Contractor. 

•  Establishing  comparabiUty  of 
process  data  between  program  and 
comparison  groups,  utilizing  a  program- 
entered  HSFIS  data  and  parallel 
comparison  group  HSFIS  data  entry.  It 
is  anticipated  that  collection  of  service- 
use  and  health  data  will  be  conducted 
by  the  program  personnel  (for  program 
funilies)  and  that  a  Community  Family 

'Coordinator  will  form  a  relationship 
with  and  enter  such  data  for  comparison 
group  families,  using  a  special  module 
of  HSFIS.  However,  the  Community 
Family  Coordinator  will  interview  both 
project  and  comparison  families  for  data 
for  which  comparability  of  parallel 
entry  cannot  be  establi^ed  or  the 
Contractor  shall  propose  an  alternative 
format. 

•  Additional  data  collection 
procedures  and  a  timetable  for  process 
data  collection  from  comparison  and 
project  families. 

•  A  plan  for  developing  site-specific 
profiles  that  will  characterize  each  of 
the  FY  '95  impact  evaluation  sites.  This 
task  may  cross  reference  with  TASK  10, 
PREPARE  A  SITE  VISIT  PROTOCOL. 
Year  1  site  profiles  for  impact 
evaluation  sites  will  be  jointly  authored 
by  national  and  local  researchers  and 
local  program  personnel. 


•  An  approach  that  would  be  used  in 
drawing  up  a  cross-site  descriptive 
study  of  die  FY  '95  and  FY  '96  Early 
Head  Start  programs  utilizing  HSFIS 
data,  supplemented  by  site  profiles  from 
research  sites. 

•  Within  two  mont/is  after  the 
beginning  of  Phase  I,  the  Contractor 
shall  be  prepared  to  submit  an  OMB 
package.  See  TASK  16,  PREPARE  AN 
OMB  CLEARANCE  PACKAGE)  of 
process  data  collection  instruments  in 
the  eventuality  all  or  part  of  a  HSFIS 
evaluation  module  is  not  deemed 
comprehensive  or  desirable  for  process 
data  collection. 

•  An  approach  that  would  be  used  in 
drawing  up  a  cross-site  descriptive 
study  of  FY  95  programs  iwith  special 
emphasis  on  descrwing  the  12  research 
sites,  using  HSFIS  data  supplement  by 
site  profiles  from  research  sites. 

TASK  8— CONDUCT  A  FEASWIUTY 
STUDY  IN  3  STTES 

Within  two  months  of  the  beginning 
of  Phase  I,  the  Contractor  shall  discuss 
rationale  for  and  submit  a  protocol  for 
an  evaluation  feasibility  study  protocol 
and  within  three  months  of  Phase  I  shall 
conduct  a  feasibility  study  in  3  sites  in 
order  to  determine  if  assiunptions  about 
the  evaluation  design  are  valid.  This 
study  shall  involve  site  visits  which 
shall  have  tasks  to:  determine  the  status 
of  the  HSFIS  in  the  site;  determine 
program-use  needs  assessment; 
determine  viability  of  entering 
comparison  and  project  group  data  with 
HSFIS  software;  determine  feasibility  of 
establishing  adequate  sample  size  for 
experimental  design;  and  estimate  the 
feasibility  of  measuring  the  level  and 
quality  of  services  available  in  the 
conununity  for  referral  services.  A 
report  from  this  study  shall  be 
submitted  within  four  months  of  Phase 
I. 

TASK  9—  PREPARE  A  LOGISTICAL 
PROPOSAL  FOR  A  NATIONAL-LOCAL 
RESEARCH  CONSORTIUM 

Within  three  months  of  Phase  I,  the 
Contractor  shall  be  responsible  for 
proposing  a  consortium  logistics  plan 
which  shall  be  submitted  to  ACYF  for 
approval  the  seventh  month  after  the 
beginning  of  Phase  I,  following  review 
by  the  consortium  members.  "This  plan 
shall  include  the  logistical  approach  to 
bi-annual  consortium  meetings  in 
Washington.  DC,  to  be  attended  by  the 
Contractor,  the  Technical  Work  Group    ■ 
and  local  researchers  from  impact 
evaluation  sites;  a  discussion  of  time- 
use  divided  into  equal  day-long 
segments  in  order  to  meet  the  three 
needs  of  the  consortium  (impact  study 
planning;  local  research,  and  Techniod 


Woric  (koup  consultation);  a  discussion 
of  areas  of  tne  impact  study  for  which 
the  Contractor  will  seek  input  from  the 
local  researchers,  i.e..  site  visit 
protocols;  data  collection  instruments; 
data  collection  procedures;  workplan:  a 
disoission  of  the  areas  for  which  the 
national  Contractor,  the  Technical  Work 
Group  and  the  local  researchers  will 
need  to  woric  closely  together  as 
partners,  i.e.,  preventing  attrition, 
integrating  the  national  and  local 
res^rch  efforts,  publication  issues,  and 
data  use.  The  Contractor  is  encouraged 
in  preparing  these  discussions  to  review 
other  consortium  arrang«nents  such  as 
diat  utilized  by  LONGSCAN.  The 
Contractor  will  be  responsible  for 
logistical  expenses  associated  with  the 
consortium,  as  well  as  for  all  of  the 
expenses  of  the  Technical  Work  Group. 
Local  researchers  will  cover  their  own 
travel,  lodging,  registration  and  other 
expenses.  The  national  Contractor  shall 
also  provide  for  honoraria  and  expenses 
of  any  speakers,  if  necessary,  and 
subject  to  prior  approval  from  the  FPO. 

TASK  10—  PREPARE  A  SITE  VISIT 
PROTOCOL 

The  third  month  of  Phase  I.  the 
Contractor  shall  develop  a  draft  site  visit 
protocol  which  details  procedures  for 
site  visits.  The  purposes  of  the  site  visits 
will  be  to  review  continuous  program 
improvement  evaluation  proosdures  at 
all  FY  "95  (and  FY  '96  research  sites).  In 
impact  evaluation  sites,  additional 
purposes  will  be  to  establish  site 
profiles,  to  review  staffing  for 
Community  Family  Coordinators;  to 
establish  relationships  with  the  local 
researchers  and  to  understand  the  local 
research  projects;  to  establish  the 
procedures  for  random  assignment,  and 
to  establish  local  procedures  for  data 
collection.  The  FPO  and  other  ACYF 
representatives  will  review  the  draft 
protocol  and  return  it  within  one  week 
to  the  Contractor  who  shall  present  a 
final  protocol  to  ACYF  by  the  fourth 
month  of  Phase  I.  As  part  of  the  protocol 
development  process  by  the  third  month 
of  Phase  I  the  Contractor  shall  provide 
Ihe  FPO  with  a  draft  letter  of 
introduction  for  the  ACYF 
Commissioner  to  send  to  Early  Head 
Stari  sites  that  will  participate  in  site 
visits.  The  letter  shall  identify  the 
Contractor,  describe  the  purpose  of  the 
project,  and  inform  the  Early  Head  Stari 
programs  about  plans  for  the  site  visits 
and  specify  other  contacts,  including 
community  and  research 
representatives.  A  letter  shall  also  be 
provided  to  the  FPO  for  the  researchers 
at  the  sites,  identifying  their  roles  in  the 
site  visit  and  describing  the  purpose  of 
the  visit.  Prior  to  conducting  the  site 


visits,  the  ContractOT  shall  submit  a 
memorandum  to-the  FPO  outlining  a 
schedxUe  for  the  visits  and  an  outliue  of 
a  standardized  format  for  site  visit 
reports  that  shall  be  submitted  to  the 
FPO  within  two  weeks  after  each  visit 
Each  proposed  three-person  site  visit 
team  shall  be  comprised  of,  but  not 
limited  to,  representatives  of  the 
national  Contractor,  the  Technical  Work 
Group,  and  program  or  research  staff 
fit>m  other  sites.  ACYF  staff  may  be 
represented  as  welL 

TASK  11— CONVENE  THE 
CONSORTIUM 

Upon  selection  of  research  sites, 
within  four  months  of  Phase  I  and/or 
within  one  month  of  the  selection  of 
research  sites,  the  Contractor  shall 
convene  a  meeting  of  the  consortium  in 
Washington,  DC.  including  ACYF,  the 
national  Contractor,  local  researchers 
and  the  Technical  Work  Croup.  The 
Contractor  shall  carry  out  the  logistical 
plan  as  proposed  previously,  dividing 
the  consortium  time  into  thirds  for 
addressing  needs  of  the  cross-site 
impact  evaluation,  local  research 
development  and  advise  for  both  from 
the  Technical  Work  Group.  At  the  initial 
consortium  meeting,  the  Contractor 
shall  provide  opportunities  for 
identification  of  each  of  the  local 
research  sites'  research  purposes; 
discuss  the  logistical  plan  with  the 
consortium;  establish  committees  as 
identified  by  the  logistical  plan; 
establish  a  work  plan;  establish  any 
subcommittees;  discuss  issues  for 
inunediate  and  future  data  collection; 
review  process  data  to  be  collected  by 
HSFIS  and  otherwise;  review  sample 
selection  procedures;  review  the 
preliminary  site  visit  protocol;  and 
name  site  visit  teams.  The  national 
Contractor  shall  conununicate  about  this 
meeting  with  ACYF  for  a  potential  joint 
meeting  with  program  staff.  The 
national  Contractor  is  responsible  for  all 
costs  associated  with  consortium 
meetings,  including  hotel,  break  out 
rooms,  expenses  of  Technical  Work 
Group,  except  for  the  direct  expenses  of 
the  local  researchers  and  federal  staff. 

TASK  12— CONDUCT  SFTE  VISITS  TO 
ALL  FY  '95  EARLY  HEAD  START 
IMPACT  EVALUATION  SFFES 

From  the  fifth  t/iroug/i  seventh  month 
of  Phase  I  and/or  within  two  months  of 
the  selection  of  research  sites,  the 
Contractor  shall  begin  site  visits  as 
specified  in  the  Site  Visit  Protocol.  A 
draft  report  and  sample  site  profiles 
shall  be  submitted  to  die  FPO  by  die 
sixth  month  of  Phase  I.  Site  visit  reports 
and  profiles  on  every  Early  Head  Start 
site  evaluaUon  site  shall  be  submitted  to 


ACYF  by  the  seventh  month  of  Phase  L 
For  pUuming  purposes,  the  Contractor 


[  allow  for  site  visits  of  2  days  in 
length  for  each  site  (with  the  actual 
length  of  the  visits  varying  somewhat  as 
a  function  of  the  size  and  complexity  of 
the  program,  as  well  as  the  intended 
tasks  to  be  accomplished.)  All  expenses 
from  the  site  visits  shall  be  handled 
through  the  national  contract 

TASK  13— PREPARE  A  FINAL  DESIGN 

It  is  anticipated  that  information 
provided  by  the  Early  Head  Start  site 
visits,  by  the  interactions  with  the  local 
researchers  and  by  the  meetings  with 
the  consortium,  Technical  Work  Group 
and  the  FPO  will  call  for  changes  and 
clarifications  in  the  evaluation  design 
and  implementation  plan.  Based  on  this 
information  the  Contractor  shall  prepare 
a  draft  revised  technical  evaluation 
design  and  analysis  report  by  the 
seventh  month  of  Phase  I  and  final  plan 
by  the  eighth  month  of  Phase  I  which 
consists  of  the  following  components: 

A.  Statement  of  Evaluation  Outcomes 

A  list  of  research  and  policy 
questions,  both  general  and  specific, 
that  the  study  shall  address.  Each 
specific  question  shall  be  logically 
connected  with  the  general  question  to 
which  it  relates,  as  well  as  being 
organized  according  to  the  overall 
conceptual  model  of  the  study. 

For  each  specific  question  the 
theoretical  hypothesis,  required  data 
elements  and  data  source(s)  shall  be 
identified. 

For  each  specific  question,  a 
discussion  of  any  measurement  issues 
for  obtaining  realistic  and  valid 
outcomes  and  the  approach  to  resolving 
thote  measurement  issues  shall  be 
included. 

B.  Revised  Study  Design  (See  TASK  •) 

C.  Revised  Process  Data  Collection  Plan 
(See  TASK  7) 

TASK  14—ESTABUSHA  PROTOCOL 
FOR  ALL  DATA  COLLECTION 
INSTRUMENTS 

By  the  ninth  month  following  the 
award  of  this  contract,  the  Contractor 
shall 'submit  to  the  FPO  a  complete  draft 
protocol  for  data  collection  instruments 
for  studies  for  Phase  II  of  the  evaluation 
and  a  proposed  protocol  for  data 
collection  instruments  for  Phases  m-V 
of  this  study.  It  is  expected  that  the 
Contractor  will  seek  input  from  local 
researchers  through  the  consortium  but 
that  final  responsibility  for  this  protocol 
rests  with  the  Contractor.  This  protocol 
will  have  multiple  sets  of  data 
collection  instruments  (or  interview 
guides).  The  first  set  includes 
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infltnunents  to  assess  quality  in  site 
program  activities  an^  the  second  set 
will  include,  instruments  to  measure  the 
programs'  impact  on  children,  bmilies, 
cranmunities  and  staff.  A  third  set  will 
include  instruments  to  determine  the 
variations  in  programs  and  may  overlap 
with  other  sets.  It  is  anticipated  that 
information  shall  be  gatbued  through 
interviews  with  parents  and  staff  as  well 
as  through  observatioii  of  children, 
parents,  home  eixvirofments.  and  staff. 

The  Contractor's  aimroach  to 
measurement,  includmg  discussion  of 
measurement  issues,  fat  the  several 
studies  of  this  evaluation  shall  be 
presented.  The  Contractor  shall  identify 
strategies  for  searrhing  for  meesurement 
instnunents.  for  includins  measurement 
instruments  utilized  ifi  related  studies 
of  in&nt/toddler  dev^opment  ot  £unily 
services;  and  for  i^oti  testing  the  data 
collection  instruments.  It  is  anticipated 
that  community-level  outcomes  may 
involve  the  development  of  new  data 
collection  instruments.  It  is  possible 
that  some  of  the  quaUty,  variations  or 
policy-related  data  may  be  collected  by 
the  national  Contractor  using  cross-site 
survey  methods  or  quatitative 
assessments. 

The  instruments  selected  or 
developed  shall  be  clearly  linked  to  the 
conceptual  design  of  tie  study,  services 
delivered  and  expected  outcomes.  The 
set  of  instruments  for  the  quality  study 
shall  generate  information  in  critical 
areas  such  as: 

•  Child-relationships  with  caregivers. 

•  Child  and  parent  {continuity  in 
relationship  with  program  pro^ders. 

•  Parent  perceptions  of ,  expectations 
of.  and  satisfaction  with  the  |m>aram. 

•  Staff  perceptions  of  the  quality  of 
their  program. 

•  Parent  relationships  with  case 
matiagers  and  other  klfy  Staff. 

•  Goodness  of  fit  between  parent/ 
child  needs  and  aervites  delivered. 

•  Availability,  access  and  quality  of 
services  in  the  conmianity. 

•  AvaiU)ility,  aooees  and  quality  of 
parent  education  actifities. 

•  Quality  of  hmne  visitation. 

•  Perceptions  of  the  program  by 
community  members^ 

•  Child  care  envinmment 

The  studies  of  impact  shaU  generate 
infonnation  in  critical  areas  not 
contained  in  the  HSFtS  or  gathered  as 
process  data  and  inclfding: 

•  Child  developmelit 

•  Child  security  of  attachment. 

•  Child  risk  and  regency  factors. 

•  Home  environms^L 

•  Child  care  envirolmients. 

•  Parent-child  relaionships. 

•  Other  caregiver-cliild  relationships. 

•  Parenting  attitudes. 
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•  Parent  knowledge  of  child 
development. 

•  Parent  attitudes  about  giiidance. 

•  Support  for  parmting. 

•  Perceptions  of  omflict  and/or 
violence  in  the  neighboihood. 

•  Perception  of  parent  involvement 
activities. 

•  Community  collaboration. 

•  Commimity  development  of 
services. 

•  Staff  professional  development. 

•  Staff-children/fiamilv  relationships. 

•  Sibling  health  and  development. 
For  each  of  the  proposed  data 

collection  instruments,  the  Contractor 
shall  attach  an  analysis  of  the 
instruments  with  regard  to  any  prior  use 
in  other  studies  of  a  similar  nature,  their 
psychometric  properties  and  their 
acceptance  by  experts  in  the  field  as 
appropriate  measures.  The  Contractor 
shall  attach  the  results  fiom  pilot 
studies  of  each  of  the  instruments  in  the 
final  protocol.  The  Contractor  shall 
prepare  complete  protocols  of  all 
instruments,  and  a  training  plan  for  all 
data  collecton.  The  Contractu  shall 
revise  the  instruments  plan  based  on 
input  from  the  FPO  and  the  consortium, 
including  the  Technical  Work  Group, 
and  shall  submit  final  data  collection 
instruments  to  the  FPO  bu  approval  by 
the  end  of  the  tentA  month  of  Phase  I. 

TASK  15— SUBMIT  A  DATA 
COLLECTION  AND  ANALYSIS  PLAN 

The  Contractor  shall  prepare  a  data 
collection  and  analysis  plan  that  links 
each  study  question  to  Uie  data 
collection  instruments,  proposed 
respondents/data  sources  and  study 
methods  and  the  final  design  and 
sampling  plan  (TASK  11).  The 
Contractor  shaU  provide  a  graphic  that 
displays  this  information. 

The  national  Contractor  shall  be 
responsible  for  aU  the  costs  of  data 
collection  for  all  (rf  the  national  studies 
as  described  in  this  document, 
including  the  cost  of  compensating 
families  for  interviews.  Local 
researchers  will  also  be  «icouraged  to 
generate  additional  material  resources 
for  families.  Impact  data  collection  may 
be,  and  it  is  anticipated  in  most  cases, 
will  be,  subcontracted  to  the  local 
researcher,  in  response  to  the 
Contractor's  call  for  an  application 
containing  data  collection  plan  and 
qualifications  of  staff.  The  local 
researcher  shall  have  first 
subcontracting  opportunity  at  the  first 
collection  period.  However,  if,  after  that, 
due  to  a  \aik  of  quality  or  timeliness  in 
previous  data  collection;  or  the  local 
researcher  does  not  want  to  subcontract; 
or  there  is  no  local  reseercher  at  the  site, 
the  national  Contractor  may  subcontract 


with  other  qualified  researchen  for  local 
data  coUection.  Subcontracts  shall  be 
naavted  on  an  annual  basis. 

Tbe  Contractor  shall  develop  an 
overall  data  collection  plan  which 
clearly  outlines  timeliiiiBS  for  all 
proposed  data  collection  activities, 
including  a  theoretically-based 
justification  for  each  proposed  data 
collection  activity.  The  data  collection 
plan  shall  include: 

•  A  discussion  of  issues  around  the 
timing  of  data  collection  and  a  proposed 
timetable  for  data  collection.  It  is  also 
anticipated  that  the  impact  data  shall  be 
collected  at  multiple  points  in  time,  to 
correspond  with  predetennined  targets 
around  children's  age  and  parent  and 
staff  length  of  time  in  the  program. 
Thus,  data  collection  activities 
involving  parents  and  children  may 
need  to  be  decoupled,  leading  to  the 
likelihood  that  data  collection  in  any 
one  site  may  be  relatively  continuous. 
The  Contractor  shall  discuss  a  preferred 
approach  to  this  issue; 

•  Procedures  for  contacting  and 
traddna  families  over  time; 

•  A  discussion  of  recommended 
procedures  for  the  follow-up  of 
incomplete  data; 

•  Theoretical  justification, 
procedures  and  timelines  for  assessment 
strategies  proposed  by  the  Contractor  in 
additional  areas  not  already  mentioned 
in  the  presentation  related  to  data 
collection  of  the  pnwram  process; 

•  Theoretical  jiistmcation. 
procedures  and  timelines  for  assessment 
strategies  proposed  by  the  Contractor 
related  to  data  collection  of  child, 
family,  community  or  staff  outcomes; 

•  Ineoretical  justification, 
procediues  and  timelines  for  conducting 
observations  and  other  data  collection 
focused  on  program  quality  or 
variations; 

•  A  discussion  of  a  quality  control 
component  which  addresses  the  training 
of  data  coUection  staff  at  the  local  Early 
Head  Start  program  sites,  continuity  of 
data  collection  staff  and  methods  for 
ascertaining  reliability  and  effsctiveness 
of  data  collectors; 

•  Procedures  for  identifying  and 
assessing  the  quality  of  existing  data,  as 
well  as  procedures  for  negotiating  with 
sites  to  access  and  utilize  existing 
sources  of  data,  particularfy  as  they 
pertain  to  community  data  for 
determining  the  representativeness  of 
the  Early  Head  Start  recruited  families; 
and 

•  Procedures  for  establishing,' 
maintaining  and  overse^ng  the 
subcontractors  cooperative  relationships 
with  the  Early  Head  Start  programs  that 
shall  maintAin  the  independence  and 
objectivity  required  for  a  third  party 


evaluation,  but  will  allow  for  the 
effective  management  of  data  collection 
activities. 

The  Contractor  shall  discuss  the  data 
analysis  challenge  (Section  I-I). 
including  a  discussion  focused  on 
determining  the  magnitude  of  effect 
across  diffuse  program  services,  and 
propose  solutions  to  these  challenges. 
The  Contractor  shall  identify  the 
specific  types  of  data  analyses  that  will 
be  employed  for  each  phase  of  data 
collection  and  for  each  data  elnnent, 
within  the  context  of  the  revised  study 
design,  including  the  unit  of  analysis, 
possible  aggregations  and  method  of 
display  in  me  final  report. 

The  draft  data  collection  and  analysis 
plan  shall  be  submitted  to  the  FPO  by 
the  end  of  the  eleventh  month  after 
contract  effective  date.  The  FPO  will 
review  this  plan  with  other  ACYF  staff 
and  submit  comments  to  the  Contractor 
within  one  week.  The  Contractor  shall 
make  the  required  corrections  and 
resubmit  the  plan  in  final  form  to  the 
FPO  by  the  end  of  twelfth  month  after 
contract  effective  date. 

TASK  16— PREPARE  AN  0MB 
CLEARANCE  PACKAGE 

The  Contractor  shall  develop  an 
Office  of  Management  and  Budget 
(C^B)  clearance  package  for  the  study, 
including  all  data  collection 
instruments  and  transmittal 
memorandum  in  accordance  with  OMB 
and  the  ACF  guidelines.  The  package 
shall  include,  but  not  be  limited  to,  the 
following: 

•  A  justification  and  introduction  to 
the  study.  This  includes  a  justification 
of  why  the  study  is  needed:  how,  by 
whom  andior  what  piirpose  the 
information  yriXl  be  used;  why  existing 
information  caimot  be  used  and  a 
summary  of  study  omiponents; 

•  Data  collection  plain.  This  includes 
both  a  description  of  and  a  justification 
for  the  study  design,  including  the 
sample  plan;  design  of  data  collection 
instruments  with  a  question  by  question 
justification;  results  of  pretesting  data 
collection  instrummts;  and  a  data 
analysis  plan; 

•  Tabulation  and  publication  plans; 

•  Consultation  with  outside  agencies; 

•  Respondent  burden  estimate; 

•  Confidentiality  statement. 

The  OMB  package  shall  be  submitted 
to  the  FPO  by  the  end  of  the  eleventh 
month  of  Phase  I.  The  FPO  will  provide 
up  to  four  sets  of  comments  to  the 
Contractor  over  a  period  of  three  weeks. 
The  Contractor  shall  then  submit  the 
final  C^ifB  package  to  the  FPO  by  the 
end  of  the  twelfth  month  of  Phase  tt. 
Tbe  Contractor  shall  allow  at  least  120 
days  for  OMB  approval. 


TASK  1 7— REVISE  THE  INHTAL  WORK 
PLAN  INCLUDED  IN  THE  PROPOSAL 

Based  on  the  progress  of  work  covered 
by  Tasks  1-16,  the  Contractor  shall 
produce  a  revised  woik  plan  for  each  of 
the  remaining  Phases  of  the  contract 
(Phases  D-V),  by  the  twelfth  month  after 
the  contract  effective  date.  Key  issues  to 
be  addressed  in  both  the  initial  and 
revised  woric  plan  shall  include: 

•  Effective  coordinaticm  of  this 
project  with  Federal  staff  and 
designated  Contractora,  including 
HSFIS  Contractor,  Training  and 
Technical  Assistance  Coordinator,  Early 
Head  Start  sites,  the  consortium  and  the 
Technical  Work  Group; 

•  Identification  of  issues  to  be 
resolved  for  data  collection  with  plans 
and  timelines  for  how  those  issues  will 
be  addressed; 

•  Identification  of  logistical  issues  in 
the  workings  of  the  consortium  and 
plans  for  addressing  these  issues.  A 
schedule  of  consortium  meetings; 

•  A  proposed  protocol  of  measures 
with  timelines  and  identification  of  data 
collectora  for  each  data  collection  point; 

•  Data  collection,  analyses  and 
reporting  plans  for  later  phases  of  this 
project; 

•  A  schedule  for  subsequent  site 
visits; 

•  Any  other  remaining  tasks. 

TASK  18— SELECT  FINAL  CRITERIA 
FOR  INCLUSION  IN  IMPACT 
EVALUATION 

The  Advisory  Committee  on  Services 
to  Families  with  Infants  and  Toddlers 
recommended  establishing  criteria  for 
Early  Head  Start  program  evaluation, 
including  the  recommendation  that  no 
Early  Head  Start  program  shall  be 
evaluated  that  is  not  fully  implemented. 
Twelve  months  after  the  beginning  of 
Phase  I,  the  Contractor,  wim  input  from 
the  Technical  Work  Group,  shall  submit 
a  draft  plan  for  determining  whether 
sites  demonstrate  viability  for  impact 
evaluation.  This  plan  shall  include 
criteria  for  defining  the  minimum 
threshold  for  program  implementation; 
^andards  for  demonstrating  whether 
comparabiUty  between  comparison  and 
project  families  was  maintained; 
adequate  power,  and  any  other  criterion 
deemed  important  to  a  valid  evaluation 
of  impact,  i.e.,  absence  of  satiiration  of 
Head  Start-like  services  in  the 
commimity.  As  criteria  for  full 
implementation,  the  review  shall 
indude  consideration  of  measures  of 
implementation  associated  with  the 
Early  Head  Perfomumce  Standards; 
Head  Start  Performance  Measures;  and 
program  quality  in  general.  This  review 
and  the  plan  shall  be  submitted  to 


ACYF.  On  approval  of  the  criteria,  site 
visit  teams  will  rate  sites,  beginning 
with  research  sites,  on  each  criterion; 
diis  rating  shall  involve  a  site  viat 
which  may  be  comUned  with  a 
previously  scheduled  site  visit  or  with 
other  planned  data  collection.  Ratings   ' 
will  be  forwarded  to  ACYF,  who  wiU 
make  the  final  determination  of  which 
sites  shall  be  induded  in  the  evaluation. 
Three  months  after  the  beginning  of 
Phase  n  or  on  a  modified  timetable  as 
proposed  by  ACYF  or  the  naticmal 
Contractor  and  approved  by  ACYF,  final 
determination  shall  be  made  by  ACYF 
regarding  which  and  how  many  sites  to 
indude  in  the  final  impact  evaluation. 
As  a  conservative  estimate,  the 
Contractor  shall  plan  to  conduct  an 
impact  evaluation  at  12  sites. 

B.  PHASES  n-V 

TASK  1 9— CONDUCT  ANNUAL  SITE 
VISITS 

Within  one  month  of  each  new  Phase, 
the  Contractor  shall  develop  a  revised 
protocol  for  annual  site  visits  to,  at  a 
minimum,  all  sites  included  in  the 
evaluation.  Protocols  for  the  site  visits 
shall  be  developed  with  input  from  the 
consortiimi,  including  the  Technical 
Work  Group,  and  be  submitted  to  ACYF 
for  final  approval  within  three  months 
of  each  new  Phase.  Site  visits  shall 
follow  the  approved  protocol  and  shall 
indude  verification  of  data  collection 
procedures;  availability  and  use  of 
program  data,  including  HSFIS  data,  for 
continuous  program  improvement; 
follow  through  on  research  plans,  and 
continued  docimientation  of  the  nattire 
of  the  program.  Written  reports  shall  be 
submitted  to  ACYF  and  the  site  within 
three  weeks  of  each  visit.  The  written 
report  shall  indude  an  updated  site 
profile,  authored  jointly  by  the 
Contractor  and  the  local  researcher, 
where  applicable.  The  Contractor  may 
be  asked  to  conduct  site  visits  to  new 
Early  Head  Start  sites  for  purposes  the 
same  as  for  FY  '95  program  sites.  The 
proposal  shall  include  a  per-site  cost  to 
cover  the  possibility  of  additional  Early 
Head  Start  program  site  visits  in 
subsequent  years. 

CALL  PHASES 

TASK  20— CONDUCT  CROSS-SFFE       * 
DATA  COLLECTION 

The  Contractor  shall  conduct  cross- 
site  dataxollection  for  the  national 
impact  studies  (for  both  the  project  and 
comparison  groups)  in  an  estimated  12 
selected  Early  Head  Start  sites,  either 
directly  providing  for  data  collection  or 
by  subcontracting  with  local  evaluatora, 
as  determined  on  an  annual  basis. 
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Upon  approval  ot  the  OMB  Qearance 
Package,  the  Contnctcff  shall  conduct 
the  appropriate  data  collectian  activities 
(outlhMd  in  the  OKCB  clearance 
package)  at  the  sele|:ted  Early  Head  Start 
programs.  The  Contractor  shall  develop 
a  plan  to  have  senior  evaluation  staff 
conduct  periodic  site  visits  diuing  data 
collection  periods  for  the  purpose  of 
monitcHing  on-site  ^valuation  staff, 
ensuring  (piality  cottrol  and 
maintaining  good  vforking  relationships 
with  local  research  and  program  staff. 
The  Contractor  shaB  develop 
procedures  for  monitoring  local  staff  to 
make  sure  they  cany  out  their 
evaluation  responsiiiihties. 

Where  appropriatb,  the  Contractor 
also  shall  consider  (be  potmitial  need 
for  the  use  of  security  guards  to 
accompany  researchers  in  cases  where 
their  safety  is  at  risk. 

As  the  data  collection  in  this  project 
has  a  longitudinal  nature,  whenever 
possible,  data  collectors  with 
demonstrated  effectiveness  shall 
maintain  continuity,  with  families;  the 
Contractor  shall  hsvie  developed 
compensatory  procedures  for 
maintaining  reliability  of  measurement. 

In  each  site,  the  Cbntractor  shall 
continue  to  design  and  implement 
methods  for  undersDanding  the  services 
provided  to  both  the  treatment  and 
comparison  groups  ind  at  the 
commimity  level.  Tke  Contractor  shall 
continue  to  build  the  profile  begim  at 
each  site  to  describe  the  general 
character  of  each  program  and  shall 
continue  to  examine!  methods  for 
documenting  the  program.  Finally,  the 
Contractor  shall  continue  to  explore 
methods  for  understanding  the 
conununities'  impacts  on  and  from 
Early  Head  Start  programs.  The 
Contractor  shall  work  closely  with 
researchers  at  local  sites  in  these  tasks. 

TASK  21— CONDUCT  A  KONIMUM  OF 
TWOMEETINGSA  YEARWrTHTHE 
CONSORTIUM 

Within  the  first  three  months 
following  the  beginqing  of  each  new 
phase,  the  Contractor  shall  convene  the 
consortium,  includiag  the  local 
researchers  and  the  Technical  Work 
Ooup,  in  Washington,  DC.,  to  conduct 
the  business  of  the  consortium 
according  to  the  consortium  workplan. 
A  minimum  of  two  consortium  meetings 
shall  be  convened  e^  year,  and  no  six 
month  period  shall  pass  without  a 
consortiiun  meeting.!  The  possiUiUty  of 
meeting  in  connecti<}n  wiUx  Early  Head 
Start  program  persoiinel  shall  be 
considered  fior  at  leait  one  of  the  two 
meetings  and  ACYF  shall  guide  the 
decision  on  whether  a  program-research 
meeting  is  advised,  there  shall  be 
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support  for  at  least  two  meetings  of  each 
of  the  consortium  subcommittees  per 
year,  as  necessary.  The  Contractor  shall 
deUver  ACYF  consortium  reports  with 
emlwdded  Technical  Work  Group 
reports  within  one  month  following 
each  consortium  meeting.  The 
Contractor  shall  be  responsible  for  all 
costs  associated  with  consortium 
meetings  (See  TASK  11),  except  for  the 
direct  costs  of  local  researchers  and  the 
federal  staff.  If  the  Contractor 
coordinates  with  program  persoimel, 
only  the  research  and  evaluation  portion 
of  the  costs  of  the  consortium  shall  be 
the  responsibility  of  the  national 
Contractor. 

TASK  22—ESTABUSH  A  PROTOCOL 
OF  ALL  MEASURES  FOR  EACH  NEW 
PHASE  OF  THE  PROJECT  AND 
PREPARE  AND  SUEMFf  NEW 
CLEARANCE  PACKAGES  FOR 
SUBMISSION  TO  THE  OFFICE  OF 
MANAGEMENT  AND  BUDGET  (OMB), 
AS  NECESSARY 

Within  the  first  three  months  of  each 
new  phase,  and  as  needed,  the 
Contractor  shall  review  the  work  plan  to 
determine  acceptability  of  the  protocol 
for  each  new  phase  of  measiirement  and 
the  need  to  obtain  OMB  clearance. 
Measures  added  shall  be  submitted  with 
input  from  the  local  researchers  and  the 
Technical  Work  Group,  to  ACYF,  pilot 
tested  and  approved  by  the  consortium 
according  to  procedures  developed  in 
the  original  protocol  before  being 
submitted  to  OMB.  Procedures  imder 
TASK  14.  TASK  15  and  TASK  16  shall 
be  adopted  for  subsequent  measures. 

TASK  23— PROVIDE  SFTES  WITH 
DATA  FILES  AND  SUMMARY 
REPORTS 

The  objective  of  continuous  program 
improvement  necessitates  the  timely 
turnaround  of  all  data.  Therefore,  it  will 
be  necessary  for  impact  data  submitted 
from  local  sites  to  the  national 
Contractor  to  be  cleaned,  entered  and 
retiuTied  on  disk  to  the  local  site  within 
three  months  of  its  submission  to  the 
national  Contractor.  The  national 
Contractor  will  need  to  develop 
procedures  for  working  with  sites  that 
do  not  maintain  quality  and  timeliness 
standards  within  the  subcontracting 
structure. 

Within  six  months  of  each  Phase,  a 
site-level  printout  for  all  impact 
evaluation  sites  shall  be  generated  with 
sites  identified  only  by  number  to 
maintain  confidentiality,  presenting  the 
data,  as  predetermined  in  the  data 
analysis  plan,  in  summary  form  for  each 
site  and  summed  or  averaged,  as 
appropriate,  across  sites.  From  these 
printouts,  sites  shall  be  able  to  compare 


their  own  results  with  those  of  other 
sites.  This  report  shall  include  HSFIS 
data.  The  national  Contractor  shall  be 
required  to  submit,  receive  and  report  to 
ACYF  a  brief  assessment  of  their  own 
activities  ii\  the  task  of  timely  data  turn 
around.  To  this  end.  initiated  by  the 
national  Contractor,  local  programs  will 
briefly  evaluate  the  Contractor's 
timeliness  and  formatting  of  rettimed 
data.  This  brief  report  shall  be  due  to 
ACYF  by  the  eleventh  month  of  each 
Phase,  and  will  be  submitted  to  the 
ACYF  together  with  printouts  of  data 
returned  to  sites. 

TASK  24— PROVIDE  FORMATS  FOR 
CONTINUOUS  PROGRAM 
IMPROVEMENT 

All  Level  I  sites  are  expected  to  utilize 
formative  evaluation  procedures  for 
continuous  program  improvement  as  a 
component  of  program  management. 
Many  Level  I  sites  will  identify  a  local 
university  or  research  institution 
partner  to  assist  them  in  completing  this 
task;  Level  n  sites  will  be  expected  to 
participate  in  continuous  program 
improvement  activities  in  admtion  to 
conducting  research.  The  national 
Contractor  shall  be  a  partner  in 
formative  evaluation  tasks  for 
continuous  program  improvement  by: 
Conducting  site  visits  to  all  12 
evaluation  sites  in  order  to  informally 
assess  site  preparedness  for  continuous 
program  improvement  and  to  provide 
on-site  guidance  for  initiating  this 
function  at  the  local  level;  developing  a 
standard  format  for  orienting 
subsequent  Early  Head  Start  sites  (FY 
'96  and  beyond)  to  continuous  program 
improvement  activities;  providing 
annual  formative  evaluation  training, 
either  directly  or  through  the  Training 
and  Technical  Assistance  Contractor,  to 
all  program  sites,  during  annual 
program  consortium  meetings  in 
Washington,  DC.  or  utiUzing  an 
alternative  format;  participating  in  bi- 
annual coordination  meetings  with  the 
Training  and  Technical  Assistance 
Contractor  to  ascertain  that  capacity  for 
this  new  management  function  develops 
in  all  sites,  and  coordinating  with  the 
HSFIS  Contractor  through  bi-annual 
meetings  to  assure  that  HSFIS  data  are 
being  utilized  for  continuous  program 
improvement.  The  Contractor  shall 
provide  a  continuous  program 
improvement  report  in  the  twelfth 
month  of  each  Phase. 

TASK  2&— ANALYZE  THE  DATA 

The  Contractor  shall  conduct  and 
complete  analyses  of  national 
evaluation  data  on  a  timetable  jointly 
agreed  upon  by  ACYF  and  the 
Contractor,  and  based  on  the 


methodology  approved  \mder  TASK  15. 
After  preliminary  analyses  during  each 
Phase,  the  Contractor  may  revise  the 
analytical  plan  based  on  the  quaUty  and 
completeness  of  the  database  or  on 
lefimBments  of  the  conceptual 
h]npothes88.  Procedures  for  data  analysis 
shall  be  reviewed  by  the  Technical 
Woric  &oup  after  each  Phase  of  data 
collection  and  analysis. 
Recommendations  for  any  levisicms  in 
the  data  analysis  plan  shall  be 
submitted  to  the  FPO  for  review  and 
approval  In  addition,  the  Contractor 
shall  reserve  S%  of  the  budget  for 
analyses  requested  by  ACYF  or  the 
Technical  Work  (koup  for  analyses 
focused  on  poUcy  or  not  specified  in  the 
contract 

C-4    Deliverables 

a.  Literature  and  Research  Review. 
Draft  and  Final:  The  Contractor  shall 
produce  a  draft  and  final  literature 
review.  The  draft  report  shall  he 
submitted  to  the  FPO  by  November  1, 
1995.  The  FPO  shall  provide  comments 
within  two  weeks.  The  final  version  of 
the  revised  Uteratiue  review  shall  be 
submitted  to  the  FPO  by  December  1, 
1995. 

b.  Revised  Draft  Study  Design  and 
Process  Data  Plan:  The  Contractor  shall 
submit  a  revised'ktudy  design  and 
sampling  plan  and  process  data  plan  by 
January  31, 1996.  This  shall  be  an 
updated  version  of  the  design  and 
sampling  plan  submitted  in  the 
Contractor's  Best  and  Final  proposal 
and  shall  reflect  input  from  the 
Technical  Work  Group  and  ACYF.  It 
shall  be  in  draft  form.  The  process  data 
plan  shall  reflect  the  progress  of  HSFIS 
implementation  as  well. 

c.  Feasibility  Study  to  Test 
Assumptions  of  the  Design — Protocol 
and  Report:  By  November  31, 1995,  the 
Contractor  shall  submit  a  feasibility 
protocol,  updated  6t)m  the  proposal  to 
reflect  knowledge  of  sites  available  for 
the  feasibiUty  study.  This  shall  be  a 
pilot  study  of  the  sampling,  design  and 
process  evaluation  procedures 
proposed.  Woridng  with  ACYF,  program 
sites  for  this  study  will  be  selected  and 
the  Contractor  shall  report  findings  by 
January  31, 1996. 

d.  Consortium  Logistics  Plan.  Draft 
and  Final:  The  draft  and  final  Logistics 
Plan  shall  be  submitted,  respectively,  by 
December  31, 1995  and  April  30, 1996. 
This  document  shall  be  an  update  from 
procedures  submitted  with  this  contract 
and  shall  propose  operations  procedures 
that  will  guide  the  coordination  of 
consortium  logistics  for  the  cooperative 
aspects  of  this  project. 

e.  Site  Visit  Draft  and  Final  Protocols, 
Draft  and  Reports:  After  review  by  the 


Technical  Work  Ooup,  the  draft  of  the 
site  visit  protocol  shaU  be  submitted  to 
the  FPO  by  the  end  of  December  1905. 
ACYF  will  make  recommendatians,  and 
the  final  site  visit  protocol  shall  be 
submitted  to  the  FPO  for  approval  by 
January  31. 1996.  By  the  begiiuiing  of 
the  March  1996,  (the  week  after  the  first 
site  visit),  the  Contractor  shall  submit  a 
draft  site  visit  report  for  approval  by  the 
FPO.  The  draft  report  shall  include  a 
schediUe  of  events,  an  analysis  of  data 
frt>m  interviews  and  assessments,  a 
summary  of  any  additional  issues 
raised,  and  an  updated  and  e^qianded 
profile  of  the  program  and  its 
evaluation.  The  n>0  shall  provide 
feedback  to  clarify  expectations  about 
content  and  format  within  two  weeks. 
The  final  version  of  the  first  site  visit 
report  shall  be  submitted  to  the  FPO  for 
approval  by  the  end  of  the  March  1996. 
For  each  remaining  site  visit,  a  draft  of 
the  site  visit  report  shall  be  submitted 
to  the  FPO  one  week  after  the  site  visit. 
The  final  version  of  eadi  report  shall  be 
submitted  to  the  FPO  for  approval  three 
weeks  after  the  site  visit.  Tlie  report  for 
the  last  of  the  site  visits  shall  be 
submitted  no  later  then  the  end  of  April 
1996. 

f.  Study  Design,  Draft  and  Final:  The 
study  design  report  shall  be  due  April 
30, 1996,  reflecting  input  bom  the 
Technical  Work  Group,  the  consortium, 
and  from  site  visits.  TTie  FPO  shall 
review  the  design,  obtain  comments 
fitim  other  ACYF  staff,  and  provide 
comments  to  the  Contractor  within  two 
weeks.  The  Contractor  shall  then  make 
corrections  to  the  design  and  submit  a 
final  study  design  for  review  and 
approval  by  the  FPO.  The  final  study 
design  shall  be  submitted  by  May  31, 
1996. 

g.  Data  Collection  Instruments 
Protocol,  Draft  and  Final:  With  input 
fit>m  the  consortium  including  the 
Technical  Work  Group,  the  Contractor 
shall  develop,  or  select  existing  data 
collection  instruments  to  be  siibmitted 
to  the  FPO  by  the  end  of  the  Jime  1996. 
The  Contractor  shall  attach  an  analysis 
of  the  instruments  with  regard  to  any 
prior  use  in  other  studies  of  a  similar 
nature,  thdr  psychometric  properties, 
their  acceptance  by  experts  in  the  field 
as  appropriate  measures,  and  their 
performance  in  pre-tests  and  field 
testing.  TTie  FPO  shall  provide 
comments  to  the  Contractor  within  two 
weeks.  The  Contractor  shall  revise  the 
instruments  based  on  the  comments  by 
the  FPO  and  shall  submit  final  data 
collection  instruments  to  the  FPO  for 
approval  by  July  31.1996. 

1.  Data  Collection  and  Analysis  Plan, 
Draft  and  Final:  With  input  from  the 
consortium  including  the  Technical 


Work  Group,  the  Contractor  shall 
present  a  draft  data  collection  and 
analysis  plan  to  the  FPO  by  August  31. 
1096  that  shall  be  a  complete  plan  for 
the  data  coUactioii  for  this  project  and 
shall  present  a  plan  for  analysis  to 
answer  the  orlf^nal  study  questions.  The 
FPO  shall  review  this  plan,  returning  it 
to  the  Contractor  ba  revisions  and 
request  its  return  by  the  September  30. 
1006. 

j.  Revised  Wmk  Plan.  Draft  and  Final: 
A  draft  of  the  Phase  I  Revised  Woik  Plan 
shall  be  submitted  to  the  FPO  for 
approval  by  July  31, 1906.  The  FPO 
shall  provide  feedback  within  one  weeL 
The  final  version  shall  be  submitted  by 
September  30, 1996.  The  work  plan  may 
be  revised  once  the  data  collection  is 
underway  to  make  use  of  new 
inlwmation  or  strategies  which  emerge 
over  time.  Proposed  changes  shall  be 
indicated  in  the  monthly  technical 
progress  reports  and  shall  require  the 
prior  written  approval  of  the  FPO  before 
changes  are  implemented. 

k.  OMB  Clearance  Package:  The  draft 
OMB  package  shall  be  submitted  to  the 
FPO  by  August  31. 1996.  The  FPO  shall 
provide  up  to  four  separate  sets  of 
comments  to  the  Contractor  over  a 
period  of  two  weeks.  The  Contractor 
shall  then  submit  the  final  OMB 
package  to  the  FPO  for  approval  by  the 
end  of  the  September  1996.  The 
Contractor  shall  allow  at  least  120  days 
for  OMB  approval.  An  early  OMB 
package  shall  be  developed  within  the 
first  several  months  on  a  schedule  to  be 
determined  by  the  Contractor  and  FPO. 

1.  Report  of  Site  Qualifications  for 
Evaluation:  The  draft  criteria,  finalized 
criteria  and  report  of  sites'  quaUfication 
for  criteria  sh^  be  submitted  to  ACYF 
respectively,  September  30, 1996, 
November  30  and  December  31, 1996, 

m.  Phase  D-V  Site  Visit  Protocols, 
Reports:  FoUowing  the  schedule 
established  for  the  Phase  I  site  visit 
reports,  a  draft  of  the  site  visit  protocol 
shall  be  submitted  to  the  FPO  by  the 
third  month  of  each  Phase  and  a  draft 
report  shall  be  submitted  one  week  after 
the  first  site  visit.  The  final  version  of 
each  report  shall  be  submitted  to  the 
FPO  three  weelcs  after  the  site  visit 

n.  Monthly  and  Annual  Progress 
Reports:  The  Contractor  shall  provide 
brief  monthly  technical  progress  reports 
to  the  FPO  which  clearly  indicate  the 
contract  tasks  which  were  to  be 
performed  in  the  prior  month,  a 
description  of  the  progress  made  in 
completing  these  tasks,  problems 
encoimtered  or  remaining  from  the  prior 
month,  expected  approach  to  resolve 
problems  from  the  prior  month,  tasks  for 
the  cxirrent  month,  and  any  budgeting 
implications  or  significant  concerns  to 
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b«  Midi— ed  by  the  ^PO.  In  additiiw, 
Um  monthly  prognif  reports  shall 
provide  •  brief  review  M  the  status  of 
the  contract  budget  iv  the  respective 
Phaae,  wrtdi  separate  ipieaentations  (by 
teaks  and  sufalasks)  9  the  original 
amount  budgeted,  funds  eiqiended  to 
date,  funds  expended  in  the  prior 
moirth.  and  diie  remijning  balanoe  of 
iimds  in  the  cantrecl|,  "Ae^nt  hvD 
monfiUyprogrsse  reQorts  shall  contain  a 
oommunicatiaB  pknjindiich  details  how 
all  relevant  paitiM  siall  be  mdated 
regarding  project  actjvitiae.  "rais 
communication  plaq  shall  be  iqidated  as 
necessary  in  the  oKatthly  {Hogiess 
lepnt. 

At  the  end  of  each|i»oiect  yeer,  the 
Contractor  shall  pradere  an  in-depth 
annual  process  rep^.  summarizing  the 
status  of  the  evaluation  aoss  sites  and 
in  eech  site  as  well  a$  activities  of  the 
evaluation  and  the  consortium, 
accomplishments,  and  problems 
encountered  during  die  yeer.  Tliis  report 
shall  also  include  a  detailed  plan  for 
activities  in  eodi  sitq  during  the  craning 
yeer.  WiAtn  one  moath  of  submitting 
the  annual  report  fra*  approval,  the 
Contractor  sball  pnnride  an  in-depth 
briefing  on  the  progress  of  the  study  and 
initial  findings  in  Washington,  DC  for 
ACYF  staff.  Follo%viqg  those  briefing, 
after  receiving  input  frran  ACYF  staff, 
the  Contractor  may  bs  required  to 
present  a  similar  briefing  for  a 
Congressional  audience.  In  all  briefings, 
the  Contractor  may  be  required  to 
collaborate  with  loc^  leseardiers 
involved  with  Early  fiead  Start 
evaluation. 

o.  New  Data  Collection  Instruments 
Protocols  and  OMB  ^earance:  Within 
thrse  months  of  the  beginning  of  each 
new  phase  or  as  is  necessary,  the 
Contract(v  shaU  submit  a  protocol  and 
OMB  clearance  for  any  new  measures  to 
be  added  to  or  chang|9d  from  the 
originally  approved  protocols.  The  form 
of  these  deliverables  shall  be  similar  to 
form  specified  abova  for  Data  Collection 
Instruments  Protocol,  Draft  and  Final, 
and  OMB  Gearanoe  Package. 

p.  Consortium  and  Technical  Woik 
Group  Repcxts:  Witl^n  one  month  after 
each  consortium  meeting  and 
subcommittee  meetings  and  within  one 
month  of  each  Technical  Work  Group 
meeting  a  written  report  shall  be 
submitted  to  ACYF.  Xu  meetings  of 
these  bodies  shall  ba  reported  in 
separate  reports,  even  though  Technical 
Work  Group  meetings  may  be  embedded 
in  the  consortium  meetings. 

q.  CoUtUxxatjve  Contractor 
CdatUnaUon  Reports:  One  week 
following  each  meeting  with  the  HSFIS 
or  Training  and  Technical  Assistance 


Contractfv,  a  report  shall  be  submitted 
to  ACYF  and  to  the  nlevant  Contractor. 

r.  Reports  of  Data  Returned  to  Sites: 
Timeliness  and  Usefulness  of  Data 
Turnaround:  Reports  of  data  disks 
returned  to  sites,  rite  printoitfs,  and 
reports  of  assessments  of  the 
Contractor's  activities  at  local  sites  shall 
be  sulnnitted  to  ACYF  by  August  31st  of 
eadi  Phase. 

s.  Reports  cf  Activities  to  Support 
Continuous  Program  Improvement:  By 
September  30th  of  each  Phase,  a  report 
shall  be  submitted  summarizing  the 
Ccmtractor's  rob  in  Continuous  Program 
Improvement  activities  and  mogress. 

t  Fftose  fteports:  For  each  Phase,  the 
ContFactor  shall  produce  Draft  and  Final 
Report/s  that  shall  incorporate  data 
collected  and  analjrzed  around  the 
intended  purposes  and  plan  of  the 
project  These  reports  Aail  be  due  in 
draft  fonn  August  31  and  in  fiiuilform 
September  30  of  each  Phase,  or  as 
determined  between  ACYF  and  the 
Contractor.  Each  report  shall  have 
attadied  relevant  local  researchers' 
reports,  and  provide  an  overview  that 
integrates  national  and  local  findings- 
The  reports  shall  be  presented  in  the 
following  approximate  secjuence: 

"Report  oiQiaracteristics  of  Early 
Head  Start  Programs"  which  shall  be  an 
analysis  of  first  year  HSFIS  data  together 
with  site  profiles  from  impact 
evaluation  sites,  co-authored  by  local 
researchers  and  prooam  staff. 

'Tathways  to  Quality  Study"  which 
shall  be  an  analysis  of  quality  data  from 
sites  in  describing  the  various 
procedures  and  successes  of  programs 
in  attaining  program  quality.  Thoe  shall 
be  attached  local  studies  focused  on 
improving  program  quality.  The 
national  Contractor  shall  provide  an 
overview  that  integrates  findings  from 
the  national  and  local  studies. 

"Impact  Studies"  of  this  project  shall 
compare  program  to  comparison  groups 
and  also  address  the  question:  for  which 
children  and  families  were  there 
impacts  under  which  conditions?  Local 
research  studies  focused  on  this 
question  shall  be  attached  and  the 
national  Contractor  shall  provide  an 
overview  that  integrates  ladings  from 
the  national  and  local  studies. 

The  "Study  of  Program  Variations" 
shall  first  describe,  then  examine  in 
depth  the  site  profiles  in  relation  to 
impact  data  collected  to  examine  the 
questions  pertaining  to  which  children 
and  families  benefitted  under  what 
conditions  of  Early  Head  Start  program 
variations.  Local  research  reports  Uiat 
address  the  questicm  shall  be  included 
and  integrated. 

"Studfos  Directed  Towards  Specific 
Policy  Concerns,"  shall  examine 


potential  studies  nested  in  the  data  set. 
i.e.,  analyzing  across  sites  the  added 
efilBct  of  Early  Head  Start  to  child  care 
and  in  transitian  frran  welfiue  to  woric 

"Studies  of  Impact  in  a  Longitudinal 
Context"  shall  be  an  analysis  of  findings 
in  a  longitudinal  context  Local  research 
reports  that  address  the  question  of 
dumae  over. 

u.  Interim  Report:  The  Contractor 
shall  produce  an  Interim  Report  due 
September  1, 1997,  whidi  will 
summarize  findings  to  date  for  the 
study.  This  report  may  require 
intonation  with  other  studies  and 
evaluations  of  services  for  infants  and 
toddlen,  such  as  the  CCDP  evaluation. 

V.  Final  I'kAional  Report:  The 
Contractor  shall  produce  a  Final  Report 
which  provides  a  national  assessment  of 
Early  Head  Start  program 
implementation  and  program  izroacts 
across  the  programs  examined,  lliis 
report  shall  be  comprehensive  of  the 
entire  S-year  duration  of  the  project  and 
shall  include  and  integrate  findings 
from  local  studies,  but  maintaining  the 
integrity  of  the  separate  studies. 

The  Report  shall  draw  conclusions 
about  the  following  issues  (as  well  as 
other  relevant  issues  raised  during  the 
course  of  the  evalviation): 

(1)  Were  nationally-defined  Early 
Head  Start  objectives  met? 

(2)  Were  program  implementation 
objectives  realizad? 

(3)  To  what  extent  were  continuous 
improvement  objectives  realized? 

(4)  To  what  extent  and  under  what 
conditions  were  programs  able  to 
implement  Quality  services? 

(5)  What  snort-  and  long-term  impacts 
did  Early  Head  Start  programs  have  on 
children,  Camilies,  communities  and 
staff? 

(6)  For  which  children,  families, 
communities  and  staff  under  which 
conditions  was  Early  Head  Start  able  to 
realize  its  objectives?  What  else  was 
learned  about  child,  family,  community, 
staff  effects  throu^  Early  Head  Start? 

(7)  To  what  extmt  did  different 
prototypes  of  Early  Head  Start  variation 
emerge  and  what  kinds  of  outcomes 
were  associated  with  various 
prototypes? 

(8)  Wnat  was  learned  through 
analyses  of  subgroups  in  Early  Head 
Start  with  addition^  implications  for 
public  Dolicy; 

(9)  what  were  the  longitudinal  effects 
of  Early  Head  Start  under  a  variety  of 
conditions,  including  risk  and  program 
variation; 

(10)  How  did  the  study  of  Early  Head 
Start  programs  advance  the  methods  of 
program  evaluation? 

In  the  Report,  the  Contractor  shall 
discuss  how  the  contents  of  this  Report 
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relate  to  any  findings  and 
recommendations  presented  in  previous 
work  produced  under  this  contract.  The 
Contractor  also  shall  provide  a 
discussion  of  the  fincUngs  in  relation  to 
the  literature  in  the  field.  The 
discussion  of  the  literature  shall  be 
based  on  a  revised  version  of  the 
preliminary  literatiire  review.  Hiese 
revisions  shall  take  into  account  new 
woric  in  the  field  as  well  as  information 
produced  by  Contractore  under  related 
studies. 

The  Contractor  shall  submit  a  draft 
outline  of  the  final  report  to  the  FPO  by 
the  end  of  the  ninth  month  before  the 
end  of  Phase  V.  The  FPO  will  have  four 
weeks  to  review  and  approve  the 
outline.  The  outline  sh^  include  a 
framework  for  a  stand-alone  Executive 
Summary.  The  draft  final  report  based 
on  the  approved  outline  shall  be 
submitted  by  the  end  of  the  tenth  month 
before  the  end  of  Phase  V.  The  FPO 
shall  have  foiu  weeks  to  comment  on 
the  report  and  to  obtain  comments  from 
other  HHS  staff  and  the  Technical  Work 
Group  and  the  consortium.  The 
Contractor  shall  plan  to  revise  the  draft 
at  least  twice  based  on  comments  from 
the  FPO  and  other  ACYF  staff  prior  to 


submitting  the  final  report  to  the  FPO 
for  approval.  The  Contractor  shall  make 
a  presentation  to  Federal  staff /our 
weeks  after  submission  of  the  draft  final 
report.  Issues  raised  in  response  to  the 
presentetion  shall  be  considered  in 
preparing  the  final  version  of  the  report. 
The  ^lal  report  and  a  camera  ready 
copy  of  the  final  report  shall  be 
submitted  to  the  FPO  for  approval  by 
the  end  of  the  60th  month  after  contract 
effective  date.  The  final  report  shall 
include  a  stand-alone  Executive 
Summary  which  must  not  exceed  fifteen 
pages  in  length.  A  copy  of  the  Report  of 
Evaluation  Outcomes  and  of  the 
Executive  Summary  shall  be  submitted 
on  IBM  PC  compatible  3.5  inch  1.4 
megabyte  DS/HD  diskettes  in 
WordPerfect  5.1.  In  order  to 
accommodate  a  publishing  plan,  the 
Contractor  shall  submit  line  item  quotes 
reflecting  the  exact  costs  of  researdi, 
writing,  editing  and  copy  preparation 
associated  with  thexopies  of  the  Final 
National  Report  and  the  Executive 
Summary  (including  one  unbound 
camera-ready  copy  of  each  report). 

w.  Data  Files:  Toe  Contractor  shall 
produce  a  public  use  data  diskette  for  an 
IBM  PC  Compatible  3.5  inch  1.4  MB  DS/     Appendix  B-2 


HD  diskette  at  the  canclusi(«  of  each 
Phase  and  at  the  end  of  the  project  for 
purposes  of  data  archiving. 
Documentation  shall  include  file  and 
record  layout,  date  dictionary  including 
coding  keys,  a  dump  of  the  &st  and  last 
20  records  of  the  date  set  and  a 
summary  of  the  processing  including 
edit  conditions  and  software  used  fat 
analysis.  The  file  shall  contain  no 
personal  identifiers  or  confidential 
information. 

It  is  the  intent  of  ACYF  that  date 
should  be  publicly  available  for 
secondary  analysis  and  publication  of 
resulte  as  soon  as  possible  following  the 
completion  of  the  contract.  Prior  to  the 
end  of  the  five  year  project,  however, 
approval  of  the  FPO  and  consideration 
by  the  consortium  shall  be  required  for 
pubhcations,  presentetions  or  other  uses 
of  the  date  that  are  based  on  that 
national  evaluation,  at  either  a  national 
or  local  level.  Data  tapes  may  be 
released  for  analyses  by  phases  with 
first  priority  for  a  six-month  period  of 
time  going  to  the  Technical  Work  Group 
and  researchers  involved  with  the 
project. 


Table  1  .—Components  of  Proposed  Child  and  Family  Assessments 


Direct  CNId  Assessments: 

Cognitive  and  Language  Development 

Baytey  Scales  of  Infant  Development  

Expressive  Language „ 

Receptive  Language ~.» 

Social  Competence: 

Baytey  Betiavtoral  Rating  Scale  .„ 

Emotional  and  Self  Regulation: 

Baytey  Behavioral  Rating  Scale 

Maternal  Interview: 

Parenting  and  the  Home  Environment"  .'. „ 

So0al  Support  Networtcs  for  Families*'  

Child's  Sodal  and  Enwtional  Outcomes^  

Chikf  s  Language  Development  (MacArthur  Communicative  Development) 

Quality  of  Parent-Caregiver  Relationship 

Home  and  Family  Ot)8ervations: 

Home  Ot>servation  for  Measurement  of  the 

Attachment  Q-Sort  (Mother-Child) « _„ 

Videotaping— Mother-Child  TasJtt 


Assessment  point  (child's  age) 


14  months       24  months       36  months 


'    X 


X 
X 
X 
X 
X 

X 
X 


X  X 

...; X 

X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  - 

X  X 

X  X 

X  X 

X  


•Proposed  measures  include  Concepts  of  Development  Questionnaire,  Knowtedge  of  Infant  Development  Inventory,  Aggravation  Related  to 
Parenting  Scale,  Parent  Attitude  toward  Child  Expressiveness  Scale,  Parent  Attributions  Test,  Home  Observation  for  Measurement  of  the  Envi- 
ronment. Family  Functioning  Style,  and  Family  Environment  Rating  Scale. 

■>  Proposed  measures  include  Social  Support  Scale  and  Famity  Social  Network  Scale. 

<:  Proposed  measures  include  Infant  Cfiaracteristics  Questionnaire,  Adaptive  Social  Behavior  Inventory,  and  a  behavioral  problem  cheddisL 

TABLE  2.— COMPONENTS  OF  PROPOSED  PARENT  SERVICES  INTERVIEWS 


Parent  interviews 

Timing  (monltis  since  ervolment) 

Baseline 

6 

12 

18 

24 

36 

Service  Needs  and  Use -~ 

X 

X 
X 

X 
X 
X 
X 

X 
X 

X 
X 
X 
X 

X 

FamUy  Health  Outcomee -.^ ^ 

X 
X 

Progress  Toward  Economic  SeK-Suffidency ; ~. 

.»••••» •«•>•> 

X 

UMI 
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dJ 

rent  interviews 

Timing  (months  since  enrollment) 

P| 

Baseline 

6 

12 

16 

24 

36 

Piceoiiona  of  Conwn  rtiv -.".. 

X 
X 

X 
X 

X 

X 

•     X 

x" 

X 

X 
X 
X 

X 

Chid  Health  and  Phy^  Devetopment  Ouloomes 

Benefits  to  Slbling»-«toaWi -.. 

X 
X 

Table  3.— Components  of  Proposed  Child  Care  Quauty  Assessments 


Assessment  point  (child's  age) 

14  months 

36  months 

Obeervalion  of  Child  Care  Settina  and  Provider-Child  Interactions* 

X 
X 
X 

X 
X 
X 

'-•X'-^ 

Provider  Survey — » _ 

AHachment  Q-Sort  (Caregiver-Chfld) > — „... 

X 
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OCPARTMENT  OF  HEALTH  AND  HUMAN  SCflVICES 

PROTECTION  OF  HUMAN  SUBJECTS 
ASSURANCE/CERTIFICATION/DECLARATION 

a  ORIGINAL        □  FOLLOWUP       □  REVISION 


D  GRANT       D  CONTRACT       G   FELUMV    D  OTHER 

a  NEW  G  RENEWAL         G  CONTINUATION 

AFPUCATION  IDENTIFICATION  NUMBER  IMkttomml 


•Proposed  measures  include  Infant-Toddtor  Environment  Rating  Scale.  Family  Day  Care  Rating  Scale,  Early  ChHdhood  Environment  Rating 
Scale,  Adult  tnvolvemenl  Scale,  and  Amett  Scale  of  Provider  Sensitivity. 


STA  TEMEST  OF  POLICY:  Stfepurdmg  theri^ttutd  wtlftn  of  sub/eea  at  rttk  m  actf  Wifei  tuppened  under  grmtt  and  eomtnea  from  DHVS  b 
primarily  the  netpoiaibility  of  the  institution  hA/(A  reeeivet  or  it  accountable  to  DHHS  for  the  fundi  avmrded  for  the  tupport  of  dte  aetMty.  tn 
order  to  provide  for  the  adequate  discharge  of  Ms  institutional  responsibility,  it  is  the  policy  of  DHHS  that  no  aciirity  intolring  htmmn  subfeat  to 
be  supported  by  DHHS  pants  or  contracts  shall  be  undertaken  unlets  the  Institutional  Heiiew  Board  has  reviewed  and  approved  tueh  aetMty .  and 
the  institution  has  submitted  to  DHHS  a  certification  of  tueh  review  and  approval,  in  aecor^nce  with  the  requiremena  ofhAUc  Law  93-^49.  as 
impUmenied  by  Part  46  of  Title  45  of  the  Code  of  Federal  Reptlationt.  at  amended.  (45  CFR  46).  AdminlstratioH  of  the  DHHS  policy  and  lijuU 
tionisthe  responsibility  of  the  Office  for  ^taction  from  Reuareh  Risks.  National  Institutes  of  Health.  Bethetda,  MD  20305. 


1.  TITLE  OF  PROPOSAL  OR  ACTIVITY 


2.  PRINCIPAL  INVESTIGATOR/ACTIVITY  DIRECTOR/FELLOW 


UMI 


3.  DECLARATION  THAT  HUMAN  SUBJECTS  EITHER  WOULD  OR  WOULD  NOT  BE  INVOLVED 

G    A.   NO  INDIVIDUALS  WHO  MIGHT  BE  CONSIDERED  HUMAN  SUBJECTS.  INCLUDING  THOSE  FROM  WHOM  ORGANS,  TISSUES, 
FLUIDS.  OR  OTHER  MATERIALS  WOULD  BE  DERIVED,  OR  WHO  COULD  BE  IDENTIFIED  BV  PERSONAL  DATA.  WOULD  BE 
INVOLVED  IN  THE  PROPOSED  ACTIVITY.  (IF  NO  HUMAN  SUBJECTS  WOULD  BE  INVOLVEft  CHECK  THIS  BOX  AND  PRO- 
CEED TO  ITEM  7.  PROPOSALS  DETERMINED  BV  THE  AGENCY  TO  INVOLVE  HUMAN  SUBJECTS  WILL  BE  RETURNED.) 

G    B.    HUMAN  SUBJECTS  WOULD  BE  INVOLVED  IN  THE  PROPOSED  ACTIvrrV  AS  EITHER:  G  NONE  OP  THE  FOLJjOWING   OR 
INCLUDING:  □  MINORS.  Q  FETUSES.  Q  ABORTUSES.  Q  PREGNANT  WOMEN.  □  PRISONERS.  Q  MENTALLY 
RETARDED.  □  MENTALLY  DISABLED.  UNDER  SECTION  6.  COOPERATING  INSTITUTIONS.  ON  REVERSE  OF  THIS  FORM. 
GIVE  NAME  OF  INSTITUTION  AND  NAME  AND  ADDRESS  OF  OFFICIAL(S)  AUTHORIZING  ACCESS  TO  ANY  SUBJECTS  IN 
FACILITIES  NOT  UNDER  DIRECT  CONTROL  OF  THE  APPLICANT  OR  OFFERING  INSTITUTION. 


4.  DECLARATION  OF  ASSURANCE  STATUS/CERTIFICATION  OF  REVIEW 


G   A.  THIS  INSTITUTION  HAS  NOT  PREVIOUSLY  FILED  AN  ASSURANCE  AND  ASSURANCE  IMPIXMENTING  PROCEDURES  FOR 
THE  PROTECTION  OF  HUMAN  SUBJECTS  WITH  THE  DHHS  THAT  APPUES  TO  THIS  APPUCATION  OR  ACTIVITY.  ASSUR- 
ANCE IS  HEREBY  GIVEN  THAT  THIS  INSTITUTION  WILL  COMPLY  WITH  REQUIREMENTS  OF  DHHS  Ktu^ttom  4S  CTtt  4*. 
THAT  IT  HAS  ESTABLISHED  AN  INSTITUTIONAL  REVIEW  BOARD  FOR  THE  PROTECTION  OF  HUMAN  SUBJECTS  AND. 
WHEN  REQUESTED.  WILL  SUBMIT  TO  DHHS  DOCUMENTATION  AND  CERTIFICATION  OF  SUCH  REVIEWS  AND  PROCE- 
DURES AS  MAY  BE  REQUIRED  FOR  IMPLEMENTATION  OF  THIS  ASSURANCE  FOR  THE  PROPOSED  PROJECT  OR  ACTIVITY. 


B.    THIS  INSTITUTION  HAS  AN  APPROVED  GENERAL  ASSURANCE  (DHHS  ASSURANCE  NUMBER  , 


)  OR  AN  AC- 
TIVE SPECIAL  ASSURANCE  FOR  THIS  ONGOING  ACTIVITY,  ON  FILE  WITH  DHHS.  THE  SIGNER  CERTIFIES  THAT  ALL 
ACTIVITIES  IN  THIS  APPLICATION  PROPOSING  TO  INVOLVE  HUMAN  SUBJECTS  HAVE  BEEN  REVIEWED  AND  APPROVED 

BY  THIS  INSTITUTION'S  INSTITUTIONAL  REVIEW  BOARD  IN  A  CONVENED  MEETING  ON  THE  DATE  OF IN 

ACCORDANCE  WITH  THE  REQUIREMENTS  OF  THE  Code  of  Ptdernl  RttulaUem  on  Protoetton  of  Htm 


G 


I  ButtteU  <4S  cm  4th 
THIS  CERTIFICATION  INCLUDES.  WHEN  APPLICABLE.  REQUIREMENTS  FOR  CERTIFYING  FDA  STATUS  FOR  EACH  IN- 
VESTIGATIONAL  NEW  DRUG  TO  BE  USED  (SEE  REVERSE  SIDE  OF  THIS  FORM). 

r»»g  INSTITUTIONAL  REVIEW  BOARD  HAS  DETERMINED,  AND  THE  INSTITUTIONAL  OFFICIAL  SIGNING  BELOW  CONCURS  THAT: 

EITHER  D  HUMAN  SUBJECTS  WILL  NOT  BE  AT  RISK:  OR  Q  HUMAN  SUBJECTS  WILL  BE  AT  RISK. 


J.  AND  6.  SEE  REVERSE  SIDE 


7.  NAME  AND  ADDRESS  OF  INSTITUTION 


8.  TITLE  OF  INSTITUTIONAL  OFFICIAL 


SIGNATURE  OF  INSTITUTIONAL  OFFICIAL 


TELEPHONE  NUMBER 


DATE 


HHS-S96  (R«v.  S-tO) 

ENCLOSE  THIS  FORM  WITH  THEFROPOS/H  OR  RETURN  IT  TO  REQUESTING  AGENCY. 


66302 
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INVESTIGATIONAL  NEW  DRUGS  -  ADDITIONAL  CERTIFrCATION  REQUIREMENT 

St'CnON  46^  7  OF  TtTLE  45  OF  THE  Code  of  Fedenl  Regulations  luies.  "Where  an  orgamution  it  reqtt^td  to  pnpre  or  to  wdinfr  «  ctr^ 
tification . . .  M  the  propomi  involvej  an  investigational  new  drug  within  the  meaning  of  The  Food,  Drug,  md  Qumatic  Act,  the  Aug  shaU 
be  identified  ki  the  certification  together  with  a  statement  that  the  30-day  delay  required  by  21  CFR  130.3(a)(2)  has  ekfotd  and  the  Food  and 
Drug  Administration  Itat  not.  prior  to  expiration  of  such  30-day  interval,  requested  that  the  sponsor  continue  to  withhold  or  to  restrict  use  of 
the  drug  in  himvn  sub/ects:  or  that  the  Food  and  Drug  Administration  has  waived  the  30-day  delay  requirement:  profided,  howerer,  that  m 
those  cases  in  which  the  30-day  delay  interval  has  neither  expired  nor  been  waived,  a  statement  shall  be  forwarded  to  DHHS  upon  such  expira- 
tion or  upon  Keceipt  of  a  waiver.  No  certification  shall  be  considered  acceptable  until  such  statement  has  been  reeeised. " 

INVESTIGAtlONALNBW  DRUG  CERTIFICATION  ' 

TO  CERTIFvl  COMPLIANCE  WITH  FDA  REQUIREMENTS  FOR  PROPOSED  USE  OF  INVESTIGATIONAL  NEW  DRUOS  IN  ADDITION  TO 
CERTIFICAlllON  OF  INSTITUTIONAL  REVIEW  BOARD  APPROVAU  THE  FOLLOWING  REPORT  FORMAT  SHOULD  BE  USED  FOR 
EACH  INO:  (JKTTACH  ADDITIONAL  INO  CERTIFICATIONS  AS  NECESSARY). 


APPUCATION  FOR 
FEDERAL  ASSISTANCE 


-  INO  FORMS  FILED:  Q  FDA  1S71,  □  FDA  1»72.  Q   FDA  1573 


—  NA  ME  OF  INO  AND  SPONSOR 


—  DATE 


-  OF  1(M>AY  EXPIRATION  OR  FDA  WAIVER 
<FllTURE  DATE  REQUIRES  FOLLOWUP  REPORT  TO  AGENCY) 


—  FDk  RESTRICTION. 


-  SIGNATURE  OF  INVESTIGATOR. 


. DATE . 


6.  C00PERATIM3  INSTITUTIONS    ADDITIONAL  REPORTING  REQUIREMENT 


til6l 


SECTION  46J16  OF  TITLE  4S  OF  THE  Code  of  Federal  JtefMJatioiu  IMPOSES  SPECIAL  REQUIREMENTS  ON  THE  CONDUCT  OF  STUDIES 
OR  ACTIVITIES  IN  WHICH  THE  GRANTEE  OR  PRIME  CONTRACTOR  OBTAINS  ACCESS  TO  ALL  OR  SOME  OF  THE  SUBJECTS 
THROUGH  COOPERATING  INSTITUTIONS  NOT  UNDER  ITS  CONTROL.  IN  ORDER  THAT  THE  DHHS  BE  FULLY  INFORMED,  THE 
FOLLOWINQ  REPORT  IS  REQUESTED  WHEN  APPLICABLE. 

USE  FOLLOWING  REPORT  FORMAT  FOR  EACH  INSTITUTION  OTHER  THAN  GRANTEE  OR  CONTRACTING  INSTITUTION  WITH 
RESPONSIBILITY  FOR  HUMAN  SUBJECTS  PARTICIPATING  IN  THIS  ACTIVITY:   (ATTACH  ADDITIONAL  REPORT  SHEETS  AS 
NECESSARYf. 

INSTITUTIONAL  AUTHORIZATION  FOR  ACCESS  TO  SUBJECTS 


—  SU  MCt%:   STATUS  (WARDS,  RESIDENTS.  EMPLOYEES,  PATIENTS.  ETC.) 


NUMBER 


NA  ME  OF  OFFICIAL  (PLEASE  PRINT)  . 


TIILE 


NAME  AND  ADDRESS  OF 
COOPERATING  INSTITUTION 


—  OFI'ICIAL  SIGNATURE 


HHS>S««  (RM.  MO)  Vack) 


AGE  RANGE . 


.TELEPHONE. 


1.    1VN0FI 


a 

a 


t.-«MI| 


IBVtTAn 


4.BMII 


t.  amuctan 


(grm  eH).  eeumr,  mm.  and  op  eodo^ 


n 


1.  TVM  OF  APPUCAIIONt 


a  Oif Awwd         c 


H.  CMALOBOF 

tmmr — 

TTTIE: 


UM 


NwM  and  Miwiiaw  iMRbar  et  Vw 


«••< 


It. 


nai  OF  APPUCAMTt  PNOJBCr. 


tmma.  MCI: 


n. 


SIM  Dm 


.OmWCTSOP: 


i*.nTMAnD 


dLOCM 


*0«iar 


»  TOTAL 


It.  •  APPUCAtKM  tUBJBCT  TO  MVWW  tV  STATE  mCUnvC  OMOI  t  tin 

a.       YES  THIS  PREAPPUCATIOMAPnXATION  WAS  MADE  AVAUkBLE  TO  THE 
STATE  EXECUTIVE  ORDER  12372  PROCESS  fJOR  REVCW  ON 


0A1E_ 


b       NO  Q   PROGRAM  «  NOT  COWERSBVE-O.  12372 

Q   OR  PROGRAM  HAS  NOT  8EB<  SELECTED  8V  STATE  FOR  REVCW 


tr.  ■TMBAPPUeANTI 

□  Tat      ■  Ttt.* 


Q  Nt 


ICTOTMBOTOFHV 
MnMONIinSVTMl 


«  MUBP.  Ml  BATA  M  TMn  APPUCAnOMPMAPPUCATIOH  Mt  TNUI  M« 
OOVBRNMO  aoev  OF  THB  APPUCAMT  AMB  IMi  APPUCAMT  «MU  eOMPlV  WITN  TNi  AHi 


ooeuMCNT  MM  Mw  eui* 
»  TM  AsasriMCi  a  AWMwce 


t.  Typad  Ntmt  Ol  AuOiORltd 


b  Titlt 


^•MOUt  EdMona  Not  UMHt 
BHJJNQ  CODE  41M-01-C 


e  T« 


t  DaitS«nad 


Authorized  for  Local  Reproduction 


SiMidvd  Form  424  (REV  448) 
PiMchbad  by  0MB  CiiculBr  A-i(» 
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This  ia  a  standard  fonn  used  by  applicants 
as  a  required  faceshfet  for  preapplicatioiu 
and  applications  sukmitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  qertification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  thair  process,  have  bean 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry        I 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  af  plicable)  and  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
imdertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employee  Identification  Nxunber 
(EIN)  as  assigned  by)  the  Internal  Revenue 
Service. 


7.  Enter  the  appropriate  letter  in  the  space 
I»t>vided. 

8.  Check  appropriate  box  and  enter 
appropriate  letterfs)  in  the  space(s)  prbvided: 
— ^"New"  means  a  new  assistance  award. 
.—"Continuation"  means  an  extension  for  an 

additional  funding/budget  period  for  a 
project  with  a  projected  cranpletion  date. 
— "Revision"  meaiu  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  E>omestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  siunmary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
a%cted  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  a^cted  by  the 
program  or  project 


15.  Amount  requested  or  to  be  contributed 
during  the  first  fimding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16^Applicants  should  ccmtact  the  State 
Single  Point  of  Contact  (SPCX:)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  FederaTagencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

MLLMQ  OOOE  41M-01-P 
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Inttmctioiis  for  dw  SF-424A 
General  Insbvctions 

This  fonn  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  hmctions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  bud^ts  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,B,C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Colimms  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  fimction  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  fonction  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-^,  Columns  (c)  Through  (g.) 

For  new  applications,  leave  Column  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Colunons  (c)  and  (d)  the 
estimated  amoimts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instnictionr  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  colimms  (e)  and  (f)  the  amounts  of  funds 


needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Column  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Column  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
ainoimt  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  miniu,  as 
apiMvpriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amoimt(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Column  (e)  and  (f). 

Line  5-^how  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  colunm  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  colimm. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amoimt  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Coluimn  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amoimt  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-{4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — ^Enter  the  estimated  amount  of 
income,  if  any,  ex{>ected  to  be  generated  from 
this  project  Do  not  add  or  subtract  this 
amount  fit>m  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Secton  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — ^Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— ^nter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Coliunn  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),and(d). 

Line  12 — ^Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  S, 
Coliunn  (f).  Section  A. 

Sflcton  D.  Forecast^  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  bom  the  grantor  agency  during  the 
fiirstyear. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  1  S-^nter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Line  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  propter  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  jrears).  This  section  need  to  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  ciuient  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22--inter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amoimt  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provides  any  other  explanations 
or  comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the'United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  pajters, 
or  documents  related  to  the  award;  and  will 
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wtablish  •  proper  aciounting  systam  in 
wcodanee  mth  generally  accepted 
accouDtmg  ttaiu^nU  or  agBncy  diractivea. 

3.  Will  attablish  tAguard*  to  prohibit ' 
emplojraes  from  uain^  their  podtioos  for  a 
purpoae  that  constitiltes  or  preaenU  the 
appearance  of  peraoiial  or  organizational 
conflict  of  intwest,  ot  personal  gain. 

4.  Will  initiate  and  complete  the  woric 
within  the  applicabU  time  frame  after  receipt 
of  approval  of  the  awMrding  agency. 

5.  Will  comply  wilb  the  Intogovemmental 
Pefaonnel  Act  of  1970  (42  U.S.C  §§  4728- 
4763)  relating  to  preecribed  standards  for 
merit  syatems  for  prqgrams  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
far  a  Merit  System  o(  Personnel 
Administration  (5  CP.R.  900,  Subpart  F). 

6.  Will  comply  witi  all  Federal  statutes 
relating  to  nondiscri$unation.  These  include 
but  are  not  Umited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (RL  88-352)  which 
piohibits  discrimination  on  the  basis  of  race, 
color  or  national  ori^;  (b)  Title  DC  of  the 
Education  Amendm^ts  of  1972,  as  amended 
(20  U.S.C  SS 1681-1683,  and  1685-1686), 
which  prohibits  dischmination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amemled  (29  U.S.C.  $  794), 
which  prohibits  dischmination  on  the  basis 
of  handicaps:  (d)  thelAge  Discrimination  Act 
of  1975,  as  amended  142  U.S.C  $$6101- 
6107).  which  prohibits  discrimination  on  the 
basis  of  age:  (e)  the  Ekug  Abuse  Office  and 
Treatment  Act  of  19^  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination  on- 
the  besis  of  drug  abuse;  (0  the 
Gompnhensive  Alcc4u)l  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
RehabUitation  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  toinondiscrimination  on 
the  basis  of  alcohol  4>use  or  alcoholism;  (g) 
S$  523  and  527  of  tb«  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records:  (h) 
Title  Vm  of  the  Civil  RighU  Act  of  1968  (42 
U.S.C  S  3601  et  seq.).  as  amended,  relating  to 
nondiscrimination  i^  the  sale,  rental  or 
financing  of  housing^  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
Btatute(s)  under  which  application  for 
Federal  assistance  is^being  made;  and  (j)  the 
requirements  of  any  bther  nondiscrimination 
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statuta(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  at  has  already  complied,  - 
with  the  requirements  of  Titles  D  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  bir  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  pTX)grams.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
$$  276a  to  276a-7).  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  SS  874).  and  the 
Contract  Work  Hours  and  Safety  Stamiards 
Act  (40  U.S.C  $$  327-333),  regarding  labor 
standards  for  fisderally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  enviroimiental 
standards  which  may  he  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Enviroimiental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  imder  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  1451  et  seq);  (f)  conformity  of  Federal 
actions  to  State  (Clear  Air)  Implementation 
Plans  under  Section  176(c)  of  the  Clear  Air 
Act  of  1955,  as  amended  (42  U.S.C.  7401  et 


seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974,  as  amended,  (P.L  93- 
523);  aitd  (h)  protection  of  endangered 
species  under  the  Endangered  Species  Act  of 
1973.  as  amended  (P.L  93-205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  hatioiul  wild  and  scenic 
rivers  systeiiL 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89-544,  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

fitie 

Applicant  Organization 


Date  Submitted 
MLUNQ  OOOE  4ia4-eip 


U.S.  Department  of  Health  and  Human  Servicas 
Certification  Regarding  Drug-Free  Workplace  Requirementa 
Granteea  Other  Than  Individuals 


By  signing  and/or  tubmitting  this  application  or  gram  agraement,  ttw  graMta  la  pre«Mln^ 

satoutbalow. 

ThttC¥nififtfKwkfW|iihTdbyrfgwlatHTwiff'p'f'^"»"gf'»*"'^'P»**W**^***^ 
F.  The  regalations,  inibGsbed  m  the  May  2S,  1990  Fcdcni  lUcister,  reqtnre  eenific^^ 

a  drug-free  woricplaoe.  The  certificatioa  set  out  bdcw  is  a  material  repiesenutioo  of  fact  opoe  which  reliaMe  will  be  plaoed 
when  the  DepanmeBt  of  Health  and  HuouD  Services  (HHS)deteniiiiies  to  award  the  ffiaL  If  it  ii  later  drtwinrd  that 
the  grantee  knowuigly  rendered  a  false  certification,  or  othowise  violates  the  requirenentt  of  the  Dni|-Free  Workplace 
Acu  HHS,  in  addttioa  to  any  oUier  remedies  available  to  the  Federal  Govemmeat,  nay  taken  acdoa  anthorind  under  the 
Drug'iFree  Workplace  Act  False  certification  or  violation  of  the  certification  shaQ  be  groaads  for  iuspeaaoa  of  paymeata, 
suspension  or  temiwttioa  of  grants,  or  govemmeniwide  snqienstoa  or  debarmeaL 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  Ifknown,they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  appKnarion,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  itt  office  and  make  the 
informatioe  available  for  Federal  inspecting  Failure  to  identify  all  known  work{daoesGoastitntes  a  violation  of  the  grantee's 
drug-Cree  workplace  requirements. 

Workplace  identifications  must  indude  the  actual  address  of  buildings  (or  paru  of  buildingi)  or  other  sites  where  work 

under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  aU  vehicles  of  a  mass  transit  authority  or  Sute 

highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 

radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 

the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nooprocurement  Suspension  and  Debarmem  common  nile  and  Dmg-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

'Cootrollcd  substance*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21 CFR  1308.11  through  1308.15). 

'Conviction'  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  itnposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statiaes; 

'Criminal  drug  statute'  means  a  Federal  or  ooo>Federal  criminal  statute  invohong  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee'  means  the  employee  of  a  gramee  directly  engaged  in  the  performance  of  work  under  a  wnai,  including:  (i) 
All  'direo  charge'  employees;  (ii)  ail  'indirea  charge"  employees  unless  their  impact  or  involvement  is  intignifiram  to  the 
performance  of  the  grant;  and,  (iii)  temporary  persoiuiel  and  consultants  who  are  directly  engaged  m  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  gramee  (eg.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contracton  not  on 
the  grantee's  payroll;  or  employees  of  subredpients  or  subcontraaors  in  covered  workplaces). 

Tha  grantaa  cartlfiaa  that  it  will  or  wUI  eontinua  to  provida  a  drug-fraa  worltplaea  by: 

(a)  Publishing  a  ttHfr^"t  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  wiU  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  g«»«Ki;«iiing  in  ongoing  dnig>free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  graiuee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
-  available  drug  ootuueling,  rehabiliution,  and  employee  assistance  programs;  and,  (4)  The  pemliies  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace;  

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  para^ph  (a);  . 

(d)  Notifymg  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 

grant,  the  employee  wilk  ■   .  •  t        •  ■   • 

(1)  Abide  by  the  terms  (>f  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  cooyioboo  for  a  vMlatioo 

of  a  criaiinal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  tlays  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  aaual  notice  of  such  convictioiL  Employers  of  conviaed  employees  must  provide  notice, 
inrhifHiig  pftcitw%ti  titU  tft  tfimrf  jnnt  ftffieef  r>r  Other  rif»ign«f.  on  whose  p^nt  activiiv  the  convicttd  emptoyee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  indude  the 
idemification  nufflber(s)  of  each  affected  granq 
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ffi  Takta|  ooe  of  the  foQowiag  actions,  wkhia  30  caJeadar  days  of  reoeiviag  aocioe  under  subfiaragraph  (d)(2).  with 
respeo  to  aay  eaplofyee  who  is  so  oooviaed: 

(1)  Tikiflk  appropriate  persooBei  tctioD  against  such  an  employee,  up  to  and  including  tennination,  consisteat  with  (bt 
reqaireaen^  of  the  Rehabiiitation  Act  of  1973,  as  amended;  or.  (2)  Requiring  such  eapleyee  to  participate  satisfactorily 
in  a  drag  abtise  aMittance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal.  State,  or  local  health,  law 
entorceaen^  or  other  q>prepriate  agency. 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  worfcplaoe  throng  tm^eaeniation  of  parapaphs  (a). 
(b).(c),(d).!(e)and(0. 

pM  grantt^  may  Insart  In  tht  spae*  provided  telow  tha  sn«(s)  for  th«  parformaiK*  of  work  dont  in 
eonnaetionj  wtth  tho  aptdfie  grant  (uaa  attaehmanta.  if  naadad): 


riUfi 


Place  of  llnfonaace  (Stmt  address.  City.  Coanty,  Sutc,  ZIP  Code). 

Ouck  __^  if  there  are  workpiaca  on  file  that  are  not  identified  here. 


Sections  16.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  desiffoaie  a  central  receipt 
point  for  STATE-^^1DE  AND  STATE  AGENCY->V1DE  certificaiions,  and  for  DOtiTication  of  criminal  drug  convictions. 
For  the  Def^vtmem  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Graus  Management  and 
Oversight,  Qfllce  of  Management  and  Acquisition,  Department  of  Health  and  Human  Ser%ices,  Room  S17>D,  200 
ladepeadea^e  Avenue,  S.W.,  Washington,  D.C  20201. 


MJJMO  OOOC  4ia4-01-P 
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Cowrad 

By  signing  and  sulmitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  wiu  45  CTR  Part 
76.  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  are  not  presently  debaried,  suspended, 
proposed  for  debannent,  declared  ineligible, 
at  voluntarily  excluded  &t»n  covered 
trapsactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  diis  proposal  been  convicted  of  or 
had  a  dvil  (ud^nant  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  pubUc  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal  m 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  ficngery,  bribery, 
folsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  an  not  presentiy  indicted  or  otherwise 
criminally  or  dviUy  charged  by  a 
governmental  entity  (Federal,  State  of  local) 
with  cranmission  of  any  of  the  offenses 
enumerated  in  paragraph  (1)  (b)  of  this 
certification;  and 

(d)  have  not  Mrithin  a  3-year  period 
preceding  this  applicatioii/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inaUlity  of  a  person  to  provide  the 
certification  required  above  will  not 
necenarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  fiimish  a 
certification  or  an  explanation  shall 
discplalify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debannent,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


Cntificatia  RagartUng 
rTlar 


SwpasMlBsi,  aaaUgftilMy  and  VoJaatary 


(To  Be  Supplied  to  Lower  lire  Participants) 

By  signing  and  submitting  this  lower  tier 
propoaal,  tlw  {woepective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  kaowladge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  defaaned,  suspended, 
proposed  for  debarment,  declared  ioualigible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  fsderal  department  or 
agency. 

(b)  where  the  inospective  lower  tier 
participant  is  uiuble  to  certify  to  any  of  the 
above,  such  prospective  participant  ahall 
attach  an  explanation  to  tltis  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  sulmiitting  this  propoaal 
that  it  will  include  this  clause  entitied 
"certificatin  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transactions."  Without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactfons. 

CeitiftGatiaB  Ragarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  relief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  m  will  be  paid,  by  or  on  behalf  of 
the  undmsigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connecticm  with  this  Federal  contract,  grant. 


-loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Ponn-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undenignad  shall  require  tliat  the 
Ungimyi  of  this  Certification  be  included  in 
the  aifvard  documents  for  all  subawards  at  all 
ti«n  (indudhig  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
stdmcipients  sluU  certify  and  disdose 
accordingly. 

This  cntification  is  a  material 
representation  of  (act  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  inta  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  cettificatian 
shall  be  subiect  to  a  dvil  penalty  of  not  less 
than  $10,0(X)  and  not  more  than  $100,000  for 
each  such  failure. 

State  /or  Loan  Guaraittee  and  Loan  Insurance 

The  tmdersigned  states,  to  the  best  of  his 
or  her  Imowledge  and  belief,  that: 

If  any  fimds  have  been  paid  or  wrill  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Ihsclosure  Form  to 
Report  Lobbjring,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  tide  31. 
U.S.  Code.  Any  person  who  &ils  to  file  the 
required  stetement  shall  be  subject  to  a  dvil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  bilure. 

Signature 

Tide 
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Date 

BNjjNG  coca  4iai-ei-p 
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CertiflcotioB  Eagoidfaig  Ens  Imnnmnfal 
Toboa»  Smoke 

Public  Law  103-227.  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
raquiies  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  bcility  owned  at 
leawd  or  contracted  for  by  an  entity  and  used 
routinely  <a  regularly  for  the  provision  of 
iMalth,  day  care,  education,  or  library 
services  to  diildren  under  the  age  of  18.  if 
the  services  are  funded  by  Federal  programs 
either  directly  or  through  State  or  local 
governments,  by  Feder^  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residoices,  bcilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
&cilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up. 
to  $1,000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act  The 
appUcant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  children's  services  and  that  all 
subgrantees  shall  certify  accordingly. 

0MB  STATE  SINGLE  POINT  OF 
CONTACT  USTING* 

ARIZONA 
Janice  Dunn.  Arizona  State 
Clearinghouse,  3800  N.  Central 
Avenue,  Fourteenth  Floor.  Phoenix, 
Arizona  85012.  Telephone:  (602) 
280-1315.  FAX:  (602)  280-1305 

ARKANSAS 
Mr.  Tracy  L.  Copeland.  Manager.  State 
Clearinghouse.  Office  of 
Intergovernmental  Services. 
Department  of  Finance  and 
Administration.  1515  W.  7th  St.. 
Room  412,  Little  Rock.  Arkansas 
72203.  Telephone:  (501)  682-1074, 
FAX:  (501)  682-5206 

ALABAMA 
Jon  C.  Strickland,  Alabama 
Department  of  Economic  and 
Commimity  A£Eairs,  Planning  and 
Economic  Development  Division, 
401  Adams  Avenue,  Montgomery. 
AL  36103-5690,  Telephone:  (205) 
242-5483,  FAX:  (205)  242-5515 

CALIFORNL\ 
Grants  Coordinator,  Office  of  Planning 
and  Research,  1400  Tenth  Street. 
Room  121.  Sacramento.  California 
95814.  Telephone:  (916)  323-7480. 
FAX:  (916)  323-3018 

DELAWARE 
Francine  Booth.  State  Single  Point  of 
Contact.  Executive  Department. 
Thomas  Collins  Building.  P.O.  Box 
1401.  Dover.  Delaware  19903. 
Telephone:  (302)  739-3326.  FAX: 
(302)  739-5661 


DISTRICT  OF  COLUMBIA 
Charles  Ffichok,  State  Single  Point  of 
Contact.  Office  ef  Grants  Mgmt  and 
Dev..  717  14th  Street,  N.W.— Suite 
500.  Washington.  D.C  20005. 
Telephone:  (202)  727-6554.  FAX: 
(202)  727-1617 

FLORIDA 
Suzanne  Tiaub-Metlay,  Florida  State 
Clearinghouse,  Intergovernmental 
Afhirs  Policy  Unit,  Executive 
Office  of  the  Governor.  The  Capitol 
(Room  1603).  Tallahassee.  Florida 
32399-0001,  Telephone:  (904)  488- 
8114,  FAX:  (904)  488-9005 

GEORGL\ 
Tom  L.  Reid,  m.  Administrator, 
Georgia  State  Cleaiinghotise,  254 
Washington  Street,  S.W.— Room 
401J.  Atlanta.  Georgia  30334, 
Telephone:  (404)  656-3855  or  (404) 
656-3829,  FAX:  (404)  656-7938 

ILLINOIS 
Tim  Golemo.  State  Single  Point  of 
Contact.  Department  of  Commerce 
and  Commtmity  Affairs.  620  East 
Adams.  Springfield.  Illinois  62701. 
Telephone:  (217)  782-1671.  FAX: 
(217) 782-6620 

INDL\NA 
Frances  E.  Williams,  State  Budget 
Agency.  212  State  House, 
Indianapolis.  Indiana  46204. 
Telephone:  (317)  232-2972.  FAX: 
(317)  233-3323 

IOWA 
Steven  R.  McCann,  Division  for 
Commimity  Assistance.  Iowa 
Department  of  Economic 
Development.  200  East  Grand 
Avenue,  Des  Moines.  Iowa  50309, 
Telephone:  (515)  242-4719,  FAX: 
(515)242-4859 

KENTUCKY 
Ronald  W.  Cook,  Office  of  the 
Governor,  Department  of  Local 
Govenmient.  1024  Capitol  Center 
Drive,  Frankfort.  Kentucky  40601- 
8204.  Telephone:  (502)  573-2382. 
FAX:  (502)  573-2512 

MAINE 
Joyce  Benson.  State  Planning  Office. 
State  House  Station  #38.  Augusta. 
Maine  04333.  Telephone:  (207) 
287-3261.  FAX:  (207)  287-6489 

MARYLAND 
WiUiam  G.  Carroll.  Manager.  State 
Clearinghouse  for 
Intergovernmental  Assistance, 
Maryland  Office  of  Planning,  301 
W.  Preston  Street-^oom  1104, 
Baltimore,  Maryland  21201-2365, 
Staff  Contact:  Linda  Janey, 
Telephone:  (410)  225-4490,  FAX: 
(410) 225-4460 

MISSISSIPPI 
Cathy  Mallette,  Clearinghouse  Officer. 
Department  of  Finance  and 
Administration,  455  North  Lamar 


Street.  Jackson.  Miariasippi  39202- 
3087.  Telephone:  (601)  3S»-6782. 
FAX:  (601)  359-6764 
MISSOURI 
Lois  Pohl.  Federal  Assistance 
Qearinghouse.  Office  of 
Administiatian.  P.O.  Box  809. 
Room  760.  Truman  Building. 
Jefferson  Qty.  Missoiui  65102 
Telephone:  (314)  751-4834.  FAX: 
(314)  751-7819 

NEVADA 
Department  of  Administration.  State 
Clearinghouse.  Capitol  Complex. 
Carson  Qty.  Nevada  89710. 
Telephone:  (701)  687-4065.  FAX: 
(702)  687-3983 

NEW  HAMPSHIRE 
Jeffrey  H.  Taylor.  Director.  New 
Hampshire  Office  of  State  Planning. 
Attn:  Intergovenunental  Review 
Process 
Mike  Blake,  l^h  Beacon  Street, 
Concord,  New  Hampshire  03301, 
Telephcme:  (603)  271-2155,  FAX: 
(603) 271-1728 

NEWJER^Y 
Gregory  W.  Adkins,  Assistant 
Commissioner,  New  Jersey 
Department  of  Community  Affairs 
Please  direct  all  correspondence  and 

questions  about  intergovernmental 

review  to: 
Andrew  J.  Jaskolka,  State  Review 
Process,  Intergovernmental  Review 
Unit,  CN  800,  Room  81 3 A,  Trenton, 
New  Jersey  08625-0800,  Telephone: 
(609)  292-9025,  FAX:  (609)  633- 
2132 

NEW  MEXICO 
Robert  Peters,  State  Budget  Division. 
Room  190  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico 
87503,  Telephone:  (505)  827-3640 

NEW  YORK 
New  York  State  Clearinghouse, 
Division  of  the  Budget,  State 
Capitol,  Albany,  New  York  12224, 
Telephone:  (518)  474-1605 

NORTH  CAROLINA 
Chrys  Baggett,  Director,  N.C.  State 
Gearinghouse.  Office  of  the 
Secretary  of  Admin.,  116  West 
Jones  Street,  Raleigh  North  Carolina 
27603-8003,  Telephone:  (919)  733- 
7232.  FAX:  (919)  733-9571 

NORTH  DAKOTA 
North  Dakota  Single  Point  of  Contact, 
Office  of  Intergovernmental 
Assistance,  600  East  Boulevard 
Avenue,  Bismarck,  North  Dakota 
58505-0170.  Telephone:  (701)  224- 
2094,  FAX:  (701)  224-2308 

OHIO 
Larry  Weaver,  State  Single  Point  of 
Contact,  State  Clearinghouse,  Office 
of  Budget  and  Management,  30  East 
Broad  Street,  34th  Floor,  Columbus, 
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Ohio  43266-0411 

Pleue  direct  conetpoodence  and 
quasdoiis  about  intaifeovenunental 
raviewto:  J 

Linda  Wiae.  Tslepiooe:  (614)  466- 
0696.  FAX:  (614)  466-5400 
RHODE  ISLAND 

Daniel  W.  Varin,  Anodate  Director, 
Department  of  Administration. 
Diviiton  of  Planning.  One  Capitol 
Hill.  4th  Floor,  ftovidenoe.  Rhode 
Island  02908-5870.  Telephone: 
(401)  277-2656.  f  AX:  (401)  277- 
2083  i 

Please  direct  oonetpondence  and 
questions  to: 

Review  Coordinatty.  Office  of 
Strategic  Plannuig 
SOUTH  CAROLINA. 

Omeagia  Burgess.  $tate  Single  Point 
of  Contact.  QranlServices,  Office  of 
the  Governor.  laDS  Pendleton 
Street — Room  477,  Columbia.  South 
Carolina  29201.  Telephone:  (803) 
734-0494.  FAX:  (803)  734-0385 
TEXAS 

Tom  Adams.  Govefncws,  Officer. 
Directcw.  IhtergoVenunental 
Coordinaticm.  P.O.  Box  12428. 
Austin,  Texas  78711.  Telephone: 
(512)  463-1771,  PAX:  (512)  463- 
1888 

UTAH  ; 

Carolyn  Wright.  UHah  State 
Clearinghouse,  Office  of  Planning 
and  Budget.  Room  116  State 
Capitol.  Sah  Lake  City.  Utah  84114 
Tetephone:  (801)  538-1535.  FAX: 
(801)538-1547  ; 
VERMONT 

Nancy  McAvoy.  State  Single  Point  of 
Contact,  Pavilitm  Office  Building. 
109  State  Street,  Montpelier, 
Vermont  05609  telephone:  (802) 
828-3326.  FAX:  (802)  828-3339 
WESTVIRGINL\ 

Fred  Cutlip,  Director,  Community 
Development  Division.  W.  Virginia 
Development  Office,  Building  #6, 
Room  553,  Charleston,  West 
Virginia  25305.  Telephone:  (304) 
558-4010.  FAX:  j[304)  55iB-3248 
WISCONSIN  f 

Martha  Koner,  Sethion  Chief,  State/ 
Federal  Relations,  Wisconsin 
Department  of  Administration,  101 
East  Wilson  StTeet-«6th  Floor,  P.O. 
Box  7868,  Madiaon,  Wisconsin 
53707,  Telephoqa:  (608)  266-2125, 
FAX:  (608)  267-6931 
WYOMING 

Sheryl  Jeffries,  State  Single  Point  of 
Contract,  Herscfaller  Bidlding.  4th 
Floor.  East  Wing^  Cheyenne. 
Wyoning  82002,  TWephone:  (307) 
777-7574,  FAX:  (307)  638-8967 
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Mr.  Giovanni  T.  Sgambelluri, 
Director.  Bureau  of  Budget  and 
Management  Research.  Office  of  the 
Governor,  P.O.  Box  2950,  Agana, 
&iam  96910,  Tdephone:  011-671- 
472-2285,  FAX:  011-671-472-2825 

PUERTO  RICO 
Norma  Burgos/Jose  E.  Caro, 
Chairwoman/Director.  Puerto  Rico 
Planning  Board.  Fedoal  Proposals 
Review  Office,  Minillas 
Government  Center,  P.O.  Box 
41119,  San  J\ian,  Puerto  Rico 
00940-1119,  Telephone  (809)  727- 
4444.  (809)  723-6190,  FAX:  (809) 
724-3270.  (809)  724-3103 

NORTHERN  MARL\NA  ISLANDS 
State  Single  Point  of  Contact. 
Planning  and  Budget  Office,  Office 
of  the  Governor,  Saipan,  CM, 
Northern  Mariana  Islands  96590 

VIRGIN  ISLANDS 
Jose  George,  Director,  Office  of 
Management  and  Budget,  #41 
Norregade  Emancipation  Garden 
Station,  Second  Floor.  Saint 
ThcHnas.  Virgin  Islands  00802 
Please  direct  all  questions  and 

correspondence  about 

intergovernmental  review  to: 
Linda  Clarke,  Telephone:  (809)  774- 
0750,  FAX:  (809)  776-0069 

(FR  Doc  g&-31009  Filed  12-20-95;  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  Of  ttw  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(Docket  No.  FR-M17-N-3q 

Notice  of  Propoeed  Information 
Collection  for  PutMc  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  infonnation 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  FetHuary  20, 
1996. 


Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposaL  Comments  should  refer  to 
the  proposal  by  name  and/or  QMB 
Control  Nmnber  aad  should  be  sent  to: 


Oliver  Walker;  Housing,  Department  of 
Housing  &  Urban  Development,  451 — 
7th  Street,  SW,  Room  9116,  Washington; 
DC  20410. 

FOR  FURTHER  MFORMATION  CONTACT: 
Oliver  Walker.  Telephone  number  (202) 
708-1694  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 
SUPPI^MENTARY  MFORMATION:  The 
Department  %vill  submit  the  proposed 
infonnation  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  conomiing  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
informatian;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimis  the 
Inirden  of  the  collection  of  information 
on  those  who  are  to  respond:  including 
throuj^  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

This  Notice  also  list  the  following 
information: 

Title  of  Proposal:  Request  for  Credit 
Approval  of  Substitute  Mortgagor. 

OMB  Control  Number:  2502-0036. 

Description  of  the  need  for  the 
infonnation  and  the  proposed  use: 
Section  204(b)  of  the  National  Housing 
Act  (P.L.  479. 48  Stat.  1246, 12  U.S.C. 
1701  et  seq.)  provides  that  the  Secretary 
of  Housing  and  Urban  Development 
(HUD)  may  at  any  time,  under  such 
terms  and  conditions  as  he  may 
prescribe,  consent  to  the  release  of  the 
mortgagor  from  his  liability  under  the 
mortgage  or  the  credit  instrument 
secured  thereby,  or  consent  to  the 
release  of  parts  of  the  mortgaged 
property  from  the  Uen  of  the  mortgage. 

Agency  form  numbers:  HUD-92210. 

Members  of  affected  public: 
Individuals  or  households. 

An  estimation  of  the  total  numbers  of 
houre  needed  to  prepare  the  inframatioa 
collection  is  10,000,  number  of   - 
respondents  is  10,000,  frequency 
response  is  monthly  and  the  rehouse  is 
one  hour. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 
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Authoritjr.  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 

as  amended. 

Dated:  December  7, 1995. 
Sle|riuuiie  A.  Snith. 
General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
(FR  Doc.  95-31077  Filed  12-20-95;  8:45  am) 
■UMQCOOE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

nnal  Determination  for  Federal 
Acknowledgment  of  ttie  Huron 
Potawatomi,  Inc. 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Final  Detennination. 

SUMMARY:  This  notice  is  published  in 
the  exercise  of  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs 
(Assistant  Secretary)  by  209  DM  8. 

Pursuant  to  25  CFR  83.10(m),  notice 
is  hereby  given  that  the  Assistant 
Secretaiy  acknowledges  that  the  Hiuon 
Potawatomi,  Inc.,  221  V/i  Mile  Road, 
Fulton,  Michigan  49052,  exists  as  an 
Indian  tribe  within  the  meaning  of 
Federal  law.  This  notice  is  based  on  a 
detOTmination  that  the  group  satisfies 
the  criteria  set  forth  in  25  CFR  83.7  as 
modified  by  25  CFR  83.8. 
DATES:  This  detennination  is  final  and 
will  become  effective  90  days  from 
pubUcation  of  the  Final  Determination, 
pursuant  to  25  CFR  83.10  (1)(4),  unless 
a  request  for  reconsideration  is  filed 
pursuant  to  25  CFR  83.11. 

A  notice  of  the  Proposed  Finding  to 
acknowledge  the  Hiutin  Potawatomi, 
Inc.  (HPI)  was  published  in  the  Fedotd 
tiegMn  on  May  31, 1995, 60  F.R.  104, 
28426-28427.  The  180-day  period 
provided  for  in  the  regulations  for 
comment  on  the  Proposed  Finding 
closed  November  27, 1995.  No 
substantive  third-party  comments  were 
received  by  the  BIA.  The  only  pubhc 
comments  received  were  two 
resolutions  in  support  of  the  proposed 
finding.  Hie  petitioner  waived  the  60- 
day  period  provided  for  in  the 
regulations  (25  CFR  Part  83.10(k))  for 
the  petitioner  to  respond  to  third-party 
commraits.  This  detennination  is  madis 
following  a  review  of  Huron 
Potawatomi,  Inc's  response  to  the 
Proposed  Finding  to  acknowledge, 
which  consisted  of  the  submission  of  an 
updated  membership  Ust. 

The  petitioner  or  any  int«ested  party 
may  file  a  request  for  reconsideration  of 
this  detennination  with  the  Intericw 


Board  of  Appeals  (§  83.11(a)(1)).  The 
petitioner's  or  interested  party's  request 
must  be  received  no  later  than  90  days 
after  pubUcation  of  the  Assistant 
Secretary's  determination  in  the  Federal 
Raster  (§  83.11(a)(2)). 

Ine  final  determination  incorporates 
the  proposed  finding  and  the  technical 
reports  to  the  propo^  finding.  Under 
25  CFR  83.8,  Huron  Potawatomi,  Inc., 
also  known  as  the  Nottawaseppi  Huron 
Potawatomi  Band,  was  deemed  to  have 
had  prior  unambiguous  Federal 
acknowledgment  in  1833,  the  date  of  the 
last  treaty  signed  by  the  Potawatomi  of 
Huron  Band's  chiefs.  Between  1833  and 
1840,  the  tribe's  ancestors  continued  to 
reside  on  the  Nottawaseppi  Reserve.  In 
1840,  the  tribe's  ancestors  either 
avoided  attempts  of  the  Federal 
Government  to  remove  the  Potawatomi 
to  Kansas  or  returned  to  Michigan 
within  a  few  years  after  removal.  The 
community  was  reestablished  by  1842, 
and  from  that  date  until  the  present  has 
consistenUy  been  identified  as  a 
settlement  of  Michigan  Potawatomi  in 
Federal,  state,  and  local  documents. 
Huron  Potawatomi,  Inc.  meets  criterion 
83.7(a)  as  modified  by  criterion  83.8(d]. 

A  geographical  residential  focus  on 
the  Pine  Creek  Indian  Reservation  in 
Calhoun  Cotmty,  Michigan,  use  of  the 
Potatomi  language  as  late  as  1960,  and 
a  level  of  in-group  or  culturally 
appropriate  patterned  out-group 
marriages  to  other  Michigan  Indians 
from  1842  through  1960  of  more  than  50 
percent  were  evidence  that  the  tribe  met 
the  requirements  of  criterion  83.7(b)  for 
community  up  to  1960  imder  the 
provisions  of  83.7(b)(2).  Since  1960,  the 
migration  of  the  tribe's  members  off  the 
Pine  Creek  Reservation  to  specific 
locations  in  Michigan  was  patterned. 
The  outlying  setUements  not  only 
maintained  close  social  and  kinship  ties 
with  the  central  Pine  Creek  settlement 
area,  but  also  among  the  five  external 
setUement  areas.  Huron  Potawatomi, 
Inc.  meets  criterion  83.7(b)  as  modified 
by  section  83.8(d). 

Because  Huron  Potawatomi,  Inc.  met 
the  requirements  of  criterion  83.7(b) 
between  1833  and  1934  by  showing  a 
sufficient  level  of  evidence  under 
83.7(b)(2),  pursuant  to  83.7(c)(3)  they 
also  met  criterion  83.7(c)  for  that  time 
period.  From  1934  through  1970,  the 
leadership  was  by  a  committee  closely 
associated  with  the  Methodist  Indian 
mission  on  the  Pine  Creek  reservation. 
In  1970,  the  tribe  incorporated  and  has 
since  been  administered  by  an  elected 
chairman  and  council.  Huron 
Potawatomi,  Inc.  meets  criterion  83.7(c) 
as  modified  by  criterion  83.8(d). 

Tibe  tribe  has  provided  a  copy  of  its 
governing  documoit,  which  describes 


its  membership  criteria.  Huron 
Potawatomi,  Inc.  meets  criterion  83.7(d). 

The  1994  membership  list  of  the 
Huron  Potawatomi,  Inc.  contained  850 
entries.  The  membership  has  been 
documented  to  descend  from  persons 
listed  on  the  1904  Taggart  Roll, 
compiled  by  the  Bureau  of  Indian 
Affairs  in  connection  with  the  issuance 
of  Potawatomi  annuity  payments  under 
Federal  treaties.  The  Proposed  Finding 
concluded  that  the  1994  HPI 
membership  list,  after  eliminating 
deceased  members  and  duplicate 
names,  contained  819  actual  living 
persons.  The  Proposed  Finding  noted 
the  foUowii^  items  pertaining  to  the 
HPI  membership:  (1)  That  171  of  the 
HPI  members  were  Slso,  by  ancestry, 
eligible  for  membership  in  the  Pokagon 
Potawatomi  Band;  (2)  that  a  small 
number  of  the  HPI  members  were 
eligible  for  enrollment  in  other  federally 
acluiowledged  tribes  and  that  two  large 
families  appeared  to  be  dually  enrolled 
with  the  Saginaw  Chippewa  hidian 
Tribe;  and  (3)  that  126  individuals  on 
the  February  18, 1994,  HPI  membership 
list  had  notified  the  BLA  that  they 
wished  to  be  part  of  the  petition  for 
Federal  acknowledgment  submitted  by 
the  Match-e-be-nash-she-wish 
Fottawatomi  Band,  while  about  150 
others  were  eligible  to  be  included  in 
the  membership  of  the  Match-e-be-nash- 
she-wish  Pottawatomi  Band  if  they  so 
desired.  Because  of  extensive 
intermarriage  among  American  Indian 
tribes  in  Michigan,  the  above 
determinations  contained  overlaps:  the 
same  individual  might  be  eligible  for 
more  than  one  of  the  enrollment 
options.  The  Proposed  Finding 
concluded  that  if  the  persons  who  fell 
into  the  categories  listed  above  chose  to 
disenroll  from  HPI,  their  removal  from 
the  HPI  membership  would  not 
adversely  affect  the  ability  of  the  Huron 
Potawatomi,  Inc.  to  meet  the  mandatory 
criteria  of  the  Federal  acknowledgment 
regulations. 

The  December  1, 1995,  membership 
list  submitted  by  Huron  Potawatomi, 
Inc.  used  both  the  prior  membership  hst 
dated  June  27, 1991  (nmnbers  1  through 
849)  and  that  dated  February  15,  1994. 
as  the  basis  for  the  changes  submitted: 
it  utilized  the  1991  membership 
numbers,  whereas  the  1994  list  did  not 
include  memberabip  numbers,  and 
added  #850  for  one  individual  (whose 
name  was  on  the  February  19, 1994, 
list).  The  December  1, 1995.  HPI  list 
represents  the  following  changes  from 
the  February  18,  1994,  HPI  list:  11 
former  members  were  noted  as 
deceased;  2  former  members  enrolled  in 
the  Grand  Traverse  Band;  42  former 
membere  enrolled  in  the  Pokagon 
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Potawatoini  Band;  a4d  132  (the  126 
noted  by  the  Proposed  Finding  pliis  6 
more)  fonner  members  enrollmi  in  the 
Match-*4ie-nash-8he»wish  Pottawatomi 
Band.  These  vnthdrawals  fell  well 
within  the  paiametam  predicted  by  the 
Proposed  Finding.  Sibce  the  Proposed 
Finding,  fifty-«ight  persons  carried  on 
the  1991  and  1994  HPI  lists 
relinquished  their  m«nbenhip  in 
Huron  Potawatomi,  Qic  in  order  to 
remain  enrolled  in  the  Suinaw 
C3iippewa  Indian  Trdw.  ^ese 
relinquishmeDts  resolved  any  problem 
caused  by  dual  enrollment  in  another 
federally-recognized  tribe.  Huron 
Potawatomi,  Inc.  did  &ot  add  any 
members  between  th#  February  18, 
1994.  and  December  1. 1995, 
membership  lists:  none  of  the  births  to 
tribal  members  that  occurred  in  the 
interim  met  the  constitutional 
raquimnents  for  votihg  membership  at 
age  18.  These  deductions  should  have 
given,  based  oo  the  1094  roll,  a  net 
membership  fidr  Hunki  Potawatomi. 
Inc.,  of  606  individuals.  The  list  dated 
December  1, 1995.  contained  602 
names.  The  discrepancy  of  four  persons 
was  clarified  by  an  aodoidum  to  the 
membership  roU  sentlby  the  HPI  on 
December  12. 1995.  tihe  addendum 
identified  three  names  that  were  on  the 
tribe's  deceased  list,  but  had  been 
overlooked.  The  fourib  person  was 
identified  as  member  on  the  roll  who 
has  the  same  name  aa  a  person  on  the 
deceased  member  list  Hiutm 
Potawatomi.  Inc.  mee$s  criterion  83.7(e). 

Hiuon  Potawatomi.  Inc.  is  not 
principally  composed  of  persons  who 
are  members  of  another  acknowledged 
North  Amoican  Indian  tribe.  Huron 
Potawatomi.  Inc.  meets  criterion  83.7(f). 

No  evidence  was  found  that  Huron 
Potawatomi,  Inc.  or  its  members  are  the 
subject  of  congressional  legislation 
which  has  expnasly  teiminated  or 
forbidden  the  Federal,  relationship. 
Huron  Potawatomi.  Iqc  meets  criterion 
83.7(g). 
AdaE.1 
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Assistant  Secntary—imiian  Affairs. 

(PR  Doc.  9S-31075  Filed  12-20-95;  8:45  am] 


Operation  and  Maintenance  Rat* 
AdVuslmant  Wapalolnlgation  Project, 
Washington;  Nottea  0f  Propoaad 
Operation  and  Maintenance  Rate 

t:  The  Bureau  of  Indian  Afliairs 
proposes  to  change  the  assessment  rates 
for  operating  and  maintaining  the 
Wapato  Irrigation  Pro)ect  for  1996  and 
sutMequent  yean.  Thq  asse^:  uent  rates 
are  based  on  a  prepared  estimate  of  the 
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cost  of  nocmal  operation  and 
maintenance  of  the  irrigation  project 
Normal  (qieration  and  maintenance 
meens  the  expenses  we  incur  to  provide 
direct  support  or  benefit  to  the  project's 
activities  for  administration,  operation, 
maintoiance.  and  rehabilitation.  We 
must  include  at  least: 

(a)  Personnel  salary  and  benefits  for 
the  project  engineer/manager  and  our 
employees  imdw  his  management 
control. 

(b)  Materials  and  supplies. 

(c)  Major  and  minor  vehicle  and 
equipment  repairs, 

(d)  Equipment,  including 
transportation,  fuel,  oil,  grease,  lease 
and  replacement, 

(e)  Capitalization  expenses, 

(f)  Acquisition  expenses,  and 

(g)  Other  expenses  we  determine 
necessary  to  properiy  perform  the 
activities  and  functions  charactwistic  of 
an  irrigation  project. 

FOR  FURTHER  ilFORMATION  CONTACT:  Area 
Director,  Bureau  of  Indian  Afhira, 
Portland  Aree  Office,  911  N.E.  11th 
Avenue,  Portland.  Oregon  97232-4169, 
telephone  (503)  231-6702. 

DATES:  0}mments  must  be  submitted  on 
or  before  [January  22, 1996.) 

aUPfl^MENTARY  SIFORHATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Assistant  Secretary  of 
Indian  Afiiaira  by  5  U.S.C.  301  aind  the 
Act  of  August  15. 1914  (38  Stat.  583,  25 
U.S.C.  385).  The  Secretary  has  delegated 
this  authority  to  the  Assistant 
Secretary — Indian  ASairs  pursuant  to 
part  209  Departmental  Maniial,  Chapter 
8.  lA  and  Memorandum  dated  January 
25, 1994,  from  Chief  of  Staff, 
Department  of  the  Interior,  to  Assistant 
Secretaries,  and  Heads  of  Bureaus  and 
Offices. 

This  notice  is  given  in  accordance 
with  Section  171.1(e)  of  part  171, 
Subchapter  H,  Chapter  1,  of  Title  25  of 
the  Code  of  Federal  Regulations,  which 
provides  for  the  Area  Director  to  fix  and 
announce  the  rates  for  anniml  opwation 
and  maintenance  assessments  and 
related  information  of  the  Wapato 
Irrigation  Project  for  Calendar  Yeer  1996 
and  subsequent  yean. 

The  purpose  of  this  notice  is  to 
aimounce  a  proprosed  increase  in  the 
Wapato  Project  assessment  rates 
proportionate  with  actual  operation  and 
maintenance  costs.  The  assessment  rates 
for  1996  will  amount  to  an  increase  of 
11%  for  the  Wapato  Satus  Unit  A  Lands 
and  21%  for  B  lands  due  to  increased 
storage  charges  and  an  11%  increase  for 
the  Toppenish-Simcoe  &  Ahtanum 
Units. 


Chargps  for  Special  Services 

Charges  will  be  coUected  for  various 
special  services  requested  by  the  general 
public,  water  usere  and  other 
organizations  during  the  Calendar  Year 
1996  and  subsequent  yean  imtil  further 
notice,  as  detailed  below: 

(1)  Retniests  for  Irrigation  Accounts 

and  Status  Reports,  Per  Rmort $15.00 

(2)  Requests  for  Verification  of 
Account  Delinquency  Status,  Per 
Report $10.00 

(3)  Requests  for  Splitting  of  Operation 
and  Maintenance  BiUs  (In  addition 
to  minimum  billing  fee) 

.     Per  Bill $10.00 

(4)  Requests  for  Billing  of  Operation 
and  Maintenance  to  Other  than 
Owner  or  Lessee  of  Record  (in 
addition  to  minimum  billing  fee) 

Per  Bill SlOM 

(5)  Requests  for  Other  Special  Sendees 
Similar  to  the  above,  when 
appropriate,  Per  Report .$10.00 

(6)  Requests  for  elimination  of  lands 
from  the  Project  In  the  event  that 
the  elimination  is  approved,  a 
portion  of  the  fee  will  be  used  to 
pay  the  Yakima  County  Recording 

Fee $10.00 

(7)  Review  of  subdivision  plats $10.00 

Ahtaaom  Unit 

Charges 

(A)  The  operation  and  maintenance 
rate  on  landis  of  the  Ahtanum  Irrigation 
Unit  for  the  Calendar  Year  1996  and 
subsequent  yean  until  further  notice,  is 
fixed  at  $10.00  per  acre  per  wnnnm  for 
land  to  which  water  can  be  delivered 
from  the  project  works. 

(B)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5.00  for  each  tract  of  land  for 
whidi  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate  per 
acre  times  the  number  of  acres  plus 
$5.00.  A  one  acre  charge  shall  he  levied 
on  all  tracts  of  less  than  one  acre. 

Toppenish-Simcoe  Unit 

Charges 

(A)  The  operation  and  maintenance 
rate  for  the  lands  under  the  Toppenish- 
Simcoe  Irrigation  Unit  for  the  Calendar 
Year  1996  and  subsequent  yean  tmtil 
further  notice,  is  fixed  at  $10.00  per  acre 
per  annum  for  land  for  which  an 
application  for  water  is  approved  by  the 
F^xtiect  Engineer. 

(B)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5.00  for  eech  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bills  issued  for  any 
tract  will,  therefore,  be  the  basic  rate  per 
acre  times  the  number  of  acres  plus 
$5.00.  A  one  acre  charge  shall  be  levied 
on  all  tracts  of  less  than  one  acre. 


Wapato-SatnaUiiit 

Choi;^ 

(A)  The  besic  operation  and 
maintoiance  rates  on  assessable  lands 
under  the  Wapato-Satus  Unit  are  fixed 
for  the  Calendar  Year  1996  and 
subsequent  yean  until  further  notice  as 
follows: 

(1)  Minimum  charge  for  aU  tracts  ..     $40.00 

(2)  Basic  rate  upon  all  fenn  imits 
or  tracts  for  each  assessable  acre 
except  Additional  Works  lands  ..     $40.00 

(3)  Rate  per  assessable  acre  for  all 
lands  with  a  storage  water  rights, 
known  as  "b"  lands,  in  addition 

to  other  charges  per  acre  $8.00 

(4)  Basic  rate  upon  all  feim  units 
or  tracts  for  each  assessable  acre 

of  Additional  Works  lands  $44.00 

(5)  Basic  rate  for  each  assessable 
acre  of  Water  Rental  Agreement 

Lands  $49.00 

>  (B)  In  addition  to  the  foregoing 
charges  there  shall  be  collected  a  billing 
charge  of  $5.00  for  each  tract  of  land  for 
which  operation  and  maintenance  bills 
are  prepared.  The  bill  issued  for  any 
tract  will,  therefore,  be  the  basic  rate  per 
acre  times  the  niunber  of  acres  plus 
$5.00.  A  one  acre  charge  shall  be  levied 
against  all  tracts  of  less  than  one  acre. 

Payments 

The  water  charge  become  due  on 
April  1  of  each  year  and  are  payable  on 
or  before  that  date.  No  water  shall  be 
delivered  to  any  of  these  lands  until  all 
irrigation  charges  have  been  paid. 

Interest  and  Penalty  Fees 

Interest  and  penalty  fees  will  be 
assessed,  where  required  by  law,  on  all 
delinquent  operation  and  maintenance 
assessment  charges  as  prescribed  in  the 
Code  of  Federal  Regulations,  Title  4, 
Part  102,  Federal  Claims  Collection 
Standards:  and  42  BLAM  Supplement  3, 
part  3.8  Debt  Collection  Procedures. 

Dated:  December  13, 1995. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  95-31043  Filed  12-20-95;  8:45  am] 
■HJJNQ  COOC  4310-02-P 


Bureau  of  Land  Management 
[AZ-064-06-7122-14-X218:  AZ-064-06-09] 

Arizona,  Tamporary  Cloaure  of 
Selectad  Pul>lic  Lands  in  La  Paz 
County,  Arizona. 

AQENCY:  Bureau  of  Land  Management. 
ACTION:  Temporary  Closure  of  Selected 
Public  Lands  in  La  Paz  County,  Arizona, 
during  the  Operation  of  the  1996  SCORE 
Parker  400  Desert  Race. 


StJMMARY:  The  Area  Manager  of  the 
Havasu  Resource  Area  annoimces  the 
tonporary  closiue  of  selected  public 
lands  under  its  administration.  This 
action  is  being  taken  to  help  ensiue 
public  safety  and  prevent  unnecessary 
enviroiunental  degradation  dtuing  the 
official  permitted  running  of  the  1996 
SCORE  Parker  400  Desert  Race. 
DATES:  January  18, 1996,  through 
January  21, 1996. 

SUPPt^MENTARY  REOULATKMS:  Specific 
restrictions  and  closure  periods  are  as 
follows: 

Designated  Coarse 

1.  The  portion  of  the  course 
comprised  of  BLM  lands,  roads  and 
ways  south  of  the  Bill  Williams  River. 
East  and  north  of  AZ  Highway  72  and 
west  of  Wenden  Road  is  closed  to  ptiblic 
vehicle  use  from  6:00  p.m.  Thursday, 
January  18, 1996,  to  12:00  noon  Simday,. 
January  21, 1996  (Mountain  Standard 
Time). 

2.  Vehicles  are  prohibited  from  the 
following  four  Wilderness  Areas  and 
one  Wilderness  Study  Area  (WSA): 

a.  AZ-054-12  (Gibraltar  Mountain) 

b.  AZ-054-15A  (Swansea) 

c.  AZ-054-71  (Buckskin  Mountains) 

d.  A2:-054-17  (East  Cactus  PUin) 

e.  AZ-054-14A/B  (Cactus  Plain  WSA) 

3.  The  entire  area  encompassed  by  the 
designated  course  and  all  areas  within 

1  mile  outside  the  designated  course  are 
closed  to  all  vehicles  except  authorized 
and  emergency  vehicles.  Access  routes 
leading  to  the  course  are  closed  to 
vehicles. 

4.  Vehicle  parking  or  stopping  along 
Bouse  Road,  Shea  Road,  and  Swansea 
Road  is  prohibited  except  for  the 
designated  spectator  areas. 

5.  Spectator  viewing  is  limited  to  two 
designated  spectator  areas  located  at: 

a.  South  and  north  of  Shea  Road, 
approximately  7  miles  east  of  Parker, 
Arizona. 

b.  Bouse  Road,  also  known  as 
Swansee  Road,  approximately  2  miles 
north  of  Bouse,  Arizona). 

6.  The  following  regulations  will  be  in 
efiiect  for  the  duration  of  the  closure: 
Unless  otherwise  authorized,  no  person 
shall: 

a.  Camp  in  any  area  outside  of  the 
designated  spectator  areas. 

b.  Enter  any  portion  of  the  race  course 
or  any  wash  located  within  the  race 
course,  including  all  portions  of 
Osbonie  Wash. 

c.  Spectate  or  otherwise  be  located 
outside  of  the  designated  spectator 
areas. 

d.  Cut  or  collect  firewood  of  any  kind, 
including  dead  and  down  wood  or  other 
vegetative  material. 


e.  Be  in  possession  of  any  alcoholic 
beverage  imless  that  person  has  reached 
the  age  of  21  years. 

f.  Possess,  discharge,  or  use  firearms, 
other  weapons,  or  fireworks. 

g.  Park,  stop,  or  stand  any  vehicle 
outside  of  the  designated  spectator 
areas. 

h.  Operate  any  vehicle,  including  an 
off-highway  vehicle  (OHV),  which  is  not 
legally  registered  for  street  and  highway 
operation,  including  operation  of  such  a 
vehicle  in  spectator  viewing  areas,  along 
the  race  course,  and  in  designated  pit 
areas. 

i.  Park  any  vehicle  in  violation  of 
posted  restrictions,  or  in  such  a  manner 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
parking  of  other  vehicles,  create  a  safety 
hazard,  or  endanger  any  person, 
property  or  feature.  Vehicles  so  parked 
are  subject  to  citation,  removal  and 
impoimdment  at  the  owner's  expense. 

j.  Take  any  vehicle  throiigh,  around  or 
beyond  a  restrictive  sign,  recognizable 
barricade,  fence  or  traffic  control  barrier. 

k.  Fail  to  keep  their  site  free  of  trash 
and  litter  during  the  period  of 
occupancy  or  fail  to  remove  all  personal 
equipment,  trash,  and  Utter  upon 
departure. 

1.  Violate  quiet  hours  by  causing  an 
imreasonable  noise  as  determined  by 
the  authorized  officer  between  the  hoius 
of  10  p.m.  and  6  a.m.  Arizona  time. 

m.  Allow  any  pet  or  other  animal  in 
their  care  to  be  uiuestrained  at  any  time. 
Signs  and  maps  directing  the  public  to 
the  designated  spectator  areas  will  be 
provided  by  the  Bureau  of  Land 
Management  and  the  event  sponsor. 

The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
^zona  or  to  La  Paz  Coimty.  Vehicles 
under  permit  for  operation  by  event 
participants  must  follow  the  race  permit 
stipulations.  Operators  of  permitted 
vehicles  shall  maintain  a  maximum 
speed  limit  of  35  mph  on  all  La  Paz 
County  and  BLM  roads  and  ways. 
Authority  for  closiue  of  public  lands  is 
foimd  in  43  CFR  8340,  Subpart  8341;  43 
CFR  8360,  Subpart  8364.1,  and  43  CFR 
8372.  Persons  who  violate  this  closure 
order  are  subject  to  arrest  and,  upon 
conviction,  may  be  fined  not  more  than 
$100,000  and/or  imprisoned  for  not 
more  than  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Harris,  BLM  Ranger,  or  Myron 
McCoy,  Outdoor  Recreation  Planner, 
Havasu  Resource  Area,  3189  Sweetwater 
Avenue,  Lake  Havasu  Qty,  Arizona 
86406,  (520)  855-8017. 
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Dated:  December  19. 1995. 
Wittm|.IiBbli«iMa. 
Ana  Manager. 
(FR  Doc  9&-31067  Filed  12-20-95;  8:45  am) 
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Notice  of  Realty  Action,  Recreation 
and  PubHc  Purpoeia  (RAPP)  Act 
qaaeiUcation,  Arizona 

AOBCY:  Bureau  of  (.and  Management. 
Interior. 

action:  Notice. 

1 

SUMMARY:  The  following  public  lands  in 
La  Paz  County,  Ari^na,  have  been 
examined  and  found  suitable  for 
classification  for  lease  under  the 
provisions  of  the  Recreation  and  PubUc 
Purposes  Act,  as  amended  (43  U.S.C 
869  et  seq.).  The  classification  is  for  the 
following  lands  for  recreational  or 
historical  purposes., 

Gik  sad  Salt  Rhrer  Mridiaa.  Ari2«ia 

T.  10  N..  R.  15  W., 
Sec  28.  WV^WV4:  | 

Sea  29,  lots  1  to  6,  ibcluaive.  NWViSWVi; 
Sec.  32,  lots  1  and  2| 
Sec  33.  loU  1  and  2\ 
MS  2797. 

The  area  described  qontains  1.010  acres. 

The  lands  are  notineeded  for  Federal 
purposes.  Lease  is  consistent  with  the 
current  BLM  land  use  planning  and 
would  be  in  the  pul^hc  interest  The 
lease,  when  issued,  will  be  subject  to 
the  following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Piirposes  Act  and  all  appUcable 
regulations  of  the  Secretary  of  the 
biterior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  AU  minerals  shall  be  reserved  to 
the  United  States,  tqgether  with  the 
right  to  prospect  for)  mine,  and  remove 
materials. 

4.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  qf  lease  isstiance. 

5.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensule  pubUc  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Detailed  information  concerning  this 
action  is  avulable  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Yuma;  District,  Havasu 
Resource  Area,  3189  Sweetwater 
Avenue,  Lake  Havasu  Qty,  Arizona. 
Upon  pubhcation  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  fcrms  of 


appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  under  the  Recreation 
and  Public  Purposes  Act  and  leasing 
under  the  minraal  leasing  laws.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposisd  lease 
or  classification  of  the  lands  to  the  Area 
Manager,  Havasu  Resource  Area  Office, 
3189  Sweetwater  Avenue,  Lake  Havasu 
City.  AZ  86406. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  lands  for  recreational  or  historical 
purposes.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
the  local  planning  and  zoning,  or  if  the 
use  is  consistent  with  the  State  and 
FedOTal  pro-ams. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed,  whether  the  BLM  followed 
proper  administrative  procedures  in 
reaching  the  decision,  or  any  other 
factor  not  directly  related  to  the 
sidtabiUty  of  the  land  for  recreational 
ptuposes. 

Ajay  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  efiisctive 
February  20, 1996. 
FOn  FURTHER  MFORMATKM  CONTACT: 
Karen  Montgomery,  Bureau  of  Land 
Mttiagement,  Havasu  Resource  Area 
Office,  3189  Sweetwater  Avenue,  Lake 
Havasu  Qty,  Arizona,  (520)  855-8017. 

Dated:  December  13, 1995. 
Robert  M.  lieiidenon. 
Acting  Ana  Manager . 

(FR  Doc  95-31063  Filed  12-20-95;  8:45  am] 
aaiMQ  oow  4«i«-ajM> 


(NM-«32-143IM>1;  NMNM  89994-25,  et  aL] 

laauanca  of  Exchange  Conveyance 
Document;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Notice. 

SUMMARY:  The  United  States  issued  an  ' 
exchange  conveyance  document  to  The 
Nature  Conservancy  (TNC)  on 
September  23, 1994.  for  the  following 
described  land  in  Otero  County,  New 
Mexico,  pursuant  to  the  Section  206  of 


the  Act  of  October  21. 1976  (43  U.S.Q 
1716): 

NMNMee9e4-28 

New  Mexico  Principal  Meridian 

T.  16S.,R.  lOE., 
Sec.  5,  lots  21  and  28. 
Containing  39.26  acres. 

In  exchange  the  United  States 
acquired  the  surface  estate  in  the 
following  described  land  located  in  Rio 
Arriba  County,  New  Mexico: 

NMNM  69994-25 

T.  27  N..  R.  2  E., 
Sec.  28,  S^/iNWV4  and  SWA. 
Containing  240.00  acres. 

NMNM  69994-28 

T.  27  N.,  R.  2  E., 
Sec  33.  WV4 
Containing  320.00  acres. 

The  purpose  of  the  exchange  was  to 
acquire  land  for  the  Rio  Chama  National 
Wild  and  Scenic  River  as  part  of  an 
ongoing  TNC  Exchange  Pool. 

Dated:  December  14, 1995. 
Rkfaard  A.  Whitley, 
Acting  State  Dinctor. 

(FR  Doc.  95-31111  Filed  12-20-95;  8:45  am] 
MUMQ  COM  4S10-FB-M 

[NV-030-6700-77:  N-68714] 

Notice  Of  Realty  Action;  ModMcation  of 
Recreation  and  PutMic  Purpoaee 
Claaalflcation  and  Deelgnatlon  of 
Puljlic  l.and  for  Sale;  Lyon  County, 


UMI 


AGENCY:  Btueau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Classification  of  the  following 
land  pursuant  to  the  Recreation  and 
Pubhc  Piuposes  Act  of  1926,  as 
amended,  (43  U.S.C.  869,  et  seq.),  is 
hereby  modified  to  allow  for  disposal  of 
the  land  through  sale  under  sections  203 
and  209  of  the  Federal  Land  Pohcy  and 
Management  Act  of  1976,  43  U.S.C 
1713  and  1719,  at  no  less  than  fair 
market  value: 

Mt.  Diablo  Meridian.  Nevada 

T.  20  N.,  R.25  E., 
Sec.  8.  NEV4NWV4. 
Containing  40  acres. 

Fair  market  value  has  been  detennined  to 
be  $68,000.00. 

DATES:  Comments  on  the  proposed  land 
sale  will  be  accepted  until  February  5, 
1996.  The  land  will  not  be  offered  for 
sale  until  60  days  after  pubhcation  of 
this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Ann  Hufriagle,  Bureau  of  Land 
Management,  Carson  Qty  District 


Office,  1535  Hot  Springs  Road.  Suite 
300.  Carsmi  Qty.  Nevada  89706.  (702) 
885-6000. 

SUPPLEMENTARY  MFORMATION:  On  May 
11. 1983.  this  public  land  was  classified 
for  pubUc  purposes  pursuant  to  the 
Reoeation  and  Public  Purposes  Act. 
The  land  was  subsequently  leased  to 
(.yon  Coimty,  Nevada  for  a  public 
school  site.  Tlie  land  was  never 
developed  as  a  school  site  and 
surrounding  lands  have  been  zoned  for 
industrial  use.  The  Lyon  County  School 
District  is  no  longer  interested  in 
utilizing  this  land  as  a  school  site  and 
the  lease  has  been  relinquished.  The  40- 
acre  parcel  will  be  offered  for  sale 
directly  to  Wade/Femley,  LP.,  the 
property  owner  of  all  adjoining  lands. 
This  sale  is  consistent  with  BI^ 
poUdes  and  the  Lahontan  Resomce 
Management  Plan  and  is  supported  by 
Lyon  Cotmty  and  the  Town  of  Femley, 
Nevada.  The  pubhc  interest  will  be 
served  by  offsring  this  land  for  sale.  The 
purpose  of  the  sale  is  to  dispose  of  a 
parcel  of  land  which  is  difficuh  and 
uneconomical  to  manage  as  part  of  the 
public  lands  and  which  has  potential  for 
indtistrial  development.  No  significant 
resource  values  vrill  be  afiiscted  by  this 
transfer.  The  appraisal  report,  planning 
documoit,  and  environmental  report 
covering  the  proposed  sale  are  available 
for  review  at  the  BLM,  Carson  Qty 
District  Office. 

PATENT  TERMS  AND  CONOmONS:  Patent  for 
the  land  vrbsax  issued  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  other  than  those 
having  no  known  mineral  values.  (A 
more  detailed  mineral  reservation  will 
appear  in  the  patent.)  and  be  subject  to: 

Those  rights  for  highway  purposes 
granted  to  the  Nevada  Department  of 
Transp<nrtation.  its  successors  or  assigns, 
by  rights-of-way  Nev-054710  and  CC- 
018420.  pursuant  to  the  Act  of 
Novonber  9, 1921  (42  Stat  216). 

The  sale  will  not  result  in  a  redtiction 
of  Animal  Unit  Months  (AUMs)  on  BLM 
grazing  permits. 

For  a  period  of  45  days  |fter 
publication  of  this  notice  in  the  Federal 
Rqiatar,  interested  parties  may  submit 
comments  to  James  M.  PhiUips, 
Lahontan  Resource  Area  Manager, 
Bureau  of  Land  Managem«it,  Carson 
Qty  District  Office.  Objections  will  be 
reviewed  by  the  Carson  Qty  District 
Manager  who  may  sustain,  vacate  or 
modify  this  realty  action,  hi  the  absence 
of  any  objections,  this  realty  action  will 


become  the  final  determination  of  the 
Department  of  the  Imerior. 

Dated  this  12th  day  of  December,  1995. 
JuiMsM.  Phillips. 

Ana  Manager  Lahontan  Resource  Area. 
(FR  Doc.  95-31113  Filed  12-20-95;  8:45  ami 
MLUNQ  COM  4>1S-HC-r 


[AZ-066-06-133(M)0;  CAAZCA  3S10q 

CalHomla;  Notioe  of  Realty  Action: 
Extension  of  Deadline  for  Submiaaion 
of  Appllcationa  for  a  l.ong>Tenn 
Recfeation  Conceaalon  Laaae  in 
Imperial  County,  CaHfbmla. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  announdng  the 
extension  of  the  deadline  for  submission 
of  apphcations  for  a  long-term 
recreation  concession  lease  in  supp<Ht 
of  BLM's  recreation  program,  pursuant 
to  the  regulations  at  43  CFR  2920.  The 
original  Notice  of  Realty  Action 
"Availability  of  Long-Term  Recreation 
Concession  Lease  in  Imperial  County, 
Cahfomia"  was  published  in  the 
Federal  Register,  Volmne  60,  No.  187. 
pages  49850  through  49851,  September 
27, 1995.  The  site  for  the  propcwed 
concession  is  located  on  public  lands  on 
the  west  bank  of  the  Qrforado  River 
about  12  miles  south  of  Blythe. 
California,  in  Imperial  County. 

DATES:  Applications  for  developing  the 
site  will  be  accepted  only  at  the  BL^ 
Yunta  Resource  Area  Office,  Yuma 
District,  3150  Winsor  Avenue,  Yiuna, 
AZ  85365,  from  October  25, 1995,  to 
February  20, 1996.  If  a  satisfectory 
apphcation/proposal  is  received, 
selection  of  the  successful  appUcant 
wiU  be  made  by  March  31, 1996, 
without  further  pubhcation.  Lease 
issuance  will  not  be  simultaneous  with 
final  selection,  but  will  occur  by  May  1, 
1996,  after  the  term  of  the  lease, 
stipulations,  and  other  items  have  been 
agreed  upon  by  BLM  and  the  successful 
appUcanL 

FOR  FURTHER  INFORMATION  CONTACT:  Area 
Manager  Joy  Gilbert  or  Supervisory 
Lands  and  Minerals  Specialist  Pat 
Boykin.  BLM.  Yuma  Resource  Area, 
3150  Winsor  Avenue,  Yuma,  AZ  85365. 
(520)726-6300. 

Dated:  December  12, 1995. 
|oy  Gilbert. 

Area  Maimger.  Yuma  Resource  Ana. 
[FR  Doc  95-31058  Filed  12-20-95;  8:45  am] 
■ajJNQ  COOe  4S1S-4S-P 


[NM  962  OS  14a0-00| 

NofUca  Of  Filing  of  Plata  Of  Sufvey;  New 


AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  schedxded  to  be  officially 
filed  hi  the  New  Mexico  State  Office. 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  on  January  2, 1995. 

New  Mexico  Principal  MBridian.  New 
Mextce 

T.  17  N.,  R.  18  W.,  Accepted  September  6, 

1995,  for  Group  843  NM. 
T.  20  N.,  R.  17  W..  Accepted  August  31, 1995, 

for  Group  844  NM. 
T.  18  N.,  R.  18  W.,  Accepted  September  14, 

1995,  for  Group  844  NM. 
T.  19  N..  R.  18  W..  Accepted  September  14, 

1995,  for  Group  844  NM 
T.  27  N..  R.  15  W.,  Accepted  July  25, 1995, 

for  Grtxip  870  NM. 
T.  29  N.,  R.  20  W.,  Accepted  August  31, 1995, 

for  Group  870  NM. 
T.  29  N.,  R.  16  W..  Accepted  August  31, 1995. 

for  Qroup  870  NM. 
T.  29  N.,  R.  18  W.,  Accepted  August  31. 1995. 

for  (koup  870  NM. 
T.  29  N.,  R.  15  W..  Accepted  August  31, 1995, 

far  Group  870  NM. 
T.  29  N..  R.  19  W.,  Accepted  August  31, 1995. 

for  Group  870  NM. 
T.  29  N.,  R.  14  W.,  Accepted  August  31, 1995. 

for  (koup  870  NM. 
T.  29  N.,  R.  17  W.,  Accepted  August  31, 1995, 

for  Group  870  NM. 
T.  10  N.,  R.  16  W.,  Accepted  September 20, 

1995,  Amended  Survey. 

Indiu  Meridiui.  Oklahoma 

T.  13  N.,  R.  9  W.,  Accepted  September  21, 
for  Group  64  OK. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  >vill 
not  be  officially  filed  imtil  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statfflnent  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  die  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  above-Usted  plats  represent 
dependent  resurveys,  surveys,  and 
subdivisions. 

These  plats  will  be  in  the  open  files 
of  thf  New  Mexico  State  Office,  Bureau 
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Land  Managament,  f  .O.  Box  27115. 
Santa  Fe.  New  Meodco  87502-0115. 
Copiaa  may  be  obtaitwd  from  dds  oflloe 
upon  payment  officio  par  sheet 

Dm±  DfoanlMr  7,  ^WS. 
yatnP.lfrtt. 

ChtBfQuiattnlSurvBiitrForNewUajdco. 
(FR  Doc.  95-31069  Hlad  12-20-95;  8:45  un] 

I 


Notiee  Of  FMng  Of  Nat  Of  Survey;  Itaw 

llawlr  n 


AQENCY:  Bureau  of  Lfnd  Management, 
Interior. 

ACTION:  Notice. 

•UMMARV:  The  plat  o^turvey  described 
below  was  oCBcially  Bled  in  the  New 
Mexico  State  Office,  bureau  of  Land 
Managonent.  Santa  f e.  New.Mexico,  on 
December  4, 1995.    j 

Nnr  Mnks  Priw:^  MiridiaB.  New 


T.  20  N..  R.10  E.  Accapled  December  1. 
1995.  for  Group  91^  MM. 

A  perstm  or  party  ^ho  wishes  to 
protest  against  this  s^ey  must  file  a 
written  protest  with  $ie  State  Directcff . 
Bureau  of  Land  Man4gement.  that  they 
wish  to  protest 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  thei  notice  of  protest 
to  die  State  Directtv,  or  the  statement  of 
reasons  must  be  filed!  with  the  State 
Director  within  thirtyl  (30)  days  after  the 
protest  is  filed. 

The  above-listed  pfcts  represent 
dependent  resurveys.  surveys,  and 
subdivisions. 

This  plat  will  be  in  the  New  Mexico 
State  Office,  Bureau  0f  Land 
Management,  P.O.  Bok  27115,  Santa  Fe, 
New  Mexico  87502-0115.  Copies  may 
be  obtained  from  thisjoffice  upon 
payment  of  $1.10  per  sheet. 

Ditsd:  December  4, 1995. 
JehBP.Bonatt.  I 

Chief  Cadastral  Surmyvk  For  New  Mexico. 
(FR  Doc.  95-31068  File^  12-20-95;  8:45  am] 
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FWi  and  WIMiife  SeiWe 

Nollce  of  Receipt  of  Applieationa  tor 


The  following  applicants  have 
applied  for  a  permit  te  conduct  certain 
activities  writh  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangsred  Species  Act  of 
1973.  as  amended  (16|U.S.C.  1531,  et 
seq.): 


UMI 


PRT-eoe443 

Applicant:  Alan  Sadonan.  New  Yotk,  NY. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (DoanoZ^scus  pygagaa 
doicas)  culled  from  the  captive  hnd 
maintained  by  F.  Bon^Ler,  "Thamkloor*. 
(kahamstown.  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-e09393 
Applicant:  )ohn-Thrower,  Saxonbiog.  PA. 

The  applicant  requests  a  permit  to 
import  me  sport-hunted  trophy  of  obb 
male  bontebdc  {Damaliscus  pygargus 
dorcas]  culled  from  tin  captive  herd 
maintained  by  the  Qskei  Government. 
'Tsolwana  Game  Reserve",  Tariustad, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species, 
nrr-eoeser 

Applicant:  University  of  Washington, 
Regional  Primate  Reseerch  Crater,  Seattle. 
WA. 

The  applicant  requests  a  permit  to 
import  blood  samptes  from  captive-held 
and  captive-bom  orangutans  {Pongo 
pygmaeus)  from  Safari  Paric.  Bogor, 
Indonesia,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

PRT-800037 

Applicant:  IntamatioDal  Animal  Rwhany, 
Femdale.  ML 

llie  applicant  reouests  a  permit  to 
export  two  captive-tKHn  male  Parma 
wallaby  [Maaopus  parma)  to  the  Seoul 
Ckand  Park  Zoo,  Seoul.  Korea,  to 
enhanre  the  propagation  and  survival  of 
the  species  through  captive  breeding 
and  conservation  education. 
PRT-808443 

Applicant:  Richard  A.  Pruchey,  Riverton. 
WY. 

The  applicant  reqiiests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (I>mnaZiscus  pygarcus 
dorcas)  culled  from  the  captive  herd 
maintained  by  Contour,  Tsolwana  Game 
Reserve,  Taricastad,  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  the  survival  of  the  species. 
PRT-809334 

Applicant:  Manimal  Magic  Act.  Las  Ve^s, 

NV. 

The  q)plicant  requests  a  pomit  to 
export  and  import  leopards  (Panthera 
p<mius)  and  progeny  of  the  Mnimals 
currently  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/from  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  amservation  education. 
This  notification  covers  activities 


conducted  by  the  applicant  over  a  three 

year  period. 

PRT-765658 

Applicant:  Manimal  Magic  Act.  Las  Vegas. 
•    NV. 

The  applicant  requests  a  permit  to 
reexport  and  reimport  captive-bom 
leopards  (Pont/ierapanfus),  tigers 
[Panthera  t^s),  Siberian  t^r 
(Paitthera  tigris  altaica),  and  progeny  of 
the  animals  currently  luld  by  the 
applicant  and  any  *nimai<f  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-673539 

AppZicont:  Gatti  Production,  Inc..  Tustin,  CA. 

The  applicant  requests  a  permit  to 
reexport  and  reimport  four  wild  Asian 
elephants  {Elephas  maximus)  and 
progeny  of  the  animals  currently  held 
by  die  applicant  and  any  Animwls 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  siuvival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-701458 

Applicant:  Carl  R.  Beck.  Las  Vegas.  NV. 

The  applicant  requests  a  permit  to 
reexport  and  reimport  leopards 
[Panthera  pardus),  tigers  (Panthera 
tiffis).  and  progeny  of  the  animals 
currentiy  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/from  worldwide 
locations  to  enhance  the  siuvival  of  the 
species  through  conservation  education, 
liiis  notification  covws  activities 
conducted  by  the  appUcant  over  a  three 
year  period. 

PRT-809349 

Applicant:  HawthcBn  Corporation,  Grayslake, 
IL. 

The  applicant  requests  a  permit  to 
reexport  and  reimport  one  wild  Asian 
elephants  (Elephas  maximus)  and 
progeny  of  the  animals  currentiy  held 
by  tiie  applicant  and  any  anim^ily 
acquired  in  ihi  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-809348 

Applicant:  Hawthorn  Corporation,  Grayslake, 
IL 


The  applicant  requests  a  permit  to 
reexport  and  reimport  one  wild  Asian 
elephant  (Elephas  maximus)  and 
progeny  of  thie  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-809347 

Applicant:  Hawthorn  Corporatioii,  Grayslake, 
IL. 

The  applicant  requests  a  permit  to 
reexport  and  reimport  one  wild  Asian 
elephant  (Elephas  maximus)  and 
progeny  of  the  animals  currentiy  held 
by  tiie  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 
PRT-809260 
App7joanf:  Thomas  Boyle,  Parmington  Hills, 

MI. 

The  applicant  requests  a  permit  to 
import  die  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  D.B.  Pohl  at 
Teafoutain,  Grahamstown,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species.- 
PRT-809599 

Applicant:  Wenjun  Li,  University  of 
Massachusetts.  Amherst,  MA. 

The  applicant  requests  a  permit  to 
import  study  skins,  skulls,  hair,  scale, 
tissue  and  blood  samples  from 
Temminck's  ground  pangolin  (Manis 
temmincki)  from  museums  in  Canada, 
Australia,  France,  Germany,  Austria, 
Sweden,  United  Kingdom,  and  South 
Africa,  for  the  purpose  of  scientific 
research  on  the  status  of  genetic 
relationships  within  the  genus  Manis. 

PRT-809549 

Applicant:  Frederick  E.  McDonald,  m,  Dallas, 
TX. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (DamaUscus  pygarcus 
dorcas)  culled  from  the  captive  herd 
maintained  by  Frank  Bowker, 
Thomkoof.  Grahamstown,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 


PRT-809545 

Applicant:  Exotic  Feline  Breeding 
Compound,  Rosamond,  CA. 

The  applicant  requests  a  permit  to 
import  one  captive-bom  Persian  leopard 
(Panthera  pardus  saxicolor)  from  Zoo 
Kaimas,  Lithuania  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  propagation. 

The  following  applicants  have 
applied  for  a  pemtit  to  omduct  certain 
activities  with  endangered  species.  The 
original  notice  was  published  on 
November  16, 1995,  in  FK  Vol.  60,  No. 
221,  57592-57593,  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.).  The  comment  period  has  been 
extended  for  an  additional  5  days 
because  of  the  government  shutdown. 
PRT-808566 
Applicant:  Danell  Judkins.  Lakeville,  MN. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
(Acinonyx  jubatus)  trophy  from    ■ 
Zimbabwe  to  enhance  the  survival  of 
the  species.  ., 

PRT-802429 

Applicant:  Christian  Jackson,  Metairie,  LA. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
(Acinonyx  jubatus)  trophy  from 
Namibia  to  enhance  the  survival  of  the 
species. 
PRT-802428 
Applicant:  Tamara  Scott,  Newark.  CA. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
(Acinonyx  jubatus)  trophy  from 
Namibia  to  enhance  the  survival  of  the 
species. 
PRT-792071 
Applicant:  Frank  O'Brien,  Wilkes-Barre.  PA. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
(Acinonyx  jubatus)  trophy  from 
Zimbabwe  to  enhance  the  survival  of 
the  species. 

PRT-800757 

Applicant:  Richard  Edwards,  Edmond,  OK. 

The  applicant  requests  a  permit  to 
import  a  sport-himted  cheetah 
(Acinonyx  jubatus)  trophy  from 
Zimbabwe  to  enhance -the  survival  of 
the  species. 
PRT-797904 
Applicant:  Charles  Cook,  Centerville,  OR 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
(Acinonyx  jubatus)  trophy  from 
Zimbabwe  to  enhance  the  survival  of 
the  species. 


PRT-802244 

Applicant:  David  (keenbeig,  Tucson.  AZ.      ' 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
(Acinonyx  jubatus)  and  slender-snout 
crocodile  (Crocodylus  cataphractus) 
trophy  from  Zimbabwe  to  enhance  the 
sunrival  of  the  species. 

PRT-794568 

Applicant:  Eugene  Beigholz,  Dousman,  WL 

The  applicant  requests  a  permit  to 
import  a  spc»t-hunted  cheetah 
(Acinonyx  jubatus)  trophy  from 
Zimbabwe  to  enhance  the  siuvival  of 
the  species. 
PRT-788168 
Applicant:  Wilson  Stout.  Dallas.  TX. 

The  applicant  requests  a  permit  to 
import  a  sport-himted  brown  hyena 
(Hyaena  brunnea)  trophy  from  South 
Africa  to  enhance  the  survival  of  the 
speoes. 

PRT-788047 

AppUcant:  Hossein  Golabchi,  Augusta,  GA. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  brown  hyena 
(Hyaena  brunnea)  trophy  from  South 
Africa  to  enhance  the  survival  of  the 
species. 
PRT-788044 
Applicant:  Larry  Battarbee.  Dallas.  TX. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  brown  hyena 
(Hyaena  bruimea)  trophy  from  South 
Africa  to  enhance  the  survival  of  the 
species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  receiveid  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  The  Qncinnati  Zoo, 
Cincinnati,  OH,  PRT-«09222. 

Type  of  Permit:  Take  for  public 
Display. 

Nome  and  Number  of  Animals: 
Pacific  walrus  (Odobenus  rosmarus),  4 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  permit  to  take  (permanently  remove) 
from  the  wild  up  to  4  walrus  calves 
which  are  orphaned  as  a  result  of  the 
Alaska  Native  subsistence  hunt  or  are 
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found  stranded  for  this  piuposes  of 
public  display. 

Source  of  Marine  Mammals  for 
Reaearch/PubUc  Display:  Located  in 
Abakan  waters  near  Savoonga,  St 
Lawrence  Island. 

Period  of  Activity:  Up  to  five  yean 
from  issuance  of  a  permit,  if  issued. 

Concurrent  with  tfaiB  pid>licatiQn  of 
this  notice  in  the  Fed^«l  Ragister,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Adviaom  for 
their  review. 

Written  data  ot  ooitments.  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  pubQc  hearing  on  this 
appUcation  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
•Drive,  Ro(Hn  420(c),  Arlington,  Virginia 
22203.  telephone  703|r3S»-2104  or  bx 
703/358-2281  and  mtist  be  received 
within  30  days  of  the  date  of  pubUcation 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  othtar  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  PfivacyAct  and 
Freedom  of  Information  Act,  by  any 
I>arty  vrbo  submits  a  Written  request  for 
a  copy  of  such  documjents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  actdress. 

Dated:  December  IS,  199S. 
Mary  Elian  AflUewar, 

Acting  Chief.  Branch  oftennits.  Office  of 
Management  Authority. 
[FR  Doc  95-31025  Fiied  12-20-95;  8:45  am] 
aajJNQ  COM  4S10-6S-# 


Emergency  Exemption:  Issuance 

On  13  December  1995,  a  permit,  US 
809571,  was  issued  to  the  Southwest 
Foundation  for  Biomedical  Research, 
San  Antonio,  Texas  tp  import  two  serum 
samples  from  one  captive-bom  lion- 
tailed  macaque  [MacUtca  silenus)  bom 
the  Metro  Toronto  Zoo.  Ontario,  Canada 
for  diagnostic  virology.  The  30-day 
pubUc  comment  period  reqiiired  by  the 
Endangered  Species  Act  was  waived  in 
accordance  with  section  10(c)  of  the 
Endangered  Species  Act.  The  Fish  & 
Wildlife  Service  detettnined  that  an 
emergency  affscting  the  health  and  life 
of  one  of  the  animal's  care-takers  existed 
and  no  reasonable  ahemative  was 
available  to  the  applicant.  The  care- 
taker was  bitten  on  11  December  1995, 
by  the  animal  wdiich  is  a  potential 
curier  of  the  monkey  B- virus  {Herpes 


simiae).  The  B-virus  is  lethal  to  humans 
if  not  diagnosed  within  the  first  few 
days.  Regardless  of  the  test  results  the 
lion-tailed  macaque  will  not  be 
destroyed. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  tot  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  Deconber  IS,  1995. 
Mary  Ellaii  Amtower. 

Acting  Chief,  Brandt  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  95-31026  Filed  12-20-95;  8:45  am] 
aajJNQ  COOC  4910-flS-P 


MInsrals  Management  Servlcs 

Electronic  Data  Intarcttange  (EDI)  in 
the  Royalty  Management  Program 

AQENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  an  EDI  presentation. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  giving  an  Electronic 
Data  Interchange  (EDI)  presentation  in 
Fort  Worth,  Texas,  on  January  25, 1996. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Barbara  Y.  Matthews,  Systems 
Management  Division,  Minerals 
Management  Service.  Royalty 
Management  Program.  P.  O.  Box  25165 
MS  3140,  Denver,  Coforado.  80225- 
0165,  telephone  numbers  (BOO)  619- 
4593  or  (303)  275-7036,  FAX  number 
(303) 275-7099. 

DATE:  The  EDI  presentation  is  Thursday, 
January  25, 1996. 

LOCATION:  Burnett  Building,  Union 
Pacific  Resource's  Conference  Room 
2983,  801  Cherry  Street,  Fort  Worth, 
Texas.  Cherry  Street  is  located  off  of 
Interstate  30  (take  the  exit  marked 
Cheny  Street). 

SUPfLOMMMRr  arORMATION:  MMS  is 
offering  an  EDI  presentation  at  no  coat 
to  c^npaaies  and  interested  parties  that 
intend  te  impfenent  or  pilot  EDI  with 
KA<S.  Tin  EEX  fweseatation  will  be  held 
the  day  feHowiag  the  American 
PetrekuB  hu^Hte  (API),  Petroleum 
faidustry  Data  Earhaago  (PfiDX)  REGS 


Work  Group  meeting  in  Fort  Worth. 
Texas.  The  API  PIDX  REQS  Vioik  Group 
meeting  is  scheduled  for  January  22-24. 
1996.  The  EDI  Presentation  instructors 
are  MMS  employees  of  the  Royalty 
Management  Program.  Systems 
Management  Division. 

Agenda:  Morning  Session  9:00  a.m.- 
11:30  a.m. 

Instructor:  Mr.  Ron  Hatton 

Subject:  MMS  EDI  activities, 
capabilities,  ciurent  status  and 
implementation  planning  and 
schedules. 

Aftmnoon  Session  IM) p.m.-4M 
p.m. 

Instructor.  Mr.  Tim  Allard 

Subject:  EDI  technical  issues  related 
to  mapping  and  electronic  exchange  of 
regulatory  data,  and  funds  transmittal 
with  MMS  via  EDI. 

All  EDI  Presentation  attendees  will  be 
provided  copies  of  the  current  MMS  EDI 
Implementation  Guides. 

If  you  are  planning  to  attend  this  EDI 
Presentation,  please  leave  a  message  for 
Barbara  Matthews  at  the  telephone  and 
FAX  niunbers  in  the  information  contact 
section  of  this  notice  no  later  than 
January  17, 1996. 

Dated:  December  15, 1995. 
lames  W.  ^law. 

Associate  Director  for  Royalty  Management 
"[FR  Doc.  95-31074  Filed  12-20-95;  8:45  am) 
BMiJNQ  coot  4310-4M-P 


National  Park  Service 

Qenaral  Management  Plan  Organ  Pips 
Cactus  National  Monument,  Arizona; 
Notice  of  Intent  to  Prepare 
Supplemental  Environmental  Impact 
Statement 

SUMMARY:  In  accordance  with  section 
102(2)(c)  of  the  National  Environmental 
PoUcy  Act  of  1969,  Public  Law  91-190, 
and  the  Coimdl  on  Environmental 
Quality  regulations  at  40  CFR  1502.9(c). 
the  National  Park  Service  will  prepare  a 
supplemental  environmental  impact 
statement  (SEIS)  to  the  1995  draft 
General  Management  Plan/ 
Environmental  Impact  Statement  [CiAPf 
DEIS)  for  Organ  Pipe  Cactus  National 
Monument.  Arizona.  This  notice  serves 
to  inform  the  public  of  the  continuation 
of  the  GMP/EIS  planning  process. 
BACKOnOUNO:  In  May  1995,  the  National 
Park  Service  issued  a  draft  GMP/EIS  for 
Organ  Pipe  Cactus  National  Monument. 
Ariztma.  Tlie  draft  GMP  described  and 
analyzed  a  proposed  action  and  an 
alternative  strategy  for  the  general 
management  of  the  monument 
including  resource  protection,  visitor 
use.  and  fecility  development.  An 
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accompanying  DEJS  assessed  the 
oivironmental  and  socioeconomic 
impacts  associated  with  each 
alternative. 

Substantive  pubUc  and  agency 
commente  were  received  on  the  draft 
document  during  the  60-day  comment 
period  that  ended  on  July  10, 1995. 
Most  comments  focused  on  the 
following  issues:  changes  proposed  for 
State  Route  85;  the  range  of  alternatives 
and  suggestitms  for  new  alternatives; 
costa  associated  with  implementing 
various  elemente  of  alternatives;  and 
mitigation  strategies  for  the  protection 
of  natural  resoiuces,  especially 
threatened  and  endangered  species. 
Based  on  an  analysis  of  these  commenta. 
the  National  Park  Service  has 
determined  that  a  supplemental  draft 
GMP/EIS  will  be  prepared 

The  supplemental  draft  GMP/EIS  will 
address  the  comments  and  suggestions 
received  diuing  the  initial  public 
comment  period.  The  supplement  will 
include  clarifications  of  the  original 
alternatives  and  a  discussion  of  new 
alternatives  to  be  added  since  release  of 
the  initial  draft  GMP/EIS.  It  will  also 
present  an  analysis  of  the  environmental 
consequences  associated  with  each 
alternative. 

Hie  official  who  is  responsible  for  the 
current  GMP/EIA  planning  process  is 
Stanley  T.  Albright,  Field  Director, 
Pacific  West  Area,  National  Park 
Service.  The  supplemental  draft  GMP/ 
EIS  is  expected  to  be  available  for  public 
review  in  early  1996,  and  it  will  be 
provided  to  all  persons  and 
organizations  who  received  the  initial 
DEIS.  Upon  approval,  officials 
responsible  for  implementing  the  plan 
will  be  the  Superintendent,  Organ  Pipe 
Cactus  National  Monument,  and  the 
Field  Director,  Intermountain  Field 
Area,  National  Park  Service. 

Dated:  December  12, 1995. 
Patrii^a  L.  Neubacher, 
Field  Director,  Pacific  West  Area. 
[FR  Doc.  95-31065  Filed  12-20-95;  8:45  am] 
■LUNQ  coca  4310-70-^ 


DEPARTMENT  OF  THE  INTERIOR 
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National  Pailc  Service 

Wrangell-SL  Ellas  National  Park 
Sulwlstancs  Rsaouros  Commission; 
Meeting 

AQENCY:  National  Park  Service,  Interior. 
action:  Subsistence  Resource 
Commission  meeting. 

SUMMARY:  The  Superintendent  of 
Wrangell-St.  Elias  National  Park  and  the 
Chairperson  of  the  subsistence  Resource 


Commission  for  Wrangell-St.  Elias 
National  Park  aimoimce  a  forthcoming 
meeting  of  the  Wrangell-St.  Elias 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order. 

(2)  Introduction  of  Commission  members  and 

guests. 

(3)  Approval  of  summary  of  minutes  from 

April  6-8, 1994  meeting. 

(4)  Review  agenda. 

(5)  Superintendent's  welcome  and  review  of 

the  Commission's  function  and  purpose. 

(6)  Commission  membership  status. 

(7)  Election  of  Chair  and  Vice-Chair. 

(8)  Federal  Subsistence  Management 

Program: 

a.  Update  on  the  revised  CftT 
determination  process. 

b.  Update  on  Federal  Subsistence  Board 
actions  Ejecting  the  park. 

(9)  Public  and  other  agency  comments. 

(10)  Old  business: 

a.  Status  of  letter  to  Eastern  Interior, 
Southcentral  and  southeast  Subsistence 
Regional  Councils  encouraging 
coop>eration  between  the  SRC  and  the 
regional  councils. 

b.  Status  of  letter  to  Secretary  of  the 
Interior  requesting  funding  to  conduct  an 
access  study. 

c.  Status  of  letter  to  Secretary  of  the 
Interior  requesting  assistance  in 
resolving  fall  hunting  of  waterfowl  with 
provisions  of  the  Migratory  Bird  Treaty 
Act 

d.  Status  of  SRC's  Resident  Zone  Boundary 
Proposal. 

e.  Status  of  Hunting  Plan  Recommendation 
studies  to  add  Nortfaway  and  Tetlin  as 
resident  zone  communities. 

(11)  New  business: 

a.  Proposed  1996-97  subsistence  bunting 
proposals/regulations. 

b.  MentasU  Caribou  Hunt  Proposal  by  MPS. 
c  804  process  work  session. 

d.  Review  of  NFS  Subsistence  Program.. 

(12)  Set  time  and  place  of  next  SRC  meeting. 

(13)  Ad)oumment 

DATES:  The  meeting  will  be  held 
Wednesday  and  Thtirsday,  January  17 
and  18, 1996.  The  meeting  will  begin  at 
8:30  a.m.  and  end  at  5  p.m.  each  day. 

LOCATION:  The  meeting  will  be  held  at 
the  Caribou  Cafe  in  Glennallen,  Alaska. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Jonathan  B.  Jarvis,  Superintendent, 
Wrangell-St.  Elias  National  Park  and 
Preserve,  P.O.  Box  439,  Cooper  Center, 
Alaska  99573. 

8UPPI.EMENTARY  INFORMATION:  The 
subsistence  Resource  Commissions  are 
authorized  under  Title  Vm,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  Pub.  L  96-487,  and 
operate  in  accordance  with  the 


provisions  of  the  Federal  Advisory 

Committees  Act 

Paul  R.  AnderaoB, 

Acting  Field  Director. 

(FR  Doc.  95-31090  Filed  12-20-95;  8:45  am] 
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Bureau  of  Reclamation 

Change  In  Discount  Rate  for  Watsr 
Resources  Planning 

AQENCY:  Bureau  of  Reclamation, 

Interior. 

ACTKM:  Notice  of  change. 

SUMMARY:  The  Water  Resources 
Planning  Act  of  1965  and  the  Water 
Resources  IDevelopment  Act  of  1974 
require  an  annual  determination  of  a 
discount  rate  for  Federal  water 
resoiirces  planning.  The  ^^ount  rate 
for  Federal  water  resources  plaiming  for 
fiscal  year  1996  is  7.625  percent. 
Discounting  is  to  be  used  to  convert 
future  monetary  values  to  present 
values. 

DATES:  This  discount  rate  is  to  be  used 
for  the  period  October  1, 1995,  through 
and  including  September  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Schluntz,  Economist,  Reclamation 
Law,  Contracts,  and  Repayment  Office, 
Bureau  of  Reclamation,  Attention:  E>- 
5200,  Building  67,  Denver  Federal 
Center.  Denver  CO  80225-0007; 
telephone:  (303)  236-1061,  extension 
287. 

SUPPt.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  interest  rate  to  be 
used  by  Federal  agencies  in  the 
formulation  and  evaluation  of  plans  for 
water  and  related  land  resources  is 
7.625  percent  for  fiscal  year  1996. 

This  rate  has  been  computed  in 
accordance  with  Section  80(a),  Pub.  L 
93-251  (88  Stat  34)  and  18  CFR  704.39, 
which:  (1)  Specify  that  the  rate  shall  be 
based  upon  the  average  yield  during  the 
preceding  fiscal  year  on  interest-bearing 
marketable  securities  of  the  United 
States  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  remaining  to  maturity 
(average  yield  is  rounded  to  nearest  one- 
eighth  percent);  and  (2)  provide  that  the 
rate  shall  not  be  raised  or  lowered  more 
than  one-quarter  of  1  percent  for  any 
year.  The  Treasury  Department 
calculated  the  specified  average  to  be 
7.58  percent.  Rounding  this  average 
yield  to  the  nearest  one-eighth  percent 
is  7.625  percent,  which  is  within  the 
permissible  one-quarter  of  1  percent 
change. 

The  rate  of  7.625  percent  shall  be 
used  by  all  Federal  agencies  in  the 
fonnulation  and  evaluation  of  water  and 
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rslated  land  rasources  plans  for  the 
ptupose  of  discounting  future  benefits 
and  computing  costs  or  otherwise 
converting  benefits  af  d  costs  to  a 
common  time  basis. 

Dated:  Dscamber  14. 1995. 
Way—aneasaii. 

AstistantDinctor,  Prugnun  Analysis  Office. 
(PR  Doa  95-31060  Piled  12-20-95;  8:45  ami 
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[Finanoa  OockscNo.  3zpo^ 

CSX  Cwporation  and  American 
CoaMnaccW  Unaai  Inc.    ConliDl  and 

IHmmKO  merger  CXMIIpiNlfr^ 

ConllcatTtaca  and  Taimlnala,  Inc. 

AQOiCV:  Inter npte  Commerce 
Ccanmission. 

ACTION:  Petition  for  e^temption. 
> 

SUMMARY:  Acting  undk  49  U.S.C 

10505(a),  the  CommiaaioD  exempts  CSX 

Corpwation  (CSX),  C$X  subsidiary, 

American  Cmnmercial  Lines,  Inc.  (ACL), 

and  Conticaniers  and:  Terminals,  Inc. 

(Conticarrieis)  from  49  U^S.C  11343  and 

11321  so  as  to  enable  ACL  to  acquire 

control  of  the  barge  operating  assets  of 

Conticartiers  and  lease  them  to  ACL's 

barge  operating  subsidiary  American 

Commercial  Barge  Line  Company. 

DATES:  This  exemptioo  will  be  effisctive 
on  December  21, 1999.  Petitions  to 
reopen  must  be  filed  by  January  10, 
1996.  I 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  3^804  to:  (1)  Office 
of  the  Secretary,  CaselControl  Branch, 
Interstate  Commerce  Commission,'  1201 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20423;  and  (2) 
p>etitioners'  representative:  Donald  H. 
Smith,  Sidley  &  Austin,  1722  Eye  Street, 
N.W.,  Washington,  D.C  20006. 
FOR  FURTHER  MFORMAtKSN  CONTACT: 
Joseph  H.  Dettmar,  (2()2)  927-5660. 
(TDD  for  the  hearing  itnpaired:  (202) 
927-5721.] 

SUPPLEMENTARY  atFORMATION: 
Additional  inlormatiaD  is  contained  in 
the  Conunission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  DC  NEWS  & 
DATA,  INC.,  Interstate  Commerce 
Commission  Buildingi  1201 
Constitution  AvenueTN.W., 
Washington,  DC  20428.  Telephone: 


■  LagUlation  to  (uoMt  tbaConuniMion  on 
Dwnmhw  31, 1985,  and  tniidiBr  remaining 
fanctiaiu  is  now  nndar  conadantion  in  C^ngraaa. 
Until  fuitbar  notioa,  pntiaa  fnfamitting  plaadinga 
thould  uaa  tba  cunani  naoM  and  addnaa. 
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(202)  289-4357/4359.  [Assistance  for 
the  bearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.1 

Decided:  December  13, 1995. 

By  the  Commiwion,  Chainnan  Mogan, 
Vke  Chainnan  Owen,  and  Commiasioner 
Simmons. 

VenMoA-WilliaaH. 

Saaetary: 

(PR  Doc  95-31082  Piled  12-20-95;  8:45  am] 
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DEPARTMEMT  OF  JUSTICE 

Antitrust  Divlalon 

Notica  Pursuant  to  the  National 
Cooparathra  naaaafcli  and  Production 
Act  of  1993— Industrial 
Macromolacular  CrystaHography 
Aaaodation 

Notice  is  hereby  given  that,  on 
January  19, 1995,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Industrial  Macromolecular 
Crystallography  Association  ("IMCA") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifEs  to  actual  damages 
under  specified  circumstances. 
Specifically,  CD.  Searle  and  Company, 
Skokie,  IL;  and  Sanofi  Winthrop,  bic. 
New  York,  NY  have  become  membere  of 
IMCA.  Monsanto  Company  and  Sterling 
Drug,  Inc.  have  withdrawn  as  members. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  IMCA  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  October  23, 1990,  IMCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  3, 1990  (55  FR  49953). 

The  last  notification  was  filed  with 
the  Department  on  March  3, 1993.  A 
notice  was  pubUshed  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  30, 1993  (58  FR  16707). 
ConataoGB  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-31055  Filed  12-20-95;  8:45  am] 
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Notica  of  Lodging  of  Conaant  Dacfsa 
Pursusnt  to  ttw  Compfshanilva 
Envlronniantal  Rasponsa, 
Companaatlon  and  UabMty  Act 

Notice  is  herri)y  ^ven  that  on 
December  1, 1995  a  proposed  Consent 
Decree  in  United  States  and  State  of 
California  v.  Shell  Oil  Company,  Inc.,  et 
al..  Case  No.  CV  91-0589  RJK  (Ex)  was 
lodged  with  the  United  SUtes  District 
Court  for  the  Central  District  of 
California.  This  Consent  Decree 
represents  a  settlement  of  claims  against 
McAuley  LCX  Corporation  ("McAuley") 
for  costs  incurred  in  connection  with 
the  McColl  Superfund  Site  in  FuUertmi. 
California  imder  section  107  of 
CERCLA,  42  U.S.C.  §  9607. 

Under  this  settlement  between  the 
United  States  and  the  State  of  California 
CTlaintifCB")  and  McAuley,  McAuley 
will  pay  the  United  States 
Environmental  Protection  Agency 
("EPA")  $184,000  for  past  United  States 
response  costs.  The  Consent  Decree  also 
requires  McAuley  to  pay  the  State  of 
California  $66,000  for  past  State 
response  costs. 

'Dus  is  the  second  consent  decree 
entered  in  this  case.  The  first  consent 
decree  between  the  PlaintifEB  and  the 
Oil  Company  Defendanto  (Shell  Oil 
Company,  Union  Oil  Company  of 
Cahfomia,  Atlantic  Richfield 
Corporation  and  Texaco,  Inc.)  resulted 
in  payment  of  $18,000,000  from  the  Oil 
Company  Defendants  to  the  Plaintifb. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  and  State  of 
California  v.  Shell  Oil  Company.  Inc.,  et 
al..  D.J.  Ref.  90-1 1-2-3 A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Central  District  of 
Cahfomia,  Room  7516  Federal  Building. 
300  North  Los  Angeles  Street,  Los 
Angeles,  California  90012  and  at  Region 
IX.  Office  of  the  Environmental 
Protection  Agency,  75  Hawthome 
Street,  San  Francisco,  Cahfomia  94105, 
and  at  the  Consent  Decree  Library,  1120 
G  Street.  N.W.,  4th  Floor,  Washington. 
DC  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  and 
exhibits  thereto  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  N.W.,  4th 
Floor,  Washington.  D.C.  20005.  hi 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $9.50  (25  cents 


per  page  reproduction  cost)  payable' to 

the  Consent  Decree  Library. 

Joel  Gfw. 

Chief.  Eaviioruneraal  Enforcement  Section. 

Environment  and  Natural  Resources  IXvision. 

[PR  Doc.  95-31057  Piled  12-20-95;  8:45  am] 
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Notica  Of  Lodging  of  Conaant  Dacraa 
Purauant  to  the  Comprahanaiva 
EnvlronmantBl  Raaponaa, 
Companaatlon,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Caribe  General  Electric  Products.  Inc., 
Qvil  Action  No.  90-2287CCC,  was 
lodged  on  December  8, 1995,  with  the 
United  States  District  Court  for  the 
District  of  Puerto  Rico. 

llie  Second  Amended  Complaint  in 
the  Caribe  General  Electric  Products 
action  was  filed  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabihty 
Act  ("CERCLA"),  42  U.S.C  9601  et  seq., 
to  recover  costs  incurred  by  the  United 
States  in  taking  response  actions  in 
connection  with  the  Vega  Alta  Pubhc 
Supply  Wells  Superfund  Site  ("Site") 
located  in  the  munidpaUty  of  Vega  Alta, 
Puerto  Rico.  The  proposed  Consent 
Decree  embodies  an  agreement  by 
defendants  Caribe  General  Electric 
Products,  Inc.,  Motorola  Telcarro  de 
Puerto  Rico,  Inc.,  Herman  Puerto  Rico 
Automotive,  Inc,  the  West  Company  of 
Puerto  Rico,  Inc.,  and  Unisys 
Corporation  to  be  jointly  and  severally 
liable  for  the  payment  of  $2,650,000  to 
the  United  States  in  order  to  reimburse 
the  United  States  for  past  costs  incurred 
at  the  Site  through  about  November 
1993.  In  addition,  all  of  these 
defendants,  as  well  as  the  Puerto  Rico 
Industrial  Development  Company,  the 
remaining  defendant,  have  agreed  to 
provide  the  United  States  with  access  to 
any  property  that  they  ovm  or  control  to 
which  access  is  required  for 
implementation  of  response  actions  at 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
frxim  the  date  of  this  pubfication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  ^ould  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  Uunited  States  v.  Caribe 
General  Electric  Products,  Inc..  DOJ  Ref. 
#90-11-3-269.  The  proposed  Consent 
Decree  may  be  examined  at  the  Region 
2  Office  of  the  Environmental  Protection 
Agency,  290  Broadway,  17th  Floor.  New 
York.  NY  10007-1866  (contact  Maria 


Wieder  at  212-637-3184),  at  the  United 
States  Attorney's  Office  located  at  the 
Federal  Building,  Room  101,  Carlos 
Chandon  Avenue,  Hato  Rey,  Puerto  Rico 
00918  (contact  Rosa  Rodriguez  at  809- 
766-5656),  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington.  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
fix>m  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amoimt  of  $6.75  for  a 
copy  of  the  Consent  Decree  (25  cents  per 
page  reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  95-31056  Filed  12-20-95;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISStON 

Documanta  Containing  Reporting  or 
Recordkeeping  Requiramenta;  Notice 
of  Pending  Submittal  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  soUdtation  of 
pubhc  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR 100,  Appendix  A, 
"Seismic  and  Geologic  Siting  Criteria 
for  Nuclear  Power  Plants." 

2.  Current  OMB  approval  number 
3150-0093. 

3.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 
to  assess  the  adequacy  of  proposed 
seismic  design  bases  and  the  design 
bases  for  other  geological  hazards  for 
nuclear  power  plants  constructed  and 
hcensed  in  accordance  with  10  CFR  Part 
50  and  the  Atomic  Energy  Act  of  1954, 
as  amended. 

4.  Who  is  required  or  asked  to  report: 
Apphcants  and  hcensees  for  nuclear 
power  plants. 

5.  The  number  of  annual  respondents: 
2. 


6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  10,000. 

7.  Abstract:  Utihties  that  propose  to 
build  and  operate  nuclear  power  plants 
are  required  to  design,  construct,  and 
maintain  those  plants  to  withstand 
geologic  hazards,  such  as  faulting, 
seismic  hazards,  and  the  maximum 
credible  earthquake,  to  protect  the 
health  and  safety  of  the  pubhc  and  the 
environment.  NRC  uses  the  information 
required  by  10  CFR  Part  100,  Appendix 
A,  to  assess  the  adequacy  of  proposed 
seismic  design  bases  and  the  design 
bases  for  other  geological  hazards  for 
nuclear  power  plants. 

Submit,  by  February  20. 1996, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utihty? 

2.  Is  the  burden  estimate  accurate?  . 

3.  Is  there  a  way  to  enhance  the 
quaUty,  utihty,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Pubhc  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  E)C.  Members  of  the  pubhc 
who  are  in  the  Washington,  DC,  area  can 
access  this  document  via  modem  on  the 
Pubhc  Document  Room  BuUetin  Board 
(NRC's  Advanced  Copy  Document 
Library),  NRC  subsystem  at  FedWorld, 
703-321-3339.  Members  of  the  pubhc 
who  are  located  outside  of  the 
Washington,  DC,  area  can  dial 
FedWorld,  1-800-303-9672.  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608. 

Comments  and  questions  may  be 
directed  to  the  NRC  Clearance  Officer, 
Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington.  DC,  20555-0001,  or  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BJSieNRCGOV. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  December,  1995. 
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Far  the  Nuclear  Regulttory  Commiwion. 
GmUF.Craated. 

De$ignalBd  Senior  Officii  for  Information 
Resources  t4anaganent. 
IFR  Dot  95-31079  Filed  12-20-95;  8:45  am] 
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Po»er  Company 
Plant.  Units  1  and 


(IXCCook 
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Indiana  Michigan  Bower  Company 
(IMPCo,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-58 
and  DPR-74  whidi  authorize  operation 
of  the  Donald  C.  Cook  Nuclear  Plant, 
Units  1  and  2.  The  Cook  fadUties  are 
pressurized  water  reactors  located  at  the 
licensee's  site  in  Benien  County, 
Michigan.  The  license  provides,  among 
other  things,  that  the  ^Eudlity  is  subject 
to  all  rules.  regulatioM.  sad  orders  of 
the  Commission  now  or  hereafter  in 
effsct. 


"WBqv 


UMI 


n 

In  10  CFR  73.55,  "fequiiements  for 
physical  protection  ajT  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage,"  paragraph  (a),  in 
part,  states  that  "the  licensee  shall 
estabUsh  and  maintain  an  onsite 
ph3^cal  protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  snecial  nuclear 
material  are  not  inLnical  to  the  common 
defense  and  security  land  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

In  10  CFR  73.55(d);  "Access 
Requirements,"  paragraph  (1),  it 
specifies  that  "The  lk»nsee  shall 
control  all  points  of  ^rsonnel  and 
vehicle  access  into  a  protected  area." 
Also,  10  CFR  73.55(45(5)  requires  that 
"A  munbered  pictiirf  badge 
idmtification  system  shall  be  used  for 
all  individuals  who  are  authorized 
access  to  protected  areas  without 
escort."  It  further  states  that  individuals 
not  employed  by  thei  Ucensee  (e.g., 
contractc^s)  may  be  authorized  access  to 
protected  areas  without  escort  provided 
that  the  individual,  "receives  a  pictiue 
badge  upon  entrance  into  a  protected 
area  which  must  be  letumed  upon  exit 
from  the  protected  atea***." 

The  hcensee  proposes  to  implement 
an  alternative  unescorted  access  system 
which  would  eliminate  the  need  to 
issue  and  retrieve  picture  badges  at  the 
entrance/exit  location  to  the  protected 
.  and  would  allow  all  individuals. 


including  contractors,  to  keep  their 
picture  badges  in  their  possession  when 
departing  the  Donald  C.  Cook  site. 

m 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest 
According  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protecticn  against  radiological  sabotage 
provided  the  licensee  demonstrates  that  - 
the  alternative  measures  have  the  same 
"high  assurance"  objective,  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  which  would  be  provided  by  the 
regulation. 

Currently,  unescorted  access  into  the 
protected  area  of  Dcmald  D.  Cook,  Units 
1  and  2,  for  both  employee  and 
contractor  personnel  is  controlled 
through  the  use  of  picture  badges. 
Positive  identification  of  personnel 
which  are  authorized  and  request  access 
into  the  protected  area  is  estabUshed  by 
security  personnel  making  a  visual 
comparison  of  the  individual  requesting 
access  and  that  individual's  picture 
badge.  In  accordance  with  10  CFR 
73.55(d)(5),  contractor  personnel  are  not 
allowed  to  take  their  picture  badges  off 
site.  In  addition,  in  accordance  with  the 
plant's  physical  security  plan,  the 
licensee's  employees  are  also  not 
allowed  to  take  their  picture  badges  off 
site. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
unescorted  access  have  the  physical 
characteristics  of  their  hand  (band 
geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed.  All 
individuals,  including  contractors,  who 
have  authorized  unescorted  access  into 
the  protected  area  will  be  allowed  to 
keep  their  picture  badges  in  their 
possession  when  departing  the  Donald 
C.  Cook  site. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 


control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  A 
numbered  picture  badge  identification 
system  will  continue  to  be  used  for  all 
individuals  who  are  authorized  access 
to  protected  areas  without  escorts. 
Badges  wrill  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  area.  It  should  also  be  noted 
that  the  proposed  system  is  only  for 
individuals  with  authorized  unescorted 
access  and  vidll  not  be  \ised  for  those 
individuals  reqmring  escorts. 

Sandia  National  Laboratories 
conducted  testing  which  dononstrated 
that  the  hand  geometry  equipment 
possesses  strong  performance 
characteristics.  Dietails  of  the  testing 
performed  are  in  the  Sandia  report,  "A 
Performance  Evaluation  of  Biometric 
Idraitification  Devices,"  SAND91— 0276 
UC— 906  Unlimited  Release,  Jime  1991. 
Based  on  the  Sandia  report  and  the 
licensee's  experience  using  the  current 
photo  picture  identification  system,  the 
false  acceptance  rate  for  the  proposed 
hand  geometry  system  would  be  at  least 
equivalent  to  that  of  the  ciurent  system. 
To  asstire  that  the  proposed  system  will 

continue  to  meet  the  general       

performance  requirements  of  10  CFR 
73.55(d)(5),  the  licensee  will  implement 
a  process  for  testing  the  system.  The  site 
security  plans  will  also  be  revised  to 
allow  implementation  of  the  hand 
geometry  system  and  to  allow 
employees  and  contractors  with 
imescorted  access  to  keep  their  picture 
badges  in  their  possession  when  leaving 
the  Donald  C.  Cook  site. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  the 
same  high  assurance  objective  and  the 
general  performance  requirements  of  10 
CFR  73.55.  In  addition,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  system's  performance  will 
provide  protection  against  radiological 
sabotage  equivalent  to  that  which  is 
provided  by  the  oirrent  system  in 
accordance  vntli  10  CFR  73.55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73  J,  this  exemption  is  authorized  by 
law,  will  not  endanger  Ufe  or  prc^rty 
or  the  common  definise  and  security, 
and  is  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

The  requirement  of  10  CTR  73.55(dM5)  that 
individuals  who  have  been  granted 
unescorted  access  and  are  not  employed  by 
the  licensee  are  to  return  their  picture  badges 
upon  exit  from  the  protected  area  is  no  longer 
necessary.  Thus,  these  individuals  may  keep 


their  picture  badges  in  their  possession  upon 
leaving  the  Donald  C  Cook  site. 

Pursuant  to  10  CFR  51.32.  the 
Commissicm  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environmmt  (60  FR  64183). 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe. 

Director,  Division  of  Reactor  Projects— m/IV. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  95-31080  Filed  12-20-95;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Joint  Meeting  of  the 
Subcommltlssa  on  Individual  Plant 
Examinations/ProtMbilistlc  Risic 
Assessment;  Notice  of  IMeeting 

The  ACRS  Subcommittees  on 
Individual  Plant  Examinations  (IPEs) 
and  on  Probabilistic  Risk  Assessment 
(PRA)  will  hold  a  joint  meeting  on 
January  10, 11  and  12, 1996,  in  room  T- 
2B3, 11545  Rockville  Pike,  Rockville, 
Maryland. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  January  10, 1996—8:30  a.m. ' 
until  the  conclusion  of  business 

Thursday,  January  11, 1996—8:30  a.m. 
until  the  conclusion  of  business 

Friday,  January  12, 1996— 8:30  a.m.  until 
the  conclusion  of  business 

The  Subcommittees  will  continue  to 
discuss  topics  related  to  Risk-Based 
Regulatory  Applications  (RBRA), 
induding  identification  of  the  models, 
analysis  and  regulatory  issues  that  are 
currently  amenable  to  risk-based 
regulatory  approach,  adequacy  of  IPEs, 
and  other  related  matters.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 


Oral  statements  may  be  presented  by 
members  of  the  pubUc  with  the 
concurrence  of  tiie  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Conunittee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
pubUc,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineers 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  inay  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

llie  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  industry  groups,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opporttmity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineers.  Dr.  Medhat  El- 
Zeflawy  (telephone  301/415-6889)  or 
Mr.  Michael  Markley  (telephone  301/ 
415-6885)  between  7:30  a.m.  and  4:15 
p.m.  (EST).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individuals  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  in  the 
proposed  agenda,  etc.,  that  may  have 
occurred. 

Dated:  December  13, 1995. 
Sam  Dnraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
[FR  Doc.  95-31007  Filed  12-20-95;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUOOET 

Cumulative  Report  on  Rescissions  and 


December  1. 1995. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L.  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  the  current  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  had  been  transmitted 
to  Congress. 

This  report  gives  the  status,  as  of 
December  1, 1995,  of  three  deferrals 
contained  in  one  special  message  for  FY 
1996.  This  message  was  transmitted  to 
Congress  on  October  19, 1995. 

Rssdssions 

As  of  December  1. 1995,  no  rescission 
proposals  were  pending  before  the 
Congress. 

OefiBrrals  (Attachments  A  and  B) 

As  of  December  1,  1995,  $113.2 
miUion  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  B 
shows  the  status  of  each  deferral 
reported  during  FY  1995. 

Information  From  Special  Message 

The  special  message  containing 
information  on  the  deferrals  that  are 
covered  by  this  cimiulative  report  is 
printed  in  the  Federal  Register  cited 
below: 

60  FR  55154,  Friday,  October  27, 1995. 

Alk«M.RlvUn. 

Director. 
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DeferralL  proposed  by  the  President 

Routine  Executive  releases  through  December  1,  1995.. 
(OMB/Agency  releases  of  $9.6  million,  partially 
offset  by  cumulative  positive  adjustment  of 
$4  thousand.) 
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Currently  before  the  Congress, 
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SCCUfVna  AND  E^CHANQE 


Pali  mgulilnry  Oiy^HMtfon«; 
ANMftaM  8100k  EmiMnoab  Ine^  OrdM' 
AwmlM  PrapoMd  Ruto  CtMnga  and 
lloMcaoinifcigii»dOtdarQwiijlng_ 
Aooaliralad  Apprewil  lo  AflMndnMiit 

NOw  1  to  PrapCMd  RMto  Clwno* 
RaMtngtoBondLMkis. —  ^ 

14.  loss. 


L  iHlFUUIltUWI 

On  July  19, 199S.  ^  Amoican  Stock 
ExchangB.  Inc.  ("Am«x"  or  "Exchange") 
•ubmittad  to  the  Sec^ties  and 
Exchange  r.nniiniMi<|n  ("SEC"  or 
"Gonuniaiiao").  pursuant  to  Section 
ig(bXl)  of  the  Secuiiiet  Exdiange  Act 
of  1934  ("Act") » and  Rule  191>-I 
thereunder,  >  a  piopdaed  rule  change  to 
reviae  its  standuds  fiir  the  listing  and 
delisting  of  debt  securities.  On 
December  12. 1995.  tbe  Amex  submitted 
to  the  Commission  Atmendment  No.  l  to 
theptoposed  rule  chknge.' 

Tne  proposed  rulejchange  was 
published  iat  cmnmfnt  in  Securities 
Exchange  Act  Releaas  No.  36225 
(September  13. 1995|,  60  FR  48734 
(S^tnnber  20, 1995).  No  comments 
were  rsoeived  on  thai  proposal.  This 
(uder  approves  the  propored  rule 
change,  including  Amendment  No.  1  on 
an  accelerated  buis, 

O.  Daecripdoa  of  th4  Proposal 

Section  104  of  the  Amex's  Company 
Guide  sets  forth  the  current  standards 
for  1i«rtng  bonds  and  debentures. 
Presently,  the  Amex  will  consider 
listing  a  debt  security  if:  (1)  The 
company  appears  tolbe  in  a  financial 
position  sufficient  te  satisfactorily 
service  the  d^  issua;  (2)  the  issuer 
meets  the  size  and  etfnings  guidelines 
applicable  to  issuers  listing  common 
stock;  *  and  (3)  the  issue  has  an 
aggregate  market  value  and  principal 


UMI 


« 15  U.S.C  78i(bKl)  llSaS). 

M7CFR240.1«b-«(19»4). 

>  Sm  lettar  fram  Claudia  Ciowlay,  Amex.  to  Glen 
BanrntiM.  Sanior  Couna*!.  Dhriaioa  of  Market 
ragulation.  SBC  dated  DatoanAiar  12.  IMS. 
Amandmant  No.  1  wpplcnantad  the  ptopoaal  by 
cpadiying  that  (1)  the  un^arlying  aquhiaa  of  lilted 
coavettible  debt  muat  be  fubjact  to  nal-time  lart 
tale  nporting  in  the  Uniiarf  Slata*.  (2)  apedaliau 
tffifnaA  to  municipal  devt  muat  comply  with 
MSm  Rule  G-3,  (3)  mu^dpal  Mcuritiea  will  not 
be  Mibiact  to  off-board  tivling  raatrictiona.  and  (4) 
unrated  debt  aecuritiea  of  unaffiliated  iaaueia  may 
be  liated  if  an  NRSRO  ha«  ourently  aaa^ned  an 
invaatment  |nde  rating  t^  an  inmedidteiy  aenior 
iaaua  by  the  mum  ooopeity. 

<The  Amex  guidelineajprovide  for  the  iaauer  to 
have  ttockholdera'  aquit]|  of  at  laeat  S4.000.000  and 
pf»4ax  income  of  at  least  S7SO.0OO  in  its  laat  Oacal 
year,  or  in  two  of  ito  last  three  Bacal  yean. 


amount  of  at  least  $5  million  for  issuws 
that  have  oranmon  stock  listed  on  the 
Amex  or  the  New  York  Stock  Exchange 
("NYSE"),  or  at  least  $20  million  and  . 
100  holders  for  issuers  that  do  not  have 
securities  listed  on  the  Amex  or  NYSE. 
The  Amex  presently  gives  consideretian 
to  delisting  a  bond  issue  if  the  aggreeate 
market  value  or  principal  amount  CbUs 
below  $400,000.  For  ccoveitible  debt. 
txmtinM*^  listing  is  dependent  upon  the 
underljring  security  remaining  in 
comidianoe  vrith  the  Amex's  numerical 
criteria  for  that  security. 

The  Amex  proposes  to  amend  its 
standards  for  the  listing  of  debt 
securities  widi  a  view  towards  making 
the  Eyb*ng^  mcne  accessible  to  debt 
issuem  and  facilitating  the  listing  of 
such  securities.'  Spedfically.  the 
proposal  eliminates  the  requiiem«its- 
that  die  issuer  demonstrate  that  it  will 
be  able  to  satisfsctorily  service  the  debt 
issue,  and  that  the  issuer  meet  the  size 
and  — wiinga  guidelines  applicable  to 
companies  listing  common  stock.  The 
proposal  also  removes  the  requirement 
that  issuers  that  do  not  have  securities 
listed  on  the  Amex  or  NYSE  have  at 
leest  100  holdera  and  an  aggregate 
mari^et  value  and  principal  amount  of 
$20  million.  Finally,  the  proposal 
modifies  the  current  aggregate  market 
value  and  principal  amount  requirement 
by  stating  that  the  issuer  must  have  at 
least  $5  miUion  in  aggregate  market 
value  or  principal  amount. 

In  place  of  the  current  guidelines,  the 
proposal  provides  that  the  Amex  may 
Ust  an  issuer's  debt  securities  if  an 
issuer  of  an  equity  security  listed  on  the 
Amex  or  NY^  is  in  "good  standing" 
with  the  respective  exchange,"  and  has 
an  aggregate  market  value  or  principal 
amount  of  at  least  $5  million.  This 
standard  also  will  apply  to  an  issuer 
that  is  owned  by.  or  under  common 
control  with,  an  issuer  of  equity 
securities  listed  on  the  Exchange  or  the 
NYSE  ("listed  issuer");  and  to  an  issuer 
whose  debt  securities  are  guaranteed  by 
a  listed  issuer. 

In  contrast,  debt  securities  of  an. 
"\uiaffiliated"  issuer  '  will  not  be 
eUgible  fw  initial  listing  on  the  Amex 


unless  a  nationally  recognized  securities 
rating  organization  ("NRSRO")  has 
assigned  a  certain  minimum  rating  to 
the  bonds  (or  to  other  bonds  issued  by 
the  same  company).  Specifically,  debt 
securities  of  an  unaffiUated  issuer  will 
not  be  eligible  for  initial  lilting  on  the 

Amexunbss: 

•  An  NRSRO  hu  ataignad  a  cuzrmt  ntiiig 
to  the  debt  security  tliat  is  no  lower  than  a 
Standaid  and  Poor's  ("SAP")  Corporation 
"B"  istiiv  or  an  equivalent  rating  by  another 

NRSRO.  or 

•  If  no  NRSRO  has  assigned  a  rating  to  the 
issue,  an  NRSRO  has  currently  assigned  an 
investment  grade  rating  to  an  immediately 
senior  issue,*  or  a  ratii^  that  is  no  lower  thaq, 
an  SftP  Corporatioo  "B"  rating  (or  an 
equivalent  rating  by  anodier  NRSRO)  to  a 
pari  passu*  or  fanlor  issue. 

As  under  its  current  rules,  the  Amex 
will  give  consideration  to  delisting  a 
bond  issue  if  the  issuer  is  unable  to 
meet  its  obligati(ms  <m  the  listed  debt, 
or  if  the  debt's  aggregate  market  value  or 
principal  amount  fiaUs  below  $400,000. 
The  Amex  prcposal  amends  the 
delisting  standards  to  clarify  that  any 
d^  issuer  that  is  unable  to  meet  its 
obligation  on  the  listed  debt  securities 
may  be  delisted.  In  applying  this 
standard,  the  Exchange  states  that  it 
normally  will  not  delist  the  dd>t  if  there 
is  value  in  the  security  and  continued 
Exchange  trading  is  in  the  best  interests 
of  investor8.i<>  Ho%vever,  if  an  issuer  is 
uioable  to  meet  its  financial  obligations 
and  there  is  iriin'"*"!  or  no  value  in  the 
security,  the  Exdiange  will  give  serious 
consideratiott  to  delisting  the  debt 
issue.ii  The  Exchange  states  that  it  also 
will  consider  deUsting  debt  that  was 
listed  based  on  the  issuer  being  either 
majority-owned  or  guaranteed  by  an 
Amex  or  NYSE  issuer  when  the  equity 
securities  of  such  owner  or  guarantor 
are  deUsted." 

Convertible  bonds  will  be  reviewed 
for  continued  listing  when  the 
underlying  equity  security  is  delisted, 
and  wiU  be  delisted  when  the  related 
security  is  no  longer  subject  to  real-time 
last  sale  reporting  in  the  United  States.^^ 
Further,  if  the  underlying  equity 


*  The  Ccmmiaaion  notes  that  the  new  guidelines 
for  listing  debt  securities  are  substantially  similar 
to  the  NYSE's  debt  listing  standards,  which  the 
Commission  approved  in  Securities  Exchange  Act 
lUeese  No.  34019  (May  5. 1994).  50  FR247S5  (May 
12. 1994). 

•A  company  is  in  "good  standing"  if  it  is  above 
the  relevant  continued  listing  guidelinea. 

'  An  unaffiliated  issuer  is  one  that  has  no  equity 
securities  listed  on  the  Amex  or  NYSE;  Js  not. 
directly  or  indirectly,  mafcrity-awned  by.  nor  under 
common  control  with,  an  issuer  of  Amex  or  NYSE- 
listed  equity  securities;  and  is  not  issuing  a  debt 
security  guaranteed  by  an  issuer  of  equity  securities 
Usted  oa  the  Anwx  or  NYSE. 


*  To  be  investment  grade,  an  issue  must  be 
assigned  a  rating  no  lo«»er  tlian  an  SaP  Corporation 
rating  of  "BBB-"  (or  another  NSSRO's  equivalent 
thereof).  The  Amex  amended  the  proposal  to 
spedfy  that  it  vrill  apply  this  standard  only  to 
unrated  bonds  tliat  an  immediate/y  junior  to 
another  latad  claaa  of  securities  issued  by  the  amne 
company.  See  Amendment  No.  1,  tupm  note  3. 

•A  pari  passu  iaaua  has  equal  standing  with  the 
debt  issue  proposed  to  be  listed. 

<•  Ste  SecuriHee  Exchange  Act  Releese  No.  3ft22S 
(Seplambar  13, 1995).  60  FR  40734  (September  20. 
1995)  (notioe  of  this  proposed  rule  change). 

>  s  See  Amendment  No.  1  supra  note  3  (specifying 
that  last  trade  repocting  must  be  aveiUtia  in  the 
United  State*]. 


security  is  delisted  due  to  a  violation  of 
the  Amex  "corporate  responsibility" 
criteria  (inclumng,  but  not  limited  to, 
the  outside  director,  audit  committee 
and  shareholder  voting  requirements),^* 
the  Exchange  will  delist  aU  debt 
securities  convertible  into  that  equity 
security. 

The  Amex  also  proposes  to  simplify 
the  listing  process  for  debt  issuers  by 
reducing  the  number  of  documents  that 
an  applicant  must  file  in  support  of  its 
debt  listing  ^plication.  Spedfically,  the 
Exchange  will  eliminate  the  schedide  of 
distribution  and  the  listing  resolution. 
In  addition,  the  Exchange  will  no  longer 
require  that  trustees  certify  certain 
issuer-specific  information. 

Finally,  the  Amex  is  adopting  a  new 
rule  to  permit  the  listing  of  municipal 
and  sovereign  debts  (i.e.,  debt  issued  by 
foreign  governments,  and  by  American 
states,  localities,  or  government 
agencies)."  The  Exdiange  will  evaluate 
whether  to  list  there  issuers  on  a  case- 
by-case  basis  and  will  treat  the  issuer  as 
an  "unaffiliated"  corporate  issuer  for 
purposes  of  the  initial  listing  guidelines 
described  above.  Municiptal  debt  will  be 
subject  to  the  same  delisting  standards 
as  corporate  debt.  The  Amex  will  assign 
municipal  securities  accepted  for  listing 
on  the  Exchange  to  speciaUsts  that  will 
trade  the  securities  in  accordance  with 
all  Amex  regulations  otherwise 
applicable  to  the  trading  of  securities  on 
the  trading  floor.  ^*  All  Exchange 
contracts  in  municipal  securities  will  be 
compared,  setUed  and  cleared  in 
accordance  with  the  applicable 
regulations  of  the  Municipal  Securities 
Rulemaking  Board  ("MSRB"). 

m.  Discussion 

The  Oimmission  finds  that  the 
proposed  rule  change  is  consist«it  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).  ^^ 
Specifically,  the  Commission  believes 


><  See  Sections  121-123  of  the  Amex's  Company 
Guide. 

"This  does  not  include  debt  issued  or 
guaranteed  by  the  United  States  Government  or 
agencies  thereof  that  presently  may  be  admitted  to 
diealings  on  the  Exchange  pursuant  to  Amex  Rule 
140. 

''The  Amex  intends  to  require  specialist  units 
applying  for  appointment  and  registration  in 
municipal  securities  to  be  in  compliance  with 
MSRB  Rule  G-3  regulations  regarding  municipal 
securities  principals  and  r^resentatives.  See 
Amendment  No.  1  supra  note  3.  The  National 
Association  of  Securities  Dealers,  Inc.  ("NASD") 
haa  authority  to  enforce  MSRB  rules  for  listed 
municipal  securities.  The  Amex  enfcntrement  in  this 
regard  wrill  not  preempt  or  limit  in  any  manner  the 
NASD's  authority  to  act  in  tliis  i 

"lSU.S.C78((b)(1988). 


the  proposal  is  consistent  with  the 
Section  6(b)(S)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  development  and  enforcement  of 
adequate  standards  governing  the  initial 
and  continued  listing  of  securities  on  an 
exchange  is  an  activity  of  critical 
importance  to  financial  markets  and  the 
investing  public.  Listing  standards  serve 
as  a  means  for  a  self-regulatory 
organization  to  screen  issuers  and  to 
provide  listed  status  only  to  bona  fide 
companies  with  sufficient  float,  investor 
base  and  trading  interest  to  maintain  fair 
and  orderly  markets.  Once  a  security 
has  been  approved  for  initial  listing, 
maintenance  criteria  allow  an  exchange 
to  monitor  the  status  and  trading 
characteristics  of  that  issue  to  ensure 
that  it  continues  to  meet  the  exchange's 
standiirds  for  market  depth  and 
liquidity.  For  the  reasons  set  forth 
below,  the  Commission  believes  that  the 
proposed  rule  change  will  provide  the 
Amex  with  greater  flexibility  in 
determining  which  debt  sectirities 
warrant  inclusion  in  its  bond  trading 
and  disclosure  systems,  while 
continuing  the  protections  that  the 
Exchange's  listing  standards  provide 
investors. 

After  careful  review,  the  (Commission 
has  concluded  that  the  proposed  initial 
listing  standards  should  help  the  Amex 
to  ensure  that  only  substant^ 
companies  capable  of  meeting  their 
financial  obligations  are  eligible  to  have 
their  debt  Usted  on  the  Exchange.  As 
before,  the  proposed  rule  change  will 
require  that  the  Amex  evaluate  an 
issuer's  ability  to  (xnrer  the  interest 
charges  on  its  debt  securities.  Although 
the  Exchange  currenUy  makes  this 
interest  coverage  determination  itself,^* 
the  amended  standards  will  rely  instead 
on  either  the  issuer's  relationship  with 
the  Amex  of  NYSE,  or  tiie  debt's  NRSRO 
rating. 

The  O)mmission  agrees  that,  to  the 
extent  that  the  Amex  and  the  NYSE 
have  adequate  listing  standards  for 
common  stock,  the  Amex  reasonably 
may  assujone  that  listed  companies  (and 
certain  affiliates  thereof)  should  not 
pose  a  significant  risk  of  defatilting  on 
their  obligations  so  long  as  the 
companies  remain  in  "good  standing" 
on  the  exchanges.  Moreover,  debt 
securities  enjoy  seniority  over  equity 
securities.  Because  the  Amex  (or  NYSE) 


"As  noted  above,  the  current  listing  standards 
require  that  s  company  appear  to  be  in  a  financial 
position  sufficient  to  satisfactorily  service  in  the 
debt  issue  to  be  listed. 


presumably  would  not  have  listed  the 
junior  equity  issue  imless  it  was 
satisfied  with  the  quality  of  the 
company,  the  Commission  believes  it  is 
reasonable  for  the  Amex  to  assume  that 
the  senior  debt  issue  also  warrants  listed 
status. 

For  "unaffiliated"  issuere,  the 
Commission  finds  that  it  is  not 
unreasonable  for  the  Exchange  to  defer 
to  the  expertise  of  an  NRSRO,  rather 
than  conducting  its  own  analysis  of  the 
company's  financial  condition,  as  is 
presentiy  the  case.  Although  the 
Commission  would  be  concerned  by  any 
potential  misuse  of  NRSRO  ratings,  the 
Commission  notes  that  the  NRSROs 
routinely  evaluate  interest  covwage, 
among  other  things,  when  they  rate 
bonds.  In  additioa,  their  methodology 
incorporates  extrinsic  fectore,  such  as 
characteristics  of  the  issuer's  industry 
group.  The  Commission  therefore  agrees 
with  the  Exchange  that,  imder  these 
circumstances,  NRSRO  ratings  can  be 
relied  upon  for  determinations  about  the 
creditworthiness  of  issuers. 

Moreover,  the  Commission  is  satisfied 
that  the  distinctions  in  NRSRO  ratings 
drawn  by  the  .\mex  are  valid.'* 
According  to  the  S&P  Ckirporation's  debt 
rating  definitions,''^  bonds  rated  "B"  (or 
higher)  currenUy  have  the  capacity  to 
meet  interest  payments  and  principal 
repayments,  whereas  bonds  rated 
"CCC"  (or  lower)  are  dependent  upon 
favorable  business,  financial  or 
economic  conditions  to  meet  timely 
payments  of  interest  and  repayment  of 
principal.  The  (Commission  also  believes 
that  it  is  logical  for  the  Amex  to  assume 
that  an  unrated  debt  issue  which  is  pari 
passu  with  (or  senior  to)  an  issue  with 
at  least  a  "B"  rating  would,  if  rated, 
receive  an  equal  (or  higher)  rating. 
Finally,  to  permit  the  Amex  to  list 
unrated  bonds  that  are  immediately 
junior  to  an  investment  grade  issue  is 
appropriate  because  those  bonds 
generally  wotild  be  rated  no  more  than 
one  rating  category  lower  (i.e.,  a  S&P 
Corporation  "BB"  rating).2» 

As  for  the  other  provisions  in  the 
proposal,  the  Commission  finds  that 
they  strike  an  appropriate  balance 
between  protecting  investors  and 
enhancing  the  flexibility  of  the  debt 
fisting  process.  For  instance,  the 
proposed  rule  change  provides  that,  to 
be  eligible  for  Usting,  a  bond  issue  must 
have  an  aggregate  market  value  or 


**The  Commission  notes  that  the  NRSRO  tatings 
being  adopted  by  the  Amex  are  the  same  standards 
as  the  Commission  approved  for  the  NYSE  in 
Securities  Exchange  Act  Release  No.  34019,  mpia 
note  5. 

»>See  Standard  ft  Poor's  High  Yield  DirectioBs, 
January  1094. 
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uindptl  amount  of  at  least  $5  million. 
Tliis  uould  enable  tb^  Amex  to  deny 
listed  status  to  compafiies  whose 
aecurities  do  not  havci  sufficient 
liquidity  for  a  fair  ana  orderly  market, 
without  <nfr<figing  upou  boito  fide 
iaauers'  access  to  the  Exchange's  bond 
trading  and  disclosuie  systems. 

Conversely,  the  Cominission  does  not 
belteve  that  eliminating  the  distribution 
rsquirement  tat  unaffiliated  issuers  will 
have  a  significant  advjBne  eOect  on 
invastora  in  the  bond  market  In  the 
past,  the  Commission  has  recosnized 


icuhto 


that  sudi  inSonnatian;may  be 
estimate  accurately  ai>d  may  be 
mlatively  leas  pertinebt  than  other 
betan."  Additionally,  the  Commissiai 
believes  that  the  proploaed  elimination 
of  certain  documents  that  the  Exchange 
currently  requires  firotn  applicants  is 
reaamiable.  Specifically,  the  Exchange  is 
«liin«n«Hng  the  scheclule  of  distributicm 
because  distribution  Is  no  longer  a 
listing  guideline,  and'the  listing 
resohiticm  because  it  is  essentially 
ceremonial  in  nature  and  does  not  serve 
any  significant  purpoae."  The  Amex 
also  Will  cease  to  reqaire  that  trustees 
certify  issuer-spedfio  inftmnation. 
Accordingly,  the  Exchange  only  will 
require  tl^t  the  oerti^cate  show  the 
trustee's  acceptance  of  the  trust. ^^ 

In  terms  of  the  detifting  criteria,  the 
Commission  has  concluded  that  the 
revised  standards  diquld  enable  the 
Amex  to  identify  Ust^  companies  that 
may  have  insufficient  resources  to  meet 
their  finnnrinl  obllgafions  or  whose  debt 
securities  may  lack  adequate  trading 
depth  and  liquidity.  This,  in  tiun,  will 
allow  the  Exchange  to  take  appropriate 
action  to  protect  bondholders.  The 
Amex  delisting  stanckrds.  how^ever,  do 
not  include  a  fniniTni>m  market  value  for 
debt  securities.  The  Exchange  states  that 
if  an  issuer  is  unable  to  meet  its 
financial  obligations  and  there  is 
minimal  or  no  value  in  the  security,  the 
Exchange  will  give  serious 
consideration  to  delisting  the  debt 
iss\ie.^  As  the  Cominission  discussed  in 


UMI 


*>S«e  SecurMM  Excfaani*  Act  RaleM*  No.  32909 
iSmptmAm  IS.  1993).  SS  F^  49537  (Saptambw  23. 
1993)  (Fil«  No.  SR-NYSB-e3-21)  (approving 
■mandni«nt«  to  Paragraph  T03.06  of  the  NYSE'* 
Listed  Company  Manual  to  eliminate  requirement 
that  diatribution  infonnati^n  be  tubmitted  ai 
(upporting  documanl  to  d^  liadng  application). 

"Tba  ^itrt^wf  will  coittinue  to  require  an 
opinion  of  counaal  that  th«  isauanca  of  the  debt  has 
been  approved  by  the  company'*  board  of  director*. 
See  Section  21 3.6(c)  of  tbeiAmex'a  Company  Guide. 
Not  requiring  a  listing  iMofution  i*  consistent  with 
NYSE  procedure*.  See  Paragraph  703.06  of  the 
NYSE'*  LMad  Company  A^uo/. 

**This  is  consistent  witD  NYSE  requiramenta.  See 
Pangrapfa  703.06  of  the  NTSr*  LiMted  Company 
kkmoM. 

a*  See  Securhia*  Exchan|e  Act  release  No.  36225, 
tapia  note  10. 


its  approval  of  similar  debt  standards  for 
the  NYSE.**  the  Commissicm  expects 
the  Amex  to  consider  carefully  the 
propriety  of  continued  exchange  trading 
of  the  seciuities  of  bankrupt  or 
distressed  OMnpanies,''  and  expects 
debt  securities  with  minimal  value  to  be 
delisted. 

In  addition,  the  Amex  will  delist 
convertible  bonds  whenever  the 
underlying  equity  security  is  no  longer 
subject  to  real-time  last  sale  reporting  in 
the  United  States.^"  If  the  related  equity 
moely  moves  from  the  Amex  to  another 
market,  it  is  not  inconsistent  with  the 
Act  for  the  Exchange  to  have  discretion 
to  continue  listing  the  convertible  ddit. 
This  would  not  be  the  case,  however,  if 
the  underlying  security  is  delisted 
because  the  issuer  violated  one  of  the 
Amex's  corporate  responsibility  criteria. 
As  a  general  matter,  the  Commission 
would  have  serious  concerns  about  any 
proposal  that  does  not  provide  Ua  the 
delisting  of  convertible  bonds  where  a 
company  acts  to  disadvantage  its 
shareholders.  The  Amex  proposal 
addresses  this  concern  by  including  in 
its  guidelines  that  the  Exchange  will 
delist  convertible  bonds  when  the 
issiier's  equity  security  is  delisted  due 
to  a  violation  of  the  Exchange's 
corporate  governance  listing 
standards.'* 

Finally,  the  Commission  believes  that 
the  Amex's  initial  listing  and  delisting 
criteria  are  appropriate  for  determining 
wdiether  municipal  debt  should  be 
trading  on  the  Exchange.  Because 
municipal  securities  will  trade  under 
the  Amex's  existing  regulatory  regime 
for  trading  securities  (which  includes 
specialist  obligations,  margin 
requirements,  and  surveillance 
programs),  the  Commission  believes  that 
adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
municipal  securities.^" 

The  Commission  notes  that  the 
MSRB's  regulatory  scheme  for  the 
comparison,  settlement,  and  clearing  of 
municipal  seciuities  will  continue  to 
apply  to  municipal  securities  listed  on 
the  Amex.  Additionally,  the  Amex  will 
require  specialist  units  applying  for 
appointment  and  registration  in 
mimidpal  securities  to  be  in 


*•  See  Securities  Exchange  Act  Belease  No.  34019, 
supra  note  5. 

2' For  example,  the  Commission  believes  that  the 
Amex  should  delist  the  debt  of  companiaa  in 
bankruptcy  that  file  a  plan  of  reorganizatioB 
providing  no  recovery  for  debt  holders. 

"See  Amendment  No.  1,  supm  note  3  (spediying 
that  last  trade  repotting  must  be  available  in  the 
United  State*). 

*■  See  supra  note  14  and  accompanjring  text 

>oThe  Amex  confirmed  in  Amendment  No.  1, 
lupra  note  3,  that  municipal  securities  will  not  be 
subject  to  off-board  tiadijig  restrictions. 


ccHnpliance  with  MSRB  Rule  G-3 
regarding  municipal  securities 
principalis  and  representatives.'*  The 
Conmdssion  believes  that  it  is  important 
that  any  specialist  selected  by  the  Amex 
for  a  listed  municipal  securi^  be  \ .  ■,  '^^ 
familiar  with  the  diaracteristics  of  such 
seoirity. 

The  Commission  finds  good  cause  for 
approving^Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Amendment  No.  1  clarifies  and  codifies 
the  intent  of  cntain  language  used  in 
the  original  filing.  Finally,  the 
Commission  did  not  receive  any 
comments  on  the  original  proposal.^' 
which  was  noted  for  the  full  statutory 
period,  nor  did  it  receive  comments  on 
a  similar  NYSE  proposal  that  was  also 
noticed  for  die  hill  statutory  period.»  ^ 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rules  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  1  between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
withheld  bom  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW. 
Washington.  DC  20549.  Copies  of  such 
filing  w^  also  be  available  at  the 
principal  office  of  the  Amex  All 
submissions  should  refer  to  File  No. 
SR-Amex-95-29  and  should  be 
submitted  by  January  11. 1996. 

IV.  Coiiclnsion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.3«  that  the 
proposed  rule  change  (SR-Amex-95- 
29).  including  Ammdment  No.  1  on  an 
accelerated  basis,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 


*<  See  Amendment  No.  1,  Bupia  note  3. 

"  See  Securitiee  Exchange  Act  Release  Na  36225, 
gupra  note  10. 

"  See  Securitiea  Kxrhange  Act  Release  No.  34019, 
gupta  note  5. 

M  IS  U.S.C  78a(b)(2)  (1988). 
ss  17  CFR  20O.3O-3(aHl2)  (1994): 


Mafgaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc  95-31087  Filed  12-20-95;  8:45  am] 

■LUHO  coot  aei»4i-ii 


[RaieaaeNa  34-46892:  File  No.  8R-P8E- 
96-201 

San-Rtgulalory  Organizalions;  Notloe 
of  niing  of  Proposed  Rule  Change  t^ 
the  PacHIc  Slock  Exchange,  Inc. 
Relating  to  the  Composition  and 
Duties  of  the  OpUone  Allocation 
Commltlse  of  the  Exchange 

December  14. 1995. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
November  15, 1995,  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
('Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n.  arid 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Segnlatory  Otganization's 
StataaMBt  of  the  Terms  of  Snhstamx  of 
the  Propoeed  Rale  Change 

The  PSE  propoees  to  amend  the  rules 
relating  to  me  composition  and  duties  of 
its  Options  Allocation  Committee 
("OAC). 

n.  Self-Regnlatory  Organixation's 
Statement  of  the  Pnrpoee  of,  and 
Statntory  Basis  for,  tibe  Prepoeed  Role 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  cuiceming  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  conunents  it  received 
on  the  proposed  rule  change,  llie  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries.  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statonents. 

(A)  Sdf'Regulattuy  Orgprdzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  prapoeee  to  make  five 
changes  to  PSE  Rule  11.10(c).  First,  the 
Rule  currently  provides  in  part  that  the 
OAC  shall  consist  of  Floor  Brokers  and 
Market  Makers.  The  Exchange  proposes 


to  amend  this  provision  to  provide  that 
the  OAC  shall  consist  of  Market  Makers, 
Lead  Market  Makers.  Floor  Brokers, 
and/or  persons  associated  with  floor 
members,  office  members  or  office  allied 
members.' 

Second.  Commentary  .01  to  Rule 
11.10(c)  currently  provides  that  the 
OAC  shall  be  comprised  of  (i)  two  Floor 
Brokers  from  either  the  Options  Floor 
Trading  Committee  or  the  Options 
Listing  Committee:  (ii)  two  Market 
Makers  or  Lead  Market  Makers  from 
either  the  Options  Floor  Trading 
Committee  or  the  Options  Listing 
Committee;  {Ui)  three  at-large  Floor 
Brokers:  and  (iv)  three  at-la^  Maricet 
Makers  or  Lead  Market  Makers.  The 
Exchange  proposes  to  amend  thi» 
provisions  to  provide  that  attnnpts  shall 
be  made  in  order  for  the  OAC  to  have 
a  composition  that  includes:  Floor 
Brokers  bxua  either  the  Options  Floor 
Trading  Committee  or  the  Options 
Listing  Committee;  Market  Makers  or 
Lead  Market  Makers  from  either  the 
Options  Floor  Trading  Committee  or  the 
Cations  Listing  Committee;  at-large 
Floor  Brokers;  and  at-large  Market 
Makers  or  Lead  Market  Makers. 

Third,  the  Exchange  proposes  to 
eliminate  the  provision  in  Commentary 
.01  that  the  OAC  shall  be  limited  to  no 
more  than  three  members  of  the  Options 
Floor  Trading  Committee  and  no  more 
than  three  members  of  the  Options 
Listing  Committee. 

Foiirth,  Rule  11.10(c)  currently 
provides  that  it  shall  be  the  duty  of  the 
OAC  to  allocate,  reallocate  and  evaluate 
options  issues.  The  Exchange  proposes 
to  change  this  provision  to  provide  that 
the  OAC  shall  allocate  and  reallocate 
option  issues. 

Finally,  Rule  11.10(c)  currently 
provides  that  the  OAC  shall  be 
responsible  for  monitoring  the 
performances  of  trading  crowds  and 
Lead  Market  Makers.  Tbe  Exchange 
proposes  to  change  this  provision  to 
provide  that  the  OAC  shall  be 
responsible  for  evaluating  and 
monitoring  the  performances  of  Maricet 
Makers,  trading  crowds  and  Lead 
Market  Makers.  ^ 

The  Exchange  believes  that  the 
current  rules  on  the  composition  of  the 
OAC  are  unnecessarily  restrictive  and 
that  the  proposed  changes  to  these  rules 
are  appropriate  in  order  to  allow  for 
greater  flexibility  in  the  committee 
selection  process  and  the  process  for 
replacing  committee  members  who 


'MU.&C  781(b)(1)  (1988). 


*  qr.  PSE  Const,  Alt  IV.  §  8(a)  (similar  provisioQ 
for  Equity  Allocation  Committae). 

>  The  OAC  currently  evaluates  Market  Makers 
and  Lead  Market  Makers  pursuant  to  Options  Floor 
Procedure  Advice  B-13. 


resign  ot  change  their  status  in  regard  to 
floor  membership  or  service  on  other 
committees  of  the  Exchange.  With 
regard  to  the  proposed  diaages  to  the 
nUes  on  the  duties  of  the  OAC.  the 
Exdiange  believes  that  they  clarify  the 
existing  rules  and  do  not  otherwise 
change  the  way  business  is  conducted 
on  the  Exchange. 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act.  in  general,  and  Section 
6(b)(5),  in  particular,  in  that  it  promotes 
just  and  equitable  principles  of  trade, 
and  Section  6(b)(4),  in  particular,  in  that 
it  assures  a  fair  representation  of 
members  in  the  administration  of  the 
afhirs  of  the  Exchange. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose . 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatay  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


m.  Date  ofEflectiveaeas  of  the 
Propoeed  Rale  fTiafn  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finrfing  or 
(ii)  as  to  which  the  self-regulatory 
organizations  consents,  the  Ccnnmission 
wiU: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  propoeed  rule  change 
should  be  disapproved. 

IV.  SoUdtatioB  of  Conunents 

Interested  persons  are  invited  to 
sulxnit  Mrritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  maUng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  £)C  20549.  Copies  of  the 
submissinn.  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  Mrlth  the 
Commission,  and  all  written 
communications  relating  to  the 
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proposed  rule  chan|0  between  the 
Commission  and  anw  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accwdanc^  with  the 
provisions  of  5  U.S.C.  552,  will  be 
svailable  for  inspection  snd  copying  in 
the  Commissian's  Pkiblic  Refarenoe 
Section,  450  Fifth  Street.  NW., 
Waslungton,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspecticm  and 
copying  at  the  prinqipal  office  of  the 
above-mentioned  s^-regulatory 
organization.  All  supmissions  diould 
tenrtoPile No.  SR4PSE-95-29 and 
shouM  be  submitted  by  January  11, 
1996. 

Pot  the  Comminioii.  by  the  Division  of 
Maricat  Ragalation,  pinuant  to  delegated 
authority.* 

Margaret  a  Mi^vla^i, 
Deputy  Secretary. 
ffH  Doc  95-31068  Pi|Kl  12-20-95: 8:45  am] 


SELECTIVE  SERVICE  SYSTEM 

NoHm  to  RsQMraittB  Who  H>V9 
AtlriMdAg«26Y^ws 

Registrants  who  have  attained  age  26 
years  do  not  have  the  duty  to  notify  the 
Selective  Service  System  of  a  change  in 
their  address. 

If  a  registrant  notifies  the  System  of  a 
change  in  his  addrelBS  the  System  may 
lecoidit. 

This  notice  is  issued  pursuant  to  my 
authority  in  32  CFR  1621.1. 

Dated:  Dacnnber  14. 1995. 
GilCatando. 
Director  of  Selective  Senice. 
(FR  Doc.  95-31000  Pi|ed  12-20-95:  8:45  am] 


DEPARTMENT  OF  STATE 

BuraM  of  Politicai-MIHtary  Affairs 
[Public  NoHoe  23131 

PoNcy  on  MunKiorts  Export  Ucanaas  to 


AOBtCV:  Departmeat  of  State. 
ACnON:  Public  notice. 


t:  Notice  is  hereby  given  that  all 
hcenses  and  other  approvals  to  export 
or  othertvise  transftr  commercial 
defense  articles  or  defense  services  to 
Nigeria  are  suspended  until  further 
notice.  This  action  is  being  taken 
pursuant  to  SectioO  38  and  42  of  the 
Arms  Export  Control  Act. 
EFFECTIVE  DATE:  November  10, 1995: 


UMI 


« 17  CFR  2<I0.20-3(aXi2)  (1M4). 


FOR  FUmcn  MFOfMATION  COffrACT: 
Richard  Sherman,  Office  of  Arms 

Transfisr  and  Export  Control  Policy, 
Bureau  of  Political-Military  AfEurs. 

Department  of  State  (202  647-4231). 
SUPPLOeiTARV  MFOfMATION:  On 
Novonber  10.  President  Clinton 
annoimced  a  ban  on  the  sale  and  repair 
of  military  goods  and  services  to 
Nigeria.  It  is  thus  the  policy  of  the  U.S. 
Govoiunent  to  deny  all  new,  and 
susprad  all  previotuly  issiied,  licenses 
and  other  approvals  to  export  or 
otherwise  transfiar  commercial  defense 
articles  and  defense  services  to  Nigeria. 
This  action  is  being  taken  ta  underscore 
the  importance  the  United  States 
attaches  to  an  orderly  and  timely 

-^transition  to  unhindered  elected  civilian 
government,  as  well  as  to  respect  for 
human  rights. 

The  licenses  and  approvals  subject  to 
this  policy  include  those  which  permit 
commercial  defense  article  and  service, 
including  repair  service,  exports  of  any 
kind  (e.g.  licenses  and  other  approvals 
for  manufacturing  license  agreements, 
technical  assistance  agreements,  and 
technical  data  exports),  involving 
Nigeria,  subject  to  the  Arms  Export 
Control  Act.  This  policy  also  prohibits 
the  iise  in  coimection  with  Nigeria  of 
any  exempticms  from  licensing  or  other 
approval  requirements  included  in  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  Parts  120- 
130),  with  the  exception  of  the 
exemption  specified  at  22  CFR 
125.4(b)(13). 

This  action  has  been  taken  pursuant 
to  Sections  38'and  42  of  the  Arms 
Export  Control  Act  (22  U.S.C.  Sections 
2778  and  2791)  and  Section  126.7  of  the 
ITAR  in  furtherance  of  the  foreign 
policy  of  the  United  States.  In 
accordance  with  Sections  126.3  and 
1 26. 7  of  the  ITAR.  affected  persons 
desiring  review  of  this  policy  with 
regard  to  a  particular  export  may 
petition  the  Director,  Office  of  Defense 
Trade  Controls. 

Dated:  December  11. 1995. 
ThoBiaa  E.  McNamara. 

Assistant  Secretary,  Bureau  of  Political- 
Military  Affairs.  DBpartment  of  State. 
IPR  Doc  95-31108  Filed  12-20-95:  8:45  am] 
SHJJNQ  oooc  <ne-is-ii 


[PijblieNo«oeNo.230q 

Unitad  Stalaa  Intamalional 
Tatacommunicatlona  Advfaory 
Commltlaa,  Radiocommunlcatfon 
Sador,  Working  Partiaaef  Study 
Qroup9;Maatlng 

The  Department  of  State  announces 
that  the  United  States  International 


Telecommunications  Advisory 
Committee  (ITAC). 
Radiocommimication  Sector.  Study 
Ckoup  9.  (Radio  relay  systems).  Working 
Parties  will  meet  on  January  9  and  10. 
1996  at  the  Federal  Communication 
Commission.  2000  M  Street.  NW. 
Washington.  DC  20554. 

The  meetings  will  be  convened  as 
follows: 

Wmking  Party  gCCHFSyttBms}— 
January  9, 1:30  pm.  Rocmi  501. 
This  meeting  will  address 
organizational  and  wmrking  plans  for  the 
coming  cycle  including  consideration  of 
Recommendation  GT  PLEN  B  (Annex  1) 
forWRC-97. 

Working  Parties  9 A  (Performance  and 
interface  of  radio  relay  systems),  9B 
(Channel  plans),  and  9D  (Sharing  with 
other  services  except  the  fixed   , 
satellite  service)— J^uary  10, 9:30 
am.  Room  847. 

This  joint  meeting  will  address  the 
development  of  a  work  plan  for  the 
coining  cycle  with  emphasis  on 
preparations  of  sharing  studies  required 
forWRC-97. 

Joint  Woridng  Party  4-9/S  (Sharing 
between  the  fixed  service  and  fixed- 
satellite  service) — ^January  10. 1:30 
pm.  Room  847. 
This  meeting  will  continue 
development  of  the  woric  plan  for  the 
coming  cycle. 

Membos  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Those  planning  to 
attend  the  meeting  should  contact  Mr. 
Alex  Utker  by  phone  at  (202)  418-0767 
or  by  fax  at  (202)  418-^765. 

Dated:  December  11, 1995. 
WananG.  Richards. 
Chairman,  U.S.  ITAC  for  nv- 
Radiocoaununication  Sector. 
[FR  Doc.  95-31001  Filed  12-20-95;  8:45  am] 


[Pulilic  Notloe  Na  2300] 

Unitad  Stalaa  kitamational 
Talacommunlcationa  Adviaory 
ConNnltlaa  (ITAC),  Standardization 
Saetor  (ITAC-T),  National  Study  Group 
«nd  ITAC-T  Study  Group  A;  Maating 

The  Department  of  State  annoxmces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC).  Teleamunxinications 
Standardization  Sector  (TTAC-T) 
National  Study  Group  and  Study  Group 
A  will  meet  on  the  following  dates, 
times  and  venue  in  Washington.  DC: 
ITAC-T  Study  Group  A.  January  30.   . 

1996. 9:30  a-ra.— 4:00  p.m..  at  the 


Department  of  State.  Room  1207.  2201 

C  Street.  NW.  Washington.  DC. 
ITAC-T  National  Study Tkoup.  January 

31  and  February  1. 1996.  9:30  a.m.— 

4.-00  p.m..  at  the  Department  of  State. 

Room  1207. 2201  C  Street.  NW. 

Washington,  DC 

Detailed  agmidas  will  be  provided 
prior  to  the  meetings  to  the  most  recent 
attendees  of  ITAC-T  Study  Groups.  The 
Study  Group  A  agenda  will  deal 
primarily  with  preparations  for  the 
upcoming  Geneva  meeting  of  the  ITU- 
T  Study  Group  1  scheduled  for  February 
27  to  March  8. 1996  and  preparations 
for.  and  development  of  U.S. 
contributions  for  the  upcoming  meeting 
of  mJ-T  Study  Group  3  March  11-20. 
1996.  The  ITAC-T  National  Group's 
agenda  will  covot  preparatirau  for  the 
February  19-23  TSAG  General  meeting 
and  continue  preparations  for  the 
upcoming  World  Telecommunications 
Standardization  Confnence  scheduled 
for  October  1996. 

Monbers  of  the  General  PubUc  may 
attend  the  meetings  and  join  in  the 
discussions.  subjKt  to  the  instructions 
of  the  chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled. 
Questions  regarding  the  meeting  may  be 
addressed  to  Mr.  Earl  Barbely  at  202- 
647-0197.  If  you  wish  to  attend  please 
send  a  fax  to  202-647-7407  not  later 
than  5  days  before  the  scheduled 
meetings.  Please  include  your  name. 
Social  Security  number  and  date  of 
birth.  One  of  the  following  valid  photo 
ID'S  will  be  required  for  admittance: 
U.S.  driver's  license  with  picture,  U.S. 
passport,  U.S.  government  ID  (company 
ID'S  are  no  longer  accepted  by 
Diplomatic  Seoirity).  Enter  from  the 
"C"  Street  Main  Lobby. 

Dated:  December  7, 1995. 

EariS.Bariwly. 

Qiairman,  U.S.  ITAC  for  Telecommunication 
Standardization. 

(FR  Doc  95-31002  Piled  12-20-95;  8:45  am] 


PublleNo(ieeNa23iq 

Unitad  Stalaa  kHamayenal 
Talacommunlcationa  Adviaory 
CommUMi  (TTAC);  Noioaof  Maadng 

The  De|>artment  of  State  announces 
that  a  meeting  of  the  United  States 
International  Teleceaomunications 
AdvisOTy  Committee  (ITAC)  will  be  held 
January  12. 1996, 1:30-^  pjn..  in  room 
1912  of  the  Department  of  State.  2201 
"C"  Street.  NW.,  Washii^ton.  DC.  The 
purpose  of  ITAC  is  to  advise  the 
Depiartment  cm  poUcy.  technical  and 


operational  matters  and  to  provide 
strategic  planning  recommendations, 
with  respect  to  international 
telecommunications  and  information 
issues. 

The  agenda  of  this  meeting  is  to 
consider  prep>arati(ms  for  the  ITU's  first 
World  Telecommunications  Policy 
Forum,  to  be  held  October  21-23. 1996. 
in  Geneva,  with  the  theme  "Global 
mobile  personal  communications  by 
satellite."  both  Members  (governments) 
and  members  (entities  and  organizations 
authorized  to  participate  in  the  Union's 
activities)  are  invited  to  attend  and  may 
submit  contributions  in  their  own  right 
In  particular  the  Department  is  seeking 
ITAC  recommendations  on  U.S. 
participation  in  the  Fonun.  For 
example,  it  is  foreseen  that  U.S. 
contributions,  which  have  been 
requested  by  February  26,  might  consist 
of  a  relatively  short  submission  by  the 
U.S.  government  on  appropriate  topics, 
accompanied  by  one  or  more 
submissions  from  the  private  sector 
interested  in  such  systems.  Questions 
regarding  the  agenda  may  be  directed  to 
Richard  Shrum,  Department  of  State 
(202-647-0050). 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  In  this  regard,  entry  to  the 
building  is  controlled.  If  you  wish  to 
attend,  please  send  a  fox  to  202-647- 
7407  not  later  than  2  days  before  the 
scheduled  meeting.  One  of  the  following 
valid  photo  ID's  will  be  required  for 
admittance:  U.S.  driver's  license  with 
picture,  U.S.  passport,  U.S.  government 
ID  (company  ID's  are  no  longer  accepted 
by  Diplomatic  Security).  Enter  from  the 
"C"  Street  Main  Lobby. 

Dated:  December  13, 1995. 
Richard  E.  Shrum. 
ITAC  Executive  Director. 
[PR  Doc.  95-31072  Filed  12-20-45;  8:45  am] 
MUJNG  oooc  4n«-46-M 

(Public  Notice  2307] 

Privacy  Act  Of  1974;  Craation  Of  a  Naw 
Syatam  of  Racorda 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  create 
a  new  system  of  records,  STATE-41. 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a(r)),  and  the  Office  of 
Management  and  Budget  Circular  No. 
A-130.  Appoi^x  I.  The  Department's 
report  was  filed  with  the  Office  of 
Management  and  Budget  on  December 
4, 1995. 

This  system  of  reeofds  is  being 
implemented  by  the  Department  of  State 


to  reflect  more  accurately  its  wnhi^nCTd 
record  keeping  system  for  Fcxeign 
Service  ofiScers  and  specialists,  and 
WAE  re-employed  annuitants  who  are 
assigned  as  rovers  at  posts  abroad  or 
domeetically.  The  information  included 
is  directly  related  to  the  employee's 
assjgnment  as  a  rover  and  generally 
does  not  include  information  kept  in 
his/her  official  posoimel  file. 

Any  persons  intercKted  in 
commenting  on  this  new  system  of 
records  may  do  so  by  submitting 
coounents  in  writing  to  Margaret  P. 
Grafeid;  Acting,  Director,  Office  of 
Freedom  of  Information,  Privacy  and 
Classification  Review;  Room  1239; 
Department  of  State;  2201  C  Street,  NW; 
Washington,  DC  20520-1239.  This 
sjrstem  of  records  will  be  effective  40 
dJays  from  the  date  of  publication, 
unless  we  receive  comments  which  will 
result  in  a  contrary  determination.  The 
new  system  description,  "Rover 
Records,  STATE-41 "  will  read  as  set 
forth  below. 

Dated:  December  4, 1995. 
Patrick  F.KflOMdy. 
Asnstant  Secretary  fat  the  Bureau  of 
Administration. 


svtraiNAifK 
Rover  Recmtls. 


Unclassified  and  classified. 

tVSTBt  LOCATKM: 

Department  of  State,  2201  C  Street. 
NW,  Washingtcm,  DC  20520;  and  the 
Miami  Regional  Center,  4000  N. 
Andrevrs  Street.  Ft.  Lauderdale,  PL 
33309. 

CATEQOMBSOF  MOMBUALS  OOVEREO  BY  TNC 


Foreign  Service  professional  full-time 
officers  and  specialists, 
(communicators,  secretaries, 
persoimelists,  administrative  officers, 
and  budget  and  fiscal  officers)  who  are 
assigned  as  rovers  for  a  tour  of  duty  or 
in  temporary  duty  status;  WAE  re- 
employed annuitants  assigned  as  rovers 
in  designated  positions;  and  individuals 
previously  in  the  above  two  categories 
whose  reassigmnents  are  pending  or 
who  have  resigned  from  the  rover 
program  or  been  reassigned  outside  of 
the  program. 


iOSTMil 

22  U.S.C  3921  (Management  of 
service);  22  U.S.C  2656  and  2658 
(Management  of  foreign  affairs; 
Delegation  of  authority);  5  U.S.C  301 
(Management  of  the  Department  ctf 
SUte). 
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I 
iMTWSVsnM: 

Cnmrniinication*  between  the  Bureau 
of  Penonnel  (PER)  tnd  the  employee 
leguding  assignments,  extensions  and 
cuxtaihnents;  cosmqunications  between 
PER  and  the  bureau  of  assignment; 
communications  between  the  employee 
and  the  ofBce  respcmsible  for  the 
employee's  rating  regarding  issues  and 
proolons  encountefed  and  neiU- 
•valuatiaa  of  perfo^nanoe  and 
^iryrtyffpKATiMmtit;  ]|iemoranda  and 
telegrams  ragardind  performance 
prepared  at  posts  vS^sn  employee 
served:  employee  tnp  reports; 
onployee's  assigaa|ent  history; 
passports  and  copi^  of  passport 
applications;  photographs  of  employee 
tar  passport  and  visa  purposes:  profile 
sheets  far  visa  applications:  blanket 
travel  authorizatioits  and  amendments: 
training  records;  mfdical  clearance 
notifications;  signed  woric  requirements: 
copies  of  SF-50  penonnel  actions, 
arrival/departure  communications; 
informatian  ragardAig  allowances, 
housing,  and  household  efiiacts:  and 
time  and  attendance  infonnation.  For 
WAE  re-employed  annuitants:  Copies  of 
W-4  tax  withholding  forms,  SF-1190 
foreign  allowance  ftmns.  earnings  and 
leave  statements,  salary  checks  and 
transfer  of  labor  charges  are  also  kept 
when  routed  throu^  the  appropriate 
Executive  Office.  T 

I  Mn  OP  NnONM  IMMT AMtD  M  INi 


All  employees  of  the  Department  of 
State  have  imdergone  a  thorough 
background  security  investigation. 
Access  to  the  Department  and  its 
annexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessidg  a  valid 
identificaticHi  card  or  individuals  under 
proper  escmt  Access  to  the  Miami 
Regional  Center  is  controlled  by  camera 
and  motion  detection  devices.  All 
records  containing  personal  information 
are  maintained  in  secured  file  cabinets 
or  in  restricted  areas,  access  to  which  is 
limited  to  authorized  personnel.  Access 
to  computerized,  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manage  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 


MOOMftI 


Electronic  media,  hard  copy. 


nfTRKVAMUTY: 

Individual  nam4. 


UMI 


asaignmrat  to  that  program  to  be 
diecked.  At  a  minimum,  the  individiial 
must  include:  Name;  date  and  place  of 
birth:  current  mailing  address  and  zip 
code;  signature;  bureau  to  which  he/she 
was  assigned  and  dates  of  assignment. 
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CAfMonnoF 

ortUCHIN^S: 

The  infonnation  in  this  system  is  used 
to  provide  performance  evaluation 
inftmnatian  for  tho  employee's  rating 
and  reviewing  officers  who  are  not  the 
on-site  supervisors^  to  provide  necessary 
infonnation  for  visa  requests  for  foreign 
travel,  for  applications  for  U.S. 
passports,  for  recofunendation  and 
authorization  of  training,  for  assisting 
the  employee  and  posts  in  travel 
arrangements  and  assignment  and 
administrative  processing,  for 
assignment  processing  in  considering 
reappointmente  fo|  re-employed 
annuitants,  and  by  foreign  missions 
when  visas  are  requested.  Also  see  the 
"Routine  Uses"  paragraph  of  the 
Prefatory  Stetemmt  published  in  the 
Fednral  Register. 

( AND  MIACnCiS  roe  STOMMO, 
t  <V  RKOM^  MIMi  iYSTW: 

trMuac: 


These  records  will  be  maintained 
until  they  become  inactive,  at  which 
time  they  will  be  destroyed  or  retired 
according  to  published  record  schedules 
of  the  Department  of  Stete  and  as 
approved  by  the  National  Archives  and 
Records  Administration.  More  specific 
information  may  be  obtained  by  writing 
to  the  Director.  Office  of  Freedom  of 
Information.  Privacy  and  Classification 
Review.  Room  1239;  Department  of 
State.  2201  C  Street,  NW,  Washington. 
DC  20520-1239. 


Individuals  vrbo  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  Freedom  of  Informaticm, 
Privacy  and  Classification  Review 
(address  above). 

These  records  contain  information 
obtained  directly  from  the  individual 
who  is  the  subject  of  these  records,  from 
supervisora  and  officers  who  benefited 
bom  the  individual's  performance  at 
poste  where  the  individual  served,  from 
the  office  of  the  Regional  Executive 
Director,  from  the  Office  of  Medicd 
Services,  and  from  the  Bureau  of 
Personnel. 

nOMCBITAM 


Executive  Director  for  African  Affairs. 
Room  3517;  Executive  Directed  for  East 
Asian  and  Pacific  Affairs.  Room  4313A: 
Execittive  Director  for  Euiropean  and 
Canadi<>n  Affairs.  Room  5428;  Executive 
Director  for  Near  Easton  and  South 
Asian  Affairs.  Room  4245;  or  the 
Managing  Director  for  Systems 
Operations  for  Information 
Management,  Room  4422;  Department 
of  Stete.  2201  C  Street.  NW. 
Washington.  DC  20520;  or  the  Director 
of  Miami  Regional  Center;  4000  N. 
Andrews  Street.  Ft.  Lauderdale,  FL 
33309. 

MOIUCATBW  WIOCBHIWE 

Individuals  who  have  reason  to 
believe  the  Department  of  Stete  might 
have  records  pertaining  to  themselves 
when  they  were  rovers  should  write  to 
the  Director.  Office  of  Freedom  of 
Information.  Privacy  and  Classification 
Review,  Room  1239.  Departmrait  of 
Stete.  1201  C  Street  NW.  Washington. 
DC  20520-1239.  The  individual  must 
specify  that  he/she  wishes  the  Rover 
Records  applicable  to  his/her 


OPTWACr. 

Certain  records  contained  within  this 
system  of  records  are  exempted  from  5 
U.S.C.  5S2a  (c)(3).  (d).  (e)(1),  (e)(4)(G). 
(H),  and  (I),  and  (f).  See  Department  of 
Stete  Rules  published  in  the  Federal 


(FR  Doc.  95-31109  Filed  12-20-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
{Dodat  37864] 

Notice  of  Order  Ad)ueting  the  Standard 
Foreign  Fare  l.evel  index 

Section  4150g(e)  of  Title  49  of  the 
United  Stetes  Code  requires  that  the 
Department,  as  successor  to  the  Qvil 
Aeronautics  Board,  establish  a  Standard 
Foreign  Fare  Level  (SFFL)  by  adjusting 
the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
coste  per  available  seat-mile  (ASM). 
Order  80-2-69  established  the  first 
interim  SFFL.  and  Order  95-10-9 
esteblished  the  currently  effective  two- 
month  SFFL  applicable  through 
November  30, 199S. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  December  1. 
1995.  we  have  projected  non-fuel  coste 
based  on  the  year  ended  September  30. 
1995  date,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest  available 
experienced  mcmthly  foel  cost  levels  as 
reported  to  the  Department. 

By  Order  95-12-23  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 


Atlantic  „ 1.4085. 

Latin  America 1.4448. 

Pacific 1.4717. 

FOR  FURTHER  MFORMATION  COMTACT: 
Keith  A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation. 

Dated:  December  14, 1995 

Patrick  V.Mvphy, 

Deputy  Assistant  Secretary  for  AviatioR  and 
International  Affain. 

[FR  Doc.  95-31052  Piled  12-20-95;  8:45  am] 


Onioa  of  the  Sacraiary 

Notice  That  the  Department  Wm  No 
l-ongar  laaue  Formal  8FRL  Update 
Ordira,  in  Ught  of  the  Raoantly  iaauad 
Final  Rule  Eaempdng  Canriare  From 
Thair  Statutory  Duty  To  nia 
kinmational  Air  Cargo  Tartffa.  We  Ara 
Publiahing  Thia  Notloa  in  tta  Entirety 
w  an  Appendix  to  Thia  Document 

DATED:  Issued  in  Washington,  DC 
December  13, 1995. 
Peliiiik  V.  Miu|ihy, 

Acting  Assistant  Secretary  fm  Aviation  and 
tntemational  Affairs. 

Attadmient 

United  Stetes  of  America,  Department  of 
Transportetion,  Office  of  the  Secretary, 
Waahiigton,  DC 

NOTICE:  Issuing  of  Formal  SFRL  Update 
Orders  Discontinued. 

The  Deptttment  issued  a  final  rule, 
Novonber  30, 1995,  exempting  all  U.S.  and 
foreign  air  carriers  from  their  statutory  duty 
to  file  international  air  cargo  tarlfb,  soUect 
to  die  reimposition  of  the  duty  in  specific 
cases  when  consistent  v^th  the  public 
interest  (60  FR  61472). 

In  light  of  this  development,  the 
Department  wrill  no  longer  be  issuing 
periodic  formal  orders  updating  the  Standard 
Foreign  Rate  Level  (SFRL)  far  each 
geogr^hic  area  (Atlantic,  Latin  America  and 
Pacific).  However,  as  stated  in  our  October 
24. 1994.  Notice  of  Proposed  Rulenuiking.  the 
Department  will  continue  to  recalculate  the 
SFRL  cost  indices.  This  wdll  continue  to 
establish  benchmvk  levels  that  would  be 
considered  reasonable,  and  that  could  be 
used  to  resolve  any  complaints  gainst  rates 
in  any  rate  categories  covered  by  the  SFRL 

These  SFRL  cost  indices  will  be  available 
from  the  DqMrtment  upon  request  Persons 
who  desire  this  information  may  telephone 
the  Department  at  202-366-2435  or  write  to 
the  Department  at  the  following  address: 

U.S.  Depertment  of  Transportation;  Office 
of  the  Secietary;  Office  of  International 
AyiatioQt,  X-«3;  400  7th  Street  S.W.; 
WiMMagton  DC  20590. 

This  notice  shall  be  published  in  die 

r  and  shall  be  served  on  all 


certificated  air  carriers  and  all  foreign  air 
carriers. 

Dated:  December  13. 1995. 
Patrick  V.  Murphy  for  Mark  L  Geichick, 
Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

{FR  Doc.  95-30915  Filed  12-20-95: 8.-45  am] 


PMition  for  a  WMvar  or  CoRvHanca 

In  accordance  with  49  CFR  Sections 
211.9  and  211.41.  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  waiver  of  compliance  with 
certain  requiremente  of  Federal  railroad 
safety  regulations.  The  individual 
petitions  are  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested  and  the 
petitioner's  argumento  in  favor  of  relief. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  date,  or 
commente.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
coimection  with  these  proceedings  since 
the  facto  do  luit  appear  to  wrarrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  niunber  (e.g.,  Waivw 
Petition  Docket  No.  HS-95-1)  and  must 
be  submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration.  Nassif 
Building.  400  SevenUi  Street.  S.W.. 
Washington.  D.C  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Commente  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  oommimications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  ajn.-S  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh 
Street.  S.W..  Washington.  D.C  20590. 
The  waiver  petitions  are  as  foUows: 

Kfississiiipi  Central  Railroad  Campun 
(MSCI) 

FRA  Waiver  Petitioa  Docket  No.  HS-95- 
S 

The  MSCI  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  Hie  MSCI  states  that  it  is 


not  ito  intenticm  to  empfoy  a  train  crew 
ow  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  ite  operation  if 
unusual  operating  conditicms  are 
encounteivd. 

The  MSa  railroad  operates  55.5  miles 
of  excepted  track  from  Grand  junction, 
Tennessee  to  Oxford,  Mississippi.  Train 
movemente  are  authorized  by  Yard 
Limit  rule  and  Timetable  instructi(ms. 
The  maximtim  authorized  operating 
qieed  is  10  mph. 

The  MSa  connecte  with  the 
Burlington  NcHthem  at  HoUy  Springs, 
Mississippi  and  the  Norfolk  Southern  at 
Ckand  Junction,  Teimessee.  There  are  no 
operating  righte  arrangemente  on  any 
carrier.  Nwfolk  Southern  has  1.8  miles 
of  track  righto  at  (kand  Junction, 
Tomessee.  The  MSQ  does  not  operate 
trains  on  the  segment  of  track.  The        ^ 
NcHfolk  Southern  mnintnin^  the  1.8 
miles  of  track. 

The  petitionm  assnto  it  employs  not 
more  than  15  employees  and  has 
demonstrated  good  cause  for  granting 
this  exempti(Mi. 

TIm  Pnget  Soqnd  Railway  Historical 
Aaaodatian  (PSHX) 

FRA  Waiver  Petition  Docket  No.  HS-9S- 
5 

The  Puget  Sound  Railway  Historical 
Association  (PSHX)  requesto  a  waiver 
from  the  requiremente  of  Title  49  Code 
of  Federal  Regulations  Part  228.11(a)(4), 
Mdiich  requires  the  number  of 
consecutive  hoius  off  duty  prior  to 
going  on-duty  for  hours  of  service 
piuposes.  The  PSHX  operates  3  miles  of 
former  Northern  Pacific  branch  line 
between  North  Boid,  and  Snoqualmie, 
Washington,  as  the  Puget  Sound 
Snoqualmie  Valley  Railroad. 

Port  Utilities  Commission  of  South 
Carolina  (PUCQ 

FRA  Waiver  Petition  Docket  No.  HS-95- 
6 

The  PUCC  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  p«iod.  The  PUCC  stetes  that  it  is 
not  ite  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  ito  operation  if 
unusual  operating  conditions  are 
mcountered.  The  PUCC  is  a  Terminal 
Switching  Railroad  operating  within  the 
County  of  Charleston.  South  Carolina 
over  a  1.5  miles  of  trackage  at  North 
Charleston.  South  Carolina.  The 
petitioner  indicates  that  granting  the 
exemption  is  in  the  public  interest  and 
will  not  adversely  aSsct  safety. 


M33t 
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AdditiootUy,  the  patitioBar  tMerts  it 
flmplojri  not  mora  titan  15  employees 
■no  hu  (kraansnet^  good  cause  for 
grsnting  this  exampiiao. 

andBetfcsleytailroad 


(ECU) 

FRA  Watvtr  Petition  Docket  No.  HS-95- 
8 


The  ECBR  sedcs  atcantinuatioii  of  a 
previously  issued  esieioption  so  it  may 
pannit  cntaln  employees  to  remain  on 
duty  not  moea  than  IB  hours  in  any  24- 
hour  period.  The  ECJKl  statea  that  it  is 
not  its  intentifm  to  pnploy  a  train  crew 
over  12  hours  per  diy  under  nonnal 
drcumstanoaa,  hut  Bis  exemption,  if 
gmted.  would  help  iUiiperadon  if 
unusual  operating  c^ditions  are 
ancounterad.  The  ECBR  provides 
MTvioe  over  15.S  m«ea  <tf  trade  in 
^ericeley  County,  between  State 
Junction  and  Charity  Church.  South 
Carolina. 

The  petitioner  indicates  that  granting 
the  exemptimi  is  in  Ihe  public  interest 
and  will  not  adversely  afiect  safety. 
Additionally,  the  p^tltionar  asserts  it 
employs  not  more  tnan  IS- employees 
and  hM  demonstrated  good  cause  for 
granting  this  exempftian. 

Pott  Tenaiaal  KaiboMi  orSenlfa 
CaroUaatnit) 

PRA  Waiver  Petition  Docket  No.  HS-95- 

The  PTR  seeks  a  continuation  of  a 
previously  issued  elcsmption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than.16  hours  in  any  24- 
hour  period.  The  PTR  states  that  it  is  not 
its  intention  to  emfiloy  a  train  crew  over 
12  hours  per  day  vmder  normal 
circumstances,  but  this  exemption,  if 
granted,  would  helf  its  operation  if 
unusual  operating  Conditions  are 
encountered.  The  F^TR  is  a  Terminal 
Switching  Railroad  operating  within  the 
County  of  Charleston.  South  Carolina 
over  a  two-thirds  of  a  mile  of  trackage 
between  North  Charleston  and 
Charlestcm,  South  Carolina.  The 
petitioner  indicates  that  granting  the 
exemption  is  in  the  public  interest  and 
will  not  adversely  Soect  safsty. 
Additionally,  the  petiticmer  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Atesrs,  Winskm  and  Weelem  Railroad 
(AWW) 


UMI 


FRA  Yfaiver  Petitidn  Docket  No.  HS-SS- 
10  I 

The  AWW  seeksia  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 


duty  not  more  than  16  hours  in  any  24- 
hour  period.  Tlie  AWW  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
drcumstanoes.  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered. 

The  AWW  provides  freight  service 
over  16  miles  of  tradcage  within  Pike 
County.  Indiana.  The  petitioner 
indicates  that  granting  the  exemption  is 
in  the  public  interest  and  will  not 
advMsely  affect  safety.  Additionally,  the 
petitioner  assarts  it  onploys  not  more 
than  15  employees  and  has 
demonsbated  good  cause  for  granting 
this  exemption. 

LonisiaBa  and  Delte  Railroad  (LDRR) 

FRA  Waiver  Petiti<m  Docket  No.  HS-95- 
11 

Tlie  LDRR  seeks  a  continuation  of  a 
jneviously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  mare  than  16  hours  in  any  24- 
.  hour  period.  The  UKIR  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption*  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountfloed.  The  LDRR  railroad 
operates  91  miles  of  Class  2  track 
between  New  Liberia  and  Schriever. 
Louisiana  and  joint  operation  with  the 
Southnn  Pacific  Transportation 
Company  (9>).  between  Cade  (MP  131) 
and  Raceland  (MP  41.2),  Louisiana. 
Train  movements  are  authorized  by  the 
yard  limit  rule  and  posted  track  speeds 
while  on  LDRR  trackage  and  Direct 
Traffic  Control  on  SP  trackage.  The 
mav^minn  authorized  operating  speed  is 
20  mph  on  LDRR  and  45  mph  cm  the  SP 
by  spedal  agreement. 

Pioneer  Valley  Raiboad  tPVRR) 

FRA  Waiver  Petition  Doclat  No.  HS-95- 
12 

The  PVRR  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  PVRR  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  imder  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusiial  operating  conditicms  are 
encoimtered. 

The  PVRR  provides  service  over  26 
miles  of  trackiage  between  Westfield  and 
Holyoke,  and  Westfield  and 
Easthampton,  all  within  the  State  of  - 
Massachusetts.  The  petitioner  asserts  it 
employs  not  more  than  15  employees 


and  has  demonstrated  good  cause  for 
granting  this  exonption. 

Tenneseee  Valley  Raifaoad  (TVIM) 

FRA  Waivw  Petition  Docket  NO.  RSAD- 
95-2 
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The  TVRM  seeks  a  waiver  petition 
from  the  requirements  of  subparts  D.  E. 
F.  and  G  of  the  random  alcohol  and  drug 
testing  provisions.  The  TVRM  provides 
excursion  service  over  approximately  3 
miles  of  TVRM  trackage  and  also 
operates  over  4  miles  of  Norfolk 
Southern  trackage.  TVRM  states  that 
fn«<ii«ii<ning  the  required  programs  will 
creete  a  fin«nriAl  burden  to  the  railroad. 

latued  in  Waahington.  D.C  on  December 
18, 1996. 
PUlOlahBi^ 

DapatyAuodate  Adminittmtotfor  Saftty 
Quapiiance  and  Prograat  Imphmmtatitm. 
(PR  Doc.  95-31115  Filed  12-20-95;  S:45  am] 


Ptiltlen  for  «  Walvar  Of  ComplltnM 

In  accordance  with  49  CFR  Sectiona 
211.9  and  211.41.  notice  ia  hereby  given 
that  the  Federal  Railroad 
Admiitistration  (FRA)  has  received  a 
request  for  a  waiver  of  compliance  with 
cotain  requirements  of  Federal  railroad 
aafisty  regulations.  The  individual 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  the  nature  of  the 
reUef  being  requested  and  the 
petitioner's  arguments  in  favor  of  reliet 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  antidpate 
scheduling  a  public  heering  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comn\ent.  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
spedfy  the  basis  for  their  request. 

All  commimications  omceming  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  No.  RSEQ^5-4)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Cleric  OfBce  of  Chief  Counsel. 
Federd  Railroad  Administration.  Nassif 
Building.  400  Seventh  Street.  S.W..' 
Washington.  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that    « 
date  will  be  considered  as  far  as     •  -  *~ 
practicable.  All  %vritten  communications 
concerning  these  proceedings  are 
available  for  exainination  during  regular 


business  hours  (9  a.m.-5  p.m.)  in  Room 
8201.  Nassif  Building,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
The  waiver  petition  is  as  follows: 

Utde  Kanawha  River  RaU  (LKRR) 

FRA  Waiver  Petition  Docket  No.  RSEQ- 
95-4 

The  LKRR  seeks  a  waiver  of 
compliance  with  TiUe  49,  Code  of 
Federal  Regulations  (49  CFR).  Part  240. 
"Qualifications  for  Locomotive 
Engineers."  LKRR  is  a  rural  railroad 
operating  over  approximately  2.8  miles 
of  track  near  the  Little  Kanawha  River 
in  Wood  County.  West  Virginia.  LKRR 
operates  using  a  1200  HP  locomotive, 
No.1205.  LKRR  employs  3  part  time 
employees,  has  a  maximum  speed  of  10 
MPH  and  a  5  MPH  restriction  over 
crossings  and  bridges.  The  LKRR 
operates  approximately  16  hoius  per 
week  handling  coke  into  Marietta 
Industrial  Entwprises  and  scrap  metal 
from  Ames  Corporation. 

LKRR  handles  about  55  cars  per 
month.  LKRR  has  4  crossings  at  grade 
on  its  property  and  interchanges  with 
the  CSXT  near  the  end  of  its  line.  LKRR 
states  that  granting  this  wavier  will  not 
have  a  negative  impact  on  safety. 

Issued  in  Washington,  D.  C.  on  December 
18, 1995. 

PhUOlekujrk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation 
(PR  Doc.  95-31116  Filed  12-20-95;  8:45  am] 
aaian  coca  4Sio-m-p 


Notieo  Of  Applieation  for  Approval  of 
Diaoontinuanco  or  Modiflcatton  of  a 
Railroad  Slgital  Syatam  or  Rallaf  From 
tha  RaqulTMnanta  of  TItia  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  Part  235  and 
49  U.S.C.  App.  26,  the  following 
railroads  have  petitioned  the  F^eral 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
reUef  from  the  requirements  of  Titie  49 
CFR  Part  236  as  detailed  below. 
Block  Signal  Application  BS-AP-No. 

3370 
Applicant:  Portiand  and  Western 

Railroad,  Incorporated,  Mr.  A.W. 

Mogytych,  President  and  General 

Manager,  P.O.  Box  942.  Albany, 

Oregon  97321 

The  Portiand  and  Western  Raihoad, 
Incorporated  (PNWR)  seeks  approval  of 
the  proposed  discontinuance  and 
removal  of  the  trafBc  control  system,  on 
the  single  main  track  and  controlled 
siding,  between  Greton,  milepost  757.0 
and  St.  Marys,  milepost  751.8,  Oregon, 


a  distance  of  approximatefy  5  miles,  and 
operate  trains  by  track  wazxant  control. 

The  reason  given  for  the  proposed 
changes  is  that  of  the  106  miles  of  main 
line  track  that  PNWR  operates,  only  5 
miles  of  trackage  is  controlled  by  CTC. 
The  maintenance  of  the  CTC  imposes  a 
imnecessary  cost  burden  upon  PNWR. 
and  frequent  and  costiy  train  delays  are 
experienced  because  of  difBculties  in 
establishing  communications  with  the 
SP  dispatcbdng  personnel  in  Denver. 
PNWR  is  the  only  operating  carrier    - 
within  the  CTC  limits  and  3ie  carrier's 
track  warrant  system  utilized  on  83.2 
miles  of  other  trackage,  is  adequate  to 
safely  handle  PNWR  traffic  in  lieu  of 
CTC.  Acquisition  and  installation  of 
CTC  controls  to  operate  from  PNWR's 
Albany,  Oregon,  dispatching  office 
would  be  prohibitively  exptensive. 
BS-AP^o.  3371 
Applicant:  Union  Pacific  Railroad 

Company.  Mr.  P.M.  Abaray.  Chief 

Engineer— Signals/Quality,  1416 

Dodge  Street,  Room  1000,  Omaha, 

Nebraska  681 79-0001 

The  Union  Padfic  Railroad  Company 
seeks  approval  of  the  proposed 
modification  of  the  automatic  block 
signal  system,  on  the  single  main  track, 
at  Notih  End  of  Travis,  milepost  253.9, 
neer  San  Antonio,  Texas,  Austin 
Subdivision;  consisting  of  the 
discontinuance  and  removal  of 
automatic  block  signal  2539-2  and 
absolute  signal  2540-2,  conversion  of 
absolute  signal  2545-2  to  automatic 
operation,  and  relocation  of  automatic 
signal  2546-2. 

The  reason  given  for  the  pro{>osed 
changes  is  that  Travis  siding  is  no 
longer  used  for  the  meeting  and  passing 
of  trains. 

BS-AP-4^o.  3372 
Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.M.  Abaray,  Chief 
Engineer— Signals/Quality,  1416 
Dodge  Street,  Room  1000,  Omaha. 
Nebraska  68179-0001 
The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the  rail 
locks  and  associated  power-operated 
switch  machines,  on  the  two  main  track 
Baring  Cross  Bridge,  milepost  345.4, 
near  North  Littie  Rock,  Arkansas,  Littie 
Rock  Subdivision. 

The  reason  given  for  the  pro|>osed 
changes  is  to  modernize  the  operation  of 
the  Baring  Cross  Bridge. 

BS-AP-No.  3373 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  P.M.  Abaray,  Chief 
Engineer— Signals/Quality,  1416 
Dodge  Street,  Room  1000,  Omaha, 
Nebraska  68179-0001 


The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  Montana 
Jiuiction,  Idaho,  milepost  136.7  and 
Idaho  Falls,  Idaho,  milepost  189.4. 
M(mtana  Subdivision,  approximately  53 
miles;  consisting  of  the  discontinuance 
and  removal  of  81  automatic  block 
signals  and  conversion  of  signals  1382 
and  "BW  Hold"  to  operative  distant 
signals. 

The  reason  given  for  the  proposed 
changes  is  that  traffic  density  does  not 
warrant  an  automatic  block  signal 
system. 

BS-AP^^o.  3374 
Applicant:  Southern  Pacific  Lines,  Mr.  J. 

A.  Turner,  Engineer — Signals, 

Southern  Pa'dfic  Building,  One 

Maricet  Plaza,  San  Frandsco, 

CaUfomia  94105 

The  Southern  Pacffic  Lines  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
No.  2  jnain  track,  between  Valley  Blvd 
X-Overe,  milepost  B-485.5  and  Taylor 
Junction  B-482.8,  California,  Los 
Angeles  Division,  Basin  Subdivision, 
West  Line;  consisting  of  the 
discontinuance  and  removal  of 
automatic  block  signal  4846  and 
designation  of  the  No.  2  main  track  to 
a  yard  track. 

The  reason  given  for  the  proposed 
changes  is  that  due  to  minimum  track 
usage,  the  automatic  block  signal  system 
is  no  longer  required. 
BS-AP-Nd.  3375 
Applicant:  Southern  Pacific  Lines,  Mr.  J. 

A.  Turner,  Engineer — Signals, 

Southern  Padfic  Building,  One 

Market  Plaza,  San  Frandsco, 

California  94105 

The  Southern  Pacific  Lines  seeks 
approval  of  the  proposed  convenion  of 
the  manual  interloddng  system  to  a 
traffic  control  system,  between  Polk, 
milepost  131.8  and  Elvas,  milepost  92.1, 
CaUfomia,  Roseville  Division,  San 
Joaquin  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  to  enhance  safety  by  having 
the  operator  use  the  same  operating 
rules  as  the  disfwtchers  on  joining 
territories. 
BS-AP-No.  3376 
Applicant:  Southern  Padfic  Lines,  Mr.  J. 

A.  Turner,  Engineer — Signals, 

Southern  Pacific  Building,  One 

Market  Plaza,  San  Frandsco, 

CaUfomia  94105 

The  Southern  Pacific  Lines  (SP)  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
barricade  detectors  and  installation  of 
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Kidl.  in  the  SP  Western  Rflghm,  at  the 
foUowing  dead  endetnet  locations: 

RoatvUh  DMtion 

Brooklyn  Subdivisito.  Valley  Line. 

County  Road  Milepost  C-737.8 
Valley  Subdivision,  East  Valley  Una. 

RoMlMilmostC4l83.0 
Roeaville  Subdivisi^.  No.l  Track. 

Foiest  Street  Mil#po8t  A-124.7 
Martinez  Subdivisien,  Sacram«ito  Line, 

RoadMUepoetA4«.4 
Coast  Subdivision,  Coast  Line.  Road 

Mllqiost  E-79.7  - 
San  Joaquin  Siibdiiijision,  Fresno  Line. 

Road  Milepost  B-^109.5 
San  Joaquin  Subdivision.  Fresno  Line, 

Road  MUepost  B4^204.6 
San  Joaquin  Stibdii|isi<m.  Sacramento 

Line.  Road  MUej^  A-99.9 

Loe  Angeles  Diviskin 

Salinas  Subdivision,  Coast  Line.  Harris 

Road  Milepost  E-*^121. 8 
Santa  BarlMra  Subdivision.  Coast  Line. 

Road  Milepost  Et403.2 
Santa -Barbara  Subdivision.  Coast  Line. 

Roed  Milepost  &422.6 

M^est  CoHon  Division 

Mojave  Subdivision.  Bakersfield  Line. 

Road  Milepost  B<-384.6 
Mojave  Subdivision.  Bakenfield  Line. 

Road  Milepost  BrMO.O 
Mojave  Subrnvisio^.  Bakersfield  Line, 

Road  Milepost  B^02.0 
Yuma  Subdivision,  East  Line.  Road 

Milepost  B-574.) 
Gila  Subdivision,  I^hoenix  Line,  Road 

Milepost  R-922.i 

£7  Paso  Division 

Cairizozo  Siibdivision,  Tucumcari  Line. 

Road  Milepost  B>-1298.2 
Carrizozo  Suodiviaion.  Tuciuncari  Line, 

Road  Milepost  &-1300.2 
Carrizozo  Subdivision.  Tuciuncari  Line, 
Road  Milepost  5^1300.4 
The  reason  given  for  the  proposed 
changes  is  that  due  to  the  crossings 
being  closed  for  a  dumber  of  yeare,  the 
barricade  detectors  are  no  longer 
required,  and  will  eliminate 
unnecessary  train  delays  associated 
with  vandalism. 
BS-AP-No.  3377 

Applicant:  National  Railroad  Passenger 
Corporation,  Ms,  Alison  Conway- 
Smith.  Vice  President/Chief  Engineer, 
30th  and  Market!  Streets.  Philadelphia, 
Pennsylvania  1^104 
The  National  Railroad  Passenger 
Corporation  (Amtmk)  and  the 
Massachusetts  Bay  TransportaticHi 
Authority  (MBTA)  jointly  seek  approval 
of  the  proposed  modification  of  the 
traffic  control  system,  between  Hill 
Interlocking,  milefost  219.1  and  South 


Bay  biterlocking.  milepost  227.0  new 
Boston.  Massachusetts,  Dorchester  ^ 
Brandi.  New  England  Divisicm; 
associated  with  3ie  installation  of  a  new 
"Park  Interlocking"  near  milepost  224.0. 
the  discontinuance  and  removal  of  the  - 
intermediate  wayside  signals  on  the  No. 
1  and  No.  2  main  tracks  between  South 
Bay  and  Dana  Interlocking  in  favor  of 
operating  by  cab  signals  alone,  and  the 
installation  of  NORAC  Rule  280(a) 
signals  at  South  Bay.  Park,  and  Dana 
interlocldngs.  ="  -^ '-  •' '      '  • 

The  reason  given  for  the  proposed 
changes  is  that  the  existing  wayside 
sig^us  are  at  the  end  of  their  useful  tife 
span  and  will  require  replacemoit 
-within  the  next  (ova  yean.  The 
Dorchester  Branch  is  an  extremely  high 
crime  and  vandalism  area,  and  the 
elimination  of  the  wayside  signals 
would  increase  the  realiabUty  of  the 
signal  system,  increase  the  safisty  of 
maintenance  pwsonnel.  and  maintain 
the  safety  of  railroad  traffic. 

BS-AP-^o.  3378 

Applicant:  Burlington  Northern  Santa 
Fe  Railroad  Company,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
1900  Continental  Plaza,  777  Main 
Street.  Fort  Worth,  Texas  76102-5304 

The  Burlington  Northern  Santa  Fe 
Railroad  Company  seeks  ap^iroval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system,  on  the 
single  main  track,  between  Appleton, 
Minnesota,  milepost  578.93  and 
Summit,  South  Dakota,  milepost  633.2, 
Willmar  Division,  12th  SubcUvision.  a 
distance  of  approximately  54.3  miles; 
including  convereion  of  Big  Stone 
Control  Point,  milepost  602.2  to 
automatic  switches,  conversion  of  the 
remaining  power-operated  switches  to 
hand  operation,  removal  of  all 
associated  signals,  and  operate  train 
movements  hy  Track  Warrant  Control. 
The  proposed  changes  also  include  the 
installation  of  an  operative  approach 
signal  near  milepost  579.5  and 
installation  of  a  proximity  warning 
system  on  all  locomotives  between 
Appleton,  Minnesota  and  Terry. 
Montana. 

The  reasons  given  for  the  proposed 
changes  are  that  reduced  traffic  patterns 
do  not  justify  high  cost  to  maintain  an 
aging  signal  system;  a  late  October  snow 
storm  broke  miles  of  pole  line,  cross 
arms,  and  poles  which  to  replace  in 
kind  is  estimated  at  $110,000;  large 
amounts  of  capital  dollars  will  be 
required  to  replace  pole  line  with 
electronic  coded  track  circuits  in  the 
near  future;  and  full  radio  coverage  is 
reported. 

BS-^AP-4^o.  3379 


Applicant:  Burlington  Northern  Santa 
Fe  Railroad  Company,  Mr.  William  G. 
Peterson.  Director  Signal  Engineering, 
1900  Continental  Plaza.  Foit  Worth, 
Texas  76102-5304 

The  Burlington  Northern  Santa  Fe 
Railroad  Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  and  automatic 
blodi  signal  systems,  on  the  single  main 
tradi.  between  Summit.  South  Dakota, 
milepost  633.2  and  Terry.  Montana, 
milepost  1078.9.  Willmar  and 
Yellowstone  Divisions.  Appleton. 
M(^ri(^e.  and  Hettinger  Subdivisions,  a 
distance  of  approximately  445.7  miles; 
including  conversion  of  West  End  of 
Aberdeen  Control  Point,  near  milepost 
709.1  to  automatic  switches,  conversion 
of  the  remaining  power-operated 
switches  to  hand  operation,  removal  of 
all  associated  sign^.  and  operate  train 
movements  by  Track  Warrant  Control. 
The  proposed  changes  also  include  the 
insulation  of  a  proximity  warning 
system  on  all  locomotives  between 
Appleton.  Miimesota  and  Terry. 
Mtmtana. 

The  reasons  given  for  the  proposed 
changes  are  that  reduced  traffic  patterns 
do  not  justify  high  cost  to  maintain  an 
aging  signal  system;  large  amounts  of 
capital  d^lan  will  be  required  to 
replace  pole  line  with  electronic  coded 
track  circuits  in  the  near  future:  and  full 
radio  coverage  will  be  provided. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  for^  specifically  the  grounds 
upon  v^ch  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  ^all  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA,  400  Seventh  Street,  SW., 
Washington.  D.C.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  appUcation  may  be  set 
for  public  hearing. 

Issued  in  Waaliington.  D.C  on  December 
18, 1995. 
PfailOleksayk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Proffxun  Implementation. 
(PR  Doc.  96-31114  Filed  12-20-95;  8:45  ami 
■ajJNB  ooos  4sis-oa# 


MarltinM  Admlnlttratlon 

Notic*  of  Approval  of  Applicant  aa 
Truataa 

Notice  is  hereby  given  that  First  Trust 
of  Illinois,  National  Association,  with 
offices  at  400  North  Michigan  Avenue, 
Chicago,  Illinois,  60611,  has  been 
approved  as  Trustee  purauant  to  Public 
Law  100-710  and  46  CFR  part  221. 

Dated:  December  18, 1995. 

By  Order  of  the  Maritime  Administrator. 
Joel  C  Ridiard, 
Secretary. 

(FR  Doc.  95-31105  Filed  12-20-95:  8:45  am] 
SCUNQ  OOOC  4t10-S1-P 


Notica  of  Change  of  Name  of  Approved 
Truataa 

Notice  is  hereby  given  that  effsctive 
April  22. 1994.  Bank  of  Delaware,  with 
offices  at  222  Delaware  Avenue. 
Wilmington.  Delaware,  19899-0791,  has 
changed  its  name  to  PNC  Bank. 
Delaware. 

Dated:  December  18, 1995. 

By  Order  of  the  Maritime  Administrator. 
Joel  C  Ridiard. 
Secretary. 

(FR  Doc.  95-31104  Filed  12-20-95: 8:45  am] 
muLMn  coos  4eio-si-p 


National  HIghiway  Traffic  SalMy 
Admlniatratlon 

Petition  for  Exemption  From  the 
Federal  Motor  Vahlela  Theft  Prevention 
Standard;  Volkawagen 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
Department  of  Transportation  (DOT). 
ACTION:  Grant  of  petition  for  exemption. 

summary:  This  notice  grants  in  full  the 
petition  of  Volkswagen  of  America,  Inc., 
(Volkswagen)  for  an  exemption  from  the' 
parts-marking  requirements  of  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard  for  the  Model  Year  (MY)  1997 
Passat  car  line.  This  petition  is  granted 
because  the  agency  has  determined  that 
the  antitheft  device  to  be  placed  on  the 
line  as  standard  equipment  is  likely  to 
be  as  efiective  in  reducing  and  deterring 
motor  theft  as  compUance  with  the 
parts-marlung  requirements  of  the  Theft 
Prevention  Standard. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  the 
1997  model  year. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Barbara  Gray,  Office  of  Market 
hicentives,  NHTSA,  400  Seventh  Street, 
S.W.,  Washington,  DC  20590.  Ms.  Gray's 


telephone  number  is  (202)  366-1 740, 
Her  fax  number  is  (202)  493-2739. 
SUPPLEMSITARY  INFORMATION:  On 
September  1, 1995,  Volkswagen  of 
America,  Inc.,  (Volkswagen),  submitted 
a  petition  for  exemption  from  the  parts- 
marking  requirements  of  the  Theft 
Prevention  Standard  (49  CFR  Part  541) 
for  the  Passat  car  line.  The  petition  is 
pursuant  to  49  CFR  Part  543.  Exemption 
from  Vehicle  Theft  Prevention  Standard, 
based  on  the  installation  of  an  antitheft 
device  as  standard  equipment  for  the 
entire  line. 

Volkswagen's  submittal  is  considered 
a  complete  petition,  as  required  by  49 
CFR  Part  543.7,  in  that  it  met  the  general 
requirements  contained  in  §  543.5  and 
the  specific  content  requirements  of 
§  543.6.  Volkswagen  requested 
confidential  treatment  for  some  of  the 
information  and  attachments  submitted 
in  support  of  its  petition,  including  the 
date  of  production  for  the  Passat  car 
line.  In  a  letter  to  Volkswagen  dated 
October  2, 1995,  the  agency  granted  the 
petitioner's  request  for  confidential 
treatment. 

In  its  petition,  Volkswagen  provided  a 
detailed  description  and  diagram  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  new  line.  This  antitheft  device 
includes  an  engine  starter-interrupt 
feature  and  an  alarm  function.  The 
antitheft  device  is  activated  by  removing 
the  ignition  key  and  locking  either  of 
the  front  doon  with  it  The  alarm 
monitora  the  doora,  hood,  trunk  and 
radio. 

In  order  to  ensure  reUability  and 
durability  of  the  device,  Volkswagen 
stated  that  it  conducted  tests  based  on 
its  own  specified  standards.  Volkswagen 
provided  the  test  reports  for  its 
proposed  antitheft  device,  which  is 
essentially  the  same  as  that  currently 
installed  on  the  MY  1994  Volkswagen 
Corrado.  showing  that  the  reUability  and 
durability  of  the  device  complied  with 
si>ecified  performance  requirements  for 
each  test.  Volkswagen  stated  that  the 
device  comphed  with  its  standards  for 
durabihty,  electrical  and  electronic 
operating  requirements,  thermal  and 
mechanical  shock  resistance  and 
electromagnetic  compatibility. 

Volkswagen  compared  the  device 
proposed  for  the  Passat  car  line  with 
devices  which  NHTSA  has  determined 
to  be  as  effective  in  reducing  and 
deterring  motor  vehicle  theft  as  would 
compUance  with  the  parts-marking 
requirements.  Volkswagen  stated  ^at 
antitheft  devices  such  as  that  proposed 
for  its  line  and  those  already  granted 
exemptions  from  the  parts-marking 
requirements  have  been  found  effective 


in  reducing  motor  vehicle  theft 
SpedficaUy,  Volkswagen  based  its  beUef 
on  reduced  theft  rates  for  comparable 
lines  such  as  the  Mitsubishi  Diamante, 
the  Toyota  Cressida,  the  Nissan 
Maxima,  the  Toyota  Supra,  the  Nissan 
300ZX,  the  Mazda  RX-7,  and  the  Audi 
5000.  Additionally,  Volkswagen  stated 
that  the  Passat  car  line  experienced  theft 
rates  below  the  median  theft  rate 
(3.5826)  for  MYs  1990/1991  and  1992. 
Volkswagen  believes  that  the  low-theft 
ratings  for  those  years  may  be 
attributable  to  the  installation  of  an 
antitheft  device  as  standard  equipment 
on  the  line  beginning  with  the  1991 
model  year.  Volkswagen  stated  that  it 
beUeves  the  theft  rating  for  the  MY  1997 
Passat  car  line  with  the  installation  of 
the  antitheft  device  described  in  its 
petition  will  also  be  below  the  3.5826 
median  theft  rate. 

Based  on  evidence  submitted  by 
Volkswagen,  the  agency  beUeves  that 
the  antitheft  device  for  the  MY  1997 
Volkswagen  Passat  line  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compUance  with 
the  parts-marking  requirements  of  the 
Theft  Prevention  Standard  (49  CFR  Part 
541). 

The  agency  beUeves  that  the  device 
will  provide  the  types  of  performance 
Usted  in  49  CFR  Part  543.6(a)(3): 
promoting  activation;  attracting 
attention  to  unauthorized  entries; 
preventing  defeat  or  circumvention  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reUabiUty  and  durabiUty  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  Part  543.6(a)(4)  and  (5),  the 
agency  finds  that  Volkswagen  has 
provided  adequate  reasons  for  its  beUef 
that  the  antitheft  device  will  reduce  and 
deter  theft.  This  conclusion  is  based  on 
the  information  Volkswagen  provided 
about  its  device.  This  confidential 
information  included  a  description  of 
reUabiUty  and  functional  tests 
conducted  by  Volkswagen  for  the 
antitheft  device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  grants  in  full  Volkswagen's 
petition  for  exemption  for  the  MY  1997 
Passat  car  line  from  the  parts-marking 
requirements  of  49  CFR  Part  541. 

If  Volkswagen  decides  not  to  use  the 
exemption  for  this  Une,  it  must  formally 
notify  the  agency,  and.  thereafter,  the  . 
line  must  be  fully  marked  as  required  by 
49  CFR  Parts  541.5  and  541.6  (marking 
of  major  component  parts  and 
replacement  parts). 

NHTSA  notes  that  if  VoUtswagen 
wishes  in  the  future  to  modify  the 
device  on  which  this  exemption  is 
based,  the  company  may  have  to  submit 
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a  petition  to  modify  the  exemption.  Part 
543.7(d)  states  that  a  Part  543  exemption 
applies  <uily  to  vehicles  that  belong  to 
a  line  exempted  Under  this  part  and 
equipped  with  thp  antitheft  device  on 
which  the  line's  axemption  is  based. 
Further,  Part  543.9(c)(2)  provides  for  the 
submission  of  petitions  "to  modify  an 
exemption  to  permit  the  use  of  an 
antitheft  device  ^milar  to  but  differing 
from  the  one  specified  in  that 
«cemption."  The  agency  wishes  to 
minimize  the  administrative  burden 
with  Part  543.9(c)(2)  could  place  on 
exempted  vehicle  manufacturers  and 
itself.  J 

The  agency  did  not  intend  in  drafting 
Part  543  to  requliB  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
xninimis.  Therefore,  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Antbortty:  49  U.$.C.  33106:  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on  December  16, 1995. 
Bairy  Felrice, 

Associate  Administrator  for  Safety 
Paformance  Standards. 
IFR  Doc  9&-31117'Filed  12-20-95;  8:45  am] 
■UM9  COM  4t10-Sa|-P 


UNUEO  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AQENCY:  United  States  Information 
Agency. 

ACnON:  Notice  for  the  Federal  Register. 

SUMMARY:  The  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
meet  in  Room  600,  301  4th  Street,  SW., 
on  December  20, 1995  from  9:30  a.m.  to 
12:00  noon. 

The  meeting  will  be  closed  to  the 
public  horn  9:30  a.m.  to  11:30  a.m. 
because  it  will  Involve  discussion  of 
classified  information  relating  to  public 
diplomacy  and  the  Bosnitm  peace 
process.  The  Commission  vnW  meet 
with  Mr.  Roberts  Owen,  Senior  Advisor 
to  the  Secretary  of  State  on  the  former 
Yiigoslavia;  Ms.  Anne  Sigmimd, 
Director,  Office  of  East  European  and 
NIS  Affairs;  USIA;  Ms.  Mary  Mcintosh, 
Chief,  European  Branch,  Office  of 
Reseajx±  and  Media  Reaction,  USIA.  (5 
U.S.C.  552b(c)(l)) 

The  11:30  a.m.  to  12:00  p.m.  portion 
of  the  Commission's  meeting  will  be 
open  to  the  public  and  will  involve 
discussion  of  the  U.S.  Information 
Agency's  budget  with  USIA's 
Comptroller  Stanley  Silverman. 

Please  call  Betty  Hayes,  (202)  619- 
4468,  for  further  information. 


Dated:  December  15, 1995. 
Joaeph  Duffsy, 
Director. 

Determination  To  Close  a  Portion  of  the  U.S. 
Advisory  Commiasion  on  Public  IMploniacy's 
Meeting  of  December  20, 1995 

Based  on  the  information  provided  to  the 
United  States  Information  Agency  by  the 
United  States  Advisory  Commission  on 
Public  Diplomacy,  I  hereby  detennine  that 
the  meeting  scheduled  by  the  Commission 
for  December  20, 1995  may  be  closed  to  the 
public  from  9:30  a.m.  to  11:30  a.m. 

The  Conmiission  has  requested  that  its 
December  20  meeting  be  closed  from  9:30 
a.m.  to  11:30  a.m.,  because  it  will  involve 
discussion  of  classified  information  relating 
to  public  diplomacy  and  the  Bosnian  peace 
process.  The  Commission  will  meet  with  Mi. 
Roberts  Owen,  Senior  Advisor  to  the 
Secretary  of  State  on  the  former  Yugoslavia; 
Ms.  Anne  Sigmund,  Difectixr,  Office  of  East 
European  and  NIS  Affairs,  USIA;  and  Ms. 
Mary  Mcintosh,  Chief  European  Branch, 
Office  of  Research  and  Media  Reaction, 
USIA.  (5  U.&C  552(2)(1)) 

The  11:30  a.m.  to  12:00  p.m.  portion  of  the 
Commission's  meeting  will  be  open  to  the 
public  and  will  involve  discussion  of  the 
U.S.  Information  Agency's  budget  with 
USIA's  Comptroller  Stanley  Silverman. 

Dated:  December  15, 1995. 
Joseph  DuSy, 
Director. 

(FR  Doc.  95-31094  Filed  12-20-45: 8:45  am] 
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ENVIRONMENTAL  PIIOTECTION 
AGENCY  I 

40  CFR  Parts  260. 26|,  266,  and  268 

[FRL-«337-«) 

RIN2060-AE07 

Haardoua  Waste  Managemant 
System:  Idanttflcatlofi  and  Usting  of 
Hsaidous  Waste:  Hizsrdous  Waste 
ManlMcslion  Rule  (HWIR) 

AQENCY:  Environmenlial  Protection 
Agency. 

ACTION:  Proposed  nilq,  tentative 
response  to  Chemical'Manufactiirers 
Association  petition  tpd  the  Hazardous 
Waste  Identification  pialogue 
Committee  recommendations,  and 
request  for  comments, 


:  The  Enviromnental  Protection 
Agency  (EPA)  today  is  proposing  to 
amend  its  regulationsi  under  the 
Resource  Conservatioti  and  Recovery 
Act  (RCRA)  by  establishing  constituent- 
specific  exit  levels  fot  low-risk  soUd 
wastes  that  are  designated  as  hazardous 
because  they  are  listed,  or  have  been 
mixed  with,  derived  Irom,  or  contain 
listed  hazardous  wasljes.  Under  this 
proposal,  generators  ^f  listed  hazardous 
wastes  that  meet  the  $elf-implementing 
exit  levels  would  no  longer  be  subject  to 
the  hazardous  waste  management 
system  under  Subtitle  C  of  RCRA  as 
listed  hazardous  wastes.  Today's  Notice, 
commonly  referred  to  as  the  Hazardous 
Waste  Identification  Rule  (HWIR), 
establishes  a  risk-basfd  "floor"  to 
hazardous  waste  Usti^gs  that  will 
encourage  pollution  prevention,  waste 
minimization,  and  the  development  of 
innovative  waste  treatment 
technologies.  i 

Many  of  the  exit  leiels  are  established 
using  an  innovative  Hsk  assessment 
which  evaluates  potential  exposure 
pathways,  both  direct  and  indirect,  from 
a  variety  of  sources,  auch  as  waste  piles 
and  surface  impoimdments.  This 
assessment  focuses  o|i  both  human  and 
environmental  receptors  and  is 
presented  for  commeht  in  today's 
Notice.  The  remaining  exit  levels  are 
based  on  an  alternative  risk  analysis. 

The  Agency  is  also  proposing  to 
modify  some  of  the  land  disposal 
restriction  (LDR)  numerical  treatment 
standards  listed  in  siibpart  D  of  40  CFR 
part  268.  This  notice  jproposes  to  cap 
technology-based  treatment  standards 
with  the  risk-based  e)dt  levels  which 
minimize  threats  to  human  health  and 
the  environment.  This  notice  also  takes 
comment  on  several  general  approaches 
and  one  specific  approach  for 
conditional  exemptions  from  subtitle  C 


management.  Today's  notice  also 
contains  the  Agency's  tentative  response 
to  a  petition  for  rulemaking  submitted 
by  the  Chemical  Manufacturers 
Association  and  the  Agency's  tentative 
response  to  the  recommendations  made 
by  the  Dialogue  Conunittee  on 
Hazardous  Waste  Identification.  This 
committee  was  formally  chartered  in 
July  1993  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA). 

DATES:  EPA  will  accept  public 
comments  on  this  prop<Med  rule  until 
February  20, 1996.  Comments 
postmarked  after  this  date  may  not  be 
considered.  However,  the  Agency 
recognizes  that,  because  of  the 
complexity  of  this  proposed  rulemaking, 
some  commenters  may  want  to  request 
additional  time  for  comment  submittal. 
In  anticipation  of  these  requests,  EPA 
will  be  communicating  with  the 
litigants  and  the  court  regarding  the 
implications  on  our  rulemaking 
schedule  of  a  possible  extension  of  the 
comment  period  for  this  proposal.  If  the 
comment  period  is  extended,  the 
Agency  will  provide  notice  of  such  in 
the  Federal  Register. 

Any  person  may  request  a  public 
bearing  on  this  amendment  by  filing  a 
request  with  Mr.  David  Bussard,  whose 
address  appears  below,  by  January  5, 
1996. 

ADDRESSES:  The  public  must  send  an 
original,  two  copies,  and  whenever 
possible,  a  3.5  inch  computer  disk 
containing  the  comments  in  a  common 
word  processing  format  such  as 
WordPerfect  version  5.1 '.  to:  EPA  RCRA 
Docket  (5305W).  401  M  Street,  SW., 
Washington,  DC  20460. 

Place  "Docket  number  F-95-WHWP- 
FFFFF"  on  your  comments.  The  RCRA 
docket  is  located  at:  EPA's  Crystal 
Gateway  Office,  1235  Jefferson  Davis 
Highway,  Arlington,  VLrgima,  and  is 
open  fi'om  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
hotidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calUng  (703)  603-9230.  The  public 
may  copy  material  fi'om  any  regulatory 
docket  at  a  cost  of  $0.15  per  page. 
Copies  of  the  backgroimd  docimients. 
Integrated  Risk  Information  System 
(IRIS)  chemical  files,  and  other 
references  (which  are  not  readily 
available)  are  available  for  viewing  and 
copying  only  in  the  RCRA  docket. 

Requests  for  a  public  hearing  should 
be  addressed  to  Mr.  David  Bussard, 
Director,  Characterization  and 
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■  This  will  greatly  facilitate  EPA's  preparation  of 
the  conunent  responses  and  will  significantly 
reduce  the  cost  associated  with  responding  to  the 
coovnents. 


Assessment  Division,  Office  of  Solid 
Waste  (OS-330),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/Superfund  Hotline  at  (800)  424- 
9346  or  at  (703)  412-9810.  For  technical 
information  contact  Mr.  William  A. 
Collins,  Jr.,  Mr.  Greg  Helms,  or  Ms. 
Pamela  McMains,  Office  of  Solid  Waste 
(5304),  U.S.  Environmental  Protection 
Agency,  401  M  Sbeet,  S.W., 
Washington,  DC  20460,  (202)  260-4770. 
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These  regulations  are  proposed  under 
the  authority  of  sections  2002(a),  3001, 
3002,  3004  and  3006  of  the  SoUd  Waste 
Disposal  Act  of  1970,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  19^  (HSWA),  42 
U.S.C.  6912(a),  692i.  6922.  6924  and 
6926. 


n.  Backgrouiid 

A.  Overview  of  the  yazardous  Waste 
Identification  Prog^vin 

Section  1004(5)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
as  amended  by  the  Hazardous  and  SoUd 
Waste  Amendment^  (HSWA)  of  1984. 
defines  "hazardous  •waste"  as  "a  soUd 
waste,  or  combinatibn  of  solid  waste, 
which  because  of  it|  quantity, 
concentration,  or  physical,  chemical,  or 
infectious  characteifstics  may  (A)  cause. 
or  significantly  contribute  to  an  increase 
in  the  mortality  or  9n  increase  in  serious 
irreversible,  or  inca|>acitating  reversible, 
illness;  or  (6)  pose  I  substantial  present 
or  potential  hazard  to  human  health  or 
the  environment  when  improperly 
treated,  stored,  transported,  or  disposed 
of,  as  otherwise  managed." 

Section  3001  of  RCRA  requires  EPA  to 
identify  those  wastes  that  should  be 
classified  as  "hazardous."  The  Agency's 
hazardous  waste  identification  rules 
designate  wastes  ashazardoxis  in  one  of 
two  ways.  Piist,  tha  Agency  has 
established  four  hazardous  waste 
characteristics  whi<ih  identify  properties 
or  attributes  of  wastes  which  would 
pose  a  potential  hazard  if  the  waste  is 
impropeiiy  managed.  See  40  CFR 
261.21-261.24.  Any  generator  of  a  solid 
waste  is  responsible  for  determining 
whether  a  solid  waste  exhibits  any  of 
these  characteristics.  See  40  CFR  262.11. 
Any  solid  waste  that  exhibits  any  of  the 
characteristics  remains  hazardous  until 
it  no  longer  exhibits  the  characteristics. 
See  40  CFR  261.4(d)(1). 

The  other  mechanism  EPA  uses  to 
designate  wastes  as  hazardous  is 
"lis^ig."  The  Agency  has  reviewed  data 
on  specific  waste  streams  generated 
from  a  number  of  industrial  processes 
and  has  determined  that  these  wastes 
would  pose  hazards  if  mismanaged  for 
one  or  more  reason^,  including  the 
presence  of  significant  levels  of 
hazardous  constituents  listed  in 
appendix  Vm  to  40iCFR  part  261,  the 
manifestation  of  one  or  more  of  the 
hazardous  waste  characteristics,  or  the 
potential  to  impose  detrimental  effects 
on  the  environment  (See  generally  40 
CFR  261.il).  As  discussed  in  detail  in 
the  preambles  and  to  associated  dockets 
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accompanying  the  listings,  EPA  has 
generally  determined  that  these  wastes 
contain  toxic  constituunts  at 
concentrations  >^uch  pose  risks  which 
are  unacceptable  for  human  or 
environmental  exposure  and  that  these 
constituents  are  mobile  and  persistent  to 
the  degree  that  they  can  reacn 
environmental  or  human  receptors. 

On  May  19, 1980,  as  part  ofthe  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  two  lists  of  hazardous 
wastes:  One  composed  of  wastes 
generated  from  non-specific  sources 
(e.g.,  si>ent  solvents)  and  one  composed 
of  wastes  generated  from  specific 
sources  (e.g.,  distillation  bottoms  from 
the  production  of  benzyl  chloride).  The 
Agency  also  pubUshed  two  lists  of 
discarded  commercial  chemical 
products,  off-specification  species, 
container  residues,  and  spill  residues 
thereof  which  are  hazardous  wastes 
under  specific  drcimostances.  These 
four  lists  have  been  amended  several 
times,  and  are  currently  published  in  40 
CFR  261.31,  261.32.  261.33(e)  and  (f). 
respectively. 

B.  The  Mixture  and  Derived-From  Rules 
and  the  Contained-In  Policy 

1.  Mixtiue  and  Derived-From  Rules 

a.  Scope  and  Purpose  of  the  Rules 

In  1980  EPA  promulgated  its  first 
comprehensive  regulatory  program  for 
the  management  of  hazardous  waste 
under  RCRA.  45  FR  33066  (May  19, 
1980).  As  part  of  that  rulemaking  EPA 
promulgated  several  rules  to  identify 
hazardous  wastes.  Two  of  these  rules 
clarify  the  scope  of  the  hazardous  waste 
Ustings.  Under  the  mixture  rule,  a  solid 
waste  is  a  hazardous  waste  if  it  is  mixed 
with  one  or  more  listed  hazardous 
wastes.  40  CFR  261.3(a)(2)(iv).  Under 
the  derived-fixjm  rule  a  solid  waste 
generated  from  the  treatment,  storage  or 
disposal  of  a  listed  hazardous  waste  is 
also  a  hazardous  waste.  40  CFR 
261.3(c)(2)(i). 

EPA  promulgated  the  mixture  and 
derived-from  rules  to  close  potentially 
major  loopholes  in  the  subtitie  C 
management  system.  Without  a 
"mixture"  rule,  generators  of  hazardous 
wastes  could  potentially  evade 
regulatory  requirements  by  mixing 
Usted  hazardous  wastes  with  other 
hazardous  wastes  or  non-hazardous, 
solid  wastes  to  create  a  "new"  waste 
that  arguably  no  longer  met  the  listing 
description,  but  continued  to  pose  a 
serious  hazard.  Such  a  waste  also  might 
not  exhibit  any  of  the  hazardous  waste 
characteristics.  Similarly,  without  a 
"derived-from"  rule,  hazardous  waste 
generators  and  owners  and  operators  of 


hazardous  waste  treatment,  storage,  and 
disposal  facilities  (TSDFs)  could 
potentially  evade  regulation  by 
minimally  processing  or  managing  a 
hazardous  waste  and  claiming  that 
resulting  residue  was  no  longer  the 
Usted  waste,  despite  the  continued 
'hazards  that  could  be  posed  by  the 
residue  even  though  it  does  not  exhibit 
a  characteristic.  (See  57  FR  7628). 

It  is  for  these  reasons  that  the  Agency 
continues  to  believe  that  the  mixture 
and  derived-from  rules  are  extremely 
important  in  regulating  hazardous 
wastes  and  reducing  risk  to  hiunan 
health  and  the  environment.  However, 
EPA  acknowledges  that  the  mixture  and 
derived-from  rules  apply  regardless  of 
the  concentrations  and  mobilities  of 
hazardous  constituents  in  the  waste. 
The  purpose  of  this  rulemaking  is  to 
reduce  any  overregulation  of  low-risk 
wastes  captured  by  the  mixture  and 
derived-from  rule. 

b.  Subsequent  History 

Numerous  industries  that  generate 
hazardous  wastes  challenged  the  1980 
mixtiue  and  derived-fit)m  rules  in  Shell 
Oil  V.  EPA,  950  F.  2d  741  (D.C.  Cir. 
1991).  In  December  1991  the  D.C.  circuit 
vacated  the  rules  because  they  had  been 
promulgated  without  adequate  notice 
and  opportunity  to  comment.  The  court, 
however,  suggested  that  EPA  might 
want  to  consider  reinstating  the  rules 
pending  full  notice  and  comment  in 
order  to  ensure  continued  protection  of 
human  health  and  the  environment. 

In  response  to  this  decision,  EPA 
promulgated  an  emergency  rule 
reinstating  the  mixture  and  derived- 
from  rules  as  interim  final  rules  without 
providing  notice  and  opportimity  to 
conunent.  57  FR  7628  (Mar.3, 1992). 
EPA  also  promulgated  a  "sunset 
provision"  which  provided  that  the 
mixture  and  derived-from  rules  would 
remain  in  effect  only  imtil  April  28, 
1993.  Shortly  after,  EPA  published  the 
proposal  containing  several  options  for 
revising  the  mixture  and  derived-from 
rules.  See  57  FR  21450  (May  20, 1992). 
This  proposal  also  included  options  for 
exempting  media  contaminated  with 
listed  hazardous  wastes  that  are 
regulated  imder  the  "contained  in" 
poUcy. 

The  May  1992  proposal  and  the  time 
pressiue  created  by  the  "sunset 
provision"  generated  significant 
controversy.  In  response.  Congress 
included  in  EPA's  1992  appropriations 
bill  several  provisions  addressing  the 
mixture  and  derived-from  rules.  Pub.  L. 
No.  102-389, 106  Stat.  1571.  First, 
Congress  nullified  the  simset  provision 
by  providing  that  EPA  could  not 
promulgate  any  revisions  to  the  rules 
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before  October  1, 1993  and  by  providing 
that  the  reinstated  regulations  could  not 
be  "terminated  or  withdrawn"  imtil 
revisions  took  effect.  However,  to  ensure 
that  EPA  could  not  postpone  the  issue 
of  revisions  indefiiutely.  Congress  also 
established  a  deadline  of  October  1, 
1994  for  the  promulgation  of  revisions 
to  the  mixt\ire  and  derived-from  rules. 
Congress  made  this  deadline 
enforceable  under  RCRA's  citizen  suit 
provision. 

On  October  30, 1992  EPA  published 
two  notices,  one  removing  the  sunset 
provision,  and  the  other  withdrawing 
the  May  1992  proposal.  See  57  FR 
49278, 4928a  EPA  had  received  many 
comments  criticizing  the  May  1992 
proposal.  The  criticisms  were  due,  in  a 
large  part,  to  the  very  short  schedule 
imposed  on  the  regulation  development 
process  itself.  Commenters  also  feared 
that  the  proposal  would  result  in  a 
"patchwork"  of  differing  State  programs 
because  some  states  mi^t  not  adopt  the 
revisions.  This  fear  was  based  on  the 
belief  that  States  would  react  in  a 
negative  manner  to  the  proposal  and 
refuse  to  incorporate  it  into  their - 
programs.  Finally,  many  commenters 
also  argued  that  the  risk  assessment 
used  to  support  the  proposed  exemption 
levels  failed  to  provide  adequate 
protection  of  human  health  and  the 
environment  because  it  evaluated  only 
the  risks  of  human  consumption  of 
contaminated  groundwater  ignoring 
other  pathways  that  could  pose  greater 
risks.  Based  on  these  concerns,  and 
based  on  the  Agency's  desire  to  work 
through  the  individual  elements  ofthe 
propmal  more  carefully,  the  proposal 
was  withdrawn. 

Meanwhile,  a  group  of  waste 
generating  industries  challenged  the 
March  1992  action  that  reinstated  the 
mixtiu^  and  derived-from  rules  without 
change.  Mobil  Oil  Corp.  v.  EPA,  35  F.3d 
579  (D.C.  Cir.  1994).  EPA  argued  that 
the  1992  appropriations  act  made  the 
challenge  moot  because  it  prevented 
both  EPA  and  the  coiirts  from 
terminating  or  withdrawing  the  interim 
rules  before  EPA  revised  them,  even  if 
EPA  foiled  to  meet  the  statutory 
deadline  for  the  revisions.  In  September, 
1994  the  D.C.  Circuit  issued  an  opinion 
that  dismissed  the  challenges  as  moot 
under  the  rationale  that  the  Agency  had 
offered. 

In  early  October  1994  several  groups 
of  waste  generating  and  waste  managing 
industries  filed  citizen  suits  to  enforce 
the  October  1  deadline  for  revising  the 
mixtiue  and  derived-from  rules.  Tha 
U.S.  District  Court  for  the  District  of 
Coliunbia  Ciitniit  entered  a  consent 
decree  resolving  the  consolidated  cases 
on  May  3, 1993.  Environmental 


Technology  Council  v.  Browner,  C.A. 
No.  94-2119  (TFH)  (D.D.C.  1994)  Under 
this  decree  the  Administrator  must  sign 
a  proposal  to  amend  the  mixturo  and 
derived-firom  rules  by  November  13, 
1995  and  a  notice  of  final  rulemaking  by 
December  15, 1996.  The  decree  also 
specifies  that  the  deadlines  in  the  1992 
appropriations  act  do  not  apply  to  any 
rule  revising  the  separate  regulations 
that  estabUsh  jiuisdiction  over  media 
contaminated  with  hazardous  wastes. 

c.  Federal  Advisory  Committees  Act 
(FACA)  and  Outreach 

After  the  withdrawal  of  the  HWIR 
proposal,  the  Agency  initiated  a  series 
of  public  meetings  with  invited 
representatives  from  industry, 
environmental  groups,  hazardous  waste 
treatera,  and  States.  These  meetings 
focused  on  three  major  issues:  — RCRA 
regulation  of  low  hazard  wastes  with  a 
particular  interest  in  addressing  issues 
raised  regarding  the  mixtiue  and 
derived-from  rules;  concerns  that  full 
RCRA  requirements  for  contaminated 
media  may  unnecessarily  impede  clean- 
ups; and  need  to  regulate  additional 
high-risk  wastes  outside  the  scope  ofthe 
current  Ustings  and  characteristics. 

A  strong  and  successful  effort  was 
made  to  encourage  all  the  interested 
parties  to  participate  in  the  pubUc 
meetings.  EPA  forged  a  soUd 
partnership  with  the  States  (both 
ASTSWMO  and  Environmental 
Commissioners  imder  the  National 
Govemora  Association)  and  the  state 
representatives  worked  closely  with 
EPA  as  co-regulators  in  our  analyses  of 
options. 

hi  July  of  1993,  EPA  chartered  this 
group  as  an  advisory  committee  under 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)(58  FR  36200). 

The  committee  rather  quickly  formed 
two  sub-committees  to  allow  separate 
disciission  ofthe  low  risk  waste 
problem  associated  with  the  mixture 
and  derived-from  rules  and  the  rules  for 
managing  contaminated  media  and 
other  wastes  diuing  remediation. 

By  September  of  1994  the  low  risk 
waste  group  had  made  significant 
progress  in  identifying  options  for 
creating  exemptions  for  low  risk  wastes. 
Despite  significant  investment  of  time 
and  effort,  however,  the  group  was 
imable  to  reach  consensus  on  many  key 
issues. 

With  the  statutory  deadline  for 
revisions  to  the  mixture  and  derived- 
from  rules  approaching,  EPA  requested 
that  group  to  present  a  final  report  in 
late  September  of  1994.  EPA  and 
representatives  from  several  state 
environmental  agencies  then  took  up 
the  task  of  selecting  options  for  creating 


an  exit  rule,  crafting  regulatory 
langiiage,  and  developing  necessary 
supporting  materials.  The  FACA 
subconunittee's  final  report  was  taken 
into  consideration  during  the 
development  of  today's  proposal. 

2.  Contained-In  PoUcy 

The  Agency  also  has  interpreted  its 
regulatory  definition  of  haztodous  waste 
to  extend  to  mixtures  of  hazardous 
wastes  and  environmental  media  (such 
as  contaminated  soil  and  groundwater).^ 
See  40  CFR  261.3(c)(1)  and  (d)(2).  Media 
that  are  contaminated  with  listed  or 
characteristically  hazardous  waste  must 
be  managed  as  hazardous  wastes  until 
they  no  longer  contain  such  wastes.  To 
date,  the  Agency  has  not  issued  any 
general  rules  as  to  when,  or  at  what 
levels,  environmental  media 
contaminated  with  hazardous  wastes  are 
no  longer  considered  to  "contain"  those 
hazardous  wastes.  Media  that  contain 
hazardous  wastes  with  constituent 
concentrations  below  the  levels 
proposed  today  will  be  eUgible  for 
exemption  imder  the  procedures 
proposed  today.  In  addition,  in  a 
separate  rulemaking,  the  Agency  plans 
to  propose  additional  rules  reducing 
regulation  of  contaminated  media 
during  remediation  activities. 

C.  Overview  of  Expected  Impacts  of  the 
Exit  Rule 

1.  Listed  Wastes 

The  purpose  of  this  rule  is  to  exempt 
from  hazardous  waste  regulation  those 
soUd  wastes  ourenUy  designated  as 
hazardous  waste  even  though  they 
contain  constituent  concentrations  at 
levels  that  pose  very  low  risk  to  hiunan 
health  and  the  environment.  While 
faciUties  generating  such  wastes  can 
petition  for  deUsting  by  rulemaking 
under  the  provisions  of  40  CFR  §  260.20 
and  260.22,  EPA  beUeves  that  the 
detailed  waste-stream  specific  review 
required  under  deUsting  is  not 
necessary  for  the  low  risk  wastes  that 
are  identified  by  today's  proposal.  The 
alternative,  generic  exit  rule  proposed 
today  will  be  faster  and  less  resource- 
intensive  for  both  the  Agency  and  the 
regulated  community.  By  providing  an 
opportunity  for  a  more  self- 
implementing  exemption,  the  Agency 
intends  to  create  incentives  for  effective 
and  innovative  waste  minimization  and 
waste  treatment  and  to  reduce 
unnecessary  demand  for  Subtitle  C 
disposal  capacity,  without 


'EPA't  "contained  In"  policy  waa  upheld  aj  a 
reaaonable  interpretation  of  40  CFR  261.3(c)(1)  and 
(d)(2)  by  the  D.C.  Circuit  in  Chemical  Waste 
Management,  btc  v.  U.S.  EPA,  No.  869  F.2d  1526 
P.C  Cir.  19«9). 
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compromising  needed  environmental 
protecticm.' 

By  proposing  a  riski-based  "floor"  to 
listed  wastes,  today's  proposal  should 
give  a  very  strong  incentive  to 
generators  of  listed  hazardous  waste  to 
apply  pollution  prev^tion  to  their 
processes  to  avoid  Subtitle  C  control. 
This  acti<m  should  al|o  give  incentive 
for  the  development  <^f  iimovative 
treatment  technologias  to  render  wastes 
less  risky. 

Today's  proposed  rule  specifies 
sampling  and  analysis  requirements, 
public  participation,  leporting  and 
record  keeping  requirements.  Most  of 
these  provisions  are  alternatives  to  the 
safeguard  of  waste-specific  review 
provided  \mder  the  delisting  program. 
The  exit  levels  are  risk-based 
concentrations  at  which  a  human  or 
wildlife  species  could  be  directly  or 
indirectly  exposed  to  the  exempted 
waste,  and  would  be  vnlikely  to  suffer 
adverse  health  eSsctsi  The  exposure 
scmario  used  to  develop  these  levels 
assume  that  the  exempted  waste  will  no 
longer  be  subject  to  Subtitle  C  control, 
but  will  be  managed  48^  soUd  waste  in 
one  of  a  variety  of  nof -hazardous  waste 
management  imits  regulated  under 
Subtitle  D.  i 

2.  Characteristic  WassBS 

Listed  hazardous  wastes  exempted 
under  today's  proposed  rule  which 
exhibit  any  of  the  characteristics  will 
continue  to  be  regulated  as  hazardous 
wastes  imtil  the  characteristic  is 
removed.  In  a  number  of  cases,  wastes 
were  Usted  on  the  basis  of  containing 
both  toxic  hazardoiis  constituents  and 
exhibiting  one  or  moA  of  the  hazardous 
waste  characteristics  that  do  not  relate 
to  chemical  toxicity  (e.g.,  ignitability, 
corrosivity.  or  reactivity).  If  such  a 
waste  still  exhibits  any  characteristic 
after  complying  with  the  exemption 
criteria  proposed  in  today's  proposed 
rule,  it  must  continue  to  be  managed  as 
a  characteristically  hazardous  waste. 

in.  Scope  of  Revision^  to  the  Mixture 
and  Derived-From  Roles 

The  mixture  and  ddrived-from  rules 
promulgated  in  1980  (md  reinstated  in 
1992  require  Subtitle  C  regulation  of  all 
mixtures  of  listed  baardous  wastes  and 
solid  wastes  and  all  residuals  from 
treatment  of  hazardous  wastes.  The 
rules  proposed  today,  however,  allow 
rapid  exemptions  for  tnixtures  and 


>  As  will  be  discussed  further  in  this  notice,  the 
Agency  believes  that  the  delisting  process  will 
continue  to  be  valuable  for  certain  types  of  wastes 
which  are  not  eligible  for  aq  exemption  under  this 
proposal.  Thus  the  Agency  Is  not  proposing  to 
eliminate  or  modify  the  delisting  program  as  a 
result  of  this  proposal. 
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derived-from  wastes  that  present  no 
significant  threats  to  human  health  and 
the  environment.  Those  wastes  that 
would  remain  subject  to  the  mixture 
and  derived-from  rules  typically  will 
pose  risks  that  warrant  regiilation  under 
Subtitle  C.  To  the  extent  that  this  is  not 
true  for  a  particular  mixtme  or 
treatment  residual,  the  deUsting  process 
remains  available  (at  least  at  the  state 
level)  to  exempt  wastes  with 
constituents  at  more  site-  and  waste- 
specific  levels.  Consequently,  EPA  has 
tentatively  determined  that  further 
revisions  of  the  mixture  and  derived- 
from  rules,  with  the  exception  of  the 
one  minor  change  to  the  derived-from 
rule  discussed  later  in  this  section,  are 
not  warranted  in  this  nilemaking. 
However,  EPA  requests  comment  on 
this  conclusion. 

A.  Rationale  for  Retention  of  the 
Mixture  and  Derived-From  Rules 

EPA  continues  to  beUeve  that  it  had 
ample  statutory  and  regulatory  authority 
to  promulgate  the  orighial  rules  and  that 
it  also  has  ample  authority  to  maintain 
the  rules  without  further  revisions.  The 
mixtiue  and  derived-from  rules, 
particularly  with  the  revisions  proposed 
today,  ensxue  that  hazardous  wastes  that 
are  mixed  with  other  wastes  or  treated 
in  some  fiashion  do  not  escape 
regulation  so  long  as  they  are  reasonably 
likely  to  continue  to  pose  threats  to 
hiunan  health  and  the  environment. 
They  thus  retain  jurisdiction  over  listed 
hazardous  wastes  and  clarify  that  such 
wastes  are  not  automatically  eligible  for 
exit  when  they  are  mixed  or  treated. 
Although  RCRA  sets  out  criteria  for  the 
identification  of  hazardous  wastes  to 
enter  the  subtitle  C  system,  it  is  silent 
on  the  question  of  how  to  determine 
that  a  waste  is  eligible  to  exit  the 
system.  EPA's  interpretation  of  the 
statute  is  thus  entitled  to  deference  so 
long  as  it  is  reasonable  and  consistent 
with  RCRA's  purposes. 

EPA  believes  that  its  decision  to 
retain  jurisdiction  over  major  portions 
of  the  imi verse  of  waste  mixtiues  and 
treatment  residues  is  consistent  with  its 
authorities  under  sections  3002-3004  of 
RCRA  to  impose  requirements  on  waste 
handlers  until  wastes  have  "cease[d]  to 
pose  a  hazard  to  the  public".  Shell  Oil 
Corp.  v.  EPA,  959  F.2d  741,  754  (D.C. 
Cir.  1991).  See  also  Chemical 
Manufacturers  Assoc,  v.  EPA,  919  F.2d 
158. 162-65  (EPA  may  regulate  the 
disposal  of  nonhazardous  wastes  in  a 
hazardous  wetste  impoundment  under 
section  3004)  and  Chemical  Waste 
Management,  Inc.  v.  EPA,  976  F.2d  2. 8. 
13-14  (D.C.  Cir.  1992)  (EPA  may  require 
further  treatment  of  wastes  under 


section  3004  even  though  they  cease  to 
exhibit  a  hazardous  chuacteristic). 

The  mixture  and  derived-from  rules 
are  also  valid  exercises  of  EPA's 
authority  to  list  hazardous  wastes  imder 
section  3001.  That  provision  gives  EPA 
broad  authority  to  promulgate  Usting 
criteria.  EPA's  1980  criteria  authorize 
the  listing  of  classes  of  hazardous 
wastes  when  it  has  reason  to  believe 
that  wastes  in  the  class  are  typically  or 
frequently  hazardous.  See  40  CFR 
261.11(b).  Such  class  listings  are 
permissible  even  if  some  members  of 
the  class  do  not  act\ially  pose  hazards. 
Nothing  in  the  section  1004(5) 
definition  of  hazardous  waste,  in  section 
3001.  or  in  EPA's  listing  criteria  require 
EPA  to  prove  that  every  member  of  a 
class  poses  a  hazard.  In  fact,  many  waste 
Ustings  describe  "classes"  of  hazardous 
wastes  because  they  cover  a  range  of 
materials  that  are  not  identical  in 
composition.  The  mixture  and  derived- 
from  rules  thus  are  fully  authorized  as 
class  "listings"  under  section  3001. 

EPA  has  also  made  a  reasonable 
factual  determination  that  these  classes 
of  waste  warrant  regulation  under 
sections  3002-3004  and  section  3001.  In 
1980  EPA  determined  that  the 
hazardous  constituents  contained  in 
these  wastes  are  not  generally 
eliminated  or  rendered  nontoxic  simply 
because  a  waste  is  mixed  with  other 
wastes  or  managed  in  some  fashion.  In 
1992.  when  EPA  repromulgated  the 
mixture  and  derived-from  mles,  it 
documented  niunerous  instances  of 
mixed  and  derived-from  wastes  that 
continued  to  pose  hazards.  See  57  FR 
7629  (March  3. 1992).  Today.  EPA  is 
proposing  that  members  of  this  class  of 
wastes  that  pose  low  risks  will  be 
eligible  for  an  expedited,  self- 
implementing  exemption  from  Subtitle  - 
C  regulation.  Accordingly,  EPA  has  an 
even  better  basis  for  believing  that 
wastes  which  remain  within  the  scope 
of  the  mixture  and  derived-from  rules 
pose  threats  warranting  regulation. 

Additionally,  EPA  continues  to 
believe,  as  it  did  in  1980,  that  it  would 
be  virtually  impossible  to  try  to  identify 
all  possible  waste  mixtures  and  treated 
wastes  and  assess  their  hazards 
individually.  EPA's  rule  reasonably, 
retains  jurisdiction  over  both  broad 
classes  and  places  the  burden  of  proof 
on  the  regulated  commimity  to  show 
that  a  particular  waste  has  ceased  to 
present  a  hazard.  Today's  self- 
implementing  exit  proposal  will  reduce 
that  biuden  significantiy,  ensuring  that 
the  mixture  and  derived-from  rules 
represent  a  reasonable  approach  to 
regulating  these  classes  of  wastes. 


B.  Revision  to  Derived-ftom  Rule  for 
Wastes  Listed  Because  They  Exhibit  the 
Characteristics  of  Ignitability, 
Corrosivity,  or  Reactivity 

In  1981  EPA  responded  to  a  number 
of  comments  on  the  scope  of  the  original 
1980  mixture  rule  by  promulgating  a 
number  of  exemptions  for  mixtures  of 
solid  wastes  and  listed  hazardous 
wastes  which,  according  to  information 
submitted  by  commenters,  posed  no 
significant  risk  to  human  health  and  the 
environment  See  46  FR  56582  (Nov.  17 
1981).  The  1981  rule  included  an 
exemption  for  mixtures  of  solid  wastes 
and  hazardous  wastes  listed  solely 
because  they  exhibited  one  or  more  of 
the  hazardous  waste  characteristics,  if 
the  resultant  mixtures  no  longer 
exhibited  a  characteristic.  The 
exemption  was  based  on  a  finding  that 
such  mixtures  did  not  pose  threats  to 
hiunan  health  and  the  environment 
warranting  SubtiUe  C  regulation.  See  46 
FR  56568  and  the  current  text  of  Uie 
exemption  at  §  261.3(a)(2)(iii).  EPA 
notes  that  it  has  never  promulgated  any 
listings  for  wastes  solely  on  the  basis 
that  they  exhibit  either  the  1980  EP 
toxicity  characteristic  or  the  1990 
toxicity  characteristic;  consequently, 
only  mixtiues  containing  wastes  listed 
because  they  exhibit  the  characteristics 
of  ignitability,  corrosivity,  or  reactivity 
have  been  eligible  to  exit  Subtitie  C 
when  they  no  longer  exhibit  the 
characteristic. 

The  1981  notice  focused  exclusively 
on  issues  concerning  the  mixture  rule. 
Consequendy,  EPA  did  not  propose  any 
parallel  exemption  for  such  wastes  for 
the  separate  derived-fit}m  rule  (codified 
at  §  261.3(c)(2)(i)).  even  tiiough  the 
derived-&t)m  wastes  would  appear  to 
present  similarly  low  risks  if  they  no 
longer  exhibited  a  characteristic  and 
were  treated  to  meet  LDR  standards 
before  land  disposal.  Recent  inquiries 
fit>m  the  public  have  highlighted  the 
discrepancy  in  the  scope  of  the  mixture 
rule  and  the  derived-frt>m  rule  for 
wastes  listed  solely  because  they  exhibit 
characteristics.  EPA  believes  it  has  no 
reason  to  treat  derivatives  of  wastes 
listed  solely  because  they  exhibit  the 
characteristic  of  ignitability,  corrosivity, 
or  reactivity  any  mfferentiy  from  the 
way  it  treats  mixtiues  of  such  wastes 
because  both  present  similar  low  risks 
to  hiunan  health  and  the  environment. 

Consequently,  EPA  is  today  proposing 
a  revision  to  the  derived-from  rule  that 
will  closely  resemble  the  1981  revision 
to  the  mixture  rule.  Since  no  listings  to 
date  have  been  based  on  the  toxicity 
characteristic,  EPA  is  proposing  to  limit 
the  new  revision  to  the  derived-from 
rule  to  wastes  Usted  because  they 
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exhibit  onfy  the  characteristics  of 
ignitability.  corroaivity,  or  reactivity. 
EPA  is  also  not  proposing  to  exempt 

wastes  that  might  in  the  fiitiue  be  listed 
only  because  of  the  toxicity 
characteristic  because  (as  this  rule 
proposal  indicates)  th«e  can  be  risk 
concerns  with  the  TC  constituents 
below  TC  levels.  EPA  requests  comment 
on  this  proposal  to  create  a  new 
exemption  to  the  derived-from  rule  for 
this  limited  category  of  listed  wastes. 
The  proposed  exemption  will  also 
remind  the  regulated  community  of  the 
separate  duty  to  comply  with 
requirements  imposed  by  the  part  268 
regulations  implementing  the  LDR 
program.  In  CWMv.  EPA.  976  F.2d  2 
(D.C  Cir.  1992).  the  U.S  Court  of 
Appeals  for  the  D.C.  Circuit  interpreted 
RCRA  section  3004(m)  as  requiring 
treatment  of  de-characterized  hazardous 
wastes  to  meet  LDR  treatment  standards 
even  after  the  wastes  cease  exhibiting  a 
characteristic.  EPA  believes  that  de- 
characterized  derived-from  residues 
from  wastes  listed  because  they  exhibit 
characteristics  also  must  meet  LDR 
requirements,  unless  they  are  either 
delisted  or  are  exempt  at  the  point  of 
generation  pursuant  to  other  provisions 
proposed  in  this  rule  (e.g.,  meeting 
HWIR  levels  at  the  point  of  generation). 

In  1992  EPA  amended  the  1981 
exemption  to  mixture  rule  to  provide  a 
similar  cross-reference  and  clarification  : 
for  mixtures  containing  de-characterized 
Usted  wastes.  See  57  FR  37194,  37210- 
11  (Aug.  18,  1992).  That  1992 
clarification,  however,  only  covers 
nonwastewater  mixtures.  As  explained 
in  that  mixture  rule  preamble,  EPA  then 
regulated  deH:haracterized  wastewaters 
much  less  stringently  imder  the  LDR 
program.  ConsequenUy.  EPA  did  not 
beUeve  it  was  necessary  to  remind  the 
regulated  community  to  comply  with 
LDR  requirements  for  wastewater 
mixtures. 

Later  in  1992  the  CWM  v.  EPA 
decision  invaUdated  most  of  the 
distinctions  between  the  LDR  rules  for 
wastewaters  and  nonwastewaters.  EPA 
is  now  revising  the  LDR  program  to 
comply  with  that  decision  in  the  LDR 
Phase  III  and  Phase  IV  rolemakings.  To 
reflect  the  changes  in  LDR  regulation  of 
wastewaters,  the  derived-from  rule 
exemption  proposed  today  reminds  the 
regulated  community  of  the  need  to 
comply  with  part  268  LDR  requirements 
for  ail  types  of  derived-from  residues. 
EPA  requests  comment  on  this 
clarifying  language.  EPA  also  requests 
comment  on  whether  it  should  revise 
the  LDR  clarification  for  the  mixture 
rule  as  weU. 


IV.  Development  of  Exit  Lareb  and 
"Minimize  Threat"  L«veb 

A.  Need  for  the  Exit 

The  primary  purpose  of  this  rule  is  to 
address  listed  hazardous  wastes, 
mixtures  of  listed  hazardous  wastes  and 
soUd  wastes,  and  residues  derived-from 
managing  Usted  hazardous  waste  that, 
under  current  mles,  continue  to  be 
designated  as  "hazardous  waste" 
although  they  are  either  generated  with 
ranstituent  concentrations  that  pose  low 
risks  or  treated  in  a  manner  that  reduces 
constituent  concentrations  to  low  levels 
of  risk. 

EPA  notes  that  there  are  currentiy 
exemptions,  both  codified  and 
contained  in  poUcy  directives,  from  the 
hazardous  waste  identification  system, 
particularly  the  mixture  and  derived- 
bom  rules,  for  certain  types  of  wastes  or 
wastes  with  certain  constituent 
concentrations.  See  e.g.  40  CFR 
261.3(a)(2)(iv)(A)  through  (E)  and  poUcy 
m«norandums  such  as  the  "Skinner 
Memorandum"  dated  August  23, 1995., 
EPA  is  not  proposing  to  modify  or 
replace  any  of  these  exemptions  and 
poUcy  statements. 

B.  Overview  of  the  Exit 

For  191  of  the  376  constituents  of 
concern,  EPA  conducted  a  detailed 
human  health  risk  analysis  to  develop 
risk-based  levels  for  either  the 
wastewater  or  nonwastewater  form  of  a 
constituent  (or  both).  To  conduct  this 
analysis,  EPA  identified  five  types  of 
units  actually  and  rather  frequenUy 
used  to  manage  nonhazardous  wastes 
that  covered  the  full  range  of 
environmental  releases  needing 
analysis.  The  May  1992  proposal  of  exit 
levels  for  Usted  wastes,  Uke  many 
previous  RCRA  rules,  assessed  only 
risks  from  releases  to  groundwater.  In 
response  to  complaints  that  such  an 
assessment  would  not  protect  human 
health  and  the  envirorunent  from  other 
types  of  releases,  EPA  also  assessed 
potential  releases  to  air,  surfece  water 
and  soil  in  this  proposal. 

For  each  category  of  releases,  EPA 
evaluated  both  relatively  simple 
pathways  (such  direct  human  ingestion 
of  contaminated  groundwater)  and  more 
complex  pathways  (such  as  the 
deposition  of  windblowm  waste 
particles  on  agricultural  land,  followed 
by  crop  uptake,  consumption  of  the  crop 
by  cattle,  and  consumption  of 
contaminated  beef  or  milk  by  hiunans). 
EPA  assessed  approximately  8  to  27 
release  pathways  depending  on  the  type 
of  waste  management  unit. 

Additionally,  EPA  screened  the  same 
group  of  191  constituents  to  identify  the 
highest  priorities  for  assessment  of 
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Bcologic«<  racepton.  I|i  addition.  EPA 
considered  for  its  assessment  the 
toxicological  efiiects  o|  silver  on 
ecologic^  receptors.  BPA  conducted  a 
specific  assessment  of!  ecological  risks 
for  47  constituents  uakig  the  same  five 
imits  and  the  same  pathways  (modified 
to  reflect  ecological  exposures)  for  each 
imit  This  risk  assessment  is  described 
in  more  detail  in  sections  V.B.  and  C 

Data  limitations  an4  resource 
constraints  prevented  EPA  from 
conducting  a  risk  analysis  for  the 
remaining  constituents  of  concern.  For 
each  of  these  constituents.  EPA 
extrapolated  exit  levels  from  levels 
derived-from  the  risk  Assessment  for 
similar  chemicals.  EPA'^  extrapolation 
methodology  is  descn|)ed  in  section 
IV.F. 

The  curroit  capabilities  of  analytical 
chemistry  constrain  EpA's  ability  to  use 
some  of  concentratione  as  exit  levels. 
For  approximately  one-fourth  of  the 
constituents,  EPA  found  that  available 
methods  could  not  roetinelv  measure 
the  constituent  at  the  modeled  or 
«xtr^)olated  risk-base^  exit  level. 

C  Selection  of  Constituents  of  Concern 

1.  Development  of  the  Master  List 

EPA  developed  an  initial  "K4aster 
List"  of  506  constitueiits  to  be  evaluated 
for  purpoees  of  estahlfahing  exit  criteria. 
1^  master  list  was  developed  by 
combining  the  constituents  specifically 
listed  in  the  blowing  appendices  of  40 
CFR  part  261:  Appendix  VD,  Basis  for 
Listing  Hazardous  Waete;  Appendix 


Vm,  Hazardous  Constituents;  and 
appendix  DC  of  part  264.  the  Ground- 
Water  Monitoring  List.  The  master  list 
includes  the  full  list  of  constituents 
referenced  in  appendix  VII.  including 
the  F039  constituents. 

Appendix  VII  to  part  261.  which  was 
originally  promulgated  on  May  19. 1980 
(45  FR  33084)  sets  out  the  chemical 
constituents  found  to  pose  threats  to 
human  health  and  the  environment  that 
served  as  the  actual  basis  for  each  of 
EPA's  original  hazardous  waste  listings. 
Appendix  vm  to  Part  261,  also 
promulgated  in  1980.  is  a  more  general 
listing  of  chemicals  found  to  pose 
potential  threats  to  human  health  and 
the  environment  (45  FR  33084).  EPA 
considers  wastes  containing  appendix 
vm  constituents  to  be  candidates  for 
listing  determinations.  EPA  amends 
appendix  VD  from  time  to  time  as  EPA 
identifies  additional  potentially  toxic 
constituents. 

EPA  later  promulgated  appendix  IX  to 
part  264  to  identify  those  appendix  Vm 
constituents  which  it  could  routinely 
expect  owners  and  operators  of 
permitted  hazardous  waste  treatment, 
storage  and  disposal  fodhties  to  monitor 
in  groundwater.  EPA  also  included  in 
this  appendix  17  additional  constituents 
found  to  pose  significant  risks  that  the 
Superfund  program  routinely  monitored 
in  groundwatw.  (52  FR  25942.  July  9. 
1967). 

EPA  established  in  these  rulemakings 
that  each  of  these  constituents  had 
significant  potential  to  threaten  hiunan 


health,  and,  by  implication,  potential  to 
threaten  the  environment.  (Most  of  the 
data  EPA  utiUzed  predicted  toxic  effects 
on  humans.)  EPA  finds  it  reasonable  to 
include  each  of  these  constituents  on 
the  list  of  chemicals  of  concern. 

Further,  EPA  beUeves  that,  with  the 
exception  of  the  six  chemicals  identified 
below,  the  three  appendices  identify  the 
chemicals  of  current  concern  to  EPA 
that  are  hkely  to  be  found  in  listed 
wastes. 

The  Agency  requests  comment  on 
whether  the  master  list  should  also 
include  six  constituents  that  are  not 
listed  in  any  of  the  above  sources.  These 
six  constituents,  which  are  listed  in 
Table  1,  are  found  in  six  "U"  fisted 
wastes  (commercial  chemical  products 
that  become  hazardous  wastes  when 
discarded).  See  40  CFR  261.33(f).  EPA 
originally  listed  these  wastes  because 
they  routinely  exhibited  the 
characteristic  of  ignitability.  Since  the 
original  listings,  however,  sufficient 
to^dcity  data  have  become  available  for 
these  constituents.  (The  risk  number  for 
dimethylamine  was  recently  withdrawn: 
however,  EPA  understands  that  it  will 
shortly  be  replaced).  Because  of  the 
toxicity  data  associated  with  these 
constituents,  the  Agency  is  taking 
comment  on  whether  exit  levels  shoiild 
be  established  for  these  six  constituents 
in  today's  rulemaking.  The  Agency  also 
requests  comment  on  whether  these  six 
constituents  should  be  added  to 
Appendix  vm. 


CAS* 


Table  l.-<;oNSTrruENTS  Not  on  Appendices  VII,  VHI,  or  IX 


Constituent 


Wastewater 


Nonwastewater 


Totals 


Leach 


75-07-0 

96-62-8  

124-40-3 

110-00-9 

79-10-7  

96-01-1  

« No  exit  levels 


AMMdahyde  (eMwneO 
Cisfwne 


Fur#n 

Aoysc  acta  ....»...^_~~~....~~..~>... 

2-Ferancart)ox- aktohyds  (furfcjraO 


.67 


18,000 


2Ji 


16 

1300 

.06 

(') 

D 

(') 

n 

n 

(') 

no  EQC  is  avalable  for  this  constNuenL  The  crilsria  for  exit  would  be  to  meet  LOR  Ireeiment  standards  in  §268. 


Full  documentatiod  concerning  the 
selection  of  constitueiits  of  concern  is 
available  in  the  docket  under  The 
Backffound  Document  to  Support 
Development  of  the  Final  Constituent 
List  under  the  Waste  Sxit  Rule. 

2.  Development  of  the  Exit  Constituent 
List 

The  Agency  narrowed  the  list  of  506 
constituents  to  consist  of  376 
constituents  that  are  included  in  the 
exemption  list.  130  constituents  were 
deleted  from  the  maslar  list.  Criteria  for 


constituent  deletions  from  the  master 
list  include:  Reactivity  in  air,  analysis  as 
a  different  constituent,  reactivity  in 
water,  hydrolysis  in  soil  or  water,  or  is 
part  of  a  chemical  class  with  a  specific 
constituent  represented  on  the  list. 
Because  different  methods  and 
quantitation  limits  are  necessary  for 
solid  and  liquid  matrices,  two  separate 
analyses  were  conducted.  The 
Background  IDocument  to  Support 
Development  of  the  Final  Constituent 
List  under  the  Waste  Exit  Rule  in  the 
docket  further  justifies  deletions  of 


constituents  frtim  the  master  list  and 
lists  the  deleted  constituents. 

Molybdeniun  is  not  on  the 
Appendices  Vn,  Vm,  or  DC.  which 
provided  the  scope  of  today's  master  list 
of  constituents.  In  anticipation  of  the 
Petroleum  listing,  due  to  a  Drinking 
Water  Sevrage  Sludge  regulatory  levet 
and  due  to  available  toxicity 
information,  the  Agency  has  included 
molybdenimi  on  the  exemption  list.  Due 
to  modeling  time  constraints, 
Molybdenimi  was  not  modeled  for 
groimdwater  risk.  The  groundwater 
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leach  level  was  estimated  by  assuming 
a  DAF  of  10  and  using  the  RfD.  The 
Agency  requests  comment  on  whether 
molybdenum  should  be  on  the  list. 


Two  modeled  constituents  do  not 
have  estimated  quantitation  criteria 
(EQCs— see  sectiro  IV.G.)  and  therefore 
do  not  have  associated  exit  levels.  These 
constituents  are  ethylene  thiourea  and 


Table  2.— Modeled  Constttuents  Without  EQCs 


phenyl  mercuric  acetate.  The  Agency 
requests  comment  on  how  to  deal  with 
these  two  constituents.  The  following 
table  represents  modeled  results  for 
these  constituents  tot  comment. 


CASNUM 


OxistJtuent 


96-45-7        Ethylene  thiourea  

62-38-4        Phenyl  mercuric  acetate 


NWWtotais      NWWIeach       WWtotais 


0.51 
0.0093 


000017 
0.0045 


.00053 

0.012 


EPA  modeled  chromium  VI  in  the  risk 
assessment.  However,  totals  chromium 
appears  on  the  exit  tables  based  on  the 
exit  levels  calculated  from  modeling 
chromium  VI.  This  approach  is 
consistent  with  the  Toxicity 
Characteristic  approach  to  chromium. 
The  Agency  asks  for  comment  on  this 
approach. 

the  cyanide  exit  level  was 
extrapolated.  It  is  meant  to  be  totals 
cyanide.  The  Agency  requests  comment 
on  whether  testing  for  tcials  cyanide  is 
appropriate. 

The  values  in  the  exit  tables  for  silver 
do  not  represent  results  of  human 
toxicity  data  for  silver,  rather  they 
represent  ecological  results  from  the  risk 
assessment.  The  Agency  has  determined 
that  the  effect  of  silver  on  humans  is  not 
a  human  health  problem,  rather  it  is  an 
aesthetic  problem.  The  groundwater 
model  did  not  model  ecological 
exposure,  therefore,  there  is  no 
groundwater  risk  level  for  silver. 

3.  (Constituents  of  Ecological  Concern 

As  explained  above,  EPA  estabUshed 
in  previous  RCRA  rulemakings  that  the 
constituents  on  the  exit  list  (376) 
present  significant  threats  to  himian 
health.  Numerous  comments  submitted 
on  EPA's  May  1992  proposal  to 
estabUsh  exit  levels  urged  EPA  to 
conduct  a  more  specific  and  detailed 
analysis  of  threats  to  non-human 
species.  (Consequently,  in  this 
rulemaking  EPA  determined  the 
constituents  it  believed  to  also  be 
reasonably  likely  to  pose  risks  to 
ecolcMical  receptors. 

EPA  has  not  set  benchmarks  for 
ecological  impacts  for  a  large  number  of 
constituents  under  any  of  its  programs. 
Establishing  such  benchmarks  for  this 
proposal  would  be  a  resource-intensive 
and  time-consuming  task.  Accordingly, 
EPA  narrowed  the  list  of  exit 
constituents  for  which  ecological 
receptors  would  be  evaluated.  First, 
EPA  decided  to  consider  only  the  191 
constituents  which  it  had  already 
targeted  for  analysis  to  protect  human 
health.  Second,  the  Agency  developed  a 
methodology  for  screening  the  191 


constituents  to  identify  those  most 
Ukely  to  pose  significant  risks  to 
ecological  receptors. 

Based  on  an  extensive  review  of 
available  literature,  EPA  developed  five 
criteria  to  indicate  the  potential  for 
ecological  risks: 

(1)  (Constituents  that  bioacciunulate 
(and  possibly  biomagnify)  in  the  food 
chain  that  can  present  elevated 
exposures  to  certain  predators; 

(2)  Persistent  constituents  that  are 
likely  to  increase  long-term  multi- 
generational  exposures  in  wildUfe; 

(3)  Constituents  that  cause 
reproductive  and  developmental  effects 
that  can  elicit  adverse  effects  at 
sensitive  life  stages; 

(4)  Constituents  that  may  cause 
ecological  effects  that  have  no  himian 
analog  (e.g.,  eggshell  thinning);  and 

(5)  (Constituents  that  may  cause  effects 
to  ecological  receptors  continuously 
exposed. 

EPA  also  developed  operational 
definitions  for  each  criterion.  The 
definitions  were  quantitative  where 
possible.  Further  details  can  be  found  in 
appendix  B  of  the  Technical  Support 
Document  for  the  Risk  Assesanent  for 
Hiunan  and  Ecological  Receptors. 

EPA  decided  to  designate  as 
constituents  of  ecological  concern  the 
47  constituents  that  exhibited  at  least 
two  of  the  five  criteria.  The  Agency 
beUeves  these  constituents  present  the 
highest  priorities  in  terms  of 
environmental  risk.  An  additional  36 
constituents  exhibited  only  one 
criterion.  EPA,  however,  chose  not  to 
designate  them  as  constituents  of 
concern  because  time  and  resource 
ccmstraints  would  prevent  the  Agency 
frt)m  completing  an  analysis  with  these 
constituents.  EPA,  nevertheless, 
beUeves  it  has  identified  and  analyzed 
sufficient  constituents  of  concern  to 
ensure  that  the  exit  levels  proposed 
today  provide  for  reasonable  protection 
of  the  environment.  Only  83  of  191 
screened  constituents  showed  any 
significant  potential  to  pose  threats  to 
the  environment  at  levels  protective  of 
human  health.  Further,  as  discussed  in 
more  detail  below,  of  the  47 


constituents  that  EPA  actually  assessed 
for  ecological  impacts,  only  6 
wastewater  constituents  and  18 
nonwastewater  constituents  required 
exit  leveb  to  protect  environmental 
receptors  lower  than  those  necessary  to 
protect  human  health  under  the  baseline 
proposal.  Consequently,  EPA  believes  it 
is  unlikely  that  all  of  the  remaining 
constituents  will  present  significant 
threats  to  ecological  receptors  at  levels 
that  would  adequately  protect  himian 
health. 

D.  Risk-Based  Information 

The  Agency's  proposed  option  for 
establishing  exit  values  is  based  on  risk 
modeling  to  a  hazard  quotient  of  1  and 
a  1  X  10  -*  cancer  risk.  The  Agency 
chose  a  hazard  quotient  of  1  as  its 
toxicity  benchmark  value  for  non- 
carcinogens  because  evaluation  of  these 
compounds  presumes  there  is  a 
threshold  exposure  above  which 
individuals  would  be  at  significant  risk 
of  suffering  the  adverse  efiiects 
attributable  to  the  compound.  TTie  HQ  is 
the  Agency's  best  attempt  to  estimate 
that  level.  Therefore,  the  Agency 
believes  all  exposures  should  remain 
below  HQ  1.  Some  Agency  programs 
rely  on  HQ  values  less  than  1  in 
standard  setting  (the  drinking  water 
program  uses  an  HQ  of  0.20  to  provide 
a  safety  factor  which  allows  for 
exposure  to  the  constituent  from  sources 
other  than  drinking  water). 

The  Agency  chose  a  toxicity 
benchmark  of  1  x  lO-«  cancer  risk  for' 
carcinogens  for  several  reasons.  A 
cancer  risk  level  of  1  x  10*  risk  was 
used  as  a  clearly  hazardous  level  in 
establishing  the  toxicity  characteristic. 
Second,  in  the  listings  program,  a  1  x 
10-*  cancer  risk  is  u^  as  the 
presumptive  listing  risk,  and  a  1  x  10-« 
as  the  presumptive  no-list  level.  A 
cancer  risk  of  1  x  10-'  represents  a  level 
of  initial  concern  about  risk.  Therefore, 
in  allowing  listed  hazardous  waste  to 
exit  the  requirements  of  Subtitle  C.  the 
Agency  was  targeting  waste  that  is 
clearly  not  hazardous.  Thus,  the  Agency 
beUeves  the  risk  level  should  be  at  the 
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low  end  of  the  risk  range  used  to  bring 
waste  into  the  hazardoas  waste  system. 

Similarly,  the  Agency  sought  to  be 
protective  of  pubUc  heilth  in 
developing  its  fate  and  exposure 
modeling.  For  the  groundwater 
evaluation,  the  Agency  used  a  DAP  10 
(which  represents  an  approximate  90th 
pocentile  protection  l0vel)  for  infinite 
source  type  constituent.  (Constituent- 
specific  DAFs  were  developed  xising  the 
same  input  assumptions,  and  difiiarent 
DAFs  result  from  modeling  of 
degradation  or  retardation  factors  in  the 
environment).  This  is  die  generic  DAF 
used  in  the  delisting  piogram  for  large 
volume  wastes.  Since  t^is  is  a  national 
program  which  will  largely  benefit  the 
largest  volume  generators,  the  DAF  10 
assumption  is  consistent  with  delisting 
practice.  Also,  the  toxicity  characteristic 
used  a  DAF  of  100  (representing  an 
approximate  85th  percentile  protection 
level)  for  identifying  c^arly  hazardous 
waste  (for  infinite  souice  type 
constituents:  regulation  of  hydrolysers 
was  deferred).  Again  the  policy  goal  of 
exits  was  to  strive  to  be  well  below 
clearly  hazardous  levels.  The  Agency    ■ 
also  modeled  exposure  at  the  nearest 
downgradient  well.  The  TC  rule 
restricted  well  placement  to  within  the 
plume.  Today's  proposal  attempts  to 
balance  the  protectiveness  level  and 
well  placement  by  requiring  a  more 
protective  level  than  tie  TC  rule,  but  is 
less  restrictive  in  well  location,  e.g., 
wells  outside  of  the  plume,  at 
significantly  lower  risk,  are  averaged  in. 
For  modeling  of  the  non-grounawater 
pathways,  the  Agency  (used  four  high- 
end  parameter  values  for  which  the 
modeUng  outcome  is  most  sensitive  as 
inputs  to  the  analysis  to  be  protective  of 
public  health  and  the  Environment. 
These  include:  Two  h%h-end 
parameters  in  the  waste  management 
unit  characterization  and  fate  portions 
and  two  high-end  parameters  in  the 
exy .  sure  portions  of  the  model.  The 
remaining  input  parameters  were 
evaluated  at  typical  values  or  central 
tendency  values.  The  Agency  sought  to 
be  protective  of  a  high  percentile 
exposed  population  (4t  least  90th 
percentile). 

1.  Human  Health  Benchmarks 

For  each  constituent  on  the  master 
list,  the  Agency  evaluated  the  existing 
toxicity  information  to  determine 
whether  there  were  sufficient  toxicity 
data  to  establish  a  benchmark.  For  those 
constituents  with  adequate  data,  the 
data  were  evaluated.efther  by  the 
Agency's  CRAVE  (Caacinogen  Risk 
Assessment  Verificatipn  Endeavor) 
Workgroup,  Reference  Dose/Reference 
Concentration  (Rfl3/R  C)  Workgroup,  or 


UMI 


the  Office  of  Research  and 
Development  This  approach  is 
consistent  with  the  approach  used  in 
the  Agency's  other  risk-based  RCRA 
programs  such  as  the  Toxicity 
Characteristic,  delisting  petition 
evaluations,  listings,  as  well  as  the 
CERCLA  program.  See  Section  4, 
"Benchmarics,"  of  the  Technical 
Support  Document  for  the  Hazardous 
Waste  Identification  Rule:  Risk 
Assessment  for  Human  and  Ecological 
Receptors  for  more  details. 

a.  Non-carcinogens 

The  Agency  proposes  to  use  oral 
reference  doses  (RfDs)  and  inhalation 
reference  concentrations  (RfCs)  as  the 
basis  for  developing  the  exit  criteria  for 
non-carcinogenic  constituents.  An  RfD 
or  RfC  is  an  estimate  (with  uncertainty 
spaiming  perhaps  an  order  of 
magnitude)  of  a  daily  exposure  to  a 
constituent  for  the  human  population 
(including  sensitive  subgroups)  that  is 
likely  to  be  without  an  appreciable  risk 
of  deleterious  effects  during  a  lifetime. 

The  approach  used  to  derive  an  RID 
or  RfC  is  to  identify  the  highest  test  dose 
of  a  constituent  associated  with  no 
effects  or  effects  that  are  not  considered 
adverse  in  an  appropriate  animal 
bioassay  test.  These  experimental  no- 
observed-adverse-effect-levels 
(NOAELs)  or  no-observed-effect-levels 
(NOELs)  are  considered  to  be  an 
estimate  of  the  animal  population's 
physiological  threshold  for  adverse 
effects,  llie  RfD  or  RfC  is  derived  by 
dividing  the  NOAEL  or  other  toxidfy 
benchmark  by  suitable  uncertainty  and 
modifying  factors.  In  the  event  that  an 
appropriate  NOAEL  or  NOEL  is  not 
available,  the  lowest-observed-adverse- 
effect  level  (LOAEL)  may  be  used  with 
additional  uncertainty  factors. 

It  is  important  to  note  that  the 
contributions  of  the  constituent  &t)m 
various  sources  in  the  environment  (e.g., 
air,  food,  water)  are  not  considered  in 
the  development  of  an  RfD  or  RfC. 
Rather,  the  RfD  or  RfC  reflects  the 
estimated  total  permissible  daily  human 
exposure  from  all  sources  of  exposure. 
RfDs  and  RfCs  have  been  calculated  for 
many,  but  not  all,  of  the  non- 
carcinogenic  constituents  for  which  the 
Agency  is  establishing  exit  criteria. 

The  Agency  prefers  to  use  only  RfDs 
and  RfCs  that  have  been  evaluated  and 
verified  by  the  RfD/RfC  Workgroup  as 
the  basis  for  setting  regulatory  levels. 
However,  for  some  constituents,  the 
Agency  luis  not  yet  completed  its 
verification  process;  thus,  RfDs  and  RfCs 
under  development  are  being  used  for 
purposes  of  this  proposal  for  those 
constituents.  If  the  final  verified  RfDs 
and  RfCs  differ  from  the  RfDs  and  RfCs 


under  development  proposed  in  today's 
notice,  the  Agency  will  adopt  the  new 
(i.e.,  verified)  values  for  the  final  rule 
after  noticing  the  data  in  the  Federal 
Register. 

b.  Carcinogens 

The  Agency  proposes  to  use  the  oral 
cancer  slope  factor  and  inhalation 
cancer  unit  risk  as  the  basis  for 
developing  exit  levels  for  carcinogenic 
constituents  unless  the  non- 
carcinogenic  effects  occur  at  lower 
levels.  EPA's  CRAVE  Workgroup  and 
Office  of  Research  and  Development 
have  estimated  the  carcinogenic  slope 
factor  (CSF)  (i.e.,  the  slope  of  the  "dose- 
response"  curve)  and  inhalation  unit 
risks  for  humans  exposed  to  low-dose 
levels  of  carcinogens  in  the 
environment.  The  slope  factors-indicate 
the  upper-bound  confidence  limit 
estimate  of  excess  cancer  risk  for 
individuals  experiencing  a  given 
exposure  over  a  70-year  lifetime.  In 
practice,  a  given  dose  multiplied  by  the 
slope  factor  gives  an  upper  estimate  of 
the  lifetime  risk  to  an  individual  of 
developing  cancer.  By  specifying  a  level 
of  lifetime  risk  (no  matter  how  small), 
one  can  also  estimate  the  corresponding 
dose  using  the  slope  factor. 

EPA  proposes  to  quantify  on  a  weight- 
of-evidence  basis,  as  described  below. 
EPA  promulgated  "Guidelines  for 
Carcinogen  Risk  Assessment"  on 
September  24, 1986  (51  FR  33992), 
which  defined  a  scheme  to  characterize 
substances  based  on  experimental  data 
and  the  kinds  of  responses  induced  by 
a  suspect  carcinogen.  These  guidelines 
specify  the  following  five 
classifications: 
Group  A — Human  carcinogen  (sufficient 

evidence  from  epidemiologic  studies) 
Group  B — Probable  human  carcinogen 
Group  Bi — Limited  evidence  of 

carcinogenicity  in  humans 
Group  B2 — A  combination  of  sufficient 

evidence  in  animals  and  inadequate 

or  no  evidence  in  humans 
Group  C — Possible  human  carcinogen 

(limited  evidence  of  carcinogenicity 

in  the  absence  of  human  data) 
Group  D— Not  classifiable  as  to  human 

carcinogenicity  (inadequate  human 

and  animal  evidence  of 

carcinogenicity  or  no  data  available) 
Group  E — ^Evidence  of  non- 

carcinogenicity  for  humans  (no 

evidence  of  carcinogenicity  in  at  least 

two  adequate  animal  tests  in  different 

species  or  in  both  adequate 

epidemiologic  and  animal  studies). 

The  weight-of-evidence  basis  was 
used  to  eliminate  Group  D  and  E 
constituents  fit)m  further  consideration 
as  carcinogens. 


Under  each  of  the  regulatory  options 
presented  in  today's  proposal,  the 
Agency  is  using  the  same  risk  level  for 
Groups  A.  B,  and  C  carcinogens.  This 
approach  is  consistent  with  the  way 
carcinogens  were  treated  in  the  1990 
Toxicity  Characteristic  rule,  hazardous 
waste  listing  determinations,  and  the 
debating  program.  The  rationale  for  this 
approadi  is  that  while  the 
classifications  indicate  the  type  (human 
or  animal)  and  strength  of  the  studies 
available  which  reflects  upon  the 
uncertainty  about  the  carcinogenic 
potential,  the  severity  of  the  effect, 
cancer,  warrants  equal  treatment.  It  is 
important  to  note  that  a  few  Group  C 
carcinogens  do  not  have  slope  factora  or 
unit  risks.  In  these  cases  the  Agency 
used  the  benchmark  developed  for  the 
non-cancer  endpoint. 

c.  Consideration  of  MCLs 

The  Agency  is  proposing  two 
approaches  for  setting  human  health- 
based  levels  for  carcinogens  and  non- 
carcinogens  in  routes  of  exposure 
involving  water  ingestion.  For  the  first 
approach,  the  Agency  is  proposing  to 
use  Maximum  Contaminant  Levels 
(MCLs)  promulgated  under  the  Safe 
Drinking  Water  Act  (SDWA)  of  1974,  as 
amended  in  1986,  as  the  human  health- 
based  levels  for  the  constituents  for 
which  they  have  been  established.  In 
general,  MCLs  for  non-carcinogens  are 
derived  from  the  Reference  Doses 
(RfDs).  while  MCLs  for  most 
carcinogens  are  set  as  close  to  zero  as 
technically  and  economically  feasible; 
this  normally  corresponds  to  risk  levels 
that  range  from  10~*tolO"«.  (Note  that, 
although  the  derivation  of  MCLs 
considera  feasibiUfy  of  treatment, 
analytic  chemistry,  and  cost  factors  in 
addition  to  health  effects,  it  also 
considera  other  routes  of  exposure.  The 
Agency's  poUcy  has  been  to  use  MCLs, 
when  available,  in  other  similar 
concentration-based  programs.)  For 
those  constituents  which  do  not  yet 
have  MCLs,  the  Agency  is  proposing  to 
use  oral  reference  doses  (RiDs)  for  non- 
carcinogens  and  oral  slope  factora  for 
carcinogens  as  described  above. 
However,  if  new  MCLs  are  finalized 
under  the  SDWA  prior  to  the 
promulgation  of  today's  rule,  the 
Agency  proposes  to  substitute  the  new 
MCLs  for  the  RfDs  and  slope  factor- 
derived  human  health-based  levels  for 
water  ingestion  presented  in  today's 
notice. 

For  the  second  approach,  the  Agency 
intends  to  propose  to  use  only  RfDs  and 
slope  factors  in  deriving  human  health- 
based  levels  for  water  ingestion.  The 
Agency  requests  comment  on  these  two 
approaches. 


2.  Ecological  Benchmarks 

Ecological  benchmarks  were 
developed  for  a  variety  of  ecological 
receptore  based  on  the  availability  of 
data.  Benchmarics  were  needed  for 
mammals,  birds,  plants,  soil  fauna,  fish, 
aquatic  invertebrates,  aquatic  plants, 
and  benthos  (sediment-dwelling 
organisms).  A  much  smaller  number  of 
constituents  have  been  evaluated  by  the 
Agency  for  ecological  effects  than  have 
been  for  human  hisalth  effects,  as 
discussed  under  V.A.  In  general, 
measurement  endpoints  were  selected: 
(1)  For  consistency  with  the  Agency's 
Framework  for  Ecological  Risk 
Assessment  (U.S.  EPA  1992x),  the  Great 
Lakes  Initiative,  and  other  ecological 
efforts  within  the  Agency,  and  (2) 
relevance  to  the  ecological  receptor.  As 
discussed  in  "Section  D— Risk 
Assessment"  the  ecological  assessment 
focussed  on  inferring  the  sustainabiUfy 
of  populations  and  communities  withhi 
ecosystems.  Therefore,  benchmarks 
were  derived  from  measurement 
endpoints  (i.e.,  reproductive, 
developmental,  growth,  siuvival,  and 
mortality)  from  which  such  inferences 
could  be  made.  Reproductive  studies 
(e.g.,  number  of  viable  yoimg  per 
female)  were  preferred  over  other 
endpoints.  For  some  constituents,  acute 
or  mortahty  studies  were  used, 
however,  this  occurred  only  for 
developing  benchmarks  for  fish,  aquatic 
invertebrates,  and  benthos  where 
protocol  exists  (AWQC  development) 
for  using  such  data.  The  Agency  seeks 
comment  on  the  measurement 
endpoints  selected  for  each  ecological 
receptor. 

The  toxicological  benchmarks  were 
established  using  the  more  conservative 
no  effects  level  (or  concentration) 
approach  for  ecological  receptora  as 
compared  to  a  20%  effects  level.  The 
20%  effects  level  is  the  lowest  level  for 
ecological  effects  that  can  be  detected  in 
field  population  analyses  (Suter  et  al., 
1992).  Although  the  20%  effects  level 
may  indeed  be  the  lower  limit  that 
could  be  reliably  confirmed  in  field 
studies,  this  level  reflects  our  ciurent 
analytical  abihties  and  not  necessarily 
the  ecological  significance  of  the  effiects 
level.  The  no  effects  approach  was  taken 
because  the  ecological  analysis  infera 
the  sustainability  of  various  populations 
under  the  assumption  that  if  a  sufficient 
number  of  populations  within  an 
ecosystem  is  protected,  then  the 
likelihood  of  adverse  effects  that  are 
causally  related  to  the  chemical  stressor 
will  be  reduced  at  the  ecosystem  level. 
The  Agency  was  concerned  that  if  an 
effects  approach  was  taken,  then  the 
assumption  underlying  the  ecological 


analsrsis  would  no  longer  be  vafid.  The 
Agency  seeks  comment  on  the  approach 
taken  for  setting  toxicological 
benchmarks. 

Given  the  number  and  variety  of 
ecological  recepton  included  in  the 
analysis  (predatory  birds  to  soil  fauna) 
as  well  as  the  variety  of  effects  and 
endpoints  considered,  the  benchmari^ 
development  process  required  an 
approach  that  was  internally  consistent 
and  acknowledged,  at  least 
quahtatively,  the  uncertainty  involved 
in  estimating  ecological  benchmarks. 
The  Agency,  therefore,  developed  a 
benchmark  classification  scheme  to 
incorporate  both  the  relationship  of  the 
benchmark  to  the  entire  toxicity  data  set 
and  the  adequacy  of  the  database  used 
to  derive  the  benchmark.  Three 
classifications  were  estabhshed: 
Adequate,  provisional,  and  interim. 
These  classifications  were  developed  on 
a  receptor  group-specific  basis  (i.e.,  fish 
and  aquatic  invertebrates,  benthos, 
mammals,  birds,  soil  fauna,  and 
terrestrial  plants)  and  represent  a 
weight-of-evidence  designation  for  the 
toxicological  benchmark.  In  many 
respects,  this  classification  scheme  is 
similar  in  meaning  to  the  human 
carcinogen  weight-of-evidence  groups 
and  the  difference  between  "verified" 
values  on  IRIS  and  "unverified"  values 
in  HEAST.  The  classifications  relate  to 
the  certainfy  assigned  to  a  given 
ecological  benchmark.  The  benchmarks 
were  treated  the  same  in  the  analysis 
regardless  of  classification.  See  Section 
4  in  the  "Technical  Support  Document 
for  the  Hazardous  Waste  Identification 
Rule:  Risk  Assessment  for  Human  and 
Ecological  Receptors"  for  details  on 
each  classification  and  how  they  were 
used  for  each  ecological  receptor  group. 
The  Agency  seeks  comment  on  the 
classification  developed  for  the  analysis. 

Below  is  a  discussion  of  how 
benchmarks  were  developed  for  each  of 
the  receptor  groups.  For  a  detailed 
discussion  of  each  of  their 
developments,  see  Section  4, 
"Benchmarks,"  and  Appendix  B, 
"Toxicological  Profiles  for  Ecological 
Receptore,"  of  the  "Technical  Support 
Ekjcument  for  the  Hazardous  Waste 
Identification  Rule:  Risk  Assessment  for 
Human  and  Ecological  Receptors."  The 
Agency  seeks  comment  on  the  overall 
development  of  each  of  the  ecological 
benchmarks  generated  for  this  proposed 
rule. 

For  populations  of  birds  and 
mammals,  the  overall  approach  used  to 
establish  toxicological  benchmarks  was 
similar  to  the  methods  used  to  establish 
RfDs  for  humans  as  described  in  IRIS. 
Each  method  uses  a  hierarchy  for  the 
selection  of  toxicity  data  (e.g.,  no  effects 
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levels  are  generally  piefeired  to  lowest 
effects  levels)  and  extfapolates  from  a 
toxicity  benchmaric  for  the  test  species 
to  a  toxicity  benchmark  for  the  desired 
species.  However,  the  procedures  used 
to  develop  benchmarl(s  (i.e.,  RfDs)  for 
the  protection  for  huolan  health 
estabUsh  an  acceptable  daily  dose  for  all 
individuals  (including  sensitive  sub- 
populations)  while  the  development  of 
ecological  benchmarics  for  this  analysis 
est^lish  a  level  that  wHl  sustain  the 
reproductive  fitecss  1^  a  local 
population.  Ck)nse«iuaitly.  benchmarks 
for  birds  and  mammals  were  established 
using  three  key  guidelines.  First, 
because  the  reproducing  population  was 
selected  as  the  assessment  endpoint.  the 
benchmaiks  were  de^loped  from 
measures  of  reproductive  success  or,  if 
unavailable,  outer  effects  that  could 
conceivably  impair  the  maintenance  of 
the  population. 

Second,  the  taxon  of  the  test  species 
was  matched  to  the  taxon  of  the  wildUfe 
species  to  the  greatest  extent  possible. 
The  evoluticmary  processes  that  result 
in  obvious  difference^  in  taxa  (e.g., 
morphology)  also  result  in  diffsraices  in 
the  physiological  processes  that  govern 
chemical  response.  Moreover, 
taxon(Hnic  similarities  are  generally 
associated  with  similfaiities  in  feeding 
habits,  physiology,  aad  chemical 
sensitivity  at  the  family  classification 
and,  to  a  lesser  extent,  the  order 
classification.  For  ex^ple,  herbivores 
are  gmierally  mom  reaistant  to  toxicants 
than  predators  because  they  are  exposed 
to  plant  toxins,  and  the  enz3rmatic 
system  that  detoxifies  plant  toxins  also 
detoxifies  pesticides  and  other  oiganic 
chemicals. 

llurd,  a  defeuh  sa|Bty  {actor  of  10  was 
adopted  only  for  extmpolating  from  an 
lowest-observed-effects  level  (LOEL)  to 
a  no-effects  level  (NOEL).  A  ten-fold 
safety  factor  was  not  Applied  to  sub- 
dmmic  studies  since  reproductive  and 
developmental  toxicity  studies  are 
frequently  short-term.  Even  among 
target  organ  toxicity  studies,  there  are 
many  instances  where  sub-chronic 
studies  are  actually  more  sensitive  than 
chronic  studies  carried  out  on  the  same 
substance.  Also,  for  mammals  and  birds, 
differences  in  interspecies  uncertainty 
were  indirectly  addressed  through  the 
use  of  the  spedes-scaling  equation 
described  in  Section  4  of  the  "Technical 
Support  Document  for  the  Hazardous 
Waste  Identification  Rule:  Risk 
Assessment  for  Human  and  Ecological 
Receptors."  The  Agency  requests 
comment  on  the  usela  safet)'  factor  of  10 
when  extrapolating  from  a  LOEL  to  a 
NOEL  The  Agency  also  requests 
comment  on  the  use  of  a  scaling 
approach  to  address  interspecies 


uncertainty  as  described  above. 
Furthermore,  the  Agency  seeks 
comment  on  the  inability  of  the  Risk 
Assessment  to  evaluate  the  inhalation 
and  dermal  routes  of  exposure  for  birds 
and  mammals. 

For  the  terrestrial  plants,  the  approach 
used  to  establish  toxicological 
benchmarks  was  adapted  from  the 
Effects  Range  Low  (Ql-L)  approach 
developed  by  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA).  The  NOAA 
ER-L  approach  estimates  a  percentile  of 
the  distribution  of  various  toxic  effects 
thresholds.  The  measurement  endpoints 
were  generally  limited  to  growth  and 
yield  parametere  because  (1)  they  are 
the  most  common  class  of  response 
reported  in  phytotoxicity  studies  and. 
therefore,  will  allow  for  benchmark 
calculations  for  a  large  number  of 
constituents,  and  (2)  they  are 
ecologically  significant  responses  both 
in  tenns  of  plant  populations  and,  by 
extension,  the  ability  of  producers  to 
support  higher  trophic  levels.  It  should 
be  noted  that  these  benchmarks  were 
limited  to  soil  concentrations  and  do 
not  explicitly  consider  the  adverse 
impacts  on  plants  from  ambient 
contaminant  concentrations  in  the  air. 
Further  details  can  be  found  in  section 
4.3.3  of  the  "Technical  Support 
Document  for  the  Hazardous  Waste 
Identification  Rule:  Risk  Assessment  for 
Hiunan  and  Ecological  Receptore."  The 
Agency  solicits  comment  on  the  overall 
approach  taken  to  develop  benchmarks 
for  the  terrestrial  plant  community. 

For  the  soil  feuna,  the  toxicological 
benchmarks  were  established  based  on 
methods  developed  by  the  Ehitch 
National  Institute  of  Public  Health  and 
Environmental  Protection  (RIVM).  The 
RIVM  approach  estimates  a  confidence 
interval  containing  the  concentration  at 
which  the  no  observed  effects 
concentration  (NOEC)  for  p  percent 
(95th  percentile  was  selected)  of  the 
species  within  the  community  is  not 
exceeded  50%  of  the  time.  A  minimum 
data  set  was  estabUshed  in  which  key 
structural  and  functional  components  of 
the  soil  community  (e.g.,  decomposer 
and  grazing  argemisms)  encompassing 
different  sizes  of  organisms  (i.e., 
microfexma,  mesofauna,  macrofeima) 
were  represented.  As  with  the  Ambient 
Water  Quality  Criteria,  measurement 
endpoints  included  reproductive  effects 
as  well  as  measures  of  growth,  survival, 
mortality.  The  Agency  requests 
comment  on  the  use  of  the  RIVM 
methodology,  and  protecting  95  percent 
of  the  community  50  percent  of  the 
time.  The  Agency  also  requests 
conunent  on  its  inability  to  fully 
quantify  the  effect  of  schI  characteristics 


on  toxicity  of  constituents  to  soil 
organisms. 

For  populations  of  fish  and  aquatic 
invertebrates  (represented  by  daphnids), 
a  hierarchical  approach  was  taken  for 
use  of  data  sources  in  deriving 
benchmarks.  The  first  choice  was  final 
chronic  values  (FCVs)  from  the 
Sediment  Quality  Criteria  effort  by  the 
EPA  Office  of  Water,  followed  by  values 
from  the  Great  Lakes  Initiative  (GLI) 
effort,  and  finally,  the  Ambient  Water 
Quality  Criteria  (AWQC).  If  these 
benchmarks  were  not  available,  then  a 
benchmark  was  developed  iising  AWQC 
procediires  or.  if  data  were  inadequate, 
the  GLI  Tier  n  procedures  for 
establishing  chronic  values  (termed 
secondary  chronic  values — SCVs).  The 
AWQC  ruiked  third  since  many  years 
have  passed  since  their  establishment 
and  the  SQC  and  GLI  efforts  re- 
evaluated the  toxicity  data  sets  of 
several  of  these.  The  Agency  solicits 
comment  on  the  hierarchical  approach 
described  above  for  deriving  toxicity 
benchmarks. 

For  aqiiatic  plants,  the  approach  used 
to  establish  toxicological  l^chmarks 
was  adapted  from  the  ER-L  approach 
developed  by  NOAA.  The  NOAA  ER-L 
approach  estimates  a  percoitile  of  the 
distribution  of  various  toxic  effects 
thresholds.  However,  due  to  the  general 
lack  of  toxicity  data,  the  default  ER-L 
approach  was  used  wherein  the  lowest 
LOEC  for  either  vascular  plants  or  algae 
was  used.  The  Agency  soUcits  comment 
on  the  overall  approach  taken  to 
develop  benchmarks  for  aquatic  plants. 

For  me  sediment  organisms,  the 
approach  used  to  estabUsh  toxicological 
benchmarks  for  non-ionic,  hydrophobic 
organic  chemicals  was  based  on 
sediment  quality  criteria  methods  for 
non-ionic  constituents.  Two  key 
assumptions  form  the  basis  for  the 
proposed  sediment  qiiafity  criteria. 
First,  benthic  species,  defined  as  either 
epibenthic  or  infaunal  species,  have  a 
similar  toxicological  sensitivity  as  water 
column  species.  As  a  result.  FCVs  (or 
SCVs)  developed  for  the  fish  and 
aquatic  invertebrates  can  be  used  for  the 
benthic  community.  Second,  pore  water 
and  sediment  carbon  are  assumed  to  be 
in  equiUbrium  and  the  concentrations 
are  related  by  a  partition  coeffidenf, 
Koc.  This  assumption,  described  as 
equilibrimn  partitioning  (EqP),  provides 
the  rationale  for  the  equality  of  water- 
only  and  sediment-exposiue-effects 
c(mcentrations  on  a  pore  water  basis: 
The  sediment-pore  water  equilibrium 
system  results  in  the  same  effects  as  a 
water-only  exposure.  The  Agency 
requests  comment  on  the  use  of  this 
approach  in  support  of  today's  proposal. 
In  some  cases,  protecting  these 


ecological  receptors  represents  the 
critical  pathway  that  limits  the 
projected  exit  level  for  management  of 
a  waste  stream  outside  of  the  Subtitle  C 
hazardous  waste  program.  These 
ecological  receptors  serve  as  the  basis 
for  the  pn.'^xwed  exit  levels  for  18 
constituents,  including  6  metals.  To  the 
extent  that  contaminants  from  these 
waste  streams  reach  off  site  areas,  the 
Agency  based  its  proposal  on  modeling 
the  ecological  receptors  on  a 
neighboring  land  area  of  500  acres  or  an 
adjacent  stream  (with  a  total  length  of 
12  miles).  This  approach  as  currently 
modeled,  may  only  serve  as  an  indicator 
of  a  potential  nearby  threat  to  ecological 
receptors  (e.g.,  the  soil  faima  and  plant 
life),  rather  than  serving  as  a  measure  or 
indicator  of  a  broader  threat  to  the 
environment.  The  Agency  soUcits 
comment  on  the  appropriateness  and 
relevance  of  these  receptors  as  the  basis 
for  exit  levels  under  the  HWIR  program. 

3.  Sources  of  Data 
a.  Human 

The  two  primary  sources  used  to 
identify  human  health  benchmarks  were 
the  Integrated  Risk  Information  System 
(IRIS)  and  the  Health  Effects  Assessment 
Summary  Tables  (HEAST).  Both  of  these 
sources  were  developed  and  are 
maintained  by  the  USEPA.  For  a  few 
constituents,  other  Agency  sources  such 
as  Carcinogen  Assessment  Group  (GAG) 
profiles.  Health  Effect  Assessments 
(HEAs),  and  Health  Assessment 
Documents  (HADs)  were  used  to  fill 
data  gaps. 

IRIS  is  the  Agency's  official  re|>ository 
of  Agency-wide  consensus  chronic 
human  health  risk  information.  IRIS 
evaluation  are  conducted  by  the 
Agency's  Work  Group  review  process 
that  leads  to  internal  Agency  scientific 
consensiis  regarding  risk  assessment 
information  on  a  chemical.  Hiis 
information  is  recorded  on  IRIS  and  is 
considered  to  be  "Work  Group 
Verified." 

The  HEAST  is  prepared  by  EPA's 
Office  of  Research  and  Development. 
They  contain  risk  assessment 
information  on  chemicals  that  have 
undergone  a  more  limited  review  and 
have  the  concurrence  of  individual 
Agency  program  offices;  each  is 
supported  by  an  Agency  reference.  The 
information  has  not.  however,  had 
enough  review  to  be  recognized  as 
Agency-wide  consensus  information. 

b.  Ecological 

A  thorough  Uteratiue  review  was 
conducted  to  identify  toxicological  data 
from  laboratory  and  field  studies  for 
each  of  the  constituents  of  ecological 


concern.  The  review  included 
secondary  sources  such  as  the  Synoptic 
Review  Series  published  by  the  U.S. 
Fish  and  Wildlife  Service,  the  Ambient 
Water  Quahty  Criteria  dociunents,  and 
other  Federal  compendia  of  toxicity  data 
(e.g.  HEAs,  the  Derivation  of  Propc»ed 
Human  Health  and  Wildlife 
Bioaccumulation  Factors  for  the  Great 
Lakes  Initiative,  Agency  for  Toxic 
Substances  and  Disease  Registry 
documents,  PHYTOTOX,  GRIN, 
TERRETOX,  and  AQUIRE).  Toxicity 
data  on  soil  organisms  were  obtained  for 
several  constituents  from  van  de  Meent 
et  al.  (1990).  In  addition  to  AQUIRE,  the 
other  primary  data  soiuce  for  toxicity 
data  on  aquatic  plants  were  the 
Toxicological  Benchmarks  for  Screening 
Potential  Contaminants  of  Concern  for 
Effects  on  Aquatic  Biota:  1994  Revision 
(Suter  and  Mabrey,  1994).  On-Une 
literature  searches  were  conducted  to 
identify  primary  sources  of  toxicity  data 
on  constituents  lacking  sufficient  data 
in  the  secondary  sources.  Additional 
studies  were  identified  in  conventional 
hterature  reviews. 

E.  Risk  Assessment 

1.  The  Non-groundwater  Risk 
Assessment 

a.  Introduction 

The  risk  assessment  underlying 
today's  proposed  rule  is  based  upon  a 
comprehensive  approach  to  evaluating 
the  movement  of  many  different  waste 
constituents  from  their  waste 
management  units,  through  different 
routes  of  exposure  or  pathways,  to  the 
points  where  human  and  ecological 
receptors  are  potentially  exposeid  to 
these  constituents.  This  risk  assessment 
is  being  used  in  today's  proposed  rule 
to  determine  which  listed  hazardous 
wastes  can  be  defined  as  "low-risk" 
wastes,  able  to  exit  the  Subtitle  C  system 
and  be  managed  in  non-Subtitle  C  units. 
The  previous  approach  taken  in  the  May 
20,  1992,  proposed  HWIR  rule  also 
addressed  the  risks  associated  with  the 
management  of  wastes  containing 
hazardous  constituents  vtrith  very 
diverse  physical  and  chemical 
properties;  however,  only  groundwater 
ingestion  exposures  bom  landfill  units 
were  evaluated.  That  approach  led  to  a 
concern  by  the  Agency,  as  well  as 
commenters  on  the  proposed  rule,  that 
leachate  from  landfills  contaminating 
groundwater  and  subsequent 
consumption  of  the  contaminated 
groundwater  by  humans  may  not  be  the 
only  exposure  pathway  important  to 
evaluate.  Although  the  ingestion  of 
contaminated  groundwater  pathway 
may  be  appropriate  to  propose  exit 
levels  for  some  wastes  and  constituents. 


it  may  be  imder-protective  for  others, 
depending  on  the  physical  and  chemical 
properties  of  each  waste  constituent. 
(For  example,  some  constituents  have  a 
high  potential  to  bioaccumuiate  or 
bioconcentrate  in  Uving  organisms. 
Pathways  in  which  these  constituents 
come  in  contact  with  fish,  grazing 
Uvestock,  wildUfe,  or  edible  plants 
would  be  important  to  evaluate.)  In 
addition,  over  the  past  14  years  of 
implementing  the  RCRA  program,  the 
Agency  has  learned  more  about 
potential  routes  of  release  to  the 
enviroiunent  from  various  management 
practices. 

Therefore,  for  today's  proposal  the 
Agency  undertook  an  extensive  risk 
assessment  that  examines  niunerous 
exposure  pathways,  rather  than  just  the 
groundwater  ingestion  pathway.  In 
selecting  the  exposure  pathways, 
previous  rulemakings  were  used  as  a 
guide,  as  well  as  other  special  studies  by 
the  Agency  that  implement  analyses 
examining  numerous  pathways.  (Tables 
A-1  and  A-2  contain  the  human  and 
ecological  pathways,  respectively, 
evaluated  in  the  assessment,  and  are 
presented  in  appendix  A  to  today's 
preamble.)  With  regard  to  waste 
management  units  considered  in  the 
assessment,  it  is  important  to  note  that 
because  today's  proposal  establishes 
criteria  for  waste  to  exit  the  Subtitle  C 
system,  the  assessment  evaluated 
exposures  associated  with  managing 
wastes  in  non-Subtitle  C  units.  "Hie 
human  and  ecological  receptors 
considered  in  the  assessment  were 
selected  to  represent  a  range  of 
behaviors,  activities,  dietary  habits,  and 
trophic  levels  that  influence  exposure 
levels. 

The  risk  assessment  supporting  this 
proposal  is  currently  undergoing  review 
by  the  Science  Advisory  Board  and 
ET'A's  Office  of  Researdi  and 
Development.  As  a  result  of  these 
reviews,  and  of  comments  received 
during  the  pubUc  comment  period,  it  is 
likely  that  EPA  would  make  changes  to 
the  risk  assessment  or  other  parts  of  the 
rule.  Topics  on  which  the  Agency  has 
received  informal  comment  include  the 
use  of  ecological  benchmarks  for 
regulation  and  the  overland  transport  of 
waste  constituents.  The  Agency,  to  the 
extent  consistent  with  the  schedule 
negotiated  in  the  consent  decree  for  this 
rulemaking,  would  publish  a 
supplemental  notice  proposing  any 
significant  changes  before  finalizing  the 
rule. 

b.  How  the  Assessment  is  Structured 

The  non-groundwater  assessment 
acknowledges  that  not  all  human  and 
ecological  pathways  arise  fit>m  each 
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source:  for  example,  movement  of 
particles  bom  an  active  surface 
impoundment  is  not  expected  to  occiir. 
To  account  for  this,  the  assessment 
matched  the  environmental  transport 
pathways  with  both  the  releases  from 
various  types  of  waste  management 
units  and  the  various  receptors  for  the 
nearly  200  constituent^  examined.  All 
constituents  were  assessed  in  all 
pathways  deemed  plausible  for  a  given 
waste  management  unit,  if  the  data 
pennitted.  Tables  A-3.  A-4,  and  A-5  of 
appendix  A  show  the  pathways  assessed 
for  each  waste  managelnent  iinit,  hiunan 
receptors  assessed  for  each  pathway, 
and  ecological  receptots  assessed  for 
each  pathway,  respectively.  The 
assessment  estimated  the  constituent- 
specific  concentrationa  in  a  waste  at  the 
management  unit  that  could  be  expected 
to  result  in  an  acceptable  exposure  for 
a  human  or  ecological  receptor 
(determined  through  using  the  toxicity 
benchmarks  discu^ed.in  section  V.B.), 
taking  into  accoimt  the  various 
pathways  by  which  th4  constituent  may 
move  through  the  environment  from  the 
waste  management  unit  to  the  receptor. 

The  waste  management  units 
considered  in  the  assessment  are  not  all- 
inclusive  but  were  selected  to  reflect 
those  that  might  be  commonly 
associated  with  the  management  of 
exited  hazardous  wastto  (from 
wastewaters  to  nonwattewaters)  in  non- 
Subtitle  C  waste  management  units. 
These  imits  were  idenEfied  as 
commonly  used  in  thei  management  of 
solid  wastes  in  the  1988  Report  to 
Congress  entitled  SolH  Waste  Disposal 
in  the  United  States  Rtport.  The  Agency 
believes  that  risks  pos^d  by  other  types 
of  management  of  theee  exited  wastes 
will  be  no  greater  thaa  those  from  the 
imits  assessed. 

There  is  a  high  degree  of  variabiUty  in 
the  physical  and  chemical  properties  of 
the  approximately  20Q  constituents 
evaluated.  An  underst^ding  of  those 
properties  and  how  they  interact  with 
the  physical  and  chemical  properties 
that  control  persistenoe  and  mobility  in 
the  environment  is  an  essential  element 
of  the  assessment.  Th^  management 
units  could  potentialljr  be  located  in  the 
range  of  environment^  that  exist  across 
the  United  States.  These  environments 
have  differing  characteristics  (e.g.. 
meteorological  conditions,  soil  type) 
that  are  more  conducive  for  the 
movement  of  certain  Constituents  in 
certain  pathways  thani  others.  For 
example,  an  environment  with  a  high 
precipitation  and  high  organic  soil 
content  may  result  in  significant 
exposures  to  fishers  by  constituents  that 
readily  adsorb  to  soils  (i.e.,  have  a  high 
log  Ko»)  through  erosion  of 
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contaminated  soil  and  uptake  in  the 
food  chain.  For  other  pathways, 
however,  an  environment  with  these 
characteristics  may  result  in  relatively 
low  exposiures.  The  assessment  was 
designed  to  determine  what  conditions 
would  need  to  exist  to  cause  higher 
exposures  for  each  pathway  rather  than 
developing  a  scenario  and  determining 
all  the  types  of  exposiues  and  receptors 
for  that  scenario.  By  determining  the 
appropriate  conditions  for  which  higher 
exposures  fixim  a  given  pathway  will 
occur,  the  Agency  believes  that 
environments  where  the  conditions  are 
not  as  likely  for  a  constituent  to  move 
through  a  pathway  are  protected. 

The  assessment  was  structured  using 
a  deterministic  approach.  A 
deterministic  approach  uses  a  single, 
point  estimate  of  the  value  of  each  input 
or  parameter  and  calculates  a  single 
result  based  on  those  point  estimates. 
The  assessment  used  the  best  data 
available  to  select  typical  (i.e., 
approximately  50th  percentile)  and 
high-end  (i.e.,  approximately  90th 
percentile)  values  for  each  parameter  or 
parameter  group  as  discussed  in  Section 
E.2.  below.  Sometimes  full  distributions 
were  available  but,  more  commonly, 
ranges  of  values  or  point  values  were 
available  with  no  description  of 
distributions  or  variabiUty.  If  there  was 
not  a  sufficient  distribution  for  the 
parameter,  best  professional  judgement 
was  used  in  determining  typical  and 
high-end  values  (whidi  sometimes 
would  be  the  maximimi). 

The  assessment  is  constructed  as  a  set 
of  calculations  that  begin  with  an 
acceptable  exposure  level  for  a 
constituent  at  a  receptor,  and  back- 
calculates  to  a  concentration  in  a  waste 
in  a  management  unit  that  corresponds 
to  the  acceptable  exposure  level.  Fot  the 
hiunan  receptors,  the  assessment  was 
designed  to  determine  constituent 
concentrations  in  waste  for  each  waste 
management  unit  that  would 
correspond  to  protecting  receptors  at  the 
high-end  of  exposure  (i.e.,  above  the 
90th  percentile  of  each  of  the  receptor 
populations  and  types  of  exposures 
being  assessed).  The  Agency  estimated 
waste  concentrations  corresponding  to 
the  high-end  exposure  by  identifying 
four  critical  or  sensitive  parameters  in 
the  source/pathway/receptor  equations 
and  using  high-end  input  values  for 
those  parameters  and  using  central 
tendency  values  for  the  remaining 
parameters.  The  Agency  also  estimated 
central  tendency  (approximately  the 
50th  percentile)  and  bounding  estimates 
(worst-case)  of  constituent 
concentrations  in  waste  for  each  of  the 
receptor  populations  and  types  of 
exposiues  being  assessed.  For  ecological 


receptors,  the  approximate  percentile 
level  of  protection  is  difficult  to  discern. 
The  Agency  believes  the  ecological 
analysis  is  conservative  with  respect  to 
the  overall  assessment  endpoint  (e.g., 
sustainability  of  the  reproducing 
populations)  because  of  the  way  the 
source,  hie  and  transport  parameters  are 
set,  the  dietary  habits  assumed,  and  how  . 
the  toxicity  benchmarks  are  developed. 
However,  the  degree  to  which  this 
conservativeness  transfers  to  ecosystems 
is  not  knowiL 

The  steps  of  the  assessment  which 
provide  estimates  of  acceptable 
constituent-specific  concentrations  in 
waste  include  the  following: 

Step  1 — Specify  acceptable  risk  levels 
for  each  constituent  and  each  receptor. 
See  Section  V.B.  in  today's  preamble  for 
a  discussion  of  how  benchmarks  are  set 
for  both  human  and  ecological 
receptors. 

Step  2 — Specify  the  exposure 
medium.  Using  the  toxicity  benchmarks 
as  a  starting  point  and  the  exposure 
equations,  the  assessment  back- 
calculates  the  concentration  of 
contaminant  in  the  medium  (e.g.,  beef, 
milk,  plant,  air,  water,  soil)  that 
corresponds  to  the  "acceptable" 
exposure  level.  The  exposure  equations 
include  a  quantitative  description  of 
how  a  receptor  comes  into  contact  with 
the  contaminant  and  how  much  the 
receptor  takes  in  through  specific 
mechanisms  (e.g.,  ingestion,  inhalation, 
dermal  adsorption)  over  some  specified 
period  of  time.  Thus,  for  the  subsistence 
farmer  eating  contaminated  beef,  the 
exposure  specifies  the  amount  of  beef 
eaten  on  a  daily  basis,  the  period  of  time 
over  which  the  contaminated  beef  is 
eaten,  and  descriptions  for  the 
individual  such  as  body  weight  and 
Ufetime.  For  this  example,  the 
concentration  in  the  beef  is  what  is 
back-calculated. 

Step  3 — Calculate  the  point  of  release 
concentration  from  the  exposure 
concentration.  Based  on  the  back- 
calculated  concentration  in  the 
exposure  medium  (from  Step  2),  the 
concentration  in  the  medium  to  which 
the  contaminant  is  released  to  the 
environment  (i.e.,  air,  soil,  groundwater) 
for  each  pathway/receptor  was  modeled. 
The  end  result  of  this  calculation  is  a 
medium  concentration  at  the  point  of 
release  from  the  waste  management 
unit. 

Step  4 — Calculate  the  concentration 
in  the  waste  that  corresponds  to  the 
medium  concentration  at  the  point  of 
release.  This  step  depends  on  the 
characteristics  (e.g.,  area,  cover 
practices,  waste  consistency)  of  the 
waste  management  unit. 


The  output  of  the  assessment  is  a 
range  of  constituent  concentrations, 
reflecting  the  range  of  pathway-receptor 
combinations  considered  for  each  waste 
management  unit.  The  lowest 
concentration  (per  constituent)  of  this 
range  represents  the  highest  exposure 
pathway-receptor  combination  for  that 
waste  management  unit. 

c.  How  Uncertainty  is  Addressed 

Any  analysis  of  the  magnitude  used  in 
this  rule-making  will  have  uncertainty 
associated  with  the  outputs  generated. 
The  uncertainty  can  be  associated  with 
the  models  or  equations  used  and  the 
data  relied  on  for  the  model  parameters. 
In  addition,  policy  assumptions,  such  as 
waste  management  units  assessed  and 
receptors  assessed,  may  also  affect  the 
degree  of  representativeness  of  the 
assessment.  In  order  to  be  consistent 
with  Agency  [>oUcy  on  the 
characterization  of  risk,  stochastic  and 
deterministic  approaches  were 
considered.  A  stochastic  approach,  such 
as  Monte  Carlo  analysis,  which 
produces  a  distribution  of  constituent 
concentrations,  was  initially  considered 
due  to  the  tremendous  interest  in,  and 
use  of,  these  techniques  in  risk 
assessment.  However,  after  evaluation  of 
the  models  and  data  available  for  use, 
the  Agency  decided  to  use  a 
deterministic  approach  for  the  non- 
groundwater  assessment. 

llbe  Agency's  deterministiQ  approach 
used  for  this  assessment,  like  most  such 
approaches,  uses  point  values  In  all 
calculations  and  produced  point 
estimates  of  constituent  concentrations 
for  waste  in  each  management  unit- 
exposure  pathway-receptor 
combination.  However,  in  selecting  and 
developing  point  values  for  parameters, 
EPA  considered  all  available  data. 
Wherever  possible,  the  Agency 
developed  both  a  central-tendency  and 
high-end  value  for  each  parameter  used 
in  the  assessment.  This  was  not  possible 
in  all  cases  because  some  parameters 
were  a  property,  such  as  density  of 
water,  and  because  some  values  were 
fixed  by  Agency-wide  poUcy  decisions. 
(For  example,  EPA  used  standard 
Agency-wide  human  toxicity 
benchmarks  and  body  wMghts.)  EPA 
then  calculated  constituent 
concentrations  based  on  a  mixture  of 
central-tendency  and  high-end  values. 

EPA  believes  that  the  deterministic 
approach  described  above  (based  on 
identifying  critical  parameters  and  using 
higher-end  values  only  for  those 
parameters  and  central-tendency  values 
for  the  other  parameters)  allowed  it  to 
derive  constituent  concentrations  in 
waste  for  each  waste  management  unit 
that  are  reasonably  protective  across  a 


range  of  conditions  and  for  a  range  of 
receptors.  EPA  also  behaves  that  this 
approach  is  consistent  with  EPA's  risk 
assessment  poUcy- 

EPA  further  believes  that  the 
approach  chosen  allows  both  the 
Agency  and  the  pubUc  to  determine 
more  easily  which  parameters  played 
the  most  critical  roles  in  determining 
the  constituent  concentrations  in  waste 
for  each  waste  management  unit.  This 
furthers  general  understanding  of  the 
assessment  and  helps  commenters 
effectively  target  their  resources  for 
reviewing  what  EPA  is  proposing.  It  has 
also  helped  EPA  target  its  own  data 
collection  and  input  selection  efforts.  It 
is  often  more  difficult  to  identify  critical 
parameters  in  a  stochastic  assessment 
because  of  the  greater  number  of 
iterations  and  because  results  are 
reported  as  probability  distributions. 
This  is  particularly  true  for  an  analysis 
with  a  large  number  of  parameters  such 
as  the  assessment  used  for  this  proposed 
rule. 

EPA  notes  that  stochastic  approaches 
are  also  consistent  with  Agency  risk 
assessment  poUcy.  In  fact,  EPA  applied 
a  stochastic  "Monte  Carlo"  approach  to 
the  separate  analysis  of  dilution  and 
attenuation  of  groundwater  performed 
for  this  proposal.  That  analysis, 
however,  has  been  under  development 
for  many  years  and  EPA  is  more  familiar 
with  the  underlying  data  and  the 
relationships  between  various 
parameters.  In  addition,  the  pubUc  has 
had  a  chance  to  comment  on  aspects  of 
that  analysis  in  previous  rule-makings. 
EPA  was  more  comfortable  applying  a 
stochastic  analysis  for  the  groundwater 
analysis  than  a  stochastic  approach  to 
the  non-groimdwater  analysis. 

EPA  beUeves  that  it  is  not  necessary 
to  resolve  all  issues  relating  to  the 
relative  merits  of  the  two  approaches  or 
to  determine  which  approach  would  be 
ideal  for  each  of  the  assessments 
described  above.  Rather,  the  debate 
should  focus  on  whether  the  approaches 
chosen  allowed  EPA  to  reach  reasonable 
regulatory  decisions. 

Tlie  Agency  soUcits  comment  on  the 
use  of  a  deterministic  approach  as 
described  above.  Specifically,  the 
Agency  seeks  comment  on  whether  the 
approach  proposed  is  a  reasonable 
approach  for  setting  protective  levels 
across  a  set  of  types  of  management 
units  and  exposure  pathways. 

d.  Linkage  of  the  Non-groundwater  Risk 
Assessment  to  the  Groundwater  Risk 
Assessment 

In  the  non-groundwater  risk 
assessment,  the  pathways  involving 
potentially  contaminated  groundwater 
(e.g.,  bathing)  are  back-calculated  from 


the  receptor  to  the  wellhead  (i.e.,  the 
assessment  provides  constituent 
concentrations  in  the  groundwater  at  the 
well).  In  order  to  determine  the 
concentration  of  a  constituent  in 
leachate  coming  from  a  waste 
management  unit  that  would  result  in 
the  estimated  constituent  concentration 
at  the  water  well,  the  Agency  used  a 
separate  groundwater  fate  and  transport 
risk  analysis.  That  analysis  is  described 
in  detail  in  Section  D.8.  elsewhere  in 
today's  proposal.  The  well 
concentrations  estimated  from  the 
pathways  involving  bathing  are  used  as 
input  to  the  groundwater  fate  and 
transport  modeling  from  which  a 
leachate  concentration  is  determined. 

e.  Risk  Targets  Used 

As  previously  discussed  in  Section 
V.B.  of  today's  proposed  rule,  the 
Agency  used  existing  toxicity 
benchmarks  when  available.  However, 
many  ecological  benchmariLS  were 
developed  for  this  rule-making,  as 
discussed  in  Section  V.B.  of  today's 
proposed  rule.  As  described  in  that 
section,  the  Agency  used  a  cancer  risk 
target  of  1  x  10  ~^,  and  a  hazard  quotient 
equal  to  1  for  non-carcinogens.  For 
ecological  benchmarks,  a  hazard 
quotient  equal  to  1  was  used.  The 
Agency  solicits  comment  on  the  risk 
targets  being  used  for  today's  proposed 
rule. 

2.  Detailed  Overview  of  the  Non- 
groundwater  Risk  Analysis 

The  assessment  can  be  broken  down 
into  six  components:  Constituents; 
toxicity  benchmarks;  receptors; 
exposure;  fate  and  transport;  and  waste 
management  units.  Each  of  these 
components  is  discussed  in  turn  below, 
except  the  constituents  and  toxicity 
benchmarks  which  were  discussed 
earlier  in  section  V.A  and  V.B.  It  is 
important  to  recognize  that  the 
assessment  was  not  able  to  evaluate  all 
constituents  in  all  receptor-pathway- 
waste  management  unit  combinations 
because  of  data  gaps  in  either  toxicity  or 
chemical  properties,  or  inadequate 
methodologies.  Many  of  these  gaps  have 
been  identified  in  different  sections  of 
the  Technical  Support  Document  for  the 
Hazardous  Waste  Identification  Rule: 
Risk  Assessment  for  Human  and 
Ecological  Receptors"  (denoted 
"Uncertainties  and  Issues  of  Concern")- 
The  Agency  requests  additional  data  or 
other  information  that  would  assist  in 
filling  these  gaps. 

a.  Waste  Management  Units 

The  manner  in  which  constituents  are 
released  to  environmental  media  and 
the  relative  quantity  released  to  each 
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medium  will  aflfect  thf  pathways  of 
most  concern  for  a  paAicular 
constituent.  The  pathway  presenting  the 
highest  ri^  to  human  or  ecological 
receptors  is  not  always  easily 
determined  because  of  the  complex 
interactions  of  the  waste  management 
imit  and  its  tjrpes  of  r^eeses,  the 
physical  and  diemica]  properties  of  the 
constituent,  and  the  properties  that 
control  mobiUty  and  persistence  in  a 
particular  environmental  medium.  For 
some  constituents,  the  management 
practice  will  determine  which  exposure 
pathway  is  of  most  cotcem.  For 
example,  benzene  ten^s  to  migrate  to 
both  air  and  groundwater.  Upon 
examining  the  risks  frem  exposure  to 
these  two  media  arising  from  releases 
from  a  quiescent  suriia^  impoundment, 
the  groimdwater  ingestion  pathway  may 
pose  the  highest  risks.  I  But,  when 
examining  the  risks  fr^m  these  two 
media  for  releases  frtiiti  an  aerated  tank, 
the  air  inhalation  pathlway  may  pose  the 
higher  risks.  Further,  the  air  inhalation 
ri^  may  even  be  higher  than 
groundwater  ingestion  risks  from  the 
quiescoit  surface  impoundment. 

Therefore,  and  as  stated  earUer,  the 
selection  of  non-Subtitle  C  waste 
management  units  examined  in  the 
assessment  attempted  to  reflect  both  the 
influence  of  the  type  ai  unit  on 
pathways  and  those  thpt  might  be 
commcnily  associated  iinth  the 
management  of  exited  hazardous  wastes 
in  non-Subtitle  C  waste  management 
units.  Again,  the  Agency  believes  that 
risks  posed  by  other  types  of 
management  of  these  ^ted  wastes  will 
be  no  greater  than  thoSe  fit>m  the  imits 
assessed.  The  management  units 
examined  include  the  following: 

•  Aerated  treatment  tanks.  Relative  to 
all  other  types  of  management,  aerated 
tanks  containing  wastewaters  can 
potentially  have  the  most  significant 
releases  of  volatile  organics  to  air. 

•  Quiescent  surfaceiimpoimdments. 
This  type  of  unit  containing 
wastewaters  also  can  potentially  result 
in  significant  releases  of  volatile  organic 
constituents  to  air.  Th#se  units  also 
have  a  potential  to  affect  surface  water 
bodies  if  the  unit  is  not  well  maintained 
or  constructed.  The  sladges  generated, 
which  may  contain  high  concentrations 
of  metals  and  hydropfaiobic  constituents, 
may  impact  groundwater.  (As  discussed 
above,  the  groundwater  fate  and 
transport  analysis  wasi  conducted  in  a 
separate  analysis.) 

•  Land  application.  This  type  of  unit, 
when  used  for  non- wastewaters  can 
potentially  have  significant  releases  of 
certain  constituents  toinearby  land  and 
surface  water  bodies  through  erosion 
and  runoff,  particularly  if  run-on  and 
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run-off  control  measures  are  not 
practiced,  hi  addition,  significant 
releases  of  volatile  organics  omstituents 
to  air  are  possible.  Fiuther,  after  the  unit 
is  closed,  significant  on-site  exposiues 
to  some  persistent  and  relatively 
immobile  constituents  may  occur  as 
well  as  continued  long-term  releases  to 
the  nearby  land  and  surface  water 
bodies.  The  Agency  beUeves  such  units 
will  poee  higher  exposiues  relative  to 
landfills  in  all  pathways  except  those 
arising  from  groundwater.  Therefore,  the 
non-groundwater  assessment  did  not 
examine  landfills,  but  they  were 
examined  in  the  groundwater  fate  and 
transport  analysis. 

•  Ash  monofiU.  This  type  of  imit 
used  for  ash  disposal  can  potentially 
have  significant  releases  of  particulates 
to  air  which  may  be  inhaled  or  may 
deposit  on  land  and  plants,  and  result 
in  exposure  through  food  and  soil 
ingestion. 

•  Wastepiles.  This  type  of  unit  used . 
for  nonwastewaters  can  have  significant 
releases  of  particulates  to  air  as  well  as 
significant  releases  of  particulates 
through  erosion  and  runoff. 

Each  of  the  pathways  that  evaluates  a 
receptor  using  contaminated 
groundwater  other  than  as  a  source  of 
drinking  water  (i.e.,  bathing)  are  back- 
calculated  to  a  concentration  in  a 
drinking  water  well.  The  pathways  are 
applicable  to  all  of  the  waste 
management  units  modeled  (except 
tanks).  All  of  the  waste  management 
unit  and  chemical-specific  portions  of 
the  groundwater  fate  and  transport 
analysis  and  subsequent  estimated 
leachate  concentrations  are  contained  in 
the  Agency's  separate  groundwater  fate 
and  transport  analysis  (see  Section  E.3 
below). 

One  exception  to  the  above  discussion 
of  the  types  of  waste  management  units 
evaluated  involves  the  combustion  of 
wastes.  Although  the  Agency  attempted 
to  include  this  type  of  management  in 
the  assessment,  it  became  clear  that  the 
emissions  from  combustion  are  not 
easily  predicted  from  the  waste  inputs 
to  the  units.  The  combustion  process 
both  destroys  and  creates  constituents. 
Although  destruction  of  constituents 
can  be  predicted  based  on  certain 
operating  characteristics  of  combustion 
units,  the  creation  of  other  constituents, 
referred  to  as  products  of  incomplete 
combustion  (PICs),  is  not  easy  to 
predict.  It  may  be  possible  to  make  such 
predictions  for  a  si>ecific  waste  and  a 
specific  combustion  unit;  however,  the 
extensive  data  (e.g.,  on  the  variety  of 
combustion  units,  waste  types, 
constituent  combinations)  needed  for 
the  assessment  used  in  this  rulemaking 
relating  wastes  with  emissions  are  not 


available.  Therefore,  acceptable 
constituent  levels  in  waste  going  to  a 
combustion  unit  coidd  not  be 
established.  However,  the  Agency  is 
developing  emissicm  standards  for 
various  types  of  combustion  units  and 
those  emission  standards  may  be  a  more 
appropriate  vehicle  for  addrnising 
combustion. 

In  addition,  the  assessment  does  not 
address  accidental  or  catastrophic 
releases,  such  as  transportation 
accidents  or  tank  failures.  The  Agency 
determined  that,  although  such  releases 
are  possible,  they  are  of  low  probability 
and  non-routine  and,  therefore,  are  not 
appropriate  for  developing  exit  criteria 
that  apply  to  all  wastes. 

The  Agency  has  identified  several 
specific  areas  giving  rise  to  uncertainty 
in  the  characterization  of  the  waste 
management  imits  and  for  which  the 
Agency  seeks  conunent: 

(1)  Use  of  Subtitle  D  Survey. 

•  The  Agency  relied  upon  data  from 
a  1987  survey  of  Subtitle  D  facilities  to 
characterize  waste  management  units. 
That  survey,  used  in  the  1988  Report  to 
Congress  on  Solid  Waste  Disposal  in  the 
United  States,  was  designed  primarily  to 
collect  estimates  of  the  following 
parameters: 

•  Niunber  of  establishments  that 
manase  Subtitle  D  wastes  cm  site; 

•  Number  of  establishments  that 
manage  Subtitle  D  wastes  on  site  in  land 
application  units,  wastepiles,  surface 
impoundments,  or  landfills; 

•  Number  of  land  apphcation  imits, 
wastepiles,  surface  impoundments,  or 
landfills  used  to  manage  Subtitle  D 
wastes; 

•  Amount  of  Subtitle  D  wttstes 
maniiged  on  site  in  land  application 
imits,  wastepiles,  surface 
impoundments,  or  landfills. 

m  addition  to  these  parameters,  data 
were  also  collected  for  some  other 
parameters,  such  as  the  area  of  the  waste 
management  units.  Although  the  survey 
was  not  designed  to  collect  accurate 
estimates  for  these  other  parameters,  it 
is  the  most  comprehensive  date 
available  to  characterize  these  other 
parameters.  One  difficulty  encountered 
in  using  these  data  is  that  the  survey 
requested  information  on  total  area  or 
waste  quantity  for  all  of  each  type  of 
units  at  a  facility.  The  total  area  or  waste 
quantity  was  divided  by  the  number  of 
each  type  of  unit  at  the  fadUty  (number 
of  each  unit  being  one  of  the  primary    .. 
parameters  the  survey  was  designed  to 
estimate)  to  estimate  average  unit  area. 
Fiuther,  it  is  not  certain  how  well  the 
on-site  units  (which  are  used  routinely 
for  wastes  generated  on-site)  reflect  the 
characteristics  of  off-site  units. 
Uncertainty  related  to  the 


representativeness  of  the  data  is 
important  because  exited  wastes  could 
be  managed  in  units  off-site  as  well  as 
on-site.  The  Agency  seeks  comment  on 
the  use  of  the  Subtitle  D  survey  to 
characterize  the  waste  management 
units. 

In  evaluating  the  waste  management 
unit  components  of  the  risk  assessment, 
the  Agency  made  certain  assumptions 
when  data  were  not  available  or  were 
incomplete.  A  description  of  the  waste 
management  unit  parameters  for  which 
there  was  little  to  no  data  is  described 
below.  The  rationale  behind  these 
assumptions  is  presented  (e.g.,  results  of 
any  sensitivity  analyses,  references  to 
other  work,  etc.).  The  Agency  requests 
comment  on  the  specific  issues  raised 
for  each  management  unit. 

(2)  Fate  and  Transport 

Fate  processes,  particularly 
biodegradation  and  hydrolysis,  were 
accounted  for  only  in  the  land 
apphcation  unit  since  that  unit  had 
wastes  applied  intermittently  and  that 
unit  was  being  examined  for  on-site 
risks  after  closure  (assuming  human 
occupation  of  the  site  begins  10  years 
after  closure  occurs).  Because  waste  is 
continuously  applied  to  the  other  waste 
management  units,  biodegradation  and 
hydrolysis  were  presumed  to  have 
minimal  influence  on  the  subsequent 
availability  of  constituents  to  the  above 
ground  pathways.  The  Agency  requests 
comment  on  not  considering 
biodegradation  and  hydrolysis  in  waste 
management  units  other  than  the  land 
application  unit.  The  Agency  also 
requests  comment  on  the 
appropriateness  of  the  data  and  methods 
used  to  account  for  the  fate  and 
transport  of  constituents  in  waste 
management  units,  with  particular 
emphasis  on  data  and  methods  of 
determining  biodegradation  and 
hydrolysis  of  constituents  in  land 
application  units. 

(3)  Ash  Monofill 

(i)  Particle  Size  Distribution  for  Air 
Dispersion  Modeling 

A  size  distribution  of  ash  particles 
that  become  airborne  from  an  ash 
monofill  was  not  available.  Therefore,  a 
sensitivity  analysis  was  performed  to 
assess  the  importance  of  the  particle 
size  distribution  in  the  calculation  of  air 
concentrations  and  deposition  rates. 
Different  distributions  were  modeled 
reflecting  a  variety  of  assumptions  for 
particle  size  distributions  between 
PMIO  and  PM30  classes.  The  greatest 
deviation  among  the  modeled 
conditions  in  the  estimated  air 
concentration  of  PMIO  was  12  percent; 


for  the  estimated  deposition  rate  for 
PM30  the  greatest  deviation  wiX  59 
percent.  Given  the  uncertainties  Snd 
variabilities  inherent  in  the  assessul^t, 
these  variations  were  considered  minor, 
therefore,  the  Agency  assumed  an  equal 
distribution  of  particle  sizes  between 
the  two  size  classes  used  in  the 
assessment. 

(ii)  Monofill  Characterization  ^ 

Because  limited  data  were  available  to 
characterize  hazardous  waste  ash 
monofiUs,  data  bom  municipal  waste 
ash  monofills  were  used.  However, 
because  ash  generation  rates  for 
municipal  waste  incinerators  ere  more 
than  100  times  greater  than  ash 
generation  rates  for  hazardous  waste 
incinerators  and  reuse-as-fuel 
combustors  resulting  in  significantly 
larger  municipal  monofills,  EPA 
calculated  an  ash  monofill  volume  fcH- 
this  analysis  based  on  generaticm  rates 
reported  in  the  1988  National  Survey  of 
Hazardous  Waste  Treatment,  Storage, 
Disposal,  and  Recycling  FaciUties. 
assumed  bulk  density  of  the  ash,  and 
assumed  lifetime  of  the  monofill.  The 
Agency  is  not  certain  that  hazardous 
waste  monofills  should  be  sized  in  the 
same  maimer  as  municipal  wraste 
monofills.  The  Agency  also  assumed 
that  each  waste  monofill  would  accept 
ash  from  only  a  single  combustor. 
Accepting  wastes  from  more  than  one 
combustor  may  underestimate  monofill 
size. 

(iii)  Vehicle  Traffic 

The  estimates  of  number  of  ash  trucks 
per  day  are  dependent  on  the  size  of 
truck.  Limited  data  were  available  on 
the  sizes  of  trucks  hauling  ash.  These 
data  were  used  to  characterize  a  range 
of  truck  sizes.  The  truck  sizes  may 
either  under-  or  overestimate  the  size  of 
trucks  actually  used  at  hazardous  waste 
ash  monofills  depending  on  the 
representativeness  of  muniripal  waste 
ash  truck  sizes. 

No  data  were  available  on  other 
vehicular  traffic;  therefore,  these  values 
were  estimated,  introduciiig  additional 
uncertainty  into  the  oveiall  amount  of 
traffic  at  the  ash  monofilL 

(iv)  Emission  Equations  for  Ash  Blown 
From  Trucks  and  During  Spwding  and 
Compacting 

The  emission  equation  used  for  ash 
blown  fix>m  trucks  was  developed  for 
windblown  emissions  from  storage 
piles.  This  was  adapted  to  trucks  by 
using  the  truck  speed  to  estimate 
frequency  of  wind  greater  than  5.4  m/s. 
Because  this  equation  was  not  derived 
for  windblown  emissions  bom  moving 
trucks,  the  resvdts  of  its  application  to 


such  emissions  are  imcertain.  It  may 
over-  or  underestimate  actual  emissions 
of  particulates  blown  from  trucks. 

Similarly,  the  emission  equation  used 
for  spreading  and  compacting  was 
developed  for  agricultural  tilling. 
Agricultural  tilling  was  thought  to 
approximate  the  process  of  spreading 
and  compacting;  however,  the  use  of 
this  equation  may  under-  or 
overestimate  emissions  due  to  spreading 
and  cmnpacting. 

(4)  Land  Application  Unit 

(i)  Particle  Size  Distribution  for  Air 
[hspersion  Modeling 

A  size  distribution  of  soil  particles 
that  become  airborne  was  not  available. 
The  same  assumption  was  made  for  soil 
particles  as  was  done  for  ash  particles 
when  modelling  the  monofill  (see 
above).  As  described  above  for  ash 
particles,  the  Agency  assumed  an  equal 
distribution  of  particle  sizes  between 
the  two  size  classes. 

(ii)  Araa  of  Land  Application  Unit 
RfBtlative  to  Agricultural  Field 

The  assessment  examined  the  impact 
of  subsistence  farming  on  the  land 
apphcation  unit  beginning  10  years  after 
closure.  Based  on  the  distribution  of 
sizes  fm  land  apphcation  units  and 
agricultural  fields,  the  Agency  selected 
a  combination  of  fields  such  that  the 
central  tendency  land  application  unit 
(61.000  m^)  is  smaller  in  area  than  the 
central  tendency  agricultural  field 
(2.000.000  m^).  The  significanUy  larger 
size  of  the  agricultural  field  suggests 
that  the  model  may  inappropriately 
average  the  constituent  concentration 
over  die  agricultural  field.  However,  the 
Agency  does  not  beUeve  this  to  be  a 
■gnificant  impact  on  the  analysis 
bKause:  (1)  The  area  of  the  agricultural 
field  is  not  an  expUcit  input  to  the 
model;  (2)  the  size  of  the  land 
application  unit  is  large  enough  to 
support  a  subsistence  farmer;  and  (3) 
th^  pathway  is  driven  by  the 
assumptions  for  the  high-end  analysis. 
The  Agency  requests  comment  on  the 
relationship  between  the  land 
application  unit  and  the  agricultural 

Oil)  Apphcation  Rate 

The  waste  application  rate  is  an 
important  parameter  in  determining  the 
constituent's  soil  concentration  after 
application.  In  practice,  this  rate  is  a 
function  of  the  characteristics  of  the 
waste  being  appUed,  the  characteristics 
at  the  receiving  soil,  the  environmental 
conditions,  and  the  purposes  for  which 
dte  waste  ir  being  appUed.  Information 
bum  the  SubtiUe  D  survey  was  used  to 
calculate  the  rates,  since  those  rates 
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wera  not  expressly  requested  in  the 
sorvey.  The  rates  were  calculated  &t>m 
the  area  receiving  the  wastes  and  the 
waste  quantity  appUed.  This  introduces 
uncertainty  for  it  combtoes  rates 
applicable  to  both  treatinent  of  wastes 
and  rates  for  specific  uses  (e.g.,  farming, 
mine  reclamation).  To  sccoimt  for  the 
potential  of  having  application  rates  be 
much  too  high  for  the  site  they  are  being ' 
applied  to.  the  data  on  leceivlng  area 
and  waste  quantity  api^ied  wrere  linked. 

(iv)  Waste  Characteristics 

Limited  data  were  available  on  the 
diaractnistics  of  waste!  being  land 
applied.  As  a  result,  soil  values  for  most 
parameters  (e.g..  hydraulic  conductivity. 
moistiire  retention  index)  were  used  to 
characterise  nonwastewaters.  It  is  not 
known  to  what  extent  these  soil  values 
difier  from  the  waste  psoperties. 

(v)  Depth  of  Contamination 

Depth  of  contamination  affects  the 
amount  of  constituent  available  for 
exposure.  For  the  non-^imdwater 
pathways,  only  constituents  at  the  soil 
siuface  were  assumed  a|vailable  for  each 
exposure  pathway.  Thei  Agency  selected 
tilling  depth  as  the  depth  of 
contamination  available  to  the  non- 
groundwater  pathways  as  over  time,  the 
depth  of  the  waste  layer  would  increase 
and  a  porticm  of  the  mass  of  waste 
would  move  out  of  the  tone  available 
for  the  siuiace  pathways.  The  model 
kept  the  depth  of  contaminated  soil 
constant  that  was  availf  ble  for  the 
surface  pathways.  The  Agency 
recognizes  that  the  use  Of  the  tilling 
depth  may  underestimate  the  depth  of 
contamination  in  some  cases  and 
overestimate  it  in  others.  Thus,  the 
Agency  requests  comment  on  the  use  of 
tilling  depth  as  a  surrogate  for  depth  of 
contamination. 

(vi)  Partitioning 

Releases  from  the  lai]|d  appUcation 
unit  were  partitioned  ainong 
volatilizaticHi,  evaporative  losses, 
hydrolysis,  erosion,  runoff,  and 
leaching.  Periodic  appUcation  of  waste 
was  factored  into  the  partitioning  model 
during  the  active  life  of  the  unit. 
Biodegradation  was  factored  in  during 
both  the  active  life  andlclosed  period. 
The  finite  source  Jury  i|iodel  was  used 
to  estimate  volatilization  emissions.  The 
J\iry  model,  which  models  the 
convection  of  constituents  caused  by  the 
flux  of  water  in  soil,  w^  used  for 
evaporative  losses.  Runoff  and  leaching 
losses  were  calculated  using  the  soil- 
water  partiticm  coeffid^t  (Kd)  to 
determine  constituent  concentration  in 
the  soil  water  and  multiplying  that  by 
the  land  application  ui^t  area  and 


runoff  rate  for  run-off  losses  or  recharge 
rate  for  leaching  losses.  (See  Technical 
Support  Document  for  the  Hazardous 
Waste  Identification  Rule:  Risk 
Assessment  for  Human  and  Ecological 
Receptors,  Section  7,  Land  Application 
for  full  descripti(Mi.) 

(5)WastePUe 

(i)  Waste  Pile  Height 

No  data  were  available  on  this 
parameter;  therefore,  the  value  is  an 
estimate  based  on  heights  attainable  by 
a  front-end  loader.  This  parameter  is 
important  in  the  air  dispersion 
modeling,  which  is  sensitive  to  the 
height  of  the  pile.  The  Agency  requests 
su^estions  for  alternatives  to 
determining  waste  pile  height  and  any 
data  which  would  support  those 
determinations. 

(ii)  Particle  Size  Distribution  ftv  Air 
Dispersion  Modeling 

The  same  sensitivity  analysis  and 
assumptions  discussed  above  for  ash 
monofills  were  used  for  waste  piles. 
Given  that  the  air  dispersion  analysis  is 
not  very  sensitive  to  particle  size 
distribution,  the  simple  assiunption 
described  above  was  believed  to  be  an 
adequate  approximation  for  the 
assessment. 

(iii)  Waste  Characteristics 

Limited  data  were  available  on  the 
characteristics  of  wastes  in  waste  piles. 
As  a  result,  soil  values  for  most 
parameters  (e.g.,  hydraulic  conductivity, 
moisture  retention  index)  were  used  to 
characterize  the  nonwastewaters 
disposed  in  piles.  It  is  not  known  to 
what  extent  these  soil  values  differ  from 
the  waste  properties.  The  soil  values, 
however,  were  not  used  for  the  ash 
waste  pile.  The  ash  disposed  in  the  piles 
had  the  same  properties  as  that  disposed 
of  in  a  monofill. 

(iv)  Vehicle  Traffic 

The  estimates  of  niunber  of  trucks  per 
day  are  dependent  on  the  size  of  truck 
and  waste  quantity.  Limited  data  were 
available  on  truck  sizes.  These  data 
were  used  to  characterize  a  range  of 
truck  sizes.  These  truck  sizes  may  either 
imder-  or  overestimate  the  size  of  trucks 
actually  used  around  waste  piles. 

(v)  Emission  Equation  for  Ash  Blown 
&t)m  Trucks 

As  described  in  the  section  above  on 
ash  monofills,  the  emission  equation 
used  for  ash  blown  from  trucks  was 
developed  for  windblown  emissions 
frtim  waste  piles.  It  may  over-  or 
underestimate  actual  emissions  of 
particulates  blown  from  trucks. 


(6)  Surface  Impoundment 

(i)  Two-Phase  Sludge  Formation  Model 

The  two-phase  sludge  formation 
model  simplifies  the  solids 
concentration  gradient  in  a  surface 
impoundment  into  two  distinct  and 
homogeneous  layers,  a  liquid  layer  with 
the  same  average  solids  content  as  the 
inflow  and  a  sediment  or  sludge  layer 
with  a  much  higher  solids 
concentration. 

(ii)  Dilution  of  Waste  During  a  Spill 

Overflows  or  breaches  associated  with 
siir&ce  impoimdments  are  a  waste 
release  examined  in  the  assessment.  The 
algorithm  used  for  spills  does  not 
account  for  dilution  of  the  wastewater 
caused  by  excess  run-on.  Such  run-on  is 
presumably  relatively  uncontaminated; 
thus  the  spill  voliune,  consisting  partly 
of  contaminated  wastewater  from  the 
impoundment  and  partly  of 
uncontaminated  run-on  would  have  a 
lower  concentration  than  the 
wastewater  in  the  impoundment.  By 
using  the  concentration  in  the 
impoundment,  the  mass  of  contaminant 
released  to  sur&ce  water  is 
overestimated.  This  effect  could  be 
considerable  for  the  central  tendency 
impoimdment.  as  the  quantity  of  run-on 
is  significant  compared  to  the  capacity 
of  the  central  tendency  impoimdment. 
However,  to  determine  the  extent  of 
such  dilution,  the  degree  to  which  such 
run-on  becomes  mixed  with  the 
wastewater  would  need  to  be  estimated. 
No  model  has  been  found  to  assist  in 
this  estimation. 

(7)  Tank 

(i)  Unit  characterization 

Limited  data  were  available  on 
Subtitie  D  tanks.  The  assessment  used 
the  profiles  (specifies  design  and 
operating  parameters)  for  imcovered 
aerated  treatment  tanks  developed  in 
the  Hazardous  Waste  TSDF— 
Background  Information  for  Proposed 
RCRA  Air  Emission  Standards  (TSDF— 
BID,  U.S.  EPA,  1991) 

(ii)  Volatilization 

The  Agency  used  the  well-mixed  flow 
model.  This  model  assumes  that  the 
contents  of  the  system  are  well  mixed 
and  that  the  equiUbrium  concentration 
in  the  system  is  equal  to  the  effluent 
concentration.  The  equilibrium 
concentration  is  the  average 
concentration  throughout  the  imit  and 
the  driving  force  for  volatile  emissions. 

(8)  Combustors 

For  the  reasons  stated  below,  EPA  did 
not  modelled  a  combustion  unit  in  the 
risk  analysis  for  this  regulation.  EPA. 
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however,  asks  for  comments  on  that 
decision. 

In  initial  analyses  (see  Multipathway 
Analysis  Background  Dociunent 
available  through  the  docket).  EPA 
modeled  potential  risks  from  several 
types  of  combiistion  units,  using 
engineering  judgment  to  make  a  best 
estimate  for  destruction  and  removal 
efficiencies  for  non-hazardous  waste 
combu8t(Ms.  Early  comments  suggested 
that  the  assiunptions  might  have 
overstated  or  imderstated  the  estinuted 
risks  by  not  reflecting  actual  practice  in 
industrial  boilers  or  other  likely 
combustion  facilities  not  regulated  by 
Subtitle  C.  However,  initial  comparisons 
indicated  that  the  combustion  risk 
estimates  back-calculated  to  the 
combustion  unit  were  not  often  the  most 
significant  risk  and,  therefore,  would 
not  be  the  basis  for  the  limiting  exit 
criteria. 

EPA  also  recognized  that  there  are 
many  issues  related  to  organics  that  are 
produced  during  the  combustion 
process,  but  are  not  necessarily 
originally  in  the  waste.  The  amount  and 
type  of  these  "products  of  incomplete 
combustion"  are  generally  believed  to 
be  dependent  on  a  niunber  of  aspects  of 
the  design  and  operation  of  a  facility, 
and  not  easily  related  to  the 
composition  of  the  wastes  fed  into  the 
combustion  \mit.  For  purposes  of  this 
proposal,  EPA  decided  that  because  of 
the  high  degree  of  imcertainty 
associated  with  developing  waste 
concentrations  from  combustion  units, 
it  was  not  appropriate  to  use  risks  from 
combustion  as  a  factor  in  deciding  what 
wastes  remain  under  the  hazardous 
waste  regulations.  Rather,  EPA  beUeves 
there  are  more  appropriate  ways  to 
regidate  ejaissions  from  combustion 
units  through  various  regulatory 
authorities,  including  regulation  of  a 
range  of  units  under  the  Clean  Air  Act. 

^A,  however,  asks  comment  on  the 
appropriateness  of  this  approach.  In 
particular,  there  may  be  some 
constituents  (e.g.,  certain  metals  that  are 
difficult  to  capture  in  pollution  control 
equipment)  where  a  better  correlation 
exists  between  waste  input  and 
potential  risk  from  combustor  emissions 
than  for  organics  that  are  in  the  waste 
and  also  created  as  PICs  during  the 
combustion  process. 

b.  Fate  and  Transport 

(1)  Pathways 

In  selecting  environmental  fate  and 
transport  pathways  to  include  in  the 
assessment,  EPA  used  as  a  guide 
previous  rulemakings  and  other  special 
studies  by  the  Agency  that  examine 
niunerous  pathways.  For  example,  the 


Agency  has  used  similar  risk  mmmimant 
methodologies  in  several  leoeot  rules 
including:  Wastes  from  Wood  Surfisoe 
Protection.  Hnal  Rule  (59  FR  458. 
January  4, 1994):  Standards  far  Use  or 
Disposal  of  Sewage  Sludge.  Final  Rule 
(58  FR  32.  February  19. 1993): 
Corrective  Action  Management  Units, 
Final  Rule  (58  FR  29,  Februaiy  16. 
1993);  and  ndemaking  eCfarts  on  the 
Pulp  and  Papw  hidustry  (56  FR  21802. 
May  10, 1991  and  58  FR  66078, 
December  17, 1993). 

The  sewage  sludge  and  pufa>  and 
paper  rulemakings  in  partkular 
examined  both  human  and  ecological 
risk.  Oihex  rulemakings  under 
development  within  the  Office  of  SoUd 
Waste  also  use  non-groimdwater  risk 
assessment  methodologies  including 
various  hazardous  waste  listing 
determinations  and  the  dioxin  emission 
rules  for  hazardous  waste  combustion 
units.  Most  of  these  assessments  rely  on 
several  Agency  guidance  documents 
issued  in  recent  years.  In  January  1990, 
the  Agency  issued  an  interim  report. 
Methodology  for  Assessing  Health  Risks 
Associated  with  Indirect  Exposure  tu 
Combustor  Emissions  (EPA/600/6-go/ 
003  and  referred  to  as  the  Indirect 
Exposure  Dociunent).  This  document 
served  as  the  basis  for  further 
development  of  non-groundwater 
pathway  assessments  by  the  Agency.  In 
November  1993,  the  Agency  issued  an 
Addendum  to  the  Indirect  Exposure 
Document  that  updated  and  revised 
portions  of  the  methodology  presented 
in  the  Indirect  Exposure  document.  In 
April  1994,  OSW  issued  a  draft 
implementation  guidance  entitled 
Implementation  Guidance  for 
Conducting  Indirect  Exposure  Analysis 
at  RCRA  Combustion  Units.  In  June 
1994,  the  Agency  released  a  review  draft 
of  Estimating  Exposure  to  Dioxin-Like 
Compounds:  Volumes  Mil  (EPA/600/&- 
88/005C),  which  presents  an  extensive 
and  expanded  version  of  the  Agency's 
previous  multiple  pathway  exposure 
assessments.  Finally  on  November  16, 
1994,  the  Agency  issued  Draft  Soil 
Screening  Guidance  (59  FR  59225), 
which  presents  a  multiple  pathway 
assessment  using  air,  groundwater,  and 
soil  pathways  for  soil  screening  levels  at 
Superfund  sites.  The  risk  assessment 
presented  reUes  on  the  methodologies 
presented  in  these  Agency  guidance 
documents  to  maintain  consistency  with 
previous  Agency  efforts. 

Based  on  these  efforts  by  the  Agency 
in  conducting  non-groundwater 
pathway  assessments,  comments  by 
reviewers  on  previous  draft  versions  of 
the  risk  assessment,  and  some  screening 
analyses  to  identify  pathways  that  are 
either  very  similar  or  unimportant 


oompared  to  other  pathways,  the 
Agancy  selected  the  human  and 
eookigicail  exposure  pathways  presented 
in  Table  A-1  (human  exposure 
pathways)  of  appendix  A  and  Table  A- 
2  (ecological  exposure  pathway)  of 
appendix  A.  These  exposure  pathways 
are  described  in  greater  detail  in  the 
Tedmical  Support  Document  for  the 
Hazardous  Waste  Identification  Rule: 
Risk  Assessment  for  Human  and 
Ecological  Receptors. 

Tables  A-1  and  A-2  presents  four 
columns:  column  1  (exposure  media), 
identifies  the  medium,  such  as  air  or 
soil,  to  which  the  receptor  is  exposed; 
column  2  (route  of  exposure),  identifies 
the  route,  such  as  inhalation  or 
ingestion,  by  which  a  receptor  is 
exposed  to  the  exposure  medium; 
column  3  (type  of  fete  and  transport), 
classifies  the  pathway  by  the  primary 
mode  of  fete  and  transport  of  the 
contaminant  to  the  exposure  medium, 
including  direct  air,  air  deposition,  air 
diffusion,  groundwater,  overland,  and 
soil;  and  column  4  (exposure  scenario), 
identifies  the  compartments  in  the 
pathway  (e.g.,  source  to  air  to  humans), 
and  describes  the  exposure  scenario 
(e.g.,  inhalation  of  volatiles). 

The  fete  and  transport  pathways 
examined  can  be  grouped  into  six  types 
of  initial  release  and  movement  away 
frt>m  a  waste  management  unit,  as 
follows: 

•  Direct  air  pathways — air  emissions 
of  volatiles  and  respirable  (PMio) 
particulates; 

•  Air  deposition  pathways — air 
emissions  of  particulates  that  dep>osit  on 
soil  or  plant  surfaces; 

•  Air  diffusion  pathways — air 
emissions  that,  while  in  the  vapor 
phase,  diffuse  directly  into  surface 
water  or  plants; 

•  Groundwater — groundwater 
releases  (These  are  tiie  pathways  that 
link  to  the  separate  groundwater  fate 
and  transport  analysis  that  then  links  to 
the  waste  management  units.); 

•  Overland  pathways— overland 
transport  (i.e.,  surface  runoff  and  soil 
erosion)  to  surface  water  or  transport  by 
soil  erosion  to  off-site  fields; 

•  Soil  pathways — on-site  soil 
exposures. 

There  are  three  types  of  pathways  not 
included  in  the  analysis.  Pathways 
involving  the  use  of  contaminated  water 
(groundwater  and  surface  water)  for 
irrigation  were  removed  due  to 
modeling  difficulties  that  could  not  be 
resolved,  however  early  results 
indicated  these  are  not  the  most 
significant  pathways  for  any  of  the 
waste  management  units.  Pathways 
involving  the  deposition  of 
contaminated  particles  directiy  onto 
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soifaoB  water  bodies  were  not  inctuded 
because  prsvious  efiiftrts  by  the  Agency 
have  shown  these  pothivays  not  to  be  as 
significant  vrhen  oraapared  to  particle 
deposition  onto  the  watershed  and 
subsequent  erosicHi  tt>  the  siubce  water 
body.  Pathways  involving  wet 
depositicai  ware  not  examined.  An  air 
model  recently  developed  evaluates  the 
impact  of  wet  deposldon  and  was  not 
avttUable  to  use  at  the  time  of  this 
proposed  rule.  This  tew  model  also  was 
addressing  problemsiwith  the  area 
component  of  earlim^  models.  When  the 
model  is  available,  the  Agency  will 
determine  whether  i|i  use  will  have  an 
impact  on  the  proposed  exit  criteria.  If 
the  Agency  detennines  that  there  vdll  be 
an  impact,  it  will  provide  an 
opportunity  for  public  comment  on  use 
of  the  updated  model- 
As  stated  earlier,  not  all  exposure 
pathways  were  evah«ited  for  all  waste 
management  units.  Qonstituents  may  be 
releaasd  frun  each  vMaste  management 
unit  by  a  variety  of  njecfaanisms.  Each 
release  mechanism  may  be  associated 
with  certain  exposure  pathMrays.  By 
examining  the  release  mechanisms 
assiuned  for  each  watte  management 
unit  and  identifying  ^e  exposiue 
pathways  associated  iwith  Uiose  release 
mechanisms,  the  app^priate  pathways 
to  be  modeled  for  eadh  waste 
management  unit  were  identified.  The 
exposure  pathways  modeled  for  each 
waste  management  unit  are  presented  in 
Table  A-5  of  appendix  A. 

b.  Eqiiations  I 

Since  the  objective  of  the  assessment 
was  to  generate  acceptable  levels  in 
waste  rather  than  demrmining  risks 
posed  by  waste,  the  ^uations,  which 
are  designed  to  calculate  risks,  had  to  be 
turned  aroimd  or  run  in  reverse.  The 
assessment  began  with  a  target  risk  (or 
acceptable  risk  to  the  receptor)  that  was 
used  to  back-calculate  what  constituent 
concentration  in  a  waste  would  not 
exceed  the  target  ris]& 

Wherever  appropr^te,  the  equations 
used  in  the  back-calculation  were  taken 
from  Methodology  for  Assessing  Health 
Risks  Associated  with  Indirect  Exposiue 
to  Combustor  Emissiens  (U.S.  EPA, 
1990x:  hereafter,  the  Indirect  Exposure 
document,  or  lED)  as  modified  by  the 
November  10, 1993,  ^rait  of  Addendiun: 
Methodology  for  Assessing  Health  Risks 
Associated  with  Indirect  Exposure  to 
Combustor  Emissions,  Working  Group 
Recommendations  (U.S.  EPA,  1993x; 
hereafter,  the  Addendum).  The 
Addendum  is  currently  being  revised 
based  on  comments  from  the  Science 
Advisory  Board  and  |s  being  combined 
with  the  lED  to  genemte  a  single 
methodology  guidance  docimient. 


Therefore,  the  equations  may  change 
after  that  revision  is  completed.  If  this 
occurs,  the  assessment  used  for  this 
rule-making  will  be  revised.  If  such  a 
revisitm  is  needed  and  occurs,  the 
Agency  will  provide  an  opportunity  for 
pi^lic  comment  on  those  changes.  For 
convenience,  the  methodology 
presented  in  the  lED  as  modified  by  the 
Addendum  will  be  referred  to  as  the 
Indirect  Exposure  Methodology,  or  lEM. 

The  eqiutions  presented  in  the  lEM 
were  modified  to  estimate  the  soil 
concentration  for  constituents  eroding 
to  an  off-site  field.  The  lEM  did  not 
address  this  pathway  because  it  was 
developed  for  stack  emissions  fit)m 
combustors  rather  than  releases  bom 
land-based  units.  However,  because  soil 
erosi<m'is  a  critical  release  pathway  for 
this  analysis,  the  Agency  applied  the 
Universal  Soil  Loss  Equation  (USLE) 
and  other  equations  presented  in  the 
lEM  to  calculate  soil  erosion  to  the  off- 
site  field.  However,  the  application  of 
these  equations  resulted  in 
concentrations  greater  at  the  receptor 
than  in  the  waste  management  unit. 
This  phenomenon,  first  noted  in  the 
Dioxin  reassessment,  occiirred  because 
the  equations  assumed  that  the  amoimt 
of  uncontaminated  soil  that  was  eroded 
into  the  field  was  negligible  in 
comparison  to  the  total  mass  of  soil  in 
the  field.  Therefore,  the  Agency 
modified  these  equations  to  reflect 
erosion  of  uncontaminated  soil  together 
with  the  constituents. 

Certain  modifications  to  the  equations 
used  in  the  assessment  were  made  for 
dioxln-like  compounds  to  reflect  the 
different  behavior  of  these  constituents 
in  the  environment.  These 
modifications  were  based  on  Estimating 
Exposiue  to  Dioxin-like  Compounds, 
Voliune  ni:  Site-Specific  Assessment 
Procedures  (U.S.  EPA,  1994x),  hereafter 
referred  to  as  the  Dioxin  document.  The 
Dioxin  document  defines  dioxin-like 
compoimds  as  "*  *  *  compounds  with 
nonzero  Toxicity  Equivalency  Factor 
(TEF)  values  as  defined  in  the  1989 
International  scheme  *  *  *  [which] 
assigns  nonzero  values  to  all  chlorinated 
dibenzodioxins  (CDDs)  and  chlorinated 
dibenzofurans  (CDFs)  with  chlorines 
substituted  in  the  2,3,7,8  positions. 
Additionally,  the  analogous  brominated 
compoimds  (BDDs  and  BDFs)  and 
certain  polychlorinated  biphenyls 
(PCBs)  have  recently  been  identified  as 
having  dioxin-like  toxicity  *  *  *  and 
thus  are  also  included  in  the  definition 
of  dioxin-like  compoimds." 

Although  the  modifications  presented 
in  the  Dioxin  document  may  be 
applicable  to  other  highly  lipophiUc 
compounds,  in  keeping  with  this 
definition,  the  modifications  for  dioxin- 
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like  compounds  were  made  only  for 
2.3,7,8-TCDDioxin  Toxicity  Equivalents 
(TEQs),  and  PCBs.  Other  dioxhi 
congeners  are  addressed  through  the 
2,3,7.8-TCDDioxin  TEQ.  The  Agency 
solicits  comment  on  not  using  these 
modifications  for  other  highly  lipophilic 
compounds. 

(3)  Specific  Issues  on  Pathways  and 
Equations 

Below  are  specific  issues  of  the  risk 
assessment  related  to  the  modeling  of 
the  fete  and  transput  pathways  on 
which  the  Agency  is  requesting 
conunent  on  their  use,  improvements  to 
them,  or  alternative  ways  to  model 
them.  A  detailed  discussion  of  these 
aspects  is  in  Section  6,  Fate  and 
Transport  Modeling,  of  the  Technical 
Support  Document  for  the  Hazardous 
Waste  Identification  Rule:  Risk 
Assessment  for  Human  and  Ecological 
Receptors.  (Air  emission  and  dispersion 
modeling  is  discussed  in  Section  7, 
Waste  Management  Units,  in  the 
technical  support  document.  To  be 
consistent,  issues  related  to  that 
modeling  were  presented  earlier  in  this 
preamble  in  Section  D.2.a.) 

(i)  Hydrolysis 

The  Agency  accounted  for  fate 
processes  (e.g.,  biodegradation, 
hydrolysis)  and  transport  processes 
(e.g.,  volatilization)  for  constituents 
throughout  their  movement  bom  the 
point  at  which  the  constituent  leaves 
the  waste  management  unit  until  it 
reaches  the  location  at  which  contact 
with  the  receptor  occius.  During  an 
initial  screen,  the  Agency  identified  four 
constituents  that  were  known  to 
hydrolyze  completely  or  rapidly.  These 
constituents  were  not  included  in  the 
detailed  assessment  and  include: 
Benzotrichloride  (98-07-7);  maleic 
anhydride  (108-31-6);  phthalic 
anhydride  (85-44-9);  and  1,2- 
diphenylhydrazine  (122-66-7).  In 
addition,  16  inorganic  salts  known  to 
dissociate  completely  were  also  not 
assessed.  These  included:  Calcium 
cyanide  (592-01-8);  copper  cyanide 
(544-92-3);  potassium  cyanide  (151- 
50-8);  potassium  silver  cyanide  (506- 
61-6);  silver  cyanide  (506-64-9); 
sodium  cyanide  (143-33-9);  thallium  (I) 
carbonate  (6533-73-9);  thallium  (I) 
chloride  (7791-12-0);  thallium  (I) 
nitrate  (10102-45-1);  thallium  (I)  sulfate 
(7446-18-6);  zinc  cyanide  (557-21-1); 
zinc  phosphide  (1314-84-7);  cyanogen 
bromide  (506-68-3);  cyanogen  chloride 
(506-77-4);  hydrogen  cyanide  (74-90- 
8);  and  thallium  acetate  (563-68-8).  The 
Agency  soUdts  comment  on  not 
assessing  these  constituents. 


Of  the  192  constituents  evaluated  in 
the  non-groimdwater  analysis,  the 
Agency  directly  accounted  for  chemical 
hydrolysis  for  18  constituents.  For  the 
remaining  constituents,  hydrolysis  was 
not  considered  for  the  following 
reasons:  The  constituent  has  no 
hydrolyzable  chemical  group; 
hydrolysis  is  not  expected  to  be 
important  or  significant;  the  degradation 
half-life  of  the  chemical,  which  includes 
hydrolysis,  is  greater  than  one  year;  or, 
there  was  no  data  available  for  the 
constituent. 

The  extent  to  which  fate  and  transport 
processes  play  a  role  in  the  removal  of 
a  constituent  bom  a  pathway,  or  its 
movement  from  one  environmental 
compartment  to  another  is  determined 
by  site-specific  environmental 
conditions  as  well  as  chemical-specific 
parametera.  To  simplify  the  analysis,  the 
Agency  used  fate  and  transport  data 
bi^d  on  one  set  of  environmental 
conditions  to  represent  all  possible 
spatial  and  temporal  environments 
encountered  in  any  given  exposure 
pathway.  The  Agency  solicits  comments 
on  this  simplification  for  modeling  fate 
and  transport  processes  throughout  the 
exposure  pathways  considered  in  the 
MPA. 

(ii>  Other  Fate  and  Transport  Processes 

Fate  and  transp<Ht  processes  other 
than  hydrolysis  may  be  important  in 
determining  the  concentration  of  a 
ccmstituent  reaching  a  receptor.  The 
Agency's  approach  to  incorporate 
consideration  for  these  other  processes 
involved  the  use  of  biodegradation  and 
volatilization  rates  into  the  fate  and 
transport  pathways,  when  applicable. 
The  Agency  recognizes  that  the  rate  for 
many  chemical-specific  fate  and 
transport  processes  (in  particular, 
biodegradation)  varies  with 
characteristics  of  the  environment  (e.g., 
temperature,  soil  tjrpe).  However,  the 
Agency  simplified  the  non-groimdwater 
analysis  by  applying  chemical-specific 
fate  and  transport  rates  generically 
across  enviroiunental  settings  found  in 
the  various  exposure  pathways.  This 
simplification  may  overestimate  the  exit 
level  in  some  instances  and 
underestimate  the  exit  level  in  other 
instances.  The  Agency  soUdts 
comments  on  this  simplification  for 
modeling  fate  and  transport  processes 
throughout  the  exposure  pathways 
considered  in  the  non-groundwater 
analysis. 

(iii)  Bioavailabihty 

With  regard  to  the  metals  examined  in 
the  risk  assessment,  there  is 
considerable  uncertainty  about  their 
bioavailability  that  affects  their  fate. 


transport,  and  uptake  in  various  media 
(e.g. ,  plant  tissue,  animal  tissue)  and 
receptors.  Speciation  and  assodated 
solubility  of  metal  spedes  in  wastes 
which  contain  metals  are  key  factore 
that  influence  the  bioavailabifify  of 
metals.  The  Agency  had  no  inf<umation 
on  the  spedation.  solubilify,  ot 
availability  of  the  metals  in  the  wastes 
in  which  they  are  disposed  or  how  they 
may  transform  in  the  environment.  The 
Agency  assumed  that  the  metals  were  in 
a  soluble  form,  mobile,  and  available.  In 
the  absence  of  this  informaticMi.  the 
Agency  assumed  that  metals  are  soluble, 
mobile,  and  bioavailable.  The  Agency 
seeks  comment  on  this  approach,  and 
requests  data  on  the  spedation  and 
solubility  of  metals  in  wastes,  together 
with  the  conditions  of  the  waste  (e.g., 
pH)  that  could  be  dispKised  by  the 
methods  considered  in  this  rulemaking 
and  methodologies  that  account  for  the 
transformation  of  the  metals  through 
changing  environmental  conditions. 

(iv)  Meteorological  Data 

The  approach  for  setting  central- 
tendency  and  high-end  meteorological 
conditions  in  the  risk  assessment  was  to 
evaluate  sets  of  meteorological  data 
from  a  variety  of  locations,  and  then 
select  locations  that  reflect  central 
tendency  or  high-end  conditions  for  a 
given  exposure  pathway. 

The  Agency  used  the  set  of  29 
meteorological  stations  identified 
during  its  efforts  to  develop  soil 
screening  levels  for  Superfund  sites. 
These  are  considered  representative  of 
the  United  States.  Central-tendency  and 
high-end  locations  were  then  selected 
bom  these  29  locations  for  the  exposure 
pathways  where  meteorological 
conditions  were  required  as  input  to  the 
models;  these  were  the  air  pathways  and 
overland  padiways.  The  meteorological 
data  were  evaluated  as  location  sets  as 
opposed  to  individual  parametera.  Once 
locations  were  seleded,  the  annual 
average  values  for  those  locations  were 
used. 

For  air  pathways,  which  required  data 
on  wind  speed,  wind  direction, 
temperature,  sunshine,  cloud  cover,  and 
air  mixing  height,  selection  of 
meteorological  data  was  waste 
management  unit-spedfic  and  based  on 
extensive  sensitivity  analysis.  EPA 
considered  only  the  effect  of 
meteorological  data  on  emissions  and 
dispereion  in  selecting  locations  for  air 
pathways.  However,  for  consistency, 
once  a  pair  of  high-end  and  central 
tendency  locations  were  selected  for  a 
pathway,  any  meteorological  data  used 
in  that  pathway  were  selected  to 
correspond  to  the  locations  chosen. 


even  in  any  overland  transport 
component  of  the  pathway. 

Overland  pathways  were  driven  by 
soil  erosion,  for  which  the  critical 
meteorological  input  is  the  Universal 
Soil  Loss  Equation  (USLE)  rainfall  factor 
(R).  Therefore,  to  seled  central  tendency 
and  high-end  locations  for  overland 
pathways,  the  29  locations  were  ranked 
based  on  the  rainfall  fador,  and  the  50th 
and  90th  percentile  locations  chosen  for 
all  overland  pathways. 

See  Section  6.8,  Fate  and  Transfxirt 
Inputs  and  Section  7.1.5.  Air  Modeling, 
of  the  Technical  Support  Document  for 
the  Hazardous  waste  Identification  Rule: 
Risk  Assessment  for  Human  and 
Ecological  Receptpn  for  a  detailed 
discussion  of  how  meteorological  data 
were  seleded  and  used.  The  Agency 
solidts  comment  on  how  meteorological 
data  was  seleded  and  used  in  the  risk 
assessment. 

(v)  Soil  Data 

A  variety  of  soil  parametera  were 
required  for  the  modeling.  These 
parametera  are  interdependent  and  vary 
with  the  type  of  soil  (e.g.,  loam,  clay). 
However,  values  for  these  parametera 
also  vary  within  a  soil  type.  Due  to  the 
interdependence  of  the  parameter,  the 
Agency  chose  to  maintain  them  as  a  set 
and  determine  a  central-tendency 
property  set  and  a  high-end  property 
set. 

The  Agency  used  loam  type  soils  to 
charaderize  all  soils  simulated  in  the 
risk  assessment  because  these  types  of 
soils  are  fairly  prevalent  in  the  United 
States.  All  soils  are  composed  of  varying 
percentages  of  sand,  silt,  and  clay. 
Loam,' by  definition,  is  composed  of 
equal  proportions  of  sand,  silt,  and  clay; 
therefore,  it  represents  a  combination  of 
each  of  the  physical  properties  of  the 
individual  soil  textures.  Coitral 
tendency  and  high-end  values  were 
selected  from  the  range  of  values  for 
loam  soil  so  that  each  individual  soil 
parameter  required  by  the  model  is 
consistent  with  a  loam  soil  (Sec  Section 
6.8,  Fate  and  Transport  Inputs,  in  the 
Technical  Support  Document  for  the 
Hazardous  Waste  Identification  Rule: 
Risk  Assessment  for  Human  and 
Ecological  Receptors  for  more  detail.) 
The  Agency  soUdts  comments  its 
approach  for  diaradrnzing  soil  in  the 
assessment. 

(vi)  Soil  Pathwajrs 

The  Agency  seeks  comment  on  the 
following  issues  related  to  the  modeling 
of  soil  pathways: 

•  Use  of  the  Universal  Soil  Loss 
Equation  to  predid  soil  erosion  in  a 
generic  application  -  This  is  a  widely- 
used  model  intended  for  site-spedfic 
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applications  when  tpacific  input  data 
can  ba  used  for  relati'vtely  amall  fields. 
Its  uaa  in  a  generic  applicaticm.  and  for 
Csirly  large  waste  maipgement  units, 
may  ovoaitiinate  qua^itities  of  soil 
eroded. 

•  Handling  of  the  Sbil  Loss  Constant 
-  This  taim  is  the  sumj  of  loss  rates  for 
leaching,  erosion,  runoff, 
biodegradation,  hydrolysis,  and 
volatihzation.  Pomibla  uncertainties 
may  arise  because:  tha  assessment 
assumes  that  these  tei^ns  are  first-order 
decay  rates  and  therefore  can  be  added 
together  loss  processas  are  calculated 
independently,  even  though  they  may 
occur  simultaneously.! 

•  UaeoftheSoilWiterCcmtent 
Equation  to  predict  80|1  water  content  in 
a  generic  applicaticm  i  The  equation  is 
from  thtf  Superfund  Eiposure 
Assessment  Manual  {O.S.  EPA.  1988x), 
and  was  developed  for  site-specific 
applications. 

•  Area  of  garden  and  agricultural 
field  •  No  data  were  atailable  on  the  size 
of  home  gardens,  gardens  on  subsistence 
fiarms.  at  yards  of  residential  lots  (for 
soil  ingestion).  Therefbre,  a  single  set  of 
central  tendency  and  high-end  values 
was  estimated  for  the^.  baaed  on  best 
professional  fudgmentc  this  set  is 
referred  to  as  garden  area,  even  though 

it  might  also  apply  to  |  yard.  Because  a 
larger  area  leads  to  greater  dilution  of 
deposited  or  eroded  contaminant,  a 
Ligb-end  garden  would  be  one  that  was 
relatively  small. 

•  Areas  for  agricultural  fields  were 
estimated  bom  data  in  the  1992  Census 
of  Agriculture  (U.S.  Dapartmoit  of 
Commerce,  1992).  The  Census  gives 
average  farm  acreage  Hy  State  for  48 
States  (the  data  are  nof  yet  complete  for 
the  two  missing  StatesO.  No  percentile 
data  were  available.  These  data  do  not 
distinguish  between  commercial  and 
subsistence  ferms. 

•  Mixing  Depth — Kfxing  depth 
reflects  the  depth  of  sdil  to  which 
deposited  or  eroded  contaminant  is 
mixed.  It  is  important  to  distinguish 
between  soil  that  is  tilled  for 
agricultural  purposes  and  soil  that  is 
untilled  in  determining  appropriate 
mixing  depth  values.  A  smaller  mixing 
depth  resiilts  in  less  dilution  of  a 
constituent,  and  therefore  higher  soil 
concentrations;  therefare,  a  high-end 
mixing  depth  would  be  smaller  than  a 
central  tendency  mixing  depth. 

(vii)  Surface  Water  Railways 

Water  column  as  wedl  as  benthic 
sediment  concentrations  were 
estimated.  Water  column  concentrations 
include  dissolved,  sorbed  to  suspended 
sediments,  and  total  (sorbed  plus 
dissolved,  or  total  contaminant  divided 


by  total  water  volume).  Benthic 
sediment  concentrations  included: 
Dissolved  in  pore  water,  sotbed  to 
benthic  sediments,  and  total.  The  model 
accounts  for  three  routes  of  constituent 
entry  into  the  water-body  were 
examined:  Sorbed  to  soils  eroding  into 
the  wratar-body,  dissolved  in  runoff 
water,  and  diffusion  of  vapor  phase 
contaminants  into  the  water^body.  Air 
deposition  of  constituents  bound  to 
particles  into  a  water-body  was  not 
examined  because  earlier  analysis 
demonstrated  that  its  contribution 
would  be  negligible  when  compared  to 
that  of  eroding  particles.  Volatilization 
of  dissolved  constituents  and  r^noval  of 
constituents  through  burial  in  bed 
sediments  were  modeled  as  loss 
processes. 

Important  assumptions  made  for  the 
surfeoe  water  modeling  included: 
Water-body  sufficientiy  large  to  support 
certain  ecological  receptors:  sufficient 
fish  to  support  a  subsistence  fisher, 
uniform  mixing  within  the  water-body 
(this  tends  to  be  more  realistic  for 
smaller  water-bodies  as  compared  to 
large  river  systems);  and  equilibriiun  is 
established  between  constituents  within 
the  water  column,  bed  sediments,  and 
air. 

The  Agency  seeks  comment  on  the 
following  issues  related  to  the  modeling 
of  stuface  water  pathways: 

•  Water-bodyAVatcrshed 
Chnracterization — ^The  water-body 
characterization  parameters  are  another 
example  of  a  set  of  parameters  that  are 
interdependent  and  therefore  were  used 
as  a  group.  Watershed  characterization 
relates  to  the  water-body  (in  the  case  of 
the  assessment,  a  stream) 
characterization.  Streams  are ' 
characterized  (flow,  water-body  area, 
watershed  area,  depth,  and  various 
other  parameters)  by  their  "order."  A 
first -order  stream  has  no  tributary 
channels;  a  second-order  stream  forms 
when  two  first-order  streams  converge, 
and  so  on  through  stream  order  10.  TTie 
Agency  used  a  stream  order  4  as  the 
high-end  estimate  because  EPA  believes 
this  stream  order  would  be  among  the 
smallest  stream  orders  that  would 
support  sufficient  fish  or  a  subsistence 
fisher  and  the  receptors  assessed.  A 
stream  ord«  5  was  used  as  the  central- 
tendency  estimate  based  on  the  nimiber 
of  streams  within  each  stream  order. 
(See  Section  6.8  in  the  Technical 
Support  Docimient  for  the  Hazardous 
Waste  Identification  Rule:  Risk 
Assessment  for  Himian  and  Ecological 
Receptors  for  more  detail.) 

•  Total  Suspended  Solids— Total 
suspended  sohds  (TSS)  can  range  from 

1  to  100  mg/L  with  a  typical  value  being 
10  mg/L  for  streams  and  rivers.  This 


value  is  used  as  the  central  tendency 
value.  No  data  on  frequency  of  values  in 
actual  streams  was  available  to  estimate 
a  90th  percentile  value.  Since  80  mg/L 
is  believed  to  be  die  maximum  tolerable 
value  for  aquatic  life;  this  value  was 
used  as  the  high-end  value. 

•  Bed  Sediment  Coocoitration — ^The 
bed  sediment  concentration  term  is 
analogous  to  the  bulk  density  for  soil  in 
that  it  describes  the  concentration  of 
solids  in  terms  of  a  mass  per  imit 
volume.  A  single  value  of  1  kg/L  was 
used  in  the  assessment  given  that  this  is 
considered  a  reasonable  value  in  most 
situations  and  the  range  is  quite  narrow. 
0.5  to  1.5  kg/L. 

•  Gas-Phase  Transfer  Coefficient — 
The  gas-phase  transfer  coefficient  is 
used  to  estimate  volatile  losses  from  the 
water-body.  Volatile  losses  are 
calculated  using  a  two-layer  resistance 
model  that  incorporates  a  gas-phase 
transfer  coefficient  and  a  Uquid-phase 
transfer  coefficient.  Both  transfer 
coefficimts  are  controlled  by  flow 
induced  txubiilence  in  flowing  systems. 
The  Uquid-phase  transfer  coefficient  is 
calculated  based  on  chemical-specific 
properties.  A  single  value  of  36,500  m/ 
yr.  was  used.  There  is  some  uncertainty 
related  to  setting  this  parameter  to  a 
single  value  that  is  not  chemical 
specific  It  is  reasonable  to  assiune  that 
chemical  properties  a^cting  volatihty 
would  have  sinne  effect  oh  this  value, 
although  it  is  not  known  how  large  such 
an  effect  would  be. 

•  Fraction  Organic  Carbon  in  Bottom 
Sediment — The  fraction  organic  carbon 
in  bottom  sediment  is  derived  from  the 
fraction  organic  carbon  in  watershed 
soils.  For  a  fraction  organic  carbon  of 
about  0.01  in  the  watershed,  the  fraction 
organic  carbon  for  bottom  sediments  is 
typically  0.03  to  0.05.  The  midpoint  of 
this  range,  0.04,  divided  by  the  fraction 
organic  carbon  of  the  watershed  (0.01) 
derives  a  multipUer  of  4  for  caloilating 
fiaction  organic  carbon  in  bottom 
sediments  from  fraction  organic  carbon 
in  watershed  soils.  The  fraction  organic 
carbon  values  used  of  0.024  and  0.008 
correspond  to  the  central  tendency  and 
high-end  values  for  soil  Section  organic 
carbon  of  0.006  and  0.002,  respectively. 
The  fiaction  organic  carbon  in  the 
bottom  sediments  was  varied  with  the 
fiaction  organic  carbon  in  soil. 

(viii)  Food-Chain  Pathways 

The  Agency  seeks  comment  on  the 
following  issues  related  to  the  modeling 
of  food-chain  pathways:  (Please  note  the 
fish  uptake  methodology  is  described 
below  in  Section  D.2.C.2),  Ecological 
Receptors  and  Exposure;  the  littoral 
methodology  is  used  for  humans): 
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•  Use  of  regression  equations  based 
on  Kow  to  derive  biotransfer  factors  for 
plants — ^The  biotransfer  factors  are 
based  upon  empirical  relationships  with 
Kow  defined  by  studies  on  relatively 
few  chemicals. 

•  The  lack  of  accounting  for 
translocation  of  contaminants  within 
plants — ^The  plant  uptake  models  do  not 
account  for  translocation  of 
contaminants  (should  such  a 
translocation  occur)  from  one  part  of  a 
plant  to  another.  The  Agency  is 
considering  two  models  developed  by 
Stephen  Trapp,  plantx  and  plantE,  and 
soUdts  ccHument  aa  their  use. 

•  Use  of  regression  equations  based 
on  Kow  to  derive  biotransfer  factors  for 
beef  and  milk — ^The  biotransfer  factors 
for  beef  and  milk  are  based  upon 
empirical  relationships  with  Kow 
defined  by  studies  on  relatively  few 
chemicals. 

c.  Receptors 

Both  hiunan  and  ecological  receptors 
are  considered  in  the  assessment.  The 
human  receptors  evaluated  were 
selected  to  represent  a  range  of 
behaviors  and  activities  that  influence 
exposure  levels.  The  Agency  believes 
that  these  represent  typical  and  more 
exposed  types  of  behaviors  and 
activities  that  might  exist  around  waste 
management  units  or  media 
contaminated  by  releases  from  waste 
management  units.  Each  receptor  was 
evaluated  for  individual  exposure 
pathways  (i.e.,  expostue  to  multiple 
pathways  was  not  included).  For 
ecological  receptors,  populations  or 
communities  were  selected  for  the 
generic  terrestrial  and  freshwater 
ecosystems  based  on  behavior  patiems 
such  as  dietary  habits  (plant-eater  vs. 
meat-eater)  as  well  as  qualities  such  as 
significance  and  representativeness  with 
respect  to  trophic  structure  in  the 
ecosystem  (bald  eagle).  The  selection  of 
ecological  receptors  was  limited  by  the 
level  of  characterization  available  such 
as  food  intake  and  body  weight.  Again, 
the  Agency  believes  that  these  represent 
the  types  of  organisms  that  might  exist 
aroimd  waste  management  imits  or 
media  contaminated  by  releases  from 
waste  management  units. 

(1)  Hiunan  Receptors  and  Exposure 

Hiunan  receptors  assessed  in  the 
assessment  included  the  following: 

•  Adult  resident  living  in  the  vicinity 
of  a  management  unit — This  individual 
is  representative  of  the  general 
population  in  the  United  States  and  is 
evaluated  independently  through  the 
following  potential  exposure  pathways: 
Inhalation,  ingestion  of  contaminated 
soil,  ingestion  of  contaminated  drinking 


water,  dermal  contact  with 
contaminated  soil,  and  dermal  contact 
during  bathing.  In  addition,  the  analysis 
evaluates  exposures  to  an  adult  resident 
Uving  on-site  of  a  land  appUcation  unit 
begining  10  years  after  closure  of  the 
unit. 

•  Child  resident  living  in  the  vicinity 
of  a  management  unit — Children  are  a 
special  population  considered  in  certain 
pathways  because  of  their  low  body 
weight  compared  to  high  intake  rates  or 
surface  area.  A  child  is  evaluated 
through  the  following  potential 
exposure  pathways:  ingestion  of 
contaminated  soil,  dermal  contact  with 
contaminated  soil,  and  dermal  contact 
during  bathing. 

•  Home  Gardener — ^This  individual 
represents  a  sub-population  that 
supplements  their  fruit  and  vegetable 
consiunption  with  fruits  and  vegetables 
they  grow  on  contaminated  land. 

•  Subsistence  Fisher — This 
individual  represents  a  sub-population 
that  subsists  on  contaminated  fish. 

•  General  Fish  Consumer — This 
individual  represents  a  sub-population 
that  consumes  contaminated  fish  and 
supplements  their  intake  with  other 
non-contaminated  foods. 

•  Subsistence  Farmer — ^This 
individual  represents  a  sub- population 
that  grows  or  raises  most  of  their  own 
food  on  contaminated  land.  This 
individual  is  evaluated  independentiy 
through  the  following  exposure 
pathways:  beef  ingestion,  milk 
ingestion,  and  fruit  and  vegetable 
ingestion. 

•  On-site  Worker — This  individual 
represents  the  working  population  that 
may  be  foimd  at  the  waste  management 
units.  This  individual  is  evaluated 
during  tjbe  active  phase  of  the  imit  for 
the  following  on-site  exposures: 
Inhalatibn  and  dermal  contact  with 
contain  nated  soil. 

Each  )f  the  receptors  has  been 
matche  i  with  the  most  relevant 
exposuj  e  routes.  Table  A-3  in  appendix 
A  shows  the  pathways  were  modeled  for 
each  receptor. 

As  previously  discussed,  the 
assessment  begins  with  a  target  human 
toxicity  benchmark  and  exposure 
assumptions  tailored  to  each  receptor, 
and  back-calculates  to  constituent- 
specific  concentrations  in  each  media. 
In  characterizing  the  exposure,  two 
exposure  parameters  are  set  to  high-end 
values  and  the  rest  of  the  exposure 
parameters  are  set  to  central  tendency  or 
default  values.  The  two  high-end 
exposure  values  were  typically  exposure 
duration  and  a  parameter  affecting 
intake  of,  or  exposure  to,  a  contaminant 
(e.g.,  frai:tion  contaminated, 
consumption  rate,  inhalation  rate). 


The  exposure  equations  used  for  back- 
calculating  media  concentrations  are 
based  on  standard  risk  equations  used 
in  most  Agency  risk  assessments.  For  all 
inhalation  and  ingestion  pathways, 
these  equations  were  adapted  from  Risk 
Assessment  Guidance  for  Superfund 
(RAGS):  Volume  I— Human  HealUi 
Evaluation  Manual  (Part  B, 
Development  of  Risk-based  Preliminary 
Remediation  Goals)  (U.S.  EPA.  1991x; 
hereafter,  RAGS  Part  B)  and  subsequent 
modifications.  For  dermal  pathways, 
which  are  not  covered  in  RAGS  Part  B, 
the  equations  presented  in  Dermal 
Exposure  Assessment:  Principles  and 
Applications,  Interim  Report  (U.S.  EPA 
1992x;  hereafter,  the  Dermal  document) 
were  used;  this  docxunent  reflects  the 
current  techniques  for  assessing  dermal 
exposure.  The  Agency  requests 
comment  on  the  data  sources  and 
assumptions  used  in  the  hiunan 
exposure  portion  of  the  risk  assessment, 
described  in  detail  in  Section  5.0  of  die 
Technical  Support  Document  for  the 
Hazardous  Waste  Identification  Rule: 
Risk  Assessment  for  Human  and 
Ecological  Receptors. 

The  Agency  seeks  comment  on  the 
following  t)rpes  of  human  exposure  that 
were  not  examined: 

•  Ingestion  of  contaminated  water  by 
hiunans  while  bathing  or  swimming — 
The  ingestion  rate  of  water  while 
swimming  or  bathing  is  30  times  smaller 
than  the  normal  consumption  rate  of 
water  used  in  the  drinking  water 
ingestion  pathways;  therefore,  the 
drinking  water  ingestion  pathways 
should  be  protective  of  the  incidental 
water  ingestion  pathways. 

•  Inhuation  of  volatiles  while 
bathing — No  appropriate,  chemical- 
specific  equations  could  be  found  to 
address  this  pathway. 

•  Ingestion  of  airborne  particulates — 
The  ingestion  rate  of  soil  used  in  the 
soil  ingestion  pwthways  is  many  times 
larger  than  the  ingestion  rate  from 
airborne  particulates;  therefore,  the  soil 
ingestion  pathways  should  be  protective 
of  the  ingestion  of  airborne  particulates. 
Also,  given  the  way  the  soil  ingestion 
rates  were  empirically  derived, 
ingestion  of  airbome  particulates 
should,  in  effect,  be  accounted  for  in  the 
estimated  soil  ingestion  rates. 

•  Ingestion  of  contaminated  soil  by 
resident  on  active  site — While  the  waste 
management  uiuts  are  active,  it  is 
assumed  that  access  is  Umited  to 
workers. 

(2)  Ecological  Receptors  and  Exposure 

In  addition  to  the  human  receptors, 
ecological  receptors  were  evaluated  in 
the  assessment.  Lacking  an  Agency 
precedent  for  the  selection  of  ecological 
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raoBpUm  for  a  generic  analysis,  a  simple 
framework  was  developed  for  ecological 
raceptor  identificati<in  based  on  EPA's 
Framework  for  Ecological  Risk 
Assessmoit  (U-S.  EFH,  1992x).  During 
the  problem  formulation  phase,  a  suite 
of  ecological  receptors  was  selected  to 
include  spedes  that  represent  each  of 
the  trophic  levels  or  feeding  habits 
within  an  ecosystem.  At  best,  one  can 
only  infer  that  an  ecosystem  is  protected 
from  chemical  stressors.  In  addition,  the 
toxicological  data  support  the 
evaluation  of  individuals,  populations, 
and  occasionally  communities,  but  are 
inadequate  to  addreas  the  complexities 
of  an  ecosystem  in  most  cases.  Thus,  the 
approach  taken  in  th^  assessment  was  to 
estimate  protective  levels  for  the 
populations  and  confmnnities  (inferred 
from  the  measurement  endpoints  used) 
found  in  generic  ecosystems.  Hie 
species  included  in  the  ecological 
assessment  encompaes  a  wide  range  of 
dietary  preferences,  sizes,  and  tro^c 
levels. 

In  selecting  ecological  receptors  for 
the  assessment,  a  nutnber  of  ecosystem 
types  (e.g.,  lakes,  streams,  estuaries, 
deserts,  forests,  giasdands)  were 
considered  because  ^e  waste  could  be 
disposed  anywhere  i^ce  it  has  exited 
the  Subtitle  C  systen).  Two  generic 
ecosystems  were  designed:  A 
freshwater-based  ecosystem  and  a 
terrestrial-based  ecosystran.  Specific 
details  of  these  ecosystems  are 
described  in  Section  3,  Receptors,  in  the 
Technical  Support  Dbcument  for  the 
Hazardous  Waste  Identification  Rule: 
Risk  Assessment  of  Human  and 
Ecological  Receptors.  The  Agency 
solicits  comment  on  both  the  adequacy 
of  the  design  of  the  ecosystems  used  in 
the  assessment  and  the  use  of  generic 
ecosystems  to  assess  potential  ecological 
hazards. 

Generally,  ecological  receptors  were 
identified  at  different  trophic  levels  as 
well  as  at  different  l^els  of  biological 
organization  and  included  species  of 
relatively  low  ecolo^cal  significance 
but  high  societal  relevance  (e.g., 
American  kestrel).  The  final  selection  of 
receptors  was  based  primarily  on  the 
availabihty  of  data  with  which  to  assess 
the  risks  to  that  receptor.  As  suggested 
in  the  Framework  fof  Ecological  Risk 
Assessment  (1992x),;the  process  of 
selecting  appropriate  assessment 
endpoints  was  iterative,  including 
infOTmation  from  the  other  activities 
included  in  the  assessment  phase — the 
characterization  of  ecological  effects. 
The  ecological  receptors  included  in  the 
assessment  were: 

•  Mammals — Mammals  were 
evaluated  for  both  generic  ecosystems 
and  include  upper  trophic  level 
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predatcws  such  as  the  mink  or  red  fox, 
lower  trophic  level  consumers  such  as 
the  whitetail  deer,  and  insectivores  such 
as  the  meadow  mole;  species  were 
selected  to  represent  a  variety  of  body 
sizes,  habitats,  and  dietary  habits  fat 
which  data  on  body  weight,  food  intake, 
etc.,  are  available.  Mammals  may  be 
exposed  by  eating  contaminated  prey 
items  (e.g.,  fish,  other  vertebrates, 
insects)  or  plants,  through  incidental 
ingestion  of  contaminated  soil  while 
eating  or  preening,  or  through  lactation 
or  placental  transfer. 

•  Birds — Birds  were  also  evaluated 
for  both  generic  ecosystems  and  include 
upper  trophic  level  predators  such  as 
the  red-tailed  hawk  and  lower  trophic 
level  consumers  such  as  the  American 
robin;  species  were  selected  to  represent 
a  variety  of  body  sizes,  habitats,  and 
dietary  preferences  for  which  input 
parameters  (e.g.,  body  weight,  diet, 
ingestion  rates)  are  available.  Birds  are 
exposed  through  the  ingestion  of 
contaminated  prey  items  (e.g.,  fish, 
worms),  through  incidental  ingestion 
that  occurs  while  eating  or  preening,  or 
through  maternal  transfer  to  eggs. 

•  Terrestrial  Plants — ^Vasculu'  plants 
that  might  be  common  in  a  generic 
terrestrial  ecosystem  were  evaluated. 
The  species  of  plants  used  to  represent 
plants  within  the  terrestrial  ecosystem 
were  determined  by  the  availability  of 
data  and  included  primarily  forage 
grasses  and  food  crops.  Plants  are 
exposed  through  soil-to-root  uptake, 
deposition  on  the  sxu^ace  of  leaves  or 
bark,  and  during  air-to-leaf  transport  of 
volatile  or  semi-volatile  constituents. 

•  Soil  Community — Representative 
species  for  the  soil  community  were 
based  on  six  metrics  for  measuring 
ecological  function:  (1)  Location,  (2) 
size,  (3)  abundance,  (4)  taxon  richness, 
(5)  trophic  structiire,  and  (6)  energy 
metabohsm.  Organisms  living  in  or  on 
the  soil  are  exposed  through  direct 
contact  (e.g.,  insects),  through  the 
ingestion  of  contaminated  soil  (e.g., 
earthworms),  and  through  the  ingestion 
of  other  soil  dwellers  (e.g.,  centipedes). 
The  Agency  sohcits  comment  on  the 
representative  species  selected  to 
comprise  the  soil  community. 

•  Fish — Given  the  small  percentage  of 
freshwafer  species  for  which 
toxicological  data  are  available,  all 
species  of  freshwater  fish  were 
considered  as  potential  receptors, 
regardless  of  size  or  dietary  habits.  Fish 
are  subject  to  continuous  exposiue  to 
contaminated  water  via  gill  exchange 
and  may  be  exposed  to  bioacciimulative 
chemicals  through  the  food  chain. 

•  Aquatic  Invertebrates  (Daphnids) — 
Aquatic  invertebrates  are  befieved  to  be 
among  the  most  sensitive  aquatic 


species  (Suter,  1993x),  daphnids  were 
selected  to  represent  free  Uving  aquatic 
invertebrates.  Continuous  exposure  to 
contaminated  water  is  considered  the 
primary  route  of  exposure. 

•  Aquatic  Plants — Vascular  aquatic 
plants  and  algae  typical  of  aquatic 
ecosystems  were  evaluated.  Aquatic 
plants  are  exposed  diulng  sediment-to- 
root  uptake  and  through  water-to-leaf 
transport. 

•  Benthic  Community — 
Representative  species  include 
organisms  that  fall  within  any  of  the 
ei^t  ta^oinomic  genera  used  in  the 
development  of  &e  Ambient  Water 
Quahty  Criteria  for  the  protection  of 
aquatic  life.  Because  these  organisms 
spend  most  (if  not  all)  of  their  Uves  in 
the  sediment,  they  are  exposed  through 
direct  contact  and  ingestion  of 
contaminated  sediments  as  well  as 
through  the  ingestion  of  other  sediment 
dwellers. 

Each  of  these  receptors  has  been 
matched  with  the  exposure  pathways 
and  waste  management  imits  likely  to 
result  in  exposure.  Table  A-4  of 
appendix  A  shows  which  pathways 
were  modeled  for  each  receptor.  The 
Agency  soUdts  comment  on  the  use  of 
a  single  species  to  represent  major 
trophic  elements. 

The  development  of  medium-spedfic 
concentrations  for  the  protection  of 
ecological  receptors  was  based  on 
ingestion  of  contaminated  vegetation, 
water,  soil,  or  prey  or  through  continual 
contact  with  a  contaminated  medium 
(e.g.,  aquatic  invertebrates  with  water  or 
soil  fauna  with  soil). 

Niimerous  studies  have  demonstrated 
the  capadty-  of  hydrophobic  organic 
chemicals  to  bioaccumulate  in  the  food 
chain  that  are  orders  of  magnitude 
above  the  concentration  in  the 
contaminated  medium  (e.g.,  OUver  and 
Niimi,  1988x).  However,  it  is  important 
to  recognize  that  food-chain  pathways 
may  be  significant  even  for  constituents 
that  do  not  bioaccumulate  appredably. 
Dietary  exposiue  to  constituents  that 
concentrate  weakly  in  fish  tissue  (e.g., 
bioconcentration  factor  below  10)  may 
be  more  significant  than  exposure  to 
contaminated  drinking  water  simply 
because  a  particular  animal  may  ingest 
relatively  more  fish  than  water. 

For  constituents  that  bioaccumulate, 
particularly  those  that  biomagnify, 
benchmarks  should  account  for 
exposure  through  the  ingestion  of 
contaminated  prey  as  well  as  contact 
with  or  ingestion  of  contaminated 
media.  The  majority  of  toxicological 
studies  examined  a  single  route  of 
exposme  and  seldom  considered  the 
potential  increase  in  exposure 
concentrations  through  successive 


trophic  levels.  As  a  result,  toxidty 
benchmarks  for  bioacciunulative 
constituents  cannot  be  used  as 
acceptable  medium  exposvue 
concentrations;  exposure  estimates  must 
incorporate  the  bioaccumulation 
potential  in  the  food  chain.  For 
nonbioaccumulating  constituents, 
where  toxicity  benchmarks  that  are 
medium  spedfic  (i.e.,  concentration 
units — mg/kg  or  mg/L))  can  be  used  as 
acceptable  medium  concentrations  for 
ecological  receptors  (e.g..  Ambient 
Water  Qusdity  Criteria). 

In  the  aquatic  ecosystem,  for 
bioaccumulative  chemicals  (log  Kow>4), 
bioaccumulation  factors  (BAFs)  were 
estimated  using  models  developed  by 
Thomann  (1989x)  for  the  limnetic  (or 
pelagic)  food  chain  and  Thomann  et  al. 
(1992x)  for  the  Uttoral  food  chain  (i.e.. 
sediment-based).  However,  for 
constituents  with  log  Kow  above  6.5, 
only  measured  values  were  used.  The 
Agency  is  considering  using  the  Gobas 
model  since  it  can  be  used  for 
constituents  with  log  Kow  above  6.5. 
Further,  switching  to  the  Gobas  model 
would  be  consistent  with  the  Great 
Lakes  Initiative  which  recently  switched 
to  that  model.  The  results  produced  by 
either  the  Thomann  models  or  the 
Gobas  model  are  very  similar.  The  tissue 
concentration  (TC)  was  estimated  for 
prey  based  on  the  intake,  body  weight, 
and  dietary  preference  (i.e..  trophic 
level  of  fish  consumed)  of  the 
representative  predator  spedes. 
Protective  siuface  water  concentration 
was  calculated  by  dividing  the  tissue 
concentration  (TC)  by  the 
bioaccumulation  factor  for  the 
appropriate  trophic  level.  For 
nonbioaccumulative  chemicals,  the 
protective  surface  water  concentration 
for  fish  and  aquatic  organisms  was  the 
Final  Chronic  Value  (FCV)  or  Secondary 
Chronic  Value  (SCV)  as  described  in 
Section  4  of  the  Technical  Support 
Document  for  the  Hazardous  Waste 
Identification  Rule:  Risk  Assessment«for 
Human  and  Ecological  Receptors.  For 
upper  trophic  level  aquatic  wildlife 
such  as  inink  and  osprey.  protective 
surfece  water  concentrations  were 
calculated  based  on  the  consumption  of 
contaminated  fish  and  water.  The 
benthic  commimity  was  included  in  the 
Uttoral  ecosystem.  Protective  sediment 
concentrations  were  estimated  using  the 
equihbrium  partitioning  (Eqp)  methods 
developed  by  Di  Toro  et  al.  (1991x).  As 
explained  in  Section  4  of  the  Technical 
Support  Dociiment  for  the  Hazardous 
Waste  Identification  Rule:  Risk 
Assessment  for  Human  and  Ecological 
'Receptors,  the  sediment  benchmark  was 
calculated  by  multiplying  the  FCV  (or 


SCV)  by  the  octanol/carbon  partition 
coefficient  (Koc)  and  adjusting  for  the 
fraction  organic  carbon  ({«)  in  the 
sediment.  EPA  requests  comment  on  the 
selection  of  the  bioaccumulation  model, 
the  potential  svntch  to  the  Gobas  model, 
BAFs  used,  dietary  assumptions,  and 
how  tissue  concentrations  were 
calculated. 

For  receptore  in  the  generic  terrestrial 
ecosystem,  methods  used  represented  a 
range  of  dietary  habits  across  trophic 
levels  for  wildlife,  including  plants  and 
organisms  that  Uve  in  the  soil  (i.e.,  soil 
fauna).  (See  the  discussion  on  the 
development  of  soil  and  plant 
benchmarks  elsewhere  in  today's  rule.) 
For  higher  trophic  level  wildlife,  dietary 
preferences,  daily  intake,  and 
bioconcentration  fectors  for  prey  items 
were  identified  or  estimated  to  calculate 
protective  soil  concentrations.  The  key 
equation  used  to  back-calculate  soil 
concentrations  as  a  function  of  dietary 
exposure  (including  soil  ingestion),  and 
the  exposure  inputs  (e.g.,  body  weights, 
daily  intake)  for  ecological  receptors  are 
discussed  in  Section  5.3  of  the  Risk 
Assessment.  The  Agency  requests 
comment  on  the  equations  and  inputs 
used  in  the  generic  terrestrial  ecosystem 
modeling. 

The  following  types  of  exposure  were 
not  assessed  in  the  assessment: 

•  Inhalation  by  ecological  receptors — 
No  suitable  methodology  was  available. 

•  Dermal  contad  with  soil — No 
suitable  inethodology  or  sufficient  , 
toxicity  data  were  available. 

•  Dermal  contad  with  water — ^No 
suitable  methodology  or  sufficient 
toxidty  data  were  available. 

3.  Groundwater  Fate  and  Transport 
Modeling! 

In  the  risk  analysis  previously 
described  lin  the  section,  the  pathways 
involving  groundwater  are  only 
modeled  ( lack-calculated)  to  the 
wellhead,  i.e.,  to  the  point  of  exposure 
at  a  water  Well.  For  groundwater 
modeling  from  the  waste  management 
unit  (i.e.,  surface  impoundment)  to  the 
water  well!  the  Agency  used  a  separate 
fate  and  tninsport  analysis.  This  section 
describes  the  groundwater  model  and 
the  modeling  procedures  for  the  various 
waste  management  scenarios  for  the 
groundwater  path.  The  details  of  the 
model  and  the  modeling  procediues  are 
presented  in  the  background  documents 
(USEPA,  1995  a-f). 

The  Agency  has  developed 
specialized  subsurfece  fate  and 
transport  modeling  for  foiu-  waste 
management  options:  (1)  Landfills;  (2) 
surface  impoimdments;  (3)  waste  piles; 
and  (4)  land  application  imits.  All  four 
waste  management  scenarios  assume 


that  the  waste  if  exempted  could  be 
managed  in  the  respective  RCRA 
Subtitle  D  luiits.  In  deriving  the 
exemption  levels,  the  Agency  needs  to 
evaluate  the  fate  and  transport  of 
constituents  from  the  waste  unit  to  the 
nearby  drinking  water  wells.  The 
potential  migration  of  constituents  from 
a  waste  unit  to  the  leachate  at  the 
bottom  of  the  waste  unit  can  be 
simulated  by  the  laboratory  test,  the 
Toxidty  Leaching  Procedure  (TCLP),  or 
the  Synthetic  Predpitation  Leaching 
Procedure  (SPLP).  Method  1312. 
Although  one  procedure  may  be  more 
appUcable  for  some  wastes  than  the 
other  procedure,  as  described  on  page 
21483  of  the  Federal  Register  Notice  of 
May  20. 1992  (57  FR  21450),  the  Agency 
is  soliciting  comments  on  the 
appUcabihty  and  use  of  one  test  over  the 
other  for  this  proposal. 

The  fate  ana  transport  of  constituents 
in  leachate  from  the  bottom  of  the  waste 
unit  through  the  unsaturated  zone  and 
to  a  drinking  water  well  in  the  saturated 
zone  is  estimated  using  a  fate  and 
transport  model.  The  Agency  proposes 
to  use  EPACMTP  (EPA  s  Composite 
Model  for  leachate  migration  with 
Transformation  Products)  for  this 
purpose.  The  EPACMTP  considers  not 
only  the  subsurface  fate  and  transport  of 
chemical  constituents,  but  also  the 
formation  and  the  fete  and  transport  of 
transformation  (daughter)  products.  The 
Agency  also  solidts  comments  on  the 
technical  correctness  and  applicability 
of  the  model  and  the  data  for  this 
proposal. 

Tne  Agency  proposed  the  use  of  a 
subsurface  fate  and  transport  model 
(EPASMOD)  on  June  13,1986  (51  FR 
21648)  in  the  Toxidty  Characteristic 
(TC)  Rule.  However,  after  receiving 
numerous  comments,  the  Agency 
revised  the  model  and  the  data  used  in 
the  model  (53  FR  28692)  and  the 
enhanced  model  (EPACML)  was  used  in 
the  TC  Final  Rule  (55  FR  11798).  The 
EPACMTP  replaces  the  EPACML  for  use 
in  this  proposal.  The  EPACMTP  was 
recently  pubUshed  in  a  refereed  journal 
(Kool,  Sudicky  and  Saleem,  Journal  of 
Contaminant  Hydrology  17(1994)  69- 
90)  and  has  been  reviewed  by  the  EPA's 
Science  Advisory  Board  (SAB).  The 
SAB  commended  the  Agency  for  making 
for  its  significant  improvements  to  the 
model,  "rhey  also  stated  that  it 
represents  the  state  of  the  art  for  such 
analyses.  However,  they  also 
recommended  additional  testing  of  the 
model. 

The  modeling  approach  used  for  this 
proposed  rulemaking  includes  three 
major  categories  of  enhancements  over 
the  EPACML  and  the  approach  for  the 
TC  rule.  The  enhancements  fall  into  the 
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foUowing  categories:  (t)  Incorporation 
of  additional  fate  and  transport 
processes  (e.g.,  degradation  of  chemical 
constituents);  (2)  Use  of  enhanced  flow 
and  transport  solutioaialgorithms  and 
techniques  (e.g..  three-dimensional 
transport);  and  (3)  Revision  of  the  Monte 
Carlo  methodology  (e.|.,  site-based 
implemmtation  of  avtnlable  input  data). 
A  discussicm  of  the  ke^  enhancements 
which  have  been  implemented  in  the 
EPACMTP  is  presented  hero  and  the 
details  are  provided  in  the  background 
documents  (USEPA,  I995a-g).  Tlie 
Agency  is  soUdting  comments  on  the 
modeling  mhancemeuts  and  the 
modeling  methodology  as  well  as  on  the 
values  derived  for  indjvidiial  chemical 
constituents: 

(1)  Fate  and  TransportI  Processes 

Effects  of  groundvmter  mounding 
underneath  waste  unit.— The  EPACML 
was  limited  to  condititms  of  imiform 
groundwater  flow.  It  cDuld  not  handle 
accurately  the  conditiens  of  significant 
groundwater  moundiiK  and  non- 
unifonn  groundwater  flow  due  to  a  high 
rate  of  infiltration  froiti  the  waste  units. 
These  conditions  increase  the  transverse 
horizontal  as  well  as  the  vertical 
spreading  of  a  contaminant  plimie.  The 
Q^ACMTP  accounts  for  these  efEscts 
directly  by  simulating|groundwater  flow 
in  the  vertical  as  well  as  horizontal 
directions  (USEPA.  1995  a). 

Tiaiisfonnation  products. — ^The 
EPAOwTTP  model  has  capability  to 
simulate  the  fbrmatioil  and  &te  of 
multiple  transformation  products  (up  to 
seven)  in  the  unsaturated  as  well  as  in 
the  saturated  zones.  For  constituents 
which  have  toxic  transformation 
products,  the  EPACMTP  can  provide  an 
assessment  of  the  groiindwater  impact 
of  the  truisfbrmation  broducts.  al<mg 
with  that  of  the  parent  constituent.  Tliis 
methodology  has  beeq  implemented  for 
hydrolyzing  organic  constituents 
included  in  this  proposal. 

Fate  and  transport  ^f  metals. — ^The 
EPACMTP  can  simulate  fate  and 
transport  of  metals,  taking  into  account 
geochemical  influences  on  the  mobility 
of  metals.  The  EPA's  MINTEQA2 
(USEPA.  1995  f)  metals  speciation 
model  is  used  to  gene^e  effective 
sorption  isotherms  foi  individual 
metals,  corresponding  to  a  range  of 
geochemical  conditions.  The  transport 
modules  in  EPACMTP  have  been 
enhanced  to  incorporate  the  nonlinear 
MINTEQ  sorption  isotherms.  This 
enhancement  provides  the  model  with 
capability  to  simulate^  in  the 
unsaturated  and  in  th^  satiirated  zones, 
the  impact  of  Ph,  leacfaate  organic 
matter,  natural  organic  matter,  iron 
hydroxide  and  the  presence  of  other 


ions  in  the  groimdwater  on  the  mobility 
of  metals. 

(2)  Enhanced  Solution  Algorithms  and 
Techniques 

Linkage  between  unsaturated  zone 
and  saturated  zone  modules. — ^The 
saturated  zone  module  implemented  in 
the  EPACML  was  based  on  a  Gaussian 
distribution  of  concentration  of  a 
chemical  constituent  in  the  saturated 
zone.  The  module  also  used  an 
approximation  to  account  for  the  initial 
mixing  of  the  contaminant  entering  at 
the  water  table  underneath  the  waste 
unit.  The  approximate  nature  of  this 
mixing  factor  could  sometimes  lead  to 
unrealistic  values  of  contaminant 
concentration  in  the  groundwater  close 
to  the  waste  unit,  especially  in  cases  of 
a  high  infiltration  rate  bova  the  waste 
unit.  The  enhanced  model  incorporates 
a  direct  link^e  between  the  unsaturated 
zone  and  saturated  zone  modules  which 
overcomes  these  limitations  of  the 
EPACML. 

Numerical  transport  solution 
modules. — ^To  enable  a  greater  flexibility 
and  range  of  conditions  that  can  be 
modeled,  the  analytical  satiirated  zone 
transport  module  has  been  replaced 
with  a  numerical  module,  based  on  the 
highly  efficient  state-of-the-art  Laplace 
Transform  Galerkin  (LTG)  technique. 
The  enhanced  module  can  simulate  the 
anisotropic,  non-imiform  groundwater 
flow,  and  transient,  finite  source, 
conditions.  The  latter  requires  the 
model  to  calciUate  a  maximum  receptor 
well  concentration  over  a  finite  time 
horizon,  rather  than  just  the  steady  state 
concentration  which  was  calculated  by 
the  EPACML.  The  saturated  zone 
modules  have  been  implemented  to 
provide  either  a  fully  three-dimensional 
solution,  or  a  highly  efficient  quasi-3D 
solution.  The  latter  has  been 
implemented  for  Monte  Carlo 
applications  and  provides  nearly  the 
same  aocxiracy  as  the  fully  three- 
dimensional  option,  but  is  more 
computationally  efficient.  Both  the 
unsatiuBted  zone  and  the  saturated  zone 
transport  modules  can  accommodate  the 
formation  and  the  transport  of  parent  as 
well  as  of  the  transformation  products. 

Solution  for  noidinear  metals 
transpmt. — ^A  highly  efficient  semi- 
analytical  imsaturated  zone  transport 
modide  has  been  incorporated  to  handle 
the  transport  of  metals  in  the 
unsaturated  zone  and  can  use 
MINTEQA2  derived  linear  or  nonlinear 
sorption  isotherms.  Conventional 
numerical  solution  techniques  are 
inadequate  to  handle  extremely 
nonlinear  isotherms.  An  enhanced 
method-of-characteristic  based  solution 
has  been  implemented  which 


overcomes  these  problems  and  thereby 
enables  the  simulation  of  metals 
transport  in  the  Monte  Carlo  framework. 
Non-linearity  in  the  metals  sorption 
isotherms  is  primarily  of  concern  at 
higher  concentration  values;  for  low 
concentrations,  the  isotherms  are  linear 
or  close  to  linear.  Because  of  the 
attenuation  in  the  imsaturated  zone,  and 
the  subsequent  dilution  in  the  saturated 
zone,  concentrations  in  the  saturated 
zone  are  usually  low  enough  so  that 
properly  linearized  isotherms  are  used 
by  the  model  in  the  saturated  zone 
without  sipiifioant  errors. 

Elimination  of  biases  in  determination 
of  receptor  well  location. — ^The  internal 
routines  in  the  model  which  determine 
placement  of  the  receptor  well  relative 
to  the  areal  extent  of  the  contaminant 
plxmie  have  been  revised  and  enhanced 
to  eliminate  bias  which  was  present  in 
the  implementation  in  the  EPACML. 
The  calculation  of  the  areal  extent  of  the 
plume  has  been  revised  to  take  into 
consideration  the  dimensions  of  the 
waste  unit.  The  logic  for  placing  a 
receptor  well  inside  the  pliune  limits 
has  been  improved  to  eliminate  a  bias 
towards  larger  waste  unit  areas  and  to 
ensuire  that  the  placement  of  the  well 
inside  these  limits,  for  a  given  radial 
distance  fiom  the  unit,  is  truly 
randomly  uniform.  However,  for  this 
proposal,  the  closest  drinking  water  well 
is  located  anywhere  on  the 
downgradient  side  of  the  waste  unit  and 
the  Agency  is  soliciting  any  comments 
on  this  procedure. 

(3)  Revisions  of  Monte  Carlo 
methodology  for  nationwide  assessment 

Data  sources. — ^The  data  sources  fit>m 
which  parameter  distributions  for 
nationwide  Monte  Carlo  assessments  are 
obtained  have  been  evaluated,  and 
where  appropriate,  have  been  revised  to 
make  use  of  the  latest  data  available  for  . 
modeling.  Leachate  rates  for  Subtitle  D 
waste  units  have  been  revised  using  the 
latest  vereion  of  the  HELP  model  with 
the  revised  data  inputs.  Source  specific 
input  parametera  (e.g.,  waste  unit  area 
and  voliune)  have  been  developed  for 
various  different  types  of  industrial 
waste  luiits  besides  landfills.  Input 
values  for  the  groimdwater  related 
parameters  have  been  revised  to  utilize 
information  from  a  nationwide  industry 
siuvey  of  actual  contaminated  sites. 

Finite-source  methodology. — ^The 
original  version  of  the  model  was 
implemented  for  Monte  Carlo 
assessments  assuming  continuous 
source  (infinite  source)  conditions  only. 
This  methodology  did  not  take  into 
account  the  finite  volume  and/or 
operational  life  of  waste  units.  The 
EPACMTP  model  has  been 


implemented  for  Monte  Carlo 
assessments  of  either  continuous  source 
or  finite  source  scenarios.  In  the  latter 
scenario,  predicted  groundwater  impact 
is  not  only  based  on  the  concentrations 
of  contaminants  in  the  leachate,  but  also 
on  the  amount  of  constituent  in  the 
waste  imit  and/or  the  operational  life  of 
the  unit.  The  Monte  Carlo  methodology 
was  enhanced  to  allow  determination  of 
regulatory  threshold  levels  for  these  two 
waste  characteristics  USEPA.  1995. 

Site-based  regional  analysis. — ^The 
Monte  Carlo  methodology  has  been 
fundamentally  revised  and  enhanced  to 
account  for  the  interdepehdency  among 
the  various  model  input  parameters 
based  on  regional  distributions.  The 
original  methodology  simply  assumed 
that  a  waste  site  could  be  located 
anywhere  in  the  US.  and  that  the 
probability  distributions  of  individual 
model  parametera  (e.g.,  infiltration  rate, 
depth  to  groimdwater,  etc.)  at  any  waste 
site  were  mutually  independent  and 
given  by  their  nationwide  fi«quency 
distributions.  The  model  therefore  only 
had  limited  capability  to  account  for 
correlations  and  dependencies  among 
the  model  parametera.  To  address  this 
limitation,  a  site-based  methodology  has 
been  implemented,  based  on  the  OSW's 
surveys  of  existing  waste  facilities  in  the 
US,  and  their  geographical  locations. 
The  information  of  geographical 
location  is  used  in  this  enhanced 
approach  to  select  the  other  model 
parametera,  such  as  infiltration  rate  and 
hydrogeological  characteristics.  A 
number  of  different  soiuces  were 
reviewed  for  the  development  of  the 
site-based  approach.  Four  of  these  sets 
were  selected  to  derive  the  regional 
characteristics  of  the  more  important 
parametera  for  each  sampled  site:  The 
OSW's  survey  of  industrial  waste 
management  units  (EPA,  1986);  the 
infiltration  and  recharge  analysis 
performed  for  U.S.  climatic  regions;  the 
U.S.  Geological  Survey  inventory  of 
groundwater  resources;  and  the  API's 
(American  Petroleum  Institute)  survey 
of  hydrogeologic  parametera  for  the 
different  groimdwater  environments  in 
the  U.S. 

(4)  Implementation  of  EPACMTP  . 

The  specific  modeling  options 
selected  for  the  modeling  analyses  are 
summarized  in  Table  3  below.  All 
modeling  analyses  were  conducted  in 
the  finite  source,  Monte  Carlo  mode,  for 
four  industrial  Subtitle  D  waste 
management  scenarios.  The 
groimdwater  fate  and  transport  model 
was  used  to  predict  the  maximum 
concentration  at  a  receptor  well  placed 
down  gradient  from  the  waste  unit.  A 
10,000  yeara  time  limit  was  imposed  on 


the  exposure  time  period,  i.e..  the 
calculated  concentration  is  the  highest 
exposure  concentration  occurring 
within  10,000  yeara  following  the  initial 
release  from  the  waste  unit,  llie  Monte 
Carlo  fate  and  transport  simulation 
provides  a  probability  distribution  of 
receptor  well  exposure  concentrations 
as  a  function  of  waste  and  leachate 
concentrations.  For  this  proposal,  the 
groundwater  modeling  results  were 
used  to  derive  leachate  concentration 
thresholds.  For  carcinogenic 
constituents,  the  exposure  concentration 
calculated  by  the  model  corresponds  to 
the  maximum  30-year  average  receptor 
well  concentration.  For  non- 
carcinogenic  constituents,  the  peak 
receptor  well  concentration  is  used.  The 
regulatory  threshold  leachate 
concentration  limits  were  determined 
using  a  back-calculation  procedure,  to 
correspond  to  an  approximate  90th 
percentile  protection  level.  This  means 
that  the  closest  downgradient  drinking- 
water  wells  at  90%  of  the  industrial 
Subtitle  D  waste  management  units 
would  have  water  concentrations  below 
the  HBN/MCL.  The  wells  further  away 
at  90%  of  the  sites  would  be  protected 
at  higher  protection  levels.  The  wells  at 
the  other  10%  of  the  sites  would  be 
protected  at  lower  protection  levels. 

The  Agency  uses  a  95th  percentile 
protection  level  in  the  RCRA  E)elisting 
program  and  the  85th  percentile  for  the 
toxicity  characteristic  program.  These 
two  programs  have  slightly  different 
goals  from  the  exemption  proposed 
today.  The  recently  developed 
Superfund  soil-screening  levels  use  a 
90th  percentile  protection  level  to 
identify  sites  at  which  no  additional 
investigation  for  possible  remediation  is 
required.  The  exit  proposed  today  is 
similar  to  the  soil-screening  levels 
program.  Today's  proposed  exit  is 
intended  to  identify  wastes  no  longer 
needing  Subtitle  C  management. 
Finally,  the  90th  percentile  was  chosen 
because  it  is  nearly  consistent  with  the 
protectiveness  level  in  the  other 
pathways  of  the  multipath  risk 
assessment  performed  for  today's 
proposal  as  far  as  could  be  identified. 

Table  3  provides  a  siunmary  of  the 
methodology  and/or  data  sources  used 
to  obtain  values  for  the  source-specific 
parametera,  chemical-specific 
parametera,  unsaturated  zone 
parametera,  saturated  zone  parametera, 
and  receptor  well  location  parametera. 
Because  the  groundwater  pathway 
analysis  was  performed  in  Monte  Carlo 
mode,  all  parametera  are  in  principle 
described  by  their  probability 
distributions.  Details  on  the  actual 
distributions  used  are  provided  in  the 
background  documents  (USEPA,  1995a- 


g).  Probability  distributions  used  for  the 
unsaturated  zone  parametOTS,  the 
saturated  zoae  parameters,  and  receptor 
well  location  parametera  were  the  same 
for  all  waste  management  scenarios  and 
individual  constituents  that  were 
analyzed  for  today's  exit. 

(5)  Waste  Management  Scenarios 

The  waste  management  unit 
represents  the  source  term  in  the  fate 
and  transport  model  for  the  waste 
management  scenarios  evaluated  for 
groundwater  contamination.  In  the 
modeling  framework,  the  source  is 
defined  in  terms  of  four  key  parametera: 
(i)  Waste  unit  area,  (ii)  Leachate  flux 
(infiltration)  rate,  (iii)  Leachate 
concentration,  and  (iv)  Duration  of 
leachate  pulse.  The  first  of  these 
parametera,  waste  unit  area,  was 
determined  from  the  nationwide  OSW 
survey  of  industrial  Subtitle  D  waste 
management  facilities  (USEPA,  1995  a- 
b).  After  screening  out  records  with 
unreliable  waste  site  area  and/or 
volume,  the  OSW  Industrial  Subtitie  D 
survey  provides  data  on  location,  area 
and  volume  of  790  landfills,  1655 
surface  impoundments,  774  waste  piles, 
and  311  land  application  sites 
nationwide.  The  weighted  distributions 
of  waste  unit  characteristics  used  as 
input  to  the  model  are  based  on  the 
results  of  the  survey. 

The  leachate  flux,  or  infiltration  rate, 
and  duration  of  the  leachate  pulse  are 
determined  from  the  design  and 
operational  characteristics  of  the  waste 
management  scenario  being  modeled. 
Consideration  of  a  leachate  pulse  of 
finite  duration  is  a  fundamental  aspect 
of  the  present  analysis  and  distinguishes 
it  from  the  continuous  source  (infinite 
source)  assumption  used  for  the  1990 
Toxicity  Characteristic  (TC)  Rule  (55  FR 
11798).  It  should  be  emphasized  though 
that  the  results  of  the  finite  source 
analysis  are  not  necessarily  different 
fitim  those  of  the  continuous  source 
analysis.  If  the  source  leaching  duration 
is  long  enough  to  drive  the  maximum 
receptor  well  concentration  to  its  steady 
state  value,  the  finite  source  and 
continuous  source  analyses  are  in  fact 
the  same.  In  practice,  the  distinction 
between  continuous  source  and  finite 
source  analysis  is  the  most  important  for 
chemicals  which  are  subjects  to 
sorption,  speciation,  and/or 
degradation,  including  hydrolyzing 
organics  and  metals. 

The  leachate  concentration  of  specific 
constituents  in  the  waste  forms  the  basis 
for  regulating  the  wastes.  The  leachate 
concentration  is  not  specified  a-priori. 
but  rather  it  is  back-calculated  at  the 
end  of  the  Monte  Carlo  analysis  to 
satisfy  the  regulatory  criterion  that  the 
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maximum  ground«v^ter  expomire 
amcentration  should  be  at.  or  below, 
the  oonstituent-apa^c  health-based 
drinldiig  water  standard,  in  at  least  90 
%  of  the  cases. 

The  following  seddons  present 
background  on  the  determination  of  the 
source  parameters  fbr  each  waste 
management  scenario. 

Lani^Us.— The  key  characteristic  of 
the  landfill  scenario  is  that  the  duration 
of  the  leachate  pulse  is  independent  of 
the  operational  lifo  of  the  waste 
management  imit,  i«.,  the  period  of 
time  required  to  fill  the  landfill.  The 
landfill  is  takm  to  be  filled  to  capacity 
and  covered  when  leaching  begins.  The 
time  period  diiring  which  the  landfill  is 
filled-up,  usually  of  the  order  of  20 
years,  is  considered!  to  be  small  relative 
to  the  time  required  to  leach  all  of  the 
constituent  mass  oUt  of  the  landfill.  The 
model  simulation  results  indicate  that 
this  assumption  is  not  unreasonable;  the 
model  calculated  leaching  duration  (see 
below)  is  typically  en  the  order  of 
several  himdred  years. 

The  leechate  flux«  or  infiltration  rate, 
is  determined  using  the  HELP  model. 
The  net  infiltration  rate  is  calculated 
using  a  water  balance  approach,  whidi 
considers  predpitalton,  evapo- 
transpiration,  and  surface  run-off.  The 
HELP  model  was  uapd  to  calculate 
landfill  infiltration  rates  for  a 
representative  subtitle  D  landfill  with  2- 
foot  earthen  cover,  end  no  liner  or 
leachate  collection  System,  using 
climatic  data  from  97  climatic  stations 
located  throughout  the  US.  These 
correspond  to  the  reasonable  worst  case 
assiunptions  as  explained  in  the  Risk 
Assessment  Back^und  Document 
(USEPA.  1995b).  The  model  calculates 
the  daily  water  balance  for  the  total 
period  for  which  climatic  data  are 
available.  For  each  waste  site  in  the 
OSW  siirvey.  an  in^ltration  rate  was 
calculated  using  the  data  from  the 
closest  climate  station  (USEPA,  1995b). 

In  the  landfiU  scenario,  the  duration 
of  the  leaching  period  is  not  prescribed. 
Instead  it  is  calculated  as  pari  of  the 
Monte  Carlo  simul^ion  from  the  total 
mass  of  constituent  !in  the  landfill,  and 
the  rate  of  leaching.)  This  relationship  is 
derived  from  a  straight-forward  mass 
balance  principles.  The  methodology  is 
documented  in  the  Background 
Document  for  the  Finite  Source 
Procedure  (USEPA.  1995-c);  only  die 
most  saUent  aspects  are  presented  here. 

The  dtuation  of  tl^e  leachate  pulse,  Tp, 
is  determined  by  the  total  mass  of 
constituent  that  is  initially  present  in 
the  landfill,  and  the  rate  at  which  the 
constituent  is  removed  by  leaching: 

Aw .  d  .  Fh .  Phw  •  Cv  =Aw .  I .  Cc .  Tp 
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or 

Tp»{d .  Fh  .  Phw}  over  {1}  Cw  over  Cl 
where 
AwsArea  of  the  waste  imit  (m'), 
dsDepth  of  waste  unit  (m), 
Fii=Fraction  of  waste  unit  volume 

occupied  by  this  waste, 
Phw^Draisity  of  the  waste  (g/cm^), 
I=Leachate  flux  (Infiltration)  rate  (m/ 

y). 

Cw^Ccmstituent  waste  concentration 
(mg/kg),  and 

CLsConstituent  leachate 
concentration  (mg/L). 

The  detfflmination  of  Tp  according  to 
(2)  tacitly  assiunes  that  the  constituent 
does  not  degrade  inside  the  waste  imit, 
does  not  consider  removal  by 
mechanisms  other  than  leaching  (e.g., 
volatilization),  and  assvunes  that  all  of 
the  constituent  mass  will  eventually 
leach  out.  The  formulation  given  above 
also  asstunes  that  the  leachate 
concoitration,  Cl,  remains  constant 
until  all  of  the  constituent  mass  has 
leached  out.  The  methodology  was 
adapted  to  handle  a  time-varying 
leadiate  concentration,  e.g.,  a  gradually 
diminishing  leachate  concentration  to 
represent  the  depletion  of  the 
contaminant  mass  in  the  landfill  over 
time.  If  it  is  assumed  that  the  leaching 
of  the  constituent  from  the  waste  into 
the  water  phase  is  controlled  by  a  linear 
equilibrium  partitioning  process,  the 
reduction  of  the  leachate  concentration 
with  time  can  be  modeled  as  a  first- 
order  decay  process  (EPA,  1995c): 

CL(t)=CL°e{-Xt} 
where 

CL°=Initial  leaching  concentration 
(mg/L) 

X=Apparent  decay  constant  (y-') 

t=Time  (y) 
The  rate  at  which  the  leachate 
concentration  is  reduced  is  determined 
by  the  coefficient  X,  which  is  given  by: 
X={I}  over  ({d  FhwPh«}{Cw  over  0.°}] 
Using  (3),  the  leachate  concentration 
will  gradually  and  asymptotically  be 
reduced  to  zero.  The  total  amount  of 
constituent  that  is  released  into  the 
subsurface  will  be  the  same  whether  a 
constant  leachate  concentration  of  finite 
duration,  or  a  gradually  diminishing 
leachate  concentration  is  assumed.  In 
the  latter  case,  the  duration  of  the 
release  period  is  longer,  but  the  average 
leachate  concentration  lower,  as 
compared  to  the  former  case. 

It  can  be  seen  from  either  (2)  or  (4) 
that  the  duration  of  the  leachate  pulse, 
or  the  rate  of  depletion,  respectively, 
can  be  expressed  as  a  function  of  the 
initial  leachate  concentration,  Cl.  For 
the  modeling  analyses,  equation  (3)  was 
used  for  organic  constituents.  The 
underlying  assumption  that  the 


concentration  is  controlled  by  linear 
eqiulibrium  partitioning  is  reasonable 
for  organic  constituents.  For  metals,  the 
pulse  release  option  (equation  2)  with 
constant  leaching  concentration  was 
used. 

The  calcidation  <A  Tp  (or  X.)  reqvdres 
a  number  of  ancillary  source  and  waste 
parametera.  These  are  the  depth  of  the 
waste  unit  (d),  the  fraction  of  the  waste 
unit  occupied  by  the  waste  (Fh),  and  the 
waste  density  (Phw).  The  waste  uiut 
depth  is  obtained  directiy  fiom  the  OSW 
waste  site  survey.  The  survey  provides 
data  on  both  landfill  areas  and  volumes, 
which  allows  the  depth  to  be  calciUated 
for  any  landfill  selected  during  the 
Monte  Carlo  simulation.  The  fraction  of 
waste  in  the  landfill  is  assigned  a 
uniform  distribution  with  lower  and 
upper  limits  of  0.036  and  1.0, 
respectively,  based  on  analysis  of  waste 
composition  in  SubtiUe  D  landfills 
(EPA,  1995).  The  lower  boimd  assures 
that  the  waste  unit  will  always  contains 
a  minimum  amoxmt  of  the  waste  of 
concern.  The  waste  density  is  assigned 
a  value  based  on  reported  densities  of 
hazardous  waste,  and  varies  between  0.7 
and  2.1  g/cms  (EPA,  1995c). 

Surface  Impoundment. — ^The  surface 
impoundment  waste  management 
scenario  is  that  of  a  non-hazardous 
waste  industrial  impoundment.  The 
area  of  the  impoundment  is  obtained 
from  the  OSW  Subtitle  D  IndusUial 
Survey  (USEPA  1995  b).  No  direct  data 
is  available  on  the  rate  of  infiltration 
from  surface  impoundments.  The  rate  of 
infiltration  from  the  impoimdment  is 
calculated  inside  the  EPACMTP  fate  and 
transport  model.  Hie  rate  of  infiltration 
is  calculated,  using  Darcy's  Law,  as  a 
function  of  surface  impoundment  depth, 
and  hydrauhc  conductivity  and 
thickness  of  a  low-permeability 
sediment  layer  at  the  base  of  the 
impoundment. 

hnpoimdment  depth  is  obtained  from 
the  OSW  survey,  for  each  impoundment 
site  in  the  survey,  in  the  same  way  as 
the  landfill  depth  is  obtained  (see 
above).  The  sediment  layer  at  the  base 
of  the  impoimdment  is  taken  to  be  2  feet 
thick,  and  have  an  effective  equivalent 
saturated  conductivity  of  10 ''  cm/s  . 
These  values  were  selected  ia 
recognition  of  the  fact  that  most  non- 
hazudous  waste  surface  impoundments 
do  have  some  kind  of  liners  in  place 
(USEPA,  1995b).  During  the  Monte 
Carlo  fate  and  transport  simulation,  the 
infiltration  rate  is  calculated  using  the 
impoundment  depth  value  for  the 
specific  unit  selected  for  each  Monte 
Carlo  realization. 

The  leachate  concentration  again  is 
not  determined  a  priori,  but  is 
determined  after  the  analysis,  based  on 


the  desired  regulatory  protection  level 
(90th  percentile).  The  surface 
impoundment  is  taken  to  have  a  20-year 
operational  life.  After  this  period,  the 
impoundment  may  be  filled  in,  or 
simply  abandoned.  I|i  the  latier  case,  the 
waste  in  the  impoundment  will  drain 
and/or  evaporate  relatively  quickly.  In 
the  modeling  analysis,  the  duration  of 
the  leaching  period  is  therefore  set  equal 
to  20-years. 

Waste  Pile. — ^The  waste  pile 
management  scenario  is  conceptually 
similar  to  that  of  the  landfill,  but  differs 
in  a  number  of  key  aspects.  In  contrast 
to  landfills  which  represent  a  long-term 
waste  management  scenario,  waste  piles 
represent  a  more  temporary 
management  scenario.  During  the 
operational  life  of  the  waste  pile,  it  may 
be  regarded  as  an  uncovered  landfill. 
Typically  at  the  end  of  the  active  Ufe  of 
a  waste  pile,  the  waste  material  is  either 
removed  for  land  filling,  or  the  waste 
pile  is  covered  and  left  in  place.  If  the 
waste  is  removed,  there  is  no  longer  a 
source  of  potential  contamination.  If  a 
waste  pile  is  covered  and  left  in  place, 
it  then  becomes  equivalent  to  a  landfill, 
and  consequentiy  is  to  be  regulated  as 
a  landfill.  For  the  analyses,  therefore, 
only  the  groundwater  impacts 
associate  with  the  period  that  the 
waste  pile  is  active,  are  considered. 

Data  on  the  waste  pile  area  are 
obtained  from  the  OSW  Subtitie  D 
survey.  Infiltration  rates  for  the  waste 
pile  are  obtained  by  treating  the  waste 
pile  as  an  uncovered  landfill.  HELP 
model  derived  landfill  infiltration  rates 
assuming  a  sandy  loam  soil  cover  were 
used  to  assign  infiltration  rates  for  waste 
piles.  A  sandy  loam  cover  represents  the 
most  permeable  cover  considered  for  the 
land^  scenario,  and  most  closely 
resembles  a  situation  in  which  no  cover 
is  present.  The  methodology  for 
assigning  an  infiltration  rate  to  any 
spe^fic  waste  pile  in  the  OSW  survey 
follows  that  used  for  landfills  (see 
above). 

An  active  life  of  20  years  is  assumed 
for  the  waste  pile.  This  also  determines 
the  diuation  of  the  leaching  period.  As 
with  the  landfill  and  surface 
impoimdment  scenario,  the  leachate 
concentration  is  determined  at  the  end 
of  the  analysis,  to  satisfy  the  regulatory 
protection  level. 

Land  Application  Units.^-Data  on  the 
location,  area  and  waste  application 
rates  at  industrial  land  application  sites 
were  obtained  from  the  OSW  survey  of 
industrial  Subtitie  D  sites.  Location- 
specific  infiltration  rates  were  estimated 
for  each  land  application  site  by 
applying  the  I^LP  model,  using 
climatic  data  from  the  nearest  climate 
station.  Because  wastes  applied  at  land 


application  sites  typically  have  a  high 
liquid  content,  this  foctor  was 
accounted  for  in  the  water  balance 
calculations.  An  annual  waste 
application  rate  of  six  inches  of  waste, 
containing  85%  water  was  assumed. 
This  is  typical  of  sludges  which 
constitute  a  large  fraction  of  waste  at 
land  application  sites.  Therefore,  an 
additional  5.1  inches  of  water  were 
added  to  the  natural  precipitation  for 
the  water  balance  evaluation  at  each 
land  application  site. 

The  leaching  duration  for  the  land 
application  unit  was  set  to  40  yeara, 
consistent  with  the  release  period 
modeled  for  the  air  pathway.  No  reliable 
data  were  available  for  the  active  life  of 
land  application  imits.  Using  a  longer 
value  than  for  surface  impoundments 
and  waste  piles  is  warranted  because 
part  of  the  applied  waste  material  may 
remain  in  the  soil  at  the  end  of  the 
active  life  of  a  land  application  unit, 
and  may  continue  as  a  source  of 
contaminant  leaching. 

(6)  Determination  of  Regulatory  Waste 
and  Leachate  Concentration  Limits 

The  objective  of  the  Monte  Carlo  fate, 
and  transport  analysis  is  the 
determination  of  regulatory  limits  for 
the  concentration  of  individual  toxic 
constituents  in  the  leachate,  Cl.  These 
limits  are  determined  so  as  to  satisfy  the 
regulatory  criterion  that  disposal  of  a 
waste  in  a  subtitie  D  waste  management 
unit  should  not  lead  to  an  exceedance 
of  the  health-based  value  or  the  drinking 
water  standard,  at  a  receptor  well  placed 
down  gradient  from  the  waste  unit,  in 
at  least  90%  of  the  cases. 

The  Cl  limits  are  specific  to  each 
waste  management  scenario,  and  are 
also  constituent  specific.  Cl  limits  are 
constituent  specific  because  of  their 
dependence  on  constituent  sptecific 
health-based  standards,  as  well  as  on 
constituent  specific  fate  and  transport 
characteristics  that  affect  the 
concentration  received  at  the  receptor 
well.  The  latier  fectors  are  discussed  in 
the  following  section;  this  section 
discusses  the  determination  of 
regulatory  Cl  thresholds. 

Using  Equation  (2)  or  (3)  and  (4),  the 
groundwater  exposure  concentration 
calculated  b^  the  fate  and  transport 
model  can  be  expressed  as  a  function 
Cl.  All  other  parameters  used  in  the 
modeling  anailysis  are  obtained  from 
prescribed  probability  distributions. 
Consequently,  by  comparing  the 
predicted  exposure  concentration  to  the 
appropriate  regulatory  standard,  e.g.. 
health-based  value  or  a  drinking-water 
standard,  threshold  levels  of  Cl,  can  be 
calculated.  Wastes  for  which  the 
leachate  concentration  exceeds  the  Cl 


threshold  would  not  be  exempted. 
Because  the  Monte  Carlo  analysis 
produces  a  probability  distribution  of 
exposure  concentrations,  the  back- 
calculation  of  Cl  threshold  levels  can  be 
performed  for  any  desired  level  of 
protection. 

For  those  constituents  that  degrade 
(see  next  subsection)  and  produce  toxic 
degradation  products,  the  development 
of  regulatory  threshold  values  for  Cl 
considers  not  only  the  exposure 
concentration  and  toxicity  of  the  parent 
constituent,  but  also  the  exposure 
concentration  and  toxicity  of  toxic 
transformation  products.  For  instance, 
consider  two  waste  constituents  that 
have  similar  toxicity  values,  i.e.,  similar 
health-based  levels,  as  well  as  similar 
fate  and  transport  characteristics,  so  that 
they  show  comparable  values  for  the 
model  simulated  receptor  well  exposure 
concentration.  However,  if  one  of  the 
two  chemicals  produces  toxic  off-spring, 
but  the  other  chemical  does  not,  the 
chemical  which  has  toxic  daughter 
products  will  have  more  stringent  limits 
forCL. 

(7)  Chemical — Specific  Fate  and 
Transport  Processes 

The  Monte  Carlo  fate  and  transport 
analysis  considers  chemical-specific 
sorption  and  hydrolysis  (degradation) 
characteristics.  These  characteristics 
directly  affect  the  model-predicted 
groundwater  exposure  concentration. 
Chemicals  which  are  subject  to  sorption 
and/or  hydrolysis  will  exhibit  lower 
exposure  concentration  as  compared  to 
non-sorbing,  non-degrading  chemicals. 
This  translates  into  higher  regulatory 
waste  and  concentration  limits.  Two 
broad  groups  of  chemicals  are 
considered  under  today's  proposal. 
They  are  organic  constituents  and 
metals. 

Organic  Constituents. — Organic 
constituents  account  for  the  largest 
group  of  chemicals  addressed  under 
today's  proposal.  The  groundwater 
pathway  analyses  were  performed  for  a 
total  of  222  organic  constituents.  The 
fate  and  transport  analysis  accounts  for 
sorption  of  orgaiucs  onto  soil  and 
aquifer  organic  metier,  as  expressed  by 
a  chemical-specific  organic-carbon 
partition  coefficient  (Koc),  and 
degradation  due  to  hydrolysis  reactions, 
as  expressed  by  chenucal-specific 
hydrolysis  constants.  Sorption  is 
modeled  as  a  reversible,  linear 
equilibriiun  process.  Degradation  due  to 
hydrolysis  is  modeled  as  a  first-order 
kinetic  process.  The  groundwater 
pathway  analysis  utilizes  a 
comprehensive  set  of  Koc  values  and 
hydrolysis  rate  constants  compiled  by 
the  EPA-ORD<Enviroiunental  Fate 
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Qmstants  for  Organic  Chemicals  Under 
Consideration  for  EPA'k  Hazardous 
Waste  Identificaticm  Projects  ,  EPA/600/ 
R-Q3/132).  Chemicals  With  identical 
Koc  values  and  hydrol3^s  constants 
will  eidiibit  the  same  fate  and  transport 
behavior,  and  given  th^  same  leachate 
concentratioD  and  leeching  period,  they 
will  result  in  the  same  texposuie 
concentration.  Note,  however,  that  they 
may  still  have  difiiarent  regulatory 
leachate  concentration  limits,  if  they 
have  difEaient  health-besed  drinking 
water  standards  and/or  produce  to^dc 
transiiannation  productl». 

For  the  groundwater  {Mthway 
analysis,  organic  constituents  with  a 
hydrolysis  h^>life  of  0,900  years  or  less 
(first-order  degradatioii  rate  of  10-*  or 
^eater)  were  classified)  as  degraders,  the 
remainder  were  classiQed  as  non- 
degraders.  The  EPACKfTP  can  simulate 
the  formation  and  subsequent  fate  and 
transp<Ht  of  transformation  daughter 
products,  enabling  the  groimdwater 
exposure  concentratioiis  of  any  toxic 
transformation  products  to  be 
determined  and,  therefore,  included  in 
the  determination  of  leachate 
concentration  thresholds. 

It  has  been  established,  by  analyzing 
modeling  results  for  dinerent 
constituents  with  a  range  of  sorption 
and  degradation  characteristics  that, 


after  normalizing  the  results  against  the 
chemical-specific  HBN/MCL,  Uie  effect 
of  sorption  and  degradation  on  the 
regulatory  values  can  be  expressed  as  a 
function  of  the  Koc  and  hydrolysis  rate 
coefficients,  using  a  straight-forward 
scaling  relation^p.  After  diese 
relationships  have  been  established,  it  is 
not  actually  necessary  to  conduct  the 
Monte  Carlo  fate  and  transport 
computer  simulations  for  each 
individual  constituent.  Instead,  for  each 
waste  management  scenario  of  concern, 
a  set  of  reference  Q.  values  are 
generated  by  running  the  Monte  Carlo 
model  for  a  selected  range  of  values  of 
Koc  and  hydrolysis  rate  coefficients 
using  a  normalized  HBN/MCL  of  1  mg/ 
L.  Constituent-specific  Q.'^"'^  values  are 
then  determined  in  two  steps:  First,  the 
reference  curves  are  scaled  to  the 
constituent  specific  Koc  value,  and  (for 
degraders)  hydrolysis  rate  coefficients. 
Secondly,  an  adjustment  is  made  for  the 
constituent-specific  value  of  the 
drinking  water  standard.  The  final 
values  of  Q.**'^  are  obtained  by 
multiplying  the  concentration  limits 
hased  on  the  normalized  drinking  water 
standard,  by  the  actual  value  of  the 
drinking  water  standard  of  that 
particukr  constituent.  For  constituents 
with  toxic  transformation  products,  this 

Table  3.— EPACMTP  Modeung  Options 


procedure  is  repeated  for  the 
transformation  products,  to  find  the 
minimum  values  of  Q.  (Cl^**"!  which 
ensiire  that  the  exposure  concentrations 
of  the  parent  constituent  and  any 
daughter  products  will  not  be  exceeded. 
The  benefit  of  this  approach  is  that  if 
additional  ctmstituents  are  to  be 
regulated,  or  a  difiierent  value  of  the 
drinking  water  standard  HBN/MCL,  the 
appropriate  Cl^'"^  can  be  determined 
with  less  effort,  because  it  is  not 
necessary  to  repeat  the  time-consuming 
complete  Monte  Carlo  simulation. 

Metals. — ^Fate  and  transport  of  metals 
in  the  subsurface  may  be  controlled  by 
complex  geochemical  interactions.  To 
account  for  these  processes,  the  OSW 
has  developed  and  implemented  a 
modeling  approach  which  utilizes  the 
MINTEQA2  metals  spedation  model  in 
ctmjunction  with  the  EPACMTP 
subsurfece  fete  and  transport  model. 
The  MINTEQ  model  has  been  applied  to 
generate  effective  sorption  isotherms 
reflecting  variations  in  four  geochemical 
master  variables  affecting  metals  fete 
and  transport.  These  factors  are:  Ph, 
leachate  organic  matter  natiual  organic 
matter  in  the  soil  or  aquifer,  and 
ironhydroxide  content.  Each  ofthese 
parametera  has  a  range  of  values, 
reflecting  their  nationwide  probability. 


Management  Scenarios  ...^ ~ Industrial  Subtitle  D:  (i)  Landfill;  Oi)  Surface  Impoundment;  (Hi)  Waste  Pile;  and  (n) 

Land  Application  UniL 

Modeling  Scenario ^ _ Rnite  Source  Monte  Carlo. 

Regulatory  Protection  Lev  il  „. .._ 90%  (yields  an  approximate  DAF  of  10  tor  a  contirHJOus  source  landfill). 


Source  Parameters: 
Waste  Urvt  Area  ..... 
Waste  Lkit  Vohjme 
Infiltration  Rate: 
Lanm 


Waste  Pile 
Land  AppUcaSon 
Leaching  Duration: 
Lanm 


Site  based,  form  OSW  Industrial  Suttitie  D  Survey. 
Site  based,  from  OSW  Industrial  Subtitle  D  Suvey. 

Site-t)ased,  derived  from  water  balance  using  HELP  model. 


SurtSace  Impound  vent .^..........    Site-t>esed,  derived  from  impourximent  depth  using  Darcy's  law. 


Site-based  derived  from  water  balance  using  HELP  model. 
Unit  „ Site-t)ssed,  derived  from  water  balance  using  HELP  model. 


Derived,  continues  untfl  all  constituent  has  leached  out. 


Surface  Impoundtnent :: _.......    20  years  (operational  life  of  waste  unit). 


IfVasts  PHe  Land<, ^ 

Application  Unit  4. 

Chemical  Specific  Parameters: 
Decay  Rate: 
Organics 


Metals  .... 
Sorption: 
Organica 

Mstais.... 


Unsaturated  Zone  Parameters: 

Depth  to  groundwate* 

Soi  Hydraulic  ParamMers 


Fraction  Organic  Cail  en National  distribution  for  the  main  soil  types. 


Bdk  Density 

Saturated  Zone  Paramet4K 
Recharge  Rate 


20  years  (operational  life  of  waste  unit). 
40  years. 


Hydrolysis  rates  based  on  measurements  or  besed  on  appropriate  structure-activity  re- 
lationships. ^ 
No  decay. 

Koc  estimated  from  K„«,  wt«ch  is  based  on  measurements  or  t>ased  on  appropriate 

structure-activity  relationships. 
MlhTTEQ  sorption  Isothenns  (Pb.  Hg,  Ni,  Cr  (III).  Be,  Cd). 
pH  dependent  isothenns  (As,  Cr  (VI),  Se  (VI),  Th) 

Site-t)ased,  from  APIAJSGS  hydrogeologic  datat)ase. 
National  distribution  for  the  main  soil  types. 


National  distrixjtion  for  the  main  soil  types. 

Site-t3ased,  derived  from  precipitation/evaporation  and  soil  type. 
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Saturated  Thickness ~ SHe-besed,  from  APtAJSQS  hydrogeologic  database. 

Hydraulic  Conductivity Sile4)ased.  from  API/USQS  hyttogeotogic  database. 

Porosity .^...„......... ........ . .. Effective  porosity  derived  from  national  dtotribulion  of  aquifer  partide  dtemeter. 

Bdk  Density  - -  Derived  from  porosity. 

Dispersivity ~~ Derived  from  a  national  dtetribution  and  is  besed  on  dtotance  to  the  receptor  wed. 

Groundwater  Temperature SHe-besed.  from  USQS  regional  temperature  map. 

Fraction  Organic  Cartxxi National  distribulton,  from  EPA  STORET  database. 

pH  .._ National  dtetribuHon.  from  EPA  STORET  database. 

Receptor  WeH  Location: 

Radtel  Distarwe . . ...~  Nationwide  distribution  besed  the  survey. 

Angto  Off-Center „ Uniform  within  ±  90°  from  plume  cenlerline. 

Depth  of  Intake  Point  (No  restrictton  to  t>e  within  plume)  Uniform  throughout  saturated  thekness  of  aquifer. 


4.  Other  Risk  Assessment  Issues 

a.  Differences  Between  the  Groundwater 
and  Non-groundwater  Analyses 

As  mentioned  previously,  the  Agency 
conducted  separate  analyses  for  the 
evaluation  of  risks  from  groimdwater 
and  non-groundwater  pathways.  The 
groundwater  pathways  relied  on  a  full 
Monte  Carlo  analysis;  whereas  the  non- 
groundwater  pathway  analyses  were 
performed  using  high-end  and  central 
tendency  parameters,  consistent  EPA's 
risk  characterization  guidance  (EPA 
1995). 

Although  the  approaches  to  the 
'  modeling  differed,  the  Agency  used  the 
same  data  for  parameter  inputs  (i.e., 
OSW's  hidustrial  Subtitle  D  Survey, 
U.S.  EPA  1986)  to  describe  the  waste 
management  imits  common  to  both 
analyses  (i.e,  svufece  impoundments, 
waste  piles,  and  land  application  units). 
However,  even  though  the  same  data 
were  used,  some  differences  exist  based 
on  the  different  modeling  approaches. 
These  differences  are  discussed  below. 

(1)  Infiltration 

For  the  groundwater  pathway 
analysis,  the  Agency  used  the  HELP 
model  to  calculate  the  net  infiltration 
rate  for  landfills,  land  appUcation  units 
and  waste  piles,  as  a  function  of 
regional  climatic  conditions  and  waste 
imit  design  characteristics  (see 
EPACMTP  background  Dociunent).  The 
analysis  used  the  meteorological  data 
from  93  meteorological  stations  located 
throughout  the  United  States  to  develop 
infiltration  rate  distributions  using  the 
HELP  model. 

For  the  non-groundwater  analysis,  the 
Agency  used  rainfell  to  calculate  the 
recharge  rate.  The  rainfell  was  selected 
from  29  meteorological  stations 
distributed  among  9  climate  regions. 
However,  the  method  for  selecting  the 
rainfall  fector  differed  between  the  air 
release  pathways  and  the  overland 
release  pathways. 


•  For  the  air  release  pathways,  the 
Agency  conducted  a  sensitivity  analysis 
for  each  waste  management  unit  type  to 
rank  the  29  meteorological  stations  with 
respect  to  several  air  modeling  outputs, 
including  maximum  air  concentration  of 
pollutants,  average  air  concentrations 
over  the  agricultural  field  and  water 
body,  and  average  deposition  over  the 
agricultural  field  and  water  body.  Based 
on  these  sensitivity  analyses,  the 
Agency  selected  a  central  tendency 
location  and  high-end  location  for  the 
air  pathway  for  each  of  the  waste 
management  imits.  Thus,  locations  with 
meteorologic  data,  including  the  rainfall 
fector,  approaching  the  cen^  tendency 
and  high-end  values  were  selected  for 
each  waste  management  unit. 

•  For  the  overfend  release  pathways, 
the  Agency  ranked  the  rainfell  fectors 
from  the  29  meteorological  stations  and 
selected  the  50th  and  90th  percentile 
based  on  the  distribution  of  the  29 
mete(Ht)logical  stations. 

(2)  Density  of  Waste  Applied  to  the 
Land  AppUcation  Unit 

The  approach  used  in  the 
groundwater  analysis  assumed  the  bulk 
density  of  the  applied  waste  to  be  1 
gram  per  cubic  centimeter  (g/cc) 
because  the  waste  was  assumed  to  be 
comprised  predominantly  of  water. 
However,  changes  in  the  density  of 
applied  waste  do  not  significanUy  affect 
the  results  of  the  groundwater  modeling 
results. 

The  approach  used  in  the  non- 
groundwater  analysis  assimied  the  bulk 
density  of  waste  to  be  analogous  to  the 
density  of  sewage  sludge  (i.e.,  1.4  g/cc). 
The  waste  in  the  LAU  is  a  mixture  of 
industrial  waste  and  soil.  The  central 
tendency  bulk  density  for  soil  (i.e.,  1.5 
g/cc)  is  similar  to  the  bulk  density 
assumed  for  industrial  waste.  Because 
the  waste  is  incorporated  into  soil,  the 
properties  of  the  waste/soil  mixtiue  are 
needed.  There  is  littie  variability  in  bulk 
density  for  the  type  of  soil  used  in  the 
analysis  (Le.,  loam),  thus,  the  same 


value  was  used  for  central  tendency  and 
high-end  estimates  of  the  waste/soil 
mixtiue  bulk  density. 

(3)  Unsatiirated  Zone  Characteristics 

The  groimdwater  pathway  analysis 
used  the  characteristics  (e.g.,  percent 
organic  matter,  saturated  hydrauUc 
conductivity)  of  the  entire  imsaturated 
zone  as  input  into  the  modeling 
analysis.  The  non-groundwater  pathway 
analysis  used  as  input  the 
characteristics  of  only  the  upper 
portions  of  the  imsaturated  zone 
because  these  characteristics  were  those 
significant  for  the  surface  exposure 
pathways. 

(4)  Hydrolysis  Rates 

The  hydrolysis  rate  for  a  chemical 
constituent  is  used  in  the  Monte  Carlo 
groundwater  pathway  analysis  as  a 
function  of  temperature  and  pH  of  the 
groimdwater  at  the  Monte  Carlo  realized 
site.  The  Agency  used  hydrolysis  rates 
for  constituents  that  have  been 
measured  through  appropriate  structure 
activity  relationships.  They  have  been 
reviewed  by  a  panel  of  experts  from  the 
Agency's  Office  of  Research  and 
Development  (USEPA,  1993).  The  non- 
groundwater  pathway  analysis  used 
hydrolysis  rates  from  the  "Handbook  of 
Environmental  Fate  and  Exposure  Data 
for  Organic  Chemicals"  (Howard  et.  al, 
1993). 

b.  Other  Groundwater  Pathway  Analysis 
Issues 

(1)  Use  of  1,000  Year  Vereus  10,000  Year 
Exposure  Time  Horizon 

The  Agency's  proposal  is  based  on  a 
10,000  year  time  horizon  for  the 
groundwater  pathway.  This  means  that 
the  determination  of  leachate 
concentration  limits  is  based  on  the 
highest  (30-year  average)  concentration 
that  occurs  within  10,000  years  from  the 
start  of  the  release.  Although  this  longer 
time  horizon  has  been  used  in  other 
programs  (U.S.  Nuclear  Regulatory 
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CommissiOD  and  UJS.  Dspaitment  of 
Eneigy),  the  Agency  is  considering 
using  1.000  years  as  an  alternative  time 
horizon.  The  Agenc!^  requests  comment 
on  this  issue  which  ;is  described  in  more 
detail  below. 

Using  this  shortei  time  horizon  results 
in  an  increase  of  the  leachate 
concentration  limit  for  a  number  of 
constituents.  The  constituents  afiiscted 
are  those  which  are  istrongly  sorbed  in 
the  subsurface,  and  which  therefore 
tend  to  migrate  slowly.  These 
constituents  include  otgfBnics  with 
retardation  factors  (K)  significantly 
greater  than  one.  Tfa|e  organic  carbon 
partition  coefficient  (koc)  values  for 
these  constituents  a^  about  3,500  g/cm^ 
or  greater,  and  certain  metals  such  as 
lead  and  chromium(in).  For  organic 
constituents  with  k^  values  less  than 
about  3300  g/cm^,  the  highest  receptor 
well  exposure  concentration  is  generally 
reached  in  less  thani  1.000  years. 
Reducing  the  modeling  time  horizon 
&x>m  10,000  to  1,004  years  therefore 
does  not  aSedt  the  results  of  the 
pathway  analysis  fof*  these  constituents. 
The  effect  of  using  a  1 ,000  year  versus 
a  10,000  year  time  horizon  is  illustrated 
in  Table  4.  The  constituent-specific 
differences  are  shown  in  Table  B-1  of 
appendix  B  to  the  preamble.  The  table 
is  based  on  a  landfill  waste  management 
scenario,  and  all  coi^tituents  are 
assumed  to  have  identical  toxicity 
values  and  not  be  subject  to  hydrolysis. 
For  reference,  the  leachate 
concentration  limit  ^r  constitirents  with 
koc=0  (no  sorption,  K=l),  and  a  10.000 
year  time  horizon  is*  equal  to  1.0  mg/L. 
This  table  shows  that  the  increase  in 
leachate  concentration  limit  for  organic 
constituents  is  affected  for  a  shorter 
modeling  horizon  (:|,000  years)  only 
when  koc  values  (or  R  values)  are  very 
large.  (About  fifteen  percent,  out  of  a 
total  of  approximately  200,  including 
eight  metals,  fall  into  this  category.)  The 
effect  of  hydrolysis  tate  is  not 
considered  in  results  shown  in  the  table. 
While  hydrolysis  influences  the 
magnitude  of  the  exposure 
concentration  at  a  receptor  well,  the 
time  that  it  takes  for  a  contaminant  to 
reach  the  receptor  v^ell  is  independent 
from  the  chemical-s^>ecific  hydrolysis 
rate.  It  is,  however,  strongly  influenced 
by  chemical-specifi4  sorption 
characteristics,  which  for  organics  are 
expressed  in  terms  of  koc  or  R  values. 


UMI 


Table  4.— Effect  of  1,000  Year 
Versus  10.000  Year  Modeung 
TindE  Horizon  on  Leachate  Con- 
centration Limit 


K>c(Cfn>/) 

10,000 
years 

1.000 
years 

0.0 

(R-10) 

37.224.... . 

(R-100). 

1.0 
1.0 

1.0 

1.0 
1.0 

60 

(2)  Implementation  of  Parameter  Bounds 
in  Monte  (Darlo  Procedure 

The  Monte  Carlo  modehng  procedure 
used  in  the  groundwater  pathway 
analysis  uses  data  on  waste  site  location 
from  the  EPA's  Industrial  Subtitle  D 
Survey  (USEPA.  1986).  These  data  are 
combined  with  other  data  sets  for 
climatic  and  hydrogeological 
parameters.  Auxiliary  parameters  for 
which  no  direct  data  is  available  are 
calculated  internally  in  the  model.  For 
instance,  ground-water  velocity  is 
calculated  from  hydraulic  conductivity, 
gradient  and  effective  porosity,  and  the 
dispersivity  is  calculated  from  the 
receptor  well  distance  (See  EPACMTP 
Background  Document  and  User's 
Manual).  Each  parameter  furthermore 
can  have  specified  upper  and  lower 
boimds  to  guard  against  the  possibility 
that  physically  infeasible  parameters 
and/or  parameter  combinations  are  not 
used.  When  the  latter  condition  occurs, 
the  particular  Monte  Carlo  realization  is 
rejected,  and  another  realization  is 
generated.  The  Agency  is  considering  an 
alternative  procedui«  in  which  only  the 
ofiianding  parameter  is  regenerated,  or.  if 
necessary,  set  equal  to  its  upper  or 
lower  bound  to  avoid  selection  of  values 
beyond  the  minimum  to  the  maximimi 
values  range.  In  first  case,  the  frequency 
distribution  of  parameter  values 
generated  by  the  Monte  Carlo  module, 
may  be  diffiarent  from  its  input 
distribution.  The  Agency  has 
determined  that  the  two  alternative 
procedures  have  little  impact  on  the 
overall  modeling  results  in  the  case  of 
landfills  and  land  application  units,  but 
that  the  default  procedure  tends  to  favor 
the  selection  of  sites  with  larger  waste 
unit  area  in  the  case  of  waste  piles  and 
surface  impoundments.  Therefore  it 
produces  more  conservative  (lower) 
values  for  the  final  leachate 
concentration  limits.  The  analysis 
results  show  that  for  the  two  alternative 
Monte  Carlo  procedures  for  surface 
impoundments,  the  default  procedure 
results  in  a  leachate  concentration  limit 
of  1.0  mg/L.  the  alternative  procedure 
results  in  a  concentration  limit  of  about 
31  mg/L  for  a  chemical  vrith  R=l.  The 


effect  of  changes  in  the  hydrolysis  rate 
or  the  R  value  on  the  resultant 
regulatory  leachate  concentration  do  not 
impact  the  results  obtained  by  using  the 
alternative  Monte  Carlo  procedure 
described  in  this  subsection.  The 
Agency  is  also  soliciting  comments  on 
the  Monte  Carlo  parameter  rejection 
procedure  used  for  the  results  presented 
in  this  subsection. 

(3)  Hydraulic  Conductivity  of  Siuface 
Impoimdment  Bottom  Layer 

The  surface  impoundment  scenario 
modeled  in  the  groimdwater  pathway 
analysis  incorporates  a  2  feet  thick  layer 
at  the  base  of  the  impoundment.  In  the 
base  case  for  this  proposal,  the  layer  is 
assigned  a  hydraulic  conductivity  of  10- 
7  an/sec.  The  Agency  recognizes  that 
this  value  may  or  may  not  be 
appropriate  value  for  bottom  sediments 
as  a  nationwide  typical  for  industrial 
Subtitle  D  siuiace  impoundments.  To 
evaluate  the  impact  of  varying  this 
parameter,  the  Agency  has  compared 
modeling  results  obtained  using  a  10 
times  hi^er  conductivity  of  10-6  cm/ 
sec.  A  highM"  conductivity  value     * 
corresponds  to  a  greater  leachate  flux 
from  the  impoundment,  and  generally 
higher  receptor  well  concentrations, 
which  translates  into  a  more 
conservative  (lower)  regulatory  leachate  ^ 
concentration  limit.  The  regulatory  limit 
calculated  for  a  conductivity  value  of 
10-'  cm/sec  is  1.0  mg/L.  the 
corresponding  value  for  a  conductivity 
of  10-*  cm/sec  would  be  0.35  mg/L.  The 
effect  of  changes  in  hydraulic 
conductivity  on  the  results  is  believed 
to  be  independent  of  the  sorption  or  the 
hydrolysis  characteristics  of  the 
chemical.  The  Agency  is  inviting 
comments  on  the  appropriate  value  for 
the  hydraulic  conductivity  of  the  bottom 
sediment  layer  for  industrial  D  surface 
impoimdments.  In  addition,  the  Agency 
requests  the  submission  of  hydraulic 
conductivity  data  for  industrial  Subtitle 
D  surface  impoundment  bottom  sludges. 

(4)  Waste  Pile  hifiltration  Rates 

The  Agency  used  the  HELP  model  to 
calculate  the  net  infiltration  rate  for 
landfills,  land  application  units  and 
waste  piles,  as  a  function  of  regional 
climatic  conditions  and  waste  unit 
design  characteristics  (see  EPACMTP 
background  Docimient).  For  waste  piles, 
the  Agency  considered  two  alternatives. 
The  procedure  used  in  the  base  case 
considered  a  waste  pile,  for  the  purpose 
of  estimating  infiltration  rates,  to  be 
similar  to  an  uncovered  landfill.  The 
Monte  Carlo  modeling  analysis  therefore 
used  landfill  infiltration  rates 
corresponding  to  the  most  permeable 
(sandy  loam)  of  the  three  cover  types 


used  for  landfill  modeling.  As  an 
alternative,  the  Agency  has  used  the 
HEIi>  model  to  calculate  infiltration 
rates  for  waste  piles  directiy.  In  the 
initial  evaluation,  the  nmoff  used  in  the 
water  balance  calculation  was  computed 
by  the  HELP  model  as  a  function  of  soil 
texture  and  vegetative  cover  (bare 
groundl-llie  Agency  has  evaluated  the 
impact  of  representative  bare,  but 
unevenly  surfaced,  waste  piles  on 
simulated  runoff  using  the  HELP  model. 
A  comparison  of  the  impact  of  using 
thin  alternative  procedure  against  the 
values  used  in  this  proposal  for  the  base 
case,  on  the  regulatory  leachate 
concentntion  limit,  was  conducted.  The 
comparison  of  regulatory  leachate 
concentration  limits  is  based  on  a  non- 
degrading,  non-sorbing  constituent, 
which  has  a  concentration  limit  of  1.0 
mg/L  in  the  proposal.  Using  the 
alternative  procedure,  the 
corresponding  leachate  concentration 
level  dumges  to  0.77.  The  Agency  is 
inviting  conunents  on  the  two  methods 
for  the  waste  piles  for  the  estimation  of 
infiltration  rates  through  them.  If  you 
have  any  data  and  other  information  to 
support  your  comment,  send  it  along 
with  jrour  comments  to  the  Docket. 

(5)  Land  Application  Unit  Infiltration 
Rates 

In  the  calculation  of  infiltration  rates 
for  land  appUcation  units  for  the  base 
case  in  the  proposal,  it  was  assiuned 
that  land  appUcation  units  receive,  on 
average,  1,295.4  m^ha  (5.1  inches)  of 
water  annually  through  the  application 
of  the  waste.  This  amoimt  of  water  was 
included  in  the  HELP  model  water 
balance  calculation,  resulting  in  an 
increased  net  infiltration  as  compared  to 
ambient  conditions.  The  waste 
appUcation  rate  may  or  may  not 
represent  true  field  situations.  As  an 
alternative  to  the  modeling  procedure 
used  for  the  base  case  of  this  proposal, 
the  Agency  evaluated  the  effect  of  using 
ambient  recharge  rates,  i.e.,  die 
appUcation  of  waste  does  not 
significantly  alter  the  water  balance,  on 
the  calculated  leachate  concentration 
limits.  The  comparison  of  this 
alternative  with  the  procedure  used  for 
the  base  case  shows  that  the  regulatory 
leachate  concentration  limits  for  a  non- 
degrading,  non-sorbing  constituent  in 
land  applicaticm  units  changes  to  1.12 
mg/L  from  1.0  mg/L  for  the  procedure 
used  in  the  base  case. 

(6)  Aggregate  Effiects  of  Alternative 
Groundwater  Modeling  Procedures  and 
Data 

The  preceding  sections  have 
presented  the  effect  of  alternative 
modeling  options  and  data  soiuces  that 
have  been  considered  by  the  Agency.  A 


consequence  of  the  Monte  Carlo 
exposure  modeling  approach  is  that  the 
effects  of  changes  in  model  parametera 
are  not  always  linearly  additive;  rather 
the  aggregate  effiect  of  changing  multiple 
parametere  or  options  may  be  to  either 
magnify  or  reduce  the  effect  of  the 
incUvidual  dumges.  The  Agency, 
therefore,  has  conducted  modeling 
analyses  of  the  aggregate  effect  of  the 
alternatives  discussed  above  for  each  of 
the  four  waste  management  scenarios.  In 
addition  to  the  alternatives  presented  in 
the  preceding  subsections,  a 
modification  was  also  made  in  die 
procedure  for  modeling  waste  sites  for 
which  the  corresponding 
hydrogeological  region  was  initially 
assigned  as  "not  classifiable".  Rather 
than  ignoring  the  small  fraction  of  sites 
involved,  they  were  incorporated  into 
the  analysis  by  assigning  tiiem 
nationwide  average  values  for  the 
groimdwater  parametera.  Table  5 
presents  the  aggregate  effect  of  all 
changes  for  each  of  the  four  waste 
management  scenarios  modeled.  The 
modeling  results  correspond  to  a  non- 
degrading,  non-sorbing  constituent  The 
leachate  concentration  limits  are 
normalized  with  respect  to  a  value  of 
1.0  mg/L  for  the  landfill  scenario,  imder 
the  modeling  procedure  for  the  base 
case  of  this  proposal.  The  residts  are 
presented  for  a  1,000  year  time  horizon; 
however  for  a  non-soibing  constituent, 
these  same  residts  also  hold  for  the 
10,000  year  time  horizon. 

table  5.— aggregate  effect  of 
Modeung  Alternatives  on 
Leachate  Concentration  Limits 
for       Non-Degrading.       Non- 

SORBING  (DONSTTTUENTS  FOR  FOUR 

Waste  Management  Scenarios 


Waste  management 
scenario 

HWIR 
proposal 

Alter- 
native 
Optfons 

LandftM  

Surface  Impoundment 
Waste  PHe  

1.0 
0.22 
0.29 
0.08 

0.71 
027 
484 

022 

Table  5  shows  that,  except  for 
landfills,  the  aggregate  effect  of  the 
combined  alternative  options  is  a  less 
conservative  (higher)  leachate 
concentration  limit.  For  landfills, 
adoption  of  the  alternative  modeling 
options  would  have  resulted  in  a  30  % 
less  stringent  regulatory  leachate  Umit 
for  the  groimdwater  pathway  for  non- 
sorbing  and  non-degrading  constituents. 
For  surEace  impoundments,  there  is 
UtUe  overall  impact  because  the ' 
opposing  efiiacts  of  increasing  the 
impeding  layer  hydrauUc  conductivity. 


and  the  alternative  Monte  Carlo 
procedure  for  handling  parameter 
bound  exceedances.  nearly  cancel  out. 
For  waste  piles  on  the  other  hand,  the 
procedure  used  for  the  base  case,  results 
in  a  significantiy  more  conservative 
leachate  concentration  limit  as 
compared  to  the  alternative  modeling 
options.  This  is  due  to  the  handling  of 
parameter  exceedances  in  the  Monte 
Carlo  simulation.  Because  many  waste 
piles  have  very  small  sizes  (surface 
areas),  the  alternative  Monte  Carlo 
procedure  has  a  large  impact.  For  land 
appUcation  units,  the  procedures  used 
in  the  proposal  for  the  base  case  also 
result  in  a  more  conservative  regulatcny 
limit  as  compared  to  the  alternative 
modeling  options.  Hie  contributing 
factora  are  much  the  same  as  for  waste 
piles,  but  the  overaU  impact  is  much 
smaller,  primarily  because  there  are 
only  few  land  appUcation  units  with 
very  smaU  areas. 

F.  Additional  Eco-Receptor 
Considerations 

EPA  considered  two  different  poUcy 
goals  with  respect  to  protection  of 
tnrestrial  ecological  recepton  (i.e.,  soil 
fauna,  birds,  mammals,  and  plants).  One 
goal  protected  terrestrial  ecological 
recepton  outside  the  boundaries  of  the 
waste  management  site,  thus,  the 
constituent  had  to  travel  off-site  before 
exposures  would  be  assessed.  The 
alternative  goal  protected  terrestrial 
ecological  receptors  on  the  closed  land 
application  site. 

The  Agency  chose  to  propose  exit 
levels  based  on  off-site  impacts  for 
several  reasons.  One  reason  is  that  there 
are  many  land  use  decisions  that 
significantiy  affect  terrestrial  ecological 
receptors  on  the  property  of  a  party 
making  those  decisions  (e.g.,  a  decision 
to  pave  a  portion  of  land  as  a  parking 
lot).  EPA  does  not  generally  regulate 
those  sort  of  decisions.  However,  many 
impacts  are  judged  through  local  zoning 
regulations.  Congress  has  typically 
asked  EPA  or  other  Federal  entities  to 
regulate  activities  on  a  property  when 
there  are  significant  off-site  impacts, 
such  as  a  groimdwater  plume  that 
migrates,  an  air  release  that  moves 
beyond  the  property,  a  wetland  Oocated 
on  the  property)  that  is  a  significant 
resource  for  migratory  birds  and  has 
broader  ecological  significance,  or  an 
endangered  species  with  social  values 
beyond  the  impact  on  a  specific 
landowners  purview. 

EPA  asks  for  comment,  however,  on 
the  alternative  of  protecting  terrestrial 
ecological  receptors  on-site.  The 
rationale  for  this  alternative  approach 
would  relate  to  protection  from  impacts 
on  bird  and  mammal  populations,  and 
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other  ecologica]  recaptbrs.  and  to  the 
regulation  of  certain  constituents  that 
could  potentially  re^t  in 
environmental  consequences  that  go 
significantly  beyond  the  bounds  of  a 
cunent  waste  managjament  unit. 

G.  Background  Conctentrotions  in  Soils 
and  Other  Issues  Relating  to  Results 

EPA  has  compared  the  exit  levels  for 
nonwastewaters  to  data  on  the  variation 
in  mean  backgroimd -concentrations 
found  in  soils.  For  somis  metals,  the  exit 
levels  calculated  bas^d  on  risks  at  land 
application  units  are|  below  ^  mean  soil 
concentrations.  One  reason  exit  criteria 
may  be  below  soil  cofeicentrations  is  that 
these  metals  bioaccumulate,  causing 
greater  exposure  for  higher  trophic 
levels.  Also,  the  acceiptable  levels  for 
some  of  the  metals  that  would  be 
caloilated  for  practiqes  other  than  land 
apphcation  are  signi^cantly  higher  uid 
not  below  mean  soil  concentrations. 

If  the  final  exit  levels  are  below 
typical  soil  levels,  EPA  would  consider 
promulgating  levels  based  on 
concentrations  that  a^  either  typical 
soil  concentrations  (tational  mean 
levels)  or  some  percentile  or  portion  of 
the  naturally-occurring  range  such  as 
the  10th  percentile.  If  the  effect  of 
concnn  is  an  ecological  impact,  the 
raticaale  for  using  ^  10th  percentile 
(or  similar  figure  if  the  data  available 
does  not  allow  that  precision)  would  be 
that  in  90  percent  of  locations,  if  the  soil 
already  contains  tho^e  or  greater  levels, 
the  ecological  receptors  existing  in  the 
area  should  already  reflect  the  toxicity 
of  the  waste  material!  ^^  rational  for 
using  the  10th  percei^tile  (or  similar 
vahie)  value  is  that  human  behavioral 
practices  (e.g.,  treatment  of  groundwater 
prior  to  use)  may  already  reflect 
protection  from  the  potential  toxicity  of 
concern.  EPA  asks  for  comment  on 
whether  these  are  reasonable  arguments. 

EPA  is  concerned,  however,  tLat  there 
are  also  issues  of  the  chemical  and 
physical  form  in  which  compoimd  or 
chemicals  exist,  in  both  natural 
conditions  and  in  the  waste  and  that  a 
simple  comparison  of  total 
concentrations  in  soils  and  in  wastes 
might  be  misleading  $bo\xt  potential 
ecological  or  human  impacts.  EPA 
requests  comment  on  these  issues. 
EPA's  first  preference  will  be  to 
reexamine  the  risk  modeling  to  identify 
any  inappropriate  assumptions  or 
modeling  issues  that  may  explain  the 
low  proposed  exit  level,  and  to  look 
more  carefully  at  those  constituents 
where  this  issue  only  arises  from  the 


*Wb«ii  comparecl  with  iqBan  loil  tMckground 
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modeling  of  risks  from  land  application 
units,  to  identify  potential  contingent 
management  solutions  to  this  problem. 

Finally,  EPA  requests  comment  on 
whether  these  arguments  could  be 
extended  to  site-specific  determinations 
where  information  cm  local  background 
constituent  concentrations  and  form  in 
soil  are  available  and  have  been 
reviewed  by  a  State  regulatory  authority. 
EPA  assimies  that  such  an  approach 
would  only  apply  if  the  background 
concentrations  were  more  than  very 
localized  and  the  concentrations  were 
naturally-occurring  rather  than  due  to 
past  contamination.  If  a  site-specific 
determination  were  adopted,  two 
approaches  are  available  that  have  been 
used  in  other  contexts.  One  statistical 
technique  for  determining  whether 
backgroimd  data  conform  to  a  normal 
distribution  assiunption  includes 
combining  the  Student-t  difference  of 
means  test,  presented  in  the  Permit 
Guidance  Manual  on  Unsaturated  Zone 
Monitoring  for  Hazardous  Wasteland 
Treatment  Units,  (EPA,  1986)  with  the 
normal  tolerance  interval  approach 
foxmd  in  Statistical  Analysis  of  Ground 
Water  at  RCRA  Facilities-Interim  Pinal 
Guidance.  (EPA,  April  1989).  The 
Student-t  test  compares  averaged  waste/ 
media  concentrations  to  backgroimd 
concentrations,  and  is  used  to  determine 
if  the  waste/media  as  a  whole  is  within 
a  specified  criteria.  However,  even  if  the 
waste/media  passes  the  Student-t  test, 
individual  sample  concentrations  may 
still  exceed  the  tolerance  interval  limit. 
The  normal  tolerance  interval  approach 
is  used  to  compare  sample  "  ;^ 

concentrations  to  an  upper  tolerance 
value  based  on  the  background  mean, 
standard  deviation,  and  sample  size. 

If  such  an  approach  is  incorporated 
into  the  final  rule,  it  would  include 
criteria  for  defining  and  collecting 
adequate  background  samples.  More 
specifically,  the  facility  would  be 
required  to  identify  background 
locations,  sample  size,  soil  depth,  etc. 
for  at  least  four  samples  in  a  "difference 
of  means"  demonstration,  and  six  to 
eight  samples  for  a  "tolerance  of  means" 
demonstration.  The  facility  would  also 
need  to  demonstrate  the  normalcy  of  the 
sample  distribution.  The  Agency  would 
require  that  this  information  be 
included  as  part  of  the  facility's 
sampling  and  analysis  plan  and  subject 
to  review  by  the  appropriate  overseeing 
authority. 

A  more  simplified  approach  would  be 
to  estabUsh  exit  levels  at  Vio  of  the 
naturally  occurring  background  level. 
The  ratioq^le  for  using  Vio  is  that  these 
levels  woiild  not  appreciably  contribute 
to  the  overall  risk  posed  by  elevated 
levels  in  the  environmental  media.  EPA 


requests  comment  of  this  approach  as 
well  as  the  rationale. 

Alternatively,  the  rule  could  defer  any 
background  level  demonstrations  to  an 
omnibus  authority  for  the  overseeing 
agency.  Under  this  concept,  a  claimant 
could  submit  information  on  naturally 
occurring  background  level  and  a 
request  for  modified  exit  levels  to  the 
agency  overseeing  the  exemption 
process,  which  would  have  discretion  to 
grant  modifications  where  they  are 
clearly  iustified.  Conunent  is  requested 
on  the  need  for  this  authority. 

The  Agency  soUcits  comments  on 
other  appropriate  and  generic  ways  (1) 
to  identify  background  levels  in  soils, 
and  (2)  to  incorporate  the  existing  40 
CFR  part  264,  subpart  F  standards  for 
establishing  back^und  levels  for 
groundwater.  Other  suggestions  that 
address  the  Agency's  intent  to 
promulgate  a  simplified  exemption  with 
Uttle  reliance  on  site-specific 
considerations  but  also  allow  for 
consideration  of  elevated  background 
levels  will  be  considered. 

EPA  also  observed  that  some  of  the 
exit  levels  for  organic  chemicals  appear 
relatively  high  (see,  for  example,  the 
level  for  xylene).  EPA  believes  that 
these  results  occurred  primarily  because 
these  chemicals  either  are  toxic  only  at 
relatively  high  concentrations  or 
undergo  high  dilution  during  transport. 
EPA,  however,  requests  conunent  on 
whether  these  chemicals  are  fi«quently 
co-disposed  and,  if  so,  whether  they 
might  pose  cumulative  risks  not 
assessed  by  the  risk  analysis.  EPA  is 
interested  in  information  on  issues  such 
as  whether  a  waste  containing  one  or 
more  of  these  constituents  at 
concentrations  neu  exit  levels  would  be 
ignitable  or  threaten  the  integrity  of 
control  measures  such  as  liners. 

H.  Constituents  with  Extrapolated  Risk- 
based  Levels 

EPA  was  unable  to  conduct  the  risk 
assessment  for  187  of  the  376 
constituents  on  the  exit  Ust.  In  most  of 
these  cases,  EPA  was  unable  to  find 
acceptable  human  health  benchmarks  to 
serve  as  the  starting  place  for  the 
assessment.  In  a  few  cases,  EPA  could 
not  find  values  for  critical  physical  or 
chemical  properties,  such  as  log  KowS.. 
Based  on  its  past  experience,  EPA 
believes  it  would  need  at  least  a  year  to 
develop  a  new  human  health 
benchmark  value  for  any  constitueiit. 
EPA  has  less  experience  wdth  the  type 
of  research  and  peer  review  needed  to..- 
develop  values  for  physical  and 
chemical  properties,  but  it  believes  that 
this  prtx»ss  also  would  be  time- 
consuming. 


Rather  than  not  consider  the  187 
constituents  for  which  EPA  was  imable 
to  conduct  the  risk  assessment  as 
potential  candidate  constituents  for  exit 
criteria,  EPA  developed  an  approach  for 
establishing  exit  criteria  for  these 
constituents.  The  Agency  grouped  the 
constituents  on  the  exit  list  into  classes, 
based  on  chemical  structure.  EPA 
selected  the  50th  percentile  value  from 
the  range  of  modeled  risk  levels  for  each 
chemical  class.  This  50th  percentile 
value  serves  as  the  extrapolated  risk- 
based  level  for  the  im-modeled 
constituents  in  the  corresponding 
chemical  class.  The  constituents  and 
their  50th  percentile  extrapolated  risk- 
based  levels  are  presented  in  a 
backgroimd  document  Background 
Document  to  Support  the  Methodology 
used  in  Extrapolating  Exit  Levels  to 
Constituents  with  no  Health-Based 
Benchmarks.  EPA  is  proposing  the  50th 
percentile  level  to  avoid  adding  another 
conservative  assumption  to  the 
derivation  of  exit  levels  for  these 
constituents.  EPA  beUeves  that  the 
multipathway  approach  is  already 
sufficienUy  conservative  to  protect 
human  health  and  the  environment 
even  for  these  chemicals.  EPA,  however, 
requests  comment  on  the  alternative  of 
using  the  10th  percentile  or  a  different 
percentile  from  the  modeled  exit  levels 
from  each  class.  Such  an  approach 
would  reduce  the  chances  that  the 
actual  health  benchmark  for  a  particular 
level  was  lower  than  the  extrapolated 
estimate.  However,  it  would  also 
increase  the  odds  that  the  extrapolated 
level  was  higher  than  needed  for  many 
constituents.  A  complete  list  of 
extrapolated  constituents  and  associated 
risk  levels  may  be  found  in  appendix  C 
to  today's  preamble. 

EPA  recognizes  that  this  approach  to 
generating  exit  levels  is  much  less 
sophisticated  and  precise  than  the 
multipathway  analysis.  Nonetheless, 
EPA  prefers  it  to  any  of  the  available 
alternatives.  If  EPA  set  no  exit  levels 
and  made  wastes  containing  any  of 
these  constituents  ineligible  for  exit,  a 
significant  number  of  waste  streams 
would  probably  be  ineligible,  even 
though  they  may  pose  no  significant 
threat  to  human  health  and  the 
environment.  EPA's  RIA  data  shows  that 
some  of  these  constituents,  such  as 
Cyanide  and  Anthracene,  are  fairly 
prevalent.  Although  other  constituents, 
such  as  those  found  in  the  commercial 
chemical  products  on  the  P  and  U  Usts 
of  hazardous  wastes,  are  not  very 
prevalent,  they  may  be  significant  for 
generators  that  manage  multiple  waste 
streams  in  centralized  wastewater 
treatment  plants,  hi  the  absence  of 


extrapolated  exit  criteria,  a  generator 
would  lose  its  opportunity  to  claim  an 
exit  for  an  entire  combined  stream  if  any 
of  these  constituents  is  found  in  the 
waste  stream.  Furthermore,  it  would 
take  a  long  time  to  complete  the  work 
necessary  to  conduct  exposure  pathway 
assessments  for  any  significant  number 
of  these  187  constituents. 

Alternatively,  EPA  could  propose  to 
allow  wastes  to  exit  without  testing  for 
constituents  lacking  modeled  exit 
levels.  EPA.  however,  finds  this 
approach  insufficiently  protective, 
especially  when  it  can  at  least 
approximate  likely  risk  levels  as 
described  aljove. 

Finally,  EPA  considered  the 
alternative  of  basing  exit  levels  for  these 
constituents  on  quantitation  limits.  As 
explained  below,  EPA  is  proposing  to 
use  EQCs  as  exit  levels  where  they  are 
higher  than  a  constituent's 
multipathway  or  extrapolated  exit  level. 
(EPA  is  also  proposing  that  wastes  with 
such  constituents  meet  the  technology- 
based  LDR  standards  for  those 
constituents  prior  to  exit.)  EPA 
considered  using  this  EQC  and  LDR 
approach  for  constituents  lacking 
multipathway  levels.  Such  an  approach 
would  actually  produce  more 
conservative  exit  levels,  because  EPA 
would  not  use  extrapolated  levels  that 
are  higher  than  EQCs.  EQCs  (and 
technology-based  LDRs),  however,  are 
not  based  on  risk.  EPA  prefers  the 
extrapolated  approach  because  it  takes 
into  account  the  toxicity  and  fate  and 
transport  of  structurally  similar 
chemicals.  EPA  believes  it  would  be 
unreasonable  to  continue  to  regulate  a 
chemical  because  chemistry  can  detect 
it,  where  the  extrapolation  described 
above  suggests  that  the  chemical  poses 
no  significant  risks  at  the  EQC  level. 

EPA  finds  the  option  of  basing  exit 
levels  on  the  extrapolation  procedure 
described  above  to  strike  a  reasonable 
balance  between  the  goals  of  protecting 
human  health  and  the  environment  and 
eliminating  regulation  of  low-risk 
wastes.  EPA,  however,  requests 
comment  on  all  of  the  alternatives 
described  in  this  section. 

/.  Analytical  Considerations 

Some  of  the  proposed  exit  levels 
established  by  the  risk  assessment  and 
the  extrapolation  methodology  are  low. 
In  some  cases,  existing  analytical 
methods  cannot  routinely  detect  the 
constituents  at  those  levels.  EPA  is 
proposing  to  cap  these  potential  exit 
levels  with  reasonable  analytical 
quantitation  limits.  The  Agency  is 
proposing  quantitation  liinits  that 
represent  the  lowest  levels  that  can  be 
rehably  measured  within  acceptable 


limits  of  precision  and  accuracy  during 
routine  laboratory  operating  conditions 
using  appropriate  methods.  These 
concentrations  are  referred  to  as 
"exemption  quantitation  criteria,"  or 
EQCs.  It  is  necessary  to  specify  EQCs 
because  a  number  of  the  constituents  on 
the  exemption  list  have  either  modeled 
or  extrapolated  risk-based  levels  that  are 
not  analytically  achievable  in  all 
matrices.  Appendix  C  to  today's 
preamble  lays  out  the  comparison 
between  the  modeled  or  extrapolated 
risk  level  and  the  EQC  for  every 
constituent.  Approximately  one-quarter 
of  the  constituents  have  proposed 
modeled  or  extrapolated  risk-based 
levels  lowOT  than  EQC. 

1.  Development  of  Exemption 
Quantitation  Criteria  (EQC) 

To  develop  the  EQCs  proposed  in 
today's  notice,  EPA  compiled  a  master 
hst  of  the  quantitation  liinits  pubUshed 
for  the  identified  constituents  in  the 
Third  Edition  of  Test  Methods  for 
Evaluating  SoUd  Waste,  (SW-846), 
including  the  first  and  second  updates 
(both  of  which  are  widely  distributed 
throughout  the  regulated  community). 
The  Agency  believes  that  the  resultant 
EQCs  present  achievable  quantitation 
limits  for  the  proposed  exemption 
constituents  in  most  matrices.  The 
Agency  requests  comment  on  the 
proposed  quantitation  limits  as  well  as 
any  data  supporting  those  comments. 

A  regulatory  action  level  (e.g.,  exit 
levels)  must  provide  a  clear  distinction 
between  those  wastes  subject  to  the 
regulation  and  those  excluded.  Action 
levels  based  on  analytical 
determinati  uis  within  a  methods 
quantitative  -ange  can  be  used  to 
determine  regulatory  status  with  a  high 
degree  of  confidence.  On  the  other 
hand,  when  an  analyte  is  present  at  a 
concentration  equal  to  the  detection 
limit  (DL)  it  will  be  detected  only  half 
the  time.  In  other  words  there  is  a  50% 
risk  of  a  false  negative  result  when  the 
analyte  is  present  at  the  DL 
concentration.  There  is,  however,  a  less 
than  1%  risk  of  false  positive  results  at 
this  level.  Therefore,  regulations  set  at 
the  detection  limit  would  not  identify 
non-compliance  reliably. 

The  Agency  is  in  the  process  of  re- 
evaluating EQCs  for  some  constituents. 
Preliminary  updated  EQCs  could  not  be 
incorporated  into  today's  proposed  rule, 
but  have  been  included  in  the  docket  for 
conunent. 

2.  EQCs  and  LDR  Requirements  as  Exit 
Levels 

A  comparison  of  the  modeled  or 
extrapolated  risk-based  levels  with  the 
EQCs  reveals  a  number  of  cases  where 
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quantitative  measureoient  of  analyte 
CQDcentratioD  at  the  Diodeled  or 
extrapolated  risk-based  level  cannot  be 
reliably  achieved.  usi|ig  standardized 
analytical  methods.  In  today's  proposed 
rule,  for  wastes  contajkiing  constituents 
writh  a  modeled  or  extrapolated  risk- 
based  level  lower  than  the  EQC,  exit 
oriteria  include  meeti^  the  EQC  alcmg 
■with  an  additional  requirement  that  the 
waste  meet  Land  Disposal  Restrictions 
(LDR)  treatment  standards  from  part 
268,  regardless  of  whether  or  not  the 
waste  is  to  be  land  disposed.  The  exit 
table  for  constituents  with  EQCs  as  exit 
levels  is  proposed  appendix  X  of  40  CFR 
part  261,  Table  B. 


a.  EQCs  as  exit  levels 

Only  when  the  comparison  between 
the  modeled  or  extrapolated  risk-based 
level  with  that  constituent's  EQC  level 
reveals  that  the  constituent  cannot  be 
quantitated  at  the  modeled  or 
extrapolated  risk-based  level,  does  the 
EQC  become  the  exit  level.  For  example, 
the  modeled  risk-based  level  for  2- 
nitropropane  in  wastewaters  is  0.00019 
Mg/L.  The  EQC  for  2-n|tropropane  in 
wastewaters  is  0.0058  pg/L  2- 
nitropropane  is  hsted  in  appendix  X, 
Table  B,  with  an  exemption  level  of 
0.0058  |ig/L.  In  other  Words,  the 
exemption  level  for  2-iutropropane  has 
been  met  if  the  claimant  demonstrates 
that  the  method  used  oan  achieve  the 
EQC  of  0.0058  pg/L  in  the  waste  matrix, 
and  the  level  detected  by  the  method 
does  not  exceed  0.005#  Mg/L. 

The  Agency  beheves  that,  for  those 
constituents  that  have  a  modeled  or 
extrapolated  risk-based  level  lower  than 
the  achievable  quantitation  limit, 
demonstration  that  the  constituent  is 
not  present  above  the  CQC  is  the  most 
reasonable  approach  t0  setting  a 
national  exemption  le^el.  The  Agency  is 
proposing  that  quantitation  limits  cap 
the  modeled  or  extrapolated  risk-based 
levels  because  a  reUable,  consistent 
measiue  of  the  constituent  below  the 
quantitation  limit  is  not  achievable.  By 
estabhshing  EQCs  as  benchmarks  (or 
maximiun  allowable  quantitation 
limits),  the  Agency  is  ensuring  that  all 
exemption  demonstrations  will  achieve 
acceptable  analytical  sensitivity,  and 
that  wastes  with  high  levels  of 
contamination  that  tend  to  confoimd 
analytical  protocols  are  not  exempted. 

The  Agency  requests  comments  on 
whether  an  exemption  demonstration 
should  be  considered  adequate  if  all 
proper  method  selection  and  QC 
procediues  are  followed  and  the 
constituents  are  not  detected,  even 
though  the  EQC  level  has  not  been 
analytically  attained,  llhis  situation 
could  arise  even  in  relatively  clean 
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matrices  if  the  constituents  bind 
strongly  to  the  matrix  or  if  the 
constituents  degrade  rapidly  diuing  the 
analysis.  However,  the  Agency  would 
not  want  the  exemption  to  be  allowed 
if  the  EQC  could  not  be  achieved 
because  of  interference  from  other 
contaminants  in  the  matrix,  or  if 
inappropriate  methodology,  i.e.,  sample 
preparation,  cleanup  (if  necessary),  or 
determinative,  was  used. 

EPA  is  not  proposing  that  any  exit 
level  based  on  an  EQC  can  serve  as  a 
"minimize  threat"  level  capping  current 
40  CFR  part  268  treatment  standards. 
Such  levels  are  not  sufficiently  related 
to  a  constituent's  risk. 

b.  LDR  Requirements  for  Constituents 
With  EQC  Exit  Levels 

EPA  considered  the  option  of  setting 
exit  levels  for  all  constituents  at  their 
modeled  or  extrapolated  levels, 
regardless  of  analytical  considerations. 
EPA  also  considered  the  alternative  of 
making  wastes  containing  constituents 
with  analytical  limitations  inehgible  for 
exit.  Both  of  these  options,  however,  are 
likely  to  constrain  significantly  the 
niunber  of  waste  streams  eligible  for 
exit  Approximately  one-quarter  of  the 
constituents  on  the  exit  Ust  have  EQCs 
above  risk-based  or  extrapolated  levels. 
Some  of  these  constituents,  such  as 
BeryUium  and  Arsenic,  are  fairly 
prevalent.  For  less  prevalent 
constituents,  EPA  has  the  same 
concerns  about  limiting  exit  for  wastes 
managed  in  centraUzed  wastewater 
treatment  systems  that  it  described 
above  in  the  section  on  extrapolated  risk 
levels.  Further,  this  approach  would 
overregulate  wastes  where  constituents 
were  in  fact  below  risk  levels.  EPA 
prefers  options  which  would  not 
prohibit  all  wastes  vtrith  these 
constituents  from  exiting. 

The  most  promising  alternative  EPA 
found  was  setting  exit  levels  for  these 
constituents  at  EQC  levels,  and  also 
requiring  all  wastes  containing  these 
constituents  to  comply  with  LDR 
treatment  standards,  even  where  such 
waste  are  not  destined  for  land  disposal. 
This  alternative  offers  the  possibihty  of 
additional  risk  reductions  and, 
therefore,  reduces  the  possibility  that 
wastes  posing  significant  threats  will 
escape  Subtitle  C  control. 

EPA  is  unable  to  characterize  the 
amount  of  additional  risk  reduction  for 
a  number  of  reasons.  First,  as  explained 
in  more  detail  in  the  Minimize  Threat 
section  of  the  preamble,  compUance 
with  LDRs  already  will  be  required  after 
exit  before  land  disposal  for  all  wastes 
(except  those  that  are  below  exit  levels 
at  their  point  of  generation).  The  LDR 
requirement  for  constituents  with  EQC 


exit  levels  may  provide  additional  risk 
reduction,  even  for  those  constituents 
that  are  not  managed  in  land  disposal 
units.  EPA  ciurently  does  not  know  how 
frequently  nonhazardous  wastes  are 
burned  as  fuel,  incinerated,  or  otherwise 
managed  outside  of  land  disposal 

Additionally,  the  Universal  Treatment 
Standards  (UTS)  for  nonwastewaters. 
were  developed  based  on  similar 
analytical  chemistry  considerations  of 
detection  limits.  The  majority  of  the 
UTS  Umits  for  nonwastewaters  were 
based,  however,  on  analysis  of  residuals 
from  the  treatment  of  wbat  EPA 
determined  to  be  the  most  difficult  to 
treat  wastes  and,  as  a  result,  this  often 
represented  the  most  difficiilt  to  analyze 
treated  matrix  (i.e..  higher  detection 
limits  than  those  represented  by  the 
EQCs).  The  majority  of  the  UTS  limits 
for  wastewaters,  on  the  other  hand,  were 
not  developed  based  on  limits  of 
detection  but  rather  they  were  based  on 
analysis  of  treated  effluents  regulated 
under  EPA's  National  Pollution 
Discharge  Elimination  System  (NPDES). 

LDR  requirements  for  all  wastes 
subject  to  the  UTS  would  be  equal  to  or 
higher  than  the  EQC  exit  levels 
themselves.  However,  for  wastes  subject 
to  treatment  standards  based  on 
apphcation  of  specified  treatment 
methods  imder  §  268.40,  extending  LDR 
requirements  may  provide  additional 
risk  reduction. 

EPA  believes  that  the  combined 
approach  of  requiring  non-detection  at 
EIQC  levels  and  compliance  with  LDR 
standards  for  all  waste  streams, 
regardless  of  whether  or  not  the  waste 
will  be  land  disposal,  offers  a  reasonable 
balance  between  the  goals  of  reducing 
overregulation  and  ensuring  that  wastes 
with  significant  risks  remain  subject  to 
Subtitle  C.  EPA,  however,  requests 
conunent  on  all  of  the  alternatives 
described  above.  EPA  also  requests 
comment  on  the  option  of  basing  exit 
levels  for  these  constituents  on  EQCs 
alone  and  relying  on  continued, 
independent  applicability  of  LDR 
requirements  for  wastes  (hat  exit  and  are 
destined  for  land  disposal. 

3.  Exemption  for  Constituents  Without 
EQCs 

There  are  several  constituents  covered 
in  today's  notice  for  which  EQCs  could 
not  be  developed.  The  universe  of  these 
constituents  includes  78  constituents, 
most  of  which  are  not  widely  prevalent 
in  wastes.  Most  are  also  found  only  in 
P  and  U  Usted  wastes.  These 
constituents  are  listed  in  table  B  to 
appendix  X  without  associated 
exemption  levels.  The  background 
dociunent  Background  Document  to 
Support  the  Development  of  Exemption 


Quantitation  Criteria  (EQCs)  and 
Description  of  Analytical  Methods 
under  the  Waste  Exit  Rule  explains  why 
EQCs  could  not  be  creeted. 

EPA  is  proposing  that  wastes 
containing  these  constituents  (i.e., 
where  an  appUcant  has  not  documented 
that  these  constituents  are  not  present — 
see  section  VIII.A.l.b.,)  may  remain 
eUgible  for  an  exemption  imder  today's 
proposed  rule  by  complying  fully  with 
LDR  treatment  standards  applicable  to 
the  waste,  as  codified  in  40  CFR  part 
268,  regardless  of  whether  the  waste  is 
to  be  land  disposed.  The  Agency 
beheves  that  any  potential  risks  posed 
by  these  constituents  are  likely  to  be 
further  reduced  by  applying  LDR 
standards  from  part  268  to  the  waste, 
before  the  waste  may  be  exempt, 
regardless  of  whether  or  not  the  waste 
.  is  destined  for  land  disposal.  The 
Agency  asks  for  comment  on  this 
approach. 

An  alternative  approach  would  be  to 
allow  wastes  with  these  constituents  to 
exit  without  additional  LDR  obUgations, 
but  relying  on  continued,  independent 
appUcability  of  LDR  treatment 
requirements  to  wastes  destined  for  land 
disposal  only.  Another  approach  would 
be  to  prohibit  wastes  containing  these 
constituents  from  being  ehgible  for 
exemption  under  today's  proposed  rule. 
An  additional  approach  woiild  be  that 
these  constituents  could  be  deleted  from 
the  exit  table.  The  Agency  requests 
comment  on  each  of  these  alternatives. 

EPA  is  not  willing  to  propose  to  use 
LDR  standards  as  exit  levels  for  any 
other  group  of  constituents.  The 
technology-based  LDR  standards  are  not 
based  on  any  risk  assessment.- A 
comparison  of  these  standards  with  the 
multipathway  risk  levels  that  EPA 
produced  shows  that  the  LDR  standards 
are  sometimes  more  stringent  and 
sometimes  less  stringent  than  risk-based 
levels.  EPA  beheves  that  it  is  more 
prudent  to  base  exit  levels  on  risk 
assessment  where  possible  because  this 
better  assures  protection  of  human 
health  and  the  environment.  EPA  views 
use  of  the  LDR  standards  as  the  option 
of  least  preference,  but  necessary  for 
exit  for  this  group  of  constituents.  EPA 
is  willing  to  consider  it  only  where 
there  is  no  alternative  to  prohibiting  a 
constituent  from  being  eligible  for  exit. 

V.  Presentation  of  Exit  Levels 

Today's  proposed  exemption  criteria 
involves  setting  exemption  levels  for 
toxicants  in  Usted  waste,  and  in  some 
cases  requiring  additional  compUance 
with  the  requirements  set  forth  at  40 
CFR  part  268.  To  exit  Subtitle  C 
regulation  as  a  Usted  hazardous  waste, 
all  the  hazardous  constituents  Usted  in 


appendix  X  of  part  261  would  be 
required  to  be  in  concentrations  less 
than  or  equal  to  the  numeric  exit  levels 
and  when  specified,  the  waste  would 
have  to  meet  the  appUcable 
requirements  at  40  CFR  part  268. 
Appendix  C  to  the  preamble  presents 
constituents,  distinguishes  between 
modeled  and  extrapolated  constituents, 
and  includes  EQCs  for  each  constituent. 

A.  Constituents  With  Modeled  or 
Extrapolated  Risk-Based  Exit  Levels 

The  Table  A  of  proposed  appendix  X 
to  part  261  presents  exit  levels  for 
constituents  with  modeled  or 
extrapolated  risk-based  levels  which  can 
be  reliably  quantified.  See  section  IV.H. 
for  a  description  of  how  this  was 
determined.  Listed  hazardous  waste 
would  be  required  to  contain 
concentrations  at  or  below  the  specified 
exit  levels  to  be  eUgible  to  be  exempted 
fiY>m  Subtitle  C  reqiiirements  other  than 
LDR.  In  some  cases  we  are  proposing  to 
change  the  land  disposal  restriction 
requirements  at  40  CFR  part  268  as  weU. 
A  totals  analysis  would  be  required  for 
both  wastewaters  and  nonwastewaters 
to  show  that  the  constituent  does  not 
exist  in  the  wastestream  at  levels  above 
the  exemption  level. 

For  nonwastewaters,  the  Agency  is 
also  proposing  that  generators  either  use 
the  TCLP  test  or  a  calculational  screen 
to  measure  or  calculate  constituents' 
leachate  from  wastes.  If  the  TCLP  test 
shows  leachate  concentration  in  the 
waste  is  below  the  leach  exit  level,  the 
waste  would  be  considered  to  not  pose 
a  hazard  to  groumdwater. 

The  Agency  has  in  the  past 
experienced  difficulty  in  using  the 
TCLP  test  for  some  types  of  waste.  The 
Agency  soUcits  comment  on  how  to 
considier  oily  wastes  and  other  wastes 
that  are  difficult  to  filter  in  the  TCLP 
test  or  whose  impact  on  groundwater  is 
believed  to  be  underestimated  by  the 
TCLP  (such  as  materials  subject  to  non- 
aqueoiis  phase  transport).  Comment  on 
alternative  tests  for  these  wastes,  as  well 
as  comment  on  how  to  define  such 
wastes  for  regulatory  purposes  is  sought. 
A  more  complete  discussion  of  oily 
waste  can  be  foimd  in  VIII.A.l.a.iv. 

Table  A  of  appendix  X  of  40  CFR  part 
261  presents  results  of  two  alternatives 
for  estabhshing  the  exit  levels.  These 
alternatives  differ  only  in  the 
benchmark  used  to  calculate  the 
modeled  risk-based  levels.  For  certain 
constituents  there  exists  both  a  risk- 
based  toxicity  benchmark  and  a 
maximiun  concentration  level  (MCL) 
estabUshed  under  the  Safe  Drinking 
Water  Act  (SDWA).  These  numbers  may 
differ  because  the  MCLs  are  established 
using  some  non-risk  considerations 


such  as  the  cost  of  treatment  and  the 
availabiUty  of  technology  and  consider 
exposure  contributions  from  other 
sources  for  non-carcinogens.  See  section 
IV.D.  of  today's  proposal  for  a  complete 
discussion  of  toxicity  benchmarks  and 
MCLs. 

B.  Constituents  With  Quantitation- 
Based  Exit  Levels;  Table  B  to  Appendix 
X 

Table  B  of  proposed  appendix  X  to 
part  261  presents  quantitation-based 
exit  levels  for  constituents  with 
methods  that  caimot  reliably  quantify 
the  modeled  or  extrapolated  risk-bawd 
levels.  All  exit  levels  on  Table  B  of 
appendix  X  to  40  CFR  part  261  are 
based  on  EQCs.  (See  section  IV.I.) 
Wastes  containing  any  of  these 
constituents  must  also  comply  with  the 
appUcable  treatment  standij-ds  set  forth 
at  40  CFR  part  268,  the  Land  Disposal 
Restrictions  (LDR)  in  order  to  meet 
today's  proposed  exemption,  regardless 
of  whether  or  not  the  waste  is  to  be  land 
disposed. 

Some  constituents  on  Table  B  of 
appendix  X  of  40  CFR  part  261  do  not 
have  associated  exit  levels.  Waste  with 
these  constituents  may  exit  only  after 
complying  with  the  LDR  treatment 
standards  for  the  waste.  (See  section 
IV.L2.b.) 

C.  How  To  Read  the  Exit  Level  Tables 

For  a  waste  to  be  eUgible  to  exit 
Subtitie  C  under  the  exit  proposed  in 
today's  rulemaking,  every  constituent  in 
the  waste  must  be  below  its  exit  leveL 
Proposed  appendix  X  of  40  CFR  part 
261,  Tables  A  and  B  are  the  exit 
constituents  and  the  exit  levels.  The 
following  is  a  description  of  how  to  read 
the  tables. 

•  The  constituent  list  is  derived  from 
constituents  listed  in  appendix  VII, 
Basis  for  Listing  Hazardous  Waste; 
Appendix  Vm,  Hazardous  Constituents; 
and  appendix  IX  of  part  264,  the 
Ground- Water  Monitoring  List.  (See 
section  rV.C.) 

•  Table  A  represents  constituents  and 
their  risk  exit  values — where  the  risk 
values  can  be  measured  analyticaUy. 
(See  sections  IV.E.,  and  FV.I.) 

•  Table  B  represents  constituents 
with  quantitation  limits  (EQCs)  as  exit 
levels — where  the  constituent  cannot  be 
measured  at  the  modeled  or 
extrapolated  risk  value.  An  additional 
condition  of  exit,  compUance  with 
treatment  standards  in  40  CFR  part  268, 
exists  for  any  waste  becoming  exempt 
under  today's  rulemaking  by  using  a 
constituent  exit  level  on  Table  B.  (See 
section  IV.I.2.b.) 

•  There  will  be  overlap  for  some 
constituents  between  Tables  A  &  B.  For 
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example,  the  wastewater  exit  level  for  a 
constituent  may  be  on  Table  A,  whereas 
the  nonwastewater  exit  level  may  be  on 
Table^B.  T 

•  Where  an  exit  level  does  not  exist 
on  Table  A  or  B  for  a  particular 
constituent,  the  waste  need  not  be  tested 
for  that  constituent,  r  of  example,  some 
constituents  that  arehydrolyzers  have 
exit  levels  for  nonwtstewaters,  but  not 
for  wastewaters.  A  complete  discussion 
of  deleticms  to  the  roaster  constituent 
list  can  be  found  in  Section  IV.C 

The  tables'  columns: 

•  Columns  1  and  ^  axe  the  CAS 
numbers  &  constituebt  names. 

•  There  are  two  pioposed  options  for 
the  development  of  today's  proposed 
exit  levels.  Option  1  is  the  option 
whereby  Maximum  Contaminant  Levels 
(MCLs)  from  the  Drinking  Water 
program  are  used  as  an  acceptable 
toxicity  exposure  forhuman  drinking 
water  exposure  and  tbxidty  benchmarks 
are  used  for  other  exposures.  Option  2 
is  the  option  whereby  toxicity 
benchmarks  are  used  as  acceptable 
exposure  levels  for  a|l  exposiues.  A 
more  complete  discussion  of  these  two 
options  is  found  in  section  IV.D.  of 
today's  proposed  rulf  The  effect  of  co- 
proposing  these  two  Options  is  that 
there  are  two  independent  sets  of 
proposed  exit  levels. 

— Coliunns  3,4,  and  5  represent  the  exit 
levels  that  were  derived  by  using  an 
MCL  benchmark  for  drinking  water 
ingestion  &  using  t^city  benchmarks 
for  all  other  routes  bf  exposure. 

— Columns  6,  7.  and  (  represent  the  exit 
levels  that  were  delved  by  using 
toxicity  benchmarks  for  all  routes  of 
exposiu«. 

•  The  definitions  ctf  wastewater  and 
nonwastewater  are  discussed  in 
Vni.A.l.a.ii. 

•  Coliunns  3  &  6  represent 
wastewater  exit  valuas.  If  a  generator 
determines  he/she  has  a  wastewater,  if 
each  constituent  in  the  waste  meets 
these  wastewater  exit  levels,  it  is 
eligible  for  exemption. 

— Values  in  colimms  8  &  6  were  derived 
from  the  most  limiting  of  non- 
groundwater-ecological  receptor,  non- 
groundwater-hiunati  receptor,  and 
groimdwater  pathway  values  from 
surface  impoundments  and  tanks  (the 
risk  assessment's  wastewater  units). 

•  Columns  (4  and  i)  and  (7  and  8) 
represent  nonwastewater  exit  values.  If 
a  generator  determines  he/she  has  a 
non-wastewater,  if  ea^  constituent  in 
the  waste  meets  both  0f  these 
nonwastewater  values,  it  is  eligible  for 
exemption.  The  totals!  level  must  be  met 
by  a  totals  analysis.  Tlxe  leach  level 
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must  be  met  by  a  TCLP  test  or  the 

calculational  screen. 

— Values  in  columns  4  &  7  were  derived 
from  the  most  limiting  of  the  non- 
groundwater-ecological  receptor  and 
non-groundwater-human  receptor 
pathway  values  from  land  application 
units,  ash  monofills,  and  waste  piles 
(the  risk  assessment's  nonwastewater 
units). 

— Values  in  columns  5  &  8  were  derived 
from  the  most  limiting  of  the 
groimdwater  pathway  values  from 
land  application  units,  landfills,  and 
waste  piles  (the  risk  assessment's 
nonwastewater  units). 

VI.  Minimize  Threat  Levek 


UMI 


A.  Batkground 

1.  Summary  of  the  tiazardous  and  Solid 
Waste  Amendments  of  1984 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA),  enacted  on 
November  8. 1984.  allow  hazardous 
wastes  to  be  land  disposed  of  only  if 
they  satisfy  either  of  two  conditions:  (1) 
They  can  either  be  treated  or  otherwise 
satisfy  the  requirements  of  section 
3004(m),  which  requires  EPA  to  set 
levels  or  methods  of  treatment,  if  any, 
which  substantially  diminish  ^e 
toxicity  of  the  water  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  water 
so  that  short  term  and  long  term  threats 
to  human  health  and  the  environment 
are  minimized;  or  (2)  they  can  be  land 
disposed  in  units  satisfying  the  so- 
called  no  migration  standards  in 
sections  3004(d)(1),  (e)(1),  and  (g)(5). 
Land  disposal  includes  any  placement 
of  hazardous  waste  in  a  landfill,  surface 
impoundment,  water  pile,  injection 
well,  land  treatment  facifity,  salt  dome 
formation,  underground  mine  or  cave. 
See  RCRA  section  3004(k). 

EPA  was  required  to  promulgate  land 
disposal  prohibitions  and  treatments 
standards  by  May  8,  1990  for  all  wastes 
that  were  either  listed  or  identified 
hazardous  at  the  time  of  the  1984 
amendments,  a  task  EPA  completed 
within  the  statutory  time  frames.  See 
RCRA  section  3004(d),  (e),  and  (g).  EPA 
is  also  required  to  promulgate 
prohibitions  and  treatment  standards  for 
wastes  identified  or  listed  after  the  date 
of  the  1984  amendments  within  six 
months  after  the  listing  or  identification 
takes  effect.  See  RCRA  section 
3004(g)(4). 

The  land  disposal  restrictions  are 
effective  on  promulgation.  See  RCRA 
section  3004(h)(1).  However,  the 
Administrator  may  grant  a  national 
capacity  variance  from  the  effective  date 
and  establish  a  later  effective  date  (not 
to  exceed  two  years)  based  on  the 


earliest  date  on  which  adequate 
alternative  treatment,  recovery,  or 
disposal  capacity  that  protects  human 
health  and  the  environment  will  be 
available.  (RCRA  section  3004(h)(2).) 
The  Administrator  may  also  grant  a 
case-by-case  extension  of  the  effective 
date  for  up  to  one  year,  renewable  once 
for  up  to  one  additional  year  when  an 
applicant(s)  successfully  makes  certain 
demonstrations.  (RCRA  section 
3004(h)(3).)  See  55  FR  22526  (June  1, 
1990)  for  a  more  detailed  discussion  on 
national  capacity  variances  and  case-by- 
case  extensions. 

As  explained  in  the  legislative 
history,  the  purpose  of  the  land  disposal 
restrictions  is  to  reduce  the  risks 
associated  with  land  disposal.  Congress 
also  intended  the  restrictions  to  reduce 
reliance  on  land  disposal  and  promote 
waste  minimization  since  land  disposal 
was  its  least  favored  method  of 
managing  hazardous  wastes. 

2.  EPA's  Interpretation  of  Standard  for 
Treatment  Requirements 

The  heart  of  the  LDRs  are  the 
standards  for  treatment  prior  to  land 
disposal,  which  must  meet  the  statutory 
requirement  to  "substantially  diminish 
the  toxicity  of  the  water  or  substantially 
reduce  the  toxicity  of  the  waste  so  that 
short  term  and  long  term  threats  to 
human  health  and  the  environment  are  " 
minimized."  RCRA  Section  3004(m): 
EPA's  interpretation  of  this  "minimize 
threat"  requirement  has  evolved 
through  a  long  series  of  rulemakings. 

When  EPA  proposed  its  first  set  of 
LDR  treatment  standards  it  took  the 
position  that  the  most  effective  way  to 
minimize  threats  was  to  base  standards 
on  the  capabilities  of  generally  available 
treatment  technologies.  (51  FR  16011 
Qanuary  14, 1986).)  To  avoid 
unnecessary  treatment,  however,  EPA 
also  proposed  to  "cap"  the  technology 
based  standards  with  risk-based 
screening  levels  based  on  human  health 
toxicity  thresholds  for  individual 
hazardous  constituents  and  modeling  of 
the  groundwater  route  for  exposure.  (51 
FR  16011-13.) 

in  the  final  rule  EPA  promulgated 
only  the  technology  based  standards. 
EPA  explained  that  although  it  believed 
it  had  authority  to  promulgate  risk- 
based  standards,  it  was  not 
promulgating  the  proposed  risk-based 
caps  because  of  extensive  comments 
raising  concerns  about  the  scientific 
uncertainties  of  risk  analysis.  (52  FR 
40578  (November  7. 1986).)  Industry 
challenged  the  final  standards,  claiming 
that  they  required  treatment  to 
concentrations  below  "minimize  threat" 
levels.  On  review,  the  Court  held  that 
section  3004(m)  authorized  both 


technology  based  and  risk-based 
standards,  but  remanded  the  rule  to  EPA 
for  a  fuller  explanation  of  its  decision  to 
rely  on  technology-based  standards 
alone.  [Hazardous  Waste  Treatment 
Council  v.  EPA,  888  F.  2d  355  (D.C. 
Ore.  1989).  ("HWTC  ID").)  The  court 
also  held  that  EPA  was  not  obligated  to 
adopt  either  the  RCRA  characteristic  test 
levels  or  the  Safe  I^rinking  Water  Act 
Maximum  Contaminant  levels  (MCLs) 
as  "minimize  threat"  levels  because 
neither  "purports  to  establish  a  level  at 
which  safety  is  assured  or  'threats  to 
human  health  and  the  environment  are 
minimized'."  (886  F.  2d  at  363.) 

In  its  response  to  the  remand.  EPA 
stated  that  the  best  way  to  fulfill  the 
requirements  of  section  3004(m)  would 
be  to  ensure  that  no  technology-based 
treatment  standard  required  treatment  of 
hazardous  waste  containing  levels  of 
hazardous  constituents  posing 
insignificant  risks.  (55  FR  6641  (Feb.  26. 
1990).)  EPA.  however,  explained  that  it 
was  not  yet  able  to  promulgate  such 
levels.  EPA  believed  that  it  lacked  a 
reliable  predictive  model  for  ground- 
watOT  exposure,  needed  to  assess 
exposure  scenarios  for  air  pathways, 
needed  to  consider  impacts  on 
ecological  receptors,  needed  to  develop 
additional  analytic  methods  for 
hazardous  constituents,  and  needed  to 
develop  an  approach  for  constituents 
with  threshold  effect  levels  lower  than 
detection  limits.  (Id.  at  6642.) 

In  the  same  notice,  EPA  noted  that  the 
.  "minimize  threat"  language  of  section 
3004(m)  could  reasonably  be  interpreted 
to  require  more  protection  than  the 
"normal  subtitle  C  command  that 
standards  be  those  necessary  to  protect 
human  health  and  the  environment." 
(Id.  at  6641.)  EPA  found  that  the  many 
portions  of  the  1984  amendments 
stressing  the  inherent  uncertainties  of . 
land  disposal  buttressed  this 
interpretation.  See,  e.g..  RCRA  sections 
1002(b)(7).  3004(d)(1)(A).  3004{e)(i)(A). 
3004(g)(5).  EPA  also  fbund  support  in 
the  legislative  history.  For  example,  the 
Senate  amendment  containing  the 
"minimize  threat"  standards  replaced  a 
committee  bill  that  only  would  have 
required  treatment  to  be  "protective  of 
human  health  and  the  environment." 
See  S.  757.  section  3004(b)(7),  printed  at 
S.  Pep.  No.  284,  98th  Cong.,  2nd  Session 
86.  Further.  EPA  noted  that  the  "no 
threat"  levels  it  had  been  using  in  site- 
specific  and  waste  stream  specific 
contexts,  such  as  clean  closures, 
delistings,  and  no-migration  petitions, 
would  not  necessarily  be  appropriate  for 
generally  applicable  standards  required 
to  minimize  threats  to  health  and  the 
environment.  (55  FR  6641.  note  1.) 


At  the  same  time.  7A  took  the 
position  that  section  30004(m)  does  not 
require  the  elimination  of  every 
conceivable  threat  posed  by  Umd 
disposal  of  hazardous  waste,  citing  a 
statement  by  Senator  Chaiiae  that  "{i]t  is 
not  intended  that  every  waste  receive 
repetitive  levels  of  treatment,  nor  must 
all  inorganic  constituents  be  reclaimed." 
130  Cong.  Rec.  S.9179  (daily  ed..  July 
25, 1984).  (55  FR  6641.  note  1.)  Clearly 
EPA  did  not  interpret  the  minimize 
threat  language  to  require  the 
elimination  of  all  threats. 

Today,  the  Agency  is  proposing  to  re- 
evaluate the  basis  for  some  of  the 
existing  fierformance  standards 
establi^ed  for  listed  wastes.  Since 
EPA's  response  to  the  HWTC  m  remand 
in  1990,  the  state-of-the-art  in  making 
quantitative  determinations  of  risk  has 
advanced  and  available  methods  have 
improved  significantly.  In  addition,  the 
increased  sensitivity  of  analytical 
methods  has  lowered  achievable 
detection  limits,  better  bioassays  exist 
than  in  the  past,  and  more  extensive 
biological  data  is  available  for 
extrapolation.  As  a  result,  the  universe 
of  available  health-based  and  ecological 
data  has  grown  significantly,  and  the 
reliability  of  this  information  has 
improved.  The  Agency  now  believes 
that  these  data  can  be  used  to  establish 
levels  that  minimize  threats  to  human 
health  and  the  environment. 

B.  Risk  Assessment  and  Minimize 
Threat  Levels 

1.  Rationale 

a.  Overview 

Today  the  Agency  is  proposing  to 
establish  risk-based  LDR  treatment 
requirements  for  some  of  the  hazardous 
constituents  for  which  exit  levels  are 
being  proposed.  These  risk-based  LDR 
requirements  will  minimize  the  short- 
term  and  long-term  threats  to  human 
health  and  the  environment  posed  by 
the  hazardous  waste  constituents.  The 
risk-based  LDR  levels  (or  "minimize 
threat"  levels)  would  have  the  effect  of 
capping,  or  limiting,  treatment  of  those 
waste  constituents  where  the  current 
technology-based  UTS  standards  require 
lower  concentrations.  EPA  also  hoped  to 
propose  most  of  these  constituent- 
specific  levels  as  "minimize  threat" 
levels  under  section  3004(m)  of  RCRA 
that  would  cap  current  technology- 
based  treatment  standards  under  at 
these  levels  the  LDR  program.  However. 
EPA  is  proposing  "minimize  threat" 
levels  only  for  those  constituents  that 
were  evaluated  under  the  multipathway 
risk  analysis  and  are  not  capped  by 
quantitation  (EQC)  limitations.  EPA  is 
proposing  to  promulgate  such  levels  as 


replacements  for  the  constituent- 
specific  treatment  levels  in  the  LDR 
Universal  Treatment  Standards  (UTS). 
(As  explained  in  more  detail  in  Section 
VI.  EPA  is  not  proposing  to  cap  any  LDR 
standards  requiring  the  use  of  specified 
technologies.)  As  shown  on  Table  1, 
§  268.60,  EPA  is  proposing  '^minimize 
threat"  levels  to  cap  UTS  treatment 
requirements  for  either  the  wastewater 
or  nonwastewater  (or  both)  for 
approximately  70  wastewater 
constituents  and  90  nonwastewater 
constituents. 

EPA,  however,  is  not  proposing  that 
any  extrapolated  levels  serve  as 
"minimize  threat"  levels  for  LDR 
purposes.  EPA  does  not  have  as  much 
confidence  that  this  alternative 
methodology  provides  enough 
information  on  risks  to  human  health 
and  the  environment  to  enable  EPA  to 
determine  that  risks  have  been 
minimized.  Similarly,  EPA  is  not 
proposing  that  any  levels  based  on 
quantitation  limits  serve  as  "minimize 
threat"  levels.  Such  levels  are  not  based 
on  any  analysis  of  risks  to  human  health 
and  the  environment.  In  fact,  as 
explained  above,  EPA  is  proposing  to 
require  compliance  with  technology- 
based  LDR  standards  for  all  wastes 
which  contain  such  constituents. 

If  a  claimant  finds  that  all 
constituents  in  a  waste  are  below  exit 
levels  at  the  waste's  point  of  generation 
and  if  the  claimant  meets  all  of  the 
requirements  for  filing  an  exit  claim. 
EPA  will  not  require  compUance  with 
the  LDR  treatment  standards  for  the 
waste.  EPA  will  take  the  position  that 
such  as  waste  never  became  subject  to 
subtitle  C  regulations,  so  that  LDR 
standards  never  applied  to  the  waste. 
EPA  is  proposing  to  take  this  position 
for  all  exit  levels,  regardless  of  whether 
they  were  generated  by  the 
multipathway  analysis,  the 
extrapolation  method,  or  EQC 
limitations.  For  further  explanation,  see 
section  VI.D. 

EPA,  however,  is  proposing  that  all 
hsted  wastes  which  as  generated 
contain  constituents  exceeding  exit 
levels  must  meet  LDR  requirements 
(current  or  as  modified  by  this 
proposal),  even  if  the  waste 
subsequently  becomes  exempt  from 
hazardous  waste  regulation  under  this 
rule.  This  requirement  resembles  EPA's 
current  rules  for  "de-characterized" 
wastes,  which  must  meet  LDR 
requirements  even  after  they  cease  to 
exhibit  the  hazardous  characteristic  that 
made  them  subject  to  Subtitle  C  in  the 
first  place. 
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b.  "Minimize  Threat"  requirement  of 
Section  3004(m) 

EPA  continues  to  believe  that  the 
minimize  threat  language  of  section 
3004(m)  does  not  require  the 
elimination  of  every  conceivable  threat 
posed  by  land  disftosal  of  a  hazardous 
waste.  The  legislative  history  of  LDR 
indicates  that  Congress  did  not  intend  to 
require  wastes  to  undergo  repetitive  or 
ultimate  levels  of  treatment.  Rather. 
Congress  wanted  to  require  use  of 
effective,  but  widely  available  treatinent 
technologies.  See  130  Cong.  Rec.  S  9178 
(daily  ed.  July  25, 1984)  (statement  of 
Soiator  Chafee  introducing  the 
amendment  that  bbcame  section 
3004(m).)).  Requiiing  elimination  of  all 
conceivable  threats  would  almost 
certainly  require  use  of  the  most 
eSiBctive  treatment  methods  available, 
and  this  appears  to  conflict  with 
Congresses'  treatment  goals.  Moreover, 
although  the  DC  dtrcuit  has  cited  the 
dictionary  definition  of  "minimize"  to 
uphold  technolo^based  treatment 
standards  below  !B>A  standards  such  as 
MCLs  and  TC  levels,  EPA  does  not 
beUeve  that  the  ct$irt  meant  that  EPA 
Ut6rally  must  reduce  threats  to  the 
maximum  extent  possible.  (See 
Hazardous  Waste  Treatment  Council  ID, 
886  F.2d  at  361;  Oiemical  Waste 
^fanagfiment  U,  9t6  F  2d.  at  14.)  EPA 
notes  that  the  cou|t  indicated  that  risk- 
based  treatment  st^dards  would  satisfy 
section  30004(m).  Hazardous  Waste 
Treatment  CouncS  III.  866  F.2d  at  364- 
65.  Further,  in  hi&  concurring  opinion, 
Judge  Silberman  stated  that  Congress 
would  allow  EPA  to  exercise  reasonable 
amounts  of  discre^on  in  determining 
the  level  of  risk  reduction  needed  to 
meet  the  minimize  threat  requirement. 
Id.  at  372. 

The  Agency  believes  that  today's  exit 
concentrations  caA  serve  as  risk-based 
land  disposal  restriction  levels  for 
several  reasons.  First,  the  risk 
assessment,  described  in  Section  IV  of 
today's  proposal,  significantly  expands 
beyond  the  scope  of  past  Agency  risk 
assessment  for  wastes  and  waste 
constituents.  Where  adequate  data  are 
available,  the  analysis  can  evaluate  the 
potential  for  waste  constituent 
migration  through  almost  all  significant 
environmental  ferte  and  transport 
pathways  leading  |to  exposure  for 
human  and  ecoloi^cal  receptors.  As 
explained  in  more  detail  below,  the 
Agency  is  also  relying  on  reasonable 
conservative  risk  (argets  for  both 
humans  and  ecolqgical  receptors  in 
developing  this  ri$k  assessment.  The 
Agency  believes  that  the  proposed  exit 
levels  represent  levels  below  which 
further  treatment  would  not  be  needed 


to  minimize  threats  to  human  health 
and  the  environment. 

c.  Scope  of  Risk  Assessment 

The  broad  scope  of  the  risk  analysis 
is  a  critical  factor  in  the  Agency's 
conclusion  that  proposed  exit  levels 
minimize  both  short  term  and  long-term 
threats  to  human  health  and  the 
environment,  for  those  constituents 
where  data  are  relatively  complete. 

The  risk  analysis  evaluates  all  of  the 
most  common  non-Subtitle  C  disposal 
options  available  to  waste  generators 
and  treaters.  These  include  disposal  in 
landfills/monofiUs  and  by  land  fanning, 
and  management  in  surface 
impoundments,  tanks  and  waste  piles. 
The  risk  analysis  assumes  no  minimum 
level  of  regulation  of  these  facilities,  and 
relies  on  available  data  to  characterize 
them.  As  described  in  detail  in  Section 
rv  and  in  the  risk  analysis  report  (EPA 
1995),  EPA  modeled  each  disposal 
alternative  using  median  values  for  most 
inputs,  and  high-end  or  conservative 
values  for  the  two  fate  and  transport  and 
two  exposure  parameters  for  which  the 
modeling  outcome  is  most  sensitive. 
The  Agency  believes  that  the  modeling 
will  also  protect  against  exposures  from 
similar  disposal  alternatives  not 
specifically  modeled. 

The  risk  analysis  evaluates  the 
movement  of  waste  constituents  from 
each  of  these  disposal  options  through 
numerous  environmental  fate  and 
transport  pathways.  Hiese  include 
pathways  involving  volatiles  and 
respirable  (PMIO)  particulates, 
particulate  deposition  on  soil  and  plant 
surfaces,  vapor  phase  diffusion  into 
surface  water  and  plants,  and  surface 
run-off  and  soil  erosion.  Many  of  these 
pathways  can  result  in  waste 
constituent  movement  through  the  food- 
chains.  Therefore,  human  exposures 
resulting  from  these  fate  and  transport 
pathways  include  inhalation,  soil  or 
groundwater  ingestion,  and  dermal 
contact,  as  well  as  exposure  through 
consumption  of  contaminated  foods 
such  as  fish,  beef  or  vegetables. 

EPA  screened  all  mmtipathway 
constituents  for  potential  to  pose  threats 
to  ecological  receptors.  For  45 
constituents,  EPA  quantitatively 
assessed  likely  risk  to  selected 
ecological  receptors.  Risks  to  both  fresh 
water  aquatic  and  terrestrial  organisms 
were  evaluated,  representing  different 
trophic  levels  and  feeding  habits  of  the 
ecosystem.  Fish,  daphnids,  and  benthic 
organisms,  mammals,  birds,  plants,  and 
soil  organisms  (nematodes,  insects,  etc.) 
were  evaluated.  The  sustainability  of  the 
ecosystem  and  reproducing  populations 
within  the  aquatic  and  terrestrial 
ecosystems  was  selected  as  an 


assessment  endpoint,  as  described  in 
Section  IV  of  this  Notice  and  in  detail 
in  Chapter  3  of  the  risk  analysis  support 
document  (EPA  1995). 

In  addition,  as  part  of  this  overall  risk 
assessment  effort,  the  Agency  has 
reviewed  and  reevaluated  its  modeling 
of  waste  and  waste  constituent 
movement  through  groundwater.  As 
described  in  Section  IV  above,  this 
responds  to  comments  by  interested 
parties  on  the  original  HWIR  proposal, 
as  well  as  incorporates  additional  data  . 
submitted  to  the  Agency  (API  data  base), 
and  updated  modeling  of  leaching  from 
wastes  (new  HELP  model;  get  Qte). 

In  evaluating  groundwater,  the 
Agency  examined  both  wells  located  on 
the  landfill  edge  and  closest  wells 
anywhere  down-gradient.  Also,  both 
finite  source  type  and  infinite-source 
type  constituents  (which  behave  as 
though  there  is  an  infinite  supply  of  the 
constituent  in  the  landfill,  and  will 
continue  to  leach  forever)  were 
evaluated.  For  finite  source  type 
constituents,  the  available  constituent 
was  not  apportioned  over  the 
groundwater  and  other  pathways,  i.e., 
groundwater  was  modeled  separately'. 
Adsorption  to  soil  and  degradation  of 
waste  constituents  (but  not 
biodegradation)  is  modeled,  and  the 
toxicity  of  constituent  daughter 
products  (either  more  or  less  toxic  than 
the  parent  compounds)  is  included. 
(There  is  a  biodegradation  module  to  the 
model;  however,  data  to  run  that 
module  for  national  conditions  are  not 
adequate  at  this  time,  although  data 
were  available  for  some  sites.  The 
Agency  will  continue  to  evaluate 
biodegradation  data  as  they  become 
available,  and  assess  in  the  future 
whether  national  biodegradation 
estimates  can  be  defensibly  made). 
Leaching  and  groundwater  migration 
from  disposal  in  imregulated  industrial 
landfills,  surface  impoundments,  and 
waste  piles  have  been  modeled. 

In  evaluating  the  results  of  this  series 
of  groundwater  modeling  exercises,  the 
Agency  selected  the  approximate  90th 
percentile  fi^m  a  distribution  of  wells 
closest  to  modelled  sites.  This  means 
that  there  is  about  a  90%  probabihty 
that  the  drinking  water  well  closest  to 
the  landfill  would  be  protected  at  the 
target  concentration  (MCL  or  HBN).  All 
wells  more  distant  would  be  protected 
to  a  greater  extent. 

As  described  in  section  VI.E.  above, 
the  Agency  then  reviewed  the  risk 
assessment  for  groimdwater  and  the 
pathways  for  each  constituent,  and 
selected  as  the  exit  level  the 
concentration,  back-calculated  to  the 
waste,  from  the  most  limiting  (or  highest 
risk)  pathway.  By  using  the  most 


limiting  pathway  as  the  basis  for  the  risk 
criterion,  the  Agency  beUeves  it  has 
accounted  for  aU  significant  risks 
resvdting  from  disposal  and 
management  of  the  waste  outside  of 
Subtitle  C 

The  agency  believes  it  is  also 
important  to  identify  and  discuss  some 
of  the  limitations  of  the  risk  assessment, 
especially  as  they  relate  to  determining 
whethOT  short  tnrn  and  long-term 
threats  to  human  health  and  the 
environment  have  been  minimized. 

The  analysis  does  not  account  for 
additivity  of  risk  for  exposure  to 
multiple  constituents.  Evaluation  of  risk 
additivity  can  be  a  complex  analysis 
when  even  a  few  constituents  are 
included.  In  the  case  of  multiple  waste 
constituents,  potentially  occurring  in 
one  or  more  waste  streams  that  might  be 
considered  fat  exit,  the  complexity  of 
ccmducting  and  analysis  of  additivity  of 
risk  quickly  becomes  overwhelming. 
However,  EPA  believes  it  will  often  be 
the  case  that  one  constituent  typically 
drives  determinations  of  whether  waste 
streams  exit  and  additivity  would  often 
make  little  difiierence  with  respect  to  the 
calculated  exit  levels. 

Exposiues  to  the  same  constituent 
from  several  pathways  also  are  not 
added  together,  even  though  the  risk 
analysis  does  apportion  the  available 

Quantity  of  wraste  constituents  over  the 
Ifferent  pathways  evaluated.  Again, 
EPA  believes  that  often  one  result  (in 
this  case,  one  pathway)  would 
contribute  most  of  the  risk  and  litde 
would  be  gained  from  adding  across 
pathways.  EPA  requests  conunent  on 
this  issue. 

Data  also  were  not  available  for  all 
human  exposure  routes  for  all 
constituents,  although  data  for  high-risk 
pathways  ware  usually  available. 
Nonetheless,  the  Agency  beUeves  the 
exit  levels  can  be  considered  to 
represent  levels  that  minimize  threats  to 
human  health  and  the  environment 
because  of  the  comprehensive 
evaluation  of  possible  exposure  routes, 
consideration  of  both  human  and 
ecologic  risk,  selection  of  the  most 
restrictive  pathway  overall,  and  the 
relatively  conservative  risk  target,  10"*, 
used  in  setting  the  exit  levels  derived 
from  cancer  risk  estimates. 

As  mentioned  above,  EPA  conducted 
a  screening  analysis  to  identify  47  high 
priority  ccmstituents  for  ecological 
assessment.  EPA  did  not  model  the 
ecological  impacts  for  36  additional 
constituents  that  displayed  one 
characteristic  indicating  potential 
ecological  impacts.  EPA  is  proposing  to 
set  minimize  threat  levels  for  19  of  these 
constituents. 


EPA  beUeves  that  it  has  adequately 
assured  that  the  caps  to  BDAT  treatment 
standards  proposed  today  minimize 
threats  to  the  environment.  The  specific 
ecological  risk  assessment  conducted  for 
45  constituents  (19  of  which  have 
minimize  threat  levels  under  this 
proposal)  is  the  most  extensive  EPA  has 
ever  conducted  under  the  RCRA 
program  to  date.  EPA  did  not  find 
threshold  effects  data  for  all  seven 
groups  of  ecological  receptors  for  any 
constituent  evaluated  for  ecological 
rides.  Rather,  EPA  typically  had 
benchmarks  for  three  to  five  groups. 
Nevertheless,  its  consideration  of  a 
broad  range  of  species  and  use  of 
reasonably  conservative  endpoints 
ensures  that  threats  to  ecological 
receptors  are  minimized. 

With  regard  to  chemicals  that  did  not 
undergo  this  detailed  assessment,  EPA 
has  conducted  an  extensive  review  of 
risks  to  hmnan  health,  including  a 
thorough  review  of  risks  posed  by 
indirect  pathways  and  risks  posed  by 
constituents  that  bioacomitilate  in 
plants  and  animals  cons\uned  by 
humans.  (Bioaccumulation  is  a  key 
concern  for  protection  of  many 
ecological  species.)  EPA  believes  that  it 
is  reasonable  to  assume  that  the  exit 
levels  identified  by  this  analysis  also 
minimize  threats  to  ecological  receptors 
unless  it  has  some  definite  data 
indicating  that  additional  protection  is 
warranted.  Reliance  on  these  levels  is 
particularly  appropriate  for  those 
chemicals  that  did  not  display  one  of 
EPA's  ecological  screening 
charactoistics.  EPA  finds  it  also 
appropriate  for  the  15  "minimize 
threat"  chemicals  which  exhibited  one 
ecological  screening  characteristic.  EPA 
acknowledges  that  conducting  a  specific 
assessment  of  ecological  risks  for  these 
15  constituents  would  have  provided 
additional  assurance  that  threat  to 
ecological  recepton  were  minimized. 
EPA  sohdts  comment  on  the  option  of 
declining  to  set  minimize  threat  levels 
for  these  15  constituents  until  it  can 
complete  an  ecological  assessment  for 
them. 

d.  Risk  Targets  Minimize  Threats 

The  Agency  beUeves  that  the  risk 
targets  used  in  the  risk  analysis  to  back 
calculate  to  waste  concentrations 
minimize  threats  to  human  health  and 
the  environment  For  cancer  risks  to 
hiunan,  a  risk  target  of  one  in  one 
miUion,  over  a  Ufetime  is  the  risk  target. 
For  non-cardnogens,  a  hazard  quotient 
(HQ)  based  on  a  reference  dose  or  other 
comparable  value  from  the  Uterature 
could  not  exceed  one  (hazard  quotient 
(HQ)=1).  Reference  doses  or  comparable 
values  are  based  on  studies  of  toxicity 


and  no-effect  levels  in  test  animals  and 
extrapolated,  using  safety  factors,  to 
humans.  For  ecological  receptors, 
population  effects  inferred  from 
individual  effects  and  effects  on  a 
substantial  number  of  both  aquatic  and 
terrestrial  species  were  evaluated. 

Other  risk  targets  may  be  considered 
in  estabUshing  minimize  threat  levels. 
The  Agency  soUdts  comment  on 
whether  apportionment  of  the  RfD  ought 
to  be  used  in  estabUshing  minimize 
threat  levels  (i.e.,  HQ<1).  The  Agency 
uses  20%  of  the  Rfd  in  setting  drinking 
water  standards;  a  similar  approach 
might  be  appropriate  in  estabUshing 
minimize  tlueat  levels  and  in 
estabUshing  exit  levels.  EPA  requests 
comment  on  this  issue. 

2.  PubUc  PoUcy  Considerations 

FinaUy,  the  Agency  beUeves  that  it 
represents  good  pubUc  poUcy  to  reduce 
or  eliminate  unneeded  or  dupUcative 
regulatory  requirements.  In  this  case, 
the  Agency  beUeves  that  for  the  initial 
Ust  of  constituents  Usted  in  Table  1  of 
40  CFR  268.60,  treatment  to  the  UTS/ 
LDR  standard  is  no  longer  required 
beyond  waste  constituent 
concentrations  where  risks  to  hiunan 
health  and  the  environment  are 
insignificant.  Because  there  is  no 
purpose  in  terms  of  protecting  hiunan 
health  and  the  environment  for 
retaining  the  more  stringent  LDR 
requirements,  the  Agency  is  proposing 
to  revise  them  to  the  risk-based  levels. 
This  would  reduce  the  overall  number 
of  different  and  distind  regulatory 
requirements  on  waste  generators  and 
treaters,  would  rationaUze  the  RCRA 
regulations,  and  will  provide  significant 
poUution  prevention  opportunities  and 
incentives.  Waste  generatora  would 
have  only  one  target  level  to  dired  their 
poUution  prevention  effort  toward.  If 
generators  met  the  LDR/exit  levels,  the 
waste  would  not  be  considered 
hazardous,  and  no  additional  treatment 
would  be  required  before  disposal  in  a 
subtitle  D  fedUty.  Where  waste 
continues  to  exceed  one  or  more  exit 
levels  after  LDR  requirements  are  met, 
subtiUe  C  disposal  would  be  required. 

C.  Risk-based  IDR  levels 

1.  List  of  Constituents  and  Minimize 
Threat  Concentrations 

As  was  mentioned  earUer  in  this 
section,  only  modeled  constituents'  risk- 
level  results  are  eligible  to  serve  as  risk- 
based  LDR  levels  meeting  the  statutory 
requirement  of  minimize  threat.  In 
addition,  minimize  threat  levels  are 
only  proposed  for  those  constituents 
where  the  risk  level  is  higher  (less 
stringent)  than  the  associated 
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technology-based  treatment  standard  in 
§  268.40  or  the  UTSlevel  in  §  268.48. 

First,  the  Agency  t«peats  that  it  is  not 
proposing  to  set  any  alternative  risk- 
based  LDR  standards  expressed  as 
specified  technologies  (rather  than 
constituent  concent^tions.) 
Consequently,  the  option  of  complying 
with  minimize  threat  levels  in  lieu  of 
levels  specified  in  part  268  will  be 
available  only  for  wastes  with  treatment 
standards  expressed  as  constituent 
concentrations.  This  includes  both . 
wastes  subject  to  waiite-specific 
treatment  requirements  under  the  table 
to  §  268.40  and  wastes  subject  to  the 
Universal  Treatment  Standard  levels  in 
the  table  to  $268.48 

The  Agency  proposes  that  for 
purposes  of  establisling  nonwastewater 
and  wastewater  minjmim  threat  values 
for  wastes  with  BOAT  treatment 
standards  expressed  as  constituent 
concentrations,  the  levels  proposed 
would  utilize  the  LOR  definitions  of 
nonwastewater  and  Wastewater  fit)m  40 
CFR  268.2(d)  and  (f).  Therefore,  any  exit 
levels  that  are  considered 
nonwastewater  for  purposes  of  exit  will 
also  be  considered  nonwastewater  for 
purposes  of  minimise  threat.  Likewise, 
wastewater  exit  levels  Will  be 
considered  wastewater  LDR  levels.  The 
Agency  believes  that  consistent 
definitions  of  nonwastewater  and 
wastewater  is  the  only  practical  means 
to  establish  minimi?:^  threat  levels.  The 
Agency  realizes,  hovrever,  that  the 
modeling  and  subsequent  development 
of  exit  levels  for  today's  proposed  exit 
did  not  use  the  part  ^68  definition  of 
nonwastewater  and  Wastewater.  (A 
complete  discussion  iof  this  may  be 
foimd  in  section  VmA.l.a.ii.)  The  effect 
of  this  would  be  that  some  wastes  that 
would  be  defined  as  wastewaters  under 
today's  proposed  exit  scheme  would  be 
considered  LDR  nonowastewaters.  The 
Agency  requests  contment  on  whether 
the  definition  in  Part  268  should  be 
adopted  for  purposes  of  establishing 
minimize  threat  levels. 

The  Agency  compared  the  exit  levels 
to  the  current  LDR  treatment  levels  to 
determine  whether  a  constituent's  risk 
level  should  be  proposed  as  a  minimize 
threat  level.  For  wastewater  values,  the 
LDR  wastewater  valile  was  directly 
compared  to  the  wastewater  exit  value. 
Where  the  UTS  nonwastewater  level  is 
a  total  level,  the  comparison  was  made 
to  the  nonwastewater  totals  exit  level. 
Where  the  LDR  nonwastewater  level  is 
a  leach  level,  the  comparison  was  made 
to  the  nonwastewater  leach  exit  level. 
However,  for  the  reaaons  explained 
below,  the  nonwastewater  niininii7^ 
threat  level  would  contain  both  a  leach 
level  and  a  totals  level.  For  both 
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wastewater  and  nonwastewater,  where 
the  most  comparable  exit  level  is  higher 
(less  stringent)  than  the  current  LDR 
level,  the  constituent's  risk  level  is 
proposed  as  an  optional  minimize  threat 
level.  The  Agency  requests  comment  on 
this  approach  to  determining  which  exit 
levels  are  higher  than  ciurent  LDR 
levels. 

The  Agency  is  proposing  that  testing 
requirements  when  using  minimize 
threat  levels  would  be  consistent  with 
the  current  LDR  testing  requirements 
found  in  §  268.7.  The  Agency  proposes 
that  if  a  claimant  wishes  to  meet  LDR 
requirements  by  complying  with  a 
minimize  threat  level,  the  claimant  must 
meet  the  minimize  threat  levels  with  a 
totals  anal)rsis,  and  where  specified,  the 
waste  must  meet  the  leach  level  with  a 
leachate  analysis.  The  Agency  believes 
that  a  totals  analysis  is  preferable  to  a 
leach  analysis  for  establishing  minimize 
threat  levels,  as  it  more  directly  pertains 
to  all  pathways,  not  only  the 
groundwater  pathway. 

Today's  proposed  exit  levels  for 
nonwastewaters  consist  of  two  risk 
levels  for  each  constituent  The  totals 
(mg/kg)  nonwastewater  risk  level  is  the 
result  of  the  most  limiting  non- 
groundwater  pathway.  The  leach  (mg/L) 
nonwastewater  risk  level  is  the  result  of 
the  most  limiting  groundwater  pathway. 
The  Agency  believes  it  would  he 
preferable  to  have  one  exit  level,  but  the 
groundwater  model  results  are  a  leach 
(mg/1),  whereas  the  results  from  the 
multipathway  analysis  are  a  totals  (mg/ 
kg),  and  the  science  to  extrapolate  from 
a  leach  to  totals  is  highly  variable.  Using 
only  the  leach  or  only  the  total  risk  level 
would  reflect  only  a  portion  of  the  risks 
presented  by  the  waste.  A  waste  must 
meet  both  of  these  limits  before  it 
minimizes  threats  to  human  health  and 
the  environment  Consequently,  EPA  is 
proposing  to  include  both  levels  in  the 
minimize  threat  standards  for 
nonwastewaters.  The  Agency  proposes 
to  allow  generators  to  either  use  a 
calculational  screen  or  perform  the 
TCLP  to  make  a  determination  that 
constituent  concentrations  do  not 
exceed  nonwastewater  leach  minimize 
threat  levels.  A  full  discussion  and 
explanation  of  the  calculational  screen 
can  be  found  in  section  VDI.A.l.a.lii.  of 
today's  proposal. 

Because  extrapolating  from  a  leach  to 
a  total  varies  with  each  constituent  and 
is  not  easily  measured,  EPA  has  not 
directly  compared  both  of  the  minimize 
threat  levels  with  the  UDR  standard.  The 
Agency  requests  data  on  specific 
constituents  where  the  second,  less 
easily-compared  nonwastewater 
minimize  threat  level  may  be  harder  to 
achieve  than  the  current  LDR  standard. 


If  such  results  occur,  waste  handlers 
will  not  be  required  to  use  the  new 
minimize  threat  levels.  The  levels  in  the 
tables  to  §  268.40  and  §  268.48  will 
continue  to  satisfy  LDR  requirements  as 
they  always  have.  The  minimize  threat 
levels  will  be  located  in  Table  1  of 
§  268.60,  are  optional,  and  are  intended 
to  be  used  to  provide  treatment  reliet 
The  Agency  believes  that  minimize 
threat  levels  will  only  be  used  where 
they  are  less  stringent  than  current  LDR 
levels.  The  Agency  requests  comment 
on  the  proposed  revinons  to  part  268 
vtrith  respect  to  minimize  threat  levels. 

Table  D-1  of  appendix  D  to  the 
preamble  presents  for  comparison 
aurent  LDR  UTS  standards  and 
proposed  minimize  threat  levels.  The 
Agency  is  proposing  that  for  the 
constituents  listed  balow,  the  risk  levels 
may  substitute  for  current  UTS 
treatment  levels  in  40  CFR  268.48  or  fat 
treatmoit  standards  for  these 
constituents  in  40  CFR  268.40.  A  table 
of  the  proposed  minimize  threat  levels 
can  be  found  at  proposed  40  CFR  268.60 
subpart  F  in  the  regulatory  text   • 
following  this  preamble. 

2.  Constituents  for  Which  Exit  Levels 
Are  Not  Minimize  Threat  Levels 

As  an  alternative  to  the  approach 
described  in  C.1  above,  the  Agency 
solicits  comment  on  the  background       r 
data  underl]ring  the  risk  evaluations  for 
these  omstituents.  The  Agency  believes, 
in  general,  that  the  constituents 
evaJiiated  in  the  risk  analysis  have 
relatively  complete  assessments  of  risk. 
The  Agency  recognizes,  however,  that 
data  quality  and  completeness  can  vary 
among  constituents,  even  for  those  for 
which  risk  can  be  assessed.  The  Agency 
solicits  comment  on  both  general 
criteria  for  assessing  completeness  of 
data,  and  also  specific  constituents  for 
which  use  as  minimize  threat  levels  to 
cap  LDR  requirements  may  be 
inappropriate. 

D.  Meeting  LDR  Requirements  '*• 

1.  Wastes  Below  Exit  Levels  as 
Generated 

EPA  proposes  that,  if  a  generator 
samples  a  Usted  waste  stream  at  its 
point  of  generation  and  analysis  of  the 
sample  shows  all  constituents  to  be 
below  exit  levels,  LDR  requirements 
would  not  apply  to  the  waste.  EPA  is 
proposing  this  result  both  for 
constituents  with  exit  levels  based  on 
multipathway  analysis  (where,  since 
exit  levels  can  serve  as  LDR  "minimize 
threat"  levels  that  cap  ciutent  treatment 
requirements,  the  LDR  program  will 
never  require  treatment  to  levels  lower 
than  exit  levels)  and  constituents  with 


exit  levels  based  on  extrapolation  from 
the  multipath  analysis  or  quantitation 
levels  (where,  since  EPA  has  not 
proposed  to  make  exit  levels  into  LDR 
jninimiaw  threat  levels.the  LDR 
programs  may  require  treatment  to 
levels  lower  than  exit  levels). 

To  claim  this  relief  generators  would 
have  to  certify  that  they  sampled  their 
wastes  at  the  point  of  generation.  In  the 
interim  between  sampling  and  receipt  of 
analytical  results,  the  generator  woiild 
be  required  to  manage  the  waste  as 
hazardous.  However,  EPA  would  take 
the  position  that  this  brief  period  of 
Subtitle  C  regulation  would  not  subject 
the  waste  to  LDR  requirements. 

EPA  believes  that  position  is 
consistent  Mdth  its  prior  interpretations 
of  LDR  provisions  and  the  D.C.  Circuit's 
opinion  in  Chemical  Waste 
Management  H.  At  issue  in  that  case 
was  EPA's  determination  that  LDR 
treatment  standards  apply  to  wastes  that 
are  d^aracterisUcally  hazardous  at  the 
point  of  generation  but  that 
subsequently  cease  to  exhibit 
characteristics  and  become 
nonhazardous  wastes.  EPA  took  that 
position  to  ensiue  that  characteristic 
wastes  receive  effective  treatment. 
Without  this  requirement,  for  example, 
it  would  be  possible  to  dilute 
characteristic  wastes  and  evade  LDR 
treatment  requirements.  The  Coiirt  held 
that  EPA  must  apply  this  interpretation 
consistently  to  characteristic  wastes. 

It  is  not  necessary,  however,  to  follow 
this  interpretation  for  wastes  that  are 
generated  vtrith  all  constituent 
concentrations  below  exit  levels.  EPA 
can  reasonably  distinguish  between 
wastes  that  are  below  exit  levels  at  the 
point  of  generation  and  wastes  which 
achieved  such  levels  at  some 
subsequent  time.  Only  wastes  which 
exceed  exit  levels  at  the  point  of 
generation  need  continued  LDR 
applicability  to  ensiue  that  they  reduce 
constituent  concentration  or  constituent 
mobility  by  complying  with  LDR 
standards  rather  than  using  dilution  or 
some  other  inferior  form  of  treatment.  A 
generator  of  wastes  that  meet  exit  levels 
as  generated  would  not  use  waste 
treatment  to  evade  LDR  requirements. 
Rather,  he  or  she  might  use  waste 
minimization  techniques  to  reduce 
concentration  or  mobility  of 
constituents  in  the  preou^or  to  his 
waste. 

EPA  notes  that  it  is  proposing  to 
require  listed  wastes  which  exceed  exit 
levels  at  the  point  of  generation  to  meet 
LDR  treatment  requirements,  even  if  the 
waste  later  meets  exit  levels.  EPA 
beheves  that  this  requirement  carries 
out  the  LDR  requirements  set  out  in  the 


Third  Third  rule  and  the  Chemical 
Waste  decision. 

Finally,  EPA  notes  that  it  would  be 
possible  to  articulate  alternative 
rationales  for  exempting  from  LDR 
requirements  wastes  which  meet  today's 
exit  levels  as  generated.  For  exit  levels 
based  on  extrapolations  from  the 
multipathway  analysis,  EPA  could  argue 
that  extrapolated  levels  are  LDR 
"minimize  threat"  levels.  EPA, 
however,  thinks  protection  of  the 
environment  is  better  served  by 
refraining  from  such  a  step  and 
requiring  wastes  which  exceed  such 
levels  at  the  point  of  generation  to  meet 
aurent  technology-based  LDR 
standards.  (As  explained  above,  EPA  is 
not  entirely  certain  that  these 
extrapolated  levels  actually  minimize 
risks  for  all  constituents.)  For  exit  levels 
based  on  quantitation  limits,  imposing 
LDR  requirements  would  not  have  any 
practical  impact.  LDR  treatment 
standards  are  limited  by  the  same 
quantitation  limits  proposed  for  this 
rule.  Consequently,  treatment  standards 
for  constituents  limited  by  analytical 
capabilities  are  not  lower  than  the  exit 
levels. 

2.  Wastes  Above  Exit  Leveb  as 
Generated 

Listed  wastes  that  are  above  exit 
levels  as  generated  would  be  required  to 
be  treated  to  the  LDR  standards  in  force 
at  the  time  if  they  are  placed  on  the 
land. 

Vn.  Dilution 

The  1984  RCRA  Amendments 
(HSWA)  established  a  vigorous  national 
policy  for  minimizing  the  generation  of 
hazardous  wastes.  Section  1003  of 
RCRA,  as  amended  in  1984,  established 
a  national  waste  minimization  policy 
stating  that  "wherever  feasible,  the 
generation  of  hazardous  waste  is  to  be 
reduced  or  eliminated  as  expeditiously 
as  possible".  The  policy  also  dted  the 
need  to  reduce  the  voliune  and  toxicity 
of  hazardous  wastes  which  is 
nevertheless  generated.  Similarly, 
section  3005^)  prescribed  that  effective 
September  1, 1985,  all  RCRA  permittees 
who  generate  waste  disposed  of,  treated, 
or  stored  on-site  certify,  on  an  aimual 
basis,  that  the  facility  has  waste 
minimization  programs  in  place.  In 
addition,  section  3002(b)  mandates  that 
hazardous  waste  generators  include  a 
certification  virith  their  hazardous  waste 
manifests  that  the  generator  has  a  waste 
minimization  program  in  place  and  that 
the  proposed  method  of  off-site 
management  minimizes  threats  to 
himian  health  and  the  environment.  In 
concert  with  these  HSWA  mandates,  it 
is  the  Agency's  policy  to  encourage 


source  reduction  (i.e.,  waste 
minimization)  and  waste  treatment  as 
preferable  to  disposal  and  dilution. 

EPA  has  recognized  that  successful 
implementation  of  the  land  disposal 
restrictions  requires  that,  in  general, 
dilution  be  prohibited  as  a  partial  or 
complete  substitute  for  adequate 
treatinent  of  restricted  wastes.  The 
legislative  history  indicates  that  such  a 
prohibition  "is  particularly  important 
where  regulations  are  based  on 
concentrations  of  hazardous 
constituents"  (H.R.  Rep.  no.  198,  Part  I, 
98th  Congress,  1st  Session  38  (1983)). 

The  Agency  also  opposes  the  dilution 
of  hazardous  wastes  for  several 
technical  reasons.  Most  importantly, 
dilution  is  an  environmentally 
inappropriate  means  to  reduce  toxicant 
concentrations  because  it  does  not 
reduce  toxicant  loadings  to  the 
environment.  The  same  mass  of  toxicant 
is  released  to  the  environment  when  a 
diluted  waste  is  disposed  as  would  be 
if  that  same  waste,  prior  to  dilution, 
were  to  be  disposed.  While  mass 
loading  of  the  environment  is  itself  a 
serious  concern,  the  potential  for 
environmental  damage  is  magnified 
when  toxicants  (for  example,  pesticides 
and  metals)  bioacciunulate  in  the  food 
chain.  In  addition,  diluted  wastes  can 
create  an  imnecessary  demand  for 
scarce  solid  waste  disposal  capacity. 

For  these  reasons,  dilution  is 
generally  prohibited  as  a  means  to 
achieve  the  exemption  levels  under 
today's  pro|>osal.  Because  today's  rule 
proposes  to  amend  the  some  of  the 
current  LDR  levels  by  establishing 
minimize  threat  levels,  allowing 
dilution  as  a  means  of  achieving 
exemptions  would  be  inconsistent  with 
the  ban  on  4ilution  included  in  the  land 
disposal  restrictions  rule  (40  CFR 
268.3).  In  addition,  dilution  would  be 
inconsistent  with  the  Congressional 
purpose  of  encouraging  waste 
minimization.  Thus,  today's  proposed 
rule  specifically  prohibits  dilution  as  a 
means  of  attaining  the  exemption  levels 
except  as  provided  imder  the  LDR 
program  under  40  CFR  268.3(b). 

Vm.  Implementation 

Today's  proposed  rulemaking  would 
establish  a  generic  set  of  constituent- 
specific  exemption  levels  for  Usted 
hazardous  wastes.  Wastes  with 
hazardous  constituent  concentrations 
below  the  generic  exemption  levels 
would  be  conditionally  exempt  from 
Subtitle  C*  Today's  proposed 


'  Exempted  wastes  would  continue  to  be  solid 
wastes,  and  as  such  would  require  propter 
management  under  subtitle  D  and  other  applicable 
state  laws. 
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rulemaking  would  b0  self- 
implemmiting;  that  is,  no  prior 
governmental  approtal  or  review  of 
documentation  wou^d  be  required 
before  wastes  are  eh|ible  to  exit 
Claimants  of  an  exei^ption,  however, 
would  be  required  tq  meet  certain 
prerequisites  in  addition  to  the  generic 
constituent  concentration  levels  before 
the  wastes  would  be  considered  non- 
hazardous.  These  testing  and 
notification  requirements  are  necessary 
to  ensure  that  only  tliose  hazardous 
wastes  which  truly  i»eet  the  exemption 
criteria  exit  the  subtitle  C  system.  In 
addition,  certain  testing  and  record- 
keeping conditions  would  be  imposed 
to  maintain  the  exemption  to  ensure 
that  the  waste  continued  to  be  eUgible 
for  the  exemption.  Failure  to  satisfy  the 
conditions  would  void  the  exemption. 

A.  Implementation  Requirements 

To  make  an  effective  claim,  persons 

would  need  to  comply  with  the 

following  requirements: 

— The  waste  must  be  sampled  and 
tested  in  accordance  with  a 
comprriiensive  saiiipling  and  analysis 
plan  prepared  prior  to  conducting 
sampling  and  analysis  (EPA 
recommends,  as  giiidance,  using  the 
basic  elements  of  sampling  and 
analysis  plans  described  in  Chapters 
One  and  Nine  of  S^-846): 

— Representative  san^ples  collected  in 
support  of  an  exeniption  proposed  in 
today's  notice  must  consist  of  a 
sufBcient  number  of  samples  to 
represent  the  spatitl  and  temporal 
variability  of  die  waste  characteristics; 

^The  waste  must  be  tested  for  all 
hazardous  constituents  except  those 
that  should  not  be  present  in  the 
waste  as  defined  by  this  rule,  with 
docimientation  supporting 
determination  not  to  test  any 
constituent  availaUe  on-site  at  the 
time  of  the  notification; 

— If  the  claimant  must  test  for  any 
hazardous  constituents  on  table  B  of 
appendix  X  of  40  CFR  part  261,  the 
waste  must  also  meet  treatment 
standards  for  those  constituents  Usted 
on  UTS  table  of  40  PH  268.48; 

— A  notification  must  be  submitted  to 
the  Regional  Administrator  (or 
authorized  State)  (hereafter  referred  to 
as  the  implementatton  authority), 
along  with 

— ^A  certification  signisd  by  the 
claimant's  authori^d  representative 
attesting  to  the  coi^pleteness  and 
accuracy  of  the  notification,  and 

— Verification  that  a  ootice  of  the 
exemption  claim  has  been  placed  in  a 
major  local  newspaper  of  general 
circulation. 


Any  deficiencies  in  compUance  with 
these  requirements  would  prevent  the 
exemption  from  being  valid;  that  is,  the 
waste  would  not  exit  the  subtide  C 
system.  Claimants  would  not  be  able  to 
use  their  knowledge  of  the  waste  alone 
to  make  a  determination.  Furthermore, 
in  order  to  defend  a  claim  that  a  waste 
vras  exempt  imder  today's  proposed  rule 
and  thus  exempt  bam  hazardous  waste 
regulation,  claimants  would  bear  the 
burden  in  an  enforcement  action  of 
establishing  that  the  waste  in  question 
met  the  exit  levels  and  the  other 
requirements  for  the  exemption. 

1.  Testing  Requirements 

In  today's  notice,  the  Agency  is 
proposing  concentration-based 
exemption  criteria  below  which  a  Usted 
hazardous  waste  would  be  conditionally 
exempt  fit>m  subtiUe  C  compliance.  To 
best  ensiire  accurate  characterizations  of 
constituent  concentrations  in  these 
wastes,  the  Agency  is  also  proposing 
sampling  and  analysis  requirements  for 
the  exemption  determination  proposed 
today.  Adherence  to  these  requirements, 
however,  does  not  ensure  that  the 
characterization  is  accurate  and     . 
representative  of  a  waste  on  a  continual 
basis.  It  is  the  generator's  responsibility 
to  ensure  that  a  waste  always  meets  the 
exemption  requirements  proposed  today 
for  all  appendix  X  of  40  CFR  part  261 
constituents,  regardless  of  which 
constituents  the  facility  is  required  to 
test  and  how  often  testing  is  performed. 

To  be  eligible  for  an  exemption.  EPA 
is  proposing  that  faciUties  must  (1) 
demonstrate  that  each  constituent  of 
concern  is  not  present  above  the 
specified  exemption  level  in  the  waste. 
(2)  demonstrate  that  the  analysis  could 
have  detected  the  presence  of  the 
constituent  at  or  below  the  specified 
exemption  level,  and,  (3)  where 
specified,  comply  with  the  LOR 
standards  applicable  to  the  waste. 
Today's  proposed  rule  allows  that  any 
reliable  analytical  method  may  be  used 
to  demonstrate  that  no  constituent  of 
concern  is  present  at  concentrations 
above  the  exemption  levels.  It  is  the 
responsibihty  of  the  generator  to  ensure 
that  the  sampling  and  analysis  is 
unbiased,  precise,  and  representative  of 
the  waste. 

The  Agency  will  consider  that  the 
exemption  level  was  achieved  in  the 
waste  matrix  if  an  analysis  in  which  the 
constituent  is  spiked  at  the  exemption 
level  indicates  that  the  analyte  is 
present  at  that  level  within  analytical 
method  performance  limits  (e.g.,  bias 
and  precision).  The  Agency  prefers  this 
empirical  demonstration  of  method 
periformance  through  the  successful 
analysis  at  the  exemption  level.  The 


Agency  requests  comment  on  this  and 
any  other  approaches  to  demonstrate 
method  pwformance. 

In  general,  the  Agency  is  proposing 
testing  requirements  that  would  consist 
of  an  initial  test  to  characterize  the 
waste  as  exempt,  followed  by 
subsequent  testing  to  ensure  ongoing 
compliance  with  constituents  of 
concern.  A  generator  of  a  listed  waste  on 
a  one-time  basis  will  only  be  required  to 
comply  with  initial  testing 
requirements.  Wastes  produced  on  an 
infrequent  (batch)  or  continuous  basis 
will  have  to  comply  with  initial  testing 
requirements  and  subsequent  testing 
requirements  as  appropriate  based  on 
the  voliune  of  the  waste.  The  Agency 
asks  for  comment  on  this  general 
approach  to  testing  requirements. 

a.  Data  Evaluation 

i.  Compliance  With  the  Exit  Levels 

The  Agency  is  requesting  comment  on 
three  approaches  of  data  evaluation. 

First,  the  Agency  is  proposing  that,  flor 
exemptions  imder  today's  proposed 
rule,  generators  would  be  required  to 
evaluate  their  waste  based  on  the 
maximum  detected  concentrations  of 
the  exemption  constituents.  If  any 
constituent  concentration  is  greater  than 
its  specified  exit  level,  then  the  waste 
would  be  ineligible  for  exemption  under 
today's  proposed  rule.  One  advantage  of 
this  approach  is  that  faciUties  can  use 
process  and  waste  knowledge  to 
determine  the  appropriate  number  of 
representative  samples  without  relying 
on  a  complex,.potentially  costly 
statistical  approach  to  determine  an 
appropriate  niunber  of  samples. 
However,  generators  will  need  to  be 
sufficiently  knowledgeable  about  their 
waste  and  process  to  make  an  unbiased 
determination  regarding  the  appropriate 
number  of  samples.  Actual  sample 
representativeness  might  be  difficult  to 
verify  or  otherwise  assess  (on  a 
statistical  basis).  Finally,  the  level  of 
uncertainty  associated  with  the  results 
cannot  be  defined.  Because  of  this, 
under  this  approach,  a  single  composite 
sample  that  vaUdly  exceeds  the  HWIR 
exit  levels  would  indicate  that  the  waste 
is  hazardous  and  must  be  handled  in 
Subtitle  C. 

Second,  the  Agency  requests 
comment  on  also  allowing  a  second  data 
evaluation  method  whereby  the 
analytical  results  are  evaluated  in  terms 
of  an  upper  confidence  limit  around  an 
average  concentration.  An  example  of 
one  method  for  determining  an  upper 
confidence  limit  is  presented  in  the 
statistical  approach  found  in  Chapter 
Nine  of  SW-846  (Third  Edition,  as 
amended  by  Updates  I,  n.  IIA.  and  UB). 
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where,  for  the  purpose  of  evaluating 
soUd  wastes,  the  probabiUty  level 
(confidence  interval)  of  80  percent  is 
used.  Sample  measurements  for  which 
the  upper  limit  of  the  80  percent 
confidence  interval  about  the  sample 
mean  is  below  the  regulatory  level  for 
the  chemical  contaminant  are  not 
considered  to  be  present  at  levels  of 
regulatory  concern.  One  main  advantage 
of  this  approach  is  that  the  number  of 
samples  is  statistically  determined  and 
thus  it  eliminates  any  bias  that  might 
otherwise  be  introduced  when  using 
knowledge  to  determine  the  appropriate 
niunber  of  samples.  In  addition,  the 
level  of  imcert^ty  associated  with  the 
results  can  be  determined.  However,  the 
main  disadvantage  of  this  approach  is 
that  it  could  be  more  costly  for  some 
fociUties  than  the  proposed  approach. 
For  example,  it  might  require  multiple 
rounds  of  sampling  to  determine  the 
mean  and  variance.  Highly  variable 
wastes  may  require  the  collection  of 
many  more  additional  samples  than 
might  otherwise  be  determined  to  be 
necessary  using  the  first  approach. 
However,  this  statistical  approach 
allows  occasional  samples  to  be  above 
exemption  level,  as  long  as  the  upper 
confidence  limit  of  the  data  overall  is 
below  the  exit  level. 

Tlie  Agency  also  requests  comment  on 
a  third  data  evaluation  method  that 
would  allow  feciUties  to  use  long-term 
average  data  to  demonstrate  compUance 
vnthout  consideration  of  the  upper 
confidence  limit.  A  rolling  average  of 
samples  would  be  taken  over  the  coiirse 
of  a  year  on  a  schedule  determined  by 
the  initial  sampling  and  analysis  plan. 
As  long  as  the  average  of  the  samples 
was  below  the  HWIR  exit  level,  the 
waste  stream  would  be  considered  non- 
hazardous.  This  approach  would  have 
the  advantage  of  being  simpler  than  the 
second  option,  while  aUowing 
occasional  exceedences  of  the  exit  levels 
by  single  samples,  as  long  as  the  average 
concentration  is  below  exit  levels. 
EPA  has  modeUed  risk  with  the 
assumption  that  the  constituents  of 
concern  are  imiformly  distributed 
within  the  waste  at  the  exit 
concoitrations.  In  discussion  with  the 
Hazardous  Waste  Identification 
,  Dialogue  Group,  some  representatives 
noted  that  actual  levels  might  need  to 
average  significantly  below  the  exit 
levels  if  the  exit  criteria  are  to  be 
consistently  met.  The  second  and  third 
data  evaluation  methods  discussed 
above  help  address  this  issue. 

However,  EPA  and  the  States  have 
noted  that  the  only  practical  approach 
for  enforcement  purposes  is  to 
independently  coUect  samples  for 
analysis  (which  may  represent  a 


composite  of  materials  spatiaUy  or  over 
a  short  time  span)  and  to  set  up  the 
regulation  so  that  an  exceedence  by  any 
single  composite  sample  during  an 
inspection  could  constitute  a  violation. 
It  would  then  be  the  responsibiUty  of 
the  generator  to  refute  this,  using 
historic  sampling  data  and  possibly 
additional  samples  to  show  that  the 
sample  exceedence  does  not  constitute 
an  overall  violation  of  the  HWIR  levels. 

EPA  beUeves  it  is  important  to  retain 
the  practical  approach  whereby  a  single 
composite  sample  of  a  waste  at  some 
arbitrary  point  in  time  or  space  diuing 
a  short  visit  is  considered  sufficient  for 
enforcement  piuposes.  However, 
because  the  exit  niunbers  were  modeled 
based  on  long-term  average 
concentrations,  the  Agency  requests 
comment  on  allowing  occasional 
exceedences  as  long  as  the  average 
concentration  meets  the  exit  level. 

In  addition  to  the  concern  about 
enforceability,  however,  EPA  has 
identified  two  additional  concerns 
about  using  average  concentration  to 
determine  compUance.  First,  not  aU 
waste  streams  would  be  disposed  of  in 
the  same  place.  Thus  the  wastes  may  on 
average  be  in  compUance  when  they  are 
generated,  but  the  wastes  arriving  at  the 
disposal  site  (possibly  from  multiple 
soiuces]  may  not  be,  on  average,  below 
the  exit  levels.  Second,  EPA  has  not 
modeled  the  constituents  for  acute  risk. 
While  the  average  concentration  of 
constituents  may  be  below  the  exit 
levels,  the  occasional  "high" 
concentration  may  be  of  concern  due  to 
acute  health  or  ecological  effects. 

One  possible  way  to  address  some  of 
these  concerns  is,  in  addition  to 
requiring  that  the  average  meet  the  exit 
levels  (as  in  the  second  and  third  data 
evaluation  methods),  EPA  could  require 
that  all  samples  be  below  some  "peak" 
concentration. 

Under  this  approach,  if  the  average 
concentrations  are  below  the  exit  levels, 
and  all  individual  samples  are  below 
the  higher  peak  level,  then  the  generator 
would  be  in  compUance  and  need  take 
no  further  action  to  support  the 
exemption.  EPA  or  a  State  would  then 
be  able  to  confirm  waste  status  without 
total  reliance  on  the  generator's  data  and 
without  the  expense  of  periodic 
sampUng  by  EPA  or  Uie  State.  EPA 
requests  comment  on  this  issue, 
including  any  information  on  setting 
peak  levels. 

For  any  of  the  three  data  evaluation 
approaches,  representative  samples 
must  be  collected  in  support  of 
exemption  under  today's  proposed  rule, 
consisting  of  a  sufficient  number  of 
samples  to  represent  the  spatial  and 
temporal  variabiUty  of  the  waste 


characteristics,  regardless  of  how  the 
sample  number  is  determined. 

For  the  identification  and  handling  of 
"outUers",  the  Agency  is  recommending 
that  testing  for  outUers  should  be  done 
if  an  observation  seems  particularly 
high  or  low  compared  to  the  rest  of  the 
data  set.  If  an  outUer  is  identified,  the 
result  should  not  be  treated  as  such 
until  a  specific  reason  for  the  abnormal 
measurement  can  be  determined  (e.g. 
contaminated  sampling  equipment, 
laboratory  contamination,  data 
transcription  error).  If  a  specific  reason 
is  documented,  the  result  should  be 
excluded  from  further  data  evaluation.  If 
a  plausible  reason  cannot  be  found,  the 
observations  should  be  treated  as  a  true, 
albeit  extreme,  value  and  not  excluded 
from  the  data  evaluation,  as  waste 
composition  can  vary.  The  Agency 
soUcits  comments  on  implementable 
techniques  for  the  identification  of 
analytical  outUers. 

The  results  of  the  tests  of  all  of  the 
constituents  on  the  exemption  Ust 
would  be  required  to  show  the 
constituent  concentration  to  be  at  or 
below  the  exit  level  in  order  for  the 
claimant  to  be  eUgible  for  an  exemption. 
In  the  case  where  a  constituent's  exit 
level  is  based  on  the  quantitation 
criteria  (EQC,  as  described  in  section 
IV.E.),  in  addition  to  showing  a  non- 
detect  at  the  exit  level,  the  waste  would 
be  required  to  meet  appUcable 
requirements  set  forth  at  40  CFR  part 
268.  Certain  faciUties  may  have 
difficulty  quantifying  a  constituent  at 
the  exit  level  due  to  matrix  interference 
effects,  but  the  Agency  expects 
exempted  wastes  to  have  relatively 
clean  matrices  such  that  exit  levels 
should  be  able  to  be  achieved.  The 
Agency  beUeves  that  the  exit  level  must 
be  met  in  order  for  a  waste  to  exit 
Subtitle  C;  therefore,  waste  streams  that 
cannot  meet  exit  levels  would  not  exit 
under  today's  rule.  The  Agency  asks  for 
comment  on  this  approach. 

ii.  Wastewater  and  Non wastewater 
Categories 

Throughout  today's  proposal  and 
backgroimd  documentation,  all  of  the 
exit  levels  have  been  described  as  being 
appUcable  to  two  categories  of  wastes 
using  the  terms  wastewater  and  non- 
wastewater'.  EPA  used  these  terms  as 
an  initial  means  of  distinguishing  two 
waste  categories  that  are  inherent  to 
how  the  exit  levels  were  developed,  by 
taking  into  account  how  these  wastes 


•The  terms  "wastewater"  and  "non-wastewater" 
are  used  generically  in  today's  preamble  and  rule. 
and  do  not  repre^nt  the  land  disposal  restriction 
definitions  in  40  CFR  268.2(d)  and  (f).  although  one 
option  EPA  is  requesting  comment  on  in  this 
saction  it  the  use  of  those  definitions. 
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will  be  managed  (i.a.  stored,  treated, 
and  disposed),  and  ^Iso  how  the  wastes 
would  be  expected  tb  behave  in  the 
enviitnunent.  In  the  development  of  the 
exit  levels,  several  vfaste  management 
units  were  evaluated  in  the  underlying 
risk  analysis.  The  luUts  chosen  for 
evaluation  were  tho^e  that  are 
considered  most  likely  to  manage  the 
types  of  wastes  that  would  be  expected 
to  exit  Subtitle  C  regulation  under 
today's  exemption.  Although  these  imits 
will  likely  receive  tor  some  degree  both 
forms  of  waste,  in  general  there  are 
technical,  physical,  And  sometimes  legal 
constraints  on  what  types  of  waste  are 
managed  in  each.  The  Agency 
considered  ash  monofills,  waste  piles, 
and  land  application  units  as  typically 
managing  waste  materials  that  can  be 
considered  "solid"  <k  "non- 
wastewater,"  while  tbnks  and  surface 
impoundments  typioally  manage 
"liquid"  or  "wastewater."  Based  on 
these  assumptions,  results  from  the 
analysis  of  risk  from  these  specific 
waste  management  imits  were  then  used 
to  generate  the  corresponding  exit  levels 
for  non-wastewater  and  wastewater. 

In  considering  ho\f  to  develop  final 
definitions  and  terms  for  these  two 
waste  categories,  the  Agency's  goal  is  to 
establish  definitions  that  are  clear, 
concise,  and  easily  distinguishable  fit>m 
other  similar  terms  s|ich  Uiat  a  generator 
can  readily  determine  which  set  of  exit 
levels  to  apply  to  the  waste  being 
evaluated  for  the  exemption.  EPA 
requests  comment  on|  three  options  for 
defining  these  two  w#ste  categories  to 
determine  which  set  of  exit  levels  to 
apply  to  a  listed  waste  eligible  for 
today's  proposed  exemption.  EPA 
emphasizes  that  thes^  definitions  will 
only  apply  in  the  coiiext  of  today's  exit 
rule. 

The  Agency  also  requests  comment  on 
whether  it  is  reasonable  in  all  three 
options  to  allow  a  generator  the 
alternative  options  of  separating  in  the 
laboratory  the  solid  (or  nonwastewater) 
portion  of  the  waste  from  the  liquid  (or 
wastewater)  portion  df  the  waste, 
analyzing  the  resultant  portions, 
comparing  the  results  to  the 
corresponding  exit  levels,  and  treating 
the  waste  as  exempt  ijf  all  exit  levels  are 
met  in  both  portions. . 

Option  1:  Using  Petcent  Solids— EPA 
prefers  the  option  of  defining  the  two 
categories  of  exit  levels  as  "solid"  and 
"liquid"  exit  levels,  v^here  the 
distinction  between  sblids  and  liquids  is 
based  upon  the  percent  solids  content  of 
the  waste,  as  determined  using  Section 
7.1  of  the  Toxicity  Cliracteristic  Leach 
Procedure  (TCLP)  in  ^W-846. 
Specifically,  the  option  would  define 
wastes  containing  15  percent  solids  by 


weight  or  greater  as  solids,',  while 
wastes  with  less  than  15  percent  soUds 
by  weight  be  defined  as  Uquids.  EPA 
believes  that  the  15  percent  cutoff  is  a 
reasonable  distinction  between  the  two 
categories  of  exit  levels,  for  the 
following  reasons.  Because  there  are 
general  prohibitions  on  liquids  or 
wastes  containing  bee  Uquids  in  non- 
hazardous  waste  landfills  accepting 
mimicipal  wastes,  the  Agency  does  not 
envision  wastes  containing  less  than  15 
percent  solids  being  managed  in  these 
units.  Similarly,  it  is  unlikely  that  waste 
containing  less  than  15  percent  solids 
will  be  stored  in  waste  piles  due  to 
obvious  physical  limitations.  For  land 
apphcation  units,  EPA  believes  that  15 
percent  solids  content  by  weight  is  a 
reasonable  lower  limit  for  the  types  of 
wastes  typically  managed  in  these  units; 
indeed,  this  was  the  value  used  in  the 
land  apphcation  unit  scenario  in  the 
groimdwater  modeling  portion  of  the 
risk  assessment  imderlying  today's  exit 
levels. 

Because  of  these  limitations,  EPA 
beheves  that  wastes  containing  less  than 
15  percent  soUds  will  more  frequently 
be  managed  in  the  types  of  units 
associated  with  wastewater  treatment, 
such  as  tanks  and  surface 
impoundments.  In  fact,  EPA  beheves 
that  many  wastes  falling  into  the  Uquid 
category  under  this  definition,  that  can 
reahstically  exit  under  today's  proposed 
exit  rule,  will  likely  be  wastewaters  that 
have  undergone  treatment  and  that 
contain  much  less  than  15  percent 
solids.  EPA  presumes  that  in  many 
cases  the  separation  ofwater  from  soUds 
will  be  occiuring  as  part  of  routine  * 

wastewater  treatment,  and  generators 
will  be  either  be  evaluating  the  soUd 
residues  (which  would  clearly  meet  our 
soUd  definition),  or  the  treated  water, 
much  of  which  is  currently  discharged 
under  the  Clean  Water  Act  and  thetefore 
likely  has  limits  on  the  amount  of  sohds 
present. 

EPA  also  requests  comment  on 
alternative  ways  of  determining  percent 
solids  content,  including  generator 
knowledge  of  the  waste  or  results  of 
previous  analyses.  The  Agency  beheves 
that  in  many  cases,  particularly  for 
fairly  dry  or  fairly  wet  wastes,  the 
generator  can  immediately  ascertain 
from  a  visual  inspection  that  the  percent 
solids  content  is  well  above  or  well 
below  the  15  percent  sohds  value. 


'  EPA  will  avoid  use  of  the  term  "solid  waste" 
when  describing  the  category  of  exit  levels  that  are 
deGned  as  solids  under  this  option  in  today's 
proposal.  This  is  to  avoid  confusion  with  the 
existing  term  "solid  waste"  in  the  RCRA  program, 
which  has  specific  statutory  and  regulatory 
deRnitions,  which  have  no  relationship  to  whether 
a  waste  is  a  physically  a  solid  or  a  liquid. 


Option  2:  Using  LDR  Definitions— 
EPA  also  reqiiests  comment  on  the  use 
of  the  same  terms  and  definitions 
ourently  used  under  the  land  disposal 
restrictions.  Wastewater  is  defined  as 
waste  containing  less  than  1  percent 
total  suspended  sohds  (TSS)  and  less 
than  1  percent  total  organic  carbon,  or 
TOC  (40  CFR  268.2(f)).  Non-wastewater 
is  defined  as  any  waste  that  is  not  a 
wastewater  (40  CFR  268.2(d)).  The 
principle  advantage  of  this  approach  is 
it  allows  the  use  of  consistent 
definitions  for  wastewater  and 
nonwastewater  in  both  today's  exit 
system  for  Hsted  wastes,  and  the  LDR 
program.  The  advantage  of  this 
consistency  is  particularly  apparent  for 
those  cases  where  LDR  treatment 
standards  are  conditions  of  exit  under 
today's  rule.  One  disadvantage  of  this 
approach  is  that  it  defines  wastes 
containing  greater  than  1  percent  TSS  as 
non-wastewater,  even  though  these 
wastes  will  likely  be  managed  in 
wastewater  treatment  systems  using 
tanks  and  surface  impoundments, 
which  is  inconsistent  with  the  way  in 
which  the  results  from  the  risk  analysis 
were  used  in  developing  exit  levels.  The 
Agency  requests  comment  on  this 
approach  as  an  alternative  to  Option  1. 

Option  3:  Using  the  Paint  Filter 
Liquids  Test— The  third  option  is  to  use 
the  terms  "hquid"  and  "sohd"  as  in 
Option  1,  but  to  use  EPA  Method  9095 
from  SW-846,  the  Paint  Filter  Liquids 
Test,  to  determine  whether  the  waste 
being  evaluated  for  exit  is  a  Uquid  or  a 
solid.  Under  this  option,  any  waste 
determined  to  contain  free  liquids  using 
Method  9095  would  be  considered  a 
Uquid,  and  the  exit  numbers  ciurently 
in  the  wastewater  category  would  apply 
to  that  waste.  Conversely,  a  waste  would 
be  defined  as  a  soUd,  and  the 
nonwastewater  exit  levels  would  apply, 
if  the  waste  does  not  contain  free  Uquids 
using  Method  9095.  Under  this  option. 
EPA  reaUzes  that  many  wastes 
appearing  Uke  sohd  materials  would 
actually  be  defined  as  Uquids. 

Method  9095  is  presently  used  in 
defining  the  term  "hquid  waste"  in  the 
soUd  waste  disposal  fadUty  criteria,  for 
determining  compliance  with  the 
prohibition  on  disposing  of  bulk  or 
containerized  Uquid  in  mimicipal  soUd 
waste  landfills  (see  40  CFR  258.28). 
Method  9095  is  also  used  in 
determining  compliance  with  the 
prohibition  on  bulk  or  containerized 
Uquids  in  hazardous  waste  landfills 
(264.314(c)). 

iii.  Totals  and  TCLP  Analyses 

Today's  rule  proposes  that  the 
claimant  would  be  required  to  test  the 
waste  for  which  today's  exemption  is  - 
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being  claimed  to  prove  that  constituent 
concentrations  in  the  waste  do  not 
exceed  the  exit  level(s)  for  each 
constituent  that  should  be  present  in  the 
waste. 

The  claimant  would  determine  which 
category  of  exit  levels  would  apply  (e.g., 
wastewater  or  nonwastewater)  to  his 
waste.  In  a  previous  section  of  today's 
rule,  the  Agency  requests  comment  on 
several  options  to  define  these  two 
categories.  For  a  wastewater  waste  to  be 
eUgible  for  exit,  every  constituent  in  the 
waste  must  comply  with  the  wastewater 
total  constituent  exit  concentration.  For 
a  nonwastewater  waste  to  be  eligible  for 
exit,  every  constituent  in  the  waste  must 
comply  with  the  nonwastewater  total 
constituent  exit  level  as  well  as  the 
nonwastewater  leach  exit  level. 

A  test  for  total  concentration  would 
be  required  for  each  constituent  in  the 
waste  regardless  of  whether  the  waste  is 
a  wastewater  or  a  nonwastewater  to 
determine  that  the  total  constituent  exit 
concentration  has  not  been  exceeded. 
For  non-wastewaters,  a  claimant  must 
also  prove  that  the  measurable  leachate 
concentrations  do  not  exceed  the 
nonwastewater  leach  exit  levels.  The 
Agency  proposes  to  allow  claimants  to 
either  use  a  calculational  screen  or  to 
use  the  Toxicity  Characteristic  Leaching 
Procedure  (TCLP.  Test  Method  1311  in 
"Test  Methods  for  Evaluating  Sohd 
Waste,  Physical/Chemical  Methods," 
EPA  PubUcation  SW-846)  to  make  a 
determination  that  constituent 
concentrations  do  not  exceed 
nonwastewater  leach  exit  levels. 
Discussion  concerning  the  methodology 
of  a  calculational  screen  is  described 
below. 

Section  1.2  of  the  TCLP  allows  for  a 
compositional  (total)  analysis  in  lieu  of 
the  TCLP  when  the  constituent  of 
concern  is  absent  from  the  waste,  or  if 
present,  is  at  such  a  low  concentration 


that  the  appropriate  regulatory  level 
could  not  be  exceeded. 

For  wastes  that  are  100%  soUd  as 
defined  by  the  TCLP,  the  maximum 
theoretical  leachate  concentration  can 
be  caknilated  by  dividing  the  total 
concentration  of  the  constituent  by  20. 
The  dilution  factor  of  20  reflects  the 
Uquid  to  soUd  ratio  employed  in  the 
extraction  procedure.  This  value  then 
can  be  compared  to  the  appropriate 
regulatory  concentration.  If  this  value  is 
below  the  regulatory  concentration,  the 
TCLP  need  not  be  performed.  If  the 
value  is  above  the  regulatory 
concentration,  the  waste  may  then  be 
subjected  to  the  TCLP  to  determine  its 
regulatory  status. 

The  same  principal  appUes  to  wastes 
that  are  less  than  100%  solid.  In  this 
case,  however,  both  the  Uquid  and  soUd 
portion  of  the  waste  are  analyzed  for 
total  constituency  and  the  results  are 
combined  to  determine  the  maximiun 
leachable  concentration  of  the  waste. 
The  following  may  be  used  to  calculate 
the  maximum  theoretical  concentration 
in  the  leachate. 

[AxB]-h[CxD]_^ 


B  + 


20— xD 
kg       . 


where: 

A  =  Concentration  of  the  analyte  in 

liquid  portion  of  the  sample  (mg/L) 
B  =  Voliune  of  the  liquid  portion  of  the 

sample  (L) 
C  =  Concentration  of  the  analyte  in  the 

solid  portion  of  the  sample  (mg/kg) 
D  =  Weight  of  the  soUd  portion  of  the 

sample  (kg) 
E  =  Maximum  theoretical  concentration 

in  leachate  (mg/L) 
If: 

E<exit|e«:h 

Then:  A  TCLP  need  not  be  performed 
for  this  constituent  because,  even  if 


100%  of  the  constituent  leaches,  the 
TCLP  results  would  be  less  than  the 
regulatory  leach  standard.  This 
calculation  is  adequate  proof  that  this 
waste  is  at  or  below  its  leach  exit 
level. 

The  above  calculational  screen  may 
be  used  by  a  claimant  in  order  not  to 
perform  the  TCLP.  The  screen  may  be 
used  to  determine  that  a  total  analysis 
of  the  waste  demonstrates  that 
individual  contaminants  are  at  such  low 
concentrations  that  the  nonwastewater 
leach  exit  level  could  not  possibly  be 
exceeded,  thus  eliminating  the  need  to 
run  the  TCLP. 

_Example:  To  illustrate  the 
calculational  screen,  the  following 
example  is  provided:  An  analyst  wishes 
to  determine  if  a  leach  processing 
sludge  could  fail  the  nonwastewater 
leach  exit  level  for  lead.  The  sludge  is 
reported  to  have  a  low  concentration  of 
lead,  and  the  analyst  decides  to  perform 
a  compositional  analysis  (totals  test).  A 
representative  sample  of  waste  is 
subjected  to  a  preliminary  percent 
soUds  determination  as  described  in  the 
TCLP.  The  percent  solids  is  found  to  be 
90%.  Thus,  for  each  100  grams  of  this 
waste  filtered,  10  grams  of  hquid  and  90 
grams  of  soUd  are  obtained.  It  is 
assumed  for  the  purpose  of  this 
calculation  that  the  density  of  the 
filterable  Uquid  is  equal  to  one.  The 
Uquid  and  soUd  portion  of  the  sample 
are  then  analyzed  for  total  lead.  The 
following  data  are  generated: 

Percent  soUds  =  90% 
Concentration  of  lead  in  the  liquid 

phase  =  0.023  mg/1 
Volume  of  filtered  Uquid  =  0.010  L 
Concentration  of  lead  in  the  soUd  phase 

=  85  mg/kg  (wet  weight) 
Weight  of  the  soUd  phase  =  0.090  kg. 
The  calculated  concentration  is  as 

follows: 


[0.023^x0.010L]-t-[85^x0.090kg] 

1 kg ^  ^  23i^ 

0.010L-»-[20— x0.090kg]  L 

kg 


In  this  case,  the  maximum  leachable 
concentration  is  below  the  10  mg/L 
regulatory  concentration  for  lead,  and 
the  TCLP  need  not  be  performed. 

iv.  Oily  Wastes 

In  this  proposed  rulemaking,  the 
Agency  has  modelled  the  transport  of 
solutes  in  groundwater  as  well  as 
movement  along  other  environmental 


pathways.  This  groundwater  modeling 
involves  predicting  rates  of  constituent 
leaching  torn  wastes  in  land-based 
waste  disposal  imits.  In  using  this  fate 
and  transport  modeling  to  develop 
regulatory  exit  levels,  the  Agency  is 
proposing  to  rely  on  the  use  of  leach 
tests  to  ensure  that  groundwater  is  not 
contaminated.  Among  the  test  methods 
that  have  been  developed  and  employed 


to  identiiy  wastes  which  might  pose  an 
imacceptable  hazard  are:  Methods  1310 
(Extraction  Procedure),  1311  (Toxicity 
Characteristic  Leaching  Procedure, 
TCLP),  1320  (MulUple  Extraction 
Procedure,  MEP),  and  1330  (Oily  Waste 
Extraction  Procedure,  OWEP). 

However,  these  leach  test  procedures 
all  have  deficiencies  in  predicting  the 
mobility  of  toxic  chemicals  from  oily 
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wastes.  Method  1311  underestimates  the 
mobility  of  constituents  firom  many  oily 
wastes  due  to  filter  clogging  problems, 
can  be  imprecise  foi  oily  wastes,  and 
has  several  operatiopal  problems. 
Conversely.  Method  1330  is  beUeved  to 
overestimate  mobility  of  constituents 
from  oily  wastes  since  it  emulates  a 
worst  case  scenario  by  using  solvmts  to 
extract  contaminants  from  the  mi.  None 
of  the  available  laboratory  procedures  is 
fully  satisfactory.  Rather,  they  Jacket 
the  range  of  possibte  leaching  for  oily 
wastes. 

In  addition.  EPA  does  not  have  a  good 
definition  for  what  constitutes  an  oily 
waste.  EPA  originaBy  defined  oily 
wastes  as  those  materials  that  clogged 
the  filter  during  Mdthod  1311  (TCLP) 
extraction.  EPA  requests  comment  on 
how  to  better  defin*  what  an  oily  waste 
is. 

EPA  also  request^  comment  on  which 
of  the  two  tests  metiiods  (1311  or  1330) 
should  be  used  and  why  should  one  test 
be  chosen  over  the  other  for  predicting 
the  concentrations  of  contaminants  in 
leachate  from  wastes  being  managed  in 
landfills.  EPA  also  Requests  comment  on 
whether  there  are  akiy  alternative  test 
methods  or  models  that  could  be  used 
for  predicting  the  mobiUty  of  oily 
materials.  Such  prdcediues  need  to  be 
both  scientifically  credible  and 
environmentally  piotective.  Methods 
need  to  identify  material  that  might  be 
released  from  the  waste  and  enter  the 
soil.  Release  is  defmed  as  movement  of 
either  the  Uqtiid  phase  of  the  waste  or 
leached  contaminants  through  the 
bottom  of  the  wastf  unit  to  the 
subsurface  soil  immediately  underlying 
the  disposal  point.  Once  contaminants 
pass  this  point  thetr  ultimate  fate  in 
terms  of  impact  on  down-gradient  water 
supplies  can  be  estimated  by  the 
ground-water  fate  tnd  transport  model 
(EPACMOW  model). 

EPA  also  requests  comment  on  any 
additional  problems  with  oily  waste 
leachabiUty  not  covered  here,  and 
whether  the  volatilization  or  other 
attributes  of  constituents  should  be 
considered  in  the  development  of  a  test. 

Oily  wastes  also  pose  modeling 
challenges  in  groimdwater  because  they 
'  do  not  disperse  in  the  same  pattern  as 
aqueous  Uquids.  lliis  affects  the 
movement  of  the  oonstituents  in  the 
material.  In  the  event  of  a  release  of 
waste  at  or  near  the  soil  surface,  the 
waste  will  migrate  downward  imtil  it 
reaches  the  water  table.  Light  non- 
aqueous phase  Uquids  (LNAPLs)  will 
then  tend  to  migrtile  laterally,  forming  a 
pancake  on  top  of  the  water  table.  Dense 
non-aqueous  phase  liqmds  (DNAPLs)  on 
the  other  hand  will  sink  to  the  base  of 
an  aquifer  and  nol|  show  much  lateral 


spreading  until  an  impermeable  layer  is 
reached.  EPA  is  requesting  comment  on 
vthat  sort  of  wastes  or  what  constituents 
exhibit  these  behaviors  and  how  to 
define  that  set  of  wastes.  Constituents 
that  have  been  associated  with  DNAPLs 
include  dichlorobenzenes.  PCBs, 
napthalenes.  chloroform,  carbon 
tetrachloride  pentachlorophenol. 
cresols.  and  several  PAHs.  However, 
trace  amounts  of  these  constituents  are 
unlikely  to  pose  a  DNAPL  problem.  A 
DNAPL  problem  is  likely  to  occur  when 
there  is  sufficient  concentration  to  flow 
as  imdissolved  liquid  that  wotdd  then 
form  the  sort  of  complex  reservoirs  that 
subsequenUy  slowly  dissolve  into 
groundwater.  The  Agency  requests 
comment  on  concentrations  of  these  or 
similar  chemicals  that  are  likely  to  pose 
DNAPL  problems  and  whether  the 
proposed  exit  levels  in  totals  or.  for 
nonwastewaters  in  leach  levels,  are 
sufficient  to  limit  wastes  exiting  for 
which  a  DNAPL  or  LNAPL  problem 
wotdd  need  to  be  explicitiy  evaluated. 
The  Agency  is  continuing  to  work  on 
developing  tests  and  models  for 
determining  the  leaching  potential  of 
oily  materisds  and  may  propose  them  in 
future  rulemaking.  In  the  meantime. 
EPA  is  today  proposing  to  apply  the 
levels  as  proposed  in  this  rule  to  oily 
wastes,  but  seeks  comment  on,  whether 
instead  there  is  a  definable  class  of 
wastes  for  which  these  levels  cannot 
reasonably  be  concluded  to  be 
protective. 

b.  Initial  Test 

The  Agency  is  proposing  in  today's 
rule  that  there  would  be  an  initial  test 
before  a  facility  would  be  eUgible  for  an 
exemption.  The  initial  test  woiUd  be  the 
primary  tool  to  characterize  the  waste  as 
exempt.  Results  from  this  initial  test 
would  be  sent  to  the  implementing 
agency.  The  pubUc  could  request  the 
implementing  agency  to  make  the 
results  available. 

EPA  is  proposing  to  require  initial 
testing  of  all  of  the  386  constituents  on 
appendix  X  of  40  CFR  part  261  except 
those  that  the  claimant  determines 
should  not  be  present  in  the  waste.  EPA 
would  require  the  claimant  to  document 
the  basis  of  each  determination  that  a 
constituent  should  not  be  present.  The 
claimant  miist  submit  the 
dociunentation  to  the  implementing 
agency  and  retain  a  copy  on  site  for 
three  years.  No  claimant  may  determine 
that  any  of  the  following  categories  of 
constituents  should  not  be  present: 
— Constituents  set  out  in  appendix  VII 

to  part  261  as  the  basis  for  listing  the 

wastestream  for  which  exemption  is 

sought; 


— Constituents  Usted  in  the  table  to  40 
CFR  268.40  as  regulated  hazardous 
constituents  for  LDR  treatment  of  the 
waste  stream  ; 
— Constituents  detected  in  any  previous 
analysis  of  the  same  wastestream 
conducted  by  or  on  behalf  of  the 
claimant: 
—  Constituents  introduced  into  the 
process  which  generates  the 
wastestream:  and 
— Constituents  which  the  claimant 
knows  or  has  reason  to  believe  are 
byproducts  or  side  reactions  to  the 
process  that  generates  the 
wastestream. 
The  Agency  requests  comment  on 
whether  these  are  the  appropriate 
criteria  to  be  used  to  determine  what 
should  not  be  present  in  the  waste.  The 
Agency  also  requests  comment  on 
requiring  claimants  who  are  not  waste 
generators  to  consult  the  generator  prior 
to  determining  that  a  constituent  is  not 
introduced  into  the  process  or  that  a 
constituent  is  not  a  byproduct  or  side 
product  of  the  process.  EPA  believes 
that  it  is  imlikely  that  a  non-generator 
claimant  would  have  sufficient 
knowledge  of  the  production  process  to 
make  adeqtiate  determinations  on  these 
issues.  EPA  requests  comment  on  the 
type  of  dociunentation  that  it  should 
require.  The  generator  could  co-sign  the 
document  that  sets  out  the  reasons  for 
determining  that  the  claimant  need  not 
test  for  a  constituent,  or  the  generator 
could  prepare  a  separate  supporting 
document  that  would  be  attached  to  the 
dociunent  for  submission  to  the 
implementing  agency  and  retention  in 
the  claimant's  files. 

The  Agency  is  soliciting  comment  on 
whether  the  absence  of  constituents  in 
the  following  dociunents  could 
constitute  sufficient  justification  for  not 
analyzing  all  of  the  constituents  listed 
in  40  CFR  part  261  appendix  X. 
—40  CFR  part  261  appendix  VII 
highlighted  to  show  which 
constituents  are  Usted  for  each  waste 
code  appUcable  to  that  waste; 
—40  CFR  268.40  highUghted  to  show 
which  constituents  are  regulated 
under  the  land  disposal  restrictions 
for  each  waste  code  appUcable  to  that 
waste: 
— EPCRA  Toxic  Release  Inventory 
reports  highUghted  to  show  which 
constituents  are  reported  as  being 
"used"  in  the  manufacturing  process 
from  which  that  waste  is  generated 
(based  on  the  EPCRA  definition  of 
"use"); 
— NPDES  discharge  permits  highUghted 
to  show  which  constituents  are 
required  to  be  monitored  in 
wastewaters  with  which  that  waste  is 
commingled  or  wiU  be  commingled; 


-rotate  or  Local  emissions  moiutoring 
permits  or  documents  (e.g..  stack 
emissions,  fugitive  emissions, 
groundwater  monitoring,  wastewater 
discharges,  etc..)  highUghted  to 
indicate  which  constituents  are 
required  to  be  monitored  as  potential 
emissions  from  units  in  which  that 
waste  is  managed  or  will  be  managed; 
— Responses  to  govenunent  and/or  trade 
group  data  collection  efforts  (e.g., 
biennial  reports,  TSD  siu^reys)  that 
require  submission  of  waste-specific 
constituent  information; 

— ^PubUshed  Uterattire  (e.g..  journals, 
presentations,  chemical  and 
engineering  reference  documents, 
health  and  safety  handbooks,  material 
safety  data  sheets,  etc.,)  highlighted  to 
indicate  constituents  that  are  formed 
or  potentially  formed  from  side 
reactions,  degradation,  or  reactivity  of 
the  products,  reactants,  or  solvents 
used  in  the  manufacturing  process 
generating  that  waste; 

— ^Plant-spedfic  process  flow  diagrams 
or  process  descriptions  highlighted  to 
indicate  constituents  that  are  formed 
or  potentially  formed  bom  side 
reactions,  degradation,  or  reactivityof 
the  products,  reactants,  or  solvents 
used  in  the  manufactiuing  process 
generating  that  waste; 

— ^Product  specifications  or  constituent- 
specific  labeling  requirements  under 
federal  regulations,  state  regulations, 
or  non-governmental  standards  (i.e. 
per  product-grade)  that  identify 
constituents  that  are  expected  to  be 
present  in  the  products  from  which 
the  waste  was  generated,  highUghted 
to  indicate  those  constituents 
identified  as  part  of  these 
specifications  or  standards  (excluding 
chemical  additives  or  preservatives 
that  are  placed  in  the  products 
subsequent  to  the  generation  of  the 
waste  for  which  exit  is  claimed); 

— ^Waste  profile  data  sheets,  such  as 
those  submitted  to  commercial  waste 
handlers,  highlighted  to  show  the 
constituents  that  were  found  or 
expected  to  be  present  in  that  waste; 
and/or 

— ^A  certified,  third  party  engineering 
analysis  of  the  process  generating  that 
waste  that  provides  qualitative 
verification  of  the  theories  behind  the 
anticipated  absence  of  certain 
chemical  classes  or  groups  of 
Appendix  X  of  40  CFR  261 
constituents  such  as  i}esticides. 
pharmaceutical,  halogenated  solvents, 
carbamate,  organo-sulfur  compounds, 
known  gases,  cyanides,  etc.; 

— ^Any  other  available  quantitative  or 
qualitative  constituent  information 
specific  to  that  waste 


Relevant  information  includes  not 
only  those  document  sections  that 
indicate  which  constituents  are  present, 
but  also  cover  pages  that  indicate  the 
source  of  the  document  segments  and 
signature  pages  to  verify  authenticity  of 
government-approved  documents 
(where  appropriate).  For  the  verification 
purposes,  page  numbers  should  also  be 
clearly  identified  for  each  document. 
EPA  is  also  soliciting  information  on 
additional  readily  available 
dociunentation  that  could  be  added  to 
this  list  that  would  not  impose  an 
unreasonable  records  burden  on  both 
the  generator  and  enforcement  officials 
(for  example,  the  Agency  believes  that 
requiring  highlighted  copies  of  copious 
amounts  of  monitoring  data  would  be 
redundant  and  would  significantiy 
impede  enforcement  review).  EPA 
believes  that  requiring  copies  of  only 
relevant  portions  of  these  documents, 
highlighted  to  indicate  the  chemicals 
present,  should  minimize  the  burden 
associated  with  this  documentation 
requirement  significantly. 

Regardless  of  which  constituents  a 
facility  tests,  the  facility  is  responsible 
for  ensuring  that  each  constituent  in  the 
waste  meets  its  applicable  exit  level. 

The  Agency  believes  that  the  tailored 
initial  test  described  above  will  ensure 
accurate  waste  characterizations  of  the 
waste  streams  while  focusing  testing 
requirements  to  those  constituents  that 
are  of  concern.  A  facility  could 
determine  whether  a  constituent  would 
be  present.  A  facility  would  not  be 
authorized  to  determine  that  the 
constituents  in  the  waste  meet  the 
exemption  levels  based  on  knowledge  of 
the  waste  or  material.  This  approach 
both  reduces  unnecessary  testing  costs 
and  allows  for  more  frequent  monitoring 
of  those  constituents  that  are  of  concern. 
The  Agency  is  soliciting  comment  on 
whether  this  proposed  approach  to  an 
initial  test  is  appropriate. 

The  Agency  asks  for  comment  on 
taking  the  opposite  approach:  requiring 
each  claimant  to  test  only  for  those 
constituents  that  the  claimant 
determines  "could  be  present"  for  that 
waste.  This  would  be  a  systematic  way 
for  facilities  to  focus  the  list  of 
hazardous  constituents  to  those  that  are 
mostly  to  be  present  in  the  waste.  EPA 
requests  comment  on  requiring  at  a 
minimum  testing  of  the  following 
categories  of  constituents: 
— Constituents  set  out  in  appendix  Vn 
to  part  261  as  the  basis  for  listing  the 
wastestream  for  which  exemption  is 
sought; 
— Constituents  listed  in  the  table  to  40 
CFR  268.40  as  regulated  hazardous 
constituents  for  LDR  treatment  of  the 
waste  stream  ; 


— Constituents  detected  in  any  previous 
analysis  of  the  same  wastestream 
conducted  by  or  on  behalf  of  the 
claimant; 
—Constituents  introduced  into  the 
process  which  generates  the 
wastestream;  and 
— Constituents  which  the  claimant 
knows  or  has  reason  to  believe  are 
byproducts  or  side  reactions  to  the 
process  that  generates  the 
wastestream. 

The  Agency  asks  for  comment  on  the 
completeness  of  the  proposed 
mandatory  testing  criteria.  In  addition, 
the  Agency  requests  comment  on* 
whether  testing  should  be  required  for 
those  constituents  that  do  not  meet  any 
of  the  criteria  of  "could  be  present."  The 
Agency  also  requests  comment  on 
whether  documentation  should  be 
required  to  demonstrate  that  those 
constituents  that  were  not  tested  did  not 
meet  any  of  the  "could  be  present" 
criteria. 

EPA  requests  comment  on  another 
approach  to  determining  which 
constituents  need  to  be  analyzed  by  a 
claimant.  The  approach  would  be  that 
the  claimant  needs  to  provide  data  on 
all  additional  constituents  listed  in 
appendix  X  of  40  CFR  part  261  of 
today's  rulemaking  for  which  a  method 
used  by  the  generator  to  detect  other 
constituents  which  the  claimant  is 
required  to  test  can  easily  determine 
concentrations.  Thus,  for  example,  if  a 
waste  was  listed  tor  a  constituent  for 
which  GC/MS  is  an  appropriate  method 
used  by  the  claimant,  the  claimant 
would  also  be  required  to  ask  the 
laboratory  to  provide  information  on  all 
other  constituents  listed  in  appendix  X 
of  40  CFR  part  261  of  today's  proposed 
rulemaking  for  which  the  GC/MS  is  also 
an  appropriate  method. 

EPA  did  not  use  this  in  its  primary 
proposal  because  the  Agency  realized 
that  implementation  of  this  concept 
become  more  complex  than  it  appears. 
For  example,  even  when  using  GC/MS, 
there  may  be  sample  preparation 
techniques,  dilutions,  and  similar  issues 
that  determine  which  constituents  can 
be  measured  in  the  appropriate 
concentration  ranges  using  the  method. 

However,  there  is  something 
intuitively  reasonable  and  attractive  in 
asking  claimant  to  gather  and  provide 
information  that  is  easily  obtainable  and 
would  provide  additional  confidence 
and  certainty.  EPA  solicits  comments  on 
this  idea  and  ways  to  implement  it. 
The  Agency  requests  comment  on 
whether  there  is  some  other  way  to 
focus  the  scope  of  testing  requirements 
or  if  the  only  way  to  ensure  accurate 
waste  characterizations  would  be  to 
require  testing  for  all  386  constituents. 
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The  FACA  suggested  EPA  should 
define,  for  major  wacrte  streams,  a  set  of 
constituents  that  it  beheves  would  fairly 
characterize  those  M^aste  streams.  The 
Agency  believes  sudh  an  approach  may 
be  desirable.  However,  the  Agency  notes 
that  this  could  require  it  to  expend 
significant  resource*.  The  Agency 
requests  comments  on  the  feasibility  or 
need  for  this  approaich  in  the  long  term. 
EPA  recognizes  tl}at  some  generators 
may  wish  to  assert  claims  for  protection 
of  confidential  business  information 
(CBI)  for  some  to  the  information  that 
supports  an  exit  claim.  Material  that  is 
classified  as  CBI  ma|y  be  reviewed  by 
EPA,  but  may  not  bf  released  to  the 
pubUc.  States  may  l^ve  similar 
provisions  under  state  law.  EPA 
requests  comments  on  two  options  for 
addressing  CBI  infotmation. 

First,  EPA  requests  comment  on  the 
option  of  prohibitiiig  any  person  from 
asserting  a  claim  of  exit  under  this  rule 
if  that  person  wishes  to  claim  CBI 
protection  for  any  data  or  information 
used  to  support  the  exit  claim, 
including  aU  information  submitted  to 
the  implementing  agency  in  the 
notification  package  and  all  information 
required  to  be  maii^tained  by  the 
claimant  on  site  and  furnished  to  the 
agency  on  request.  A  generator  who 
wi^ed  to  rely  on  QBI  data  to  support 
an  exemption  claint  for  a  listed 
hazardous  waste  would  need  to  file  a 
delisting  petition  with  EPA  or  a  state 
authoriasd  for  delisting. 

EPA  believes  sucfa  an  approach  may 
be  necessary  because  the  exits  propoaad 
today  are  self-implementing.  Tlie  public 
would  not  have  the  assiirance  of 
knowing  that  EPA  or  a  state  agency  had 
reviewed  the  claimfuit's  data  and 
determined  that  it  Showed  that  the 
claimant's  waste  p4«ed  low  risks  to 
human  health  and  the  environment. 
Members  of  the  public  may  not  feel  that 
they  are  adequately  protected  by  the  fact 
that  EPA  and  auth^iized  states  could 
obtain  the  CBI  datq  and  use  it  (with 
appropriate  precaildons  against 
disclosure)  in  an  enforcement  action  if 
warranted.  They  may  feel  that  the 
number  of  claims  will  strain  agency 
inspection  and  enforcement  resources, 
making  it  important  for  them  to  be  able 
to  bring  their  own  titizen  enforcement 
actions  imder  section  7002  of  RCRA. 

At  the  same  tims  EPA  is  sensitive  to 
potentially  legitimate  business  needs  to 
protect  informatioti  8upp<Mting  an  exit 
claim.  Some  firms  teay  not  wish  to 
release  detailed  information  about  the 
chemical  composition  of  their  process 
waste  streams.  EPA  also  recognizes  that 
the  federal  delisting  process  is 
considerably  slower  and  imposes  more 
procedural  burdens  than  the  self- 


implementing  exit  scheme.  EPA 
requests  comment  on  the  alternative  of 
creating  a  limited  prior  approval  process 
for  exit  claims  involving  CBI  claims. 
EPA  anticipates  that  rulemaking  would 
not  be  reqiiired.  However,  states  that 
wish  to  obtain  authorization  for  today's 
exit  program  might  not  be  required  to 
adopt  this  feature  because  they  could 
argue  that  failure  to  provide  a  review 
process  for  CBI  claims  would  not  make 
their  programs  less  stringent  than  the 
federal  program. 

EPA  also  notes  that  CBI  protection  is 
not  absolute.  EPA  has  authority  under 
RCRA  to  release  CBI  information  to  the 
public  as  necessary  to  support 
rulemaking  proceedings.  (In  fact,  EPA 
could  try  to  support  the  first  option 
above  by  arguing  that  it  was  exercising 
in  this  proceeding  its  authority  to  waive 
protection  for  all  of  the  individual  eodt 
claims  that  "implement"  the  rule.)  Also, 
a  citizen  that  has  sufficient  evidence  of 
a  violation  to  file  a  complaint  in  court 
may  be  able  to  persuade  the  court  to 
order  a  limited  release  of  the  data  for 
use  in  the  enforcement  proceedings. 

2.  Notification  Reqiiirements 

The  Agency  is  proposing  that  the 
required  notification  to  the 
implementing  authority  would  include 
the  following  information: 
— ^The  name,  address,  and  RCRA  ID 

number  of  the  person  claiming  the 

exemption; 
—The  applicable  EPA  Hazardous  Waste 

Codes; 
— A  brief  description  of  the  process  that 

generated  the  waste; 
— An  estimate  of  the  average  and 

maximiun  monthly  and  annual 

quantities  of  each  waste  claimed  to  be 

exempt; 
— Documentation  for  any  claim  that  a 

constituent  is  not  present; 
—The  results  of  all  analyses  and 

estimates  of  constituent 

concentrations  and  all  quantitation 

limits  achieved; 
—Documentation  that  any  constituents 

on  Table  B  to  appendix  X  of  40  CFR 

part  261  have  met  the  applicable 

treatment  standards  in  §  268.48, 

unless  the  claimant  is  claiming  the 

exemption  imder  §  261.36(e); 
— ^Evidence  that  the  public  notification 

requirements  have  been  satisfied;  and 
— ^A  certification  signed  by  the  person 

claiming  the  exemption  or  his 

authorized  representative. 

The  Agency  is  taking  comment  on 
whether  the  following  additional 
information  should  also  be  sent  to  the 
implementing  authority: 
— The  name  and  address  of  the 

laboratory  which  performed  the 

analysis; 


— ^A  copy  of  the  sampling  and  analysis 
plan  used  for  making  the  exempticm 
determination; 
—A  description  of  any  chain-of-custody 

procedures: 
— ^Whether  the  identity  of  the  disposal 
facility  should  be  included  in  the 
notification  package; 
—Dates  of  sampling  and  analysis;  and 
— ^A  description  of  the  (temporal  and) 
spatial  locations  of  the  demonstration 
samples. 
Also,  the  Agency  is  taking  ccmunent  on 
wheUier,  if  the  disposal  facility  is 
different  than  the  claimant's  facility,  the 
claimant  should  also  include  as  part  of 
the  notification  package  docmnentation 
that  the  claimant  informed  the  disposal 
facility  of  the  exempt  status  of  the 
waste. 

A  complete  notification  package 
would  include  all  required  information 
in  the  notification  and  all  required 
certifications  signed  by  the  appropriate 
individual,  as  identified  in  the 
regulations.  Failtire  to  submit  a 
notification  package  if  the  exemption  is 
being  claimed  or  submission  of  an 
incomplete  notification  package  would 
be  a  violation  of  RCRA  requirements 
and  thus  subject  to  penalties  and 
injimctive  relief  imder  section  3008(a) 
of  RCRA  and  possible  oimincd  liability 
under  section  3008(d)  of  RCRA.  As  a 
necessary  prerequisite  to  claiming  an 
exemption,  the  btirden  woxdd  be  on  the 
claimant  to  establish  that  a  complete 
notification  package  was  submitted  to 
the  implementing  authority  to  assert  in 
an  enforcement  action  that  the  waste  is 
exempt. 

It  should  be  noted  that,  regardless  of 
whether  the  sampling  and  analysis  plan 
must  be  included  with  the  notification 
to  the  implementing  agency,  a  current 
sampling  and  analysis  plan  must  be 
developed  and  used  to  establish  the 
waste's  eligibility  for  exemption,  and 
must  be  available  upon  request  to  the 
implementing  authority  at  the  time  the 
notification  package  is  submitted  and  at 
least  for  three  years.  The  sampling  and 
analysis  plan  must  demonstrate  that  the 
samples  to  be  taken  and  analyzed  will 
be  representative  of  any  spatial  and 
temporal  variations  in  the  subject  waste. 

Furthermore,  it  should  be  noted  that 
submission  of  sampling  and  analysis 
plans  with  the  notification  to  the 
implementing  authority  does  not  change 
the  self-implementing  nature  of  the 
exemption.  Submission  of  such  plans 
would  not  be  for  review  or  approval  of 
exemption  claims  prior  to  the 
exemption  becoming  effective.  The 
implementing  agency  would  be  under 
no  obligation  to  undertake  such  review 
or  approval  prior  to  the  exemption 


becoming  effective,  and  failure  to 
undertake  such  prior  review  would  not 
preclude  a  subsequent  enforcement 
action  should  the  exemption  claim  later 
be  determined  to  be  inaccurate  or 
otherwise  invalid. 

As  proposed,  the  certification 
required  to  accompany  the  notification 
must  attest  that  the  waste  in  question 
meets  all  relevant  constituent 
concentration  exit  levels  and  that  the 
information  in  the  notification  package 
is  true,  accurate,  and  complete.  The 
Agency  is  taking  comment  on  whether 
tl:ds  certification  is  sufficient  assurance 
that  the  claimant  has  made  best  efforts 
to  accurately  characterize  the  waste  or  if 
additional  certification  language  or 
additional  certifications  (e.g.,  from  an 
analytical  laboratory)  are  necessary. 
The  notification  package  would  be 
required  to  be  submitted  by  certified 
mail  with  return  receipt  requested,  or 
other  commercial  carrier  that  provided 
written  confirmation  of  delivery.  No 
claim  would  be  effective  until  the 
claimant  received  the  return  notification 
indicating  that  the  package  had  been 
delivered. 

Submission  of  the  notification 
package  to  the  implementing  authority, 
however,  is  not  equivalent  to  approval 
or  verification  of  the  exemption  claim. 
Submission  of  a  notification  package 
would  not  preclude  or  in  any  way  limit 
the  implementing  authority's  ability  to 
take  a  subsequent  enforcement  action 
should  it  determine  that  the  initial 
requirements  of  exemption  were  never 
met  or  that  the  conditions  for 
maintaining  the  exemption  are  not 
satisfied. 

The  Agency  is  taking  comment  on 
whether,  instead  of  the  exemption 
becoming  effective  upon  confirmation  of 
delivery  of  the  notification  package, 
there  should  be  some  brief  waiting 
period  prior  to  the  exemption  becoming 
effective. 

Such  a  period  (e.g.,  30  or  60  days) 
could  be  used  by  the  implementing 
authority  to  review  notification 
packages  for  completeness  or  for  indicia 
of  concerns  that  would  lead  to 
prioritized  enforcement,  although  the 
exemption  would  still  become 
automatic  after  the  period  regardless  of 
whether  any  action  was  taken  by  the 
implementing  authority.  As  an 
alternative,  the  period  could  be 
designed  to  provide  the  implementing 
authority  an  opportunity  to  determine 
that  a  claimant  should  not  be  able  to 
avail  itself  of  the  exemption  without 
some  further  review  and  to  notify  the 
claimant  of  its  views. 

Under  either  approach,  governmental 
review  would  be  discretionary  and  the 
lack  of  such  review  would  not  be  an 


indicati(Hi  of  governmental  approval  of 
the  exemption  claim.  To  ensure  that 
there  would  be  no  confusion  on  this 
point,  the  certification  could  include  a 
statement  of  recognition  that  expiration 
of  the  delay  period  without  comment  by 
the  overseeing  agency  is  not  the 
equivalent  of  agency  approval  that  the 
claim  is  accurate.  Tlie  Agency  has  not 
chosen  to  propose  a  delayed 
implementation  approach  because  it 
believes  a  short  time  frame,  particularly 
combined  with  an  automatic  effective 
date,  would  not  provide  an  opportunity 
for  thorough  prior  review  and  would,  at 
best,  provide  only  mai^ginal  benefits  as 
a  screening  device  for  potentially 
problematic  claims.  The  Agency, 
however,  requests  comment  on  whether 
such  a  delay  would  be  beneficial  to 
monitoring  claims  and  if  there  are 
procediual  or  other  concerns  relating  to 
such  a  delay. 

B.  Implementation  Conditions 

After  the  exit  claim  has  become 
effective,  the  claimant  would  have  to 
continue  to  meet  certain  conditions  to 
maintain  the  exemption.  Failure  to 
satisfy  any  of  the  conditions  would  void 
the  exemption  and  subject  the  waste  to 
applicable  subtiUe  C  requirements. 

Under  this  proposal,  wastes  must 
continue  to  meet  the  generic  exemption 
levels  established  for  exit  to  remain 
non-hazardous.  Separate  and  distinct 
from  any  requirement  or  condition  that 
might  be  established  under  this 
rulemaking,  all  generators — including 
claimants  of  today's  proposed 
exemption — would  have  a  continuing 
obligation  to  identify  whether  they  are 
generating  a  hazardous  waste  and  to 
notify  the  appropriate  governmental 
official  if  they  are  generating  a 
hazardous  waste.  Section  3010;  40  CFR 
261.11.  If  wastes  claimed  as  exempt 
under  today's  proposed  rule  test  above 
exit  levels  at  any  time,  that  waste  and 
subsequently  generated  waste  would 
have  to  be  managed  as  hazardous 
waste-;-including  compliance  with  all 
notification  requirements — ^until  testing 
demonstrated  that  the  waste  was  below 
exit  levels.* 


'Compliance  with  HWIR  exemption  levels  will 
be  measured  from  the  last  available  test  data  or  from 
the  latest  representative  samples  taken  from  the 
waste  in  question.  Testing  wliich  shows  constituent 
concentration  levels  above  exemption  levels  will 
not  affect  wastes  previously  generated  under  a  valid 
claim  of  exemption  based  upon  representative 
samples.  Similarly,  testing,  which  shows  that  a 
waste  which  tested  above  exit  levels  once  again 
tested  below  all  relevant  exit  levels  will  exempt  all 
waste  generated  on  or  after  the  date  the  samples 
were  taken.  Waste  which  exceeded  the  exit  levels 
would  not  be  able  to  requalify  for  the  exemption. 


1 .  Records  Maintained  on  Site 

In  addition  to  the  information 
described  in  the  Notification  Section 
above,  the  Agency  is  also  proposing  that 
the  following  information  concerning 
the  initial  testing  and  retesting  be 
maintained  in  the  files  on  site  at  the 
facility  making  the  exemption  claim  for 
at  least  three  years: 

— All  information  required  to  be 
submitted  to  the  implementing 
authority  as  part  of  the  notification  of 
the  claim; 

— The  dates  and  times  waste  samples 
were  obtained,  and  the  dates  the 
samples  were  analyzed; 

— ^The  names  and  qualifications  of  the 
person(s)  who  obtained  the  samples; 

— A  description  of  the  (temporal  and) 
spatial  locations  of  the  samples; 

— TTie  name  and  address  of  the 
laboratory  facility  at  which  analyses 
of  the  samples  were  performed; 

— A  description  of  the  analytical 
methods  used,  including  any  clean-up 
and  extraction  methods; 

— All  quantitation  limits  achieved  and 
all  other  quality  control  results  for  the 
analyses  (including  method  blanks, 
duplicate  analyses,  matrix  spikes, 
etc.),  laboratory  quality  assurance 
data,  and  a  description  of  any 
deviations  irom  published  analytical 
methods  or  &t)m  the  plan  which 
occurred; 

— All  laboratory  documentation  that 
support  the  analytical  results,  imless 
a  contract  between  the  claimant  and 
the  laboratory  provides  for  the 
documentation  to  be  maintained  by 
the  laboratory  for  the  period  specified 
in  §  261.36(b)(2)  and  also  provides  for 
the  availability  of  the  documentation 
to  the  claimant  upon  request: 

— If  the  generator  claims  a  waste  is 
exempt  fit)m  part  268  requirements 
pursuant  to  §  261.36(e), 
documentation  to  substantiate  such  a 
claim. 

The  Agency  requests  comment  on  the 
proposed  information  maintenance 
requirements  and  comment  on 
additional  information  that  may  be 
necessary. 

In  addition,  claimants  will  be 
required  to  retain  certain  information 
concerning  retesting  of  wastes  as 
described  below  and  set  out  in  the  text 
of  proposed  40  CFR  261.36(d)(6)(ii). 

2.  Testing  Conditions 

Claimants  would  continue  to 
periodically  test  their  wastes  as  a 
condition  of  the  exemption.'  Failure  to 
test  and  maintain  documentation  of  the 


*  Wastes  generated  on  a  one-time  basis  would  not 
be  subject  to  this  requirement. 
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testing  in  accordance  with  the 
requirements  of  projposed  40  CFR 
261.36(d)  would  voxi  the  exemption. 
The  Agency  believes  that  required 
subsequent  testing  i^  necessary  to 
maintain  accurate  iM|ute 
charscterizations.  Sfbsequent  testing 
would  be  an  "ng"»"t  exemption 
condition  and  would  be  the  minimuin 
testing  required  to  maintain  an 
exemption.  A  tailor^  constituent  list 
setting  out  mininnn^  requirements  for 
testing  purposes  should  not  be  confused 
withma  bdlity's  oi^oing  requirement 
to  i|i»<ntii<n  constitupnt  oonoentrations 
below  exit  levels  fot  all  constituents  on 
appemdix  X  of  40  CPR  part  261.  Results 
bom  subsequent  testing  would  be 
required  to  be  maintaiqisd  on-site. 

The  scope  of  subsequent  testing 
would  focus  primarily  on  those       ^^ 
constituents  man  afpendix  X  of  40  CFR 
part  261  that  are  of  #oncem  based  (m  the 
initial  test.  The  list  of  omstituents  for 
which  a  claimant  would  be  required  to 
test  would,  at  a  minimum,  include  each 
constituent  that  was  detected  in  the 
initial  test  within  an  order  of  magnitude 
below  the  exit  level  for  that  constituent, 
and  any  constituent  listed  in  Table  B  of 
appendix  X  of  40  CfR  part  261  that  is 
also  identified  as  a  lasis  for  listing  the 
waste  or  appendix  VII  to  part  261  or 
listed  as  a  regulated  hazardous 
constituent  for  the  ^t^aste  in  the  table  to 
40  CFR  268.40.  Theidaimant  would  also 
be  required  to  test  fer  sny  other 
constituent  which  the  claimant  had 
reason  to  believe  w|s  newly  present  in 
the  waste  since  the  most  recent  previous 
test. 

The  Agency  proposes  that  the 
frequency  with  which  a  facility  would 
be  required  to  peorfcym  subsequent 
testing  would  be  determined  based  on 
the  voltune  of  waste  which  the  facility 
is  declaring  exempt^  Those  facilities 
with  large-volume  waste  streams  would 
perform  subsequent  testing  more  often 
than  those  facilities  with  low-  or 
medimn-  volume  waste  streams.  The 
claimant  would  be  responsible  for 
determining  the  vohune  of  annual 
exempt  waste.  The  Agency  asks  for 
ideas  and  comments  on  whether 
guidance  should  be  made  available  for 
claimants  on  how  to  measure  annual 
volumes.  Justification  of  aimual 
volumes  would  be  $ent  to  the  Director 
in  the  notification  package.  The  Agency 
beUeves  that  accurate  waste 
characterizations  a|e  important  for 
waste  volumes  of  all  sizes;  however, 
inaccurately  characterized  large-volimie 
wastes  bave  greates  potential  to  harm 
the  environment  then  do  smaller- 
volume  wastes.  In  loday's  rule,  the 
Agency  is  proposin|g  the  following 


requirements  for  the  first  three  yean  of 
subsequent  testing: 
— ^Wastes  generated  at  the  time  of 
exemption  is  initially  claimed  in 
volmnes  greater  than  10.000  tons/year 
would  be  tested  four  times  a  year  for 
the  first  three  years  of  the  exemption. 
— ^Wastes  generated  at  the  time  of 
exemption  is  initiaUy  claimed  in 
volumes  greater  than  1000  tons/year 
but  less  than  10,000  tons/yeer  would 
be  tested  twice  a  year  for  die  first 
three  years  of  the  exemption. 
— ^Wastes  generated  at  the  time  of 
exemption  is  initially  claimed  in 
volxunes  less  than  1000  tons/year 
would  be  tested  once  a  year  for  the 
first  three  years  of  the  exemption. 
EPA  requests  comment  on  whether  it 
should  allow  the  Agency  proposes  that 
if  a  waste  maintains  exempt  status  for 
three  years,  the  freouency  of  subsequent 
testing  would  then  be  reduced  to  once 
a  year,  regardless  of  the  volume 
produced.  The  Agency  beUeves  that 
three  years  of  subsequent  testing  should 
provide  a  facility  with  adequate  data  to 
assess  the  potential  for  variability  in  the 
waste.  The  Agency  reauests  comment 
on  the  frequent  of  simsequent  testing. 
The  Agency  requests  comment  on  an 
approach  that  the  FACA  suggested.  The 
approach  consisted  of  a  comprehensive 
test,  similar  to  an  initial  test,  that  is 
required  every  3  or  5  years  of  an 
exemption  beicaiise  of  the  strong 
reliaiu»  on  the  initial  test's  results  in 
determining  the  scope  of  subsequent 
testing. 

The  Agency  also  requests  comment  on 
whether  follow-up  testing  should  be 
eliminated  entirely  after  the  first  three 
year  period.  In  addition,  the  Agency 
asks  if  a  certification  of  compliance  with 
all  relevant  exit  levels  could  suffice  in 
lieu  of  testing  at  the  end  of  three  yean. 

3.  Testing  Frequency  and  Process 
Change 

Under  today's  proposal,  the  claimant 
has  a  continuing  obligation  to  verify  that 
the  waste  continues  to  meet  the 
exemption  criteria,  including  meeting 
the  exemption  constituent  concentration 
levels.  Process  changes  that  may  either 
increase  the  number  of  hazardous 
constituents  in  the  exempted  waste  or 
increase  the  concentration  of  hazardous 
constituents  already  present,  should  put 
a  claimant  on  notice  that  there  may  b« 
changes  in  the  waste  that  may  afiiact  its 
continued  eligibility  for  exemption.  The 
Agency,  however,  is  not  proposing  to 
require  new  sampling  and  analysis 
whenever  there  is  a  process  change  that 
may  affect  the  exempt  status  of  the 
waste. 

The  Agency  is  taking  comment  on 
whether  it  is  necessary  to  require  as  a 


condition  of  maintaining  the  exemption 
that  wastes  be  re-tested  after  a  process 
change  and.  if  so.  what  the  scope  of 
such  re-testing  diould  be.  The  Agency 
would  like  to  know  if  the  testing 
frequency  proposed  or  more  frequent 
testing  would  provide  a  clearer 
indicatOT  of  waste  changes  of  concern 
than  triggering  re-testing  through  a 
narrative  desoiption  of  a  process 
chai^.  Another  alternative  is  to  require 
the^dmant  to  notify  the  implementing 
authority  that  a  process  chaz^  has 
occurred  and  to  certify  that  the 
exemption  criteria  continue  to  be  met  if 
the  claimant  determines  that  the  waste 
still  mwintaina  its  exempt  status.  The 
Agency  is  taking  omunent  on  how 
process  change  should  be  defined  in  the 
event  one  of  me  alternatives  is  chosen. 
It  ^ould  be  noted  dut  if  waste  for 
v/blch  an  exemption  has  been  claimed 
at  any  time  tests  above  exemption 
levels,  that  waste  and  all  subsequently 
generated  waste  is  hazardous.  The 
claimant  could  not  assert  a  new  exit 
claim  tmtil  a  new  batch  of  waste  tests 
below  the  exit  levels.  Hie  exemption 
proposed  today  would  not  relieve 
generaton  of  their  responsibility  under 
1 262.11,  nor  would  any  test  data 
previousfy  obtained  prevoit  a  claimant 
from  failing  to  satisfy  the  exemption 
criteria  should  an  inspector  conduct 
waste  sampling  that  establishes 
hazardous  constituents  at 
concentrations  above  exit  levels. 

C.  Public  Participation 

As  a  self-implementing  exemption 
effective  upon  receipt  of  the  notification 
by  the  implementing  authority,  there  is 
no  decision  prior  to  exit  being  made  by 
the  implementing  authority  regarding 
the  waste.  The  opportunity  for  public 
participation  in  an  exemption  claim  is 
the  opportiuiity  that  exists  at  all  times 
for  the  public  to  hnng  to  the 
implementing  authority's  attention  any 
circumstance  that  might  aid  that 
authority  in  its  monitoring  and 
enforcement  efforts.  The  public, 
furthermore,  would  have  the  ability  to 
bring  a  citizen  suit  for  a  claimant's 
failure  to  comply  with  any  requirement 
of  the  exemption. 

The  Agency  is  proposing  to  require 
that  the  public  be  notified  by  the 
claimant  that  an  exemption  claim  is 
being  asserted.  This  notification  would 
be  accomplished  by  publication  of  a 
notice  in  a  major  newspaper,  local  to  the 
claimant  and  of  general  circulation,  that 
contains  the  information  required  by  the 
regulations.  Evidence  that  the  notice  has 
bMU  submitted  for  pubUcation  must  be 
part  of  the  notification  package 
submitted  to  the  implementing  facility. 


The  Agency  is  requesting  comment  on 
whether  such  a  notice  should  be  placed 
in  a  newspaper  local  to  the  claimant's 
facility  or  to  the  disposal  facility  or 
both,  should  those  facilities  be  located 
in  different  areas  not  served  by  the  same 
newspaper. 

Requiring  notification  of  facilities 
receiving  exiting  wastes  has  also  been 
raised  to  the  Agency  in  discussions.  The 
Agency  solicits  pubUc  comment  on  the 
need  for  and  possible  approaches  to 
requiring  that  waste  generaton  that  are 
exiting  their  listed  waste,  notify 
receiving  fadUties  that  wastes  are  HWIR 
exited  wastes.  Additional  discussion  of 
this  issue  appean  in  the  docket  under 
"Receiving  FaciUty  Notification 
Process." 

As  discussed  above,  the  Agency  is 
also  taking  comment  on  wh^er 
providing  a  "delay"  in  the  efiiective  date 
°  when  the  exemption  attaches  [e.g.,  30  or 
60  days)  would  provide  a  significant 
and  meaningful  opportunity  for  pubUc 
comment  prior  to  the  waste  having 
exited  the  subtitie  C  system.  Possible 
benefits  of  a  waiting  period  before 
effectiveness  of  the  exit  could  include 
greater  opportunity  for  State  review  or 
citizen  comment  before  waste  is  actually 
disposed  outside  of  SubtiUe  C.  Under 
such  an  approach,  the  waiting  period 
would  begin  with  receipt  by  die  State  of 
a  complete  certification  package,  and 
would  run  for  the  designated  time  (30 
or  60  calendar  days). 

The  Agency  is  taking  comment  on 
whether  access  to  claim  documentation 
through  the  appropriate  implementing 
agency  will  be  sufficient  to  provide 
pubUc  access  to  dociunentation.  One 
alternative  would  be  to  require  the 
claimant  to  provide  access  to  the 
information.  If  that  option  is  selected, 
the  Agency  requests  comment  on  how. 
and  for  how  long,  the  claimant  should 
be  required  to  provide  access  to  the 
doomientation,  and  on  what  kind  of 
protection  for  CBI  would  be  appropriate. 

K.  Request  for  Comment  on  Optiims  for 
Conditional  Exemptions 

The  Agency  has  at  different  times 
considered  contingent  management 
approaches  to  disposal  of  hazardous 
wastes.  Under  such  approaches,  wastes 
that  would  be  considered  hazardous  if 
managed  in  an  uncontrolled  manner, 
could  be  considered  non-hazardous  if 
managed  in  a  sufficientiy  controlled 
manner.  The  foUowing  section  discusses 
and  requests  pubUc  comment  on  several 
approaches  to  setting  higher  exit  levels 
tied  to  meeting  certain  management 
requirements.  These  approaches  would 
allow  wastes  with  higher  concentrations 
of  hazardous  constituents  to  be  managed 
safely  outside  of  Subtitle  C. 


Many  Subtitle  C  requirements  were 
written  generically  to  address  all 
hazardous  wastes  and,  consequentiy. 
provide  protection  for  those  wastes  that 
pose  the  greatest  risks.  Othera  are  either 
explicitly  or  implicitly  technology- 
based  rather  than  risk-based.  Some  of 
these  requirements  are  statutory  and 
cannot  easily  be  adjusted  to  take  risk 
into  accoimt.  Nevertheless.  EPA 
generally  believes  that  it  would  be 
desirable  to  tailor  waste  management 
requirements  to  more  closely  coincide 
with  risks.  The  exit  levels  proposed 
today  take  an  initial  significant  step  in 
this  process  by  allowing  very  low-risk 
hazardous  wastes  to  be  exempt  from 
Subtitle  C  requirements,  leaving  them 
subject  only  to  less  prescriptive  federal 
and  state  controls  for  nonhazardous 
wastes.  They  also  take  an  initial  step 
towards  setting  different  exit  levels  for 
different  situations  by  recognizing  that 
wastewater  and  non-wastewaters  are 
typically  handled  in  different  ways  and 
pose  different  risks,  hence  today's 
notice  proposes  different  exit  levels  for 
wastewatera  and  non-wastewatere. 

Within  the  time  constraints  imposed 
by  the  court-ordered  deadline  for  this 
proposal,  EPA  has  begun  exploring 
whether  it  would  be  possible  to  create 
additional  exemptions  to  allow  more 
flexible  management  of  additional 
wastes  now  classified  as  hazardous 
without  compromising  protection  of 
human  health  and  the  environment. 
These  options  are  premised  on  the 
theory  that  a  waste's  risk  is  due  not  only 
to  its  chemical  composition,  but  also  the 
manner  in  which  it  is  managed,  which 
can  greatiy  affect  the  amount  of 
chemical  constituents  that  ultimately 
reach  a  human  or  environmental 
receptor.  The  multipathway  analysis 
prepared  to  support  the  exit  levels 
shows  that  the  concentration  at  which  a 
hazardous  constituent  threatens  human 
health  or  the  environment  varies 
significantiy  with  the  type  of 
management  that  a  waste  receives — 
some  forms  of  management  appear  to 
present  greater  risks  than  others.  The 
following  discussion  presents  the  legal 
framework  for  management-based 
exemptions,  and  outlines  in  some  detail 
the  options  which  EPA  finds  to  be  most 
promising  for  rapid  promulgation, 

A.  Legal  Basis  for  Conditional 
Exemptions 

EPA  originally  interpreted  RCRA's 
definition  of  hazardous  waste  to  focus 
on  the  inherent  chemical  composition  of 
the  waste  and  to  assume  that 
mismanagement  would  occur  so  that 
people  or  organisms  would  come  into 
contact  with  the  waste's  constituents. 
See  45  FR  33113  (May  19, 1980). 


However,  EPA  even  in  the  past  tried  to 
consider  "reasonable"  mismanagement 
scenarios,  scenarios  that  where 
reasonably  likely  or  plausible  even  if 
not  proven  to  necessarily  have  occurred 
or  be  typical  for  a  specific  waste. 
However,  after  more  than  a  decade  of 
experience  with  waste  management, 
EPA  believes  that  it  may  no  longer  be 
accurate  or  necessary  to  assume  that 
wont-case  mismanagement  will  occur. 
In  recent  hazardous  waste  listing 
decisions,  for  example,  EPA  has 
identified  some  likely 
"mismanagement"  scenarios  that  are 
reasonable  for  almost  all  wastewatere  or 
non-wastewaters.  and  looked  hard  at 
available  data  to  then  determine  if  any 
of  these  are  for  some  reason  very 
unlikely  for  the  specific  wastes  being 
considered,  or  if  other  scenarios  are 
likely  given  available  information  about 
current  waste  management  practices.  As 
a  further  extension  of  that  logic.  EPA 
now  believes  it  may  be  appropriate  to 
find  that,  where  mismanagement  is  not 
likely  or  has  been  adequately  addressed 
by  other  programs.  EPA  need  not 
classify  a  waste  as  hazardous  and  that 
there  may  be  ways  to  recognize 
situations  where  the  limitations  on 
likely  "mismanagement"  are  specific  to 
a  State,  a  type  of  waste,  or  a  facility- 
specific  condition  on  how  a  waste  is 
managed. 

EPA  believes  that  it  can  interpret  the 
definition  of  "hazardous  waste"  in 
RCRA  section  1004(5)  to  authorize  this 
approach  to  classifying  wastes  as 
hazardous.  Section  1004(5)(B)  defines  as 
"hazardous"  any  waste  which  may 
present  a  substantial  present  or 
potential  hazard  "when  mismanaged". 
EPA  reads  this  provision  to  allow  it  to 
determine  the  circumstances  under 
which  a  waste  may  present  a  hazard  and 
to  regulate  the  waste  only  when  those 
conditions  occur.  Support  for  this 
reading  can  be  found  by  contrasting 
section  1004(5)(B)  with  section 
1004(5)(A),  which  defines  certain 
inherently  dangerous  wastes  as 
"hazardous"  no  matter  how  they  are 
managed.  The  legislative  history  of 
Subtitle  C  of  RCRA  also  appears  to 
support  this  interpretation,  stating  that 
"the  basic  thrust  of  this  hazardous  waste 
title  is  to  identify  what  wastes  are 
hazardous  in  what  quantities,  quaUties 
and  concentrations,  and  the  methods  of 
disposal  which  may  make  such  wastes 
hazardous."  H.Rep.  No.  94-1491,  94th 
Cong.,  2d  Sess.6  (1976),  reprinted  in  A 
Legislative  History  of  the  Sohd  Waste 
Disposal  Act,  as  Amended, 
Congressional  Research  Service,  Vol.1. 
567  (1991)  (emphasis  added). 

EPA  also  believes  that  section  3001 
provides  it  with  flexibility  to  consider 
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the  need  to  regulate  wastes  as 
hazardous.  Section  30O1  requires  that 
EPA,  in  determining  Whether  to  list  or 
othOTwise  identify  a  waste  as  hazardous 
waste,  decide  whether  a  waste  "should" 
be  subject  to  the  requirements  of 
Subtitle  C  Hence,  section  3001 
authorizes  EPA  to  determine  that 
Subtitle  C  regtilation  Is  not  appropriate 
where  a  waste  is  not  likely  to  be 
managed  in  such  a  way  that  it  will 
threaten  human  healm  or  the 
environment.  Moreover,  regulation  of 
such  waste  under  SulMitle  C  would  not 
appear  "necessary  to  protect  hiunan 
health  or  the  envkonment"  under  RCRA 
sections  3002(a),  300|(a)  and  3004(a). 
As  noted  elsewhere  i^  this  proposal, 
EPA  interprets  these  provisions  to  give 
it  broad  flexibility  in  lashioning  criteria 
to  allow  hazardous  wastes  to  e:idt  the 
Subtitle  C  regulatory  system.  EPA's 
existing  regmatory  standards  for  listing 
hazardous  wastes  also  allow 
consideration  of  a  waste's  potential  for 
mismanagonent.  Seei§  261.11(a)(3) 
(incorporating  the  language  of  RCRA 
section  1004(5)(B))  and 
§  261.11(c)(3)(vii)  (requiring  EPA  to 
consider  plausible  types  of 
mismanagwnent).  Where 
mismanagement  of  a  waste  is 
implausible,  the  Usti$g  regulations  do 
not  require  EPA  to  citify  a  waste  as 
hazardous.  I 

Two  decisions  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  provide  potential  support  for 
this  approach  to  defiaing  hucardous 
waste.  In  Ediaon  Electric  Institute  v. 
EPA.  2  F.3d  438,  (D.C  Cir.  1993)  the 
Court  remanded  EPA's  RCRA  Toxicity 
Characteristic  ("TC")  as  applied  to 
certain  mineral  processing  wastes 
because  the  TC  was  based  on  modeling 
of  disposal  in  a  mimiMpal  soUd  waste 
landfill,  3ret  EPA  protided  no  evidence 
that  such  wastes  were  ever  placed  in 
municipal  lanHfilla  at  ^jmilar  units. 
Tliis  suggests  that  the  Court  might 
approve  a  decision  to  exempt  a  wraste 
frcnn  Subtitle  C  regulation  if  EPA  were 
to  find  that  mismanagement  was 
unlikely  to  occur.  In  the  same  decision 
the  Co«ut  upheld  a  tomporary 
exemption  from  Subtitle  C  for 
petroleum-contamintted  media  because 
such  materials  are  also  subject  to 
Underground  Storagf  Tanks  regulations 
under  RCRA  SubtitM  I.  The  court 
considered  the  fact  that  the  Subtitie  I 
standards  could  prevent  threats  to 
human  health  and  tfap  environment  to 
be  an  important  factor  supporting  the 
exemption.  Id.  at  460.  In  NRDC  v.  EPA. 
25  F.3d  1063  (D.C  dr.  1994)  the  Court 
upheld  EPA's  finding  that  alternative 
managanent  standaads  for  used  oil 


promulgated  under  section  3014  of 
RCRA  reduced  the  risks  of 
mismanagement  and  eliminated  the 
need  to  list  used  oil  destined  for 
recycling.  (The  Court,  however,  did  not 
consider  arguments  that  taking 
management  standards  into  account 
violated  the  statute  because  petitionere  , 
failed  to  raise  that  issue  during  the 
comment  period.) 

B.  Improvements  in  Management  of 
Non-Hazardous  Waste  and  in  Risk 
Assessment  Methodology 

EPA's  early  regulations  defining 
hazardoits  waste  reached  broadly  to 
ensure  that  wastes  presenting  hazards 
were  quickly  brought  into  the  system. 
When  EPA  promulgated  its  first  listings 
and  characteristic  rules  in  1980,  its 
knowledge  of  taodc  constituents, 
constituent  transport  pathways,  and 
waste  managemrait  options  was  more 
limited  than  it  is  today. 

In  addition,  significant  changes  and 
improvements  in  waste  management 
have  occurred  since  the  early  1980's. 
Many  states  have  established  or 
strengthened  industrial  nonhazardous 
waste  programs  since  that  time.  For 
example,  cunenUy  26  states  reqiiiro 
liners  and  28  states  require  ground- 
water monitoring  for  at  least  some 
surface  impoundments.  Up  to  45  states 
require  ground-water  monitoring  and  38 
states  require  linen  for  at  least  some 
landfills.  It  is  important  to  recognize 
however,  that  within  a  state,  applicable 
requirements  may  vary  acconting  to  a 
number  of  factora.  including  unit  type, 
waste  soiirce,  and  location.  See  "State 
Reqiiirements  for  Indxistrial  Non- 
Hazardous  Waste  Management 
Facilities"  EPA  1994.  At  the  same  time, 
industries  have  gained  experience  in 
managing  wastes  and  many  have 
improved  waste  management  practices 
under  incentives  such  as  public  access 
pursuant  to  the  Emergency 
Preparedness  and  Community  Right  to 
Know  Act,  and  avoiding  liabilities 
imder  Superfund,  RCRA  comctive 
action  and  state  cleanup  programs. 

EPA's  abitity  to  predict  the  risks  that 
a  waste  may  pose  has  also  improved 
significantiy.  EPA  has  collected  much 
more  data  on  a  variety  of  waste 
management  imits  and  other  factors  that 
impact  the  abiUty  of  waste  constituents 
to  reach  a  receptor.  Models  such  as  the 
EPACMTP  and  the  models  used  in  the 
multipathway  analysis  provide  more 
sophisticated  means  of  assessing  the 
rides  of  a  range  of  waste  managemoit 
options.  As  a  result  of  all  these  changes, 
Q>A  is  now  in  a  pontion  to  begin  to 
implement  a  more  carefully  tailcxed 
risk-based  approach  to  regulating 
hazardous  wastes. 


C.  Overview  of  Options  for  Conditional 
Exemptions 

The  Agency  has  identified  several 
different  approaches  to  providing 
conditional  exemptions  that  would 
allow  more  wastes  to  exit  the  Subtitie  C 
systmn.  These  options  fall  into  two 
broad  categoriegs:  (1)  Establishing 
national  conditional  exemptions  based 
on  unit  type  mther  with  or  without 
*!Mivm<pg  additional  management 
controls;  and  (2)  granting  conditional 
exemptions  to  qtulified  state  programs 
that  ensiue  additional  management 
controls. 

1.  National  Approach:  EPA  Would 
Establish  National  Exit  Levels  for 
Contingently  Managed  Waste    . 

The  contingent  management  program 
could  be  adopted  by  any  state  that 
wants  to  implement  it.  without 
consideration  of  state  programs  for  non- 
hazardous  waste.  Hie  contingent  exit 
levels  would  differ  according  to  the 
degree  of  management/disposal 
restrictions  imposed  as  a  condition  of 
exit.  The  possible  options  would 
include  progressively  more  restrictive 
requirements,  and  allow  progressively 
higher  exit  levels  as  disposal  options  are 
further  restricted.  The  options  imder 
this  approach  are: 

a.  Distinguish  Between  Disposal  in  Land 
Application  Units  and  Other  Units 

The  multipathway  risk  assessment 
methodology  used  for  this  rulemaking 
takes  into  account  management 
scenarios  (such  as  land  treatment  of  a 
waste),  or  exposure  pathwajrs  (such  as 
wind  transport  from  an  uncovered  pile 
or  volatillution  from  an  open  tank), 
resulting  in  calculated  exit  levels  based 
on  the  riskiest  scenario.  In  some  cases 
this  exit  level  may  be  significantiy  lower 
than  the  next  most  risky  exposure 
pathway.  The  riskiest  exposure  pathway 
may  not  be  applicable  to  some 
management  situations.  On  review  of 
the  ride  analysis  results,  the  Agency 
determined  that  disposal  in  a  land 
application  unit  is  frequentiy  the 
highest  risk  disposal  option  in  both  the 
multipath  and  groundvrater  modeling. 

As  described  in  detail  in  Section  X. 
below,  the  Agency  has  developed  for 
proposal  an  approach  to  contingent 
management  relying  on  the 
multipaUiway  exposure  analysis,  risk 
level  of  10-6  and  HQ  of  1.  and  using  the 
base  case  uncontrolled  management 
scenarios,  but  with  land  appUcatitm 
units  removed  from  the  analysis.  Exit 
concentrations  would  still  be  protective 
across  a  wide  variety  of  conditions 
nationally,  for  aU  non-land  application 
unit  disposal.  The  Agency  is  proposing 


one  national  exit  level  for  each 
constituent  based  on  the  next  riskiest 
pathway,  on  condition  that  wastes  are 
not  disposed  in  land  application  units. 

This  option  was  considered  by  the 
Agency  to  be  the  simplest  approach  to 
contingent  management.  It  would  be 
somewhat  easier  to  enforce  than  other 
options  described  below,  since  there 
would  still  be  only  one  conditional  exit 
level  for  each  constituent. 
Implementation  mechanisms  to  assure 
that  the  wastes  go  only  to  allowable  unit 
types  are  described  below. 

b.  Unit-Specific  Exit  Levels  for  Each 
Disposal 

Another  approach  to  contingent 
management  considered  by  the  Agency 
would  be  to  establish  a  set  of  exit  levels 
for  each  waste  management  unit 
evaluated  based  on  risks  at  unregulated 
units  of  that  type.  Units  that  would  be 
evaluated,  at  HQ  1  and  1  E-6  risk, 
would  be  land  application  units,  waste 
piles,  landfills,  siuface  impoundments 
and  tanks.  Base  case  assumptions  would 
be  used  to  describe  the  units.  The 
Agency  has  not  included  specific  exit 
levels  for  this  approach  here,  but  solicits 
comment  on  its  potential  benefits,  ard 
potentially  greater  complexity  of 
implementation  and  compliance 
assurance. 

Under  option  2  the  Agency  would  set 
separate  exit  levels  for  each  type  of 
waste  management  unit.  Generators 
would  be  allowed  to  choose  the  type  of 
non-subtitie  C  waste  management  unit 
in  which  to  manage  their  waste,  and 
would  be  required  to  meet  the  unit- 
specific  exit  levels  for  all  constituents  in 
order  to  manage  the  waste  in  that  unit. 
Testing  and  implementation  would  be 
similar  to  the  requirements  for  exit 
based  on  the  most  limiting  pathway. 
However,  the  Agency  believes  this 
option  would  increase  the  complexity  of 
tracking  wastes  that  met  the  varying 
concentration  exit  levels  tied  to  specific 
allowable  units. 

The  Agency  believes  allowing  use  of 
exit  levels  tailored  to  waste  management 
can  be  a  practical  and  appropriate  wav 
to  allow  greater  volumes  of  waste  to  exit 
Subtitle  C  without  increasing  risks  to 
above  the  toxicity  benchmarks 
described  in  Section  IV.D,  providing 
that  characteristics  of  various  waste  unit 
types  can  be  clearly  defined  (such  as  the 
difiisrence  between  surface 
impoundments,  tanks,  and  perhaps 
covered  tanks  for  the  management  of 
wastewaters),  and  providing  the  Agency 
can  design  a  viable  implementation 
scheme  that  does  not  rely  primarily  on 
statements  of  proposed  future  disposal. 
Tracking  and  monitoring  of  actual  waste 
management  could  be  one  way  to  assure 


disposal  in  the  appropriate  facilities. 
Liiniting  disposal  to  on-site  faciUties 
could  also  better  assure  proper  disposal, 
although  this  would  limit  the  usefulness 
of  contingent  management  approaches. 
The  Agency  requests  comment  on 
additional  implementation  requirements 
that  might  be  needed  to  assure  the  waste 
is  managed  in  the  designated  unit  type 
only. 

&A  has  not  developed  this  as  a 
general  approach  in  this  rulemaking 
because  the  risk  modelling  that  was 
done,  while  more  multifaceted  and 
comprehensive  than  many  past 
analyses,  was  not  designed  for  this 
purpose.  For  efficiency  in  modelling, 
EPA  did  not  always  model  each 
pathway  for  each  specific  unit.  EPA 
sometimes  only  modelled  an  exposure 
pathway  of  concern  (such  as  air 
emissions)  firom  certain  types  of  units 
that  EPA  thought  might  be  the  limiting 
scenario,  and  risk  from  oiganic 
constituents  in  a  landfill  were  not 
modeled.  Therefore  the  modelling  work 
to  date  may  not  identify  the  most 
limiting  pathway  if  each  unit  is  judged 
individually.  To  fully  develop  exit 
levels  for  a  full  range  of  unit  types,  EPA 
beUeves  it  would  have  to  do 
supplemental  risk  analysis  to  fill  in  the 
gaps  in  modeling  for  each  of  the  waste 
management  units,  or  at  least  evaluate 
whether  the  risk  analysis  done  to  date 
is  sufficiently  representative.  Tables  21- 
39  in  the  November  1995  Supplement  to 
the  multipath  analysis  present  the 
modeled  risk  values  for  each  constituent 
disposed  in  each  of  the  five  options 
modeled,  and  for  each  pathway.  These 
tables  can  aid  commenters  in 
understanding  what  a  unit-specific  exit 
value  for  any  particular  constituent 
could  be. 

c.  Consideration  of  Additional 
Management  Unit  Design  or 
Management  Practices 

A  third  option  is  that  EPA  would  use 
a  somewhat  modified  multipathway 
exposure  model  to  evaluate  whether 
adding  additional  specific  design  or 
operating  controls  for  particular  unit 
types,  would  allow  less  conservative 
exit  levels.  These  conditional  exit 
concentrations  would  be  promulgated 
on  a  unit-type  specific  basis,  and  could 
be  used  only  by  units  employing  the 
specified  additional  controls  that  would 
reduce  the  risk  level  to  10-6.  Such  an 
approach  could  be  self-implementing 
for  a  facility  owner/operator,  and  would 
not  necessarily  be  tied  into  a  permitting 
authority. 

While  such  an  approach  could  take 
into  account  the  effects  of  a  combination 
of  added  controls  on  each  unit  type 
(such  as  size  of  the  unit,  ground-water 


monitoring,  liners,  caps,  etc.)  the 
Agency  beUeves  that  there  are  a  number 
of  significant  implications  associated 
with  this  approach.  It  could  be 
interpreted  by  industries  and  states  as 
an  indirect  way  to  define  a  broader  set 
of  management  standards  for  industrial 
non-hazardous  waste  management 
units.  Also,  if  the  approach  were  self- 
implementing,  it  could  be  extremely 
difficult  to  ascertain  that  a  particular 
unit  meets  a  complex  set  of  controls  and 
therefore  to  assure  compUance  with  the 
conditional  exit  levels.  The  more 
complex  a  judgement  required  to 
determine  compUance  with  the 
conditions  (such  as  whether  a  hner  that 
is  hard  to  inspect  during  operation  is 
properly  installed  and  protected  from 
tears),  the  more  appropriate  it  is  likely 
to  be  that  such  determinations  be  made 
in  the  context  of  a  permitting  authority 
or  prior  approval  rather  than  as  a 
condition  on  a  self-implementing 
exemption. 

As  a  variation  on  this  approach.  The 
Agency  could  take  into  account  certain 
regional,  local,  or  site-specific  factors  in 
estabUshing  exit  levels.  These  could 
include  the  effect  of  local  rainfall, 
regional  hydrogeology,  or  size  of  fadUty 
on  exit  values.  These  issues  are 
described  in  greater  detail  in  section  b 
below. 

Because  of  the  complexity  of 
implementation,  the  Agency  would 
attempt  to  define  very  limited 
additional  control(s)  to  limit  exposures 
and  reduce  risks  to  10-6  level.  EPA 
particularly  asks  for  comments  on  unit 
design  attributes  that  are  easily 
ascertainable  in  a  spot  inspection  versus 
those  that  require  more  detailed 
engineering  review,  or  review  or 
monitoring  of  operations.  For  this 
option,  as  with  options  one  and  two,  the 
Agency  would  have  to  conduct 
additional  risk  modelling  work  to 
adequately  evaluate  additional 
parameters  on  a  unit  specific  basis. 

One  issue  common  to  all  of  the 
options  discussed  above  is  the  legal 
status  of  wastes  subject  to  such 
conditioned  exemptions  when  there  is  a 
violation  of  the  conditions.  The  Agency 
requests  comments  on  how  to  make 
them  enforceable  in  a  practical  way  that 
is  fair  to  those  involved.  If  the  waste 
concentration/unit  requirements  are 
conditions  of  an  exemption,  any 
violation  of  a  condition  means  that  the 
waste  generator,  or  other  individual 
managing  the  waste,  has  violated  the 
full  range  of  RCRA  requirements  and 
has  been  illegally  managing  a 
"hazardous  waste"  as  a  "nonhazardous" 
waste.  Because  the  conditional 
requirements  are  not  clearly  tied  to 
other  non-hazardous  waste  authorities. 
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thoe  would  not  ba  a  remedy  for  the 
violations  outside  of  the  hazardous 
waste  program.  An  alternative  approach 
is  discussed  in  the  following  options 
allowing  conditional  exit  levels  in  states 
with  qualified  industrial  non-hazardous 
waste  programs.  As  long  as  the  state  has 
clear  enfiurcement  authority  under  its 
non-hazardous  waste  management 
program,  these  conditions  could  be 
crafted  so  that  a  violation  of  the 
condition  was  not  illegal  disposal  of 
hazardous  waste  involving  multiple 
RCRA  counts.  Rather  it  would  be 
enforced  as  a  violation  of  the  relevant 
State  authorities.  The  Agency  requests 
comment  on  the  advuitages  and 
disadvantages  of  these  approaches,  as 
well  as  whether  there  mi^t  be  other 
approaches  to  ensure  adequate  legal 
remedies  for  violations  of  the 
conditional  exit  requirements,  when  the 
contingenaes  are  sot  based  on  qualified 
state  industrial  noft-hazardous  waste 
programs. 

2.  State  Program  Approach 

As  noted  earlier  in  this  section,  many 
state  industrial  non-hazardous  waste 
programs  have  improved  significantly 
since  the  early  days  of  Subtitle  C.  State 
prognuns  may  offef  the  advantages  both 
of  requiring  management  controls  which 
ensiire  protection  of  human  health  and 
the  environment  and  ongoing  oversight 
on  a  facility  specific  basis  through 
permitting,  inspection  and  enforcement 
activities.  While  every  state  program 
may  not  be  operating  at  the  same  level, 
the  Agency  believts  that  a  niunber  of 
state  programs  may  offer  reasonable, 
protective  systems  to  serve  as  the  basis 
for  less  stringent  e^t  levels.  Qualified 
state  programs  would  be  allowed  to 
manage  listed  waste  in  their  non- 
hazardous  waste  management  program 
under  certain  conditions.  These 
qualified  state  programs  would  ensure 
that  risks  were  reduced  to  protect 
himian  health  andi  the  enviromnent. 

There  are  three  )Ley  footers  the  Agency 
believes  would  need  to  be  considered  in 
establishing  state-based  contingent 
management  programs.  These  are  (1) 
establishing  a  risk-based  cap  on  waste 
constituent  concentrations  that  can  be 
managed  contingently;  (2)  the  type  of 
program  review  o|  a  state  program  that 
EPA  would  perform  to  identify  qualified 
state  programs,  and  (3)  the  breadth  of 
state  program  controls. 

For  the  risk  cap^  the  Agency  has 
considered  using  either  a  1  E-4  cancer 
risk  and  HQ 1,  or  1  E-3  cancer  risk  and 
HQ 10  as  options.  The  caps  would  be 
modeled  based  oq  management  in 
unregulated  disposal  facilities,  as  in  the 
base-case  exit  level  modeling. 


Regarding  program  review,  the 
Agency  would  either  conduct  a 
quialitative  review  of  the  State  program, 
examining  it  to  ensure  it  addresses  key 
considerations,  or  would  require  states 
to  conduct  quantitative  risk  assessment 
of  planned  management  practices  to 
demonstrate  their  safety  down  to  1  E- 
6  cancer  risk  and  HQ  1  or  an  alternative 
risk  target. 

For  the  qualitative  review,  EPA  would 
specify  environmental  and 
administrative  performance  goals  and 
the  state  would  have  to  submit  a 
narrative  description  demonstrating 
how  the  particular  combination  of 
technical  standards  and  administrative 
requirements  in  their  program  protects 
hiunan  health  and  the  environment  and 
meets  those  performance  goals,  for 
exainple: 

•  Groimd-water  protection:  A  state 
program  must  address  adequately 
contamination  of  groundwater  from  a 
facility. 

•  Siuface  water  protection:  A  state 
program  must  address  adequately 
prevention  of  contamination  of  sur&ce 
water  which  may  occur  through  the  run- 
off of  pollutants  from  the  disposal 
facility  to  sur&ce  waten. 

•  Address  other  environmental  and 
performance  goals  such  as  controlling 
air  exposures,  siting,  ensuring  long-term 
inteoity  of  the  site,  etc. 

•  Permitting  and  enforcement 
authbrities  and  public  participation:  A 
state  program  has  appropriate 
authorities  and  a  system  for  prior 
approval  of  waste  management 
facilities,  and  public  participation  either 
on  a  site-specific  basis  or  for  input  to 
development  of  class  permits. 

•  Adequate  resources:  A  state 
program  has  adequate  resoiux»s  for 
administration  of  the  program  including 
permitting,  inspections  and 
enforcement. 

Under  a  quantitative  risk  review 
approach,  a  state  would  have  to 
dbcimient  their  permitting  and 
enforcement  authorities  and  public 
participation  requirements,  as  well  as 
the  adequacy  of  their  program  resources. 
The  state  would  also  have  to 
demonstrate  to  EPA  how  the  particular 
combination  of  technical  management 
controls  or  design  standards  in  its 
industrial  non-hazardous  waste  program 
would  ensiu«  meeting  10-6  risk  levels. 
In  order  to  do  this,  EPA  would  have  to 
refine  or  expand  the  multipathway 
exposure  model.  EPA  would  then  either 
make  its  multipath  model  available  to 
states  or  work  with  them  to  demonstrate 
that  unit-specific  state  program  controls 
would  meet  the  10-6  risk  level  for  a 
particular  class  of  facilities  receiving 
conditionally  exited  wastes.  The  Agency 


solicits  pubUc  comment  on  whether 
states  can  propose  alternative  risk 
targets  im  use  in  state  contingent 
management  programs. 

Residing  program  breadth,  the 
Agency  believes  either  broad,  state-wide 
programs,  or  more  narrowly  focused 
contingent  management  programs  could 
be  developed.  Under  a  broad-based  state 
program  approach,  the  Agency  would 
approve  as  qualified  only  those  state 
subtitle  D  programs  that  adequately 
regulate  all  state  non-hazardous  waste 
management  and  wastes.  Under  this 
approach,  states  with  programs  deficient 
in  certain  aspects  wotdd  be  required  to 
upgrade  before  participating  in  the 
contingent  management  program. 
However,  the  Agency  recognizes  that 
state  subtitie  D  programs  vary  widely  in 
the  particular  units  and  waste  types  that 
are  covered,  among  other  factors. 
Therefore,  as  an  alternative  approach, 
EPA  might  determine  that  a  program 
qualifies  for  conditional  exit  only  for 
particular  units  (i-e.  for  landfills  only,  or 
for  landfills  and  surface  impoundments, 
etc.).  In  other  cases,  a  state  program 
mi^t  focus  narrowly  on  developing 
appropriate  contingent  management  for 
particular  waste  streams  generated  by 
key  industries  in  the  state. 

m  considering  how  to  use  these  key 
factors  in  developing  contingent 
management  regulations,  the  Agency 
identified  three  options  in  addition  to 
the  three  options  described  above  imder 
the  national  programs.  These  will  be 
identified  in  this  discussion  as  options 
four,  five  and  six. 

Under  option  four,  the  Agency  would 
use  the  1  E-4  and  HQ  1  risk  cap  on 
waste  and  would  conduct  a  qualitative 
review  of  the  state  program  using  the 
criteria  described  above.  This  could  be 
done  either  on  a  narrow  program  basis, 
or  based  on  a  program  that  qualifies 
broadly. 

Under  option  five,  the  Agency  would 
also  use  the  1  E-4  and  HQ  1  risk  cap 
for  waste  being  contingentiy  managed, 
but  wotild  require  that  states  conduct 
risk  modeling  of  proposed  disposal  to 
demonstrate  that  risks  from  the  waste  as 
disposed  would  be  not  greater  than  the 
lE-6  and  HQl  risk  targets  of  the  base 
case.  This  approach  could  be  taken 
either  with  the  entire  state  program,  or 
only  certain  waste  menagement 
practices.  In  particidar,  site-specific 
factors,  as  described  below,  could  be 
considered  under  this  approach.  These 
could  include  facility  size,  local  rainfall, 
or  local  hydrogeology,  among  othera. 
Location  of  the  nearest  drinking  water 
well  might  also  be  considered  by  the 
state  in  evaluating  risks,  if  allowed 
under  state  regulations  and  regulatory 
poUcies.  In  this  case,  the  state  would  be 
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required  to  demonstrate  to  EPA,  vising 
the  multipathway  analysis  or  another 
risk  assessment  model,  how  they  would 
ensure  on  a  site-specific  basis  that 
facilities  disposing  of  conditionally 
exited  wastes  meet  a  10-6  risk  level. 
Development  of  this  approach  might 
also  require  ouite  different  risk  models, 
since  the  multipathway  model  as  it 
ciirrently  exists  incorporates  a  number 
of  simplifying  assiunptions  to  capture  a 
broad  range  of  possible  conditions.  The 
Agency  would  have  to  ensure  that  a 
model  used  for  this  analysis  can 
incorporate  complex  site-specific 
variables,  or  develop  a  set  of  simplified 
models  that  could  be  applied  by  states. 
However,  this  approach  would  provide 
maximum  flexibility  to  states  and 
generatora  to  tailor  exit  levels  to 
particular  waste  and  site  characteristics. 

Under  option  six,  the  Agency  would 
allow  wastes  posing  up  to  1  E-3  cancer 
risk  and  HQ  10  (in  an  tmregulated 
management  setting),  and  allow  either  a 
qiuditative  or  quantitative  review  of  the 
state  program,  but  allow  participation 
only  by  state  programs  that  are  broadly 
qualified,  i.e.,  that  are  qualified  in  all 
aspects  of  the  program,  for  currentiy 
managed  industrial  non-hazardous 
waste.  The  Agency  would  be  more 
comfortable  with  this  approach  because 
it  would  be  more  assured  of  safe 
management  of  the  waste  regardless  of 
where  in  the  state  it  is  disposed. 

The  Agency  also  solicits  public 
comment  on  whether  more  than  one  of 
the  options  discussed  above  should  be 
developed  at  the  same  time.  For 
example,  the  Agency  might  establish 
both  the  option  1  propoMl  described 
below,  and  establish  a  state-based 
contingent  management  program  based 
on  any  of  options  four,  five  or  six.  By 
doing  so,  the  Agency  would  establish 
option  1  as  a  minimum  national 
standard,  but  this  approach  would  allow 
that  states  to  go  furtiier  they  choose  to 
do  so. 

3.  Establish  Exit  Levels  That  Consider 
Regional  or  Site-Specific  Factors  That 
Might  Affect  Constituent  Fate  and 
Tnmspori' 

In  addition  to  facility  design  factors, 
there  are  other  location-specific  factors 
that  may  substantially  affect  the  risks 
and  the  appropriate  exit  levels  for  waste 
management  units.  Examples  of  such 
factors  include:  Rainfall  and 
hydrogeology  at  the  site  and  the 
distance  to  off-site  receptors.  The 
average  amount  of  precipitation  falling 
on  these  waste  management  units  may 
affect  both  the  amount  of  leachate  to 
groimdwater  and  soil  run  off  to  off-site 
receptore.  Thus,  the  Agency  could 
determine  geographic  regions  based 


upon  climatic  zones,  could  require 
precipitation  data  frx)m  the  most 
appropriate  certified  rain  gauge,  or 
could  require  site  specific  precipitation 
information.  However,  in  order  to  do 
this  the  Agency  would  need  to  verify 
that  the  otiier  model  inputs  are 
appropriate  for  each  of  the  regions  or 
else  develop  new  region-specific  inputs. 
Therefore,  the  Agency  solicits  data  and 
comment  on  technically  appropriate 
ways  to  establish  exit  levels  based  on 
rainfall  levels. 

Other  site-specific  factors  that  may 
significantly  affect  the  groimdwater 
pathway  are  the  hydraulic  conductivity 
of  the  soil  surrounding  the  waste 
management  unit  and  the  distance  to 
the  nearest  drinking  water  wells.  If  the 
hydraulic  conductivity  of  surroimding 
soil  is  relatively  low — such  as  in  soils 
dominated  by  clays — then  the  flow  of 
any  potentially  contaminated  leachate 
to  ground  water  could  be  effectively 
retarded  for  long  periods  of  time 
(though  flow  to  surface  waters  or  other 
pathways  might  change,  perhaps 
increasing).  Landfills  located  in  soils 
with  low  hydrauhc  conductivities  (for 
example,  10-6  cm/sec  or  lower)  could 
provide  an  extra  level  of  enviroiunental 
protectiveness  for  ground  water  that 
could  be  considered  in  developing  this 
approach.  For  example,  the  Agency 
might  address  this  effect  by  developing 
exit  levels  corresponding  to  different 
classes  of  hydraulic  conductivity. 
Alternatively,  differences  in  hydraulic 
conductivity  could  be  considered 
through  a  site-specific  process.  This 
approach  would  not  be  relying  on 
engineered  controls,  but  on  natural 
attributes  of  the  location.  EPA  solicits 
comments  on  whether  such  attributes 
can  be  readily  determined  or  in  what 
circumstances  they  can  be  readily 
determined  and  relied  upon. 

The  Agency  did  some  limited 
sensitivity  analysis  with  respect  to 
ground  water  risk  modelling  to  look  at 
the  concept  of  developing  different  exit 
levels  depending  on  broad 
hydrogeological  regions.  The  results  of 
that  analysis  are  in  the  docket.  The 
Agency  requests  comment  as  to  the 
value  of  investing  in  this  approach  and 
practical  considerations  the  Agency 
should  weigh  in  deciding  whether  to 
pursue  this  approach. 

Finally,  where  the  nearest  drinking 
water  weUs  are  at  an  unusually  great 
distance  itom  the  waste  management 
unit,  corresponding  exit  level 
concentrations  associated  with 
groundwater  exposures  that  took  that 
distance  into  accoimt  could  be 
significantiy  lower  if  the  Agency's  goal 
were  solely  the  prevention  of  current 
exposure  to  groundwater  contamination. 


However,  many  states  have  policies  to 
not  degrade  groundwater  and  EPA 
believes  it  is  quite  difficult  to  predict 
future  needs  for  uncontaminated 
groundwater.  EPA  beheves  that  the 
groimdwater  modelling  done  for  this 
rule  reflects  a  balanced  view  by  using 
the  distribution  of  nearest  wells. 
However,  EPA  expects  it  will  receive 
conunents  suggesting  that  it  should 
consider  allowing  facilities  vtrith  no 
moderately  nearby  drinking  water  wells 
to  take  that  into  account.  The  Agency 
seeks  comment«n  the  implementation 
issues  associated  with  taking  these 
factore  into  account  and  the  related 
policy  judgement  as  to  whether  the  goal 
of  more  site-specific  assessment  should 
be  prevention  of  risk  based  on  current 
ground  water  use.  reasonably 
foreseeable  use,  or  based  on  distances 
that  would  be  more  protective  of  the 
potential  future  use  of  ground  water. 
The  Agency  also  seeks  comment  on 
other  location-specific  factors  or 
combinations  of  factors  that  may  be 
particularly  important  in  mitigating  the 
risks  associated  with  waste  disposal. 
The  Agency  also  requests  comment  on 
alternative  approaches  for  taking  these 
location-specific  factors  into 
consideration  in  developing  exit  levels 
for  waste  management.  One  option  for 
doing  so  would  be  to  develop  additional 
tables  of  exit  levels  (in  addition  to 
Option  2)  for  waste  management  units 
that  reflect  the  effect  of  some  of  the  most 
important  location-specific  factors  (e.g., 
exit  levels  for  areas  with  low  annual 
rainfall,  or  indexed  to  landfill  size).  As 
an  alternative  option,  the  Agency  could 
develop  "reduced  form"  equations  that 
specifically  relate  the  exit  level 
concentration  to  critical  location- 
specific  factors  (such  as  annual  rainfall). 
The  Agency  requests  comment  on  the 
merits  of  these  approaches  and  on 
alternative  options  that  might  be  used  to 
better  accommodate  the  effect  of  ' 
location-specific  factors  on  exit  levels. 

D.  Land  Disposal  Restrictions  for 
Contingent  Management  Options 

Any  conditional  exemption  would 
offer  much  more  significant  relief  if  it 
eliminated  or  reduced  the  need  to 
comply  with  more  stringent  LDR 
treatment  requirements.  As  explained 
above  in  Section  VI  of  today's  proposed 
rulemaking,  however,  under  Chemical 
Manufacturers  Association  v.  EPA  (the 
"Third  Third"  decision)  LDR  treatment 
standards  generally  continue  to  apply 
even  if  a  waste  ceases  to  be  classified  as 
a  hazardous  waste.  If  an  LDR  treatment 
standard  were  lower  (more  stringent)  • 
than  a  contingent  management  exit 
level,  the  waste  would  still  need  to  meet 
the  LDR  standard. 
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EPA  has  proposed  two  approaches  to 
integrating  HWIR  exit  levels  and  LDR 
treatment  requirements  for  the  base 
option.  First.  EPA  is  proposing  that  LDR 
treatment  requirements  wall  never  apply 
to  waste*  that  meet  all  appUcable  exit 
levels  at  the  point  pf  generation. 
Second,  for  wastef  which  meet  exit 
levels  subsequent  to  the  point  of 
generation  and,  cc«asequently,  remain 
subject  to  the  LDR  regime,  EPA  is 
proposing  to  allovf  some  exit  levels  to 
serve  as  alternative  risk-based  treatment 
standards  meeting  the  "minimize 
threat"  standard  ubder  RCRA  section 
3004(m).  EPA  expects  these  proposals  to 
reduce  the  burden  of  complying  with 
LDR  requirementa 

As  ejqtlained  more  hilly  in  the 
detailed  presentation  of  opticm  1  below. 
EPA  is  proposing  both  of  these 
approadies  for  contingent  management 
option  1  (relaxed  ^xit  values  for  wastes 
that  are  not  placed  iu  laud  apphcation 
units).  EPA's  raticmales  are  set  out  in 
that  discussion. 

EPA  antidpatefl  that  it  might  also  be 
willing  to  propose  to  use  exit  levels 
developed  under  option  2  (separate  exit 
levels  for  each  maor  type  of  waste 
management  unit]  to  serve  as  risk-based 
"minimize  threat?  standards.  If  EPA 
filled  the  gaps  in  Its  current 
multipathway  risk  assessment,  it  would 
feel  fairly  confide^  that  the 
multipathway  analysis  plus  the 
groundwata  ana^sis  identified 
constituent  concebtrations  that 
minimize  threats  to  human  health  and 
the  environment  for  each  class  of  waste 
management  iinits.  The^odeling  for 
both  analyses  would  assume  eacm  type 
of  unit  was  located  in  a  "reasonable 
worst  case"  physical  setting  and  was 
subject  to  minimal  management 
controls.  EPA,  hcnvever,  would  expect 
some  members  o^  the  pubUc  to  argue 
that  unit-specific  jexit  levels  should  not 
be  comidered  "minimize  threat"  levels 
because  risks  to  human  health  and  the 
environment  would  not  be  minimized  if 
exempted  waste  #nded  up  in  the  wrong 
tjrpe  of  management  unit.  EPA  might  try 
to  address  such  doncems  by  imposing 
conditlans  such  is  tracking  or  reporting 
systems  on  persons  claiming  the 
exemptions. 

EPA  would  exMct  similar  objections 
to  the  option  of  olowing  wastes  that 
meet  option  2  letels  to  exit  if  their 
constituent  concentrations  met  imit- 
specific  exit  levels  at  the  point  of 
generation.  Members  of  the  public  might 
again  be  concerned  about  the  possibility 
that  wastes  coiild  be  placed  in  a  unit 
type  requiring  loiwer  (more  restrictive) 
exit  levels.  As  siiggested  above, 
however,  EPA  could  impose  conditions 
to  help  ensure  that  exempted  waste  goes 


only  to  a  imit  where  the  exit  levels  in 
fact  minimize  threats. 

Providing  LDR  relief  for  the  remaining 
options  for  conditional  exemptions 
would  raise  additional  legal  and 
practical  issues.  All  of  the  remaining 
national  and  state-based  options  rely  on 
design  or  operating  controls  (such  as 
liners)  to  help  prevent  dangerous 
concentrations  of  hazardous 
constituents  from  reaching  human  or 
environmental  receptors.  EPA,  for 
example,  would  be  reluctant  to  take  into 
account  control  measures  that  would  be 
difficult  for  inspectors  to  verify  during 
site  visits. 

It  might  be  somewhat  easier  to  take 
into  account  factors — such  as  annual 
rainfell,  depth  to  groundwater,  and 
subsurface  soil  and  rock  formations — 
that  relate  to  a  unit's  physical  setting. 
EPA  has  already  proposed  to  interpret 
section  3004(m)  to  allow  consideration 
of  a  unit's  physical  setting  in  making 
site-specific  minimize  threat  findings. 
See  the  proposed  LDR  standards  for 
contaminated  soil,  58  Fed.  Reg.  48123 
and  48155  (Sept.  14. 1993).  EPA 
requests  comments  on  all  of  these  issues 
related  to  the  integration  of  conditional 
exemption  options  to  the  LDR 
standards. 

E.  Contingent  Management  of  Mixed 
Waste 

The  Department  of  Energy  (DOE)  has 
also  expressed  interest  in  EPA's 
contingent  management  approaches  to 
managing  waste  that  is  mixed  radiologic 
and  RCRA  hazardous  waste  ("mixed 
waste").  Mixed  waste  may  be  managed 
by  DOE-regulated  fecilities  or 
commercial  facilities  regulated  by  the 
Nuclear  Regulatory  Commission  (NRC). 
EPA  expects  that  the  general  approach 
in  today's  proposed  regulation  would  be 
applicable  to  mixed  wastes  as  well  as 
listed-only  hazardous  wastes.  DOE  has 
suggested  that  because  mixed  wastes 
subject  to  RCRA  are  also  subject  to  AEA 
disposal  requirements  which  control 
releases  of  and  exposure  to  radioactive 
hazards,  these  AEA  requirements  may 
address  releases  of  chemically 
hazardous  constituents  as  well,  and  it 
would  be  reasonable  to  allow  more 
mixed  wastes  to  exit  Subtitle  C  because 
of  the  AEA  requirements.  DOE  beUeves 
these  AEA  reqiiirements  would  also 
provide  adequate  protection  of  human 
health  and  the  environment  from 
chemically-hazardous  constituents.  DOE 
has  submitted  several  studies  to  EPA  in 
support  of  their  views,  and  the  Agency 
has  placed  those  doounents  in  the 
public  docket  for  review.  The  Agency 
will  also  undertake  a  review  of  these 
data  to  better  understand  the  additional 
increment  of  protection  provided  by 


AEA  low-level  waste  site  performance 
standards.  With  that  review  ongoing,  the 
Agency  is  proposing,  and  requesting 
pubhc  comment  on.  adaption  of  option 
four  above  to  DOE's  special 
circumstances.  The  Agency  requests 
comment  on  allowing  mixed  waste 
meeting  conditional  exit  levels  for 
chemical  toxicity  estimated  at  10-4 
cancer  risk  and  HQ 1  (modeled  at  an 
uncontrolled  site),  to  exit  Subtitle  C  if 
managed  in  AEA  disposal  facilities. 
DC^  has  also  urged  the  Agency  to 
consider  estabUshing  a  categorical 
exclusion  from  RCRA  requirements  for 
mixed  waste  debris  that  is  immobilized. 
One  of  several  macro-  or 
microencapsulation  methods  could  be 
used  to  immobiUze  the  debris,  including 
use  of  Portland  or  other  cement 
products,  or  various  polymer  products. 
Under  such  an  exclusion,  all 
immobilized  mixed  debris  could  be 
managed  outside  of  Subtitle  C,  but 
would  still  be  required  to  be  disposed 
in  AEA  disposal  fedUtles.  No  testing  of 
the  debris  would  be  required  to  identify 
toxic  constituents  or  the  levels  at  which 
they  might  be  present.  DOE  has 
conducted  a  study  of  leaching  rates  for 
certain  toxic  constituents  from 
stabilized  debris  and  submitted  it  to  the 
Agency  for  review  in  support  of  DOE's 
conclusion  that  immobilized  debris  can 
be  managed  safely  outside  of  subtitle  C 
if  dispoMd  in  an  AEA  fadUty.  Because 
the  Agency  has  only  recently  received 
this  study,  it  has  been  unable  to 
adeq\utely  review  and  evaluate  the  data 
presented.  The  Agency  solicits  pubhc 
comment  on  this  approach,  the  DOE 
study,  and  soUdts  any  other  available 
data  that  are  relevant  to  this  topic. 

Finally.  DOE  has  developed  data  on 
vitrified  waste,  and  requested  that  the 
Agency  consider  the  environmental 
protection  conferred  by  this  treatment 
process.  Again,  the  Agency  has  not  had 
adequate  time  to  review  and  eveduate 
the  DOE  data,  but  has  placed  it  in  the 
public  docket  and  soUdts  pubUc 
comment  on  the  data  and  DOE's 
preferred  approach  to  mixed  waste 
management. 

In  soUciting  comment  on  these  exit 
procedures  for  mixed  waste,  the  Agency 
recognizes  that  a  number  of  states 
hosting  DOE  bdhtles  have  expressed 
concern  over  the  proposal's  euect  on 
their  states  abihty  to  adequately  regulate 
mixed  waste  under  states  and  federal 
law  as  intended  by  RCRA  and  the 
Federal  FadUtles  CompUance  Act 
These  states  also  beUeve  that  significant 
details  of  the  DOE  proposal  are  lacking 
and  additional  analysis  would  need  to 
occur  before  the  procedures  can  receive 
adequate  comment.  Therefore,  the 
Agency  intends,  to  the  extent  consistent 


with  the  schedule  negotiated  in  the 
consent  decree  for  this  rulemaking,  to 
publish  a  supplemental  proposal  on 
HWIR  mixed  waste  exit  criteria  after 
initial  comments  have  been  received. 
The  supplemental  proposal  woidd 
further  describe  the  regulatory  options 
being  considered  and  will  sohcit 
additional  coounent  on  more  specific 
options. 

X.  Implementation  of  Conditional 
Exemption  Option  1 

A.  Introduction 

Using  the  concept  of  contingent 
management,  EPA  is  proposing  to  create 
a  second,  alternative  set  of  exit  levels  for 
nonwastewaters  that  are  managed  in 
landfills  or  monofills,  but  not  land 
treatment  units.  Persons  wishing  to 
utilize  this  alternative  exit  scheme 
would  not  only  have  to  meet  the 
recalculated  concentration  limits  for  all 
constituents  in  their  wastes,  but  also 
comply  with  conditions  prohibiting 
land  treatment.  Compliance  with 
notification  and  tracking  requirements 
described  in  more  detail  below  will  also 
be  necessary.  The  exit  levels  for  this 
alternative  are  set  out  in  appendix  XI  of 
40  CFR  part  261;  the  requirements  and 
conditions  are  set  out  in  proposed 
§  261.37.  Nonwastewaters  that  do  not 
meet  the  exit  levels  in  appendix  X  to  40 
CFR  part  261  will  be  eligible  for  exit 
only  if  they  meet  the  more  relaxed 
levels  in  appendix  XI  of  40  CFR  part  261 
and  comply  with  all  relevant 
conditions. 

EPA  derived  the  levels  for  this 
alternative  by  deleting  all  of  the 
modeling  results  for  the  land  treatment 
scenario  from  its  risk  assessment  data 
base,  and  selecting  the  lowest  remaining 
exit  value  frt>m  the  remaining  modeling 
results  for  other  types  of  waste 
management  units.  The  same  approach 
used  to  estabUsh  exit  levels  presented  in 
Section  V.  of  today's  proposed 
rulemaking  was  used  to  estabUsh  exit 
levels  under  this  option.  That  is,  where 
complete  risk  data  was  not  available, 
surrogates  were  used  to  extrapolated 
exit  levels  (see  Section  IV.H)  and  where 
analyticd  limitations  existed,  EQCs 
were  used  as  exit  levels  (see  Section 
rV.I).  As  a  practical  matter,  this 
approach  affects  only  the  exit  levels  for 
nonwastewaters.  As  explained  above  in 
section  IV,  EPA  created  the  original  exit 
levels  for  nonwastewaters  by  grouping 
the  modeling  results  for  the  unit  types 
typically  used  to  manage  solid  materials 
(ash  monofills,  piles,  and  land  treatment 
units)  and  selecting  the  lowest  value 
from  all  pathways  modeled  for  these 
scenarios.  EPA  created  the  separate 
wastewater  exit  levels  by  grouping  the 


results  from  units  tjrpically  used  to 
manage  liquid  wastes  (tanks  and  surface 
impoimdments).  Consequentiy,  the 
wastewater  exit  levels  are  not  based  on 
the  modeling  of  land  treatment  units, 
and  these  levels  are  not  afiected  by  the 
decision  to  exdude  results  from  the 
land  treatment  scenario. 

The  Agency  is  proposing  that  the 
contingent  management  exemption  be 
self-implementing.  Therefore,  the 
claimant  would  have  the  burden  of 
demonstrating  that  all  of  the  provisions 
for  the  contingent  management 
exemption  described  herein  have  been 
met.  In  an  enforcement  action,  a  waste 
for  which  a  contingent  management 
exemption  is  claimed  would  be 
considered  a  SubtiUe  C  hazardous  waste 
unless  the  claimant  was  able  to  produce 
evidence  that  all  of  the  conditions  of  the 
exemption  have  been  met. 

B.  When  Contingent  Management 
Exemptions  Become  Effective 

The  Agency  is  proposing  two  options 
for  the  point  at  which  the  contingent 
management  exemption  would  become 
effective. 

1.  Option  lA — ^Placement  of  the  Waste 
in  a  Qualifying  Unit 

Under  the  first  option,  the  conditional 
exemption  for  "contingent 
management"  nonwastewaters  would 
not  become  effective  until  the  waste  had 
been  placed  in  a  qualifying  unit.  Prior 
to  actual  disposal,  the  nonwastewater 
would  be  managed  as  a  hazardous  waste 
according  to  all  appUcable  RCRA 
provisions,  including  40  CFR  parts  262 
(for  generators)  and  263  (for 
transporters)  and  part  268  (regarding 
treatment  prior  to  land  disposal).  These 
requirements  include  compUance  with 
the  waste  manifest  provisions  of  40  CFR 
part  262,  subpart  B,  and  the  pre- 
transport  provisions  of  40  CFR  part  262, 
subpart  C,  which  contains,  among  other 
provisions,  the  provisions  governing 
hazardous  waste  accumulation. 
Treatment  and  storage  prior  to  disposal 
would  remain  subject  to  parts  264,  265, 
and  270. 

The  Agency  beUeves  this  approach 
makes  it  easier  to  ensure  consistent 
implementation  and  safe  management  of 
the  waste.  It  also  decreases  the  potential 
implementation  concerns  that  may  arise 
if  some  states  adopt  this  rule  as  part  of 
their  authorized  programs  and  others  do 
not.  For  example,  this  approach  would 
reconcile  transportation  concerns  that 
could  arise  if  waste,  conditionally- 
exempt  in  one  state,  were  transported 
through  a  state  that  had  not  adopted  the 
contingent  management  exemption  as 
part  of  its  authorized  program. 


Under  this  option,  the  Agency  is 
considering  and  requesting  conunent  on 
the  appUcabiUty  of  amending  40  CFR 
264.1  and  265.1  to  allow  off-site 
disposal  facilities  to  store  candidate 
contingent  management  exempt  wastes 
for  up  to  10  days  without  becoming  a 
subtitie  C  treatment,  storage,  and 
disposal  faciUty,  prior  to  ultimate 
disposal  in  a  monofiU  or  landfiU.  The 
Agency  requests  comment  on  whether 
10  days  is  a  sufficient  or  appropriate 
length  of  time,  and  if  not,  what  time 
period  may  be  appropriate. 

Under  the  above  approach,  contingent 
management  exempt  nonwastewaters 
being  disposed  of  on-site  also  would  not 
become  exempt  until  placed  in  a 
disposal  unit  meeting  the  requirements 
estabUshed  under  this  rule.  However, 
since  the  ciurent  waste  accumulation 
provisions  of  40  CFR  262.34,  allow  a 
generator  to  store  hazardous  waste  on- 
site  in  tanks,  containers  or  containment 
buildings  for  90  days  without  becoming 
a  Subtitle  C  storage  facility,  EPA 
believes  that  this  approach  should  not 
place  imdue  burdens  on  a  generator. 
EPA  requests  comment  on  whether 
§  262.34  wiU  in  fact  enable  generators  of 
exempt  nonwastewaters  to  store  wastes 
on-site  in  impermitted  units  for  a 
reasonable  period  of  time  prior  to  land 
disposal.  EPA  acknowledges  that 
nonwastewaters  are  typicaUy  not  stored 
in  tanks. 

2.  Option  IB — ^Effective  Upon  Meeting 
the  Exit  Levels 

The  second  option  that  EPA  is 
considering  would  allow  a 
nonwastewater  to  become  exempt  from 
all  hazardous  waste  requirements  except 
part  268  as  soon  as  it  meets  appendix  XI 
of  40  CFR  part  261  exit  levels  and  the 
claimant  has  met  all  the  requirements 
and  conditions  of  the  exemption, 
including  certifying  that  the  waste  wiU 
be  managed  in  a  monofiU  or  land 
disposal  unit.  The  goal  of  this  approach 
is  to  ensure  nonwastewaters  will  not  be 
managed  in  a  land  treatment  unit, 
which  was  found  to  pose  the  greatest 
risk  for  many  routes  of  exposure.  Under 
this  approach,  storage,  treatment  and 
transportation  of  the  nonwastewater 
could  take  place  outside  of  Subtitle  C 
control  upon  meeting  the  requirements 
and  conditions  for  the  exemption.  If 
EPA  were  to  adopt  such  an  approach,  it 
would  impose  conditions  to  ensure  that 
the  exempted  nonwastewater  reached 
the  types  of  units  for  which  the 
exemption  was  designed.  Various 
options  are  suggested  below  in  Section 
D.l. 

Finally,  EPA  notes  that  the  proposed 
approaches  have  different  implications 
for  LDR  relief.  These  differences,  which 
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principally  concetn  the  availablUty  of 
LDR  relief  for  nonwaatewaters  which 
meet  the  appendix  XI  of  40  CFR  part 
261  exit  leveb  at  their  point  of 
generation,  are  discussed  in  more  detail 
in  section  H.  belajwr. 

C.  I^quinments  for  Obtaining  an 
Exemption  i 

The  following  SBquirements  would  be 
applicable  to  both  (n  the  approaches 
discusaed  Acm.  Requirements  for 
meeting  the  ooDtitigent  management 
exsmptioD  would  include  the  sampling 
and  testing  rsoutgements  of  §  261.37 
(bMD.  the  puhlic  tiodca  requirements  of 
$  261.37  (b)(3)  and  tbe  notification  to 
the  implementing  Agency  requirements 
of  S  261.37  (b)(4).,  similar  to  those 
respective  requirfments  for  the  base 
exemption  in  §§  261.36  (b)  (1),  (3)  and 
(4).  The  Agency  iiotes  that  these 
provisians  would  be  directly 
enforceable  Subtfle  C  requirements 
imposed  prior  to  obtaining  an 
exemption  rather  than  ccmiditions  for 

maintaining  the  exemption. 

1.  Sampling  and  Testing  Requirements 
far  ContingBnt  Mfenagament  Exemptions 

The  Agency  is  proposing  that  the 
— mpUng  and  testing  requhnonents  for 
the  contingent  management  exemption 
be  the  same  as  those  proposed  for  the 
base  exemption  in  Section  261.36  (b)(1). 
The  Agency  requests  comment  on 
vdiether  the  sampling  and  testing 
requirements  for  the  base  exemption 
would  be  appropriate  for  the  contingent 
management  exeinption. 

2.  Requirements  fat  Public  Participation 
in  Contingent  Management  Exemptions 

To  provide  thei  public  with  access  to 
information,  the  Agency  is  proposing  to 
require  compliaoics  with  the  public 
notice  requirems^its  in  proposed 
§  261.37(b)(3).  si^oilar  to  those  in 
$  261.36(bH3).  Tbe  first  time  a  claimant 
provides  this  Ageticy  with  notification  of 
an  exemption  cl4im  for  contingent 
management  wastes,  he  will  be  reqtiired 
to  publish  a  notice  of  the  claim  in  a 
major  local  newa|>aper  general 
circulation.  The  notice  must  include  the 
name  and  address  of  the  fiKdUty.  the 
description  of  the  waste  (as  contained  in 
the  notification),  a  brief  general 
description  of  the  process  producing  the 
waste,  an  estimate  of  the  quantities  of 
waste  claimed  to  be  exempt,  and 
informaticm  about  the  Agency  where  the 
claimant  has  sent  the  notification  and 
supporting  inforioation.  In  addition,  the 
public  notice  m\lst  include  that  the 
waste  meets  the  contingent  management 
exemption  levels  in  appendix  XI  of  40 
CFR  part  261  and  that  the  waste  will  be 


disposed  of  in  a  monofiU  m  land 
disposal  unit 

3.  Notification  Requirements  for 
Contingent  Management  Exemptions 

To  qualify  for  a  omtingent 
management  exemption,  a  dmmant 
would  need  to  submit  to  the  authorized 
State  Agency  Director  a  fumal 
notification  of  its  claim  that  waste  meets 
the  contingent  management  exemption 
levels  in  Appendix  XI  of  40  CFR  part 
261  and  will  be  managed  in  accordance 
with  the  management  conditions,  hi 
addition  to  the  requiremmts  under 
§  261.36  (b)(4).  die  contingent 
management  exemption  notification  to 
the  implementing  Agency  must  include 
an  aconnpanying  certification  that  the 
waste  meets  the  contingent  management 
exempti(m  levels  in  appendix  XI  of  40 
CFR  part  261  and  that  tne  waste  will  be 
disposed  of  in  a  monofill  or  land 
disposal  tmit. 

The  Agency  requests  comment  on 
whether  these  requirements,  similar  to 
$  261.36  (b)(l).(3)  and  (4).  will  provide 
adeouate  infcxmation  to  the 
impumenting  ag«icy  and  the  pubUc  on 
what  exemption  levels.  i.e..  appendix  X 
to  40  CFR  part  261  or  appendix  XI  of  40 
CFR  part  261,  are  being  claimed  and  on 
how  the  waste  is  being  managed.  These 
provisions  would  be  requirements 
rather  than  conditions. 

D.  Implementation  Conditions 

As  set  out  in  §  261.37  (d)  and 
explained  in  the  base  exemption 
implementation  preamble  (section  Vm. 
B.,  Implementation  Condititms)  certain 
conditicHis  have  to  be  met  to  maintain 
the  exemption  after  the  claim  has 
become  effective.  Under  both  option  lA 
and  IB,  the  follovring  ccmditions  would 
have  to  be  met  to  maintain  the 
contingent  management  opticm: 
Submitting  changes  in  notification 
information  to  the  Director  within  10 
days  of  the  change,  following  the 
schedule  for  retesting,  preparing  and 
complying  with  a  sampling  and  analysis 
plan  for  every  retest,  maintaining 
constituent  concentrations  in  the 
nonwastewater  at  or  below  the 
exemption  levels  in  appendix  XI, 
meeting  applicable  treatment  levels 
imder  §  268.40,  and  maintaining  records 
on-site  for  three  years.  These  conditions 
are  very  similar  to  those  proposed  for 
the  base  exit  in  Section  Vm  of  today's 
proposed  rulemaking.  In  addition  to 
those  conditions  establi^ed  for  the  base 
exemption,  the  claimant  would  also 
have  to  ensure  that  the  waste  was 
managed  in  a  qualifyine  unit. 

Claunants.  under  ootn  options,  always 
have  the  obUgation  to  identify  whether 
they  are  generating  a  hazardous  waste 


and  to  notify  the  appropriate 
government  ofBdu  if  they  are 
generating  a  hazardous  waste.  (Section 
3010;  40  CFR  261.11  J  If  any 
nonwastewater  claimed  as  exempt 
under  the  contingent  management 
proposal  tested  above  the  exit  levels  in 
appendix  XI  to  40  CFR  part  261  at  any 
time,  that  waste  and  any  ntixture  or 
derived-from  forms  of  that  waste  would 
have  to  be  managed  as  hazardous  waste, 
including  compliance  with  all 
notification  requirements,  imtil  testing 
demonstrated  that  the  waste  was  below 
the  exit  levels. 

1.  Tracking  Conditions 

EPA  is  proposing  to  modify  the 
manifest  regulations  to  reflect  the  feet 
that  wastes  exiting  under  this 
exemption  need  not  be  disposed  of  in 
treatment,  storage  or  disposal  facilities 
that  are  subject  to  the  requirements  of 
S  264.71-264.72  or  Section  265.71- 
264.72  requiring  the  fedlity  that 
receives  the  waste  to  sign  and  retiun  the 
manifest.  EPA  is  not  proposing  to 
require  the  owners  and  operators  of 
ncmhazardous  waste  fedlities  that 
accept  wastes  exempted  under  this 
option  to  comply  with  these  duties.  As 
Q>A  concluded  when  it  decided  not  to 
extend  recordkeeping  duties  related  to 
the  LDR  program  to  nonhazardous  waste 
fecilities  accepting  de-characterized 
hazardous  wastes,  it  would  probably  be 
difficult  to  provide  reasonable  notice  to 
all  the  members  of  this  diverse  imiverse, 
which  has  Uttie  or  no  other  contact  with 
the  hazardous  waste  management 
regime,  of  these  Subtitle  C 
responsiUlities. 

EPA  is  proposing  instead  that  the 
claimant  of  the  exemption  be 
responsible  for  ensuring  that  the 
manifest  is  returned  and  that  it— or 
some  odier  document — provides 
information  showing  that  the  feciUty 
designated  on  the  manifest  did  in  fact 
receive  the  waste  and  did  place  it  in  a 
landfill  or  mcmofill  (and  not  a  land 
treatment  unit).  Billing  documents  may 
already  supply  some  of  the  needed 
information.  Where  they  do  not,  EPA 
believes  that  claimants  should  generally 
be  able  to  contract  with  the  receiving 
fecilities  to  obtain  the  necessary 
information.  In  some  states, 
nonhazardous  waste  rules  may  also 
require  disposers  to  furnish  generators 
with  some  of  the  necessary  information. 
EPA  proposes  to  revise  the  manifest 
document  as  necessary  to  ensure  that 
nonhazardous  waste  facihties  can  be 
designated  as  receiving  facilities  for 
Usted  wastes  meeting  all  of  the  other 
leqiiirements  for  obtaining  an 
exemption  under  this  option. 


The  alternative  to  this  approach 
would  be  to  require  oumers  and 
operators  of  nonhazardous  waste 
facilities  to  sign  and  return  manifests  as 
a  condition  ofthe  exemption.  Failure  to 
satisfy  this  condition  would  void  the 
exemption  and  return  the  waste  to  the 
hazardous  waste  management  regime, 
even  if  it  were  in  fact  safely  placed  in 
an  appropriate  waste  management  unit. 
EPA  requests  comment  on  this 
alternative. 

r     Under  option  lA,  where  all  Subtitle  C 
regulations  apply  imtil  placement  ofthe 
nonwastewater  in  a  monofill  or  landfill, 
EPA  is  proposing  conditions  that  make 
the  claimant  responsible  for  obtaining  a 
copy  of  the  manifest  to  ensure  the  waste 
has  reached  its  destination.  The 
claimant  would  also  have  the  biuden  of 
acquiring  evidence  from  the  receiving 
facility  that  the  waste  was  placed  in 
either  a  monofill  or  land  disposal  imit. 

Under  Option  IB,  where  tne 
exemption  becomes  effective  upon  the 
waste  meeting  the  appendix  XI  of  40 
CFR  part  261  exit  levels,  any  tracking 
system  established  would  be  a  condition 
that  the  claimant  would  have  to  meet  to 
maintain  the  contingent  management 
exemption.  To  ensure  that  listed  wastes 
exempted  under  this  option  actually  go 
to  a  landfill  or  monofill,  EPA  is 
proposing  to  require  exemption 
claimants  to  comply  with  the 
requirements  of  part  262  (with  the 
modification  discussed  above)  relating 
to  the  uniform  hazardous  waste 
manifest. 

Since  this  option  allows  wastes  to  go 
to  fecilities  that  are  not  subject  to  the 
duty  to  return  the  manifest  under 
§  264.71-264.72  or  §  265.71-264.72, 
EPA  is  proposing  to  require  the  claimant 
to  ensure  that  the  manifest  is  retiuned 
and  that  it— or  some  other  document — 
provides  information  showing  that  the 
faciUty  designated  on  the  manifest  did 
in  feet  receive  the  waste  and  did  place 
it  in  a  landfill  or  monofill  (and  not  a 
land  treatment  unit).  The  duties  would 
be  identical  to  those  proposed  above  for 
claimmits  under  the  first  option.  The 
rationale  for  imposing  the  duties  on  the 
claimant — and  not  the  receiving 
facility — is  also  the  same. 

An  alternative  which  EPA  requests 
comment  on  is  the  concept  of  imposing 
conditions  that  require  a  uniform, 
national  tracking  document  similar  to 
the  current  uniform  manifest  to 
accompany  the  waste  until  it  reaches  its 
final  destination.  This  document  could 
inform  transporters  and  other  waste 
handlers  that  the  waste  is  an  exempt 
hazardous  waste  that  must  be  managed 
in  a  monofill  or  land  disposal  facility 
and  loses  its  exemption  if  it  is  managed 
in  a  land  treatment  unit.  EPA  could 


further  require  that  the  disposal  facility 
certify  that  the  nonwastewater  was 
disposed  in  a  monofill  or  land  disposal 
unit  and  return  the  tracking  document 
and  certification  to  the  original 
exemption  claimant.  EPA  could  also 
ensure  that  the  implementing  agency 
(EPA  or  an  authorized  state)  received 
notice  of  any  problems  in  waste 
disposal  by  imposing  requirements 
similar  to  the  current  §  262.42  exception 
reporting  provisions. 

Another  alternative  would  be  to 
require,  in  lieu  of  a  tracking  doounent, 
a  contractual  agreement  between  the 
exemption  claimant  and  the  receiving 
fecilify  specifying  the  type  of  waste  the 
receiving  fedhty  will  accept,  the  type  of 
units  it  will  use,  and  information  on  the 
volume  and  frequency  of  deliveries. 
EPA  could  require  either  the  claimant  or 
the  receiving  facility  (or  both)  to 
maintain  a  copy  ofthe  agreement  on-site 
and  make  it  available  to  state  or  EPA 
inspectors.  EPA  also  could  require 
exemption  claimants  and  transporters  to 
create  and  keep  similar  contracts.  EPA, 
however,  requests  comment  on  whether 
transporters  would  require  claimants  to 
provide  information  on  the  exempted 
waste's  origin  and  the  regulatory  limits 
on  its  disposal  options  even  without 
federal  regulation. 

EPA  requests  comment  on  whether 
any  of  these  alternatives  can  adequately 
ensiue  that  mismanagement  will  not 
occur  so  that  these  wastes  managed 
under  this  option  IB  approach  would 
not  need  to  be  classified  as  hazardous. 
2.  Qualifying  Unit 

A  "qualifying  unit"  for  today's, 
contingent  management  proposal  is  a 
landfill  or  monofill.  For  purposes  of 
today's  proposal,  a  landfill  is  defined  in 
§  260.10  as  being  "a  disposal  fadlity  or 
part  of  I  fadUty  where  hazardous  waste 
is  placed  in  or  on  land  and  which  is  not 
a  pile,  a  land  treatment  facility,  a 
surface  impoundment,  an  undergroimd 
injection  well,  a  salt  dome  formation,  a 
salt  bed  formaticm,  an  underground 
mine,  a  cave  or  a  corrective  action 
management  unit."  The  Agency  is 
proposing  a  definition  for  monofill  in 
§  260.10  as  a  landfill  where  waste  of 
only  one  kind  or  ty]>e  is  placed  in  or  on 
land  and  which  is  not  a  pile,  a  land 
treatment  fedlity,  a  sur&ce 
impoundment,  an  imderground 
injection  well,  a  salt  dome  formation,  a 
salt  bed  formation,  an  undergroimd 
mine,  a  cave,  or  a  corrective  action 
management  unit.  Also,  for  today's 
proposal,  a  land  treatment  fedlity  is 
defined  in  §  260.10  as  being  "a  fadlity 
or  part  of  a  fecility  at  which  hazardous 
waste  is  applied  onto  or  incorporated 
into  the  soil  siu-face;  such  fadlities  are 


disposal  fadlities  if  the  waste  will 
remain  after  closure."  The  Agency 
requests  comment  on  whether  other 
units  could  be  considered  "qualifying 
units"  for  contingent  management 
exempt  waste  and  whether  additional 
modeling  is  needed  to  assess  risks  from 
management  of  nonwastewaters  fit>m 
other  units. 

The  Agency  modeled  risks  from  waste 
piles  in  both  its  multipathway  and 
groundwater  analyses.  It  modeled  only 
groundwater  risks  fonn  landfills.  As 
explained  elsewhere  in  this  preamble, 
EPA  believes  that  the  nongroundwater 
risks  posed  by  piles  generally  are  higher 
than  the  nongroundwater  risks  posed  by 
landfills.  EPA.  however,  is  not 
proposing  to  allow  wastes  placed  in 
piles  to  be  exempt  imder  the  exit  levels 
for  contingent  management  option  1. 
Piles,  as  defined  in  Part  260,  are 
temporary  units.  To  ensure  that 
exempted  wastes  removed  form  piles 
went  only  to  landfills  or  monofills,  EPA 
would  have  to  impose  additional 
tracking  conditions.  These  could  be 
difficult  to  crait'and  enforce  effectively. 
EPA  currently  thinks  that  excluding 
piles  from  eligibility  will  provide  much 
betier  assurance  that  exempted  wastes 

will  not  be  mismanaged. 
EPA  acknowledges  that  the  exit  levels 

for  this  option,  which  are  based  in  many 

cases  on  the  evaluation  of  waste  piles, 

may,  for  some  pathways,  be  more 

restrirtive  than  levels  for  landfills.  If 

EPA  later  completes  a  multipathway 

analysis  of  landfill  units,  it  will  be  able 

to  use  the  levels  from  that  modeling  in 

heu  of  the  modeling  from  piles  to  derive 

ejot  levels  for  this  option. 
The  Agency  requests  comment  on  the 

proposal  to  exclude  wastes  placed  in 

piles  from  being  eligible  for  exemption 

under  this  option.  The  Agency  also 

requests  comment  on  the  alternatives  of 

allowing  wastes  to  be  exempt  either 

permanently  or  temporarily  (e.g.,  for  one 

year)  after  they  are  placed  in  piles. 

3.  Claimant's  Duty  To  Ensure 
Compliance  With  All  Requirements  and 
Conditions 

Today's  proposal  requires  that,  in 
order  to  claim  a  contingent  management 
exemption,  the  person  submitting  the 
daim  must  manage  the  waste  for  which 
the  exemption  is  claimed  in  accordance 
with  the  requirements  and  conditions 
established  by  this  rule.  To  satisfy  this 
rule,  the  claimant  must  ensure  that  the 
waste  is  actually  disposed  of  in  a 
qualifying  unit.  The  burden  of  satisfying 
all  conditions  for  the  exemption  fells  on 
the  claimant  as  the  person  in  the  best 
position  to  determine  eligibility  of  a 
waste  for  an  exemption  and  to  ensure 
informed  waste  management  decisions. 
The  daimant  may  enter  into  contradual 
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arrangements  with  (receiving  tacihties  to 
allocate  responsibility  for  satisfaction  of 
the  conditions  amtsig  themselves 
although  such  arraiigBments  will  not 
relieve  the  daimanir  of  Uabihty  if  the 
recriving  fodlity  nianages  the  waste 
improperly.  It  shoi^d  be  noted, 
ho%raver.  that  facilities  receiving 
contingent  manageinent  exemption 
wastes  could  also  bectane  liable  for 
violations  of  pmnftting.  Subtitle  C 
treatment,  storage  ind  disposal 
standards  should  they  dispose  of  the 
nonwastewaters  that  do  not  qualify. 

Under  today's  pnoposal.  §  261.37(g). 
the  burden  of  proof  to  establish 
conformance  with  the  exemption 
criteria  is  on  the  claimant  in  the  event 
of  an  enforcement  Action.  One 
alternative  for  simplifying  the 
daimuit's  burden  of  proving 
onnpliance  with  all  conditions  would 
be  to  set  out  in  thetnile  certain 
documentation  thtf.  while  not 
neoessarify  required  of  the  claimant, 
presumptively  wofld  be  sufficient 
evidence  of  satisfsctiom  of  the 
management  condition.  Of  course.  EPA 
could  rebut  this  pi^sumption  regarding 
actual  disposal  through  evidence  that 
the  claimant's  dociunentation  is 
deficient  or  inaccurate.  For  example, 
claimants  might  be  able  to  develop 
rebuttable  evidence  of  pro{>er  off-site 
disposal  by  keeping  correspondence 
with  the  receiving  ndlity.  indicating 
that  the  vraste  went  to  a  landfill  or 
monofill.  and  by  keeping  a  retiuned 
manifest  which  in^cates  that  the  waste 
reached  that  facility.  The  Agency  is 
taking  f^mmwrit  oa  whether  establishing 
certain  evidentiary  standards  would 

grovide  useful  guidance  to  claimants  on 
6w  to  satisfy  the  management 
condition  and  proyide  helpful  incentive 
for  claimants  to  maintain  proper 
docimuotation  of  their  exemption 
claims. 

Comment  is  alsq  requested  on 
whether  any  additional  conditions  or 
requirements,  substantive  or  procedural, 
should  be  imposed  on  claimants  to 
ensure  that  the  coatingent  management 
exemption  waste  ia  actually  manned  in 
a  qualifying  unit. 

E.  Retesting  and  Becordkeeping 
Conditions  for  Cottingent  Stanag/ement 
Exemptions         | 

Qaimants  contiiiuing  to  generate  or 
othemvise  manage!  waste  for  which  they 
continue  to  claim  a  contingent 
management  exemption  would  be 
required,  under  $  261.37(d)(2),  to  retest 
the  waste  with  the  same  frequency  and 
under  the  same  conditions  as  is  being 
proposed  for  the  base  exemptions. 
§  261.36(d)(2).  If  a  claimant  finds  that 
the  exemjrted  waste  no  longer  meets  the 


constituent  craoentration  levels  on 
Appendix  XI  of  40  C311  part  261  for  the 
contingent  management  exemption,  or 
that  the  waste  has  not  been  placed  in  a 
landfill  or  monofill,  the  claimant  must 
comply  with  all  applicable  requirements 
for  generators  of  listed  wastes  (including 
disposal  of  waste  at  a  SubtiUe  C  facility) 
and  the  disposal  facility  would  have  to 
comply  wim  all  of  the  requirements  for 
owmer/operators  of  treatment,  storage, 
and  disposal  facilities  imder  40  CFR 
parts  262-270.  The  generator  and 
disposal  facility's  obligations  would 
also  include  renotiiying  the  Agency  of 
hazardous  waste  management  activity 
using  EPA  form  8700-12. 

Under  $  261.37(d)(6).  claimants  also 
would  be  reqiiired  to  maintain  on-site, 
for  at  least  three  years  after  Agency 
receipt  of  the  notification  and 
certification,  all  dociunentation  required 
under  this  rule  including,  but  not 
limited  to,  the  sampling  and  analysis 
plan  and  test  data  and  the 
accompanying  notification  and 
certification.  These  requirements  are 
similar  to  those  proposed  for  the  "base" 
exemption  in  $  261.36. 

The  Agency  requests  comment  on 
alternative  record  retention  periods  fc» 
claimants  such  as  5  years,  which 
corresponds  to  the  applicable  statute  of 
limitations  period  at  28  U.S.C.  2462.  An 
extended  record  retention  period  may 
assist  claimants  in  substantiating  their 
conformance  with  the  amtingent 
management  exempticm  criteria.  The 
docimientation  must  be  available  for 
review  by  the  Agency  or  an  authorized 
State  at  the  time  of  site  inspection.  The 
three-year  claimant  record  retention 
period  will  be  automatically  extended 
during  the  course  of  any  unresolved 
enforcement  action  regarding  the 
regulated  activity. 

P.  Compliance  Monitoring  and 
Enforcement  for  Contingent 
Management  Exemptions 

Since  contingent  management 
exemptions  are  self-implementing,  the 
Agency  needs  to  rely  on  its  enforcement 
authorities  to  ensure  that  the 
exemptions  are  being  applied  in  an 
appropriate  manner  and  that  only  those 
wastes  that  are  truly  nonhazardous  are 
relieved  from  SubtiUe  C  disposal 
requirements.  Compliance  mcmitoring 
and  enforcement  of  the  contingent 
management  program  would  be  carried 
out  under  existing  authorities  and 
conditions  with  which  the  legufated 
community  should  already  be  familiar- 
Claimants  must  comply  with  all  of  the 
previously  described  coniditions  of  the 
exemptions  to  qualify  for  the 
exemptions.  All  persons  who  manage 
waste  for  which  an  exemption  has  been 


claimed  must  manage  the  waste  as 
required  imder  SubtiUe  C  diuing 
periods  when  any  of  those  conditions 
are  not  met  Claimants  that  fail  to 
comply  with  the  applicable  conditions 
of  the  contingent  management 
exemption  risk  enforcement  action  for 
violations  of  SubtiUe  C  reqiurements, 
including  administrativor  dvil  and 
criminal  penalties. 

1.  Compliance  Monitoring 

The  Agency  is  proposing  th^ 
compliance  monitoring  of  the 
contingent  management  exemption 
occur  through  EPA  and  State  oversight, 
primarily  tluough  review  of 
notifications  and  inspections. 

llie  Agency  has  the  authority,  imder 
section  ?007  of  RCRA,  to  require 
submission  of  information  and  to 
conduct  inspections  of  facilities  which 
EPA  has  reason  to  believe  may  be 
generating  or  managing  a  hazardous 
wraste.  EPA  and  States  may  do 
confirmatory  sampling  and  analysis  to 
determine  whether  a  waste  meets  the 
exemption  levels.  Under  this  authority, 
the  Agency  would  be  able  to  inspect  a  L 
non-Subtitle  C  facility  receiving 
contingent  management  exemption 
waste: 

Inspections  of  off-site  laboratories 
may  also  be  pwformed. 

2.  Enforcement 

The  contingent  management 
exemption  criteria  proposed  today 
would  create  an  exit  from  the  Subtitle  - 
C  system  only  so  long  as  the 
requiremoits  and  conditions  established 
for  the  exemption  are  met.  Failure  to 
compfy  with  any  of  the  conditions  for 
the  exemption  would  mean  that  the 
wastes  would  not  be  exempt  from 
SubtiUe  C,  and  the  claimant  could  be 
subject  to  immedfate  enforcement  action 
for  violation  of  Subtitle  C  requirements. 

The  Agency  has  the  authority  under 
this  regulation  and  RCRA  Section  3007 
to  require  submissicm  of  information  on 
the  management  of  exempted  wastes  in 
a  situation  where  the  Agency  suspects 
the  claimant  has  not  satisfactorily 
determined  whether  a  waste  meets  the 
appropriate  exemption  levels. 
/Utematively,  the  Agency  may  require 
improved  analysis  using  an 
administrative  or  dvU  action  under 
section  3013.  Failure  to  manage  the 
contingent  management  exemption 
waste  in  accordance  with  the  conditions 
would  void  the  exemption  and  the 
conditionally  exempt  waste  would  be 
subject  to  full  Subtitle  C  regulation.  The 
recnving  facility,  therefore,  would 
become  a  SubtiUe  C  treatment,  storage, 
and/or  disposal  facility  requiring  a 
permit. 


In  an  enforcement  action,  compliance 
with  the  terms  and  conditions  of  the 
exemption  may  be  raised  as  an 
affirmative  defense,  but  the  burden  will 
be  on  the  defendant  to  establish 
eUgibility  for  the  exemption  and 
compliance  with  the  conditions 
necessary  to  maintain  the  exemption. 
See  50  PR  642  (Jan.  4. 1985)  for  a 
discussion  of  EPA's  authority  to  place 
such  biirdens  on  defendants. 

Claimants  may  not  use  the  contingent 
management  exemption  as  a  means  of 
avoiding  enforcement  actions.  For 
example,  a  generator  who  is  the  subject 
of  an  Agency  enforcement  action  cannot 
daim  that  the  waste  in  question  is 
exempted  bom  Subtitle  C  imder  the 
contingent  management  exemption 
unless  a  valid  exemption  notification  for 
that  waste  has  been  previously 
submitted  to  the  Agency  and  the 
required  dociunentation  to  support  the 
claim  exists  at  the  facility  and  satisfies 
the  requirements  of  the  regulations.  The 
contingent  management  exemption 
cannot  be  used  in  a  retroactive  fashion 
to  avoid  enforcement  actions.  Similarly, 
these  exemptions  cannot  be  used  as  a 
legal  defense  prior  to  the  effective  date 
of  promulgation  of  this  nde. 

G.  Exports  of  Wastes  Eligible  for 
Contingent  Management  Exemptions 

Under  option  lA  of  today's  proposal, 
contingent  management  exemption 
wastes  would  remain  hazardous  until 
adually  disposed  of  in  a  qualifying  unit. 
The  waste  would  thus  remain  subjed  to 
all  applicable  requirements  of  40  CFR 
parts  262  and  263,  including  export 
requirements. 

Under  option  IB  where  the  waste 
becomes  exempt  upon  meeting  the 
contingent  management  exit  levels, 
comment  is  requested  on  whether  these 
exempt  wastes  should  still  remain 
subjed  to  the  export  requirements  of  40 
CFR  part  262.  Comment  is  requested  on 
whether  these  export  requirements  are 
necessary  to  ensure  that  the  contingent 
management  exemption  waste  will  be 
properly  managed  in  the  receiving 
country. 

H.  Land  Disposal  Restrictions 

As  discussed  above  in  section  VI,  EPA 
is  proposing  two  approaches  to 
integrating  LX)R  requirements  with  the 
exit  levels  for  the  base  option.  First, 
EPA  is  proposing  that  LDR  treatment 
requirements  will  never  apply  to  wastes 
that  meet  exit  levels  for  the  base  option 
at  the  point  of  generation.  Second,  for 
wastes  which  remain  subjed  to  LDR 
requirements,  EPA  is  proposing  to  allow 
exit  levels  based  solely  on  the  combined 
multipathway  and  groundwater 
analyses  to  serve  as  alternative  risk- 


based  LDR  standards  meeting  the 
"minimize  threat"  standard  in  section 
3004(m)  of  RCRA.  EPA  believes  Uiat 
both  approaches  are  appropriate  for 
continesnt  management  option  1. 

To  eliminate  the  duty  to  comply  with 
the  LDR  rules  for  wastes  that  meet  the 
base  option  exit  level  at  the  point  of 
generation,  EPA  is  taking  the  position 
that  such  wastes  are  defined  as 
hazardous  waste  pursuant  to  their 
listing  descriptions  for  such  a  brief 
period  of  time  that  they  effectively 
never  become  subjed  to  SubtiUe  C 
requirements,  and  LDR  requirements 
never  apply.  It  is  relatively  easy  to  apply 
this  theory  to  option  IB  presented  above 
in  section  B.2.  that  allows 
nonwastewaters  to  exit  as  soon  as  they 
have  met  the  appropriate  concentration 
limits  and  to  remain  exempt  so  long  as 
they  are  managed  in  landfills  or 
monofills.  Such  wastes  need  only  meet 
the  exit  levels  to  obtain  their  exemption. 
If  they  meet  them  at  the  point  of 
generation,  they  would  appear  just  as 
entiUed  to  LDR  relief  as  wastes  meeting 
the  exit  levels  for  the  base  option. 

Under  option  lA,  however, 
nonwastewaters  will  not  exit  until  they 
both  meet  the  exit  levels  and  are  placed 
in  a  landfill  or  monofill.  Such  wastes 
would  not  be  eligible  for  exit  at  the 
point  of  generation  even  if  their 
constituent  concentrations  were  low 
enough.  Rather,  they  would  be  subject 
to'SubtiUe  C  regulation  for  a  significant 
portion  of  their  "cradle-to-grave" 
management  cycle.  It  would  be  difficult 
to  argue  that  these  wastes  had  never 
really  been  regulated  as  hazardous         , 
wastes,  and  that  LDR  treatment 
requirements  did  not  apply. 
Consequently,  EPA  is  not  proposing  to 
allow  nonwastewaters  to  become 
exempt  from  LDR  requirements  at  the 
point  of  generation  imder  this  sub- 
option.  H'A  requests  comment  on 
alternative  legal  theories  that  would 
provide  a  better  basis  for  aiding  that 
nonwastewaters  subjed  to  tiiis  sub- 
option  could  be  exempt  for  the  LDR 
rules  if  they  meet  exit  levels  at  the  point 
of  generation. 

Both  options  lA  and  IB  have 
identical  exit  levels  based  on  removing 
the  predictions  for  land  treatment  units 
and  using  the  next-highest 
concentration  as  the  exit  level.  EPA  is 
proposing  to  allow  the  exit  levels  that 
are  based  solely  on  the  multipathway/ 
groundwater  risk  analyses  to  serve  as 
minimize  threat  levels  for  both  options 
lA  and  IB.  These  levels  represent 
concentrations  posing  minimal  low 
threats  for  nonwastewater  placed  in 
landfills,  monofills  and  waste  piles. 
They  are  based  on  the  same  risk 
assessment  used  for  the  assessment  for 


the  base  option.  They  make  the  same 
"reasonable  worst  case"  assumptions 
about  the  units'  physia.1  setting  and  the 
same  minimal  assumptions  about 
control  measures.  Hence,  EPA  believes 
that  these  exit  levels  sufficiently  reduce 
threats  to  human  health  and  the 
environment  to  meet  section  3004(m)'s 
"minimize  threat"  standard. 

EPA  acknowledges  that  option  IB, 
allowing  wastes  to  exit  Subtitle  C  before 
they  are  placed  in  the  right  kind  of  land 
disposal  unit,  presents  an  additional 
type  of  risk.  Under  option  IB,  it  may  be 
more  difficult  for  EPA  to  ensure  that 
exited  wastes  will  not  be  placed  in  land 
treatment  units.  (Under  the  alternative 
option,  option  lA,  SubtiUe  C  manifest 
and  tracking  requirements  would 
apply.)  As  explained  above  in  section 
B.,  however,  EPA  will  create  conditions 
for  option  IB  to  help  ensure  that 
exempted  wastes  arc  not  disposed  of  in 
land  treatment  units.  EPA  bebeves  that 
these  conditions  will  sufficientiy  reduce 
the  risk  of  inappropriate  disposal  that 
the  exit  levels  will  continue  to  minimize 
threats.  EPA  requests  comment  on  this 
asped  of  the  proposal. 

XI.  Relationship  to  Other  RCRA 
Regulatory  Programs 

Today's  rule  proposes  spedfic 
conditions  and  exit  criteria  that  would 
exempt  listed  hazardous  wastes, 
including  waste  mixtures  and  derived- 
from  wastes,  from  Subtitle  C  regulation. 
Below  is  a  discussion  of  how  this 
proposed  rule  would  affed  other 
relevant  RCRA  regulatory  programs. 

A.  Hazardous  Waste  Determination 

Under  current  RCRA  regulations,  any 
person  who  generates  a  soUd  waste 
must  determine  if  that  waste  is  a 
hazardous  waste  in  accordance  with  the 
procedures  outlined  in  40  CFR  262.11. 
According  to  262.11,  generators  must 
first  determine  if  their  waste  is  excluded 
from  regulation  under  40  CFR  261.4. 
Generators  must  then  determine  if  the 
waste  is  listed  in  subpart  D  of  part  261. 
If  the  waste  was  not  listed,  or  for 
purposes  of  compliance  with  40  CFR 
part  268,  generators  must  then 
determine  if  the  waste  exhibits  a 
characteristic  defined  in  subpart  C  of 
part  261. 

Today's  proposed  rule  is  an 
exemption  for  listed  wastes  meeting  the 
exit  criteria,  and  does  not  change  the 
general  requirements  for  generators 
making  hazardous  waste  determinations 
under  §  262.11  (see  discussion  of 
charaderistic  waste  below). 

B.  Characteristic  Hazardous  Waste 

Today's  proposed  rule  establishes 
exemption  criteria  for  hazardous 
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constituents  in  eli^ble  listed  wastra. 
waste  mixtures,  or  derived-from  wastes. 
If  the  waste  satisfies  the  exemption 
criteria  proposed  today,  the  waste 
would  not  be  considered  Usted 
hazardous  waste.  However,  the 
(generator  must  stil|  determine  whether 
the  waste  exhibits  Any  characteristics  of 
a  hazardous  wastu  as  specified  in  40 
CFR  261.21  through  261.24  and 
continue  to  meet  hazardous  waste 
requirements  if  the,  waste  does  exhibit  a 
characteristic.        j 

C.  Toxicity  Cbamcieristic  Level  for  Lead 

Toxicity  characteristic  constituents 
are  among  those  evaluated  for  exit 
values  in  this  proposal.  In  developing 
the  risk  assessment  for  all  constituents, 
incliiding  the  TC  constituents,  the 
Agency  examined  risks  via  groundwater 
and  other  pathways  to  humans,  and  also 
environmental  receptors.  In  evaluating 
risks  resulting  from  the  groundwater 
pathway,  the  Agency  used  its  newly 
developed  CMTP  model,  and  the 
MINTEQ  metals  speciation  component. 
The  CMTP  model  estimates 
groundwater  transport  using  finite 
source  assimiptionS,  and  accounting  for 
hydrolysis  and  adsorption  of  chemicals 
to  soils.  The  MINTtQ  component 
estimates  dissolution  and  speciation  of 
metals  in  groundwater.  Using  these 
models,  the  Agency  has  developed  and 
is  proposing  estimates  of  transport 
through  groimdwater  specific  to  each 
constit\ient.  These  astimates  are 
analogous  to  constituent-specific 
dilution  and  attenuation  factors  (DAFs). 
These  constituent-specific  DAFs  were 
contemplated  for  several  constituents 
proposed  for  regida^on  in  the  TC 
rulemaking,  but  not  finalized,  because 
the  modeling  work  was  not  complete. 
TC  levels  were  set  using  generic  DAFs 
of  100. 

In  developing  tho  constituent-specific 
DAFs,  the  Agency  astimated  that  lead 
moves  through  groundwater  much  more 
slowly  than  predicted  by  the  generic 
DAF  of  100.  While  the  modeUng 
analyses  supporting  the  TC  rule  and 
today's  proposed  rule  are  somewhat 
different  from  one  another,  the 
constituent-specifio  DAF  for  lead 
leaching  from  a  landfill  was  estimated 
as  5000  rather  than  the  100  used  in  the 
TC  rule.  Higher  leaching  rates  (giving 
lower  DAF  values]  were  estimated  for 
some  other  disposal  options  evaluated 
in  the  updated  modeUng,  such  as  land 
application  and  management  in  surface 
impoundments.  This  analysis  raised  the 
question  of  how  the  TC  and  today's 
proposed  rules  woi|ld  relate  to  one 
another,  and  whether  these  results 
warranted  consideration  of  a  change  to 
the  TC  level  of  5  mi/1  for  lead  (updated 


groundwater  modeling  of  other  TC 
constituents  did  not  show  the  large 
disparity  between  the  TC  and  exit  level 
proposed  in  today's  notice  for  lead). 

In  considering  these  issues,  the 
Agency  reviewed  several-  factors.  First, 
the  human  health  risk  evaluation  for 
lead  has  changed  since  the  TC  rule  was 
promidgated,  residting  in  the  MCL  (on 
which  the  TC  is  based)  for  lead  being 
reduced  from  50  ppb  to  15  ppb.  Using 
the  new  DAF  frt>m  the  landfill  scenario 
plus  the  new  drinking  water  standard 
could  raise  the  TC  level  to  75  mg/l  fit>m 
the  current  5  mg/l.  However,  when  lead 
movement  from  a  land  treatment 
scenario  was  modeled,  a  DAF  of 
approximately  770  residted,  and  a  TC 
level  based  on  this  and  the  new 
drinking  water  standard  could  be 
approximately  10  mg/l.  Another 
relevant  reference  point  for  lead  in  the 
environment  includes  the  current 
OSWER  soil  direct  ingestion  level  for 
lead  of  400  ppm  (as  a  total 
concentration,  not  leachate). 

The  Agency  considered  several 
approaches  to  potentially  proposing 
revisions  to  the  TC  level,  including 
basing  a  new  TC  level  on  groundwater 
modeling  only,  basing  it  on  the  s(ril 
ingestion  estimate,  or  basing  it  on  the 
driving  pathway  value  and  exit  level, 
which  considers  adverse  ecologic 
effects. 

After  carefully  considering  the  issue, 
the  Agency  concluded  that  the  issue  of 
lead  toxicity  and  movement  throiigh  the 
environment  is  very  complex  and 
changes  to  existing  rules  could  have 
significant  impacts  on  management  of 
lead-bearing  waste  and  pubUc  health. 
The  agency  believes  regulation  of  lead- 
bearing  wastes  warrants  careful 
consideration  and  full  evaluation  of  and 
review  of  the  policy  issues  associated 
with  considering  all  potential  exposure 
pathways  and  risk  to  human  health  and 
the  environment.  Questions  include 
whether  the  TC  level  would  be  a 
leachate  or  totals  value,  and  whether  it 
would  be  based  on  groundwater  only  or 
other  exposure  routes  and  whether  it 
would  be  human  health  based  or  based 
on  ecological  risk  considerations.  Such 
a  comprehensive  evaluation  is  not 
feasible  in  the  context  of  the  rulemaking 
proposed  today,  and  so  the  agency  has 
determined  to  defer  any  action  on  the 
lead  TC  level.  The  Agency  recognizes 
that  this  is  an  issue  of  considerable 
interest  to  the  public,  and  will  consider 
review  of  management  of  lead-bearing 
waste  at  the  soonest  practical  time.  In 
the  interim,  the  lead  TC  regulation  and 
the  exemption  regulation  proposed 
today  (when  finalized)  would  co-exist  as 
independent  regulations. 


As  described  in  Section  IV.E.3,  the 
Agency  has  developed  groimdwater 
modeling  based  on  both  10,000  year  and 
1000  year  time  frames.  Today's  proposal 
is  based  on  the  10,000  year  modeling 
time  horizon,  and  the  iVgency  is 
soUciting  public  comment  on  the 
alternative  of  using  1000  years.  One 
aspect  of  the  1000  year  modeling  results 
is  that  the  groundwater-based  exit  levels 
for  more  constituents  would  be  above 
current  TC  levels  for  those  constituents. 
These  constituents  include,  in  addition 
to  lead,  chromium,  cadmiiun.  selenium, 
and  mercury.  The  Agency  seeks  pubUc 
comment  on  this  aspect  of  using  the 
1000  year  time  horizon  modeling  for 
risk  assessment  in  the  HWIR  rule. 

D.  Hazardous  Waste  Listings 

The  Agency  evaluated  the  likelihood 
that  imtreated  hazardous  wastes  would 
be  able  to  meet  the  exemption  criteria  in 
an  "pure"  state  (e.g..  untreated  and 
unmixed)  and  determined  that  it  is 
unlikely  that  the  constituent 
concentrations  in  many  untreated 
hazardous  wastes  would  be  below 
today's  proposed  exemption  levels  or 
the  applicable  BDAT  standards, 
particularly  for  nonwastewaters. 
Specifically,  the  Agency's  hazardous 
waste  characterization  data  indicate  that 
the  concentrations  of  toxicants  of 
concern  in  imtreated  listed  wastes  are 
typically  present  at  levels  many  times 
higher  than  health-based  levels  or  BDAT 
values.  Therefore,  it  is  unlikely  that  the 
Agency's  cmrent  criteria  for  Usting 
wastes  as  hazardous  will  change  as  a 
result  of  the  introduction  of  today's  exit 
criteria  into  the  RCRA  regulations. 
However,  EPA  has  been  utiUzing  a  more 
comprehensive  risk  analysis  in  the 
Usting  program,  looking  at  multiple 
pathways  for  the  movement  of 
constituents  through  the  environment, 
similar  to  the  approach  taken  in  today's 
proposal.  Today's  proposed  approach 
may  also  provide  the  Agency  with  a 
means  of  assessing  whether  or  not 
futiue  listings  might  inadvertently  bring 
into  the  RCRA  system  the  types  of  low- 
concentration  wastestreams  that  would 
subsequently  be  eligible  for  exit  under 
today's  proposal. 

E.  Delisting 

The  evaluation  criteria  used  for 
delisting  may  vary  from  today's 
exemption  criteria  for  various  reasons. 
First,  delisting  is  an  interactive  process 
that  considerable  oversight  by  EPA  or 
authorized  State  agencies.  In  deUsting, 
the  overseeing  agency  evaluates  the 
processes  generating  a  specific 
wastestream  in  order  to  determine  the 
constituents  likely  to  be  present,  as  well 
as  the  potential  variabiU^  in  the  waste. 


EPA  (or  the  State)  closely  reviews 
sampUng  procedures,  analytical  test 
results,  and  the  accompanying  QA/QC 
data.  This  oversight  increases  the 
confidence  in  the  quality  and 
representativeness  of  the  waste  analysis. 

Second,  delisting  is  specific  to  one 
wastestream,  which  decreases 
uncertainties  that  arise  in  the  more 
generic  approach  proposed  today.  For 
example,  a  delisting  petition  will 
typically  provide  the  annual  generation 
volume  of  the  waste.  Using  a  specific 
waste  volume  as  an  input  to  various 
models  has  allowed  EPA  to  calculate 
exit  levels  that  may  be  somewhat  higher 
than  the  levels  proposed  in  today's  rule. 
EPA  beUeves  that  it  is  reasonable  to  use 
higher  exit  levels  for  the  smaller  wast^ 
volumes  in  delisting  petitions  (see  56 
PR  32993  (Reynolds  Metals)  for  further 
description  of  volume  impact). 

The  delisting  process  also  allows 
more  certainty  in  the  plausible 
management  scenarios  that  are  modeled 
to  generate  exit  levels.  For  example,  the 
characteristics  of  the  waste  may  dictate 
the  likely  disposal  method  (e.g., 
disposal  in  a  landfill  of  de-watered 
process  sludge).  In  some  cases,  special 
management  standards  may  also  be  a 
factor  (e.g.,  radioactive  wastes  are 
regulated  under  the  Atomic  Energy  Act, 
therefore  if  such  a  hazardous  waste  were 
deUsted,  disposal  options  would  be 
severely  limited  (see  60  FR  6054 
(Hanford  defisting)). 

EPA  also  considers  the  applicability 
^available  groundwater  monitoring 
data  from  land-based  waste  management 
units  that  have  received  the  petitioned 
waste.  Such  data  are  typically  required 
under  permitting  regulations  for 
hazardous  waste  faciUties  (see  40  CFR 
parts  264  and  265).  If  any  contamination 
of  groundwater  appears  to  be  due  to 
constituents  from  the  petitioned  waste, 
EPA  will  consider  this  as  a  basis  to  deny 
the  petition.  The  more  generic  waste 
identification  rule  proposed  today  does 
not  incorporate  this  additional 
evaluation  criterion. 

EPA  may  also  require  special  testing 
regimes  to  ensure  waste  consistently 
meets  deUsting  criteria  (e.g.,  see  (dte 
Reynolds  Metals,  CSI,  Hanford)). 
Because  the  overseeing  agency  reviews 
the  petition  in  som'^  detail,  the  testing 
frequency  may  be  closely  tied  to  the 
potential  variability  of  the  waste.  A 
faciUty  that  accepts  and  treats  waste 
frt)m  diverse  sources  would  typicaUy 
have  frequent  testing  requirements  (see 
40  CFR  part  261  appendix  K  (Envlrite)). 
bi  other  cases,  the  testing  requirements 
for  some  initial  period  will  be  extensive, 
but  the  subsequent  testing  may  be 
reduced. 


Delisting  petitions  for  wastes  that 
contain  toxic  constituents  which  exceed 
the  exemption  levels  proposed  today 
will  continue  to  be  accepted  and 
reviewed  by  the  Agency  after 
promulgation  of  today's  rule.  With  the 
exception  of  a  potentiaUy  reduced 
petition  review  burden,  the  Agency  does 
not  anticipate  any  changes  in  the 
current  review  of  deUsting  petitions  as 
a  result  of  the  implementation  of  today's 
proposed  exemption.  EPA  does  request 
comment  on  which  risk  models  should 
be  used  to  evaluate  future  delisting 
petitions. 

F.  Requirements  for  Treatment,  Storage, 
and  Disposal  Facilities  and  Interim 
Status  Facilities 

In  order  to  implement  the  changes 
proposed  today^  owners  or  operators  of 
RCRA  permitted  or  interim  status 
faciUties  may  have  to  amend  their  waste 
analysis  plans  if  required  under  40  CFR 
264.13  and  265.13.  Such  changes  will 
most  likely  include  the  addition  of  the 
appropriate  analysis  methods  and 
changes  that  may  be  required  in  the 
frequency  of  testing. 

Permitted  faciUties,  in  imauthorized 
States,  who  elect  to  employ  the 
exemption  procedures  and  who 
subsequently  prepare  changes  to  their 
waste  analysis  plans  should,  following 
promulgation  of  this  rule,  submit  a  Class 
I  permit  modification  to  EPA.  (EPA  is 
aware  that  although  most  States  have 
either  become  authorized  for,  or  have 
adopted,  the  3-class  permit  modification 
regulations,  some  states  may  still  be 
operating  imder  the  older  "major/ 
minor"  permit  modification  procedures. 
Under  those  procedures,  changes  to  the 
waste  analysis  plan  would  be 
considered  a  major  modification). 

G.  Closure 

Un  der  today's  proposed  rule,  a 
hazardous  waste  management  unit  that 
receives  wastes  that  are  exempt  under 
today's  exit  criteria  would  continue  to 
be  a  regulated  Subtitie  C  imit  subject  to 
the  requirements  of  40  CFR  parts  264  or 
265,  including  closure  requirements, 
until  the  owner/operator  completed 
clean  closure  of  the  unit  or  unless  all  of 
the  waste  in  the  unit  were  deUsted.  A 
unit  receiving  only  waste  that  is  exempt 
under  today's  proposal  would  no  longer 
be  receiving  hazardous  waste  upon  the 
effective  date  of  the  exemption;  such  a 
unit  would  normally  become  subject  to 
Subtitle  C  closure  requirements,  which 
are  triggered  by  the  final  receipt  of 
hazardous  waste  by  the  unit.  The 
faciUty  owner  or  operator  is  required  to 
complete  closure  activities  within  180 
days  after  receiving  the  final  volume  of 
hazardous  waste.  40  CFR  264.113(b)  and 


265.113(b).  However,  RCRA  closure 
requirements  do  allow  certain  waste 
management  units  to  delay  closure, 
while  continuing  to  receive  non- 
hazardous  waste  (such  as  waste  exempt 
under  today's  proposed  rule),  provided 
certain  conditions  are  met. 

The  RCRA  delay-of-closure 
regulations,  promulgated  on  August  14, 
1989  (54  FR  33376).  aUow  owners  or 
operators  to  delay  the  closure  of 
landfills,  land  treatment  units,  and 
surface  impoundments  in  cases  where 
the  unit  stops  receiving  hazardous  waste 
but  the  owner  or  operator  wishes  to 
continue  using  the  unit  to  manage  only 
non-hazardous  waste.  These 
requirements  are  outlined  in  40  CFR 
264.11.')(d)  and  (e)  and  265.113(d]  and 
(e).  Owners  or  operators  wishing  to 
delay  closure  must  request  a  permit 
modification  at  least  120  days  prior  to 
final  receipt  of  hazardous  wastes,  or,  if 
the  faciUty  is  in  interim  status,  submit 
an  amended  part  B  application  at  least 
180  days  prior  to  the  final  receipt  of 
hazardous  wastes.  The  request  for  a 
permit  modification  or  the  amended 
part  B  appUcation  must  include 
demonstrations  that  the  unit  has  the 
existing  design  capacity  to  manage  non- 
hazardous  wastes,  and  that  the  non- 
hazardous  wastes  are  not  incompatible 
with  any  wastes  in  the  unit.  In  addition, 
certain  facility  information  including 
the  waste  analysis  plan,  groundwater 
monitoring  plans,  closure  and  post- 
closure  plins,  cost  estimates,  and 
financial  assurance  demonstrations 
must  be  updated  as  necessary  to  account 
for  receipt  of  only  non-hazardous  waste. 
Sections  264.113(d)  and  265.113(d).  hi 
addition,  surface  impoundments  that  do 
not  meet  the  minimum  technological 
requirements  (MTRs)  for  liners  and 
leachate  collection  of  RCRA  3004(o) 
must  comply  with  additional 
requirements  in  order  to  delay  closure, 
including  the  removal  of  hazardous 
wastes  to  the  extent  practicable  frt)m  the 
unit.  Sections  264.113(e)  and 
265.113(e). 

The  delay  of  closure  regulations  apply 
only  to  landfills,  land  treatment  units, 
and  surface  impoundments.  In  the  case 
of  other  RCRA  units  such  as  tanks  and 
waste  piles,  the  Agency  did  not  feel  that 
the  delay-of-closure  regulations  were 
necessary  for  these  types  of  units  in 
order  to  receive  only  non-hazardous 
wastes  (54  FR  33383).  The  closure 
requirements  in  subpart  G  for  these 
units  include  removal  or 
decontamination  of  waste  residues, 
containers,  Uners,  bases  and 
contaminated  soils,  equipment,  and 
other  containment  system  components; 
these  closure  requirements  are  not 
incompatible  with  the  reuse  of  these 
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units  for  receipt  of  only  non-hazardous 
waste.  Odc8  the  unit  has  been  emptied 
of  all  hazardous  waites  and 
decontaminated,  it  <otild  receive  non- 
hazardous  waste.  However,  the  Agency 
also  recognizes  that  isome  flexibiUty  may 
be  warranted  in  converting  the  use  of  a 
unit  such  as  a  tank  |rom  hazardous  to 
non-hazardous  wast9  management.  EPA 
sohdts  comment  onj  whether  an  owner 
or  operator  might  d^onstrate  removal 
of  hazardous  waste  residues  from  the 
tank  by  demonstrating  that  all  waste  in 
the  tank  is  below  exemption  levels, 
without  removing  the  waste  from  the 
tank.  In  cases  where  the  owner  or 
operator  could  not  demonstrate  that  all 
wastes  in  the  tank  Were  below 
exemption  levels,  hi  or  she  would  have 
to  remove  the  hazardous  waste  in  order 
to  achieve  closure  of  the  unit.  In  some 
cases,  the  fadhty  owner  or  operator  may 
be  able  to  demonstrate  that  a  tank  no 
longer  managed  hazardous  waste 
(because  the  waste  Qiet  today's  proposed 
exemption  criteria),  but  did  not  achieve 
dean  dosuire  because  of  soil  and 
perhaps  groundwater  contamination.  In 
this  case,  EPA  sohcjis  comment  on 
whether  the  fadUty  owner  or  operator 
should  be  required  ID  remove  the 
contamination  to  clean  closiire  levels,  or 
close  the  area  as  a  landfill  while  using 
the  tank  to  manage  ^onhazardous 
wastes,  as  long  as  this  activity  did  not 
interfere  with  deanf  p  activities  or 
control  of  the  contaikiinated  areas. 

The  Agency  also  believes  that  the 
availability  of  a  delay-of-closure  option 
provides  much  of  the  flexibility  needed 
to  allow  for  the  unii^terrupted 
management  of  exempt  waste,  while 
providing  assurance  that  the  protections 
afforded  by  the  closure  regulations  for 
Subtitle  C  units  (e.g^  evaluation  of  soil 
and  groundwater  at  closure)  are  not  lost. 
This  approach  makos  sense  in  Ught  of 
the  fad  that  today's  proposed 
exemption  is  self-implementing,  which 
the  Agency  feels  is  appropriate  for  waste 
identification  purposes,  but  not 
necessarily  so  for  determining  whether 
a  Subtitle  C  unit  may  become  a  Subtitle 
D  unit  without  first  tmdergoing  closure. 

H.  HWm-Media  Ruk/Subtitie  C 
Corrective  Action 

The  Agency  is  ciUrently  planning  on 
proposing  a  rule  ("I(WIR  Media") 
addiressing  waste  management  issues 
relating  to  environmental  media  (e.g., 
soil,  groimdwater,  apd  sediments).  The 
goal  of  this  rule  is  td  allow  more 
effective  cleanups  4  contaminated  sites. 
As  currently  drafted,  the  media  proposal 
will  supplement  the  regulatory  system 
under  RCRA  for  the  management  of 
RCRA  hazardous  contaminated  media, 
appUcable  to  sites  tkat  are  undergoing 


cleanup  overseen  by  EPA  or  authorized 
States.  Such  sites  include  cleanups  at 
RCRA  corrective  action  sites.  State 
deanups,  and  Superfund  remedial 
actions.  The  media  rule  will  propose  a 
"bright-line"  distinction  between 
hazardous  contaminated  media  (i.e., 
media  containing  hazardous  waste  that 
is  therefore  regulated  as  hazardous) 
subjed  to  modified  Subtitle  C  standards, 
and  less  contaminated  media  subjed  to 
more  site-spedfic,  flexible  standards 
implemented  by  State  agencies.  This 
new  system  wiU  supplement  the  current 
approach(es)  to  identifying  RCRA 
applicability  to  the  management  of 
contaminated  media.  The  rule  will  also 
propose  streamlined  permit 
requirements  for  cleanups.  It  will  not 
spedfy  cleanup  standards. 

Today's  proposal  applies  to  listed 
hazardous  wastes  (e.g.  process  wastes, 
sludges,  discarded  commercial  chemical 
products,  etc.),  including  mixtiues  of 
one  or  more  listed  wastes  with  other 
solid  wastes,  and  residues  derived  fit>m 
the  treatment,  storage,  or  disposal  of  one 
or  more  listed  hazardous  wastes.  Media 
that  contain  listed  hazardous  wastes, 
mixtures,  or  derived-from  wastes  with 
constituent  concentrations  below 
today's  proposed  exemption  levels  will 
be  eligible  for  exemption  under  the 
procediu^s  proposed  today.  EPA  or  an 
authorized  State  may  continue  to  assess 
contaminated  media  with 
concentrations  higher  or  lower  than  the 
exit  levels  proposed  today  on  a  case-by- 
case  basis  by  making  site-spedfic 
determinations  as  to  whether  a  media 
"contains"  a  RCRA  hazardous  waste. 

/.  Land  Disposal  Restriction  Program 

Today's  rule  contains  several 
important  areas  of  overlap  with  the 
RCRA  Land  Disposal  Restrictions  (LDR) 
program  that  are  discussed  elsewhere  in 
today's  rule.  First,  as  described  in  more 
detail  elsewhere  in  this  notice,  EPA  is 
proposing  that  exit  levels  produced 
under  the  multipathway  analysis  for 
constituents  with  adequate  analytical 
methods  should  "cap"  existing 
technology-based  LDR  standards,  where 
the  exit  levels  are  less  stringent  than  the 
current  LDR  values.  If  a  waste  contains 
only  constituent  with  "capped"  LDR 
values,  it  should  be  able  to  satisfy  LDR 
requirements  and  exit  Subtitle  C  for  all 
other  purposes  as  soon  as  the  waste 
achieved  those  levels. 

Under  today's  proposal  the  uncapped 
LDR  requirements  for  Usted  hazardous 
wastes  continue  to  apply  to  a  waste 
even  after  the  waste  becomes  exempt 
from  Subtitle  C  imder  the  exemption 
criteria.  Furthermore,  for  listed  wastes 
containing  certain  constituents  with 
analytical  problems,  compliance  with 


the  LDRs  (either  numerical  levels, 
spedfied  treatment,  or  both)  is  part  of 
the  criteria  for  exempting  that  waste 
under  today's  prop<Mal.  Specifically,  for 
constituents  where  there  are  no 
adequate  analytical  methods  for 
determining  whether  or  not  the  exit 
levels  have  been  met,  a  combination  of 
meeting  applicable  LDR  standards  and  a 
showing  of  non-deted  estimated 
quantitation  concentration  is  required  to 
satisfy  the  exit  criteria  for  these 
constituents.  This  is  explained  in  more 
detail  in  Section  IV.I  of  today's  rule. 

If,  however,  a  Usted  waste  is  below 
the  exit  concentrations  proposed  today 
at  the  point  where  the  waste  is  "first" 
generated,  that  is,  the  point  where  the 
waste  first  meets  the  Usting  description 
and  is  potentially  subjed  to  Subtitle  C, 
then  a  hazardous  waste  is  never  really 
"generated"  and  the  LDR  requirements 
do  not  attach  to  the  waste,  llie  EPA 
does  not  exp>ed  many  listed  wastes  to  be 
at  or  below  the  exit  criteria  at  the  point 
of  first  generation,  where  waste 
charaderization  data  indicate  that  this 
is  where  wastes  contain  higher 
concentrations  of  hazardous 
constituents.  Nonetheless,  where  a 
particular  process  generates  a  waste  that 
is  perhaps  inappropriately  captured  by 
a  listing,  or  where  polluticm  prevention 
efforts  by  the  generator  residt  in  a  waste 
of  lower  constituent  concentrations,  if 
the  waste  meets  the  exemption  criteria 
at  the  moment  it  is  first  generated,  the 
LDR  requirements  would  not  apply.  In 
contrast,  once  a  listed  waste  is  generat^ 
and  managed  the  LDR  requirements 
attach,  and  remain  even  after  the  waste 
exits  Subtitie  C  under  today's 
exemption  (unless,  as  stated,  where  the 
exit  levels  are  considered  equivalent  to 
a  minimize  threat  standard).  This  issue 
is  discussed  in  more  detail  in  Section  VI 
in  today's  proposal. 

It  should  be  noted  that  the  Agency  is 
currenUy  reviewing  the  definition  of 
"point-of-generation"  with  resped  to 
the  application  of  the  LDRs.  Since 
November  1986  (51  FR  40620),  EPA  has 
required  LDR  determinations  to  be  made 
at  the  point  which  hazardous  wastes  are 
generated.  In  the  Phase  m  LDR  rule 
(March  2, 1995,  60  FR  11702),  EPA 
solidted  comment  on  the  issue  of  where 
the  point  of  generation  should  be 
defined.  EPA  present'^d  three  options  to 
narrowly  redefine  the  ^int  at  which  the 
land  disposal  prohibitiuns  attach:  (1) 
Similar  wastestreams  generated  by 
similar  processes,  (2)  wastestreams  fit>m 
a  single  process,  and  (3)  "battery 
limits."  With  Option  1  the  point  of 
generation  would  be  defincKl  at  the 
point  after  which  like  wastestreams  are 
generated  fit>m  like  processes  and 
combined  as  a  matter  of  routine 


practice.  Option  2  would  consider  the 
point  of  generation  to  occiu*  when 
wastestreams  from  a  single  process  are 
combined  (e.g.,  residual  wastestreams 
coUeded  in  a  common  luiit  such  as  a 
siunp).  In  many  cases,  these 
wastestreams  are  similar  in  composition 
because  they  all  cc»ne  from  a  common 
imit  process.  The  C^ticm  3  "battery 
limits,"  is  similar  to  Option  2;  however 
instead  of  limiting  aggregation  to  that 
normally  occurring  within  a  single  unit 
process,  the  fedlity  would  view  an 
entire  battery  of  processes  (assodated 
Mrith  making  a  single  produd  or  related 
group  of  products)  as  a  single 
manufadiuing  step.  In  the  Phase  III  IDR 
proposal,  EPA  identified  Usted 
hazardous  wastes  as  situations  where 
existing  point  of  generation 
determinations  may  remain  appropriate. 
This  is  because  EPA  has  carehiUy 
reviewed  the  various  waste  streams  and 
has  defined  the  point  of  generation  as 
part  of  the  Usting  description.  Therefore, 
it  may  be  inappropriate  to  modify  that 
description  with  a  more  generic  "point 
of  prohibition"  rule.  This  is  important 
because  today's  rule  appUes  only  to 
Usted  hazardous  wastes. 

Lastiy,  under  today's  proposal, 
mixtures  containing  listed  hazardous 
waste  and  residues  fit>m  the  treatment, 
storage,  or  disposal  of  Usted  hazardous 
waste  that  contain  some  constituents 
with  concentrations  below  exit  levels 
and  some  constituents  with 
concentrations  above  exit  levels  would 
continue  to  be  managed  as  Usted 
hazardous  wastes.  Today's  notice  does 
not  allow  for  partial  exemptions, 
because  the  Agency  does  not  beUeve 
that  a  self-implemented  exemption 
process  is  well  suited  to  partial 
exemptions.  It  is  not  always  clear  what 
the  origin  of  a  hazardous  constituent  is, 
particularly  for  constituents  that  are 
formed  as  by-products  of  treatment  or 
waste  interactions.  Further,  the 
proposed  exemption  criteria  are  not 
waste-specific,  and  thus  are  not  suited 
to  waste-specific  or  partial  exemptions. 
Thus,  the  determination  that  a  waste 
that  carries  two  Usting  numbers  should 
no  longer  bear  one  of  the  Usting 
niunbers  is  not  always  a  straight- 
forward dedsion.  The  Agency  has 
designed  the  exemption  process 
proposed  today  to  remove  as  much 
subjective  dedsion  making  from  the 
process  as  possible. 

However,  while  the  Agency  is  not 
today  proposing  an  alternative  that 
would  allow  these  wastes  to  use  only 
the  hazardous  waste  codes  for  those 
Usted  wastes  that  are  the  origin  of  the 
constituents  above  the  exit  levels,  the 
Agency  beUeves  that  there  could  be 
merit  in  the  concept  for  a  future 


proposed  rulemaking  should  the 
implementation  concerns  stated  above 
be  overcome.  Therefore,  the  Agency 
requests  information  on  adual  cases 
with  waste  charaderization  data  where 
a  waste  bears  more  than  one  waste  code 
which  resiilts  in  confUcting  treatment 
standards  under  the  land  disposal 
restrictions  rules.  If  the  Agency  finds 
that  there  is  a  serious  compUance  issue 
for  multiple  Usting  wastes,  the  Agency 
may  reconsider  this  dedsion,  as  weU  as 
other  potential  solutions  to  any 
dociunented  problems. 

J.  RCRA  Air  Emission  Standards 

Today's  proposed  rule,  when 
promulgated,  may  have  an  impad  on 
the  effectiveness  of  two  other  RCRA 
rules  developed  by  the  Agency  under 
HSWA  authority.  Section  3004(n)  of 
HSWA  direded  the  Agency  to 
promulgate  regulaticms  controlling  air 
emissions  from  hazardous  waste  TSDFs 
"as  necessary  to  protect  hiunan  health 
and  the  environment."  Subsequent 
Agency  analysis  demonstrated  that  air 
emissions  fit>m  TSDFs  do  pose 
substantial  risk  in  the  absence  of 
controls,  and  that  controls  were 
therefore  required  imder  the  HSWA 
mandate.  The  Agency  is  fulfilling  this 
mandate  in  j:iia§es;  EPA  completed  the 
first  phase  when  it  {Httmulgated  RCRA 
air  standards  that  control  organic 
emissions  vented  from  certain 
hazardous  waste  treatment  processes,  as 
weU  as  fit>m  leaks  in  certain  andllary 
equipment  used  for  hazardous  waste 
manag«nent  processes  (55  FR  25454, 
June  21, 1990;  40  CFR  part  264/265, 
subparts  AA  and  BB).  More  recenUy, 
EPA  completed  the  second  phase  when 
it  promulgated  RCRA  air  standards  for 
tanks,  surface  impoundments, 
containers,  and  miscellaneous  imits 
operated  at  TSDFs  (59  FR  62896, 
December  6, 1994;  40  CFR  part  264/265, 
subpart  CC).  Together,  these  rules 
would  reduce  the  risk  from  air 
emissions  from  the  vast  majority  of 
these  faciUties  to  well  within  the  risk 
range  of  other  RCRA  standards.  After 
more  thorough  analysis,  the  Agency 
may  issue  a  third  phase  of  these 
regulations  to  address  any  residual  risk. 
The  emission  redudions  achieved  by 
these  rules  would  also  significantly 
reduce  the  formation  of  ozone,  which 
has  adverse  effeds  on  human  health  and 
the  environment. 

Hazardous  waste  that  satisfies  the 
exemption  criteria  proposed  today 
(including  any  constituent-specific  exit 
concentrations  for  volatile  organic 
chemicals,  or  VOCs),  would  be  exempt 
from  Subtitle  C  regulations,  including 
regulations  promulgated  to  date  imder 
RCRA  3004(n).  In  other  words,  once  a 


waste  is  no  longer  regulated  as 
hazardous,  any  unit  in  which  the  waste 
is  managed  (assuming  no  other 
hazardous  wastes  are  being/have  been 
managed  in  the  unit)  is  not  subjed  to 
Subtitle  C  regulations,  including  40  CFR 
parts  264  and  265,  subparts  AA,  BB,  and 
CC.  However,  the  Agency  beUeves  that 
it  is  important  to  ensiue  that  the  risks 
assodated  with  air  emissions  both  from 
hazardous  wastes,  and  from  wastes  that 
would  be  eUgible  for  exit  imder  today's 
proposal,  are  adequately  addressed.  In 
the  final  rule  establishing  air  emission 
controls  for  tanks,  surface 
impoundments,  containers,  and 
miscellaneous  units  (the  "Subpart  CC" 
rule),  the  Agency  estabUshed  a 
threshold  level  of  100  ppmw  (parts  per 
million  by  weight)  for  total  volatile 
organics  in  a  waste,  a  concentration 
which  if  equaled  or  exceeded  that 
would  trigger  the  emission  control 
requirements  for  these  units.  Because 
there  are  examples  of  exit  levels 
proposed  today  for  spedfic  volatile 
organic  constituents  that  exceed  this 
100  ppmw  threshold,  the  Agency 
considered  whether  today's  exit  levels 
adequately  addressed  the  air  emission 
concerns  of  3004(n)  in  allowing  waste  to 
exit  Subtitle  C.  There  are  important 
differences  in  the  imderlying  risk 
modeUng  between  the  two  rules. 
However,  the  Agency  beUeves  that  the 
constituent-spedBc  risk  evaluaticm 
done  for  this  rulemaking  results  in 
proposed  exit  levels  that  for  VOCs  will 
not  be  less  protective  than  the  standards 
estabUshed  to  date  under  RCRA  3004(n). 
Despite  these  differences,  the  Agency 
requests  comment  on  whether  or  not  a 
total  VOC  concentration  of  1 00  ppmw 
(parts  per  milUon  weight),  which  is  the 
concentration  that  triggers  air  emission 
controls  under  the  Subpart  CC  rule, 
would  be  appropriate  for  use  in  the  exit 
rule  proposed  today,  and  if  so,  how  this 
level  would  be  used. 

K.  Hazardous  Debris 

Hazardous  debris  that  contains  one  or 
more  listed  hazardous  wastes  is  eUgible 
for  exiting  Subtitle  C  under  today's 
proposed  rule.  The  EPA  notes,  however, 
that  certain  exemptions  already  exist 
relating  to  hazardous  debris.  On  August 
18,  1992,  the  EPA  pubUshed  a  final  rule 
on  the  Land  Disposal  Restridions  for 
Newly  Listed  Wastes  and  Hazardous 
Debris  (57  FR  37194).  In  that  rule,  EPA 
required  that  hazardous  debris  be 
treated  prior  to  land  disposal,  using 
spedfied  treatment  technologies  from 
the  treatment  categories  of  extradion, 
destruction,  or  immobilization.  (See  40 
CFR  268.45,  Table  1.)  EPA  also  added  a 
conditional  exemption  at  §  261.3(f)  for 
non-charaderistic  hazardous  debris  (i.e.. 
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debris  that  is  faazasdous  solely  because 
it  contains  one  or  more  listed  hazardous 
wastes).  Section  2Q1.3(f)(l)  exempts 
debris  from  Subtitls  C  regulation 
provided  that  the  debris  is  treated  using 
one  of  the  extraction  or  destruction 
technologies  speci^ed  in  Table  1  of 
§  268.45.  AltematiTely,  non- 
charactmistic  hazardous  debris  can  be 
exempt  under  §  261.3(f)(2)  if  it  is 
determined  to  be  np  longer  hazardous 
by  the  Regional  A<|ninistrator,  after 
considering  the  extjmt  of  contamination 
of  the  debris,  i.e.,  after  a  "contained-in" 
determination  is  mede.  Ho%vever,  non- 
characteristic  hazardous  debris 
contaminated  with  a  listed  waste,  that  is 
treated  by  a  specified  immobiUzation 
technolbgy  is  not  eligible  for  the 
conditicmal  exemption  in  §  261.3(f)(1), 
and  therefore  remains  subject  to  Subtitle 
C  regulation  after  tfeatment. 

In  today's  rule,  ^A  is  not  proposing 
to  change  the  oirrant  exemption  under 
§  261.3(f);  therefore,  non-characteristic 
hazardous  debris  that  requires  LDR 
treatmmt  by  extraction  or  destruction 
technologies  will  be  exempt  from 
Subtitie  C  regulation,  once  treated.  As 
was  explained  more  thoroughly  in  the 
final  rule  for  hazardous  debris,  the 
Agency  gave  careh^  consideraticm  to 
many  factors  before  exempting  certain 
treated  debris,  including  wheuer  each 
drinis/contaminant  type  would  be 
effectively  treated  by  each  BOAT 
technology  to  levels  that  would  no  ^ 
longer  pose  a  hazard  to  human  health  or 
the  environment  (57  FR  37240). 
However,  hazardoiis  debris  that 
contains  listed  waste,  and  for  which 
immobilization  is  the  specified  LOR 
treatment,  may  exit  using  today's 
proposed  exit  criteria.  See  also  the 
discussion  of  a  contingent  management 
option  above  for  a  4e8cription  of  an 
alternative  for  encapsulated  debris 
contaminated  by  radioactive  "mixed" 
hazardous  wastes.  Finally,  EPA  is  not 
proposing  to  change  the  contained-in 
exemption  under  §i261. 3(f)(2)  for 
hazardous  debris;  that  is,  the  Regional 
Administrator  may  continue  to 
determine  on  a  case-by-case  basis  that 
hazardous  debris  no  longer  contains 
listed  hazardous  waste,  and  should 
therefore  be  exempt  from  RCRA  Subtitle 
C. 

L.  Hazardous  Wastes  Used  in  a  hkuiner 
Constituting  Dispoiial 

Section  266.20  (b|)  of  the  regulations 
states  that  hazardoits  wastes  and 
hazardous  waste-derived  products  that 
aie  legitimataiy  recycled  by  being 
api^ieid  to  or  placed  on  the  land  are 
lai^ly  exemfrt  from  subtitle  C 
regulation  provided  they  satisfy  three 
omditions:  the  recyclable  materials 


must  have  imdergone  a  chranical 
reaction  so  as  not  to  be  separable  by 
physical  means,  the  product  must  be 
produced  for  the  general  public's  use, 
and  land  disposal  restriction  treatment 
standards  for  every  hazardous  waste  in 
the  hazardous  waste-derived  product 
must  be  satisfied.  (The  shorthand  for 
this  type  of  recycling  is  "use  in  a 
manner  constituting  disposal".  See 
§  261.2(c)(1).)  EPA  developed 
§  266.20(b)  largely  as  a  stop-gap  to 
provide  some  modictun  of  safety  while 
EPA  studied  further  whether  various 
disposal-like  uses  of  hazardous  waste- 
derived  products  in  fact  were  safe  or 
warranted  control.  50  FR  614,  628-29, 
647  (Jan,.  4, 1985).  Since  then,  the 
Agency  has  studied  particular  use 
constituting  disposal  practices  and 
determined,  or  proposed,  that  such  uses 
either  be  prohibited  or  allowed  based  on 
more  individualized  determinations  of 
risk.  See  53  FR  31138,  31164  (August 
17, 1988)  (allowing  use  of  fntilizen 
derived  from  waste  K  061  because  of 
similarity  to  other  zinc-containing 
fertilizers);  59  FR  43496.  43500  (August 
24, 1994)  (prohibiting  anti-skid  uses  of 
K  061-daived  sags):  59  FR  67256  (Dec. 
29, 1994)  (proposing  to  allow  certain 
uses  of  K  061  if  risk-based  criteria  are 
satisfied);  60  FR  11702, 11732  (March  2. 
1995)  (propoeing  to  prohibit  hazardous 
waste  use  as  fill  material). 

EPA  sohdts  comment  today  on  the 
relationship  of  today's  proposed  exit 
levels  and  the  general  use  constituting 
disposal  provisions  in  §  266.20(b) 
stating  that  such  uses  can  occiu  if  land 
disposal  restriction  treatment  standards 
are  satisfied.  These  land  disposal 
restriction  standards  are  not  fully 
protective  in  all  cases:  the  standards  are 
technology-based  rather  than  risk-based, 
and.  for  metal  hazardous  constituents, 
only  control  leachable  amounts  of  the 
metal.  Yet  in  many  situations,  total 
metal  levels.'rather  than  leachable 
levels,  will  be  the  critical  factor  because 
of  the  possibilities  of  direct  contact 
through  inhalation  of  abraded  or  wind- 
dispersed  contaminants,  or  surface 
runoff.  These  exposure  pathways  are 
critical  for  uses  constituting  disposal 
because  the  hazardous  waste  are  not 
placed  in  a  confined  imit.  60  FR  at 
11733,  59  FR  at  43499. 

The  exit  levels  proposed  today,  on  the 
other  hand,  aie  risk-based  (although 
some  are  capped  by  quantitation  limits), 
an  expressed  as  both  total  and 
leachable  concentrations,  and  consider 
exposure  pathways  in  some  cases 
similar  to  those  relevant  in  analyzing 
uses  constituting  disposal.  The  Agency 
solicits  ceounent  as  to  the 
appro|Hiateness  of  applying  these  levels 
to  hazardous  wastes  used  in  a  manner 


constituting  disposal  (or  at  least  to  those 
uses  where  the  hazardous  waste-derived 
prodticts  are  not  comparable  to  non- 
hazardous  waste  based  products  that 
would  be  used  in  their  place).  One 
approach  wotild  be  to  replace  the 
requirement  to  meet  LDR  treatment 
standards  with  a  requirement  to  meet 
the  exit  levels  proposed  today.  This 
approach  should  assure  that  exit  levels 
for  unconfined  hazardous  wastes  (i.e.' 
hazardous  wastes  used  in  a  manner 
constituting  disposal)  are  never  less 
stringent  than  exit  levels  for  hazardous 
wastes  placed  in  confined  units.  EPA 
believes  that  the  risk  assessment  it 
conducted  for  the  exit  levels  considered 
scenarios  suffidentiy  similar  to  use 
constituting  disposal  scenarios  to  ensme 
that  the  exit  levels  would  be  reasonably 
protective  for  uses  (and  more  protective 
than  LDR  levels,  in  many  cases,  because 
of  the  analysis  o^  impacts  from  total 
concentraticms  of  constituents).  EPA, 
however,  requests  commoit  on  the 
reasonableness  of  this  approach. 

Another  option  would  oe  to  reqiiire 
peraons  wishing  to  use  hazardous 
wastes  in  a  manner  constituting 
disposal  to  meet  the  lower  of  the  LDR 
treatment  standards  and  the  exit  levels. 
Because  Q>A  is  today  proposing  setting 
exit  levels  for  both  total  and  leachable 
concentrations,  and  because  LDR 
standards  are  expressed  as  either  total  or 
leachable  levels,  however,  EPA  is  not 
certain  how  to  meaningfully  compare 
relative  stringency. 

With  respcKl  to  the  current 
requirement  in  §  266.20(b)  that  persons 
wishing  to  use  waste  in  a  manner 
constituting  disposal  meet  the  treatment 
standards  from  the  LDR  program,  EPA 
notes  that  compliance  with  LDR 
tracking  and  recordkeeping  rules  is  not 
required.  EPA  proposes  today  to  require 
compliance  only  with  the  exit  levels 
where  they  substitute  for  LDR  treatment 
levels,  although  it  requests  comment  on 
the  option  of  reqiiiring  persons  using 
wastes  in  this  manner  also  to  file  the 
exit  notification  package  proposed 
today.  EPA  does  not  intend  that  such 
peraons  be  required  to  cranply  with 
conditions  that  continue  to  apply  after 
exit,  such  as  periodic  retesting. 

Finally,  EPA  proposes  to  ehminate 
the  requirement  that  wastes  to  be  used 
in  a  manner  constituting  disposal 
undergo  a  chemical  reaction  so  as  to  be 
inseparable  by  physical  means.  EPA 
does  not  believe  it  is  necessary  to  retain 
this  requirement  since  wastes  will  be 
evaluated  for  total  constituent 
concentirations.  (EPA,  however,  will 
retain  this  reqiurMBent  for  wastes  with 
treatmwat  standards  expressed  as  a 
specified  tedmolegy,  rather  than 
concentratioB  levels.) 


Were  EPA  to  proceed  on  this  course, 
the  Agency  would  adjust  the  timing  of 
any  regulatory  action  so  that  it  does  not 
supersede  the  separate  rulemaking  the 
Agency  is  now  conducting  on  certain 
uses  of  residues  derived  from  K  061 
recovery  facilities.  59  FR  67256.  Thus, 
the  Agency  does  not  intend  to  take  final 
action  affecting  these  uses  until  the 
analysis  begun  in  that  rulemaking  is 
completed  on  the  schedule  established 
in  that  rulemaking. 

With  respect  to  the  other  pending 
proposal,  involving  a  prohibition  on 
placement  of  hazardous  waste  as  fill 
material,  the  Agency  requests  comment 
on  whether  it  should  substitute 
permission  to  use  waste  that  has  met  the 
proposed  exit  levels  for  the  proposed 
prohibition.  The  risk  assessment 
imderlying  today's  proposal  addressed 
the  major  pathways  that  would  arise 
from  use  as  fill,  but  may  not  have  used 
input  values  that  fully  reflect  the  fill 
scenario  for  some  important  parametera. 
For  example,  unit  depths  may  be  greater 
for  fill  sites  than  for  land  application 
imits.  At  the  same  time,  use  of 
hazardous  waste  as  fill  is  a  proven  cause 
of  human  health  and  environmental 
harm,  contributing  significantiy  to  a 
number  of  Superfund  sites.  See  Docket 
F-95-PH3P-FFFFF  (record  for  the 
pending  proposal).  In  light  of  this,  the 
■  Agency  questions  whether  to  substitute 
today's  proposed  exit  approach  for  the 
proposed  prohibition. 

Xn.  CERCXA  Impacts 

All  listed  hazardous  wastes  are  listed 
as  hazardous  substances  imder  section 
101(14)(C)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended.  Under 
section  103(a)  of  CERCLA,  notification 
must  be  made  to  the  Federal 
government  of  a  release  of  any  CERCLA 
hazardous  substance  in  an  amount  equal 
to  or  greater  than  the  reportable  quantity 
(RQ)  assigned  to  that  substance  within 
a  24  hour  period.  (See  40  CFR  part  302 
for  a  list  of  CERCLA  hazardous 
substances  and  their  Rqs.)  If  a  specific 
waste  from  a  particular  facility  meets 
the  exemption  criterion  in  this  rule,  the 
waste  is  not  a  listed  hazardous  waste 
and  therefore  not  a  hazardous  substance 
by  virtue  of  its  hazardous  waste  listing, 
llius,  notification  imder  CERCLA  of  a 
release  of  the  exempted  waste  may  not 
be  necessary.  In  this  situation,  CERCLA 
notification  of  releases  of  the  waste 
would  only  be  required  if  the  waste  or 
any  of  the  constituents  of  the  waste  are 
CERCLA  hazardous  substances  by  virtue 
of  Section  101(14)  (A),  (B),  (D),  (E),  or 
(F)  of  CERCLA  or  40  CFR  302.4(b).  and 
are  released  in  amounts  greater  than  or 


equal  to  their  Rqs.  The  Agency  requests 
comment  on  this  approach. 

Exit  levels  also  may  be  applicable  to 
the  CERCLA  program  where  it  has  been 
dociunented  that  RCRA  listed  hazardous 
waste  has  been  disposed  of  at  the  site. 
Section  121(d)  of  CERCLA,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986, 
requires  that  CERCLA  actions  comply 
with,  or  justify  a  waiver  of,  applicable 
or  relevant  and  appropriate 
requirements  (ARARs)  under  federal 
and  state  environmental  laws.  The 
options  proposed  in  this  rule  would 
determine  the  legal  applicability  of 
federal  RCRA  managements 
requirements  to  remediation  wastes 
generated  at  Superfund  sites.  They  may 
also  be  considered  in  determining 
whether  RCRA  is  relevant  and 
appropriate  in  cases  where  it  is  not 
applicable. 

At  sites  imdergoing  CERCLA  remedial 
activities  where  no  listed  hazardous 
wastes  have  been  identified,  the  Agency 
will  generally  use  a  site-specific  risk 
assessment  for  all  chemicals  for  which 
there  are  no  ARARs.  In  some  cases, 
these  health-based  cleanup  levels  will 
be  higher  than  the  exemption  levels, 
based  on  a  reasonably  conservative 
exposure  scenario  which  does  not 
include  leachate  ingestion.  In  other 
cases,  the  CERCLA  health-based  clean- 
up levels  will  be  lower  than  exemption 
levels  when  additive  effects  are 
considered  or  when  specialized 
analytical  techniques  are  required  in 
order  to  lower  quantitation  Umits.  The 
CERCLA  health-based  clean-up  levels 
may  also  be  different  than  exemption 
levels  based  on  the  consideration  of  site- 
specific  factora. 

Xm.  state  Authority 

A.  ^Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  vdthin  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization,  EPA  retains 
enforcement  authority  imder  sections 
3008,  7003,  and  3013  of  RCRA,  although 
authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984,  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  appUed  in  the  authorized  State 
and  EPA  could  not  issue  permits  for  any 


facility  in  the  State  that  the  State  was 
^  authorized  to  permit.  When  new,  more 
'  stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obliged  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 
In  contrast,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  implement  HSWA 
requirements  and  prohibitions  in  an 
authorized  State,  including  the  issuance 
of  permits,  until  the  State  is  granted 
authorization  to  do  so.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization,  HSWA  applies  in 
authorized  States  in  the  interim. 

B.  Effect  of  State  Authorizations 

Today's  proposal,  if  finalized,  will 
promulgate  regulations  that  are  not 
effective  under  HSWA  in  authorized 
States.  Thus,  the  exemption  will  be 
applicable  only  in  those  States  that  do 
not  have  final  authorization. 

Authorized  States  are  only  required  to 
modify  their  programs  when  EPA 
promulgates  Federal  regulations  that  are 
more  stringent  or  broader  in  scope  than 
the  authorized  State  regulations.  For 
those  changes  that  are  less  stringent  or 
reduce  the  scope  of  the  Federal 
program.  States  are  not  required  to 
modify  their  programs.  This  is  a  result 
of  section  3009  of  RCRA,  which  allows 
States  to  impose  more  stringent 
regulations  than  the  Federal  program. 
Today's  proposal  for  exit  levels  is 
considered  to  be  less  stringent  than,  or 
a  reduction  in  the  scope  of.  the  existing 
Federal  regulations  because  it  would 
exempt  certain  wastes  now  subject  to 
RCRA  Subtitie  C.  Therefore,  authorized 
States  are  not  required  to  modify  their 
programs  to  adopt  regulations  consistent 
with  and  equivalent  to  today's  proposal. 

Even  though  States  are  not  required  to 
adopt  most  options  in  today's  proposal, 
EPA  strongly  encourages  States  to  do  so 
as  quickly  as  possible.  As  already 
explained  in  this  preamble,  today's 
proposal  will  reduce  over-regulation  of 
dilute  wastes  and  will  provide  an 
alternative  to  delisting.  States  are 
therefore  luged  to  consider  the  adoption 
of  today's  proposal  (when  promulgated); 
EPA  will  expedite  review  of  authorized 
State  program  revision  applications. 

C.  Streamlining  Issues 

EPA  is  considering  a  new  approach  to 
state  authorization  for  rules  revising  the 
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RCRA  program.  Unider  this  new 
approach  EPA  woidd  vary  the 
requirements  for  st^te  submissions  and 
for  EPA's  review  ta  reflect  difiisrences  in 
the  scope  and  complexity  of  various 
program  revisions.  This  difiierential 
approach  to  authorization  also  would 
recognize  the  fact  t|iat  many  states  now 
have  more  than  a  decade  of  experience 
in  implementing  large  portions  of  the 
RCRA  program  and  commensurate 
experience  in  obtaining  authorization 
for  program  revisiotis.  EPA  believes  that 
adjtisting  authorization  requirements 
will  strike  an  apprcjpriate  balance 
between  recognirii^  state  experience 
and  ensuring  environmental  protection. 

EPA  recently  pro|K»ed  a  greatly 
streamlined  set  of  ftrooedures  for  the 
least  complex  chaises  to  the  LDR 
program  in  the  "LE|(  Phase  IV" 
rulemaking.  EPA,  faiowever,  proposed  to 
retain  the  ciurent  authorization  process 
for  other  portions  of  the  rule  that 
presented  man  coipplex  and  novel 
regulations. 

EPA  is  also  developing  a  different 
approach  to  streamlining  authorization 
for  the  "HWIR  media"  proposal 
scheduled  for  publication  later  in  1995. 
Although  EPA  exp«cts  some  aspects  of 
these  state  authoriation  procedures  to 
be  unique  to  the  HWIR-  media 
rulemaidng,  EPA  will  determine 
whether  some  of  the  concepts  can  be 
used  to  craft  streamlined  procediires  for 
additional  RC31A  niles. 

EPA  was  not  able  to  develop  a 
streamlined  authorization  process  for 
this  rule  in  time  to  Include  it  in  this 
proposal.  EPA,  however,  intends  to 
describe  such  a  process  in  more  detail 
in  the  preamble  to  the  proposed  HWIR- 
media  rule.  EPA  anticipates  that  most 
elements  of  the  basic  waste  exit  scheme 
proposed  in  today's  notice  would  be 
eligible  for  a  greatly  streamlined 
approach  to  authorization.  For  example, 
the  new  LDR  stand^s  based  on 
"minimize  threat"  findings  would  be 
good  candidates  for  streamlined 
authcHization  because  states  that  are 
already  authorized  for  significant 
portions  of  the  LDR  program  are  familiar 
with  the  type  of  rule  changes  needed, 
have  adopted  all  or  most  of  the 
underlying  LDR  program,  and  have 
experience  in  implementing  and 
enforcing  the  rules.  The  exit  levels, 
along  with  the  self-implementing 
approach  to  exit  determinations,  are 
also  likely  to  be  eligible  for  a  greatly 
streamlined  appro^ih.  The  scheme  is 
very  similar  to  the  Existing  program  for 
determining  wheth^  a  waste  exhibits 
any  of  the  hazardous  waste 
characteristics,  particularly  the  1980  EP 
Toxicity  Characteristic  and  the 
expanded  1990  To^dty  Characteristic. 


Under  both  the  diaracteristic  rules  and 
_  today's  proposal,  generators  are 
'  responsible  for  determining  whether  or 
not  a  waste  meets  a  nimierical  definition 
of  "hazard".  States  must  then  enforce  by 
reviewing  records  of  determinations 
and/or  conducting  their  own  analysis  of 
wastes  determined  not  to  be  hazardous. 
Consequently,  States  which  have  been 
authorized  for  the  base  program  already 
have  experience  in  adopting  and 
enforcing  rules  which  resemble  the  exit 
scheme  propiosed  today.  EPA.  however, 
notes  that  adopting  the  exit  scheme 
proposed  in  today's  notice  will  place 
additional  demands  on  state  inspection 
and  enforcement  resources.  EPA  will 
give  careful  consideration  to  balancing 
the  need  to  ensure  that  a  state  has 
sufficient  resources  to  implement  an 
exit  program  with  the  goal  of 
streamlining  the  authorization  process. 
Today's  scheme  does  differ  m>m  the 
original  characteristics  and  the  1990 
Toxicity  Characteristic  by  including 
some  requirements  whic^  must  be 
enforced  as  conditions  of  exit.  These 
requirements,  however,  are 
requirements  for  testing,  notification 
and  recordkeeping  that  are  relatively 
easy  to  meet  and  relatively  easy  to 
detect  if  violated.  Accordingly,  EPA 
does  not  at  this  time  anticipate  that 
these  conditions  would  require  it  to 
retain  the  current  authorization  process. 
EPA  currently  finds  it  unlikely  that  it 
will  propose  a  greatly  streamlined 
authorization  process  for  any  of  the 
contingent  management  options 
presented  for  discussion  in  today's 
proposal.  These  options  will  raise  novel 
legal,  implementation  and  enforcement 
issues.  A  more  conventional  approach 
to  the  review  of  state  authorities  and 
capabilities  may  be  warranted.  If  EPA 
proposes  any  of  these  options  in  the 
future,  it  will  consider  the  possibility  of 
adapting  the  approach  to  authorization 
that  it  is  currently  developing  for  the 
HWIR-media  proposal. 

XIV.  Regulatory  Requirements 

A.  Analytical  Requirements 
1.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant."  A  determination 
of  significance  will  subject  this  action  to 
full  OMB  review  and  compliance  imder 
Executive  Order  12866  requirements. 
The  order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(a)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more, 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  govenmients  or 
commimities; 

(b)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(c)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(dj  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  terms  of  the  Executive 
Order. 

The  proposed  rule  is  expected  to  have 
an  annual  effect  on  the  economy  greater 
than  $100  million.  Furthermore, 
although  voluntary,  the  adoption  of  this 
action  may  burden  state  or  tribal 
govenunents  with  increased  regulatory 
review  requirements.  Today's  action 
may  also  raise  novel  legal  or  poUcy 
issues  as  they  relate  to  the  President's 
priorities  for  environmental  protection 
within  a  regidatory  system  facing 
resoiuce  limitations.  The  Agency, 
therefore,  has  determined  that  today's 
proposed  rule  is  a  "significant 
regulatory  action."  As  a  result,  this 
rulemaking  action,  and  supporting 
analyses,  are  subject  to  full  OMB  review 
under  the  requirements  of  the  Executive 
Order.  The  Agency  has  prepared  an 
Assessment  of  The  Potential  Costs  and 
Benefits  of  The  Hazardous  Waste 
Identification  Rule  for  Industrial  Process 
Wastes,  as  Proposed,  in  support  of 
today's  action.  A  simmiary  of  this 
Assessment  and  findings  is  presented  in 
section  D  below. 

2.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  FlexibiUty 
Act  of  1980,  5  U.S.C.  601  et  seq.,  when 
an  agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibility 
analysis.  This  analysis  shall  consider 
the  effect  of  the  rule  on  small  entities 
(i.e.:  Small  business,  small 
organizations,  and  small  govemmenttd 
jurisdictions). 

Under  the  Agency's  revised 
Guidelines  for  Implementing  the 
Regulatory  Flexibility  Act,  dated  May  4, 
1992,  the  Agency  committed  to 
considering  regulatory  alternatives  in 
rulemakings  when  there  were  any 
economic  impacts  estimated  on  any 
small  entities.  Previous  guidance 
required  alternatives  to  be  examined 
only  when  significant  economic  effects 
were  estimated  for  a  substantial  number 
of  small  entities.  The  Agency  has 
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prepared  a  Regulatory  Flexibility 
Analysis  in  support  of  today's  action.  A 
summary  of  this  analysis  and  findings  is 
presented  in  section  E  below. 

3.  Enviroiunental  Justice 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations,"  directs  each 
Federal  Agency  to  "make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverae  hiunan  health  and 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  •  *  »" 

"The  Executive  Order  requires  that 
where  environmental  justice  concerns 
or  the  potential  for  concerns  are 
identified,  appropriate  analysis  of  the 
issue(s)  be  evaluated.  To  the  extent 
practicable,  the  ecological,  himian 
health  (taking  into  account  subsistence 
patterns  and  sensitive  populations)  and 
socio-economic  impacts  of  the  proposed 
decision-document  in  minority  and  low- 
income  communities  should  also  be 
evaluated. 

The  Agency  has  examined 
Environmental  Justice  concerns  relevant 
to  today's  action.  A  summary  of  this 
analysis  and  findings  is  presented  in 
section  F  below. 

4.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1766.01)  and  a  copy  may  be 
obtained  fit>m  Sandy  Farmer,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  SW.;  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 

This  information  collection  is 
required  to  provide  documentation  of 
solid  waste  exemptions  from  Subtitle  C 
requirements,  and  will  allow  for 
certification  and  verification  as  the 
program  evolves.  Exemptions  imder 
today's  action  require  no  formal 
preapproval.  As  such,  infcmnation 
collection,  maintenance  and  reporting 
issues  are  especially  important  due  to 
the  self-implementing  nature  of  this 
action.  Successful  implementation  of 
today's  proposal  will  depend  upon  the 
doctmientation,  certification,  and 
verification  provided  by  the  information 
collection. 


The  general  authority  for  this 
proposal  is  sections  2002(a),  3001,  3002, 
3004,  and  3006  of  the  Solid  Waste 
Disposal  Act  of  1970,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  42 
U.S.C.  6912(a),  6921,  6922,  6924,  and 
6926.  The  specific  authority  for  the 
collection  of  information  is  40  CFR 
261.36,  Exemption  for  Listed  Hazardous 
Wastes  Containing  Low  Concentrations 
of  Hazardous  Constituents. 

The  Agency  has  prepared  a  full 
Information  Collection  request  (ICR)  in 
support  of  today's  action.  A  simmiary  of 
the  methodology  and  findings  from  this 
document  is  presented  in  section  G 
below. 

B.  Background 

In  1976,  Congress  passed  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
to  address  problems  associated  with 
annual  nationwide  generation  of  large 
quantities  of  municipal  and  industrial 
solid  waste.  This  Act  was  significantly 
amended  in  1984  by  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA). 
Under  RCRA,  the  Agency  regulates  non- 
hazardous  solid  waste  through  the 
Subtitle  D  program,  and  hazardous  solid 
waste  under  the  Subtitle  C  program. 
Subtitle  C  regulations  differ  fi-om 
Subtitle  D  in  two  important  areas.  First, 
Subtitle  C  regulations  are  developed  and 
promulgated  by  EPA,  while  Subtitle  D 
requirements  have  been  largely 
delegated  to  the  states.  Second,  non- 
hazardous  wastes  regulated  under 
Subtitle  D  are  generally  subject  to 
standards  that  are  considerably  less 
stringent  and  less  costly  than  diose 
under  Subtitle  C.  All  wastes  addressed 
under  this  action  are  currently  managed 
under  Subtitle  C  regulations. 

RCRA  is  divided  into  four  programs: 
Underground  storage,  medical  waste, 
nonhazardous  solid  waste,  and 
hazardous  solid  waste.  Under  RCRA 
3001(a),  Congress  has  required  EPA  to 
identify  those  wastes  that  should  be 
classified  as  hazardous.  In  accordance 
with  this  provision,  the  Agency  has 
designated  wastes  as  hazardous  in  two 
ways:  "characteristic,"  or  "listed." 
Hazardous  waste  is  considered 
characteristic  if  it  has  any  of  the 
properties  or  characteristics  that  would 
present  a  potential  hazard  if  managed 
improperly.  The  Agency  has  identified 
fovu  characteristics  which,  if  exhibited, 
lead  to  hazardous  classification.  These 
are:  Ignitability,  corrosivity,  reactivity, 
and  toxicity.  Under  the  toxicity 
characteristic,  specific  health-based 
concentration  standards  have  been 
developed  for  approximately  forty  (40) 


constituents.  Wastes  exhibiting  any  of 
these  characteristics  are  subject  to 
Subtitle  C  regiUation.  Hazardous  wastes 
are  identified  as  listed  based  on  an 
extensive  listing  procedure.  This 
procedure  may  identify  a  waste  as 
hazardous  under  three  broad  categories: 
if  it  exhibits  one  of  the  characteristics 
identified  above  but  has  not  been 
classified  as  characteristically 
hazardous,  if  it  is  determined  to  be 
acutely  toxic  or  hazardous,  or  if  the 
waste  meets  the  statutory  definition  of 
a  hazardous  waste. 

The  Agency,  however,  was  concerned 
that  generators  and  managers  of 
hazardous  waste  might  avoid  regulatory 
requirements  in  two  major  ways:  (1)  By 
mixing  listed  hazardous  waste  with 
non-hazardous  solid  waste,  and,  (2)  by 
minimal  processing  and  treatment  of 
hazardous  waste.  These  activities  could 
result  in  a  waste  or  residual  material 
that  was  no  longer  legally  defined  as 
hazardous  under  Subtitle  C.  In  many 
cases,  the  Agency  believed  these 
materials  could  continue  to  pose 
unacceptable  hazards  to  human  health 
and  the  environment.  The  Agency 
promulgated  mixtiue  and  derived -fit)m 
rules  in  May  of  1980,  in  response  to 
these  potential  loopholes. 

C.  Need  for  Regulation 

The  mixture  and  derived-fi-om  rules 
created  what  was  perceived  as  being 
federal  over-regulation,  where  listed 
hazardous  waste  continued  to  remain 
imder  Subtitle  C  jurisdiction  regardless 
of  constituent  concentration  or  presence 
in  the  waste,  either  before  or  after 
treatment.  This  problem  was 
exacerbated  with  the  passage  of  HSWA 
in  1984.  HSWA  set  Land  Disposal 
Restrictions  (LDR)  requiring  best 
demonstrated  available  technology 
(BOAT)  treatment  for  all  listed 
hazardous  wastes  prior  to  disposal.  In 
cases  where  a  specific  listed 
wastestream  contained  relatively 
innocuous  constituents,  or  very  low 
concentrations,  BDAT  treatment 
requirements  were  felt  to  be  overly 
protective,  and  unnecessarily  expensive. 

By  requiring  Subtitle  C  management 
for  some  low  risk  wastes,  the  current 
RCRA  regulatory  system  may  inhibit  the 
efficient  allocation  of  limited  societal 
resources.  From  a  social  perspective,  too 
many  resources  devoted  to  managing 
low  risk  wastes  may  reduce  resource 
availability  for  managing  higher  risk 
wastes.  Resource  availability  for  general 
productivity  investments  and 
innovative  technologies  are  also 
reduced.  The  Agency's  deUsting 
program  has  not  provided  an  efficient 
solution  to  this  problem.  The  delisting 
process  has  proven  to  be  overly  time 
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and  resource  intensive  for  both  industry 
and  EPA. 

The  Agency  beUeves  that  a  simpler 
exemption  process  ts  necessary  to 
reduce  the  over-regulation  of  low  risk 
hazardous  waste  while,  at  the  same 
time,  reducing  the  time  and  resource 
burden  on  industry  and  government. 
This  revised  exemption  process  would 
also  reduce  the  burden  an  the  delisting 
program  which  wil)  continue  under 
current  regulations^  To  meet  these  goals, 
the  Agency  is  proposing  the  ciurent 
action  that  would  establish  a  single  set 
of  exit  levels  for  constituents  found  in 
listed  hazardous  waste.  This  action 
would  cover  wastes  as-generated, 
derived-from  wasted,  including  BDAT 
treatment  residuals^  mixt\ues  with  solid 
wastes,  and  enviroiimental  media  that 
contain  hazardous  wastes. 

D.  Assessment  of  Potential  Costs  and 
Benefits  j 

1.  Introduction  and!  Summary 

The  U.S.  Environmental  Protection 
Agency  (EPA)  has  prepared  an 
Assessment  of  The  Potential  Costs  and 
Benefits  (Assessment)  to  accompany 
today's  proposed  nilemaldng  action. 
This  action  will  estsbUsh  concentration- 
based  exemption  criteria  for  certain 
hazardous  wastes,  creating  a  mechanism 
to  exclude  from  Suktitie  C  regulation 
those  listed  industrial  process  wastes 
that  the  Agency  believes  are  clearly  not 
of  Federal  regidatoi^  concern.  Today's 
proposed  nile  addresses  low  hazard 
wastes,  mixtiues,  treatment  residuals, 
and  media  that  contain  hazardous 
wastes. 

The  Agency  antidipates  that  the 
proposed  rule  will  provide  cost  savings 
to  selected  generates  and  managers  of 
low  hazard  wastes.  Under  the  preferred 
option,  annual  nationwide  treatment 
and  disposal  cost  savings  for  exempted 
wastes  may  be  as  high  as  $75  million. 
Annual  cost  savings  for  a  single  fadhty 
may  be  as  high  as  56.03  million. 
Potential  cost  reductions  beyond 
treatment  and  dispesal  savings  may  be 
associated  with  waste  minimization 
incentives,  avoidedj  treatment  costs  for 
wastes  remaining  vfithin  Subtitle  C  and 
administrative  cost  isavings. 

Exemption  of  eUgible  wastes  from 
'  SubtiUe  C  managensent  requirements  is 
projected  to  have  negligible  effects  on 
human  health  and  the  environment.  The 
proposed  exemptioo  levels  are  based  on 
detailed  analysis  o£numerous  possible 
routes  of  exposure.  These  exemption 
levels  are  designed  to  be  protective  of 
both  hiunan  health  and  ecological 
systems  when  exempted  wastes  are 
managed  under  SubtiUe  D,  including 
state  regulated  waste  disposal  systems. 


The  Agency  has  also  evaluated  other 
impacts  of  the  proposed  rule.  These 
include:  Environmental  justice, 
unfunded  mandates,  regulatory  takings, 
and  waste  minimization  incentives. 
Environmental  justice  concerns 
associated  with  today's  proposed  action 
may  be  in  the  form  of  economic  benefits 
and/or  human  health  effects.  Today's 
proposal  implements  no  enforceable 
requirements  on  states.  Federal 
unfunded  mandates,  therefore,  are  not 
relevant  to  today's  proposed 
rulemaking.  Regulatory  takings  under 
today's  proposed  rulemaking  will  not 
approadi  land  or  productive  value 
impacts  discussed  in  past  House  and 
Senate  Bills  presented  on  this  issue. 
This  rulemaking  provides  opportunities 
for  generators  to  implement  waste 
minimization  procedures  to  gain 
additional  savings. 

The  complete  document.  Assessment 
of  The  Potential  Costs  and  Benefits  of 
The  Hazardous  Waste  Identification 
Rule  for  Industrial  Process  Wastes,  as 
Proposed  (Assessment),  is  available  in 
the  docket  estabUshed  for  this  proposed 
rule.  This  dociunent  details  the  data, 
methodology,  findings,  regulatory 
issues,  and  analytical  limitations 
associated  this  Assessment.  The  rapid 
evolution  of  this  action  resulted  in 
continuous  technical  modifications 
throughout  the  development  of  this 
propmal.  An  Addendiun  to  the 
Assessment  document  that  details  final 
quantity  and  cost  savings  estimates  is 
included  in  the  docket  materials. 
Findings  presented  in  this  preamble 
present  final  estimates. 

A  sununary  of  the  Assessment 
methodology  and  findings  is  presented 
below.  The  analysis  conducted  for  this 
Notice  of  Proposed  Rulemaking  is  to  be 
considered  preliminary.  The  Agency 
welcomes  review  and  comment  of  this 
dociunent  and  urges  the  submission  of 
data  in  support  of  any  comment  or 
response. 

2.  Regulatory  Options 

The  Agency's  Assessment,  conducted 
in  support  of  today's  action,  addresses 
the  costs,  benefits,  and  other  potential 
impacts  of  the  preferred  option.  The 
Assessment  also  examines  various  other 
regulatory  options  based  on  exit  levels 
tliat  are  both  more  and  less  stringent 
Findings  presented  in  this  preamble 
disciiss  the  preferred  option  and  one 
primary  alternative.  A  full  discussion  of 
findings  associated  with  various 
alternative  regulatory  options  is 
presented  in  the  Assessment  and 
Addendum. 


a.  Preferred  (Proposed)  Option 

Under  the  preferred  option,  exit 
criteria  are  established  for 
approximately  400  constituents, 
allowing  hazudous  wastes  (including 
waste  mixed  with  or  derived-from  listed 
wastes)  to  exit  SubtiUe  C  if  the 
concentration  of  all  constituents  is  less 
than  or  equal  to  the  exemption  criteria. 
The  exit  levels  apply  to  aU  listed  wastes, 
regardless  of  origin. 

Exit  levels  for  most  constituents  are 
based  on  risks  posed  to  hiunan  health 
and  the  environment,  llie  Agency's  goal 
is  to  ensure,  through  Federal  or  State 
management  requirements,  that  humans 
are  not  exposed  to  carcinogens  in 
concentrations  that  will  increase  the 
statistical  risk  of  cancer  by  more  that 
one-in-one-million  (1  x  10-*).  For  non- 
cardnogens.  the  Agency's  goal  is  to 
ensure  Uiat  humans  are  not  exposed  to 
concentrations  where  the  hazard 
quotient  exceeds  one  (1).  The  Agency 
feels  that,  above  this  level,  selected 
populations  may  experience 
carcinogenic  effects  at  a  10-*  risk  level 
and  non-carcinogenic  effects  at  a  hazard 
quotient  greater  than  one  (1). 

To  determine  the  concentrations  at 
which  exempt  wastes  Would  not  pose 
human  health  risks  in  excess  of  these 
target  levels,  EPA  conducted  a 
"Multipathway"  Analysis  that  included 
ecological  exposure  pathways.  In 
addition,  EPA  considered  the  effects  of 
direct  exposure  to  contaminants  in 
groundwater.  The  analyses  consider 
several  types  of  waste  management 
units.  For  non-wastewaters  these  unit 
types  include  landfills,  land  application 
units,  waste  piles,  and  ash  monofills. 
For  wastewaters  management  units 
included  tanks  and  surface 
impoundments. 

"Ilie  concentrations  fiom  all  other 
pathways  were  compared  to  the 
groundwater  concentrations  in 
determining  the  exit  level.  The  more 
stringent  of  the  multipathway  or 
groundwater  numbere  was  chosen  as  the 
exit  level.  Exit  levels  for  some 
constituents  are  based  on  surrogates,  or 
Exemption  Quantitation  Criteria  (EQCs)- 
MCLs  were  not  used  in  the  development 
of  exit  levels  analyzed  for  this  option. 
The  Agency  beUeves  that  levels 
established  under  this  process  will 
ensure  protection  of  human  health  and 
the  environment.  These  exit  levels  are 
presented  in  the  regulatory  language  for 
this  proposed  rulemaking. 

b.  Other  Options 

In- developing  the  preferred  option, 
the  Agency  compared  the  proposed  rule 
to  several  alternative  regulatory  options. 
These  are  discussed  in  the  full 


document.  Assessment  of  The  Potential 
Costs  and  Benefits  of  The  Hazardous 
Waste  Identification  Rule  for  Industrial 
Process  Wastes,  as  Proposed.  Additional 
options  are  discussed  in  the  supporting 
Addendum  to  the  Assessment 
document.  These  options  consider 
alternative  waste  management 
requirements,  target  risk  levels,  dilution 
and  attenuation  fectors  (DAFs),  and 
exposure  pathways.  This  Preamble 
discusses  one  primary  alternative  to  the 
preferred  option.  This  alternative  is  the 
same  as  the  preferred  option  but  drops 
land  application  units  from 
consideration  as  a  management  source. 
Exempt  nonwastewater  wastestreams 
could  not  be  land  appUed.  There  would 
be  no  change  for  wastewaters. 

3.  Implementation  Requirements 

Implementation  requirements  include 
the  steps  that  generatora  (or  waste 
managera)  must  take  to  achieve 
exemption  of  their  wastes,  regardless  of 
the  exit  levels  selected.  These 
requirements  include  waste  sampling 
and  analysis,  and  related  recordkeeping 
and  reporting.  Under  the  proposed  rule, 
the  facility  must  first  perform  a 
comprehensive  analysis  of  the  waste, 
testing  for  all  constituents  identified  in 
appendix  X  to  40  CFR  part  261. 
Reduced  initial  testing  may  be  possible 
only  if  a  facility  is  able  to  document  that 
such  constituents  are  not  present  in  the 
waste.  The  generator  must  then  prepare 
a  notificationteertification  package  and 
submit  it  to  the  EPA  Regional 
Administrator  or  authorized  state 
agency.  The  generate  must  repeat  a 
comprehensive  analysis  periodically 
according  to  the  schedule  established  in 
the  proposed  rule,  along  with  more 
frequent  tailored  scans  that  focus  cm  the 
constituents  of  concern.  Related 
documentation  must  be  maintained  on- 
site  and  be  available  for  review. 

The  Agency  has  estimated  annual 
sampling,  analysis,  recordkeeping,  and 
reporting  costs  (collectively  refeired  to 
as  "implementation  costs")  that  may  be 
required  under  this  rule.  These 
estimates  range  fiom  approximately 
$21,000  for  a  less  complex,  solvent 
wastestream  with  testing  every  12 
months,  to  $169,000  for  a  complex  high 
quantity  F039  wastestream  wiUi  testing 
every  three  months. 

4.  Analysis  and  Findings 

Under  the  proposed  rule,  listed 
wastes  from  industrial  processes  may  be 
eligible  for  exemption  from  SubtiUe  C 
hazardous  waste  requirements  if  they 
contain  low  concentrations  of 
contaminants.  This  exemption  may 
allow  generators  and  waste  managers  to 
avoid  some  or  all  costs  associated  with 


Subtitle  C  requirements.  The  most 
significant  cost  savings  relate  to  waste 
treatment  and  disposal;  this  rule  will 
allow  generators  to  avoid  the  costs  of 
treatment  required  for  compUance  with 
the  Land  Disposal  Restrictions  as  well 
as  the  costs  of  disposing  wastes  in 
highly  protective  Subtitle  C  facilities. 

m  addition  to  assessing  these  cost 
savings,  the  Assessment  addresses  a 
number  of  other  potential  efiiects  of  the 
regulations.  It  analyzes  the  relative 
effects  of  the  regulatory  options  on 
human  health  and  the  environment  and 
considers  issues  related  to  ensuring 
environmental  justice,  eliminating 
federal  mandates,  encouraging  waste 
minimization,  and  providing  flexibUity 
for  small  businesses. 

a.  Eligible  Waste 

The  universe  of  annual  listed  waste 
generation,  both  wastewaters  and 
nonwastewaters,  potentially  affected  by 
today's  proposed  rulemaking  is 
estimated  to  total  303.6  million  tons. 
The  universe  of  potentially  affected 
wastes  includes  approximately  25,300 
wastestreams  from  10,700  fecilities. 
Wastewaters  account  for  the  vast 
m^rity  of  total  waste  quantity  (99 
percent). 

To  determine  whether  these  wastes 
are  likely  to  be  eligible  for  exemption, 
EPA  developed  the  Process  Waste 
Model.  This  model  uses  data  on  the 
characteristics  of  individual  hsted 
waste-streams  first  collected  in  1986  for 
EPA's  National  Survey  of  Hazardous 
Waste  Generators,  which  has  since  been 
updated,  refined,  and  in  some  cases, 
corrected.  The  model  firat  compares  the 
reported  concentrations  of  constituents 
in  each  wastestream  to  the  proposed 
rule  exit  levels  to  determine  whether  the 
waste  is  likely  to  be  eUgible  for 
exemption  without  further  treatment  ff 
the  waste  is  not  efigible  as-reported,  the 
model  then  considers  whether  it  may  be 
eligible  after  treatment.  In  this 
comparison,  the  concentration 
standards  established  under  EPA's  Land 
Disposal  Restrictions  (which  are  based 
on  the  use  of  the  best  demonstrated  and 
available  technology)  are  used  as  a 
proxy  for  the  lowest  concentrations 
achievable  by  treatment.  If  the  waste  is 
not  eUgible  for  exemption  as-reported  or 
after  treatment,  EPA  assesses  whether 
waste  minimization  or  pollution 
prevention  methods  could  be  used  to 
cost-effectively  achieve  the  exit  levels. 
This  model  does  not  address 
contaminated  media. 

The  analysis  indicates  that: 

•  Under  the  preferred  option,  total 
nonwastewater  quantity  exempted, 
including  BDAT  treatment  residuals  and 
sludge  from  wastewater,  is  estimated  at 


0.40  mUUon  tons.  Total  wastewater 
(liquid)  quantity  exempted  is 
approximately  64  miUion  tons. 

•  Under  the  primary  alternative 
option  (no  land  appfication), 
approximately  65  million  tons  of 
wastewaters,  and  0.60  million  tons  of 
nonwastewaters,  including  BDAT 
treatment  residuals  and  sludge  fit)m 
wastewaters,  may  be  eUgible  for 
exemption. 

b.  Cost  Savings 

The  proposed  rule  will  allow  waste 
generators  and  managers  to  avoid  costs 
associated  with  SubtiUe  C  requirements. 
Specifically,  this  exemption  will  aUow 
them  to  avoid  treatment  costs  and/or 
costs  of  disposing  wastes  in  SubtiUe  C 
faciUties.  Wastes  which  meet  exit  levels 
at  the  point  of  generatimi  may  accrue 
treatment  cost  savings  because  the 
wastes  will  not  require  any  treatment 
that  would  have  been  needed  to  comply 
with  the  Subtitle  C  Land  Disposal 
Restrictions  prior  to  disposal.  All 
exempt  wastes  are  likely  to  accrue 
disposal  cost  savings  because  the  costs 
of  disposing  wastes  in  non-SubtiUe  C 
faciUties  are  generaUy  lower  than  the 
cost  of  more  protective  Subtitle  C 
faciUties. 

The  analysis  indicates  that: 

•  Under  the  preferred  option,  the 
high-end  estimate  of  annual  treatment 
and  disposal  cost  savings  is 
approximately  $75  milUon. 

— A  large  portion  of  these  savings  are 
attributable  to  avoided  treatment 
costs. 

•  Under  the  primary  alternative,  the 
high-end  estimate  of  cost  savings  is  $99 
milUon. 

The  above  estimates  for  quantities 
exempted  and  cost  savings  assume  zero 
implementation  costs.  The 
incorporation  of  implementation  costs 
into  the  analytical  model  will  have  a 
significant  impact  on  faciUties  and 
wastestreams  affected,  while  having 
only  a  marginal  impact  on  total 
quantities  exempted. 

c.  Affected  Wastestreams  and  FaciUties 

Under  the  preferred  option 
(unconditional  exemption),  as  high  as 
41  percent  (10,300)  of  the  potentially 
affected  wastestreams  may  be  eUgible 
for  exemption.  These  eligible 
wastestreams  are  generated  by  56 
percent  (6000)  of  the  faciUties 
producing  Usted  waste.  Total 
wastestreams  and  faciUties  potentially 
eUgible  for  exemption  under  the 
primary  alternative  option  (no  land 
appUcation)  are  estimated  at  12,200  (48 
percent),  and  7,000  (65  percent), 
respectively. 
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The  majority  of  tfaja  wastestieams 
eligible  for  exemption  under  the 
preferred  option  are^very  small  in 
quantity.  The  mediali  annual  goteration 
size  of  an  eligible  wastewater 
wastestream  is  20  totis.  The  median  for 
ehgible  nonwastewiters  is  2.0  tons.  For 
small  wastestreams,  the  costs  accrued 
due  to  the  exemption  are  likely  to  be 
counterbalanced  by  the  costs  associated 
with  gaining  the  exetnption. 

While  a  relatively  large  number  of 
wastestreams  and  facilities  meet  the 
ehgibiUty  criteria  for  exemption,  many 
may  not  gain  exemption  because  the 
costs  of  exemption  laay  outweigh  the 
estimated  cost  savings  from  exemption. 
For  example,  if  implementation  costs 
average  $35,000  annually  per 
wastestream,  the  estinate  of  facilities 
generating  an  exempted  wastestream 
may  be  overstated  by  as  much  as  90 
percent.  Hovrever,  small  generators  may 
choose  to  aggregate  tjieir  wastes  to  avoid 
this  problem. 

d.  Relative  Impacts  eta  Hunum  Health 
and  the  Environment 

Today's  proposed  rule  will  allow  low 
concentration  hazardous  wastes  to  exit 
RCRA  Subtitle  C  regulation  and  be 
disposed  of  in  Subtitle  D  nonhazardous 
waste  units.  The  Agency  beheves  that 
today's  proposed  rule  vrill  have  little 
effect  on  human  health  for  the  following 
reasons: 

•  The  acceptable  daily  exposiue 
levels  used  to  set  the!  exit  levels  are 
based  on  maximum  risk  levels  for 
carcinogens  of  10-^  and  on  acceptable 
daily  doses  for  non-carcinogens  at 
which  no  adverse  e^cts  are  likely  to 
occur. 

•  The  waste  management  units 
modeled  in  the  Mult^athway  Analysis 
provide  high  potential  release  rates  tot 
the  various  groups  of  constituents  being 
considered  in  the  analysis  based  on 
their  physical  and  clvmical  properties. 

•  liie  pathways  included  in  the 
Multipathway  Anaiy$is  are  generally 
considered  to  be  the  tnost  critical. 

•  The  Muhipathw^y  Analysis 
includes  populations  that  are  likely  to 
be  exposed  more  thaa  the  average  adult 
due  to  proximity  to  a  contaminant 
source,  behavior  patterns,  activities,  and 
body  size. 

•  High-end  values  !were  used  for 
selected  parameters  in  the  Mukipathway 
Analysis  to  calculate  acceptaUe  waste 
concentrations. 

•  Exit  levels  represent  accept^le 
ceastitueirt  oonceotrftiea  lev^  for 
Subtitle  D  waste  mei^igMiMit  based  on 
all  of  the  potential  coenbiaaftioBe  of 
raanagenent  units,  a«d  recaptois  in  the 
Multipathway  Analysis. 


•  Exit  levels  fxx  several  constituents 
are  below  the  acceptable  waste 
concentrations  for  human  health  due  to 
the  inclusion  of  ecological  receptors. 

Ecological  risks  were  also  evaluated 
for  selected  key  constituents.  The 
inclusion  of  such  risk  in  solid  waste 
regulation  at  a  national  level  is  an 
important  step,  and  is  preferable  to 
establishing  exit  criteria  based  only  on 
human  health  risks. 

5.  Other  Regulatory  Issues 

a.  Environmental  Jiistice 

Economic  benefits  may  occur  to 
selected  communities  as  affected  local 
facilities  reinvest  cost  savings  derived 
from  reduced  treatmrait  and/or  disposal 
costs.  Human  health  effects  are  expected 
to  be  negUgible  due  to  the  stringency  of 
the  exit  levels.  Included  in  these  exit 
levels  are  pathways  of  particular 
concern  for  selected  low  income 
populations  such  as  subsistence  fishing 
and  ferming. 

b.  Other  Issues 

Today's  proposal  is  expected  to  have 
no  impact  in  the  area  of  Unfunded 
Federal  Mandates  or  Regulatory 
Takings.  Waste  minimization 
procediues  are  likely  to  be  stimulated 
under  this  proposal. 

6.  Implications  and  Conclusions 

The  analysis  indicates  that 
approximately  11  percent  of  the 
qiumtity  of  all  nonwastewaters 
containing  Usted  codes,  and  21  percent 
of  all  such  wastewaters  may  be  ehgible 
for  exempticm  imder  the  jHtjposed  rule. 
This  exempt  quantity  is  dominated  by  a 
small  number  of  very  large 
wastestreams,  and  includes  a  large 
niunber  of  very  small  wastestreams.  For 
some  small  wastestreams,  exemption 
may  not  be  cost  effective  unless 
generators  aggregate  their  wastes  or 
otherwise  work  cooperatively  to 
minimize  the  costs  of  gaining  the 
exemptions. 

Today's  proposal  could  also  provide 
incentives  for  industry  to  implement 
process  changes  md  increased  recycling 
in  an  effort  te  gain  additional  savings. 
Preliminary  estiiluu  indicate  that 
savings  from  these  activities,  when 
combined  with  twtaent  and  disposal 
savings  from  Ike  psefiwred  option,  are 
likely  to  result  in  total  uuiual  cost 
savings  greater  thfaa  %\9%  sailhcm. 
However,  liaitaltaas  of  our  analysis 
suggest  that  tke  omI  mvia^  estimates 
from  such  activities  an  highly 
uncertain.  ^jiMH—d  sevings  related  to 
aAniaistiaiiee  wyiseewnts  Mid 
re<hiced  fmtmimH  far  hazardous  wastes 
may  ateo  aesnw.  Ikeae  potential 
additioBal  ceel  sertogs  »e  discussed  in 


greater  detail  in  the  Assessment 
document. 

The  Agency  beUeves  that  today's 
proposal  will  resuh  in  a  net  benefit  to 
society.  Wastes  gaining  exemption 
imder  the  preferred  option  wUl  not  pose 
unacceptable  incremental  risks  to 
human  health  and  the  environment 
because  the  exit  levels  are  based  on 
extensive  analysis  of  possible  hiunan 
and  ecological  risks  associated  with 
exempt  wastes. 

ERA'S  analysis  of  the  impact  of 
today's  proposal  on  industry  groups 
indicates  that  a  limited  number  of 
industries  are  likely  to  benefit  from 
exemption.  Under  the  preferred  option 
(unconditional  exemption),  three 
industries  accoimt  for  51  percent  of 
eligible  nonwastewater  and  wastewater 
sludge  quantity  and  53  percent  of  total 
treatment  and  disposal  cost  savings. 
"These  industries  are:  Chemicals  and 
aiUied  products  (SIC  28);  fabricated 
metals  (SIC  34);  and  primary  metals  (SIC 
33). 

The  Agency  also  compared  benefits 
gained  from  exemption  to  key  industry 
data  such  as  national  pollution 
abatement  expenditures  and  considered 
facility  level  impacts  of  the  proposal.  To 
evaluate  the  relative  magnitude  of  cost 
savings  that  would  accrue  imder  the 
IMoposed  rule,  EPA  compared  cost 
savings  estimates  to  total  pollution 
abatement  expenditures  and  the  total 
value  of  industry  shipments.  Total 
treatment  and  disposal  cost  savings 
under  the  preferred  option  account  for 
approximately  3.5  percent  of  annual 
operating  costs  for  hazardous  waste 
pollution  abatement  activities,  and  less 
than  0.002  percent  of  the  total  value  of 
industry  ^pments.  The  feciUty-level 
impacts  of  the  proposal  vary  greatly. 

E.  Regulatory  Flexibility  Analysis. 

The  Regulatory  FlexibiUty  Act 
requires  analysis  of  the  impact  of 
regulations  on  small  entities.  Because 
today's  proposal  is  deregulatory,  it  is 
not  expected  to  have  adverse  impacts  on 
small  businesses.  In  general,  generators 
of  large  quantity  wastestreams  posing 
low  hazuds  will  benefit  substantially 
from  the  regulations.  The  impacts  on 
small  quantity  generators  is  less  certain 
and  depends  on  the  degree  to  which 
they  aggregate  their  wastes  and  woik 
cooperatively  to  cost-effectively  gain 
exempticm. 

F.  Enviroamental  Justice 

It  is  the  Agency's  poUcy  that 
eavkxMimaital  foKtkx  be  omsidered  as 
an  integrel  part  in  the  devak>{HneBt  of 
aH  potides.  giudance  and  regitlatiMu. 
Fui^ier,  Executive  Order  12eM. 
"Federal  Actioas  to  Adibess 


Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations",  directs  each  Federal 
Agency  to  "make  achieving 
environmental  justice  pari  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  himian  health  and 
environmental  efiiects  of  its  programs, 
poUcies,  and  activities  on  minority 
populations  and  low-income 
populations  *  *  •  " 

"The  Executive  Order  requires  that 
where  environmental  justice  concerns 
or  the  potential  for  concerns  are 
identified,  appropriate  analysis  of  the 
issue(8)  be  evaluated.  To  the  extent 
practicable,  the  ecological,  human 
health  (taking  into  account  subsistence 
patterns  and  sensitive  populations)  and 
socio-economic  impacts  of  the  proposed 
dedsion-dociunent  in  minority  and  low- 
income  communities  should  also  be 
evaluated.  Examples  include  how  a 
policy  on  future  land  use  would  impact 
minority  or  low-income  commiuiities 
versus  non-minority,  affluent 
communities,  or  how  subsistence 
farming  or  fishing  patterns  relate  to  risk- 
assessment  policies. 

For  the  purposes  of  today's  proposed 
rulemaking,  the  Agency  has  taken  an 
approach  for  proposal  consistent  with 
Executive  Order  12898.  As  currentiy 
drafted,  the  multipathway  analysis 
which  was  used  to  develop  the  exit 
levels  takes  into  account  subsistence 
farmers  and  subsistence  fishers; 
however,  subsistence  fishers  were 
evaluated  using  a  recreational  fisher 
database  (one  does  not  exist  for 
subsistence  fishers).  Sensitive 
populations  are  accounted  for  in  the 
RfDs,  RiCs,  and  slope  factors  and 
ecological  receptors  were  also 
evaluated. 

G.  Paperwork  Reduction  Act 

As  stated  earlier,  the  level  of 
implementation  costs  (i.e.  sampling, 
analysis,  recordkeeping,  and  reporting) 
will  have  a  significant  impact  on  the 
number  of  wastestreams  and  facilities 
affected  by  this  proposal.  Assuming 
annual  implementation  costs  of  $35,000 
per  wastestream,  as  many  as  269 
facilities,  generating  up  to  285  different 
wastestreams  may  se^  exemptions,  and 
therefore  be  affected  by  the 
recordkeeping  and  reporting 
requirements.  The  actual  number  of 
facilities  and  wastestreams  affected  will 
depend  upon  the  level  of 
implementation  costs.  The  higher  the 
implementation  cost  to  the  facility,  the 
fewer  the  number  of  facilities  expected 
to  participate  in  the  HWIR  program. 

'nie  estimated  hour  burden  ranges 
from  382  hours  te  573  hours  per 


wastestream  in  the  first  year,  and  fixNU 
31  hours  to  146  hours  per  wastestream 
in  years  two  and  three.  The  variation  in 
burden  estimates  results  from  different 
assumptions  in  (1)  the  complexity  of  the 
waste  (and  therefore  of  the  test  methods 
required),  and  (2)  the  frequency  of 
reporting.  The  estimated  total  hour 
burden  over  the  first  three  years  ranges 
fiom  206,900  to  293,465  hours, 
averaging  68,967  to  97,821  hours  per 
year. 

The  estimated  total  start-up  cost  of 
recordkeeping  and  reporting  in  the  first 
year  ranges  from  $55,000  to  $235,000 
per  wastestream.  The  annual  cost  in  the 
second  and  third  years  is  estimated  to 
be  $9,000  to  $209,000  per  wastestream 
(of  which  $8,000  to  $203,000  is  the  cost 
of  shipping  samples  to  a  laboratory  and 
paying  to  have  them  tested).  In  years 
four  and  five  the  high-end  cost  drops  to 
$53,000.  The  estimated  aimual 
recordkeeping  and  reporting  cost  per 
wastestream,  annualized  at  seven 
percent  over  five  years,  is  $21,000  to 
$170,000.  The  total  recordkeeping  and 
repKjrting  cost  burden  over  the  first  three 
years  is  $28,000,000  to  $32,000,000. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  pr^dde  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  p>ersomiel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  Uie  KIR  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  SW.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 


Management  and  Budget,  725  17th  St. 
NW..  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concernii^  the  ICR 
between  30  and  60  days  after  December 
21. 1995.  a  conunent  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  January  22. 1996.  The 
final  riile  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  261  and  268 

Identification  and  listing  of  hazardous 
waste.  Land  disposal  restrictions. 

Dated:  November  13, 1995. 
Carol  Bnnmer. 

Administrator. 
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Exposure  mediun 


GrouxAwater 


Air 


Air 


Soil  -.. 


Soil 


Soil 


Soil 


Soil 


Soil 


Plant  (veg/root) 


Plant  (veg) 


Plant  (veg/root) 


Plant  (veg/root) 


Animal  (beef/mic) 


Animal  (beetlrnHk) 


Animal  (beef/milk) 


Animal  (bedf/milk) 


Groundwater 


Surface  water 


U.S.  Environmental  Protection  Agency, 
Office  of  Research  Development 
MINTEQA2/PRODEFA2,  A  Geochemical 
Assessment  Model  for  Environmental 
Systems:  Version  3.0  User's  Manual.  EPA/ 
600/3-91/021,  March  1991. 


U.S.  Environmental  Protection  Agency, 
Office  of  Research  Development.  . 
Environmental  Fate  Constants  for 
Chemicals  Under  Consideration  for  EPA's 
Hazardous  Waste  Identification  Projects, 
compiled  by  Heinz  Kollig,  1993. 


Appeadix  A 

TabiJ  A-1  .—Human  Exposure  Pathways 


Route  of  exposure 


Ingestion 


Inhalation 


Inhalation 


Ingestion 


Ingestion 


Ingestion 


Dermal 


DenfMl 


Dermal 


Ingestion 


Ingestion 


Ingestion  .... 


Ingestion 


Ingestion 


Ingestion 


Ingestion 


Ingestion 


Dermal  (bathing) 


Ingestion 


Type  of  fate  and 
transport 


Groundwater 


Direct  air „... 


Direct  air 


Direct  soil 


OvertaiKl 


Air  deposition 


Direct  soy 


Overland 


Air  deposition 


Air  deposition 


Air  drtfusion 


Direct  soil 


Oveitand 


Air  deposition 


Air  diffusion 


Direct  soil 


Overland 


Groundwater 


Air  diffusion 


Patfiway* 


WMU  —  groundwater  ^  humans 

Ingestion  of  corOammtOed  grounchmter  as  a  drinking  water  ^Mjrce. 

2a  (on  site  or  off  sto) 

WMU  ^  air  —  humans 

Inhalation  of  votames 

2b  (on  site  or  off  site) 

WMU  —  air  —  humans 

Inhalation  of  suspended  p^ticulates 

3  (on  site) 

WMU  — humans    - 

Ingestion  of  contaminated  soU 

3  (off  site) 

WMU  -"  overland  —  humans 

ktgestion  of  contaminated  soil 

4 

WMU  — '  air  -*  deposition  to  soH  —  humans 

Ingestion  of  corrtaminated  soil 

5(onsit^ 

WMU  — humans 

Dermal  corrta^  with  cqntvninaled  soU 

5(offslte) 

WMU  —  overland  —  humans 

Dermal  cortlact  ¥¥ith  contaminaled  soH 

• 

WMU  —  air  —  deposition  to  surface  soU  —  humans 

Denrtal  contact  with  contarrmated  soil 

8 

WMU  —  air  —  deposition  to  soU/gard  crops  —  garen  crops  —  humans 

Consixnp^on  of  contaminated  crops  grown  in  home  gardens 

WMU  —  air  —  garden  crops  —  humans 

Consumption  of  corttamirtated  crops  grown  in  home  gardens 

9  (on  site) 

WMU  —  garden  crops  —  humans 

Consurrption  of  corrtaminated  crops  grown  in  home  gardens 

9  (off  site) 

WMU  —  overland  —  garden  crops  —  humans 

Consumption  of  contaminated  crops  grown  in  home  gardens 

10 

WMU  —  air  — >  depoeition  to  soil/feed  crops  -*  catUe  —  humans 

Consumption  of  animal  products  wi»i  elevsAed  levels  of  toxicant  caused  l>y 

eating  contaminated  feed  crops  and  soil 
10a 

WMU  —  air  —  feed  crops  —  cattle  —  humans 
Consurrption  of  animal  products  with  elevated  levels  of  toxicant  caused  by 

eating  contaminated  feed  crops 
11  (on  sits) 

WMU  —  feed  crops  —  cattte  —  humans 
Consumption  of  animal  products  with  elevated  levels  of  toxicant  caused  by 

eating  contaminated  feed  crops  and  soil 
11  (offsHe) 

WMU  —  overland  —  teed  crops/soil  —  cattte  —  humans 
Consumption  of  animal  products  with  elevated  levels  of  toxicant  caused  by 

eating  corrtaminated  feed  crops  and  soil 
14 

WMU  —  groundwater  —  humans 

Ingestion  of  corrtaminated  surface  water  as  a  drinking  water  source 
17 

WMU  —  groundwater  —  humans 
Dermal  bathirrg  contact  with  corrtaminated  f^ourrdwater 
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Table  A-1  .—Human  Exposure  Pathways— Continued 


Exposure  medium 


Surface  water 
Surface  water 

Fish 

Fish 

Fish 


Animal  (beef/milk) 


Animal  (beef/milk) 


Animal  (beef/milk) 


Surface  water 
Siffface  water 
Surface  water 


Route  of  exposure 


Ingestion 
Ingestion 

Ingestion 
Ingestion 
Ingestion 

Ingestion 

Ingestion 

Ingestion 


Type  of  fate  and 
transport 


Dermal  (battling) 
Dermal  (bathing) 
Dennal  (t)athing) 


Overland 

Air  deposition 

Air  diffusion  ... 

Overland  '.. 

Air  deposition 


Air  diffusion 


Overland 


Air  deposition 


Air  diffusion  ... 
Air  deposition 
Overland  


Pattiway 


19 

WMU  —  overland  flow  —  surface  water  —  humans 
Ingestkm  of  contaminated  surface  water  as  a  drinking  water  source 
20 

WMU  —  air  —  deposition  to  soil  —  overland  flow  —  surface  water  —  hu- 
mans 
Ingestion  of  contaminated  surface  water  as  a  drinking  water  source 
21 

WMU  —  air  —  surface  water  —  fish  —  humans 
Consumption  f  fish  contaminated  by  toxicants  in  surface  water 
23 

WMU  —  overland  —  surface  water  —  fish  —  humans 
Consumption  f  fish  contaminated  by  toxicants  in  surface  water 
24 
WMU  —  air  —  depositKXi  to  surface  soil  —  overland  ftow  —  surface  water 

—  fish  —  humans 

Consumption  f  fisri  contaminated  by  toxicants  in  surface  water 

33 

WMU  —  air  —  suface  water  —  cattte  —  humans 

Consumptk>n  of  animal  products  with  elevated  levels  of  toxicant  caused  t>y 

drifting  contanvnated  surface  water 
35 

WMU  —  overland  flwo  —  surface  water  —  cattte  —  humans 
Consumption  of  animal  products  with  elevated  levels  of  toxKant  caused  by 

drinking  contaminaled  surface  water 
36 
WMU  —  air  —  deposition  to  soil  —  overland  ftow  —  surface  water  -~  cattte 

—  humans 

Consumption  of  animal  products  with  elevated  levels  of  toxcant  caused  by 

drifting  contaminated  surface  water 
37 

WMU  —  air  —  surface  water  —  humans 
Dermal  ttathirrg  contact  with  contaminated  surface  water 
38 

WMU  —  air  deposition  to  soil  —  overlarxj  flow  —  surface  water  —  humans 
Dermal  bathirrg  contact  with  contaminated  surface  water 
42 

WMU  —  overland  flow  —  surface  water  —  luimans 
Dermal  trathing  contact  with  contaminated  surface  water 


Overland  »  Soil  erosion;  Overland  flow  »  Both  mnoff  and  soW  erosion;  or,  for  surface  impoundments,  a  spill  directty  to  surface  water.  Veg 
Aboveground  fruits  and  vegetables.  Root  >  Belowground  (or  root)  vegetat>tes. 

^Some  pathway  numt)ers  are  missing,  reflecting  pattiways  ttiat  have  been  eliminated  from  the  analysis  or  combined  with  ott>er  pattiways. 

Table  A-2.— Ecological  Exposure  Pathways 


Terr  I 


Terr  II 


Exposure  niedium 


Soil 
Soil 


Plant 


Soil  fauna . 


Animals 


Soil 


Route  of  exposure 


Ingestion 


Direct  contact 


Ingestion 


Ingestion 


Ingestion 


Ingestion 


Type  of  fate  and 
ti-ansport 


Direct  soil 


Direct  soil 


Direct  soil 


Direct  soil 


Direct  soil 


Pathways' 


Overland 


3  (on  site) 

WMU  —  mammals,  tjirds,  soil  fauna 

lrtgestk)n  of  contaminated  soil 

5  (on  site) 

WMU  —  plants,  soil  fauna 

Direct  corrtact  with  contanmrrated  soU 

9  (on  site) 

WMU  —  vegetation  —  mammals,  birds 

Consumption    of    corrtaminated    vegetatkxr    (e.g.,    forage 

grasses) 
11  a  (on  site) 

WMU  —  soil  fauna  —  mammals,  birds 
Consi^nptkyr  of  soil  fauna  (e.g.,  earthworms,  insects)  with 

elevated  levels  of  toxKant 
11b  (on  site) 
WMU  -*  soil  fauna/vegetation  —  aninttls  —  predatory  manv 

mals,  t>irds 
Consumption  of  animals  with  elevated  levels  of  toxicant 
3  (off  site) 

WMU  — '  overland  —  mammals,  birds,  soil  fauna 
Ingestkm  of  contaminated  soil 
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Table  A-2.— Ecological  Exposure  Pathways— Continued 

Expc 

Kure  medium 

Route  of  exposure 

Type  of  fate  and 
transport 

Patfiways' 

Soil .. 

Direct  contact 

Ingestion 

Ingestion 

Ingestion 

Ingestion 

Direct  contact 

Ingestion  

Ingestion 

Ingestion 

Ingestion 

Direct  contact 

Ingestion 

Inoestion 

Overland 

Overland  ... 

Overland 

Overland „ 

Air  deposition 

Air  deposition 

Air  deposition 

Air  diffusion 

Air  diffusion 

5  (off  site) 

WMU  —  overland  —  plants,  soil  fauna                           /  . 

Direct  contact  with  contaminated  soil 

9  (off  site) 

WMU  -^  overland  -^  vegetation  —  mammals,  birds 

Consumption  of  contaminated  vegetation  (e.g.,  for^e 
grasses) 

11c  (off  site) 

WMU  —  overland  —  soil  fauna  -*  mammals,  birds 

Consumption  of  soil  fauna  (e.g.,  earthworms,  insects)  with 
elevated  levels  of  toxicant 

lid  (off  site) 

WMU  —  soil  fauna/vegetation  -"  animals  —  predatory  mam- 
mals, birds 

Consumption  of  animals  with  elevated  levels  of  toxicant 

4 

Ten'  III  

Plant 
Soilfe 
AninrK 
Soil  .. 

una 

Is 

Sou.. 
Plant 

Plant 

Suna< 

Fnh 

Sute 
Surtax 

Rsh 

Surfa 
SuHa 
Rsh 

Surfa 

WMU  -^  air  -»  deposition  to  soil  -^  mammals,  birds,  soil 

fauna 
Ingestion  of  contanmated  soil 
6 

Ten'  IV  

WMU  —  air  —  deposition  to  surface  soil  — '  plants,  soil  fauna 

Direct  contact  with  contaminated  soil 

8 

Terr  V 

WMU  —  air  —  deposition  to  soil  -*  vegetation  -—  mammals, 

birds 
Consumption    of    contaminated    vegetation    (e.g..    forage 

grasses) 
8 

Aq  1 

e  water  

WMU  —  air  —  vegetation  -^  mammals,  tjirds 

Consumption    of   contaminated    vegetation    (e.g..    forage 

grasses) 
17 

Air  diffusion 

Air  diffusion 

Air  deposition 

Air  deposition 

Air  deposition 

Overland 

Overland  „ 

Overland 

WMU  — >  air  —  surface  water  —  mammals,  birds 

Ingestion  of  contaminated  surface  water  as  a  drinking  water 

source 
21 

Aq  II _..„. 

e  water  

,e  water  ........ 

WMU  -^  air  —  surface  water  ^  fish  —  mammals,  birds,  fish 
ConsumfOon  of  fish  contarnnated  by  toxicants  in  surface 

water 
37 

WMU  -•  air  -►  surface  water  —  fish,  daphnids,  benthos 
Direct  contact  with  corrtaminated  surface  water,  sedimerrts 
37 
WMU  -^  air  —  deposition  to  soil  -~  overland  flow  -^  surface 

water  — >  mammals,  birds 
Ingestion  of  contaminated  surface  water  as  a  drinking  water 

source 
24 

Aq  III 

e  water  

ie  water  

»  water  

Direct  contact 

Ingestion 

Inoestion 

WMU  —  air  —  deposition  to  surface  soil  —  overland  flow  — 
surface  water  —  fish  —  mammals,  tJirds,  fish 

Consumption  of  fish  contaminated  by  toxcants  in  st^face 
water 

38 

WMU  -»  air  —  deposition  to  soil  —  overland  flow  ->  surface 
water  ->  fish,  daphnids,  benthos 

Direcf  corjtacf  with  contaminated  surface  water,  sediments 

19 

WMU      overland  flow  —  surface  water  —  mammals,  birds 
Ingestion  of  corrtaminated  surface  water  as  a  drinking  water 

source 
23 

. 

Direct  contact 

WMU  -^  overlarx)  flow  —  surface  water  — '  fish  —  mammats, 

birds,  fish 
Consumption  of  fish  contaminated  by  tox^ants  in  surface 

water 
42 
WMU  —  overland  flow  —  surface  water  -^  fish,  daphnids. 

benthos 
Direct  contact  with  contaminated  surface  water,  sediments 

Overland-So 

ilerosii 

tn.  Overland  fio 

w>Bo(h  mnoff  and  soil 

erosion;  or,  for  surfao 

9  impoundments,  a  spiH  directly  to  surface  water. 
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■Some  pathway  numbers  are  missing,  reflecting  pathways  that  have  been  eliminated  from  the  analysis. 

Table  A-<3.— Summary  of  Human  Receptors  for  Exposures  Pathways 


Pathway 


1:  Groundwater-ingestion  

2a:  Direct  air-inhalation  of  violates  (on  site)  

2a:  Direct  air-inhalation  of  volatiles  (off  site) 

2b:  Direct  air-inhalation  of  partides  (on  site)  .... 
2b:  Direct  air-inhalation  of  particles  (off  site)  .... 

3:  Direct  soil-soil  ingestion  (on  site) 

3:  Overland-sou  ingestion  (off  site)  

4:  Air  depositiorvsoil  ingestion  

5:  Direct  soil-dermal  (soil)  (on  site) 

5:  Direct  Soil-dermal  (off  site)  

6:  Air  depositiorHJermal  (soil)  

8:  Air  deposition-veg/root  ingestion 

8a:  Air  diffusion-veg/root  ingestion 

9:  Direct  soil-veg/root  ingestion  (on  site)  

9:  Overland-veg/root  ingestion  (on  site) 

10:  Air  deposition-beef/milk  ingestion  

10a:  Air  diffusion-beef/milk  ingestksn  

1 1 :  t)irect  soil-bee/milk  ingestion  (on  site) 

1 1 :  Overiand-beef/milk  ingestion  (off  site)  

14:  Grourxlwater-dermal  (bathing)  

17:  Air  diffuskxvdhnking  water  Ingestion  

19:  Overland-drinking  water  ingestion 

20:  Air  deposrtkxKlrinking  water  ingestkMi 

21:  Air  diffusiorvfish  ingestion  - 

23:  Overland-fish  ingestion 

24:  Air  deposition-fish  ingestion  

33:  Air  diffusion  (SW)-beef/milK  ingestion 

35:  Overland  (SW)-t)eef/milk  ingestion  

36:  Air  deposition  (OF/SW)-bee(/milk  ingestion 

37:  Air  diffusion  (SW)-dermal  (bathing) 

38:  Air  deposition  (OF/SW)-dermal  (bathing 

42:  Overland  (SW)-demTal  (bathing) 


Receptor 


Adult 


V« 
V 

v« 

V 

v« 

V 
V 

V 
V 


V 
V 
V 

i 

V 


V 
V 

V 


Child 


V 
V 
V- 
V 
V 


Subs, 
farmer 


V 

V 
V 
V 

v« 

V 


V 
V 


Home 
gaitlener 


V 


Subs, 
fisher 


V 
V 


Fish 
consumer 


Worker 


V 


'Orvsite  patfiways  for  receptors  other  than  workers  are  modeled  only  for  the  land  applcation  unit  after  closure. 

Table  A-4.— Summary  of  Ecological  Receptors  by  Exposure  Pathways 


Pathway 


3:  Direct  soil-soil  ingestion  (on  site)  

3:  Direct  soil-soil  ingestion  (off  site) 

4:  Air  deposition-soil  ingestion  

5:  Direct  soil-derrnal  soil  (on  site)  

5:  Direct  soil-dermal  soil  (off  site)  ..... 

6:  Air  deposition-dermal  soH 

8:  Air  deposition-veg/root  ingestion 

8a:  Air  diffusion-veg  ingestion  

9:  Direct  soil-veg/root  ingestion  (on  site)  

9:  Overland-veg/root  ingestion  (off  site) 

11a:  Direct  soil-soil  fauna  Ingestion  (on  site)  .... 

1  lb:  Direct  soil-animals  ingestion  (on  site) 

1 1c:  Overland-soil  fauna  ingestion  (off  site)  

lid:  Overland-animals  ingestion  (off  site)  

17:  Air  diffusiorxlrinking  water  ingestion  

18:  Groundwater  (SW)-drinking  water  ingestion 

19:  Overland-drinking  water  ingestion 

20:  Air  deposition-drinking  water  ingestion  

21:  Air  diffijskxvfish  ingestkm 

22:  Groundwater  (SW)-fish  ingestion 

23:  Overland-fish  ingestion 

24:  Air  deposition-fish  ingestion  

37:  Air  diffusion  (SW)-direct  contact  

38:  Air  deposition  (OF/SW)-direct  contact  

40:  Grouridwater  (SW)-direct  contact 


Receptor 


Mammals 


V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 


Birds 


V 


y/ 

V 
V 

( 
V 

V 
V 
V 
V 
V 
V 

^l 
^l 

V 
V 
V 


Plants 


Soil 
fauna 


V 
V 

V 


Fish 


V 
V 
V 
V 

V 
V 


Daphmds 


BentfX)S 


V 
V 


UMI 
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Table  A-4.— Summary  of  Ecx)logical  Receptors  by  Exposure  Pathways— Continued 

Pathway 

Receptor 

Mammals 

Birds 

Plants 

Soil 
fauna 

Fish 

Daphnids 

Benthos 

4?-  Overland  fSWV-dif<»^  mntnrt                           

V 

V 

V 

•On-site  pathways 


ire  modeled  only  for  ttie  land  application  unit  after  closure. 

Table  A-5.— Pathways  Modeled  for  Each  Waste  Management  Unit 


Pathway 


1:  GrourvJwater-ingeslion 

2a:  Direct  air-inhalation  voiatiles 

2b:  Direct  air-inhalation  particles 

3:  Direct  soil-soil  ingestion 

4:  Air  depositiorvsoii  digestion  

5:  Direct  soil-dermal  (soil)  ...~ 

6:  Air  deposition-dermal  (soil)  

8:  Air  depositiorvveg/root  ingestion 

8a:  Air  dHfusiorvve^root  ingestion 

9:  Direct  soil  or  overi«nd-veg/root  ingestion  

10:  Air  depo6itiorvbe#(/milk  Ingestion  _ 

10e:  Air  dWusion-beef/milk  ingestion  

1 1 :  Direct  soil  or  overiand-beet/milk  ingestion  .. 

14:  Grcurx^water-dermal  (tiathing)  

17:  Air  diffusion-drinking  water  ingestion  

1 9:  Overland-drinking  water  ingestion  

20:  Air  deposition-drirtking  water  ingestion 

21 :  Air  dWfuskxvfish  ingestion 

23:  Overland-fish  Ingestion 

24:  Air  deposition-fish  ingestion „ 

33:  Air  dHfuskKi  (SWH)eef/milk  ingestion 

35:  Overland  (SW)-bief/milk  Ingestion  

36:  Air  deposition  (OF/SW)-beef/mllk  ingestion 

37:  Air  diffuswn  (SWKIermal  (bathing)  

38:  Air  deposition  (Of /SW)-dermal  (bathing)  ... 
42:  Overland  (SW)-d#rmal  (bathing) t 


Waste  martagement  unit 


Ash 
monofiH 


V 
V 


V 

..... 


Land 
appi.  unit 


V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 

..„.. 

V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 


Wastepiie 


V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 


4 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 


Surface 
impound. 


0F=Overland  ftow.       SW^Surface  water. 


Appendix  B 


V 


V 

..„.. 
"J 

V 

■J 
■J 

V 

..„.. 
..„., 


Tank 


V 
..„.. 

■J 

..„.. 

..„.. 
•J 


Water 
use 
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Appendix  C 


Table  C-1.— Summary  of  CONSTlTUE^f^-SPEClFlc  Exit  Level  Development  Using  Toxicity  Benchmarks 


CAS  No. 


83-32-9  

208-9&-8  .... 

67-64-1  

75-05-8  

98-86-2  

75-36-5  

591-08-2  .... 

53-96-3  

107-02-8  .... 

79-06-1  

107-13-1  .... 
1402-66-2  .. 
116-06-3  .... 
30&-00-2  .... 
107-18-6  .... 
107-05-1  .... 

92-67-1  

2763-96-4  .. 
504-24-5  .... 

61-82-5  

62-53-3  

120-12-7  .... 
7440-36-0  .. 
140-57-8  .... 
7440-38-2  .. 
2465-27-2  .. 
115-02-6  .... 
7440-39-3  .. 

71-43-2  

92-67-5  

106-51-4  .... 

96-07-7 

50-32-6 

205-99-2  .... 
205-82-3  .... 
207-08-9  .... 
191-24-2  .... 
100-51-6  .... 
100-44-7  .... 

56-55-3  

225-51-4  .... 
7440-41-7  .. 
39638-32-9 
111-44-4  .... 
117-81-7  .... 
542-88-1  .... 
598-31-2  .... 

75-27-4  

75-25-2  


101-56-3 
357-57-3 
71-36-3  .. 
86-85-7  .. 


86-66-7  .... 
744(M3-9 
86-74-8  .... 

75-16-0  

353-50-4  .. 

56-23-5  

75-87-6  

305-03-3  .. 

57-74-9  

494-03-1  .., 
126-99-8  ... 


107-20-0 
106-47-8 
108-90-7 
510-15-6 
124-46-1 
75-00-3  .. 
1 10-75-8 
67-66-3  .. 


Name 


Acenaphthene 

Acenaphthytene  ..~ 

Acetone . .„ 

Acetonitrile  _ 

Acetophenone 

Acetyl  cNohde , 

Acety»-2-thiourea,1- 

Acetylannnofluorene,  2- 

Acrolein  

Acrylamide  

Acrykxiitrile 

Anatoxins 

AWicait) 

Alexin „ 

AHyl  alcohol 

Allyl  chloride 

Aminobiphenyl.  4- 

AmifX)aiethy1-3-isoxazolo(,  5- 

Aminopyridine,  4- 

Amitrole  

Aniline  

Anthracene 

Antimony 

Aramite , 

Arsenic  

Auramine 

Azasehne  

Barium 

Benzene  

Benzidine  

Benzoquinone,  p- 

Benzotnchlonde  

Benzo(a)pyrene „ 

Benzo(b)fluoranfhene 

Benzo(j)fluoranthene 

Benzo(k)fluoranthene 

Benzo(g.h,i,]perylene  

Benzyl  alcohol 

Benzyl  chloride 

Benz(a)anthracene 

Benz(c]acri(Sne 

Beryllium  

Bis  (2-chloroisopropyl)  ether . 

Bis(2-chlorethyl)ether 

Bis(2-ethylhexyl)pmhalate 

Bis(ch)oromethyl)either  

Bromoacatone 

Bromodichloromethane 

BromolonD 
(Tribromomethane) . 

Bromophenyl  phenyl  ether,  4- 

Brudne „.. 

Butand 

BotyM.e-dlnitrophenol,  2- 
sec-  (Dinoseb). 

Butylbenzylphthalate 

Cadmium 

Caft>azole 

Caibon  disulfide „ 

Cartxxi  oxyfltjoride * 

Cartxxi  tetrachlohde  

Chloral ..„ 

Chlorambucil ...... 

Chlordane 

Chtomapha* 

Chloro-1 . 3-butadlene,  2- 
(Chloroprene). 

Chloroacetaldehyde 

Chkxoaniline,  p- 

Chlorobenzene 

ChlorobenzHate 

Chlorodibromomethane 

Chloroethane  (ethyl  chloride) 

Chtoroeihyl  vinyl  ether,  2- 

Chicroform „ 


WW  totals  (mg/l) 


Multlpath 
modeled 
exit  level 


49.5 

232666 
6.58 
5960 


0.00248 

3.67 

0.00428 


Ground- 
water 
modeled 
exit  level 


31.2 

15.6 
0.78 
16.8 


Extrapo- 
lated exit 
level 


0.00285 


0.00026 
0.0011 


5.640E-07 
a6742 


0.444 
8210 
46.5 


0.0209 
0.00015 


0.00231 
0.000805 


0.00469 


0.053 

6.136 

6.666384 


0.023 
0.11775 
0.02762 


WWEQC 


0.0018 

0.02 

0.2 

0.015 

000158 


14.7 
0.0069415 


39 


0.02762 

0.156 

0.02762 

0.0069415 


33.2 

0.0177 

2.240E-06 


0.00364 
0.0164 


22500 

1.13 

0.0138 


10.1 

0.569 

0.00141 

0.00044 


33.3 
0.178 


38600 
15.4 

235 
■^    1600 

6!738 

6.6115 


39 

3.9 

0.000717 


0.000827 

0.007 

0.000648 

12.4 


0.00854 
0.064 


0.000014 
6;515 


517 

1.5 

0.0731 

16.3 


15.6 
0.192 

437 
0.24 

0.014 


0.0998 


0.42 

4.76 

0.054 

0.0066 


0.007691         0.057 


0.00285 
14.7 


0.159 
0.159 


14.7 
0.081 


1 
0.02 

0.013 
0.01 

0.008 


0.05 
0.000034 


NWW  totals  (mo/kg) 


Multipath 

modeled 

leach  level 


9480 

17466 

923 

1210 


2.63 

0.00436 

0.961 


0.002 
0.02 


0.00023 

0.007 

0.0008 

0.02 

0.0005 


0.001 

0.00004 

0.0025 

0.01 


0.00285 
0.00286 
0.00285 


0.00285 


0.023 
0.023 


0.023 
0.159 


0.159 
6.623 


0.081 
0.081 


0.081 
0.023 


0.023 
0.061 


0.000023 

0.000018 

0.0002 

0.0002 

0.0008 

000074 

5.000E-06 

0.000013 

0.0005 

0.00003 

0.00145 

0.0003 

0.00027 

6.005 

000008 

0.0002 

0.01 

20 

0.014 

0.00029 

0000042 

o.qpoo5 

6.66121 
0.66621 


0.000444 
258 


Extrapo- 
lated leach 
level 


4.21 
8!72 
6!l7 


2080 

109 

0.0000298 


0.00004 
6.662 


0.00066 
0.00004 
0.00504 
0.00007 
0.005 


0.00003 


0227 
3.7 


2740 

37.5 

0.1 


0.0591 

0.944 

0.115 

225 


19 
173 


18200 
772 

87 

14.1 

336 
8.54 


0.00976 
288 


142 
2470 
6.82 
27.5 


6.74 


3.9 


30.85 
1.66 
3.28 


6900 
0.194 


36700 


328 

19.956 

3.28 

0.194 

3^9 

6960 


19.955 
19.955 


NWW 

Ecx; 


6900 

142 


3.9 
39 
3.9 


3.9 


30.85 
30.85 


30.85 
19.955 


19.956 
36^86 


142 
142 


142 


30.85 


30.85 
142 


0.0742 

0.7 

0.027 

0.014 

C03 


70 

1 

0.075 

0.1 

0.7 


1 
0.0006 


0.002 
1 


0.0132 

0.5 

2 

1 

0.3031 


NWW  ieach  imgn) 


Ground- 
water 
modeled 
each  level 


Extrapo- 
lated eac^ 
Mvei 


4.9 

6 
0.3 
64 


0.000038 
0.00034 


3.670E-06 


0.017 

6.053 

0.000148 


0.2 

0.0001 

0.042 

0.7 

0.004 

0.0621 

0.0699 

0.01 

0.7 

0.7 

0.034 

0.00276 

0.0826 

0.03 

0.1 

0.0586 

0.0651 

0.143 


15.5 

0.0054 
6.800E-07 


0.0000661 


WW  ecx: 


0.01s 

64 
0.00884 


10.5 
0.46 


15 


0.00884 

0.105 

0.00884 

0.48 

6.066666I 

10.5 


0.105 
0.105 


7.040E-06 
0.0000661 


15 

15 

4.300E-06 


000032 

0.0019 
0.00036 
0.00112 


10.5 
0.0317 


0.0000661 
0.0000661 
00000661 


0.0018 

0.02 

0.2 

0.015 

0.00168 


1 
0.02 

0013 
0.01 

0.008 


0.05 
0000034 


0.002 
0.02 


0.0000661 


0.03 

00012 

002 

0.7 


0.23 
0.042 

0.049 
0.2 

a6662 
6.62 


0.00252 
0.018 


0.0015 

6!66699 


0.0692 
0.0002 
0.069 
0.00086 
0.005 
0.005 
O.OO2I 


6 
0.064 

64 
0.11 

6.4 

6.6616I 


0.015 
0.015 


0.015 
0.105 


0.105 
6615 


3.000163 


0.16 

1.33 

0.0057 

0.0018 


0.017 


0.0317 
0.0317 


0.0317 
0.015 


0.016 
0.0317 


0.00023 

0.007 

0.0008 

0.02 

0.0005 


0.001 

0.00004 

0.0025 

0.01 


0000023 

0.000018 

0.0002 

0.0002 

0.0008 

0.00074 

5.000E-06 

0.000013 

0.OOO5 

0.0003 

0  00145 

0.0003 

0.00027 


0.005 

0.00008 

0.0002 

001 

20 

0.014 

0.00029 

0.000042 
0.00005 

6.06121 

0°o6621 

6.06664 

6'662 


0.00066 
0.00004 
0.00504 
0.00007 
0.005 


0.00003 
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CAS  No. 


59-60-7  

107-aO-2  ... 

91-68-7  

95-67-8  

7006-72-3  . 
S344-«2-1  . 
542-76-7  _. 
7440-47-3  . 
218-01-9  ... 
6368-63-8  . 
7440-48-4  .. 
7440-50-8  . 
108-39-*  .... 

95-48-7  

106-44-5  ... 
4170-30-3  . 

57-12-5  

14901-08-7 
108-94-1  ... 
131-89-6  ... 

50-18-0  

20630-81-3 

72-64-8 

5»-19-0  

72-55-9  

3424-82-6  . 

50-29-3  

789-02-6  . . 
2303-1fr-4  . 
132-64-9  .... 
192-65-4  ... 
189-64-0  ... 
189-66-9  ... 
194-59-2  ... 
226-36-8  ... 

53-70-3  

224-42-0  ... 
96-12-8  

784-41-0  ... 
110-67-6  ... 

96-23-1  

95-60-1  

541-73-1  ... 
106-4ft-7  ... 

91-94-1  

75-71-8  

75-34-3  

107-06-2  ... 

75-35-4  

156-59-2  ... 
156-60-6  ... 
111-91-1  ... 
98-87-3  

120-83-2  ... 

87-85-0 

94-75-7  

78-87-5  

542-75-6  ... 
10061-01-6 
10061-02-6 

6ft-67-1  

1464-63-5  . 

84-66-2  

311-45-6  ... 

56-63-1  ..... 

W^^OCTt)    

80-61-5  

131-11-3  ... 
77-78-1  


Name 


CMor^-nvcresd.  p-  

CNorQmethyl  methyl  ether 

Chlor^naphthaiene.  2 

" 2 

phenyl  ether,  4- 
rl  thiouree.  l-o- 
iie,a; 


0<bento(a,^pyrene 

Oibento(a,h)pyrene 

Dit)e(UO{aJlpyrene 

Oibento(c,g]cart)azoie,  7H- . 

Oiben|(a.h)acri(tne 

Oiben|(a.h)anlhracene 


Oibeni{a,i]acri(Sne 

Oibrotiw-3-ctitoropropane, 

1,2-i 

Oichk|o-2-txitera,  1,4- 

Dichlaro-2-txjtene,  trans-1,4- 

DichlQro-2-propano(.  1,3-  

DichkiotMnzene,  1 2- 

Dichtafobenzene,  1 ,3- 

DichlGroteruene.  1,4- 

Dichkiobenzidine.  3,3 '- 

Oichiarodifluoroniethane 

DicWoroethane,  1,1- 

DtcMoroethane,  1,2- 

Dichloroethytene,  1,1- 

Dichloroethylene,  cis-1 2-  

Oichloroethyiene.  trans-1,2- .. 

Dichtoromettwxy  ethane 

DichtoroTiethylbenzene 

(benzai  chtonde). 

Dichlorophenoi.  2,4- 

Oichkarophenol.  2,6- 

Dichtoraphenoxyacetic  acid, 

2,4-  (2,4-D). 

Dichlaropropane,  1,2-  ..» 

•opropene.  1,3-  

ropropene,  as-1,3- 

DfcNc^opropene,  trans-1,3-  .. 

Oiepoxytxjtarfe,  1 2,3,4- 

(2.2'-bK5xirane). 

Oiethyl  phthalate  

Diethi|-p-nitropheny1  ph<»- 

phaja 

Dieth>fst4)es«rol 

Dihydtos^role 

Oimeltwate 

Oniettiyl  phthalate  ..„ 

Dimelt>yl  siMate  


WWtoi^(miyo 


MuMpaih 
modeled 
exit  level 


&440E-06 
6.0723 


15.4 


3.01 

0.0037 

14.7 

37.4 

0.00698 

0.00345 

30000 

44200 


6.94 


58.5 

0.303 

0.00476 

0.00485 

0.0O49 

0.000059 


3660 


7.720e-07 


38.1 
200000 


Ground- 
water 


exit  level 


0.00176 
0.00066 


29.5 


0.056 

0.0042 

35.7 

0.00016 

0.00016 

0.00059 

1.68 

2.94 


0.62 

1.56 

0.023 
0.0028 
90000 
90000 

682 


186 


4.290E-07 


29.4 
78 


Extrapo- 
lated exit 


0.081 

Qsaa 

0.061 


0.023 
0.023 
0.081 


14.7 
1.24 


7.8 

0.150 

14.7 

73 

0.02S2 

0.159 
14.7 


0.0069415 
aob69415 


0.0069415 

8.4 

0.00285 
0.00285 
0.00285 
0.00285 
0.00286 


0.00285 


0.023 
0.023 
0.081 


0.023 


0.023 
0.023 


0.023 


14.7 


0.159 


14.7 


0.11775 


WWEOC 


0.02 


0.01 

0.00058 

0.01 

oTi 

0.002 
0.00015 


0.5 

0.0007 

0.00046 

0.00056 

0.00046 

0.06 

0.2 


10 
0.1 


0.00005 

b!dbbb58 


0.000081 


0.00063 

0.01 

0.0002 

0.0002 

0.0002 

0.01 

0.0002 

0.00003 

0.001 

0.00026 

0.005 

0.005 

0.01 

0.00003 

0.005 

0.00004 

0.0024 

0.0001 

0.00004 

0.00006 

0.00012 

0.00012 

0.00006 

0.01 

0.005 

0.00O41 

0.01 

0.00029 

O.000O4 

0.0009 

0.00069 

0.00094 

0.000044 

0.006 

0.00025 


0.0078 

0.05 

0.00029 

0.00064 


NWW  totals  (mg/kg) 


Multipalh 

modeled 

leach  level 


104 


9.76 
34.6 


5.91 

21500 

27400 

2560 


0.00648 

abbb936 


0.00315 


0.000155 
a663 


50000 


63.9 

0.0524 

8070 

24.2 

6.1 

2.55 

5400 

13800 


769 


3140 

16.9 
32.4 
2.64 
2.67 
0.00176 


4490 
2.470E-11 


1.6 
3 


Extrapo- 
lated leach 
level 


142 

30.85 

142 


30.85 

30.85 

142 


8900 
8.72 


1210 
19.966 
6900 
1210 
2.991 

19.955 
6900 


0.194 
0.194 


0.194 


27400 
3.9 
3.9 
3.9 
3.9 
3.9 


3.9 


30.85 

30.85 

142 


30.85 


30  J5 
30.85 


30.85 


6900 


19.955 


6900 


NWW 

Ecx: 


1 

0.005 

0.7 

0.0758 

0.7 


0.5 
0.003 
0.084 


5 

0.5 

0.035 

0.027 

0.035 

4 

0.2 


10 

7 


0.0012 


0.0006 


0.0006 


0.023 

0.7 

0.01 

0.01 

0.01 

0.7 

0.01 

0.084 

0.7 

0.0003 

0.005 

0.005 

0.05 

0.0002 

0.7 

0.0001 

0.116 

0.0052 

0.0002 

0.0001 

0.0014 

0.02 

0.0006 

0.7 

0.3 

0.0788 

0.7 

0.00011 

0.0001 
0.0003 
0.0003 
0.0003 
0.0006 
0.005 

0.022 


NWW  leach  (mg/l) 


Ground- 
water 
modeled 
each  level 


0.32 


0.476 
0.00119 


1080 
3.2 
32 

0.32 


2800 


0.0000623 


0.0054 


0.48 


6.340E-07 


0.000114 


6.1 


0.0108 

0.00072 

11.9 

0.00006 

0.00006 

0.00018 

0.64 

1.12 


0.18 


0.6 

0.0023 

0.00085 

1150 

1150 

0.54 


54 


0.0691 
0.013 


1  6.500E-08 
3 

0.77 
30 


Extrapo- 
lated each 
level 


0.0317 

0.015 

0.0317 


0.015 

0.015 

0.0317 


10.5 
0.4165 


62 

0.105 

10.5 

62 

0.P083 

0.105 
10.5 


0.48 


0.48 


0.48 


32 
0.0000661 
0.0000661 
0.0000661 
0.00006^1 
0.0000661 


0.0000661 


0.015 

0.015 

0.0317 


0.015 


0.015 
0.015 


0.015 


10.5 


0.105 


10.5 


6.4 


WWEQC 


0.02 


0.01 

0.00058 

0.01 


0.1 

0.002 

0.00015 


0.5 

0.0007 

0.00046 

0.00055 

0.00046 

0.06 

02 


10 
0.1 


0.00005 


0.000058 


0.000081 


0.00063 

0.01 

0.001 

0.0002 

0.0002 

0.01 

0.0002 

0.00003 

0.001 

0.00026 

0.005 

0.005 

0.01 

0.00003 

0.005 

0.00004 

0.0024 

0.0001 

0.00004 

0.00006 

0.00012 

0.00012 

0.00006 

0.01 

0.005 

0.00041 

0.01 

0.00029 

0.00004 

0.0009 

0.00069 

0.00094 

0.000044 

0.005 

0.00025 


0.0078 

0.05 

0.00029 

0.00064 


Federal  Register  /  Vol.  60,  No.  245  /  Thursday.  December  21,  1995  /  Proposed  Rules         66429 


Table  C-1.— Summary  of  CoNSTrruENT-SPEaFic  Exit  Level  Development  Using  Toxicity  Benchmarks— 

Continued 


CAS  No. 


Name 


60-11-7  — 

119-03-7  .... 
57-97-€  

79-44-7 

122-09-8  .... 

105-67-9  .... 
119-90-4  .... 

84-74-2  

99-6&-0 

100-25-4  .... 
534-52-1  .... 

51-28-5  

121-14-2  .... 
606-20-2  .... 
117-84-0  .... 
123-91-1  .... 
122-39-4  .... 
122-66-7  .... 
298-04-4  .... 
541-53-7  .... 
115-29-7  .... 

9 eft    rtft    o 
^Rr  U0"0   .... 

332-1 3-6&- 

9. 
1031-O7-8  .. 
145-73-3  .... 

72-20-8 

7421-93-4  .. 
53494-70-5 
106-89-8  .... 

51-43-4  

110-80-6  .... 
141-78-6  .... 

51-7»-« 

107-12-0  .... 

60-29-7  

97-63-2  

62-50-0  

100-41-4  .... 
108-93-4  .... 

75-21-e  

96-45-7  

151-56-4  .... 

52-66-4  

640-19-7  .... 

62-74-8  

206-44-0  .... 

86-73-7  

16984-48-8 

50-00-0  

64-18-6 

765-34-4  .... 
319-86-8  .... 

76-44-8 

1024-57-3  .. 

87-68-3  

118-74-1  .... 
319-84-6  .... 

319-85-7  .... 

58-89-9  

77-47-4  

67-72-1  

70-30-4  

1888-71-7  . 
757-58-4  ... 
591-78-6  ... 
302-01-2  ... 
193-30-6  ... 


Dimelhyleminoazobenzene, 

P-- 

Oimethytoenzidwie,  3,3^- 

0«methylbenz(a)anihracene, 

7.12-. 
Dimethylcarbamoyi  chloride . 
Dimettiylphenethylamine, 

alpha,  alpha-. 

Otmethylphenol,  2,4- „.. 

Dimethyoxyt)enzidine,  3,3'-  . 

Di-rvtxjtyl  phlhalate 

Dinitrobenzene,  1,3- 

Dinilrobenzene,  1.4- 

CMnitro-o-cresol.  4,6- 

Dinitrophenol,  2,4- 

Dtnitrotoluene,  2,4- 

Oinitrololuene,  2,6- 

Di-n-octyl  phttialate 

Oioxane,  1,4- „ 

Diphenytamine  

Diphenylhydrazine,  12-  — •' 

Disulfoton 

DithiobiurBt 

EndosuHan  

Endosuilan  I 

EndosuHan  il 


WW  totals  (mg/l) 


MuMpath 
modeled 
extt  level 


0.000625 
3.820E-06 


151 
1.78 
883 
128 


502 
10.7 
12.9 
0.002 
558 
29 


Endosulfan  sulfate 

Endothall  

Endrin 

Endnn  aldehyde 

Endrin  Ketone 

EpJchkxDhydrin 

Epinephrine : 

Ethoxyettianol.  2-  .. 

Ettiyl  acetate .-.. 

Ethyl  carbamate 

Ethyl  cyanide  (propionltiile)  .. 

Ethyl  ether 

Ethyl  methaciylate  

Ethyl  methanesulfonate  

Ethylbenzene  _ 

Ethylene  DHyomide 

Ethylene  oxide  

Ethylene  thiourea 

Ethyleneimine  (aziridine) 

Famphur 

Fluoracetamide,  2-  

Fkxjracetic  acid,  sodium  salt 

Ruoranthene 

Ruorene 

Ruoride 

ForniaWehyde 

Formic  Acid 

GlycidylakJehyde  .„ 

HCH,  delta- 

Heptachky » 

Heptachkx  epoxide 

Hexachloro-1 .3-butad»ne  .... 

Hexachlorobenzene 

Hexachlorocyclohexane, 

alpha-(alpha-BHC). 
Hexachlorocyclohexane, 

beta-(bela-BHC). 
Hexachlorocyclohexane, 

gamma-(Undane). 
Hexachlorocyclopentadiene  . 

Hexachloroethane 

Hexachlorophene 

Hexachioropropene 

Hexaethyl  tetraphosphate  .... 

Hexanone,  2-  

Hydrazine — 

lndeno(l23-cd)pyrene 


a0131 


6.62 


0.0729 


0.335 


Ground- 
water 
modeled 
exit  level 


0.0000702 
0.00464 


3.78 

0.0336 

227 

0.0168 


0273 
0294 
0.168 
1260 
0.0424 
14.7 


458 
6 


Extrapo- 
lated exit 


0.02762 


0.081 
0.150 


0.0252 
0.0252 


0.159 


WWEQC 


0.01 

0.0033 
0.00037 


0.05 

0.00047 

0.0077 

0.00033 

0.00011 

0.04 

0.05 

0.00042 

0.00002 

0.00031 

0.000042 

0.012 

0.00151 

0.01 

0.00007 


NWW  totals  (mg/kg) 


Mu»pa<h 

modeled 

leach  level 


0.11775 


6560 


14.7 


25500 

0.0055 

74.5 

0.000928 


17.7 


1580 
1310 


0.0158 


0.0000237 

0.000528 

0.00788 

0.000424 

0.000142 

0.000445 

0.000783 

0.00521 

0.049 

5.150E-06 


414000 


39 
390 


27.3 
24 

930000 
39 

0.00036 


0.00053 


27.5 
22.4 


27.3 
273 
7.8 


783 

0.0806 

0.0226 

21 

0.0013 

119 


0212 
0.0521 


0.0069415 
0.0069415 

0.0069415 
0.0069415 


0.0069415 
0.0069415 


0.159 


14.7 
0.159 


14.7 


0.159 
0.0069415 

0.023 
0.0069415 


0.0069415 


0.00285        0.0165 


0.081 

14.7 

7.8 

0.159 


0.00004 
0.0003 
0.0004 

0.0004 
0.1 

0.00039 
0.0005 
0.0005 

0.06519 


1.16 

0.009 

0.05 

0.1 

0.00153 

0.00345 

0.00106 

0.00006 

0.00006 

0.001 


0.02 


0.00021 

0.00021 

0.05 

0.0232 

02 


0.0002 

0.00004 

0.000032 

0.0001 

0.00161 

0.000035 

0.000023 

0.000025 

0.00018 
1.600E-06 

0.207 
0.01 


0.005 

6!obo643 


0.00062 
0.00263 


11300 
0236 
90000 

5.54 


Extrapo- 
laMd  leach 


56.1 
213 
86.3 
4480 
132 
11800 


42.6 


73.1 


026 


44 


6900 
272000 


41200 
3420 

00133 
550000 
0.00745 


0.51 


5970 
89800 


48. 
301000 
1210 


7.79 
0.0264 

36.4 
0.0116 
00333 

0.12 

0.102 

1450 

80.6 

0.0000241 


3.9 


328 


142 
19.955 


2.991 
2.991 


19.955 


1.66 


NWW 
EQC 


0.194 
0.194 

0.194 
0.194 


0.194 
0.194 


19.955 


6900 
19.955 


6900 


19.955 
0.194 
30.85 
0.194 


0.194 


142 

6900 

1210 

19.955 


0.7 

0.7 
0.030 


0.052 

7 

0249 

025 

3 

3 

0.03 

026 

025 

0.130 

0.0005 

0.041 

0.7 

0.0036 


NWW  leach  (mg/1) 


Ground- 
water 
modeled 
each  level 


0.000018 
2.780E-06 


1.19 
0.0102 

252 
0.0064 


Extrapo- 
lated each 


0.00884 


0.0317 
0.106 


0.0083 
0.0083 


0.106 
0.112 
0.064 

0.1 
0.0136 

2.6 

~     13 


0.0005 
0.009 
0.003 

0.04 


0.0036 
0.02 
0.03 

0.0714 


2.03 

0.18 

3 

0.1 

0.00319 

0.0011 

0.018 

0.0002 

0.0001 

0.07 


0.084 

0.08 


4 
10 


0.0006 
0.0008 
0.0006 
0.046 
0.0723 
0.0008 

0.0006 

0.002 

0.092 

0.0206 

1.87 

0.7 


0.94 


32 


5400 


15 
114 


10.5 

6.6 

11700 

8.1 

0.000015 


0.00017 


1.74 
3.4 


10.5 
105 
62 


0.45 
0.006)1 
0.00011? 
0.1 

0.00021 

0.693 


0.033 

0.00136 


0.005 

0.3 

0.07481  0.0000241 


WWEQC 


0.01 

0.0033 
0.00037 


0.105 


6.4 


0.48 
0.48 

0.48 
0.48 


0.48 
0.48 


0.105 


10.5 
0.105 


10.5 


0.105 
0.48 

0.015 
0.48 


0.48 


0.0317 

10.5 

62 

0.105 


0.05 

0.00047 
0.0077 

0.00033 

0.00011 
0.04 
0.05 

0.00042 

o.ooog^ 

0.00031 

0iX)0042 

0.012 

0.00151 

0.01 

0.00007 

0.00004 
0.0003 
0.00O4 

0.0004 
0.1 

0.00039 
0.0005 
0.0006 

0.06519 


1.16 

0.0009 

0.05 

0.1 

0.00153 

0.00345 

0.00106 

0.00006 

0.00006 

0.001 


0.02 


0.00021 

0.00021 

0.05 

0.0232 

02 

0.0002 

0.00004 

0.000032 

0.0001 

0.00161 

0.000035 

0.000023 

0.000025 

0.00018 

1.600E-06 

0207 

0.01 


0.005 
0.000043 
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Table  C-i  .-[Summary  of  Constituent-Specific  Exit  Level  Development  using  Toxicity  Benchmarks— 

Continued 


CAS  No. 


78-«3-1  

465-73-6  ... 

7»-6fr-l  

120-68-1  ... 
143-fi(M)  ... 
303-43-4  ... 
7439-92-1  . 
106-31-6  ... 
123-33-1  ... 
109-77-3  ... 
148-82-3  ... 
7439-97-6  . 
126-98-7  ... 

74-93-1  

67-66-1  

»t-8&^ 

16752-77-6 

72-43-5  

74-83-9  

74-«7-3  

78-93-3  

1338-23-4  .. 

60-34-4  

108-10-1  .... 

80-62-6  

66-27-3  

91-57-6  

298-00-0  .... 

75-65-8  

56-40-6 

74-96-3  

75-09-2  ...._ 
101-14-4  _„ 

70-28-7  ..__ 

56-04-2 

50-07-7  

7439-96-7  .. 
91-20-3  

130-15-4  .... 

ivt   nn    ft 

134-32-7  .... 

91-69-8 

7440-02-0  .. 

54-11-6  

88-74-4  

99-00-2  

100-01-6  _„ 

99-95-3  

55-86-7  

51-75-2  .._.. 

126-86-2  .... 
302-70-5  .... 

55-63-0  

9v  OO"^  

88-75-6  

100-02-7   ... 

7»-46-9 

5&^7-6 

55-18-5  ...._ 

62-76-9  

924-16-3  .... 
10S05-95-6 
1116-64-7  .. 
621-64-7  .... 

86-30-6  

4549-40-0  .. 

50-86-2  

759-73-9  .... 
684-93-6  _ 


Name 


kxlonwihins  ... 
laobuiyl  a^xhot 


MaMc  anHyikida , 

Maleic  hydrazide  . 

ti— I {^ji  II 

MaHnOfWpM  ....... 

MtHphaltw „. 

Mercury 


WW  totals  (mg^ 


MuKpam 
modated 
axil  leva! 


Malhapyrt^ 

Mathofnyl , «.«««««««...,„, 

MettUAyUtui  _..._..„.„.... 

Malfiyt  t)ia|i'iiJa 

(Bronxxltatiane). 
Methyl  chloride 

(CNorodwthana). 

Methyl  alhMe  kalona 

Mehtyi  et^fl  ketone  peraxida 

MeNy  hydfazine 

Methyl  isofeutyl  ketone 

Methyl  metwictylale 

Methyl  meftaneauionflia ._... 

Methyl  na»thalune.  2- 

Methyl  par^tyhion 

Methylazirittna,  2- 

MettiytoholMhrene.  3- 

MethyhMw  bromida  - 

Methylene  chtoride 

Mothytanotfe.  4.4--(2- 

chioroantine). 
Methyl  I  iiu«HMroeoguanidne 

(MNNG). 


180000 

„_.„.„ 

0.0000264 
"'067666 


125 

oxnw 


6.73 
037 

0.0950 

141 


Gnxjnd- 

water 

modeiad 

ext  level 


Extrapo- 
laimtexft 

IgunJ 


10.3 
69900 


0682 


39 

6!mi 

6.66622 
30 


0.296 
0.0156 


3.12 


78 


Naphthoquirione,  1,4-  

Naphmy(-2^hiouraa,  1- 

NaphthylaHMne,  1- 

Naphthyiar<«ne.  2- L 

Nk:fcel  4 

Nicotine  anfa  sate 

NitroanHina^  3- 

NItioetfiilinel  4- «_ 

NrtrobenzeJe  ....!!Z. _..!.~Z 

Nitrogen  m««taid  ....„ 

Nttrogen  nHHtard  hycto- 

chlohde  9alt. 
Nitrogen  mustard  N-Oxide  ... 
Nitrogen  mustand  N-Oxida, 

HO  salt 

Nitroglycenoe  

Nitro-o^oti4*ne.  5- 

Nttrophenol  2- .'. 

NitropnerH)l(  4-  

Nilropfopar)B,  2- _ 

NitroqunoNn-1 -oxide.  4- 

Nitrosodiettlylamine 

Nitroaodimtfhylamine 

NitroeodHvfcutylamine 

Nitroaometliylethylainina 

M-Nitrosodlkthanolainina 

N-NitroeotWvpropylamine  ... 

N-Nitroeod^>henylamine 

N-Nitro60in#thyl  vmyl  amme 

N-Niirosofn^rpholine  _ 

N-Nitroao  Hethylurea 

N-Nilroao4*metnylurea 


9.880E-O6 

11700 
0.376 


121000 
386 


5040 


7.8 
28.2 


78 


0.0117 

2.32 

0039 


0023 

a66e»4i5 

U.7 

6!i5© 
iij 

O.1S0 

0.150 

14.7 

6.11775 

"67159 
0.0066416 


WWEQC 


0006 

0011 

0.02 

0.01 

0.01 

0016 


0.01 


0.05] 
.  01 


NWW  totals  (mg/kg) 


Mullipalh 
rrodeted 


Extrapo- 
lated leach 


56200 

0666277 
568 


7.8 
0.156 


0.11775 
0.00286 


1.83 


14 


0.345 


0.00019 


00000406 

0000268 

0000279 

0129 


0.0644 
7.54 


10.5 


0.084 


0.159 

6.(S782 

0156 

0.11775 
14.7 


aooooo 

0.006 

OKI 

01 

0.05 

0000086 

0.00011 

aoooi3 

ODI 


14.7 

0.11775 

0.156 

0156 


0159 
0.02762 
0.02762 
0.02762 


0L00083 

O005 
0.01 

osn 
0.01 

6!6i 

000024 
0.00026 


0.586 
8.91 

I38666 


30.85 

ai94 

6966 

19!9S6 


6900 
19.956 
19.956 

6900 


NWW 
EQC 


0.005 

O0035 

1 

00719 

07 

0.097 

2 

0J07 

3 

06 


1.66 


19.4 
504 

90J 

112000 


17000 
39S00 


0.001 

0.0018 

0.01 


3180E-06 

0.0000106 

0.000122 

0.0000212 


0.000063 
0.2 


0.1S6 
0.159 

0156 
0.156 

0159 

0.02762 

O0252 

0.0252 

6"l5e 


00000371 


0.0000371 
0159 
0.156 
0.156 


0.01 
0.01 
0.005 
0.02 
0.05 
0.05 
0.02 
0.0064 


1.43 


19.955 
0194 


1210 
19.966 


1.66 
3.9 


0.000128 

8400 

306 


19.966 


114 
120000 


106 


44.8 


0.01 

0.01 

0.05 
000577 

0.04 

0002 

0.0006 

0.06 
0.028 

0J)1 
OQ26 

O05 


0.05 

a6i 


01 

0.0005 


NWW  leach  (mg/l) 


Ground- 
inter 

modeled 
each  level 


15 

0162 

6!666632 

""  Tiie 


Extrapo- 
lated each 

IauoI 


0i)15 

"6.48 

106 

"6.165 


wwEcx: 


0.46 

7 

3 

a0067 

0.02 

0.02 

0.00834 


3.28 

19.956 

1.66 
6900 


6000 

1. 

19.956 
19.955 


19.956 
3.28 
3.28 
3.28 


0.00315 

0.0027 

0.7 

a7 

00891 

""ojvie 
aoooi 

0.02 


0138 
0006 


30 


0.92 


30 


106 
01 05 
O105 

106 


6.4 
0.48 


3 

8.1 


23.4 

iViToMB 

0.19 
0015 


0.3 

O0666 

0.7 


07 
0.7 
1 
1 
3 
3 
1 
O0644 


0128 


0.00064 

0.00245 

O094 

0.00244 


00233 
1270 


19.955 
19.955 

19.955 
19.955 

19.955 

3.28 

2.991 

2.991 


1.83 
2.7 


6.2 
0.106 


6.4 
0.0000661 

^6!l65 


000884 


4.89 


O032 


19.966 


0.012875 


0012875 
19.956 
19.966 
19.966 


0.7 

07 

3 

00022 

3 

1 

0.074) 

003 

0.016 

0.7 

O0144 

O0646 


0.106 

6.4 
10.5 


106 

6.4 

0.105 

01 06 


O105 
0.00884 
0.00884 
000884 


1.Q20E-06 

3.400E-06 

0000036 

6.a00E-06 

6.666617 
0.046 


o.tI 


0.105 
010s 

O106 
O105 

O106 

0.00884 

00063 

'  O0083 

ai65 


0i)000119 


00000119 
01 05 
01 05 
01051 


O006 

0.011 

0.02 

001 

0.01 

0i>1fr 

6!6i 
'"065 

01 


0.00006 
0.009 

67621 

0.1 

0.06 

0.000086 

aooon 

0.00013 
0J01 


000083 

000s 

0.01 
0.01 
0.01 

6!6i 

O00Q24 
0.00026 


0J»1 
0.0018 

001 


0.01 
0.01 
0.006 
0.02 
005 
005 
0.02 
0.0064 


0.01 

0.01 

0.06 
000577 

0.04 

0.002 

O0006 

O06 
0.028 

O.Ot 
0.026 

0.05 


0.06 

aoi 


i*^ 
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Table  C-l.— Summary  of  Constituent-Specific  Exit  Level  Development  Using  Toxicity  Benchmarks— 

Continued 


CAS  No. 


Name 


615-63-2  .... 
16543-55-8 
100-75-4  .... 
930-66-2  .... 
l326ft-22-9 
103-65-6  .... 
1615-80-1  .. 
152-16-9  .... 

20816-12-0 
297-97-2  .... 

126-6&-1  .... 

123-63-7  .... 

56-»-2  

606-93-6  .... 

76-01-7  

82-68-8  

87-86-6  

62-44-2  

86-01-8  

108-95-2  .... 

62-38-4 

26265-76-3 
108-46-2  .... 
IOfr-60-^  .... 
298-02-2  .... 
298-06-6  .... 

3288-58-2  .. 

2953-29-9  .. 

85-44-9  

106-06-8  .... 
1336-36-3  .. 
23950-58-5 
1120-71-4  .. 
107-10-8  .... 

51-62-6  

107-19-7  .... 
129-00-0  .... 
110-86-1  .... 

50-65-6 

108-46-3  .... 
81-07-2  .... . 

94-69-7  

7782-49-2  .. 
7440-22-4  ., 
18883-66-4 

57-24-9  

100-42-6  ... 
18496-25-6 
1746-01-6  . 

95-94-3  

630-20-6  ... 

79-34-6  

127-18-4  ... 

58-90-2  

107-49-3  ... 
3689-24-6  . 

7440-28-0  . 

62-55-6  

39196-18-4 
108-98-6  ... 

79-19-6  

62-66-6 

137-26-6  ... 
7440-31-6  . 
108-88-3  ... 
564-64-9  „. 

95-80-7  

823-40-6  ... 


N-Nitroso-N-methylurethane  . 

N-Nitrosonofnicotine 

N-Nitrosopiperidine  

N-Nitrosopyrrokdir)e  

N-Nitrososarcosine  ..~ 

N-PhenyWiiourea  .._ 

N,N-Dtethylihydra2lne  

Octamettiyl- pyro- 

phosphoranMe. 

Osmium  tetroxide 

O.O-Diethyl  0-pyraziny< 

phosphorothioate. 
0,0,0-Triethyl 

phosptKKothioale. 

ParaMetiyde 

Parathion 

Pernachtorotjenzene ~ 

Pentachkxoethane 

Pentachtoronitrotienzene 

(PCNB). 

Pentachkjrophenol 

PherMcetin  „ 

Phenanthrene 

Phenol 

Phenyl  mercuric  acetate 

Phenylened»mines  (N.O.S.) 

Ptienylenediamine,  m-  „... 

Ptienylenediamine,  p- 

PtKxate 

Phosphorodithioic  acid,  0-0- 

diethyl  ester. 
Phosphorodithioic  acid,  CHh 

dwthyl-s-methyl. 
PhosplKirodittvoK  acid, 

trimettiyl  ester. 

Phthaiic  anhydride  

Pkxjiine,  2- 

PolychkKinated  biphenyls 

Pronamide 

Propane  sultone,  1,3-  

Propylamine,  n- 

Propylthiouracil 

Propyn-1-ol,  2- 

Pyrone — 

Pyridine 

Reserpine 

Resbrcinol  

Saccharin  and  salts „.... 

Safrole 

Selenium _. 

Silver — 

Streptozotocin 

Strychnine 

Styrene 

Sulfide 

TCOD,  2,3.73- 

Tetrachk>robenzene,  1,2,4,6- 
Tetrachkxoethane,  1,1,1,2- .. 
Tetrachloroethane.  1.1 ,2,2- ... 

Tetrachtoroethylene 

Tetrachiorophenol,  2.3,4,6-  •.. 
Tetraethyl  pyrophosphate  .... 
Tetraethyktthlopyrophosphat- 

e. 

Thallium  (I) 

Thkiacetamide — 

Thioiamx 

Thiophenol  

Thiosemicarbazkle 

Thiourea ™ 

Thiram 

Tin „.~ 

Toluene 

lolMne  diisocyanaie 

Toluenediamine,  2,4- 

Tduenediamine,  2,6- 


WW  totals  (mgA) 


MuRipath 
modeled 
exit  level 


0.0106 
0101 


7310 


2.63 
7.86 


13.9 
0.301 


Ground- 
water 
modeled 
exit  level 


0.0000106 
0.000212 


0.273 


440000 

6.15 


O081 
000204 


Extrapo- 
lated exit 
level 


0159 
0159 


0159 

011775 

0156 


1.24 
0.11775 

01 1775 

7.8 

0623 


19300 
0.506 


5440 
6!i66 


0.000286 
80.3 


3040 
0.522 


0.0829 
822 
199 


3.34 
75.7 


1.050E-09 

14.8 

0.0241 

0.0037 

15600 

2720 


0.23 


646 


84 
0.0117 


0.78 


0.00614 
21.3 


54.1 
0156 


0.0035 
0.927 


0.045 
63.7 


1.880E-07 

0.234 

0.075 

O024 

2.04 

1.89 


0.05 


29.8 

oiii 


41.3 
0666159 


14.7 
0.00285 


WWEOC 


000135 
0.0047 


0.0053 

3 
0.02 

0.05 

1 

0.0005 

0.000038 

0.006 

0.02 

0.00008 

0.02 

0.006 

0.00028 


NWW  totals  (mgA(g) 


Multipath 

modeled 

leach  level 


0.00247 
0.0634 


31 


0.128 
205 


11.4 
2.92 


01 56 

oise 

6!l1775 

0.11776 

01 1775 

132 
0150 


01 1775 

0159 

0.11775 

39 


01 59 

0.0069415 

0159 


14.7 


14.7 


0156 
01 1775 
01 1775 
011775 
0.11775 
0.0069415 
1.24 


0159 
"ai59 


0.01 

0.0174 

0.01 

000004 


0.001 

0.0005 

000145 


0.005 

01 

0.01 

0.00027 

0.011 

0.05 

01 


0.0021 
0.0006 
0.0005 


0.0084 

0.000O4 

2 

l.OOOE-08 

0.00141 

0.00005 

0.0002 

0.00014 

0.00062 


0.000058 

0.0007 

1 

0.05 

0.02 


0.06 

8 

0.00011 

""6!6l34 
0.02 


163000 
0.00932 


Extrapo- 
lated leach 


784 
157 


0.00566 
438 


15800 
814 


106 

1.94 

0134 


0.0041 
629000 


7.980E-06 

168 

133 

29.3 

13300 

6150 


2.81 


5.12 


178000 
06161 


19.965 
19.955 


19.955 

1.66 

19.956 


8.72 
1.66 

1.66 

1210 

36.86 


6900 
3.9 


NWW 
EOC 


0.033 
0.042 


19.955 

IJ 

1.66 

1.66 

23526 
19.955 


1.66 
19.955 

1.66 
36700 


19.955 

0194 

19.955 


6900 


6900 


19.965 
1.66 
1.66 
1.66 
1.66 
0194 
8.72 


19,955 
19!965 


0146 

200 
1 


70 

0.025 

0.02 

0.01 

0.052 

01222 

1 

0.7 

0.2186 


NWW 


(mgrt) 


Ground- 

vrater 

modeled 

each  level 


3.40OE-O6 
0.000068 


0.105 


11600 
0.0543 


07 

0.7 

07 

0.002 


7 

0.07 

0.04 

0.097 


0.005 

7 

0.05 

0.0726 

02 

3 

7 


0.015 

5 

0.3 


3 

0.004 

2 

1.000E-06 

0.034 

00001 

00002 

0.0007 

0.04 

3 

0.0039 


3 

500 
00002 

7 
1 
1 


0.0054 
0.00041 


32 

0.0045 


0.3 


4.810E-06 
5.7 


Extrapo- 
lated each 
level 


O105 
0.105 


O105 

6.4 

0.106 


0.4165 
6.4 

6.4 

6.2 


0.015 


106 
0.0000661 


O105 


0.105 


6.4 

6.4 

6.4 

27.6 
O105 


WWEOC 


000135 
0.0047 


0.0053 

3 
0.02 

0.05 


0.0005 

0.000038 

0.005 

0.02 

0.00008 

0.02 

0.006 

0.00028 


0.01 

0.0174 

001 

000004 


1.( 
0.06 


000095 
0.357 


0.016 
15.4 


1.780E-10 

0.0317 

0.0078 

0.0077 

0.68 

068 


0.0192 


126 

6!66665i 


6.4 

0.105 
6.4 
15 


O105 

0.48 

O105 


106 


106 


0.105 
6.4 
6.4 
6.4 
6.4 
0.48 
04165 


0.105 
6ri65 


0.001 

0.0005 

0.00145 


0.005 

01 

0.01 

0.00027 

0.011 

0.05 

01 


0.0021 
0.0006 
0.0005 


0.0084 

000004 

2 

1.000E-08 

0.00141 

000005 

0.0002 

0.00014 

0.00062 


0.000058 

0.0007 

1 

0.06 

0.02 


0.05 

8 

0.00011 

""6!6i34 

0.02 
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Table  C-l  .^Summary  of  CoNSTrruENT-SPEaFic  Exit  Level  Development  Using  Toxicity  Benchmarks- 

Continued 


CASNa 


496-72-0  .. 
636-21-6  .. 
96-6»-4  .... 
106-49-0  .. 
8001-35-2 
78-13-1  _„ 

120-e2-1  .. 
71-6S-6  .... 

79-00-5  

79-01-6  .... 

'5  '0&'4  

75-70-7  

95-96-4  

88-06-2  

93-76-6 

93-72-1  

96-18-4  

99-36-4  

126-72-7  ... 

S2-«4-4  

72-67-1  

66-75-1  

7440-62-2  . 
106-06-4  ... 

75-01-4  

81-«1-2  _.... 
1330-20-7  .. 
744^-66-6  .. 


Toiueneclamine,  3,4- 

ToMclne  hyctocMoride,  o-  . 

TotukinB,  o- 

Toluidne^p- 

Toxapha>|B . 

TricNoro-f  i^- 

tnlluoraMhane.  1.1>. 

TricJUoroOBnane.  12>- 

Trichloro*«ane,  1.1.1- 

TricNoro«»hane.  1,1.2- 

TricNoroethylene ™.._. 

TricMofollioroinelhane 

ncnoroiwinaneinGi 

TricWorodwnol.  2.4,5- 

TricWoroptwrm.  2.4,6- 

TricWorop^enoxyacetic  ackl, 

2.4>  «4S-T). 
Trichtoro(4)enoxypn)pionic 

acid,  2,4.5-  (S8V0X). 

TricNorop^Qpane,  1,23- 

Trinirabailzane,  sytiv „ 

Tris  (2><|bromoprepyO 


(nVO 


ext  level 


Tris  (l-azi|(Sny<)  phosphine 
sulfide. 

Trypan  I 
UracKi 

VanadRjm{.„.. 
Vinyl  acal«8  . 
Vinyl  chloiite. 

Warfarin  .4. 

Xytenas  (ibtaO 
anc  .1..... 


Ground- 


exit  level 


0.441 

0.703 

0.000364 

2210 

0.685 
73.9 
0.0117 
138 
51.4 
™.„ 

0.1 
16.6 

9.72 

707 

3 

0.000237 


a00224 

0.00224 

21.5 

11000 


-    15800 

0X0199 

22.4 
23200 


9.31 

120 

a007 

0.0384 

48 

„....„„. 

0.0536 
1.68 

1.26 

1.1 

0.0078 

0.00252 


Extrapo- 
lated exit 


WWEQC 


0.156 
0.150 


0.11775 


9.58 

"adbbise 

850 
99 


0.11775 
14.7 

ai5e 

14^7 
6.0069415 


0.02 

0.01 

0.0121 

0.0168 

0.00127 

0.00108 

0.0002 
0.00008 

0.0001 
0.00019 
0.00008 

o!odo48 

0.0004 
0.00008 

0.00008 

0.000d2 

0X0028 

0.0246 


NWW 


(mjj/ko) 


MuMpalh 

modelad 

leach  level 


Exirapo- 
laled  leach 


NWW 
EQC 


0.003 
a006 
0.00017 
0.05 
0.002 
0X02 


2.35 

ai28 

0X001 7§ 


3450 
48200 

10 

567 

2S800 

11500 
124 
83.2 

6.38 


19.955 
19.955 


1X6 


NWW  leach  (mgA) 


Ground- 
water 
modeled 
each  level 


872 
0.442 
0JS7 


250 


1.23 


172000 


1.68 

6800 
19.955 


6900 
0.194 


1 

0.7 

0.029 

0.043 

a0295 

0.00114 

0.574 
0.0002 

0.004 
0.0001 

0.001 

"ad672 

0.0785 
0X063 

0.00028 

0.0009 

0.25 

0X61 


Extrapo- 
lated each 


WWEQC 


1000 

316J....... 


1 

0.005 

0.0017 

3 

0.0002 

0.3 


0.00068 

0.00068 

0.11 

2400 

1.3 
0.0539 
0.0018 
0X128 

16 

42 

0.0152 

0.64 

0.48 

OM 
0.003 

aooooso 


0.105 
0.105 


6.4 


3.71 


0.00006 

147 
38.4 


6.4 

10.5 
0.105 


10.5 
0.48 


■ ! 1 1 1 J — ,  -I ,  v.>.|  ,^.,|... I 

Table  C-2.4summary  of  Constituent-Specific  Exit  Level  Development  Using  MCL-Based  Numbers 


0.02 

0x1 

0x121 

0X168 
a00127 
0.00108 

0.0002 

0.00008 

0.0001 

aoooi9 

0X0008 

6.00048 

0.0004 

0.db008 

aoooos 

0.00032 

0.00026 

0.0246 


0X03 
0.006 
0.00017 
0.05 
0.002 
0.002 


CAS  No. 


83-32-9  .. 
208-96-8 
67-64-1  ... 
75-05-8  ... 
98-86-2  ... 
75-36-6  ... 
501-08-2  . 
53-98-3  ... 
107-02-8  . 
79-06-1  ... 
107-13-1  . 
1402-6^2 
116-06-3  . 
30&-O0-2  . 
107-18-6  . 
107-05-1  . 
92-67-1  ... 
2763-96-4 

504-24-6  . 
61-«2-5  ... 
62-63-3  ... 
120-12-7  .. 
7440-36-0 
140-67-8  . 
7440-38-2 
2465-27-2 
115-02-8  .. 
7440-39-3 
71-43-2  .... 
92-87-5 


0.00023 

0.007 

0.0008 

0X2 

0.0005 


0.001 

0.00004 

0.0025 
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Table  C-2.— Summary  of  Constituent-Specific  Exit  Level  Development  Using  MCL-Based  Numbers— 

Continued 


CAS  No. 


N«na 


(mo/l) 


MuWpalh 
exit  level 


Qround- 
nter  itkx^ 
etodexR 


Extrapo- 
Medexit 

luva 


wwECx: 


NWW 


(m0«g) 


MuHipath 

■  ■III  iImIii  iI 

fnooeieo 
exK  level 


Exlnpc^ 
latedeodl 


NWW 
EOC 


NWW 


(mg/l) 


Ground- 
Leach 


Exirapo- 

latod 
Leach 


WWEQC 


108-61-4  ... 

98-07-7  

50-32-8 

206-89-2  ... 
206-82-3  ... 
207-08-8  ... 
191-24-2  ... 
100-51-6  ... 
100-44-7  ... 

58-«5-3 

225-61-4  ... 
7440-41-7  . 
39638-32-8 
111-44-4  ... 
117-81-7  ... 
542-88-1  ... 
588-31-2  ... 

75-27-4  

75-2S-2  -... 

101-66-3  ... 


367-57-3 
71-36-3  .. 
88-85-7.. 


85-68-7  .... 
7440-43-6 
88-74-8  .... 
75-15-0  .... 
353-60-4  .. 
56-23-6  .... 
75-87-6  .... 
305-03-3  .. 
57-74-9  „.. 
494-03-1  .. 

107-20-0  .. 
106-47-8  .. 
108-90-7  .. 
510-15-6  .. 
124-48-1  .. 
75-00-3  .... 


110-75-8  .. 
67-66-3  .... 
59-60-7  .... 
107-30-2  .. 
91-58-7  .... 
95-67-8  .... 
7005-72-3 


5344-82-1  . 
642-76-7  ... 
7440-47-3  . 
218-01-9  ... 
6358-53-8  . 
7440-48-4  . 
744O-60-8  . 
108-39-4  ... 

95-48-7  

108-44-5  ... 
4170-30-3  . 

57-12-5  

14901-08-7 
108-64-1  ... 
131-89-6  ... 

50-18-0  

20830-81-3 

72-64-8  

53-19-0  

72-66-9  

3424-82-6  . 


Benzoquinone,  p- 

Benzotrichkxide  ..~ _. 

Benzo<a)pyrene  

Benzo(b)fluoranthene  

Benzo(j)fiuoranthene 

Benzo(l()fluoranthene 

Benzo{g,h,i]perylene  ._ 

Benzyl  atoctwl 

Benzyl  chloride .- 

Benz(a)anthracene  _ 

Banz(c)acridine 

Beryllium  _ 

Bis  (2-chloroisopropty)  ether 

Bis(2-chlaralhyl)elher 

Bia(2-«lhylhexyQphthalate ... 

Bis(chk)romethyl)  ether 

Bromoaoetone - 

Bromodtotiioromeltiane 

Bromoform 

(Tritiromomettiane). 
Bromopheynl  phenyl  ether, 

4-. 

Brucine '. 

Butanol 

ButyM,6-dinitrophenol,  2- 

sac-  (Dinoseb). 

Butyl}enzylphthalale 

Cadmium 

Cartiazoie -..«. 

CaitMn  dteulfide 

Caitxvi  oxyfluoride 

i^ii  ^ I  III I.lii  .Ilia 

Ljanxxi  letracraonoe 

Chloral .. 

Chioramlxjcil  .„_....,__ 

Chlordane  _...._ 

Chiomaptiazin 

Chioro-1.34)utadiene,  2- 
(Chkxoprene). 

Chloroacstaidehyde 

Ctiloroaniline,  p- 

Chiorot)enzer)e 

Chlorobenziiate 

Chlorodibromomelt«ane  

Chloroethane  (ethyl  chlo- 
ride). 

Chloroelhyl  vinyl  elher,  2- ... 

Chloroform  _ — 

Ctikxo-nvcresol.  p- 

Chloromethyt  mettiyl  ether .. 

Chlorortaphthaiene,  2-  

Chlorophenol.  2-  

Chlorophenyt  phenyl  ether, 
4-. 

Chlorophenyl  thiourea.  I-0- 

Chloropropionitrile,  3-  

Cttromium  

Chryserw » 

Citrus  red  No.  2 

Cobalt 

Coooer  ._............»...»..»_... 

Cresol,  m- 

Cresol,  o-  

Cresol,  p-  

Crotornldehyde ~ 

Cyanide ~ 

Cycasin  _ 

Cydohexanone 

CyclohexyM,6- 
dinitrophenol,  2-. 

Cyciophospttamide  

Daunomydn 

ODD  

ODD  (o,pO  ■■■■. 

DDE  

DOE  {o^ 


.  0.00231 
0.000805 


1-88 
0.0164 


22500 

1.13 

0.0138 

0.569 
0.00141 
0.000441 


39 

3.9 

0.000717 

"a666827 

0.007 

0.000648 

1280 


14.7 
0.27 


0.00286 
0.00286 
0.00286 


0.00285 


33.3 
0178 


38600 
15.4 

235 
1600 

6!738 

6"6l15 

'6!6666i4 

0515 


0.00854 
O084 


15.6 
0.0336 


437 
0.038 


18.4 

01 

....„_ 


517 
1.5 
0.0731 
16.31 


0.42 

0.68 

0.054 

0.0066 


0X0^9 


0.057 


134 


0.9 


1300 

1J2 


674 
615 
656 
63.5 


0X18 
01 


2790 
8.4 
8.4 

0X4 


0.000126 

oiioE^ 


913000 
6!228 


0.01 

6!666q23 

0.000018 

0.0002 

0.0002 

0.0008 

0.00074 

5.000E-O6 

0.000013 

0.0005 

0.0003 

0.00145 

0.0003 

0.00027 


0X241 
0.0241 


O0241 
01 56 


0156 
00241 


027 
0.27 


0.27 


0.0241 


0.024t 
0.27 


027 

O0241 

0.27 


O0241 

0.0241 
0.27 


14.7 
0X18 


7.8 

01 56 

14.7 

7X 

O0252 

01 56 
14.7 

6.0069415 


O005 
0X0008 

0.0002 

0X1 

20 

O014 

0.00029 

0.000042 
0.00005 

6"66i21 

066621 


0.00004 


0.002 


0.00066 
0.00004 
0.00504 
0.00007 
0.005 


0.00003 
0.02 

6.61 

000058 

0X1 


01 

0.002 

0.00015 

05 

0.0007 

0.00046 

0.00055 

000046 

0.06 

0.2 

16 
01 


0.00005 

o!666658 


0227 
3.7 


2740 

375 

01 

6!(»ei 

0.944 

0115 

225 


8900 

142 


3.9 
3X 
3X 


3.9 


30X6 
»X6 


19 
173 


.30X6 
19.955 


18200 
772 

87 
14.1 

m6 
""'bm 


19.956 
"36X6 


142 
142 


0.00976 


288 


142 
2470 
6.82 
27.5 


142 
30X5 


30X5 
142 


6.74 


142 

30X6 

142 


104 


30X5 

30X6 
142 


9.76 
34X 


5.91 
21500 
27400 

2550 


6600 

8.72 


0.00648 

o!666636 


1210 
19.955 
6600 
1210 
2.991 

19.956 
6600 

6!l94 


07 

0X04 

O0621 

0.0666 

0X1 

07 

0.7 

0.034 

0X0276 

00826 

0.03 

01 

O0686 

O0651 

0143 


0X036 
0.0000881 


15 

15 

4300E-06 

0.00032 

0.0016 

0.00036 

O108 


0X3 

0.0012 

0.02 

07 


0.23 
0.042 

0.046 
0.2 

0.0002 


O002S2 
0X18 


6 
0X112 

64 
0X15 

04 


10X 
0.033 


0X0118 
0.00116 
0.00118 


000116 


0.0115 
0.0115 


0.0115 
O105 


0X1 

0.000023 

0X00018 

0.0002 

0.0002 

0.0008 

0.00074 

5.000E-06 

0.000013 

0.0005 

0.0003 

0.00145 

0.0003 

0.00027 


O106 
6X115 


0.02 


0.0015 


0X115 
~OXM 


0X06 

0.00008 

0.0002 

0X1 

20 

0X14 

000026 

0.000042 
000005 

6.66121 

"066621 


0.033 
0.033 


0.00066 


0.033 
0.0115 


0.0562 

0.0002 

0.086 

0.00085 

0.005 

0.005 

0X02 

1 

0.005 

0.7 

0.0758 

0.7 


0.5 
0.003 
0.084 

5 

05 

0.035 

0.027 

0.035 

4 

0.2 

16 

7 


0.0012 
"06666 


01 6 

019 

0.0057 

0.0018 


0.0115 
0.033 


001 7 


0.033 

0.0115 

0.033 


0X2 


0.0115 

0.0115 
0.033 


0.238 
000119 


1080 
3J2 
3.2 

0X2 


10X 
0194 


2800 
6.0066623 


&2 

O105 

10.5 

6.2 

0.0083 

O105 
10.5 

054 


0.00004 
6.662 


0.00066 
0.00004 
000504 
000007 
O005 


0.00003 
0.02 


0X1 

0.00068 

0.01 


01 

O0Q2 

0.00015 


0.00694151 


0194 


0.541.. 


OX 

0.0007 

0.00046 

0.00055 

0.00046 

0.06 

0.2 

01 


0.00006 
0666656 
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Table  C-2.— guMMARv  of  Constituent-Specific  Exit  Level  Development  Using  MCL-Based  Number^- 

ContirHjed 


CAS  No. 


SO-29-0  .... 
7»-<e-6  .. 
23l»-16-4 
132-44-0  .. 
190-46-4  „ 
18»-«4-0  - 
18»-«6-«  „ 
194-60-2  .. 
226-36-6  .. 
53-70-3  .... 
224-42-0  ... 
96-12-6  


864-il-O  .„. 
110-67-6  .... 

96-23-1  

96-60-1  ...„. 
541-73-1  .... 
106-46-7  .... 
91-04-1  ...... 

75-71-6  

75-34-3 

107-06-2  .„. 
75-36-4  ..._. 
156-60-2  .„ 
156-60-6  _.. 
111-01-1  .... 
96-87-3  ...._ 

120-63-2  .™ 

87-66-0  

94-75-7  

78-67-6  

542-75-6  .... 

10061-91-6 

10061-02-6 

80-67-1  

1464-63-6  .. 

84-«-2  .._. 
311-46^  .„. 

56-63-1  

94-66-6  

80-61-6  

131-11-3  ._. 
77-78-1  ...„. 
80-11-7  

119-93-7  .... 
57-97-6  


79-44-7  .. 
122-00-6 


106-67-0  .... 
119-90-4  .... 

84-74-2  

99-66-0  

100-25-4  .... 
534-62-1  .... 
51-28-6  ...„. 
121-14-2  .... 
606-20-2  .... 
117-84-0  .... 
123-91-1  .... 
122-30-4  .... 
122-66-7  .... 
298-04-4  .... 
541-63-7  .... 
115-20-7  .... 
960-06-6  .... 
33213-66-9 


DOT 

DDT  (0490 


OfceruotiAlpyretw 


(mgl) 


MuWp«lh 
modttad 
•xitlwal 


7H-. 

DtMnzd 

DtMra(aJ|4crii*w  

Dtoromo^^Norepraparw, 
1.2-.       ; 

DicMofO-^MMW,  1.4- 

OicNof»-2^ul8ne.  trw»- 

DicWore-2-^rop«no».  13- .- 
OichlorabMfZMW,  1.2- .»_» 

OtoNorctMrtzane.  13- 

DicNoratMnzen*.  1 ,4- 

DiehloiobxHklne.  3.3--  '...'. 
OJcWonxMlturomettiane  .... 
OichlonMllwns,  1,1- 
DlcHonwtti^.  1^2-  !1Z." 
LNcnnnwnwiw,  i,i-  „. 

DkHoiomiflmm,iM-12-  - 
OicMoroalMarw.  tnH«-l.2- 
DtcNorooMtwxyethane  ..... 
DicNoronwI^iytMfMzww 
(benzal  cMoride). 

OicNorapfMiKil,  2.4- 

2.6- 


Ground- 

mAbt  mo^ 
aiadaxt 


0.0000181 


0.26 


acia 
2,4-  (2.4-0). 

DicNorapRi^MW,  1,2-  

DicNofopro^ene.  1>  

Oict*)ropn)#ene,  ci»>l> .... 
OicNoraproian*.  trans-1,3- 
DieMin 


1.2A- 


Oiap(»iiflMline.  1 
(2,^-tio)lbne. 

LMn  pranflcw 

OMhyHHiitophanyl 
phaie. 

DiathytaMfc^atrol  ...„ 


ptKW- 


DMnettKMto  | 

DifTwttvyl 

DinMltiyl 

Dimelhytan^ioazobenzan*. 

Dimelhyftw^idHW,  3,3'-  

:(a)anthracene. 
7.12-. 


Ditnetfiy^wtieMiytamine. 
atpha.  alpfw-. 

OmeltritfihtMJi,A- 

DiiTMlhytoxytMrizi(fn*.3,3'- 

Dwv«Uy<  phlMate 

0W»robenze»ie,i.3- 

Oinitrot>enzere,l,4- „. 

0Mtro>o-crB«ol,4.6-  

Din«rophen«i,2.4- 

Dini«roiohier(B,2.4- 

Din«trotokjef*,2,6- 

Di-fHJclyl  p»^ialale  ...» 

Oioxane.l, 


ui9uiioion 

DitNobwvt 

EndosuNan 

EndosuHanl 

EndosuManI 


lazine,l,2- 


8.440E-O6 

"oJim 


15.4 

"i'jan 

0.0037 

14.7 

37.4 

0.00fl 

0.00345 

30000 

44200 


0.303 

a00476 

0.00486 

0.0040 

oixiooeo 


3560 


2a4 


90.1 


Extapo- 
lated  suit 


7.710E-07 
200000 


0.000625 
3.820E-06 


a0017S 


OJ0022 


7.6 

7.12 

0.0O42 

35.7 

0.00016 

0i>475 

0i>413 

0.294 

0.42 


0.62 


0J»e»415 
™„ 

0.00285 
0.00285 
0J)0285 
0X0285 
0.00286 


WWEQC 


0.00286 


0JB41 
0.0241 

0.27 


0.0241 


(L273 

0.115 
0.0028 
90000 
90000 

6B2 


186 


151 
1.78 
883 

1.28 


50.2 
10.7 
12.9 
0.002 
556 
29 

obisi 


0iie4i 

0.0241 


aQ241 


4.2900E-O7 
78 


0.0000702 
0.00464 


3.78 

0.0336 

900 

0i)168 


0.273 
0.294 
0.168 
1260 
0.0424 
14.7 


14.7 

0.150 

14.7 


0.11775 
0.02762 


0.27 
0.156 


0.0252 
0.0252 


0.159 
biilTTS 

b!bbe94i5 

0.0060415 


0X00061 

~b!bbd63 

0.01 

aooi 

0.0002 

0.0002 

0.01 

0.0002 

0.00003 

aooi 

0.00026 


MMW 


(mg^ 


MuWpfltfi 

■  ■III  ilala  il 

exA  level 


0.00315 
i!26 


0.005 
(X006 


0.01 

0.00003 

0.005 

0.00004 

0X024 

0XD01 

0.00004 

0.00006 

0.00012 

000012 

0.00006 

0.01 

aoo5 

0.00041 

0.01 

0.00029 

aoooo4 

0.0009 

0.00060 

0.00094 

0.0000 

0.006 

aooo2S 


Extrapo- 
Wadatdt 


EQC 


0.000155 


0.663 


50000 

635 

00524 

8070 

24.2 

6.1 

2.56 

5400 

13800 


0.194 

27400 
3.9 
3.9 
3.9 
3.9 
3.9 


30  J6 
30X5 

142 

~3b!85 


0X006 


76S 

3140 

16X 
32.4 
2.64 
2.87 
0X0176 


4490 


0.0078 

0.05 

000029 

000064 

obi 

O0033 
000037 


O05 

000047 

0.0077 

0.00033 

0.00011 

0.04 

0.05 

0.00042 

0.00002 

000031 

0.000042 

O012 

000151 

0X1 

000007 

0.0003 
0X0041 


2.470E-11 
3 


0.00062 
0X0263 


30X6 
30X5 


30X5 


11300 
0.236 
90000 

5X4 


56.1 
213 
86.3 
4480 
13.2 
11800 

42X 

"73.1 


6900 


19.066 


6900 


1.66 
3.28 


142 
19X66 


2.991 
2.991 


19.955 

i"e6 

0194 
0194 


Wf^ 


{mtn 


Ground- 

nodBiod 
Laach 


0.0054 


0.023 

07 

07 

0X1 

O01 

0.7 

0X1 

0X64 

07 

O0003 

0.006 
0.006 

0.05 

0.0002 

0.7 

O0001 

0116 

O0052 

O0002 

0.0001 

O0014 

0.02 

0.0006 

0.7 

0.3 

O0788 

0.7 

0.00011 

0.0001 
O0003 
O0003 
0.0003 
O0006 
0.006 

0.022 


046 


6.340E-07 
000038 


Exkapiy 
Wad 
Laach 


0.54 

000119 
0.00119 
0.00119 
0X0119 
0.00119 


0X0119 


1X2 


1 

3 

0X691 

0.013 

07 


0.216 

008072 

11.9 

000006 

OOOO 

0X216 

0.112 

016 


0.18 

"aibs 


0.0115 
0X115 

6.033 

"obiis 


0X115 
0.0115 


O0115 


0.0115 

000065 

1150 

1150 

0X4 


54 


6X00E-0e 

30 


07     0X00018 
0.030  2.780E-06 


0X52 

7 

0.249 

0.25 

3 

3 

0X3 

0J26 

0.25 

0130 

0.0005 

O041 

0.7 

0X036 

obbbs 

0X09 
0.003 


1.19 
0X102 

100 
0.0064 


0106 

0112 

O064 

01 

0X136 

2.6 

13 

094 


10X 


O105 


10.5 


6.4 
0X0884 


O033 
O105 


0.0063 
O0063 


O105 

04 

""054 
0.54 


WWEQC 


0.000061 

"obbbw 

0X1 

0.001 

0X002 

O0002 

0X1 

0.0002 

000003 

OOOI 

0X0026 

0.006 
O005 

O01 

0X0003 

0.006 

000004 

0.0024 

0.0001 

000004 

000006 

0.00012 

0.00012 

0.00006 

0.01 

0.006 

0.00041 

0.01 

000029 

0.00004 

0.0009 

0.00069 

000094 

0000044 

O006 

000025 


0.0078 

0.05 

0.00029 

000064 

60 

0.01 

0.0033 
0.00037 


0.06 

0.00047 

0.0077 

000033 

0.00011 

0.04 

0.0S 

000042 

0.00002 

000031 

0000042 

0X12 

000151 

0X1 

000007 

OMCM 
0.00O3 
0.0004 
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Table  C-2.— Summary  of  Constituent-Specific  Exit  level  Development  using  MCL-Baseo  Numbers— 

Continued 


CAS  No. 


1031-07-6  . 
145-73-3  ... 

72-20-8 

7421-93-4  . 
53494-70-6 
106-69-6  ... 

51-43-4  

110-80-6  ... 
141-78-6  ... 

51-7»-« 

107-12-0  ... 

60-29-7  

97-03-2  

62-60-0  

100-41-4  ... 
106-03-4  ... 

75-21-6  

96-45-7  

151-56-4  ... 

52-65-7  

640-19-7  ... 
62-74-8  

206-44-0  ... 

86-73-7  

16984-46-8 

50-00-0  

64-18-6  

765-34-4  ... 

tfl9   0D"0   ... 

76-44-6 

1024-67-3  . 

87-66-3  

118-74-1  ... 
319-64-6  ... 

319-85-7  ... 


56-88-9 


77-47-4  

67-72-1  

70-30-4  

1886-71-7  .. 
757-58-4  .... 
501-78-6  .... 
302-01-2  .-. 
193-39-6  .... 

74-86-4  

78-83-1  

465-73-6  .... 

76-68-1  

120-58-1  .... 
143-60-0  .... 
303-43-4  .... 
7430-02-1  .. 
108-31-6  .... 
123-33-1  .... 
109-77-3  .... 
146-62-3  .... 
7439-97-6  .. 
126-06-7  .... 

74-03-1  

67-66-1  

91-80-6  

16752-77-6 

72-43-6  

74-83-0  

74-67-3  ...- 

78-93-3  

1338-23-4  .. 


60-34-4 


Endosulfan  sulfaie 

EndothaH 

Endrin 

Endrin  aktohyda 

Endrin  kaione ..«.____»._.... 

f-.ilnhlii.nhi      I   ' 

bpcnioronyann  ..._......._.... 

^■llal  ililil^falil 

cpmapfwina 

Ethoxyelhanol,2- 

Ethyl  acalaia 

Ethyl  caitamate 

Ethyl  cyanide  (propicnitrile) 

Ethyl  ether 

Ethyl  methacrylate  

Ethyl  methanesuilonate 

Ethyt)enzene  . — _~. 

Ethylene  Dixomide  ~. 

Ethylene  oxide 

Ethylene  thiourea ~.... 

Ettiyleneimine  (azirirKine) ... 

Farnphur 

Fhioraoatanfiide,  2- 

FkKxaoetlc  acid,  aodkim 

aatt. 

Fhjoranthene - ,. 

Fhjorene 

Fluoride 

Formaidehyda ......... 

Formic  Add 

Glycidylaldehyde 

HCH.  delta- 

Heptachtor » 

HeptacNor  epoxide 

Hexachloro-1,3-txjtadtone ... 

Hexachloroberuene 

Hexachiorocyclohexane, 

alpha- (aipha^HC). 
Hexachiorocyclohexane, 

t>eta- (beta-BHC). 
Hexachiorocyclohexane. 

gamma-  (Lindane). 
Hexachlorocyclopentadtone 

Hexachkxoethane 

Hexachloraphene 

Hexachloropropene 

Hexaethylletfaphoaphate  ... 

Hexanone,  2- 

Hydrazine 

lndeno(1Z3-cd)  pyrene  

lodomcthane 

Isobuty)  alcohol 

laodrin  

laophorone  ......_..._............. 

Isosafrole  „_._„.„.. 

Kepone — 

l.asiocarpine  ... ....... 


Maleic  anhydride 

Maleic  hydrazide 

Malononitrile 

Motohalnn  .._..» 

Mercury 

Methacrylomtrile 

Methanethiol  

Methanol  

Methapyrilene 

Methomyl  _.._._.»_..... 

Melhoxychlor ._........«..».... 

Mothyl  bromide 

(Bromomethane). 
Mettiyl  chloride 

(Ctiloromethane). 

Methyl  ethyl  ketone 

Methyl  ethyl  ketone  perox- 

ida 
Methyl  hydrazina ................ 


WW  totals  (mg/l) 


Multipeth 
modeled 
exit  level 


0.0729 

"oJsai 


14.7 


25500 

0.0055 

74.5 

0.000928 

.„_..„ 


1580 
1310 


0X158 


00000237 

0.000528 

0.00788 

0.000424 

0.000142 

0.000445 

0.000783 

000521 

0.049 

5.150E-06 


000285 

""Taoxio 
~ Tsib 

00000264 
907000 


125 
0.0708 


6.73 
0X7 

0.0059 

141 


Ground- 
water mod- 
eled exit 


4800 


414000 


39 
390 
380 


27X 

24 

930000 

8.4 
0X18 


0.00063 


27X 
22.4 


27X 
273 


17400 

0.0806 

3.6 

21 

0.0013 

340 


0.212 
0.0521 


0X165 

39 

0531 

br6bb22 

30 


0.0566 
O10S6 

78 


3.12 


78 


Extrapo- 
lated exit 

IauaI 


0.0069415 
0X069415 


0.0069415 
0X069415 


0150 


14.7 

oise 


14.7 


Oise 

0.0069415 

0.0241 

0.0069415 


7X 
0.0069415 


0.27 

14.7 

7X 

0.150 

00241 

00069415 

147 


O1S0 
U.7 

Oise 
Oise 

14.7 


011775 

0.150 
0.0069415 


7X 
0159 


WWEQC 


0.0004 
01 

000030 
0.0005 
0.0005 

006519 


1.16 

O009 

0.05 

01 

0.00153 

000345 

000106 

000006 

0.00006 

OOOI 


0.02 


0.00021 

000021 

0.05 

0.0232 

0.2 


0.0002 

0.00004 

0.000032 

0.0001 

000161 

0.000035 

0.000023 

0.000025 

0.00018 

1.600E-06 

0.207 

0X1 

obS 

0.000043 

0.005 

0.011 

0.02 

0X1 

0X1 

0.016 

obi 
oJas 

01 

obbbbo 

O009 

ob2i 

01 

0.05 

0.000086 

0.00011 

0X0013 

0X1 


NWW  totals  (mg/kg) 


MuWpetfi 
modeled 
exK  level 


0.26 


6900 
272000 


41200 

3420 

0.00133 

550000 

0.00745 


0X1 


5070 
89800 


48X 
301000 


7.79 
O0264 

364 
0.0116 
O0333 

012 

O102 

1450 

SOX 

0.0000241 


3X 

552bb 

743 

obbb277 

" 568 


0.598 
8X1 

138000 


19.4 
504 

90X 

112000 


Extrapo- 
lated exit 


0194 

0194 

■■■■-■— 

0.194 
19X66 


6900 
19.955 


6600 


19.955 
0194 
30X5 
O104 


1210 
0194 


142 

6900 

1210 

19.956 

"3b'.K 

"b!i94 

6900 


19.955 

wbb 

19.955 

19.955 

6900 


19.955 
0194 


1210 
19.955 


NWW 
EQC 


004 

"oa»8 

0.02 

0.03 

0.0714 


2.03 

018 

3 

01 

0.00319 

0.0011 

0X18 

O0002 

O0001 

0.07 


0.084 
0.08 


4 
10 

obbbe 

0.0006 
0.0006 
0.046 
O0723 
0.0008 

0.0006 

0.002 

0.092 

O0206 

1.87 

07 

b.bb5 

03 

O0748 

0.005 

O0035 

1 

0.0719 

0.7 

0.097 

2 

O07 

3 

0.5 

01 
0.0005 

0.46 

7 

3 

O0057 

O02 

0.02 
0.00834 


NWW  leach  (mgA) 


Groux>- 
water 

modeled 
Leach 


24 


5400 

15 

114 


10X 

6.6 

11700 

1.75 

0.00075 


0.00017 


1.74 
3.4 


10X 
106 


66 

000691 

0.018 

Oil 

000021 

1.96 


0.033 
0.00136 


00000241 

15 

0162 

"o!bbbb32 

12 


0.023 
0.006 

30 


0X2 


30 


Extrapo- 
lated 
Laach 


0.54 
0.54 

054 
0.54 


O106 


10X 
O105 


10X 


O105 

0X4 

O0115 

0X4 


6.2 

0X4 


0.033 

10X 

6.2 

O105 

0X116 

b!54 

^6ji 


O105 

ibx 

O105 

0105 

10X 


6.4 

"bribs 

0.54 


6.2 
0.105 


WWEQC 


0.0004 
01 

0.00039 
0.0006 
0.0006 

0.06519 


1.16 

0.009 

0.05 

01 

0.00153 

0.00345 

0.00106 

0.00006 

0.00006 

OOOI 


0X2 


000021 

O00Q21 

0.05 

0.0232 

0.2 


0.0002 

0.00004 

0.000032 

0.0001 

0.00161 

0.000035 

0.000023 

0.000025 

0.00018 

1.600E-06 

0207 

0X1 

"bibbs 

o.obbb43 

O005 

0.011 

0.02 

OXi 

0.01 

0X16 

b.oi 

006 
01 

0.00009 
0.009 

ob2i 

01 

0.05 

0.000086 

0.00011 

0.00013 

0X1 
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Table  C-2.-4Summary  of  CoNsriruENT-SPEaFic  Exit  Level  Development  Using  MCL-Based  Numbers— 

Continued 


CASNa 


106-10-1  - 
80-62-6  „. 
66-27-3  .... 
91-S7-6  .._ 
2S6-aO-0.. 
75-66-6  -„ 
56-^(8-6  -.. 
74-06-3  ... 
75-0»-2  .._ 
101-14-4  .. 

70-85-7  „_ 

56-04-2  .... 
50-07-7  .... 
7439-66-7 
91-20-3  .... 
130-15-4  _ 


134-32-7™ 

91-60-6  

7446-QS-O  . 

54-11-5  

66-74-4  

99-06-2  

100-01-6  ™ 

96-66-3 

56-66-7  

51-75-2  

126-66-2  .... 
302-70-6  .... 

56-63-0  

uv  oo  B  ...... 

88-75-6  

100-02-7  .... 
79  46  0  „.... 

56-67-6 

56-18-6  

62-75-9  

924-16-3  .... 
10666-95-6 
1116-64-7  _ 
621-64-7  .... 

86-30-6 

4549-40-0  .. 
58-86-2  ..„.. 
759-73-9  .... 
664-93-6  .... 
815-63-2  .... 
16543-56-8 
10O-75-4  .... 
930-55-2  .... 
13256-22-9 
103-65-6  ..„ 
1615-60-1  .. 
152-16-8  _. 

20616-12-0 
297-87-2  .... 

126-66-1  .... 

123-63-7  .... 

56-38-2  

808-83-6  .... 
76-01-7  ...„. 
82-68-6  

87-86-6  ...... 

62-44-2  

85-01-8  

108-95-2  .... 
62-38-4  


M6lhy(  isofxjtyl  ketons  ..... 
nmnyi  iiiquiuuyinB  ........ 


il.Mii  Am  ■!  Jlig  I  II     < 


2- 


»*—■*-■  -■ t 'ill 

MSinyWnaj  DrOnVaS   .»»»...... 

MMnyv6n8i  cnonoB ....».»»... 
MMhytanattiia.  M'-(2- 

cNoraoiflne). 
Mglhyl  iiMit** 

ntraaogiiafMne  (MNNQ). 
M6ttiyMNo(wi  « .« 


>l.iilil>i  II    I    ll  «    A 

N^JiWluq^M1on•,  1,4-  . 
Na|]Nhyt-9^»iiouraa.  1- 
rtaphttiytatiine.  1-  — 
NifMtiylatiine.  2- 


{man 


m&ttmnt 


10.3 
68900 


a662 


9.880E-06 

11700 
0.376 


nHrOgBn  n^USBra  .......... 

Mbkjyni  mustwd  hydrth 


^Mrooen  iiMlafd  ^4-0xide  . 
NHrogan  nMtard  N-Oxide, 
HCIsA 

tMfci  I  I    i 

nHUgiyC6)VW  „._._._.. 

MlnH>4oMdlne,  5- 


2- 

^    _  _^     l-o)d<te,4-, 

'Ml  u8uUM|  lylai  i  lirw  

NHicncHJtn^ltiyiainins 

NNroaodMMutytamine  .„, 
NnrcnonwtfiyMhylainlnB .. 


N-N«rowr4athy<  vtnyt  amine 


N-Nlrosonlo(pholrM 

N-N«ro8o4«thytuw  .. 


N-NlnMo-W-mathykjrae 
N^Mroao-NMnethykjraOww 

H^mtmoipMcOtina 

N-Nlroaop^Mridne 

N-NKrosopirroldne 


(nkte. 

Osmium  t#oxide  _. 

O.aOMhyf  Opyrazinyl 

phoaphotothioale. 
O.O.O-Triefhy) 

photfihototnioalB. 


PanlacNofMMnzflne  . 
raraocraofveinane  ..» 

fl..^..||t|l|l,|A,|i|  ,.,,1,    HM    .  M 

rwacnor^nirooenze 

(PCNB). 
Penlaclita»phenol  .._ 
Phenaoedn 


Ptwnyl  m0  curie  acataki 


121000 
385 


5040 


Ground- 

tttttf  mo^ 

6i8d  eni 


7.8 
28.2 


78 


0J0U7 
0.029 
0.038 


1.83 


14 


438 


0J46 


0.00019 


0.0000406 

0.000268 

0.000279 

0.129 

OJXM 
7M 


0.0106 
0.101 


7310 


^63 

7.86 

__™ 

0.301 


19300 
0.506 


0.064 


Extrapo- 
laledeMi 


ai1775 
0.00286 

aiTsi 


002762 

aiS8 

0.11775 
14.7 


WWEQC 


14.7 

0.11775 

0.158 

0.158 


3.1800E-06 

a0000106 

0.000122 

0.000212 

"brddodlis 

0.2 


0.0000106 
0.000212 


0.273 


440000 

5.15 

027 
0.00204 


84 
0.0117 


ai58 
002762 
0.02762 
0JCO78Z 

b"l68 
0.158 

0.1S8 
0.168 

0.158 

0.02762 

a02S2 

a02&2 


aoooBs 

0lO06 
0.01 
0.01 
0.01 


0.01 
a00024 
0.00026 


NWW  totals  (mg/kg) 


axllevel 


17000 
38500 


1.43 

'aodoi28 

8400 
306 


Extrapo- 
lated exit 


1.66 
3.9 

197955 


0.001 

0.0018 

0J)1 

""oil 

0.01 

aoo6 

0.02 
0.05 
0.05 
0.02 
0.0064 


0.158 


0.0000371 


0.0000371 
0.158 
0.158 
aiS8 
0158 
0158 


01S8 

011775 

01S8 


0.618 
01175 

011775 

7.8 


00241 


14.7 
0.00285 


114 
120000 


106 


44.8 


NWW 
EOC 


3.28 

18.866 

1.66 
8800 


6800 

1.66 
19.995 
19.955 


0.01 

0.01 

0.06 
000677 

0.04 

0.002 

0.0006 

0.06 
0.028 

0.01 
0.026 

O06 

O06 


0.01 


0.00135 
0.0047 


0.0053 

3 

0.02 

0.05 

1 

0.0006 

0000038 

0.006 

O02 

000008 

0.02 

0.006 

000028 


0128 


0.00064 

0.00245 

0.064 

0.00244 

0.0233 
1270 


0.00247 
O0634 


31 


0126 
205 


11.4 
2.92 


163000 

0.009321 


19.965 
3.28 
3^ 
3.26 

"10955 
19.956 

19.956 
19.856 

18.856 

3i28 

2.991 

2.981 

'l9.855 


0012875 


0.012875 
18.856 
19.955 
19.955 
19.965 
19.965 


19.955 

1.66 

19.955 


8.72 
1.66 

1.66 

1210 


30.85 


6800 
3.9 


O.00315 

0.0027 

07 

07 

0.691 

o!o46 

0.0001 

002 


NWW  taacti  (mgfl) 


Ground- 


Leach 


Extrapo- 
laiea 
Leach 


0.3 

0.0666 

0.7 

™- 

0.7 
1 
1 
3 
3 
1 
0.0544 


0.7 

07 

3 

0.0022 

3 

1 

0074 

0.03 

0.016 

0.7 

001 44 

O0646 

3 


8.1 
.^„ 

1.4i'oiM6 

0.0066 

Oiie 


1J3 
Z7 


2M 


0J032 


0.033 
0.042 


01 46 

200 

1 


70 

0.025 

0.02 

0X1 

0.052 

01222 

1 

0.7 

0.2185 


8.4 
0.00119 

""oios 


0X0884 

O106 

6.4 
10X 


10.5 

6.4 

0105 

OIOS 


WW  EOC 


0.00063 

O006 

0.01 

0X1 

001 

dxi 

0X0024 
0.00026 


0.001 

0.0018 

0X1 


O105 
0X0884 
0X0684 
0X0884 


O105 
OIOS 

0.105 
OIOS 

O105 

0X0864 

0.0083 

O0083 


1. 0206-06 

3.400E-06 

0000036 

6X00E-O6 

0000017 
0.046 


3.400E-06 
0000066 


oioe 


11600 
0.0543 

""'0x18 

000041 


32 
0X046 


O106 


00000119 


00000119 
O106 
0105 
O105 
01 05 
OIOS 


O106 

6.4 

0.105 


001 
0X1 
0.006 
0.02 
O06 
0.06 
0.02 
0.0064 


0X1 

0X1 

0.05 

000577 

0X4 

0.00262 

0.0006 

0.06 

0.028 

0X1 

OQ26 

0X6 

„^ 

001 


0194 
64 

6.4 

6.2 


0.0115 


10.5 
0.00119 


0X0136 
0X047 


0.0063 
3 

ooe 
0x6 

1 

0X006 

0X00036 

0.006 

0.02 

0.00008 

0.02 

O006 

O00Q28 
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Table  C-2.— Summary  of  Constituent-Specific  Exit  Level  Development  Using  MCL-Based  Numbers— 

Continued 


CAS  No. 


25266-76-3 
106-45-2  .... 
106-50-3  .... 
266-02-2  .... 
298""U&~D  •••• 

3288-58-2  .. 

2953-29-8  .. 

86-44-9  

109-06-8  .... 
1336-36-3  .. 
23850-68-5 

1120-71-4  .. 
107-10-8  .... 

51-62-5  

107-19-7  .„ 
129-00-0  ... 
110-66-1  ... 

50-65-6  

106-46-3  ... 
81-07-2  ..... 

94-68-7  

7782-49-2  . 
7440-22-4  . 

lODOO   00   ^ 

57-24-8  

10O-42-5  ... 
18486-25-8 
1746-01-6  . 
95-94-3  

630-20-6  ... 

79-34-5  

127-18-4  ... 

58-90-2  

107-48-3  ... 
3689-24-6. 

7440-28-0  . 

62-65-5  

39196-16-4 
108-98-5  ... 

79-19-6  

62-66-6  

137-26-8  ... 
7440-31-5  . 
108-68-3  ... 
584-84-9  ... 

95-80-7 

823-40-5  ... 
496-72-0  ... 
636-21-6  _. 

95-53-4  

106-49-0  ... 
8001-35-2  . 
76-13-1  

120-82-1  ... 

71-55-6  

79-00-5  

79-01-6  

75-68-4  

75-70-7  

95-95-4  .„.. 

88-06-2  

93-76-5  

93-72-1  

96-18-4  

99-35-4  

126-72-7  .. 


Heme 


Phenylenediamines  (N.O.S.) 

Phenylenediamine.  m- 

Phenylened»mine,  p- 

Ptwrate  

Phosphorodithioic  acid,  0-0- 

diethyl  ester. 
Phosphorodithioic  add,  0-0- 

diethyl-s-fnethyt. 
Phosphorodithioic  acid, 

trimelhyl  ester. 

Phthalic  anhydride  

Picoline,  2- 

Poiychkxinated  biphenyis  ... 

Pronamide 

Propane  suRone,  1,3- 

Propylamine,  n- ~ 

Propylthiouracil  

Propyn-1-ol,  2- 

Pyrene — -. 

Pyridine » 

Raserpine «..». 

Resorcinol  ....- 

Sacctiarin  and  salts 

Safroie _ 

Selenium  .„....„..- — -. 

Silver 

Streptozotocin  ...._...»..«...-. 

Strychnine 

Stryene 

Sulfide 

TCOD,  2,3,7.8- 

Tetrachlorobenzene. 

1Z4,5-. 
Telrachloroethane,  1,1,1,2- . 
Tetrachloroethane.  1 .1 ,2,2- . 

Tetrachloroethylene  

Tetrachkxophenol,  2.3,4,6- . 
Tetraethyl  pyrophosphate  ... 
TetraethyldiMopyrophos- 

phate. 

Thallium  (I) 

Thioacetamide „ 

Thiolanox  „ 

Thiophenol 

Thiosemicaitezide 

Thiourea 

Thiram „ „ 

Ttn -. 

Toluene 

Toluene  diisocyanate  » 

Toluenediamine,  2,4- „. 

Toiuenediamine.  2,6- 

Toluened»mine,  3,4- 

Toiuidine  hydrochloride.  0-  . 

Tolgidine,  0- 

Toiuidine,  p- 

Toxaphene  

Trichloro-1 ,2,2- 

trifluoroethane,  1.1,2-. 

TricWorobenzehe,  1.2,4- 

Trichloroethane,  1.1,1- 

Trichloroethane,  1,1,2- 

Trichloroethylene  

Trichlorofluoromethane 

Trichloromethanethiol  

Trichlorophenol,  2,4,5- 

Trichlorophenol,  2,4,6- 

Trichlorophenoxyacetic  acid, 

2,4,5-  (245-T). 
Trichkxophenoxypropionic 

acid,  2.4.5-  (SUvex). 

Trichloropropane.  1,2,3-  

Trinitrotwnzene,  sym-  

Trie  (2.3-dK)romoprcpy<) 

phosphate. 


WW  totals  (mgn) 


Multirath 
modeted 
exit  level 


5440 


01 06 


0.000286 
80.3 


3040 
0522 


0.0829 
822 

198 


Ground- 
water mod- 
eled exit 


0.78 


11.5 
213 


54.1 
0156 


0.0035 
0.232 


334 
75.7 


1.05OE-O8 
14.8 

0.0241 

0.0037 

15600 

2720 


0.23 
646 


28.8 


0.211 


0.441 

O703 

0.000364 

2210 

0.685 

73.9 

0.0117 

138 

51.4 


38X 

01 
15.5 

9.72 

707 

3 

0.000237 


0.045 
0X1 


Extrapo- 
lated exit 


0.158 
"0159 


01 1775 

0.11775 

0.11775 

132 
0.158 


0.11775 

0.158 

0.11775 

38 


01 58 

0.0068415 

0.158 


14.7 


0.00057 
0.234 

O075 

0.024 

0.0256 

1X9 


WW  EOC 


0X1 

0X174 

0X1 

000004 


0.001 

0.0005 

0.00145 

■■— OOO6 

01 

0X1 

0.00027 

0.011 

0.05 

01 


NWW  totals  (miykg) 


MulUpefth 

nil    II    lllll  ■     ll 

modweo 

exit  level 


764 

157 


0.00596 
438 


15800 
814 


0.0021 
0.0006 
0.0005 


0.0353 


5X 
0000159 


0.00224 

0.00224 

1170 

0.77 

931 

120 

0.035 

0.024 

48 


18.1 

0.0536 

1.68 

0.21 

1.1 

0.0078 

000252 


14.7 


0.159 
011775 
01 1775 
011775 
0.11775 
0.0066415 

0X18 


01 58 


01 59 
0159 
0159 


011775 


0.0084 

0.00004 

2 

1.000E-08 

0.00141 

000005 

0.0002 

000014 

000062 


0.000058 

0.0007 

1 

0.05 

0.02 


*0.05 

8 

0.00011 


0X134 

0.02 

0.02 

0X1 

0.0121 

0.0168 

000127 

0.00108 

0.0002 
0.00008 

00001 
0.00019 
0.00008 


000049 

0.0004 

0X0008 

0.00008 

0.00032 

000026 

0.0245 


10X 

1.94 

1.134 


O0041 
629000 


Extrapo- 

Medexit 


7.80E-06 
168 

133 

293 

13300 

6150 


2X1 


5.12 


176000 

"ooibi 


2.35 

01 28 

0000176 


3450 
48200 

113 

567 

25800 


11500 
124 
63.2 

6.36 

872 
0.442 
0.357 


19.955 


19.955 


1.66 

1.66 

1.66 

2352.5 
19.955 


1X6 
19.956 

1.66 
36700 


19.955 

0194 

19.955 


6900 


NWW 
EOC 


0.7 

0.7 

0.7 

0.002 


7 

0X7 

0.04 

0.097 

6.006 

7 

0.05 

0.0726 

0.2 

3 

7 


0X15 

5 

03 


6900 


19.956 
1.66 
1.66 
1. 
1. 
0194 
8.72 


19.955 


19.955 
19.955 
19.955 


1.66 


NWW 


(mjjrt) 


Ground- 
water 

modeled 
Leach 


03 


0.009 
5.7 


1 
0.06 


0.00096 
0.0892 


3 
0.004 

2 

1.000E-O6 

0.034 

0.0001 
0.0002 
0.0007 
0.04 
3 
O0039 

3 


001 6 
022 


3 
500 

00002 

7 

1 

1 

1 

0.7 

0.029 

0.043 

0.0295 

0.00114 

0.0574 
0.0002 

0.004 
00001 

0.001 


0.0672 
0.0785 
0.0063 

0.00028 

O0009 

025 

0.061 


5.400E-07 
0.0317 

0.0078 

0.0077 

0.0085 

0X6 


Extrapo- 
lated 
Leach 


0105 
6.105 

6.4 

6.4 

42 
O105 


6.4 

O105 

6.4 

15 


WW  EOC 


0X1 

0X174 

001 

000004 


0.001 

0.0005 

0.00145 


OIOS 

054 

O105 


0X14 


IX 

b!66665i 


0.00068 

0.00068 

6.3 

0168 

13 

0.0539 

0.009 

0.008 

16 


42 

0X152 
064 

0.08 

0.34 

0.003 

0.000099 


10X 

6 


10X 


O105 
6.4 
6.4 
6.4 
6.4 
0.54 

0194 


O105 


0.105 
O105 
O105 


6.4 


0.005 

01 

0X1 

0.00027 

0.011 

0.05 

01 


0.0021 
0.0006 
0.0006 


0.0084 

0.00004 

2 

i.oooE-oe 

0.00141 

0.00005 

0.0002 

0.00014 

0.00062 


0.000058 

0.0007 

1 

0.05 

0.02 


0.05 
8 

0.00011 


0X134 

0.02 

0.02 

0.01 

0X121 

0X166 

0.00127 

0.00106 

0.0002 
0.00008 

0.0001 
0.00019 
0.00008 

066649 

0.0004 

000008 

0.00008 

000032 

000026 

0.0245 
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Table  C-2.^-Summary  of  CONsrrruENT-SPEaFic  Exit  Level  Development  Using  MCL-Baseo  Numbers- 

Continued 


CASNa 


S2-M^  ..„ 

72-67-1  ..„ 
68-75-1  _.. 
7440-62-2 
100-06^  _ 
75-01-4  .... 

81-61-2  

1330-20-7. 
7440-66-4  . 


(moA) 


nA  tov0l 


Ti«t(1-CE4dnyO 

umad 

Trypw  tiw  ..... 
Urad  mlMaRt . 

Vanadhn 

Vlny(ao4afl0  ... 
Vinyl  cN^rida  .. 


Xytenw^Mio" 
Zinc J 


15600 

"oobiw 


23200 


Qniund- 


9.56 


Exkapo- 
laled  eadt 


0.11775 

14.7 
0.156 


14.7 

addaMis 


WWEQC 


99 


0.003 

0.005 

0.00017 

0.06 

aoo2 

0.002 


(mg/kg) 


vdllaMi 


Exigpch 
Wodai* 


250 


1.23 


1.66 

6900 
19.956 

""8900 


NWW 

B3C 


172000.. 
316|. 


0.104 


1 

0.005 

0.0017 

3 

0.0002 

0.3 


(mjjfl) 


Qround- 

TKXMwt 

Lawh 


3.71 

"aow 


21 
38.4 


Exirapo- 
'  -  •   . 
■ana 

Laach 


6.4 

10.5 
0.106 


10.5 

"asi 


WWEQC 


0X08 
0.006 

aoooi7 

0.002 


Appendix  D 

TABLE  D.1. -COMPARISON  BETWEEN  MODELED  EXIT  LEVELS  AND  UNIVERSAL  TREATMENT  STANDARDS 


CAS 


88-32-6  ..... 
67-64-1  ™ 
75-06-8  _.. 
96-68-2  .„ 

107-oeue  „. 

107-13-1  -. 
107-06-1  „.. 
62-63-8  .„„ 
7440-36-0.. 
7440.36-2  .. 
7440-30-3  . 

56-56-3  

71-43-2  

SO-32-6  

205.99-2  .... 
7440-41-7  .. 
39638-32-0 
111-44-4  „„ 
117-61-7  .._ 

75-27-4  

75-25-2  

71-36-3  

86-85-7  

8S-66-7  

7440-43-9  ... 

75-15-0  

SS-2^-6  . 

57-74-9  

126-99-6  ..... 

106-47-8  ..... 

106-90-7  „... 

510-15-6  ..... 

124-48-1  .._. 

87-66-3  

95-67-8  

7440-47-3  ... 

218-01-9  „... 

106-39-4  

95-46-7  

106-44-5  ..... 

72-64-8  

72-56-9  

50-29-3  . 

84-74-2  

117-84-0  „... 

96-12-8  . 

95-50-1  .._... 

106-46-7  

75-71-8  

75-34-3  

107-08-2  

75-35-4  . 

1S6-60-5  

120-83-2  


Aoiiopfwnono 
AcralQn  ........ 


Barium 

Banz(^)an6vaoana . 


Wastawalar 


ExtleMl 
(mgA) 


31 

16 

a78 

17 


aqc 
aqc 


Banzo(a)pyrena 

Banzo^HluoranVwna . 
Darys^Ri 


Bia  (2-cNoreiaoprepyl)  attwr , 


Bromo^icMoromalhana 

Bronwicmii  (Tribromomethan^ 

2W~(binaM^'' 

ytpWhrtala 

Cadmi^ 

Caitxxl  rfsulflda ......™.~__.„...„.„„ 

CaiMtetracWorMa 

Chlord^na 

Chtoro^i>bulaiSane.  2^Chloraprana)  ... 

wnoroanwna,  fh -...-.™..„_™.__.. 

CNoroianzane  . 


0.074 

ai4 

33 

0.00072 

0.016 

0.0023 

0.00061 

0X0063 
0.007 

0X0065 


OicNoffbanzene, 
OicMorMianzene, 
Dictilor»»nuofonw<hana 

OieNof^ethane,  1,1- _. 

DichlomeJhane.  1,2- 

DJcWortethylene.  1,1- 

OlcNor^attiylena.  trana-1,2- 
2.4- „,.. 


a0065 

0X64 

16 

0.19 

240 

0.24 

0.74 

0X12 

aqc 

as2 

a42 

2 

a054 
0.0066 
a0076 

ox 

1 

0.1 

8 

8 

0X4 

0.00013 

eqc 

aqc 

230 

oxoe 

a00086 

15 

0.056 

15 

0.00016 

0.00016 

0.00056 

3 

0.62 


OTS 


0X66 

0.28 

5.6 

aoi 

029 
024 
■       0X6 
0X1 
IX 
1.4 
12 
a059 
0.14 
0.061 
0.11 
0X2 
0.065 
0.033 
028 
0X5 
0.63 
5.6 
0.066 
0X17 
0.68 
3.8 
0.067 
0X033 
0.057 
0.46 
0.067 
0.1 
0.067 
0X46 
0X44 
2.77 
a059 
0.77 
0.11 
0.77 
0.023 
0.031 
0.0039 
0.067 
0.017 
0.11 
0.088 
0.09 
023 

aoso 

021 
0.025 
0.054 
0.044 


Exillaval 
CngAs) 


9600 

17000 

920 

1200 


0X6 

260 

4 

9 

•qc 

2100 

0.1 

110 

023 

4 

aqc 

0X4 

0.12 

230 

19 

170 

18000 

770 

67 

14 

330 

9 

0X066 

290 

140 

2500 

.™ 

7 

100 

10 

35 

22000 

27000 

2600 

0.0066 

0.00094 

0X032 

90000 

4500 

0.66 

50000 

64 

8100 

24 

6 

3 

14000 

770l 


UTS 
(mg^ 


3.4 
160 
•IX 
9.7 

""84 
30 
14 


3.4 

10 

3.4 

6X 


Extlaval 
(mpA) 


5 

6 

OX 

8 


eqc 


0.017 
a063 


UTS 


72 

6 

26 

15 

15 

2X 

2X 

28 


16 


6 

026 

028 

16 

8 


•qc 

aqc 

0X064 
aqc 
0.000066 

0X0032 

0X019 

0.00036 

0.0011 

0X025 

0X18 

6 

0.084 

64 

ail 

6 

0.0016 

0.00016 

™ai8 
1 


^1 

5 

7X 


0X14 


15 

0X018 

6 

0X17 

5.7 

0X2 

0.48 

3.4 

0X012 

5X 

3 

5X 

3 

5X 

0X2 

0X67 

2800 

0X67 

0.000062 

0.067 

0.0054 

26 

25 

26 

ai 

15 

«qc 

6 

6 

8 

0.011 

72 

12 

8 

0.00006 

6 

0.00006 

8 

0X0018 

30 

1 

14 

0.18 

0.19 
4X 


0X6 
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Table  D-i.— Comparison  Between  Modeled  Exit  Levels  and  Universal  Treatment  Standards— Continued 


CAS 


Nana 


Wastairaler 


ExHlavel 


UTS 
(mfl/l) 


ExHIaval 
(mg4(g) 


UTS 


Extlaval 
(mg/1) 


UTS 
(mgrt) 


94-75-7  ..... 
78-87-5  ..._ 
10061-01-6 
10061-O2-6 

60-67-1  

84-66-2  ...„ 
131-11-3  ... 
106-67-8  ... 

51-26-5  

121-14-2  ... 
606-2O-2  ... 
123-91-1  ... 
122-39-4  ... 
298-04-4  ... 

72-20-8  

141-78-6  ... 
60-2^7  .„.. 
97-63-2  ..... 
100-41-4  ... 
206-44-0  ... 

86-73-7  

76  44  8  ... 
1024-57-3  . 

87-68-3  

116-74-1  ... 
319-64-6  ... 
319-65-7  ... 

Ca_QA_A 

77-47-4  ..... 
67-72-1  ..... 
193-39-6  ... 
78-83-1  ._.. 
7439-92-1  . 
7439-97-6  . 
126-96-7  ... 

67-66-1  

72-43-5  

74-83-9  

74-67-3  

78-93-3  

108-10-1  ... 

80-62-6  

296-00-0  ... 

74-95-^  

75-09-2  

86-30-6  

930-55-2  ... 
91-20-3  ..... 
7440-02-0  . 

98-95-3  

924-16-3  ... 

56-38-2  

608-93-5  ... 
82-66-6  ..... 

87-86-5  

106-95-2  ... 
296-02-2  ... 
1336-36-3  . 
23950-56-5 
129-00-0  ... 
110-86-1  ... 

94-69-7  

7782-49-2... 
7440-22-4  ... 
1746-01-6  ... 

95-94-3 

630-20-6 

79^4-5  _ 

127-18-4 

58-90-2 

7440-26^  ... 

106-66-3 

8001-35-2  ... 

76-13-1  

12042-1  .„.. 

71.554 

79-00-5 

7M1-6 

75«fr4 


Dichlcrophenoxyacetic  add,  2.4- (2,4-0)  

Dichloropropana,  12- ™.»........™....™..-.. 

Dichloropropana,  cis-1,3- 

Dictitoropropana,  trans-IX- 

Oieidrin «..»«..«...«...«...««. 

Oialhyl  phlhdaia 

Dimattiyl  (Mnatate 

DimatfTyiphano(2.4- _ 

DinUiophanol2,4- .....m«.»....«..».»m..«.... 

DinitrD(oluane2.4- .. 

Dinitrotoiuane2X-  — > 

Dtoxane.l  ,4-  .._ 

Diphenyiamine . .. 

Disulfoton „......„.>.......... 

Ermdrin _.. 

Ethyl  acatato /. — . 

Ethyl  ether 

Ethyl  mathacrylala , 

Ettiytoenzane .....»»..._.........«...«_..._.... 

Ftouranthena ».»»..»«.««.........»..».»«.. 

Plourana „_....„.._.....«.......«........ 

Heptachlor 

Heptachlor  Bponidff ............ 

Hexachloro-I  .Wjutadiene 

Haxactaiorobanzene 

Hexachlorocyciohexana.  alphe-<alph8-eHC) . 
Haxachiorocyciohexane,  tieta-<t)ete-BHC)  .... 
Hexachlonx^ciohaxane.  gan«na-(Undane)  .. 
Hexachlorocyctapantadana 


lndano(l  2X-cd)  pyrene . 
Isobutyl  aloohoi 


Mercury 


MethoxycNor 

Methyl  bromide  (Bromomethane) 
Methyl  chloride  (Ctitoromethone) . 

Methyl  ethyl  ketone 

Methyl  Isobutyl  ketone 

Methyl  (nethacrylate  ...._..._..„...... 

Methyl  paralhion _..»_«.«..»». 

Memyiene  ixonKia  ......«.._..._.._. 

i  I  -Ifc       III  I.   ■        illlllgll.M 

Momyione  cnionaa 

N-NitfosodlplienylamNia .»»..».»... 
N-Nitroaopyrrolidbia  .....»..»..__..« 

Naphthalene 

NN:kel  

NHrabenzene «..»...._ 

NilfosodHn-butylomine »...»... 


2 

0.023 

0.0049 

a0049 

0.000069 

190 

78 

4 

027 

029 

0.17 

0.042 

16 

0X13 

0.073 

390 

27 

24 

39 

28 

22 

eqc 

0.00053 

0.0079 

eqc 

0.00014 

a00044 

0X0076 

0.0052 

0.049 

0.0029 

39 

30 

OX 

0X16 

78 

7 

0.37 

0.096 

78 

8 

28 

0.66 

2 

0.039 

02 


eqc 


14 
11 
0.084 


Pentachlorobenzene » 

Pentachtoronitrobenzene  (PCNB) 

PentachloropherK>l _ _..... 

Phenol _ _.. .. 

Phorate  

Polychtorinated  biphenyls  — . 

Pronamide .. — ... 

Pyrerw ™. 

PyrWine 

Safrole -..~ 

Selenium 

Silver „.«_ 

TCDD2X.7X 

Tetrachtorobenzene.  12.4.5- 

Tetrachtoroethane,  1.1,12- 

Tetrachtoroethane,  1.122- 

Tetrachkxoethylene 

Tetrachkxophenol.  2X.4.6- 

Thallium  (I)  . 

Toluene ~. 

Toxapherw 

Trichtoro-l  22-tnfluoroethane,  1 ,1 2- 

Trichtorobenzene,  1 2.4- 

Trichkxoelhane.  1.1.1- ...... 

Trfchtoroethane.  1.12- 

Trichloroethylene _._....._._.. 

Trichloro6uoronialhana  »«....».....««». 


3 

5 

0.061 

0.002 

84 

0.11 


eqc 


21 

54 

016 

0.0035 

0.93 

200 


eqc 


023 

0.024 

0.0037 

2 

2 

0.05 

30 


eqc 


2200 
0.69 

74 
0.007 
0.038 

46 


0.72 

0.85 

0.036 

0.036 

0X17 

02 

0.047 

0.036 

0.12 

0X2 

0X5 

•NA 

0.92 

0X17 

0.0028 

0X4 

0.12 

0.14 

0.067 

0.068 

0.059 

0.0012 

0X16 

0.055 

0.055 

0.00014 

0.00014 

0.0017 

0.067 

0.055 

0.0055 

5.6 

0.69 

016 

024 

5.6 

025 

ail 

0.19 
028 

ai4 

0.14 
0X14 

aii 

0.069 
0.92 

0.013 

a059 
3.98 

a068 


0X14 
a055 
a055 
0.0S9 
a039 

ao2i 
ai 

a093 

0.067 

0X14 

0.081 

082 

0.43 

0000063 

0.055 

0.057 

0.057 

0.056 

ao3 

1.4 

0.08 

0.0095 

0.057 

0.055 

a054 

a054 

0.064 

0.02 


3100 

17 

3 

3 

0.0018 

4500 

3 

11000 

56 

210 

86 

13 

12000 

43 

026 

270000 

41000 

3400 

550000 

6000 

90000 

8 

0.026 

38 


eqc 


0.033 

ai2 

01 

1500 

81 

4 

55000 

570 

OX 


140000 

19 

500 

91 

110000 

17000 

40000 

1 

8400 

310 

1300 

0.053 

120000 

110 

45 

0.094 

0.13 

210 

11 

3 

160000 

160 

eqc 

440 

16000 

810 

11 

eqc 

eqc 

8.000E-06 

170 

130 

29 

13000 

6200 

5 

180000 

eqc 

3500 

48000 

11 

570 

26000 


10 

18 

18 

18 

013 

28 

28 

14 

160 

140 

28 

170 

13 

62 

013 

33 

160 

160 

10 

3.4 

3.4 

0.066 

0.066 

5X 

10 

0.066 

0.066 

0.066 

2.4 

30 

3.4 

170 


016 
15 
30 
36 
33 

160 
4X 
15 
30 
13 
35 
5X 


14 
17 
4X 
10 
4X 
7.4 
62 
4X 
10 
IX 
82 
16 
0.16 


0.001 

14 

6 

6 

6 

7.4 

0X78 

10 

2X 

30 

19 

6 

6 

6 

30 


0.6 

0.0023 

1200 

1200 

0X4 

54 

30 

1 

0.11 

0.11 

0.064 

0X14 

3 

13 

32 

110 

11 

7 

8 

2 

3 


0.45 
0.0069 
eqc 

0.11 

0.00021 

0X9 


eqc 


0.033 

15 

12 

014 


30 


0.92 

30 

3 

8 

23 

0.19 

0X15 

eqc 

eqc 

3 
5 
0.032 
eqc 

12000 
eqc 
eqc 
0.00041 
32 

eqc 

6 
2 

0.08 


eqc 


0X6 


eqc 


0.032 

0.0078 

0.0077 

'0.68 

0X8 

0X19 

13 

Oil 

2400 

1 

0.054 

0.0018 

0X13 

16 


0.37 
0.025 

"a75 


0.16 
OX 
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TABLE  D-1  .-COMPARISON  BETWEEN  MODELED  EXIT  LEVELS  AND  UNIVERSAL  TREATMENT  STANOARDS-Continued 


CAS 


N«ne 


95-9&4  .... 
8B4»i  .... 
93-7^5  „.. 
93-72-1  .... 
96-1*4  .... 
126-72-7  .. 
7440«2-2 

7S01-4 

1330-20-7 
7440664 


TrichtoflDphenol.  2.4.5- 

Trtchkxophflnol,  2,4,6- _„ 

Trichlo«yyh<n(wytturtic  acid,  2.4,5-  (245-T)  

Trichkxtiphanoxypropionic  abd,  2.4,5-  (SKkIx)  . 

TricMorcprapant.  1,2,3- 

Trts  (2,MbfaRnfmpy<)  phoaptato 

VanadHim 

Vinyl  ctfortda 

Xytena*  (toM 

Zinc  ...i „.... 


Wastewater 


EiMtoval 
(mg/l) 


eqc 


18 

0.054 

2 

1 

1 

10 


aqc 


22 

99 


UTS 
(mg/l) 


0.18 
0.035 
0.72 
0.72 
0.85 
0.11 
4J3 
027 
0.32 
2.61 


Nonwastewater 


Exit  level 


For  the  reasons  setiout  in  the 
preamble.  Qiapter  I  df  Title  40  of  the 
Code  of  Federal  Regijlations  is  amended 
as  follows: 

PART  2M-MAZAM30US  WASTE 
MANAGEMENT  SYSTEM:  QENERAL 

1.  The  authority  citation  for  part  260 
continues  to  read  as  lollows: 

AadMritjr:  42  U.S.C.  4905,  6912(a),  6921- 
6927,  6930,  6934,  6935,16937,  6938,  6939. 
and  6974. 

2.  In  §  260.10.  add  the  foUowing 
definitions  in  alphabetical  order: 

*        »        •        *        * 

Director  means  the  Regional 
Administrator  or  the  State  IMrector,  as 
the  context  requires,  or  an  authorized 
representative.  When  there  is  no 
approved  State  program,  and  there  is  an 
E7A  administered  program.  Director 
means  the  Regional  Administrator. 
When  there  is  an  approved  State 
program.  Director  nonnally  means  the 
State  Director.  In  some  circumstances, 
however.  EPA  retains  the  authority  to 
take  certain  actions  even  when  there  is 
an  approved  State  prqgram.  In  such 
cases,  the  term  Director  means  the 
Regional  Administrator  and  not  the 
State  Director. 


Monofill  means  a  landfill  where  waste 
of  only  one  kind  or  type  is  placed  in  or 
on  land  and  which  is  not  a  pile,  a  land 
treatment  facility,  a  surfece 
impoundment,  an  un4erground 
injectioD  well,  a  salt  4ome  formation,  a 
salt  bed  formation,  an  underground 
mine,  a  cave,  or  a  conective  action 
management  unit      | 

PART  261-IOENTIFlCATION  AND 
USTWQ  OF  HAZARObuS  WASTE 

3.  The  authority  citation  for  part  261 
continues  to  read  as  f()llows: 

AnUMritjr:  42  U.S.C  6to5, 6912(a),  6921. 
and  6922. 

4.  Section  261.3  is  a  mended  by 
revising  the  first  sente  nee  of  paragraph 


(a)(2)(iv)  and  the  first  sentence  of 
paragraph  (c)(2Mi)  to  read  as  follows: 

fMU    DMfiMMiefhMardoutwMti. 

•  •        »        *        * 

(a)«  •  • 

(2)*  *  • 

(iv)  It  is  a  mixture  of  solid  waste  and 
one  or  more  hazardous  wastes  listed  in 
subpart  D  of  this  part  and  has  not  been 
excluded  from  paragraph  (aK2)  of  this 
section  under  either  §§  260.20  and 
260.22,  §  261.36.  or  §  261.37  of  this 
chapter;  however,  the  following 
mixtiu«8  of  solid  wastes  and  hazardous 
wastes  listed  in  subpart  D  of  this  part 
are  not  hazardous  wastes  (except  by 
application  of  paragraph  (a)(2)  (i)  or  (ii) 
of  this  section)  if  the  generator  can 
demonstrate  that  the  mixture  consists  of 
wastewater  the  discharge  of  which  is 
subject  to  regulation  under  either 
section  402  or  section  307(b)  of  the 
clean  water  act  (including  wastewater  at 
facilities  which  have  eliminated  the 
discharge  of  wastewater)  and: 

•  •        *        «        • 

(c)*  •  • 
(2)«  *  • 

(i)  Except  as  otherwise  provided  in 
paragr^h  (cK2)(ii)  of  this  section. 
§  261.36.  or  §  261.37  of  this  chapter,  any 
solid  waste  generated  from  the 
treatment,  storage,  or  disposal  of  a 
hazardous  waste,  including  any  sludge, 
spill  residue,  ash.  emission  control  dust, 
or  leachate  (but  not  including 
precipitation  run-off)  is  a  hazardous 
waste.  *  •  • 

•  »        •        •        » 

5.  A  new  §  261.36  is  added  to  subpart 
D  to  read  as  follows: 

|2tl.M    ExMnptfMi  for  listed  iMordous 
MMM  centaMng  lew  oenccntrMon*  of 
haardmis  coMMiMnts. 

(a)  Any  hazardous  waste  listed  imder 
this  subpart,  any  mixture  of  such  a 
listed  waste  with  a  solid  waste,  or  any 
waste  derived  from  the  treatment, 
storage,  or  disposal  of  a  listed  hazardous 
waste  that  does  not  exhibit  any  of  the 
characteristics  of  hazardous  waste  in 
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subpart  C  of  this  part  261  and  that  meets 
all  of  the  requirements  in  §  261.36(b)- 
(d)  is  exempt  from  all  requirements  of 
parts  262-266  and  part  270  of  this 
chapter.  Any  such  waste  which  also 
meets  the  requirements  of  §  261.36(e)  is 
also  exempt  from  the  requireoaents  of 
part  266  of  this  chapter. 

(b)  Requirements  for  qualifying  for  an 
exemption.— (1)  Testing,  (i)  For  each 
waste  for  which  an  exemption  is 
claimed,  the  claimant  must  test  for  all 
of  the  constituents  on  appendix  X  to 
this  part  261  except  those  that  the 
claimant  determines  should  not  be 
present  in  the  waste.  The  claimant  is 
required  to  document  the  basis  of  each 
determination  that  a  constituent  should 
not  be  present.  No  claimant  may 
determine  that  any  of  the  following 
categories  of  constituents  should  not  be 
present: 

(A)  Constituents  identified  in 
appendix  Vn  to  this  part  261  as  the 
basis  for  listing  the  waste  for  which 
exemption  is  sought; 

(B)  Constituents  listed  in  the  table  to 
§  268.40  of  this  chapter  as  regulated 
hazardous  constituents  for  LDR 
treatment  of  the  waste; 

(C)  Constituents  detected  in  any 
previous  analysis  of  the  same  waste 
conducted  by  or  on  behalf  of  the 
claimant; 

(D)  Constituents  introduced  into  the 
process  which  generates  the  waste;  and 

(E)  Constituents  which  the  claimant 
knows  or  has  reason  to  believe  are 
byproducts  or  side  reactions  to  the 
process  that  generates  the  waste. 

Nele:  Any  claim  under  this  section  must  be 
valid  and  accurate  for  all  hazardous 
constituents;  a  detennination  not  to  test  for 
a  hazardous  constituent  will  not  shield  a 
claimant  from  liability  should  that 
constituent  later  be  found  in  the  waste. 

(ii)  The  claimant  must  develop  a 
sampling  and  analysis  plan  for  each 
waste  for  which  an  exemption  is  sought. 
The  plan  must  identify: 

(A)  Sampling  procedures  and 
locations  sufficient  to  characterize  the 
entire  waste  for  which  the  exemption  is 
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claimed.  Grab  sampling  is  acceptable  for 
this  purpose. 

(B)  Analytical  methods  that  the 
claimant  will  use  to  determine,  for 
wastewaters  and  nonwastewaters,  the 
total  concentration  of  each  UMistituent 
on  appendix  X  to  this  part  except  for 
those  constituents  which  the  claimant 
has  determined  should  not  be  present 
under  S  261. 36(bMl)(i). 

(iii)  The  claimant  must  conduct 
sampling  and  analysis  in  accordance 
with  the  plan. 

(iv)  The  results  of  the  sampling  and 
analysis  must  show,  for  both 
wastewaters  and  nonwastewaters.  that 
all  total  constituent  concentrations  in 
the  waste  are  at  or  below  the  exemption 
levels  in  appendix  X  to  this  part  261 
and,  for  nonwastewaters,  that  all 
leadiable  constituent  concentrations  are 
either 

(A)  At  or  below  exemption  levels  in 
Appendix  X  to  this  part  261,  as 
determined  by  testing  an  extract  using 
test  method  1311  (the  Toxicity 
Characteristic  Leaching  Procedure,  set 
out  in  "Test  Methods  for  Evaluating 
Solid  Waste.  Physical/Chemical 
Methods"  (SW-646)).  or 

(B)  Estimated  to  be  at  or  below 
exemption  levels  using  the  equation 
{l(AxB)+(CxD)]/(B+(20xD)l}  leach  exit 
level,  where  A=concentration  of  the 
analyte  in  the  liquid  portion  of  the 
sample;  B= Volume  of  the  liquid  portion 
of  the  sample;  CsQmcentration  of  the 
analyte  in  the  solid  pcMtion  of  the 
sample;  DsWeight  of  the  solid  portion 
of  the  sample. 

(2)  Treatment  requirements.  Any 
waste  that  exits  using  an  exit  level  on 
Table  B  to  appendix  X  to  this  part  261 
must  meet  the  treatment  standard  for 
such  a  constituent  under  §  268.40  of  this 
chapter,  regardless  of  whether  or  not  the 
waste  is  intended  for  laiul  disposal, 
unless  the  claimant  meets  the 
exemption  requirements  in  §  261.36(e). 

(3)  Public  Notice.  The  claimant  must 
submit  for  publication  in  a  ma)ot 
newspaper  of  general  circulation,  local 
to  the  ckimant,  a  notice  entitled 
"Notification  of  Exemption  Claim  for 
Listed  Hazardous  Wastes  Containing 
Low  Concentrations  of  Hazardous 
Constituents  Under  the  Resource 
Conservation  and  Recovery  Act" 
containing  the  following  information: 

(i)  The  name,  address,  and  RCRA  ID 
number  of  the  claimant's  facility; 

(ii)  The  applicable  EPA  Hazardous 
Waste  Code  of  the  waste  for  which  the 
exemption  is  claimed  and  the  narrative 
description  associated  with  the  listing 
from  this  part  261  subpart  D; 

(iii)  A  brief,  general  description  of  the 
nianu£BCturing,  treatment,  or  other 


process  or  Deration  producing  the 
waste: 

(iv)  An  estimate  of  the  average  and 
maximum  monthly  and  annual 
quantities  of  the  waste  claimed  to  be 
exempt; 

(v)  The  name  and  mailing  address  of 
the  agency  to  which  the  claimant  is 
submitting  the  notification  required 
under  §  261.36(b)(4). 

(4)  Notification  to  implementing 
agency.  Prior  to  managing  any  waste  as 
exempt  under  this  section,  the  claimant 
must  send  to  the  Director  via  certified 
mail  or  other  mail  service  that  provides 
written  confirmation  of  delivery  a 
notification  of  the  exemption  claim 
meeting  the  following  requirements: 

(i)  The  name,  addrros.  and  RCRA  ID 
number  of  the  person  claiming  the 
exemption; 

(ii)  The  applicable  EPA  Hazardous 
Waste  Codes; 

(iii)  A  brief  description  of  the  process 
that  generated  the  waste; 

(iv)  An  estimate  of  the  average  and 
maximum  monthly  and  annual 
quantities  of  each  waste  claimed  to  be 
exempt; 

(v)  Doomientation  for  any  claim  that 
a  ccmstituent  is  not  present  as  described 
under  §  261.36  (b)(l)(i); 

(vi)  Hie  results  of  all  analyses  and 
estimates  of  constituent  concentrations 
required  under  §  261.36{b)(l)(iv)  and  all 
quantitation  limits  achieved; 

(vii)  Documentation  that  any  waste 
that  exits  using  a  constituent  exit  level 
from  Table  B  to  Appendix  X  to  this  part 
has  met  the  applicable  treatment 
standards  in  §  268.40  of  this  chapter, 
unless  the  claimant  is  also  claiming  the 
exemption  under  §  261.36(e); 

(viii)  Evidence  that  the  public 
notification  requirements  of 
§  261.36(b)(3)  have  been  satisfied:  and 

(ix)  The  following  statement  signed  by 
the  perscm  claiming  the  exemption  or 
his  authorized  representative: 

"Under  penalty  of  criminal  and  civil 
prosecution  for  making  or  submitting  false 
statements,  representations,  or  omissions.  I 
certify  that  the  requirements  of  40  CFR 
261.3i6(b)  have  been  met  for  all  waste 
identified  in  this  notification.  Copies  of  the 
records  and  information  required  at  40  CFR 
261.36(d)(7)  are  available  at  the  claimant's 
facility.  Based  upon  my  inquiry  of  the 
individuals  immediately  resfwnsible  for 
obtaining  the  information,  the  information  is, 
to  the  best  of  my  knowledge  and  belief,  true, 
accurate,  and  complete.  I  am  aware  that  there 
are  significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations." 

(c)  Effectiveness  of  exemption.  No 
claim  shall  take  efiisct  until  the  claimant 
receives  confirmation  of  delivery  for  the 
notification  required  under  §  261.36 
(bH4). 


(d)  Conditions  for  maintaining  the 
exemption.  To  maintain  any  exemption 
claimed  pursuant  to  this  section,  the 
claimant  must  satisfy  the  following 
conditions: 

(1)  Changes  in  information.  The 
claimant  must  submit  to  the  Director 
any  change  in  any  information 
submitted  under  §  261.36(b)(4)  within 
ten  business  days  of  the  claimant's  first 
knowledge  of  the  change. 

(2)  Schedule  for  retesting.  The 
claimant  must  retest  the  waste  for  which 
the  exemption  was  claimed  on  the 
following  schedule: 

(i)  For  the  first  three  years  of  the 
exemption,  the  claimant  must: 

(A)  Test  wastes  generated  at  the  time 
the  exemption  is  claimed  in  volumes 
greater  than  10,000  tons/year  on  a 
quarterly  basis; 

(B)  Test  wastes  generated  at  the  time 
the  exemption  is  claimed  in  volumes 
greater  than  1000  tons/year  but  less  than 
10.000  tons/year  must  on  a  semi-annual 
basis; 

(C)  Test  wastes  generated  at  the  time 
the  volume  is  claimed  in  volumes  less 
than  1000  tons/year  on  an  annual  basis. 

(ii)  After  the  first  three  years  of  an 
exemption,  the  claimant  must  retest  the 
waste  for  which  the  exemption  was 
claimed  on  an  annual  basis. 

(3)  For  every  retest  the  claimant  must 
prepare  and  comply  with  a  sampling 
and  analysis  plan  meeting  the 
requirements  of  §  261.36(bKlMii)  and 
determine  the  concentratitm  of: 

(i)  Each  constituent  from  Table  A  to 
appendix  X  to  this  part  that  was 
detected  in  the  initial  test  within  an 
order  of  magnitude  below  either  its  total 
or  leachable  exemption  level  and  each 
constituent  from  Table  B  to  appendix  X 
of  this  part  that  is  identified  as  a  basis 
for  listing  the  waste  on  appendix  VII  to 
this  part  or  is  listed  as  a  regulated 
hazardous  constituent  for  the  waste  in 
the  table  of  'Treatment  Standards  for 
Hazardous  Wastes  "  in  §  268.40  of  this 
chapter;  and 

(ii)  Any  other  constituent  that  the 
claimant  has  reason  to  believe  may  be 
newly  present  in  the  waste  since  the 
most  recent  test. 

(4)  Exemption  levels.  The 
concentrations  of  all  constituents  tested 
must  meet  the  criteria  set  out  in 
§261.36(b)(l)(iv). 

(5)  Treatment  requirements.  Any 
waste  exiting  by  using  an  exit  level  for 
a  hazardous  constituent  from  Table  B  to 
appendix  X  to  this  part  must  meet  the 
treatment  requirements  for  such  a 
constituent  under  §  268.40  of  this 
chapter  prior  to  exit  regardless  of 
whether  or  not  the  waste  is  intended  for 
land  disposal,  unless  the  claimant  meets 
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the  examption  raquir#maBts  in 
§  261.36(e). 
(6)  Becords.  The  rJiimant  must 

miiintain  lecoitls  of  tfte  following 

information  in  files  on-site  for  three 
years  after  the  date  of. the  relevant  test: 

(i)  For  initial  testinf.  all  infcxmation 
submitted  under  §  261.36(b)(4).  all 
revisions  to  such  raatirial  sidimitted 
under  S  261.36(dMl)  vad  all  infonnation 
required  to  be  maintained  under 
§261.36(d)(6)(iii):      1 

(ii)  For  retests: 

(A)  AU  volume  determinations  made 
for  the  purpose  of  detpnnining  testing 
frequency  undw  §  26). 36(d)(2); 

(B)  All  sampling  anjd  analysis  plans 
reouired  undw  $  261.&6(dH3); 

(c)  All  anal3^cal  results  and 
estimates  of  leachable  omceDtrations  (if 
any)  kit  omstituents  required  to  be 
assessed  under  §  261.35(dK3); 

(D)  Documentation  shoMring  that  a 
waste  exiting  using  aay  constituent  exit 
level  from  Table  B  to  appendix  X  to  this 
part  and  is  required  to  be  reassessed 
under  §  261.36(d)(3)  %Mi  met  appUcable 
treatment  standards  itnder  §  268.40  of 
this  chapter,  unless  the  claimant  also 
claims  me  exemptionf  under  §  261.36(e); 
and 

(iii)  For  both  initial  tests  and  retests, 
the  claimant  must  also  retain  records  of: 

(A)  Tlie  dates  and  times  waste 
samples  were  obtained,  and,  for  total 
concentrations  and  leachable 
concentrations  that  were  malyzed,  the 
dates  of  the  analyses; 

(B)  The  names  and  qualifications  of 
the  person(s)  who  obtained  the  samples; 

(C)  A  description  of  the  temporal  and 
spatial  locations  of  this  samples; 

(D)  The  name  and  address  of  the 
latxiratory  facility  at  ^hich  analyses  of 
the  samples  were  perfonned; 

(E)  A  description  of  the  analytical 
methods  used,  including  any  clean-up 
and  extraction  methods; 

(F)  All  quantitation  limits  achieved 
and  all  other  quality  (ontrol  results 
(including  any  methqd  blanks,  duplicate 
analyses,  and  matrix  spikes),  laboratory 
quality  assiuvnce  data,  and  a 
description  of  any  deviations  from 
published  analytical  methods  or  from 
the  plan  which  occmred;  and 

(G)  All  laboratory  documentation  that 
supports  the  analytical  results,  unless  a 
contract  between  the  claimant  and  the 
laboratory  provides  for  the 
dociunentation  to  be  maintained  by  the 
laboratory  for  the  pedod  specified  in 

§  261.36  (b)(2]  and  also  provides  for  the 
availability  of  the  documentation  to  the 
claimant  upon  request. 

Note:  Failure  to  satisfy  any  of  these 
conditions  voids  the  exfraption  and  requires 
managament  of  the  waste  for  which  the 
exemption  has  been  claimed  as  hazardous 


watte.  SufamiaaioD  of  notificatioo  to  the 
Director  that  all  waate  omditiona  have  been 
satisfied  re-establishes  the  exemption  for  all 
waste  generated  after  that  date. 

(e)  Exemption  from  part  268 
requirements. — If  all  hazardous 
constituent  levels  in  a  waste  qualifying 
for  exemption  are  at  or  below  the 
appendix  X  to  this  part  concentration 
levels  at  the  waste's  point  of  generation, 
prior  to  any  mixing  with  other  solid  or 
hazardous  wastes  and  prior  to  any 
treatment,  the  waste  is  exempt  6t>m  all 
requiremmts  of  part  268  of  this  chapter. 
The  claimant  also  must  meet  the 
following  documentation  requirements: 

(1)  For  initial  tests,  in  place  of  the 
certification  required  at  §  261.36 
(b)(4)(ix),  the  claimant  must  submit  the 
following  statement  signed  by  the 
person  claiming  the  exemption  or  his 
authorized  representative  md.  if  the 
claimant  is  not  the  generator  of  the 
waste,  also  signed  by  the  generator  or 
his  authorized  representative: 

Under  penalty  of  criminal  and  civil 
ptoaacution  for  making  or  submitting  fialse 
statements,  representations,  or  omissions,  I 
certify  that,  fat  the  waate  identified  in  this 
notification,  the  concentration  of  all 
constituents  assessed  as  required  under 
S  261.36  (b)(l)(iv)  met  the  applicable  levels  in 
appendix  X  to  this  part  261  at  the  pwint  of 
generation  and  that  all  other  requirements  of 
40  CFR  S  261.36  (b)  have  been  met.  Copies  of 
the  records  and  information  required  at  40 
CFR  S  261.36  (dM4)  are  available  at  the 
claimant's  {acility.  Based  upon  my  inquiry  of 
the  individuals  immediately  responsible  for 
obtaining  the  information,  die  infonnation  is, 
to  the  best  of  my  knowledge  and  belief,  true, 
accurate,  and  complete.  I  am  aware  that  there 
are  significant  penalties  for  sulnnitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knoviring  violations."; 
or 

(2)  fot  every  retest  required  under 
§  261.36(d)(2),  the  claimant  must 
document  that  the  concentrations  of  all 
constituents  retested  as  required  under 
§  261.36(d)(3)  met  the  applicable  leveb 
in  appendix  X  to  this  part  261  at  the 
waste's  point  of  generation,  must 
include  infofmation  supporting  this 
claim  from  the  waste's  generator  if  the 
generator  is  not  the  person  asserting  the 
claim,  and  must  retain  such 
doounentation  in  files  on-site  for  three 
years  after  the  date  of  the  relevant  test. 

(f)  Nothing  in  this  paragraph 
preempts,  overrides,  or  otherwise 
negates  the  provision  in  §  262.11  of  this 
chapter,  which  requires  any  person  who 
generates  a  solid  waste  to  determine  if 
that  waste  \,s  a  hazardous  waste. 

(g)  In  an  enforcement  action,  the 
btuden  of  proof  to  establish 
conformance  with  the  exemption 
criteria  shall  be  on  the  claimant. 


6.  A  new  §  261.37  is  added  to  read  as 
follows: 

t»1J7   ExMiipllon  for  NaM  hsarrious 
wMlM  conttrinInQ  low  oonooRtralleiw  of 
honrrto<i>  MMioMlimilo  ond  mnogod  In 
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(a)  Any  hazardous  waste  Usted  imder 
this  subpart,  any  mixture  of  such  a 
listed  waste  with  a  solid  waste,  or  any 
waste  derived  from  the  treatment, 
storage  or  disposal  of  such  a  listed  waste 
is  exempt  bcm  regulation  as  a 
hazardous  waste  under  parts  262-266 
and  270  of  this  chapter  if  it  meets  the 
requirements  in  §  261.37(b)  and  (d) 
(including  the  requirement  that  all 
hazardous  constituents  present  in  the 
waste  be  at  or  below  the  levels  listed  in 
appendix  XI  to  this  part  and  that  the 
waste  be  disposed  in  a  landfill  or 
monofill,  but  not  a  land  application 
unit).  To  maintain  the  exemption,  the 
waste  must  satisfy  the  conditions  in 

§  261.37(e).  Any  such  waste  which  also 
meets  the  requirements  of  261.37(f)  is 
also  exempt  bom.  the  requirements  of 
part  268  of  this  chapter. 

(b)  Requirements  for  qualifying  for  an 
exemption — (1)  Testing,  (i)  For  each 
waste  for  which  an  exemption  is 
claimed,  the  claimant  must  test  fat  all 
of  the  omstituents  on  appendix  XI  to 
this  part  261  except  those  that  the 
claimant  detomines  should  not  be 
present  in  the  waste.  The  claimant  is 
required  to  document  the  basis  of  each 
determination  that  a  constituent  should 
not  be  present.  No  claimant  may 
determine  that  any  of  the  following 
c&tegoties  of  constituents  should  not  be 
present: 

(A)  Constituents  identified  in 
appendix  Vn  to  this  part  261  as  the 
basis  for  listing  the  waste  for  which 
exemption  is  sought; 

(B)  Constituents  listed  in  the  table  to 
§  268.40  as  regulated  hazardous 
constituents  for  LDR  treatment  of  the 
waste; 

(C)  Constituents  detected  in  any 
previous  analysis  of  the  same  waste 
conducted  by  or  on  behalf  of  the 
claimant; 

(D)  Constituents  introduced  into  the 
process  which  generates  the  waste;  and 

(E)  Constituents  which  the  claimant 
knows  or  has  reason  to  believe  are 
byproducts  or  side  reactions  to  the 
process  that  generates  the  waste. 

Mete:  Any  claim  under  this  section  must  be 
valid  and  accurate  for  all  hazardous 
constituents;  a  determination  not  to  test  for 
a  hazardous  constituent  will  not  shield  a 
claimant  from  liability  should  that 
constituent  later  be  found  in  the  waste. 

(ii)  The  claimant  must  develop  a 
sampling  and  analysis  plan  for  each 


waste  fot  which  an  exemption  is  sought. 
The  plan  must  identify: 

(A)  Sampling  procedures  and 
locations  sufBcient  to  characterize  the 
entire  waste  for  which  the  exemption  is 
claimed.  Grab  sampling  is  accepteble  for 
this  purpose. 

(Bj  Analytical  methods  that  the 
claimant  will  use  to  determine,  for 
wastewatera  and  nonwastewaters,  the 
total  concentration  of  each  constituent 
on  appendix  XI  to  this  part  except  for 
those  constituents  which  the  claimant 
has  determined  should  not  be  present 
under  §261,37(b)(l)(i). 

(iii)  The  claimant  must  conduct 
sampling  and  analysis  in  accordance 
with  the  plan. 

(iv)  TTie  results  of  the  sampling  and 
analysis  must  show,  for  both 
wastewaters  and  nonwastewaters.  that 
all  total  constituent  concentrations  in 
the  waste  are  at  or  below  the  exemption 
levels  in  appendix  XI  to  this  part  261 
and,  for  nonwastewaters,  that  all 
leachable  constituent  concentrations  are 
either: 

(A)  At  or  below  exemption  levels  in 
appendix  XI  to  this  Part  261,  as 
determined  by  testing  an  extract  using 
test  method  1311  (the  Toxicity 
Characteristic  Leaching  Procedure,  set 
out  in  "Test  Methods  for  Evaluating 
Solid  Waste.  Physical/Chemical 
Methods"  (SW-846)).  or 

(B)  Estimated  to  be  at  or  below 
exemption  levels  using  the  equation 
{(AxB)+(CxD)}/{B+(20xD)}  <  leach  exit 
level,  where  A=concentration  of  the 
analyte  in  the  liquid  portion  of  the 
sample;  B  =  Voliune  of  the  liquid 
portion  of  the  sample;  C=Concentration 
of  the  analyte  in  the  solid  portion  of  the 
sample;  D  =  Weight  of  the  solid  portion 
of  the  sample. 

(2)  Treatment  requirement^.  Any 
waste  that  exits  using  an  exit  level  on 
Table  B  to  appendix  XI  to  this  Part  261 
must  meet  the  treatment  standard' for 
such  a  constituent  under  §  268.40  of  this 
chapter,  regardless  of  whether  or  not  the 
waste  is  intended  for  land  disposal, 
unless  the  claimant  meets  the 
exemption  reauirements  in  §  261.37(f). 

(3)  Public  Notice.  The  claimant  must 
submit  for  publication  in  a  major 
newspaper  of  general  circulation,  local 
to  the  claimant,  a  notice  entitled 
"Notification  of  Exemption  Claim  for 
Listed  Hazardous  Wastes  Containing 
Low  Concentrations  of  Hazardous 
Constituents  and  Managed  in  Landfills 
and  Monofills  Under  the  Resource 
Conservation  and  Recovery  Act" 
containing  the  following  infonnation: 

(i)  The  name,  address,  and  RCRA  ID 
number  of  the  claimant's  facility; 

(ii)  The  applicable  EPA  Hazardous 
Waste  Code  of  the  waste  for  which  the 
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exemption  is  claimed  and  the  narrative 
description  associated  with  the  listing 
bom  this  part  261  subpart  D; 

(iii)  A  brief,  general  description  of  the 
manufactiuing,  treatment,  or  other 
process  or  operation  producing  the 
waste; 

(iv)  An  estimate  of  the  average  and 
maximum  monthly  and  annual 
quantities  of  the  waste  claimed  to  be 
exempt; 

(v)  The  name  and  mailing  address  of 
the  agency  to  which  the  claimant  is 
submitting  the  notification  required 
under  §  261.37(b)(4); 

(vi)  The  following  statement: 

The  exemption  for  this  waste  from  the 
hazardous  waste  regulatory  scheme  is 
conditioned  disposing  of  the  waste  in  a 
landfill  or  monofill  (and  not  a  land 
application  unit) 

(4)  Notification  to  implementing 
agency.  Prior  to  managing  any  waste  as 
exempt  under  this  section,  the  claimant 
must  send  to  the  Directs  via  certified 
mail  or  other  mail  service  that  provides 
written  confirmation  of  delivery  a 
notification  of  the  exemption  claim 
meeting  the  following  requirements: 

(i)  The  name,  address,  and  RCRA  ID 
number  of  the  person  claiming  the 
exemption; 

(ii)  The  applicable  EPA  Hazardous 
Waste  Codes; 

(iii)  A  brief  description  of  the  process 
that  generated  the  waste; 

(iv)  An  estimate  of  the  average  and 
maximum  monthly  and  annual 
quantities  of  each  waste  claimed  to  be 
exempt; 

(v)  Documentation  for  any  claim  that 
a  constituent  is  not  present  as  described 
under  §261.37(b)(l){i); 

(vi)  The  results  of  all  analyses  and 
estimates  of  constituent  concentrations 
required  under  §  261.37(b)(l)(iv)  and  all 
quantitation  limits  achieved; 

(vii)  Documentation  that  any  waste 
that  exits  using  a  constituent  exit  level 
bom  Table  B  to  appendix  XI  to  this  part 
have  met  the  applicable  treatment 
standards  in  §  268.40,  of  this  chapter, 
unless  the  claimant  is  also  claiming  the 
exemption  under  §  261.37(f); 

(viii)  Evidence  that  the  public 
notification  requirements  of 
§  261.37(b)(3)  have  been  satisfied;  and 

(ix)  The  following  statement  signed  by 
the  person  claiming  the  exemption  or 
his  authorized  representative: 

Under  penalty  of  criminal  and  civil 
prosecution  for  making  or  submitting  false 
statements,  representations,  or  omissions.  I 
certify  that  the  requirements  of  §  261.37(b) 
have  been  met,  including  the  requirement 
that  all  hazardous  constituents  present  in  the 
waste  are  at  or  below  the  levels  listed  on 
appendix  XI  to  this  part,  for  all  listed  wastes 
identified  in  this  notification.  I  also  certify 


that  arrangements  have  been  made  to  dispose 
of  the  waste  in  a  landfill  or  monofill  (and  not 
a  land  application  unit).  Copies  of  the 
records  and  infonnation  required  at  §  261.37 
[e){7]  are  available)  at  the  claimant's  fecilify. 
Based  upon  my  inquiry  of  the  individuals 
immediately  responsible  for  obtaining  the 
information,  the  information  is,  to  the  best  of 
my  knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

(5)  The  claimant  must  receive 
confirmation  of  delivery  for  the 
notification  required  under  §  261.37 
(b)(4). 

(c)  Tracking,  storage,  treatment  and 
other  management  prior  to  disposal. 
Until  a  listed  hazardous  waste  meeting 
the  requirements  of  §  261.37(b)  is  placed 
in  a  landfill  or  monofill,  it  remains 
subject  to  all  requirements  of  parts  262- 
266  and  270  of  this  chapter.  The  waste 
is  also  subject  to  the  requirements  of 
part  268  of  this  chapter  unless  it 
qualifies  for  an  ex«nption  under 
§261.37(1). 

(d)  Disposal  in  a  landfill  or  monofill. 
The  claimant  must  ensure  that  any 
listed  waste  meeting  the  requirements  of 
§  261.37(b)  for  which  an  exemption  is 
sought  is  disposed  of  in  either  a  landfill 
or  monofill  (and  not  a  land  appUcation 
unit).  The  landfill  or  monofill  need  not 
be  subject  to  regulation  as  a  hazardous 
waste  management  unit.  The  waste 
becomes  exempt  as  soon  as  it  is  placed 
in  a  landfill  or  monofill  unit. 

(e)  Conditions  for  maintaining  the 
exemption.  To  maintain  any  exemption 
claimed  pureuant  to  this  section,  the 
claimant  must  satisfy  the  following 
conditions: 

(1)  Compliance  with  modified 
hazardous  waste  manifest  system.  If  the 
landfill  or  monofill  in  which  the  waste 
is  disposed  is  not  a  hazardous  waste 
disposal  unit  subject  to  part  §  264.71- 
264.72  or  §  265.71-265.72  of  this 
chapter,  the  claimant  must: 

(i)  Ensure  that  the  manifest  form  is 
returned  from  the  disposal  facility,  and 

(ii)  Obtain  information  showing  that 
the  disposal  faciUty  designated  on  the 
maiufest  received  the  waste  for  which 
the  exemption  is  sought  and  placed  it  in 
either  a  landfill  or  monofill  (and  not  a 
land  treatment  unit). 

(2)  Changes  in  information.  The 
claimant  must  submit  to  the  Director 
any  change  in  any  infonnation 
submitted  under  §  261.37(b)(4)  within 
ten  business  days  of  the  claimant's  first 
knowledge  of  the  change. 

(3)  Schedule  for  retesting.  The 
claimant  must  retest  the  waste  for  which 
the  exemption  was  claimed  on  the 
following  schedule: 
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(i)  For  the  first  three  years  of  the 
exemptiim,  the  claimant  must: 

(A)  Test  wastes  generated  at  the  time 
the  exemption  is  claimed  in  volumes 
greater  than  10,000  tons/year  on  a 
quarterly  basis;        | 

(B)  Test  wastes  getierated  at  the  time 
the  exemption  is  claimed  in  volumes 
greater  than  1000  tons/year  but  less  than 
10,000  tons/year  mxist  on  a  semi-annual 
basis: 

(C)  Test  wastes  generated  at  the  time 
the  volume  is  claimed  in  volumes  less 
than  1000  tons/year  on  an  annual  basis. 

(ii)  After  the  first  three  years  of  an 
exemption,  the  claiihant  must  retest  the 
waste  for  which  the  exemption  was 
claimed  on  an  aimuil  basis. 

(4)  For  every  retest  the  claimant  must 
prepare  and  comply  with  a  sampling 
and  analysis  plan  meeting  the 
requirements  of  §  2ai.37(b)(l)(ii)  and 
determine  the  concentration  of: 

(i)  Each  constituent  from  Table  A  to 
appendix  XI  to  this  part  that  was 
detected  in  the  initial  test  within  an 
order  of  magnitude  below  either  its  total 
or  leachable  exemption  level  and  each 
constituent  fivm  Table  B  to  appendix  XI 
to  this  part  that  is  identified  as  a  basis 
for  Usting  the  waste  on  appendix  VH  to 
this  part  or  is  listed  as  a  regulated 
hazardous  constituent  for  the  waste  in 
the  table  of  "Treatment  Standards  for 
Hazardous  Wastes"  in  §  268.40  of  this 
chapter;  and  I 

(ii)  Any  other  constituent  that  the 
claimant  has  reasonto  believe  may  be 
newly  present  in  th^  waste  since  the 
most  recent  test. 

(5)  Exemption  lev^els. — ^The 
concentrations  of  all  constituents  tested 
must  meet  the  critei^ia  set  out  in 
§261.37(b)(l)(iv). 

(6)  Treatment  requirements. — Any 
waste  exiting  by  usi^g  an  exit  level  for 
a  hazardous  constittent  from  Table  B  to 
Appendix  XI  to  thisi  part  must  meet  the 
treatment  requirements  for  such  a 
constituent  under  §268.40  of  this 
chapter  prior  to  exit  regardless  of 
whether  or  not  the  i|traste  is  intended  for 
land  disposal,  unless  the  claimant  meets 
the  exemption  requirements  in 

§  261.37(f). 

(7)  Records.— The  claimant  must  . 
maintain  records  oft  the  following 
information  in  files  on-site  for  three 
years  after  the  date  of  the  relevant  test: 

(i)  For  initial  testing,  all  information 
submitted  under  §  i61.37(b)(4)  and  all 
revisions  to  such  material  submitted 
under  §  261.37(e)(2j,  all  information 
obtained  under  §  2ai.37(e)(l).  and  all 
information  requirep  to  be  maintained 
under  §261.37(e)(7|(iii); 


(ii)  For  retests: 

(A)  All  voliune  determinations  made 
for  the  purpose  of  determining  testing 
frequency  under  §  261.37(e)(3); 

(B)  All  sampling  and  analysis  plans 
reauired  imder  §  261.37(e)(4): 

(C)  All  analytical  results  and 
estimates  of  leachable  concentrations  (if 
any)  for  constituents  required  to  be 
assessed  under  §  261.37  (e)(5): 

(D)  Dociunentation  showing  that  a 
waste  exiting  using  any  constiturat  exit 
level  from  Table  B  to  Appendix  XI  to 
this  part  has  met  applicable  treatment 
standards  under  §  268.40  of  this  chapter, 
unless  the  claimant  also  claims  the 
exemption  under  §  261.37(f);  and 

(iii)  For  both  initial  tests  and  retests, 
the  claimant  must  also  retain  records  of: 

(A)  The  dates  and  times  waste 
samples  were  obtained,  and,  for  total 
concentrations  and  leachable 
concentrations  that  were  analyzed,  the 
dates  of  the  analyses; 

(B)  The  names  and  qualifications  of 
the  person(s)  who  obtained  the  samples; 

(C)  A  description  of  the  temporal  and 
spatial  locations  of  the  samples; 

(D)  The  name  and  address  of  the 
laboratory  facility  at  which  analyses  of 
the  samples  were  performed; 

(E)  A  description  of  the  analytical 
methods  used,  including  any  clean-up 
and  extraction  methods; 

(F)  All  quantitation  limits  achieved 
and  all  other  quality  control  results 
(including  any  method  blanks,  duplicate 
analyses,  and  matrix  spikes),  laboratory 
quality  assurance  data,  and  a 
description  of  any  deviations  frtnn 
published  analytical  methods  or  bom 
the  plan  which  occurred;  and 

(G)  All  laboratory  doounentation  that 
supports  the  analytical  results,  unless  a 
contract  between  the  claimant  and  the 
laboratory  provides  for  the 
dociunentation  to  be  maintained  by  the 
laboratory  for  the  period  specified  in 

§  261.37  (b)(2)  and  also  provides  for  the 
availability  of  the  documentation  to  the 
claimant  upon  request.  Failure  to  satisfy 
any  of  these  conditions  voids  the 
exemption  and  requires  management  of 
the  waste  for  which  the  exemption  has 
been  claimed  as  hazardous  waste. 
Submission  of  notification  to  the 
Director  that  all  waste  conditions  have 
been  satisfied  re-establishes  the 
exemption  for  all  waste  generated  after 
that  date. 

(f)  Exemption  frt>m  part  268 
requirements. — If  all  hazardous 
constituent  levels  in  a  waste  qualifying 
for  exemption  are  at  or  below  the 
appendix  XI  to  this  part  concentration 
levels  at  the  waste's  point  of  generation. 


prior  to  any  mixing  with  other  solid  or 
hazardous  wastes  and  prior  to  any 
treatment,  the  waste  is  exempt  from  all 
requirements  of  part  268  of  this  chapter. 
The  claimant  also  must  meet  the 
following  documentation  requirements: 

(1)  For  initial  tests,  in  place  of  the 
certification  required  at  §  261.37 
(b)(4)(ix),  the  claimant  must  submit  the 
following  statement  signed  by  the 
person  claiming  the  exemption  or  his 
authorized  representative  and,  if  the 
claimant  is  not  the  generator  of  the 
waste,  also  signed  by  the  generator  or 
his  authorized  representative: 

Under  penalty  of  criminal  and  civil 
prosecution  for  making  or  submitting  false 
statements,  representations,  or  omissions,  I 
certify  that,  for  the  waste  identified  in  this 
notification,  the  concentration  of  all 
constituents  assessed  as  required  tmder 
§  261.37  (bKlKiv)  met  the  applicable  levels  in 
appendix  XI  to  this  part  261  at  the  point  of 
generation  and  that  all  other  requirements  of 
40  CFR  261.37  (b)  have  been  met.  I  also 
certify  that  arrangements  have  been  made  to 
dispose  of  the  waste  in  a  landfill  or  monofiU 
(and  not  a  land  application  unit).  Copies  of 
the  records  and  informaUon  required  at  40 
CFR  261.37  (e)(7)  are  available  at  the 
claimant's  facility.  Based  upon  my  inquiry  of 
the  individuals  immediately  responsible  for 
obtaining  the  information,  the  information  is, 
to  the  best  of  my  knowledge  and  belief,  true, 
accurate,  and  complete.  I  am  aware  that  there 
are  significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations."; 
and 

(2)  For  every  retest  required  under 
§  261.37(e)(3),  the  claimant  must 
dociunent  that  the  concentrations  of  all 
constituents  retested  as  required  under 
§  261.37(e)(4)  met  the  applicable  levels 
in  appendix  XI  to  this  part  261  at  the 
waste's  point  of  generation,  must 
include  information  supporting  this 
claim  fit)m  the  waste's  generator  if  the 
generator  is  not  the  person  asserting  the 
claim,  and  must  retain  such 
documentation  in  files  on-site  for  three 
years  after  the  date  of  the  relevant  test. 

(g)  Nothing  in  this  paragraph 
preempts,  overrides,  or  o^erwise 
negates  the  provision  in  §  262.11  of  this 
chapter,  which  requires  any  person  who 
generates  a  solid  waste  to  determine  if 
that  waste  is  a  hazardous  waste. 

(h)  In  an  enforcement  action,  the 
biutlen  of  proof  to  establish 
conformance  with  the  exemption 
criteria  shall  be  on  the  claimant. 

7.  Appendix  X  is  added  to  read  as 
follows: 


10  ^4p  o  e  ~«o  ^ 


5 


1  a>  ©  —  „ 


_         S    8  8  8  8888    58oo       I    - 


2 

UJ 


X 

UJ 

o 

UJ 

V) 

I 


X    Ui 

< 


c 

I 


UJ 

o 

o 


UJ 

o 


< 

UJ 

—I 

m 

< 


l^|||£C««=:<*£:£:cc|«e=:c**»|£;££:8fcp2^*^,|85,=;i5ges2gs=:§gS5J£: 


15 


as 
o 


£:  S  S      C  9  S  P 

_.        _,     wwwww    www8888SS8   2S 

n  CS  ^  t  ££°  CCCCCCC^  *•  C££°  z^°  !2  C0C8  ^  ££  £^  o25og.-2ooddci  ^d  odd  s-<o  d  o  o  ::> 


to  encode; 


si;?       § 

'd  r"d  •-  d  T'C'-  d  s»^ 


s 

••««ff'd 


'§§gc=:««£:occ£:£:g«€:cc' 


SS! 


t***-— 5  *"  "^5*  p«         ^        n~n  •- ^  n  — S  t«.  •  »- ^ 


i 
»d~ 


8 


CC®  CCCCSCC®  ®  oSC®C®  IS®  CCS®  "~5^®  ®  ®  ®  °9  "^  doddd^o  dddc<o  d  gd  r- 


i 


<«lill?iif cE 

.^TT  S  S  £  s  =  £  £  c  «  <a 


>§  S  f  -  -  s  g  s  .i  J 1 1  E  «  «  a  I  ?  ? 

<<<<<<<<<<<<<<<<<ffla)ao 


I   T  <0 


r^  <^  1^ 


8222! 


ill 


66446         Federdl  Register  /  Vol.  60.  No.  245  /  Thursday,  December  21.  1995  /  Proposed  Rules 


m 

-I 
tu 

-J 
t 

X 

o 

UJ 

I 

CD 
"S  i 

O  (0 


^ 


■si 

^  Q 


3 


If 


II 


'  i   i 


^o  ^  ooo  c^o  o  ^ci  o  o  ^^o  o^c*g  w«o  CD 


«^ ^^ ^^  ^^  ^^  ^^  A  ^^o  ^^o  ^*o  o  ^^^^*^^ 


55 


j£:»£:£«£:g£:|§-85?^|5S8s=:f58=:*«|§||8£;£:£:e£:*=*  £«='£;«€ 


s 


.-  r^  w  •- 
ex  CM 


5 


^  o  CO      ^^  ?"      ^"      *"> 

a    9    S8Si    SS    S»8 

*^S*C)  ^d  w  d  o  o  r>d  d  ~c)  b  d ; 


s 


>  O  OO  40  O  00  "^C*? 
CD 


«i^^i«.«^<i^O<^^-*t4i^'Mk'>^O00  o  o  o  c^o  ^o  o  o  o 


§ 


S?88o    oS    S^q       ^8  ^ 

^o  o  o  d  o  ^ti  d  cd  d  d~~d  d  ~~o  ««o  (o; 


WCMN        CM        CMS 

^  w  T-        w~        ^QCM04 


8    8    $    888    8    88oo 

t  ^d  c<>  s'd  c*  d  d  d  ^d  ^o  d  d  d 


». 


^£»C£«='SgS?|'"SSf'"fSf8SCf28=:«»«»|||g8£:SS££®£»£®S 


C^SS 


t^  w  »- 
CM 


CM 


j»os*s*^s*ds~dddddc*do  codd~odo^o  o  <o  ce  oco  ^c^^^coc^^s*?" 


'^£~d  ^d  d  d  d  o  c*o  o  co  o  o  ^o  o  o  c^o  p  <o  ce  o  co ; 
'""""'     ~  ~'        ^  ~  ^^     ® 


d  ^^*^^^*"*^o  o  d  d  d  ^d  ^d  d  d  d 


SS 


Mi: 


'II 


[I 

if 


I 


;iSSS9> 


(its 

V    «    Q. 


I*. 

i  S  « 


»oo 


oo 


^6<Li 


OO 


II 

oo 


IP 

ooS 


555 

OOO 


5| 

CCi 

0000( 


lli 


I 


•5  9§.og.§,|§ 

65oc5oc56oo  o  ^o  o  o  o  o  o  o 


o,  ■  3,  •  3  • 

OlUlUHH  S 


II) 


IjIs'i' 

-   -   -   ■-  ■*=  -^  ■=?«?  CM  CM 

S  i5s 


V  A  0  A  O 


ooogggi 


i&aa&i 


Federal  Regieter  /  Vol.  60.  No.  245  /  Thursday.  December  21,  1995  /  Proposed  Rules         66447 


o     o  o 


5  5 
oedd^Nd 


X        ^  T-  CO  ^        o  ^ 

,    ,  (P      q  q  ^  o  (O  5  vj 

odd«-dddddd c^g S  d  •-  « 


-  S  Co- '' 8  CSCCE;®  ""  ®  SS  **  CC**  °  °  **  *  "  **  2  G®  ^  *=» »  o  <>  3  o  «  8  ~«>  o  ^  d  -  IN. 


8 


0>  O  01        (p  01  01 


f|n3£:85*"'88«5S«8tS««®||£C|~«c"C£C88C8*£:£:S288C?Sg9C£;ff  55  d^ddd^r; 


fs. 
CM 


««( 


S  888  888   S8SS  88888         §    2  i  5 

o  «  o  o  o  lo o  o  o CM  CO  o  d  d  d  CM  d  d d  d  d  «  o  f's^MB  e»  CO  cr^d  ^f^r^d  «  d  o  d 


EyStr^a     £5 


S       0>  9  < 


f>.  Q  8  ■« 


^^dddddiAdd;^d<odddc'dddd:^i0Oindf^« 


§eM_ 
qeq         Bqq-  •-.  oo<-o-o  S 

ocMOO^Mooooooodddd^o  ed  •-  ^;«c^<-  do ;*'£>': 


\m        _  CM  CM_  CM        CM 
l^*"<D^'"0O^^," 

jq  —  •-oO'-o  —  o 


—     o 
^d  •-dob 


—  —  8  —  5     — 


SSSiSSS     SS 


go  ^^ooooocoonr^d  bbbbb^bbo^ioo  —  b  —  r>. 


CO 

8 


?9z3C^fi^<D'^SQ'''*Oi-oi^cyrotoboe'~'~c 
^OCOOwScM  2g'"'^*'w^*'  gg^^'^S 


CM  ncn^c^ 


CM        2        CM 


o>  e>  01     «p  at  01 

'-.  -  r     ^  T  •: 


■3C||§8|8 

<D  O  <D         ^-  th 


a«o  —  owo  OOO  dddddedddddioor^r-ie  scored; 


?     g     5 
>o  vded 


«.^as!    -,"    s    ill    <^ii 


s~~o  eoooiobd^b«Dbbb^bbbb^iooinbr>.« 

—  ^  »-  ^  w  O— S.-        CM  CM 


6644S        FMteal 


/  Vol.  60,  No.  245  /  Thursday,  December  21,  1995  /  Proposed  Rules 


UJ 


X 

tu 

o 

UJ 

I 


II 


ll 


5  eo 


c 

1 


a 


3 


X 

UJ 

•  oc 
■  o 

o 

UJ 

-i 

UJ 


< 

UJ 


I 


If 


1 .1 


18 


oor'ooo 


os^or"*?" 


5    ?S 

^ei  lO  ei  o  v-  ; 


8CS* 


i 


2    S 

^Q£d«dg£; 


r^ooog  ^  ~ 


|5=:SC|8-5|E:g|££||88C°«£|8£?§5|£S| 


®so2s=:c£S8a 


)0>       •-  ' 

il  §1 


dot     ^ 

is  s 

_)  s»d  ^d  d  c~d  d  d  d  d  co ; 


I  ^odtfh^ei  lO  :^^o  c"d  d  5~d  d  ^g  d  ~r«.  ddM£*'C*<o 


g 


s 


>  M  O  ^  ^?"0  C"^«l  « 


.oj 


s< 


=    85 


-::    §         ::S 


dc^ds^or'cdiodd  ^  ~^c;s*oo^o^^o< 


SI 


Q    !***■»( 


8 

>d< 


2    §       82!-  « 

?|£:«*°SC°«°§5€?C|8''S|Cf|S£:||88£:»»£:|8C2§< 


8  icsc^c 


8  §i§ii  ^     §§   8 

dd  cdd  dd  dc^o  ^co  ^ooo  coio; 


'S^fi  5~d  d  s»d  d  c~cp  < 


mo 
^i^ddap; 


33 
III 

Hi 

UilUUJI 


II 


11 


pi 


I 


1^ 


if 

§i 
li 

U 

6 


as 

K    C 


lllllllf 


'oiiiiiii 


6  6  I 

Hi 

S4 


I-Elillilllllli. 


If-- 
"J 


|!jj 


fi 
Jllllli 


BO  I 


ll 


;i 


7  =7*^; 

T  A  r- 


I    I  ^  9  (i  c  fi 


iU 


CM 


I  w  cp  _L  ^1   _L  s  . 


'mil 


—  —  —  —  r>..-^»^e8>»-^^^^»^-'-®•- 


Federal  Register  /  Vol.  60.  No.  245  /  Thursday.  December  21.  1995  /  Proposed  Rules         66449 


•  '£ 


*  •  C8  £C^  ®  SCCC*** "  -  ^®  d  lo  d  c^r^c'd  c^^s^s^s^ct- 


.  ^ 


So     5 
[  d  d  ^d  •-  c~<jj  ^ 


I '^  "  '  ££8  S  Seccs  8  S  C8  8  S  8  "  "  "  «  CCSSe 


««c~opr»r- ~^-» 


'£:»8££: 
« 


n 

8 


§ 


£C£«|£:8-8££C«=*CC£5e-C|cio..«g.«^ 


S!     S 


•r»ewdr>r>~— -tM  «<0£~dd>-d 


!8 


s;^«  w  t;s;E-s.c>i  J  JO  s-o  o  -  o  ^£o  o  £;s-£££d  d  s;r:d  ^£~-~~5  ;:.e»  ~d  r-r-c-c^r-r- 


c^     2     2 
oc»d~d  J 


'^^S~o  cd  dconiodddio  ^"jr ; 


coefn 


oo     5 
C^Of«cD<oodd^d<-  r'fi ; 


r"'--'=i5-^--fp-88?8"""i?--::s-::e"''£58C££-£»8C8C8C£c§-£Cs 


~   --8    s;«- 


CM 


S  ®  £®  ££®  °  ^r"r"s~e>i »  «>  s» 


cw  » i0£*>dd«  d  c»^dd 


ey      2      2 


^^'-"-'-^s^-  -  ~ooc»^o  ~^^~^-»oco  ~o  ^~ -«—.-»—.*.> 


.    ..       if;§ 

of^ooconiodddio^«: 


f?     rSS 


1^  C\J  lO  o  cv 
CO  CD  CO  ^  CD 


66450         Fed«al  Register  /  Vol.  60,  No.  245  /  Thursday,  December  21.  1995  /  Proposed  Rules 


!3 

UJ 

> 

Ul 


X 

UJ 

O 

UJ 
CO 

< 
CD 


"2  i 
®   (0 


3 
*J 

iS  a: 
1  ^ 

Ul 

_i 

UJ 


< 

UJ 

|2 


If 


»-  «  ^ 

odd 


r^c^CT^dc^wc^dcoioModdcr^d 


o 
'dio 


SSSSS 

£»dd  do  d  ^ 


i  ^ 


CT-o  o  or"Co 


CC"! 


CM 


? 


•  o 


SSS! 


1  "«££:<«£:  =:cc88C888~°s 


CD  OD  (O  ^ 

»-  r*  ^  — 


<»        3 


(D  CD  CM  <D  CD 

.oc><,-c^dd9j«dd^^ddo^03 


^§1  ^8    SiS! 

r^OOO  M  CM  cod  ^OG^C 


iO  to  to 

^  ^  ^ 

■s~~SS*r'dd  d; 


•-  CO  — 

d  dd 


»-  8         ^  o »-  S         o 

r"r'?'~cddcDc»d«DioeMddd~r»d 


CD 

>d  o 


CO  S.  I 


S888S 


lo  o  o  o  a  o  c^ 


5  Z 

d  ^CD  CD  CS~C)  i 


888Sw^^^88c»Ss-8^88i-*3  ^— -^  c^d^j 


'ggSI 


t « •»  c:£:~  £:£C=:8  8  £8  8  8  ~  "  c 


O  O  OO  C^T-T 


CD  CD  M  <D  (0 

■cdc^^cdda^^dd; 

w       wCM  ^  (O  U)  • 


Q  CO 
5  CM 

>d  d  < 


o  S 
>d  d 


CO  < 
CM  ( 


~OOOOCMC»OOC»OOC~S*C* 


CD  CD  CD  [^ 


&.  &.  &.  a.  a.  cc  a.  (n  <n 


I 


CM  —  —  8 


:    : 

:    i 


•  *^  T I    :    '  5  •?    I    ■    :    '    :    "  "^  P    :X    '         :  •»  "9 
CMi>-c)>CMSq>   I  <>':;«?!i<<>iCMY4e6ir)»-icD<pT  — 

ricJ,t2;A4^254842^nj:ii?Ai72 

ciTi7'faiS')'i|*'!il'il'ii3T^-ilT^'^is6 
::8255fc52fe22::SSff2S28SgaSSg2S2 


coco  »  T  CO  5  T 

as  n  lA  o  S  (O 
^  CO  O)  ^  CO  N- 


Federal  Ragtoter  /  Vol.  60,  No.  245  /  Thursday.  December  21,  1995  /  Proposed  Rules         66451 


w 


ss$sl 


9 


•  cDr'*ooooor*r'r*r**  ^  ■— do« 


91^ 


8    i§         i         8 

o  9>  d  d  9  cro  c>  CM  ^  ^dr*c- 


££212  sea  8 


3§§         |S8S§ 


>CD~*OOOOOS~C'^^»»- 


Js 


•"'SS 


78 


t::Sg£88S«S®«*£:££g8-£:8a 


s  ii       i  Si  i  § 

o  j»  o  o  •  -»c8  d  CM  o  ^  d  C"S~CC*o  lo  d  ^M  2 


s 


S' 


if'"'"  mSSfxrx   €.&_-• 


f 


»- »- I- K  K  t- I- I- H  t- 


..■iilllifl'lli 

■t-KI-t-t-3>>>5xR 


KN.r«acoa>enAa<-inN.«K«-Kco>-iv 


—  r*  h.  K  N.  f» 


(0 

_l 
UJ 
> 
UJ 


X 

UJ 

o 

UJ 
Vj 

o 

< 

? 

OQ 

UJ 

CD 

.< 


»-•=• 


S     18  lo8 
or*  -o  iddi* 


8    8 

d-d 


8J 


^^^^^ddc-^d^ddd  ddd    jr*©^?* 


£S  I  I" 


c**-  or" 


CO 

dr«; 


% 


•?!::! 


::::::    -O; 

i   i   1  i   •  i   I 


I 


8 

d~.- 


qo8     8o 

ddd cd d ; 


•P         8       I   I   i    I   i   1   I 


f] 


a.      18  !S8 

O ~    :  d     :  dd ~ 


8         8 

"O  r»r"S*d 


I  M  15  ! 


C£^C    :    i    i    i®    i    i~8~J^ 


!    :    :        : 
:    :    I        : 


cs 


:0 


~»-or» 


!    :    :    ■ 
:    ;    : 
:    :    : 


I  I  i  i  i«i: 

i    :    j    :    : 
:    ;    ;    :    : 


8 


:  Oo8 

•■ddd; 


88 

'dd; 


8 

-d 


1  iC8^ 


o 
z 
w 
< 
o 


I   CJ  CM 


5  'c  « 

i  i  i  f 


!•& 


4|4 
til 


lis?  ; 


:    !    :    : 
t    •    I    : 


li!i 


H--VCD5CCS-C      .aaeaJKOo  =  c 
«>,5,>,*«o5<Bcn2£2£Sces 


Mllfli 


5  'o  o  'o 

M    N    Nl    N 


I?  f 

a»  — S 


:l 


N  N  N  "i 
C  C  C  C 
Q   9   9  $ 

(O  UJ  m  OD 


6    ^|g 

I  g  2  c 

^  ^  <n  CD 

ffimuu 


<y 


S  lo  a>  I 
CM  r>  lA  I 


g  T  CO 


JOS  —  >-LCMCM'-!      I 


I  O  ;m  r^  ( 
I  >-  o>  CM  1 


fc!,^ 


f-T'y'n^T^^^i:??. 


^Q$ 


I  O  n  CO  lA  (II 
•-CMVV  —  ~OpQ 
CO  —  '^CM»-0>«35 


i  CS  CM  in  lA 

I  P  3)  CD  Cy  ^  ^  lA 

I  cy  *-  to  eg  N.  ir>  CO 


66452        F«deral  Register  /  Vol.  60,  No.  245  /  Thursday.  December  21.  1995  /  Proposed  Rules 


3 
C 

C 

o 

UJ 

> 

UJ 


If 


Federal  Register  /  Vol.  60.  No.  245  /  Thursday.  December  21.  1995  /  Proposed  Rules         66453 


5 


qoBoeoBBoB     B     q( 
-o  ociooododo  f  o  c  o  d  d ; 


dd; 


ON  B 

dd— j'd 


5 
d~~c«d; 


§ 


o     o 


iSiSS 


c^c^c^c^r-oo  o  ^^^^^ 


oo8 
ddd 


do  d  d  d  do 


11 


^~r'^oor»?'?*« 


8§ 
d  d~: 


4. 

£ 

' 

i 

i 

: 
: 

.§ 


<y         q 
dd  r'^-wwfo  ^r*© 


I 


r"Oc~c~c~r>-» 


o 
»-d 


Oh> 

do 


£££!< 


11 


dco 


CO  o  c~c»c~o  r»o  c* 


00 

I 


SiS 


8 


« 

OM 

dds~r" 


So 

d  d : 


o         o     o 


S! 


lSg5S 


oooooooo 


si 


"S»o  o~c*~« 


or"C~c~s^c~C"or''*-d::~ 


"d  r"docod: 


§1    8    si 
dds»dco< 


IS!S 


CM  S 

d^^d 


o     o 
^dcdcci 


•ddd~?» 


ooS 
-ddd 


^  O       00       « 

SSSSoSS 


§1 


-o  occ-::-n 


8§ 


l^r; 

^ 

^ 

s 

-ess 

=^ 

: 
: 

1 

0.12 
(') 
(') 

r»o  «(         q 

dds-t^  ««?-oc»r'0 


dcM: 


8 

•-  d; 


s^corT" 


rt 

i 

—  o 

(D 

cc-l" 


8Si 

O  O; 


« 

dd; 


8 

»d; 


o     o 
•^d^d; 


88 

>r"C~dd 


8ss; 


00      < 

;8So! 


oooooooo 


si 

^^cc'd  decern 


§ 


o  c~r" 


'~o  T- 


I 


c^i 


«  ®  c\j  J,  ■'.  o    ■ 

S  «  01  £  '  .fe  75 


f  ai 


9  £ 


?•«  £  c  a  S  g  c  g  5  •5.S  = 


lilli 


2^  S  2 1 
a  Q.  a  air 


7 


gl5!55;T2g::f&f  J 


I    :■;;;:::    i    :::  >0    '::    I    ;;::::!    i    i.  I    I    ;    : 
^oiadd><o^oo?M^<ong^iooooc6Q(6c690iQ<-^o 


•  f^    •        •  n  (O  I  N.    ■  T  8>  eji  jg  ^  tji  cjj  lo  1  CM 

J)S<oooJ>'-iiTSoT^SoKS<6epTto 
r^.TT'^'^Ao'OlodJil'Wij.BTio'- 


cDoaiQcv^o^StpiAio^-SonnoSoScNiAn 


ocno0'---ifl'-oo 


66454         Federtl  Register  /  Vol.  60,  No.  245  /  Thursday,  December  21,  1995  /  Proposed  Rules 


C 
C 

o 


> 


X 

UJ 

o 
ui 

CO 

< 

CD 

I 

z 
o 


z 
< 

CD 

UJ 

-I 

CD 

< 
I- 


»  01 

II 


II 


oc 


«9    < 

ll 


§1 


? 


COMN. 
OOO 

dob 


"o~r-c~< 


n 
10  b  c»n 


'«  ^C«i 


«eM^. 

OOO 

to^ddd 


ID 
C~b; 


n 
«br"« 


cr"«c~«< 


s 

oc~ 


«  w  r^  »-      lo 
o  o  oo  S      S 

•otor^bbbbc^b; 


■2  c  C/1  « 


3>C0cSw<OgKK>-l-i=KKKKKtr°|SK 


1 


Federal  Register  /  Vol.  60,  No.  245  /  Thursday,  December  21,  1895  /  Proposed  Rules         66455 


(0 

_i 

UJ 

> 

UJ 


2 


o 

z 


o 

UJ 
CO 

(0 


o 

UJ 

(- 

< 
oc 
t- 

X 

UJ 

oc 
o 
o 

UJ 

_J 

UI 
Q 

o 
< 

UI 

-I 
GD 

< 


f 


I 


If 


it 


"C*«i 


^    2 


££:£:«  c®  fe  °  cc!?  «  ss;  £c*»  sees  8  C£ 


8888    SoSS      ^ 

?»Q  gr'cbbbb  r"bbbbc»'-oi 


p  « loob 


S 


S  CM      9c4 


IN. 
I  OB 


s      s 

J- s~«  bh-  r»r*b 


o 


!881 


c^s^r'cr'ccoo  ~~C"oc~o  io~c~s~gjoc»ior" 


8' 


n  S  «  p> 


^S~^o  ^oioc^^nor'T^oooooO'-ooocibb^r^bbbbr' 


I  bo 


o 


^    S         §         issii         228%::    iii^      § 

I  CCS^P  c~otbc~C~«9b^r-.r'bbbbbe2Pr'bbbbbc~bbbbr'»-bN 

>-»~»^       .w       «        .»»«—«        .w(0  — '  lO  l2)  w  i.  wM        CD 


less 

I      m 


8  .  S 

^  cT'^  £:•  <=»  £8  S  CCCS  '  S  8  °  ££8  S  £ 


CM 

I  b  ^  »  ^  <r ! 


•  E  o  ^  o  t '-  o  r~p  pop  c*o  e  f» 


s       s 


?9P 


§   :i   s 


8 


IS! 


81 


(DO  K  ^^o  c^cc^^^oo  ^cco  ^OIOO^^a)Or'''>C~000000>'-000000~0000~COOP 


8 

1 


"8 

■9 


I 


^    _*   O    O   7    w 


Sis 
||€ 

c 

8  fi  =■£■££  s   :  5 

N    N    N    N    N    N    N  "S-ii 

cccccccc^ 

ffl  ffl  O  O  ffl  ffl  ffi  ffi  ffi 


la 

If 
H 

V  9 

CD  00 


IS 
ss 

«  2 
o  (S 


St 
11 


o  o 


I 

>■ 
c 

S  c 


?'2 


It 


CO 

< 


cb!AT$4TTCMrth-rJc\i 


TeOf«.Td>csnoT 


J  T  h-  ep 

I  CT    I     I  -    IT 
I  J  rt  h.  vo  r^  ' 

.  ^  _»505«5iA5TT5pT 
(•-CS(CM**^^'-*'-«OS 
S««D«-K-'-b-CM>-KKO»»-« 


->? 


TiaTTT'J'ycj.'J?™, 
cM?S^'-^«J)J>oie«-i 

CMN-o»-»-iovor«-N..-rtp«.i 


lerai  Register  / 


86456         Federal  Register  /  Vol.  60,  No.  245  /  TTiursday,  December  21,  1995  /  Proposed  Rules 


2 

(- 

X 

UJ 

(E 

o 

o 

UJ 

o 

f 


s 


11 


11 


if 


SI      i    § 


or* 


§^^  CO      to  CO  ^ 

.      .8^    &8    8    8  8 

c^ottdoof^oo  c^d  •-  dc*c*^dc^^  O'-'-^wdc^w  ^r*r*Qr^dc*oc^  ^r^^r^c^c^^^dd 


^ 


C8CC«s|£:8§J|f£:s8|||8|=:|ss£:|i 


is£:85!£:£:®£:°c®- 


C'-? 


*  ? 


8 

OS* 


11 


II 


S    ^    888    88    8o.S 

"d  CO  M  o  d  o  ~o  o  r"0  o  d  ~? 


s 


^ 


p  n 

18 


^c^  o~»-oeo«o«occ"s»s»s»?»oc~cc»?»j»o«oooo?»oc*ddd 


§        § 


,g 


S8 

'COO 


8£§ii  i§  M      .  . 

^o d d d d CO o cd •- dcs*d d~c~o»-»-»-5>jdc~CM?'s»c»o cd c»dc»»-  nddd^d c"d d d 


CM  CM  CM        CM        CM  r« 

§§§    8    SSi 


2r'j|r'9S"C"dr»or'aa ' fi9^P &S8 fi9c~s«o!e r'oooooo »-  c~q  e* ^•r•dr»dr»dc^ 


■C"^? 


;;    5  SI    9Sii§    8^    SmaI    {^8^    8  3  i 

c~«  I  ?"0  c»c~c~c»o  ~o  odddc^ddcdddc^odd  c~do  <o  co  ds  ccccccd  ccccc 


ccd  ccccco  todddcdcddd 


o  >.>.  o 

mil  11 

2220  2  t2| 

UOUUUUOUi 


S 


*  e  c  E 


illliillltigg^^tti 

t^Hla^dddS  §  8  §  §  §  g  I 


a 


IS 

l6 

N    N 

c  c 

00 


± 

r*. 
«* 

lies 

an  o  •=. 
A  A  AT 

N    N    N    N 

c  c  c  c 

llll 

0000 


14;- 

(0  CO  CO  CM 

N  i^  t  s 
C   C   g   O 

Ills 

0000 


CM  n  9  <p  S 

CM  to  CM  a  K 


Federal  Register  /  Vol.  60,  No.  245  /  Thursday.  December  21.  1995  /  Proposed  Rules         66457 


§ 


.0       ppp       000  60h>0       00 

ooQjooojodddcM  «ddddcMdd< 


10        CM 


I  CM  — 


S    8       ^3SI^8    ^ 

*^oioo  iQdccdddddiadoci^^nnnnonni 


-«  o  r^  d  r^ 
10 


s 

!i|!i^|!S8|p|gf§gS88°||£C|-"£SC=:£:5|C|gS?^|8§|?:|KSC«S" 


»<0<OC*f^<OCD«DC* 


00  0>  O)  < 


CO^C3<pCOOQO  ncOCOCOC^^^^  ^ 

88    sis    §§§       888i    Mils  § 

odiodddiodddcMcoddddcM^dddddioo^c^ioaoo^d: 


O)      at)  o  OD  o>  o> 

V      S  SC  S6      CO  f~  ' 


2    i    5       E^gS^rii    si 

*o  *oodrT"Oodddioddr'd»dddr'ddddciooiodr^ 


■^«^s 


^  s  §     ^ssj^i  ^ 

^oiAdod;^cddoddiodpc««««' 


"gCS 


-   ^  o  ti  o  r» 
10 


f|||§'|fS8||f?gf|S8lgS»§|££|'-«CSCC£S§£|S5JSyS|§|;c|5SC«S»««C55«»$C|885! 


S 


t        =        W 


9  9  9^ 


§^    S    8    ^8§S^ii88^^§ii§ 

ddeod'-diflddddqiddddddddddiooc^cmaeocdccc 


8 


sis 


0 

o  *ood  r* 


_^        O        0>  0>  0>              0)0) 
rt       CO       s  9  <C      " ' 

1  ^     o     9  e  o     h-  < 


CM S »: p p     —5     p     008     ooSS 


r'cooooojoooc^ocoooo^odddc^iooiodi*. 


:.«!iA>."- 


eol 


lli'ii'if 

OOOOOQO 


a 


At' 


CM  cJ)   A   I 


Sill... 

0000000 


» 


2n 

A«: 


lllllllillllllllii 


IS 

§"€CM 

5  c  o 

IIS 


9  e  c^  4 


cA 


000000 


00 


•5  5  r 

_  E  e  _ 
ooooc 


e  » 
_  E  e 
boo 


c  — 

E  "Fl 
000 


4'. 

CM- CM 

S.2 
o  o 


e  'a 

3  _ 

7>   >■ 


S  U  = 


TS    U    U  ^ 

ss§B 


c  c 
o5 


C   V 

00 


■N    p  ^     :       5       —  ^  w     . 

^t>,      Sgcccc     ■ 

acczommata  — 

Ooooooujujujujujuiujujujujui 


UJ  UiUJ  UJ 


is-cpioTo    ■  T <i ep    ■  "P to    ■©    ■ 

iJ.'-'-     ICM'-OlT^T     If"-     ICM 

•-o»cO'-'-Kr»io^iO»-«-io»-<o 


66458 


Fedoral 


■D 
« 

C 


1 


> 

UJ 

-I 

X 

UJ 

< 
z 
O 


o 

UJ 

(» 

< 

CD 
I 

(0 


o 

UJ 


2 

< 
cc 

I- 

X 

UJ 

cc 
o 
o 

UJ 

-I 

UJ 


< 

Ul 


CD 


If 


52 


ir  /  Vol.  60.  No.  245  /'  Thursday,  December  21,  1995  /  Proposed  Rules 


Fedwal  Rggigter  /  Vol.  60,  No.  245  /  Thursday,  December  21,  1995  /  Proposed  Rules         66459 


m 


O  O^CMOO 


::    8 


o         w  n  o      ^  o         n 


or»r*«- 


WW        CO 


g  jr  ^o^^oo^5~?»~cMioK  ~oo*  oc^do^^^^^eio^ 


c^     m     n 


u 


iooc*of*r'o~0" 


s 

di 


i~~«e~r'S 


s 


i»  eo  ^  u> 
CM  •-  <o  h» 


SO~<OCpOOOOOOOp~Q~0»-^OOtOOQr»r~OP»-'-r~«eMC~0»^COOOT-OS»— 'C 


— 82"'" — s8i"~*^S"'***S — ^^^*-*-*    u»~=-      ::-    S^"*^*^    ^~~"^SS8"if?~8    8^5'g 


^  de  din 
CM      j<       — 


CM         ^ 


cccccsa 


r»or»d~d  dr» 


■W  CO 

—  3  1^  eg  o> 

—  ~'  \n  a>  >-               CMCO 

"^  §          8S 


ISS 


s 


£       fei 


r'C~Pr'oocoos~«oc~N>oooDs»~«e 


2    8         §  " 

•  O  CO  ?*C»«M  d  C; 


«D<D       «  M  ( 

■•?»?•€««*  in  ~dd»-dc»c~d< 


818!       S  CM    5    ? 


r'S'd  r"d  dsniodddin  cs  ^* 


r>>        CM  CM 


<DCO 


c^'  ^r**"* 


CO 


I  d  d  CMO  <p 


o  r»o  ~CM 


o 


CD 


1^  r>      a  CM  N. 

WW      o  o  w 


■  r'fjc^oos^oo^oo* 


or^r*-- 


S8 


2^CM  lo^^oowos^r-oo; 


§i 


-p^S^COO; 


^      r»      N. 
eg      w      w 
'r"C*dc»d  r«d  rrr^s^C" 


w  ooo  w 

s~~o  ~jypioddr'dtiC~o  c^d 

C-w       ^CM  CM  eg  5  O       Ww>-w 


>co 


>  ~S  "-  ^  0( 

I  _• Q  lO        ^  ( 


I  CO  o  o  ~c~e 


I  u>  lo  ^w  ro  C'S  un      SSSSZ'C^e 


S    »  8 

l§''»£C§g£:£C£g8|£ES§s888§CC£C£S5f5?"5££-°C«§C5C5£:«£££:sC§§82§f§8§''|C58 


oia^C^C^^  — 


*a 


•o  ^d  ^d  d  ^dd  dddcdr"cor"d  d»  c^d  in  ~ 


(O 
CD  <D        CD  v~  CC 

•r-  ^  O  O  ^ 

r'2~odc~dd~codr"f^ 


w  o 

ddeo  s»s~co 


Si    8       §§ 

9  d  CO  c^d  d  cs 


CO  s 
CO  CD        CD  fit  S 

•^^e*^  lO^dd'V  d^cdd 


^^^^^o  o  ceo  c*"**^*"**"""^©  ^*o  "^ 


CD        CD 

«^        r        - 

ocococcr- 


ssmI 


K        CMCM 

«>«       ".T  ... 

ceo  CO  oeewiAoooincseoo 


S  9  < 

£££ 

UiUlU 


b  o£  E 

O  O   O   w 

c  c  c  c 

>.  >.  >s  >« 

S€£€a_ 

UIUiUiUIU.U. 


[LCLiIuZu.lL. 


■"■55 


.yi2  if  I'll  I  III 
III! 


fl)  <C  <0   C   fl)  o 


ll^lf. 


m 


if 


(0 


1^^ 


WOfOJ'-loSJ)  — 


c  e  s  o 
Oa.Q.a.aa.a.Q.aQ. 


22ffff«S 

<B   0   O   O   O    " 


ii 

>.  >. 

c  c 
e  e 

0.0. 


^^■^T?1' 


(DT-(60t^i-»-  —  coh-t^oSmw 
r«.wtv-.-oO'-wwinN.cDr>.'-r^in 


m  T  K  T     1    T  3>  *?  7  "^  T  i  T  irt 

.Tinieineoc^ooeoweonto   iTTi^T'.    ,...._ 
^gbttcscM^g'<torgo9'«CM^rh>^<0CM^'4'ct>cSd5 


«f    i^    IP    I    •    • 
•Trycvj^>ipc;.cx--^ 


inpcOKcoi/><-inlcpodd>r<>q>r>io<C9T'~<oc>>0ioeoq>'-Qo«<-o>QiATr 
'^iTiO'-f*-J.3><oTc9acpjTj.T5'T>»   i  —  1  IIc^TpSoB^pirtcpl 

oSd>cDincMMO^CMeMd>insowwocDiASe>KcM(D5cDCM 
S^r^ini25cDa><-'-CD29inf^S  —  d5<-r->-T-^N<-<-ASrs.cBoocD«>-<0rM  — 


UMI 


66460         Federal  'Register  /  Vol.  60,  No.  245  /  TTiursday,  December  21,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  245  /  Thursday,  December  21,  1995  /  Proposed  Rules         66461 


U^ 


§  §  i 

o  s  a  a  o  <^  «^  -  «  £  £ 


r-?>«  r>  o  n  Q  Q 


C8SS§8R«CC=:g: 


M  (D 


i        8 


B        CM        o  o 


si~j 


S  A  Ca 


■o  o  n  «  I 


s 


o        S        S 


% 


og~coocgo»-or'~r"C^oino^cM 


>^  <^  w  ^ — ■r-'T-       ^  CM  a> 


CM  . 


if 

l£ 
o  c; 


cm"  cm" 


3 


.CM.    . 


li 


o  o   -   " 

c  c 
o  e 

€.& 

o  o 


ttlillll-bil 


9 
o 


as 


-Ills 


~  -B  <B  o  s  - 

-   -^  >^t    - 

3  >  >  >  5  X  N 


»-d>OiOJp«6cMeoior>.^r>.io_^_,  _^_^ 

ocDr^e»or^f^»-e»>lcMoi>»gToop<i6 

d>AioioeBmncp9CM<MCM(P?oir>^m? 
^.^.^.a>ood>a>a>a>•-lOK<orx■<-^•oo•-^>• 


(0 


66462         Federa^  Register  /  Vol.  60,  No.  245  /  Thursday,  December  21,  1995  /  Proposed  Rules 


Table  B.— Quantitation-Based  Conditional  Exit  Levels 


Hime 

MCL  berKhmarfc  dJtion 

Toxicity  bertchmark  option 

CAShto. 

Wastewater 

Nonwastewater 

Wastewater 

Nonwastewater 

Totals 
(mg/i) 

Totals 
(mg/kg) 

Leach 

(mg/i) 

Totals 
(mgfl) 

Totals 
{mgfl<g) 

Leach 
(mofl) 

208-96-8  

Acetyl  chlctide  

Ac8ty(-2-<l»toufea. 

0.02 
(') 

1 

0.013 

0.01 

0.008 
V) 

0.05 

0.000034 
(') 
(') 

(') 
(') 
0.007 

0.02 
(') 

0.02 
V) 
1 

0.013 
0.01 

75-36-6  

591-08-2  

(') 

(') 

(') 

107-02-8  

Acrolein  . 
Acrytamid 
Aaykxirtri 
Anatoxins 
Aldicart)  .j 

,   

ai 

6"o^ 

0.008 

(') 

0.000034 

(') 
(') 

(') 

V) 
0.007 

V) 

V) 

0.0025 
(') 

0.606013 

"W 

20 
(') 
(') 
(') 
(') 

6!i 

0.008 
(') 



79-06-1  

» 

0.01 

107-13-1  

B  

1402-«8-2  

116-06-3  

0 

0.05 

0.000034 
D 
(') 

(') 

(') 

0.007 
0.0005 

(') 

(') 
0.0025 

(') 

309-00-2  

AWrin i 

0.000034 
(') 
(') 

D 
(') 
0  007 

107-18-6  

Allylaicoh 
Aniinornet 

Aminopyn* 
Amitrole  .< 

D<  

(') 
(') 

(') 
(') 

(') 

(') 
(')      ■ 

2763-96-4  

504-24-5  

61-82-5  

tiyKJ- 
W.5-. 
me.  4- 

120-12-7  

Anthracenj 

Arsenic  ... 

Aurainine 

Azaserine 

Benzidine 

Benzotrich 

Benzo<a)p 

1 

7440-38-2  

" 

2465-27-2  

(')       . 
(') 

0.0025 
(') 

(') 

(') 

0.042 
(') 

(') 
(') 

0.042 
(') 

(') 

(') 
0.0025 

{') 

0.000023 
nnnn? 

115-02-6  

92-87-6  

98-07-7  

50-32-8  

oride 

ffene 

205-82-3  

Benzo(j)flijoranthene 
Benzo(k)flw)ranthene 
Benzojg.h^lperylene 
Benz(a)an|tiracene  .. 
Benz(c)actldine  

..,...„„..„.. — ...._. 

207-08-9  

191-24-2  



V 

0.0002 
00008 

56-55-3  

D 

20 

(') 
D 
(') 
(') 
0.00004 

D 
(') 

(') 
(') 
0.1 

0  000013 

225-51-4  

nnnn>; 

542-88-1   „. 

357-67-3  

Bis(chloro« 

ether. 
Bruane  ... 
Cartazole 
Cart)ono]<{ 
Chloral  .... 

nethyl) 

(') 

20 
(') 
.     (') 
V) 
V) 

0.00004 
(') 
(') 
V) 

V) 

{') 

(') 

(') 
(')■ 
(') 
(') 
<*> 

(') 
(') 
(') 
D 

n 

(') 

20 
(') 
(') 
(') 
(') 

86-74-8  

353-50-*  

75-87-6  

rfluoride ... 

305-03-3  

57-74-9  

ChJoramb«j 
Chlordane 

cil 

494-03-1   

107-20-0  

110-75-8  

107-30-2  

5344-82-1   

542-76-7  „. 

Chkxnaphtzin 

Chloroacelildehyde  . 

Chkxoethvi  vinyle 
ether,  2]-. 

Chlorometltyl  methyl 
ether. 

Chlorophe(iy<  thio- 
urea, I-0-. 

Chloroproftonitrile. 

(') 
(') 
(') 

(') 

(') 

n 

D 
(') 

V) 

(') 

0.1 

(') 
0.5 

(') 

(') 
(') 

(') 

0 
(') 

D 
(') 
(') 

(') 

(') 

0  1 

6358-53-6  

7440-48-4  

3-. 
Citrus  red 
Cobalt 

to.  2  

(') 

(') 

(') 

(') 

57-12-5  

Cyanide  .. 
Cycasin  .. 
Cydohexai 
Cyctohexyl 
dinitroph 
Cyctophos 
Daunomyc 
DDD  (o.p') 
DDE  

wne  

W,6- 

enol.  2-. 
)hamide  .. 
n 

0.2 
(') 
10 

0.1 

(') 
D 

n 

0.000058 
D 

0.000081 
(') 

T'j 

(') 
(') 
(') 

0.2 
(') 
10 

0.1 

V) 
(') 
(') 

0.000058 
V) 

0.000081 
(') 

„.„. 

6.66663 

?) 

0.0078 
(') 
0.0033 

0.00037 

14901-08-7  .... 
108-94-1   

(') 
(') 
(') 

(') 

D 
<') 

n " 

V)     

D 
D 
0.1 

(') 
{') 
(') 

131-89-5  

50-18-0  

20830-81-3  .... 
53-19-0  

ai 

(') 
V) 
V) 

(') 

72-55-9  

3424-82-6  

DDE  {Ofi") 
DDT 

(') 
0 

(') 

50-29-3  

789-02-6  

192-65-4  

DDT  (cpT 
Dibenzo- 

(') 

(') 
0.001 

0.0002 
0.0002 
0.01 

0.0002 
0.00003 

0.001 

189-64-0  

(a,elypyiBne. 
Dibenzo-  [f  hjpyrene 
Dibenzo-  (i,i]pyrene  . 
Dtoenzo- 

[cglcartBzoie. 

7H-. 
Dibenz-  (a^)acndine 
Dibenz-  (a^)ant- 

hracene. 
Dibenz[a.j]  acridne  .. 
DiethyHj-nJtrophenyi 

phosphate. 

Diethylstibestroi 

Dimethyl  scilate  

DimethyberzKine, 

3,3'-. 
Dimethyl-  lfenz(a>- 

anthrac^ie.  7,12-. 

0.01 

6.06663 

{') 

0.0078 
(') 
0.0033 

0.00037 

189-64-9  

194-59-2  

"labi 

•• 

« 

226-36-8  

53-70-3  ..„ 

224-42-0  

0.00003 

■••••.....H..M^..». 

(') 

0.0078 
(') 
0.0033 

0.00037 

0.084 

(') 

1 

(') 
0.7 

0.039 

0.084 

311-45-5  

56-53-1  

77-78-1  

119-93-7  

57-97-6  

1 

{') 
0.7 

0.039 

• 

(') 

0.0078 
V) 
0.0033 

0.00037 

CAS  No. 


Federal  Register  /  Vol.  60,  No.  245  /  Thursday.  December  21,  1995  /  Proposed  Rules  66463 

Table  B.— Quantitation-Based  Conditional  Exit  Levels— Continued 


79-44-7  .... 

119-80-4  .. 

100-25-4  .. 
534-52-1  .. 
541-53-7  .. 
145-73-3  .. 

51-43-4  

62-50-0  

96-45-7  

1S1-S6-4  .. 

52-85-7  

640-19-7  .. 
62-74-8  

16984-48-8 

50-00-0  

765-34-4  .. 

76-44-8  

118-74-1   ... 

70-30-4  

757-58-4  .. 

302-01-2  .., 
193-39-5  ... 

465-73-6  ... 
143-50-0  ... 
303-43-4  ... 
108-31-6  ... 
148-82-3  ... 

74-93-1  

16752-77-5 
1338-23-4  . 

60-34-4  

91-57-6  

75-65-8  

56-49-6  

101-14-4  ... 

70-25-7  

56-04-2  

50-07-7  

86-88-4  

88-74-4  

99-09-2  

55-86-7  

51-75-2  

126-85-2  ... 

302-70-5  ... 

55-63-0  

110-02-7  ... 

70  46  9  

55-18-6  

62-75-9  

924-16-3  ... 

10595-95-6 

1116-64-7  . 

621-64-7  ... 


Name 


OimethylcarbamoyI 

chloride. 
Dimettty- oxyberv 

zidine.  3,3'-. 
Dinitrobenzene,  1,4- 
Dinitro-o-cresol,  4,6- 

Dithiobiuret 

Endothall 

Epinephrine 

Ethyl 

mettianesuHonate. 

Ethylene  thiourea 

Ethyleneimine 

(aziridine). 

Famphur 

Fluoracetamide,  2- ... 
Fluoracetic  acid,  so- 
dium salt. 

Fluoride 

Formaldehyde 

Qlyddylaldehyde 

Heptachlor 

Hexachiorobenzene  . 

Hexachlorophene 

Hexaethyl 

tetraphosphate. 

Hydrazine 

indarxXI  ,2,3- 

cde)pyre«ie. 

Isodrin  

Keporte 

Lasiocafpine ... 

Maleic  anhydride 

Melphalan  

Methanethiol  

Methomyl  

Methyl  ethyl  ketone 

peroxkle. 

Methyl  hydrazine 

Methyl  naphthalene, 

2-. 
Methylaziri(Sne,  2- .... 
Methybholanthrene, 

3-. 
Methylenebis.  4.4'- 

(2-chk>roaniline). 
Methyl-nitro- 

nitrosoguanldine 

(MNNG). 

Methylthiouracil 

Mitomycin  C 

Naphthyi-2-thk>urea, 

1-. 

Nitroaniline,  2- 

NItroaniline.  3- 

Nitrogen  mustard 

Nitrogen  mustard  hy- 

drochtoride  salt. 
Nitrogen  mustard  N- 

Oxide. 
Nitrogen  mustard  N- 

Oxkje.  HCI  salt 

Nitroglycerine 

Nitrophenol.  4- 

Nitropropane.  2- 

Nitrosodiethylamine  . 
Nitrosodknethylamine 
Nitrosodi-n-butyt- 

amine. 
Nitrosomettrylethyla- 

mine. 
N- 

Nitrosodiethanola- 

mine. 
N-NitRModM)- 

propyamine. 


MCL  bertchmark  option 


Wastewater 


Totals 
(mgrt) 


(') 


0.04 
0.05 

(') 
0.1 
(') 


(') 
(') 

0.02 
(') 

V) 


0.023 

(') 

0.00004 
0.0016 
0.21 

(') 

(') 


0.02 
0.016 

(') 

(') 

(') 

(') 
0.0S 

0) 

(') 
0.01 

(') 

0.01 

(') 
(') 


(') 
(') 
(') 

0.06 

0.05 
(') 
(') 

<') 

(') 

D 
0.05 
0.0058 
0.002 
0.0006 
0.06 

0.028 

0.01 


0.026 


Nomvastewater 


Totals 
(mg/kg) 


(') 

7 


V) 

n 

V) 
0.018 

(') 
(') 


(') 
(') 


(') 


2 

(') 


0.097 
(') 


(') 
(') 


(') 
(') 


(') 
0.046 

(') 

(') 


(') 
(') 
(') 


(') 
(') 

(') 

(') 

(') 


(') 
0.074 


0.7 


Leach 
(mgfl) 


D 


0.04 
0.05 
(') 

(!) 

(') 
(') 

(') 
(') 

(') 

021 
(') 

(') 
0.000043 


0.016 
(') 
(') 
(') 
(') 


(") 

(') 
0.01 

(') 
0.01 

(') 
(') 


(') 
(') 
(•) 

0.05 
0.05 

O 

(') 

(') 

(') 

V) 
0.05 


0.002 

0.0006 

0.06 

0.028 

0.01 

0.026 


Toxicity  benchmark  optton 


Wastewater 


Totals 
(mg/1) 


(') 


0.04 
0.05 

(') 
0.1 

(') 


V) 
V) 

0.02 
(') 
V) 


0.023 

V) 
0.00004 
0.0016 
021 

(') 


0.02 
0.016 

(') 

(') 

(') 

(') 
0.05 

(') 

(') 
0.01 

(') 
0.01 

(') 
(') 

(') 
(') 

C) 

0.05 

0.05 
(') 
(') 

(') 

(') 

(') 
0.05 
0.0058 
0.002 
0.0006 
0.06 

0.028 

0.01 


0.026 


Nonwastewater 


Totals 
(mg/kg) 


(') 

7 


C) 
V) 
V) 
0.018 


(') 
(') 


(') 
(') 


(') 

2 

(') 



0.097 
(') 

(') 
(') 

(') 

(') 

(') 

0.046 
(') 
V) 


V) 
V) 
C) 


(') 
(') 

(') 

(') 

(') 


1 
0.074 


0.7 


Leach 
(mgrt) 


(') 


OM 
0J06 

V) 


(') 


(') 
(') 


(') 
(') 


(') 


0.0016 
0.21 
(') 

(') 
0.000043 


0.016 

n 

V) 

(') 
(') 


(') 
(') 

0.01 

(') 

0.01 

(') 
(') 

(') 
(') 
(') 

0.06 
0.05 

V) 

(') 

(') 

(') 

(•) 
0.06 


0.002 

0.0006 

0.06 

0.028 

0.01 

0.026 
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CASNa 


4549-40-0 
75©-73-e  .. 
615-53-2  .. 


16643-45-8 
100-75-4  .... 
930-56-2  .... 
13256-22-8 
103-«5-6  .... 
1615-80-1  .. 
20616-12-0 
82-68-8  


86-01-8 
62-38-4 


298-06-6 


3288-58-2 


2953-29-9 


85-44-9  .... 
1336-36-3 


1120-71-4  .. 

108-46-3  „.. 

81-07-2  

18883-66-4 

57-24-9  

1746-01-6  .. 
107-49-3  .... 


62-56-5  .... 
79-19-6  .... 
62-56-6  .... 
137-26-8  .. 
7440-31-6 
584-84-9  .. 
96-60-7  .... 
95-53-4  .... 
106-49-0  .. 
8001-35-2 
75-70-7  .... 
126-72-7  .. 


52-24-4 

72-67-1 
86-75-1 
75-01-4 
81-81-2 


Table  B.— Ouantitahon-Based  Conditional  Exit  Levels— Continued 


Name 


N-Nitfosqmettiy  vinyl 

amine. 
N-NitrosoN- 

ethyfcjrea. 
N-Nitros(>N- 

mettiyliirethane. 
^4-Nitros(yKxnicotine 
N-NHrosc^iiperidine  .. 
N-NMrosopynroiidlne  . 
^4-Nitro^atarcoslne  .. 

N-Ptwnyl^iiourea  

N.N-Diet>lytt)ydrazine 

Osmium  |etroxide 

Peniachloronitroben- 

zene  (PCNB). 


MCL  benctvnark  option 


Wastewater 


Ptwnyl  mercuric  ace- 

tata 
PtKMpiKMOdWliOiC 

acid. 

dknethyteitiytester. 
Ptusphondtftioic 

acid,  oo-diettiyl 


PtXlSphORXfttliOiC 

acid,  oo-diettiyt-s- 

metWyl. 
Pytv>sph<]rodtthioic 

acid,  (ii|iMiUiy1 

eeter.   i 
PhSialic  Anhydride  ... 
Potychkytiated 

biphenyls. 
Propane  tuttone. 

1.3-. 

Resorcinql 

Saccharin  and  sate  . 

Straptozdocin 

Stiyctmin* 

TODD.  2,  3.  7.8-  

Tetraethy) 

pyroph^sptiate. 

ThioaoBtamide  

TbiosemiQafbazide  ... 

Thiourea  i 

TTiiram  ..1 

Tin J 

Toluene  ^isocyanate 
Tduenedtvnine,  2,4- 

Toluidine,,0- 

Tokjid»ie,ip- 

Toxapherte 

Tnchlonxtothanethioi 
Tris  (2,  3- 

dKiromqpropyl) 

phosphate. 
Tris  (1-az»idiny() 

phosphtie  sulfide. 

Trypan  Uite 

Uracil  mustard 

Vinyl  chlofide  ..„ 


Totals 
(mgfl) 


(') 
(') 
(') 

(') 

0.0014 
0.0047 

0) 

n 
n 

3 

0.006 
V) 

D 

(') 

(') 

(') 

V) 
0.0005 

(') 

0.1 
(') 
(•) 


Nonwastewater 


Tot^ 
(mg/kg) 


1.000E-08 
V) 

1 

(') 
(') 

0.05 

8 
(') 

0.013 

0.012 

0.017 

0.0013 
(') 

0.025 


(') 
(') 


0.05 


No  testing  required:  addwonai  LOR  requirements  apply. 


(') 
(') 
(') 


(') 

0.033 

(') 

(') 

(') 

200 

Leach 
(mgrt) 


(') 
(') 

(') 

(') 

(') 

(') 

7 
(') 
D 

3 


(') 
(') 


500 

1 


0.03 
(') 


(') 

(') 
(') 


(') 
(') 
(') 

(•) 

0.0014 
0.0047 

(') 

(') 

(') 
3 

ao2 

0.006 
(') 

(') 


{') 
(') 
(') 
(') 
(') 


Toxicity  benchmark  option 


Wastewater 


Totals 
(mgfl) 


{') 


(') 

1 

(') 
(') 


8 

V) 

0.013 
0.012 
0.017 


(') 
0.025 


(') 


(') 
(') 


PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  Sf>ECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDpUS  WASTE 
FACfUTIES 


9.  The  authority  citation 
continues  to  read  as 


for  part  266 
fibllows: 


Authority:  42  U.S.C.  6905,  6912(a).  6924. 
and  6934. 

10.  Section  266.20  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 


(') 
(') 
(') 

(') 

0.0014 
0.0047 

(') 

(') 

(') 
3 


0.006 
(') 

(') 
(') 
(') 
(') 


(') 
OSXOS 

(') 

0.1 

(') 
(') 


h4onwastewater 


Totals 
(mg/kg) 


(')  DD 
(') 
0) 


(') 

0.033 

n" ~" 

(') 
(') 

200 

1.000E-08 
(') 

1 
(') 
(') 

0.05 

8 
(') 

0.013 

0.012 

0.017 

0.0013 
(') 

0.025 


(') 

(') 
(') 

0.00017 

0.0S 


(') 

(') 
(') 
V) 


Leach 
(mgO) 


(') 
(') 

(') 

0.0014 

0.0047 
(') 
(') 
(') 

3 

0.02 

0.006 
(') 

(') 
(') 
(')• 
(') 


V) 

7 

0.0006 
(') 

V) 

(') 

3 

<') 
V) 

(') 
(') 
(') 

1.000E-08 
(') 

1 
(') 
(') 

500 

8 

(') 

0.013 
0.012 
0017 

1 

0.03 

(') 

(') 
002S 

(') 

(') 
V) 

(') 
(') 

(b)  Products  produced  for  the  general 
public's  use  that  are  used  in  a  manner 
that  constitutes  disposal  and  that 
contain  recyclable  materials  are  not 
presently  subject  to  regulation  if,  for 
each  hazardous  constituent  in  each 
recyclable  material  (i.e.,  hazardous 
waste)  that  they  contain,  they  meet  the 


applicable  exit  levels  in  appendix  X  to 
Part  261  of  this  chapter.  *  *  * 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

11.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905, 6912(a)  6921. 
and  6924. 

12.  Section  268.2  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

***** 

(j)  Land  treatment  means  waste  is 
applied  onto  or  incorporated  into  the 
soil  surface. 

13.  Section  268.40  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  revising  paragraph  (e),  and  adding 
paragraph  (g)  to  read  as  follows: 

§  298.41    Applicability  of  treatment 
standards 

(a)  Except  as  provided  in  paragraph 
(g)  of  this  section,  a  waste  identified  in 
the  table  "Treatment  Standards  for 
Hazardous  Wastes"  may  be  land 
disposed  only  if  it  meets  the 
requirements  foimd  in  the  table.  *  *  * 


(e)  Except  as  provided  in  paragraph 
(g)  of  this  section,  for  all  characteristic 


wastes  (DOOl,  D002,  and  D012-43043) 
that  are  subject  to  treatment  standards 
in  the  following  table  "Treatment 
Standards  for  Hazardous  Wastes,"  all 
imderlying  constituents  (as  defined  in 
§  268.20(i))  must  meet  Universal 
Treatment  Standards,  foimd  in  §  268.48, 
Table  UTS,  prior  to  land  disposal.     ' 
•        *        •        *        • 

(g)  Wastes  subject  to  either  the 
treatment  standards  described  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
or  the  Universal  Treatment  Standards 
described  in  paragraph  (e)  of  this 
section  may  be  land  disposed  if  they 
meet  either  of  the  alternative,  risk-based 
standards  found  in  subpart  F  and  G  of 
this  {>art  and  representing  levels  at 
which  threats  to  human  health  or  the 
,  environment  are  minimized. 

14.  Part  268  is  amended  by  adding 
Subpart  F  consisting  of  §  268.60  to  read 
as  follows: 

Subpart  F— Minimize  Threat  Levels 
Without  Management  Requirements 

§268.60    Minimize  threat  levels. 

(a)  Table  "Minimize  Threat  Levels" 
identifies  risk-based  standards 
representing  levels  at  which  threats  to 


human  health  and  the  environment  are 
minimized.  These  levels  may  be  used  as 
alternatives  to  waste-sjiecific  treatment 
standards  in  the  table  to  §  268.40  and  to 
the  Universal  Treatment  Standards  in 
the  table  to  §  268.48.  Nonwastewaters 
must  meet  both  the  total  and  waste 
extract  levels  contained  in  the  table  of 
"Minimize  Threat  Levels". 

(b)  Wastes  identified  in  the  Table  to 
§  268.40  may  be  land  disposed  if  they 
meet  either  the  requirements  in  that 
Table  or  the  standards  in  the  Minimize 
Threat  Table  for  all  constituents. 
Characteristic  wastes  that  are  subject  to 
the  requirement  for  meeting  Universal 
Treatment  Standards  under  §  268.40(e) 
must  also  meet  the  requirements  of 
Table  UTS  or  the  Minimize  Threat  Table 
for  all  underlying  hazardous 
constituents  as  defined  in  §  268. 2(i). 

(c)  Wastes  containing  either  regulated 
hazardous  constituents  under  the  Table 
to  §  268.40  or  UTS  constituents  which 
do  not  have  treatment  standards  listed 
in  the  Minimize  Threat  Table  must 
continue  to  comply  with  treatment 
standards  for  these  constituents  in  the 
tables  to  §  268.40  or  §  268.48  prior  to 
land  disposal. 


CAS 


83-32-9  .... 
67-64-1  .... 
75-05-8  .... 
98-86-2  .... 
107-05-1  .. 
7440-39-3 
71-43-2  .... 
117-^1-7  .. 
75-27-4  .... 
75-25-2  .... 
71-36-3  .... 
88-85-7  .... 
85-68-7  .... 
75-15-0  .... 
56-23-5  .... 
126-99-8  .. 
106-47-8  .. 
108-90-7  .. 
124-46-1  .. 
67-66-0  .... 
95-57-6  .... 
218-01-9  .. 
106-39-4  .. 
95-48-7  .... 
106-44-5  .. 
84-74-2  .... 
117-84-0  .. 
95-50-1  .... 
106-46-7  ., 
75-71-8  .... 
75-34-3  .... 
156-60-5  ., 
120-83-2  .. 
94-75-7  .... 
64-66-2  .... 
131-11-3  .. 


268.60    Table  l.— Minwize  Threat  Levels 


Constituent  name 


Acenaptithene - 

Acetone 

Acetonitrile 

Acetophenone » 

Allyl  chkxide 

Barium 

Benzene  

Bis(2-ethythexyl)phthalate _ 

BromodKhloromett^ane  

Bromofomi  (Tribromomettiane) 

Butand  _ 

Butyt-4,6<finitrophenol,  2-sec-  (DInoseb) 

Butylbenzy^)hthalate  

Caibon  disulfide  — 

Cartx>n  tetrachtoride 

Ctiloro-1 ,3-txjtadiene,  2-  (Chloroprene)  .. 

ChloroanMine,  p- 

Chlorobenzene _ 

Chloroditxomomettiane » 

Chloroform ~ 

Chlorophenol,  2- .* « 

Chrysene 

Cresoi,  m- 

Cresol,  o- - 

Cresoi,  p- : — 

Di-n-txjtyl  phthalate — .... 

Di-rMKtyl  phthalate  

Dichlorot)enzene,  1,2- 

Dichiorobenzene,  1 .4- 

Oichiorodifluoromettiane  ~ 

Dichioroethane,  1,1- 

Dichkxoettiylene,  trans-1,2- „ 

Dichkxophenot,  2.4- 

Dichloroishenoxyacetic  acid,  2,4-  (2,4-D) 

Diethyl  phthalate  

Oimettiyl  phthalate  


WW  standard 
(mg/l) 


31 
16 


17 
■33' 


16 
0.19 
240 


0.52 
2 


0.9 
0.1 
8 
8 

0.84 
230 


15 
"15 


3 

0.62 
2 
190 
78 


NWW  standard 
(tng/kg) 


9500 

17000 

920 

1200 

260 

2100 

110 

230 

19 

170 

18000 

770 

87 

330 

9 

290 

140 

2500 

28 

7 

100 

35 

22000 

27000 

2600 

90000 

4500 

50000 

64 

8100 

24 

14000 

770 

3100 

4500 


NWW  standard 
(mg/l) 


5 
6 

0.3 
6 


16 

0.0054 
0.0011 
0.0025 
0.018 
6 
0.064 

64 
6 
0.0016 


0.16 

1 

0.0018 

0.017 

0.32 

0.0012 

3 

3 

0.32 
25 

0.1 

6 

0.011 
12 

0.00006 

1 

0.18 

0.6 
54 
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CAS 


105-67-9  .. 
51-28-6  .... 
121-14-2  .. 
606-20-2  .. 
122-39-4  .. 
296-04-4  .. 
72-20-8  .... 
141-78-6  .. 
60-29-7  .... 
97-63-2  .... 
100-41-4  .. 
206-44-0  .. 
86-73-7  .... 
76-44-8  .... 
87-68-3  .... 
319-86-7  .. 
58-89-9  .... 
77-47-4  .... 
67-72-1  .... 
76-83-1  .... 
7439-92-1 
7439-97-6 
67-56-1  .... 
72-43-5  .... 
74-83-9  .... 
74-87-3  .... 

78-93-3  

108-10-1  .. 
80-62-6  .... 
298-00-0  .. 

74-95-3  

75-09-2  

91-20-3  

7440-02-0  , 

9o  OS  3  

56-36-2  „.., 
608-93-6  .. 

82-66-8  

106-95-2  ... 
298-02-2  .. 
23950-58-5 
129-00-0  .. 
110-86-1  .. 
7782-49-2 
7440-22-4 

95-94-3  

630-20-6  ... 

79-34-5  

127-18-4  ... 

58-90-2  

7440-28-0  . 
108-88-3  ... 

76-13-1  

120-82-1  ... 

71-55-6  

79-00-6  .._. 

79-01-6  

75-69-4  

95-95-4  

88-06-2  

93-76-6  

93-72-1  ..... 

96-18-4  

7440-62-2  . 
1330-20-7  . 
7440-66-6  . 


268.60    Table  1  .—Minimize  Threat  Levels— Continued 


Constituent  name 


Dimethylphenol,  2,4- „ <. 

Dinitropfenol,  2,4- ..... 

Dinitrotoijene,  2,4-  . „ . . 

Oinitrotoftjene,  2,6- ~ 

Diphenyl|imine .__ 

DisulfotofJ  _ „.._ „ 

Endrin  .  i 

Ethyl  acetate  ..._ 

Ethyl  ether  

Ethyl  mefhacrytate 

Ethylt)entene ..„ 

Fluoranthene  

Fluorenei  — , „ 

Heptachl^ 

Hexachkyo-1 ,3-t)utacliene 

Hexachlqrocyclohexane,  beta-  (beta-BHQ  . 
Hexachlqrocyclohexane,  ganvna-  (Lindane) 

Hexachktocyclopentadiene  

Hexachloroethane  , 

Isobutyli 
Lead 
Mercury 
Methane 

Methoxy(thlor 

Methyl  Momide  (Bromomettiane) 
Methyl  ciMoride  (Chkxonnethane)  . 

Methyl  el^yl  ketone 

Methyl  iscbulyl  ketone  .^ 

Methyl  mjBthacrylite 

Methyl  pifathk>n 

Methylene  lyomide  . _; 

Methylene  chloride .". 

Naphthalene .... 

N«*el _. _ 

Nrtrobenaene „ 

Parathion 

PentachWrobenzene  

Pentachloronitrobenzene  (PCNB) 

Phenol 

Phorate 


WW  standard 
(mgrt) 


4 
0.27 


15 


0.073 
390 
27 
24 
39 
28 
22 


0.00044 


30 
0.3 

78 
7  ■ 
0.37 


Pronanwia 
Pyrene  ..._ 


Pyrene 
Pyridine 
Selenium 
Silver 

Tetrachkarobenzene,  1,2,4,5- 

Tetrachlcroett«r)e,  1,1,1,2- , 

TetrachkJfoethane,  1,1,2,2- 

Tetractikiroettiylene „ , 

Tetrachtorophenol,  2,3,4,6- , 

Thallium  |l)  _ , 

Toluene , 

Trichkxo-1 ,2,2,-trifluoroethane,  1,1,2- 

TrichtoroOenzene,  1 ,2,4-  

Trichtoroethane,  1,1,1-  _ 

Trichhxo^ttMne,  1,1,2- „. 

Trichkxo4thylene _ 

TrichtoroHuoromethane  „ _ „ 

Trichtorophenol,  2,4,5-  „ 

Trichloro0henol,  2,4,6-  

Trichtorophenoxyacetic  acid,  2,4,5-  (245-T)  

Trichk)ro0henoxypropionic  add,  2,4,5-  (Silvex) 

Trichloropropane,  1,2,3- 

Vanadiurit  „ „. 

Xylenes  (^otaO  „ „. 

Zinc - _ 


78 
8 

28 
0.66 


14 

11 

0.084 

3 

5 

0.081 
84 

0.11 
21 
54 

0.16 

0.93 
200 
0;23 


2 
2 


30 
2200 
0.69 
74 


48 

18 

0.0S4 

2 

1 

1 
10 
22 
99 


NWW  standard 


11000 


210 

86 

12000 

43 

0.26 

270000 

41000 

3400 

550000 

6000 

90000 

8 

36 

0.12 

0.1 

1500 

81 

55000 

570 

0.6 

140000 

19 

500 

91 

110000 

17000 

40000 

8400 

310 

120000 

110 

45 


160000 

160 

440 

16000 

810 


170 

130 

29 

13000 

6200 

5 

180000 


3500 

48000 

11 

570 

26000 

12000 

120 

63 


870 

2Sd 

170000 

320 


NWW  standard 
(mg/l) 


1 


0.11 

0.064 

3 

13 

32 

110 

11 

7 

8 

2 

3 


0.0069 

0.00021 

0.69 


0.033 
15 
12 

0.14 
30 


0.92 


30 
3 
8 


0.19 

0.015 

3 

5 

0.032 


32 


6 
2 
0.06 


0.032 
0.0078 
0.0077 
0.68 
0.58 
0.019 
13 


1 

0.054 
0.0018 
0.013 
16 
4 

0.015 
0.64 


0.34 
4 
150 
38 
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15.  Part  268  is  amended  by  adding 
subpart  G  consisting  of  §§  268.70  and 
268.71  to  read  as  foUows: 

Subpart  G— Conditioned  Minimize 
Threat  Levels  with  IManagement 
Requirements 


Conditioned  IMinimize  Threat 


$268.70 
Levels. 


(a)  Table  "Conditioned  Minimize 
Threat  Levels"  identifies  risk-based 
standmds  representing  levels  at  which 
threats  to  human  health  and  the 
environment  are  minimized  for  wastes 
which  are  placed  in  landfills  or 
monofills  (but  not  land  apphcation 
imits).  These  bvels  may  be  used  as 
alternatives  to  waste-specific  treatment 


standards  in  the  table  to  §  268.40  and  to 
the  Universal  Treatment  Standards  in 
the  table  to  §  268.48  for  wastes  which 
comply  with  the  requirements  of 
§  268.71.  Nonwastewaters  must  meet 
both  the  total  and  waste  extract  levels 
contained  in  the  table  of  "Minimize 
Threat  Levels". 

(b)  Wastes  identified  in  the  Table  to 
§  268.40  may  be  land  disposed  if  they 
meet,  for  all  hazardous  constituents 
identified  in  the  table  to  §  268.40,  either 
the  requirements  in  that  table,  the 
standards  in  the  Minimize  Threat  Table 
in  subpart  F,  or,  if  they  meet  the 
requirements  in  §  268.71,  the  standards 
in  the  Conditioned  Minimize  Threat 
Table.  Characteristic  wastes  that  are 
subject  to  the  requirement  for  meeting 


Universal  Treatment  Standards  under 
§  268.40(e)  must  also  meet  the 
requirements  of  Table  UTS,  the 
Minimize  Threat  Table,  or,  if  they  meet 
the  requirements  of  §  268.71,  the 
Conditioned  Minimize  Threat  Table,  for 
all  underlying  hazardous  constituents  as 
defined  in  §  268.2(i). 

(c)  Wastes  containing  either  regulated 
hazardous  constituents  under  the  Table 
to  §  268.40  or  UTS  constituents  which 
do  not  have  treatment  standards  listed 
in  the  Minimize  Threat  Table  must 
continue  to  comply  with  treatment 
standards  for  these  constituents  in  the 
tables  to  §  268.40,  §  268.48,  or  the 
Minimize  Threat  Table  to  Subpart  F 
prior  to  land  disposaL 


268.70   Table  i  .—Conditional  Minimize  Threat  Levels 


CAS 


83-32-9  ...-. 

67-64-1  

75-05-8  

98-86-2  

107-06-1  ..„ 

62-53-3  

7440-39-3  .. 

71-43-2  

39638-32-0 
117-61-7  .... 

75-27-4  

75-25-2  

71-36-3  

88-85-7  

85-68-7  

7440-43-9  .. 
75-15-0  ....- 

56-23-6  

126-99-8  .... 
106^7-8  .... 
108-90-7  .... 
124-46-1  .... 

67-66-3  

95-57-8  

7440-47-3  .. 
218-01-9  .... 
106-39-4  .... 

95-48-7  

106-44-5  .... 

72-54-8  

50-29-3  

84-74-2  ...... 

117-64-0  .... 

95-50-1  

106--»6-7  .... 

75-71-8  

75-34-3  

107-06-2  .-. 
156-60-6  .... 
120-83-2  .... 

94-75-7  

78-87-5  ...„. 

10061-01-5 

10061-02-6 

84-66-2  

131-11-3  .... 
105-67-9  .... 

51-28-6  

121-14-2  .... 


Constituent  name 


Acenaphthene 

Acetone 

Acetonitrlle 

Acetophenone 

AByl  chloride „ 

Barium .» 

Benzene  ..;.._ _ 

Bis  (2-chk>roisopropyl)  ether 

Bis(2-ethylhexyl)phthalate 

BromodKhioromethane  

Bromofonn  (Tribromomethane) 

Buianol  

ButhM,6-dlnitrophenol,  2-seo-  (Dinoseb)  . 

Butylbenzylphthaiate 

Cadmium 

Cartwn  disutlide  .._ 

CattXNi  tetrachloride „ 

Chk)ro-l  ,3-butadiene,  2-<Chk)roprene) 

Chkvoaniline,  p- 

Chtorobenzene  ._ „. 

Chkxodh  txomo-  methane 

Chloroform „ 

Chtorophend,  2-  „ 

Chromium _ 

Chrysene ."..._ 

Cresol,  m- 

Cresol,  0- .._ _... 

Cresol,  p- 

ODD 

DDT _.. 

Di-rvbutyl  phthalate _ , 

Di-rvoctyl  phthalate _ , 

Dnhiorobenzerw,  1,2- 

Dkiihxobenzene,  1,4- _ 

Dkiitoro-  difluoro-  methane 

DKhk)roethar)e,  1.1- 

Dk^hkxoethane,  1,2- 

Dk^hioro-  ethylene,  trans-1,2- 

Dichlorophenol,  2,4- „.„.., 

Dichk)ropher>-  oxyacetic  ackl,  2,4-  ^,4-D) 

Dichtoropropane,  1 ,2- , 

Dfchkxopropene,  cis-1,3- _ 

Dtehtoropro-pene,  trane-l^- 

Diethyl  phthalate 

Dimethyl  phthalate  

Dimeltiylphenol,  2,4-  .„.„ .. 

DinitropherK)!,  2,4- 

Dinttrotoluene,  2,4- 


WW  standard 
(mg/I) 


31 
16 


17 


33 


16 
0.19 
240 


0.52 
2 


0.9 


0.1 
8 
8 
0.84 


230 

"is 


15 


3 

0.62 

2 


190 
78 
4 
0.27 


NWW  standard 
(mg/kg) 


63000 

39000 

2200 

reooo 

260 

170 

34000 

250 

97 

740 

240 

1600 

41000 

6000 

87 

110 

3800 

130 

1700 

5800 

41000 

200 

76 

8500 

16 

35 

30000 

46000 

2900 

026 

0.11 

90000 

21000 

530000 

650 

8400 

110 

59 

130000 

770 

12000 

180 

65 

62 

19000 


24000 
450 

1400 


NWW  standard 
(mg/l) 


13 

21 

1 

22 


0.072 

45 

0.023 
0.0088 
0.0011 
0.011 
0.081 

21 
024 

67 
0.32 

24 
0.0077 


0.56 

6 

0.0079 

0.075 

1 

2 

0.0012 
11 
11 

1 
6800 

0.0054 
25 

0.1 
32 

0.06 
45 

0.00021 

0.00021 

4 

0.76 

2 

0.011 
10000 
100X 
220 


5 

0.37 

0.39 


66468         Federal  Register  /  Vol.  60,  No.  245  /  Thursday,  December  21.  1995  /Proposed  Rules 


CAS 


606-20-2  ... 
122-39-4  ... 
298-04-4  ... 

72-20-8  

141-78-6  ... 

60-29-7  

97-«3-2  

100-41-4  ... 
206-44-0  ... 

86-73-7  

76-44-8  

1024-67-3  . 

87-68-3  

319-84-6  ... 
319-85-7  ... 

90'  v9    V    ..... 

77-47-4  

67-72-1  .„.. 

78-83-1  

7439-92-1  . 
7439-97-6  . 

67-56-1  

72-43-5  

74-83-9  ...„. 

74-87-3  

78-93-3  

108-10-1  .... 

80-62-6  

296-0O-0  .... 

74-96-3  

75-09-2  

86-30-6  

91-20-3  

7440-02-0  .. 

98-95-3  

152-16-9  .... 

56-38-2  

608-93-6  .... 

82-68-8  

87-86-6  

108-95-2  .... 
298-02-2  .... 
23959-68-5 
129-<X)-0  .... 
110-86-1  .... 

94-59-7  

7782-49-2  .. 
7440-22-4  .. 

95-94-3  

63020-6  

79-34-6  

127-18-4  

53-90-2  

7440-28-0  .. 
108-88-3  .... 

76-13-1  

120-82-1  

71-55-6  

79-01-6  

75-69-4  

95-95-4  

88-06-2  , 

93-76-5  

93-72-1  

96-18-4  , 

7440-62-2  .. 
1330-20-7  .. 
7440-66-6  .. 
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268.70   Table  1  .—Conditional  Minimize  Threat  Levels— Continued 


Constituerrt  name 


DinitrotoHiene.  2.6- 
Diphenyl4-  mine  .... 

Disulfoton  

Endrin  ..., 

Ethyl  acetate  

Ethyl  ether 

Ethyl  methacrylate  . 

Ethylbenaene 

Fluoranthene  „.. 

Fluorene  .,..; 

Heptach(<lr 

HeptacWor  epoxide  

Hexachloio-1 .3-butadtene 

Hexachiofo-  cydohex-  ane,  alpha-  (alpha-BHC) 
HexachioK)-  cydohex-  ane.  beta-  (beta-BHC) .... 
Hexachlow-  cydohex-  ane.  gamma-  (Lindane) .. 

Hexachloio-  cydopent-  adiene  

Hexachkxoethane _. 

Isobutyl  alcohd  

Lead 

Mercury  i „.. 

Methandl 

Methoxyc^ „ 

Methyl  Ixemide  (Bromo-  methane) 

Methyl  chloride  (Chloro-  methane)  

Methyl  ethyl  ketone ...,..„ ;.. 

Methyl  Isobutyl  ketone  

Methyl  methacrylate „ 

Methyl  perathion „ 

Methylene  txomide 

Methylene  chkxide ^.„, 

N-Nitrosodi-  phenylamine 

Naphthalehe _„ 

Nickel , „ , 

Nitrobenzene „ 

Octamethjfl-  pyrophos-  phoramide _... 

Parathion „, 

Pentachlorobenzene  „ 

PentacWofo-  nitrobenzene  (PCNB)  

PentachkMophend  . 

Phenol _.. 

Phorate  ..4 _ 

Pronamid0 — ZZZ. 

Pyrene  ...4 „ „„.. 

Pyridine 
Safroie  ...I- 
Selenium 

Silver  

Tetrachtort-  benzene.  1.2.4.5- 

Tetrachk>ro- ethane,  1,1.1.2-  

Tetrachtoro- ethane.  1,1,2.2,-  

Tetrachtoro-  ethylene  „ 

TetracWoro-  phenol.  2.3.4,6- 

Thallium  (I  „ 

Toluene  .| „ 

Trichtoro-1.2,2,-trifluoroethane.  1,1,2- 

Trichtorobenzene,  1 .2.4- 

Trichkxoetv  ane.  1.1.1- 

Trichtoroetv  yiene 

Trichtorofluo-  romethane  ; 

Trichtorophenol,  2,4.5- .. 

Trichlorophenol.  2.4.6-  

Trichtoropllenoxyacetic  acid,  2,4,5-(245-T)  

Tridorophen-  oxypropionk:  ackl,  2.4,5-  (Silvex) 

Trichtoropflo-  pane.  1 .2.3- , 

Vanadium  

Xylenes  (t^tal) 
Zinc 


WW  standard 
(mg/I) 


15 


0.073 
390 
27 
24 
39 
28 
22 


0.00044 


39 
30 

0.3 
78 

7 

0.37 


78 

8 
28 

0.66 

2 


14 
11 
0.084 


3 
5 
0.081 


84 

0.11 
21 
54 

0.16 


0.93 
200 
0.23 


2 
2 


30 
2200 
0.69 


48 
18 

0.054 

2 

1 

1 

10 
22 
99 


NWW  standard 
(mg/kg) 


420 

12000 

58 

27 

600000 

260000 

100000 


21000 

90000 

8 

0.56 
290 
0.18 
0.64 
0.75 
1500 
890 
120000 
1600 
39 
310000 
280 
850 
91 
250000 
38000 
100000 
6 
21000 

720      ' 

3600 

430000 

8600 

520 

31 

19 


NWW  standard 
(mg/I) 


0.22 

15 

120 

770 

510 

37 

27 

42 

2 

7 


$268.71    Associated  Management 
Requirements. 

Waste  may  meet  the  standards  set  out 
in  the  Ck)nditional  Minimize  Threat 
Table  as  an  alternative  to  the  treatment 
standards  in  the  tables  to  Subpart  D  of 


this  part  or  the  Minimize  Threat  Table 
to  subpart  F  of  this  part  only  if  they  are 
placed  in  a  landfill  or  a  monofill  as 
defined  in  40  CFR  260.10.  Waste  that  is 
placed  in  land  appUcation  units  must 
comply  with  the  minimize  threat  levels 


set  forth  in  subpart  F  of  this  part  or  the 
treatment  standards  set  forth  in  subpart 
D  of  this  part. 

[PR  Doc.  95-29458  Filed  12-20-95:  8:45  am] 
BujNO  CODE  tsa^-so-p 


10 

0.0069 
2 

0.0009 
9 


0.11 
53 
41 

0.4 
110 


22 

390000 

510 

230000 

16000 

930 

28 


1600 

370 

70 

100000 

35000 

33 

560000 


110 
11 
33 
110 
0.19 
0.053 
0.24 
15 
14 
0.11 
0.37 
160000 


0.0022 
116 


25 
2 

0.21 
0.0044 


62000 

190 

3200 

170000 

55000 

160 

150 

520 

14000 

2700 

710000 

51000 


a032 

0.042 

0.0077 

3 

2 

0.071 
51 
12000 

3 

0.0077 

0.049 
61 
22 

0.068 

2 

2 

1 

13 
700 
130 


UMI 


s 

8 


Thursday 
December  21,  1995 


Part  III 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  52  and  44 
Allowable  Cost  and  Payment  Clause  and 
Contractors'  Purchasing  Systems 
Reviews;  Proposed  Rule 
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DEPARTMENT  0$  DEFENSE 

GENERAL  SERVICES 

ADMINISTRATIOM 

I 

NATIONAL  AEROflAimCS  AND 
SPACE  ADMINlStRATION 

48CFRPartS2 
[FAR  CaM  •3-024] 
RIN  9000-AQ74 

Federal  Acquisition  Regulation; 
Allowable  Cost  and  Payment  Clause 

AQENCtES  Department  of  Defense  (DODJ, 
General  Services  Administration  (GSA), 
and  National  AenXiautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  fule. 


dfuii 

iv|U{ 
n(pl  I 


SUKNIARY:  The  QvlUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimcil  are 
proposing  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  to  clarify 
payment  provisions  for  large  business 
prime  contractors  which  are  awarded 
cost-type  contracts.  This  regulatory 
action  was  not  subfject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1990. 

DATES:  Comments  ahould  be  submitted 
on  or  before  Febru^  20, 1996  to  be 
considered  in  the  lormulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  on:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  and  F  Streets. 
NW,  Room  4037,  Washington,  DC 
20405.  I 

Please  cite  FAR  Case  93-024  in  all 
correspondence  re|ated  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  . 
Jeremy  F.  Olson  atj^(202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contab  the  FAR 
Secretariat.  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  93-024. 

SUPPLEMENTARY  miORUATION: 

A.  Background      I 

The  Office  of  Federal  Procurement 
Policy  SWAT  Teaii  on  Civilian  Agency 
Contracting  in  its  ^port  of  December 
1992,  entitled  "Imbroving  Contracting 
Practices  and  Management  Controls  on 
Cost-Type  FederalContracts", 
recommended  several  FAR  revisions 
which  were  viewed  to  have 
Government-wide  benefit. 

One  area  identified  for  clarification 
included  the  payment  provisions  in 
FAR  clauses  52.21^7,  Allowable  Cost 


and  payment,  and  52.232-7,  Payment 
Under  Time-and-Materials  and  Labor^ 
Hour  Contracts.  The  SWAT  Team 
concluded  that  these  clauses  did  not 
clearly  convey  the  Government's  intent 
that  payments  to  subcontractors  by  large 
business  prime  contractors  were  not 
billable  to  the  Government  until  the 
contractor  had  actually  paid  the 
subcontractors.  The  proposed  rule 
amends  these  payment  clauses  to  clarify 
that,  on  cost-type  contracts,payments  to 
subcontractors  are  not  billable  by  large 
business  prime  contractors  imtil  the 
subcontractors  have  been  paid  by  the 
prime  contractor. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  only  appUes  to  large 
business  entities  who  wish  to  be 
reimbursed  imder  cost-type  contracts. 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  (FAR  case  93-024), 
in  correspondence. 

C  Paperwwk  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  Far  do  not  impose  recordkeeping 
or  information  collection  requiremraits, 
CR*  collections  of  information  firom 
offerore,  contractors,  or  members  of  the 
pubUc  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501.  etseq. 

List  of  Subiects  in  48  CFR  Part  52 

Government  procurement. 

Dated:  December  15, 1995. 
Edward  C.  Loeb. 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  52  be  amended  as  set  forth  below: 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
Part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
diapter  137;  and  42  U.S.C  2473(c). 

2.  Section  52.216-7  is  amended  by 
revising  the  clause  date  and  paragraph 
(b)(i)(iii)  to  read  as  follows: 


52^16-7    Allowable  cost  and  payment 


AUowable  Cost  and  Payment  (Date) 

*  *         »         •        « 

(b)  •  *  • 

(1)  *  *  * 

(iii)  The  amount  of  progress  and  other 
payments  that  have  been  paid  by  cash,  check 
or  other  form  of  payment  to  the  Contractor's 
subcontractors  under  similar  cost  standards. 

•  •         •         •        * 

3.  Section  52.232-7  is  amended  by 
revising  the  clause  date  and  the  second 
sentence  of  paragraph  (b)(2)  to  read  as 
follows: 

52.232-7    Payments  under  timo-and- 
matsrlals  and  labor-hour  contracts. 


Payments  Under  Time-and-Materials  and 
Labor-Hour  Contracts  (Date) 

•        •         •        •        * 

(b)  •  *  • 

(2)  *  *  *  Reimbursable  costs  in 
connection  with  subcontracts  shall  be  limited 
to  the  amounts  paid  to  the  subcontractor  for 
items  and  services  purchased  directiy  for  the 
contract  only  when  cash,  checks,  or  other 
form  of  payment  has  been  made  for  such 
purchased  items  or  services;  however,  this 
requirement  shall  not  apply  to  a  Contractor 
that  is  a  small  business  concern.  *  *  * 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  44 
[FAR  Caae  94-606] 
[RIN  900O-AQ75] 

Federal  Acquisition  Regulation; 
Contractors'  Purchasing  Sy^ems 
Reviews 

agency:  Department  of  Defense  (DOD), 
General  Services  Administration 
(GSA),and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  a  revision  to 
the  Federal  Acquisition  Regulation 
(FAR)  concerning  requirements  under 
Contractors'  Purchasing  Systems 
Reviews  (CPSR's).  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 


Executive  Order  12866,  dated 

September  30, 1993. 

DATES:  Comments  should  be  submitted 

on  or  before  February  20, 1996  to  be 

considered  in  the  formulation  of  a  final 

rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAR  case  94-605  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  94-605. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Concern  has  been  expressed  that  FAR 
44.302(a)  includes  contractors  in  the 
CPSR  process  that  will  be  severely 
inconvenienced  by  the  review,  and 
allows  for  the  review  of  systems  even 
when  there  is  no  benefit  to  the 
Government.  Under  the  current  FAR 
44.302,  a  CPSR  is  to  be  conducted  for 
each  contractor  whose  sales  to  the 
Government  are  expected  to  exceed  $10 
million  diuing  the  next  12  months. 
However,  the  Councils  have  agreed  to 
raise  the  $10  million  threshold  to  $25 
million  and  have  determined  that 
contractore  meeting  the  $25  million 
threshold  should  be  reviewed  before 
conducting  a  CPSR,  to  decide  if  a  CPSR 
is  necessary.  The  increased  thresholds 
($10  million  to  $25  million)  that  are 
reflected  in  this  proposed  rule  have 
previously  been  approved  under  FAR 
case  94—40,  Contractors'  Piuchasing 
Systems  Reviews  and  Subcontractor 


Consent,  and  is  awaiting  publication  as 
a  final  rule.  The  need  for  a  CPSR  will 
be  determined  based  on  volume, 
complexity,  and  dollar  value  of 
subcontracting  activity.  The  proposed 
revision  is  intended  to  prevent 
unwarranted  CPSR's  from  being 
conducted. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  will  reduce  the  nimiber 
of  CPSR's  being  conducted  by  requiring 
a  review  to  determine  if  a  CPSR  is 
needed.  An  Initial  Regulatory  FlexibiUty 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  94-605),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  CPSR's  have  been 
previously  approved  under  Office  of 
Management  and  Budget  Number  9000- 
0132.  This  proposed  rule  does  not 
contain  any  increased  information 
collection  requirements. 

List  of  Subjects  in  48  CFR  Part  44 

Government  procurement. 

Dated:  December  15, 1995. 

Edward  C  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  44  be  amended  as  set  forth  below: 


PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  44  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  44.302  is  revised  to  read  as 
follows: 

§44.302    Requiraments. 

(a)  Each  contractor  whose  sales  to  the 
Government,  using  other  than  sealed  bid 
procedures,  are  expected  to  exceed  $25 
million  during  the  next  12  months,  shall 
be  reviewed  to  determine  if  Contractors' 
Purchasing  Systems  Review  (CPSR)  is 
needed.  Such  sales  include  those 
represented  by  prime  contracts, 
subcontracts  under  Government  prime 
contracts,  and  modifications.  The  need 
for  a  CPSR  will  be  determined  based  on 
volume,  complexity,  and  dollar  value  of 
subcontracting  activity.  Generally,  a 
CPSR  is  not  performed  for  a  specific 
contract.  The  head  of  the  agency 
responsible  for  contract  administration 
may  raise  or  lower  the  $25  million 
review  level  if  such  action  is  considered 
to  be  in  the  Government's  best  interest. 

(b)  Once  an  initial  determination  has 
been  made  under  paragraph  (a)  of  this 
section,  at  least  every  3  years  the 
cognizant  contract  administration 
activity  will  either:  conduct  a  follow-up 
purchasing  review;  or  determine  that  a 
purchasing  system  review  is  not 
required  based  on  volume,  complexity, 
and  dollar  value  of  subcontracting 
activity. 

[FR  Doc.  95-30995  Filed  12-20-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner      ! 

24  CFR  Parts  203  and  206 
[Docket  No.  FR-29Sa-f -09) 
RiN2S02-AF32 

Home  Equity  Conversion  Mortgage 
Insurance  Demonstration: 
Streamlining  the  Demonstration  and 
Allowing  Use  of  the  Direct 
Endorsement  Program 

AGENCY:  Office  of  the  Assistant 
Secretarv  for  Housing-Federal  Housing 
CommisRbner,  HUp. 

ACnOH:  Final  rule,  i 

4 — • 

SUMMARY:  This  ruld  makes  final,  without 
substantive  changes,  the  interim  rule 
that  was  promulgatied  by  the 
Department  on  August  16, 1995,  to 
amend  HUD's  regiibtions  in  24  CFR 
parts  203  and  206.  The  interim  rule 
simpHfied  the  Home  Equity  Conversion 
Mortgage  (HECM)  Insurance 
Demonstration  and.  expedited  the 
processing  of  HECIiifs  by  permitting  use 
of  the  Direct  Endorsement  program.  The 
interim  rule  also  implemented  the 
statutory  disclosure  amendments  in 
section  334  of  the  Qranston-Gonzalez 
National  Affordable  Housing  Act  and 
made  other  changed,  including  technical 
and  clarifying  changes,  to  improve  and 
streamline  the  program  based  on  the 
first  five  years  of  tfie  demonstration. 
This  final  rule  doe^  contain  a  correction 
to  a  technical  error  |in  the  interim  nile. 
EFFECTIVE  DATE:  Jan(uary  22, 1996. 
FOfi  FURTHER  INFORMATKM  COMTACT: 
Richard  K.  Manuel,  Acting  Director, 
Single  Family  Development  Division, 
Office  of  hisured  Single  Family 
Housing,  Room  number  9272, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washinigton,  DC  20410,  telephone  (202) 
708-2700;  TDD  (202)  708-9300.  (These 
are  not  toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFpRMATION:  The  Home 
Equity  Conversion  Mortgage  (HECM) 
Insiu^nce  DemonstJ-ation  was 
authorized  by  Section  417  of  the 
Housing  and  Comnlunity  Development 
Act  of  1987  (42  U.aC.  5301),  which 
amended  Section  255  of  the  National 
Housing  Act  (12  U.^.C.  1715z-20)  to 
permit  elderly  homeowners  to  borrow 
against  the  equity  in  their  homes.  HUD 
pubhshed  final  regulations  on  Jiuie  9, 
1989,  at  54  FR  248^3,  issued  HUD 
Handbook  4235.1  f6r  the  program  in 
August  1989,  and  immediately  began 


processing  applications  for 
commitments  to  insure.  The  regulations 
were  codified  at  24  CFR  part  206. 
Revision  1  to  HUD  Handbook  4235.1 
was  issued  in  November  1994. 

On  August  16, 1995,  the  Department 
promulgated  an  interim  rule,  at  60  FR 
42754,  which  reflected  ideas  for 
improving  the  program  regulations 
based  on  experience  firom  the  first  five 
years  of  the  demonstration.  It  also 
reflected  HUD's  implementation  of 
section  334  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
(NAHA)  (42  U.S.C.  12701),  regardmg 
additional  disclosures  to  the  mortgagor 
before  loan  closing,  including 
projections  of  future  loan  balances  and 
information  that  the  mortgagor's 
liability  is  limited.  The  public  was  given 
60  days  in  which  to  submit  comments 
on  the  interim  rule,  and  no  public 
comments  were  received.  Therefore,  this 
rule  makes  final  the  interim  rule  * 
without  any  substantive  changes.  This 
final  rule  does  contain  a  correction  to  a 
technical  error  in  the  interim  rule.  The 
second  and  third  sentences  of  24  CFR 
206.45(b)  were  inadvertently  dropped 
from  the  Code  of  Federal  Register  when 
an  amendment  was  made  to  the  first 
sentence  of  that  section.  This  final  rule 
restates  those  two  sentences. 

Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implements  section  102(2](C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  This  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276, 451 
Seventh  Street,  SW,  Washington.  DC 
20410. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  final  rule 
before  publication  and  by  approving  it 
certifies  that  this  final  rule  v«rill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  makes  final,  without 
changes,  an  interim  rule  that  was 
hmited  to  revision  of  the  Home  Eqmty 
Conversion  Mortgage  Demonstration. 
Specifically,  the  requirements  of  the 
interim  rule  were  directed  to  making  the 
program  more  efficient  for  participating 


mortgagees,  mortgagors  and  the 
Department. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
imder  the  Order. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  final  rule  will  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  resuU^from 
promulgation  of  this  rule,  as'those 
poUcies  and  programs  remte  to  family 
concerns. 

Listt^Salqects 

24  CFR  Part  203 

Hawaiian  natives.  Home 
improvement,  Indians — lands.  Loan 
programs — chousing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  206 

Aged.  Condominiums.  Loan 
programs — housing  and  community 
development,  Mortgage  insiu-ance, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
published  on  August  16, 1995,  at  60  FR 
42754,  is  adopted  as  final,  with  the 
following  amendment: 

PART  20fr-HOME  EQUITY 
CONVERSION  MORTGAGE 
INSURANCE 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  1715z-200;  42 
U.S.C.  3535(d). 

2.  In  §  206.45,  paragraph  (b)  is  revised 
to  read  as  follows: 

§206.45    Eligible  properties. 

•        •        •        *        • 

(b)  Type  of  property.  The  property 
shall  include  a  dwelling  designed 
principally  as  a  residence  for  one  family 
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or  such  additional  families  as  the 
Secretary  shall  determine.  The  dwelling 
may  be  connected  with  other  dwellings 
by  a  party  wall  or  otherwise.  A 
condominium  unit  designed  for  one- 
family  occupancy  shall  also  be  an 
eligible  property. 
•        •        •        *        • 

Dated:  November  29, 1995. 
Nicolas  P.  Retsiiias, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 
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94 — .„.-. 66073 

PrapoMdRulM: 

89 65609 


23CFR 

1208 


.66074 


667. 


.62359 


24CFR 

81 _ 61846 

203 66476 

206 66476 

Proposwi  RuIm: 

3500 63008 


26CFR 

1 62024, 

63913.  64320. 
65550.65553. 
66082.66083, 


20 

25 „... 

31 65237. 

35a „... 

53 

301 62209. 

66091, 

602 64320. 

66083.66085. 


62026.  62209, 
65534.65647, 
66076.  66077. 
66085.66091. 
66105.  66134 

63913 

.63913.  66085 
66105.  66139. 

66105. 

.62209,65568 
65553.66085. 
66105.  66139 
65553.66082. 
66091.66105. 


66134 
PrapoMd  RuIm: 

1 62229.  63009.  63478. 

64401,  66227,  66228,  66229, 
66233,66238 

31 - 66243 

301 64402 


28CFR 

60 

540 


.62733 
.65204 


29CFR 

215 62964 

2606 61740 

2616- 61740 

2617 - 61740 

2619 64325,  64327 

2621 64324 

2627 64324 

2628 .66054 

2629 61740 

2676 - .....64327 

PrepoMd  RuIm: 

Ch.  XIV - 65261 

1 02 61 679 

1 602 -.6301 0 

1910 — 62360 

1915 62360 

1 926 62360 

2510 66036 


30CFR 

906 

917 -. 

943 


64115 

62734 

63922 


18 — 65609 

75 — 65609 

202 — 64000 

206 64000,  65610 

211 - 64000 

250 63011 

251 6301 1 

256...- 63011 

756 62786 

906. 62789 

913..., 62229 

914-..-..... 65611 

936 66244 

950 _ 65048 

390 65568 


32CFR 
706. 


.65569 


33CFR 

1 62 63623 

165... 62330.  66570 

PrapoMd  RuIm: 

52 - 63489 

117 6561 3 

151 64001 

34CFR 

75 63872 

668 61760.  61776.  61796. 

61830 

674 61796 

675 61796 

676 - - 61796 

682 61750.  61796.  65021 

685 61790.  61796.  61820 

690 61796 

ProposMi  RuIm: 

361 64476 
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•  •  • 

111 


646 641 08 

36CFR 

1 41 5. — — .641 22 

Preposad  Rules: 

1 

13 


.62233 
.62233 


37CFR 

1 0 ..; 641 25 

253 .....61654 

255 61655 

259 61657 

Proposed  Rules: 

202 62057 


38CFR 

1 


.63926 


39CFR 

20 61 660.  65238 

1 1 1 -...66142 

Proposed  Rules: 

3001 65051 

40CFR 

9 62930,  6341 7 

52 62737.  62741,  62748, 

62990,  63417,  63434.  63938. 

63940.  64126.  6524a  65262. 

66149. 

60 -64329.  65382.  65387 

61 65243 

63 62930.  62991.  63624, 

64330 

70 62032.  62753.  62758. 

62992.63631 

80 65571 

81 62741 .  62748 

124 „ 63417 

140 63941 

156 64282 

180 62330.  63437.  63945. 

63947.  63949.  63950.  63953, 

63954,  63956.  63958,  63960. 

65575.  65577.  65579 

1 85 62330 

270 63417 

721 _.„.65581 

763 62332 

Propossd  Rules: 

52 62792.  62793.  63019. 

63491.  64001.  64135.  65262. 
66246 

60 65437 

61 61681 

63 64002 

70 62793.  62794,  64404 

81 62236,  62792,  62793 

1 22 - 62546 

123 62546 

131 —.6561 4 

136 ...65207 

141 65207 

180 62361.  62364.  62366. 

64006 

186 62366 

260 66344 

261 62794.  66344 

266 66344 

268 66344 

300 — 6561 6 

372 64407 

403 -.62546 

501 62546 


721 -..64009 

41CFR 

301-1 1 -62332 


42CFR 

400 63124 

405 - 63124 

41 0 631 24 

411 ^....63124.  63438 

412 — 63124 

413 63124 

414 63124 

41 5 631 24 

41 7 631 24 

424 63440 

489 - - 63124 

1004 63634 

Propossd  Rules: 

413 62237 

43CFR 

PubRc  Land  Ordsrs: 

7176 65582 

7178 66151 

10 62134 


.66246 


2810 

44CFR 

64 65582 

65 62213.  62333.  62335 

67 62337 


..62369 


67. 


45CFR 

1 1 80 -. 63963 

46CFR 

1 0 65478 

12 65478 

Propossd  Ruiss: 

26.- 65988 

31 65988 

32 - -..65988 

34 65988 

35 65988 

38 -.65988 

54 65988 

90 ••••••■•••■•••••.•.■•h....**.d59oo 

61 65988 

72 65988 

76 — 65988 

77 - 65988 

78 - 66988 

92 „ 65988 

95 -....65988 

96 65988 

97 65988 

108 65988 

109 .65988 

153 65988 

160 65988 

162... 65988 

164 65988 

167 - 65988 

168 „ 65988 

169 65988 

190 65988 

193 65988 

196 65988 


47CFR 

0 


.61662 


1 64348 

36 65011 

73 62218.  62219,  62220. 

63645.  64348,  64349,  65021 . 
65244.65586 

80 62927 

90 - 61662 

100 65587 

Propossd  RuIss: 

36 65010 

64 63491 .  63667 

68 63667 

73 62060,  62061.  62373, 

63669,  65052,  65618 
76 63492,65052 

48CFR 

31 64254.  64255 

970 63645 


63876 

..- 65054 

62806 

65054 

.63023.  65054 

63876 

.._ 65054 

65054 

65054 

66472 

.65054 


6 

8. 

9 

10 

15 

26 

31 

32 

42 

44 

45 


52 65054,  66472 

53 65054 

215 641 35 

219 ..64135,66246 

236 64135.  66246 

242 64135,  64138 

252 64 1 35.  66246 

253 64135 

1535 64408 

1552 64408 

49CFR 

1 63444.  62762.  63648 

192 63450 

219 61664 

553 62221,  63648 

571 63651.  63965 

660 - 65597 

1043 63981 

1160 63981 

Proposed  Rules: 

1 06 6521 0 

1 71 65492 

172 65492 

173 - - 65492 

174 65492 

179 65492 

571 62061,  64010,  65262, 

66247 


50CFR 

25 

32 

285 

611 


62035 

62035 

65597 

62339 

625 64349 

638 62762 

641 64350 

649 62224 

650 62224 

651 62224 

652 62226 

672 63654 

675 62339.  63451.  63654, 

64128 


676 62339 

677 62339 

Proposed  Rules: 

611 62373.  65093.  65618 

642 62241 .  66247 

649 64014 

650 64014 

651 „ 64014 

655 -. 65618.  66249 

659 66247 

675 62373.65093 

676 62373.  65093 

677 62373,  65093 

REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

Rules  Going  Into  Effect 
Today 

AGRICULTURE 
DEPARTMENT 
Agrlcuttural  Research 
Service 

Freedom  of  Information  Act; 
implementation;  published 
12-21-95 

AGRICULTURE 
DEPARTMENT 

National  Agrtculturai  Library 

Putjiic  information; 
Access  under  Freedom  of 
Information  Act; 
integration  into  Agricultural 
Research  Service  and 
CFR  part  removed; 
published  12-21-95 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
mar^agement: 
Atlantic  Coast  weakfish; 
published  11-27-95 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Ctiild  support  or  alimony 
payments;  legal  process 
for  enforcement;  put)lished 
12-21-95 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Quick-freeze  aerosol  spray 
products  used  for  frosting 
cocktail  glasses;  lethal 
effects  of  inhaling,  failure 
to  disclose;  CFR  part 
removed;  published  12-21- 
95 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Public  land  orders: 


IV 
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Alaska:  published  12-21-95 
Colorado;  published  12-21- 
95  f 

JUSTICE  OEPARtMENT 
InwniQration  and 
Naturalization  SaiMca 
Immigration:  | 

Pamly  unity  benisfits: 
appltoant  processing; 
published  1 2-21-95 

RAILROAD  RETIREMENT 
BOARD  j 

Federal  claims  coHection: 
Federal  income  tax  refund 

and  administr^ive  offset; 

published  12-21-95 

STATE  DEPARTMENT 

Legal  and  related  lervices: 
International  child  atiductiorv 

Parental  atxhjQtion  cases; 
processing  tjy  non- 
governmental 
organization:  put)iished 
12-21-95 

TREASURY  DEPARTMENT 

lirtwnai  RavaniM  Servlc* 

Income  taxes,  etc.; 
Backup  withoidinQ, 
statemerrt  maHkig 
requirements.  «nd  due 
dHigence;  publbhed  12- 
21-95 

Income  taxes: 
ControHing  corpoNtion's 
basis  adjustment  In  Its 
controlled  corpbratkxi's 
stock  folkMving;  triangular 
reorganization:  put)lished 
12-21-95 
Converskm  transectnns; 
netting  rule;  published  12- 
21-95 

Procedure  and  administratkxi: 
Federal  financial  .assistarK:e 
received  by  financially 
troubled  bank  pr  thrift 
iratitutkyi,  or  ii^ 
connectkjn  with  acquisitxKi 
of  same;  publi$hed  12-21- 
95 


i;  puDW 
I  corpora 


Comments  Due  Next 
Week 


tWc 


AGRICULTURE 
DEPARTMENT 
Agricultural  MarfcdUng 
Service 

Cherries  (tart)  grovwi  in 
MKhigan  et  al.;  oomrrtents 
due  by  1 2-29-95  J  published 
11-29-95 

Oranges,  grapefrutl 
tangerines,  and  tangekn 
grown  in  Fkirida;  comments 
due  by  12-2&-95]  published 
11-28-95 

Potatoes  (Irish)  grojwn  ir>- 
USatn  and  Orego^; 
comments  due  t>y  12-26- 
95;  published  11-24-95 


Prunes  (dried)  produced  in 
California;  comments  due  by 
12-26-95:  published  11-24- 
96 

Tomatoes  grown  in  Fk)rida: 
comments  due  by  12-26-95; 
published  11-24-95 

AGRICULTURE 
DEPARTMENT 
Pood  and  Consumer  Service 

CNkJ  nutritkm  programs: 
Natkjnal  school  kjnch 
progranf)- 

Cheese  alternate  products 
specificatk>ns  rerroval; 
comments  due  by  12- 
27-95;  published  1 1-27- 
95 

COMMERCE  DEPARTMENT 
Naltonai  Ocaenic  and 
Atmospderic  Administration 

Fishery  conservatkxi  arKl 
management: 
Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian  Islands 
groundfish;  comments  due 
by  12-28-95;  published 
11-29-95 
Gulf  of  Alaska  groundfish; 
comments  due  by  12-29- 
95;  published  11-30-95 
DEFENSE  DEPARTMENT 
Acquisitkxi  regulatk)ns: 
Defense  Federal  Acquisitkm 
Regulatwn  supplement; 
contractor  purchasing 
system  reviews; 
comments  due  by  12-26- 
95;  published  10-27-95 
Federal  Acquisitkxi  Regulatkm 
(FAR): 

Contingent  fees;  comments 
due  by  12-26-95; 
published  10-26-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act: 
State  operating  permits 
progranv- 

Kentucky;  comments  due 
by  12-26-95;  published 
11-24-95 
Water  pollutkm  control: 
Sewage  sludge;  use  or 
d»posal  standards; 
corrxnents  due  by  12-26- 
95;  published  10-25-95 
FARM  CREDIT 
ADMINISTRATION 
Farm  credK  system: 
FurxJing  and  fiscal  affairs, 
k)an  policies  and 
operatkxis.  arvl  funding 
operatk)ns- 
Qk)bal  debt;  comments 
due  by  12-26-95; 
published  11-24-95 
Loan  pdKies  and 
operatk)ns- 
Loan  informatxm 
disckMure;  comments 


due  by  12-26-96; 
ll-24« 


by  12- 
ta-11- 


Common 

Calling  party  lalepiiono 
number- 
Privacy 
comments 
27-95; 
95 
Radk)  statk)ns;  table  of 
assignments: 

Georgia;  comments  due  t>y 
12-26-95;  published  11-8- 
95 
New  MexKo;  comments  due 
by  12-26-95;  published 
11-9-95 

Oklahoma;  comments  due 
by  12-26-95;  published 
11-9-95 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  k>an  bank 
system: 
Membership  approval; 

statutory  eligit)ility 

requirements;  comments 

due  by  12-26-95; 

published  10-27-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Childran  and  Families 
Administration 

Head  Start  Program: 
Eligibility,  recruitment, 
selection,  enrollment,  and 
attendance  requirements; 
comments  due  t>y  12-26- 
95;  published  1&-25-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Polymers- 

Ethylene-1 ,4-cyck>hexylene 
dimethylene 
terephthalate 
copolymers,  etc.; 
comments  due  t>y  12- 
26-95;  published  11-24- 
95 
Human  drugs: 
Antibtotk:  drugs- 

Cefpodoxime  proxetil,  etc. 
for  oral  suspenskm; 
comments  due  by  12- 
27-95;  published  11-27- 
95 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulatkxis: 
Grand  Teton  Nalxxial  Parle 
and  Jotm  D.  Rockefeltor. 
Jr.  Memorial  Parkway. 
WY;  snowmobile  and 
snowpiane  routes  and 


by  A2-2M6; 
puUahedlO^S^ 


1»«7-86: 
27-86 

VkgMa;  comments  due  bg 
124M6;  puUMied  11- 
27-86 

JUSTICE  DEPARTMENT 

Motor  Vehfcle  Theft  Preventron 
Act  program  regulatkins; 
comments  due  by  12-26-95; 
published  10-24-95 

JUSTICE  DEPARTMENT 

msons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Discipline  and  good  conduct 
time;  comments  due  t>y 
12-26-95;  published  10- 
26-95 

LABOR  DEPARTMENT 
Occupationai  Safety  and 
Health  Administration 

Safety  and  health  standards, 
etc: 

Mettiylene  chkxkje; 
occupatnnal  exposure; 
comments  due  t>y  12-29- 
95;  published  12-6-95 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisitkxi  regulations: 
Contract  management- 
FAR  supplement  coverage 
on  government  property; 
revisk>n;  comments  due 
by  12-26-95;  published 
10-25-95 
Federal  Acquisitk)n  Regulatton 
(FAR): 

Legal  proceedings  costs; 
comments  due  by  12-26- 
95;  published  10-26-95 

NATIONAL  LABOR 
RELATIONS  BOARD 

Administrative  law  judges;  rote 
rTwdifKatk>ns;  comments 
due  by  12-29-95;  published 
12-1-95 

PERSONNEL  MANAGEMENT 
OFRCE 

Retirement: 

Federal  Emptoyees 
Retirement  System- 
Altematve  forms  of 

armuity;  terminatkm; 

comments  due  by  f2- 

26-95;  published  10-25- 

95 
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POSTAL  RATE  COMMISSION 
Practice  and  procedure  rules: 
Rate  and  dassifKatten 

changes;  expeditkxi. 

flextoility,  and  innovatten; 

comments  due  by  12-26- 

95;  published  10-27-95 

SMALL  BUSINESS 
ADMINISTRATION 

ConflKt  of  interests;  comments 
due  by  12-27-95;  published 
11-27-95 
Federal  regulatory  review: 
Government  contracting 

assistance;  comments  due 

by  12-27-95;  published 

11-27-95 
Procedure  rules  governing 

cases  before  Office  of 

Hearings  and  Appeals; 

comments  due  by  12-27- 

95;  published  11-27-95 
Prograrn  Fraud  Civil 

Remedies  Act  regulations; 

comments  due  by  12-27- 

95;  published  11-27-95 
Small  business  investment 

companies;  comments 

due  by  12-28-95; 

published  11-28-95 
Freedom  of  Informatten  and  ' 
Privacy  Acts;  Federal 
regulatory  revtew;  comments 
due  by  12-26-95;  published 
11-24-95 
Reporting  and  recordkeeping 
requirements,  etc.;  Federal 
regulatory  revtew;  comments 
due  by  12-26-95;  published 
11-24-95 
Small  business  size  standards: 


Federal  regulatory  review; 
comments  dua  by  12-26- 
95;  published  11-24-95 

Nonmanufacturer  rute; 
waivers- 
Minicomputers;  comments 
due  by  12-29-95; 
published  12-13-95 
Standards  for  conducting 
business  with  SEA;  Federal 
regutetcry  review;  comments 
due  by  12-26-95;  published 
11-24-95 
Surety  tx>nd  guarantee 
program;  Federal  regulatory 
review;  comments  due  by 
12-27-95;  published  11-27- 
95 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawt>ridge  operatiorts: 
New  York;  corrvnents  due 
by  12-26-95;  published 
10-26-95 

TRANSPORTATION 
DEPARTMENT 
Federal  Avtetlon 
Administration 

Ainworthiness  directives: 
Canadair,  comments  due  by 
12-26-95;  published  10- 
24-95 

McDonnell  Douglas; 

comments  due  by  12-26- 

95;  published  10-24-95 
SAAB;  comments  due  l)y 

12-26-95;  published  10- 

24-95 

Airworthiness  standards: 


Special  conditions- 
AiRadio  Corp.;  Beech 
model  58  airplanes; 
comments  due  by  12- 
26-95;  published  11-24- 
95 

Bomt>ardter  Inc.;  high-' 
intensity  radiated  fiekJs; 
comments  due  by  12- 
26-95;  published  11-8- 
95 

Class  E  airspace;  comments 
due  by  12-29-95;  published 
11-16-95 

Special  use  airspace; 
definitions;  comments  due 
by  12-27-95;  published  11- 
27-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehk:le  safety 
standards: 

Fuel  system  integrity- 
Compressed  natural  gas 
vehicles  and  fuel 
containers;  comments 
due  by  12-26-95; 
published  11-24-95 
Head  restraints;  alternative 
testing  procedure 
removed;  comments  due 
by  12-26-95;  published 
10-24-95 
Lamps,  reflective  devk^es, 
and  associated 
equipment- 
Signal  lamps  geometric 
visibility  requirements, 
and  rear  side  marker 


cokx;  comments  due  by 
12-26-95;  published  10- 
26-95 

Occupant  crash  protecttert- 

Air  bag  designs,  etc.^ 
comments  due  by  12- 
26-95;  published  11-9- 
95 

VETERANS  AFFAIRS 
DEPARTMENT 

Disat)illties  rating  schedute: 

Mental  disorders;  comments 
due  by  12-26-95; 
published  10-26-95 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put)lic  bills  from  the  current 
sessten  of  Congress  which 
have  become  Federal  lav«.  It 
may  tie  used  in  conjunctten 
with  "PLUS"  (Public  Laws 
Update  Senace)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  ttie  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone,  202-512- 
2470). 

S.  1060/P.L.  104-65 

Lobbying  Disctosure  Act  of 
1995  (Dec.  19,  1995;  109 
Stat.  691) 

Last  List  Deceml>er  20,  1995 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regidations,  designed  to 
assist  anyone  with  FBderal  recordloBeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  lecoids  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  ]ong  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  sotuce  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendenjt  of  Documents  Order  Form 


Omv  Procsaang  Code: 

*7296 


r  ^  ^ 

L  ^  J 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  51 2-2250 

G  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR,  < 

S/N  069-000-0 D056-8.  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of 


Company  or  persoi  lal  name 


Additional  address>  attention  line 


Street  address 


City,  State,  Zip  cod  9 


Daytime  phone  inci  xjing  area  code 


Purchase  order  nur  iber  (optional) 


UMI 


my  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


(Please  type  or  print) 


Checl(  nnethod  of  payment 

□  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account     [_                         - 

□  VISA     □  MasterCard     [^              (expiration  date) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  put)iished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Parts  land  lb 

Departmental  Proceedings,  Judicial 
Proceedings,  and  NEPA  Policy 

agency:  Office  of  the  Secretary  of 
Agriculture,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
Administrative  Regulations — 
Departmental  Proceedings,  the 
Administrative  Regulations— Judicial 
Proceedings,  and  the  National 
EnvironmentalPolicy  Act  regulations  as 
part  of  the  United  States  Department  of 
Agriculture's  (USDA)  regulatory 
reinvention  initiative  to  improve  its 
regulations.  This  final  rule  updates  and. 
corrects  references  to  statutes, 
regulations,  USDA  agencies,  and  USDA 
officials;  removes  gender  specific 
references;  removes  unnecessary 
regulations;  and  makes  minor 
nonsubstantive  changes  for  clarity. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  22, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Jenson,  Senior  Counsel, 
Regulatory  Division,  Office  of  the 
General  Counsel,  USDA,  room  2422, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250,  (202)  720-2453. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  President  directed  the  heads  of 
all  departments  and  agencies  to  review 
all  regulations  and  eliminate  or  revise 
those  that  are  outdated  or  otherwise  in 
need  of  reform.  The  Department 
completed  its  review  and  submitted  a 
report  on  the  review  to  the  Office  of 
Management  and  Budget  on  June  1, 
1995.  The  review  included  USDA's 
Administrative  Regulations — 


Departmental  Proceedings  (7  CFR,  part 
1,  subpart  B);  Administrative 
Regulations— Judicial  Proceedings  (7 
CFR,  part  1,  subpart  C);  and  National 
Environmental  Policy  Act  regulations  (7 
CFR,  part  lb).  The  Department  found 
that  these  regulations  contain  outdated 
and  incorrect  references  to  statutes, 
regulations,  USDA  agencies,  and  USDA 
officials;  unnecessary  provisions;  gender 
specific  references;  and  provisions  that 
could  be  clarified  by  making  minor 
nonsubstantive  changes.  This  final  rule 
updates  and  corrects  references  to 
statutes,  regulations,  USDA  agencies, 
and  USDA  officials;  removes  gender 
specific  references;  removes 
lumecessary  regulations;  and  makes 
minor  nonsubstantive  changes  for 
clarity. 

7  CFR.  Part  1,  Subpart  B 

This  final  rule  amends  7  CFR,  part  1, 
subpart  B,  by  adding  a  citation  to  the 
statutory  authority  for  the  subpart.  This 
final  rule  also  amends  §§  1.26, 1.27, 
1.28,  and  1.29  in  7  CFR,  part  1,  subpart 
B. 

Section  1.26(c)  provides  that 
"(cjhapter  11  of  title  18,  United  States 
Code  pr(^bits  employees  and  former 
employees  itom  representing  others 
imder  certain  circumstances.  See 
§  0.735-41  of  this  subtitle  for 
illustrations."  Section  1.26(c)  is 
unnecessary  and  has  no  effect  and  is 
therefore  removed.  In  addition,  this 
final  rule  makes  minor  nonsubstantive 
amendments  to  7  CFR  1.26  (a),  (b)(2), 
and  (b)(3)  for  clarity*and  to  remove 
gender  specific  references.  «b 

Section  1.27  sets  forth  the  Department 
policy  with  respect  to  the  availability  of 
written  submissions  in  response  to 
certain  notices  published  by  the 
Deiiartment.  Sections  1.27  (a)  through 
(d)  appear  by  their  terms  to  apply  only 
to  written  submissions  in  response  to 
notices  of  proposed  rulemaking 
published  by  the  Department.  However, 
§  1.27(e)  provides  that,  despite  the 
limiting  language  in  §  1.27  (a)  through 
(d),  the  policy  annimciated  in  §  1.27 
applies  to  written  submissions  in 
response  to  any  published  notice  which 
solicits,  or  affords  interested  members  of 
the  public  an  opportunity  to  submit, 
written  views  with  respect  to  any 
proposed  action  relating  to  any  program 
administered  by  the  Department 
regardless  of  the  fact  that  the  issuance 
of  a  rule  may  not  be  contemplated. 


Further,  this  final  rule  amends  the 
provisions  regarding  the  confidentiaUty 
of  written  submissions.  Sections  1.27  (c) 
and  (d)  provide  for  confidentiality  if 
making  the  submission  public  would 
have  an  adverse  effect  on  the  submitter 
by  reason  of:  (1)  Disclosing  trade  secrets, 
processes,  operations,  style  of  work  or 
apparatus;  (2)  disclosing  the  identity, 
confidential  statistical  data,  amoimt  or 
source  of  any  income,  profits,  losses,  or 
expenditures;  or  (3)  exposing  the 
submitter  to  substantial  disadvantage  in 
business  or  employment.  This 
confidentiality  provision  was  written 
before  the  enactment  of  the  Freedom  of 
biformation  Act.  The  confidentiaUty 
provision  in  §  1.27  (c)  and  (d)  includes 
agency  records  that  the  Department  may 
not  be  able  to  withhold  imder  the 
Freedom  of  Information  Act.  Therefore, 
§  1.27  is  amended  to  provide  that 
confidentiality  may  be  given  to  written 
submissions  only  if  they  may  be 
withheld  under  the  Freedom  of 
Information  Act. 

Further  still,  this  final  rule  amends 
§  1.27  by  setting  forth  the  scope  of  the 
Department  policy  at  the  beginning  of 
§  1.27,  eliminating  the  inaccurate 
limiting  language  currently  found  in 
§  1.27  (a)  throu^  (d),  and  making  other 
minor  nonsubstantive  changes  for 
clarity. 

Section  1.28  contains  an  inaccurate 
reference  to  a  provision  of  the 
Administrative  Procedure  Act.  This 
final  rule  amends  §  1.28  to  correct  that 
inaccurate  reference. 

Section  1.29(a)  provides  that  the 
"Administrator,  Agricultural  Marketing 
Service  may  delegate  the  authority  to 
issue  subpoenas  in  connection  with 
investigations  being  conducted  under 
the  Packers  and  Stockyards  Act,  as 
amended  and  supplemented  (7  U.S.C. 
181-229),  to  the  Deputy  Administrator. 
Packers  and  Stockyards,  Agricultural 
Marketing  Service."  Since  §  1.29(a)  was 
issued,  the  Department  has  been 
reorganized  and  the  references  to 
Department  officials  in  §  1.29(a)  are  no 
longer  accurate.  This  final  rule  amends 
this  provision  within  §  1.29(a)  to  correct 
the  references  to  Department  officials. 

In  addition,  this  final  rule  amends 
other  provisions  in  §  1.29(a),  and 
§§  1.29(b)(l)(iii),  (b)(2),  and  (b)(3)  for 
clarity  and  to  remove  gender-specific 
references  and  surplusage. 
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7  CFR.  Part  1,  Subpart  C 

This  final  rule  atmends  7  CFR,  part  1. 
subpart  C.  by  adding  a  citation  to  the 
statutory  authority  for  the  subpart.  This 
final  rulQ  also  amtnds  §  1.41  in  7  CFR. 
part  1,  subpart  C,  to  remove  a  gender- 
specific  reference  and  to  remove  a 
provision  that  requires  service  of 
process  to  be  made  upon  the  General 
Counsel  to  enforce  child  support  or 
alimony  paymentf  owed  by  employees 
of  the  Departmeni  This  provision  is 
removed  because  the  regulations  related 
to  service  of  legal  process  for  the 
enforcement  of  child  support  and 
alimony  owed  by  Department 
employees  are  set  forth  in  5  CFR,  part 
581. 

7  CFR.  Part  lb 

This  final  rule  ^ends  the  authority 
citation  for  7  CFR,  part  lb,  to  remove 
inaccurate  references  to  the  Federal 
Register. 

Section  lb.l  contains  inaccurate 
references  to  regulations  and  an 
inaccurate  referenice  to  the  Council  on 
Environmental  Quality.  This  final  rule 
corrects  those  inaccuracies. 

Section  lb.2(a)  describes  the  purposes 
of  some  of  the  Department's  programs 
and  the  methods  ^y  which  some  of 
these  programs  ax$  conducted.  Section 
lb.2(a)  is  lumecessary  and  has  no  effect 
and  is  therefore  removed.  In  addition. 

this  final  rule  makes  minor  

nonsubstantive  aipendments  to  7  CFR 
lb.2  paragraphs  (<t).  (d).  and  (e)  for 
clarity;  to  remove  [inaccurate  references 
to  regulations,  the  Under  Secretary, 
Natural  Resource^  and  Environment, 
and  the  Agricultiit^  Council  on 
Environmental  Quality;  and  to  remove 
surplusage.  i 

Section  lb.3(c)  Is  amended  to  correct 
a  cross  reference.  | 

Section  lb.4  lists  agencies  that  are 
excluded  from  the  requirement  to 
prepare  procedures  to  implement  the 
National  Environfiental  Policy  Act  and 
categorically  excliided  from  the 
preparation  of  environmental 
assessments  and  envirormiental  impact 
statements  unlesalthe  agency  head 
determines  that  aii  action  may  have  a 
significant  environmental  effect.  Since 
§  lb.4  was  published,  the  Department 
has  been  reorganiised  and  some  of  the 
listed  agencies  nq  longer  exist.  This 
final  rule  corrects  the  list  of  Department 
agencies  in  §  lb.4  and  makes  minor 
nonsubstantive  caanges  for  clarity. 

Notice  and  Comif  ent 

This  rule  makes  only  minor 
nonsubstantive  amendments  to  the 
regulations  in  order  to  update  and 
correct  incorrect  references,  remove 


gender-specific  references,  remove 
unnecessary  provisions,  and  clarify 
existing  regulations.  The  rule  will  not 
have  any  effect  on  the  public  and  no 
public  participation  is  expected. 
Therefore,  notice  and  public  procedure 
with  respect  to  this  rule  are 
unnecessary,  and  there  is  good  cause 
under  5  U.S.C.  553  to  make  this  rule 
effective  without  opportunity  for  public 
participation. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  final  rule  updates  and  corrects 
references  to  statutes,  regulations, 
USDA  agencies,  aiid  USDA  officials; 
removes  gender-specific  references; 
removes  unnecessary  provisions;  and 
makes  minor  nonsubstantive  changes 
for  clarity.  This  final  rule  will  not  have 
any  economic  impact. 

Under  these  circumstances,  the 
Secretary  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  state 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects 

7  CFR  Part  1 

Administrative  practice  and 
procedure,  Agricijlture.  Antitrust,  Blind, 
Claims,  Concessions,  Cooperatives, 
Equal  access  to  justice,  Federal 
buildings  and  facilities.  Freedom  of 
information.  Lawyers,  Privacy. 

7  CFR  Part  lb 

Enviroiunental  policy  statements. 

Accordingly,  7  CFR  parts  1  and  lb  are 
amended  as  follows: 


PART  1— ADMINISTRATIVE 
REGULATIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  unless  otherwise 
noted. 

$1.26    [Amende^ 

2-3.  Section  1.26  is  amended  as 
follows: 

a.  In  paragraph  (a),  by  removing  the 
words  "The  provisions  of  this  section 
apply"  and  by  adding  the  words  "This 
section  applies"  in  their  place;  and  by 
removing  die  words  "such  provisions, 
or  any  part  thereoP'  and  by  adding  the 
words  "this  section,  or  any  part  of  this 
section"  in  their  place. 

b.  In  paragraph  (b)(2),  by  removing  the 
word  "he"  and  adding  the  words  "the 
Secretary"  in  its  place  each  time  it 
appears;  and  by  removing  the  word 
"him"  and  adding  the  words  "the 
person"  in  its  place. 

c.  In  paragraph  (b)(3),  by  removing  the 
words  "his  employment  he"  and  adding 
the  words  "emplo)nment  with  the 
Department  the  employee  or  former 
employee"  in  their  placer  and  by 
removing  the  word  "him"  and  adding 
the  words  "the  employee  or  former 
employee"  in  its  place. 

d.  By  removing  paragraph  (c). 

fl.27   (Amended] 

4.  Section  1.27  is  revised  to  read  as 
follows: 

$1.27    RutemaWng  and  other  notice 
procedures. 

(a)  This  section  shall  apply  to: 

(1)  Notices  of  proposed  rulemaking; 

(2)  Interim  final  rules; 

(3)  Advance  notices  of  proposed 
rulemaking;  and 

(4)  Any  other  published  notice  that 
solicits,  or  affords  interested  members  of 
the  public  an  opportunity  to  submit, 
written  views  with  respect  to  any 
proposed  action  relating  to  any  program 
administered  in  the  Department 
regardless  of  the  fact  that  the  issuance 
of  a  rule  may  not  be  contemplated. 

(b)  Each  notice  identified  in 
paragraph  (a)  of  this  section  shall 
indicate  the  procediue  to  be  followed 
with  respect  to  the  notice,  unless  the 
procedure  is  prescribed  by  statute  or  by 
published  rule  of  the  Department.  Each 
notice  shall  contain  a  statement  that 
advises  the  public  of  the  policy 
regarding  the  availability  of  written 
submissions  by  indicating  whether 
paragraph  (c),  (d).  or  (e)  of  this  section 
is  applicable  to  written  submissions 
made  pursuant  to  the  notice. 

(c)  All  written  submissions  made 
pursuant  to  the  notice  shall  be  made 


available  for  public  inspection  at  times 
and  places  and  in  a  manner  convenient 
to  the  public  business. 

(d)(1)  Any  written  submission, 
pursuant  to  a  notice,  may  be  held 
confidential  if  the  person  making  the 
submission  requests  that  the  submission 
be  held  confidential,  the  person  making 
the  submission  has  shown  that  the 
written  submission  may  be  withheld 
under  the  Freedom  of  Information  Act. 
and  the  Department  official  authorized 
to  issue  the  notice  determines  that  the 
submission  may  be  withheld  imder  the 
Freedom  of  Information  Act. 

(2)  If  a  request  is  made  in  accordance 
with  paragraph  {d)(l)  of  this  section  for 
confidential  treatment  of  a  written 
submission,  the  person  making  the 
request  shall  be  informed  promptly  in 
the  event  the  request  is  denied  and 
afforded  an  opportunity  to  withdraw  the 
submission. 

(3)  If  a  determination  is  made  to  grant 
a  request  for  confidential  treatment 
under  paragraph  (d)(1)  of  this  section,  a 
statement  of  the  specific  basis  for  the 
determination  that  will  not  be 
susceptible  of  identifying  the  person 
making  the  request  will  be  made 
available  for  public  inspection. 

(e)  If  the  suDject  of  the  notice  is  such 
that  meaningful  submissions  cannot  be 
expected  unless  they  disclose 
information  that  may  be  withheld  imder 
the  Freedom  of  Information  Act,  the 
notice  shall  so  indicate  and  contain  a 
statement  that  written  submissions 
pursuant  to  the  notice  will  be  treated  as 
confidential  and  withheld  under  the 
Freedom  of  Information  Act.  Provided, 
That  the  policy  regarding  availability  of 
written  submissions  set  forth  in  this 
paragraph  may  only  be  used  with  the 
prior  approval  of  the  Secretar) ,  or  the 
Under  Secretary  or  Assistant  Secretary 
that  administers  the  program  that  is  the 
subject  of  the  notice. 

$1.28    [Amended] 

5.  Section  1.28  is  amended  by 
removing  the  phrase  "the  provisions  of 
section  4(d)  of  the  Administrative 
Procedure  Act  (60  Stat.  239;  5  U.S.C. 
1003(d))"  and  adding  the  reference  "5 
U.S.C.  553(e)"  in  its  place. 

$1.29    [Amended] 

6.  Section  1.29  is  amended  as  follows: 

a.  By  revising  paragraph  (a)  to  read  as 
set  forth  below. 

b.  In  paragraph  (b)(l)(iii).  by  adding 
the  word  ",  her,"  immediately  after  the 
word  "his". 

c.  In  paragraph  (b)(2),  by  adding  the 
words  "or  she"  immediately  after  the 
word  "he";  and  by  removing  the  word 
"therein"  and  adding  the  words  "in  the 
subpoena"  in  its  place. 


d.  In  paragraph  (b)(3),  by  removing 
the  reference  "(5  U.S.C.  301).". 

$1.29    Subpoenas  relating  to 
investigations  under  statutes  administersd 
by  the  Secretary  of  AgHculture. 

(a)  Issuance  of  subpoena.  (1)  When 
the  Secretary  is  authorized  by  statute  to 
issue  a  subpoena  in  connection  with  an 
investigation  being  conducted  by  the 
Department,  the  attendance  of  a  witness 
and  the  production  of  evidence  relating 
to  the  investigation  may  be  required  by 
subpoena  at  any  designated  place, 
including  the  witness*  place  of  business. 
Upon  request  of  any  representative  of 
the  Secretary  involved  in  connection 
with  the  investigation,  the  subpoena 
may  be  issued  by  the  Secretary,  the 
Inspector  General,  or  any  Department 
official  authorized  pursuant  to  part  2  of 
this  title  to  administer  the  program  to 
which  the  subpoena  relates,  if  the 
official  who  is  to  issue  the  subpoena  is 
satisfied  as  to  the  reasonableness  of  the 
grounds,  necessity,  and  scope  of  the 
subpoena.  Except  as  provided  in 
paragraph  (a)(2)  of  this  section,  the 
authority  to  issue  subpoenas  may  not  be 
delegated  or  redelegated  by  the  head  of 
an  agency. 

(2)  The  Administrator,  Grain 
Inspection,  Packers  and  Stockyards 
Administration,  may  delegate  the 
authority  to  issue  subpoenas  in 
connection  with  investigations  being 
conducted  under  the  Packers  and 
Stockyards  Act  (7  U.S.C.  181-229),  to 
the  Deputy  Administrator,  Packers  and 
Stockyards  Programs. 


$1.41    [Amended] 

7-8.  Section  1:41  is  amended  as 
follows: 

a.  In  the  third  sentence,  by  removing 
the  word  "he"  and  adding  the  words 
"the  officer"  in  its  place. 

b.  By  removing  the  last  sentence. 

PART  lb— NATIONAL 
ENVIRONMENTAL  POLICY  ACT 

9.  The  authority  citation  for  part  lb  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  42  U.S.C.  4321  et 
seq.;  E.G.  11514,  3  CFR,  1966-1970  Comp.. 
p.  902,  as  amended  by  E.0. 11991,  3  CFR. 
1978  Comp.,  p.  123;  E.G.  12114,  3  CFR.  1980 
Comp.,  p.  356;  40  CFR  1507.3. 

$  lb.l    [Amended] 

10.  Section  lb.l  is  amended  as 
follows: 

a.  In  paragraph  (a),  by  removing  the 
words  "This  subpart"  and  adding  the 
words  "This  part"  in  their  place;  by 
removing  the  words  "Council  of  and 
adding  the  words  "Council  on"  in  their 
place;  and  by  removing  the  words  "The 


subpart"  and  adding  the  words  "This 
part"  in  their  place. 

b.  In  paragraph  (b),  by  removing  the 
word  "subpart"  and  adding  the  word 
"part"  in  its  place. 

$1b.2    [Amended] 

11.  Section  lb.2  is  amended  as 
follows: 

a.  By  removing  paragraph  (a). 

b.  In  paragraph  (c).  by  removing  the 
words  "the  provisions  of  this  subpart" 
and  adding  the  words  "this  part"  in 
their  place;  and  by  removing  the  words 
"the  provisions  of  NEPA"  and  adding 
the  word  "NEPA"  in  tiieir  place. 

c.  In  paragraph  (d),  the  first  sentence, 
by  removing  the  word  "Assistant"  and 
adding  the.  word  "Under"  in  its  place; 
and  by  removing  the  reference  "(7  CFR 
2.19(b))". 

d.  In  paragraph  (d),  the  second 
sentence,  by  removing  the  words 
"Assistant  Secretary,  through  the  USDA 
Natural  Resources  and  Environment 
Committee"  and  adding  the  words 
"Under  Secretary,  NR&E.  through  the 
Agricultural  Council  on  Environmental 
Quality"  in  their  place. 

e.  In  paragraph  (e),  the  first  sentence, 
by  removing  the  word  "subpart"  and 
adding  the  word  "part"  in  its  place. 

f.  In  paragraph  (e),  the  third  sentence, 
by  removing  the  word  "Assistant"  and 
adding  the  word  "Under"  in  its  place. 

g.  By  redesignating  paragraphs  (b),  (c), 
(d),  and  (e)  as  paragraphs  (a),  (b).  (c), 
and  (d),  respectively. 

$1b.3    [Amended] 

12.  In  §  lb.3,  paragraph  (c)  is 
amended  by  removing  the  words  "above 
and  in"  and  adding  the  words  "in 
paragraphs  (a)  of  this  section  and"  in 
their  place. 

13.  Section  lb.4  is  revised  to  read  as 
follows: 

$  1  b.4    Exclusion  of  agencies. 

(a)  The  USDA  agencies  and  agency 
units  listed  in  paragraph  (b)  of  this 
section  conduct  programs  and  activities 
that  have  been  found  to  have  no 
individual  or  cumulative  effect  on  the 
human  environment.  The  USDA 
agencies  and  agency  units  listed  in 
paragraph  (b)  of  this  section  are 
excluded  from  the  requirements  of 
preparing  procedures  to  implement 
NEPA.  Actions  of  USDA  agencies  and 
agency  units  hsted  in  paragraph  (b)  of 
this  section  are  categorically  excluded 
from  the  preparation  of  an  EA  or  EIS 
unless  the  agency  head  determines  that 
an  action  may  have  a  significant 
environmental  effect. 

(b)(1)  Agricultural  Marketing  Service 
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(2)  Economic  Research  Service 

(3)  Extension  Service 

(4)  Federal  Corp  Insurance  Corporation 

(5)  Food  and  Conpiuner  Service 

(6)  Food  Safety  aid  Inspection  Service 

(7)  Foreign  Agricliltural  Service 

(8)  Grain  Inspection,  Packers  and 
Stockyards  Adtninistration 

(9)  National  Agricultural  Library 

(10)  National  Agricultural  Statistics 
Service 

(11)  Office  of  the  iGeneral  Counsel 

(12)  Office  of  the  Inspector  General 

Done  in  Washington,  DC,  this  8th  day  of 
December,  199S. 
Dan  Glickmaii, 
Secretary  ofAgricn 
FR  Doc.  95-30674  Filed  12-21-95;  8:45  am) 
BttJJNQ  OOOC  3410-ei.  M 


Food  Safety  and  Inspection  Service 

9CFRPart310  I 
[Docket  No.  95-04IDF] 
RIN  0583-AC03      | 

Use  of  tlie  Fast  Antimicrobial  Screen 
Test  for  Bob  Veal  Calves 

AGENCY:  Food  Safety  and  Inspection 

Service.  USDA. 

action:  Direct  finjal  nUe. 

SUMMARY:  The  Food  Safety  and 
Inspection  Serviqe  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  permit  the  use  of  die  Fast 
Antimicrobial  Screen  Test  (FAST)  in  its 
bob  veal  calf  residue  testing  program. 
Under  FSIS'  residue  testing  program, 
carcasses  of  bob  Veal  calves  are  subject 
to  specific  regulatory  requirements  for 
residue  testing  by  FSIS  inspectors  to 
assure  that  adulterated  meat  does  not 
enter  human  fooq  channels.  Until 
recently,  the  Calf  Antibiotic  and 
Sulfonamide  Test  (CAST)  was  the  only 
official  test  authorized  for  use  in  the  bob 
veal  calf  residue  testing  program.  FSIS 
has  now  developed  FAST,  which  is  an 
enhanced  and  equally  effective  version 
of  CAST  that  provides  results  after  6 
hours  of  incubation,  compared  to  18-24 
hours  of  incubation  for  CAST.  This 
action  will  permit  the  use  of  FAST  in 
Ueu  of  CAST  under  FSIS'  bob  veal  calf 
residue  testing  program. 
DATES:  This  rule  will  be  effective  on 
February  20, 1996,  unless  we  receive 
written  adveise  oomments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  January  22, 
1996.  If  FSIS  receives  adverse  comments 
or  notice  of  intent  to  submit  adverse 
comments,  FSIS  will  withdraw  this  rule 
and  publish  a  proposed  rule  for  public 
comment. 


ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to:  FSIS 
Docket  Clerk,  Docket  #95-048DF,  Room 
4352,  South  Agriculture  Biiilding,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  Jime  1984,  as  a  result  of  findings  of 
increased  levels  of  sulfonamide  and 
antibiotic  residues  in  young  calves,  FSIS 
promulgated  an  interim  rule  (49  FR 
23602;  affirmed  50  FR  32162)  that 
amended  the  Federal  meat  inspection 
regulations  (9  CFR  parts  309.  310  and 
318)  by  establishing  an  intensified 
residue  testing  program  for  bob  veal 
calves  (calves  up  to  3  weeks  in  age  or 
150  pounds  in  weight).  FSIS  was 
concerned  with  findings  of  increased 
levels  of  sulfonamide  and  antibiotic 
residues  in  young  calves,  and  undertook 
an  emergency  rulemaking  to  decrease 
the  likelihood  that  adulterated  meat 
would  enter  into  human  food  channels. 
FSIS  determined  that  carcasses  and 
parts  thereof  from  bob  veal  calves  are 
adulterated  under  the  Federal  Meat 
Inspection  Act  if  they  bear  or  contain 
sulfonamide  or  antibiotic  residues  other 
than  in  accordance  with  tolerances 
established  by  the  Food  and  Drug 
Administration. 

In  the  interim  rule,  FSIS  stated  that 
CAST,  a  swab  bioassay  test,  would  be 
the  official  test  used  to  screen  carcasses 
of  bob  veal  calves.  In  trial  testing,  FSIS 
had  found  CAST  to  be  extremely 
reliable  in  detecting  violative  levels  of 
antibiotics  and  sulfonamides  in  animal 
tissues. 

FSIS  has  recently  developed  a  new 
test  that,  like  CAST,  is  designed  to 
detect  the  presence  of  sulfonamide  and 
antibiotic  residues  in  animal  tissues. 
FAST  is  similar  to  and  is  performed  in 
a  similar  manner  to  CAST.  The  major 
advantage  of  FAST  is  that  test  results 
can  be  obtained  in  6  hours,  instead  of 
the  18-24  hour  period  required  for 
CAST.  FSIS'  in-plant  U-ial  testing  of 
FAST  has  shown  that  FAST  is 
equivalent  to  CAST  in  detecting 
sulfonamide  and  antibiotic  residues  in 
animal  tissues. ' 

Therefore,  FSIS  is  amending  §  310.21 
to  add  FAST  as  an  alternative  to  CAST 
for  use  by  inspectors  in  testing  carcasses 
and  parts  of  bob  veal  calves  for 
sulfonamide  and  antibiotic  residues. 


'  Results  of  the  in-plant  trial  for  FAST  are 
available  for  review  in  the  Office  of  the  FSIS  Docket 
Clerk.  Room  4352.  South  Agriculture  Building, 
Food  Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Washington.  DC  20250. 


Efifective  Date 

This  rule  is  being  published  without 
a  prior  proposal  because  this  action  is 
viewed  as  noncontroversial,  and  FSIS 
does  not  anticipate  any  adverse  public 
comments  will  be  received.  This  rule 
will  be  effective  60  days  after  the  date 
of  publication  in  the  Federal  Register 
unless  FSIS  receives  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register. 

If  FSIS  receives  adverse  comments  or 
notice  of  intent  to  submit  adverse 
comments,  FSIS  will  withdraw  this  rule 
and  publish  a  proposed  rule  for  public 
comment. 

If  no  adverse  comments  are  received, 
FSIS  will  publish  a  notice  in  the 
Federal  Register  confirming  that  the 
rule  is  effective  on  the  date  indicated. 

Executive  Order  12866 

This  rule  is  considered  not  significant 
and  therefore  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

Eflect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  rule 
permits  the  use  of  an  alternate  test, 
which  can  provide  results  in  less  than 
half  the  time  than  the  original  test. 
Carcasses  that  test  negative  could  be 
released  on  the  day  of  slaughter,  which 
will  modestly  benefit  the  meat  industry. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  (1)  preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

List  of  Subjects  in  9  CFR  part  310 

Meat  inspection,  Residue  testing. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  part  310  of 
the  Federal  meat  inspection  regulations 
(9  CFR  Part  310)  as  follows: 

PART  310— {AMENDED] 

1,  The  authority  citation  for  part  310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

2.  The  introductory  text  and  footnote 
to  paragraph  (c)  of  §  310.21  are  revised 
to  read  as  follows: 


$  31 0.21    Carcasses  suspected  of 
containing  sulfa  and  antibiotic  residues; 
sampling  frequency;  disposition  of  affected 
carcasses  and  parts. 

•  »        •        »        » 

(c)  *  *  *  The  inspector  shall  perform 
a  swab  bioassay  test  ■  on: 

*  •       *       •       * 

Done  at  Washington.  DC,  on:  December  14, 
1995. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FR  Doc.  95-31017  Filed  12-21-95;  8:45  am) 
BILUNQ  CODE  341ft-OM-P 


9  CFR  Part  318 

[Docket  No.  9&-035F1 

RIN  0583-1AB96 

Potassium  Hydroxide  as  a  Hog  Scald 
Agent 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Affirmation  of  effective  date. 

SUMMARY:  On  October  23, 1995,  the 
Food  Safety  and  Inspection  Service 
(FSIS)  published  a  direct  final  rule, 
"Potassium  Hydroxide  as  a  Hog  Scald 
Agent."  This  direct  final  rule  allows  the 
use  of  potassiimi  hydroxide  in  hog  scald 
and  hair  removal  processes.  No  adverse 
comments  were  received  in  response  to 
the  direct  fiijial  rule.  Therefore,  this  rule 
is  effective  on  December  22, 1995. 
EFFECTIVE  DATES.  December  22, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paula  M.  Cohen,  Director,  Regulations 
Development,  Policy,  Evaluation  and 
Planning  Staff.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250- 
3700;  (202)  720-7164. 

SUPPLEMENTARY  INFORMATION:  This 
notice  affirms  the  effective  date  of  the 
direct  final  rule.  "Potassium  Hydroxide 
as  a  Hog  Scald  Agent,"  that  was 
published  on  October  23, 1995.  at  60  FR 
54295.  This  direct  final  rule  allows  the 
use  of  potassium  hydroxide  in  hog  scald 
and  hair  removal  processes.  FSIS  did 
not  receive  any  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  in  response  to 
this  rule.  Therefore,  the  effective  date  of 
the  rule  is  December  22, 1995. 


'  The  procedures  for  performing  the  swab 
bioassay  test  are  set  forth  in  one  of  two  self- 
instructional  guides:  "Performing  the  G\ST'  or 
"Fast  Antimicrobial  Screen  Test."  These  guides  are 
available  for  review  in  the  o^ice  of  the  FSIS  Docket 
Clerk,  Room  4352  South,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250. 


Done  at  Washington,  DC,  on:  December  14, 
1995. 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FR  Doc.  95-31018  Filed  12-21-95;  8:45  am) 
BILLMO  COK  941«MNI^ 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Chapter  III 

RESOLUTION  TRUST  CORPORATION 

12  CFR  Chapter  XVI 

Effecth^eness  of  RTC  Regulations  After 
RTC  Termination 

AQENOES:  Federal  Deposit  Insurance 
Corporation  and  Resolution  Trust 
Corporation. 

ACTION:  Joint  notification  of  status  of 
regulations. 

SUMMARY:  The  Resolution  Trust 
Corporation  (RTC)  and  the  Federal 
Deposit  Insiuance  Corporation  (FDIC) 
are  issuing  this  joint  document  to 
inform  the  public  regarding  the 
effectiveness  of  the  RTC's  regulations 
after  RTC  termination.  In  accordance 
with  the  Federal  Home  Loan  Bank  Act, 
the  RTC  will  terminate  on  December  31, 
1995,  and  the  FDIC  will  succeed  the 
RTC  as  receiver  for  any  remaining  RTC 
receiverships  and  will  be  responsible  for 
managing  any  remaining  assets  and 
liabilities  of  the  RTC  transferred  to  the 
FSLIC  Resolution  Fund.  Congress  did 
not  include  any  provision  transferring 
the  RTC's  regulations  to  the  FDIC.  The 
two  corporations  have  considered  these 
issues  and  are  publishing  this  document 
to  inform  the  public  that,  when  the 
FDIC  assumes  responsibility  for  the 
RTC's  functions  at  termination,  the 
RTC's  regulations  generally  will  not 
govern  the  FDIC's  performance  of  these 
functions  for  occurrences  that  arise 
post-termination,  and  that  the  FDIC's 
regulatory  scheme  generally  vrill  govern 
former  RTC  activities  on  a  prospective 
basis. 

EFFECTIVE  DATE:  December  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jamey  Basham,  Counsel,  Legal  Division, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.,  Washington.  DC 
20429,  (202)  898-7265,  or  Karen  L. 
Main,  Senior  Attorney,  Legal  Division, 
Resolution  Trust  Corporation,  1717  H 
Street  NW..  Washington,  DC  20006, 
(202)  736-3096. 


SUPPt.EMENTARY  INFORMATION: 
A.  General  RiUe 

SecUon  21A(m)(l)  of  the  Federal 
Home  Loan  Bank  Act  (FHLBA),  12 
U.S.C.  144la(m)(l),  provides  that  the 
RTC  will  terminate  on  December  31, 
1995.  At  that  time,  the  FDIC  shall 
succeed  the  RTC  as  receiver  of  any 
remaining  RTC  receiverships.  Id.  In 
addition,  the  FDIC  will  be  responsible 
for  managing  any  remaining  RTC  assets 
and  liabiUties,  all  of  which  are 
transferred  to  the  FSUC  Resolution 
Fund.  Section  2lA(m)(2)  of  the  FHLBA, 
12  U.S.C.  1441a(m)(2).  However. 
Congress  did  not  include  provisions 
transferring  the  RTC's  regulations.  12 
CFR  Chapter  XVI.  to  the  FDIC.  In  similar 
situations  when  Congress  has  intended 
an  agency's  rules  to  siuvive  transfer  of 
its  functions  to  a  successor.  Congress 
expressly  so  provided  by  statute. 
Therefore,  after  the  RTC  terminates  on 
December  31, 1995  and  its  functions  are 
transferred  to  the  FDIC,  the  RTC's 
regulations  generf.lly  will  not  govern  the 
FDIC's  performance  of  such  fimctions  in 
dealing  with  occurrences  that  arise  post- 
termination.  When  the  FDIC  assumes 
responsibility  from  the  RTC  for  such 
functions,  the  FDIC's  regulations 
generally  will  govern  matters  arising  on 
a  prospective  basis. 

However,  the  termination  of  the  RTC 
in  and  of  itself  does  not  affect  rights  or 
obligations  of  the  RTC  or  third  parties 
that  have  arisen  under  the  RTC's 
regulations  as  a  result  of  factual 
occurrences  prior  to  the  RTC's 
termination.  The  legal  consequences  of 
pre-termination  conduct  governed  by 
the  RTC's  regulations  will  continue  to 
be  determined  under  such  regulations. 

B.  The  RTCs  AfTordable  Housing 
Disposition  Program 

In  contrast,  the  RTC's  affordable 
housing  disposition  program  (AHDP) 
regulations  at  12  CFR  part  1609  will 
continue  to  govern  the  sale  of  the 
remaining  RTC  AHDP  inventory  and 
other  related  responsibilities  assumed 
by  the  FDIC  even  after  the  RTC 
termination  date.  Since  Congress  has 
directed  the  FDIC  to  carry  out  such 
fimctions  under  the  provisions  of  the 
RTC  AHDP  statute,  section  2lA(c)  of  the 
FHLBA,  12  U.S.C.  1441a(c),'  the  RTC's 
AHDP  regulations  which  refine  and 


I  Section  21A(c)(17)(C)  of  the  FHLBA  provides, 
inter  alia,  that  the  FDIC  shall  carry  out  any 
remaining  authority  and  responsibilities  of  the  RTC 
"under  this  subsection."  12  U.S.C.  i44la(c)(l7)(C). 
Moreover,  section  40(n)(4)  of  the  Federal  Deposit 
Insurance  Act  provides  that  the  FDIC  shall  carry  out 
the  rentaining  responsibilities  and  authority  of  the 
RTC  as  set  forth  in  section  I44la(c)  of  title  12. 12 
U.S.C  I831q(n)(4). 
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implement  this  authority  will  continue 
to  govern  these  hmctions. 

By  order  of  the  Deputy  and  Acting  Chief 
Executive  Officer. 

Dated  at  Washington.  D.C,  this  ISth  day  of 
December.  1995.      I 
Resolution  Trust  Co  rporation. 
John  M.  Buckley.  Jr  , 
Secretary. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.  this  ISth  day  of 
December,  1995.      | 
Federal  Deposit  Instrance  Corporation. 
Jerry  L.  Langley, 
Executive  Secretaryi 

Editorial  note:  The  Federal  Home 
Loan  Bank  Act,  a^  codified  at  12  U.S.C. 
1441a(m)(l),  pro\<des  that  the 
Resolution  Trust  Corporation  (RTC)  will 
terminate  on  December  31, 1995. 
Accordingly,  the  RTC's  regulations  in 
chapter  XVI  of  title  12  of  the  Code  of 
Federal  Regulations  will  be  removed 
and  the  chapter  vacated  as  of  January  1, 
1996  pursuant  to  the  authority  of  the 
Office  of  the  Fedet'al  Register  to 
establish  and  maintain  an  orderly 
system  of  codification  (44  U.S.C.  1510 
and  1  CFR  part  8)« 

IFR  Doc.  95-31120  ^iled  12-21-95;  8:45  ami 
BNJJNQ  COOC  •714-01-f 


DEPARTMENT  Of  TRANSPORTATION 
Federal  Aviation  iAdministraticn 

14  CFR  Part  39 

[Dodwt  No.  9&-NM1-S6-AD;  Amendment 
3»-045«:  AD  95-25-10] 

Airworthiness  Directives;  Cessna 
Model  441. 500, 950,  and  560  Series 
Airplanes  , 

AGENCY:  Federal  Aviation 
Administration,  POT. 
ACTION:  Final  rule 


SUMMARY:  This  aifiendment  adopts  a 
new  airworthinesjs  directive  (AD), 
applicable  to  cert^n  Cessna  Model  441, 
500,  550,  and  560!  series  airplanes,  that 
requires  replacenjent  of  outflow/safety 
valves  with  serviieable  valves.  This 
amendment  is  prbmpted  by  a  report  of 
cracking  and  subsequent  failure  of 
outflow  safety  valves  in  the 
pressurization  system.  The  actions 
specified  by  this  ^D  are  intended  to 
prevent  such  cracjking  and  subsequent 
failiue  of  the  outflow/safety  valves, 
which  could  result  in  rapid 
decompression  of  the  airplane. 
DATES:  Effective  Jhnuary  22, 1996. 


The  incorporat 


certain  publicatic  ns  listed  in  the 


on  by  reference  of 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  22, 
1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Allied  Signal,  Inc.,  Controls  and 
Accessories,  1110  North  Oracle  Roadt 
Tucson,  Arizona  85737-9588.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airiplane  Directorate,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5336;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Cessna  Model  441, 
500,  550,  and  560  series  airplanes  was 
published  in  the  Federal  Register  on 
August  18, 1995  (60  FR  43089).  That 
action  pro(>osed  to  require  replacement 
of  certain  discrepant  outflow/safety 
valves  with  serviceable  valves. 

Interested  persons  have  been  an^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tnere  are  approximately  150  Model 
441,  500,  550,  and  560  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  120 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  12  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$86,400,  or  $720  per  airplane.  However, 
the  manufacturer  has  advised  that  it  will 
provide  replacement  parts  at  no  cost  to 
the  operator  and  will  reimburse 
operators  for  the  labor  costs  of  the 
required  removal  and  replacement. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Re^latory  Policies  and  I>rocedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-25-10  Cessna  Aircraft  Company: 

Amendment  39-9456.  Docket  95-NM- 
56-AD. 
Applicability:  Model  441,  500,  550,  and 
560  series  airplanes;  equipped  with  Allied 
Signal  outflow/safety  valves;  as  identified  in 
Allied  Signal  Aerospace  Service  Bulletins 
103576-21-4054, 103576-21-4056,  and 
103648-21-4055,  all  dated  January  30, 1995; 
certiftcated  in  any  category. 


Federal  Register  /  Vol.  60,  No.  246  /  Friday,  December  22.  1995  /  Rules  and  Regulations      66485 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafie 
condition;  or  di^rent  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  efiiBct  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  and  subsequent  foilure 
of  the  outflow/safBty  valves,  which  could 
result  in  rapid  decompression  of  the  airplane, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  outflow/safety 
valve  in  accordance  with  Allied  Signal 
Aerospace  Service  Bulletin  103576-21-4054 
(for  Model  441  series  airplanes),  103576-21- 
4056  (for  Model  500  and  550  series 
airplanes),  or  103648-21-4055  (for  Model 
560  series  airplanes),  all  dated  January  30, 
1995,  as  applicable. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  outflow/safety  valve, 
having  a  part  number  and  serial  mmiber 
identified  in  Allied  Signal  Aerospace  Service 
Bulletin  103576-21-4054  (for  Model  441 
series  airplanes),  103576-21-4056  (for  Model 
SCO  and  550  series  airplanes),  or  103648-21- 
4055  (for  Model  560  series  airplanes),  all 
dated  January  30, 1995,  on  any  airplane 
unless  that  valve  is  considered  to  be 
serviceable  in  accordance  with  the  applicable 
service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(e)  The  replacement  shall  be  done  in 
accordance  with  Allied  Signal  Aerospace 
Service  Bulletin  103576-21-4054,  dated 
January  30, 1995;  Allied  Signal  Aerospace 
Service  Bulletin  103576-21-4056,  dated 
January  30. 1995;  or  Allied  Signal  Aerospace 
Service  Bulletin  103648-21-4055.  dated 
January  30, 1995,  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Allied 
Signal  Inc.,  Controls  and  Accessories,  1110 
North  Oracle  Road,  Tucson,  Arizona  85737- 
9588.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton.  Washington;  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC 

(f)  This  amendment  becomes  effective  on 
January  22, 1996. 

Issued  in  Renton,  Washington,  on 
December  5. 1995. 
Danell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  CertificaUon  Service. 
(FR  Doc  95-31151  Filed  12-21-95;  8:45  am) 

BILUNQ  coot  4t10-1»-U 


14  CFR  Part  39 

[Dociwt  No.  9S-CE-27-AD:  Ameodroent  3»- 
9443;  AD  95-24-13] 

Airworttiiness  Directives:  Jetstream 
Aircraft  Limited  HP137  Mkl,  Jetstream 
Series  200,  and  Jetstream  Models  3t01 
and  3201  Airplanas. 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Jetstream  Aircraft  Limited 
(JAL)  HP137  Mkl,  Jetstream  Series  200, 
and  Jetstream  Models  3101  and  3201 
Airplanes.  This  action  requires 
inspecting  (one-time)  the  threaded 
portion  of  the  aileron  mounting  spigots 
for  cracks,  replacing  any  cracked 
spigots,  and  replacing  the  securing  nut 
assemblies  with  newly  designed  special 
nut  assemblies  and  new  split  pins. 
Reports  of  cracked  aileron  mounting 
spigots  caused  by  stress  corrosion 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  damage  to  the  aileron  control 
systems,  which  if  not  detected  and 
corrected,  could  cause  loss  of  lateral 


control  and  eventual  loss  of  control  of 
the  airplane. 

DATES:  Effective  January  17, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regiilations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  17, 
1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Prestwick 
International  Airport,  Ayrshire,  KA9 
2RW,  Scotland,  telephone  (44-292) 
79888;  facsimile  (44-292)  79703;  or 
Jetstream  Aircraft  Inc.,  Librarian,  P.O. 
Box  16029,  Dulles  hitemational  Airport, 
Washington,  D.C.  20041-6029; 
telephone  (703)  406-1161;  facsimile 
(703)  406-1469.  This  informaUon  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  95- 
CE-27-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dorenda  Baker,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322) 
508.2715;  facsimile  (322)  230.6899;  or 
Mr.  Sam  Lovell,  Project  Officer,  Small 
Airplane  Directorate,  Airplane 
Certification  Service.  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64105;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to  JAL 
HP  137  Mkl.  Jetstream  series  200.  and 
Jetstream  Models  3101  and  3201 
airplanes  was  published  in  the  Federal 
Register  on  July  25,  1995  (60  FR  37966). 
The  action  proposed  to  require 
inspecting  (one-time)  the  threaded 
portion  of  the  aileron  mounting  spigots 
for  cracks,  replacing  any  cracked 
spigots,  and  replacing  the  securing  nut 
assemblies  with  newly  designed  special 
nut  assemblies  and  new  split  pins. 
Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  Jetstream 
Service  Bulletin  (SB)  57-JA  921140, 
which  incorporates  the  following  pages 
and  revision  levels: 


Pages 


4,5.8,9, 10, 12, 13  and  14 
1,2,  3,6  7,  and  11 


Revision  level 


Original  Issue 
Revision  1  


Date 


Feb.  24.  1993. 
Feb.  3,  1994. 
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Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  tfie  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
premnted  above,  t^e  FAA  has 
determined  that  air  safety  and  the 
public  interest  re<]uire  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  th6  meaning  of  the  AD 
and  will  not  add  aby  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  160  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
22  workhours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  late  is  approximately 
$60  an  hour.  Parts  will  be  provided  by 
the  manufacturer  at  no  cost  to  the 
OMmers/operators.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$211,200  or  $1.32^  per  airplane.  This 
figure  is  based  on  the  asstimption  that 
no  owner/operator  has  accomplished 
the  proposed  inspection  and 
modification  and  It  does  not  account  for 
repetitive  inspections.  The  FAA  has  no 
way  of  detomining  the  number  of 
repetitive  inspections  an  owner/ 
operator  may  incur. 

The  compUanca  time  of  this  AD  is 
presented  in  calendar  time  instead  of 
hours  time-in-seryice  (TIS).  The  FAA 
has  determined  that  a  calendar  time 
compliance  is  the  most  desirable 
method  because  the  unsafe  condition 
described  by  this  AD  is  caused  by  stress 
corrosion.  Stress  (Corrosion  initiates  as  a 
resuh  of  airplane  operation,  but  can 
continue  to  develop  regardless  of 
whether  tixs  airpUne  is  in  service  or  in 


storage.  Therefore,  to  ensure  that  the 
above-referenced  condition  is  detected 
and  corrected  on  all  airplanes  within  a 
reasonable  period  of  time  without 
inadvertently  groimding  any  airplanes,  a 
compliance  sdbedule  based  upon 
calendar  time  instead  of  hours  TIS  is 
required. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113. 
44701. 

fM.l3   lAmended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AD  No.  95-24-13  JETSTREAM  AIRCRAFT 
LIMITED:  Amendment  3»-9443;  Docket 
No.  95-CE-27-AD. 

AppHcabUity:  Model  HP137  Mkl.  Jetstream 
Series  200,  and  Jetstream  Models  3101  and 
3201  airplanes  (all  serial  nimibers), 
certificated  in  any  category. 

Note  1 :  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetiier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 
Compliance:  Required  within  the  next  6 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  damage  to  the  aileron  control 
systems,  which,  if  not  detected  and 
corrected,  could  cause  loss  of  lateral  control 
and  eventual  loss  of  control  of  the  airplane, 
accomplish  the  fbllovdng: 

(a)  Inspect  the  mounting  spigots  for  cracks 
using  both  visual  and  fluorescent  dye 
penetrant  methods  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCnONS 
section  of  Jetstream  Service  Bulletin  (SB)  57- 
JA  921140,  which  incorporates  the  following 
pages  and  revision  levels: 


Revision  level 


Date 


4. 5. 8. 9.  ia  12. 13  and  14 
1.2. 3. 6  7,  and  11 


Original  Issue . 
Revision  1 


February  24, 

1993. 
February  3. 

1994. 


(1)  Prior  to  furthet  flight,  replace  any 
cracked  spigots  with  applicable  parts 
specified  in  the  Partt  Table  in  paragraph  5  of 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Jetstream  SB  57HA  92114a 

(2)  Prior  to  furthet  flight,  replace  the 
securing  nut  assemblies  and  split  pins  with 
new  special  nut  assemblies  (Part  No. 
SL45022  (Qty.  2)).  add  new  spUt  pins  (Part 
No.  SP90-C8  and  SF90-C6),  in  accordance 
with  die  AOCOMPIiSHMENT 


INSTRUCTIONS  section  of  Jetstream  SB  57- 
JA  921140.  This  replacement  is  required 
regardless  of  the  results  of  the  inspection 
required  in  paragraph  (a)  of  this  AD. 

(b)  Special  fli^t  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(c)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Osrtification  Office,  FAA,  Europe,  Africa,  and 
Middle  East  OfBce,  c/o  American  Embassy, 
B-1000  Brussels,  Belgium  or  the  Small 
Airplane  Directorate,  Airplane  Certification 
Service,  FAA,  1201  Walnut,  suite  900, 
Kansas  Qty,  Missouri  64105.  The  request 
shall  be  forwarded  through  an  appropriate 
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FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  OfBce. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Office. 

(d)  The  inspections  and  replacements 
required  by  this  AD  shaJl  be  done  in 
accordance  with  Jetstream  SB  57-JA  921140 
Revision  1,  dated  February  24, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Prestwick 
International  Airport,  Ayrahire,  KA9  2RW, 
Scotland,  or  Jetstream  Aircraft  Inc.,  Librarian, 
P.O.  Box  16029,  Dulles  International  Airport, 
Washington,  D.C.  20041-6029.  Copies  may 
be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558. 601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  NcMlh  Capitol  Street,  NW..  7th 
Floor,  suite  700.  Washington.  DC. 

(e)  This  amendment  (39-9443)  becomes 
effective  on  January  17. 1996. 

Issued  in  Kansas  City,  Missouri,  on 
November  17, 1995. 
Michael  Gallagher. 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc.  95-31201  Filed  12-21-95;  8:45  am) 
BIUINQ  OOOE  4»1»-19-U 


14  CFR  Part  39 

[Docket  Na  9S-8W-29-AD;  Amendment 
39-0462;  AD  95-26-0^ 

Airworthiness  Directives;  ftobinson 
Helicopter  Company  Model  R22 
Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Robinson  Helicopter 
Company  (RHC)  Model  R22  helicopters, 
that  currently  requires  revisions  to  the 
Limitations  section,  the  Normal 
Procedures  section,  and  the  Emergency 
Procedures  section  of  the  R22  Rotorcraft 
Flight  Manual,  revised  February  4, 1993. 
These  revisions  limit  operations  in  high 
winds  and  turbulence;  provide 
information  about  main  rotor  (M/R)  stall 
and  mast  bumping;  and  provide 
recommendations  for  avoiding  these 
situations.  Additionally,  emergency 
procedures  are  provided  for  use  should 
certain  conditions  be  encountered.  This 
action  would  require  similar  revisions 
to  the  Limitations,  Normal  Procedures 
and  Emergency  Procedures  sections 
required  by  the  existing  AD,  but  the 


revision  to  the  Limitations  section 
would  prohibit  only  pilots  without  a 
certain  level  of  experience  and  training 
from  operating  in  the  flight  conditions 
specified.  This  action  is  prompted  by 
data  that  indicates  pilots  who  possess  a 
certain  level  of  experience  and  training 
are  more  able  to  recognize  and  react  to 
the  adverse  meteorological  conditions 
■pacified  in  the  AD.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  M/R  stall  or  mast  bumping, 
which  could  result  in  the  M/R  blades 
contacting  the  fuselage  causing  failure 
of  the  M/R  system  and  subsequent  loss 
of  control  of  the  helicopter. 
EFFECTIVE  DATE:  January  26, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Southwest  Region,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5125,  fax 
(817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-04-14, 
Amendment  39-9166,  which 
superseded  Priority  Letter  AD  95-02- 
03,  issued  January  12, 1995,  which  is 
applicable  to  RHC  Model  R22 
helicopters,  was  published  in  the 
Federal  Register  on  October  12, 1995 
(60  FR  53148).  That  action  proposed  to 
require  revisions  to  the  Limitations 
section,  the  Normal  Procedures  section, 
and  the  Emergency  Procedures  section 
of  the  R22  Rotorcraft  Flight  Manual, 
revised  February  4, 1993.  These 
revisions  limit  operations  in  high  winds 
and  turbulence;  provide  information    . 
about  M/R  stalls  and  mast  bumping;  and 
provide  recommendations  for  avoiding 
these  situations.  Additionally, 
emergency  procedures  are  provided  for 
use  should  certain  conditions  be 
encountered.  This  supersedure  will 
reduce  limitations  for  pilots  who  have 
the  flight  experience  specified  by  the 
AD  and  who  have  completed  the  SFAR 
No.  73  training. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received.  The  sole  commenter 
agrees  with  the  FAA's  proposal  that  the 
FAA's  exemption  of  those  pilots  with 
sufficient  training  and  experience  fi-om 
limitations  that  might  in  some  cases 
substantially  restrict  their  Model  R22 
flight  operations  is  justified. 

After  careful  review  of  the  available 
data,  including  the  comment,  the  FAA 
has  determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 


The  FAA  estimates  that  800 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  one-half 
work  hour.per  helicopter  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $24,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prejsared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRVfORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40101, 40113. 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9166,  and  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-9462,  to  read  as 
follows: 

AD  9S-26-04  Robinson  Helicopter 
Compajiy:  Amendment  39-9462.  Docket  No. 
95-SW-29-AD.  Supersedes  AD  95-04-14, 
Amendment  39-9166. 
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Applicability:  Model  R22  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirfments  of  this  AD.  For 
helicopters  that  hav#  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  tie  current  configuration 
eliminates  the  unsaft  condition,  or  diffisrent 
actions  necessary  to  iaddress  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  lemove  any  helicopter 
from  the  applicabili^  of  this  AD. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

Note  2:  Regardless  of  the  experience  level 
of  the  pilot  manipulating  the  controls  or  the 
amount  or  quality  of  the  awareness  training 
received  by  the  pilot  manipulating  the 
controls,  these  changes  to  the  flight  manual 
are  m  no  way  intenqed  to  authorize  flight  in 
any  condition(s)  or  under  any 
circumstance(s)  that  are  otherwise  contrary  to 
other  Federal  Aviation  Regulations. 

To  prevent  main  rotor  (M/R)  stall  or  mast 
bumping,  which  could  result  in  the  M/R 
blades  contacting  the  fuselage  causing  feilure 
of  the  M/R  system,  apd  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Insert  the  fbllotving  information  into  the 
Model  R22  Rotorcralt  Flight  Manual. 
Compliance  with  th«  Limitations  section  is 
mandatory.  The  Normal  Procedures  and- 
Bmergency  Proceduies  sections  are 
informational.         I 

Linilations  Section 

The  following  limitations  (1-3)  are  to  be 
observed  unless  the  pilot  manipulating  the 
controls  has  logged  tOO  or  more  flight  hours 
fn  helicopters,  at  leqst  SO  of  which  must  be 
in  the  RHC  Model  R22  helicopter,  and  has 
completed  the  awartness  training  specified 
in  Special  Federal  Aviation  Regulation 
(SFAR)  No.  73,  issued  February  27. 1995. 

(1)  Flight  when  si|rface  yvinds  exceed  25 
knots,  including  gu^.  is  prohibited. 

(2)  Plight  when  surface  wind  gust  spreads 
exceed  15  knots  is  prohibited. 

(3)  Continued  flight  in  moderate,  severe,  or 
extreme  turbulence  Is  prohibited. 

Adjust  forward  airspeed  to  between  60 
knots  indicated  airspeed  (KIAS)  and  0.7  Vm, 
but  no  lower  than  57  KIAS,  upon 
inadvertently  encowtering  moderate,  severe, 
or  extreme  turbulence. 

Nolt:  Moderate  turbulence  is  turbulence 
that  causes:  (1)  chaifges  in  altitude  or 
attitude;  (2)  variations  in  indicated  airspeed; 
and  (3)  aircraft  occupants  to  feel  definite 
strains  against  seat  belts. 

Nonnal  Procedurwt  Section 
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Note 

Until  the  FAA  completes  its  research  into 
the  conditions  and  aircraft  characteristics 
that  lead  to  main  rotor  blade/fuselage  contact 
accidents,  and  corrective  type  design  changes 
and  operating  limitations  are  identified. 
Model  R22  pilots  are  strongly  urged  to 
become  familiar  with  the  following 
information  and  comply  with  these 
recommended  procedures. 

Main  Rotor  Stall:  Many  fectors  may 
contribute  to  main  rotor  stall  and  pilots 
should  be  fejniliar  with  them.  Any  flight 
condition  that  creates  excessive  angle  of 
attack  on  the  main  rotor  blades  can  produce 
a  stall.  Low  main  rotor  RPM,  aggressive 
maneuvering,  high  collective  angle  (often  the 
result  of  high-density  altitude,  over-pitching 
[exceeding  power  available]  during  climb,  or 
high  forward  airspeed)  and  slow  response  to 
the  low  main  rotor  RPM  warning  horn  and 
light  may  result  in  main  rotor  stall.  The  effect 
of  these  conditions  can  be  amplified  in 
turtnilence.  Main  rotor  stall  can  ultimately 
result  in  contact  between  the  main  rotor  and 
airframe.  Additional  infocniation  on  main 
rotor  stall  is  provided  in  the  Robinson 
Helicopter  Company  Safety  Notices  SN-10, 
SN-15,  SN-20,  SN-24,  SN-27,  and  SN-29. 

Mast  Bumping:  Mast  bumping  may  occur 
with  a  teetering  rotor  system  when  excessive 
main  rotor  flapping  results  from  low  "G" 
(load  fector  below  1.0)  or  abrupt  control 
input.  A  low  "G"  flight  condition  can  result 
from  an  abrupt  cyclic  pushover  in  forward 
flight.  High  forward  airspeed,  turbulence, 
and  excessive  sideslip  can  accentuate  the 
adverse  effects  of  these  control  movements. 
The  excessive  flapping  results  in  the  main 
rotor  hub  assembly  striking  the  main  rotOT 
mast  with  subsequent  main  rotor  system 
separation  from  the  helicopter. 

To  avoid  these  conditions,  pilots  are 
strongly  urged  to  follow  mese 
recommendations: 

(1)  Maintain  cruise  airspeeds  between  60 
KIAS  and  less  than  0.9  V^,  but  no  lower  than 
57KL\S. 

(2)  Use  maximum  "power-on"  RPM  at  all 
times  during  powered  flight. 

(3)  Avoid  sideslip  during  flight.  Maintain 
in-trim  flight  at  all  times. 

(4)  Avoid  large,  rapid  forward  cyclic  Inputs 
in  forward  flight,  and  abrupt  control  inputs 
in  turbulence. 

Emergency  Pnicedures  Section 

(1)  RIGHT  ROLL  IN  LOW  "G"  CONDITION 
Gradually  apply  aft  cyclic  to  restore 

positive  "G"  forces  and  main  rotor  thrust.  Do 
not  apply  lateral  cyclic  until  positive  "G" 
forces  have  been  established. 

(2)  UNCOMMANDED  PITCH,  ROLL,  OR 
YAW  RESULTING  FROM  FUGHT  IN 
TURBULENCE. 

Gradually  apply  controls  to  maintain  rotor 
RPM,  positive  "G"  forces,  and  to  eliminate 
sideslip.  Minimize  cyclic  control  inputs  in 
turbulence;  do  not  overcontrol.  

(3)  INADVERTENT  ENCOUNTER  WITH 
MODERATE,  SEVERE,  OR  EXTREME 
TURBULENCE. 

If  the  area  of  turbulence  is  isolated,  depart 
the  area;  otherwise,  land  the  helicopter  as 
soon  as  practical. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Standards  Staff,  Rotorcraft 
Directorate,  FAA.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Standards  Staff. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.,  may  be 
obtained  frt>m  the  Rotorcraft  Standards  Staff. 

(c)  Special  flight  permits,  pursuant  to 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199),  will  not  be  issued. 

(d)  This  amendment  l>ecomes  effective  on 
January  26, 1996. 

Issued  in  Fort  Worth.  Texas,  on  December 
11,1995. 

Daniel  P.  Salvano, 

Manager,  Rotorvraft  Directorate,  Aircmft 
Certification  Service. 
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14  CFR  Part  39 

[Doctot  No.  95-SW-30-AD:  Amendment 
39-0463;  AD  96-26-CSl 

Airwrorttiinass  DirectivM;  Robinson 
Helicopter  Company  Model  R44 
Helicopters 

AQBICY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Robinson  Helicopter 
Company  (RHC)  Model  R44  helicopters, 
that  currently  requires  revisions  to  the 
Limitations  section,  the  Normal 
Procedures  section,  and  the  Emergency 
Procedures  section  of  the  R44  Rotorcraft 
Flight  Manual,  revised  September  6, 
1994.  These  revisions  limit  operations 
in  high  winds  and  turbulence;  provide 
information  about  main  rotor  (M/R)  stall 
and  mast  bumping;  and  provide 
recommendations  for  avoiding  these 
situations.  Additionally,  emergency 
procedures  are  provided  for  use  should 
certain  conditions  be  encountered.  This 
action  would  require  similar  revisions 
to  the  Limitations,  Normal  Procedures 
and  Emergency  Procedures  sections 
required  by  the  existing  AD.  but  the 
revision  to  the  Limitations  section 
would  prohibit  only  pilots  without  a 
certain  level  of  experience  and  training 
from  operating  in  the  flight  conditions 
specified.  This  action  is  prompted  by 
data  that  indicates  pilots  who  possess  a 
certain  level  of  experience  and  training 
are  more  able  to  recognize  and  react  to 
the  adverse  meteorological  conditions 
specified  in  the  AD.  The  actions 


specified  by  this  AD  are  intended  to 
prevent  M/R  stall  or  mast  bumping, 
which  could  result  in  the  M/R  blades 
contacting  the  fuselage  causing  failure 
of  the  M/R  system  and  subsequent  loss 
of  control  of  the  helicopter. 
EFFECTIVE  DATE:  January  26, 1996. 
FOA  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Horn.  Aerospace  Engineer.  FAA. 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Sta^.  Southwest  Region.  2601 
Meacham  Blvd..  Fort  Worth.  Texas 
76137.  telephone  (817)  222-5125,  fax 
(817)  222-5961. 
8UPPLEMBITARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-04-13, 
Amendment  39-9165,  which 
superseded  Priority  Letter  AD  95-02- 
04.  issued  January  12, 1995,  which  is 
applicable  to  RHC  Model  R44 
helicopters,  was  published  in  the 
Federal  Register  on  October  12, 1995 
(60  FR  53150).  That  action  proposed  to 
require  revisions  to  the  Limitations 
section,  the  Normal  Procedures  section, 
and  the  Emergency  Procedures  section 
of  the  R44  Rotorcraft  Flight  Manual, 
revised  September  6. 1994.  These 
revisions  limit  operations  in  high  winds 
and  turbulence;  provide  information 
about  M/R  stalls  and  mast  bumping;  and 
provide  recommendations  for  avoiding 
these  situations.  Additionally, 
emergency  procedures  are  provided  for 
use  should  certain  conditions  be 
encoimtered.  lliis  supersediue  will 
reduce  limitations  for  pilots  who  have 
the  flight  experience  specified  by  the 
AD  and  who  have  completed  the  SFAR 
No.  73  training. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received.  The  sole  commenter 
agrees  with  the  FAA's  proposal  that  the 
FAA's  exemption  of  these  pilots  with 
sufficient  training  and  experience  from 
limitations  that  might  in  some  cases 
substantially  restrict  their  Model  R44 
flight  operations  is  justified. 

After  careful  review  of  the  available 
data,  including  the  comment,  the  FAA 
has  determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  three 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  one-half 
work  hour  per  helicopter  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $90. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  as  follows: 

PART  39—  AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101, 40113, 
44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-0165,  and  by 
adding  a  new  airworthiness  directive 
(AD).  Amendment  39-9463.  to  read  as 
follows: 

AD  95-2S-05  Robinson  Helicopter  Company: 

Amendment  39-9463.  Docket  No.  95- 
SW-30-AD.  Supersedes  AD  95-04-13, 
Amendment  39-9165. 
Applicability:  Model  R44  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 


owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

Note  2:  Regardless  of  the  experience  level 
of  the  pilot  manipulating  the  controls  or  the 
amount  or  quality  of  the  awareness  training 
received  by  the  pilot  manipulating  the 
controls,  these  cnanges  to  the  flight  manual 
are  in  no  way  intended  to  authorize  flight  in 
any  condition(s)  or  under  any 
circumstance(s)  that  are  otherwise  contrary  to 
other  Federal  Aviation  Regulations. 

To  prevent  main  rotor  (M/R)  stall  or  mast 
bumping,  which  could  result  in  the  M/R 
blades  contacting  the  fuselage  causing  failure 
of  the  M/R  system,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Insert  the  following  information  into  the 
Model  R44  Rotorcraft  Flight  Manual. 
Compliance  with  the  Limitations  section  is 
mandatory.  The  Normal  Procedures  and 
Emergency  Procedures  sections  are 
informational. 

Limitations  Section 

The  following  limitations  (1-3)  are  to  be 
observed  unless  the  pilot  manipulating  the 
controls  has  logged  200  or  more  flight  hours 
in  helicopters,  at  least  50  of  which  must  be 
in  the  RHC  Model  R44  helicopter,  and  has 
completed  the  awareness  training  specified 
in  Special  Federal  Aviation  Regulation 
(SFAR)  No.  73,  issued  February  27, 1995. 

(1)  Flight  when  surface  winds  exceed  25 
knots,  including  gusts,  is  prohibited. 

(2)  Flight  when  surface  wind  gust  spreads 
exceed  15  knots  is  prohibited. 

(3)  Continued  flight  in  moderate,  severe,  or 
extreme  turbulence  is  prohibited. 

Adjust  forward  airspeed  to  between  60 
knots  indicated  airspeed  (KIAS)  and  0.7  Vne. 
but  no  lower  than  60  KIAS,  upon 
inadvertently  encountering  moderate,  severe, 
or  extreme  turbulence. 

Note:  Moderate  turbulence  is  turbulence 
that  causes:  (1)  changes  in  altitude  or 
attitude;  (2)  variations  in  indicated  airspeed; 
and  (3)  aircraft  occupants  to  feel  definite 
strains  against  seat  belts. 

Normal  Procedures  Section 

Note 

Until  the  FAA  completes  its  research  into 
the  conditions  and  aircraft  characteristics 
that  lead  to  main  rotor  blade/fuselage  contact 
accidents,  and  corrective  type  design  changes 
and  operating  limitations  are  identified. 
Model  R44  pilots  are  strongly  urged  to 
ttecome  fomiliar  with  the  following 
information  and  comply  with  these 
reconimended  procedures. 

Moin  Rotor  Stall:  Many  factors  may 
contribute  to  main  rotor  stall  and  pilots 


I 
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should  be  femiliar  wi|th  them.  Any  flight 
condition  that  created  excessive  angle  of 
attadc  on  the  main  ra(or  blades  can  produce 
a  stall.  Low  main  roti^r  RPM,  aggressive 
maneuvering,  high  collective  angle  (often  the 
result  of  high-density  altitude,  over-pitching 
(exceeding  power  avqilable]  during  climb,  or 
high  forwaid  airspeed}  and  slow  response  to 
the  low  nuin  rotor  RfM  warning  horn  and 
light  may  result  in  m^in  rotor  stall  The  effect 
of  these  conditions  c^n  be  amplifled  in 
turbulence.  Main  rotqr  stall  can  ultimately 
result  in  contact  between  the  main  rotor  and 
airframe.  Additional  Information  on  main 
rotor  stall  is  provided  in  the  Robinson 
Helicopter  Company  Safety  Notices  SN-10, 
SN-15,  SN-20,  SN-24,  SN-27.  and  SN-29. 

Most  Bumping:  Malt  bumping  may  occur 
with  a  teetering  rotor  system  when  excessive 
main  rotor  flapping  r^ults  from  low  "G" 
(load  fector  below  l.U  or  abrupt  control 
input  A  low  "G"  flig|t  condition  can  result 
from  an  abrupt  cyclic  pushover  in  forward 
flight.  High  forward  airspeed,  turbulence, 
and  excessive  sideslip  can  accentuate  the 
adverse  effects  of  these  control  movements. 
The  excessive  flapping  results  in  the  main 
rotor  hub  assembly  striking  the  main  rotor 
mast  with  subsequent  main  rotor  system 
separation  from  the  hflicopter. 

To  avoid  these  conditions,  pilots  are 
strongly  urged  to  foUdw  tbas« 
recommendations: 

(1)  Maintain  cruise  airspeeds  greater  than 
60  KIAS  and  less  tbaq  0.9  Vk. 

(2)  Use  maximum  "jrawer-on"  RPM  at  all 
times  during  powered  flight 

(3)  Avoid  sideslip  coring  flight  Maintain 
in-trim  flight  at  all  times. 

(4)  Avoid  large,  rapid  forward  cyclic  inputs 
in  forward  flight,  and  abrupt  control  inputs 
in  turbulence. 

Emergency  Procwfairei  Sectian 

(1)  RIGHT  ROLL  IN  LOW    G"  CONDITION 
Gradually  apply  aft  cyclic  to  restore  positive 
"G"  forces  and  main  rotor  thrust.  Do  not 
apply  lateral  cyclic  uijtil  positive  "G"  forces 
have  been  established, 

(2)  UNCOMMANDBD  PITCH,  ROLL,  OR 
YAW  RESULTING  FROM  FUGHT  IN 
TURBULENCE. 

Gradually  apply  controls  to  maintain  rotor 
RPM,  positive  "G"  forces,  and  to  eliminate 
sideslip.  Minimize  cyclic  control  inputs  in 
turbulence:  do  not  ovorcontiol. 

(3)  INADVERTENT  ENCOUNTER  WITH 
MODERATE.  SEVERE;  OR  EXTREME 
TURBULENCE. 

If  the  area  of  turfauknce  is  isolated,  depart 
the  area:  otherwise,  latd  the  helicopter  as 
soon  as  practical. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptably  level  of  safety  may  be 
used  when  approved  Uy  the  Manager, 
Rotorcraft  Standards  Staff,  Rotorcrafr 
Directorate,  FAA.  Ope(3tors  shall  submit 
their  requests  through  Ian  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Standards  S|taff. 

Note  3:  Information  concerning  the 
existtsnce  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  StaS^ 


(c)  Special  flight  permits,  pursuant  to 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199),  will  not  be  issued. 

(d)  This  amendment  becomes  efiisctive  on 
January  26, 1996. 

Issued  in  Port  Worth,  Texas,  on  December 
11, 1995. 
Danid  P.  Sahrano, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc  95-31139  Filed  12-21-95;  8:45  am) 

BIUJNQ  OOOE  4910-t3-U 


14  CFR  Part  71 

[Alr^MC*  Docfctt  Na  «5-nANM-17] 

EstatHistNTMnt  of  Class  E  Airspace; 
Wray.  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY;  This  action  establishes  the 
Wray,  Colorado.  Class  E  airspace.  This 
action  is  necessary  to  accommodate  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  at  Wray  Municipal 
AirpOTt,  Wray.  Colorado. 

EFFECTIVE  DATE:  0901  LTC,  February  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Frala.  System  Management 
Branch,  ANM-535/A.  Federal  Aviation 
Administration,  Docket  No.  95-ANM- 
17, 1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
ntunber:  (206)  227-2535. 

SUPPI^MENTARY  INFORMATION: 

History 

On  October  20, 1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Wray,  Colorado,  to  accommodate  a  new 
GPS  SLAP  at  Wray  Municipal  Airport 
(60  FR  54206).  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995. 
and  effective  September  16,  1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 


The  Rule 

This  amoidment  to  part  71  of  Federal 
Aviation  Regulations  establishes  Class  E 
airspace  at  Wray,  Colorado.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  ftequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regiilatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  there  is  a  routine  matter  that  will 
only  aflisct  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refierence. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Autbority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  B.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

$71.1    [Amandadg 

2.  The  incorporation  hy  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Parapaph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  CO  E5  Wray,  CO  (New] 

Wray  Municipal  Airport,  CO 
(Lat.  40'>06'00"N.  long.  10214'27"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.5-mile 
radius  of  the  Wray  Municipal  Airport;  that 
airspace  extending  upward  from  1,200  fset 
above  the  surface  bounded  by  a  line 
beginning  at  lat.  40°12'00"N,  long. 
102''3O'0O"W;  to  lat.  40<'16'00"N,  long. 
102'«3'00"W;  to  lat.  39''45'00"N,  long. 
102'03'00"W;  to  lat.  39''45'00"N,  long. 
102''14'00"W;  to  lat  40''00'00"N,  long. 
102°30'00"W;  thence  to  point  of  beginning. 


Issued  in  Seattle,  Washington,  on 
November  29, 1995. 
Richaid  E.  Prang. 

Acting  Assistant  Manager,  Air  Traffic 
Division,  Northwest  Mountain  Region. 
(FR  Doc.  95-31203  Filed  12-21-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

IS  CFR  Part  2301 

[Docket  NumlMr  950613151-«304-02] 

RIN0660-XX02 

Public  Telecommunications  Facilities 
Program  (PTFP),  National  Endowment 
for  Children's  Educational  Television 
(NECET),  Telecommunications  and 
Information  Infrastructure  Assistance 
Program  (TNAP) 

AQENCY:  National  Telecommunications 

and  Information  Administration, 

Commerce. 

ACTION:  Final  Policy  Statement  and 

Conforming  Rule  Amendments. 

SUMMARY:  The  National 
Telecommtmications  and  Information 
Administration  (NTIA),  U.S. 
Department  of  Commerce,  is  publishing 
a  Final  Policy  Statement  modifying  the 
interpretation  of  its  policy  on  the  use  of 
NTIA-funded  equipment  and  materials 
in  connection  with  sectarian  activities 
and  making  conforming  rule 
amendments. 

EFFECTIVE  DATE:  December  22, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jana 
Gagner,  (202)  482-1816. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  June  20. 1995.  the  National 
Telecommimications  and  Information 
Administration,  U.S.  Department  of 
Commerce  (NTIA),  published  a  notice  in 
the  Federal  Register  proposing  to 
modify  NTIA's  interpretation  of  its 
policy  regarding  the  use  of  Federal  grant 
funds  awarded  by  NTIA  in  connection 
with  sectarian  activities.'  Eight  parties 
filed  comments  in  response  to  the 
Notice.2  Based  on  these  comments  and 
current  jurisprudence,  NTIA  is  hereby 
modifying  its  prior  interpretation  of  its 
rules,  which  prohibited  the  use  of 


NTIA-funded  equipment,  fecilities,  and 
materials  in  connection  with  any 
sectarian  activities,  no  matter  how 
incidental. 

Under  its  new  interpretation,  NTIA 
will  retain  its  present  requirement  that 
grant  hmds  not  be  used  for  purposes  the 
"essential  thrust  of  which  are 
sectarian,"  ^  but  will  modify  its 
interpretation  of  this  requirement  as 
follows.  No  more  than  an  attenuated  or 
incidental  benefit  may  inure  to  a 
sectarian  interest  if  a  grantee  uses  NTIA- 
funded  facilities  in  connection  with  a 
sectarian  activity.  In  addition,  the  use 
must  fall  within  the  broad  scope  of  a 
grant  program's  statutory  purposes.  A 
grantee  cannot,  however,  use  NTIA 
grant  fimds  primarily  to  support 
sectarian  interests. 

For  the  reasons  discussed  below, 
NTIA  believes  that  this  approach  is 
consistent  with  current  jurisprudence.* 
We  also  discuss  below  in  greater  detail 
the  issues  raised  in  the  June  Notice 
regarding  NTIA's  policy  on  sectarian 
activities,'  NTIA's  interpretation  of  its 
prior  policy,  comments  received  by 
NTIA  in  response  to  the  Notice,  and  the 
application  of  NTIA's  new  policy  to 
each  of  its  grant  programs.  Our 
discussion  is  infon^ed  by  relevant  First 
Amendment  jurisprudence,  including 
the  recent  Supreme  Court  holding  in 
Rosenbergerv.  Rector  and  Visitors  of  the 
University  of  Virginia,  115  S.Ct.  2510 
(1995). 

n.  Background 

NTLA's  Prior  Policy.  In  1979,  the 
Public  Telecommunications  Facilities 
Program  (PTFP)  of  the  NTIA  adopted  a 
rule  prohibiting  funding  for  any 
equipment,  facilities,  and  other 
materials  that  would  be  used  for  any 
purposes  the  essential  thrust  of  which  is 
sectarian.*  NTIA's  interpretation  of  this 
rule  has  prohibited  use  of  NTIA-funded 
facihties  and  materials  in  connection 


■  60  FR  32.142  (1995). 

'  The  following  eight  parties  filed  comments  in 
response  to  the  Notice:  Representative  Richard 
Burr,  the  Corporation  for  Public  Broadcasting, 
Fordham  University,  National  Public  Radio,  North 
Carolina  Public  Radio  Association,  Lisa  Owens, 
Southern  Public  Radio,  and  Wake  Forest  University. 


3 15  CFR  2301.22(d).  "Sectarian"  is  defined  at  IS 
CFR  2301.1  as  "that  which  has  the  purpose  or 
hinction  of  advancing  or  propagating  a  religious 
belief."  The  PTFP  regulation  at  15  CFR  S  2301.22(d) 
provides,  "During  the  period  in  which  the  grantee 
possesses  or  uses  the  Federally  funded  facilities 
(whether  or  not  this  period  extends  beyond  the 
Federal  interest  period),  the  grantee  may  not  use  or 
allow  the  use  of  the  Federally  funded  equipment  for 
purpoees  the  essential  thrust  of  which  are 
sectarian."  NTIA  considers  these  phrases  to  mean 
the  same  thing. 

*  See  Bosenberger  v.  Rector  and  Visitors  of  the 
University  of  Virginia,  115  S.Ct.  2510  (1995); 
Zobrest  v.  Catalina  Foothills  Sch.  Dist.  (Zobrest), 
113  S.Ct.  2462  (1993);  Witters  y.  Washington  Dep't 
of  Senices  for  the  Blind,  474  U.S.  481,  487  (1986); 
Muellerv.  Allen,  463  U.S.  388  (1983). 

'Notice,  supra  note  1. 

*See  44  FR  30898  (1979)  for  explanation  of 
NTIA's  previous  policy.  PTFP's  regulation 
regarding  sectarian  programming  appears  at  15  CFR 
2301 .22(d]. 


with  any  sectarian  activity.''  In 
implementing  this  "bright-line"  policy 
interpretation,  NTIA  relied  upon  Lemon 
v.  Kurtzman.* 

NTIA's  policy  interpretation  did, 
however,  permit  the  "presentation  in  an 
educational  or  cultural  context  of  music 
or  art  with  a  religious  theme  [or]  of 
programs  about  religion.  It  [also  did]  not 
preclude  distribution  of  instructional 
programming  of  a  secular  nature  to 
church-related  educational 
institutions."'  In  addition,  sectarian- 
affiliated  organizations  could  generally 
apply  for  grant  fimds.'o  subject,  of 
course,  to  the  prohibition  on  the  use  of 
NTIA-funded  equipment,  facilities,  and 
materials  for  purposes  the  essential 
thrust  of  which  is  sectarian.  NTIA's  two 
newer  grant  programs,  the  National 
Endowment  for  Children's  Educational 
Television  (NECET)  and  the 
Telecommunications  and  Information 
Infrastructure  Assistance  Program 
(THAP),  also  adopted  the  same  policy 
and  interpretation." 

In  enforcing  this  policy  over  the  years, 
NTIA  required  grant  applicants  to 
certify  that  they  would  comply  with  its 
policy  by  signing  an  assurance  to  that 
effect. '2  By  relying  upon  this  assurance, 
NTIA  avoided  evaluating  programming 
schedules  for  sectarian  content  as  a 
routine  practice.  Such  evaluation 
occurred  only  if  information  contained 
in  the  application  itself  suggested  that 
the  applicant  would  violate  NTIA's 
poUcy,  a  complaint  was  filed  with 
NTIA,  or  NTIA  otherwise  became  aware 
of  information  that  suggested  that  its 
policy  was  being  or  would  be  violated. 
By  not  routinely  evaluating  program 
content  and  information  transmitted 
using  NTIA-funded  equipment  and 
materials,  NTIA  avoided  excessive 
Government  entanglement  with  religion. 


''This  interpretation  stems  from  policy  statement, 
infra  fn.  11  and  was  applied  in  the  Fordham  case. 

•403  U.S.  602  (1971).  The  constitutional  test  set 
forth  in  Lemon — and  the  consistency  between 
NTIA's  new  policy  interpretation  and  that  test — are 
described  in  section  ID.A.  of  this  policy  statement, 
irfra. 

*  Public  Telecommunications  Facilities  Program; 
Report  and  Order,  44  FR  30898.  30902  (1979) 
(Report  and  Order). 

">W.  at  30.900-30,901.  Previously,  organizations 
organized  for  primarily  religious  purposes  were 
ineligible  to  apply  for  a  PTFP  planning  grant, 
although  their  affiliates  were  eligible  to  apply.  See 
15  CFR  2301.4(b)(2).  We  are  revising  this  rule  to  be 
consistent  with  the  new  policy  adopted  herein, 
such  that  applicant  eligibility  will  be  the  same  for 
both  construction  and  planning  grants.  See  the 
conforming  amendments  to  $  2301 .4  (a)  and  (b). 

"  60  FR  15636  (1995);  60  FR  8156  (1995). 

"The  applicant  "will  not  use  or  allow  the  use  of 
the  facilities  for  essentially  sectarian  purposes  for 
as  long  as  the  Applicant  possesses  or  uses  the 
facilities  .  .  .  ."  Public  Telecommunications 
Facilities  Program.  Grant  Application,  Assurances, 
no.  30.  at  9. 
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as  proscribed  by  tha  Supreme  Court  in 
Lemon  v.  JCurtz/na/j," 

The  Challenge  by  Fordham 
University.  In  1993,  Fordham  University 
sued  the  Department  of  Commerce, 
alleging  that  NTIA'si  policy  on  sectarian 
broadcasting  violated  its  right  to  free 
exercise  of  religion  and  its  freedom  of 
speech  rights  under  the  First 
Amendment  of  the  Constitution.  In 
Fordham  University  v.  Brown,  the  court 
upheld  NTIA's  bright-line  approach 
with  respect  to  the  IfTFP  as  consistent 
with  the  First  Amenilment.  '*  In  dicta. 
however,  the  court  qoted  that  it  did  not 
consider  whether  there  were  other 
acceptable  interpretations  of  the 
Establishment  Clause.'^ 

Since  the  Fordham  decision,  NTIA 
has  become  aware  tl^t  some  public 
broadcast  stations  int:lude  in  their 
schedules  programs  that  might 
constitute  impermissible  sectarian 
programming,  which  could  make  them 
ineligible  for  PTFP  wants.  This  was 
highlighted,  in  fact,  following  the 
Fordham  decision,  when  NTIA  received 
several  requests  to  n^odify  its  policy. 

Issuance  of  the  Notice.  As  a  result, 
NTIA  sought  comment  on  whether  it 
should  modify  its  policy  regarding 
sectarian  programming  and  information. 
Specifically  ^e  Notice  sought  comment 
on:  (1)  Whether  the  oirrent  prohibition 
on  using  NTIA  grant  funds  in 
connection  with  any  sectarian  activities 
should  be  continued,  or  whethw  there 
are  alternative  approaches  that  would 
also  be  consistent  wi^h  the  First 
Amendment;  (2)  the  ondwlying  policy 
rationale  for  a  given  Approach;  (3)  how 
such  policy  would,  a^  practical  and 
constitutional  matters,  be  implemented 
and  enforced;  (4)  whether  the  same 
policy  could  and  should  be  applied  to 
all  three  NTIA  grant  programs  (PTFP, 
TIIAP,  and  NECET)  and.  if  not,  what 
policy  ^oidd  pertain  to  each  grant 
program;  and  (5)  whether  the  current 
de&iition  of  "sectah^n"  would 
continue  to  be  supportable  if  NTIA's 
ciurent  policy  were  nodified. 

The  Rosenberger  Decision. 
Subsequent  to  the  issuance  of  NTIA's 
Notice,  the  Supreme  Court  decided 
Rosenberger  v.  Rectoi  and  Visitors  of  the 
University  of  Virginid*^  which  further 
supports  NTIA's  ann^imced  poliqr 
interpretation  changa  The  Supreme 
Court  held  in  Rosenberger  that  a  state 
university  had  erred  in  relying  on  the 
First  Amendment's  E|tabhshment 


"For  a  dijciusion  of  this  point,  see  Section  OLA. 
of  this  policy  statement. 

"•SSe  F.  Supp.  684  (D.D.C  1994),  appeal 
docketed,  Na  94-5229  p.q  Cir.  Aug.  22, 1994). 

■>ld.  at697-69a. 

■•lis  S.Ct  2510(199$). 


Clause  to  deny  grant  funding  to  a 
student  group  publisher  of  a  Christian 
magazine,  when  that  student  group 
otherwise  satisfied  neutral  funding 
criteria  applied  by  the  university  in 
making  financial  grants  to  other  student 
organizations.  As  discussed  in  more 
detail  below,  this  decision  serves  as  a 
basis,  in  part,  for  the  new  policy 
approach  adopted  by  NTIA. 

Comments  Filed  in  Response  to  the 
Notice.  All  but  one  of  the  eight 
commenters  supported  a  change  in 
NTIA's  policy  interpretation.  "The  one 
commenter  favoring  retention  of  NTIA's 
long-term  policy  objected  to  a  religious 
organization  receiving  any  benefit, 
however  incidental,  from  NTIA's  grant 
programs."  A  majority  of  the  supporting 
commenters,  however,  relied  upon  the 
recent  Supreme  Court  case, 
Rosenberger,  in  arguing  that  a  policy 
change  was  warranted.  Most  agreed  that 
Rosenberger  requires  that  the  Federal 
government  behave  in  a  neutral  manner 
toward  religion.  Two  commenters 
recommended  that  NTIA  adopt  a 
specified  or  maximum  percentage  for 
the  amount  of  permissible  sectarian 
programming.'^  Other  commenters 
recommended  allowing  a  "reasonable 
minimal  amoimt  of  sectarian 
programming." «»  Two  other 
commenters  expressed  some  concern 
that  the  proposed  change  in  policy 
could  result  in  excessive  government 
entanglement  with  religion.^ 

As  noted  above,  we  solicited 
comments  on  whether  the  definition  of 
"sectarian"  needed  to  be  altered  in  light 
of  a  possible  poUcy  change.  Most 
commenters  agreed  that  no  change  in 
the  definition  of  "sectarian"  was 
required  to  allow  NTIA  to  modify  its 
policy  interpretation.  One  commenter 
contended,  however,  that  the  definition 
of  "public  telecommunications 
services"  had  to  be  redefined  because  it 
provides  that  public 
telecommunications  services  "[do|  not 
include  essentially  sectarian 
programming."  21  This  commenter  also 
maintained  that  NTIA's  prior  policy 
should  be  changed  because  it  burdened 
individuals'  free  exercise  of  religion  in 
violation  of  the  Religious  Freedom 
Restoration  Act.22 


"  Comments  of  Lisa  Owens. 

"Coramenu  of  National  Public  Radio  at  2.5; 
Comments  of  Wake  Forest  at  2-3. 

■* Comments  of  North  Carolina  Public  Radio 
Association  at  l:  Comments  of  Honorable  Richard 
Btur  at  1;  Comments  of  Southern  Public  Radio  at 
1. 

^Comments  of  Corporation  for  Public 
Broadcasting  at  3;  Comments  of  National  Public 
Radio  at  3. 

II  Comments  of  Fordham  University  at  16-17. 
°  Comments  of  FordbamJJniversity  at  9. 


m.  Application  of  the  Modified  Policy 
To  NTIA'S  Grant  Programs 

As  indicated,  NTIA's  new  policy  will 
retain  the  requirement  that  grant  funds 
not  be  used  for  purposes  the  essential 
thrust  of  which  is  sectarian.  The 
interpretation  of  that  requirement  will 
be  modified,  however,  such  that  as  long 
as  the  grant  funds  are  used  to  fulfill  the 
statutory  purposes  of  the^rant 
programs,  attenuated  or  incidental 
benefits  to  sectarian  interests  will  be 
permissible. 

A.  Constitutional  Basis  for  Modified 
Policy 

We  believe  the  alternative  approach 
we  are  now  adopting  passes 
constitutional  muster  under  First 
Amendment  case  law.  Having  analyzed 
our  new  approach  in  light  of  Lemon  v. 
Kurtzman,^  we  conclude  that  our  new 
policy  is  consistent  with  Lemop  and 
other  Supreme  Court  jurisprudence. 
Lemon  established  a  three-prong  test  to 
determine  whether  government  action 
would  have  the  "primary  effect"  of 
establishing  reUgion  in  violation  of  the 
Establishment  Clause.  Under  Lemon,  the 
constitutionality  of  a  statute,  regulation, 
or  funding  policy  depends  on  whether: 

(1)  it  has  a  secular  legislative  purpose; 

(2)  its  principal  or  primary  effect  is  one 
that  neither  advances  nor  inhibits 
religion;  and  (3)  it  avoids  "an  excessive 
government  entanglement  with 
religion."  2*  If  any  one  of  these  three 
questions  is  answered  in  the  negative, 
government  action  is  deemed 
imconstitutional. 

Each  of  NTIA's  grant  programs  has  a 
secular  purpose,  which  remains 
unchanged  under  the  new  policy,  and 
thus  NTIA's  change  in  policy 
interpretation  passes  the  first  prong  of 
the  Lemon  test.  PTFP  promotes  public 
broadcasting,  NECET  supports 
development  of  children's 
programming,  and  TIIAP  promotes  new 
telecommunications  technologies.  Each 
grant  award  will  be  reviewed  to  ensure 
it  meets  the  appropriate  statutory 
purpose. 

NTIA's  new  policy  interpretation  also 
satisfies  the  second  prong  of  the  Lemon 
test  as  NTIA  grant  funds  still  may  not 
be  used  primarily  to  advance  or  inihibit 
religion.  As  recently  underscored  by  the 
flose/ibe/^er  court,  programs  that 
neutrally  extend  benefits  to  recipients 
pass  Establishment  Clause  muster,  if 
religious  interests  are  only  incidentally 
served: 


[Tlhe  (constitutional)  guarantee  of 
neutrality  (toward  religion)  is  respected,  not 
o^nded,  when  the  government,  following 
neutral  criteria  and  evenhanded  policies, 
extends  benefits  to  recipients  whose 
ideologies  and  viewpoints,  including 
religious  ones,  are  broad  and  diverse. . . . 
More  than  once  have  we  rejected  the  position 
that  the  Establishment  Clause  even  justifies, 
much  less  requires,  a  refusal  to  extend  free 
speech  rights  to  religious  speakers  who 
participate  in  broad-reaching  government 
programs  neutral  in  design.  115  S.Ct.  at 
2521-22  (emphasis  added). 

NTIA's  new  policy  interpretation  will 
ensure  both  that  the  program  funds  are 
neutrally  provided  and  that  any  benefit 
to  religion  will  be  attenuated  or 
incidental.  NTIA  will  behave  neutrally 
toward  all  grant  applicants.  All  grant 
applicants  (including  sectarian 
organizations)  will  be  eligible  for 
funding  (assuming  they  meet  NTIA's 
other  eligibility  requirements),  provided 
they  comply  with  the  policy  that  NTIA 
grant  funds  will  not  be  used  for 
purposes  the  essential  thrust  of  which  is 
sectarian."  If,  as  we  discuss  further 
below,  questions  arise  regarding 
compliance,  however,  NTIA  will 
determine  whether  the  recipients'  use  of 
grant  funds  has  the  primary,  and  thus 
impermissible,  effect  of  advancing  or 
inhibiting  religion.  Where  some  benefit 
appears  to  inure  to  a  sectarian  interest, 
further  analysis  of  the  potential  benefit 
will  be  imdertaken  to  determine 
whether  it  is  merely  incidential  or 
attenuated  and  thus  permissible. 

With  regard  to  the  third  prong  of  the 
Lemon  test — avoiding  excessive 
entanglement  of  goverment  with 
religion — NTIA's  administrative 
procedures  will  remain  esssentially  the 
same  as  before.  NTIA  will  avoid 
analyzing  individual  programs  unless  a 
compliance  problem  comes  to  NTIA's 
attention.  Thus,  under  the  new  policy, 
excessive  government  entanglement 
with  religion  will  continue  to  be 
avoided  as  under  our  prior  policy. 


»403  U.S.  602  (1971). 
"M.  at  612-613. 


"The  PTFP  regulation  at  15  CF.R.  §  2301.22(d) 
provides:  "During  the  period  in  which  the  grantee 
possesses  or  uses  the  Federally  funded  facilities 
(whether  or  not  this  period  extends  beyond  the 
Federal  interest  period),  the  grantee  may  not  use  or 
allow  the  use  of  the  Federally  funded  equipment  for 

purposes  the  essential  thrust  of  which  are  

sectarian."  The  assurance  contained  in  the  PTFP 
application  kit  provides  that  the  applicant  certify 
that  he/she  "will  not  use  or  allow  the  use  of  the 
facilities  for  essentially  sectarian  purposes  for  as 
long  as  the  Applicant  possesses  or  uses  the 
facilities,  whether  or  not  this  period  extends 
beyond  the  ten-year  Federal  interest  period 
following  completion  of  this  project."  NTIA 
considers  these  phrases  to  mean  the  same  thing.  See 
also  n.  3,  supra. 


B.  Application  of  New  Interpretation  to 
Particular  NTIA  Programs 

Specific  application  of  this  new 
interpretation  to  each  of  the  three  NTIA 
grant  programs  is  discussed  below. 

1.  The  Public  Telecommunications 
Facilities  Program  (PTFP). 

Under  the  PTFP  rules,  a  sectarian 
organization  is  eligible  to  apply  as  long 
as  it  meets  the  general  PTFP  eligibility 
requirements.26  xhe  purpose  of  PTFP  is 

to  make  public  telecommunications 

services  available  to  U.S.  citizens.  PTFP 
funds  the  construction  and  planning  of 
public  telecommunications  services,^^ 
subject  to  the  eligibility  requirements 
for  applicants.28 

To  determine  whether  a  grant  would 
have  the  primary  effect  of  establishing 
religion,  NTIA  will  apply  the  Lemon 
test.  To  determine  eligibility  and  the 
overall  purpose  of  the  planning  and 
construction  of  public 
telecommunications  facilities,  NTIA 
will  examine  the  applicant's  proposal 
and  its  organizational  purposes,  as 
required  by  the  statutory  criteria.  This 
approach  ensures  that  grant  awards  will 
neither  advance  nor  inhibit  religion. 

To  avoid  Government  entanglement 
in  religion  and  programming  decisions, 
NTIA  will  continue  its  policy  of 
reviewing  the  project  narrative  and 
supporting  documents,  while  also 
relying  on  the  applicants'  assurances 
that  they  comply  with  NTIA's  policy  on 
sectarian  activities.  General  monitoring 
of  grantees'  activities  will  continue 
under  the  normal  administrative  process 
pertaining  to  Federal  assistance 
programs. 

Accordingly,  as  under  our  prior 
policy,  submission  of  broadcast 
schedules  and  program  listings  will  not 
generally  be  required.  We  will  not 
review  the  content  of  all  programs  or 
activities  for  sectarian  content  unless 
NTIA  receives  a  complaint  or  otherwise 
becomes  aware  that  an  applicant  or 
grantee  may  be  using  NTlA-funded 
equipment  or  materials  in  connection 
with  a  project  the  essential  thrust  of 
which  is  sectarian.  For  example,  under 
the  prior  approach,  a  single  sectarian 
program  in  a  broadcast  schedule  would 
have  rendered  the  project  ineligible  for 


funding.  Under  our  new  approach,  a 
single  program  with  sectarian-aspects 
will  not  necessarily  render  the  project 
ineligible.^  In  such  instances,  NTIA 
will  examine  the  overall  purpose  of  the 
project  to  determine  if  it  is  consistent 
with  the  PTFP's  statutory  purposes. 
Further  inquiry  may  be  made  as 
necessary  to  ensure  that  any  benefit  to 
a  sectarian  interest  is  merely  attenuated 
or  incidental  as  permitted  under  current 
jurisprudence. 

To  implement  this  new  approach,  we 
do  not  need  to  revise  the  language  in  the 
PTFP  regulation,  assurance  or  definition 
of  "sectarian"  as  it  pertains  to  our 
poUcy  on  sectarian  activities.'*^  We 
shall,  however,  revise  the  definition  of 
"public  telecommunications  services" 
to  delete  the  last  sentence  which 
provides,  "It  does  not  include 
essentially  sectarian  programming."" 

2.  National  Endowment  for  Children's 
Educational  Television  (NECET) 

Pursuant  to  NECET's  enabling 
legislation,"  in  order  to  be  eligible  to 
apply  for  a  grant,  an  applicant  must  be 
one  of  the  following:  an  individual, 
corporation  (for-profit  or  not-for-profit), 
partnership,  association,  joint  stock 
company,  trust,  or  state  or  local 
governmental  entity. ''  A  sectarian 
organization  is  eligible  to  apply,  as  long 
as  it  meets  these  eligibility 
requirements.  NECET  funds  are 
available  "to  enhance  the  education  of 
children  through  the  creation  and 
production  of  television  programming 
specifically  directed  toward  the 
development  of  fundamental 
intellectual  skills."'"  Presently,  in 
making  a  NECET  grant,  NTIA  must,  as 
a  part  of  its  evaluation  and  review 
pnx^ss,  review  program  proposals  and 


"To  be  eligible  for  a  construction  or  planning 
grant,  an  applicant  must  be  one  of  the  following:  a 
public  broadcast  station:  a  noncommercial 
telecommunications  entity:  a  system  of  public 
telecommunications  entities:  a  nonprofit 
foundation,  corporation,  institution,  or  association 
organized  primarily  for  educational  or  cultural 
purposes;  or  a  state  or  local  government  (or  any 
agency  thereof),  or  a  political  or  special  purpose 
subdivision  of  a  state.  See  15  CFR  S  2301.4(a),  (b). 

2'  47  U.S.C.  390-393;  15  CFR  Part  2301  et  seq. 

"For  definitions  of  eligible  organizations  and 
projects,  see  15  CFR  2301.4. 


"While  this  example  uses  one  program,  we  wish 
to  emphasfze  that  we  are  not  setting  any  percentage 
or  hourly  maximum  on  the  amount  of  sectarian 
programming  that  would  be  considered  allowable. 

»See  15  CFR  2301.1;  15  CFR  2301.5(d)(2)(xvi):  15 
CFR  2301.22(d).  The  PTFP  regulation  at  15  CFR 
2301.22(d)  provides:  "During  the  period  in  which 
the  grantee  possesses  or  uses  the  Federally  fimded 
facilities  (whether  or  not  this  period  extends 
beyond  the  Federal  interest  period),  the  grantee  may 
not  use  or  allow  the  use  of  the  Federally  funded 
equipment  for  purposes  the  essential  thrust  of 
which  are  sectarian."  The  assurance  contained  in 
the  PTFP  application  kit  provides  that  the  applicant 
certify  that  he/she  "will  not  use  or  allow  the  use 
of  the  facilities  for  essentially  sectarian  purposes  for 
as  long  as  the  Applicant  possesses  or  uses  the 
facilities,  whether  or  not  this  period  extends 
beyond  the  ten-year  Federal  interest  period 
following  completion  of  this  project."  NTIA 
considers  these  phrases  to  mean  the  same  thing. 

"15  CFR  2301.1. 

'J47  U.S.C.  394. 

"47  U.S.C.  394(i)(2). 

M47  U.S.C  394  (a). 
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content  to  determine  whetiier  it  would 
meet  these  requirements. 

Accordingly,  review  under  our  new 
policy  interpretation  will  be  essentially 
ttie  same  as  befor^.  The  policy  will  be 
applied  to  each  injdividual  program  for 
which  a  grant  is  sought,  and  the  grantee 
must  comply  with  the  policy  that  NTIA 
grant  funds  will  npt  be  used  for 
purposes  the  essential  thrust  of  which  is 
sectarian.3^  If  the  essential  purpose  of  a 
program  is  to  advance  or  inhibit 
religion,  its  fundiitg  would  not  be 
permissible.  We  db  not  believe  the 
likelihood  of  entaiiglement  is  any 
greater  than  it  was  under  our  prior 
policy. 

Under  our  priortpolicy  interpretation, 
if,  for  example,  part  of  a  program 
encompassed  a  Catholic  mass,  the  entire 
project  would  have  been  considered 
ineligible  for  funding.  In  contrast,  under 
the  new  approachi  we  will  make  a 
determination  on  f  ligibility  based  on 
the  test  that  any  (j^nefit  to  a  sectarian 
interest  resulting  from  the  receipt  of 
NTIA  funds  must  be  attenuated  or 
incidental.  I 

3.  Telecommunic^ons  and  Information 
Infrastructure  Assistance  Program 

miAP)  I 

To  be  eligible  fof  a  TUAP  grant,  an 
applicant  must  be  One  of  the  following: 
a  state  or  local  government,  an 
accredited  college  or  university,  or  a 
non-profit  entity.  Individuals  and  for- 
profit  organizations  are  not  eligible  to 
apply.  A  sectarian  prganization  is 
eligible  to  apply,  a$  long  as  the 
organization  meets  these  requirements. 
THAP  funds  are  provided  for  the 
"planning  and  construction  of 
telecommunications  networics  for  the 
provision  of  educational,  cultural, 
health  care,  public  information,  public 
safety  or  other  social  services."  ^6 

In  contrast  to  PTFP,  however,  where 
the  broadcaster  maintains  editorial 
control,  a  TIIAP  grantee  may  sometimes, 
but  not  always,  exercise  editorial 
control  over  the  content  of  its 
communications  network.  For  example, 
a  network  may  involve  a  bulletin  board 
where  the  operator  does  not  have 
control  of  message^  sent  among 

"  Each  award  will  contain  a  special  award 
condition  which  require^  that:  "The  grantee  will 
neither  use  nor  allow  tb«  NTIA-funded  equipment, 
facilities  or  progrunming  to  be  used  for  purposes 
the  essential  thrust  of  wlich  is  sectarian."  There  are 
often  special  award  conditions  attached  to  each 
award  which  provide  conditions  on  the  Federal 
funds  in  addition  to  those  required  by  0MB 
Circulars.  As  noted  aboi«  in  n.  30.  supra,  NTIA 
considers  this  language  Id  mean  the  same  thing  as 
not  allowing  the  NTIA-ftnded  equipment,  facilities 
or  programming  to  be  used  for  essentially  sectarian 
purpoMS. 


individuals.  In  some  cases,  therefore,  it 
could  be  difficuh  for  a  TIIAP  applicant 
to  certify  that  facilities  will  not  be  used 
for  essentially  sectarian  purposes. 
Accordingly,  TIIAP  awards  will  be 
subject  to  the  policy  which  requires  that 
the  NTIA-funded  facilities  will  not  be 
used  for  essentially  sectaritm  purposes 
to  the  extent  that  the  applicant  controls 
the  content  of  network 
communications." 

To  avoid  excessive  entanglement  in 
religion,  we  will  not  review  the  content 
of  information  transmitted  over  TEAP- 
funded  networks  unless  NTIA  receives 
a  complaint  or  otherwise  becomes  aware 
that  an  applicant  or  grantee  is  using 
NTIA  funded  equipment  or  materials  in 
connection  with  sectarian  activities.  In 
such  instances,  rather  than  examining 
only  the  questioned  activity,  NTIA  will 
examine  the  overall  purpose  of  the 
project  to  determine  whether  NTIA 
funding  provides  an  attenuated  or 
incidental  benefit  to  the  sectarian 
interest  and  thus  whether  it  is 
permissible. 

For  example,  TUAP  might  provide 
funding  to  a  local  organization  to 
establish  a  public  computer  bulletin 
board.  As  part  of  this  bulletin  board,  a 
church-affiliated  youth  group  might 
post  information  regarding  meetings  and 
meeting  times,  which  includes  a 
meeting  time  for  a  worship  service. 
Under  NTIA's  prior  policy,  this  project 
might  have  been  ineligible  for  funding 
because  the  information  regarding  the 
sectarian  meetings  and  meeting  times 
would  have  appeared  on  the  network. 
Applying  NTIA's  new  policy 
interpretation,  we  would  examine  the 
overall  purpose  of  the  project  to 
determine  whether  it  fell  within  the 
TUAP's  statutorily  authorized  purposes 
and  whether  any  benefit  to  religion  was 
merely  incidental  or  attenuated.  If  the 
answer  to  both  questions  was  yes,  such 
a  grant  would  be  permissible  under  the 
new  policy  interpretation. 

IV.  Conclusion 

NTIA's  modified  policy  interpretation 
appropriately  harmonizes  the  First 
Amendment's  Free  Exercise  and 
Establishment  Clauses,  consistent  with 
current  jurisprudence.  The  new 
interpretation  of  our  policy  concerning 
use  of  NTIA  grant  funds  in  connection 
with  sectarian  activities  will  provide 


'•Pub.  L.  No.  103-317 


UMI 


Stat.)  1724, 1747;  47  U£  C  §  390-393 


1994  U.SJ1CA.N.  (lOa 


"The  special  award  condition  for  the  TUAP 
awards  will  read  as  follows:  "During  the  Federal 
interest  period,  to  the  extent  that  the  grantee 
maintains  control  over  network  transmissions,  the 
grantee  will  neither  use  nor  allow  the  NTIA-funded 
network  to  be  used  for  purposes  the  essential  thrust 
of  which  is  sectarian."  As  noted  in  fn.  35,  supra. 
NTIA  considers  this  language  to  mean  the  same 
thing  as  not  allowing  the  NTIA-funded  network  to 
t>e  used  for  essentially  sectarian  purposes. 


grant  applicants  greater  flexibility, 
while  continuing  to  avoid  unwarranted 
government  entanglement  with  religion. 

Rulemaking  Requirements 

1.  It  has  been  determined  that  this 
rule  is  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  Because  this  rule  relates  to  public 
property,  loans,  grants,  benefits,  or 
contracts,  it  is  exempt  from  the  notice 
and  comment  and  delayed  effective  date 
requirements  of  the  Administrative 
Procedure  Act  (APA). 

3.  Because  a  notice  of  proposed 
rulemaking  is  not  required  by  the  APA 
or  any  other  law,  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
was  not  prepared. 

4.  This  rule  contains  information 
collection  requirements  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  This  collection  has  clearance  fit>m 
the  Office  of  Management  and  Budget 
under  OMB  Approval  No.  0660-0003. 

5.  This  policy  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

List  of  Sabjects  in  15  CFR  Part  2301 

Administrative  procedure.  Grant 
programs — communications.  Reporting 
and  recordkeeping  requirements, 
Telecommunications. 

(Catalog  of  Federal  Domestic  Assistance  No. 
11.550) 

Dated:  December  15, 1995. 
Larry  Irving, 

Assistant  Secretary  of  Communications  and 
Infonnation. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  2301  is  amended 
as  follows: 

PART  2301— PUBLIC 
TELECOMMUNICATIONS  FAaLITIES 
PROGRAM 

1.  The  authority  for  part  2301 
continues  to  read  as  follows: 

Authority:  Public  Telecommunications 
Financing  Act  of  1978,  Pub.  L  95-567,  92 
Stat.  2405,  codified  at  47  U.S.Q  390-394, 
397-399b;  the  Fhiblic  Broadcasting 
Amendments  Act  of  1981,  Pub.  L.  97-35, 95 
Stat.  725;  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  Pub.  L  99-272. 
section  5001, 100  Stat.  117;  and  the  Public 
Teleconununications  Act  of  1988,  Pub.  L 
100-626, 102  Stat  3207. 

2.  Section  2301.1  is  amended  by 
revising  the  definition  of  public 
telecommunications  services  to  read  as 
follows: 

§2301.1    Definitions. 

***** 


Public  telecommunications  services 
means  noncommercial  educational  and 
cultural  radio  and  television  programs, 
and  related  noncommercial 
instructional  or  informational  material 
that  may  be  transmitted  by  means  of 
electronic  communications. 
***** 

3.  Section  2301.4(a)  is  revised  to  read 
as  follows: 

§  2301 .4    Ellgibia  organizations  and  scope 
of  projects. 

(a)  Eligible  applicants  (Construction 
and  Planning  Grants).  In  order  to  apply 
for  and  receive  a  PTFP  Construction  or 
Planning  Grant,  an  applicant  must  be: 

(1)  A  public  or  noncommercial 
educational  broadcast  station; 

(2)  A  noncommercial 
telecommunications  entity; 

(3)  A  system  of  public 
telecommunications  entities; 

(4)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  primarily  for  educational  or 
cultural  purposes;  or 

(5)  A  state  or  local  government  (or 
agency  thereof),  or  a  political  or  special 
purpose  subdivision  of  a  state. 
***** 

4.  Section  2301.4  is  further  amended 
by  removing  paragraph  (b), 
redesignating  paragraph  (c)  as  (b),  and 
revising  the  newly  designated  paragraph 
(b)  to  read  as  follows: 
***** 

(b)  Scope  of  projects.  An  applicant 
that  is  eligible  imder  paragraph  (a)  of 
this  section  may  file  an  application  with 
the  agency  for  a  planning  or 
construction  grant  to  achieve  the 
following: 

(1)  The  provision  of  new  public 
telecommunications  facilities  to  extend 
service  to  areas  currently  not  receiving 
public  telecommunications  services; 

(2)  The  expansion  of  the  service  areas 
of  existing  public  telecommimications 
entities; 

(3)  The  establishment  of  new  public 
telecommunications  entities  serving 
areas  currently  receiving  public 
telecommunications  services;  or 

(4)  The  improvement  of  the 
capabilities  of  existing  licensed  public 
broadcast  stations  to  provide  pubUc 
telecommunications  services. 

***** 

5.  Paragraphs  (d)  through  (f)  of 

§  2301.4  are  redesignated  paragraphs  (c) 
through  (e)  respectively. 

[FR  Doc.  95-31089  Filed  12-21-95;  8:45  am) 

BILLING  COOE  3610-aO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  165 

[Docket  No.  88P-0030] 

RIN09ia-AA11 

Beverages:  Bottled  Water;  Correction 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  November  13, 1995  (60  FR 
57076).  The  document  established  a 
standard  of  identity  for  bottled  water; 
recodified  the  standard  of  quality  for 
bottled  water;  revised  the  definition  of 
bottled  water  to  include  mineral  water 
and  ingredient  uses  of  this  product;  and 
defined  "artesian  water,"  "ground 
water,"  "mineral  water,"  "purified 
water,"  "sparkling  bottled  water," 
"spring  water,"  "sterile  water,"  and 
"well  water."  The  document  was 
published  with  some  errors.  This 
document  corrects  those  errors. 

EFFECTIVE  DATE:  May  13, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shellee  A.  Davis,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-306),  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,202-205-4681. 

In  FR  Doc.  95-27798,  appearing  on 
page  57076  in  the  Federal  Register  of 
Monday,  November  13, 1995,  the 
following  corrections  are  made  in 
§  165.110  Bottled  water. 

§165.110    [Corrected] 

1.  On  page  57124,  in  the  third 
column,  in  paragraph  (a)(2)(v),  in  the 
fourth  line,  the  phrase  "amount  of 
carbon  dioxide  that"  is  corrected  to  read 
"amount  of  carbon  dioxide  from  the 
soiuce  that". 

2.  On  page  57126,  in  the  first  column, 
in  paragraph  (b)(4)(i)(C)(4),  beginning  in 
the  third  line,  "Method  501.2"  is 
removed. 

Dated:  December  15, 1995. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
IFR  Doc.  95-31200  Filed  12-21-95;  8:45  am) 

BILLMG  CODE  41W-01-P 


21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Zoalene 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  refiect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  A.  L. 
Pharma,  Inc.  The  supplemental  NADA 
provides  for  wider  assay  limits  for 
zoalene  Type  A  medicated  articles.  FDA 
is  amending  the  regulation  concerning 
medicated  feed  applications  to  refiect 
the  approval. 

EFFECTIVE  DATE:  December  22, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Marnane.  Center  for 
Veterinary  Medicine  (HFV-143),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
2701. 

SUPPLEMENTARY  INFORMATION:  A.  L. 
Pharma,  Inc.,  One  Executive  Dr.,  P.O. 
Box  1399,  Fort  Lee,  NJ  07024.  filed 
supplemental  NADA  11-116,  which 
provides  for  widening  the  current  assay 
limits  for  zoalene  Type  A  medicated 
articles.  FDA  reviewed  the  data  and 
information  submitted  and  is  amending 
21  CFR  558.4  to  provide  for  an  assay 
range  of  92  to  104  percent  for  zoalene 
Type  A  medicated  articles. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b,  371). 

§55&4    [Amended] 

2.  Section  558.4  Medicated  feed 
applications  is  amended  in  paragraph 
(d)  in  the  "Category  I"  table  in  the  entry 
for  "Zoalene"  in  the  second  column  by 
removing  "98-104"  and  adding  in  its 
place  "92-104". 
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Dated:  December  14. 1995. 
Roimt  C  LiviagBto^, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  ^r  Veterinary  Medicine. 
[FR  Doc.  95-31199  Filed  12-21-95;  8:45  am] 
MUMQ  COM  41«-01-^ 


21  CFR  Part  $58 


New  Animal  Drugs;  Ctiange  of  Sponsor 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  two  new  animal 
drug  applications  (NADA's)  firom 
Farmland  Industries,  Inc.,  to  A.  L. 
Pharma,  Inc. 
EFFECTIVE  DATE:  December  22, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-827-0213. 
SUPPLEMBITARY  INFORMATION:  Farmland 
Industries,  Inc.,  Kansas  City,  MS  64116, 
has  informed  FDA|  that  it  has  transferred 
the  ownership  of,  bnd  all  rights  and 
interests  in,  approftred  NADA's  46-415 
(Tylosin  Premixes)  and  91-749 
(Tylosin-Sulfa  Premixes)  to  A.  L. 
Pharma.  Inc.,  One  Executive  I^.,  Fort 
Lee,  NJ  07024.  Accordingly,  the  agency 
is  amending  the  relations  in  21  CFR 
558.625  and  558.600. 

List  of  Snbiect  in  21  CFR  Part  558 

Animal  drugs,  /pimal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dniga  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  arSended  as  follows: 

PART  558-MEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FjEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aathortty:  Sees.  512.  701  of  the  Federal 
Food,  Drug,  and  Coslnetic  Act  (21  U.S.C 
360b,  371). 

f558.82S    [AnMOcMd] 

2.  Section  558.625  Tylosin  is 
amended  in  parag^ph  (b)(83)  by 
removing  "021676"  and  adding  in  its 
place  "046573' 


6573".    I 
[Amendad] 


§S5&630 

3.  Section  558.680  Tylosin  and 
sulfamethazine  is  emended  in 
paragraph  (b)(10)  >y  removing  "021676" 


and  by  adding  "046573"  m  numerical 
order. 

Dated:  December  14, 1995. 
Robert  C  Livingrtan, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  95-31198  Filed  12-21-95;  8:45  am) 

BILUNQ  OOOE  41«0-01-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[708646] 

RIN  1S46-nAS38 

Rules  for  Certain  Rental  Real  Estate 
Activities 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTKM:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  providing  rules  for  rental 
real  estate  activities  of  taxpayers 
engaged  in  certain  real  property  trades 
or  businesses.  The  regulations  reflect 
changes  to  the  law  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  and  afliect  taxpayers  subject  to  the 
limitations  on  passive  activity  losses 
and  passive  activity  credits. 
DATES:  These  regulations  are  effective 
on  January  1, 1995.  See  §  1.469-11  for 
applicability. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (TD  8645),  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8:00  a.m.  and  5:00 
p.m.  to:  CC:DOM:CORP:T:R  (TD  8645), 
Coiuier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  COtfTACT: 
William  M.  Kostak  at  (202)  622-3080 
(not  a  toll-ftee  number). 

SUPPLEMENTARY  INFORMATION: 
Papenvork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  under 
control  number  1545-AS38.  The 
estimated  annual  burden  per  respondent 
varies  from  0.10  hours  to  0.25  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  0.15  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 


reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  PC:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  E)C 
20503. 

Background 

This  document  amends  26  CFR  part  1 
to  provide  rules  relating  to  the  treatment 
of  rental  real  estate  activities  of  certain 
taxpayers  under  the  passive  activity  loss 
and  oedit  limitations  of  section  469. 
Section  469  disallows  losses  from 
passive  activities  to  the  extent  they 
exceed  income  from  passive  activities 
and  similarly  disallows  credits  from 
passive  activities  to  the  extent  they 
exceed  tax  liability  allocable  to  passive 
activities.  In  general,  passive  activities 
are  activities  in  which  the  taxpayer  does 
not  materially  participate.  In  addition, 
until  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(OBRA  1993),  all  rental  activities 
(including  those  in  which  a  taxpayer 
materially  participated)  were  passive. 

OBRA  1993  added  section  469(c)(7), 
which  provides  that  rental  real  estate 
activities  of  qualifying  taxpayers  are  not 
subject  to  the  rule  that  treats  all  rental 
activities  as  passive.  Thus,  a  rental  real 
estate  activity  of  a  qualifying  taxpayer  is 
not  passive  if  the  taxpayer  materially 
participates  in  the  activity.  Further, 
section  469(c)(7)  provides  that  each  of  a 
qualifying  taxpayer's  interests  in  rental 
real  estate  is  treated  ase  separate 
activity  unless  the  taxpayer  elects  to 
treat  all  interests  in  rental  real  estate  as 
a  single  activity. 

On  January  10, 1995,  the  IRS 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (60  FR 
2557)  to  provide  guidance  regarding 
section  469(c)(7).  A  number  of  public 
comments  were  received  concerning  the 
proposed  regulations,  and  a  public 
hearing  was  held  on  May  11, 1995.  After 
consideration  of  the  comments  received, 
the  proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Provisions 

/.  General  Background 

The  proposed  regulations  provide 
rules  for  determining  whether  a 
taxpayer  qualifies  for  treatment  under 
section  469(c)(7).  The  proposed 
regulations  also  provide  rules  for 
determining  the  rental  real  estate 
activities  of  qualifying  taxpayers  for 
purposes  of  section  469.  Except  for 
modifications  in  response  to  comments 
received  on  the  proposed  regulations. 


the  final  regulations  generally  adopt  the 
rules  contained  in  the  proposed 
regulations. 

n.  Public  Comments 

Several  conunents  requested  that  the 
Service  reconsider  the  rule  in  the 
proposed  regulations  prohibiting 
qualifying  taxpayers  from  grouping 
rental  real  estate  activities  with  other 
activities  in  determining  whether  the 
taxpayers  materially  participate  in  the 
rental  real  estate  activities.  After  careful 
consideration,  the  final  regulations 
adopt  the  rule  in  the  proposed 
regulations  because  that  position  is 
consistent  with  the  statutory  language 
and  the  legislative  history. 

Several  comments  suggested  that  the 
rule  in  the  proposed  regulations 
prohibiting  the  grouping  of  rental  real 
estate  activities  with  other  activities  be 
modified  to  allow  qualifying  taxpayers 
to  group  the  activities  of  development  or 
construction  of  rental  real  estate  with 
rental  real  estate  activities.  The  final 
regulations  do  not  adopt  this 
modification  because  in  most  cases 
development  and  construction  activities 
are  separate  and  distinct  from  rental 
activities.  In  addition,  this  modification 
would  introduce  significant 
administrative  difficulties  in 
determining  which  development 
activities  or  construction  activities 
qualify.  However,  the  IRS  and  Treasiuy 
Department  invite  comments 
concerning  whether  the  material 
participation  tests  in  §  1.469-5T(a) 
should  be  amended  to  include  a  look- 
back material  participation  test  for 
taxpayers  significantly  involved  in  the 
development  or  construction  of  their 
rental  real  estate  interests. 

Several  comments  requested 
clarification  regarding  whether  a 
qualifying  taxpayer's  participation  in  a 
management  activity  may  count  towards 
material  participation  in  a  rental  real 
estate  activity  if  the  management 
activity  includes  the  management  of 
rental  real  estate  owned  by  the  taxpayer. 
The  final  regulations  clarify  that  a 
qualifying  taxpayer  may  participate  in  a 
rental  real  estate  activity  through 
participation  in  a  management  activity. 
In  determining  whether  the  taxpayer 
materially  participates  in  the  rental  real 
estate  activity,  however,  work  the 
taxpayer  performs  in  the  management 
activity  is  taken  into  account  only  to  the 
extent  it  is  performed  in  managing  the 
taxpayer's  own  rental  real  estate.  The 
final  regulations  also  clarify  that  a 
qualifying  taxpayer  who  owns  rental 
real  estate  through  an  entity,  including 
a  C  corporation  that  is  subject  to  section 
469,  may  count  work  performed  by  the 
taxpayer  in  managing  the  rental  real 


estate  of  the  entity  in  establishing 
material  participation  in  the  taxpayer's 
rental  real  estate  activities.  Thus,  if  a 
qualifying  taxpayer  owns  some  interests 
in  rental  real  estate  through  a  closely 
held  C  corporation  and  makes  the 
election  to  treat  all  interests  in  rental 
real  estate  as  a  single  activity,  the 
aggregate  rental  real  estate  activity  will 
include  those  interests  held  through  the 
closely  held  C  corporation  for  purposes 
of  material  participation. 

One  comment  requested  that  the 
regulations  modify  the  definition  of 
trade  or  business  to  clarify  that  a 
taxpayer's  real  property  trades  or 
businesses  are  determined  without 
regard  to  the  taxpayer's  grouping  of 
activities  under  §  1.469—4.  The  final 
regulations  clarify  that  a  taxpayer's 
grouping  of  activities  under  §  1.469—4 
does  not  control  the  determination  of 
the  taxpayer's  real  property  trades  or 
businesses  for  purposes  of  this  section. 

Several  comments  requested  that  the 
regulations  provide  a  detailed  definition 
of  real  property  trades  or  businesses 
beyond  the  cross-reference  to  section 
469(c)(7)(C).  However,  to  avoid  complex 
and  mechanical  rules,  the  final 
regulations  do  not  adopt  a  detailed 
definition  of  real  property  trades  or 
businesses.  Instead,  the  regulations 
provide  that  taxpayers  may  use  any 
reasonable  method  for  determining  their 
real  property  trades  or  businesses. 

Several  comments  requested  that  the 
final  regulations  modify  the  rule  in  the 
proposed  regulations  providing  that 
only  employees  who  are  five-percent 
owners  of  their  employer  at  all  times 
during  the  taxable  year  may  treat 
personal  services  performed  as  an 
employee  as  services  performed  in  a  real 
property  trade  or  business.  The 
comments  suggested  that  the  regulations 
should  take  into  account  personal 
services  performed  by  employees  that 
are  five-percent  owners  for  a  significant 
portion  of  a  taxable  year.  In  response  to 
these  comments,  the  final  regulations 
are  modified  to  provide  that  an 
employee  may  count  services  performed 
in  a  real  property  trade  or  business 
during  the  portion  of  the  taxable  year 
that  the  employee  is  a  five-percent 
owner  in  the  employer. 

Several  comments  requested 
clarification  concerning  whether  a 
qualifying  taxpayer  that  makes  an 
election  to  treat  all  interests  in  rental 
real  estate  as  a  single  activity  will  be 
treated  as  having  a  single  rental  real 
estate  activity  for  purposes  of  the  former 
passive  activity  rule  under  section  469 
(f).  In  addition,  comments  requested 
that  the  regulations  be  modified  to 
provide  that  qualifying  taxpayers  that 
make  the  aggregation  election  will  be 


treated  as  having  separate  activities  for 
purposes  of  the  disposition  rules  under 
section  469(g)  and  §  1.469-4(g).  In 
response  to  these  comments,  the  final 
regulations  clarify  that  a  qualifying 
taxpayer  that  makes  the  election  to  treat 
all  interests  in  rental  real  estate  as  a 
single  rental  real  estate  activity  will  be 
treated  as  having  a  single  activity  for  all 
purposes  of  section  469,  including 
sections  469(f)  and  (g).  The  statutory 
language  and  the  legislative  history  do 
not  support  a  rule  allowing  a  qualifying 
taxpayer  to  treat  all  interests  in  rental 
real  estate  as  a  single  activity  for 
purposes  of  material  participation  and 
section  469(f),  but  as  separate  activities 
for  purposes  of  section  469(g). 

In  addition,  in  response  to  comments, 
the  final  regulations  provide  an  example 
illustrating  the  operation  of  the  former 
passive  activity  rule  for  qualifying 
taxpayers  that  make  the  election  to  treat 
all  interests  in  rental  real  estate  as  a 
single  activity.  This  example  illustrates 
that  qualifying  taxpayers  that  make  the 
aggregation  election  may  use  current  net 
income  from  the  aggregate  rental  real 
estate  activity  to  offset  the  prior-year 
disallowed  passive  losses  of  the 
aggregate  rental  real  estate  activity, 
regardless  of  which  rental  real  estate 
interests  within  that  activity  produced 
the  income  or  prior-year  losses. 

Some  comments  requested  that  the 
regulations  permit  qualifying  taxpayers 
to  make  or  revoke  the  aggregation 
election  on  an  amended  income  tax 
return.  After  careful  consideration  of 
this  issue,  the  final  regulations  adopt 
the  rule  in  the  proposed  regulations  that 
aggregation  elections  must  be  made  or 
revoked  on  an  original  return.  The  final 
regulations  provide,  however,  that  the 
election  may  be  revoked  in  any  year  in 
which  the  facts  are  materially  changed 
from  those  in  the  taxable  year  for  which 
the  election  was  made. 

In  addition,  one  comment  requested 
clarification  as  to  what  constitutes  a 
material  change  in  the  facts  and 
circumstances  that  would  allow  a 
taxpayer  to  revoke  an  aggregation 
election.  However,  the  final  regulations 
do  not  provide  an  example  or  bright-line 
rule  for  determining  when  a  material 
change  in  the  facts  and  circumstances 
has  occurred,  because  this 
determination  is  intended  to  be  a  broad 
factual  inquiry.  Providing  an  example  or 
bright-line  rule  may  inappropriately 
restrict  the  scope  of  that  inquiry. 

One  comment  requested  the 
modification  of  the  rule  in  the  proposed 
regulations  that  the  aggregation  election 
has  no  effect  in  years  the  taxpayer  is  not 
a  qualifying  taxpayer.  Instead,  the 
comment  suggested  that,  for  ease  of 
administration  and  compliance,  the 
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aggregation  elacHan  should  be  binding 
and  irrevocable  fbr  all  future  years, 
including  years  in  which  the  taxpayer  is 
not  a  qualifying  taxpayer.  However,  the 
final  regulations  adopt  the  rule  in  the 
proposed  regulations  because  the 
positioi  advocated  by  the  comment 
would  be  unfavorable  to  many  taxpayers 
and  would  not  significantly  improve 
administration. 

Several  anmnoits  requested  that  the 
regulations  modify  the  rule  in  the 
proposed  regulations  treating  each 
rental  real  estate  interest  of  a 
passthrough  enti^  as  a  separate  interest 
of  a  person  owniag  a  fifty-percent  or 
greater  interest  iq  the  capital,  gain,  loss, 
income,  deduction,  or  credit  of  the 
entity  at  any  thna  diiring  a  taxable  yew. 
A  commentate  stated  that  this  rule  is 
burdensome  on  laany  passthrou^ 
entities  and  sho\ild  be  eliminated  or 
modified.  The  final  regulations  modify 
this  rule  so  that  ii  appUes  only  when  a 
qualifying  taxpajler  owms  a  fifty-percent 
or  greater  interest  in  the  capital,  profits, 
or  losses  of  a  passthrough  entity  for  a 
taxable  veer.  Accordingly,  this  rule  will 
not  apply  if  a  qualifying  taxpayer  owns 
a  fifty-percent  or  greater  interest  in  a 
single  item  of  inqnne  or  deduction  but 
does  not  own  a  fijty-percent  or  greater 
interest  in  the  ovfralt  capital,  profits,  or 
losses  of  the  passthrough  entity. 

In  response  to  one  comment,  the  final 
regulations  also  clarify  the  application 
of  the  fifty-Derceot  ownership  rule  to 
tiered  paMUuou^  entities.  "Hie  final 
regulations  provide  that  if  a  passthrough 
entity  owns  a  fifty-percent  or  greater 
interest  in  the  caf  ital.  profits,  or  losses 
of  another  passtltfou^  entity  for  a 
taxable  year,  each  interest  in  rental  real 
estate  of  the  lower-tier  entity  will  be  a 
separate  interest  in  rental  real  estate  of 
the  upper-tier  entity. 

In  response  to  Another  comment,  the 
final  regulations  clarify  that  section 
469(i)  applies  aft0r  the  rules  of  section 
469(c)(7)  are  applied.  Accordingly,  the 
$25,000  offset  will  be  applied  only 
against  passive  losses  from  rental  real 
estate  activities,  and  not  against  losses 
that  are  allowable  as  a  result  of  section 
469(c)(7).  In  addition,  the  final 
regulations  clarify  that  adjusted  gross 
income  for  purposes  of  section  469(i)  is 
not  reduced  by  aiiy  losses  from  rental 
real  estate  that  are  allowable  as  a  result 
of  isection  469(c)(7). 

Several  comments  requested  a 
modification  to  tlie  effective  date 
provision,  to  protide  that  aggregation 
elections  made  fcl*  taxable  years 
beginning  before  January  1, 1995,  are 
not  binding  for  fUture  years.  Because 
taxpayers  had  suCcient  notice  of  the 
rules  of  section  469(c)(7)  and  these 
regulations,  this  modification  is 


unnecessary  and  wcmld  add 
administrative  complexity.  Accordingly, 
the  final  regulations  adopt  the  effective 
date  provision  of  the  proposed 
regulations. 

Finally,  in  response  to  a  comment,  the 
activity  regrouping  rule  of  §  1.469- 
4(e)(2)  is  clarified  to  provide  that  a 
taxpayer  may  not  regroup  activities 
unless  the  taxpayer's  (niginal  grouping 
was  clearly  inappropriate  or  there  has 
been  a  material  change  in  the  facts  and 
drciunstances  that  makes  the  original 
grouping  clearly  inappropriate. 

m.  Effective  Dates 

In  general,  section  469(c)(7)  applies 
for  taxable  years  beginning  after 
December  31, 1993.  These  regulations 
are  efilective  for  taxable  years  beginning 
on  or  after  January  1, 1995.  These 
regulations  are  also  efilective  for 
elections  under  section  469(c)(7)(A)  and 
paragraph  (g)  of  these  regulations  that 
are  made  with  returns  filed  on  or  after 
January  1, 1995. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Thwefbre,  a  regulatory 
assessment  is  not  reqmred.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedviro  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regiilations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  William  M.  Kostak,  Office 
of  Assistant  Chief  Counsel 
(Passthroiighs  and  Special  Industries), 
IRS.  However,  other  personnel  fit)m  ^e 
IRS  and  Treasury  Department 
participated  in  their  development 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 


AntiMwily:  26  U.S.C  7805.  •  *  * 
Section  1.469-9  also  issued  under  26 
U.S.C  469(c)(6),  (h)(2),  and  (Ud). 

Par.  2.  Section  1.469-0  is  amended 
by: 

1.  Revising  the  entry  for  §  1.469-4(h). 

2.  Revising  the  heading  for  §  1.469-9 
and  adding  entries  for  paragraphs  (a) 
through  (j)  of  §1.469-9. 

3.  Revising  the  entry  for  §  1.469- 
11(b)(2)  and  removing  the  entries  for 
§  1.46&-ll(b)(2)(i)  and  (ii). 

4.  Revising  the  Mitry  for  §  1.469- 
11(b)(3). 

5.  Adding  an  entry  for  §  1.469- 
11(b)(4). 

6.  The  revisions  and  additions  read  as 
follows: 

§1.469-0  Table  of  contents. 

•  •        *        •        • 

§  1 .469-4  Definition  of  Activity. 

*  •        •        *        * 

(h)  Rules  for  ^uping  rental  real  estate 
activities  for  taxpayers  qualifying  under 
section  469(c)(7). 


§  1.469-9  Rules  fot  certain  rental  real  estate 
activities. 

(a)  Scope  and  purpose. 

(b)  DefinitioDS. 

(1)  Trade  or  business. 

(2)  Real  property  trade  or  business. 

(3)  Rental  real  estate. 

(4)  Personal  services. 

(5)  Material  participation. 

(6)  Qualifying  taxpayer. 

(c)  Requirements  tar  qualifying  taxpayers. 

(1)  In  general.  ^ 

(2)  Closely  held  C  corporations. 

(3)  Requirement  of  material  participation 
in  the  real  property  trades  or  businesses. 

(4)  Treatment  of  spouses. 

(5)  Employees  in  real  property  trades  or 
businesses. 

(d)  General  rule  for  determining  real 
property  trades  or  businesses. 

(1)  Facts  and  circumstances. 

(2)  Consistency  requirement. 

(e)  Treatment  of  rental  real  estate  activities 
of  a  qualifying  taxpayer. 

(1)  In  general 

(2)  Treatment  as  a  former  passive  activity. 

(3)  Grouping  rental  real  estate  activities 
witli  other  activities. 

(i)  In  general 

(ii)  Special  rule  for  certain  management 
activities. 

(4)  Example.  - 

(0  Limited  partnership  interests  in  rental 
real  estate  activities. 

(1)  In  general. 

(2)  De  minimis  exception. 

(g)  Election  to  treat  all  interests  in  rental 
real  estate  as  a  single  rental  real  estate 
activity. 

(1)  In  general. 

(2)  Certain  clianges  not  material. 

(3>  Filing  a  statement  to  make  or  revoke  the 
election. 

(h)  Interests  in  rental  real  estate  held  by 
certain  passthrough  entities. 
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(1)  General  rule. 

(2)  Special  rule  if  a  qualifying  taxpayer 
holds  a  fifty-percent  or  greater  interest  in  a 
passthrough  entity. 

(3}  Special  rule  for  interests  held  in  tiered 
passthrough  entities. 

(i)  (Reserved). 

(j)  S25,0OO  of^t  for  rental  real  estate 
activities  of  qualifying  taxpayers. 

(1)  In  general. 

(2)  Example. 


§1.469-1 1  Effective  date  and  transition  rules. 

***** 

(b)*»* 

(2)  Additional  transition  rule  for  1992 
amendments. 

(3)  Fresh  starts  under  consistency  rules, 
(i)  Regrouping  when  tax  liability  is  first 

determined  under  Project  PS-1-89. 

(ii)  Regrouping  when  tax  liability  is  first 
determined  under  §  1.469-4. 

(iii)  Regrouping  when  taxpayer  is  first 
subject  to  section  469(c)(7).  ^ 

(4)  Certain  investment  credit  property. 
***** 

Par.  3.  Section  1.469-4  is  amended  by 
revising  paragraphs  (e)  U)  and  (2)  and 
(h).  The  revisions  read  as  follows: 

§1.469-4    Definition  Of  Activity. 

***** 

(e)  *  *  * 

(1)  Original  groupings.  Except  as 
provided  in  paragraph  (e)(2)  of  this 
section  and  §  1.469-11,  once  a  taxpayer 
has  grouped  activities  under  this 
section,  the  taxpayer  may  not  regroup 
those  activities  in  subsequent  taxable 
years.  Taxpayers  must  comply  with 
disclosure  requirements  that  the 
Commissioner  may  prescribe  with 
respect  to  both  their  original  groupings 
and  the  addition  and  disposition  of 
specific  activities  within  those  chosen 
groupings  in  subsequent  taxable  years. 

(2)  Regroupings.  If  it  is  determined 
that  a  taxpayer's  original  grouping  was 
clearly  inappropriate  or  a  material 
change  in  ihe  fects  and  circumstances 
has  occurred  that  makes  the  original 
grouping  clearly  inappropriate,  the 
taxpayer  must  regroup  the  activities  and 
must  comply  with  disclosure 
requirements  that  the  Commissioner 
may  prescribe. 

*        *        *        •        • 

(h)  Rules  for  grouping  rental  real 
estate  activities  for  taxpayers  qualifying 
under  section  469(c)(7).  See  §  1.469-9 
for  niles  for  certain  rental  real  estate 
activities. 

Par.  4.  Section  1.469-9  is  revised  to 
read  as  follows: 


§1.409-9    Rules  for  certain  rental  real 
estate  activities. 

(a)  Scope  and  purpose.  This  section 
provides  guidance  to  taxpayers  engaged 
in  certain  real  property  trades  or 


businesses  on  applying  section  469(c)(7) 
to  their  rental  real  estate  activities. 

(b)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1)  Trade  or  business.  A  trade  or 
business  is  any  trade  or  business 
determined  by  treating  the  types  of 
activities  in  §  1.469-4(b)(l)  as  if  they 
involved  the  conduct  of  a  trade  or 
business,  and  any  interest  in  rental  real 
estate,  including  any  interest  in  rental 
real  estate  that  gives  rise  to  deductions 
under  section  212. 

(2)  Real  property  trade  or  business. 
Real  property  trade  or  business  is 
defined  in  section  469(c)(7)(C). 

(3)  Rental  real  estate.  Rental  real 
estate  is  any  real  property  used  by 
customers  or  held  for  use  by  customers 
in  a  rental  activity  within  the  meaning 
of  §  1.469-lT(e)(3).  However,  any  rental 
real  estate  that  the  taxpayer  grouped 
with  a  trade  or  business  activity  under 
§  1.469-4(d)(l)(i)(A)  or  (C)  is  not  an 
interest  in  rental  real  estate  for  purposes 
of  this  section. 

(4)  Personal  services.  Personal 
services  means  any  work  performed  by 
an  individual  in  connection  with  a  trade 
or  business.  However,  personal  services 
do  not  include  any  work  performed  by 
an  individual  in  the  individual's 
capacity  as  an  investor  as  described  in 

§  1.469-5T(f)(2)(ii). 

(5)  Material  participation.  Material 
participation  has  the  same  meaning  as 
under  §  1.469-5T.  Paragraph  (f)  of  this 
section  contains  rules  applicable  to 
limited  partnership  interests  in  rental 
real  estate  that  a  qualifying  taxpayer 
elects  to  aggregate  with  other  interests 
in  rental  real  estate  of  that  taxpayer. 

(6)  Qualifying  taxpayer.  A  qualifying 
taxpayer  is  a  taxpayer  that  owns  at  least 
one  interest  in  rental  real  estate  and 
meets  the  requirements  of  paragraph  (c) 
of  this  section. 

(c)  Requirements  for  qualifying 
taxpayers — (1)  In  general.  A  qualifying 
taxpayer  must  meet  the  requirements  of 
section  469(c)(7)(B). 

(2)  Closely  held  C  corporations.  A 
closely  held  C  corporation  meets  the 
requirements  of  paragraph  (c)(1)  of  this 
section  by  satisfying  the  requirements  of 
section  469(c)(7)(D)(i).  For  purposes  of 
section  469(c)(7)(D)(i),  gross  receipts  do 
not  include  items  of  portfolio  income 
within  the  meaning  of  §  1.469-2T(c)(3). 

(3)  Requirement  of  material 
participation  in  the  real  property  trades 
or  businesses.  A  taxpayer  must 
materially  participate  in  a  real  property 
trade  or  business  in  order  for  the 
personal  services  provided  by  the 
taxpayer  in  that  real  property  trade  or 
business  to  count  towards  meeting  the 


requirements  of  paragraph  (c)(1)  of  this 
section. 

(4)  Treatment  of  spouses.  Spouses 
filing  a  joint  return  are  qualifying 
taxpayers  only  if  one  spouse  separately 
satisfies  both  requirements  of  section 
469(c)(7)(B).  In  determining  the  real 
property  trades  or  businesses  in  which 
a  married  taxpayer  materially 
participates  (but  not  for  any  other 
purpose  under  this  paragraph  (c)),  work 
performed  by  the  taxpayer's  spouse  in  a 
trade  or  business  is  treated  as  work 
performed  by  the  taxpayer  under 

§  1.469-5T(f)(3),  regardless  of  whether 
the  spouses  file  a  joint  retiun  for  the 
year. 

(5)  Employees  in  real  property  trades 
or  businesses.  For  purposes  of 
paragraph  (c)(1)  of  this  section,  personal 
services  performed  during  a  taxable  year 
as  an  employee  generally  will  be  treated 
as  performed  in  a  trade  or  business  but 
will  not  be  treated  as  performed  in  a  real 
proi>erty  trade  or  business,  unless  the 
taxpayer  is  a  five-percent  owner  (within 
the  meaning  of  section  416(i)(l)(B))  in 
the  employer.  If  an  employee  is  not  a 
five-percent  owner  in  the  employer  at    ~ 
all  times  during  the  taxable  year,  only 
the  personal  services  performed  by  the 
employee  during  the  period  the 
employee  is  a  five-percent  owner  in  the 
employer  will  be  treated  as  performed 
in  a  real  pro|>erty  trade  or  business. 

(d)  General  rule  for  determining  real 
property  trades  or  businesses — (1)  Facts 
and  circumstances.  The  determination 
of  a  taxpayer's  real  property  trades  or 
businesses  for  purposes  of  paragraph  (c) 
of  this  section  is  based  on  all  of  the 
relevant  facts  and  circumstances.  A 
taxpayer  may  use  any  reasonable 
method  of  applying  the  facts  and 
circumstances  in  determining  the  real 
property  trades  or  businesses  in  which 
the  taxpayer  provides  personal  services. 
Depending  on  the  facts  and 
circumstances,  a  real  property  trade  or 
business  consists  either  of  one  or  more 
than  one  trade  or  business  specifically 
described  in  section  469(c)(7)(C).  A 
taxpayer's  grouping  of  activities  under 
§  1.469-4  does  not  control  the 
determination  of  the  taxpayer's  real 
property  trades  or  businesses  under  this 
paragraph  (d). 

(2)  Consistency  requirement.  Once  a 
taxpayer  determines  the  real  property 
trades  or  businesses  in  which  personal 
services  are  provided  for  purposes  of 
paragraph  (c)  of  this  section,  the 
taxpayer  may  not  redetermine  those  real 
property  trades  or  businesses  in 
subsequent  taxable  years  unless  the 
original  determination  was  clearly 
inappropriate  or  there  has  been  a 
material  change  in  the  facts  and 
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drcunistances  thai  makes  the  original 
determination  clearly  inappropriate, 
(e)  Treatment  of  rental  real  estate 
activities  of  a  qualifying  taxpayer— {1) 
In  general.  Section!  469(c)(2)  does  not 
apply  to  any  rental  real  estate  activity  of 
a  taxpayer  for  a  taxable  year  in  which 
the  taxpayer  is  a  qualifying  taxpayer 
under  paragraph  (q)  of  this  section. 
Instead,  a  rental  re^l  estate  activity  of  a 
qualifying  taxpayer  is  a  passive  activity 
under  section  469  for  the  taxable  year 
unless  the  taxpayer*  materially 
participates  in  the  activity.  Each  interest 
in  rental  real  estate  of  a  qualifying 
taxpayer  will  be  treated  as  a  separate 
rental  real  estate  activity,  unless  the 
taxpayer  makes  an  lelection  under 
paragraph  (g)  of  this  section  to  treat  all 
interests  in  rental  real  estate  as  a  single 
rental  real  estate  activity.  Each  separate 
rental  real  estate  activity,  or  the  single 
combined  rental  rebl  estate  activity  if 
the  taxpayer  raake$  an  election  under 
paragraph  (g),  will  be  an  activity  of  the 
taxpayer  for  all  purposes  of  section  469, 
including  the  former  passive  activity 
rules  under  sectioH  469(f)  and  the 
disposition  rules  under  section  469(g). 
However,  section  469  will  continue  to 
be  applied  separately  with  respect  to 
each  publicly  traded  partnership,  as 
required  under  section  469(k), 
notwithstanding  thb  rules  of  this 
section. 

(2)  Treatment  as  o  former  passive 
activity.  For  any  taxable  year  in  which 
a  qualifying  taxpayer  materially 
participates  in  a  re$tal  real  estate 
activity,  that  rental  jreal  estate  activity 
will  be  treated  as  a  former  passive 
activity  under  section  469(f)  if 
disallowed  deductions  or  credits  are 
allocated  to  the  activity  under  §  1.469- 
1(f)(4). 

(3)  Grouping  rental  real  estate 
activities  with  othet  activities— {\)  In 
general.  For  purposes  of  this  section,  a 
qualifying  taxpayer  may  not  group  a 
rental  real  estate  activity  with  any  other 
activity  of  the  taxpayer.  For  example,  if 
a  qualifying  taxpayer  develops  real 
property,  constructs  buildings,  and 
owms  an  interest  in  rental  real  estate,  the 
taxpayer's  interest  in  rental  real  estate 
may  not  be  grouped  with  the  taxpayer's 
development  activity  or  construction 
activity.  Thus,  only  the  participation  of 
the  taxpayer  with  respect  to  the  rental 
real  estate  may  be  i^sed  to  determine  if 
the  taxpayer  materially  participates  in 
the  rental  real  estate  activity  under 

§  1.46&-5T. 

(ii)  Special  rule  for  certain 
management  activities.  A  qualifying 
taxpayer  may  participate  in  a  rental  real 
estate  activity  throiigh  participation, 
within  the  meaning  of  §§  1.469-5(f)  and 
.'iT(f),  in  an  activity  involving  the 


management  of  rental  real  estate  (even 
if  this  management  activity  is  conducted 
through  a  separate  entity).  In 
determining  whether  the  taxpayer 
materially  participates  in  the  rental  real 
estate  activity,  however,  work  the 
taxpayer  performs  in  the  management 
activity  is  taken  into  account  only  to  the 
extent  it  is  performed  in  managing  the 
taxpayer's  own  rental  real  estate 
interests. 

(4)  Example.  The  following  example 
illustrates  the  application  of  this 
para^aph  (e). 

Example,  (i)  Taxpayer  B  owns  interests  in 
three  rental  buildings,  U.  Vand  W.  In  1995, 
B  has  S30,000  of  disallowed  passive  losses 
allocable  to  Building  (/and  $10,000  of 
disallowed  passive  losses  allocable  to 
Building  V under  §  1.469-l(f)(4).  In  1996,  B 
has  $5,000  of  net  income  from  Building  U, 
$5,000  of  net  losses  from  Building  V,  and 
$10,000  of  net  income  from  Building  W.  Also 
in  1996,  Bis  a  qualifying  taxpayer  within  the 
meaning  of  paragraph  (c)  of  this  section.  Each 
building  is  treated  as  a  separate  activity  of  B 
under  paragraph  (e)(l}  of  this  section,  unless 
B  makes  the  election  under  paragraph  (g)  to 
treat  the  three  buildings  as  a  single  rental  real 
estate  activity.  If  the  buildings  are  treated  as 
separate  activities,  material  participaUon  is 
determined  separately  with  respect  to  each 
building.  If  B  makes  the  election  under 
paragraph  (g)  to  treat  the  buildings  as  a  single 
activity,  alt  parUcipation  relating  to  the 
buildings  is  aggregated  in  determining 
whether  B  materially  participates  in  the 
combined  activity. 

(ii)  BfliBctive  beginning  in  1996,  B  makes 
the  election  under  paragraph  (g)  to  treat  the 
three  buildings  as  a  sin^e  rental  real  estate 
activity.  B  works  full-time  managing  the 
three  buildings  and  thus  materiidly 
participates  in  the  combined  activity  in  1996 
(even  if  B  conducts  this  management 
function  through  a  separate  entity,  including 
a  closely  held  C  corporation).  Accordingly, 
the  combined  activity  is  not  a  passive  activity 
of  F  in  1996.  Moreover,  as  a  resuH  of  the 
election  under  paragraph  (g),  disallowed 
passive  losses  of  $40,000  ($30,00(H$10,000) 
are  allocated  to  the  combined  activity.  B's  net 
income  from  the  activity  for  1996  is  $10,000 
($5,000 -$5,00(H$10,000).  This  net  income 
is  nonpessive  income  for  purposes  of  section 
469.  However,  under  section  469(f),  the  net 
income  from  a  former  pmssive  activity  may  be 
oilset  with  the  disallowed  passive  losses 
from  the  same  activity.  Because  Buildings  U, 
Vand  Ware  treated  as  one  activity  for  ail 
purposes  of  section  469  due  to  the  election 
under  paragraph  (g),  and  this  activity  is  a 
former  passive  activity  under  section  469(f), 
B  may  offset  the  $10,000  of  net  income  from 
the  buildings  with  an  equal  amount  of 
disallowed  passive  losses  allocable  to  the 
buildings,  regardless  of  which  buildings 
produced  the  income  or  losses.  As  a  result, 
B  has  $30,000  ($40,000  -  $10,000)  of 
disallowed  passive  losses  remaining  from  the 
buildings  after  1996. 

(f)  Limited  partnership  interests  in 
rental  real  estate  activities — (1)  In 
general.  If  a  ta^qiayer  elects  under 


paragraph  (g)  of  this  section  to  treat  all 
interests  in  rental  real  estate  as  a  single 
rental  real  estate  activity,  and  at  least 
one  interest  in  rental  real  estate  is  held 
by  the  taxpayer  as  a  limited  partnership 
interest  (within  the  meaning  of  §  1.469- 
5T(e)(3)),  the  combined  rental  real  estate 
activity  will  be  treated  as  a  limited 
partnership  interest  of  the  taxpayer  for 
purposes  of  determining  material 
participation.  Accordingly,  the  taxpayer 
will  not  be  treated  under  this  section  as 
materially  participating  in  the  combined 
rental  real  estate  activity  unless  the 
taxpayer  materially  participates  in  the 
activity  under  the  tests  listed  in  §  1.469- 
5T(e)(2)  (dealing  wiih  the  tests  for 
determining  the  material  participation 
of  a  limited  partner). 

[2)  De  minimis  exception.  If  a 
qualifying  taxpayer  elects  under 
paragraph  (g)  of  this  section  to  treat  all 
interests  in  rental  real  estate  as  a  single 
rental  real  estate  activity,  and  the 
taxpayer's  share  of  gross  rental  income 
firom  all  of  the  taxpayer's  limited 
partnership  intere^^  in  rental  real  estate 
is  less  than  ten  percent  of  the  taxpayer's 
share  of  gross  rental  income  ftx)m  all  of 
the  taxpayer's  interests  in  rental  real 
estate  for  the  taxable  year,  paragraph 
(f)(1)  of  this  section  does  not  apply. 
Thus  the  taxpayer  may  determine 
material  participation  under  any  of  the 
tests  listed  in  §  1.469-5T(a)  that  apply  to 
rental  real  estate  activities. 

(g)  Election  to  treat  all  interests  in 
rental  real  estate  as  a  single  rental  real 
estate  activity — (1)  In  general.  A 
qualifying  taxpayer  may  make  an 
election  to  treat  all  of  the  taxpayer's 
interests  in  rental  real  estate  as  a  single 
rental  real  estate  activity.  This  election 
is  binding  for  the  taxable  year  in  which 
it  is  made  and  for  all  futiire  years  in 
which  the  taxpayer  is  a  qualifying 
taxpayer  under  paragraph  (c)  of  this 
section,  even  if  there  are  intervening 
years  in  which  the  ta»>ayer  is  not  a 
qualifying  taxpayer.  The  election  may 
be  made  in  any  year  in  which  the 
taxpayer  is  a  qualifying  taxpayer,  and 
the  failure  to  make  the  election  in  one 
year  does  not  preclude  the  taxpayer 
from  making  the  election  in  a 
subsequent  year.  In  years  in  which  the 
taxpayer  is  not  a  qualifyring  taxpayer, 
the  election  will  not  have  effect  and  the 
taxpayer's  activities  will  be  those 
determined  under  §  1.469-4.  If  there  is 
a  material  change  in  the  taxpayer's  facts 
and  circumstances,  the  taxpayer  may 
revoke  the  election  using  the  procedure 
described  in  paragraph  (g)(3)  of  this 
section. 

(2)  Certain  changes  not  material.  The 
fact  that  an  election  is  less  advantageous 
to  the  taxpayer  in  a  particular  taxable 
year  is  not,  of  itself,  a  material  change 


in  the  taxpayer's  facts  and 
circumstances.  Similarly,  a  break  in  the 
taxpayer's  status  as  a  qualifying 
taxpayer  is  not,  of  itself,  a  material 
change  in  the  taxpayer's  facts  and 
circumstances. 

(3)  Filing  a  statement  to  make  or 
revoke  the  election.  A  qualifying 
taxpayer  makes  the  election  to  treat  all 
interests  in  rental  real  estate  as  a  single 
rental  real  estate  activity  by  filing  a 
statement  with  the  taxpayer's  original 
income  tax  return  for  the  taxable  year. 
This  statement  must  contain  a 
declaration  that  the  taxpayer  is  a 
qualifying  taxpayer  for  the  taxable  year 
and  is  making  the  election  pursuant  to 
section  469(c)(7)(A).  The  taxpayer  may 
make  this  election  for  any  taxable  year 
in  which  section  469(c)(7)  is  applicable. 
A  taxpayer  may  revoke  the  election  only 
in  the  taxable  year  in  which  a  material 
change  in  the  taxpayer's  facts  and 
circumstances  occurs  or  in  a  subsequent 
year  in  which  the  facts  and 
circumstances  remain  materially 
changed  from  those  in  the  taxable  year 
for  which  the  election  was  made.  To 
revoke  the  election,  the  taxpayer  must 
file  a  statement  with  the  taxpayer's 
original  income  tax  return  for  the  year 
of  revocation.  This  statement  must 
contain  a  declaration  that  the  taxpayer 
is  revoking  the  election  under  section 
469(c)(7)(A)  and  an  explanation  of  the 
nature  of  the  material  chanee. 

(h)  Interests  in  rental  real  estate  held 
by  certain  passthrough  entities — (1) 
General  rule.  Except  as  provided  in 
paragraph  (h)(2)  of  this  section,  a 
qualifying  taxpayer's  interest  in  rental 
real  estate  held  by  a  partnership  or  an 
S  corporation  (passthrough  entity)  is 
treated  as  a  single  interest  in  rental  real 
estate  if  the  passthrough  entity  grouped 
its  rental  real  estate  as  one  rental 
activity  under  §  1.469-4(d)(5).  If  the 
passthrough  entity  grouped  its  rental 
real  estate  into  separate  rental  activities 
under  §  l,469-4(d)(5),  each  rental  real 
estate  activity  of  the  passthrough  entity 
will  be  treated  as  a  separate  interest  in 
rental  real  estate  of  the  qualifying 
taxpayer.  However,  the  qualifying 
taxpayer  may  elect  under  paragraph  (g) 
of  this  section  to  treat  all  interests  in 
rental  real  estate,  including  the  rental 
real  estate  interests  held  through 
passthrough  entities,  as  a  single  rental 
real  estate  activity. 

(2)  Special  rule  if  a  qualifying 
taxpayer  holds  a  fifty-percent  or  greater 
interest  in  a  passthrough  entity.  If  a 
qualifying  taxpayer  owns,  directly  or 
indirectly,  a  fifty-percent  or  greater 
interest  in  the  capital,  profits,  or  losses 
of  a  passthrough  entity  for  a  taxable 
year,  each  interest  in  rental  real  estate 
held  by  the  passthrough  entity  will  be 


treated  as  a  separate  interest  in  rental 
real  estate  of  the  qualifying  taxpayer, 
regardless  of  the  passthrough  entity's 
grouping  of  activities  under  §  1.469- 
4(d)(5).  However,  the  qualifying 
taxpayer  may  elect  under  paragraph  (g) 
of  this  section  to  treat  all  interests  in 
rental  real  estate,  including  the  rental 
real  estate  interests  held  through 
passthrough  entities,  as  a  single  rental 
real  estate  activity. 

(3)  Special  rule  for  interests  held  in 
tiered  passthrough  entities.  If  a 
passthrough  entity  owns  a  fifty-percent 
or  greater  interest  in  the  capital,  profits, 
or  losses  of  another  passthrough  entity 
for  a  taxable  year,  each  interest  in  rental 
real  estate  held  by  the  lower-tier  entity 
will  be  treated  as  a  separate  interest  in 
rental  real  estate  of  the  upper-tier  entity, 
regardless  of  the  lower-tier  entity's 
grouping  of  activities  under  §  1.469- 
4(d)(5). 

(i)  (Reserved). 

(j)  $25,000  offset  for  rental  real  estate 
activities  of  qualifying  taxpayers — (1)  In 
general.  A  qualifying  taxpayer's  passive 
losses  and  credits  from  rental  real  estate 
activities  (including  prior-year 
disallowed  passive  activity  losses  and 
credits  from  rental  real  estate  activities 
in  which  the  taxpayer  materially 
participates)  are  allowed  to  the  extent 
permitted  under  section  469(i).  The 
amount  of  losses  or  credits  allowable 
under  section  469(i)  is  determined  after 
the  rules  of  this  section  are  applied. 
However,  losses  allowable  by  reason  of 
this  section  are  not  taken  into  account 
in  determining  adjusted  gross  income 
for  purposes  of  section  469(i)(3). 

(2)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (j). 

Example,  (i)  Taxpayer  A  owns  building  X 
and  building  Y,  both  interests  in  rental  real 
estate.  In  1995,  A  is  a  qualifying  taxpayer 
within  the  meaning  of  paragraph  (c)  of  this 
section.  A  does  not  elect  to  treat  X  and  Y  as 
one  activity  under  section  469(c)(7)(A)  and 
paragraph  (g)  of  this  section.  As  a  result,  X 
and  Y  are  treated  as  separate  activities 
pursuant  to  section  469(c)(7)(A)(ii).  A 
materially  participates  in  X  which  has 
$100,000  of  passive  losses  disallowed  from 
prior  years  and  produces  $20,000  of  losses  in 
1995.  A  does  not  materially  participate  in  Y 
which  produces  $40,000  of  income  in  1995. 
A  also  has  $50,000  of  income  from  other 
nonpassive  sources  in  1995.  A  otherwise 
meets  the  requirements  of  section  469(i). 

(ii)  Because  X  is  not  a  passive  activity  in 
1995,  the  $20,000  of  losses  produced  by  X  in 
1995  are  nonpassive  losses  that  may  be  used 
by  A  to  offset  part  of  the  $50,000  of 
nonpassive  income.  Accordingly,  A  is  left 
with  $30,000  ($50,OOO-$20,0O0)  of 
nonpassive  income.  In  addition,  A  may  use 
the  prior  year  disallowed  passive  losses  of  X 
to  offset  any  income  from  X  and  passive 
income  from  other  sources.  Therefore,  A  may 


offset  the  $40,000  of  passive  income  from  Y 
with  $40,000  of  passive  losses  from  X. 

(iii)  Because  A  has  $60,000  ($100,000- 
$40,000]  of  passive  losses  remaining  frt^m  X 
and  meets  all  of  the  requirements  of  section 
469(i),  A  may  offset  up  to  $25,000  of 
nonpassive  income  with  passive  losses  from 
X  pursuant  to  section  469(i).  As  a  result,  A 
has  $5,000  ($30.0OO-S25,00O)  of  nonpassive 
income  remaining  and  disallowed  passive 
losses  from  X  of  $35,000  ($60,000-$25.000) 
in  1995. 

Par.  5.  Section  1.469-11  is  amended 
as  follows: 

1.  Paragraph  (a)(2)  is  amended  by 
removing  ";  and"  and  adding  ";"  in  its 
place. 

2.  Paragraph  (a)(3)  is  redesignated  as 
paragraph  (a)(4)  and  a  new  paragraph 
(a)(3)  is  added. 

3.  Paragraph  (b)(1)  is  revised. 

4.  The  heading  for  paragraph  (b)(2)  is 
revised;  the  headings  for  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  are  removed; 
paragraph  (b)(2)(ii)  is  removed,  and 
paragraph  (b)(2)(i)  is  redesignated  as 
paragraph  (b)(2). 

5.  Paragraph  (b)(3)  is  redesignated  as 
paragraph  (b)(4). 

6.  A  new  paragraph  (b)(3)  is  added. 
The  added  and  revised  provisions 

read  as  follows: 

§  1 .469-1 1    Effective  date  and  transition 
rules. 

(a)*  *  * 

(3)  The  rules  contained  in  §  1.469-9 
apply  for  taxable  years  beginning  on  or 
after  January  1,  1995,  and  to  elections 
made  under  §  1.469-9(g)  with  returns 
filed  on  or  after  January  1, 1995;  and 
•        *        •        *        • 

(b)  •  *  *  (1)  Application  ^f  1992 
amendments  for  taxable  years  beginning 
before  October  4.  1994.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  for  taxable  years  that  end  after 
May  10, 1992,  and  begin  before  October 
4, 1994,  a  taxpayer  may  determine  tax 
liability  in  accordance  with  Project  PS- 
1-89  published  at  1992-1  C.B.  1219  (see 
§601.601(d)(2)(ii)(b)  of  this  chapter). 

(2)  Additional  transition  rule  for  1992 
amendments.  *   *   * 

(3)  Fresh  starts  under  consistency 
rules — (i)  Regrouping  when  tax  liability 
is  first  determined  under  Project  PS-1- 
89.  For  the  first  taxable  year  in  which 

a  taxpayer  determines  its  tax  liability 
under  Project  PS-1-89,  the  taxpayer 
may  regroup  its  activities  without  regard 
to  the  manner  in  which  the  activities 
were  grouped  in  the  preceding  taxable 
year  and  must  regroup  its  activities  if 
the  grouping  in  the  preceding  taxable 
year  is  inconsistent  with  the  rules  of 
Project  PS-1-89. 

(ii)  Regrouping  when  tax  liability  is 
first  determined  under  §1.469-4.  For 
the  first  taxable  year  in  which  a 
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taxpayer  determines  its  tax  liability 
under  §  1.469-4^  rather  than  under  the 
rules  of  Project  PS-l-SQ,  the  taxpayer 
may  regroup  its  activities  without  regard 
to  the  manner  ii|  which  the  activities 
were  grouped  ini  the  preceding  taxable 
year  and  must  regroup  its  activities  if 
the  grouping  in  the  preceding  taxable 
year  is  inconsistent  with  the  rules  of 
§  1.469-4. 

(iii)  Regrouping  when  taxpayer  is  first 
subject  to  section  469(c)i7).  For  the  first 
taxable  year  beginning  after  December 
31. 1993,  a  taxpayer  may  regroup  its 
activities  to  the  f  xtent  necessary  or 
appropriate  to  avail  itself  of  the 
provisions  of  section  469(c)(7)  and 
without  regard  to  the  manner  in  which 
the  activities  wete  grouped  in  the 
preceding  taxable  year. 
•        •        •        I*        • 

Margarat  Milner  Ridurdson, 

Commissioner  of  Internal  Revenue. 

Approved:  Decetnber  12, 1995. 
LmIib  Smoek, 

Assistant  Secretarj  of  the  Treasury  (Tax 
Policy).  1 
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Allocation  and  Apportionment  of 
Raaearch  and  Eiqparimental 
Expandlturaa 

agency:  Internal i Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  reg^letions. 

1 

SUMMARY:  This  dpciunent  provides 
guidance  concerting  the  allocation  and 
apportionment  of  research  and 
experimental  expenditures  for  purposes 
of  determining  taxable  income  from 
sources  within  and  without  the  United 
States.  This  dociiment  affiects  taxpayers 
that  have  income  from  United  States 
and  foreign  sources  and  that  have  made 
expenditures  for  research  and 
experimentation  that  the  taxpayer 
deducts  under  section  174  of  the 
Internal  Revenue  Code  of  1986. 
EFFECTIVE  DATE:  Jhnuary  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Cooper  at  (202)  6f22-3840  (not  a  toU-fr^ 
number). 

SUPPLEMENTARY  INFORMATION: 

Background  andiExplanation  of 
Provisions  I 

On  May  24, 1905,  the  IRS  published 
a  notice  of  proposed  rulemaking  and 
notice  of  public  hearing  in  the  Federal 


Register  (60  FR  27453)  proposing 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  861  of  the  Internal  Revenue 
Code  of  1986.  Section  1.861-8(e)(3)  of 
the  Income  Tax  Regulations  provides 
rules  regarding  the  allocation  and 
apportionment  of  research  and 
experimental  expenditures  for  purposes 
of  determining  taxable  income  fitim 
sources  inside  and  outside  the  United 
States. 

The  notice  of  proposed  rulemaking 
proposed  three  principal  changes  to  the 
existing  regulations.  First,  allocation  of 
research  and  experimental  expenditures 
to  three-digit  SIC  code  product 
categories  of  gross  income  would  be 
permitted.  Second,  the  percentage  of 
research  and  experimental  expenditures 
that  may  be  exclusively  apportioned  to 
United  States  source  income  under  the 
sales  method  of  apportionment  under 
§  1.861-8(e)(3)(ii)  would  be  increased 
from  30  percent  to  50  percent.  Third, 
use  of  the  optional  gross  income 
methods  of  apportionment  would 
constitute  a  binding  election  to  use  such 
methods  in  subsequent  years.  The 
election  would  not  be  revocable  without 
the  prior  consent  of  the  Commissioner. 
The  three  changes  were  proposed  in 
part  on  the  basis  of  an  economic  study 
performed  by  the  Treasury  Department 
pursuant  to  Rev.  Proc.  92-56  (1992-2 
C.B.  409).  "The  Relationship  Between 
U.S.  Research  and  Development  and 
Forei^  Income,"  which  was  pubUshed 
by  the  Treasury  Department 
simultaneously  with  the  proposed 

Tlations. 
ritten  comments  responding  to  the 
notice  were  received,  and  a  public 
hearing  was  held  on  September  8, 1995. 

Regarding  the  determination  of 
product  categories  under  §  1.861— 
8(e)(3)(i)(B)  of  the  proposed  regulations, 
commenters  suggested  that  the  rule  ^ 
requiring  a  taxpayer  to  determine 
relevant  product  categories  by  reference 
to  the  three-digit  classification  of  the 
Standard  Industrial  Classification 
Manual  should  be  modified  to  allow 
determinations  by  reference  to  the  five- 
digit  classifications  of  the  Manual.  This 
suggestion  was  not  adopted,  because 
such  a  rule  would  too  narrowly  restrict 
the  necessarily  broad  scope  of  the 
deduction.  The  IRS  continues  to  believe 
that  research  and  experimentation  is  an 
inherently  speculative  activity,  that 
findings  may  contribute  unexpected 
benefits,  and  that  gross  income  derived 
frt)m  successful  research  and 
experimentation  must  bear  the  cost  of 
unsuccessful  research  and 
experimentation. 

Commenters  suggested  that  the 
regulations  permit  taxpayers  to 


determine  product  categories  by 
reference  to  two-  or  three-digit 
categories  at  the  annual  election  of  the 
taxpayer.  This  suggestion  was  not 
adopted.  The  regulations  provide  that  a 
taxpayer  may  determine  product 
categories  by  reference  to  two-  or  three- 
digit  categories.  A  taxpayer  may 
aggregate,  disaggregate  or  change  a 
previously  selected  SIC  code  category  if 
the  taxpayer  establishes  to  the 
satisfaction  of  the  Commissioner  that, 
due  to  changes  in  the  relevant  facts,  a 
change  in  product  category  is 
appropriate.  This  rule  provides  a  simple 
and  workable  format  for  balancing  the 
need  for  consistency  with  the  desire  for 
flexibility. 

Referring  to  current  §  1.861-8(g) 
Example  6  (which  has  been 
redesignated  §  1.861-1 7(h)  Example  4), 
commenters  suggested  that  the 
regulations  allow  the  use  of  the 
Wholesale  Trade  SIC  code  category  with 
respect  to  sales  from  any  other  category. 
The  current  §  1.861-8(g)  Example  6  was 
not  correct  on  this  point  and  does  not 
override  the  rule  stated  parenthetically 
in  the  list  of  two  digit  SIC  code 
categories  in  present  §  1.861- 
8(e)(3)(i)(A)  that  wholesale  trade  may 
not  be  combined  with  other  product 
categories.  The  final  regulations  include 
this  rule  along  with  Example  6 
corrected  to  conform  to  the  rule. 

Regarding  the  exclusive  place  of 
performance  apportionment  rule  under 
§  1.861-8(e)(3)(ii)(A)  of  the  proposed 
regulations,  commenters  suggested 
adding  a  rule  providing  that  if  the  ratio 
of  foreign  research  and  experimental 
expenditures  in  a  three  digit  SIC  code 
category  of  all  foreign  affiliates  of  a 
United  States  consolidated  group  over 
foreign  affiliate  sales  in  that  SIC  code 
category  exceed  fifty  percent  of  the  ratio 
of  United  States  consolidated  group 
research  and  experimental  expenditures 
in  that  SIC  code  category  over  United 
States  consolidated  group  sales  in  that 
SIC  code  category,  then  die  United 
States  consolidated  group  research  and 
experimental  expenditures  should  be 
exclusively  apportioned  to  United 
States  source  gross  income.  This 
suggestion  has  not  been  adopted. 
Although  a  foreign  affiliate  may  incur 
substantial  research  and  experimental 
expenditures  in  a  given  product 
category,  the  foreign  affiliate  may  still 
benefit  from  the  research  and 
experimental  expenditiues  of  the  United 
States  consolidated  group.  See  Perkin- 
Elmer  (Corporation  v.  Commissioner, 
103  T.C.  464  (1994). 

Regarding  the  optional  gross  income 
methods  of  apportionment  under 
§  1.861-8(e)(3)(iii)  of  the  proposed 
regulations,  commenters  suggested  that 


the  final  regulations  include  a  fifty 
percent  exclusive  place  of  performance 
apportionment  under  the  optional  gross 
income  methods  to  be  parallel  with 
§  1.861-8(e)(3)(ii)(A).  This  su^estion 
has  been  adopted  in  part.  Section 
(b)(l)(ii)  of  the  final  regulations  includes 
a  twenty-five  percent  exclusive  place  of 
performance  apportionment  under  the 
optional  gross  income  methods.  This 
twenty-five  percent  exclusive 
apportionment  ensures  that  taxpayers 
electing  to  use  one  of  the  optional  gross 
income  methods  also  obtain  results 
comparable  to  those  obtained  by 
taxpayers  electing  to  use  the  sales 
method,  i.e.,  an  overall  allocation  that  is 
twenty-five  percent  lower  on  average 
than  the  allocation  to  foreign  source 
income  resulting  from  the  current 
regulations.  The  Treasury  Department 
study  does  not  support  a  greater 
exclusive  apportionment. 

Commenters  suggested  that  the 
proposed  regulations  should  be 
modified  to  reduce  the  floor  on  the 
amount  of  research  and  experimental 
expenditures  that  must  be  apportioned 
to  foreign  source  income  under  the 
optional  gross  income  methods  from 
fifty  percent  to  thirty  percent  of  the 
amount  that  would  have  been 
apportioned  under  the  sales  method. 
This  suggestion  has  not  been  adopted. 
The  adoption  of  this  suggested  rule  in 
addition  to  the  twenty-five  percent 
exclusive  apportionment  rule  is  not 
supported  by  the  Treasury  Department 
study. 

Commenters  suggested  the 
elimination  of  the  binding  election  to 
use  the  optional  gross  income  methods 
under  §  1.861-8(e){3)(iii)(C)  of  the 
proposed  regulations.  Commenters  also 
suggested  that  the  binding  election  rule 
should  be  modified  to  provide  for  a 
change  of  method  without  the  prior 
consent  of  the  Commissioner  after  five 
years'  use  of  one  method.  This 
suggestion,  which  recognizes  the  need 
for  consistency  while  reducing  the 
administrative  burden  on  taxpayers,  has 
been  adopted. 

Commenters  suggested  that  the 
effective  date  election  under  §  1.861- 
8(e)(3)(vi)  of  the  proposed  regulations 
permit  election  by  fiscal  year  taxpayers 
whose  taxable  years  begin  after  August 
1, 1994,  but  before  January  1, 1995.  This 
suggestion  has  been  adopted. 

Finally,  these  provisions,  which  were 
previously  published  as  §  1.861-8(e)(3), 
have  been  renumbered  and  will  now  be 
published  as  §  1.861-17.  This  change 
has  been  made  solely  for  the  purpose  of 
achievia^  greater  clarity  in  formatting 
and  is  not  intended  to  result  in  any 
additional  substantive  changes. 


Special  Anal3rse8 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  final  regulations  has 
been  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Carl  Cooper,  Office  of  the 
Associate  Chief  Counsel  (International). 
However,  other  personnel  from  IRS  and 
Treasury  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOIME  TAXES 

Paragraph  1.  The  authority  citation 
continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805  *  *   * 

Par.  2.  Section  1.861-8  is  amended 
by: 

1.  Revising  paragraph  (e)(3)  to  read  as 
set  forth  below. 

2.  Removing  and  reserving  paragraph 
(g).  Examples  3  through  16  and  23. 

§  1 .861  -8  Computation  of  taxable  income 
from  sources  within  ttie  United  States  and 
from  other  sources  and  activities. 

***** 

(e)*  *  * 

(3)  Research  and  experimental 
expenditures.  For  rules  regarding  the 
allocation  and  apportionment  of 
research  and  experimental 
expenditures,  see  §  1.861-17. 
***** 

Par.  3.  Section  1.861-17  is  added  to 
read  as  follows: 

§1.861-17  Allocation  and  apportioament 
of  research  and  experimental  expenditures. 

(a)  Allocation — (1)  In  general.  The 
methods  of  allocation  and 
apportionment  of  research  and 
experimental  expenditures  set  forth  in 


this  section  recognize  that  research  and 
experimentation  is  an  inherently 
speculative  activity,  that  findings  may 
contribute  unexpected  benefits,  and  that 
the  gross  income  derived  from 
successful  research  and  experimentation 
must  bear  the  cost  of  unsuccessful 
research  and  experimentation. 
Expenditures  for  research  and 
experimentation  that  a  taxpayer  deducts 
under  section  174  ordinarily  shall  be 
considered  deductions  that  are 
definitely  related  to  all  income 
reasonably  connected  with  the  relevant 
broad  product  category  (or  categories)  of 
the  taxpayer  and  therefore  allocable  to 
all  items  of  gross  income  as  a  class 
(including  income  from  sales,  royalties, 
and  dividends)  related  to  such  product 
category  (Or  categories).  For  purposes  of 
this  allocation,  the  product  category  (or 
categories)  that  a  taxpayer  may  be 
considered  to  have  shall  be  determined 
in  accordance  with  the  provisions  of 
paragraph  (a)(2)  of  this  section. 

(2)  Product  categories — (i)  Allocation 
based  on  product  categories.  Ordinarily, 
a  taxpayer's  research  and  experimental 
expenditures  may  be  divided  between 
the  relevant  product  categories.  Where 
research  and  experimentation  is 
conducted  with  respect  to  more  than 
one  product  category,  the  taxpayer  may 
aggregate  the  categories  for  purposes  of 
allocation  and  apportionment;  however, 
the  taxpayer  may  not  subdivide  the 
categories.  Where  research  and 
experimentation  is  not  clearly  identified 
with  any  product  category  (or 
categories),  it  will  be  considered 
conducted  with  respect  to  all  the 
taxpayer's  product  categories. 

(li)  Use  of  three  digit  standard 
industrial  classification  codes.  A 
taxpayer  shall  determine  the  relevant  • 
product  categories  by  reference  to  the 
three  digit  classification  of  the  Standard 
Industrial  Classification  Manual  (SIC 
code).  A  copy  may  be  purchased  frx»m 
the  Superintendent  of  Documfnts, 
United  States  Government  Printing 
Office,  Washington,  DC  20402.  The 
individual  products  included  within 
each  category  are  enumerated  in 
Executive  Office  of  the  President,  Office 
of  Management  and  Budget,  Standard 
Industrial  Classification  Manual,  1987 
(or  later  edition,  as  available). 

(iii)  (Consistency.  Once  a  taxpayer 
selects  a  product  category  for  the  first 
taxable  year  for  which  this  section  is 
effective  with  respect  to  the  taxpayer,  it 
must  continue  to  use  that  product 
category  in  following  years,  unless  the 
taxpayer  establishes  to  the  satisfaction 
of  the  Commissioner  that,  due  to 
changes  in  the  relevant  facts,  a  change 
in  the  product  category  is  appropriate. 
For  this  purpose,  a  change  in  the 
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taxpayer's  selection  of  a  product 
category  shall  inilude  a  change  from  a 
three  digit  SIC  code  category  to  a  two 
digit  SIC  code  category,  a  cliange  from 
a  two  digit  SIC  code  category  to  a  three 
digit  SIC  code  category,  or  any  other 
agsregation,  disaggregation  or  change  of 
a  previously  selected  SIC  code  category. 

(iv)  Wholesale  trade  category.  The 
two  digit  SIC  code  category  "Wholesale 
trade"  is  not  applicable  with  respect  to 
sales  by  the  taxpayer  of  goods  and 
services  from  any  other  of  the  taxpayer's 
product  categori^  and  is  not  applicable 
with  respect  to  a  domestic  international 
sales  corporation  I  (DISC)  or  foreign  sales 
corporation  (FSC)  for  which  the 
taxpayer  is  a  related  supplier  of  goods 
and  services  from  any  of  the  taxpayer's 
product  categories. 

(v)  Retai]  trade  category.  The  two 
digit  SIC  code  category  "Retail  trade"  is 
not  applicable  with  respect  to  sales  by 
the  taxpayer  of  goods  and  services  from 
any  other  of  the  taxpayer's  product 
categories,  except  wholesale  trade,  and 
is  not  applicable  with  respect  to  a  DISC 
or  FSC  for  which  the  taxpayer  is  a 
related  supplier  of  goods  and  services 
from  any  other  of  the  taxpayer's  product 
categories,  except!  wholesale  trade. 

(i)  Affiliated  G^ups — (i)  In  general. 
Except  as  provided  in  paragraph 
(a)(3)(ii)  of  this  section,  the  allocation 
and  apportionment  required  by  this 
section  shall  be  determined  as  if  all 
members  of  the  affiliated  group  (as 
defined  in  §  1.861-1 4T(d))  were  a  single 
corporation.  See  §  1.861-14T. 

(li)  Possessions  corporations.  (A)  For 
purposes  of  the  allocation  and 
apportionment  required  by  this  section, 
sales  and  gross  income  from  products 
produced  in  whole  or  in  part  in  a 
possession  by  an  fleeting  corporation 
(within  the  meaning  of  section 
936(h)(5KE)),  and  dividends  from  an 
electing  corporation,  shall  not  be  taken 
into  account,  excejpt  that  this  paragraph 
(aK3)(ii)  shall  not  apply  to  sales  of  (and 
gross  income  and  dividends  attributable 
to  sales  of)  products  with  respect  to 
which  an  election  under  section 
936(h)(5)(F)  is  not  in  effect. 

(B)  "The  research  and  experimental 
expenditures  taken  into  account  for 
purposes  of  this  section  shall  be 
reduced  by  the  amount  of  such 
expenditures  inclikded  in  computing  the 
cost-sharing  amount  (determined  under 
section  936(h)(5)(C)(i)). 

(4)  Legally  mandated  research  and 
experimentation,  yvhere  research  and 
experimentation  ii  undertaken  solely  to 
meet  legal  requirements  imposed  by  a 
political  entity  with  respect  to 
improvement  or  marketing  of  specific 
products  or  processes,  and  the  results 
cannot  reasonably' be  expected  to 


generate  amounts  of  gross  income 
(beyond  de  minimis  amounts)  outside  a 
single  geographic  source,  the  deduction 
for  such  research  and  experimentation 
shall  be  considered  definitely  related 
and  therefore  allocable  only  to  the 
grouping  (or  groupings)  of  gross  income 
within  that  geographic  source  as  a  class 
(and  apportioned,  if  necessary,  between 
such  groupings  as  set  forth  in 
paragraphs  (c)  and  (d)  of  this  section). 
For  example,  where  a  taxpayer  performs 
tests  on  a  product  in  response  to  a 
requirement  imposed  by  the  U.S.  Food 
and  Drug  Administration,  and  the  test 
results  cannot  reasonably  be  expected  to 
generate  amounts  of  gross  income 
(beyond  de  minimis  amounts)  outside 
the  United  States,  the  costs  of  testing 
shall  be  allocated  solely  to  gross  income 
from  sources  within  the  United  States, 
(b)  Exclusive  apportionment — (1)  In 
general.  An  exclusive  apportionment 
shall  be  made  under  this  paragraph  (b), 
where  an  apportionment  based  upon 
geographic  sources  of  income  of  a 
deduction  for  research  and 
experimentation  is  necessary  (after 
applying  the  exception  in  paragraph 
(a)(4)  of  this  section). 

(i)  Exclusive  apportionment  under  the 
sales  method.  If  the  taxpayer  apportions 
on  the  sales  method  under  paragraph  (c) 
of  this  section,  an  amount  equal  to  fifty 
percent  of  such  deduction  for  research 
and  experimentation  shall  be 
apportioned  exclusively  to  the  statutory 
grouping  of  gross  income  or  the  residual 
grouping  of  gross  income,  as  the  case 
may  be,  arising  from  the  geographic 
source  where  the  research  and 
experimental  activities  which  account 
for  more  than  fifty  percent  of  the 
amount  of  such  deduction  were 
performed. 

(ii)  Exclusive  apportionment  under 
the  optional  gross  income  methods.  If 
the  taxpayer  apportions  on  the  optional 
gross  income  methods  under  paragraph 
(d)  of  this  section,  an  amount  equal  to 
twenty-five  percent  of  such  deduction 
for  research  and  experimentation  shall 
be  apportioned  exclusively  to  the 
statutory  grouping  or  the  residual 
grouping  of  gross  income,  as  the  case 
may  be,  arising  bom  the  geographic 
source  where  the  research  and 
experimental  activities  which  account 
for  more  than  fifty  percent  of  the 
amount  of  such  deduction  were 
performed. 

(iii)  Exception.  If  the  applicable  fifty 
percent  geographic  source  test  of  the 
preceding  paragraph  (b)(l)(i)  or  (ii)  is 
not  met,  then  no  part  of  the  deduction 
shall  be  apportioned  under  this 
paragraph  (b)(1). 

(2)  Facts  and  circumstances 
supporting  an  increased  exclusive 


apportionment— (i)  In  general.  The 
exclusive  apportionment  provided  for  in 
paragraph  (b)(1)  of  this  section  reflects 
the  view  that  research  and 
experimentation  is  often  most  valuable 
in  the  country  where  it  is  performed,  for 
two  reasons.  First,  research  anJ 
experimentation  often  benefits  a  broad 
product  category,  consisting  of  many 
individual  products,  all  of  which  may 
be  sold  in  the  nearest  market  but  only 
some  of  which  may  be  sold  in  foreign 
markets.  Second,  research  and 
experimentation  often  is  utilized  in  the 
nearest  market  before  it  is  used  in  other 
markets,  and  in  such  cases,  has  a  lower 
value  per  unit  of  sales  when  used  in 
foreign  markets.  The  taxpayer  may 
establish  to  the  satisfaction  of  the 
Commissioner  that,  in  its  case,  one  or 
both  of  the  conditions  mentioned  in  the 
preceding  sentences  warrant  a 
significantly  greater  exclusive  allocation 
percentage  than  allowed  by  paragraph 
(b)(1)  of  this  section  because  the 
research  and  experimentation  is 
reasonably  expected  to  have  very 
limited  or  long  delayed  application 
outside  the  geographic  source  where  it 
was  performed.  Past  experience  with 
research  and  experimentation  may  be 
considered  in  determining  reasonable 
expectations. 

(ii)  Not  all  products  sold  in  foreign 
markets.  For  purposes  of  establishing 
that  only  some  products  within  the 
product  category  (or  categories)  are  sold 
in  foreign  markets,  the  taxpayer  shall 
compare  the  commercial  production  of 
individual  products  in  domestic  and 
foreign  markets  made  by  itself,  by 
imcontroUed  parties  (as  defined  under 
paragraph  (c)(2)(i)  of  this  section)  of 
products  involving  intangible  property 
which  was  licensed  or  sold  by  the 
taxpayer,  and  by  those  controlled 
corporations  (as  defined  under 
paragraph  (c)(3)(ii)  of  this  section)  that 
can  reasonably  be  expected  to  benefit 
directly  or  indirectly  from  any  of  the 
taxpayer's  research  expense  connected 
with  the  product  category  (or 
categories).  The  individual  products 
compared  for  this  purpose  ^all  be 
limited,  for  nonmanufactured 
categories,  solely  to  those  enumerated  in 
Executive  Office  of  the  President,  Office 
of  Management  and  Budget  Standard 
Industrial  Classification  Manual,  1987 
(or  later  edition,  as  available),  and.  for 
manufactured  categories,  solely  to  those 
enumerated  at  a  7-digit  level  in  the  U.S. 
Bureau  of  the  Census,  Census  of 
Manufacturers:  1992,  Numerical  List  of 
Manufactured  Products,  1993,  (or  later 
edition,  as  available).  Copies  of  Jjpth  of 
these  docimients  may  be  purchased 
bom  the  Superintendent  of  Documents, 


United  States  Government  Printing 
Office.  Washington.  DC  20402. 

(iii)  Delayed  application  of  research 
findings  abroad.  For  purposes  of 
establishing  the  delayed  application  of 
research  findings  abroad,  the  taxpayer 
shall  compare  the  commercial 
introduction  of  its  own  particular 
products  and  processes  (not  limited  by 
those  listed  in  the  Standard  Industrial 
Classification  Manual  or  the  Numerical 
List  of  Manufactured  Products)  in  the 
United  States  and  foreign  markets,  made 
by  itself,  by  uncontrolled  parties  (as 
defined  under  paragraph  (c)(2)(i)  of  this 
section)  of  products  involving  intangible 
property  that  was  licensed  or  sold  by 
the  taxpayer,  and  by  those  controlled 
corporations  (as  defined  under 
paragraph  (c)(3)(i)  of  this  section)  that 
can  reasonably  be  expected  to  benefit, 
directly  or  indirectly,  from  the 
taxpayer's  research  expense.  For 
purposes  of  evaluating  the  delay  in  the 
application  of  research  findings  in 
foreign  markets,  the  taxpayer  shall  use 
a  safe  haven  discount  rate  of  10  percent 
per  year  of  delay  imless  he  is  able  to 
establish  to  the  satisfaction  of  the 
Commissioner,  by  reference  to  the  cost 
of  money  and  the  number  of  years 
during  which  economic  benefit  can  be 
directly  attributable  to  the  results  of  the 
taxpayer's  research,  that  another 
discount  rate  is  more  appropriate. 

(c)  Sale^  method — (1)  In  general.  The 
amount  equal  to  the  remaining  portion 
of  such  deduction  for  research  and 
experimentation,  not  apportioned  imder 
paragraph  (a)(4)  or  (b)(l)(i)  of  this 
section,  shall  be  apportioned  between 
the  statutory  grouping  (or  among  the 
statutory  groupings)  within  the  class  of 
gross  income  and  the  residual  grouping 
within  such  class  in  the  same 
proportions  that  the  amount  of  sales 
from  the  product  category  (or  categories) 
that  resulted  in  such  gross  income 
within  the  statutory  grouping  (or 
statutory  groupings)  and  in  the  residual 
grouping  bear,  respectively,  to  the  total 
amoimt  of  sales  bom  the  product 
category  (or  categories). 

(i)  Apportioiunent  in  excess  of  gross 
income.  Amounts  apportioned  under 
this  section  may  exceed  the  amount  of 
gross  income  related  to  the  product 
category  within  the  statutory  grouping. 
In  such  case,  the  excess  shall  be  applied 
against  other  gross  income  within  the 
statutory  grouping.  See  §  1.861-«(d)(l) 
for  instances  where  the  apportionment 
leads  to  an  excess  of  deductions  over 
gross  income  within  the  statutory 
grouping. 

(ii)  Leased  property.  For  purposes  of 
this  paragraph  (c),  amounts  received 
bom  the  lease  of  equipment  during  a 


taxable  year  shall  be  regarded  as  sales 
receipts  for  such  taxable  year. 

(2)  Sa7es  of  uncontrolled  parties.  For 
purposes  of  the  apportionment  under 
paragraph  (c)(1)  of  this  section,  the  sales 
bom  the  product  category  (or  categories) 
by  each  party  uncontrolled  by  the 
taxpayer,  of  particular  products 
involving  intangible  property  that  was 
licensed  or  sold  by  the  taxpayer  to  such 
imcontroUed  party  shall  be  taken  fiilly 
into  account  both  for  determining  the 
taxpayer's  apportionment  and  for 
determining  the  apportionment  of  any 
other  member  of  a  controlled  group  of 
corporations  to  which  the  taxpayer 
belongs  if  the  uncontrolled  party  can 
reasonably  be  expected  to  benefit 
directly  or  indirectly  (through  any 
member  of  the  controlled  group  of 
corporations  to  which  the  taxpayer 
belongs)  from  the  research  expense 
connected  with  the  product  category  (or 
categories)  of  such  other  member.  An 
imcontrolled  party  can  reasonably  be 
expected  to  benefit  firom  the  research 
expense  of  a  member  of  a  controlled 
group  of  corporations  to  which  the 
taxpayer  belongs  if  such  member  can 
reascmably  be  expected  to  license,  sell, 
or  transfer  intangible  property  to  that 
uncontrolled  party  or  transfer  secret 
processes  to  that  uncontrolled  party, 
directiy  or  indirecUy  through  a  member 
of  the  controlled  group  of  corporations 
to  which  the  taxpayer  belongs.  Past 
experience  with  research  and 
experimentation  shall  be  considered  in 
determining  reasonable  expectations. 

(i)  Definition  of  uncontrolled  party. 
For  purposes  of  this  paragraph  (c)(2)  the 
term, uncontrolled  party  means  a  party 
that  is  not  a  person  with  a  relationship 
to  the  taxpayer  specified  in  section 
267(b),  or  is  not  a  member  of  a 
controlled  group  of  corporations  to 
which  the  taxpayer  belongs  (within  the 
meaning  of  section  993(a)(3)  or 
927(d)(4)). 

(ii)  Licensed  products.  In  the  case  of 
licensed  products,  if  the  amoimt  of  sales 
of  such  products  is  unknown  (for 
example,  where  the  licensed  product  is 
a  component  of  a  large  machine),  a 
reasonable  estimate  based  on  the 
principles  of  section  482  should  be 
made. 

(iii)  Sales  of  intangible  property.  In 
the  case  of  sales  of  intangible  property, 
regardless  of  whether  the  consideration 
received  in  exchange  for  the  intangible 
is  a  fixed  amount  or  is  contingent  on  the 
productivity,  use,  or  disposition  of  the 
intangible,  if  the  amount  of  sales  of 
products  utilizing  the  intangible 
property  is  unknown,  a  reasonable 
estimate  of  sales  shall  be  made 
annually.  If  necessary,  appropriate 


economic  analyses  shall  be  used  to 
estimate  sales. 

(3)  Sales  of  controlled  parties.  For 
piuposes  of  the  apportionment  under 
paragraph  (c)(1)  of  this  section,  the  sales 
from  the  product  category  (or  categories) 
of  the  taxpayer  shall  be  taken  fully  into 
account  and  the  sales  from  the  product 
category  (or  categories)  of  a  corporation 
controlled  by  the  taxpayer  shall  be  taken 
into  account  to  the  extent  provided  in 
this  paragraph  (c)(3)  for  determining  the 
taxpayer's  apportionment,  if  such 
corporation  can  reasonably  be  expected 
to  benefit  directly  or  indirectly  (through 
another  member  of  the  controlled  group 
of  corporations  to  which  the  taxpayer 
belongs)  from  the  taxpayer's  research 
expense  connected  with  the  product 
category  (or  categories).  A  corporation 
controlled  by  the  taxpayer  can 
reasonably  be  expected  to  benefit  from 
the  taxpayer's  research  expense  if  the 
taxpayer  can  be  expected  to  Ucense,  sell, 
or  transfer  intangible  property  to  that 
corporation  or  transfer  secret  processes 
to  that  corporation,  either  directly  or 
indirectly  through  a  member  of  the 
controlled  group  of  corporations  to 
which  the  taxpayer  belongs.  Past 
experience  with  research  and 
experimentation  shall  be  considered  in 
determining  reasonable  expectations. 

(i)  Definition  of  a  corporation 
controlled  by  the  taxpayer.  For  purposes 
of  this  paragraph  (c)(3),  the  term  a 
corporation  controlled  by  the  taxpayer 
means  any  corporation  that  has  a 
relationship  to  the  taxpayer  specified  in 
section  267(b)  or  is  a  member  of  a 
controlled  group  of  corporations  to 
which  the  taxpayer  belongs  (within  the 
meaning  of  section  993(a)(3)  or 
927(d)(4). 

(ii)  Sales  to  be  taken  into  account. 
The  sales  from  the  product  category  (or 
categories)  of  a  corporation  controlled 
by  the  taxpayer  taken  into  account  shall 
be  equal  to  the  amount  of  sales  that  bear 
the  same  proportion  to  the  total  sales  of 
the  controlled  corporation  as  the  total 
value  of  all  classes  of  the  stock  of  such 
corporation  owned  directly  or  indirectly 
by  the  taxpayer,  within  the  meaning  of 
section  1563,  bears  to  the  total  value  of 
all  classes  of  stock  of  such  corporation. 

(iii)  Sales  not  to  be  taken  into  account 
more  than  once.  Sales  from  the  product 
category  (or  categories)  between  or 
among  such  controlled  corporations  or 
the  taxpayer  shall  not  be  taken  into 
account  more  than  once;  in  such  a 
situation,  the  amount  sold  by  the  selling 
corporation  to  the  buying  corporation 
shall  be  subtracted  from  the  sales  of  the 
buying  corporation. 

(iv)  Effect  of  cost-sharing 
arrangements.  If  the  corporation 
controlled  by  the  taxpayer  has  entered 
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into  a  bona  fide  icost-shering 
arrangement,  in  accordance  with  the 
provisions  of  §  1.482-7.  with  the 
taxpayer  for  the  purpose  of  developing 
intangible  property,  then  that 
corporation  shall  not  reasonably  be 
expected  to  benefit  from  the  taxpayer's 
share  of  the  research  expense. 

(d)  Gross  incdnie  methods— {l)(i]  In 
general.  In  lieu  6f  applying  the  sales 
method  of  paragraph  (c)  of  this  section, 
the  remaining  ainount  of  the  deduction 
for  research  and^experimentation,  not 
apportioned  under  paragraph  (a](4)  or 
(bUDUi)  of  this  Uction.  shall  be 
appcMlioned  as  prescribed  in  paragraphs 
(d)(2)  and  (3)  of^this  section,  between 
the  statutory  grouping  (or  among  the 
statutory  group^gs)  of  gross  income  and 
the  residual  grouping  of  gross  income. 

(ii)  Optional  kwthods  to  be  applied  to 
all  research  ana  experimental 
expenditures.  These  optional  methods 
must  be  applied  to  the  taxpayer's  entire 
deduction  for  research  and  experimental 
expense  remaining  after  applying  the 
exception  in  paragraph  (a)(4}  of  this 
section,  and  maty  not  be  applied  on  a 
product  category  basis.  Thus,  after  the 
allocation  of  th«  taxpayer's  entire 
deduction  for  research  and  experimental 
expense  imder  paragraph  (a)(2)  of  this 
section  (by  attripution  to  SIC  code 
categories),  the  taxpayer  must  then 
apportion  as  necessary  the  entire 
deduction  as  allocated  by  separate 
amounts  to  various  product  categories, 
using  only  the  sales  method  under 
paragraph  (c)  of  this  section  or  only  the 
optional  gross  iiicoroe  methods  under 
^s  paragraph  (d).  The  taxpayer  may 
not  use  the  saUis  method  for  a  portion 
of  the  deduction  and  optional  gross 
income  methods  for  the  remainder  of 
the  deduction  ^parately  allocated. 
(2)  Option  one.  The  taxpayer  may 
apportion  its  relsearch  and  experim«ital 
expenditures  ratably  on  the  basis  of 
gross  income  between  the  statutory 
grouping  (or  among  the  statutory 
groupings)  of  gross  income  and  the 
residual  grouping  of  gross  income  in  th'' 
same  proportions  that  the  amount  of 
gross  income  iit  the  statutory  grouping 
(or  groupings)  tnd  the  amount  of  gross 
income  in  the  lesidual  grouping  bear, 
respectively,  to  the  total  amount  of  gross 
income,  if  the  Auditions  described  in 
paragraph  (d)(4)(i)  and  (ii)  of  this 
section  are  both  met 

(i)  The  amoupt  of  research  and 
wq)erimental  epcpense  ratably 
apportioned  toithe  statutory  grouping 
(or  groupings  iti  the  aggregate)  is  not 
less  than  fifty  ^rcent  of  the  amount  that 
would  have  been  so  apportioned  if  the 
taxpayer  had  i^sed  the  method  described 
in  paragraph  (4)  of  this  section;  and 


(ii)  The  amount  of  researdi  and 
experimental  expense  ratably 
apportioned  to  the  residual  grouping  is 
not  less  than  fifty  percent  of  the  amount 
that  would  have  been  so  apportioned  if 
the  taxpayer  had  used  the  method 
described  in  paragraph  (c)  of  this 
section. 

(3)  Option  two.  If,  when  the  amount 
of  research  and  experimental  expense  is 
apportioned  ratably  on  the  basis  of  gross 
income,  either  of  the  conditions 
described  in  paragraph  (d)(2)(i)  or  (ii)  of 
this  section  is  not  met,  the  taxpayer  may 
either — 

(i)  Where  the  condition  of  paragraph 
(d)(2)(i)  of  this  section  is  not  met, 
apportion  fifty  percent  of  the  amount  of 
research  and  experimental  expense  that 
would  have  been  apportioned  to  the 
statutory  grouping  (or  groupings  in  the 
aggregate)  under  paragraph  (c)  of  this 
section  to  such  statutory  grouping  (or  to 
such  statutory  groupings  in  the 
aggregate  and  then  among  such 
groupings  on  the  basis  of  gross  income 
within  each  grouping),  and  apportion 
the  balance  of  the  amount  of  research 
and  experimental  expenses  to  the 
residual  grouping;  or 

(ii)  Where  tne  condition  of  paragraph 
(d)(2)(ii)  of  this  section  is  not  met, 
apportion  fifty  percent  of  the  amovmt  of 
research  and  experimental  expense  that 
would  have  been  apportioned  to  the 
residual  grouping  under  paragraph  (c)  of 
this  section  to  such  residual  grouping, 
and  apportion  the  balance  of  the  amount 
of  research  and  experimental  expenses 
to  the  statutory  grouping  (or  to  the 
statutory  groupings  in  the  aggregate  and 
then  among  such  groupings  ratably  on 
the  basis  of  gross  income  within  each 
grouping). 

(e)  Binding  election — (1)  In  general.  A 
taxpayer  may  choose  to  use  either  the 
sales  method  imder  paragraph  (c)  of  this 
section  or  the  optional  gross  income 
methods  imder  paragraph  (d)  of  this 
section  for  its  original  return  for  its  first 
taxable  year  to  which  this  section 
applies.  The  taxpayer's  use  of  either  the 
sales  method  or  the  optional  gross 
income  methods  for  its  return  filed  for 
its  first  taxable  year  to  which  this 
section  applies  shall  constitute  a 
binding  election  to  use  the  method 
chosen  for  that  year  and  for  four  taxable 
years  thereafter. 

<2)  Change  of  method.  The  taxpayer's 
election  of -a  niethod  may  not  be  revoked 
during  the  period  referred  to  in 
paragraph  (e)(1)  of  this  section  without 
the  prior  consent  of  the  Commissioner. 
After  the  expiration  of  that  period,  the 
taxpayer  may  change  methods  without 
the  prior  consent  of  the  Commissioner. 
However,  the  taxpayer's  use  of  the  new 
method  shall  constitute  a  binding 


election  to  use  the  new  method  for  its 
return  filed  for  the  first  year  for  whidi 
the  taxpayer  uses  the  new  method  and 
for  four  taxable  years  thereafter.  The 
taxpayer's  election  of  the  new  method 
may  not  be  revoked  during  that  period 
without  the  prior  consent  of  the 
Commissioner. 

(i)  Short  taxable  years.  For  purposes 
of  this  paragraph  (e).  the  term  taxable 
year  includes  a  taxable  year  of  less  than 
twelve  months. 

(ii)  Affiliated  groups.  In  the  case  of  an 
affiliated  group,  the  period  referred  to  in 
paragraph  (e)(1)  of  this  section  shall 
commence  as  of  the  latest  taxable  year 
in  which  any  member  of  the  group  has 
chai^d  methods. 

(f)  Special  rules  for  partnerships — (1) 
Research  and  experimental 
expenditures.  For  purposes  of  applying 
this  section,  if  research  and 
experimental  expenditures  are  incurred 
by  a  partnership  in  which  the  taxpayer 
is  a  partner,  the  taxpayer's  research  and 
experimental  expenditures  shall  include 
the  taxpayer's  distributive  share  of  the 
partnership's  research  and  experimental 
expenditiires. 

(2)  Purpose  and  location  of 
expenditures.  In  applying  the  exception 
for  expenditures  undertaken  to  meet 
legal  requirements  under  paragraph 
(a)(4)  of  this  section  and  the  exclusive 
apportionment  for  the  sales  method  and 
the  optional  gross  income  methods 
under  paragraph  (b)  of  this  section,  a 
partner's  distributive  share  of  research 
and  experimental  expenditures  inciured 
by  a.  partnership  shall  be  treated  as 
incurred  by  the  partner  for  the  same 
purpose  and  in  the  same  location  as 
inoured  by  the  partnership. 

(3)  Apportionment  under  the  sales 
method.  In  applying  the  remaining 
apportionment  for  the  sales  method 
under  paragraph  (c)  of  this  section,  a 
taxpayer's  sales  firom  a  product  category 
shall  include  the  taxpayer's  share  of  any 
sales  from  the  product  category  of  any 
partnership  in  which  the  taxpayer  is  a 
partner.  For  purposes  of  the  preceding 
sentence,  a  taxpayer's  share  of  sales 
shall  be  proportionate  to  the  taxpayer's 
distributive  share  of  the  partnership's 
gross  income  in  the  product  category. 

(g)  Effective  date.  This  section  applies 
to  taxable  years  beginning  after 
December  31, 1995.  However,  a  taxpayer 
may  at  his  or  her  option,  apply  this 
section  in  its  entirety  to  all  taxable  years 
becinning  after  August  1, 1994. 

(n)  Examples.  The  following  examples 
illustrate  the  application  of  this  section: 

Example  1 — (i)  Facts.  X,  a  domestic 
corporation,  is  a  manufocturar  and 
distributor  of  small  gasoline  engines  for  lawn 
mowers.  Gasoline  engines  are  a  product 
within  the  category,  Engines  and  Tuifoines 


(SIC  Industry  Group  351).  Y,  a  wholly  owned 
foreign  subsidiary  of  X,  also  manufactures 
and  aelk  these  engines  abroad.  During  1996, 
X  incurred  expenditures  of  $60,000  on 
research  and  experimentation,  which  it 
deducts  as  a  current  expense,  to  invent  and 
patent  a  new  and  improved  gasoline  engine. 
Ail  of  the  research  and  experimentation  was 
perfonned  in  the  United  States.  In  1996,  the 
domestic  sales  by  X  of  the  new  engine  total 
$500,000  and  foreign  sales  by  Y  total 
$300,000.  X  provides  technology  for  the 
manufacture  of  engines  to  Y  via  a  license  that 
requires  the  payment  of  an  ann's  length 
royalty,  in  1996,  X's  gross  income  is 
$160,000,  of  which  $140,000  is  U.S.  source 
income  from  domestic  sales  of  gasoline 
engines  and  $10,000  is  foreign  source 
royalties  from  Y,  and  $10,000  is  U.S.  source 
interest  income. 

(ii)  Allocation.  The  research  and 
experimental  expenditures  were  incurred  in 
connection  with  small  gasoline  engines  and 
they  are  definitely  related  to  the  items  of 
gross  income  to  which  the  research  gives  rise, 
namely  gross  income  from  the  sale  of  small 
gasoline  engines  in  the  United  States  and 
royalties  received  from  subsidiary  Y,  a 
6veign  manufacturer  of  gasoline  engines. 
Accordingly,  the  expenses  are  allocable  to 
this  class  of  gross  income.  The  U.S.  source 
interest  income  is  not  within  this  class  of 
gross  income  and,  therefore,  is  not  taken  into 
account 

(iii)  Apportionment.  (A)  For  purposes  of 
applying  the  foreign  tax  credit  limitation,  the 
statutory  grouping  is  general  limitation  gross 
income  from  sources  without  the  United 
States  and  the  residual  grouping  is  gross 
income  from  sources  within  the  United 
States.  Since  the  related  class  of  gross  income 
derived  from  the  use  of  engine  technology 
consists  of  both  gross  income  frtim  sources 
without  the  United  States  (royalties  from  Y) 
and  gross  income  from  sources  within  the 
United  States  (gross  income  from  engine 
sales),  X's  deduction  of  $60,000  for  its 
research  and  experimental  expenditure  must 
be  apportioned  between  the  statutory  and 
residual  grouping  before  the  foreign  tax 
credit  limitation  may  be  determined.  Because 
more  than  50  percent  of  X's  research  and 
experimental  activity  was  perfonned  in  the 
United  States,  50  percent  of  that  deduction 
can  be  apportioned  exclusively  to  the 
residual  grouping  of  gross  income,  gross 
income  from  sources  within  the  United 
States.  The  remaining  50  percent  of  the 
deduction  can  then  be  apportioned  between 
the  residual  and  statutory  groupings  on  the 
basis  of  sales  of  small  gasoline  engines  by  X 
and  Y.  Alternatively,  X's  deduction  for 
research  and  experimentation  can  be 
apportioned  under  the  optional  gross  income 
method.  The  apportionment  for  1996  is  as 
follows: 


(1)  Tentative  Apportionment  on  the  Basis  of 
Sales 

(/)  Research  and  experimental 
expense  to  be  apportioned  be- 
tween residual  and  statutory 
groupings  of  gross  income: $60,000 

Ui)  Less:  Exclusive  apportion- 
ment of  research  and  experi- 
mental expense  to  the  residual 
grouping  of  gross  income 
($60,000x50  percent):  $30,000 

(Hi)  Research  and  experimental 
expense  to  be  apportioned  be- 
tween residual  and  statutory 
groupings  of  gross  income  on 
the  basis  of  sales:  $30,000 

(iV)  Apportionment  of  research 
and  experimental  expense  to 
the  residual  grouping  of  gross 
income  ($3O,0O0x$5O0,000/ 
($50O,00af$300.000)): $18,750 

(v)  Apportionment  of  research 
and  experimentdl  expense  to 
the  statutory  grouping  of  gross 
income  ($30,000x$300,000/ 
($500,00O+$300.000)): $11,250 

(vi)  Total  apportioned  deduction 
for  research  and  experimen- 
tation:         $60,000 

(vii)  Amoimt  apportioned  to  the 
residual  grouping 
($30,0004^18,750):  $48,750 

(wji)  Amount  apportioned  to  the 
statutory  grouping:  $11,250 

(2)  Tentative  Apportionment  on  the  Basis  of 
Gross  Income. 

(/)  Exclusive  apportionment  of 

research  and  experimental  ex- 
pense to  the  residual  grouping 

of  gross   income   ($60,000x25 

percent):  $15,000 

UO   Research  and   experimental 

expense        apportioned        to 

sources    within    the    United 

States      (residual      grouping) 

($45,000x$140,000/ 

($140,000+$10,000]]: $42,000 

(iii)  Research  and  experimental 

expense        apportioned        to 

sources  within  country  Y  (stat- 
utory grouping) 

($45,000x$10.000/ 

($140,00af$10,000)): $3,000 

(jV)  Amount  apportioned  to  the 

residual  grouping:  $57,000 

(v)  Amount  apportioned  to  the 

statutory  grouping:  $3,000 

(B)  The  total  research  and  experimental 
expense  apportioned  to  the  statutory 
grouping  ($3,000)  under  the  gross  income 
method  is  approximately  26  percent  of  the 
amount  apportioned  to  the  statutory  grouping 
under  the  sales  method.  Thus,  X  may  use 
option  two  of  the  gross  income  method 


(paragraph  (d)(3)  of  this  section)  and 
apportion  to  the  statutory  grouping  fifty 
percent  (50%)  of  the  $11,250  apportioned  to 
that  grouping  under  the  sales  method.  Thus, 
X  apportions  $5,625  of  research  and 
experimental  expense  to  the  statutory 
grouping.  X's  use  of  the  optional  gross 
income  methods  will  constitute  a  binding 
election  to  use  the  optional  gross  income 
methods  for  1996  and  four  taxable  years 
thereafter. 

Example  2 — (i)  Facts.  Assimie  the  same 
facts  as  in  Example  1  except  that  X  also 
spends  $30,000  in  1996  for  research  on  steam 
turbines,  all  of  which  is  performed  in  the 
United  States,  and  X  has  steam  turbine  sales 
in  the  United  States  of  $400,000.  X's  foreign 
subsidiary  Y  neither  manufactures  nor  sells 
steam  turbines.  The  steam  turbine  research  is 
in  addition  to  the  $60,000  in  research  which 
X  does  on  gasoline  engines  for  lawnmowers. 
X  thus  has  a  deduction  of  $90,000  for  its 
research  activity.  X's  gross  income  is 
$200,000,  of  which  $140,000  is  U.S.  source 
income  from  domestic  sales  of  gasoline 
engines.  $50,000  is  U.S.  source  income  from 
domestic  sales  of  steam  turbines,  and  $10,000 
is  foreign  source  royalties  from  Y. 

(ii]  Allocation.  X's  research  expenses 
generate  income  from  sales  of  small  gasoline 
engines  and  steam  turbines.  Both  of  these 
products  are  in  the  same  three  digit  SIC  code 
categwy.  Engines  and  Turbines  (SIC  Industry 
Group  351).  Therefore,  the  deduction  is 
definitely  related  to  this  product  category 
and  allocable  to  all  items  of  income 
attributable  to  it.  These  items  of  X's  income 
are  gross  income  from  the  sale  of  small 
gasoline  engines  and  steam  turbines  in  the 
United  States  and  royalties  from  foreign 
subsidiary  Y,  a  foreign  manufecturer  and 
seller  of  small  gasoline  engines. 

(iii)  Apportionment.  (A)  For  purposes  of 
applying  the  foreign  tax  credit  limitation,  the 
statutory  grouping  is  general  limitation  gross 
income  from  sources  outside  the  United 
States  and  the  residual  grouping  is  gross 
income  from  sources  within  the  United 
States.  X's  deduction  of  $90,000  must  be 
apportioned  between  the  statutory  and 
residual  groupings.  Because  more  than  50 
percent  of  X's  research  and  experimental 
activity  was  performed  in  the  United  States. 
50  percent  of  that  deduction  can  be 
apportioned  exclusively  to  the  residual 
grouping,  gross  income  from  sources  within 
the  IJnited  States.  The  remaining  50  percent 
of  the  deduction  can  then  be  apportioned 
between  the  residual  and  statutory  groupings 
on  the  basis  of  total  sales  of  small  gasoline 
engines  and  steam  turbines  by  X  and  Y. 
Alternatively,  X's  deduction  for  research  and 
ex(>eriment4Hon  can  be  apportioned  under 
the  optional  gross  income  methods.  The 
apportionment  for  1996  is  as  follows: 

ID  Tentative  Apportionment  on  the  Basis  of 
Sales 


(i)  Research  and  experimental  expense  to  be  apportioned  between  residual  and  statutory  groupings  of  gross  income:  $90,000 

(ii)  Less:  Exclusive  apportionment  of  the  research  and  experimental  expense  to  the  residual  grouping  of  gross  income 

($90,000x50  percent): $45,000 

(iii)  Research  and  experimental  expense  to  be  appwtioned  between  the  residual  and  statutory  groupings  of  gross  income  on  the 

basis  of  sales: • $45,000 

(jV)     Apportionment     of     research     and      experimental     expense     to     the     residua!     grouping     of     gross     income 

($45,000x($500,000+$400,000)/($500,000+$400,000+$300,000)):   $33,750 
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[v]  Apportioainent  of  nuourch  and  experimental  expense  to  the  statutoiy  grouping  of  gross  income  ($45,0Q0xS300.000/ 

($5a0.00O+$4OO,fll»+$3O0.00O)): - ^ , - - 

(tni  Total  apporticHied  deduction  for  research  and  experimentation:  

{viit  Amount  apporfooed  to  the  residual  grouping  (145.00Of$33>750l:  ..n~ 
(viii)  Amount  apportioned  to  the  statutory  grouping:  .............„>....... 

I  (2)  Tentative  Apportionment  on  tite  Basis  of  Gross  Income 

(i)  Bxchuive  appoi^onment  of  research  and  experimental  expense  to  the  residual  grouping  of  gross  income  ($90,000x25  per- 
cent):   , ». 

(ii)  Research  and  e^^Mrimental  expense  apportioned  to  sources  writhin  the  United  States  (residual  grouping)  ($67,500x$190.000/ 
(S140.00O»«50,0a0+$10.000)): » - 

(jjj)  Research  and  experimental  expense  apportioned  to  sources  writhin  country  Y  (statutory  grouping)  ($67,S00x$l0,000/ 
(S14O.00O4^5O.0ap^S10.000)): - 

(jV)  Amount  apportioned  to  the  residual  grouping:  ............~s.^.u.m~~>~.»»..>>~. ..;.w..~^;,^.......'.....~.~.».~..~~......... 

(v)  Amount  apportioned  to  the  statutory  grouping:  „...'..... ...u.,................^..^................ 


$11,250 
$90,000 
$78,750 
$11,250 


$22,500 

$64,125 

$3,375 

$86,625 

$3,375 


(B)  The  total  rese^t^h  and  experimental 
expense  app>ortione<l  to  the  statutory 
grouping  ($3,375)  under  the  gross  income 
method  is  30  percent  of  the  amount 
apportioned  to  the  statutory  grouping  under 
the  sales  method.  Thus,  X  may  use  option 
two  of  the  gross  income  method  (paragraph 
(dH3)  of  this  section)  and  apportion  to  the 
statutory  grouping  ftfty  percent  (50%)  of  the 
$11,250  apportioned  to  that  grouping  under 
the  sales  method.  Thus,  X  apportions  $5,625 
of  research  and  experimental  expense  to  the 
statutory  grouping.  X's  use  of  the  optional 
gross  income  methods  will  constitute  a 
binding  election  to  ilse  the  optional  gross 
income  methods  for  1996  and  four  taxable 
years  thereafter. 

Example  3 — (i)  Facts.  Assume  the  same 
fiacts  as  in  Example  I  except  that  in  1997  X 
continues  its  sales  of  the  new  engines,  with 
sales  of  $600,000  in  the  United  States  and 
$400,000  abroad  by  subsidiary  Y.  X  also 
acquires  a  60  percent  (by  value)  ownnship 
interest  in  foreign  corporation  Z  and  a  100 
percent  ownership  interest  in  foreign 
conxxation  C  X  traasfers  its  engine 
technology  to  Z  for  4  royalty  equal  to  5 
percent  of  sales,  and  X  enters  into  an  arm's 
length  cost-sharing  arrangement  with  C  to 
sha^  the  funding  of  all  of  X's  research 
activity.  In  1997,  corporation  Z  has  sales  in 
country  Z  equal  to  $1,000,000.  X  incurs 
expense  of  $80,000  en  research  and 
experimentation  in  |997,  and  in  addition,  X 
pCTforms  $15,000  oftresearch  on  gasoline 


engines  which  was  funded  by  the  oost- 
f  sharing  arrangement  with  C.  All  of  Z's  sales 
are  firom  the  product  category.  Engines  and 
Turbines  (SIC  Industry  Group  351).  X 
performs  all  of  its  research  in  the  United 
States  and  $20,000  of  its  expenditure  of 
$80,000  is  made  solely  to  meet  pollution 
standards  mandated  by  law.  X  establishes,  to 
the  satisfaction  of  the  Commissioner,  that  the 
expenditure  in  response  to  pollution 
standards  is  not  expected  to  generate  gross 
income  (beyond  de  minimis  amounts) 
outside  the  United  States. 

(ii)  Allocation.  The  $20,000  of  research 
expense  which  X  incurred  in  connection 
with  pollution  standards  is  definitely  related 
and  thus  allocable  to  the  residual  grouping, 
gross  income  from  sources  within  the  United 
States.  The  remaining  $60,000  in  research 
and  experimental  expenditure  incurred  by  X 
is  definitely  related  to  all  gasoline  engines 
and  is  thereiine  allocable  to  the  class  of  gross 
income  to  which  the  engines  give  rise,  gross 
income  from  sales  of  gasoline  engines  in  the 
United  States,  royalties  from  country  Y,  and 
royalties  from  country  Z.  No  part  of  the 
$ro,000  research  expense  is  allocable  to 
dividends  frtxn  country  C,  because 
corporation  C  has  already  paid,  through  its 
cost-sharing  arrangement,  for  research 
activity  performed  by  X  which  may  benefit 
Q 

(iii)  Apportionment.  For  purposes  of 
applying  the  foreign  tax  credit  limitation,  the 
statutory  grouping  is  general  limitation  gross 


income  from  sources  without  the  United 
States,  and  the  residual  grouping  is  gross 
income  from  sources  within  the  United 
States.  X's  deduction  of  $60,000  for  its 
research  and  experimental  expenditure  must 
be  apportioned  between  these  groupings. 
Because  more  than  50  percent  of  the  research 
and  experimentation  wras  performed  in  the 
United  States,  50  percent  of  the  $60,000 
deduction  can  be  apportioned  exclusively  to 
the  residual  grouping.  The  remaining  50 
percent  of  the  deduction  can  then  be 
apportioned  between  the  residual  and  the 
statutory  grouping  on  the  basis  of  sales  of 
gasoline  engines  by  X,  Y,  and  Z.  (If  X  utilized 
the  optional  gross  income  methods  in  1996, 
then  its  use  of  such  methods  constituted  a 
binding  election  to  use  the  optional  gross 
income  methods  in  1996  and  for  four  taxable 
yeare  thereafter.  If  X  utilized  the  sales 
method  in  1996,  then  its  use  of  such  method 
constituted  a  binding  election  to  use  the  sales 
method  in  1996  and  for  four  taxable  years 
thereafter.). The  optional  gross  income 
methods  are  not  illustrated  in  this  Example 
3  (see  instead  Examples  1  and  2).  Since  X  has 
only  a  60  percent  ownership  interest  in 
corporation  Z,  only  60  percent  of  Z's  sales 
(60%  of  $1,000,000,  or  $600,000)  are 
included  for  purposes  of  apportionment.  The 
allocation  and  apportionment  for  1997  is  as 
follo%vs: 


(A)  X's  total  research  expense:  "•— - $80,000 

(B)  Less:  Legally  mandated  research  directly  allocated  to  the  residual  grouping  of  gross  income:  $20,000 

(Q  Tentative  apporfionment  on  the  basis  of  sales. 

(1)  Research  and  experimental  expense  to  be  apportioned  between  residual  and  statutory  groupings  of  gross  income:  $60,000 

(2)  Less-.  Exclusive  apportionment  of  research  and  experimental  expense  to  the  residual  grouping  of  gross  income  ($60,000x50 
percent): $30,000 

(3)  Research  and  experimental  expense  to  be  apportioned  between  the  residual  and  the  statutory  groupings  on  the  basis  of 

sales: .J. - $30,000 

(4)  Apportionment  |of  research  and  experimental  expense  to  gross  income  from  sources  within  the  United  States  (residual 
grouping]  ($30,OOPx$600,000/($600.000+$400,000>$600,000)):  $11,250 

(5)  Apportionment  of  research  ahd  experimental  expense  to  general  limitation  gross  income  from  countries  Y  and  Z  (statutory 
grouping)  ($30.000x$400,00O+$600,000/($6O0,000+$400,00O+$60O,000)): ? $18,750 

(6)  Total  apportioned  deduction  for  research  and  experimentation  ($3O,O0O+$3O.0OO):  -...v. ..............._.....> $60,000 

(7)  Amount  apportioned  to  the  residual  grouping  ($30.000+$1 1.250):  — $41,250 

[8]  Amount  apportioned  to  the  statutory  grouping  of  gross  income  frt>m  sources  within  countries  Y  and  Z: ~ $18,750 


Example  4 — Research  and 
Experimentation — (J)  Facts.  X.  a  domestic 
corporation,  manufactures  and  sells  forklift 
trucks  and  other  types  of  materials  handling 
equipment  in  the  U^ted  States.  The 
manufacture  and  safe  of  forklift  trucks  and 


other  materials  handling  equipment  belongs 
to  the  product  category,  Construction. 
Mining,  and  Materials  Handling  Machinery 
and  Equipment  (SIC  Industry  Group  353).  X 
also  sells  its  forklift  trucks  to  a  wholesaling 
subsidiary  located  in  foreign  country  Y  (but 


title  passes  in  the  United  States),  and  X 
manufactures  forklift  trucks  in  foreign 
country  Z.  The  wholesaling  of  forklift  trucks 
to  country  Y  also  l)elongs  to  X's  product 
category  Transportation  equipment  and. 
therefore,  may  not  belong  to  the  product   ^ 


C 
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category,  Wholesale  trade  (SIC  Major  Group  domestic  sales  of  pharmaceutical  products  of  equipment  for  theaters.  The  sales  of  all  Z's 

50  and  51).  In  1997,  X  sold  $7,000,000  of  $10,000,000.  the  FSC  has  sales  of  products,  including  the  lighting  equipment 

forklift  trucks  to  purchasers  in  the  United  pharmaceutical  products  of  $3,000,000,  and  for  theaters,  are  $1 .000,000.  Y  and  Z  each  sell 

States,  $3,000,000  of  forklift  trucks  to  the  Y  has  sales  of  pharmaceutical  products  of  the  floodlights  exclusively  within  their 

wholesaling  subsidiary  in  Y,  and  transferred  $5,000,000.  In  that  same  year,  1997,  X  incurs  respective  countries.  X's  sales  of  floodlights 

forklift  truck  components  with  an  FOB  expense  of  $200,000  on  research  to  test  a  for  the  taxable  year  are  $500,000  and  its  sales 

export  value  of  $2,000,000  to  its  branch  in  Z.  product  in  response  to  requirements  imposed  of  its  other  products,  flashlights,  fuse  boxes. 

The  branch's  sales  of  finished  forklift  trucks  by  the  United  States  Food  and  Drug  and  solderiess  connectors,  are  $400,000.  X 

were  $5,000,000.  In  response  to  legally  Administration  (FDA).  X  is  able  to  show  that,  hag  gross  income  of  $500,000,  consisUng  of 

mandated  emission  control  requirements,  X's  even  though  country  Y  imposes  certain  jn^ome  from  domestic  sources  from 

United  States  research  department  has  been  testing  requirements  on  pharmaceutical  ^^^  ^f  floodlighte.  flashlights,  fuse  boxes, 

en^  m  a  research  project  to  improve  the  producte,  the  research  perfonned  in  the  and  solderiess  connectors  of  $479,000.  and 

performance  and  quality  of  engine  exhaust  United  States  is  not  accepted  by  country  Y  ,j^  j^^^^^  „f  ^^^  ^„j  j,  2.OOO  from 

systems  used  on  its  products  in  the  United  for  purposes  of  its  own  licensing  f^jlg.  ^  coroorations  Y  and  Z  resoectivelv  X 

States.  It  incura  expenses  of  $100,000  for  this  requirements,  and  the  research  has  minimal  .i-     j  .w        ••       i> .u  j 

purpose  in  1997.  l/ithe  past,  X  has  um  abroad.  X  is  further  able  to  show  that  FSC  "'••>«dj|'«  oP<'<""'  gross  income  meOiods 

customarily  adapted  the  product  sells  goods  to  countries  that  do  not  accept  or  of  apportionment  for  its  return  filed  for  its 

improvements  developed  originally  for  the  do  not  require  research  performed  in  the  finrt  taxable  year  to  which  this  section 

domestic  market  to  its  forklift  trucks  United  States  for  purposes  of  their  own  ^'',"w"ii  v. 

manufactured  abroad.  During  the  taxable  year  licensing  standards.  i"'  Allocation.  X  s  research  and 

1997,  development  of  an  improved  engine  (ii)  Allocation.  Since  X's  research  expense  expenmental  expenses  are  defiiiitely  related 

exhaust  system  is  completed  and  X  begins  of  $200,000  is  undertaken  to  meet  the  'o  »''  o'  <"«  products  that  it  produces,  which 

installing  the  new  system  during  the  latter  requirements  of  the  United  States  Food  and  ^re  floodlights,  flashlights,  fuse  boxes,  and 

part  of  the  taxable  year  in  products  Drug  Administration,  and  since  it  is  solderiess  connectors.  All  of  these  products 

manufactured  and  sold  in  the  United  States.  reasonable  to  expect  that  the  expenditure  »™  "n  ^^  san>o  three  digit  SIC  Code  category. 

X  continues  to  manufacture  and  sell  forklift  will  not  generate  gross  income  (beyond  de  Electric  Lighting  and  Wiring  Equipment  (SIC 

tnroks  in  foreign  countries  without  the  minimis  amounts)  outside  the  United  States,  Industry  Group  364).  Thus,  X's  research  and 

in^roved  engine  exhaust  systems.  the  deduction  is  definitely  related  and  thus  experimental  expenses  are  allocable  to  all 

(ii)  Allocation.  X's  deduction  for  its  allocable  to  the  residual  grouping.  items  of  income  attributable  to  this  product 

research  expense  is  definitely  related  to  the  (iii)  Apportionment.  No  apportionment  is  category,  domestic  sales  income  and  royalty 

income  to  which  it  gives  rise,  namely  income  necessary  since  the  entire  expense  is  income  from  the  foreign  countries  in  which 

from  the  manufacture  and  sale  of  forklift  allocated  to  the  residual  grouping,  gross  corporations  Y  and  Z  operate, 

trucks  within  the  United  States  and  in  income  from  sales  within  the  United  States.  (iii)  Apportionment.  (A)  The  statutory 

country  Z.  Although  the  research  is  Example  6 — (i)  Facts.  X,  a  domestic  grouping  of  gross  income  is  general 

undertaken  in  response  to  a  legal  mandate,  it  corporation,  is  engaged  in  continuous  limitation  income  from  sources  without  the 

can  reasonably  be  expected  to  generate  gross  research  and  experimentation  to  improve  the  United  States.  The  residual  grouping  is  gross 

income  frt>m  the  manufactvire  and  sale  of  quality  of  the  products  that  it  manufactures  income  from  sources  within  the  United 

trucks  by  the  branch  in  Z.  Therefore,  the  and  sells,  which  are  floodlights,  flashlights.  States.  X's  deduction  of  $100,000  for  its 

deduction  is  not  allocable  solely  to  income  fose  boxes,  and  solderiess  connectors.  X  research  expenditures  must  be  apportioned 

from  X's  domestic  sales  of  forklift  trucks.  It  incurs  and  deducts  $100,000  of  expenditure  between  the  groupings.  For  apportionment 

is  allocable  to  income  6t»m  such  sales  and  for  research  and  exjjerimentation  in  1997  that  ^^  ^^  basis  of  sales  in  accordance  with 

income  from  the  sales  of  X's  branch  in  Z.  was  performed  exclusively  in  the  United  paragraph  (c)  of  this  section,  X  is  entiUed  to 

(iii)  y^pport/onment.  For  the  inethod  of  States.  As  a  result  of  this  research  activity,  X  jln^exclusive  apportionment  of  50  percent  of 

apportionment  on  the  basis  of  either  sales  or  acquires  patents  that  it  uses  m  its  own  j^^  ^^^^  andVxperimental  expense  to  the 

gross  mcome,  see  Example  3.  However,  in  manufactonng  activity.  X  licenses  its  ^^j j^^,  ^^^  j^^^^  ^^  ^^^^ 

determinmgUieamountofrMearch  floodlight  patent  to  Y  and  Z,  uncontrolled  within  the  United  States,  since  more  than  50 

apportioned  to  mcome  from  foreign  and  foreign  corporations,  for  use  in  their  own  .    f  »k  h   r^-    kj 

domestic  sources,  the  net  sales  of  the  branch  territories,  countries  Y  and  Z,  respectively.  ^'^     °i  •  MT^m  ^.^  cl\      ^tf 

in  Z  are  $3,000,000  ($5,000,000  less  Corporation  Y  pays  X  an  arm's  lengtii  royalty  Pe"o™ed  in  Uie  United  btates.  I  he 

$2,000,000)  and  the  sales  within  the  United  of  $3,000  plus  $0.20  for  each  floodlight  sold.  remaining  50  percent  of  the  deductioii  can 

States  are  $12,000,000  ($7,000,000  plus  Sales  of  floodlights  1^  Y  for  the  taxable  year  "'«"  °^  apportioned  between  the  residual 

$3,000,000  phis  $2,000,000).  See  §  1.861-  are  $135,000  (at  $4.50  per  unit)  or  30.000  a°<^  statutory  groupings  on  the  basis  of  sales. 

17(c)(3)(iii).  units,  and  the  royalty  is  $9,000  ($3,000  +  Since  Y  and  Z  are  unrelated  licensees  of  X, 

Example  5—{i)  Facts.  X,  a  domestic  $0.20  x  30,000).  Y  has  sales  of  other  products  only  their  sales  of  the  licensed  product. 

corporation,  is  a  drug  company  that  of  $500,000.  Z  pays  X  an  arm's  length  royalty  floodlights,  are  included  for  purposes  of 

manufactures  a  wide  variety  of  of  $3,000  plus  $0.30  for  each  unit  sold.  Z  apportionment.  Floodlight  sales  of  Z  are 

pharmaceutical  producte  for  sale  in  the  manufactorps  30,000  floodlights  in  the  unknown,  but  are  estimated  at  ten  times 

United  States.  Pharmaceutical  products  taxable  year,  and  the  royalty  is  $12,000  royalties  from  Z,  or  $120,000.  All  of  X's  sales 

belong  to  Uie  product  category.  Drugs  (SIC  ($3,000  +  $0.30  x  30,000).  The  dollar  value  from  the  entire  product  category  are  included 

Industry  Group  283).  X  exports  its  of  Z's  floodlight  sales  is  not  known  and  for  purposes  of  apportionment  on  the  basis 

pharmaceutical  products  through  a  foreign  cannot  be  reasonably  estimated  because,  in  of  sales.  Alternatively,  X  may  apportion  its 

sales  corporation  (FSC).  X's  wholly  owned  this  case,  the  floodlights  are  not  sold  deduction  on  the  basis  of  gross  income,  in 

foreign  subsidiary  Y  also  manufactures  separately  by  Z  but  are  instead  used  as  a  accordance  with  [>aragraph  (d)  of  this  section, 

pharmaceutical  products.  In  1997,  X  has  component  in  Z's  manufacture  of  lighting  The  apportionment  is  as  follows: 

(1)  Tentative  Apportionment  on  the  Basis  of  Sales 

(i)  Research  and  experimental  expense  to  be  apportioned  between  statutory  and  residual  groupings  of  gross  income:  $100,000 

(li)   Less:   Exclusive   apportionment   of  research   and   experimental   expense   to   the   residual   groupings  of  gross   income 

($100,000x50  percent): $50,000 

[Hi]  Research  and  experimental  expense  to  be  apportioned  between  the  statutory  and  residual  groupings  of  gross  income  on  the 

basis  of  sales:  ^ $50,000 

(iv)  Apportionment  of  research  and  experimental  expense  to  the  residual  groupings  of  gross  income  ($50,000x$900,000/ 

($900,000+$135,000+$120.000)): $38,961 

(v)  Apportioiunent  of  research  and  exp>erimental  expense  to  the  statutory  grouping,  royalty  income  from  countries  Y  and  Z 

($50,00Ox$135,0O0+$120,O00/($90O,00O+$135,00O+$120,000)):  $11,039 
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(W)  Total  apportioqed  deduction  for  research  and  experimentation: $100,000 

[vii)  Amount  appoijUoned  to  the  residual  grouping  ($50,00O+$38,961): -..« ~ $88,961 

[viii]  Amount  appoftioned  to  the  statutory  grouping  of  sources  within  countries  Y  and  Z:- ~...... ~^.»....»..... $11,039 

'                                        (2)  Tentative  Apportionment  on  Gross  Income  Basis 
(i)  Exclusive  apportionment  of  research  and  experimental  expense  to  the  residual  grouping  of  gross  income  ($100,000x25  per- 
cent):   i $25,000 

{ii)  Apportionmenj  of  research  and  experimental  expense  to  the  residual  grouping  of  gross  income  ($75,000x$479,000/ 

$500,000): $71,850 

[Hi]  Apportioniheni  of  research  and  experimental  expense  to  the  statutory  grouping  of  gross  income  ($7S,000x$9,00&f$12,000/ 

$500,000):   i ~ " ~ $3,150 

(jv)  Amount  apportoned  to  the  residual  grouping:  . — , _ .-. — ~ ~ $96,850 

(v)  Amount  apportpned  to  the  statutory  grouping  of  general  limitation  income  from  sources  without  the  United  States:  —         $3,150 

(B)  Since  X  has  elected  to  use  the  optional  gross  income  methods  of  apportionment  and  its  apportionment  on  the  basis  of  gross 
income  to  the  statutory  grouping,  $3,150,  is  less  than  50  percent  of  its  apportionment  on  the  basis  of  sales  to  the  statutory  grouping, 
$11,039,  it  must  i|se  Option  two  of  paragraph  (dM3)  of  this  section  and  apportion  $5,520  (50  percent  of  $11,039)  to  the  statutory 
grouping. 

Mugarei  Milner  Richardson, 
Commissioner  of  Interna]  Revenue. 

Approved:  Dec«anber  13. 1995.  « 

Leslie  SuBuek, 

Assistant  Secretary^of  the  Treasury. 
(FR  Doc.  95-30901  (Filed  12-21-95;  8:45  ami 
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DEPARTMENT  Of  ENERGY 
48  CFR  Part  970 

RIN  1991-AA63 

Acquisition  Ragijiation;  Tachnology 
Transfer  Activitias  of  Department  of 
Energy  (DOE)  KKnagamant  and 
Operating  Contractors 

AQBICY:  Department  of  Energy. 

action:  Final  rule. 

1 

summary:  The  Department  of  Energy 
(DOE)  amends  th«  Department  of  Energy 
Acquishon  Regulation  (DEAR)  to  codify 
IX)E's  implemeniation  of  its  technology 
transfer  mission  ft)r  EXDE  laboratories 
(including  weapon  production  Cacilities) 
operated  by  management  and  operating 
contractors. 

EFFECTIVE  DATE:  January  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  K.  Mitchell.  Policy  Analyst, 
Office  of  PoUcy  (HR-51).  Office  of  the 
E)eputy  Assistant  iSecretary  for 
Procurement  and  Assistance 
Management,  Washington,  D.C.,  20585, 
(202)586-8190.   j 

8UPPt.BMB«TARY  IMFORMATKSN: 

I.  Background 

n.  Disposition  of  comments 

in.  Procedural  Requirements 

A.  Regulatory  Ref  iew  Under  Executive 
Order  12866 

B.  Review  UnderiExecutive  Order  12612 
C  Review  Under  Executive  Order  12778 

D.  Review  Underlthe  Regulatory  Flexibility 
Act 

E.  Review  Underlthe  Paperwork  Reduction 
Act 

F.  Review  Under  Ithe  National 
Environmental!  Policy  Act  (NEPA) 


L  Background 

The  proposed  rule  was  published  on 
May  22, 1995,  at  60  FR  27069  (1995).  It 
was  intended  to  amend  the  Department 
of  Energy  Acquisition  Regulation 
PEAR)  to  codify  DOE's  implementation 
of  its  technology  transfer  mission  for 
DOE  laboratories  and  weapon 
production  facilities  operated  by 
management  and  operating  contractors. 
This  mission  was  established  by  The 
National  Competitiveness  Technology 
Transfer  Act  of  1989.  as  amended  by 
Sections  3134  and  3160  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994. 

n.  Disposition  of  Comments 

DOE  received  formal  comments  from 
only  one  entity.  This  commenter  is  a 
current  E>epartmental  non-profit 
Management  and  Operating  Laboratory 
contractor.  The  commenter  noted  the 
need  for  inclusion  in  the  proposed 
definition  of  baibnent  the  term. 
Laboratory  Tangible  Research  Product. 
This  term  would  encompass  tangible 
material  results  of  research  whidi  (i)  are 
provided  to  permit  replication, 
reproduction,  evaluation  or 
confirmation  of  the  research  effort,  or  to 
evaluate  its  potential  connnerdal  utility, 
(ii)  are  not  materials  generally 
commercially  available,  and  (iii)  were 
made  under  the  contract  by  Laboratory 
employees  or  through  the  use  of 
Laboratory  research  faciUties.  The 
definition  of  bailment  has  been 
modified  to  incorporate  this  new  term. 
The  commenter  also  expressed  concern 
that  the  current  definition  of  allowable 
costs  only  encompassed  costs  "through 
an  ORTA",  with  the  implication  that  the 


activities  and  costs  associated  with 
autonomous  Laboratory  organizations 
such  as  finance,  procurement,  legal  and 
other  offices  involved  in  technology 
transfer  would  be  excluded.  DOE  agrees 
that  such  Laboratory  organizations  may 
be  "appropriate  organizational  elements 
consistent  with  the  requirements  for  an 
Office  of  Research  and  Technology 
Applications"  and  that  the  costs 
associated  with  supporting  technology 
transfer  at  these  Laboratory 
organizations  would  be  allowable 
subject  to  other  provisions  of  the  M&O 
contract.  One  of  the  organizational 
examples  cited  by  the  commenter, 
however,  falls  under  the  definition  of  a 
home  or  corporate  office  general  and 
administrative  (G&A)  expense.  I^AR 
970.3102-1  indicates  that,  in  its  fee 
allowance,  EXDE  provides  appropriate 
compensation  for  home  office  G&A 
expense.  DOE  policy  also  recognizes 
that  the  circumstances  and  the  need  for 
such  home  office  involvement  vary 
considerably  from  site  to  site.  Therefore, 
home  office  G&A  (including  technology 
transfer  related  expenses)  would 
normally  be  considered  in  the 
individual  negotiation  of  the  fee  for  the 
contract.  When  the  fee  amount  is 
believed  to  be  insufficient  to  cover  the 
extent  of  such  offsite  involvement, 
however,  DEAR  970.3102-1  also 
permits  separate  treatment  of  such  a 
home  office  expense.  Therefore,  no 
change  in  the  language  of  the  rule  is 
believed  necessary. 

The  commenter  further  suggested 
adding  language  under  Conflicts  of 
.  Interest  to  reflect  that  other  persons 
working  at  the  Laboratory  participating 
in  Laboratory  research  or  technology 


transfer  activities  should  also  be 
considered  when  implementing 
procedures  to  avoid  conflicts  of  interest. 
Such  other  persons  would  most  likely 
be  long  term  visitors,  job-shop 
subcontractors,  guest  scientists,  no-pay 
appointees,  post  doctoral  fellows, 
industrial  exchange  participants, 
academic  sabbaticals  and  other  non- 
Laboratory  personnel.  DOE  agrees  and 
appropriate  language  to  address  this 
comment  has  been  included  under 
Conflicts  of  Interest — ^Technology 
Transfer.  The  commenter  also 
recommended  deleting  the  requirement 
under  (d)(10)  which  requires  contractors 
to  notify  DOE  prior  to  evaluating  a 
proposal  by  a  third  party  or  DOE  when 
the  subject  matter  of  the  proposal 
involves  an  elected  or  waived  subject 
invention  or  one  in  which  the 
Contractor  intends  to  elect  to  retain  title. 
The  commenter  believes  that  (d)(10)  is 
burdensome  for  Contractors  that  manage 
and  operate  several  private  and  EKDE 
facilities  because  it  requires  Contractors 
to  search  for  inventions  unrelated  to  the 
contract.  DOE  has  inserted  language 
under  (d)(10)  to  clarify  that  the 
notification  requirement  applies  when 
the  subject  matter  of  the  proposal 
involves  an  elected  or  waived  subject 
invention  under  the  contract  or  one  in 
which  the  Contractor  intends  to  elect  to 
retain  title  under  the  contract. 

The  commenter  recommended  adding 
language  to  indicate  that  the  U.S. 
Industrial  Competitiveness 
requirements  apply  to  intellectual 
property  where  the  Laboratory  obtains 
rights  during  the  period  the  Contractor 
is  operating  the  Laboratory  and  would 
not  apply  to  intellectual  property  owned 
by  the  parent  organization/company. 
Language  was  added  to  reflect  that  the 
U.S.  Industrial  Competitiveness 
requirements  solely  apply  in  licensing 
and  assigrunent  decisions  involving 
Laboratory  intellectual  property  where 
the  Laboratory  obtains  rights  during  the 
course  of  the  Contractor's  operation  of 
the  Laboratory  under  the  contract.  The 
U.S.  Industrial  Competitiveness 
requirements  would  not  apply  in 
licensing  and  assignment  decisions 
involving  the  Contractor's  other 
intellectual  property. 

Three  comments  were  made  objecting 
to  three  separate  provisions  of  the 
Indemnity-Product  Liability  paragraph 
which  might,  in  the  commenter's  view, 
result  in  the  contractor  being  subjected 
to  undue  financial/legal  risks  and 
administrative  burden.  Specifically,  the 
commenter  objected  to  language  that 
limited  the  indemnification  in  licensing 
to  only  personal  injury  or  property 
injury  and  which  also  excluded  from 
the  indemnity  protection  any  liability 


based  upon  negligence  of  the 
Contractor.  The  Indemnity — Product 
Liability  provisions  as  written  are 
minimally  acceptable  to  DOE  and 
therefore,  no  change  is  being  made  to 
the  language.  However,  the  Department 
emphasizes  that  the  Contractor  is 
permitted  to  negotiate  language  that  is 
deemed  more  beneficial  to  both  the 
Contractor  and  the  Department.  With 
respect  to  the  commenter's  objection  to 
the  requirement  to  identify  and  obtain 
the  approval  of  the  Contracting  Officer 
for  any  proposed  exceptions  to  the 
Participant  providing  indemnification, 
the  Department  believes  that  overall, 
this  requirement  is  beneficial  to  the 
Contractor.  This  requirement  provides  a 
mechanism  by  which  the  Contractor  is 
able  to  obtain  exceptions  to  the 
indemnification  provision  and, 
therefore,  no  change  is  believed 
necessary. 

In  the  Disposition  of  Income 
provisions,  the  commenter  made  three 
suggestions.  Under  subparagraph  (h)(1), 
the  first  suggestion  was  to  modify  the 
language  to  reflect  that  the  amount  of 
royalties  or  other  income  earned  or 
retained  by  the  Contractor  was  to  be  that 
amount  remaining  after  payment  of 
patenting  costs,  licensing  costs, 
payments  to  inventors  and  other 
expenses  incidental  to  the 
administration  of  Subject  Inventions. 
This  language  parallels  that  which 
appears  in  35  U.S.C.  202(c)(7)(E)(i)  and 
has  been  adopted. 

The  second  comment  submitted 
regarding  the  Disposition  of  Income 
provision  was  to  add  the  text  of  35 
U.S.C.  202  (c)(7)(E)(ii)  which  would 
allow  the  licensing  of  Subject 
Inventions  to  be  administered  by 
Contractor  employees  on  location  at  the 
facility.  This  suggestion  was  not 
adopted  in  that  35  U.S.C.  202 
(c)(7)(E)(ii)  is  already  contained  in  the 
patent  clause  of  the  M&O  contract.  The 
third  comment  objected  to  the  proposed 
coverage  on  inventor  award  and  royalty 
sharing  being  subject  to  the  approval  of 
the  Contracting  Officer.  Changing  the 
requirement  to  obtain  Contracting 
Officer  approval  with  respect  to  policies 
for  inventor  award  and  royalty  sharing, 
as  proposed  in  this  comment,  would 
result  in  a  major  change  to  a  long 
standing  Departmental  policy  and  has 
not  been  adopted. 

Under  the  Transfer  to  Successor 
Contractor  provision,  the  commenter 
requested  that  additional  assurance  be 
provided  in  requiring  a  successor 
contractor  to  accept  transfer  of  title  and 
accounts  subject  to  the  rights  and 
obligations  which  the  previous  operator 
had  to  its  inventors,  its  licensees  and  to 
its  parent  organization/company.  No 


change  is  believed  necessary  because 
the  intent  of  the  suggestion  is  implicit 
in  the  current  language. 

In  the  Technology  Transfer  Through 
Cooperative  Research  and  Development 
Agreements,  Withholding  of  Data 
provision,  the  commenter  suggests  that 
the  likelihood  of  obtaining 
commercially  reasonable  patent 
protection  be  included  as  a  standard  in 
determining  whether  a  patent 
application  has  to  be  filed.  As  provided 
in  the  M&O  contract's  patent  clause,  if 
the  Contractor  does  not  file  a  patent 
application  on  an  invention  disclosed  to 
the  Government  as  a  subject  invention, 
the  Government  may  file.  Disclosure  of 
subject  inventions  and  the 
Government's  right  to  file  is  a  statutory 
requirement. 

III.  Procedural  Requirements 

A.  Regulatory  Review  Under  Executive 
Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

B.  Review  Under  Executive  Order  12612 

Executive  Order  12612  (52  FR  41285, 
October  30, 1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
govermnent.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  tabe  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action. 

"Today's  final  rule  will  revise  certain 
poUcy  and  procedural  requirements. 
However,  DOE  has  determined  that 
none  of  the  revisions  wall  have  a 
substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  the  States. 

C.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
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certain  legal  standards  for  affected 
conduct,  and  proinoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  tl|at  the  regulation: 
specifies  clearly  ^ny  preemptive  effect, 
effect  on  existing!  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  adninistrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  anddeHnes  key  terms. 
Therefore,  DOE  certifies  that  this  final 
rule  meets  the  requirements  of  sections 
2(a)  and  (b)  of  Executive  Order  12778. 

J).  Review  Underihe  Regulatory 
Flexibility  Act 

This  final  rule  Ivas  reviewed  under 
the  Regulatory  Ftexibility  Act  of  1980, 
Pub.  L.  96-354,  v^hich  requires 
preparation  of  a  ibgulatory  flexibility 
analysis  for  any  rtile  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  «ndties. 
This  final  ru^e  will  have  no  impact  on 
interest  rates,  tax  policies  or  liabilities, 
the  cost  of  goods  pr  services,  or  other 
direct  economic  lictors.  It  will  also  not 
have  any  indirect  economic 
consequences,  such  as  changed 
construction  ratei.  EXDE  certifies  that 
this  final  rule  wiB  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  fle^qbility  analysis  has 
been  prepared. 

E.  Review  Under  i/ie  Paperwork 
Reduction  Act 

No  new  informetion  collection  or 
recordkeeping  requirements  are 
imposed  by  this  $nal  rulemaking. 
Accordingly,  no  OMB  clearance  is 
required  under  tbe  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

F.  Review  Under  the  National 
Environmental  Pplicy  Act  (NEFA) 

DOE  has  concluded  that  promulgation 
of  this  rule  falls  into  a  class  of  actions 
(categorical  exclusion  AS)  that  are 
categorically  exchided  firom  NEPA 
review  because  t^ey  would  not 
individually  or  cbmulatively  have 
significant  impadt  on  the  human 
environment,  as  determined  by  the 
Department's  regulations  (10  CFR  Part 
1021,  Subpart  D)i  implementing  the 
National  Environpiental  Policy  Act  of 
1969  (42  U.S.C  4321,  4331-4335,  4341- 
4347  (1976)).  Therefore,  this  rule  does 
not  require  an  enjvironmental  impact 
statement  or  an  environmental 
assessment  pursuant  to  NEPA. 


List  of  Subjects  in  48  CFR  Part  970 

Government  procurement. 

Issued  in  Washington,  DC  on  December  15, 
1995. 

Richard  H.  Hepf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

PART  970-DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

1.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Autiiority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  Sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L.  95-91  (42  U.S.C  7254). 

2.  Section  970.5204-^0,  Technology 
Transfer  Mission,  is  added  to  read  as 
follows: 


970.5204-40    T« 

As  prescribed  in  48  CFR  970.73,  insert 
the  following  clause: 

Technology  Uransfer  Miasion  (Jan.  1996) 

This  clause  has  as  its  purpose 
implementation  of  the  National 
Competitiveness  Technology  Transfer  Act  of 
1989  (Sections  3131.  3132,  3133^  and  3157  of 
Pub.  L  101-189  and  as  amended  by  Pub.  L. 
103-160,  Sections  3134  and  3160).  The 
Contractor  shall  conduct  technology  transfer 
activities  with  a  purpose  of  providing  t>enefit 
from  Federal  research  to  U.S.  industrial 
competitiveness. 

(a)  Authority. 

(1)  In  order  to  ensure  the  full  use  of  the 
results  of  research  and  development  efforts 
of,  and  the  capabilities  of,  the  Laboratory, 
technology  transfer,  including  Cooperative 
Research  and  Development  Agreements 
(CRADAs),  is  established  as  a  mission  of  the 
Laboratory  consistent  with  the  policy, 
principles  and  purposes  of  Sections  11(a)(1) 
and  12(g)  of  the  Stevenson-Wydler 
Technology  Innovation  Act  of  1980,  as 
amended  (15  U.S.C.  3710a);  Section  3132(b) 
of  Pub.  L.  101-189,  Sections  3134  and  3160 
of  P.L.  103-160,  and  of  Chapter  38  of  the 
Patent  Laws  (35  U.S.C  200  et  seq.):  Section 
152  of  the  Atomic  Energy  Act  of  f954,  as 
amended  (42  U.S.C.  2182);  Section  9  of  the 
Federal  Nonnuclear  Energy  Research  and 
Development  Act  of  1974  (42  U.S.C.  5908); 
and  Executive  Order  12591  of  April  10, 1987. 

(2)  In  pursuing  the  technology  transfer 
mission,  the  Contractor  is  authorized  to 
conduct  activities  including  but  not  limited 
to:  identifying  and  protecting  Intellectual 
Property  made,  created  or  acquired  at  or  by 
the  Laboratory;  negotiating  licensing 
agreements  and  assignments  for  Intellectual 
P^pwrty  made,  created  or  acquired  at  or  by 
the  Laboratory  that  the  Contractor  controls  or 
owns;  bailments;  negotiating  all  aspects  of 
and  entering  into  CRADAs;  providing 
technical  consulting  and  personnel 
exchanges;  conducting  science  education 
activities  and  reimbursable  Work  for  Others 
(WFO);  providing  information  exchanges; 
and  making  available  laboratory  or  weapon 
production  user  facilities.  It  is  fully  expected 


that  the  Contractor  shall  use  all  of  the 
mechanisms  available  to  it  to  accomplish  this 
technology  transfer  mission,  including,  but 
not  limited  to,  CRADAs.  user  facilities,  WFO, 
science  education  activities,  consulting, 
[personnel,  assignments,  and  licensing  in 
accordance  with  this  clause, 
(b)  Definitions. 

(1)  Contractor's  Laboratory  Director  means 
the  individual  who  has  supervision  over  all 
or  substantially  all  of  the  Contractor's 
operations  at  the  Laboratory. 

(2)  Intellectual  Property  means  patents, 
trademarks,  copyrights,  mask  works, 
protected  CRADA  information,  and  other 
forms  of  comparable  property  rights 
protected  by  Federal  Law  and  other  foreign 
counterparts. 

(3)  Cooperative  Besearch  and  Development 
Agreement  (CRADA)  means  any  agreement 
entered  into  between  the  Contractor  as 
operator  of  the  Laboratory,  and  one  or  more 
parties  including  at  least  one  non-Federal 
party  under  which  the  Government,  through 
its  laboratory,  provides  [>er8onnel,  services, 
facilities,  equipment,  intellectual  property,  or 
other  resources  with  or  without 
reimbursement  (but  not  funds  to  non-Federal 
parties)  and  the  non-Federal  parties  provide 
funds,  personnel,  services,  facilities, 
equipment,  intellectual  property,  or  other 
resources  toward  the  conduct  of  specifled 
research  or  development  efforts  which  are 
consistent  with  the  missions  of  the 
Laboratory;  except  that  such  term  does  not 
include  a  procurement  contract,  grant,  or 
cooperative  agreement  as  those  terms  are 
used  in  sections  6303,  6304,  and  6305  of 
Title  31  of.the  United  States  Code. 

(4)  Joint  WoHc  Statement  (fWS)  means  a 
proposal  for  a  CRADA  prepared  by  the 
Contractor,  signed  by  the  Contractor's 
Laboratory  Director  or  designee  which 
describes  the  following: 

(i)  Purpose; 

(ii)  Scope  of  Work  which  delineates  the 
rights  and  responsibilities  of  the 
Government,  the  Contractor  and  Third 
Parties,  one  of  which  must  be  a  non-Federal 
party; 

(iii)  Schedule  for  the  work;  and 

(iv)  Cost  and  resource  contributions  of  the 
parties  associated  with  the  work  and  the 
schedule. 

(5)  Assignment  means  any  agreement  by 
which  the  Contractor  transfers  ownership  of 
Laboratory  Intellectual  Property,  subject  to 
the  Government's  retained  rights. 

(6)  Laboratory  Biological  Materials  means 
biological  materials  capable  of  replication  or 
reproduction,  such  as  plasmids, 
deoxyribonucleic  acid  molecules,  rilxmucleic 
acid  molecules,  living  organisms  of  any  sort 
and  their  progeny,  including  viruses, 
prokaryote  and  eukaryote  cell  lines, 
transgenic  plants  and  animals,  and  any 
derivatives  or  modifications  thereof  or 
products  produced  through  their  use  or 
associated  biological  products,  made  under 
this  contract  by  Laboratory  employees  or 
through  the  use  of  Laboratory  research 
facilities. 

(7)  Laboratory  Tangible  Research  Product 
means  tangible  material  results  of  research 
which 

(i)  are  provided  to  permit  replication, 
reproduction,  evaluation  or  confirmation  of 


the  research  effort,  or  to  evaluate  its  potential 
commercial  utility; 

(ii)  are  not  materials  generally 
commercially  available;  and 

(iii)  were  made  under  this  contract  by 
Laboratory  employees  or  through  the  use  of 
Laboratory  research  facilities. 

(8)  Bailment  means  any  agreement  in 
which  the  Contractor  permits  the  commercial 
or  non-  commercial  transfer  of  custody, 
access  or  use  of  Laboratory  Biological 
Materials  or  Laboratory  Tangible  Research 
Product  for  a  specified  purpose  of  technology 
transfer  or  research  and  development, 
including  without  limitation  evaluation,  and 
without  transferring  ownership  to  the  bailee. 

(c)  Allowable  Ccxts. 

(1)  The  Contractor  shall  establish  and  carry 
out  its  technology  transfer  efforts  through 
appropriate  organizational  elements 
consistent  with  the  requirements  for  an 
Office  of  Research  and  Technology 
Applications  (ORTA)  porsuant  to  paragraphs 
(b)  and  (c)  of  Section  11  of  the  Stevenson- 
Wydler  Technology  Iimovation  Act  of  1980, 
as  amended  (15  U.S.C  3710).  The  costs 
associated  with  the  conduct  of  technology 
transfar  through  the  ORTA  including 
activities  associated  with  obtaining, 
maintaining,  licensing,  and  assigning 
Intellectual  Property  rights,  increasing  the 
potential  for  the  transfer  of  technology,  and 
the  wndespread  notice  of  technology  transfer 
opportunities,  shall  be  deemed  allowable 
provided  that  such  costs  meet  the  other 
requirements  of  the  allowable  costs 
provisions  of  this  Contract.  In  addition  to  any 
separately  designated  funds,  these  costs  in 
any  fiscal  year  shall  not  exceed  an  amount 
equal  to  0.5  percent  of  the  operating  funds 
included  in  the  Federal  research  and 
development  tnidget  (including  Work  For 
Others)  of  the  Laboratory  for  that  fiscal  year 
without  written  approval  of  the  Contracting 
Officer. 

(2)  The  Contractor's  participation  in 
litigation  to  enforce  or  defend  Intellectual 
Property  claims  incurred  in  its  technology 
transfer  effiorts  shall  be  as  provided  in  the 
clause  entitled  "Litigation  and  Claims"  of 
this  Contract 

(d)  Conflicts  of  Interest — Technology 
Transfer.  The  Contractor  shall  have 
implementing  procedures  that  seek  to  avoid 
employee  and  organizational  conflicts  of 
interest,  or  the  appearance  of  conflicts  of 
interest,  in  the  conduct  of  its  technology 
transfer  activities.  These  procedures  shall 
apply  to  other  persons  participating  in 
Laboratory  research  or  related  technology 
transfer  activities.  Such  implementing 
procedures  shall  be  provided  to  the 
Contracting  Officer  for  review  and  approval 
within  sixty  (60)  days  after  execution  of  this 
contract  The  Contracting  Officer  shall  have 
thirty  (30)  days  thereafter  to  approve  or 
require  specific  changes  to  such  procedures. 
Such  implementing  procedures  shall  include 
procedures  to: 

(1)  Inform  employees  of  and  require 
conformance  with  standards  of  conduct  and 
integrity  in  connection  with  the  CRADA 
activity  in  accordance  with  the  provisions  of 
paragraph  (n)(5)  of  this  clause; 

(2)  Review  and  approve  employee 
activities  so  as  to  avoid  conflicts  of  interest 


arising  from  commercial  utilization  activities 
relating  to  Contractor-developed  Intellectual 
Property; 

(3)  Conduct  work  performed  using 
royalties  so  as  to  avoid  interference  with  or 
adverse  effects  on  ongoing  DOE  projects  and 
programs; 

(4)  Conduct  activities  relating  to 
commercial  utilization  of  Contractor- 
developed  Intellectual  Property  so  as  to  avoid 
interference  with  or  adverse  effects  on  user 
facility  or  WFO  activities  of  the  Contractor; 

(5)  Conduct  DOE-fiinded  projects  and 
programs  so  as  to  avoid  the  appearance  of 
conflicts  of  interest  or  actual  conflicts  of 
interest  with  non-Govenunent  funded  woric; 

(6)  Notify  the  Contracting  Officer  with 
respect  to  any  new  work  to  be  performed  or 
proposed  to  be  performed  under  the  Contract 
for  DOE  or  other  Federal  agencies  where  the 
new  work  at  propoeal  involves  Intellectual 
Property  in  Mmioi  the  Contractor  has 
obtained  or  intends  to  request  or  elect  title; 

(7)  Except^  provided  elsewhere  in  this 
Contract,  obtain  the  approval  of  the 
Contracting  Officer  for  any  licensing  of  or 
assignment  of  title  to  Intellectual  Property 
rights  by  the  Contractor  to  any  business  or 
corporate  affiliate  of  the  Contractor, 

(8)  Obtain  the  approval  of  the  Contracting 
Officer  prior  to  any  assignment,  exclusive 
licensing,  or  option  for  exclusive  licensing,  of 
Intellectual  Property  to  any  person  who  has 
been  a  Laboratory  employee  within  the 
previous  two  years  or  to  the  company  in 
which  he  or  she  is  a  principal;  and 

(9)  Notify  non-Federal  sponsors  of  WFO 
activities,  or  non-Federal  users  of  user 
facilities,  of  any  relevant  Intellectual 
Property  interest  of  the  Contractor  prior  to 
execution  of  WFOs  or  user  agreements. 

(10)  Notify  DOE  prior  to  eraluating  a 
proposal  by  a  third  party  or  DOE,  when  the 
subject  matter  of  the  proposal  involves  an 
elected  or  waived  subject  invention  under 
this  contract  or  one  in  which  the  Contractor 
intends  to  elect  to  retain  title  under  this 
contract 

(e)  Fairness  of  Opportunity.  In  conducting 
its  technology  transfer  activities,  the 
Contractor  shall  prepare  procedures  and  take 
all  reasonable  measures  to  ensure  widespread 
notice  of  availabilify  of  technologies  suited 
for  transfer  and  opportunities  for  exclusive 
licensing  and  joint  research  arrangements. 
The  requirement  to  widely  disseminate  the 
availability  of  technology  transfer 
opportunities  does  not  apply  to  a  specific 
application  originated  outside  of  the 
Laboratory  and  by  entities  other  than  the 
Contracts. 

(f)  U.S.  Industrial  Competitiveness. 
(1)  In  the  interest  of  enhancing  U.S. 

Industrial  Competitiveness,  the  Contractor 
shall,  in  its  licensing  and  assignments  of 
Intellectual  Property,  give  preference  in  such 
a  manner  as  to  enhance  the  accrual  of 
economic  and  technological  benefits  to  the 
U.S.  domestic  economy.  The  Contractor  shall 
consider  the  following  factors  in  all  of  its 
licensing  and  assignment  decisions  involving 
Laboratory  intellectual  property  where  the 
Laboratory  obtains  rights  during  the  course  of 
the  Contractor's  operation  of  the  Laboratory 
under  this  contract: 

(i)  whether  any  resulting  design  and 
development  will  be  performed  in  the  United 


States  and  whether  resulting  products, 
embodying  parts,  including  components 
thereof,  will  be  substantially  manufactured  in 
the  United  States;  or 

(ii)  (A)  whether  the  proposed  licensee  or 
assignee  has  a  business  unit  located  in  the 
United  States  and  whether  significant 
economic  and  technical  benefits  will  flow  to 
the  United  States  as  a  result  of  the  license  or 
assignment  agreement;  and 

(B)  in  licensing  any  entity  subject  to  the 
control  of  a  foreign  company  or  government, 
whether  such  foreign  government  p>emiit8 
United  States  agencies,  organizations  or  other 
ftersons  to  enter  into  cooperative  research 
and  development  agreements  and  licensing 
agreements,  and  has  policies  to  protect 
United  States  Intellectual  Property  rights. 

(2)  If  the  Contractor  determines  that  neither 
of  the  conditions  in  paragraphs  (f)(l)(i)  or  (ii) 
of  this  clause  are  likely  to  be  fulfilled,  the 
Contractor,  prior  to  entering  into  such  an 
agreement,  must  obtain  the  approval  of  the 
Contracting  Officer.  The  Contracting  Officer 
shall  act  on  any  such  requests  for  approval 
within  thirty  (30)  days. 

(3)  The  Contractor  agrees  to  be  bound  by 
the  provisions  of  35  U.S.C  204  (Preference 
for  United  Sfates  industry). 

(g)  Indemnity— Product  Liability.  In 
entering  into  written  technology  transfer 
agreements,  including  but  not  limited  to, 
research  and  development  agreements, 
licenses,  assignments  and  CRADAs,  the 
Contractor  agrees  to  include  in  such 
agreements  a  requirement  that  the  U.S. 
Government  and  the  Contractor,  except  for 
any  negligent  acts  or  omissions  of  the 
Contractor,  be  indemnified  for  all  damages, 
costs,  and  expenses,  including  attorneys' 
fees,  arising  from  personal  injury  or  property 
damage  occurring  as  a  result  of  the  maiung, 
using  or  selling  of  a  product,  process  or 
service  by  or  on  behalf  of  the  Participant,  its 
assignees  or  licensees  which  was  derived 
from  the  work  performed  under  the 
agreement.  The  Contractor  shall  identify  and 
obtain  the  approval  of  the  Contracting  Officer 
for  any  proposed  exceptions  to  this 
requirement  such  as  where  State  or  local  law 
expressly  prohibit  the  Participant  from 
providing  indemnification  or  where  the 
research  results  will  be  placed  in  the  public 
domain, 
(h)  Disposition  of  Income. 
(1)  Royalties  or  other  income  earned  or 
retained  by  the  Contractor  as  a  result  of 
performance  of  authorized  technology 
transfer  activities  herein  shall  be  used  by  the 
Contractor  for  scientific  research, 
development,  technology  transfer,  and 
education  at  the  Lal)oratory,  consistent  with 
the  research  and  development  mission  and 
objectives  of  the  Laboratory  and  subject  to 
Section  12(b)(5)  of  the  Stevenson-Wydler 
Xsehnology  Irmovation  Act  of  1980,  as 
amended  (15  U.S.C  3710a(b)(5))  and  Chapter 
38  of  the  Patent  Laws  (35  U.S.C.  200  et  seq.) 
as  amended  through  the  effective  date  of  this 
contract  award  or  modification.  If  the  net 
amounts  of  such  royalties  and  income 
received  bom  patent  licensing  after  payment 
of  patenting  costs,  licensing  costs,  payments 
to  inventors  and  other  expenses  incidental  to 
the  administration  of  Subject  Inventions 
during  any  fiscal  year  exceed  5  percent  of  the 
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Laboratory's  budge^  for  that  Hscal  year,  75 
percent  of  such  exczss  amounts  shall  be  paid 
to  the  Treasury  of  t^e  United  States,  and  the 
remaining  amount  of  such  excess  shall  be 
used  by  the  Contractor  for  the  purposes  as 
described  above  in  this  paragraph.  Any 
inventions  arising  Out  of  suck  scientific 
research  and  development  activities  shall  be 
deemed  to  be  Sublet  Inventions  under  the 
Contract. 

(2)  Tba  Contractor  shall  include  as  a  part 
of  its  annual  Laboratory  Institutional  Plan  or 
other  such  annual  document  a  plan  setting 
out  those  uses  to  which  royalties  and  other 
income  received  as'a  result  of  performance  of 
authorized  technology  transiiBr  activities 
herein  will  be  applied  at  the  Laboratory,  and 
at  the  end  of  the  ye#r,  provide  a  separate 
accounting  for  howithe  funds  were  actually 
used.  Under  no  circumstances  shall  these 
royalties  and  income  be  used  for  an  illegal 
augmentaticm  of  fufds  furnished  by  the  U.S. 
CovenunenL 

(3)  The  Contract<|r  shall  establish  subject  to 
the  approval  of  the  Contracting  Officer  a 
policy  for  making  aiwards  or  slmring  of 
royalties  with  Contfactor  employees,  other 
coinventors  and  coauthors,  including  Federal 
employee  coinventors  when  deemed 
appropriate  by  the  Contracting  Officer. 

(i)  Tmnsfer  to  Sufxessor  Contractor.  In  the 
event  of  termination  or  upon  the  expiration 
of  this  Contract,  any  unexpended  balance  of 
income  received  for  use  at  the  Laboratory 
shall  be  transferred,  at  the  Contracting 
Officer's  request,  to  a  successor  contractor,  or 
in  the  absence  of  a  successor  contractor,  to 
such  other  entity  a^  designated  by  the 
Contracting  Of{k:er;  The  Contractor  shall 
transfer  title,  as  ono  package,  to  the  extent  the 
Contractor  retains  ^ti».  in  all  patents  and 
patent  applicationsv  licenses,  accotmts 
containing  royalty  revenues  from  such 
license  agreements,  including  equity 
poaitioas  in  third  pprty  entities,  and  other 
Intellectual  Property  righta  which  arose  at  the 
Laboratory,  to  the  successor  contractor  or  to 
the  Government  as  directed  by  the 
Contracting  Officeiy 

(j)  Technology  Ttansfar  Affecting  the 
National  Security. 

(1)  The  Contractor  shall  notify  and  obtain 
the  approval  of  the  Contracting  Officer,  prior 
to  entering  into  any  technology  transfer 
arrangement,  when  such  technology  or  any 
part  of  such  techncdogy  is  classified  or 
sensitive  under  Se<^on  148  of  the  Atomic 
Energy  Act  (42  U.S1C  2168).  Such 
notification  shall  ioclude  sufficient 
information  to  enakle  DOE  to  determine  the 
extent  that  commeicialization  of  such 
technology  would  enhance  or  diminish 
seciiiity  interests  of  the  United  States,  or 
diminish  communications  within  DOE's 
nuclear  weapon  production  complex  E)OE 
shall  use  its  best  efforts  to  complete  its      .^ 
determination  within  sixty  (60)  days  of  the 
Contractor's  notification,  and  provision  of 
any  supporting  infit>rmation,  and  DOE  shall 
promptly  notify  the  Contractor  as  to  whether 
the  technology  is  transferable. 

(2)  The  Contractor  shall  include  in  all  of 
its  technology  transfer  agreements  with  third 
parties,  including,  but  not  limited  to, 
CRADAs,  licensing  agreements  and 
assignments,  notice  to  such  third  parties  that 


the  export  of  goods  and/or  Technical  Data 
from  the  United  States  may  require  some 
form  of  export  control  license  or  other 
authority  from  the  U.S.  Government  and  that 
feilure.to  obtain  such  export  control  license 
may  result  in  criminal  liability  under  U.S. 
laws. 

(3)  For  oth«  than  fundamental  research  as 
defined  in  National  Security  Decision 
Directive  189,  the  Contractor  is  responsible  to 
conduct  internal  export  control  reviews  and 
assure  that  technology  is  transferred  in 
accordance  with  applicable  law. 

(k)  Records.  The  Contractor  shall  maintain 
records  of  its  technology  transfer  activities  in 
a  manner  and  to  the  extent  satisfectory  to  the 
DOE  and  specifically  including,  but  not 
limited  to,  the  licensing  agreements, 
assignments  and  the  records  required  to 
implement  the  requirements  of  paragraphs 
(e),  (f),  and  (h)  of  this  clause  and  shall 
provide  reports  to  the  Contracting  Officer  to 
enable  DOE  to  maintain  the  reporting 
requirements  of  Section  12(c)(6]Lof  the 
Stevenson- Wydler  Technology  Innovation 
Act  of  198a  as  amended  (15  U.S.C. 
37iaa(cK6)).  Such  reports  shall  be  made 
annually  in  a  format  to  be  agreed  upon      •    • 
between  the  Contractor  and  DOE  and  in  such 
a  format  which  will  serve  to  adequately 
inform  DOB  of  the  Contractor's  technology 
transfer  activities  while  protecting  any  data 
ntot  subfect  to  disclosure  under  the  Rights  in 
Technical  Data  clause  and  paragraph  (n)  of 
this  clause.  Such  records  shall  be  made 
available  in  accordance  with  the  clauses  of 
this  Contract  pertaining  to  inspection,  audit 
and  examination  of  records. 

(1)  Reports  to  Congress.  To  fecilitate  DOE's 
reporting  to  Congress,  the  Contractor  is 
required  to  submit  annually  to  DOE  a 
technology  transfer  plan  for  conducting  its 
technology  transfer  function  for  the 
upcoming  year,  including  plans  for  securing 
Intellectual  Property  rights  in  Laboratory 
innovations  with  commercial  promise  and 
plans  for  managing  such  innovations  so  as  to 
benefit  the  competitiveness  of  United  States 
industry.  This  plan  shall  be  provided  to  the 
Contracting  Officer  on  or  before  October  1st 
of  each  year. 

(m)  Oversight  and  Appraisal.  The 
Contractor  is  responsible  for  developing  and 
implementing  effective  internal  controls  for 
all  technology  transfer  activities  consistent 
with  the  audit  and  record  requirements  of 
this  Contract.  Laboratory  Contractor 
performance  in  implementing  the  technology 
transfer  mission  and  the  effectiveness  of  the 
Contractor's  procedures  will  be  evaluated  by 
the  Contracting  Officer  as  part  of  the  annual 
appraisal  process,  with  input  from  the 
cognizant  Secretarial  Officer  or  program 
office. 

(n)  Technology  Transfer  Through 
Cooperative  Research  and  Development 
Agreements.  Upon  approval  of  the 
Contracting  Officer  and  as  provided  in  a  DOE 
approved  Joint  Work  Statement  (]WS),  the 
Laboratory  Director  or  his  designee  may  enter 
into  CRADAs  on  behalf  of  the  DOE  subject 
to  the  requirements  set  forth  in  this 
paragraph. 

(1)  Review  and  Approval  of  CRADAs 

(i)  Except  as  otherwise  directed  in  writing 
by  the  Contracting  Officer,  each  JWS  shall  be 


submitted  to  the  Contracting  Officer  for 
approval.  The  Contractor's  Laboratory 
Director  or  designee  shall  provide  a  program 
mission  impact  statement  and  shall  include 
an  impact  statement  regarding  related 
Intellectiul  Property  rights  known  by  the 
Contractor  to  be  owned  by  the  Government 
to  assist  the  Contracting  Officer  in  his 
approval  determination. 

(ii)  The  Contractor  shall  also  include 
(specific  to  the  proposed  CRADA],  a 
statement  of  compliance  with  the  Fairness  of 
Opportunity  requirements  of  paragraph  (e)  of 
this  clause. 

(iii)  Within  ninety  (90)  days  after 
submission  of  a  JWS,  the  Contracting  Officer 
shall  approve,  disapprove  or  request 
modification  to  the  JWS.  If  a  modification  is 
required,  the  Contracting  Officer  shall 
approve  or  disapprove  any  resubmission  of  , 
the  JWS  within  thirty  (30)  days  of  ite 
resubmission,  or  ninety  (90)  days  from  the 
date  of  the  original  sulmiission,  whichever  is 
later.  The  Contracting  Officer  shall  provide  a 
written  explanation  to  the  Contractor's 
Laboratory  Director  or  designee  of  any 
disapproval  or  requirement  for  modification 
of  a  JWS. 

(iv)  Upon  approval  of  a  JWS,  the 
Contractor's  Laboratory  Director  or  designee 
may  submit  a  CRADA,  based  upon  the 
approved  JWS,  to  the  Contracting  Officer. 
The  Contracting  Officer,  within  thirty  (30) 
days  of  reoeipt  of  the  CRADA,  shall  approve 
or  request  modification  of  the  CRADA.  If  the 
Contracting  Officer  requests  a  modification  of 
the  CRADA,  an  explanation  of  such  request 
shall  be  provided  to  the  Laboratory  Director 
or  designee. 

(v)  Except  as  otherwise  directed  in  writing 
by  the  Contracting  Officer,  the  Contractor 
shall  not  enter  into,  or  begin  work  under,  a 
CRADA  until  approval  of  the  CRADA  has 
been  granted  by  the  Contracting  Officer.  The 
Contractor  may  submit  its  proposed  CRADA 
to  the  Contracting  Officer  at  the  time  of 
submitting  its  proposed  JWS  or  any  time 
thereafter.  However,  the  Contracting  Officer 
is  not  obligated  to  respond  under  paragraph 
(n)(l)(iv)  of  this  clause  until  within  thirty 
(30)  days  after  approval  of  the  JWS  or  thirty 
(30)  days  after  submittal  of  the  CRADA, 
whichever  is  later. 

(2)  Selection  of  Participants  The 
Contractor's  Laboratory  Director  or  designee 
in  deciding  what  CRADA  to  enter  into  shall: 

(i)  Give  special  consideration  to  small 
business  firms,  and  consortia  involving  small 
business  firms: 

(ii)  Give  preference  to  business  units 
located  in  the  United  States  which  agree  that 
products  or  processes  embodying  Intellectual 
Property  will  be  substantially  manufectured 
or  practiced  in  the  United  States  and,  in  the 
case  of  any  industrial  organization  or  other 
person  subject  to  the  control  of  a  fweign 
company  or  government,  take  into 
consideration  whether  or  not  such  foreign 
government  permits  United  States  agencies, 
organizations,  or  other  persons  to  enter  into 
cooperative  research  and  development 
agreements  and  licensing  agreements; 

(iii)  Provide  Fairness  of  Opportunity  in 
accordance  with  the  requirements  of 
paragraph  (e)  of  this  clause;  and 
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(iv)  Give  consideration  to  the  Conflicts  of 
Interest  requirements  of  paragraph  (d)  of  this 
clause. 

(3)  Withholding  of  Data 

(i)  Data  that  is  firat  produced  as  a  result  of 
research  and  development  activities 
c(mducted  under  a  CRADA  and  that  would 
be  a  trade  secret  or  commercial  or  financial 
data  that  would  be  privileged  pr  confidential, 
if  such  data  had  been  obtained  from  a  non- 
Federal  third  party,  may  be  protected  from 
disclosure  under  die  Fi«edom  of  Information 
Act  as  provided  in  the  Stevenson-  Wydler 
Technology  Innovation  Act  of  1980,  as 
amendeddS  U.S.C  3710a(c)(7))  for  a  period 
as  agreed  in  the  CRADA  of  up  to  five  (5) 
years  from  the  time  the  date  is  first  produced. 
The  DOB  shall  cooperate  with  the  Contractor 
in  protecting  such  data. 

(ii)  Unless  otherwise  expressly  approved 
by  the  Contracting  Officer  in  advance  for  a 
specific  CRADA,  the  Contractor  agrees,  at  the 
request  of  the  Contracting  Officer,  to  transmit 
such  data  to  other  DOE  fecilities  for  use  by 
DOB  or  its  Contractora  by  or  on  behalf  of  ibe 
Government.  When  data  protected  pursuant 
to  paragraph  (n)(3)(i)  of  this  clause  is  so 
transfened,  the  Contractor  shall  clearly  mark 
the  data  with  a  legend  setting  out  the 
restrictions  against  private  use  and  hirther 
dissemination,  along  with  the  expiration  date 
of  such  restrictions. 

(iii)  In  addition  to  ite  authority  to  license 
Intellectual  Property,  the  Contractor  may 
enter  into  licensing  agreements  with  third 
parties  for  data  developed  by  the  Contractor 
under  a  CRADA  subject  to  other  provisions 
of  this  Contract.  However,  the  Contractor 
shall  neither  use  the  protection  against 
dissemination  nor  the  licensing  of  data  as  an 
alternative  to  the  submittal  of  invention 
disclosures  which  include  data  protected 
pursuant  to  paragraph  (n)(3](i)  of  this  clause. 

(4)  IVdric  For  Others.and  User  Facility 
Proffams 

(i)  WFO  and  User  Facility  Agreements 
(UFAs)  are  not  CRADAs  and  will  be  available 
for  use  by  the  Contractor  in  addition  to 
CRADAs  for  achieving  utilization  of 
employee  expertise  and  unique  fecilities  for 
maximizing  technology  transfer.  The 
Contractor  agrees  to  inform  prospective 
CRADA  participants,  which  are  intending  to 
substantially  pay  full  cost  recovery  for  the 
efiort  under  a  proposed  CRADA,  of  the 
availability  of  alternative  forms  of 
agreements,  i.e.,  WFO  and  UFA,  and  of  the 
Qass  Patent  Waiver  provisions  associated 
therewith. 

(ii)  Where  the  Contractor  believes  that  the 
transfer  of  technology  to  the  U.  S.  domestic 
economy  will  benefit  from,  or  other  equity 
considerations  dictate,  an  arrangement  other 
than  the  Gass  Waiver  of  patent  rights  to  the 
sponsor  in  WFO  and  UFAs,  a  request  may  be 
made  to  the  Contracting  Officer  for  an 
exception  to  the  Class  Waivers. 

(iii)  Rights  to  inventions  made  under 
agreementa  other  than  funding  agreemente 
with  third  parties  shall  be  governed  by  the 
appropriate  provisions  incorporated,  with 
EOE  approval,  in  such  agreements,  and  the 
provisions  in  such  agreements  take 
precedence  over  any  disposition  of  righte 
contained  in  this  Contract.  Dis[x>sition  of 
rights  under  any  such  agreement  shall  be  in 


accordance  with  any  DOE  class  waiver 
(including  Work  for  Others  and  User  Class 
Waivers)  or  individually  negotiated  waiver 
which  applies  to  the  agreement 

(5)  Conflicts  of  Interest 

(i)  Except  as  provided  in  paragraph 
(nH5)(iii)  of  this  clause,  the  Contractor  shall 
assure  that  no  employee  of  the  Contractor 
shall  have  a  substantial  role  (including  an 
advisory  role)  in  the  preparation,  negotiation, 
or  approval  of  a  CRADA,  if,  to  such 
employee's  knowledge: 

(A)  Such  employee,  or  the  spouse,  child, 
parent,  sibling,  or  partner  of  such  employee, 
pr  an  organization  (other  than  the  Contractor) 
in  which  such  employee  serves  as  an  officer, 
director,  trustee,  partner,  or  employee — 

(})  holds  financial  interest  in  any  entity, 
other  than  the  Contractor,  that  has  a 
substantial  interest  in  the  preparation, 
negotiation,  or  approval  of  the  CRADA; 

(2)  receives  a  gift  or  gratuity  from  any 
entity,  other  than  the  Contractor,  that  has  a 
substantial  interest  in  the  preparation, 
negotiation,  or  approval  of  the  CRADA;  or 

(B)  A  financial  interest  in  any  entity,  other 
than  the  Contractor,  that  has  a  substantial 
interest  in  the  preparation,  negotiation,  or 
approval  of  the  CRADA,  is  held  by  any 
person  or  organization  with  whom  such 
employee  is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment 

(ii)  'The  Contractor  shall  require  that  each 
employee  of  the  Contractor  who  has  a 
substantial  role  (including  an  advisory  role) 
in  the  preparation,  negotiation,  or  approval  of 
a  CRADA  certify  through  the  Contractor  to 
the  Contracting  Officer  that  the 
circtmistances  described  in  paragraph 
(n)(5)(i)  of  this  clause  do  not  apply  to  that 
employee. 

(iii)  The  requirements  of  paragraphs 
(n)(5)(i)  and  (n)(5Hii)  of  this  clause  shall  not 
apply  in  a  case  where  the  Contracting  Officer 
is  advised  by  the  Contractor  in  advance  of  the 
participation  of  an  employee  described  in 
those  paragraphs  in  the  preparation, 
negotiation  or  approval  of  a  CRADA  of  the 
nature  of  and  extent  of  any  financial  interest 
described  in  paragraph  (n)(5)(i)  of  this  clause, 
and  the  Contracting  Officer  determines  that 
such  financial  interest  is  not  so  substantial  as 
to  be  considered  likely  to  affect  the  integrity 
of  the  Contractor  employee's  participation  in 
the  process  of  preparing,  negptiating,  pr 
approving  the  CRADA. 

(p)  Technology  Transfer  in  Other  Cost- 
Sharing  Agreements.  In  conducting  research 
and  development  activities  in  cost-shared 
agreements  not  covered  by  paragraph  (n)  of 
this  clause,  the  Contractor,  with  prior  written 
permission  of  the  Contracting  Officer,  may 
provide  for  the  withholding  of  data  produced 
thereimder  in  accordance  with  the  applicable 
provisions  of  paragraph  (nK3)  of  this  clause. 

(End  of  clause) 

Alternate  I  (Jan  1996).  As  prescribed  in 
970.7330(b),  add  the  following  definition 
under  paragraph  (b)  and  new  paragraph  (p): 

(b)(8)  Privately  funded  technology  transfer 
means  the  prosecuting,  maintaining, 
licensing,  and  marketing  of  inventions  which 
are  not  owned  by  the  Government  (and  not 
related  to  CRADAs)  when  such  activities  are 


conducted  entirely  without  the  use  of 
Government  funds. 

(p)  Nothing  in  paragraphs  (c)  Allowable 
Costa,  (e)  Fairness  of  Opportunity,  (f)  U.S. 
Industrial  Competitiveness,  (g)  Indemnify  - 
Product  Liabilify,  (h)  Disposition  of  Income, 
and  (i)  Transfer  to  Successor  Contractor  of 
this  clause  are  intended  to  apply  to  the 
cpntractpr's  privately  funded  technology 
transfer  activities  if  such  privately  funded 
activities  are  addressed  elsewhere  in  the 
contract. 

Altnnate  n  (Jan  1996).  As  prescribed  in 
970.7330(c),  the  phrase  "weapon  production 
fedlify"  may  be  substituted  wherever  the 
word  "laboratory"  appears  in  the  clause. 

3.  A  new  subpart  970.73,  Technology 
Transfer,  consisting  of  sections 
970.7310.  970.7320,  and  970.7330.  is 
added  to  read  as  follows: 

SubfMft  970.73  Technology  Transfer 

970.7310    General. 
970.7320    Policy. 
970.7330    Contract  Clause. 

Subpart  970.73-Technology  Transfer 


970.7310 

This  subpart  prescribes  policies  and 
procedures  for  implementing  the 
National  Competitiveness  Technology 
Transfer  Act  of  1989.  The  Act  required 
that  technology  transfer  be  established 
as  a  mission  of  each  Government-owned 
laboratory  operated  under  contract  by  a 
non-Federal  entity.  The  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994  expanded  the  definition  of 
laboratory  to  include  weapon 
production  facilities  that  are  operated 
for  national  secimty  piuposes  and  are 
engaged  in  the  production, 
maintenance,  testing,  or  dismantlement 
of  a  nuclear  weapon  or  its  components. 

970.7320    Policy. 

All  new  awards  for  or  extensions  of 
existing  IX)E  laboratory  or  weapon 
production  facility  management  and 
operating  contracts  shall  have 
technology  transfer,  including 
authorization  to  award  Cooperative 
Research  and  Development  Agreements 
(CRADAs),  as  a  laboratory  or  facility 
mission  under  Section  11(a)(1)  of  the 
Stevenson-Wydler  Technology 
Innovation  Act  of  1980,  as  amended.  A 
management  and  operating  contractor 
for  a  facility  not  deemed  to  be  a 
laboratory  or  weapon  production  facility 
may  be  authorized  on  a  case-by-case 
basis  to  support  the  EXDE  technology 
transfer  mission  including,  but  not 
Umited  to,  participating  in  CRADAs 
awarded  by  EKDE  laboratories  and 
weapon  production  facilities. 

970.7330    Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  970.5204-40,  Technology 
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transfer  mission,  \n  each  solicitation  for 
a  new  or  an  extension  of  an  existing 
laboratory  or  weapon  production  facility 
management  and  operating  contract. 

(b)Tf  the  contractor  is  a  nonprofit 
organization  or  sitiall  business  eligible 
under  35  U.S.C.  2D0  et  seq.,  to  receive 
title  to  any  inventions  under  the 
contract  and  proposes  to  fund  at  private 
expense  the  maintaining,  licoising,  and 
marketing  of  the  itiventions,  the 
contracting  officer  shall  use  the  basic 
clause  with  its  Alternate  I. 

(c)  The  contracting  officw  may 
substitute  the  Altamate  n  phrase 
"weapon  production  fecility"  wherever 
the  word  "laboratory"  appears  in  the 
clause  where  the  (scility  is  operated  for 
national  security  purposes  and  en^ged 
in  the  production^  maintenance,  testing, 
or  dismantiementof  a  nuclear  weapon 
or  its  componenta. 

(FR  Doc.  95-31187  Filed  12-21-95;  8:45  ami 
MJJNG  COOC  M8»41> 

I  =^ 

DEPARTMENT  OF  COMMERCE 

National  OceaniQ  and  Atmospheric 
Administration 

50  CFR  Part  678 
[LO.  1212968] 

Groundfiali  of  th4  Bering  Sea  and 
Aieutian  isiands  Area;  Approval  of 
Community  Davslopmant  Plans 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Aditinistration  (NOAA). 

Commerce. 

ACTKM:  Allocatioi  of  Community 

Development  Quota  of  pollock  for  1996- 

98. 

SUMMARY:  NMFS  announces  the 
approval  of  reconimendations  made  by 
the  Governor  of  the  State  of  Alaska 
(Governor)  for  Co^nmunity  Development 
Plans  (CDPs)  durifig  the  calendar  years 
1996-98  under  authority  of  the 
Community  Development  Quota  (CDQ) 
program,  lliis  action  announces  the 
decision  of  NMFS  to  approve  the 
Governor's  recom  mended  CDPs, 
including  the  pol  ock  CDC^  for  each 


UMI 


subarea  or  district,,  and  the  availability 
of  findings  undmlying  the  decision. 

B-FECTIVE  DATS  Efliactive  January  1. 
1996. 

ADDRESSES:  Copies  of  the  findings  made 
by  NMFS  in  approving  the  Governor's 
recommendations  may  be  obtained  firom 
the  Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  AK  99802,  Attn:  Lori  Gravel. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C  Ham,  907-586-7228. 

SUPPLBUBITARY  INFORMATION:  The 
pollock  CDQ  program  originally  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Coimdl)  and 
submitted  as  part  of  Amendment  18  to 
the  Fishery  Management  Plan  (FMP)  for 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area,  whidi 
was  approved  in  part  by  the  Secretary 
of  Commerce  (57  FR  23321,  June  3. 
1992).  Initial  Federal  regulations 
implemoiting  the  CDQ  program  became 
effective  on  Novomber  18, 1992  (57  FR 
54936,  November  23. 1992)  and  expire 
on  December  31, 1995.  The  Council 
proposed  re-authorizing  the  CDQ 
program  for  an  additional  3  years  as  pert 
of  Amendment  38  to  the  FMP.  NMFS 
approved  this  amendment  on  November 
28. 1995.  Regulations  implementing  the 
pollock  CDQ  program  for  1996, 1997. 
and  1998,  were  published  on  December 
12. 1995  (60  FR  63654),  and  will  be 
efiective  on  January  1, 1996. 

Eligible  western  Alaska  communities 
submitted  six  proposed  CDPs  requesting 
CDQs  to  the  Governor  under  §  675.27. 
The  State  of  Alaska  conducted  a  public 
hearing  on  September  23, 1995,  in 
SeatUe,  WA.  during  which  all  interested 
persons  had  an  opportunity  to  be  heard. 
The  hearing  covered  the  substance  and 
content  of  the  proposed  CDPs  in  such  a 
manner  that  the  general  public,  and 
particularly  the  afiiected  parties,  had  a 
reasonable  opportimity  to  understand 
the  impact  of  each  proposed  CDP.  The 
Governor  made  available  for  public 
review  all  State  of  Alaska  materials 
pertinent  to  the  hearing  at  the  tim»4he 
hearing  was  announced.  The  pubUc 
hearing  held  by  the  State  of  AJaska 
satisfied  the  requirements  of  §  675.27(a). 


The  Governor  consulted  the  Council 
concerning  the  proposed  CDPs  during 
the  Council's  September  1995  meeting. 
The  Council  reviewed  copies  of  the  CDP 
executive  summaries,  siunmary  sheets, 
and  the  Governor's  recommended 
allocations  and  unanimously  concurred 
in  the  Governor's  recommendations. 

Upon  receiving  the  Governor's 
recommendations  on  November  1, 1995, 
NMFS  commenced  a  review  of  the 
record  to  determine  whether  the 
community  eligibility  critoria  and  the 
evaluation  criteria  set  forth  in    ■ 
regulations  implementing  the  CDQ 
program  have  been  met  NMFS  has 
found  that  the  Governor's 
recommendations  for  approval  of 
proposed  CDPs  are  consistent  with  the 
community  eligibility  conditions  and 
evaluation  criteria  and  other  applicable 
provisions  of  the  regulations. 

As  required  by  §  675.27(c)(1),  NMFS 
publishes  this  announcement  of 
approval  of  the  Governor's 
recommendations,  including  the  CDQ 
allocated  to  each  CDP  (see  table  below) 
and  the  availability  of  the  findings 
regarding  this  decision  (see  ADDRESSES). 
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CDQredpieni 


Aleutian  PriMof  Island  Community 
Development  Association  

Bristol  Bay  Economic  Development 
Cocporation  

Central  Bering  Sea  Rshermen's 
Association 

Coastal  Villages  Fishing  Coopera- 
tive   

Norton  Sound  Economic  Develop- 
ment Corporation  

Yukon  Delta  Fisheries  Develop- 
ment Corporation  


CDQ  for 
1906, 
1997, 
and 
1998 

cenQ 


16 
20 
04 
25 
22 
13 


Antlioritjr:  This  action  is  taken  under  50 
CFR  675.27. 

Dated:  December  14. 1995. 
Gary  Matlock. 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-31182  Piled  12-21-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  matang  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Offico  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  12 
[Docket  Na  95-30] 
RIN 15S7-AB42 

Recordkeeping  and  Confirmation 
Requirements  for  Securities 
Transactions 

AGBCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
revise  its  rules  that  prescribe 
recordkeeping  and  confirmation 
requirements  for  sectuities  transactions. 
This  proposal  is  another  part  of  the 
OCC's  Regulation  Review  Program  to 
update  and  streamline  OCC  regulations 
and  reduce  imnecessary  regulatory  costs 
and  other  buirdens.  The  proposal 
reorganizes  the  OCC's  regulation  by 
placing  related  subjects  together, 
clarifying  areas  where  the  rules  are 
tmclear  or  confusing,  incorporating 
significant  OCC  interpretations,  and 
updating  various  provisions  to  address 
market  developments  and  regulatory 
changes  by  other  regulators  that  afiect 
requirements  for  recordkeeping  and 
confirmation  of  securities  transactions 
by  national  banks. 

DATES:  Comments  must  be  received  by 
February  20, 1996. 
ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency.  250  E  Street,  SW, 
Washington,  DC  20219.  Attention: 
Docket  No.  95-30.  In  addition, 
comments  may  be  sent  by  fax  to  202- 
874-5274  or  by  electronic  mail  to 
REG.COMMENTS@OCC.TREAS.GOV. 
Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzette  H.  Greco,  Senior  Attorney, 


Securities  and  Corporate  Practices 
Division  (202-874-5210);  Joseph  W. 
Malott,  National  Bank  Examiner,  Capital 
Markets  Division  (202-874-5070); 
William  L.  Granovsky,  National  Bank 
Examiner,  Compliance  (202-874—4861). 

SUPPI.EMENTARY  INFORMATION: 

Background 

OCC  Regulation  Review  Program 

The  OCC  is  proposing  revisions  to  12 
CFR  part  12  as  part  of  its  Regulation 
Review  Program.  Pursuant  to  this 
Program,  the  OCC  is  reviewing  all  its 
rules.  Rules  that  are  not  necessary  to 
protect  against  unacceptable  risks,  that 
do  not  support  equitable  access  to 
banking  services  for  all  consumers,  or 
that  are  not  needed  to  accompUsh  other 
statutory  responsibilities  of  the  OCC 
will  be  revised  or  eliminated. 

Where  risks  are  meaningful  and 
regulation  is  appropriate,  the  OCC  will 
examine  its  rules  to  determine  if  they 
achieve  their  purpose  most  efficiently, 
hi  this  regard,  the  OCC  recognizes  that 
one  source  of  regulatory  cost  is  the 
failure  of  regulations  to  provide  clear 
guidance  because  they  are  difficult  to 
follow  and  understand.  Therefore,  an 
important  component  of  the  Regulation 
Review  Program  is  to  revise  regulations, 
where  appropriate,  to  improve  clarity 
and  better  communicate  the  standards 
that  the  rules  are  intended  to  convey. 

Revisions  to  12  CFR  part  12  present 
particular  challenges  in  several  regards 
because  the  part  implements 
requirements  from  difiisrent  statutory 
sources,  addresses  transactions  of  a 
specialized  and  often  technical  nature, 
and  currently  is  out  of  date  in  certain 
respects. 

Recordkeeping  and  Confirmation 
Requirements  for  Securities 
Transactions 

The  OCC  adopted  part  12  on  July  24, 
1979  (44  FR  43252).  to  establish 
requirements  applicable  to  national 
banks  effecting  securities  transactions 
for  customers,  including  recordkeeping 
and  confirmation  requirements.  The 
OCC  amended  part  12  on  E)ecember  31, 
1979  (44  FR  77137)  to  include 
additional  suggestions  reconunended  by 
commenters,  and  the  part  became 
effective  on  January  1, 1980.  The  OCC 


has  not  significantly  changed  part  12 
since  then.' 

Since  that  time,  there  have  been 
significant  changes  in  securities 
regulation  and  market  practices.  For 
example.  Congress  enacted  the 
Govenunent  Securities  Act  of  1986, 15 
U.S.C.  78o-5,  requiring  the  registration 
of  government  securities  brokers  and 
dealere,  including  financial  institutions, 
and  regulating  transactions  in 
government  securities.  Recently,  the 
Securities  and  Exchange  Commission 
(SEC)  adopted  amendments  to  its 
confirmation  rule  requiring  additional 
disclosures  and  restructuring  the  rule. 
See  Securities  Exchange  Act  of  1934 
Rule  lOb-10. 17  CFR  240.10b-10  (SEC 
Rule  lOb-10). 

Under  SEC  Rule  lOb-10,  the  SEC 
requires  a  broker/dealer  to  send  a 
customer  notification  of  a  sectuities 
transaction  at  or  before  the  completion 
of  the  transaction.  The  SEC  defines 
"completion  of  the  transaction" 
generally  to  be  the  time  of  payment  or 
partial  payment  and/or  delivery  of  the 
security.  See  17  CFR  240.10b-10(d)(2). 
The  SEC  also  has  shortened  the 
standard  settlement  period  for  broker/ 
dealer  trades  from  five  to  three  days 
(T+3  Settlement)  effective  on  June  7, 
1995.  See  Securities  Exchange  Act 
Release  No.  33023,  58  FR  52891  (Oct. 
13, 1993).  ]n  addition,  for  trades  in 
government  securities,  next  day 
settlement  is  industry  practice. 
Currently,  part  12  generally  requires  a 
national  baink  to  send  a  customer 
notification  of  a  securities  transaction 
within  five  business  days  from  the  date 
of  the  transaction. 

Proposal 

The  proposal  modernizes  the  rules  in 
part  12  and  reduces  unnecessary 
regulatory  burdens,  where  possible.  In 


■  In  lOTfl,  th«  Board  of  Governors  of  (be  Federal 
Reserve  System  (FRB)  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  adopted  regulations 
similar  to  part  12.  See  12  CFR  2O8.80c),  44  FR  43258 
Ouly  24, 1979)  (FRB  regulation);  12  CFR  part  344, 
44  FR  43261  (July  24. 1979)  (FDIC  regulation).  Since 
that  time,  neither  of  these  agencies  has  significantly 
changed  these  regulations,  although  recently  the 
FDIC  adopted  a  regulation  concerning  authority  to 
waive  certain  requirements  of  part  344,  similar  to 
the  authority  in  §  12.7(d)  of  part  12.  See  60  FR  711 1 
(Feb.  7, 1995).  Consequently,  the  current 
regulations  for  all  three  Federal  banking  agencies 
are  very  similar.  The  OCC  and  the  other  Federal 
benlcing  agencies  tiave  been  meeting  and  discussing 
changes  to  the  FRB's  and  the  FDIC's  rules 
substantively  similar  to  those  proposed  today  by  the 
DOC 
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order  to  make  par^  12  more  accessible 
and  easier  to  use,  tbe  proposal  also 
restructures  many  sections  and  updates 
others  by  incorpo^ting  significant  OCC 
interpretive  positions  and  reflecting 
regulatory  change$  by  other  agencies. 
The  following  dis^ssion  identifies  and 
explains  proposed  changes.  A 
Derivation  Table  identifying  the 
proposed  changes  and  keying  them  to 
the  current  rule  appears  at  the  end  of 
this  preamble. 

The  OCC  reque^s  comments  on  all 
aspects  of  the  proposal,  as  well  as 
specific  comments  on  changes  in  the 
rule.  I 

Authority,  Purpos^,  and  Scope  (§  12.1) 

The  proposal  revises  the  scope  section 
(§  12.1)  to  clarify  the  securities 
transactions  to  which  part  12  applies 
and  identify  the  types  of  transactions 
that  are  subject  to  other  regulatory 
schemes.  Paragraph  (c)(1)  provides  the 
rules  of  general  applicability  and 
paragraph  (c)(2)  sets  forth  exemptions. 
Generally,  any  national  bank  effecting  a 
securities  transaction  for  a  customer  is 
subject  to  the  requirements  of  part  12,. 
unless  the  transadion  specifically  is 
exempted. 

For  example,  th^  part  12  requirements 
apply  to  transactic$as  in  mutual  funds  as 
well  as  other  securities.  While 
investment  companies,  commonly 
referred  to  as  mutiial  funds,  must 
register  with  the  SEC  under  the 
Investment  Comply  Act  of  1940 
(Investment  CtHnp^y  Act),  15  U.S.C 
80a-l  et  seq.,  and  ere  subject  to 
numerous  legal  requirements,^  the 
requirements  of  pqrt  12  govern  national 
banks  effiacting  trades  for  customers  in 
mutual  fund  shared.  Some  requirements 
of  the  Investment  Company  Act  and  its 
regulations  also  may  apply  to  national 
banks  providing  services  to  an 
investment  company  or  acting  as  the 
investment  company's  investment 
adviser.  See  e.g..  16  U.S.C.  80a-17;  15 
U.S.C  80a-30;  17  CFR  270.17J-1;  17 
CFR270.31a-l. 

The  OCC  recognizes  that  national 
banks  may  enter  into  various 
arrangements  witb  registered  broker/ 
dealers  that  permit  the  broker/dealers  to 
operate  on  the  bank's  premises.  Part  12 
generally  does  not  apply  to  securities 


'The  Investment  Conipany  Act  and  Its 
implementing  regulations  contain  various 
provisions  relating  to  the  formation  and  operation 
of  an  investment  compary.  including  provisions  on 
tbe  distribution  and  pricing  of  shares,  fiduciary 
duties  of  directors,  transactions  with  affiliates, 
pennissible  capital  structures,  disclosure  and 
reporting  requirements,  and  other  requirements.  See 
15  U.S.C.  80a-l  ef  seq.:  17  CFR  part  270. 
Investment  companies  also  may  need  to  register 
their  shares  under  the  Securities  Act  of  1933.  See 
IS  U.S.C  77a  et  teq. 


transactions  effected  by  these  broker/ 
dealers  for  their  customers.  As 
registered  broker/dealers,  they  already 
are  subject  to  the  SEC's  recordkeeping 
and  confirmation  rules.  If,  however,  tiie 
bank  is  using  this  broker/dealer  to  clear 
securities  transactions  effected  by  the 
bank- for  the  bank's  own  customers,  then 
the  requirements  of  part  12  would  apply 
to  the  bank. 

Government  Securities  Transactions 

National  banks  conducting 
government  securities  transactions  for 
their  customers  also  are  within  the 
scope  of  part  12.  Government  securities 
are  defined  in  section  3(a)(42)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(42)),  and  include  but  are 
not  limited  to  United  States  Treasury 
securities  and  securities  issued  or 
guaranteed  by  Federal  government 
agencies  and  government-sponsored 
enterprises. 

The  Etepartment  of  the  Treasury, 
under  its  authority  pursuant  to  the 
Government  Securities  Act  of  1986 
(GSA),  15  U.S.C.  780-5,  has  issued 
regulations  in  17  CFR  parts  400  through 
405,  449,  and  450,  applicable  to  many 
government  securities  transactions  by 
national  banks  (GSA  regulations).  The 
GSA  regulations  define  the  terms 
"government  securities  broker"  and 
"government  securities  dealer"  to 
include  financial  institutions.  See  17 
CFR  400.3  (k)  and  (1).  Part  404  of  the 
GSA  regulations  provides  specific 
recordkeeping  requirements  for 
government  securities  brokers  and 
dealers  that  are  financial  institutions. 
See  17  CFR  404.4. 

National  banks,  because  they  are 
subject  to  part  12  recordkeeping 
requirements,  are  not  required  to  follow 
the  recordkeeping  requirements  of  the 
GSA  regulations  at  17  CFR  404.2  and 
404.3.  See  17  CFR  404.4(a).  National 
banks,  however,  must  follow  other 
recordkeeping  requirements  under  the 
GSA  regulations.  See  17  CFR 
404.4(a)(3),  (b),  and  450.4(c).  (d),  and  (f). 
Part  12  confirmation  requirements  apply 
to  all  government  securities  transactions 
by  national  banks. 

Consistent  with  the  GSA  regulations, 
proposed  §  12.1(c)(2)(ii)  exempts  a 
national  bank  that  conducts  fewer  than 
500  government  securities  brokerage 
transactions  per  year  from  complying 
with  the  recordkeeping  requirements 
under  proposed  (and  current)  §  12.3.  See 
17  CFR  401.3(a)(2)(i)  and  404.4(a).  This 
exemption  does  not  apply  to 
government  securities  dealer 
transactions  by  national  banks, 
however.  Staff  at  the  Bureau  of  the 
Public  Debt,  which  is  the  organization 
within  the  Department  of  the  Treasury 


that  is  responsible  for  administering  17 
CFR  404.4(a),  has  advised  us  that  they 
are  considering  amending  this 
regulation  to  clarify  any  ambiguity 
resulting  from  the  interplay  of  the 
regulation  and  current  §  12.7(a) 
(proposed  §  12.1(c)(2)(i)),  with  respect  to 
recordkeeping  requirements  for 
financial  institutions  that  conduct 
government  securities  dealer 
transactions. 

Municipal  Securities  Transactions 

The  proposed  "scope"  section 
(§  12.1(c)(1))  also  clarifies  that  a  national 
bank's  transactions  in  municipal 
securities  that  are  not  subject  to  the 
Municipal  Securities  Rulemaking 
Board's  (MSRB)  rules,  are  subject  to  part 
12.  The  MSRB  adopts  rules  with  respect 
to  transactions  in  "mimicipal 
securities"  effected  by  brokers,  dealers, 
and  "municipal  securities  dealers."  See 
15  U.S.C  780-4;  Rules  of  the  MSRB, 
MSRB  Manual  (CCH)  1 3501  et  seq. 
Municipal  securities  are  defined  in 
section  3(a)(29)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C. 
78c(a)(29))  (Exchange  Act),  and  include 
but  are  not  limited  to  debt  obligations  of 
a  state  of  the  United  States  or  a'political 
subdivision,  such  as  a  county,  dty, 
town,  village,  or  municipal  authority, 
and  revenue  bonds.  As  defined  in  the 
Exchange  Act.  a  "mimicipal  securities 
dealer"  includes  a  bank,  as  well  as  a 
"separately  identifiable  department  or 
division  of  a  bank."  that  is  engaged  in 
the  business  of  buying  and  selling 
municipal  securities  for  its  own  account 
through  a  broker  or  otherwise.  See  15 
U.S.C  78c(a)(30).  Under  the  SEC's 
regulatory  scheme,  however,  a  bank 
need  not  register  as  a  "mimicipal 
securities  Inroker."  See  15  U.S.C. 
78c(a)(4)  and  (31). 

Thus,  under  proposed  §  12.1(c)(2)(iii), 
transactions  in  municipal  securities 
conducted  by  a  national  bank  registered 
with  the  SEC  as  a  "municipal  securities 
dealer"  are  exempt  from  part  12. 
However,  municipal  securities 
brokerage  transactions  by  a  national 
bank  not  registered  as  a  municipal 
securities  dealer  are  subject  to  part  12 
requirements. 

Other  Transactions  and  Exemptions 

The  "scope"  section  further  provides 
that  both  12  CFR  parts  9  and  12  apply 
to  a  national  bank's  securities 
transactions  effected  as  a  fiduciary, 
including  transactions  effected  for  a 
collective  investment  fund  (§  12.1(c)(1)]. 
Finally,  the  proposed  "scope"  section, 
in  the  exemptions  paragraph 
(§  12.1(c)(2)),  includes  the  current  rule's 
exception  from  certain  requirements  of 
part  12  for  banks  with  an  average  of 
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fewer  than  200  securities  transactions 
per  year  for  customers,  over  the  prior 
three  calendar  year  period,  not 
including  transactions  in  government 
securities.  The  exemptions  paragraph 
also  restates  the  current  rule's 
exemption  from  part  12  requirements 
for  activities  of  a  foreign  branch  of  a 
national  bank. 

Safe  and  Sound  Operations 

Under  proposed  §  12.1(c)(3).  the 
proposal  clarifies  that  notwithstanding 
the  exemptions  from  part  12,  the  OCC 
expects  a  national  bank  conducting 
securities  transactions  for  its  customers 
to  maintain  effective  systems  of  records 
and  controls  to  ensure  safe  and  sound 
operations.  Since  national  banks  already 
are  obligated  to  conduct  their  operations 
in  a  safie  and  sound  manner,  this 
addition  does  not  impose  any  new 
requirements;  rather,  it  emphasizes  the 
importance  of  effective  systems  with 
respect  to  all  securities  transactions. 

Definitions  (§  12.2) 

The  proposal  clarifies  and  modernizes 
§  12.2,  the  definitions  section,  by  adding 
several  definitions  and  modifying 
several  others.  The  proposal  defines 
"crossing  of  buy  and  sell  ordera,"  a  term 
used  in  proposed  §  12.7(a)(3)  (current 
§  12.6(c)).  It  also  adds  a  new  definition 
of  "completion  of  the  transaction,"  a 
term  used  in  proposed  §  12.4  (a)  and  (b). 
The  proposed  definition  is  based  on  that 
used  in  SEC  Rule  lOb-10.  the  SEC's  rule 
for  confirmation  of  transactions  by 
broker/dealers.  See  17  CFR  240.10b- 
10(d)(2),  citing  Securities  Exchange  Act 
of  1934  Rule  15cl-l,  17  CFR  240.15cl- 
1(b).  The  proposal  clarifies  the 
definition  of  "customer"  (§  12.2(e))  by 
removing  the  term  "dealer  bank"  and 
inserting  that  a  "bank  acting  as  a  broker 
or  dealer"  is  not  a  customer. 

For  purposes  of  §  12.4(b)  (8)  and  (9), 
the  proposal  adds  a  definition  of  "debt 
security"  consistent  with  the  SEC's 
definition  under  Rule  lOb-10. 17  CFR 
240.10b-10.  The  proposal  also  adds  a 
definition  of  "asset-tocked  security," 
which  is  the  same  as  that  in  the  SEC's 
Rule  lOb-10, 17  CFR  240.10b-10. 

The  proposal  also  adds  definitions  of 
"government  security"  and  "municipal 
security"  which  are  intended  to  have 
the  same  meaning  as  those  terms  have 
under  the  Securities  Exchange  Act  of 
1934.  See  15  U.S.C.  78c(a)(42)  and 
(a)(29).  In  addition,  the  proposed 
definition  of  "security"  more  closely 
tracks  the  definition  of  security  in  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78c(a)(10),  with  an  exception  for 
certain  instruments,  such  as  foreign 
currency  and  various  bank  instruments. 
However,  the  proposal  makes  clear  that 


the  OCC  may  determine  whether  an 
instrument  is  a  security  for  purposes  of 
part  12. 

Recordkeeping  (§  12.3) 

The  proposed  recordkeeping 
provision  in  §  12.3  is  similar  to  current 
§  12.3.  A  bank  effecting  securities 
transactions  for  customers  must 
maintain,  for  at  least  three  years, 
chronological  records  of  original  entry 
containing  an  itemized  daily  record  of 
all  purchases  tmd  sales  of  securities, 
account  records  for  customers,  and  the 
vn-itten  notifications  to  customers 
required  by  proposed  (and  current) 
§  12.4.  The  proposal  also  clarifies  that  a 
bank  must  maintain  a  copy  of  any 
alternative  form  of  written  notification 
that  it  uses  pursuant  to  proposed  §  12.5. 

The  proposal  retains  tne  current 
provision  permitting  a  bank  to  maintain 
the  required  records  in  any  manner,  if 
the  records  clearly  and  accurately  reflect 
the  information  required  and  provide  an 
adequate  basis  for  auditing  the 
information  (§  12.3(b)). 

The  OCC  seeks  comments  as  to 
whether  and  in  what  manner  banks  rely 
upon  this  provision  (proposed  §  12.3(b)) 
and  whether  it  serves  a  useful  purpose. 

Form  and  Time  of  Customer 
Notification  (§  12.4);  Alternative  Forms 
and  Times  of  Customer  Notification 
(§  12.5) 

The  proposal  reorganizes  current 
§§  12.4  and  12.5.  Under  the  proposed 
sections,  a  bank  has  several  alternatives 
&t)m  which  it  may  choose  to  provide  the 
required  written  notification  to  a 
customer  for  whom  the  bank  has 
effected  a  securities  transaction. 

As  under  current  part  12,  a  bank  may 
elect  to  provide  notification  through:  (1) 
A  copy  of  a  broker/dealer  confirmation 
and  statement  regarding  the  source  and 
amount  of  remuneration  that  the 
customer  or  any  other  source  is  to 
provide  the  bank  (§  12.4(a)):  (2)  a 
written  notification  that  includes 
information  such  as  the  date  of 
execution  of  the  transaction,  the  price 
and  number  of  shares  or  units 
purchased  or  sold,  the  capacity  in 
which  the  bank  is  acting  (as  agent, 
principal,  or  otherwise),  and  the  amount 
of  remuneration  received  by  the  bank 
and  by  any  broker/dealer  in  connection 
with  the  U^nsaction  (§  12.4(b));  or  (3)  an 
alternative  form  of  notification 
permitted  for  a  specific  type  of  customer 
transaction  or  account,  for  example,  a 
transaction  where  the  bank  exercises 
investment  discretion  in  an  agency 
capacity  or  effects  a  transaction  for  a 
periodic  plan  (§  12.5(a)  through  (d)). 
The  proposal  moves  current  §  12.5(a) 
regarding  notification  for  a  transaction 


where  the  bank  does  not  exercise 
investment  discretion  to  §  12.4(c). 

The  proposal  provides  that  if  a  bank 
opts  to  fulfill  its  customer  notification 
requirement  through  compliance  with 
either  of  these  first  two  means  (§  12.4(a) 
and  (b)),  the  bank  must  give  or  send  the 
notification  at  or  before  the  completion 
of  the  transaction.  Proposed  §  12.2(c) 
defines  the  term  "completion  of  the 
transaction,"  which  generally  means  the 
payment  of  funds  and  delivwy  of 
securities,  i.e.  the  settlement  of  the 
securities  transaction.  Sending  the 
notification  at  or  before  completion  of 
the  transaction  is  consistent  with  the 
SEC's  confirmation  rule,  SEC  Rule  10b- 
10.  See  17  CFR  240.10b-10(a).  The  SEC 
similarly  defines  "completion  of  the 
ti^nsaction."  See  17  CFR  240.10b- 
10(d)(2). 

Currentiy.  §  12.5  requires  a  national 
bank  that  effects  a  securities  transaction 
to  send  written  notification  to  its 
customer  within  five  business  days  from 
the  date  of  the  transaction  or  within  five 
business  days  from  receipt  by  the  bank 
of  a  broker/dealer's  confirmation  (unless 
the  bank  uses  a  notification  permitted 
for  a  specific  type  of  customer 
transaction  or  account).  When  the  OCC 
first  adopted  part  12,  this  five  day 
period  was  consistent  with  the  generally 
recognized  industry  practice  of  having 
the  settlement  of  a  securities  transaction 
on  the  fifth  business  day  after  the  trade 
day.  (T+5).  On  October  13, 1993, 
however,  the  SEC  published  a  securities 
settlement  rule,  effective  June  7,  1995, 
requiring  the  payment  of  funds  and 
delivery  of  most  securities  by  the  third 
business  day  after  the  date  of  the 
contract  (T+3).  See  Securities  and 
Exchange  Act  of  1934  Rule  15c6-l.  17 
CFR  240.15C6-1,  58  PR  52891.  Thus,  the 
current  §  12.5  five  day  period  is 
inconsistent  with  the  new  T+3 
settlement  cycle.  Since  settlement  will 
occur  within  three  days,  the  OCC,  by 
adopting  the  "at  or  before  completion  of 
the  transaction"  timeframe,  reflects 
current  securities  industry  practice. 
Consistent  with  the  SEC,  the  OCC  also 
is  adopting  a  T+3  securities  settlement 
rule  as  discussed  subsequently  under 
§12.9. 

The  OCC  welcomes  comments  on 
whether  providing  written  notification 
"at  or  before  completion  of  the 
transaction"  is  an  appropriate 
requirement  for  a  national  bank  in 
proposed  §  12.4(a)  and  (b). 

Tne  OCC  also  specifically  requests 
comments  on  the  need  for  additional 
time  by  banks  opting  to  provide 
notification  by  using  a  copy  of  the 
broker/dealer's  confirmation,  as  is 
currently  permitted  in  §  12.5  (five 
business  days  from  receipt). 
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Proposed  §  12.4(c)  retains  the  current 
§  12.5(a)  option  f«r  the  bank  and  the 
customer  to  agree  in  writing  to  a 
difiiarent  time  and  form  of  notification 
for  a  securities  trtnsaction  where  the 
national  bank  dofs  not  exercise 
investment  discretion.  This  paragraph, 
captioned  "notification  by  agreement," 
also  provides  that  the  arrangement  must 
specify  the  custotier's  right  to  receive 
the  written  notification  as  provided  in 
§  12.4(a)  or  (b)  at  po  additional  cost. 

The  form  of  the  notification  required 
under  proposed  §  12.4(a)  is  similar  to 
current  §  12.4(a).  Both  require  the  bank 
to  provide  a  copy  of  the  broker/dealer 
confirmation  and  a  statement  regarding 
remimeration  that  the  oistomer  or  any 
other  source  is  toj  provide  the  bank. 
Alternatively,  the  bank  may  choose  to 
provide  its  custofier  a  written 
notification  as  described  in  proposed 
S  12.4(b)  (current  §  12.4(b)).  The 
proposed  §  12.4(b)  fonn  of  notification 
reqirires  the  banJQ  to  notify  the  customer 
about  the  amount  of  any  remuneration 
the  customer  or  any  other  source  is  to 
provide  the  bank^  and  any  remuneration 
from  the  customer  to  any  broker/dealer 
in  connection  with  the  transaction.  As 
with  current  §  1214(b),  the  notification 
under  proposed  9 12.4(b)  also  must 
include  otner  information  regarding  the 
securities  involved  in  the  transaction, 
the  capacity  in  wtiich  the  bank  is  acting 
(as  agent,  principal,  or  otherwise),  and 
the  use  of  any  br«ket/dealer.  By 
providing  the  notification,  the  bank 
gives  its  customers  an  opportunity  to 
verify  the  terms  of  their  transactions  and 
evaluate  the  accuracy  of  the  bank's 

Under  propos^  §  12.4(b)(6).  the  bank 
may  choose  not  to  disclose  the  source 
and  amount  of  aDy  other  remimeration 
to  the  bank,  if  thi  written  notification 
contains  the  follQwing  twostatements: 
first,  whether  the  bank  has  received  or 
will  receive  any  other  remuneration; 
and,  second,  that  the  bank  will  furnish 
the  source  and  amount  of  the  other 
remuneration  up^n  the  customer's 
written  request.  A  bank  may  not  use  this 
opdon  if,  in  the  Case  of  a  purchase,  the 
bank  is  participating  in  a  distribution  of 
the  security,  or  i^  the  case  of  a  sale,  the 
bank  is  participaiing  in  a  tender  offer. 
This  proposed  option  is  new  and 
reflects  the  option  concerning 

disclosiue  of  othter  remuneration  

contained  in  SE(t  Rule  lOb-10, 17  CFR 
240.10b-10(a)(2)(i)(D). 

The  CXIIC  seeks  specific  comments  on 
inclusion  of  this  proposed  modification 
concerning  the  disclosure  of  other 
remuneration. 

The  SEC,  on  November  17, 1994, 
published  a  fine  rule  adopting 
amendments  to  SEC  Rule  lOb-10 


requiring  the  disclosure  of  additional 
information  on  the  broker/dealer 
confirmation.  See  Securities  Exchange 
Act  Release  No.  34962,  59  FR  59612. 
Among  other  items,  SEC  Rule  lOb-10 
now  requires  disclosure  concerning  a 
debt  security  that  has  not  been  rated  by 
a  nationally  recognized  statistical  rating 
organization  and  the  fluctuation  of  yield 
with  respect  to  certain  asset-backed 
secxuities.  See  17  CFR  240.10b-10(a)(7) 
and  (8).  The  SEC  also  expanded  the 
range  of  debt  securities  where  yield 
need  not  be  disclosed  to  include  any 

asset-backed  security  subject  to 

continuous  prepayment.  See  17  CFR 
240.10b-10(a)(5)  and  (6).  The  OCC 
recognizes  that  this  type  of  information 
may  be  important  to  t)ank  customers 
evaluating  the  merits  of  investing  in 
various  debt  securities. 

Consistent  with  SEC  Rule  lOb-10,  the 
proposal  adds  §  12.4(b)(8),  (9),  (10),  and 
(11).  reqmring  disclosure  of  yield 
information  oi^^ebt  securities.  The 
proposal  also  adds  §  12.4(b)(12) 
requiring  disclosure  that  a  debt  security 
that  has  not  been  rated  by  a  nationally 
recognized  statistical  rating 
organization.  While  the  proposal 
incorporates  these  additional 
disclosures,  the  OCC  is  interested  in 
commenters'  views  on  the  applicability 
of  these  disclosures  to  national  banks' 
securities  activities.  The  OCC  may 
revise  itsproposal. 

The  OCC  seeks  comments  on  whether 
banks  engage  in  transactions  in  unrated 
securities  and  the  need  for  requiring 
disclosvire  of  information  in  the  written 
notification  to  customers  regarding 
unrated  securities  and  yield  information 
on  debt  securities,  similar  to  the  SEC 
requirements  under  SEC  Rule  lOb-10. 

The  OCC  also  seeks  comments  on 
whether  it  should  reqiiire  the  disclosure 
of  any  other  information  describing  the 
security  in  the  written  notification  to 
customere. 

SEC  Rule  lOb-lO(c)  also  contains  a 
provision  requiring  broker/dealers  to 
furnish  to  customers  requested 
information  within  five  business  days  of 
the  receifrt  of  the  request,  or  within  15 
business  days  if  the  broker/dealer 
effected  the  transaction  more  than  30 
days  before  the  receipt  of  the  request. 
See  17  CFR  240.10b-10(c).  Part  12 
ciurently  does  not  contain  a  similar 
provision. 

The  OCC  requests  comments  on 
whether  it  should  include  a  provision 
similar  to  SEC  Rule  lOb-lO(c)  stating  the 
required  period  of  time  for  a  bank  to 
furnish  information  pursuant  to  a 
customer's  request. 

In  addition  to  §  12.4.  the  proposal  also 
authorizes  alternative  forms  and  times 
of  notification  under  §  12.5(a)  through 


(d)  for  certain  specific  types  of 
transactions.  These  are:  (1)  Transactions 
in  which  the  bank  exercises  investment 
discretion  in  other  than  an  agency 
capacity  (except  for  collective 
investment  funds);  (2)  transactions  in 
which  the  bank  exercises  investment 
discretion  in  an  agency  capacity;  (3) 
transactions  for  a  collective  investment 
fund;  and  (4)  transactions  for  a  periodic 
plan. 

Proposed  §  12.5  includes  captions 
generally  characterizing  the  transactions 
covered  under  each  paragraph.  For 
example.  §  12.5(a).  captioned  "trust 
transactions."  concerns  transactions  for 
an  account  in  which  the  bank  exercises 
investment  discretion  other  than  in  an 
agency  capacity.  e.g.  a  bank  providing 
traditional  trust  services  as  directed  by 
a  will  or  a  trust.  Under  §  12.5(b), 
captioned  "agency  transactions.^'  the 
bank  exercises  investment  discretion  in 
an  agency  capacity  and  may  provide 
fiduciary  services;  however,  the  bank  is 
not  named  as  trustee,  e.g.  the  bank 
acting  as  a  managing  agent.  The 
captions  are  intended  to  provide 
practical  assistance  and  are  not  precise 
terms. 

In  a  change  from  current  §  12.5.  the 
availability  of  the  first  two  alternative 
forms  of  notification  (§  12.5(a)  and  (b)) 
depends  on  the  capacity  in  which  the 
bank  effects  the  securities  transaction 
for  its  customer,  and  not  on  the  form  of 
the  account.  Thus,  this  change  clarifies 
that  the  transaction  triggers  me  part  12 
requirements  and  dictates  the 
permissible  form  and  time  of 
notification. 

The  OCC  invites  comments  about  any 
effects  of  the  proposed  change  regarding 
ahemative  forms  of  notification  based 
upon  types  of  transactions  instead  of 
accounts.  The  OCC  also  specifically 
requests  comments  on  the  continuing 
need  for  the  different  forms  of 
alternative  notification  provided  in 
proposed  §  12.5. 

Consequently,  under  the  proposal,  if  a 
bank  effects  a  securities  transaction  for 
a  fiduciary  accoimt  where  the  customer 
has  the  right  to  direct  the  transaction 
and  does  so,  the  forms  of  notification 
available  for  use  by  the  bank  are  the 
same  as  for  transactions  where  the  bank 
does  not  exercise  investment  discretion 
(except  for  periodic  plans),  in  other 
words,  §  12.4(a),  (b),  or  (c).  Hdnce,  as  an 
alternative  to  §  12.4(a)  or  (b),  the  bank 
could  provide  the  notification  under 
§  12.4(c).  However,  the  bank  could  not 
provide  notification  in  the  same  manner 
as  for  a  fiduciary  account  transaction 
that  the  customer  did  not  direct,  as  in 
§  12.5(a).  Therefore,  the  bank  does  not 
have  the  option  of  providing 
notification  as  in  §  12.5(a)  only  upon  the 


request  of  the  person  having  the  power 
to  terminate  the  account,  or.  if  there  is 
no  such  person,  upon  the  request  of  any 
person  holding  a  vested  beneficial 
interest  in  the  account. 

The  OCC  seeks  specific  comments 
regarding  whether'this  result  clarifies 
the  existing  part  12  requirements  and  is 
the  appropriate  form  of  notification  for 
securities  transactions  in  a  fiduciary 
account  where  the  customer  directs  the 
transaction. 

With  respect  to  transactions  for  a 
periodic  plan  (§  12.5(d)),  the  proposal 
changes  the  time  for  notification. 
Currentiy  part  12  requires  a  national 
bank  to  fiimish  a  written  statement  "as 
promptly  as  possible"  after  each 
transaction  for  a  periodic  plan 
(§  12.5(e)).  Instead,  proposed  §  12.5(d) 
requires  the  bank  to  furnish  the  written 
statement  not  less  than  once  every  three 
months.  This  change  is  consistent  with 
similar  provisions  under  the  seciuities 
laws.  Otherwise,  the  notification 
requirements  for  periodic  plan 
transactions  remain  the  same. 

The  OCC  request  comments  on  the 
proposed  change  in  notification  to  not 
less  than  once  every  three  months  for 
periodic  plan  transactions  under 
§  12.5(d)  rather  than  notification  as 
promptly  as  possible  after  each 
transaction. 

Fees  (§12.6) 

The  proposal  places  the  provisions 
regarding  fees  (§§  12.4  and  12.5)  into 
§  12.6.  It  does  not  change  the  substance 
of  these  provisions. 

Secarities  trading  policies  and 
procedures  (§  12.7) 

The  proposal  retains  the  current 
requirement  that  a  bank  establish 
written  policies  and  procedures  for 
trading  practices,  but  places  new 
emphasis  on  following  these  written 
policies  and  procediues.  The  proposal 
also  relocates  these  provisions  from 
§12.6  to  §12.7. 

With  respect  to  proposed  §  12.7(a)(4). 
the  proposal  clarifies  that  bank  officers 
and  employees  must  provide  a  report  to 
the  bank  containing  specific  information 
on  certain  trades,  and  the  bank  must 
establish  written  policies  and 
procediues  requiring  these  reports. 
While  current  §  12.6(d)  states  that  the 
report  must  "identify"  the  securities 
piut±ased  and  sold,  proposed  §  12.7(b) 
clarifies  the  information  necessary  for 
banks  to  identify  the  securities, 
including  the  title  and  number  of 
shares,  the  principal  amoimt  of  each 
security  involved,  and  the  price  at 
which  the  transaction  was  effected. 

The  OCC  seeks  comments  as  to 
whether  enumeration  of  the  information 


required  in  these  reports  will  assist 
banks,  and  officers  and  employees,  in 
complying  with  this  requirement. 

The  prof>osal  also  revises  one  of  the 
exceptions  to  the  reporting  requirements 
for  securities  transactions  for  the  benefit 
of  certain  bank  officers  or  employees  to 
make  clear  that  the  reporting  exception 
applies  only  if  the  transactions  involve 
an  aggregate  amount  of  purchases  and 
sales  per  officer  or  employee  of  $10,000 
or  less  during  a  calendar  quarter. 

The  proposal  also  clarifies  that  a 
national  bank  acting  as  an  investment 
adviser  to  an  investment  company  is 
subject  to  section  17  of  the  Investment 
Company  Act.  15  U.S.C  80a-17,  and,  in 
particular,  the  requirements  of  Rule  17j- 
1  of  the  Investment  Company  Act,  17 
CFR  270.17J-1  (SEC  Rule  17j-l). 
Generally,  SEC  Rule  17j-l  requires  that 
an  investment  adviser  to  a  registered 
investment  company  adopt  a  written 
code  of  ethics,  and  that  certain  defined 
">access  persons"  of  the  investment 
adviser,  including  directors,  officers, 
and  certain  employees,  report  personal 
securities  transactions  to  the  investment 
adviser.  See  17  CFR  270.17j-l(e)(l). 

The  requirement  under  proposed 
§  12.7(a)(4)  concerning  the  reporting  by 
bank  officers  and  employees  of 
seciuities  transactions  in  which  they 
have  a  beneficial  interest  is  in  addition 
to  the  applicable  requirements  under 
the  Investment  Company  Act  and  SEC 
Rule  17J-1.  Banks  should  recognize  that 
the  part  12  requirements,  in  some 
respects,  are  broader  than  those  under 
the  Investment  Company  Act  because 
they  apply  to  investment  advisory 
activities  by  national  banks  whether  the 
bank  provides  the  advice  to  an 
investment  company  or  to  another  type 
of  customer. 

The  OCC  welcomes  any  comments  on 
this  proposed  addition  to  the  regulation. 

Waivers  (§12.8) 

The  proposal  makes  no  substantive 
changes  in  the  waiver  provision 
currently  in  §  12.7(d).  It  relocates  the 
provision  to  §  12.8.  As  is  the  current 
practice,  the  proposal  makes  clear  that 
the  procedure  for  requesting  a  waiver  is 
to  submit  a  request  in  wrriting.  The 
proposal  also  clarifies  that  the  OCC  may 
grant  a  waiver  from  the  requirements  of 
part  12  to  any  national  bank,  or  any 
class  of  national  banks,  with  regard  to 
specific  transactions  or  specific  classes 
of  transactions. 

Settlement  of  Securities  Transactions 
(§12.9) 

The  proposal  adds  §  12.9  to  establish 
a  securities  settlement  timeframe  for 
national  banks  effecting  or  entering  into 
contracts  for  the  purchase  or  sale  of 


securities  for  customers.  The  OCC 
intends  this  rule  to  parallel  the  SEC's 
adoption  of  the  "T-4-3"  securities 
settlement  timeframe.  In  October  1993, 
the  SEC  adopted  for  the  first  time  a 
securities  settlement  rule,  effective  June 
7, 1995,  requiring  the  payment  of  funds 
and  delivery  of  most  securities  by  the 
third  business  day  after  the  date  of  the 
contract  (T+3).  See  Securities  Exchange 
Act  of  1934  Rule  15c6-l,  17  CFR 
240.15C6-1  (SEC  Rule  15c6-l);  58  FR 
52891  (Oct.  13, 1993);  60  FR  26604  (May 
17, 1995)  (amendments  to  the  rule).  SEC 
Rule  15c6-l  is  a  separate  securities 
settlement  requirement  and  is  not  part 
of  the  SEC's  confirmation  rule,  SEC  Rule 
lOb-10,  17  CFR  240.10b-10.  The  OCC 
believes  that  most  national  banks 
effecting  customer  securities 
transactions  use  a  clearing  broker  that 
would  be  subject  to  the  SEC's  T+3  rule 
and  national  banks'  securities 
transactions  thereby  routinely  would 
settle  within  three  days.  However,  some 
national  banks  may  clear  and  settle  their 
securities  trades  directly.  For  this 
reason,  the  OCC  proposes  to  revise  part 
12  to  include  a  separate  T-t-3  settlement 
requirement  that  tracks  the  language  of 
the  SEC's  securities  settlement  rule.  See 
17CFR240.15C6-1. 

As  with  SEC  Rule  15c6-l,  the  OCC's 
rule  does  not  apply  to  an  exempted 
security  as  defined  in  15  U.S.C. 
78c(a)(12),  government  security, 
municipal  security,  commercial  paper, 
bankers'  acceptance,  or  commercial  bill. 
Proposed  §  12.9  also  contains  an 
identical  override  provision  to  SEC  Rule 
15c6-l  permitting  national  banks  to 
agree  that  settlement  will  take  place  in 
more  than  three  business  days  when  the 
agreement  is  express  and  reached  at  the 
time  of  the  transaction.  Nonetheless,  the 
OCC,  similar  to  the  intent  expressed  by 
the  SEC,  intends  the  override  provision 
to  apply  to  unusual  transactions  and  not 
merely  to  permit  national  banks  to 
specify  before  execution  of  specific 
trades  that  a  group  of  trades  will  settle 
in  a  timeframe  other  than  T+3.  See 
Securities  Exchange  Act  Release  No. 
33023,  58  FR  52891,  52901  (Oct.  13. 
1993). 

While  proposed  §  12.9  conforms  to 
the  language  of  the  SEC's  T+3 
settlement  rule,  the  OCC  notes  there  are 
alternatives  to  adopting  the  language  of 
the  SEC's  rule.  For  example,  one 
possibility  is  not  having  a  separate  OCC 
settlement  rule  and,  instead,  using  three 
days  as  the  timeframe  for  sending  the 
confirmation  under  part  12  rather  than 
following  the  SEC's  "completion  of  the 
transaction"  timeframe.  Another 
possibility  is  cross-referencing  the 
language  of  SEC  Rule  15c6-l  instead  of 
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incorporating  the  actual  language  of  the 
rule. 

The  OCC  seeks  comnients  on  the  need 
for  and  the  effect' of  proposed  §  12.9 
adopting  the  T-i-3  securities  settlement 
requirement  for  national  banks. 

llie  OCC  also  specifically  invites 
comments  on  the  feasibility  and 
appropriateness  of  alternative 
approaches  to  inclement  the  T-t-3 
securities  settlenient  cycle. 

Inteqjretations  (^  12.  Wl  and  12.102) 

The  proposal  adds  two  interpretative 
rulings  at  the  end  of  part  12.  The  first 
interpretation  (§12.101)  relates  to  the 
disclosure  of  remuneration  for  mutual 
fund  transactions.  The  interpretation 
reflects  the  view  taken  by  the  (XIC  in 
various  letters  granting  a  waiver  bom 
compliance  with  part  12  remuneration 
disclosure  requirements.  In  particular, 
the  OCC  has  allowed  a  bank  to  hilfill  its 
disclosure  requirement  of  the  source 
and  amount  of  relnuneration  required 
by  current  §  12.40b)(2)  and  (b)  (proposed 
§  12.4(a)(2)  and  (»))  for  mutual  hmd 
transactions  by  providing  this 
information  to  the  customer  in  a  current 
prospectus,  at  or  Iwfore  completion  of 
the  securities  transaction.  The  OCC's 
view  is  predicated  on  the  SEC's  position 
as  provided  in  a  no-action  letter  dated 
March  19. 1979,  ^nd  permits  national 
banks  to  use  the  siame  option  for 
disclosure  of  remimeration  as  is 
permitted  for  nonjbank  broker/dealers 
with  respect  to  trfnsactions  in  mutual 
funds.  See  Letter  lo  the  Investment 
Company  Institute.  [1979  Transfer 
Binder]  Fed.  Sec.  L.  Rep.  (CCH)  82041 
(Mar.  19, 1979).  the  OCC  would 
reconsider  its  position  upon  any  change 
in  the  SEC's  practice. 

The  second  interpretive  ruling 
(§  12.102)  discusses  the  use  of  electronic 
communications  to  satisfy  part  12's 
customer  notification  requirements.  In 
appropriate  situations,  the  OCC  will 
allow  a  national  bank  to  satisfy  the 
"written"  notificStion  requirement 
under  §§  12.4  and  12.5  through 
electronic  communications.  Where  a 
customer  has  a  facsimile  machine,  a 
national  bank  may  fulfill  its  notification 
delivery  requirement  by  sending  the 
notification  by  facsimile  transmission. 
Similarly,  a  bank  may  satisfy  the 
notification  delivery  requirement  by 
other  electronic  communications  when: 
(1)  The  parties  agtee  to  use  electronic 
instead  of  hard-copy  notifications;  (2) 
the  parties  have  t^ie  ability  to  print  or 
download  the  notification;  (3)  the 
recipient  affirms  0r  rejects  the  trade 
through  electronic  notification;  (4)  the 
system  cannot  automatically  delete  the 
electronic  notification;  and  (5)  both 
parties  have  the  capacity  to  receive 


electronic  messages.  The  SEC  has  taken 
a  comparable  approach  to  the  use  of 
electronic  means  to  deliver  a 
confirmation  under  SEC  Rule  lOtvlO,  17 
CFR  240.10b-10.  See  e.g..  Letter 
regarding  Thompson  Financial  Services, 
bic.  (Oct.  8, 1993).  The  OCC  would 
consider  the  permissibility  of  other 
situations  using  electronic  notifications 
on  a  case-by-case  basis. 
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Regolatmy  Flexibility  Act 

It  is  hereby  certified  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  This 
proposal  will  have  minimal  economic 
impact  on  national  banks,  regardless  of 
size,  since  it  makes  no  material  changes 
to  existing  regulatory  requirements. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action. 


Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4,  March  22, 1995, 109  Stat.  48 
(Unfunded  Mandates  Act),  requires  that 
an  agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  the  expenditure  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 
promulgating  a  rule.  Because  the  OCC 
has  determined  that  the  proposed  rule 
will  not  result  in  expenditures  by  state, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year,  the  OCC  has 
not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
regulatory  alternatives  considered. 
Nevertheless,  as  discussed  in  the 
preamble,  the  rule  has  the  effect  of 
reducing  imnecessary  regulatory  costs 
and  other  burdens,  where  possible. 

Paperwork  Reduction  Act  of  1995 

The  OCC  invites  comments  on: 

(1)  Whether  the  proposed  collection 
of  information  contained  in  this  notice 
of  proposed  rulemaking  is  necessary  for 
the  proper  performance  of  the  agency's 
functions,  including  whether  the 
information  has  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
information  collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  ccmtrol  number. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 
the  collection  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1557-0142,  Washington  DC  20503,  with 
copies  to  the  Legislative  and  Regulatory 
Activities  Division  (1557-0142),  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Stieet,  SW.,  Washington,  DC  20219. 


The  collection  of  information 
requirements  in  this  proposed  rule  are 
found  in  §§  12.3  through  12.8.  This 
information  is  required  by  the  OCC  to 
establish  an  audit  trail.  That  audit  trail 
is  used  by  the  OCC  in  its  regulatory 
examinations  as  a  tool  to  evaluate  a 
bank's  compliance  with  banking  and 
securities  laws  and  regulations,  such  as 
the  anti-fraud  provisions  of  the  Federal 
securities  laws.  Further,  the  records 
provide  a  basis  for  adequate  disclosure 
to  customers  who  effect  securities 
transactions  through  national  banks. 
Other  records  provide  a  basis  for  the 
OCC  to  waive  some  or  all  of  the 
recordkeeping  and  confirmation 
requirements  of  12  CFR  part  12.  The 
recordkeepers  are  national  banks. 

Estimated  total  annual  recordkeeping 
burden:  56,019  hours. 

The  estimated  annual  burden  per 
recordkeeper  varies  from  2  hours  to 
more  than  700  hoius,  depending  on 
individual  circiunstances,  with  an 
estimated  average  of  53.3  hours. 

Estimated  number  of  recordkeepers: 
1,047. 

List  of  Subjects  in  12  CFR  Part  12 

National  banks.  Reporting  and 
recordkeeping  requirements.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  12  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  12— RECORDKEEPING  AND 
CONRRMATION  REQUIREMENTS  FOR 
SECURITIES  TRANSACTIONS 

12.1  Authority,  purpose,  scope,  and  OMB 
control  number. 

12.2  Definitions. 

12.3  Recordkeeping. 

1 2.4  Form  and  time  of  customer 
notification. 

12.5  Alternative  forms  and  times  of 
customer  notification. 

12.6  Fees. 

12.7  Securities  trading  policies  and 
procedures. 

12.8  Waivers. 

12.9  Settlement  of  securities  transactions. 

Interpretatioas 

12.101  National  bank  disclosure  of 
remuneration  for  mutual  fiind 
transactions. 

1 2. 102  National  bank  use  of  electi-onic 
communications  as  customer 
notifications. 

Authority:  12  U.S.C.  24, 92a,  and  93a. 


§12.1    AuttKKity,  purpose,  scope,  and  OMB 
control  numtier. 

(a)  Authority.  This  pari  is  issued 
pursuant  to  12  U.S.C.  24, 12  U.S.C.  92a, 
and  12  U.S.C.  93a. 

(b)  Purpose.  This  pari  establishes 
rules,  policies,  and  procedures 
applicable  to  recordkeeping  and 
confirmation  requirements  for  certain 
securities  transactions  effected  by 
national  banks  for  customers. 

(c)  Scope — (1)  General.  Any  security 
transaction  effected  for  a  customer  by  a 
national  bank  is  subject  to  this  part 
unless  exempted  by  paragraph  (c)(2)  of 
this  section.  A  national  bank  effecting 
transactions  in  government  seciuities  is 
subject  to  the  confirmation, 
recordkeeping,  and  policies  and 
procedures  requirements  of  this  part. 
This  part  also  applies  to  municipal 
securities  transactions  by  a  national 
bank  that  is  not  registered  as  a 
"municipal  securities  dealer"  with  the 
Securities  and  Exchange  Commission. 
See  15  U.S.C.  78c(a)(30)  and  78o-4.  This 
part,  as  well  as  12  CFR  part  9,  applies 

to  a  national  bank's  seciuities 
transactions  effected  as  a  fiduciary. 

(2)  Exemptions — (i)  Small  number  of 
transactions.  The  requirements  of  §§ 
12.3(a)(2)  through  (4)  and  12.7(a)(1) 
through  (3)  do  not  apply  to  a  national 
bank  having  an  average  of  fewer  than 
200  securities  transactions  per  year  for 
customers  over  the  prior  three  calendar 
year  period.  The  calculation  of  this 
average  does  not  include  transactions  in 
government  securities. 

(ii)  Government  securities.  The 
recordkeeping  requirements  of  §  12.3  do 
not  apply  to  national  banks  effecting 
fewer  than  500  government  securities 
brokerage  transactions  per  year.  This 
exemption  does  not  apply  to 
government  securities  dealer 
transactions  by  national  banks. 

(iii)  Municipal  securities.  This  part 
does  not  apply  to  transactions  in 
municipal  securities  conducted  by  a 
national  bank  registered  with  the 
Securities  and  Exchange  Commission  as 
a  "municipal  securities  dealer"  as 
defined  in  titie  15  U.S.C.  78c(a)(30).  See 
15  U.S.C.  78o-^. 

(iv)  Foreign  branches.  This  part  does 
not  apply  to  seciuities  transactions 
conducted  by  a  foreign  branch  of  a 
national  bank. 

(3)  Safe  and  Sound  Operations. 
Notwithstanding  paragraph  (c)(2)  of  this 
section,  every  national  bank  conducting 
securities  transactions  for  customers 
shall  maintain  effective  systems  of 
records  and  controls  regarding  their 
customer  securities  transactions  to 
ensure  safe  and  sound  operations.  The 
systems  maintained  must  clearly  and 
accurately  reflect  appropriate 


information  and  provide  an  adequate 
basis  for  an  audit. 

(d)  OMB  control  number.  The 
collection  of  information  requirements 
in  this  part  were  approved  by  the  Office 
and  Management  and  Budget  under 
OMB  control  number  1557-0142. 

§12.2    Definitions. 

(a)  Asset-backed  security  means  a 
security  that  is  primarily  serviced  by  the 
cashflows  of  a  discrete  pool  of 
receivables  or  other  financial  assets, 
either  fixed  or  revolving  that  by  their 
terms  convert  into  cash  within  a  finite 
time  period  plus  any  rights  or  other 
assets  designed  to  assure  the  servicing 
or  timely  distribution  of  proceeds  to  the 
security  holders. 

(b)  Collective  investment  fund  means 
any  funds  held  by  a  national  bank  as 
fiduciary  and  invested  collectively  in  a 
"collective  investment"  as  described  in 
12  CFR  9.18(a). 

(c)  Completion  of  the  transaction 
means: 

(1)  In  the  case  of  a  customer  who 
purchases  a  security  through  or  fi-om  a 
national  bank,  except  as  provided  in 
paragraph  (c)(2)  of  this  section,  the  time 
when  the  customer  pays  the  bank  any 
part  of  the  purchase  price,  or,  if 
payment  is  made  by  a  bookkeeping 
entry,  the  time  when  the  bank  makes  the 
bookkeeping  entry  for  any  part  of  the 
purchase  price; 

(2)  In  the  case  of  a  customer  who 
purchases  a  security  through  or  from  a 
national  bank  and  who  makes  payment 
for  the  security  prior  to  the  time  when 
payment  is  requested  or  notification  is 
given  that  payment  is  due.  the  time 
when  the  bank  delivers  the  security  to 
or  into  the  account  of  the  customer; 

(3)  In  the  case  of  a  customer  who  sells 
a  security  through  or  to  a  national  bank 
except  as  provided  in  paragraph  (c)(4)  of 
this  section,  if  the  security  is  not  in  the 
custody  of  the  bank  at  the  time  of  sale, 
the  time  when  the  security  is  delivered 
to  the  bank,  and  if  the  security  is  in  the 
custody  of  the  bank  at  the  time  of  sale, 
the  time  when  the  bank  transfers  the 
security  from  the  account  of  the 
customer; 

(4)  In  the  case  of  a  customer  who  sells 
a  security  through  or  to  a  national  bank 
and  who  delivers  the  security  to  the 
bank  prior  to  the  time  when  delivery  is 
requested  or  notification  is  given  that 
delivery  is  due,  the  time  when  the  bank 
makes  payment  to  or  into  the  account  6i 
the  customer. 

(d)  Crossing  of  buy  and  sell  orders 
means  a  security  transaction  in  which 
the  same  bank  acts  as  agent  for  both  the 
buyer  and  the  seller. 

(e)  Customer  means  any  person  or 
account,  including  any  agency,  trust. 
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estate,  guardians^p,  conunittee.  or 
other  flduciary  account  for  which  a 
national  bank  ma^es  or  participates  in 
raaldng  the  purchase  or  sale  of 
securities,  but  dobs  not  include  a  broker, 
dealer,  bank  acting  as  a  broker  or  dealer, 
or  issuer  of  the  sacurities  that  are  the 
subject  of  the  transaction. 

(fj  Debt  security  as  used  in  $  12.4(b)(8) 
and  (9)  only,  me^is  any  security,  such 
as  a  bond,  debentlure,  note,  or  any  other 
similar  instrument  which  evidences  a 
liability  of  the  issuer  (including  any 
security  of  this  type  that  is  convertible 
into  stodi  or  a  similar  seciuity)  and 
fractional  or  part^pation  interests  in 
one  or  more  of  an(y  of  the  foregoing; 
provided,  howev#r,  that  securities 
issued  by  an  investment  company 
registered  under  tfie  Investment 
Company  Act  of  1940, 15  U.S.C.  80a-l 
et  seq..  shall  not  1^  included  in  this 
definition.  j 

(g)  Govemmeni  security  means: 

(1)  A  security  which  is  a  direct 
obligation  of,  or  qbligation  guaranteed 
as  to  principal  and  interest  by,  the 
United  States; 

(2)  A  seciuity  which  is  issued  or 
guaranteed  by  a  corporation  in  which 
the  United  States  has  a  direct  or  indirect 
interest  and  which  is  designated  by  the 
Secretary  of  the  iVeasury  for  exemption 
as  necessary  or  appropriate  in  the  public 
interest  or  for  the  i  protection  of 
investors; 

(3)  A  security  issued  or  guaranteed  as 
to  principal  and  interest  l^  any 
corporation  whosp  securities  are 
designated,  by  stdtute  specifically 
naming  the  corporation,  to  ccmstitute 
exempt  secruities  within  the  meaning  of 
the  laws  administered  by  the  Securities 
and  Exchange  Cmnmission;  or 

(4)  Any  put,  call,  straddle,  option,  or 
privilege  on  a  sedurity  as  described  in 
paragraph  (g)  (l).f(2).  or  (3)  of  this 
section,  other  than  a  put.  call,  straddle, 
option,  or  privile^: 

(i)  That  IS  trsdflid  on  one  or  more 
national  securities  exchanges:  or 

(ii)  For  which  quotations  are 
disseminated  through  an  automated 
quotation  system  loperated  by  a 
remstered  securities  association. 

Hi)  Investment  discretion  means  that, 
with  respect  to  an  account,  a  bank 
directly  or  indirectly: 

(1)  Is  authorized  to  determine  what 
securities  or  othet'  property  shall  be 
purchased  or  sold  by  or  for  the  account; 
o^ 

(2)  Makes  decisions  as  to  what 
securities  or  other  property  shall  be 
purchased  or  sold  by  or  for  the  account 
even  though  s<Hne  other  person  may 
have  responsibility  for  these  investment 
decisions. 

(i)  Municipal  security  means: 


(1)  A  security  which  is  a  direct 
obligation  of,  or  an  obligation 
guaranteed  as  to  principal  or  interest  by, 
a  State  or  any  political  subdivision,  or 
any  agency  or  instrumentality  of  a  State 
or  any  political  subdivision; 

(2)  A  security  which  is  a  direct 
obligation  of,  or  an  obligation 
guaranteed  as  to  principal  or  interest  by, 
any  mimidpal  corporate  instrumentality 
of  one  or  more  States;  or 

(3)  A  security  which  is  an  industrial 
development  bond  (as  defined  in 
section  103(c)(2)  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  103(c)(2) 
(1970))  (Code))  the  interest  on  whidi  is 
excludable  from  gross  income  under 
section  103(a)(1)  of  the  Code  (26  U.S.C. 
103(a)(1))  if,  by  reason  of  the  application 
of  paragraph  (4)  or  (6)  of  secti(Mi  103(c) 
of  Uie  Code  (26  U.S.C.  103(c)) 
(determined  as  if  paragraphs  (4)(A),  (5), 
and  (7)  were  not  included  in  section 
103(c)  (26  U.S.C  103(c)),  paragraph  (1) 
of  secticMi  103(c)  (26  U.S.C  103(c))  does 
not  apply  to  the  seauity. 

({)  Periodic  plan  (including  dividend 
reinvestment  plans,  automatic 
investment  plans  and  employee  stock 
purchase  plans)  means  a  written 
authorization  for  a  national  bank  to  act 
as  agent  to  purchase  or  sell  for  a 
customer  a  specific  security  or 
securities,  in  a  specific  amount 
(calculated  in  security  units  or  dollars) 
or  to  the  extent  of  dividends  and  funds 
available,  at  specific  time  intervals,  and 
setting  forth  the  commission  or  charges 
to  be  paid  by  the  customer  or  the 
manner  of  calculating  them. 

(k)  Security:  (1)  Means  any  note, 
stock,  treasury  stock,  bond,  debenture, 
certificate  of  interest  or  participation  in 
any  profit-sharing  agreement  or  in  any 
oil,  gas,  or  other  mineral  royalty  or 
lease,  any  collateral-trust  certificate, 
preorganization  certificate  or 
subscription,  transferable  share, 
investment  contract,  voting-trust 
certificate,  for  a  seciuity,  any  put,  call, 
straddle,  option,  or  privilege  on  any 
security,  or  group  or  index  of  securities 
(including  any  interest  therein  or  based 
on  the  value  thereof),  or,  in  general,  any 
instrument  commonly  known  as  a 
"security";  or  any  certificate  of  interest 
or  partidpatioi  in,  temporary  or  interim 
certificate  for,  receipt  for,  or  warrant  m 
right  to  subscribe  to  or  purchase,  any  of 
the  foregoing; 

(2)  Does  not  mean  currency;  any  note, 
draft,  bill  of  exchange,  or  banker's 
acceptance  which  has  a  maturity  at  the 
time  of  issuance  of  not  exceeding  nine 
months,  exclusive  of  days  of  grace,  or 
any  renewal  thereof,  the  maturity  of 
which  is  likewise  limited;  a  deposit  or 
share  account  in  a  Federal  or  State 
chartered  depository  institution;  a  loan 


participation;  units  of  a  collective 
investment  fund;  interests  in  a  variable 
amount  note  as  defined  in  12  CFR 
9.18(c)(2Xii):  U.S.  Savings  Bonds;  or  any 
other  instrument  the  OCC  determines 
does  not  ccmstitute  a  security  for 
purposes  of  this  part. 

§  12.3    Recordkeeping. 

(a)  General  rule.  A  national  bank 
effecting  securities  transactions  for 
customers  shall  maintain  the  following 
records  for  at  least  three  years: 

(1)  Chmnoloffcal  records.  A 
chronological  record  of  each  original 
entry  containing  an  itemized  daily 
record  of  each  purchase  and  sale  of 
securities,  including: 

(i)  Account  or  customer  name  for 
which  each  transaction  was  effiscted; 

(ii)  Description  of  the  securities; 

(iii)  Unit  and  aggregate  purchase  or 
sale  price  (if  any); 

(iv)  Trade  date;  and 

(v)  Name  or  other  designation  of  the 
broker/dealer  or  other  person  fiom 
whom  the  securities  were  purchased  or 
to  whom  the  securities  were  sold; 

(2)  Account  records.  Account  records 
for  each  customer,  reflecting: 

(i)  Purchases  and  sales  of  securities; 

(ii)  Receipts  and  deliveries  of 
securities; 

(iii)  Receipts  and  disbursements  of 
cash  with  respect  to  transactions  in 
securities  for  each  account;  and 

(iv)  Other  debits  and  credits 
pertaining  to  transactions  in  securities; 

(3)  Memorandum  order.  A  separate 
memorandum  (order  ticket)  of  each 
order  to  purchase  or  sell  securities 
(whether  executed  or  cancelled), 
including: 

(i)  Account  OT  customer  name  for 
which  the  transaction  was  efiiected; 

(ii)  Type  of  order  (marl^  order,  limit 
order,  or  subject  to  special  instructions); 

(iii)  Time  tiie  trader  or  other  bank 
employee  responsible  for  effiecting  the 
transaction  received  the  order; 

(iv)  Time  the  trader  placed  the  order 
with  the  broker/dealer,  or  if  there  was 
no  broker/dealer,  time  the  order  was 
executed  or  cancelled; 

(v)  Price  at  which  the  order  was 
executed;  and 

(vi)  Name  of  the  broker/dealer 
utilized; 

(4)  Record  of  broker/dealers.  A  record 
of  all  broker/dealers  selected  by  the 
bank  to  effect  securities  transactions  and 
the  amount  of  commissions  paid  or 
allocated  to  each  broker  during  the 
calendar  year,  and 

(5)  Notifications.  A  copy  of  the 
written  notification  required  by  §§  12.4 
and  12.5. 

(b)  Manner  of  maintenance.  The 
records  required  by  this  section  must 


clearly  and  accurately  reflect  the 
.  information  required  and  provide  an 
adequate  basis  for  the  audit  of  the     . 
information. 

f12.4   Form  and  thm  Of  customer 


A  national  bank  effiecting  a  securities 
transaction  for  its  customer  shall  give  or 
send  to  the  customer  a  notification.  This 
section  and  §  12.5  describe  the  form  and 
time  of  permissible  types  of 
notifications.  A  bank  may  elect  to 
provide  notification  through  a  copy  of  a 
broker/dealer  confirmation  and 
statement  regarding  remuneration  as 
provided  in  §  12.4(a),  written 
notification  as  provided  in  §  12.4(b), 
notification  by  agreement  as  provided  in 
§  12.4(c),  or  an  alternative  form  of 
notification  applicable  to  a  specific  type 
of  transaction  as  provided  in  §  12.5. 

(a)  Confirmation  of  a  broker/dealer.  A 
national  bank  effecting  a  securities 
transaction  for  a  customer  shall  give  or 
send  to  its  customer  at  or  before  the 
completion  of  the  transaction  a  written 
notification  that  includes: 

(1)  A  copy  of  the  confirmation  of  a 
broker/dealer  relating  to  the  securities 
transaction;  and 

(2)  If  the  customer  or  any  other  source 
will  provide  remuneration  to  the  bank 
in  connection  with  the  transaction,  and 
a  written  agreement  between  the  bank 
and  the  customer  does  not  determine 
the  remuneration,  a  statement  of  the 
source  and  amount  of  any  remuneration 
that  the  customer  or  any  other  source  is 
to  provide  the  bank. 

(b)  Written  notification.  A  national 
bank  effecting  a  securities  transaction 
for  its  customer  that  does  not  provide 
notification  pursuant  to  paragraph  (a)  of 
this  section,  shall  give  or  send  to  its 
customer  at  or  before  the  completion  of 
the  transaction  a  written  notification 
that  includes: 

(1)  Name  of  the  bank; 

(2)  Name  of  the  customer; 

(3)  Capacity  in  which  the  bank  acts 
(as  agent  for  the  customer,  as  agent  for 
both  the  customer  and  some  other 
person,  as  principal  for  its  own  account, 
or  in  any  other  capacity); 

(4)  Date  of  execution,  a  statement  that 
the  bank  will  furnish  the  time  of 
execution  within  a  reasonable  time 
upon  written  request  of  the  customer, 
and  the  identity,  price,  and  number  of 
shares  or  units  (or  principal  amount  in 
the  case  of  debt  securities)  of  the 
security  purchased  or  sold  by  the 
customer; 

(5)  Amount  of  any  remuneration  that 
the  customer  has  provided  or  is  to 
provide  any  broker/dealer,  directly  or 
indirecUy,  in  connection  with  the 
transaction; 


(6)  Amount  of  any  remuneration  that 
the  bank  has  received  or  will  receive 
from  the  customer,  and  the  source  and 
amount  of  any  other  remuneration  that 
the  bank  has  received  or  will  receive  in 
connection  with  the  transaction; 

(i)  A  bank  need  not  provide  the 
information  in  paragraph  (b)(6)  of  this 
section  if: 

(A)  The  bank  and  its  customer  have 
determined  remuneration  pursuant  to  a 
written  agreement;  or 

(B)  In  the  case  of  government 
securities  and  municipal  securities,  the 
bank  received  the  remuneration  in  other 
than  an  agency  transaction; 

(ii)  Unless  the  bank  follows  paragraph 
(b)(6)  of  this  section,  the  written 
notification  must  state  whether  the  bank 
has  received  or  will  receive  any  other 
remuneration  and  that  the  bank  will 
furnish  the  source  and  amount  of  the 
other  remuneration  upon  written 
request  of  the  customer.  A  bank  may  not 
follow  this  paragraph  (b)(6)(ii),  if,  in  the 
case  of  a  purchase,  the  bank  was 
participating  in  a  distribution,  or,  in  the 
case  of  a  sale,  the  bank  was  participating 
in  a  tender  offer; 

(7)  Name  of  the  broker/dealer  utilized; 
or  where  there  is  no  broker/dealer,  the 
name  of  the  person  from  whom  the 
security  was  purchased  or  to  whom  the 
security  was  sold,  or  a  statement  that 
the  baiik  will  furnish  this  information 
upon  written  request  from  the  customer. 
The  bank  shall  furnish  this  information 
within  a  reasonable  time  after  receipt  of 
a  writien  request; 

(8)  In  the  case  of  any  transaction  in  a 
debt  security  subject  to  redemption 
before  maturity,  a  statement  to  the  effect 
that  the  debt  security  may  be  redeemed 
in  whole  or  in  part  before  maturity,  that 
the  redemption  could  affect  the  yield 
represented  and  the  fact  that  additional 
information  is  available  upon  request; 

(9)  In  the  case  of  a  transaction  in  a 
dd)t  security  effected  exclusively  on  the 
basis  of  a  dollar  price: 

(i)  The  dollar  price  at  which  the 
transaction  was  effected,  and 

(ii)  The  yield  to  maturity  calculated 
&x)m  the  dollar  price:  Provided, 
however,  that  this  paragraph  (b](9)(ii) 
shall  not  apply  to  a  transaction  in  a  debt 
security  that  either: 

(A)  Has  a  maturity  date  that  may  be 
extended  by  the  issuer  thereof,  with  a 
variable  interest  payable  thereon;  or 

(B)  Is  an  asset-backed  seciuity,  that 
represents  an  interest  in  or  is  secured  by 
a  pool  of  receivables  or  other  financial 
assets  that  are  subject  continuously  to 
prepayment; 

(10)  In  the  case  of  a  transaction  in  a 
debt  security  effiected  on  the  basis  of 
yield: 


(i)  The  yield  at  which  the  transaction 
was  effected,  including  the  percentage 
amount  and  its  characterization  (e.g. 
current  yield,  yield  to  maturity,  or  yield 
to  call)  and  if  effected  at  yield  to  call, 
the  type  of  call,  the  call  date  and  call 
price;  and 

(ii)  The  dollar  price  calculated  from 
the  yield  at  which  the  transaction  was 
effected;  and 

(iii)  If  effected  on  a  basis  other  than 
yield  to  maturity  and  the  yield  to 
maturity  is  lower  than  the  represented 
yield,  the  yield  to  maturity  as  well  as 
the  represented  yield;  Provided, 
however,  that  this  paragraph  (b)(10)(iii) 
shall  not  apply  to  a  transaction  in  a  debt 
security  that  either 

(A)  Has  a  maturity  date  that  may  be 
extended  by  the  issuer  thereof,  with  a 
variable  interest  rate  payable  thereon;  or 

(B)  Is  an  asset-backed  security,  that 
represents  an  interest  in  or  is  secured  by 
a  pool  of  receivables  or  other  financial 
assets  that  are  subject  continuously  to 
prepayment; 

(11)  In  the  case  of  a  transaction  in  a 
debt  security  that  is  an  asset-backed 
security,  which  represents  an  interest  in 
or  is  secured  by  a  pool  of  receivables  or 
other  financial  assets  that  are  subject 
continuously  to  prepayment,  a 
statement  indicating  that  the  actual 
yield  of  the  asset -backed  security  may 
vary  according  to  the  rate  at  which  the 
underlying  receivables  or  other  financial 
assets  are  prepaid  and  a  statement  of  the 
fact  that  information  concerning  the 
factors  that  affect  yield  (including  at  a 
minimum  estimated  yield,  weighted 
average  life,  and  the  prepayment 
assumptions  underlying  yield)  will  be 
furnished  upon  written  request  of  the 
customer;  and 

(12)  In  the  case  of  a  transaction  in  a 
debt  security,  other  than  a  government 
security,  that  the  security  is  unrated  by 
a  nationally  recognized  statistical  rating 
organization,  if  that  is  the  case. 

(c)  Notification  by  agreement.  Unless 
the  bank  follows  paragraphs  (a)  or  (b)  of 
this  section,  a  national  bank  effiecting  a 
securities  transaction  for  an  account  in 
which  the  bank  does  not  exercise 
investment  discretion  (except  for 
periodic  plans)  shall  give  or  send  the 
notification  at  the  time  and  in  the  form 
agreed  to  in  writing  by  the  bank  and 
customer,  provided  that  the  agreement 
makes  clear  the  customer's  ri^t  to 
receive  the  written  notification  pursuant 
to  paragraphs  (a)  or  (b)  of  this  section  at 
no  additional  cost  to  the  customer. 

§12.5    Alternative  form*  and  time*  of 
customer  notification. 

(a)  Trust  transactions.  Unless  the 
bank  follows  §  12.4(a)  or  (b),  a  national 
bank  effecting  a  securities  transaction 
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for  an  account  in  which  the  bank 
exardsea  investaient  discretion  other 
than  in  an  agency  capacity  (except  for 
collective  investviait  funds)  riiall  give 
or  send  the  notiBcation  within  a 
reasonable  time  |f  a  person  having  the 
power  to  terminate  tne  account,  or,  if 
there  is  no  such  berson,  any  person 
holding  a  vested  oeneficial  interest  in 
the  account,  requests  written 
notification  purstiant  to  §  12.4(a)  or  (b). 
Otherwise,  notiflcati(m  is  not  required. 

(b)  Agency  traisactions.  (1)  Unless 
the  bank  follows'S  12.4(a)  or  (b).  a 
national  bank  ef^cting  a  securities 
transaction  fcv  8$  account  in  which  the 
bank  exerdaes  investment  discretion  in 
an  agency  capadjty  shall  give  or  send, 
not  less  than  ooob  every  three  months, 
an  itemized  statement  to  each  customer 
that  specifies  the  funds  and  securities  in 
the  custody  or  possession  of  the  bank  at 
the  end  of  the  period  and  all  debits, 
credits  and  transactions  in  the 
customer's  accoimt  during  the  period; 
and 

(2)  If  requested  by  the  customer,  the 
bank  shall  give  or  send  written 
notification  to  the  customer  pursuant  to 
§  12.4(a)  oe  (b)  within  a  reasonable  time. 

(c)  Collective  investment  fund 
tranaactions.  Unless  the  bank  follows 

§  12.4(a)  or  (b).  amational  bank  efiiscting 
a  securities  transaction  for  a  coUective 
investment  fund  shall  follow  12  CFR 
9.18(b)(5). 

(d)  Periodic  pl$n  transactions.  (1) 
Unless  the  bank  follows  §  12.4  (a)  or  (b). 
a  national  bank  eifliBcting  a  securities 
transaction  for  a  periodic  plan  shall  give 
or  send  to  its  cualomer  not  less  than 
once  every  three  months  a  written 
statement  showiag: 

(i)  The  customer's  funds  and 
securities  in  the  custody  or  possession 
of  the  bank; 

(ii)  All  service  charges  and 
commissions  paid  by  the  customer  in 
connecticm  with  the  transaction;  and 

(iii)  All  other  debits  and  credits  of  the 
customer's  accoimt  involved  in  the 
transaction. 

(2)  Upon  writtfn  request  of  the 
customer,  the  bank  shall  give  or  send 
the  information  described  in  S  12.4  (a) 
or  (b),  except  that  the  bank  need  not 
provide  to  the  ajstomer  any  information 
relating  to  remuneration  paid  in 
connection  with  the  transaction  when 
the  remuneration  is  paid  by  a  source 
other  than  the  customer. 

112.6   Peea. 

(a)  Permissiblafees.  A  naticmal  bank 
may  charge  a  reasonable  fee  for 
providing  notifiqation  pursuant  to  §  12.5 
(a),  (b),  and  (d).  i 

(b)  Impermissible  fees.  A  national 
bank  may  not  charge  a  fee  for  providing 


notification  pursuant  to  §  12.4  (a),  (b). 
and  (c),  and  §  12.5(c). 

§11.7 


(a)  Policies  and  procedures:  reports  of 
securities  trading.  A  national  bank 
effocting  securities  transactions  for 
customers  shall  maintain  and  adhere  to 
policies  and  procedures  that: 

(1)  Asdgn  responsibility  for 
supervision  of  all  officers  or  empfojrees 
who: 

(i)  Transmit  orders  to  at  place  orders 
with  broker/deelers;  ot 

(ii)  Execute  transactions  in  securities 
for  customers: 

(2)  Provide  for  the  fair  and  equitable 
allocation  (rf  securities  and  prices  to 
accounts  wh«i  the  bank  receives  orders 
for  the  same  security  at  approximately 
the  same  time  and  places  the  orders  for 
execution  either  individually  or  in 
combination; 

(3)  Provide  for  the  crossing  of  buy  and 
sell  orders  on  a  bir  and  equitable  basis 
to  the  parties  to  the  transaction,  where 
applicable,  and  where  permissible 
imder  local  law;  and 

(4)  Require  bank  officers  and 
employees  to  report  to  the  bank,  within 
ten  days  after  the  end  of  the  calendar 
quarter,  all  transactions  in  securities 
made  l^  them  or  on  their  behalf,  either 
at  the  bank  or  elsewhere,  in  which  they 
have  a  beneficial  interest,  if  the  officers 
and  employees: 

(i)  Make  investment  recommendations 
or  decisions  for  the  accounts  of 
customers; 

(ii)  Participate  in  the  determination  of 
the  recommendations  or  decisions;  or 

(iii)  In  connecticxi  with  their  duties, 
obtain  information  concerning  which 
securities  are  purchased,  sold,  or 
recommended  for  purchase  or  sale. 

(b)  Report  required.  A  bank  officer  or 
employee  shall  file  a  report,  as 
referenced  in  paragraph  (a)(4)  of  this 
section,  that  contains  the  following 
information: 

(1)  The  date  of  the  transaction,  the 
titie  and  number  of  shares,  and  the 
principal  amount  of  each  security 
involved; 

(2)  The  nature  of  the  transaction  (i.e., 
purchase,  sale,  or  other  type  of 
acquisition  or  disposition); 

°  (3)  The  price  at  which  the  transaction 
was  effected;  and 

(4)  The  name  of  the  broker,  dealer,  or 
bank  with  or  through  whom  the 
transaction  was  e^cted. 

(c)  Report  not  required.  Paragraph  (b) 
of  this  section  does  not  require  a  bank 
officer  or  employee  to  report 
transactions  for  the  benefit  of  the  officer 
or  employee  if: 


(1)  The  officer  or  employee  has  no 
direct  or  indirect  influence  or  control 
over  the  transaction; 

(2)  The  transaction  is  in  mutiial  fund 
shares; 

(3)  "The  transaction  is  in  government 
securities:  or 

(4)  The  transactions  involve  an 
aggregate  amount  of  purchases  and  sales 
per  officer  or  employee  of  $10,000  or 
less  during  the  calendar  quarter. 

(d)  Additional  reporting  requirement. 
A  national  bank  that  acts  as  an 
investment  adviser  to  an  investment 
company  is  subject  to  the  requirements 
of  Securities  and  Exdiange  Commission 
(SEC)  Rule  17J-1  (17  CFR  270.171-1)  of 
the  Investmoit  Company  Act  of  1940. 
SEC  Rule  17J-1  requires  certain 
personal  securities  transactions  by 
"access  persons"  of  the  investment 
adviser,  including  directors,  officers, 
and  certain  emplc^ees.  to  be  reported  to 
the  Securities  and  Exchange 
Commission.  The  reporting  requirement 
under  paragraph  (a)(4)  of  this  secticm  is 
in  addition  to  any  applicable 
requirements  under  SEC  Rule  17j-l. 


112.8 

A  national  bank  may  file  a  written 
request  with  the  OCC  for  waiver  of  one 
or  more  of  the  requirements  set  forth  in 
§§  12.2  through  12.7,  either  in  whole  or 
in  part.  The  OCC  may  grant  a  waiver 
from  the  requirements  of  this  part  to  any 
national  bank,  or  any  class  of  national 
banks,  with  regard  to  specific 
transactions  or  specific  classes  of 
transactions. 

{12.9   Settlement  or  •eewfltoa 


(a)  Except  as  provided  in  paragraphs 
(b),  (c).  and  (d)  of  this  section,  a  national 
bank  shall  not  efliect  or  enter  into  a 
contract  for  the  purchase  or  sale  of  a 
security  (other  than  an  exonpted 
security  as  defined  in  15  U.S.C 
78c(a)(12).  government  security, 
mimicipal  security,  commercial  paper, 
bankws'  acceptances,  or  commercial' 
bills)  that  provides  for  payment  of  foods 
and  delivery  of  securities  later  than  the 
third  business  day  after  the  date  of  the 
contract  unless  otherwise  expressly 
agreed  to  by  the  parties  at  the  time  of 
the  transaction. 

(b)  Paragraphs  (a)  and  (c)  of  this 
section  shall  not  apply  to  contracts: 

(1)  For  the  purchase  or  sale  of  limited 
partnership  interests  that  are  not  listed 
on  an  exchange  or  for  which  quotations 
are  not  disseminated  through  an 
automated  quotation  system  of  a 
registered  securities  association; 

(2)  For  the  purchase  or  sale  of 
securities  that  the  Securities  and 
Exchange  Commission  (SEC)  may  fiom 


time  to  time,  taking  into  account  then 
existing  market  practices,  exempt  by 
order  from  the  requirements  of 
paragraph  (a)  of  SEC  Rule  15c6-l,  17 
CFR  240.15C6-1,  either  unconditionally 
or  on  specified  terms  and  conditions,  if 
the  SEC  determines  that  an  exemption 
is  consistent  with  the  public  interest 
and  the  protection  of  investors. 

(c)  Paragraph  (a)  of  this  section  shall 
not  apply  to  contracts  for  the  sale  for 
cash  of  securities  that  are  priced  after 
4:30  p.m.  Eastern  time  on  the  date  the 
securities  are  priced  and  that  are  sold  by 
an  issuer  to  an  underwriter  pursuant  to    . 
a  firm  commitment  underwritten 
offering  registered  under  the  Securities 
Act  of  1933, 15  U.S.C.  77a  et  seq.,  or 
sold  to  an  initial  purchaser  by  a  national 
bank  participating  in  the  offering 
provided  that  a  national  bank  shall  not 
effiact  or  enter  into  a  contract  for  the 
purchase  or  sale  of  the  securities  that 
provides  for  payment  of  funds  and 
delivery  of  securities  later  than  the 
fourth  business  day  after  the  date  of  the 
contract  unless  otherwise  expressly 
agreed  to  by  the  parties  at  the  time  of 
the  transaction. 

(d)  For  purposes  of  paragraphs  (a)  and 
(c)  of  this  section,  the  parties  to  a 
contract  shall  be  deemed  to  have 
expressly  agreed  to  an  alternate  date  for 
payment  of  funds  and  delivery  of 
securities  at  the  time  of  the  transaction 
for  a  contract  for  the  sale  for  cash  of 
securities  piusuant  to  a  firm 
commitment  offering  if  the  managing 
imderwriter  and  the  issuer  have  agreed 
to  the  date  for  all  seciuities  sold 
piusuant  to  the  offiering  and  the  parties 
to  the  contract  have  not  expressly 
agreed  to  another  date  for  payment  of 
funds  and  delivery  of  securities  at  the 
time  of  the  transaction. 

Interpretations 

§  1 21 01    National  bank  disclosure  of 
raimineratlon  for  mutual  fund  transactions. 

A  national  bank  may  fulfill  its 
obligation  to  disclose  information  on  the 
source  and  amount  of  remuneration, 
required  by  §  12.4(a)(2)  and  (b),  for 
mutual  fund  transactions  by  providing 
this  information  to  the  customer  in  a 
current  prospectus,  at  or  before 
completion  of  the  securities  transaction. 
The  OCC's  view  is  consistent  with  the 
position  of  the  Securities  and  Exchange 
Commission  (SEC)  as  provided  in  a  no- 
action  letter  dated  March  19, 1979, 
which  permits  confirmations  for  mutual 
funds  merely  to  refer  to  the  sales  load 
disclosed  in  the  prospectus.  See  Letter 
to  the  Investment  Company  Institute, 
(1979  Transfer  Binder)  Fed.  Sec.  L.  Rep. 
(CO!)  82041  (Mar.  19, 1979).  The  OCC 


would  reconsider  its  position  upon  any 
change  in  the  SEC's  practice. 

$12102    National  twnic  use  of  electronic 
communications  as  customer  notifications. 

(a)  In  appropriate  situations,  a 
national  bank  may  satisfy  the  "written" 
notification  requirement  under  §§  12.4 
and  12.5  through  electronic 
communications.  Where  a  customer  has 
a  facsimile  machine,  a  national  bank 
may  folfill  its  notification  delivery 
requirement  by  sending  the  notification 
by  facsimile  transmission.  Similarly,  a 
bank  may  satisfy  the  notification 
delivery  requirement  by  other  electronic 
communications  when: 

(1)  The  parties  agree  to  use  electronic 
instead  of  hard-copy  notifications; 

(2)  The  parties  have  the  ability  to 
print  or  download  the  notification; 

(3)  The  recipient  affirms  or  rejects  the 
trade  through  electronic  notification; 

(4)  The  system  cannot  automatically 
delete  the  electronic  notification;  and 

(5)  Both  parties  have  the  capacity  to 
receive  electronic  messages. 

(b)  The  OCC  would  consider  the 
permissibility  of  other  situations  using 
electronic  notifications  on  a  case-by- 
case  basis. 

Dated:  December  7, 1995. 
Eugene  A.  Ludwrig, 

Comptroller  of  the  Currency. 
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[Docket  Na  95-4IM-142-AD] 

Airworthiness  Directives;  Beech 
(Raytheon)  Model  BAe  125-800 A  and 
Hawker  800  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  

summary:  This  doaunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Beech  (Raytheon)  Model  BAe 
125-800A  and  Hawker  800  series 
airplanes.  This  proposal  would  require 
a  detailed  visual  inspection  of  the  fuel 
feed  hose  assemblies  of  the  auxiliary 
power  unit  (APU)  to  detect  overheating, 
degradation,  proper  routing,  and 
adequate  clearance;  and  the  correction 
of  any  discrepancies  found.  This 
proposal  is  prompted  by  reports  of  heat 
damage  to  the  fuel  feed  hose  assembly 
of  the  APU  due  to  contact  between  the 


hose  assembly  and  hot  surfaces.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  heat 
damage,  which  could  lead  to  a  possible 
fire/smoke  hazard  when  failure  of  the 
hose  assembly  occurs  and  subsequent 
fuel  mist  or  spray  is  emitted  into  the 
rear  equipment  bay. 

DATES:  Comments  must  be  received  by 
January  30, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
142-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  tluough  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manger 
Service  Engineering,  iiawker  Customer 
Support  Department,  P.O.  Box  85, 
Wichita.  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Rentcm. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLBNENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 
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Commenten  Wishing  the  PAA  to 
acknowledge  reonpt  of  their  comments 
submitted  in  resbcnse  to  this  notice 
must  submit  a  smf-addressed.  stamped 
postcard  on  whidi  the  following 
8tatem«it  is  made:  "Comments  to 
Docket  Number  >5-NM-142-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  cOmmenter. 

Availability  of  NPRMs 

Any  person  m|y  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transput  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-142-ADt  1601  Lind  Avenue, 
SW.,  Renton,  W^riiington  98055-4056. 
Disctisdon 

The  Qvil  Aviajtion  Auth(mty  (CAA), 
which  is  the  airworthiness  auUiority  for 
the  United  Kingdom,  recently  notified 
the  PAA  that  an  iuisaie  condition  may 
exist  on  certain  9eech  (Raytheon)  Model 
BAe  125-800A  a|id  Hawkn  800  series 
airplanes.  The  CAA  advises  that  it  has 
received  reports  of  beet  damage  to  the 
fuel  feed  hose  assembly  of  the  auxiliary 
power  unit  (APU).  The  cause  of  such 
heat  damage  has  been  attributed  to 
contact  between  the  hose  assembly  and 
hot  surbces.  Thi^  condition,  if  not 
corrected,  could  lead  to  a  possible  fire/ 
smoke  hazard  if  failure  of  the  hose 
assembly  ocoirs  and  fuel  mist  or  spray 
is  subsequently  emitted  into  the  rear 
equipment  bay.  , 

llie  manu&ctitrer  has  issued  Service 
Bulletin  SB.  49-15,  dated  May  IS,  1995. 
The  service  bulletin  describes 
procedures  for  a  detailed  visual 
inspection  to  delact  overheating  or 
degradation  of  the  hose  assemblies;  to 
verify  proper  routing  of  fuel  feed  hose 
assembly  of  the  APU;  and  to  verify  if 
adequate  clearance  (0,5  inch)  exists 
b^ween  the  hose  assembly  and  the  left- 
hand  mixer  valve/main  air  valve 
assemblies  and  associated  hot  air 
ducting.  The  seryice  bulletin  also 
provides  procedtues  for  the  correction 
of  any  discrepancies  found  during  the 
inspection,  lue  CAA  classified  this 
service  bulletin  $s  mandatory  in  order  to 
assure  the  conti]|ued  airworthiness  of 
these  airplanes  iji  the  United  Kingdom. 

This  airplane  fiodel  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  theiprovisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  a^eement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above,  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 


for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  dMign,  the  proposed  AD  would 
require  a  detailed  visual  inspection  to 
detect  overheating  or  degradation  of  the 
hose  assemblies;  to  verify  proper  routing 
of  fuel  feed  hose  assembly  of  the  APU; 
and  to  verify  if  adequate  clearance  (0.5 
inch)  exists  between  the  hose  assembly 
and  the  left-hand  mixer  valve/main  air 
valve  assemblies  and  associated  hot  air 
ducting.  It  also  would  require  the 
correction  of  any  discrependes  prior  to 
further  flight  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  70  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$8,400,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  oa  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  fiiiure  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
betMreen  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  woidd  not  have  sufiicient 
faderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  28, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
acti(Hi  is  contained  in  the  Rtiles  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 


List  of  Snbiects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft  Aviation 
safiBty,  Safisty. 

The  Proposed  Amendmeiit 

Accordingly,  pursuant  to  the 
authority  delated  to  me  by  the 
Administrattv,  the  Federal  Aviation 
Administration  proposes  to  ammd  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  d^-AiRwofrmmess 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthoriiy:  49  USC  106(g),  40101, 40113, 
44701. 

139.13   (Amendedl 

2.  Secticm  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Baecfa  Aircraft  Companjr  (Baythaon  Aircraft 
OtmptaifY  Docket  95-NM-142-AD. 

Applkabaity:  Mo^l  BAe  12&-«0QA 
(including  military  variants  C-29A  and  U- 
125)  and  Hawlwr  800  series  airplanes^ 
conBtnictor's  numbers  8091  and  subsequent; 
equipped  witii  Turbomach  auxiliary  power 
unit  (APU)  (Modification  259404B); 
certificated  in  any  category. 

NolB  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wbedwr  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  Fat 
airplanes  that  have  been  modified,  altered,  at 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  difiiBrent  actions  necessary  to 
address  the  unsaflB  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changad 
configuration  on  the  unsafe  condition 
addrmsed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  at 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
acocHnpIished  previously. 

To  prevent  heat  damage  to  die  fuel  fised 
hose  assemblies  of  the  auxiliary  power  unit 
(APU),  which  could  lead  to  a  possible  fiie/ 
smoke  hazard  if  &iiure  of  the  hose  assembly 
occurs  and  fuel  mist  or  spray  is  subsequently 
emitted  into  the  rear  equipment  bay, 
accomplish  the  Callowring: 

(a)  Within  75  days  after  the  efisctive  date 
of  this  AD,  perform  a  detailed  visual 
inspection  to  detect  overheating  or 
degradation  of  the  hose  assemblies:  to  verify 
proper  routing  of  fuel  fieed  hose  assembly  of 
the  auxiliary  power  unit  (APU);  and  to  verify 
if  adequate  clearance  (0.5  inch)  exists 
between  the  hose  assembly  (outlet  from  the 
fuel  pump  box  of  the  APU)  and  the  left-hand 


mixer  valve/main  air  valve  assemblies  and 
associated  hot  air  ducting;  in  accordance 
with  Hawker  Service  Bulletin  SB.  49-45. 
dated  May  15, 1995. 

(1)  If  no  discrepancy  is  detected,  no  further 
action  is  required  by  this  AO. 

(2)  If  any  overheating  or  degradation  is 
detected,  prior  to  further  flight,  replace  the 
hose  assembly  with  a  new  assembly, 
ensuring  proper  clearance  and  routing  exists, 
in  accordance  with  the  service  bulletin. 

(3)  If  any  hose  assembly  is  improperly 
routed,  prior  to  further  flight,  re-route  the 
assembly  maintaining  proper  clearance,  in 
accordance  with  thf  service  bulletin. 

(4)  If  the  clearance  of  the  hose  assembly  is 
inadequate  and  the  hose  assembly  is  properly 
routed,  prior  to  further  flight,  adjust  the  hose 
assembly  to  achieve  the  0.5-inch  clearance, 
in  accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  satiety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM^n3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  18, 1995. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  95-31189  Filed  12-21-95;  8:45  am) 
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14  CFR  Part  71 

[Alrapaoe  Docket  No.  96-AWP-381 

Proposed  Establishment  of  Class  D 
and  E  Airspace  Areas;  Saipan  Island, 
CQ 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
establish  Class  D  and  E  airspace  areas  at 
Saipan  Island,  CQ.  The  Class  D  airspace 
area  would  be  established  because  an 
airport  traffic  control  tower  (ATCT)  at 
Saipan  International  Airport,  Saipan 
Island,  CQ,  has  been  commissioned.  The 
FAA  is  proposing  to  establish  the  Class 
E  airspace  area  to  provide  adequate 
controlled  airspace  for  aircraft  executing 


instrument  approach  o(>erations  at 
Saipan  International  Airport. 
DATES:  Comments  must  be  received  on 
or  before  February  2, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AWP-500,  Docket  No. 
95-AWP-38,  Federal  Aviation 
Administration,  P.  O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
CA  90009 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Coimsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-3075. 

SUPPt-EMBrTARY  INFORMATION: 

Cenunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  oa  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWP-38."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 


before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  and  E  airspace  areas  at 
Saipan  Island,  CQ.  The  Class  D  airspace 
area  would  be  established  because  an 
ATCT  at  Saipan  International  Airport, 
Saipan  Island,  CQ,  has  been 
commissioned.  The  FAA  is  proposing  to 
establish  the  Class  E  airspace  area  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  instrument  approach 
operations  at  Saipan  International 
Airport.  Class  D  and  E  airspace 
designations  are  published  in 
paragraphs  5000  and  6004,  respectively, 
of  FAA  Order  7400.9C  dated  August  17, 
1995,  and  effective  September  16, 1995, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in 
this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 
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ICAO  Omsidentkiiis 

As  part  of  this  proposal  relates  to 
navigable  aiispa()8  outside  the  United 
States,  this  notic^  is  submitted  in 
accordance  with  the  International  Civil 
Aviation  Organi^tion  QCAO) 
International  Standards  and 
Recommended  Phtctices. 

Applicability  of  International 
Standards  and  R^ommended  Practices 
by  the  Air  TrafBc  Rules  and  Prooediires 
Service.  FAA,  injareas  outside  domestic 
airspace  of  the  Iftiited  States  is  governed 
by  Article  12  of,  ^d  Annex  11  to,  the 
Convention  on  Iiitematioiud  Qvil 
Aviation,  which  pertains  to  the 
establishment  of  eir  navigational 
{acilities  and  sertices  necessary  to 
promote  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffic. 
Their  purpose  is  to  ensure  that  civil 
aircraft  operatioils  on  international  air 
routes  are  carried  out  under  uniform 
conditions  designed  to  improve  the 
safety  and  effideocy  of  air  opoations. 

The  Intematioliar  Standards  and 
Recommended  Pktictices  in  Annex  11 
apply  in  those  perts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  aie  provided  and  also 
whenever  a  contracting  state  accepts  the 
responsibility  of  providing  air  traffic 
services  over  higp  seas  or  in  airspace  of 
undetermined  scivereignty.  A 
contracting  state  acceptiiig  such 
responsibility  m|y  apply  the 
International  Sttfidaras  and 
Recommended  Phictices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Qvil 
Aviation,  Chicagp,  1944,  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  ^d 
Recoflunended  Pksctices.  As  a 
contracting  state*  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  saffsty 
of  dvil  aircraft. 

Since  this  actien  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoeed  Atiendiiient 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  ame|id  14  CFR  part  71  as 
follows: 


PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audiofity:  49  U.S.C.  106(g),  40103. 40113, 
40120:  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    lAmended] 

2.  The  incorporation  by  ^ference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17. 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  5000— Class  D  Airspace- 


AWP  CQ  D  Saipaa  Island.  GQ  [New] 

Saipan  International  Airport,  CQ 
(Lat.  15»07'08"N,  long.  145»43'46"E) 

Saipan  RBN  (lat  15<>06'41"N,  long. 
145'42'37"E) 

That  airspace  extending  uf>ward  from  the 
sur&ce  to  and  including  2,500  fleet  MSL 
within  a  4.3-nule  radius  of  Saipan 
International  Airport.  This  Qass  D  airspace 
area  is  efiisctive  during  the  specific  dates  and 
times  established  in  advanced  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory,  Pacific  Chart 
Supplement 


Paragraph  6004— Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area 


AWP  GQ  E4  SaipoD  Island.  .OQ  [New] 

Saipan  International  Airport,  CQ 
(Lat.  15»07'08"N,  long.  145»43'46"E) 

Saipan  RBN  (lat  15'W41"N,  long. 
145'42'37'^) 

That  airspace  extending  upward  from  the 
sur&ce  ivithin  a  4.3-mile  radius  of  Saipan 
International  Airport  and  within  2.6  miles 
each  side  of  the  Saipan  RBN  264*  bearing, 
extending  from  the  4.3-mile  radius  to  7.4 
miles  west  of  the  Saipan  RBN  and  within  1.8 
miles  each  side  of  the  Saipan  RBN  248° 
radial,  extending  from  the  4.3-mile  radius  to 

7.4  miles  west  of  the  Saipan  RBN  and  within 
1.8  miles  each  side  of  the  Saipan  RBN  068° 
radial,  extending  from  the  4.3-mile  radius  to 

6.5  miles  east  of  the  Saipan  International 
Airport  This  Class  E  airspace  area  is  eSsctive 
during  the  specific  dates  and  times 
established  in  advanced  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory,  Pacific  Chart 
Supplement 

Issued  in  Washington,  DC,  on  December 
12, 1995. 
Harold  W.  Beckar, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  95-31202  Filed  12-21-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlntetration 

21  CFR  Parts  50  aiMl  312 
[Docket  No.  96N-O350) 

Protection  of  Human  Subjects; 
Informed  Consent 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule,  f 

SUtMURY:  The  Food  and  Drug 
Adihinistration  (FDA)  is  proposing  to 
amend  its  current  infbnned  consent 
regulations  to  require  that  the  written 
consent  form  signed  by  the  subject  or 
the  subject's  legally  authorized 
representative,  be  dated  by  the  subject 
or  the  subject's  legally  auUiorized 
representative  at  the  time  consent  is 
given.  FDA  is  proposing  this 
requirement  because  the  agency  has  had 
problems  on  occasion  verifying  that 
informed  consent  was  obtained  from  a 
research  subject  prior  to  participation  in 
a  study  because  die  consent  document 
was  not  dated.  The  agency  believes  that 
by  explicitly  requiring  that  the  consent 
form  be  dated  at  the  time  it  is  signed, 
the  agency  will  be  able  to  help  ensure 
that  informed  consent  was.  in  fact, 
obtained  prior  to  entry  into  the  study  as 
required  by  FDA  regulations.  FDA  is 
also  proposing  to  amend  its  regulation 
on  case  histories  to  clarify  what 
adequate  case  histories  include. 
DATES:  Written  comments  by  March  21. 
1996. 

ADDRESSES:  Submit  written  conunents 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Glen 
D.  Drew,  Office  of  Health  Affairs  (HFY- 
20),  Food  and  Drug  Administraticm. 
5600  Fishers  Lane,  Rockville.  MD 
20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION: 

L  Description  of  the  Proposed  Rule 

Except  as  provided  in  FDA 
regulations,  no  investigator  may  involve 
a  human  being  as  a  subject  in  research 
covered  by  part  50  (21  CFR  part  50) 
imless  the  investigator  has  obtained  the 
legally  effective  informed  consent  of  the 
subject  or  the  subject's  legally 
authorized  representative.  Section  50.20 
requires  the  investigator  to  seek 
informed  consent  only  under 
drctunstances  that  provide  the 
prospective  subject  or  the  representative 
sufficient  opportvmity  to  consider 
whether  or  not  to  participate  and  that 


minimize  the  possibility  of  coercion  or 
undue  influence.  In  past  audits  of 
clinical  investigations,  FDA  has  had 
pn^lems  on  occasion  verifying  that 
consent  was  obtained  prior  to 
participation  in  the  study  because  a 
number  of  the  consent  doamients  were 
not  dated.  By  explicitly  requiring  that 
the  consent  form  be  dated  at  the  time  it 
is  signed,  the  agency  will  be  able  to  help 
ensure  that  informed  consent  was 
obtained  prior  to  entry  into  the  study 
and  will  be  able  to  verify  that  the 
investigator  has  fulfilled  his  or  her 
obligation.  Thus,  FDA  is  proposing  to 
amend  §  50.27(a)  to  explicitly  require 
that  the  consent  form  be  dated  by  the 
subject  or  the  subject's  legally 
authorized  representative  at  the  time 
that  it  is  signed. 

n.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  21, 1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  doctunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

m.  EnTiroomental  Impact 

The  agency  has  determined  tmder  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumidatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Onler. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  This  rule  simply  adds  a 


requirement  that  consent  forms  be  dated 
at  the  time  that  they  are  signed  in  order 
to  permit  the  agency  to  verify  that 
informed  consent  is  obtained  prior  to  an 
individual's  entry  into  a  research  study. 
Because  the  majority  of  consent  forms 
are  currenUy  dated  at  tbe  time  that  they 
are  signed,  the  agency  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
imder  the  Regulatory  Flexibility  Act,  no 
further  analjrsis  is  required. 

V.  Clarifying  Amendments 

Along  with  this  proposal  to  require 
that  consent  forms  be  dated  at  the  time 
they  are  signed,  FDA  believes  that  a 
niunber  of  related  changes  to  the 
regulations  for  hiunan  drugs  and 
biologies  are  warranted.  FDA  is 
proposing  to  revise  §  312.53(c)(l)(vi)(d) 
(21  CFR  312.53(c)(l)(vi)(d))  to  expressly 
recognize  that  the  informed  consent 
referred  to  be  in  accordance  with  21 
CFR  part  50  and  that  institutional 
review  board  review  and  approval 
referred  to  be  in  accordance  with  21 
CFR  part  56.  Also,  FDA  is  proposing  to 
revise  §  312.62(b)  (21  CFR  312.62(b))  to 
clarify  that  adequate  case  history 
records  include  the  case  report  forms 
and  supporting  data,  including,  for 
example,  signed  and  dated  consent 
forms  and  medical  records. 

List  of  Subjects 

21  CFR  Part  50 

Human  research  subjects.  Informed 
consent,  Prisoners,  Reporting  and 
recordkeeping  requirements.  Safety. 

21  CFR  Part  312 

Drugs,  Exports,  Imports, 
Investigations.  Labeling,  Medical 
research,  Reporting  and  recordkeeping 
requirements. 

'Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  50  and  312  be  amended  as 
follows: 

PART  50— PROTECTION  OF  HUMAN 
SUBJECTS 

1.  The  authority  citation  for  21  CFR 
pari  SO  continues  to  read  as  follows: 

Autfiority:  Sees.  201,  406,  408,  409,  502, 
503,  505,  506,  507.  510.  513-516.  518-520. 
701,  721, 801  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  346.  346a.  348. 
352,  353,  355,  356,  357,  360,  360c-360f, 
360h-360j.  371.  379e.  381);  sees.  215.  301. 
351.  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216,  241,  262,  263b-263n). 

2.  Section  50.27  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§  50.27    Documentation  of  Informed 
consent 

(a)  Except  as  provided^n  §  56.109(c), 
informed  consent  shall  be  documented 
by  the  use  of  a  written  consent  form 
approved  by  the  IRB  and  signed  and 
dated  by  the  subject  or  the  subject's 
legally  authorized  representative  at  the 
time  of  consent.  A  copy  shall  be  given 
to  the  person  signing  the  form. 


PART  312— INVESTIGATIONAL  NEW 
DRUG  APPLICATION 

3.  The  authority  citation  for  21  CFR 
pari  312  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501.  502,  503, 
505,  506,  507,  701  of  the  Federal  Food.  Drug, 
and  CosmeUc  Act  (21  U.S.C.  321,  331,  351, 
352,  353.  355.  356.  357.  371);  sec.  351  of  the 
Public  Health  Service  Act  (42  U.S.C  262). 

4.  Section  312.53  is  amended  by 
revising  paragraph  (c)(l)(vi)(d)  to  read 
as  follows: 


1312.53    Selecting  investigators 
monitors. 


(c)  •  *  •■ 

(1)  •  •  * 
(vi)  *  •  • 

(d)  Will  inform  any  patients,  or  any 
persons  used  as  controls,  that  the  drugs 
are  being  used  for  investigational 
purposes  and  will  ensure  that  the 
requirements  relating  to  obtaining 
informed  consent  (21  CFR  pari  50)  and 
institutional  review  board  review  and 
approval  (21  CFR  part  56)  are  met; 

•        •        *        •        • 

5.  Section  312.62  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$31 2.62    Investigator  reconlkseping  and 


(b)  Case  histories.  An  investigator  is 
required  to  prepare  and  maintain 
adequate  and  accurate  case  histories 
that  record  all  .observations  and  other 
data  pertinent  to  the  investigation  on 
each  individual  treated  with  the 
investigational  drug  or  employed  as  a 
control  in  the  investigation.  Case 
histories  include  the  case  report  forms 
and  supporting  data  including,  for 
example,  signed  and  dated  consent 
forms  and  medical  records. 
***** 

Dated:  December  12. 1995. 
William  B.  Schultz. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  95-31154  Filed  12-21-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Rawn— Sfvtea 


Emptoyar 
itiona 


'andEmpioyaa 
Contrlbutiona 

AQBCY:  Intemai  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  4f  proposed  rulemaking. 

■ill-  '  .m     i     :      :m         ...       .  -.. 

summary:  This  4ocumait  contains 
proposed  regul^ons  that  provide 
guidance  on  calculation  of  an 
employee's  accnied  benefit  derived 
Cram  the  emplofee's  contributions  to  a 
qualified  denned  benefit  pension  plan. 
These  regulatioas  are  issued  to  reflect 
dianges  to  the  applicable  law  made  by 
the  Chnnibus  Budget  Reconciliation  Act 
of  1987  (OBRA  '87)  and  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(OBRA  '89).  OBRA  '87  and  OBRA  '89 
amended  the  law  to  change  the 
accumi^Jption  o|  employee  contributions 
and  the  conversion  of  those 
accxmiulated  contributions  to  employee- 
derived  accrued  benefits. 
DATES:  Written  <^omments  and  requests 
for  a  public  heating  must  be  received  by 
March  21. 1996. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORPR  (EE-35-95),  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CX:£)OM:CORP:R  (EE-35-95), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington.  DC. 
FOR  FURTHER  INRORMATKM  CONTACT: 
Concerning  the  regulations.  Janet  A. 
Laufer.  (202)  62;-4606.  concerning 
submissions.  M|chael  Slaughter.  (202) 
622-7190  (not  t^U-free  numbers). 

SUPPUaCNTARY  MPORMATION: 

Background 

This  document  contains  proposed 
amendments  to  regulations  containing 
rules  for  computing  an  employee's 
accrued  benefit  derived  from  the 
employee's  contributions  to  a  qualified 
defined  benefit  pension  plan.  The 
proposed  amenaments  reflect  changes 
made  to  section411(c)(2)  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1987.  Public  Law  100-203  (OBRA  •87), 
and  the  Omnibtis  Budget  Reconciliation 
Act  of  1989.  Public  Law  101-^39  (OBRA 
'89).  OBRA  '87  i  ind  OBRA  '89  changed 


the  interest  rates  used  to  accumulate  an 
employee's  contributions  to  normal 
retirement  age.  OBRA  '89  also  changed 
the  manner  in  which  the  acciunulated 
contributions  are  converted  to  an  annual 
benefit  payable  at  normal  retirement 
age,  and  removed  a  limitation  on  the 
employee-derived  accrued  benefit 
contained  in  prior  law. 

Section  411(c)(1)  provides  that  an 
employee's  accrued  benefit  derived 
from  employer  contributions  as  of  any 
applicable  date  is  the  excess,  if  any.  of 
the  accrued  benefit  for  the  employee  as 
of  that  date  over  the  accrued  benefit 
derived  fitim  contributions  made  by  the 
employee  as  of  that  date.  Section 
411(c)(2)(B)  provides  that  in  the  case  of 
a  defined  benefit  plan,  the  accrued 
benefit  derived  from  contributions  made 
by  an  employee  as  of  any  applicable 
date  is  the  amoimt  equal  to  uie 
employee's  contributions  acciunulated 
to  normal  retirement  age  using  the 
interest  rate(s)  specified  in  section 
411(c)(2)(C),  expressed  as  an  actuarially 
equivalent  annual  benefit  commencing 
at  normal  retirement  age  using  an 
interest  rate  which  would  be  used  by 
the  plan  under  section  417(e)(3),  as  of 
the  determination  date.  If  the  employee- 
derived  accnied  benefit  is  determined 
with  respect  to  a  benefit  other  than  an 
annual  benefit  in  the  form  of  a  single 
life  annuity  (without  ancillary  benefits) 
commencing  at  normal  retirement  age, 
section  411(c)(3)  requires  that  the 
employee-derived  accrued  benefit  be  the 
actuarial  equivalent  of  the  benefit 
determined  under  section  411(c)(2). 

Under  section  411(c)t2)(C)(iii)(I), 
efiiactive  for  plan  years  beginning  after 
December  31, 1987,  the  interest  rate 
used  to  accumulate  an  employee's 
contributions  until  the  determination 
date  is  120  percent  of  the  Federal  mid- 
term rate  under  section  1274  of  the 
Internal  Revenue  Code  (Code).  For  the 
period  betweoi  the  determination  date 
and  normal  retirement  age,  section 
411(c)(2)(C)(iii)(n)  provides  that  the 
interest  rate  used  to  accimiulate  an 
employee's  contributions  is  the  interest 
rate  which  would  be  used  under  the 
plan  under  section  417(e)(3)  as  of  the 
determination  date.  As  noted  above, 
section  411(c)(2)(B)  provides  that  the 
interest  rate  which  would  be  used  under 
the  plan  under  section  417(e)(3)  as  of 
the  determination  date  also  applies  for 
purposes  of  converting  the  acciunulated 
contributions  to  an  annual  benefit 
commencing  at  normal  retirement  age. 
The  Retiremmit  Protection  Act  of  1994, 
Public  Law  103-465  (RPA  '94)  amended 
section  417(e)  to  change  the  applicable 
interest  rate  under  section  417(e)(3)  and 
to  specify  the  applicable  mortality  table 
under  that  section.  Examples  contained 


in  §  1.411(c)-l(c)(6)  of  these  proposed 
regulations  reflect  a  plan  that  has  been 
amended  to  comply  with  the  interest 
rate  and  mortality  table  specificatims 
enacted  in  RPA  '94. 

Explanation  of  Provisions 

1.  Conversion  Calculation 

Prior  to  OBRA  '89,  section 
411(c)(2)(B)  specified  that  the 
conversion  factor  to  be  used  for 
piuposes  of  computing  the  employee- 
derived  accnied  benefit  was  10  percent 
for  a  straight  life  annuity  commencing  at 
normal  retirement  age  of  65  (i.e., 
multiply  the  accumulated  contributions 
by  .10),  and  that  for  other  normal 
retirement  ages  the  conversion  factor 
was  to  be  determined  in  accordance 
with  regidations  prescribed  by  the 
Secretary.  Section  1.411(c)-l(c)(2)  of  the 
existing  regulations  provides  that  for 
normal  retirement  ages  oHher  than  age 
65,  the  conversion  factor  shall  be  the 
factor  as  determined  by  the 
Commissioner. 

Rev.  Rul.  76-47  (1976-1  C.B.  109)  sets 
forth  in  tabular  form  the  conversion 
fectors  to  be  used  for  determining  the 
accrued  benefit  derived  from  employee 
contributions  when  the  normal 
retirement  age  under  the  plan  is  other 
than  age  65  or  when  the  normal  form  of 
benefit  is  other  than  a  single  life  annuity 
(without.andllary  benefits).  Rev.  Rul 
76-47  further  provides  that  where  no 
standard  factor  is  available,  a 
conversion  factor  must  be  determined 
using  an  interest  rate  of  5  percent  and 
the  UP-1984  mortality  table  (without 
age  setback). 

OBRA  '89  deleted  the  ten  percent 
conversion  factor  in  section  411(c)(2)(B) 
and  replaced  it  with  the  requirement 
that  the  accumulated  contributions  at 
normal  retirement  age  be  expressed  as 
an  annual  benefit  commencing  at 
normal  retirement  age  using  an  interest 
rate  which  would  be  used  under  the 
plan  under  section  417(e)(3)  (as  of  the 
determination  date).  This  change  was 
effective  retroactively  to  the  effisctive 
date  of  the  OBRA  '87  provision  relating 
to  section  411(c)(2)(C)  (the  first  day  of 
the  first  plan  year  beginning  after 
December  31, 1987). 

To  reflect  the  OBRA  '89  amendments, 
these  proposed  regulations  define 
appropriate  conversion  factor  with 
respect  to  an  accrued  benefit  expressed 
in  the  form  of  an  annual  benefit  that  is 
nondecreasing  for  the  life  of  the 
participant  as  the  present  value  of  an 
annuity  in  the  form  of  that  annual 
benefit  commencing  at  normal 
retirement  age  at  a  rate  of  $1  per  year. 
This  amount  is  to  be  computed  using 
the  interest  rate  and  mortality  table 


which  would  be  used  under  the  plan 
under  section  417(e)(3)  and  §  1.417(e)- 
IT.  To  reflect  the  post-OBRA  '89 
convOTsion  Cactw  definiticm  and  to 
conform  to  common  actuarial  practice, 
these  proposed  regulations  would 
change  the  multiplied  by  language  in 
S  1.411(c)-l(c)(l)  to  divided  by. 

2.  Accumulated  Contributioiw 

As  added  by  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA), 
section  411(c)(2)(C)  provided  that 
employee  contributions  were  to  be 
accumulated  using  a  standard  interest 
rate  of  5  percent  for  years  beginning  on 
or  after  the  effective  date  of  ^t  section. 
OBRA  '87  changed  the  interest  rate 
under  section  411(c)(2)(C)  to  120 
percent  of  the  applicable  Federal  mid- 
term rate  under  section  1274  for  plan 
years  after  1987.  OBRA  '89  again 
amended  section  411(c)(2)(C)  to  provide 
that  120  percent  of  the  applicable 
Federal  mid-term  rate  under  section 
1274  is  to  be  used  for  accumulating 
contributions  only  up  to  the 
determination  date.  For  the  period  from 
the  determination  date  to  normal 
retirement  age,  the  interest  rate  which 
would  be  used  imder  the  plan  under 
section  417(e)(3)  (as  of  the 
determination  date)  must  be  used  for 
accumulating  contributions  for  the 
period  from  the  determination  date  to 
normal  retirement  age.  Accordingly, 
these  proposed  regulations  would 
amend  paragraph  (3)  of  §  1.411(c)-l(c)  to 
reflect  tiiose  rates.  As  stated  above,  RPA 
'94  amended  section  417(e)(3)  to  change 
the  applicable  interest  rate.  See 
§1.417(e)-lT. 

3.  Determination  Date 

Section  1.411(c)-l(c)(5)(i)  defines  the 
term  determination  date  for  purposes  of 
section  411(c)(2)(C)(iii),  in  a  case  in 
which  a  participant  will  receive  his  or 
her  entire  accrued  benefit  derived  fiY>m 
employee  contributions  in  any  one  of 
the  following  forms  (described  in 
paragraph  (c)(5)(ii)):  an  annuity  that  is 
substantially  nonincreasing, 
substantially  nonincreasing  installment 
payments  for  a  fixed  number  of  years,  or 
a  single  sum  distribution.  In  such  a  case, 
the  term  determination  date  means  the 
date  on  which  distribution  of  such 
benefit  commences.  For  this  purpose,  an 
annuity  that  is  nonincreasing  except  for 
automatic  increases  to  reflect  increases 
in  the  consumer  price  index  is 
considered  to  be  an  annuity  that  is 
substantially  nonincreasing. 

TTius,  for  example,  for  purposes  of 
section  411(c)(2)(0(iii),  in  the  case  of  a 
distribution  of  the  employee's  entire 
accrued  benefit  (or  the  employee's 
entire  employee-derived  accrued 


benefit)  in  the  form  of  a  nonincreasing 
single  life  annuity  payable  commencing 
either  at  normal  retirement  age  or  at 
early  retirement  age,  the  determination 
date  is  the  date  the  annuity  commences. 
Similarly,  in  the  case  of  a  single  sum 
distribution  of  accumulated  employee 
contributions  (i.e.,  employee 
contributions  plus  interest  computed  at 
or  above  the  section  411(c)  required 
rates)  upon  termination  of  employment 
with  a  deferred  annuity  benefit  derived 
solely  bom  employer  contributions,  the 
determination  date  is  the  date  of 
distribution  of  the  single  sum  of 
accumulated  employee  contributions. 

Alternatively,  the  plan  may  provide 
that  the  determination  date  is  the 
annuity  starting  date,  as  defined  in 
§  1.401(a)-20.  Q&A-IO. 

Under  §  1.411(G)-l(c)j(5)(iii)  of  these 
regulations,  where  a  participant  will 
receive  a  distribution  that  is  not 
described  in  paragraph  (c)(5)(i),  the 
determination  date  will  be  as  provided 
by  the  Commissioner. 

4.  Elimination  of  Limitation  on 
Employee-derived  Accrued  Benefit 

Prior  to  OBRA  '89,  section 
411(c)(2)(E)  of  the  Code  limited  the 
accrued  benefit  derived  from  employee 
contributions  to  the  greater  of  (1)  the 
employee's  accrued  benefit  under  the 
plan,  or  (2)  the  sum  of  the  employee's 
mandatory  contributions,  without 
interest.  Section  7881(m)(l)(C)  of  OBRA 
'89  deleted  that  provision.  Section 
7881(m)(l)(D)  of  OBRA  "89  added 
section  411(a)(7)(D)  to  the  Code,  which 
provides  that  the  accrued  benefit  of  an 
employee  shall  not  be  less  than  the 
amount  determined  under  section 
411(c)(2)(B)  with  respect  to  the 
employee's  accumulated  contributions. 
Accordingly,  these  proposed  regulations 
delete  the  rule  included  in  §  1.41  l(c>- 
1(d)  of  the  existing  regulations,  which 
reflects  the  pre-OBRA  '89  rule. 

5.  Delegation  of  Authority 

Section  1.411(c)-l(d)  of  these 
proposed  regulations  provides  that  the 
Commissioner  may  prescribe  additional 
guidance  on  calculating  the  accrued 
benefit  derived  from  employer  or 
employee  contributions  under  a  defined 
benefit  plan. 

Effective  Date 

These  amendments  are  proposed  to  be 
effective  for  plan  years  beginning  on  or 
after  January  1, 1997.  For  example, 
assume  that  under  a  plan  the 
employee's  date  of  termination  of 
employment  is  treated  as  the 
determination  date,  and  distribution  of 
the  employee's  entire  employee-derived 
accrued  benefit  (as  determined  under 


the  terms  of  the  plan  then  in  efliect) 
occurs  or  commences  prior  to  the  first 
day  of  the  plan  year  beginning  in  1997. 
In  that  case,  with  respect  to  interest 
credits  under  section  411(c)(2)(C)(iii)  for 
plan  years  beginning  after  1987,  the 
Service  will  not  treat  the  plan  as  having 
failed  to  satisfy  the  requirements  of 
section  411(c),  nor  will  it  require  that 
additional  amounts  be  credited  in  the 
calculation  of  the  employee-derived 
accrued  benefit  in  order  to  satisfy  the 
requirements  of  section  411(c)  after  final 
regulations  become  effective,  merely 
because  the  date  the  employee's 
employment  terminated  was  treated  as 
the  determination  date,  provided  that 
interest  is  credited  in  accordance  with 
section  411(c}(2)(C)(iii)(I)  for  the  period 
before  the  date  the  employee  terminated 
employment  and  in  accordance  with 
section  411(c)(2)(C)(iii)(II)  thereafter. 

Once  amendments  to  the  regulations 
under  §  1.411(c)-l  are  adopted  in  final 
form,  the  Service  will  obsolete  or 
modify  Rev.  Rul.  76-47,  Rev.  Rul.  78- 
202  (1978-2  C.B.  124)  and  Rev.  Rul.  89- 
60  (1989-1  C.B.  113)  as  necessary  or 
appropriate. 

'Taxpayers  may  rely  on  these  proposed 
regi*!ations  for  guidance  pending  the 
if  or-ioe  of  final  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(1)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 
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Drafkiiig  Infbnutkm 

The  principal  author  of  the«8 
regulati(»i8  is  JInet  A.  Laufer,  Office  of 
the  Associate  Chief  Counsel  (Employee 
Bonefits  and  Exempt  Oiganizatioas). 
However,  othet  personnel  from  the  IRS 
and  Treasury  Elepartment  participated 
in  thmr  development. 

list  of  Sn^ecta  in  26  CFl  Part  1 

Income  taxee.  Reporting  and 
recordkeeping  requirements. 

Propeaed  Amewfanenls  to  the 
Rq^niatknis 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 
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PARTI 


TAXES 


L 1,  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
followrs: 

Aalharily:  26  IJ.&C  7805  *  *  * 

Par.  2.  Section  1.411(c)-l  is  ammded 
by. 

1.  Revising  paragraphs  (c)(1),  (c)(2). 
and  (cM3),  and  oy  adding  paragraphs 
(cM5)and(c)(6]. 

2.  Revising  peragrai^  (d). 

3.  Adding  pa^agrapn  (g). 

The  additions  and  revisions  read  as 
follows: 


I1.411M-1 


billions. 
•       •     I  • 


(c)  Accrued  benefit  derived  fivm 
mandatory  employee  contributions  to  a 
defined  benefit,plcm — (1)  General  Rule. 
In  the  case  of  a  idefined  benefit  plan  (as 
defined  in  section  414(j)),  the  accrued 
benefit  derived!  from  contributions  made 
by  an  employe#  under  the  plan  as  of  any 
applicable  data  in  the  form  of  an  annual 
benefit  commencing  at  normal 
retirement  age  and  nondecreasing  for 
the  life  of  the  participant  is  equal  to  the 
amount  of  the  employee's  accumulated 
contributions  (determined  under 
paragraph  (c)(3)  of  this  section)  divided 
by  the  appropriate  conversion  factor 
with  respect  to  that  form  of  benefit 
(determined  uqder  paragraph  (c)(2)  of 
this  section).  Psragraph  (e)  of  this 
section  provides  rules  for  actuarial 
adjustments  wlere  the  benefit  is  to  be 
determined  in  $  form  other  than  the 
form  described  in  this  paragraph  (c)(1). 

(2)  Appropriate  conversion  factor.  For 
purposes  of  thift  paragraph,  with  respect 
to  a  form  of  anaual  benefit  coounencing 
at  normal  retirement  age  described  in 
paragraph  (c)(1),  the  twm  appropriate 
conversion  fadpr  means  the  present 
value  of  an  anmiit  -  in  the  form  of  that 
annual  benefit  commencing  at  normal 
retirement  age  at  a  rate  of  $1  per  year, 


computed  using  an  interost  rate  and 
mcHtality  table  which  would  be  used 
under  tbe  plan  under  section  417(e)(3) 
and  §  1.417(e)-lT  (as  of  the 
determination  date). 

(3)  Accumulated  contributions.  For 
purposes  of  section  411(c]  and  this 
section,  the  term  accumulated 
contrilHitions  means  the  total  of— 

(i)  All  mandatory  contributions  made 
by  the  employee  (determined  under 
paragraph  (c)(4)  of  this  section); 

(ii)  Interest  (if  any)  on  such 
contributions,  computed  at  the  rate 
provided  by  the  plan  to  the  end  of  die 
last  plan  year  to  which  section  411(aM2) 
doee  not  apply  (by  reason  of  the 
applicable  e^ctive  dates); 

(iii)  Interest  on  the  sum  of  the 
amounts  determined  under  paragraphs 
(c)(3)(i)  and  (ii)  of  this  section 
compounded  annually  at  the  rate  of  S 
pocent  per  annum  fiom  the  beginning 
of  the  fint  plan  year  to  which  section 
411(a)(2)  applies  (by  reason  of  the 
applicable  effective  date)  to  the 
beginning  of  the  first  plan  year 
beginning  after  December  31, 1987; 

(iv)  Interest  on  the  sum  of  the 
amounts  determined  under  paragraphs 
(c)(3Mi)  through  (iii)  of  this  section 
compounded  annually  at  120  percent  of 
the  Federal  mid-term  rate(s)  (as  in  effect 
under  section  1274(d)  of  the  Internal 
Revenue  Code  for  the  first  month  of  a 
plan  year)  for  the  period  beginning  with 
the  first  plan  year  beginning  after 
December  31, 1987  and  encUng  on  the 
determination  date;  and 

(v)  Interest  on  the  sum  of  the  amounts 
determined  under  paragraphs  (c)(3)(i) 
through  (iv)  of  this  section  compounded 
annually,  using  an  interest  rate  which 
would  be  used  under  the  plan  under 
section  417(e)(3)  and  §  1.417(e)-lT  (as 
of  the  determination  date),  fiom  the 
determination  date  to  the  date  on  which 
the  employee  would  attain  normal 
retirement  age. 
•        *        •        •        • 

(5)  Determination  date — (i)  For 
purposes  of  section  411(c)  and  this 
section,  in  a  case  in  which  a  participant 
will  receive  his  or  her  entire  accrued 
benefit  derived  from  employee 
contributions  in  any  one  of  the  forms 
described  in  paragraph  (c)(5)(ii),  the 
term  determination  date  means  the  date 
on  which  distribution  of  such  benefit 
commences.  Alternatively,  in  such  a 
case,  the  plan  may  provide  that  the 
determination  date  is  the  annuity 
starting  date  with  respect  to  that  benefit, 
as  defined  in  $  1.401(a)-20,  Q&A-IO. 

(ii)  Paragraph  (c)(5)(i)  applies  to  the 
following  forms:  an  annuity  that  is 
substantially  nonincreasing  (e.g.,  an 
annuity  that  is  nonincreasing  except  for 


automatic  increeses  to  reflect  increases 
in  the  consumer  price  index), 
substantially  noidncreasing  installment 
payments  for  a  fixed  number  of  years,  or 
a  single  sum  distribution. 

(iii)  In  a  case  in  which  a  participant 
will  receive  a  distribution  mat  is  not  ' 
described  in  paragraph  (c)(5)(i).  the 
determination  date  will  be  as  provided 
by  the  Commissioner. 

(6)  Examples. 

(i)  Facta.  (A)  In  the  following  examples. 
Employer  X  nwintains  a  qualified  defined 
benefit  plan  that  required  mandatoiy 
employee  contributioiu  for  1987  and  prior 
yean,  but  not  for  years  after  1987.  The  plan 
year  is  the  calendar  year.  The  plan  provides 
for  a  normal  letiiement  age  of  65  and  far  100 
percent  vesting  in  the  onployerderived 
portion  of  a  putidpant's  accrued  benefit 
after  5  yean  of  service. 

(B)  llie  terms  of  the  plan  provide  that  the 
normal  form  of  benefit  is  a  level  monthly 
amount  commencing  at  normal  retiremoit    . 
age  and  payable  for  the  life  of  the  participant 
A  plan  participant  who  elects  not  to  receive 
benefits  in  the  iom  of  the  qualified  joint  and 
survivor  annuity  provided  by  the  plan  may 
elect  to  receive  a  single-sum  distribution  (rf 
the  present  value  of  his  or  her  accrued 
benefit  upon  termination  of  employment 

(C)  As  of  January  1, 1995,  the  plan  was 
amended  to  provide  that,  for  purposes  of 
computing  actuarially  equivalent  benefits, 
the  single  sum  is  calculated  using  the  unisex 
venion  of  the  1983  GAM  mortality  table  (as 
provided  in  Revenue  Ruling  95-6  (1995-1 
CB.  80)),  and  interest  at  the  rate  equal  to  the 
annual  rate  of  interest  on  30-year  Treasury 
securities  for  the  first  calendar  month 
preceding  the  first  day  of  the  plan  year 
during  which  the  aimuity  starting  date 
occun. 

.  (D)  Under  the  plan,  employee 
contributions  are  accumulated  at  3  percent 
interest  for  plan  yean  begiiming  before  1976, 
5  percent  interest  for  plan  yean  beginning 
after  1975  and  before  1988,  and  Interest  at 
120  percent  of  the  Federal  mid-term  rate  (as . 
in  effect  under  section  1274(d)  for  the  fint 
month  of  the  plan  year)  for  plan  yean 
beginning  after  1987  until  the  determination 
date.  Under  the  plan,  the  determination  date 
is  defined  as  the  annuity  starting  date.  For 
the  period  from  the  determination  date  until 
the  date  on  which  the  employee  attaiiu 
normal  retirement  age,  interest  is  credited  at 
the  interest  rate  which  would  be  used  under 
the  plan  under  section  417(e)(3)  as  of  the 
determination  date. 

(E)  A,  an  unmarried  participant,  terminates 
employment  with  X  on  January  1, 1997  at  age 
56  with  15  yeara  of  service.  As  of  December 
31, 1987,  A's  total  accumulated  mandatory 
employee  contributions  to  the  plan, 
including  interest  compounded  armually  at  5 
percent  for  plan  yean  beginning  after  1975 
and  before  1988,  equaled  $3,021.  A  receives 
his  or  her  accrued  benefit  in  the  form  of  an 
annual  single  life  annuity  conunencing  at 
normal  retirement  age.  A's  annuity  starting    . 
date  is  January  1,  2006,  and  therefore  the 
determination  date  is  January  1, 2006. 


(ii)  Annuity  at  Normal  Retir&nent  Age- 
Determination  of  Employee-Derived  and 
Total  Plan  Vested  Accrued  Benefit. 

Example  1. 

For  purposes  of  this  example,  it  is  assumed 
that  A's  total  accrued  benefit  under  the  plan 
in  the  normal  form  of  benefit  commencing  at 
normal  retirement  age  is  $2,949  per  year.  A's 
benefit,  as  of  January  1,  2006,  would  be 
determined  as  follows: 

(1)  Determine  A's  total  accrued  benefit  in 
the  form  of  an  aimual  single  life  annuity 
commencing  at  normal  retirement  age  under 
the  plan's  formula  ($2,949  per  year  payable 
at  age  65). 

(2)  Determine  A's  accumulated  , 
contributions  with  interest  to  January  1, 
1997.  As  of  December  31, 1987,  A's 
acciunulated  contributions  with  interest 
under  the  plan  provisions  were  $3,021.  A's 
employee  contrilnitions  are  accumulated 
from  December  31, 1987  to  January  1, 1997 
using  120  percent  of  the  Federal  mid-term 
rate  under  section  1274(d).  This  rate  is  10.61 
percent  fot  1988, 11.11  percent  for  1989, 9.57 
percent  for  1990, 9.78  percent  for  1991,  8.10 
percent  for  1992,  7.63  percent  for  1993, 6.40 
percent  for  1994,  and  9.54  percent  for  1995. 
It  is  assumed  for  purposes  of  this  example 
that  120  percent  of  the  Federal  mid-term  rate 
is  7.00  percent  for  each  year  between  1996 
and  2006,  and  that  the  30-year  Treasury  rate 
for  December  2005  is  8.00  percent.  Thus,  A's 
contributions  accumulated  to  January  1, 
1997,  equal  $6,480. 

(3)  Determine  A's  accumulated 
contributions  with  interest  to  normal 
retirement  age  (January  1,  2006)  using,  for  the 
1996  plan  year  and  for  yean  until  normal 
retirement  age,  120  percent  of  the  Federal 
mid-term  rate  under  section  1274(d),  which 
is  assumed  to  be  7.00  percent  ($11,913). 

(4)  Determine  the  accrued  annual  annuity 
benefit  derived  from  A's  contributions  by 
dividing  A's  accumulated  contributions 
determined  in  paragraph  (3)  of  this  Example 
1  by  the  plan's  appropriate  convenion  factor. 
The  plan's  appropriate  convenion  fector  at 
age  65  is  9.196,  and  the  accrued  benefit 
derived  from  A's  contributions  would  be 
$11,913  -  9.196  =  $1,295. 

(5)  Determine  the  accrued  benefit  derived 
from  employer  contributions  as  the  excess,  if 
any,  of  the  employee's  accrued  benefit  under 
the  plan  over  the  accrued  benefit  derived 
from  employee  contributions 

($2,949  -  $1 ,295=$1 ,654  per  year). 

(6)  Determine  the  vested  percentage  of  the 
accrued  benefit  derived  from  employer 
contributions  under  the  plan's  vesting 
schedule  (100  percent). 

(7)  Determine  the  vested  accrued  benefit 
derived  from  employer  contributions  by 
multiplying  the  accrued  benefit  derived  ftpm 
employer  contributions  by  the  vested 
percentage  (SI  ,654  x  100  percent  =  $1,654 
per  year). 

(8)  Determine  A's  vested  accrued  benefit  in 
the  form  of  an  annual  single  life  annuity 
commencing  at  normal  retirement  age  by 
adding  the  accrued  benefit  derived  firom 
employee  contributions  and  the  vested 
accrued  benefit  derived  from  employer 
contributions,  the  sum  of  paragraphs  (4)  and 
(7)  of  this  Example  1  ($1,295  +  $1,654  = 
$2,949  per  year). 


Example  2. 

This  example  assumes  the  same  facts  as 
Example  1  except  that  A's  total  accrued 
benefit  under  the  plan  in  the  nonnal  fomiKif 
benefit  commencing  at  nonnal  retirement  age 
is  $1,000  per  year.  A's  benefit,  as  of  January 
1,  2006,  would  be  determined  as  follows: 

(1)  Determine  A's  total  accrued  benefit  in 
the  form  of  an  annual  single  life  annuity 
OHnmencing  at  normal  retirement  age  under 
the  plan's  formula  ($1,000  per  year  payable 
at  age  65). 

(2>  Determine  A's  accumulated 
contributions  with  interest  to  January  1, 1997 
($6,480  from  paragraph  2  oi  Example  1). 

(3)  Determine  A's  accimiulated 
contributions  with  interest  to  normal 
retirement  age  (January  1,  2006)  ($11,913 
from  paragraph  3  of  Example  1). 

(4)  Determine  the  accrued  annual  annuity 
benefit  derived  from  A's  contributions  by 
dividing  A's  accumulated  contributions 
determined  in  para^ph  (3)  of  this  Example 
2  by  the  plan's  appropriate  convenion  factor 
($1,295  from  paragraph  4  of  Example  1). 

(5)  Determine  the  accrued  benefit  derived 
from  employer  contributions  as  the  excess,  if 
any,  of  the  employee's  accrued  benefit  under 
the  plan  over  the  accrued  benefit  derived 
from  employee  contributions.  Because  the 
accrued  benefit  derived  from  employee 
contributions  ($1,295)  is  greater  than  the 
employee's  accrued  benefit  under  the  plan 
($1,000),  the  accrued  benefit  derived  from 
employer  contributions  is  zero,  and  A's 
vested  accrued  benefit  in  the  form  of  an 
annual  single  life  annuity  commencing  at 
normal  retirement  age  is  $1,295  per  year. 

(d)  Delegation  to  Commissioner.  The 
Commissioner  may  prescribe  additional 
guidance  on  calculating  the  accrued 
benefit  derived  fitim  employee 
contributions  under  a  defined  benefit 
plan  through  publication  in  the  Internal 
Revenue  Bulletin  of  revenue  rulings, 
notices,  or  other  documents  (see 
§  601.601(d)(2)  of  tills  chapter). 
*        *        *        •        • 

(g)  Effective  date.  Paragraphs  (c)(1), 
(c)(2),  (c)(3),  (c)(5),  (c)(6)  and  (d)  of  this 
section  are  effective  for  plan  years 
beginning  on  or  after  January  1, 1997. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  95-31006  Filed  12-21-95;  8:45  am) 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27 CFR  Parts 
RIN  1$12-AA07 
CNoticeNo.817] 

The  Mallbu-Nawton  Canyon  Vttlcuttural 
Arsa  (95R-014P) 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Department  of  the 
Treasury. 


ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  has 
received  a  petition  proposing  the 
establishment  of  a  viticultural  area  in 
the  State  of  California  to  be  known  as 
"Malibu-Newton  Canyon."  This 
proposal  is  the  result  of  a  petition 
submitted  by  Mr.  George  Rosenthal, 
President  of  Rancho  Escondido,  Inc. 

ATF  believes  that  the  establishment  of 
viticultural  area  names  as  appellations 
of  origin  in  wine  labeling  and 
advertising  allows  wineries  to  designate 
the  specific  areas  where  the  grapes  used 
to  make  the  wine  were  grown  and 
enables  consumers  to  better  identify  the 
wines  they  purchase. 
DATES:  Written  comments  must  be 
received  by  February  20, 1996. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine,  Beer  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  P.O.  Box  50221. 
Washington.  DC  20091-0221  (Attn: 
Notice  No.  817).  Copies  of  the  petition, 
the  proposed  regulations,  the 
appropriate  maps,  and  any  written 
comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room, 
Office  of  Public  Affeirs  and  Disclosure, 
Room  6480,  650  Massachusetts  Avenue, 
NW,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  Brokaw,  Wine,  Beer  and  Spirits 
Regulations  Branch,  Bureau  o^  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20226  (202-927-6230). 

SUPPLBMENTARY  INFORMATION: 

Background 

On  August  23,  1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672.  54624)  revising  regulations  in  27 
CFR  Part  4.  These  regulations  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FT? 
56692)  which  added  a  new  Part  9  to  27 
CFR,  for  the  listing  of  approved 
American  viticultural  areas.     

Section  4.25a(e)(l).  Title  27  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  Subpart  C  of  Part  9. 

Section  4.25a(e)(2)  outiines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
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growring  region  -as  a  viticultural  arae. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
propoaed  viticithural  area  is  locally 
and/or  nationaly  known  as  referring  to 
the  area  specified  in  the  petition^ 

(b)  Historicallor  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  qiecifiedin  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc)  which 
distinguish  the  viticultural  feetures  of 
the  propoeed  a^  bam  surrounding 
areas; 

(d)  A  description  of  the  specific 
bomdaries  of  tfte  viticultural  area, 
faesed  on  the  features  which  can  be 
found  on  United  States  Geological 
Survey  (U.S.G.3.)  maps  of  the  largest 
applioible  scale;  and 

(e)  A  copy  of  ttie  appropriate  U.S.G.S. 
mapis)  with  thej  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  from  Mr. 
George  Rosmtbal,  President  of  Rancho 
Escondido,  Inc.,  proposing  to  establish  a 
new  viticultural  appellation  in  the 
Malibu  area  of  IfOs  Angeles  County, 
California,  to  be  known  as  "Malibu- 
Newton  Canyonj."  The  viticultural  area, 
comprising  approximately  850  acres,  is 
located  within  Newton  Canyon  which  is 
a  bowl  shaped  valley  located  on  the 
south  bdng  side  of  the  Santa  Monica 
Mountains.  Vineyards  currenUy  within 
the  propoled  viticultural  area  are 
located  on  the  Rancho  Escondido  Estate. 
Rancho  Escondido  is  comprised  of 
approximately  157  acres,  all  of  which 
lies  within  the  proposed  "Malibu- 
Newton  Canyon"  viticultxual  area. 
Approximately,  14  of  these  acres  are 
plffiited  with  premium  wine  producing 
vineyards.  Vandals  include  Cabonet 
Savignon,  Merlot,  Cabernet  Franc. 
Chardonnay  an4  Petite  Vordot. 
Currentiy,  there  {are  no  wineries  located 
within  the  proposed  "Malibu-Newton 
Canyon"  area.  Tlie  petition  provides  the 
following  infoneation  as  evidence  that 
the  proposed  area  meets  the  regulatory 
requirements  discussed  previously. 

Evidence  That  the  Name  of  the  Area  Is 
Locally  or  Nalkinally  Known 

According  to  the  petitioner,  the  origin 
of  the  name  Maf  bu  comes  from  the 
ancient  Chumash  Indian  word  MALA  I 
BOO.  meaning  "Place  on  the  Cliff,"  and 
was  the  name  of  an  Indian  village  just 
beyond  Malibu  (each.  After  the 
Spaniards  took  control  of  southern 
California,  the  encompassing  Chumash 
ranchoa  UMAUBO  became  known  as 
the  Malibu  Ranctho.  A  Spanish  settler, 
Jose  Bartolome  Tapia  gained  control  of 


the  rancho  and  was  later  granted  the 
land  by  the  Governor  of  the  Califomias. 
The  present  day  spelling  appeen  on  the 
n^e  of  the  Topanga  Malibu  Sequit 
grant  dated  July  12, 1805.  It  originally 
totalled  13,315  acres,  one  of  the  largest 
southern  California  Ranchos  at  that 
time. 

The  petiticmer  further  states  that 
throughout  the  19th  cmtury,  Rancho 
Malibu  changed  hands  many  times  but 
remained  intact  Until  the  construction 
of  the  Pacific  Coast  Highway  in  the 
1930's,  the  privacy  of  Rancho  Malibu 
had  not  been  invaded.  With  the 
burgeoning  economy  of  southwn 
California,  conditicms  greaUy  changed. 
This  historic  rancho  was  finally 
subdivided  during  the  same  decade. 
Following  soon  after,  the  famous  Malibu 
Beach  Colony  was  e^ablished  where 
movie  stars  and  industry  moguls  began 
constructing  their  homes.  The  Malibu 
area  then  quickly  developed  into  the 
highly  recognized  community  of  Los 
Angeles  as  it  is  known  today. 

Tnroughout  this  region  tlwre  exists 
topography  in  the  form  of  roads,  a  creek, 
a  lake,  a  canyon,  a  beach,  hiking  trails, 
parks,  vistas,  etc.  which  denote  the 
name  "Malibu."  The  region  lying 
roughly  from  the  ridge  line  of  the  Santa 
Monica  Mountains  to  the  oceen,  and 
from  Topanga  Canyon  to  the  Ventura 
County  line  is  commonly  known  as 
Malibu,  according  to  the  petitioner. 
While  the  dty  of  Malibu  was 
incorporated  in  1902,  the  entire 
surrounding  area  described  above 
continues  to  be  recognized  as  Malibu. 
"Malibu"  could  be  applied  to  any  of  the 
bills/mountains  which  drain  toward  the 
ocean  through  the  dty  of  Malibu, 
induding  Newton  Canyon,  the  location 
of  the  proposed  viticultural  area. 

The  petitioner  provided  a  1:250,000 
scale  Topopgraphic-Bathymetric  map  of 
Los  Angeles  to  document  the  use  of  the 
name,  "Malibu."  An  article  in  the 
October  15, 1994,  issue  of  the  "Wine 
Spectator,"  entitled  "A  Vineyard  Grows 
in  Malibu  Canyon,"  refers  to  the  area 
around  "The  Malibu  Estate"  (Rancho 
Escondido,  Inc.)  as  "Malibu  Hills." 
Also,  included  as  an  exhibit  was  a  copy 
of  an  article  from,  "The  Underground 
Wine  Journal,"  1994.  entitied. 
"Distinctive  New  Wines."  This  artide 
refers  to  "The  Malibu  Estate"  as  being 
located  "in  the  hills  above  Malibu." 

According  to  the  petitioner,  the  name 
"Newton  Canyon"  is  generally  known 
as  describing  the  spedfic  area  in  which 
the  proposed  viticultural  area  is  located. 
This  is  evidenced  by  the  name  of  the 
main  street  running  through  the 
proposed  viticultural  area — "Newton 
Canyon  Road."  In  addition,  maps  of  the 
area,  induding  the  U.S.G.S.  map. 


referenced  and  shown  within  the 
petition,  label  the  area  as.  "Newton 
Canyon."  The  petitioner  states  that. 
""Newton  Canyon  alone  is  not 
descriptive  aiough  to  describe  the 
general  location  of  the  proposed 
viticultural  area,  and  farther,  might 
possibly  cause  public  confusion  in 
relation  to  Newton  Vineyerds,  located  in 
the  Napa  Valley."  Therefore,  the 
petitioner  proposed  the  name.  "Malibu* 
Newton  Canyon." 

Historical  or  Cnnvnt  Evidence  That  the 
Boondaries  of  the  Propoeed  Viticuhnral 
Area  Are  as  %iedfied  in  the  Petition 

The  boundaries  of  the  proposed 
"Malibu-Ne«vton  Canyon"  viticultural 
area  follow  the  natural  ridge  lines  which 
define  Newton  Canyon  and  are 
delineated  on  the  U.S.G.S.  Point  Dume. 
California,  quadrangle  map. 

Newton  Canyon  is  a  bowl  shaped 
valley  located  on  the  south  fedng  side 
of  the  Santa  Monica  Mountains,  in  the 
Malibu  area  of  Los  Angeles  County.  The 
canyon  is  oriented  along  an  east-west 
axis.  Hie  valley  floor  lies  at  an  elevation 
of  approximately  1,400  feet.  The 
surrounding  ridgelina  ranges  in 
elevation  from  1.800-2,100  feet  on  the 
southern  oceen  side  of  the  canyon, 
continuing  to  2,100-2,800  feet  on  the 
high  side  of  the  canyon  to  the  north. 

According  to  the  petitioner,  the 
elevation  of  the  southern  rim  of  the 
canyon  is  low  enough  to  allow  evening 
fog  to  sift  into  the  ralley,  but  high 
enough  to  keep  out  the  marine  layer  that 
shrouds  mud)  of  the  coastline 
throughout  the  daytime.  The  northern 
rim  of  the  canyon  Joins  the  crest  of  the 
Santa  Monica  Mountains  that  divides 
oceanside  from  leeside.  Lying  at  the 
eastern  most  side  of  the  canyon.  Castro 
Peek  is  another  distinguishing  feature 
which  marks  one  of  the  highest  points 
in  the  Santa  Monica  Mountains  at  2,824 
feet. 

The  petitioner  further  states  that 
approximately  two-thirds  of  the 
surrounding  Malibu  area  contains 
slopes  greater  than  25  percent,  with 
onty  one-fifth  having  relatively  level 
terrain.  Throughout  the  past  several . 
decades,  most  of  the  usable  land  in  the 
Malibu  area  has  been  developed. 
Because  of  increasingly  high  land 
prices,  very  littie  of  the  land  in  the 
general  Malibu  area  is  still  used  for 
agriculture.  The  Santa  Monica 
Mountains  also  have  thousands  of  acres 
dedicated  to  State  and  national  parks, 
with  more  acreage  being  aggrestdvely 
acquired  by  public  conservation 
agendes. 


Evidence  Relating  to  the  Geographical 
Features  (Climate,  Soil,  Elevation, 
Physical  Features,  etc.)  Which 
Distinguish  the  Viticultural  Features  t^ 
the  Propoeed  Area  From  Surroonding 
Areas 

Climate 

Based  upon  a  1994  climate  study 
completed  by  Fox  Weather,  Oxnard, 
Caliromia,  the  petitioner  asserts  the 
following:  The  general  climate  of  the 
Malibu  area  is  typical  of  southern 
CaUfomia  with  mild  rainy  wintere,  and 
warm  dry  summers.  However,  there  are 
several  climatological  fadora  which 
distingui^  the  proposed  "Malibu- 
Newton  Canyon"  viticultural  area  from 
the  surrouncfing  region. 

While  summer  temperatures  often 
exceed  80  degrees  in  the  afternoon, 
cooling  ocean  breezes  flow  into  the 
valley  in  the  evening,  according  to  the 
petitioner.  Moreover,  during  the  evening 
and  eerly  morning  a  light  fog  often 
filtere  into  the  valley  and  settles  along 
the  slopes,  creating  a  unique 
microclimate  which  is  significanUy 
cooler  than  the  surroundLag  Inland 
areas.  Typically,  the  morning  sun  shines 
through  me  fog,  which  in  turn  is  swept 
out  by  warm  winds  and  high  daytime 
temperatures.  The  valley  enjoys 
souUiem  exposure  to  the  sim 
throughout  the  afternoon.  According  to 
the  petitioner,  these  conditions  are  ideal 
for  premium  grape  orowing. 

Because  of  its  nigh  elevation  and 
orientation,  the  proposed  viticultural 
area  does  not  experience  the  constantly 
overcast  skies  and  cooler  temperatures 
of  the  coastal  region  immediately  below. 

Newton  Canyon,  within  which  the 
proposed  viticultural  area  is  located,  is 
a  unique  pocket  proteded  from  marine 
influence.  The  coastline  near  sea  level  is 
a  more  temperate  dimate  controlled  by 
marine  stratus  with  unifonnly  cold 
temperatures,  fog  and  low  clouds.  This 
cooler  and  more  humid  coastal 
environment,  mainly  afiiacting  areas 
below  the  1,300  foot  level,  can  create 
grape  rot  and  delay  maturation. 

Ijie  petitioner  claims  that  the 
propoMd  "Malibu-Newton  Canyon" 
viticultural  area  is,  in  the  daytime,  a 
sunny  warm  oasis  for  a  coastal  location. 
The  proposed  area  is  located  at  an 
elevaticm  which  lies  just  at  the  bottom 
of  the  inversion  layer  and  just  at  the  top 
of  the  marine  layer.  Typically,  the 
marine  layer  ceiling  is  approximately 
1,400  feet  on  average.  The  southern  or 
bottom  rim  of  the  canyon  acts  as  a 
barrier  to  the  marine  layer,  preventing 
the  bulk  of  the  coastal  rag  and  low 
douds  from  penetratii^  the  valley  for 
extended  periods  of  time.  This  allows 
the  "Malibu-Newton  Canyon"  area  to 


enjoy  fevorable  cooling  effeds  of  the 
Padfic  ocean  and  have  the  warm  sunny 
daytime  temperatures  foimd  in  the 
adjacent  interior  valleys. 

Nearby  inland  areas  experience 
uniformly  hot  summer  temperatures 
similar  to  those  experienced  in  the 
upper  elevations  on  the  oceanside  of  the 
Santa  Monica  Mountains.  However, 
these  inland  areas  receive  littie  or  no  fc^ 
and  much  less  precipitation  than  the 
oceanside  regime,  according  to  the 
petitions. 

An  additional  distinctive  asped  is  an 
increasing  amount  of  precipitation  with 
increasing  elevation.  The  petitioner 
states  that  upland  weather  stations 
report  practically  twice  the  mean 
predpitation  of  the  neaiby  lowland 
stations.  Furthermore,  the  greatest 
monthly  predpitation  during  the  rainy 
season  is  frt>m  1.5  to  3.0  times  as  great 
as  that  for  the  lowland  stations. 
Precipitation  is  concentrated  in  the 
winter  months.  The  average  annual 
rainfeU  is  about  24  inches,  with 
approximately  12  percent  occurring 
fiom  the  months  of  April  to  Odober. 

The  proposed  area  experiences  typical 
low  temperatures  in  the  winter  time, 
just  above  freezing  temperatures. 
Infrequent  winter  freezes  have  been 
known  to  occur  during  the  dormant 
winter  growing  cycle. 

In  summary,  the  petitioner  states  that 
the  proposed  viticultural  area  is 
diaraderized  by  an  isolated 
microclimate  that  captures  the  favorable 
climatic  conditions  necessary  for 
premium  wine  grape  growing.  In 
contrast,  the  petitioner  states  that  the 
surrounding  areas  foimd  on  the 
oceanside  of  the  Santa  Monica 
Mountains  (i.e,  Malibu,  Oxnard,  Santa 
Monica)  are  uniformly  cool  and 
overcast.  Surrounding  inland  areas 
found  on  the  leeside  of  the  Santa 
Monica  Mountains  (i.e,  Thousand  Oaks, 
Agoura,  Woodland  Hills)  are  uniformly 
hot  and  dry.  The  petitioner  provided  a 
diagram  illustrating  the  "Malibu- 
Newton  Canyon"  microclimate  and  a 
November  29, 1994, 
"CLIMATOLOGICAL  SURVEY  FOR 
RANCHO  ESCONDIDO  VINEYARDS." 
by  Alan  D-  Fox  of  Fox  Weather. 

Physical  Features 

According  to  the  petitioner,  the 
primary  distinction  of  the  proposed 
viticultural  area  is  its  unique 
combination  of  shape,  elevation, 
orientaticm  and  relative  location  to  the 
marine  influences  of  the  Padfic  Ocean. 
The  proposed  area  lies  within  a  clearly 
defined  valley  with  a  "bowl"  shape 
resting  high  on  the  oceenside  of  the 
Santa  Monica  Mountains.  These 
physical  features  create  a  pocket  which 


harbors  the  distind  microclimate 
described  above.  The  petitioner 
provided  aerial  photos  to  illustrate  these 
physical  features. 

Drainage 

All  of  the  proposed  viticultural  area 
drains  into  Newton  Canyon  Creek, 
continuing  to  Zuma  Creek  which  then 
drains  into  the  Pacific  Ocean  at  Point 
Duma's  westward  beach,  according  to 
the  petitioner. 

Soils 

As  evidence  of  soil  types,  the 
petitioner  provided  a  1994  soils  study 
completed  by  Soil  &  Plant  Laboratory, 
Inc.,  Orange,  Cslifomia,  in  addition  to 
"Soils  of  the  Malibu  Area  California" 
published  by  the  Soil  Conservation 
Service,  United  States  Department  of 
Agriculture. 

According  to  this  information,  major 
soils  within  the  proposed  viticultural 
area  range  from  loam  to  clay  loam  in 
texture.  Subsoil  texture  ranges  from  clay 
loam  to  clay.  Current  plantings  are 
mainly  on  Castaic  and  Rincon  silty  clay 
loams  and  Malibu  loam  which  are  lower 
elevation  terrace  soils  that  are 
moderately  deep,  with  favorable 
Capability  Class  ratings  of  n  to  IV. 
Steeper  hillside  soils  (mostly  above  the 
1,700  foot  contour  line)  are  shallower 
with  Capability  Class  ratings  ranging 
from  IV  to  Vin. 

Soils  in  the  proposed  viticultural  area 
have  moderate  to  high  inherent  fertility. 
Soil  reaction  in  siirface  soils  ranges  from 
moderately  add  to  slightly  alkaline. 
Subsoil  ph  varies  with  type  and  several 
areas  are  calcareous. 

According  to  the  petitioner,  soil  tests 
performed  prior  to  the  planting  of 
vineyards  in  1988  revealed  that  the 
topsoil  found  in  much  of  lower  Newton 
Canyon  contained  crushed  rock,  as  a 
result  of  the  construction  of  the  nearby 
Kanan  Ehmie  Road  tunnel,  which  is 
ideal  for  good  drainage. 

The  surrounding  areas  are  mainly 
steep  hillsides  and  mountainous 
uplands  with  poor  soil  capability.  These 
soils  are  usually  shallower  than  those 
found  in  the  proposed  viticultural  area, 
and  are  subject  to  erosion. 

Proposed  Boundary 

The  boimdary  of  the  proposed 
"Malibu-Newton  Canyon"  viticultural 
area  may  be  fotmd  on  one  United  States 
Geological  Survey  map,  entitied  Point 
Dume  Quadrangle,  California,  7.5 
minute  series,  with  a  scale  of  1:24,000. 

Public  Participation— Written 
Comments 

ATF  requests  comments  from  all 
interested  parties.  Comments  received 
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on  or  before  the  (iosing  date  will  be 
carefully  considered.  GDmments 
received  after  that  date  will  be  given  the 
same  consideratit^n  if  it  is  practical  to 
do  so.  However,  assurance  of 
consideration  can  only  be  given  to 
comments  received  on  or  before  the 
closing  date. 

ATF  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  disclosed  jto  the  public.  Any 
material  which  a  commenter  considers 
to  be  confidential:  or  inappropriate  for 
disclosure  to  the  |»ublic  should  not  be 
included  in  the  comments.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

Comments  may]  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comments:  (1)  are 
legible;  (2)  are  8Vi  x  11"  in  size,  (3) 
contain  a  written  signature,  and  (4)  are 
3  pages  or  less  in  length.  This  limitation 
is  necessary  to  assure  reasonable  access 
to  the  equipment.  Comments  sent  by 
FAX  in  excess  of  three  pages  will  not  bo 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged.  Facsimile 
transmitted  comments  will  be  treated  as 
originals. 

During  the  comfnent  period,  any 
person  who  desires  an  opportimity  to 
comment  orally  at  a  public  hearing  on 
the  proposed  regulation  should  submit 
his  or  her  request,  in  writing,  to  the 
Director  within  the  60-day  comment 
period.  However,  the  Director  reserves 
the  right  to  determine,  in  light  of  all 
circumstances,  wl^ether  a  public  hearing 
will  be  held. 

ExecvtiTe  Order  12866 

It  has  been  detefmined  that  this 
proposed  regiilatien  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  executive 
order. 

Regulatory  Flexibility  Act 

It  is  hereby  cert^ed  that  this  ^ 

proposed  regulation  will  not  have  a 
significant  econoraic  impact  on  a 
substantial  number  of  sinall  entities. 
The  establishmenll  of  a  viticultural  area 
is  neither  an  endorsement  nor  approval 
by  ATF  of  the  quality  of  wine  produced 
in  the  area,  but  rather  an  identification 
of  an  area  that  is  distinct  from 
surrounding  areas.  ATF  believes  that  the 
establishment  of  viticultural  areas 
merely  allows  wineries  to  describe  more 
acciuately  the  origin  of  their  wines  to 
consumers,  and  halps  consumers 
identify  the  wines  they  purchase.  Thus, 
any  benefit  derived  from  the  use  of  a 
viticultural  area  name  is  the  result  of  the 


proprietor's  own  efibrtaand  consumer 
acceptance  of  wines  from  that  area. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected  (1)  to  have  significant 
secondary,  or  incidental  effiscts  on  a 
substantial  number  of  small  entities;  or 
(2)  to  impose,  or  otherwise  cause  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  No.  96- 
511, 44  U.S.C.  Chapter  35,  and  its 
implementing  regiuadons,  5  CFR  Part 
1320,  do  not  apply  to  this  notice  of 
proposed  rulemaking  because  no 
requirement  to  collect  information  is 
proposed.  .'     >"■""• 

Drafting  Infftrmation 

The  principal  author  of  this  document 
is  David  Brokaw,  Wine,  Beer  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFRPart  9 

Administrative  practices  and 
procedures.  Consumer  protecti(m, 
Viticultural  areas,  and  Wine. 

Antliority  and  Issuance 

Title  27,  Code  of  Federal  Regulations. 
Part  9.  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Par.  1.  The  authority  citation  for  Part 
9  continues  to  read  as  follows: 

Anthority:  27  U.S.C  205. 

Sut)part  C— Approved  American 
Viticultural  Areas 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.152  to  read  as  follows: 


§«.1S2    MaHlNi-NMVton  Canyoa 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  petition  is 
"Malibu-Newton  Canyon." 

(b)  Approved  maps.  The  appropriate 
map  for  determining  the  boundary  of 
the  Malibu-Newton  Canyon  viticiiltural 
area  is  the  U.S.G.S.  map,  "Point  Dume 
Quadrangle,  California"  (7.5  Minute 
Series  1:24,000  Topographic  map, 
photorevised  1981). 

(c)  Boundary.  The  Malibu-Newton 
Canyon  viticultural  area  is  located  in 
Los  Angeles  County,  California.  The 
boundary  is  as  follows: 


(1)  Beginning  at  the  intersection  of  the 
Newton  Canyon  creek  (lowest  elevation) 
and  an  unnamed  medium  duty  road 
referred  to  by  the  petitioner  as  Kanan 
Dume  Road  at  the  boundary  of  section 
13  and  18  on  the  U.S.G.S.  map  "Point 
Dume  Quadrangle." 

(2)  Then  south  along  Kanan  Dume 
Road  to  the  point  where  an  unnamed, 
unimproved  dirt  road  refisrred  to  by  the 
petitioner  as  Ramerez  Mountain  Way 
crosses  over  Kanan  Dume  Road  at  the 
timnel  in  the  northwest  comer  of 
section  19. 

(3)  Then  east  along  Ramerez 
Mountain  Way,  following  the  southern 
ridgeline  of  Newton  Canyon,  to  Latigo 
Canyon  Road  in  the  southwest  comer  of 
section  17. 

(4)  Then  south  along  Latigo  Canyon 
Road  to  an  unnamed,  unimproved  dirt 
road  refiarred  to  by  the  petitioner  as 
Newton  Mountain  Way  at  the  southem 
boundary  of  section  17. 

(5)  Then  northeast  along  Newton 
Mountain  Way,  foUowdng  the 
southeastern  ridgeliiie  of  Newton 
Canyon,  to  an  unnamed,  unimproved 
dirt  road  referred  to  by  the  petitioner  as 
Castro  Mountain  Way  in  section  16. 

(6)  llien  west  along  Castro  Motmtain 
Way,  past  Castro  Peak,  following  the 
northem  ridgeline  of  Newton  Canyon  to 
Latigo  Canyon  Road  in  section  18. 

(7)  Then  southwest  along  the  natural 
ridgeline  of  Newton  Canyon  to  the 
intersection  of  Kanan  Dume  Road  and 
the  1.600  foot  contour  line  in  the 
southeastern  portion  of  section  13. 

(8)  Then  southeasterly  along  Kanan 
Dimie  Road  to  the  beginning  point. 

Signed:  December  11, 1995. 
Daniel  R.  Black. 
Acting  Director. 

(PR  Doc.  95-31169  Filed  12-21-95;  8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Parts  1190  and  1191 

Accessibility  Guidelines  for  Play 
Fadiities 

AOaiCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  intent  to  form  a 

regulatory  negotiation  committee. 

SUMARY:  The  Architectural  and 
Transportation  Barriera  Compliance 
Board  (Access  Board)  proposes  to 
establish  a  regulatory  negotiation 
committee  to  develop  a  proposed  rale 
on  accessibility  guidelines  for  newly 


constructed  and  altered  play  facilities 
covered  by  the  Americans  with 
Disabilities  Act  and  the  Architectiiral 
Barriers  Act.  The  regulatory  negotiation 
committee  will  be  composed  of 
organizations  who  represent  the 
interests  affected  by  the  accessibility 
guidelines  for  play  facilities.  The  Access 
Board  invites  comments  on  the  proposal 
to  establish  the  regulatory  negotiation 
committee  and  the  proposed  committee 
membership. 

DATES:  Comments  should  be  received  by 
January  22, 1996. 

ADOnCBBCa.  Comments  should  be  sent  to 
the  Office  of  Technical  and  Information 
Services.  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street.  NW..  siute  1000, 
Washii^on.  D.C.  20004-1111.  Fax 
nund>er  (202)  272-5447. 
FOR  FURTHER  MFOMNATION  CONTACT: 

Pesgy  (keenwell.  Office  of  Technical 
anolnfonnation  Services.  Architectural 
and  Transportation  Barriera  Compliance 
Board.  1331  F  Street.  NW..  suite  1000, 
Washii^on.  D.C  20004-1111. 
Telephone  number  (202)  272-5434 
extension  34  (Voice);  (202)  272^449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  upon 
request. 

SUPPI^efTARY  INFOmiATION:  The 
Architectural  and  Transportation 
Barriera  Compliance  Board  (Access 
Board)  is  responsible  for  developing 
accessibility  guidelines  under  the 
Americans  with  Disabilities  Act  and  the 
Architectural  Barriera  Act  to  ensure  that 
new  construction  and  alterations  of 
fiacilities  covered  by  the  laws  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.'  In  July  1993.  die 


■  The  American*  with  DisablliUes  Act  (42  U.S.C 
12101  et  seq.)  i»  a  comprehensive  civil  rights  law 
which  prohibits  discriminatioa  on  the  basis  of 
disability  and  requires,  among  other  things,  that 
newly  constructed  and  altered  State  and  local 
govenmient  iacilitiee,  places  of  public 
accommodation,  and  commercial  bcilities  be 
readily  accessible  to  and  usable  by  individuals  with 
disabilities. 

The  Architectural  Bairiars  Act  (42  U.S.C  41S1  et 
saq.)  requires  that  certain  federally  financed 
Eidlities  be  readily  accessible  to  and  usable  by 
individuals  with  disabilities. 

The  Access  Board  is  an  independent  Federal 
agency  established  by  section  502  of  the 
RahabiliUtion  Act  (29  U.S.C  792)  whose  primary 
missicm  is  to  promote  accessibility  (or  individuals 
with  disabllltie*.  The  Access  Board  consists  of  25 
members.  Thirteen  are  appointed  by  the  President 
from  among  the  public,  a  maiority  of  who  are 
required  to  be  individuals  with  disabUities.  The 
other  twelve  are  heads  of  the  following  Federal 
agenda*  or  their  designees  whose  podtians  ate 
Executive  Level  IV  or  above:  The  Departments  of 
Health  and  Human  Services.  Education, 
Transpottation,  Housing  and  Urban  Development, 
Labor,  Interior,  Defense.  Justice,  Veterans  Affairs, 
and  Commerce;  General  Services  Administration: 
and  United  States  Postal  Services. 


Access  Board  established  the  Recreation 
Access  Advisory  Committee  to  examine 
various  types  of  recreation  facilities  and 
make  recommendations  for  accessibility 
guidelines  for  the  facilities.  The 
committee  presented  its 
recommendations  in  July  1994  covering 
six  types  of  recreation  facilities:  sports 
fiacilities;  places  of  amusement;  play 
focilities;  golf  facilities;  boating  and 
fishing  facilities;  and  outdoor  developed 
areas.  The  Access  Board  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  September  1994  inviting 
public  comment  on  theCommittee's 
recommendations.  59  FR  48542 
(September  21, 1994).  Comments* 
received  in  response  to  the  ANPRM 
generally  supported  the  committee's 
recommendations.  However,  the 
comments  revealed  that  there  is  not 
presently  consensus  on  some  major 
issues  regarding  play  facilities  and 
outdoor  developed  area  among  interests 
that  potentially  would  be  affiacted  by 
accessibility  guidelines  for  those 
facilities. 

The  Access  Board  proposes  to 
establish  a  regulatory  negotiation 
committee  to  develop  a  proposed  rale 
on  accessibility  guidelines  for  play 
facilities.  Regulatory  negotiation  is  a 
supplement  to  the  traditional 
rulemaking  process  that  allows  for  face- 
to-face  negotiaticms  among 
representatives  of  afiiacted  interests, 
including  the  agency,  with  a  goal  of 
arriving  at  a  consensus  decision  on  the 
text  of  a  proposed  rale.  The  proposed 
rale  is  then  published  in  the  Federal 
Register  and  the  public  has  an 
opportunity  to  comment. 

Play  facilities  are  commonly  found  in 
schools,  parks,  day  care  centera,  and 
other  settings  designed  for  children. 
Play  facilities  include  equipment  such 
as  slides,  swings  and  laddera;  areas 
designed  for  play  activities  such  as  sand 
play  areas;  and  soft  contained  play 
stractures.  Among  the  issues  to  be 
considered  in  developing  the 
accessibility  guidelines  are  providing  an 
accessible  route  within  play  facilities 
and  providing  access  to  elevated  play 
equipment  and  stractures. 

The  following  interests  are  likely  to  be 
significantly  a&cted  by  accessibility 
guidelines  for  play  facilities: 

e  Manufactures  and  desi^era; 

e  State  and  local  governments; 

a  Schools,  parks,  and  day  care 

centera; 

a  Individuals  with  disabilities; 

•  Volimtary  standard  groups;  and 

e  Federal  government. 

The  Access  Board  proposes  to  appoint 
the  following  organizations  to  represent 
the  interests  identified  above  on  the 
regulatory  negotiation  committee: 


Playground  Equipment  Manufacturers 

Association 
American  Society  of  Landscape  Architects 
International  Qty/County  Management 

Association 
National  Association  of  Counties 
National  League  of  Cities 
National  Association  of  Elementary  School 

Principals 
National  Recreation  and  Park  Association 
National  Child  Care  Association 
National  Council  on  Independent  Living 
National  Easter  Seal  Society 
TASH» 

Spina  Bifida  Association  of  America 
The  Council  for  Exceptional  Children 
United  Cerebral  Palsy  Association 
ASTM '  Public  Playground  Committee  (F 

15.29) 
ASTM » Soft  Contained  Play  Committee  (F 

15.36) 
Access  Board 

Comments  are  invited  on  the  proposal 
to  establish  the  regulatory  negotiation 
committee  and  the  proposed 
membership  of  the  committee.  Persons 
who  will  be  significantiy  affected  by  the 
accessibility  guidelines  for  play 
facilities  and  who  believe  that  their 
interests  will  not  be  adequately 
represented  by  the  above  organizations 
may  apply  for,  or  nominate  another 
peraon  for,  membership  on  the 
regulatory  negotiation  committee. 
AppBcations  or  nominations  should 
include  the  following  information:  (i) 
The  name  of  the  applicant  or  nominee 
and  the  interest  that  the  peraon 
proposes  to  represent;  (ii)  evidence  that 
the  applicant  or  nominee  is  authorized 
to  represent  an  oi^ganization  or  other 
parties  having  interests  similar  to  the 
interests  the  person  proposes  to 
represent;  (iii)  a  written  commitment 
that  the  applicant  or  nominee  would 
participate  in  good  faith;  and  (iv)  the 
reasons  that  the  organizations  specified 
in  this  notice  do  not  adequately 
represent  the  interests  that  applicant  or 
nominee  proposes  to  represent. 

For  regulatory  negotiation  to  be 
effective,  the  size  of  the  committee  will 
be  limited.  Each  person  or  organization 
affected  by  accessibility  guidelines  for 
play  facilities  need  not  have  its  own 
representative  on  the  regulatory 
negotiation  committee.  Rather,  each 
interest  must  be  adequately  represented 
and  the  membership  must  be  fairly 
balanced.  Meetings  of  the  regulatory 
negotiation  committee  will  be 
annoimced  in  the  Federal  Register.  The 
meeting  will  be  open  to  the  public  and 
anyone  may  attend  the  meetings  and 
confer  with  or  provide  their  views  to 
members  of  the  regulatory  negotiation 
committee. 


»The  Association  for  Persons  with  Severe 
Handicaps. 
'  American  Society  for  Testing  and  Materials. 
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The  Access  Board  has  arranged  for  the 
Federal  Mediation  and  Conciliation 
Service  to  provide  facilitators  for  the 
regulatory  negotiation  committee.  Staff 
support  would  b^  provided  by  the 
Aa»ss  Board.  Mbmbers  of  the 
regulatory  negotiation  committee  will 
not  be  compensated  for  their  service. 
The  Access  Board  may  pay  travel 
expenses  for  a  lii^ited  number  of 
persons  who  wofld  otherwise  be  unable 
to  serve  on  the  r^ulatory  negotiation 
committee.  Members  of  the  regulatory 
negotiation  committee  will  not  be 
considered  specif  government 
employees  since  th^  will  serve  as 
representatives  of  their  organizations 
and  will  not  be  rfquired  to  file 
confidential  financial  disclosure  reports. 

After  reviewing  the  OHnments 
received  in  response  to  this  notice,  the 
Access  Board  wi|  issue  a  notice  in  the 
Federal  Register  announcing  the 
establishment  of  the  regulatory 
negotiation  comitittee  and  the 
committee  membership,  unless  it  is 


determined  based  on  the  comments  that 
regulatory  negotiation  would  be 
inappropriate. 

llie  first  meeting  of  the  regulatory 
negotiation  committee  is  tentatively 
scheduled  for  March  5, 6  and  7, 1996  in 
Washington,  D.C. 

The  Access  Board  expects  that  the 
regulatory  negotiation  committee  will 
develop  a  proposed  rule  on  accessibility 
guidelines  for  play  facilities  within  nine 
months  of  the  first  meeting.  However,  if 
unforseen  delays  occur,  the  Chairman  of 
the  Access  Board  may  agree  to  an 
extension  of  that  time  if  a  consensus  of 
the  regulatory  negotiation  committee 
believes  that  additional  time  will  result 
in  aovement. 

After  the  regulatory  negotiation 
committee  develops  a  proposed  rule  on 
accessibility  guidelines  for  play 
facilities,  the  Access  Board  will  issue  a 
notice  of  proposed  rulemaking  (NFRM) 
inviting  public  comment  on  the 
proposed  rule.  The  NPRM  will  also 
include  proposed  rules  on  accessibility 
guidelines  for  sports  facilities,  places  of 
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amusement,  golf  facilities,  and  boating 
and  fishing  facilities  based  upon  the 
recommendations  of  the  Recreation 
Access  Advisory  Committee  and  the 
comments  received  on  those 
recommendations.  The  Access  Board 
intrads  to  establish  another  regulatory 
negotiation  committee  to  develop  a 
proposed  rule  on  accessibility 
guidelines  for  outdoor  developed  areas 
after  the  proposed  rule  on  accessibility 
guidelines  for  play  facilities  is 
developed.  A  separate  notice  will  be 
issued  in  a  futiue  edition  of  the  Federal 
Roister  inviting  comment  on  the 
establishment  of  a  regulatory 
negotiation  committee  to  develop  a 
proposed  rule  on  assessibility 
guidelines  for  outdoor  developed  areas 
and  that  committee  membership. 

Issued  on  December  18, 19g&    -;    - 
JohnlLCatliii,  r..  ^v 

Chairman,  Architectuml  and  Tmnsportation 
Barriers  Compliance  Board. 
(PR  Doc  95-31192  Filed  12-21-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanie  and  Atmoaplieric 
Administration 

P.O.  121298AI 

Quif  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Coimcil  (Council)  will 
convene  public  meetings. 
DATES:  These  meetings  will  be  held 
January  8-12, 1996,  January  15-19, 
1996,  and  January  22-26, 1996,  from 
8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meetings  on  January  8- 
12. 1996,  and  January  15-19, 1996,  will 
be  held  at  the  New  (Drleans  Airport 
Hilton,  901  Airline  Highway,  Kenner, 
LA;  telephone:  504-469-5000.  The 
meeting  on  January  22-26, 1996,  will  be 
held  at  the  Corpus  Christi  Marriott 
Bayfront  Hotel,  900  North  Shoreline 
Boulevard,  Corpus  Christi,  TX; 
telephone:  512-887-1600. 

Council  address-.  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  Kennedy  Boulevard,  Suite  331, 
Tampa,  FL  33609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Swingle,  Executive  Director; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The  Red 
Snapper  Individual  Transferable  Quota 
(ITQ)  Appeals  Board  established  by  the 
Council  will  meet  at  each  site  (see 
ADDRESSES)  to  review  appeals  of 
commercial  red  snapper  fishermen  who 
dispute  landings  and  other  information 
used  to  assign  to  them  ITQ  shares  of  the 
commercial  red  snapper  quota. 

Owners  and  operators  of  permitted 
reef  fish  vessels  have  been  notified  by 
NMFS  of  the  appeals  processes  and  the 


requirement  to  submit  a  written  appeal 
setting  forth  the  nature  of  the  dispute 
and  attaching  copies  of  relevant  records. 
NMFS  also  provided  each  owmer  and/or 
operator  with  an  estimate  of  his  or  her 
ITQ  share  and  the  1990-91  landings 
records  upon  which  the  share  was 
based,  and  relevant  records  for 
"historical  captain"  status  that  woiild 
entitle  that  person  to  a  share.  Persons 
filing  written  appeals  with  NMFS  by 
December  27, 1995,  will  be  oRered  an 
opportunity  to  testify  before  the  appeals 
board  and  will  be  notified  by  the 
Coimcil  of  the  times  and  places  of 
reviews  of  their  appeals. 

A  copy  of  each  written  appeal  and  the 
appended  information  will  be  provided 
to  each  member  of  the  appeals  board 
and  summarized  by  Council/NMFS 
sXbSs.  The  board  members  will  then 
discuss  the  case,  hear  testimony  from 
persons  making  the  appeals,  and 
individually  fill  out  forms 
recommending  (1)  approval  of  an 
appeal,  (2)  denial  of  the  appeal,  or  (3) 
abstention  on  the  issue,  llie  completed 
forms  will  be  provided  by  the  Coimcil 
representative  daily  by  mail  to  the 
Director,  Southeast  Region,  in  St. 
Petersburg,  FL  for  final  decisions  on 
granting  the  appeals. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  December 
29, 1995. 

Dated:  December  18, 1995. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[PR  Doc.  95-31180  Filed  12-21-95;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Additions  to  the  procurement 

list 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities,  military 
resale  commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  January  22, 1996 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  6, 13,  20,  30,  November  3  and 
13, 1995,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (60  F.R. 
52388,  53338, 55243,  5421,  55835  and 
56987)  of  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  commodities, 
military  resale  commodities  and 
services,  fair  market  price,  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities, 
military  resale  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Govenmient 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities,  military  resale 
commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities. 


■u^  •.wmtv^'^^'tm^umm 
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military  resale  commodities  and 
servicers  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  t^  following 
commodities,  military  resale 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Conunodities      \ 

Carrying  Cover,  i^rch 
8340-00-556-^74 

h4ilitary  Resale  dbnunoditiea 

Pillow,  Fiber  Fillj 
M.R.764 
M.R.  765 
M.R.766 

Services 

Data  Entry/Data  Base  Management. 

General  Services  Administration. 

Federal  SupplMServioe Bureau, 

Washington.  DC 
Grounds  Maintenance 
Defense  Finance  tnd  Accounting 

Service,  Buildi|ig  951, 1111  East  Mill 

Street,  San  Berftadino,  Califbinia 
(koimds  Maintenance 
Marine  Corps  Sue  port  Activity, 

Richards-Gebaur  Memorial  Airp<»t,- 

Kansas  Qty.  Missouri 

Janitorial/Custodial  for  the  following 
Springfield,  Qlindis  locations: 
Paul  Findley  Federal  Building,  600  E. 

Monroe  Street  ' 
Sarah  Cook  Hou8#,  508  S.  8th  Street 
Henson  Robinson  House,  520  S.  8th 

Street 

Janitorial/Custc^al  for  the  following 
Albuquerque,  Neir  Mexico  locations: 
Petroglyph  Natioi^al  Monument 

Headqxiarters,  6001  Unser  Boulevard 

NW,  Petroglyph  National  Monument 

Visitor  Center  a^d  Ranger  Station, 

4735  Unser  Boijlevard 
Janitorial/Custodi^d 
Letterkenny  Army  Depot. 

Chamber8biirg,Fennsylvania 
Laundry  Service 
Naval  Air  Station^  North  Island. 

Bachelor  Enlisted  Quarters  and 

Bachelor  Officer  Quarters,  San  Diego, 

California 
Recycling  Service 
Westover  Air  Reserve  Base,  Chicopee, 

Massachusetts  ] 
Recycling  Servicel 

McGuire  Air  Force  Base,  New  Jersey 
Storage/Distributipn  of  Clothing  &  Other 

Items  ; 

Corporation  for  National  Service, 

Americorps,  Washington,  DC 
Switchboard  Opetation 
Samuel  S.  Stratton  Veterans  Affairs 

Medical  Center ,|  Albany,  New  York 
Toner  Cartridge  Remanufacturing,  Naval 

Training  Center,  Great  Lakes,  Uinois 
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This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  imder  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 

IFR  Doc.  95-31171  Rled  12-21-95;  8:45  am] 
auMQ  cooE  a«ie-s3-p 


DEPARTMENT  OF  ENERGY 

MedicallwtepM  Production  Projwt 
Molybd«num-M  and  Ratalad  laotopaa 
AvallablHty  «f  Draft  Ewvirenroantai 
Impact  Statamant  and  PiMIc  Haarfnga 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  availability  and  public 
hearings. 

SUMMARY:  The  Department  of  Energy 
(DOE)  annoimces  the  availability  of  the 
Medical  Isotopes  Production  Project: 
Molybdenum-99  and  Related  Isotopes 
Draft  Envinminental  Impact  Statement 
Prait  EIS).  DOE/EIS-0249D.  for  public 
review  and  comment  DOE  also 
announces  the  dates,  times,  and 
locations  for  public  hearings  on  the 
Draft  EIS.  The  alternative  facilities  for 
the  proposed  project  that  are  analyzed 
in  the  Draft  EIS  are  located  at  the  Idaho 
National  Engineering  Laboratory  near 
Idaho  Falls,  Idaho;  Sandia  National 
Laboratories/New  Mexico  in 
Albuquerque,  New  Mexico;  Los  Alamos 
National  Laboratory  in  Los  Alamos, 
New  Mexico;  and  Oak  Ridge  National 
Laboratory  in  Oak  Ridge,  Tennessee. 
DATES:  DOE  filed  the  Draft  EIS  with  the 
U.S.  Environmental  Protection  Agency 
on  December  15, 1995,  with  an  expected 
Federal  Register  publication  date  for  the 
notice  of  availability  of  December  22. 
1995.  Written  comments  on  the  Draft 
EIS  are  invited  from  the  public. 
Comments  must  be  postmarked  by 
February  9, 1996,  to  ensure 
consideration;  comments  postmarked 
after  that  date  will  be  considered  to  the 
extent  practicable.  The  DOE  will  use  the 
comments  received  to  help  prepare  the 
final  version  of  the  EIS.  Public  hearings 
on  the  Draft  EIS  will  be  held  as  follows: 
Idaho  National  Engineering 
Laboratory^anuary  17, 1996, 1:00 
p.m.  to  4:00  p.m.  and  7:00  p.m.  to 
10:00  p.m.,  Shilo  Inn,  780  Lindsay 
Boulevard,  Idaho  Falls,  ID  83402 
Oak  Ridge  National  Laboratory — ^January 
25, 1996,  1:00  p.m.  to  4:00  p.m.  and 
7:00  p.m.  to  10:00  p.m..  Pollard 
Auditorium,  210  Badger  Avenue,  Oak 
Ridge,  TN  37830 
Sandia  National  Laboratories/New 
Mexico — ^January  30, 1996, 1:00  p.m. 
to  4:00  p.m.  and  7:00  p.m.  to  10:00 


p.m.,  Indian  Pueblo  Cultural  Center, 
Main  Auditorium,  2401 12th  Street. 
Albuquerque,  NM,  87104 
Los  Alamos  National  Laboratory — 
February  1, 1996, 1:00  p.m.  to  4:00 
p.m.  and  7:00  p  jn.  to  10:00  p.m.. 
Fuller  Lodge.  Pajarito  Room,  2132 
Central  Avenue,  Los  Alamos,  NM 
87544. 

The  meetings  will  provide 
opportunities  for  information  exchange 
and  discussion  as  well  as  for  the 
submittal  of  prepared  statements. 
ADDRESSES:  Requests  for  o^ies  of  the 
Draft  EIS,  written  comments  on  the 
Draft  EIS.  or  other  matters  regarding  this 
environmental  review  should  be 
addressed  to:  Mr.  Wade  Carroll,  EIS 
Project  Manager.  NE-70.  U.S. 
Department  of  Energy.  19901 
Geimantown  Road,  Germantown.  MD 
20874-1290.  Mr.  CarroU  may  be 
contacted  by  telephone  at  (301)  903- 
7731.  facsimile  (301)  903-5434. 
FOR  FURTHER  mFORMATION  CONTACT:  For 
general  information  on  the  DOE  NEPA 
process,  please  contact:  Ms.  Carol 
Borgstrom.  Director.  Office  of  NEPA 
Policy  and  Assistance.  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Ave.  SW,  Washington, 
D.C  20585.  Ms.  Borgstrom  may  be 
contacted  by  leaving  a  message  at  (800) 
472-2756  or  by  calling  (202)  586-4600. 
For  general  information  on  the  DOE 
isotope  production  program,  please 
contact:  Mr.  Owen  W.  Lowe,  Associate 
Director,  Office  of  Isotope  Production 
and  Distribution,  NE-70,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290.  Mr.  Lowe  may  be 
contacted  by  calling  (301)  903-5161. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
EIS  was  prepared  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.J. 
the  Council  on  Environmental  Quality's 
NEPA  regulations  (40  CFR  Parts  1500- 
1508]  and  the  DOE  NEPA  regulations 
(10  CFR  Part  1021]. 

The  Department  proposes  to  establish 
a  medical  isotope  production  project 
that  would  ensure  a  reliable  domestic 
supply  of  molybdenimi-99  (Mo-99)  and 
related  medical  isotopes  (iodine-125, 
iodine-131,  and  xenon-lS*^).  Mo-99 
decays  to  form  technetiimi-99m  (Tc- 
99m),  an  important  medical  isotope. 
Radioactive  isotopes  are  used  in  more 
than  38,000  diagnostic  medical 
procedures  each  day  in  the  United 
States.  Tc-99m  is  used  in  over  80 
percent  of  these  procedures. 
The  United  States  medical 
community  now  relies  on  a  single  small 
nuclear  reactor  in  Canada  for  its  entire 
supply  of  Mo-99.  The  near  term  goal  of 


DOE  is  to  provide  a  backup  capability 
to  supply  a  baseline  production  level  of 
10  to  30  percent  of  ciurent  United  States 
demand  for  Mo-99.  The  near  term  goal 
also  includes  establishing  the  capability 
to  supply  100  percent  of  the  United 
States  demand  for  Mo-99  should  the 
existing  Canadian  source  be 
unavailable.  The  baseline  capability 
would  maintain  the  capabilities  of  the 
facilities  and  staff  needed  to  respond  on 
short  notice  to  supply  the  entire  United 
States  demand  if  necessary. 

It  is  the  Department's  position  that,  in 
the  long-term,  the  domestic  production 
of  Mo-99  should  be  conducted  by  the 
private  sector.  The  Department 
encourages  the  development  of  private 
sources  in  the  United  States  for  the 
production  of  Mo-99,  and  would  phase 
out  production  if  a  private  source  begins 
to  produce  Mo-99  reliably.  The  long- 
term  domestic  production  of  Mo-99  by 
private  sources  is  not  within  the  scope 
of  this  EIS. 

The  Draft  EIS  analyzes  the 
environmental  consequences  of 
alternative  ways  to  accomplish  the 
proposed  action.  The  Department's 
preferred  alternative  would  be  to  modify 
and  operate  the  Annular  Core  Research 
Reactor  and  associated  hot  cell  facility 
at  Sandia  National  Laboratories/New 
Mexico  and  the  Chemistry  and 
Metallurgy  Research  facility  at  Los 
Alamos  National  Laboratory  to  produce 
Mo-99  and  related  medical  isotopes. 
The  Draft  EIS  also  analyzes  the 
environmental  impacts  of  producing 
Mo-99  using  the  Omega  West  reactor  at 
Los  Alamos  National  Laboratory,  the 
Power  Burst  Facility  at  Idaho  National 
Engineering  Laboratory,  and  the  Oak 
Ridge  Research  Reactor  at  Oak  Ridge 
National  Laboratory,  as  well  as  the 
impacts  of  not  establishing  a  Mo-99 
production  source  (the  No  Action 
alternative). 

DOE  has  distributed  copies  of  the 
Draft  EIS  to  appropriate  Congressional 
members  and  committees,  the  States  of 
Idaho,  New  Mexico,  and  Tennessee, 
American  Indian  tribal  governments, 
local  county  governments,  other  federal 
agencies,  and  other  interested  parties. 
Additional  copies  are  available  as 
indicated  above. 

Signed  in  Washington,  D.C,  this  18th  day 
of  December,  1995,  for  the  United  States 
Department  of  Energy. 
Ray  A.  Hunter, 

Deputy  Director,  Office  of  Nuclear  Energy, 
Science  and  Technology. 
(FR  Doc.  95-31186  Filed  12-21-95;  8:45  am] 
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Fadarai  Energy  Regulatory 
Commiaaion  and  the  Puerto  Rico 
Planning  Board 

EcoElactrIca,  LP.;  Notica  of  Commant 
Period  Extanalon 

December  15, 1995. 

Due  to  comments  received  on  the 
Draft  Environmental  Impact  Statement/ 
Preliminary  Environmental  Impact 
Statement  for  the  proposed  EcoElectrica 
LNG  Import  Terminal  and  Cogeneration 
Project  in  Guayanilla,  Puerto  Rico,  the 
comment  period  is  extended  from 
December  26, 1995  to  January  23. 1996. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  95-31123  Filed  12-21-95;  8:45  ami 
MJJNQ  COM  tnr-oi-M 


[Proiect  No.  2413-026  Georgia] 

Georgia  Power  Company;  Notica  of 
Availability  of  Environmental 


December  18, 1995. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  is 
for  an  application  to  amend  the  license 
for  the  Wallace  Project.  The  application 
is  to  exchange  approximately  500  acres 
of  project  lands  for  approximately  500 
acres  of  non-project  lands  located  on  the 
shores  of  Lake  Oconee.  The  EA  finds 
that  approval  of  the  application  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Wallace 
Project  is  located  on  the  Oconee  River 
in  Greene  and  Putnam  Coimties, 
Georgia. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  are  available  for  review 
at  the  Commission's  Reference  and 
Information  Center,  Room  2-A,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Copies  can  also  be  obtained  by  calling 
the  project  manager  listed  below. 

Please  submit  any  comments  within 
20  days  of  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426.  Please  affix 
the  project  number  to  all  comments.  For 
further  information,  please  contact  the 
project  manager,  Jon  Cofrancesco  at 
(202) 219-0079. 
LoisD.CasbeU, 
Secretary. 

(FR  Doc  95-31190  FUed  12-21-95;  8:45  am] 
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[Project  Nos.  2433-004-MVWl,  2357-003-MI/ 
Wl.  2394-006-4II/WI,  2S36-000-MVWI] 

Wlaconain  Public  Sarvica  Corporation, 
at  ai.;  Notica  of  infant  to  Hold  Public 
KdaaUnga  In  Martnatta,  Wlaconain  to 
Diacuaa  the  Draft  Environmental 
impact  Statamant  PEIS)  for  ttw 
Propoaad  Railcanaing  of  the  Grand 
Rapida.  Chalk  Hill,  White  Rapida,  and 
Utba  Quinnaaac  Hydroalactrtc  Projacta 

December  18, 1995. 

On  November  22, 1995,  the 
Commission  staff  mailed  the  DEIS  to  the 
Environmental  Protection  Agency, 
resource  and  land  management 
agencies,  and  interested  organizations 
and  individuals.  This  docimient 
evaluates  the  environmental 
consequences  of  the  proposed 
relicensing  of  the  Grand  Rapids,  White 
Rapids,  Chalk  Hill,  and  Little  Quinnesec 
Hydroelectric  Projects.  The  projects  are 
located  on  the  lower  Menominee  River 
in  Menominee  and  Dickinson  Coimties, 
Michigan  and  Marinette  County, 
Wisconsin. 

Two  public  meetings  will  be  recorded 
by  a  court  reporter  and  are  scheduled  to 
be  held  at  1  p.m.  and  7  p.m.  on 
Thursday,  January  4.  1996,  at  the  Best 
Western  Riverfront  Inn,  1821  Riverside 
Avenue,  Marinette,  Wisconsin.  You  are 
invited  to  attend  either  or  both  public 
meetings. 

At  the  meetings.  Commission  Staff 
will  summarize  major  DEIS  findings  and 
recommendations.  Resource  agency 
personnel  and  other  interested  persons 
will  have  an  opportunity  to  submit  oral 
and  written  comments  on  the  DEIS  for 
the  Commission's  public  record.  Written 
comments  on  the  DEIS  may  also  be  sent 
to:  The  Secretary,  Federal  Ener^jy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 
Comments  must  be  received  on  or 
before  January  16. 1995.  All 
correspondence  should  include  the 
project  name  and  number  on  the  first 
page  of  the  correspondence. 

The  DEIS  considers  recommendations 
of  government  agencies, 
nongovernmental  organizations,  affected 
Indian  tribes,  the  public,  the  license 
applicants,  and  the  Commission's  staff. 
It  evaluates  natural  and  social  resource 
benefits,  the  economic  costs,  and  the 
project-specific  and  ciunulative 
environmental  impacts  associated  with 
relicensing  the  projects. 
Uis  D.  Cashell, 
Secretary. 
(FR  Doc.  95-31132  Filed  12-21-95;  8:45  am] 

MUMO  COOC  «n7-«1-M 


66544 


Federal  Register  /  Vol.  60,  No.  246  /  Friday,  December  22,  1995  /  NoUces 


Federal  Regiater  /  Vol.  60.  No.  246  /  Friday,  December  22.  1995  /  Notices 


66545 


Nottoe  of  AppMcttion  Tendered  for 
niing  WNh  the  Commission 

December  18. 199S. 

Take  notice  tha^  the  following 
hydroelectric  appilication  has  been  filed 
with  the  Conunisiion  and  is  available 
for  public  inspecticm: 

a.  Type  of  Application:  Major  License. 

b.  Project  No.:  11282-001. 

c.  Date  Filed:  November  21, 1995. 

d.  Applicant:  Summit  Hydropower. 

e.  Name  of  Project:  Gainer  Dam. 

f.  Location:  On  the  North  Branch 
Pawtuxet  River,  llown  of  Scituate. 
Providence  County,  Rhode  Island. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  79lj(a)-«25(r). 

h.  Applicant  Cotitact:  Mr.  Duncan  S. 
Broatch.  92  Rocky  Hill  Road, 
Woodstock.  CT  06281,  (203)  974-1620. 

i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202)219-2811. 

).  Deadline  Datei  Within  60  days  of 
the  date  filed  shown  in  paragraph  (c). 

k.  Description  of  Project:  The  existing 
inoperative  project  would  consist  of:  (1) 
a  3,500-foot-long,  109-foot-high  earthen 
dam  having  a  450-foot-long,  overflow- 
'  type  spillway  at  its  right  (southwest) 
abutment;  (2)  a  reservoir,  known  as  the 
Scituate  Reservoir^  having  a  3,400-acre 
surface  area  and  a  ai2,270  acre-foot 
gross  storage  capacity  at  spillway  crest 
elevation  283  feet  MSL;  (3)  an  intake 
structure;  (4)  a  powerhouse  containing  a 
rehabilitated  l,50d-kW  generating  unit 
operated  at  an  82-lbot-net  head  and  at 
a  flow  of  300  cfs  aod  a  new  70-^W 
generating  unit  operated  at  an  82-foot- 
net  head  and  at  a  flow  of  14  cfs;  (5)  a 
400-foot-long  taih^ce  tunnel  and  a  700- 
foot-long  excavate^  taihace;  (6)  a  500- 
foot-long  underground.  2.3-kV 
transmission  line;  (7)  a  2.3/23.-kV 
substation  (8)  a  1.5f-mile-long  23.-kV 
transmission  line;  |nd  (5)  appurtenant 
facilities. 

The  primary  purJ)ose  for  the  existing 
faciUties,  owned  by  the  Providence 
Water  Supply  Boaid  (PWSB),  is  water 
supply  for  the  City  of  Providence. 
AppUcant  estimates  that  the  project 
average  annual  generation  would  be 
2,968,000  kWh. 

l.With  this  notice,  we  are  initiating 
consultation  with  tbe  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106.  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Coimcil  on  Historic  Preservation,  36 
CFR.  at  §880.4.      1 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  Regulations,  if  any 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  shduld  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  tbe 


apphcation  on  its  merits,  the  resource 

agency.  SHPO.  Indian  Tribe,  or  person 

must  file  a  request  for  a  study  with  the 

Commission  not  later  than  60  days  firom 

the  filing  date  and  serve  a  copy  of  the 

request  on  the  appUcant. 

Lois  D.  Catiwli. 

Secretary. 

[FR  Doc.  95-31133  Filed  12-21-95;  8:45  am] 

BiujNQ  coof  tnr-ei-H 


Podcst  Na  ESM-15-000] 

Aroostooii  Valley  Electric  Company; 
Itotlce  of  Application 

December  18, 1995. 

Take  notice  that  on  December  7, 1995, 
Aroostook  Valley  Electric  Company, 
filed  an  application,  under  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  and  renew  on  or 
before  December  31. 1997  short-term 
notes,  pursuant  to  bank  lines  of  credit 
and  individual  negotiated  bank  offers  of 
short-term  funds,  in  each  case  maturing 
one  year  or  less  after  the  date  of 
issuance,  in  an  aggregate  principal 
amount  not  to  exceed  $5  million 
outstanding  at  any  one  time. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Re*nilatory  Commission.  888 
First  Street,  NE,  Washington,  DC  20426 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  5. 
1996.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc.  95-31128  Filed  12-21-95;  8:45  am) 

atLLMO  CODE  t717-01-M 


[Docket  No.  QF84-377-006] 

Colstrip  Energy  Limited  Partnership; 
Notice  of  Application  for  Commission 
Racertification  of  Qualifying  Status  of 
a  Small  Power  Production  Facility 

December  18, 1995. 

On  December  11, 1995,  Colstrip 
Energy  Limited  Partnership  (Applicant), 
of  1087  W.  River  Street,  Suite  200. 
Boise,  Idaho  83702,  submitted  for  filing 
an  application  for  recertification  of  a 
facility  as  a  qualifying  small  power 


production  facility  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  The  instant  request  for 
recertification  is  due  to  the  use  of  an 
additional  type  of  waste  coal.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  Applicant,  the  small 
power  production  facility,  which  is 
located  approximately  7  miles  North  of 
the  city  of  Colstrip  in  Rosebud  County. 
Montana,  was  previously  recertified  as  a 
qualifying  cogeneration  facility,  AEM 
CORP.— Colstrip  Energy  Limited 
Partnership.  44  FERC  1  62.275  (1988). 
Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First  Street 
NE..  Washington,  DC  20426.  in 
accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  within  30  days  after  the 
date  of  pubUcation  of  this  notice  in  the 
Federal  Register  and  must  be  served  on 
the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCasheU. 
Secretary. 

[FR  Doc.  95-31134  Filed  12-21-95;  8:45  am] 
BiLUNQ  cooe  cnr-oi-M 


[Dodwt  No.  RPS5-408-000  and  RP95-408- 
001] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Infonnal  Settlement 
Conference 


December  18, 1995. 

Take  notice  than  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  January 
9, 1996,  and  Wednesday,  January  10, 
1996,  at  10:00  a.m.,  respectively,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 


Commission's  Regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Thomas  J.  Burgess  at  208-2058,  David 
R.  Cain  at  208-0917  or  Anja  M.  Qark  at 
20&-2034. 
LoisD.Ceriidl. 
Secretary. 

(FR  Doa  95-31135  Filed  12-21-95;  8:45  am] 
MUJNO  COM  en7-01-M 


[DochM  Na  CPdft-«O-OO0) 

Columbia  Gas  Transmission  Corp., 
CNQ  Transmission  Corp.,  Tsxas 
Easism  Transmission  Corp.;  Notloa  of 
Applieatfon 

December  15, 1995. 

Take  notice  that  on  December  1, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue. 
S.E..  Charle8ton,West  Virginia  25314- 
1599,  CNG  Tranismission  Corporation 
(CNGT).  445  West  Main  Street, 
Clarksburg.  West  Virginia  26301,  and 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  jointly 
filed  an  application  in  Docket  No. 
CP96-90-000  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  an  order 
granting  permission  and  approval  to 
abandon  the  service  rendered  pursuant 
to  an  agreement  to  purchase  and 
exchange  gas  of  certain  production 
properties  and  facilities  and  local 
purdkases  of  gas  owned  by  Columbia  in 
the  Benezette  Field  in  Cameron. 
Clearfield,  and  Elk  Counties, 
Pennsylvania,  with  certain  producdon 
properties  and  facilities  and  local 
purchases  of  gas  in  the  Artemas  Field  in 
Bedford  Coimty,  Pennsylvania,  owned 
by  CNGT,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Columbia  and  CNGT 
exchanged  the  properties,  facilities,  and 
gas  pui^iase  agreements  related  to  the 
fields  to  enable  Columbia  to  activate 
and  operate  the  Artemas  Storage  Field, 
and  to  enable  CNGT  to  acquire  property 
interests  in  the  Benezette  Production 
Field  for  its  storage  development 
Colimibia's  Rate  Schedule  X-34, 
CNGT's  Rate  Schedule  X-8,  and  Texas 
Eastern's  Rate  Schedule  X-60  provided 
for  the  exchange  of  the  remaining 
recoverable  gas  reserves  underlying 
Columbia's  and  CNGT's  respective  gas 
purchase  agreements,  with  Texas 
Eastern  delivering  Columbia's  volumes 
in  Texas  Eastern's  Zone  C  in 
Pennsylvania  or  at  other  points 
interconnection  between  Columbia  and 
Texas  Eastern.  Texas  Eastern  deducted 


equivalent  volumes  trom  its  scheduled 
delivery  to  CNGT  at  established  delivery 
points  in  Zone  C. 

It  is  also  stated  that  the  specific 
reserve  volumes  involved  in  the  March 
31, 1971,  Agreement  were  2,082.000 
Mcf  from  Columbia  to  CNGT  and 
214,000  Mcf  from  CNGT  to  Columbia. 
CNGT  resold  and  transported  the 
difierence  in  reserves  transferred  to 
Columbia  for  the  costs  incurred  by 
CNGT  in  measuring,  transporting,  and 
compressing  the  gas  into  CNGT's 
transmission  system.  An  existing 
exchange  between  Q^umbia  and  CNGT 
in  the  ^nezette.  Nolo,  and  Rockton 
Fields,  was  modifiml  so  that  gas 
purchased  in  the  Nolo  Field,  Indiana 
county.  Pennsylvania,  could  be 
deUvered  to  Columbia  in  exchange  for 
gas  purchased  by  Columbia  in  the 
Rockton  Field.  Clearfield  County, 
Pennsylvania.  The  rate  schedules  for 
whidi  abandonment  authority  is  sought 
are  as  follows: 


Docket  No. 

Compeny 

Rate  schedule: 

CP72-173    Columbia 

CP72-173    CNGT  

CP72-173   Texas  Eastern 

X-8 
X-«0 

and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  AppUcants  to  appear  or 
be  represented  at  the  hearing. 
LinwDod  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc  95-31124  Filed  12-21-95: 8:45  am] 
oooetnr-oi-M 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  January 
5, 1996,  file  vrith  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426.  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  vrith  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  wall  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  iot  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 


[Docket  No.  EfW6-398-000] 

Jaraay  Cantral  Power  A  Light  Co., 
MatropoHtan  Edison  Co.,  Pannsytvania 
Elactrlc  Co.;  Notica  of  Rling 

December  18. 1995. 

Take  notice  that  on  November  20, 
1995.  GPU  Service  Corporation  (GPU), 
on  behalf  of  Jersey  Central  Power  & 
Light  Company,  MetropoUtan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Companies),  filed  a  Service  Agreement 
between  GPU  and  Enron  Power 
Marketing,  Inc.  (Enron)  dated  November 
13, 1995.  This  Service  Agreement 
specifies  that  Enron  has  agreed  to  the 
rates,  terms  and  conditions  of  the  GPU 
Companies'  Energy  Transmission 
Service  Tariff  accepted  by  the 
Commission  on  September  28, 1995  in 
Docket  No.  ER95-791-000  and 
designated  as  FERC  Electric  Tariff, 
Orig^ial  Volume  No.  3. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  efiective  date 
of  November  13, 1995  for  the  Service 
Agreement.  GPU  has  served  copies  of 
the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on  Enron. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  29, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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CommiMicm  and  pre  available  for  public 

inspectioii. 

Late  a  Timlin. 

Seawtary.  I 

(FR  DiK.  05-31127  pUad  12-21-95;  8:45  am] 

MJJNa  COM  V17-4t^ 

'•  .  i 

(DodMNo.  Eme-io3-oo(q 

MuHI-EMrgiM  uJbj^.  me.;  Notfee  of 
Inuanoe  of  Order 

Dacamber  IS,  1995. 

On  October  31, 1995.  Multi-Energies 
U.S.A.  Inc.  (MEI)  lubmitted  for  filing  a 
rate  scbedule  imdisr  which  MEI  will 
engage  in  wholea^le  electric  power  and 
energy  transactioiis  as  a  mariwter.  MEI 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
MEI  requested  thajt  the  Conuniasi<xi 
grant  blanket  appioval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  ass«mptions  of  liability 
by  MEI. 

On  December  8. 1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  AppUoations.  Office  of 
Electric  Power  Reiulation,  granted 
requests  for  blanktt  approval  under  Part 
34,  subject  to  the  fellowing: 

Within  thirty  d£^s  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blkuiket  approval  of 
issxiances  of  securities  or  assumptions  of 
liability  by  MEI  should  file  a  motion  to 
intervene  or  protect  with  the  Federal 
Energr  Regulatory:  Commission,  888 
First  Street.  NE..  Washii^on,  DC  20426, 
in  accordance  wit^  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18iCFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  MEI  is  authorized  to  issue 
securities  and  assume  obligations  or 
Uabilities  as  a  guaaantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  motheii  person:  provided 
that  such  issuance  tor  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necetsary  or  appropriate 
for  such  purposes. 

The  Commissioii  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  Interests  will  be 
adversely  ejected  by  continued 
approval  of  MEI's  (aeuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  potions  to4ntervene 
or  protest?,  as  set  f  )rth  above,  is  January 


8.  199d. 
Copies  of  the  fill 


available  from  the  Commission's  Public 


text  of  the  order  are 


Reference  Branch,  88a  First  Street  NE.. 

Washington.  DC  20428. 

LotoDiCaihril. 

Secxekuy. 

tFR  Doc.  9S-31191  Filed  12-21-95;  8:45  am] 

■LUNQ  COM  •rtr-ci-M 

[Doctot  No.  ERBO-168-0241 

National  Qaa  &  Electric  LP.;  Notice  of 
SucceeekMi 

December  18, 199S. 

On  October  31, 1995,  National  Gas  & 
Electric  L.P.,  submitted  for  filing  a 
notice  of  succession,  changing  its  name 
from  National  Electric  Associates  L.P.  to 
National  Gas  &  Electric  L.P.,  piirsuant  to 
18  CFR  35.16  and  131.51  of  the 
Commission's  Regulations. 

Any  person  desiring  to  be  heard  or 
objecting  to  this  submittal  shotild  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Riiles  of 
Practice  and  Procedure.  All  such 
moticms  or  protests  must  be  filed  by 
December  22, 1995.  and  must  be  served 
on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  ai%  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.OuiwH, 
SscrBtary. 

(FR  Doc.  95-31125  Filed  12-21-95;  8:45  am] 
■UMO  oooc  enr-ei-M 

[Docket  No.  CR7ah-124-0201 

Northern  Bonier  Pipeline  Compeny, 
Notice  of  Petitien  To  Further  Amend 
Order 

December  15,1 995 

Take  notice  that  on  December  6, 1995, 
Northern  Border  Pipeline  Company 
(Northern  Border),  1111  South  103rd 
Street,  Omaha,  Nebraska  68124-1000, 
filed  in  Docket  No.  CP78-1 24-202,  a 
Petition  to  Further  Amend  Order 
(Petition)  pursuant  to  Rule  202  of  the 
Federal  Energy  Regulatory 
Commission's  (Comniission)  Rules  of 
Practice  and  Procediue  *  requesting 
authority  to  add  receipt  and  deUvery 
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'  Even  though  Northern  Border  61ed  this  petition 
under  Rule  202.  the  Conuniulon  is  treating  this 
petition  as  an  amendment  under  Secfion  7(c)  of  the 
Natural  Gas  Act  (NGA). 


points  on  the  Northern  Border  system  as 
secondary  receipt  and  defivery  points 
undw  the  U.S.  Shippen  Service 
Agreement  dated  October  6. 1989  (1989 
Service  Agreement),  as  amended, 
between  Northern  Border  and  Pan- 
Alberta  Gas  (U.S.)  Inc.  (PAG-US),  all  as 
more  fully  set  forth  in  the  Petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  Border  states  that  by 
Commission  order  issued  on-December 
21. 1989  in  Docket  No.  CP78-123.  et  al.. 
it  was  authorized,  aipong  other  things, 
to  transport,  on  a  firm  basis,  an  anmiaj 
average  daily  volume  of  450,000  Mcf  of 
natural  gas  on  behalf  of  PAG-US  in 
accordance  with  the  1989  Service 
Agreement.  By  Commission  order 
issued  on  December  22, 1992  in  Docket 
No.  CP78-124-019.  Northern  Border 
was  authorized,  among  other  things,  to 
add  certain  secondary  receipt  and 
delivery  points  to  the  1989  Service 
Aoeement. 

Northern  Border  requests  in  this 
proceeding  to  add  additional  secondary 
receipt  and  delivery  points  as  set  forth 
in  the  Amended  Exhibit  A  dated 
November  30, 1995  (November  30th 
Exhibit  A)  to  the  1989  Service 
Agreement,  a  copy  of  which  is  attached 
to  the  Petition  as  Exhibit  P.  Northern 
Border  states  that  all  of  the  receipt  and 
delivery  points  downstream  of  Port  of 
Morgan,  Montana  and  upstream  of 
Ventura.  Iowa  previously  not  included 
under  the  1989  Service  Agreement  are 
now  included  on  the  November  30th 
Exhibit  A.  Northern  Border  further 
states  that  the  allocation  of  costs  by    ■ 
Northern  Border  pursuant  to  its  tariff 
will  not  be  impacted  by  virtue  of  the 
addition  of  secondary  points,  as  the  Port 
of  Morgan  and  Ventura  are  the  primary 
receipt  and  delivery  points  under  the 
1989  Service  Agreement. 

Northern  Boraier  states  that  it  has  been 
advised  by  PAG-US  that  the  primary 
purpose  of  requesting  to  add  the 
proposed  secondary  receipt  and 
delivery  points  is  to  enhance  its 
operational  flexibility  in  order  to  meet 
the  needs  of  the  local  distribution 
customera  served  by  PAG-US.  Northern 
Border  also  states  that  as  part  of  the 
Northern  Natural  Gas  Company's 
(Northern)  settlement  filed  in  Dodcet 
No.  RS92-6,  et  al.,  and  approved  on  July 
16, 1993  by  the  Commission,  a  reverse 
auction  procedure  was  conducted  by 
Northern  that  resulted  in  the  transfer  to 
PAG-US  of  Northern's  Alaska  Natural 
Gas  Transportation  System  (ANGTS) 
prebuild-related  suppUes  and  its  related 
Northern  Border  transportation 
capacity.  By  a  Commission  order  issued' 
on  November  3, 1993  in  Docket  No. 
CP94-22,  et  al.^  Northern  Border  was     , 


authorized,  among  other  things,  to 
abandon  the  firm  transportation  of 
200.000  Mcf  per  day  (Mcf^d)  of  ANGTS 
prebidld-related  gas  for  Northern  and 
provide  the  eqiiivalent  firm 
transportation  for  PAG-US  pursuant  to 
a  U.S.  ^pper  Service  Agreement  dated 
October  1. 1993  (1993  Service 
Agreement).  Noithem  Border  hirther 
states  that  ihe  supply  of  200.000  Mc£/d 
together  with  an  admtional  100.000 
Md/d  of  ANGTS  prebuild-related  gas 
associated  with  the  1989  Service 
Agreement  which  Northon  was  entitled 
to  purchase  from  PAG-^S.  was  made 
availi^le  for  purchase  by  the  LDCs  from 
PAG-US  through  the  reverse  auction. 
PAG-US  now  sells  300,000  Mcf/d  of 
ANGTS  prebuild-related  gas  to  18  LDCs 
in  the  midwest  and  utilizes  both  the 
1989  and  1993  Service  Agreements  to 
delivOT  these  volumes  to  the  LDCs  at 
points  of  interconnection  between  the 
fecilities  of  Northern  Border  and 
Northern. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  refarenoe  to  said 
Petition  should  on  or  before  January  6. 
1996,  file  with  the  Federal  Energy 
Regelatoiy  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
lequirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  baorane  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Umvood  A.  Watatm,  Jr.,  . 
Acting  Seavtaiy. 

(FR  Doc  95-31122  Piled  12-21-95;  8:45  am] 
iHiMa  0001  snr-oi-M 


[DookM  No.  RP9e-7»-00(q 

Noitiweat  Alaakan  Pipeline  Company; 
Notice  of  Propoaed  Changea  In  FERC 
)  Tariff 


Deceniber  18, 1995. 

Take  notice  that  on  December  8, 1995, 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan)  tendered  for  filing 
to  become  part  of  its  FERC  Gas  Tariff. 
Oridnal  Volume  No.  2.  the  following 
taiiff^eets.  to  became  effective  January 
1.1996: 

Second  Revised  Sheet  Na  1 
Fo«uth  Revised  Sheet  No.  400 
Fourth  Ravised  Sheet  No.  401 


Second  Revised  Sheet  No.  456M 
Second  Revised  Sheet  No.  45eN 
Original  Sheet  No.  456N.01 
Original  Sheet  No.  456N.02 
Original  Sheet  No.  456N.03 

Northwest  Alaskan  states  that  the 
proposed  Rate  Schedide  X-4  tariff 
revisions  reflect  a  redeterminatim  in 
accordance  with  the  existing  contract 
and  tariff  of  the  Index  Price  from  which 
transportation  and  administrative  costs 
are  subtracted  to  arrive  at  the  Tier  I 
Commodity  Charge  and  provide,  in 
summary,  as  follows: 

(1)  A  change  in  the  Index  Price.  fit>m 
100  per  cent  of  the  average  spot  gas 
prices  for  quantities  from  the  San  Juan 
Basin  delivered  into  interstate  pipeline 
facilities  of  El  Paso  Natural  Gas 
Company  (the  "San  Juan  Basin  Price") 
to  a  combination  of  95  percent  of  the 
San  Juan  Basin  Price  and  5  percent  of 
the  average  spot  gas  prices  for  quantities 
from  the  Permian  Basin  delivered  into 
interstate  pipeline  facilities  of  El  Paso 
Natural  Gas  Company  (the  "Permian 
Basin  Price"). 

(2)  The  payment  of  an  Adjustment 
Amount  which  reflects  the  difference  in 
price  paid  using  the  existing  Index  Price 
(j.e.,  100%  San  Juan  Basin  Price)  and 
the  price  which  would  have  been  paid 
using  the  redetermined  Index  Price  (i.e., 
San  Juan  Basin  Price  and  5%  Permian 
Basin  Price)  for  the  period  from 
Novonbw  1. 1995.  to  the  effective  time 
of  the  tariff  change. 

Northwest  Alaskan  states  that  it 
served  the  filing  on  Pacific  Interstate 
Transmis^on  Company,  Pan-Alberta 
Gas  (U.S.).  hic.  Pan-Alberta  Gas  Ltd. 
and  the  California  PubUc  Utility 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  Washington.  DC  20426,  in 
accordance  with  §§  385.214  and  385.211 
of  the  Commission's  Rules  and 
Regulations.  Punuant  to  §  154.210  of 
the  Commission's  regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  PubUc  Reference 
Room. 

Loi>D.CadMll. 
Secrettuy. 

[FR  Doc  95-31136  Filed  12-21-95;  8:45  am) 
oooe  snr-ei-M 


[DodMi  No.  irrw-s-^xxq 

Nonhweet  Pipeline  Corporation:  Notice 
of  Propoaed  Changee  in  FERC  Qaa 
Tariff 

December  18, 1995. 

Take  notice  that  on  December  12. 
1995,  Northwest  Pipeline  Corporation 
(Nortiiwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Voliune  No.  1,  the  following  tariff 
sheets,  to  become  effective  January  12, 
1996: 

Fouith  Revised  Sheet  No.  239 
Third  Revised  Sheet  No.  297 

Northwest  states  that  the  purpose  of 
this  filing  is  to  update  its  tariff  in 
compliance  with  the  directives  of  the 
Commission  in  18  CFR  250.16(b)(1), 
which  requires  an  interstate  natural  gas 
pipeline  to  report  any  changes  which 
occur  to  the  1^  of  operating  personnel 
and  facilities  shared  by  the  interstate 
natiual  gas  pipeline  and  its  marketing  or 
brokering  affiliates. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426. 
in  accordance  with  §§  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  §  154.210  of 
the  Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Lois  D.  Cashdl. 
Secretary. 

(FR  Doc.  95-31130  Filed  12-21-95;  8:45  am) 
aauNQ  OOOE  snr-oi-H 
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[Doelwt  No.  ER96-439-0001 

Southern  Company  Sorvtees,  Inc.* 
NoticoofHiing 
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December  18. 1995. 

Take  notice  that  on  December  6, 1995, 
Southern  Company  Services.  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Qwipany,  Gulf  Power 
Company,  Missis^ppi  Power  Qmipeny 
and  Savannah  Elefctric  and  Power 
Company  (Collectively  refsrSoutherB 
Companies),  tendMed  fin-  filing  a 
supplement  to  its  filing  imder  section 
205  of  the  PederaliPower  Act.  The 
Supplemented  Piling  involves  the 
Interchange  Send^  Contract  between 
Southern  Companies  and  Koch  Power 
Services,  Inc.  The  Interchange  Service 
Contract  establishfs  the  terms  and 
conditions  of  power  supply,  including 
provisions  lelatins  to  service 
conditions,  contrn  of  system 
disturbances,  metering  and  other 
matters  related  to  the  administration  of 
the  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  V\^ashington,  DC  20426. 
in  accordance  witl  Rules  211  and  214 
of  the  Commissioii's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  Such  motions  or 
protests  should  belfiled  an  or  beft»» 
December  29, 199).  Protests  will  be 
conffldered  by  the  poramission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protastants  partiestto  the  proceeding. 
Any  person  wishiiig  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  ate  available  for  public 
inspection. 
LoisD.CariMU. 
Secntaty. 
(FR  Doc  9S-31128  Ftlad  12-21-95;  8:45  am 

■UMB  COM  snr-sMi 


[Docket  Na  OR9»-aM)001 

Taxaeo  Rafining  and  Marlteting  Inc.  v. 
SFPP,  LP.;  Note*  of  Complaint 

December  18, 1995. 

Take  notice  that  on  December  1, 1995, 
Texaco  Refining  and  Maiketing  Inc. 
(Texaco)  filed  a  complaint  pursuant  to 
sections  8,  9, 13(1),  and  15(1)  of  the 
Interstate  Commerce  Act  (ICA)  and  Rule 
206  of  the  Commission's  Rules  of 
Practice  and  Procedure  against  SFPP. 
LP.  (SFPP)  in  the  ibove  captioned 
docket. 

The  complaint  alleges  that  SFPP  has 
violated  and  contiaues  to  violate  the 


ICA.  including  but  not  limited  to 
Sections  l(5)(a).  2.  3(1).  6  and  8  by 
transporting  refined  petroleimi  products 
in  interstate  commerce  without  having  a 
tariff  on  file  with  the  FERC,  by  charging 
an  unjust  and  unreasonable  rate  for  the 
transportation  of  refined  petroleum 
products,  by  granting  an  undue 
discrimination  and  prefBrenoe  to  other 
shippers,  and  by  charging  more  than  the 
maximum  filed  rate  for  transportation  in 
interstate  commerce  from  California 
origins  to  destinations  in  California  and 
Arizona.  Texaco  requests  that  the 
Commission  order  such  refunds  as  are 
deemed  appropriate,  and  establish 
lawful  rates,  terms  and  conditions  for 
the  transportation  of  refined  petroleum 
products  in  interstate  commerce.  Texaco 
further  requests  such  damages  as  the 
Commission  finds  appropriate,  and 
interest  and  attorney's  fees. 

Any  person  desiring  to  be  heard  or  to 
protest  the  instant-complaint  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  &iergy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  214 
and  21 1  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  January  17, 1996.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcNCome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  domplaint 
are  due  on  or  before  January  17, 1996. 
LoisD-CuheU,  r'-- 

Secretary. 

[PR  Doc.  95-31131  Piled  12-21^5;  8:45  am] 
MUMO  CODE  STir-OI-M 


[Docket  No.  TIN6-6-49-000I 

Tranacontinantal  Qaa  Pipe  Una 
CorporatkMi;  Notica  of  Propoaad 
Ctuingaa  In  FERC  Gaa  Tariff 

December  18, 1995.        '„,-. 

Take  notice  that  on  December  8, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1 ,  which  tariff  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing.  The  tariff  sheets  are  proposed 
to  be  effective  as  indicated  on  Appendix 
A. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  and  fuel 
changes  attributable  to  storage  service 
purchased  from  Texas  Eastern 


Transmission  Qxporation  (TETCO) 
under  its  Rate  Schedule  X-28  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  Transco 's  Rate 
Schedule  S-2.  The  tracking  filing  is 
being  made  pursuant  to  Section  26  of 
the  General  Terms  and  Conditions  of 
Transco's  Volume  No.  1  Tariff. 

Included  in  Appendix  B  attached  to 
the  filing  is  an  explanation  of  the  rate 
change  and  details  regarding  the 
computation  of  the  revised  Rate 
Schedule  S-2  rates. 

Also  included  therein  for  filing  is  a 
substitute  tariff  sheet  which 
incorporates  the  Rate  Schedule  S-2 
changes  proposed  therein  into  Transco's 
November  IS,  1995  filing  in  Docket  No. 
RP96-44-000  which  is  currently 
pending  Commission  acceptance  to 
become  effective  December  15, 1995. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  S-2 
customera^and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  DC  20426,  in 
accordance  with  §§385.214  and  385.211 
of  the  Commission's  Riiles  aiul 
Regulations.  Pursuant  to  §  154.210  of 
the  Commission's  regulations,  all  such 
motions  or  protests  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  talran,  but  will 
not  serve  to-make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.CaaheU. 
Secretary. 

FR  Doc.  95-31138  Filed  12-21-95: 8:45  am) 
aaxMQ  oooe  snr-oMi 

[Docket  No.  GT9e-a»-00(q 

Trunkline  Qaa  Company;  Notica  of 
Propoaad  Changaa  In  FERC  Qaa  Tariff 

December  18, 1995. 

Take  notice  that  on  December  11. 
1995,  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  revised  tariff  sheets,  as 
listed  on  Appendix  A  attached  to  the 
filing,  propmed  to  be  efiisctive  April  1, 
June  1.  July  1,  September  1,  October  1, 
and  November  1, 1995. 

Trunkline  states  the  revised  tariff 
sheets  reflect  updates  to  the  Index  of 
Firm  Customers. 


'^  ^-^-g-- 
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Trunkline  states  that  copies  of  this 
filing  are  being  mailed  to  affected 
shippers  and  interested  state  regulatory 
agmdes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE,  Washington.  DC  20426, 
in  accordance  with  §§  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  §  154.210  of 
the  Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

L«Hg  D.  Cashell, 
Secretary. 

(FR  Doc  95-31129  Filed  12-21-95;  8:45  ami 
mXMQ  COM  «717-«1-M 


[Docket  No.  RP96-8O-O001 

Viking  Qaa  Tranamiaaion  Company; 
Notica  of  HIing 

December  18, 1995. 

Take  notice  that  on  December  11. 
1995,  Viidng  Gas  Transmission 
Company  (Viking)  filed  a  report  of 
intemiptible  throughput  and  revenues 
for  the  period  November  1, 1994 
through  October  31, 1995.  Viking  also 
stated  that  Viking  did  not  have 
sufficient  net  intemiptible  revenues 
during  that  period  to  trigger  an 
obligation,  undor  Article  5,  Section  5  of 
Vikktg's  Rate  Schedule  IT,  to  credit  net 
intemiptible  revenues  to  Viking's  firm 
shippers. 

Vildng  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  Pursuant  to  §  154.210  of 
the  Commission's  regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commissicm  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretofy. 

[FR  Doc.  95-31137  Filed  12-21-95: 8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Propoaad  Agency  Information 
Collection  Activltlea;  Comment 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

BACKGtnoUND:  A  proposed  renewal  of  the 
following  currently  approved  collection 
of  information  is  hereby  published  for 
comment.  At  the  end  of  the  comment 
period,  the  comments  and 
recommendations  received  will  be 
analyzed  to  determine  the  extent  to 
which  the  collection  should  be  modified 
prior  to  submission  to  OMB  for  review 
and  approval.  Comments  are  invite  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  FDIC's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  February  20, 1996. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDIC  Clearance  Officer. 
(202)  898-3907,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW, 
Washington,  DC  20429.  All  comments 
should  refer  to  the  OMB  control  number 
3064-0114.  Comments  may  be  hand- 
delivered  to  Room  F-400, 1776  F  Street 
NW.  Washington,  DC  20429,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  (FAX  munber  (202)  898-3838; 
Internet  address;  comments®fdic.gov). 
A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Milo  Sundeihauf,  Office  of 


Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Steven  F.  Hanft,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION: 

Proposed  To  Revise  the  Following 
Currently  Approved  Collections  of 
Information 

Title:  Activities  of  State-Licensed, 
Insured  Branches  of  Foreign  Banks. 

Form  Number:  None. 

OMB  Number:  3064-0114. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  State-licensed 
branches  of  insured  banks. 

Estimated  Number  of  Respondents: 
32. 

Estimated  Time  per  Response:  8 
burden  hours. 

Estimated  Total  Annual  Burden:  256 
burden  hours. 

General  Description  of  Collection: 
Section  202  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA)  imposes  restrictions 
on  the  permissible  activities  of  state- 
licensed  branches  of  foreign  banks.  The 
statute  provides  that  after  December  19, 
1992,  a  state-licensed  branch  of  a 
foreign  bank  may  not  engage  in  any 
activity  which  is  not  permissible  for  a 
federal  branch  of  a  foreign  bank  imless 
(1)  ( the  Board  of  Governors  of  the 
Federal  Reserve  has  determined  that  the 
activity  is  consistent  with  safe  and 
sound  banking  practice,  and  (2)  the 
FDIC  has  determined  that  the  activity 
would  pose  no  risk  to  the  deposit 
insurance  fund.  The  collection  of 
information  consists  of  procedures  to 
apply  for  permission  to  engage  in,  or 
continue  to  engage  in.  an  activity  which 
is  not  permissible  for  a  federal  branch 
of  a  foreign  bank,  and  the  submission  of 
a  plan  to  discontinue  those  activities 
that  are  deemed  to  pose  significant  risk 
to  the  deposit  insiuance  fund.  This 
collection  is  contained  in  the  FDIC's 
regulations  at  12  CFR  part  346. 

Request  for  Comment 

Comments  submitted  in  response  to 
this  Notice  will  be  summarized  or 
included  in  the  FDIC's  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology  as  well  as  other  relevant 
aspects  of  the  information  collection 
request. 
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Dated  at  Washington,  DC.  this  18th  day  of 
December  1996. 

Federal  Deposit  Insuiance  Corporation. 
Jetiy  L  UBglejr, 
Executive  Secretary.  \ 

IFR  Doc  95-31142  F^ed  12-21-95: 8:45  am] 
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Proposed  Agency  Jnfonnation 
Coileellon  Activttl#8:  Comment 

AQENCY:  Federal  Deposit  Insuiance 

Corporation  (FDIci 

ACTION:  Notice  andirequest  for  comment. 

BACKOnoUND:  In  act»rdance  with  the 
requirements  of  th^  Paperwork 
Reduction  Act  of  1^5  (44  U.S.C 
chapter  35).  the  FDIC  may  not  conduct 
or  sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1. 1995,  unless  it  displays  a 
currently  valid  OfBce  of  Management 
and  Budget  (0MB)  control  number.  A 
propoeed  revision  of  the  following 
currently  approved!  collection  of 
information  is  hereby  published  for 
comment.  At  the  eqd  of  the  comment 
period,  the  commeots  and 
recommendations  received  will  be 
analyzed  to  determ^e  the  extent  to 
which  the  collectloti  should  be  modified 
prior  to  submission  to  OMB  for  review 
and  approval.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
infimnation  is  nece$sary  for  the  proper 
performance  of  the  FDIC's  functions, 
including  whether  <be  information  has 
practical  utility;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the 
informatlaD  collection,  including  the 
validity  of  the  methodology  and 
assiunptions  used;  Qc)  ways  to  enhance 
the  quality,  utihty,  tod  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  technique  or  other  forms  of 
information  technok)gy. 
DATES:  Comments  n)ust  be  submitted  on 
or  before  February  20, 1996. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDJC  Qearance  Officer. 
(202)  89S-3907.  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street  NW, 
Washington,  DC  20429.  All  comments 
should  refer  to  the  OMB  control  number 
3064-0072.  Comments  may  be  hand- 
delivered  to  Room  P-400. 1776F  Street 
NW.  Washington,  DC  20429,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  [FAX  number  (202)  898-3838; 
Internet  address:  cofmients@fdic.gov]. 


A  copy  of  the  ccanments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  MUo  Sunderhauf,  Office  of 
Infoomation  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  mFORMATION  CONTACT: 
Steven  F.  Hanft,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION: 

Proposal  to  revise  the  following 
currently  approved  collection  of 
information. 

Title:  Contract  and  Procurement 
Information  Requirements. 

Fonn  Number:  FDIC  3320/11, 12, 13, 
14,  and  19;  FDIC  6371/01. 

OhfB  Number:  3064-0072 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Vendors  and 
contractors  wishing  to  do  business  with 
the  FDIC. 

Estimated  Number  <rf  Respondents: 
1,000. 

Estimated  Time  per  Response:  0.35 
hours 

Estimated  Total  Annual  Burden:  350 
burden  hours. 

General  Description  of  Collection:  The 
collection  involves  the  submission  of 
information  on  various  forms  by 
contractors  and  vendors  who  wish  to  do 
business  with  the  FDIC.  The 
information  is  used  to  for  offerors  to 
submit  quotes  and  amend  proposals,  to 
permit  the  evaluation  of  bids  from 
offerors,  to  award  contracts,  and  to  make 
purchases  of  goods  and  services.  The 
revisions  consist  of  the  deletion  of  two 
forms:  the  3320/11  (Solicitation,  Offer, 
and  Award),  and  the  3320/13  (Award, 
Contract);  and  the  addition  of  fitness 
and  integrity  certifications  for 
contractors. 

Request  for  Qmiment 

Comments  submitted  in  response  to 
this  Notice  will  be  simmiarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record.  Written  comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 

Dated  at  Washington  D.C.,  this  18th  day  of 
December  1995. 

Federal  Deposit  Insuiance  Corporation. 

Jerry  L.  Langley, 

Executive  Secretary. 

(PR  Doc.  95-31141  Filed  12-21-95;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Central  Bancorporation,  Inc.,  at  ai.; 
Acquisitions  of  Companias  Engaged  in 
Pennlaslble  Nonbanidng  AcUvitlea 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR    ' 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  seoirities  or  assets  of  a 
company  engaged  in  a  nonbanidng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^out  the  United  States. 

EaoD  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  In  -writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simimarizing  the 
evidence  that  woiild  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.- 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  appUcation  or  the 
offices  of  the  Board  of  Governors  not 
later  than  January  10, 1996. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Central  Bancorporation.  Inc.,  Fort 
Worth.  Texas,  and  Central 
Bancorporation  of  Delaware. 
Wilmington,  Delaware;  to  acquire  First 
American  Savings  Bank.  S.S.B.. 
Bedford,  Texas,  and  thereby  engage  in 
0{>erating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  The  georgraphic  scope  for 


this  activity  will  be  Bedford,  Texas; 
Irving,  Texas;  North  Richland  Hills. 
Texas:  and  Southlake.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  18. 1995. 
JaBnifir  J.  JehnMB, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  95-31147  Filed  12-21-95;  8:45  am] 
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Durden  Bankshares,  Inc..  at  al.; 
Formatlona  of;  Aequlsltlona  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing.  > 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
19. 1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Durden  Bankshares,  Inc.,  Twin 
Qty,  Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  ^ares  of  Durden  Banking 
Company,  Inc.,  Twin  City,  Georgia. 

2.  First  Commerce  Corporation,  New 
Orleans.  Louisiana;  to  acquire  13.51 
percent  of  the  voting  shares  of  Louisiana 
Independent  Bankshares.  Inc.,  Baton 
Rouge.  Louisiana,  and  thereby  indirectly 
acquire  First  National  Bankers  Bank. 
Baton  Rouge.  Louisiana. 


Board  of  Governors  of  the  Federal  Reserve 
System,  December  18, 1995. 
Jennifier ).  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-31148  Filed  12-21-95;  8:45  am] 
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Regtons  Financial  Corporatkxt; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  HokMng  Companies; 
end  AcqulsitkMi  of  Nonbanking 
Compsny 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  imder  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  also  has  given  notice 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C  1843(c)(8))  and  § 
225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activi^  that  is 
listed  in  §  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding 
companies,  or  to  engage  in  such  an 
activity.  Unless  otherwise  noted,  these 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
Inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  to  acquire  the  non-banking 
subsidiaries  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
agpieved'by  approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  19. 
1996. 
A.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Regions  Financial  Corporation, 
Birmingham,  Alabama,  and  Regions 
Merger  Subsidiary,  Inc.,  Gainesville, 
Georgia;  to  acquire  100  percent  of  the 
voting  ^ares  of  First  National  Bancorp, 
Gainesville,  Georgia,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Gainesville,  Gainesville, 
Georgia;  First  National  Bank  of 
Habersham.  Cornelia.  Georgia;  Granite 
Qty  Bank,  Elberton,  Georgia;  Bank  of 
Clayton,  Clayton,  Georgia;  First  National 
Bank  of  White  County;  Cleveland, 
Georgia;  The  Qtizens  Bank.  Toccoa, 
Georgia;  Bank  of  Banks  Coimty.  Homer. 
Georgia;  First  National  Bank  of  Gilmer 
County,  Ellijay,  Georgia;  The  Peoples 
Bank  of  Forsyth  County,  Cimuning, 
Georgia;  Pickens  County  Bank,  Jasper, 
Georgia;  The  First  National  Bank  of 
Paulding  Coimty,  Dallas,  Georgia; 
Qtizens  Bank,  Ball  Ground,  Georgia; 
Bank  of  Villa  Rica.  Villa  Rica,  Georgia; 
The  Community  Bank  of  Carroll  ton, 
Carrollton,  Georgia;  The  Commercial 
Bank,  Douglasville,  Georgia;  Barrow 
Bank  &  Trust  Company,  Winder, 
Georgia;  and  The  Key  Bank  of  Florida, 
Tampa,  Florida. 

In  addition  to  this  application. 
Regions  Merger  Subsidiary,  Inc., 
Gainesville,  Georgia,  has  appUed  to 
become  a  bank  holding  company,  by 
merging  with  First  National  Bancorp, 
Gainesville,  Georgia. 

In  connection  these  applications. 
Applicants  also  have  applied  to  acquire 
FF  Bancorp,  Inc..  New  Smyrna  Beach. 
Flordia,  and  thereby  indirectly  acquire 
First  Federal  Savings  Bank  of  New 
Smyrna,  New  Smyrna  Beach,  Florida, 
and  First  Federal  Savings  Bank  of  Citrus 
County,  Inverness,  Florida,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  18, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  95-31149  Filed  12-21-95;  8:45  am] 
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John  Smittihislen  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  Usted  below  has 
applied  under  the  Change  in  Bank 
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Control  Act  (12  U.$.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFK  225.41)  to  aofiire  a  bank  or  bank 
holding  company,  nrhe  factors  that  are 
considered  in  actiilg  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.1817(j)(7)).l 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  proce<sing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Goveniors.  Interested 
persons  may  expreks  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  January  10. 1996. 

A.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272:  I 

1.  John  Snuthhisfer,  Las  Cruces,  New 
Mexico;  to  acquire  an  additional  2.2 
percent,  for  a  total  of  11.8  percent  of  the 
voting  shares  of  La$  Cruces  B.R.G.,  Inc., 
Las  Cruces,  New  Mexico,  and  thereby 
indirectly  acquire  Bank  of  the  Rio 
Grande,  N.A.,  Las  Qruces,  New  Mexico. 

Board  of  Governors' of  the  Federal  Reserve 
System,  December  18, 1995. 
Jannifar  J.  JohiiMNi, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-31150  Filed  12-21-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  of  Children  and 
Famlliaa 

Agency  information  Coiieetion  Under 
OMBRevlow 

Titie:  National  Study  of  Outcomes  for 
Children  Placed  in  Foster  Care  with 
Relatives. 

OMBNo.:New. 

Description:  This  is  a  series  of 
interview  forms  for  use  with  state 
administrators,  case  woricers,  and  foster 
parents  in  seven  states  selected  for  the 
study.  State  administrators  are  the  Chief 
Child  Welfare  Administrator,  the  fiscal 
administrator,  and  management 
information  system  specialist  in  each 
state.  The  National  Study  of  Outcomes 
for  Children  Placed  in  Foster  Care  with 
Relatives  will  be- used  to  describe 
policies,  practices  and  characteristics 
regarding  placement  of  children  in 
foster  care  with  relatives;  to  describe 
outcomes  of  children  placed  in  foster 
care  with  relatives  compared  to  children 
placed  in  non-relative  foster  care;  and  to 
examine  the  associated  costs  of  relative 
foster  care  compared  to  non-relative 
foster  care. 

Under  a  contract  from  the 
Administration  on  Children,  Youth  and 
Families  (ACYF),  researchers  from 
TransAmerica  Systems,  Inc.,  will 


conduct  the  National  Study  of 
Outcomes  for  Children  Placed  in  Foster 
Care  with  Relatives.  The  study  is  in 
three  phases.  Phase  I  was  an  initial  on- 
site  survey  of  nine  States  which  make 
extensive  use  of  relative  roster  care, 
which  have  sufficient  and  accessible 
data,  and  which  are  willing  to 
participate  in  the  survey.  During  Phase 
n,  a  national  study  was  designed  based 
on  results  from  the  nine  State  survey, 
with  the  assistance  of  a  Technical 
Advisory  Panel,  consisting  of  nationally 
recognized  foster  care  experts;  a 
thorough  literature  review;  and  input 
from  organizations  with  interest  in 
foster  children,  a  national  study  is 
designed  during  Phase  II.  Phase  III  will 
be  conducting  the  national  study, 
analyzing  the  data,  and  preparing  a  final 
report.  liUs  will  include  in-depth  site 
visits  to  seven  States,  purposively 
sampled  fit)m  the  34  States  that  are  able 
to  identify  whether  children  are  placed 
with  relatives  or  with  non-relatives. 
State  child  welfare  administrators  and 
workers  and  foster  parents  will  be 
selected  for  in-deplii  interviews. 
Additionally,  the  research  team  vfiU 
also  extract  information  form  case 
records  and  gather  demographic  data 
and  fiscal  information  from  the  States 
visited. 

Respondents:  441  (280  foster  parents; 
161  stafi). 


Title 


Administrator  Interview 

CasewofKer  Interview „ 

Foster  Parent  Interview 

Demographic  Informal  on  Report 
Fiscal  Information  Rej  ort , 


Tolal 


Hurrberaf 
respondents 


7 
140 
280 

7 
7 


441 


Number  of 

responses 

per  re- 

sporxlent 


Average 

txjrden  per 

r^sportse 


Burden 
hours 


14 
140 
280 

7 
7 


448 


Estimated  Total  Annual  Burden 
Hours:  448. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to:  Reports  Clearance  Officer, 
Administration  for  tZhildren  and 
Families,  Department  of  Health  and 
Human  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C 
20447. 

OMB  Comment:  (Consideration  will  be 
given  to  comments  bnd  suggestions 
received  within  30  days  of  publication. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  foUoWing:  Office  of 
Management  and  Budget,  Paperwork 


Reduction  Project,  725  17th  Street. 
N.W.,  Washington,  D.C.  20503,  Atto: 
Ms.  Wendy  Taylor. 

Dated:  December  14, 1995. 
Arnold  lacobson. 

Acting  ACT  Reports  Clearance  Officer 

|FR  Doc.  95-31184  Filed  12-21-95;  8:45  am] 
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Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Researcit 
at  Department  of  Energy  (DOE)  Sites, 
Savannah  River  Site  Health  Effects 
Subcommittee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 


Research  at  IX}E  Sites:  Savannah  River  Site 
Health  Effect  Subcommittee  (SRS). 

Times  and  Dates:  9  a.m.-5  p.m.,  January 
11, 1996;  9  a.m.-12  noon,  January  12, 1996. 

Place:  Hiltoi>— The  De  Soto,  15  East  Liberty 
Street,  Savannah,  Georgia  31401,  telephone 
912/232-9000,  FAX  912/232-6018. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  75  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE,  the  Department  of  Health 
and  Human  Services  (HHS)  has  been  given 
the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  use. 
HHS  delegated  program  responsibility  to 
CDC. 

In  addition,  an  MOU  was  signed  in  October 
1990  and  renewed  in  Novemtter  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CXRCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  IXyE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  This  Subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC  and  the  Administrator, 
ATSDR,  regarding  community  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  respective  DOE 
sites.  Activities  shall  focus  on  providing  a 
forum  for  community,  American  Indian 
Tribal,  and  labor  interaction  and  serve  as  a 
vehicle  for  community  concern  to  be 
expressed  as  advice  and  recommendations  to 
CDC  and  ATSDR 

Matters  to  be  Discussed:  This 
Subcommittee  will  listen  to  presentations 
from  the  Radiological  Assessments 
Corporation,  Medical  University  of  South 
Carolina  Cancer  Registry,  as  well  as  updates 
on  the  Savannah  River  Site  Phase  II  Dose 
Reconstruction  Project  findings  and 
implications.  Additional  agenda  items  will 
include:  the  National  Center  for 
Environmental  Health  (NCEH)  activities,  the 
National  Institute  for  Occupational  Safety 
and  Health  and  ATSDR  presentations  on  the 
progress  of  current  studies,  and  issues 
regarding  the  Committee  selection  process. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information:  Paul 
G.  Renard  or  Nadine  Dickerson,  Radiation 
Studies  Branch,  Division  of  Enviroiunental 
Hazards  and  Health  Effects,  NCEH.  CDC, 


4770  Buford  Highway,  NE,  (F-35),  Atlanta, 
Georgia  30341-3724.  telephone  770/488- 
7040,  FAX  770/488-7044. 

Dated:  December  18, 1995. 

Carolyn  J.  RusmU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  95-31152  Filed  12-21-95;  8:45  am] 
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Food  and  Drug  Administration 

Grassroots  Regulatory  Partnership 
Meeting;  Southwest  Region;  Importing 
Commodities 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  a  public  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  (Office  of 
Regulatory  Affairs,  Office  of  the 
Southwest  Region,  and  Office  of 
External  Affairs)  is  annoimcing  a  free 
public  meeting  to  discuss  ways  FDA 
could  regulate  imported  commodities 
more  effidentiy,  improve  levels  of 
communication  with  industries  and 
individuals  associated  with  the 
importation  of  FDA-regulated 
commodities,  and  provide  improved 
levels  of  consimier  protection  in 
connection  with  imported  commodities 
being  shipped  into  the  United  States 
across  the  United  States-Mexico  border. 
This  meeting  is  intended  to  identify  and 
evaluate  opp>ortimities  for  implementing 
the  President's  initiative  for  a 
partnership  approach  between  the 
agency  and  the  people  affected  by  the 
work  of  this  agency. 

DATES:  The  pubUc  gating  will  be  held 
on  Wednesday,  January  31, 1996,  from 
9  a.m.  to  12  m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Concourse  Clarion  Hotel, 
Oxford  Room  A  and  B,  6789  Boeing,  El 
Paso,  TX  79926. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Cain,  Food  and  Drug 
Administration,  300  East  Eight  St.,  rm. 
B123,  Austin,  TX  78701,  512-482-5736, 
or  Robert  G.  Rast,  Food  and  Drug 
Administration,  9777  Via  De  La 
Amistad,  nn.  128,  San  Diego,  CA  92173, 
619-661-3273. 

SUPPLEMENTARY  INFORMATION:  There  is 
no  registration  fee  for  this  meeting. 
However,  due  to  space  limitations,  early 
registration  is  recommended.  This 
meeting  is  intended  to  assist  importers, 
brokers,  and  others  associated  with  a 
wide  variety  of  products  being  shipped 
through  the  southwest  and  west  coast 
(FDA  Southwest  and  Pacific  Regions). 


Dated:  December  15, 1995. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  95-31195  Filed  12-21-95;  8:45  am] 
■ILUNQ  COOC  4160-01-F 

[Docket  No.  95N-0403] 

Drug  Export;  SURQISCREEN®  0.8 
Percent,  Reagent  Red  Blood  Cells 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ortho  Diagnostic  Systems,  Inc.,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  biological 
product  SURGISCREEN®  0.8  percent. 
Reagent  Red  Blood  Cells  to  Australia, 
Austria,  Belgium,  Canada,  Denmark, 
The  Federal  Republic  of  Germany, 
Finland,  France,  Iceland,  Ireland,  Italy, 
Japan,  Luxembourg,  The  Netherlands, 
New  Zealand,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  and  The  United 
Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  tne 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  E.  Conn,  Center  for  Biologies 
Evaluation  and  Research  (HFM-610), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-594-2006. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382J  provide  that 
FDA  may  approve  applications  for  the 
export  of  hmnan  biological  products 
that  are  not  currentlv  approved  in  the 
United  States.  Section  802(b)(3)(B)  of 
the  act  sets  forth  the  requirements  that 
must  be  met  in  an  application  for 
approval.  Section  802(b)(3)(C)  of  the  act 
requires  that  the  agency  review  the 
application  within  30  days  of  its  filing 
to  determine  whether  the  requirements 
of  section  802(b)(3)(B)  have  been 
satisfied.  Section  802(b)(3)(A)  of  the  act 
requires  that  the  agency  pubhsh  a  notice 
in  the  Federal  Register  within  10  days 
of  the  filing  of  an  application  for  export 
to  fadhtate  public  participation  in  its 
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review  of  the  appUcatioa.  To  meet  this 
requirement,  the  agency  is  providing 
notice  that  Ortho  Diagnostic  Systems. 
Inc.,  1001  U.S.  Highway  202,  Raritan.  NJ 
08869-0606.  has  Qled  an  application 
requesting  approval  for  the  export  of  the 
bimian  biological  product 
SURGISCREEN®  Q.8  percent.  Reagent 
Red  Blood  Cells  toi  Australia.  Austria. 
Belgium.  Canada.  Denmark,  The  Federal 
Republic  of  Germany.  Finland,  France. 
Iceland.  Ireland,  It»ly.  Japan, 
Luxembourg,  The  Netheriands.  New 
Zealand,  Norway.  Portugal.  Spain, 
Sweden.  Switzerland,  and  The  United 
Kingdom.  The  SUltGISCREEN®  0.8 
percent.  Reagent  ^ad  Blood  Cells,  is  an 
in  vitro  diagnostic  test  kit  for  the 
detection  of  unexpected  blood  group 
antibodies  in  test  ^lethods  requiring  a 
0.8  percent  red  eel  suspension  in  a  low 
ionic  strength  diluent  The  application 
was  received  and  filed  in  the  Center  for 
Biologies  Evaluation  and  Research  on 
November  24. 1995.  which  shall  be 
considered  the  filihg  date  for  piirposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Maiiagement  Branch 
(address  above)  inltwo  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  dofnmient.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  tbrough  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  {insert  date 
10  days  after  date  of  publication  in  the 
Federal  Register),  and  to  provide  an 
additional  copy  of  the  submission 
directly  to  the  contact  person  identified 
above,  to  facilitate  consideration  of  the 
information  dming  the  30-day  review 
period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S-C-  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drug$  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  December  |.  199S. 
James  C  Simmons. 

Diiector,  Office  of  Compliance,  Center  for 
Biologies  Evaluatioi^  and  Research. 
IFR  Doc.  9S-31153  Filed  12-21-95;  8:45  am] 
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DEPARTMEMT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Sacretary  for 
Community  Planning  and 


[Docfcat  l«o.  FR-377t-N-67] 

Fadaral  Proparty  SuttaMa  as  FadlHiaa 
to  Aaaist  tha  Homalaaa 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action;  Notice. ■ 

SUMMARY:  This  Notice  identifies 
unutilized.underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  December  22. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  E)evelopment.  Room  7256. 
451  Seventh  Street  SW.  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-and  speech- 
impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-fi«e  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  imderutilized. 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  propertitf^  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  15, 1995. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

(FR  Doc.  95-31078  Filed  12-21-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 
[FE&-95-4(q 

Cachuma  Project  Contract  Renewal, 
Santa  Barttara  County,  CA 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  on  the 

final  environmental  impact  statement/ 

final  environmental  impact  report. 


summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (as  amended)  and  the  California 
Environmental  Quality  Act  (CEQA),  the 
Bureau  of  Reclamation  (Reclamation), 
the  Cachuma  Project  Authority 
(Authority)  and  the  Santa  Barbara 
County  Water  Agency  (Agency)  have 
prepared  a  joint  final  environmental 
impact  statement/final  environmental 
impact  report  (FEIS/FEIR)  for  the 
Cachuma  Project  contract  renewal.  The 
proposed  action  of  the  lead  agencies  is 
the  continuation  of  the  member  units' 
entitlement  to  water  from  the  Cachimia 
Project  by  means  of  a  renewed  water 
service  contract.  The  proposed  action 
exercises  the  provisions  of  several 
Federal  laws  as  applicable  to 
Reclamation. 

ADDRESSES:  Copies  of  the  FEIS/FEIR  are 
available  for  public  inspection  and 
^view  at  the  following  locations: 

•  Bureau  of  Reclamation,  Program 
Analysis  Office.  Room  7456. 1849  C 
Street  NW..  Washington,  DC  20240; 
telephone:  (202)  208-4662. 

•  Bureau  of  Reclamation,  Denver 
Office  Library.  Building  67.  Room  167. 
Denver  Federal  Center,  6th  and  Kipling, 
Denver,  CO  80225;  telephone:  (303) 
236-6963. 

•  Bureau  of  Reclamation,  Regional 
Director.  Attention:  MP-152.  2800 
Cottage  Way.  Sacramento  CA  95825- 
1898;  telephone:  (916)  979-5129. 

•  Bureau  of  Reclamation,  South- 
Central  California  Area  Office. 
Attention:  SCC-412.  2666  N.  Grove 
Industrial  Drive.  Suite  106,  Fresno  CA 
93727-1551;  telephone:  (209)  487-5137. 

•  Cachtmia  Project  Authority.  3301 
Laurel  Canyon  Road,  Santa  Barbara  CA 
93105-2017;  telephone:  (805)  569-1391. 

•  Santa  Barbara  County  Water 
Agency.  123  E.  Anapamu  Street.  Santa 
Barbara  CA  93101-2058;  telephone: 
(805) 568-3542. 

Libraries:  Copies  will  also  be  available 
for  inspection  at  public  libraries  located 
in  Carpinteria.  Montecito,  Santa 
Barbara,  Goleta,  Solvang,  Buellton, 
Vandenberg  Village.  Lompoc.  and  Santa 
Maria,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  May.  Program  Manager,  SCC- 
412,  Bureau  of  Reclamation.  2666  N. 
Grove  Industrial  Drive.  Suite  106.      '< 
Fresno  CA  93727-1551;  telephone:  (209) 
487-5137;  or  Mr.  Chris  Dahlstrom, 
Project  Coordinator.  Caehimia  Project 
AuUiority.  3301  Laurel  Canyon  Road, 
Santa  Barbara  CA  93105-2017; 
telephone:  (805)  569-1391;  or  Mr. 
Robert  Almy.  Santa  Barbara  County 
Water  Agency.  123  E.  Anapamu  Street. 
Santa  Barbara  CA  93101-2058; 
telephone:  (805)  568-3542. 


SUPPLEMENTARY  INFORMATION:  The  FEIS/ 
FEIR  considers  the  effects  of  renewing 
the  Cachuma  Project  Contract  under 
which  water  service  has  been  provided 
to  the  member  imits.  The  original 
Cachuma  Project  Contract  (No.  l7Sr- 
1802)  was  executed  on  September  12. 
1949,  for  irrigation,  and  municipal  and 
industrial  purposes  imder  the 
provisions  of  section  9(e)(2)  and  9(e)  of 
the  1939  Reclamation  Project  Act.  Tbe 
authority  for  contract  renewal  is 
pursuant  to  the  Act  of  July  2. 1956.  70 
Stat.  483.  and  the  Act  of  June  21. 1963, 
77  Stat.  68,  requiring  the  Secretary  of 
the  Department  of  the  Interior,  upon 
request,  to  renew  long-term  contracts. 

The  Cachuma  Project  has  been  the 
principal  water  supply  for  the  majority 
of  the  member  units  since  initial 
deliveries  began  in  1955.  These  member 
imits  include  the  Qty  of  Santa  Barbara, 
Goleta  Water  District,  Montecito  Water 
District.  Summerland  Water  District. 
Carpinteria  Coimty  Water  District,  and 
the  Santa  Ynez  River  Water 
Conservation  District.  Improvement 
District  No.  1.  The  original  Cachuma 
Project  Contract  had  a  term  of  40  years 
and  expired  on  May  14. 1995. 

A  Phase  I  Renewal  Contract  was 
executed  on  April  25. 1995.  for 
purposes  of  continuing  the  rights  and 
obligations  imder  the  original  Contract 
imtil  April  15. 1996.  to  allow  the 
contract  renewal  negotiation  process  to 
be  completed.  A  proposed  Cachuma 
Project  Long-Term  Renewal  Contract 
was  made  available  to  the  public  for  a 
60-day  review  period  beginning 
November  14. 1995. 

The  proposed  Cachimia  Project  Long- 
term  Renewal  Contract  is  a  water  service 
contract  with  a  term  of  25  years.  It  will 
be  retroactively  effective  to  extend  from 
May  15. 1995.  through  September  30. 
2020.  even  though  the  contract  requires 
repayment  of  the  remaining  Cachuma 
Project  capital  costs  within  20  yeare. 

The  FEIS/FEIR  evaluates  several 
alternatives,  including  the  no  action 
alternative,  and  also  describes  the 
existing  environment  and 
environmental  consequences  of  contract 
renewal.  The  FEIS/FEIR  considers  the 
following  issues:  environmental 
improvement  and  restoration  with 
respect  to  biological  resources, 
including  fisheries,  wildlife,  and 
riparian  vegetation,  surface  water 
hydrology,  groundwater  hydrology, 
flood  control,  water  supply  and 
demand,  water  pricing  and  delivery 
practices,  increased  operational 
efficiency,  increased  conservation, 
conjunctive  use,  water  exchanges  and 
transfers,  recreational  enhancement  and 
land  use  policies,  agriculture. 


socioeconomic  conditions,  cultural 
resources,  and  Indian  Trust  Assets. 

The  terms  and  conditions  of  the 
proposed  Cachuma  Long  Term  Renewal 
Contract  represents  the  lead  agencies' 
preferred  alternative.  It  combines 
features  of  the  original  Contract  with 
higher  water  rates  and  a  "renewal  fund" 
that  may  be  used  for  various 
environmental  restoration  purposes. 
Relative  to  the  "no  action"  alternative, 
there  are  no  significant  environmental.' 
socioeconomic,  or  agricultural  impacts 
under  the  proposed  contract/preferred 
alternative,  and  current  operations  of 
the  Cachuma  Project  are  imchanged.  In 
addition,  there  will  be  opportunities  to 
restore  riparian  and  other  habitats  along 
the  Santa  Ynez  River  using  the  renewal 
fund.  Therefore,  no  mitigation  measures 
are  required  for  renewal  of  the  Cachuma 
Project  Contract. 

Tlie  Santa  Ynez  Indian  Reservation, 
the  Southern  CaUfomia  Area  Office  of 
the  Bureau  of  Indian  Affairs  (BIA).  and 
the  Sacramento  Area  Office  of  the  BIA 
have  been  contacted  by  Reclamation 
regarding  Indian  Trust  Assets  (ITAs) 
that  may  be  affected  by  the  proposed 
action.  No  potentially  affected  ITAs 
have  been  identified  by  the  BIA. 

The  Draft  EIS/EIR  (DEIS/DEIR)  was 
issued  November  16. 1994.  Responses  to 
comments  received  from  interested 
organizations  and  ifl^viduals  on  the 
DEIS/DEIR  are  addressed  in  the  FEIS/ 
FEIR.  No  decision  will  be  made  on  the 
proposed  action  until  30  days  after  the 
release  of  the  FEIS/FEIR.  After  the  30- 
day  waiting  period,  Reclamation  will 
complete  a  Record  of  Decision  (ROD). 
The  ROD  will  state  the  action  that  will 
be  implemented  and  will  discuss  all 
factors  leading  to  the  decision. 

Dated:  December  8, 1995. 
Franklin  E.  Dimick, 
Acting  Regional  Director. 
[FR  Doc.  95-31027  Filed  12-21-95;  8:45  am] 
BILUNQ  COOE  4310-M-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  Usted  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders,  Interstate 
Commerce  Commission,  Section  of 


Environmental  Analysis,  Room  3219. 

Washington,  DC  20423,  (202)  927-6203. 
Comments  on  the  following 

assessment  are  due  15  days  after  the 

date  of  availability: 

AB-32  (Sub-No.  70X),  Boston  and 
Maine  Corporation — Abandonment 
and  Discontinuance  of  Service — 
Middlesex  County,  Massachusetts.  £A 
available  12/11/95. 

AB-364  (Sub-No.  2X),  Texas 
Northeastern  Division.  Mid-Michigan 
Railroad,  Inc. — ^Discontinuance  of 
Service  Exemption — in  Lamar  and 
Red  River  Coimties,  Texas;  and 

AB-3  (Sub-No.  125X),  Missouri  Pacific 
Railroad  Company — Abandonment 
Exemption — in  Lamar  and  Red  River 
Counties,  Texas.  EA  available  12/15/ 
95. 

AB-448  (Sub-No.  IX),  SF&L  Railway, 
Inc. — ^Abandonment  Exemption — In 
Ellis  and  Hill  Coimties,  TX.  EA 
available  12/15/95. 
Comments  on  the  following 

assessment  are  due  30  days  after  the 

date  of  availability: 
None. 

Vernon  A.  Williams. 

Secretary. 

(FR  Doc.  95-31174  Filed  12-21-95;  8:45  am] 

BILUNO  CODE  70lfr-01-P 


[Finance  Docket  No.  32806] 

Clinton  Industrtai  Switching  District, 
Inc.,  d^tVa  Clinton  Terminal  Railroad 
Company— Operation  Exemption- 
Lines  of  Clinton  Switching  District,  Inc. 

Clinton  Industrial  Switching  District. 
Inc..  d/b/a  Clinton  Terminal  Railroad 
Company  (Clinton],  a  noncarrier,  has 
filed  a  verified  notice  under  49  CFR  part 
1150,  Subpart  D — Exempt  Transactions 
to  operate  a  line  of  railroad  owned  by 
the  Clinton  Industrial  Switching 
District,  Inc.,  between  milepost  199.0  at 
Moltonville,  NC  to  milepost  202.5  at 
Clinton,  NC.  Clinton's  operation  of  the 
line  is  expected  to  begin  soon  after  the 
effective  date  of  the  exemption. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  stay  the  exemption's 
effectiveness.  An  original  and  10  copies 
of  all  pleadings,  referring  to  Finance 
Docket  No.  32806,  must  be  filed  with 
the  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  ■  1201  Constitution 


■  Legislation  to  sunset  the  Commission  on 
December  31, 1995,  and  transfer  remaining 


Continued 
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Avenue  NW.,  Waabington.  DC  20423.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  Peter  A.  Greene, 
Thompson.  Hine  and  Flory,  920  N  Street 
NW.,  Washington*  DC  20035. 

Decided:  Decembv  14, 1995. 

By  the  CommissioO,  David  M.  Konschnik. 
Director.  Office  of  Ptoceedings. 
Venioa  A.  WilUanii 
Secretary.  | 

[FR  Doc.  95-31081  Filed  12-21-95;  8:45  am] 
MUMOCOOC 


7WS-01-f 


(FInanoe  Dodat  NoL  3282^ 

LMKMler  Nonnern  Railway— 
Acquisition  and  Operation 
Exemption— Un«of  Conaolidatad  Rail 
Corporation        i 

Lancaster  Northern  Railway  (LANO), 
a  noncarrier,  has  filed  a  notice  of 
exemption  to  acqaiie  and  operate 
approximately  12;90  miles  of  rail  line 
owned  by  ConsoUdated  Rail 
Corpmation  (Conlail).  known  as  the 
Akron  Secondary  Track  LC  20-0337, 
between  the  connection  with  Coniail  at 
approximately  milepost  0.05  at  Sinking 
Spring,  Berks  County,  PA,  and  the  end 
of  the  track  at  SteVens,  approximately 
milepost  12.94,  in  Lancaster  Coimty, 
PA.  The  proposed  transaction  was 
expected  to  be  consiunmated  on 
November  30,  1995. 

This  proceeding  is  related  to  Finance 
Docket  No.  32823;  John  C.  Nolan^ 
Continuance  in  Oontrtd  Exemption — 
Lancaster  Northern  Railway,  wherein 
John  C.  Nolan  has  concurrently  filed  a 
notice  of  exemption  to  continue  in 
control  of  LANO  When  LANO  becomes 
a  rail  carrier  upoil  consummation  of  the 
transaction  described  in  this  notice. 

Any  comments  must  be  filed  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commissicm.  Washington,  DC  20423.  A 
copy  of  any  pleading  filed  vrith  the 
Commission  should  be  sent  to 
applicant's  repre^ntative:  John  K. 
Fiorilla,  390  George  St..  P.O.  Box  1185. 
New  Brunswick,  f^  08903. 

This  notice  is  Sled  under  49  CFR 
1150.31.  If  the  nctice  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  ai)y  time.'  The  filing  of 


function*  is  now  und^  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  neme  and 
address. 

'  Legislation  to  sunaet  the  Commission  on 
December  31,  1995,  a*d  transfer  remaining 
functions  is  now  undar  consideration  in  Congress. 
Until  further  iKMice,  {Brties  submitting  pleadings 
should  continue  to  usp  the  current  name  and 
•ddNM. 


a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  December  14, 1995. 

By  the  Conunission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WiUiaiBS, 
Secretary. 

[FR  Doc.  95-31083  Filed  12-21-95;  8:45  ami 
MJJNQ  OOOt  7M»-t1-P 

[Finance  Dodwt  No.  32823] 

John  C.  Nolan— Continuance  in 
Control  Exemption— Lancaster 
Nortliem  Railway 

John  C.  Nolan  (Nolan)  has  filed  a 
notice  of  exemption  to  continue  in 
control  of  Lancaster  Northern  Railway 
(LANO),  upon  LANO  becoming  a  class 
m  rail  carrier. 

LANO,  a  noncarrier,  has  concurrently 
filed  a  notice  of  exemption  in  Finance 
Docket  No.  32822,  Lancaster  Northern 
Railway— Acquisition  and  Operation 
Exemption — Line  of  Consolidated  Rail 
Corporation,  in  which  LANO  seeks  to 
acquire  and  operate  approximately 
12.90  miles  of  rail  line  owned  by 
Consolidated  Rail  Corporation  (Coniail), 
known  as  the  Akron  Secondary  Track 
LC  20-0337,  between  the  connection 
with  Conrail  at  approximately  milepost 
0.05  at  Sinking  Spring,  Berks  Cotmty, 
PA,  and  the  end  of  the  track  at  Stevens 
at  approximately  milepost  12.94.  in 
Lancaster  Covinty,  PA.  The  parties 
intended  to  consummate  the  proposed 
transaction  on  November  30, 1995. 

Nolan  also  controls,  through  stock 
ovmership,  two  other  nonconnecting 
class  ni  rail  carriers  that  operate  in 
Pennsylvania:  East  Perm  Railways,  Inc., 
and  Bristol  Industrial  Terminal  Railway. 
Nolan  states  that:  (1)  The  railroads  do 
not  connect  with  each  other  nor  do  they 
belong  to  any  family  of  lines  to  which 
they  connect;  (2)  the  involved 
transaction  is  not  a  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  railroad  within  its  corporate  family; 
and  (3)  the  transaction  does  not  involve 
a  class  I  carrier.  The  transaction  is 
therefore  exempt  bom  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry.— Control — Brooklyn  Eastern  Dist., 
360  LC.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  potion  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 


with  the  Interstate  Commerce 
Commission,  Office  of  the  Secretary, 
Case  Control  Branch,  1201  Constitution 
Avenue,  NW.  Washington,  DC  20423  ■ 
and  served  on:  John  K.  Fiorilla,  390 
George  Street,  P.O.  Box  1185,  New 
Brunswick,  NJ  08903. 

Decided:  December  14, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
VenioB  A.  WiUiams, 
Secrettuy. 

(FR  Doc.  95-31084  Filed  12-21-95;  8:45  ami 
HUMQ  OOOC  7MS-01-P 


[Finanoe  Docket  No.  32786] 

Norfollt  Southern  Railway  Company- 
Corporate  Family  Exemption— Georgia 
Mkliand  Railway  Company 

Norfolk  Southmi  Railway  Company 
(NSR)  or  its  predecessors  have  leased  a 
portion  of  track  in  Georgia  from  Georgia 
Midland  Railway  Company  (GMRC),' 
pursuant  to  a  lease  dated  Jime  18, 1896. 
The  term  of  the  lease  expired  on 
October  2, 1995.  The  railroads  have 
agreed  to  extend  the  lease  for  successive 
one-year  terms  to  commence  October  2, 
1995,  until  terminated  by  agreement  of 
the  parties  or  operation  of  law.  It  is 
expected  that  GMRC  will  eventiially  be 
liquidated  or  merged  into  NSR. 
Accordingly,  the  purpose  of  this 
exemption  is  to  extend  the  lease  until 
such  time  as  this  occurs. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(3)  2  which  exempts 
transactions  within  a  corporate  family 
that  do  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10S05(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  stay  the 
transaction. 

Any  comments  must  be  filed  with  the 
Commission  ^  and  served  aa:  Greg  E. 


■  Legislation  to  sunset  the  Commission  on 
December  31, 1995,  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 

■  NSR  is  a  class  I  railroad  controlled  by  Norfolk 
Southern  Corporation,  and  the  ovmer  of  the 
common  stock  of  GMRC. 

>  Originally  this  transaction  was  also  filed  under 
49  CFR  1180.2(d)(4),  which  exempts  the  renewal  of 
leases.  However,  by  a  pleading  filed  December  4, 
1995,  NSR  amended  the  transaction. 

'  Legislation  to  sunset  the  Commission  on 
Deceiid)er  31, 1995,  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address:  Interstate  Commerce  Commission,  1201 
Constitution  Avenue.  NW..  Washington,  DC  20423. 
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Smnmy.  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk.  VA 
23510-2191. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected 
pursuant  to  the  conditions  set  forth  in 
New  York  Dock  Ry. — Control — Brooklyn 
Eastern  Dist.,  360  I.C.C.  60  (1979). 

Decided:  December  IS,  1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Pnx»edings. 
Vemon  A.  WilUanu, 
Secretary. 

(FR  Doc.  95-31085  Filed  12-21-95;  8:45  ami 
BHJJNQ  COOe  70S6-01-P 


[Finance  DockM  No.  32820] 

Norfolk  Southern  Railway  Company 
and  Atlantic  and  Eaat  Carolina  Railway 
Company— Laaae  and  Operation 
Exemption— North  Carolina  Railroad 
Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343-45  the  renewal  of  a 
lease  to  allow  Norfolk  Southern  Railway 
Company  and  Atlantic  and  East 
Carolina  Railway  Company  to  continue 
to  lease  and  operate  approximately  317 
miles  of  North  Carolina  Railroad 
Company's  rail  line,  between  Charlotte 
and  Morehead  Qty,  NC,  subject  to 
standard  employee  protective 
conditions. 

DATES:  This  exemption  is  effective  on 
December  22. 1995.  Petitions  to  reopen 
must  be  filed  by  January  11, 1996. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32820  to:  (1)  Office 
of  the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission.  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423;  <  (2)  Robert  ]. 
Cooney,  Norfolk  Southern  Railway.  3 
Commercial  Place.  Norfolk.  VA  23510; 
(3)  Scott  M.  Saylor.  North  Carolina 
Railroad  Company,  234  Fayetteville 
Street  Mail.  Raleigh.  NC  27602;  and  (4) 
Betty  Jo  Christian.  Steptoe  &  Johnson. 
1330  Connecticut  Avenue,  N.W., 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 


SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Decided:  December  13. 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioner 
Simmons. 

Veraon  A.  Williams. 
Secretary 

[FR  Doc.  95-31176  Filed  12-21-95;  8:45  am) 
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[Finance  Docket  No.  32735] 

North  Carolina  Porta  Railway 
Commiaalon — Acquiaitlon  of  Control 
Exemption— Beaufort  &  Morehead 
Railway,  Inc. 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-45  the  acquisition  of  control  by 
North  Carolina  Ports  Railway 
Commission  (NCPRC)  of  Beaufort  & 
Morehead  Railway,  Inc.  (BMRI).  NCPRC, 
a  noncarrier,  currently  controls  the 
Beaufort  &  Morehead  Railroad 
Company.  To  avoid  unlawful  control  by 
NCPRC,  BMRI  is  being  held  in  an 
independent  voting  trust  pending 
Commission  approval  or  exemption  of 
this  control  transaction.  The  exemption 
is  subject  to  standard  labor  protective 
conditions. 

DATES:  This  exemption  will  be  effective 
on  January  21, 1996.  Petitions  for  stay 
must  be  filed  by  January  2, 1996. 
Petitions  to  reopen  must  be  filed  by 
January  11, 1996. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32735  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,'  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2) 
Petitioner's  representative:  Fritz  R. 
Kahn,  1100  New  York  Avenue,  N.W.. 


■  Legislation  to  sunset  the  Conunission  on 
OeceD^>er  31, 1905,  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 


■  Legislation  to  sunset  the  Commission  on 
December  31, 1995,  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 


Suite  750  West,  Washington,  DC  20005- 
3934. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  IXZ  NEWS  & 
DATA,  INC.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  N.W., 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.] 

Decided:  December  13, 1995. 

By  the  Commission,  Chainnan  Morgan, 
Vice  Chairman  Owen,  and  Commissioner 
Simmons. 

Vemon  A.  Williams, 
Secretary. 

(FR  Doc.  95-31175  Filed  12-21-95;  8:45  am) 
■ojjNQ  cooe  703S-01-r 


DEPARTMENT  OF  JUSTICE 

Antitruat  Division 

United  States  and  State  of  Texas  v. 
Kimberiy-Clarlc  Corporation  and  Scott 
Paper  Company;  Proposed  Pinal 
Judgment  and  Competitive  impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  section  16(b)-(h).  that  a 
proposed  Final  Judgment,  Stipulation, 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Northern  District 
of  Texas,  Dallas  Division  in  United 
States  and  State  of  Texas  v.  Kimberly- 
Clark  Corporation  and  Scott  Paper 
Company,  Civil  No.  3:95  CV  3055-4>,  as 
to  both  defendants. 

On  December  12, 1995,  the  United 
States  and  the  State  of  Texas  filed  a 
Complaint  alleging  that  the  proposed 
merger  of  ICimberly-Clark  Corporation 
("Kimberly-Clark")  and  Scott  Paper 
Company  ("Scott")  would  violate 
Section  7  of  the  Clayton  Act,  15  U.S.C 
Section  18.  The  Complaint  further 
alleges  that  the  mei^ger  of  Kimberly- 
Qark  and  Scott  would  lessen 
competition  substantially  and  tend  to 
create  a  monopoly  in  the  sale  of 
consimier  facial  tissue  and  baby  wipes 
in  the  United  States.  The  proposed  Final 
Judgment,  filed  the  same  time  as  the 
Complaint,  requires  Kimberly-Clark  to 
divest  the  Scott  baby  wipes  brands, 
Baby  Fresh  and  Wash  A  Bye  Baby  and 
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the  Scott  fodal  tistue  brand.  Scotties. 
along  with  certain  tangible  and 
intanmble  assets. 

Public  commoit  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  ruiMnses  thereto  will  be 
publislrad  in  the  Mderal  R^istar  and 
filed  with  the  Coiai.  Comments  should 
be  directed  to  AnQiony  V.  Naimi.  Chief. 
LitigBtian  I  Section.  Antitrust  Division, 
United  States  Department  of  Justice. 
1401 H  Street.  N.W..  Suite  4000. 
Washington.  D.C  ^0530  (telephone: 
202/307-6694). 

Uniled  Stalas  Disirkt  Cotut,  Northem 
District  ofTcus,  Dallas  Division 

United  States  (^America  and  State  of 
Texas.  Pklndfii,  v.  Kimberiy-ClaA 
Cenomtkm  and  Scktt  Paper  Company. 
nsfanifanti  Qvi)  Action  Na:  3:95  CV  305S- 
P.  FU«d:  Dacamber  12.  IMS. 


It  is  stipulated  by  and  between  the 
xmderrigoed  partiM,  by  their  respective 
attorneys,  that: 

1.  The  Court  hsa  jurisdiction  over  the 
subject  matter  of  Qiis  action  and  over 
each  of  the  parties  herato,  and  venue  of 
this  action  is  proper  in  the  Northern 
District  of  Texas. ' 

2.  The  partierconsentthat  a  Final 
Judgment  in  the  f^m  hereto  attached 
may  be  filed  and  tntared  by  the  Court, 
upon  the  motion  ef  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
aft»  compliance  with  the  requirements 
of  the  Antitrust  Ptocedures  and 
Penalties  Act  (15  D.S.C  §  16(bHh)). 
and  witiiout  furthiBr  notice  to  any  party 
or  other  prooBedi|!gs.  provided  that 
either  plaintiff  has  not  withdrawn  its 
consent,  whidi  either  or  both  may  do  at 
any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  deisndants  and  by 
filingthat  notice  With  the  Court 

3.  The  parties  shall  abide  by  and 
comply  with  the  ^visions  of  the 
propoeed  Final  Judgment  pending  entry 
of  the  Final  Judgqient,  and  shall,  from 
the  date  of  the  filing  of  this  Stipulatirai. 
comply  with  all  the  terms  and 
proidsions  of  the  Pinal  Judgment  as 
though  they  werq  in  fiill  force  and  effect 
as  an  order  of  thei  Court 

4.  In  the  event  either  plaintiff 
withdraws  its  consent,  or  if  the 
proposed  Final  Judgment  is  not  entered 
pursuant  to  this  Stipulation,  this 
Stipulation  shall  De  of  no  offset 
whatever  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  my  other 
proceeding. 

Dated:  Decembefia,  1995. 


For  Plaintiff  United  States: 
AnneK.  Bingaman 

Assistant  Attorney  General.  District  <rf 
Columbia  9369900. 
Lawrence  R.  FuHerton, 
Deputy  AssL  AtUaney  Genera],  District  of 
Columbia  9251264. 
Constance  K.  Robinson, 
OirBCtor  of  Operations.  District  ofCotumbia 
9244800. 

Charies  E.  Biggio,  Sr.  Counsel, 
State  of  New  Yoric  (no  bar  no.  assigned) 
Aatheoy  V.  Nanni.  ChkC 
Litigation  I  Section  State  of  New  York  (no 
bar  number  assiffted). 
Anthony  B.  Harris,  Attoney, 
State  of  Illinois  901133713,  AntJtrast  Division, 
U.S.  Department  of  Justice,  1401 H  Street. 
N.W.,  SuitB4000.  WaOiinpon,  D.C  20530, 
(202)307-6583. 

Fat  Plaintiff  State  of  Texas: 
Dan  Moreles, 
Attorney  General  t^Texas 
JocgeVega, 

First  Ass^tant  Attorney  Genera/ 
LaquitaA.  Hamilton, 
Deputy  Attorney  General 
Thomas  P.  Parkins.  Jr., 
Assistant  Attorney  General.  Qdmf.  ConMumer 
Protection  Div. 

MarkTobey. 

Assistant  Attamey  General,  AntHrust  Section. 
State  of  Texas  922082960.  P.O.  Box  12548. 
Austin  TX  7871 1-2548,  (512)  463-2185. 

For  Defendant  Kimberly-ClariL  Coq>.: 
William  O.  Pifiald,  Esquire, 
Slate  of  Illinois  90080332.  Sidley  tr  Austin. 
One  First  National  Plaxa,  Chicago,  Illinois 
60603.(312)853-7474 

Par  Defendant  Scott  Paper  Company: 
Michael  L  Weiner.  Esquire. 
State  of  New  York  (no  barnumbw  msigned) 
Skadden.  Arps,  Slate.  Maagfier  &  Flam,  91 9 
Third  Avenue.  New  Yak.  New  Yoric  10022- 
3897,  (212)  735-2632 

Executed  on:  December  11, 1995. 

United  SUtas  District  Coort,  NMtiieni 
District  of  Texas,  Dallas  Division 

United  States  of  American  and  State  of 
Texas.  Plaintifii.  v.  Kimberly-Clark 
Corporation  and  Scott  Papa  Company, 
DefendanU.  Qvil  No.:  3:95  CF  3055-P.  Rled: 
December  12, 1995. 

Final  Judgment 

Whereas,  plaintiffs,  the  United  States 
of  American  and  the  State  of  Texas, 
having  filed  their  Complaint  herein  on 
December  12. 1995,  and  plaintiffs  and 
defendants,  by  j^eir  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  at 
adjudication  of  any  issue  of  feet  or  law 
herein,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  feet  herein; 


And  whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  prompt  and  certain 
divestiture  of  certain  rights  and  assets  to 
assure  that  competition  is  not 
substantially  lessened  are  the  essence  of 
this  agreement; 

And  whereas,  plaintiffs  require 
defendants  to  miuw  certain  divestitures 
for  the  purpose  of  establishing  viable 
competitors  in  the  sale  of  baby  wipes 
and  racial  tissue; 

And  whereas,  defendants  have 
represented  to  plaintiffs  that  the 
divestitures  required  below  can  and  will 
be  made  and  thist  defendants  will  later 
raise  no  daimaof  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

New.  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  c»f  any  issue  of  feet  or  law 
hoein.  and  upcm  consent  of  the  parties 
herato,  it  is  hereby  Ordered.  Adjudged, 
and  Decreed  as  fodlows: 

7.  Jurisdiction 

lUs  Court  has  jurisdictimi  over  each 
of  the  parties  hereto  and  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants  under 
Sectitm  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C  18). 

n.'Definitiom 

As  used  in  this  Final  Judgment: 

A.  "Kimbwfy-Clark"  means  defendant 
Kimberly-Clark  Corporation,  a  Delaware 
craporation  with  its  headquarters  in 
Dallas,  Texas,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees. 

B.  "Scott"  means  defendant  Scott 
Paper  Company,  a  Pennsylvania 
corporation  with  its  headquarters  in 
Boob  Raton,  Florida,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees. 

C  "Relevant  Wet  Wipes  Assets" 
means: 

(1)  The  Dover.  Delaware  plant  of 
Scott,  including  all  tangible  assets  used 
by  Scott  in  connection  with  its  business 
of  researching,  developing,  making, 
having  made,  packaging,  distributing,  or 
selling  products  of  the  Dover  plant, 
inducung  but  not  limited  to:  die 
manufecturing  plant  and  associated  web 
malting,  converting,  packaging  and 
distributing  equipment  and  feeilities, 
inventory.  r«u  property,  and  any  other 
interests,  or  tangible  assets  or 


improvements,  associated  with  the 
Dover  plant; 

(2)  A  twenty-five  year,  exclusive, 
royalty-free  and  assignable  license, 
perpetually  renewable  at  the  licensee's 
option,  to  make,  have  made,  use  or  sell 
in  the  United  States  any  label  of  any . 
baby  wipes  product  currently  produced 
at  the  Dover,  Delaware  plant,  including 
but  not  limited  to  the  Baby  Fresh,  Wash- 
a-Bye  Baby;  Baby  Fresh  Gentle  Touch, 
and  Kid  Fresh  labels,  and  any 
improvement  to  or  line  extension  of 
those  labels;  and 

(3)  All  intangible  assets,  wherever 
located,  that  relate  in  any  way  to  the 
tangible  assets  and  labels  described 
above  (including  but  not  limited  to: 
manufacturing,  converting,  packaging 
and  distribution  know-how);  exclusive, 
assignable  rights  to  all  patents, 
proprietary  technology,  supply 
contracts,  and  business  information 
solely  dedicated  to  the  tangible  assets  or 
the  labels  described  above;  rights  in  real 
and  personal  property;  and 
nonexclusive,  assignable  rights  to  all 
related  patents,  proprietary  technology 
and  business  information  used  in 
connection  with,  but  not  solely 
dedicated  to  the  tangible  assets  or  the 
labels  described  above. 

D.  "Relevant  Facial  Tissue  Assets" 
means: 

(1)  A  twenty-five  year,  exclusive, 
royalty-free  and  assignable  license, 
perpetually  renewable  at  the  licensee's 
option,  to  make,  have  made,  use  or  sell 
in  the  United  States  any  facial  tissue 
imder  the  Scotties  label,  and  a  covenant 
that  defendants  shall  not  make,  have 
made,  use  or  sell  in  the  United  States 
any  facial  tissue  imder  the  Scott  or 
Scotties  label; 

(2)  Any  two  of  the  following  four 
tissue  mills:  the  Scott  tissue  mill  in 
Marinette,  Wisconsin;  the  Scott  tissue 
mill  in  Ft.  Edward,  New  York;  the 
Kimberly-Clark  Lakeview  tissue  mill  in 
Neenah,  Wisconsin;  and  the  Kimberly- 
Clark  Badger-Globe  tissue  mill  in 
Neenah,  Wisconsin;  provided,  however, 
that  in  the  event  a  purchaser  elects  to 
purchase  the  Marinette,  WI  tissue  mill 
of  Scott,  defendants  shall  not  be 
required  to  divest  the  DRC  tissue 
machine  and  associated  converting 
assets,  located  in  an  adjacent  facility  on 
the  Marinette  tissue  mill  site  and  not 
currentiy  used.for  making  facial  tissue, 
in  which  case  defendants  shall,  at  the 
option  of  the  purchaser,  enter  into  an 
arrangement  with  respect  to  the 
measures  necessary  to  separate  the  DRC 
tissue  machine  from  the  rest  of  the 
Marinette  tissue  mill,  including  but  not 
limited  to  a  long-term  agreement  to 
provide,  on  a  nondiscriminatory  basis, 
shared  utilities,  such  as  water,  electric. 


steam,  and  treatment  of  waste  or 
effluent; 

(3)  At  the  purchaser's  option,  (a)  a 
commitment  by  defendants  to  enter  into 
up  to  a  three-year  agreement  to  sell  to 
purchaser,  at  such  rates  as  to  which 
purchaser  and  defendants  may  agree,  as 
much  as  25,000  metric  tons/year  of 
tissue  parent  rolls;  and  (b)  a 
commitment  by  defendants  to  enter  into 
up  to  a  three-year  agreement  to  buy  from 
the  piu-chaser,  at  such  rates  as  to  which 
purchaser  and  defendants  may  agree,  as 
much  as  25,000  metric  tons/year  of 
tissue  parent  rolls; 

(4)  All  tangible  assets  used  solely  in 
connection  with  the  business  of  making, 
having  made,  using,  converting, 
packaging,  distributing,  or  selling  any 
product  from  any  of  the  tissue  mills 
identified  in  Section  II(D)(2],  including 
but  not  limited  to:  the  tissue  mill  and 
associated  papermaking,  converting, 
packaging  and  distribution  equipment 
and  facilities;  real  property;  or  tangible 
assets  or  improvements,  associated  with 
the  tissue  mill;  and 

(5)  All  intangible  assets,  not  otherwise 
addressed  above,  wherever  located,  that 
relate  in  any  way  solely  to  the  tangible 
assets  described  above  or  the  Scotties 
label  (including  but  not  limited  to: 
papermaking,  converting,  packaging  and 
distributing  know-how);  exclusive, 
assignable  rights  to  all  patents, 
proprietary  technology,  supply 
contracts,  and  business  information  and 
rights  in  real  and  personal  property 
solely  dedicated  to  the  tangible  assets  or 
the  Scotties  label;  and  nonexclusive, 
assignable  rights  to  all  related  patents, 
proprietary  technology  and  business 
information  used  in  connection  with, 
but  not  solely  dedicated  to  the  tangible 
assets  or  the  Scotties  label. 

E.  "Label"  means  all  legal  rights 
associated  with  a  brand's  trademarks, 
trade  names,  copyrights,  designs,  and 
trade  dress  (and  any  improvements, 
extensions  or  modifications);  the 
brand's  trade  secrets;  know-how  or 
other  proprietary  information  for 
making,  having  made,  using  and  selling 
the  brand,  including,  but  not  limited  to, 
packaging,  sales,  marketing  and 
distribution  know-how  and 
documentation,  such  as  customer  lists. 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and  assigns,  their 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees,  and 
all  other  persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 


B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substentially  all  of 
the  Relevant  Wet  Wipes  Assets  and 
Relevant  Facial  Tissue  Assets,  that  the 
purchaser  or  purchasers  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment. 

TV.  Divestitures 

A.  Defendants  are  hereby  ordered  and 
directed,  within  150  days  after  filing  of 
the  Final  Judgment,  to  divest  to  a 
purchaser  the  Relevant  Wet  Wipes 
Assets,  in  accordance  with  the 
procedures  specified  in  this  Final 
Judgment. 

Eiefendants  are  ordered  and  directed, 
within  180  days  after  filing  of  the  Final 
Judgment,  to  divest  to  one  or  more 
purchasers  the  Relevant  Facial  Tissue 
Assets,  in  accordance  with  the 
procedures  specified  in  this  Final 
Judgment. 

B.  Defendants  agree  to  take  aU 
reasonable  steps  to  accomplish  the 
divestitures  as  expeditiously  and  timely 
as  possible.  Plaintiffs  may,  in  their  sole 
discretion,  extend  the  time  period  for 
any  divestiture  for  an  additional  period 
of  time  not  to  exceed  two  months. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment, 
defendants  promptiy  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Relevant  Wet  Wi jjes 
Assets  and  Relevant  Facial  Tissue 
Assets.  Defendants  shall  provided  any 
person  making  an  inquiry  regarding  a 
possible  purchase  with  a  copy  of  the 
Final  Judgment.  Defendants  shall  also 
offer  to  furnish  to  all  bona  fide 
prospective  purchasers,  subject  to 
customary  confidentiality  assurances, 
all  reasonably  necessary  information 
regarding  the  Relevant  Wet  Wipes 
Assets  and  the  Relevant  Facial  Tissue 
Assets,  except  such  information  subject 
to  attorney-client  privilege  or  attorney 
work  product  privilege.  Defendants 
shall  make  available  such  information  to 
plaintiffs  at  the  same  time  that  such 
information  is  made  available  to-aiiy 
other  person.  Defendants  shall  permit 
prospective  purchasers  of  the  Relevant 
Wet  Wipes  Assets  and  Relevant  Facial 
Tissue  Assets  to  have  access  to 
personnel  and  to  make  such  inspection 
of  physical  faciUties  and  any  and  ail 
financial,  operational,  or  other 
documents  and  information  as  may  be 
relevant  to  the  divestitures  required  by 
this  Final  Judgment. 

D.  Unless  plaintiffs  otherwise  consent 
in  writing,  divestitures  under  Section 
rV(A),  or  by  the  trustee  appointed 
pursuant  to  Section  V,  shall  include  the 
Relevant  Wet  Wipes  Assets  and 
Relevant  Facial  Tissue  Assets  and  be 
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accomplished  in  tuch  a  way  as  to  satisfy 
pkintifb,  in  their  sole  discretion,  that 
the  Relevant  Wet 'Wipes  Assets  and 
Relevant  Facial  Itssue  Assets  can  and 
will  be  used  by  the  purchaser  or 
purchasers  as  part  <k  viable,  ongoing 
busineases  engaged  in  the  selling  of 
baby  wipes  and  ncial  tissue  at 
wholesale  to  retail  stores.  Each 
divestitiue  shall  he  made  to  a  purchaser 
or  purchasers  for  whom  it  is 
demonstrated  ta^laintifis'  satisfiaction 
that  (1)  the  purchase  or  purchases  are 
for  the  purpose  of  competing  effectively 
in  piwkJTig  and  selling  branded  baby 
wipes  and/or  bcfel  tissue  at  wholesale 
to  retail  stores  anii  other  customers;  and 

(2)  the  purchaser  or  purchasers  have  or 
soon  will  have  the  managerial, 
operational,  and  pniinrial  capability  to 
compete  effiactivf  ly  in  making  and 
selling  bruided  baby  wipes  and/or  facial 
tissue  at  wholesale  to  retail  stores;  and 

(3)  none  of  the  tetms  of  any  agreement 
between  the  purchaser  or  purchasers 
and  defendants  g^ve  defanidants  the 
ability  artificiall3f  to  raise  the 
purchase's  or  purchasers'  costs,  lower 
the  purchaser's  c^  purchasers' 
effidency,  or  othenirise  interfere  in  the 
ability  of  the  purchaser  or  purchasers  to 
compete  efiec^vAly.  Although  Sections 
11(D)(2)  and  IV(A|  reauire  a  sale  of  any 
two  of  four  tissue  mills,  plaintifis  can, 
in  their  sole  discfetion,  approve  a 
divestiture  involving  a  sale  of  less  than 
two  tissue  mills  nsteid  in  Section  n(D), 
if  convinced  that  such  divestiture  is 
sufficient  to  satisfy  their  competitive 
concerns. 

E.  Defendants  (hall  exercise  any 
residual  right  in  any  label  licensed 
pursuant  to  this  Final  Judgment  solely 
toT  the  purpose  pf  protecting  their 
lawful  intellectual  property  rights. 
Defendants  shall  not,  in  any 
cimunstance,  e^rcise  any  such  right  to 
impair  or  inhibit  in  any  way  a  licensee's 
ability  to  compete,  and  they  shall  not 
exercise  such  ri^t,  directly  or 
indirectly,  to  obtain  competitively- 
sensitive  informetion  pertaining  to  any 
licensee. 

V.  Appointment  of  Trustee 

A.  If  deisndants  have  not 
accomplished  any  divestiture  required 
by  Section  IV  wfthin  the  time  specified 
therein,  defandakits  shall  notify 
plaintiff*  of  thatifact  in  writing.  Within 
ten  (10)  calendar  days  of  their  receipt  of 
such  written  no^ce.  plaiatifiis  shall 
provide  defsndents  with  written  notice 
of  the  names  and  qualifications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestiture.  Def^dants  shall  notify 
plaintiffs  withiq  five  (5)  calendar  days 
thereafter  whether  either  or  both  of  such 


nominees  are  acceptable.  If  either  or 
both  of  such  nominees  are  acceptable  to 
defendants,  plaintifis  shall  notify  the 
Court  of  the  person  upon  whom  the 
parties  have  agreed  and  the  Court  shall 
appoint  that  person  as  the  tr\istee.  If 
neither  nominee  is  acceptable  to 
defendants,  they  shall  furnish  to 
plaintiffs,  within  ten  (10)  calendar  days 
after  plwintifh  provide  the  names  of 
their  nominees,  written  notice  of  the 
names  and  qualifications  of  not  more 
than  two  (2)  nominees  for  the  position 
of  trustee  for  the  required  divestiture.  If 
either  or  both  of  sudi  nominees  are 
acceptable  to  plaintifiis,  plaintiSs  shall 
notify  the  Court  of  the  person  upon 
whom  the  parties  have  agreed  and  the 
Court  shall  appoint  that  person  as  the 
trustee.  If  neither  nominee  is  acceptable 
to  plwlntifftt,  plainti&  shall  fumiui  the 
Court  the  names  and  qualifications  of  its 
and  defendants'  proposed  nominees. 
The  Court  may  hear  the  parties  as  to  the 
nominees'  qiialifications  and  shall 
appoint  one  of  the  nominees  as  the 
trustee. 

B.  If  defendants  have  not 
accomplished  either  of  the  divestitures 
required  by  Section  IV  of  this  Final 
Judgment  at  the  e^qpiration  of  the  time 
period  specified  therein,  subject  to  the 
selection  process  described  in  Section 
V(A).  the  appointment  by  the  Court  of 
the  trustee  shall  become  effective.  The 
trustee  shall  then  take  steps  to  effect  the 
divestiture(s)  specified  in  Section  IV(A). 

C  After  the  trustee's  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Relevant  Wet 
Wipes  Assets  or  Relevant  Facial  Tissue 
Assets,  llie  trustee  shall  have  the  power 
and  authorify  to  accomplish  the 
divestiture(s)  to  a  purchaser  acceptable 
to  plaintifiis  at  such  price  and  on  such 
terms  as  are  then  obtainable  upon  the 
best  reasonable  effort  by  the  trustee, 
subject  to  the  provisions  of  Section  IV 
of  this  Final  Judgment,  and  shall  have 
such  other  powers  as  this  Coiut  shall 
deem  appropriate.  Defendants  shall  not 
object  to  the  sale  of  the  Relevant  Wet 
Wipes  Assets  or  Relevant  Facial  Tissue 
Assets  by  the  trustee  on  any  grounds 
other  than  the  trustee's  malfeasance. 
Any  such  objection  by  defendants  must 
be  conveyed  in  writing  to  plaintiffs  and 
the  trustee  no  later  than  fifteen  (15) 
calendar  days  after  the  trustee  has 
notified  defendants  of  the  proposed 
licensing  and  sale  in  accordance  with 
Section  VI  of  this  Final  Judgment. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  shall  receive 
compensation  based  on  a  fee 
arrangement  which  provides  an 
incentive  based  on  the  price  and  terms 
of  the  divestiture  and  the  speed  with 
which  it  is  accomplished,  and  shall 


serve  on  such  other  terms  and 
conditions  as  the  Court  may  prescribe; 
provided  however,  that  the  trustee  shall 
receive  no  compensation,  nor  incur  any 
t:o8ts  or  expenses  (other  than  related  to 
the  selection  process),  prior  to  the 
effective  date  of  his  or  her  appointment 
The  trustee  shall  accoimt  for  all  monies 
derived.  After  approval  by  the  Court  of 
the  trustee's  accoimting,  including  fees 
for  its  services,  all  remaining  monies 
shall  be  paid  to  defendants  and  the  trust 
shall  Uien  be  terminated. 

E.  Defendants  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture  of  the 
Relevant  Wet  Wipes  Assets  or  Relevant 
Facial  Tissue  Assets  and  shall  use  its 
best  efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture. 
Subject  to  a  customary  confidentiality 
agreement,  the  trustee  shall  have  full 
and  complete  access  to  the  persoimel, 
books,  records,  and  fedlities  related  to 
the  Relevant  Wet  Wipes  Assets  or  the 
Relevant  Facial  Tissue  Assets,  and 
defendants  shall  develop  such  financial 
or  other  information  necessary  to  the 
divestiture  of  the  Relevant  Wet  Wipes 
Assets  and  Relevant  Facial  Tissue 
Assets. 

F.  After  its  appointment  becomes 
effective,  the  trustee  shall  file  monthly 
reports  with  the  parties  and  the  Court 
setting  forth  the  trustee's  efforts  to 
accomplish  divestiture  of  the  Relevant 
Wet  Wipes  Assets  and  Relevant  Facial 
Tissue  Assets  as  contemplated  under 
this  Final  Judgment:  provided  however, 
that  to  the  extent  such  re|>orts  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address,  and  telephone  nimiber  of  each 
person  who.  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Relevant 
Wet  Wipes  Assets  and  Relevant  Facial 
Tissue  Assets,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period.  The  trustee 
shall  maintain  full  records  of  all  efforts 
made  to  divest  these  operations. 

G.  Within  six  (6)  months  after  its 
appointment  has  become  effective,  if  &e 
trustee  has  not  accomplished  the 
divestiture  required  by  Section  IV  of 
this  Final  Judgment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture.  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished;  and  (3)  the  trustee's 
recommendations;  provided  however. 


that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  Yir- 
furnish  such  reports  to  the  pai:...-i,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  thereafter  enter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust,  which  shall,  if  necessary,  include 
augmenting  the  assets  to  be  divested, 
and  extending  the  trust  and  term  of  the 
trustee's  appointment. 

VI.  Notification 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestiture  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment, 
defendants  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture,  shall  notify  plaintiffs  of  the 
proposed  divestiture.  If  the  trustee  is 
responsible,  it  shall  similarly  notify 
defendants.  The  notice  shall  set  forth 
the  details  of  the  proposed  transaction 
and  list  the  name,  address,  and 
telephone  niunber  of  each  person  not 
previously  identified  who  offered  to,  or 
expressed  an  interest  in  or  desire  to, 
acquire  any  ownership  interest  in  the 
assets  that  are  the  subject  of  the  finding 
contract,  together  vkrith  full  details  of 
same.  Within  fifteen  (15  )  calendar  days 
of  receipt  by  plaintiffs  of  such  notice, 
plaintiffs  may  request  additional 
information  concerning  the  proposed 
divestiture  and  the  proposed  purchaser. 
Defendants  and  the  trustee  shall  furnish 
any  additional  information  requested 
within  twenty  (20)  calendar  days  of  the 
receipt  of  the  request,  unless  the  parties 
shall  otherwise  agree.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice 
or  within  twenty  (20)  calendar  days 
after  plaintiffs  have  been  provided  the 
additional  information  requested 
(including  any  additional  information 
requested  of  persons  other  than 
defendants  or  the  trustee),  whichever  is 
later,  plaintiffs  shall  proved  written 
notice  to  defendants  and  the  trustee,  if 
there  is  one,  stating  whether  or  not  it 
objects  to  the  proposed  divestiture.  If 
plaintiffs  provided  written  notice  to 
defendants  and  the  trustee  that  it  does 
not  object,  then  the  divestiture  may  be 
consununated,  subject  only  to 
defendant's  Umited  right  to  object  to  the 
sale  under  the  provisions  in  Section 
V(C).  Absent  written  notice  that  the 
plaintiffs  do  not  object  to  the  proposed 
purchaser,  a  divestitiu«  proposed  imder 


Section  IV  shall  not  be  consummated. 
Upon  objection  by  either  plaintiff,  a 
divestiture  proposed  under  Section  IV 
shall  not  be  consummated.  Upon 
objection  by  either  plaintiff,  or  by 
defendants  imder  the  proviso  in  Section 
V(C),  a  divestiture  proposed  under 
Section  V  shall  not  be  consummated 
imless  approved  by  the  Court. 

VII.  Affidavits 

Within  ten  (10)  calendar  days  of  the 
filing  of  this  Final  Judgment  and  every 
thirty  (30)  calendar  days  thereafter  until 
the  divestitvue  has  been  completed  or 
authority  to  effect  divestiture  passes  to 
the  trustee  pursuant  to  Section  V  of  this 
Final  Judgment,  defendants  shall  deliver 
to  plaintiffs  an  affidavit  as  to  the  fact 
and  manner  of  compliance  with  Section 
rV  and  V  of  this  Final  Judgment.  Each 
such  affidavit  shall  include,  inter  alia, 
the  name,  address,  and  telephone 
number  of  each  person  who,  at  any  time 
after  the  period  covered  by  the  last  such 
report,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Relevant 
Wet  Wipes  Assets  or  Relevant  Facial 
Tissue  Assets,  and  shall  describe  in 
detail  each  contact  vtrith  any  such 
person  during  that  period.  Defendants 
shall  maintain  full  records  of  all  efforts 
made  to  divest  these  operations. 

VIII.  Financing 

With  prior  WTitten  consent  of  the 
plaintiffs,  defendants  may  finance  all  or 
any  part  of  any  purchase  made  pursuant 
to  Sections  IV  or  V  of  this  Final 
Judgment. 

IX.  Preservation  of  Assets 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished; 

A.  Defendants  shall  take  all  steps 
necessary  to  ensiu'e  that  the  Relevant 
Wet  Wipes  Assets  will  be  maintained  as 
an  independent,  ongoing,  economically 
viable  and  active  competitor  in  the  sale 
of  baby  wipes  in  the  United  States,  with 
proprietary  technology,  management 
operations,  books,  records  and 
competitively-sensitive  sales,  marketing 
and  pricing  information  and  decision- 
making kept  separate  and  apart  from, 
and  not  influenced  by,  that  of  Kimberly- 
Clark's  Huggies  baby  wipes  business. 

B.  Defendants  shall  operate  the 
Relevant  Facial  Tissue  Assets  to  ensure 
a  distinct  and  economically  viable 
product  line,  which  actively  competes 
in  the  sale  of  facial  tissue  in  the  United 
States,  with  competitively-sensitive 
sales,  marketing  and  pricing  information 
and  decision-making  kept  separate  and 


apart  from,  and  not  influenced  by,  that 
of  Kimberly-Clark 's  Kleenex  facial  tissue 
business. 

C.  Defendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  sales  of 
baby  wipes  under  any  label  required  to 
be  divested  pursuant  to  Sections  11(C) 
and  IV(A)  and  facial  tissue  under  the 
Scotties  label,  and  they  shall  maintain  at 
1995  or  previously  approved  levels, 
whichever  is  higher,  promotional, 
advertising,  marketing  and 
merchandising  support  for  baby  wipes 
under  labels  in  the  Relevant  Wet  Wipes 
Assets  and  facial  tissue  under  the 
Scotties  label. 

D.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  the  Relevant 
Wet  Wipes  Assets  and  Relevant  Facial 
Tissue  Assets  are  fully  maintained 
inoperable  condition  at  their  current 
capacity  configiuations,  and  shall 
■maintain  and  adhere  to  normal  repair 
and  maintenance  schedules  for  such 
assets. 

E.  Defendants  shall  not,  except  as  part 
of  a  divestiture  approved  by  plaintiffs, 
sell  any  Relevant  Wet  Wipes  Assets  or 
Relevant  Facial  Tissue  Assets,  other 
than  in  the  ordinary  course  of  business. 

F.  Defendants  shall  take  no  action  that 
would  jeopardize  the  sale  or  license  of 
the  Relevant  Wet  Wipes  Assets  or  the 
Relevant  Facial  Tissue  Assets.  Within 
21  days  after  filing  of  the  Final 
Judgment,  defendants  shall  discontinue 
making  and  selling  facial  tissue  under 
the  Scott  label  and  make  and  sell  facial 
tissue  under  the  Scotties  label; 
provided,  however,  that  defendants  may 
sell  inventory  of  facial  tissue  produced 
under  the  Scott  Label  until  such 
inventory  is  depleted. 

X.  Compliance  Inspection 

Only  for  the  purposes  of  determining 
or  securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege  from  time  to  time. 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Attorney 
General  or  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  or  of  the  Attorney  General  of 
the  State  of  Texas,  and  on  reasonable 
notice  to  defendants  made  to  their 
principal  offices,  shall  be  permitted: 

(1)  Access  during  office  nours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  docxmients  in  the 
possession  or  imder  the  control  of 
defendants,  who  may  have  counsel 
present,  relating  to  enforcement  of  this 
Final  Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
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restraint  or  interference  boax  them,  to 
interview  office^,  employees,  and 
agents  of  defendants,  who  may  have 
counsel  presents  regarding  any  such 
matters. 

B.  Up<Hi  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Divisibn,  or  of  the  Attorney 
General  of  the  State  of  Texas,  made  to 
defendants'  principal  offices, 
defendants  shaO  submit  such  written 
reports,  under  qath  if  requested,  with 
respect  to  enf(s|»ment  of  this  Final 
Judgment. 

C.  No  informition  or  documents 
obtained  by  the  means  provided  in  this 
Section  X  shall  be  divulged  by  a 
representative  of  either  plaintiff  to  any 
person  other  thtn  a  duly  authorized 
representative  0f  the  E^mcutive  Branch 
of  the  United  States  or  of  the  State  of 
Texas,  except  if  the  course  of  legal 
proceedings  to  Which  the  United  States 
is  a  party  (including  grand  jury 
proceedings),  or  for  the  purpose  of 
sec\iring  compliance  with  this  Final 
Judgment,  or  aa  otherwise  required  by 
law. 

D.  If  at  the  tii)ie  information  or 
docvunents  are  furnished  by  defendants 
to  plaintiffs,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  docimients  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Qvil  Procedure,  and 
defendants  matk  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calends  days  notice  shall  be 
given  by  plaintiff  to  defendants  prior  to 
diviilging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jiuy 
proceeding).     I 

XI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purposq  of  enabling  any  of  the 
parties  to  this  final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  ftirther 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  tpe  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  her^f. 

Xn.  Terminatipn 

Unless  this  (|)ourt  grants  an  extension, 
this  Final  Judgpent  will  expire  on  the 
tenth  anniversfuy  of  the  date  of  its  entry. 

Xm.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest . 


Dated: 


United  States  District  Judge 

United  States  District  Court,  Northern 
District  of  Texas,  Dallas  Division 

United  States  of  America  and  State  of 
Texas,  PlaiJDti&,  v.  KimbeHy-Clark 
Corporation  and  Scott  Paper  Company, 
DefendanU.  Qvil  No.  3:95  CV  3055-P.  Filed 
December  12, 1995. 

Competitiye  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
§  16(b)-{h),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

The  United  States  and  the  State  of 
Texas  filed  a  civil  antitrust  Complaint 
on  December  12, 1995.  which  alleges 
that  Kimberly-Clark  Corporation's 
proposed  acquisition  of  Scott  Paper 
Company  ("Scott")  would  violate 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
§  18.  Kimberly-Claric  and  Scott  are  the 
nation's  first  and  third  leading  sellers  of 
facial  tissue,  and  its  leading  sellers  of 
baby  wipes. 

The  Complaint  alleges  that  the 
combination  of  these  rivals  would 
substantially  lessen  competition  in 
production  and  distribution,  and  raise 
prices  to  consumers  in  retail  sale,  of 
facial  tissue  and  baby  wipes  in  the 
United  States.  The  prayer  for  relief 
seeks:  (1)  A  judgment  that  the  proposed 
acquisition  would  violate  Section  7  of 
the  Clayton  Act;  and  (2)  a  permanent 
injimction  preventing  Kimberly-Clark 
from  acquiring  control  of  Scott's  facial 
tissue  and  baby  wipes  businesses  or 
otherwise  combining  them  with  its  own 
business  in  the  United  States. 

At  the  time  the  suit  was  filed,  the 
United  States  and  State  of  Texas  also 
filed  a  proposed  settlement  that  would 
permit  Kimberly-Clark  to  complete  its 
acquisition  of  Scott's  other  assets,  but 
require  divestitures  of  baby  wipes  and 
facial  tissue  assets  in  a  way  that  will 
preserve  competition  in  the  markets. 
This  settlement  consists  of  a  Stipulation 
and  a  proposed  Final  Judgment. 

The  proposed  Final  Judgment  orders 
defendants  to  divest  to  one  or  more 
purchasers  Scott's  Scotties*  facial  tissue 
label,  any  two  or  four  United  States 
tissue  mills  currently  operated  by 
Kimberly-Clark  or  Scott,  all  of  Scott's 
baby  wipes  labels,  and  Scott's  wet  wipes 
plant  used  to  produce  baby  wipes  and 
other  products.  Certain  tangible  and 
intangible  assets  that  relate  to  these 
assets  and  labels  must  also  be  divested. 


Defendants  must  complete  the 
divestiture  of  the  Scott  fecial  tissue 
business  within  180  days,  and  the 
divestiture  of  the  wet  wipes  business 
vtrithin  150  days,  after  December  12. 
1995,  in  accordance  with  the  procedures 
specified  in  the  proposed  Final 
Judgment. 

Tne  Stipulation  and  Final  Judgment 
require  Kimberly-Clark  to  ensiue  that, 
until  the  divestitures  mandated  by  the 
Final  Judgment  have  been 
accomplished,  Scott's  facial  tissue  and 
baby  wipes  businesses  and  associated 
assets  will  be  held  separate  fit>m,  and 
operated  independently  of,  other, 
competing  Kimberly-Clark  facial  tissue 
and  baby  wipes  businesses.  Kimberly- 
Clark  must  preserve  and  maintain  these 
assets  as  saleable  and  economically 
viable,  ongoing  concerns,  v«th 
competitively-sensitive  business 
information  and  decision-making 
divorced  from  that  of  competing 
Kimberly-Clark  businesses. 

The  United  States,  the  State  of  Texas, 
Kimberly-Clark,  and  Scott  have  also 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction 

Kimberly-Gark,  based  in  Dallas, 
Texas,  is  a  leading  producer  of 
consumer  paper  products,  including 
disposable  diapers,  feminine  care 
products,  facial  tissue  and  baby  wipes. 
In  1994,  Kimberly-Clark  reported  total 
sales  of  $7.3  billion.  Kimberly-Clark 
makes  Kleenex*  facial  tissue  and 
Huggies*  brand  baby  wipes. 

Scott,  based  in  Boca  Raton,  Florida,  is 
also  a  leading  producer  of  consumer 
paper  products,  including  bath  tissue, 
facial  tissue  and  baby  wipes.  In  1994, 
Scott  reported  total  sales  of  $3.5  billion. 
Among  its  other  brands,  Scott  makes 
and  sells  Scotties*  facial  tissue  (recently 
renamed  Scott*  and  Baby  Fresh*  and 
Wash  A  Bye  Baby*  baby  wipes. 

On  July  16, 1995.  Kimberly-Clark 
agreed  to  acquire  Scott  for  cash  and 
stock  in  a  transaction  that  would  create 
a  firm  with  global  sales  of  about  $12 
biUion.  This  transaction,  which  would 
combine  leading  competitora  in  two 
major  markets,  precipitated  the 
governments'  suit. 


B.  The  Transaction's  Effects  in  the 
Facial  Tissue  Industry 

Facial  tissue  is  a  soft,  thin,  pliable  and 
absorbent  sheet  of  paper,  typically 
folded  and  packed  in  a  box.  It  is 
primarily  used  to  catch  a  sneeze,  blow 
a  nose,  or  remove  make-up.  There  are  no 
good  substitutes  for  fecial  tissue. 

For  all  practical  purposes,  the  retail 
facial  tissue  market  is  dominated  by 
three  major  firms — Kimberly-Clark, 
Scott  and  Procter  &  Gamble — which 
together  accoimt  for  nearly  90  percent  of 
sales  of  fecial  tissue,  a  $1.34  billion 
dollar  market.  Kimberly-Clark's  popular 
Kleenex*  is  by  far  the  leading  brand  of 
facial  tissue  sold,  commanding  48.5 
percent  of  all  sales. 

Scott's  Scotties*  facial^  tissue,  a  value 
brand  offering  consumers  more  product 
for  the  money,  has  a  7  percent  share  of 
sales,  but  significantly  greater  presence 
and  consumer  acceptance  in  the 
Northeast,  where  the  brand  was  first 
introduced.  Procter  &.  Gamble,  the  only 
other  significant  firm,  makes  Puffs®, 
which  has  about  a  30  percent  market 
share.* 

Scott's  market  share,  however, 
understates  its  competitive  significance. 
As  a  value  brand,  Scotties*  has,  in  the 
past,  imposed  a  significant  constraint  on 
Kimberly-Clark's  prices  for  facial  tissue. 
Kimberly-Clark's  Kleenex*  likewise  has 
been  a  significant  constraint  on  prices  of 
Scotties*  facial  tissue. 

The  Complaint  alleges  that  Kimberly- 
Clark's  acquisition  of  Scott  would 
remove  these  constraints,  and  provide 
Kimberly-Clark  both  the  power  and  the 
incentive  to  increase  unilaterally  and 
profitably  the  price  of  either,  or  both, 
brands  of  facial  tissue.  Kimberly-Clark's 
acquisition  of  Scott  would  also  increase 
the  likelihood  of  cooperative  increases 
in  the  price  of  consumer  fecial  tissue, 
since  the  merger  would  leave  Kimberly- 
Clark  with  a  single  significant  rival, 
Procter  &  Gamble's  Puffs*,  in  the  facial 
tissue  market. 

Because  entry  into  the  facial  tissue 
market  is  difficult,  requiring  a 
significant  investment  in  plant 
equipment  and  brand  building, 
successful  new  entry  or  repositioning 
after  the  merger  is  unlikely  to  restore  the 
competition  lost  through  iCirn'oerly- 
Qark's  removal  of  Scott  from  the 
marketplace. 

C.  The  Transaction's  Effect  in  the  Baby 
Wipes  Industry 

Baby  wipes  are  soft,  moist  and 
absorbent  sheets  of  paper  substrate, 


about  the  size  of  a  wash  cloth,  that  are 
packaged  in  a  plastic  tub  or  canister. 
Consumer  use  baby  wipes  to  clean 
babies,  especially  during  a  diaper 
change.  Stronger,  softer  and  more 
convenient  or  sanitary  than  any 
alternative  product,  baby  wipes  are  a 
popular  staple  of  families  vrith  babies, 
and  are  bought  by  95  percent  of  such 
households.  There  are  no  good 
substitutes  for  baby  wipes. 

Kimberly-Clark  and  Scott  are  the 
nation's  two  largest  and  most  significant 
manufecturers  of  baby  wipes.  Scott's 
Baby  Fresh*  and  Wash  A  Bye  Baby* 
baby  wipes  accoimt  for  about  31  percent 
of  all  baby  wipes  sold,  while  Kimberly- 
Clark's  Huggies*  baby  wipes  command 
nearly  25  percent  of  all  stdes.  They  are 
each  other's  primary  competitor  and 
most  significant  constraint  on  prices  for 
baby  wipes.  Kimberly-Clark  and  Scott 
aggressively  compete  in  pricing, 
promotion,  and  product  iimovation. 

Following  its  acquisition  of  Scott, 
Kimberly-Clark  would  control  nearly  60 
percent  of  all  baby  wipes  sold,^  and 
leave  it  seven  times  larger  than  its  next 
largest  competitor  in  a  market  with  $500 
million  in  aimual  sales.  By  eliminating 
Scott,  the  Complaint  alleges,  Kimberly- 
Clark  would  acquire  market  power  that 
would  enable  it  unilaterally  to  increase 
prices  to  consimiers  of  either,  or  both, 
Huggies*,  Baby  Fresh*  and  Wash  A  Bye 
Baby*  wipes.  New  market  entry  is 
difficult,  time-consuming  and  unlikely, 
and  hence  cannot  be  expected  to 
constrain  the  unlawful  effects  of 
Kimberly-Clark's  acquisition  of  Scott. 

D.  Harm  to  Competition  as  a 
Consequence  of  the  Acquisition 

The  Complaint  alleges  that  the 
transaction  would  have  the  following 
effects,  among  others:  competition 
generally  in  the  fecial  tissue  and  baby 
wipes  markets  will  be  substantially 
lessened;  actual  and  potential 
competition  between  Kimberly-Clark 
and  Scott  in  the  market  for  facial  tissue 
and  baby  wipes  will  be  eliminated  in 
the  United  States;  prices  for  facial  tissue 
and  baby  wipes  in  the  United  States  are 
likely  to  increase;  and  product 
innovation  in  facial  tissue  and  baby 
wipes  in  the  United  States  will  suffer. 

ni.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  production  and 
retail  sale  of  branded  baby  wipes  and 
facial  tissue  in  the  United  States.  Within 


>  The  approximate  post-merger  Herfmdahl- 
Hirschman  Index  ("KM")  Tor  the  facial  tissue 
market,  based  on  1994  dollar  sales,  would  be  4031, 
with  an  increase  in  the  HHI  as  a  result  of  the  merger 
of  70S  points. 


'The  approximate  post-merger  HHI  for  the 
relevant  market  based  on  1994  dollar  sales  would 
be  over  3137,  with  a  change  in  the  HHI 
concentration  index  resulting  from  the  merger  of 
1501  points. 


150  days  after  filing  the  proposed  Final 
Judgment,  defendants  must  divest 
Scott's  wet  wipes  plant  in  Dover, 
Delaware;  grant  a  25-five  year,  royalty- 
free,  exclusive  and  assignable, 
perpetually  renewabfe  license  for  the 
baby  wripes  labels  produced  at  that 
plant;  and  divest  other  associated 
assets — sell,  in  essence,  the  entire  Scott 
baby  wipes  business  and  brands.  Within 
180  days  after  filing  the  proposed  Final 
Judgment,  defendants  must  similarly 
divest  Scott's  Scotties®  brand  facial 
tissue  business,  grant  a  25-year,  royalty- 
free,  exclusive  and  assignable, 
perpetually  renewable  license  for  the 
Scotties*  facial  tissue  label,  and  divest 
any  two  of  four  tissue  mills  specified  in 
the  Final  Judgment  and  associated 
assets.  These  businesses  must  be  sold  to 
a  purchaser  or  purchasers  who 
demonstrate  to  the  sole  satisfaction  of 
the  United  States  and  the  State  of  Texas 
that  they  will  be  an  economically  viable 
and  effective  competitor,  capable  of 
maintaining  or  surpassing  Scott's 
market  performance  in  the  sale  of 
branded  baby  wipes  and  consumer 
fecial  tissue  in  the  United  States. 

Until  the  ordered  divestitures  take 
place,  defendants  must  take  all 
reasonable  steps  necessary  to  "^^ 

accompUsh  the  divestitures,  and 
cooperate  with  any  prospective 
purchaser.  If  defendants  do  not 
accomplish  the  ordered  divestitures 
within  the  specified  150  and  180  day 
time  periods,  the  Final  Judgment 
provides  for  procedures  by  which  the 
Court  shall  appoint  a  trustee  to 
complete  the  divestitures.  Defendants 
must  cooperate  fully  with  the  trustee. 

If  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that  Kimberly- 
Clark  will  pay  all  costs  and  expenses  of 
the  trustee.  The  trustee's  compensation 
will  be  structured  so  as  to  provide  an 
incentive  for  the  trustee  to  obtain  the 
highest  price  for  the  assets  to  be 
divested,  and  to  accomplish  the 
divestiture  as  quickly  as  possible.  After 
the  effective  date  of  his  or  her 
appointment,  the  trustee  shall  serve 
under  such  other  conditions  as  the 
Court  may  prescribe.  After  his  or  her 
appointment  becomes  effective,  the 
trustee  will  file  monthly  reports  with 
the  parties  and  the  Court,  setting  forth 
the  trustee's  efforts  to  accomplish 
divestiture.  At  the  end  of  six  months,  if 
the  divestiture  has  not  been 
accomplished,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  the  trustee's  efforts  to 
accomplish  the  divestiture,  explaining 
why  the  divestiture  has  not  been 
accomplished,  and  making 
recommendations.  The  trustee's  report 
will  be  furnished  to  the  parties  and  shall 
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be  filed  in  the  ifublic  docket,  except  to 
the  extent  the  report  coitfains 
infonnation  the  trustee  deems 
confidential.  Tke  parties  will  each  have 
the  right  to  make  additional 
recommendations  to  the  Court.  The 
Court  shall  enter  such  orders  as  it  deems 
appropriate  to  carry  out  the  purpose  of 
the  trust.  ! 

IV.  Remedies  /Available  to  Potential 
Private  Litigant$ 

Section  4  of  ^e  Clayton  Act  (15 
U.S.C  §  15)  provides  that  any  person 
who  has  been  itijuied  as  a  result  of 
conduct  prt^biited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  tiines  the  damages  the 
person  has  suftred.  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act  (1$  U.S.C.  §  16(a)),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  qny  subsequent  private 
lawsuit  that  mAy  be  brought  against 
defendants.  "Dm  proposed  Final 
Judgment  provides  that  nothing  therein 
contained  shall  be  construed  to  provide 
any  rights  to  a4y  third  party. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  $tates  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  AFP  A,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determjination  that  the  proposed 
Final  Judranent  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)1  days  preceding  the 
effective  date  ^f  the  proposed  Final 
Judgment  witliin  which  any  person  may 
submit  to  the  Vnited  States  written 
comments  regirding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  shoi^ld  do  so  within  sixty  (60) 
days  of  the  datie  of  publication  of  this 
Competitive  Ii^pact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  De{>artment  of 
Justice,  whichi  remains  firee  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  aay  time  prior  to  entry.  The 
comments  and  the  response  of  the 
United  States  Will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  con^ments  should  be 
submitted  to:  ^nthony  V.  Nanni,  Chief, 
Litigation  I  Section,  Antitrust  Division, 


United  States  Department  of  Justice. 
1401  H  Street.  N.W..  Suite  4000. 
Washington.  D.C.  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to^the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  against  defendants  Kimberly- 
Qark  and  Scott.  The  United  States  is 
satisfied,  however,  that  the  divestiture 
of  the  assets  and  other  relief  contained 
in  the  proposed  Final  Judgment  will 
preserve  viable  competition  in  the 
production  and  sale  of  facial  tissue  and 
baby  wipes  that  would  otherwise  be 
adversely  affected  by  the  acquisition. 
Thus,  the  proposed  Final  Judgment 
would  achieve  the  relief  the 
governments  would  have  obtained 
through  litigation,  but  avoids  the  time, 
expense  and  uncertainty  of  a  full  trial 
on  the  merits  of  the  governments' 
Complaint. 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
maUng  that  determination,  the  court 
may  consider — 

(1)  the  competitive  impact  of  such 
judgment,  including  tennination  of  alleged 
viobtions,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  As 
the  DC  Circuit  recently  held,  this  statute 
permits  a  court  to  consider,  among  other 
things,  the  relationship  between  tiie 
remedy  secured  and  the  specific 
allegations  set  forth  in  the  government's 
complaint,  whether  the  decree  is 
sufficiently  clear,  whether  enforcement 
mechanisms  are  sufficient,  and  whether 
the  decree  may  positively  harm  third 
parties.  See  United  States  v.  Microsoft, 


1995-1  Trade  Cas.  (CCH)  171,027,  at 

(Slip  op.  26)  (IK:  Or.  June  16, 

1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process.  "3  Rather, 
absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  detemiine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen.  Inc..  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  ENS.  Inc..  858  F.2d  456, 462 
(9th  Cir.  1988)  quoting  United  States  v. 
Bechtel  Corp.,  648  F.2d  660, 666  (9th 
Cir.),  cert,  denied.  454  U.S.  1083  (1981): 
see  also  Microsoft,  1995-1  Trade  Cas.  at 

(Slip.  op.  22).  Precedent  requires 

that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  govenunent  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.'* 


M19  Con^  Rec.  24596  (1973).  See  United  States 
V.  Gillette  Co..  406  F.  Supp.  713,  715  P.  Mass. 
1975).  A  "public  Interest"  detennination  can  Im 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  ResponM  to  Comments  filed 
pursuant  to  the  APPA.  AltJiough  the  APPA 
authorizes  the  use  of  additional  procedures,  IS 
U.S.C  S  16(f),  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  if  believes 
that  the  comments  have  raised  signincanl  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463,  93rd 
Cong.  2d  Sess.  8-9.  reprinted  in  (1974)  U.S.  Code 
Cong,  a  Ad.  News  6535,  6538. 

*  United  States  v.  Bechtel.  648  F.2d  at  666 
(citations  omitted)  (emphasis  added):  see  United 
States  v.  BNS.  Inc..  858  F.2d  at  463;  United  States 
v.  National  Broadcasting  Co..  449  F.  Supp.  1127, 
1143  (CD.  Cal.  1978):  United  Slates  v.  Gillette  Co.. 
406  F.  Supp.  at  716.  See  also  Microsoft.  1995-1 

Trade  Cas.  at (Slip  op.  23)  (whether  "the 

remedies  (obtained  in  the  decree  are)  so 
inconsonant  with  the  allegations  charged  as  to  fall 
outside  of  the  'reaches  of  the  public  interest' ") 
(citations  omitted). 


The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
fle^dble  and  less  strict  than  the  standard 
required  for  a  finding  of  Uability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest.' 
(citations  omitted)."  ^ 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment 

Dated:  December  12, 1995. 
Respectfully  submitted^ 
Anthony  E.  Harris, 
Attorney,  State  of  Illinois  *  01 133713. 
Antitrust  Division,  U.S.  Department  of  Justice, 
1401  H.  Street  NW.,  suite  4000,  Washington, 
DC  20530,  (202)  307-6583. 
(FR  Doc.  95-31054  Filed  12-21-95;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division; 

Minimum  Wages  for  Federal  and 
Federaliy  Assisted  Construction; 
General  Wage  Detennination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  infonnation  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 


s  United  States  v.  American  Tel.  and  Tel  Co.,  552 
F.  Supp.  131, 150  P.D.C  1982),  aff'd  sub  nom. 
Maryland  V.  United  States.  460  U.S.  1001  (1983) 
quoting  United  States  v.  Gillette  Co.,  supra,  406  F. 
Supp.  at  716;  United  States  v.  Akan  Aluminum, 
Ud.,  60S  F.  Supp.  619,  622  ON  St.  Ky  1985). 


as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

C^ood  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO  document  entitled  "General 
Wage  Determinations  Issued  Under  the 
Davis-Bacon  And  Related  Acts,"  shall 
be  the  minimum  paid  by  contractors 
and  subcontractors  to  laborers  and 
mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  infonnation  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 


Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3014, 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice,  General  Wage  Determination 
Nos.  MD950050  and  MD950053  dated 
February  10, 1994. 

Agencies  with  construction  projects 
pending,  to  which  this  Wage  Eiecision 
would  have  been  applicable,  should 
utilize  Wage  Decision  MD950047. 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  luiless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

New  General  Wage  Determinadon 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  State: 

Volume  n 

Virginia 
VA950040  (Dec.  22, 1995) 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 
NY950009  (Feb.  10, 1995) 
NY950010  (Feb.  10. 1995) 
NY950041  (Feb.  10, 1995) 

Volume  B 

Maryland 

MD950047  (Feb.  10, 1995) 
Pennsylvania 

PA950O04  (Feb.  10,  1995) 

PA950023  (Feb.  10, 1995) 

PA950065  (Feb.  10, 1995) 
Virginia 

VA9500O4  (Feb.  10, 1995) 

VA950014  (Feb.  10,  1995) 

VA950015  (Feb.  10,  1995) 

VA950049  (Feb.  10. 1995) 

VA950064  (Feb.  10, 1995) 
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Volume  in 


VohjmelV 

Midugvi 
MI950007 

VohuneV 

fWDB 


NUCLEAR  REGULATORY 


(Fei 


10.1995) 


Vo/uimVI 

Caliloraia 

CA9S00(n  (P4. 10. 1905) 
Nevada 

NV950001  (P^  10. 1995) 

NV950001  (Fat).  10. 1995) 

NV9S0002  (Pail.  10. 1995) 

NV95000S  (Fa^.  10, 1995) 

GoMral  Wag*  DetanBinatkn 
PdbUcatiaa 

Ganatal  wagp  detanniniitioni  issued 
under  the  Dav|8-&oon  and  related  Acts, 
<n/^liiriing  thosa  Boted  sbove.  may  be 
found  in  the  Gbvenunent  Printis^  Office 
(GPO)  document  entitled  "Genaial  Wage 
Detflfininationa  Issued  Under  The  Davis- 
Bactm  and  Related  Acts".  This 
publicatiafi  is  available  at  eadb  of  the  50 
Regional  Govetnment  Depoaitaiy 
Libraries  and  ibany  of  the  1.400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davia^acon  and 
related  Acts  are  available  electrcDically 
l^  subscription  to  the  FedWorld 
Bulletin  Board  S3rstem  of  the  National 
Technical  faifonnation  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  aubscriptims  may  be 
puidiased  frola:  Siq>erintendent  of 
Documents,  U^S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
512-1800. 


When  codertng  haid*copy 
subacription(^.  be  sure  to  specify  the 
State(s)  of  intcNst,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  voluQtes,  ammged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  Janitary  or  Felmiary)  which 
includes  ail  citrrent  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  aubscribers. 

Signed  at  Walhiugton.  DC  this  15th  day  of 
Decamlwr  199S< 
PliilipJ.GIoas,l 

Qiief,  Branch  ojCoTutruction  Wage 

DetmninaHonsi 

pit  Doc  95-30t47  Filed  12-21-95;  8:45  am] 
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Doetal  Noa.  80-886  and  80-804 


CommoniwNh  Edtoon 


Co;Zion 
Unlt»1and2. 


FIndbiQ  of  No  Significant  tanpsct 

The  U.S.  Nuclear  Regulatory 
Commisaion  (the  Commission)  is 
considaring  issuance  of  an  exemption 
frcon  certain  requirements  of  its 
regulaticms  to  Facility  Operating  License 
Nos.  DPR-39  and  IH*R-48,  issued  to 
Commonwealth  Edison  Company 
(ComEd,  the  licensee),  for  operation  of 
the  Zion  Nuclear  Power  Station,  Units  1 
and  2.  located  in  Lake  County,  niinaia. 


Identification  efthe  Proposed  Action 

The  proposed  acdon  is  in  accordance 
with  the  licensee's  application  for  and 
exemption  from.certain  requiranents  of 
10  CFR  73.55.  "Requirements  for 
Physical  Protection  of  Licensed 
Activitiea  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage."  The 
requested  exemption  would  allow  the 
implementation  of  a  hand  geometry 
biometric  system  of  site  access  control 
in  can)unctiaD  vrith  photograph 
identification  badges,  and  would.allow 
the  badges  to  be  iSuoa  off  site. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55(a),  the 
licensee  is  required  to  establish  and 
maintain  an  cHirite  {^ysical  protection 
sjrstem  and  security  organization. 

In  10  CFR  73.5S(d),  "Access 
Requirements,"  it  specifies  in  part  that 
"The  lieensee  shall  control  all  points  of 
personnel  and  v^cle  access  into  a 
protected  area."  In  10  CFR  73.55(d)(5), 
it  specifies  in  part  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authiHized  access  to  jHotected  areas 
without  escort"  It  fiuther  indicates  that 
ax  individual  not  employed  by  the 
licensee  (ag.,  contractors)  may  be 
audiorized  access  to  protected  areas 
without  an  escort  provided  the 
individual,  "receives  a  pictiire  badge 
upon  entrance  into  the  {Motected  area 
which  must  be  returned  upon  exit  from 
the  protected  area." 

Currently,  unescorted  access  for  both 
employee  and  contractor  personnel  into 
the  Zion  Station,  Units  1  and  2,  is 
controlled  through  the  use  of  picture 
badges.  Positive  identification  of 
personnel  who  are  authorized  and 
request  access  into  a  the  protected  area 
is  established  by  security  personnel 
making  a  visual  comparison  of  the 


individual  requesting  access  and  that 
individual's  picture  badge.  The  picture 
badges  are  iwued,  stored,  and  retrieved 
at  the  entrance/exit  location  to  the 
protected  area.  In  accordance  with  10 
CFR  73.55(d)(5).  contractor  personnel 
are  not  allovred  to  take  their  picture 
badges  off  site.  In  addition,  in 
accordance  with  the  plant's  physical 
security  plan,  the  licensee's  emplo3fees 
are  also  not  allowed  to  take  their  picture 
badges  off  site.  The  licensee  proposes  to 
im^ement  an  alterative  unescorted 
access  control  syst«n  which  woidd 
eliminate  the  need  to  issue  and  retrieve 

{)icture  badges  at  the  entrance/exit 
ocation  to  tixe  protected  area.  The 
proposal  would  also  allow  contractors 
who  have  unescorted  access  to  keep 
their  picture  badges  in  their  possession 
when  depmtii^  me  Zion  site.  In 
addititm,  the  site  security  plans  will  be 
revised  to  allow  implementation  of  the 
hand  geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  when  leaving 
the  Zion  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  In 
addition  to  their  picture  badges,  all 
individuals  with  authorized  unescorted 
access  will  have  the  physical 
characteristics  of  HuAt  hand  (hand 
geometry)  registered  with  their  picture 
badge  numbo'  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badges  to  gain  access  into  the 
protected  area,  but  m\ist  also  have  their 
band  geometry  confirmed. 

All  other  access  process,  including 
search  function  capability  and  access 
revocation,  will  ronain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  The 
proposed  system  is  only  for  individuals 
with  authorized  unesccnrted  access  and 
will  not  be  used  for  individuals 
requiring  escorts. 

The  underlying  purpose  for  requiring 
that  individuals  not  employed  by  the 
licensee  must  receive  and  return  their 
picture  badges  at  the  entrance/exit  is  to 
provide  reasonable  assurance  that  the 
access  badges  cotild  not  be 
compromised  or  stolen  with  a  restilting 
ri^  that  an  imauthorized  individiud 
could  potentially  enter  the  protected 
area.  Although  the  proposed  exemptio 
will  allow  individuals  to  take  their 
picture  badges  off  site,  the  proposed 
measures  require  not  only  that  the 
picture  badge  be  provided  for  accf 
the  protected  area,  but  also  that 


verification  of  the  hand  geometry 
registered  with  the  badge  be  performed 
as  discussed  above.  Thus,  the  proposed 
system  provides  an  identity  verification 
process  that  is  equivalent  to  the  existing 
process. 

Accordingly,  the  Commission 
concludes  that  the  exemption  to  allow 
individuals  not  employed  by  the 
licensee  to  take  their  picture  badges  off 
site  will  not  result  in  an  increase  in  the 
risk  that  an  imauthorized  individual 
could  potentially  enter  the  protected 
area.  Consequently,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

The  proposed  exemption  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  proposed  action  would  be  to  deny 
the  requested  action.  Denial  of  the 
requested  action  would  not  significantly 
enhance  the  environment  in  that  the 
proposed  action  will  result  in  a  process 
that  is  eqmvalent  to  the  existing 
identification  verification  process. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  Nuclear 
Regulatory  Commission's  Final 
Environmental  Statement  dated 
December  1972,  related  to  the  operation 
of  the  ZioQ  Nuclear  Power  Station, 
Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  15, 1995,  tiie  NRC  staff 
consulted  with  the  Illinois  State  official, 
Mr.  Frank  Niziolek;  Head,  Reactor 
Safety  Section;  Division  of  Engineering; 
Illinois  Department  of  Nuclear  Safety; 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quafity  of  the 
human  environment.  Accordingly,  the 
Commisaion  has  deterauned  not  to 


prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to 
this,  see  the  hcensee's  letter  dated 
October  25, 1995,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Doctunent  Room,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  die  local 
public  docimient  room  located  at  the 
Waukegan  Public  Ijbrary,  128  N. 
County  Street,  Waukegan,  Illinois 
60085. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director,  Project  Directorate  IU-2,  Division 
of  Reactor  Projects — UI/IV,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc  95-31157  Filed  12-21-95;  8:45  am] 
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pocket  Nos.  50-413  and  50-414] 

Duke  Power  Co.  et  al.;  Catawtia 
Nuclear  Station,  Unit  Nos.  1  and  2 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52,  issued  to  EKike  Power 
Company,  et  al.  (the  ticensee),  for 
operation  of  the  Catawba  Nuclear 
Station,  Units  1  and  2,  located  in  York 
County,  South  Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

By  letter  dated  September  5, 1995, 
Duke  Power  Company  submitted  a 
proposal  for  amendments  of  the  Facility 
Operating  Licenses  that  would  allow  the 
Catawba  Units  1  and  2  Containment 
Aiibome  Particulate  Radiation  Monitors 
(CAPRMs,  1/2  EMF38(L))  to  be 
reclassified  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  as  non- 
seismic  Category  I. 

The  Catawba  operating  license  Safety 
Evaluation  Report  (SER,  NUREG-0954), 
Section  5.2.5.  states  that  the  CAPRMs 
are  designed  to  seismic  Category  I 
requirements.  The  basis  for  this 
determination  was  Section  5.2.5  of  the 
Catawba  UFSAR,  which  cmrentiy  states 
that  the  CAPRMs  would  remain 
functional  during  and  following  a  safe 
shutdown  earthquake  (SSE)  as 
recommended  in  Position  C.6  of 
Regulatory  Guide  (RG)  1.45  "Reactor 
Coolant  Pressure  Boundary  Leakage 
Detection  Systems." 

By  letter  dated  .^ptember  8, 1994,  the 
licensee  informed  the  staff  that 
sufficient  documentation  did  not  exist 


to  show  that  the  subject  monitors  were 
seismically  qualified  to  withstand  the 
SSE.  By  letter  dated  September  5. 1995, 
the  licensee  stated  that  the  matter 
involved  an  imreviewed  safety  question 
and  requested  amendments  to  its 
Facility  Operating  Licenses  including 
proposed  changes  to  the  UFSAR,  which 
would  clarify  that  the  CAPRMs  are  not 
designed  to  remain  functional  following 
the  SSE.  The  Ucensee  has  proposed  an 
alternative  to  Position  C.6  of  RG  1.45  by 
showing  that  adequate  instrumentation 
and  procedures  will  be  available  to 
assess  conditions  inside  containment 
following  a  seismic  event  comparable  to 
an  SSE  and  that,  accordingly,  Xhe 
seismic  qualification  requirement  for 
the  CAPRMs  may  be  deleted  fi-om  the 
UFSAR. 

The  proposed  action  is  in  accordance 
with  the  hcensee's  application  for 
amendments  dated  September  5,  1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  so  that 
the  appropriate  seismic  qualification  for 
the  CAPIiMs  can  be  reflected  in  the 
UFSAR. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  UFSAR.  The  proposed  revisions 
would  permit  the  Containment  Airborne 
Particulate  Radiation  Monitors  (1/ 
2EMF38(L))  at  Catawba  Units  1  and  2  to 
be  classified  as  non-seismic  Category  I. 
The  safety  considerations  associated 
with  this  re-classification  have  been 
evaluated  by  the  NRC  staff.  The  staff  has 
concluded  that  the  licensee  has 
demonstrated  an  acceptable  alternative 
to  Position  C.6  of  RG  1.45  by  showing 
that  adequate  instrumentation  and 
procedures  will  be  available  to  assess 
conditions  inside  containment 
following  a  seismic  event  comparable  to 
an  SSE.  The  proposed  changes  have  no 
adverse  effect  on  the  probability  of  any 
accident.  No  changes  are  being  made  in 
the  types  or  amounts  of  any  radiological 
effluents  that  may  be  released  offsite. 
There  is  no  significant  increase  in  the 
eillowable  individual  or  cumulative 
occupational  radiation  exposure. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
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Acooidingly.  the  Commissifm  concludes 
that  there  are  ne  significant 
nonradiological  environmental  impacts 
associated  withithe  proposed  action. 

Ahanatives  to  the  Proposed  Action 

Since  the  Coitmissian  has  concluded 
there  is  no  meafurable  environmental 
impact  associated  with  the  proposed 
action,  any  altetnatives  with  equal  or 
greater  environtiental  impact  need  not 
be  evaluated.  Tie  principal  alternative 
to  this  action  would  be  to  deny  the 
requested  amendments.  Stich  action 
would  not  reduce  the  environmental 
impacts  of  plant  operations. 

Alternative  Use^of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  "Final  Ei^vironmental  Statement 
Related  to  the  Operation  of  Catawba 
Nuclear  Stationj  Units  1  and  2,"  dated 
January  1983. 

Agetuaes  and  I^rsons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  30.^995,  the  NRC  staff 
consulted  with  the  South  Carolina  State 
oCBdal,  Mr.  V.  Autrey  of  the  Bureau  of 
Radiological  Health,  Department  of 
Heakh  and  Environmental  Controls, 
regarding  the  environmental  impact  of 
the  proposed  aotion.  The  State  official 
had  no  0(Hnmei|ts. 

Hnding  of  No  Significant  Impact 

Baaed  upon  t)ie  environmental 
assessment,  the(  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  eSM  on  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  envkxmmental  impact 
statement  for  the  proposed  license 
amendments. 

For  further  d(  itails  with  respect  to  this 
action,  see  the  tcensee's  letter  dated 
September  5, 1995,  which  is  available 
for  public  inspection  at  the 
Commission's  ihiblic  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  dociunent  room  located  at  the 
York  County  Library,  138  East  Black 
Street,  Rock  Hill,  South  Carolina. 

Dated  at  RockviUe,  Maryland,  this  18th  day 
of  December  199^. 

For  The  Nuclear  Regulatory  Commission. 
Laooard  A.  Wiens,  Adibig  Director, 
Pn^BCt  DiractoralB  n-2,  Dhriaion  of  Reactor 
Projects  •  1/U,  Offlce  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  95-31l4«  Filed  12-21-95;  8:45  am] 
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DoekMNa  80-344 

Portland  Qeneral  Electric  Company; 
Trojan  Nudaar  Plant;  Notica  of 
laauanoa  of  Environmanial 
Aaaaaamantand  Rnal  FimSng  of  no 
SIgnffleant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considning 
approving  a  Portland  General  Electric 
{JPCE)  proposed  decommissioning  plan 
for  the  Trojan  Nuclear  Plant  (TNP)  and 
issuing  an  order  authorizing 
decommissioning  of  the  fadlity. 

Description  of  the  Propoeed  Action 

Cta  January  27. 1993,  PGE  notified  the 
NRC  of  their  decision  to  permanently 
cease  power  operations  ajfter 
approximately  17  years  of  operation. 
71u3  fuel  was  transferred  to  the  spent 
fuel  pool,  and  on  May  5, 1993,  the  NRC 
amended  the  TNP  Facility  Operating 
License  (NFP-1)  to  a  Possession  Only 
License,  which  allows  the  licensee  to 
maintain  but  not  operate  the  facility.  On 
January  26, 1995,  the  Uoensee  submitted 
an  application  to  terminate  the  TNP 
Possession  Only  License.  The 
application  for  termination  of  the  TNP 
license  included  a  proposed 
decommissioning  plan  and  an 
supplement  to  the  environmental  report. 
The  licensee  proposes  to  decommission 
the  TNP  using  a  dismantlement 
(DECON)  approach  as  defined  in  the 
"Final  Generic  Environmental  Impact 
Statement  on  Decommissioning  of 
Nuclear  Facilities"  NUREG-0586,  dated 
August  1988  (GQS). 

Tbe  licensee  plans  to  precede  the 
DECON  radiological  decontamination 
and  dismantlement  period  with  a  five- 
year  transition  period.  Transition  period 
activities  include  the  removal  and 
disposal  of  selected  large  components, 
licensing  and  construction  of  an 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI),  and  transfer  of  the 
fuel  to  the  ISFSL  Assessment  of  the 
environmental  impact  associated  with 
the  construction  and  operation  of  the 
Trojan  ISFSI  will  be  conducted  during 
the  licensing  of  the  ISFSI.  Radioactive 
structures,  systems,  and  components 
that  are  removed  from  the  facility 
during  decommissioning  will  be 
shipped  to  a  licensed  bioial  site  for 
permanent  disposal. 

Summary  of  the  Environmental 
Assessment 

The  purpose  of  decommissioning  a 
nuclear  facility  is  to  remove  the  facility 
safely  bam  service,  and  to  reduce 
residual  radioactivity  jt  the  site  to  levels 
that  permit  the  release  of  the  properly 
for  unrestricted  use.  Once  this  state  is 


reached  the  license  granted  by  the  NRC 
may  be  terminated. 

The  NRC  staff  has  reviewed  the  FCE. 
decommissioning  plan,  and 
supplemental  environmental  report 
prepared  in  accordance  with  10  CFR 
51.53(b).  To  docimient  its  review,  the 
staff  has  prepared  an  environmental 
assessment  (EA)  consistent  with  10  CFR 
51.95(b),  which  examined 
decommissioning  alternatives,  non- 
radiological  and  radiological  impacts  of 
decommissioning,  and  effects  of 
postulated  radiological  accidents  during 
decommissioning.  The  alternatives 
available  for  decommissioning — 
DECON.  ENTOMB.  SAFSTOR,  and  No 
Action — are  evaluated  and  discussed  in 
the  GEIS.  Based  on  its  review  of  the 
proposed  PGE  decommissioning  plan, 
the  staff  has  determined  that  the 
environmental  impacts  associated  with 
the  decommissioning  of  TNP  in 
accordance  with  the  plan  are  either 
bounded  by  the  impacts  evaluated  by 
the  GEIS  or  in  the  NRC  Final 
Environmental  Statement  related  to 
Operation  of  Trojan  Nuclear  Plant  dated 
August  1973.  The  staff  also  finds  that 
the  proposed  decommissioning  of  TNP 
is  in  compliance  with  10  CFR  Part  50. 
Appendix  I  annual  design  objectives  for 
ofEsite  releases  or  10  CFR  Part  20. 

Final  Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
decommissioning  plan  and  supplement 
to  the  environmental  report  in 
accordance  with  the  requirements  of  10 
CFR  Part  51.  The  staff  has  concluded 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action  and  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
NRC  has  determined,  pursuant  to  10 
CFR  51.31,  not  to  prepare  an 
environmental  impact  statement. 

For  further  details  with  respect  to  this 
action,  see  the  licensee  application  for 
termination  of  license,  dated  January  26, 
1995  and  updated  November  13, 1995. 
and  the  NRC  staff  Environmental 
Assessment  and  Safety  Evaluation 
Report.  These  documents  are  available 
for  public  inspection  at  the  NRC  Public 
Document  Room,  Gelman  Building, 
2120  L  Street,  NW,  Washington.  DC. 
20555,  and  at  the  Local  Public 
Document  Room  for  TNP  at  the 
Branford  Price  Millar  Library,  Portland 
State  University,  Portland,  Oregon 
97207.  Single  copies  of  the  NRC  staff 
Environmental  Assessmuit  and  Safety 
Evaluation  may  be  obtained  from  Dr. 
Midiael  T.  Masnik,  Senicw  Project 
Manager,  Office  of  Nuclear  Reactor 
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Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555. 

Dated  at  RockviUe,  Maryland,  this 
December  18, 1995. 

For  the  Nuclear  Regulatory  Commission. 
Singh  S.  B^wa, 

Acting  Dinctor,  Non-Power  Reactms  and 
Deconunissioning  Infect  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc  95-31156  Filed  12-21-95;  8:45  am] 
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[Docket  No.  50-344] 

Portland  General  Electric  Company; 
Trojan  Nuclear  Power  Station; 
Conakleration  of  laauance  of  an  Order 
Authorizing  Decommiasloning  a 
Facility  and  Opportunity  for  a  Hearing 

A.  Introduction 

Pursuant  to  10  CFR  2.105(a)(9),  the 
U.S.  Nuclear  Regulatory  Commission 
("the  Commission")  hereby  gives  notice 
that  it  is  considering  issuance  of  an 
order  under  10  CFR  50.82(e)  to  the 
Portland  General  Electric  Company 
\"PCE,"  the  licensee),  for  the  Trojan 
Nuclear  Power  Station  ("Trojan  NPS"), 
located  near  Ranier.  Oregon.  The  order 
would  involve  approval  of  the  Trojan 
NPS  decommissioning  plan  as  it  relates 
to  the  decommissioning  of  the 
remaining  portions  of  the  Trojan  NPS. 

On  October  12, 1995,  the  Commission 
issued  a  Memorandum  and  Order,  CLI- 
95-13,  in  which  it  announced  that  it 
would  issue  a  Notice  of  Opportiinity  for 
a  Hearing  on  the  licensee's 
deconmiissioning  plan  and  the 
application  of  that  plan  to  the 
completion  of  the  decommissioning  of 
the  Trojan  NPS.  The  Commission  also 
announced  in  CLI-95-13  that  it  would 
"direct  an  expedited  hearing  process  in 
this  case." 

The  licensee  is  the  holder  of  facility 
Possession  Only  License  No.  NPF-1, 
which  was  issued  on  May  5,  1993.  All 
spent  fuel  has  been  removed  from  the 
reactor  and  placed  in  the  plant's  spent 
fuel  pool  In  addition,  the  pressiuizer 
and  the  four  steam  generators  have  been 
removed  from  the  reactor  containment 
and  shipped  to  a  low  level  waste 
disposal  facility. 

By  issuance  of  this  order,  the  licensee 
would  be  authorized  to  complete  the 
decommissioning  of  the  Trojan  NPS 
facility  in  accordance  with  its  proposed 
decommissioning  plan,  submitted  on 
January  25,  1995,  as  supplemented. 
Under  that  plan.  PGE  intends  to     - 
dismantle  the  Trojan  facility  using  the 
DECON  decommissioning  alternative  as 
defined  in  NUREG-0586.  "Final  Generic 
Environmental  Impact  Statement  on 


Decommissioning  of  Nuclear  Facilities," 
(1988). 

The  licensee  has  proposed  to  precede 
the  DECON  decommissioning  and 
dismantlement  period  with  a  five-year 
transition  period.  Proposed  activities 
during  the  transition  period,  which 
began  with  the  permanent  shutdown  of 
the  facility  in  January  1993,  include  the 
removal  and  disposal  of  selected 
components,  the  licensing  and 
construction  of  an  Independent  Spent 
Fuel  Storage  Installation  (ISFSI),  and  the 
transfer  of  the  spent  fuel,  currently  in 
the  spent  fuel  pool,  to  the  ISFSI. 
Licensing  of  the  ISFSI  will  be  the 
subject  of  a  sepiuate  Notice  of 
Opporttmity  for  a  Hearing  and  will  not 
be  a  part  of  the  proceeding  to  approve 
the  Decommissioninc  Plan. 

Once  the  spent  fuel  has  been 
transferred  to  the  ISFSI  the  DECON 
phase  vrill  begin.  The  DECON  phase 
will  consist  of  the  major  disassembly 
and  dismantlement  of  structures 
systems  and  components  that  are 
radioactive.  Low  level  radioactive  waste 
resulting  from  decommissioning 
activities  vkdll  be  shipped  to  a  licensed 
waste  disposal  site  for  burial.  The 
DECON  phase  will  end  vrith  the  site, 
except  for  the  ISFSI,  being  released  for 
unrestricted  use. 

B.  Requests  for  Hearing  and  Petitions 
for  Leave  To  Intervene 

By  January  22, 1996.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  order  to  the  subject 
facility.  During  that  same  period,  any 
other  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  both  a  written 
request  for  a  hearing  and  a  petition  for 
leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  and  the 
special  instructions  provided  in  this 
notice. 

This  notice  provides  a  brief  overview 
of  the  requirements  in  10  CFR  2.714. 
However,  the  fact  that  a  requirement  is 
not  addressed  in  this  notice  does  not 
excuse  compliance  with  that 
requirement.  Each  person  seeking  to 
participate  in  this  proceeding  is 
responsible  for  complying  with  all 
applicable  requirements.  Interested 
persons  should  consult  a  ciurent  copy 
of  10  CFR  2.714  which  is  available  at 
the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC  20555,  or  the  NRC  Local  Public 
Document  Room,  located  at  the 


Bandford  Price  Millar  Library,  Portland 
State  University,  934  S.W.  Harrison 
Street  (P.O.  Box  1151),  Portland  Oregon 
97207. 

If  a  request  for  hearing  or  a  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  either  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  Mdll  rule  on  the  request  and/ or 
petition,  and  either  the  Secretary  of  the 
Commission  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  both  a 
request  for  hearing  and  a  petition  for 
leave  to  intervene  shall  set  forth  Mdth 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  that  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  fectors:  (1)  The  natiue  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  ptetitioner  wishes  to 
intervene. 

C  Filing  of  Contentions 

The  Commission  has  determined  to 
take  several  steps  to  expedite  this 
proceeding.  The  first  step  toward 
expediting  this  proceeding  is  to  require 
that  all  contentions  be  filed  at  the  same 
time  as  petitions  for  leave  to  intervene. 
Accordingly,  any  person  who  files  a 
request  for  hearing  and  a  petition  for 
leave  to  intervene  shall,  at  the  same 
time,  submit  a  supplement  to  the 
petition  for  leave  to  intervene  which 
must  include  a  list  of  contentions  which 
are  sought  to  be  litigated  in  the 
proceeding.  The  Commission  will  issue 
additional  directions  to  expedite  this 
proceeding  where  appropriate  in  the 
future. 

Potential  petitioners  should  hot  be 
prejudiced  by  this  requirement  because 
the  documents  which  would  give  rise  to 
potential  disputes  are  already  in 
existence  and  in  the  public  domain.  For 
example,  the  most  important  docimient 
for  consideration  in  the  formation  of 
contentions  is  the  licensee's  proposed 
decommissioning  plan,  which  has  been 
in  the  public  domain  since  January  25. 
1995.  The  NRC  Staff  has  now  prepared 


66570 


Federal  Register  /  Vol.  60,  No.  246  /  Friday.  December  22,  1995  /  Notices 


both  an  Envixoninental  Assessment 
("EA")  of  the  pkn  and  a  Safety 
Evaluation  Rep(^  ("SER")  reviewing 
the  plan  and  those  documents  are 
available  for  pul^lic  review  as  described 
below.  i 

Pursuant  to  IQ  CFR  2.714(b)(2).  each 
contention  must|  consist  of  a  specific 
statement  of  the  {issue  of  law  or  fact  to 
be  raised  ca  omtroverted.  including  any 
alleged  omissioil  by  the  licensee  or  the 
StaB  in  any  action  taken  or  in  any 
document  issued  relating  to  this  matter. 
In  addition,  the  petitioner  shall  provide 
a  brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contjention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establi^  those  facts  or 
expert  opinion.  The  petitioner  must  also 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
licensee  on  a  material  issue  of  law  or 
fact.  Under  the  dirciunstances  of  this 
case,  the  Commission  will  consider  a 
valid  omtentioni  to  satisfy  the  aspect 
requirement  noted  above. 

If  a  hearing  is  held,  the  issue  shall  be 
whether  an  order  approving  the 
decommissioning  plan  should  be 
issued.  Thus,  cofitentions  shall  be 
limited  to  matter  relevant  to  the  order 
under  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  petitioned  to  relief.  A  petitioner 
who  faUs  to  file  such  a  supplement 
which  satisfies  these  requirements  with 
respect  to  at  lea^t  one  contention  will 
not  be  permitted  to  participate  as  a 
party.  Those  peitnitted  to  intervene 
become  parties  to  the  proceeding, 
subject  to  any  li^tations  in  the  order 
granting  leave  tq  intervene. 

D.  Filing  Instnuidons 

A  request  for  hearing  and/or  petition 
for  leave  to  inte^ene  ^all  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  I^egulatory  Commission, 
Washington,  DC  2055S-0001; 
Attention:  Docketing  and  Service 
Branch,  or  may  be  delivered  to  the 
Commission's  PubUc  Dociunent  Room 
at  2120  L  Street.  NW.  (Lower  I^vel). 
Washington.  DC  by  the  above  date.  If  a 
request  for  hearing  or  a  petition  for 
leave  to  intervene  is  filed  within  the  last 
five  (5)  calendar  days  of  this  period,  the 
filing  party  should  not  only  file  the 
documents  by  U.S.  Mail,  but  should  also 
fax  them  to  the  Secretary  of  the 
Commission.  The  fax  number  for  the 


Office  of  the  Secretary  is  (301)  415- 
1672. 

A  copy  of  all  fihngs  should  also  be 
sent  to  the  Office  of  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001;  Attention: 
Assistant  General  Counsel  for  Hearings 
and  Enforcement,  and  to  Douglas  R. 
Nichols.  Assistant  General  Counsel. 
Portland  General  Electric  Company,  121 
S.W.  Sahnon  Street.  Suite  1300. 
Portland.  Oregon  97204.  attorney  for  the 
licensee. 

Non-timely  filings  of  (1)  petitions  for 
leave  to  intervene.  (2)  amended 
petitions.  (3)  supplemental  petitions 
and/or  (4)  requests  for  hearing  will  not 
be  entertained  absent  a  determination 
by  the  Commission  or  the  designated 
Atomic  Safety  and  Licensing  Board  that 
the  non-timely  filing  should  be  accepted 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(1)  (i)-(v) 
and  10  CFR  2.714(d).  Notvdthstanding 
the  provisions  of  10  CFR  2.714(a)(3).  the 
participants  will  not  be  allowed  to 
amend  their  pleadings  without  leave  of 
the  Commission  or  of  the  designated 
Board.  Under  that  provision, 
amendment  of  pleadings  without  leave 
is  tied  to  the  submission  of  contentions 
which  has  been  expedited  in  this  case. 
Answere  to  any  request  for  hearing  or 
petition  for  leave  to  intervene  should  be 
filed  in  accordance  with  10  CFR 
2.714(c). 

Foriiirther  details  with  respect  to  this 
action,  see  (1)  the  application  for 
decommissioning,  including  the 
decommissioning  plan,  dated  January 
25, 1995,  as  supplemented  on  November 
13, 1995;  (2)  the  NRC  Staffs 
Environmental  Assessment,  dated 
December  18, 1995,  and  (3)  the  NRC 
Staff's  Safiaty  Evaluation  Report,  dated 
December  15, 1995.  These  documents 
are  available  for  public  inspection  at 
both  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.  (Lower  Level), 
Washington.  DC,  and  at  the  NRC  Local 
Public  Dociunent  Room  at  the  Brandford 
Price  Millar  Library,  Portland  State 
University,  934  S.W.  Harrison  Street 
(P.O.  Box  1151),  Portland.  Oregon 
97207.  In  addition,  single  copies  of  the 
Environmental  Assessment  or  the  Safety 
Evaluation  Report  may  be  requested  in 
writing  bom  Dr.  Michael  T.  Masnik, 
Senior  Project  Manager,  OWFN  MS:11- 
B-20,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  December,  1995. 


For  the  Nuclear  Regulatory  Commission. 
John  C  HoylB, 
Secretary  of  the  Commission. 
[FR  Doc.  95-31155  Filed  12-21-95;  8:45  am] 
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SECURfllES  AND  EXCHANGE 
COMMISSION. 

[Heleaee  No.  34-36687;  FWe  Wo.  SR-QSCC- 
95-03] 

Self-Ragulatory  Organizations; 
Qovemment  Securities  Clearing 
Corporation;  Order  Approving  a 
Profmsed  Rule  Change  Authorizing  the 
Release  of  Clearing  Data  Relating  to 
Participants 

December  IS,  1995. 

On  August  28, 1995;  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
GSOC-95-03)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").»  On  September  13, 
1995,  GSCC  filed  an  amendment  to  the 
proposed  rule  change.^  Notice  of  the 
proposal  as  amended  was  published  in 
the  Federal  Register  on  November  2, 
1995.'  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  modify  GSCC's  rules  to 
authorize  the  release  of  clearing  data 
relating  to  GSCC's  participants  to  the 
National  Securities  Clearing 
Corporation's  ("NSCC")  Collateral 
Management  Service  ("CMS")  <  and  to 
other  parties.  GSCC  Rule  1 
("Defijiitions")  is  amended  to  include 
the  term  "CFTC-Recognized  Clearing 
Organization"  and  to  define  it  as  "a 
clearing  organization  that  is  affiliated 
with,  or  designed  by,  a  contracts  market 
or  markets  trading  specific  futures 
products,  and  is  under  the  oversight  of 
the  Commodity  Futures  Trading 


» 15  U.S.C  78s(b)(l)  (1988). 

2  Latter  from  Jeffrey  F.  Ingbnr,  General  Counsel 
and  Secretary.  GSCC,  to  Peter  R.  Geiaghty,  Division 
of  Market  Regulation.  Commission  (September  13, 
1995). 

>  Securities  Exchange  Act  Release  No.  36430 
(October  27. 1995).  60  FR  5S748. 

*  Generally,  NSOC's  CMS  will  provide 
participating  participants  and  clearing  agencies 
with  access  to  information  regarding  participating 
participants'  clearing  fund,  margin,  and  other 
similar  requirements  and  deposits  at  participating 
clearing  agencies.  For  a  complete  description  of 
CMS,  refer  to  Securities  Exchange  Act  Release  No. 
36091  (August  10, 1995),  60  FR  42931  [File  No.  SR- 
NSCC-95-06)  (order  approving  NSCC's  CMS). 


Commission."  The  term  "Collateral 
Management  Service"  also  is  added  to 
Rule  1  and  defined  as  "the  collateral 
management  information-sharing 
service  operated  by  the  National 
Securities  Clearing  Corporation." 

Section  2  of  Rule  29  ["Release  of 
Clearing  Data")  is  amended  to  permit 
GSCC  to  release  clearing  data  to  CFTC- 
Recognized  Clearing  Organizations  and 
to  NSCC  solely  in  connection  with 
NSCC  providing  CMS.'  Section  4  of 
Rule  29  is  amended  to  clarify  that  the 
term  "Clearing  Data"  includes,  in 
addition  to  transaction  data,  other  data 
that  is  received  by  GSCC  in  the 
clearance  and/or  settlement  process. 

n.  Disciusion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible."  As  discussed  below,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  GSCC's 
obUgation  imder  Section  17A(b)(3)(F) 
because  the  proposal  sets  forth  GSCC's 
responsibilities  and  obligations  with 
regard  to  releasing  participants'  clearing 
data  and  facilitates  GSCC's  participation 
in  NSCC's  CMS  by  enabling  GSCC  to 
provide  information  regarding  GSCC's 
participants  to  NSCC  for  its  CMS. 
GSCC's  and  its  participants' 
participation  in  NSCC's  CMS  should 
help  GSCC  and  other  clearing  agencies 
to  better  monitor  clearing  fund,  margin, 
and  other  similar  required  deposits  that 
protect  a  clearing  agency  against  loss 
should  a  member  default  on  its 
obligations  to  the  clearing  agency.' 


s  Section  2(a)  of  Rule  29  already  permits  GSCC  to 
release  clearing  data  to  other  self-regulatory 
organizations  such  as  NSCC  that  have  regulatory 
authority  over  a  GSCC  member.  The  purpose  of  new 
Section  2(b)  is  to  make  explicit  GSCC's  authority  to 
release  clearing  data  to  NSCC  for  its  CMS. 

•15  U.S.C.  78q-l(b)(3)(F)  (1988). 

'  Although  GSCC  currently  does  not  have  any 
cross-guarantee  agreements  or  arrangements  with 
other  clearing  agencies,  NSCC's  CMS  will  be 
especially  beneficial  to  those  [>articipating  clearing 
entities  that  have  executed  cross-guaranty 
agreements  or  have  other  cross-guarantee 
arrangements.  The  Commission  supports  the  use  of 
cross-guaranty  agreements  and  other  similar 
arrangements  among  clearing  agencies  as  a  method 
of  reducing  clearing  agencies'  risk  of  loss  due  to  a 
common  participant's  default  and  encourages  GSCC 
to  explore  such  agreements  or  arrangements. 

Currently,  The  Depository  Trust  Company 
("DTC")  and  NSCC  are  the  only  clearing  agencies 
registered  with  the  Commission  that  have  executed 
a  cross-guaranty  agreement.  The  agreement 
provides  that  in  the  event  of  a  default  of  a  common 
member,  any  resources  remaining  after  the  failed 
common  member's  obligations  to  the  guaranteeing 
clearing  agency  have  been  satisfied  will  be  made 
available  to  the  other  clearing  agency.  The  guaranty 
is  not  absolute  but  rather  is  limited  to  the  extent 


m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  17A(b)(3)(F)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-95-03)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  95-31179  Piled  12-21-95;  8:45  am] 
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[Release  No.  34-36596;  File  No.  SR-IMSRB- 
95-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Customer 
Confirmations 

December  15, 1995. 

Purauant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  and  Rule 
19b-4  thereimder,  notice  is  hereby 
given  that  on  November  28, 1995,  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (SR-MSRB-95-18)  as 
described  in  Items  I,  II,  and  m  below, 
which  Items  have  been  prepared  by  the 
Board.  The  Commission  is  publishing 


of  the  resources  relative  to  the  failed  member 
remaining  at  the  guaranteeing  clearing  agency.  The 
principal  resources  will  be  the  failed  members's 
settlement  net  credit  balances  and  deposits  to  the 
clearing  agencies'  clearing  funds.  For  a  complete 
description  of  DTC's  and  NSCC's  agreement,  refer 
to  Securities  Exchange  Act  Release  No.  33548 
(January  31, 1994),  59  FR  5638  [File  Nos.  SR-DTC- 
93-^)8  and  SR-NSCC-93-071. 

The  Midwest  Securities  Trust  Company 
("MSTC")  and  Midwest  Clearing  Corporation 
("MCC")  and  the  Philadelphia  Depository  Trust 
Company  ("Philadep")  and  the  Stock  Cltiaring 
Corporation  of  Philadelphia  ("SCCP")  each  have 
cross-guarantee  arrangements  with  their  related 
affiliate.  Pursuant  to  Section  3,  Rule  2,  Article  VI 
of  MSTC's  Rules,  a  defaulting  participant's 
obligations  at  MSTC  or  MCC  will  be  discharged  by 
application  of  that  participant's  deposits  at  either 
clearing  agency  if  that  participant  is  a  common 
member  to  both  clearing  agencies.  MCC's  Rules 
contain  a  similar  provision.  Similarly,  pursuant  to 
Section  4,  Rule  4  of  SCCP's  Rules,  SCCP  will  make 
available  any  portion  of  a  defaulting  participant's 
contribution  to  its  participants  fund  to  ofiset  a  loss 
suffered  by  Philadep  by  reason  of  that  participant's 
default.  Philadep's  Rules  contain  an  identical 
provision. 

•  17  CFR  200.3O-3(a)(12)  (1994). 


this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
peraons. 

I.  Self-regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  fiUng  herewith  a 
proposed  rule  change  to  rule  G-15(a)  on 
customer  confirmations  (hereafter 
referred  to  as  the  "proposed  rule 
change").  On  July  11.  1995,  the 
Commission  approved  an  amendment  to 
rule  G-15(a)  which  completely  revised 
the  test  and  incorporated  many 
interpretations  that  had  been  issued 
over  the  years.  The  proposed  rule 
change  makes  several  clarifying  and 
technical  changes  to  the  text.  In  order  to 
simplify  compliance  for  dealers,  the 
Board  requests  that  the  provision  in  rule 
G-15(a)(i)(A)(6)(h)  regarding  disclosure 
of  the  "premium  paid  over  accreted 
value"  be  withdrawn,  effective  upon 
filing.  The  Board  requests  that  the 
proposed  rule  change  be  made  operative 
90  days  after  filing,  pursuant  to  Section 
19(b)(3)(A)  of  the  Act.  The  text  of 
proposed  rule  change  is  as  follows. 
(Additions  are  itahcized;  deletions  are 
bracketed.)  Rule  G-15(a).  Customer 
Confirmations. 

(i)(A)(l)-{5)  No  change. 

(6)  Final  Monies.  The  following 
information  relating  to  the  calculation  and 
display  of  final  monies  shall  be  shown: 

(aHg)  No  change. 

(h)  for  callable  zero  coupon  securities,  (any 
premium  [>aid  over  the  accreted  value  of  the 
securities]  if  applicable,  the  percentage  of  the 
purchase  price  at  risk  due  to  the  lowest 
possible  call,  which  shall  be  calculated  based 
upon  the  ratio  behveen  (i)  the  difference 
between  the  price  paid  by  the  customer  and 
the  lowest  possible  call  price,  and  (ii)  the 
price  paid  by  the  customer. 

(7)-(8)  No  change. 

(B)  No  change. 

(C)  Securities  descriptive  information.  The 
confimiation  shall  include  descriptive 
information  about  the  securities  which 
includes,  at  a  minimum: 

(1)  Credit  backing.  The  following 
infomiation,  if  applicable,  regarding  the 
credit  backing  of  the  security: 

(a)  Revenue  securities.  For  revenue 
securities,  a  notation  of  that  fact,  [regardless 
of  whether  such  designation  appears  in  the 
formal  title  of  the  sectirity,]  and  a  notation  of 
the  primary  source  of  revenue  [e.g.,  project 
name).  This  subparagraph  will  be  satisfied  if 
these  designations  appear  on  the 
confirmation  in  the  formal  title  of  the 
security  or  elsewhere  in  the  securities 
description. 

(b)  No  change. 
(2)-(3)  No  change. 

(4)  Tax  information.  The  following 
information  that  may  be  related  to  the  tax 
treatment  of  the  security: 

(aHb)  No  change. 

(c)  Original  issue  discount  securities.  If  the 
securities  pay  periodic  interest  and  are  sold 
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by  the  underwriter  b5  original  issue  discount 
securities  a  designation  tnat  they  are 
"original  issue  disQDunt"  securities  and  a 
statement  of  the  initial  public  otEsring  price 
of  the  securities,  expressed  as  a  dollar  price. 

(D)  EMsclosure  statements: 

(1)  The  confirmation  for  zero  coupon 
securities  shall  include  a  statement  to  the 
eflsct  that  "No  perkxlic  payments, "  and.  if 
applicable,  "callable  below  maturity  value 
without  notice  by  qudl  to  holder  unless 
roistered."  | 

(2)  No  change.     I 

(E)  No  change-    ' 

(ii)  Separate  confirmation  for  eaclf 
transaction.  Each  fafoker,  dealer  or  mimidpal 
securities  dealer  fof  each  transaction  in 
municipal  securiti«  shall  give  or  send  to  the 
customer  a  separate  written  confirmation  in 
accordance  with  the  requirements  of  (i) 
above.  Multiple  confirmations  may  be 
printed  on  one  page,  provided  that  each 
transaction  is  cleaiiy  segregated  and  the 
information  provided  for  each  transaction 
complies  with  the  requirements  of(i)  above; 
provided,  however,  that  if  multiple 
confirmations  are  printed  in  a  continuous 
manner  within  a  sitigfe  document,  it  is 
permissible  for  the  name  and  address  of  the 
broker,  dealer,  or  municipal  securities  dealer 
and  the  customer  to  appear  once  at  the 
begiiming  of  the  document,  rather  than  being 
included  in  the  coi^prmation  information  for 
each  transaction. 

n.  Self-Regulatory  Orgaiiization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fbr,  the  Proposed  Rule 
Change 

In  i^  filing  witti  the  Ck>mmission,  the 
Board  included  statements  conceming 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  recejived  on  the  proposed 
rule  change.  Theitexts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  has  prepaied  summaries,  set  forth 
in  Section  (A),  (B).  and  (C)  below,  of  the 
most  significant  Aspects  of  such 
statements. 


A.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fhr.  the  Imposed  Rule 
Change 

On  July  11, 19^5,  the  Ckimmission 
approved  the  Board's  recent  amendment 
to  rule  G-15(a),  Ou  customer 
confirmations.  Which  became  eSective 
on  November  15, 1995.'  This 
amendment  constituted  a  major  revision 
of  the  rule,  whic)i  not  only  revised  and 
reorganized  the  fule,  but  incorporated 
many  interpretations  that  had  been 
issued  over  the  jtears. 

The  Board  has  identified  a  need  for 
several  technical  amendments  to  clarify 
certain  provisions  of  the  rule.  First,  the 
proposed  rule  change  would  clarify  that 

>  See  S«curitiM  Exchange  Act  Ralaase  No.  35953 
Only  II.  1995),  60  FH  36643. 


the  requirement  in  rule  G-15ta)(i)(D)(l) 
to  provide  a  disclosure  statement 
relating  to  call  features  of  zero  coupon 
bonds  is  necessary  on  ccmfirmations 
only  if  the  bonds  are  callable.  Therefore, 
the  proposed  nile  change  adds  the 
language  "if  applicable"  before  the 
disclosure  statement  for  call  provisions. 
Second,  rule  G-15(a)(ii)  requires  dealers 
to  provide  a  separate  written 
confirmation  for  each  transaction.  The 
proposed  rule  change  would  clarify  that 
separate  confirmations  may  be  printed 
as  part  of  one  document,  as  long  as  the 
information  unique  to  each  trade  (e.g., 
securities  description,  yield,  call 
information)  is  segregated  and  complies 
with  the  requirements  of  the  rule. 

Third,  rule  G-15(a)(i)(C)(l)(a)  states 
that  revenue  bonds  must  be  so 
identified,  regardless  of  whether  such 
designation  appears  in  the  title  of  the 
bond.  In  some  cases,  this  provision 
leads  to  the  revenue  designation  being 
stated  twice  on  the  confirmation,  one  in 
the  title,  and  again  in  a  separate 
information  block.  The  proposed  rule 
change  makes  clear  that,  if  the  bond  is 
identified  as  a  revenue  bond  on  the  title, 
there  is  no  need  to  make  an  additional 
disclosure  that  the  bond  is  a  revenue 
bond.  Fourth,  dealers  are  required  to 
disclose  the  initial  public  offering  price 
of  original  issue  discount  securities  in 
rule  G-15(a)(i)(C)(4)(c).  The  proposed 
rule  change  would  make  clear  that  the 
initial  public  offering  price  would  be 
expressed  as  a  dollar  price,  rather  than 
a  yield. 

Finally,  rule  G-15(a)(i)(A)(6)(h)  states 
that  the  confirmation  shall  disclose  any 
premiimi  paid  over  the  "accreted  value" 
for  callable  zero  coupon  bonds.  The 
rationale  behind  this  provision  is  that 
ciistomers  purchasing  callable  zero 
coupon  bonds  in  the  secondary  market 
can  include  a  premiimi  over  the  price  at 
which  all  or  some  of  the  bonds  may  be 
called.  This  portion  of  the  customer's 
investment  is  at  risk  to  call.^  The  Board 
believes  that  the  most  important 
information  for  the  customer  in  this 
situation  is  the  amount  of  the  purc:hase 
price  at  risk  to  a  call  at  the  lowest  price 
at  which'  all  or  some  of  the  customer's 
bonds  can  be  called.  While  the  current 
language  of  rule  G-15(a)(i)(A)(6)(h) 
stated  this  information  in  terms  of 
"premium  over  accreted  value,"  it  is  not 
entirely  accurate  because  a  cusomter's 
bonds  are  not  always  callable  at 
accreted  value.  For  example,  a  call  may 


be  possible  at  a  price  that  is  a 
percentage  of  accreted  value. 

Accorcungly,  the  text  of  the  proposed 
rule  diange  states  simply  that  the 
amoimt  to  be  disclosed  is  the  percentage 
of  the  purchase  price  at  risk  due  to  the 
lowest  possible  call  price  that  might  be 
experienced  by  the  customer.  It  further 
clarifies  that  the  percentage  must  be 
calculated  as  the  ratio  between  (i)  the 
difference  between  the  price  paid  by  the 
customer  and  the  lowest  possible  call 
price,  and  (ii)  the  price  paid  by  the 
customer.  It  also  makes  clear  that  such 
an  at-risk  percentage  must  be  disclosed 
only  if  it  is  applicable  to  the  transaction. 
The  Board  believes  that  the  proposed 
rule  change  more  clearly  reflects  the 
rationale  behind  the  provision  than  the 
current  language. 

In  order  to  simplify  compliance  for 
dealers,  the  Board  requests  that  the 
language  in  rule  G-15(a)(i)(A)(6)(h) 
regarding  disclosure  of  the  premium 
paid  over  accreted  value  be  withdrawn, 
effective  upon  filing.  However,  in  order 
to  allow  dealers  an  opportunity  to  revise 
their  confirmation  procedures  to 
accommodate  the  proposed  rule  change, 
the  Board  requests  that  the  proposed 
rule  change  be  made  operative  90  days 
after  filing  with  the  Commission  under 
Section  19(b)(3)(A)  of  the  Act. 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiaeion  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 


>  In  contrast,  the  Board  believe*  that  a  customer 
purchasing  a  normal  coupon  bond  at  a  price  above 
par  In  the  secondary  market  usually  understands 
that,  if  any  of  the  bonds  are  called  at  par,  the 
premium  paid  in  the  market  may  be  lost. 


)  Section  15B(bM2)(C)  states  in  pertinent  part  that 
the  rules  of  the  Board  "shall  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with  persons 
engaged  in  regulating,  clearing,  settling  processing 
inforinatlon  with  respect  to,  and  facilitating 
transactions  in  municipal  securities,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market  in  municipal  securities,  and  in 
general,  to  protect  investors  in  the  public  interest." 


significant  burden  on  competition;  (iii) 
was  provided  to  the  Commission  for  its 
review  at  least  five  days  prior  to  the 
filing  date;  and  (iv)  does  not  become 
operative  for  ninety  (90)  days  from  the 
date  of  its  filing  on  November  28, 1995, 
the  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4(e)(6) 
thereimder.  In  particular,  the 
Commission  believes  the  proposed  rule 
change  qualifies  as  a  "non-controversial 
filing"  in  that  the  proposed  standards 
do  not  significantly  affect  the  protection 
of  investors  or  the  public  interest  and  do 
not  impose  any  significant  burden  on 
competition,  and  because  it  makes 
technical  and  clarifying  changes  to  an 
existing  MSRB  rule.  At  any  time  within 
sixty  (60)  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protecticm  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  QmuneDta 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  conceming  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Rocon.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  Ail 
submissions  should  refer  to  File  No. 
SR-MSRB-95-18  and  should  be 
submitted  by  January  12, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  purstiant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  95-31178  Filed  12-21-95;  8:45  am] 
BiLLiNa  ccoe  •aio-ei-M 


SOOAL  SECURmr  ADMINISTRATION 

Agency  Fonns  Submitted  to  the  Office 
of  Managemeat  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
will  require  submission  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  PubUc 
Law  96-511,  as  amended  (Pub.  L.  104- 
13  effective  October  1, 1995),  The 
Paperwork  Reduction  Act.  Since  the  last 
list  was  published  in  the  Federal 
Register  on  December  8, 1995,  the 
information  collection  listed  below  will 
require  extension  of  the  current  OMB 
approval. 

(Call  the  SSA  Reports  Clearance  Officer 
on  (410)  965-4142  for  a  copy  of  the 
form(s)  or  package(s),  or  write  to  the 
SSA  Reports  Clearance  Officer  at  the 
address  listed  after  the  information 
collections) 

Application  for  U.S.  Benefits  Under 
the  Canada-U.S.  International 
Agreement — 0960-0371.  The 
information  collected  on  form  SSA- 
1294  is  used  to  determine  entitlement  to 
benefits.  The  respondents  are 
individuals  who  live  in  Canada  and  file 
for  U.S.  Social  Security  Benefits. 

Number  of  Respondents:  1000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  250  hours. 

Written  comments  and 
recommendations  regarding  this 
information  collection  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Charlotte  S.  Whitenight, 
6401  Security  Blvd.,  l-A-21  Operations 
Bldg..  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents,, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  December  15, 1995. 
Charlotte  Whitenight, 
Reports  Clearance  Officer.  Social  Security 
Administration. 

[PR  Doc.  95-31162  Filed  12-21-95;  8:45  am) 
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Notice  of  Meeting  of  the 
Repreaentative  Payment  Advisory 
Committee 

Date  and  Time:  February  15, 1996,  9 
a.m.-9  p.m.;  February  16, 1996,  9  a.m.- 
5  p.m. 

Place:  Environmental  Protection 
Agency  Classrooms,  75  Hawthorne 
Street,  First  Floor,  San  Francisco,  CA 
94105. 

Type  of  Meeting:  The  meeting  is  open 
to  the  public. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  announces  the 
fourth  meeting  of  the  Representative 
Payment  Advisory  Committee.  The 
Committee  will  discuss  issues  related  to 
payee  selection,  payee  recruitment  and 
retention,  standards  for  payee 
performance  and  payee  oversight.  The 
Committee  will  focus  its  discussion  on 
use/misuse  of  benefits  and 
accoimtability.  The  Committee  is  also 
interested  in  the  value  of  automated 
accounting  systems  to  track 
expenditures  on  behalf  of  beneficiaries 
as  well  as  funds  conserved  for  future 
use. 

Current  guidelines  on  the  use  of 
benefits  clearly  distinguish  acceptable 
uses  of  benefits  from  misuse.  However, 
SSA  is  interested  in  learning  if 
additional  guidance  on  choosing  the 
most  appropriate  among  several 
acceptable  uses  of  benefits  is  necessary 
or  appropriate.  Increasingly,  SSA  is 
being  asked  to  resolve  disputes 
conceming  use  of  benefits,  especially  in 
balancing  current  maintenance  costs 
and  needs  against  possible  future  needs. 

Payee  accoimtability  also  is  an  area  in 
which  SSA  would  be  helped  by  external 
views.  For  some  years,  SSA  has  required 
an  annual  accoimting  by  all  payees 
except  certain  State  custodial 
institutions  which  are  sub)ect  to  an 
onsite  review  process.  The  form  used  for 
this  accounting  elicits  information  from 
the  payee  about  how  benefits  were  used 
during  the  12-month  report  period 
(including  any  savings  or  investments); 
whether  any  changes  occurred  in  the 
beneficiary's  living  arrangement  or 
custody  which  could  affect  entitlement 
or  benefit  amount;  and  other 
information  related  to  the  payee's 
continued  suitability.  The  process  is 
expensive,  currently  costing  about  $60 
miUion  yearly  and  has  been  criticized  as 
cimibersome  for  the  agency  and  payees 
alike. 

The  representative  payment  program 
is  so  critical  to  the  well  being  of  SSA's 
most  vulnerable  beneficiaries  that  its 
continuous  improvement  is  of 
compelling  national  interest.  One  in  six 
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Americans  receiv6B  benefits  from  SSA, 
and  about  one  in  ^ght  of  those  has  a 
representative  payse.  Among 
supplemental  security  income 
beneficiaries,  one  in  three  has  pa3ree. 
The  appropriate  use  and  management  of 
benefits  is  important  in  helping 
beneficiaries,  espeidally  younger 
disabled  persons,  to  gain  or  regain  their 
independence  anc^  productivity,  and  it 
is  essential  to  ensure  that  all 
beneficiaries  Hve  with  the  seciirity  and 
dignity  that  the  benefits  are  meant  to 
provide. 

Agenda:  The  Committee  will  meet 
commencing  at  9  ^sa.  to  9  p.m.  on 
Thursday,  Februa^  15, 1996  with  a 
break  for  dinner,  and  from  9  a.m.  to  5 
p.m.  on  Friday,  FAruary  16, 1996. 
Agenda  items  for  both  days  will 
include,  but  not  b^  limited  to,  a 
disciission  conceilung  pajrees'  use  of 
boiefits,  standard)  for  payee 
performance  and  payee  oversight.  Oral 
statements  on  these  issues  or  any  issue 
concerning  representative  payment 
policy  are  sought  ftrom  the  public  for 
presentation  on  F^ruary  16. 
Presentations  willibe  limited  to  5 
minutes  per  public  speaker. 

Persons  interested  in  presenting  oral 
statements  may  ca^  the  Advisory 
Committee  staff  at!(4l0)  966-4688  to 
schedule  a  presentation  time  or  they 
may  submit  a  written  request,  along 
with  a  copy  of  their  statement,  to  the 
Representative  Payment  Advisory 
Conunittee,  2-N-34  Operations 
Building,  P.O.  Baoi  17763,  Baltimore, 
MD  21203-7763.  Requests  ^ould 
contain  the  name,  address,  telephone 
number  and  any  business  or 
professional  affiliation  of  the  person 
desiring  to  make  a|i  oral  statement. 
Groups  having  sinlilar  interests  are 
requested  to  combine  their  comments 
and  present  them  through  a  single 
representative.  The  allocation  of  time 
may  be  ad)usted  to  accommodate  the 
level  of  expressed  {interest.  The 
Representative  Payment  Advisory 
Committee  will  notify  each  presenter  by 
mail  or  telephone  of  their  assigned 
presentation  time.  Persons  who  do  not 
make  a  written  or  oral  request  for 
presentation  in  advance,  but  desire  to 
make  an  oral  statement,  may  sign  up  at 
the  meeting  site  before  noon  on 
February  16.  These  persons  will  be 
allowed  to  present  their  oral  statements 
as  time  permits.  The  Conunittee  also 
%velcomes  written  comments.  They  may 
be  sent  to  the  Reptesentative  Payment 
Advisory  Committee  at  2-N-24 
Operations  Building,  P.O.  Box  17763, 
Baltimore,  MD  21203-7763. 

Records  are  bei4g  kept  of  all 
Committee  proceedings,  and  are 
available  for  public  inspection  at  the 


office  of  the  Representative  Payment 
Advisory  Committee,  Room  2-^^-24, 
Operations  Building,  6401  Security 
Boulevard,  Baltimore.  MD  21235 
between  the  hours  of  9  a.m.  and  4  p  jn. 
on  regular  business  days.  Anyone 
requiring  information  regarding  the 
Committee  should  contact  the 
Representative  Payment  Advisory 
Committee  at  P.O.  Box  17763, 
Baltimore,  MD  21203-7763;  Telephone: 
(410)  966-4688;  FAX:  (410)  966-0980; 
Internet:  adcom6ssa.gov. 

Dated:  December  14, 1995. 
Rflba  Andrew. 

Staff  Director,  Representative  Payment 
Advisory  Committee. 

(PR  Doc.  95-31161  Filed  12-21-95;  8:45  am] 
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Notice  of  Meeting  of  the 
Repreeentative  Payment  Advisory 
Commltlee 

Date  and  Time:  January  22, 1996.  9:00 
a.m.-9:00  p.m.;  January  23. 1996.  9:00 
a.m.-5:00  p.m. 

Place:  Urban  Life  Center  Auditoriiun, 
Georgia  State  University,  Decatxir  and 
Piedmont  Streets.  Atlanta.  GA  30303- 
3083. 

Type  of  Meeting:  The  meeting  is  open 
to  the  public. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  announces  the 
third  meeting  of  the  Representative 
Payment  Advisory  Committee.  The 
Committee  wrill  discuss  issues  related  to 
payee  recruitment  and  retention, 
standards  for  payee  performance,  use/ 
misuse  of  benefits,  payee  accountabiUty 
and  payee  oversight.  The  Committee 
will  focus  its  discussion  on  the 
investigation  and  selection  of  payees. 

SSA  mvestigates  all  payee  applicants. 
The  apphcation  foim  requires  the 
individual  to  disclose  certain 
information,  including  his/her 
relationship  to  the  beneficiary  and  his/ 
her  own  source(s)  of  income.  After  the 
appUcant  has  provided  positive 
identification,  SSA  uses  its  own  records 
to  verify  the  applicant's  social  security 
number  and  work  history.  SSA  screens 
the  applicant  against  a  listing  of  persons 
who  have  been  convicted  of  social 
security  or  supplemental  security 
income  fiaud.  Such  persons  may  not  be 
appointed  as  payees  under  any 
circumstances.  There  are  other  factors 
which  may  result  in  the  nonselection  of 
a  payee  appUcant  also. 

SSA  has  Duilt  a  data  base  of 
representative  payee  information  which 
is  readily  accessible  to  all  social  security 
offices.  The  data  base  includes 


information  concerning  any  prior 
performance  as  a  representative  payee. 

SSA  selects  the  best  payee  fit>m 
among  the  appUcants  who  are  willing  to 
serve.  If  none  is  immediately  available. 
SSA  continues  developing  leads  imtil  a 
satisfactory  applicant  is  located.  Unless 
direct  payment  is  legally  prohibited, 
benefits  generally  continue  to  be  paid  to 
a  beneficiary  while  SSA  seeks  a 
qualified  payee. 

Advance  notification  of  the  payee 
selection  is  provided  to  the  beneficiary 
(or  his  or  her  legal  representative  or 
guardian)  before  payment  is  certified 
and  the  beneficiary  is  given  the 
opportunity  to  appeal  the  payee 
selection. 

Agenda:  The  Committee  will  meet 
commencing  at  9:00  ajn.  to  9:00  p.m.  on 
Monday.  January  22. 1996,  with  a  break 
for  dinner,  and  from  9:00  ajn.  to  5:00 
p.m.  on  Tuesday.  January  23, 1996. 
Agenda  items  for  both  days  will 
include,  but  not  be  limited  to.  a 
discussion  concerning  the  investigation 
and  selection  of  the  payee  applicant. 
Oral  statements  on  these  issues  or  any 
issue  concerning  representative 
payment  {>oUcy  are  sought  from  the 
public  for  presentation  on  January  23. 
Presentations  vnll  be  limited  to  5 
minutes  per  public  speaker. 

Persons  interested  in  presenting  an 
oral  statement  may  call  the  Advisory 
Committee  staff  at  (410)  966-4688  to 
schedule  a  presentation  time  or  they 
may  submit  a  written  request,  along 
Mdth  a  copy  of  their  statement,  to  the 
Representative  Pajrment  Advisory 
Committee.  2-N-24  Operations 
Building,  P.O.  Box  17763,  Baltimore. 
MD  21203-7763.  Requests  should 
contain  the  name,  address,  telephone 
number  and  any  business  or 
professional  affiliation  of  the  person 
desiring  to  make  an  oral  statement. 
Groups  having  similar  interests  are 
requested  to  combine  their  comments 
and  iH«sent  them  through  a  single 
representative.  The  allocation  of  time 
may  be  adjusted  to  accommodate  the 
level  of  expressed  interest  The 
Representative  Payment  Advisory 
Committee  will  notify  each  presenter  by 
mail  or  telephone  of  their  assigned 
presentation  time.  Persons  who  do  not 
make  a  written  or  oral  request  for 
presentation  in  advance,  but  desire  to 
make  an  oral  statement,  may  sign  up  at 
the  meeting  site  before  noon  on  January 
23.  These  persons  will  be  allowed  to 
present  their  oral  statements  as  time 
permits.  The  Committee  also  encourages 
written  comments.  They  may  be  sent  to 
the  Representative  Payment  Advisory 
Committee  at  2-N-24  Operations 
Building,  P.O.  Box  17763.  Baltimore. 
MD  21203-7763. 
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Records  are  being  kept  of  all 
Conunittee  proceedings,  and  are 
available  for  public  inspection  at  the 
office  of  the  Social  Security 
Administration,  Representative  Payment 
Advisory  Committee,  Room  2-N-24. 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.  on  regular  business  days.  Anyone 
requiring  information  regarding  the 
Committee  should  contact  the 
Representative  Payment  Advisory 
Committee  at  P.O.  Box  17763. 
Baltimore.  MD  21203-7763;  Telephone: 
(410)  966-4688;  FAX:  (410)  966-0980; 
Internet:  adcom@ssa.gov. 

Dated:  December  14, 1995. 
Reba  Andrew. 

Staff  Director,  Representative  Payment 
Advisory  Committee. 
[FR  Doc.  95-31160  Filed  12-21-95;  8:45  am] 

mLUNG  COOC  41tO-29-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard  Porsche 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 

ACTION:  Grant  of  petition  for  exemption. 

summary:  This  notice  grants  in  full  die 
petition  of  Porsche  Cars  North  America. 
Inc.,  on  behalf  of  Dr.  Ing.  h.cF.  Porsche 
AG,  (Porsche)  for  an  exemption  of  a 
high-theft  car  line,  (nameplate  and 
model  year  are  confidential),  from  the 
parts-marking  requirements  of  the 
Federal  motor  vehicle  theft  prevention 
standard.  Porsche  requested  and  was 
granted  on  July  14. 1995.  confidential 
treatment  for  tiiis  vehicle  line's 
nameplate.  This  petition  is  granted 
because  the  agency  has  determined  that 
the  antitheft  device  to  be  placed  on  the 
line  as  standard  equipment  is  likely  to 
be  as  effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  vdth 
the  parts-marking  requirements  of  the 
Theft  Prevention  Standard. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  the 
(confidential]  model  year. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Barbara  Gray.  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  St. 
SW..  Washington.  D.C.  20590.  Ms  Gray's 
telephone  number  is  (202)  366-1740. 
Her  fax  number  is  (202)  493-2739. 


SUPPLEMENTAL  INFORMATION:  In  a  petition 
dated  September  26. 1995.  Porsche  Cars 
North  America,  Inc..  requested  on  behalf 
of  Dr.  Ing.  h.c.F.  Porsche  AG,  an 
exemption  from  the  parts-marking 
requirements  of  the  Theft  Prevention 
Standard  for  a  motor  vehicle  line.  The 
submittal  requested  an  exemption  from 
the  parts-marking  requirements 
piu^uant  to  49  CFR  Part  543.  Exemption 
From  Vehicle  Theft  Prevention 
Standard,  based  on  the  installation  of  an 
antitheft  device  as  standard  equipment 
for  the  entire  line. 

Porsche's  September  26  letter  and 
supplemental  letter  of  October  24, 
together  constitute  a  complete  petition, 
as  required  by  49  CFR  Part  543.7,  in  that 
it  met  the  general  requirements 
contained  in  §  543.5  and  the  specific 
content  requirements  of  §  543.6. 

In  its  petition,  Porsche  provided  a 
detailed  description  and  diagram  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  new  line.  This  antitheft  device 
includes  an  engine  starter-interrupt 
function,  a  central  locking  system,  and 
an  optional  alarm  function.  The 
antitheft  device  is  activated  by  removing 
the  ignition  key  and  locking  the  doors 
with  it.  The  optional  alarm  is  operated 
by  a  remote  control  and  monitors  the 
doora,  hood,  rear  deckhd.  glove 
compartment  or  radio  contact  switches 
and  will  sound  horn  and  lights  if 
breached. 

In  order  to  ensure  the  reUability  and 
durabihty  of  the  device,  Porsche  stated 
that  it  conducted  tests,  based  on  its  own 
specified  standards.  Porsche  provided  a 
Usting  of  the  tests  conducted.  Porsche 
stated  that  the  antitheft  system  also 
utiUzes  a  built-in  self  test  which 
constantly  checks  for  system  failures.  If 
a  failure  is  detected,  the  operator  is 
signaled. 

Porsche  compared  the  device 
proposed  for  its  new  line  with  devices 
which  NHTSA  has  determined  to  be  as 
^active  in  reducing  and  deterring 
motor  vehicle  theft  as  would 
compliance  with  the  parts-marking 
requirements  of  49  CFR  Part  541,  and 
has  concluded  that  the  antitheft  device 
proposed  for  this  new  line  is  no  less 
effective  than  those  devices. 

Porsche  has  concluded  that  the 
antitheft  device  proposed  for  its  new 
hne  is  no  less  effective  than  those 
devices  in  the  lines  for  which  NHTSA 
has  already  granted  exemptions  irom 
the  parts-marking  requirements.  Porsche 
based  its  belief  on  reduced  theft  rates  of 
the  General  Motors  Corporation  (GM) 
Chevrolet  Camaro,  Chevrolet  Corvette, 
and  Pontiac  Firebird.  Porsche  stated  that 
the  GM  Chevrolet  Camaro  has  been 
equipped  with  the  antitheft  device  since 


model  year  (MY)  1990.  The  theft  rate  of 
the  Camaro  continues  to  decrease,  from 
(MY)  1988  with  a  theft  rated  of  25.7394 
(55  FR  18794)  to  2.7243  in  MY  1993  (60 
FR  47429).  This  represents  a  decrease  of 
89  percent.  The  Chevrolet  Corvette  and 
Pontiac  Firebird  equipped  with  the 
same  antitheft  device,  have  also  shown 
a  decrease  in  theft  rates.  Since  the 
vehicle  line  that  is  the  subject  of  this 
petition  will  be  equipped  with  a  system 
similar  to  that  in  the  Camaro,  Porsche 
expects  that  the  antitheft  device  on  the 
vehicle  line  for  which  it  now  seeks  an 
exemption  will  be  as  effective  as  the 
Camaro 's  system  in  reducing  and 
deterring  theft. 

Based  on  the  evidence  submitted  by 
Porsche,  the  agency  believes  that  the 
antitheft  device  for  the  new  Porsche  line 
is  likely  to  be  as  effective  in  reducing 
and  deterring  motor  vehicle  theft  as 
compliance  with  the  parts-marking 
requirements  of  the  Theft  Prevention 
Standard  (49  CFR  Part  541). 

The  agency  believes  that  the  device 
will  provide  the  types  of  performance 
listed  in  49  CFR  Part  543.6(a)(3): 
promoting  activation,  preventing  defeat 
of  circximvention  of  the  device  by 
unauthorized  pereons,  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants,  and  ensuring  the 
rehability  and  durabihty  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  Part  543.6(a)  (4)  and  (5),  the 
agency  finds  that  Porsche  has  provided 
adequate  reasons  for  its  belief  that  the 
antiUieft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  on  the 
information  Porsche  provided  about  its 
device. 

For  the  foregoing  reasons,  the  agency 
hereby  grants  in  full  Porsche's  petition 
for  exemption  for  the  (nameplate  is 
confidential)  line  from  the  parts- 
marking  requirements  of  49  CFR  Part 
541. 

If  Porsche  decides  not  to  use  the 
exemption  for  this  line,  it  must  formally 
notify  the  agency,  and,  thereafter,  mark 
the  Ihie  according  to  the  requirements  of 
49  CFR  Parts  541.5  and  541.6. 

NHTSA  notes  that  if  Porsche  wrishes 
in  the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Part  543.7(d) 
states  that  a  Part  543  exemption  applies 
only  to  vehicles  that  belong  to  a  line 
exempted  imder  this  part  and  equipped 
with  the  antitheft  device  on  which  the 
line's  exemption  is  based.  Further, 
§  543.9(c)(2)  provides  for  the  submission 
of  petitions  "to  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  fiom  the  one 
specified  in  that  exemption."  The 
agency  wishes  to  minimize  the 
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administrative  builden  whidi 

§  543.9(c)(2)  could  place  on  exempted 

vehicle  manufacturers  and  itself. 

The  agency  did  tiot  intend  in  drafting 
Part  543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  component^  or  design  of  an 
antitheit  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefor*.  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  charactei;ized  as  de  minimis,  it 
should  consalt  with  the  agency  before 
preparing  and  subtnitting  a  petition  to 
modify. 

Ambority:  49  V.sh.  33106;  delegation  of 
authority  at  49  CFR  {.SO. 

Issued  on:  December  19, 1995. 
BanyFeirke, 

Associate  Administntor  for  Safety 
Performance  Standards. 
(FR  Doc.  95-31177  fliled  12-21-95;  8:45  am) 
MUMQ  CODE  4»io-aa-# 

i 

DEPARTMENT  Off  THE  TREASURY 
Bureau  of  Alcohc^,  ToImcco  and 


Propo— d  Agency  Information 
Collaction  Activraes;  Comment 
Request 

action:  Notice  an«^  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  qf  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportuinity  to  co^iment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Cu^ntly,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Report  of  Firearms  Transaction. 
DATES:  Written  comments  should  be 
received  on  or  before  February  20, 1996 
to  be  assured  of  consideration. 
ADOflESS:  Direct  a|l  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Ebmes,  650 
Massachusetts  Awnue  NW., 
Washington,  DC  20226.  (202)  927-7768. 
FOR  FURTHER  (NFOfUNATION  CONTACT:' 
Requests  for  addi^onal  information  or 
copies  of  the  fomKs)  and  instructions 
should  be  directed  to  Robert  Mosley, 
Qiief,  Firearms  and  Explosives 
Operations  Branch,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202)  927^310. 


SUPPl£MENTARY  INFORMATION: 

Title:  Report  of  Firearms  Transaction. 

OMB  Number:  1512-0178. 

Fonn  Number:  ATF  F  4483  (5300.5). 

Abstract:  This  form  is  used  to  evaluate 
firearms  transactions  by  licensee  when 
the  Regional  Director  (Regulatory) 
determines  the  need  to  do  so.  It  is 
prepared  from  existing  records  and 
submitted  to  the  official. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  250. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Written  comments  should 
address  the  acciiracy  of  the  burden 
estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 

Dated:  December  15, 1995. 
]6bn  W.  Magaw, 
Director 

[FR  Doc.  95-31167  Filed  12-21-95;  8:45  am] 
BtLUNQ  COOE  aiO-31-P 


Proposed  Agency  Infomtatlon 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments.  4$i 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  die  Bureau  of 
Alcohol,  Tobacco- and  Firearms  within 
the  Department  of  the  Treasiiry  is 
soliciting  comments  concerning  the 
Licensed  Firearms  Manufactures 
Records  of  Production,  Disposition,  and 
Supporting  Data. 


DATES:  Written  comments  should  be 
received  on  or  before  February  20, 1996 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226,  (202)  927-7768. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Robert  Mosley. 
Chief.  Firearms  and  Explosives 
Operations  Branch,  650  Massachusetts 
Avenue,  NW..  Washington.  DC  20226. 
(202) 927-8310. 

SUPPLEMENTARY  INFORMATION: 

Title:  Licensed  Firearms 
Manufacturers  Records  of  Production, 
Disposition,  and  Supporting  Data. 

OMB  Number:  1512-0369. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5300/1. 

Abstract:  Firearms  manufacturers 
records  are  permanent  records  of  all 
firearms  manufactured  and  records  of 
their  disposition.  These  records  are  vital 
to  support  ATF's  mission  to  inquire  into 
the  disposition  of  any£rearm  in  the 
course  of  a  criminal  investigation. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,380. 

Estimated  Time  Per  Respondent:  3 
minutes  per  line  item. 

Estimated  Total  Annuo/  Burden 
Hours:  72,023. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Written  comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  tediniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 

Dates:  December  15, 1995. 
John  W.  Magaw, 
Director. 

[FR  Doc.  95-31168  Filed  12-21-95;  8:45  am] 
BHJJNQ  CODE  4810-31-^ 


Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Claim — Alcohol,  Tobacco  and  Firearm 
Taxes. 

DATES:  Written  comments  should  be 
received  on  or  before  February  20, 1996 
\o  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20226.  (202)  927-7768. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Wanda  Williams 
Biuggraff.  Tax  Compliance  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8220. 
SUPPLEMENTARY  INFORMATION: 

Title:  Claim — ^Alcohol,  Tobacco  and 
Firearms  Taxes. 

OAfB  Number:  1512-0141. 

Form  Number:  ATF  F  2635  (5620.8). 

Abstract:  This  form  is  used  by 
taxpayers  to  show  the  basis  for  a  credit 
remission  and  allowance  of  tax  on  a  loss 
of  taxable  articles.  To  request  a  refund 
or  abatement  on  taxes  excessively  or 
erroneously  collected.  To  request  a- 
drawback  of  tax  paid  on  distilled  spirits 
used  in  the  production  of  non-beverage 
products.  This  form  is  submitted  along 
with  supporting  doaunents  to  indicate 
the  reason  a  credit  of  Federal  Tax 
should  be  made. 

Current  Actions:  There  are  no  new 
changes  to  this  informaLiun  collection 
and  it  is  being  submitted  for  extension 
purposes  only. 

Type  o/i?ev7ew.- Extension. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households,  and 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
10,000 

Estimated  Time  Per  Respondent:  one 
hour 

Estimated  Total  Annual  Burden 
Hours:  10,000. 


REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Written  comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 

Date:  December  15, 1995. 
lohnW.  Magaw 
Director. 

[FR  Doc  95-31165  Filed  12-21-45;  8:45  am] 
BILUNG  CODE  4«10-31-P 


Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Etepartment  of  the  Treasury  is 
soliciting  comments  concerning  the 
Distilled  Spirits  Plants  Excise  Taxes. 
DATES:  Written  comments  should  be 
received  on  or  before  February  20, 1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-7768. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Tami  Light,  Wine, 
Beer  and  Spirits  Regulations  Branch, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Distilled  Spirits  Plants,  Excise 
Taxes. 

OMB  Number:  1512-0203. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/06. 

Abstract:  The  collection  of 
information  is  necessary  to  account  for 
and  verify  taxable  removals  of  distilled 
spirits,  llie  data  is  used  to  audit  tax 
pajrments. 


Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Tynae  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
133. 

Estimated  Time  Per  Respondent:  26 
hours. 

Estimated  Total  Annual  Burden 
Hours:  3458. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Written  comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 

DATED:  December  15. 1995. 
John  W.  Magaw, 

Director. 

[FR  Doc.  95-31164  Filed  12-21-95;  8:45  am] 

BILUNQCOOC  4*10-41-P 


Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currendy,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Formula  For  Distilled  Spirits  Under  the 
Federal  Alcohol  Administration  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  February  20, 1996 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue  NW., 
Washington,  DC  20226,  (202)  927-7768. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Roberta  Sanders, 
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Product  Compliance  Branch.  650 
Massachusetts  AM^nue  NW.. 
Washington,  DC  2D226.  (202)  927-8116. 

SUPPLEMENTARY  INFORMATION: 

Title:  Fonnula  For  Distilled  Spirits 
Under  the  Federal  Alcohol 
Administration  A^. 

OMB  Number:  1512-0204. 

Form  Munfcer;  ATF  F  5110.38. 

Abstract:  ATF  f(  5110.38  is  used  to 
determine  the  classification  of  distilled 
spirits  for  labeling  and  for  consumer 
protection.  This  ferm  describes  the 
person  filing,  typ4  of  product  to  be 
made  and  restrictions  to  labeling  and 
manufacturing.  Tbe  form  is  used  by 
ATF  to  ensure  that  a  product  is  made 
and  latwled  properly  and  to  audit 
distilled  spirits  operations. 

Current  Action$:  There  are  no  changes 
to  this  informatiofi  collection  and  it  is 
being  submitted  fi»r  extension  purposes 
only.  , 

Type  ofReview\  Extension. 

Affected  Publict  Business  or  other  for- 
profit. 

Estimated  Nunper  of  Respondents: 
200. 

Estimated  Tima  Per  Respondent:  one 
hour.  I 

Estimated  Tottu  Annual  Burden 
Hours;  4.000.        j 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  betome  a  matter  of 
public  record.  Written  comments  should 
address  the  acciuicy  of  the  burden 
estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  Aspects  of  the 
information  collection  request. 


UMI 


Date:  December  IS,  1995. 
JohnW.Magaw, 
Director. 
(FR  Doc.  95-31166  Filed  12-21-95;  8:45  am] 

BHJJNG  COOE  4«1ft-31-P 


Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  ' 
Public  Law  104-13  (44  U.S.C. 
3506(cH2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  De{>artment  of  the  Treasury  is 
soliciting  comments  concerning  the 
Records  of  Aquisition  and  Dispositicm — 
Registered  Importers  of  Arms. 
Ammunition  and  Implements  of  War  on 
the  U.S.  Munitions  Imports  List. 
DATES:  Written  comments  should  be 
received  on  or  before  February  20. 1996 
to  be  assuied  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Linda  Barnes.  650 
Massachusetts  Avenue  NW.. 
Washington.  DC  20226,  (202)  927-7768. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Debbie  Lee, 
Firearms  and  Explosives  Imports 
Branch.  650  Massachusetts  Avenue 
NW..  Washington.  DC  20226,  (202)  927- 
8230. 


SUPPLEMENTARY  INFORMATION: 

Title:  Records  of  Acquisition  and 
Disposition — ^Registered  Importers  of 
Arms,  Ammunition  and  Implements  of 
War  on  the  U.S.  Munitions  Imports  List 

OAfB  Number:  1512-0386. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  7570/1. 

Abstract:  The  records  of  items  listed 
on  the  U.S.  Munitions  List  are  used  to 
account  for  the  items  on  the  Registered 
Imports  and  this  bureau  in 
investigations  to  insure  compliance 
with  the  Federal  law. 

Current  Actions:  There  are  no  new 
changes  to  this  information  collection 
and  it  is  being  submitted  for  extension 
purposes  only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Niunber  of  Respondents: 

50.  ii^: 

Estimated  TTme  Per  Respondent:  5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  250. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Written  comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 

Dated:  December  IS.  199S. 
|ohn  W.  Magaw, 
Director. 

[FR  Doc.  95-31163  Filed  12-21-9S;  8:45  am] 
aajJNQ  CODE  481»-3t-P 
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contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:00  a.m.  on  TucKsday. 
December  19. 1995.  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Vice  Chairman  Andrew  C. 
Hove.  Jr.,  seconded  by  Director  Eugene 
A.  Ludwig  (Comptroller  of  the 
Currency),  conciured  in  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  that 
Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  a  personnel 
matter. 

By  the  same  ma)ority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  the  change  in  the  subject  matter  of  the 
meeting  was  practicable. 

Dated:  December  20, 1995. 
Federal  Deposit  Insiirance  Corporation 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  95-31259  Filed  12-20-95;  3:28  pm] 
BIUMO  COOE  •714-01-H 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govemnent  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
a  10:55  a.m.  on  Tuesday,  December  19, 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Jonathan  L. 
Fiechter  (Acting  Director,  Office  of 
Thrift  Supervision),  concurred  in  by 
Director  Eugene  A.  Ludwig  (Comptroller 


of  the  Currency),  and  Chairman  Ricki 
Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6). 
(c)(8),  (c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10) 
(^the  "Government  in  the  Sunshine 
Act"  (5  U.S.C  552b(c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street.  N.W..  Washington.  D.C. 

Dated:  December  20. 199S. 
Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
FR  Doc.  95-31260  Filed  12-20-95;  3:28  pm] 

BH.LINO  COOE  •714-01-M 


FEDERAL  HOUStNQ  FINANCE  BOARD 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  60  FR  63573.  December 
11,  1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETINQ:  10  A.M..  December  13. 
1995. 

CHANGES  IN  THE  MEETING:  The  following 
topics  were  withdravra  from  the  open 
portion  of  the  meeting:  Approval  of 
AHP  District  Priorities;  appointment  of 
FHLBank  Public  Interest  Directors; 
appointment  of  FHLBank  Chairs;  and 
repeal  of  Finance  Board  Regulation  on 
Charitable  Donations  by  the  FHLBanks. 

The  following  topic  was  withdrawn 
from  the  close  portion  of  the  meeting: 
FHLBank  of  San  Francisco  Affordable 
Housing  Subsidies  on  Guaranteed  Rate 
Advances. 

The  Board  determined  that  agency 
business  required  its  consideration  of 
these  matters  on  less  than  seven  days 
notice  to  the  public  and  that  no  earUer 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  possible. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker.  Secretary  to  the  Board. 
(202) 408-2837. 

Rita  L  Fair, 

Managing  Director. 

(FR  Doc.  95-31235  Filed  12-20-95;  1:02  pm] 

BILUNG  CODE  •72S-01-P 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  December  18, 1995. 

A  closed  meeting  will  be  held  on 
Wednesday,  December  20, 1995.  at 
10:00  a.m. 

Cotmnissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Wallman.  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Wednesday. 
December  20. 1995.  at  10:00  a.m.,  will 
be: 

Institution  of  injunctive  action 
Settlement  of  injimctive  action 
Settlement  of  administrative  proceedings  of 

an  enforcement  nature 
Opinions 

At  time,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  December  18, 1995. 
Margaret  H.  McFarland. 
Duputy  Secretary. 

(FR  Doc.  95-31236  Filed  12-20-95;  1:04pm) 
BILLMQ  CODE  a010-01-M 
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POSTAL  SERVICE 
39  CFR  Part  111 


Ctasaiflcation  Rafofm;  ImplenMntatlon 
Standards 

AQENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  repr«sents  the  third 
notice  concerning  Classification  Reform 
published  by  the  Postal  Service  for 
public  comment.  On  June  29  and 
August  30. 1995,  th^  Postal  Service 
pubUshed  advance  ^otices  of  proposed 
rulemaking  (60  PR  34056-34069  and  60 
PR  45298-^5323,  respectively).  Each 
provided  information  about  cvurent 
Postal  Service  proposals  and  decisions 
regarding  prospective  rate  eligibility  and 
mail  preparation  standards,  and 
opportimities  for  pi4>lic  comment  on 
those  and  other  impjortant  issues  related 
to  the  Postal  Service's  pending  MC95- 
1  Classification  Reform  proposals.  This 
notice  reviews  the  preceding  months' 
activity  in  this  reganl,  presents 
extensive  discussion  of  comments 
received  on  the  second  notice,  detailed 
descriptions  of  proposals  that  are  new 
or  revised  and  estiniates  of  their  affect 
on  the  mailing  conutumity,  overview 
charts  to  assist  comnenters  in 
understanding  the  implementing 
standards  set  forth  iti  the  proposed  rule, 
and  the  full  text  of  the  D<unestic  Mail 
Manual  standards  the  Postal  Service 
proposes  to  adopt  to  implement  its 
Classification  Reform  proposals. 
DATES:  Comments  on  the 
implementation  process  or  proposed 
standards  must  be  received  on  or  before 
January  22, 1996. 

A00RE8SC8:  Mail  or  deliver  written 
coQunents  to  the  Meager,  Customer 
Mail  Preparation,  l^PS  Headquarters, 
475  LTnlant  Plaza  $W,  Room  6830, 
Washington  DC  20260-2405.  Copies  of 
all  written  comments  will  be  available 
at  the  above  address  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  throqgh  Friday. 
FOR  FURTMER  INFORMATION  CONTACT:  Leo 
F.  Raymond,  (202)  368-5199. 
SUPPLEMENTARY  INFORMATION:  On  March 
24, 1995,  pursuant  to  its  authority  under 
39  U.S.C.  3621,  et  seq.,  the  Postal 
Service  filed  with  tfte  Postal  Rate 
Commission  (PRC)  i  request  for  a 
recommended  decision  on  a  number  of 
mail  classification  reform  proposals. 
The  PRC  designated  the  filing  as  Docket 
No.  MC95-1  and  proceedings  are 
ourently  under  way  before  the  PRC  in 
accordance  with  39: U.S.C.  3624  and  the 
PRC's  rules  of  practice  imder  39  CFR 
3001.  A  notice  of  this  filing,  with  a 


description  of  the  Postal  Service's 
proposals,  was  published  on  April  3, 
1995,  in  the  Federal  Register  by  the  PRC 
(60  FR 16888-16893). 

On  Jime  29, 1995,  the  Postal  Service 
published  for  public  comment  in  the 
Federal  Register  an  advance  notice  of 
proposed  rulemaking  (60  FR  34056- 
34069).  That  notice  included  an 
overview  of  the  Postal  Service's 
proposals  in  MC95-1,  the  process  that 
was  used  in  developing  them,  and  the 
instant  process  being  used  to  prepare  for 
implementation  of  classification  reform 
and  to  begin  development  of  the 
implementing  standards  for  future  use 
in  the  Domestic  Mail  Manual  (DMM). 
The  notice  also  contained  detailed 
information  about  issues  that  had  been 
develop>ed  for  consideration  as  part  of 
the  implementation  process,  prepared  in 
a  format  that  paralleled  the  listing  of 
requirements  in  the  Domestic  Mail 
Classification  Schedule  (DMCS)  poiticm 
of  the  MC95-1  filing.  Among  the 
purposes  for  publishing  the  advance 
notice  was  the  elicitation  of  comments 
on  the  proposed  criteria  under 
consideration  for  inclusion  in  DMM 
implementing  standards,  many  of  which 
had  been  developed  with  the  advice  of 
the  Classification  Reform 
Implementation  Advisory  Groups  (lAGs) 
convened  by  the  Postal  Service  as  part 
of  the  process  described  in  the  notice. 
Readers  who  are  imfamiliar  with  the 
content  of  the  Postal  Service's  MC95-1 
filing,  or  the  process  that  is  under  way 
for  implementation  of  MC95-1.  should 
review  the  June  29  notice. 

On  August  30, 1995,  the  Postal 
Service  published  for  public  comment 
in  the  Federal  Register  a  second 
advance  notice  of  proposed  rulemaking 
(60  FR  45298-45323).  The  second  notice 
reported  a  siunmary  of  the  comments 
received  firom  the  earlier  notice  and 
invited  further  comment  from  interested 
parties  on  updated  proposed 
implementing  standards  and  on  the 
implementation  process  generally. 
Readers  were  advised  that,  following 
review  of  comments  received  for  that 
notice,  the  Postal  Service  would  revise 
its  proposed  implementation  criteria  as 
appropriate  and  use  them  as  the  basis 
for  the  DMM  standards  it  would 
propose  for  adoption  if  the 
Classification  Reform  proposals 
requested  by  the  Postal  Service  in  PRC 
Docket  No.  MC95-1  are  adopted.  Those 
proposed  DMM  standards  are  set  forth 
after  the  discussion  of  comments  from 
the  second  notice. 

Pursuant  to  39  U.S.C.  3624,  the  PRC 
will  issue  a  recommended  decision  on 
the  Postal  Service's  Request  to  the 
Governors  of  the  Postal  Service.  This 
recommendation  is  expected  in  January 


1996.  Pmsuant  to  39  U.S.C.  3625,  the 
Governors  will  act  on  the  PRC's 
recommendations.  If  the  Governors 
determine  to  place  the  PRC's 
recommendations  into  effect,  the  Board 
of  Governors  will  set  an  implementation 
date  for  the  rate  and  classification 
changes  to  take  effect.  Publication  of  a 
notice  aimoxmcing  the  Governors' 
decision  and  the  issuance  of  final 
Domestic  Mail  Classification  Schedule 
and  Rate  Schedule  changes  will  be 
made  immediately  following  the 
Governors'  decision.  After  reviewing  the 
comments  received  on  this  proposed 
rule  in  light  of  the  PRC's 
recommendations  and  of  the  Governors' 
decision,  a  final  rule  will  be  published 
adopting  appropriate  DMM 
implementing  standards  for  the  rate  and 
classification  changes.  Publication  of 
this  final  rule  will  be  either  concurrent 
vdth  publication  of  the  Governors' 
decision  or  as  soon  thereafter  as 
possible. 

Part  A  of  this  notice  sununarizes 
major  changes  that  have  been  made  to 
or  added  to  the  proposed 
implementation  standards  since  the 
second  advance  notice  of  proposed 
rulemaking.  Part  B  provides  an  analysis 
of  comments  received  on  the  second 
notice  and  the  Postal  Service  responses. 
Part  C  provides  a  presort  sununary 
guide  with  charts  for  each  proposed 
rate.  Part  D  contains  a  table  showing  ZIP 
Codes  ineligible  for  Automation  Cairier 
Route  rates.  Part  E  siunmarizes 
proposed  changes  to  the  DMM,  followed 
by  the  proposed  revisions  to  DMM 
standards. 

A.  Maior  Changes  and  Additions  Since 
Angnst  30  Notice 

This  section  identifies  proposed 
additions  and  changes  to  the  DMM 
mailing  standards  that  were  not 
specifically  indicated  in  the  summary  of 
preparation  standards  presented  in  the 
August  30  advance  notice  of  proposed 
rulemaking.  To  aid  readers  in 
identifying  changes  which  might  affect 
them,  this  information  is  provided  in 
the  following  subject  matter  groups:  (1) 
Changes  to  the  proposed  mailing 
standards  described  in  the  August  30 
notice;  (2)  additional  changes  for  the 
reformed  subclasses  of  mail  not 
included  in  the  August  30  notice:  (3) 
changes  generally  affecting  all  classes  of 
mail;  (4)  changes  reflecting  planned 
adjustments  in  postal  operations;  (5) 
changes  affecting  address  matching  for 
all  classes  of  mail;  (6)  changes  affecting 
all  third-class  mail;  (7)  changes  affecting 
nonprofit  third-class  mail;  (8)  changes 
affecting  all  second-class  mail;  (9) 
changes  affecting  preferred  rate  second- 
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class  mail;  and  (10)  changes  affecting  all 
fourth-class  mail.  Unless  otherwise 
stated,  the  Postal  Service  proposes  to 
make  these  changes  effective  at  the  same 
time  as  the  Classification  Reform 
changes  are  implemented. 

1.  Changes  to  Mailings  Standards 
Contained  in  August  30  Notice 

a.  The  proposed  requirement  to  use 
uniform  placement  of  address  elements 
within  Retail  Presort  First-Class,  Regular 
and  Enchanted  Carrier  Route  Standard 
Mail,  and  nonautomation-compatible 
Publications  Service  Periodicals 
mailings  has  been  withdrawn. 

b.  The  proposed  minimiun  quantity 
for  a  package  of  automation-compatible 
Publications  Service  letters  to  qualify 
for  carrier  route  rates  has  been  revised 
from  10  pieces  to  6  pieces.  This  would 
establish  a  standard  6-piece  package 
size  for  all  Publications  Service 
Periodicals. 

c.  New  sortation  criteria  have  been 
added  for  nonautomation-compatible 
letters  for  Publications  Service  and 
Regular  Periodicals.  The  new 
Publications  Service  sortation  proposal 
would  require  preparation  of  packages 
since  this  mail  cannot  be  processed  on 
automation.  The  new  sortation  criteria 
for  Regular  Periodicals  nonbarcoded 
lettOTS  also  would  require  package 
preparation,  and  allows  Regular 
Periodicals  to  qualify  for  presort  rates  in 
the  same  manner  as  today. 

d.  Separate  sortation  criteria  have 
been  added  for  Regular  Periodicals 
barcoded  letters  and  Regular  Periodicals 
barcoded  flats.  As  discussed  in  the 
section  concerning  comments  on  the 
Periodicals  proposals.  Publications 
Service  does  not  have  a  separate 
barcoded  rate  and  carrier  route  mail 
may  be  coimted  toward  the  85%  ZIP+4 
or  delivery  point  barcoded  requirement. 
However,  the  Regular  subclass  has 
separate  3/5  and  Basic  Barcoded  rates. 
For  Postal  Service  processing  efficiency. 
Regular  Periodicals  mailers  wishing  to 
qualify  for  the  separate  Barcoded  letter 
and  flat  rates  must  prepare  separate 
Barcoded  rate  mailings  meeting  a 
separate  85%  barcoding  requirement 
that  does  not  include  the  carrier  route 
portion  of  the  mailing,  and  that  does  not 
include  firm  packages.  These  pieces  are 
excluded  because  they  are  not  processed 
on  automation.  These  new  Regular 
barcoded  letter  preparation  proposals 
reflect  the  new  tray  sortation  levels  that 
will  be  implemented  with  Classification 
Reform.  The  current  10-piece  5-digit 
package,  50-piece  3-digit  package,  and 
10-piece  AADC  package  standards  are 
retained  to  maintain  eligibility  for  the  3/ 
5  Barcoded  rates.  Since  the  proposed 
Regular  Barcoded  letter  rates  do  not 


provide  for  a  separate  5-digit  Barcoded 
rate  and  a  separate  3-digit  Barcoded 
rate,  but  rather  a  combined  3/5 
Barcoded  rate,  the  preparation  of  all 
possible  5-digit  packages  before 
preparing  3-digit  packages  will  be 
required. 

e.  Automation-compatible 
Publications  Service  letter-size  mailings 
also  have  only  one  rate  for  noncarrier 
route  sorted  mail.  Because  there  is  no 
separate  5-digit  Barcoded  rate  for  this 
mail,  preparation  of  all  possible  5-digit 
travs  will  be  required. 

I.  The  presort  requirements  for 
Regular  Standard  Mail  letters  have  been 
revised  to  incorporate  a  minimum  of 
150  pieces  of  mail  for  a  3-digit 
destination  to  qualify  for  3/5  presort 
rates  and  to  prepare  5-digit  and  3-digit 
tray  levels.  This  reflects  a  consistent 
application  of  a  150-piece  criterion  to 
qualify  for  5-digit  and  3-digit  rates  for 
letter  mail  (with  the  exception  of 
barcoded  Regular  Periodicals).  This 
proposal  would  also  keep  qualification 
levels  for  3/5  rates  at  levels  somewhat 
equivalent  to  current  preparation 
standards. 

g.  Within  First-Class  and  Standard 
Automation  Mail,  and  automation- 
compatible  Publications  Service  letters, 
a  proposed  requirement  for  a  minimimi 
of  150  pieces  of  mail  to  an  AADC 
destination  before  mailers  may  prepare 
an  AADC  tray  has  been  added.  This 
proposal  also  reflects  the  Postal 
Service's  desire  to  maintain  a  consistent 
150-piece  tray  preparation  criteria  for 
barcoded  letter  mail. 

h.  A  requirement  has  been  added  to 
the  proposal  that  all  letter  mail  be 
prepared  in  trays  under  the  reformed 
subclasses,  including  Enhanced  Carrier 
Route  Standard  Mail,  and  Regular  and 
Publications  Service  Periodicals.  This 
requirement  is  discussed  in  more  detail 
below  in  the  section  on  letters. 

i.  With  certain  exceptions  for  local 
mailings  and  some  pallet  levels,  all 
letter  and  flat  trays  containing  mail  in 
the  reformed  subclasses  would  have  to 
be  sleeved  and  strapped.  This  is 
discussed  in  more  detail  below  in  the 
section  on  letters. 

j.  The  proposed  standards  have  been 
revised  concerning  the  preparation  of 
pieces  that  meet  the  stand^s  for  both 
letter-size  and/automation-compatible 
flat-size  mail,  and  that  are  prepared  as 
packages  placed  directly  on  pallets.  The 
revision  would  limit  the  amount  of 
Regular  Standard  Mail  that  can  be 
palletized  in  this  manner  to  10%  of  the 
total  pieces  in  the  mailing  job.  This  is 
discussed  in  more  detail  below  in  the 
section  on  flats. 

k.  Because  of  the  differences  in 
presort  and  rate  eligibility  criteria,  tht 


proposed  option  to  combine  letter-size 
mailings  of  Regular  and  Publications 
Service  Periodicals  has  been  removed. 

1.  The  provision  for  local  approval  to 
prepare  First-Class  Mail  in  pouches  has 
been  removed  fitim  the  DMM.  This 
provision  was  primarily  to  allow 
pouching  of  flat-size  pieces  and  parcels. 
Because  DMM  provisions  have  bieen 
proposed  for  traying  flat-size  pieces  and 
sacking  First-Class  parcels,  the 
provision  for  local  approval  of  pouching 
is  no  longer  needed. 

m.  The  qualification  criteria  for 
Destination  Delivery  Unit  discounts  for 
Standard  Mail  and  Publications  Service 
Periodicals  have  been  revised  to  require 
that  mailers  to  take  carrier  route  sorted 
mail  to  the  postal  facility  where 
sequencing  of  the  mail  takes  place.  For 
Automation  Standard  Mail  and  for 
automation-compatible  carrier  route 
letter-size  Publications  Service 
Periodicals,  this  could  be  the  facility 
where  the  carrier  sequence  barcode 
sorter  (CSBCS)  that  sequences  this  mail 
is  located,  rather  than  the  facility  were 
the  carrier  is  located. 

n.  The  proposal  to  require  that 
addresses  in  Retail  Presort  and 
Automation  First-Class  mailings  be 
updated  for  moves  within  6  months  of 
the  mailing  has  been  clarified  to 
indicate  that  it  would  become  effective 
as  a  rate  ehgibility  requirement 
begiiming  6  months  after  Classification 
Reform  implementation,  or  January  1,    • 
1997,  whichever  is  sooner. 

2.  Additional  Proposed  Changes  for 
Reformed  Subclasses  Not  Specified  in 
August  30  Notice 

a.  New  sack  sortation  standards  for 
First-Class  parcels  have  been  added. 
Because,  the  preparation  of  parcels  in 
flats  trays  is  generally  inappropriate, 
sack  preparation  criteria  have  been 
added  for  this  processing  category  of 
First-Class  Mail. 

b.  Clarification  has  been  added  that 
Publications  Service  mailings  may 
include  in-county  pieces  even  though 
such  pieces  do  not  count  toward  the 
eligibility  requirements  for  the 
Publications  Service  rates. 

c.  For  all  mailings  under  the  reformed 
subclasses,  provisions  have  been  added 
requiring  the  preparation  of  a  less-than- 
fuU  3-digit  tray  for  each  3-digit  ZIP  Code 
of  the  SQ^  that  serves  the  entry  post 
office.  This  would  allow  small 
quantities  of  local  mail  to  avoid  being 
transported  to  and  processed  at  an  ADC 
or  AADC,  resulting  in  better  service  and 
expanding  the  opportunity  for  Standard 
Mail  and  Periodicals  to  obtain 
destination  SCF  rates. 

d.  The  rules  in  this  notice  reflect  the 
Postal  Service's  intent  to  allow  mailers 
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to  include  only  pieces  with  postage 
affixed  at  an  Automation  First-Class  or 
Standard  rate  in  mailings  presented 
under  the  value  added  refund  (VAR) 
procedures  in  DMM  P014.4.  That  the 
relationship  between  mailers 
participating  in  the  VAR  process,  such 
as  presort  bureaus,  and  their  customers 
is  that  letter-size  pieces  coming  into 
their  operations  arq  intended  to  be 
incorporated  into  t^e  automation 
mailstream.  Requir^g  postage  to  be 
affixed  at  an  automation  rate  will 
simplify  the  documentation  and 
verification  process  for  mailers,  their 
customers,  and  the  Postal  Service  by 
reducing  the  number  of  different  rates 
for  which  value  added  computations 
must  be  made.        I 

3.  Proposed  Changes  That  Generally 
Affect  All  Classes 

a.  Maridng  requinements  that  reflect 
the  proposed  new  dlass  and  subclass 
names  have  been  added  throughout  the 
DMM.  In  order  to  make  it  easier  to  apply 
the  rate/subclass  markings  that  are 
planned  under  Classification  Reform,  an 
option  has  also  bee|i  added  to  allow 
placement  of  these  markings  on  the 
optional  endorsement  line,  in  front  of 
the  package  label  information. 
Furtiiermore,  the  current  required  walk- 
sequence  markings  for  Regular  and 
Publications  Service  Periodicals,  and  for 
Automation,  Enhanced  Carrier  Route, 
and  Regular  Standard  Mail  have  been 
changed  from  'WS*  to  "WSH"  or 
"WSS"  to  facilitate  obtaining  separate 
cost  information  fov  pieces  mailed  at  the 
High  Density  and  Saturation  rates, 
respectively. 

b.  Appropriate  labeling  list 
information  has  been  added  for  trays, 
sacks,  and  pallets.  The  ADC  labeling 
list,  DMM  LlOl,  proposed  in  this  notice 
to  apply  more  generally  and  not  to  First- 
Class  Mail  only,  has  been  redesignated 
accordingly  as  DMM  L004. 

c.  Provisions  havf  been  added  to  the 
DMM  that  require  mailings  of  different 
subclasses  to  be  prepared  as  separate 
mailings,  to  meet  s^arate  minimum 
quantity  requiremef  ts,  and  to  bear 
appropriate  rate/su^lass  markings  and 
appropriate  postaga 

d.  Specific  stances  have  been 
included  in  proposed  DMM  M020  and 
M033  about  how  to  place  mail  in  trays, 
when  to  package,  ai|d  what  packaging 
material  is  permitted. 

e.  Pallet  preparation  rules  are  also 
included  in  this  prqposal.  These  pallet 
rules  reflect  the  standards  contained  in 
a  separate,  recently  |published  final  rule 
on  pallet  preparation  that  adopts 
changes  pertaining  to  the  physical 
characteristics  of  pallet  loads,  such  as 
minimum/maximufi  height  and  weight 


limits,  and  provisions  for  triple- 
stacking.  That  final  rule  is  expected  to 
appear  in  the  Federal  Register  on 
December  20, 1995.  It  adopts  changes 
proposed  on  July  31, 1995  (60  FR 
39080-39088).  Although  those  changes 
are  not  affected  by  the  Postal  Service's 
Classification  Reform  proposal,  they  are 
included  in  this  proposed  rule  for 
providing  the  entire  set  of  rules  on 
pallets  as  they  would  look  like  after 
Classification  Reform.  The  pallet  rules 
in  this  proposal  also  contain  proposed 
DMM  standards  on  levels  of  pallet 
sortation  and  requirements  to  prepare 
pallets  of  Standard  Mail  and  Periodicals 
sorted  to  the  finest  levels,  which  are 
affected  by  Classification  Reform.  These 
proposals  are  open  to  further  comment. 

4.  Proposed  Changes  That  Reflect 
Adjustments  in  Postal  Operations 

The  Postal  Service  plans  to  make 
changes  in  its  processing  networks  to 
reflect  changes  that  have  occurred  over 
time,  and  to  implement  improvements 
to  the  way  it  processes  and  transports 
mail.  One  change  is  the  elimination  of 
the  current  state  distribution  center 
(SDC)  network  for  non-First-Class 
letters,  flats,  and  irregular  parcels.  The 
Postal  Service  plans  to  eliminate  this 
network  and  merge  the  mail  currently 
processed  (SDC,  state,  and  mixed  states 
sorted  mail)  into  the  area  distribution 
center  (ADC)  network  currently  used  for 
First-Class  Mail.  This  change  should 
enhance  service  for  SDC  and  state  mail, 
provide  a  finer  breakdown  of  this  mail 
for  more  precise  sortation  and 
transportation  (the  ADC  network  has 
more  processing  centers  than  the  SDC 
network),  and  reduce  the  redundancies 
of  two  overlapping  processing  networks. 
With  this  change,  all  letters,  flats,  and 
irregular  parcels  will  be  processed  on 
the  same  network.  As  a  result,  the  Postal 
Service  expects  to  improve  service  and 
reduce  the  handlings  for  processing  this 
mail. 

The  Postal  Service  also  plans  to 
eliminate  the  current  option  for  mailers 
to  prepare  mail  sorted  to  specific  multi- 
ZIP  Coded  post  offices  (listed  in  DMM 
LOOl).  Due  to  changes  in  Postal  Service 
operations,  this  level  of  sortation  no 
longer  provides  additional  value  to  the 
Postal  Service  because  most  of  this  mail 
is  now  sorted  at  a  mail  processing  plant 
that  serves  such  post  offices.  The  Postal 
Service  has  itself  stopped  preparing 
most  such  sortations.  Moreover,  the 
implementation  of  letter  and  flat 
automation  has  reduced  the  need  for 
these  separations  because,  for  this  mail, 
it  is  more  efficient  to  process  larger 
quantities  of  mail  made  up  to  fewer 
sortation  levels. 


The  Postal  Service  plans  to 
implement  the  transition  from  the  SDC 
network  to  the  ADC  network  and  to 
eliminate  optional  city  preparation 
when  it  implements  the  rate  and 
classification  changes  that  result  from 
Classification  Reform.  Making  all  these 
changes  at  the  same  time  will  have  less 
impact  on  postal  operations  and  on 
mailers  than  if  they  were  made  in 
stages.  The  Postal  Service  proposes  to 
apply  these  changes  systemwide  to  all 
affected  subclasses  of  mail,  both 
reformed  and  not,  in  order  to  obtain  the 
maximum  benefit.  Preferred  Rate 
Periodicals,  however,  will  retain  the 
option  of  being  prepared  in  optional  dty 
packages  and  sacks,  because  eliminating 
them  could  affect  qualification  for  the 
Level  H  rates. 

A  less-than-systemwide 
implementation  of  the  AE)C  network 
would  compel  the  Postal  Service  to 
maintain  SDC,  states,  and  mixed  states 
processing  and  optional  city  preparation 
for  only  a  portion  of  the  letter,  flat,  and 
irregular  parcel  mailstreams.  This  dual 
system  would  comphcate  processing 
and  would  impose  unwarranted  costs 
for  separate  facilities,  equipment,  and 
personnel  for  a  greatly  reduced  volume 
of  SDC  network  mail. 

Therefore,  the  Postal  Service  proposes 
to  eliminate  the  optional  dty  package 
and  sack-sortatron  level  and  to  eliminate 
the  SDC,  state,  and  mixed  states  package 
and  sack  sortation  levels  for  all  current 
second-  and  third-class  letters  and  flats 
and  all  current  third-  and  fourth-class 
irregular  parcels,  except  Preferred  Rate 
Periodicals,  which  will  retain  the  option 
of  being  prepared  in  optional  city 
packages  and  sacks.  The  SDC,  state,  and 
mixed  states  package  and  sack  sortation 
levels  will  be  replaced  by  ADC  and 
mixed  AE)C  package  and  sack  sortation. 

Customers  should  note  that  because 
alignment  of  the  Postal  Service's 
processing  and  distribution  networks  is 
an  ongoing  process,  the  facilities  listed 
as  ADC/AADC  destinations  at  the  time 
that  Classification  Reform  is 
implemented  might  differ  from  those 
shown  in  the  DN^  labeling  lists 
contained  in  this  proposal.  Some  ZIP 
ranges  might  change,  and  some  facilities 
currently  identified  as  ADC  or  AADC 
destinations  might  be  realigned.  The 
same  range  of  ZIP  Codes  also  might  be 
assigned  to  different  ADC  facilities, 
depending  on  the  class  of  mail. 

5.  Proposed  Changes  Affecting  Address 
Matching  for  All  Mail 

The  Postal  Service  has  also  been 
developing  improvements  in  the 
product  cycle  and  the  update  schedule 
for  its  Address  Information  System 
(AIS)  products.  In  conjunction  with  the 


Classification  Reform  case,  the  Postal 
Service  proposed  adopting  a  bimonthly 
update  frequency  for  its  AIS  products.  It 
also  proposed  requiring  that  carrier 
route  information  used  in  qualifying  for 
all  carrier  route  rates  be  obtained 
through  a  match  to  a  current  Carrier 
Route  Information  System  (CRIS) 
scheme  or  other  AIS  product  that 
contains  carrier  route  coding 
information  no  more  than  90  days 
before  the  date  of  the  mailing.  This 
change  is  necessary  due  to  the  proposed 
increase  in  the  issuance  cycle  of  AIS 
products  and  the  need  to  standardize 
the  time  frames  applicable  to  the  use  of 
those  products.  A  more  detailed 
discussion  of  this  change  is  set  forth 
below  in  the  section  on  the  addressing 
proposals  in  the  August  30  notice.  The 
Postal  Service  proposes  to  apply  these 
AIS  changes  to  carrier  route  mailings  of 
all  classes  and  subclasses.  Given  the 
frequency  of  route  adjustments  that  will 
occur  over  the  next  few  years, 
maintaining  the  old  matching  schedule 
for  some  carrier  route  mail  while 
changing  it  for  other  mail  would  be 
confusing,  costly  and  irrational  because 
of  overlapping  required  xipdates. 

Mailers  at  ZlP-f  4  and  Barcoded  rates 
will  also  be  required  to  use  a  ourent 
database  as  defined  under  new  release 
date  schedules  when  matching 
addresses  to  the  ZIP-f4  databeee. 
Mailings  prepared  under  subdasses  not 
included  under  the  current  proposals 
for  Classification  Reform  would  need  to 
have  their  addresses  matched  to  the 
ZIP+4  database  using  CASS-  or  MASS- 
certified  address  matching  software 
once  a  year,  whereas  mailings  prepared 
under  the  reformed  subclasses  would 
need  to  have  this  match  performed  at 
least  once  every  6  months.  The 
frequency  at  which  address  matching 
software  must  obtain  CASS/MASS 
certification  also  will  not  change. 

6.  Changes  Affecting  All  Third-Class 
Mail 

a.  Due  to  the  proposed  adoption  of  the 
name  Standard  Mail  as  part  of 
Classification  Reform  for  all  mail 
currently  in  third-  and  fourth-class  mail, 
the  Postal  Service  proposes  to  change 
the  class  abbreviatidhs  from  3C  to  STD 
for  sack,  tray,  and  pallet  labels  for 
current  third-class  mail  (which  will  be 
known  as  Standard  Mail  (A)). 

b.  To  make  it  easier  to  apply  the  rate/ 
subclass  markings  that  are  proposed 
under  Classification  Reform,  this 
proposal  would  allow  Standard  mailers 
the  option  of  placing  these  markings  on 
the  optional  endorsement  line,  in  front 
of  the  package  label  information. 


7.  Proposed  Changes  Affecting 
Nonprofit  Third-Class  Mail 

As  a  convenience  to  Nonprofit 
Standard  mailers,  the  Postal  Service 
proposes  to  allow  an  optional 
preparation  of  Nonprofit  Standard  Mail 
under  the  rate  eligibility,  presort  rules, 
PAVE-certified  presort  software  or 
standardized  documentation 
requirements,  and  address  quality  and 
acciuacy  standards  for  the  reformed 
subclasses.  The  current  third-class 
nonprofit  rates  would  apply  to  such 
mailings.  For  example,  mailers  could 
choose  to  prepare  a  letter-size  Nonprofit 
3/5  and  Basic  mailing  under  the 
preparation  rules  for  the  Regular 
Standard  Mail  subclass.  This  would 
mean  that  the  addresses  would  have  to 
be  matched  to  the  correct  5-digit  ZIP 
Code  no  more  than  1  year  before  the 
date  of  mailing;  PAVE-certified  software 
would  have  to  be  used  to  presort  the 
mailing  or  standardized  documentation 
would  have  to  be  submitted  with  the 
mailing;  the  pieces  would  have  to  be  in 
groups  of  150  pieces  to  a  3-digit  area 
trayed  to  5-digit  and  3-digit 
destinations,  with  the  trays  sleeved  and 
strapped.  The  current  nonprofit  third- 
class  3/5  rates  would  apply  to  groups  of 
150  pieces  for  a  3-digit  area  properly 
presorted  under  the  Regular  Standard 
Mail  standards.  Preparation  of  Nonprofit 
Standard  Mail  under  the  rules  for 
Regular,  Automation,  or  Enhanced 
Carrier  Route  Standard  Mail  would  also 
enable  it  to  be  combined  (comailed) 
with  mailings  of  those  subclasses. 

8.  Proposed  Changes  Affecting  All 
Current  Second-Class  Mail 

a.  Due  to  the  change  in  the  name  of 
second-class  mail  that  is  proposed  with 
implementation  of  Classification 
Reform,  the  Postal  Service  proposes  to 
change  the  class  abbreviations  fttjm  2C 
or  NEWS  to  PERIOD  or  NEWS,  as 
applicable,  for  sack,  tray,  and  pallet 
lalrels  for  all  Periodicals,  including 
Preferred  Rate  Periodicals.  In  addition, 
the  mail  processing  category  of  the  mail 
will  be  required  to  follow  the  class 
abbreviation  on  the  second  line  of  the 
sack  or  tray  label,  making  those 
standards  for  Periodicals  consistent 
with  other  classes  of  mail,  and  assist 
Postal  Service  mail  processing 
personnel  in  directing  containers  of 
Periodicals  to  the  proper  operation. 

b.  The  Periodicals  imprints  required 
as  part  of  the  identification  statement 
would  be  changed  from  "Second-Class 
Postage  Paid  at  *  *   *"and 
"Application  to  Mail  at  Second-Class 
Postage  Rates  is  Pending  at  *  *  *"  to 
"Periodicals  Postage  Paid  at  *  *  *"and 


"Application  to  Mail  at  Periodicals 
Postage  Rates  is  Pending  at  *   *  *." 

9.  Proposed  Changes  Affecting  Preferred 
Rate  Second-Class  Mail 

As  a  convenience  to  Preferred  Rate 
Periodicals  mailers,  the  Postal  Service 
proposes  to  allow  the  optional 
preparation  of  Preferred  Rate  Periodicals 
imder  the  presort  and  eligibility  rules 
for  Regular  Periodicals  (including 
addressing  and  PAVE-certified  or 
standardized  documentation  standards). 
The  current  second-class  preferred  rates 
would  apply  to  such  mailings.  For 
example,  if  a  mailer  chose  to  prepare  a 
letter-size  Nonprofit  Level  G  and  H 
mailing  under  the  preparation  rules  for 
the  Regular  Periodicals  3/5  and  Basic 
rates,  the  pieces  would  have  to  be 
trayed,  sleeved,  and  strapped,  and 
optional  dty  and  optional  SCF 
sortations  could  not  be  performed.  The 
Level  H  rates  would  apply  only  to  5- 
digit  and  unique  3-digit  packages 
properly  sorted  to  5-digit  and  3-digit 
trays. 

10.  Proposed  Changes  Affecting  All 
Current  Fourth-Class  Mail 

Due  to  the  change  in  the  name  of 
foiulh-class  mail  that  is  proposed  with 
implementation  of  Classification 
Reform,  the  Postal  Service  proposes  to 
change  the  class  abbreviations  bom  4C 
to  STD  4C  for  sack  labels  for  fourth-class 
mail  (which  will  be  known  as  Standard 
Mail  (B)),  and  to  change  the  rate 
markings  "Spedal  Fourth-Class"  and 
"Presorted  Spedal  Fourth-Class"  to 
"Spedal  Standard  Mail"  and  "Presorted 
Special  Standard  Mail"  to  agree  with 
the  revised  names  for  these  types  of 
mail. 

B.  Summary  of  Comments  From  Second 
Notice 

The  Postal  Service  received  49  pieces 
of  correspondence  offering  a  total  of  207 
comments  on  the  August  30  notice. 
Respondents  included  major  mailer 
associations,  individual  publishers, 
printers,  presort  bureaus,  mailers,  and 
private  citizens.  As  with  the  first  notice, 
the  comments  do  not  lend  themselves  to 
easy  categorization  or  direct  association 
witli  specific  provisions  in  the  second 
notice.  Rather,  commenters  tended  to 
speak  to  general  areas  of  concern,  such 
as  automation,  or  to  common  aspects  of 
several  proposed  criteria,  such  as  tray 
volumes  for  several  different  presort 
levels.  Although  the  proposals  were 
replicated  in  the  second  notice  in  the 
same  format  as  in  the  first,  comments 
tended  to  aggregate  these  into  a  single 
response. 

The  largest  single  area  to  which 
comments  were  directed  in  general  was 
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the  preparation  df  automation  mail 
(First-Class  Mail  end  Standard  Mail): 
approximately  70  comments  discussed 
issues  in  that  are*.  Addressing  issues 
were  the  focus  ofl28  comments, 
although  other  comments  mentioned 
addressing  issues  to  a  degree. 
Publications  Seryice  was  the  subject  of 
13  comments.  Nonautomation  First- 
Class  (Retail  subclass)  and  Standard 
Mail  (Regular  and  Enhanced  Carrier 
Route  subclasses!  received  a  total  of  2 
and  27  comment^,  respectively.  Another 
26  comments  discussed  general  issues, 
including  some  (Kke  the  wisdom  of 
classification  refcrm)  that  are  beyond 
the  scope  of  this  nilemaking.  The 
specific  points  raised  in  the  comments 
are  presented  bel(>w,  organized  by 
subject  areas  represented  by  the 
Implementation  Advisory  Groups 
(lAGs):  letters,  flats,  addressing,  and 
publications.  Miscellaneous  issues  are 
reported  thereafter.  Readers  are  invited 
to  comment  on  th^  proposed  DMM 
provisions  and  to  identify  additional 
proposals  or  issues  that  warrant 
inclusion  in  Qass{fication  Reform 
implementation  plans. 

1.  General  Coauntnts 

a.  Minimum  Quailtity  Requirements 

One  commenteil  asked  whether 
separate  200-piece  minimums  will  be 
required  for  each  Standard  Mail 
subclass  when  tha  mailings  are 
commingled  on  pallets.  Each  subclass  of 
Standard  Mail  (Automation,  Enhanced 
Carrier  Route,  and' Regular)  will  be 
required  to  meet  a  separate  200-piece 
minimum  quantitv  requirement,  and 
each  subclass  of  First-Class  Mail 
(Automation  and  Itetail)  will  have  to 
meet  a  separate  50D-piece  minimum 
quantity  requirement. 

b.  Definitions  of  Mailing  and  Mailing 
lob  I  *  * 

One  commenter  requested 
clarification  of  what  a  mailing  and  a 
mailing  job  will  b«(  under  Classification 
Reform.  This  comi^ienter  noted  that 
because  the  Postal  Service  indicated 
that  it  will  allow  mailings  of  different 
subclasses  to  be  claimed  on  the  same 
mailing  statement,  that  the  current 
axiom  that  "a  mailing  statement  equals 
a  mailing"  cannot  be  used.  This 
commenter  also  requested  a  definition 
of  a  mailing  job  as  used  in  the 
description  of  when  pieces  meeting  the 
standards  for  both  letter-size  and 
barcoded  flat-size  pieces  may  be 
prepared  as  packa^  on  pallets.  He 
specifically  asked  whether  there  will  be 
time  limits  such  a&  a  day,  week,  or 
month  for  a  mailing  job. 


A  mailing  may  include  only  one 
subclass  and  only  one  mail  processing 
category  (e.g.,  letter,  flat)  and  is  reported 
on  a  mailing  statement  A  mailing  job, 
defined  by  the  mailer  and  agreed  to  by 
the  local  business  mail  entry  unit, 
contains  the  total  pieces  meant  to  be 
mailed  to  a  defined  set  of  addresses.  A 
mailing  job  may  contain  more  than  one 
mailing  (e.g.  more  than  one  subclass). 

c.  Presort  Accuracy  Validation  and 
Evaluation  (PAVE) 

The  Postal  Service  has  proposed  to 
require  use  of  PA VE-certified  software 
or  standardized  documentation  when 
preparing  mailings  under  any  of  the 
reformed  subclasses.  Nine  comments 
were  received  regarding  this  proposal, 
five  of  which  included  requests  for 
clarification  of  standards. 

Two  commenters  wanted  a  definition 
of  "standardized  dociunentation"  and 
examples  of  any  required 
documentation  along  with  more  clearly 
defined  requirements.  One  asked 
whether  PAVE  certification  will  be 
available  before  the  implementation  of 
Classification  Reform.  A  commenter  that 
uses  software  developed  in-house  asked 
how  the  requirement  for  PAVE 
certification  afSscts  in-house  software 
developers  and  requested  further 
clarification  of  PAVE.  Another 
commenter  e}q)ressed  concerns  about 
documenting  overflow  trays  and 
requested  clarification  of  content 
dociunentation  for  allowed  overflow 
trays. 

A  utility  company  said  that  it  would 
like  uniform  requirements  for  mailing 
documentation  and  a  single 
computerized  mailer  file,  possibly 
accessible  by  permit  number,  that 
would  document  Postal  Service 
certification  of  software  and  mailing 
processes.  A  second  utility  company 
believed  that  CASS,  which  focuses  on 
address  quality,  and  PAVE  are 
duplicative  in  nature  and  su^ested  that 
public  utility  mailera  who  use  CASS- 
certified  software  and  update  customer 
moves  within  the  prescribed  time  fi^me 
should  t)e  exempt  from  the  requirement 
to  use  PAVE  software. 

PAVE  and  CASS  are  not  duplicative. 
CASS  tests  the  ability  of  address 
matching  suflware  to  match  addresses 
correctly  to  the  Postal  Service  ZIP+4 
database  and  to  apply  proper  barcodes. 
PAVE  tests  the  ability  of  presort 
software  to  sort  addresses  correctly 
according  to  Postal  Service  sortation 
requirements  and  to  produce  accxuvte 
presort  and  postage  documentation  and 
accurate  mailing  statement  facsimiles. 

The  Postal  Service  plans  to  have 
PAVE  testing  available  for  all  reformed 
subclasses  prior  to  implementation  of 


Classification  Reform.  PAVE 
certification  does  not  remove  the 
requirement  to  submit  dociunentation 
with  each  mailing  where  documentation 
is  required.  This  is  because  PAVE  tests 
the  ability  of  the  software  program  to 
sort  properly,  but  does  vXA  test  the 
mailer's  proper  use  of  it  or  application 
of  proper  mailing  parameters  to  each 
mailing.  PAVE  also  tests  the  ability  to 
prepare  properly  formatted  mailing 
statement  facsimiles.  The  Postal  Service 
also  plans  to  make  production  of 
standard  documentation  a  requirement 
for  PAVE  certification.  Software  that  is  ' 
developed  in-house  may  be  PA  VE- 
certified.  Requests  for  PAVE 
certification  information  and  tests 
should  be  directed  to:  PAVE  Program, 
National  Customer  Support  Center, 
United  States  Postal  Service,  6060 
Primacy  Pky  Ste  101,  Memphis  TN 
38188-0001 

Mailers  will  have  the  choice  of  using 
either  PA  VE-certified  software  or 
standardized  documentation,  regardless 
of  whether  they  use  presort  software. 
Therefore,  mailera  not  using  software  to 
sort  their  mail  will  not  need  to  meet  the 
PAVE  requirements.  However,  such 
mailera  must  be  able  to  present 
standardized  documentation  for  those 
mailings  that  require  documentation. 
Standardized  documentation 
requirmnents  are  still  being  developed 
and  will  be  published  for  comment  in 
a  separate  proposed  rule.  The  Postal 
Service  expects  to  publish  this  proposal 
in  the  Federal  Reg^ter  by  early 
February  1996.  Questions  concerning 
whether  overflow  trays  will  need  to  be 
documented  also  will  be  addressed  in 
that  notice. 

The  request  for  a  single  computerized 
mailer  file,  possibly  accessible  by 
permit  number,  that  would  document 
Postal  Service  certification  of  software 
and  mailing  processes  is  more  related  to 
a  system  certification  approach  to  mail 
acceptance.  Although  this  is  an  idea  that 
will  be  considered  for  the  future,  it  will 
not  be  developed  and  deployed  by  the 
time  of  Classification  Reform 
implementation. 

2.  Automation  Subclasses 

a.  100%  Barcoding 

The  Postal  Service  Kas  proposed  that 
First-Class  and  Standard  Mail 
Automation  subclasses  be  composed  of 
100%  delivery  point  barcoded  pieces  for 
lettera  and  100%  ZIP-t-4  barcoded  or 
delivery  point  baicoded  pieces  for  flats. 
Fifteen  commenters  responded  to  the 
projposal  for  100%  barcoding. 

Tnree  conunentere  supported  this 
proposal  because  it  promotes  higher 
quality  addresses.  Four  commentera 


indicated  that  they  cannot  obtain  100% 
barcoding  of  their  mailing  lists.  Six 
commentera  expressed  doubts  that  the 
goal  could  be  achieved  because  current 
matching  software  is  too  restricted  ft-om 
making  matches  to  the  ZIP+4  file  and 
because  data  missing  bom  the  file 
prevents  a  match. 

Mailere  with  good  quality  addresses 
can  obtain  delivery  point  barcodes  on 
their  mailpieces.  If  they  cannot,  those 
pieces  can  be  mailed  at  the  appropriate 
subclass  rates  for  nonbarcoded  mail. 
Having  identified  a  need  for  accurate 
barcodes  to  ensure  proper  automated 
sortation,  the  Postal  Service  tests  and 
certifies  address  matching  software  to 
ensure  that  the  software  is  producing 
correct  barcodes.  Because  only  correct 
barcodes  are  acceptable,  software  is 
controlled  to  help  ensure  that  a  barcode 
will  not  be  applied  if  an  incomplete  or 
otherwise  poor  quality  address  inhibits 
reliable  coding.  The  Postal  Service  is 
proposing  reduced  postage  rates  for  mail 
with  correct  barcodes.  Those  rates  were 
not  designed  to  apply  to  nonbarcoded 
mail  or  to  mail  with  incorrect  barcodes. 
Incorrect  barcodes  cause  misdirected 
mailpieces,  in  turn  causing  increased 
costs  and  reducing  the  Postal  Service's 
ability  to  provide  timely,  consistent 
delivery  service.  To  aid  mailere  with 
barcoding,  the  Postal  Service  already 
has  a  variety  of  tools  for  improving 
address  quality.  If  the  mailer  cannot  use 
CASS-  or  MASS-cartified  software  to 
successfully  barcode  some  of  its  mail 
(vrith  a  delivery  point  barcode  or,  for 
flats,  a  correct  2aP+4  barcode),  the 
mailer  will  be  required  to  mail  those 
pieces  at  the  Retail  First-Class  or 
Regular  Standard  rates. 

One  commenter  wanted  Address 
Element  Correction  extended  to  small 
mailere.  The  current  limit  is  10,000 
address  records.  However,  smaller  lists 
may  be  acceptable.  Interested  mailera 
should  call  the  National  Customer 
Support  Center  at  (800)  238-3150.  The 
National  Customer  Support  Center  can 
also  provide  information  on  a  variety  of 
other  address  quality  improvement 
products  and  services. 

Four  commentera  indicated  that 
improvements  in  address  correction 
service  are  needed,  one  of  whom  stated 
that  carriere  often  do  not  provide 
address  corrections  if  they  can  deliver 
the  mailpiece.  Although  changes  to 
address  correction  service  are  beyond 
the  scope  of  this  rulemaking,  the  Postal 
Service  is  mindful  of  the  need  for 
quality  address  corrections,  especially 
to  addresses  beyond  those  corrections 
generated  by  a  change  of  address  order. 

One  commenter  wanted  confirmation 
that  the  100%  delivery  point  barcoding 
requirement  applies  to  bulk  outgoing 


mailings  and  not  courtesy  reply, 
business  reply,  and  Business  Reply  Mail 
Accounting  System  (BRMAS)  mail.  The 
100%  delivery  point  barcoding 
requirement  for  lettera  applies  only  to 
letter-size  mailings  entered  as 
Automation  First-Class  Mail  or  Standard 
Mail.  Under  Classification  Reform. 
BRMAS  mail  will  continue  to  be 
required  to  bear  a  ZIP+4  barcode 
assigned  by  the  Postal  Service. 
However,  as  part  of  Classification 
Reform,  the  Postal  Service  does  plan  to 
implement  a  requirement  that,  by 
January  1, 1997,  all  reply  lettera  and 
cards  included  as  enclosures  to 
Automation  subclass  mailings  must  bear 
a  proper  facing  identification  mark 
(FIM)  and  correct  barcode.  This  would 
apply  to  courtesy  reply  mail  and  current 
non-BRMAS  business  reply  mail.  A 
further  discussion  of  this  requirement  is 
in  a  later  section  of  these  comments. 

One  commenter  requested  that  5-digit 
and  unique  ZIP+4  codes  be  permitted  to 
qualify  as  a  delivery  point  barcode  so  as 
not  to  limit  internal  sorting 
opportunities.  Another  commenter 
wanted  continued  acceptance  of  unique 
5-digit  and  ZIP+4  barcodes  at  barcoded 
rates,  stating  that  software  can  recognize 
and  count  these  barcodes  as  delivery 
point  barcodes. 

Currently,  barcodes  must  be  11-digit 
delivery  point  barcodes  in  order  to 
qualify  for  letter-size  barcoded  rates. 
Although  unique  5-digit  and  certain 
ZIP+4  codes  may  represent  the  final 
delivery  point  for  some  mailpieces,  it 
would  not  be  possible  to  determine  at 
the  time  of  acceptance  whether  a  5-digit 
or  ZIP+4  barcode  was  a  unique  barcode 
or  a  coding  error  if  they  were  permitted 
in  mailings.  Furthermore,  CASS-  or 
MASS-certified  software  is  capable  of 
returning  11-digit  delivery  point 
barcodes  for  unique  ZIP  Codes  and 
ZIP+4  codes.  Accordingly,  the  Postal 
Service  plans  to  retain  the  requirement 
that  only  11-digit  delivery  point 
barcodes  may  qualify  for  Automation 
subclass  rates  for  letter-size  pieces. 
Mailere  wishing  to  utilize  internal 
sortation  abilities  by  assigning  their  own 
4-digit  add-on  codes  to  imique  5-digit 
ZIP  Codes  may  do  so  if  they  have  the 
ZIP+4  codes  added  to  the  Postal  Service 
ZIP+4  database.  To  have  internal  ZIP+4 
codes  added  to  the  ZIP+4  database,  the 
mailer  must  develop  rational  internal 
addresses  to  be  matched  to  a  particular 
ZIP+4  add-on  in  a  rational  manner,  and 
have  the  address  configuration  and  +4 
codes  approved  by  the  district  address 
management  office.  There  will  be  one 
exception  to  the  11-digit  delivery  point 
barcode  rule:  courtesy  reply  mail 
bearing  a  FIM  and  a  preapplied  unique 
5-digit  or  unique  ZIP+4  barcode  will  be 


considered  to  have  a  proper  delivery 
point  barcode  and  will  not  be  counted 
as  an  error  at  acceptance.  Because  of  the 
FIM,  this  mail  can  be  easily  identified 
at  acceptance. 

Four  commentera  indicated  that 
sphtting  their  mail  lists  into  two 
sepiarate  mailstreams,  one  with  delivery 
point  barcodes  and  one  without,  will 
increase  their  mail  preparation 
expenses.  One  of  these  commenters  was 
cdhcemed  that  the  separate  mailstreams 
will  slow  their  processes,  resulting  in 
some  mail  having  to  be  remetered.  This 
commenter  requested  that  an  extra  day 
on  meter  dates  be  given  so  that  mailere 
can  use  encoding  systems  to  barcode 
mail  initially  rejected  from  multiline 
optical  character  readere  (MLOCRs). 
DMM  P030.4.12  currently  contains 
procedures  to  allow  mailers  to  correct 
meter  dates.  This  may  be  done  either  by 
remetering  the  mail  vrith  a  ".00"  meter 
impression  in  authorized  locations  or  by 
using  an  ink  jet  printer  to  apply  the 
correct  meter  date,  city,  state,  and  3- 
digit  2^  Code  of  the  office  of  mailing, 
preceded  by  two  asterisks,  above  the 
address  and  below  the  meter 
impression.  Because  meter  dates  are 
used  to  measiue  Postal  Service  service 
performance  and  because  mail 
recipients  rely  on  them  to  indicate  the 
date  of  mailing,  an  option  of  submitting 
mail  with  a  stale  meter  date  will  not  be 
provided. 

One  commenter  stated  that  the  100% 
delivery  point  barcoding  requirement 
should  be  deleted  to  prevent 
nonqualifying  mail  from  flooding  post  - 
offices  at  Uie  single-piece  rates.  Two 
commentera  indicated  that  this 
requirement  will  result  in  more  residual 
mail  being  processed  at  origin.  One 
commenter  stated  that  the  cost- 
effectiveness  of  point-of-origin  MLOCR 
processing  of  nondelivery  point 
barcoded  mail  is  overstated  because  the 
Postal  Service  is  still  using 
multiposition  letter  sorting  machines 
(MPLSMs).  One  commenter  indicated 
that  this  requirement  should  not  be 
implemented  until  the  Postal  Service  is 
in  a  "full-up"  environment  for 
equipment  deployment.  One  commenter 
stated  that  this  requirement  might  have 
the  effect  of  third-class  mailera 
removing  uiicodable  names  from  their 
advertising  lists,  resulting  in  decreased 
revenue  for  the  mailer  and  the  Postal 
Service.  Two  commentera  requested  that 
the  100%  barcoding  requirement  be 
phased  in.  One  commenter  indicated 
that  90%  barcoding  would  be  a  more 
realistic  requirement  and  would  be 
more  in  keeping  with  the  concept  of 
lowest  combined  cost. 

As  indicated  in  the  comment  response 
section  of  the  August  30  notice,  when 
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mailws  mix  delivery  point  barcoded 
mail  and  nondeKvery  point  baicoded 
mail  within  the  S-digit  and  residual 
portions  of  thairibarcoded  rate  mailings, 
as  is  currently  permitted,  the 
nondelivery  poiit  barcoded  mail  is 
rejected  from  baicode  sorters  and  must 
be  rerun  on  MLOCRs  or  MPLSMs.  (Mail 
presorted  to  5-digit  p>ackages  and  trays 
must  currently  be  100%  delivery  point 
barcoded.)  Requiring  mailers  to  prepare 
a  separate  mailing  for  nondelivery  poiift 
barcoded  mail  eliminates  these  extra 
handlings  and  allows  this  mail  to  be 
directed  properly  firom  the  start, 
resulting  in  mora  efficient  Postal  Service 
proces«ng.  These  efficiencies  are 
recognized  in  th9  lo«ver  Autcmiation 
subclass  rates  proposed  under 
Classificadon  Reform.  Furthermore,  the 
Postal  Service  put  mailers  on  notice 
several  years  ago  that,  in  the  near  future, 
the  Postal  Service  would  require  a  100% 
barcoded  mailsti^am.  Acoonlingly,  the 
Postal  Service  does  not  believe  that 
phasing  in  this  requirement  is 
appropriate. 

If  the  100%  bafcoding  requirement 
results  in  more  nbnbarcoded  mail 
presented  for  OCR  processing  at  the 
origin  post  office^  the  Postal  Service 
believes  that  it  has  the  operational 
capacity  to  proca$s  this  mail. 
Purthennore,  because  the  origin  post 
office  will  not  hate  to  OCR-process  the 
current  volume  of  mailer-prepared 
pieces  writfaout  delivery  point  barcodes 
(that  an  rejected  from  that  plant's 
barcode  sorters),  there  should  be  an 
offsetting  lesaeniag  of  mall  volume 
presented  to  a  plant's  OCRs  for 
processing.  The  ^  that  the  Postal 
Service  is  still  using  MPLSMs  and  has 
not  deployed  all  Hs  plaiuied  barcode 
sorting  equipment  does  not  negate  the 
operati<nud  advantages  for  the  majority 
of  plants  where  MLOCRs  and  barcode 
sorters  are  in  plaoe.  The  processing 
efficiencies  that  the  Postal  Service  will 
gain  from  a  100%  barcoded  mailstream 
are  reflected  in  thp  lower  rates  proposed 
for  the  Automati(ii  subclasses.  In  return 
for  the  lower  rate<  proposed  for 
Automation  subclass  mail,  mailers  will 
have  to  perform  the  additional  work  of 
separating  nondelivery  point  barcoded 
mail  and  presentiiig  it  as  a  separate 
mailing  under  difffsrent  subclass 
requirements.  If  niailers  remove 
uncodable  names  from  their  address 
lists,  it  is  not  certain  that  net  revenue 
will  be  lost  by  either  the  mailers  or  the 
Postal  Service.  It  Is  probable  that  many 
addresses  for  whith  delivery  point 
barcodes  cannot  be  obtained  would  be 
undeliverable.  If  sent  as  Standard  Mail, 
these  pieces  would  not  be  delivered.  If 
sent  as  First-Clasa  Mail,  these  pieces 


would  add  costs  to  the  Postal  Service  to 
determine  the  delivery  point  and 
forward  the  mail  to  that  point  or  return 
the  pieces  as  undeliverable-as-addressed 


One  commenter  wanted  to  know 
whether  98%  barcoding  would  be  the 
actual  requirement  when  tolerances  for 
mailer  errors  are  taken  into 
consideration,  and  another  commenter 
wanted  to  know  the  error  tolerance 
level.  In  terms  of  tolerance  for  mailer 
error,  at  least  initially,  it  is  planned  that 
Automation  subclass  letter  mail  will  be 
subject  to  the  ciurent  business  mail 
entry  unit  acceptance  procedures.  If 
pieces  in  the  sample  selected  during 
verification  'of  Automation  subclass 
mailings  are  found  not  to  bear  a  delivery 
point  barcode,  these  pieces  will  be 
counted  as  errors.  When  the  acceptable 
tolerance  for  all  presort  errors  is 
surpassed,  the  mailer  will  be  given  the 
same  two  choices  currently  available: 
(1)  Take  the  mailing  back,  correct  it,  and 
resubmit  it  to  the  Postal  Service;  or  (2) 
pay  additional  postage  at  the 
appropriate  rate  for  the  proportion  of 
the  mailing  found  to  be  in  error  during 
the  verification  process. 

One  ccMnmenter  requested  that  the 
Postal  Service  provide  delivery 
performance  data  to  all  mailers  so  that 
they  can  measure  process  changes.  This 
comment  is  beyond  the  scope  of  this 
proposed  rule  and  will  not  oe  addressed 
here. 

b.  Courtesy  and  BRM  Barcoded 
Envelopes 

Seven  commenters  had  questions  or 
dted  concerns  about  the  proposed 
requirement  that  courtesy  and  business 
reply  lettns  or  cards  included  in  an 
Automation  First-Class  or  Standard 
mailing  must  be  automation-compatible 
and  bmr  a  FIM  and  a  correct  barcode  for 
the  address  to  which  the  piece  is 
returned. 

One  commenter  said  that  this  new 
requirement  was  unneeded,  reasoning 
that  business  reply  mail  does  not  pose 
a  major  problem  because  the  Postal 
Service  provides  automation- 
compatible,  camera-ready  addresses  for 
mailpieces  and  also  places  restrictions 
on  how  reply  mail  can  be  used.  Foiu* 
commenters  questioned  the  relationship 
of  enclosed  pieces  to  host  pieces.  One 
questioned  whether  requirements  for  an 
enclosed  First-Class  piece  are  relevant 
to  an  outgoing  third-class  piece  because 
the  processing  costs  are  independent.  A 
second  commenter  asked  why  a 
barcoded  retiun  piece  could  disqualify 
an  outgoing  piece  and  also  questioned 
the  Postal  Service's  ability  to  administer 
the  rule.  This  conunenter  and  one  other 
said  that  they  were  confused  about  the 


requirements  concerning  barcodes  that 
appear  through  a  window.  Another  felt 
that  the  requirement  is  content-based  in 
nature. 

Other  concerns  were  also  raised.  For 
example,  one  commenter  was  of  the 
opinion  that  the  proposal  penalizes  the 
wrong  party  when  a  client  has  a  mailing 
that  contains  "partner"  reply  pieces  for 
which  printing  and  return  postage  is 

f>aid  by  a  third  party.  An  owner  of  a 
ettershop  said  that  his  customers 
should  have  a  choice  whether  to 
barcode  reply  pieces.  A  state  agency 
said  that  it  is  not  possible  for 
government  agencies  using  courtesy 
reply  mail  to  stock  and  insert  the 
niui^r  of  different  preprinted 
envelopes  that  would  be  required  by 
this  rule.  The  conunenter  went  on  to  say 
that  software  would  have  to  be 
developed  and,  if  the  jvoposal  wwe 
adopted,  the  lead  time  needed  before 
implementaticm  %vould  have  to  be  long. 
TWo  commenters  whose  concons 
pertained  to  the  timing  of  the 
requirement  agreed  with  the  Postal 
Service's  proposal  for  a  phased 
implementation.  One  commenter  urged 
the  Postal  Service  to  remove  the 
requirement  that  the  barcode  "match" 
the  address  on  the  reply  piece  because 
the  printed  address  plays  no  role  in  die 
delivwy  of  an  automation-compatible 
reply  piece.  This  conunmiter  indicated 
that  flexibility  is  needed  when  business 
growth  requires  more  than  one 
fulfillment  location  for  the  same 
business  entity. 

The  Postal  Service  is  retaining  its 
proposal  that  reply  letters  and  cards  that 
are  included  within  either  letter-size  or 
flat-size  mailpieces  entwed  as 
Automation  First-Class  and  Standard 
mailings  must  be  automation- 
compatible  and  bear  a  FIM  and  a  correct 
bucode  for  the  rq>ly  address.  In 
addition  to  the  customer  convenience  of 
a  reply  vehicle,  increasing  the  use  of 
barcoded  reply  vehicles  is  expected  to 
keep  postage  rates  down  by  making  this 
mail  more  effidmit  to  process. 
Moreover,  because  Automation  mailere 
have  the  demonstrated  ability  to  prepare 
automation-compatible  barcoded 
mailpieces.  they  should  be  able  to 
prepare  barcoded  reply  pieces  with 
ease. 

The  Postal  Service  recognizes  that 
mailers  will  need  to  work  with  their 
customers,  and  possibly  modify  their 
contracts  with  advertisers  and  others  to 
ensure  that  this  requirement  is  met.  To 
allow  time  for  this  and  for  utiUzation  of 
existing  reply  mail  stock,  the  Postal 
Service  is  proposing  an  implementation 
date  for  this  requirement  of  January  1, 
1997.  At  that  time,  mailers  of 
Automation  First-Class  and  Standard 


Mail  will  be  required  to  certify  that 
enclosed  reply  pieces  are  properly 
prepared  when  the  mailing  is  presented 
to  the  post  office.  For  this  purpose,  the 
mailer  is  defined  as  the  party  who 
presents  the  mail  to  the  post  office. 

The  barcode  on  reply  mail  must 
match  the  address.  A  piece  with  a 
nonconforming  address  could  be 
mistakenly  forwarded  to  the  printed 
address  rather  than  delivered  to  the 
address  represented  by  the  barcode. 
Accordingly,  the  mail  could  be 
misdelivered  or  incur  additional 
processing  and  transportation  costs  if 
the  barcode  and  address  do  not  match. 

The  Postal  Service  will  provide  free  of 
charge  camera-ready  positives  of 
appropriate  FIMs  and  correct  barcodes 
for  the  production  of  reply  mail  pieces. 
Mailere  should  contact  their  local  Postal 
Service  account  representatives  or 
postal  business  centers  to  obtain  the 
positives  and  additional  information  on 
preparation  standards.  Obtaining  the 
correct  barcode  for  mailpieces  is 
extremely  important.  The  Postal  Service 
assigns  ZIP+4  barcodes  to  BRMAS  reply 
pieces.  Publication  353,  Designing 
Reply  Mail,  contains  information  on 
correctly  preparing  barcoded  courtesy 
reply  mail  and  business  reply  mail. 
DMM  S922  contains  additional 
information  on  business  reply  mail. 

c.  Barcoded  Tray  Labels 

The  Postal  Service  proposes  that 
Automation  Firet-Class  and  Standard 
Mail  and  Publications  Service 
Periodicals  must  be  prepared  with 
barcoded  tray  or  sack  labels.  Nine 
comments  were  received  concerning 
this  proposal. 

One  of  the  commenters  expressed 
outright  support  and  another  said  that  if 
the  Postal  Service  plans  to  provide 
preprinted  barcoded  tray  labels,  they 
have  no  problem  with  the  proposal  but 
would  like  to  have  this  expressly 
confirmed.  Five  commenters  wanted  the 
requirement  to  use  barcoded  labels 
phased  in  or  made  optional.  Two 
commenters  indicated  that  they  would 
have  to  buy  new  equipment  to  produce 
the  labels. 

The  Postal  Service  plans  to  require 
the  use  of  barcoded  tray  and  sack  labels 
on  barcoded  mailings  with 
implementation  of  Classification 
Reform.  Use  of  barcoded  tray  labels 
speeds  the  processing  of  First-Class  Mail 
at  the  "scan  where  you  band"  step  of 
the  presort  breakdown  operation. 
Barcoded  labels  will  also  be  used  to  sort 
trays  of  Standard  Mail  at  BMCs.  Finally, 
barcoded  tray  labels  will  be  an  integral 
part  of  the  planned  tray  management 
system.  Barcoded  tray  labels  are 


currently  being  scanned  on  existing  tray 
management  systems  at  several  plants. 

The  Postal  Siervice  will  supply 
barcoded  tray  and  sack  labels. 
Customers  must  complete  Form  1578-B 
and  submit  it  to  the  business  mail  entry 
imit  to  order  barcoded  labels  frY)m  the 
Postal  Service.  The  labels  will  be 
delivered  in  approximately  6  weeks. 
Alternatively,  mailere  having  a  personal 
computer  and  modem  can  obtain  free 
Passport  software  from  the  Postal 
Service  to  order  labels  directly.  In 
addition,  the  Passport  system  allows 
mailere  to  print  barcoded  labels  on 
demand  if  they  use  a  Monarch  9425, 
Monarch  9445,  or  Intermac  3000  printer. 
The  Passport  system  also  includes  free 
updates  to  the  DMM  labeling  lists. 
Passport  software  or  further  information 
about  Passport  may  be  obtained  from 
the  National  Customer  Support  Center 
at  (800) 238-3150. 

3.  Letter  Mail 

a.  Automation  (Barcoded)  Carrier  Route 
Rates 

The  Postal  Service  is  proposing  to 
limit  Carrier  Route  Automation  rates  to 
ZIP  Codes  where  mail  will  be  sequenced 
either  manually  or  by  a  carrier  sequence 
barcode  sorter  (CSBCS).  Four 
commenters  opposed  the  limits  on 
eligibility  for  Carrier  Route  Automation 
rates.  Two  of  these  commentere  believed 
that  this  requirement  should  be 
removed  belcause  it  seemed  to  represent 
the  inability  of  the  Postal  Service  to 
provide  necessary  equipment  on  a 
national  basis.  One  commenter  was 
concerned  that  the  Postal  Service  is 
penalizing  mailers  based  on  the 
geography  of  the  mailings  lists, 
something  the  mailer  cannot  change. 

The  limits  on  the  availability  of 
Carrier  Route  Automation  letter  rates  are 
necessary  for  efficient  Postal  Service 
processing.  For  an  increasing  number  of 
5-digit  ZIP  Code  areas,  the  Postal 
Service  sorts  mail  to  delivery  point 
sequence  (DPS),  the  sequence  in  which 
carriere  deliver  the  mail,  using  two 
passes  on  delivery  barcode  sorters 
(DBCSs).  Where  this  takes  place,  the 
carrier  does  not  have  to  sort  this  mail 
manually  into  delivery  or  walk 
sequence,  which  saves  carrier  in-office 
time.  At  postal  facilities  where  DPS 
processing  is  being  performed,  it  is  to 
the  Postal  Service's  advantage  to  have  as 
much  mail  as  possible  DPS  processed 
on  the  automated  equipment.  Currently, 
at  5-digit  ZIP  Code  areas  for  which  DPS 
processing  on  DBCSs  has  been 
implemented,  all  mailer-prepared 
carrier  route  and  walk-sequence 
presorted  letter  mail  received  with 
barcodes  is  processed  on  DBCSs  rather 


than  directed  to  carriere  for  manual 
sequencing.  Carrier  route  and  walk- 
sequence  sorted  letter  mail  without 
barcodes  is  directed  to  MLOCRs  for 
application  of  barcodes  and  subsequent 
DPS  processing.  In  many  cases,  this 
process  results  in  the  Postal  Service 
backflowing  mail  from  a  delivery  unit  to 
the  place  where  the  DBCS  or  MLOCR  is 
located.  Thus,  there  is  no  additional 
value  provided  to  the  Postal  Service  by 
mailer  presortation  to  carrier  route  or 
walk-sequence  versus  a  5-digit 
presortation  for  automation-compatible 
letter  mail  at  destinating  DBCS  sites. 

Carrier  route  discounts  are  based  in 
part  on  steps  avoided  by  the  Postal 
Service  during  processing.  Carrier  route 
presorted  mail  needs  only  the  final  step 
of  sortation  into  the  sequence  of  carrier 
delivery.  When  the  Postal  Service 
sequences  mail  using  DBCSs  at  general 
mail  facilities  (GMFs),  presortation  by 
the  mailer  to  carrier  route  groups  is  not 
needed.  Therefore,  for  those  5-digit  ZIP 
Code  areas  sequenced  on  DBCSs,    . 
presortation  to  carrier  routes  by  the 
mailer  saves  no  processing  steps  for  the 
Postal  Service  and  is  no  longer  going  to 
be  either  permitted  or  encouraged  by  a 
discount.  Accordingly,  even  though  this 
process  means  that  Automation 
Barcoded  rates  will  be  based  in  part  on 
geography,  the  Postal  Service  will  not 
give  reduced  rates  for  mail  preparation 
that  provides  the  Postal  Service  no 
value.  Therefore,  under  Classification 
Reform,  Carrier  Route  Automation  rates 
will  not  be  provided  to  barcoded  carrier 
route  mail  at  those  5-digit  ZIP  Code 
areas  where  DPS  sequencing  is 
performed  on  DBCSs.  This  is  not  a 
matter  of  the  inability  of  the  Postal 
Service  to  provide  necessary  equipment 
on  a  national  basis.  Rather,  it  is  at  those 
places  where  the  Postal  Service  has 
deployed  DBCS  equipment  and  has 
implemented  DPS  processing  that 
carrier  route  rates  will  be  restricted. 

CSBCSs  are  smaller  barcode  sorting 
machines  that  also  sequence  mail  to 
delivery  point.  However,  mail  must 
already  be  sorted  to  the  carrier  route 
level  before  it  can  be  processed  on  a 
CSBCS.  Therefore,  it  will  sUll  be  useful 
for  the  Postal  Service  to  offer  carrier 
route  discounts  for  barcoded  mail  that  it 
sorts  on  CSBCSs  and  for  mail  on  carrier 
routes  that  are  sequenced  manually. 

One  of  the  commenters  indicated  that 
matching  mail  to  a  list  of  places  where 
Carrier  Route  Automation  rates  can  and 
cannot  be  obtained  is  an  additional 
processing  step  and  therefore  a  financial 
burden  to  mailers,  particularly  when  the 
Postal  Service  plans  to  revise  the  list 
periodically.  Matching  mailing  lists 
with  a  list  of  ZIP  Codes  where  Carrier 
Route  Automation  rates  are  not 


"88590  1  wteral  RggiitBf  /  Vol.  60,  No.  246  /  Friday.  December  22,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  246  /  Friday,  December  22,  1995  /  Proposed  Rules  66591 


available  should  not  be  a  significant 
burden  to  mailers.  This  list  will  be 
provided  to  software  vendors  and 
mailers  as  part  df  the  City/State  file 
provided  with  tke  CRIS  and  ZIP-M 
database  updates.  It  will  be  up  to  each 
mailer  to  make  tpe  decision  whether  the 
level  of  discount  is  worth  the  expense 
of  preparing  the  mail  in  this  manner. 

Two  commenlsrs  asked  for  the 
expected  list.  One  requested  that  the  Ust 
be  brokm  dovvn  iby  3-digit  ZIP  Code 
areas  and  the  relative  volume  of 
addresses  for  ea<ih  ZIP  Code.  The 
preliminary  list  Available  at  this  time, 
printed  as  part  of  this  notice,  is  grouped 
by  3-digit  ZIP  Cdde  and  then  in 
ascending  numefic  order  by  5-digit  ZIP 
Code.  This  list  of  ZIP  Codes  where  the 
Carrier  Route  Aiitomation  rates  are  not 
available  has  alse  been  placed  on  the 
Postal  Service  Rapid  Inrormation 
Bulletin  Board  System  (RIBBS).  Mailers 
will  need  to  mat^  their  addrms  lists 
against  the  list  of  ineligible  ZIP  Codes 
to  determine  their  own  levels  of 
qualification.  When  doing  so,  however, 
mailers  should  also  keep  in  mind  that 
this  preliminary  list  does  not  represent 
the  list  of  ineligible  ZIP  Codes  that  will 
be  in  effect  at  thej  time  of 
implementation.  The  list  will  change  as 
barcode  sorting  equipment  is  deployed 
to  the  field  and  OPS  processing  is 
implemented.  Iniormation  about  the 
Qty/State  file  that  contains  the  eligible/ 
ineligible  ZIP  Code  information  and  a 
printed  list  of  th^se  ZIP  Codes  will  be 
provided  in  the  final  rule. 

Two  commenters  were  concerned 
with  the  update  frequency.  One 
commenter  opposed  updates  as  frequent 
as  monthly  and  suggested  that  the  list  of 
5-digit  areas  for  Which  Carrier  Route 
Automation  rates  are  available  should 
be  provided  on  the  CRIS  files.  One 
commenter  simply  wanted  information 
on  how  frequent  the  updates  will  be  and 
how  the  information  will  be  provided. 
As  indicated  above,  information  on  the 
ZIP  Codes  where  these  rates  will/will 
not  apply  will  be  identified  in  the  Postal 
Service  City/State  product.  Updates  to 
the  ZIP  Codes  where  carrier  route  rates 
are  available  for  letters  will  occur  with 
the  same  frequency  that  CRIS  and  ZIP+4 
databases  are  upc^ted.  Mailers  will  be 
required  to  incorporate  this  information 
into  their  mailings  no  more  than  90  days 
before  the  date  of  mailing  using  a 
current  City/Statai  file. 

b.  150-Piece/FulliTray  Requirement 

Fourteen  commlenters  voiced  concern 
over  the  proposal  to  require  150  pieces 
per  5-digit  or  3-dicit  ZIP  Code 
destination  to  qu^ify  for  5-digit  or  3- 
digit  Automation  barcoded  rates  for 
letters. 


The  proposed  mailing  standards  in 
this  notice  reflect  the  Postal  Service's 
desire  to  maintain  a  consistent  standard 
of  150  pieces  per  rate  qualification  level 
for  5-digit  and  3-digit  Automation 
subclass  letter  rates.  However,  the  Postal 
Service  recognizes  that  this  mi^t  be  an 
issue  for  some  Standard  mailers.  As 
noted  below,  several  commenters 
pointed  out  that  some  Standard  mailers 
may  experience  a  rate  increase  as  a 
result  of  Classification  Reform  because 
of  the  higher  150-piece  qualification 
standard  and  the  fact  that  not  all  5-digit 
ZIP  Codes  may  qualify  for  carrier  route 
rates.  Other  commenters  have  argued 
that  pieces  in  a  physically  full  tray 
should  qualify  for  the  rate.  Although  the 
rules  in  this  notice  reflect  retention  of 
the  150-piece  qualification  standard, 
based  on  the  mailer  comments 
discussed  below,  the  Postal  Service  is 
seeking  additional  information  on  the 
impact  of  allowing  a  physically  full  tray 
to  qualify  for  rates  as  an  alternative  to 
the  ISO-piece  standard.  The  Postal 
Service  is  asking  that  affected  mailers 
provide  information  on  the  thickness  of 
various  mailings  that  they  produce  and 
might  wish  to  qualify  under  a  physically 
full  tray  eligibility  standard.  Because  of 
the  desire  not  to  reduce  the  number  of 
pieces  to  a  destination  more  than 
necessary,  mailers  would  likely  have  to 
physically  fill  a  2-foot  tray  to  qualify  for 
a  rate  if  a  physically  full  tray  rule  were 
implemented.  Also,  in  the  interest  of 
making  it  easy  to  verify  such  mailings, 
documentation  listing  each  tray  in  the 
mailing  along  with  the  number  of  pieces 
contained  in  each  tray  would  likely  be 
required  if  such  a  rule  were 
implemented.  The  Postal  Service  is 
asking  that  mailers  who  want  a  rate 
eligibility  standard  based  on  physically 
full  trays  provide  additional  information 
indicating  how  they  will  be  affected  as 
part  of  their  comments  to  this  notice. 
Particularly,  information  is  sought  about 
the  usual  thickness  of  pieces,  how  many 
can  be  put  in  a  tray,  whether  the  mailer 
has  the  ability  to  prepare  full  2-foot 
trays,  whether  the  mailer  can  or  cannot 
provide  overflow  trays,  and  what  type  of 
documentation  can  be  provided.  A 
discussion  of  all  the  comments  follows. 
Nine  commenters  requested  that  the 
requirement  be  changed  from  150  pieces 
to  150  pieces  or  a  physically  full  tray. 
One  commenter  indicated  that  diflierent 
qualification  levels  are  needed  for  First- 
Class  Mail  and  Standard  Mail  because 
Standard  Mail  is  inherently  thicker  than 
First-Class  Mail.  One  commenter 
indicated  that  accommodating  MLOCR 
users  by  imposing  the  150-piece  rule 
unfairly  penalized  Standard  mailings 
that  can  meet  full  tray  requirements 


with  fewer  than  150  pieces.  Another 
commenter  argued  that  because  150 
average-weight  Standard  Mail  pieces 
cannot  fit  into  a  1-foot  tray,  the  Postal 
Service  should  adopt  a  "full  tray" 
requirement  instead  of  its  proposed  150- 
piece  qualification.  However,  this 
commenter  did  not  recognize  that  this 
thicker  mail  does  not  need  to  be 
prepared  in  1-fbot  trays  because  both  1- 
and  2-fbot  trays  may  be  used  to  prepare 
letter  mailings  and  overflow  trays  are 
permitted. 

The  150-piece  minimum  represents 
the  average  number  of  letter-size  pieces 
that  can  fill  V*  of  a  1-foot  tray.  Under 
the  proposal,  the  150-piece  average  is 
applied  uniformly  to  determine  Ixrth  the 
rate  qualification  and  the  particular 
sortation  level  of  tray  for  presort.  TTie 
requirement  applies  rates  to  tray  levels 
and  eliminates  the  preparation  of 
packages  within  fiill  trays.  The  Postal 
Service  also  desires  to  apply  rates  on  an 
equal  basis  to  all  mailers.  Accordingly, 
the  application  of  the  150-piece 
standard  allows  card-size  or  other  thin 
pieces  to  qualify  for  rates  in  the  same 
way  that  thicker  pieces  can  quaUfy.  The 
application  of  a  150-pieGe  standard  with 
the  use  of  overflow  trays  also  makes  it 
easier  for  mailers  whose  mailings  are 
made  up  of  pieces  having  different 
thicknesses,  such  as  MLOCR  users,  to 
determine  when  a  rate  qualification 
level  has  been  met.  and  assists  such 
mailere  to  complete  a  mailing  statement. 
The  150-piece  standard  also  fedUtates 
acceptance  and  verification  by  applying 
a  single  standard  and  method  of 
documentation  to  all  mailings  within 
the  subclass.  The  Postal  Service  also 
expects  to  achieve  efficiencies  by  having 
only  one  method  of  preparing  mailings 
for  Automation  subclass  letter  rates  for 
both  First-Class  and  Standard  Mail. 
Currently,  there  are  three  separate 
methods  for  pre$orting  barcoded  letter 
mail,  which  lead  to  17  different  possible 
tray  configurations  for  barcoded  letter 
mail.  Having  a  single  method  of 

{)reparation  that  requires  only  four  tray 
evels  for  the  noncarrier  route  portion 
will  simplify  postal  operations  as  well 
as  mailer  preparation  requirements. 
One  third-class  mailer  association 
stated  that  the  restrictions  on  Carrier 
Route  Automation  rate  availability  will 
cause  more  mail  to  default  to  the  5-digit 
and  3-digit  sortation  levels.  This 
association  fiirther  commented  that 
because  of  the  150-piece  minimum  for 
the  5-digit  Barcoded  rate,  most  of  this 
previously  carrier  route  sorted  mail  will 
fall  to  3-digit  Barcoded  rates, 
significantly  increasing  postage  for 
Automation  Standard  mailers.  This 
commenter  was  further  concerned  that 
this  move  from  carrier  route  sortation  to 


3-digit  sortation  would  affect  the  service 
for  Standard  Mail. 

The  rate  structure  for  Automation 
subclass  letters  would  provide 
significantW  reduced  rates  for  barcoded 
mailings.  Inose  rates  are  based,  in  part, 
on  more  stringent  preparation  standards 
that  allow  more  efficient  Postal  Service 
processing  of  that  mail.  Under  the 

[)roposed  Automation  Standard  Mail  (A) 
etter  rates,  certain  mailers  could 
experience  a  minor  increase  in  postage 
over  what  they  pay  today,  assuming  Uiat 
all  mail  not  eligible  for  a  carrier  route 
rate  moves  to  the  3-digit  Barcoded  rate 
level  and  that  there  are  neither  Basic 
rate  pieces  in  the  mailing  nor  pieces 
currently  qualifying  for  3-digit  Barcoded 
rates  that  would  continue  to  qualify  for 
3-digit  rates  under  the  new  standards. 
However,  any  such  potential  increase 
would  be  offset  by  savings  from  pieces 
in  the  mailing  that  could  qualify  for  5- 
digit  Barcoded  rates  and  pieces  that  now 
qualify  for  3-digit  Barcoded  rates  an<i 
would  continue  to  do  so  under 
Classification  Reform.  This  theoretical 
postage  increase  would  also  be  offiset  by 

Eieces  that  the  mailer  now  qualifies  for 
asic  rates,  because  of  a  significant 
decrease  in  the  Basic  Automation  rates 
under  Classification  Reform.  A  mailer's 
cost  to  prepare  Automation  mail  is  also 
expectwl  to  decline  because  of  the 
elimination  of  package  preparation  in 
fiill  trays. 

With  reference  to  the  concern  over 
degradation  of  service  for  pieces  moving 
from  carrier  route  sortation  to  3-digit 
sortation,  established  postal  operating 
plans  are  designed  to  achieve  stated 
service  commitments,  regardless  of  the 
level  of  sortation  of  the  mail. 

Two  conunenters  who  mail  both  First- 
and  third-class  mail  indicated  that  95% 
of  their  letter  mail  that  now  qualifies  for 
5-digit  Barcoded  rates  will  move  to  3- 
digit  Barcoded  rates.  One  commenter 
indicated  that  70%  of  his  mail  now 
qualifying  for  5-digit  Barcoded  rates  will 
move  to  the  3-digit  qualification  level. 
One  commenter  indicated  that  the  loss 
of  presort  and  associated  discounts 
could  cause  his  company  to  stop 
offering  credit  cards  to  their  customers 
due  to  the  anticipated  increase  in 
postage  for  the  credit  card  bills.  One 
commenter  stated  the  belief  that  if  his 
mail  could  not  be  sorted  to  qualify  for 
the  5-digit  or  3-digit  Barcoded  rates,  the 
30-cent  Retail  Presort  rate  would  apply 
to  the  remaining  pieces. 

Under  the  Postal  Service's  proposal, 
delivery  point  barcoded  First-Class  and 
Standard  Mail  that  cannot  be  sorted  into 
a  group  of  at  least  150  pieces  to  a  5-digit 
or  3-digit  ZIP  Code  destination  must  be 
sorted  to  AADC  and  mixed  AADC  trays. 
This  mail  will  qualify  for  a  Basic 


Automation  presort  rate.  For  First-Class 
Mail,  the  rate  proposed  by  the  Postal 
Service  for  this  Basic  rate  mail  is  3.5 
cents  below  the  rate  (30.5  cents) 
currently  applied  to  barcoded  residual 
pieces  in  a  barcoded  rate  mailing.  The 
proposed  carrier  route,  5-digit,  and  3- 
digit  rates  are  also  significantly  lower 
than  the  current  corresponding  rates. 
Thus,  First-Class  Mail  under  the 
scenarios  presented  above  should 
receive  a  reduction  in  postage.  Standard 
mailers  having  95%  of  their  mail  move 
from  a  5-digit  qualification  to  a  3-digit 
qualification  could  experience  a  very 
minor  increase  in  postage  for  that 
portion  of  the  mailing,  under  the  rates 
proposed  by  the  Postal  Service. 
However,  that  increase  would  be  offset 
by  savings  from  the  lower  rate 
applicable  to  Basic  Automation 
Standard  letters.  Standard  mailers 
experiencing  a  70%  shift  in  mail  from 
5-digit  Barcoded  rates  to  3-digit 
Barcoded  rates  will  experience  a 
reduction  in  postage  for  this  portion  of 
the  mailing,  and  can  expect  an 
additional  reduction  for  the  Basic  rate 
portion. 

One  commenter  indicated  that  90%  of 
his  mail  now  qualifies  for  a  presort  rate 
but  after  Classification  Reform  only  75% 
will  qualify,  and  another  indicated  that 
his  presort  qualification  would  drop 
ftom  90%  to  40%.  It  is  not  clear  what 
these  mailere  mean  by  presort.  As 
indicated  above,  all  pieces  in 
Automation  First-Class  and  Standard 
mailings  will  qualify  for  a  reduced  rate. 
To  the  extent  that  these  mailers  are 
describing  an  expected  degradation 
frt>m  one  presort  level  to  another,  the 
above  analysis  would  apply  to  them. 

Overall,  the  Postal  Service  believes 
that  the  Automation  letter  discount 
levels  and  preparation  standards  will 
lower  postage  and  preparation  costs  for 
barcoded  mailings  for  most  mailers. 
Under  current  Barcoded  rate  mailing 
standards,  a  large  percentage  of  mail 
qualifying  for  5-digit  and  3-digit  rates  is 
already  prepared  in  full  trays  without 
packages.  Because  the  proposed  150- 
piece  requirement  is  based  on  a  1-foot 
tray,  these  mailers  should  be  able  to 
place  even  more  mail  in  full  5-digit  and 
3-digit  trays. 

One  commenter  believed  that  if  mail 
is  barcoded  and  all  mixed  together  on 
machines,  there  are  no  cost  differences 
between  10  sorted  pieces  and  150  sorted 
pieces.  This  view  is  incorrect.  When 
packages  for  different  levels  of  sort  are 
mixed  together  in  a  tray,  these  trays 
must  be  emptied  and  the  packages 
sorted  and  retrayed  before  they  can  be 
directed  to  the  proper  barcode  sorting 
machine.  This  process  is  not  as  efficient 
as  being  able  to  direct  an  entire  tray 


without  package  handling.  In  return  for 
the  lower  rates  being  proposed,  the 
Postal  Service  expects  to  gain 
efficiencies  in  its  operations  by 
eliminating  package  sortation  and 
retraying  of  mail  prior  to  directing  it  to 
the  proper  barcode  sorting  scheme. 
Currently,  when  trays  contain  presort 
packages,  the  packages  are  often  not 
sorted  by  postal  personnel  because  it  is 
deemed  more  efficient  to  remove  the 
packaging  material  and  run  the  pieces  in 
the  tray  through  the  appropriate  barcode 
sorting  scheme.  It  is  for  this  reason  that 
the  Postal  Service  proposed  to  eliminate 
rate  discounts  that  are  based  on  package 
preparation  and  to  base  Automation 
rates  instead  on  the  sortation  level  of  a 
tray. 

One  commenter  requested 
clarification  as  to  whether  150  pieces  to 
a  tray  level  may  still  be  trayed  to  that 
level  even  if  they  do  not  fill  a  1-foot 
tray.  Under  the  proposed  standards 
published  below,  150  pieces  to  a 
sortation  level  must  be  placed  in  that 
level  of  tray.  One  less-than-full  tray  is 
permitted  for  tray  levels  where  the  150- 
piece  minimums  are  applied.  Such 
pieces  must  be  prepared  in  rubber- 
banded  packages  to  maintain  their 
orientation  in  the  tray  during  transit  and 
.  handling. 

One  commenter  requested  that  the 
definition  of  a  full  tray  currently  used 
in  PAVE  testing  be  added  to  the  DMM 
language  of  the  next  proposed  rule. 
PAVE  testing  currently  indicates  that 
15V4  inches  of  mail  (i.e.,  Va  of  the 
bottom  inside  length  of  a  2-foot  tray)  is 
the  minimum  amount  of  mail  for  a  full 
tray,  and  that,  where  possible.  2-foot 
trays  should  be  further  filled  to  contain 
21  inches  of  mail.  Upon  implementation 
of  Classification  Reform,  PAVE  testing 
instructions  would  indicate  that,  for  1- 
foot  trays.  7«/io  inches  of  mail  would  be 
considered  the  minimum  amount  of 
mail  for  a  full  tray  and,  where  possible, 
trays  should  be  further  filled  to  contain 
10*/^  inches  of  mail.  Definitions  of 
standard  tray  sizes  are  provided  in  the 
DMM  language  proposed  in  this  notice 
and  will  te  included  in  the  PAVE 
instructions  that  mailers  receive  with 
PAVE  testing  material.  It  should  be 
noted,  however,  that  these  definitions 
do  not  relate  to  rate  qualification 
standards  under  the  proposed  rule. 

c.  Scheme  Sortation 

Ten  commenters  responded  to  the 
proposal  to  allow  or  require  scheme 
sortation  for  Automation  subclass 
(barcoded)  letters.  Five  of  these 
commenters  had  basic 
misunderstandings  of  what  this  scheme 
sortation  list  represents.  One  stated  that 
it  was  not  very  difi^srent  from  the 
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current  SCF  sortalion  and  asked  what  it 
will  do  for  his  mailings.  Another  stated 
that  this  list  looks  like  the  DMM  L802 
labeling  list  (an  SCF  list  used  for  certain 
ZIP-f4  rate  mailings)  which  means  that 
80%  of  his  mail  vmuld  end  up  in  mixed 
AADC  trays.  Accofdingly,  this 
commenter  wanted  to  use  the  current 
DMM  L803  labeling  list  (an  AADC  list 
used  for  certain  ZlP-t-4  rate  mailings)  to 
obtain  full  t^ys  tq  qualify  for  3-digit 
Barcoded  rates.  Two  commenters 
indicated  that  thete  must  be  at  least 
three  different  3-d|git  ZIP  Codes  per 
scheme  for  mailer^  to  be  able  to  qualify 
as  much  mail  for  3(-digit  rates  under  the 
150-piece  minimulns  as  they  can  qualify 
using  the  current  30-piece  per  3-digit 
package  rules.  These  two  commenters 
indicated  that  the  150-piece  minimum 
rules  should  be  held  in  abeyance  until 
the  scheme  sorts  a|e  workable  in  this 
manner.  One  of  thf  commenters 
believed  that  the  piurpose  of  scheme  sort 
was  to  reduce  the  aumber  of  MLOCR  or 
barcode  sorter  pockets  used  by  the 
Postal  Service  to  sert  mail,  and 
suggested  that  a  beber  way  to  achieve 
this  would  be  to  st^eme-sort  to  ADCs  or 
AADCs. 

The  3-digit  scheme  list  is  made  up  of 
3-digit  ZIP  Codes  that  are  processed  on 
the  same  barcode  sorter  incoming 
primary  son  plan  (scheme)  used  to  sort 
3-digit  mail  lo  5-digit  ZIP  Codes.  The 
tleiermination  of  i^ch,  if  any, 
combination  of  3-dlgit  ZIP  Codes  can  be 
sorted  on  the  samelbarcode  sort  plan  is 
based  on  the  numbbr  of  5-digit  ZIP 
Codes  served  by  each  3-digit  ZIP  Code 
and  the  physical  limitation  of  the 
number  of  bins  on  parcode  sorters. 
Therefore,  it  is  not  bossible  for  the 
Postal  Service  to  adjust  the  scheme  list 
to  cause  each  scheme  to  contain  at  least 
three  different  3-digit  ZIP  Codes.  It  is 
also  not  possible  far  the  Postal  Service 
to  substitute  the  pi^lished  3-digit 
scheme  list  with  ai^y  of  the  labeling  lists 
suggested  by  commenters.  The  purpose 
of  this  scheme  sortition  was  not  to 
arbitrarily  find  a  way  to  allow  mailers 
to  qualify  as  much  mail  for  3-digit  rates 
under  Classificatioa  Reform  as  they  do 
based  on  the  currei^t  50-piece  package 
minimums  for  S-ditit  barcoded  letter 
rates.  The  purpose  Is  to  allow  mailers  to 
prepare  mail  for  processing  in  the  same 
manner  that  the  Postal  Service  processes 
it  on  barcode  sortetis  (not  MLOCRs)  and 
thereby  increase  their  potential  for 
qualifying  mail  for  a  3-digit  automation 
discoimt.  As  published,  &e  scheme  sort 
list  will  allow  mailers  to  use  the  total 
number  of  pieces  fpr  any  or  all  of  the  3- 
digit  ZIP  Codes  that  are  combined  on 
the  list  to  qualify  for  3-digit  Barcoded 
rates.  For  example,  !ZIP  Codes  068  and 


069  are  combined  on  the  3-digit  scheme 
list  and  labeled  to  STAMFORD  CT  068. 
This  means  a  mailer  having  75  pieces 
for  ZIP  Code  068  and  75  pieces  for  ZIP 
Code  069  could  combine  these  pieces 
into  a  single  tray  to  meet  the  150-piece 
minimum.  Without  the  scheme  sort 
option,  those  pieces  would  not  be 
eligible  for  the  3-digit  Barcoded  rate. 

One  commenter  ralieved  that  the  3- 
digit  scheme  sort  should  be  mandatory. 
Two  commenters  indicated  that  scheme 
sort  should  be  optional.  One  of  these 
indicated  that  use  of  the  3-digit  scheme 
sort  could  be  an  insurmountable  barrier 
to  participation  by  Federal  government 
mailers,  and  the  other  indicated  that  it 
should  be  a  business  decision  because 
many  mailers  have  a  lot  of  volume  to 
individual  3-digit  areas  or  may  not  want 
to  upgrade  software  to  do  these 
mailings.  Another  commenter  indicated 
that  making  scheme  sort  mandatory  for 
Automation  subclass  mailings  means 
that  the  same  presort  software  could  not 
be  used  for  the  upraadable  Retail  Presort 
portion  of  the  mailing  since  scheme 
sorts  are  not  permitt^  for  Retail  Presort 
mailings.  One  commenter  indicated  that 
it  only  made  a  1.5%  difference  in  the 
qualitication  levels  of  his  mailings. 
Another  commenter  indicated  that  it 
would  help  presort  qualification.  One 
commenter  asked  whether  Publications 
Service  mailers  would  use  the  same 
schemes  as  other  classes  of  letter  mail. 
One  commenter  stated  that  he  neeced 
the  final  tables  for  5-digit  and  3-di3it 
sort  schemes  with  the  next  notice,  or  at 
least  before  the  implementation  date,  to 
test  the  software  that  incorporates  these 
schemes. 

Based  on  these  comments,  the  Postal 
Service  has  proposed  that  3-digit 
scheme  sort  be  optional.  Mailers  may 
use  scheme  sort  for  only  those  schemes 
they  select  prior  to  preparing  individual 
3-digit  trays  for  the  remainder  of  the 
mailing.  Mailers  expressing  concern 
over  needing  di^rent  software  if  they 
add  scheme  sortation  are  advised  that 
they  will  not  be  able  to  use  existing 
software  to  sort  letter  mail  under 
Classification  Reform  anyway,  because 
the  tray  levels  are  different  from  ciurent 
standards,  packaging  is  allowed  only  in 
less-than-full  trays,  a  residual  portion  of 
the  mailing  is  not  allowed,  and  both  1- 
foot  and  2-foot  trays  must  be  used. 
Furthermore,  the  sortation  standards  for 
Retail  Presort  First -Class  and  Regular 
Standard  mailings  are  significantly 
different  from  the  Automation  subclass 
standards  set  forth  in  this  notice. 
Therefore,  mailers  will  not  be  able  to 
use  the  same  software  to  sort  to  these 
two  subclasses. 

As  information,  the  Postal  Service  is 
currently  investigating  the  future 


provision  of  5-digit  scheme  sorts  for 
barcoded  letter  mailings.  However, 
because  of  the  volatility  of  5-digit 
schemes  while  the  Postal  Service  is 
deploying  new  equipment  over  the  next 
3  years,  5-digit  scheme  sorts  will  not  be 
available  until  some  time  after 
Classification  Reform  is  implemented. 
The  Postal  Service  is  also  investigating 
the  feasibility  of  providing  a  3-digit 
scheme  sort  for  barcoded  flat-size 
mailings.  If  there  appears  to  be  a  benefit 
to  scheme  sort  for  flats,  it  also  would 
not  be  made  available  until  after 
implementation  of  the  current 
Classification  Reform  proposals. 

d.  Use  of  Trays 

Eight  commenters  had  concerns  over 
the  standards  for  the  use  of  trays  for 
Standard  letter  mail.  Two  commenters 
wanted  to  use  trays  for  letter-size 
Enhanced  Carrier  Route  Standard  Mail. 
One  commenter  wanted  the  option  to 
sack^onupgradable  mail  to  assist 
noncomputerized  customers.  This 
commenter  also  indicated  that  for 
nonautomation-compatible  mail,  traying 
makes  it  impossible  to  achieve  package 
testing  results.  Five  commenters 
expr^sed  a  desire  to  allow  sacking  for 
all  mail  except  Automation  subclass 
letters.  Three  of  these  commenters  did 
not  want  to  tray  nonautomation  subclass 
mail  because  they  believe  that  trayed 
Standard  Mail  must  be  palletized.  Five 
commenters  were  concerned  that 
traying  mail  can  cause  a  loss  of  cube  in 
trailers  wnth  a  resulting  impact  on  their 
qualifying  for  destination  entry 
discounts. 

The  August  30  notice  erroneously 
implied  that  mailers  could  not  tray 
letter-size  Enhanced  Carrier  Route 
Standard  Mail.  It  had  been  previously 
agreed  that  Enhanced  Carrier  Route 
mailers  would  have  the  option  to  tray 
letter  mail.  Since  that  time,  the  Postal 
Service  has  reconsidered  this  position. 
Because  the  Postal  Service  prepares 
letter  mail  in  trays,  it  is  important  that 
all  mailer-prepared  letter  mail  be  trayed. 
Accordingly,  the  proposed  DMM 
standards  set  forth  in  this  notice  would 
require  that  all  letter  mail,  including 
Enhanced  Carrier  Route  and  Periodicals 
letters,  be  prepared  in  trays.  It  should 
also  be  noted  that,  although  encouraged, 
it  is  not  required  that  Standard  letters 
prepared  in  trays  be  palletized.  Mailers 
will  be  permitted  to  bedload  trays  of 
letter  mail.  However,  if  a  mailer  wants 
to  palletize  Standard  letter  mail,  the 
mail  must  be  prepared  in  trays  on 
pallets,  with  one  exception.  If,  as 
described  in  the  section  on  flat-size 
mail,  the  letter-size  piece  also  meets  the 
definition  of  an  automation-compatible 
flat,  and  a  portion  of  the  mailing  job  is 


mailed  at  the  Automation  subclass  rate 
for  flats,  all  the  pieces  in  the  maiUng  job 
may  be  prepared  in  packages  placed 
directly  on  pallets  if  all  pieces  pay  the 
applicable  rates  as  flats.  However,  the 
amount  of  Regular  Standard  Mail 
meeting  the  size  standards  for  both 
letters  and  flats  that  can  be  prepared  as 
packages  on  pallets  is  limited  to  10%  of 
the  mailing  job  for  reasons  described  in 
the  section  on  flats.  The  Postal  Service 
acknowledges  that  trayed  mail  can 
sometimes  fill  trailers  more  quickly  than 
the  same  amount  of  mail  prepared  in 
sacks,  and  that  the  number  of  pieces 
that  can  be  placed  in  a  trailer  might 
affect  a  mailer's  decision  whether  to 
prepare  mail  for  destination  entry 
discounts.  However,  trays  are  the  most 
efficient  method  of  containerizing  letter 
mail  for  the  Postal  Service.  Because  the 
Postal  Service  now  uses  trays  for  letter- 
size  mail  in  its  internal  operations,  it  is 
proposing  to  require  that  mailers  submit 
all  letter-size  mailings  in  trays  for 
consistency  and  efficiency.  The 
requirement  to  use  both  1-foot  and  2- 
foot  trays  will  ensure  the  most  efficient 
use  of  trailer  space  under  the  traying 
environment.  The  Postal  Service  does 
not  understand  the  comment  that 
traying  would  affect  the  ability  to 
monitor  package  testing  results. 

e.  Use  of  Both  1-Foot  and  2-Foot  Trays 

The  Postal  Service  is  proposing  that 
for  all  trayed  letter-size  mailings,  a 
combination  of  full  2-foot  and  1-foot 
trays  must  be  used  in  a  manner  that 
results  in  the  fewest  possible  trays. 
Eleven  comments  were  received 
concerning  this  proposed  requirement. 
Four  commenters  stated  that  this 
requirement  will  increase  their 
handlings  or  cause  problems  in  their 
production  lines.  One  of  these 
commenters  indicated  that  this  will 
create  another  mailstream,  which, 
added  to  the  100%  barcoding 
requirement  for  the  Automation 
subclass,  would  result  in  four  separate 
mailstreams.  One  conomenter  stated  that 
he  hoped  this  requirement  could  be 
canceled  if  it  did  not  work.  Another 
commenter  stated  that  he  did  not  want 
to  handle  two  sizes  of  trays.  Two 
commenters  indicated  that  this 
requirement  is  not  supported  by  current 
software,  including  software  for 
MLOCRs.  Two  commenters  were 
concerned  about  the  availability  of  the 
appropriate  size  trays.  One  of  these 
commenters  requested  clarification,  for 
software  writing  purposes,  of  what  to  do 
if  tray  sizes  are  not  available.  The  other 
commenter  indicated  that  shortages  of 
any  type  of  tray  will  complicate 
processing  when  the  mailer  has  software 
programmed  to  handle  two  sizes.  One 


commenter  indicated  that  he  did  not 
understand  the  need  for  this 
requirement  Three  commenters  asked 
how  a  stable  pallet  can  be  built  when 
there  is  a  mix  of  two  different  size  trays. 
One  commenter  asked  whether  a  1-foot 
tray  could  be  placed  upside  down  on  a 
pallet  next  to  a  right-side  up  1-foot  tray 
to  allow  the  two  trays  to  take  up  the 
same  amount  of  space  as  a  2-foot  tray. 

The  150-piece  minimum  quantity  to 
qualify  for  Automation  subclass  letter 
rates  is  based  on  the  preparation  of  a  1- 
foot  tray  so  that  mailers  may  more  easily 
qualify  for  those  rates.  That  quantity  per 
tray  also  is  intended  to  yield  more  full 
trays  to  direct  destinations,  thus 
lessening  any  loss  of  presort  to  the 
Postal  Service.  In  order  to  increase  the 
number  of  direct  trays  to  sortation 
destinations  for  all  letter  mailings,  the 
proposed  DMM  language  would  require 
use  of  both  1-foot  and  2-foot  trays  for  all 
mailings  of  letter-size  pieces  in  all 
reformed  subclasses.  However,  the 
Postal  Service  does  not  want  to  increase 
its  potential  number  of  tray  handlings 
by  allowing  a  mailing  to  be  prepared 
entirely  in  1-foot  trays,  nor  to  increase 
transportation  costs  by  shipping  in  more 
less-than-full  2-foot  trays.  Accordingly, 
the  requirement  to  use  both  1-foot  and 
2-foot  trays  where  appropriate  is 
considered  necessary  by  the  Postal 
Service.  Under  the  proposed  rule, 
mailers  would  be  required  first  to  fill  as 
many  2-foot  trays  as  possible  before 
filling  1-foot  trays. 

Tlie  Postal  Service  recognizes  that  this 
requirement  will  cause  mailers  to  make 
major  changes  to  their  production  lines 
and  to  maintain  a  supply  of  both  1-foot 
and  2-foot  trays.  It  is  believed  that 
presort  software  developed  to 
accommodate  the  Classification  Reform 
presort  structure  will  include  mail 
documentation  that  provides 
information  about  the  tray  size  to  be 
used  and  where  tray  breaks  occur.  If  this 
type  of  software  is  used,  it  may  not  be 
necessary  to  create  two  separate 
production  lines  for  the  different  tray 
sizes.  The  Postal  Service  anticipates  an 
increased  need  for  both  sizes  of  trays 
andihas  purchased  additional  supplies 
while  continuing  to  review  the  need  to 
purchase  still  more.  If  local  shortages 
develop  for  a  particular  size  tray, 
mailers  will  have  to  use  the  trays 
provided  the  Postal  Service.  This  may 
require  working  out  individual  mailing 
solutions  locally. 

Mailers  must  use  their  own  judgment 
when  building  pallets  of  trays 
containing  both  sizes  of  trays.  The 
elimination  of  the  proposal  to  require 
separate  layers  of  trays  on  pallets  for  the 
different  subclasses  should  facilitate 
building  stable  pallets.  The  requirement 


to  place  destination  delivery  unit  trays 
on  the  top  of  the  pallet  has  also  been 
eliminated.  Accordingly,  mailers  may 
build  pallets  of  trays  solely  by  the 
weight  of  ^le  trays  (heavier  trays  must 
be  on  the  bottom)  and  the  pallet 
destination.  Mailers  will  not,  however, 
be  permitted  to  place  a  1-foot  tray 
upside  down  on  a  pallet  next  to  a  right- 
side-up  1-foot  tray  because  this  could 
damage  the  mail. 

f.  Banding  Material 

(1)  Automation  Compatible  Mailings. 
One  commenter  asked  whether  mail  in 
overflow  and  less-than-full  trays  must 
be  prepared  with  rubber  bands.  The  use 
of  rubber  bands  will  be  required  for 
automation-compatible  pieces,  i.e.,  for 
Automation  First-Class  or  Automation 
Standard  Mail,  upgradable  Retail  Presort 
First-Class  and  upgradable  Regular 
Standard  Mail,  automation-compatible 
Publications  Service  Periodicals,  and 
barcoded  Regular  Periodicals.  Letter 
mail  placed  in  less-than-full  trays  must 
be  prepared  with  rubber  bands  or  elastic 
strapping.  In  addition,  because  of  their 
small  size  and  their  likely  becoming 
unfaced  even  in  full  trays,  card-size 
pieces  in  the  previously  named 
automation-compatible  mailings  must 
be  prepared  with  rubber  bands  or  elastic 
strapping  in  all  trays.  For  barcoded 
carrier  route  rate  mailings,  separator 
tabs  must  be  used  to  separate  the  carrier 
route  groups  within  5-digit  carrier 
routes  trays.  If  a  5-digit  carrier  routes 
tray  is  less-than-full,  rubber  bands  or 
elastic  strapping  must  be  used.  For 
Regular  Periodicals  barcoded  letter 
mailings,  separator  cards  must  be  used 
to  dehneate  presort  groups  in  all  full 
trays.  Pieces  in  less-than-full  mixed 
AADC  trays  in  any  mailing  must  be 
prepared  with  rubber  bands  or  elastic 
strapping.  Plastic  strapping  and  string 
will  not  be  permitted  for  these 
automation-compatible  mailings.  When 
prepared,  packages  should  be  between  4 
and  6  inches  thick. 

(2)  Other  Mailings.  For  Enhanced 
Carrier  Route  letter  mailings,  mailers 
may  use  separator  cards  or  rubber  bands 
or  other  permissible  banding  material  to 
delineate  carrier  route  groups  within 
full  5-digit  carrier  routes  trays.  In  less- 
than-full  5-digit  carrier  routes  trays, 
separator  cards  will  not  be  permitted 
and  banding  material  must  be  used.  For 
nonupgradable  mailings,  separator  cards 
are  not  permitted;  banding  material 
must  be  used  for  packages  in  these 
mailings. 

g.  Overflow  Trays 

One  commenter  asked  whether 
overflow  trays  will  be  required  to 
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contain  a  miniitiuin  number  of  pieces; 
they  will  not. 

CJne  commenfter  noted  that  overflow 
trays  are  allowed  for  AADC  trays  in  the 
Automation  letters  subclass  but  not  in 
Retail  Presort  mailings  and  asled 
whether  this  inconsistency  was  an  error. 
This  difierence  iis  not  an  error.  Within 
the  Automation  subclass,  AADC  trays 
are  prepared  based  on  the  150-piece 
minimum  standard.  The  Postal  Service 
wants  to  apply  this  standard 
consistently  forjall  trays  of  barcoded 
mail  except  the  last  level  of  tray. 
Allowing  an  overflow  tray  when  the 
150-piece  standard  is  applied  makes 
presort  simpler  and  facilitates 
dociunentation  tnd  acceptance  of  that 
mail.  For  Retail  Presort  First-Class  Mail, 
there  is  just  one  rate,  and  pieces  at  all 
tray  levels  are  tmyed  based  on  filling  2- 
foot  and  1-foot  trays  without  regard  to 
the  150-piece  standard.  To  make 
Regular  Standard  Mail  traying  more 
consistent  with  rirst-Class  Retail  Presort 
preparation,  theiPostal  Service  has 
determined  that  pieces  at  the  ADC  and 
AADC  (upgradable)  tray  level  will  also 
be  trayed  based  on  Hlling  2-foot  and  1- 
foot  trays  without  regard  to  the  150- 
piece  standard  a^d  the  need  for 

overflow  trays.  ; 

i 

h.  Request  for  E^mination  of  AADC 
Trays  ! 

One  comment^r  requested  that,  for 
Automation  subclass  letters,  the  less- 
than-full  AADC  tray  be  replaced  with 
mixed  AADC  tra^s.  Another  commenter 
indicated  that  sqrting  to  AADC  or  mixed 
AADC  destinations  is  difficult  to  do  in 
a  manual  operation. 

Overflow  trays  are  provided  for 
certain  tray  levels  to  permit  mailers  to 
qualify  all  mail  to  a  sortation  level,  once 
the  150-piece  minimum  has  been  met, 
when  rates  are  btsed  on  the  level  of  tray 
in  which  a  piece  is  placed.  Overflow 
trays  are  also  provided  to  ensure  that 
the  mail  is  presorted  to  the  finest  level 
possible.  For  thi^  reason,  when  overflow 
trays  are  allowed  at  required  levels  of 
sortation,  such  as  the  3-digit  and  AADC 
sortation  levels  Of  Automation  subclass 
mailings,  preparation  of  overflow  trays 
will  be  required.  !The  Postal  Service 
recognizes  that  preparation  of  ADC 
packages  and  trays  aud  preparation  of 
AADC  trays  maylbe  more  difficult  to  do 
in  a  manual  opei&tion  than  in  an 
automated  one.  However,  ADCs  and 
AADCs  are  the  next  stop  for 
transportation  an^  in-plant  processing 
of  pieces  that  are|not  sorted  to  the  3- 
digit  destination  plant  level.  The  Postal 
Service  believes  that  preparing  mail  to 
this  level  of  sortaition  is  necessary  and 
appropriate  to  qualify  for  the  basic 
presorting  rates,  t  should  also  be  noted 


that,  with  the  exception  of  current 
Presorted  First-Class  and  Carrier  Route 
sorted  mail,  today's  bulk  mailings 
require  preparation  of  AADC,  ADC,  SDC 
or  state  trays  and,  in  some  instances, 
corresponding  packages. 

i.  Request  for  Elimination  of  Reqiured 
Tray  Sortation  Levels 

One  commenter  indicated  that  tray 
sortation  levels  should  not  be  required 
and  that  the  size  of  the  mailing  should 
determine  the  breakdown  levels. 

The  proposed  presort  rates  requested 
in  the  Classification  Reform  case  are 
based  on  presorting  mail  to  the  finest 
extent  possible.  Accordingly,  mailers 
will  be  required  to  prepare  3-digit  trays 
any  time  there  are  at  least  150  pieces  for 
a  3-digit  ZIP  Code  before  preparing 
AADC  and  mixed  AADC  trays.  It  is  not 
permissible  to  begin  sortation  at  the 
AADC  level  and  qualify  for  the 
proposed  rates. 

j.  Grouping  of  Pieces  in  AADC  and 
Mixed  AADC  Trays 

One  commenter  stated  that  for  "piece 
sequencing"  requirements  the  Postal 
Service  needs  to  have  a  minimum 
mailing  in  mind,  such  as  10,000  pieces 
nationwide,  before  it  insists  that  the 
mailer  breakdown  a  mailing,  and  that 
the  cost  to  prepare  this  mail  is  not  worth 
the  discount.  Another  commenter 
wanted  clarification  as  to  why  3-digit 
groupings  within  AADC  trays  need  not 
be  in  numeric  order.  This  commenter 
anticipated  acceptance  problems. 

Presort  discounts  are  based  on  mailers 
performing  present  to  the  finest  level. 
For  automation  letter  mail,  presort  to  3- 
digit  level  is  required  before  preparing 
mail  to  the  AADC  level.  In  onler  to 
determine  whether  a  3-digit  tray  should 
be  made,  the  mailer  must  first  group 
pieces  by  3-digit  levels.  Therefore,  it 
should  not  be  a  burden  for  mailers  to 
maintain  those  groupings  when  placing 
that  mail  in  AADC  trays.  This  grouping 
also  helps  the  Postal  Service  verify  that 
mail  has  been  sorted  correctly  (although 
it  is  still  possible  to  verify  mail  that  is 
not  grouped  in  numeric  order). 
Therefore,  Postal  Service  is  not 
requiring  that  3-digit  groups  be  placed 
in  ascending  numeric  order,  although  it 
is  encouraging  mailers  to  do  so.  It 
should  also  be  noted  that,  within  mixed 
AADC  trays,  in  addition  to  grouping  by 
3-digit  or  3-digit  scheme,  as  applicable, 
the  3-digit/scheme  groups  must  be    - 
further  grouped  by  AADC  area.  Few 
acceptance  problems  are  anticipated 
because  acceptance  personnel  will 
receive  training  on  the  new  sortation 
and  acceptance  procedures.  The  Postal 
Service  believes  that  the  Basic  rates 
proposed  for  First-Class  and  Standard 


Mail  should  encourage  mailers  to 
prepare  the  mail  in  this  manner. 
However,  it  is  the  mailer's  decision  to 
determine  whether  this  preparation 
would  be  less  expensive  than  mailing 
such  pieces  at  single-piece  rates. 

k.  Pallet  Preparation 

Four  commenters  requested 
clarification  as  to  whether  letter  mail 
prepared  on  pallets  for  different 
subclasses  could  be  combined  on  the 
same  pallets  with  a  single  mailing 
statement  and  corresponding 
documentation  as  allowed  for  flats  on 
pallets.  It  is  proposed  that  letter  mail  of 
different  subclasses  prepared  in  trays 
may  be  presorted  to  the  same  pallets, 
excluding  5-digit  pallets.  Trays  of 
automation-compatible  letter  mail 
(Automation  Standard  and  upgradable 
Regular  Standard  Mail,  barcoded 
Regular  Periodicals,  and  automation- 
compatible  Publications  Service 
Periodicals)  must  be  placed  on  5-digit 
pallets  separate  from  nonautomation 
mail  in  the  same  mailing  job  because  it 
is  more  efficient  for  the  Postal  Service 
to  move  whole  pallets  directly  to  where 
the  mail  is  processed.  Pallets  of 
automation-compatible  mail  may  be 
processed  at  postal  facilities  different 
from  facilities  that  process  pallets  of 
nonautomation-compatible  letters.  In 
many  cases,  pallets  of  automation- 
compatible  mail  are  broken  down  at 
different  locations  in  the  same  plant,  or 
if  barcoded  carrier  route  mail,  the 
pallets  are  sent  directly  to  the  postal 
facility  where  a  CSBCS  or  DBCS  is 
located.  When  trays  are  palletized  in 
this  manner,  they  may  be  reported  on  a 
single  mailing  statement  widi  the  same 
corresponding  documentation  as 
allowed  for  palletized  packages  of  flats. 

1.  Carrier  Routa  Rate  Eligibility 

One  commenter  agreed  with  the 
Postal  Service's  promise  to  consider 
allowing  carrier  route  rates  for  routes 
that  have  fewer  than  10  delivery  stops. 
The  Postal  Service  has  decided  to 
propose  that  such  mail  may  be  prepared 
to  qualify  for  the  Saturation  Enhanced 
Carrier  Route  rates  if  it  meets  the 
applicable  density  and  documentaticm 
standards. 

m.  Enhanced  Carrier  Route  Traying 
Requirements 

One  commenter  asked,  in  response  to 
the  June  29  notice,  whether  letter-size 
Enhanced  Carrier  Route  mail  would 
require  packaging  in  full  direct  trays. 
The  Postal  Service  deferred  an  answer 
to  this  question  until  completion  of  the 
DMM  standards.  Under  the  presort 
standards  set  forth  in  the  proposed  rule. 
Enhanced  Carrier  Route  letter  mail  is 


prepared  in  full  2-foot  and/or  1-foot 
carrier  route  trays.  Mail  that  cannot  be 
placed  in  full  carrier  route  trays  must  be 
placed  in  5-digit  carrier  routes  tra3rs, 
which  may  be  less  than  full  when 
necessary. 

n.  Machinable  Addressing/Upgradable 

The  Postal  Service  has  proposed 
optional  presort  requirements  for  Retail 
Presort  First-Class  and  Regular  Standard 
Mail  that  meets  the  Postal- Service 
criteria  of  "upgradable"  mail. 
(Upgradable  mail  is  mail  that  can  be 
processed  on  Postal  Service  MLOCRs.) 
Four  commenters  voiced  concerns  about 
the  requirement  for  a  machine-printed 
address  on  a  mailpiece  before  it  could 
be  considered  upgradable. 

One  commenter  opposed  the 
proposal,  arguing  that  presort  bureaus 
will  have  to  separate  their  automation 
reject  mail  on  the  basis  of  physical 
characteristics  and  then  prepare  it  under 
two  sets  of  rules.  This  commenter 
requested  that  mailers  be  given  an  extra 
day  to  attempt  to  barcode  the 
automation  rejects,  without  redadng 
metered  mail,  in  order  to  increase  the 
barcoded  volume.  By  adopting  this 
approach,  according  to  the  commenter, 
mailers  will  be  positioned  to  benefit 
from  soon-to-be-available  technology 
that  will  make  it  possible  to  barcode 
more  rejected  mailpieces.  In  much  the 
same  vein,  a  government  agency  said 
that  the  requirement  is  too  restrictive 
and  that  several  federal  agencies  have 
purchased  encoding  systems  in  order  to 
place  barcodes  on  typewritten  and 
handwritten  mail. 

The  proposed  DMM  standards  specify 
that  preparation  of  mail  under  the 
provisions  for  upgradable  mail  is 
optional.  Accordingly,  First-Class  and 
Standard  mailers  may  prepare  all  their 
mail  not  qualifying  for  the  Automation 
subclass  under  the  basic  preparation 
standards  for  the  corresponding  Retail 
Presort  or  R^ular  rates.  Naturally, 
mailers  are  encouraged  to  apply 
delivery  point  barcodes  to  svich  pieces 
using  CASS-certified  encoding  systems 
and  thereby  enter  as  many  pieces  as 
possible  as  Automation  First-Class  or 
Standard  Mail.  However,  for  the  reasons 
set  forth  in  the  preceding  discussion  of 
100%  barcoding,  the  Postal  Service 
cannot  allow  mail  to  be  presented  with 
stale  meter  dates.  The  current 
procedures  for  allowing  mailers  to  print 
a  new  meter  date  will  remain  in  efliact 
for  all  mail,  including  upgradable  and 
automation-reject  pieces.  The  proper 
subclass  marking  must  also  appear  on 
these  pieces. 


0.  Machinability 

One  commenter  asserted  that  the 
Postal  Service  will  not  achieve  its 
objective  of  encouraging  more 
automation-compatible  mail  unless  it 
relaxes  machinability  standards  to  allow 
more  mailers  to  prepare  automation- 
compatible  mail. 

The  Postal  Service  cannot 
spontaneously  relax  machinability 
standards.  Such  standards  are  based  on 
the  capabilities  of  automated  mail 
processing  systems  and  the  type  of  mail 
that  automation  equipment  is  able  to 
process. 

p.  Tray  Sleeving  and  Strapping 

The  Postal  Service  proposed  that 
mailings  of  Automation  letter  mail  be 
both  sleeved  and  strapped  by  the  mailer, 
and  that  trayed  letter  mail  in  other 
reformed  subclasses  be  sleeved  by  the 
mailer.  Five  commenters  responded  to 
this  proposal.  One  commenter 
expressed  wholehearted  support  on  the 
condition  that  the  mailer,  not  postal 
employees,  perform  the  associated  tasks. 
One  commenter  strongly  recommended 
that  where  all  pieces  in  a  mailing 
originate  and  destinate  in  the  delivery 
area,  sleeving  and  banding  of  trayed 
letter  mail  should  not  be  required.  This 
commenter  wants  continuation  of  the 
existing  provision  in  DMM  M033.3.7 
(that  allows  local  exception  to  the 
sleeving  requirement  when  all  pieces  in 
a  mailing  originate  and  destinate  in  the 
delivery  area  of  the  same  SCF).  Another 
commenter  contended  that  local  post 
offices  should  be  able  to  determine 
when  sleeving  and  strapping  are 
required  based  on  mailing  destinations. 
A  third  commenter  wanted  a  phased 
implementation  to  have  time  to  order 
and  install  equipment  needed  for 
sleeving  and  strapping.  A  federal 
government  agency  voiced  concern 
about  requirements  for  stocking,  storing, 
and  using  many  different  types  of 
equipment. 

The  Postal  Service  plans  to  require 
sleeving  and  strapping  of  all  bedloaded 
trayed  mail  under  all  reformed 
subclasses,  with  the  exception  of  mail 
entered  at  a  postal  facility  that 
destinates  within  the  service  area  of  that 
fecility.  Mail  transported  without  first 
being  sleeved  is  susceptible  to  spillage 
and  damage  during  transportation  and 
handling.  A  strap  around  the  tray  is  also 
necessary  to  maintain  the  integrity  of 
the  tray  and  its  contents  diuing 
transportation  and  handling.  For 
example,  because  trays  of  Periodicals 
and  Standard  Mail  sorted  in  a  BMC 
move  on  belts  and  down  chutes  during 
mechanized  distribution,  sleeves  that 
are  not  strapped  to  trays  could  slide  off 


and  the  contents  of  the  tray  could  spill. 
Trays  transported  by  air  are  handled  in 
many  different  ways  and  also  need  to  be 
strapped  to  maintain  their  integrity. 
Because  local  mail  is  not  subject  to  the 
same  type  or  amount  of  transportation 
as  other  mail,  an  exception  may  be 
made  for  the  strapping  and  sleeving  of 
this  mail.  Local  mail  that  destinates 
within  the  service  area  of  the  postal 
facility  where  it  is  entered  may  be 
prepared  without  sleeving  and 
strapping,  if  prior  written  approval  is 
obtained  from  that  facility's  manager. 

For  palletized  mailings,  sleeving  will 
be  required  but  strapping  will  be 
optional  for  mail  on  5-digit,  3-digit,  and 
SCF  pallets,  if  those  pallets  are  wrapped 
with  stretchable  or  shrinkable  plastic 
wrap  to  maintain  their  integrity  during 
transportation  and  handling,  because 
these  pallets  remain  intact  until 
reaching  the  destination  plant  or 
destination  5-digit  delivery  unit.  Trays 
on  other  levels  of  pallet  will  be  required 
to  be  both  strapped  and  sleeved. 

q.  ACT  Tagging 

The  Postal  Service  proposed  that 
mailers  apply  ACT  tags  to  trays  of 
Automation  First-Class  letters.  Six 
commenters  responded  to  this  proposal. 
Of  these,  one  supported  the  proposal  as 
long  as  mailers,  not  postal  employees, 
did  the  work  of  preparing  the  tags.  The 
remaining  five  commenters  either  had 
serious  reservations  or  were  strongly 
opposed  to  this  proposal  if  it  applied  to 
trays  of  nonlocal  letter-  and  flat-size 
mail.  One  of  the  five  strongly  opposed 
tagging  nonlocal  mail,  stating  that  it  was 
burdensome  and  difficult  to  comply 
with  due  to  time-sensitive  airline  flight 
schedules,  and  that  the  rates  proposed 
for  the  Automation  subclass  do  not 
reflect  this  added  worksharing 
requirement.  Another  commenter 
expressed  the  view  that  requiring  ACT- 
tagging  of  all  Automation  subclass  letter 
mail  trays  adds  little  value  and  should 
not  be  required  at  this  time.  The 
commenters  believed  that  the  proposal 
should  be  optional  until  a  method  can 
he  developed  and  implemented  so  that 
mailers  could  access  a  database  of 
accurate  postal  air  contract 
transportation  and  flight  data  for  ACT 
tags. 

Based  upon  the  comments,  the  Postal 
Service  has  determined  to  remove  the 
proposed  requirement  for  ACT-tagging 
of  mailings.  The  Postal  Service  is  also  in 
the  process  of  revising  its  internal 
systems  to  replace  the  ACT  tags  with  the 
"Scan-Where- You-Band"  process. 


66596  federal  Register  /  Vol.  60.  No.  246  /  Friday.  December  22,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  246  /  Friday,  December  22,  1995  /  Proposed  Rules  66597 


4.  Flat-Size  Pieces 
a.  General 


Under  Classi  (cation  Reform,  the  large 
majority  of  flat-size  pieces  will  be 
mailed  as  eithef  Standard  Mail  or 
Periodicals.  Th9  discussion  of 
comments  dealbig  with  Periodicals  is 
contained  in  a  separate  section  of  this 
notice.  Preparation  of  packages  on 
pallets  under  the  rules  in  DMM  M040  is 
the  prefierred  mfthod  of  preparing  flat- 
size  pieces.  Thelnonpalletized 
preparation  reqairements  for  Standard 
Mail  flats  under  ClassiHcation  Reform 
will  continue  to  require  preparation  of 
packages  placed  in  sacks.  The  package 
and  sack  levels  will  be  5-digit,  3-digit, 
ADC,  and  mixed  ADC,  except  for 
Enhanced  Carrier  Route  flats  which  will 
be  prepared  in  carrier  route  packages  of 
10  or  more  piec^  placed  in  carrier  route 
or  5-digit  carriee  routes  sacks.  The 
current  125-pieae/15-pound  minimum 
sacking  criterion  will  apply  to  flats 
under  Classification  Reform  where 
minimum  sack  Volumes  are  prescribed. 
The  sortation  fbt  Automation  flats 
differs  from  cumsnt  preparation 
requirements  in  that  SCJ*  packages  and 
sacks  are  eliminated,  and  there  is  no 
separate  preparation  of  residual  mail. 
For  Automation  flats,  ADC  and  mixed 
ADC  packages  will  be  combined  with  5- 
digit  and  3-digit  packages  within  ADC 
and  mixed  ADC  sacks.  The  sortation  for 
First-Class  flats  will  requue  S-digit,  3- 
digit,  ADC.  and  fiixed  ADC  sortation  in 
both  packages  and  flats  trays. 

b.  Mail  Meeting  Standards  for  Both 
Letters  and  Autoination-Compatible 
FUts  I 

Of  the  49  comiienters  who  re^randed 
to  the  August  SOtnotioe.  four 
commented  on  iisues  related  to  flats. 
With  only  one  exception,  those 
commenters  bad  questions  or  comments 
focusing  on  pieces  whose  size 
dimensions  meet  the  size  standards  for 
both  letters  and  automation-compatible 
flats.  This  type  of  mail  is  often  referred 
to  by  mailers  as  "flatters."  These 
comments  were  of  essentially  the  same 
natiue  as  those  stibmitted  in  response  to 
the  June  29  notice. 

Two  commentfrs  wanted  the  Postal 
Service  to  devela|>  options  to  allow 
mailers  to  prepare  mailpieces  that  meet 
both  the  letter-site  standards  and  the 
automation-cora^tible  flats  standards 
either  in  trays  or  in  packages  on  pallets. 

As  indicated  ia  the  section  on  letter 
mail,  the  Postal  Service  handles  letter 
mail  in  trays  and,  for  operational 
efficiency,  wants  all  mailer-prepared 
letter  mail  placed  in  trays.  Therefore, 
mailers  of  such  pieces  always  have  the 
option  of  preparilig  them  as  letter-size 


mailings  in  trays  or,  for  Standard  Mail, 
in  trays  on  pallets.  Mailers  of  such 
pieces  may  choose  to  prepare  one 
portion  of  their  mailing  job  as  letter  mail 
and  another  portion  of  their  mailing  job 
as  Automation  flat  mail.  The  Postal 
Service  also  recognizes  that  many 
mailers  having  pieces  that  meet  the 
dimensions  for  both  letters  and 
automation-compatible  flats,  and  who 
prepare  a  portion  of  their  mailing  jobs 
for  the  Automation  rates  for  flats,  would 
have  more  efficient  mail  preparation 
operations  if  allowed  to  prepare  an 
entire  mailing  job  in  the  same  manner, 
particularly  when  preparing  that  mail  as 
packages  on  pallets.  Tlierefore,  when 
mailers  of  these  so-called  "fletters"  mail 
part  of  a  mailing  job  at  the  Automation 
rates  for  flats  and  prepare  that  mail  as 
pack^es  on  pallets,  the  Postal  Service 
will  allow  the  entire  mailing  job,  which 
may  also  include  Enhanced  Carrier 
Route  mail  and  Regular  mail,  to  be 
prepared  as  packages  on  pallets  if  no 
more  than  10%  of  the  total  niunber  of 
pieces  in  the  mailing  job  are  claimed  at 
Regular  rates  and  if  those  pieces  are 
claimed  at  Regular  rates  for  nonletters. 
since  the  mailing  is  prepared  in  a 
manner  applicable  to  flat-size  pieces. 
This  10%  limit  on  the  number  of 
Regular  pieces  in  such  a  mailing  is 
designed  to  permit  a  small  part  of  a 
mailing  job  to  be  prepared  in  this 
manner  while  minimizing  the  amount  of 
these  letter-size  pieces  on  pallets;  as 
stated  earlier,  letter-size  pieces  are  more 
efficiently  handled  by  the  Postal  Service 
as  trayed  letter  mail.  If  the  percentage  of 
such  letters-size  pieces  exceeds  10%  of 
a  mailing  job,  it  must  be  prepared  and 
presented  as  a  separate  mailing  under 
the  standards  for  letter  mail.  Mailers 
who  prepare  mail  in  sacks  or  trays  must 
prepare  that  mail  in  the  manner 
appropriate  to  its  processing  category,  as 
defined  in  DMM  C050,  i.e.,  mail 
meeting  both  letter-size  and  automation- 
compatible  flats  dimensions  may  be 
sacked  and  otherwise  prepared  as  a  flat 
only  if  mailed  as  part  of  a  mailing  at  an 
Automation  rate  for  flats. 

c.  Revisions  to  Automation-Compatible 
Flats  Criteria 

One  commenter  stated  that  the  Postal 
Service  should  allow  pieces  that  can  be 
processed  on  FMS  1000  flat-sorting 
equipment  to  be  eligible  for  barcoded 
rates  when  that  equipment  is  retrofitted 
with  barcode  readers.  This  commenter 
further  indicated  that  the  Postal  Service 
should  allow  lettei^size  catalogs  that  can 
be  processed  on  FSM  1000s  to  be 
eligible  for  Automation  rates  for  flats, 
thereby  allowing  mailers  to  avoid  the 
tabbing  requirements  associated  with 
the  Automation  rates  for  letters. 


The  FSM  1000  machines  were  not 
intended  to  replace  the  FSM  881s  but  to 
handle  pieces  that  caimot  be  processed 
on  them.  Therefore,  the  FSM  881 
machinability  requirements,  reflected  in 
the  current  standards  in  DMM  C820  for 
barcoded  rates  for  flats,  will  continue  to 
be  the  basis  for  barcoded  rates  for  flats 
for  some  time,  including  when 
Classification  Reform  is  implemented. 
Letter-size  pieces  that  do  not  meet  the 
current  criteria  for  Automation- 
Compatible  flats  will  be  considered 
letters  under  Classification  Reform  and 
will  have  to  be  prepared  under  the 
standards  for  letters  in  DMM  C810  and 
DMM  C840  to  obtain  Automation  letter 
rates. 

d.  Dimensions  of  Trays 

One  c(Hnmenter  requested  that  the 
dimensions  of  flat  trays  be  provided  so 
mailers  can  program  how  much  mail 
can  be  placed  in  these  trays.  The  inside 
bottom  dimendons  are  14V4  inches  long 
by  IOV4  inches  wide.  Their  depth  is  8 
inches  to  the  handhold  and  IIV4  inches 
to  the  top.  This  information  will  be 
included  in  both  the  DMM  and  in  the 
instructions  provided  with  PAVE  testing 
material 

e.  Copalletization  and  Commingling 

No  comments  were  received  regarding 
this  issue.  The  Postal  Service  is 
retaining  the  position  set  forth  in  the 
August  30  notice  that,  for  packages 
prepared  on  pallets,  packages  from 
di^rent  Standard  Mail  subclasses 
(Automation,  Enhanced  Carrier  Route, 
and  Regular)  may  be  placed  on  the  same 
pallets,  and  no  physical  separation  of 
the  packages  on  the  pallets  by  rate 
category  will  be  required.  At  the  pallet 
breakdown  operation,  the  Postal  Service 
will  sort  the  packages  to  containers  for 
the  proper  transportation  or  in-plant 
processing  operation. 

The  Postal  Service  also  erroneously 
indicated  in  the  August  30  notice,  that 
it  would  allow  mailers  to  combine 
packages  from  difierent  mailings  in  the 
same  sack.  Combining  packages  of 
different  mailings  in  the  same  sack  does 
not  make  operational  sense  for  the 
Postal  Service.  Sack  labels  identify  the 
type  of  mail  contained  in  the  sack  so 
that  the  Postal  Service  can  direct  it  to 
the  proper  in-plant  operation.  Enhanced 
Carrier  Route  sacks  may  be  sent  directly 
to  the  5-digit  ZIP  Code  for  carrier  casing, 
whereas  barcoded  flats  will  be  sent  to  a 
barcoded  flats  sorting  machine.  Regular 
mail  may  be  sent  to  manual  distribution 
operations.  Because  combining  this  mail 
together  in  sacks  would  not  allow  the 
Postal  Service  to  direct  the  mail  to  the 
proper  operation,  combining  pn/^lragn« 


from  different  mailings  in  the  same  sack 
will  not  be  permitted. 

f.  Flats  Mail  in  Trays 

No  comments  were  received  regarding 
this  issue.  The  Postal  Service  is 
retaining  the  position  set  forth  in  the 
August  30  notice  that  First-Class  flats 
will  be  prepared  in  flat  trays  and 
Standard  Mail  flats  will  be  prepared  in 
sacks.  A  commenter  to  the  June  29 
notice  questioned  the  rationale  for  this 
policy.  The  Postal  Service  plans  to 
initially  limit  the  use  of  trays  to  First- 
Class  flats  to  allow  for  a  more  gradual 
change  to  a  future  operating 
environment  in  which  all  nonpalletized 
flat  mail  will  be  prepared  in  trays. 
Currently,  the  Postal  Service  processes 
First-Class  flats  in  trays.  Generally,  flat 
trays  are  better  handled  at  GMFs  and 
airmail  facilities  (AMFs)  (where  the 
Postal  Service  has  tray  handling 
systems)  than  sacks,  which  are  more 
amenable  to  processing  at  bulk  mail 
centers  (BMCs).  When  barcoded  flat 
mail  is  distributed  on  flat  sorting 
machines  using  the  barcode,  there  are 
instances  where  the  flat  mail  is 
dispatched  in  flat  trays  to  the  next 
handling  or  destination  regardless  of 
class.  Therefore,  as  part  of  the  transition 
of  all  classes  of  flats  mail  to  tray 
preparation,  allowing  automation- 
compatible  (barcoded)  flat  mail  in  trays 
would  be  the  likely  next  step,  but  this 
will  not  take  place  until  after 
implementation  of  the  current 
Classification  Reform  proposals. 

g.  Last  Package  Rule 

A  question  concerning  how  to  label  a 
mixed  ADC  sack  containing  only  a  5- 
digit  package  was  asked  in  response  to 
the  June  29  notice.  The  Postal  Service 
deferred  an  answer  to  this  question  until 
completion  of  the  DMM  standards. 
Under  the  presort  standards  set  forth  in 
this  proposed  rule,  a  5-digit  package  left 
over  after  filling  all  possible  5-digit,  3- 
digit,  and  ADC  sacks  will  be  placed  in 
a  sack  bearing  a  mixed  ADC  sack  label. 

h.  3-Digit  Schemes 

No  comments  were  received  regarding 
this  issue  in  response  to  the  August  30 
notice.  The  Postal  Service  is  retaining 
the  position  that,  while  a  3-digit  scheme 
sort  for  flats  may  be  investigated  at  a 
later  date,  it  will  not  be  implemented 
with  Classification  Reform. 

5.  Addressing 

a.  AIS  Product  Cycle 

Concurrent  with  Classification 
Reform,  the  Postal  Service  is  proposing 
to  increase  the  frequency  at  which  it 
updates  all  of  its  AIS  Products,  such  as 
ZIP+4  and  CRIS.  This  change  would 


increase  the  fr^uency  of  required 
mailer  updates  to  address  matching 
systems.  Because  this  change  will  affect 
all  AIS  products  and  must  be  applied 
universally,  it  will  impact  all  mailers 
using  AIS  products  for  preparing 
mailings,  not  just  those  mailing  in  the 
reformed  subclasses. 

The  proposal  to  increase  the 
frequency  of  AIS  product  updates  is 
designed  to  improve  the  currency  of  the 
data  that  is  used  during  the  matching 
process  and  reflects  the  significant 
advancements  in  list  management 
technology  that  have  been  made  since 
the  original  product  cycle  was 
developed.  Now  that  the  Postal  Service 
is  experiencing  more  rapid  change  in 
address  information  and  carrier  route 
codes,  it  has  become  critical  that  mailers 
update  their  data  files  more  frequently. 

Under  this  proposal,  the  frequency  of 
AIS  product  releases  would  increase 
from  quarterly  to  bimonthly.  The  Postal 
Service  also  proposes  to  eliminate 
inconsistencies  in  the  implementation 
dates  of  new  product  releases.  These 
currently  range  from  45  days  with  ZIP+4 
products  to  75  days  for  some  CRIS 
products.  Under  this  proposal,  all 
products  would  have  to  be  put  into  use 
within  45  days  of  the  release  date  of  the 
product  update.  There  are  no  plans  to 
increase  the  frequency  with  which 
ZIP+4  code  or  delivery  point  code 
matches  must  be  reprocessed  from  the 
current  "within  12  months  of  the 
mailing  date"  standard  for  any  of  the 
unreformed  subclasses. 

Because  these  changes  are  systemic 
and  because  it  would  be  costly  and 
confusing  to  maintain  two  different  sets 
of  product  update  frequencies,  the 
Postal  Service  proposes  to  apply  these 
changes  to  all  affected  mailings, 
regardless  of  whether  that  mail  will  also 
be  affected  by  Classification  Reform.  For 
example,  carrier  route  codes  would  be 
updated  more  quickly  with  the 
initiation  of  bimonthly  CRIS  releases 
and  with  the  reduction  in  the 
permissible  implementation  period  from 
75  to  45  days.  This  would  apply  to  both 
reformed  and  unreformed  subclass 
mailings. 

Although  these  changes  in  AIS 
product  &«quency  were  previously 
planned  and  could  have  been  proposed 
independently,  the  Postal  Service  has 
chosen  to  propose  to  implement  them 
with  the  implementation  of 
Classification  Reform  to  consolidate 
changes  to  mail  preparation  standards. 

b.  Carrier  Route  Updates 

Eight  comments  were  received  about 
the  Postal  Service's  proposal  that 
mailings  at  carrier  route  rates 
incorporate  carrier  route  codes  updated 


within  90  days  prior  to  the  date  of 
mailing  using  certified  software.  One 
commenter  suggested  that  the  Postal    ' 
Service  eliminate  the  requirement  for 
certified  software,  indicating  that  it 
limited  the  creativity  of  mailers  in 
applying  the  carrier  route  codes  to  their 
mail.  The  Postal  Service  requires  the  use 
of  certified  software  to  verify  the 
accuracy  of  the  matches  and  to  provide 
documentation  of  the  time  and  age  of 
the  information  being  used  to  apply 
carrier  route  codes.  The  certification 
process  verifies  the  results  of  address 
matching,  not  the  means  by  which  it 
was  achieved.  Thus,  there  are  no  limits 
to  the  creativity  that  may  be  applied  to 
the  matching  process  if  the  result 
represents  the  correct  carrier  route  code 
for  the  address. 

Four  commenters  suggested  that  the 
coding  date  should  be  increased  to  120 
days,  whereas  two  other  commenters 
approved  the  proposal  to  increase  the 
frequency  of  ZIP+4  matching  to  90  days. 
The  Postal  Service  has  no  plans  to 
increase  the  frequency  of  ZIP+4 
matching  at  this  time.  Carrier  route 
assignments  are  more  frequently 
changed  to  accommodate  the 
operational  needs  of  the  Postal  Service 
to  balance  carriers'  workload.  Thus,  the 
Postal  Service  believes  that  the  90-day 
coding  standard  is  reasonable.  However, 
it  is  not  the  Postal  Service's  intent  to 
require  mailers  to  update  their  carrier 
route  codes  if  no  more  current  source  of 
information  is  available.  The  Postal 
Service  believes  that  the  most  current 
data  available  should  be  used  in 
assigning  carrier  route  codes.  If  new 
data  files  are  not  available,  mailers 
should  continue  to  use  the  existing 
route  assignments  until  new  AIS 
products  have  been  released  by  the 
Postal  Service. 

c.  Move  Updates 

Seventeen  comments  were  received 
concerning  the  proposal  to  require  First- 
Class  bulk  mailers  to  update  the 
addresses  of  their  customers  who  have 
moved  within  6  months  prior  to  the 
mailing  date.  Several  mailers  seemed 
confused  about  the  exact  class  of  mail 
to  which  this  standard  applies;  it  would 
apply  only  to  Retail  Presort  and 
Automation  First-Class  mailings. 

The  Postal  Service  believes  that  the 
methods  currently  available  to  provide 
customers  with  updated  address 
information  offer  a  wide  range  of 
options  that  can  meet  the  needs  of 
mailers  at  a  reasonable  cost.  For 
example: 

(1)  Use  of  the  endorsement  "Address 
Correction  Requested"  means  that  the 
mailpiece  will  be  returned  to  sender 
with  the  new  address  information 
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affixed.  This  service  is  provided  at  no 
additional  cfaaige  to  the  mailer.  The 
niailer  can  thea  update  the  address 
information  and.  if  it  so  desires,  use  a 
new  envelope  io  mail  the  piece  to  the 
new  address. 

(2)  Use  of  the  endorsement 
"Forwarding  and  Address  Correction 
Requested"  means  that  the  mailpiece  is 
forwarded  to  the  new  locaticm  and  the 
Postal  Service  tends  a  hard  copy  notice 
to  the  mailer  with  the  new  address 
information.  Each  such  notice  costs 
$0.30  and  can  |e  used  to  update  the 
mailer's  addrettes. 

(3)  Use  of  Address  Change  Service 
(ACS)  provides  the  mailer  with  an 
electnmic  notioe  of  new  address 
information  instead  of  hard  copy.  ACS 
can  also  be  used  on  mailings  other  than 
First-Class  to  qtaliiy  those  addresses  in 
the  mailing  list:  that  were  used  for  Retail 
Presort  and  Automation  First-Class 
mailings.  Electronic  notices  cost  $0.20 
eech  and  can  be  obtained  on  a  variety 
of  electronic  m0dia.  Mailers  may 
determine  the  frequency  with  which 
they  use  the  ACS  endorsement  and 
participant  code  if  the  mailer  can  certify 
that  each  address  in  a  First-Class 
mailing  has  been  updated  for  customer 
moves  within  61  months  prior  to  the 
mailina. 

(4)  Use  of  National  Change  of  Address 
(NOOA)  processing  service  can  update 
mailers'  address  lists  with  corrected 
address  information  prior  to  a  mailing. 
Mailers  determine  how  frequentiy  they 
process  their  address  lists. 

Two  commenters  stated  that  they  are 
unable  to  use  the  current  methods,  and 
two  other  conutenters  said  that  the 
services  were  too  costly.  None  of  these 
commenters  provided  specifics  in 
support  of  their  statements.  The  Postal 
Service  incurs  both  costs  to  rehandle 
undeliverable-as-addressed  mail  and 
service  delays  when  mail  must  be 
redirected  to  a  i|ew  location.  It  is  in  the 
best  interests  of  the  Postal  Service  and 
mailers  to  improve  deliverability  and 
reduce  costs.  The  options  cited  above, 
including  the  "tto  fee"  Address 
Correction  Requested  endorsement, 
provide  flexibility  to  mailers  in  meeting 
the  proposed  standard. 

Six  commentars  asked  that 
implementation  of  the  requirement  be 
postponed  to  allow  time  to  adjust  and 
obtain  move  updates.  The  Postal  Service 
recognizes  that  (nany  mailers  will  need 
to  revise  their  addressing  systems  to 
accommodate  move  updating.  Thus,  the 
Postal  Service  \f  ill  begin  the  move 
update  address  qualification  process  at 
the  time  of  Classification  Reform  « 

implementationL  bit  will  not  condition 
the  eligibility  of  First-Class  bulk 
mailings  on  complete  move  update 


qualification  until  6  months  after 
Classification  Reform  implementation, 
or  Januoy  1. 1997.  whichever  is  eartier. 
The  Postal  Service  also  wants  to  avoid 
creating  a  semiannual  "crunch"  of 
demand  for  NCOA  and  ACS  services 
that  might  occur  if  move  update  was 
implemented  at  the  same  time  as 
Classification  Refonn.  Some  mailers 
may  need  to  experiment  with  several 
options  for  move  updating,  such  as  the 
impact  of  the  two  different 
endorsements,  to  determine  which 
option  makes  the  best  business  sense  for 
their  operations.  Some  will  have  to 
learn  to  use  electronic  update  systems, 
and  others  will  need  to  use  up  stocks  of 
envelopes  that  do  not  bear  an 
endorsement.  The  "ramp-up"  period 
should  give  all  concerned  customers 
sufBcient  time  to  decide  which  update 
method  to  use.  obtain  NCOA  matching 
services,  if  appropriate,  implement 
internal  system  changes  to  accept 
electronic  move  update  information, 
and  work  with  their  internal  customers 
or  presort  customers  to  obtain  full 
compliance. 

Scleral  commenters  also  asked  that 
implementation  of  the  proposed  move 
update  standard  be  postponed 
indefinitely  until  other  methods  have 
been  approved  to  do  move  updating, 
such  as  the  Multiline  Forwarding 
System  (MPS).  The  Postal  Service  does 
not  believe  that  such  an  open-ended 
delay  is  warranted,  given  the  wide  range 
of  current  options.  However,  the  Postal 
Service  is  encouraged  by  the  progress 
currently  being  made  toward 
implementation  of  MPS.  The  Postal 
Service  has  been  working  with  vendors 
of  commercial  MLOCRs  on  the  MPS 
project  since  June  1995.  Test  mail  has 
been  successhiUy  processed  by  several 
vendors  to  determine  the  accuracy  of 
the  matching  processes.  The  next  step  is 
testing  "live"  mail  in  a  production 
environment.  The  project  plan  for  MPS 
is  on  track,  with  operational  issues  now 
imder  review.  As  a  result,  the  Postal 
Service  expects  that  MFS  will  be 
available  before  the  end  of  1996,  but 
that  outcome  is  not  certain  at  this  time. 
The  Postal  Service  plans  to  continue 
working  on  the  development  of  MFS 
with  MLOCR  users  through  the  Mailers 
Technical  Advisory  Committee  and  the 
Multiline  Users  Group.  Moreover,  as 
marketplace  demands  create  a  need,  the 
Postal  Service  will  also  consider 
expanding  the  range  of  options  in  the 
existing  services,  for  example,  by 
additional  notification  options  in  ACS 
beyond  those  currently  available. 

Five  commenters  asked  whether  their 
in-house  address  correction  centers,  to 
which  they  have  devoted  significant 
resources,  might  be  certified  as  meeting 


the  move  update  standard.  For  those 
mailers  who  believe  that  their  lists  are 
up  to  date,  the  use  of  the  "Address 
Correction  Requested"  endorsement 
should  have  little  or  no  impact  on  their 
business  practices  because  they  are 
mailing  to  the  most  current  address  of 
their  customers.  The  simple  and 
straightforward  use  of  the  endorsement 
would  meet  the  proposed  standard  with 
no  difficulty,  would  need  be  applied  to 
all  addresses  on  the  list  only  within  6 
months  prior  to  mailing,  and 
expenditiires  would  be  limited  to  the 
costs  associated  with  preprinting  the 
endorsement  on  mailing  envelopes.  The 
current  endorsement  opdons  would  be 
an  efiisctive  approach  to  meeting  the 
proposed  standard  for  lists  that  are  well 
maintained  by  a  mailer's  move 
correction  processes.  In  the  future,  the 
Postal  Service  may  consider  the 
establishment  of  "move  update 
certification"  processes  for  specific 
types  of  lists  or  businesses.  'Hie  Postal 
Service  is  interested  in  evaluating  other 
options  that  mailers  suggest  to  meet  the 
move  update  standard  if  unique 
situations  exist  that  preclude  the  use  of 
the  current  solutions. 

Three  other  commenters  asked 
whether  a  mailer  was  required  to  use 
the  information  provided  firom  postal 
address  correction  processes  and  apply 
it  immediately  to  their  address  lists. 
They  asked  whether  the  notification 
could  serve  as  a  trigger  to  the  company 
to  initiate  an  inquiry  with  the  customer 
about  correcting  address  information. 
Four  commenters  indicated  that  various 
state  and  federal  government  agencies 
believe  that  they  are  prohibited  fiom 
using  corrections  provided  by  the  Postal 
Service.  In  most  cases,  mailers  are 
expected  to  update  their  mailing 
addresses  prompUy.  However,  the 
Postal  Service  recognizes  that,  in  some 
industries,  there  are  legally-mandated 
limits  on  the  address  that  may  be  used 
in  certain  customer  conununication.  For 
example,  one  commenter  noted  that,  in 
a  number  of  states,  notices  of 
shareholder  meetings  must  be  sent  to 
the  address  "in  the  corporation 
records."  Given  the  concerns  expressed 
by  these  mailers,  the  Postal  Service  has 
decided  that  in  circumstances  where 
clearly  demonstrated  legal  constraints 
limit  a  mailer  from  using  address 
changes  provided  by  the  Postal  Service, 
an  individually-approved  alternative 
process  will  be  acceptable  to  meet  the 
move  update  standard.  Alternative 
process  approval  would  be  granted  on  a 
case-by-case  basis,  and  the  legal 
limitation  would  need  to  be  clearly 
identified.  In  this  process,  mailers 
would  receive  address  change 


information  from  the  Postal  Service  in 
any  of  the  currently  prescribed  manners. 
This  would  be  followed  by  a  prompt 
mailer-initiated  direct  mail  contact  with 
the  customer,  requesting  a  signed 
verification  of  the  address  change.  For 
example,  the  mailer  could  provide  a 
preprinted  barcoded  business  reply  card 
that  the  customer  signs  and  returns. 
Address  information  could  then  be 
updated  in  the  mailer's  records  prior  to 
the  next  mailing  cycle. 

d.  Uniform  Placement  of  Address 
Elements 

During  the  comment  period,  the 
Postal  Service  decided  to  remove 
uniform  placement  of  address  elements 
fiom  consideration  as  a  proposed 
address  quality  standard.  The  Postal 
Service  took  this  action  in  response  to 
extensive  mailer  concerns  regarding  the 
details  of  the  proposal  and  its  potential 
adverse  impact  on  rate  eligibility. 

e.  Line  of  Travel 

One  conmienter  asked  whether  the 
line-of-travel  (LOT)  sequencing 
requirement  applied  only  to  flat-size 
pieces.  Because  LOT  sequencing  can  be 
beneficial  for  casing  of  all  carrier  route 
mail,  the  proposed  standard  will  apply 
to  letters,  flats,  and  merchandise 
samples  prepared  with  detached 
address  labels  in  Basic  Enhanced  Carrier 
Route  mailings,  and  to  all  Publications 
Service  pieces  except  for  those  pieces 
that  are  presented  in  a  mailing  of 
automation-compatible  Publications 
Service  barcoded  letters. 

One  commenter  stated  that  the 
requirement  would  be  easy  to  meet, 
whereas  two  other  commenters  stated 
that  it  would  be  difficult  to  maintain 
and  would  be  an  imnecessary  burden. 
The  Postal  Service  has  had  assurance 
from  the  mailer  and  vendor 
commimities  that  this  requirement  is 
not  an  onerous  burden.  The  update  of 
sequence  information  could  be  done 
throu^  any  of  the  established 
sequencing  methods  or  through  use  of 
the  newly-developed  Line-of-Travel 
product,  which  has  been  available  to  the 
mailing  industry  since  June  1995. 
Mailers  who  are  interested  in  obtaining 
the  Line-of-Travel  product  should 
contact  the  National  Customer  Support 
Center  at  (800)  238-3150  for 
subscription  information.  Continuing 
update  of  sequence  information  will 
occur  with  the  same  frequency  that 
carrier  route  codes  are  updated. 

Foiir  commenters  stated  that  there 
were  many  operational  variables  in  their 
production  lines  and  questioned 
whether  exact  delivery  order  or  reverse 
order  would  be  equally  effective.  The 
Postal  Service  will  identify  mailers 


whose  mailings  are  frequently  in  the 
reverse  order  and  deal  with  them  on  an 
exception  basis. 

Three  other  commenters  asked 
whether  LOT  could  apply  to  High 
Density  mail.  Although  the  Postal 
Service  believes  that  LOT  sequencing 
would  accomplish  most  of  what  walk 
sequencing  will  do  for  High  Density 
mail,  the  Classification  Reform  proposal 
specifies  walk  sequencing  for  High 
Etensity  mail.  Therefore,  LOT  is  not  an 
acceptable  sequencing  option  to  qualify 
for  High  Density  rates. 

f.  5-Digit  ZIP  Code  Verification 

The  Postal  Service  proposed  to 
require  a  certification  by  the  mailer  that 
the  5-digit  ZIP  Codes  on  addresses  in  a 
Retail  Presort  First-Class,  Regular 
Standard,  or  nonautomation-compatible 
Publications  Service  Periodicals  mailing 
have  been  checked  for  accuracy  within 
12  months  prior  to  mailing.  One 
commenter  stated  that  because  ZIP  Code 
verification  was  quick  and  easy,  out-of- 
date  ZIP  Codes  should  not  be  allowed 
access  to  presort  rates.  Another  called 
the  proposed  verification  costly  and 
intrusive  on  business  activity.  The 
Postal  Service  believes  that  accurate  TIP 
Codes  are  vital  to  ensuring  consistent, 
timely  delivery  service.  Moreover,  the 
use  of  a  correct  ZIP  Code  is  currently  a 
requirement  for  the  affected  groups  of 
mail.  Those  mailers  who  are  unwilling 
to  verify  the  correctness  of  the  ZIP 
Codes  they  apply  to  mailpieces  will  not 
be  allowed  access  to  postage  rates  that 
require  ZIP  Code  presortation. 

Two  commenters  asked  what  some  of 
the  approved  methods  of  verification 
might  be.  TTie  Postal  Service  has 
previously  stated,  "A  recommended 
checklist  of  possible  ZIP  Code 
verification  options  for  address  lists  that 
are  not  computerized  could  be  signed  as 
a  part  of  the  verification  process.  Items 
to  appear  on  the  list  might  include 
manual  verification  using  the  most 
recent  Postal  Service  ZIP  Code 
directory,  a  survey  of  the  addressees 
currently  in  the  address  list  to  inquire 
about  changes  to  ZIP  Code  information, 
participation  in  the  current  manual  list 
correction  service  (DMM  A910),  use  of 
a  service  provider  to  verify  ZIP  Code 
information,  and  use  of  approved 
software." 

Other  optioqs  might  include  the  use 
of  electronic  look-up  services  such  as 
those  available  on  the  Postal  Service 
home  page  on  the  World  Wide  Web  and 
other  bulletin  board  look-up  services 
using  certified  address  matching 
software.  Mailers  will  be  expected  to 
identify  the  method  used  to  verify  the 
ZIP  Code  information  and  sign  a 
certification  of  verification.  Mailers  will 


have  3  months  from  the  date  of 
Classification  Reform  implementation  to 
verify  the  accuracy  of  their  5-digit  ZIP 
Code  information.  In  addition,  as  new 
techniques  for  ZIP  Code  verification  are 
developed,  they  will  be  added  to  the  list 
of  acceptable  methods  for  verification. 

6.  Periodicals 

a.  Overview 

Periodicals,  like  today's  second-class 
mail,  is  designed  for  newspapers  and 
other  periodical  publications.  Under 
Classification  Reform,  all  current 
categories  of  authorization  would 
remain  (general,  requester,  institutions 
and  societies,  foreign,  and  state 
departments  of  agriculture).  Current 
subclasses  would  also  be  retained  and 
Publications  Service,  a  new  low-cost 
subclass,  would  be  added. 

No  substantive  change  to  Preferred 
Rates  Periodicals  (In-County,  Classroom. 
Nonprofit,  Science-of-Agriculture  zones 
1-2)  is  proposed  in  the  current 
Classification  Reform  case.  The 
provision  will  also  be  retained  that 
prescribes  payment  of  Regular  rates  for 
advertising  that  exceeds  the  10% 
limitation. 

Publishers  may  mail  at  only  one 
subclass  of  outside-county  rates  for  each 
publication:  Preferred  (when 
applicable),  Regular,  or  Publications 
Service.  The  publication  must  follow 
the  same  basic  standards  as  today,  i.e., 
it  must  be  formed  of  printed  sheets  and 
published  from  a  known  office  of 
publication  at  a  regular  frequency  of  at 
least  four  times  per  year.  Current 
requirements  by  authorization  category 
continue  to  apply.  General  publications 
must  have  a  minimum  of  50%  paid 
circulation  and  contain  no  more  than 
75%  advertising  in  one-half  the  issues 
published  during  a  12-month  period. 
The  publisher  must  maintain  a  list  of 
subscribers.  Likewise,  requester 
publications  must  have  a  list  of 
requesters/ subscribers,  with  a  minimum 
50%  of  the  circulated  copies  either 
requested  or  paid  for  by  the  recipient. 
Advertising  in  requester  publications 
may  not  exceed  75%  in  any  issue. 

A  notable  change  proposed  for  the 
Regular  subclass  pertains  to  the  presort 
levels:  Basic,  3/5,  and  Carrier  Route 
would  replace  current  levels  A,  B,  and 
C,  making  the  presort  structure  for 
Regular  Periodicals  more  consistent 
with  other  classes.  The  new  3/5  rate 
replaces  the  current  Level  B3  and  B5 
rates.  Mail  presorted  to  all  3-digit 
destinations  (not  just  to  unique  3-digit 
destinations)  will  quaUfy  for  the  3/5 
rates.  Another  minor  change  renames 
the  current  125  walk-sequence  rate  as 
High  Density. 
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Three  primary  criteria  must  be  met  to 
qualify  for  Publications  Service:  (1)  at 
least  75%  of  the  mailed  volume  must  be 
paid  (for  general  publications)  or  paid  or 
requested  (for  ^uester  circulation);  (2) 
at  least  30%  of  the  content  in  each  issue 
must  be  nonad^ertising  matter;  and  (3) 
at  least  90%  of  each  issue  must  be 
presorted  in  piescribed  volumes  to 
carrier  route,  Sfdigit,  or  3-digit 
destinations.  An  outside  circulation 
audit  is  also  reouired. 

Each  issue  of  a  Publications  Service 
periodical  must  have  at  least  30% 
nonadveitisina  content  and  at  least  75% 
of  the  mailed  qrculation  (excluding 
copies  claimed!  at  in-county,  foreign. 
First-Class,  Pri<»ity  Mail,  or  Express 
Mail  rates)  must  be  sent  to  paid 
subscribers  (or  requesters,  depending  on 
the  category  of  authorization). 
Publicati(His  that  Coil  to  meet  the 
nonadvertising!  content  requirement  are 
assessed  a  40%  surcharge  of  the 
applicable  postage  for  that  issue.  If  a 
publication  fiails  to  meet  the  75%  paid/ 
requester  stanchrd,  its  authorization  to 
mail  at  PubUcations  Service  will  be 
revoked. 

The  Postal  Service  has  determined 
that  the  outside  circulation  audit  will  be 
used  only  to  validate  compliance  with 
the  ptofiued  7$%  peid/requested 
circulation  requirement.  The  outside 
auditor  will  not  be  responsible  for 
confirming  the  advertising/editorial 
ratio.  To  ensure  aunpliance  and  reduce 
the  amount  of  qiaterial  reviewed  before 
mail  acceptance,  the  Postal  Service  will 
include  on  the  Qiailing  statement  a 
certification  block  for  the  publisher's 
^gnature.  valicfeting  that  the 
publication  meets  the  30% 
nonadvertising  requirement.  If  the 
Postal  Service  determines  that  an  issue 
exceeds  70%  advertising,  the  publisher 
will  be  given  aitiple  opportimity  to 
demonstrate  compliance  with  the 
requirement  be^re  any  penalty  is 
assessed. 

At  least  90%  pf  each  issue  must  be 
presorted  to  3-digit,  5-digit,  or  carrier 
route  destinations.  Copies  count  toward 
the  90%  criterion  if  they  are  part  of  a 
minimum  of  24iaddressed  pieces  for  a 
3-digit  destination,  all  properly 
presorted  to  carrier  route,  3-digit,  or  5- 
digit  destinatioas  in  packages  of  six  or 
more  addressed  pieces  each.  Any 
combination  of  six-piece  or  larger 
packages  to  the^e  destinations  is 
acceptable  (e.g.,  18  pieces  to  a  carrier 
route  and  six  cdpies  to  a  5-digit,  both  in 
the  same  3-digit  area).  Publications  that 
fail  to  meet  the  00%  standard  are 
assessed  a  40%  surcharge  of  the 
applicable  postage  for  that  issue. 

For  the  purpqses  of  the  90%  criterion, 
an  "issue"  will  be  considered  to  consist 


of  all  copies  in  the  mailed  volume  that 
are  mailed  within  that  "window"  of 
time  during  which  the  main  file  and 
most  supplemental  mailings  for  a 
particular  tiUe  are  deposited  with  the 
Postal  Service.  The  mailing  "window" 
includes  all  copies,  regardless  of  cover 
date,  mailed  during  that  period.  To 
ensure  that  the  entire  mailed  volume  of 
a  publication  is  considered,  all  mailings, 
including  "supplementals,"  will  be 
coimted. 

Publications  may  be  better  able  to 
meet  this  density  requirement  by 
comailing.  including  the  comailing  of 
Publications  Service  flats  with  Re^lar 
Periodicals.  To  administer  the  90% 
criterion  in  a  comailing  situation,  the 
Postal  Service  proposes  to  look  at  the 
sortation  of  the  individual  title  within 
the  comailing.  The  copies  reported  on  a 
single  mailing  statement  will  not  have 
to  meet  the  90%  criterion.  The 
qualifying  pieces  in  the  comailing  are 
added  to  the  qualifying  pieces  in  the 
main  file  and  any  qualifying  pieces  in 
supplemental  runs  that  were  not 
comailed.  The  final  qualifying 
percentage  is  derived  by  dividing  the 
total  number  of  qualifyhig  pieces  by  the 
total  number  of  mailed  pieces. 

In  a  comailing.  the  40%  penalty 
would  apply  to  the  publication  that  fells 
to  meet  the  density  requirements,  not  to 
all  other  comailed  publications.  While 
firm  packages  are  considered  a  single 
addressed  piece  for  presort  and  postage 
purposes,  each  copy  in  a  firm  package 
counts  individually  toward  the  90% 
standard. 

Carrier  route,  nonbarcoded,  and 
barcoded  mail  may  be  mixed  on  the 
same  pallet,  and  5-digit  and  ZIP+4 
barcoded  Publications  Service  flats  may 
be  combined  in  the  same  package.  This 
is  discussed  further  in  the  analysis  of 
comments  on  Periodicab. 

In  addition  to  the  requirements  for 
nonadvertising  content,  circulation  to 
paid/requester  addresses,  and  density, 
all  automation-compatible  Pubhcations 
Service  mail  (except  carrier  route  rate 
flats)  must  bear  a  barcode.  All  pieces 
must  bear  at  least  a  5-digit  barcode  and 
no  less  than  85%  of  the  pieces  must 
bear  a  ZIP+4  or  delivery  point  barcode. 
If  the  piece  is  not  machinable,  barcoding 
is  not  required.  Although  the  carrier 
route  portion  of  the  mailing  will  count 
toward  the  85%  criterion,  it  will  not 
have  to  be  barcoded.  The  85%  criterion 
optimizes  the  proportion  of  pieces  that 
can  be  given  automated  processing.  To 
the  extent  firm  packages  are  amenable  to 
such  handUng,  it  would  not  be  relevant 
to  the  objectives  of  the  85%  criterion  if 
the  component  copies  inside  the  firm 
package  were  barcoded.  Therefore,  the 
85%  criterion  will  be  applied  to 


consider  the  number  of  addressed 
pjeces  in  the  mailing,  not  the  total 
number  of  copies. 

Compliance  with  the  85%  criterion 
will  be  based  on  the  entire  mailed 
volimie  of  the  issue,  encompassing  all 
editions  from  all  sources.  Publishers 
will  be  responsible  for  providing  the 
supporting  information  if  requested  by 
the  Postal  Service. 

Additional  "bundled"  requirements 
pertaining  to  such  issues  as  addressing, 
sortation,  and  containerization  are 
detailed  in  the  proposed  DMM 
standards  in  this  notice. 

To  mail  at  Publications  Service  rates, 
a  periodical  must  first  be  authorized 
Periodicals  mailing  privileges  in  one  of 
the  existing  categories  of  authorization. 
To  apply  for  Publications  Service,  the 
publisher  must  submit  a  s^>arate 
application  (and  pay  an  additional  $305 
fee)  and  initiate  an  outside  circulation 
audit.  Once  authorized,  all  outside- 
county  copies  of  the  publication,  which 
are  not  sent  as  Express  Mail,  Pritmty 
Mail,  or  First-Class  Mail,  must  be 
mailed  at  Publications  Service  rates 
exclusively,  imless  the  publication 
voluntarily  abandons  its  authorization. 
If  the  publication  abandons  the 
authorization  or  the  Postal  Service 
revokes  it.  the  publisher  must  wait  1 
year  to  reapply.  Authorization  to  mail  at 
Publications  Service  rates  does  not 
afiect  eligibility  for  in-county  rates. 

Publications  ctirrently  authorized  to 
mail  at  second-class  rates  will  not  be 
required  to  mail  in  a  pending  status  if 
it  can  be  riiown  to  meet  the  75%  paid 
or  requested  criterion  and  an 
application  to  mail  at  Publications 
Service  rates  is  filed.  Mailings  will  be 
accepted  at  Publications  Service  rates 
subsequent  to  the  appUcation  being 
filed.  If  the  Postal  Service  denies  the 
application  or  the  publisher  abandons 
it,  a  revenue  deficiency  will  be  assessed 
for  the  difference  between  the  amount 
paid  at  Fhiblications  Service  rates  and 
the  amount  due  at  Regular  rates. 

Publications  not  authorized  second- 
class  mail'^rivileges  may  also  apply  for 
Publications  Service  rates.  A  pubUsher 
would  be  required  to  file  an  application 
for  a  Periodicals  authorization  and  pay 
a  fee  of  $305.  A  separate  application  for 
Publication  Service  rates  must  also  be 
filed  and  the  publisher  must  pay  an 
additional  $305  fee.  These  applications 
may  be  filed  simultaneously  or 
separately  as  desired  by  the  publisher. 
Under  these  circumstances,  the 
publisher  will  be  required  to  mail  under 
established  pending  procedures  (i.e.,  the 
publisher  must  deposit  funds  at  the 
applicable  third-  or  fourth-class  rates). 
When  the  applications  are  approved,  the 


publisher  will  be  entitled  to  an 
appropriate  refund. 

b.  Comment  Analysis 

A  total  of  nine  comments  were 
received  concerning  the  implementation 
standards  for  Periodicals  described  in 
the  August  30  notice.  Of  that  number, 
five  comments  expressed  general 
disapproval  of  Classification  Reform  as 
it  pertains  to  Periodicals  and  three  were 
generally  favorable;  such  comments  are 
beyond  the  scope  of  this  rulemaking  and 
are  not  addressed  here.  Two  of  the  three 
commenters  who  expressed  general 
satisfaction  with  Classification  Reform 
as  it  pertains  to  Periodicals,  and  two 
other  commenters,  offered  specific 
comments  concerning  various  issues. 
These  comments  are  discussed  below. 

(1)  Automated  Processing  of  Flats. 
One  commenter  reiterated  that  the 
widespread  availability  of  automation 
equipment  capable  of  handling  all  types 
of  second-class  flats  is  crucial  to  second- 
class  mailera.  The  commenter 
recommended  that  the  Postal  Service 
immediately  undertake  to  develop  a 
nationwide  plan  to  increase  automation 
capacity  for  flat-size  mail.  As  explained 
above  in  the  discvission  on  flats, 
although  the  Postal  Service  would  like 
to  be  able  to  process  all  types  of  flats  on 
automated  equipment,  new  machines 
will  not  be  purchased  until  the  current 
ones  have  been  properly  positioned  for 
optimum  utilization. 

(2)  75%  Paid  Subscriber/Requester 
and  30%  Nonadvertising  Requirements 
for  PubUcations  Service.  Regarding  the 
requirement  that  75%  of  all  mailed 
copies  of  Periodicals  authorized  to  mail 
at  Publications  Service  rates  must  be 
sent  to  paid  subscribers/requestera  (as 
appropriate),  two  commentera  requested 
that  all  mailed  newsstand  copies 
(regardless  of  the  number  returned  or 
destroyed)  be  considered  paid 
circulation.  This  request  has  been  given 
full  consideration.  Although  the  Postal 
Service  believes  that  it  is  appropriate  to 
account  for  newsstand  copies  sent 
through  the  mails,  it  is  both  inaccurate 
and  inconsistent  with  past  postal  policy 
to  consider  all  such  copies  paid.  Rather, 
the  Postal  Service  will  continue  to 
require  publishera  to  maintain  records 
to  distinguish  between  sold  and  unsold 
newsstand  copies.  Those  copies  mailed 
to  newsstands  that  are  eventually  sold 
will  count  toward  the  75%  paid 
subscriber/requester  requirement. 

One  conunenter  addressed  the 
proposal  to  require  an  outside  auditor  to 
review  the  proportion  of  mailed  copies 
of  a  Publications  Service  periodical  that 
are  smt  to  paid  subscribers/requestera 
to  verify  compliance  with  the  75%  paid 
subscriber/requester  requirement.  "Hiis 


commenter  supported  the  Postal  Service 
decision  not  to  require  that  an  outside 
auditor  confirm  that  the  30% 
nonadvertising  minimum  per  issue  has 
been  met,  but  instead  to  accept  a  written 
certification  by  the  publisher  (included 
as  part  of  the  mailing  statement 
prepared  for  each  issue). 

(3)  Commingling  of  5-Digit  and  ZIP+4 
Barcoded  Publications  Service 
Periodicals.  One  commenter  supported 
the  Postal  Service's  decision  to  allow 
the  conuningling  on  pallets  of  all  types 
of  packages  of  both  Regular  and 
Publications  Service  Periodicals.  Two 
commentera  believed  that  the  volume  of 
5-digit  barcoded  pieces  is  relatively 
small  in  second-class  today  and, 
therefore,  warrants  allowing  mailera  to 
combine  5-digit  and  ZIP-k4  barcoded 
pieces  in  the  same  package. 

Once  a  publication  is  authorized  to  be 
mailed  at  Publications  Service  rates,  all 
mailed  copies  (except  those  mailed  at 
in-county  rates  or  as  Express  Mail, 
Priority  Mail,  or  First-Class  Mail)  must 
be  prepared  according  to  the  required 
sortation  for  this  subclass.  Unlike  Firet- 
Class  and  Standard  Mail  where  pieces 
not  qualifying  for  one  subclass  may  be 
mailed  in  another,  no  copies  of  an 
authorized  Publications  Service 
periodical  may  be  mailed  as  Regular  or 
outside-county  Preferred  Periodicals. 
For  this  reason,  the  Postal  Service 
decided  that  setting  a  100%  ZIP+4  or 
delivery  point  barcoding  standard  for 
automation-compatible  Publications 
Service  periodicals  would  be  difficult 
for  publishera  to  achieve:  therefore,  the 
current  "85-15"  barcoding  standard  is 
retained. 

Under  today's  second-class  standards, 
which  allow  15%  of  a  nominally  ZIP+4 
barcoded  mailing  to  bear  a  5-digit 
barcode,  publishera  may  combine  ZIP+4 
and  5-dlgit  barcoded  pieces  in  packages. 
The  Postal  Service  believes  that 
combining  such  mail  in  packages 
continues  to  be  appropriate  and  will 
allow  this  preparation  for  Publications 
Service  periodicals.  However,  the  Postal 
Service  will  continue  to  study  the  issue 
and  may  require  other  packaging 
standards  at  a  later  date  if  combining 
ZIP+4  barcoded  and  5-digit  barcoded 
pieces  in  the  same  package  has  a 
negative  operational  impact  as  the 
barcoded  flats  mailstream  expands. 

(4)  Presort  and  Comailing.  The  Postal 
Service  will  allow  the  comailing  of 
Regular  and  Publications  Service  flat- 
size  Periodicals.  To  enable  publishers  to 
comail  efficiently,  the  Postal  Service  has 
determined  (and  has  so  stated  in  earlier 
notices)  that  it  will  align  the  sortation 
standards  for  Regular  and  Publications 
Service  flats.  This  decision  is  reflected 
in  the  proposed  DMM  standards 


presented  below.  For  flats,  the  only 
difference  between  Regular  and 
Publications  Service  sortation 
requirements  is  that  mail  entered  at  a 
Regular  Barcoded  rate  must  be  prepared 
as  a  separate  mailing  meeting  a  separate 
85%  barcoding  standard  as  discussed  in 
section  A  of  this  proposal. 

Although  the  majority  of  Periodicals 
is  flat-size  mail,  many  publications  are 
produced  in  letter-size  format.  The 
preparation  standards  proposed  for 
automation-compatible  letter-size 
Publications  Service  mail  will  mirror 
the  proposed  standards  for  Automation 
First-Class  and  Standard  Mail  letter-size 
pieces,  with  the  exception  that  a  6-piece 
package  minimum  will  be  applied  to 
Publications  Service  carrier  route 
sortation  rather  than  the  10-piece 
minimum  applied  in  Firat-Class  and 
Standard  Mail.  In  addition,  new 
sortation  criteria  for  nonautomation- 
compatible  lettere  have  been  added  for 
Publications  Service  to  require 
packaging  and  traying  of  pieces. 
Preparation  of  presorted  packages  is 
necessary  for  nonautomation- 
compatible  mail  for  efficient  Postal 
Service  processing. 

These  two  Publications  Service  letter- 
size  sortations  are  significantly  different 
from  current  letter  sortation 
requirements  for  second-class  mail. 
Because  these  sortation  requirements 
affect  rate  eligibility,  the  Postal  Service 
will  not  propose  the  alignment  of 
standards  for  Regular  and  Publications 
Service  letter-size  mail.  Consequentiy. 
comailing  will  not  be  allowed  for 
Regular  and  Publications  Service  letter- 
size  pieces. 

New  sortation  criteria  have  been 
developed  for  barcoded  letters  and  for 
nonbarcoded  letters  at  Regular  rates. 
These  new  sortation  criteria  reflect  the 
new  standards  for  preparation  of  all 
letter-size  mail  in  trays  and  for  tray 
sortation  levels  that  will  be 
implemented  with  Classification  reform, 
while  allowing  such  mail  to  continue  to 
qualify  for  presort  and  barcoding  rates 
under  the  same  qualification  criteria  as 
today. 

C  Presort  Sommary  Guide 

The  following  charts  summarize  the 
presort  requirements  for  reformed 
subclasses.  They  do  not  reflect  every 
presort  requirement  but  are  a  guide  to 
the  major  presort  points  contained  in 
the  DMM  standards  presented  in  the 
latter  part  of  this  notice. 
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1.  Firat-Class— Automation  Subclass — Lsttan 


OpU 
SortLfv^         Req. 


Rate  Quel. 

Min. Trey  Leivel  and  Sortsttew* 


Rate      Rate 
Letter^  Cards 


Carriet  Route    OP*- 


irrie| 


10  pcsJrt  I  Carrier  Route  (full;  no  overttow  trays) 
^  5-Digit  Carrier  Routes  (no  minimum) 


23.2#      13.7^ 


Opt 


S^igifScheme  Req 


AAOC 


Mixed 


Req. 
AADC      Req. 


ISO  pes.        5-Oigit(150-pc.  min.;  one  iess-than-fuH  tray         23.5#     14.0^ 
allowed) 

1 50  pes.        3-Diglt/Seheme'  (1 50-pc.  min.;  one  less-than-full  254)^     15.5# 
tray  allowed) 

none  AAOC'(150-pc.  min.;  one  less-than-full  tray         27.0^     17.5# 

allowed,  grouped  by  3-digit/3-digit  scheme) 

none  Mixed  AADC  (no  min.;  grouped  by  AADC,  within  27.0^     17.5^ 

AADC,  subgrouped  by  3-digit/3-digit  scheme) 


1/  For  each  tray  destination,  f :!  all  possitjie  2-foot  trays  before  preparing  1-foot  tray(8). 

2/  First-ounce  rate;  each  additional  ounce  23.0<^.  Additional  presort  discount  for  pieces  over  2  ounces  is 

4.6<i.  Camer  route  rates  based  on  package  level;  other  rates,  on  tray  level. 
^  Career  route  sortation  and  rates  limited  to  5-digit  ZIP  Codes  where  delivery  point  sequencing  on 

delivery  t>arcode  sorters  is  not  performed. 
4/  All  mail  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office  must  be  placed  in  a  3-digit  tray.  A 

less<-than-full  tray  to  each  such  area  is  permitted;  if  less  than  150  pieces  each,  Basic  rates  apply. 


2.  First  Class— Automation  Subclass— Flats 


SortL^vel 

OpU 
Req. 

PkgJRate 
Quel.  Min. 

Tray  Levei  and  Sortation^ 

Rate'-' 

S^igii 

Req. 

10  pes. 

5-Digit  (full;  no  overflow  trays) 

27.0^ 

3-Dlgi 

Req. 

10  pes. 

3-Oiglt*  (full;  no  overflow  trays) 

27.0^ 

ADC 

Req. 

10  pes. 

ADC  (full;  no  overflow  trays; 

29.0^ 

Mixed 

ADC 

Rcq. 

No  min. 

Mixed  ADC  (no  minimum) 

29.0^ 

1/  A  fiil  tray  is  defined  as  a  minimum  of  one  stack  of  pieces  lying  flat  that  reachc  <  bottom  of  handhokjs  of 

trayJ  If  there  are  enough  pieces  to  destination,  b^ys  must  be  further  filled  to  top  of  b3y  (in  two  or  nrK>re 

stacks  where  possible). 
2/  Ratfs  are  based  on  package  level  without  regard  to  b^y  in  which  a  package  is  placed. 
2/  First-ounce  rate;  each  additional  ounce  23.0c.  A  nonstandard  surcharge  of  5C  applies  to  each  piece 

weighing  1  ounce  or  less  that  falls  outskje  standard  letter  dimensions.  An  additional  presort  discount  of 

4.6<^  applies  to  each  piece  weighing  over  2  ounces. 
4/  All !  KJigit  and  3-digit  packages  remaining  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office 

mus  t  be  placed  in  a  3-digit  tray.  A  less-tiian-full  ti'ay  to  each  such  area  is  permitted. 
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3.  Rrst-Class— Retail  Subclass— Presort  Letters 
a.  Basic  Preparation 


Sort  Level 

OpU 
Re<^. 

Pfry.  Level 
Min. 

Tray  Levelartd  Sortation  * 

Rate 
Letters^ 

Ra^ 
Cards 

5-Digtt 

Rcq. 

10  pes. 

5-Oigit  (fuU;  no  overttow  trays) 

30.0^ 

19.0# 

3-Olgn 

Req. 

10  pes. 

3^igit '  (fon;  no  overttow  trays) 

30.0^ 

19.0< 

ADC 

Req. 

10  pes. 

ADC  (fun;  rK>  overttow  trays) 

30.0^ 

19.0^ 

Mbced  ADC 

Req. 

No  min. 

NHxed  ADC  *  (no  minimum) 

30.0# 

19.0# 

b.  Optional  Preparation  for  Upgradable  Pieces 


Sort  Level 

OpU 
Req. 

Pkg.  Level 
Min. 

7ra/  Level  and  Sortation  * 

Rate 
Letters^ 

Rate 
Cards 

5-DigH 

Opt 

N/A 

54)igit(full;  no  overttow  trays) 

30.0^ 

19.0^ 

34)igit 

Req. 

N/A 

3-Di9tt '  (full;  no  overttow  trays) 

30.0^ 

19.0^ 

AADC 

Req. 

N/A 

AADC  (fuH;  grouped  by  3-digit  ZIP  Code,  no 
overflow  trays) 

30.0^ 

19.0^ 

Mbced  AADC 

Req. 

N/A 

Mixed  AADC  (no  mininnum;  grouped  by  AAIX^, 
within  AADC,  subgrouped  by  3-digit) 

30.0^ 

19.0^ 

if  FUl  all  possible  2-fbot  ti^ys  before  preparing  1-foot  tray(s). 

2/  First-ounce  rate;  each  additional  ounce  is  23.0c.  Additional  presort  discount  for  pieces  weighing  more 

than  2  ounces  4.6C. 
3/  All  5-digit  and  3-digit  packages  (all  pieces  for  upgradable)  remaining  for  a  3-digit  ZIP  Code  served  by 

SCF  of  entry  post  office  must  be  placed  in  a  3-digrt  b^y.  A  less-than-full  tray  to  each  such  area  is 

permitted. 
4/  PhysrcaHy  fill  all  possible  2-foot  trays.  Place  remaining  pieces  in  a  2-fbot  bay,  except  place  them  in  a  1- 

foot  tray  if  they  do  not  exceed  its  capacity. 
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4.  hcst  Clas*— Retail  Subclass— Presort  Flats 


Jv3  ft  ;.;:■,=+- 


— \ — 

SoffLeve/ 

Opt/ 
Req. 

Pkg.  Level 
Mln. 

Tray  Level  and  Sortadon^ 

nater 

S-Diflft 

RM1. 

10  pes. 

5-Oiglt  (full:  no  overflow  trays) 

30.0< 

3^H#t 

Req. 

10  pes. 

3-Olgit*  (fuR;  no  overflow  trays) 

30.0* 

ADC 

Req. 

10  pes. 

ADC  (fiitt;  no  overflow  trays) 

30.0* 

MixeJrADC 

Req. 

Nomin. 

Mixed  ADC  (no  mininMin) 

30.0* 

^l/  A  ifult  tray  is  defined  as  a  minimum  of  one  stack  of  pieces  lying  flat  that  reaches  bottom  of  handholds  of 

tr^.  If  there  are  enough  pieces  to  destination,  trays  must  be  further  filled  to  top  of  tray  (in  two  or  more 

stacks  where  possible). 
2/  First-ounce  rate  ZOi;  each  additional  ounce  23.0c.  Additional  4.6<t  presort  discount  applies  to  each 

piece  weighing  over  2  ounces.  Nonstandanj  pieces  weighing  1  ounce  or  less  are  subjei^  to  an 

additional  5<t  surcharge. 
3/  Al  5-digit  and  3-digit  packages  remaining  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office 

must  be  placed  in  a  3-digit  tray.  A  less-than-full  tray  to  each  such  area  is  permitted. 


5. 

First  Class— Retail  Subclass— Presort  Parcels 

Sort 

Level 

OptJ    Pkg.  Level 

Req.     Mln.^            Sack  Level  and  Sortation                                              Rate' 

5-Oittit 

Req.     10  pes.        5-Diglt  (minimum  10  lbs.;  lesser  quantities  not  permitted)     30.0* 

3-Dii|tt 

Req.     10  pes.        3-Digit^  (minimum  10  lbs.;  lesser  quantities  not  permitted)    30.0* 

ADC 

Req.     10  pes.        ADC  (mininujm  10  lbs;  lesser  quantities  not  permitted)        30.0* 

Mix« 

dADC 

Req.     Nomin.        Mixed  ADC  (no  minimum)                                               30.0* 

1/  packaging  is  required  for  pieces  1/2  inch  thick  or  less.  Irregular  pieces  more  than  1/2  inch  thick  need 

ndt  be  made  up  into  packages  if  packages  wouk)  be  placed  in  a  sack  fior  same  destination. 
2/  First-ounce  rate  ZOi;  each  additk>nal  ounce  23.0<^.  Additkinal  4.6C  presort  discount  applies  to  each 

piece  weighing  over  2  ounces.  Nonstandard  pieces  weighing  1  ounce  or  less  are  subject  to  an 

a<lditional  5<^  surcharge. 
2/  Ail  5-digit  and  3-digit  packages  remaining  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office 

nijst  be  placed  in  a  3-digit  tray.  A  less-than-full  tray  to  each  such  area  is  permitted. 
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6.  Standard  Mail— Automation  Subclass— Letters 


Opt/    Rate  Quel. 

Sort  Level  Req.     Mln. f/gy  Level  and  Sortation 

Carrier  Route^    Opt      10  pcsJrt        Carrier  Route'  (full;  no  overflow) 


Rate 


5-Digit  Carrier  Routes  (no  minimum) 


14.1* 


5-Digit  Opt  150  pes. 

3-Digit/Seheme  Req.  150  pes. 

AADC  Req.  none 

Mixed  AADC  Req.  none 


5-Digit  (150-pc.  minimum;  1  less-than-full  tray  allowed)    15.0* 

3-Digit/Seheme^  (150-pc.  minimum;  1  less-than-full        16.8* 
tray  altowed) 

AADC  (150-pc.  minimum;  1  less-than-full  tray  allowed,     17.5* 
grouped'by  3-digit/3-digit  scheme) 

Mixed  AADC  (no  minimum,  grouped  by  AADC.  within      17.5* 
AADC.  subgrouped  by  3-digit/3-digit  scheme) 


1/  For  each  tray  destination,  fill  all  possible  2-fbot  trays  before  preparing  1-foot  tray(s). 

2/  Destination  discounts  will  also  be  available.  Carrier  route  rates  based  on  package  level;  other  rates  on 

tray  level. 
2/  Carrier  route  sortation  and  rates  limited  to  5-digit  ZIP  Codes  where  delivery  point  sequenang  on 

delivery  barcode  sorters  is  not  performed. 
4/  All  mail  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office  must  be  placed  in  a  3-digit  tray.  A 
less-than-full  tray  to  each  such  area  is  pennitted;  if  less  than  150  pieces  each,  Bask:  rates  apply. 


7.  Standard  Mail— Automation  Subclass— Flats 


Sort  Level 

OpU 
Req. 

Pkg.  Level 
Min. 

Sack  Level  and  Sortation^ 

Min.  Per 
PC.  Rate^ 

5-Digit 

Req. 

10  pes. 

5-Digit  (minimum  125  pes.  or  15  lbs.) 

19.0* 

3-Digit 

Req. 

10  pes. 

3-Dlgit*  (minimum  125  pes.  or  15  lbs.) 

19.0* 

ADC 

Req. 

10  pes. 

ADC  (minimum  125  pes.  or  15  lbs.) 

23.7* 

Mixed  ADC 

Req. 

No  min. 

Mixed  ADC  (no  minimum) 

23.7* 

1/  Palletization  prefered.  Pallet  destinations  are  not  same  as  sack  levels  shown. 

2/  Rate  is  based  on  type  of  package  regardless  of  sack  in  which,  or  pallet  on  which,  it  is  placed.  For 

pieces  weighing  more  than  3.2941  oz..  3/5  rate  is  8.5<;/pc.  plus  51  </lb.;  Basic  rate  is  13.2c/pc.  plus 

51  <;/lb  Destination  discounts  will  also  be  available. 
2/  All  5-di9it  and  3-digit  packages  remaining  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office 

must  be  placed  in  a  3-digit  sack. 
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8.  Standard  Mail— Regular  Subclass — Letters 
a.  Bmic  Preparation 


OpU 
Req. 


Pkg.  Level 
Min. 


Req. 
Req. 
Req. 
Req. 


10  pes. 
10  pes. 
10  pes. 
No  min. 


Tray  Level  artd  Sortationi' 


Rate' 


5-Digit  (full;  no  overflow  trays)  21 .9^ 

3-Pigit^  *  (fuH;  one  less-than  fuH  tray  allowed)  21 .9^ 

ADC  (full;  no  overflow  trays )  26.1  < 

Mixed  AOC' (no  minimum)  26.1  < 


b.  Optional  Preparation  for  Upgradable  Pieces 


Sort  Level 


OpU 
Req. 


Pkg.  Level 
Min. 


S^idt  Opt  N/A 

3-Di{^  Req.  N/A 

AADC  Req.  N/A 

Mixei  AAQC  Req.  N/A 


Tray  Level  and  Sortation' 


Rate' 


5-Oigit  (full;  no  overflow  trays)  21 .9# 

3-Digit'-  *  (full;  one  less-than-fuH  tray  allowed)  21.9^ 

AAOC  (full;  grouped  t)y  3-digit  ZIP  Code)  26.1^ 

Mixed  AADC  (no  minimum;  grouped  by  AAOC;  26.1^ 
within  AADC,  subgrouped  by  3-digit) 


1/  FU  all  possible  2-fbot  trays  t)efore  filling  a  1-fbot  tray. 

2/  R$te  is  based  on  tray  level.  There  must  be  at  least  150  pieces  in  5<ligit  and  3-digit  packages  for  a  3- 

di^it  area  (150  pieces  to  a  3-digit  area  for  upgradable)  to  daim  3/5  rates.  Destination  discounts  will  also 

bd  available. 
2f  Tlkere  must  be  at  least  150  pieces  of  5-digit  and  3-digit  packages  (150  pieces  for  upgradable)  to  a  3- 

diflit  destination  before  5-digit  and  3-digit  trays  to  that  destination  may  be  prepared.  Begin  tray 

preparation  for  groups  of  less  than  1 50  pieces  for  a  3-digit  area  at  ADC  level  (AAOC  level  for 

upgradable)  except  under  footnote  4. 
4/  A|  5-digit  and  3-digit  packages  (all  mail  for  upgradable)  remaining  for  a  3-digit  ZIP  Code  served  by 

SCF  of  entry  post  office  must  be  placed  in  a  3-digit  tray.  A  less-than-futt  tray  to  each  such  area  is 

pdrmitted;  if  less  than  150  pieces  each,  Bask:  rates  apply. 
5/  PJiyskally  fill  all  possible  2-foot  trays.  Place  remaining  pieces  iii  a  2-foot  tray,  except  place  them  in  a  1- 

fo6t  tray  if  they  do  not  exceed  its  capacity. 
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9.  Standard  MaH— Regular  Subclass    Flats  and  Irregular  Parcels 


Sort  Leva/ 

OpU 
Req. 

Pkg.  Level  Min. 

Sack  LbvI  artd  Satatlon 

Min.  PC. 
Rata^' 

5-Digit 

Req. 

10  pes. 

5-Digit  (minimum  125  pes.  or  15  lbs.) 

23.7^ 

3-Digtt 

Req. 

10  pes. 

3-DigM^  (minimum  125  pes.  or  15  lbs.) 

23.7^ 

ADC 

Req. 

10  pes. 

ADC  (minimum  125  pes  or  15  lbs.) 

30^ 

Mixed  ADC 

Req. 

No  min. 

Mixed  ADC  (no  mininnum) 

30.5^ 

1/  Palletizatk>n  of  flats  permitted  and  preferred.  Pallet  destinations  are  different  from  sack  destinations 

shown. 
2/  Rate  is  based  on  sack  level  for  sacked  mail.  For  packages  on  pallets,  rate  is  based  on  the  package 

level. 
2/  Destination  discounts  will  also  be  available. 
4/  All  5-digit  and  3-digit  packages  remaining  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office 

must  be  placed  in  a  3-digit  sack.  A  sack  containing  less  than  minimum  quantity  to  each  of  these  areas 

is  pemiitted,  but  such  pieces  are  subject  to  Bask:  rate. 


10.  Standard  Mai^— Regular  Subclass— Machinable  Parcels 


Sort  Level 

OpU 
Req. 

Pkg.  Level 
Min. 

Sack  Level  and  Sortation 

Min. 
PC.  Rate 

5-Oigit 

Req.  only  if 
3/5  rates 
claimed* 

N/A 

5-Digit  (optional,  at  10  lbs.,  except  required  for 
3/5  rates,  smaller  volume  not  pemiitted*) 

2Z.7i 

Destination 
ASF 

Req.  only  if 
OBMC  rates 
claimed 

N/A 

Destination  ASF  (required  at  10  lbs.  for 
OBMC  rate  only;  smaller  volume  not  permitted) 

23.7#  if  5-digit 
sacks  prepared; 
otherwise.  30.5^ 

Destination 
BMC 

Req. 

N/A 

Destination  BMC  (required  at  10  lbs.;  smaller 
volume  not  permitted) 

30.5< 

Mixed  BMC 

Req. 

N/A 

Mixed  BMC  (no  minimum) 

30.5^ 

1/  For  pieces  weighing  more  than  3.3071  oz.,  3/5  rate  is  9.5c/pc.  plus  68.7<i/lb.;  Basic  rate  is  16.3<t/pc. 

plus  68.7<t/lb.  Oestinatk)n  discounts  will  also  be  available. 
2/  Sacks  weighing  less  than  10  pounds  may  be  prepar«J  if  machinable  and  in-eguiar  parcels  are 

combined  in  same  mailing.  In  such  combined  mailings,  all  possible  5-digit  sacks  must  be  prepared. 


HH 
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9.  S  tandard  Mail— Regular  Subclasa— Flats  and  Irregular  Parcete 


Pkg.  L»v9l  Mln.    s«clr  Leve/an^Sortaften* 


MIn.  Pe. 
Rata** 


10  pes. 
10  pes. 
10  pes. 
Nomin. 


S-OigK  (minimum  125  pes.  or  15  lbs.) 
3-Olgit*  (minimum  125  pes.  or  15  lbs.) 
ADC  (minimum  125  pes.  or  15  lbs.) 
Mixed  ADC  (no  minimum) 


23.7# 
23.7# 
30.5# 


1/  Palletization  of  flats  pemiitted  and  preferred.  Pallet  destinations  are  different  from  sack  destinations 
sMown. 

2/  RBfe  is  based  on  sack  level  for  sacked  mail.  For  packages  on  pallets,  rete  is  based  on  the  package 

level. 
3/  Oiestination  discounts  will  also  be  available, 
i/  AH  5-digit  and  3-digit  packages  remaining  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office 

must  be  placed  in  a  3-digit  sack.  A  sack  containing  less  than  minimum  quantity  to  each  of  these  areas 
nitted,  but  such  pieces  are  subject  to  Basic  rate. 


ispermn 


10.  Standard  Mail— Regular  Subclass— Machinable  Parcels 


Sort 


Opt  J  Pkg.  fv9l 

.•V9l     Req.  Min.  Sack  LwbI  and  Sortation 


S-Di(H 


Mln. 
r*c,  nan 


Req.  only  if     N/A 
3/5  rates 
claimed' 


Destination   Req.  only  if    N/A 


ASF 


D6MC  rates 
claimed 


Destination    Req. 
BMC 

MbteJlBMC    Req. 


N/A 


N/A 


S-DigK  (optonal.  at  10  lbs.,  except  required  for  23.7# 
3/5  rates,  smaller  volume  not  permitted') 


Destination  ASF  (required  at  1 0  lbs.  for  23.7#  if  5-digit 

DBMC  rate  only;  smaller  volume  not  permitted)  sacks  prepared; 

otherwise,  30.5i( 

Destination  BIMC  (required  at  1 0  lbs. ;  smaller    30.5# 
volume  not  pennitted) 


Mixed  BRAC  (no  minimum) 


30.S# 


1/  Fir  pieces  weighing  more  than  3  3071  oz.,  3/5  rate  is  9.5<J/pc.  plus  68.7c/lb.;  Bask:  rate  is  16.3<t/pc. 

pli|s  68.7<;/lb.  Destination  discounts  will  also  be  available. 
2/  S|cks  weighing  less  than  10  pounds  may  be  prepared  if  machinable  and  in«gular  parcels  are 

cohibined  in  same  mailing.  In  such  combined  mailings,  all  possible  5-digit  sacks  must  be  prepared. 
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11.  standardMall— Enhanced  Carrier  Route  Subclass— Flats 

and  Merchandise  Samples  Prepared  With  Detached  Address  Labels 

a.  Saturation  Walk  Saquance 


OpU 
SortLav^        Req.        Pkg.  Laval  Mln 
Carrier  Route   Req.        90%  total  active  resklential 


Sack  Laval  and  Sortatton*^ 


Mln.  Par 
PcRata' 


13.5# 


Carrier  Route 

deliveries  or  75%  total  active  all    (minimum  125  pes.  or  1 5  lbs.) 
deliveries  per  route  (100%  if 
simplified  address) 

5-Digit  Carrier  Routes  (no  min.)    13.5^ 


b.  High  Density  Walk  Sequence 


Opt/ 
Sort  Laval        Rag.        Pkg.  Laval  Min. 


Sack  Laval  and  Sortation' 


Min.  Per 
PcRata* 


Carrier  Route   Req.        125pcsJrt 


14.8^ 
5-Digit  Carrier  Routes  (no  min.)    14.8^ 


Carrier  Route 

(minimum  125  pes.  or  15  lbs.) 


c.  Basic  Carrier  Route  Walk  Sequence 


OpU 
Sort  Level        Reg.        Pkg.  Level  Min. 


Min.  Per 
Sack  Level  and  Sortation'  Pc.  Rate' 


Carrier  Route   Req.       lOpesJrt. 


15.5^ 
5-Digit  Carrier  Routes  (no  min.)    15.5^ 


Carrier  Route 

(minimum  125  pes.  or  15  lbs.) 


No  Residual  « 

1/  IWIaximum  size  for  Enhanced  Carrier  Route  rates  is  14  inches  tong,  11.5  inches  wkle.  and  0  75  inch 
thick,  except  that  merchandise  samples  sent  with  detached  address  labels  may  exceed  these 
dimensions. 
2/  Palletization  preferred  for  flats.  ^     .    ^        .    ^         ».    „ 

3/  For  pieces  weighing  more  than  3.2941  oz..  rate  is  3.0«/pc.  plus  51  «/lb.  Destination  entry  discounts  will 

also  be  available.  ^    _,.         ^     ■„ 

4/  For  pieces  weighing  more  than  3.2941  oz..  rate  is  4.3</pc.  plus  51  ^/Ib.  Destination  entry  discounts  will 

also  be  available.  ^     .    ..        .    ^  »     •„ 

5/  For  pieces  weighing  more  than  3.2941  oz..  rate  is  5.0<t/pc.  plus  5U/lb.  Destination  entiy  discounts  will 

also  be  available. 
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12.  Snndard  Mail— Enhanced  Carrier  Route  Subclass— Letter* 
a.  S^tuntion  Walk  Sequence 


SortLeviJ 


Carrier  Route   Req. 


OpU 
R9q. 


Pkg.  Level  Min. 


Tray  Level  and  SortaOon' 


MIn.  Per 
PcRate' 


90%  total  active  residential  Carrier  Route 

deliveries  or  75%  total  active  all   (full  trays;  no  overflow  trays) 
deliveries  per  route  (100%  if 
simplified  address) 


13^ 


5-Digit  Carrier  Routes  (no  min.)     13.5^ 


b.  High  Density  Walk  Sequence 


t 


Sort  Havel 


OpU 
Reg. 


Pkg.  Level  MIn. 


Carrier  Route    Req.        125  pcsJrt 


Tray  Leve/  and  Sortatlon 


MIn.  Per 
Pc.  Rate* 


Carrier  Route 

(full  trays;  no  overflow  trays) 


14.8^ 


5-OigK  Carrier  Routes  (no  min.)     14.8^ 


c.  Bad  fe  Carrier  Route  Walk  Sequence 


SortLievel 


OpU 
Req. 


Pkg.  Level  Min. 


Tray  Level  and  Sortation 


Min.  Per 
Pc.  Rate* 


Carrier  Route   Req.        lOpcsJrL 


Carrier  Route 

(fuH  trays;  no  overflow  trays) 


15^ 


5-Oigit  Carrier  Routes  (no  min.)     1S.5# 


NoRasldual   ' 

If  Fo|  each  tray  destination,  fill  all  possible  2-fbot  trays  before  preparing  1-fbot  tray(s). 

2/  For  pieces  weighing  more  than  3.2941  oz.,  rate  is  3.0<t/pc.  plus  5U/Ib.  Destination  entry  discounts  will 

also  be  available. 
3/  For  pieces  weighing  more  than  3.2941  oz..  rate  is  4.3«t/pc.  plus  51  «/lb.  Destination  entry  discounts  will 

also  be  available. 
4/  For  pieces  weighing  more  than  3.2941  oz.,  rate  is  5.0<:/pc.  plus  51  il\b.  Destination  entry  discounts  will 

also  be  available. 
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1/  85%  barcoding  requirement  applies  to  all  portions  of  mailing.  Carrier  route  portion  must  bear  barcodes 

according  to  the  85%  requirement 
2/  For  each  tray  destination,  fill  all  possible  2-fbot  trays  before  preparing  1-fbot  tray(s). 
^  DDU  and  SCF  per  piece  discounts  are  also  available.  Zoned  pound  rates  also  apply. 
^  Carrier  Route  sortation  and  rates  limited  to  5-digit  ZIP  podes  where  delivery  point  sequencing  is  not 

performed  on  delivery  barcode  sorters. 
5/  All  mail  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office  must  be  placed  in  a  3-digit  tray 

without  regard  to  150-piece  minimum. 


1/  Fill  all  possible  2-fbot  trays  before  preparing  a  full  1-foot  tray.  Last  or  only  mixed  ADC  tray  may  be  less 

than  full. 
2/  DDU  and  SCF  per  piece  discounts  are  also  available.  Zoned  pound  rates  also  apply. 
3/  Canier  Route  mail  must  be  in  line-of-travel  or  walk  sequence. 
4/  All  5-digit  and  3-digit  packages  remaining  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  offk:e 

muSt  be  placed  in  a  3-digit  tray.  A  less-than-full  tray  to  each  such  area  is  permitted. 
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13.  Periodicals— Publications  Service 
Automation-Compatible  (Barcoded)  Letters^ 

• 

SortLsve/ 

OpU 
Raq. 

Pkg.Lovel 
MIn. 

Tray  Laval  and  Sortation* 

PerPc. 
Rate* 

Carrier  Routs* 

Opt 

epcsJrt      r 

S-Digit  Carrier  Routes  (no  minimum) 

8J# 

5-Oigit 

Req. 

N/A 

5-Digit  (150-pc.  min.;  one  less-than-full  tray  altowed) 

14.7^ 

3-Diglt/Scheme 

Req. 

N/A 

3-Oigit/Scheme*(150-pc.  min.;  one  less-than  full  tray 
alkjwed) 

14.7# 

AADC 

Req. 

N/A 

AADC  (150-pc.  min.;  one  less-than-full  tray  alk>wed, 
grouped  by  3-digit/3-digit  scheme) 

u.7i 

MbcedAADC 

Req. 

N/A 

•  Mbced  AADC  (no  minimum;  grouped  by  AADC;  within 
AADC,  subgrouped  by  3-digit/3-digK  scheme) 

14.7# 

14.  Periodicals— Publications  Service 
Nonautomation-Compatibie  (Nonbarcoded)  Letters 

Sort  Leve/ 

OpU 
Req. 

Pkg.  Level 
MIn. 

Tray  Level  and  Sortation' 

Per  PcRate' 

Firm 

Opt 

2  copies 

B.3t  or  14.7*. 
depending  on  further 
packaging  and  sacking 

Carrier  Route' 

Opt 

Spcsirt 

{ 

Carrier  Route'  (full;  no  overflow  trays) 
5-Digit  Carrier  Routes  (no  minimum) 

8.3* 
8.3* 

5-Digit 

Req. 

6  pes. 

5-Digit  (full;  no  overflow  trays) 

14.7* 

3-Digit 

Req. 

6  pes. 

3-Digit*  (full;  no  overflow  trays) 

14.7* 

ADC 

Req. 

6  pes. 

ADC  (full;  no  overflow  trays) 

14.7* 

Mixed  ADC 

Req. 

No  min. 

Mixed  ADC  (no  minimum) 

14.7* 
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18. 


Finn 


07 


Ptriodicals— Publications  Servic*-Flati^ 


So  f  Lave/ 


OpV    Pkg.  Lsval 
Reg.     MIn. 


Sack  LwBl  and  Sortation 


ParPcRat^ 


Opt      2  copies 


8.3#or14.7#, 

depending  on 
further 

packaging  and 
sacking 


Carrier  Route'    Opt      6pcsJrt       f  Carrier  Route'  (required  at  24  pes.;  lesser        8.3^ 


{quantities  permitted;  min.  one  6-pc.  pkg.) 
S-CNgit  Carrier  Routes  (no  minimum) 


8.3< 


5-Dgit 
3-Digit 

ad: 


Req.  6  pes. 
Req.  6  pes. 
Req.     6  pes. 


5-Digit  (required  at  24  pes.;  lesser  quantities     14.7^ 
permitted;  minimum  one  6-pc.  package) 

3-Digit  *  (required  at  24  pes. ;  lesser  quantities  14.7^ 
permitted;  minimum  one  6-pc.  package) 

ADC  (required  at  24  pes. ;  lesser  quantities        14.7# 
permitted;  minimum  one  6-pc.  package) 


MiMed  ADC         Req.      No  min. 


IMixed  ADC  (no  minimum) 


14.7^ 


1/  Automation-compatible  flats  must  meet  85%  ZIP+4  or  delivery  point  barcoding  requirement.  This 
I  equirement  includes  all  portions  of  mailing.  Canier  route  portk>n  counts  as  ZIP+4  or  delivery  point 
(>arcoded  mail  but  is  not  required  to  bear  barcodes. 

2/  pOU  and  SCF  per  piece  discounts  are  also  available.  Zoned  pound  rates  also  apply. 

2/  Canier  Route  mail  must  be  in  line-of-travel  or  walk  sequence. 

4/  All  5-digit  and  3-digit  packages  remaining  for  a  3-digit  ZIP  Code  sensed  by  SCF  of  entry  post  office 
nust  be  placed  in  a  3-digit  sack. 
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16.  Periodicals— Regular  Subclass— Nonbarcoded  Letters 


Sort  Lovel 


Opt/  Pkg.  Laval 
Rag.    MIn. 


Tray  Laval  and  Sortadon 


Par  Pe.  Rata' 


Firm 


Opt    2  copies 


Carrier  Route'    Opt    6pcsJrt. 


16.6#', 

21.7#,or 

27.2^ 

depending  on 

further 

packaging 

and  sacking 


{ 


Carrier  Route  (required  at  24  pes.;  lesser 

quantities  permitted;  min.  one  6-pc.  pkg.) 
5-Diglt  Carrier  Routes  (no  minimum) 


5-Oigit 


3-Digit 


ADC 


Req.    6  pes. 


Req.    6  pes. 


Req.    6  pes. 


5-Digit  (required  at  24  pes.;  lesser  quantities 

pennitted;  minimum  one  6-pc.  package) 


16.6^' 
16.6^' 
21.7^-' 


IMixed  ADC         Req.    No  min. 


3-Digtt*  (required  at  24  pes. ;  lesser  quantities         21  Ji' 
permitted;  minimum  one  6-pc.  package) 

ADC  (required  at  24  pes.;  lesser  quantities  27.2^ 

permitted;  minimum  one  6-pc.  package) 

Mixed  ADC  (no  minimum)  27.2^ 


y  Less  nonadvertising  discount  of  0.066<t  for  each  1%  of  nonadvertising  content  DDU  or  SCF 

discounts  may  also  apply.  Zoned  pound  rates  also  apply  to  advertising  portion  and  a  pound 

rate  of  19.4'J  applies  to  nonadvertising  portion. 
2/  High  Density  and  Saturation  discounts  may  also  apply. 
3/  3/5  rates  apply  only  to  pieces  in  5-digit  and  3-digit  packages  of  six  or  more  addressed  pieces 

con-ectly  sorted  to  5-digit  or  3-digit  trays. 
4/  All  mail  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office  must  be  placed  in  a  3-digit 

tray. 
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Periodicals— Regular  Subclass — Barcoded  Letters^ 


Opt/     Pkg.  Level 
Soii  Level        Reg.      Min. Tray  Level  and  Sortadon' 


PerPcRate^* 


Req.      10  pes.         5-Digjt  (full  trays;  no  overftow  trays)     18.«0 

Req.      50  pes.         3-Digit' (full  trays;  no  overflow  trays)    18.8^ 

Req.      10  pes.         AADC  (full  trays;  no  overflow  trays)      18.8#or22.6< 

(t>ased  on  package  level) 


Mixed  AADC     Req.      No  min.        Mixed  AADC  (no  minimum) 


18.80  or  22.6^ 

(based  on  package  level) 


1/  I  \X  least  85%  of  pieces  must  t>ear  a  delivery  point  barcode. 

2/  |oth  1-fbot  and  2-fbot  trays  must  be  used.  All  possible  2-foot  trays  must  be  prepared  for  a  tray  level 

tlefore  preparing  a  1-fbot  tray. 
3/  Ifess  nonadvertising  discount  of  0.066<  for  each  1%  of  nonadvertising  content  DDL)  or  SCF 

ascounts  may  also  apply.  Zoned  pound  rates  also  apply  to  advertising  portion  and  a  pound  rate  of 

ip.4<;  applies  to  nonadvertising  portion. 
4/  l^ates  are  package-based  rates.  A  package  of  10  pieces  to  a  5-digit  ZIP  Code  or  50  pieces  to  a  3- 

c  git  ZIP  Code  receives  3/5-digit  Barcoded  rate,  regardless  of  tray  placement 
5/  >  Jl  5-digit  and  3-digit  packages  remaining  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office 

n  lust  be  placed  in  a  3-digit  tray. 
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18.  Periodicals— Regular  Subclass— Nonbarcodml  Flats 


Sort  Lev*/ 


Opt/    Pkg.  Lavel 

Rtq,     Min. Sacic  Level  and  Sanation 


Per  Pc.  Rate 


Firm 


Opt      2  copies 


16.6#'.21.7#, 

or  27.20. 
depending  on 
further 

packaging  and 
sacking 


Carrier  Route     Opt      6  pes  Jrt. 


{ 


Carrier  Route  (required  at  24  pes.;  lesser  16.60 

quantities  permitted;  min.  one  6-pc.  pkg.) 


5-Digit  Carrier  Route  (no  minimum) 


16.60' 


5-Digit 

Req. 

6  pes. 

3-Digit 

Req. 

6  pes. 

ADC 

Req. 

6  pes. 

Mixed  ADC 

Req. 

No  min 

5-Dign  (required  at  24  pes. ;  lesser  quantities  21 .70 
permitted;  min.  one  6-pc.  package) 

3-Digit^  (required  at  24  pes. ;  lesser  quantities  21 .70^ 
permitted;  nnin.  one  6-pc.  package) 

ADC  (required  at  24  pes.;  lesser  quantities  27.20 
permitted;  min.  one  6-pc.  package) 

Mixed  ADC  (no  minimum)  27.20 


1/  Less  nonadvertising  discount  of  0.066<t  for  each  1%  of  nonadvertising  content  DDU  or  SCF  discounts 

may  also  apply.  Zoned  pound  rates  also  apply  to  advertising  portion  and  a  pound  rate  of  19.4<  applies 

to  nonadvertising  portion. 
2/  High  Density  and  Saturation  discounts  may  also  apply. 
3/  3/5  rates  apply  only  to  pieces  in  5-digit  and  3-digit  packages  of  six  or  more  addressed  pieces  that  are 

con-ectly  sorted  to  5-digit  or  3-digit  sacks. 
4/  All  5-digit  and  3-digit  packages  remaining  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post  office 

must  be  placed  in  a  3-digit  sack. 
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ISJ.  Periodieals— Regular  Subciass— Bareoded  Flats^ 


fc 


Opt/  Pkg.L»v9l 
Lav9l        R»q.    MIn. Sack  Lovtl  and  Sortation 


ParPe. 
Ratti^' 


fOigit 
3-Oigit 
>0C 


Req.  6  pes. 

Req.  6  pes. 

Req.  6  pes. 

Mixed  ADC       Req.  Nomin. 


5-OlgK  (required  at  24  pes.;  lesser  quantities        21.7^ 
permitted;  minimum  one  6-pc.  package) 

3-Dlg»*  (required  at  24  pes.;  lesser  quantities       21.7^ 
permitted;  minimum  one  6-pc.  padcage) 

ADC  (required  at  24  pes.;  lesser  quantities  27.2^ 

permitted;  minimum  one  6-pe.  package) 


Mixed  ADC  (no  minimum) 


27.2^ 


:  /  At  least  85%  of  pieces  must  l)ear  a  ZIP+4  or  delivery  point  barcode. 

^  Less  nonadvertising  discount  of  0.066 «  for  each  1%  of  nonadvertising  content  DDU  or  SCF 

discounts  may  also  apply.  Zoned  pound  rates  also  apply  to  advertising  portion  and  a  pound  rate 

of  19.4<J  applies  to  nonadvertising  portk>n. 
3/  Rates  are  package-based  rates.  3/5  rates  apply  to  pieces  in  5-digit  and  3-digit  packages 

regardless  of  sack  in  which  they  are  placed.  ^    ■ 

i  f  All  5-digit  and  3-digit  packages  remaining  for  a  3-digit  ZIP  Code  served  by  SCF  of  entry  post 

office  must  be  placed  in  a  3-digit  sack. 


aiLUNO  CODE  7710-12-( 
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D.  Antmnation  Carrier  Route  Rates — 
Ineligible  Zip  Codes 

First-Class  and  Standard  Mail  (A) 
Automation  Carrier  Route  and 


Publications  Service  Carrier  Route 
lettersize  mail  may  not  be  prepared  to 
the  5-digit  ZIP  Code  destinations  listed 
below.  This  list  will  not  appear  in  the 


DMM  but  this  information  will  be 
available  in  the  City/State  file.  Printed 
information  may  be  published 
periodically  in  the  Postal  Bulletin. 


[INFORMATION  IN  THIS  TABLE  IS  TENTATIVE  AND  SUBJECT  TO  CHANGE  BEFORE 
IMPLEMENTATION  OF  RATES  AND  STANDARDS  FOR  MC95-1] 


3-Digit 
ZIP 
Code 
Prefix 


S-Digit  ZIP  Codes 


010  01013. 01014, 01020.  01021. 01030.  01056,  01089. 01090. 01095 

Oil  01104.01109.01129.01151 

012  01201.01226.01240 

014  C1453 

015  01520.01550.01581 

018  01801. 01803. 01810. 01821. 01822, 01824.  01826.  01830-01835. 01840^1845. 01850-01854, 
01862.  01864.  01867. 01880.  01886-01888.  01890 

019  01915.01923,01930.01940.01950.01951.01960.01961 

020  02062.  02067.  02072.  02090 

021  02121. 02125.  02127. 02131. 02132,  02136, 02148.  02155. 02169-02172, 02174. 02176,  02178. 
02180.02181.02186.02188-02194 

023  02343,02368 

024  02401,02403 

027  02719. 02738-02740,  02748.  02767.  02770. 02771 .  02779. 02780 

028  02806, 02809,  02852, 02854, 02886. 02888. 02889,  02893.  02895 

029  02904-0291 1 .  0291 5-0291 7.  02920,  02921 

030  03031.03038.03045.03051.03053-03055.03076.03079,03087 

031  03102-03104.03106.03109.03110 

032  03246.03247 

033  03301.03303,03304 

034  03431 

037  03755, 03766,  03784 

038  03801 .  03820.  03824,  03833,  03839,  03842.  03857,  03865, 03867, 03868,  OiE78, 03885 
040  0401 1 ,  04038,  04073.  04074.  04086.  04092 
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04l  04105.04110 

044  04401,04412 

fti7  04769 

« 1  05156 

092  05201 

053  05301.05304 

0^4  05401-05404,05406,05407,05452 

0S7  05701 

0^  06002,  0601U,  06029.  06032,  06040.  06043. 06051-06053.  06062, 06074. 06082, 06095 

0^1  06107.06109.06110,06111,06117-06119 

00  06320,06340 

0fl|4  06457,  06473,  06477,  06492,  06497 

0«l5  06510.06511 

06  S  06604.06606 

007  06704,06705.06712.06716 

0€|8  06807,06810-06812,06820.06840.06850.06851,06853.06855,06880.06897 

0€l9  06902.06903.06905-06907 

07|0  07002-07004.  07006.  07009.  0701 1-07016,  07026. 07031. 07032.  07035.  07036. 07039-07041. 

07050.  07052.  07054.  07055,  07057.  07059-07063. 07065-07067. 07070-07075,  07078, 07079, 

07081,07083,07094,07095 

OTh  07109 

07H  07405,07430,07444,07450.07452.07470.07481 

07b  07508.07522 

OTP  07603-07605.  07607.  07621 .  07624.  07626-07628. 07630-07632, 07640-07642. 07645. 07649. 

07652.  07656.  07657.  07661 .  07662. 07666. 07670. 07675 

07tr  07753 

07$  07801.07802.07843.07866,07871 

OTb  07920,07928,07940 

Oap  08002,  08003,  08005,  08010.  08012, 08016, 08021 ,  08028.  08030.  08031 .  08033.  08034,  08043. 

08046.  08051-08055.  08057,  08059,  08060, 08065, 08071. 08075, 08077, 08078. 08081. 08088. 

08093.  08094,  08096.  08097 

Oall  08102-08110 

cap  08201 .  08203.  08221 .  08225.  08226. 08232. 08244 

08b  08330 

Oajl  06401-08403. 08406 

Od$  08608-08611.  08618-08620.  08628. 08629,  08638,  08648,  08690, 08691 

08^  08701,08721.08723.08724.08731.08753.08755.08757 

08$  08807,  08816-08818,  08820,  08837.  08840.  08848, 08852. 08853,  08873,  08876 

10$  10504. 10514,  10520, 10528, 10538,  10543. 10562. 10573. 10580. 10598 

10$  10801-10805 
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109  10956 

110  11001.11003-11005.11030.11040.11042 

111  11101-11103.11105.11106 

112  11204. 11215. 11222,  11228, 11231. 11234. 11236. 11237. 11239 

113  11356-11364.11369.11370,11378 

114  11411.11413,11414.11416-11420.11422,11426-11429,11436 

115  11501, 11507. 11510. 11514, 11516, 11518, 11542, 11545, 11557, 11559,  11563. 11568. 11570- 
11572, 11575-11577, 11590, 11596, 11598 

117  11701. 11706, 11709. 11715-11718, 11721. 11722. 11724. 11725, 11729-11731. 11743. 11747. 
11751-11754. 11757. 11762, 11767-11769, 11771, 11776, 11777, 11779, 11780,  11783, 11787. 
11788, 11791, 11793, 11795, 11797, 11798 

118  11801-11804 

120  12047.12054 

121  12110.12144.12189 

122  12205,12206,12208.12211 

123  12302.12303.12306.12309 

124  12401 

125  12533,12561.12590 

126  12601. 12603 
128  12839 

130  13021,  13031. 13057. 13066, 13088-13090 

131  13126 

132  13208,13209,13214.13219 

134  13413. 13421. 13440. 13442. 13492 

135  13501-13505 

136  13601 

138  13815. 13820 

139  13903. 13904 

140  14020. 14021. 14043. 14048. 14051, 14052, 14063, 14072. 14075, 14086, 14092, 14094 

141  14103. 14120. 14127 

142  14207-14210. 14212-14225. 14227. 14231 

143  14301.14302.14304.14305 

144  14411.14420.14424.14425.14437.14445.14450.14456.14468 

145  14510. 14513. 14526. 14527. 14534. 14559. 14564. 14580 

146  14601-14603. 14605-14613. 14615-14626. 14692 

147  14701.14760 

148  14830.14845.14850 

149  14901 

150  15044, 15065. 15068 

151  15102. 15106. 15108, 15122. 15136. 15140. 15146 
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laft  15203-15205. 15207. 15209. 15211. 15215. 15220. 15223. 15224. 15226. 15228, 15229, 15234. 

15236-15239. 15241. 1S243 

ISb  15301 

15fe  15801 

15^  15905,15906.15963 

ie«  16101.16105 

16k  16506.16508-16510 

16 t  16602  ,     , 

17 )  17013. 17019, 17022. 17033, 17057, 17070, 17078 

171  17102.17109-17113 

171  17325 

171  17401-17404.17406.17407 

17  1  17522.17543 
IT ;  17601-17603 

IT'  17701.17740.17745 

lai  18013.18015.18017.18018.18032.18036.18042.18049,18052.18055,18067.18080 

18  18101-18104.18106 
18.  i  18411.18447 

18il  18504,18512 

181  i  18651 

18'  18702 

181 1  18940. 18954, 18966 

191 1  19001-19004. 19006-19008. 19010. 19013-19015. 19018. 19020-19023. 19025. 19026, 19030- 
19032. 19034-19038. 19040. 19041. 19044. 19046. 19047. 19050.' 19053-19057. 19061. 19063- 
19067, 19072, 19073, 19075, 19078, 19079. 19081-19083. 19085-19087. 19090. 19094-19096 

19  191 14-191 16. 191 18. 19120. 19139. 19140. 19144. 19145. 19147. 19148. 19150-19152. 19154 
191  19301.19312,19320.19333.19335.19341.19355.19372.19380.19382 

19- i  19401.19406,19409.19440,19446,19477  . 

1911  19601,19604.19605  ' 

19  19702,19711,19713 

1911  19802-19805.19807-19810 

20^  20001-20003.  20008-2001 0.  2001 5-20020. 20024.  20032 

20  j  20164-20167  • 
204  20601-20603 
20t  20706.  20707,  20710.  20712.  20715.  20716. 20720. 20721, 20723. 20724. 20737. 20740. 20744, 

20748,  20770.  20781-20784 

20|  20816.  20817,  20832,  20854.  20855.  20866,  20872,  20874,  20876-20879.  20882.  20895 

201  20901-20903. 20912 

21#  21014,  21015,  21029.  21036.  21041-21046. 21055.  21090,  21093. 21094 

211  21117.21128,21146.21157.21162 
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212  21206. 21207.  21215. 21218.  21221.  21222. 21225-21229.  21236, 21244. 21268, 21270 

214  21401,21403 

216  21601,21613 

217  21771.21784.21788 

220  22003. 22015. 22020-22022. 22027.  22030-22033.  22039.  22041-22044.  22046. 22090.  22091, 
22094 

221  22101,22110,22151,22153.22180.22182.22191-22193 

222  22207 

223  22301.22305.22310 

229  22901,22902.22980 

230  23058.23060 

231  23112.23113 

232  23226.  23227,  23229,  23233-23237.  23242.  23255.  23294 

233  23320.23327 

234  23450.23451.23454.23462 

236  23602. 23606,  23609.  2361 2.  23661 .  23669.  23670 

238  23832 

240  24013.24015.24060 

241  24153 

245  24502. 24503 

253  25302-25304. 25309.  25312-25314 

255  25526 

256  25601 

257  25704 

262  26201.26241 

263  26330.26354  ' 
265  26554 

271  27101.27103-27107.27127 

272  27215.27217.27260 

273  27302. 27330.  27360 

274  27408 

275  2751 1 .  27520.  27526.  27587 

276  27603.  27607.  27608.  27610,  27612,  27613. 27615 
278  27801.27803.27804,27870.27886,27893 

280  28012.  28081 .  28082,  28086.  28092 

281  28110.28112.28115 

282  28203.  28206-28208,  2821 1 ,  28213-28216.  28226. 28227. 28262.  28269.  28270.  28277 

283  28301 ,  28303,  28304.  28306.  28314.  28387 

284  28412 

285  28501.28540.28543.28544.28546.28562 
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28603, 28613.  28668 

28711,28786 

28805 

29033.29061,29072.29073 

29169.29170,29172 

29209, 29212. 29223 

29303 

29412.  29445.  29455.  29456.  29464. 29483, 29485 

29501.29506,29512.29532 

29605. 29607.  29609.  2961 1 .  29621 .  29624, 29625. 29640.  29642. 29646, 29649, 29650 

29803.29841 

30001, 30030.  30032-30035.  30050.  30057, 30059.  30060,  30062,  30064. 30066-30068, 30071. 

30073.  30075. 30076.  30080.  30082-30084,  30087, 30088, 30092. 30093 
9|1    30134.30135 

30207.30208.30223.30240.30247.30260.30263.30269,30274,30296 

30305r30307. 30310.  30311.  30313-30316. 30318.  30319, 30324. 30327-30329. 30331. 30337. 

30338.  30341.  30342.  30344.  30345.  30X0, 30354 
3|5    30518 

30601 
3|7   30720.30721 
3#9    30901.30904.30909 
2    31204.31210 
[4   31405,31406.31411 
3i0  ■  32034.32055.32073.32084.32086.32092,32095 
Sti    32114.32117,32119.32124.32127.32176 

sfc    32202.  32204-3221 1 .  32216-32227,  32233. 32244. 32246,  32250.  32254.  32257, 32259.  32266 
3t3   32301.32303.32308.32311,32312 
3|4    32401.32403-32405.32407-32409.32413.32444 
3|5    32501 ,  32503.  32504.  32514,  32534.  32561 .  32562.  32566.  32579 
3|6   32601 .  32605-32607.  32609 
3t7    32703.  32707.  32708.  3271 2, 3271 3,  32720, 32724, 32725.  32730.  32738. 32746. 32750. 32763, 

32779, 32780.  32789.  32792.  32796 
3}8    32804.  32807-32809.  3281 1 .  32812, 32817-32822,  32824-32829, 32831-32833, 32835-32837, 

32839 
3|9    32903-32905.32935,32937.32952.32953.32955 

3|0    33023.  33026-33029.  33060.  33062.  33064,  33065.  33067-33069,  33071 ,  33073, 33076 
3|1    33122.  33125.  33134.  33135. 33143-33146, 33150, 33155.  33157.  33158.  33165-33168. 33170. 

33173-33178.  33183-33187.  33189.  33190.  33193,  33196 
3^3   33304.  33305.  33306.  33309.  3331 1,  33312.  33314-33316.  33319.  33321-33323.  33325.  33326. 

33328.  33330-33332.  33334.  33351 
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334  33403.  33404.  33408-33412,  33414.  33417. 33418.  33426.  33428. 33434. 33436.  33437.  33458. 
33462.  33463.  33470.  33471 .  33477,  33478, 33496.  33498 

335  33510.  3351 1 .  33540.  33541 .  33565-33567.  33570. 33573 

336  33603-33605.  33607, 33609. 3361 1-33619.  33624.  33629.  33634,  33635,  33637 
337,  33701-33716 

338  33801 ,  33803.  33805.  33809.  3381 1 .  33813.  33823,  33825.  33830.  33852,  33860.  33880,  33884 

339  33901 .  33904.  33907.  33916.  33919,  33936.  33940.  33942, 33952, 33954.  33961-33964,  33971 . 
33980. 33983.  33990. 33999 

342  34203,  34205.  34207-34210. 34217,  34219. 34221.  34222-34224.  34228.  34229.  34231-34243. 

34251.  34275.  34285.  34287. 34292. 34293 

344  34470, 34471 

346  34615.  34616.  34619-34625.  34630,  34635.  34640-34644,  34646-34648.  34652.  34665-34669. 
34677.  34683.  34690.  34691.  34695,  34698 

347  34741.34743.34744.34746,34747,34758,34759.34761 

349  34945.  34952.  34953,  34972, 34974.  34981  -34984,  34986-34988.  34996. 34997 

352  35207-35209.  35213.  35214.  35216-35218.  35221 .  35223.  35224.  35228,  35242.  35243 

354  35401.35404-35406 

358  35802.  35803, 35805.  35806,  35808,  35810,  3561 1 .  35816.  35824 

359  35901.  35903-35906,  35999 

361  36104-36111.36113.36115-36117 

366  36608.  36609.  36693.  36695 

370  37040.  37042.  37043,  37075.  37076.  37087 

371  37129.37130,37138 

372  37204.  37205.  37207.  37209.  3721 1 .  37214-37216.  37220.  37221 
374  37402-37404,  37406.  3741 1. 37412.  37415. 37416.  37421 

378  37801.37804.37830 

379  37909.  37914.  37915.  3791 7-37921 .  37923.  37931 .  37938 

380  38017 

381  38104.  38109, 38111, 38115-38120, 38125-38128. 38133-38135, 38138,  38139.  38141 

384  38401 

385  38501 

386  38654. 38671 
388  38801 

390  39042.39056 

391  39110.39157.39180 

392  39204.39206.39211.39212 

394  39401.39402 

395  39520.  39525.  39532.  39564,  39565.  39576 
402  40204,40208.40215.40217,40222,40242 
405  40503,40514 
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417         40701,40741 

41011.41012.41014.41015.41017.41018.41071.41073^1076 

42001 

42134 

42420,42431 

410  43015.43017.43026.43040,43068,43081.43085 
4  11        43123.43130.43147 

4  »    43202, 43206, 43207. 43211. 43213. 43214. 43217, 4322043222, 43224. 43228, 43230. 43231. 

43234.43235 
49    43302 

44  43402 

45  43528.43537.43551 
43609.43615.43617 
44001, 44017, 44022, 44023. 44035, 44039, 44052-44055, 44070, 44087 

4  1  44102. 44106. 44109, 441 11, 441 12. 441 16. 441 17. 4*1 19. 44120. 44122. 44125. 44126. 44131. 

44136.44140.44143.44146 

4  2  44223,44236.44260 

4  9  44301.44310.44321 

4  4  44406.44420 

4  5  44509 

4  6  44685  ^ 

4  7  44705.44714,44721 

4  9  44904-44907 

4  0  45005. 4501 1, 45013, 45015. 45036, 45040. 45042, 45044. 450^ 

411  45150 

*  2  45203-45209. 4521 1-45218. 45224. 45226-45233, 45236. 45238-45249, 45251. 45252. 45255 

4J  4  45403-45406. 45408. 45409. 45414-4541 9. 45426. 45427. 45440. 45458, 45459 

4J5  45501-45506 

«K  45601.45662,45663 

417  45701.45714.45750 

4f8  45806 

4C0  46011-46018,46032.46033.46038.46052,46060,46077 

4fi1  46142.46143 

M  2  46201. 46205. 46214. 46217-46220, 46227. 46237, 46247, 46250, 46253, 46254, 46256. 46268. 

46278 

4C3  46304,46307,46312,46324,46356,46368 

4S4  46403-46405,46410 

485  46514-46517,46526.46530.46580 

486  46613-46615,46635,46637,46660,46680 
46|7  46706.46774 
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468  46804, 46805, 46807-46809. 46818, 46819. 46825, 46845, 46895. 46898. 46899 

469  46901-46904, 46933, 46938. 46970. 46971 

472  47201-47203. 47274 

473  47302-47308,47331.47348.47362 

474  47401-47408.47421 

475  47501 ,  47512, 47542. 47546. 47553. 47567. 47586. 47591 

477  47711.47715 

478  47802-47805. 47807. 47808 

479  47901-47906, 47933. 47960.  47978 

480  48007. 48009, 48012, 48017. 48021 .  48025. 48026. 48030. 48034-48038. 48042-48046.  48066. 
48075. 48076.  48080-48084, 48086.  48089, 48098,  48099 

481  48101. 48104,  48108, 48111, 48116, 48120. 48122, 48124-48126, 48128. 48135. 48138. 48141. 
48167. 48170. 48174. 48183. 48184, 48187, 48188. 48195, 48197. 48198 

482  48201-48203, 48209-4821 5, 48220,  48230, 48238-48240 

483  48301-48304. 48310-48318. 48320-48329. 48331-48336. 48340-48343. 48374-48377, 48383. 
48386, 48390 

484  48423.  48430.  48433. 48439.  48446, 48458, 48473 

485  48506, 48509.  48519. 48529 

486  48602-48604. 48609.  48640-48642 

487  48706,48708.48732 

488  48837.48854.48864 

489  48906,48910-48912,48917 

490  49080 
493  49331 

500  50010.50021.50036 

501  50125 

502  50265 

503  50310,50315.50317.50322 

506  50613. 50616 

507  50707 

510  51012.51031,51041 

511  51103 

512  51201 

513  51301.51334.51360 

523  52302 

524  52401-52410 

527  52722.  52733.  52761 

528  52801-52809 

530  53005.  53008.  53024.  53045.  53092.  53095 

531  53122.  53129.  53130.  53132.  53140.  53142-53144.  53151. 53154,  53186,  53188 
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532  53207,  53208. 53211,  53213. 53214. 5^16.  53217. 53220-53228. 53235 

S34  53402.53404-53406 

{35  53511.53545.53546.53562.53593 

537  53704.53705.53711.53714.53716.53717.53719 

540  54022 

542  54220.54241 

643  54301-54304.54311.54313 

1544  54401.54402.54409,54494 

645  54501 

|B47  54701.54720,54724.54729.54736.54751.54755.54768 

^9  54901.54904,54911,54914.54915,54956.54971 

550  55014,  55016,  55021 ,  55033,  55044,  55060.  55066. 55068. 55075-55077, 55082 

551  55101-55103.55105,55107-55110,55112.55113.56115-55117,55124-55128 

553  55303.  55304,  5531 1 .  5531 3,  55316-55318,  55330, 55331 ,  55336. 55344-55347, 55350, 55352. 
55355.  55362.  55364.  56369.  55371. 55372. 55378,  55379.  55387.  55301 

554  55404,  55406-55409.  5541 1-55413,  55416-55421. 55423,  55425-55434.  55437. 55438.  55441- 
55450.55454 

556  55614.55616 

(557  5571 9.  55720.  55731 ,  55744,  55746,  55792 

658  55803,55804.55806-55808,55811,55812 

659  55901,55902.55904,55906.55912,55987 

560  56001.56003,56007,56031,56071,56073,56082,56093 

561  56101.56143,56156,56164,56187 

563  56301-56304,56308,56345.56379,56387 

565  56560 

570  57006,57078 

571  57102-57106 

572  57201 

573  57301,57350 

574  57401 

680  58072.  58075,  58078 

581  58102, 58103 

585  58501,58554 

686  58601 

p91  59105 

500  60008,  60035,  60046,  60050,  60051 .  60056,  60062, 60065,  60067, 60068, 60070. 60074, 60078, 

60091,60093 

Mi  60101-60104,  60106-60108. 60110.  60115. 60118. 60120,  60121. 60123, 60126, 60130, 60131. 

60134, 60137. 60139. 60143,  60148, 60153, 60154, 60160-60165, 60172, 60174-60176, 60181. 

60185.60187,60188,60193-60195 
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602  60201-60204 

603  60301-60305 

604  60406,  6041 7,  60430,  60439-60441 ,  60445. 60448.  60450.  60462. 60473.  60477. 60478 

605  60513, 60514,  60525, 60534,  60538,  60540, 60544, 60558, 60559,  60561 ,  60563-60565 

606  60609,  60612,  60617, 60620,  60621, 60624, 60627-60629, 60632,  60S33, 60636. 60638. 60642- 
60644,  60650,  60652, 60655,  60658 

610  61008,61054,61081  -—        ' 

611  61102 

612  61201,61204,61244.61265 

615  61523,61550 

616  61614 

617  61701,61704,61727,61761,61764 

618  61821,61832.61833.61866 

619  61920 

620  62024,  62034. 62035,  62040,  62056, 62060, 62095 

622  62208, 62220-62223, 62225, 62231 ,  62236,  62249, 62258,  62294,  62298 

625  62568 

626  62529,62650,62656,62664 

630  63005. 63006.  63010. 6301 1 ,  63017, 63020. 63021 ,  63026,  63028,  63031 ,  63033, 63034,  63042- 
63045,  63049-63052. 63069,  63074,  63077, 63084. 63090 

631  63105,  63107,  63109-631 14,  63116-63132, 63135-63139, 63141, 63143. 63146,  63147. 63163 
633  63301 ,  63303,  63304, 63366, 63367,  63376, 63383, 63385 

637  63701,63755,63775 

638  63841 

639  63901 

640  64015, 64024,  64030,  64050, 64055, 64057. 64063, 64064, 64068,  64081-64083 

641  64109-64113, 64114, 64116-64120.  64123-64134. 64136-64139. 64145-64147, 64149-64156, 
64161,64163-64166 

651  65101,65109 

652.  65201-65203,65270 

656  65605 

658  65802-65804, 65806-65810 

660  66002 

661  66101-66104,66106,66109,66111,66112 

662  66202, 66205, 66208-66210,  66213-66215, 66219-66221,  66223. 66224, 66227 
666  66603-66607,66609.66611,66612,66615,66616,66619 

668  66801 

671  67114 

672  67202, 67203. 67205-67209. 67211-67215, 67217, 67218, 67220,  67226-67228. 6/230, 67235, 
67278 
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675 

67501.67502.67505 

MO 

68005.68025.68046 

• 

881 

68106. 68112.  68114.  68117. 68123, 68124. 68127. 68128. 68133, 68135. 68136^138. 68144. 
68147.68152.68157 

683 

68310 

685 

68502-68508.  68510. 68512. 68516, 68520^8524. 68526. 66528. 68531, 68532 

686 

68601.68661 

687 

68701.68776.68787 

688 

68801.68803.68849                                               s 

- 

689 

68949.68959 

700 

70001-70003.  70005.  70006.  70043.  70053.  70056,  70058.  70062.  70065.  70072 

- 

701 

70114.70115.70118.70119.70121-70129.70131 

704 

70458.  70460.  70461 

705 

70503.70506-70508                                     _ 

• 

708 

70801.70802,70805-70812.70814-70820.70825.70827 

711 

71101. 71103-71109.  71111.  71112.  71115.  71118.  71119.  71129 

- 

721 

72113.72114.72116-72118.72120 

727 

72701,  72703.  72712.  72714.  72739.  72756,  72762.  72764 

730 

73013.  73034.  73069.  73071 .  73072.  73099 

"•■- 

731 

73103.  73106.  73107.  73109.  73110.  73115.  73118-73120.  73129. 73130. 73134. 73135. 73139. 
73142.  73145.  73149.  73150.  73159,  73162.  73169.  73173.  73179 

740 

74011.74012.74014 

741 

74104.  74105.  74108.  74114.  74127-74129.  74133.  74134.  74136.  74137. 74145, 74146 

750 

75006-75008.  75010.  75023-75025.  75028. 75038-75040.  75043.  75044.  75048. 75050-75052. 
75056.  75057.  75060-75063.  75067.  75074.  75075.  75081.  75082.  75093. 75094 

751 

75104.  75115.  75116.  75137.  75149.  75150.  75180-751ffi 

752 

75203.  75205-75207.  75209,  7521 1 ,  75212,  75214.  75216-75218.  75220. 75224.  75225,  75227- 
75230.  75232-75234.  75236-75238.  75244.  75248,  75249 

756 

75604,  75606 

757 

75701-75703 

760 

76006,  76010-76018.  76021.  76022.  76028.  76039.  76040.  76051. 76053.  76054 

761 

76103.  76105-76112.  76114-76120.  76123.  76126.  76131-76135.  76137.  76140, 76148.  76177. 
76179,  76180 

762 

76201.  76205.  76207.  76208 

765 

76501.  76502,  76504.  76522 

767 

76701,76704-76706.76710-76712 

770 

77014.  77016,  77018.  77019.  77024.  77031-77033.  77035. 77036.  77038-77040,  77045.  77047. 
77048,  77050.  77051 .  77053.  77059.  77060,  77062.  77064-77075.  77077.  77079. 77081-77085. 
77089,77090.77092-77096.77099 

773 

1 

77301  -77304.  77338.  77346,  77373.  77379-77381 .  77384-77386.  77388.  77389, 77396 

-. 
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774  77401 .  77414  ,77429. 77433.  77437. 77449.  77450. 77459.  77469. 77477-77479. 77489. 77493. 
77494  ^ 

775  77502-77507.  77515. 77520.  77521. 77530.  77546.  77571.  77586. 77598 

776  77619. 77627.  77630.  77632.  77640. 77642. 77651 

777  77701-77703. 77705-77708 

782  78201 .  78203,  78208-78228.  78230-78233.  78235.  78237-78240.  78242.  78244.  78245. 78247- 
78261 .  78263.  78264.  78266 

783  78332.78363.78374 

784  78406.  78409.  78410,  78412-78414.  78418 

785  78501 .  78503.  78504.  78539.  78572.  78577 

787  78703.  78704.  78717.  78723-78739.  78746.  78747.  78749.  78750.  78752-78754.  78756-78759 

791  79101-79104.79106-79111.79121.79124 

794  79401.79407.79410.79415.79416.79423.79424 

797  79703.79705.79707.79761.79763.79766 

799  79903.  79905.  7991 2.  79922.  79932.  79936 

800  80002-80005,  8001 0-80022.  80026.  80027.  80030,  80033,  80034 

801  80104.80110-80112,80120-80127.80134.80155 

802  8021 1 .  80214.  8021 5.  80220.  80221 .  80226-80228.  80232-80236.  80239. 80241 .  80249 

803  80301-80304. 80306-80308 

804  80439 

805  80521.80524-80526.80537-80539 

806  80631.80634 

809  80903.  80905.  80905,  80908,  80909,  80919-80921 .  80926,  80928-80930,  80932.  80949,  80960, 

80962 

820  82070 

834  83401-83406,83440 

836  83605 

837  83703,83705,83712 

838  83814,83854,83864  - 

840  84010,  84040,  84041.  84054.  64057.  84058. 84070, 84075. 84084. 84087. 84088. 84092-84094 

841  84105-84107.84117.84119-84121.84123.84124 
844    84401.84403-84405,84414 

846    84601.84604,84606 

850    85007.  85009,  85040.  85044 

852  85201.  85203,  85205,  85207.  85213.  85251. 85254,  85255-85257,  85259,  85260,  85283,  85284 

853  85301 .  85302.  85345.  85375.  85380 
857    85712,  85715.  85747,  85748 

871    87102.  87104.  87114.  87120.  87124 

890  89005,89014,89015.89030.89031 

891  89104.  89110.  89115.  89121.  89122.  89134 
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89431 

89511 

90021.90035.90038.90039.90044.90046.90047 

90230.  90232.  90266.  90274.  90280 

90501-90505 

90620.90621.90623.90630 
97        90712.90713.90715.90716 
108        90808 

110        91006.91007.91024.91040 
ill         91108 
M3        91302.91364.91367 

|l7         91722-91724. 91731-91733.  91744-91746. 91748. 91760. 9-1765-91768 
^20        92007. 92009.  92014.  92026. 92027. 92040, 92057.  K07S,  92083. 92084 
K1         92114.92124,92127,92130,92154 
|22        92220.92223 

923        92316.92324.92336.92346.92354 
#25        92501 .  92502.  92509,  92519.  92555, 92557.  92562-92564 

926  92640.92641.92643-92645.92667.92669.92675,92679.92686.92687.92692 

927  92701 .  92703.  92705.  92707, 92714. 9271 5. 92720 
)28    92808 

93010.93012.93021.93030.93035,93041.93063.93065 
93108-93111 

93215.93230.93245.93257.93268.93291,93292 
93306.93308.93312 
93705.93720.93726.93728 
93907.  93908. 93923 
94066.94070.94087.94089 
94124,  94127.  94134 
94301.94306 
iAS         94606.  94510.  94518-94521 .  94523.  94526. 94530. 94547. 94553. 94558, 94559. 94564.  94572. 
94580 
94605 

94801.94803 

94928,94930.94931.94960 
95014,95035.95050.95070 

95111. 95118-95121.  95124.  95125. 95135. 95136. 95138. 95139. 95148 
95201-95206,95209.95210,95212.95215.95219.95240-95242 
95307,  95350.  95354.  95376.  95378.  95380 
95448.95482,95492 
95605.95620,95624.95677.95691 


86 


957  95758.95759 

958  9581 5-95821 .  95824,  95833-95837,  95841 

967  96720,96744,96782.96786.96789 

968  96816.96818.96819,96821.96825 
970  97027 

972  97219,97228 

973  97301-97303,97305,97306 

974  97404 

980  98001-98004,  98006-98008,  9801 1 ,  98012,  98020,  98021 .  98023,  98026,  98027,  98031 .  98036, 
98037.  98040. 98042,  98043. 98047. 98052. 98053.  98055, 98056,  98058,  98059,  98072 

981  98110,  98125,  98155,  98168,  98188,  98198 

982  98201,98203-98205,98208.98270,98271.98275 

983  98371-98374 

985  98501-98503,98506,98512,98513,98516 

989  98661.98664.98684 

990  99037 

992  99202-99209,  99212.  99216. 99218,  99223,  99228 

993  99301 .  99336.  99337.  99352 

994  99403 

995  99502 
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E.  Summary  of  DMM  Qianges 

The  DMM  revisions  shown  below  are 
based  on  the  general  proposals 
described  in  the  two  advance  notices  of 
proposed  rulei^aking  published  earlier 
this  year  by  the  Postal  Service,  on  which 
comments  have  been  received  and 
considered  acoordingly.  Revisions  are 
described  by  module,  based  on  the 
organization  aid  content  of  DMM  Issue 
49  (September  1, 1995).  This  list  is 
intended  as  an  overview  only,  and 
should  not  be  Tiewed  by  commenters  as 
defining  every  revision  that  they  may 
need  to  examine. 

A  (Addressii|g).  Revisions  in 
nomenclature  ire  made  throughout. 
A930  is  revised  tp  update  the  list  of 
available  AIS  products,  and  Agso  is 
revised  to  show  the  more  frequent 
product  cycle  lor  address  coding 
products.         I 

C  (Characteristics  and  Content). 
Revisions  in  nomenclature  are  made 
throughout.  ClDO  is  amended  to  reflect 
the  proposed  new  size  limits  for  pieces 
eligible  for  card  rates.  C300  and  C400 
are  revised  and  merged  into  new  C600 
to  recognize  the  merger  of  third-  and 
fourth-class  into  Standard  Mail.  Terms 
used  in  various  standards  are  defined  in 
new  sections  added  to  C810,  C820,  and 
C840. 

D  (Deposit,  Collection,  and  Delivery). 
Revisions  in  nomenclature  are  made 
throughout.  D3D0  and  D400  are  revised 
and  merged  intp  new  D600  to  recognize 
the  merger  of  tkird-  and  fourth-class 
into  Standard  Mail. 

E  (Eligibility).  Revisions  in 
nomenclature  4re  made  throughout. 
ElOO  is  amende  to  reflect  the 
reorganization  of  First-Class  Mail 
(excluding  Priority  Mail)  into  the  Retail 
and  Automation  subclasses  (whose 
specific  standards  are  detailed  in  El 30 
and  E140,  respectively).  E200  is 
renamed  to  recognize  the  renaming  of 
second-class  mail  as  Periodicals.  E210. 
E2S0,  and  E27Q  are  revised  minimally. 
E220  is  added  tio  present  the  standards 
for  Publications  Service.  E230  is 
reorganized  to  present  the  presort 
standards  for  Regular  and  Publications 
Service  in  E23|  and  E232,  respectively, 
and  the  standards  retained  for  Prefiarred 
Periodicals  in  S239.  E240  is  similarly 
revised  to  present  the  automation 
standards  for  Regular  pubUcations  in 
E241  and  those  brought  forward  from 
existing  rules  fpr  Preferred  publications 
in  E249.  (Standards  for  automation- 
compatible  Pul^lications  Service  mail 
are  included  ini  the  basic  eligibility 
criteria  in  £220;  there  is  no  separate 
automation  ratf  for  Publications 
Service.)  E300  ^d  E400  are  revised  and 
merged  into  new  E600  to  recognize  the 


merger  of  third-  and  fourth-class  into 
Standard  Mail.  E610  presents  basic 
standards  for  all  Standard  Mail  in  E611, 
for  former  third-class  mail,  now  called 
Standard  Mail  (A)  in  E612,  and  for 
former  fourth-class  mail,  now  called 
Standard  Mail  (B)  in  E613.  E620 
contains  standards  for  single-piece  rates: 
single-piece  Standard  Mail  (A)  (E621), 
parcel  post  (E622),  bound  printed  matter 
(E623),  Special  Standard  Mail  (currently 
special  fourth-class  mail)  (E624),  and 
Library  Mail  (E625).  E630  presents 
standuds  for  bulk  rates:  Regular  Basic 
and  3/5  (E631);  Enhanced  Carrier  Route 
Basic,  High  Density,  and  Satiuation 
(E632):  basic  and  carrier  route  bulk 
bound  printed  matter  (E633);  5-^git 
and  BMC  Presorted  Special  Standard 
Mail  (E634);  and,  consolidated  but 
without  substantive  change  from  current 
standards,  for  all  existing  Nonprofit 
rates  (E639).  E640  contains  standards  for 
automation-based  rates:  Automation 
Carrier  Route,  5-Digit,  3-Digit,  3/5  (for 
flats),  and  Basic  (E641);  and,  also 
consolidated  but  essentially  unchanged 
from  current  standards,  for  all  existing 
Nonprofit  rates  (E649).  E650  and  E670 
are  revised  minimally.  To  avoid  an 
anomalous  and  confusing  situation  in 
which  current  weight  limits  for  "heavy 
letter"  barcoded  mail  would  be  applied 
in  the  context  of  proposed  rules  (imder 
which  different  weights  would  actually 
apply),  current  DMM  standards  that  are 
in  place  for  the  "heavy  letter"  test  (59 
FR  65967-71,  December  22, 1994),  have 
been  revised  for  this  rulemaking  to 
reflect  the  DMM  provisions  that  would 
become  efliactive  if  the  test  changes  are 
made  permanent  in  the  future.  Use  of 
these  standards  in  this  proposed  rule 
does  not  constitute  an  expUdt  or 
implicit  decision  on  the  test  or  the 
acceptability  of  heavy  letter  mail  under 
any  circiunstance;  any  announcement  in 
that  regard  will  be  made  separately. 

F  (Forwarding  and  Related  Services). 
Revisions  are  confined  to  changes  in 
nomenclature. 

G  (General  Information)  and  I  (Index 
Information).  No  revisions  are  made. 

L  (Labeling  Lists).  Revisions  in 
nomenclature  are  made  throughout. 
L003  is  added  to  list  3-digit  ZIP  Code 
areas  that  are  combined  for  scheme 
sortation  (only  to  listed  destinations) 
under  specific  new  preparation 
standards.  To  reflect  the  wider  use  of 
the  ADC  network,  current  LlOl  is 
relocated  and  renumbered  as  L004.  To 
reflect  other  revisions  to  distribution 
networks  that  have  eliminated  SDC, 
state,  and  mixed  states  preparation, 
L201-203,  L701-704,  L706,  and  L707 
are  deleted. 

M  (Mail  Preparation  and  Sortation). 
Revisions  in  nomenclature  are  made 


throughout.  Current  MOll  is 
renumbered  as  M012,  and  new  MOll  is 
added  to  consolidate  basic  definitions  of 
terms  used  throughout  other  mail 
preparation  instructions.  M012  and 
M013  are  also  updated  to  include 
revised  formats  for  optional 
endorsement  lines  and  carrier  route 
information  lines  and  to  allow  the 
inclusion  of  rate  markings  in  both. 
M020  is  amended  to  provide  more 
consistent  package  preparation 
standards  for  other-than-Nonprofit  mail. 
M033  is  revised  to  add  consistent 
standards  for  tray  preparation  for  letter- 
and  flat-size  mail  and  to  ofiiar  enhanced 
information  about  sack  and  tray 
preparation.  M040  is  amended  to 
incorporate  revisions  to  pallet 
preparation  standards  set  forth  in  a  final 
rule  expected  to  be  published  on 
December  20, 1995.  M041  is  revised  to 
present  general  standards  for  pallets  and 
their  use.  M045  reorganizes  the 
standards  in  current  M042,  M043,  and 
M044  as  amended  by  the  dted 
rulemaking,  to  present  the  revised  and 
consolidated  standards  for  palletized 
mail  preparation.  M050  is  revised  to 
include  information  about  line-of-travel 
sequencing.  MlOO  is  reorganized,  with 
the  standards  for  Retail  Presort  located 
in  new  M130.  Preparation  standards  for 
nonautomation  Regular  and 
Publications  Service  Periodicals  are  in 
new  M210;  existing  standards  for 
nonautomation  Preferred  Rate 
Periodicals  are  consolidated  in  M290. 
M300  and  M400  are  revised  and  merged 
into  new  M600  to  recognize  the  merger 
of  third-  and  foiuth-class  into  Standard 
Mail.  Regular  Standard  Mail  (A) 
preparation  is  detailed  in  M610, 
Enhanced  Carrier  Route  standards  are  in 
M620,  and  existing  standards  for 
Standard  Mail  (B)  (ciurent  foiuth-class 
mail)  and  for  Nonprofit  Standard  Mail 
are  contained  in  M630  and  M690, 
respectively.  Revised  preparation 
standards  for  Automation  First-Class, 
automation-compatible  Publications 
Service  and  Barcoded  rate  Regular 
Periodicals,  and  Automation  Standard 
Mail  are  contained  in  M810  (letter-size 
pieces)  and  M820  (flat-size  pieces). 
M890  brings  forward  existing  standards 
for  Preferred  Periodicals  and  Nonprofit 
Standard  Mail.  Throughout,  the  optional 
dty  preparation  level  has  been 
eliminated  (except  for  Preferred 
Periodicals);  the  SDC,  state,  and  mixed 
states  preparation  levels  have  been 
replaced  with  ADC  and  mixed  ADC 
levels;  and  increased  citation  to  P012 
has  been  made  as  that  section  is  being 
developed  as  the  definitive  standard  for 
basic  documentation. 


P  (Postage  and  Payment  Methods). 
Revisions  in  nomenclature  are  made 
throughout.  P012  is  amended  to 
improve  the  definition  of 
"standardized"  docimientation.  P300 
and  P400  are  revised  and  merged  into 
new  P600  to  recognize  the  merger  of 
third-  and  fourth-class  into  Standard 
Mail.  P710  is  amended  to  contain  new 
abbreviations  for  use  with  manifest 
mailings. 

R  (Rates  and  Fees).  Revisions  in 
nomenclature  are  made  throughout. 
ROOD  contains  updated  stamp  and 
stamped  stationery  information.  RlOO 
and  R200  are  amended  to  reflect  revised 
rates  and  rate  structures.  R300  and  R400 
are  revised  and  merged  into  new  R600 
to  recognize  the  merger  of  third-  and 
fourth-class  into  Standard  Mail  and  to 
show  revised  rates  and  rate  structures. 

S  (Spedal  Services).  Revisions  in 
nomenclature  are  made  throughout  with 
no  other  substantive  changes. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
DMM,  incorporated  by  reference  in  the 
Code  of  Federal  Regulations.  See  39  CFR 
Part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 
PART  111— (AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406,3621,3626,5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  as  noted  below: 


An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 

A    Addressing 

AOOO    Basic  Addressing 

AOlO    General  Information 

[In  1.2d,  replace  "Presorted  First-Class," 
"second-class,"  and  "bulk  third-class 
mail;  fourth-class  mail"  with  "Retail 
Presort  First-Class,"  "Periodicals,"  and 
"bulk  rate  Standard  Mail  (A);  Standard 
Mail  (B),"  respectively;  delete  the  last 
sentence  in  1.3;  in  1.6  and  7.1,  replace 
"First-,  third-,  and  fourth-class  mail" 
with  "First-Class  and  Standard  Mail";  in 
1.6,  replace  "second-class"  with 
"Periodicals";  in  4.3f  and  7.0  (heading), 
replace  "Second-(c]lass"  with 
"Periodicals";  and  in  4.3g,  replace 
"Fourth-class  mail"  with  "Standard 
Mail  (B).") 

A040    AHemative  Addressing  Formats 

(In  1.7,  2.2,  3.1,  and  3.4,  replace 
"second-class"  with  "Periodicals."] 

A060    Detached  Address  Labels 

(In  1.2,  replace  "[Slecond-  or  ITjhird- 
(c)lass"  with  "Periodicals  or  Standard 
Mail  (A)";  in  1.3,  replace  "[Tlhird- 
ICllass"  with  "Standard  Mail  (A)";  in 
1.4  (heading)  and  5.2b,  delete  "(Flourth- 
[CJlass";  in  5.2a,  replace  "Second-class" 
with  "Periodicals";  in  5.2b,  replace 
"(T)hird-class"  with  "Standard  Mail 
(A)";  in  5.3,  replace  "third-  or  fourth- 
class"  with  "Standard  Mail."! 


A930    Other  Services 

•        •        *        *        * 

2.0    AIS  PRODUCTS 

Customers  should  use  USPS  Address 
Information  System  (AIS)  products  to 
obtain  correct  5-digit  ZIP  Codes  for  the 
addresses  on  their  mailing  lists.  These 
products  generally  are  more  economical 
than  mailing  list  services.  Customers 
with  computerized  address  lists  may 


obtain  the  City/State  file,  Five-Digit  ZIP 
Code  file,  Une-of-Travel  (LOT) 
information.  Z4CHANGE  file.  ZIP  Move 
file.  Carrier  Route  Information  System 
(CRIS),  and  ZIP+4  tapes.  Customers  may 
also  use  USPS  directories  and 
microfiche  products  to  find  correct  5- 
digit  ZIP  Codes  for  single  and  multi-ZIP 
Coded  offices.  Informaiion  about 
ordering  and  using  these  products  is 
available  by  calling  1-800-238-3 150. 

•  •        •        *        • 

(In  3.1a,  4.2,  4.3,  4.4,  and  4.6,  replace 
"IQluarteriy"  with  "(Blimonthly."] 

•  •        •        •        • 

A950    Coding  Accuracy  Support 
System  (CASS)     . 

•  •        •        •        • 

3.0  DATE  OF  ADDRESS  MATCHING 
AND  CODING 

3.1  Updating  Standards 

Unless  using  Z4CHANGE,  all 
automation  and  carrier  route  mailings 
bearing  addresses  coded  by  any  AIS 
product  must  have  been  coded  with 
ciurent  CASS-certified  software  and  the 
current  USPS  database.  Coding  must 
have  been  performed  within  90  days  of 
the  mailing  date  for  all  carrier  route 
mailings;  within  6  months  for  other 
Automation  First-Class,  Automation 
Standard  Mail,  and  Publications  Service 
mailings;  within  1  year  for  other 
Nonprofit  Standard  Mail  ZIP+4  and 
Barcoded  rate  and  Regular  Periodicals 
Barcoded  rate  mailings.  All  AIS 
{>roducts  can  be  used  immediately  upon 
release.  New  product  releases  must  be 
included  in  address  matching  systems 
no  later  than  45  days  following  the 
release  date.  The  overlap  in  the  product 
use  dates  allows  mailers  adequate  time 
to  install  the  new  data  files  and  test 
their  systems.  Mailers  are  expected  to 
update  their  systems  with  the  latest  data 
files  as  soon  as  practical  and  need  not 
wait  until  the  "last  permissible  use" 
date  to  include  the  new  information  in 
their  address  matching  systems.  The 
"current  USPS  database"  product  cycle 
is  defined  by  this  matrix: 


File  release 


Use  of  the  file  released  on 


Febniaiy  15 ... 

April  15 

June  15 

August  15 

Octot>er  15  .... 
Decemt>er  15 


Required  use 


Must  t>egin  no  later  than: 


April  1  

June  1  

August  1  

October  1  ... 
December  1 
Fetxuary  1  .. 


Last  permissible  use 


And  must  end  no  later 
than: 
May  31. 
July  31. 
Septemt)er  30. 
November  30 
January  31. 
March  31. 
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r^ 


UMI 


5.0 


DOCUMENT. 


ATION- 


5.4    Pnnriding  (aqnirad  Data 

•  •       •       U       • 

b.  Name  of  the  list  processor  iising  the 
CASS-certified  softwrare  to  match  and 
code  the  address  list,  the  date  the 
address  list  was  processed,  the  date  of 
the  USPS  database  used  to  code  the 
address  list,  the  address  list  name  or 
identificati(Hi  ni«nber,  the  total  nimiber 
of  adcfaess  records  on  the  list  submitted 
for  coding,  the  tcttal  number  of  address 
records  successfully  coded  to  the 
appropriate  dep^i  of  code,  and  the 
percentage  of  total  addresses  submitted 
for  coding  that  Were  successfully  coded. 

•  •  •         k         • 

6.0  OBTAININtcASS 
CERTmCATIC 

6.1  Tesdng  Amangaments 

[Replace  "ZIP-f4ior  delivery  point"  with 
"canio'  route,  ZtP+4,  or  delivery 
point.") 

•  •        •       k        • 

C    Characterisdia  and  Content 

COOO    General  Information 

COlO  »  General  Nfailability 
Characteristics 

(In  1.1,  replace  "third-class"  with 
"Standard  Mail  (A)";  in  1.7,  repUce 
"third-class  mailf '  with  "Standard  Mail 
(A)":  in  3.8,  replace  "third-class"  with 
"Standard  Mail  (A)";  no  other  change  in 
text] 


Mail  (A)":  no 

*   r   ' 


C024    Other  Rekricted  or  Nonmailable 
Matter 

(In  12.1.  replace  ''First-,  third-,  or 
fourth-class"  with  "First-Class  or 
Standard  Mail";  no  other  change  in 
text.} 


COSO    Mail  Prodpssing  Categories 
1.0    BASICINFORMATION 

{Replace  current  1.1  and  1.2  with  the 
following:] 

All  mail  is  assigned  to  one  of  the  mail 
processing  categfries  listed  below, 
based  on  the  phjjsical  dimensions  of  the 
mailpiece.  regardless  of  the  placement 
(orientation)  of  t^e  delivery  address  on 
the  mailpiece.  Unless  permitted  by 
standard,  any  mailing  at  other  than  the 
single-piece  Firs<-Cl^  or  Standard  Mail 
rates  may  not  coitain  pieces  from  more 
than  one  processing  category. 


3.0    FLAT-aZEMAIL 

•  *        •        •        • 

3.2    Barcoded  Flats 

Automation-compatible  flat-size  mail 
is  all  mail  meeting  the  dimensional 
criteria  in  C820. 

•  •        *        •        • 

ClOO    First-aass  Mail 

1.0    DIMENSIONS 

(In  1.2.  delete  the  parenthetical 
reference.) 

•  *        •        •        * 

2.0  CARDS  CLAIMED  AT  CARD 
RATES 

2.1  Postcard  Dimensions 

Each  card  (i.e.,  each  postal  card  or 
postcard  or  each  half  of  a  double  pcMtal 
card  or  postcard)  claimed  at  a  card  rate 
miistbe: 

a.  Rectangular. 

b.  Not  less  than  3V^  inches  high,  5 
inches  long,  or  0.007  inch  thick. 

c.  Not  larger  than  4-1/4  inches  high, 
6  inches  long,  or  0.016  inch  thick. 

•  •        •        •        • 

2.8    Special  Roles  for  Cards 

Cards  not  mailed  as  Retail  Presort 
First-Class  Mail  but  with  the 
characteristics  noted  in  2.6  or  2.7  must: 

a.  Be  prepared  in  mailings  of  not  less 
than  200  cards  of  identical  size  and 
weight. 

b.  Have  an  address  that  includes  the 
correct  ZIP  Code  or  ZIP+4  code. 

c.  Have  postage  paid  with  permit 
imprints,  meter  stamps,  or  precanceled 
stamps. 

d.  Be  presorted  to  the  finest  extent 
possible  and  trayed  as  required  for 
Regular  Basic  and  3/5  rate  Standard 
Mail. 


C200    Periodicals 

(In  1.1, 1.2, 1.3,  1.4. 1.4a,  1.4b,  1.4c,  1.6, 
1.9. 1.10a.  1.10c.  2.1,  2.2,  2.3.  2.4,  2.5, 
3.3,  3.7,  4.2,  and  4.4,  replace  "(S)econd- 
(Olass"  with  "Periodicals";  in  1.3, 1.3b, 
1.3c,  1.3d,  and  1.10c,  replace  "First-  or 
(any]  third-class"  with  "First-Class  or 
[any]  Standard  Mail  (A)";  in  1.3a,  1.3c, 
1.3d,  1.8b,  and  1.10c,  replace  "(T)hird- 
[C]lass"  with  "Standard  Mail  (A)";  in 
2.2c.  replace  "First-,  third-,  or  foiuth- 
class"  with  "First-Class  or  Standard 
Mail":  in  2.4.  replace  "Fourth-(C]lass" 
with  "Standard  Mail  (B)";  no  other 
change  in  text.]  [IDelete  ciurent  C300 
and  C400;  no  change  to  current  C500.] 


C600    Standard  Mail 

1.0  DIMENSIONS 

1.1  Standard  Mail  (A) 

These  dimensional  standards  apply  to 
Standard  Mail  (A): 

a.  Each  piece  must  weigh  less  than  16 
oimces.  Lower  limits  apply  to  mail 
claimed  at  certain  rates. 

b.  Within  the  standards  for  mailability 
in  COlO,  there  is  no  mAviirmm  size  for 
Regular  single-piece,  Basic,  and  3/5  rate 
Standard  Mail  (A). 

c.  Except  for  merchandise  samples 
mailed  with  detached  address  labels 
(DALs),  the  maximum  size  for  Enhanced 
Carrier  Route  Standard  Mail  is  11-3/4 
inches  high,  14  inches  long,  and  3/4 
inch  thick  (see  Exhibit  1  Icj. 
Merchandise  samples  whose 
dimensions  exceed  these  maximums 
may  be  sent  at  the  carrier  route  rate  if 
mailed  using  DALs,  provided  that  the 
samples  meet  all  other  applicable 
standards  and  the  DALs  meet  the 
standards  in  A060. 

d.  Minimiim  and  nrnnrimiiin  standards 

for  size  and  weight  might  be  difiierent 
for  pieces  claimed  at  certain  rates. 

1.2  Standard  Mail  (B) 

These  dimensional  standards  apply  to 
Standard  Mail  (B): 

a.  Each  piece  may  not  exceed  70 
pounds,  except  matter  at  boimd  printed 
matter  rates  may  not  exceed  10  pounds. 

b.  The  combined  length  and  ^rth  of 

a  piece  (i.e.,  the  length  of  its  longest  side 
plus  the  distance  around  its  thidkest 
part)  may  not  exceed  108  inches  (see 
Exhibit  1.2b). 

c.  Two  or  more  packages  may  be 
mailed  as  a  single  parcel,  if  they  are 
about  the  same  size  or  shape  or  if  they 
are  parts  of  one  article,  if  they  are 
securely  wrapped  or  fastened  together, 
and  if  they  do  not  together  exceed  the 
weight  or  size  limits. 

d.  Lower  size  or  weight  standards 
apply  to  mail  claimed  at  certain  rates, 
addressed  to  certain  APOs  and  FPOs. 
and  sent  by  the  Department  of  State  to 
U.S.  Government  personnel  abroad. 

e.  Pieces  might  be  subject  to 
minimum  weight  or  dimensions  based 
on  the  standards  for  specific  rates. 
(Redesignate  ciirrent  Exhibits  [C300.]1.3 
and  [C400.]1.2  as  Exhibits  (C600.]l.lc 
and  1.2b,  respectively.] 

2.0  SURCHARGES 

2.1  Nonstandard  Mail 

Single-piece  rate  Standard  Mail  (A) 
(other  than  a  key  or  identification 
device)  weighing  1  oimce  or  less  is 
nonstandard  and  subject  to  the 
applicable  surcharge  if  its  thickness 
exceeds  'A  inch  or  if.  based  on  the 


placement  (orientation)  of  the  address, 
its  length  exceeds  11- V2  inches,  its 
height  exceeds  6-M9  inches,  or  its  length 
divided  by  its  height  is  less  than  1.3  or 
more  than  2.5. 

2.2    Nonmachinable  Mail 

Specific  items  mailed  at  the  inter- 
BMC/ASF  parcel  post  rates  might  be 
subject  to  a  nonmachinable  surcharge 
(as  described  in  £600)  unless  the  mailer 
paid  the  special  delivery  or  special 
handling  fee. 

3.0    SEALING 

Standard  Mail  is  not  sealed  against 
postal  inspection.  Standard  Mail  may  be 
prepared  for  automated  processing  but 
must  allow  easy  examination. 

C800    Automation-Compatible  Mail 

C810    Letters  and  Cards 

1.0  BASIC  STANDARDS 

1.1  Standards 

All  pieces  must  meet  the  general  and 
specific  standards  for  mailability  and 
their  respective  mail  class.  Pieces 
claimed  at  a  card  rate  must  also  meet 
the  standards  in  ClOO. 

1.2  Definitions 

Terms  used  in  these  standards  are 
defined  as  follows: 

a.  A  "barcoded  mailing"  is  one  at  the 
Automation  First-Class,  Barcoded 
Regular  and  Preferred  Periodicals, 
Publications  Service  Periodicals  (for 
automation-compatible  pieces  only). 
Automation  Standard  Mail,  or  a 
barcoded  Nonprofit  Standard  Mail  rates. 

b.  An  "automation  rate  mailing"  or 
"mailing  at  an  automation-based  rate"  is 
one  at  any  of  the  rates  in  1.2a  or  the 
ZIP-t-4  rates  for  Preferred  Periodicals  and 
Nonprofit  Standard  Mail. 

c.  "Barcoded  (cards/letters/pieces]" 
refers  to  pieces  in  a  barcoded  mailing. 

2.0    DIMENSIONS 

[Renumber  current  2.0  through  10.0  as 
3.0  through  11.0,  respectively;  renumber 
current  1.2  and  1.3  as  2.1  and  2.2, 
respectively;  consolidate  ciirrent  1.4  and 
1.5  into  new  2.3;  revise  other  text  as 
follows:] 


2.3    Weight 

These  weight  limits  apply  to 
automation-compatible  mail: 

a.  Pieces  of  upgradable  Retail  First- 
Class,  preferred  ZIP-t-4  rate  Periodicals, 
upgradable  Regular  Standard  Mail,  or 
Nonprofit  ZIP-t-4  rate  Standard  Mail 
must  not  exceed  2.5  ounces. 

b.  Pieces  of  Automation  First-Class 
and  Standard  Mail,  automation- 
compatible  Publications  Service  and 


Barcoded  rate  Regular  Periodicals  mail, 
and  Barcoded  rate  Nonprofit  Standard 
Mail  must  not  exceed  3  ounces,  except 
that  the  maximum  weight  for  pieces  that 
meet  additional  barcoding  standards  in 
C840,  are  prepared  in  an  envelope,  and 
are  part  of  a  100%  delivery  point 
barcoded  mailing  is  3.4383  ounces  for 
Automation  First-Class,  Barcoded 
Regular  or  automation-compatible 
Publications  Service  Periodicals,  and 
Nonprofit  Standard  Mail;  and  3.2941 
ounces  for  Automation  Standard  Mail. 

3.0  PROHIBITIONS 

3.1  Wraps  and  Gosures 

An  automation-compatible  mailpiece 
may  not  be  polywrappied,  polybagged, 
or  shrinkwrapped;  have  clasps,  string, 
buttons,  or  like  materials  as  a  closure 
device;  or  have  protrusions  that  might 
impede  or  damage  the  mail  or  mail 
processing  equipment. 
***** 

[In  5.5,  replace  "second-class"  with 
"Periodicals."] 


C820    Flats 

(Renumber  ciurent  2.0  through  6.0  as 
3.0  through  7.0,  respectively;  renumber 
current  1.2  through  1.5  as  2.1  through 
2.4,  respectively;  in  renumbered  2.5b, 
6.2,  and  7.5,  replace  "second-class" 
with  "Periodicals";  in  renumbered  2.5c, 
replace  "third-class"  with  "Standard 
Mail  (A)";  revise  other  text  as  follows:] 

1.0  BASIC  STANDARDS 

1.1  Standards 

All  pieces  must  meet  the  general  and 
specific  standards  for  mailability  and 
the  class  of  mail  and  rate  claimed. 

1.2  Definitions 

Terms  used  in  these  standards  are 
defined  as  follows: 

a.  A  "barcoded  mailing"  is  one  at  the 
Automation  First-Class,  Barcoded 
Regular  and  Preferred  Periodicals, 
Publications  Service  Periodicals  (for 
automation-compatible  pieces  only), 
Automation  Standard  Mail,  or  a 
barcoded  Nonprofit  Standard  Mail  rates. 

b.  An  "automation  rate  mailing"  or 
"mailing  at  an  automation-based  rate"  is 
one  at  any  of  the  rates  in  1.2a  or  the 
ZIP-t-4  rates  for  Preferred  Periodicals  and 
Nonprofit  Standard  Mail. 

c.  "Barcoded  [flats/pieces]"  refers  to 
pieces  in  a  barcoded  mailing. 


C840    Barcoded  Mailpieces 

(Retitle  1.0,  renumber  current  1.1 
through  1.5  as  1.2  through  1.6,  and  add 
new  1.1  as  follows:] 


1.0  DEFINITIONS  OF  TERMS  AND 
BARCODE  FORMATS 

1.1  Terms 

Terms  used  in  these  standards  are 
defined  as  follows: 

a.  A  "barcoded  mailing"  is  one  at  the 
Automation  First-Class,  Barcoded 
Regular  and  Preferred  Periodicals, 
Publications  Service  Periodicals  (for 
automation-compatible  pieces  only). 
Automation  Standard  Mail,  or  a 
barcoded  Nonprofit  Standard  Mail  rates. 

b.  An  "automation  rate  mailing"  or 
"mailing  at  an  automation-based  rate"  is 
one  at  any  of  the  rates  in  1.1a  or  the 
ZIP-f4  rates  for  Preferred  Periodicals  and 
Nonprofit  Standard  Mail. 

c.  "Barcoded  [cards/ letters/flats/ 
pieces]"  refers  to  pieces  in  a  barcoded 
mailing. 
***** 

2.0  BARCODE  LOCATION— LETTER- 
SIZE  PIECES 

2.1  Barcode  Clear  Zone 

Unless  it  bears  a  DPBC  in  tlie  address 
block,  each  automation-compatible 
Publications  Service  piece  and  each 
piece  in  a  mailing  at  an  automation- 
based  rate  must  have  a  barcode  clear 
zone.  The  barcode  clear  zone  and  all 
printing  and  material  in  it  must  meet 
the  reflectance  standards  in  5.0.  The 
barcode  clear  zone  is  a  rectangular  area 
in  the  lower  right  comer  of  the  address 
side  of  cards  and  letter-size  mailpieces 
defined  by  these  boundaries: 

a.  Right:  Right  edge  of  the  mailpiece. 

b.  Left:  4^/*  inches  from  the  right  edge 
of  the  mailpiece. 

c.  Bottom:  Bottom  edge  of  the 
mailpiece. 

d.  Top:  Vs  inch  from  the  bottom  edge 
of  the  mailpiece. 

2.2  General  Standards 

Barcode  location  is  subject  to  these 
general  standards: 

a.  ZIP-t-4  rate  pieces  may  bear  a  DPBC 
within  either  the  address  block  or  the 
barcode  clear  zone  in  the  lower  right 
comer  of  the  address  side.  Pieces  may 
not  bear  a  ZIP-t-4  barcode  in  the  lower 
right  comer.  Subject  to  rate  eligibility 
standards,  pieces  may  bear  a  21IP-f  4 
barcode  in  the  address  block  or  a  5-digit 
barcode  within  either  the  address  block 
or  the  barcode  clear  zone  in  the  lower 
right  comer  of  the  address  side. 

b.  Pieces  in  barcoded  mailings,  except 
those  subject  to  2.2c.  may  bear  a  DPBC 
(or,  when  allowed  by  standard,  a  5-digit 
barcode)  in  either  the  address  block  or 
the  barcode  clear  zone.  Pieces  may  bear 
a  ZJP+4  barcode  (subject  to  rate 
eligibility  standards)  only  in  the  address 
block  unless  the  DPBC  pieces  in  the 
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mailing  are  barccfded  in  the  barcode 
clear  zone. 

c.  Pieces  weighing  more  than  3 
ounces,  up  to  the  maximum  weight  for 
barcoded  pieces  permitted  by  C810, 
must  bear  a  DPBC  in  the  address  block. 

2^    Printed  on  Mailpiece 

Except  as  note^  in  8.2  for  S^git 
barcodes,  if  the  barcode  is  printed 
directly  on  the  loiwer  right  comer  of  the 
piece,  the  entire  barcode  must  be  inside 
the  barcode  read  area  defined  by  these 
limits: 

a.  Horizontally^  the  leftmost  bar  must 
be  between  3^/:  inches  and  4V4  inches 
from  the  right  edie  of  the  mailpiece. 

b.  Vertically,  tqis  barcode  must  be 
positioned  in  the  {area  between  Vi«  inch 
and  Vie  inch  froi^  the  bottom  edge  of 
the  mailpiece;  thf  bottom  of  the  bars 
must  be  V*  inch  J|Vie  inch  bom  the 
bottom  edge  of  th|B  mailpiece. 

2.4  Printed  on  Duerts 

If  the  barcode  i^  printed  on  an  insert 
to  appear  through  a  window  in  the 
lower  right  comer' of  an  envelope: 

a.  The  envelop^  and  window  must 
meet  the  physical  standards  in  7.0. 

b.  The  entire  barcode  must  be  inside 
the  barcode  clear  zone  (but  need  not  be 
completely  insidf  the  barcode  read 
area).  j 

c  When  the  in^rt  showing  through 
the  window  is  moved  to  any  of  its  limits 
within  the  envelope,  the  entire  barcode 
must  remain  in  tqe  barcode  clear  zone, 
and  a  clear  space  must  be  maintained 
that  is  at  least  ^/fc  Inch  between  the 
barcode  and  the  left  and  right  edges  of 
the  window,  at  least  */6s  inch  between 
the  barcode  and  the  top  edge  of  the 
window,  and  at  l^t  Vis  inch  between 
the  barcode  and  the  bottom  edge  of  the 
mailpiece. 

2.5  Printed  in  Address  Block 

When  the  barcdde  is  placed  in  the 
address  block:      i 

a.  The  barcode  must  be  placed  above 
the  address  line  csntaining  the 
redpienf's  namej  below  the  city,  state, 
and  ZIP  Code  line;  above  or  below  the 
keyline  information;  or  above  or  below 
the  optional  endorsement  line. 

b.  The  printing  of  the  barcode 
anywhere  between  the  address  line 
containing  the  retipienf's  name  and  the 
dty,  state,  and  ZIP  Code  line  is 
prohibited. 

c.  The  minimui)  clearance  between 
the  barcode  and  apy  information  line 
above  or  below  it  iwithin  the  address 
block  must  be  at  least  V2s  inch,  and  the 
separation  betwe^  the  barcode  and  top 
line  or  bottom  line  of  the  address  block 
must  not  exceed  Vt  inch. 

d.  If  a  wdndow  Envelope  is  used,  the 
clearance  between  the  leftmost  and 


rightmost  bars  and  any  printing  or 
window  edge  must  be  at  least  ^A  inch, 
and  the  clearance  between  the  barcode 
and  the  top  and  bottom  window  edges 
must  be  at  least  '/^s  inch.  These 
clearances  must  be  maintained  during 
the  insert"s  range  of  movement  in  the 
envelope.  Address  block  windows  on 
heavy  letter  mail  (as  defined  in  2.2c) 
must  be  covered;  such  windows  may  be 
covered  on  other  mail.  Covers  for 
address  block  windows  are  subject  to 
7.3. 

e.  If  an  address  label  is  used,  a  clear 
space  of  at  least  ^^  inch  must  be  left 
between  the  barcode  and  the  left  and 
right  edges  of  the  address  label,  and  the 
clearance  between  the  barcode  and  the 
top  and  bottom  edges  of  the  address 
label  must  be  at  least  ^/xs  inch. 

f.  The  rightmost  bar  must  be  at  least 
*/t  inch  from  the  right  edge  of  the 
mailpiece,  and  the  leftmost  bar  must  be 
less  than  10*/^  inches  from  the  right 
edge  of  the  mailpiece  and  at  least  '/z 
inch  bom  the  left  edge  of  the  mailpiece; 
the  top  of  each  bar  must  be  less  than  4 
inches  bom  the  bottom  edge  of  the 
mailpiece;  and  the  bottom  Une  of  the 
address  block,  including  the  barcode, 
must  be  at  least  %  inch  &t>m  the  bottom 
of  the  mailpiece. 

(Add  new  3.0;  renumber  current  3.0 
through  9.0  as  4.0  through  10.0, 
respectively,  and  revise  as  follows:] 

3.0    BARCODE  LOCATION— FLAT- 
SIZE  MAIL 

The  barcode  may  be  anywhere  on  the 
address  side  that  is  at  least  1/8  inch 
bom  any  edge  of  the  mailpiece.  That 
portion  of  the  surface  of  the  piece  on 
which  the  barcode  is  printed  must  meet 
the  reflectance  standards  in  5.0.  The 
address  side  may  bear  only  one 
POSTNET-format  barcode  (i.e..  the 
correct  barcode  for  the  delivery  address 
on  the  mailpiece).  Other  mailer-applied 
non-POSTNET  barcodes  may  appear  on 
the  address  side  if  their  format  is  not 
intelligible  or  not  confusing  to 
automated  postal  equipment.  Address 
block  barcodes  are  subject  to  the 
standards  in  2.5a  through  2.5f. 


5.0    REFLECTANCE 

*  •        *        •        * 

5.4    Dark  Fibers,  Background  Patterns 

*  •  •  4  • 

c.  The  barcode  clear  zone  on  all 
nonbarcoded  pieces  in  a  letter-size 
barcoded  mailing. 

•  *        *        •        • 


8.0  USEOFZIP+4  0R5-DIGrr 
BARCODES 

8.1  Antomation  Pieces 

Subject  to  the  eligibility  stmidards  for 
the  rate  claimed,  pieces  may  bear  ZIP-i-4 
or  5-digit  barcodes  if  they  meet  the 
standards  in  3.0  through  7.0.  except 
that: 

a.  ZIP-f  4  barcodes  may  not  appear  in 
the  lower  right  comer  on  pieces  in 
Nonprofit  Standard  Mail  or  Preferred 
Periodicals  ZIP-f4  rate  mailings  or 
Nonprofit  Standard  Mail  or  Preferred 
Periodicals  Barcoded  rate  mailings  of 
pieces  with  address  block  barcodes. 

b.  Five-digit  or  ZIP-t4  barcodes  may 
not  appear  on  Automation  First-Class  or 
Automation  Standard  Mail  letter-size 
pieces,  or,  except  as  permitted  by  the 
85%  rule,  on  Barcoded  rate  or 
automation-compatible  Publications 
Service  Periodicals  letter-size  pieces. 

c.  Five-digit  barcodes  may  not  appear 
either  on  Automation  First-<]lass  or 
Automation  Standard  Mail  flat-size 
pieces  or  on  Barcoded  rate  or 
automation-compatible  Publications 
Service  Periodicals  flat-size  pieces 
except  as  permitted  by  the  85%  rule. 

D    Deposit,  Collection,  and  Delivery 

DOOO    Basic  Information 

•  *        •        •        • 

D020    Plant  Loads 

[In  3.1.  replace  "second-,  third-,  and 
fourth-class  mail"  with  "Periodicals  and 
Standard  Mail";  in  5.0.  replace 
"Second-Class"  with  "Periodicals.") 

•  •        *        •        • 

D04 1    Customer  Mail  Receptacles 

[In  2.10.  replace  "second-class"  with 
"PeriodicaU."] 

•  •        •        *        • 

D072    Drop  Shipment  of  Metered  Mail 

•  *        •        •        • 

4.0    OPTION  2:  DEPOSIT  AT 
ANOTHER  POST  OFRCE 


4.4    Markings 

The  drop  shipment  endorsement 
placed  in  the  ad  platL  area  may  include 
the  mariung  required  by  the  standards 
for  the  rate  claimed  if  that  marking  is 
placed  directly  below  the  drop  ship 
endorsement.  The  marking  may  also  be 
provided  separately,  not  necessarily  by 
meter  ad  plate,  directly  below  the  meter 
stamp  or  imprint,  if  it  meets  the  relevant 
size  and  legibility  standards. 
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DlOO    First-Class  Mail 

(In  2.5,  replace  "carrier  route  Fint- 
Class,  Presorted  First-Class,  ZIP+4.  and 
Barcoded"  with  "First-Class  Retail 
Presort  or  Autcnnation";  in  3.4.  replace 
"Presorted  First-Class"  with  "First-Class 
Retail  Presort  rate."] 

D200    Periodicals 

D210    Basic  Information    ■ 

[In  1.0,  2.1,  2.2,  3.1,  3.4,  4.0,  4.1,  4.2, 
and  4.4a,  replace  "[S]econd-[C]lass" 
with  "Periodicals";  in  2.1.  replace 
"third-  or  fourth-class"  with  "Standard 
Mail."] 

D230    Additional  Entry 

[In  1.1.  replace  "second-class"  with 
'Teriodicals";  in  4.5.  replace  "second- 
and  third-class"  and  "third-class"  with 
'Teriodicals  and  Standard  Mail  (A)" 
and  "Standard  Mail  (A),"  respectively.] 
[Delete  current  D300  and  D400;  no 
change  to  D500.] 
***** 

D600    Standard  Mail 

1.0    SERVICE  OBJECTIVES 

The  USPS  does  not  guarantee  the 
delivery  of  Standard  Mail  within  a 
specified  time.  Standard  Mail  might 
receive  deferred  service.  Local 
postmasters  can  provide  more 
information. 

2.0  MAIL  DEPOSIT 

2.1  Single>Piece  Rates 

Single-piece  rate  parcel  post,  bound 
printed  matter.  Special  Standard  Mail, 
or  Library  mailpieces  must  be  deposited 
at  a  time  and  place  specified  by  the 
postmaster  at  the  post  office  of  mailing. 
Single-piece  rate  Standard  Mail  (A) 
bearing  regular  adhesive  stamps  may  be 
placed  into  collection  boxes, 
mailchutes,  receiving  boxes,  or  other 
places  where  mail  is  accepted.  Mail 
with  meter  postage  must  be  deposited  in 
a  location  uiwler  the  jurisdiction  of  the 
licensing  post  office,  except  as 
permitted  in  D072.  Mail  with  permit 
imprints  must  be  presented  at  the  post 
office  as  specified  in  P040  or  P700.  Mail 
with  precanceled  stamps  must  be 
presented  at  the  post  office  as  specified 
in  P023. 

2.2  Balk  Rates 

Bulk  (jnesort)  rate  Standard  Mail 
must  be  presented  at  a  business  mail 
entry  unit  of  the  post  office  where  the 
postage  permit  or  license  is  held  and  the 
annucd  bulk  mailing  fee  is  paid. 
Mailings  must  be  deposited  at  the 
locations  and  times  specified  by  the 
postmaster.  Plant-loaded  mailings  must 
be  presented  as  specified  by  the 


applicable  standards  and  the  plant  load 
agreement.  Metered  bulk  Standard  Mail 
may  be  deposited  at  other  than  the 
licensing  post  office  only  as  permitted 
imder  D072.  Nonprofit  Standard  Mail 
must  be  deposited  only  at  post  offices 
where  the  USPS  has  approved  a 
nonprofit  authorization  under  the 
relevant  standards. 

2.3  Zoned  Rates 

Unless  excepted  by  other  standards, 
pieces  paid  at  zoned  rates  must  be 
presented  for  acceptance  at  the  post 
office  fix>m  which  the  applicable  zoned 
rate  postage  is  computed. 

2.4  Separation  of  Mailings 

Mailings  are  separated  according  to 
these  conditions: 

a.  The  same  mailing  may  include 
pieces  mailed  at  an  Automation, 
Enhanced  Carrier  Route,  Regular,  or 
Nonprofit  rate  if  permitted  by  standard. 

b.  Separate  mailings  at  Automation, 
Enhanced  Carrier  Route,  and  Regular 
rates  may  be  reported  on  the  same 
mailing  statement  if: 

(1)  All  pieces  from  each  mailing 
reported  on  the  statement  are  presented 
at  the  same  time  and  are  part  of  the 
same  mailing  job. 

(2)  Only  qualifying  carrier  route 
pieces  bear  the  applicable  endorsement. 

(3)  If  palletized,  the  mixed  rate  level 
standards  in  M045  are  met. 

c.  Multiple,  separate  Nonprofit  rate 
mailings  may  be  reported  on  the  same 
mailing  statement  under  the  conditions 
in  2.4b. 

d.  Nonprofit  3/5  rate  and  Nonprofit 
carrier  route  rate  pieces  may  not  be  part 
of  the  same  mailing,  unless  the  mailer 
is  authorized  to  combine  mixed  rate 
level  mailings  under  M045. 


E    EligibUity 

EOOO    Special  Eligibility  Standards 
EOlO    Overseas  Military  Mail 
[In  1.3,  replace  "Third-  or  fourth-class 
mail"  with  "Standard  Mail";  in  1.4, 
replace  "Second-ldlass"  with 
"Periodicals";  in  1.5,  replace  "fourth- 
class"  with  "Standard  Mail  (B)";  in  3.1, 
replace  "second-,  third-,  or  fourth-class" 
with  "Periodicals  or  Standard  Mail"; 
and  in  3.3,  replace  "second-,  third-,  or 
fourth-class  mail"  vrith  "Periodicals  or 
Standard  Mail";  no  other  change  in 
text.] 

&)60    Official  Mail  (Penalty) 

[Renumber  Exhibit  13.4  as  Exhibit  13.3; 
in  4.3,  5.4a,  6.1, 13.0  (heading),  13.1, 
13.2. 13.3,  renumbered  Exhibit  13.3, 
13.5.  and  15.2b.  replace  "ISjecond- 


Icjlass"  with  "Periodicals";  delete  the 
last  sentence  in  7.3;  delete  9.6 'bnd 
renumber  9.7  through  9.9  as  9.6  through 
9.8,  respectively;  in  12.1,  replace 
"single-piece  third-class,  and  single- 
piece  fourth-class  (parcel  post,  special- 
fourth-class,  and  bound  printed  matter)" 
with  "and  single-piece  rate  Standard 
Mail  (single-piece  rate  Standard  Mail 
(A),  parcel  post.  Special  Standard  Mail, 
or  bound  printed  matter)";  in  12.8  and 
12.9.  replace  "Third-  or  fourth-class" 
with  "Standard  Mail";  in  15.2a,  replace 
"First-,  third-,  and  fourth^lass"  with 
"First-Class  and  Standard  Mail":  and  in 
15.2b,  replace  "second-class"  with 
"Periodicals";  no  other  change  in  text.) 

E070    Mixed  Classes 

[In  2.1, 2.2,  2.3,  3.3,  and  3.4,  replace 
"First-  or  [Tjhird-class"  with  "First- 
Class  or  Standard  Mail  (A)";  in  2.1, 
replace  "second-,  third-,  or  fourth-class" 
with  "Periodicals  or  Standard  Mail  (A) 
or  (B)";  in  2.4,  2.5,  3.1,  3.2b,  3.5,  3.6, 
4.2,  and  5.0,  replace  "third-class"  with 
"Standard  Mail  (A)";  in  3.0,  3.1.  3.2. 
3.2a,  3.2c,  and  3.2e,  replace  "second- 
class"  with  "Periodicals";  in  4.1, 
replace  "with  third-  or  fourth-class 
mail"  with  "in  pieces  of  Standard 
Mail";  in  4.2.  replace  "fourth-class" 
with  "Standard  Mail  (B)";  in  6.1, 
replace  "special  fourth-class"  with 
"Special  Standard  Mail";  no  other 
change  in  text.] 

ElOO    First-Class  Mail 

El  10    Basic  Standards 

1.0    CLASSIFICATION  AND 
DESCRIPTION 


1.2    Written  or  Typewrittni  Matter 

Matter  wholly  or  partially  in  writing 
or  typewriting  must  be  mailed  as  First- 
Class  Mail  or  Express  Mail,  except 
authorized  additions  to  Periodicals  or 
Standard  Mail  and  written  or 
typewritten  matter  in  Library  Mail  and 
Special  Standard  Mail,  as  permitted  by 
the  ccHTesponding  standards. 
*        •        *        •        • 

[Delete  current  4.0  and  5.0;  renumber 
6.0  and  7.0  as  4.0  and  5.0,  respectively, 
and  revise  as  follows:] 

4.0  FEES 

4.1  Presort  Mailing  Fee 

A  Firet-Class  presort  mailing  fee  must 
be  paid  once  each  1 2-month  period  at 
eadi  office  of  mailing  by  any  person  or 
organization  entering  mailings  at  Retail 
Presort  First-Class,  Automation  First- 
Class,  and/or  Presorted  Priority  Mail 
rates.  Payment  of  one  fee  allows  a 
mailer  to  enter  mail  at  all  those  rates. 
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Persons  or  wganizations  paying  this  fee 
may  entermail  of  tl^eir  clients  as  tvell 
as  their  own  mail.  ■ 

5.0    DOCUMENT^ON 

A  mailing  statemsnt,  completed  and 
signed  by  the  mailef .  using  Uie  correct 
USPS  form  or  an  approved  facsimile, 
must  be  submitted  frith  each  mailing 
except  for  single-pi4ce  Retail  First-Oass 
or  single-piece  Priotity  Mail  mailings  in 
which  the  correct  postage  is  affixed  to 
each  piece.  Supprntlng  documentation 
might  be  requked  by  the  standards  for 
the  rate  claimed  or  ii»  postage  payment 
method  used.  | 

(Replace  current  El)l  and  E132  with 
new  El  30  as  followl:) 

E130    Retail  Rates 

1.0    BASIC  STANDARDS 


1.1    ASknmm       I 

All  pieces  of  Retell  First-Class  Mail 
must: 

a.  Meet  the  basic  standards  for  First- 
Class  Mail  in  El  10. 

b.  Wmgh  11  ounces  or  less. 
c  Bear  a  delivery  address, 
d.  Meet  the  posta^  payment 

standards  in  P013  a^d  Pi 00. 

"-"*•!. 

Any  POSTNETbakode  on  a 
mailpiece  in  a  Retail  First-Class  mailing 
must  meet  the  standards  in  C840  and 
A950  and  must  be  the  correct  barcode 
for  the  delivery  addnss. 

1.3    Nenstandard  Sjarckaige 

A  nonstandard  surcharge  is  assessed 
on  each  single-piecei  or  Retail  Presort 
First-Class  rate  piece  weighing  1  ounce 
or  less  that  exceeds  the  size  limits  in 
ClOO. 

2.0    SINGLE-PIECE  [RATES 

The  single-piece  Retail  rates  apply  to 
any  First-Class  Mail  weighing  11  ounces 
or  less  and  not  eligible  for  and  claimed 
at  the  single-piece  Retail  card  rate  or  at 
a  Retail  Presort  or  Automation  First- 
Class  rate.  The  single-piece  Retail  card 
rate  applies  to  cards  kiot  eligible  for  and 
claimed  at  a  Retail  Presort  or 
Automation  First-ClSss  rate. 


3.0 
3.1 


PRESORT  RA 
Standards 


•res 


In  addition  to  the  standards  in  1.0,  all 
pieces  in  a  Presort  First-Class  rate 
mailing  must: 

a.  Be  part  of  a  single  mailing  of  at 
least  500  pieces  of  Retail  Presort  First- 
Class  Mail.  I 

b.  Be  in  the  same  processing  category. 


c  Bear  a  delivery  address  that 
includes  the  correct  numeric  23P  Code 
or  ZIP-t4  code  and  that  meets  the 
standards  fcv  accuracy  and  maintenance 
in  3.2  and  3.3. 

d.  Be  marked,  presorted,  and 
documented  as  qtedfied  in  M130. 

3.2  Address  Qnelitjr 

Efiiactive  6  months  firom  the  date  on 
which  Classification  Reform  is 
implemented,  ot  on  January  1, 1997, 
whichever  is  sooner,  addresses 
appearing  on  all  pieces  claimed  at  Retail 
Prasort  rates  must  have  been  updated 
within  6  months  of  the  date  of  mailing 
by  a  USPS-approved  address  update 
tool  (e.g.,  the  "Address  Correction 
Endorsement,"  ACS,  or  NOOA).  Mailers 
must  certify  that  this  standard  has  been 
met  when  the  correqxmding  mail  is 
presented  to  the  USPS.  This  standard 
applies  to  each  address  individually, 
not  to  a  specific  list  or  mailing.  An 
address  meeting  this  standard  may  be 
used  in  mailings  at  any  other  rate  to 
which  the  standard  applies  throughout 
the  6-month  period  following  its  most 
recent  update. 

3.3  ZIP  Cede  Aocaracy 

Effective  3  months  firom  the  date  oo 
which  Classification  Refwm  is 
implemented,  5-digit  ZIP  Codes 
included  in  addresses  appearing  on 
pieces  claimed  at  Retail  Presort  rates 
must  have  been  verified  and  corrected 
within  12  m(Hiths  of  the  date  of  mailing 
by  a  USPS-approved  method.  Mailers 
must  certify  that  this  standard  has  been 
met  when  the  corresponding  mail  is 
presented  to  the  USPS.  This  standard 
applies  to  each  address  individually, 
not  to  a  specific  list  or  mailing.  An 
address  meeting  this  standard  may  be 
used  in  mailings  at  any  othw  rate  to 
which  the  standard  applies  throughout 
the  12-month  period  following  its  most 
recent  update. 

(Replace  current  E142,  E144.  E145,  and 
E147  through  E149  with  new  E140  as 
foUows:] 

E140    Automation  Rates 

1.0  BASIC  STANDARDS 

1.1  AU  Pieces 


All  pieces  in  an  Automation  First- 
Class  mailing  must: 

a.  Meet  all  the  basic  standards  for 
First-Class  Mail  in  EllO. 

b.  Be  part  of  a  single  mailing  of  at 
least  500  pieces  of  Automation  First- 
Class  Mail. 

c.  Be  in  the  same  processing  category 
and  meet  the  applicable  physical 
standards  in  C810  or  C820. 

d.  Bear  a  delivery  address  that 
includes  the  correct  numeric  5-digit  ZIP 


Code  or  ZIP-f4  code,  or  the  correct 
numeric  equivalent  to  the  deliveary  point 
barcode  (EPBC). 

e.  Meet  the  address  quality  and 
coding  standards  in  1.2. 1.3  (if 
applirable),  A800,  and  A950. 

f.  Be  mariced.  presorted,  and 
documoited  as  specified  in  M810  or 
M820,  as  applicable. 

g.  Meet  the  postage  payment 
standards  in  P013  and  PlOO. 

h.  Bear  an  accurate  barcode  meeting 
the  standards  in  C840,  either  the  correct 
DPBC  if  a  card  or  letter  (on  the  piece  or 
on  an  insert  showing  through  a  barcode 
window)  or  the  correct  ZIP+4  barcode  or 
U'BCifaflat 

1^    AddreasQulity 

EffBctive  6  months  fitmi  the  date  on 
which  Classification  Reform  is 
implemented,  or  on  January  1. 1997, 
whichever  is  sooner,  addresses 
appearing  on  all  pieces  claimed  at 
Automation  rates  must  have  been 
updated  within  6  months  of  the  date  ai 
mailing  by  a  USPS-approved  address 
update  tool  (e.g.,  the  "Address 
Correction  &idorsemait,"  ACS,  or 
NOOA).  Mailers  must  certify  that  this 
standard  has  been  met  whmi  the 
corresponding  mail  is  presented  to  the 
USPS.  This  standard  applies  to  each 
address  individually,  not  to  a  specific 
list  or  mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rate  to  which  the  standard  applies 
throughout  the  6-month  period 
followring  its  most  recent  update. 

1.3  Carrier  Koute  Presort 

Mailers  must  apply  carrier  route 
codes  to  mailings  using  CASS-certified 
software  and  the  current  USPS  Carrier 
Route  Information  System  (CRIS) 
scheme  or  another  MS  product 
containing  carrier  route  information  (see 
A930}.  Mailers  must  have  updated 
carrier  route  information  within  90  days 
of  the  mailing  date.  Carrier  route  rates 
for  letter-size  mail  are  available  only  for 
those  5-digit  ZIP  Code  areas  identified 
in  the  USPS  AIS  products  used  for    . 
address  coding. 

1.4  Encleeed  Kspfy  Enveiiqies  and 
Cards 

Efiiective  January  1, 1997,  all  courtesy 
reply  and  business  reply  envelopes  and 
cards  provided  to  addressees  as 
enclosures  in  Automation  First-Class 
Mail  must  bear  the  correct  facing 
identification  mark  (FIM)  and  delivery 
point  barcode  for  the  delivery  address  of 
the  reply  piece  and  must  meet  the 
automation  compatibility  standards  in 
C810  or  C820,  as  appropriate.  Mailers 
must  certify  that  this  standard  has  been 
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met  when  the  corresponding  mail  is 
presented  to  the  USPS. 

2.0  RATE  APPUCATION 

2.1  Letters  and  Cards 

Automation  First-Class  rates  apply  to 
each  piece  that  is  correctly  presorted 
under  M810  into  the  corresponding 
qualifying  {|roups: 

a.  Pieces  m  full  carrier  route  trays,  or 
in  carrier  route  packages  of  10  or  more 
pieces  each  placed  in  5-digit  carrier 
routes  trays,  qualify  for  the  Automation 
Carrier  Route  rate.  (Preparation  to 
qualify  for  the  Carrier  Route  rate  is 
optional  and  need  not  be  performed  for 
all  carrier  routes  in  a  5-digit  area.) 

b.  Groups  of  150  or  more  pieces  in  full 
or  overflow  5-digit  trays  qualify  for  the 
Automation  5-Digit  rate.  (Preparation  to 
qualify  for  the  5-Digit  rate  is  optional.) 

c.  Groups  of  150  or  more  pieces  in  full 
or  overflow  3-digit  or  3-digit  scheme 
trays  qualify  for  the  Automation  3-Digit 
rate. 

d.  Pieces  in  full  or  overflow  AADC 
trays  and  in  all  mixed  AAEXD  trays 
qualify  for  the  Automation  Basic  rate. 

2.2  Flats 

Automation  First-Class  rates  apply  to 
each  piece  that  is  correctly  presorted 
under  M820  into  the  corresponding 
qualifying  groups: 

a.  Pieces  in  5-digit  or  3-digit  packages 
of  10  or  more  pieces  each  qualify  for  the 
Automation  3/5  rate. 

b.  Pieces  in  ADC  or  mixed  ADC 
packages  qualify  for  the  Automation 
Basic  rate. 

E200    Periodicals 

E210    Basic  Standards 

E21 1    Standards  Applicable  to  All 
Periodicals  Publications 

(In  1.1, 1.2,  2.1,  3.0,  4.1,  5.1,  6.1,  6.2, 
7.2,  7.3,  7.4,  7.5,  8.1,  8.2,  9.0. 11.1,  and 
12.0,  replace  "second-class"  with 
"Periodicals."  In  1.1, 4.1,  5.3,  7.4,  7.5, 
10.2,  and  13.1a,  replace  "second-class 
mail  privileges"  with  "Periodicals 
mailing  privileges."  In  6.1  and  9.0, 
replace  "First-,  third-,  or  fourth-class 
rates"  with  "First-Class  or  Standard 
Mail  rates."  Revise  other  text  as 
follows:] 


10.0    IDENTIFICATION 


10.4    Bonnd  Publication 

In  a  bound  publication  (one  securely 
bound  by  two  or  more  staples,  spiral 
binding,  glue,  stitching,  or  other 
permanent  fastening),  the  identification 
statement  must  be  shown  conspicuously 
as  described  in  10.3  or  on  one  of  the  last 


three  editorial  pages  inside  the  back 
cover.  If  the  publication  is  mailed  with 
a  permissible  nonincidental  enclosure 
paid  with  permit  imprint,  the 
identification  statement  must  be  located 
as  specified  in  10.3. 

10.5    Identification  Statement  Content 

The  identification  statement  must 
contain: 

•        *        •        •        • 

g.  The  imprint  "Periodicals  Postage 
Paid  at .  .  ."  or,  if  mailed  at  two  or 
more  offices,  "Periodicals  Postage  Paid 
at .  .  .  and  at  additional  mailing 
offices."  A  notice  of  pending 
application  is  shown  instead  if  copies 
are  mailed  while  an  application  is 
pending:  "Application  to  Mail  at 
Periodicals  Postage  Rates  is  Pending  at. 


13.0  FEES 

13.1  Fee  Required 

•  *        •        •        * 

e.  Publications  Service. 

•  *        •        *        • 

14.0  BASIC  RATE  EUGIBIUTY 

14.1  Regular  Rates 

Regular  rates  apply  to  all  copies  of  an 
authorized  Periodicals  publication 
mailed  by  a  publisher  or  news  agent, 
except  nonr^uester  and  nonsubscriber 
copies  under  E215,  unless  the 
publication  is  separately  authorized 
Publications  Service  rates  or  a  preferred 
rate.  Mailings  are  also  subject  to  the 
standards  that  apply  to  rates  or 
discounts  claimed.  Regular  rates  include 
a  per  piece  charge,  a  zone-based  charge 
for  the  weight  of  the  advertising  portion 
of  the  publication,  and  an  unzoned 
charge  for  the  weight  of  the 
nonadvertising  portion.  Each  piece  rate 
requires  specific  preparation. 

14.2  Prefierred  Rates 

Preferred  rates  include  the  in-county 
and  special  (nonprofit,  classroom,  and 
science-of-agriculture)  rates.  Requester 
publications  are  not  eligible  for 
preferred  rates.  Publications  Service 
publications  may  qualify  only  for  in- 
county  rates,  subject  to  E270.  Copies  of 
authorized  Periodicals  publications 
mailed  at  any  preferred  rate  must  meet 
the  corresponding  eligibility  standards. 
Nonsubscriber  copies  mailed  at 
preferred  rates  are  subject  to  the 
standards  in  E215  and  E270  and  those 
applicable  to  other  rates  or  discounts 
claimed.  Preferred  rates  include  a  per 
piece  charge,  a  zone-based  charge  for 
the  weight  of  the  advertising  portion  of 
the  publication,  and  an  unzoned  charge 
for  the  weight  of  the  nonadvertising 


portion,  except  that  in-county  rates 
apply  without  differentiation  to  both  the 
advertising  and  nonadvertising  portions. 
Each  piece  rate  requires  speciRc 
preparation. 

14.3  Publications  Service  Rates 

Publications  Service  rates  are 
applicable  to  pieces  eligible  under  E220. 
Publications  Service  rates  include  a  per 
piece  charge  and  a  zone-based  charge 
applied  to  the  entire  weight  of  the 
publication.  The  Publications  Service 
rate  requires  specific  preparation. 

14.4  Discounts  and  Adjustments 

Postage  for  Periodicals  publications  is 
reduced  by  any  applicable  discounts: 

a.  The  nonadvertising  adjustment 
applies  to  the  outside-county  piece  rate 
charges  for  Regular  and  Preferred 
Periodicals  publications  and  is 
computed  as  described  in  P013. 

b.  Presort  discounts  are  available  for 
Publications  Service  Periodicals,  subject 
to  E220,  and  for  Regular  and  Preferred 
Periodicals,  subject  to  E230. 

c.  Automation-based  discounts  are 
available  for  Regular  and  Preferred 
Periodicals,  subject  to  E240. 

d.  Destination  entry  discounts  are 
available  for  copies  of  any  Periodicals 
publication  entered  by  the  publisher  at 
specific  USPS  facilities,  subject  to  E250. 

14.5  Copies  Mailed  by  Public 

The  applicable  single-piece  First- 
Class  or  Standard  Mail  rate  is  charged 
on  copies  of  publications  mailed  by  the 
general  public  (i.e.,  other  than 
publishers  or  registered  news  agents) 
and  on  copies  returned  to  publishers. 

E212    Additional  Standards  for 
Qualification  Categories 

(In  1.1,  5.1,  6.1.  and  6.2.  replace 
"second-class"  with  "Periodicals."  In 
1.3.  2.1.  2.2,  2.3,  3.1.  5.1.  and  5.2. 
replace  "second-class  mail  privileges" 
with  "Periodicals  mailing  privileges."  In 
6.5,  replace  "third-  or  fourth-class  rates" 
with  "Standard  Mail  rates."] 
•        •        •        •        • 

7.0    PUBUCATIONS  SERVICE 

Publications  Service  is  available  only 
to  those  publications  authorized 
Periodicals  mailing  privileges  as  general 
or  requester  publications  that  meet  the 
additional  standards  in  E220. 

E2 1 3    Periodicals  Mailing  Privileges 

[In  2.1,  3.5,  and  3.6,  replace  "second- 
class"  with  "Periodicals."  In  1.1, 1.2, 
1.3, 1.4, 1.5, 1.9,  2.1,  3.1,  3.4,  3.5,  4.0 
(heading).  4.1,  4.2,  and  4.3,  replace 
"second-class  mail  privileges"  with 
"Periodicals  mailing  privileges."  In  2.1. 
replace  "First-,  third-,  or  fourth-class 
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rates"  with  "First-Class  or  Standard 
Mail  rates."  In  2.2,  replace  "third-  or 
fourth-class  rates"  with  "Standard  Mail 
rates."  Do  not  revis^  the  title  of  30  CFR 
954  shown  in  3.7  a^d  4.3.) 

1.0    ORIGINAL  Ef^TRY 
APPUCATIONS 

•        •        •        < 

1.11    PttblicatioiuiSenrice 

Application  for  Publications  Service 
is  in  addition  to  an  Application  for 
original  entry  and  i$  subject  to  E220. 
Although  a  publication  must  be 
authorized  original  entry  as  a 
Periodicals  publication  to  be  eligible  for 
Publications  Service,  application  for 
both  may  be  made  qoncurrently. 

2.0  MAILING  WWLEAPPUCATION 
PENDING 

2.1  Befcra  Approval 

[Add  to  the  end  of  the  section:] 

Pending  Publications  Service 
publications  are  charged  the  applicable 
Periodicals  rate  if  pfeviously 
authorized. 


3.1,  3.3, 3.6.  and 


E214    Reentry 

[In  1.1, 1.2, 1.3, 2.2. 
3.10,  replace  "secoiil-class"  with 
"Periodicals."  In  2.1,  replace  "second- 
class  mail  privileges"  with  "Periodicals 
mailing  privileges."  In  3.10,  replace 
"third-  or  fourth-clato  postage"  with 
"Standard  Mail  postage."  Do  not  revise 
the  title  of  39  CFR  964  shown  in  3.12.] 

*  •        •        •    I    • 

3.0    APPLICATIONS  FOR  REENTRY 

*  *        •        •    ]    • 

3.9    Dnriiig  Appeal 

During  the  appealt 

a.  Copies  of  any  issue  of  a  publication 
denied  reentry  under  1.0  and  found 
unqualified  for  Perineals  mailing 
privileges  are  accepted  in  a  pending 
status  at  the  applicable  Standard  Mail 
rates.  For  this  standard,  "pending 
status"  begins  whenithe  appeal  is  filed 
and  continues  undl  the  end  of  the 
appeal  process. 

b.  Copies  of  a  publication  denied 
reentry  imder  2.0  art  accepted  at  the 
currently  applicablel  Periodicals  rate. 

c.  The  publisher  liust  submit  the 
applicable  Periodicals  and  Standard 
Mail  mailing  statements  with  each 
mailing  of  the  publication  in  a  pending 
status.  Failiue  to  submit  these 
statements  is  sufficient  grounds  to  deny 
a  postage  refund  under  3.12. 


E215    Copies  Not  Paid  or  Requested  by 
Addressee 

[In  1.8.  2.1,  2.2,  and  2.6,  replace 
"second-class"  with  "Periodicals."  In 
1.6,  replace  "second-class  mail 
privileges"  with  "Periodicals  mailing 
privileges."  In  2.6  and  2.7,  replace 
"First-,  third-,  or  fourth-class  rate(s]" 
with  "First-Class  or  Standard  Mail 
ratelsj."  In  2.7,  replace  "third-  or  fourth- 
class  rates"  with  "Standard  Mail  rates."] 

E216    Publisher  Records 

[Relocate  current  3.0  to  E231  and  revise 
as  shown  below;  renumber  current  4.0 
and  5.0  as  3.0  and  4.0,  respectively;  as 
re&umbered.  in  1.1,  2.1,  3.1,  3.4,  4.1, 
and  4.2,  replace  "second-class"  with 
"Periodicals,"  and  in  1.1,  2.2,  3.2,  and 
3.3,  replace  "second-class  mail 
privileges"  with  "Periodicals  mailing 
privileges."] 

E21 7    Authorization  for  Special  Rates 

(In  1.3,  2.1,  2.2,  3.4,  and  3.5,  replace 
"second-class"  with  "Periodicals."  In 
1.2,  2.1,  2.2,  replace  "second-class  mail 
privileges"  with  "Periodicals  mailing 
privileges."  In  2.2,  replace  "First-,  third- 
,  or  fourth-class  rates"  with  "First-Class 
or  Standard  Mail  rates."  In  2.2.  replace 
"third-  or  fourth-class  postage"  with 
"Standard  Mail  postage."  In  3.4,  replace 
"third-  or  fourth-class  rates"  with 
"Standard  Mail  rates."] 

1.0  APPUCATION 

1.1  Banc  InformatioB 

[Add  to  the  end  of  the  section:] 

*  *  *  Preferred  rates  (except  in- 
county  rates)  are  not  available  to 
Publications  Service  publications. 


E220    Publications  Service 

1.0  BASIC  INFORMATION 

1.1  Availability 

Publications  Service  is  available  to 
authorized  Periodicals  publications  that 
meet  the  applicable  standards  in  E211 
through  E216  (unless  specifically 
excepted)  and  the  additional  standards 
in  2.0,  regardless  of  the  category  of  the 
publication's  authorization  for 
Periodicals  mailing  privileges.  Only  the 
Publications  Service  rates  in  R200  are 
available  to  Publications  Service 
publications,  except  that  in-coimty  rates 
may  be  claimed  for  qualifying  copies. 
The  eligitHlity  standards  for 
Publications  Service  consider  only 
copies  mailed  at  Publications  Service 
rates  and  exclude  copies  claimed  at  in- 
county  rates,  copies  mailed  to 
addressees  at  Express  Mail,  Priority 
Mail,  First-Class  Mail,  or  Standard  Mail 


rates,  and  copies  distributed  outside  the 
mail. 

1.2    AppHcatton 

Publishers  must  apply  for 
Publications  Service  in  addition  to  the 
category  of  authorization  in  which 
Periodicals  mailing  privileges  are  sought 
imder  E213.  A  separate  application  is 
required  for  Publications  Ssrvice 
although  it  may  be  submitted  at  the 
same  time  as  an  applicadon  for 
Periodicals  mailing  privileges.  Data  on 
the  application  for  original  entry  or 
reenUy  may  be  used  to  establish 
compliance  with  the  further  criteria 
prescribed  for  Publicaticms  Service; 
additional  supporting  documentation 
must  be  provided  as  necessary. 
Decisions  on  applications  for 
Publications  Service  are  made  by  the 
RCSC  manager  in  whose  service  area  the 
publication  is  authorized  original  entry. 
Appeals  of  adverse  decisions  may  be 
made  under  G020.  A  publication  whose 
application  to  mail  at  Publications 
Service  rates  is  withdrawn  by  the 
publisher  or  denied  by  the  USPS  is 
ineligible  to  reapply  for  authorization 
for  1  year  from  the  date  of  the 
publisher's  letter  of  withdrawal  or  final 
denial  notice  bom  the  USPS. 

2.0  EUGIBILITY 

2.1  Standards 

Each  Publications  Service  publication 
must: 

a.  Contain  at  least  30% 
nonadvertising  in  each  issue 
(advertising  is  defined  in  E211). 

b.  Have  a  minimum  of  75% 
circulation  to  a  legitimate  list  of 
requesters  (for  requester  publications)  or 
subscribers  (for  other  publications).  A 
legitimate  list  of  subscribers  meeting  the 
standards  applicable  to  general 
publications  is  required  for  all  but 
requester  publications,  regardless  of 
whether  such  a  list  is  otherwise 
required  by  the  standards  applicable  to 
the  publication's  category  of 
authorization.         i 

c.  Have  at  least  90%  of  the  copies  of 
each  issue  presorted  to  3-digit  ^  Code 
areas,  subject  to  2.3  and  2.4. 

d.  Bear  a  delivery  address  that 
includes  the  correct  niuneric  ZIP-i-4  or  5- 
digit  ZIP  Code  (or,  only  if  prepared  with 
a  delivery  point  barcode  (DPBC),  the 
numeric  equivalent  to  the  DPBC). 

e.  Be  mari:ed,  presorted,  and 
dociunented  as  specified  in  M200,  M810 
or  M820,  as  applicable,  and  P012. 

f.  Meet  the  postage  payment  standards 
in  P013  and  P200. 

g.  Be  audited  by  a  certified  public 
accountant  or  national  circulation  audit 
service  approved  by  the  USPS  to  verify 


accurate  postage  calculation  and 
compliance  with  the  applicable  paid  or 
requester  circulation  standards  in  E212 
and  2.1b. 
h.  Use  Address  Change  Serv>ce. 

2.2  Automation-Compatible 
Mailpieces 

Letter-size  mailpieces  meeting  the 
automation  compatibility  standards  in 
C810  must  also  meet  the  standards  in 
3.0.  Flat-size  mailpieces  meeting  the 
automation  compatibility  standards  in 
C820  must  also  meet  the  standards  in 
4.0. 

2.3  90%  Standard 

To  coimt  toward  the  90%  3-digit 
presort  standard  in  2.1c.  a  copy  must  be 
one  of  24  or  more  copies  for  the  same 
3-digit  ZIP  Code  area  that  are  prepared 
in  firm,  carrier  route,  5-digit,  or  3-digit 
packages  of  six  or  more  copies  each. 
Copies  in  firm  packages  count 
individually  toward  the  90%  standard, 
but  the  firm  package  is  considered  a 
single  piece  for  other  presort  and 
postage  payment  purposes.  Firm 
packages  may  not  be  included  in 
mailings  of  automation-compatible 
letter-size  mailpieces. 

2.4  Issue  "Window" 

At  the  time  application  for 
Publications  Service  is  made,  the 
publisher  must  define  a  time  period  or 
"window"  that  begins  and  ends  at  the 
same  relative  point  in  the  production/ 
distribution  cycle  of  each  issue.  For 
administering  the  90%  standard  in  2.1c 
and  2.3,  all  copies  of  any  issue  or 
edition  of  the  publication  mailed  during 
a  "window"  are  considered  part  of  the 
distribution  of  the  issue  whose  primary 
distribution  is  then  occurring,  and  are 
included  in  the  determination  of  its 
compliance  with  the  90%  standard. 

2.5  ZIP  Code  Accuracy 

Except  for  automation-compatible 
pieces,  effiective  3  months  from  the  date 
on  which  Classification  Reform  is 
implemented,  5-digit  ZIP  Codes 
included  in  addresses  appearing  on 
pieces  claimed  at  Publications  Service 
rates  must  have  been  verified  and 
corrected  within  12  months  of  the  date 
of  mailing  by  a  USPS-approved  method. 
Mailers  must  certify  that  this  standard 
has  been  met  when  the  corresponding 
mail  is  presented  to  the  USPS.  This 
standard  applies  to  each  address 
individually,  not  to  a  specific  list  or 
mailing.  An  address  meeting  this 
standanl  may  be  used  in  mailings  at  any 
other  rate  to  which  the  standard  applies 
throughout  the  12-month  period 
following  its  most  recent  update. 


3.0  ADDITIONAL  STANDARDS  FOR 
AUTOMATION-COMPATIBLE 
LETTER-SIZE  PIECES 

3.1  All  Letter-Size  Mailpieces 

All  letter-size  Publications  Service 
mailpieces  that  meet  the  physical 
standards  in  C810  must: 

a.  Meet  the  address  quality  and 
coding  standards  of  A800  and  A950. 

b.  Be  presorted  and  dociunented  as 
specified  in  M810. 

c.  Bear  the  correct  DPBC  meeting  the 
barcode  standards  in  C840,  subject  to 
3.2. 

3.2  85%  Role 

The  correct  DPBC  for  the  delivery 
address,  as  defined  by  the  standards  for 
address  quality  and  coding  accuracy  in 
ABOO  and  A950,  must  ap{>ear  on  each 
piece  in  any  mailing  containing  heavy 
letters  (as  defined  in  C810)  and  on  at 
least  85%  of  all  pieces  in  other  letter- 
size  mailings.  Remaining  pieces  must 
have  a  barcode  clear  zone  in  the  lower 
right  comer  meeting  the  reflectance 
standards  in  C840,  meet  the  5-digit 
barcode  standards  in  C840  (if 
applicable),  and  not  have  a  window  in 
the  lower  right  comer.  Compliance  with 
the  85%  standard  is  based  on  all  copies 
mailed  during  the  production/mailing 
"window"  defined  in  2.4. 

4.0  ADDITIONAL  STANDARDS  FOR 
AUTOMATION-COMPATIBLE  FLAT- 
SIZE  PIECES 

4.1  All  Flat-Size  Mailpieces 

All  flat-size  Publications  Service 
mailpieces  that  meet  the  applicable 
standards  in  C820  must: 

a.  Meet  the  address  quality  and 
coding  standards  of  A800  and  A950. 

b.  Be  presorted  and  documented  as 
specified  in  M820. 

c.  Be  presorted  to  carrier  routes,  or 
bear  the  correct  DPBC,  ZH»+4  barcode, 
or  5-digit  barcode  meeting  the  barcode 
standards  in  C840,  subject  to  4.2. 

4.2  85%  Rule 

At  least  85%  of  all  pieces  must  either 
be  presorted  to  carrier  routes  or  bear  the 
correct  ZIP+4  barcode  or  WBC  for  the 
delivery  address,  as  defined  by  the 
standards  for  address  quality  and  coding 
accuracy  in  A800  and  A950.  Remaining 
pieces  must  bear  the  correct  5-digit 
barcode  meeting  the  applicable 
standards  in  C840.  Compliance  with  the 
85%  standard  is  based  on  all  copies 
mailed  during  the  production/mailing 
"window"  defined  in  2.4. 

5.0    NONCOMPUANCE 

A  Publications  Service  publication  is 
subject  to  the  revocation  or  suspension 
provisions  of  E213  if  it  fails  to  meet  the 


applicable  basic  standards  for 
Periodicals  mailing  privileges  in  E211 
through  E216.  A  Publications  Service 
publication  that  fails  to  meet  the 
advertising  standard  in  2.1a  or  the 
density  standard  in  2.1c  is  subject  to  a 
siucharge  of  40%  of  the  total  postage 
otherwise  payable  for  the  issue  (as 
defined  in  2.4).  A  Publications  Service 
publication  that  fails  to  meet  the 
circulation  standards  in  2.1b  is  subject 
to  revocation  of  authorization  to  mail  at 
Publications  Service  rates,  as 
determined  by  the  RCSC  manager  in 
whose  service  area  the  publication  is 
authorized  original  entry.  Appeals  of 
surcharge  assessments  or  revocation 
notices  may  be  made  under  G020.  A 
publication  whose  authorization  to  mail 
at  Publications  Service  rates  is  ended, 
either  voluntarily  by  the  publisher  or  by 
the  USPS  through  a  final  revocation,  is 
ineligible  to  reapply  for  authorization 
for  1  year  from  Uie  termination  date  of 
the  previous  authorization. 

E230    Presort  Rates 

E231    Regular  Periodicals 

1.0  GENERAL  INFORMATION 

1.1  Standards 

The  standards  for  presort  rates  are  in 
addition  to  the  general  standards  for 
Periodicals  in  E210,  the  standards  for 
other  rates  or  discounts  claimed,  and 
the  applicable  preparation  standards  in 
M210,  M810,  or  M820.  Not  all 
combinations  of  presort  level, 
automation,  and  destination  entry 
discounts  are  allowed. 

1.2  Palletized  Mail 

A  correctly  prepared  package  is  the 
equivalent  of  a  sack  when  palletized 
under  M045.  Individual  pieces  qualify 
for  the  presort  level  rate  appropriate  to 
the  palletized  package  in  which  they  are 
placed,  regardless  of  the  destination  of 
the  pallet.  Eligibility  for  destination 
entry  or  other  zoned  rates  remains 
dependent  on  the  point  of  entry. 

2.0  CARRIER  ROUTE  RATES 

2.1  Carrier  Route  Informatioa 

Mailers  must  presort  mail  to  carrier 
routes  using  the  latest  USPS  Carrier 
Route  Information  System  (CRIS) 
scheme  (see  A930).  Mailers  must  have 
incorporated  the  CRIS  changes  in  their 
mailings  within  90  days  before  the  date 
of  mailing. 

2.2  EligibUity 

Preparation  to  qualify  eUgible  pieces 
for  carrier  route  rates  is  optional  and  is 
subject  to  M210.  Pieces  may  not  claim 
both  a  carrier  route  presort  rate  and  a 
barcode  discount.  Carrier  route  presort 
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need  not  be  perftirmed  for  all  carrier 
routes  in  a  5-digit  area.  Specific  rate 
eligibility  is  su^ect  to  these  standards: 

a.  The  basic  carrier  route  rate  applies 
to  pieces  in  carrier  route  packages  of  six 
or  more  pieces  each  that  are  correctly 
sorted  to  carrier  route  or  carrier  routes 
trays  (letter-size  pieces)  or  sacks  (flat- 

'  size  pieces). 

b.  The  high  delisity  and  satiuation 
rates  apply  to  pieces  that  are  eligible  for 
the  besic  carrier  route  rate,  are  prepared 
in  carrier  walk  sequence,  and  meet  the 
applicable  density  standards  in  5.0  for 
the  rate  claimed. 

3.0    3/5  RATES  I 

Subject  to  M2^0. 3/5  rates  apply  to: 

a.  Letter-size  pieces  in  5-digit  or  3- 
digit  packages  of  six  or  more  pieces 
each,  either  correctly  placed  in  5-digit 
or  3-digit  trays  containing  at  least  24 
pieces  or  in  an  oterflow  3-digit  tray. 

b.  Flat-size  pieces  in  5-digit  or  3-digit 
packages  of  six  of  more  pieces  each, 
either  correctly  maced  in  5-digit  or  3- 
digit  sacks  or  palletized  under  M045. 

4.0 


UMI 


BASIC  RAT^S 

Basic  rates  appPy  to  pieces  not  eligible 
for  or  claimed  at  either  the  carrier  route 
or  3/5  rates.         j 

5.0  WALK-SEduENCE  DISCOUNTS- 
REGULAR  PERIODICALS 

(Insert  text  of  curtent  E230.7.0  and  8.0, 
renumbered  as  5.0  and  6.0,  respectively: 
in  reniunbered  5.4b  and  5.4d,  replace 
"125-piece  walk-sequence  rate"  with 
"high  density/125-piece  walk-sequence 
rate";  revise  other  text  as  follows:) 

5.1  Eligibility 

The  125-piece  pr  saturation  walk- 
sequence  rates  ap|>ly  to  each  walk- 
sequenced  piece  in  a  carrier  route 
maihng,  eligible  under  2.2  and  prepared 
under  M210,  thatalso  meets  the 
corresponding  addressing  and  density 
standtuds  in  5.4.  (For  this  standard, 
"carrier  route"  includes  dty  carrier 
routes,  rural  rout^,  highway  contract 
routes,  and  genertl  delivery  and  post 
office  box  sections.) 
*        •        •        J        * 

E232    Pnblicatiolis  Service  Periodicals 

1.0  GENERAL  mJFORMATION 

1.1  Standards   j 

The  standards  for  presort  rates  are  in 
addition  to  the  general  standards  for 
Periodicals  in  E210,  for  Publications 
Service  in  E220,  t)ie  standards  for  other 
rates  or  discounts' claimed,  and  the 
applicable  preparation  standards  in 
M210,  M810,  or  M820.  Not  all 
combinations  of  piresort  level. 


automation,  and  destination  oitry 
discounts  are  allowed. 

1.2    Palletized  MaU 

A  correctly  prepared  package  is  the 
equivalent  of  a  sack  when  palletized 
under  M045.  Individual  pieces  qualify 
for  the  presort  level  rate  appropriate  to 
the  palletized  package  in  which  they  are 
placed,  regardless  of  the  destination  of 
the  pallet.  Eligibility  for  destination 
entry  or  other  zoned  rates  remains 
dependent  on  the  point  of  entry. 

2.0  CARRIER  ROUTE  RATES 

2.1  Carrier  Route  Infermation 

Mailers  must  apply  carrier  route 
codes  to  mailings  using  CASS-certified 
software  and  the  ciurent  USPS  Carrier 
Route  Information  System  (CRIS) 
scheme  or  another  ASS  product 
containing  carrier  route  information  (see 
A930).  Mailers  must  have  updated  the 
carrier  route  information  within  90  days 
before  the  mailing  date.  Carrier  route 
rates  for  automation-compatible  letter- 
size  mail  are  available  only  for  those  5- 
digit  ZIP  Code  areas  identified  in  the 
USPS  AIS  products  used  for  address 
coding. 

2.2  Antamation-CimiiMitiUe  Letter- 
Sin  Pieces 

Where  available.  Carrier  Route  rates 
apply  to  pieces  in  carrier  route  packages 
of  six  m  more  pieces  each  that  are 
correctly  sorted  to  full  carrier  route  or 
any  5-digit  carrier  routes  trays. 
Preparation  to  qualify  eligible  pieces  for 
carrier  route  rates  is  optional  and  is 
subject  to  M210  and  M810.  Carrier  route 
presort  need  not  be  performed  for  all 
carrier  routes  in  a  S-digit  area. 

2.3  Other  Letter-Size  Pieces 

Carrier  Route  rates  apply  to  pieces  in 
carrier  route  packages  of  six  or  more 
pieces  each  that  are  correctly  sorted  to 
full  carrier  route  or  any  5-digit  carrier 
routes  trays.  Preparation  to  qualify 
eligible  pieces  for  carrier  route  rates  is 
optional  and  is  subject  to  M210.  Carrier 
route  presort  need  not  be  performed  for 
all  carrier  routes  in  a  5-digit  area. 
Carrier  Route  rate  mail  must  be 
prepared  in  carrier  line-of-travel  (LOT) 
sequence,  using  official  LOT  schemes 
prescribed  by  the  USPS  (see  M050). 

2.4  Flat-Size  Pieces 

Carriw  Route  rates  apply  to  pieces  in 
carrier  route  packages  of  six  or  more 
pieces  each  that  are  correctly  sorted  to 
carrier  route  sacks  containing  at  least  24 
pieces,  or  to  any  5-digit  carrier  routes 
sacks.  Preparation  to  qualify  eligible 
pieces  for  Carrier  Route  rates  is  optional 
and  is  subject  to  the  applicable 
standards  in  M210  or  M820.  Carrier 


route  presort  need  not  be  performed  for 
all  carrier  routes  in  a  5-digit  area. 
Carrier  Route  rate  mail  must  be 
prepared  in  cairier  walk  sequence  or 
line-of-travel  (LOT)  sequence,  using 
official  LOT  schemes  prescribed  by  the 
USPS  (see  M050). 

3.0    BASIC  RATES 

Basic  rates  apply  to  pieces  correctly 
prepared  under  M210  and  not  claimed 
at  Carrim  Route  rates. 

E239    Preferred  Periodicals 

[Copy  text  of  current  E230;  renumber 
ourent  6.0  as  1.4;  renumber  7.0  as  6.0; 
delete  ourent  8.0;  revise  the  remainder 
as  follows:] 

1.0  GENERAL  INFORMATION 

1.1  Standards 

The  standards  for  presort  rates  are  in 
addition  to  the  general  standards  for 
Periodicals  in  E210,  the  standards  for 
other  rates  or  discounts  claimed,  and 
the  applicable  preparation  standards  in 
M290  or  M890.  Not  all  combinations  of 
presort  level,  automation,  and 
destination  entry  discoimts  are  allowed. 

1.2  Optional  Preparation 

At  the  mailer's  option.  Preferred 
Periodicals  may  be  prepared  under  the 
standards  for  Regular  Periodicals  in 
M210,  including  presort.  Under  this 
option,  Prefored  Periodicals  can  claim 
Level  I/K,  Level  H,  or  Level  G/J  rates, 
and  may  be  combined  (comailed)  with 
Regular  Periodicals  in  the  same  mailing, 
if  all  corresponding  eligibility  standards 
in  E231  for  Carrier  Route,  3/5,  and 
Basic,  respectively,  are  met,  except  that 
pieces  in  3-digit  packages  can  earn  the 
Level  H  rate  only  when  prepared  for  the 
unique  3-digit  ZIP  Code  destinations 
identified  in  L002,  Column  A.  Presort  of 
the  combined  mailing  is  based  on  the 
total  combined  volume  of  pieces. 

1.3  Palletized  MaU 

A  correctly  prepared  package  is  the 
equivalent  of  a  sack  when  palletized 
under  M045.  Individual  pieces  qualify 
for  the  presort  level  rate  appropriate  to 
the  palletized  package  in  which  they  are 
placed,  regardless  of  the  destination  of 
the  pallet.  Eligibility  for  destination 
entry  or  other  zoned  rates  remains 
dependent  on  the  point  of  entry. 

1.4  Reporting  Presort  Level 

Publishera  must  separately  report 
copies  at  Levels  G3  and  G5,  and  Levels 
Jl,  J3,  and  J5,  only  when  claiming  a 
ZIP-f4  or  ZIP-t~4  Barcoded  rate. 


2.0  CARRIER  ROUTE  (LEVEL  I/K) 
RATES 

2.1  Rate  Application 

Level  I/K  rates  apply  as  follows: 

a.  Level  II  or  Kl  rates  apply  to  pieces 
in  carrier  route  packages  of  six  or  more 
pieces  each  that  are  correctly  sorted  to 
carrier  route  or  carrier  routes  trays  or 
sacks. 

b.  Level  12  or  K2  rates  apply  to  pieces 
eligible  for  the  Level  II  or  Kl  rates  that 
are  further  prepared  in  carrier  delivery 
walk  sequence  and  in  the  density 
necessary  to  meet  the  additional 
standards  in  6.0  for  the  125-piece  walk- 
sequence  rate. 

c.  Level  13  or  K3  rates  apply  to  pieces 
eligible  for  the  Level  U  or  Kl  rates  that 
are  further  prepared  in  carrier  delivery 
walk  sequence  and  in  the  density 
necessary  to  meet  the  additional 
standards  in  6.0  for  the  saturation  walk- 
sequence  rate. 

2.2  Carrier  Route  Information   . 

Mailere  must  presort  mail  to  carrier 
routes  using  the  latest  USPS  Carrier 
Route  Information  System  (CRIS) 
scheme.  Mailers  must  have  incorporated 
the  CRIS  changes  in  their  mailings 
within  90  days  before  the  date  of 
mailing  (see  A930). 

3.0  3- AND  5-DIGIT  (LEVEL  H)  RATES 

3.1  H  Rates 

Level  H  rates  apply  to  pieces  in  5- 
digit,  optional  city,  and  xmique  3-digit 
packages  of  six  or  more  pieces  each  that 
are  correctly  sorted  to  5-digit,  optional 
city,  or  unique  3-digit  sacks. 

3.2  H5  Rates 

Level  H5  rates  apply: 

a.  In  tray-based  automation-rate  letter- 
size  mailinjgs,  to  pieces  in  5-digit  trays. 

b.  In  package-biased  automation-rate 
letter-size  mailings,  to  pieces  in  5-digit 
packages  of  10  or  more  pieces  each 
placed  in  5-digit,  optional  city,  3-digit, 
SCF,  or  AADC  trays. 

c.  In  ZIP-i-4  Barcoded  rate  flat-size 
mailings,  to  pieces  in  5-digit  packages  of 
six  or  more  pieces  each  placed  in  5- 
digit,  optional  city,  3-digit,  SCF,  or  ADC 
sacks  or  palletized  under  M045. 

d.  In  other  mailings,  to  pieces  in  5- 
digit  packages  of  six  or  more  pieces  each 
placed  in  5-digit,  optional  city,  or 
unique  3-digit  sacks. 

3.3  H3  Rates 

Level  H3  rates  apply: 

a.  In  tray-based  automation-rate  letter- 
size  mailings,  to  pieces  in  optional  city 
and  unique  3-digit  trays. 

b.  In  package-based  automation-rate 
letter-size  mailings,  to  pieces  in  optional 
dty  and  imique  3-digit  packages  of  50 


or  more  pieces  each  placed  in  optional 
dty,  3-diot,  SCF,  or  AADC  trays. 

c.  In  ZlP-t-4  Barcoded  rate  flat-size 
mailings,  to  pieces  in  optional  city  and 
unique  3-digit  packages  of  six  or  more 
pieces  each  placed  in  optional  city,  3- 
digit,  SCF,  or  ADC  sacks  or  palletized 
under  M045. 

d.  In  other  maiUngs,  to  pieces  in 
optional  dty  or  unique  3-digit  packages 
of  six  or  more  pieces  each  placed  in 
optional  dty  or  unique  3-digit  sacks. 

4.0    BASIC  (LEVEL  G)  RATES 

Level  G  rates  apply  to  pieces  not 
eligible  for  or  claimed  at  the  rates  in  2.0 
or  3.0. 

5.0    IN-COUNTY  (LEVEL  I)  RATES 

[In  5.2c  and  5.3c,  replace  "SDC"  with 
"ADC."1 

6.0    WALK-SEQUENCE  DISCOUNTS 

[Insert  text  of  current  E230.7.0.] 

E240    Automation  Rates 

E241    Regular  Periodicals 

1.0  BASIC  STANDARDS  FOR 
LETTER-SIZE  PIECES 

1.1  All  Pieces 

All  pieces  in  a  Barcoded  rate  letter- 
size  mailing  must: 

a.  Meet  the  basic  standards  for 
Periodicals  and  for  the  category  of 
authorization. 

b.  Meet  the  physical  standards  in 
C810. 

c.  Bear  a  delivery  address  that 
includes  the  correct  numeric  ZIP+4  or  5- 
digit  ZIP  Code  (or,  only  if  prepared  with 
a  delivery  point  barcode  (DPBC),  the 
numeric  equivalent  to  the  DPBC). 

d.  Meet  the  address  quality  and 
coding  standards  of  A800  and  A950. 

e.  Be  presorted  and  documented  as 
spedfied  in  M810. 

f.  Meet  the  postage  payment  standards 
in  P013  and  P200. 

g.  Bear  the  correct  DPBC  meeting  the 
barcode  standards  in  C840,  subject  to 
1.4. 

1.2  Rate  Application 

Barcoded  rates  apply  to  each  piece 
that  meets  the  appUcable  standards  in 

1.3  and  1.4  and  bears  the  correct  DPBC 
meeting  the  barcode  standards  in  C840. 
Subject  to  M810,  3/5  Barcoded  rates 
apply  to  letter-size  pieces  in  5-digit 
packages  of  10  or  more  pieces  each,  and 
in  3-digit  packages  of  50  or  more  pieces 
each,  corredly  placed  in  5-digit,  3-digit, 
AADC,  or  mixed  AADC  trays.  Basic 
Barcoded  rates  apply  to  other  pieces 
correctly  prepared  under  M810. 

1.3    Barcode  Window 

A  mailpiece  weighing  3  ounces  or 
less,  meeting  the  standards  in  1.1  and 


1.2  but  with  a  barcode  window  in  the 
lower  right  comer,  may  be  eligible  for 
the  Barcoded  rate  only  if  the  corred 
DPBC  appears  through  the  window. 

1.4  85%  Rule 

The  corred  DPBC  for  the  delivery 
address,  as  defined  by  the  standards  for 
address  quality  and  coding  accuracy  in 
A800  and  A950,  must  appear  on  each 
piece  in  any  mailing  containing  heavy 
letters  (as  defined  in  C810)  and  on  at 
least  85%  of  all  pieces  in  other  letter- 
size  mailings.  Remaining  pieces  must 
have  a  barcode  clear  zone  in  the  lower 
right  comer  meeting  the  refledance 
standards  in  C840,  meet  the  applicable 
5-digit  or  ZIP+4  barcode  standards  in 
C840,  and  not  have  a  window  in  the 
lower  right  comer.  CompUance  with  the 
85%  standard  is  based  on  each  mailing. 

1.5  Exclusions 

Barcoded  rate  mailings  may  not 
include  firm  packages  or  pieces  claimed 
at  carrier  route  rates. 

2.0  BASIC  STANDARDS  FOR  FLAT- 
SIZE  PIECES 

2.1  All  Pieces 

All  pieces  in  a  Barcoded  rate  flat-size 
mailing  must: 

a.  Meet  the  basic  standards  for 
Periodicals  and  for  the  category  of 
authorization. 

b.  Meet  the  physical  standards  in 
C820. 

c.  Bear  a  delivery  address  that 
includes  the  correct  numeric  ZIP+4  or  5- 
digit  ZIP  Code  (or,  only  if  prepared  with 
a  delivery  point  barcode  (DPBC),  the 
numeric  equivalent  to  the  DPBC). 

d.  Meet  tiie  address  quality  and 
coding  standards  of  A800  and  A950. 

e.  Bear  the  correct  5-digit,  ZIP+4,  or 
DPBC.  subjed  to  C840. 

f.  Be  marked,  presorted,  and 
documented  as  specified  in  M820. 

g.  Meet  the  postage  payment 
standards  in  PO 13  and  P200. 

2.2  Rate  Application 

Barcoded  rates  apply  to  each  piece 
that  also  bears  the  correct  ZIP+4  or 
DPBC.  Subjed  to  M820,  3/5  Barcoded 
rates  apply  to  flat-size  pieces  in  5-digit 
or  3-digit  packages  of  six  or  more  pieces 
each,  either  corredly  placed  in  5-digit, 
3-digit,  ADC,  or  mixed  ADC  sacks  or 
palletized  under  M045.  Basic  Barcoded 
rates  apply  to  other  pieces  corredly 
prepared  under  M820. 

2.3  85%  Rule 

At  least  85%  of  all  pieces  in  a 
Barcoded  rate  mailing  (regardless  of 
presort  or  rate)  must  bear  the  correct 
ZIP+4  or  DPBC  for  the  delivery  address, 
as  defined  by  the  standards  for  address 
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quality  and  coding  accuracy  in  A800 
and  A950.  Remaining  pieces  must  bear 
tbe  correct  5-disit  barcode  meeting  tbe 
applicable  standards  in  C840. 
Compliance  witfi  the  85%  standard  is 
based  on  all  mailed  copies  of  an  issue, 
excluding  thoeei  claimed  at  carrier  route 
rates. 

E249    Discounh  for  Preferred 
Periodicals 

[Text  of  current  ^42.  E244.  and  E245, 
renumber  as  E249.1.0,  2.0,  and  3.0, 
respectively,  with  subsections 
redesignated  accordingly;  no  change  in 
text  except  to  replace  "second-class" 
with  "Periodicals.  "1 

1.0  ZIP-f 4  DIStoUNTS 

1.1  All  Pieces  { 

All  pieces  in  i  2SP+4  rate  mailing 
must: 

a.  Meet  the  basic  standards  for 
Periodicals  and  for  the  category  of 
authorization  inE211  and  E212, 
respectively. 

b.  Meet  tne  physical  standards  in 
CSIO. 

c.  Bear  a  deli^«ery  address  that 
includes  the  coirect  numeric  ZIP-i^  or  5- 
digit  ZIP  Code  (^,  only  if  prepared  with 
a  delivery  point  barcode  (DPBQ,  the 
numeric  eouivalBnt  to  the  DPBC). 

d.  Meet  tne  address  quality  and 
coding  standards  of  A800  and  A950. 

e.  Mu9et  the  standards  in  C830  or,  fcff 
pieces  with  the  correct  DPBC,  the 
barcode  standards  in  C840. 

f.  Be  marked,  presorted,  and 
documented  as  specified  in  M891  or 
M8g2. 

g.  Meet  the  postage  payment 
standards  in  1^13  and  P200. 

1.2  Rate  Application 

ZIP+4  rates  aj^ply  to  each  piece  that 
also: 

a.  k  correctly  presorted  under  M810 
into  the  qualifyitig  groups  described  in 
1.7  and  1.8. 

b.  Has  an  address  with  the  correct 
numeric  ZIP-«4  dode  or  bears  the  correct 
DPBC  I 

1.3  Barcode  Mndow 

A  mailpiece  meeting  the  standards  in 
1.1  and  1.2,  but  with  a  barcode  window 
in  the  lower  right  comw,  may  be 
eligible  for  any  automation  rate  only  if 
the  correct  DPBC  appears  through  the 
window.  I 

1.4  9-Digit  Baricodes 

ZIP-f4  rate  mailings  may  include 
pieces  with  correct  5-digit  barcodes  if 
those  pieces  meat  the  standards  in  1.1 
and  1.2  and  the  standards  for  5-digit 
barcodes  in  C840.  Such  pieces  qualify 
for  ZIP-«-4  rates  Only  if  the  barccxle  is 


printed  on  the  piece  and  the  address 
contains  the  correct  numeric  ZIP-f  4 
code. 

1.5  ZIP44BarDodea 

ZIP-f4  rate  mailings  may  include 
pieces  with  correct  ZIP+4  barcodes  if 
the  barcode  is  located  in  the  address 
block  and  those  pieces  meet  the 
standards  in  1.1  and  1.2  and  the 
standards  for  ZIP-t-4  barcodes  in  C840. 
Such  pieces  qualify  for  ZIP+A  rates  only 
if,  additionally,  the  address  contains  the 
correct  numeric  ZIP-Ht  code.  Pieces  that 
bear  a  ZIP-t-4  barcode  in  the  lower  right 
comer  may  not  be  included  in  a  ZIP+4 
rate  mailing. 

1.6  85%  Rale 

At  least  85%  of  all  pieces  in  a  ZIP+4 
rate  mailing  (regardless  of  presort  or 
rate)  must  bmr  the  correct  numeric 
ZIP+4  code  or  DPBC  for  the  delivery 
address,  as  defined  by  the  standards  for 
address  quahty  and  coding  accuracy  In 
A800  and  A950.  The  85%  requirement 
applies  to  each  mailing  unless  excepted 
by  other  standards. 

1.7  Qnalifying  Tray-Aaaed  Preaort 

In  tray-based  presort  mailings  under 
M891: 

a.  In  full  or  overflow  5-digit  trays, 
ZIP+4  coded  or  UPBC  pieces  qualify  for 
the  Level  H5/J5  ZIP+4  rates;  other 
pieces  qualify  for  the  Level  H5/J5 
presort  rates. 

b.  In  full  OT  overflow  optional  dty  and 
unique  3-digit  trays,  ZIP+4  coded  or 
DPBC  pieces  qualify  for  the  Level  H3/ 
J3  ZJP+4  rates;  other  pieces  qualify  for 
the  Level  H3/J3  presort  rates. 

c.  In  full  or  overflow  nonunique  3- 
digit  and  SCF  trays,  ZIP+4  coded  or 
DPBC  pieces  qualify  for  the  Level  G/Jl 
ZIP+4  rates;  other  pieces  qualify  for  the 
Level  G/Jl  presort  rates.  Chae  less-than- 
fuU  SCF  tray  for  the  SCF  serving  the 
post  office  where  the  mailing  is  entered 
is  permitted. 

d.  In  AADC,  mixed  AADC,  and 
woriung  trays.  ZIP+4  coded  or  DPBC 
pieces  qualify  for  the  Level  G/)l  ZIP+4 
rates;  other  pieces  qualify  for  the  Level 
G/Jl  presort  rates. 

1.B    Qualifying  Package-Baaed  Presort 

In  package-based  presort  mailings 
under  M892: 

a.  In  5-digit  packages  of  10  or  more 
pieces  each,  ZIP+4  coded  or  DPBC 
pieces  qualify  for  the  Level  H5/J5  ZIP+4 
rates;  other  pieces  qualify  for  the  Level 
H5/J5  presort  rates. 

b.  In  optional  dty  and  imique  3-digit 
packages  of  50  or  more  pieces  each, 
ZIP+4  coded  or  DPBC  pieces  qualify  for 
the  Level  H3/}3  ZIP+4  rates;  other 


pieces  qualify  for  the  Level  H3/)3 
presort  rates. 

c.  In  nonunique  3-digit  packages  of  50 
or  more  pieces  each,  ^+4  coded  or 
DPBC  pieces  qualify  for  the  Level  G/Jl 
ZIP+4  rates;  other  pieces  qualify  for  the 
Level  G/Jl  presort  rates. 

d.  In  the  residual  pwtion  of  the 
mailing.  ZIP+4  coded  or  DPBC  pieces 
qualify  for  the  Level  G/Jl  ZIP+4  rates; 
other  pieces  qualify  for  the  Level  G/Jl 
presort  rates. 

2.0  BARCODED  DISCOUNTS 
(LETTER-SIZE  PIECES) 

2.1  All  Pieces 

All  pieces  in  a  Barcoded  rate  letter- 
size  mailing  must: 

a.  Meet  the  basic  standards  for 
Pwiodicals  and  for  the  cat^ory  of 
authorization  in  E211  and  E212, 
respectively. 

b.  Meet  the  physical  standards  in 
C810. 

c  Bear  a  delivery  address  that 
indudes  the  corred  numeric  ZIP+4  or  5- 
digit  ZJP  Code  (or,  only  if  prepared  with 
a  delivery  point  barcode  (DPBC),  the 
numeric  equivalent  to  the  DPBC). 

d.  Meet  tne  address  quality  and 
coding  standards  of  A800  and  A9S0. 

e.  Be  marked,  presorted,  and 
documented  as  spedfied  in  M893, 
M894.  or  M895. 

f.  Meet  the  postage  payment  standards 
in  P013  and  P200. 

g.  Either  bear  the  corred  DPBC 
meeting  the  barcode  standards  in  C840 
or  meet  the  applicable  standards  in  2.5. 

2.2  Rate  Amilication 

Barcoded  rates  apply  to  each  piece 
that  also: 

a.  Is  correctly  presorted  under  M893, 
M894,  or  M895  into  the  qualifying 
groups  described  in  2.8,  2.9,  and  2.10. 

b.  Bears  the  coned  DPBC  that  meets 
the  barcode  standards  in  C840. 

c.  Meets  the  applicable  standards  in 

2.3  through  2.7. 

2.3    Optional  Preparatioa 

At  the  mailer's  option,  barcoded 
PrefBrred  Periodicals  may  be  prepared 
under  the  standards  for  Regular 
Pwiodicals  in  M810,  including  presort 
Under  this  option.  Preferred  Psriodicals 
can  claim  Level  H  or  Level  G/J  rates, 
and  may  be  combined  (comailed)  with 
Regular  Periodicals  in  the  same  mailing, 
if  all  corresponding  eligibility  standards 
in  E231  and  E241  for  3/5  and  Basic, 
respectively,  are  met,  except  that  pieces 
in  3-digit  packages  could  earn  the  Level 
H  rate  only  when  prepared  for  the 
unique  3-digit  ZIP  Code  destinations 
identified  in  L002,  Column  A.  Presort  of 
the  combined  mailing  is  based  on  the 
total  combined  volume  of  pieces. 
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2.4  Barcode  Window 

A  mailpiece  weighing  3  ounces  or 
less,  meeting  the  standards  in  2.1 
through  2.3  but  with  a  barcode  window 
in  the  lower  right  comer,  may  be 
eligible  for  an  automation  rate  only  if 
the  corred  DPBC  appears  through  the 
window. 

2.5  Pieces  Withoat  DPBCs 

Subjed  to  1.5  and  1.6,  Barcoded  rate 
mailings  may  also  includb  nonbarcoded, 
5-digit  barcoded,  or  ZIP+4  barcoded 
pieces  if  each  such  piece  (regardless  of 
rate)  meets  the  standards  in  2.1,  has  a 
barcode  dear  zone  in  the  lower  right 
comer  meeting  the  reflectance  standards 
in  C840,  meets  the  applicable  5-digit  or 
ZIP+4  barcode  standards  in  C840,  and 
does  not  have  a  window  in  the  lower 
right  ccxner.  Additionally,  to  qualify  for 
a  ZIP+4  rate,  subjed  to  2.8,  2.9,  and 
2.10: 

a.  Nonbarcoded  and  5-digit  barcoded 
pieces  must  bear  an  address  with  the 
corred  2^+4  oxle  and  meet  the 
standards  in  C830. 

b.  ZIP+4  barcoded  pieces  must  have 
the  barcode  in  the  address  block,  meet 
the  standards  in  C830,  and  bear  an 
address  with  the  corred  ZIP+4  code. 

2.6  65%  Rule 

Subjed  to  2.7,  at  least  85%  of  all 
pieces  in  a  Barcoded  rate  mailing 
(re^Birdless  of  presort  or  rate)  must  bear 
the  corred  DPBC  for  the  delivery 
address,  as  defined  by  the  standards  for 
address  quality  and  coding  accuracy  in 
A800  and  A950.  The  85%  requirement 
applies  to  each  mailing  unless  excepted 
by  other  standards. 

2.7  100%Barcodiiig 

Each  piece  must  bear  the  corred 
delivery  point  barcode: 

a.  In  5-digit  trays  in  a  tray-based 
mailing  imder  M893. 

b.  In  5-digit  packages  in  a  package- 
based  mailing  imder  M894  or  M895. 

c.  In  any  mailing  containing  heavy 
letters  (as  defined  in  C810). 

2.8  Qnalifying  Tray>Based  Presort 

In  tray-based  presort  mailings  under 
M893: 

a.  Pieces  in  full  or  overflow  5-digit 
trays  qualify  for  the  Level  H5/J5 
Barcoded  rates. 

b.  In  full  or  overflow  optional  dty  and 
unique  3-digit  trays,  DPBC  pieces 
qualify  for  tiie  Level  H3/J3  Barcoded 
rates;  subjed  to  2.5.  ZIP+4  coded  non- 
EX>BC  pieces  qualify  for  the  Level  H3/ 
J3  ZIP+4  rate;  other  pieces  qualify  for 
the  Level  H3/J3  presort  rates. 

c.  In  hiU  or  overflow  nonunique  3- 
digit  and  SCF  trays,  DPBC  pieces  quaUfy 
for  the  Level  G/Jl  Barcoded  rates; 


subjed  to  2.5,  ZIP+4  coded  non-DPBC 
pieces  qualify  for  the  Level  G/Jl  ZIP+4 
rates;  other  pieces  qualify  for  die  Level 
G/Jl  presort  rates.  One  less-than-full 
SCF  tray  for  the  SCF  serving  the  post 
office  where  the  mailing  is  entered  is 
permitted. 

d.  In  AADC,  mixed  AADC,  and 
working  trays.  DPBC  pieces  qualify  for 
the  Level  G/Jl  Barcoded  rates:  subjed  to 
2.5.  ZIP+4  coded  non-DPBC  pieces 
qualify  for  the  Level  G/Jl  ZIP+4  rates; 
other  pieces  qualify  for  the  Level  G/J4 
presort  rates. 

2.9    Qualifying  Two-Tier  Package- 
Based  Presort 

In  two-tier  package-based  presort 
mailings  under  M894: 

a.  Pieces  in  5-di^t  packages  of  10  or 
more  pieces  each  qualify  for  the  Level 
H5/J5  Barcoded  rates. 

b.  In  optional  city  and  unique  3-digit 
packages  of  50  or  more  pieces  each, 
DPBC  pieces  qualify  for  the  Level  H3/ 
J3  Barcoded  rates;  subjed  to  2.5,  ZIP+4 
coded  non-DPBC  pieces  qualify  for  the 
Level  H3/J3  ZIP+4  rates;  other  pieces 
qualify  for  the  Level  H3/J3  presort  rates. 

c.  In  nonunique  3-digit  packages  of  50 
or  more  pieces  each.  DPBC  pieces 
qualify  for  the  Level  G/Jl  Barcoded 
rates;  subjed  to  2.5.  ZIP+4  coded  non- 
DPBC  pieces  qualify  for  the  Level  G/Jl 
ZIP+4  rates;  other  pieces  qualify  for  the 
Level  G/Jl  presort  rates. 

d.  In  residual  trays.  DPBC  pieces 
qualify  for  the  Level  G/Jl  Barcoded 
rates;  subjed  to  2.5,  ZIP+4  coded  non- 
DPBC  pieces  quaUfy  for  the  Level  G/Jl 
ZIP+4  rates;  other  pieces  qualify  for  the 
Level  G/Jl  presort  rates. 

2.16    Qualifying  Three-Tier  Package- 
Based  Presort 

In  three-tier  package-based  presort 
mailings  tmder  M895: 

a.  Pieces  in  5-digit  packages  of  10  or 
more  pieces  each  in  the  5-digit  presort 
tier  qualify  for  the  Level  H5/J5  Barcoded 
rates. 

b.  In  optional  city  and  unique  3-digit 
packages  of  50  or  more  pieces  each  in 
the  3-digit  tier,  DPBC  pieces  qualify  for 
the  L^el  H3/J3  Barcoded  rates;  subjed 
to  2.5,  ZIP+4  coded  non-DPBC  pieces 
qualify  for  the  Level  H3/J3  ZIP+4  rates; 
other  pieces  qualify  for  the  Level  H3/J3 
presort  rates. 

c.  In  nonunique  3-digit  packages  of  50 
or  more  pieces  each  in  the  3-digit 
presort  tier.  DPBC  pieces  qualify  for  the 
Level  G/Jl  Barcoded  rate;  subjed  to  2.5, 
ZIP+4  coded  non-IK>BC  pieces  qualify 
for  the  Level  G/Jl  ZIP+4  rates;  other 
pieces  qualify  for  the  Level  G/Jl  presort 
rates. 

d.  In  the  residual  presort  tier,  DPBC 
pieces  qualify  for  the  Level  G/Jl 


Barcoded  rates;  subject  to  2.5,  ZIP+4 
coded  non-DPBC  pieces  qualify  for  the 
Level  G/Jl  ZIP+4  rates;  other  pieces 
qualify  for  the  Level  G/)l  presort  rates. 

3.0    BARC(M)ED  DISCOUNTS  (FLAT- 
SIZE  PIECES) 

ll    All  Pieces 

All  pieces  in  a  Barcoded  rate  flat-size 
mailing  must: 

a.  Meet  the  basic  standards  for 
Periodicals  and  for  the  category  of 
authorization  in  E211  and  E212. 
respectively. 

b.  Meet  the  physical  standards  in 
C820. 

c.  Bear  a  delivery  address  that 
includes  the  corred  numeric  ZIP+4 
code,  numeric  5-digit  ZIP  Code,  or 
numeric  equivalent  to  the  delivery  point 
barcode  (DPBC). 

d.  Meet  the  address  quality  and 
coding  standards  of  A800  and  A950. 

e.  Have  the  corred  5-digit,  2aP+4,  or 
UPBC  subjed  to  C840,  except  for  pieces 
in  spedfic  portions  of  mailings  prepared 
under  M897. 

f.  Be  presorted  and  dociunented  as 
specified  in  M897. 

g.  Meet  the  postage  payment 
standards  in  P013  and  P200. 

3.2  Rate  Application 

Barcoded  rates  apply  to  each  piece 
that  also: 

a.  Is  corredly  presorted  imder  M897 
into  the  qualifying  groups  described  in 
3.6. 

b.  Bears  the  corred  ZIP+4  or  DPBC 

3.3  Optional  Preparatioa 

At  the  mailer's  option,  barcoded 
Prefaned  Periodicds  may  be  prepared 
under  the  standards  for  Regular 
Periodicals  in  M820,  including  presort. 
Under  this  option,  Preferred  Periodicals 
can  claim  Level  H  or  Level  G/J  rates, 
and  may  be  combined  (comailed)  with 
Regular  Periodicals  in  the  same  mailing, 
if  all  corresponding  eligibility  standards 
in  E231  and  E241  for  3/5  and  Basic, 
respectively,  are  met,  except  that  pieces 
in  3-digit  packages  could  eam  the  Level 
H  rate  only  when  prepared  for  the 
imique  3-digit  ZIP  Coide  destinations 
identified  in  L002,  Column  A.  Presort  of 
the  combined  mailing  is  based  on  the 
total  combined  volume  of  pieces. 

3.4  5-Digit  Barcodes 

Barcoded  rate  mailings  may  include 
pieces  with  corred  5-digit  barcodes  if 
those  pieces  meet  the  standards  in  3.1 
through  3.3  and  the  standards  for  5-digit 
barcodes  in  C840.  Pieces  with  a  5-digit 
barcode  could  be  eligible  for  a  presort 
rate  under  3.6. 
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3  J    8S%Riile 

At  least  85%  oflsll  pieoes  in  a 
Barcoded  rate  mailing  (regardless  of 
present  or  rate)  miMt  bear  the  correct 
ZIP44  cw  DPBC  fc«  the  delivery  address, 
as  defined  by  the  standards  for  address 
quality  and  coding  accuracy  in  A800 
and  A950.  The  SSpd  requirement  applies 
to  each  mailing  unless  excepted  by 
other  standards.  Ehrcoded  rate  mailings 
not  meeting  the  8)%  rule  must  be 
prepared  under  conesponding 
standards  in  M89]t. 

3.6    QnalifyiBg  PreMHl 

Barcoded  and  presort  rates  apply  as 
follows: 

a.  In  5-digit  packages  of  six  or  more 
pieces  each,  ZIP-M  or  EIPBC  pieces 
qualify  for  the  LeK|Bl  H5/)5  Barcoded 
rates:  S'digit  barcdded  pieces  (and 
nonbanxMMd  pieces  where  permitted) 
qualify  for  the  Level  HS/J5  presort  rates. 

b.  In  opti(Hial  dty  or  unique  3-digit 
packages  of  six  or  mora  pieoes  eech. 
ZIP-f4  OT  DPBC  pieoes  qualify  for  the 
Level  H3/J3  Barcoded  rates;  5-digit 
barcoded  pieoes  qualify  for  the  Level 
H3/J3  presort  ratcHl. 

c.  In  nonimique!  3-digit  and  SCF 
packages,  or  in  5-4igit,  optional  dty.  or 
unique  3-digit  pecMges  of  fewer  than 
six  pieces,  or  in  reeimtal  packages, 
ZIP44  XX  IX>BC  pieces  qualify  for  the 
Level  G/Jl  Barcoded  rates;  5-digit 
barcoded  pieces  q^ialify  for  the  Level  G/ 
Jl  presort  rates.     { 

E2S0    Destinatioii  Entry 

1.0    DSC7 


1.1    EUgibtbty 

Copies  not  eligille  for  in-county  rates 
qualify  for  the  destination  SCF  (DSCF) 
rates  if: 

a.  For  Publicatiqns  Service 
publications,  the  cjopies  are  addressed 
for  delivery  in  the  service  area  of  the 
SCF  at  which  theyjare  entered,  and 
prepared  in  a  3-dint  or  finer  sack  or 
tray,  or  an  SCF  or  finer  pallet. 

b.  For  other  Peribdicals  publications, 
the  copies  are  addressed  for  delivery  in 
the  sune  SCF  service  area  as  the  entry 
post  office,  regardless  of  the  type  of 
package,  pallet,  sa^,  or  tray  in  which 
they  are  prepared. 

1^ 
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DSCF  rates  include  a  pound  rate  and 
a  discount  per  pieie.  Pieces  claimed  at 
DSCF  rates  must  also  meet  the  standards 
for  any  automation  or  presort  rate 
claimed  and  for  the  potstage  payment 
method  used. 

Publications  miist  have  an  authorized 
mtry  at  each  post  Office  where  mail  is 


deposited  at  DSCF  rates.  Only  copies 
deposited  according  to  the  distribution 
plan  authorized  for  that  entry  may  be 
claimed  at  these  rates.  DSCF  rate  mail 
must  be  deposited  at  locations  and 
times  specified  by  the  entry  office 
postmaster. 

1.4    Documentation 

Subject  to  P012.  the  publisher  must  be 
able  to  show  compliance  with  1.1 
through  1.3.  e.g.,  by  package,  bundle. 
aadt,  tray,  ta  {Mllet  destination  (as 
appropriate),  and  the  number  of  pieoes 
by  presort  level  for  each  5-digit  ZIP 
Code  destination  eligible  for  DSCF  rates. 

2.0    DDU 


2.1  EligUlity 

The  destination  delivery  unit  (DDU) 
rate  applies  to  pieoes  entraed  at  the 
focility  designated  by  die  USPS  where 
sequencing  is  pwionned  for  the  carrier 
route  (dty  carrier  route,  rural  route-, 
highway  contrad  route,  post  ofllce  box 
section,  or  general  delivery  unit)  serving 
the  delivery  address  on  the  mailpiece. 
Copies  claimed  at  DDU  rates  must  be 
part  of  a  carrier  route  package  placed  in 
a  carrier  route  or  5-digit  carrier  routes 
sack  or  tray  under  M210,  or  correctly 
palletised  under  Kf045,  and  otherwise 
eligible  for  and  claimed  at  a  carrier 
route  or  Level  I  or  K  rate.  Except  for  the 
standards  applicable  to  preparing  caiiier 
route  or  walk-sequence  rate  mail,  there 
is  no  additional  minimiiin  volume 
reqiiired  for  a  DDU  rate  mailing. 

2.2  latae 

DDU  rates  indude  a  pound  rate  and 
a  discount  per  piece.  Pieces  claimed  at 
DDU  rates  must  also  meet  the  standards 
for  any  discount  or  rate  claimed  and 
postage  payment  method  used.  A 
mailing  may  contain  copies  claimed  at 
DDU  rates  and  other  copies  claimed  at 
other  rates  if  permitted  by  standard.  No 
separation  by  rate  is  required. 

2.3  Maximum  Volume 

Except  under  2.4,  the  same  mailer 
may  not  present  for  verificatiim  and 
acceptance  more  than  four  DDU  rate 
mailings  at  the  same  destination  postal 
fadlity  (or  another  acting  as  its  agent)  in 
any  24-hour  period.  This  limit  may  be 
waived  if  local  conditions  permit.  A 
mailer  may  ask  for  such  a  waiver  when 
scheduling  deposit  of  the  mailings. 
There  is  no  maximum  for  plant-verified 
drop  shipments.  This  standvd  does  not 
apply  to  mailings  presented  to  either  the 
publication's  authorized  original  entry 
post  office  or  an  authorized  additional 
entry  serving  the  place  where  the  copies 
were  prepared  for  mailing,  if  that  entry 
post  office  is  the  destination  postal 


facility  at  which  the  DDXJ  rate  copies 
must  be  deposited. 

2.4  Authorized  Entry 

Publications  must  have  an  authorized 
entry  at  each  post  office  where  mail  is 
entered  at  DDU  rates.  Only  omies 
entered  according  to  the  distribution 
plan  authorized  for  that  entry  may  be 
claimed  at  these  rates.  DDU  rate  mail 
must  be  d^Kwited  at  locations  and 
times  spedfied  t»y  the  entry  office, 
postmaster. 

2.5  Scheduling 

Mailws  may  schedule  deposit  of  DDU 
rate  mailings  at  least  24  houn  in 
advance  by  contacting  the  distrid  office 
in  whose  service  area  the  destinati<m 
fodlity  is  located.  Mailera  must  follow 
the  scheduled  deposit  time  provided. 
Mailera  may  request  standing 
appointments  for  renewable  6-month 
periods  by  written  application  to  the 
distrid  office  in  whose  service  area  the 
destination  fodlity  is  located.  Mixed 
loads  of  Periodicals  and  Standard  Mail 
require  advanced  appointments  for 
deposit 

2.i    DocumentatioB 

Subjed  to  P012,  the  publisher  must  be 
able  to  show  compliance  with  2.1 
through  2.5.  If  a  carrier  route  rate  is 
claimed,  the  publisher  must  show  the 
number  of  copies  and  pieces  for  each 
carrier  route.  If  a  walk-sequence  rate  is 
claimed,  the  publisher  must  provide  the 
documentation  required  by  the 
corresponding  standards. 

E270    Preferred  Rates 

[hi  1.1. 1.2c.  2.1.  5.1, 6.1.  and  6.2. 
replace  "second-class"  with 
"Periodicals";  in  1.3.  replace  "seomd- 
class  mailing  privileges"  with 
"Periodicals  mailing  privileges.") 

1.0    IN-COUNTY  RATES 


1.6    IMHJRate 

Subjed  to  E250.  the  DDU  piece  rate 
applies  to  each  piece  claimed  in  the 
pound  rate  portion  at  the  DDU  rate. 

2.0    NONPROFIT  RATES— IBASIC 
INFORMATION 


2.4    Destinatiaa  Entry  Rates 

Subjed  to  E250.  the  DDU  or  DSCF 
piece  rate  applies  to  each  piece  claimed 
in  the  pound  rate  portion  at  the 
corresponding  rate. 

(Delete  current  2.5.) 


5.0    CLASSROOM  RATES 


5.5    Destination  Entry  Rates 

Subjed  to  E250,  the  DDU  or  DSCF 
piece  rate  applies  to  each  piece  claimed 
in  the  pound  rate  portion  at  the 
corresponding  rate. 
[Delete  current  5.6.) 

6.0    SOENCE-OF-AGRICULTURE 
RATES 


6.5    Destination  Entry  Rales 

Subjed  to  E250,  the  DDU  or  DSCF 
piece  rate  applies  to  each  piece  claimed 
in  the  pound  rate  portion  at  the 
corresponding  rate. 
[Delete  current  6.6.) 
[Delete  current  E300  and  E400;  no 
change  to  E500.] 
•        *        •        •        * 

E600    Standard  Mail 

E610    Basic  Standards 

E61 1    Standards  Applicable  to  All 
Standard  Mail 

1.0  GENERAL  INFORMATION 

1.1  Definition 

Standard  Mail  consists  of  mailable 
matter  that  is  neither  mailed  or  required 
to  be  mailed  as  First-Class  Mail  nor 
entered  as  Periodicals  mail  (except  as 
permitted  or  required  by  standard). 
Standard  Mail  includes  matter  formerly 
classified  as  third-class  and  fourth-class 
mail.  Though  combined  in  Standard 
Mall,  matter  from  each  former  class 
remains  subjed  to  separate  and  spedfic 
classification,  eligibility,  and 
preparation  standards.  Matter  formerly 
classified  as  third-class  mail  is  referred 
to  as  Standard  Mail  (A);  matter  forimerly 
classified  as  fourth-class  mail  is  referred 
to  as  Standard  Mail  (B).  Use  of  the 
unmodified  term  "Standard  Mail" 
indicates  that  the  reference  applies  to 
both  former  third-class  and  former 
fourth-class  matter. 

1.2  Not  Sealed 

Standard  Mail  is  not  sealed  against 
postal  inspection.  Regardless  of  physical 
closure,  the  mailing  of  articles  at 
Standard  Mail  rates  is  consent  by  the 
mailer  to  postal  inspection  of  the 
contents. 

1.3  Written  Additions 

Maridngs  that  have  the  charader  of 
pereonal  correspondence  require,  with 
certain  exceptions,  additional  postage  at 
the  First-Class  rates.  These  written 
additions  and  enclosures  do  not  require 
additional  Firet-Class  postage  and  may 


be  placed  on  the  wrapper,  on  a  tag  or 
label  attached  to  the  outside  of  a  parcel, 
or  inside  a  parcel,  either  loose  or 
attached  to  an  article: 

a.  Marks,  numbers,  names,  or  letters 
describing  the  contents. 

b.  Words  or  phrases  such  as  "Please 
Do  Nd  Open  Until  Christmas,"  "Happy 
Birthday,  Mother." 

c.  Instructions  and  directions  for  the 
use  of  the  item  mailed. 

d.  A  manuscript  dedication  or 
inscription  not  having  the  natiue  of 
personal  correspondence. 

e.  Marks  to  call  attention  to  words  or 
passages  in  the  text. 

f.  Corrections  of  typographical  errore 
in  printed  matter. 

g.  Manuscripts  accompanying  related 
proof  sheets  and  corredions  of  proof 
sheets  including  corredions  of 
typographical  and  other  errors,  changes 
in  the  text,  insertions  of  new  text, 
marginal  instrudions  to  the  printer,  and 
corredive  rewrites  of  parts. 

b.  Handstamped  imprints,  unless  the 
added  material  is  in  itself  personal  or 
converts  the  original  matter  to  a 
personal  communication. 

i.  Matter  mailable  separately  as 
Standard  Mail  (A)  printed  on  the 
wrapper,  envelope,  tag.  or  label. 

1.4  Invoice 

An  invoice,  whether  it  also  serves  as 
a  bill,  may  be  enclosed  or  placed  in  an 
envelope  (marked  "Invoice  Enclosed") 
attached  to  the  outside  of  a  Standard 
Mail  mailpiece  if  it  relates  solely  to  the 
matter  with  which  it  is  mailed.  The 
invoice  may  show: 

a.  Names  and  addresses  of  the  sender 
and  addressee. 

b.  Names  and  quantities  of  the  articles 
enclosed,  descriptions  of  each  (e.g., 
price,  tax,  style,  stock  nimiber,  size,  and 
quality,  and,  if  defective,  nature  of 
defects). 

c.  Order  or  file  number,  date  of  order, 
date  and  manner  of  shipment,  shipping 
weight,  postage  paid,  and  initials  or 
name  of  packer  or  checker. 

1.5  Incidental  First-Class  Attachments 
and  Endosures 

Incidental  First-Class  matter  may  be 
enclosed  in  or  attached  to  Standard  Mail 
(A)  merchandise  (including  books  but 
excluding  merchandise  samples)  or  any 
Standard  Mail  (B)  mailpiece  without 
payment  of  First-Class  postage.  An 
inddental  Firat-Class  attachment  or 
enclosure  must  be  matter  that,  if  mailed 
separately,  would  require  Firet-Class 
postage,  is  closely  associated  with  but 
secondary  to  the  host  piece,  and  is 
prepared  not  to  encumber  postal 
processing.  An  incidental  First-Class 
attachment  or  enclosxire  may  be  a  bill 


for  the  produd  or  publication,  a 
statement  of  account  for  past  products 
or  publications,  or  a  personal  message 
or  greeting  included  with  a  product, 
publication,  or  parcel.  Postage  at  the 
Standard  Mail  rate  applicable  to  the 
host  piece  is  based  on  the  combined 
weight  of  the  host  piece  and  the 
inddental  First-Class  attachment  or 
enclosure. 

1.6  Fees 

The  fee  for  manual  or  automated 
address  correction  service  is  charged  per 
notice  issued. 

1.7  Addressing 

Each  piece  of  Standard  Mail  must 
bear  a  delivery  address.  Alternative 
address  formats  or  detached  address 
labels  may  be  used,  subjed  to  A040  or 
A060,  respedively. 

1.8  Documentation 

A  mailing  statement,  completed  and 
signed  by  the  mailer,  using  the  correct 
USPS  form  or  an  approved  facsimile, 
must  be  submitted  with  each  mailing 
except  for  single-piece  rate  mailings  in 
which  the  correct  postage  is  affixed  to 
each  piece.  Supporting  documentation 
might  be  required  by  the  standards  for 
the  rate  claimed  or  postage  payment 
method  used. 

E612    A  dditional  Standards  Applicable 
to  Standard  Mail  (A) 

1.0    WEIGHT 

Standard  Mail  (A)  must  weigh  less 
than  16  ounces. 

2.0  CONTENT 

2.1  Circulan 

Qrculars,  including  printed  lettera 
that,  according  to  internal  evidence,  are 
being  sent  in  identical  terms  to  more 
than  one  person,  are  Standard  Mail  (A). 
A  circular  does  not  lose  its  character  as 
such  when  a  date  and  the  names  of  the 
addressee  and  sender  are  written 
therein,  nor  by  the  corredion  in  writing 
of  typographical  errors. 

2.2  Printed  Matter 

Printed  matter  weighing  less  than  16 
oimces  may  be  sent  as  Standard  Mail 
(A).  For  this  standard,  printed  matter 
means  paper  on  which  words,  letters, 
charaders,  figures,  or  images,  or  any 
combination  of  them,  not  having  the 
charader  of  a  bill  or  statement  of 
account  or  of  adual  or  personal 
correspondence,  are  reproduced  by  any 
process  other  than  handwriting  or 
typewriting. 

2.3  Computer-Prepared  Material 

Computer-prepared  material  is 
considered  printed  matter,  h  is  not 
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considered  to  ha^  the  character  of 
actual  or  personal  correspondence 
merely  because  it  contains: 

a.  Specific  information  about  a 
product  offered  for  sale  or  lease  (e.g., 
size,  color,  price)  |or  a  service  being 
oflered  (e.g.,  the  4ame.  address,  and 
telephone  numbed  of  a  company 
representative). 

b.  Information  relating  the  addressee 
directly  to  an  advertised  product  or 
service. 

c.  Infonnation  Aicfa  as  the  amount 
paid  far  a  previous  purchase,  pledge,  or 
donation,  when  associated  with  a  sales 
promotion  or  solicitation  for  donaticMis. 

3.0  ENCLOSURfSAND 
ATTACHMENTS 

3.1  N— iitfiiiimHil  Flnt-dass 


Letters  or  other  pieces  of 
noninddental  First-Class  Mail,  subject 
to  postage  at  First-Class  rates,  may  be 
enclosed  mth  Standard  Mail  (A). 
Postage  for  the  Fisst-Class  enclosure 
must  be  placed  on  the  outside  of  the 
mailpiece.  It  may  be  affixed  separately 
or  added  to  the  postage  for  the  host 
piece.  The  mailer  must  place  the 
endorsement  "Firtt-Class  Mail 
Enclosed"  on  the  inailpiece,  below  the 
postage  and  above  the  address. 

3.2  Noniaddnit^  Fint-Claas 
AttaduMnts 

Letters  or  other  pieces  of 
nonincidental  Firft-Class  Mail  may  be 
placed  in  an  envelope  and  securely 
attached  to  the  address  side  of  a 
Standard  Mail  (A)  mailpiece  or  of  the 
principal  mailpieOe,  as  applicable. 
Combination  envsjlopes  or  containers 
with  separate  parts  for  the  two  classes 
of  mail  may  be  us«d.  The  names  and 
addresses  of  the  sender  and  addressee 
must  be  placed  on  both  the  principal 
mailpiece  and  the  attachment. 
Alternatively,  the  sender's  name  and 
address  must  be  placed  on  one  part  and 
the  addressee's  name  and  address  on  the 
other.'  If  the  mailpiece  is  a  combination 
container  with  inseparable  parts  or 
compartments,  the  names  and  addresses 
may  appear  on  on|y  one  part.  The 
applioible  Standald  Mail  (A)  postage  for 
the  Standard  Mail  (A)  matter  must  be 
prepaid  and  placed  in  the  upper  right 
comer  of  the  address  space.  Postage  at 
the  applicable  Fir^t-Class  rate  must  be 
paid  for  and  affix^  to  the  FLrst-Class 
attachment,  unlesi  other  payment 
methods  are  permitted  by  standard. 

3.3  Attachment  #f  Other  Standard 
Mail  (A)  Matter 

The  front  cover  page  or  the  back  cover 
page  of  a  Standarq  Mail  (A)  mailpiece 


may  bear  an  attachment  that  is  other 
Standard  Mail  (A)  matter  if: 

a.  Each  piece  in  the  mailing  bears  the 
same  attadunent. 

b.  Hie  material  qualifies  for  and  is 
mailed  at  bulk  rates. 

c.  The  pieces  bearing  the  attachment 
are  laiger  than  6  by  11  inches. 

d.  The  attachment  is  secured  so  as  not 
to  interfere  with  processing  or  delivery. 
Folded  or  multipage  attachments  must 
be  secured  to  prevent  opening  during 
hmdling. 

e.  The  mailing  is  presorted  to  carrier 
routes. 

3.4    Protective  Cavers 

A  protective  cover  (outsert)  on  a 
catalog  or  book  must  fully  cover  (to 
within  3/4  inch  of  each  edge)  the  main 
body  of  the  catalog  or  book,  frvnt  and 
back,  or  the  entire  piece  must  be 
enclosed  in  a  wrapper  (a  fuU  sleeve  or 
envelope). 

4.0  BULK  RATES 

4.1  General  Inferaiadon 

Bulk  rates  apply  to  mailings  meeting 
the  basic  standards  in  E611  and  the 
standards  for  presort,  automation,  and 
destination  entry  in  E630.  E640.  and 
E650,  respectively,  as  appropriate  for 
the  rate  claimed.  Nonprofit  rates  may  be 
used  only  by  organizations  authorized 
by  the  USPS  under  E670.  Bulk  rate 
Standard  Mail  (A)  may  not  use  registry, 
insurance,  special  delivery,  special 
handling,  certified,  return  receipt  for 
merchandise,  and  COD  services.  Not  all 
processing  categories  qualify  for  every 
bulk  rate. 

4.2  Muumani  Per  Piece  Rales 

The  minimum  per  piece  rates  (i.e.,  the 
minimum  postage  that  must  be  paid  for 
each  piece)  apply  to  Automation  rate 
and  Enhanced  Carrier  Route  rate  pieces 
weighing  0.2059  pound  (3.2941  ounces) 
or  less.  Regular  rate  pieces  weighing 
0.2067  pound  (3.3067  ounces)  or  less, 
and  nonprofit  rate  pieces  weighing 
0.2149  pound  (3.4383  ounces)  or  less. 
The  base  postage  rate  applies  to  pieces 
meeting  minimum  preparation 
standards  (e.g.,  basic  presort)  and  may 
be  reduced  if  additional  standards  are 
met.  For  the  minimum  per  piece  rates, 
mail  is  generally  categorized  as  either 
"lettere"  or  "other  than  lettere,"  based 
on  the  letter-size  standard  in  COSO  that 
disregards  address  placement  The 
exception  is  for  Automation  rates, 
which  are  applied  to  the  "other  than 
letters"  category,  based  on  the  standards 
in  C820.  AddrMs  placement  is  also  used 
to  apply  the  aspect  ratio  standard  for 
letter-size  automation  rates  in  C810. 


4.3  Piece/Povad  Rates 

Pieces  exceeding  the  weight  limits 
specified  in  4.2  are  subject  to  a  two-part 
piece/pound  rate  that  includes  a  fixed 
charge  per  piece  and  a  variable  pound 
charge  based  on  weight.  The  base 
postage  rate  applies  to  pieces  meeting 
the  minimum  preparation  standards 
(e.g.,  basic  presort)  and  might  be 
reduced  if  additional  standards  are  met 

4.4  Net  Postage 

The  net  postage  rate  that  must  be  paid 
is  either  the  minimum  per  piece  rate  or 
the  piece/pound  rate,  as  reduced  in 
either  case  by  one  or  mme  discounts  for 
which  the  piece  might  be  eligible.  The 
net  postage  rate  is  commonly  designated 
by  the  name  of  the  primary  discount 
(e.g.,  carrier  route  rate,  Barcoded  rate, 
DBMC  rate). 

4.5  Miaimnm  lolk  Rate 

Postage  is  computed  at  the  applicable 
rates  on  the  entire  bulk  mailing  to  be 
mailed  at  one  time.  Except  as  noted  in 
4.6,  the  total  postage  paid  on  any  bulk 
mailing  may  not  be  lower  than  the 
amoimt  determined  by  multiplying  the 
proper  minimum  per  piece  rate  (less 
applicable  discounts)  by  the  total 
niunber  of  mailpieces.  If  the  total 
postage  computed  at  poimd  rates,  after 
adding  any  adjustment  for  presort  level, 
is  less  than  the  minimum  postage 
charge,  postage  must  be  computed  at  the 
minimum  per  piece  rate. 

4.8    Exception 

When  the  postage  computed  at  the 
bulk  Standand  Mail  (A)  rates  is  higher 
than  a  Standard  Mail  (B)  rate  for  which 
the  matter  and  the  mailing  could  qualify 
except  for  its  weight,  the  Standard  Mail 
(B)  rate  may  be  paid  without  adding 
needless  weight  All  other  standards  for 
bulk  Standard  Mail  (A)  apply. 

4.7    Annual  Fees 

Bulk  rate  Standard  Mail  (A)  is  subject 
to  an  annual  fee  once  each  12-month 
period.  The  fee  may  be  paid  in  advance 
only  for  the  next  year  and  only  during 
the  last  30  days  of  the  current  service 
period.  The  fee  charged  is  that  in  effect 
on  the  date  of  payment.  Other  standards 
apply,  based  on  how  postage  is  paid: 

a.  When  mailings  are  paid  wiUi  meter 
or  precanceled  stamps,  each  mailer  who 
enters  mailings  at  the  regular  or 
nonprofit  bulk  rates  must  pay  an  annual 
bulk  mailing  fee  at  each  post  office  of 
mailing.  Persons  or  organizations  paying 
this  fee  may  enter  mail  of  their  clients 
as  well  as  their  own  mail. 

b.  When  a  mailing  is  paid  with  a 
permit  imprint,  the  mailer  whose  permit 
imprint  is  on  the  mailpiece  must  put 
that  permit  niunber  on  the  mailing 


statement  and  must  pay  the  annual  bulk 
mailing  fee  for  that  permit.  This  fee  is 
separate  from  the  fee  that  must  be  paid 
when  applying  to  use  permit  imprints. 

4J    Meipng 

Generally,  mailera  may  merge  similar 
bulk  Standard  Mail  (A)  matter  prepared 
for  mailing  at  the  same  time  into  a 
single  mailing.  Difiierences  in  text, 
address  labels,  and  address  lists  or  list 
key  niunbera  do  not  prohibit  the  mailer 
bom  merging  and  presorting  mailings. 
Pieces  with  difiierent  methods  of  postage 
payment  may  be  combined  in  the  same 
mailing  only  if  authorized  by  the  USPS. 
Pieces  of  nonidentical  weight,  if  merged 
in  the  same  mailing,  must  bear  the 
correct  postage  when  mailed,  unless 
otherwise  authorized  by  the  USPS. 
Pieces  at  Nonprofit,  Regular,  Enhanced 
Carrier  Route,  and  Automation  rates 
must  be  prepared  as  separate  mailings 
unless  specifically  excepted.  Only 
Regular,  Enhanced  Carrier  Route,  and 
Automation  may  be  reported  on  the 
same  mailing  statement  and 
documentation. 

4.9    Preparati<m 

Each  Nonprofit,  Regular,  Enhanced 
Carrier  Route,  or  Automation  rate 
mailing  must  be  prepared  imder  these 
general  standards: 

a.  All  pieces  in  a  mailing  must  be  of 
the  same  processing  category,  except 
that  irregular  and  machinable  parcels 
may  be  commingled  in  5-digit  sacks  or 
on  5-digit  pallets. 

b.  Each  mailing  must  contain  at  least 
200  pieces  or  50  pounds  of  pieces.  Other 
voliune  standards  can  also  apply,  based 
on  the  rate  claimed. 

c.  All  pieces  in  a  bulk  mailing  must 
be  maikMl  and  presorted  together  imder 
the  standards  in  M600  applicable  to  the 
rate  claimed. 

d.  Each  piece  must  bear  the 
addressee's  name  and  delivery  address, 
including  the  correct  ZIP  Code  or  ZIP+4 
code,  unless  an  alternative  address 
format  is  used  subject  to  A040.  Pieces  in 
automation  rate  mailings,  or  pieces 
prepared  with  detached  address  labels, 
are  subject  to  additional  standards. 

e.  Postage  must  be  paid  under  the 
standards  in  P600  with  precanceled 
stamps,  postage  meter,  or  permit 
imprint. 

f.  Mailings  must  be  documented 
imder  P012  and  the  standards  for  the 
rate  claimed. 

g.  Each  piece  must  meet  the  standards 
applicable  to  any  other  rate  or  discount 
claimed. 

h.  Any  POSTNET  barcode  on  a 
mailpiece  must  meet  the  standards  in 
C840  and  A950  and  be  the  correct 
barcode  for  the  delivery  address. 


i.  Mailings  must  be  deposited  at  a 
business  mail  entry  unit  of  the  post 
office  where  the  postage  permit  or 
license  is  held  and  the  annual  bulk  fee 
paid,  unless  deposit  elsewhere  is 
permitted  by  standard. 

E613    Additional  Standards  Appliqable 
to  Standard  Mail  (B) 

1.0    WEIGHT 

Standard  Mail  (B)  consists  of  mailable 
matter  that  (except  Special  or  Library 
Mail)  weighs  16  ounces  or  more. 

2.0  ZONED  RATES 

2.1  Required  Mailing  OfiBce 

Zone-rated  Standard  Mail  (i.e.,  parcel 
post  and  bound  printed  matter)  must  be 
mailed  at  the  post  office  from  which  the 
zone  rate  postage  was  computed,  except 
under  2.2  and  2.3. 

2.2  Redirected  Mailings 

Mailera  who  present  large  volumes  of 
zone-rated  Standard  Mail  might  be 
allowed  or  directed  to  deposit  such 
mailings  at  another  postal  facility  when 
processing  or  logistics  make  such  an 
alternative  desirable  for  the  USPS, 
subject  to  these  conditions: 

a.  Zoned  postage  need  not  be 
recomputed  if  both  the  original  post 
office  of  mailing  and  the  alternative 
facility  to  which  the  mailing  is 
redirected  use  the  same  zone  chart  for 
computing  zone-rated  postage,  based  on 
the  3-digit  prefix  of  their  ZIP  Codes. 

b.  Postage  must  be  recomputed  on 
pieces  in  mailings  redirected  to  a  postal 
facility  that  uses  a  different  zone  chart 
for  computing  zone-rated  postage. 

c.  Postage  for  pieces  claimed  at  the 
local  zone  rates  must  be  recomputed  at 
the  applicable  zone  rate  for  the  post 
office  to  which  the  mailing  was 
redirected.  Postage  might  also  be 
recomputed  for  other  pieces  that  were 
ineligible  for  the  local  zone  rates  but 
that  could  become  eligible  at  the  post 
office  to  which  the  mailing  was 
redirected. 

2.3  BMC  Acceptance 

Mailers  may  present  zone-rated 
Standard  Mail  at  a  BMC  for  acceptance 

if: 

a.  Metered  postage  is  paid  through  a 
postage  meter  licensed  at  the  BMC 
parent  post  office,  or  permit  imprint 
postage  is  paid  through  an  advance 
deposit  account  at  the  BMC  parent  post 
office  or  another  post  office  in  the  BMC 
service  area,  unless  othenvise  permitted 
by  standard. 

b.  Zoned  postage  is  computed  from 
the  BMC  parent  post  office. 

c.  The  BMC  is  authorized  by  Form 
4410  to  act  as  acceptance  agent  for  the 
entry  post  office. 


3.0    ADDRESSING 

All  Standard  Mail  (B)  must  bear  the 
sender's  return  address  and,  except  for 
single-piece  rate  parcel  post,  the  address 
on  each  piece  must  include  the  correct 
ZIP  Code  or  ZIP-t-4  code. 

E620    Single-Piece  and  Nonpresort 
Bulk  Standard  Mail 

E621    Single-Piece  Standard  Mail  (A) 

1.0  SINGLE-PIECE  RATE 

1.1  Rate  Applicatiea 

Single-piece  rate  Standard  Mail  (A)  is 
Standard  Mail  (A)  matter  not  prepared 
as  required  for  a  bulk  rate.  The  single- 
piece  rates  are  applied  to  each  piece  (or 
each  item  mailed  under  1.2)  based  on  its 
weight.  If  the  computed  single-piece 
Standard  Mail  (A)  rate  is  higher  than 
any  Standard  Mail  (B)  rate  for  which  the 
mail  could  qualify  except  for  weight,  the 
lower  Standard  Mail  (B)  rate  may  be 
paid;  all  other  standards  for  single-piece 
Standard  Mail  (A)  apply. 

1.2  Keys  and  IdentificatioB  Devices 

Keys  and  identification  devices 
(identification  cards  or  uncovered 
identification  tags)  may  be  mailed  as 
single-piece  Standard  Mail  (A)  if  they 
bear,  contain,  or  have  securely  attached 
instructions  to  return  to  a  name  and 
complete  address  of  a  person, 
organization,  or  concern  and  a  statement 
guaranteeing  postage  payment  on 
delivery. 

1.3  Nonstandard  Surcharge 

A  nonstandard  surcharge  is  assessed 
on  each  single-piece  Standard  Mail  (A) 
mailpiece  weighing  1  ounce  or  less 
(except  for  keys  and  identification 
devices)  that  exceeds  the  size  limits  in 
C600. 

1.4  Preparation 

Keys  and  identification  devices  must 
be  prepared  under  1.2.  Each  other 
single-piece  rate  Standard  Mail  (A) 
piece  must  have  a  delivery  address  and 
the  endorsement  "Standard  Mail."  No 
minimum  quantity  is  required  unless 
postage  is  paid  with  a  permit  imprint  (in 
which  case  the  mailing  must  contain 
200  pieces  or  50  pounds  of  pieces). 
There  are  no  presort  standards,  but  five 
or  more  metered  letter-size  pieces  and 
any  permit  imprint  pieces  must  be 
"faced"  (so  that  the  addresses  face  in 
one  direction)  and  bundled,  boxed,  or 
packaged. 

1.5  Postage  Payment  and 
Documentation 

Except  for  keys  and  identification 
devices,  full  postage  must  be  either 
affixed  in  adhesive  stamps,  precanceled 
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stamps,  or  meter  postage  or  paid  with 
pennit  imprint.  jDociunentation  of 
postage  is  required  for  mailings  paid 
with  precancelad  stamps,  meter  postage, 
or  permit  imprint  if  all  pieces  in  the 
mailing  are  not  of  identical  weight.  A 
mailing  statement  is  required  only  if 
postage  is  paid  with  a  permit  imprint. 

1.6    Place  of  Muling 

Pieces  paid  wiith  adhesive  stamps  may 
be  deposited  into  collection  boxes  or 
other  places  where  mail  is  accepted. 
Pieces  paid  witk  meter  postage, 
precanceled  stainps,  or  permit  imprint 
must  be  taken  to  the  post  office  where 
the  license  or  permit  is  held,  unless  the 
USPS  authorize^  otherwise. 

E622    Parcel  P9st 

1.0  BASIC  STANDARDS 

1.1  Description 

Any  Standard  Mail  (B)  mattw  may  be 
mailed  at  parcel  post  rates.  Parcel  post 
rates  are  based  on  zones,  on  whether  a 
parcel  is  mailediand  delivered  within  a 
BMC  or  ASF  seivice  area  (as  shown 
below),  and  on  ^e  weight  of  the  piece. 


1.3 


EnchMorea 


Parcel  post  mf  y  contain  any  printed 
matter  mailable  as  Standard  Mail  (A),  in 
addition  to  the  aodosures  and  additions 
listed  m  E611.  I 

(Delete  ciurent  1412.1.4;  insert  text  of 
current  E412.2.q  through  4.0  as  E622.2.0 
through  4.0.  respectively;  in  3.1.  replace 
"fourth-class"  writh  "Standard  Mail 
(B)";  no  other  cl^ange  in  text) 

E623    Bound  Ptinted  Matter 

1.0  BASIC  STANDARDS 

1.1  Descriptioa 

Bound  printed  matter  is  Standard 
Mail  wei^ng  at  least  1  pound  but  not 
more  than  10  pounds  and  meeting  the 
standards  in  E6tl  and  E613.  Bound 
printed  matter  rates  are  based  on  zones 
and  the  weight  of  the  piece. 

\JL    Characteristics 

Bound  printed  matter  must: 

a.  Consist  of  advertising,  promotional, 
directory,  or  editorial  material  or  any 
combination  of  these. 

b.  Be  securely  bound  by  permanent 
Costenings  such  as  staples,  spiral 
binding,  glue,  ot  stitching.  Looseleaf 
binders  and  similar  fastenings  are  not 
considered  permanent. 

c  Consist  of  sheets  of  which  at  least 
90%  are  imprinted  by  any  process  other 
than  handwriting  or  typewriting  with 
letters,  characters,  figures,  or  images,  or 
any  combinatioa  of  these. 


d.  Not  have  the  nature  of  personal 
correspondence. 

e.  Not  be  stationery,  such  as  pads  of 
blank  printed  forms. 

1.3  Combining  Pieces 

A  mailpiece  containing  two  or  more 
bound  printed  matter  pieces,  each 
weighing  less  than  1  pound  but  having 
a  total  weight  of  at  least  1  p>ound,  is 
mailable  at  the  bound  printed  matter 
rates. 

1.4  Enclosures 

In  addition  to  the  additions  and 
enclosures  listed  in  E611  and  E612, 
bound  printed  matter  may  contain: 

a.  Any  printed  matter  mailable  as 
Standard  Mail  (A). 

b.  A  merchandise  sample  attached  to 
a  boimd  page  or  to  a  permissible  loose 
mclosure,  if  the  sample  represents  only 
an  incidental  portion  of  the  bound 
printed  matter  piece  and  if  the  sample 
is  not  provided  exclusively  or  primarily 
as  a  premium  or  an  inducement 
promoting  the  sale  of  the  bound  printed 
matter  piece.  The  sample  may  be 
identified  as  a  "free  gift"  where  it  is 
clear  that  the  sample  is  offered  to  the 
addressee  to  market  the  gift  product  or 
promote  the  sale  of  the  bound  printed 
matter. 

[Delete  current  1.5.) 

E624    Special  Standard  Mail 

1.0  BASIC  STANDARDS 

1.1  Qnalification 

Special  Standard  Mail  is  Standard 
Mail  matter  meeting  the  standards  in 
E611,  E613,  and  those  below.  Special 
Standard  Mail  rates  are  based  on  the 
weight  of  each  piece  without  regard  to 
zone. 

1.2  Qualified  Items 

Only  these  articles  may  be  mailed  at 
the  Special  Standard  Mail  rates: 

a.  Books,  including  books  issued  to 
supplement  other  books  of  at  least  eight 
printed  pages,  consisting  wholly  of 
reading  matter  or  scholarly 
bibliography,  or  reading  matter  with 
incidental  blank  spaces  for  notations 
and  containing  no  advertising  matter 
other  than  incidental  aiuouncements  of 
books.  Advertising  includes  paid 
advertising  and  the  publishers'  own 
advertising  in  display,  classified,  or 
editorial  style. 

b.  16-millimeter  or  narrower  width 
films,  which  must  be  positive  prints  in 
final  form  for  viewing,  and  catalogs  of 
such  films  of  24  pages  or  more  (at  least 
22  of  which  are  printed).  Films  and  film 
catalogs  sent  to  or  bom  commercial 
theaters  do  not  qualify  for  the  Special 
Standard  Mail  rate. 


c.  Printed  music,  whether  in  bound  or 
sheet  form. 

d.  Printed  objective  test  materials  and 
their  accessories  used  by  or  in  behalf  of 
educational  institutions  to  test  ability, 
aptitude,  achievement,  interests,  and 
other  mental  and-personal  qualities  with 
or  without  answers,  test  scores,  or 
identifying  information  recorded 
thereon  in  writine  or  by  mark. 

e.  Sound  recordings  and  guides  or 
scripts  prepared  solely  for  use  with  such 
recordings.  Video  recordings  and  player 
piano  rolls  are  classified  as  sound 
recordings. 

f.  Playscripts  and  manuscripts  for 
books,  periodicals,  and  music. 

g.  Printed  educational  reference  charts 
designed  to  instruct  or  train  individuals 
for  improving  or  developing  their 
capabilities.  Each  chart  must  be  a  single 
printed  sheet  of  information  designed 
for  educational  reference.  The 
information  on  the  chart,  which  may  be 
printed  on  one  or  both  sides  of  the 
sheet,  must  be  conveyed  primarily  by 
graphs,  diagrams,  tables,  or  other 
nonnarrative  matter.  An  educational 
reference  chart  is  normally  but  not 
necessarily  devoted  to  one  subject.  A 
chart  on  which  the  information  is 
conveyed  primarify  by  textual  matter  in 
a  narrative  form  does  not  qualify  as  a 
printed  educational  reference  chart  for 
mailing  at  the  Special  Standard  Mail 
rates  even  if  it  includes  graphs, 
diagrams,  or  tables.  Examples  of 
qualifying  charts  include  maps 
produced  primarily  for  educational 
reference,  tables  of  mathematical  or 
scientific  equations,  noun  declensions 
or  verb  conjugations  used  in  the  study 
of  languages,  periodic  table  of  elements, 
botanical  or  zoological  tables,  and  other 
tables  used  in  the  study  of  science. 

h.  Looseleaf  pages  and  their  binders 
consisting  of  medical  information  for 
distribution  to  doctors,  hospitals, 
medical  schools,  and  medical  students. 

i.  Computer-readable  media 
containing  prerecorded  information  and 
guides  or  scripts  prepared  solely  for  use 
with  such  media. 

1.3  Loose  Enclosures 

In  addition  to  the  enclosures  and 
additions  listed  in  E611.  any  printed 
matter  that  is  mailable  as  Standard  Mail 
(A)  may  be  included  loose  with  any 
qualifying  material  mailed  at  the  Special 
Standard  Mail  rates. 

1.4  Enclosures  in  Books 

Enclosiues  in  books  mailed  at  Special 
Standard  Mail  rates  are  subject  to  these 
additional  standards: 

a.  Either  one  envelope  or  one 
addressed  postcard  may  be  bound  into 
the  pages  of  a  book.  If  also  serving  as  an 


order  form,  the  envelope  or  card  may  be 
in  addition  to  the  order  form  permitted 

by  1.4b. 

b.  One  order  form  may  be  bound  into 
the  pages  of  a  book.  If  also  serving  as  an 
envelope  or  postcard,  the  order  form 
may  be  in  addition  to  the  envelope  or 
card  permitted  by  1.4a. 

c.  Books  may  also  contain 
announcements  of  books  appearing  as 
book  pages.  These  announcements  must 
be  incidental,  exclusively  devoted  to 
books  and  without  extraneous 
advertising  of  book-related  materials  or 
services.  Announcements  may  fully 
describe  the  conditions  and  methods  of 
ordering  Ixx^  and  may  contain 
ordering  instructions  for  use  with  a 
separate  order  form.  No  more  than  three 
of  these  announcements  may  contain  as 
part  of  their  format  a  single  order  form, 
which  may  also  serve  as  a  postcard.  The 
order  forms  permitted  with  these 
announcements  are  in  addition  to,  and 
not  in  place  of,  order  forms  that  may  be 
enclosed  imder  1.4a  or  1.4b. 

(Delete  ourent  1.5.) 

E625    Library  Mail 

1.0  BASIC  STANDARDS 

1.1  Qualificatian 

Library  Mail  is  Standard  Mail  matter 
that  meets  the  standards  in  E611.  E613, 
and  those  below.  Library  Mail  rates  are 
based  on  the  weight  of  each  piece 
without  regard  to  zone. 

1.2  Qualified  Sender,  Eec^ient, 
Content 

Each  piece  must  show  in  the  address 
or  return  address  the  name  of  a  school, 
college,  university,  public  library, 
museum,  or  hert)arium  or  the  name  of 
a  nonprofit  religious,  educational, 
scientific,  philanthropic  (charitable), 
agricultural,  labor,  veterans,  or  fraternal 
organization.  For  Library  Mail 
standards,  these  nonprofit  organizations 
are  defined  in  E670.  Only  the  articles 
described  in  1.4  through  1.5  may  be 
mailed  at  the  Library  Mail  rate. 

1.3  Preparation 

When  1,000  or  more  pieces  of 
identical  weight  are  mailed  at  the 
Library  Mail  rates  during  a  single  day, 
the  pieces  must  be  prepared  under 
M630. 

1.4  Mailable  Items  Sent  Between 

The  following  items  may  be  mailed  at 
the  Library  Mail  rate  when  sent 
between:  (1)  schools,  colleges, 
universities,  public  libraries,  museiuns, 
and  herbariums  and  nonprofit  reUgious, 
educational,  scientific,  philanthropic 
(charitable),  agricultural,  labor,  veterans, 
and  fraternal  organizations  or 


associations;  (2)  any  such  institution, 
organization,  or  association,  and  an 
individual  who  has  no  financial  interest 
in  the  sale,  promotion,  or  distribution  of 
the  materials;  or  (3)  any  such 
institution,  organization,  or  association 
and  a  publisher,  if  such  institution, 
organization,  or  association  has  placed 
an  order  to  buy  such  materials  for 
delivery  to  itself: 

a.  Books,  consisting  wholly  of  reading 
matter,  scholarly  bibliography,  or 
reading  matter  with  incidental  blank 
spaces  for  notations  and  containing  no 
advertising  except  for  incidental 
announcements  of  books. 

b.  Printed  music,  whether  in  bound  or 
sheet  form. 

c.  Bound  volumes  of  academic  theses, 
whether  in  typewritten  or  dupUcated 
form. 

d.  Periodicals,  whether  bound  or 
unbound. 

e.  Soimd  recordings. 

f.  Other  library  materials  in  printed, 
duplicated,  or  photographic  form  or  in 
the  form  of  unpublidaed  manuscripts. 

S.  Museum  materials,  specimens, 
lections,  teaching  aids,  printed 
matter,  and  interpretive  materials  for 
infrMTning  and  furthering  the 
educational  work  and  interests  of 
museums  and  herbariiuns. 

1.5    Mailable  Hems  Sent  "To"  or 
"From" 

The  following  specific  items  may  be 
mailed  at  the  Lilwary  Mail  rate  when 
sent  to  or  from  schools,  colleges, 
universities,  public  libraries,  museums, 
and  herbariums  and  to  or  from  nonprofit 
religious,  educational,  scientific, 
philanthropic  (charitable),  agricultural, 
labor,  veterans,  or  fraternal 
organizations: 

a.  16-millimeter  or  narrower  width 
films,  filmstrips,  transparencies,  slides, 
and  microfihns.  All  must  be  positive 
prints  in  final  form  for  viewing. 

b.  Sound  recordings. 

c.  Museum  materials,  specimens, 
collections,  teaching  aids,  printed 
matter,  and  interpretive  materials 
intended  for  informing  and  furthering 
the  educational  work  and  interests  of 
museums  and  herbariimis. 

d.  Scientific  or  mathematical  kits, 
instruments,  or  other  devices. 

e.  Catalogs  of  the  materials  in  1.5a 
through  1.5d  and  guides  or  scripts 
prepared  solely  for  use  with  such 
materials. 

l.e    Endosures  in  Books  and  Sound 
Recordings 

Books  and  sound  recordings  mailed  at 
the  Library  Mail  rate  may  contain  these 
enclosures  as  well  as  the  additions  and 
enclosures  permitted  imder  E611: 


a.  Either  one  envelope  or  (me 
addressed  postcard.  If  also  serving  as  an 
order  form,  the  envelope  or  card  may  be 
in  addition  to  the  order  form  permitted 
by  1.6b. 

b.  One  order  form.  If  also  serving  as 
an  envelope  or  postcard,  the  order  form 
may  be  in  addition  to  the  envelope  or 
card  permitted  by  1.6a. 

c.  With  books,  announcements  of 
books  appearing  in  book  pages  or  as 
loose  enclosiu«s.  These  announcements 
of  books  must  be  incidental  and 
exclusively  devoted  to  books.  They  may 
not  contain  extraneous  advertising  of 
book-related  materials  or  services. 
Announcements  may  frilly  describe  the 
conditions  and  methods  of  ordering 
books  (such  as  by  membership  in  book 
clubs)  and  may  contain  ordering 
instructicms  for  use  with  the  single 
order  form  permitted  in  1.6b. 

d.  With  sound  recordings, 
announcements  of  sound  recordings 
appearing  on  title  labels,  on  protective 
sleeves,  on  the  carton  or  wrapper,  or  on 
loose  enclosures.  These  announcements 
of  sound  recordings  must  be  incidental 
and  exclusively  devoted  to  soimd 
recordings.  They  may  not  contain 
extraneous  advertising  of  recording- 
related  materials  or  services. 
Announcements  may  fully  describe  the 
conditions  and  methods  of  ordering 
sound  recordings  (such  as  by 
membership  in  sound  recording  clubs) 
and  may  contain  ordering  instructions 
for  use  with  the  single  order  form 
permitted  in  1.6b. 

1.7    Olher  Malarial 

Material  mailed  at  the  Library  Mail 
rate  other  than  books  and  sound 
recordings  may  contain  only  those 
additions  and  enclosures  permitted 
imder  E611. 
[Delete  current  1.8.) 

E630    Presort  Bulk  Bates 

E631    Begular  Standard  Mail 

1.0    BASIC  AND  3/5  RATES 

Basic  and  3/5  rates  apply  to  Regular 
Standard  Mail  letters,  flats,  and 
machinable  and  irregular  parcels, 
weighing  less  than  16  ounces,  that  are 
correctly  prepared  under  MB  10.  Basic 
rates  apply  to  pieces  that  do  not  meet 
the  standards  for  the  3/5  rates  described 
below.  Basic  rate  and  3/5  rate  pieces 
may  be  prepared  as  part  of  the  same 
mailing,  subject  to  a  single  minimum 
volume  standard.  Pieces  not  presorted 
to  qualify  for  the  3/5  rate  must  be  paid 
at  the  basic  rate  and  prepared 
accordingly.  Pieces  may  qualify  for  the 
3/5  rate  if: 

a.  In  quantities  of  150  or  more  letter- 
size  pieces  for  a  single  3-digit  area. 
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prepared  in  5-digit  or  3-digit  packages  of 
10  or  more  pieces  each  and  placed  in  5- 
disit  or  3-digit  trays. 

D.  In  quantities  of  ISO  or  more 
upgradable  letter-size  pieces  (as  defined 
in  M610)  for  a  tingle  3-digit  area  and 
placed  in  S-didt  or  3-diBit  travs. 

c.  In  a  5-digni  or  3-di^t  paclcage  of  10 
or  more  flat-siz^  pieces  and  plaoad  in  a 
5-digit  or  3-diglt  sack  containing  at  least 
125  pieces  or  1$  pounds  of  pieces. 

d.  In  a  5-digit  or  3-digit  package  of  10 
or  more  flat-size  pieces  and  sorted  to  the 
appropriate  level  of  pallet. 

e.  In  a  S<ligit,  destination  ASF  (if 
required),  or  deetination  BMC  sack 
containing  at  least  10  pounds  of 
machinable  parcels.  (The  3/5  rates  are 
available  only  if  all  possible  5-digit 
sacks  are  prepared.) 

f.  On  a  5-digit.  destination  ASF  (if 
required),  or  destination  BMC  pallet  of 
machinable  parcels.  (The  3/5  rates  are 
available  only  if  all  possible  5-digit 
pallets  are  prepered.) 

g.  In  a  5-digitior  3-digit  sack  of 
irregular  parcel. 

2.0    ZIP  CODEiACCURACY 

EfiiBCtive  3  months  fitnn  the  date  cm 
which  Classification  Reform  is 
implemented,  S-digit  ZIP  Codes 
induded  in  addresses  appearing  cm 
pieces  claimed  at  Regular  Basic  and  % 
rates  must  have  been  verified  and 
corrected  within  12  months  ottba  date 
of  mailing,  using  a  U^S-approved 
method.  Mailers  must  CRtify  that  this 
standard  has  been  met  when  the 
corrasponding  mail  is  presented  to  the 
USPS.  This  standard  applies  to  each 
address  individiually,  not  to  a  specific 
list  or  mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rates  to  which  the  standard 
applies  througfaiout  the  12-month  period 
foUowring  its  most  rec«it  update. 

E632   EnhaiuMd  Comer  Route 
Standard  Mail 

1.0  BASIC  STANDARDS 

1.1  G«MraI 

Enhanced  Cafrier  Route  rates  apply  to 
Enhanced  Carrier  Route  Standard  Mail 
letters,  flats,  and  irregular  parcels 
(including  merchandise  samples 
distributed  using  detached  address 
labels),  weighing  less  than  16  ounces, 
that  are  presented  at  one  post  office  as 
part  of  a  single  mailing  of  at  least  200 
pieces  or  50  poonds  of  pieces  and 
conectly  prapved  under  M620  to 
carrier  routes  (tjity  csm'sr  routes,  rural 
routes,  highway  contract  routes,  post 
office  box  sections,  or  general  deUvery 
units).  Enhanced  Carrier  Route  rate  flats 
mn  not  be  mo«B  than  11-3/4  inches 
wide,  14  inches  l<xig,  or  3/4  inch  thick. 


Merchandise  samples  with  detached 
labels  may  exceed  these  dimensions  if 
the  labels  meet  the  standards  in  A060. 

1.2  Pieces  at  Difiierent  Rates 

An  Enhanced  Carrier  Route  mailing 
may  include  pieces  at  more  than  one 
Enhanced  Carrier  Route  rate,  sub)ect  to 
a  single  minimum  volume  standard. 

1 .3  Carrier  Route  Information 

Mailers  must  apply  carrier  route 
codes  to  mailings  using  CASS-certified 
software  and  the  ciirrent  USPS  Carrier 
Route  Information  System  (CRIS) 
scheme  or  another  AIS  product 
containing  carrier  route  information  (see 
A930).  Mailers  must  have  updated  the 
carrier  route  information  within  90  days 
before  the  mailing  date. 

1.4  Sequencing 

Basic  Carrier  Route  rate  mail  must  be 
prepared  in  carrier  walk  sequence  or 
line-of-travel  (liOT)  sequence,  using 
official  LOT  schemes  prescribed  by  the 
USPS  (see  M050).  High  Density  and 
Saturation  rate  mailings  must  be 
prepared  in  carrier  walk  sequence,  using 
official  schones  prescribed  by  the 
USPS. 

1.5  Eligible  Presort 

Carrier  Route  rates  apply  to  pieces  as 
described  below  that  are  correctly 
presorted  under  M620.  Basic  Carrier 
Route  rates  apply  unless  pieces  meet  the 
additional  standards  in  1.6  and  1.7  to 
qualify  for  the  High  Density  or 
Saturation  rates.  Pieces  may  qualify  for 
the  Carrier  Route  rates  it. 

a.  In  a  carrier  route  package  of  10  or 
more  letter-size  pieces  placed  in  a  fiill 
carrier  route  or  any  5-digit  carrier  routes 
tray. 

b.  In  a  carrier  route  package  of  10  or 
more  flat-size  pieces  placed  in  a  carrier 
route  sack  containing  at  least  125  pieces 
or  15  pounds  of  pieces,  or  in  a  5-digit 
carrier  routes  sack. 

c.  In  a  carriOT  route  package  of  10  or 
more  flat-size  pieces  correctly  palletized 
under  M045. 

d.  In  a  carrier  route  sack  of  irr^ular 
parcels  containing  125  pieces  or  15 
pounds  of  pieces,  in  a  carrier  route 
carton(s)  of  merchandise  samples 
prepared  with  detached  address  labels 
imder  A060  containing  a  total  of  125 
pieces  or  15  pounds  of  pieces,  or  in  a 
5-digit  carrier  routes  sack  or  carton. 
(Pieces  must  be  in  packages  of  10  or 
more  iir^ular  parcete  each  if  packaging 
is  required  under  M610.) 

1.6  Addieesing    High  Deneity  aad 
Saturation  Mail 

High  Density  and  Saturation  rate  mail 
may  be  prepared  with  detadied  address 


labels,  subject  to  A060,  or  with  an 
alternative  addressing  format,  subject  to 
A040.  High  Density  pieces  must  have  a 
complete  delivery  address  or  an  address 
in  occupant  or  exceptional  format. 
Saturation  pieces  addressed  for  delivery 
on  a  city  carrier  route  must  have  a 
complete  delivery  address  or  an  address 
in  occupant  or  excepticmal  format, 
except  that  official  mail  from  certain 
government  entities  may  also  use  the 
simplified  format.  Saturation  pieces  for 
delivery  on  rural  or  highway  contract 
routes,  or  through  general  delivery  or  a 
post  office  box,  must  have  a  complete 
delivery  address  or  an  alternative 
address  format. 

1.7    Density  Standards — High  Density 
and  Saturation  Mail 

High  Density  and  Satiuetion  rate 
mailings  are  subject  to  these  density 
standards: 

a.  There  is  no  minimum  volume  per 
5-digit  ZIP  Code  delivery  area.  Pieces 
need  not  be  sent  to  all  carrier  routes 
within  a  5-digit  deliveiy  area. 

b.  For  the  High  Density  rate,  at  least 
125  pieces  must  be  prepared  for  each 
carrier  route  for  which  that  discount  is 
claimed,  except  that  fewer  pieces  may 
be  prepared  and  the  High  Density  rate 
may  be  claimed  for  carrier  routes  of  124 
or  rewer  possible  deliveries  if  a  piece  is 
addressed  to  every  possible  delivery  on 
the  route.  Multiple  pieces  per  delivery 
address  can  count  to%vard  this  density 
standard. 

c.  For  the  Saturation  rate,  pieces  must 
be  addressed  either  to  90%  or  more  of 
the  active  residential  addresses  or  75% 
or  more  of  the  total  number  of  active 
possible  delivery  addresses,  whichever 
is  less,  on  each  carrier  route  receiving 
this  mail,  except  that  mail  addressed  in 
the  simplified  address  format  must  meet 
the  100%  coverage  standard  in  A040. 
Multiple  pieces  per  delivery  address  do 
not  count  toward  this  delivery  standard. 
Sacks  with  fewer  than  125  pieces  and 
less  than  15  pounds  of  pieces  may  be 
prepared  to  a  carrior  route  when  the 
Saturation  rate  is  claimed  for  the 
contents  and  the  applicable  density 
standard  is  met. 

E633    Bulk  Bound  Printed  Matter 

1.0  BASIC  INFORMATION 

1.1  Preparation 

Bulk  bound  printed  matter  must  meet 
the  basic  standards  in  E623  and  the 
applicable  pr^iaration  standards  in 
M630.  MaiUngs  may  ccmtain 
nonidmitical-weight  pieces  only  if  the 
correct  postage  is  affibced  to  eadi  piece 
or  if  the  RCSC  serving  the  office  of 
mailing  has  authcMized  payment  of 
postage  by  permit  imprint  Each  mailing 
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must  OMitain  300  or  more  pieces  of 
bound  printed  matter.  Insurance,  special 
delivery,  special  handling,  and  COD 
services  may  be  used,  but  selective  use 
of  these  services  for  individual  parcels 
must  be  approved  by  the  RCSC. 


2.0    PRESORT  RATES 


2.1 


1.2    Additional  Standards  for  Carrier 
Route 

Carrier  route  bulk  bound  printed 
matter  is  subject  to  these  additional 
standards: 

a.  Each  mailing  must  contain  300  or 
more  pieces  presorted  imder  M630  into 
groups  of  at  least  10  pieces,  20  pounds, 
or  1,000  cubic  inches  each  for  the  same 
carrier  route,  rural  route,  highway 
contract  route,  post  office  box  section, 
or  general  delivery  unit. 

b.  Residual  pieces  (not  sorted  as 
described  in  1.2a)  do  not  coimt  toward 
the  minimimi  specified  in  1.2a,  are 
ineligible  for  the  carrier  route  presort 
level  ratevand  must  have  postage  paid 
at  the  appropriate  bulk  bound  printed 
matter  rate.  Residual  pieces  may  be 
included  in  a  carrier  route  presort  rate 
mailing  and  be  endorsed  "Carrier  Route 
Presort"  or  "CAR-RT  SORT."  The 
number  of  residual  pieces  to  any  single 
5-digit  ZIP  Code  area  may  not  exceed 
5%  of  the  total  qualifying  presorted 
carrier  route  pieces  addressed  to  that  5- 
digit  area.  Residual  pieces  must  be 
separated  from  the  pieces  that  qualify 
for  the  carrier  route  rate  and  must  be 
correctly  prepared  under  M630. 

c.  Mailere  must  apply  carrier  route 
codes  to  mailings  using  CASS-certified 
software  and  the  current  USPS  Carrier 
Route  Information  System  (CRIS) 
scheme  or  another  AIS  product 
containing  carrier  route  information  (see 
A930).  Mailers  must  have  updated  the 
carrier  route  information  within  90  days 
of  the  mailing  date. 

E634    Presorted  Special  Standard  Mail 

1.0    BASIC  INFORMATION 

The  Presorted  Special  Standard  Mail 
rates  apply  to  Special  Standard  Mail 
rate  matter  mailed  in  minimum 
quantities  at  a  place  and  time 
designated  by  die  postmaster,  subject  to 
the  preparation  standards  in  M630.  The 
size  and  content  of  each  piece  in  the 
mailing  does  not  need  to  be  idmitical. 
Nonidentical  pieces  may  be  merged, 
presorted  together,  and  presented  as  a 
single  mailing  either  with  postage  paid 
with  a  permit  imprint  if  authorized  by 
the  RCSC  serving  the  post  office  of 
mailing,  or  with  the  correct  postage 
affixed  to  each  piece  in  the  mailing. 


Mailing  Fee 

A  mailing  fee  must  be  paid  once  each 
12-month  period  at  each  office  of 
mailing  by  or  for  any  person  who  mails 
at  the  Presorted  Special  Standard  Mail 
rates.  The  fee  may  be  paid  in  advance 
only  for  the  next  year  and  only  during 
the  last  30  days  of  the  current  service 
period.  The  fee  charged  is  that  in  efiiect 
on  the  date  of  payment. 

2.2  One  Presort  Level 

A  Presorted  Special  Standard  Mail 
rate  mailing  receives  only  one  level  of 
presort  rate.  The  mailer  may,  however, 
divide  a  mailing  into  two  or  more 
mailings  with  separate  mailing 
statements  to  use  both  levels  of  presort 
rates.  Pieces  that  do  not  qualify  for  a 
presort  rate  must  be  presented  for 
mailing  under  a  separate  mailing 
statement  if  postage  is  paid  with  a 
permit  imprint. 

2.3  Definitions 

For  this  standard: 

a.  A  "foil  sack"  means  either  at  least 
eight  pieces  or  a  quantity  of  pieces 
equaling  at  least  1,000  cubic  inches  of 
volume  or  weighing  from  20  to  70 
poimds. 

b.  A  "substantially  foil  sack"  means 
either  at  least  four  pieces  or  a  quantity 
of  pieces  equaling  at  least  1,000  cubic 
inches  of  volume  or  weighing  from  20 
to  70  pounds. 

2.4  5-DigitRate 

To  qualify  for  the  Presorted  Special 
Standard  Mail  5-digit  rate,  a  piece  must 
be  in  a  mailing  of  at  least  500  pieces 
receiving  identical  service,  properly 
prepared  and  presorted  either  under 
M630  to  foil  5-digit  sacks  or  under 
M045  to  5-digit  pallets.  These 
conditions  also  apply: 

a.  Mailings  of  at  least  500 
nonmachinable  outside  parcels  may 
qualify  for  the  Presorted  Special 
Standard  Mail  5-digit  rate  if  prepared  to 
preserve  presort  by  5-digit  ZIP  Code  as 
prescribed  by  the  mailing  office 
postmaster.  The  postmaster  may  require 
up  to  a  24-hoiu'  notice  before  the 
mailing  is  presented. 

b.  Mailings  prepared  as  palletized 
bundles  roust  consist  of  5-digit  bundles 
each  containing  at  least  eight  pieces,  or 
a  quantity  of  pieces  equaling  1,000 
cubic  indies  of  volume  or  weighing  20 
pounds.  No  bundle  may  exceed  40 
pounds.  If  there  is  more  than  20  pounds 
of  mail  to  a  5-digit  destination,  mailere 
must  prepare  the  minimum  number  of 
bundles  Uiat  do  not  exceed  40  pounds 
each. 


2.5    BMC  Rate 

To  qualify  for  the  Presorted  Special 
Standard  Mail  BMC  rate,  a  piece  must 
be  in  a  mailing  of  at  least  500  sacked 
pieces  receiving  identical  service, 
properly  prepared  and  presorted  either 
under  M630  to  full  or  substantially  foil 
bulk  mail  center  (BMC)  sacks  or  under 
M045  to  BMC  pallets.  Mailings  of  at 
least  500  nonmachinable  outside  parcels 
may  qualify  for  the  Presorted  Special 
Standard  Mail  B^C  rate  if  prepared  to 
preserve  presort  by  BMC  as  prescribed 
by  the  mailing  office  postmaster.  The 
postmaster  may  require  up  to  a  24-hour 
notice  before  the  mailing  is  presented. 

E639    Nonprofit  Standard  Mail 

(Text  of  current  eligibility  standards  in 
E331  and  E332  is  retained  and 
renumbered  for  nonprofit  rates  only  as 
E639.1.0;  text  of  current  eligibility 
standards  in  E333  and  E334  is  retained 
and  renumbered  for  nonprofit  rates  only 
as  E639.2.0  and  3.0,  respectively.) 

1.0  BASIC  AND  3/5  RATES 

1.1  Qualifying  Pieces 

Basic  and  3/5  rates  apply  to  Nonprofit 
Standard  Mail  letters,  flats,  and 
machinable  and  irregular  parcels, 
weighing  less  than  16  ounces,  that  are 
correctly  prepared  under  M692.  Basic 
rates  apply  to  pieces  that  do  not  meet 
the  standards  for  the  3/5  rates  described 
below.  Basic  rate  and  3/5  rate  pieces 
may  be  prepared  as  part  of  the  same 
mailing,  subject  to  a  single  minimum 
volume  standard.  Pieces  not  presorted 
to  qualify  for  the  3/5  rate  must  be  paid 
at  the  basic  rate  and  prepared 
accordingly.  Pieces  may  qualify  for  the 
3/5  rate  if  correctly  prepared: 

a.  In  5-digit  or  3-digit  packages  of  10 
or  more  pieces  each,  placed  in  5-digit  or 
3-digit  sacks  that  contain  at  least  125 
pieces  or  15  pounds  of  pieces. 

b.  In  5-digit  or  3-digit  packages  of  10 
or  more  pieces  each,  placed  in  5-digit  or 
3-digit  trays. 

c.  In  foil  or  overflow  5-digit,  3-digit, 
or  SCF  trays,  prepared  under  the 
standards  for  ZIP+4  tray-based  mailings 
in  M891. 

d.  In  5-digit  packages  of  10  or  more 
pieces  each,  or  3-digit  packages  of  50  or 
more  pieces  each,  prepared  under  the 
standards  for  ZIP+4  package-based 
mailings  in  M892. 

e.  hi  5-digit.  3-digit,  or  SCF  trays, 
prepared  under  the  standards  for  letter- 
size  ZIP+4  Barcoded  tray-based  mailings 
inM8g3. 

f.  In  5-digit  packages  of  10  or  more 
pieces  each,  or  3-digit  packages  of  50  or 
more  pieces  each,  prepared  under  the 
standards  for  letter-size  ZIP+4  Barcoded 
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package-based  iiailings  in  M804  and 

g.  In  5-digit  ot  3-digit  packages  of  10 
or  more  pieces  eiBch,  prepared  under  the 
standards  for  flat-size  3/5  ZIP+4 
Barcoded  rate  mailines  in  M897. 

h.  In  a  5-digit  Or  3-aigit  package  of  10 
or  more  pieces  {ialletized  under  M045. 

i.  In  a  5-digit.  destination  ASF  (if 
required),  or  destination  BMC  sack 
containing  at  least  10  pounds  of 
machinable  parqels.  (The  3/5  rates  are 
available  only  ifall  passible  5-digit 
sacks  are  prepared.) 

j.  On  a  5-digit  or  destination  BMC 
pallet  of  machinable  parcels.  (The  3/5 
rates  are  available  only  ifall  possible  5- 
digit  pallets  are  Orepared.) 

K.  In  a  5-digit  or  3-digit  sack  of 
irregular  parcels; 

1^    Optional  Preparation 

At  the  mailer's  option.  Nonprofit 
Standard  Mail  iqay  be  prepared  under 
the  standards  fot  Regular  Standard  Mail 
in  M610.  including  presort.  Under  this 
option.  Nonprofit  Standard  Mall  can 
claim  Nonprofit  Basic  or  3/5  rates,  and 
may  be  combined  (comailed)  with 
Regular  Standard  Mail  in  the  same 
mailing,  ifall  corresponding  eligibility 
standards  in  E63F1  for  Regular  Basic  and 
3/5  rates,  respectively,  are  met.  Presort 
of  the  combined  mailing  is  based  on  the 
total  combined  AWlume  of  pieces. 

1.3    Carrier  Ro«te  Pieces 

A  3/5  rate  mailing  may  not  include 
pieces  claimed  at  the  carrier  route 
presort  or  walk-sequence  rates.  The  3/5 
rate  pieces  and  qurier  route  presort  or 
walk-sequence  rite  pieces  may  be 
reported  on  the  lame  mailing  statement 
only  under  0600. 

2.0  CARRIER  BJOUTE  RATES 

2.1  General 

All  pieces  in  ai  carrier  route  rate 
mailing  must  be  presented  at  one  post 
office  as  part  of  a  single  mailing  of  at 
least  200  pieces  or  50  pounds  of  pieces 
prepared  under  14693  to  carrier  routes 
(city  carrier  rout#s,  rural  routes, 
highway  contract  routes,  post  office  box 
sections,  or  genei^l  delivery  units). 
Pieces  may  not  be  more  than  IIV4 
inches  wide,  14  inches  long,  or  V4  inch 
thick.  Merchandise  samples  with 
detached  labels  inay  exceed  these 
dimensions  if  the  labels  meet  the 
standards  in  A060. 

2.2  Optional  Pteparation 

At  the  mailer's  option,  carrier  route 
Nonprofit  Standard  Mail  may  be 
prepared  imder  the  standards  for 
Enhanced  Carrier  Route  Standard  Mail 
in  M620,  includlig  presort.  Under  this 
option.  Nonprofit  Standard  Mail  can 


claim  Nonprofit  carrier  route  rates,  and 
may  be  combined  (comailed)  with 
Enhanced  Carrier  Route  Standard  Mail 
in  the  same  mailing,  ifall  corresponding 
eligibility  standards  in  E832  for 
Enhanced  Carrier  Route  Basic  Carrier 
Route  rate  are  met.  Presort  of  the 
combined  mailing  is  based  on  the  total 
combined  voliune  of  pieces. 

2.3  Other  Rates 

A  carrier  route  rate  mailing  may 
include  pieces  claimed  at  the  basic  rate 
if  the  entire  mailing  meets  the  standard 
in  3.1.  The  basic  rate  pieces  must  be 
prepared  under  M692,  but  they  do  not 
have  to  meet  a  separate  20(>-piece/50- 
pound  minimum.  A  carrier  route  rate 
mailing  may  not  include  pieces  claimed 
at  the  3/5  rates.  The  3/5  rate  and  carrier 
route  rate  pieces  may  be  reported  on  the 
same  mailing  statement  only  under 
D600. 

2.4  Required  Listing 

At  the  time  of  mailing,  the  mailer 
must  give  the  post  office  a  list  of  the 
number  of  qualifying  pieces  to  each  5- 
digit  ZIP  Code  area.  After  the  first 
mailing,  the  postmaster  may  authorize 
the  mailer  to  keep  the  records  and 
submit  them  on  request.  The  mailer 
must  keep  these  records  for  90  days 
after  the  mailing  date,  or  until  any 
action  pending  on  the  recalculation  of 
postage  is  resolved  to  USPS  satisfiiction. 

2.5  Carrier  Route  InfiMmation 

Mailers  must  presort  mail  to  carrier 
routes  using  the  current  USPS  Carrier 
Route  Information  System  (CRIS) 
scheme  (see  A930).  Mailers  must  have 
incorporated  CRIS  changes  in  their 
mailings  within  90  days  before  the  date 
of  mailing. 

2.6  Qualifying  Presort 

Each  qualifying  piece  must  be 
correctly  prepared  under  M693  as  part 
of  a  group  of  10  or  more  pieces  in  the 
same  carrier  route  package  that,  in  tiun. 
is  placed  in  a  carrier  route,  5-digit 
carrier  routes,  or  3-digit  carrier  routes 
tray  or  sack.  To  carrier  route  and  5-digit 
carrier  routes  destinations,  trays  must  be 
full  and  sacks  must  contain  at  least  125 
pieces  or  15  pounds  of  pieces. 
Qualifying  mail  also  includes: 

a.  Carrier  route  packages  in  a  5-digit 
carrier  routes  tray  that  is  less  than  full, 
or  in  a  5-digit  carrier  routes  sack  that 
contains  fewer  than  125  pieces  and  less 
than  15  pounds  of  pieces  if  that  5-digit 
area  does  not  have  enough  residential 
deliveries  to  meet  the  applicable  full 
tray  or  125-piece/15-pound  sack 
minimiun  at  a  90%  satiuetion  level. 

b.  The  last  tray  or  sack  to  a  3-digit  ZIP 
Code  destination.  The  last  tray  may  be 


less  than  full  and  the  last  sack  may 
contain  fewer  than  125  pieces  and  less 
than  15  ])ound8  of  pieces. 

c  Carrier  route  pMckages  correctly 
palletized  under  M045. 

2.7    Residual 

Residual  pieces  are  those  not 
presorted  under  M693  to  qualify  for 
carrier  route  rates.  These  pieces  may  be 
included  in  a  carrier  route  rate  mailing 
and  may  be  marked  "Carrier  Route 
Presort,"  subject  to  these  conditions: 

a.  Residual  pieces  do  not  count 
toward  the  minimum  quantity  for 
carrier  route  rates. 

b.  The  number  of  residual  pieces  to 
any  single  S-digit  ZIP  Code  area  may  not 
exceed  5%  of  the  total  qualifying  carrier 
route  presort  pieces  addressed  to  that  5- 
digit  ZIP  Code  area. 

c.  Residual  pieces  are  not  eligible  for 
the  carrier  route  rate  and  must  have 
postage  paid  at  the  basic  rate  and  must 
be  prepared  as  specified  in  M693. 

3.0  WALK-SEQUENCE  RATES 

3.1  General 

All  pieces  in  a  walk-sequence  rate 
mailing  must  be  presented  at  one  post 
office  as  part  of  a  single  mailing  of  at 
least  200  pieces  or  50  pounds  of  pieces 
correctly  presorted  to  carrier  routes  (city 
carrier  routes,  rural  routes,  highway 
contract  routes,  post  office  box  sections, 
or  general  delivery  units).  Subject  to 
compliance  with  these  standards,  the 
saturation  walk-sequence  rate  may  be 
claimed  by  pieces  in  both  the  "letters" 
and  "other-than-letters"  categories.  The 
125-piece  walk-sequence  rate  may  be 
claimed  only  by  pieces  in  the  "other- 
than-letters"  category,  as  defined  in 
E612. 

3.2  Optional  Preparation 

At  the  mailer's  option,  carrier  route 
Nonprofit  Standard  Mail  may  be 
prepared  under  the  standards  for 
Enhanced  Carrier  Route  Standard  Mail 
in  M620,  including  presort.  Under  this 
option.  Nonprofit  Standard  Mail  can 
claim  Nonprofit  125-piece  walk- 
sequence  or  saturation  walk-sequence 
rates,  and  may  be  combined  (comailed) 
with  Enhanced  Carrier  Route  Standard 
Mail  in  the  same  mailing,  ifall 
corresponding  eligibility  standards  in 
E632  for  Enhanced  Carrier  Route  High 
Density  or  Saturation  rates  are  met.' 
Presort  of  the  combined  mailing  is  based 
on  the  total  combined  volume  of  pieces. 

3.3  Other  Rates 

A  walk-sequence  rate  mailing  may 
include  pieces  claimed  at  the  carrier 
route  and  basic  rates,  but  only  the 
carrier  route  pieces  count  toward  the 
standard  in  3.1.  The  basic  rate  pieces 


mustiie  prepared  as  required  for 
residual  pieces  under  1.0,  but  they  do 
not  have  to  meet  a  separate  200-piece/ 
50-pound  minimum.  When  presented  to 
the  USPS,  the  trays  or  sacks  containing 
the  walk-sequence  rate  pieces  must  be 
separated  from  other  trays  or  sacks.  Any 
effective  separation  method  may  be 
used.  A  walk-sequence  rate  mailing  may 
not  include  pieces  claimed  at  the  3/5 
rate.  The  3/5  rate  and  walk-sequence 
rate  pieces  may  be  reported  on  the  same 
mailing  statement  only  under  D600. 

3.4  Addressing 

Walk-sequence  rate  mail  must  meet 
these  addressing  standards: 

a.  Mailings  may  be  prepared  with 
detached  address  labels,  subject  to 
A060. 

b.  Pieces  prepared  with  an  alternative 
addressing  format  must  meet  the 
applicable  standards  in  A040. 

c.  For  the  125-piece  walk-sequence 
discount,  each  piece  must  have  a 
complete  delivery  address  or  an  address 
in  occupant  or  exceptional  format. 

d.  For  the  saturation  walk-sequence 
discount,  each  piece  addressed  for 
delivery  on  a  city  carrier  route  must 
have  a  complete  delivery  address  or  an 
address  in  occupant  or  exceptional 
format,  except  that  official  mail  fit)m 
certain  government  entities  may  also 
use  the  simplified  format.  Pieces  for 
delivery  on  rural  or  highway  contract 
routes,  or  through  general  delivery  or  a 
post  office  box,  must  have  a  complete 
delivery  address  or  an  alternative 
address  format. 

3.5  Density  Standards 

Walk-sequence  rate  mailings  are 
subject  to  these  density  standards: 

a.  There  is  no  minimum  volume  per 
5-digit  ZIP  Code  delivery  area.  Walk- 
sequence  mail  need  not  be  sent  to  all 
carrier  routes  within  a  5-digit  delivery 
area. 

b.  For  the  125-piece  walk-sequence 
discount,  at  least  125  walk-sequenced 
pieces  must  be  prepared  for  each  carrier 
route  for  which  that  discount  is 
claimed,  except  that  for  carrier  routes  of 
124  or  fewer  possible  deliveries,  the 
125-piece  walk-sequence  discount  may 
be  claimed  if  a  piece  is  addressed  to 
every  possible  delivery  on  the  route. 
Multiple  pieces  per  delivery  address  can 
count  toward  this  density  standard. 

c.  For  the  saturation  walk-sequence 
discount,  pieces  must  be  addressed 
either  to  90%  or  more  of  the  active 
residential  addresses  or  75%  or  more  of 
the  total  number  of  active  possible 
delivery  addresses,  whichever  is  less,  on 
each  curier  route  receiving  this  mail, 
except  that  mail  addressed  in  the 
simplified  address  format  must  meet  the 


coverage  standard  in  A040.  Multiple 
pieces  per  deUvery  address  do  not  count 
towavd  this  density  standard. 

d.  Sacks  with  fewer  than  125  pieces 
and  less  than  15  pounds  of  pieces  may 
be  prepared  to  a  carrier  route  when  a 
walk-sequence-discount  is  claimed  for 
the  contents  and  the  applicable  density 
standard  in  3.5b  or  3.5c  is  met. 

E640    Automation-Based  Rates 

E641    Automation  Rates 

1.0  BASIC  STANDARDS 

1.1  All  Pieces 

All  pieces  in  an  Automation  Standard 
Mail  mailing  must: 

a.  Meet  all  the  basic  standards  for 
Standard  Mail  in  E611  and  E612. 

b.  Be  part  of  a  single  mailing  of  at 
least  200  pieces  or  50  pounds  of  pieces 
of  Standard  Mail. 

c.  Be  in  the  same  processing  category 
and  meet  the  physical  standards  in  C810 
(letters  and  cards)  or  C820  (flats). 

d.  Bear  an  address  that  includes  the. 
correct  numeric  5-digit  ZIP  Code  or 
ZIP-f4  code,  or  the  correct  numeric 
equivalent  to  the  delivery  point  barcode 
(DPBC). 

e.  Meet  the  address  quality  and 
coding  standards  in  1.2  (if  applicable), 
A800.  and  A950. 

f.  Be  mariced,  presorted,  and 
documented  as  specified  in  M891 
(letters  and  cards]  or  M892  (flats). 

g.  Meet  the  postage  payment 
standards  in  P013  and  P600. 

h.  Bear  an  accurate  barcode,  either  the 
correct  DPBC  if  a  card  or  letter  (on  the 
piece  or  on  an  insert  showing  through 
a  barcode  window)  Or  the  correct  21EP-t-4 
barcode  or  DPBC  if  a  flat,  that  meets  the 
barcode  standards  in  C840.  A  letter-size 
mailpiece  with  a  barcode  window  in  the 
lower  right  comer  must  have  the  correct 
DPBC  appearing  through  that  window. 

1.2  Carrier  Route  Information 

Mailers  must  apply  carrier  route 
codes  to  mailings  using  CASS-certified 
software  and  the  current  USPS  Carrier 
Route  Information  System  (CRIS) 
scheme  or  another  AIS  product 
containing  carrier  route  information  (see 
A930).  Mailers  must  have  updated  the 
carrier  route  information  within  90  days 
before  the  mailing  date.  Carrier  route 
rates  for  letter-size  mail  are  available 
only  for  those  5-digit  ZIP  Code  areas 
identified  in  the  USPS  AIS  products 
used  for  address  coding. 

1.3  Enclosed  Reply  Envelopes  and 
Cards 

Effective  January  1, 1997,  all  courtesy 
reply  and  business  reply  envelopes  and 
cards  provided  to  addressees  as 
Miclosures  in  Automation  Standard 


Mail  must  bear  the  correct  facing 
identification  mark  (FIM)  and  delivery 
point  barcode  for  the  delivery  address  of 
the  reply  piece  and  must  meet  the 
automation  compatibility  standards  in 
C810  or  C820.  as  appropriate.  Mailers 
must  certify  that  this  standard  has  been 
met  when  the  corresponding  mail  is 
presented  to  the  USPS. 

2.0  RATE  APPLICATION 

2.1  Letters  and  Cards 

Automation  Standard  Mail  rates  apply 
to  each  piece  that  is  correctly  presorted 
under  M810  into  the  corresponding 
qualifying  groups: 

a.  Pieces  in  full  carrier  route  trays,  or 
in  carrier  route  packages  of  10  or  more 
pieces  each  placed  in  5-digit  carrier 
routes  trays,  quaUfy  for  the  Automation 
Carrier  Route  rate.  (Preparation  to 
qualify  for  the  Carrier  Route  rate  is 
optional  and  need  not  be  performed  for 
all  carrier  routes  in  a  5-digit  area.) 

b.  Groups  of  150  or  more  pieces  in  5- 
digit  trays  (and  all  pieces  in  one  less- 
than-full  overflow  tray)  qualify  for  the 
Automation  5-Digit  rate.  (Preparation  to 
qualify  for  the  5-Digit  rate  is  optional.) 

c.  Groups  of  150  or  more  pieces  in  3- 
digit  or  3-digit  scheme  trays  (and  all 
pieces  in  one  less-than-full  overflow 
tray)  qualify  for  the  Automation  3-Digit 
rate. 

d.  Pieces  in  full  or  overflow  AADC 
trays  and  in  all  mixed  AACXZ  trays 
qualify  for  the  Automation  Basic  rate. 

2.2  Flats 

Automation  Standard  Mail  rates  apply 
to  each  piece  that  is  correctly  presorted 
under  M820  into  the  corresponding 
qualifying  groups: 

a.  Pieces  in  5-digit  or  3-digit  packages 
of  10  or  more  pieces  each  qualify  for  the 
Automation  3/5  rate. 

b.  Pieces  in  ADC  or  mixed  ADC 
packages  qualify  for  the  Automation 
Basic  rate. 

E649    Nonprofit  Automation  Rates 

(Text  of  current  eligibility  standards  in 
E342,  E344.  and  E345  is  retained  and 
renumbered  for  nonprofit  rates  only  as 
E649.1.0,  2.0,  and  3.0,  respectively.) 

1.0  ZIP+4  DISCOUNTS 

1.1  All  Pieces 

All  pieces  in  a  Nonprofit  Standard 
Mail  ZIP+4  rate  mailing  must: 

a.  Meet  the  standards  in  E611  and 
E612. 

b.  Be  presented  at  one  post  office  as 
part  of  a  single  mailing  of  at  least  200 
pieces  or  50  pounds  of  pieces. 

c.  Meet  the  physical  standards  in 
C810. 

d.  Have  an  delivery  address  with  the 
correct  numeric  ZIP+4  code  or  the 
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correct  numeric  S-digit  ZIP  Code.  If 
prepared  with  a  delivery  point  barcode 
PPBC),  it  may  also  bear  ue  numeric 
equivalent  to  thai  DPBC 

e.  Meet  the  address  quality  and 
coding  standards  of  A800  and  A950. 

f.  Meet  the  stagdards  in  C830  or,  for 
pieces  with  the  aorrect  DPBC,  the 
barcode  standards  in  C840. 

g.  Be  marked,  iresorted.  and 
dociunented  as  specified  in  M891  or 
M892. 

h.  Meet  the  postage  payment 
standards  in  POIS  and  P600. 

i.  Separately  qtalify  under  the 
standard  for  any  pther  discount  claimed. 


1.2    Rate  Applidation 

Nonprofit  ZIPM  rates  apply  to  each 
piece  that  also: 

a.  Is  correctly  piresorted  under  M891 
or  M892  into  the  corresponding 
qualifying  groups  described  in  1.7  and 
1.8. 

b.  Has  an  address  with  the  correct 
numeric  ZIP-t4  ct^de  or  bears  the  correct 
DPBC 

U    Barcode  WUkIow 

A  mailpiece  meeting  the  standards  in 
1.1  and  1.2,  but  with  a  barcode  window 
in  the  lower  right  comer,  may  be 
eligible  fm  any  Nonprofit  automation 
rate  only  if  the  correct  DPBC  appears 
through  the  windbw. 

1.4  S-DigH  Barcbdes 

Nonprofit  ZIP-»-4  rate  mailings  may 
include  pieces  with  correct  5-digit 
barcodes  if  those  pieces  meet  the 
standards  in  1.1  and  1.2  and  the 
standards  for  5-digit  barcodes  in  C840. 
Such  pieces  may  qualify  for  the 
Nonprofit  ZIP-t-4  Bates  only  if  the 
barcode  is  printed  on  the  piece  and  the 
address  contains  (he  correct  numeric 
ZIP+4  code. 

1.5  ZIP+4  BaroAles 

Nonprofit  ZIP+4  rate  mailings  may 
include  pieces  with  correct  ZIP+4 
barcodes  if  the  barco<te  is  located  in  the 
address  block  and  those  pieces  meet  the 
standards  in  1.1  and  1.2  and  the 
standards  for  ZIPf4  barcodes  in  C840. 
Such  pieces  may  aualify  for  Nonprofit 
ZIP+4  rates  only  if,  additionally,  the 
address  contains  the  correct  numeric 
ZIP+4  code.  Pieces  that  bear  a  ZIP+4 
barcode  in  the  lower  right  comer  may 
not  be  included  in  a  Nonprofit  ZIP+4 
rate  mailing. 

1.6  85%  Rule 

At  least  85%  of  jail  pieces  in  a 
Nonprofit  ZIP+4  i«te  mailing  (regardless 
of  presort  or  rate)  tnust  bear  the  correct 
numeric  ZIP+4  code  or  DPBC  for  the 
delivery  address,  4s  defined  by  the 


T 


address  quality  and  coding  standards  in 
A800  and  A950.  The  85%  requirement 
applies  to  each  mailing  unless  excepted 
by  other  standards. 

1.7  Qualifying  Tray-Baaed  Presort 

In  tray-based  presort  makings  under 
M891,  ZIP+4  coded  or  DPBC  pieces  in 
full  or  overflow  5-digit,  3-digit.  and  SCF 
trays  qualify  for  the  Nonprofit  3/5  ZIP+4 
rate;  other  pieces  qualify  for  the 
Nonprofit  3/5  rate.  One  less-than-fuU 
SCF  tray  for  the  origin  SCF  is  permitted. 
ZIP+4  coded  or  DPBC  pieces  in  AADC, 
mixed  AADC,  or  working  residual  trays 
qualify  for  the  Nonprofit  Basic  ZIP+4 
rate;  other  pieces  qualify  for  the 
Nonprofit  Basic  rate. 

1.8  Qualifying  Package-Based  Presort 

In  package-based  presort  mailings 
under  M892,  ZIP+4  coded  or  DPBC 
pieces  in  5-digit  packages  of  10  or  more 
pieces  each,  and  3-digit  packages  of  50 
or  more  pieces  each,  qualify  for  the 
Nonprofit  3/5  ZIP+4  rate;  other  pieces  in 
these  packages  qualify  for  the  Nonprofit 
3/5  rate.  Residual  ZIP+4  coded  or  DPBC 
pieces  qualify  for  the  Nonprofit  Basic 
23P+4  rate;  other  pieces  qualify  for  the 
Nonprofit  Basic  rate. 

2.0  BARCCMJED  DISCOUNTS 
(LETTER-SIZE  PIECES) 

2.1  All  Pieces 

All  pieces  in  a  Nonprofit  Standard 
Mail  Barcoded  rate  letter-size  mailing 
must: 

a.  Meet  the  standards  in  E611  and 
E612. 

b.  Be  presented  at  one  post  office  as 
part  of  a  single  mailing  of  at  least  200 
pieces  or  50  pounds  of  pieces. 

c.  Meet  the  physical  standards  in 
C810. 

d.  Bear  a  delivery  address  that 
includes  the  correct  numeric  ZIP+4 
code  or  5-digit  ZIP  Code  (or,  only  if 
prepared  with  a  delivery  point  Irarcode 
(DPBC),  the  niuneric  equivalent  to  the 
DPBC).. 

e.  Meet  the  address  quality  and 
coding  standards  of  A800  and  A9S0. 

f.  Be  marked,  presorted,  and 
documented  as  specified  in  M893, 
M894.  or  M895. 

g.  Meet  the  postage  payment 
standards  in  P013  and  P600. 

h.  Separately  qualify  under  the 
standard  for  any  other  discount  claimed. 

i.  Either  bear  the  correct  DPBC 
meeting  the  barcode  standards  in  C840 
or  meet  the  applicable  standards  in  2.5. 

2.2  Rate  Application 

Nonprofit  Barcoded  rates  apply  to 
each  piece  that  also: 

a.  Is  correctly  presorted  under  M893, 
M894,  or  M8g5  into  the  corresponding 
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qualifying  groups  described  in  2.8,  2.9, 
and  2.10. 

b.  Bears  the  correct  DPBC  that  meets 
the  barcode  standards  in  C840. 

c.  Meets  the  applicable  standards  in 
2.3  through  2.7. 

2.3  Optional  Preparation 

At  the  mailer's  option,  barcoded 
Nonprofit  Standard  Mail  may  be 
prepared  under  the  standards  for 
Automation  Standard  Mail  in  M820, 
including  presort.  Under  this  option, 
barcoded  Nonprofit  Standard  Mail  can 
claim  Nonprofit  carrier  route,  5-Digit 
Barcoded,  3-Digit  Barcoded,  and  Basic 
Barcoded  rates,  and  may  be  combined 
(comailed)  with  Automation  Standard 
Mail  in  the  same  mailing,  if  all 
corresponding  eligibility  standards  in 
E631  and  E641  for  Automation  Carrier 
Route,  5-Digit,  3-Digit,  and  Basic  rates, 
respectively,  are  met.  Presort  of  the 
combined  mailing  is  based  on  the  total 
combined  voliune  of  pieces. 

2.4  Barcode  Window 

A  mailpiece  weighing  3  ounces  or 
less,  meeting  the  standards  in  2.1 
through  2.3  but  with  a  barcode  window 
in  the  lower  right  comer,  may  be 
eligible  for  any  Nonprofit  automation 
rate  only  if  the  correct  DPBC  appears 
through  the  window. 

2.5  Pieces  Without  DPBCs 

Subject  to  2.5  and  2.6.  Nonprofit 
Barcoded  rate  mailings  may  also  include 
nonbarcoded,  5-digit  barcoded.  or  ZIP+4 
barcoded  pieces  if  each  such  piece 
(regardless  of  rate)  meets  the  standards 
in  2.1.  has  a  barcode  clear  zone  in  the 
lower  right  comer  meeting  the 
reflectance  standards  in  C840,  meets  the 
applicable  5-digit  or  ZIP+4  barcode 
standards  in  C840,  and  does  not  have  a 
window  in  the  lower  right  comer. 
Additionally,  to  qualify  for  a  Nonprofit 
ZIP+4  rate,  subject  to  2.8,  2.9,  and  2.10: 

a.  Nonbarcoded  and  5-digit  barcoded 
pieces  must  bear  an  address  with  the 
correct  ZIP+4  code  and  meet  the 
standards  in  C830. 

b.  21IP+4  barcoded  pieces  must  have 
the  barcode  in  the  address  block,  meet 
the  standards  in  C830,  and  bear  an 
address  with  the  OMrect  ZIP+4  code. 

2.6  85%  Rule 

Subject  to  2.7,  at  least  85%  of  all 
pieces  in  a  Nonprofit  Barcoded  rate 
mailing  (regardless  of  presort  or  rate) 
must  bear  the  correct  DPBC  for  the 
delivery  address,  as  defined  by  the 
standards  for  address  quality  and  coding 
accuracy  in  A800  and  A950.  The  85% 
requirement  applies  to  each  mailing 
unless  excepted  by  other  standards. 


2.7  100%  BarcodiBg 

Each  piece  must  bear  the  correct 
delivery  point  barcode: 

a.  In  5-digit  trays  in  a  tray-based 
mailing  under  M893. 

b.  In  5-digit  packages  in  a  package- 
based  mailing  under  M894  or  M895. 

c.  In  any  mailing  containing  heavy 
letters  (as  defined  in  C810). 

2.8  Qoalifyiag  Tray-Based  Presort 

In  tray-based  presort  mailings  under 
M893: 

a.  Pieces  in  full  or  overflow  5-digit 
trays  qualify  for  the  5-digit  Nonprofit 
Barcoded  rate. 

b.  In  full  or  overflow  3-digit  and  SCF 
trays,  DPBC  pieces  qualify  for  the  3-digit 
Nonprofit  Barcoded  rate;  subject  to  2.5, 
ZIP+4  coded  non-DPBC  pieces  qualify 
for  the  Nonprofit  3/5  ZIP+4  rate;  other 
pieces  qualify  for  the  Nonprofit  3/5  rate. 
One  less-than-hill  SCF  tray  for  the  SCF 
serving  the  post  office  where  the 
mailing  is  entered  is  permitted. 

c.  In  AADC,  mixed  AADC,  and 
working  trays,  DPBC  pieces  qualify  for 
the  Nonprofit  Basic  Barcoded  rate; 
subject  to  2.5,  ZIP+4  coded  non-DPBC 
pieces  qualify  for  the  Nonprofit  Basic 
ZIF+4  rate;  other  pieces  qualify  for  the 
Nonprofit  Basic  rates. 

2.9  Qualifying  Two-Tier  Package- 
Based  Presort 

In  two-tier  package-based  presort 
mailings  under  M894: 

a.  Pieces  in  5-digit  packages  of  10  or 
more  pieces  each  qualify  for  the 
Nonprofit  5-digit  Barcoded  rate. 

b.  In  3-digit  packages  of  50  or  more 
pieces  each,  DPBC  pieces  qualify  for  the 
Nonprofit  3-digit  Barcoded  rates;  subject 
to  2.5,  ZIP+4  coded  non-DPBC  pieces 
qualify  for  the  Nonprofit  3/5  ZIP+4  rate; 
other  pieces  qualify  for  the  Nonprofit  3/ 
5  rate. 

c.  In  the  residual  portion,  DPBC 
pieces  qualify  for  the  Nonprofit  Basic 
Barcoded  rate;  subject  to  2.5,  ZIP+4 
coded  non-DPBC  pieces  qualify  for  the 
Nonprofit  Basic  ZIP+4  rate;  other  pieces 
qualify  for  Nonprofit  Basic  rate. 

2.10  Qualifying  Three-Tier  Package- 
Based  Presort 

In  three-tier  package-besed  presort 
mailings  under  M895: 

a.  Pieces  in  5-digit  packages  of  10  or 
more  pieces  each  in  the  5-digit  presort 
tier  qualify  for  the  Nonprofit  5-digit 
Barcoded  rate. 

b.  In  3-digit  packages  of  50  or  more 
pieces  each  in  the  3-digit  presort  tier, 
DPBC  pieces  qualify  for  the  Nonprofit  3- 
digit  Barcoded  rate;  subject  to  2.5,  ZIP+4 
coded  non-DPBC  pieces  qualify  for  the 
Nonprofit  3/5  ZIP+4  rate;  other  pieces 
qualify  for  the  Nonprofit  3/5  rate. 


c.  In  the  residual  presort  tier,  DPBC 
pieces  qualify  for  the  Nonprofit  Basic 
Barcoded  rate;  subject  to  2.5,  ZIP+4 
coded  non-DPBC  pieces  qualify  for  the 
Nonprofit  Basic  ZIP+4  rate;  other  pieces 
qualify  for  the  Nonprofit  Basic  rate. 

3.0  ZIP+4  BARCODED  DISCOUNTS 
(FLAT-SIZE  PIECES) 

3.1  All  Pieces 

All  pieces  in  a  Nonprofit  Standard 
Mail  ZIP+4  Barcoded  rate  flat-size 
mailing  must: 

a.  Meet  the  standards  in  E811  and 
E612. 

b.  Be  presented  at  one  post  office  as 
part  of  a  single  mailing  of  at  least  200 
pieces  or  50  poimds  of  pieces. 

c.  Meet  the  physical  standards  in 
C820. 

d.  Bear  a  delivery  address  that 
includes  the  correct  numeric  ZIP+4 
code  or  5-digit  ZIP  Code  (or,  only  if 
prepared  with  a  delivery  point  barcode 
(DPBC),  the  numeric  equivalent  to  the 
DPBC). 

e.  Meet  the  address  quality  and 
coding  standards  of  A800  and  A950. 

f.  Bear  the  correct  57digit,  ZIP+4,  or 
DPBC,  subject  to  C84d,  except  for  pieces 
in  specific  portions  of  mailings  prepared 
under  M897. 

g.  Be  marked,  presorted,  and 
documented  as  specified  in  M897. 

h.  Meet  the  postage  payment 
standards  in  POl 3  and  P600. 

i.  Separately  qualify  under  the 
standard  for  any  other  discount  claimed. 

3.2  Rate  Application 

Nonprofit  ZIP+4  Barcoded  rates  apply 
to  each  piece  that  also: 

a.  Is  correctly  presorted  under  M897 
into  the  qualifying  groups  described  in 
3.6. 

b.  Bears  the  correct  ZIP+4  or  DPBC. 

3.3  Optional  Preparation 

At  the  mailer's  option,  barcoded 
Nonprofit  Standard  Mail  may  be 
prepared  under  the  standards  for 
Automation  Standard  Mail  in  M820, 
including  presort.  Under  this  option, 
barcoded  Nonprofit  Standard  Mail  can 
claim  Nonprofit  3/5-Digit  Barcoded  and 
Basic  Barcoded  rates,  and  may  be 
combined  (comailed)  with  Automation 
Standard  Mail  in  the  same  mailing,  if  all 
corresponding  eligibility  standards  in 
E631  and  E641  for  Automation  3/5  and 
Basic  rates,  respectively,  are  met. 
Presort  of  the  combined  mailing  is  based 
on  the  total  combined  volume  of  pieces. 

3.4  5-^git  Barcodes 

Nonprofit  ZIP+4  Barcoded  rate 
maiUngs  may  include  pieces  with 
correct  5-digit  barcodes  if  those  pieces 
meet  the  standards  in  3.1  through  3.3 


and  the  standards  for  5-digit  barcodes  in 
C840.  Pieces  with  a  5-digit  barcode 
could  be  eligible  for  a  presort  rate  under 
3.6. 

3.5  15%  Rule 

Generally,  at  least  85%  of  all  pieces 
in  a  Nonprofit  ZIP+4  Barcoded  rate 
mailing  (regardless  of  presort  or  rate) 
must  bear  the  correct  ZIP+4  or  DPBC  for 
the  delivery  address,  as  defined  by  the 
standards  for  address  quality  and  coding 
accuracy  in  A800  and  A950.  Remaining 
pieces  must  bear  the  correct  5-digit 
barcode  meeting  the  applicable 
standards  in  C840.  The  85% 
requirement  applies  to  each  mailing 
unless  excepted  by  other  standards. 
Nonprofit  ZIP+4  Barcoded  rate  mailings 
not  meeting  the  85%  rule  must  be 
pre{>ared  under  corresponding 
standards  in  M897. 

3.6  Presort 

In  5-digit  or3-digit  packages  of  10  or 
more  pieces  each,  ZIP+4  or  DPBC  pieces 
can  qualify  for  the  Nonprofit  3/5  ZJP+A 
Barcoded  rate;  5-digit  barcoded  (and 
nonbarcoded  pieces  where  permitted) 
pieces  quaUfy  for  the  Nonprofit  3/5  rate. 
In  SCF  packages  of  10  or  more  pieces 
each,  or  in  residual  packages,  ZIP+4  or 
DPBC  pieces  qualify  for  the  Nonprofit 
Basic  ZIP+4  Barcoded  rate  for  flats;  5- 
digit  barcoded  pieces  qualify  for  the 
Nonprofit  Basic  rate. 

E650    Destination  Entry  Discounts 

E651    Regular,  Nonprofit,  Enhanced 
Carrier  Route,  and  Automation 
Standard  Mail 

(Text  of  current  E350;  in  1.4,  replace 
"bulk  third-class  mail"  with  "bulk  rate 
Standard  Mail  (A)";  in  3.9,  replace 
"third-class  mail"  with  "Standard  Mail 
(A)";  revise  1.1  and  7.1  as  shown  below; 
in  5.3  and  6.2,  delete  "SDC";  no  other 
change  in  text.) 

1.0  BASIC  STANDARDS 

1.1  Rate  Application 

Regular,  Nonprofit,  Enhanced  Carrier 
Route,  and  Automation  Standard  Mail 
meeting  the  basic  standards  in  E611  and 
E612  may  qualify  for  the  destination 
BMC.  SCF.  or  DDU  entry  rates  if 
deposited  at  the  correct  destination 
postal  facility,  subject  to  the  general 
standards  below  and  the  specific 
standards  in  5.0.  6.0.  and  7.0, 
respectively.  Only  one  destination 
reduction  may  be  claimed  for  each 
mailpiece. 
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7.0  DELIVE«Y  UNIT  DISCOUNT 

7.1  Definitkii 

For  this  starjdard,  "destination 
delivery  unit  (pDU)"  refers  to  a  fedlity 
designated  by  the  USPS  where 
sequencing  is  performed  for  the  carrier 
route  (dty  earner  route,  rural  route, 
highway  contract  route,  post  office  box 
section,  or  general  delivery  unit)  serving 
the  delivery  address  on  the  mailpiece. 


(Delete  7.3.)    j 
E652    Parcel  ^ost 

(Text  of  curredt  E450;  in  1.4,  replace 
"fourth-class"  jwith  "Standard  Mail 
(B)";  no  other  (:hange  in  text.) 

E670    Nonprdfit  (Special)  Bulk  Rates 

(Text  of  currenit  E370:  in  1.1, 1.3,  2.1, 

3.1,  3.3,  4.1,  4.2,  5.1.  5.2,  5.3,  5.4,  5.4a, 
5.4b,  5.4c.  5.4d(l).  5.6a,  5.6b,  5.6b(l), 
5.6b(2).  5.6b(3J.  5.6e.  5.8.  5.9.  5.10.  5.11, 
5.12,  6.0,  7.1,  7.3,  8.1,  8.3.  9.1,  9.2,  9.3. 
9.4, 11.1,  and  11.4,  replace  "special  bulk 
third-class  ratas],"  "special  bulk 
ratals],"  or  "spinal  ratals)"  with 
"Nonprofit  Standard  Mail  rate(s)";  in 
1.3.  replace  "fdr  all  bulk  third-class  mail 
in  E311  and  E^12"  with  "in  E611  and 
E612";  in  3.3.  $.4d(2).  5.11, 9.2,  and 
9.3b,  replace  "third-class"  with 
"Standard  Mail  (A)";  in  5.8d.  correct  the 
reference  from  E211.11.0  to  E211;  in 
5.10c,  correct  t^e  reference  firom 
E370.5.0  to  5.01  No  other  change  in  text.) 

F    FORWARdlNG  AND  RELATED 
SERVICES 

FOOO    Basic  Sknnces 

F010  Basic  Infi  trmation 

[In  3.0d,  replaqe  "fourth-class"  and 
"third-class"  with  "Standard  Mail  (B)" 
and  "Standard  Mail  (A),"  respectively; 
in  Exhibit  4.2,  ^.2,  5.2a,  5.2b.  5.2e,  5.2f, 
5.2g,  6.1,  and  7.2,  replace  "second- 
class"  with  "Periodicals";  in  4.6b,  5.2e, 
the  table  following  S.2g,  6.1,  7.1,  and 
8.1e,  replace  "mird-  or  fourth-class" 
with  "Standard  Mail";  in  4.6d  and  6.3, 
replace  "fourth-class"  with  "Standard 
Mail  (B)";  in  5.8.  5.3a.  5.3f.  5.3g,  the 
table  foIlowing5.3g,  6.2,  8.1a,  8.1b,  and 
8.1e,  replace  "lr)hird-class"  with 
"Standard  Mai)  (A)";  in  5.4,  5.4b,  5.4c, 
5.4d,  and  5.4e,  replace  "(F)ourth-class" 
with  "Standard  Mail  (B)";  in  7.1a  and 

7.2,  replace  "second-,  third-,  or  fourth- 
class"  with  "Periodicals  or  Standard 
Mail";  in  7.4,  replace  "special  fourth- 
class"  with  "Siecial  Standard  Mail";  in 
8.1e,  replace  "mird-  and  fourth-class" 
with  "^andanf  Mail";  no  other  change 
in  text.] 


F020    Forwarding 

(In  2.3,  2.4,  and  2.6,  replace  "First-, 
second-,  and  fourth-class  mail  and  all 
single-piece  rate  third-class  mail"  with 
"First-Class,  Periodicals,  Standard  Mail 
(B),  and  single-piece  rate  Standard  Mail 
(A)";  in  3.4,  replace  "Second-(C]lass" 
with  'Teriodicals";  in  3.5,  replace 
"Third-fCjlass."  "fourth-class."  and 
"Special  Fourth-Class"  with  "Standard 
Mail  (A),"  "Standard  Mail  (B),"  and 
"Special  Standard  Mail,"  respectively; 
in  3.6,  replace  "(F]ourth-(C]lass"  %vith 
"Standard  Mail  (B)";  no  other  change  in 
text.) 

F030    Address  Correction,  Address 
Change,  and  Return  Services 

(In  1.2  and  2.3.  replace  "(S]econd- 
iOlass"  writh  "Periodicals":  in  1.3, 
replace  "third-  and  fourth-class"  and 
"First-,  third-,  or  fourth-class"  with 
"Standard  Mail"  and  "First-Class  and 
Standard  Mail,"  respectively;  in  3.2d, 
replace  "third-class"  with  "Standard 
Mail  (A)";  in  3.2e.  replace  "fourth- 
class"  with  "Standard  Mail  (B)";  no 
other  change  in  text.] 

G    GENERAL  INFORMATION 

(No  change  in  Module  G.) 

L    Labeling  Lists 

LOOO    General  Use 

LOOl    Optional  Multi-Zn*  Coded  Post 
Offices 

As  permitted  by  the  standards  for  the 
rate  claimed,  Preferred  Periodicals 
mailings  may  be  sorted  to  the  foUoviring 
multicoded  cities. 


L002    3-Digit  Destinations  and  SCFs 
Instructions 

(Revise  the  fourth  paragraph  and 
footnote  1  as  follows:] 

•       •        •        •        • 

SCFs  for  which  mailers  may  claim 
destination  SCF  Standard  Mail  (A)  rates 
or  SCF  zone  Periodicals  rates  are  the 
SCFs  serving  a  single  3-digit  ZIP  Code 
area  marked  with  three  bullets  in 
Column  A,  and  the  SCFs  serving  more 
than  one  3-digit  ZIP  Code  area  in 
Column  B.  Their  respective  service 
areas  are  Usted  in  Column  C.  Pieces  for 
ZIP  Code  areas  not  listed  in  Column  C 
may  not  be  claimed  at  SCF  rates. 
***** 

*=Mail  destinating  in  3-digit  ZIP  Code  area 
008  must  be  labeled  as  shown  in  LBOl  for 
Standard  Mail  machinable  parcels  and  in 
L004  for  all  other  mail. 


L003    Combined  3-Digit  ZIP  Code 
Prefix  Sortation 

When  permitted  by  the  standards  for 
specific  rates,  pieces  for  the  3-digit  ZIP 
Code  prefixes  shown  in  column  A  may 
be  combined  in  trays  labeled  to  the 
corresponding  destination  shown  in 
coliunn  B.  Line  2  on  tray  labels  must 
include  "SCHEME"  except  as  shown 
below. 


Column  A  3- 

DigilZIP 

Code  Prefix 

Combinations 


006-009  ... 
010,011, 

013. 
014,  015, 

017. 
018,  019, 

065. 
020,023, 

024. 
021,  022  ... 
025,  026  ... 
027,  028  ... 
035,036. 

051-^)53, 

059. 

037.  050  ... 

038.  039  ... 
043,  045  ... 
054,  056  ... 

067,  058  ... 

068,  069  ... 
074,  076  ... 

077.  088  ... 

078.  079  ... 
080.081  ... 

062-084  ... 

085-087  ... 
110,113, 

114, 116. 
120-123  .... 
124,  125, 

127. 
130-132  .... 
133,  134  .... 
137-139  .... 
140-143  .... 
156.  157  .... 
164.  165  .... 
169.  177  .... 
180.  181, 

183. 
191,  192  .... 
193.  194  .... 
197-199  .... 
202-205  .... 
206,  209  .... 
210,211, 

219. 
240,241  .... 
250^52  .... 
280,  281, 

297. 
293,  296  .... 
300,301  .... 


Column  B  Lat)el  to 


SAN  JUAN  PR  006 
SPRINGFIELD  MA  010 

WORCESTER  MA  015 

MIDDLESEX-ESSEX  MA  018 

BRCX^KTON  MA  023 

BOSTON  MA  021 
BUZZARDS  BAY  MA  025 
PROVIDENCE  Rl  028 
WHITE  RIVER  JCT  VT  051 
SCHEME  B 

WHITE  RIVER  JCT  VT  050 

SCHEME  C 
PORTSMOUTH  NH  038 
PORTLAND  ME  043 
BURUNGTON  VT  054 
WHITE  RIVER  JCT  VT  057 

SCHEME  A 
STAMFORD  CT  068 
HACKENSACK  NJ  076 
KILMER  NJ  088 
WEST  JERSEY  NJ  078 
SOUTH  JERSEY  NJ  080 

SCHEME  A 
SOUTH  JERSEY  NJ  082 

SCHEME  B 
TRENTON  NJ  085 
QUEENS  NY  110 

ALBANY  NY  120 
MID-HUDSON  NY  125 

SYRACUSE  NY  130 
UTICA  NY  133 
BINGHAMTON  NY  137 
BUFFALO  NY  140 
JOHNSTOWN  PA  155 
ERIE  PA  164 
WILLIAMSPORT  PA  169 
L^IGH  VALLEY  PA  180 

PHILADELPHIA  PA  191 
SOUTHEASTERN  PA  193 
WILMINGTON  DE  197 
WASHINGTON  DC  202 
SUBURBAN  MD  208 
BALTIMORE  MD  210 

ROANOKE  VA  240 
CHARLESTON  WV  250 
CHARLOTTE  NC  280 

SCHEME  A74 
GREENVILLE  SC  296 
NORTH  METRO  GA  300 


Column  A  3- 

DigitZIP 
Code  Prefix 

Column  B  Label  to 

Combinations 

303,311, 

ATLANTA  GA  303 

399. 

310,  312 

MACON  GA  310 

318, 319 

COLUMBUS  GA  318 

334,  349  ...... 

W  PALM  BEACH  FL  334 

335,  346  .._.. 

TAMPA  FL  335 

369.  393  

JACKSON  MS  393  SCHEME 

B 
KNOXVILLE  TN  377 

377-^79  

390,391  

JACKSON  MS  390  SCHEME 

A 
LOUISVILLE  KY  400 

400,401, 

471. 

410,  470  

CINCINNATI  OH  410 

SCHEME  A 

430,431, 

COLUMBUS  OH  430 

433. 

SCHEME  A 

434-436  

TOLEDO  OH  434 

437,  438 

COLUMBUS  OH  437 

SCHEMES 

442,  443  

AKRON  OH  442 

444.  446  ...... 

YOUNGSTOWN  OH  444 

446,  447  

CANTON  OH  446 

450,451  

CINCINNATI  OH  450 

SCHEME  B 

460-462  ...„. 

INDIANAPOUS  IN  460 

463,  464  

GARY  IN  463 

465,  466  

SOUTH  BEND  IN  465 

467,  468 

FORT  WAYNE  IN  467 

480,  483  

ROYAL  OAK  Ml  480 

484,  485  

FLINT  Ml  484 

486,  487  

SAGINAW  Ml  486 

488.  489  

LANSING  Ml  488 

490,491  

KALAMAZOO  Ml  490 

498, 499  

IRON  MOUNTAIN  Ml  496 

500-602  

DES  MOINES  lA  500 

SCHEME  A 

503,  509  

DES  MOINES  lA  503 

SCHEMES 

515,  516, 

OMAHA  NE  680 

680. 

522,  523  

CEDAR  RAPIDS  lA  522 

527,528, 

ROCK  ISLAND  IL  612 

612. 

536,  538 

MADISON  Wl  535 

540,  560 

ST  PAUL  MN  560 

541,  542  

GREEN  BAY  Wl  541 

590-693, 

BILLINGS  MT  590 

595,596, 

821. 

600,  602 

PALATINE  IL  600 

601,603  

CAROL  STREAM  IL  601 

610,611  

ROCKFORD  IL  610 

615,  616  

PEORIA  IL  615 

618.  619 

CHAMPAK3NIL618 

620,622, 

ST  LOUIS  MO  630 

630,633. 

654,  655  

SPRINGFIELD  MO  654 

SCHBAEA 

656,  657  

SPRINGFIELD  MO  656 

SCHBWIEB 

670,671  

WTCHITA  KS  670 

710,711  

SHREVEPORT  LA  710 

SCHEME  A 

713,  714  

SHREVEPORT  LA  713 

SCHEME  B 

752,  753  

DALLAS  TX  752 

788,  789  

AUSTIN  TX  786 

808,  809  

COLORADO  SPRINGS  CO 

806 

840-844  

SALT  LAKE  UT  840 

Column  A3- 

DigitZIP 
CocePrelix 

Column  B  Label  to 

Combinations 

894.895, 

RENO  NV  894 

897. 

873,  877, 

ALBUQUERQUE  NM  873 

878.  881, 

883.884. 

889-891  

LAS  VEGAS  NV  890 

902-905  

INGLEWOOD  CA  902 

906-908  

LONG  BEACH  CA  907 

913.  914  

VAN  NUYS  CA  913 

917.  918 

INDUSTRY  CA  917 

91^-921  ..... 

SAN  DIEGO  CA  920 

923-925  

SAN  BERNARDINO  CA  923 

926.  927  

SANTA  ANA  CA  926 

940.943. 

SAN  FRANQSCO  CA  940 

944. 

SCHEME  A 

945.  948  

OAKLAND  CA  945  SCHEME 

A 
OAKLAND  CA  946  SCHEME 

B 
STOCKTON  CA  952 

946.  947 

952,  953  

956.  957  

SACRAMENTO  CA  956 

962-966  

SAN  FRANCISCO  CA  962 

SCHEMES 

967-969  

HONOLULU  HI  967 

L004    Area  Distribution  Centers  (ADCs) 

(Text  of  current  LlOl  with  no  change 
except  revise  footnote  2  as  follows:] 

•  *        *        *        • 

2  For  Periodicals  and  Standard  Mail  (A) 
mailings  of  baicoded  fiats. 

*  *         •         •         • 

(Delete  current  L201.  L202.  L203,  L701, 
L702,  L703,  L704,  L706,  and  L707.) 

L600    Standard  Mail 

L601    BMCs— Machinable  Parcels 

(Insert  current  L705  with  no  change  in 
text.] 

LB02    BMCs— DBMC  Rates 

(Insert  current  L708  with  no  change  in 
text.) 

L800    Automation  Rate  Mailings 


L804    AADCs— Letter-Size  Mailings 

(Text  of  current  L804  with  no  change 
except  revise  footnote  2  as  follows:] 

2  For  Periodicals  and  Standard  Mail  (A) 
mailings- 
Laos    BMC/ASF  Entry— Residual 
Periodicals  and  Standard  Mail  (A) 

(Insert  current  L805  with  no  change  in 
text.) 

L806    Non-Bh4C/ ASF  Entry— Residual 
Periodicals  and  Standard  Mail  (A) 

(Insert  ciurent  L806  with  no  change  in 
text] 


M    Mail  Preparation  and  Sortation 

MOOO    General  Preparation  Standards 

MOlO    Mailpiece  Preparation 

[Redesignate  current  MOll  as  M012, 
and  add  new  MOll  as  follows:] 

MOl  1     General  Preparation  Standards 

1.0  STANDARD  PREPARATION 
TERMS  AND  DEFINITIONS 

1.1  Presort 

Presort  is  the  process  by  which  a 
mailer  prepares  mail  so  that  it  is  sorted 
to  at  least  the  finest  extent  required  by 
the  standards  for  the  rate  claimed. 
Generally,  presort  is  performed 
sequentially,  from  the  lowest  (finest) 
level  to  the  highest  level,  to  those 
destinations  specified  by  standard  and 
is  completed  at  each  level  before  the 
next  level  is  prepared.  Not  all  presort 
levels  are  applicable  in  all  situations. 

1.2  Presort  Levels 

Terms  used  for  presort  levels  are 
defined  as  follows: 

a.  Firm:  all  pieces  for  delivery  at  the 
address  shown  on  the  top  piece. 

b.  Carrier  route:  all  pieces  for  delivery 
to  the  same  city  carrier  route,  rural 
route,  highway  contract  route,  post 
office  box  section,  or  general  deUveiy 
unit. 

c.  5-digit:  the  delivery  address  on  all 
pieces  includes  the  same  5-digit  ZIP 
Code. 

d.  3-digit:  the  ZIP  Code  in  the  delivery 
address  on  all  pieces  begins  with  the 
same  three  digits  (see  L002  (Column  A) 
or  L801  as  applicable). 

e.  3-digityScheme:  the  ZIP  Code  on 
the  delivery  address  on  all  pieces  begins 
with  one  of  the  3-digit  prefixes 
processed  by  the  USPS  as  a  single 
scheme  (see  L003)  and  that,  subject  to 
standard,  may  be  presorted  together  as 

a  single  group. 

f.  Qitry  SCF  3-digit(s):  regardless  of 
the  volume  of  mail,  a  separation  is 
required  for  each  3-digit  area  in  the  SCF 
service  area  of  the  entry  facility. 

g.  SCF:  the  separation  includes  pieces 
for  two  or  more  3-digit  areas  served  by 
the  same  SCF  (see  L002  (Column  B)  or 
L802  as  applicable),  except  that,  where 
required  or  permitted  by  standard,  mail 
for  only  one  3-digit  area  may  be 
correctiy  prepared  in  an  SCF  separation 
when  no  mail  for  other  3-digit  ZIP  Code 
areas  is  available. 

h.  ADC/AADC/SDC:  all  pieces  are 
addressed  for  delivery  in  the  service 
area  of  the  same  ADC,  or  AADC  (see 
L004,  L803,  or  L804  as  applicable). 

i.  ASF/BMC:  all  pieces  are  addressed 
for  delivery  in  the  service  area  of  the 
same  ASF  or  BMC  (see  L601  or  L602  as 
aoolicable). 
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).  Kfixed  (BMC.  AADC.  etc.):  the 
pieces  are  for  itore  than  one  presort 
destination. 

k.  Where  thei  terms  are  used, 
"residual"  pieQes/packages/sacks  means 
material  left  over  after  completion  of  a 
presort  sequence.  Residual  mail  lacks 
the  volume  set  oy  standard  to  require  or 
allow  package  or  bundle  preparation  to 
a  p>articular  destination,  and  usually 
does  not  qualiiV  for  a  presort  rate  as  a 
result.  Residual  mail  is  also  referred  to 
as  "nonqualifying"  or  "working"  mail. 

1.3    Preparatien  Instructioiis 

For  purposes  of  preparing  mail: 

a.  "Pieces"  refers  to  individually 
addressed  mailpieces.  This  definition 
also  applies  woen  "pieces"  is  used  in 
eligibility  standards.  Quantities 
indicated  for  optional  or  required 
sortations  always  refer  to  pieces  unless 
spedficallv  exmpted. 

b.  A  "full"  lener  tray  is  one  in  which 
faced,  upright  pieces  fill  the  tray  to  its 
capacity  whenever  practical,  but  never 
less  than  at  least  V*  of  its  length.  Each 
tray  must  be  filled  before  filling  of  the 
next  tray  is  begun,  with  the  contents  in 
multiple  trays  being  relatively  balanced. 
A  tray  with  less  mail  can  be  prepared 
only  if  less-thaa-full  or  overflow  trays 
are  allowed  by  (he  standards  for  the  rate 
claimed.  Tray  preparation  is  described 
in  M033. 

c.  An  "overflew"  letter  tray  is  one  that 
is  allowed  by  the  standards  for  the  rate 
claimed  to  be  lass  than  full  and  contain 
any  quantity  of  pieces  that  could  not  be 
placed  in  full  trays  for  the  same 
destination. 

d.  A  "hill"  fl4t  tray  is  one  that  is 
physically  full.  A  specific  minimum 
volume  is  required  (at  least  a  single 
stack  of  mail  lying  flat  on  the  bottom  of 
the  tray  and  filling  the  tray  to  the 
bottom  of  the  h^dholds)  before  a  tray 
is  sufficiently  fiUed  to  allow  or  require 
pre{>aration  to  tlie  corresponding  presort 
destination.  Wfaien  standards  require 
preparation  of  'Ifull"  trays,  less-than-full 
trays  that  contain  more  than  the 
minimum  voliulie  for  preparation  miist 
be  filled  with  additional  available 
pieces,  up  to  the  reasonable  capacity  of 
the  tray. 

e.  A  "full"  saik  is  defined  in  Uie 
standards  for  the  class  and  rate  claimed. 

f.  An  "entry  [origin)  3-digit"  tray 
contains  all  mall  (regardless  of  quantity) 
for  a  3-digit  ZIP  Code  area  withhi  the 
SCF  service  are«  of  the  feciUty  at  which 
a  mailing  is  entered.  If  more  than  one  3- 
digit  area  is  served,  as  indicated  in 
L002.  a  separate  tray  must  be  prepared 
for  each. 

g.  The  "requifed  at  (quantity)" 
instruction  means  that  the  particular 
unit  must  be  prepared  for  the 


corresponding  presort  level  whatever 
the  specified  quantity  of  mail  is  reached 
or  exceeded  (e.g.,  required  at  10  pieces). 
Packages,  bundles,  and  containers  may 
contain,  more  than  the  minimum 
quantity  up  to  the  applicable  maximum 
physical  size.  Subject  to  applicable  rate 
eligibility  standards,  smaller  quantities 
may  be  prepared  only  if  permitted.  In 
some  situations  as  specified  by 
standard,  required  preparation  might 
apply  only  if  the  mailer  chooses  to 
qualify  for  the  corresponding  rate. 

h.  The  "optional  at  (quantity)" 
instruction  means  that  the  particular 
unit  may  be  prepared  for  the 
corresponding  presort  level  whenever 
the  specified  quantity  of  mail  is  reached 
or  exceeded.  Packages,  bundles,  or 
containers  may  contain  more  than  the 
minimum  quantity  up  to  the  applicable 
maximum  physical  size.  Smaller 
quantities  may  be  prepared  only  if 
permitted  by  appUcable  rate  eligibility 
standards.  Standards  for  quantities  with 
which  preparation  is  optional  are  often 
followed  standards  for  larger  quantities 
with  which  preparation  is  required. 

i.  "Entry  (facility)"  (or  "origin 
(facility)")  refen  to  the  USPS  mail 
processing  facility  (e.g.,  BMC)  that 
serves  the  post  office  at  which  the  mail 
is  entered  by  the  mailer.  If  the  post 
office  where  the  mail  is  enterea  is  not 
the  one  serving  the  mailer"s  locatiim 
(e.g.,  for  plant-verified  chop  shipment), 
the  post  office  of  entry  determines  the 
"entry"  facility.  "Entry  SCF"  includes 
both  single-  and  muIti-3-digit  SCFs. 
"Entry  BMC"  includes  subordinate 
ASFs  unless  otherwise  specified. 

j.  "Smaller  quantities  not  ponitted" 
or  "fewer  pieces  not  permitted" 
disallows  preparation  of  quantities  of 
mail  smaller  than  that  stated  as  the 
minimum  required.  However,  as  a 
general  exception,  the  last  of  more  than 
one  package,  bundle,  sack,  m  tray  for  a 
presort  destination  may  have  less  than 
the  otherwise  applicable  minimum. 
Other  exceptions  to  minimum  quantity 
criteria  might  be  provided  by  the 
standards  for  the  rate  claimed. 

k.  A  "package"  is  a  group  of 
addressed  pieces  secured  together  as  a 
unit.  The  presort  process  considers  the 
total  number  of  pieces  available  for  the 
particular  presort  destination  and 
assembles  them  into  groups  meeting 
applicable  volume  and  si?e  standards. 
When  the  standards  applicable  to  the 
rate  claimed  require  securing  the  pieces 
in  each  group  together,  the  result  is  a 
package.  The  term  "package"  does  not 
correctly  apply  to  unsecured  ptjups  of 
pieces,  e.g.,  those  prepared  in  trays  and 
identified  by  separator  cards.  "Package" 
labels  and  other  "package" 
identification  methods  may  be  used  for 


unsecured  groups  of  pieces  as  permitted 
by  standard.  Package  preparation  is 
described  in  M020. 

I.  A  "bundle"  is  a  group  of  packages 
secured  together  as  a  unit  under  the 
standards  applicable  to  the  rate  claimed. 

2.0  PRESORT  ACCURACY 
VALIDATICHM  AND  EVALUATION 
(PAVE) 

2.1  Basic  Information 

The  Presort  Accuracy,  Validation,  and 
Evaluation  (PAVE)  program  is  a  process 
designed  in  cooperation  with  the 
mailing  industry  to  evaluate  presort 
software  and  determine  its  accuracy  in 
sorting  address  files  according  to  DMM 
standards.  PAVE  is  available  only  to 
software  and  hardware  manufacturers 
(i.e.,  companies  that  actually  develop 
presort  software  or  manufacture 
presorting  equipment).  PAVE 
certification  does  not  guarantee 
acceptance  of  customer  mail  that  was 
prepared  using  PAVE-validated 
hardware/software. 

2.2  Process 

PAVE  evaluates  the  accuracy  of 
presort  products  by  providing  test 
address  files  to  vendors.  Vendors 
process  the  test  file(s)  through  their 
presort  software  or  hardware  and  return 
the  resulting  mailing  statement 
facsimileCs)  and  odier  presort 
documentation  to  the  USPS  National 
Customer  Support  Center  ^CSC).  The 
NCSC  evaluates  the  answers.  Eadi  test 
file  is  evaluated  for  its  accuracy  of 
presort,  compliance  with  current  DMM 
standards,  accuracy  of  sack/tray/pallet 
tag  fabels.  and  general  acceptability  of    ' 
computer  generated  facsimiles  of 
mailing  statements  and  other  presort 
documentation.  If  the  answere  are 
accurate  the  vendar"s  presort  product  is 
validated  for  a  12-month  period  or  until 
the  end  of  the  current  annual  period. 

2.3  Participation 

To  obtain  detailed  information  on 
participation  in  PAVE,  presort  product 
developers  may  request  the  PAVE 
Program  Technical  Guide  from  the 
NCSC  by  calling  1-800-331-5746, 
extension  651  or  454.  Participants  may 
use  the  PAVE  order  form,  included  in 
that  guide,  to  order  PAVE  test  files. 

Iii012    Endorsements  and  MaHdngs 

(In  l.la,  replace  "First-,  third-,  and 
fourth-class  mail"  with  "Firet-Class  or 
Standard  Mail":  in  1.1b,  replace 
"second-class"  with  "Periodicals": 
revise  other  text  as  follows:] 


2.0  METHOD 

2.1  Required  Marking 

Unless  otherwise  directed  or  allowed 
by  standard,  the  required  marking  must 
be  printed  or  produced  as  part  of,  or 
inunediately  below  or  to  the  left  of,  the 
permit  imprint,  meter  impression  at 
stamp,  or  precanceled  or  adhesive 
stamp.  Alternatively,  the  mailer  may 
place  markings  in  the  address  area  on 
the  line  immediately  above  the  address 
or,  preferably,  two  lines  above  the 
address.  If  the  marking  is  in  the  address 
area,  no  other  information  may  appear 
on  the  line  with  the  rate  marking  except 
carrier  route  information.  Markings  may 
also  be  included  in  the  optional 
endorsement  line  (under  M013)  or 
carrier  route  information  line  (under 
M014). 
***** 

2.3    Precanceled  Stamps 

If  precanceled  stamps  bearing  the 
words  "Carrier  Route  Presort"  are  used, 
additional  markings  must  be  provided 
as  required  by  the  standards  for  the 
particular  rate  cfaimed. 
*        *        *        *        * 

MOI 3    Optional  Endorsement  Lines 

(In  1.1.  delete  the  entries  for  optional 
SDC,  state,  and  mixed  states  packages; 
in  1.2  and  2.1,  replace  "|T]hird-[Cllass" 
with  "Standard  Mail  (A)":  in  2.6,  delete 
"fourth-class":  revise  other  text  as 
follows:) 

1.0  USE 

1.1  Basic  Standards 

Mailera  may  prepare  mailings  without 
applying  pressure-sensitive  package 
labals  to  the  top  piece^of  padcages  by 
using  a  specific  optional  endorsement 
line  (OEL)  above  the  address  block  or  on 
the  address  label  on  the  top  piece  of  a 
package  as  shown  below.  Use  of  OELs 
on  bimdles  is  subject  to  the  standards 
applicable  to  the  rate  claimed. 

On  HRM  PACKAGES  use FIRM  12345 

On  CARRIER  ROUTE  PACKAGES 
(Nonprofit  Standard  Mail,  Regular  and 

PrefBrred  Periodicals)  use CAR-RT- 

SORT**C-001 
On  CARRIER  ROUTE  PACKAGES 
(Enhanced  Carrier  Route  Standard 

Mail)  use ECR*  *C-001 

On  CARRIER  ROUTE  PACKAGES 
(Automation  First-CIass  and 

Automation  Standard  Mail)  use 

AUTOCRRT*  •C-OOl 

On  5-DIGIT  PACKAGES  use...5-DIGIT  12345 
On  OPTIONAL  CITY  PACKAGES  use 

MIXED  OTY 12345 

(Use  lowest  5-digit  ZIP  Code  assigned  to  that 

city.) 
On  *-DIGIT  PACKAGES  use 3-DIGIT  771 


On  SCF  PACKAGES  use SCF  750 

(Use  correct  3-digit  SCF  code  as  shown  in 
L002,  Column  B.) 

On  ADC  PACKAGES  use ALL  FOR  ADC 

On  MDCED  ADC  PACKAGES  use MIXED 

ADC 
On  AADC  PACKAGES  use  ...ALL  FOR  AADC 

On  MDCED  AADC  PACKAGES  use MIXED 

AADC 

On  RESIDUAL  PACKAGES  use WORKING 

***** 

1.4    Rate  Markings 

At  the  mailer's  option,  the  markings 
required  by  the  standard  for  the  class  of 
mail  and  rate  claimed  may  be  included 
in  the  OEL  if  the  OEL  appears  on  eadi 
piece  in  the  mailing  and  if  it  remains  a 
single  line  with  the  basic  information 
(required  by  1.1)  at  the  right  end  (e.g., 
on  a  carrier  route  package  of  Enhanced 
Carrier  Route  Saturation  Standard  Mail: 

*  *  *  *  ECRWSS**C-001;  on  a 
Nonprofit  Standard  Mail  SCF  package:  * 

*  *  *  NONPROFIT* 'SCF  750). 

2.0    FORMAT 

*  *        •        •        * 

2.6    ZIP  Code 

Except  for  carrier  route  packages, 
ADC,  AADC,  mixed  ADC,  and  mixed 
AADC  packages  and  AADC  and  (as 
applicable)  working  residual  packages, 
the  optional  endorsement  line  must 
include  the  appropriate  ZIP  Code 
information.  Mixed  ADC  bundles  of 
bound  printed  matter  must  have  facing 
slips  as  specified  in  M630. 

M014    Carrier  Route  Information  Lines 

1.0    BASIC  INFORMATION 

Packages  made  up  to  individual 
carrier  routes,  rural  routes,  highway> 
contract  routes,  post  office  box  sections, 
or  general  delivery  units  may  be 
prepared  without  facing  slips  if 
prepared  with  optional  endorsement 
lines  under  M013  or  with  carrier  route 
information  lines  under  2.0.  These 
standards  apply  to  Automation  First- 
CIass,  carrier  route  and  Level  I/K 
Periodicals,  Automation  and  Enhanced 
Carrier  Route  Standard  Mail,  and  carrier 
route  bound  printed  matter  mailings. 
Carrier  route  information  lines  may  be 
on  all  pieces  in  a  carrier  route  mailing 
regardless  of  their  presort  level. 

2.0  FORMAT  AND  CONTENT 

2.1  Route  Information 

Carrier  route  Information  consisting  of 
a  descriptive  prefix  (or  its  abbreviation), 
plus  a  route  number  or  numeric  code, 
must  be  on  the  top  line  of  the  address, 
either  alone  or  with  other  information 
(e.g.,  addressee,  account  data). 
Alternatively,  the  carrier  route 
information  may  appear  with  the 


applicable  carrier  route  endorsement  on 
the  line  above  or  two  lines  above  the 
address  if  the  carrier  route  rate  marking 
is  in  the  address  area  when  permitted  by 
standard  (see  Exhibit  2.1). 

*  'CARRIER  ROUTE  Oil 

RESIDENT 

1300  WATERFORD  DR 

DISTRICT  HEIGHTS  MD  20747 

••coil 

RESIDENT 

1300  WATERFORD  DR 

ENDICOTT  NY  13760 

••RURAL  ROUTE  005 

RESIDENT 

1602  COUNTRY  LN 

BURKE  VA  22015 

•R  15005 

POSTAL  CUSTOMER 

••C  127 

CAR-RT  SORT 
RESIDENT 

27110RDWAYSTNW 
WASHINGTON  DC  20008 

••coil 

AUTOCRRT 

RESIDENT 

1300  WATERFORD  DR 

DISTRICT  HEIGHTS  MD  20747 

2.2  Descriptive  Prefix 

The  descriptive  prefix  "carrier  route," 
"rural  route,"  "highway  contract  route," 
"post  office  box  section,"  or  "general 
delivery  unit"  must  be  spelled  out  or 
abbreviated  as  shown  below: 

Carrier  Route C 

General  Delivery  Unit G 

Highway  Contract  Route H 

Post  Office  Box  Section B 

Rural  Route R 

2.3  Route  Code 

These  conditions  apply  to  route 
codes: 

a.  The  one-character  descriptive 
prefix  in  2.2  must  be  followed  by  a  3- 
digit  route  or  post  office  box  section 
number. 

b.  On  Periodicals  and  Standard  Mail 
pieces  bearing  a  simplified  address  that 
does  not  include  a  ZIP  Code,  the 
descriptive  prefix  in  2.2  must  be 
followed  by  a  route  code  that  begins 
with  the  last  two  digits  of  the  5-digit  ZIP 
Code  and  is  followed  by  the  route  code 
in  2.3a. 

c.  The  descriptive  prefix  and  route 
code  required  for  simplified  address 
mailings  in  2.3b  may  also  be  used  on 
mailings  of  any  class  that  contain  a  ZIP 
Code  in  the  address. 
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2.4    Other  Contents 

Other  element  of  the  carrier  route 
information  linf  include: 

a.  The  carrierlroute  information  must 
be  preceded  by  at  least  two  asterisks 
(**)  or  other  di^nctive  nonalphabetic 
or  nonnumeric  ^aracters. 

b.  At  least  10  spaces  must  be  allowed 
for  carrier  route  information  if  included 
with  other  inforination  on  the  top  line. 

c.  Carrier  route  information  lines  may 
also  contain  the  markings  required  by 
standard  for  the  class  of  mail  and  rate 
claimed  if  all  the  information  remains 
on  a  single  line  with  the  basic 
information  (rec^uired  by  2.1)  at  the  right 
end  (e.g.,  on  a  carrier  route  package  of 
Enhanced  Carrier  Route  Saturation  rate 
mail): 


kwss»*c-ooi 


UMI 


POSTAL  CUSTOMER 

M020    PackagOB  and  Bundles 

1.0    BASIC  STANDARDS 

(Relocate  curreilt  1.1, 1.4, 1.5.  and  1.7  to 
MOll;  renumbe^  current  1.2, 1.3,  and 
1.6  as  1.1, 1.2,  abd  1.3,  respectively; 
revise  renumbeiJBd  1.3,  and  add  new  1.4 
as  follows:] 


1.3  Labeling 

Unless  excepted  by  standard, 
packages  must  be  labeled  using  the 
pressure-sensiti?e  package  labels 
specified  in  the  standards  for  the  class 
and  rate  being  prepared.  On  letter-  and 
card-size  mail,  the  label  must  be  placed 
in  the  lower  left  comer  of  the  top  piece 
in  the  package.  On  flat-size  mail,  the 
label  must  be  placed  on  the  address  side 
of  the  top  piece  in  the  package.  Optional 
endorsement  linlBS  may  be  used  in  lieu 
of  pressure-sensitive  labels,  subject  to 
M013. 

1.4  Palletization 

Packages  and  bundles  placed  on 
pallets  must  be  able  to  withstand 
normal  transit  and  handling  without 
breakage  or  injuiy  to  USPS  employees. 
Heavy-gauge  sbijinkwrap  over  plastic 
banding,  only  shrinkwrap,  or  only 
banding  material  is  acceptable  if  the 
package  or  buncfle  can  stay  together 
during  normal  processing.  Packages  and 
bundles  placed  en  BMC  and  mixed 
BMC  pallets  must  be  shrinkwrapped 
and  machinable  lon  BMC  parcel  sorters; 
machinability  is  determined  by  the 
USPS.  If  used,  banding  material  must  be 
applied  at  least  once  around  the  length 
and  once  around  the  girth;  wire  and 
metal  strapping  are  prohibited. 


1.5    Exception 

Fewer  than  the  minimum  number  of 
pieces  required  by  the  standards  for  the 
rate  claimed  may  be  prepared  as  an 
individual  package  without  loss  of  rate 
eligibility  in  that  regard  imder  either  of 
these  conditions: 

a.  A  greater  number  of  pieces  would 
exceed  the  maximum  physical  size  for 
a  package  and  the  total  number  of 
pieces  for  that  presort  destination  meets 
the  minimum  volume  standard  (e.g.,  30 
pieces  are  available  to  meet  a  10-piece 
minimum,  but  a  package  of  8  pieces  is 

6  inches  thick). 

b.  The  pieces  constitute  the  "last 
package"  for  a  presort  destination  and 
previously  prepared  packages  met  the 
applicable  minimum  volume  standard 
(e.g.,  505  pieces  prepared  in  ten  50- 
piece  packages  and  one  5-piece 
package). 

2.0  ADDITIONAL  STANDARDS- 
PREFERRED  PERIODICALS  AND 
NONPROFIT  STANDARD  MAIL  (A) 

2.1  N<mautoination  Rate  Mailings 

Nonautomation  rate  mailings  are    . 
subject  to  these  additional  standards: 

a.  The  maximum  thickness  for 
packages  of  other  than  walk-sequence 
rate  letter-size  mail  is  6  inches.  The 
maximum  thickness  for  packages  of 
letter-size  walk-sequence  rate  mail  is  4 
inches. 

b.  Packages  of  letter-size  mail  up  to  1 
inch  thick  must  be  secured  with 
appropriate  banding  applied  around  the 
girth.  Thicker  packages  must  be  secured 
with  at  least  two  bands,  the  first  placed 
around  the  length  and  the  second 
around  the  girth  so  that  the  second  band 
crosses  over  the  first. 

c.  When  preparing  mail  bearing  a 
simplified  address,  all  pieces  for  the 
same  post  office  must  be  tied  in 
packages  of  50  whenever  possible.  If 
packages  of  other  quantities  are 
produced,  the  actual  number  of  pieces 
must  be  shown  on  the  focing  slip  that 
must  be  attached  to  show  distribution 
desired  (e.g.,  rural  route,  city  route,  post 
office  boxholder). 

2.2  Automation  Rate  Mailings 

Automation  rate  mailings  are  subject 
to  these  additional  standards: 

a.  The  maximum  thickness  for 
packages  of  letter-size  mail  is  6  inches. 

b.  Packages  must  be  prepared  for 
mailings  consisting  entirely  of  card-size 
pieces,  and  for  mail  placed  in  AADC 
trays  (except  for  residual  AADC  trays) 
and  in  mixed  AADC  trays  (package- 
based  mailings)  or  overflow  trays  (tray- 
based  mailings). 

c.  Packages  must  not  be  prepared  in 
full  trays  in  tray-based  mailings  of  larger 


than  card-size  pieces  except  in  residual 
AADC  and  mixed  AADC  trays  and  as 
permitted  by  standard  for  oversize 
pieces. 

d.  Packages  must  be  secured  with 
rubber  bands,  elastic  strapping,  flat 
plastic  strapping,  or  string  placed  once 
aroimd  the  girth  (narrow  dimension)  on 
packages  up  to  1  inch  thick.  Thicker 
packages  must  be  tied  twice,  with  the 
first  rubber  band  or  elastic  strap  placed 
around  the  length  and  the  second 
around  the  gir&,  crossing  over  the  firat. 
Additional  ties  may  be  used  if  none  lies 
along  the  outer  1  inch  of  any  package 
edge. 

e.  Elastic  strapping  must  have  a 
minimum  strength  of  15  pounds  and  a 
minimum  of  150%  elongation  prior  to 
break.  Minimum  tension,  when  applied 
to  bundle,  must  be  50%  breaking 
strength.  Elastic  strapping  may  not  be 
used  unless  approved  by  USPS 
Engineering.  A  mailer  wanting  to  have 
elastic  strapping  material  tested  for 
acceptability  must  provide  25  packages 
(five  each:  6  inches,  4  inches,  2  inches, 

1  inch,  and  10  pieces)  strapped  with  the 
tested  material.  The  mailer  must  send 
the  material  with  a  letter  of  request  at 
least  6  weeks  before  the  planned  date  of 
mailing  to  USPS  Engineering.  The 
mailer  is  notified  in  writing  by  the 
USPS.  If  the  USPS  approves  the 
material,  that  letter  (showing  a  unique 
number)  serves  as  evidence  that  the 
material  meets  USPS  standards.  A  copy 
of  the  letter  must  be  attached  to  each 
mailing  statement  provided  for  mailings 
that  use  the  tested  strapping  material. 
The  mailer  must  be  able  to  show  when 
requested  that  the  strapping  material  on 
a  mailing  is  the  same  as  that  tested. 

f.  Separator  cards: 

(1)  May  be  used  instead  of  packaging 
(except  for  card-size  pieces)  to  identify 
groups  of  pieces  in  3-digit  and  SCF  trays 
in  package-based  mailings. 

(2)  May  be  prepared  fi^m  any  paper 
or  card  stock. 

(3)  Must  be  at  least  V4  inch  higher 
than  the  highest  piece  in  the  mailing. 

(4)  Must  be  placed  in  front  of  the 
corresponding  groups  of  mail. 

g.  Except  in  package-based  maiUngs 
under  M895,  if  groups  of  presorted 
pieces  are  identified  by  separator  cards, 
the  required  pressure-sensitive  package 
label  must  be  placed  on  the  separator 
card  or  in  the  lower  left-hand  comer  of 
the  first  piece  behind  it.  Alternatively, 
the  words  "5-Digit"  or  "3-Digit,"  as 
appropriate  for  the  group,  may  appear 
on  the  separator  card.  The  pressure- 
sensitive  label  or  the  descriptive  words 
(if  placed  on  the  separator  card)  must  be 
at  the  top  of  each  in  a  position  that  can 
be  easily  read  when  the  card  is  in  a  tray. 


h.  In  three-tier  package-based 
Barcoded  rate  mailings  under  M895, 
pieces  in  AADC  overflow  trays  must  be 
secured  into  5-digit  packages  in  the  5- 
digit  presort  tier,  and  3-digit  packages  in 
the  3-digit  presort  tier.  These  packages 
require  no  labeling. 

i.  In  tray-based  mailings,  pieces  in  5- 
digit  overflow  trays  must  be  secured 
into  and  labeled  as  5-digit  packages. 
Pieces  in  3-digit  overflow  trays  and  SCF 
overflow  trays  must  be  secured  into  and 
labeled  as  3-<ligit  packages. 

3.0  ADDITIONAL  STANDARDS- 
FIRST-CLASS  MAIL  AND  OTHER 
PERIODICALS  AND  STANDARD  MAIL 
(A) 

3.1  Cards  and  Letter-Size  Pieces 

Cards  and  letter-size  pieces  are 
subject  to  these  specific  packaging 
standards: 

a.  The  maximum  thickness  for 
packages  of  walk-sequence  rate  mail  is 
4  inches.  The  maximum  thickness  for 
other  packages  is  6  inches. 

b.  Card-size  pieces  must  always  be 
prepared  in  packages. 

c.  Packages  must  be  prepared  in  all 
less-than-fiill  trays,  and  for 
nonupgradable  Retail  First-Class  and 
Regular  Standard  Mail,  and  for 
nonautomation-compatible  Publications 
Service  and  other  than  Barcoded  rate 
Regular  Periodicals. 

d.  Separator  cards  may  be  used 
instead  of  packaging  for  carrier  route 
groups  in  full  Eiihanced  Carrier  Route  5- 
digit  carrier  routes  trays.  Separator  cards 
must  be  used  instead  of  packaging  for 
carrier  route  groups  in  full  trays  of 
Automation  Carrier  Route  First-Class 
and  Standard  Mail,  and  in  full  trays  of 
Barcoded  rate  Regular  Periodicals. 
Separator  cards  must  be  prepared  from 
paper  or  card  stock,  must  be  at  least  V* 
inch  higher  than  the  highest  piece  in  the 
mailing,  and  must  be  placed  in  front  of 
the  corresponding  groups  of  mail. 

e.  For  card-size  pieces  and  mail  in 
less-than-full  trays,  packages  of  letter- 
size  pieces  of  Automation  First-Class 
and  Automation  Standard  Mail, 
automation-compatible  Publications 
Service  and  Barcoded  rate  Regular 
Periodicals,  and  upgradable  Retail  First- 
Class  and  Regular  Standard  Mail  must 
be  secured  with  mbber  bands.  Other 
packages  of  letter-size  pieces  must  be 
secured  with  mbber  bands,  elastic 
strappiilg,  flat  plastic  strapping,  or 
string.  (Elastic  strapping  must  have  a 
minimum  strength  of  15  pounds  and  a 
minimum  of  150%  elon^tion  prior  to 
breaking.  Minimum  tension,  when 
applied  to  bundle,  must  be  50% 
breaking  strength.  Elastic  strapping  may 
not  be  used  unless  approved  by  USPS 


Engineering.  If  requested,  the  mailer 
must  be  able  to  show  such  approval  for 
the  strapping  material  used  for  a 
mailing.) 

3.2  Flat-Size  Pieces 

Flat-size  pieces  are  subject  to  these 
specific  packaging  standards: 

a.  Though  not  subject  to  a  specific 
thickness  limit,  packages  of  flats  must 
be  secure  and  stable,  and  are  subject  to 
specific  weight  limits  if  palletized. 

b.  Flat-size  pieces  must  always  be 
prepared  in  packages  unless  excepted 
by  standard. 

3.3  All  Pieces 

All  pieces  are  subject  to  these 
standards: 

a.  For  mail  prepared  using  a 
simplified  address,  all  pieces  for  the 
same  post  office  must  be  tied  in 
packages  of  50  when  possible.  If 
packages  of  other  quantities  are 
produced,  the  actual  number  of  pieces 
must  be  shown  on  the  facing  slip  that 
must  be  attached  to  show  distribution 
desired  (e.g.,  mral  route,  city  route,  post 
office  boxholder). 

b.  One  package  containing  fewer  than 
the  otherwise  applicable  minimum 
number  of  pieces  may  be  prepared  when 
it  represents  the  last  package  for  a 
presort  destination  to  which  other 
packages  (each  containing  at  least  the 
minimum  volume  required)  were 
previously  prepared  in  the  same 
mailing. 

c.  Packages  up  to  1  inch  thick  must  be 
secured  with  appropriate  banding 
placed  once  around  the  girth  (narrow 
dimension).  Thicker  packages  must  be 
secured  with  at  least  two  bands,  the  first 
placed  around  the  length  and  the 
second  around  the  girdi  so  that  the 
second  band  crosses  over  the  first. 
Additional  ties  may  be  used  if  none  lies 
along  the  outer  1  inch  of  any  package 
edge. 

•        *        *        •        • 

[Delete  current  5.0  and  6.0.) 

M030    Container  Preparation. 

M031    Labels 

(In  1.7  and  4.13,  replace  "second-class" 
in  the  heading  and  text  with 
"Periodicals"  and  replace  "2C"  with 
"PERIOD";  in  2.1a,  replace  "First-, 
third-,  and  fourth-class"  with  "First- 
Class  and  Standard  Mail"  and  replace 
"second-class"  with  "Periodicals";  in 
3.2a,  replace  "First-  and  third-class" 
with  "Firat-Class  and  Standard  Mail" 
and  replace  "second-class"  with 
"Periodicals";  in  4.2,  replace  "second- 
class"  with  "Periodicals"  and  replace 
"third-  or  fourth-class"  with  "Standard 
Mail";  in  4.8,  insert  "(Preferred 


Periodicals  only)"  after  "optional  city," 
replace  "second-class"  with 
"Periodicals,"  and  replace  "third-class" 
with  "Standard  Mail";  In  4.14,  replace 
"second-class"  with  "Periodicals";  in 
5.0,  replace  "First-  and  third-class"  with 
"First-Class  and  Standard  Mail  (A)," 
replace  "second-  or  third-class"  with 
"Periodicals  or  Standard  Mail  (A)," 
replace  "First-,  second-,  and  third-class" 
with  "First-Class,  Periodicals,  and 
Standard  Mail  (A),"  replace  "third- 
class"  with  "Standard  Mail  (A),"  and 
replace  "[Tjhird-  and  fourth-class"  with 
"Standard  Mail";  no  other  change  in 
text.) 

M032    Barcoded  Container  Labels 

1.0  BARCODED  TRAY  LABELS 

1.1  Standards 

Barcoded  tray  labels  are  required  for 
Automation  First-Class,  automation- 
compatible  Publications  Service 
Periodicals,  and  Automation  Standard 
Mail  mailings  of  letter-size  pieces,  and 
Automation  First-Class  mailings  of  flat- 
size  pieces.  Barcoded  trays  labels  may 
be  used  on  any  other  mailing.  Mailer- 
produced  barcoded  tray  labels  must 
meet  the  standards  below. 
•        *        *        •        • 

(In  1.2,  replace  "First-  and  third-class 
mail"  with  "First-Class  and  Standard 
Mail  (A)"  and  replace  "second-class" 
with  "Periodicals."] 


Exhibit  1.3c.  Contents  Identifier  Codes 

(Replace  "2C"  with  "PERIOD";  replace 
'3C"  with  "STD  A";  and  replace  "4C" 
with  "STD  B."] 


2.0  BARCODED  SACK  LABELS 

[Replace  current  2.1  and  2.2  with  new 
2.1,  below,  and  renumber  current  2.3 
through  2.5  as  2.2  through  2.4. 
respectively;  in  renumbered  2.2.  replace 
"First-,  third-,  and  fourth-class  mail" 
with  "First-Class  and  Standard  Mail" 
and  replace  "second-class"  with 
"Periodicals";  in  renumbered  2.4e, 
change  the  reference  from  2.5d  to  2.4d; 
in  renumbered  2.4f,  replace  "200  (2C)" 
with  "200  (PERIOD)."] 

2.1  Standards 

Barcoded  sack  labels  are  required  for 
Barcoded  rate  Regular  and  automation- 
compatible  Publications  Service 
Periodicals  and  Automation  Standard 
Mail  flat-size  pieces  prepared  in  sacks. 
Barcoded  sack  labels  may  be  used  for 
other  Periodicals  and  Standard  Mail 
prepared  in  sacks.  Mailer-produced 
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barcoded  tray  lalels  must  meet  the 

standards  below, 

•       •*!»• 

M033    Sacks  aiipl  Trays 

1.0  BASIC  STANDARDS 

1.1  Total  Weigit 

The  total  weight  of  any  tray  or  sack 
(mail  plus  tray  ot  sack  tare)  must  not 
exceed  70  pounds. 

1.2  Equipment 

Palletization  of  trays  or  sacks,  or  of 
packages  of  flats  outside  of  sacks,  is 
subject  to  M040.  Preparation  of 
bedloaded  bundles  of  flats  is  subject  to 
the  standards  for  the  class  and  rate 
claimed.  CXher  nfailings  must  be 
prepared  in  the  dontainer  appropriate 
for  the  processing  category  and  rate  of 
the  mail: 

a.  First-Class,  tegular  and 
Publications  Serf  ice  Periodicals,  and 
Regular,  Enhanced  Carrier  Route,  and 
Automation  Standard  Mail  (A)  letter- 
size  pieces  (including  cards)  must  be 
prepared  in  USPS  letter  trays  with 
sleeves.  Subject  to  equipment 
availability,  1-  or  2-foot  regular  (MM)  or 
2-foot  extended  (pMM)  letter  trays  must 
be  used  as  appropriate  for  the  size  and 
volume  of  pieces»  Letter  trays  may  be 
used  for  other  letter-size  mail,  subject  to 
the  applicable  preparation  standards. 

b.  rust-Class  flat-size  pieces  must  be 
prepared  in  USPS  flat  trays  with  covers. 

c.  First-Class  parcels  weighing  less 
than  11  oimces  must  be  prepared  in 
green  USPS  sack*. 

d.  Pri(»ity  Mail  must  be  prepared  in 
orange  USPS  sacjcs. 

e.  iWiodicals  flat-size  pieces, 
machinable  and  Irregular  parcels,  and 
letter-size  pieces  not  placed  in  trays  at 
the  mailw's  option  must  be  prepared  in 
brown  USPS  sacks. 

f.  Standard  Mail  flat-size  pieces, 
machinable  and  Irregular  parcels,  and 
Nonprofit  Standard  Mail  letter-size 
pieces  not  placed  in  trays  at  the  mailer's 
option  onist  be  pfepered  in  white 
canvas  USPS  sacju. 

1.3  Tray  Sizae  I 

Standard  tray  sizes  to  be  used  in 
applying  mail  preparation  standards  are: 

a.  Letter  traya:  |nside  bottom  length: 

(1)  2-foot  K^  and  EMM  trays:  21 
inches.  I 

(2)  1-foot  traysj  lOV^  inches. 

b.  Flat  trays:    | 

(1)  Inside  bottcm  dimensions:  14% 
inches  long  by  10^4  inches  wide. 

(2)  Height:  8  inches  to  bottom  of 
handhold,  llVi  t|D  top  of  tray. 

1.4  Presort 

Presort,  presort  levels,  and  standard 
preparation  terms  are  defined  in  MOll, 


except  for  PrefBrred  Periodicals  and 
Nonprofit  Standard  Mail  (A),  which  are 
covered  in  3.0  and  4.0. 

1.5  Sleeving  and  Strapping 

Except  under  1.6,  each  letter  tray 
must  be  sleeved,  and  each  flat  tray  must 
be  covered  by  a  lid,  using  USPS- 
provided  sleeves  or  lids.  All  bedloaded 
letter  trays  must  also  be  secured  by  a 
plastic  strap  placed  tightly  around  the 
length  of  the  tray  without  crushing  the 
tray  or  sleeve.  Flat  trays  must  be  secured 
by  two  straps  placed  tightly  around  the 
width  of  the  tray  (i.e.,  the  shorter 
dimension). 

1.6  Exception 

Trays  do  not  require  sleeves/lids  or 
strapping  if  their  contents  are  emptied 
and  processed  in  the  facility  where 
deposited  and  that  facility's  manager 
has  given  the  mailer  a  written  waiver  of 
one  or  both  requirements.  Strapping  is 
not  required  on  trays  placed  on  5-digit, 
3-digit,  and  SCF  pallets. 
(Renumber  current  2.0  and  3.0  as  3.0 
and  4.0,  respectively,  and  revise  as 
shown  below.  Insert  new  2.0  as  follows:] 

2.0  FIRST-CLASS,  REGULAR  AND 
PUBUCATIONS  SERVICE 
PERIOIMCALS,  AND  REGULAR 
ENHANCED  CARRIER  ROUTE,  AND 
AUTOMATION  STANDARD  MAIL 

2.1  Letter  Tray  Preparation 

Pieces  must  be  prepared  to  result  in 
the  fewest  practical  number  of  packages 
(where  required)  and  trays  to  contain 
the  mail  presorted  to  a  destination. 
Letter  tray  preparation  uses  terms 
defined  in  MOll  and  is  subject  to  these 
further  standards: 

a.  Pieces  must  be  "faced"  with  all 
addresses  in  the  same  direction  and 
placed  in  trays  to  maintain  their 
orientation. 

b.  Each  tray  must  be  filled  before 
filling  of  the  next  tray  is  begim,  with  the 
contents  in  multiple  trays  being 
relatively  balanced.  A  tray  with  less 
mail  can  be  prepared  (mly  if  allowed  by 
the  standards  for  the  rate  claimed, 
subject  to  2.1c.  Subject  to  equipment 
availability,  2-foot  trays  must  be  used 
whenever  available  with  1-foot  trays 
used  for  lesser  volume  or  as  overflow 
trays  under  2.1c. 

c.  Subject  to  the  standards  for  the  rate 
claimed,  pieces  left  over  after  filling  one 
or  more  trays  for  a  presort  destination 
are  packaged  and  placed  in  a  less-than- 
full  "overflow"  tray.  Where  permitted, 
preparation  of  overflow  trays  is  required 
for  required  presort  levels  and  optional 
for  optional  levels.  Only  one  overflow 
tray  per  destination  may  be  prepared  in 
the  same  mailing.  As  a  general 


exception,  an  overflow  tray  may  be 
prepared  where  otherwise  not  allowed  if 
the  minimum  number  of  pieces  required 
by  rate  eligibility  standards  for  the 
corresponding  presort  level  is  available 
but  exceeds  the  capacity  of  a  2-foot  tray 
(e.g.,  150  pieces  to  a  5-digit  destination 
are  available  to  qualify  for  a  5-digit  rate). 

d.  Subject  to  availability,  standard 
MM  trays  are  used  for  all  letter-size 
mail,  except  that  extended  MM  (EMM) 
trays  must  be  used  when  available  for 
letter-size  mail  more  than  4V2  inches 
high  or  10*/^  inches  long.  When  EMM 
trays  are  not  available,  pieces  higher  or 
wider  than  MM  trays  must  be  angled 
back  and/or  placed  upright 
perpendicular  to  the  length  of  the  tray 
in  row(s),  as  necessary,  in  a  manner  that 
preserves  their  orientation. 

e.  Each  tray  must  bear  the  correct  tray 
label. 

f.  Each  tray  must  be  sleeved  and 
strapped  under  1.4  and  1.5. 

2.2  Flat  Tray  Preparation  (First-Class 
Mail  Only) 

All  flat  tray  preparation  is  subject  to 
these  standards: 

a.  Pieces  must  be  "£aced"  with  all 
addresses  in  the  same  direction  and 
placed  in  trays  to  maintain  their 
orientation. 

b.  Once  the  required  minimum 
volume  is  reached,  additional  pieces 
must  be  placed  in  the  same  tray  up  to 
its  capacity  to  minimize  the  number  of 
trays  used.  When  possible,  pieces  must 
be  placed  in  two  stacks  to  optimize  tray 
use,  but  mail  must  not  overfill  the  tray 
to  inhibit  adequate  closure  or  covering 
of  the  contents.  The  total  weight  of  a 
tray  and  its  contents  must  not  exceed  70 
poimds. 

c.  Each  tray  must  bear  the  correct  tray 
label. 

d.  Each  tray  must  be  sleeved  and 
strapped  under  1.4  and  1.5. 

2.3  Sack  Preparatioi 

All  sack  preparation  is  subject  to 
these  standards: 

a.  Each  sack  must  bear  the  correct 
sack  label. 

b.  The  weight  of  a  sack  and  its 
contents  must  not  exceed  70  poimds. 

3.0    NONAUTOMATION  PREFERRED 
PERIODICALS  AND  NONPROFIT 
STANDARD  MAIL 

[Text  of  current  2.O.] 

4.0    AUTOMATION  RATE 
PREFERRED  PERIODICALS  AND 
NONPROFIT  STANDARD  MAIL 

[Text  of  current  3.O.] 
M040    Palletization 

[M040  as  shown  below  is  revised  based 
on  a  recently  concluded  separate 
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rulemaking,  and  reorganized  to 
consolidate  and  replace  ciurent  M042, 
M043,  M044,  and  M048  into  new 
M04S.1 

M04 1    General  Pallet  Standards 

1.0  PHYSICAL  CHARACTERISTICS 

1.1  Standards 

All  pallets  presented  to  the  USPS, 
whcKher  USPS-  or  raailer-provided, 
must  meet  the  standards  in  1.2  through 
1.4.  Mail  on  sudi  pallets  must  meet  the 
standards  applicable  to  the  class  and 
rate  claimed. 

1.2  Construction 

Pallets  must  be  made  of  high-quality 
material  that  can  hold  loads  equal  to  a 
gross  weight  of  2,200  pounds.  Pallets 
must  measure  48  by  40  inches  and  must 
allow  for  four-way  entry  by  fork  trucks 
and  two-way  entry  by  pallet  jacks. 

1.3  Securing 

Except  for  pallet  boxes  under  4.3, 
loaded  pallets  of  mail  must  be  secured 
either  with  at  least  two  straps  or  bands 
or  wrapped  with  stretchable  or 
shrinkable  plastic  strong  enough  to 
retain  the  integrity  of  the  pallets  during 
transportation  and  handling. 

1.4  Nonconfoiming  Mailers 

The  USPS  informs  mailers  or  their 
agents  who  present  palletized  mailings, 
including  plant-verified  drop  shipment 
(PVDS),  when  their  pallets  fail  to  meet 
basic  pallet  integrity  and  safety 
standards.  After  July  1, 1996,  once 
notified  and  allowed  to  make  changes  to 
improve  load  integrity,  if  a  mailer's 
methods,  or  those  of  Ae  mailer's  agent 
presenting  PVDS  mailings,  do  not  work, 
the  mailer  is  considered  nonconforming. 
A  nonconforming  mailer  is  required  to 
meet  the  specifications  for 
nonconforming  mailers  for  top-cap  use, 
stacking  of  pallets,  pallet  box 
construction,  and  maximum  height/tiers 
of  trays  in  2.0  through  4.0.  After  July  1, 
1996,  mailers  will  be  suspended  from 
the  pallet  program  if  their  pallets 
continue  to  fail  to  meet  the  minimum 
load  integrity  levels. 

2.0  TOP  CAPS 

2.1  Use 

Top  caps  are  used  as  follows: 

a.  feccept  under  2.1b  and  2.1c,  all 
pallets  of  sacks,  letter  mail  trays, 
parcels,  packages  or  bundles  of  mail,  or 
pallet  boxes  must  be  top-capped  if  the 
pallets  are  double-  or  triple-stacked 
when  presented  to  the  USPS  for 
acceptance. 

b.  The  top  pallet  need  not  be  top- 
capped  if  the  strapping  or  banding 
seciuing  the  stackeid  pallets  together 


neither  damages  the  mail  on  the  top    - 
pallet  nor  allows  the  stack  to  shift. 

c  Lower  paUet(s)  containing  either 
parcels  or  packages  or  bundles  of  mail, 
need  not  be  top-capped  if  the  top 
surface  of  each  pallet  load  provides  a 
stimly,  flat  surface,  parallel  to  the  pallet 
base,  that  allows  for  safe  and  efficient 
stacking  of  pallets  placed  on  top. 
preventing  sliding  of  the  top  pallet(s), 
damage  to  pieces,  and  crushing  of  the 
load. 

2.2  Construction 

Any  material  may  be  used  as  a  top  cap 
if  it  provides  a  flat,  level  siuiace 
horizontal  to  the  base  pallet,  protects 
the  integrity  of  the  mail  below  it  while 
supporting  a  loaded  pallet  above  it,  and 
allows  easy  entry  of  a  forklift  to  remove 
the  upper  pallet(8).  Flimsy  paper  or 
fiberfooard  (e.g..  the  ends  of  paper  rolls) 
or  similar  material  is  inadequate  and 
may  not  be  used  as  a  top  cap. 

2.3  Securing 

A  top  cap  must  be  secured  to  the 
pallet  horizontal  to  the  plane  of  the  base 
pallet,  either  by  stretch  wrap  or  by  at 
least  two  crossed  straps  or  bands,  so  that 
the  cap  stays  in  place  to  protect  the  mail 
and  maintain  the  integrity  of  the  pallet 
load. 

2.4  Required  Use  by  Nonconforming 
Mailers 

Nonconforming  mailers  (see  1.4)  must 
use  top  caps  on  all  pallets  of  sacks, 
letter  mail  trays,  parcels,  or  packages  or 
bundles  of  mail,  regardless  of  weight,  or 
on  pallets  containing  pallet  boxes  60 
inches  or  less  in  height.  Top  caps  must 
be  approximately  48  by  40  inches  and 
meet  one  of  these  construction 
standards: 

a.  Five-wood  boards,  with  imiform 
edges  and  nine-leg  pallet  contact  for 

b.  Fiberboard  box  end  style,  with  a 
minimum  3-inch  side  and  wall  material 
of  at  least  double-wall  corrugated 
fiberboard  C  and/or  B  flute. 

c.  Fiberboard  honeycomb  covered  on 
both  sides  with  heavy  linerboard  at  least 
%  inch  thick. 

d.  Corrugated  fiberboard  C  flute  sheet 
covering  the  entire  top  of  the  load  with 
standard  {wllet  solid  fiberboard  comer 
edge  protectors. 

3.0  STACKING  PALLETS 

3.1  Double-  or  Triple-Stacking 

Pallets  may  be  double-  or  triple- 

a.  The  combined  gross  weight  of  the 
stacked  pallets  (pallets,  caps,  and  mail) 
does  not  exceed  2.200  pounds. 

b.  The  heaviest  pallet  is  on  the  bottom 
and  the  lightest  on  top. 


c  The  pallets  are  secured  together 
with  at  least  two  straps  or  bands  of 
appropriate  material  to  maintain  their 
integrity  during  transportation  and 
handling  (pallets  must  not  be  secured 
together  with  stretchable  or  shrinkable 
plastic). 

d.  Each  pallet  is  top-capped  imder 
2.0. 

e.  The  combined  height'  of  the  stacked 
pallets  and  their  loads  does  not  exceed 
84  inches. 

3.2    Nonconforming  Mailers 

Nonconforming  mailers  (see  1.4)  who 
stack  pallets  are  subject  to  the 
conditions  in  3.1,  except  that  triple- 
stacking  is  allowed  only  for  pallets  of 
parcels  and  the  combined  height  of  any 
stacked  pallets  may  not  exceed  77 
inches. 

4.0  PALLET  BOXES 

4.1  Use 

Mailers  may  use  pallet  boxes 
constructed  of  single-,  double-,  or  triple- 
wall  corrugated  fiberboard  placed  on 
pallets  to  hold  sacks  or  parcels  prejaared 
under  M045.  Single-wall  corrugated 
fiberboard  may  be  used  only  for  light 
loads  (such  as  light-weight  parcels)  that 
do  not  require  transfKjrtation  by  the 
USPS  beyond  the  entry  office.  The 
boxes  must  protect  the  mail  and 
maintain  the  integrity  of  the  pallet  loads 
throughout  transportation,  handling, 
and  processing.  The  base  of  the  boxes 
must  measure  approximately  40  by  48 
inches. 


4.2  Maximum  Height 

The  combined  height  of  the  pallet, 
pallet  box,  and  mail  may  not  exceed  77 
inches,  except  that  until  July  1, 1996. 
the  combined  height  may  not  exceed  84 
inches.  The  contents  of  the  box  may  not 
extend  above  the  top  rim  of  the  box. 

4.3  Securing 

Pallet  boxes  must  be  secured  to 
pallets  with  strapping,  banding, 
stretchable  plastic,  shrinkwrap,  or  other 
material  that  ens  ires  that  the  pallet  can 
be  safely  unioadev-1  from  vehicles, 
transported,  and  processed  as  a  single 
unit  to  the  point  where  the  contents  are 
distributed  with  the  load  intact  if: 

a.  The  pallet  and  its  contents  are 
transported  by  the  USPS  from  the  office 
where  the  mail  is  accepted  to  another 
postal  facility  where  the  contents  will 
be  distributed. 

b.  The  weight  of  the  mail  in  the  box 
is  not  sufficient  to  hold  the  box  in  place 
on  the  pallet  during  transportation  and 
processing,  a  pallet  box  must  be  secured 
to  the  pallet  base. 
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4.4    NooGOBfannteg  Maileis 

Nonconfonning  {nailers  (see  1.4)  may 
use  pallet  boxes  only  if  constructed  of 
triple-wall  corrugateid  fibeiboard  (C  and/ 
or  B  flute  material}  with  a  maximum 
height  of  77  inches. 

5.0  PREPARATION 

5.1  Praaoft  i 

Pallet  preparatioo  and  pallet  sortation 
are  subject  to  the  specific  standards  in 
M045.  Pallet  sortanon  is  intended  to 
presort  the  palletized  portion  of  a 
mailing  to  at  least  the  finest  extent 
required  for  the  cofresponding  class  of 
mail  and  method  ol  preparation. 
Generally,  palkt  stftatitm  is  sequential 
from  the  lowest  (fiilest)  level  to  the 
highest,  and  must  be  completed  at  each 
required  level  befcw  the  next  optional 
or  required  level  is  prepared.  As 
applicable,  presort  levels  and  standard 
preparation  terms  {|>r  pallets  are  defined 
in  MOll  and  M045.  Mailers  must 
prepare  all  require*)  levels  of  pallets 
before  any  woldngjpallet  is  prepared 
for  a  mailing  or  job. 

5.2  RaqvirBd  PraiiantMMi 

Pallets  are  prepared  as  follows: 

a.  A  pallet  must  be  prepared  to  a 
required  level  of  softation  when  there 
are  500  pounds  of  Hsriodicals  or 
Standard  Mail  packages,  sacks,  or 
parcels  or  six  layer^  of  Periodicak  at 
Standard  Mail  (A)  letter  trays. 

b.  Up  to  10  perceit  of  the  total  pallets 
in  any  mailing  or  job  may  be  wdrking 
pallets  labeled  to  the  BMC  (Standard 
Mail)  or  ADC  (Periodicals)  serving  the 
post  office  where  mailings  are  accepted 
into  the  mailstream.  The  processing  and 
distribution  manager  of  that  facility  may 
issue  a  written  authorization  to  the 
mailer  to  label  work^g  pallets  to  the 
post  office  or  processing  and 
distribution  center  serving  the  post 
office  where  mailings  are  entered. 
Working  pallets  contain  all  mail 
remaining  after  leqiiired  and  optional 
pallets  are  preparedi 

5.3  Minimum  Loa4 

In  a  single  mailing,  the  minimum  load 
per  pallet  is  250  pounds  of  Periodicals 
or  Standard  Mail  packages,  parcels,  and 
sacks  (or  three  tiers/layers  of  letter  trays 
of  Periodicals  or  Standard  Mall  (A)), 
except  that  the  processing  and 
distribution  manager  of  the  facility 
where  a  mailing  is  entered  may  issue  a 
written  authorization  to  the  mailer 
allowing  preparatio*  of  5-  or  3-digit 
pallets  containing  leiss  volume  if  tfie 
mail  on  those  pallets  is  for  that  facility's 
service  area. 


5.4  MaximuB  Load 

The  maximum  weight  (mail  and 
pallet)  is  2,200  pounds.  The  maximiun 
height  of  a  single  pallet  (mail  and  pallet) 
is  77  inches  for  packages,  bundles, 
parcels,  sacks,  or  pallet  boxes  or  12 
layers  of  letter  trays. 

5.5  MailoB Pallets 

Pieces  in  trays,  packages,  bundles, 
and  sacks  must  be  prepmed  under  the 
standards  applicable  to  the  class  of  mail 
and  rate  claimed.  When  two  or  more 
Periodicals  or  Standard  Mail  (A) 
mailings  are  placed  together  on  pallets, 
the  mailer  must  maintain  records  for 
each  mailing  as  required  by  standard. 
Automation  rate  and  upgradable  letter- 
size  pieces  may  not  be  placed  on  the 
same  5-digit  pallet  as  pieces  at  other 
rates.  Tnys  always  may  be  placed  on 
pallets  "^fat-side-up"  with  heavier, 
more  filled  trays  at  the  bottom  of  the 
load. 

5.6  Sacked  Mud 

Mail  that  is  not  palletized  must  be 
prepared  under  the  standards  applicable 
to  the  rate  claimed.  Por  Periodicds, 
mailers  must  separately  sack  packages 
of  each  publication  that  are  not 
palletized  under  M045  or  that  are 
excluded  from  palletization.  Trays  that 
are  not  palletized  must  be  bedloaded. 
Sacks  (including  sacks  of  packages  not 
placed  on  pallets)  containing  packages 
remaining  after  aU  pallets  are  prepared 
may  be  presented  with  the  palletized 
mail  (and  reported  on  the  same  miiiling 
statement)  if  separated  bom  the 
palletized  portion  of  die  mailing. 

5.7  Naoconforming  Mailers 

For  nonconforming  mailers  (see  1.4) 
of  letter-size  mail  in  trays,  the  combined 
height  of  a  pallet  and  its  load  must  not 
exceed  six  layers  of  MM  or  EMM  letter 
trays. 

6.0  COPALLETIZED,  COMBINED,  OR 
MIXED-RATE  LEVEL  MAILINGS 

6.1  General 

Palletized  mailings,  including 
combined,  copalletized,  and  mixed  rate 
level  mailings,  must  be  prepared 
according  to  the  standards  applicable  to 
the  class  of  mail,  subject  to  specific 
authorization  by  the  RCSC  serving  the 
mailing  post  office  when  required. 

6.2  Application 

The  mailer  (or  publisher  or  agent) 
must  submit  a  written  request  to  the 
RCSC  serving  the  mailing  post  office  to 
present  the  types  of  pallets  described  in 
6.1.  A  separate  request  is  required  for 
each  type  of  pallet  at  each  location,  but 
multiple,  concurrent  applications  are 


acceptable.  A  mailo'  who  cannot  meet 
the  minimum  palletization  standards 
without  copalletizing,  combining,  or 
conuningling  mixed  rate  mailings  might 
still  qualify  if  the  total  copalletized, 
combined,  or  commingled  mailing 
meets  miniminn  pallet  standards.  The 
request  must  be  received  at  least  30  days 
before  the  first  mailing  and  include  the 
names,  addresses,  and  telephone 
numbers  of  the  owner  of  the  mail  and 
of  the  firm  or  person  {weparing  the  mail; 
a  description  of  the  inailing  (e.g.,  size, 
wei^t,  class,  rate,  volume,  mailing 
frequency,  and  postage  payment 
method);  the  type  of  audiorization 
requested;  and  a  sample  of  the 
applicable  documentation  required  in 
M045. 

6.3  Periodicals  Pnblicatioiis 

To  combine  more  than  one 
Periodicals  publication  on  pallets,  the 
mailer  must  merge  and  presort  copies  of 
all  the  publications  into  common 
packages  to  achieve  the  finest  level  of 
presfvt  for  the  mailing.  To  copalletize 
difiisrent  Periodicals  flat-size 
publications,  the  mailer  must 
consolidate  on  pallets  all  independently 
presorted  packages  for  each  publication 
to  achieve  the  finest  level  of  presort  for 
the  mailing.  Both  combining  and 
copalletizing  publications  must  be 
supported  1^  the  documentation 
required  in  M045.  Preferred  Periodicals 
may  not  be  combined  with  Regular  or 
Publications  Service  Periodicals. 

6.4  Standard  MaU  (A) 

To  combine  mixed  rate  level 
Nonprofit  Standard  Mail  (A)  on  pallets 
(i.e.,  3/5  and  Carrier  Route),  the  mailer 
must  be  an  authorized  plant  load  mailer 
or  an  authorized  plant-verified  drop 
shipment  (PVDS)  mailer  with  on-site 
postal  verification;  must  attach  to  the 
written  request  to  the  RCSC  either  a 
copy  of  an  approved  Form  3815 
showing  the  mailer's  authority  to  plant 
load  or  the  USPS  authorization  for 
PVDS  with  on-site  verification,  as 
applicable;  and  must  consolidate  on 
pallets  all  independently  prepared 
packages  to  achieve  the  finest  level  of 
presort  for  the  mailing.  To  copalletize 
difiisrent  Standard  Mail  (A)  flat-size 
mailings,  the  mailer  must  consolidate 
on  pallets  all  independently  presorted 
packages  horn  each  mailing  to  achieve 
the  finest  level  of  presort  for  the 
mailing,  and  must  present  computer- 
generated  listings  at  the  time  of  mailing 
that  include  a  summary  list 
consolidating  the  copalletized  multiple 
mailings  and  a  list  of  the  contents  of 
each  pallet  by  ZIP  Code  and  presort 
level. 


6.5    Cancellation 

An  authorization  may  be  canceled  by 
the  U^S  if  the  mailer  does  not  meet  the 
standards  for  pallets  or  the  rates  claimed 
or  the  mailer  does  not  submit 
information  on  future  mailings  as 
requestml  by  the  RCSC.  Mailers  may 
appeal  canceled  authorizations  under 
G020. 

M045    Preparing  Mail  on  Pallets 

1.0    BASIC  USES 

Mailers  may  prepare  these  types  of 
mail  on  pallets: 

a.  Letter-size  mail  in  trays. 

b.  Packages  or  bundles  not  prepared 
in  sacks. 

c  Packages  or  parcels  in  sacks. 

d.  Machinable  or  irregular  parcels. 

e.  Copalletized  multiple  flat-size 
mailings  (subject  to  M041). 

f.  Combined  mailings  of  machinable 
parcels  (Standard  Mail  (A)  and  (B)) 
under  M073. 

g.  Two  or  more  Periodicals 
publications  combined  or  copalletized 
(subject  to  M041). 

h.  Combined  mailings  of  Nonprofit 
Standard  Mail  mixed  rate  levels  (subject 
toM041). 

i.  Conuningled  zone-rated  Standard 
Mail  (subject  to  M630). 

2.0  PACKAGES 

2.1  Standards 

Package  presort  and  labeling  must 
meet  the  applicable  general  standards  in 
MOlO  through  M030,  except  as  noted 
below.  The  palletized  portion  of  a 
mailing  may  not  include  packages 
sorted  to  foreign  destinations. 

2.2  Size-Periodicals 

Package  size:  Six-piece  minimum,  20- 
poimd  maximum,  except  that: 

a.  Firm  packages  may  contain  as  few 
as  two  copies  of  a  publication  and  do 
not  have  to  be  consolidated  into  bundles 
with  other  packages  to  the  same  5-digit 
destination.  A  fim  "package"  may  be 
one  piece  for  presort  (see  M210  and 
M290). 

b.  All  pieces  for  the  same  presort 
destination  must  be  in  one  package  if 
they  weigh  less  than  10  poimds.  Ten 
poimds  or  more  of  mail  for  a  destination 
must  be  prepared  in  packages  that 
wei^  from  10  to  20  poimds  each. 

c.  The  last  package  to  a  presort 
destination  may  contain  less  than  10 
pounds  of  mail. 

d.  All  palletized  packages  of 
copalletized  publications  must  contain 
at  least  six  pieces. 

2.3  Size— Standard  Mail  (A) 

Package  size:  10-piece  minimum,  20- 
poimd  maximum,  except  that: 


a.  All  pieces  for  the  same  presort 
destination  must  be  in  one  package  if 
they  weigh  less  than  10  pounds.  Ten 
poimds  or  more  of  mail  for  a  destination 
must  be  prepared  in  packages  that 
weigh  from  10  to  20  pounds  each. 

b.  The  last  package  to  a  presort 
destination  may  contain  less  than  10 
poimds  of  mail. 

2.4  Size— Standard  Mail  (B) 

Package  size:  lO-pound  or  1,000- 
cubic-inch  minimum  (whichever  occurs 
first),  40-pound  maximum,  except  that: 

a.  All  pieces  for  a  presort  destination 
must  be  in  one  package  if  they  weigh 
less  than  10  pounds.  Ten  pounds  or 
more  of  mail  for  a  destination  must  be 
prepared  in  packages  that  weigh  fmn  10 
to  40  pounds  each. 

b.  The  last  package  to  a  presort 
destination  may  contain  less  than  10 
poimds  of  mail. 

c.  Packages  must  be  prepared  to 
carrier  route  sortations  if  the  carrier 
route  bulk  bound  printed  matter  rate  is 
claimed.  Mail  at  other  rates  must  be 
sorted  to  5-  and  3-digit  destinations. 

d.  Smaller  size  packages  of  any  copies 
remaining  may  be  prepared  to  the  levels 
noted  in  2.4c  after  all  required  volume 
or  larger  packages  are  prepared.  These 
smaller  packages  must  be  properly 
labeled  and  placed  on  an  appropriate 
level  pallet. 

2.5  Labels 

When  pressure-sensitive  labels  are 
used,  a  red  Label  D  must  appear  on  5- 
digit  packages  if  the  copies  in  those 
packages  show  carrier  route 
information. 

2.6  Residual 

After  all  required  and  optional 
packages  are  prepared,  remaining  copies 
may  be  made  into  a  residual  package, 
properly  labeled  and  placed  on  an 
appropriate  level  pallet. 

3.0  OPnONAL  BUNDLES- 
PERIODICALS  AND  STANDARD  MAIL 
(A) 

3.1  Standards 

Bundle  presort  and  labeling  must 
meet  the  applicable  general  standards  in 
MOlO  through  M030,  except  as  noted 
below.  The  palletized  portion  of  a 
mailing  may  not  include  bundles  sorted 
to  foreign  destinations. 

3.2  Size 

Bundle  size:  Two-package  minimum, 
20-pound  maximum.  Exception:  For 
copalletized  publications  or  products, 
bundles  may  contain  40  pounds  of  mail. 


3.3  Sortation 

Sortation  is  in  the  same  sequence  as 
sacks. 

3.4  Labeling 

Labeling  of  bundles  is  not  required 
except  for: 

a.  Bundles  containing  packages  for 
levels  of  sortation  finer  than  the  bundle 
destination.  These  bundles  must  have  a 
facing  slip  with  Lines  1  and  2  prepared 
as  required  for  sacks. 

b.  Bundles  of  Standard  Mail  (A)  (other 
than  carrier  route  and  5-digit  bundles) 
placed  on  BMC  pallets.  These  bundles 
containing  packages  for  levels  of 
sortation  finer  thsua  the  bundle 
destination  must  have  a  facing  slip  with 
Lines  1  and  2  prepared  as  required  for 
sacks.  The  facing  slip  must  completely 
cover  the  address  and  package  label  on 
the  top  piece  in  the  bundle. 

4.0  PALLET  PRESORT  AND 
LABELING 

4.1  Packages,  Bundles,  Sacks,  or 
Trays 

Presort  sequence  and  labeling: 

a.  5-digit  (required  for  packages, 
bundles,  and  sacks,  optional  for  trays): 
use  destination  of  contents  for  Line  1. 

b.  3-digit  (optional):  use  L002, 
Column  A,  for  Line  1. 

c.  SCF  (required);  use  L002,  Column 
B,  for  Line  1. 

d.  As  appropriate: 

(1)  Periodicals:  ADC  (required);  use 
L004  for  Line  1. 

(2)  Standard  Mail:  As  appropriate,  (a) 
Destination  .^SF  (allowed  and  required 
only  if  DBMC  rate  is  claimed  for  mail 
deposited  at  ASF):  use  L602  for  Line  1; 
or  (b)  Destination  BMC  (required);  use 
L601  (L602  if  DBMC  rate  claimed)  for 
Line  1. 

e.  As  appropriate: 

(1)  Periodicals:  Mixed  ADC  (optional); 
use  L004  for  Line  1,  based  on  ZIP  Code 
of  entry  office  (in  "Destination  ZIP 
Codes"  column)  (label  to  plant  serving 
entry  post  office  if  authorized  by 
processing  and  distribution  manager). 

(2)  Standard  Mail:  Mixed  BMC 
(optional);  use  L601  for  Line  1,  based  on 
ZIP  Code  of  entry  office  (in  "Destination 
ZIP  Codes"  column)  (label  to  plant 
serving  entry  post  office  if  authorized  by 
processing  and  distribution  manager). 

4.2  Machinable  Parcels— Standard 
Mail 

Presort  sequence  and  labeling: 

a.  5-digit  (optional,  but  required  for 
Standard  Mail  (A)  Vs  rate  and  Standard 
Mail  (B)  only);  use  destination  of  parcels 
for  Line  1. 

b.  ASF  (allowed  and  required  only  if 
DBMC  rate  is  claimed  for  mail  deposited 
at  ASF);  use  L602  for  Line  1. 
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c  Destination  $MC  (required);  use 
L601  (L602  if  DB|4C  rate  claimed)  for 
Line  1. 

d.  Mixed  BMC  (optional);  use  L601  for 
Line  1,  based  on  ZIP  Code  of  entry  office 
(in  "Destination  3IP  Codes"  colunm). 

4  J    Pmorted  ^(lecial  Standard  Mail 

a.  5-digit  (5-digh  rate  only;  required); 
use  destinati<Hi  ofi  pieces  or  packages  for 
Linel. 

b.  Destination  BMC  (BMC  rate  (Mily; 
required);  use  L6Q1  fen'  Line  1. 

4.4    Line  2 

Line  2.  class  of  tiail  (shown  below,  as 
appropriate),  processing  category  and 
mail  type  (e.g.,  LTllS  BC),  and  any 
processing  code  required  by  the    . 
applicable  labeling  list  under  4.1 
through  4.3:         T 

a.  Periodicals:  PPUCM)  or  NEWS  (as 
appropriate). 

b.  Standard  Mail  (A):  STD  3C 
c  Standud  Mail  (B):  STD4C 

5.0  PALLETS  01^  PACKAGES, 
BUNDLES,  AND  l^YS  OF  LETTER- 
SIZE  MAIL 

5.1  Periodicab 

When  two  or  mo  re  lettM^ze 
publications  are  pvt  of  a  combined 
mailing,  the  mail^  miist  keep  reowds 
for  each  mailing  (ptibUcation)  as 
required  by  standard.  Prefened 
Periodicals  may  be  combined  with 
Regular  or  Publications  Service 
Periodicals  oaky  as|  permitted  by 
standard.  Pieces  claimed  at  delivery 
office  rates  do  not  lequire  separation 
from  pieces  claimed  at  other  rates. 

5.2  Standard  Mail  (A) 

Nonprofit  mail  ntay  be  included  in 
the  same  mailing  or  palletized  on  the 
same  pallet  as  other  Standard  Mail  (A) 
only  as  permitted  by  standard. 
Automation  rate  and  upgradable  letter- 
size  pieces  may  not  be  placed  on  the 
same  5-digit  pallet  M  pieces  at  other 
rates.  Pieces  claimed  at  destinaticm 
delivery  unit  (DDU)  rates  do  not  require 
separation  from  pieces  claimed  at  other 
rates. 

5.3  BMCPallels 

Packages  and  bundles  placed  on  BMC 
pallets  must  be  maiihinable  on  BMC 
parcel  sorting  equipment  Line  2  on 
pallet  labels  must  reflect  the  processing 
category  of  the  piecxs.  A  BMC  pallet 
may  include  pieces  that  are  eligible  for 
the  DBMC  rate  and  others  that  are 
ineligible  if  the  maSer  provides 
documentation  showing  the  pieces  that 
qualify  tot  the  DBMC  rate. 


5.4    Comnungled  Zones 

Pieces  of  Standard  Mail  (B)  for 
difiisrent  zcnies  may  be  commingled 
only  under  M630. 

5  J    Securing  Trmjn 

Trays  must  be  sleeved  and  strapped 
under  MOSS,  except  that  strapping  is  not 
required  for  trays  on  5-digit.  3-digit,  and 
SCF  pallets,  or  on  pallets  whose  loads 
are  secured  with  streCchable  or 
shrinkable  plastic  wrap 

8.0    PALLETS  OF  SACKS 

All  sacks  remaining  after  all  pallets 
are  prepared  may  be  presented  with  the 
palletized  mailing  (on  the  same  mailing 
stat«nent).  if  the  sacks  are  segregated 
from  the  palletized  portion  of  the 

mniling 

7.0  PALLETS  OF  CCH»ALLETIZED 
PERICM)ICALS  OR  STANDARD  MAIL 
(A)  FLAT-SEE  PIECES 

7.1  Bask  Standards 

Copallrtized  flat-size  mailings  must 
meet  the  standards  in  M041  and  in  1.0 
through  5.0,  and  those  below.  Any 
combination  of  automation  rate  niiiilingff 
and  nonautomation  rate  nmilings  is 
subject  to  the  restrictions  in  5.0. 
Packages  in  a  copalletized  mailing 
qualify  for  the  appropriate  presort  level 
rate,  regardless  of  the  pallet  level  on 
which  they  are  placed. 

7.2  Periodicals 

Additional  standards  apply  to 
Periodicals: 

a.  Prefinred  Periodicals  may  be 
combined  with  Regular  or  Publications 
Service  Periodicals  only  as  permitted  by 
standard. 

b.  Documentation  meeting  the  basic 
standard  in  P012  must  be  provided  with 
each  mailing.  Before  copalletizing,  the 
mailer  must  obtain  the  written  approval 
of  the  RCSC  manager.  Approval  is  based 
on  the  mailer"s  demonstrated  ability  to 
provide  documentation  meeting  these 
standards: 

(1)  Dociunentation  by  package  and  by 
pid>lication  and  edition  showing  the 
numbw  of  pieces  and  copies  in  each 
package  and  the  pm  piece  presort  rate 
claimed  for  each  piece  in  each  package, 
or  a  listing  by  pallet  showing  (by  presort 
level  (rate)  and  destination)  the  number 
of  copies  and  pieces  of  each  publicatimi 
and  edition. 

(2)  Documentation  showing  the 
number  of  copies  and  pieces  claimed  at 
the  intra-SCF  rate. 

(3)  Documentation  showing  that 
packages  of  all  publications  and 
editions  are  presorted  to  the  appropriate 
finest  level  pallet  in  the  irmiliM 

(4)  Documentation  showing  that  5- 
digit.  optional  3-digit.  SCF,  and  ADC 


pallets  are  prepared  when  the 
applicable  minimum  volume  is 
developed  in  the  copalletized  mailing 
for  these  destinations. 

(5)  A  listing  showing  the  destination 
of  pallets  in  the  copalletized  mailing. 

(6)  If  the  sacked  portion  of  the  mailing 
is  presented  with  the  copalletized 
portion,  a  report  by  sack  showing  the 
number  of  pieces  (and  copies)  of  each 
publication  or  editicHi  at  each  presort 
level  (rate). 

7.3    Standard  MaU  (A) 

Additional  standards  apply  to 
Standard  Mail  (A): 

a.  Nonprofit  Standard  mailings  may 
be  copalletized  with  one  another  but  not 
with  mailings  at  other  rates  unless 
permitted  by  standard. 

b.  Nonidentical-weight  pieces  may  be 
copalletized  only  if  the  correct  postage 
is  affixed  to  each  piece  or  if  otherwise 
authorized  by  the  RCSC 

c.  All  pieces  in  mailings  to  be 
copalletized  must  be  subject  to  the 
minimum  per  piece  rate,  or  all  subject 
to  the  per  pound  rate,  unless  otherwise 
authorized  by  the  RCSC. 

d.  All  pieces  must  have  postage  paid 
with  permit  imprint,  or  all  pieces  must 
have  postage  affixed. 

e.  VfhBa  requested,  the  mailer  must 
present  pallets  selected  by  USPS 
employees  for  verification. 

L  At  the  time  of  mailing,  the  mailer 
must  provide  a  computer-generated 
listing  (in  ZIP  Code  sequence  and 
numbered  to  conesp<md  to  the  pallets) 
that  shows: 

(1)  Mailer"s  name  and  location.  - 
owner  of  the  mail,  mailing  segment,  and 
entry  post  office. 

(2)  For  each  copalletized  product,  the 
niunber  of  pieces  to  each  carrier  route 
by  5-digit  ZIP  Code,  to  each  5-  and  3- 
digit  ZIP  Code  at  the  Basic  and  %  rates, 
in  total  for  these  categories  for  each 
pallet  and  fix'  the  entire  mailing 
Barooded  rates  must  be  identified; 
where  ai^licable. 

g.  The  number  relating  the  computer- 
generated  list  to  each  pdlet  must  be 
placed  in  the  lower  right  comer  of  the 
pallet  label  in  an  easily  read  print  size. 

h.  At  the  time  of  mailing,  the  mailer 
must  show  how  psckages  and  bundles 
are  arranged  on  the  pallets. 

i.  When  prepwing  copalletized  flat- 
size  mailings  of  carrier  route  rate  (e.g.. 
Enhanced  Carrier  Route),  automation 
rate  (e.g..  3/5  Barcoded).  and  regular  rate 
(e.g..  Regular  Basic)  pieces,  mailers  must 
separately  group  the  packages  at  eadi 
rate. 

j.  Pallets  may  be  stretchwrapped  or 
otherwise  seemed  only  after  USPS 
verification. 

k.  When  top  caps  are  used,  the  mailer 
must  write  the  tare  weight  of  the  top  cap 
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on  the  pallet  label  or  in  another 
prominent  location. 

7.4  Line  2 

Line  2  on  pallet  labels  for  copalletized 
mailings:  Class  (PERIOD  or  NEWS,  or 
STD,  as  applicable),  FLTS,  and  contents 
(BC,  and/or  CR  or  ECR,  and/or 
PRESORT,  as  applicable). 

7.5  Mailing  Statement 

Separate  mailing  statements  are 
required: 

a.  For  Periodicals,  a  separate  mailing 
statement  is  required  for  each 
publication  and/or  edition  that  is  part  of 
the  copalletized  mailing.  Mailers  must 
note  on  or  in  an  attachment  to  the 
mailing  statement  the  name  and  issue 
date  of  the  publications  with  which 
each  publication  and/or  edition  was 
copaUetized. 

b.  For  Standard  Mail  (A),  a  separate 
mailing  statement  must  be  prepared  for 
each  mailing  that  is  part  of  a  single 
copalletized  shipment,  except  that 
copalletized  Regular,  Enhanced  Carrier 
Route,  and  Automation  rate  mailings 
produced  as  part  of  the  same  job  may  be 
reported  on  the  same  mailing  statement. 

8.0  MIXED  RATE  LEVELS  ON 
PALLETS"NONPROFIT  STANDARD 
MAIL  (A) 

8.1  Standards    ° 

Nonprofit  mixed  rate  level  mailings 
must  meet  the  standards  in  4.0  and 
those  below. 

8.2  Authorizations 

Mailers  must  be  authorized  to 
commingle  either  Nonprofit  Carrier 
Route,  3/5,  and  Basic  rate  mail  on 
pallets  or  Nonprofit  Carrier  Route  and 
Barcoded  rate  flats  in  packages.  Mailers 
do  not  need  authorization  to  commingle 
mixed  rate  level  mailings  when  only 
mailings  of  barcoded  flats  are  presorted 
on  pallets.  Nonidentical-weight  pieces 
may  be  commingled  only  if  the  correct 
postage  is  affixed  to  each  piece  or  if 
otherwise  authorized  by  the  RCSC. 

8.3  Endorsements 

Carrier  route  presort  endorsements 
may  appear  only  on  pieces  that  qualify 
for  that  rate.  Carrier  route  information, 
however,  may  appear  on  each  piece  in 
the  mailing. 

8.4  Documentation 

At  the  time  of  mailing,  the  mailer 
must  provide  a  computer-generated 
listing  (in  ZIP  Code  sequence  and 
numbered  to  correspond  to  the  pallets) 
that  describes  the  contents  of  each 
pallet.  The  mailer  must  keep  a  copy  of 
this  listing  for  90  days  after  the  mailing 
is  dispatched.  When  requested,  the 


mailer  must  present  pallets  selected  by 
USPS  employees  for  verification  by 
comparison  with  the  listing.  The  Usting 
must  show: 

a.  Mailer"s  name  and  location,  owner 
of  the  mail,  mailing  segment,  and  entry 
post  office. 

b.  Number  of  pieces  to  each  carrier 
route  by  5-digit  ZIP  Code,  to  each  5-  and 
3-digit  ZIP  Code  at  the  Basic  and  3/5 
rates,  in  total  for  these  categories  for 
each  pallet  and  for  the  entire  mailing. 
Barcoded  rates  must  be  identified, 
where  applicable. 

8.5    Additional  Pallet  Standards 

Pallets  must  meet  these  additional 
preparation  standards: 

a.  The  number  relating  the  computer- 
generated  list  to  each  pallet  must  be 
placed  in  the  lower  right  comer  of  the 
pallet  label  in  an  easily  read  print  size. 

b.  At  the  time  of  mailing,  the  mailer 
must  show  how  packages  and  bundles 
are  arranged  on  the  pallets. 

c.  When  preparing  copalletized 
Nonprofit  Carrier  Route  and  Barcoded 
rate  mailings  of  flat-size  pieces,  mailers 
must  separately  group  the  packages  at 
each  rate. 

d.  Pallets  may  be  stretchwrapped  or 
otherwise  secured  only  after  USPS 
verification. 

e.  When  top  caps  are  used,  the  mailer 
must  write  the  tare  weight  of  the  top  cap 
on  the  pallet  label  or  in  another 
prominent  location. 

9.0  PALLETIZING  MACHINABLE 
PARCELS 

9.1  Standard  Mail  (A) 

Pieces  may  be  eligible  for  the  3/5  rate 
when  prepared  under  4.2a  through  4.2c. 
This  eligibility  includes  pieces  correctly 
presorted  under  4.2b  and  4.2c  to  the 
service  area  of  the  entry  ASF/BMC. 

9.2  Standard  Mail  (B) 

Mailers  must  sack  by  zone,  using  the 
applicable  standards,  any  mail  that 
cannot  be  placed  on  5-digit  or  BMC 
pallets.  Sacks  containing  mail  remaining 
after  all  pallets  are  prepared  may  be 
presented  with  the  palletized  mailing 
(on  the  same  mailing  statement),  if  the 
sacks  are  segregated  from  the  palletized 
portion  of  the  mailing.  Pieces  for 
diff^erent  zones  may  be  commingled 
only  under  M630. 

9.3  DBMC  Rate 

If  applicable,  a  BMC  pallet  may 
include  pieces  that  are  eligible  for  the 
DBMC  rate  and  others  that  are 
ineligible.  The  mailer  must  provide 
documentation  showing  the  pieces  that 
qualify  for  Uie  DBMC  rate. 


9.4    Additional  Standards 

Pallets  must  meet  these  additional 
preparation  standards: 

a.  Pallets  may  be  stretchwrapped  or 
otherwise  secured  only  after  USPS 
verification. 

b.  When  top  caps  are  used,  the  mailer 
must  write  the  tare  weight  of  the  top  cap 
on  the  pallet  label  or  in  another 
prominent  location. 

M050    Walk  Sequence 


3.0  DELIVERY  SEQUENCE 
INFORMATION 

3.1  With  Simplified  Addressing 

Walk-sequence  rate  pieces  prepared 
with  a  simplified  address  must  be  based 
on  delivery  stop  information  obtained 
within  6  months  before  the  date  of 
mailing  (or  within  90  days  before  the 
date  of  mailing  for  Carrier  Route 
Publications  Service  Periodicals  or 
Enhanced  Carrier  Route  Standard  Mail), 
either  from  the  Delivery  Statistics  File 
or  from  the  postmaster. 

3.2  Without  Simplified  Addressing 

Walk-sequence  rate  pieces  prepared 
with  other  than  a  simplified  address 
must  be  sequenced  using  USPS  data 
fitjm  one  of  the  above  sources,  issued 
within  6  months  before  the  date  of 
mailing  (or  within  90  days  before  the 
date  of  mailing  for  Carrier  Route 
Publications  Service  Periodicals  or 
Enhanced  Carrier  Route  Standard  Mail): 


3.4    Line  of  Travel 

Line-of-travel  sequence  is  an  option 
for  mailers  who  prepare  carrier  route 
mailings  other  than  high  density/125- 
piece  or  saturation  mailings.  Line-of- 
travel  sequencing  is  required  for  Basic 
Enhanced  Carrier  Route  Standard  Mail 
and  for  Carrier  Route  Publications 
Service  Periodicals  (except  automation- 
compatible  letter-size  pieces).  Line-of- 
travel  sequence  is  not  an  exact  walk 
sequence  but  a  sequence  of  ZIP-^4  codes 
arranged  in  the  order  that  the  route  is 
served  by  a  carrier.  (First  the  ZIP+4 
groups  are  sequenced,  then  the 
addresses  within  each  are  identified  as 
being  in  ascending  or  descending  order.) 
The  USPS  Une-of-Travel  (LOT)  product 
provides  a  list  of  the  ZIP+4  codes  each 
route  serves,  identifies  the  order  in 
which  they  are  delivered,  and  provides 
an  indicator  specifying  whether  the 
addresses  in  each  must  be  sorted  in 
ascending  or  descending  order.  LOT 
information  must  be  updated  at  the 
same  frequency  as  carrier  route  codes. 


68670 


Federal 


/  Vol.  60,  No.  246  /  Friday.  December  22,  1995  /  Proposed  Rules 


i.e.,  within  90  days  l^eibre  the  data  of 

mailing. 

•         •         •         • 

4.0    DOCUMENTAtlON 


4J    High  Dtnsity/ltS^ieoe 

For  each  carrier  rdute  to  which  125- 
piece  walk-sequence  or  high  density 
rate  mail  is  addressed,  the  mailer  must 
document  the  total  number  of  pieces  to 
the  route.  If  there  are  fewer  than  125 
pieces  for  a  route,  the  documentation 
must  also  show  the  aumber  of  possible 
deliveries  on  the  rotate. 
•        •        •        •        • 

M070    Mixed  aass^ 

M071    Btiac  Informption 

(In  1.1, 1.2,  and  1.3,}eplace  "(Tlhird- 
ICllass"  with  "Standaid  Mail  (A)";  in 
1.2,  replace  "secondk:lass"  with 
"Periodicals";  in  1.2|:,  replace  "First-  or 
third-class"  with  "F|rat-Class  or 
Standard  Mail  (A)";  and  in  1.3,  replace 
"third-  or  fburth-cla^s"  with  'Standard 
Mail";  no  other  change  in  text.] 

Af072    Repress  Mail  and  Priority  Mail 
Drop  Shipment        I 

(In  2.1.  replace  "Presorted  First-Class 
and  carrier  route  presort"  with  "Retail 
Presort  and  Automa|i(m";  delete  current 
2.2  and  renumber  2.3  as  2.2;  in  the 
heading  of  3.0,  replace  "Second-Class" 
with  "Periodical8";*in  the  title  of  4.0, 
replace  "Third-Clas^"  with  "Standard 
Mail  (A)";  in  the  titl^  of  5.0,  replace 
"Fourth-Class"  with  "Standard  Mail 
(6)";  no  other  change  in  text.] 

M073    Combined  hipilings  of  Standard 
Mail  Machinable  Parcels 

1.0  BASIC  STANDj 

1.1  Description 

Subject  to  authorisation  under  2.0,  a 
mailer  authorized  plant  load  or  plant- 
verified  drop  shipment  privileges  may 
prepare  a  combined  maiUng  of  Regular 
Standard  Mail  (A)  ai^d  Standard  Mail 
(B)  machinable  parcels  that  have  been 
merged  and  presorted  together  in  sacks 
(under  3.0)  or  on  pallets  (under  M045) 
to  achieve  the  finest  level  of  presort. 
The  combined  maili|ig  must  meet  the 
standards  twlow  anc^  those  that  apply  to 
the  rates  claimed.  E^h  parcel  in  a 
combined  mailing  ia  subject  to  the 
applicable  Standard 'Mail  rate,  based  on 
the  corresponding  standards.  Required 
volume  for  bulk  or  presort  rates  is  based 
solely  on  the  quantity  of  pieces  eligible 
for  each  rate  at  the  required  presort 
level.  Pieces  claimed  at  other  rates  in 
the  same  sack  or  on 
not  count 


he  same  pallet  do 


1.2  Poelage  PayoMiit 

Postage  for  all  pieces  must  be  paid 
wdth  permit  imprint  at  the  post  o£5ce 
serving  the  mailer"8  plant  under  P710, 
P720,  or  P730.  The  applicable 
agreement  must  include  procedures  for 
combined  mailings  approved  by  the 
RCSC 

1.3  DocimMBtation 

Separate  mailing  statements  must  be 
prepared  for  the  Standard  Mail  (A)  and 
(B)  pieces.  Within  eech  group, 
combined  forms  may  be  prepared  where 
standards  and  the  forms  permit.  All 
mailing  statements  must  be  provided  at 
the  time  of  mailing,  accompanied  by  a 
computer-generated  listing  (in  ZIP  Code 
sequence  and  numbered  to  correspond 
to  the  sacks  or  pallets)  that  describes  the 
contents  of  each  sack  or  pallet  The 
mailer  must  keep  a  copy  of  this  listing 
for  90  days  after  the  mailing  is 
dispatched.  This  listing  must  show  the 
mailer's  name  and  location,  the  name 
and  owner  of  each  product,  and  the 
entry  post  office.  For  each  product,  the 
Usting  must  detail  the  number  of  pieces 
at  ead)  rate  by  5-digit  ZIP  Code  and 
totals  for  each  pallet  or  sack  and  for  the 
entire  mailing.  Additional 
documentation  must  be  provided  for  all 
mailings  of  nonidentical-weight  pieces 
or  in  which  basic  and  3/5  presort  rate 
pieces  are  commingled  and  the  mailer 
has  not  separated  the  sacks  or  pallets 
containing  the  pieces  at  the  respective 
rates.  Such  documentation  must  be  in 
one  of  these  formats: 

a.  Segmented  sequentially  by  level  of 
sortation  (e.g.,  5-digit,  destination  BMC) 
and,  within  each,  listing  a  unique 
number  or  Line  1  of  each  sack  or  pallet 
label.  For  each  5-digit  or  destination 
ASF/BMC  entry,  the  number  of  pieces  at 
each  rate  must  be  shown  by  5-digit  ZIP 
Code  or  3-digit  ZIP  Code  prefix, 
respectively.  Efestination  ASF/BMC 
sacks  or  pallets  must  show  a  total 
number  of  pieces  in  the  sack  or  on  the 
pallet.  The  entries  must  be  summarized 
for  the  whole  mailing  to  show  total 
pieces  at  each  rate,  total  pieces,  and 
total  postage  (and  additional  postage 
due,  as  applicable).  The  sacks  or  pallets 
do  not  have  to  be  presented  to  the  USPS 
in  any  particular  order. 

b.  Segmented  sequentially  by  level  of 
sortation  and,  by  5-digit  ZIP  Code  (for 
5-digit  sacks)  or  3-digit  ZIP  Code  prefix 
(for  other  sacks  or  pallets),  the  number 
of  pieces  at  each  rate  must  be  listed.  The 
entries  must  be  totaled  for  the  whole 
mailing  to  show  total  pieces  at  each  rate, 
total  pieces,  and  total  postage  (or 
additional  postage  due,  as  applicable).  If 
difierent  amounts  of  additional  postage 
are  due,  the  summary  must  further 


detail  the  number  of  pieces  at  each 
postage  amount  or  at  each  amoimt  of 
additional  postage  due.  The  sadcs  or 
pallets  must  be  separated  by  level  of 
sortation  vidien  presented  for 
acceptance. 

2.0    AUTHORIZATION 


2.3    Term 

An  authorization  to  combine  Standard 
Mail  (A)  and  (B)  machinable  parcels 
expires  at  the  same  time  as  the 
applicable  postage  payment  system 
authorization  and  may  not  be  for  more 
than  2  yeara.  A  mailer  may  terminate  an 
authorization  at  any  time  by  written 
notice  to  the  postmaster  of  the  office 
serving  the  mailer's  location.  The  USPS 
may  terminate  an  authorization,  by 
written  notice  to  the  mailer  explaining 
the  reasons  for  tenninati(m,  if  it  finds 
that  the  mailer  does  not  meet  the 
applicable  standards. 

3.0  SACK  PREPARA-nON 

3.1  Sack  Size,  Presort,  and  Labeling 

Sack  size,  presort  sequence,  and 
labelins: 

a.  5-aigit:  opticmal,  but  reqiiired  for 
Standard  Mail  (A)  Regidar  and 
Nonprofit  3/5  rate  eligibility  (10  pieces/ 
20  pounds/1,000  cubic  inches 
minimum,  smaller  volume  not 
permitted);  use  5-digit  ZIP  Code 
destination  of  pieces  for  Line  1, 
preceded  for  militcuy  mail  by  the  correct 
prefixes  under  M031. 

b.  Destination  ASF:  allowed  and 
required  for  DBMC  rate  only  (10  pieces/ 
20  pounds/1,000  cubic  inches 
minimum,  smaller  volume  not 
permitted);  use  L602  for  Line  1. 

c.  Destination  BMC:  required  (10 
pieces/20  poimds/1,000  cubic  inches 
minimum,  smaller  volume  not 
permitted);  use  L602  if  DBMC  rate  is 
claimed;  otherwise,  use  L601  fen-  Line  1. 

d.  Mixed  BMC:  required  (lU) 
minimum);  use  L601  to  show  entry  BMC 
for  Line  1. 

3.2  Line  2 

Line  2: 

a.  5-digit,  ASF,  and  destination  BMC 
sacks:  STD  3C/4C  MACH. 

b.  Mixed  BMC  sacks:  STD  3C/4C 
MACH  MIXED  BMC. 

c.  As  required  by  the  applicable 
labeling  list,  Line  2  processing  code 
information  must  be  right-justified 
imder  the  ZIP  Code  on  Line  1. 

M074    Plant  Load  Mailings 

[In  3.3b  and  3.3c,  replace  "SDC"  vtith 
"ADC":  in  3.3  and  3.7b,  replace 
"second-class"  with  "Periodicals";  and 
in  3.4  and  3.7c,  replace  "(Tlhird-  or 
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lF]ourth-(C)lass  (Mlail"  with  "Standard 
Mail";  no  other  change  in  text) 

MlOO    First-Qass  Mail 

[Renumber  current  MlOl  as  M120  with 
ho  change  in  texT,  replace  current  M102 
and  M103  with  new  M130  as  follows:] 


M120    Priority  Mail 


M130    Retail  Presort 

1.0  BASIC  STANDARDS 

1.1  All  Pieces 

All  Retail  Presort  mailings  are  subject 
to  these  general  standards: 

a.  Each  mailing  must  meet  the 
applicable  standards  in  E130  and  MOlO 
through  M030. 

b.  All  pieces  must  be  in  the  same 
processing  category  unless  specifically 
excepted  by  standard. 

c.  All  pieces  must  be  presorted 
together  and  prepared  under  2.0,  3.0, 
4.0,  or  5.0,  as  appropriate. 

d.  All  pieces  must  be  marked 
"Presort"  and  "First-Qass." 

e.  Letter-size  pieces  (including  cards) 
must  be  prepared  in  letter  trays;  flat-size 
pieces  must  be  prepared  in  flat  trays; 
parcels  must  be  prepared  in  sacks. 

1.2  Local  Exception 

Postmastera  may  authorize 
preparation  of  small  volume  mailings  in 
nonpostal  containers  if  they  consist 
primarily  of  packages  for  local  ZIP 
Codes,  do  not  exceed  20  pounds,  and  do 
not  require  postal  transportation  for 
processing. 


2.0  BASIC  PREPARATION— LETTER- 
SIZE  PIECES 

2.1  Package  Size,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  required  (10-piece 
minimum,  fewer  not  permitted);  red 
Label  D,  facing  sUp,  or  optional 
endorsement  line  (OEL):  labeling 
optional. 

b.  3-digit:  required  (10-piece 
Tninimiim,  fewer  not  permitted);  green 
Label  3,  facing  slip,  or  OEL. 

c.  ADC:  required  (10-piece  minimum, 
fewer  not  permitted);  pink  Label  A, 
facing  slip,  or  OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MS,  facing  slip,  or 
OEL. 

2.2  Tray  Size,  Presort,  and  Labeling 

Tray  size,  presort  sequence,  and 
labeline: 

a.  5-mgit:  required  (full  trays);  no 
overflow;  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1. 


preceded  for  military  mail  by  the  comcX 
prefixes  imder  M031. 

b.  3-digit:  required  (full  trays);  no 
overflow;  use  L002,  Colunan  A,  for  Line 
1. 

c.  Entry  SCF  3-digit(s):  required  (no 
minimum);  overflow  allowed;  use  L002, 
Column  A,  for  Line  1. 

d.  ADC:  required  (full  trays);  no 
overflow;  use  L004  for  Line  1. 

e.  Mixed  ADC:  required  (no 
minimum);  for  Line  1,  use  MXD, 
followed  by  the  entry  3-digit  facility 
dty/state/ZIP  shown  in  L002,  Coliunn  A 
(use  lowest  ZIP  in  range). 

2.3    Line  2 

Line  2:  FCM  LTRS  NON-OCR  and,  as 
applicable: 

a.  Mixed  ADC  tiays:  WKG. 

b.  As  required  by  the  applicable 
labeling  list,  Line  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

3.0  OPTIONAL  PREPARATION- 
UPGRADABLE  LETTER-SIZE  PIECES 

3.1  Definition 

Upgradable  pieces  are  those  that  meet 
both  the  physical  automation 
compatibility  standards  in  C810  and  the 
standards  in  C830  for  an  OCR  clear 
zone,  for  reflectance,  and  for  paper  that 
can  accept  water-based  ink.  Addresses 
on  upgradable  pieces  must  be  machine 
printed  in  a  nonscript  font.  Upgradable 
pieces  prepared  under  3.0  are  not 
packaged. 

3.2  Tray  Size,  Presort,  and  Labeling 

Tray  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  optional  (full  trays):  no 
overflow:  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

b.  3-digit:  required  (full  trays);  no 
overflow;  use  L002,  Column  A,  for  Line 
1. 

c.  Entry  SCF  3-digit(s):  required  (no 
minimum):  overflow  allowed;  use  L002, 
Column  A,  for  Line  1. 

d.  AADC:  required  (full  trays);  no 
overflow;  group  pieces  by  3-digit  ZIP 
Code  prefix;  use  L804  for  Line  1. 

e.  Mixed  AADC:  required  (no 
niinimimi);  group  pieces  by  AADC  and, 
within  each,  by  3-digit  ZIP  Code  prefix; 
for  Line  1,  use  MXD,  followed  by  the 
entry  3-digit  facility  city/state/ZIP 
shown  in  L002,  Column  A  (use  lowest 
ZIP  in  range). 

3.3  Line  2 

Line  2:  FCM  LTRS  OCR  and,  as 
applicable: 
a.  Mixed  AADC  tiays:  WKG. 


b.  As  required  by  the  appUcable 
labeling  list,  Line  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

4.0  PREPARATION  OF  FLAT-SIZE 
PIECES 

4.1  Package  Size,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling: 

a.  5-aigit:  required  (10-piece 
minimum,  fewer  not  permitted);  red 
Label  D,  facing  slip,  or  optional 
endorsement  line  (OEL). 

b.  3-digit:  required  (10-piece 
minimum,  fewer  not  permitted);  green 
Label  3,  facing  slip,  or  OEL. 

c.  ADC:  required  (10-piece  minimum, 
fewer  not  permitted);  pink  Label  A, 
facing  slip,  or  OEL. 

d.  Mixed  ADC:  required  (no 
minimimi);  tan  Label  MS,  facing  slip,  or 
OEL. 

4.2  Tray  Size,  Presort,  and  Labeling 

Tray  size,  presort  sequence,  and 
labeling: 

a.  5-aigit:  required  (full  trays),  no 
overflow;  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

b.  3-digit:  required  (full  trays),  no 
overflow;  use  L002,  Column  A,  for  Line 
1. 

c.  Entry  SCF  3-digit(s):  required  (no 
minimum);  use  L002,  Column  A,  for 

Line  1. 

d.  ADC:  required  (full  trays),  no 
overflow;  use  L004  for  Line  1. 

e.  Mixed  ADC:  required  (no 
minimum);  group  pieces  by  3-digit  ZIP 
Code  prefix;  for  Line  1 ,  use  MXD, 
followed  by  the  entry  3-digit  faciUty 
city/state/ZIP  shown  in  L002,  Column  A 
(use  lowest  ZIP  in  range). 

4.3  Line  2 

Line  2:  FCM  FLTS  and,  on  mixed 
ADC  trays.  WKG. 

5.0  PREPARATION  OF  PARCELS 

5.1  Standards 

First-Class  parcels  weighing  11 
ounces  or  less,  except  Priority  Mail, 
must  be  prepared  under  the  standards 
below.  All  Priority  Mail  and  any  parcels 
weighing  more  than  11  ounces  must  be 
prepared  under  the  applicable  standards 
in  M120. 

5.2  Package  Size,  Presort,  and  Labeling 

Packaging  is  not  required  for  pieces  Vi 
inch  thick  or  larger  if  they  are  placed  in 
a  sack  to  the  same  destination  as  that  to 
which  they  would  otherwise  have  been 
packaged.  Package  size,  presort 
sequence,  and  labeling: 
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a.  5-digit:  requited  (10-pieoe 
minimum,  fewn-  not  permitted);  red 
Label  D,  feeing  slip,  or  optional 
endorsement  line  (QEL). 

b.  3-digit:  requited  (10-piece 
minimum,  fewer  not  permitted):  green 
Label  3,  facing  slip,  or  OEL. 

c.  AEiC:  required  (10-piece  mtnifnniiii, 
fewer  not  permitt^);  pink  Label  A. 
feeing  slip,  or  OE^ 

d.  Mixed  ADC:  tequired  (no 
minimum):  tan  L4>m  MS,  feeing  slip,  or 
OEL. 

5.3  Sack  Sin,  Presort,  and  Labeling 

Sack  size,  presort  sequence,  and 
labelins: 

a.  5-mgit:  requi^  (10-potmd 
minimum):  use  5-digit  23P  Code 
destination  of  paciuges  for  Line  1, 
preceded  for  inili^aiy  mail  by  tbe  correct 
prefixes  under  M031. 

b.  3-digit:  requited  (10-pound 
minimum):  use  L()02,  Coliunn  A,  for 
Linel. 

c  Entry  SCF  3-digit(8):  required  (no 
minimum);  use  L002.  Column  A.  for 
Line  1. 

d.  ADC:  required  (10-pound 
minimum):  use  Lq04  for  Line  1. 

e.  Mixed  ADC  lequired  (no 
minimum);  use  KOCD.  followed  by  tbe 
entry  3-digit  fecility  dty/state/ZIP 
shown  in  L002.  Cf  lumn  A  (use  lowest 
ZIP  in  range). 

5.4  Line  2 

Line  2:  PCM  IRIEG  and.  on  mixed 
ADC  sacks.  WKG.! 

8.0    DOCUMENTATION 

Documentation  meeting  the  standards 
in  P012  must  be  submitted  with  each 
mailing  statement; 

M200    Periodical^ 

M2W    Regular  aAd  Publications 
Service  Periodicals 

1.0  BASIC  STANDARDS 

1.1  Goieral  Preparation 

All  pieces  in  each  R^ular  or 
Publications  Service  mailing  must  be  in 
the  same  processing  category  and  must 
be  presorted  together  to  the  finest  extent 
required.  Automation-compatible 
Publications  Service  pieces  and 
Barcoded  rate  Regular  Periodicals  must 
be  prepared  under  M800;  other  pieces 
under  2.0  and  3.0. 4.0,  5.0.  or  6.0,  as 
appropriate.  Letter-size  pieces  must  be 
prepared  in  trays;  flat-size  pieces  must 
be  prepared  m  sac|cs.  Palletization  of 
treys,  sacks,  or  packages  is  as  permitted 
by  M040.  Postmasters  may  authorize 
preparation  of  sm^ll  volume  mailings  in 
nonpostal  containers  if  they  consist 
prinuuily  of  packaiges  for  local  ZIP 
Codes,  do  not  exceed  20  pounds,  and  do 


not  require  postal  transportation  for 
processing. 

1.2  Carrier  Route  and  Walk-Sequence 

Preparation  for  carrier  route  rates  is 
optional  and  is  subject  to  additional 
standards.  Regular  Periodicals  for  which 
a  walk-sequence  discount  is  claimed 
and  Publications  Service  Periodicals 
optionally  prepared  in  walk  sequence 
must  be  prepared  as  a  carrier  route 
mailing  imoiBr  this  section  and  the  walk- 
sequencing  standards  in  M050:  pieces 
prepared  with  a  simplified  address  must 
also  meet  the  standards  in  A040. 

1.3  Firm  Packages 

A  "firm  package"  is  two  or  more 
copies  for  the  same  address  placed  in 
one  package.  If  each  copy  has  a  delivery 
address,  each  may  be  claimed  as  a 
separate  piece  for  presort  and  mi  the 
mailing  statement.  The  firm  package 
may  be  claimed  as  one  piece  for  presort 
and  on  the  mailing  statement.  If  the 
copies  are  unaddressed,  the  firm 
package  is  considered  one  piece.  A  firm 
package  presorted  and  claimed  as  one 
piece  must  be  accompanied  by  (but 
must  be  physically  separate  fircmi)  five 
other  pieces  packaged  to  the  same 
destination  to  satisfy  a  six-piece  package 
requirement  when  applicable,  regardless 
of  the  number  of  copies  in  the  firm 
package. 

2.0  PACKAGE  PREPARATION 

2.1  General 

Packaging  preparation  is  subject  to 
M020  and  the  specific  standards  below. 

2.2  Carrier  Route  Packages 

Mailers  may  choose  to  prepare  carrier 
route  packages  at  a  higher  level  of  route 
satiuation  (e.g.,  only  if  there  are  at  least 
15  pieces  per  route).  Under  this  option, 
smaller  packages  of  six  or  more  pieces 
per  carrier  route  not  prepared  for  carrier 
route  rates  must  be  prepared  for  and 
paid  at  another  applicable  rate. 

2.3  Regular  Periodicals 

In  addition  to  febeling  under  2.4b, 
each  package  of  Regular  Periodicals 
walk-sequence  mail  (or  optionally 
prepared  Publications  Service  walk 
sequence  mail)  must  be  febeled  to  show 
that  the  mail  is  walk  sequenced.  A 
feeing  slip  with  the  phrase  "HIGH 
DENSITY  WALK-SEQUENCED 
CARRIER  ROUTE  MAIL"  or 
"SATURATION  WALK-SEQUENCED 
CARRIER  ROUTE  MAIL"  (as  applicable) 
may  be  placed  on  the  top  of  each 
package  of  walk-sequence  mail.  It  may 
be  an  address  kbel  with  the  required 
information  placed  on  a  sample 
mailpieee  that  is  the  top  piece  in  the 
package,  or  a  separate  piece  of  paper 


afiixed  to  the  top  of  the  package.  If 
packages  are  prepared  without  feeing 
slips,  an  optional  endorsement  line  or 
carrier  route  information  line  must  be 
placed  on  eadi  piece  in  the  package  to 
provide  the  equivalent  information.  ■ 

2.4    Package  Size,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling: 

a.  Firm:  optional  (two-piece 
minimum),  blue  Label  F  or  optional 
endorsement  line  (OEL). 

b.  Carrier  route:  optional  but  required 
for  rate  eligibility  (six-piece  minimmn. 
fewer  not  permitted);  labeling  required 
only  if  pfeced  in  a  5-digit  carrier  routes 
tray  or  sack  (purple  Label  CR.  fedng 
slip.  OEL,  or  CR  informaticm  line). 

e.  5-digit:  required  (six-piece 
minimum,  fewer  not  permitted);  red 
Label  D  or  C^L. 

d.  3-digit:  required  (six-piece 
minimum,  fewer  not  permitted);  green 
Label  3  or  OEL. 

e.  ADC:  required  (six-piece  mininnim, 
fewer  not  permitted);  pink  Label  A  or 
OEL. 

f.Mbced  ADC:  required  (no 
minimum);  tan  Label  MS  or  OEL 

3.0  SACK  PREPARATION  (FLATS)— 
REGULAR  PERIODICALS 

3.1  Sack  Size,  Presort,  and  Labeling 

Sack  size,  presort  sequence,  and 
febeling: 

a.  Canier  route:  required  for  rate 
eligibility  at  24  pieces,  optional  with 
one  six-piece  package  minimum;  use  5- 
digit  ZIP  Code  destination  of  packages 
for  Line  1 ,  preceded  for  miUtary  mail  by 
the  correct  prefixes  under  M031. 

b.  5-digit  carrier  routes  (carrier  route 
packages  only):  required  few  rate 
eligibility  (no  minimum);  use  5-digit  ZJP 
Code  destination  of  packages  for  Line  1, 
preceded  for  miUtary  mail  by  the  correct 
prefixes  imder  M031. 

c  5-digit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum;  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

d.  3-digit:  required  ai.  24  pieces, 
optional  with  oae  six-piece  package 
minimum;  use  L002,  Colunm  A,  for  Line 
1. 

e.  Entry  SCF  3-digit(s):  required  (no 
minimum);  use  L0p2,  Coliunn  A,  for 
Line  1. 

f.  ADC:  required  at  24  pieces,  optional 
with  one  six-piece  package  minimum; 
use  L004  for  Line  1. 

g.  Mixed  ADC:  required  (no 
minimum):  for  Line  1,  use  MXD, 
followed  by  the  entry  ADC  fecility  city/ 
state/ZiP  shown  in  L004. 


3.2    Line  2 


Line  2:  PERIOD  or  NEWS  (as 
applicable),  FLTS  or  IRREG  (as 
applicable),  and: 

a.  Basic  Carrier  Route  sacks:  route 
type  and  number. 

b.  High  Density  sacks:  WSH,  route 
type  and  number. 

c.  Saturation  sacks:  WSS,  route  type 
and  number. 

d.  5-digit  carrier  routes  sacks:  CR- 
RTS. 

e.  Mixed  ADC  sacks:  WKG. 

f.  As  required  by  the  applicable 
labeling  list,  Line  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

4.0  SACK  PREPARATION  (FLATS)— 
PUBLICATIONS  SERVICE 

4.1  Sack  Size,  Presort,  and  Labeling 

Sack  size,  presort  sequence,  and 
labeling: 

a.  Carrier  route:  required  for  rate 
eligibility  at  24  pieces,  optional  with 
one  six-piece  package  minimum;  use  5- 
digit  ZIP  Code  destination  of  packages 
for  Line  1,  preceded  for  military  mail  by 
the  correct  prefixes  under  M031. 

b.  5-digit  carrier  routes  (carrier  route 
packages  only):  required  for  rate 
eligibility  (no  minimum);  use  5-digit  ZIP 
Code  destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

c.  5-digit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimmn:  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

d.  3-digit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum;  use  L002,  Column  A,  for  Line 
1. 

e.  Entry  SCF  3-digit(s):  required  (no 
minimum):  use  L002,  Column  A.  for 
Line  1. 

f.  ADC:  required  at  24  pieces,  optional 
with  one  six-piece  package  minimum; 
use  L004  for  Line  1. 

g.  Mixed  ADC:  required  (no 
minimum):  for  Line  1,  use  MXD, 
followed  by  the  entry  ADC  facility  city/ 
state/ZIP  shown  in  L004. 

4.2  Line  2 

Une  2:  PERIOD  or  NEWS  (as 
applicable),  FLTS  or  IRREG  (as 
applicabfe),  and: 

a.  Carrier  Route  sacks:  LOT  (or  WSH 
or  WSS  if  applicable),  route  type  and 
number. 

b.  5-digit  carrier  routes  sacks:  CR- 
RTS. 

e.  Mixed  ADC  sacks:  WKG. 
d.  As  required  by  the  applicable 
labeling  list.  Line  2  processing  code 


information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 


5.0  TRAY  PREPARATION  (LETTER- 
SIZE  PIECES)— REGULAR 
PERIODICALS 

5.1  Tray  Size,  Presort,  and  Labeling 

Tray  size,  presort  sequence,  and 
labeling: 

a.  Carrier  route:  required  for  rate 
eligibility  at  24  pieces,  optional  with 
one  six-piece  package  minimum;  use  5- 
digit  ZIP  Code  destination  of  packages 
for  Line  1,  preceded  for  military  mail  by 
the  correct  prefixes  under  M031. 

b.  5-digit  carrier  routes  (carrier  route 
packages  only):  required  for  rate 
eligibility  (no  minimum);  use  5-digit  ZIP 
Code  destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

c.  5-digit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum;  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

d.  3-digit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum;  use  L002,  Column  A,  for  Line 
1. 

e.  Entry  SCF  3-digit(s):  required  (no 
minimum);  use  L002,  Column  A,  for 
Line  1. 

f.  ADC:  required  at  24  pieces,  optional 
with  one  six-piece  package  minimum; 
use  L004  for  Line  1. 

g.  Mixed  AIXI:  required  (no 
minimum);  for  Line  1,  use  MXD, 
followed  by  the  entry  ADC  fecility  city/ 
state/ZIP  shown  in  L004. 

5.2  Line  2 

Line  2:  PERIOD  or  NEWS  (as 
applicable),  LTRS  and: 

a.  Basic  Carrier  Route  trays:  route  type 
and  number. 

b.  High  Density  trays:  WSH.  route 
type  and  niunber. 

c.  Saturation  trays:  WSS,  route  type 
and  number. 

d.  5-digit  carrier  routes  trays:  CR- 
RTS. 

e.  Mixed  ADC  trays:  WKG. 

f.  As  required  by  the  applicable 
labeling  list.  Line  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

6.0  TRAY  PREPARATION  (LETTER- 
SIZE  PIECES)— PUBUCATIONS 
SERVICE 

6.1  Tray  Size,  Presort,  and  Labeling 

Tray  size,  presort  sequence,  and 
labeling: 

a.  Carrier  route:  optional,  but  required 
for  rate  eligibility  if  full  tray;  no 
overflow;  use  5-digit  ZIP  Code 


destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  imder  M031. 

b.  5-digit  carrier  routes  (carrier  route 
packages  only):  required  for  rate 
eligibility  (no  minimum);  use  5-digit  ZIP 
Code  destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

c.  5-digit:  required  (full  trays);  no 
overflow:  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1. 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

d.  3-digit:  required  (full  trays);  no 
overflow;  use  L002,  Column  A,  for  Line 
1. 

e.  Entry  SCF  3-digit(s);  required  (no 
minimum);  overflow  allowed;  use  1,002, 
Column  A,  for  Line  1. 

f.  ADC:  required  (full  trays);  no 
overflow;  use  L004  for  Line  1. 

g.  Mixed  ADC:  required  (no 
minimum);  for  Line  1,  use  MXD, 
followed  by  tbe  entry  ADC  facility  city/ 
state/ZIP  shown  in  L004. 

6.2    Line  2 

Line  2:  PERIOD  or  NEWS  (as 
applicable),  LTRS  and: 

a.  Carrier  route  trays:  LOT  (or  WSH  or 
WSS  if  applicable),  route  type  and 
number. 

b.  5-digit  carrier  routes  trays:  CR-RTS. 

c.  Mixed  ADC  trays:  WKG. 

d.  As  required  by  the  applicable 
labeling  list,  Line  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

7.0    BEDLOADED  BUNDLES  (FLATS) 
7.1.    Authorization 

Tbe  RCSC  manager  serving  the  post 
office  where  the  mailing  is  to  be  made 
may  authorize  preparation  of  flat-size 
Periodicals  in  bundles  outside  of  sacks, 
subject  to  these  standards: 

a.  This  preparation  must  benefit  the 
USPS.  Generally,  authorization  is 
approved  only  when  the  number  of 
bundles  is  not  more  than  the  number  of 
sacks  that  would  otherwise  be  used  in 

a  mailing. 

b.  The  publisher  or  agent  must  submit 
an  application  for  each  publication, 
showing  the  name  of  the  publication, 
the  fiequency  of  mailing,  the  post 
offices  to  which  shipments  are  to  be 
made,  and  the  approximate  numbers  of 
copies  and  bundles  to  be  deposited  at 
each  office. 

c.  The  RCSC  manager  rules  on  the 
application  and  informs  the  applicant  in 
writing.  If  an  authorization  is  approved, 
the  publisher  or  agent  must  be  prepared 
to  provide  information  similar  to  that 
required  on  the  original  application  for 
future  issues  of  the  publication,  if 
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requested  by  the  RCSC  manager. 
Authorization  is  approved  for  a  specific 
period,  not  to  exdrnd  2  years. 

d.  Authorizatiaii  to  bundle  instead  of 
sack  may  be  revoked  when  it  is 
determined  that  the  preparation  nratliod 
no  longer  benefiti  the  USPS. 

7J2    Package  Preparation 

Packages  must  be  presorted  and 
labeled  under  2.0  and  meet  the 
applicable  basic  s^dards  in  M020  and 
these  conditions: 

a.  Packages  must  contain  at  least  six 
pieces  but  no  more  than  20  pounds  of 
maiL 

b.  Firm  packages  may  contain  as  few 
as  two  copies  of  a  publication  and  do 
not  have  to  be  consolidated  into  bundles 
with  other  packers  to  the  same  5-digit 
destination. 

c  All  pieces  miist  be  in  one  package 
if  they  weigh  less  than  10  pounds.  Toi 
pounds  or  more  of  mail  for  a  destination 
must  be  prepared  in  packages  weighing 
firom  10  to  20  pounds  each. 

d.  Tlie  last  package  to  a  destination 
may  contain  less  t)ian  10  pounds  of 
mail. 

e.  All  palletizedl  packages  of 
copalletized  publications  must  contain 
at  least  six  pieces. 

7.3  Bundle  Preparation 

Bundles  must  be  presorted  under  3.0 
or  4.0  (as  approprfite)  and  meet  the 
applicable  standees  in  M020  and  these 
conditions: 

a.  Bimdle  size  fOr  all  required  presort 
levels:  required  (20  poun<k/l,000  cubic 
inches  minimum,  40  pounds  maximum; 
smaller  bundles  not  pwmitted). 

b.  Bundle  size  for  all  optional  presort 
leveb:  optional  (20  pounds/ 1,000  cubic 
inches  minimum,  llO  pounds  maximum; 
smaller  bundles  not  permitted). 

c.  Bundles  other  than  carrier  route 
and  5-digit  bimdlos  must  be  labeled 
with  Gacing  slips  t|iat  have  similar 
information  to  that  required  for  sack 
labels.  A  feeing  sl4>  is  not  required  on 
carrier  route  bundles.  Five-digit  bundles 
must  contain  piec^  with  the  correct 
optional  endorsement  line  or  have  a  red 
UbelD. 

7.4  Physical  Ouracteristics 

Bundles  must  be  machinable  an  USPS 
sack-sorting  equipment,  unless  they 
consist  of  publications  for  entry  and 
delivery  in  the  same  SCF  service  area. 
Machinability  canlbe  improved  by 
cross-strapping  and  using  heavy-gauge 
shrinkwrop  or  stratchwrap  on  each 
bundle.  Bimdles  entered  and  delivered 
in  the  same  SCF  service  area  must  be 
securely  bound  to  withstand  normal 
handling  without  breakage  or  injury  to 
USPS  employees  <tt'  damage  to 


mechanized  sorting  systems.  Binding 
material  must  be  applied  at  least  once 
around  both  the  length  and  girth.  Wire 
and  metal  strapping  are  prohibited. 

8.0  COMBINING  MULTIPLE 
PUBUCATIONS  OR  EDITIONS 

8.1  Basic  InfiBrmation 

A  combined  mailing  is  a  mailing  in 
which  individually  addressed  copies  of 
two  or  more  Periodicals  publications  or 
editicms  aie  mei^ged  into  a  single 
mailstreare,  during  production  at  after 
finished  copies  are  produced,  and  all 
copies  are  presorted  together  to  achieve 
the  finest  presort  possible  for  the 
combined  mailing.  This  process  is  also 
known  as  onnailing.  Mme  than  one 
publication,  or  edition  of  a  publication, 
may  be  combined  to  meet  the  volume 
standard  per  tray,  sack,  or  bundle, 
applicable  to  the  presort  rate  claimed. 
Each  piece  must  meet  all  applicable 
standards  for  the  specific  rate  claimed. 
Nonprofit  and  classnxmi  publications 
may  be  ccmibined  with  R^ular  or 
Publications  Service  publicatitms  <mly 
as  permitted  by  standard.  Letter-size 
pieces  of  Regular  and  Publications 
Service  mail  may  not  be  combined. 

8.2  Mailing  Statements 

A  separate  mailing  statement  must  be 

J>rqMred  for  the  postage  computations 
or  each  publication  or  edition  that  is 
part  of  the  combined  mailing.  The  name 
and  issue  date  of  the  publications  with 
which  each  publication  or  edition  was 
combined  must  be  noted  on,  or  attached 
to,  the  mailing  statements.  To  repent 
postage  for  firm  packages  for  any 
combination  not  exclusively  of 
Publications  Service  publications,  the 
per  piece  postage  computation  (and 
nonadvertising  adjustment,  if 
applicable)  for  all  copies  included  in 
firm  packages  must  be  on  the  mailing 
statement  for  the  publication  (having 
copies  in  those  packages)  that  ccmtains 
the  higher  (or  highest)  amount  of 
advertising. 

9.0    DOCUMENTATION 

The  publisher  must  be  prepared  to 
support  information  on  mailing 
statements  required  with  a  Periodicals 
publication  (e.g..  the  number  of  pieces 
or  weight  of  copies  addressed  or  sorted 
to  specific  destinations  or  zones, 
prepared  at  specific  levels  of  presort,  or 
prepared  to  qualify  for  a  particular  rate 
or  discoimt).  Except  for  mailings 
containing  pieces  at  an  automation  rate, 
a  destination  entry  rate,  or  a  walk- 
sequence  rate,  the  publisher  may  meet 
this  standard  at  the  time  of  mailing  by 
separating  sacks  into  groups  based  on 
the  presort  level  for  which  their 


contents  qualify.  In  other  situations,  the 
publisher  must  have  available 
dociunoatation  meeting  the  standards  in 
P012  that  describes  the  mailing  in 
sufficient  detail  to  allow  verification  of 
the  accompanying  mailing's  compliance 
with  applicable  preparation  and 
eligibility  standuds. 

M290    Preferred  Periodicab 

[Text  of  currant  M201',  IA202.  M203.  and 
M205;  M201.1.0,  M202.1.0,  and 
M203.1.0  are  combined  into  M2go.l.O; 
the  remainder  of  M201,  M202,  and 
M203.  and  all  of  M205,  are  redesignated 
as  M290.2.0.  3.0, 4.0,  and  5.0, 
respectively,  with  subsections 
renumbered  accordingly;  no  chances  in 
text  except  to  use  correct  class  and  rate 
names.] 

1.0  BASIC  STANDARDS 

1.1  Presort 

All  pieces  in  a  Preferred  Periodicals 
mailing  must  be  presorted.  All  pieces 
must  be  in  the  same  processing  category 
unless  spedfically  excepted  by 
standard.  Except  for  automation  rate 
mailings,  presort  must  at  a  minitnnm 
meet  this  standards  in  2.0.  Additional 
preparation  might  qualify  pieces  for 
other  presort  rates  or  discounts. 
Automation  rate  mailings  must  meet  the 
presort  standards  in  M800. 

1.2  Single-Piece 

Subject  to  the  applicable  presort 
standards,  if  presorting  results  in  a 
single  piece  remaining  that  cannot  be 
included  in  a  package  already  prepared, 
that  single  piece  may  be  sorted  to  a  tray, 
sack,  or  pallet,  as  appropriate,  without 
being  prepared  asA  "package." 

1.3  Looae  Packing 

District  managere  may  authorize  loose 
packing  of  faced,  unpaduged  flat-size 
mail  if  there  are  enough  pieces  to  fill  a 
No.  3  sack  for  the  same  5-digit  ZIP  Code 
destinatitm. 

1.4  Firm  Packages 

A  "firm  package"  is  two  or  more 
copies  for  the  same  address  placed  in 
one  package.  If  each  copy  has  a  delivery 
address,  each  may  be  claimed  as  a 
separate  piece  for  presort  and  on  the 
mailing  statement.  The  firm  package 
may  be  claimed  as  one  piece  for  presort 
and  on  the  mailing  statement.  If  the 
copies  are  unaddressed,  the  firm 
package  is  considered  one  piece.  A  firm 
package  presorted  and  claimed  as  one 
piece  must  be  accompanied  by  (but 
must  be  physically  separate  from)  five 
other  pieces  packaged  to  the  same 
destination  to  satisfy  a  six-piece  package 
requirement  when  applicable,  regardless 


of-the  number  of  copies  in  the  firm 
package. 

1.5    Nonpestal  Qmtainers 

Postmasters  may  auth<Hize 
preparation  of  small  volume  mailings  in 
nonpostal  containers  if  they  consist 
primarily  of  packages  for  local  ZIP 
Codes,  do  not  exceed  20  pounds,  and 
are  cost  effective. 

2.0  PREPARATION  FOR  LEVEL  G/J 
RATES 

2.1  Package  Size,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling: 

a.  Firm:  optional  with  at  least  two 
pieces;  blue  Label  F  or  optional 
endorsement  line  (OEL). 

b.  5-digit:  required  at  six  pieces: 
smaller  packages  permitted;  red  Label  D 
or  OEL;  labeling  optional. 

c.  City:  optional  with  at  least  six 
pieces;  yellow  label  C  or  OEL. 

d.  3-digit:  required  at  six  pieces; 
smaller  packages  permitted;  green  Label 
3  or  OEL. 

e.  SCF:  optional  at  six  pieces;  smaller 
packages  permitted;  green  Label  3  or 
OEL. 

f.  ADC:  required  with  at  least  six 
pieces;  pink  Label  A  or  OEL. 

g.  Mixed  ADC:  required  with  no 
minimum;  tan  Label  MS  or  OEL. 

2.2  Sack  Size,  Presort,  and  Labeling 

Sack  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  required  at  four  packages; 
fewer  packages  permitted;  use  5-digit 
ZIP  Code  destination  of  packages  for 
Line  1,  preceded  for  military  mail  by  the 
correct  prefixes  under  M031i 

b.  City:  optional  with  no  minimum 
except  as  required  for  rate  eligibility; 
use  lowest  ZIP  Code  for  destination 
fivmLOOl  for  Line  1. 

c.  3-digit:  required  at  four  packages; 
fewer  packages  permitted;  use  L002, 
Column  A,  for  Line  1. 

d.  SCF:  optional  with  no  minimum; 
use  L002,  Column  B,  for  Line  1. 

e.  ADC:  required  at  four  packages; 
fewer  packages  permitted;  use  L004  for 
Line  1. 

f.  Mixed  ADC:  required  (no 
minimum);  for  Line  1,  use  MXD, 
followed  by  the  enuy  ADC  fadfity  city/ 
state/ZIP  shown  in  L004. 

2.3  Line  2 

Une  2:  PERIOD  or  NEWS  (as 
applicable),  processing  category,  and: 

a.  City  sacks:  CITY,  right-justified 
under  the  ZIP  Code  on  Line  1. 

b.  Mixed  ADC  sacks:  WKG. 

c  As  required  by  the  applicable 
labeling  list.  Line  2  processing  code 


information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

3.0  PREPARATION  FOR  LEVEL  H 
RATES 

3.1  Package  Size,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling: 

a.  Firm:  optional  with  at  least  two 
pieces,  subject  to  1.5;  blue  Label  F  or 
optional  endorsement  line  (OEL). 

b.  5-digit:  required  at  six  pieces; 
smaller  packages  not  permitted;  red 
Label  D  or  OEL;  labeling  optional. 

c.  City:  optional  with  at  least  six 
pieces;  yellow  Label  C  or  OEL. 

d.  Unique  3-digit:  required  at  six 
pieces;  smaller  packages  not  permitted; 
green  Label  3  or  OEL. 

3.2  Sack  Size,  Presort,  and  Labeling 

Sack  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  required  at  four  packages; 
fewer  packages  permitted;  use  5-digit 
ZIP  Code  destination  of  packages  for 
Line  1,  preceded  for  military  mail  by  the 
correct  prefixes  under  M031. 

b.  City:  optional  at  one  six-piece 
package,  as  required  for  rate  eligibility; 
use  lowest  ZIP  Code  for  destination 
from  LOOl  for  Line  1. 

c.  3-digit:  required  at  four  j>ackages; 
fewer  packages  permitted;  use  L002, 
Column  A  (cities  identified  with  two 
bullets),  for  Line  1. 

3.3  Line  2 

Line  2:  PERIOD  or  NEWS  (as 
applicable)  and  processing  category 
(and,  on  city  sacks,  CITY  right-justified 
under  the  ZIP  Code  on  Line  1). 

4.0  PREPARATION  FOR  LEVEL  I/K 
RATES 

4.1  CarrierRoute 

"Carrier  route"  includes  city  carrier 
routes,  rural  routes,  highway  contract 
routes,  post  office  box  sections,  and 
general  delivery  units. 

4.2  Trays 

Mailings  of  letter-size  pieces  may  be 
prepared  in  letter  trays  rather  than 
sacks,  subject  to  3.1.  Rate  eligibility 
remains  subject  to  the  applicable 
standards.  Letter-size  pieces  prepared  in 
trays  must  be  packaged  under  2.0, 
except  that  packages  are  not  required 
when  there  is  enough  mail  to  fill  a  tray 
for  the  same  carrier  route. 

4.3  Walk-Sequence  Mail 

Pieces  for  which  a  walk-sequence 
discount  is  claimed  must  be  prepared  as 
a  carrier  route  mailing  imder  this 
section  and  the  walk-sequencing 


standards  in  M050.  Pieces  prepared 
with  a  simplified  address  must  also 
meet  the  corresponding  standards. 
Walk-sequence  letter-  and  flat-size 
pieces  must  be  prepared  in  packages.  In 
addition  to  labeling  under  4.4  and  4.5, 
each  package  of  walk-sequence  mail 
must  be  labeled  to  show  that  the  mail 
is  walk  sequenced.  A  facing  slip  with 
die  phrase  "WALK-SEQUENCED 
CARRIER  ROUTE  MAIL"  may  be  placed 
on  the  top  of  each  package  of  walk- 
sequence  mail.  It  may  be  an  address 
label  with  the  required  information 
placed  on  a  sample  mailpiece  that  is  the 
top  piece  in  the  package,  or  a  separate 
piece  of  paper  affixed  to  the  top  of  the 
package.  If  packages  are  prepared 
without  facing  slips,  "WS"  must 
immediately  precede  the  carrier  route 
information  on  a  carrier  route 
information  line  on  each  piece  in  the 
package. 

4.4  Package  Size,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling: 

a.  Firm:  optional  with  at  least  two 
pieces,  subject  to  1.5;  blue  Label  F  or 
optional  endorsement  line  (OEL). 

b.  Carrier  route:  required  at  six  pieces, 
subject  to  4.6;  smaller  packages  not 
permitted;  label  under  4.5. 

4.5  Package  Labels 

Carrier  route  packages  labels  are 
based  on  the  level  of  sack  in  which 
placed: 

a.  No  label  is  required  if  the  package 
is  placed  in  a  correctly  labeled  carrier 
route  sack. 

b.  Packages  in  5-digit  carrier  routes 
sacks  must  have  a  facing  slip  unless  the 
pieces  in  the  package  show  a  carrier 
route  information  line. 

c.  Optional  endorsement  lines  may  be 
used  instead  of  carrier  information  lines 
or  facing  slips. 

4.6  Higher  Level 

Mailers  may  choose  to  prepare  carrier 
route  packages  at  a  higher  level  of  route 
saturation  than  required  in  4.4b  (e.g., 
only  when  there  are  at  least  15  pieces 
per  route).  Under  this  option,  smaller 
packages  (but  with  six  or  more  pieces 
per  carrier  route)  not  prepared  as 
required  for  carrier  route  rates  must  be 
claimed  at  another  rate  and  prepared 
accordingly. 

4.7  Tray  or  Sack  Size,  Presort,  and 
Labeling 

Tray  presort  is  in  the  same  sequence 
as  for  sacks;  a  tray  must  be  prepared  for 
a  required  presort  destination  when  the 
corresponding  pieces  (or  packages  of 
pieces)  fill  a  tray.  Minimum  volume  per 
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tray  is  the  same  at  for  a  comparable 
sack.  The  information  placed  on  tray 
labels  is  the  sametas  on  sack  labels.  Tray 
or  sack  size,  presitrt  sequence,  and 
labeling: 

a.  Carrier  routeii  optional  at  one  six- 
piece  package  miiUmura,  required  for 
rate  eligibility;  use  5-digit  ZOP  Code 
destination  of  packages  for  Line  1, 
preceded  for  miUl^ry  mail  by  the  correct 
prefixes  under  M031. 

b.  Carrier  routed:  optional  at 
minimum  of  one  ^-piece  package  each 
for  two  difiiBrent  rbutes  in  the  same  5- 
digit  ZIP  Code  area;  required  for  rate 
eligibility:  use  5-d|git  ZIP  Code 
destination  of  paclcages  for  Line  1, 
preceded  for  militliry  mail  by  the  correct 
prefixes  under  M(J31. 

4UI    LineZ  I 

Line  2:  PERIOD  or  NEWS  (as 
applicable),  processing  category,  and: 

a.  Walk-sequenqe  carrier  route  trays  or 
sacks:  WS,  and  route  type  and  number. 

b.  Carrier  route  (rays  or  sacks:  route 
type  and  number.  I 

c.  5-digit  carrierlroutes  trays  or  sacks: 
CARRIER  ROUTED. 

5.0    BH)LOADEI^  BUNDLES  (FLATS) 

5.1.    Authorizati<ln 

The  RCSC  manager  serving  the  post 
office  where  the  mailing  is  to  be  made 
may  authorize  preparation  of  flat-size 
Periodicals  in  bundles  outside  sacks. 
subject  to  these  standards: 

a.  This  preparation  must  benefit  the 
USPS.  Generally,  authorization  is 
approved  only  wh^n  the  niunber  of 
bundles  is  not  moi^  than  the  number  of 
sacks  that  would  otherwise  be  used  in 

a  mailing. 

b.  The  publishei|  or  agent  must  submit 
an  application  for  each  publication, 
showing  the  name  of  the  publication; 
the  frequoacy  of  mailing,  the  post 
offices  to  which  shipments  are  to  be 
made,  and  the  approximate  numbers  of 
copies  and  bundle!  to  be  deposited  at 
each  office. 

c.  The  RCSC  manager  rules  on  the 
application  and  informs  the  applicant  in 
writing.  If  an  authorization  is  approved, 
the  publisher  or  a^pnt  must  be  prepared 
to  provide  information  similar  to  that 
required  on  the  original  application  for 
future  issues  of  thdpubUcation,  if 
requested  by  the  RCSC  manager. 
Authorization  is  approved  for  a  specific 
period,  not  to  exceed  2  years. 

d.  Authorization  to  bundle  instead  of 
sack  may  be  revokfd  when  it  is 
determined  that  thfe  preparation  method 
no  longer  benefits  the  USPS. 

5.2    Package  Preptaration 

Packages  must  hb  presorted  and 
labeled  under  2.0  ( nd  meet  the 


applicable  basic  standards  in  M020  and 
these  conditions: 

a.  Packages  must  contain  at  least  six 
pieces  but  no  riiore  than  20  pounds  of 
mail. 

b.  Firm  packages  may  contain  as  few 
as  two  copies  of  a  publication  and  do 
not  have  to  be  consolidated  into  bundles 
with  other  packages  to  the  same  5-digit 
destination. 

c.  All  pieces  must  be  in  one  package 
if  they  weigh  less  than  10  pounds.  Ten 
poimds  or  more  of  mail  for  a  destination 
must  be  prepared  in  packages  weighing 
fit>m  10  to  20  pounds  each. 

d.  The  last  package  to  a  destination 
may  contain  less  than  10  pounds  of 
maiL 

e.  All  palletized  packages  of 
copalletized  publications  must  contain 
at  least  six  pieces. 

5.3    Bundle  Prq»aration 

Bimdles  must  be  presorted  under  3.0 
and  meet  the  applicable  standards  in 
M020  and  these  conditions: 

a.  Bundle  size  for  all  required  presort 
levels:  required  (20  pounds/1,000  cubic 
inches  minimum,  40  pounds  maximum; 
smaller  bundles  not  permitted). 

b.  Bundle  size  for  ail  optional  presort 
levels:  optional  (20  pounds/ 1,000  cubic 
inches  minimum,  40  pounds  maximum; 
smaller  bundles  not  permitted). 

c.  Bimdles  other  than  carrier  route 
and  5-digit  bundles  must  be  labeled 
with  being  slips  that  have  similar 
information  to  that  required  for  sack 
labels.  A  facing  slip  is  not  required  on 
carrier  route  bimdles.  Five-digit  bundles 
must  contain  pieces  with  the  correct 
optional  endorsement  line  or  have  a  red 
Label  D. 


5.4    Phjrncal  Characteristics 

Bundles  must  be  machinable  on  USPS 
sack-sorting  equipment,  unless  they 
consist  of  publications  for  entry  and 
delivery  in  the  same  SCF  service  area. 
Machinability  can  be  improved  by 
cross-strapping  and  using  heavy-gauge 
shrinkwrap  or  stretchwrap  on  each 
bundle.  Bundles  entered  and  delivered 
in  the  same  SCF  service  area  must  be 
securely  bound  to  withstand  normal 
handling  without  breakage  or  injury  to 
USPS  employees  or  damage  to 
mechanized  sorting  systems.  Binding 
material  must  be  applied  at  least  once 
around  both  the  length  and  girth.  Wire 
and  metal  strapping  are  prohibited. 

6.0  COMBINING  MULTIPLE 
PUBUCATIONS  OR  EDITIONS 

6.1  Basic  Information 

A  combined  mailing  is  a  mailing  in 
which  individually  addressed  copies  of 
two  or  more  Periodicals  publications  or 


editions  are  merged  into  a  single 
mailstream,  during  production  or  after 
finished  copies  are  produced,  and  all 
copies  are  presorted  together  to  achieve 
the  finest  presort  possible  for  the 
combined  mailing.  This  process  is  also 
known  as  comailing.  More  than  one 
publication,  or  edition  of  a  publication, 
may  be  combined  to  meet  the  volume 
standard  per  tray,  sack,  or  bundle, 
applicable  to  the  presort  rate  claimed. 
Each  piece  must  meet  all  applicable 
standards  for  the  specific  rate  claimed. 
Nonprofit  and  classroom  publications 
may  be  combined  with  Regular  or 
Publications  Service  publications  only 
as  permitted  by  standard. 

6.2    Mailing  Statements 

A  separate  mailing  statement  must  be 
prepared  for  the  postage  computations 
for  each  publication  or  edition  that  is 
part  of  the  combined  mailing.  The  name 
and  issue  date  of  the  publications  with 
which  each  publication  or  edition  was 
combined  must  be  noted  on,  or  attached 
to,  the  mailing  statements.  To  report 
postage  for  firm  packages,  the  per  piece 
postage  computation  (and 
nonadvertising  adjustment,  if 
applicable)  for  all  copies  included  in 
firm  packages  must  be  on  the  mailing 
statement  for  the  publication  (having 
copies  in  those  packages)  that  contains 
the  higher  (or  highest)  amount  of 
advertising. 

7.0    DOCUMENTATION 

The  publisher  must  be  prepared  to 
support  information  on  mailing 
statements  required  with  a  Periodicals 
publication  (e.g.,  the  number  of  pieces 
or  weight  of  copies  addressed  or  sorted 
to  specific  destinations  or  zones, 
prepared  at  specific  levels  of  presort,  or 
prepared  to  qualify  for  a  particular  rate 
or  discount).  Except  for  mailings 
containing  pieces  at  an  automation  rate, 
a  destination  entry  rate,  or  a  walk- 
sequence  rate,  the  publisher  may  meet 
this  standard  at  the  time  of  mailing  by 
separating  sacks  into  groups  based  on 
the  presort  level  for  which  their 
contents  quaUfy.  In  other  situations,  the 
publisher  must  have  available 
documentation  meeting  the  standards  in 
P012  that  describes  the  mailing  in 
sufficient  detail  to  allow  verification  of 
the  accompanying  mailing"s 
compliance  with  applicable  preparation 
and  eligibility  standards. 

[Delete  current  M300  and  M400;  no 
change  to  M500.] 


^^^P^HI^^^ 
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hfeoo    standard  Mail 

M610    Single-Piece  and  Regular 
Standard  Mail  (A) 

1.0    SINGLE-PIECE  RATES 

Eaidi  piece  must  be  legibly  marked 
"Standard"  or  "STD."  Unmarked  pieces 
are  treated  as  First-Class  Mail  and 
charged  postage  at  the  applicable  First- 
Class  rate. 

2.0  BASIC  STANDARDS"REGULAR 
RATES 

2.1  Ail  Mailings 

All  Regular  (Basic  and  3/5)  rate 
mailings  are  subject  to  these  general 
standards: 

a.  Each  mailing  must  meet  the 
applicable  standards  in  E631  and  MOlO 
through  M030. 

b.  All  pieces  must  be  in  the  same 
processing  category  unless  specifically 
excepted  by  standard. 

c.  All  pieces  must  be  presorted 
together  and  prepared  under  M610, 
except  under  M045  for  palletized  mail. 

d.  Sortation  determines  rate 
eligibility;  pieces  not  claimed  at  or  not 
eligible  for  the  3/5  rate  must  be  claimed 
at  the  Basic  rate. 

e.  All  pieces  must  be  marked  "STD" 
(or  "Standard")  and  "Presort." 

f.  Subject  to  2.2,  letter-size  pieces 
must  be  prepared  in  trays  and,  unless 
palletized,  flat-size  pieces  must  be 
prepared  in  sacks. 

g.  Postmasters  may  authorize 
preparation  of  small  vplume  mailings  in 
nonpostal  containers  if  they  consist 
primarily  of  packages  for  local  ZIP 
Codes,  do  not  exceed  20  pounds,  and  do 
not  require  postal  transportation  for 
processing. 

2.2  Preparation  Category 

Pieces  of  Standard  Mail  (A)  that,  by 
size,  could  qualify  for  an  Automation 
rate  as  either  a  letter  or  a  flat,  and  that 
are  prepared  as  palletized  flats  at 
Automation  rates  for  flats  or  at 
Enhanced  Carrier  Route  rates,  may  be 
prepared  as  palletized  flats  at  Regular 
nonletter  rates  as  well  if  the  number  of 
Regular  nonletter  rate  pieces  does  not 
exceed  10%  of  the  total  number  of 
pieces  in  the  entire  mailing  job 
(regardless  of  rate). 

2.3  Documentation 

Documentation  meeting  the  standards 
in  P012  must  be  provided  for  all 
mailings  paid  by  permit  imprint,  in 
which  all  pieces  do  not  bear  the  correct 
postage,  or  in  which  pieces  are  of 
nonidentical  weight. 


3.0  BASIC  PREPARATION"REGULAR 
RATE  LETTER-SIZE  PIECES 

3.1  Package  Size,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  required  (10- piece 
minimum,  fewer  not  permitted);  red 
Label  D,  facing  slip,  or  optional 
endorsement  line  (OEL);  labeling 
optional. 

b.  3-digit:  required  (10-piece 
minimum,  fewer  not  permitted);  green 
Label  3,  facing  slip,  or  OEL. 

c.  ADC:  required  (10-piece  minimum, 
fewer  not  permitted);  pink  Label  A, 
facing  slip,  or  OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MS.  facing  slip,  or 
OEL. 

3.2  3/5  Rate 

Only  mail  eUgible  for  the  3/5  rate  (i.e., 
150  or  more  pieces  in  total  for  the  3- 
digit  area)  can  be  prepared  in  5-  and  3- 
digit  trays 

3.3  Tray  Size,  Presort,  and  Labeling 

Tray  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  optional  (full  trays),  subject 
to  3.2;  no  overflow;  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

b.  3-digit:  required  (no  minimum), 
subject  to  3.2;  use  L002,  Column  A,  for 
Line  1. 

c.  Entry  SCF  3-digit(s):  required  (no 
minimum);  overflow  allowed;  use  L002, 
Colunm  A,  for  Line  1. 

d.  ADC:  required  (full  trays);  no 
overflow;  use  L004  for  Line  1. 

e.  Mixed  ADC:  required  (no 
minimum);  for  Line  1,  use  MXD, 
followed  by  the  entry  ADC  facility  city/ 
state/ZIP  shown  in  L004. 

3.4  Line  2 

Line  2:  STD  LTRS  NON-OCR  and,  as 
applicable: 

a.  Mixed  ADC  trays:  WKG. 

b.  As  required  by  the  applicable 
labeling  list.  Line  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

4.0  OPTIONAL  PREPARATION- 
UPGRADABLE  REGULAR  RATE 
LETTER-SIZE  PIECES 

4.1  Definition 

Upgradable  pieces  are  those  that  meet 
both  the  physical  automation 
compatibility  standards  in  C810  and  the 
standards  in  C830  for  an  OCR  clear 
zone,  for  reflectance,  and  for  paper  that 
can  accept  water-based  ink.  Addresses 
on  upgradable  pieces  must  be  machine 


printed  in  a  nonscript  font.  Upgradable 
pieces  prepared  under  4.0  are  not 
packaged. 

4.2  3/5  Rate 

Only  mail  eUgible  for  the  3/5  rate  (i.e., 
150  or  more  pieces  in  total  for  the  3- 
digit  area)  can  be  prepared  in  5-  and  3- 
digit  trays 

4.3  Tray  Size,  Presort,  and  Labeling 

Tray  size,  presort  sequence,  and 
labeUng: 

a.  5-digit:  optional  (full  trays),  subject 
to  4.2;  no  overflow;  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  miUtary  mail  by  the  correct 
prefixes  under  M031. 

b.  3-digit:  required  (no  minimum), 
subject  to  4.2;  use  L002,  Column  A,  for 
Line  1. 

c  Entry  SCF  3<digit(s):  required  (no 
minimum);  overflow  allowed;  use  L002, 
Column  A,  for  Line  1. 

d.  AADC:  required  (full  trays);  no 
overflow;  group  pieces  by  3-digit  ZIP 
Code  prefix;  use  L804  for  Line  1. 

e.  Mixed  AADC:  required  (no 
minimum);  group  pieces  by  AADC  and, 
within  each,  by  3-digit  ZIP  Code  prefix; 
for  Line  1,  use  L805  (mail  entered  by  the 
mailer  at  an  ASF  or  BMC)  or  L806,  as 
appropriate. 

4.4  Line  2 

Line  2:  STD  LTRS  OCR  and.  as 
applicable: 

a.  Mixed  AADC  titiys:  WKG. 

b.  As  required  by  the  applicable 
labeling  list.  Line  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

5.0  PREPARATION— REGULAR  RATE 
FLAT-SIZE  PIECES  AND  IRREGULAR 
PARCELS 

5.1  Commingling  Irregular  Parcel 
Mailings 

RCSCs  may  authorize  the 
commingling  of  several  permit  imprint 
mailings  of  irregular  parcels  to  achieve 
a  finer  presort,  if  adequate  means  are 
available  to  ensure  that  proper  postage 
is  paid.  When  authorizing  commingling, 
RCSCs  may  waive  minimum  quantity 
standards  for  preparation  of  5-digit  and 
3-digit  packages  if  doing  so  results  in  a 
finer  makeup  of  at  least  50%  of  the  mail. 

5.2  Packaging  Irregular  Parcels 

Irregular  parcels  are  packaged  under 
5.3,  except  that: 

a.  Irregular  parcels  1/2  inch  or  more 
thick  need  not  be  made  up  into 
packages,  if  the  packages  would  be 
placed  in  a  sack  for  same  destination. 

b.  Items  that  are  so  large  that  10  or 
fewer  pieces  fill  a  sack  need  not  be 
packaged. 
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c  Pieces  in  a  S-digit  sack  containing 
both  machinabte  and  iiregiilar  parcels 
need  not  be  pacicaged.  (Sacks  containing 
both  machinable  and  irregular  parcels 
cannot  be  prepared  to  other  presort 
levels.) 

5.3  Package  Size,  Presort,  and 
tabeUng 

Package  size,  presort  sequence,  and 
labeling: 

a.  5-cugit:  reqtiired  (10-piece 
minimum,  fewer  not  permitted);  red 
Label  D,  facing  slip,  or  optional 
endorsement  li4e  (OEL). 

b.  3-digit:  required  (10-piece 
minimum,  fewer  not  permitted):  green 
Label  3,  facing  slip,  or  OEL. 

c  ADC:  required  (10-piece  minimum, 
fewer  permitted);  pink  Label  A,  fedng 
slip,  or  OEL. 

d.  Mixed  AIXt:  required  (no 
minimum);  tan  Label  MS,  facing  slip,  or 
OEL. 

5.4  Loose  Packiiig 

District  managers  of  customer  services 
may  authorize  loose  paddng  of 
unpackaged  pieces  to  fill  No.  3  sacks  if 
no  material  in  a  sack  would  be  more 
finely  presorted  if  packaged.  Pieces 
must  he  faced  a|id  padced  to  remain 
oriented  in  transit.  The  total  weight  of 
pieces  placed  in  one  sack  must  not 
exceed  70  pounds.  Requests  to  loose- 
pack  mail  must  be  made  through  the 
post  office  of  mailing. 

5.5  When  to  Sack 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  either  125  pieces  or 
IS  pounds  of  pieces,  whichever  occurs 
fir^  subject  to  Ihese  conditions: 

a.  For  identical-weight  pieces,  a 
single-piece  weight  of  1.92  ounces  (0.12 
pound)  results  in  125  pieces  weighing 
15  pounds.  Identical- weight  pieces 
weighing  1.92  dunces  (0.12  pound)  or 
less  must  be  prepared  using  the  125- 
piece  minimum^  those  that  weigh  more 
must  be  prepared  using  the  15-pound 
minimum.         | 

b.  For  nonidetitical-weight  pieces, 
mailers  must  either  use  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
125-piece  or  154pound  minimum 
applies)  or  sack  by  the  actual  piece 
coimt  or  mail  weight  for  each  sack,  if 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weig)it. 

c.  Mailers  mtist  note  on  the 
accompanying  mailing  statement 


whetho*  they  applied  the  12S-piece 
("PCS")  or  15-pound  ("WT")  threshold 
or  if  the  method  in  5.5b  ("BOTH")  was 
used. 

5.6  Drq>  Shipment 

Mailers  who  use  Priority  Mail  ot 
Express  Mail  to  drop  ship  Standard  Mail 
(A)  may  prepare  sadcs  containing  fewer 
than  125  pieces  or  less  than  15  pounds 
ofmaiL 

5.7  Sack  Size,  Presort,  and  Labeling 

Sack  size  (subject  to  5.4  through  5.6), 
presort  sequence,  and  labeling: 

a.  5-digit:  As  applicable: 

(1)  Flats  or  irregular  parcels:  required 
(125  pieces/15  pounds  minimum, 
smaller  volume  not  permitted);  use  5- 
digit  ZIP  Code  destination  of  packages 
for  Line  1,  preceded  for  military  mail  by 
the  correct  prefixes  under  M031. 

(2)  Commingled  machinable  and 
irregular  parcels:  required  at  10  pounds, 
smaller  voliune  permitted;  use  5-digit 
ZIP  Code  destination  of  packages  for 
Line  1,  preceded  for  military  mail  by  the 
correct  prefixes  under  M031. 

b.  3-digit:  required  (125  pieces/15 
pounds  minimum,  smaller  volume  not 
permitted);  use  L002,  Column  A,  for 
Line  1. 

c.  Entry  SCP  3-digit(s):  required  (no 
minimum);  use  L002,  Column  A,  for 
Line  1. 

d.  ADC:  required  (125  piece8/15 
pounds  minimum,  smaller  volume  not 
permitted);  use  L004  for  Line  1. 

e.  Mixed  ADC:  required  (no 
minimum) ;  for  Line  1,  use  MXD, 
followed  by  the  entry  ADC  fedlity  city/ 
state/ZIP  shown  in  L004. 

5.8  Line  2 

Line  2:  STD  and: 

a.  5-digit  sacks  of  machinable  and 
irregular  parcels:  3C  MACH  AND 
IRREG. 

b.  Sacks  of  commingled  irregular 
parcels:  3C  COMM  IRREG. 

c.  All  other  sacks:  FLTS  or  3C  IRREG 
(as  appropriate). 

d.  Mixed  ADC  sacks:  WKG. 

e.  As  required  by  the  applicable 
labeling  list.  Line  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

6.0  REGULAR  RATE  MACHINABLE 
PARCELS 

6.1  5-Digit  Sacks 

Five-digit  sacks  containing  both 
machinable  and  irregular  parcels  must 
be  prepared  under  5.0.  Each  possible  5- 
digit  sack  must  be  prepared  in  any 
mailing  including  pieces  t:laimed  at  the 
3/5  rate.  If  each  possible  5-digit  sack  is 
not  prepared  when  there  are  10  pounds 
or  more  of  mail  for  that  destination,  the 


%  rate  may  not  be  claimed  for  any  part 
of  the  mailing. 

6.2  Sack  Kze,  Presort,  and  Labeling 

Sack  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  opticmal  at  10  pounds 
except  under  6.1;  use  5-digit  ZIP  Code 
destination  of  pieces  for  line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

b.  Destination  ASF:  required  for 
DBMC  rate  only  (10  pounds  minimimi, 
smaller  volume  not  permitted);  use  L602 
for  Line  1. 

c.  Destination  BMC:  required  (10 
poimds  minimum,  smaller  voliune  not 
permitted);  use  L602  if  DBMC  rate  is 
claimed;  otherwise,  use  L601  for  Line  1. 

d.  Mixed  BMC:  required  (no 
minimum);  use  L601  to  show  entry  BMC 
for  Line  1. 

6.3  Line  2 

Line  2:  STD  3C  MACH  and: 

a.  Mixed  BMC  sacks:  MIXED  BMC. 

b.  As  required  by  the  applicable 
labeling  list,  Line  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

7.0  BEDLOADED  BUNDLES  OF 
REGULAR  RATE  FLAT-SIZE  PIECES 

7.1  Authorization 

The  RCSC  manager  serving  the  post 
office  where  the  mailing  is  to  be  made 
may  authorize  preparation  of  Regular 
Standard  Mail  (A)  in  bundles  outside 
mail  sacks  if  this  preparation  benefits 
the  USPS.  Generally,  authorization  is    ' 
approved  only  when  the  number  of 
bundles  is  not  more  than  the  number  of 
sacks  that  would  otherwise  be  used  in 
a  mailing.  The  mailer  or  agent  must 
submit  an  application  for  each  product 
that  states  the  name  of  the  mailer,  the 
frequency  of  mailing,  the  post  offices  to 
which  shipments  are  to  be  made,  and 
the  approximate  numbers  of  copies  and 
of  bundles  to  be  deposited  at  each 
office.  The  RCSC  manager  rules  on  the 
application  and  informs  the  applicant  in 
writing.  If  an  authorization  is  approved, 
the  publisher  or  agent  must  be  prepared 
to  provide  information  for  future 
mailings,  similar  to  that  required  in  the 
original  application  if  requested  by  the 
RCSC  manager.  Authorization  is 
approved  for  a  specific  period,  not  to 
exceed  2  years.  Authorizations  to 
bundle  instead  of  sack  may  be  revoked 
when  it  is  determined  that  the 
preparation  method  no  longer  benefits 
the  USPS. 

7.2  Documeirfation 

Documentation  must  be  provided 
under  2.3.  applying  those  standards  to 
bundles  rather  than  sacks. 
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7.3  Package  Preparation 

Package  size  for  all  presort  levels: 
two-piece  minimum,  20-pound 
maximiun.  Presort  sequence  and 
labeling  of  packages  are  subject  to  5.0. 

7.4  Bundle  Preparation 

Bundle  size  fat  all  presort  levels:  two 
packages/20  pounds/1,000  cubic  inches 
minimimi,  40  pounds  maximum; 
smaller  bundles  not  permitted.  Presort 
sequence  is  subject  to  5.0.  Five-digit 
bundles  must  contain  pieces  with  the 
correct  optional  endorsement  line  or 
have  a  red  Label  D.  Other  bundles  must 
be  labeled  with  facing  slips  that  have 
similar  information  to  that  required  for 
sack  labels.  Packages  too  large  to  be 
placed  in  a  bundle  do  not  require  a 
feeing  slip. 

7.5  Phjrsical  Characteristics 

Bundles  must  be  machinable  by  USPS 
sack-sorting  equipment,  unless  they 
consist  of  pieces  for  entry  and  delivery 
in  the  same  SCF  service  area. 
Machinability  might  be  improved  by 
cross-strapping  and  using  heavy-gauge 
shrinkwrap  or  stietchwrap  on  each 
bundle.  Bimdles  entered  and  delivered 
in  the  same  SCF  service  area  must  be 
securely  bound  to  withstand  normal 
handling  without  breakage  or  injury  to 
USPS  employees  or  damage  to 
mechaniaKl  sorting  systems.  Binding 
material  must  be  applied  at  least  once 
around  both  the  length  and  girth.  Wire 
and  metal  strapping  are  prohibited. 

M620    Enhanced  Carrier  Route 
Standard  Atail  (A) 

1.0  BASIC  STANDARDS 

1.1  All  Mailings 

All  Enhanced  Carrier  Route  rate 
mailings  are  subject  to  these  general 
standands: 

a.  Each  maiUng  must  meet  the 
applicable  standards  in  E632  and  MOlO 
throudi  M030. 

b.  All  pieces  must  be  in  the  same 
processing  category. 

c  All  pieces  must  be  presorted 
together  and  prepared  under  M620, 
unless  palletized  imder  M045. 

d.  Sortation  determines  rate 
eligibility;  pieces  not  claimed  at  or  not 
el^ble  ftu'  the  High  Density  or 
Saturaticm  rates  must  be  claimed  at  the 
Basic  Carrier  Route  rate. 

e.  Subject  to  M012,  all  pieces  must  be 
marked  "STD"  (or  "Standard").  "ECR" 
(or  "Enhanced  Carrier  Route").  In 
addition,  Basic,  High  Density,  and 
Saturation  rate  pieces  must  each  be 
marked  "LOT,"  "WSH,"  or  "WSS," 
respectively,  after  the  ECR  marking  (e.g., 
"ECRWSS"),  in  the  correct  optional 
endorsement  line  wader  M013,  or  in  the 


correct  carrier  route  information  line 
under  M014.  Pieces  not  claimed  at  the 
corresponding  rate  must  not  bear  the 
"LOT,"  "WSH,"  or  "WSS"  marking. 

f.  Subject  to  1.2,  letter-size  pieces 
must  be  prepared  in  trays  and,  unless 
palletized,  flat-size  pieces  must  be 
prepared  in  sacks. 

g.  Postmasters  may  authorize 
preparation  of  smaU  volume  mailings  in 
nonpostal  containers  if  they  consist 
primiirily  of  packages  for  local  ZIP 
Codes,  do  not  exceed  20  pounds,  and  do 
not  require  postal  transportation  for 
processing. 

1.2  Preparation  Category 

Pieces  of  Standard  Mail  (A)  that,  by 
size,  could  qualify  for  an  Automation 
rate  as  either  a  letter  or  a  flat,  and  that 
are  prepared  as  palletized  flats  at 
Enhanced  Carrier  Route  rates,  may  be 
prepared  as  palletized  flats  at  Regular 
nonletter  rates  as  well  if  the  number  of 
ReguFar  nonletter  rate  pieces  does  not 
exceed  10%  of  the  total  number  of 
pieces  in  the  entire  mailing  job 
(regardless  of  rate). 

1.3  High  Density  and  Saturatiim  Rates 

Mailpieces  for  which  the  High 
Density  or  Saturation  rate  is  claimed 
must  be  prepared  as  a  carrier  route 
mailing  imder  this  section  and  the  walk- 
sequencing  standards  in  M050.  Pieces 
prepared  with  a  simpUfied  address  must 
also  meet  the  corresponding  standards. 

1.4  Documentation 

Documentation  is  subject  to  the 
general  standards  in  P012.  At  the  time 
a  mailing  is  submitted  for  presort  and 
postage  verification,  the  mailer  must 
submit  a  list  of  the  number  of  pieces 
qualifying  for  each  Enhanced  Carrier 
Route  rate  claimed  by  5-digit  ZIP  Code 
and,  within  each,  by  carrier  route. 
Additional  documentation  is  required 
under  M050  for  the  High  Density  and 
Saturation  rates.  After  the  first  mailing, 
the  postmaster  may  authorize  the  mailer 
to  keep  the  records  and  submit  them  on 
request.  The  mailer  must  keep  these 
records  for  90  days  after  the  mailing 
date,  or  until  any  action  pending  on  the 
recalculation  of  postage  is  resolved  to 
the  USPS"s  satisfection. 

2.0  PACKAGE  PREPARATION 

2.1  General 

Only  carrier  route  packages  are 
prepared.  "Carrier  route"  includes  dty 
carrier  routes,  rural  routes,  highway 
contract  routes,  post  office  box  sections, 
and  general  delivery  units.  Packages  are 
not  required  in  full  carrier  route  trays. 


2.2  Package  Size  and  Labeling 

Package  size:  carrier  route;  required 
(10-piece  minimum,  fewer  not 
permitted).  Carrier  route  package  labels 
are  based  on  the  level  of  sack  or  tray  in 
which  placed: 

a.  No  label  is  required  if  the  package 
IS  placed  in  a  correctly  labeled  carrier 
route  tray  or  sack. 

b.  Packages  in  5-digit  carrier  routes 
trays  and  sacks  must  have  a  facing  slip 
unless  the  pieces  in  the  package  show 
a  carrier  nmte  information  line. 
Optional  endorsement  lines  may  be 
used  instead  of  carrier  information  lines 
or  facing  slips. 

2.3  Walk-Seqnoice  Mail 

A  facing  slip  with  the  phrase  "WALK- 
SEQUENCED  CARRIER  ROUTE  MAIL" 
may  be  placed  on  the  top  of  each 
package  of  walk-sequence  mail.  It  may 
be  an  address  label  with  the  required 
information  placed  on  a  sample 
mailpiece  that  is  the  top  piece  in  the 
package,  or  a  separate  piece  of  paper 
affixed  to  the  top  of  the  package.  A 
feeing  slip  does  not  satisfy  the  marking 
on  each  piece  required  by  l.le. 

3.0  TRAY  PREP ARATION"LETTER- 
SIZE  PIECES 

3.1  Tray  Size,  Presort,  and  Labeling 

Tray  size,  presort  sequence,  and 
labeling: 

a.  Carrier  route:  required  full  tray;  no 
overflow;  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  m^  by  the  correct 
prefixes  under  M031. 

b.  5-digit  carrier  routes:  required  (no 
minimum);  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

3.2  Line  2 

Line  2:  STD  LTRS  and: 

a.  Basic  Carrier  Route  trays:  ECRLOT, 
route  type  and  number. 

b.  High  Density  trays:  ECRWSH,  route 
type  and  number. 

c.  Saturation  trays:  ECRWSS,  route 
type  and  number. 

d.  5-digit  carrier  routes  trays:  CR-RTS. 

4.0  SACK  PREPARATION— OTHER 
PIECES 

4.1  When  to  Sack 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  either  125  pieces  or 
15  pounds  of  pieces,  whichever  occurs 
first,  subject  to  these  conditions: 

a.  For  identical-weight  pieces,  a 
single-piece  weight  of  1.92  ounces  (0.12 
pound)  results  in  125  pieces  weighing 
15  pounds.  Identical-weight  pieces 
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weighing  1.92  ounces  (0.12  pound)  or 
less  must  be  pr^ared  using  the  125- 
piece  minimum,  those  that  weigh  more 
must  be  prepared  using  the  15-pound 
minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  ei^er  use  the  minimiun 
that  applies  to  t)ie  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  miiling  by  the  number  of 
pieces;  the  resulting  average  single- 
pieoa  weight  dejermines  whether  the 
125-piece  or  15-pound  minimum 
applies)  or  sack  py  the  actual  piece 
count  or  mail  %veight  for  each  sack,  if 
documentation  tan  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c  Mailers  must  note  on  the 
accompanying  npailing  statement 
whether  they  applied  the  125-piece 
("PCS")  or  15-peund  ("WT")  threshold 
or  if  the  method  in  4.1b  ("BOTH")  was 
used. 

4.2  Sack  Size,  Presort,  and  Labeling 

Sack  size,  presort  sequence,  and 
labeling:  j 

a.  Carrier  route:  required  (125  pieces/ 
15  pound  minintum.  smallOT  volume  not 
permitted);  use  $-digit  UP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

b.  5-digit  carrier  routes:  required  (no 
minimum);  use  (-digit  ZIP  Code 
destination  of  psckages  for  Line  1, 
preceded  for  mihtary  mail  by  the  correct 
prefixes  under  NI031. 

4.3  LiiM2 

Line  2:  STD,  IfLTS  or  3C IRREG  (as 
appropriate),  and: 

a.  Basic  Carrier  Route  sacks:  ECRLOT, 
route  type  and  number. 

b.  High  Density  sacks:  ECRWSH,  route 
t3rpe  and  number. 

c.  Saturation  ^cks:  ECRWSS,  route 
type  and  numbet'. 

d.  5-digit  carrier  routes  sacks:  CR- 
RTS. 

5.0  RESIDUAL  ^4AIL 

Pieces  not  preported  under  2.0  and 
either  3.0  or  4.0  must  be  prepared  as  a 
separate  mailing  at  Regular  or 
Automation  Standard  Mail  rates. 

6.0  BEDLOAD^  BUNDLES 

6.1  Anthorizatiim 

The  RCSC  manager  serving  the  post 
office  where  tha  mailing  is  to  be  made 
may  authorize  preparation  of  Enhanced 
Carrier  Route  Standard  Mail  in  bundles 
outside  mail  sadu  if  this  preparation 
benefits  the  USPS.  Generally, 
authorization  isiapproved  only  when 
the  number  of  btmdles  is  not  more  than 


the  number  of  sacks  that  would 
otherwise  be  used  in  a  mailing.  The 
mailer  or  agent  must  submit  an 
application  for  each  {>roduct  that  states 
the  name  of  the  mailer,  the  frequency  of 
mailing,  the  post  offices  to  which 
shipments  are  to  be  made,  and  the 
approximate  numbers  of  copies  and  of 
bundles  to  be  deposited  at  each  office. 
The  RCSC  manager  rules  on  the 
application  and  informs  the  applicant  in 
writing.  If  an  authorization  is  approved, 
the  publisher  or  agent  must  be  prepared 
to  provide  information  for  futtue 
mdlings,  similar  to  that  required  in  the 
original  application  if  requested  by  the 
RCSC  manager.  Authorization  is 
approved  for  a  specific  period,  not  to 
exceed  2  years.  Authorizations  to 
bundle  instead  of  sack  may  be  revoked 
when  it  is  determined  that  the 
preparation  method  no  longer  benefits 
the  USPS. 

6.2  Doaunentation 

Documentation  meeting  the  standards 
in  P012  must  be  provided  for  all 
mailings  paid  with  a  permit  imprint,  in 
which  all  pieces  do  not  bear  the  correct 
postage,  or  in  which  pieces  are  of 
nonidentical  weight. 

6.3  Package  Prq»aratioa 

Package  size  for  all  presort  levels: 
two-piece  minimum,  20-pound 
maximum.  Presort  sequence  and 
labeling  of  packages  are  sub)ect  to  2.0. 

6.4  Bandle  Preparatiaa  . 

Bundle  size  for  all  presort  levels:  two 
packages/20  pounds/1,000  cubic  inches 
minimum,  40  pounds  maximum; 
smaller  bundles  not  permitted.  Presort 
sequence  is  subject  to  4.0.  Five-dij^t 
bundles  must  contain  pieces  with  the 
correct  optional  endorsement  line-or 
have  a  red  Label  D.  Packages  too  large 
to  be  placed  in  a  bimdle  do  not  require 
a  fiMung  slip. 

6.5  Physical  Gharacteiistka 

Bimdles  must  be  machinable  by  USPS 
sack-sorting  equipment,  unless  they 
consist  of  pieces  for  en^  and  delivery 
in  the  same  SCF  service  area. 
Machinability  might  be  improved  by 
cross-strapping  and  using  heavy-gauge 
shrinkwrap  or  stretchwrap  on  each 
bundle.  Bundles  entered  and  delivered 
in  the  same  SCF  service  area  must  be 
securely  bound  to  withstand  normal 
handling  without  breakage  or  injury  to 
USPS  employees  or  damage  to 
mechaniziBd  sorting  systems.  Binding 
material  must  be  applied  at  least  once 
around  both  the  length  and  girth.  Wire 
and  metal  strapping  are  pn^bited. 


M630  Standard  Mail  (B) 

1.0  PARCEL  POST 

1.1  Marking 

Pieces  mailed  at  the  single-piece 
parcel  post  rates  do  not  require  a 
marking.  Each  piece  mailed  at  the  bulk 
parcel  post  rates  must  be  marked  "Bulk 
Parcel  Post"  or  "Bulk  PP."  Each  piece 
mailed  at  the  DBMC  parcel  post  rates 
must  be  marked  "DBMC  Parcel  Post"  or 
"DBMC  PP."  If  postage  for  the  piece  is 
paid  with  a  permit  imimnt  and  the 
office  of  mailing  is  in  a  different  3-digit 
ZIP  Code  area  from  the  post  office  in  the 
retiun  address,  the  5-digit  ZIP  Code  or 
the  3-digit  ZIP  Code  prefix  of  the  office 
of  mailing  must  be  included  in  the 
indicia  or  incorporated  in  the  required 
marking  (e.g.,  "DBMC  PP  Oil"  or 
"DBMC  Parcel  Post  Mailed  FrtHU 
01101").  Pieces  not  clearly  marked  as 
required  are  treated  as  single-piece  rate 
parcel  post  and  subject  to  addiitional 
postage  as  necessary. 

1.2  Separation 

DBMC  and  bulk  parcel  post  pieces 
must  be  separated  ^y  zones  when 
presented  unless  either  the  correct 
postage  is  affixed  to  each  piece  or  the 
nailing  is  prepared  under  8.0.  For 
mailings  prepared  in  sacks,  pieces  for 
more  than  one  zone  may  not  be  placed 
in  the  same  sack,  and  sacks  must  be 
separated  by  zone  when  presented  to 
the  USPS.  /.     \,    ^  '*'• 

2.0  BOUND  raiNTED  MATTER 

2.1  Basic  Standards 

There  are  no  presort,  sacking,  or 
labeling  requirements  for  single-piece 
rate  bound  printed  matter.  All  bulk  rate 
bound  printed  matter  must  be  prepared 
undw  ue  standards  in  2.5  and  2.6, 
except  for  carrier  route  presort  rate 
bound  printed  matter,  machinable 
pieces,  bedloaded  bundles,  and 
palletized  pieces  and  bundles  subject  to 
3.0, 6.0,  7.0.  and  M04S,  respectively. 

2.2  Separation 

Mailpieoes  must  be  separated  by 
zones  when  presented  unless  either  the 
correct  postage  is  affixed  to  each  piece 
or  die  mailing  is  prepared  imder  8.0. 
Pieces  for  more  than  one  zone  may  not 
be  placed  in  the  same  bundle  or  sack, 
and  bundles  and  sadus  must  be 
separated  by  ztme  when  presented. 

2.3  Marking 

Each  piece  claimed  at  single-piece 
bound  printed  matter  rates  must  be 
marked  "Bound  Printed  Matter."  Each 
piece  of  bound  printed  matter  claimed 
at  bulk  bound  painted  matter  rates  must 
be  maiiced  "Boimd  Printed  Matter"  and 


"Bulk  Rate"  or  "Blk.  Rt. '  Pieces  not 
clearly  marked  as  required  are  treated  as 
single-piece  rate  parcel  post  and  subject 
to  additional  postage  as  necessary. 

2.4  CataJogs 

In  addition  to  maridng  under  2.3, 
catalogs  must  be  marked  "CATALOG 
RATE"  or  "CATALOG."  For  this 
standard,  a  "catalog"  is  bound  printed 
matter  consisting  entirely  of  advertising. 
"Advertising"  includes  all  material  for 
the  publication  of  which  a  valuable 
consideration  is  paid,  accepted,  or 
promised,  which  calls  attention  to 
something  fior  getting  people  to  buy  it, 
seek  it,  sell  it,  or  support  it.  Public 
service  advertisements  for  which  no 
consideration  is  paid  are  not  advertising 
for  postal  purposes.  Advertising 
includes: 

a.  Reading  matter  (n*  other  material, 
for  the  publication  of  which  an 
advertisinjg  rate  is  charged. 

b.  Articles,  items,  and  notices  that  are 
reading  matter  inserted  by  a  custom  or 
understanding  that  textual  matter  is  to 
be  inserted  for  the  advertiser  or  the 
advertiser"s  products  in  the  publication 
where  a  display  advertisement  appears. 

c  Material  in  a  publication 
advertising  its  own  services  or  issues,  or 
any  other  business  (or  products  or 
services)  of  its  publisher,  whether 
display  advertising  or  editorial  or 
reading  matter. 

2.5  Sack  Size,  Presort,  and  Labeling 

Sack  size,  presort  sequence,  and 
labeling: 

a.  5-cugit:  required  at  10  piece8/20 
pounds/1,000  cubic  inches;  smaller 
volume  permitted;  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

b.  3-digit:  required  at  10  pieces/20 
pounds/ 1,000  cubic  inches;  smaller 
volume  permitted;  use  L002,  Coluinn  A, 
for  Line  1. 

c  Entry  SCF  3-digit(s):  required  (no 
minimum);  use  L002,  Colunm  A,  for 
Line  1. 

d.  SCF:  optional  (10  pieces/20 
pounds/1,000  cubic  inches  minimum; 
smaller  volume  not  permitted);  use 
L002,  Column  B,  for  Line  1. 

e.  ADC:  optional  (no  minimum);  use 
L004  for  Line  1. 

f.  Mixed  ADC:  required  (no 
minimum);  for  Line  1 ,  use  MXD 
followed  by  the  entry  ADC  facility  city/ 
state/ZIP  shown  in  L004. 

2.6  Line  2 

Line  2:  STD  4C  FLATS  or  IRREG  (as 
applicable),  and: 

a.  Mixed  ADC  sacks:  WKG. 

b.  As  required  by  the  applicable 
labeling  list.  Line  2  processing  code 


information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

3.0  CARRIER  ROUTE  BOUND 
PRINTED  MATTER 

3.1  Preparation 

Carrier  route  rate  bound  printed 
matter  must  be  prepared  under  the 
standards  in  3.5  through  3.8,  unless 
prepared  as  machinable  pieces, 
bedloaded  bundles,  or  palletized  imder 
6.0,  7.0,  and  M045,  respectively. 

3.2  Documentation 

Documentation  is  subject  to  the 
general  standards  in  P012.  At  the  time 
a  mailing  is  submitted  for  presort  and 
postage  verification,  the  mailer  must 
submit  a  list  of  the  number  of  qualifying 
and  residual  pieces  for  each  by  5-digit 
ZS*  Code  and,  within  each,  by  carrier 
route.  After  the  first  mailing,  the 
postmaster  may  authorize  the  mailer  to 
keep  the  records  and  submit  them  on 
request.  The  mailer  must  keep  these 
records  for  90  days  after  the  mailing 
date,  or  until  any  action  pending  on  the 
recalculation  of  postage  is  resolved  to 
the  USPS"s  satisfaction. 

3.3  Marking 

Each  piece  claimed  at  carrier  route 
bulk  bound  printed  matter  rates  must  be 
marked  "Bound  Printed  Matter  Blk.  Rt." 
and  "Carrier  Route  Presort"  or  "CAR- 
RT  SORT."  In  addition,  catalogs  must  be 
marked  "CATALOG  RATE"  or 
"CATALOG."  Catalog  is  defined  in  2.4. 
Residual  pieces  in  a  carrier  route  bulk 
bound  printed  matter  mailing  may  have 
the  "Carrier  Route  Presort"  or  "CAR-RT 
SORT"  marking  if  the  number  of 
residual  pieces  to  any  single  S-digit  ZIP 
Code  area  does  not  exceed  5%  of  the 
total  qualifying  carrier  route  rate  pieces 
addressed  to  that  5-digit  area.  The 
residual  pieces  must  be  separated  from 
the  qualifying  pieces  when  presented  to 
the  USPi: .  Pieces  not  clearly  marked  as 
required  are  treated  as  single-piece  rate 
parcel  post  and  subject  to  additional 
postage  as  necessary. 

3.4  Package  Preparation 

"Carrier  route"  includes  city  carrier 
routes,  rural  routes,  highway  contract 
routes,  post  office  box  sections,  and 
general  delivery  units.  Packages  must 
meet  the  applicable  basic  standards  in 
M020. 

3.5  Package  Size,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling:  Carrier  route;  required  (10 
pieces/20  pounds/l.OOO  cubic  inches 
minimum,  smaller  packages  not 
permitted);  facing  slip  required  unless 


the  pieces  in  the  package  show  a  carrier 
route  infcvmation  line. 

3.6  Sack  Size,  Presort,  and  Labeling 

Sack  size,  presort  sequence^  and 
labeling: 

a.  Carrier  route:  optional  (10  pieces/20 
pounds/1,000  cubic  inches  minimum, 
smaller  volume  not  permitted);  use  5- 
digit  destination  of  packages  for  Line  1, 
preceded  for  militaiy  mail  by  the  correct 
prefixes  under  M031. 

b.  5-digit  carrier  routes:  required  (no 
minimum);  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

3.7  Line  2 

Line  2:  STD  4C,  FLTS  or  IRREG  (as 
applicable),  and: 

a.  Carrier  route  sacks:  route  type  and 
number. 

b.  5-digit  carrier  routes  sacks: 
CARRIER  ROUTES. 

3.8  Residual  Pieces 

Residual  mail  not  presorted  under  3.5 
through  3.7  may  be  prepared  in 
pack^es  of  fewer  than  10  pieces  each 
for  individual  carrier  routes.  Residual 
pieces  must  be  sacked  under  2.0. 
Residual  pieces  may  be  included  in  a 
carrier  route  presort  rate  mailing  with 
the  "Carrier  Route  Presort"  or  "CAR-RT 
SORT"  marking  if  postage  is  paid  at  the 
applicable  bulk  bound  printed  matter 
rate.  These  pieces  must  be  separated 
from  the  qualifying  carrier  route  rate 
pieces  when  presented  to  the  USPS.  The 
number  of  residual  pieces  endorsed 
"Carrier  Route  Presort"  or  "CAR-RT 
SORT"  addressed  to  any  single  5-digit 
ZIP  Code  area  must  not  exceed  5%  of 
the  total  qualifying  presorted  carrier 
route  pieces  addressed  to  that  5-digit 
area. 

4.0  SPECL\L  STANDARD  MAIL 

4.1  Basic  Standards 

There  are  no  presort,  sacking,  or 
labeling  requirements  for  single-piece 
Special  Standard  Mail.  Presorted 
Special  Standard  Mail  matter  must  be 
prepared  subject  to  4.3  through  4.5, 
unless  prepared  as  machinable  pieces, 
bedloaded  bundles,  or  palletized, 
subject  to  6.0,  7.0.  and  M045, 
respectively.  Mailings  of  nonmachinable 
(outside)  pieces  eligible  for  the  presort 
rates  must  be  prepared  to  preserve  the 
required  presort  as  instructed  by  the 
postmaster  of  the  office  of  mailing. 

4.2  Marking 

Each  piece  claimed  at  Special 
Standard  Mail  single-piece  rates  must  be 
marked  "Special  Standard  Mail."  Each 
piece  claimed  at  Presorted  Special 
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Standard  Mail  r|ites  must  be  mariced 
"Presorted  Spec^  Standard  Mail" 
Pieces  not  clear^  mariced  as  required 
are  treated  as  siagle-piece  parcel  post 
and  subject  to  additional  postage  as 
necessary. 

4.3  SackorBHpidlePreparaliaB(5- 
D^ptRate)         | 

Sack  or  bundfe  size,  presort  sequence, 
and  labeling:  5-4igit  (only);  required 
(eight  piec^20  pounds/1,000  cubic 
indies  minimuii,  smaller  volume  not 
permitted);  20-pDund  maximum  for 
bundles;  no  label  required  on  bundles: 
on  sacks  use  S-dlgit  ZIP  Code 
destination  of  pieces  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

4.4  Sack  Preparatioo  (BMC  Rate) 

Sack  size,  presort  sequence,  and 
labeling:  destination  BMC  (only); 
required  (four  piece8/20  pounds/1.000 
cubic  inches  miliimum,  smaller  voliune 
not  permitted);  ikse  L601  for  Line  1. 

4.5  Line  2 

Line  2:  STD  4C  and  processing 
category.  As  required  by  the  labeling 
list.  Line  2  processing  code  information 
must  be  right-juitified  under  the  ZIP 
Code  on  Line  1. 

5.0  LIBRARY  WAIL 

5.1  Basic  Standards 

There  are  no  presort,  sacking,  or 
labeling  requirements  for  single-piece 
Library  Mail,  except  that,  if  1,000  or 
more  identical-\teight  Ubrary  Mail 
pieces  are  mailed  during  a  single  day, 
they  must  be  presorted  and  sadted 
under  2.0  unlese  prepared  as 
machinable  paroels  or  palletized  subject 
to  6.0  or  M045,  lespectively. 

5.2  Marking 

Each  piece  of  Library  Mail  must  be 
marked  "Library  Rate"  or  "Library 
Mail."  Pieces  not  clearly  marked  as 
required  are  tresjted  as  single-piece 
parcel  post  and  Subject  to  additional 
postage  as  neceseary. 

6.0  MACHINABLE  PARCELS 

6.1  Basic  Standards 

All  Standard  Jifiail  (B)  machinable 
parcels  must  be  prepared  in  sacks  under 

6.2  unless  palledzed  under  M045. 
Parcel  post  or  bound  printed  matter 
pieces  must  be  separated  by  zones  when 
presented  unles«  either  the  correct 
postage  is  afHxed  to  each  piece  or  the 
maihng  is  prepared  under  8.0.  Pieces  for 
more  than  one  zone  may  not  be  placed 
in  the  same  bundle  or  sack,  and  btmdles 
and  sacks  must  |>e  separated  by  zone 
when  presented^ 


6.2  Sadi  Size,  Presort,  and  I-abeling 

Sack  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  required  (10  pioces/lO 
pounds/1,000  cubic  inches  minimum, 
smaller  volume  not  permitted);  use  5- 
digit  ZIP  Code  destination  of  pieces  for 
Line  1,  preceded  for  military  mail  by  the 
correct  prefixes  under  M031. 

b.  ASF:  allowed  and  required  only  if 
DBMC  rate  is  daimed  for  mail  deposited 
at  ASF;  10  pieces/20  pounds/l.OOO 
cubic  inches  minimum,  smaller  volume 
not  permitted;  use  L602  for  Line  1. 

c.  Destination  BMC:  required  (10 
pieces/20  pounds/1,000  cubic  inches 
minimum,  smaller  volume  not 
permitted);  use  L601  (L602  if  DBMC  rate 
claimed)  for  Line  1. 

d.  Mixed  BMC:  required  (no 
minimum);  use  L601  to  show  entry  BMC 
for  Line  1. 

6.3  Line  2 

Line  2:  STD  4C  MACH  and: 

a.  Mixed  BMC  sacks:  MIXED  BMC. 

b.  As  required  by  the  applicable 
labeling  list.  Line  2  processing  code 
informati(Mi  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

7.8    BOUND  PRINTED  MATTER  AS 
BEDLOADED  BUNDLES 

7.1    Authorization 

The  RCSC  manager  serving  die  post 
office  where  the  mailing  is  to  be  made 
may  authorize  preparation  of  bound 
printed  matter  meeting  the  applicable 
standards  in  2.0  or  3.0  in  bundles 
outside  mail  sacks  if  this  preparation 
bmefits  the  USPS.  Generally. 
authcHization  is  approved  only  when 
the  number  of  bundles  is  not  more  than 
the  number  of  sacks  that  would 
otherwise  be  used  in  a  mailing.  The 
mailer  or  agent  must  submit  an 
application  for  each  product  that  states 
the  name  of  the  mailer,  the  frequency  of 
mailing,  the  post  offices  to  which 
shipments  are  to  be  made,  and  the 
approximate  niunbers  of  copies  and 
bundles  to  be  deposited  at  each  office. 
The  RCSC  manager  rules  on  the 
application  and  informs  the  applicant  in 
writing.  If  an  authorization  is  approved, 
the  publisher  or  agent  must  be  prepared 
to  provide  information  for  future 
mailings,  similar  to  that  required  on  the 
original  application,  if  requested  by  the 
RCSC  manager.  Authorization  is 
approved  for  a  spedfic  period,  not  to 
exceed  2  years.  Authorizations  to 
bundle  instead  of  sack  can  be  revoked 
when  it  is  determined  that  the 
preparation  method  no  longer  benefits 
the  USPS. 


7.2  Separation 

Unless  prepared  under  8.0,  pieces  for 
man  than  one  zone  may  not  be  placed 
in  the  same  package  or  bundle,  and 
packages  and  bundles  must  be  separated 
by  zone  when  presented  to  the  USPS. 

7.3  Package  Preparatioii 

Packages  must  meet  the  applicable 
basic  standards  in  M020.  Package  size: 
two-piece  minimum,  20-pound 
maximum.  Presort  sequence  and 
labeling  of  packages  are  subject  to  2.0  or 
3.0.  as  applicable  for  the  rate  claimed. 

7.4  Bundle  Preparation 

Bundles  must  meet  the  applicable 
basic  standards  in  M020.  Bundles  must 
be  machinable  by  USPS  sack-sorting 
equipment,  unless  they  consist  of  pieces 
for  entry  and  delivery  in  the  same  SCF 
service  area.  Machinability  can  be 
improved  by  cross-strapping  and  using 
heavy-gauge  shrinkwrap  or  stretchwrap 
on  each  bimdle.  Bundles  entered  and 
delivered  in  the  same  SCF  service  area 
must  be  securely  bound  to  withstand 
normal  handling  without  breakage  or 
injury  to  USPS  employees  or  damage  to 
mechanized  sorting  systems.  Binding 
material  must  be  applied  at  least  once 
around  both  the  length  and  girth.  Wire 
and  metal  strapping  are  prohibited. 

7.5  Bundle  Size,  Preaort,  and  Labeling 

Bundle  size,  presort  sequence,  and 
labeling:  For  all  presort  levels:  two 
packages/20  pounds/1,000  cubic  inches 
minimum,  40  pounds  maximimi; 
smaller  bundles  not  permitted.  Presort 
sequence  is  same  as  sacks  under  2.0  or 
3.0.  as  api^cable  for  the  rate  daimed. 
Bundles  other  than  carrier  route  and  5- 
digit  bundles  must  be  labeled  with 
facing  slips  that  have  similar 
information  to  that  required  for  sack 
labels.  A  fadng  slip  is  not  required  on 
carrier  route  bundles.  The  5-aigit 
bundles  must  contain  pieces  with  the 
corred  optional  endorsement  line  or 
have  a  red  Label  D.  Packages  too  large 
to  be  placed  in  a  bundle  do  not  require 
a  facing  slip.  Optional  endorsement 
lines  may  be  used  instead  of  facing  slips 
on  other  than  mixed  states  bundles, 
subject  to  M013. 

8.0    COMMINGLING  ZONES 

Zone-rated  Standard  Mail  pieces  need 
not  be  separated  by  zones  when 
presented  other  than  as  individual 
pieces  or  with  full  correct  postage 
affixed  to  each  piece,  subjed  to  the 
applicable  conditions  of  tiiis  section. 
Nonidentical-weight  pieces  not  bearing 
the  full  correct  postage  may  not  be 
commingled  unless  authorized  by  the 
RCSC  manager  serving  the  office  of 
mailing.  These  provisions  also  apply  to 


bundles  of  bound  printed  matter 
regardless  of  whether  the  bundles  are 
bedloaded.  sacked,  or  palletized.  The 
mail  must  be  prepared  and  documented: 

a.  Under  P710  or  P730;  or 

b.  Under  all  these  conditions: 

(1)  A  unique  number  is  assigned  to 
each  sack/pallet  in  the  mailing  and 
printed  on  a  separate  line  at  the  top  of 
the  sack/pallet  label  (above  the  Line  1 
information  on  bound  printed  matter). 

(2)  For  bound  printed  matter  and  all 
palletized  mailings.  Line  2  of  the  sack/ 
pallet  label  for  each  sack/pallet  that 
contains  mail  for  more  than  one  zone 
also  shows  "MIXED  ZONES"  and  the 
zone  numbers  (e.g.,  "STD  FLATS 
MIXED  ZONES  2  &  3"). 

(3)  A  detailed  list  accompanies  each 
mailing  or  mailing  segment,  sequenced 
numerically  by  the  nimibers  assigned  to 
sacks/pallets  in  the  mailing,  that  shows 
the  post  office  where  the  mail  is  to  be 
entered  (entry  post  office),  a  unique 
identifier  for  the  mailing  or  mailing 
segment  that  also  appears  on  the 
corresponding  mailing  statement(s),  the 
name  and  address  of  the  mailer,  the 
permit  number  (if  applicable),  the  date 
of  mailing,  individual  line  entries  for 
each  sack/pallet,  and  the  total  number 
of  pieces  to  each  zone  and  in  the  entire 
mailing  or  mailing  segment.  Line  entries 
for  sacks/pallets  containing  mail  for 
only  one  zone  must  show  the  sack/ 
pallet  number,  the  level  of  sortation,  the 
zone  for  which  the  mail  is  destined,  and 
the  total  number  of  pieces  for  the  sack/ 
pallet.  Entries  for  sacks/ pallets 
containing  mail  for  more  than  one  zone 
must  also  show  (by  zone)  the  number  of 
pieces  to  each  3-digit  ZIP  Code  area  and 
the  total  number  of  pieces  for  that  zone 
for  the  sack/pallet.  Mailings  are  not 
accepted  if  there  are  discrepandes 
between  the  information  in  the  detailed 
listing  or  on  the  mailing  statement  and 
the  results  of  USPS  random  verification 
of  piece  counts  and  postage. 

M690    Nonprofit  Standard  Mail 

M692    Basic  and  3/5  Presort 

[Text  of  current  M302,  except  in  1.2  and 
3.3,  replace  "bulk  third-class"  with 
"Nonprofit  Standard  Mail  (A)";  delete 
1.3  and  1.5,  and  renumber  succeeding 
sections  accordingly;  in  reniunbered 
1.8a  and  2.1,  delete  "or  optional  city," 
delete  2.2c,  2.3c,  3.4b,  3.5b,  and  3.6b 
and  reletter  succeeding  sections 
accordingly;  in  3.6,  replace  "3C"  with 
"STD";  and  in  3.6a  and  3.6b,  insert 
"3C"  before  "MACH."  In  2.2f,  2.3f,  3.4e, 
3.5e,  and  3.5g,  replace  "SDC"  with 
"ADC";  in  2.3f,  replace  "orange  Label 
S"  with  "pink  Label  A";  in  3.5g,  replace 
"L706  or  L707,  as  applicable"  with  "use 
L004";  delete  current  3.6d,  redesignate 


3.6e  and  3.6f  as  3.6d  and  3.6e, 
respectively,  and  revise  redesignated 
3.6d  to  read  "Mixed  ADC  sacks:  WKG"; 
delete  2.2g,  2.3g,  3.4f,  and  3.5f; 
redesignate  2.2h,  2.3h.  3.4g.  and  3.5g  as 
2.2g,  2.3g,  3.4f,  and  3.5f,  respectively, 
and  replace  "Mixed  states"  with  "Mixed 
ADC."1 

M693    Carrier  Route 

[Text  of  ciurent  M303,  except  in  1.2  and 
3.3,  replace  "bulk  third-class"  with 
"Nonprofit  Standard  Mail  (A)";  delete 
1.3  and  1.5,  and  renumber  succeeding 
sections  accordingly;  and  in  3.6,  replace 
"3C"  with  "STD."1 

M695    Machinable  Parcels 

[Text  of  current  M305,  except  in  2.4, 
replace  "3C"  with  "STD  3C."1 

M696    Irregular  Parcels 

[Text  of  current  M306,  except  in  1.5, 
replace  "bulk  third-class"  with 
"Nonprofit  Standard  Mail  (A)";  and  in 
3.0,  replace  "3C"  with  "STD  3C."1 

M697    Bedloaded  Bundles 

[Text  of  ciurent  M307,  except  in  1.2, 
replace  "third-class  mail"  with 
"Nonprofit  Standard  Mail  (A).") 

M698    Combined  Mailings  of  Nonprofit 
Standard  Mail  (A)  and  Standard  Mail 
(B)  Machinable  Parcels 

[Text  of  current  M073.  In  1.1,  replace 
"third-class  and  fourth-dass"  with 
"Nonprofit  Standard  Mail  (A)  and 
S^dard  Mail  (B)";  in  1.2,  replace 
"third-  or  fourth-dass"  with  "Nonprofit 
Standard  Mail  (A)  or  Standard  Mail  (B)" 
and  delete  "dass  or";  in  1.6  and  1.7, 
replace  "class"  with  "category";  in  1.7, 
reo^ace  "third-  and  fourth-class"  with 
"Nonprofit  Standard  Mail  (A)  and 
Standard  Mail  (B)  pieces";  in  1.7, 
replace  "third-  and  fourth-class"  with 
"Nonprofit  Standard  Mail  (A)  and 
Standard  Mail  (B)";  and  in  3.3,  replace 
"3C/4C"  with  "STD  3C/4C."| 

M800    Automation-Compatible  Mail 

[Move  current  M810-M820  contents  to 
M890  and  renumber  and  revise  as 
shown  below  to  apply  only  to  Preferred 
Periodicals  and  Nonprofit  Standard 
Mail  (A).  For  Automation  First-Class 
and  Standard  Mail  (A)  and  Barcoded 
rate  Regular  and  automation-compatible 
Publications  Service  Periodicals,  add 
new  M810  (replacing  M814  through 
M816)  and  M820  (replacing  M823),  as 
follows;  (M812,  M813.  M817,  M818, 
M819,  M825,  and  M827  are  deleted  for 
these  subclasses).] 


M810    Letter-Size  Mail— (Except 
Preferred  Periodicals  and  Nonprofit 
Standard  Mail) 

1.0  BASIC  STANDARDS 

1.1  Standards 

Letter-size  Automation  First-Class, 
Barcoded  rate  Regular  and  automation- 
compatible  Publications  Service 
Periodicals,  and  Automation  Standard 
Mail  must  be  prepared  under  M810, 
subject  to  the  basic  eligibility  standards 
applicable  to  the  rate  claimed.  Presort, 
labeling,  and  package  and  tray 
preparation  are  subject  to  the  general 
standards  in  MOlO  through  M030.  All 
pieces  in  a  mailing  must  be  in  the  same 
processing  category  and  must  be 
presorted  together  to  the  finest  extent 
required.  Firm  packages  may  not  be 
included  in  mailings  prepared  under 
M810. 

1.2  Marking 

First-Class  pieces  must  be  marked 
"First-Class."  Standard  Mail  must  be 
marked  either  "STD"  or  "Standard."  In 
addition.  Carrier  Route  rate  pieces  must 
be  marked  "AUTOCR,"  and  pieces  at 
other  rates  must  be  marked  "AUTO." 
No  markings  are  required  on  Periodicals 
pieces. 

1.3  Grouping,  Packaging,  Labeling     ■ 

Grouping,  packaging,  and  labeling  are 
not  generally  required,  with  these 
exceptions: 

a.  Pieces  must  be  packaged  to 
preserve  orientation  in  overflow  and' 
iess-than-fuU  trays  and  in  any  mailing 
consisting  entirely  of  card-size  pieces. 

b.  Pieces  must  be  grouped  as  spedfied 
below  in  5-digit  carrier  routes,  AADC, 
and  mixed  AADC  trays,  and  for  Regular 
Periodicals. 

c.  Package  labels  are  required  only  for 
Regular  Periodicals. 

1.4  Heavy  Letter  Mail 

Each  tray  of  heavy  letter  mail  (as 
defined  in  C810)  must  be  identified  by 
a  flag  (similar  to  a  separator  card) 
clearly  marked  "HEAVY  LETTER 
MAIL"  and  placed  in  front  of  the 
contents  of  the  tray.  Each  pallet,  general 
purpose  mail  container,  or  other 
equipment  used  to  transport  trays  of 
heavy  letter  mail  must  be  labeled 
"HEAVY  LETTER  MAIL,"  in  letters  not 
less  than  1/2  inch  high  on  white  or 
light-colored  stock  not  smaller  than  8  by 
1 1  inches,  on  two  adjacent  sides  of  the 
pallet  or  other  equipment. 

1.5  Mixed  Rates 

A  single  mailing  (e.g..  Automation 
First-Class)  may  include  pieces 
prepared  at  all  available  rate  levels  (e.g.. 
Carrier  Route.  5-Digit.  3-^igit,  and 
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Basic);  all  maV  be  reported  on  the  same 
mailing  statennent  and  documentation. 
No  other  combinations  are  permitted. 

1.6  Availabiity  of  Carrier  Route  Rates 

Preparation  of  mail  to  qualify  for 
Automation  Qarrier  Route  rates  is 
optional  for  Aiutomation  First-Class  and 
Standard  Mail  (A)  and  Publications 
Service  pieces,  subject  to  the  availability 
limitations  iniEl40.  E232.  and  E641. 

1.7  Scheme  Sortatioa— Availability 
and  Use         j 

Scheme  sortation  is  an  option 
available  for  Automation  First-Class, 
Automation  Standard  Mail  (A),  and 
Publications  Service  pieces  only,  and 
only  for  those  ZIP  Code  prefix  groups 
listed  in  L003,  Scheme  sortation  may  be 
performed  for  only  selected  available 
destinations  and  may  include  only 
pieces  that  cotild  not  be  prepared  in  fiill 
3-digit  trays.  Scheme  trays  are 
considered  3-digit  separations  for  rate 
eligibility,  subject  to  a  single  minimiun 
volume  and  the  applicable  standards  for 
the  rate  claimed. 

2.0  PREPARATIOhJ— FIRST-CLASS 
AND  STANDARD  MAIL  (A) 

2.1  PackagingAGronping 

No  packagiQg  is  required  in  full  trays. 
Grouping  is  roquired  for  Carrier  Route 
rate  pieces  and  pieces  in  AADC  and 
mixed  AADC  trays. 

2.2  Grouping — Carrier  Route  Pieces 

Grouping  size,  presort  sequence,  and 
labeling:  carrier  route  (only);  required 
(10-piece  minimum;  fiewer  not 
permitted);  um  OEL  or  carrier  route 
information  libe.  Group  pieces  by 
carrier  route  (iising  separator  cards 
under  M020,  aot  packaging)  in  full  5- 
digit  carrier  routes  trays. 

2.3  Tray  Size,  Presort,  and  Labeling 

Tray  size,  presort  sequence,  and 
labeling: 

a.  Carrier  rotite:  optional,  but  required 
for  rate  eligibmity  (full  trays);  no 
overflow;  use  5-digit  ZIP  Code 
destination  of!  pieces  for  Line  1, 
preceded  for  aiilitary  mail  by  the  correct 
prefixes  under  M031. 

b.  S-digit  carrier  routes  (carrier  route 
pieces  only):  Optional,  but  required  for 
rate  eligibility  (no  minimum);  overflow 
allowed;  use  9-digit  ZIP  Code 
destination  ol  pieces  for  Line  1, 
preceded  for  ciilitary  mail  by  the  correct 
prefixes  imder  M031. 

c.  S-digit:  optional,  but  required  for 
rate  eligibility  (150-piece  minimum); 
overflow  alloived;  use  5-digit  TIP  Code 
destination  of  pieces  for  Line  1, 
preceded  for  ioilitary  mail  by  the  correct 
prefixes  under  M031. 


d.  3-diglt/scheme:  required  (150-piece 
minimum);  overflow  allowed;  for  Line 
1,  use  L002,  Column  A  (3-digit  trays),  or 
L003  (scheme  trays),  as  appropriate. 

e.  Entry  SCF  3-digit(s):  required  (no 
minimum);  use  L002,  Column  A,  for 
Line  1. 

f.  AADC:  required  (150-piece 
minimum);  overflow  allowed;  group 
pieces  by  3-digit  ZIP  Code  prefix;  use 
L804  for  Line  1. 

g.  Mixed  AADC:  required  (no 
minimum);  group  by  AADC  and,  within 
each,  by  3-digit  ZIP  Code  prefix;  for 
Line  1,  for  First-Class  Mail,  use  MXD, 
followed  by  the  entry  3-digit  facility 
dty/state/ZIP  shown  in  L002,  Column  A 
(use  lowest  ZIP  in  range)  or,  for 
Standard  Mail,  use  L805  (mail  entered 
by  the  mailer  at  an  ASF  or  BMC)  or 
L806,  as  appropriate. 

2.4    Line  2 

Line  2:  FCM  or  STD  (as  appropriate), 
LTRS  BC,  and: 

a.  Carrier  route  trays:  route  type  and 
number. 

b.  5-digit  carrier  routes  trays:  CR-RTS. 

c.  For  scheme  trays:  SCHEME. 

d.  For  mixed  AADC  trays:  WKG. 

3.0  PREPARATION— PUBUCATIONS 
SERVICE 

3.1  Packaging/Gronping 

No  packaging  is  required  in  full  trays. 
Grouping  is  required  for  Carrier  Route 
rate  pieces  and  pieces  in  AADC  and 
mixed  AADC  trays. 

3.2  Grouping — Carrier  Route  Pieces 

Grouping  size,  presort  sequence,  and 
labeling:  carrier  route  (only);  requireV 
(six-piece  minimum;  fewer  not 
permitted);  no  label  required.  Group 
pieces  by  carrier  route  (using  separator 
cards  under  M020,  not  packaging)  in 
full  5-digit  carrier  routes  trays.  ^ 


d.  3-digit/scheme:  required  (150-piece 
mimmum);  overflow  allowed;  for  Line 
1,  use  L002,  Column  A  (3-digit  trays),  or 
L003  (scheme  trays),  as  appropriate. 

e.  Entry  SCF  3-digit(s):  required  (no 
minimum);  use  L002,  Column  A,  for 
Linel. 

f.  AADC:  required  (150-piece 
minimum);  overflow  allowed;  group 
pieces  by  3-digit  ZIP  Code  prefix;  use 
L804  for  Line  1. 

g.  Mixed  AADC:  required  (no 
minimum);  group  pieces  by  AADC;  for 
Line  1,  use  L805  (mail  entered  by  the 
mailer  at  an  ASF  or  BMC)  or  L806,  as 
appropriate. 

3.4    Line  2 

Line  2:  PERIOD  or  NEWS  (as 
appropriate),  LTRS  BC,  and: 

a.  Carrier  route  trays:  route  type  and 
niunber. 

b.  5-digit  carrier  routes  trays:  CR-RTS. 

c.  For  scheme  trays:  SCHEME. 

d.  For  mixed  AADC  trays:  WKG. 

4.0  PREPARATION— REGULAR 
PERIODICALS 

4.1  PackagingASrouping,  Presort,  and 
Labeling 

Pieces  are  grouped  with  separator 
cards  but  not  packaged  in  full  trays. 
Grouping  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  required  (10-piece 
minimum,  fewer  not  permitted);  red 
Label  D  or  optional  endorsement  line 
(OEL). 

b.  3-digit:  required  (50-piece 
minimum,  fewer  not  permitted);  green 
Label  3  or  OEL. 

c.  AADC:  required  (10-piece 
minimum,  fewer  not  pomitted);  pink 
Label  A  or  OEL. 

d.  Mixed  AADC:  required  (no 
minimum);  tan  Label  MS  or  OEL. 


3.3    Tray  Size,  Pnaort,  and  Labeling         4-2    Tray  Size,  Presort,  and  Labeling 


Tray  size,  presort  sequence,  and 
labeling: 

a.  Carrier  route:  optional,  but  required 
for  rate  eligibility  (full  trays);  no 
overflow;  use  5-digit  ZIP  Code 
destination  of  pieces  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

b.  5-digit  carrier  routes:  optional,  but 
required  for  rate  eligibility  (no 
minimum);  overflow  allowed;  use  5- 
digit  ZIP  Code  destination  of  pieces  for 
Line  1,  preceded  for  military  mail  by  the 
correct  prefixes  under  M03l. 

c.  5-digit:  optional,  but  required  for 
rate  eligibility  (150-piece  minimum); 
overflow  allowed;  use  5-digit  ZIP  Code 
destination  of  pieces  for  Line  1. 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 


Tray  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  required  (full  trays);  no 
overflow;  use  &-digit  ZIP  Code 
destination  of  pieces  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

b.  3-digit:  required  (full  trays);  no 
overflow;  for  Line  1,  use  L002,  Column 
A  (3-digit  trays),  or  L003  (scheme  trays), 
as  appropriate. 

c.  Entry  SCF  3-digit(s):  required  (no 
minimum);  use  L002,  Coliunn  A,  for 
Line  1. 

d.  AADC:  required  (full  trays);  no 
overflow;  use  L804  for  Line  1. 

e.  Mixed  AADC:  required  (no 
minimum);  for  Line  1,  use  L805  (mail 
entered  by  the  mailer  at  an  ASF  or  BMC) 
or  L806,  as  appropriate. 


4.3    Line  2 

Line  2:  PERIOD  or  NEWS  (as 
appropriate),  LTRS  BC,  and,  on  mixed 
AADC  trays:  WKG. 

5.0    DOCUMENTATION 

The  mailer  must  be  prepared  to 
support  information  on  mailing 
statements  with  documentation  meeting 
the  standards  in  P012  that  describes  the 
mailing  in  sufficient  detail  to  allow 
verification  of  the  accompanying 
mailing"s  compliance  with  applicable 
preparation  and  eligibility  standards. 
Combined  mailings  of  Periodicals 
publications  must  also  be  documented 
under  M210.  A  complete,  signed 
mailing  statement,  using  the  correct 
USPS  form  or  an  approved  focsimile, 
must  accompany  each  mailing. 

M820    Flat-Size  Mail— (Except 
Preferred  Periodicals  and  Nonprofit 
Standard  Mail) 

1.0  BASIC  STANDARDS 

1.1  Standards 

Flat-size  Automation  First-Class, 
Barcoded  rate  Regular  and  automation- 
compatible  Publications  Service 
Periodicals,  and  Automation  Standard 
Mail  must  be  prepared  under  M820, 
subject  to  the  basic  eligibility  standards 
applicable  to  the  rate  claimed.  Presort, 
labeling,  and  package,  sack,  and  tray 
preparation  are  subject  to  the  general 
standards  in  MOID  through  M030.  All 
pieces  in  a  mailing  must  be  in  the  same 
processing  category  and  must  be 
presorted  together  to  the  finest  extent 
required. 

1.2  Packages 

All  pieces  must  be  prepared  in 
packages.  When  the  pieces  for  a  presort 
destination  must  be  prepared  in  more 
than  one  package  or  in  packages  each 
vrith  fewer  pieces  than  the  minimum 
required  (because  of  size  or  total 
number  of  pieces),  rate  eligibility  is  not 
affiected  if  the  total  number  of  pieces  for 
that  destination  exceeds  the  applicable 
minimum.  Firm  packages  are  allowed 
only  in  Publications  Service  mailings. 

1.3  Standard  Mail  (A) 

Pieces  of  Standard  Mail  (A)  that,  by 
size,  could  qualify  for  an  Automation 
rate  as  either  a  letter  or  a  flat,  and  that 
are  prepared  as  palletized  flats  at 
Automation  rates  for  flats  or  at 
Enhanced  Carrier  Route  rates,  may  be 
prepared  as  palletized  flats  at  Regular 
nonletter  rates  as  well  if  the  number  of 
Regular  nonletter  rate  pieces  does  not 
exceed  10%  of  the  total  number  of 
pieces  in  the  entire  mailing  job 
(regardless  of  rate). 


1.4  Maricing 

First-Class  pieces  must  be  marked 
"First-Class"  and  "AUTO."  Standard 
Mail  must  be  marked  either  "STD"  or 
"Standard"  and  "AUTO."  No  maridngs 
are  required  on  Periodicals  pieces. 

1.5  Other  Rates 

A  single  mailing  (e.g.,  Automation 
First-Class)  may  include  pieces 
prepared  at  all  available  rate  levels  (e.g., 
3/5  and  Basic);  all  may  be  reported  on 
the  same  mailing  statement  and 
documentation.  Other  combinations  are 
permitted  only  when  allowed  by 
standard. 

2.0  PREPARATION— FIRST-CLASS 
MAIL 

2.1  Package  Size,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  required  (10-piece 
minimiun,  fiawer  not  permitted);  use  red 
Label  D  or  optional  endorsement  line 
(OEL). 

b.  3-digit:  required  (10-piece 
minimum,  fewer  not  pennitted);  use 
green  Label  3  or  OEL. 

c  ADC:  required  (10-piece  minimum, 
fewer  not  permitted);  use  pink  Label  A 
or  OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  use  tan  Label  MS  or  OEL. 

2.2  Tray  Preparation 

Tray  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  required  full  trays,  no 
overflow;  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  imder  M031. 

b.  3-digit:  required  full  trays,  no 
overflow;  use  L002,  Column  A,  for  Line 
1. 

c.  Entry  SCF  3-digit(s):  required  (no 
minimum);  use  L002,  Column  A,  for 
Line  1. 

d.  ADC:  required  full  trays,  no 
overflow;  use  L004  for  Line  1. 

e.  Mixed  ADC:  required  (no 
minimum);  use  MXD,  followed  by  the 
entry  3-digit  facility  city/state/ZIP 
shown  in  L002,  Column  A  (use  lowest 
ZIP  in  range)  for  Line  1. 

2.3  Line  2 

Line  2:  FCM  FLTS  BC,  and: 

a.  Mixed  ADC  sacks:  WKG. 

b.  As  required  by  the  applicable 
labeling  list.  Line  2  processing  code 
information  must  be  right- justified 
under  the  ZIP  Code  on  Line  1. 


3.0  PREPARATION— REGULAR 
PERIODICALS 

3.1  Package  Size,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  required  (six-piece 
minimum,  fewer  not  permitted);  use  red 
Label  D  or  optional  endorsement  line 
(OEL). 

b.  3-digit:  required  (six-piece 
minimum,  fewer  not  permitted);  use 
green  Label  3  or  OEL. 

c.  ADC:  required  (six-piece  minimum, 
fewer  not  permitted);  use  pink  Label  A 
or  OEL 

d.  Mixed  ADC:  required  (no 
minimum);  use  tan  Label  MS  or  OEL. 

3.2  Sack  Preparation 

Sack  size,  presort  sequence,  and 
labeling: 

a.  5-aigit:  required  at  24  pieces, 
optional  with  one  six- piece  package 
minimum;  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

b.  3-digit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum;  use  L002,  Coltmin  A,  for  Line 
1. 

c.  Entry  SCF  3-digit(s):  required  (no 
minimum);  use  L002,  Column  A,  for 
Line  1. 

d.  ADC:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum;  use  L004  for  Line  1. 

e.  Mixed  ADC:  required  (no 
minimum);  for  Line  1,  use  L805  (mail 
entered  by  the  mailer  at  an  ASF  or  BMC) 
or  use  MXD,  followed  by  the  entry  ADC 
facility  city/state/ZIP  shown  in  L004,  as 
appropriate. 

3.3  Line  2 

Line  2:  PERIOD  or  NEWS  (as 
appropriate),  FLTS  BC,  and: 

a.  Mixed  ADC  sacks:  WKG. 

b.  As  required  by  the  applicable 
labeling  list.  Line  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

4.0  PREPARATION— PUBLICATIONS 
SERVICE 

4.1  Package  Size,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling: 

a.  Firm:  optional  (two-piece 
minimum);  use  blue  Label  F  or  optional 
endorsement  line  (OEL). 

b.  Carrier  Route:  optional  (six-piece 
minimum,  fewer  not  permitted);  use 
purple  Label  CR  or  OEL. 

c.  5-digit:  required  (six-piece 
minimum,  fewer  not  permitted);  use  red 
Label  D  or  OEL. 
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d.  3-digit:  rejquired  (six-piece 
minimum,  feWer  not  permitted):  use 
green  Label  3  (>r  OEL. 

e.  ADC:  required  (six-piece  minimimi, 
fewer  not  pentiitted);  use  pink  Label  A 
or  OEL         ^, 

f.  Mixed  AEC:  required  (no 
minimum);  usp  tan  Label  MS  or  OEL. 

4.2  Sack  Preparation 

Sack  size,  presort  sequence,  and 
labeling: 

a.  Carrier  route:  required  for  rate 
eligibility  at  24  pieces,  optional  with 
one  six-piece  package  minimum;  use  5- 
digit  ZIP  Coda  destination  of  packages 
for  Line  1,  pref»ded  for  military  mail  by 
the  correct  praxes  under  M031. 

b.  5-digit  cahier  routes:  (carrier  route 
packages  only)  required  for  rate 
eligibility  (no  minimum);  use  5-digit  ZIP 
Code  destination  of  packages  for  Line  1, 
preceded  for  itilitary  mail  by  the  correct 
prefixes  undes  M031. 

c.  5-dlgit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum;  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  ifilitaiy  mail  by  the  correct 
prefixes  undei;  M031. 

d.  3-digit:  required  at  24  pieces, 
optional  with  One  six-piece  package 
minimum;  usej  L002,  Column  A,  for  Line 

e.  Entry  Sd^  3-digit(s):  required  (no 
minimum);  us^  L002,  Column  A,  for 
Line  1.  , 

-f.  ADC:  reqi^red  at  24  pieces,  optional 
with  one  six-piece  package  minimum; 
use  L004  for  line  1. 

g.  Mixed  ADC:  required  (no 
minimum);  foi  Line  1,  use  L805  (mail 
entered  by  thet  mailer  at  an  ASF  or  BMC) 
or  use  MXD,  fallowed  by  the  entry  ADC 
facility  city/st^te/ZIP  shown  in  L004,  as 
appropriate. 

4.3  Line  2 

Line  2:  PERIOD  or  NEWS  (as 
appropriate),  fLTS,  and: 

a.  Carrier  Rdute  sacks:  LOT  (or  WSH 
or  WSS  if  applicable),  route  type  and 
number.  j 

b.  5-digit  cahier  routes  sacks:  CR-RTS. 
c  5-digit.  3-digit.  and  ADC  sacks:  BC. 

d.  Mixed  ADC  sacks:  BC  WKG. 

e.  As  required  by  the  applicable 
labeling  list,  Une  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Code  on  Line  1. 

5.0  PREPARATION— STANDARD 
MAIL  j 

5.1  PackagefSize,  Presort,  and 
Labeling 

Package  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  r^uired  (10-piece 
minimimi,  fewer  not  permitted);  use  red 


Label  D  or  optional  endorsement  line 
(OEL). 

b.  3-digit:  required  (10-piece 
minimum,  fewer  not  permitted);  use 
green  Label  3  or  OEL. 

c.  ADC:  required  (10-piece  minimum, 
fewer  not  permitted);  use  pink  Label  A 
or  OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  use  tan  Label  MS  or  OEL. 

5.2  When  to  Sack 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  either  125  pieces  or 
15  pounds  of  pieces,  whichever  occurs 
first,  subject  to  these  conditions: 

a.  For  identical-weight  pieces,  a 
single-piece  weight  of  1.92  ounces  (0.12 
pound)  results  in  125  pieces  weighing 
15  pounds.  Identical- weight  pieces 
weighing  1.92  ounces  (0.12  pound)  or 
less  must  be  prepared  using  the  125- 
piece  minimum,  those  that  weigh  more 
must  be  prepared  using  the  15-pound 
minimiun. 

b.  For  nonidentical-weight  pieces, 
mailers  must  either  use  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
125-piece  or  15-pound  minimum 
applies)  or  sack  by  the  actual  piece 
count  or  mail  weight  for  each  sack,  if 
doctmientation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  mailing  statement 
whether  they  applied  the  125-piece 
("PCS")  or  15-pound  ("WT")  threshold 
or  if  the  method  in  5.2b  ("BOTH")  was 
used. 

5.3  Sack  Preparation 

Sack  size,  presort  sequence,  and 
labeling: 

a.  5-digit:  required  (125-piece/15- 
pound  minimiun,  smaller  volume 
prohibited);  use  5-digit  ZIP  Code 
destination  of  packages  for  Line  1, 
preceded  for  military  mail  by  the  correct 
prefixes  under  M031. 

b.  3-digit:  required  (125-piece/15- 
pound  minimum,  smaller  volume 
prohibited);  use  L002,  Column  A.  for 
Line  1. 

c.  Entry  SCF  3-digit(s):  required  (no 
minimum);  use  L002,  Coliunn  A,  for 
Line  1. 

d.  ADC:  required  (125-piece/15-pound 
minimum,  smaller  volume  prohibited); 
use  L004  for  Line  1. 

e.  Mixed  ADC:  required  (no 
minimum);  for  Line  1,  use  L805  (mail 
entered  by  the  mailer  at  an  ASF  or  BMC) 


or  use  MXD,  followed  by  the  entry  ADC 
facility  city/state/ZIP  shown  in  L004,  as 
appropriate! 

5.4    Line  2 

Line  2:  STD  FLTS  BC  and: 

a.  Mixed  ADC  sacks:  WKG. 

b.  As  required  by  the  applicable 
labeling  list.  Line  2  processing  code 
information  must  be  right-justified 
under  the  ZIP  Codis  on  Line  1. 

6.0    DOCUMENTATION 

The  mailer  must  be  prepared  to 
support  information  on  mailing 
statements  with  documentation  meeting 
the  standards  in  P012  that  describes  the 
mailing  in  sufficient  detail  to  allow 
verification  of  the  accompanying 
mailing's  compliance  widi  applicable 
preparation  and  eligibility  standards. 
Combined  mailings  of  Periodicals 
publications  must  also  be  documented 
under  M210.  A  complete,  signed 
mailing  statement,  using  .the  correct 
USPS  form  or  an  approved  facsimile, 
must  accompany  each  maiUng. 

^4890  Preferred  Periodicals  and 
Nonprofit  Standard  Mail 

M89J  ZIP+4  Presort— Tray-Based  Letter- 
Size  Mailings 

[Text  of  current  M812,  revised  to  apply 
only  to  Preferred  Periodicals 
publications  fmd  Nonprofit  Standard 
Mail.]. 

1.0  BASIC  STANDARDS 

1.1  Standards 

Preferred  Periodicals  and  Nonprofit 
Standard  Mail  claimed  at  a  ZIP-4-4 
presort  rate  must  be  prepared  as  a  tray- 
based  mailing  under  1.2  through  1.7, 
2.0,  4.0,  and  5.0,  or  as  a  package-based 
mailing  under  M892.  Grouping, 
packaging,  labeling,  and  traying  are 
subject  to  MOID  through  M030. 

1.2  Automated  Sites 

Mailings  consisting  entirely  of  pieces 
for  the  3-digit  areas  listed  in  L801 
("automated  sites")  may  be  prepared 
under  3.0  rather  than  2.0.  Pieces  for 
other  ZIP  Code  areas  must  be  prepared 
in  a  separate  mailing. 

1.3  Grouping 

Grouping  is  required  for  pieces  for  the 
same  3-digit  ZIP  Code  prefix  in  SCF 
trays  and  for  pieces  for  the  same  AADC 
area  in  working  trays.  Grouping  by  ZIP 
Code  is  not  required  in  5-digit,  city,  or 
3-digit  trays. 

1.4  Packaging 

Packaging  is  required: 
a.  For  mailings  consisting  entirely  of 
pieces  that  qualify  by  size  for  First-Class 


card  rates,  regardless  of  the  actual  rate 
claimed  or  class  of  mail.  Package  labels 
are  required  in  less-than-fuil  trays. 

b.  For  mail  in  overflow  AADC  trays, 
in  mixed  AADC  trays,  and  in  a  less- 
than-fuU  working  tray.  Appropriate 
package  labels  are  required  in  these 
trays. 

1.5  No  Packaging 

Packaging  may  not  be  used  for  larger 
than  card-size  pieces,  except  that: 

a.  Mail  in  overflow  trays  must  be 
packaged  and  labeled  correctly  as  for 
the  corresponding  trays  (mail  in  a  less- 
than-full  tray  for  the  entry  SCF  must  be 
sorted  and  labeled  as  3-digit  packages). 

b.  Mail  in  AADC  trays  may  be 
packaged,  and  mail  in  mixed  AADC 
trays  must  be  packaged  into  AADC 
packages. 

1.6  Marking 

Standard  Mail  must  be  marked 
"Nonprofit  Organization"  or  the 
authorized  abbreviation  and  may  be 
marked  "Zip+4"  or  "5-digit  ZIP+4"  (as 
appropriate).  No  marking  is  required  on 
Periodicals. 

1.7  Carrier  Route 

ZIP-f  4  rate  mail  and  carrier  route 
presort  (or  walk-sequence)  rate  mail 
may  not  be  included  in  the  same 
mailing  or  reported  on  the  same  mailing 
statement. 
•        •        *        •        • 

(In  2.2b  and  2.3.  replace  "second-class" 
with  "Periodicals";  no  other  change  to 
2.0  or  3.0.  Revise  succeeding  sections  as 
follows:] 

4.0    RESIDUAL  MAIL 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  or  3.0  are 
residual  (nonqualifying)  mail.  Residual 
Periodicals  or  Standard  Mail  must  be 
prepared  as  follows: 

a.  All  pieces  must  be  sorted  by  AADC 
area  using  L804  (or.  for  automated  site 
mailings,  L803). 

b.  Quantities  of  10  or  more  pieces  for 
an  AADC  area  must  be  prepared  as  an 
AADC  package  (or,  if  possible,  a  full 
AADC  tray).  Packaging  is  not  required 
in  fiill  AADC  trays.  AADC  packages  of 
fewer  than  10  pieces  are  not  permitted. 

c.  All  AADC  packages  must  be  trayed 
in  AADC  or  mixed  AADC  trays.  Pieces 
remaining  after  preparing  full  AADC 
trays  and  AADC  packages  must  be 
placed  in  separate  working  trays. 

d.  Pieces  in  less-than-fuIl  AADC 
overflow  trays  and  in  all  mixed  AADC 
trays  must  be  packaged  and  labeled  as 
AADC  packages  using  a  pink  Label  A  or 
OEL.  Separator  cards  are  not  permitted. 

e.  Pieces  in  working  trays  must  be 
grouped  by  AADC  area.  Pieces  in  a  less- 


than-full  woridng  tray  must  be  prepared 
in  working  packages  up  to  6  inches 
thick  making  as  few  packages  as 
possible  without  regard  to  AADC 
breaks.  Separator  cards  are  not 
permitted.  Label  packages  in  less-than- 
full  working  trays  with  either  a  facing 
slip  marked  "WORKING"  or  "WKG"  or 
the  optional  endorsement  line 
"WORKING". 

f.  A  piece  count  listing  must  be 
provided  for  all  residual  pieces  that 
shows  by  tray  level  and  AADC  area 
(listed  by  numeric  AADC  code  from  the 
labeling  list  in  L804  or,  for  automated 
site  mailings,  L803)  the  number  of 
pieces  eligible  for  each  rate  and  the 
number  of  pieces  with  and  without  a 
ZIP+4  code. 

f,.  Tray  size: 
1)  AADC:  requhed  full  trays;  one 
less-than-fuU  overflow  tray  permitted 
per  destination  per  mailing. 

(2)  Mixed  AADC:  required  full  trays; 
one  less-than-fulI  tray  permitted. 

(3)  Working:  required  full  trays;  one 
less-than-full  tray  permitted. 

h.  Residual  presort  sequence  and  Line 
1  labeling: 

(1)  AADC  (required);  use  L804  (or,  for 
automated  site  mailings,  L803)  for  Line 
1. 

(2)  Mixed  AADC  (required);  for  Line 
1  use  MXD,  followed  by  the  applicable 
entry  SCF  name,  state,  and  SCF  code 
fi-om  L002,  Column  A  (facilities 
identified  with  three  bullets),  or  Column 
B,  except  use  L805  for  mail  entered  by 
the  mailer  at  an  ASF  or  BMC. 

(3)  Working  (required);  for  Line  1  use 
MXD,  followed  by  the  applicable  entry 
SCF  name,  state,  and  ZIP  Code  from 
L002,  Column  A  (facilities  identified 
with  three  bullets),  or  Column  B,  except 
use  L805  for  mail  entered  by  the  mailer 
at  an  ASF  or  BMC. 

i.  For  Line  2:  class  (PERIOD  or  NEWS 
(as  applicable),  or  STD),  followed  by: 

(1)  For  AADC  tiays:  AADC  ZIP+4 
PRESORT. 

(2)  For  mixed  AADC  U-ays:  ZIP+4 
PRESORT  PKGS. 

(3)  For  working  trays:  ZIP+4 
WORKING  or  ZIP+4  WKG. 

5.0  DOCUMENTATION 

5.1  Mailing  Statement 

A  complete,  signed  mailing  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  The  endorsement  "M^l" 
must  be  placed  at  the  top  and,  as 
appropriate,  "Automated  Site"  (if 
prepared  under  3.0). 
***** 

5.4    Standards 

Documentation  must  include  residual 
pieces  and  meet  the  basic  standards  in 


P012  and  those  below.  Abbreviated 
documentation  may  be  provided  under 
M896.  Combined  mailings  of  Periodicals 
publications  must  also  be  documented 
under  M210. 


5.6  ZIP  Code  Option 

Under  the  ZIP  Code  option, 
individual  entries  for  each  type  of  tray 
destination  must  be  listed  sequentially 
by  ZIP  Code:  by  5-digit  ZIP  Code  for  5- 
digit  trays;  by  lowest  assigned  5-digit 
ZIP  Code  for  city  trays  (Periodicals 
only);  by  3-digit  ZIP  Code  tor  3-digit  and 
SCF  tiays;  by  tiie  3-digit  AADC  code 
(preceded  by  "AADC")  in  L804  (or  L803 
for  automated  sites)  for  AADC,  mixed 
AADC,  and  working  trays.  Volume  in 
overflow  trays  must  be  included  in  the 
corresponding  entry  even  though  there 
is  a  list  of  overflow  trays. 

5.7  Tray  Label  Option 

Under  the  tray  label  option, 
individual  entries  for  each  tray  must  be 
listed  sequentially  by  the  unique  tray 
number  on  each  label  or  by  Line  1  on 
the  label.  The  contents  of  each  overflow 
tray  is  reported  as  an  individual  entry 
even  though  there  is  a  list  of  overflow 
trays.  Each  tray  entry  must  be 
subdivided  as  needed  to  report  volume 
sequentially  by  ZIP  Code  in  the  tray:  by 
5-digit  ZIP  Code  for  5-digit  trays;  by 
lowest  assigned  5-digit  ZIP  Code  for  city 
trays  (Periodicals  only);  by  3-digit  ZIP 
Code  for  3-digit  and  SCF  trays;  by  the 
3-digit  AADC  code  (preceded  by 
"AADC")  in  L804  (or  L803  for 
automated  sites)  for  AADC,  mixed 
AADC,  and  working  trays. 

5.8  Line  Entries 

Under  either  option,  each  entry  must 
report  ZIP+4  coded  (including  delivery 
point  barcoded)  and  uncoded  pieces  by 
each  rate  for  which  specific  numbers  of 
pieces  are  eligible,  and  a  cumulative 
total  for  the  segment  through  that  entry. 
As  applicable,  data  on  each  line  must  be 
broken  down  further: 

a.  In  Periodicals  mailings,  to 
separately  report  in-county  and  outside- 
county  pieces,  and  Level  G/)l  and  Level 
H/J3  rates. 

b.  In  Standard  Mail,  to  separately 
report  pieces  at  each  destination  entry 
rate. 

5.9  Subtotals  and  Summaries 

Each  column  of  data  must  be 
subtotaled  at  the  end  of  each  segment  of 
the  report  and  a  summary  must  list  data 
for  the  entire  mailing,  including  the 
residual.  The  summary  must  include: 

a.  The  number  of  pieces  with  a  ZIP+4 
code  or  delivery  point  barcode,  the 
number  without,  the  total  number  of 
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pieces  in  the  iqailing,  and  the 
percentage  with  ZIP-t-4  codes  or  delivery 
point  barcodes; 

b.  Each  rate  lor  weight  increment, 
combination  of  rate  and  discount,  or 
other  variable  in  5.8),  the  number  of 
pieces  at  each  rate,  the  total  postage  at 
each  rate,  and  the  total  postage  for  the 
mailing.  (For  I^riodicals  mailings, 

Eostage  rates  aad  computed  totals  may 
B  omitted.) 

c  A  list  of  overflow  trays, 
d.  For  postags-affixed  mailings, 
further  detail  nlust  be  added  as  needed 
to  account  for  the  value  of  postage 
affixed,  if  less  tban  the  applicable 
amount,  and  tfa»  net  due,  to  yield  the 
correct  total  poistagB. 

M892    ZIP+4  Presort— Package-Based 
Letter-Size  Mailing 

(Text  of  current  M813,  revised  to  apply 
only  to  Barcod^  Prefisrred  Periodicals 
publications  and  Nonprofit  Standard 
Mail.)  J 

1.0  BASIC  SiUnDARDS 

1.1  Standards 

Preferred  Peiliodicals  and  Nonprofit 
Standard  Mail  claimed  at  a  ZIP-f4 
presort  rate  must  be  prepared  as  a 
package-based  mailing  under  2.0,  3.0, 
5.0,  and  6.0,  orias  a  tray-based  mailing 
imder  M891.  G^uping,  packaging, 
labeling,  and  tifiying  are  subject  to  MOlO 
through  M030. ' 

1.2  Antomatqd  Sites 

Mailings  consisting  entirely  of  pieces 
for  the  3-digit  areas  listed  in  L801 
("automated  sites")  may  be  prepared 
under  4.0  rather  than  3.0.  Pieces  of 
Periodicals  or  Standard  Mail  for  other 
ZIP  Code  areasmust  be  prepared  in  a 
separate  mailing. 
•      •      •    r»      * 

1.4    No  Packaging 

Packages  or  separator  cards  are  not 
required  for  laiger  than  card-size  pieces 
in  full  5-digit  tjays,  full  AADC  trays  if 
the  contents  are  only  residual  AADC 
packages,  and  full  working  trays  under 
4.2  and  4.3. 


1.6    Marking 

Standard  Mail  must  be  marked 
"Nonprofit  Organization"  or  the 
authorized  abbreviation,  and  may  be 
marked  "ZIPH"  or  "5-digit  ZIP+4"  (as 
appropriate).  No  marking  is  required  on 
Periodicals. 


(In  2.1b,  2.2b,  ^.2b,  3.3b.  and  3.4b. 
replace  "second-class"  with 
"Periodicals";  no  other  change  to  2.0. 
3.0.  m  4.0.) 


5.0  RESIDUAL  MAIL 

5.1  Definition 

Pieces  remaining  after  packages  and 
trays  are  prepared  imder  2.0  through  4.0 
are  residual  (nonqualifying)  mail. 
Residual  Periodicals  and  Standard  Mail 
must  be  prepared  under  an  option  in  5.2 
and  5.3.  Residual  mail  from  automated 
site  mailings  under  4.0  is  subject  to 
specific  instructions  where  applicable. 
All  residual  mail  must  be  presented 
under  5.6. 

5.2  Options 

Residual  Periodicals  and  Standard 
Mail  must  be  prepared  imder  one  of 
these  options  and  in  accordance  with 
5.3. 

a.  Separate  AADC  Preparation. 
Residual  mail  is  trayed  separately  from 
qualifying  mail.  Groups  of  10  or  more 
residual  pieces  to  an  AADC  area  in  L804 
(or  L803  or  automated  site  preparation) 
are  placed  in  AADC  trays  and  mixed 
AAr)C  trays.  AADC  trays  are  required  if 
there  are  enough  pieces  to  fill  a  tray,  but 
less-than-full  AAIXI  trays  are  permitted. 
Residual  pieces  in  mixed  AADC  trays 
and  in  less-than-full  AADC  trays  must 
be  prepared  and  labeled  as  AADC 
packages.  Remaining  groups  of  fewer 
than  10  pieces  to  an  AADC  are  placed 
in  separate  working  trays.  Packages  and 
trays  must  be  prepared  under  5.3. 

b.  Intermixed  SCF/AADC  Preparation. 
Some  residual  mail  is  trayed  with 
qualifying  mail.  Groups  of  10  or  more 
residual  pieces  to  the  same  AADC  area 
in  L804  (or  L803  for  automated  site 
preparation)  are  packaged  by  AADC  and 
placed  in  AADC  trays  (with  qualifying 
mail)  and  in  mixed  AADC  trays.  AADC 
trays  are  required  if  there  are  enough 
pieces  to  fill  a  tray,  but  less-than-full 
AADC  trays  are  permitted.  AADQ  trays 
containing  only  residual  AADC 
packages  are  allowed.  Mixed  AADC 
trays  are  limited  to  residual  AADC 
packages.  At  the  mailer's  option, 
residual  mail  may  be  packaged  by  3- 
digit  ZIP  Code  and  placed  in  SCF  trays 
(remaining  pieces  sorted  by  AADC).  A 
less-than-mll  tray  for  the  entry  SCF 
containing  only  residual  packages  is 
allowed.  Remaining  groups  of  fewer 
than  10  pieces  to  an  AADC  are  placed 
in  separate  working  trays.  Packages  and 
trays  mtist  be  prepued  under  5.3. 

5.3  Required  Preparation 

Subject  to  5.1  and  5.2,  residual  mail 
must  be  prepared  as  follows: 

d.  Tray  presort  sequence  and  Line  1 
labeling: 

[In  5.3d(4)  and  5.3d(5).  delete  "second- 
and  third-class."] 


e.  Line  2:  class  (PERIOD  or  NEWS  (as 
applicable),  or  STD).  followed  by: 

(1)  On  3-digit  and  SCF  trays  (option 
5.2b  only):  ZIP+4  PRESORT. 

(2)  On  AADC  trays:  AADC  ZIP+4 
PRESORT. 

(3)  On  mixed  AADC  trays:  2IP+4 
PRESORT  PKGS. 

(4)  On  working  trays:  ZIP+4 
WORKING  or  ZIP+4  WKG. 

(Delete  current  5.4  and  5.5:  renimiber 
current  5.6  as  5.4,  no  change  in  text.] 

6.0  DOCUMENTATION 

6.1  Mailing  Statement 

A  complete,  signed  mailing  statement 
using  the  correct  USPS  form  or  an 
approved  fecsimile,  must  accompany 
each  mailing.  The  endorsement  "M892" 
must  be  placed  at  the  top  and,  as 
appropriate,  "Automated  Site"  (if 
prepared  under  4.0). 

6.2  When  Not  Required 

Documentation  under  6.3  through  6.8 
is  not  required  if  each  piece  in  the 
mailing  is  correctly  ZIP+4  coded  or 
delivery  point  barcoded  and  either  has 
postage  affixed  at  the  exact  rate  for 
which  it  qualifies;  or  is  of  identical 
weight,  the  pieces  in  each  tray  are 
subject  to  the  same  rate,  and  the  trays 
for  each  rate  are  segregated  when 
presented  to  the  USPS. 

6.3  Standards 

Documentation  must  include' residual 
pieces  and  must  meet  the  basic 
standards  in  P012  and  those  below. 
Abbreviated  documentation  may  be 
provided  under  M896.  Combined 
mailings  of  Periodicals  publications 
must  be  docwnented  imder  M210. 

6.4  Segmentation,  Labeling 

Documentation  must  be  segmented 
and  labeled  by  qualification  tier  (e.g., 
presort  and  residual).  Each  tier  must  be 
further  segmented  by  type  of  package/ 
grouping  (5-digit,  3-digit,  AADC,  as 
applicable)  under  6.5,  or  have  all 
represented  3-  and  5-digit  ZIP  Codes 
(and  AADC  codes  for  residual  mail 
under  5.2  and  5.3)  reported  in  a 
continuous  sequential  list  imder  6.6 
within  each  tier  listing.  Under  either 
option,  data  must  be  presented  as 
shown  in  6.7  and  6.8. 

6.5  Type  of  Package  Option 

If  the  report  is  segmented  by  type  of 
package,  for  each  type,  individual 
entries  for  each  destination  must  be 
ordered  sequentially  by  ZIP  Code:  by  5- 
digit  ZIP  Code  for  5-digit  packages,  by 
lowest  assigned  5-digit  ZIP  Code'for  city 
packages  (Periodicals  only),  by  3-digit 
ZIP  Code  for  3-digit  packages,  and,  for 


AADC  packages  and  AAIX]  groups  (in 
working  trays)  under  5.2  and  5.3,  by  the 
applicable  3-digit  AADC  code  in  L803 
(for  automated  site  mailings)  or  L804 
(AADC  entries  must  be  preceded  by 
"AADC"). 

6.6  Sequential  List  Option 

'    If  the  report  is  a  sequential  list, 
individual  entries  for  each  destination 
must  be  ordered  sequentially  by  ZIP 
Code  within  each  tier,  regardless  of 
package  type:  by  5-digit  ZIP  Code  for  5- 
digit  packages,  by  lowest  assigned  5- 
digit  ZIP  Code  for  city  packages 
(Periodicals  only),  by  3-digit  ZIP  Code 
for  3-digit  packages,  and,  for  AADC 
packages  and  AADC  groups  (in  working 
trays)  under  5.2  and  5.3,  by  the 
applicable  3-digit  AADC  code  in  L803 
(for  automated  site  mailings)  or  L804. 
AADC  entries  must  be  preceded  by  the 
prefix  "AADC."  For  Periodicals  only, 
listings  for  5-digit,  city,  and  3-digit 
packages  must  be  preceded  by  the 
prefixes  5DG,  CTY.  and  3DG. 
respectively. 

6.7  Line  Entries 

Under  either  option,  each  entry  must 
separately  report  ZIP+4  coded 
(including  delivery  point  barcoded)  and 
uncoded  pieces  by  each  rate  for  which 
specific  numbers  of  pieces  are  eligible; 
and  a  cumulative  total  for  the  segment 
through  that  entry.  As  applicable,  data 
on  each  line  must  be  broken  down 
further: 

a.  In  Periodicals  mailings,  to 
separately  report  in-county  and  outside- 
county  pieces,  and  Level  G/Jl  and  Level 
H/J3  rates. 

b.  In  Standard  Mail,  to  separately 
report  pieces  at  each  destination  entry 
rate. 

6.8  Subtotals  and  Sununaries 

Each  column  of  data  must  be 
subtotaled  at  the  end  of  each  segment  of 
the  report,  and  a  summary  must  list  data 
for  the  entire  mailing,  including  the 
residual.  The  summary  must  include: 

a.  The  number  of  pieces  with  a  ZIP+4 
code  or  delivery  point  barcode,  the 
number  without,  the  total  number  of 
pieces  in  the  mailing,  and  the 
percentage  with  ZIP+4  codes  or  delivery 
point  barcodes. 

b.  Each  rate  (or  weight  increment, 
combination  of  rate  and  discount,  or 
other  variable  in  6.7),  the  number  of 
pieces  at  each  rate,  the  total  postage  at 
each  rate,  and  the  total  postage  for  the 
mailing.  (For  Periodicals  mailings, 
postage  rates  and  computed  totals  may 
be  omitted.) 

c.  For  postage-affixed  mailings, 
further  detail  must  be  added  as  needed 
to  account  for  the  value  of  postage 


affixed,  if  less  than  the  applicable 
amount  and  the  net  due,  to  yield  the 
correct  total  postage. 

M893    Barcoded  Tray-Based  Letter-Size 

Mailings 

[Text  of  current  M814,  revised  to  apply 

only  to  Barcoded  Preferred  Periodicals 

publications  and  Nonprofit  Standard 

Mail.] 

1.0  BASIC  STANDARDS 

1.1  Standards 

Preferred  Periodicals  and  Nonprofit 
Standard  Mail  claimed  at  a  Barcoded 
presort  rate  must  be  prepared  as  a  tray- 
based  mailing  under  1.2  through  1.7,  2.0 
through  4.0,  or  as  a  package-based 
mailing  under  M894  or  M895.  Grouping, 
packaging,  labeling,  and  traying  are 
subject  to  MOlO  through  M030. 

1.2  Grouping 

Grouping  is  required  for  pieces  for  the 
same  3-digit  ZIP  Code  prefix  in  SCF 
trays,  and  for  pieces  for  the  same  AADC 
area  in  working  trays  under  3.0. 
Grouping  by  Zff  Code  is  not  required  in 
5-digit,  city,  or  3-digit  trays. 

1.3  Packaging 

Packaging  is  required: 

a.  For  mailings  consisting  entirely  of 
pieces  that  qualify  by  size  for  First-Class 
card  rates,  regardless  of  the  actual  rate 
claimed  or  class  of  mail.  Package  labels 
are  required  in  less-than-full  trays. 

b.  For  mail  in  overflow  AADC  trays, 
in  mixed  AADC  trays,  and  in  a  less- 
than-full  working  tray.  Appropriate 
package  labels  are  required. 

1.4  No  Packaging 

Packaging  may  not  be  used  for  larger 
than  card-size  pieces,  except  that: 

a.  Mail  in  overflow  trays  must  be 
packaged  and  labeled  correctly  (as  for 
the  corresponding  full  trays). 

b.  Mail  m  a  less-than-full  tray  for  the 
entry  SCF  must  be  sorted  and  labeled  as 
3-digit  packages. 

c.  Mail  in  AADC  trays  may  be 
packaged  and  mail  in  mixed  AADC 
trays  must  be  packaged  into  AADC 
packages. 

d.  Mail  in  a  less-than-full  working 
tray  under  3.0  must  be  packaged. 

1.5  5-Digit  Trays 

Only  pieces  with  correct  DPBCs  may 
be  presorted  to  5-digit  trays.  Other 
pieces  for  the  same  ZIP  Code  must  be 
sorted  to  successive  trays  as 
appropriate.  Preparation  of  5-digit  trays 
is  required  only  for  mail  claimed  at  the 
5-digit  Barcoded  rate. 

1.6  Marking 

Standard  Mail  must  be  marked 
"Nonprofit  Organization"  or  the 


authorized  abbreviation  and  may  be 
marked  "Barcoded."  No  marking  is 
required  on  Periodicals. 

1.7  Carrier  Route 

Barcoded  rate  mail  and  carrier  route 
presort  (or  walk-sequence)  rate  mail 
may  not  be  included  in  the  same 
mailing  or  reported  on  the  same  mailing 
statement. 

1.8  Heavy  Letter  Mail 

Each  tray  of  heavy  letter  mail  (as 
defined  in  C810)  must  be  identified  by 
a  Hag  (similar  to  a  separator  card) 
clearly  marked  "HEAVY  LETTER 
MAIL"  and  placed  in  front  of  the 
contents  of  the  tray.  Each  pallet,  general 
purpose  mail  container,  or  other 
equipment  used  to  transport  trays  of 
heavy  letter  mail  must  be  labeled 
"HEAVY  LETTER  MAIL,"  in  letters  not 
less  than  1/2  inch  high  on  white  or 
light-colored  stock  not  smaller  than  8  by 
11  inches,  on  two  adjacent  sides  of  the 
pallet  or  other  equipment. 
(In  2.2b,  replace  "second-class"  with 
"Periodicals";  no  other  change  to  2.0.) 


3.0    RESIDUAL  MAIL 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  are  residual 
(nonqualifying)  mail. 

Residual  Periodicals  or  Standard  Mail 
must  be  prepared  as  follows: 

a.  All  pieces  must  be  sorted  by  AADC 
area,  using  L804. 

b.  Quantities  of  10  or  more  pieces  for 
an  AADC  area  must  be  prepared  as  an 
AADC  package  (or,  if  possible,  a  full 
AADC  tray).  Packaging  is  not  required 
in  full  AADC  trays.  AADC  packages  of 
fewer  than  10  pieces  are  not  permitted. 

c.  All  AADCTpackages  must  be  trayed 
in  AADC  or  mixed  AADC  trays.  Pieces 
remaining  after  preparing  full  AADC 
trays  and  AADC  packages  must  be 
placed  in  separate  working  trays. 

d.  Pieces  in  less-than-full  AADC 
overflow  trays  and  in  all  mixed  AADC 
trays  must  be  packaged  and  labeled  as 
AADC  packages  using  a  pink  Label  A  or 
OEL.  Separator  cards  are  not  permitted. 

e.  Pieces  in  working  trays  must  be 
grouped  by  AADC  area.  Pieces  in  a  less- 
than-full  working  tray  must  be  prepared 
in  working  packages  up  to  6  inches 
thick  making  as  few  packages  as 
possible  without  regard  to  AADC 
breaks.  Separator  cards  are  not 
permitted.  Label  packages  in  less-than- 
full  working  trays  with  either  a  facing 
slip  marked  "WORKING"  or  "WKG"  or 
the  optional  endorsement  line 
"WORKING." 

f.  A  piece  count  listing  must  be 
provided  for  all  residual  pieces  that 
shows  by  tray  level  and  AADC  area 
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(listed  by  num^c  AADC  code  from  the 
labeling  list  in  L804)  the  number  of 
pieces  eligible  for  each  rate  and  the 
number  of  pieces  with  a  DPBC,  the 
number  of  pieces  without  a  DPBC  that 
qualify  for  ZIP44  rates,  and  the  number 
of  other  pieces, 
g.  Tray  size: 

(1)  AAOC:  required  full  trays;  one 
less-than-fiill  overflow  tray  permitted 
per  destination  per  mailing. 

(2)  Mixed  AJpC:  required  full  trays; 
one  less-than-fi^l  tray  permitted. 

(3)  Working:  lequired  full  trays;  one 
less-than-fiill  triy  permitted. 

h.  Residual  pfesort  sequence  and  Line 
1  labeling: 

(1)  AADC  (reduired);  use  L804  for 
Line  1.  I 

(2)  Mixed  AADC  (required);  for  Line 
1  use  MXD,  followed  by  the  applicable 
entry  SCF  namev  state,  and  SCF  code 
from  L002,  Column  A  (facilities 
identified  with  jhree  bullets),  or  Column 
B,  except  use  LQ05  for  mail  entered  by 
the  mailer  at  an  ASF  or  BMC. 

(3)  Working  (required);  for  Line  1  use 
MXD,  followed  by  the  applicable  entry 
SCF  name,  state;  and  ZIP  Code  from 
L002,  Column  A  (facilities  identified 
with  three  bullets),  or  Column  B,  except 
use  L805  for  mall  entered  by  the  mailer 
at  an  ASF  or  BMC. 

i.  For  Line  2:  ^lass  (PERIOD  or  NEWS 
(applicable),  or  $TD),  followed  by: 

(1)  For  AADC, trays:  LTRS  AADC 
BARCODED. 

(2)  For  mixed  lAADC  trays:  LTRS 
BARCODED  PKGS. 

(3)  For  workirig  trays:  LTRS 
BARCODED  WMG. 

4.0  DOCUMENTATION 

4.1  Mailing  Statement 

A  complete,  s^ed  mailing  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  Tl^e  mailing  endorsement 
"M893"  must  be  placed  at  the  top, 
based  on  the  doqumentation  method 
used,  and  "ZIP  Code  Option"or  "Tray 
Label  Option.' 


4.4    Standards 

Documentatioti  must  include  residual 
pieces  and  meet  Ithe  basic  standards  in 
P012  and  those  below.  Abbreviated 
documentation  may  be  provided  under 
M896.  Combined  mailings  of  Periodicals 
publications  mu$t  also  be  documented 
under  M210. 


4.6    Zip  Code  Option 

Under  the  ZIPtCode  option, 
individual  entries  for  each  type  of  tray 
destination  must  be  listed  sequentially 


by  ZIP  Code:  by  5-digit  ZIP  Code  for  5- 
digit  trays,  by  lowest  assigned  5-digit 
ZIP  Code  for  city  trays  (Periodicals 
only),  by  3-digit  ZIP  Code  for  3-digit  and 
SCF  trays,  by  the  3-digit  AADC  code 
(preceded  by  "AADC")  in  L804  for 
AADC,  mixed  AADC,  and  working 
trays.  Volume  in  overflow  trays  must  be 
included  in  the  corresponding  entry 
even  though  there  is  a  list  of  overflow 
trays. 

4.7  Tray  Label  Option 

Under  the  tray  label  option, 
individual  entries  for  each  tray  must  be 
listed  sequentially  by  the  unique  tray 
number  on  each  label  or  by  Line  1  on 
the  label.  The  contents  of  each  overflow 
tray  are  reported  as  an  individual  entry 
even  though  there  is  a  list  of  overflow 
trays.  Each  tray  entry  must  be 
subdivided  as  needed  to  report  volume 
sequentially  by  ZIP  Code  in  the  tray:  by 
5-digit  21IP  Code  for  5-digit  trays,  by 
lowest  assigned  5-digit  ZIP  Code  for  city 
trays  (Periodicals  only,  by  3-digit  ZIP 
Code  for  3-digit  and  SCF  trays,  by  the 
3-digit  AADC  code  (preceded  by 
"AADC")  in  L804  for  AADC,  mixed 
AADC,  and  working  trays. 

4.8  Line  Entries 

Under  either  option,  each  entry  must 
report  DPBC  mail,  correctly  ZIP+4 
coded  non-DPBC  mail  (meeting  the 
standards' in  C830),  and  other  pieces  by 
each  rate  for  which  specific  numbers  of 
pieces  are  eligible,  and  a  cumulative 
total  for  the  segment  through  that  entry. 
As  applicable,  data  on  each  line  must  be 
subdivided  further: 

a.  In  Periodicals  mailing,  to  separately 
report  in-county  and  outside-county 
pieces,  and  Level  G/Jl  and  Level  H/J3 
rates. 

b.  In  Standard  Mail,  to  separately 
report  pieces  at  each  destination  entry 
rate. 

4.9  Subtotals  and  Summaries 

Each  column  of  data  must  be 
subtotaled  at  the  end  of  each  segment  of 
the  report  and  a  summary  must  list  data 
for  the  entire  mailing,  including  the 
residual.  The  summary  must  include: 

a.  The  number  of  pieces  with  a  DPBC, 
the  number  without,  the  total  number  of 
pieces  in  the  mailing,  and  the 
percentage  with  DPBCs. 

b.  Each  rate  (or  weight  increment, 
combination  of  rate  and  discount,  or 
other  variable  in  4.8),  the  number  of 
pieces  at  each  rate,  the  total  postage  at 
each  rate,  and  the  total  postage  for  the 
mailing.  (For  Periodicals  mailings, 
postage  rates  and  computed  totals  may 
be  omitted.) 

c.  A  li^  of  overflow  trays. 


d.  For  postage-affixed  mailings, 
further  detail  must  be  added  as  needed 
to  account  for  the  value  of  postage 
affixed,  if  less  than  the  applicable 
amount  and  the  net  due,  to  yield  the 
correct  total  postage. 

M894    Barcoded  Two-Tier  Package- 
Based  Letter-Size  Mailings 

[Text  of  current  M815,  revised  to  apply 
only  to  Barcoded  Preferred  Periodicals 
publications  and  Nonprofit  Standard 
Mail.) 

1.0  BASIC  STANDARDS 

1.1  Standards 

Preferred  Periodicals  and  Nonprofit 
Standard  Mail  claimed  at  a  Barcoded 
presort  rate  must  be  prepared  as  a  tray- 
based  mailing  under  M8g3,  as  a  two-tier 
package  based  mailing  under  1.2 
through  1.6,  2.0  through  5.0,  or  as  a 
three-tier  package-based  mailing  under 
M895.  Grouping,  packaging,  labeling, 
and  traying  are  subject  to  MOlO  through 
M030. 


1.3  No  Packaging 

Packages  or  separator  cards  are  not 
required  for  larger  than  card-size  pieces 
in  full  5-digit  trays,  full  AADC  trays  if 
the  contents  are  only  residual  AAIXi: 
packages,  and  full  working  trays  under 
4.2  and  4.3. 

[Delete  ciurent  1.4  and  replace  wnth  the 
following:] 

1.4  Marking 

Standard  Mail  must  be  marked 
"Nonprofit  Organization"  or  the 
authorized  abbreviation  and  may  be 
marked  "Barcoded."  No  marking  is 
required  on  Periodicals. 
•        *        •        *        • 

[In  2.1b,  2.2b,  3.2b,  3.3b,  and  3.4b. 
replace  "second-class"  with 
"Periodicals";  delete  the  parenthetical 
in  2.1c  and  2.2c;  no  other  change  to  2.0 
or  3.0.1 

4.0  RESIDUAL  MAIL 

4.1  Definition 

Pieces  remaining  after  packages  and 
trays  are  prepared  under  2.0  and  3.0  are 
residual  (nonqualifying)  mail.  Residual 
Periodicals  and  Standard  Mail  must  be 
prepared  under  an  option  in  4.2  and  4.3. 
All  residual  mail  must  be  presented 
under  4.6. 

4.2  Options 

Residual  Periodicals  and  Standard 
Mail  must  be  prepared  under  one  of 
these  options  and  in  accordance  with 
4.3. 

a.  Separate  AADC  Preparation. 
Residual  mail  is  trayed  separately  from 


qualifying  mail.  Groups  of  10  or  more 
residual  pieces  to  an  AADC  area  in  L804 
are  placed  in  AADC  trays  and  mixed 
AADC  trays.  AAIX:  trays  are  required  if 
there  are  enough  pieces  to  fill  a  tray,  but 
less-than-fuU  AADC  trays  are  permitted. 
Residual  pieces  in  mixed  AADC  trays 
and  in  less-than-full  AADC  trays  must 
be  prepared  and  labeled  as  AADC 
packages.  Remaining  groups  of  fewer 
than  10  pieces  to  an  AADC  are  placed 
in  separate  working  trays.  Packages  and 
trays  must  be  prepared  under  4.3. 

b.  Intermixed  SCF/ AADC  Preparation. 
Some  residual  mail  is  trayed  with 
qualifying  mail.  Groups  of  10  or  more 
residual  pieces  to  the  same  AA£)C  area 
in  L804  are  packaged  by  AADC  and 
placed  in  AADC  trays  (with  qualifying 
mail)  and  in  mixed  AADC  trays.  AADC 
trays  are  required  if  there  are  enough 
pieces  to  fill  a  tray,  but  less-than-full 
AADC  trays  are  permitted.  AADC  trays 
containing  only  residual  AADC 
packages  are  allowed.  Mixed  AADC 
trays  are  limited  to  residual  AADC 
packages.  At  the  mailer's  option, 
residual  mail  may  be  packaged  by  3- 
digit  ZIP  Code  and  placed  in  SCF  trays 
(remaining  pieces  sorted  by  AADC).  A 
less-than-full  tray  for  the  entry  SCF 
containing  only  residual  packages  is 
allowed.  Remaining  groups  of  fewer 
than  10  pieces  to  an  AADC  are  placed 
in  separate  working  trays.  Packages  and 
trays  must  be  prepared  under  4.3. 

4.3    Required  Preparation 

Subject  to  4.1  and  4.2,  residual  mail 
must  be  prepared  as  follows: 

•        •        •        •        • 

d.  Tray  presort  sequence  and  Line  1 
labeling: 

[In  4.3d(4)  and  4.3d(5),  delete  "second- 
and  third-class."] 

e.  Line  2:  class  (PERIOD  or  NEWS  (as 
applicable),  or  STD),  followed  by: 

(1)  On  3-digit  and  SCF  trays  (option 
5.2b  only);  ZIP+4  PRESORT. 

(2)  On  AADC  trays:  AADC  ZIP+4 
PRESORT. 

(3)  On  mixed  AADC  trays:  ZIP+4 
PRESORT  PKGS. 

(4)  On  working  trays:  ZIP+4 
WORKING  or  ZIP+4  WKG. 

[Delete  ciurent  4.4  and  4.5;  renumber 
current  4.6  as  4.4,  no  change  in  text.] 

5.0  DOCUMENTATION 

5.1  Mailing  Statement 

A  complete,  signed  mailing  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  The  endorsement  "M894" 
must  be  placed  at  the  top. 


5.2  Standards 

Documentation  must  include  residual 
pieces  and  must  meet  the  basic 
standards  in  P012  and  those  below. 
Abbreviated  documentation  may  be 
provided  under  M896.  Combined 
mailings  of  Periodicals  publications 
must  be  documented  under  M210. 

5.3  When  Not  Required 

Documentation  under  5.4  through  5.8 
is  not  required  if  each  piece  in  the 
mailing  is  correctly  delivery  point 
barcoded  and  either  has  postage  affixed 
at  the  exact  rate  for  which  it  qualifies; 
or  is  of  identical  weight,  the  pieces  in 
each  tray  are  subject  to  the  same  rate, 
and  the  trays  for  each  rate  are  segregated 
when  presented  to  the  USPS. 

5.4  Segmentation,  Labeling 

Documentation  must  be  segmented 
and  labeled  by  qualification  tier  (e.g., 
presort  and  residual).  Each  tier  must  be 
further  segmented  by  type  of  package/ 
grouping  (5-digit,  3-digit,  AADC,  as 
applicable)  under  5.5,  or  have  all 
represented  3-  and  5-digit  ZIP  Codes 
(and  AADC  codes  for  residual  mail 
under  4.2  and  4.3)  reported  in  a 
continuous  sequential  list  under  5.6 
within  each  tier  listing.  Under  either 
option,  data  must  be  presented  as 
shown  in  5.7  and  5.8. 

5.5  Tjrpe  of  Package  Option 

If  the  report  is  segmented  by  type  of 
package,  for  each  type,  individual 
entries  for  each  destination  must  be 
ordered  sequentially  by  ZIP  Code:  by  5- 
digit  ZIP  Code  for  5-digit  packages,  by 
lowest  assigned  5-digit  ZIP  Code  for  city 
packages  (Periodicals  only),  by  3-digit 
ZIP  Code  for  3-digit  packages,  and,  for 
AADC  packages  and  AADC  groups  (in 
working  trays)  under  5.2  and  5.3,  by  the 
applicable  3-digit  AADC  code  in  L804 
(AADC  entries  must  be  preceded  by 
"AADC"). 

5.6  Sequential  List  Option 

If  the  report  is  a  sequential  list, 
individual  entries  for  each  destination 
must  be  ordered  sequentially  by  ZIP 
Code  within  each  tier,  regardless  of 
package  type:  5-digit  ZIP  Code  for  5- 
digit  packages,  by  lowest  assigned  5- 
digit  ZIP  Code  for  city  packages 
(Periodicals  only),  by  3-digit  ZIP  Code 
for  3-digit  packages,  and,  for  AADC 
packages  and  AADC  groups  (in  working 
trays)  under  4.2  and  4.3,  by  the 
applicable  3-digit  AADC  code  in  L804. 
AADC  entries  must  be  preceded  by  the 
prefix  "AADC."  For  Periodicals  only, 
listings  for  5-digit,  city,  and  3-digit 
packages  must  be  preceded  by  the 
prefixes  5DG,  CTY,  and  3DG, 
respectively. 


5.7  Line  Entries 

Under  either  option,  each  entry  must 
separately  report  DPBC  pieces,  correctly 
ZIP+4  coded  non-DPBC  pieces  (meeting 
the  standards  in  C830),  and  other 
pieces,  by  each  rate  for  which  specific 
numbers  of  pieces  are  eligible;  and  a 
cumulative  total  for  the  segment 
through  that  entry.  As  applicable,  data 
on  each  line  must  be  subdivided  further. 

a.  In  Periodicals  mailings,  to 
separately  report  in-county  and  outside- 
county  pieces,  and  Level  G/)!  and  Level 
W]3  rates. 

Ln  Standard  Mail,  to  separately  report 
pieces  at  each  destination  entry  rate. 

5.8  Subtotals  and  Summaries 

Each  column  of  data  must  be 
subtotaled  at  the  end  of  each  segment  of 
the  report,  and  a  summary  must  list  data 
for  the  entire  mailing,  including  the 
residual.  The  summary  must  include: 

a.  The  number  of  pieces  with  a  DPBC, 
the  number  without,  the  total  number  of 
pieces  in  the  mailing,  and  the 
percentage  with  DPBCs. 

b.  Each  rate  (or  weight  increment, 
combination  of  rate  and  discount,  or 
other  variable  in  5.7),  the  number  of 
pieces  at  each  rate,  the  total  postage  at 
each  rate,  and  the  total  postage  for  the 
mailing.  (For  Periodicals  mailings, 
postage  rates  and  computed  totals  may 
be  omitted.) 

c.  For  postage-affixed  mailings, 
further  detail  must  be  added  as  needed 
to  account  for  the  value  of  postage 
affixed,  if  less  than  the  applicable 
amount,  and  the  net  due,  to  yield  the 
correct  total  postage. 

M895    Barcoded  Three-Tier  Package- 
Based  Letter-Size  Mailings  (Text  of 
current  M816,  revised  to  apply  only  to 
Barcoded  Preferred  Periodicals 
publications  and  Nonprofit  Standard 
Mail.] 

1.0  BASIC  STANDARDS 

1.1  Standards 

Preferred  Periodicals  and  Nonprofit 
Standards  Mail  claimed  at  a  Barcoded 
presort  rate  must  be  prepared  as  a  tray- 
based  mailing  under  M893.  as  a  two-tier 
package-based  mailing  under  M894,  or 
as  a  three-tier  package-based  mailing 
under  2.0  through  7.0.  Grouping, 
packaging,  labeling,  and  traying  are 
subject  to  MOlO  through  M030. 


1.3    No  Packaging 

Packages  or  separator  cards  are  not 
required  for  larger  than  card-size  pieces 
in  full  5-digit  trays  in  the  5-digit  tier; 
nor  in  the  3-digit  tier  in  full  city,  full  3- 
digit.  full  SCF.  and  full  AADC  trays 
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containing  only  residual  AADC 
packages;  norjin  fiill  working  trays 
under  6.2  and  6.3. 


r 


1.5    Marking! 

Standard  M^l  must  be  marked 
"Nonprofit  Oi^anization"  or  the 
authorized  abbreviation,  and  may  be 
"marked"  Baitoded."  No  marking  is 
required  on  Periodicals. 
•        •        *        •        • 

(In  4.1a.  4.2a.  0.2a.  5.3a.  and  5.4b. 
replace  "secoqd-class"  with 
"Periodical8";idelete  the  parenthetical 
"optional  for  .  .  .  "  in  4.1b  and  4.2b:  no 
other  change  tp  2.0  through  5.0.) 

6.0  RESIDU/[l  MAIL 

9.1  Oefinitioi 

Pieces  remapiing  after  packages  and 
trays  are  prepared  imder  2.0  through  5.0 
are  residual  (nonqualifying)  mail. 
Residual  Periodicals  and  Standard  Mail 
must  be  prepaied  under  an  option  in  6.2 
and  6.3.  All  reiidual  mail  must  be 
presented  und^r  6.6. 

6.2  Optioiu  . 

Residual  Periodicals  and  Standard 
mail  must  be  prepared  under  one  of 
these  options  atnd  in  accordance  with 
6.3. 

a.  Separate  AADC  Preparation. 
Residual  mail  is  trayed  separately  from 
qualifying  maij.  Groups  of  10  or  more 
residual  piece^  to  an  AADC  area  in  L804 
are  placed  in  AADC  trays  and  mixed 
AADC  trays.  AJfUX]  trays  are  required  if 
there  are  enough  pieces  to  fill  a  tray,  but 
less-than-fiill  AADC  trays  are  permitted. 
Residual  pieces  in  mixed  AADC  trays 
and  in  less-thaa-full  AADC  trays  must 
be  prepared  and  labeled  as  AADC 
packages.  Remaining  groups  of  fewer 
than  10  pieces  to  an  AADC  are  placed 

in  separate  wodcing  trays.  Packages  and 
trays  must  be  prepared  under  6.3. 

b.  Intermixed  SCF/AADC  Preparation. 
Some  residual  mail  is  trayed  with 
qualifying  mail  Groups  of  10  or  more 
residual  pieces  to  the  same  AADC  area 
in  L804  are  pacicaged  by  AADC  and 
placed  in  AADC  trays  (with  qualifying 
mail)  and  in  mixed  AADC  trays.  AADC 
trays  are  required  if  there  are  enough 
pieces  to  fill  a  tTay,  but  less-than-full 
AADC  trays  ar^  permitted.  AADC  trays 
containing  only  residual  AADC 
packages  are  allowed.  Mixed  AADC 
trays  are  limited  to  residual  AADC 
packages.  At  the  mailer's  option, 
residual  mail  may  be  packaged  by  3- 
digit  ZIP  Code  and  placed  in  SCF  trays 
(remaining  pieces  sorted  by  AADC).  A 
less-than-Kill  tray  for  the  entry  SCF 
containing  onl]j  residual  packages  is 
allowed.  Remaning  groups  of  fewer 


than  10  pieces  to  an  AADC  are  placed 
in  separate  working  trays.  Packages  and 
trays  must  be  prepared  under  6.3. 

6.3    Required  Preparation 

Subject  to  6.1  and  6.2,  residual  mail 
must  be  prepared  as  follows: 

*        *        •        *        • 

d.  Tray  presort  sequence  and  Line  1 
labeling: 

(In  6.3d(4)  and  6.3(5).  delete  "second- 
and  third-class."] 

e.  Line  2:  class  (PERIOD.  NEWS,  or 
STD).  followed  by: 

(1)  On  3-digit  and  SCF  trays  (option 
6.2b  only):  ZIP+4  PRESORT. 

(2)  ON  AADC  trays:  AADC  ZIP+4 
PRESORT. 

(3)  On  mixed  AADC  trays:  ZIP-t-4 
PRESORT  PKGS. 

(4)  On  working  trays:  ZIP+4 
WORKING  of  ZIP+4  WKG. 

(Delete  current  6.4  and  6.5;  renumber 
current  6.6  as  6.4.  no  change  in  text.] 

7.0  DOCUMENTATION 

7.1  Mailing  Statement 

A  complete,  signed  mailing  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  The  endorsement  "M895" 
must  be  placed  at  the  top. 

7.2  Standards 

Documentation  must  include  residual 
pieces  and  must  meet  the  basic 
standards  in  P012  and  those  below. 
Abbreviated  documentation  may  be 
provided  imder  MSOe.  Combined 
mailings  of  Periodicals  publications 
must  be  documented  under  M210. 

7.3  Wiien  Not  Required 

Documentation  under  7.4  through  7.8 
is  not  required  if  each  piece  in  the 
mailing  is  correctly  delivery  point 
barcoded  and  either  has  postage  affixed 
at  the  exact  rate  for  which  it  qualifies; 
or  is  of  identical  weight,  the  pieces  in 
each  tray  are  subject  to  the  same  rate, 
and  the  trays  for  each  rate  are  segregated 
when  presented  to  the  USPS. 

7.4  Segmentation,  Labeling 

Documentation  must  be  segmented 
and  labeled  by  qualification  tier  (e.g., 
presort  and  residual).  Each  tier  must  be 
further  segmented  by  type  of  package/ 
grouping  (5-digit,  AADC,  as  applicable) 
under  7.5,  or  have  all  represented  3-  and 
5-digit  ZIP  Codes  (and  AADC  codes  for 
residual  mail  under  6.2  and  6.3) 
reported  in  a  continuous  sequential  list 
under  7.6  within  each  tier  listing.  Under 
either  option,  data  must  be  presented  as 
shown  in  7.7  and  7.8. 


7.5  Type  of  Package  Option 

If  the  report  is  segmented  by  type  of 
package,  for  each  type,  individual 
entries  for  each  destination  must  be 
ordered  sequentially  by  ZIP  Code:  by 
digit  ZIP  Code  for  5-dlgit  packages,  by 
lowest  assigned  5-digit  ZIP  Code  for  city 
packages  (Periodicals  only),  by  3-digit 
ZIP  code  for  3-digit  packages,  and,  for 
AADC  packages  and  AADC  groups  (in 
working  trays),  by  the  applicable  3-digit 
AADC  code  in  L804  (AADC  entries  must 
by  preceded  by  "AADC"). 

7.6  Sequential  List  Option 

If  the  report  is  a  seqyential  list, 
individual  entries  for  each  destination 
must  be  ordered  sequentially  by  ZIP 
Code  within  each  tier,  regardless  of 
package  type:  by  5-digit  ZIP  Code  for  5- 
digit  packages,  by  lowest  assigned  5- 
digit  ZIP  Code  for  city  packages 
(Periodicals  only),  by  3-digit  ZIP  Code 
for  3-digit  packages,  and,  for  AADC 
packages  and  AADC  groups  (in  working 
trays)  under  6.2  and  6.3,  by  the 
applicable  3-digit  AADC  code  in  L804. 
AADC  entries  must  be  preceded  by  the 
prefix  "AADC."  For  Periodicals  only, 
listings  for  5-digit,  city,  and  3-digit 
packages  must  be  preceded  by  the 
prefixes  5DG,  CTY,  and  3DG, 
respectively. 

7.7  Line  Entries  " 

Under  either  option,  each  entry  must 
separately  report  DPBC  pieces,  correctly 
Zn'+4  coded  non-DPBC  pieces  (meeting 
the  standards  in  C830),  and  other 
pieces,  by  each  rate  for  which  specific 
numbera  of  pieces  are  eligible;  and  a 
cumulative  total  for  the  segment 
through  that  entry.  As  appHcable,  data 
on  each  line  must  be  subdivided  further. 

a.  In  Periodicals  mailings,  to 
separately  report  in-county  and  outside- 
county  pieces,  and  Level  G/Jl  and  Level 
H/J3  rates. 

b.  In  Standard  Mail,  to  separately 
report  pieces  at  each  destination  entry 
rate. 

7.8  Subtotals  and  Summaries 

Each  column  of  data  must  be 
subtotaled  at  the  end  of  each  segment  of 
the  report,  and  a  summary  must  list  data 
for  the  entire  mailing,  including  the 
residual.  The  summary  must  include: 

a.  The  number  of  pieces  with  a  DPBC, 
the  number  without,  the  total  number  of 
pieces  in  the  mailing,  a  and  the 
percentage  with  DPBCs. 

b.  Each  rate  (or  weight  increment, 
combination  of  rate  and  discount,  or 
other  variable  in  7.7),  the  number  of 
pieces  at  each  rate,  the  total  postage  at 
each  rate,  and  the  total  postage  for  the 
mailing.  (For  Periodicals  mailings. 


postage  rates  and  computed  totals  may 
be  omitted.) 

c.  For  postage-affixed  mailings, 
further  detail  must  be  added  as  needed 
to  account  for  the  value  of  postage 
affixed,  if  less  than  the  applicable 
amount,  and  the  net  due,  to  yield  the 
correct  total  postage. 

M896    Elective  Documentation  for 
Letter-Size  Mailings 

(Text  of  current  M817;  in  1.1,  2.2,  2.4, 
3.1c,  and  4.8,  replace  "M812  through 
M816"  with  "M891  through  M895";  in 
1.2,  4.7b,  and  4.7d,  replace  "M817," 
"M815,"  and  "M812  or  M814"  with 
"M896,"  "M894, '  and  "M891  or  M893," 
respectively:  no  other  change  in  text.] 
(Delete  current  M818  and  M819.1 
M897    ZIP+4  Barcoded  Flat-Size  Mail 

(Text  of  current  M823,  revised  to  apply 
only  to  Barcoded  Preferred  Periodicals 
publications  and  Nonprofit  Standard 
Mail] 

1.0  BASIC  STANDARDS 

1.1  Standards 

Flat-size  Preferred  Periodicals  and 
Nonprofit  Standard  Mail  claimed  at  a 
ZIP+4  Barcoded  presort  rate  must  be 
prepared  as  described  below.  Packaging, 
labeling,  a  and  sacking  are  subject  to 
MGIO  through  M030. 


1.5    Marking 

Standard  Mail  must  be  marked 
"Nonprofit  Organization"  or  the 
authorized  abbreviation,  and  may  be 
marked  "Barcoded."  No  marking  is 
required  on  Periodicals. 
***** 

2.0  PACKAGE  PREPARATION- 
MAILINGS  SUBJECT  TO  85%  RULE 

2.1  Package  Size,  Presort,  and 
Labeling — Periodicals 

Package  size,  presort  sequence,  and 
labeling  for  Periodicals: 

a.  5-digit:  required  at  six  pieces; 
smaller  packages  permitted  but  do  not 
qualify  for  Level  H  rates;  use  red  Label 
D  or  optional  endorsement  line  (OEL). 

b.  City:  optional  at  six  pieces;  smaller 
packages  permitted  but  do  not  qualify 
for  Level  H  rates;  use  yellow  Label  C  or 
OHL. 

c.  3-digit:  required  at  six  pieces; 
smaller  packages  permitted  but  do  not  , 
qualify  for  Level  H  rates;  use  green 
Label  3  or  OEL. 

d.  SCF:  required  at  six  pieces;  smaller 
packages  permitted;  use  green  Label  3  or 
OEL. 


2.2    Package  Size,  Presort,  and 
Labeling — Standard  Mail 

Package  size,  presort  sequence,  and 
labeling  for  Standard  Mail: 

a.  5-digit:  required  at  10  pieces; 
smaller  packages  prohibited;  use  red 
Label  D  or  optional  endorsement  line 
(OEL). 

b.  3-digit:  required  at  10  pieces;' 
smaller  packages  prohibited;  use  green 
Label  3  or  OEL. 

c.  SCF:  required  at  10  pieces;  smaller 
packages  prohibited;  use  green  Label  3 
or  OEL. 

3.0  PACKAGE  PREPARATION- 
MAILINGS  NOT  SUBJECT  TO  85% 
RULE 

3.1  Package  Size,  Presort,  and 
Labeling — ^Periodicals 

Package  size,  presort  sequence,  and 
labeling  for  Periodicals: 

a.  5-digit  (ZIP+4  or  DPBC  pieces  only; 
see  1.3):  required  at  six  pieces;  smaller 
packages  prohibited;  use  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  5-digit  (nonbarcoded  pieces  only; 
see  1.3):  required  at  six  pieces;  smaller 
packages  prohibited;  use  red  Label  D  or 
OEL. 

c.  City:  optional  at  six  pieces;  smaller 
packages  permitted  but  do  not  qualify 
for  Level  H  rates;  use  yellow  Label  C  or 
OEL. 

d.  3-digit:  required  at  six  pieces; 
smaller  packages  permitted  but  do  not 
qualify  for  Level  H  rates;  use  green 
Label  3  or  OEL. 

e.  SCF:  required  at  six  pieces;  smaller 
packages  permitted;  use  green  Label  3  or 
OEL. 

3.2  Package  Size,  Presort,  and 
Labeling— Standard  Mail 

Package  size,  presort  sequence,  and 
labeling  for  Standard  Mail: 

a.  5-digit  (ZIP+4  or  DPBC  pieces  only; 
see  1.3):  required  at  10  pieces;  smaller 
packages  prohibited;  use  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  5-digit  (nonbarcoded  pieces  only; 
see  1.3):  required  at  10  pieces;  smaller 
packages  prohibited;  use  red  Label  D  or 
OEL. 

c.  3-digit:  required  at  10  pieces; 
smaller  packages  prohibited;  use  green 
Label  3  or  OEL. 

d.  SCF:  required  at  10  pieces;  smaller 
packages  prohibited;  use  green  Label  3 
or  OEL 

4.0  SACK  PREPARATION- 
QUALIFYING  MAIL 

4.1  Sack  Size,  Presort,  and  Labeling— 
Periodicals 

Sack  size,  presort  sequence,  and 
labeling  for  Periodicals:. 


-   a.  5-digit:  required  with  four 
packages;  smaller  volume  permitted;  use 
5-digit  ZIP  Code  destination  of  packages 
for  Line  1,  preceded  for  military  mail  by 
the  correct  prefixes  under  M031. 

b.  City:  optional  with  four  packages; 
smaller  volume  permitted;  use  lowest 
ZIP  Code  for  destination  from  LOOl  for 
Line  1. 

c.  3-digit:  required  with  four 
packages;  smaller  volume  permitted;  use 
L002,  Column  A,  for  Line  1. 

d.  SCF:  required  with  four  packages; 
smaller  volume  {>ermitted;  use  L002, 
Column  B,  for  Line  1. 

e.  ADC:  required  with  no  minimum. 

4.2  When  to  Sack— Standard  Mail 

For  Standard  Mail,  a  sack  must  be 
prepared  when  the  quantity  of  mail  for 
a  required  presort  destination  reaches 
either  125  pieces  or  15  pounds  of 
pieces,  whichever  occurs  first,  subject  to 
these  conditions: 

a.  For  identical-weight  pieces,  a 
single-piece  weight  of  1.92  ounces  (0.12 
pound)  results  in  125  pieces  weighing 
15  pounds.  Identical-weight  pieces 
weighing  1.92  ounces  (0.12  pound)  or 
less  must  be  prepared  using  the  125- 
piece  minimum,  those  that  weigh  more 
must  be  prepared  using  the  15-pound 
minimimi. 

b.  For  nonidentical-weight  pieces, 
mailers  must  either  use  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
125-piece  or  15-pound  minimum 
applies)  or  sack  by  the  actual  piece 
count  or  mail  weight  for  each  sack,  if 
documentation  can  be  provided  with 
the  maihng  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the 
accompanying  mailing  statement 
whether  they  applied  the  125-piece 
("PCS")  or  15-pound  ("WT")  threshold 
or  if  the  method  in  4.2b  ("BOTH")  was 
used. 

4.3  Sack  Size,  Presort,  and  Labeling— 
Standard  Mail 

Sack  size,  presort  sequence,  and 
labeling  Standard  Mail,  subject  to  4.2: 

a.  5-digit:  required  at  125  pieces/15 
pounds;  smaller  volume  prohibited;  use 
5-digit  ZIP  Code  destination  of  packages 
for  Line  1,  preceded  for  military  mail  by 
the  correct  prefixes  under  M031. 

b.  3-digit:  required  at  125  pieces/15 
pounds;  smaller  volume  prohibited;  use 
L002.  Column  A,  for  Line  1. 

c.  SCF:  required  at  125  pieces/15 
pounds;  smaller  volume  prohibited;  use 
L002,  Column  B,  for  Line  1 
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d.  AE)C:  required  with  no  minimum; 
use  L004  for  Litoe  1 

4.4    Line  2 

Line  2:  class  pf  mail  and  FLATS 
BARCODED  (a^d,  on  city  sacks,  CITY 
right-justified  ilnder  the  ZIP  Code  for 
Line  1).  I 

5.0    RESIDUAL  MAIL 

(In  5.4a,  delete  psecond-  or  third-class"; 
no  other  changf  in  text  in  5.O.] 

6.0    DOCUME^^^ATION 

(In  6.9c,  replace  "second-class"  with 
ise  other  text  as 


Periodicals";  nkris 
follows:]  I 

*        •        •      I  • 


6.7  Line  Entries 

Under  ^ther  option,  the  mailer  must 
identify  5-digit,  dty.  3-digit,  SCF.and 
residual  packans  by  the  prefixes  5E)G, 
3DG,  SCF.  and  WKG.  respectively.  Each 
entry  must  separately  report  ZIP+4  or 
DPBC  pieces,  aad  5-digit  barcoded  or 
nonbaicoded  pieces,  by  each  rate  for 
which  specific  numbers  of  pieces  are 
ehgible;  and  a  cumulative  total  for  the 
segment  through  that  entry.  As 
applicable,  data  on  each  line  must  be 
subdivided  further  in  Periodicals 
mailings,  to  separately  report  in-coimty 
and  outside-coi^ity  pieces,  and  Level  6/ 
Jl  and  Level  H/]3  rates. 

6.8  Actnal  Piece  Count 

In  Standard  Mail  for  which  the  mailer 
used  the  actual  piece  coimt  and  weight 
of  the  mail  to  pitopare  sacks  ("BOTH"), 
a  separate  listing  must  identify  for  each 
sack  the  total  number  of  pieces  it 
contains  and  th^ir  combined  weight. 
•        *        •       I*        • 

M898    ElectiveVocumentation  for  Flat- 
Size  Mailings 

(Text  of  current  M825;  in  1.1,  2.2,  2.3, 
3.1c.  3.4,  and  4.$,  replace  "M823"  with 
"M897";  in  1.2.  replace  "M825"  with 
"M898";  no  oth4r  change  in  text] 

[Delete  current  1^1827.] 

P    POSTAGE  AND  PAYMENT 
METHODS 


nf^T 


POOO    Basic  Infi>rmatioh 
POlO    General  I  Handards 
POll    Payment 

(In  1.5  and  2.3,  ijeplace  "third-class 
mail"  with  "Standard  Mail  (A)";  in  2.3. 
replace  "fourth-^lass"  with  "Standard 
Mail  (B)":  in  4.2  and  5.1,  change  the 
reference  form  "E370"  to  "E670";  in  5.0 
and  5.1,  replace  ^'special  (bulk]  third- 
class"  with  "Nonprofit  Standard  Mail"; 
no  other  change  in  text) 


P012    Documentation 

1.0    PURPOSE  AND  BASIC 
STANDARDS 


1.6    When  Required 

In  addition  to  the  correct  mailing 
statement  under  3.0,  docimientation  is 
required  for  a  First-Class  or  Standard 
Mail  mailing  in  which  all  pieces  are  not 
of  identical  weight  and  full  (>ostage  at 
the  applicable  rate  is  not  affixed  to  each 
piece,  for  all  mailings  paid  with  permit 
imprint  in  which  pieces  at  different 
rates  are  not  separated  when  presented 
to  the  USPS.  Documentation  also  must 
be  submitted  when  specified  by  the 
standards  for  the  rate  claimed. 

•  •        *        *        • 

2.0  BASIC  CONTENT  AND  FORMAT 

(Renumber  current  2.1  through  2.6  as 
2.2  through  2.7.  respectively,  and  add 
new  2.1  as  follows:] 

2.1  Standardized  Documentation 

Standardized  documentation  contains 
the  elements  described  in  2.2  through 
2.7.  as  applicable.  Documentation 
produced  by  Presort  Accuracy 
Verification  and  Evaluation  (PAVE)  or 
Manifest  Analysis  and  Certification 
(MAC)  software,  appropriate  for  the 
accompanying  class  of  mail  and  rate 
claimed,  is  considered  standardized 
docimientation  for  purposes  of  these 
standards. 

2.2  Format  and  Content 

Standardized  documentation 
includes:*  *  * 

*  •        •        •        • 

3.0    MAILING  STATEMENT 

(Add  to  the  end  of  the  section:]  *  *  • 
A  facsimile  mailing  statement  produced 
by  Presort  Accuracy  Verification  and 
Evaluation  (PAVE)  or  Manifest  Analysis 
and  Certification  (MAC)  software, 
appropriate  for  the  accompanying  class 
of  mail  and  rate  claimed,  is  considered 
a  USPS-approved  form  for  purposes  of 
these  standards. 

P013    Rate  Application  and 
Computation 

1.0    BASIC  STANDARDS 


1 .3    Determing  Single-Piece  Weight 

To  determine  single-piece  weight  in 
any  mailing  at  single-piece  rates,  in  a 
bulk  rate  mailing  at  Standard  Mail 
parcel  post  or  Special  Standard  Mail 
rates,  or  in  any  bulk  rate  mailing  of 
nonidentical-weight  pieces  (except  at 
Periodicals  rates],  weight  each  piece 
individually.  To  determine  single-piece 


weight  in  any  other  bulk  or  presort  rate 
mailing  (except  at  Periodicals  rates), 
compute  the  average  weight  of  a  single 
piece  by  weighing  a  sample  group  of  at 
least  10  randomly  selected  pieces  and 
dividing  the  total  sample  weight  by  the 
number  of  pieces  in  the  sample.  Express 
all  single-piece  weights  in  decimal 
pounds  rounded  off  to  four  decimal 
places. 

1.4  Afiixing  Postage— Single4>iece 
Rate  Mailings 

In  a  postage-affixed  single-piece  rate 
Express  Mail,  First-Class,  Priority  Mail, 
or  Standard  Mail  (A)  mailing,  or  in  any 
postage-affixed  Standard  Mail  (B) 
mailing,  the  mailer  must  affix  to  each 
piece  a  value  in  adhesive  stamps, 
prec^celed  stamps,  or  meter 
impressions  equal  to  at  least  the  postage 
required  for  the  piece.  (In  a  Standard 
Mail  bound  printed  matter  rate  mailing, 
the  postage  affixed  to  each  piece  must 
be  at  least  the  sum  of  the  applicable  per 
pound  charge  based  on  the  weight  of  the 
piece  plus  one  unit  of  the  applicable  per 
piece  charge.)  Less  than  the  correct 
amoimt  of  postage  may  be  affixed  only 
when  allowed  by  standard  or  specific 
USPS  authorization. 

1.5  Affixing  Postage— Other  Than 
Single-Piece  Rate  Mailings 

In  a  First-Gass,  Priority  Mail,  or 
Standard  Mail  postage-affixed  mailing  at ' 
other  than  a  single-piece  rate,  the  mailer 
must  affix  to  each  piece  a  value  in 
precanceled  stamps  or  meter 
impressions  that  equals  at  least  the  full 
amount  of  postage  at  the  applicable  rate; 
or 

a.  For  First-Ctass  and  Priority  Mail, 
the  applicable  postage  at  the  lowest  rate 
in  the  mailing  (or  a  lesser  amount  if 
authorized  under  P760)  if  all  additional 
postage  in  paid  at  the  time  of  mailing. 

b.  For  Standard  Mail  (A),  the 
minimum  per  piece  charge,  with  the 
pound  rate  charge  paid  with  permit 
imprint  under  the  applicable  standards; 
or  the  applicable  postage  at  the  lowest 
rate  in  the  mailing  (or  a  lesser  amount 
if  authorized  under  P760)  if  all 
additional  postage  is  paid  at  the  time  of 
mailing. 

c.  For  Standard  Mail  bound  printed 
matter,  the  postage  affixed  to  each  piece 
must  be  at  least  the  sum  of  the 
applicable  per  pound  charge  plus  one 
unit  of  the  applicable  per  piece  charge.  ^ 
*        •        *        »        * 

3.0  RATE  APPUCATION— 
PERIODICALS 

3.1  Rate  Elements 

Postage  for  all  Periodicals  includes  a 
pound  rate  charge,  a  piece  rate  charge. 
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and  any  discounts  and  reductions  for 
which  the  mail  qualifies  under  the 
corresponding  standards. 

3.2  Appi3ring  Pound  Rate 

Pound  rates  are  applied  to  the  weight 
of  the  mailpieces  in  the  mailing.  Regular 
and  preferred  outside-county  pound 
rates  are  based  on  the  weight  of  the 
advertising  portion  of  the  mail  sent  to 
each  postal  zone  (as  computed  hom  the 
office  of  entry)  and  the  weight  of  the 
nonadvertising  portion  without  regard 
to  zone.  In-county  pound  rates  consist 
of  a  delivery  office  zone  rate  and  a 
lyiiform  (unzoned)  rate  for  all  other 
eligible  mailpieces  delivered  within  the 
coimty  of  publication.  Publications 
Service  pound  rates  are  based  on  the 
weight  of  the  mail  sent  to  each  postal 
zone  (as  computed  from  the  office  of 
entry)  without  regard  to  advertising 
content.  The  minimum  pound  rate 
charge  for  any  zone  or  other  group  for 
which  a  per  pound  charge  is  computed 
is  1  unit  (1  pound)  of  the  pound  rate 
charge.  For  example,  three  2-ounce 
pieces  for  a  zone  are  subject  to  the 
minimum  1-pound  charge. 

3.3  Computing  Weight  of  Advertising 
Portion 

Advertising  content  is  a  postage  factor 
only  for  Regular  and  Preferred 
Periodicals.  The  poimd  rate  charge  is 
the  sum  of  the  charges  for  the  computed 
weight  of  the  advertising  portion  of 
copies  to  each  zone,  plus  an  additional 
flat  (unzoned)  charge  for  the  total 
weight  of  the  nonadvertising  portion  of 
all  copies  to  all  zones.  For  publications 
containing  advertising,  the  minimum 
pound  rate  charge  for  any  zone  to  which 
copies  are  mailed  is  1  unit  (pound)  of 
the  advertising  pound  rate  charge.  The 
minimum  pound  rate  charge  for  the 
nonadvertising  portion  is  that  which 
applies  to  all  weight  not  reported  in  the 
advertising  (zoned)  portion.  (Authorized 
nonprofit  rate  publications  with  an 
advertising  percentage  that  is  10%  or 
less  are  considered  100% 
nonadvertising.  When  computing  the 
pound  rates  and  the  nonadvertising 
adjustment,  use  "0"  as  the  "advertising 
percentage."  Authorized  nonprofit  rate 
publications  claiming  0%  advertising 
must  pay  the  nonadvertising  pound  rate 
for  the  entire  weight  of  all  copies  to  all 
zones.) ' 
•        •        •        *        * 

4.0  RATE  APPUCATION— 
STANDARD  MAIL  (A) 

4.1  Single-Piece  Rates 

(In  4.1a,  4.1b,  and  4.1c,  replace  "third- 
class"  with  "Standard  Mail  (A)"  and 


revise  the  opening  of  the  section  as 
follows:] 

Single-piece  rate  postage  is  based  on 
the  rate  that  applies  to  the  weight 
(postage)  increment  of  each  piece. 
Single-piece  rates  are  applied  differently 
depending  on  weight:  *  *  * 
•        »        *        *        • 

4.3    Bulk  Rates 

Bulk  rates  are  based  oi>  the  weight  of 
the  pieces  and  are  applied  differently  to 
pieces  weighing  under  or  equal  to  a 
"break  point"  and  those  weighing  more: 

a.  Pieces  weighing  0.2059  pound 
(3.2941  ounces)  or  less  (Automation  or 
Enhanced  Carrier  Route  rates),  0.2067 
pound  (3.3071  ounces)  or  less  (Regular 
rates),  or  0.2149  pound  (3.4383  ounces) 
or  less  (Nonprofit  rates),  are  subject  to 
the  minimum  applicable  rate  per  piece. 

b.  Pieces  weighing  more  than  0.2059 
pound  (3.2941  ounces)  (Automation  or 
Enhanced  Carrier  Route  rates),  0.2067 
pound  (3.3071  ounces)  (Regular  rates), 
or  0.2149  pound  (3.4383  ounces) 
(Nonprofit  rates),  are  subject  to  a  per 
piece  charge  plus  a  per  pound  charge 
based  on  the  weight  of  the  piece. 

5.0    RATE  APPUCATION— 
STANDARD  MAIL  (B) 


5.4    Special  Standard  Mail 

The  Special  Standard  Mail  rate  is 
charged  per  pound  or  fraction  thereof; 
any  fraction  of  a  poimd  is  considered  a 
whole  pound.  (Rate  application  is 
identical  for  the  single-piece  and  presort 
rates.)  For  example,  if  an  item  weighs 
4.225  pounds,  the  weight  (postage) 
increment  is  5  pounds.  The  minimum 
postage  rate  per  piece  is  that  for  a  piece 
weighing  1  pound. 
•        *        •        •        • 

7.0    COMPUTING  POSTAGE- 
PERIODICALS 


7.4    Pound  Rate 

To  compute  the  pound  rate  postage 
for  Regular  and  Preferred  outside- 
county  copies,  multiply  the  weight  of 
the  advertising  and  nonadvertising 
portions  by  the  corresponding  rates,  add 
the  unrounded  results,  and  subtract  any 
applicable  discounts.  To  compute  the 
pound  rate  postage  for  in-county  and 
Publications  Service  copies,  multiply 
their  total  weight  by  the  corresponding 
rate  per  pound. 
«        *        *  '     «        * 

7.6    Nonadvertising  Adjustment 

To  compute  the  nonadvertising 
adjustment  (where  applicable),  subtract 
the  advertising  percentage  fi-om  100, 


multiply  the  remainder  by  the 
nonadvertising  adjustment  per  piece, 
multiply  the  unrounded  product  by  the 
number  of  pieces,  and  round  off  the 
product  to  four  decimal  places. 
***** 

8.0    COMPUTING  POSTAGE- 
STANDARD  MAIL  (A) 


9.0    COMPUTING  POSTAGE- 
STANDARD  MAIL  (B) 

(In  9.1b  and  9.3.  replace  "fourth-class" 
with  "Standard  Mail  (B)";  in  9.4, 
replace  "R400"  with  "R600";  combine 
current  9.5  and  9.6  and  revise  as 
follows:] 

9.5    Permit  Imprint 

In  a  permit  imprint  mailing: 

a.  At  other  than  bulk  bound  printed 
matter  rates,  for  each  weight  increment 
multiply  the  number  of  pieces  by  the 
applicable  rate  per  piece,  rounding  off 
each  product  to  four  decimal  places. 
Add  the  products  and  round  up  the  total 
postage  to  the  nearest  whole  cent. 

b.  At  bulk  bound  printed  matter  rates, 
for  each  zone  multiply  the  total 
unrounded  weight  of  the  pieces  by  the 
applicable  rate  per  pound  (round  off 
each  product  to  four  decimal  places) 
and  multiply  the  number  of  pieces  by 
the  applicable  rate  per  piece  without 
rounding.  Add  the  pound  and  piece 
charges  and  round  up  the  total  postage 
to  the  nearest  whole  cent. 

POl  4    Refunds  and  Exchanges 

(In  2.3,  replace  "Firet-Class.  third-class 
single-piece,  and  fourth-class  mail" 
with  "First-Class  Mail,  single-piece  rate 
Standard  Mail  (A),  or  Standard  Mail 
(B)";  in  4.1,  replace  "First-Class  or  bulk 
third-class"  with  "First-Class  Mail  or 
bulk  rate  Standard  Mail  (A)";  in  4.12, 
replace  "Presorted  First-Class.  ZIP+4 
Presort,  or  one  of  the  Barcoded"  with 
"Automation":  in  4.13,  replace  "(Tjhird- 
[Cllass"  with  "Standard  Mail  (A)";  in 
4.13c,  replace  "3/5  presort,  basic  ZIP+4, 
or  one  of  the  Barcoded  minimum  per- 
piece  rates"  with  "Nonprofit  3/5 
presort,  Nonprofit  Basic  ZIP+4.  or  one  of 
the  Nonprofit  Barcoded  minimiun  per 
piece  rates  for  Nonprofit  Standard  Mail, 
or  an  Automation  minimum  per  piece 
rate  for  other  Standard  Mail  (A)";  in 
4.14d.  replace  "First-  or  third-class" 
with  "First-Class  or  Standard  Mail  (A)." 
delete  4.14e.  redesignate  4.14f  as  4.14e 
and  replace  "third-class"  with 
"Standard  Class  (A)";  delete  4.17c  and 
redesignate  4.17d  and  4.17e  as  4.17c 
and  4.17d.  respectively;  in  redesignated 
4.17d.  replace  "in  (b)  (and  (c)  and  (d). 
as  applicable)"  with  "in  (b)  (and  (c)  if 
applicable)";  no  other  change  in  text.] 
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P020    Postage^  Stamps  and  StaUonery 
P021    Station^  Bearing  Postage 
fin  1.1b.  replaOe  "special  bulk  tbird- 
ciass"  witb  "Npnprofit  Standard  Mail"; 
\fi  2.5b,  replace  "Express,  First-,  or 
tbird-class  mail"  with  "Express  Mail, 
First-Class,  or  Standard  Mail  (A);  in 
2.5a,  2.Sc,  and  2.5d.  replace  "third- 
class,"  "THIRD-CLASS,"  and  "third- 
class"  with  "Standard  Mail  (A)," 
"STANDARD  MAIL."  and  "Standard 
Mail  (A),"  respectively; no  other  change 
in  text.) 
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P023    Precanc^led  Stamps 

lln  1.2,  replace  "third-class"  with 
"Standard  Mail  (A)";  in  1.12,  replace 
"Third-class  Mfeil"  with  "Standard 
Mail";  in  3.5a,  ieplace  "third-class 
mail"  with  "Standard  Mail";  no  other 
change  in  text.)! 

P030    Postage  ifet^v  and  Meter 
Stamps 

(In  1.4,  replace  Vsecond-class"  with 
"Periodicals";  ift  1.5  and  1.5c,  replace 
"special  fourth-class"  with  "Special 
Standard  Mail";  in  4.8  and  4.9,  replace 
"third-  or  fourtl^-class"  with  "Standard 
Mail";  in  5.3a,  replace  "First-  or  third- 
class  mail"  witb  "First-Class  or 
Standard  Mail  (A)";  no  other  change  in 
text.) 

P040    Permit  Imprints 

(In  2.5  and  3.5bj  replace  "bulk  third- 
class  mail"  with  "bulk  rate  Standard 
Mail  (A)";  in  3.2.  replace  "(Slecond- 
(CJlass  Mail"  w^  "Periodicals";  in  3.3, 
replace  "[Tlhircl  and  (F)ourth  (Cllass" 
with  "Standard  Mail";  in  3.5a,  replace 
"third-  or  fourtl»-class"  with  "Standard 
Mail";  in  Exhibit  4.1a,  replace 
"Presorted, '  "Zl'+4  Presort,"  "Third- 
Class,"  "Bulk  R^te,"  "Fourth-Class," 
and  "Special  Foiirth-Class"  with 
"Presort,"  "FirstrClass  Mail  Auto," 
"Standard  Mail  (A),"  "Presort," 
"Standard  Mail  |B),"  and  "Special 
Standard  Mail,"  prespectively;  in  Exhibit 
4.1b.  replace  "Presorted,"  "Third-  and 
Fourth-Class,"  "Third-Class,"  "Bulk 
Rate,"  "Bulk  Ratfe  Car-Rt  Sort,"  "Bulk 
Rate,"  "Third-Clhss,"  "Fourth-Class," 
and  "Special  Fofrth-Class"  with 
"Presort,"  "Standard  Mail"  "Standard 
Mail  (A),"  "Pres«>rt,"  "Enhanced  Carrier 
Route,"  "Presortl"  "Standard  Mail  (A)," 
'Standard  Mail  (P),"  and  "Special 
Standard  Mail,"  respectively;  no  other 
change  in  text.] 

P070    Mixed  Clisses 
lln  1.1,  replace  "Ucond-.  third-,  or 
fourth-class"  widi  "Periodicals  or 
■Standard  Mail";  in  1,1, 1.2,  2.1,  2.2,  2.4, 
2.5,  2.5d,  2.6,  2.6  d,  2.7,  2.9,  2.9b,  and 


3.2,  replace  "First-  or  third  class"  with 
"First-Class  or  Standard  Mail  (A)";  in 

1.3,  2.7,  and  2.8,  replace  "third-class' 
with  "Standard  Mail  (A)";  in  2.0,  2.1, 
2.2,  2.4,  2.5,  2.6.  2.7,  2.9,  2.9a,  and  4.2, 
replace  "second-class"  with 
"Periodicals";  in  3.0,  replace  "third- 
and  fourth-class"  with  "Standard  Mail"; 
in  5.0  and  5.4,  replace  "spftial  fourth- 
class"  with  "Special  Standard  Mail";  no 
other  change  in  text.] 

Pi  00    First-aass  Mail 


2.0    RETAIL  SINGLE-PIECE  RATES 

{In  2.1.  replace  "regular"  with  "Retail.") 

»        *        »        •        » 

4.0  RETAIL  PRESORT  RATES 

4.1  Payment  Methods 

Postage  on  mailings  made  at  Retail 
Presort  First-Class  rates  must  be  paid 
with  meter  stamps,  permit  imprints,  or 
precanceled  postage,  subject  to  the 
corresponding  standards.  All  pieces  in  a 
mailing  must  be  paid  with  the.  same 
method  unless  otherwise  permitted  by 
standard  or  USPS  authorization. 

4.2  Postage  Affixed,  Generally 

Unless  permitted  by  other  standards 
or  authorized  by  the  USPS,  when 
precanceled  postage  or  meter  stamps  are 
used,  each  piece  must  bear  the  correct 
postage  at  the  Retail  First-Class  rate  for 
which  it  qualifies. 

[Delete  current  4.3,  4.4,  and  4.5,  and 
renumber  4.6  as  4.3.) 

*        •        *        •        •   . 

5.0  AUTOMATICWJ  RATES 

5.1  Payment  Methods 

Postage  on  mailings  made  at 
Automation  rates  must  be  paid  with 
meter  stamps,  permit  imprints,  or 
precanceled  postage,  subject  to  the 
corresponding  standards.  All  pieces  in  a 
mailing  must  be  paid  by  the  same 
method  unless  otherwise  permitted  by 
standard  or  USPS  authorization.  Permit 
imprints  may  be  used  for  mailings  of 
nonidentical-weight  pieces  only  if 
authorized  by  the  RCSC  serving  the 
mailing  post  office. 

5.2  Postage  Afiixed,  Generally 

Unless  permitted  by  other  standards 
(e.g.,  5.2c)  or  authorized  by  the  USPS, 
when  precanceled  postage  or  meter 
stamps  are  used,  only  one  pa)rment 
method  may  be  used  in  a  mailing  and 
each  piece  must  bear  the  correct  postage 
at  the  rate  for  which  it  qualified.  In  a 
metered  or  precanceled  stamp  mailing: 

a.  Each  piece  weighing  more  than  1 
ounce  must  bear  the  correct  amount  of 


additional  postage  to  pay  for  the 
additional  ounces. 

b.  Flat-size  pieces  must  bear  enough 
postage  to  include  the  nonstandard 
surcharge  if  applicable. 

c.  Each  piece  may  bear  postage  at  the 
lovrast  rate  appUcable  to  pieces  in  the 
mailing  if  all  additional  postage  is  paid 
at  the  time  of  mailing  by  advance 
deposit  account  or  by  a  meter  strip 
affixed  to  the  required  mailing 
statement. 

d.  Documentation  meeting  the 
standards  in  P012  must  be  presented 
with  the  mailing  statement  to  show  the 
number  of  pieces  at  each  rate  and  the  » 
computation  of  the  additional  postage 
due  for  pieces  not  bearing  full  postage 
at  the  applicable  rate  (i.e.,  the  difference 
between  what  the  pieces  bear  and  the 
correct  postage  at  the  rate  for  which 
each  qualifies). 

•        •        *      .■#••"■..■  * 

P200    Periodicals 

[In  1.3. 1.4. 1.9, 1.11, 1.12,  2.4,  and  4.0, 
replace  "second-class"  with 
"Periodicals";  in  1.9,  replace  "third-  or 
fourth-class"  with  "Standard  Mail"; 
revise  other  sections  as  follows:] 


2.0    MONTHLY  MAILINGS 
STATEMENT 


2.4    Waiving  Advertising  Rates 

[Revise  the  firet  sentence  to  read:] 

Instead  of  marking  a  copy  of  each 
issue  to  show  the  advertising  and 
nonadvertising  portions,  the  publisher 
may  pay  postage  at  the  advertising  zone 
rates  on  both  portions  of  all  issues  or 
editions  of  a  Periodicals  publication 
(except  a  requester  or  Publications 
Service  publication).  *  *  * 
[Delete  current  3.0  ftey  rates  were 
eliminated  as  of  11/1/95);  redesignate 
4.0  as  3.0;  delete  current  P300  and  P400 
but  incorporate  text  into  new  P600  as 
shown  below;  no  change  in  P50G.] 

P600    Standard  Mail 

1.0  BASIC  INFORMATION 

1.1  Payment  Method 

Subject  to  the  corresponding 
standards,  postage  for  single-piece  rate 
Standard  Mail  may  be  paid  by  any 
method;  postage  for  bulk  rate  Standard 
Mail  may  be  paid  with  meter  or  permit 
imprints.  Postage  for  bulk  rate  Standard 
Mail  (A)  may  also  be  paid  with 
precanceled  stamps.  Postage-affixed 
pieces  must  bear  the  correct  postage 
unless  excepted  by  standard.  A  permit 
imprint  may  be  used  for  mailings  of 


nonidentical-weight  pieces  only  if 
authorized  by  the  RCSC  serving  the 
office  of  mailing.  The  mailer  is 
responsible  for  proper  payment  of 
postage. 

1.2    Mailing  Statement 

The  mailer  must  submit  a  complete 
and  signed  mailing  statement,  as 
specified  in  P012,  with  every  Standard 
Mail  mailing  for  which  postage  is  paid 
with  a  permit  imprint  or  claimed  at  any 
bulk  rate. 

2.0  REGULAR.  NONraOFTT,  AND 
ENHANCED  CARRIER  ROUTE  RATES 

[Text  of  current  P300.2.0,  revised  as 
follows:] 

2.1  Identical'Weight  Pieces 

Bulk  mailings  of  identical-weight 
pieces  at  3/5  rates  may  have  postage 
affixed  at  the  respective  rate  to  each 
piece  in  the  mailing  with  additional 
postage  for  pieces  subject  to  the  basic 


presort  rate  paid  either  by  an  advance 
deposit  accoimt  or  with  a  meter  strip 
affixed  to  the  back  of  the  accompanying 
mailing  statement.  The  3/5  presort  rate 
pieces  and  carrier  route  presort  or  walk- 
sequence  rate  pieces  may  not  be  part  of 
the  same  mailing  nor  (except  under 
D600)  reported  on  the  same  mailing 
statement. 


3.0  AUTOMATION  RATES 

[Text  of  current  P300.3.0,  revised  as 
follows:] 

3.1  Method 

(Revise  the  first  sentence  to  read:] 

Postage  on  mailings  made  at  all 
Automation  and  Nonprofit  ZIP-t-4  and 
Barcoded  rates  must  be  paid  with  meter 
stamps,  permit  imprints,  or  precanceled 
postage,  under  applicable  standards. 


P700    Special  Postage  Payment 
Systems 

P710    Manifest  Mailing  System  (MMS) 

[In  1.0,  replace  "second-class"  with 
"Periodicals";  in  2.6  and  3.1,  replace 
"First-  or  third-class"  with  "Firet-Class 
or  Standard  Mail  (A)";  in  Exhibit  3.1, 
replace  "Third-Class"  with  "Standard 
Mail  (A)";  combine  and  revise  current 
3.3  and  3.4  as  shovtrn  below  and 
renumber  current  3.5  as  3.4;  no  other 
change  in  text.) 


3.3    Rate  Category  AbbreviatiiHis— 
Letter-Size  Mail 

Keylines  on  letter-size  First-Class 
Mail  or  bulk  Standard  Mail  (A)  must  use 
only  the  rate  category  abbreviations  in 
3.3a  or  3.3b,  respectively.  All  mailpieces 
that  qualify  for  more  than  one  rate  of 
postage  must  show  each  rate  category 
abbreviation,  separated  by  a  "/"  (slash) 
(e.g..  ZP/DS). 


Code 


Rate  category 


a  nrst^lass  Mail 


AC 
AV 
AT 
AF 
AB 
RP 


AUTOMATION  CARRIER  ROUTE 
AUTOMATION  S-DIGIT  [Letters] 
AUTOMATION  3-DIGIT  [Letters] 
AUTOMATION  3/5  [Rats) 
AUTOMATION  BASIC 
RETAIL  PRESORT 


b.  Standard  Mall  (A) 


AC 
AV 
AT 
AF 
AB 
RA 
RB 
EB 
EH 
ES 
ZB 
TB 
BB 
ZP 
ZN 
ST 
HD 
CP 
FD 
BA 
DB 
OS 
DO 


AUTOMATION  CARRIER  ROUTE 

AUTOMATION  5-DIGIT  [Letters] 

AUTOMATION  3-DIGIT  [Letters) 

AUTOMATION  3/5  [Flats] 

AUTOMATION  BASIC 

REGULAR  3/5 

REGULAR  BASIC 

ENHANCED  CARRIER  ROUTE  BASIC 

ENHANCED  CARRIER  ROUTE  HIGH  DENSITY 

ENHANCED  CARRIER  ROUTE  SATURATION 

NONPROFIT  5-DIGIT  ZIP+4  BARCODED 

NONPROFIT  3-DIGIT  ZIP+4  BARCODED 

NONPROFIT  BASIC  ZIP+4  BARCODED 

NONPROFIT  3/5  ZIP+4 

NONPROFIT  BASIC  ZIP+4 

NONPROFIT  SATURATION  WALK  SEQUENCE 

NONPROFIT  125-PIECE  WALK  SEQUENCE 

NONPROFIT  CARRIER  ROUTE 

NONPROFIT  3/5  PRESORT 

NONPROFIT  BASIC  PRESORT 

DESTINATION  BMC 

DESTINATION  SCF 

DESTINATION  DELIVERY  UNIT 


Standard  Mail";  no  other  change  in 


P720    Optional  Procedure  (OP)  Mailing     ^ 
System 

(In  1.1.  replace  "First-,  third-,  and 
fourth-class"  with  "First-Class  and 


text. 


P750    Plant-Verified  Drop  Shipment 
(PVDS) 

(hi  1.1, 1.2b,  1.3a,  2.4,  2.6,  2.12a,  and 
5.1,  replace  "[S]econd-class"  with 
"Periodicals";  in  1.2c,  2.5,  and  2.11, 
replace  "(Tlhird-  and  (Fjourth-class" 
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with  "Standard!Mail":  in  1.3b,  2.2e,  and 
2.5,  replace  "third-  or  fourth-class"  with 
"Standard  Mail";  in  2.7,  2.9,  2.12b,  5.2. 
and  6.0,  replace  (Tjhird-[C]lass  "with 
"Standard  Mail  (A)";  in  2.8,  2.12c,  5.3, 
7.0.  and  7.2.  rejjlace  "(Flourth-(C|lass" 
with  "Standard  Mail  (B)";  no  other 
change  in  text.) 


P760    First-Cl<^s  or  Standard  Mail 
Mailings  With  Different  Postage 
Payment  Methods 

[In  1.1  and  4.1.  Replace  "First-  or  third- 
class"  with  "First-Class  or  Standard 
Mail  (A)";  in  3.^e,  3.2,  and  3.3a,  replace 
"third-class"  wikh  "Standard  Mail  (A)"; 
in  3.3a,  replace  I'Presorted  First-Class" 
with  "Retail  Presort  First-Class";  in 
Exhibit  4.6.  replace  "First-Class  and 
Third-Class  ZIP+4  Barcoded,"  "ZIP+4 
Barcoded."  and  "3rd"  with  "First-Class 
and  Standard  M^il  Automation  and 
Barcoded";  "Automation  or  Barcoded," 
and  "STD,"  respectively;  revise  2.0  as 
shown  below;  na  other  change  in  text.] 
*        •        •        •        * 

2.0  POSTAGE  I 

2.1  Payment  fir  Metered  Pieces — 
First-aass 

Metered  pieced  in  a  combined  mailing 
must  bear  posta^  for  the  first  ounce  at 


an  Automation  rate  for  which  the  pieces 
ar6  eligible  and,  if  applicable,  the  full 
amoimt  of  postage  due  for  additional 
ounces.  Additional  postage  due  for 
metered  pieces  in  a  combined  mailing  is 
deducted  from  the  mailer's  advance 
deposit  accoimt. 

2.2  Payment  for  Metered.Pieces — 
Standard  Mail  (A) 

Metered  pieces  in  a  combined  mailing 
must  bear  postage  at  an  Automation  rate 
(or,  in  combined  Nonprofit  mailings 
only,  at  a  Nonprofit  rate)  for  which  the 
pieces  are  eligible.  Additional  postage 
due  for  metered  pieces  in  a  combined 
mailing  is  deducted  firom  the  mailer's 
advance  deposit  account. 

2.3  Payment  for  Precanceled  Pieces^ 
First-Class 

Pieces  with  precanceled  stamps  in  a 
combined  mailing  must  bear  postage  for 
the  first  ounce  in  any  denomination  of 
precanceled  stamp  permitted  in  an 
Automation  rate  mailing  and  the  full 
applicable  amount  of  postage  due  for 
additional  ounces.  Additional  postage 
due  for  precanceled  stamp  pieces  in  a 
combined  mailing  is  deducted  from  the 
mailer's  advance  deposit  account. 


2.4  Payment  fi>r  Precanceled  Pieces — 
Standard  Mail  (A) 

Pieces  with  precanceled  stamps  in  a 
combined  mailing  must  bear  postage  in 
any  denomination  of  precanceled  stamp 
permitted  in  an  Automation  rate  or 
Nonprofit  Barcoded  rate  mailing. 
Nonprofit  postage  may  appear  only  on 
pieces  in  a  Nonprofit  rate  mailing  that 
are  eligible  for  and  claimed  at  a 
Nonprofit  rate.  Additional  postage  due 
for  precanceled  stamp  pieces  in  a 
combined  mailing  is  deducted  from  the 
mailer's  advance  deposit  account. 

2.5  Permit  Imprint-^irst-Class  and 
Standard  MaU  (A) 

Pieces  in  a  combined  mailing  may 
bear  the  permit  imprint  of  the  mailer  or 
the  mailer's  clients.  Postage  for  the 
permit  imprint  part  of  a  combined 
mailing  must  be  paid  by  the  advance 
deposit  account  maintained  or 
combined  mailings.  Postage  is  deducted 
only  from  this  account,  regardless  of  the 
permit  nimibers  or  company  permit 
imprints  on  pieces  in  a  combined 
mailing. 

R    Rates  and  Fees 

ROOO    Stamps  and  Stationery 

1.0    PLAIN  STAMPED  ENVELOPES 


Regular 


Single  

Window 

Special 

Regular' 

Buk  Rate: 

Regular 

Nonprofit 

Regular 

Nonprofit 

Sngl.  Wndw 


Quantity  and  price 


Kind 


Size« 


6% 
10 

6% 
10 

6% 
10 

10 
6% 

10 
6% 

10 


Denomination 
or  value 


$0.32 
0.32 
0.32 
0.32 
0.32 
0.32 

0.10 
0.05 
0.05 
0.05 
0.05 


Each  (less 
than  500) 


$0.38 
0.38 
0.38 
0.38 
0.38 
0.38 


^  Size  10  indude^all  intermediate  sizes  through  10. 

2  Envelopes  with  multicolor  indicia  such  as  a  Love  stamp  or  a  hologram. 


500 


$168.20 
172.00 
169.00 
173.00 
170.50 
175.00 

62.00 
33.20 
37.00 
34.00 
38.00 


1.000 


$336.40 
344.00 
338.00 
346.00 
341.00 
350.00 

124.00 
66.40 
74.00 
68.00 
76.00 


2.0    PERSONA 
ENVELOPES 


i: 


Regular 


Single  

Window 

Special 

Regular* 

BukRate: 

Regular .. 

Nonprofit 


ZED  STAMPED 


Quantity  and  price 


Kind 


Size^ 


6% 
10 

10 

6% 

10 

10 
6% 


Denomination 
or  value 


$0.32 
0.32 
0.32 
0.32 
0.32 
0.32 

0.10 
0.05 


50 


$19.00 
19.20 
19.10 
19.30 
19.00 
19.20 


500 


$172.60 
176.40 
173.40 
177.40 
174.90 
179.40 

66.40 
37.60 


1,000 


$345.20 
352.80 
346.80 
354.80 
349.80 
358.80 

132.80 
75.20 
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Quantity  and  price 

Kind 

Size' 

Denomination 
or  value 

50 

500 

1.000 

Raouldr                  

10 

6% 

10 

0.05 
0.05 
0.05 

- 

41.40 
38.40 
42.40 

82.80 

Mnnnrarit                                                        

76.80 

Sngl.  Wndw 

84.80 

'  Size  10  includes  all  intemiediate  sizes  through  10. 

2  Envelopes  with  multicolor  indicia  such  as  a  Love  stamp  or  a  hologram. 


3.0    POSTAL  CARDS 

Postal  cards  in  sheets,  per  sheet — 
$8.40. 


Denomi- 
nation 

Description 

$0.21  

0.21  

0.42 

Domestic  regular  or  commemora- 
tive, cut  single  card. 

Domestic  regular,  sheet  of  40. 

Domestic  regular,  douHAe  reply- 
paid  card. 

4.0    POSTAL  STAMPS 


Purpose 


Regular  Postage 


Precanceled  Postage— BuH( 
Rate  First-Class  and 
Standard  Mail  (A). 

Comemorative 


Form 
Panes  of  up  to  100  

Booklets 

Coils  of  100  $0.20.  .23  (ad- 
ditional oz.  postage).  .32.. 

Coils  of  500 

Coils  of  3.000,  Coals  of 
10,000. 

Coil  of  500.  3,000.  and 
10,000. 

Panes  of  up  to  50  

20-Stamp  Booklets 


Denomination 


$0.01,  .02.  .03,  .04,  .05,  .10.  .20,  .23.  .25.  29,  .30.  .32,  .35.  .40,  .45.  .46.  .50.  .52. 

.55.  .60,  .75,  .78.  $1.  $2.  $3.  $5,  $10.75. 
$0.20  ($2.00  booklet).  $0.32  ($3.20  or  $6.40  txsoklets). 


$0.01,  .02,  .03,  .04,  .05,  .10,  .20.  23.  .32.  $1. 
$0.01.  .02,  .03,  .04,  .05,  .10,  .20,  23.  .32  $0.05.  .32. 

Various  nondenominated;  available  only  to  permit  holders. 


$0.32  or  other  denominations,  including  international  rates,  as  announced. 
$0.32  ($6.40.  booklets). 


RlOO    First-Class  Mail 

1.0  RETAIL  SINGLE-PIECE  RATES 

1.1  Cards 

Single  and  double  postal  cards  and 
postcards  meeting  the  standards  in  ClOO 
and  El  10: 
Single — $0.21  each 
Double — 0.42  ($0.21  each  part) 

1.2  Letters,  Flats,  and  Parcels 

Letters,  flats,  and  parcels  (i.e.,  matter 
not  eligible  for  card  rates);  surcharge 
might  apply  under  9.0: 
First  ounce  or  fraction  of  an  oimce — 

$0.32 
Each  additional  ounce  or  fraction  of  an 

ounce — 0.23 

2.0  RETAIL  PRESORT  RATES 

2.1  Cards 

Single  and  double  postal  cards  and 
postcards  meeting  the  standards  in  ClOO 
and  El  10:  $0,190  each. 

2.2  Letters,  Flats,  and  Parcels 

Letters,  flats,  and  parcels  (i.e.,  matter 
not  eligible  for  card  rates);  surcharge 
might  apply  under  9.0: 
First  ounce  or  fraction  of  an  ounce: 
(For  pieces  weighing  not  more  than  2 

ounces)— $0,300 


(For  pieces  weighing  more  than  2 

ounces) — 0.254 
Each  additional  ounce  or  fraction  of  an 

ounce — 0.230 

3.0  AUTOMATION  BASIC  RATES 

3.1  Cards 

Single  and  double  postal  cards  and 
postcards  meeting  the  standards  in  ClOO 
and  EllO:  $0,175  each. 

3.2  Letter-Size  Pieces 

Letter-size  pieces  other  than  cards: 
First  ounce  or  fraction  of  an  ounce: 
(For  pieces  weighing  not  more  than  2 

ounces)— $0,270 
(For  pieces  weighing  more  than  2 
ounces)— 0.224 
Each  additional  ounce  or  fraction  of  an 

ounce— 0.230 

3.3  Flat-Size  Pieces 

Surcharges  might  apply  under  9.0: 
First  ounce  or  fraction  of  an  oimce: 
(For  pieces  weighing  not  more  than  2 

ounces)— $0,290 
(For  pieces  weighing  more  than  2 

ounces) — 0.244 
Each  additional  ounce  or  fraction  of  an 

ounce— 0.230 


4.0  AUTOMATION  3-DIGIT  RATES 

4.1  Cards 

Single  and  double  postal  cards  and 
postcards  meeting  the  standards  in  ClOO 
and  EllO:  $0,155  each. 

4.2  Letter-Size  Pieces 

Letter-size  pieces  other  than  cards: 
First  ounce  or  fraction  of  an  ounce: 
(For  pieces  weighing  not  more  than  2 

ounces)— $0,250 
(For  pieces  weighing  more  than  2 

ounces)— 0.204 
Each  additional  ounce  or  fraction  of  an 

ounce— 0.230 

5.0  AUTOMATION  5-DIGIT  RATES 

5.1  Cards 

Single  and  double  postal  cards  and 
postcards  meeting  the  standards  in  ClOO 
and  EllO:  $0,140  each. 

5.2  Letter-Size  Pieces 

Letter-size  pieces  other  than  cards: 
First  ounce  or  fraction  of  an  ounce: 
(For  pieces  weighing  not  more  than  2 

ounces)— $0,235 
(For  pieces  weighing  more  than  2 

ounces) — 0.189 
Each  additional  ounce  or  fraction  of  an 

ounce— 0.230 


UMI 
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6.0    AUTOMAtlON  3/5  RATES  (FLAT- 
SIZE  PIECES) 

Surcharges  m^ht  apply  under  9.0: 
First  ounce  or  fraction  of  an  ounce: 

(For  pieces  weiring  not  more  than  2 

ounces) — $0,370 
(For  pieces  weiring  more  than  2 

ounces) — 0.224 


Each  additional  ounce  or  fraction  of  an 
ounce— 0.230 

7.0  AUTOMATION  CARRIER  ROUTE 
RATES 

7.1  Cards 

Single  and  double  postal  cards  and 
postcards  meeting  the  standards  in  ClOO 
and  EllO:  $0,137  each. 


7.2    Letter-Size  Pieces 

Letter-size  pieces  other  than  cards: 
First  ounce  or  fraction  of  an  ounce: 
(For  pieces  weighing  not  more  than  2 

ounces) — $0,232 
(For  pieces  weighing  more  than  2 

ounces) — 0.186 
Each  additional  ounce  or  fraction  of  an 

ounce — 0.230 


Retail 


Automation 


Letters,  flats,  and  parcels  weight  not 
over  (ounces): 
1 ' 


2.. 

3„ 

4  .. 

5„ 

6„ 

7  .. 

8.. 

9.. 

10 

11 


Postcards  Postal  Cjards: 

Single 

Dout)le2  .... 


Single- 
piece 


$0.32 
0.55 
0.78 
1.01 
124 
1.47 
1.70 
1.93 
2.16 
2.39 
2.62 

021 
0.42 


Presort 


Basic  (let- 
ters) 


$0,300 
0.530 
0.714 
0.944 
1.175 
1.404 
1.634 
1.864 
2.094 
2.324 
2.554 

0.190 
0.380 


$0270 

0.500 

0.684 

0.914 

(=*) 

o 

w 
w 

0.175 


3-digit  (let- 
ters) 


$0250 

0.480 

0.664 

0.894 

(^ 

P) 

(3) 

P) 

P) 

P) 

P) 

0.156 


5HJigit  (let- 
ters) 


$0235 

0.465 

0.649 

0.879 

P) 

P) 

(^ 

P) 

P) 

P) 

P) 

0.140 


Carrier 
route  (let- 
ters) 


$0232 

0.462 

0.646 

0.876 

P) 

P) 

P) 

P) 

P) 

(») 

P) 

0.137 


Basic 
(flats) 


$0290 
0.520 
0.704 
0.934 
1.164 
1.394 
1.624 
1.854 
2.084 
2.314 
2.544 


3/5  (flats) 


$0,270 
0.500 
0.684 
0.914 
1.144 
1.374 
1.604 
1.834 
2.064 
2.294 
2.524 


'  burcnarges  rm^it  apply. 

^Rates  shown  i^ply  to  each  single  or  double  postcard  when  originally  mailed;  reply  half  of  double  postcards  must  bear  fuH  postage  at  applica- 
ble rates  when  retimed.  K—tr-      -t^ 

3  Weight  not  to  exceed  3.4383  oz. 


Summary  of  First-Class  Rates 

[Renumber  current  10.0  as  8.0:  no 
change  in  text.)  [ 

9.0    NONSTANDARD  SURCHARGE 

Retail  single-pjece  rate  pieces,  each 
$0.11. 

Retail  Presort  4nd  Automation  rate 
pieces,  each:  $0.65. 

(Renumber  curr«it  12.0  through  14.0  as 
10.0  through  12.t;  no  change  in  text.] 

R200    Periodicals 

(Renumber  current  1.0  through  7.0  as 
2.0  through  8.0;  insert  new  1.0  and 
revise  current  text  as  shown  below:] 

1.0  PUBUCAT^NS  SERVId  RATES 

1.1  Pound  Rates 


Presort  level 

Basic 

Carrier  Route _ 


Rate 


$0,147 
0.083    8 


Zone 

Rate 

7 

0420 

8 „ 

0.462 

Pound  rates,  p 

tT  pound  or  fraction: 

Zor 

e 

Rate 

Delivery  Office  

$0  108 

SCF 

0  129 

1  &  2  ..„ 

3,  4  &  5 

6.  7  &  8 



0.150 
0.193 
0311 



1.2    Piece  Rates 

Per  addressed 

>iece: 

1.3  Delivery  Office  Zone  Pieces 

For  each  addressed  piece  claimed  in 
the  pound-rate  portion  at  the  delivery 
office  zone  rate,  the  discount  is  $0,021. 

1 .4  SCF  Zone  Pieces 

For  each  addressed  piece  claimed  in 
the  poimd-rate  portion  at  the  SCF  zone 
rate,  the  discount  is  $0,011. 

2.0  REGULAR  RATES 

2.1  Pound  Rates 

Pound  rates  are: 

For  the  nonadvertising  portion — 
$0,194  per  pound  or  fraction. 

For  the  advertising  portion,  per  pound 
or  fraction: 


2.2    Piece  Rates 

Per  addressed  piece: 


Presort  level 

Regu- 
lar 

Barcoded 
(letter- 
size) 

Barcoded 
(flat-size) 

Basic  

3/5 

Carrier  route 
High  density 
Saturation  ... 

$0,272 
0217 
0.166 
0.159 
0.146 

$0226 
0.188 

$0,237 
0.188 

Zone 

Rate 

Delivery  Office 

SCF 

1  &  2 

3 

4 

5 

6 

$0218 
0.239 
0.259 
0268 
0294 
0.332 
0.372 

2.3  Nonadvertising  Adjustment 

For  each  1%  of  nonadvertising 
content,  the  nonadvertising  adjustment 
is  $0.00066  per  piece. 

2.4  Delivery  Office  Zone  Pieces 

For  each  addressed  piece  claimed  in 
the  pound-rate  portion  at  the  delivery 
office  zone  rate,  the  discount  is  $0,021. 

2.5  SCF  Zone  Pieces 

For  each  addressed  piece  claimed  in 
the  pound-rate  portion  at  the  SCF  zone 
rate,  the  discount  is  $0,011. 
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6.0  SCIENCE-OF-AGRICULTURE 
RATES 

6.1  Pound  Rates 

Pound  rates  are: 

For  the  nonadvertising  portion — 
$0,194  per  pound  or  fraction. 

For  the  advertising  portion,  per  pound 
or  fraction: 


(Delete  current  R300  and  R400.  revise  and 
redesignate  text  of  current  R300  and  R400  as 
parts  of  new  R600  as  shown  below;  no 
changes  in  R500.] 

R600    Standard  Mail 

1.0    REGULAR  STANDARD  MAIL 
SINGLE-PIECE  RATES 


Zone 


Delivery  Office 

SCF 

1&2  


4 
5 
6 

7 
8 


Rate 


$0,135 
0.143 
0.159 
a268 
0294 
0.332 
0.372 
0.420 
0.462 


6.2    Piece  Rotes 

Per  addressed  piece: 


Presort  level 

Regu- 
lar 

Barcoded 
(letter- 
size) 

Barcoded 
(Flat- 
Size) 

Basic  

3/5 

$0,272 
0217 
0.166 
0.159 
0.146 

$0226 
0.188 

$0237 
0.188 

Carrier  route 
High  density 
Saturation  ... 

6.3  Nonadvertising  Adiustment 

For  each  1%  of  nonadvertising 
content,  the  nonadvertising  adjustment 
is  $0.00066  per  piece, 

6.4  Delivery  Office  Zone  Pieces 

For  each  addressed  piece  claimed  in 
the  pound-rate  portion  at  the  delviery 
office  zone  rate,  the  discount  is  $0,021. 

6.5  SCF  Z«me  Pieces 

For  each  addressed  piece  claimed  in 
the  pound-rate  portion  at  the  SCF  zone 
rate,  the  discount  is  $0,011. 

7.0    APPUCATION  FEES 

Original  entry"$305.00. 
Publications  Service  entry— $305.00 
News  agent  registry"$50.00. 
Additional  entry"$85.00. 
Reentry"$50.00. 


Entry  discount 


Weight 


Not  exceeding  1  oz 

Over  1  oz.,  but  not  exceeding  2  oz  .... 
Over  2  oz.,  but  not  exceeding  3  oz  .... 
Over  3  oz.,  but  not  exceeding  4  oz  .... 
Over  4  oz.,  but  not  exceeding  5  oz  .... 
Over  5  oz.,  but  not  exceeding  6  oz  .... 
Over  6  oz.,  IXJt  not  exceeding  7  oz  .... 
Over  7  oz.,  but  not  exceeding  8  oz  .... 
Over  8  oz.,  but  not  exceeding  9  oz  .... 
Over  9  oz.,  txit  not  exceeding  10  oz  .. 
Over  10  oz.,  but  not  exceeding  11  oz 
Over  11  oz.,  but  not  exceeding  13  oz 
Over  13  oz.,  but  not  less  than  16  oz  . 


Rate 


$0.32 
0.55 
0.78 
1.01 
124 
1.47 
170 
1.93 
2.16 
2.39 
2.62 
2.90 
2.95 


2.0    KEYS  AND  IDENTIFICATION 
DEVICES 


Weight 


Not  exceeding  2  oz  

Over  2  oz.,  tMjt  not  exceeding  4  oz  .... 
Over  4  oz.,  but  not  exceeding  6  oz  .... 
Over  6  oz.,  but  not  exceeding  8  oz  .... 
Over  8  oz.,  but  not  exceeding  10  oz  .. 
Over  10  oz.,  but  not  exceeding  12  oz 
Over  12  oz.,  but  not  exceeding  14  oz 
Over  14  oz.,  but  less  than  16  oz 


Rate 


$0.99 
1.54 
2.09 
2.64 
3.19 
3.74 
429 
4.84 


3.0  REGULAR  STANDARD  MAIL 
BULK  RATES 

3.1  Letter-Size  Minimum  Per  Piece 
Rates— Pieces  0.2067  lb.  (3.3071  oz.)  or 
less 


Entry  discount 

Basic 

3/5 

None    

$0,261 
0248 
0244 

$0219 

DIVIO  ••••••••»••■••••••••••••••••••"••• 

SCF 

0.206 
0.202 

3.2    Nonletter-Size  Minimum  Per  Piece 
Rates— Pieces  0.2067  lb.  (3.3071  oz.)  or 
less 


Entry  discount 

Basic 

3/5 

None 

$0,305 

$0,237 

Entry  discount 

Basic 

3/5 

BMC  •........••••.••■>•»••••—• 

SCF 

0.292 
0288 

0.0224 
0.220 

3.3    Piece/Pound  Rates-^-Pieces  More 
Than  0.2067  lb.  (3.3071  oz.) 


Basic 

3/5 

Per  Piece  Rates* 

$0,163 

plus: 

$0,687 

0.626 

0.606 

$0,095 

Per  Pound  Rates*  (ind. 
entry  discount  H  appl.): 
None 

plus: 
$0,687 

BMC  «• "•• 

SCF  

0.626 
0.606 

*Each  piece  is  subject  to  both  a  piece  and  a 
pound  rate. 

4.0  ENHANCED  CARRIER  ROUTE 
STANDARD  MAIL  BULK  RATES 

4.1  Minimum  Per  Pieces  Rates — 
Pieces  0.2059  lb.  (3.2941  oz.)  or  less 


Entry  discount 

Basic 

High 
dwtsity 

Satura- 
tion 

None  -. 

BMC 

$0,155 
0.142 
0.137 
0.132 

$0,148 
0.135 
0.130 
0.125 

$0,135 
0.122 

SCF 

0.177 

Delivery  Unit  

0.112 

4.2    Piece/Pound  Rates— Pieces  More 
Than  0.2059  lb.  (3.2941  oz.) 


Per  Piece 

Rates* 

Per  Pound 

Rates*  (ind. 

entry  discount 

if  appl.): 

None 

BMC  

SCF  

Delivery  Unit  .. 


Basic 


$0,050 


plus 
0.510 
0.446 
0.425 
0.399 


High 
density 


$0,043 


plus 
0.510 
0.446 
0.425 
0.399 


Satura- 
tion 


$0,030 


plus 
0.510 
0.446 
0.425 
0.399 


•  Each  piece  is  subject  to  both  a  piece  and 
a  poimd  rate. 

5.0  AUTOMATION  STANDARD  MAIL 
BULK  RATES 

5.1  Letter-Size  Minimum  Per  Piece 
Rates— Pieces  0.2059  lb.  (3.2941  oz.)  or 
Less 


None 

BMC  

SCF  

Delivery  Unit 


Basic 


$0,175 
0.162 
0.158 


3-Digit 


$0,168 
0.155 
0.151 


5-Diget 


$0,510 
0.137 
0.133 


Carrier  route 


$0,141 
0.128 
0.124 
0.119 
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5.2 
Rai 


Fbit-Sizt  Minunum  Per  Piece 

1 0.2059  lb.  (3.2941  m.)  or 


Rates— Piece*  ( 
LeM  j 


5.3    Flat-Size  Piece/Pound  Rates- 
Pieces  More  Than  0.2059  lb.  (3.2941 
oz.) 


^   ,  . 

Basic 

3/5 

SCF 

0.429 

0429 

Entry  dtedount 


None 
SCF.. 


Basic 


$0237 
0.224 
0.220 


3/5 


$0,190 
0.177 
0.173 


Per  Piece  Rates*  

Per  Pound  Rates*  ind. 
entry  discount  if  appi.): 
None 

tjMO   »..,..,„..„ 


Basic 


$0,132 

plus 
0.510 
0.449 


3/5 


*  Each  piece  is  sufoiect  to  t>oth  a  piece  and 
a  pound  rate. 

$0,085    6.0    NONPROFIT  STANDARD  MAIL 
BULK  RATES 

f^    6.1    Letter-Size  Minimum  Per  Piece 
0  f  ]0    Rates-^>ieces  0.2149  lb.  (3.4383  oz.)  or 
0*«9    Less 


Nonautomation  rates 


Entry  ^iscount 


None 

SCF  

Delivery  Unit 


$0,124 
0.112 
0.106 
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$0,111 
0.099 
0.093 


Carrier 
route 


$0,066 
0.074 
0.068 
0.063 


Satura- 
tion W-S 


Note:  See  C810  tor  additionai  weight  restrictions  for  automation  rates. 


$0,083 
0.071 
0.065  „ 
0.060  B 


Automation  rates 


Basic 
ZIP+4 


$0,117 
0.105 
0.099 


3«  ZIP+4 


$0,107 
0.095 
0.089 


Basic 
barooded 


$0,106 
0.094 
0.088 


3-digit 
tMtfcoded 


$0,101 
0.089 
0.083 


5<iigit 
t)arcoded 


$0,093 
0.081 
0.075 


I 


6.2    Nonletteil-Size  Minimum  Per  Piece 
Rales— Pieces  p.2149  lb.  (3.4383  oz.)  or 
Less 


Nonautomation  rates 


Automation  rates 


Entry  discount 


None  ............ 

IMflw  ..» 

SCF  .„ 

OelveryUnit 


$0,175 
0.163 
0.157 


3/5 


$0,161 
0.149 
0.143 


Canier 
route 


$0,128 
0.116 
0.110 
0.105 


125-PC 
W-S 


$0,126 
0.114 
0.106 
0.103 


Satura- 
tion 
W-S 


$0,121 
0.106 
0.103 
0.098 


Basic 
ZIP+4 


i 


3/5 
ZIP+4 


Basic 
txtfcoded 


$0,149 
0.137 
0.131 


3-digit 
barooded 


3/5-<Jigit 
barcoded 


$0,143 
0.131 
0.125 


Note:  Each  pie|»  is  sUjject  to  txXh  a  piece  and  a  pound  rate.  Automation  rates  are  available  only  tor  automation-compatible  flats  (see  C82(^. 

6.3    Piece/Pound  Rates— Pieces  Mwe  Than  0JS149  Ih.  (3.4383  oz.) 


Per  Piece  Rates* 

Per  pound  rates  Xinci.  entry 
dncount  if  app( ): 
None _., 

SCF 

Delivery  Unit 


Nonautomation  rates 


$0,074 

plus 
0.470 
0.410 
0.386 


3/5 


$0,060 

plus 
0.470 
0.410 
0.386 


Carrier 
route 


$0,027 

plus 
0.470 
0.410 
0.386 
0.362 


125-PC 
W-S 


$0,025 

plus 
0.470 
0.410 
0.386 
0.362 


Sabira- 

tionW- 

S 


Automation  rates 


Basic 
ZIP+4 


$0,020 

plus 
0.470 
0.410 
0.386 
0.362 


3/5 
ZIP+4 


Basic 
t>arcoded 


$0,048 

plus 
0.470 
0.410 
a386 


3-Digit 
barcoded 


3/5-Digit 
t>arcoded 


$0,042 

plus 
0.470 
0.410 
0.386 


•Each  piece  subject  to  botha  piece  and  a  pound  rate.  Automation  rates  are  available  only  for  automation-compatible  flats  (see  C820) 


7.0    PARCEL  ijoST 

[Insert  text  and  ^tes  from  current 
R400.1.0  with  njo  change.] 

8.0  BOUND  P<IINTED  MATTER 

8.1  Single-Pie<%  Rates 

(Insert  text  and  rates  from  current 
R400.2.0  with  njo  change.)  .     ^^ 

8.2  BulkRatei 

[Insert  text  and  rates  from  current 
R400.3.0  with  np  change.) 


8.3    Bulk  Rate  Computed  Postage 
Amount  With  Postage  Affixed 

[Insert  text  and  rates  from  current 
R400.4.0  with  no  change.) 

9.0    SPECL\L  STANDARD  MAIL 
RATES 

[Insert  text  and  rates  from  current 
R400.5.0  with  no  change.) 

10.0    LIBRARY  RATES  , 4^, 

[Insert  text  and  rates  from  current 
R400.6.0  with  no  change.) 


11.0  FEES 

11.1  Per  12-Month  Period 

a.  Regular,  Enhanced  (^rrier  Route, 
Automation,  and  Nonprofit  Bulk 
Rates— $85.00. 

b.  Parcel  Post  Destination  BMC  Rate— 
$85.00. 

c.  Presorted  Special  Standard  Mail — 
$85.00. 

11.2  Address  Correction  Service 

Manual,  per  notice  issued — $0.50. 
Automated,  per  notice  issued — $0.20. 
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11.3    Pickup 

Parcel  Post  only,  per  occiurence — 
$4.95. 

12.0    NONSTANDARD  SURCHARGE 

Applicable  to  Regular  Single-Piece 
rate  pieces  only,  each — $0.11. 

S    SPECIAL  SERVICES 

SOOO    Miscellaneous  S&vices 


S020    Money  Orders  and  Other 
Services 

[Retitle  1.0, 2.0,  and  3.0  as  "Issuing 
Money  Orders,"  "Cashing  Money 
Orders,"  and  'Use  of  the  Federal 
Reserves  System,"  respectively;  add 
new  4.0,  as  shown  below.] 

4.0  NONPOSTAL  SERVIdS 

4.1  Bird  Stamps 

Migratory-bird  hunting  and 
conservation  stamps  are  required  by 
federal  law  for  the  hunting  of  migratory 
birds,  such  as  ducks  and  geese.  As  a 
convenience  to  the  public,  these  stamps 
are  sold  at  all  post  offices  in  CAGs  A- 
J  and  (based  on  demand)  at  designated 
offices  in  CAGs  K  and  L.  These  facilities 
act  as  agents  of  the  federal  government 
for  this  function.  Blocks  composed  of 
two  or  more  attached  unused  stamps, 
stJld  on  consignment  to  any  person  but 
not  resold,  may  be  redeemed  at  any  time 
on  or  before  the  last  day  of  the  stamp 
year.  Stamps  validated  by  signature  or 
stamps  that  appear  removed  from  a 
hunting  Ucense  or  identification  card 
are  not  accepted. 

[Redesignate  ciurent  S030.2.0,  3.0,  and 
4.0  as  S020.4.2, 4.3,  and  4.4. 


respectively;  no  other  changes  in  text; 
delete  ciirrent  S030.1 

S070    Mixed  Classes 

(In  1.1,  replace  "third-  or  fourth-class 
mail"  with  "Standard  Mail";  in  1.2, 
replace  "third-  and  fourth-class  mail" 
with  "Standard  Mail";  no  other  change 
in  text.) 

S500    Special  Services  for  Express  Mail 

[In  3.0,  replace  "third-  or  fourth-class 
mail"  with  "Standard  Mail";  no  other 
change  in  text.) 


5913  Insured  Mail 

[In  1.2a,  replace  "third-  and  fourth-class 
mail"  with  "Standard  Mail";  in  1.2b, 
replace  "third-  or  fourth-class  mail," 
"Third-Class  Mail."  and  "Fourth-Class 
Mail"  with  "Standard  Mail,"  "Standard 
Mail  (A)",  and  "Standard  Mail  (B)," 
respectively;  no  other  change  in  text.) 

5914  Certificate  of  Mailing 

[In  1.2,  replace  "First-,  third-,  and 
fourth-clus"  with  "First-Class  and 
Standard  Mail";  in  1.6,  replace  "third- 
class  mail"  with  "Standard  Mail  (A)";  in 
2.3,  replace  "First-  and  third-class"  with 
"First-Class  and  Standard  Mail  (A)";  no 
other  change  in  text.) 
•        •        •        •        • 

S917    Return  Receipt  for  Merchandise 

[In  1.2,  replace  "third-class"  and 
"special  fourth-class"  with  "Standard 
Mail  (A)"  and  "Special  Standard  Mail." 
respectively:  in  1.3.  replace  "third- 
class"  and  "third-class  and  fourth-class" 
with  "Standard  Mail  (A)"  and 
"Standard  Mail."  respectively;  no  other 
change  in  text.) 


S921    Collect  on  Delivery  (COD)  Mail 

[In  1.2,  replace  "First-,  third-,  and 
fourth-class"  with  "First-Class  and 
Standard  Mail";  no  other  change  in 
text.] 


S923    Merchandise  Return  Senrice 

[In  1.1,  replace  "third-class  and  fourth- 
class"  and  "special  fourth-class"  with 
"and  Standard  Mail"  and  "Special 
Standard  Mail,"  respectively;  in  1.7, 
replace  "third-class,  and  fourth-class" 
with  "and  Standard  Mail";  in  1.10. 
replace  "single-piece  third-class  or 
fourth-class  parcel  post"  with  "Standard 
Mail  single-piece  Regular  or  parcel 
post";  in  1.11,  replace  "or  third-  or 
fourth-class"  and  "Special  fourth-class" 
with  "Standard  Mail  (A)  or  Standard 
Mail  (B)"  and  "Special  Standard  Mail." 
respectively;  in  3.2.  replace  "First-, 
third-,  or  fourth-class"  with  "First-Class 
or  Standard  Mail";  in  4.0,  replace 
"third-  or  fourth-class,"  "Third-Class 
Mail,"  and  "Fourth-Class  Mail"  with 
"Standard  Mail."  "Standard  Mail  (A)", 
and  "Standard  Mail  (B)."  respectively; 
in  4.7  and  5.6d.  replace  "third-  or 
fourth-class"  with  "Standard  Mail";  in 
4.10.  replace  "third-  and  fourth-class" 
with  "Standard  Mail";  no  other  change 
in  text.) 

5950    Handling 

[In  2.2.  replace  "third-  and  fourth-class 
mail"  with  "Standard  Mail";  in  3.2. 
replace  "both  third-class  mail  and 
fourth-class  mail"  with  "Standard 
Mail";  no  other  change  in  text.) 
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of  Violations 
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action:  Final  Polioj  Statement. 
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SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  today  issues  its  final 
policy  to  enhance  protection  of  himian 
health  and  the  envitonment  by 
encouraging  regulated  entities  to 
volimtarily  discovet,  and  disclose  and 
correct  violations  o|  environmental 
requirements.  IncenMves  include 
eliminating  or  substantially  reducing 
the  gravity  component  of  civil  penalties 
and  not  recommending  cases  for 
criminal  prosecution  where  specified 
conditions  are  met,  to  those  who 
voluntarily  self-disdlose  and  promptly 
correct  violations.  TJhe  policy  also 
restates  EPA's  long-standing  practice  of 
not  requesting  voluntary  audit  reports  to 
trigger  enforcement  investigations.  This 
policy  was  developed  in  close 
consultation  with  the  U.S.  Department 
of  Justice,  states,  public  interest  groups 
and  the  regulated  community,  and  will 
be  applied  uniformly  by  the  Agency's 
enforcement  programs. 
OATCS:  This  policy  is  efiiactive  January 
22. 1996.  I 

FOR  FURTHER  MFOflllATION  CONTACT: 
Additional  docimielitatioB  relating  to 
the  development  of  this  policy  is 
contained  in  the  environmental  auditing 
public  docket.  Documents  firom  the 
docket  maybe  obtained  by  calling  (202) 
260-7548.  requesting  an  index  to  docket 
#C-94-01,  and  foxing  document 
requests  to  (202)  260-4400.  Hours  of 
operation  are  8  a.m,  to  5:30  p.m.. 
Monday  through  Fifday,  except  legal 
holidays.  Additional  contacts  are  Robert 
Fentress  or  Brian  lUedel.  at  (202)  564- 
4187. 

SUPPLEMENTARY  information: 

I.  Explanation  of  Policy 

A.  Introduction 

The  Environmenial  Protection  Agency 
today  issues  its  fin^l  policy  to  enhance 
protection  of  human  health  and  the 
environment  by  encouraging  regulated 
entities  to  discovervolimtarily,  disclose, 
correct  and  prevent  violations  of  federal 
environmental  law.  Effiactive  30  days 
from  today,  where  violations  are  found 
through  voluntary  environmental  audits 
or  efforts  that  reflect  a  regulated  entity's 
due  diligence,  and  ere  promptly 


disclosed  and  expeditiously  corrected, 
EPA  will  not  seek  gravity-based  (i.e.. 
non-economic  benefit)  penalties  and 
will  generally  not  recommend  criminal 
prosecution  against  the  regulated  entity. 
EPA  will  reduce  gravity-based  penalties 
by  75%  for  violations  that  are 
voluntarily  discovered,  and  are 
promptly  disclosed  and  corrected,  even 
if  not  found  through  a  formal  audit  or 
due  diligence.  Finally,  the  policy 
restates  EPA's  long-held  policy  and 
practice  to  refrain  from  routine  requests 
for  envinmmental  audit  reports. ' 

Tlie  policy  includes  important 
saiieguards  to  deter  irresponsible 
behavior  and  protect  the  public  and 
environment.  For  example,  in  addition 
to  prompt  disclosure  and  expeditious 
correction,  the  policy  requires 
companies  to  act  to  preveiU  recurrence 
of  the  violation  and  to  remedy  any 
environmental  harm  which  may  have 
occurred.  Itopeated  violations  or  those 
which  result  in  actual  harm  or  may 
present  imminent  and  Substantial 
endangerment  are  not  eligible  for  relief 
under  this  policy,  and  companies  will 
not  be  allowed  to  gain  an  economic 
advantage  over  their  competitors  by 
delaying  their  investment  in 
compliance.  Corporations  remain 
criminally  liable  for  violations  that 
result  from  conscious  disregard  of  their 
obligations  under  the  law.  and 
individuals  are  liable  for  criminal 
misconduct. 

The  issuance  of  this  policy  concludes 
EPA's  eighteen-month  public  evaluation 
of  the  optimum  way  to  encourage 
voluntary  self-policing  while  presuving 
fair  and  effective  enforcement.  The 
incentives,  conditions  and  exceptions 
announced  today  reflect  thoughtfiil 
suggestions  from  the  Department  of 
Justice,  state  attorneys  general  and  local 
prosecutors,  state  environmental 
agencies,  the  regulated  commimity,  and 
public  interest  organizations.  EPA 
believes  that  it  has  foimd  a  balanced 
and  responsible  approach,  and  will 
conduct  a  study  within  three  years  to 
determine  the  effectiveness  of  this 
policy. 

B.  Public  Process 

One  of  the  Environmental  Protection 
Agency's  most  important 
responsibilities  is  ensuring  compliance 
wiUi  federal  laws  that  protect  public 
health  and  safeguard  the  environment. 
Effective  deterrence  requires  inspecting, 
bringing  f)enalty  actions  and  securing 
compliance  and  remediation  of  harm. 
But  EPA  reaUzes  that  achieving 
compliance  also  requires  the 
cooperation  of  thousands  of  businesses 
and  other  regulated  entities  subject  to 
these  requirements.  Accordingly,  in 


May  of  1994.  the  Administrator  asked 
the  Office  of  Enforcement  and 
CompUance  Assurance  (OECA)  to 
determine  whether  additional 
incentives  were  needed  to  encourage 
voluntary  disclosure  and  correction  of 
violations  uncovered  during 
environmental  audits. 

EPA  began  its  evaluation  with  a  two- 
day  public  meeting  in  July  of  1994,  in 
Washington,  D.C.,  followed  by  a  two- 
day  meeting  in  San.  Francisco  on 
January  19, 1995  with  stakeholders  from 
industry,  trade  groups,  state 
environmental  commissioners  and 
attorneys  general,  district  attorneys, 
public  interest  organizations  and 
profisssional  environmental  auditors. 
TIm  Agency  also  established  and 
maintained  a  public  docket  of  testimony 
presented  at  these  meetings  and  all 
comment  and  correspondence 
submitted  to  EPA  by  outside  parties  on 
this  issue. 

In  addition  to  considering  opinion 
and  information  from  stakeholders,  the 
Agency  examined  other  federal  and 
state  policies  related  to  self-policing, 
self-disclosure  and  correction.  The 
Agency  also  considered  relevant  surveys 
on  au(Uting  practices  in  the  private 
sector.  EPA  completed  the  first  stage  of 
this  effort  with  the  announcement  of  an 
interim  policy  on  April  3  of  this  year, 
which  defined  conditions  imder  which 
EPA  would  reduce  civil  penalties  and 
not  reconunend  criminal  prosecution  for 
companies  that  audited,  disclosed,  and 
corrected  violations. 

Interested  parties  were  asked  to 
submit  comment  on  the  interim  policy 
by  June  30  of  this  year  (60  FR  16875), 
and  EPA  received  over  300  responses 
from  a  wide  variety  of  private  and 
public  organizations.  (Comments  on  the 
interim  audit  policy  are  contained  in  the 
Auditing  Policy  Docket,  hereinafter, 
"Docket".)  Further,  the  American  Bar 
Association  SONREEL  Subcommittee 
hosted  five  days  of  dialogue  with 
representatives  from  the  regulated 
industry,  states  and  public  interest 
organizations  in  June  and  September  of 
this  year,  which  identified  options  for 
strengthening  the  interim  policy.  The 
changes  to  the  interim  policy 
announced  today  reflect  insight  gained 
through  comments  submitted  to  EPA, 
the  ABA  dialogue,  and  the  Agency's 
practical  experience  implementing  the 
interim  policy. 

C.  Purpose 

This  policy  is  designed  to  encourage 
greater  compliance  with  laws  and 
regulations  that  protect  human  health 
and  the  environment.  It  promotes  a 
higher  standard  of  self-policing  by 
waiving  gravity-based  penalties  for 


violations  that  are  promptly  disclosed 
and  corrected,  and  which  were 
discovered  through  voluntary  audits  or 
compliance  management  sjrstems  that 
demonstrate  due  diligence.  To  further 
promote  compliance,  the  poUcy  reduces 
gravity-based  penalties  by  75%  for  any 
violation  voluntarily  discovered  and 
promptly  disclosed  and  corrected,  even 
if  not  found  through  an  audit  or 
compliance  management  system. 

EPA's  enforcement  program  provides 
a  strong  incentive  for  responsible 
behavior  by  imposing  stiff  sanctions  for 
noncompliance.  Enforcement  has 
contributed  to  the  dramatic  expansion 
of  environmental  auditing  measured  in 
numerous  recent  surveys.  For  example, 
more  than  90%  of  the  corporate 
respondents  to  a  1995  Price- Waterhouse 
survey  who  conduct  audits  said  that  one 
of  the  reasons  they  did  so  was  to  find 
and  correct  violations  before  they  were 
found  by  government  inspectors.  (A 
copy  of  the  Price- Waterhouse  survey  is 
contained  in  the  Docket  as  document 
Vni-A-76.) 

At  the  same  time,  because  government 
resources  are  limited,  maximum 
compliance  cannot  be  achieved  without 
active  efforts  by  the  regulated 
community  to  police  thnnselves.  More 
than  half  of  the  respondents  to  the  same 
1995  Price-Waterhouse  survey  said  that 
they  would  expand  environmental 
auditing  in  exchange  for  reduced 
penalties  for  violations  discovered  and 
corrected.  While  many  companies 
already  audit  or  have  compliance 
management  programs,  EPA  believes 
that  the  incentives  offered  in  this  policy 
will  improve  the  frequency  and  quality 
of  these  self-monitoring  efforts. 

D.  Incentives  for  Self-Policing 

Section  C  of  EPA's  policy  identifies 
the  major  incentives  that  EPA  will 
provide  to  encourage  self- policing,  self- 
disclosure,  and  prompt  self-correction. 
These  include  not  seeking  gravity-based 
civil  penalties  or  reducing  them  by 
75%,  declining  to  recommend  criminal 
prosecution  for  regulated  entities  that 
self-police,  and  refraining  from  routine 
requests  for  audits.  (As  noted  in  Section 
C  of  the  policy,  EPA  has  refrained  from 
making  routine  requests  for  audit 
reports  since  issuance  of  its  1986  policy 
on  environmental  auditing.) 

1.  Eliminating  Gravity-Based  Penalties 

Under  Section  C(l)  of  the  policy,  EPA 
%vill  not  seek  gravity-based  penalties  for 
violations  found  through  auditing  that 
are  promptly  disclosed  and  corrected. 
Gravity-based  penalties  will  also  be 
waived  for  violations  found  through  any 
documented  procedure  for  self-policing, 
where  the  company  can  show  tliat  it  has 


a  compliance  management  program  that 
meets  the  criteria  for  due  diligence  in 
Section  B  of  the  policy. 

Gravity-based  penalties  (defined  in 
Section  B  of  the  policy)  generally  reflect 
the  seriousness  of  the  violator's 
behavior.  EPA  has  elected  to  waive  such 
penalties  for  violations  discovered 
through  due  diligence  or  environmental 
audits,  recognizing  that  these  voluntary 
efforts  play  a  critical  role  in  protecting 
human  health  and  the  environment  by 
identifying,  correcting  and  ultimately 
preventing  violations.  All  of  the 
conditions  set  forth  in  Section  D,  which 
include  prompt  disclosure  and 
expeditious  correction,  must  be  satisfied 
for  gravity-based  penalties  to  be  waived. 

As  in  the  interim  policy,  EPA  reserves 
the  right  to  collect  any  economic  benefit 
that  may  have  been  realized  as  a  result 
of  noncompliance,  even  where 
companies  meet  all  other  conditions  of 
the  policy.  Economic  benefit  may  be 
waived,  however,  where  the  Agency 
determines  that  it  is  insignificant. 

After  considering  public  comment, 
EPA  has  decided  to  retain  the  discretion 
to  recover  economic  benefit  for  two 
reasons.  First,  it  provides  an  incentive 
to  comply  on  time.  Taxpayers  expect  to 
pay  interest  or  a  penalty  fee  if  their  tax 
payments  are  late;  the  same  principle 
should  apply  to  corporations  that  have 
delayed  their  investment  in  compliance. 
Second,  it  is  fair  because  it  protects 
responsible  companies  from  being 
undercut  by  their  noncomplying 
competitors,  thereby  preserving  a  level 
playing  field.  The  concept  of  recovering 
economic  benefit  was  supported  in 
public  comments  by  many  stakeholders, 
including  industry  representatives  (see, 
e.g..  Docket,  II-F-39,  II-F-28,  and  Il-F- 
18). 

2.  75%  Reduction  of  Gravity 

The  policy  appropriately  Umits  the 
complete  waiver  of  gravity-based  civil 
penalties  to  companies  that  meet  the 
higher  standard  of  environmental 
auditing  or  systematic  compliance 
management.  However,  to  provide 
additional  encouragement  for  the  kind 
of  self-policing  that  benefits  the  public, 
gravity-based  penalties  will  be  reduced 
by  75%  for  a  violation  that  is 
voluntarily  discovered,  promptly 
disclosed  and  expeditiously  corrected, 
even  if  it  was  not  found  through  an 
environmental  audit  and  the  company 
cannot  document  due  diligence.  EPA 
expects  that  this  will  encourage 
companies  to  come  forward  and  work 
with  the  Agency  to  resolve 
environmental  problems  and  begin  to 
develop  an  effective  compliance 
management  program. 


Gravity-based  penalties  will  be 
reduced  75%  only  where  the  company 
meets  all  conditions  in  Sections  D(2) 
through  D(9).  EPA  has  eliminated 
language  from  the  ihteHqi  policy 
indicating  that  penalties  may  be 
reduced  "up  to"  75%  where  "most" 
conditions  are  met,  because  the  Agency 
believes  that  all  of  the  conditions  in 
D(2)  through  D(9)  are  reasonable  and 
essential  to  achieving  compliance.  This 
change  also  responds  to  requests  for 
greater  clarity  and  predictability. 

3.  No  Recommendations  for  Criminal 
Prosecution 

EPA  has  never  recommended  criminal 
prosecution  of  a  regulated  entity  based 
on  voluntary  disclosure  of  violations 
discovered  through  audits  and  disclosed 
to  the  government  before  an 
investigation  was  already  under  way. 
Thus,  H'A  will  not  recommend  criminal 
prosecution  for  a  regulated  entity  that 
uncovers  violations  through 
environmental  audits  or  due  diligence, 
promptly  discloses  and  expeditiously 
corrects  those  violations,  and  meets  all 
other  conditions  of  Section  D  of  the 
policy. 

This  policy  is  limited  to  good  actors, 
and  therefore  has  important  limitations. 
It  will  not  apply,  for  example,  where 
corporate  officials  are  consciously 
involved  in  or  willfully  blind  to 
violations,  or  conceal  or  condone 
noncompliance.  Since  the  regulated 
entity  must  satisfy  all  of  the  conditions 
of  Section  D  of  the  policy,  violations 
that  caused  serious  harm  or  which  may 
pose  imminent  and  substantial 
endangerment  to  human  health  or  the 
environment  are  not  covered  by  this 
policy.  Finally,  EPA  reserves  the  right  to 
recommend  prosecution  for  the  criminal 
conduct  of  any  culpable  individual. 

Even  where  all  of  the  conditions  of 
this  policy  are  not  met,  however,  it  is 
important  to  remember  that  EPA  may 
decline  to  recommend  prosecution  of  a 
company  or  individual  for  many  other 
reasons  under  other  Agency 
enforcement  policies.  For  example,  the 
Agency  may  decline  to  recommend 
prosecution  where  there  is  no 
significant  harm  or  culpability  and  the 
individual  or  corporate  defendant  has 
cooperated  fully. 

Where  a  company  has  met  the 
conditions  for  avoiding  a 
recommendation  for  criminal 
prosecution  under  this  policy,  it  will 
not  face  any  civil  liability  for  gravity- 
based  penalties.  That  is  because  the 
same  conditions  for  discovery, 
disclosure,  and  correction  apply  in  both 
cases.  This  represents  a  clarification  of 
the  interim  policy,  not  a  substantive 
change. 
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4.  No  Routine  Requests  for  Audits 

EPA  is  reaffinnin4  its  policy,  in  effect 
since  1966,  to  refram  from  routine 
requests  for  audits.  Eighteen  months  of 
public  testimony  aQd  debate  have 
produced  no  evidence  that  the  Agency 
has  deviated,  or  should  deviate,  from 
this  policy.  ' 

If  the  Agency  has  independent 
evidence  of  a  violation,  it  may  seek 
infonnation  needeci^o  establish  the 
extent  and  nature  of  the  problem  and 
the  degree  of  culpability.  In  general, 
however,  an  audit  which  results  in 
prompt  correction  dearly  will  reduce 
liability,  not  expand  it.  Furthermore,  a 
review  of  the  crimiiial  docket  did  not 
reveal  a  angle  criminal  prosecution  for 
violations  discover^  as  a  result  of  an 
audit  self-disclosed  to  the  government 

E.  Conditions 

Section  D  deschfaes  the  nine 
conditions  that  a  regulated  entity  must 
meet  in  onrder  for  \b$  Agency  not  to  seek 
{at  to  reduce)  gravitjy-based  penalties 
under  the  policy.  A$  explained  in  the 
Summary  above,  retulated  entities  that 
meet  all  nine  conditions  will  not  face 
gravity4Maed  dvil  penalties,  and  will 
generally  not  have  tp  fear  criminal 
prosecution.  Whereithe  regulated  entity 
meets  all  of  the  conditions  except  the 
first  (EHD).  EPA  wiB  reduce  gravity- 
based  penalties  by  75%. 

1.  Discovery  of  the  Violation  Hirough 
an  Environmental  Audit  or  Due 
Diligence 

Under  Section  Dijl).  the  violation 
must  have  been  discovered  through 
either  (a)  an  enviro<unental  audit  that  is 
systematic  objective,  and  periodic  as 
(tefined  in  the  198q  audit  policy,  or  (b) 
a  dociunoited.  systematic  procedure  or 
practice  which  reflects  the  regulated 
entity's  due  diligenpe  in  preventing, 
detecting,  and  correcting  violations.  The 
interim  policy  provided  fuH  credit  for 
any  violation  found  through  "voluntary 
self-evaluation."  ev«n  if  the  evaluation 
did  not  constitute  an  audit  In  order  to 
receive  full  credit  under  the  final  poticy, 
any  self-evaluation,that  is  not  an  audit 
must  be  part  of  a  "due  diligence" 
program.  Both  "environmental  audit" 
and  "due  diligence^'  are  defined  in 
Section  B  of  the  pdicy. 

Where  the  violatjon  is  discovered 
through  a  "systematic  procedure  or 
practice"  which  is  not  an  audit  the 
regulated  entity  wiU  be  asked  to 
document  how  its  program  reflects  the 
criteria  for  due  diligence  as  defined  in 
Section  B  of  the  policy.  These  criteria, 
which  are  adapted  from  existing  codes 
of  practice  sudi  as  the  1991  Criminal 
Sentencing  Guidelines,  were  fully 


discussed  during  the  ABA  dialogue.  The 
criteria  are  flexible  enough  to 
accommodate  different  types  and  sizes 
of  businesses.  The  Agency  recognizes 
that  a  variety  of  compliance 
management  programs  may  develop 
under  the  due  diligence  criteria,  and 
will  use'its  review  under  this  policy  to 
determine  whether  basic  criteria  have 
been  met. 

Compliance  management  programs 
which  train  and  motivate  production 
staff  to  prevent,  detect  and  correct' 
violations  on  a  daily  basis  are  a  valuable 
complement  to  periodic  auditing.  The 
policy  is  responsive  to 
recommendations  received  during 
public  comment  and  from  the  ABA 
dialogue  to  give  ctnnpliance 
manageifient  efforts  which  meet  the 
criteria  for  due  diligence  the  same 
penalty  reduction  offered  for 
environmental  audits.  (See,  e.g.,  IW- 
39,  II-E-18,  and  D-G-18  in  the  Docket.) 

EPA  may  require  as  a  condition  of 
penalty  mitigation  that  a  description  of 
the  regulated  entity's  due  diligence 
efforts  be  made  publicly  avaiteble.  TIm 
AgMicy  added  this  provision  in 
response  to  suggestions  frmn 
environmental  groups,  and  believes  that 
the  availability  of  such  information  wnll 
allow  the  public  to  judge  the  adequacy 
of  compliance  management  systems, 
lead  to  enhanced  compliance,  and  foster 
greater  public  trust  in  the  integrity  of 
compliance  management  systems. 

2.  Voluntary  Discovery  and  Prompt 
Disdosure 

Under  Section  D(2)  of  the  final  policy, 
the  violation  must  have  been  identified 
voluntarily,  and  not  through  a 
monitoring.  sampUng,  or  auditing 
procedure  that  is  required  by  statute, 
regidation,  permit,  judicial  or 
administrative  order,  or  consent 
agreement.  Section  D(4)  requires  that 
disdosure  of  the  vitiation  be  prompt 
and  in  writing.  To  avoid  confusion  and 
respond  to  state  requests  for  greater 
clarity,  disclosures  under  this  policy 
should  be  made  to  EPA.  The  Agency 
will  work  closely  with  states  in 
implementing  the  policy. 

The  requirement  that  discovery  of  the 
violation  be  voluntary  is  consistent  with 
proposed  federal  and  state  bills  which 
would  reward  those  discoveries  that  the 
regulated  entity  can  legitimately 
attribute  to  its  own  voluntary  efforts. 

The  policy  gives  three  specific 
examples  of  discovery  that  would  not  be 
voluntary,  and  therefore  would  not  be 
eligible  for  penalty  mitigation: 
emissions  violations  detected  through  a 
required  continuous  emissions  monitor, 
violations  of  NPDES  discharge  limits 
found  through  prescribed  monitoring. 


and  violations  discovered  through  a 
compliance  audit  required  to  be 
performed  by  the  terms  of  a  consent 
order  or  settiement  agreement. 

The  final  policy  generally  applies  to  ' 
any  violation  that  is  voluntarily 
discovered,  regardless  of  whether  the 
violation  is  required  to  be  reported.  This 
definition  responds  to  comments 
pointii^  out  inat  reporting  requirements 
are  extensive,  and  that  excluding  them 
fit>m  the  policy's  scope  would  severely 
limit  the  incentive  for  self-policing  (see. 
e.g^  II-C-48  in  the  Docket). 

The  Agency  wishes  to  emphasize  that 
the  integrity  of  federal  environmental 
law  depends  upon  timely  and  accurate 
reporting.  The  public  relies  on  timely 
and  accurate  reports  from  the  regulated 
community,  not  only  to  measure 
compliance  but  to  evaluate  health  or 
environmental  risk  and  gauge  progress 
in  reducing  pollutant  loadings.  EPA 
expects  the  policy  to  encourage  the  kind 
of  vigorous  self-policing  that  will  serve 
these  objectives,  and  not  to  provide  an 
excuse  for  delayed  reporting.  Where 
violations  of  reporting  requirements  are 
voluntarily  discovered,  they  must  be 
prompUy  rraorted  (as  discussed  below). 
Where  a  feilure  to  report  results  in 
imminent  and  substantial  endangerment 
or  serious  harm,  that  violation  is  not 
covered  under  this  policy  (see 
Condition  D(8)).  The  policy  also 
requires  the  regulated  entity  to  prevent 
recurrence  of  the  violation,  to  ensure 
that  noncompliance  with  reporting 
requirements  is  not  repeated.  EPA  will 
dosely  scrutinize  the  effect  of  the  policy 
in  furthering  the  public  interest  in 
timely  and  accurate  reports  from  the 
regulated  community. 

Under  Section  D(4).  disdosure  of  the 
violation  should  be  made  within  10 
days  of  its  discovery,  and  in  writing  to 
EPA.  Where  a  statute  or  regulation 
requires  reporting  be  made  in  less  than 
10  days,  disclosure  should  be  made 
within  the  time  limit  established  by  law. 
Where  reporting  within  ten  days  is  not 
practical  because  the  violation  is 
complex  and  compliance  cannot  be 
determined  within  that  period,  the 
Agency  may  accept  later  disclosures  if 
the  circumstances  do  not  present  a 
serious  threat  and  the  regulated  entity 
meets  its  burden  of  showing  that  the 
additional  time  was  needed  to 
determine  compliance  status. 

Tliis  condition  recognizes  that  it  is 
critical  for  EPA  to  get  timely  reporting 
of  violations  in  order  that  it  might  have 
clear  notice  of  the  violations  and  the 
opportunity  to  respond  if  necessary,  as 
well  as  an  accurate  picture  of  a  given 
facility's  compliance  record.  Prompt 
disclosure  is  also  evidence  of  the 
regulated  entity's  good  faith  in  wanting 
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to  achieve  or  return  to  compliance  as 
soon  as  possible. 

In  the  final  policy,  the  Agency  has 
added  the  words,  "or  may  have 
occurred."  to  the  sentence,  "The 
regulated  entity  fully  discloses  that  a 
specific  violation  has  occurred,  or  may 
have  occurred*  *  *."  This  change, 
which  was  made  in  response  to 
comments  received,  clarifies  that  where 
an  entity  has  some  doubt  about  the 
existence  of  a  violation,  the 
recommended  course  is  for  it  to  disclose 
and  allow  the  regulatory  authorities  to 
make  a  definitive  determination. 

In  general,  the  Freedom  of 
Information  Act  will  govern  the 
Agency's  release  of  disclosures  made 
pursuant  to  this  poUcy.  EPA  will, 
independently  of  FOIA.  make  publicly 
available  any  compliance  agreements 
reached  under  the  policy  (see  Section  H 
of  the  policy),  as  well  as  descriptions  of 
due  diligence  programs  submitted  imder 
Section  D.l  of  the  Policy.  Any  material 
claimed  to  be  Conndential  Business 
Information  will  be  treated  in 
accordance  with  EPA  regulations  at  40 
C.F.R.  Part  2. 

3.  Discovery  and  Disdosure 
Independent  of  Government  or  Third 
Party  Plaintiff 

Under  Section  D(3),  in  order  to  be 
"voluntary",  the  violation  must  be 
'identified  and  disclosed  by  the 
regulated  entity  prior  to:  the 
commencement  of  a  federal  state  or 
local  agency  inspection,  investigation, 
or  information  request;  notice  of  a 
dtizen  suit;  legal  complaint  by  a  third 
party;  the  reporting  of  the  violation  to 
EPA  by  a  "whistleblower"  employee; 
and  imminent  discovery  of  the  violation 
by  a  regulatory  agency. 

This  condition  means  that  regulated 
entities  must  have  taken  the  initiative  to 
find  violations  and  promptly  report 
them,  rather  than  reacting  to  knowledge 
of  a  pending  enforcement  action  or 
third-party  complaint  This  concept  was 
reflected  in  the  interim  policy  and  in 
federal  and  state  penalty  immunity  laws 
and  did  not  prove  controversial  in  the 
public  comment  process. 

4.  Correction  and  Remediation 

Section  D(5)  ensures  that,  in  order  to 
receive  the  penalty  mitigation  benefits 
available  under  the  policy,  the  regulated 
entity  not  only  voluntarily  discovers 
and  promptly  discloses  a  violation,  but 
expeditiously  corrects  it,  remedies  any 
harm  caused  by  that  violation 
(including  responding  to  any  spill  and 
carrying  out  any  removal  or  remedial 
action  required  by  law),  and 
expeditiously  certifies  in  writing  to 
appropriate  state,  local  and  EPA' 


authorities  that  violations  have  been 
corrected.  It  also  enables  EPA  to  ensure 
that  the  regulated  entity  will  be  publicly 
accountable  for  its  commitments 
through  binding  written  agreements, 
orders  or  consent  decrees  where 
necessary. 

The  final  policy  requires  the  violation 
to  be  corrected  within  60  days,  or  that 
the  regulated  entity  provide  written 
notice  where  violations  may  take  longer 
to  correct.  EPA  recognizes  that  some 
violations  can  and  should  be  corrected 
immediately,  while  others  (e.g.,  where 
capital  expenditures  are  involved),  may 
take  longer  than  60  days  to  correct.  In 
all  cases,  the  regulated  entity  will  be 
expected  to  do  its  utmost  to  achieve  or 
return  to  compliance  as  expeditiously  as 
possible. 

Where  correction  of  the  violation 
depends  upon  issuance  of  a  permit 
which  has  been  applied  for  but  not 
issued  by  federal  or  state  authorities,  the 
Agency  will,  where  appropriate,  make 
reasonable  efforts  to  secure  timely 
review  of  the  permit. 

5.  Prevent  Recurrence 

Under  Section  D(6),  the  regulated 
entity  must  agree  to  take  steps  to 
prevent  a  recurrence  of  the  violation, 
including  but  not  limited  to 
improvements  to  its  environmental 
auditing  or  due  diligence  efforts.  The 
final  policy  makes  clear  that  the 
preventive  steps  may  include 
improvements  to  a  regulated  entity's 
environmental  auditing  or  due  diligence 
efforts  to  prevent  recurrence  of  the 
violation. 

In  the  interim  policy,  the  Agency 
required  that  the  entity  implement 
appropriate  measures  to  prevent  a 
recurrence  of  the  violation,  a 
requirement  that  operates  prospectively. 
However,  a  separate  condition  in  the 
interim  policy  also  required  that  the 
violation  not  indicate  "a  failure  to  take 
appropriate  steps  to  avoid  repeat  or 
recurring  violations" — a  requirement 
that  operates  retrospectively.  In  the 
interest  of  both  clarity  and  fairness,  the 
Agency  has  decided  for  purposes  of  this 
condition  to  keep  the  focus  prospective 
and  thus  to  require  only  that  steps  be 
taken  to  prevent  recurrence  of  the 
violation  after  it  has  been  disclosed. 

6.  No  Repeat  Violations 

In  response  to  requests  imm 
commenters  (see,  e.g.,  n-F-39  and  II-G- 
18  in  the  Docket),  EPA  has  established 
"bright  lines"  to  determine  when 
previous  violations  will  bar  a  regulated 
entity  from  obtaining  relief  under  this 
policy.  These  will  help  protect  the 
public  and  responsible  companies  by 
ensuring  that  penalties  are  not  waived 


for  repeat  offenders.  Under  condition 
D(7).  the  same  or  closely-related 
violation  must  not  have  occurred 
previously  within  the  past  three  years  at 
the  same  facility,  or  be  part  of  a  pattern 
of  violations  on  the  regulated  entity's 
part  over  the  past  five  years.  This 
provides  companies  with  a  continuing 
incentive  to  prevent  violations,  without 
being  unfair  to  regulated  entities 
responsible  for  managing  hundreds  of 
facilities.  It  would  be  unreasonable  to 
provide  unlimited  amnesty  for  repeated 
violations  of  the  same  requirement. 

The  term  "violation"  includes  any 
violation  subject  to  a  federal  or  state 
civil  judicial  or  administrative  order, 
consent  agreement,  conviction  or  plea 
agreement.  Recognizing  that  minor 
violations  are  sometimes  setUed  without 
a  formal  action  in  court,  the  term  also 
covers  any  act  or  omission  for  which  the 
regulated  entity  has  received  a  penalty 
reduction  in  the  past.  Together,  these 
conditions  identify  situations  in  which 
the  regulated  community  has  had  clear 
notice  of  its  noncompliance  and  an 
opportunity  to  correct. 

7.  Other  Violations  Excluded 

Section  D(8)  makes  clear  that  penalty 
reductions  are  not  available  under  this 
poUcy  for  violations  that  resulted  in 
serious  actual  harm  or  which  may  have 
presented  an  imminent  and  substantial 
endangerment  to  public  health  or  the 
environment.  Such  events  indicate  a 
serious  failure  (or  absence)  of  a  self- 
policing  program,  which  should  be 
designed  to  prevent  such  risks,  and  it 
would  seriously  undermine  detferrence 
to  waive  penalties  for  such  violations. 
These  exceptions  are  responsive  to 
suggestions  from  public  interest 
organizations,  as  well  as  other 
commenters.  (See.  e.g.,  n-F-39  and  II- 
G-18  in  the  Docket.) 

The  final  policy  also  excludes  penalty 
reductions  for  violations  of  the  specific 
terms  of  any  order,  consent  agreement, 
or  plea  agreement.  (See.  n-E-60  in  the 
Docket.)  Once  a  consent  agreement  has 
been  negotiated,  there  is  little  incentive 
to  comply  if  there  are  no  sanctions  for 
violating  its  specific  requirements.  The 
exclusion  in  this  section  applies  to 
violations  of  the  terms  of  any  response, 
removal  or  remedial  action  covered  by 
a  written  agreement. 

8.  Cooperation 

Under  Section  D(9).  the  regulated 
entity  must  cooperate  as  required  by 
EPA  and  provide  information  necessary 
to  determine  the  applicability  of  the 
policy.  This  condition  is  largely 
unchanged  from  the  interim  policy.  In 
the  final  policy,  however,  the  Agency 
has  added  that  "cooperation"  includes 
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assistance  in  detefmining  the  Eacts  of 
any  related  violations  suggested  by  the 
disclosure,  as  well  as  of  the  disclc»ed 
violation  itself.  Tliis  was  added  to  allow 
the  agency  to  obtain  information  about 
any  violations  indicated  by  the 
disclosure,  even  wrhere  the  violation  is 
not  initially  identified  by  the  regulated 
mitity. 

F.  Opposition  to  iVf  viVege 

The  Agency  ren^ains  firmly  opposed 
to  the  establishmeot  of  a  statutory 
evidentiary  privilege  for  environmental 
audits  for  the  following  reasons: 

1.  Privil^e.  by  f  efiiution,  invites 
secrecy,  instead  of  the  openness  needed 
to  build  public  trust  in  industry's  ability 
to  self-police.  American  law  reflects  the 
high  value  that  the  public  places  on  fair 
access  to  the  factsj  The  Supreme  Court, 
for  example,  has  said  of  privileges  that, 
"(wlhatever  their  origins,  these 
exceptions  to  the  demand  for  every 
man's  evidence  are  not  lightly  created 
nor  expansively  construed,  for  thev  are 
in  derogation  of  the  search  for  truth." 
United  States  v.  NJtxon,  418  U.S.  683 
(1974).  Federal  courts  have 
unanimously  refused  to  recognize  a 
privilege  for  environmental  audits  in  the 
context  of  govemiiient  investigations. 
See,  e.g..  United  States  v.  Dexter,  132 
F.R.D.  8, 9-10  P.Conn.  1990) 
(application  of  a  privilege  "would 
efkK:tively  impede  (EPA's)  ability  to 
enforce  the  Clean  Water  Act,  and  would 
be  contrary  to  stat^  public  policy.") 

2.  Eighteen  months  have  failed  to 
produce  any  evidence  that  a  privilege  is 
needed.  Public  te^mony  on  the  interim 
policy  confirmed  that  EPA  rarely  uses 
audit  reports  as  e\Kdence.  Furthermore, 
surveys  demonstrate  that  environmental 
auditing  has  expanded  rapidly  over  the 
past  decade  without  the  stimulus  of  a 
privilege.  Most  recently,  the  1995  Price 
Waterhouse  survey  found  that  those  few 
large  or  mid-sized  companies  that  do 
not  audit  generally  do  not  perceive  any 
need  to;  concern  jbout  confidentiality 
ranked  as  one  of  ttie  least  important 
factors  in  their  decisions. 

3.  A  privilege  would  invite 
defendants  to  clai^n  as  "audit"  material 
almost  any  evidedce  the  government 
needed  to  establish  a  violation  or 
determine  who  was  responsible.  For 
example,  most  audit  privilege  bills 
under  consideration  in  federal  and  state 
legislatures  would  arguably  protect 
factual  inforroaticci — such  as  health 
studies  or  contaminated  sediment 
data — and  not  just  the  conclusions  of 
the  auditore.  While  the  government 
might  have  access  to  required 
monitoring  data  umder  the  law,  as  some 
industry  commenters  have  suggested,  a 
privilege  of  that  nature  would  cloak 


underlying  facts  needed  to  determine 
whether  such  data  were  accurate. 

4.  An  audit  privilege  would  breed 
litigation,  as  both  parties  struggled  to 
determine  what  material  fell  within  its 
scope.  The  problem  is  compounded  by 
the  lack  of  any  clear  national  standard 
for  audits.  The  "in  camera"  (i.e.,  non- 
public) proceedings  used  to  resolve 
these  disputes  under  stnne  statutory 
scliemes  would  result  in  a  series  of 
time-consuming,  expensive  mini-trials. 

5.  The  Agency's  policy  eliminates  the 
need  for  any  privilege  as  against  the 
government,  by  reducing  civil  penalties 
and  criminal  liability  for  those 
companies  that  audit,  disclose  and 
correct  violations.  The  1995  Price 
Waterhouse  survey  indicated  that 
companies  would  expand  their  auditing 
programs  in  exchange  for  the  kind  of 
incentives  that  EPA  provides  in  its 
pohcy. 

6.  Finally,  audit  privileges  are 
strongly  opposed  by  the  law 
enforcement  community,  including  the 
National  District  Attorneys  Association, 
as  well  as  by  public  interest  groups. 
(See.  e.g..  Docket.  II-C-21.  n-C-28.  D- 
C-52.  IV-G-10.  II-C-25. 11-0-33,  II-C- 
52.  II-C-48.  and  lI-G-13  through  H-G- 
24.) 

G.  Effect  on  States 

The  final  policy  reflects  EPA's  desire 
to  develop  fair  and  effective  incentives 
for  self-policing  that  will  have  practical 
value  to  states  that  share  responsibility 
for  enforcing  federal  environmental 
laws.  To  that  end.  the  Agency  has 
consulted  closely  with  state  officials  in 
developing  this  policy,  through  a  series 
of  special  meetings  and  conference  calls 
in  addition  to  the  extensive  opportxutity 
for  public  comment.  As  a  result,  EPA 
believes  its  final  policy  is  grounded  in 
common-sense  principles  that  should 
prove  useful  in  the  development  of  state 
programs  and  policies. 

As  always,  states  are  encouraged  to 
experiment  with  different  approaches 
that  do  not  jeopardize  the  fundamental 
national  interest  in  assuring  that 
violations  of  federal  law  do  not  threaten 
the  public  health  or  the  environment,  or 
make  it  profitable  not  to  comply.  The 
Agency  remains  opposed  to  state 
legislation  that  does  not  include  these 
basic  protections,  and  reserves  its  right 
to  bring  independent  action  against 
regulated  entities  for  violations  of 
federal  law  that  threaten  human  health 
or  the  environment,  reflect  criminal 
conduct  or  repeated  noncompliance,  or 
allow  one  company  to  make  a 
substantial  profit  at  the  expense  of  its 
law-abiding  competitors.  Where  a  state 
has  obtained  appropriate  sanctions 


needed  to  deter  such  misconduct,  there 
is  no  need  for  EPA  action. 

H.  Scope  of  Policy 

EPA  has  developed  this  document  as 
a  policy  to  guide  settlement  actions. 
EPA  employees  will  be  expected  to 
follow  this  policy,  and  the  Agency  will , 
take  steps  to  assure  national  consistency 
in  application.  For  example,  the  Agency 
will  make  public  any  compliance 
agreements  reached  under  this  policy, 
in  order  to  provide  the  regulated 
commimity  with  Cair  notice  of  decisions 
and  greater  accountability  to  affected 
communities.  K4any  in  the  regulated 
community  recommended  that  the 
Agency  convert  the  policy  into  a 
regulation  because  they  felt  it  might 
ensure  greater  consistency  and 
predictability.  While  EPA  is  taking  steps 
to  ensure  consistency  and  predictability 
and  believes  that  it  will  be  successful, 
the  Agency  will  consider  this  issue  and 
will  provide  notice  if  it  determines  that 
a  rulemaking  is  appropriate. 

n.  Statement  of  Policy:  Incentives  for 
Self-Policing 

Discovery,  Disclosure,  Correction  and 
Prevention 

A.  Purpose 

This  policy  is  designed  to  enhance 
protection  of  human  health  and  the 
environment  by  encouraging  regulated 
entities  to  voluntarily  discover,  disclose, 
correct  and  prevent  violations  of  federal 
environmental  requirements. 

B.  Definitions 

For  purposes  of  this  policy,  the 
following  definitions  apply: 

"Environmental  Audit"  has  the 
definition  given  to  it  in  EPA's  1986 
audit  policy  on  environmental  auditing, 
i.e.,  "a  systematic,  documented, 
periodic  and  objective  review  by 
regulated  entities  of  facility  operations 
and  practices  related  to  meeting 
environmental  requirements." 

"Due  Diligence"  encompasses  the  • 
regulated  entity's  systematic  efforts, 
appropriate  to  the  size  and  nature  of  its 
business,  to  prevent,  detect  and  correct 
violations  through  all  of  the  folloMring: 

(a)  Compliance  policies,  standards 
and  procedures  that  identify  how 
employees  and  agents  are  to  meet  the 
requirements  of  laws,  regulations, 
permits  and  other  sources  of  authority 
for  environmental  requirements; 

(b)  Assignment  of  overall 
responsibility  for  overseeing  compliance 
with  policies,  standards,  and 
procedures,  and  assignment  of  specific 
responsibility  for  assuring  compliance 
at  each  facility  or  operation; 


(c)  Mechanisms  for  systematically 
assuring  that  compliance  policies, 
standards  and  procedures  are  being 
carried  out,  including  monitoring  and 
auditing  systems  reasonably  designed  to 
detect  and  correct  violations,  periodic 
evaluation  of  the  overall  performance  of 
the  compliance  management  system, 
and  a  means  for  employees  or  agents  to 
report  violations  of  environmental 
requirements  without  fear  of  retaliation; 

(d)  Efforts  to  communicate  effectively 
the  regulated  entity's  standards  and 
procedures  to  all  employees  and  other 
agents; 

(e)  Appropriate  incentives  to 
managers  and  employees  to  perform  in 
accordance  with  the  compliance 
policies,  standards  and  procedures, 
including  consistent  enforcement 
through  appropriate  disciplinary 
mechanisms;  and 

(f)  Procedures  for  the  prompt  and 
appropriate  correction  of  any  violations, 
and  any  necessary  modifications  to  the 
regulated  entity's  program  to  prevent 
future  violations. 

"Environmental  audit  report"  means 
the  analysis,  conclusions,  and 
recommendations  resulting  from  an 
environmental  audit,  but  does  not 
include  data  obtained  in,  or  testimonial 
evidence  concerning,  the  environmental 
audit. 

"Gravity-based  penalties"  are  that 
portion  of  a  penalty  over  and  above  the 
economic  benefit.,  i.e.,  the  punitive 
portion  of  the  penalty,  rather  than  that 
portion  representing  a  defendant's 
economic  gain  from  non-compliance. 
(For  further  discussion  of  this  concept, 
see  "A  Framework  for  Statute-Specific 
Approaches  to  Penalty  Assessments", 
#GM-22, 1980,  U.S.  EPA  General 
Enforcement  Policy  Compendium). 

"Regulated  entity"  means  any  entity, 
including  a  federal,  state  or  municipal 
agency  or  facility,  regulated  imder 
federal  environmental  laws. 

C.  Incentives  for  Self-Policing 

1.  No  Gravity-Based  Penalties 

Where  the  regulated  entity  establishes 
that  it  satisfies  all  of  the  conditions  of 
Section  D  of  the  policy,  EPA  will  not 
seek  gravity-based  penalties  for 
violations  of  federal  environmental 
requirements. 

2.  Reduction  of  Gravity-Based  Penalties 
by  75% 

EPA  will  reduce  gravity-based 
penalties  for  violations  of  federal 
environmental  requirements  by  75%  so 
long  as  the  regulated  entity  satisfies  all 
of  the  conditions  of  Section  D(2) 
through  D(9)  below. 


3.  No  Criminal  Recommendations 

(a)  EPA  will  not  recommend  to  the 
Department  of  Justice  or  other 
prosecuting  authority  that  criminal 
charges  be  brought  against  a  regulated 
entity  where  EPA  determines  that  all  of 
the  conditions  in  Section  D  are  satisfied, 
so  long  as  the  violation  does  not 
demonstrate  or  involve: 

(i)  a  prevalent  management 
philosophy  or  practice  that  concealed  or 
condoned  environmental  violations;  or 

(ii)  high-level  corporate  officials'  or 
managers'  conscious  involvement  in,  or 
willful  blindness  to,  the  violations. 

(b)  Whether  or  not  EPA  refers  the 
regulated  entity  for  criminal  prosecution 
under  this  section,  the  Agency  reserves 
the  right  to  recommend  prosecution  for 
the  criminal  acts  of  individual  managers 
or  employees  under  existing  policies 
guiding  the  exercise  of  enforcement 
discretion. 

4.  No  Routine  Request  for  Audits 

EPA  will  not  request  or  use  an 
environmental  audit  report  to  initiate  a 
civil  or  criminal  investigation  of  the 
entity.  For  example,  EPA  will  not 
request  an  environmental  audit  report  in 
routine  inspections.  If  the  Agency  has 
independent  reason  to  believe  that  a 
violation  has  occurred,  however,  EPA 
may  seek  any  information  relevant  to 
identifying  violations  or  determining 
liability  or  extent  of  harm. 

D.  Conditions 

1.  Systematic  Discovery 

The  violation  was  discovered  through: 

(a)  an  environmental  audit;  or 

(b)  an  objective,  documented, 
systematic  procedure  or  practice 
reflecting  the  regulated  entity's  due 
diligence  in  preventing,  detecting,  and 
correcting  violations.  The  regulated 
entity  must  provide  accurate  and 
complete  documentation  to  the  Agency 
as  to  how  it  exercises  due  diligence  to 
prevent,  detect  and  correct  violations 
according  to  the  criteria  for  due 
diligence  outlined  in  Section  B.  EPA 
may  require  as  a  condition  of  penalty 
mitigation  that  a  description  of  the 
regulated  entity's  due  diligence  efforts 
be  made  publicly  available. 

2.  Voluntary  Discovery 

The  violation  was  identified 
voluntarily,  and  not  through  a  legally 
mandated  monitoring  or  sampling 
requirement  prescribed  by  statute, 
regulation,  permit,  judicial  or 
administrative  order,  or  consent 
agreement.  For  example,  the  policy  does 
not  apply  to: 

(a)  emissions  violations  detected 
through  a  continuous  emissions  monitor 


(or  alternative  monitor  established  in  a 
permit)  where  any  such  monitoring  is 
required; 

(b)  violations  of  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
discharge  limits  detected  through 
required  sampling  or  monitoring; 

(c)  violations  discovered  through  a 
compliance  audit  required  to  be 
performed  by  the  terms  of  a  consent 
order  or  settlement  agreement. 

3.  Prompt  Disclosure 

The  regulated  entity  fully  discloses  a 
specific  violation  within  10  days  (or 
such  shorter  period  provided  by  law) 
after  it  has  discovered  that  the  violation 
has  occurred,  or  may  have  occurred,  in 
writing  to  EPA; 

4.  Discovery  and  Disclosure 
Independent  of  Government  or  Third 
Party  Plaintiff 

The  violation  must  also  be  identified 
and  disclosed  by  the  regulated  entity 
prior  to: 

(a)  the  commencement  of  a  federal, 
state  or  local  agency  inspection  or 
investigation,  or  the  issuance  by  such 
agency  of  an  information  request  to  the 

TIated  entity; 
)  notice  of  a  citizen  suit; 

(c)  the  filing  of  a  complaint  by  a  third 
party; 

(d)  the  reporting  of  the  violation  to 
EPA  (or  other  government  agency)  by  a 
"whistleblower"  employee,  rather  than 
by  one  authorized  to  speak  on  behalf  of 
the  regulated  entity;  or 

(e)  imminent  discovery  of  the 
violation  by  a  regulatory  agency; 

5.  Correction  and  Remediation 

The  regulated  entity  corrects  the 
violation  within  60  days,  certifies  in 
writing  that  violations  have  been 
corrected,  and  takes  appropriate 
measures  as  determined  by  EPA  to 
remedy  any  environmental  or  human 
harm  due  to  the  violation.  If  more  than 
60  days  will  be  needed  to  correct  the 
violation(s},  the  regulated  entity  must  so 
notify  EPA  in  writing  before  the  60-day 
period  has  passed.  Where  appropriate, 
EPA  may  require  that  to  satisfy 
conditions  5  and  6,  a  regulated  entity 
enter  into  a  publicly  available  written 
agreement,  administrative  consent  order 
or  judicial  consent  decree,  particularly 
where  compliance  or  remedial  measures 
are  complex  or  a  lengthy  schedule  for 
attaining  and  maintaining  compliance 
or  remediating  harm  is  required; 

6.  Prevent  Recurrence 

The  regulated  entity  agrees  in  writing 
to  take  steps  to  prevent  a  recurrence  of 
the  violation,  which  may  include 
improvements  to  its  environmental 
auditing  or  due  diligence  efforts; 
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7.  No  Repeat  Violations 

The  specific  violation  (or  closely 
related  violation)  has  not  occurred 
previously  within  the  past  three  years  at 
the  same  facility,  or  is  not  part  of  a 
pattern  of  fiederal,  Aate  or  local 
violations  by  the  facility's  parent 
organization  (if  any),  which  have 
occurred  within  thi  past  five  years.  For 
the  purposes  of  thi^  section,  a  violation 
is:  I 

(a)  any  violation  bf  fiaderal,  state  or 
local  environmentajl  law  identified  in  a 
judicial  or  adminis^tive  order,  consent 
agreement  or  ordwi  complaint,  or  notice 
of  violation,  conviddon  at  plea 
agreement;  or         I 

(b)  any  act  or  ranlssion  for  which  the 
regulated  entity  haf  previously  received 
penalty  mitigation  psm  EPA  or  a  state 
or  local  agency. 

8.  Other  Violations!  Excluded 

The  violation  is  aot  one  which  (i) 
resulted  in  serious  actual  harm,  or  may 
have  presented  an  imminent  and 
substantial  endangerment  to,  human 
health  or  the  environment,  or  (ii) 
violates  the  specific  terms  of  any 
judicial  or  administrative  order,  or 
consent  agreementj 

9.  Cooperation       ' 

The  regulated  entity  cooperates  as- 
requested  by  EPA  and  provides  such 
information  as  is  necessary  and 
requested  by  EPA  to  determine 
applicability  of  thi$  policy.  Cooperation 
includes,  at  a  miniinum,  providing  all 
requested  dociunei^ts  and  access  to 
employees  and  assistance  in 
investigating  the  violation,  any 
noncompliance  problems  related  to  the 
disclosure,  and  any  environmental 
consequences  related  to  the  violations. 

E.  Economic  Benefit 

EPA  will  retain  its  full  discretion  to 
recover  any  economic  benefit  gained  as 
a  result  of  noncompliance  to  preserve  a 
"level  playing  field"  in  which  violators 
do  not  gain  a  competitive  advantage 
over  regulated  entities  that  do  comply. 
EPA  may  forgive  tl^e  entire  penalty  for 
violations  which  n^eet  conditions  1 
through  9  in  sectioh  D  and,  in  the 
Agency's  opinion,  do  not  merit  any 
penalty  due  to  the  Insignificant  amount 
of  any  economic  benefit. 


F.  Effect  on  State  Law,  Regulation  or 
Policy 

EPA  will  work  closely  with  states  to 
encourage  their  adoption  of  policies  that 
reflect  the  incentives  and  conditions 
outlined  in  this  policy.  EPA  remains 
firmly  opposed  to  statutory 
environmental  audit  privileges  that 
shield  evidence  of  environmental 
violations  and  undermine  the  public's 
right  to  know,  as  well  as  to  blanket 
immunities  for  violations  that  reflect 
criminal  conduct,  present  serious 
threats  or  actual  harm  to  health  and  the 
environment,  allow  noncomplying 
companies  to  gain  an  economic 
advantage  over  their  competitors,  or 
reflect  a  repeated  faihue  to  comply  with 
federal  law.  EPA  will  work  with  states 
to  address  any  provisions  of  state  audit 
privilege  or  immunity  laws  that  are 
inconsistent  with  this  policy,  and  which 
may  prevent  a  timely  and  appropriate 
response  to  significant  environmental 
violations.  The  Agency  reserves  its  right 
to  take  necessary  actions  to  protect 
public  health  or  the  environment  by 
enforcing  against  any  violations  of 
federal  law. 

G.  Applicability 

(1)  This  policy  applies  to  the 
assessment  of  penalties  for  any 
violations  under  all  of  the  faderal 
environmental  statutes  that  EPA 
administers,  and  supersedes  any 
inconsistent  provisions  in  media- 
specific  penalty  or  enforcement  policies 
and  EPA's  1986  Environmental 
Auditing  Policy  Statement. 

(2)  To  the  extent  that  existing  EPA 
enforcement  policies  are  not 
inconsistent,  they  will  continue  to  apply 
in  conjunction  with  this  policy. 
However,  a  regulated  entity  that  has 
received  penalty  mitigation  for 
satisfying  specific  conditions  under  this 
policy  may  not  receive  additional 
penalty  mitigation  for  satisfying  the 
same  or  similar  conditions  imder  other 
policies  for  the  same  violation(s),  nor 
will  this  policy  apply  to  violations 
which  have  received  penalty  mitigation 
under  other  policies. 

.     (3)  This  policy  sets  forth  factors  for 
consideration  that  will  guide  the 
Agency  in  the  exercise  of  its 
prosecutorial  discretion.  It  states  the 


Agency's  views  as  to  the  proper 
allocation  of  its  enforcement  resources. 
The  policy  is  not  final  agency  action, 
and  is  intended  as  guidance.  It  does  not 
create  any  rights,  duties,  obligations,  or 
defenses,  implied  or  otherwise,  in  any 
third  parties. 

(4)  This  policy  should  be  used 
whenever  applicable  in  settlement 
negotiations  for  both  administrative  and 
civil  judicial  enforcement  actions.  It  is 
not  intmded  for  use  in  pleading,  at 
hearing  or  at  trial.  The  policy  may  be 
applied  at  EPA's  discretion  to  the 
settlement  of  administrative  and  judicial 
enforcement  actions  instituted  prior  to, 
but  not  yet  resolved,  as  of  the  effective 
date  of  this  policy. 

H.  Public  Accountability 

(1)  Within  3  years  of  the  effiective  date 
of  this  policy,  EPA  will  complete  a 
study  of  the  effiactiveness  of  the  policy 
in  encouraging: 

(a)  changes  in  compliance  behavior 
within  the  regulated  commimity, 
including  improved  compliance  rates; 

(b)  prompt  disclosure  and  correction 
of  violations,  including  timely  and 
accurate  compliance  with  reporting 
requirements; 

(c)  corporate  compliance  programs 
that  are  successful  in  preventing 
violations,  improving  environmental 
performance,  and  promoting  public     - 
disclosure; 

(d)  consistency  among  state  programs 
that  provide  incentives  for  voluntary 
compliance. 

EPA  will  make  the  study  available  to 
the  public. 

(2)  EPA  will  make  publicly  available 
the  terms  and  conditions  of  any 
compliance  agreement  reached  under 
this  policy,  including  the  nature  of  the 
violation,  the  remedy,  and  the  schedule 
for  returning  to  compliance. 

I.  Effective  Date 

This  policy  is  effective  January  22, 
1996. 

Dated:  December  18, 1995. 
Steven  A.  Herman, 

Assistant  Administrator  for  Enforcement  and 
Compliance  Assurance. 
[FR  Doc.  95-31146  Filed  12-21-95;  8:45  am) 
BttjJNQ  CODE  asM-eo-p 


JL 


Reader  Aids 


V. 


Federal  RegistRr 

Vol.  60,  No.  246 

Friday,  December  22,  1995 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  RegisteryCode  of  Federal  ReguiaUont 

General  Information,  indexes  and  other  finding        202-S23-6227 

aids 
Public  inspection  announcement  line  523-6215 

Lam 

Public  Laws  Update  Services  (numbers,  dates,  etc.)         523-6641 
For  additional  information  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-6227 

The  United  Stalss^ioveminsnt  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523  4534 

Privacy  Act  Compilation  523-3187 

TDD  for  the  hearing  impaired  523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Eledronk:  Bulletin  Board  service  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incxir.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051 -Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street.  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  DECEMBER 

61645-62016... 1 

62017-62188 4 

62189-62318 .5 

62319-62700 6 

62701-62980 7 

62981-63392 8 

63393-63608 „11 

63609-63896 ™...12 

63897-64114 13 

64115-64296 14 

64297-65016 „ 15 

65017-65234 18 

65235-65504 19 

65505-66060 .20 

66061-66478 21 

66079-66712 .22 


CFR  PARTS  AFFECTED  DURING  DECEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3  CFR 

ProclwTMtloni. 
6641  (Modmedt>y 

Proclamation 

6857) „.64817 

6763  (Modified  t>y 

Proclamation 

6857) 6481 7 

6853 - 62185 

6854 621 87 

6855 62979 

6856 63389 

6857 64817 

6858 65015 

6859 65233 

Executive  Ordars: 
11533  (see  EO 

12981) 62981 

12002  (continued  t>y 

EO  12981) 62981 

12924  (see  EO 

1 2981 ) 62981 

12981 62981 

12982 63895 

AdminlstraUve  Orders: 
Memorandum  of 

Decemt)er  6,  1995 63391 

Presidential 

Determination  96-6 

of  Decemt)er  6, 

1995 65505 

5  CFR 

Oh.  XVI 62319 

890 62987 

1653 66061 

1900 62702,  63576 


317 63454 

412 63454 

532 62701.  65245 

ChLVIII _ 65249 

7  CFR 

Oh.  VII 64297 

Oh.  XIV 64297 

Ch.  XXXII 63393 

1-1b 66479 

17 62702,63576 

29 62172.  62974,  63762 

31 62172 

32 62172 

51... 62172 

52 62172,  62708,  62709 

53 62172 

54 621 72 

56 62172 

58 62172 

60 ™ 62974 

70 62172 

81 62974 

99 62974 


100 

69974 

1 01 62974 

160 62172 

202 .62974 

300 _ 6411S 

301 

64115 

318-32?  

64115 

319 

.62319 

330 

340 

.64115 

64115 

35? 

354-356 

64115 

64115 

360 

64115 

380 

64115 

401 62189. 

443 

62321,62710 
62710 

457 

62710 

510 

800 

66061 

65235 

906 

65017 

984 

65018 

955 

63609 

959        ^ 

63610 

1002 „ 

1004 

.62017.  62018 
63612 

1099 

63612 

1212 

65019 

1260.. 

62019 

1280 

1755 

64297 

6431 1 

3200 

.  .   63368 

3305 „ 

62974 

341 1 

63368 

4100 

66062 

226 

f»997 

250 

457 

985 

62999 

63457 

6???9 

1005..,.„ „ 

1011 

65023 

65023 

1046 

65023 

1280 

62298 

1487 _ 

63983 

1491 

63983 

1492 

63983 

1495 

63983 

3405 

65444 

3406 

8  CFR 

103 

66014 

66062 

214 

62021 

242 

66062 

264 

66062 

274a 

66062 

299 

66062 

9  CFR 

1-3 

64115 

49-54.... 

70-75 

77 

64115 

64115 

62988 

u 
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HI 


77-ao 

82 

85 

91-114... 
116-118. 

124 

130 

145 

147 

151 

156 

160-162. 
166-167. 

310 

318 

10GFR 

9 

50 

440 

475 

476 

478 

600 


— ,. 


20... 
50... 
475. 
478. 
478. 


63964 

....66032 
....62318 

82318 

62318 


11CFR 

100 

loe 

109 

110. 
114 

12  era 

CKW.... 
Ch.XVI. 

3 

25 

203 

208 

225 

228.. 

325 

327 

345.. 

563e 

701  ....... 

934 


6^260, 


.641 


Ch.  III. 
9 


12..„ 

19 

31 

213„. 
219... 
221... 
226... 
230... 
250... 


13CPR 

140 

108 „.„ 

116 

120 

121 

122..„ 


64115 

...64115 
...64115 
...84115 
„.64115 
„.64115 
...64115 
..J4115 
...64115 
...84115 
...64115 
_64115 
...64115 
...66482 
...66483 


...63887 
...66456 
...64314 
...62316 
...62316 
...62316 
...65600 


64260 
64260 
64260 
,66615 
64260 


...68843 
...66843 
115.66042 
...66048 
...63393 
...66042 
...66042 
...66048 
...66042 
.63400,63406 
...66048 
...66048 
,...63613 
...65515 


62  764 


62345 
66152 
66152 
66163 
66517 
66163 
63461 
62349 
.65599 
.63660 
,66179 
62349 
62050 


.62190 


64356 

64356 

64356 

63987 

64356 


1 1v  I  ..«»..**.....■ 

14CFR 
23 

38 61645, 

62192.62321, 
63414.  63613, 
63762,  64315, 
65516.  65519, 
65526,66484, 

71  ...„„„..616S2. 
62323.  63415. 
65602.65603. 


..64356 


91 .... 
97 .» 

lit.. 
121.. 
125.. 
127.. 
135.. 


.63416. 


.,„ 62730 

-63801.64315 
61647.  61649. 
634n.  63412. 
63616. 63617. 
64316.  64317. 
65521,65523, 
66485,66467, 

66488, 
61663,  62194, 
66020,65601. 
65604.65605. 
66069.66480. 

65832 

63904.63905. 

63906 

-„.65832 

.65832.65940 

.66832 

, 66832 

.65832,65940 


Ch.  I 66181 

1 64129,  652S4 

39 62051,  62772,  62774, 

62776.  62799,  63466.  63468. 

63470,  63663.  63665. 63888. 
.  63990.63992.64129.66032. 

66035.  65036.  65038.  65254. 
65256.  65258.  66527 

61 64129 

71 61666.  61667,  61668. 

61669,  62063.  62351.  62782. 

63007,  63993.  65041 ,  65042. 

65043.  65044.  65045.  65601. 

65602.  65603,  65604.  65605. 
66181.66529 

121 65951.65977 

135 65851.  65977 

141...„ 64129 

143 — .64129 

15CFR 

779...- 65526 

2301 : 66491 

960 62054 

2013 - :J4131 


16CFR 

400 

402 

404 

413 

417 

418 

455 

1145 

1512 


....65528 

65529 

....65530 

65532 

..-66071 

65533 

62196 

,..-62023 


303... 
1203. 


.62352 
.62662 


17CFR 

3 63907 

30 65236 

200 62295 

240 62323 

Proposed  Ruin: 

Ch.  II 66046 


1 

3 

30 

240 

400 

420 

18CFR 


..63996 
,-64132 
,..63472 
-65607 
-65214 
,..66214 


Ch.  1 

375 

37 

.---. 

62326 

66182 

19CFR 

19 

62732 

24- 

.62732 

146 

151 

-62732 

82732 

20CFR 

366 

367 

.- 6eor2 

Rfin79 

404 62329 

PrapoMd  Rulw: 

261.- 66203 

404 

416 

..62354 

62783.65093 

21CFR 

5 -. 

20 

•>••.••••■■. 

63606 

..- 63372 

123. . 

165 

65096 

-66495 

176 

f???07 

177 

61664 

182 

ft99fM 

184 

186 

510 

520 *. 

-63619 

.62208 

63621 

522 

63621 

568...-. 
803.—. 

807 

1240 

..63622 

8o49o.  66496 

— 63678 

..- 63578 

PfopoMd 

50 

101 -. 

RuIm: 

- 66530 

.66206 

312 ^..— .- 

801 

803 

804- 

ftftfi 

897 

94 

PropCMSd  Rutos: 
89 

. 66630 

..61670.  65260 
.61670.  65260 
..61670. 65260 

66227 

.61670. 65260 
66073 

65609 

23CFR 

1208 

„ 66074 

Propo—d 
667 

RuIm: 

62359 

24CFR 
81 

61846 

203 

66476 

206........ 

PropoMd 
3500 

Rulw: 

66476 

63008 

26CFR 

1 

.62024. 

62026.62209. 

63913.  64320,  65534,  65547, 
65550.  65553,  66076,  66077, 
66082.  66083.  66085,  66091 , 


66105.  66134,  66496.  66502. 
66632 

20 — . 63913 

25 63913.  66085 

31 .66237.  66106. 66139. 

36a 66105. 

53.-. 62209.  66568 

301 62209. 65553,  6608S. 

66091,66105,66139 

602 -.64320. 65563,  66082. 

66083.  66065.  66091.  66105. 
66134 

1 62229.  63009.  63478, 

64401 .  66227.  66228.  86229. 
66233,66238.66532 

301 - 64402 


27CFR 


9 

28CFR 

60 

540 


.66535 


.62733 
.65204 


29CFR 

215 

2606..—.. 

2616 

2617 


l. .... .62964 

.— 61740 

61740 

2619 64325.  64327 

2621 64324 

2627 64324 

2628.........CT»-»— ^— .66054 

2629 i 61 740 

2676 .44327 

Ch.  XIV 65261 

102 - - .61679 

1602 - 63010 

1910 62360 

1915 62360 

1 926 62360 

2510 66036 

30CFR 

906 64115 

917 - 62734 

943 63922 


;...65609 

- 65609 

64000 

..64000.  65610 
64000 


18.. 

75 - 

202 

211 

250 - 63011 

251 6301 1 

256 63011 

756 ...- .62786 

906 - 62789 

913 ...62229 

914 - 65611 

936- 66244 

950 65048 

390 65668 

32CFR 

706 65669 

33CFR 

162- - 63623 

165 62330.  65570 

PropoMdRulM: 

52 63489 


X 


117.. 
151  „ 


65613 

64001 


34CFR 
75 

ftfift 


.63872 

..61760,61776.61796. 
61830 

674 61796 

675 61796 

676 61796 

682 61750.  61796.  65021 

685 61790.  61796.  61820 

690 - „ -.61796 


361 64476 

646 64108 


36CFR 

1415 


.64122 


1 

13...- 
1190. 
1191. 


..62233 
..62233 
..66538 
..66538 


37CFR 

1 0 _ 641 25 

253 .61654 

255. 61655 

259 61657 


.62057 


202.- 

38CFR 
1 


..63926 


39CFR 

20 61 660.  65238 

1 1 1 66142 

1 1 1 66582 

3001..™ - 65051 

40CFR 

9 62930,63417 

52 62737,  62741.  62748, 

•62990,  63417,  63434.  63938, 

63940,  64126,  65240, 65262, 
66149, 

60 —..64329,  65382,  65387 

61 65243 

63 62930,  62991 .  63624, 

64330 

70 62032,  62753.  62758, 

62992,63631 

80 65571 

81 62741 .  62748 

124.- 63417 

140 63941 

156 64282 

180 62330,  63437,  63945, 

63947, 63949,  63950,  63953, 

63954, 63956,  63958,  63960. 
65575.  65577.  65579 

185 - 62330 

270 6341 7 

721.- 65581 

763 -.-.62332 

PreposMi  Rutos: 

52 62792.  62793,  63019, 

63491,  64001, 64135,  65262, 
66246 

60 - 65437 

61 ..- - 61 681 

63 64002 


70 62793,  62794,  64404 

81 62236,  62792,  62793 

122 -. 62546 

123 - 62546 

1  W 1  ..•.•.•..■•...■••.H.a«*»a*..>>>>000 14 

136 65207 

141 65207 

180 62361 ,  62364, 62366, 

64006 

ioo.******«M*»****««M«*M..M». 62366 

260 66344 

261 —.62794,  66344 

266 66344 

268 66344 

300 65616 

372 „ 64407 

403 - 62546 

501 62546 

721 64009 


41CFR 

301-11- 


.62332 


42CFR 

400 _ 63124 

405 63124 

41 0 -. 631 24 

411 — .63124.  63438 

412 63124 

413 63124 

414 - 63124 

415 - - 63124 

417 63124 

424 63440 

489 - 63124 

1004 63634 

PropoaadRulM: 

413 .62237 

43CFR 

PuMc  Land  Ofdora: 

7176 65582 

7177 66150 

7178 .66151 

10 62134 

2810 66246 

44CFR 

64 65582 

65 62213.  62333,  62335 

67 62337 


.62369 


67.- 

46CFR 

1180 


..63963 


46CFR 

10 65478 

12 65478 


.65988 
.65988 
.65988 
.65988 
.65988 
.65988 
.65988 
.65988 
.65988 
.65988 
.65988 
.65988 
.65988 


26. 
31. 
32. 
34. 
35. 
38. 
54. 
56. 
61. 
72. 
76. 
77. 
78. 


92. 

96 

108!"ZZ 

109 

153 

160 

162 

164 

167..........H 

168 

169.— 

190 

193 


65988 

65988 

65988 

65988 

65988 

65988 

65988 

65988 

, 65988 

65988 

65988 

65988 

65988 

65988 

65988 


196. 65988 

47CFR 

0 61662 

1 _ 64348 

36 - 65011 

73 62218,  62219.  62220. 

63645,  64348,  64349.  65021, 
65244,65586 

80 -... 62927 

90 61662 

100 65587 


36 65010 

64 - .63491,  63667 

68 63667 

73 62060.  62061,  62373. 

63669.  65052,  65618 
76 63492.  65052 

48CFR 

31 64254,  64255 

970 63645.  6651 0 

PrapoMd  RuIm: 

6 63876 

8 ,.- 65054 

9 62806 

10 : - 65054 

15...... 63023,  65054 

26 63876 

31 65054 

32 65054 

42 65054 

44 - 66472 

45 65054 

52 65054.  66472 

53 65054 

215 64135 

219 641 35.  66246 

236 641 35.  66246 

242...- 64135,64138 

252 64135.  66246 

253. 64135 

1535 64408 

1552 64408 

49CFR 

1 63444,  62762.  63648 

1 92 63450 

219 6 1 664 

553 62221,  63648 

571 63651.  63965 

660. - 65597 

1043 63981 

1 1 60 63981 


106 65210 

1 71 65492 

172 65492 

173 - 65492 

174 66492 


179 66492 

571 62061,  64010,  65262, 

66247 


50CFR 

25 — 

32 

285 

611 

625 - 

638 

641 

649 

650 

651 

652 

672 


62035 

.62035 

62339 

64349 

62762 

64350 

62224 

62224 

82224 

62226 

63654 


675 62339.  63451.  63654. 

64128.66516 

676 62339 

677 62339 

PrapoMd  Rutac 

611 .62373,  65093.  65618 

642 62241,  66247 

649 _ 64014 

650 6401 4 

651 6401 4 

655 — 65618.  66249 

659 66247 

675 -....62373,  65093 

676 62373.  65093 

677 _ 62373.  65093 

REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

Rules  Going  Into  Effect 
Today 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders: 
Paducah,  KY;  published  12- 
12-95 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Potassium  hydroxide  as  hog 
scakj  agent,  etc.; 
published  12-22-95 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 

management: 

Summer  flounder;  published 
11-24-95 
COMMERCE  DEPARTMENT 
National 

Telecommunications  and 
Information  Administration 
Public  telecomrrvjnications 

facilities  program  et  al.; 
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policy  statement;  pi|)lished 
12-22-95  , 

ENVIRONMENTAL^   I 
PROTECTION  AGENCY 
Clean  Air  Act 
State  operating  permits 
programs- 
Georgia;  pubtished  11-22- 
95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug        , 
Admlntetration  I 

Animal  drugs,  feeds,  ind 
related  products: 
Sponsor  name  and  address 
changes- 
A.L  PTiamia.  Inc.] 
published  12-24-95 
Zoalene:  published  12-22-96 
TRANSPORTATION 
DEPARTMBfT  I 

wwionai  mgnvMy  irpmc 
ssMiy  AunMiuMmoa 
Motor  vehide  safety 
standards: 

Side  impact  protection- 
Technical  amendment; 
published  1 1-22-951 

Comments  Du«  N«xt 


AGRICULTURE 
DEPARTMENT 
Agricultural  Markatirfi 
Sarvlea  j 

Cherries  (tart)  grown  in 

Michigan  et  at.;  coraments 

due  t>y  12-29^:  pubfished 

11-29-95 
Oranges,  grapefruit, 

tangerines,  and  tangelos 

grown  in  Florida;  cqmmenis 

due  by  l2-2&^  published 

11-28-95  i 

Potatoes  (Insh)  grown  ir>- 

Idaho  and  Oregon;  I 
comments  due  t}y  12-2S-  - 
95;  published  11-^4-95 
Prunes  (dried)  produced  in 

Califomia; 

12-26-95; 

95 
Tomatoes  grown  In 

comments  due  by 

published  11-24-95; 
AGRICULTURE 
DEPARTMENT 
Pood  and  Consumeil  Service 
Child  nutrition  prograits: 

National  school  lunch 
program- 

Ctwese  alternate  products 
specifications  removal; 
comments  due  by  12- 
27-95;  publishQid  11-27- 
95 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
AtmoaplMric  Admin^Mntion 
Fishery  conservation 

management 


-26-95; 


md 


Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian  Islarxis 
groundfish;  comments  due 
by  12-28-95;  published 
11-29-95 

Gulf  of  Alaska  groundfish; 
comments  due  by  12-29- 
95;  published  11-30-95 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Defense  Federal  Acquisitran 

Regulation  supplement; 

contractor  purchasing 

system  reviews; 

comments  due  by  12-26- 

95;  published  10-27-95 
Federal  Acquisition  Regulation 
(FAR): 
Contingent  fees;  comments 

due  by  12-26-95; 

published  10-26-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act: 
State  operating  permits 
program- 
Kentucky;  comments  due 
.  by  12-26-95;  published  . 
11-24-95 
Water  pollulkyi  control: 
Sewage  sludge;  use  or 
dteposal  standards; 
comments  due  by  12-26- 
95;  published  10-25-95 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Funding  and  fiscal  affairs, 
toan  polKies  and 
operatnns,  and  furxUng 
operations— 
Gk)bal  debt  comments 
due  by  12-26-95; 
published  11-24-95 
Loan  policies  arxl 
operatkxis- 
Loan  informatkxi 
disck)sure;  comments 
due  by  12-26-95; 
published  11-24-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk:es: 
Calling  party  telephone 
number- 
Privacy  requirements; 
comments  due  by  12- 
27-95;  published  12-11- 
95 
Radk)  statk>ns;  table  of 
assignments: 

Georgia;  comments  due  by 
12-26-95;  published  11-8- 
95 
New  Mexico;  comments  due 
by  12-26-95;  published 
11-9-95 
Oklahoma;  comments  due 
by  12-26-95;  published 
11-9-95 


FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  toan  bank 
system: 

Membership  approval; 
'  statutory  eligitxlity 
requirements;  comments 
due  by  12-26-95; 
published  10-27-95 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT  ^ 
Children  and  FamlliM 
Administration 
Head  Start  Program: 
Eligitxlity,  recruitment, 
selectkxi,  enrollment,  and 
attendance  requirements; 
comments  due  by  12-26- 
95;  published  10-25-95 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Polymers- 
Etfrylene-1 ,4-cyck)hexyiene 
dimethylene 
terephthalate 
copolymers,  etc.; 
comments  due  tiy  12- 
26-95;  published  11-24- 
95 
Human  drugs: 
Antibiotic  drugs— 
Cefpodoxime  proxetil,  etc. 
for  oral  suspenston; 
comments  due  by  12- 
27-95;  published  11-27- 
95 
INTERIOR  DEPARTMENT 
National  Parit  Sarvloe 
Special  regulatk>ns: 
Grand  Teton  Natkxial  Park 
and  John  0.  Rockefeller,    . 
Jr.  Memorial  Parkway, 
WY;  snowmot)ile  arxl 
snowplane  routes  and 
regulatk>ns;  comments 
due  by  12-26-95; 
published  10-25-95 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Maryland;  comments  due  by 
12-27-95;  published  11- 
27-96 
Virginia;  comments  due  by 
12-27-95;  published  1 1- 
27-95 
JUSTICE  DEPARTMENT 
Motor  Vehicle  Theft  Preventton 
Act  program  regulations; 
comments  due  by  12-26-95; 
published  10-24-95 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Innute  control,  custody,  care, 
etc: 


Discipline  and  good  conduct 
time;  commerrts  due  t>y 
12-26-95;  published  10- 
26-95 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards, 

etc.: 

Methylene  chk)ride; 

-  occupatkxial  exposure; 
comments  due  by  12-29- 
95;  published  12-6-95 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Aoquisitkxi  regulations: 
Contract  management- 

FAR  supplement  coverage 
On  government  property; 
reviskm;  convnents  due 
by  12-26-95;  published 
10-25-95 
Federal  Acquisitk>n  Regulatk>n 
(FAR): 

Legal  proceecHrigs  costs; 
comments  due  t>y  12-26- 
95;  published  10-26-95 

NATIONAL  LABOR 
RELATIONS  BOARD 

Administrative  law  judges;  role 
modifk»tk)ns;  comments 
due  by  12-29-95;  published 
12-1-95 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement 
Federal  Emptoyees 
Retirement  System- 
AKematve  forms  of 
annuity;  terminatk>n; 
comments  due  t>y  12- 
26-95;  published  10-25- 
95 
POSTAL  RATE  COMMISSION 
Practice  and  procedure  rules: 
Rate  arxl  classiftoatton 
changes;  expeditkm, 
flexibility,  and  innovatk>n; 
comments  due  by  12-26- 
95;  published  10-27-95 

SMALL  BUSINESS 
ADMINISTRATION 

Conflict  of  interests;  comments 

due  by  12-27-95;  published 

11-27-95 
Federal  regulatory  review: 

Government  contracting 
assistance;  comments  due 
by  12-27-95;  pubVshed 
11-27-95 

Procedure  rules  goveming 
cases  before  C>frice  of 
Hearings  and  Appeals; 
comments  due  by  12-27- 
95;  published  11-27-95 

Program  Fraud  Civil 
Remedies  Act  regulations; 
comments  due  by  12-27- 
95;  published  11-27-95 


Snrtall  business  investment 
companies;  comments 
due  by  12-28-95; 
published  11-28-95 
Freedom  of  information  and 
Privacy  Acts;  Federal 
regulatory  review;  comments 
due  by  12-26-95;  published 
11-24-95 
Reporting  and  recordkeeping 
requrements,  etc.;  Federal 
regulatory  review;  comments 
due  by  12-26-95;  published 
11-24-95 
SmaH  business  size  standards: 
Federal  regulatory  review; 
comments  due  by  12-26- 
95;  published  11-24-95 
Nonmanufacturer  mie; 
waivers- 

MinkxHTputers;  comments 
due  by  12-29-95; 
published  12-13-95 
Standards  for  conducting 
txjsiness  with  SBA;  Federal 
regulatory  review;  comments 
due  by  12-26-95;  published 
11-24-95 
Surety  bond  guarantee 
program;  Federal  regulatory 
review;  comments  due  by 


12-27-95;  published  11-27- 
95 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawt>ridge  operations: 
New  York;  comments  due 
by  12-26-95;  published 
10-26-95 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorttvness  directives: 
Canadair;  comments  due  by 
12-26-95;  published  10- 
24-95 
McDonnell  Douglas; 
comments  due  by  12-26- 
95;  published  10-24-95 
SAAB;  convnents  due  by 
12-26-95;  published  10- 
24-95 
Ainvorthiness  starHJards: 
Special  conditions- 
AiRadk)  Corp.;  Beech 
model  58  airplanes; 
comments  due  by  12- 
26-95;  published  11-24- 
95 


Bombardier  Inc.;  high- 
intensity  radiated  fiekls; 
convnents  due  by  12- 
26-95;  published  11-8- 
95 
Class  E  airspace;  comments 
due  by  12-29-95;  published 
11-16-95 
Special  use  airspace; 
definitx>ns;  conrvnents  due 
by  12-27-95;  published  11- 
27-95 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Fuel  system  integrity- 
Compressed  natural  gas 
vehkdes  and  fuel 
containers;  comnwnts 
due  by  12-26-95; 
published  11-24-95 
Head  restraints;  alternative 
testing  procedure 
removed;  comments  due 
by  12-26-95;  published 
10-24-95 
Lamps,  reflective  devices, 
arxJ  associated 
equipment- 


Signal  lamps  geometric 
visit)ility  requirements, 
and  rear  side  mariner 
cotor,  convnents  due  t>y 
12-26-95;  published  10- 
26-95 

Occupant  crash  protectkxv- 

Air  bag  designs,  etc.; 
comments  due  by  12- 
26-95;  published  11-9- 
95 

VETERANS  AFFAIRS 
DEPARTMENT 

DisatMllties  rating  schedule: 

Mental  disorders;  comn>ents 
due  by  12-26-95; 
published  10-26-95 


LIST  OF  PUBLIC  LAWS 

Note:  No  publK  bills  whtoh 
have  t>ecome  law  were 
received  t}y  the  Office  of  ttie 
Federal  Register  for  induskxi 
in  today's  List  of  Public 
Laws. 

Last  List  December  21,  1995 
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Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 
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:opies  of  DCXZUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscrit)ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  Is  published  in  24x 
microfiche  format  and  the  current 
yeei's  volumes  are  mailed  to 
sut>scribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  nfionths:  $216.50 

Code  of  Federal  Regulations: 

Curent  year  (as  issued):  $264.00 
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Superintendent  of  Documents  Subscription  Order  Form 
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Federal  Register  (MFFR)  □  One  year  at  $433  each         □  Six  months  at  $216.50 

Code  of  Federal  Regulations  (CFRM5)     □  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 
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(Please  type  or  print) 


For  privacy,  dieck  box  below: 
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Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 
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Thtmk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 
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Order  Now! 


The  Uiliited  States 
Government  Manual 
1995/96 

As  the  offici{il  handbook  of  the  Federal  Government, 
the  Manual  is  t>e  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

F^rticularly  helpful  for  those  interested  in  where  to  go 
and  who  to  cofitact  about  a  subject  of  particular  concem 
is  each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment  publications  and  films,  and  many 
other  areas  of  (itizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Oif  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$33.00  per  copy 
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Single  copies^teck  copies: 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

fOti        Any  penoD  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO;       Sponsored  by  the  Office  of  the  Federal  Register. 
WHATi     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  Tha  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
-^        Federal  Regulations. 

.  3.  The  important  elements  of  typical  Federal  Register 
docnments. 
4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  Sessions] 
WHEN:  January  9.  1996  at  9:00  am  and 

January  23,  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  bloclu  north  of  Union 

Station  Metro) 
RESERVATKmSv   202-523-4538x 
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Agency  for  International  Development 

NOTICES 

Title  n  development  activity  proposal  draft  guidelines; 

availability,  66804 
Title  n  results  report  draft  guidelines;  availability,  66804 

Agriculture  Department 

See  Foreign  Agricultural  Service 
See  Forest  Service 

RUI^S 

Organization,  functions,  and  authority  delegations: 
Rural  Housing  Service  and  Rural  Business-Cooperative 
Service;  nomenclature  changes,  66713 

Coast  Guard 

RUI^S 

Drawbridge  operations: 

Florida,  66746-66747 
PROPOSED  RULES 
Drawbridge  operations: 

Washington,  66776-66777 
Regattas  and  marine  parades: 

Permit  application  procedures,  66773-66776 

Permit  application  submission  requirements;  90  day  time 
limit;  withdrawn,  66772-66773 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

NOTICES 

Meetings: 
Defense  Intelligence  Agency  Joint  Military  Intelligence 

College  Board  of  Visitors,  66796 
Science  Board  task  forces,  66796-66797 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Tritium  production;  request  for  comment,  66797 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Maine,  66748-66755 

Tennessee,  66747-66748 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Maine,  66778 
Tennessee,  66777-66778 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 

McDonnell  Douglas.  66764-66770 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Aircraft — 
Small  airplanes  airworthiness  standards,  66820-66821 


Federal  Communications  Commission 

NOTICES 

Payment  accepted  from  non-Federal  sources;  semiannual 
report,  66826-66854 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Privacy  Act: 
Systems  of  records,  66800-66801 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Sierra  Pacific  Power  Co.  et  al.,  66799-66800 

Applications,  hearings,  determinations,  etc.: 
Carnegie  Interstate  Pipeline  Co.,  66797-66798 
Colorado  Interstate  Gas  Co.,  66799 
Texas  Eastern  Transmission  Corp.,  66798 
Wyoming  Interstate  Co.,  Ltd.,  66798 

Federal  Reserve  System 

PROPOSED  RULES 

Membership  of  State  banking  institutions  (Regulation  H): 
Securities  transactions  effected  by  State  member  banius; 
recordkeeping  and  confirmation,  66759-66764 
NOTICES 

Meetings;  Sunshine  Act,  66823 
Applications,  hearings,  determinations,  etc.: 
Mercantile  Bancorporation,  Inc.,  66801 
Pikeville  National  Corp.  et  al.,  66801-66802 
Summit  Bancorp,  66802 

Federal  Trade  Commission 

NOTICES 

Competition,  changing  nature;  agency  policy;  hearings. 
66802-66803 

Foreign  Agricultural  Service 

NOTICES 

Agency  information  collection  activities  under  0MB 
review: 
Proposed  agency  information  collection  activities; 
comment  request,  66779-66780 

Forest  Service 

NOTICES 

Meetings: 

Western  Washington  Cascades  Provincial  Interagency 
Executive  Committee  Advisory  Committee,  66780 
National  Forest  System  lands: 

■Forest  lieu  selection  lands;  title,  66780-66795 

Interior  Department 

See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Foreign  corporations;  transfers  of  domestic  stock  or 

securities  by  U.S.  persons,  66739-66746 
Property  (contributed  or  other)  distribution;  recognition 

of  gain  or  loss  by  contributing  partner,  66727-66739 
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UMI 


PROPOSED  RULES 
Income  taxes: 
Foreign  corporations;  transfers  of  domestic  stock  or 

securities  by  U.S.  persons;  cross  reference.  66771- 

66772         j 

International  Development  Cooperation  Agency 

See  Agency  for  Irjtemational  Development 

Interstate  Comm#rce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Fore  River  Railed  Co..  Inc.,  et  al.,  66804-66805 

Land  Managemeat  Bureau 

NOTICES 

Environmental  statements;  availability,  etc: 

Jackpot  mine  ptoject.  WY,  66803 
Meetings: 

Bakersfield  District  Resdurce  Advisory  Council.  66803- 
66804 

Miles  City  District  Resource  Advisory  Coimcil.  66803 
Survey  plat  niings: 

Idaho, 66804 

National  Oceania  and  Atmosptieric  Administration 

RULES 

Fishery  conservation  and  management: 
North  Pacific  fisheries  research  plan;  implementation, 
66755-66758 
NOTICES 

Environmental  statements;  availability,  etc.: 
Rookery  Bay  Ni  itional  Estuarine  Research  Reserve.  FL; 
management  plan.  66796 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
South  Carolina  Electric  &  Gas  Co.  et  al..  66806-66807 

Meetings;  Simshine  Act,  66823 

Petitions;  Director's  decisions: 
Northeast  UtiUties.  66807 

Applications,  hecirings,  determinations^  etc.: 
Commonwealth  Edison  Co..  66805-66806 

Railroad  Retirement  Board 

PROPOSED  RULES 
Railroad  Retirement  Act: 
Compensation  records,  66778 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Philadelphia  Stock  Exchange,  Inc.,  66817-66819 

Applications,  bearings,  determinations,  etc.: 
New  England  Variable  Life  Insurance  Co.  et  al.,  66807- 

66811 
Safeco  Life  Insurance  Co.  et  al..  66812-66817 
Shearson  Lehnian  Series  Fund,  66811-66812 

Thrift  Supervision  Office 

RULES 

Savings  associatibns: 
Loans  to  one  borrower  and  technical  amendments, 
66714-667E0 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 

Miscellaneous  amendments.  66721-66727 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  66819 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications. 
66819-66820 

Treasury  Department 

See  Internal  Revenue  Service     - 
See  Thrift  Supervision  Office 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  66820-66822 


Separate  Parts  In  This  Issue 

Part  II 

Federal  Communications  Commission.  66826-66854 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  in  the  Reader  Aids! 

Beginning  with  the  issue  of  December  4.  1995.  a  new  listing 
will  appeal"  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Effect 
Today  will  remind  readers  about  Rules  docimients 
published  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
documents  published  in  past  issues.  Only  those  documents 
published  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 

The  Reminders  feature  is  intended  as  a  reader  aid  only. 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 
significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 
for  the  Reminders  since  the  issue  of  November  1.  1995.  No 
documents  pubUshed  prior  to  November  1,  1995  will  be 
listed  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  ttie  parts  affected  this  month  can  t>e  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicat)iKty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  urxler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7CFRPart2 

Revision  of  Delegations  of  Authority 

AGENCY:  Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  to  change  the 
names  of  the  Rural  Housing  and 
Ck)mmunity  Development  Service  and 
the  Rural  Business  and  Cooperative 
Development  Service. 
EFFECTIVE  DATE:  December  26. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Siegler,  Deputy  Assistant 
General  Counsel,  Research  and 
Operations  Division,  Office  of  the 
General  Counsel,  Department  of 
Agriculture,  Room  2321-S,  Washington, 
DC  20250,  telephone  202-720-6035. 
SUPPLEMENTARY  INFORMATION:  On 
November  8, 1995,  USDA  published  in 
the  Federal  Register  (60  FR  56392- 
56465)  a  revision  of  the  delegations  of 
authority  appearing  in  7  CFR  part  2  due 
to  a  reorganization  of  the  department. 
The  revised  delegations  effectuated  the 
Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  of  1994,  Public  Law 
103-354.  The  Act  permits  the  Secretary 
to  reorganize  the  Department  of 
Agriculture.  The  Act  authorized  the 
establishment  of  subcabinet  positions 
and  the  restructuring  of  agencies  and 
offices  of  the  Department  of  Agriculture. 
The  Secretary  established  the  Rural 
Housing  and  Commimity  Development 
Service  and  the  Rural  Business  and 
Cooperative  Development  Service.  It  has 
been  determined  that  public  confusion 
exists  with  regard  to  the  two  agency 
names,  and  that  the  names  are  long  and 
cumbersome.  Accordingly,  the  Secretary 


has  determined  to  change  the  agency 
names  from  the  Rural  Housing  and 
Community  Development  Service  to  the 
Rural  Housing  Service,  and  the  Rural 
Business  and  Cooperative  Development 
Service  to  the  Rural  Business- 
Cooperative  Service.  The  functions  and 
responsibilities  of  the  two  agencies  will 
remain  the  same.  Accordingly,  7  CFR 
part  2  is  revised  as  set  forth  below. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFnCERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Authority:  Sec.  212(a),  Pub.  L.  103-354. 
108  Stat.  3210;  7  U.S.C.  6912(a)(1);  5  U.S.C. 
301;  Reorganization  Plan  No.  2  of  1953,  3 
CFR,  1949-1953  Comp.,  p.  1024. 

Subpart  C — Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretaries  and  Assistant  Secretaries 

2.  In  subpart  C,  all  references  to: 

(1)  "Rural  Housing  and  Community 
Development  Service"  are  revised  to 
read  "Rural  Housing  Service"; 

(2)  "Rural  Business  and  Cooperative 
Development  Service"  are  revised  to 
read  "Rural  Business-Cooperative 
Service"; 

(3)  "rural  housing  and  community 
development"  are  revised  to  read  "rural 
housing";  and 

(4)  "rural  business  and  cooperative 
development"  are  revised  to  read  "rural 
business-cooperative". 

Subpart  D — Delegations  of  Authority  to 
Other  General  Officers  and  Agency 
Heads 

2.  In  subpart  D,  all  references  to: 

(1)  "Riual  Housing  and  Commimity 
Development  Service"  are  revised  to 
read  "Rural  Housing  Service":  and 

(2)  "Rural  Business  and  Cooperative 
Development  Service"  are  revised  to 
read  "Rural  Business-Cooperative 
Service". 

Sut>part  F— Delegations  of  Authority 
by  the  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services 

3.  In  subpart  F,  all  references  to: 


(1)  "Rural  Housing  and  Community 
Development  Service"  are  revised  to 
read  "Rural  Housing  Service";  and 

(2)  "Rural  Business  and  Cooperative 
Development  Service"  are  revised  to 
read  "Riu^l  Business-Cooperative 
Service". 

Subpart  G— Delegations  of  Authority 
by  the  Under  Secretary  for  Rural 
Economic  and  Community 
Development 

4.  In  subpart  G,  all  references  to: 

(1)  "Rural  Housing  and  Commimity 
Development  Service"  are  revised  to 
read  "Rural  Housing  Service";  and 

(2)  "Rural  Business  and  Cooperative 
Development  Service"  are  revised  to 
read  "Rural  Business-Cooperative 
Service". 

Subpart  J — Delegations  of  Authority  b] 
the  Under  Secretary  for  Natural 
Resources  and  Environment 

5.  In  subpart  J,  all  references  to: 

(1)  "Rural  Housing  and  Community 
Development  Service"  are  revised  to 
read  "Rural  Housing  Service";  and 

(2)  "Rural  Business  and  Cooperative 
Development  Service"  are  revised  to 
read  "Rural  Business-Cooperative 
Service". 

For  subparts  C  and  D: 

Dated:  December  15, 1995. 
Dan  Glickman, 
Secretary  of  Agriculture. 

For  Subpart  F: 

Dated:  December  19, 1995. 

Eugene  Moos, 

Under  Secretary  for  Fann  and  Foreign 
Agricultural  Services. 

For  Subpart  G: 

Dated:  December  18, 1995. 

Jill  Long  Thompson, 

Under  Secretary  for  Rural  Economic  and 
Community  Development. 

For  Subpart  J: 

Dated:  December  19, 1995. 
James  R.  Lyons, 

Under  Secretary  for  Natural  Resources  and 
Environment 
(FR  Doc.  95-31267  Filed  12-22-95;  8:45  am] 
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DEPARTMENT  Off  THE  TREASURY 

Offic*  of  Thrift  Supervision 

12  CFR  505,  506.  $10.  512,  516,  543, 
544. 545, 550, 5521  556, 563,  563b,  563c. 
563d.  565. 566.  567.  571, 574, 575, 583, 
584 


[No.  95-200] 


Technical  Amendments;  Loans  to  One 
Borrower 

AGENCY:  Office  of  ^lirift  Supervision, 

Treasury. 

action:  Final  rule. 


summary:  The  Oft  ce  of  Thrift 
Supervision  (OTS  is  revising  its 
regulations  to  incorporate  a  number  of 
technical  and  conlorming  amendments. 
The  amendments  include  corrections  to: 
Amendments  adopted  in  1994  that  were 
not  codified  as  OTJS  intended,  cross- 
references  that  bedame  outdated  due  to 
other  regulatory  amendments, 
regulations  affected  by  legislation, 
regulations  containing  addresses,  office 
titles,  and  other  titles  that  are  out  of 
date,  the  table  setting  forth  OMB  control 
numbers  assigned  to  regulations  under 
the  Paperwork  Reduction  Act,  and 
regulations  contaiming  typographical 
errors.  | 

This  rulemaking  also  adopts  as  final 
the  OTS's  interim  final  rule  regarding 
loans  to  one  borroWer  (LTOB). 
EFFECTIVE  DATE:  Dfcember  26, 1996. 
FOR  FURTHER  INFOfVIATION  CONTACT:  For 
Technical  and  Coiiforming  Amendment 
information  contact:  Mary  Gottlieb, 
Senior  Paralegal.  (202)  906-7135, 
Regulations  &  Legislation  Division, 
Chief  Coimsel's  Office.  For  Loans  to  One 
Borrower  information  contact:  William 
J.  Magrini,  Project  Manager,  Supervision 
Policy,  (202)  906-5744;  or  Valerie  J. 
Lithotomos,  Coimiel  (Banking  and 
Finance),  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  (202) 
906-6439,  Regulations  and  Legislation 
Division,  Chief  Cotinsel's  Office,  Office 
of  Thrift  Supervisfon,  1700  G  Street, 
NW.,  Washington  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

Technical  and  CoafDrmiiig 
Amendments 

Sections  505.1  through  505.4  are 
being  amended  to  reflect  the 
reorganization  and  relocation  of  the 
Public  Reference  Room  annoimced  in 
the  Federal  Regislpr  on  September  14, 
1995.'  The  former  1  Information  Services 
Division  is  now  pArt  of  the 


Dissemination  Branch  and  is  located  at 
1700  G  Street.  NW.  on  the  lower  level. 

Part  506,  concerning  the  control 
numbers  assigned  pursuant  to  the 
Paperwork  Reduction  Act,  is  being 
amended  to  reflect  the  Paperwork 
Reduction  Act  of  1995  ^  and  to  generally 
update  the  regulation  reference  table. 

Section  516.1  is  being  amended  to 
correct  the  addresses  of  OTS's  Regional 
Offices.  The  definition  of  "CAMEL 
Rating"  found  at  §  516.3(c)  is  being 
amended  to  reflect  the  previous  global 
change  from  the  MACRO  to  the  CAMEL 
rating  system  for  examinations.  ^  Section 
516.3(c)  still  refers  to  the  components  of 
the  obsolete  MACRO  system. 

The  model  bylaws  for  stock 
associations  in  the  appendix  to  part  552 
are  being  amended  to  make  them 
conform  with  the  regulatory  change  that 
removed  the  annual  independent  audit 
requirement  for  small  savings 
associations  with  composite  CAMEL  . 
ratings  of  1  or  2.*  histitutions  regulated 
under  the  Securities  Exchange  Act  of 
1934  ('34  Act)  will  still  have  to  comply 
with  §  552.10,  which  requires 
associations  to  send  an  annual  report  to 
stockholders  containing  financial 
statements  that  satisfy  the  requirements 
of  Rule  14a-3  of  the  '34  Act.  Rule  14a- 
3  allows  an  institution  that  does  not 
have  an  annual  audit  to  include 
unaudited  financial  statements  in  its 
annual  report. 

Sections  563b.2(a)(16)  and 
574.6(a)(4)-{a)(6)  were  inadvertently 
removed  '  and  are  being  reinstated 
without  revision. 

This  final  rule  also  includes  a  nimiber 
of  non-substantive  technical  revisions 
correcting  a  variety  of  erroneous  cross- 
references  and  eliminating  obsolete 
terminology.  The  majority  of  the 
revisions  concern  the  removal  of  the 
term  "District  Director"  and  "District 
Office."  The  OTS's  field  offices  were 
converted  from  district  to  regional 
offices  several  years  ago.  The 
regulations  have  been  reviewed  to 
determine,  in  each  individual  case, 
whether  references  to  "District  Director" 
should  refer  instead  to  "Regional 
Director"  or  "OTS,"  and  whether 
references  to  "District  Office"  should 
refer  instead  to  "Regional  Office"  or 
"OTS." 

Loans  to  One  Borrower 

On  March  28, 1995,  the  OTS 
published  an  interim  final  rule  with 
request  for  comment  on  LTOB.*  That 


>4rt: 


60  PR  47801  (September  14. 1995). 


2  Pub.  L  104-13  (May  22, 1995). 
'  59  FR  18474  (April  19,  1994). 
«  59  FR  60300  (November  23,  1994). 
>  59  FR  22725  (May  3,  1994):  59  FR  28468  Qune 
2. 1994). 
*  See  60  FR  15861  (March  28,  1995). 


interim  final  rule  reflected  changes  that 
the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  had  recently  made  to  its 
lending  limits  regulation.  Section  5(u)  of 
the  Home  Owners'  Loan  Act  requires 
that  savings  association  lending  limits 
conform  to  those  applicable  to  national 
banks.' 

The  comment  period  for  the  interim 
final  rule  closed  on  April  27, 1995.  The 
OTS  received  two  comment  letters:  one 
from  a  savings  bank  and  one  from  a 
national  trade  association.  Both 
comment  letters  raised  one  issue — 
whether  the  removal  of  the  term 
"monthly  or  quarterly"  (used  in 
describing  the  periodic  reports  in  which 
LTOB  limits  must  be  computed) 
prevents  savings  associations  frx)m 
calculating  their  LTOB  limits  on  a 
monthly  basis. 

The  reference  to  "monthly  or 
quarterly"  was  removed  because  the 
OTS  no  longer  requires  institutions  to 
file  monthly  Thrift  Financial  Reports 
(TFRs).  TFRs  are  now  filed  only  at  the 
end  of  each  quarter.  Thus,  for 
compliance  tracking  purposes,  an 
institution's  LTOB  limits  are  now 
normally  computed  on  the  basis  of  its 
unimpaired  capital  and  unimpaired 
surplus  at  the  end  of  each  quarter.  The 
purpose  for  the  quarterly  computation 
rule  is  to  reduce  the  burden  associated 
with  frequent  recomputation  of  LTOB 
limits.  The  OTS  will  not  object  if 
institutions  choose  to  recompute  their 
LTOB  limits  more  frequently  than 
quarterly,  provided  that  adequate         > 
documentation  is  maintained. 

Moreover,  we  also  note  that  the  LTOB 
rule  expressly  provides  that  if  an 
association  knows,  or  has  reason  to 
know,  that  its  level  of  unimpaired 
capital  and  unimpaired  surplus  has 
changed  significantly,  either  upward  or 
downward,  subsequent  to  a  quarter-end 
computation,  the  institution  must 
recompute  its  LTOB  limits.* 

Because  the  OTS  has  decided  to  make 
no  substantive  changes  to  its  interim 
final  rule,  that  rule  is  adopted  as  final 
today,  with  one  technical  correction. 
The  words  "general  valuation"  are  being 
removed  from  the  definition  of 
"unimpaired  capital  and  imimpaired 
surplus"  at  §  563.93(b)(ll){ii).  In  its 
present  form,  the  definition  specifies 
that  an  association's  "general  valuation 
allowances  for  loan  and  lease  losses  not 
included  in  supplementary  capital 
under  part  567  of  this  chapter"  are  to  be 
added  to  the  association's  computation 
of  imimpaired  capital  and  unimpaired 
surplus.'  The  words  "general  valuation" 


'  12  U.S.C.  1464  (u). 

«  See  12  CFR  563.93(f)(1). 

<  60  FR  at  15864. 
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were  inadvertently  included  in  the 
interim  final  rule.  The  words  are 
extraneous. 

AdministratiTe  Procedure  Act;  Riegle 
Cmnmnnity  Development  and 
Regulatory  Improvement  Act  of  1994 

The  OTS  has  found  good  cause  to 
dispense  with  both  prior  notice  and 
comment  on  this  final  rule  and  a  30-day 
delay  of  its  effective  date  mandated  by 
the  Administrative  Procedure  Act. '° 
OTS  believes  that  it  is  contrary  to  public 
interest  to  delay  the  effective  date  of  the 
rule,  as  it  corrects  a  number  of  errors 
that  have  caused  confusion  and  these 
corrections  will  aid  the  public  in  iising 
OTS's  regulations.  Because  the  technical 
amendments  in  the  final  rule  are  not 
substantive,  they  will  not  detrimentally 
affect  savings  associations  by  becoming 
effective  immediately;  the  LTOB  rule  is 
already  effective. 

In  addition,  this  document  is  exempt 
bom  the  requirement  fbimd  in  section 
302  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994 ' '  that 
regulations  must  not  take  effect  before 
the  first  day  of  the  quarter  following 
publication,  as  it  imposes  no  new 
requirements. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,'^  it  is 
certified  that  this  technical  corrections 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimober  of  small  savings  associations, 
small  service  corporations,  or  other 
small  entities. 

Executive  Order  12866 

The  Acting  Director  has  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  OTS  has  determined  that  the 
requirements  of  this  final  rule  will  not 
result  in  expenditiu«s  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  imder  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

List  of  Subjects 

12  CFR  Part  505 
Freedom  of  information. 


'0  5  U.S.C.  553. 

"  Pub.  L.  No  103-325. 12  U.S.C  4802. 

'J  Pub.  L.  No  96-354.  5  U.S.C  601. 


12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  510 

Administrative  practice  and 
procedure. 

12  CFR  Part  512 

Administrative  practice  and 
procedure.  Investigations. 

12  CFR  Part  516 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Parts  543  and  544 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  545 

Accounting,  Consumer  protection. 
Credit,  Electronic  funds  transfers. 
Investments,  Manufactured  homes, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  550 

Savings  associations.  Trusts  and 
trustees. 

12  CFR  Part  552 

Reporting  and  recordkeeping 
requirements.  Savings  associations, 
Securities. 

12  CFR  Part  556 

Savings  associations. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Flood  insurance.  Investments, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities,  Surety  bonds. 

12  CFR  Part  563b 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  563c 

Accoimting,  Savings  associations, 
Securities. 

12  CFR  Part  563d 

Authority  delegations  (Government 
agencies),  Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  565 

Administrative  practice  and 
procedure.  Capital,  Savings 
associations. 


12  CFR  Part  566 

Liquidity,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  567 

Capital,  Savings  associations. 

12  CFR  Part  571 

Accoimting,  Conflicts  of  interest, 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  574 

Administrative  practice  and 
procedure,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  575 

Administrative  practice  and 
procedure.  Capital,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  assdciations, 
Securities. 

12  CFR  Part  583 

Holding  companies.  Savings 
associations. 

12  CFR  Part  584 

Administrative  practice  and 
procedure.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble  and  under  the  authority  of 
12  U.S.C.  1462a,  the  Office  of  Thrift 
Supervision  hereby  amends  chapter  V, 
title  12  of  the  Code  of  Federal 
Regulations  and  adopts  as  final  the 
interim  rule  amending  12  CFR  563.93 
published  at  60  FR  15861  on  March  28, 
1995,  with  one  change,  as  set  forth 
below: 

Chapter  V  [Amended] 

1.  Chapter  V  of  title  12  is  amended  by  . 
removing  the  headings  for  subchapters 

A  through  G;  and  by  removing  the  term 
"subchapter"  wherever  it  appears,  and 
by  adding  in  lieu  thereof  the  word 
"chapter". 

PART  505— FREEDOM  OF 
INFORMATION  ACT 

2.  The  authority  citation  for  part  505 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  12  U.S.C  1462a. 
1463,  1464. 

§505.1    [Amended] 

3.  Section  505.1  is  amended  in 
paragraph  (a)  by  removing  the  word 
"('Office')",  and  by  adding  in  lieu 
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thereof  the  word  "(|OTS')".  and  by 
removing  the  words  "the  Office  as",  and 
adding  in  lieu  thereof  the  words  "the 
OTS  as";  and  in  paWgraph  (b)  by 
removing  the  word  "Office"  each  place 
it  appears,  and  by  adding  in  lieu  thereof 
the  word  "OTS". 


4.  Section  505.2 
follows: 


s  revised  to  read  as 


§506.2    PuMic refaifnce room. 

The  OTS  will  maike  materials 
available  for  revievy  on  an  ad  hoc  basis 
when  necessary.  C(^ntact  the 
Dissemination  Braiich,  Records 
Management  and  Information  Policy 
Division,  Office  of  thnh  Supervision, 
1700  G  Street,  NW.;  Washington,  DC 
20552,  or  visit  the  j^iblic  Reference 
Room  at  1700  G  Stijeet,  NW.,  lower 
level,  from  9:00  a.i^.  to  4:00  p.m.  on 
business  days. 

5.  Section  505.3  is  revised  to  read  as 
follows: 

§  505.3    Requests  i<k  records. 

Initial  determinations  under  31  CFR 
l.S(g)  as  to  whether  to  grant  requests  for 
records  of  the  OTS  will  be  made  by  the 
Manager,  Dissemination  Branch  or  by  an 
official  so  designated.  Requests  may  be 
mailed  to:  Freedom  of  Information  Act 
Request,  Dissemination  Branch,  Records 
Management  and  Information  Policy 
Division,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.;  Washington.  DC 
20552,  or  marked  'TOLA"  and  delivered 
in  person  to  the  Public  Reference  Room, 
Dissemination  Branch,  Records 
Management  and  laformation  Policy 
Division.  1700  G  Street,  NW..  Lower 
Level.  Requests  majy  also  be  sent  by 
facsimile. 

6.  Section  505.4  is  revised  to  read  as 
follows: 

§505.4    Administrative  appeal  of  inMal 
detennination  to  deny  records. 

Appellate  determinations  under  31 
CFR  1.5(h)  with  respect  to  records  of  the 
OTS  will  be  made  by  the  Executive 
Director  for  Admintistration  or  the 
Director,  Records  Management  and 
Information  Policy  Division.  Appeals  by 
mail  should  be  addressed  to: 
Dissemination  Branch,  Records 
Management  and  Information  Policy 
Division,  1700  G  Street,  NW., 
Washington,  DC  20552.  Appeals  may  be 
delivered  personally  to  the 
Dissemination  Branch,  Records 
Management  and  Information  Policy 
Division,  Office  of  iThrift  Supervision, 
1700  G  Street,  NW|.  Lower  Level. 
Appeals  may  also  1^  sent  by  facsimile. 


PART  506— 4NFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

7.  The  authority  citation  for  part  506 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

8.  Section  506.1  is  revised  to  read  as 
follows: 

§  506.1    0M8  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

(a)  Purpose.  This  part  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
contained  in  regulations  of  the  Office  of 
Thrift  Supervision  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13, 109  Stat 
163,  and  is  adopted  in  compliance  with 
the  requirements  of  5  CFR  1320.8. 
Information  collection  requirements  that 
are  not  mandated  by  statute  must  be 
assigned  control  numbers  by  OMB  in 
order  to  be  enforceable. 

(b)  Display. 


12  CFR  part  or  section 
where  jderrtiried  and  de- 
scribed 


502.3 

510 

516.1(c) 

Part  528 

528.1a 

533.1  

543.1  

5432 

543.9 

544.2 

544.5 

545.36(d)  ... 

545.74 

545.81  

545.82 

545.92 

545.95 

545.96(c)  .... 

545.121  

545.131  

546.2 

546.4 

5502 

550.14 

5522-1  

5522-6 

552.4 

552.5 

552.6 

552.7 

552.10 

552.11  , 

552.13 


562.1(b) 
563.1(b) 
563.10  ... 
56322  ... 


563.34.... 
563.37(c) 


Current  OMB 
control  No. 


1550-0053 
1550-0081 
1550-0056 
1550-0021 
1550-0011 
1550-0011 
1550-0018 
1550-0005 
1550-0007 
1550-0017 
1550-0018 
1550-0011 
1550-0013 
1550-0077 
1550-0033 
1550-0006 
1550-0006 
1550-0011 
1550-0047 
1550-0011 
1550-0016 
1550-0066 
1560-0037 
1550-0037 
1550-0005 
1550-0007 
1550-0017 
1550-0018 
1550-0025 
1550-0025 
1550-0019 
1550-0011 
1550-0016, 
1550-0025 
1550-0011 
1550-0011 
1550-0027 
1560-0016, 
1550-0025 
1550-0011 
1550-0067 


12  CFR  part  or  section  . 

where  identified  arxJ  de- 

scrit)ed 


563.38 

563.41(e)  4 

563.42(e)  -.. 

563.43  (0  through  (h) 
563.43(i)(3)  ............... 

563.47(e)  

563.48(C) , 

563.80...- _ 

563.81  „ -„ 

563.93(f) 

563.99-663.101  (Subpart  D). 

Appendix  A 

563.99e 

563.132 

563.134 

563.170 

563.170(c) 


.a.. 


563.172  „ 

563.173(e)  

563.174(e)  

563.174(f)  .„ 

563.175(e) ..„. 

300>  I  f  ^\i/    ■■■■■•■•■■•■•••»•■■■■•< 

563.177 

563.180 

563.180(d)  _.. 

563.181 

563.183 

Part  563b  ....'. 

563b.4 

563b20  through  563b.32 

Part  563d 

Part  563e 

Part  563f 

Part  563g  .._ 

Part  564  

566.4 ...; 

Part  568 _........., 

571.6 .- 

574 

574.6 

Part  575 .. ;.. 

5842-1 - 

5842-2 

584.9 


Current  OMB 
control  No. 


1550-0065 
155OH0011 
1S60-0011 
1550-0075 
1550-0075 
1550-0011 
1550-0011 
1550-0050 
1550-0061 
1550-0030 
1550-0011 

1550-0078 
1550-0011 
1550-0033 
1550-0059 
■1550-0011 
1550-0011, 
1550-0083 
1550-0011 
1550-0011 
1550-0011 
1550-0011 
1550-0011 
1550-0011 
1550-0041 
1550-0084 
1550-0003 
1550-0032 
1550-0032 
1550-0014 
1550-0032 
1550-0074 
1550-0019 
1550-0012 
1550-0051 
1550-0035 
1550-0011 
1550-0011 
1550-0062 
1550-0005 
1550-0032 
1550-0015 
1550-0071 
1550-0063 
1550-0063 
1550-0063 


PART  510-MISCELLANEOUS 
ORGANIZATIONAL  REGULATIONS 

8a.  The  authority  citation  for  part  510 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463, 1464. 
§510.2    [Amended] 

8b.  Section  510.2  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
"subchapters  A,  B,  C.  D,  E,  F,  and  G  of. 

PART  512— RULES  FOR 
INVESTIGATIVE  PROCEEDINGS  AND 
FORMAL  EXAMINATION 
PROCEEDINGS 

9.  The  authority  citation  for  part  512 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463. 1464, 
1467, 1467a,  1813;  15  U.S.Q  78  7. 


§512.4    [Amended] 

10.  Section  512.4  is  amended  by 
removing  the  phrase  "Director  or  any 
Deputy  Director  of  Enforcement",  and 
by  adding  in  lieu  thereof  the  phrase 
"Deputy  Chief  Counsel  for  Enforcement 
or  the  appropriate  Regional  Counsel  for 
Enforcement". 

§512.5    [Amended] 

11.  Section  512.5  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
"Director  or  any  Deputy  Director  of 
Enforcement",  and  by  adding  in  lieu 
thereof  the  phrase  "Deputy  Chief 
Counsel  for  Enforcement  or  the 
appropriate  Regional  (Doimsel  for 
Enforcement". 

PART  516— APPLICATION 
PROCESSING  GUIDELINES  AND 
PROCEDURES 

12.  The  authority  citation  for  part  516 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C. 
1462a,  1463.  1464. 

§516.1    [Amended] 

13.  Section  516.1  is  amended  in 
paragraph  (b)(1)  by  removing  the  word 
"17th"  and  by  adding  in  lieu  thereof  the 
word  "18th";  in  paragraph  (b)(2)  by 
removing  the  number  "30348-5217" 
and  by  adding  in  lieu  thereof  the 
number  "30309";  in  paragraph  (b)(3)  by 
removing  the  phrase  "111  East  Wacker 
Drive,  suite  800,  Chicago,  Illinois 
60601-4360",  and  by  adding  in  lieu 
thereof  the  phrase  "200  West  Madison 
Street,  Suite  1300,  Chicago,  Illinois 
60606";  in  paragraph  (b)(4)  by  removing 
the  phrase  'T.O.  Box  619027,";  and  in 
paragraph  (b)(5)  by  removing  the  word 
"Center"  and  by  adding  in  lieu  thereof 
the  word  "Street". 

14.  Section  516.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§516.3    Definitions. 

•        •        •        *        * 

(c)  CAMEL  rating.  A  savings 
association's  CAMEL  rating  is  its 
(Capital,  Assets,  Management,  Earnings, 
and  Liquidity  rating  as  of  the  most 
recent  rating  update  (as  determined 
either  on-site  or  off-site  by  the  most 
recent  examination)  of  which  the 
savings  association  has  been  notified  in 
writing. 


PART  543— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  MUTUAL 
ASSOCIATIONS 

15.  The  authority  citation  for  part  543 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a,  2901  et  seq. 

16.  Section  543.8  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
"District  Director  or  his  or  her 
designee",  and  by  adding  in  lieu  thereof 
the  word  "OTS";  and  by  adding  a 
second  sentence  to  read  as  follows: 

§  543.8    Conversion  of  State  mutual  charter 
to  Federal  charter. 

(a)  *  *  *  Requests  for  such  approval 
shall  be  filed  in  accordance  with 
§  516.1(c)  of  this  chapter. 

§543.11    [Amended] 

17.  Section  543.11  is  amended  in 
paragraph  (c)(l)(iii)(C)  by  removing  the 
last  sentence. 

PART  544— CHARTER  AND  BYLAWS 

18.  The  authority  citation  for  part  544 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a,  1463, 
1464,  1467a,  2901  et  seq. 

§544.3    [Amended] 

19.  Section  544.3  is  amended  in  the 
petition  by  removing  the  phrase 
"District  Director",  and  by  adding  in 
lieu  thereof  the  phrase  "Regional 
Director". 

PART  545— OPERATIONS 

20.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463,  1464. 
1828. 

§545.74    [Amended] 

21.  Section  545.74  is  amended  in 
paragraph  (c)(4)(iv)  by  removing  the 
phrase  "District  Director  or  his  or  her 
designee",  and  by  adding  in  lieu  thereof 
the  phrase  "Regional  Director";  and  by 
removing  the  phrase  "he  or  she  has", 
and  by  adding  in  lieu  thereof  the  phrase 
"there  are". 

§545.82    [Amended] 

22.  Section  545.82  is  amended  in 
paragraph  (c)(l)(i)  by  removing  the 
phrase  "District  Director",  and  by 
adding  in  lieu  thereof  the  phrase 
"OTS",  and  by  removing  the  phrase  "of 
the  parent  Federal  savings  association"; 
in  paragraph  (c)(l)(ii)  by  removing  the 
phrase  "District  Director",  and  by 
adding  in  lieu  thereof  the  word  "OTS", 
and  by  removing  the  phrase  "the 
Federal  savings  association's";  and  in 
paragraph  (f)(2)  by  removing  the  phrase 
"its  District  Director",  and  by  adding  in 
lieu  thereof  the  phrase  "the  OTS". 

§545.121    [Amended] 

23.  Section  545.121  is  amended  in 
paragraph  (c)  concluding  text  by 
removing  the  phrase  "District  Director". 


and  by  adding  in  lieu  thereof  the  phrase 
"Regional  Director",  and  by  removing 
the  phrase  "Director  of  the  Office",  and 
by  adding  in  lieu  thereof  the  word 
"OTS";  and  in  the  third  sentence  of 
paragraph  (e)  by  removing  the  phrase  "it 
the  person",  and  by  adding  in  lieu 
thereof  the  phrase  "if  the  person". 

§545.131    [AmendMl] 

24.  Section  545.131  is  amended  in 
paragraph  (b)(7)  introductory  text  by 
removing  the  phrase  "District  Director", 
and  by  adding  in  lieu  thereof  the  phrase 
"Regional  Director". 

PART  550— TRUST  POWERS  OF 
FEDERAL  SAVINGS  ASSOaATtONS 

25.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463, 1464, 
1735f-7. 

§550.2    [Amended] 

26.  Section  550.2  is  amended  in 
paragraph  (c)  introductory  text  by 
removing  the  phrase  "District 
Director's",  and  by  adding  in  lieu 
thereof  the  phrase  "Regional  Director's"; 
and  in  paragraph  (c)  introductory  text, 
and  paragraphs  (c)(1),  (c)(4),  (c)(5), 
(c)(7),  (c)(9),  and  (d)  by  removing  the 
phrase  "District  Director"  each  place  it 
appears,  and  by  adding  in  lieu  thereof 
the  phrase  "Regional  Director". 

§550.3    [Amended] 

27.  Section  550.3  is  amended  by 
removing  the  phrase  "or  the  District 
Director",  and  by  adding  in  lieu  thereof 
the  phrase  "Regional  Director". 

§550.10    [Amended] 

28.  Section  550.10  is  amended  in 
paragraph  (b)(2)  by  removing  the  phrase 
"District  Director",  and  by  adding  in 
lieu  thereof  the  phrase  "Regional 
Director". 

§550.13    [Amended] 

29.  Section  550.13(b)  is  amended  by 
removing  the  phrase  "shall  also  be  filed 
with  the  District  Director  and  that  the 
Office  may  review  such  documents", 
and  by  adding  in  lieu  thereof  the  phrase 
"shall  also  be  filed  in  accordance  with 
the  filing  instructions  in  §  516.1(c)  of 
this  chapter  and  that  the  OTS  may 
review  such  documents". 

§550.14    [Amended] 

30.  Section  550.14  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
"§  500.32(c)(5)",  and  by  adding  in  lieu 
thereof  the  phrase  "§  516.1(c)";  and  in 
paragraphs  (b)  and  (c)  introductory  text 
by  removing  the  phrase  "District 
Director",  and  by  adding  in  lieu  thereof 
the  phrase  "Regional  Director". 


mm 
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i55ai5   [AnMnded] 

3^1.  Section  55o|l5  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
"parts  558  and  55f9  of  this  title",  and  by 
adding  in  lieu  th^«of  the  phrase  "part 
558  of  this  chapt«". 

PART  552-4NCaRPORATION, 
ORGANIZATION.  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOOATIONS 

32.  The  authority  citation  for  part  552 
continues  to  read  las  follows: 

Authority:  12  U.4c  1462. 1462a,  1463, 
1464. 1467a. 


§552.5    [Ar 

33.  Section  552|5  is  amended  in 
paragraph  (a)  by  r  emoving  the  phrase 
"552.6-3.  and  55i6-4",  and  by  adding 
in  heu  thereof  thg  phrase  "and  552.6- 
3";  and  in  paragraph  (b)(l)(ii)  by 
removing  the  phrise  "552.6-3  and 
552.6-4",  and  by  bidding  "and  552.6-3" 
in  its  place.  I 

34.  Article  VIII  pf  the  appendix  to  part 
552  is  revised  to  pead  as  follows: 

Appendix  to  Part  552 — Model  Bylaws 
for  Stock  Associations 


Article  Vm— Fiscal 

The  fiscal  year  of 
on  the 


Year 

the  association  shall  end 
of 


of  each  year.  The  apfpointment  of  accountants 
shall  be  subject  to  annual  ratification  by  the 
shareholders. 


PART  556— STATEMENTS  OF  POUCY 

34a.  The  autho^ty  citation  for  part 
556  continues  to  ^d  as  follows: 


Authority:  S  U.S. 
1464. 1701)-3;  15 


552,  559;  12  U.S.C. 
llS-C.  1693-1693r. 


f556^    [AimiKtec| 

34b.  Section  555.5  is  amended  in 
paragraph  (c)(4)  b  y  removing  the 
phrases  "of  chapt  sr  C"  and  "of  chapter 
D". 

PART  563— OPEilATIONS 

35.  The  authorty  citation  for  part  563 
continues  to  readlas  follows: 


Authority:  12  U.S 
1463.  1464.  1467a 
42  U.S.C.  4106. 


.C.  375b.  1462, 1462a, 
1468, 1817, 1828,  3806; 


1563.9    [Amende^] 

36.  Section  563.9  is  amended  in 
paragraph  (f)  by  removing  the  phrase 
"Notwithstandinf  the  provisions  of 
§  571.25  of  this  chapter,  a",  and  by 
adding  in  lieu  thereof  the  word  "A". 

1563.93    [AmMtdvq 

37.  Section  5631.93  is  amended  in 
paragraph  (b)(ll)(ii)  by  removing  the 
phrase  "general  \laluation". 


1563.134    [Amended] 

38.  Section  563.134  is  amended  in 
paragraphs  Cb)(5)  and  (c)  by  removing 
the  phrase  "District  Director",  and  by 
adding  in  lieu  thereof  the  phrase 
"Regional  Director", 

§563.160    [Amended] 

39.  Section  563.160  is  amended  in 
paragraphs  (c)(2)  and  (d)(1)  by  removing 
the.phrase  "District  Director",  and  by 
adding  in  lieu  thereof  the  phrase 
"Regional  Director";  and  by  removing 
paragraph  (f). 

§563.170    [Amended] 

40.  Section  563.170  is  amended  in 
paragraph  (b)(1)  by  removing  the  phrase 
"District  Director"  each  place  it  appears, 
and  by  adding  in  lieu  thereof  the  phrase 
"Regional  Director",  and  by  removing 
the  term  "District"  and  by  adding  in 
lieu  thereof  the  term  "Region";  in 
paragraph  (c)(3)(iii)  by  removing  the 
phrase  ",  its  District  Director,  or  the", 
and  by  adding  in  lieu  thereof  the  phrase 
"or  its";  and  in  paragraph  (e)  by 
removing  the  phrases  "District  Director" 
and  "District",  and  by  adding  in  lieu 
thereof  the  phrases  "Regional  Director" 
and  "Region",  respectively. 

§563.177    [Amended] 

40a.  Section  563.177  is  amended  in 
paragraphs  (a)  and  (b>  by  removing  the 
phrase  "chapter  11",  and  by  adding  in 
Ueu  thereof  the  phrase  "subchapter  II". 

§563.183    [Amended] 

41.  Section  563.183  is  amended  in 
paragraph  (c)(1)  by  removing  the  phrase 
"shall  be  by  letter  signed  by  the  officer 
making  the  report  with  the  original  and 
two  copies  to  the  District  Director  or  his 
or  her  designee",  and  by  adding  in  lieu 
thereof  the  phrase  "shall  be  done  in 
accordance  with  §  516.1(c)  of  this 
chapter". 

PART  563t>— CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

42.  The  authority  citation  for  part 
563b  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464. 1467a,  2901;  15  U.S.C  78c,  781,  78m, 
78n, 78w. 

43.  Section  563b.  2  is  amended  by 
removing  paragraph  (a)(15),  by 
redesignating  paragraph  (a)(16)  as 
paragraph  (a)(15)  and  by  adding  new 
paragraph  (a)(16)  to  read  as  follows: 

§563b.2    Definitions. 

(a)  *  *  * 

(16)  Employee.  The  term  employee 
does  not  include  a  director  or  officer. 


§563b.3    [Amended] 

44.  Section  563b.3  is  amended  in  the 
last  sentence  of  paragraph  (c)(8)  by 
removing  the  phrase  "§  563b.l0(c)",  and 
by  adding  in  lieu  thereof  the  phrase 
"|563b.lO". 

§563b.3    [Amended] 

44a.  Section  563b.  3  is  amended  in  the 
charter  provision  of  paragraph  (c)(13)  by 
removing  the  phrase  "chapter  D",  and 
by  adding  in  lieu  thereof  the  phrase 
"Part  563b". 

§563b.4    [Amended] 

45.  Section  563b.4  is  amended  by 
designating  the  concluding  text  of 
paragraph  (b)(l)(i)  as  paragraph 
(b)(l)(ii);  and  by  removing  the  phrase 
"Corporate  and  Seciu-ities"  where  it 
appears  in  newly  designated  paragraph 
(b)(l)(ii)  and  by  adding  in  lieu  thereof 
the  phrase  "Business  Transactions". 

§563b.8    [Amended] 

46.  Section  563b.8  is  amended  by 
removing  the  phrase  "Corporate  and 
Seciuities"  where  it  appears  in  the  first, 
second,  and  third  sentences  of 
paragraph  (e)(1)  and  adding  in  lieu 
thereof  the  phrase  "Business 
Transactions". 

§563b.29    [Amended] 

47.  Section  563b.29  is  amended  in 
paragraph  (b)  by  removing  the  phrase 
"District  Director",  and  by  adding  in 
lieu  thereof  the  phrase  "Regional 
Director". 

PART  5630— ACCOUNTING 
REQUIREMENTS 

48.  The  authority  citation  for  part 
563c  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463, 1464;  15 
U.S.C.  78c(b),  78m.  78n,  78w. 

§563c.3    [Amended] 

49.  Section  563c.3  is  amended  by 
removing  paragraph  (b)  and  the 
paragraph  designation  for  paragraph  (a). 

PART  563d— SECURITIES  OF 
SAVINGS  ASSOCIATIONS 

50.  The  authority  citation  for  part 
563d  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463, 1464;  15 
U.S.C.  78c(b),  781,  78m.  78w,  78d-l. 

§563d.l    [Amended] 

51.  Section  563d.l  is  amended  by 
removing  the  phrase  "Corporate  and 
Secimties".  and  by  adding  in  lieu 
thereof  the  phrase  "Business 
Transactions". 

§S63d.2    [Amended] 

52.  Section  563d.2  is  amended  by 
removing  the  phrase  "Corporate  and 


Securities"  where  it  appeara  in  the  first, 
third,  and  fourth  sentences,  and  by 
adding  in  lieu  thereof  the  phrase 
"Business  Transactions";  and  by 
removing  the  word  "District",  and  the 
phrases  "District  Office",  "District 
Offices",  and  "District  Director"  where 
they  appear,  and  by  adding  in  lieu 
thereof  the  word  "Region",  and  the 
phrases  "Regional  Office",  "Regional 
Offices",  and  "Regional  Director", 
respectively. 

PART  565-PROMPT  CORRECTIVE 
ACTION 

53.  The  authority  citation  for  part  565 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1831o. 

§565.9    [Amended] 

54.  Section  565.9  is  amended  by 
removing  the  phrase  "section  565.8"  in 
paragraph  (a)  and  by  adding  in  lieu 
thereof  the  phrase  "§  565.7". 

PART  566— UQUIDITY 

55.  The  authority  citation  for  part  566 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1462, 1462a.  1463. 
1464, 1465, 1467a;  IS  U.S.C  1691, 1691a. 

§566.2    [Amended] 

56.  Section  566.2  is  amended  in 
paragraph  (c)  by  removing  the  phrase  ", 
§  566.1,  and  §  566.3",  and  by  adding  in 
lieu  thereof  the  phrase  "and  §  566.1". 

PART  567— CAPITAL 

57.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a,  1828  (note). 

58.  Section  567.3  is  amended  by: 

a.  revising  paragraph  (a); 

b.  removing,  in  paragraph  (b)(5),  the 
phrase  "§  563.131  of  this  chapter  or 
other  Office  regulations",  and  by  adding 
in  lieu  thereof  the  phrase  "other  Office 
regulations  or  other  guidance"; 

c.  revising  paragraph  (d)(1); 

d.  removing,  in  paragraphs  (d)(2)  and 
(d)(3),  the  phrases  "District  Director" 
and  "District  Director's"  each  place  they 
appear,  and  by  adding  in  lieu  diereof 
the  phrases  "OTS"  and  "OTS's". 
respectively; 

e.  revising  the  fourth  and  fifth 
sentences  of  paragraph  (d)(3),  and 
removing  the  third  sentence  of 
paragraph  (d)(3);  and 

f.  revising  paragraph  (d)(5).  The 
revisions  read  as  follows: 

§  567.3    Individual  minimum  capital 
requirements. 

(a)  Purpose  and  scope.  The  rules  and 
procedures  specified  in  this  section 


apply  to  the  establishment  of  an 
individual  minimnm  capital 
requirement  for  a  savings  association 
that  varies  from  the  requirement  that 
would  otherwise  apply  to  the  savings 
association  under  §  567.2  of  this  part. 
Pursuant  to  12  U.S.C.  1464(8),  the  OTS 
may  establish  such  individual  minimum 
capital  requirements  for  savings 
associations  as  it  deems  necessary  or 
appropriate  on  a  case-by-case  basis  in 
light  of  the  particular  circumstances  of 
each  savings  association. 

*  »        *        *        « 

(d)  Procedures — (1)  Notification. 
When  the  OTS  determines  that  a 
minimum  capital  requirement  different 
from  that  set  forth  in  §  567.2  of  this  part 
is  necessary  or  appropriate  for  a 
particular  savings  association,  it  shall 
notify  the  savings  association  in  writing 
of  its  proposed  individual  minimum 
capital  requirement;  the  schedule  for 
compliance  with  the  new  requirement; 
and  the  specific  causes  for  determining 
that  the  higher  individual  minimum 
capital  requirement  is  necessary  or 
appropriate  for  the  savings  association. 
The  OTS  shall  forward  the  notifying 
letter  to  the  appropriate  state  supervisor 
if  a  state-chartered  savings  association 
would  be  subject  to  an  individual 
minimum  capital  requirement. 

•  •        •        •        • 

(3)  •  •  •  The  OTS  shall  provide  the 
savings  association  and  the  appropriate 
state  supervisor  (if  a  state-chartered 
savings  association  is  involved)  with  a 
written  decision  on  the  individual 
minimum  capital  requirement, 
addressing  the  substantive  comments 
made  by  the  savings  association  and 
setting  forth  the  decision  and  the  basis 
for  that  decision.  Upon  receipt  of  this 
decision  by  the  savings  association,  the 
individual  minimum  capital 
requirement  becomes  effective  and 
binding  upon  the  savings  association.  * 


(5)  Change  in  circumstances.  If,  after 
a  decision  is  made  under  paragraph 
(d)(3)  of  this  section,  there  is  a  change 
in  the  circumstances  affecting  the 
savings  association's  capital  adequacy 
or  its  ability  to  reach  its  required 
minimum  capital  level  by  the  specified 
date,  OTS  may  amend  the  individual 
minimum  capital  requirement  or  the 
savings  association's  schedule  for  such 
compliance.  The  OTS  may  decline  to 
consider  a  savings  association's  request 
for  such  changes  that  are  not  based  on 
a  significant  change  in  circiunstances  or 
that  are  repetitive  or  frivolous.  Pending 
the  OTS's  reexamination  of  the  original 
decision,  that  original  decision  and  any 
compliance  schedule  established 


thereimder  shall  continue  in  full  force 
and  efiiect. 
59.  Section  567.4  is  amended  by: 

a.  removing,  in  paragraph  (a)(1) 
introductory  text,  the  phrase  ",  after 
referral  of  an  appropriate  case  by  a 
District  Director  and  based  on  a 
recommendation  of  the  Office's  Office  of 
Enforcement  developed  in  coordination 
with  the  Deputy  Director  for  Regional 
Operations"; 

b.  revising  paragraph  (a)(2) 
introductory  text; 

c.  revising  the  second  and  fifth 
sentences  in  paragraph  (a)(3)(i) 
introductory  text; 

d.  removing,  in  paragraph  (a)(3)(i) 
introductory  text  tiie  word 
"Enforcement"  each  place  it  appears, 
and  adding  in  lieu  thereof  the  phrase 
"the  Office";  and  in  paragraphs 
(a)(3)(i)(A)  and  (C),  {a)(3)(ii),  (a)(4),  and 
(a)(5)(ii),  by  removing  the  words  "of 
Enforcement"  each  place  it  appears; 

e.  removing,  in  paragraph  (a)(4).  the 
phrase  ".  based  on  a  recommendation 
from  the  Office  developed  in 
coordination  with  the  Deputy  Director 
for  Regional  Operations."; 

f.  revising  paragraph  (a)(6);  and 

g.  removing  in  paragraph  (b)(1)  the 
phrase  "(such  as  an  application  under 
§  563.131  of  this  chapter,  or  an 
application  for  approval  to  exceed  its 
applicable  equity  risk  investment 
threshold  pursuant  to  §  563.98(g)  of  this 
chapter)". 

The  revisions  read  as  follows: 

§567.4    Capital  directives, 
(a)  *  *  • 

(2)  Notice  of  intent  to  issue  capital 
directive.  The  OTS  will  determine 
whether  to  initiate  the  process  of  issuing 
a  capital  directive.  The  OTS  will  notify 

a  savings  association  in  writing  by 
registered  mail  of  its  intention  to  issue 
a  capital  directive.  If  a  state-chartered 
savings  association  is  involved,  the  OTS 
will  also  notify  and  solicit  comment 
from  the  appropriate  state  supervisor. 
The  notice  will  state: 

*  •        •        «        • 

(3)  Response  to  notice  of  intent,  (i)  * 

*  *  The  resfMjnse  should  edso  include 
any  information  that  the  savings 
association  wishes  the  OTS  to  consider 
in  deciding  whether  to  issue  a  capital 
directive.  *  *  *  Such  responses  shall  be 
submitted  in  accordance  with  §  516.1(c) 
of  this  chapter.  *  *  * 

*  •        •        •        • 

(6)  Change  in  circumstances.  Upon  a 
change  in  circumstances,  a  savings 
association  may  submit  a  request  to  the 
OTS  to  reconsider  the  terms  of  the 
capital  directive  or  consider  changes  in 
the  savings  association's  capital  plan 
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issued  under  a  diredtive  for  the  saviags 
association  to  achiefe  its  miniinuin 
capital  requiremait.j  If  the  OTS  believes 
such  a  change  is  warranted,  the  OTS 
may  modify  the  saviags  association's 
capital  requirement  or  may  refuse  to 
make  such  modification  if  it  determines 
that  there  are  not  si^ficant  changes  in 
circumstances.  Pending  a  decision  on 
reconsideration,  the  capital  directive 
and  capital  plan  shall  continue  in  full 
force  and  effect. 


§567.10    [AmtfKkKQ 

60.  Section  567. 1( 


is  amended  in 


paragraphs  (a)(3)  int^ductory  text  and 
(c)  by  removing  the  bhrase  "its  District 
Director"  and  by  adding  in  lieu  thereof 
the  phrase  "the  Regional  Director". 

$567.13    [Amended] 

61.  Section  567.1^  is  amended  in 
paragraph  (c)  by  renioving  the  phrase 
"by  the  District  Director". 

PART  571— STATEMENTS  OF  POUCY 


62.  The  authority 
continues  to  read  as 


citation  for  part  571 
follows: 


Authority:  5  U.S.C.  952.  559;  12  U.S.C 
1462a,  1463, 1464. 

$5714    [Amended] 

63.  Section  571.6  is  amended  in 
paragraphs  (a)(2)(iv^  (b)(3)(i),  (d)(1). 
(d)(2).  (d)(4)(ii).  andi(g)  by  removing  the 
phrase  "District  Dir^or",  and  by 
adding  in  lieu  thereof  the  phrase 
"Regional  Director";  and  by 
redesignating  paragiaph  (b)(3)  (i)  as 
paragraph  (b)(3). 

$571.13    [Amended] 

64.  Section  571.1^  is  amended  in  the 
introductory  text  of  (paragraph  (a)  by 
removing  the  phrase  "563.90  and";  and 
in  paragraph  (a)(1)  by  removing  the 
phrase  "or  District  I  directors". 


$571.20    [An 

65.  Section  571.2^  is  amended  in 
para^aph  (a)  by  ren  toving  the  phrase 
"District  Director",  md  by  adding  in 
lieu  thereof  the  phriise  "Regional 
Director".  ' 

PART  574— ACQUISITION  OF 
CONTROL  OF  SAVINGS 
ASSOCIATIONS 


66.  The  authority 
continues  to  read  as 


Authority:  12  U.S.CJ  1467a.  1817, 1831i. 
$574.2    [Amended] 

67.  Section  574.2 
removing  and  reser  rmg 


citation  for  part  574 
follows: 


is  amended  by 
paragraph  (i). 


$574^    [AmMKM] 

68.  Section  574.3  is  amended  in 
paragraph  (c)(2)(v)  by  removing  the 
phrase  "District  Director",  and  by 
adding  in  lieu  thereof  the  phrase 

' '  Regional  Director' ' . 

$574.4    [Amended] 

69.  Section  574.4  is  amended  in 
paragraph  (c)(4)(ii)  by  removing  the 
phrase  "District  Director  or  his  or  her  . 
designee",  and  by  adding  in  lieu  thereof 
the  phrase  "Regional  Director";  and  in 
paragraph  (f)(2)  by  removing  the  phrase 
"§  574.6(b)(3)  of  this  part",  and  by 
adding  in  lieu  thereof  the  phrase 

"§  516.1(c)  of  this  chapter". 

70.  Section  574.6  is  amended  by 
adding  paragraphs  (a)(4)  through  (a)(6): 
by  removing  in  paragraph  (c)(3)(ii)(D) 
the  phrase  "chapter  11",  and  by  adding 
in  Ueu  thereof  the  phrase  "subchapter 
11";  and  by  removing  paragraph 
(c)(3)(iii)  to  read  as  follows: 

$574.6    Procedural  requirements. 

(a)  *  *  * 

(4)  H-(e)3.  This  application  shall  be 
used  for  all  applications  filed  under 
§574.3(a)  of  this  part: 

(i)  By  a  savings  and  loan  holding 
company  for  approval  of  acquisitions  by 
a  merger,  consolidation,  or  purchase  of 
assets  of  a  savings  association  or 
uninsured  institution  or  a  savings  and 
loan  holding  company;  or 

(ii)  By  any  company  for  approval  of 
acquisitions  by  a  merger,  consolidation, 
or  purchase  of  assets  of  two  or  more    . 
savings  associations. 

(5)  H-(e)4.  This  information  filing 
shall  be  used  to  claim  that  a 
reorganization  is  exempt  from  prior 
written  approval  of  the  OTS  imder 
§  574.3(c)(l)(ii)  of  this  part. 

(6)  Notice  Form  1393,  parts  A  and  B. 
This  form  shall  be  used  for  all  notices 
filed  under  §  574.3(b)  of  this  part 
regarding  the  acquisition  of  control  of  a 
savings  association  by  any  person  or 
persons  not  constituting  a  company 
except  as  provided  in  paragraph  (a)(3)  of 
this  section. 


$574.7    [Amended] 

71.  Section  574.7  is  amended  in 
paragraphs  (a)(2)(iii)(A)  and  (E)  by 
removing  the  phrase  "Senior  Deputy 
Director  for  Supervision  (Policy)",  and 
by  adding  in  lieu  thereof  the  word 
"OTS  ":  in  paragraphs  (a)(2)(iii)(F)(l) 
through  (4)  by  removing  the  phrase 
"District  Director  or  his  or  her 
designee",  and  by  adding  in  lieu  thereof 
the  word  "OTS";  and  in  paragraph  (c)(2) 
introductory  text  by  removing  the 
phrase  "(a)(4),  and". 
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PART  575-MUTUAL  SAVINGS  AND 
LOAN  HOLDING  COMPANIES 

72.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a,  1828,  2901. 

$575.2    [Amended] 

72a.  Section  575.2  is  amended  in 
paragraphs  (i)  and  (p)  by  removing  the 
phrase  "of  chapter  F". 

$575.10    [Amended] 

73.  Section  575.10  is  amended  in 
paragraphs  (a)(1)  and  (a)(2)(iii)  by 
removing  the  phrase  "and  571.5". 

$575.11    [Amended] 

74.  Section  575.11  is  amended  in 
paragraph  (g)  by  removing  the  phrase 
"§§  563.39  and  571.5",  and  by  adding  in 
lieu  thereof  the  phrase  "§563.39". 

PART  583— DEFINITIONS 

75.  The  authority  citation  for  part  583 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a,  1468. 

$583.10    [Removed] 

76.  Section  583.10  is  removed. 

PART  584— REGULATED  ACTIVITIES 

77.  The  authority  citation  for  part  584 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464,  1467a,  1468. 

$584.1    [Amended] 

78.  Section  584.1  is  amended  in 
paragraph  (b)  by  removing  the  phrase 
"District  Director",  and  by  adding  in 
lieu  thereof  the  phrase  ' '  Regional 
Director".   . , 

$584.2-2    [Amended] 

79.  Section  584.2-2  is  amended  in 
paragraph  (b)  by  removing  the  third 
sentence;  and  in  paragraph  (c)  by 
removing  the  phrase  "the  Etistrict 
Director  or  the  Director  of  the  Office,  as 
the  case  may  be,",  and  by  adding  in  lieu 
thereof  the  phrase  "the  OTS". 

Dated:  December  1 1 ,  1995. 

By  the  OfTice  of  Thrift  Supervision. 
Jonathan  L.  Fiechter, 
Acting  Director. 

(PR  Doc.  95-30541  Filed  12-22-95;  8:45  am] 
BILUNQ  COM  C720-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  CFR  Parts  200, 217, 234, 241, 247, 
248, 249,  250,  291, 298, 374a,  385, 399 

BIN  2139-AA03 

Technical  Amendments; 
Organizational  Change;  Miscellaneous 
Editorial  Changes;  and  Conforming 
Amendments 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Biu«au  of  Transportation 
Statistics  under  delegated  authority  49 
CFR  1.71(a)  amends  the  Secretary's 
regulations  in  order  to  reflect  recent 
Departmental  organizational  changes, 
correct  outdated  organizational  and 
statutory  references,  and  eliminate 
obsolete  provisions.  It  also  makes 
editorial  changes  to  correct  addresses 
and  make  other  technical  corrections. 
This  rule  makes  no  substantive  changes 
to  current  regulations. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
December  26, 1995. 
FOB  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus;  Regulations  Division, 
Office  of  Airline  Information,  K-25,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  (202)  366-4387. 

SUPPI.EMENTARY  INFORMATION: 
Background  and  Purpose 

Responsibility  for  the  Department's 
aviation  information  program  was 
transferred  from  the  Administrator  of 
the  Research  and  Special  Programs 
Administration  (RSPA)  to  the  Director 
of  the  Biu^au  of  Transportation 
Statistics  (BTS)  in  May  1995.  Before 
RSPA,  the  function  resided  in  the  Civil 
Aeronautics  Board  (CAB)  until  the 
sunset  of  the  latter.  The  office  that  has 
this  responsibility  is  the  Office  of 
Airline  Information  (OAI).  Before  the 
transfer,  this  office  was  known  as  the 
Office  of  Airline  Statistics  (OAS)  and, 
prior  to  a  1990  reorganization  of  RSPA, 
the  Office  of  Aviation  Information 
Management  (OAIM).  This  rule  reflects 
the  transfer  by  revising  those  portions  of 
the  CFR  that  still  refer  to  RSPA,  CAB, 
OAS,  and  OAIM  with  respect  to  the 
aviation  information  program. 

The  rule  also  makes  editorial  changes 
throughout  the  14  CFR  chapter  n  to 
eliminate  obsolete  provisions,  and  to 
correct  addresses,  terminology,  cross- 
references,  and  outdated  titles  of 
Department  organizations  and  officials. 
These  changes  are  necessitated  in  part 
by  the  revision  and  recodification  of  the 


Federal  Aviation  Act  within  subtitle  VII 
of  title  49  of  the  United  States  Code 
(Transportation)  by  action  of  Pubic  Law 
103-272,  enacted  July  5.  1994.  14  CFR 
399.100  is  being  removed  since  it  is 
redundant  to  14  CFR  part  241  section 
19-7(d);  the  policy  regarding  release  of 
international  passenger  origin  and 
destination  statistics  remains 
imchanged. 

Notice  and  Opportunity  for  Public 
Comment  Unnecessary 

Since  this  amendment  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  are  unnecessary. 
The  amendments  made  in  this 
document  are  ministerial,  removing 
obsolete  and  redundant  material  and 
making  minor  technical  and 
terminology  changes.  For  the  same 
reason,  good  cause  exists  for  not 
publishing  this  rule  at  least  30  days 
before  its  effective  date,  as  is  ordinarily 
required  by  5  U.S.C.  553(d).  Therefore, 
this  final  rule  is  effective  upon 
publication  in  the  Federal  Register. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866.  It  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  order.  It  is  not 
significant  tmder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  PR  11040, 
February  26, 1979).  As  this  rule  involves 
internal  agency  practices  and 
procedures,  it  will  not  impose  any  costs 
on  the  public. 

Paperwork  Reduction  Act 

This  rule  contains  no  reporting  or 
recordkeeping  requirements. 

Federalism 

The  Bureau  of  Transportation 
Statistics  has  analyzed  this  rule  under 
the  principles  and  criteria  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

National  Environmoital  Protection  Act 

The  Bureau  of  Transportation 
Statistics  has  also  analyzed  the 
proposed  amendments  for  the  purpose 
of  the  National  Environmental 
Protection  Act.  The  amendments  will 
not  have  any  impact  on  the  quality  of 
the  human  environment. 

List  of  Subjects 

14  CFR  Part  200 
Air  transportation. 


14  CFR  Part  217 

Air  carriers,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  234 

Air  carriers.  Consumer  protection, 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  241 

Air  carriers.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accoimts. 

14  CFR  Part  247 

Air  carriers.  Airports. 

14  CFR  Part  248 

Air  carriers.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

14  CFR  Part  249 

Air  carriers,  Reporting  and 
recordkeeping  requirements,  Truth  in 
lending.  Uniform  System  of  Accoimts. 

14  CFR  Part  250 

Air  carriers.  Consumer  protection, 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  291 

Administrative  practice  and 
procedure.  Air  carriers.  Freight, 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  298 

Air  taxis.  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  374a 

Air  carriers.  Credit,  Political 
candidates,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  385 

Organization  and  functions 
(Government  agencies). 

14  CFR  Part  399 

Administrative  practice  and 
procedure.  Air  carriers,  Air  rates  and 
fares.  Air  taxis,  Consiuner  protection. 
Small  businesses. 

For  the  reasons  set  out  in  the 
preamble,  the  Bureau  of  Transportation 
Statistics  under  delegated  authority  49 
CFR  1.71(a)  amends  the  Secretary s' 
regulations  in  14  CFR  chapter  II  as  set 
forth  below. 

PART  200— DEFINmONS  AND 
INSTRUCTIONS 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  chapters  401, 411, 
413,415,417,461. 
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2.  In  §  200.1,  addjnew  paragraph  (h) 
to  read  as  follows:  | 

§  20ai    Tenns  and  ^aAnWons. 
•        •        •        •  I     • 

(h)  BTS  means  tne  Bureau  of 
Transportaticm  Statistics,  U.S. 
Oepaitment  of  Trai^portation. 


ransp 


PART  217— REPORTING  TRAFFIC 
STATISTICS  BY  FOREIGN  AIR 
CARRIERS  IN  CIVILIAN  SCHEDULED, 
CHARTER,  AND  NONSCHEDULED 
SERVICES 

3.  The  authority  citation  for  part  217 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  329  and  chapters  401, 
413.417. 


§§217.3, 217.5, 217.8, 217.7. 217.9, 217.10 
[Amended] 

4.  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
term  indicated  in  the  middle  column 
from  wherever  it  appears  in  the  section, 
and  add  the  term  indicated  in  the  right 
column: 


SectMn 


217.3(a)  

2173(e)  — 

2175(b)(1) 

217.5(b)(1)  and  (3) 
2175(b)(1).  (3),  and  ^) 

217.6(a)  

217.7 

217.9(a)  

217.10(b)  _ 


217.10,  appendix  (a)()) 


217.10.  appendix  (f)  (^)  and  (2)  . 

217.10,  appendix  (0  (2) 

217.10,  appendix  (g)  (1)  and  (2) 

217.10.  appendix  (g)(1)(l) 

217.10,  appendix  (i){2|)  


Remove 


RSPA ; 

Researcti  and  Special  Programs  Administration  

Office  of  Aviation  Information  Management 

OAIM'8 _ 

OAIM ~ 

Office  of  Aviation  Information  Management 

RSPA ^ - 

Office  of  Aviation  Information  Management 

Office  of  Aviation  Information  Management,  DAI-1. 
Research  and  Special  Programs  Administration. 
U.S.  Department  of  Transportation.  400  Seventti 
St,  SW.,  Washington,  DC  20590. 

Data  Administration  Division,  DAI-20.  Room  4125, 
Office  of  Aviation  Information  Management,  Re- 
search and  Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400  Seventh  Street. 
SW..  Washington,  DC  20590. 

OAIM ~ 

RSPA „...- „.;......... »... 

OAIM 

Office  of  Aviation  Information  Management 

OAIM - 


Add 


BTS. 

Bureau  of  Transportation  Statistics. 

Office  of  Alrlifw  Information. 

OAl's. 

OAI. 

Office  of  Airline  Information. 

BTS. 

Office  of  Airline  Information. 

Office  of  Airline  Information,  K-25,  Room  4125, 
U.S.  Department  of  Transportation,  400  Sev- 
enth St,  SW.,  Washington,  DC  20590. 

Office  of  Airline  Information,  K-25,  Room  4125, 
U.S.  Department  of  Transportation,  400  Sev- 
enth St,  SW.,  Washington,  DC  20590. 


OAI. 

BTS. 

OAI. 

Office  of  Airline  Information. 

OAI. 


§217.10    [Ar 

5.  In  §  217.10,  the  appendix  is 
amended  by  removing  paragraph  (h). 

PART  234— AIRLINE  SERVICE 
QUALITY  PERFORMANCE  REPORTS 

6.  The  authority  jcitation  for  part  234 
is  revised  to  read  e^  follows: 


Authority:  49  U.S.C.  329  and  chapters  401, 
417. 

7.  The  Note  preceding  §  234.1  is 
revised  to  read  as  follows: 

Note:  The  reporting  requirements 
contained  in  this  part  have  been  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2136-0041. 


§§  234.2, 234.4. 234.5, 234.6, 234.8, 234.12 
[Amended] 

8.  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
term  indicated  in  the  middle  colimin 
from  wherever  it  appears  in  the  section, 
and  add  the  term  indicated  in  the  right 
colimui: 


Secti^ 


Remove 


Add 


2345  "Reportable  nifhT . 
234.2  "Reporting  canter" 
2M2  "Reporting  career" 

234.4(a)  

234.4(a)  

234.5 

234.6 „ 

234.8(a)  

234.12 


Office  of  Airline  Statistics  

Section  401  of  the  Federal  Aviation  Act  of  1958 

Office  of  Airline  Statistics >.... 

RSPA '. 

Office  of  Airline  Statistics  

Office  of  Airline  Statistics  .. — 

Office  of  Airline  Statistics  _,. 

Office  of  Airline  Statistics 

Administrator,  Research  and  Special  Programs  Ad- 
ministration. 


Office  of  Airline  Information. 

49  U.S.C.  41102. 

Office  of  Airline  Information. 

BTS. 

Office  of  Airtira  Information. 

OfTice  of  Airline  Information. 

Office  of  Airline  Information. 

Office  of  Airline  Information. 

Director,  Bureau  of  Transportation  Statistics. 


PART  241— UNIFORM  SYSTEM  OF 
ACCOUNTS  AND  REPORTS  FOR 
LARGE  CERTIRCATED  AIR  CARRIERS 

9.  The  authority  citation  for  part  241 
is  revised  to  read  i  s  follows: 


Authority:  49  U.S.C.  329  and  chapters  401, 
411,417. 

§§241.03.  04, 1-1, 1-2, 1-3, 1-4, 1-6, 1-6. 
1-7, 1-8, 2.1, 2-4, 3, 6, 12. 17, 19-1, 19-5, 
19-7.21,22.23,24,25    [Amended] 

10.  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 


term  indicated  in  the  middle  colimm 
from  wherever  it  appears  in  the  section, 
and  add  the  term  indicated  in  the  right 
column: 
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Section 


241  Sec.  03  'iAir  earner,  chmter' 

241  Sea  03  "Air  carrier,  large  certifi- 
catBdT. 

241  Sec.  03  "Certificate  of  Public  Con- 
venience and  Necessity". 

241  Sec.  03  "Person  controlling  an  air 
carrier'. 

241  Sec.  03,  "Section  418  cargo  oper- 
ations". 

241  Sec.  03,  "Section  418  cargo  oper- 
ations". 

241  Sec.  03  Traffic,  notvevenue" 

241  Sec.  03  "Traffic,  nonrevenue" 

241  Sec.  03  'Traffic,  revenue" 

241  Sec.  03  Traffic,  revenue" 

241  Sec.  04(b) 

241  Sec.  1-1  

241  Sec.  1-1  -... 

241  Sec.  1-1  

241  Sec.  1-2 

241  Sec.  1-3(a) - ~... 

241  Sec.  l-4(b) 

241  Sec.  l-4(b) 

241  Sec.  1-5(c) 

241  Sec.  1-5(0) 

241  Sec.  l-6(a) 

241  Sec.  1-6(b) 

241  Sec.  1-7 

241  Sec.  1-8 

241  Sec.  2.1(a) ~ -. 

241  Sec.  2.1(b) ^ 

241  Sea  2.1(c) : 

241  Sec.  2-4(a) 

241  Sec.  2— 4(d) - 

241  Sec.  3,  Note  at  end  of  Table -... 

241  Sec.  6,  1609 

241  Sec.  6. 1629,  Note 

241  Sec.  6. 1649 

241  Sec.  6, 1830(a)  and  (e) 

241  Sec.  6, 1830(c) 

241  Sec.  6. 1890(g) 

241  Sec.  6, 1890(g) 

241  Sec.  6, 1890(h) 

241  Sec.  6, 2130(b) 

241  Sec.  12,  01(a) 

241  Sec.  12,  01(a) - 

241  Sec.  12,  08 

241  Sec.  12. 19(a) - 

241  Sec.  12, 19(a) 

241  Sec.  12,  75.6 

241  Sec.  12,  77(b) 

241  Sec.  12,  78 

241  Sec.  12.  79(a) 

241  Sec.  17,  96 - 

241  Sec.  19-1  (a) 

241  Sec.  19-1(0 

241  Sec.  19-5(c)(2) - 

241  Sec.  l9-5(c)(2) 

241  Sec.  19-5(c)(6) 

241  Sec.  19-5(c)(22) 

241  Sec.  19-7(a) » 


Renrxive 


Section  401(d)(3)  of  the  Federal  Aviation  Act  of 

1958,  as  amended. 
Section  401  of  the  Federal  Aviation  Act  of  1958 


Section  401 ,  of  the  Act 

Section  101  (32)  of  the  Act 
Section  418 


Section  418  of  the  Act 


Add 


Section  403(b)  of  the  Federal  Aviation  Act 

Part  223  of  the  Board's  Economic  Regulations 

Section  403(b)  of  the  Federal  Aviation  Act 

Part  223  of  the  Board's  Economic  Regulations 

Office  of  Airline  Statistics  

Board - 

Civil  Aeronautics  Board 

407  and  416  of  the  Federal  Aviation  Act  of  1958,  as 
amended. 

Civil  Aeronautics  Board 

Civil  Aeronautics  Board  ~ - 

Civil  Aeronautics  Board  - 

Board 

Civil  Aeronautics  Board 

Part  249  of  ttie  Economic  Regulations  of  the  Civil 
Aeronautics  Board. 

Civil  Aeronautics  Board 

Section  406  subsidy,  interchange  sales,  and  mutual 
aid  assistance. 

Office  of  Aviation  Information  Management,  DAI-1, 
Research  and  Special  Programs  Administration. 

Data  Administration  Division,  DAI-20,  Office  of  Avia- 
tion Information  Management,  Room  4125,  Re- 
search and  Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400  Seventh  Street. 
S.W.,  Washington,  D.C.,  20590. 

Office  of  Aviation  Information  Management  (OAIM)  .. 

OAIM „ 

Office  of  Aviation  Information  Management/RSPA, 
DAI-1,  U.S.  Department  of  Transportation,  Wash- 
ington, DC  20590. 

Civil  Aeronautics  Board  

Civil  Aeronautics  Board 

CAB  

Civil  Aeronautics  Board 

RSPA  

Civil  Aeronautics  Board 

Civil  Aeronautics  Board -. 

Board  ~ 

Civil  Aeronautics  Board ~ 

Board  „ 

Civil  Aeronautics  Board 

RSRA 

Section  403(b)  of  the  Federal  Aviation  Act 

Part  223  of  the  Board's  Economic  Regulations 

Section  419  of  the  Federal  Aviation  Act  

Section  403(b)  of  the  Federal  Aviation  Act 

Part  223  of  the  Board's  Economic  Regulations 

Civil  Aeronautics  Board  

Civil  Aeronautics  Board 

Civil  Aeronautics  Board  -..- 

Civil  Aeronautics  Board  

RSPA 

Section  418  of  the  Act 

OAIM 

Office  of  Aviation  Information  Management  (OAIM)  .. 

OAlM's 

OAIM 

Office  of  Aviation  Information  Management 

Research  and  Special  Programs  Administration 
(RSPA),  Office  of  Aviation  Information  Manage- 
ment (OAIM). 


49  U.S.C.  41102(a)(3). 

49  U.S.C.  41102. 

49  U.S.C.  41102. 

49  U.S.C.  40102. 

Section  41103. 

49  U.S.C.  41103. 

49  U.S.C.  41511(a). 

14  CFR  part  223. 

49  U.S.C.  41511(a). 

14  CFR  part  223. 

Office  of  Airline  Information. 

BTS. 

BTS 

49  U.S.C.  41701  and  41708. 

BTS. 
BTS. 
BTS. 
BTS. 
DOT. 
14  CFR  part  249. 

BTS. 

And  interchange  sales. 

Office  of  Airline  Information.  K-25,  Bureau  of 
Transportation  Statistics. 

Office  of  Airline  Information,  K-25,  Room  4125, 
U.S.  Department  of  Transportation,  400  Sev- 
enth SL,  SW.,  Washington,  DC  20590. 


Office  of  Airline  Information  (OAI). 

OAI. 

Office  of  Airline  Infomnation,  K-25,  Room  4125, 
U.S.  Department  of  .Transportation,  400  Sev- 
enth St.  SW.,  Washington,  DC  20590. 

BTS. 

DOT. 

BTS. 

BTS. 

BTS. 

BTS. 

DOT. 

DOT. 

DOT. 

BTS. 

BTS. 

BTS. 

49  U.S.C.  41511(a). 

14  CFR  part  223. 

49  U.S.C.  41733. 

49  U.S.C.  41511(a). 

14  CFR  part  223. 

BTS. 

BTS. 

BTS. 

BTS. 

BTS 

49  U.S.C.  41103. 

OAI. 

Office  of  Airline  Information  (OAI). 

OAl's. 

OAI. 

Office  of  Airline  Information. 

Bureau  of  Transportation  Statistics  (BTS),  Of- 
fice of  Airline  Information  (OAI). 
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S^fibon 


241  Sec.  19-7(a)  A. 


241  Sec.  l»-7(b) . , 
241  Sec.  19-7(b)  4nd  (c) 
241  Sec.  19-7. 
tory  text 


ndu  A.  introduc- 


241  Sec.  19-7,  Appendix  A,  iV.C(2) 

241  Sec.  19-7.  Apj^endix  A,  IV.C(2) 

241  Sec.  19-7,  Apfendix  A.  IV£  

241  Sec  19-7,  Afjpendte  A.  V..  foot- 
notes 4  and  5. 

241  Sec.  19-7.  Appendix  A,  V.C(2) 

241  Sec.  19-7,  Ap0endix  A,  VLB  

241  Sec.  19-7,  Appendix  A.  VILA  

241  Sec.  19-7,  AppwxJix  A,  VIII.A<2)  ... 

241  Si9C.  19-7.  Appendix  A,  VIILB  

241  Sec.  19-7,  Aptoendix  A,  IX..  intro- 
ductory text        ' 

241  Sec.  19-7,  Appendix  A,  IX.B  

241  Sec.  19-7.  Appendix  A.  IX.B  

241  Sec.  1^-7,  Appendix  A,  IX.C 

241  Sec.  21(a).  (b)pnd  (d)  

241  Sec.  21(a) 

241  Sec.  21(e) 

241  Sec.  21  (i) 

241  Sec.  21  (k) 

241  Sec.  22  .„, 

241  Sec.  22  ... 

241  Sec.  22(a).  Tables  . 

241    Sec.    22(a),   Ust   of   Schedules 
TaUe,  footnotes  (f)  and  (2). 

241    Sec.    22(a),   List   of   Schedules 
Table,  footnote  (3|. 

241  Sec.  22(b),  introductory  text 

241  Sec.  22(b),  introductory  text ..«, 

241  Sec.  22(e) 


241   Sec.  22.  perenthetical  phrase  at 
the  end. 

241  Sec.  23.  Schedule  A,  (a) 

241  Sec.  23,  Schedule  B-1.1,  (b) 

241  Sec.  23,  Schedule  B-43,  (b) 

241  Sec.  23,  Schedule  B-43.  (b) 

241  Sec.  24.  Schedule  P-1.1.  (c) 

241  Sec.  24.  Schedule  P-1.1,  (0 

241  Sec.  24,  Schedule  P-l(a),  (e)  

241  Sec.  24,  Schedfle  P-2.  titie 

241  Sec.  24,  Sched^  P-5.1,  (e) 

241  Sec.  24,  Schedule  P-5.2,  (c) 


241  Sec.  24,  Schedi^  P-5.2,  (c) 

241  Sec.  24,  Schedule  P-5.2,  (d) 

241  Sec  24,  Sche<*jle  P-12a.  (k).  in- 
troductory text,      j 

241  Sec.  24.  Schedt^  P-12a.  (k)(1) .... 

241  Sec.  24.  Schedule  P-I2a.  (k)(3) .... 

241  Sec.  24.  parenthetical  phrase  at 
theerxl 

241  Sec.  25,  General  Instructions,  (b)  .. 

241  Sec.  25,  Schedule  T-100(0.  (a) 

241  Sec.  25,  SchedMie  T-1(X)(f),  (b) 


241  Sec  25,  AppenJx.  (a)  

241  Sec.  25,  Appenix,  (a)  

241  Sec.  25,  Appendx,  (a)  „ 

241  Sec.  25,  Appen<|x,  (c)(2)(ii) 


Remove 


OfBce  of  Aviation  tntermalion  Management.  RSPA, 
Department  of  Transportatton,  DAI-1,  400  Sev- 
enth Street.  SW..  Washington.  DC  20590. 

RSPA 

Office  of  Aviatton  Informatton  Management 

Robin  A.  Caldwell,  Director,  Oflfce  of  Aviation  Infor- 
matk)n  Management,  DA^-1,  Research  and  Spe- 
ciai  Programs  Admlnistratmn,  Room  4125,  U.S. 
Department  of  Transportatton,  400  Seventh  Street. 
SW..  Washington.  DC  20590. 

RSPA _ 

Offfee  of  Aviation  Informatwn  Management 

Offtee  of  Aviation  lnformatx>n  Management 

Office  of  AviatkJn  Informatkw  Management ._ 


Office  of  Aviation  Infbrmatkin  Management 

RSPA  ..„ _. _. 

Office  of  Aviation  Information  Management 
Office  of  Aviatkxi  Information  Management 

OAIM ,; 

RSPA „ „ „„""■ 


Office  of  AvitfkMi  Informatkyi  Management 

OAIM 

RSPA 

CAB 

Civil  Aeronautics  Board 

Office  of  Airline  StatistKS  , 

Board's  ComptroBer 

Board 

CAB ;; 

CIvfl  Aeronautks  Board 

RSPA .,„.. 

$10 


Section  418. 


CAB  _„ 

CivM  Aeronautks  Board 

Manual  of  ADP  Instructions,  Outputs,  Codes 
Related  Material,  whk^  is  available  from 
Board's  Information  Management  Oivisnn. 

3024-001 3 — 


and 
the 


RSPA 

Board's  Informatton  Management  Division  ...Z.....Z.. 

No.  137 

Office  of  Airline  Statisttos  „ '"".. 

Board's  Information  Management  Divlston  ... 

Sectton  419  of  the  Federal  Aviation  Act  

Sectton  401  of  the  Act 

Notes  to  RSPA  Form  41  Report 

ManuaJ  of  ADP  Instnjctions.  Outputs,  Codes  and 

Related  Material. 
Manual  of  ADP  Instructions,  Outputs.  Codes  and 

Related  Material. 

Board's  Information  Management  Divtston  

Board „ 

Board _ 


Board 

Board 

3024-0013 


Office  of  Aviatton  Informatton  Management,  RSPA  ... 

402  permits „ 

Office  of  Aviatton  Information  Management,  DAI-1, 
Research  and  Special  Programs  Administration, 
Department  of  Transportatton,  400  Seventh  Street 
SW.,  Washington,  DC  20590. 

401  „ 

Sectton  418  of  the  Act ""., 

Office  of  Avirtion  Informatton  Management  (OAIM)  .. 

OAIM _ : 


Add 


Office  of  Airline  Informatton.  K-25.  Room  4125. 
U.S.  Department  of  Transportation.  400  Sev- 
enth St.  SW..  Washington.  DC  20590. 

BTS. 

Office  of  Airline  Information. 

Office  of  Airfine  Information.  K-25,  Room  4125. 
U.S.  Department  of  Transportatton,  400  Sev- 
enth St.  SW..  Washington.  DC  20590. 


BTS. 

Office  of  Airline  Infbrmatioa 
Office  of  Airfine  Information. 
Office  of  Airline  Informattoa 

Office  of  Airline  Information. 

BTS. 

Office  of  Aidine  Informatton. 

Office  of  Airline  Informatton. 

OAI. 

BTS. 

Office  of  Airline  Informatton. 

OAI. 

BTS. 

BTS. 

BTS. 

Office  of  Airline  Informatton. 

Office  of  Airline  Informattoa 

BTS. 

BTS. 

BTS. 

BTS. 

$20. 

49  U.S.C.  41103. 

BTS. 
BTS. 

Accounting  and  Reporting  Directives,  whtoh  are 
availatjie  from  0AI. 

2138-0013. 

BTS. 

Office  of  Airline  Informatton. 

No.  17a 

Office  of  Airline  Information. 

Office  of  Airline  Informatton. 

49  U.S.C.  41733. 

49  U.S.C.  41102. 

Notes  to  BTS  Form  41  Report. 

Accounting  and  Reporting  Directives. 

Accounting  and  Reporting  Directives. 

Office  of  Airline  Informatton. 

BTS. 

BTS. 

DOT. 
BTS. 
2138-0013. 

Office  of  Airline  Informatton,  BTS. 

Sectton  41302  pemiits. 

Office  of  Airline  Infomwtton,  K-25,  Room  4125. 
U.S.  Department  of  Transportation,  400  Sev- 
enth St.  SW..  Washington,  DC  20590. 

49  U.S.C.  41102. 

49  U.S.C.  41103. 

Office  of  Airline  Informatton  (OAI). 

OAI. 
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Sectton 


241  Sec.  25,  Appendw.  (e) 


241  Sec.  25,  Appendix,  (m) 

241  Sec.  25,  Appendix,  (m)  _.. 

241  Sec.  25,  Apjaendix,  (n)  

241   Sec.  25,  parenthetical  phrase  at 
the  end. 


Remove 


Data  Administration  Diviston,  DAI-20,  Room  4125. 
Office  of  Aviation  Information  Management  Re- 
search and  Special  Programs  Administration,  U.S. 
Department  of  Transportatton,  400  Seventh  Street 
SW..  Washington,  DC  20590. 

Office  of  Aviatton  Information  Management 

OAIM 

RSPA — 

3824-0013 - 


Add 


Office  of  Airline  Information,  K-25,  Room  4125, 
U.S.  Department  of  Transportatton,  400  Sev- 
enth St,  SW.,  Washington.  DC  20590. 


Office  of  Airline  Informatton. 

OAI. 

BTS. 

2138-0013. 


§241.03    [Amended] 

11.  In  Part  241  Sec.  03.  remove  the 
definition  "Board"  and  add  the 
following  definition  in  appropriate 
alphabetical  order  to  read  as  follows: 

Section  03— Definitions  for  Purposes  of 
This  System  of  Accounts  and  Reports 


BTS.  The  Bureau  of  Transportation 
Statistics. 


$241.2-«    [Amended] 

12.  In  Part  241  Sec.  2-4(c).  remove  the 
term  "and  Pan  American"  wherever  it 
appears. 

S241^    [Amended] 

13.  In  Part  241  Sec.  22(b)(3).  remove 
the  term  "Board"  where  it  appears 
seven  times,  and  add,  in  place  of  the 
first,  sixth,  and  seventh  occurrences,  the 
term  "BTS",  and  add,  in  place  of  the 
second,  third,  fourth,  and  fifth 
occurrences,  the  term  "DOT". 

§241.25    [Amended] 

14.  In  Part  241.Sec.  25,  Schedule  T- 
8,  paragraph  (a)  is  revised  to  read  as 
follows: 

Schedule  T-8 — Report  of  All-Cargo 
Operations 

(a)  This  schedule  shall  be  filed 
annually  by  all  air  carriers  that  conduct 


all-cargo  operations  under  certificates 
issued  under  49  U.S.C.  41103. 


15.  Part  241  Sec.  25.  Schedule  T-9  is 
removed. 

PART  247— DIRECT  AIRPORT-TO- 
AIRPORT  MILEAGE  RECORDS 

16.  The  authority  citation  at  the  end 
of  part  247  is  revised  to  read  as  follows: 

AuAority:  49  U.S.C.  chapter  401. 

§247.1    [Amended] 

17.  In  §247.1.  remove  the  term 
"Office  of  Airline  Statistics"  and  add 
"Office  of  Airline  Information"  in  its 
place,  and  remove  the  term  "Research 
and  Special  Programs  Administration" 
and  add  "Bureau  of  Transportation 
Statistics"  in  its  place. 

PART  248— SUBMISSION  OF  AUDIT 
REPORTS 

18.  The  authority  citation  for  part  248 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  329  and  chapters  401, 
411,417. 

§248.2    [Amended] 

19.  In  §  248.2,  remove  the  term 
"Board's  Office  of  the  Comptroller"  and 
add  "Office  of  Airline  Information"  in 
its  place. 


Sectton 


249.1(a)  

249.2 

2492 

249.2 ....: " 

2492  "Certificated  air  carrier 
2492  "Certificated  air  carrier" 
2492  "Certificated  air  earner" 
249.3(a)  ....•"• 

249.3(b) 

249.4(c) ., 

249.7 

249.7 — 

249.7(a)  ~ 

249.8 

249.9 


Remove 


Sectton  101(3)  of  the  Act  ,, 

Boani - • 

Board — 

Board's 

Civil  Aeronautics  Board .. 

Sectton  401  of  the  Act _..- ~- 

Section  418  of  the  Act 

Chief.  Data  Requirements  Division,  Office  of  the 

Comptroller. 

Board - -.. 

Board .' 

Board - 

Chief,  Data  Requirements  Diviston.  Office  of  the 

Comptroller. 

Case  arising  urtoer  section  406  of  ttie  Act 

Chief,  Data  Requirements  Division.  Office  of  tfie 

Comptroller. 
Board  


20.  In  the  parenthetical  phrase  at  the 
end  of  §  248.2,  remove  the  term  "3024- 
0004"  and  add  "2138-0004"  in  its 
place. 

§248.4    [Amended] 

21.  In  §  248.4,  remove  the  term 
"Board's  Office  of  the  Comptroller"  and 
add  "Office  of  Airline  Information"  in 
its  place,  and  remove  the  term  "CAB" 
and  add  "BTS"  in  its  place. 

§248.5    [Amended] 

22.  In  §  248.5,  remove  the  term 
"Board"  and  add  "BTS"  in  its  place. 

PART  249— PRESERVATION  OF  AIR 
CARRIER  RECORDS 

23.  The  authority  citation  for  part  249 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  329  and  chapters  401. 
411,413.417. 

24.  In  the  Note  preceding  Subpart  A 
of  part  249,  remove  the  term  "3024- 
0006"  and  add  "2138-0006"  in  its 
place. 

§§249.1. 249.2,  249.3,  249.4,  249.7,  249.8. 
249.9.  249.10,  24920.  249.21,  249.30,  249.31 
[Amended] 

25.  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
term  indicated  in  the  middle  column 
&x>m  wherever  it  appears  in  the  section, 
and  add  the  term  indicated  in  the  right 
column: 


Add 


49  U.S.C.  40102. 

DOT. 

DOT. 

DOT'S. 

Department  of  Transportation. 

49  U.S.C.  41102. 

49  U.S.C.  41103. 

Director.  Office  of  Airline  information. 

DOT. 
DOT. 
DOT. 
Director,  Office  of  Airline  Information. 

Mail  rate  case. 

Director,  Office  of  Airline  Information. 

DOT. 
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S6t!tion 


249.10 

249.10 

249.20.  Schedule  o^  Records 

249.21 

249  JO 

249J0 

249J1  
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Remove 


CtHef,  Data  Requicemenis  Division.  Office  of  the 

Comptroller. 
Chiefs _.......„.... .....„„ ^ 

CAB 

Board ; „ 

Section  101  of  the  Federal  Aviation  Act  of  1968  ....... 

Section  402  of  the  Act „ 

Board 


PART  250— OVERSALES 

26.  The  author^  citation  for  part  250 
is  revised  to  read  ^s  follows: 

Autharitjr-  49  U.a.C.  chapters  401, 411. 
413,417. 

}2SaiO    [Amandaf] 

27.  In  §  250.10,  remove  the  term 
"RSPA"  and  add  "BTS"  in  its  place. 

PART  291— CARGO  OPERATIONS  IN 
INTERSTATE  AIR  TRANSPORTATION 

28.  The  authority  dtaticm  for  part  291 

continues  to  readias  follows: 
I 
Authorily:  49  U.SLC.  chapters  401, 411, 
415,417.  I 

$291.42    [Amendeiq 

29.  In  §  291.42($)(2),  remove  the  term 
"Data  Administration  Division.  DAI-20. 
room  4125,  Office  of  Airline  Statistics, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation.  40O  Seventh  Street, 
SW.,  Washington,  DC  20590-0001"  and 
add  "Office  of  Aidine  Information.  K- 
25,  Room  4125,  UiS.  Department  of 
Transportation,  400  Seventh  St..  SW., 
Washington,  DC  2p590"  in  its  place. 


PART 

TAXIANO 

OPERATIONS 


S  FOR  AIR 
R  AIR  CARRIER 


30.  The  atithori^y  citation  for  part  298 
continues  to  read  as  follows: 

AalhMlty:  49  U.SJG.  chapters  401, 411. 
417.  ^ 


lAnMfiQe^ 


31.  In  §  298.80.  remove  the  tenn 
"RSPA"  and  add  '*BTS"  in  its  place. 

32.  In  $  298.60(4).  remove  the  term 
"Research  and  Special  Programs 
Administration"  a|id  add  "Bureau  of 
Transportation  Statistics"  in  its  place. 

33.  In  §  298.60(1^).  remove  the  term 
"Office  of  Airline  Statistics"  and  add 
"Office  of  Airline  information"  in  its 
place.  I 

34.  In  §  298.60(d).  remove  the  term 
"Data  Administration  Division:  DAI-20. 
Room  4125;  Office  of  Airline  Statistics: 
Research  and  Special  Programs 
Administration:  Department  of 
Transportation:  400  Seventh  Street, 
SW.;  Washington.  p.C.  20590"  and  add 


"Office  of  Airline  Information.  K-25. 
Room  4125,  U.S.  Department  of 
Transportation.  400  Seventh  St..  SW.. 
Washington.  DC  20590"  in  its  place. 

35.  In  §  298.60(e).  remove  the  term 
"366-9847"  and  add  "366-9059"  in  its 
place. 

{298.61    [Amended] 

36.  In  §  298.61(a)  and  (g).  remove  the 
term  "RSPA"  and  add  "BTS"  in  its 
place. 

37.  In  §  298.61(g).  remove  the  term 
"Office  of  Airline  Statistics"  and  add 
"Office  of  Airline  Information"  in  its 
place. 

{298.62    [Amended] 

38.  In  §  298.62(a).  remove  the  term 
"RSPA"  and  add  "BTS"  in  its  place. 

{29&63    [Amended] 

39.  In  §  298.63(a),  remove  the  term 
"RSPA"  and  add  "BTS"  in  its  place. 

40.  In  §  298.63(c),  remove  the  term 
"Manual  of  ADP  Instructions.  Outputs, 
Codes  and  Related  MateriaT'  and  add 
"Accounting  and  Reporting  Directives" 
in  its  place. 

41.  In  §  298.63(c),  remove  the  term 
"RSPA's  Office  of  Airline  Statistics" 
and  add  "BTS"  Office  of  Airline 
Information"  in  its  place. 

{298.64    [Amendecq 

42.  In  §  298.64(a).  remove  the  term 
"RSPA"  and  add  "BTS"  in  its  place. 

43.  In  §  298.64(0),  remove  the  term 
"RSPA's  Office  of  Airline  Statistics" 
and  add  "BTS"  Office  of  Airline 
Information"  in  its  place. 

{2M.80    [AflMfMfSd] 

44.  In  §  298.65(a).  remove  the  term 
"RSPA"  and  add  "BTS"  in  its  place. 
Mid  remove  the  term  "RSPA's  Office  of 
Airline  Statistics"  and  add  "BTS"  Office 
of  Airline  Information"  in  its  place. 

45.  In  §  298.65(b).  remove  the  term 
"Office  of  Airline  Statistics"  and  add 
"Office  of  Airline  Information"  in  its 
place. 

{298.68    [Amended] 

46.  In  §  298.66,  remove  the  term 
"Office  of  Airline  Statistics"  and  add 
"Office  of  Airline  Information"  in  its 
place. 


Add 


Director,  Office  of  Airline  Infomnation. 

Director's. 

BTS. 

DOT. 

49  U.S.C.  40102. 

49  U.S.C.  41302. 

DOT. 


PART  374a— EXTENSION  OF  CREDIT 
BY  AIRUNES  TO  FEDERAL  POLITICAL 
CANDIDATES 

47.  The  authority  citation  for  part 
374a  is  revised  to  read  as  follows: 

Audiority:  49  U.S.C  chapters  401, 411, 
415.417. 

{374a.8    [Amended] 

48.  In  S  374a.6(a).  remove  the  term 
"Board"  and  add  "Bureau  of 
Transportation  Statistics"  in  its  place. 

49.  In  §  374a.6(b)(2).  remove  the  tenn 
"Board's  Biueau  of  Accoimts  and 
Statistics"  and  add  "Office  of  Airline 
Information"  in  its  place. 

50.  In  §  374a.6(c),  remove  the  term 
"Board's  Bureau  of  Accoimts  and 
Statistics"  and  add  "Office  of  Airline 
Information"  in  its  place. 

{374«.7    [Amended] 

51.  In  §  3  74a.  7(b),  remove  the  term 
"Board"  and  add  "DOT"  in  its  place. 

PART  38S-STAFF  ASSIGNMENTS 
AND  REVIEW  OF  ACTION  UNDER 
ASSIGNMENTS 

52.  The  authority  citation  for  part  385 
is  revised  to  read  as  follows: 

Autfaority:  49  U.S.C  chqitera  401. 417. 

{386.1    [Amended] 

53.  In  §  385.1  "Reviewing  Officiat', 
remove  the  term  "the  Adndnistration  of 
the  Research,  and  Special  Programs 
Administration"  and  add  "the  Director 
of  the  Bureau  of  Transportation 
Statistics"  in  its  place. 

{38&2    [Amended] 

54.  In  §  385.2.  remove  the  term 
"Administrator.  Research  and  Special 
Programs  Administration  (RSPA)"  and 
add  "Director.  Bureau  of  Transportation 
Statistics  (BTS)"  in  its  place. 

{386.27    [Amended] 

55.  In  the  section  heading  for 

§  385.27,  remove  the  term  "Office  of 
Aviation  Information  Management, 
Research  and  Special  Programs 
Administration"  and  add  "Office  of 
Airline  Information.  Bureau  of 
Transportation  Statistics"  in  ita  place. 

56.  In  the  introductory  text  to 

S  385.27.  remove  Uie  term  "Office  of 


Aviation  Information  Management. 
Research  and  Special  Programs 
Administration  (RSPA)"  and  add 
"Office  of  Airline  Information.  Bureau 
of  Transportation  Statistics  (BTS)"  in  its 
place. 

57.  In  §  385.27(d),  remove  the  term 
"RSPA"  and  add  "BTS"  in  its  place. 

58.  In  §  385.27(i),  remove  the  term 
"RSPA"  and  add  "BTS"  in  its  place, 
and  remove  the  term  Administrator, 
RSPA"  and  add  "Director.  BTS"  in  its 
place. 

59.  In  §  385.27(m).  remove  the  term 
"and  with  the  policy  set  forth  in 

§  399.100  of  this  chapter". 

PART  39&-STATEMENTS  OF 
GENERAL  POLICY 

60.  The  authority  citation  for  part  399 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  chapters  401, 411, 
413,415.417,419.461. 

{399.50    [Amended] 

61.  In  §  399.50,  remove  the  term 
"Board"  and  add  "Bureau  of 
Transportation  Statistics"  in  its  place, 
and  remove  the  term  "section  901(a)  of 
the  Act"  and  add  "49  U.S.C.  46301"  in 
its  place. 

{399.51    [Amended] 

62.  In  §  399.51,  remove  the  term 
"Board"  and  add  "Bvueau  of 
Transportation  Statistics"  in  its  place. 

{399.52    [Amended] 

63.  In  §  399.52,  remove  the  term 
"Board"  and  add  "DOT"  in  its  place. 

{399.100    [Removed] 

64.  Section  399.100  is  removed. 

Issued  in  Washington,  DC,  on  December 
19, 1995. 

T.R.  Lakshmanan. 

Director,  Bureau  of  Transportation  Statistics. 
(FR  Doc.  95-31188  Filed  12-22-95;  8:45  am) 
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Internal  Revenue  Service 

26  CFR  Part  1 

[T.D.  8642] 

RIN  1545-AR48;  1545-AR93 

Recognition  of  Gain  or  Loss  by 
Contributing  Partner  on  Distribution  of 
Contributed  Property  or  Other  Property 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  recognition  of 


gain  or  loss  on  certain  distributions  of 
contributed  property  by  a  partnership 
under  section  704(c)(1)(B)  of  the 
Internal  Revenue  Code  of  1986  (Code). 
This  document  also  contains  final 
regulations  relating  to  the  recognition  of 
gain  on  certain  distributions  to  a 
contributing  partner  under  section  737. 
The  final  regulations  affect  partnerships 
and  their  partners  £md  are  necessary  to 
provide  guidance  for  complying  with 
the  applicable  tax  law. 
EFFECTIVE  DATE:  These  regulations  are 
effective  for  January  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  Coleman,  (202)  622-  3060 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Revenue  Reconciliation  Act  of 
1989  added  section  704(c)(1)(B)  and 
section  704(c)(2)  to  the  Internal  Revenue 
Code.  Section  704(c)(1)(B)  provides  that, 
in  the  case  of  a  distribution  of 
contributed  property  to  another  partner 
within  five  years  of  its  contribution,  the 
contributing  partner  must  recognize 
gain  or  loss  in  an  amount  equal  to  the 
gain  or  loss  the  partner  would  have  been 
allocated  under  section  704(c)(1)(A)  on 
a  sale  of  the  property  by  the  partnership 
at  its  fair  market  value  at  the  time  of  the 
distribution.  Section  704(c)(2)  provides 
an  exception  for  distributions  of  certain 
like-kind  property. 

The  Energy  Policy  Act  of  1992  added 
section  737  to  the  Code.  Section  737 
requires  a  partner  who  contributes 
appreciated  property  to  recognize  gain 
on  a  subsequent  distribution  of  other 
property  to  the  contributing  partner  to 
the  extent  of  the  lesser  of  (i)  the  net 
precontribution  gain  on  property 
contributed  by  the  partner,  or  (ii)  the 
excess  of  the  value  of  the  distributed 
property  over  the  adjusted  basis  of  the 
partner's  interest  in  the  partnership. 

On  January  9, 1995,  a  notice  of 
proposed  rulemaking  (PS-76-92;  PS- 
51-93)  under  section  704(c)(1)(B)  and 
section  737  was  published  in  the 
Federal  Register  (60  FR  2352).  Written 
comments  responding  to  this  notice 
were  received.  No  public  hearing  was 
held  because  no  hearing  was  requested. 
After  consideration  of  all  comments 
received,  the  proposed  regulations 
under  section  704(c)(1)(B)  and  section 
737  are  adopted  as  revised  by  this 
Treasiuy  decision. 

Summary  of  Significant  Comments  and 
Revisions 

The  significant  comments  on  the 
proposed  regulations  emd  the  revisions 
made  in  the  final  regulations  are 
discussed  below. 


A.  Section  704(c)(1)(B) 
Determination  of  Gain  and  Loss 

The  prop>osed  regulations  provide  that 
section  704(c)(1)(B)  applies  only  to  a 
distribution  that  is  properly 
characterized  as  a  distribution  to  a 
partner  acting  in  the  capacity  of  a 
partner  within  the  meaning  of  section 
731  and  section  737,  and  not  to  a 
transaction  or  distribution  that  is  subject 
to  provisions  other  than  section  731(a) 
or  section  737.  Comments  requested  that 
the  provision  be  clarified.  The  final 
regulations  clarify  that  section 
704(c)(1)(B)  applies  only  to  the  extent 
that  a  transaction  is  a  distribution  imder 
section  731.  References  to  transactions 
and  distributions  not  subject  to  section 
704(c)(1)(B)  have  been  deleted. 

One  commentator  suggested  certain 
clarifying  revisions  to  the  proposed 
regulations'  definition  of  fair  market 
value.  The  definition  in  the  proposed 
regulations,  however,  is  identical  to  the 
definition  of  fair  market  value  in  the 
704(b)  regulations,  and  distributed 
property  should  have  the  same  fair 
market  value  for  purposes  of 
determining  gain  and  loss  under  section 
704(c)(1)(B)  and  determining  capital 
account  adjustments  under  section 
704(b).  The  final  regulations  therefore 
adopt  the  definition  in  the  proposed 
regulations  without  change. 

The  proposed  regulations  provide  that 
the  amount  of  gain  or  loss  resulting  from 
a  distribution  of  partnership  property  is 
determined  as  if  the  distributed 
property  had  been  sold  by  the 
partnership  to  the  distributee  partner. 
As  a  result,  if  built-in  loss  property  is 
distributed  to  a  partner  that  holds  more 
than  a  50  percent  interest  in  partnership 
capital  or  profits,  the  built-in  loss  that 
otherwise  would  be  recognized  is 
disallowed  under  section  707(b)(1)(A).  ' 
One  commentator  suggested  that  section 
704(c)(1)(B)  was  intended  to  address 
disguised  sales  between  partners  and 
that,  therefore,  a  loss  should  be 
disallowed  on  a  distribution  only  if  it 
would  be  disallowed  on  a  direct  sale 
between  the  partners.  Section 
704(c)(1)(B),  however,  respects  the  form 
of  the  transaction  as  between  the 
partnership  and  a  partner  and  does  not 
recast  the  transaction  as  a  disguised 
sale.  See  H.R.  Rep.  No.  247.  101st  Cong.. 
1st  Sess.  406  (1989).  The  final 
regulations  therefore  adopt  the  proposed 
regulations  without  change. 

Several  of  the  provisions  in  the 
proposed  regulations  refer  to 
distributions  that  are  pfirt  of  "the  same 
plan  or  arrangement."  Commentators 
requested  clarification  of  this  term.  The 
reference  to  distributions  that  are  part  of 
the  same  plan  or  arrangement  was 
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intended  to  refleirt  the  fact  that 
distributions  of  multiple  properties  to 
one  partner  or  distributions  of  different 
properties  to  mote  than  one  partner  over 
a  period  of  time  may  be  treated  as  part 
of  the  same  distribution  under  general 
principles  of  taxation,  such  as  the  step 
transaction  doctifne.  The  final 
regulations  remolve  the  reference  to 
"same  plan  or  ar^gement"  and  refers 
to  distributions  that  are  part  of  the  same 
distribution.  This  change  is  made  for 
simplification  onily  and  is  not  intended 
as  a  substantive  change  to  the  scope  of 
a  distribution  for  tax  purposes.  As  under 
current  law,  distributions  do  not  need  to 
be  contemporaneous  to  be  part  of  the 
same  distribution- 
Several  conunents  were  received 
regarding  the  effect  of  a  partnCTship 
termination  und^  section  708(b)(1)(B). 
One  comment  su^ested  that  it  was  not 
clear  whether  property  that  had 
previously  been  contributed  to  the 
partnership  (and  was  therefore  already 
subject  to  a  five-year  period)  was  subject 
to  a  new  five-  yey  period  after  the 
termination.  The  final  regulations 
clarify  that  a  new  five-year  period  does 
not  begin  to  the  eKtent  of  any  pre- 
termination  gain  br  loss  that  would  have 
been  allocated  to  B  contributing  partner 
under  section  704(c)(1)(A)  on  a  sale  of 
contributed  proparty  immediately 
before  the  terminfetion. 

The  legislative  History  of  section 
704(c)(1)(B)  indicates  that  a  constructive 
termination  does  not  change  the 
application  of  seqtion  704(c)  to  pre- 
contribution  gain  |  or  loss  on  property 
contributed  to  tha  partnership  before 
termination.  One  comment  read  this 
legislative  history  as  possibly  suggesting 
that  a  pro  rata  distribution  is  deemed  to 
occur  under  section  708(b)(1)(B)  for 
section  704(c)(1)(A)  purposes,  but  a 
different  distribution  is  deemed  to  occur 
for  section  704(c)(1)(B)  purposes.  The 
comment  expressed  concern  about  the 
complexity  of  sudi  a  system.  Section 
704(c)(1)(B),  however,  does  not  require 
or  impose  such  a  "hybrid  system."  The 
amoimt  of  gain  or{  loss  under  section 
704(c)(1)(B)  is  detiermined  by  reference 
to  the  amount  of  gain  or  loss  that  would 
have  been  allocated  to  the  partner  imder 
section  704(c)(1)(A)  if  the  property  had 
been  sold.  Thus,  property  of  a 
partnership  that  terminates  under 
section  708(b)(1)(B)  is  deemed  to  be 
distributed  to  the  partners  in  the  same 
manner  for  both  si^tions. 

Another  comment  suggested  it  was 
unclear  whether  section  704(c)(1)(B) 
could  apply  to  property  that  had  not 
been  contributed  by  a  partner  to  the 
partnership  prior  to  the  termination. 
The  final  regulations  confirm  that  a  new 
five-year  period  begins  for  all  property 


that  is  deemed  contributed  to  the  new 
partnership  after  the  termination  (which 
would  include  property  not  actually 
contributed  to  the  partnership),  except 
to  the  extent  that  such  built-in  gain  or 
loss  would  have  been  allocated  to  the 
contributing  partner  under  section 
704(c)(1)(A)  on  a  sale  of  the  contributed 
property  immediately  before  the 
termination. 

Commentators  also  requested 
guidance  on  the  interaction  of  section 
708(b)(1)(B)  and  section  704(c)  in 
general.  The  IRS  and  Treasury  recognize 
the  need  for  additional  guidance  on  this 
issue,  but  such  guidance  is  beyond  the 
scope  of  these  regulations.  The  IRS  and 
Treasury  are  considering  a  separate 
project  involving  the  interaction  of 
section  704(c)  and  section  708(b)(1)(B) 
and  invite  additional  comments  and 
suggestions  regarding  the  project. 

Exceptions 

The  proposed  regulations  provide  that 
section  704(c)(1)(B)  does  not  apply  to 
property  contributed  to  the  partnership 
on  or  before  October  3, 1989.  One 
commentator  requested  an  exception  for 
property  required  to  be  contributed 
imder  a  binding  contract  entered  into  on 
or  before  October  3, 1989.  The  statutory 
effective  date  provisions,  however,  do 
not  contain  a  binding  contract 
exception.  Accordingly,  the  final 
regulations  adopt  the  proposed 
regulations  without  change. 

One  conunentator  suggested  an 
additional  exception  for  distributions  of 
an  undivided  interest  in  property.  The 
final  regulations  provide  that  section 
704(c)(1)(B)  does  not  apply  to  such  a 
distribution  to  the  extent  that  the 
distributed  interest  does  not  exceed  the 
undivided  interest  contributed  by  the 
distributee  partner. 

One  commentator  also  requested  an 
additional  exception  for  distributions  of 
fungible  property  because  the  partners 
may  not  be  able  to  track  the  specific 
contributed  property.  The  final 
regulations  do  not  provide  such  an 
exception.  Contributed  property  may  be 
fungible  from  an  economic  perspective, 
but  such  property  is  generally  not 
fungible  for  tax  purposes  because  each 
contributed  property  will  have  its  own 
individual  tax  basis. 

The  proposed  regulations  provide  an 
exception  for  distributions  of  section 
704(c)  property  to  a  noncontributing 
partner  in  liquidation  of  the  partnership 
if  the  contributing  partner  receives  an 
interest  in  the  contributed  property  and 
the  built-in  gam  or  loss  in  tiiat  property 
is  equal  to  or  greater  than  the  built-in 
gain  or  loss  that  would  have  otherwise 
been  allocated  to  the  contributing 
partner.  One  conunentator  suggested 


that  the  exception  more  clearly  indicate 
the  amount  of  built-in  gain  or  loss  that 
must  be  reflected  in  the  property 
distributed  to  the  contributing  partner. 
The  final  regulations  clarify  that  the 
amount  of  the  built-in  gain  or  loss  must 
be  equal  to  the  gain  or  loss  that  would 
have  been  allocated  to  the  contributing 
partner  under  section  704(c)(1)(A)  if  the 
contributed  property  had  been  sold 
immediately  before  the  distribution. 
One  commentator  also  suggested 
expanding  this  exception  to  apply  to  the 
extent  of  the  built-in  gain  or  loss  in  the 
property  distributed  to  the  contributing 
partner.  This  comment  is  not  adopted  in 
the  final  regulations.  The  exception  was 
intended  to  apply  only  in  the  limited 
situation  in  which  a  partnership 
liquidates  and  the  value  of  the 
contributed  property  exceeds  the 
contributing  partner's  capital  account. 
In  that  situation,  the  portion  of  the 
contributed  property  in  excess  of  the 
contributing  partner's  capital  accoimt 
would  have  to  be  distributed  to  another 
partner,  thereby  triggering  section 
704(c)(1)(B).  The  exception  allows  a 
partner  to  avoid  section  704(c)(1)(B)  in 
this  situation,  so  long  as  the  built-in 
gain  or  loss  in  the  property  distributed 
to  the  contributing  partner  is  at  least 
equal  to  the  gain  or  loss  that  would  have 
been  allocated  to  the  contributing 
partner  under  section  704(c)(1)(A)  if  the 
contributed  property  had  been  sold . 
immediately  before  the  distribution. 

Special  Rules 

The  proposed  regulations  provide  a 
special  rule  under  section  704(c)(2)  for 
situations  in  which  the  partnership 
distributes  like-kind  property  to  a 
contributing  partner  within  a  specified 
period  of  the  distribution  of  the 
property  contributed  by  that  partner. 
Under  this  rule,  the  gain  or  loss  that 
otherwise  would  have  been  recognized 
on  the  distribution  of  the  contributed 
property  is  reduced  by  the  amount  of 
the  contributing  partner's  built-in  gain 
or  loss  in  the  distributed  like-kind 
property.  One  commentator  criticized 
this  rule  as  inconsistent  with  the 
statutory  provision. 

Section  704(c)(2)  provides  that 
"[ujnder  regulations  prescribed  by  the 
Secretary,  •  *  *  to  the  extent  of  the 
value  of  the  [like-kind  property 
distributed  to  the  contributing  partner, 
the  calculation  of  the  contributing 
partner's  gain  or  loss  attributable  to  the 
distribution  of  the  contributed  property] 
shall  be  [determined]  as  if  the 
contributing  partner  had  contributed  to 
the  partnership  the  [like-kind] 
property."  This  provision  is  generally 
intended  to  treat  the  contributing 
partner  as  if  the  partner  had  exchanged 
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the  contributed  property  for  like-kind 
property  in  a  nontaxable  exchange 
outside  of  the  partnership.  This  allows 
the  contributing  partner  to  avoid 
recognition  of  gain  or  loss  under  section 
704(c)(1)(B)  on  the  distribution  of  the 
contributed  property  to  another  partner 
because  the  contributing  partner  is 
treated  as  having  contributed  the  like- 
kind  property,  not  the  property  that  is 
actually  distributed  to  the  other  partner. 

If  the  contributing  partner,  however, 
had  engaged  in  a  like-  kind  exchange 
outside  of  the  partnership,  the  partner's 
built-in  gain  or  loss  in  the  like-kind 
property  received  would  have  been  the 
same  as  the  property  that  was 
surrendered.  The  rule  in  the  proposed 
regulations  reflects  this  result  by 
limiting  the  application  of  section 
704(c)(2)  to  die  extent  that  the  built-in 
gain  or  loss  in  the  contributed  property 
is  not  preserved  in  the  like-kind 
property  distributed  to  the  contributing 
partner.  The  IRS  and  Treasury  continue 
to  believe  that  the  regulations  properly 
implement  Congress'  objective  with 
respect  to  this  provision.  Therefore,  the 
regulations  are  finalized  without 
change. 

One  commentator  also  suggested  a 
clarification  of  the  interaction  of  the 
like-kind  exception  and  the  disguised 
sale  rules  of  707(a)(2)(B).  The  proposed 
regulations  provide  that  the  like-kind 
exception  reduces  any  gain  that  would 
have  otherwise  been  recognized  under 
section  704(c)(1)(B).  The  proposed 
regulations  also  provide  that  section 
704(c)(1)(B)  applies  only  to  a 
distribution  to  a  partner  within  the 
meaning  of  section  731.  There  is  no 
suggestion  in  section  704(c)(2)  or  the 
proposed  regulations  that  the  Uke-kind 
exception  was  intended  as  an  exception 
to  the  disguised  sale  provisions.  The 
final  regulations  confirm  that  the 
disguised  sale  provisions  can  apply  to  a 
distribution,  even  if  the  distribution 
would  otherwise  have  qualified  for  the 
section  704(c)(2)  like-kind  exception. 

Anti-Abuse  Rule 

Commentators  made  several 
suggestions  for  clarifying  or  modifying 
the  anti-abuse  rule  in  the  proposed 
regulations.  In  particular,  these 
commentators  requested  clarification  of 
the  relationship  between  this  rule  and 
the  general  partnership  anti-abuse  rule 
inTreas.  Reg.  section  1.701-2.  The 
general  anti-abuse  regulation  is  a  rule  of 
general  applicability  that  provides 
general  principles  to  be  applied  in 
interpreting  and  applying  all  of  the 
provisions  of  subchapter  K.  In  certain 
situations,  however,  more  specific  anti- 
abuse  rules  are  needed  to  carry  out  the 
purpose  of  a  particular  provision.  The 


final  regulations  therefore  adopt  the  rule 
in  the  proposed  regulations  without 
modification. 

B.  Section  737 

Determination  of  Gain 

The  final  regulations  are  clarified  to 
provide  that  section  737  applies  only  to 
the  extent  that  a  transaction  is  a 
distribution  under  section  731.  In 
accordance  with  section  737(d)(2),  the 
final  regulations  also  provide  that 
section  737  does  not  apply  to  the  extent 
that  section  751(b)  applies  to  the 
distribution. 

Net  Precontribution  Gain 

The  proposed  regulations  provide  that 
a  distributee  partner's  net 
precontribution  gain  is  determined 
without  regard  to  the  like-kind 
exception  of  section  704(c)(2)  in 
situations  in  which  the  contributed 
property  is  not  actually  distributed  to 
another  partner.  One  commentator 
suggested  deleting  this  provision  as 
superfluous.  The  final  regulations  adopt 
the  proposed  regulations  without 
change.  This  provision  clarifies  that 
section  737  does  not  contain  a  like-kind 
exception  similar  to  the  exception  in 
section  704(c)(2).  Section  737  applies 
even  if  the  property  received  by  the 
partner  is  of  a  like-kind  with  the 
contributed  property. 

Character  of  Gain 

One  commentator  suggested  that  the 
proposed  regulations  fail  to  clarify 
whether  there  are  two  groups  (ordinary 
and  capital)  for  pvuposes  of  determining 
the  character  of  a  partner's  net 
precontribution  gain  or  whether  there 
may  be  an  additional  section  1231  group 
or  section  1245  and  section  1250 
groups.  The  final  regidations  adopt  the 
proposed  regulations  without  change. 

The  proposed  regulations  provide  that 
character  for  purposes  of  a  partner's  net 
precontribution  gain  is  determined  as  if 
the  contributed  property  were  £old  to  an 
uiuelated  third  party.  As  a  result,  all  of 
the  provisions  that  are  relevant  in 
determining  the  character  of  gain  or  loss 
on  a  sale  are  relevant  in  determining  the 
character  of  the  net  precontribution 
gain.  For  example,  if  the  sale  of  property 
would  have  resulted  in  part  capital  gain 
and  part  ordinary  income,  the  character 
of  the  net  precontribution  gain  for  that 
property  is  part  ordinary  and  part 
capital.  The  same  approach  applies  in 
determining  the  allocation  of  any 
adjustment  to  the  partnership's  basis  in 
partnership  property  as  a  result  of  gain 
recognized  by  the  distributee  partner.  A 
basis  adjustment  attributable  to  gain 
treated  as  capital  gain  under  section 


1231  would  be  allocated  to  the  property 
that  entered  into  the  calculation  of  the 
amount  of  section  1231  gain. 

One  commentator  also  suggested  that 
the  proposed  regulations  do  not  clarify 
whether  character  is  determined  at  the 
partnership  or  the  partner  level.  This 
determination  may  be  important  in 
situatibns  such  as  section  1231  where 
the  character  of  the  gain  or  loss  may 
depend  on  the  partner's  particular  tax 
circimistances.  The  final  regulations 
clarify  that  the  character  of  the  gain  or 
loss  is  determined  at  the  partnership 
level  for  this  purpose. 

Exceptions 

One  commentator  suggested  adding 
an  exception  for  certain  divisive 
transactions  in  which  the  contributing 
partner  continued  to  own  an  indirect 
interest  in  the  contributed  property.  The 
final  regulations  add  a  new  exception 
under  which  section  737  does  not  apply 
to  a  transfer  of  contributed  property  by 
a  transferor  partnership  to  a  transferee 
partnership,  followed  by  a  distribution 
of  an  interest  in  the  transferee 
partnership  (and  no  other  property)  to 
the  contributing  partner  in  complete 
liquidation  of  the  partner's  interest. 

This  exception  is  added  because  the 
distributee  partner  has  simply  converted 
an  interest  in  the  transferor  partnership 
into  an  interest  in  a  transferee 
partnership  that  holds  the  same 
contributed  section  704(c)  property.  The 
limitations  on  this  exception  ensure  that 
the  partner's  basis  in  the  transferee 
partnership  attributable  to  the 
contributed  property  is  the  same  as  the 
partner's  basis  in  the  transferor 
partnership  attributable  to  that  property. 
This  allows  a  partnership  to  engage  in 
a  divisive  split-up  transaction,  while 
preventing  any  avoidance  of  section  737 
that  might  occur  as  a  result  of  the  basis 
allocation  rules  for  non-liquidating 
distributions. 

The  proposed  regulations  provide  that 
section  737  does  not  apply  to  an 
incorporation  of  a  partnership  other 
than  an  incorporation  involving  an 
actual  distribution  of  partnership 
property  to  the  partners.  One 
commentator  suggested  that  this 
distinction  between  methods  of 
incorporation  creates  an  unnecessary 
trap  for  the  unwary  and  may  have  a 
chilling  effect  on  the  conversion  of 
partnerships  into  S  corporations.  The 
final  regulations  adopt  the  proposed 
regulations  without  change.  The  form  of 
incorporation  chosen  by  the  partners  is 
respected  for  Federal  tax  purposes  and, 
as  a  resuh,  the  distribution  of  property 
in  connection  with  the  incorporation  is 
treated  as  a  distribution  for  purposes  of 
section  737. 
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One  commentator  suggested  an 
additional  exception  for  distributions  of 
an  undivided  interest  in  property 
similar  to  that  d#8cribed  with  respect  to 
the  regulations  itader  section 
704(c)(1)(B).  The  final  regulations 
provide  a  comparable  rule  under  section 
737. 

Anti- Abuse  Rula 

Commentators  made  several 
suggestions  regaiding  the  anti-abuse 
rule  in  the  proposed  regidations.  These 
suggestions  are  essentiaily  the  same  as 
the  comments  regarding  the  anti-abuse 
rule  in  the  section  704(c)(1)(B) 
regidations,  and  thus  the  comments  are 
discussed  above.. 

Efiactive  Date 

These  regulations  are  effective  for 
distributions  by  %  partnership  to  a 
partner  on  or  aftor  January  9, 1995. 

Special  Analysed 

It  has  been  detf  rmined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  no(  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  thesf  regulations  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Piusuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  $mall  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Oraitiiig  Information 

Several  persons  from  the  Office  of 
Chief  Coiinsel  and  the  Treasury 
Department  partit^pated  in  the 
development  of  tl^ese  regulations. 

List  of  Subiects  ii^  26  CFR  Part  1 

hicome  taxes,  Reporting  and 
recordkeeping  re(]uirements. 

Adoption  of  Ameiidments  to  the 
Regulations 

Accordingly,  20  CFR  part  1  is 
amended  as  folloi|trs: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  dtationt 

Authority:  26  U.SlC."  7805  *  *  • 

Section  1.704-4  also  issued  imder  26 
U.S.C.  704(c)  *  *  * 

Par.  2.  Section  ^.704-4  is  added  to 
read  as  follows: 


f1-704-4    DtetrlbuMon  of  contributed 
praparty. 

(a)  Determination  of  gain  and  loss — 
(1)  In  general.  A  partner  that  contributes 
section  704(c)  property  to  a  partnership 
must  recognize  gain  or  loss  under 
section  704(c)(1)(B)  and  this  section  on 
the  distribution  of  such  property  to 
another  partner  within  five  years  of  its 
contribution  to  the  partnership  in  an 
amount  equal  to  the  gain  or  loss  that 
would  have  been  allocated  to  such 
partner  under  section  704(c)(1)(A)  and 
§  1.704-3  if  the  distributed  property  had 
been  sold  by  the  partnership  to  the 
distributee  partner  for  its  fair  market 
value  at  the  time  of  the  distribution.  See 
§  1.704-3(a)(3)(i)  for  a  definiUon  of 
section  704(c)  property. 

(2)  Transactions  to  which  section 
704(cXlXB)  applies.  Section  704(c)(1)(B) 
and  this  section  apply  only  to  the  extent 
that  a  distribution  by  a  partnership  is  a 
distribution  to  a  partner  acting  in  the 
capacity  of  a  partner  within  the  meaning 
of  section  731. 

(3)  Fair  market  value  of  property.  The 
fair  market  value  of  the  distributed 
section  704(c)  property  is  the  price  at 
which  the  property  would  change  hands 
between  a  willing  buyer  and  a  willing 
seller  at  the  time  of  the  distribution, 
neither  being  under  any  compulsion  to 
buy  or  sell  and  both  having  reasonable 
knowledge  of  the  relevant  facts.  The  fair 
market  value  that  a  partnership  assigns 
to  distributed  section  704(c)  property 
will  be  regarded  as  correct,  provided 
that  the  value  is  reasonably  agreed  to 
among  the  partners  in  an  arm's-length 
negotiation  and  the  pwtners  have 
siifficiently  adverse  interests. 

(4)  Determination  of  five-year 
period— (i)  General  rule.  The  five-year 
period  specified  in  paragraph  (a)(1)  of 
this  section  begins  on  and  includes  the 
date  of  contribution. 

(ii)  Section  708(b)(1)(B)  terminations. 
A  termination  of  the  partnership  under 
section  708(b)(1)(B)  logins  a  new  five- 
year  period  for  each  partner  with 
respect  to  the  built-in  gain  and  built-in 
loss  property  that  the  partner  is  deemed 
to  recontribute  to  a  new  partnership 
following  the  termination,  but  only  to 
the  extent  that  the  pre-termination  built- 
in  gain  or  loss,  if  any,  on  such  property 
would  not  have  been  allocated  to  the 
contributing  partner  \mder  section 
704(c)(1)(A)  and  §  1.704-3  on  a  sale  of 
the  contributed  property  to  an  unrelated 
party  immediately  before  the 
terminaUon.  See  §  1.704-3(a){3)(ii)  for 
the  definitions  of  built-in  gain  and  built- 
in  loss  on  section  704(c)  property. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (a). 
Unless  otherwise  specified,  partnership 
income  equals  partnership  expenses 


(other  than  depreciation  deductions  for 
contributed  property)  for  each  year  of 
the  partnership,  the  fair  market  value  of 
partnership  property  does  not  change, 
all  distributions  by  the  partnership  are 
subject  to  section  704(c)(1)(B).  and  all 
partners  are'uiuelated. 

Example  1.  Recognition  of  gain,  (i)  On 
January  1, 1995,  A.  B,  and  C  form  partnership 
ABC  as  equal  partners.  A  contributes  $10,000 
cash  and  Property  A,  nondepreciable  real 
property  with  a  fair  maricet  value  of  S10,000 
and  an  adjusted  tax  basis  of  $4,000.  Thus, 
there  is  a  built-in  gain  of  $6,000  on  Property 
A  at  the  time  of  contribution.  B  contributes 
$10,000  cash  and  Property  B,  nondepreciable 
real  property  with  a  fair  market  value  and 
adjusted  tax  basis  of  SIO.OOO.  C  contributes 
$20,000  cash. 

(ii)  On  December  31, 1998,  Property  A  and 
Property  B  are  distributed  to  C  in  complete 
liquidation  of  C's  interest  in  the  partnership. 

(iii)  A  would  have  recognized  $6,000  of 
gain  under  section  704(c)(1)(A)  and  §  1.704- 
3  on  the  sale  of  Property  A  at  the  time  of  the 
distribution  ($10,000  fair  market  value  less 
$4,000  adjusted  tax  basis).  As  a  result.  A 
must  recognize  $6,000  of  gain  on  Uie 
distribution  of  Property  A  to  C.  B  would  not 
have  recognized  any  gain  or  loss  under 
section  704(c)(1)(A)  and  §  1.704-3  on  the  sale 
of  Property  B  at  the  time  of  distribution 
because  Property  B  was  not  section  704(c) 
property.  As  a  result,  B  does  not  recognize 
any  gain  or  loss  on  the  distribution  of 
Property  B. 

Example  2.  Effect  of  post-contribution 
depreciation  deductions,  (i)  On  January  1, 
1995,  A,  B,  and  C  form  partnership  ABC  as 
equal  partners.  A  contributes  Property  A, 
depreciable  property  with  a  fair  market  value 
of  $30,000  and  an  adjusted  tax  basis  of 
$20,000.  Therefore,  there  is  a  built-in  gain  of 
$10,000  on  Property  A.  B  and  C  each 
contribute  $30,000  cash.  ABC  uses  the 
traditional  method  of  making  section  704(c) 
allocations  described  in  §  1.704-3(b)  with 
respect  to  Property  A. 

(ii)  Property  A  is  depreciated  using  the 
straight-line  method  over  its  remaining  10- 
year  recovery  period.  The  partnership  has 
book  depreciation  of  $3,000  per  year  (10 
percent  of  the  $30,000  book  basis),  and  each 
partner  is  allocated  $1,000  of  book 
depreciation  per  year  (one-third  of  the  total 
annual  book  depreciation  of  $3,000).  The 
partnership  has  a  tax  depreciation  deduction 
of  $2,000  per  year  (10  percent  of  the  $20,000 
tax  basis  in  Property  A).  This  $2,000  tax 
depreciation  deduction  is  allocated  equally 
between  B  and  C,  the  noncontributing 
partners  with  respect  to  Property  A. 

(iii)  At  the  end  of  the  dUrd  year,  the  book 
value  of  Property  A  is  $21,000  ($30,000 
inidal  book  value  less  $9,000  aggregate  book 
depreciation)  and  the  adjusted  tax  basis  is 
$14,000  ($20,000  initial  tax  basis  less  $6,000 
aggregate  tax  depreciation).  A's  remaining 
section  704(c)(1)(A)  built-in  gain  with  respect 
to  Property  A  is  $7,000  ($21,000  book  value 
less  $14,000  adjusted  tax  basis). 

(iv)  On  December  31, 1997,  Property  A  is 
distributed  to  B  in  complete  liquidation  of 
B's  intnest  in  the  partnership.  If  Property  A 
had  been  sold  for  its  fair  market  value  at  the 
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time  of  the  distribution,  A  would  have 
recognized  $7,000  of  gain  under  section 
704(c)(1)(A)  and  §  1.704-3(b).  Therefore,  A 
recognizes  $7,000  of  gain  on  the  distribution 
of  Property  A  to  B. 

Example  3.  Effect  of  remedial  method,  (i) 
On  January  1. 1995,  A,  B,  and  C  form 
partnership  ABC  as  equal  partners.  A 
contributes  Property  Al,  nondepreciable  real 
property  with  a  fair  market  value  of  $10,000 
and  an  adjusted  tax  basis  of  $5,000,  and 
Property  A2,  nondepreciable  real  property 
with  a  fair  market  value  and  adjusted  tax 
basis  of  $10,000.  B  and  C  each  contribute 
$20,000  cash.  ABC  uses  the  remedial  method 
of  making  section  704(c)  allocations 
described  in  §  1.704-3(d)  with  respect  to 
Property  Al. 

(ii)  On  December  31, 1998,  when  the  fair 
market  value  of  Property  Al  has  decreased  to 
$7,000,  Property  Al  is  distributed  to  C  in  a 
current  distribution.  If  Property  Al  had  been 
sold  by  the  partnership  at  the  time  of  the 
distribution,  ABC  would  have  recognized  the 
$2,000  of  remaining  built-in  gain  under 
section  704(c)(1)(A)  on  the  sale  (fair  market 
value  of  $7,000  less  $5,000  adjusted  tax 
basis).  All  of  this  gain  would  have  been 
allocated  to  A.  ABC  would  also  have 
recognized  a  book  loss  of  $3,000  ($10,000 
original  book  value  less  $7,000  current  fair 
market  value  of  the  property).  Book  loss  in 
the  amount  of  $2,000  would  have  been 
allocated  equally  between  B  and  C.  Under  the 
remedial  method,  $2,000  of  tax  loss  would 
also  have  been  allocated  equally  to  B  and  C 
to  match  their  share  of  the  book  loss.  As  a 
result,  $2,000  of  gain  would  also  have  been 
allocated  to  A  as  an  offisetting  remedial 
allocation.  A  would  have  recognized  $4,000 
of  total  gain  under  section  704(c)(1)(A)  on  the 
sale  of  Property  Al  ($2,000  of  section  704(c) 
recognized  gain  plus  $2,000  remedial  gain). 
Therefore,  A  recognizes  $4,000  of  gain  on  the 
distribution  of  Property  Al  to  C  under  this 
section. 

(b)  Character  of  gain  or  loss— {1) 
General  rule.  Gain  or  loss  recognized  by 
the  contributing  partner  under  section 
704(c)(1)(B)  and  this  section  has  the 
same  character  as  the  gain  or  loss  that 
would  have  resulted  if  the  distributed 
property  had  been  sold  by  the 
partnership  to  the  distributee  partner  at 
the  time  of  the  distribution. 

(2)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph  (b). 
Unless  otherwise  specified,  partnership 
income  equals  partnership  expenses 
(other  than  depreciation  deductions  for 
contributed  property)  for  each  year  of 
the  partnership,  the  fair  market  value  of 
partnership  property  does  not  change, 
all  distributions  by  the  partnership  are 
subject  to  section  704(c)(1)(B),  and  all 
partners  are  unrelated. 

Example.  Character  of  gain,  (i)  On  January 
1, 1995,  A  and  B  form  partnership  AB.  A 
contributes  $10,000  and  Property  A, 
nondepreciable  real  property  with  a  fair 
market  value  of  $10,000  and  an  adjusted  tax 
basis  of  $4,000.  in  exchange  for  a  25  percent 
interest  in  partnership  capital  and  profits.  B 


contributes  $60,000  cash  for  a  75  percent 
interest  in  partnership  capital  and  profits. 

(ii)  On  December  31, 1998,  Property  A  is 
distributed  to  B  in  a  current  distribution. 
Property  A  is  used  in  a  trade  or  business  of 
B. 

(iii)  A  would  have  recognized  $6,000  of 
gain  under  section  704(c)(1)(A)  on  a  sale  of 
Property  A  at  the  time  of  the  distribution  (the 
difference  between  the  fair  market  value 
($10,000)  and  the  adjusted  tax  basis  ($4,000) 
of  the  property  at  that  time).  Because 
Property  A  is  not  a  capital  asset  in  the  hands 
of  Partner  B  and  B  holds  more  than  50 
percent  of  partnership  capital  and  profits,  the 
character  of  the  gain  on  a  sale  of  Property  A 
to  B  would  have  been  ordinary  income  under 
section  707(b)(2).  Therefore,  the  character  of 
the  gain  to  A  on  the  distribution  of  Property 
A  to  B  is  ordinary  income. 

(c)  Exceptions — (1)  Property 
contributed  on  or  before  October  3, 
1989.  Section  704(c)(1)(B)  and  this 
section  do  not  apply  to  property 
contributed  to  the  partnership  on  or 
before  October  3, 1989. 

(2)  Certain  liquidations.  Section 
704(c)(1)(B)  and  this  section  do  not 
apply  to  a  distribution  of  an  interest  in 
section  704(c)  property  to  a  partner 
other  than  the  contributing  partner  in  a 
liquidation  of  the  partnership  if^ 

(i)  The  contributing  partner  receives 
an  interest  in  the  section  704(c)  property 
contributed  by  that  partner  (and  no 
other  property);  and 

(ii)  The  built-in  gain  or  loss  in  the 
interest  distributed  to  the  contributing 
partner,  determined  immediately  after 
the  distribution,  is  equal  to  or  greater 
than  the  built-in  gain  or  loss  on  the 
property  that  would  have  been  allocated 
to  the  contributing  partner  under 
section  704(c)(1)(A)  and  §  1.704-3  on  a 
sale  of  the  contributed  property  to  an 
unrelated  party  immediately  before  the 
distribution. 

(3)  Section  708(b)(1)(B)  termination. 
Section  704(c)(1)(B)  and  this  section  do 
not  apply  to  a  deemed  distribution  of 
property  caused  by  a  termination  of  the 
partnership  under  section  708(b)(1)(B). 
See  paragraph  (a)(4)(ii)  of  this  section 
for  a  special  rule  regarding  a  new  five- 
year  period  for  certain  property  deemed 
contributed  to  a  new  partnership 
following  a  termination  of  the 
partnership  imder  section  708(b)(1)(B). 
See  also  §  1.737-2(a)  for  a  similar  rule 
in  the  context  of  section  737. 

(4)  Complete  transfer  to  another 
partnership.  Section  704(c)(1)(B)  and 
this  section  do  not  apply  to  a  transfer  by 
a  partnership  (transferor  partnership)  of 
all  of  its  assets  and  liabilities  to  a 
second  partnership  (transferee 
partnership)  in  an  exchange  described 
in  section  721,  followed  by  a 
distribution  of  the  interest  in  the 
transferee  partnership  in  Uquidation  of 


the  transferor  partnership  as  part  of  the 
same  plan  or  arrangement.  A  subsequent 
distribution  of  section  704(c)  property 
by  the  transferee  partnership  to  a 
partner  of  the  transferee  partnership  is 
subject  to  section  704(c)(1)(B)  to  the 
same  extent  that  a  distribution  by  the 
transferor  partnership  would  have  been 
subject  to  section  704(c)(1)(B).  See 
§  1.737-2(b)  for  a  similar  rule  in  the 
context  of  section  737. 

(5)  Incorporation  of  a  partnership. 
Section  704(c)(1)(B)  and  this  section  do 
not  apply  to  an  incorporation  of  a 
partnership  by  any  method  of 
incorporation  (other  than  a  method 
involving  an  actual  distribution  of 
partnership  property  to  the  partners 
followed  by  a  contribution  of  that 
property  to  a  corporation),  pro\'ided  that 
the  partnership  is  liquidated  as  part  of 
the  incorporation  transaction.  See 

§  1.737-2(c)  for  a  similar  rule  in  the 
context  of  section  737.  . 

(6)  Undivided  interests.  Section 
704(c)(1)(B)  and  this  section  do  not 
apply  to  a  distribution  of  an  undivided 
interest  in  property  to  the  extent  that  the 
uindivided  interest  does  not  exceed  the 
undivided  interest,  if  any,  contributed 
by  the  distributee  partner  in  the  same 
property.  See  §  1.737-2(d)(4)  for  the 
application  of  section  737  in  a  similar 
context.  The  portion  of  the  imdivided 
interest  in  property  retained  by  the 
partnership  after  the  distribution,  if  any, 
that  is  treated  as  contributed  by  the 
distributee  partner,  is  reduced  to  the 
extent  of  the  undivided  interest 
distributed  to  the  distributee  partner. 

(7)  Example.  The  following  example 
illustrates  the  rule  of  paragraph  (c)(2)  of 
this  section.  Unless  otherwise  specified, 
partnership  income  equals  partnership 
expenses  (other  than  depreciation 
deductions  for  contributed  property)  for 
each  year  of  the  partnership,  the  fair 
market  value  of  partnership  property 
does  not  change,  all  distributions  by  the 
partnership  are  subject  to  section 
704(c)(1)(B),  and  all  partners  are 
unrelated. 

Example,  (i)  On  January  1, 1995,  A  and  B 
fonn  partnership  AB,  as  equal  partners.  A 
contributes  Property  A,  nondepreciable  real 
property  with  a  fair  market  value  and 
adjusted  tax  basis  of  $20,000.  B  contributes 
Property  B,  nondepreciable  real  property 
with  a  fair  market  value  of  $20,000  and  an 
adjusted  tax  basis  of  $10,000.  Property  B 
therefore  has  a  built-in  gain  of  $10,000  at  the 
time  of  contribution. 

(ii)  On  December  31. 1998,  the  partnership 
liquidates  when  the  fair  market  value  of 
Property  A  has  not  changed,  but  the  fair 
market  value  of  Property  B  has  increased  to 
$40,000. 

(iii)  In  the  liquidation,  A  receives  Property 
A  and  a  25  percent  interest  in  Property  B. 
This  interest  in  Property  B  has  a  fair  market 
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value  of  $10,000 1(^  A.  reflecting  the  &ct  that 
A  was  entitled  to  9/0  percent  of  the  $20,000 
post-contribution  appreciation  in  Property  B. 
The  partnership  distributes  to  B  a  75  percent 
interest  in  IVoperty  B  with  a  fair  marl»t 
value  of  $30,000.  B's  basis  in  this  portion  of 
Property  B  is  $10,000  under  section  732(b). 
As  a  result,  B  has  4  built-in  gain  of  $20,000 
in  this  portion  of  Fhoperty  B  immediately 
after  the  distributifn  ($30,000  fair  maricet 
value  less  $10,000  iadjusted  tax  basis).  This 
built-in  gain  is  greater  than  the  $10,000  of 
built-in  gain  in  Prqperty  B  at  the  time  of 
contribution  to  thai  partnership.  B  therefore 
does  not  recognize  any  gain  on  the 
distribution  of  a  portion  of  Property  B  to  A 
under  this  section. 

(d)  Special  rulh—{\)  Nonrecognition 
transactions.  Prc|)erty  received  by  the 
partnership  in  e;(change  for  section 
704(c]  property  ih  a  nonrecognition 
transaction  is  treated  as  the  section 
704(c)  property  fbr  purposes  of  section 
704(c)(1)(B)  and  this  section  to  the 
extent  that  the  property  received  is 
treated  as  section  704(c)  property  under 
§  1.704-3(a)(8).  See  §  1.737-2(d)(3)  for  a 
similar  rule  in  thp  context  of  section 
737. 

(2)  Transfers  c^a  partnership  interest. 
The  transferee  of  all  or  a  portion  of  the 
partnership  interest  of  a  contributing 
partner  is  treated  as  the  contributing 
partne^or  purpqses  of  section 
704(c)(T}(B)  and  this  section  to  the 
extent  of  the  shap  of  built-in  gain  or 
loss  allocated  to  the  transferee  partner. 
See§1.704-3(a)(7). 

(3)  Distributions  of  like-kind  property. 
If  section  704(c)  property  is  distributed 
to  a  partner  othe^  than  the  contributing 
partner  and  like-ldnd  property  (within 
the  meaning  of  section  1031)  is 
distributed  to  the  contributing  partner 
no  later  than  the  earlier  of  (i)  180  days 
following  the  datb  of  the  distribution  to 
the  non-contributing  partner,  or  (ii)  the 
due  date  (determined  with  regard  to 
extensions)  of  th^  contributing  partner's 
income  tax  retunl  for  the  taxable  year  of 
the  distribution  to  the  noncontributing 
partner,  the  amount  of  gain  or  loss,  if 
any,  that  the  contpbuting  partner  would 
otherwise  have  recognized  under 
section  704(c)(1)(B)  and  this  section  is 
reduced  by  the  amount  of  built-in  gain 
or  loss  in  the  distributed  like-kind 
property  in  the  hands  of  the 
contributing  partjier  immediately  after 
the  distribution.  The  ctmtributing 
partner's  basis  in  the  distributed  like- 
kind  property  is  determined  as  if  the 
like-kind  property  were  distributed  in 
an  unrelated  distribution  prior  to  the 
distribution  of  aniy  other  property 
distributed  as  pa|t  of  the  same 
distribution  and  Is  determined  without 
regard  to  the  increase  in  the 
contributing  partner's  adjusted  tax  basis 
in  the  partnership  interest  under  section 


704(c)(1)(B)  and  this  section.  See 
§  1.707-3  fbr  provisions  treating  the  ' 
distribution  of  the  like-kind  property  to 
the  contributing  partner  as  a  disguised 
sale  in  certain  situations. 

(4)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(d).  Unless  otherwise  specified, 
partnership  income  equals  partnership 
expenses  (other  than  depreciation 
deductions  for  contributed  property)  for 
each  year  of  the  partnership,  the  fair 
market  value  of  partnership  property 
does  not  change,  all  distributions  by  the 
partnership  are  subject  to  section 
704(c)(1)(B),  and  all  partners  are 
unrelated. 

Example.  Distribution  of  like-kind 
property,  (i)  On  January  1, 1995,  A,  B,  and 
C  form  partnership  ABC  as  equal  partners.  A 
contributes  Property  A,  nondepreciable  real 
property  with  a  fair  market  value  of  $20,000 
and  an  adjusted  tax  basis  of  $10,000.  B  and 
C  each  contribute  $20,000  cash.  The 
partnership  subsequently  buys  Property  X, 
nondepreciable  real  property  of  a  like-kind  to 
Property  A  with  a  fair  market  value  and 
adjusted  tax  basis  of  $8,000.  The  fair  market 
value  of  Property  X  subsequently  increases  to 
$10,000. 

(ii)  On  December  31, 1998,  Property  A  is 
distributed  to  B  in  a  current  distribution.  At 
the  same  time.  Property  X  is  distributed  to  A 
in  a  current  distribution.  The  distribution  of 
Property  X  does  not  result  in  the  contribution 
of  Property  A  being  properly  characterized  as 
a  disguised  sale  to  the  partnership  under 
§  1.707-3.  A's  basis  in  Property  X  is  $8,000 
under  section  732(a)(1).  A  therefore  has 
$2,000  of  built-in  gain  in  Property  X  ($10,000 
fair  market  value  less  $8,000  adjusted  tax 
basis). 

(iii)  A  would  generally  recognize  $10,000 
of  gain  under  section  704(cKl)(B)  on  the 
distribution  of  Property  A,  the  difference 
between  the  fair  market  value  ($20,000)  of 
the  property  and  its  adjusted  tax  basis 
($10,000).  This  gain  is  reduced,  however,  by 
the  amount  of  the  built-in  gain  of  Property  X 
in  the  hands  of  A.  As  a  result,  A  recognizes 
only  $8,000  of  gain  on  the  distribution  of 
Property  A  to  B  under  section  704(c)(1)(B) 
and  this  section. 

(e)  Basis  adjustments — (1) 
Contributing  partner's  basis  in  the 
partnership  interest.  The  basis  of  the 
contributing  partner's  interest  in  the 
partnership  is  increased  by  the  amount 
of  the  gain,  or  decreased  by  the  amount 
of  the  loss,  recognized  by  the  partner 
under  section  704(c)(1)(B)  and  this 
section.  This  increase  or  decrease  is 
taken  into  account  in  determining  (i)  the 
contributing  partner's  adjusted  tax  basis 
under  section  732  for  any  property 
distributed  to  the  partner  in  a 
distribution  that  is  part  of  the  sam^ 
distribution  as  the  distribution  of  the 
contributed  property,  other  than  like- 
kind  property  described  in  paragraph 
(d)(3)  of  this  section  (pertaining  to  the 


special  rule  for  distributions  of  like-kind 
property),  and  (ii)  the  amoimt  of  the 
gain  recognized  by  the  contributing 
partner  under  section  731  or  section 
737,  if  any,  on  a  distribution  of  money 
or  propCTty  to  the  contributing  partner 
that  is  part  of  the  same  distribution  as 
the  distribution  of  the  contributed 
property.  For  a  determination  of  basis  in 
a  distribution  subject  to  section  737,  see 
§1.737-3(a). 

(2)  Partnership's  basis  in  partnership 
property.  The  partnership's  adjusted  tax 
basis  in  the  distributed  section  704(c) 
property  is  increased  or  decreased 
immediately  before  the  distribution  by 
the  amotmt  of  gain  or  loss  recognized  by 
the  contributing  partner  under  section 
704(c)(1)(B)  and  this  section.  Any 
increase  or  decrease  in  basis  is  therefore 
taken  into  accoimt  in  determining  the 
distributee  partner's  adjusted  tax  basis 
in  the  distributed  property  imder 
section  732.  For  a  determination  of  basis 
in  a  distribution  subject  to  section  737, 
see  S  1.737-3(b). 

(3)  Section  754  adjustments.  The  basis 
adjustments  to  partnership  property 
made  pursuant  to  paragraph  (e)(2)  of 
this  section  are  not  elective  and  must  be 
made  regardless  of  whether  the 
{>artnership  has  an  election  in  effect 
under  section  754.  Any  adjustments  to 
the  bases  of  partnership  property 
(including  the  distributed  section  704(c) 
property)  under  section  734(b)  piusuant 
to  a  section  754  election  must  be  made 
after  (and  must  take  into  account)  the 
adjustments  to  basis  made  tmder 
paragraph  (e)(2)  of  this  section.  See 

§  1.737-3(c)(4)  for  a  similar  rule  in  the 
context  of  section  737. 

(4)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph  (e). 
Unless  otherwise  specified,  partnership 
LDCome  equals  partnership  expenses 
(other  than  depreciation  deductions  for 
contributed  property)  for  each  year  of 
the  partnership,  the  feir  market  value  of 
partnership  property  does  not  change, 
all  distributions  by  the  partnership  are 
subject  to  section  704(c)(1)(B),  and  all 
partners  are  tmrelated. 

Example.  Basis  adjustment.  On  January  1, 
1995,  A,  B,  and  C  form  partnership  ABC  as 
equal  partners.  A  contributes  $10,000  cash 
and  Property  A,  nondepreciable  real  property 
with  a  fair  market  value  of  $10,000  and  an 
adjusted  tax  basis  of  $4,000.  B  and  C  each 
contribute  $20,000  cash. 

(ii)  On  December  31, 1998,  Property  A  is 
distributed  to  B  in  a  current  distribution. 

(iii)  Under  paragraph  (a)  of  this  section,  A 
recognizes  $6,000  of  gain  on  the  distribution 
of  Property  A  because  that  is  the  amount  of 
gain  that  would  have  been  allocated  to  A 
under  section  704(c)(lKA)  and  §  1.704-3  on 
a  sale  of  Property  A  for  its  fair  market  value 
at  the  time  of  the  distribution  (bir  market 
value  of  Property  A  ($10,000)  less  its 


adjusted  tax  basis  at  the  time  of  distribution 
($4,000)).  The  adjusted  tax  basis  of  A's 
p>artnership  interest  is  increased  from 
$14,000  to  $20,000  to  reflect  this  gain.  The 
{>artnership's  adjusted  tax  basis  in  Property  A 
is  increased  from  $4,000  to  $10,000 
immediately  prior  to  its  distribution  to  B.  B's 
adjusted  tax  basis  in  Property  A  is  therefore 
$10,000  under  section  732(a)(1). 

(f)  Anti-abuse  rute— (1)  In  general. 
The  rules  of  section  704(c)(1)(B)  and 
this  section  must  be  applied  in  a 
maimer  consistent  with  the  purpose  of 
section  704(c)(1)(B).  Accordingly,  if  a 
principal  piupose  of  a  transaction  is  to 
achieve  a  tax  result  that  is  inconsistent 
with  the  purpose  of  section  704(c)(1)(B), 
the  Conunissioner  can  recast  the 
transaction  for  federal  tax  purposes  as 
appropriate  to  achieve  tax  results  that 
are-consistent  with  the  purpose  of 
section  704(c)(1)(B)  and  this  section. 
Whether  a  tax  result  is  inconsistent  with 
the  purpose  of  section  704(c)(1)(B)  and 
this  section  must  be  determined  based 
on  all  the  facts  and  cirounstances.  See 
§  1.737-4  for  an  anti-abuse  rule  and 
examples  in  the  context  of  section  737. 

(2)  Examples.  The  following  examples 
illustrate  the  anti-abuse  rule  of  this 
paragraph  (f).  The  examples  set  forth 
below  do  not  delineate  the  boimdaries 
of  either  permissible  or  impermissible 
types  of  transactions.  Further,  the 
addition  of  any  facts  or  circiunstances 
that  are  not  specifically  set  forth  in  an 
example  (or  me  deletion  of  any  facts  or 
circumstances)  may  alter  the  outcome  of 
the  transaction  described  in  the 
example.  Unless  othenvise  specified, 
partnership  income  equals  partnership 
expenses  (other  than  depreciation 
deductions  for  contributed  property)  for 
each  year  of  the  partnership,  the  fair 
market  value  of  partnership  property 
does  not  change,  all  distributions  by  the 
partnership  are  subject  to  section 
704(c)(1)(B),  and  all  partners  are 
unrelated. 

Example  1.  Distribution  in  substance  made 
within  five-year  period;  results  inconsistent 
with  the  purpose  of  section  704(c)(1)(B).  (i) 
On  January  1, 1995,  A,  B,  and  C  form 
partnership  ABC  as  equal  partners.  A 
contributes  Property  A,  nondepreciable  real 
property  with  a  fair  market  value  of  $10,000 
and  an  adjusted  tax  basis  of  $1,000.  B  and  C 
each  contributes  $10,000  cash. 

(ii)  On  December  31, 1998,  the  partners 
desire  to  distribute  Property  A  to  B  in 
complete  liquidation  of  B's  interest  in  the 
partnership.  If  Property  A  were  distributed  at 
that  time,  however,  A  would  recognize 
$9,000  of  gain  under  section  704(c)(1)(B),  the 
difference  between  the  $10,000  fair  market 
value  and  the  $1,000  adjusted  tax  basis  of 
Property  A,  because  Property  A  was 
contributed  to  the  partnership  less  than  five 
years  before  December  31, 1998.  On 
becoming  aware  of  this  potential  gain 
recognition,  and  with  a  principal  purpose  of 


avoiding  such  gain,  the  partners  amend  the 
partnership  agreement  on  December  31, 
1998,  and  take  any  other  steps  necessary  to 
provide  that  substantially  all  of  the  economic 
risks  and  benefits  of  Property  A  are  borne  by 
B  as  of  December  31. 1998,  and  that 
substantially  all  of  the  economic  risks  and 
benefits  of  all  other  partnership  property  are 
borne  by  A  and  C  The  partnership  holds 
Property  A  until  January  5,  2000.  at  which 
time  it  is  distributed  to  B  in  complete 
liquidation  of  B's  interest  in  the  partnership. 

(iii)  The  actual  distribution  of  Property  A 
occurred  more  than  five  years  after  the 
contribution  of  the  property  to  the 
partnership.  The  steps  taken  by  the 
partnership  on  IDecember  31, 1998,  however, 
are  the  functional  equivalent  of  an  actual 
distribution  of  Property  A  to  B  in  complete 
liquidation  of  B's  interest  in  the  partnership 
as  of  that  date.  SecUon  704(c)(1)(B)  requires 
recognition  of  gain  when  contributed  section 
704(c)  property  is  in  substance  distributed  to 
another  partner  within  five  years  of  its 
contribution  to  the  partnership.  Allowing  a 
contributing  partner  to  avoid  section 
704(c)(1)(B)  through  arrangements  such  as 
those  in  this  Example  1  that  have  the  effect 
of  a  distribution  of  property  within  five  years 
of  the  date  of  its  contribution  to  the 
partnership  would  effectively  undermine  the 
purpose  of  section  704(c)(1)(B)  and  this 
section.  As  a  result,  the  steps  taken  by  the 
partnership  on  December  31, 1998,  are 
treated  as  causing  a  distribution  of  Property 
A  to  B  for  purposes  of  section  704(c)(1)(B)  on 
that  date,  and  A  recognizes  gain  of  $9,000 
under  section  704(c)(1)(B)  and  this  section  at 
that  time. 

(iv)  Alternatively,  if  on  becoming  aware  of 
the  potential  gain  recognition  to  A  on  a 
distribution  of  Property  A  on  December  31, 
1998,  the  partners  had  instead  agreed  that  B 
would  continue  as  a  partner  with  no  changes 
to  the  partnership  agreement  or  to  B's 
economic  interest  in  partnership  operations, 
the  distribution  of  Property  A  to  B  on  January 
5,  2000,  would  not  have  been  inconsistent 
with  the  purpose  of  section  704(c)(1)(B)  and 
this  section.  In  that  situation,  Property  A 
would  not  have  been  distributed  until  after 
the  expiration  of  the  five-year  period 
specified  in  section  704(c)(1)(B)  and  this 
section.  Deferring  the  distribution  of  Property 
A  until  the  end  of  the  five-year  period  for  a 
principal  purpose  of  avoiding  the  recognition 
of  gain  under  section  704(c)(1)(B)  and  this 
section  is  not  inconsistent  with  the  purpose 
of  section  704(c)(1)(B).  Therefore.  A  would 
not  have  recognized  gain  on  the  distribution 
of  Property  A  in  that  case. 

Example  2.  Suspension  of  five-year  period 
in  manner  consistent  with  the  purpose  of 
section  704(c)(1)(B).  (i)  A.  B,  and  C  form 
partnership  ABC  on  January  1, 1995,  to 
conduct  bona  fide  business  activities.  A 
contributes  Property  A,  nondepreciable  real 
property  with  a  fair  market  value  of  $10,000 
and  an  adjusted  tax  basis  of  $1,000,  in 
exchange  for  a  49.5  percent  interest  in 
partnership  capital  and  profits.  B  contributes 
$10,000  in  cash  for  a  49.5  percent  interest  in 
partnership  capital  and  profits.  C  contributes 
cash  for  a  1  percent  interest  in  partnership 
capital  and  profits.  A  and  B  are  wholly 
owned  subsidiaries  of  the  same  affiliated 


group  and  continue  to  control  Oie 
management  of  Property  A  by  virtue  of  their 
controlling  interests  in  the  partnership.  The 
partnership  is  formed  pursuant  to  a  plan  a 
principal  purpose  of  which  is  to  minimize 
the  period  of  time  that  A  would  have  to 
remain  a  partner  with  a  potential  acquiror  of 
Property  A. 

(ii)  On  December  31, 1997,  D  is  admitted 
as  a  partner  to  the  partnership  in  exchange 
for  $10,000  cash. 

(iii)  On  January  5,  2000,  Property  A  is 
distributed  to  D  in  complete  liquidation  of 
D's  interest  in  the  partnership. 

(iv)  The  distribution  of  Property  A  to  D 
occurred  more  than  five  years  af^er  the 
contribution  of  the  property  to  the 
partnership.  On  these  ^cts,  however,  a 
principal  purpose  of  the  transaction  was  to 
minimize  the  period  of  time  that  A  would 
have  to  remain  partners  with  a  potential 
acquiror  of  Property  A,  and  treating  the  five- 
year  period  of  section  704(c)(1)(B)  as  running 
during  a  time  when  Property  A  was  still 
effectively  owned  through  the  partnership  by 
members  of  the  contributing  affiliated  group 
of  which  A  is  a  member  is  inconsistent  with 
the  purpose  of  section  704(c)(1)(B).  Prior  to 
the  admission  of  D  as  a  partner,  the  pooling 
of  assets  between  A  and  B,  on  the  one  hand, 
and  C,  on  the  other  hand,  although  sufficient 
to  constitute  ABC  as  a  valid  partnership  for 
federal  income  tax  purposes,  is  not  a 
sufficient  pooling  of  assets  for  purposes  of 
running  the  five-year  period  with  respect  to 
the  distribution  of  Property  A  to  D.  Allowing 
a  contributing  partner  to  avoid  section 
704(c)(1)(B)  dfirough  arrangements  such  as 
those  in  this  Example  2  would  have  the  effect 
of  substantially  nullifying  the  five-year 
requirement  of  section  704(c)(1)(B)  and  this 
section  and  elevating  the  form  of  the 
transaction  over  its  substance.  As  a  result, 
with  respect  to  the  distribution  of  Property  A 
to  D,  the  five-year  period  of  section 
704(c)(1)(B)  is  tolled  until  the  admission  of 
D  as  a  partner  on  December  31, 1997. 
Therefore,  the  distribution  of  Property  A 
occurred  before  the  end  of  the  five-year 
period  of  section  704(c)(1)(B),  and  A 
recognizes  gain  of  $9,000  under  section 
704(c)(lKB)  on  the  distribution. 

(g)  Effective  date.  This  section  applies 
to  distributions  by  a  partnership  to  a 
partner  on  or  after  January  9, 1995. 

Par.  3.  Sections  1.737-1, 1.737-2, 
1.737-3, 1.737-4,  and  1.737-5  are 
added  to  read  as  follows: 

S 1 .737-1    Recognition  of  precontrtbution 
gain. 

(a)  Determination  of  gain — (1)  In 
general.  A  partner  that  receives  a 
distribution  of  property  (other  than 
money)  must  recognize  gain  under 
section  737  and  this  section  in  an 
amount  equal  to  the  lesser  of  the  excess 
distribution  (as  defined  in  paragraph  (b) 
of  this  section)  or  the  partner's  net 
precontribution  gain  (as  defined  in 
paragraph  (c)  of  this  section).  Gain 
recognized  under  section  737  and  this 
section  is  in  addition  to  any  gain 
recognized  under  section  731. 
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(2)  Transactions  to  which  section  737 
applies.  Section  737  and  this  sectitm 
apply  only  to  the  extent  that  a 
distribution  by  a  partnership  is  a 
distribution  to  9  partner  acting  in  the 
capacity  of  a  partner  witfiin  thus  meaning 
of  section  731,  •xcept  that  section  737 
and  this  section  do  not  apply  to  the 
extent  that  section  75 1(b)  applies  to  the 
distribution. 

(b)  Excess  dislfhbution — (1)  Definition. 
The  excess  distribution  is  the  amount  (if 
any)  by  which  the  fair  market  value  of 
the  distributed  property  (other  than 
money)  exceeds  the  distributee  partner's 
adjusted  tax  baas  in  the  partner's 
partnership  intvest. 

(2)  Fair  market  value  of  property.  The 
fair  market  value  of  the  distributed 
property  is  the  price  at  which  the 
property  would  change  hands  between 
a  willing  buyer  ^d  a  willing  seller  at 
the  time  of  the  distribution,  neither 
being  under  anjit  compulsion  to  buy  or 
sell  and  both  haitdng  reasonable 
knowledge  of  the  relevant  facts.  The  fair 
market  value  that  a  partnership  assigns 
to  distributed  property  will  be  regarded 
as  correct,  provided  that  the  value  is 
reasonably  agreed  to  among  the  partners 
in  an  aim's-leng^  negotiation  and  the 
partners  have  suffidentiy  adverse 
interests. 

(3)  Distribute^  partner's  adjusted  tax 
basis — (i)  Genertd  rule.  In  determining 
the  amount  of  the  excess  distribution, 
the  distributee  partner's  adjusted  tax 
basis  in  the  partnership  interest 
includes  any  bagis  adjustment  resulting 
from  the  distribution  that  is  subject  to 
section  737  (for  example,  adjustments 
required  under  aection  752)  and  from 
any  other  distribution  or  transaction 
that  is  pari  of  the  same  distributioo, 
except  for — 

(Aj  The  increase  required  under 
section  737(c)(l  j  for  the  gain  recognized 
by  thepartner  imder  section  737; and 

(B)  lue  decrease  required  under 
section  733(2)  Star  any  property 
distributed  to  the  partner  other  than 
property  previously  contributed  to  the 
partnership  by  t|ie  distributee  partner. 
See  $.1.704-4(e)(l)  for  a  rule  in  the 
context  of  sectioki  704(c)(1)(B).  See  also 
$  1.737-3(b)(2)  fbr  a  special  rule  for 
determining  a  partner's  adjusted  tax 
basis  in  disixibuted  property  previously 
contributed  by  t)ie  partner  to  the 
partnership. 

(ii)  Advances  or  drawings.  The 
distributee  partqCT's  adjured  tax  basis 
in  the  partnership  interest  is  determined 
as  of  the  last  dsi  of  the  partnership's 
taxable  year  if  the  distribution  to  which 
section  737  appKes  is  properly 
characterized  asan  advance  or  drawing 
against  the  partner's  distributive  share 
of  income.  See  8l.731-l(a)(l)(ii). 


(c)  Net  precontribution  gain — (1) 
General  rule.  The  distributee  partner's 
net  precontribution  gain  is  the  net  gain 
(if  any)  that  would  have  been 
recognized  by  the  distributee  partner 
under  section  704(c)(1)(B)  and  §  1.704- 
4  if  all  property  that  had  been 
contributed  to  the  partnership  by  the 
distributee  partner  within  five  years  of 
the  distribution  and  is  held  by  the 
partnership  immediately  before  the 
distribution  had  been  distributed  by  the 
partnership  to  another  partner  other 
than  a  partner  who  owns,  directly  or 
indirectly,  more  than  50  percent  of  the 
capital  or  profits  interest  in  the 
partnership.  See  §  1.704-4  for    ^ 
provisions  determining  a  contributing 
partner's  gain  or  loss  under  section 
704(cKl)(B)  on  an  actual  distribution  of 
contributed  section  704(c)  property  to 
another  partner. 

(2)  Special  rules — (i)  Property 
contributed  on  or  before  October  3, 
1989.  Property  contributed  to  the 
partnership  on  or  before  October  3, 
1989,  is  not  taken  into  account  in 
determining  a  partner's  net 
precontribution  gain.  See  §  1.704-4(c)(l) 
for  a  similar  nile  in  the  context  of 
section  704(c)(1)(B). 

(ii)  Section  734(b)(1)(A)  adjustments. 
For  distributions  to  a  distributee  partner 
of  money  by  a  partnership  with  a 
section  754  election  in  effect  that  are 
part  of  the  same  distribution  as  the 
distribution  of  property  subject  to 
section  737,  for  purposes  of  paragraph 
(a)  and  (c)(1)  of  this  section  Uie 
distributee  partner's  net  precontribution 
gain  is  reduced  by  the  baisis  adjustments 
(if  any)  made  to  section  704(c)  property 
contributed  by  the  distributee  partner 
under  section  734(b)(1)(A).  See  §  1.737- 
3(c)(4)  for  rules  regarding  basis 
adjustments  for  partnerships  with  a 
section  754  election  in  effect. 

(iii)  Transfers  of  a  partnership 
interest.  The  transferee  of  all  or  a 
portion  of  a  contributing  partner's 
peutnership  interest  succeeds  to  the 
transferor's  net  precontribution  gain,  if 
any.  in  an  amoimt  proportionate  to  the 
interest  transferred.  See  §  1.704-3(a)(7) 
and  §  1.704-4(d)(2)  for  similar 
provisions  in  the  context  of  section 
704(c)(1)(A)  and  section  704(c)(1)(B). 

(iv)  Section  704(cXl)(B)  gain 
recognised  in  related  distribution.  A 
distributee  partner's  net  precontribution 
gain  is  determined  after  taking  into 
account  any  gain  or  loss  recognized  by 
the  partner  under  section  704(c)(1)(B) 
and  §  1.704-4  (or  that  would  have  been 
recognized  by  the  partner  except  for  the 
like-kind  exception  in  section  704(c)(2) 
and  §  1.704-4(d)(3))  on  an  actual 
distribution  to  another  partner  of 
section  704(c)  property  contributed  by 


the  distributee  partner  that  is  part  of  the 
same  distribution  as  the  distribution  to 
the  distributee  partner. 

(v)  Section  704(c)(2)  disregarded.  A 
distributee  partner's  net  precontribution 
gain  is  determined  without  regard  to  the 
provisions  of  section  704(c)(2)  and 
§  1.704-4(d)(3)  in  situations  in  which 
the  property  contributed  by  the 
distributee  partner  is  not  actually 
distributed  to  another  partner  in  a 
distribution  related  to  the  section  737 
distribution. 

(d)  Character  of  gain.  The  character  of 
the  gain  recognized  by  the  distributee 
partner  under  section  737  and  this 
section  is  determined  by,  and  is 
proportionate  to,  the  character  of  the 
partner's  net  precontribution  gain.  For 
this  purpose,  all  gains  and  losses  on 
section  704(c)  property  taken  into 
account  in  detemrining  the  partner's  net 
precontribution  gain  are  netted 
according  to  their  character.  Character  is 
determined  at  the  partnership  level  for 
this  piupose,  and  any  character  with  a 
net  negative  amount  is  disregarded.  The 
character  of  the  partner's  gain  imder 
section  737  is  the  same  as,  and  in 
proportion  to,  any  character  with  a  net 
positive  amount.  Character  for  this 
purpose  is  determined  as  if  the  secticm 
704(c)  property  had  been  sold  by  the 
partnership  to  an  imrelated  third  party 
at  the  time  of  the  distribution  and 
includes  any  item  that  would  have  been 
taken  into  account  separately  by  the 
contributing  partner  under  section 
702(a)  and  §  1.702-l(a). 

(e)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section. 
Unless  otherwise  specified,  partnership 
income  equals  partnership  expenses 
(other  than  depreciation  deductions  for 
contributed  property)  for  each  year  of 
the  partnership,  the  fair  market  value  of 
partnership  property  does  not  change, 
all  distributions  by  the  partnership  are- 
subject  to  section  737,  and  all  partners 
are  unrelated. 

Example  1.  Cakulatkm  of  excess 
distribution  and  net  pracoiitribution  gain,  (i) 
On  January  1, 1995,  A,  B,  and  C  fonn 
partnership  ABC  as  equal  partners.  A 
contributes  Property  A,  depreciable  real 
property  with  a  foir  market  value  of  $30,000 
and  an  adjusted  tax  basis  of  $20,000.  B 
contributes  Property  B,  nondepreciable  real 
property  with  a  &ir  market  value  and 
adjiuted  tax  basis  of  $30,00a  C  contributes 
$30,000  cash. 

(ii)  Property  A  has  10  years  remaining  on 
its  cost  recovery  schedule  and  is  depreciated 
using  the  straight-line  method.  The 
partnership  uses  the  traditional  method  for 
allocating  items  under  section  704(c) 
described  in  §  1.704-3(b)(l)  for  Property  A 
The  partnership  has  book  depreciation  of 
$3,000  per  year  (10  percent  of  the  $30,000 
book  basis  in  Property  A)  and  each  partner 
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is  allocated  $1,000  of  book  depreciation  per 
year  (one-third  of  the  total  annual  book 
depreciation  of  $3,000).  The  partnership  also 
has  tax  depreciation  of  $2,000  p>er  year  (10 
percent  of  the  $20,000  adjusted  tax  basis  in 
Property  A).  This  $2,000  tax  depreciation  is 
allocated  equally  between  B  and  C,  the 
noncontributing  partners  with  respect  to 
Property  A. 

(iii)  At  the  end  of  1997,  the  book  vahie  of 
Property  A  is  $21,000  ($30,000  initial  book 
value  less  $9,000  aggregate  boolc 
depreciation)  and  its  adjusted  tax  basis  is 
$14,000  ($20,000  initial  tax  basis  less  $6,000 
aggregate  tax  depreciation). 

(iv)  On  December  31, 1997,  Property  B  is 
distributed  to  A  in  complete  liquidation  of 
A's  partnership  interest.  The  adjusted  tax 
basis  of  A's  partnership  interest  at  that  time 
is  $20,000.  The  amount  of  the  excess 
distribution  is  $10,000.  the  difference 
between  the  fair  market  value  of  the 
distributed  Property  B  ($30,000)  and  A's 
adjusted  tax  basis  in  A's  partnership  interest 
($20,000).  A's  net  precontribution  gain  is 
$7,000,  the  difference  between  the  book 
value  of  Property  A  ($21,000)  and  its 
adjusted  tax  basis  at  the  time  of  the 
distribution  ($14,000).  A  recognizes  gain  of 
$7,000  on  the  distribution,  the  lesser  of  the 
excess  distribution  and  the  net 
precontribution  gain. 

Example  2.  Determination  of  distributee 
partner's  basis,  (i)  On  January  1, 1995,  A,  B, 
and  C  form  general  partnership  ABC  as-equal 
partners.  A  contributes  Property  A, 
nondepreciable  real  property  with  a  Sair 
market  value  of  $10,000  and  an  adjusted  tax 
basis  of  $4,000.  B  and  C  each  contributes 
$10,000  cash. 

(ii)  The  partnership  purchases  Property  B, 
nondepreciable  real  property  with  a  fair 
market  value  of  $9,000,  subject  to  a  $9,000 
nonrecourse  liability.  This  nonrecourse 
liability  is  allocated  equally  among  the 
partners  under  section  752,  increasing  A's 
adjusted  tax  basis  in  A's  partnership  interest 
from  $4,000  to  $7,000. 

(iii)  On  December  31, 1998,  A  receives 
$2,000  casTl  and  Property  B,  subject  to  the 
$9,000  liability,  in  a  current  distribution. 

Civ)  In  determining  the  amount  of  the 
excess  distribution,  the  adjusted  tax  basis  of 
A's  partnership  interest  is  adjusted  to  take 
into  account  the  distribution  of  money  and 
the  shift  in  liabilities.  A's  adjusted  tax  basis 
is  therefore  increased  to  $11,000  for  this 
purpose  ($7,000  initial  adjusted  tax  basis, 
less  $2,000  distribution  of  money,  less  $3,000 
(decrease  in  A's  share  of  the  $9,000 
partnership  liability),  plus  $9,000  (increase 
in  A's  individual  liabilities)).  As  a  result  of 
this  basis  adjustment,  the  adjusted  tax  basis 
of  A's  partnership  interest  ($11,000)  is  greater 
than  the  fair  market  value  of  the  distributed 
property  ($9,000)  and  therefore,  there  is  no 
excess  distribution.  A  recognizes  no  gain 
under  section  737. 

Example  3.  Net  precontribution  gain 
reduced  for  gain  recognized  under  section 
704(c)(lKB).  (i)  On  January  1, 1995.  A.  B.  and 
C  form  partnership  ABC  as  equal  partners.  A 
contributes  Properties  Al  and  A2, 
nondepreciable  real  properties  located  in  the 
United  States  each  with  a  fair  market  value 
of  $10,000  and  an  adjusted  tax  basis  of 


$6,000.  B  contributes  Property  B, 
nondepreciable  real  property  located  outside 
the  United  States,  with  a  fair  market  value 
and  adjusted  tax  basis  of  $20,000.  C 
contributes  $20,000  cash. 

(ii)  On  December  31, 1998,  Property  B  is 
distributed  to  A  in  complete  liquidation  of 
A's  interest  and,  as  part  of  the  same 
distribution,  ProfMrty  Al  is  distributed  to  B 
in  a  current  distribution. 

(iii)  A's  net  precontribution  gain  before  the 
distribution  is  $8,000  ($20,000  fair  market 
value  of  Properties  Al  and  A2  less  $12,000 
adjusted  tax  basis  of  such  properties).  A 
recognizes  $4,000  of  gain  under  section 
704(c)(1)(B)  and  §  1.704-4  on  the  distribution 
of  Property  Al  to  B  ($10,000  fair  market 
value  of  Property  Al  less  $6,000  adjusted  tax 
basis  of  Property  Al).  This  gain  is  taken  into 
account  in  determining  A's  excess 
distribution  and  net  precontribution  gain.  As 
a  result,  A's  net  precontribution  gain  is 
reduced  from  $8,000  to  $4,000,  and  the 
adjusted  tax  basis  in  A's  partnership  interest 
is  increased  by  $4,000  to  $16,000. 

(iv)  A  recognizes  gain  of  $4,000  on  the 
receipt  of  Property  B  under  section  737,  an 
amount  equal  to  the  lesser  of  the  excess 
distribution  of  $4,000  ($20,000  fair  market 
value  of  Property  B  less  $16,000  adjusted  tax 
basis  of  A's  interest  in  the  partnership)  and 
A's  remaining  net  precontribution  gain  of 
$4,000. 

Example  4.  Character  of  gain,  (i)  On 
January  1, 1995,  A,  B,  and  C  form  partnership 
ABC  as  equal  partners.  A  contributes  the 
following  nondepreciable  property  to  the 
partnership: 


Property  Al 
Property  A2 
Property  A3 


Fair  mar- 
ket value 


530,000 
30,000 
10,000 


Adjusted 
tax  basis 


$20,000 

38,000 

9,000 


(ii)  The  character  of  gain  or  loss  on 
Property  Al  and  Property  A2  is  long-term, 
U.S. -source  capital  gain  or  loss.  The  character 
of  gain  on  Property  A3  is  long-term,  foreign- 
source  capital  gain.  B  contributes  Property  B, 
nondepreciable  real  property  with  a  fair 
market  value  and  adjusted  tax  be^s  of 
$70,000.  C  contributes  $70,000  cash. 

(iii)  On  December  31, 1998,  Property  B  is 
distributed  to  A  in  complete  liquidation  of 
A's  interest  in  the  partnership.  A  recognizes 
$3,000  of  gain  under  section  737,  an  amount 
equal  to  the  excess  distribution  of  $3,000 
($70,000  fair  market  value  of  Property  B  less 
$67,000  adjusted  tax  basis  in  A's  partnership 
interest)  and  A's  net  precontribution  gain  of 
$3,000  ($70,000  aggregate  fair  market  value  of 
properties  contributed  by  A  less  $67,000 
aggregate  adjusted  tax  basis  of  such 
properties). 

(iv)  In  determining  the  character  of  A's 
gain,  all  gains  and  losses  on  property  taken 
into  account  in  determining  A's  net 
precontribution  gain  are  netted  according  to 
their  character  and  allocated  to  A's 
recognized  gain  under  section  737  based  on 
the  relative  proportions  of  the  net  positive 
amounts.  U.S.-source  and  foreign-source 
gains  must  be  netted  separately  because  A 
would  have  been  required  to  take  such  gains 


into  accoimt  separately  under  section  702.  As 
a  result,  A's  net  precontribution  gain  of 
$3,000  consists  of  S2.000  of  net  long-term, 
U.S.-source  capital  gain  ($10,000  gain  on 
Property  Al  and  $8,000  loss  on  Property  A2) 
and  $1,000  of  net  long-term,  foreign-source 
capital  gain  ($1,000  gain  on  Property  A3). 

(v)  The  character  of  A's  gain  under 
paragraph  (d)  of  this  section  is  therefore 
$2,000  long-term,  U.S.-source  capital  gain 
($3,000  gain  recognized  under  section  737  x 
$2,000  net  long-term,  U.S.-source  capital 
gain/$3.000  total  net  precontribution  gain) 
and  $1,000  long-term,  foreign-source  capital 
gain  ($3,000  gain  recognized  under  section 
737  X  $1,000  net  long-term,  foreign-source 
capital  gain/$3.000  total  net  precontribution 
gain). 

S  1.737-2    Exceptions  and  special  rules. 

(&)  Section  708(b)(1)(B)  terminations. 
Section  737  and  this  section  do  not 
apply  to  a  deemed  distribution  of 
property  caused  by  a  termination  of  the 
partnership  under  section  708(b)(1)(B). 
See  §  1.704-4(c)(3)  for  a  similar  rule  in 
the  context  of  section  704(c)(1)(B). 

(b)  Transfers  to  another  partnership— 
(1)  Complete  transfer.  Section  737  and 
this  section  do  not  apply  to  a  transfer  by 
a  partnership  (transferor  partnership)  of 
all  of  its  assets  and  liabilities  to  a 
second  partnership  (transferee 
partnership)  in  an  exchange  described 
in  section  721,  followed  by  a 
distribution  of  the  interest  in  the 
transferee  partnership  in  liquidation  of 
the  transferor  partnership  as  part  of  the 
same  plan  or  arrangement.  See  §  1.704- 
4(c)(4)  for  a  similar  rule  in  the  context 
of  section  704(c)(1)(B). 

(2)  Certain  divisive  trqosactions. 
Section  737  and  this  section  do  not 
apply  to  a  transfer  by  a  partnership 
(transferor  partnership)  of  all  of  the 
section  704(c)  property  contributed  by  a 
partner  to  a  second  partnership 
(transferee  partnership)  in  an  exchange 
described  in  section  721,  followed  by  a 
distribution  as  part  of  the  same  plan  or 
arrangement  of  an  interest  in  the 
transferee  partnership  (and  no  other 
property)  in  complete  liquidation  of  the 
interest  of  the  partner  that  originally 
contributed  the  section  704(c)  property 
to  the  transferor  partnership. 

(3)  Subsequent  distributions.  A 
subsequent  distribution  of  property  by 
the  transferee  partnership  to  a  partner  of 
the  transferee  partnership  that  was 
formerly  a  partner  of  the  transferor 
partnership  is  subject  to  section  737  to 
the  same  extent  that  a  distribution  from 
the  transferor  partnership  would  have 
been  subject  to  section  737. 

(c)  Incorporation  of  a  partnership. 
Section  737  and  this  section  do  not 
apply  to  an  incorporation  of  a 
partnership  by  any  method  of 
incorporation  (other  than  a  method 
involving  an  actual  distribution  of 


illp 
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partnership  property  to  tlie  partners 
followed  by  a  contribution  of  that 
property  to  a  coirporation),  provided  that 
the  partnership  is  liquidated  as  part  of 
the  incorporation  transaction.  See 
§  1.704— 4(c)(5)  for  a  similar  rule  in  the 
context  of  section  704(c)(1)(B). 
(d)  Distributipn  of  previously 
contributed  property— (1)  General  rule. 
Any  portion  of  the  distributed  property 
that  consists  of  property  previously 
contributed  by  (he  distributee  partner 
(including  property  treated  as 
contributed  by  the  partner  in  coimection 
with  a  termination  of  the  partnership 
under  section  708(b)(1)(B))  {previously 
contributed  property)  is  not  taken  into 
account  in  detefmining  the  amoimt  of 
the  excess  distribution  or  the  partner's 
net  precontribution  gain.  See  §  1.737- 
3(b)(2)  for  a  special  rule  for  determining 
the  basis  of  previously  contributed 
property  in  the  hands  of  a  distributee 
partner  who  contributed  the  property  to 
the  partnerships 

(2)  Umitatiot\for  distribution  of 
previously  con^buted  interest  in  an 
entity.  An  interest  in  an  entity 
previously  contributed  to  the 
partnership  is  not  treated  as  previously 
contributed  property  to  the  extent  that 
the  value  of  the  (interest  is  attributable 
to  property  contributed  to  the  entity 
after  the  interest  was  contributed  to  the 
partnership.  The  preceding  sentence 
does  not  apply  (o  the  extent  that  the 
property  contributed  to  the  entity  was 
contributed  to  the  partnership  by  the 
partner  that  also  contributed  the  interest 
in  the  entity  toj^he  partnership. 

(3)  Nonrecognition  transactions. 
Property  received  by  the  partnership  in 
exchange  for  contributed  section  704(c) 
property  in  a  nonrecognition  transaction 
is  treated  as  the  ^contributed  property 
with  regard  to  the  contributing  partner 
for  purposes  of  section  737  to  the  extent 
that  the  property  received  is  treated  as 
section  704(c)  property  under  §  1.704- 
3(a)(8).  See  §  l.;04-4(d)(l)  for  a  similar 
rule  in  the  context  of  section 
704(c)(1)(B).       . 

(4)  Undivided  interests.  The 
distribution  of  an  undivided  interest  in 
property  is  treated  as  the  distribution  of 
previously  contributed  property  to  the 
extent  that  the  i4ndivided  interest  does 
not  exceed  the  undivided  interest,  if 
any,  contribute4  by  the  distributee 
partner  in  the  s^me  property.  See 

§  1.704-4(c)(6)  for  the  application  of 
section  704(c)(1)(B)  in  a  similar  context. 
The  portion  of  t|ie  imdivided  interest  in 
property  retaineid  by  the  partnership 
after  the  distribution,  if  any,  that  is 
treated  as  contributed  by  the  distributee 
partner,  is  redui^ed  to  the  extent  of  the 
undivided  inter^t  distributed  to  the 
distributee  partner. 


(e)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section. 
Unless  otherwise  specified,  partnership 
income  equals  partnership  expenses 
(other  than  depreciation  deductions  for 
contributed  property)  for  each  year  of 
the  partnership,  the  fair  market  value  of 
partnership  property  does  not  change, 
all  distributions  by  the  partnership  are 
subject  to  section  737,  and  all  partners 
are  unrelated. 

Example  1.  Distribution  of  previously 
contributed  property,  (i)  On  January  1, 1995, 
A,  B,  and  C  form  partnership  ABC  as  equal 
partners.  A  contributes  the  following 
nondepreciable  real  property  to  the 
partnership: 


Property  A1 
Property  A2 


Fair  mar- 
ket value 


$20,000 
10,000 


Adjusted 
tax  basis 


$10,000 
6,000 


(ii)  A's  total  net  precontribution  gain  on 
the  contributed  property  is  $14,000  ($10,000 
on  Property  Al  plus  $4,000  on  Property  A2). 
B  contributes  SIO.IXX)  cash  and  Property  B, 
nondepreciable  real  property  with  a  fair 
market  value  and  adjusted  tax  basis  of 
S20.000.  C  contributes  $30,000  cash. 

(iii)  On  December  31, 1998,  Property  A2 
and  Property  B  are  distributed  to  A  in 
complete  liquidation  of  A's  interest  in  the 
partnership.  Property  A2  was  previously 
contributed  by  A  and  is  therefore  not  taken 
into  account  in  determining  the  amount  of 
the  excess  distribution  br  A's  net 
precontribution  gain.  The  adjusted  tax  basis 
of  Property  A2  in  the  hands  of  A  is  also 
determined  under  section  732  as  if  that 
property  were  the  only  property  distributed 
to  A. 

(iv)  As  a  result  of  excluding  Property  A2 
from  these  determinations,  the  amount  of  the 
excess  distribution  is  $10,000  ($20,000  fair 
market  value  of  distributed  Property  B  less 
$10,000  adjusted  tax  basis  in  A's  partnership 
interest).  A's  net  precontribution  gain  is  also 
$10,000  ($14,000  total  net  precontribution 
gain  less  $4,000  gain  with  respect  to 
previouslysontributed  Property  A2).  A 
therefore  recognizes  $10,000  of  gain  on  the 
distribution,  the  lesser  of  the  excess 
distribution  and  the  net  precontribution  gain. 

Example  2.  Distribution  of  a  previously 
contributed  interest  in  an  entity,  (i)  On 
January  1, 1995,  A,  B,  and  C  form  partnership 
ABC  as  equal  partners.  A  contributes 
Property  A,  nondepreciable  real  property 
with  a  fail  market  value  of  $10,000  and  an 
adjusted  tax  basis  of  $5,000,  and  all  of  the 
stock  of  Corporation  X  with  a  fair  market 
value  and  adjusted  tax  basis  of  $500.  B 
contributes  $500  cash  and  Property  B, 
nondepreciable  real  property  with  a  fair 
market  value  and  adjusted  tax  basis  of 
$10,000.  Partner  C  contributes  $10,500  cash. 
On  December  31, 1996,  ABC  contributes 
Property  B  to  Corporation  X  in  a 
nonrecognition  transaction  under  secUon 
351. 

(ii)  On  December  31, 1998,  all  of  the  stock 
of  Corporation  X  is  distributed  to  A  in 
complete  liquidation  of  A's  interest  in  the 


partnnship.  The  stock  is  treated  as 
previously  contributed  property  with  respect 
to  A  only  to  the  extent  of  the  $500  fair  market 
value  of  the  Corporation  X  stock  contributed 
by  A.  The  fair  market  value  of  the  distributed 
stock  for  purposes  of  determining  the  amount 
of  the  excess  distribution  is  therefore  $10,000 
($10,500  total  fair  market  value  of 
Corporation  X  stock  less  S500  portion  treated 
as  previously  contributed  property).  The 
$500  flair  market  value  and  adjusted  tax  basis 
of  the  Corporation  X  stock  ii  also  not  taken 
into  account  in  determining  the  amount  of 
the  excess  distribution  and  the  net 
precontribution  gain. 

(iii)  A  recognizes  $5,000  of  gain  under 
section  737,  the  amount  of  the  excess 
distribution  ($10,000  fair  market  value  of 
distributed  property  less  $5,000  adjusted  tax 
basis  in  A's  partnership  interest)  and  A's  net 
precontribution  gain  ($10,000  fair  market 
value  of  Property  A  less  $5,000  adjusted  tax 
basis  in  Property  A). 

Example  3.  Distribution  of  undivided 
interest  in  property,  (i)  On  January  1, 1995, 
A  and  B  form  partnership  AB  as  equal 
partners.  A  contributes  $500  cash  and  an 
undivided  one-half  interest  in  Property  X.  B 
contributes  $500  cash  and  an  undivided  one- 
half  interest  in  Property  X. 

(ii)  On  December  31, 1998,  an  undivided 
one-half  interest  in  Property  X  is  distributed 
to  A  in  a  current  distribution.  The 
distribution  of  the  undivided  one-half 
interest  in  Property  X  is  treated  as  a 
distribution  of  previously  contributed 
property  because  A  contributed  an  undivided 
one-half  interest  in  Property  X.  As  a  result, 
A  does  not  recognize  any  gain  imder  section 
737  on  the  distribution. 

S  1.737-3    Basis  adjustments;  Recovery 
rules. 

(a)  Distributee  partner's  adjusted  tax 
basis  in  the  partnership  interest.  The 
distributee  partner's  adjusted  tax  basis 
in  the  partnership  interest  is  increased 
by  the  amount  of  gain  recognized  by  the 
distributee  partner  under  sectipn  737 
and  this  section.  This  increase  is  not 
taken  into  account  in  determining  the 
amount  of  gain  recognized  by  the 
partner  under  section  737(a)(1)  and  this 
section  or  in  determining  the  amount  of 
gain  recognized  by  the  partner  under 
section  731(a)  on  the  distribution  of 
money  in  the  same  distribution  or  any 
related  distribution.  See  §  1.704-4(e)(l) 
for  a  determination  of  the  distributee 
partner's  adjusted  tax  basis  in  a 
distribution  subject  to  section 
704(c)(1)(B). 

(b)  Distributee  partner's  adjusted  tax 
basis  in  distributed  property— {1)  In 
general.  The  distributee  partner's 
adjusted  tax  basis  in  the  distributed 
property  is  determined  imder  section 
732  (a)  or  (b)  as  applicable.  The  increase 
in  the  distributee  partner's  adjusted  tax 
basis  in  the  partnership  interest  under 
paragraph  (a)  of  this  section  is  taken 
into  account  in  determining  the 
distributee  partner's  adjusted  tax  basis 


in  the  distributed  property  other  than 
property  previously  contributed  by  the 
partner.  See  §  1.704-4(e)(2)  for  a 
determination  of  basis  in  a  distribution 
subject  to  section  704(c)(1)(B). 

(2)  Previously  contributed  property. 
The  distributee  partner's  adjusted  tax 
basis  in  distributed  property  that  the 
partner  previously  contributed  to  the 
partnership  is  determined  as  if  it  were 
distributed  in  a  separate  and 
independent  distribution  prior  to  the 
distribution  that  is  subject  to  section 
737  and  §  1.737-1. 

(c)  Partnership's  adjusted  tax  basis  in 
partnership  property— [1]  Increase  in 
basis.  The  partnership's  adjusted  tax 
basis  in  eligible  property  is  increased  by 
the  amoimt  of  gain  recognized  by  the 
distributee  partner  imder  section  737. 

(2)  Eligible  property.  Eligible  property 
is  property  that 

(i)  Entered  into  the  calculation  of  the 
distributee  partner's  net  precontribution 
gain; 

(ii)  Has  an  adjusted  tax  basis  to  the 
partnership  less  than  the  property's  fair 
market  value  at  the  time  of  the 
distribution; 

(iii)  Would  have  the  same  character  of 
gain  on  a  sale  by  the  partnership  to  an 
unrelated  party  as  the  character  of  any 
of  the  gain  recognized  by  the  distributee 
partner  under  section  737;  and 

(iv)  Was  not  distributed  to  another 
partner  in  a  distribution  subject  to 
section  704(c)(1)(B)  and  §  1.704-4  that 
was  part  of  the  same  distribution  as  the 
distribution  subject  to  section  737. 

(3)  Method  of  adjustment.  For  the 
purpose  of  allocating  the  basis  increase 
under  paragraph  (c)(2)  of  this  section 
among  the  eligible  property,  all  eligible 
property  of  the  same  character  is  treated 
as  a  single  group.  Character  for  this 
purpose  is  determined  in  the  same 
manner  as  the  character  of  the 
recognized  gain  is  determined  under 

§  1.737-l(d).  The  basis  increase  is 
allocated  among  the  separate  groups  of 
eligible  property  in  proportion  to  the 
character  of  the  gain  recognized  under 
section  737.  The  basis  increase  is  then 
allocated  among  property  within  each 
group  in  the  order  in  which  the  property 
was  contributed  to  the  partnership  by 
the  partner,  starting  with  the  property 
contributed  first,  in  an  amount  equal  to 
the  difference  between  the  property's 
fair  market  value  and  its  adjusted  tax 
basis  to  the  partnership  at  the  time  of 
the  distribution.  For  property  that  has 
the  same  character  and  was  contributed 
in  the  same  (or  a  related)  transaction, 
the  basis  increase  is  allocated  based  on 
the  respective  amounts  of  unrealized 
appreciation  in  such  properties  at  the 
time  of  the  distribution. 


(4)  Section  754  adjustments.  The  basis 
adjustments  to  partnership  property 
made  pursuant  to  paragraph  (c)(1)  of 
this  section  are  not  elective  and  must  be 
made  regardless  of  whether  the 
partnership  has  an  election  in  efiisct 
under  section  754.  Any  adjustments  to 
the  bases  of  partnership  property 
(including  eligible  property  as  defined 
in  paragraph  (c)(2)  of  this  section)  under 
section  734(b)  pursuant  to  a  section  754 
election  (other  than  basis  adjustments 
under  section  734(b)(1)(A)  described  in 
the  following  sentence)  must  be  made 
after  (and  must  take  into  account)  the 
adjustments  to  basis  made  under 
paragraph  (a)  and  paragraph  (c)(1)  of 
this  section.  Basis  adjustments  under 
section  734(b)(1)(A)  that  are  attributable 
to  distributions  of  money  to  the 
distributee  partner  that  are  part  of  the 
same  distribution  as  the  distribution  of 
property  subject  to  section  737  are  made 
before  the  adjustments  to  basis  under 
paragraph  (a)  and  paragraph  (c)(1)  of 
this  section.  See  §  1.737-l(c)(2)(ii)  for 
the  effect,  if  any,  of  basis  adjustments 
under  section  734(b)(1)(A)  on  a  partner's 
net  precontribution  gain.  See  also  . 
§  1.704-4(e)(3)  for  a  similar  rule 
regarding  basis  adjustments  pursuant  to 
a  section  754  election  in  the  context  of 
section  704(c)(1)(B). 

(d)  Recovery  of  increase  to  adjusted 
tax  basis.  Any  increase  to  the  adjusted 
tax  basis  of  partnership  property  under 
paragraph  (c)(1)  of  this  section  is 
recovered  using  any  applicable  recovery 
period  and  depreciation  (or  other  cost 
recovery)  method  (including  first-year 
conventions)  available  to  the 
partnership  for  newly  purchased 
property  (of  the  type  adjusted)  placed  in 
service  at  the  time  of  the  distribution. 

(e)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section. 
Unless  otherwise  specified,  partnership 
income  equals  partnership  expenses 
(other  than  depreciation  deductions  for 
contributed  property)  for  each  year  of 
the  partnership,  the  fair  market  value  of 
partnership  property  does  not  change, 
all  distributions  by  the  partnership  are 
subject  to  section  737,  and  all  partners 
are  unrelated. 

(e)  Example  1.  Partner's  basis  in 
distributed  property,  (i)  On  January  1, 1995, 
A,  B,  and  C  form  partnership  ABC  as  equal 
partners.  A  contributes  Projjerty  A, 
nondepreciable  real  property  with  a  fair 
market  value  of  $10,000  and  an  adjusted  tax 
basis  of  $5,000.  B  contributes  Property  B, 
nondepreciable  real  property  with  a  fair 
market  value  and  adjusted  tax  basis  of 
$10,000.  C  contributes  $10,000  cash. 

(ii)  On  December  31, 1998,  Property  B  is 
distributed  to  A  in  complete  liquidation  of 
A's  interest  in  the  partnership.  A  recognizes 
$5,000  of  gain  under  section  737,  an  amount 
equal  to  the  excess  distribution  of  $5,000 


($10,000  fair  market  value  of  Property  B  less 
$5,000  adjusted  tax  basis  in  A's  partnership 
interest)  and  A's  net  precontribution  gain  of 
$5,000  ($10,000  fair  market  value  of  Property 
A  less  $5,000  adjusted  tax  basis  of  such 
property). 

(iii)  A's  adjusted  tax  basis  in  A's 
partnership  interest  is  increased  by  the 
$5,000  of  gain  recognized  under  section  737. 
This  increase  is  taken  into  account  in 
determining  A's  basis  in  the  distributed 
property.  Therefore,  A's  adjusted  tax  basis  in 
distributed  Property  B  is  $10,000  under 
section  732(b). 

Example  2.  Partner's  basis  in  distributed 
property  in  connection  with  gain  recognized 
under  section  704(c)(1)(B).  (i)  On  January  1, 
1995,  A,  B,  and  C  form  partnership  ABC  as 
equal  partners.  A  contributes  the  following 
nondepreciable  real  property  to  the 
partnership: 


Property  Al 
Property  A2 


Fair  mar- 
ket value 


310,000 
10,000 


Adjusted 
tax  basis 


5,000 
2,000 


(ii)  B  contributes  $10,000  cash  and 
Property  B,  nondepreciable  real  prop>erty, 
with  a  fair  market  value  and  adjusted  tax 
basis  of  $10,000.  C  contributes  $20,000  cash. 

(iii)  On  December  31, 1998,  Property  B  is 
distributed  to  A  in  a  current  distribution  and 
Property  Al  is  distributed  to  B  in  a  current 
distribution.  A  recognizes  $5,000  of  gain 
under  section  704(c)(1)(B)  and  §  1.704-4  on 
the  distribution  of  Property  Al  to  B,  the 
difference  between  the  fair  market  value  of 
such  property  ($10,000)  and  the  adjusted  tax 
basis  in  distributed  Property  Al  ($5,000).  The 
adjusted  tax  basis  of  A's  partnership  interest 
is  increased  by  this  $5,000  of  gain  under 
section  704(c)(1)(B)  and  §  1.704-4{e)(l). 

(iv)  The  increase  in  the  adjusted  tax'basis 
of  A's  partnership  interest  is  taken  into 
account  in  determining  the  amount  of  the 
excess  distribution.  As  a  result,  there  is  no 
excess  distribution  t)ecause  the  fair  market 
value  of  Property  B  ($10,000)  is  less  than  the 
adjusted  tax  basis  of  A's  interest  in  the 
partnership  at  the  time  of  distribution 
($12,000).  A  therefore  recognizes  no  gain 
under  section  737  on  the  receipt  of  Property 
B.  A's  adjusted  tax  basis  in  Property  B  is 
$10,000  under  section  732(a)(1).  The  adjusted 
tax  basis  of  A's  partnership  interest  is 
reduced  from  $12,000  to  $2,000  under 
section  733.  See  Example  3  of  §  1.737-l(e). 

Example  3.  Partnership's  basis  in 
partnership  property  after  a  distribution  with 
section  737  gain,  (i)  On  January  31, 1995,  A, 
B,  and  C  form  partnership  ABC  as  equal 
partners.  A  contributes  the  following 
nondepreciable  property  to  the  partnership: 


Property  Al 
Property  A2 
Property  A3 
Property  A4 


Fair  mar- 
ket value 


$1,000 
4,000 
4,000 
6,000 


Adjusted 
tax  basis 


S500 
1,500 
6.000 
4,000 


(ii)  The  character  of  gain  or  loss  on 
Properties  Al.  A2,  and  A3  is  long-term.  U.S.- 
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source  capital  gaia  or  loss.  The  character  of 
gain  on  Property  A4  is  long-term,  foreign- 
source  capital  gaia.  B  contributes  Property  B, 
nondepreciable  real  property  with  a  &ir 
market  value  and  adjusted  tax  basis  of 
$15,000.  C  conthfalites  $15,000  cash. 

(iii)  On  Decembfr  31, 1998.  Property  B  is 
distributed  to  A  iq  complete  liquidation  of 
A's  interest  in  the  partnership.  A  recognizes 
gain  of  $3,000  un(jer  section  737,  an  amount 
equal  to  the  exces*  distribution  of  $3,000 
($15,000  fair  market  value  of  Property  B  less 
$12,000  adjusted  tax  basis  in  A's  partnership 
interest]  and  A's  net  precontribution  gain  of 
$3,000  ($15,000  aggregate  fair  market  value  of 
the  property  contnbuted  by  A  less  $12,000 
aggregate  adjusted|tax  basis  of  such 
property). 

(iv)  $2,000  of  A%  gain  is  long-term,  foreign- 
source  capital  gaiq  ($3,000  total  gain  under 
section  737  x  $2,000  net  long-term,  foreign- 
source  capital  gaii]/$3,000  total  net 
precontribution  gain).  $1,000  of  A's  gain  is 
long-term,  U.S.-sovrce  capital  gain  (53,000 
total  gain  under  section  737  x  SI, 000  net 
long-term,  U.S.-sovrce  capital  gainy$3,000 
total  net  precontribution  gain). 

(v)  The  partnership  must  increase  the 
adjusted  tax  basis  of  the  property  contributed 
by  A  by  $3,000.  AD  property  contributed  by 
A  is  eligible  property.  F^perties  Al,  A2.  and 
A3  have  the  same  character  and  are  grou(>ed 
into  a  single  group  for  purposes  of  allocating 
this  basis  increase.  Property  A4  is  in  a 
separate  character  group. 

(vi)  $2,000  of  th4  basis  increase  must  be 
allocated  to  long-term,  foreign-source  capital 
assets  because  $2,000  of  the  gain  recognized 
by  A  was  long-tem,  foreign-source  capital 
gain.  The  adjusted  tax  basis  of  Property  A4 
is  therefore  increased  from  $4,000  to  $6,000. 
$1,000  of  the  increase  must  be  allocated  to 
Properties  Al  and  A2  because  $1,000  of  the 
gain  recognized  by  A  is  long-term,  U.S.- 
source  capital  gain.  No  basis  increase  is 
allocated  to  Propelty  A3  because  its  fair 
market  value  is  leas  than  its  adjusted  tax 
basis.  The  $1,000  basis  increase  is  allocated 
between  Properties  Al  and  A2  based  on  the 
unrealized  appreciation  in  each  asset  before 
such  basis  adjustment.  As  a  result,  the 
adjusted  tax  basis  of  Property  Al  is  increased 
by  $167  ($1,000  x  $500/$3.000)  and  the 
adjusted  tax  basis  cf  Property  A2  is  increased 
by  $833  ($1,000  x  $2,500/3,000). 

f  1.737-4    Antt-atMiM  ml*. 

(a)  In  general.  The  rules  of  section  737 
and  S§  1.737-1,  i. 737-2.  and  1.737-3 
must  be  applied  in  a  manner  consistent 
with  the  ptirpose  of  section  737. 
Accordingly,  if  n  principal  purpose  of  a 
transaction  is  to  achieve  a  tax  result  that 
is  inconsistent  with  the  purpose  of 
section  737,  the  Commissioner  can 
recast  the  transaction  for  federal  tax 
purposes  as  appfopriate  to  achieve  tax 
resiilts  that  are  consistent  with  the 
purpose  of  section  737.  Whether  a  tax 
result  is  inconsistent  with  the  purpose 
of  section  737  must  be  determined 
based  on  all  the  lacts  and 
circumstances.  See  §  1.704-4(f)  for  an 
anti-abuse  rule  apd  examples  in  the 


context  of  section  704(cMl)(B).  The  anti- 
abuse  rule  and  examples  under  section 
704(c)(1)(B)  and  §  1.704-4(f)  are  relevant 
to  section  737  and  §§  1.737-1, 1.737-2, 
and  1.737-3  to  the  extent  that  the  net 
precontribution  gain  for  purposes  of 
section  737  is  determined  by  reference 
to  section  704(c)(1)(B). 

(b)  Examples.  The  following  examples 
illustrate  tl^  rules  of  this  section.  The 
examples  set  forth  below  do  not 
delineate  the  boundaries  of  either 
permissible  or  impermissible  types  of 
transactions.  Fiuther,  the  addition  of 
any  facts  or  circumstances  that  are  not 
specifically  set  forth  in  an  example  (or 
the  deletion  of  any  facts  or 
circumstances)  may  alter  the  outcome  of 
the  transaction  described  in  the 
example.  Unless  otherwise  specified, 
partnership  income  equals  partnership 
expenses  (other  than  depreciation 
deductions  for  contributed  property)  for 
each  year  of  the  partnership,  the  fair 
market  value  of  partnership  property 
does  not  change,  all  distributions  by  the 
partnership  are  subject  to  section  737, 
and  all  partners  are  unrelated.  » 

Example  1.  Increase  in  distributee 
partner's  basis  by  temporary  contribution; 
results  inconsistent  with  the  purpose  of 
section  737.  (i)  On  January  1. 1995,  A,  B.  and 
C  form  partnership  ABC  as  equal  partners.  A 
contributes  Property  Al,  nondepreciable  real 
property  with  a  fair  market  value  of  $10,000 
and  an  adjusted  tax  basis  of  $1,000.  B 
contributes  Property  B,  nondepreciable  real 
property  with  a  fair  market  value  of  $10,000 
and  an  adjusted  tax  basis  of  $10,000.  C 
contributes  $10,000  cash. 

(ii)  On  January  1, 1999,  punuant  to  a  plan 
a  principal  purpose  of  which  is  to  avoid  gain 
under  section  737,  A  transfers  to  the 
partnership  Property  A2,  nondepreciable  real 
property  with  a  fair  market  value  and 
adjusted  tax  basis  of  $9,000.  A  treats  the 
transfer  as  a  contribution  to  the  partnership 
pursuant  to  section  721  and  increases  the 
adjusted  tax  basis  of  A's  partnership  interest 
from  Sl.OOO  to  $10,000.  On  January  1,  1999, 
the  p>artnership  agreement  is  amended  and 
all  other  necessary  steps  are  taken  so  that 
substantially  all  of  the  economic  risks  and 
benefits  of  Property  A2  are  retained  by  A.  On 
February  1, 1999,  Property  B  is  distributed  to 
A  in  a  current  distribution.  If  the 
contribution  of  Property  A2  is  treated  as  a 
contribution  to  the  partnership  for  purptosee 
of  section  737,  there  is  no  excess  distribution 
because  the  fair  market  value  of  distributed 
Property  B  ($10,000)  does  not  exceed  the 
adjusted  tax  basis  of  A's  interest  in  the 
partnership  ($10,000),  and  therefore  section 
737  does  not  apply.  A's  adjusted  tax  basis  in 
distributed  Property  B  is  $10,000  under 
section  732(a)(1)  and  the  adjusted  tax  basis 
of  A's  partnership  interest  is  reduced  to  zero 
under  section  733. 

(iii)  On  March  1,  2000,  A  receives  Property 
A2  from  the  partnership  in  complete 
liquidation  of  A's  interest  in  the  partnership. 
A  recognizes  no  gain  on  the  distribution  of 
Property  A2  because  the  property  was 


previously  contributed  property.  See  §  1.737- 
2(d). 

(iv)  Although  A  has  treated  the  transfer  of 
Property  A2  as  a  contribution  to  the 
partnership  that  increased  the  adjusted  tax 
basis  of  A's  interest  In  the  partnership,  it 
would  be  inconsistent  %vith  the  purpose  of 
section  737  to  recogniz6  the  transfer  as  a 
contribution  to  the  partnership.  Section  737 
requires  recognition  of  gain  when  the  value 
of  distributed  property  exceeds  the 
distributee  partner's  adjusted  tax  basis  in  the 
partnership  interest.  Section  737  assumes 
that  any  contribution  or  other  transaction 
that  affects  a  partner's  adjusted  tax  basis  in 
the  partnership  interest  is  a  contribution  or 
transaction  in  substance  and  is  not  engaged 
in  with  a  principal  purpose  of  avoiding 
recognition  of  gain  under  section  737. 
Because  the  transfer  of  Property  A2  to  the 
partnership  was  not  a  contribution  in 
substance  and  was  made  with  a  principal 
purpose  of  avoiding  recognition  of  gain 
under  section  737,  the  Ck)mmissioner  can 
disregard  the  contribution  of  Property  A2  for 
this  purpose.  As  a  result,  A  recognizes  gain 
of  $9,000  under  section  737  on  the  receipt  of 
Property  B,  an  amount  equal  to  the  lesser  of 
the  excess  distribution  of  $9,000  ($10,000  fair 
market  value  of  distributed  Property  B  less 
the  $1,000  adjusted  tax  basis  of  A's 
partnership  interest,  determined  without 
regard  to  the  transitory  contribution  of 
Property  A2)  or  A's  net  precontribution  gain 
of  $9,000  on  Property  Al. 

Example  2.  Increase  in  distributee 
partner's  basis;  section  752  liability  shift; 
results  consistent  with  the  purpose  of  section 
737.  (i)  On  January  1. 1995.  A  and  B  form 
general  partnership  AB  as  equal  partners.  A 
contributes  Property  A,  nondepreciable  real 
property  with  a  fair  market  value  of  $10,000 
and  an  adjusted  tax  basis  of  $1,000.  B 
contributes  Property  B,  nondepreciable  real 
property  with  a  fair  market  value  and 
adjusted  tax  basis  of  $10,000.  The 
partnership  also  borrows  $10,000  on  a 
recourse  basis  and  purchases  Property  C.  The 
$10,000  liability  is  allocated  equally  between 
A  and  B  imder  section  752.  thereby 
increasing  the  adjusted  tax  basis  in  A's 
partnership  interest  to  $6,000. 

(ii)  On  December  31, 1998,  the  partners 
agree  that  A  is  to  receive  Property  B  in  a 
current  distribution.  If  A  were  to  receive 
Propterty  B  at  that  time,  A  would  recognize 
$4,000  of  gain  under  section  737,  an  amount 
equal  to  the  lesser  of  the  excess  distribution 
of  $4,000  ($10,000  fair  market  value  of 
Property  B  less  $6,000  adjusted  tax  basis  in 
A's  partnership  interest)  or  A's  net 
precontribution  gain  of  $9,000  ($10,000  fair 
market  value  of  Property  A  less  $1 ,000 
adjusted  tax  basis  of  Property  A). 

(iii)  With  a  principal  purpose  of  avoiding 
such  gain,  A  and  B  agree  that  A  will  be  solely 
liable  for  the  repayment  of  the  $10,000 
partnerahip  liability  and  take  the  steps 
necessary  so  that  the  entire  amount  of  the 
liability  is  allocated  to  A  under  section  752. 
The  adjusted  tax  basis  in  A's  partnership 
interest  is  thereby  increased  from  $6,000  to 
$11,000  to  reflect  A's  share  of  the  $5,000  of 
liability  previously  allocated  to  B.  As  a  result 
of  this  increase  in  A's  adjusted  tax  basis, 
there  is  no  excess  distribution  because  the 
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£air  market  value  of  distributed  Property  B 
($10,000)  is  less  than  the  adjusted  tax  basis 
of  A's  partnerahip  interest.  Recognizing  A's 
increased  adjusted  tax  basis  as  a  result  of  the 
shift  in  liabilities  is  consistent  with  the 
purpose  of  section  737  and  this  section. 
Section  737  requires  recognition  of  gain  only 
•  when  the  value  of  the  distributed  property 
exceeds  the  distributee  partner's  adjusted  tax 
basis  in  the  partnerahip  interest.  The  $10,000 
recourse  liability  is  a  bona  fide  liability  of  the 
partnerahip  that  was  undertaken  for  a 
substantial  business  purpose  and  A's  and  B's 
agreement  that  A  will  assume  responsibility 
for  repayment  of  that  debt  has  substance. 
Therefore,  the  increase  in  A's  adjusted  tax 
basis  in  A's  interest  in  the  partnerahip  due 
to  the  shift  in  partnerahip  liabilities  under 
section  752  is  respected,  and  A  recognizes  no 
gain  under  section  737. 

f  1.737-6    Effeetiva  date. 

Sections  1.737-1, 1.737-2, 1.737-3, 
and  1.737-4  apply  to  distributions  by  a 
partnership  to  a  partner  on  or  after 
January  9, 1995. 

Dated:  December  13, 1995. 
Margaret  Mllner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved: 
Leslie  Samueb, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  95-30870  Filed  12-22-95;  8:45  am] 
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[70  8638] 
RIN  1545-AT44 

Certain  Transfers  of  Domestic  Stock  or 
Securities  by  U.S.  Persons  to  Foreign 
Corporations 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  These  temporary  regulations 
provide  the  public  with  guidance 
necessary  to  comply  with  the  Tax 
Reform  Act  of  1984.  These  regulations 
amend  the  Income  Tax  Regulations  with 
respect  to  certain  transfers  of  stock  or 
securities  of  domestic  corporations  by 
United  States  persons  to  foreign 
corporations  pursuant  to  the  corporate 
organization,  reorganization,  or 
liquidation  provisions  of  the  Internal 
Revenue  Code.  This  Treasury  decision 
also  removes  certain  of  the  existing 
temporary  regulations  regarding 
transfers  by  U.S.  persons  of  stock  or 
securities  of  both  domestic  and  foreign 
corporations.  This  action  is  necessary  to 
update  the  existing  temporary 
regtilations  and  to  reflect  certain  of  the 
changes  annoimced  by  Notice  87-85 
(1987-2  C.B.  395)  (with  respect  to 


transfers  of  both  domestic  and  foreign 
stock  or  securities)  and  by  Notice  94—46 
(1994-1  C.B.  356)  (with  respect  to 
transfers  of  stock  or  securities  of  a 
domestic  corporation).  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register.  When  finalized,  the 
regulations  imder  section  367(a)  relating 
to  the  transfer  of  stock  or  securities  will 
integrate  the  regulations  herein  with  the 
1991  proposed  regulations  relating  to 
transfers  of  stock  or  sectuities  (see 
Proposed  Rule  §§  1.367(a)-3  and 
1.367(a)-8,  published  at  56  FR  41993, 
August  26, 1991). 

EFFECTIVE  DATE:  April  17, 1994.  For 
further  information,  see  the 
Applicability  and  Effective  Dates 
section  imder  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Tretiak  at  (202)  622-3860  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMA'nON: 

Applicability  and  Effective  Dates 

These  regulations  are  generally 
applicable  to  transfers  occurring  after 
April  17, 1994,  the  effective  date  of 
NoUce  94-46.  However,  the  active  trade 
or  business  requirement  (described  in 
§  1.367(a)-3T(c)(l)(iii)  of  the  temporary 
regulations  herein),  which  was  not 
contained  in  Notice  94-46,  is  effective 
for  transfers  occurring  January  25, 1996. 
Moreover,  these  regulations  remove  as 
"deadwood"  paragraphs  (c)(1)  through 
(c)(4),  (d),  (e),  (f).  (g)(l)(iii)  and  (h)(1)  of 
§  1.367(a)-3T  of  the  existing  temporary 
regulations  with  respect  to  transfers 
occurring  after  December  16, 1987,  the 
effective  date  of  Notice  87-85. 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  pubhc 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1478.  Responses 
to  this  collection  of  information  are 
required  in  order  for  U.S.  shareholders 
that  transfer  stock  or  securities  in 
section  367(a)  exchanges  to  quaUfy  for 
an  exception  to  the  general  rule  of 
taxation  under  section  367(a)(1). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  control  nimiber. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register.  Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  May  16. 1986.  temporary  and 
proposed  regulations  under  sections  367 
(a)  and  (d)  and  section  6038B  were 
published  in  the  Federal  Register  (51 
FR  17936).  These  regulations  were 
published  to  provide  the  public  with 
guidance  necessary  to  comply  with 
changes  made  to  the  Internal  Revenue 
Code  by  the  Tax  Reform  Act  of  1984. 
Included  in  the  1986  temporary 
regulations  was  §  1.367{a)-3T, 
concerning  transfers  of  stock  or 
securities  of  domestic  or  foreign 
corporations  by  U.S.  persons  to  foreign 
corporations.  Subsequently,  the  IRS  and 
the  Treasury  Department  issued  Notice  . 
87-85  (1987-2  C.B.  395),  which  set  forth 
substantial  changes  to  be  made  to 
§  1.367(a)-3T.  effective  with  respect  to 
transfers  occurring  after  December  16, 
1987.  A  further  notice  of  proposed 
rulemaking,  containing  rules  under 
section  367(a),  as  well  as  under  section 
367(b),  was  published  in  the  Federal 
Register  on  August  26, 1991  (56  FR 
'41993).  The  1991  proposed  section 
367(a)  regulations  were  generally  based 
upon  the  positions  announced  in  Notice 
87-85,  but  the  regulations  made  certain 
modifications  to  Notice  87-^5, 
particularly  with  respect  to  transfers  of 
stock  or  securities  of  foreign 
corporations. 

Most  recently,  the  IRS  and  the 
Treasiuy  Department  issued  Notice  94- 
46  (1994-1  C.B.  356),  aimouncing 
modifications  to  the  positions  set  forth 
in  Notice  87-85  (and  the  1991  proposed 
regulations)  with  respect  to  transfers  of 
stock  or  securities  of  domestic 
corporations  occurring  after  April  17, 
1994.  The  temporary  regulations  set 
forth  herein  generally  incorporate  the 
modifications  announced  in  Notice  94- 
46.  The  notice  of  proposed  rulemaking 
on  this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
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'  suppleEients  and,  where 
inconsistent  with,  supersedes,  the  1991 
proposed  regulations  with  respect  to 
transfers  of  domestic  stock  or  securities 
occniTing  after  Abril  17, 1904. 

Notice  94-46  announced  diat  the 
regulations  under  section  367(a)  would 
be  amended  to  dfny  nonrecognition 
treatment  to  the  transfer  of  stock  or 
securities  of  a  domestic  corporation  by 
a  U.S.  person  to  a  foreign  corporation  if 
all  U.S.  transferors  owned  in  the 
aggregate  SO  peroant  or  more  of  either 
the  total  voting  power  or  the  total  value 
of  the  stock  of  tha  transferee  foreign 
corporadcm  immediately  after  the 
exdumge.  (Under  the  approach  taken  in 
Notice  87-85,  transfers  of  domestic 
stock  or  securities  occurring  prior  to 
April  18, 1994  (and  after  December  16, 
1987)  were  geneinlly  denied 
nonrecognition  treatment  only  in  the 
case  of  a  single  U.S.  transferor  that 
owned  more  than  50  percent  of  the  total 
voting  power  or  ttie  total  value  of  the 
stock  of  the  transferee  fmeign 
corporation  immediately  after  the 
transfer  or  of  a  UiS.  transferor  that  held 
at  least  5  percent  (but  no  more  than  SO 
percent)  of  the  total  voting  power  or  the 
total  value  of  thetstodc  of  the  transferee 
foreign  corporation  immediately  after 
the  transfw  and  that  feiled  to  enter  into 
a  gain  recognitios  asreement.) 

In  Notice  94-46,  the  IRS  and  the 
Treasury  Departi|ient  invited  ctunments 
on  possible  exceetions  to  the  gmoal 
rule  set  futh  in  Qie  Notice,  specifically 
with  respect  to  c«ses  where  (i)  a 
domestic  corporation  is  acquired  by  a 
foreign  corpcvatiCRi  that  is  engaged  in  an 
active  trade  or  business  and  that,  prior 
to  the  transaction,  is  unrelated  to  the 
acquired  oorporaftioo  or  its  shareholders, 
or  (ii)  dM  transferee  finmgn  corporation 
is  a  controlled  foreign  corporation 
(within  the  meaning  of  section  957)  after 
the  transfer.  After  consideration  of  the 
comments  reorivtod.  the  IRS  and  the 
Treasury  DepaitQient  have  concluded 
that  no  exceptions  to  the  general  rufe 
are  wananteid. 

In  the  Notice,  the  IRS  and  the 
Treasury  Departm^t  also  invited 
specific  comment  on  whether  ^Mcial 
rules  should  be  provided  to  determine 
the  ownenhip  of  the  transferee  foreign 
corporation  in  cases  where  the 
corporation  is  publicly  traded.  As 
described  below,  in  response  to 
comments  recei^^,  the  "cross- 
ownership"  rules  of  Notice  94-46  have 
been  modified  in  a  way  that  will 
ameliorate  the  burdens  of  identifying 
shareholders  of  publicly  traded  (or 
widely-held)  corporations  and  that 
should  reduce  lae  impact  of  the  general 
rule  on  business  combinations  involving 
unrelated  U.S.  aiid  foreign  corporations 


that  are  engaged  in  the  active  conduct 
of  a  trade  or  business. 

Need  far  Tenqwrary  Regulations 

The  rules  contained  in  this  Treasury 
decision  provide  taxpayera  with 
guidance  necessary  to  comply  with 
Notice  94-46,  which  was  effective  with 
respect  to  transfers  of  stock  or  securities 
of  domestic  corporations  to  foreign 
corporations  occurring  after  April  17, 
1994.  The  provisions  of  Notice  94-46 
were  made  immediately  effective  to 
forestall  certain  tax-avoidance  transfera 
by  U.S.  persons  of  the  stock  of  U.S.- 
based  multinationals  to  foreign 
corporations.  Because  of  the  Notice's 
immediate  effective  date,  there  is  a  need 
for  implementing  regulations  on  which 
both  taxpayera  and  tiie  Service  may  rely 
with  respect  to  ciirrent  transfera. 

Based  on  these  considerations,  it  is 
determined  that  immediate  regulatory 
guidance  will  ensure  the  efBdent 
administration  of  the  tax  laws  and  that 
it  would  be  impracticable  and  contrary 
to  the  public  interest  to  issue  this 
Treasxiry  decision  with  prior  notice 
imder  section  553(b)  or  subject  to  the 
effective  date  limitation  of  section 
5S3(d)  of  titfe  5  of  die  United  States 
Code. 

Explanation  of  Provisions 

Section  367(a)(1)  generally  treats  a 
transfer  of  property  (including  stock  or 
securities)  by  a  U.S.  petstm  to  a  foreign 
corporation  in  connection  with  an 
exdiange  described  in  secticm  332,  351, 
354,  356  or  361  as  a  taxable  exchange 
unless  the  transfer  qualifies  for  an 
exception  to  this  general  rule. 
Temporary  regulations  published  on 
May,  16, 1986  (TD  8087)  provided 
exertions  in  the  case  of  certain 
transfera  of  stock  or  securities  of 
domestic  and  forei^  corporations  (see 
§  1.367(a^3T).  Notice  87-65  announced 
modifications  to  those  exceptions  fat 
transfera  of  domestic  or  foreign  stodc  or 
securities  occurring  after  Decembw  16, 
1987.  Proposed  re^ilations  issued  on 
August  26, 1991  lugely  incorporated 
the  positions  set  foith  in  Notice  87-85, 
and  expanded  the  application  of  section 
367(a)  with  respect  to  certain  transfera 
of  stock  or  securities  of  foreign 
corporations.  Notice  94-46  announced 
modifications  to  the  exceptions 
originally  annotmced  in  Notice  87-85, 
effective  with  respect  to  certain  transfera 
of  stock  or  seciuities  of  domestic 
corporations  occurring  after  April  17, 
19»4. 

Both  the  temporary  regulations  herein 
and  the  notice  of  proposed  rulemaking 
on  this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register  generally  incorporate  the 


positions  taken  in  Notice  94-46,  with 
modificaticms  as  described  below.  As 
indicated  previously.  Notice  94-46  did 
not  modify  the  positions  taken  in  Notice 
87-85  governing  the  transfer  of  stock  or 
securities  of  a  foreign  corporation.  Until 
the  1991  proposed  regulations  are  < 

finalized,  the  positions  originally 
annotmced  in  Notice  87-85  will 
continue  to  govern  the  availability  of 
section  367(a)  exceptions  for  transfera  of 
stock  or  securities  of  foreign 
corporations. 

In  addition  to  implementing  the 
positions  announced  in  Notice  94-46, 
this  Treasury  decision  removes  those 
portions  of  §  1.367(a>-3T  of  the  1986 
temporary  regulations  that  Notice  87-85 
announced  woiild  no  longer  be 
applicable  with  respect  to  stock 
transfera  occurring  after  December  16, 
1987.  This  includes  removal  of  the 
exceptions  in  paragraphs  (c)  (1)  through 
(4)  (providing  exceptions  for  certain 
transfera  of  domestic  stock  or 
securities);  of  paragraph  (d)  (providing 
exceptions  for  certain  transfbra  of 
foreign  stock  or  securities,  including  an 
exception  for  transfera  to  a  foreign 
corporation  organized  in  the  same 
foreign  country  as  the  corporation  the 
stock  of  which  is  being  transferred);  of 
paragraph  (e)  (involving  exceptions 
where  stock  is  an  operating  asset  or 
where  there  is  a  consolidation  of  an 
integrated  business);  and  of  parapaph 
(f)  (exceptions  where  U.S.  transfwore 
obtain  a  limited  interest  in  the 
transferee  foreign  corporation). 

The  temporary  regulaticms  herein  also 
incorporate  (in  paragraph  (a))  the  1991 
prop«38ed  regulations'  restatement  of  the 
general  rule  applicable  to  outbound 
stodc  transfera  (see  Prt^.  Reg. 
§  1.367(a)-3(a)).  This  restatement  revises 
the  general  mle  contained  in  the  1986 
tonporary  regulations  to  reflect  changes 
to  section  367  made  by  Qmgress  after 
pnHnulgation  of  those  regulations.  For 
example,  the  1986  temporary 
regulations'  statement  of  the  general 
nuB  included  transfers  of  stodi  or 
securities  in  section  332  liquidations  as 
one  of  the  transactions  covered  by 
section  367(a)  (see  §  1.367(a>-3T(a)). 
The  restatement  of  the  general  rule  in 
the  temporary  regulations  herein 
removes  the  reference  to  section  332 
because  an  outbound  transfer  of  stock  or 
securities  pursuant  to  a  section  332 
liquidation  is  now  covered  by  section 
367(e)(2)  and  the  regulations  under 
§  1 .367(e)-2T.  Even  diough  die 
temporary  regulations  under  §  1.367(e)- 
2T  have  simset  (because  they  were 
promulgated  as  temporary  regulations 
on  January  12, 1990  (TD  8280)  and  were 
not  finalized  within  three  yeara  of  that 
date),  the  Service  annoimced  its 


intention  to  follow  the  {mndples  of 
those  regulations  in  the  preamble  to  the 
final  repilations  under  section  367(e)(1) 
(see  the  preamble  to  the  final  section 
367(e)(1)  regulations  in  TD  8472, 
adopted  January  15, 1993). 

Tne  revised  statement  of  the  general 
rule  herein  refere  expliciUy  to  transfera 
that  may  be  indirect  or  constructive. 
Thus,  transactions  that  are 
recharacterized  as  indirect  or 
constructive  stock  transfera  will  be 
subject  to  the  section  367(a)  stock 
transfer  regulations  and  will  be  taxable 
unless  an  exception  applies. 

The  restatement  of  the  general  rule 
herein  is  not  intended  to  change  the 
1986  temporary  regulations'  treatment 
of  a  case  in  which  stock  or  securities  of 
a  foreign  corporation  are  transferred 
pursuant  to  a  reorganization  described 
in  section  368(a)(1)(B),  including  a 
transaction  that  is  described  in  both 
section  368(a)(1)(B)  and  section  351.  It 
is  anticipated,  however,  that  the  final 
regulations  issued  with  respect  to  an 
outbound  transfer  of  foreign  stock  or 
securities  will  incorporate  the 
principles  of  the  1991  proposed 
regulations,  and  thus,  for  example,  a 
transaction  described  in  both  section 
368(a)(1)(B)  and  section  351  will  be 
subject  to  section  367(a). 

Notice  87-45  and  the  1991  Proposed 
Regulations 

Under  Notice  87-85  and  the  1991 
proposed  regulations,  a  U.S.  transferor 
of  stock  or  seciuities  that  owns  five 
percent  or  more  of  either  the  total  voting 
power  or  the  total  value  of  the  transferee 
foreign  corporation  immediately  after 
the  transfer  generally  is  not  subject  to 
current  taxation  under  section  367(a)(1) 
if  that  transferor  entera  into  a  gain 
recognition  agreement  (GRA).  The  term 
of  the  GRA  is  five  yeara  if  all  U.S. 
transferora,  in  the  aggregate,  own  less 
than  50  percent  of  both  the  total  voting 
power  and  the  total  value  of  the  stock 
of  the  transferee  foreign  corporation 
immediately  after  the  transfer,  or  ten 
yeara  if  the  U.S.  transferors,  in  the 
aggregate,  own  50  percent  or  more  of 
either  the  total  voting  power  or  the  total 
value  of  the  stock  of  the  transferee 
foreign  corporation  immediately  after 
the  transfer.  U.S.  transferors  that  own  an 
interest  of  less  than  5  percent  in  the 
transferee  foreign  corporation 
immediately  after  the  transfer  are  not 
taxable  under  section  367(a)(1)  and  are 
not  reqtiired  to  enter  into  a  GRA.  If  a 
single  U.S.  transferor  transfera  stock  or 
securities  of  a  domestic  corporation  and 
owns  direcUy  or  by  attribution  more 
than  50  percent  of  either  the  total  voting 
power  or  the  total  value  of  the  stock  of 
the  transferee  foreign  corporation 


immediately  after  the  transfer,  gain  is 
recognized  on  the  exdiange. 

The  determination  whether  (i)  a  U.S. 
transferor  owns  five  percent  or  more  of 
the  transferee  foreign  corporation 
immediately  after  the  transfer,  (ii)  U.S. 
transferora  own  in  the  aggregate  50 
percent  or  more  of  the  transferee  foreign 
corporati(xi  (and,  thus,  whether  a  10- 
year  GRA  is  required),  or  (iii)  a  single 
U.S.  transferor  owns  mwe  than  50 
percent  of  the  transferee  foreign 
corporation  (and,  thus,  whether  gain  is 
recognized)  takes  into  account  both 
stock  of  the  transferee  foreign 
corporation  received  by  the  U.S. 
transferors)  in  the  exchange  and  stock 
in  the  transferee  foreign  corporation 
owned  by  the  U.S.  transferor(s) 
independent  of  the  exchange  (referred  to 
as  cross-ownership). 

Notice  87-85  and  the  1991  proposed 
regulations  presume  that  U.S. 
transferora  own  in  the  aggregate  50 
percent  or  more  of  the  total  voting 
power  or  the  total  value  of  the  transferee 
foreign  corporation  immediately  after 
the  transfer  (and  thus  a  ten-year  GRA  is 
required),  unless  U.S.  transferora  can 
demonstrate  otherwise  (referred  to  as 
the  ownership  presumption).  The 
ownerahip  presumption  contained  in 
both  the  Notice  and  the  1991  proposed 
regulations  actually  consists  of  two 
rebuttable  presumptions,  one  relating  to 
ownerahip  of  stock  in  the  U.S. 
corporation  the  stock  or  securities  of 
which  are  transferred  (referred  to  as  the 
U.S.  target  company)  and  the  other 
relating  to  ownership  of  stock  in  the 
transferee  foreign  corporation. 

Under  the  firat  presumption,  all 
peraons  that  exchange  U.S.  target 
company  stock  (or  other  property)  for 
stock  of  the  transferee  foreign 
corporation  in  the  exchange  are 
presumed  to  be  U.S.  persons.  Thus,  if 
shareholders  of  the  U.S.  target  company 
receive  50  percent  or  more  of  the  stock 
of  the  transferee  foreign  corporation  in 
the  exchange,  U.S.  transferora  are 
presumed  to  own  50  percent  or  more  of 
the  stock  of  the  transferee  foreign 
corporation  immediately  after  the 
transfer.  Even  if  application  of  this  first 
presumption  does  not  result  in  U.S. 
transferora  being  deemed  to  own  at  least 
50  percent  of  the  total  voting  power  or 
the  total  value  of  the  transferee  foreign 
corporation  immediately  after  the 
transfer,  the  second  presumption  may 
do  so.  The  second  presumption  is  that 
U.S.  transferora  also  own  stock  of  the 
transferee  foreign  corporation 
independent  of  the  exchange  in  an 
amount  sufficient  to  bring  their  total 
ownerahip  immediately  after  the 
exchange  up  to  50  percent.  This  second 
component  of  the  ownerahip 


presumption  is  referred  to  as  the  cross- 
ownership  presumpticm. 

Notice  94-46 

Notice  94-46  modified  the  exceptions 
set  forth  in  Notice  87-85  with  resped  to 
post-April  17, 1994  transfera  of  stock  or 
securities  of  domestic  corporations.  The 
purpose  of  Notice  94-46  was  to  forestall 
outboimd  transfera  that  are  structured  to 
avoid  or  that  lay  a  foundation  for  futiire 
avoidance  of  the  Internal  Revenue  Code 
anti-deferral  regimes  by  imposing  a 
shareholder-level  tax  on  such  transfera. 
Notice  94-46  stated  that  regulations 
would  provide  that  the  transfer  of  stock 
or  seciuities  of  a  domestic  corporation 
by  a  U.S.  person  to  a  foreign  corporation 
described  in  section  367(a)  would  be 
taxable  if  all  U.S.  transferora  owned,  in 
the  aggregate,  50  percent  or  more  of 
either  the  total  voting  power  or  the  total 
value  of  the  stock  of  the  transferee 
corporation  immediately  after  the 
exchange.  All  U.S.  transferora, 
regardless  of  their  level  of  ownerahip, 
would  be  subjed  to  tax  in  such  a  case. 

The  rules  of  Notice  94-46 
incorporated  the  ownerahip 
presumption  of  Notice  87-85.  As  a 
result  of  the  cross-  ownerahip  asped  of 
that  presumption,  even  if  U.S. 
shareholdera  receive  significantly  less 
than  50  percent  of  the  stock  of  a 
transferee  foreign  corporation  in  an 
exchange  described  in  section  367(a), 
the  transaction  could  still  be  taxable.  If, 
for  example,  U.S.  shareholdera  of  a  U.S. 
target  company  received  30  percent  of 
the  stock  of  a  transferee  foreign 
corporation  in  an  exchange  described  in 
section  367(a)(1),  those  shareholdera 
would  be  presiuned  to  own 
independently  at  least  an  additional  20 
percent  of  the  stock  of  the  transferee 
foreign  corporation  immediately  after 
the  transfer,  with  the  result  that  the 
exchange  would  be  taxable  (unless  the 
cross-ownerehip  presumption  were 
rebutted).  Commentatora  argued  that 
where  a  U.S.  target  company  and  a 
foreign  acquirer  were  publicly  traded  or 
widely-held,  taxpayers'  ability  to  rebut 
the  cross-ownerahip  asped  of  the 
ownerahip  presumption  was  limited.  As 
a  result.  Notice  94—46  {>otentially  had 
the  effed  of  forestalling  acquisitions  of 
U.S.  public  companies  by  larger  foreign 
corporations  in  cases  where  they  were 
unrelated  and  both  engaged  In  the  active 
condud  of  a  trade  or  business. 

In  response  to  comments  received 
fi-om  taxpayera,  and  in  particular  with 
respect  to  the  difficulties  of  rebutting 
the  cross-ownership  presumption,  these 
twnporary  regulations  modify  positions 
taken  in  Notice  94-46  in  two  significant 
ways.  Firat,  the  regulations  shift  the 
ownerahip  threshold  bom  "50  percent 
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or  more"  to  "mor#  than  50  percent"  so 
that  a  U.S.  transfiirta'  may  qxialify  for  an 
exception  to  section  367(a)  in  cases 
where  U.S.  transfiirors,  in  the  aggregate, 
receive  exactly  50  percent  of  the  stock 
of  the  transferee  foreign  corporation  in 
the  exchange.  The  relaxation  of  the 
ownership  threshold  was  int«ided  to 
give  50-50  jfrint  ventures  involving 
unrelated  U.S.  an4  foreign  corporations 
that  we  engaged  in  active  businesses  the 
option  of  using  a  torrtgn  transferee 
corporation.  Wbete  a  foreign 
corporatitHi  is  smfller  than  a  U.S. 
corporation  that  i|  acquires,  the 
transaction  will  still  generally  be 
taxable:  it  would  tot  be  taxable  if  the 
U.S.  participant  vten  the  acquiring 
corporation  in  thel  transaction  (or  if 
another  U.S.  holding  company  were  the 
acquiring  corporation).  Second, 
although  the  regulation  retains  the 
presiunption  that  shareholders  of  the 
U.S.  target  company  are  U.S.  persons,  it 
does  not.  in  general,  retain  the  cross- 
ownership  presumption  and  no  longer, 
as  a  general  matter,  takes  cross- 
ownefship  into  aocount.  The  regulation 
counts  cross-o%vn^rship  only  in  the 
limited  circiunsta|ice  where  U.S. 
officers,  directors^  and  5-percent  or 
greater  shareholdOrs  of  the  U.S.  target 
company  own,  in  the  aggregate,  more 
than  50  percmt  of  the  total  voting 
power  or  the  total  value  of  the  transferee 
foreign  corporation  immediately  after 
the  transfer  (a  conltrol  group  case).  In 
such  a  case,  the  etchange  is  taxable  to 
all  U.S.  transfercHV.  The  regulation 
allows  taxpayers  to  rely  on  Schedule 
13-D  or  13-G  filings  made  under  the 
Securities  Exchanjge  Act  of  1934  (15 
U.S.C.  78m)  to  idfntify  5-percent 
shareholdere  of  public  companies  for 
this  purpose. 

Although  cro8»K>wner8hip  does  not 
count  toward  the  60  percent  ownership 
threshold  (unless  tthe  control  group  case 
applies),  it  is  still  (relevant  in 
determining  whelhn  a  U.S.  transferor 
owns  five  percent  or  more  of  the 
transferee  foreign  iccHporation  under  the 
rules  originally  announced  in  Notice 
87-85.  Moreover,  icross-ownership 
continues  to  be  relevant  for  determining 
whether  a  5-year  or  10-year  GRA  is 
required  under  tho  rules  originally 
announced  in  87-*85,  and,  for  these 
purposes,  there  continues  to  be  a 
rebuttable  presumption. 

In  addition  to  tji^  two  modifications 
described  above  that  were  made  in 
response  to  comments  received  with 
resjiect  to  Notice  64-46,  these 
regulations  contain  a  new  active  trade  or 
business  requirement  not  contained  in 
Notice  94-46,  which  taxpayers  must 
meet  in  order  to  qualify  for  an  exception 
to  the  general  rule  of  taxation  imder 


section  367(a).  The  IRS  and  the  Treasury 
Department  added  the  active  trade  or 
business  requirement  to  address  abuse 
potential,  in  particular,  in  a  case  in 
which  a  U.S.  target  company  is  smaller 
than  a  foreign  acquirer  that  was  formed 
and  capitalized  with  a  view  to  enabling 
the  smaller  U.S.  company  to  move 
ofiishore.  The  IRS  and  the  Treasury 
Department  believe  that  this  type  of 
transaction  presmts  an  inappropriate 
opportAmity  for  avoiding  the  anti- 
deferral  regime  without  payment  of  the 
tax  envisioned  by  Notice  94-46.  The  IRS 
and  the  Treasury  Department  believe 
that  an  exception  to  taxation  is  proper 
only  in  cases  where  a  combination  of 
two  active  businesses  is  contemplated 
and  that  the  opportunity  for  tax 
avoidance  is  ameliorated  when  such 
businesses  have  been  conducted  for  a 
period  of  at  least  36  months  prior  to  the 
exchange.  Under  the  requirement 
contained  in  the  regulations,  no 
exception  to  taxation  is  available  unless 
either  the  transferee  foreign  corporation 
itaor  an  affiliate  of  that  corporation  was 
engaged  in  the  active  conduct  of  a  trade 
or  business  for  the  entire  36-month 
period  prior  to  the  exchange,  and  unless 
such  business  is  substantial  in  relation 
to  the  business  conducted  by  the  U.S. 
target  company.  For  this  purpose,  an 
affiliate  is  generally  defined  by 
reference  to  the  rules  in  section  lS04(a) 
(without  the  exclusion  of  foreign 
corporations),  and  generally  includes  a 
parent,  subsidiary  or  brother-sister 
corporation  of  the  transferee  foreign 
corporation. 

To  siunmarize,  imder  the  temporary 
regulations,  a  U.S.  person  that 
exchanges  stock  or  securities  in  a  U.S. 
corporation  for  stock  of  a  foreign 
corporation  in  an  exchange  described  in 
section  367(a)  will  be  taxable  in  cases 
where: 

(i)  The  50  percent  ownership 
threshold  is  exceeded; 

(ii)  The  control  group  case  applies; 

(iii)  The  active  trade  or  business 
requirement  is  not  met;  or 

(iv)  The  exchanging  U.S.  shareholder 
owns  five  percent  or  more  of  the  stock 
of  the  transferee  foreign  corporation  and 
fails  to  enter  into  a  GRA  and/or  satisfy 
the  requirements  of  section  6038B. 

The  duration  of  the  GRA  in  case  (iv) 
is  5  yeara  if  the  transferor  can 
demonstrate  that  all  U.S.  transferors  in 
the  aggregate  own  less  than  50  percent 
of  the  total  voting  power  or  the  total 
value  of  the  stock  of  the  transferee 
foreign  corporation  immediately  alter 
the  transfer  or  10  years  if  U.S. 
transferors  own  exactly  50  percent  (or 
more  than  50  percent  as  a  result  of 
cross-ownership)  of  the  transferee 
foreign  corporation  immediately  after 


the  transfer.  In  all  cases  other  than  those 
enumerated  in  (i)  through  (iv)  above,  a 
U.S.  person  that  transfera  stock  or 
securities  of  a  domestic  corporation  in 
exchange  for  stock  of  a  transferee       ~-  -• 
foreign  corporation  will  not  be  taxable 
under  section  367(a)  if  certain  reporting 
requirements  described  in  the 
regulations  are  met. 

Final  regulations  under  section  367(a) 
are  expected  to  address  the  transfer  of 
stock  or  securities  of  foreign 
corporations  and  other  matters 
contained  in  the  1991  proposed 
regulations  that  are  not  addressed 
herein. 

Special  Analyses 

It  has  been  determined  that  this 
temporary  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Thus,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply 
to  these  regulations,  and  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  a  copy  of 
these  temporary  regulations  will  be 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  tm  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Philip  L.  Tretiak  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  other  personnel  from 
the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
Recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendmoits  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

Part  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 


Far.  2.  Section  1.367(a)-3T  is 
amended  by  revising  paragraphs  (a),  (c). 
(d).  (e).  (f).  tg)(l)  and  (b)(1)  to  read  as 
follows: 

f1.367(a)-3T   Treatment  of  transfers  of 
stock  or  aaeurttiaa  to  foreign  corporsMDna 


(a)  In  general.  This  section  provides 
rules  concerning  the  transfer  of  stock  or 
securities  by  a  U.S.  person  to  a  foreign 
corporation  in  an  exchange  described  in 
section  367(a).  In  general,  a  transfer  of 
stock  <x  securities  by  a  U.S.  peroral 
(directly,  indirectly  or  constructively)  to 
a  fioreign  corporation  that  is  described  in 
section  351.  354  (pursuant  to  a 
rearganizati(Hi  described  in  section 
368(a)(1)(B))  or  section  361(a)  or  (b)  is 
subject  to  section  367(a)(1)  and, 
therefore,  is  treated  as  a  taxable 
exchange,  imless  one  of  the  exceptions 
set  forth  in  paragraph  (b),  (c)  or  (d)  of 
this  section  applies.  For  additional  rules 
relating  to  an  exchange  involving  a 
foreign  corporation  in  connection  with 
whidi  there  is  a  transfer  of  stock,  see 
section  367(b)  and  the  regulations  under 
that  section.  For  additional  rules 
regarding  a  transfer  of  stock  or  securiti^ 
in  an  exchange  described  in  section 
361(a)  or  (b).  see  section  367(a)(5)  and 
any  regulations  under  that  section. 
*        *        •        •        • 

(c)  Transfers  by  U.S.  persons  of  stock 
or  securities  of  domestic  corporations  to 
foreign  corporations — (1)  In  general. 
Except  as  provided  in  section  367(a)(5), 
a  transfer  of  stock  or  seciuities  of  a 
domestic  corporation  by  a  U.S.  person 
to  a  foreign  corporation  that  would 
otherwise  be  subject  to  section  367(a)(1) 
under  paragraph  (a)  of  this  section  shall 
not  be  subject  to  section  367(a)(1)  if  the 
domestic  corporatron  the  stock  or 
securities  of  which  are  transferred 
(referred  to  as  the  U.S.  target  company) 
complies  with  the  reporting 
requirements  in  paragraph  (c)(4)  of  this 
section  and  if  each  of  the  following  four 
conditions  is  met 

(i)  Fifty  percent  or  less  of  both  the 
total  voting  power  and  the  total  value  of 
the  stock  of  the  transferee  forei^ 
corporation  is  received  in  the 
transaction,  in  the  aggregate,  by  U.S. 
transferon  (i.e.,  the  amount  of  stock 
received  does  not  exceed  the  50  percent 
threshold). 

(ii)  No  more  than  50  percent  of  each 
of  the  total  voting  power  and  the  total 
value  of  the  stock  of  the  transferee 
foreign  corporation  is  owned,  in  the 
aggregate,  immediately  alter  the  transfer 
by  U.S.  persons  who  are  eithw  officera 
or  directore  of  the  U.S.  target  company 
or  who  are  five-percent  target 
shareholders  (as  defined  in  paragraph 
(c)(6)(iii)  of  this  section)  (i.e.,  thne  is  no 


control  group).  For  purposes  of  this 
paragraph  (c)(l)(ii],  any  stock  of  the 
transferee  foreign  corporation  owned  by 
U.S.  persons  immediately  after  the 
transfer  will  be  taken  into  account, 
whether  or  not  it  was  received  in  the 
exchange  for  stock  or  securities  of  the 
U.S.  target  company. 

(iii)  In  the  case  of  a  transfer  occurring 
after  January  25, 1996,  the  transferee 
foreign  corporation  or  an  affiliate  of  the 
transferee  foreign  corporation  has  been 
engaged  in  the  active  conduct  of  a  trade 
or  business,  within  the  meaning  of 
§  1.367(a)-2T(b)(2)  and  (3).  that  U 
substantial  in  con^tarison  to  the  trade  or 
business  of  the  U.S.  target  company,  for 
the  entire  36-month  period  immediately 
preceding  the  date  of  the  transfer. 

(iv)  Either— 

(A)  The  U.S.  person  is  not  a  five- 
percent  transferee  shareholder  (as 
defined  in  paragraph  (c)(6)(ii)  of  this 
section);  or 

(B)  The  U.S.  pereon  is  a  five-percent 
transferee  shareholder  and  enters  into 
an  agreement  to  recognize  gain  with 
respect  to  the  U.S.  target  company  stock 
or  seciuities  it  exchanged  in  the  form 
provided  in  paragraph  (g)  of  this 
section,  as  modified  by  paragraph  (c)(3) 
of  this  section  (setting  the  duraticm  of 
the  gain  recognition  agreement). 

(2)  Ownership  Presumption.  For 
purposes  of  paragraph  (c)(1)  of  this 
section,  penons  who  transfer  stock  or 
securities  of  the  U.S.  target  company  or 
other  property  in  exchange  for  stock  of 
the  transferee  foreign  corporation  are 
presumed  to  be  U.S.  persons.  This 
presumption  may  be  rebutted  in 
accordance  with  paragraph  (c)(4)(ii)  of 
this  section. 

(3)  Tenn  of  the  gain  recognition 
agreement.  If,  immediately  after  the 
transfer  described  in  section  367(a)(1). 
all  U.S.  transferors  own  in  the  aggregate 
less  than  fifty  percent  of  both  the  total 
voting  power  and  the  total  value  of  the 
stock  of  the  transferee  foreign 
corporation  (counting  both  stock  of  the 
transferee  foreign  corporation  owned  as 
a  result  of  the  exchange  as  well  as  stock 
of  the  transferee  foreign  corporation 
owned  independenUy  by  such  U.S. 
transferon).  the  agreement  to  recognize 
gain  shall  be  in  the  form  s{>ecified  in 
paragraph  (g)(3)  of  this  section.  The 
term  of  the  agreement  shall  be  ten  yeara, 
rather  than  the  five  yeara  specified  in 
paragraph  (g)(3)  of  this  section,  the 
waiver  described  in  paragraph  (g)(4)  of 
this  section  shall  extend  the  period  for 
assessment  of  tax  for  an  additional  five 
yeara.  and  the  certification  and  waiver 
described  in  paragraph  (g)(5)  of  this 
section  must  be  filed  for  an  additional 
five  yeara  if— 


(i)  The  five-percent  transferee 
shareholder  cannot  determine  whether 
the  condition  in  the  preceding  sentence 
is  satisfied;  or 

(ii)  Immediately  after  the  transfer,  all 
U.S.  transferors  own  in  the  aggregate 
fifty  percent  or  more  of  either  the  total 
voting  power  or  the  total  value  of  the 
stock  of  the  transferee  foreign 
corporation  (counting  both  stock  of  the 
transferee  foreign  corporation  owned  as 
a  result  of  the  exchange,  as  well  as  stock 
of  the  transferee  foreign  corporation 
owned  independentiy  by  such  U.S. 
transferon). 

(4)  Reporting  requirements  of  U.S. 
target  company,  (i)  In  order  for  a  U.S. 
person  that  transfera  stock  or  securities 
of  a  domestic  corporation  to  qualify  for 
the  exception  to  the  general  rule  under 
section  367(a)(1)  provided  by  this 
paragraph  (c),  the  U.S.  target  company 
must  comply  with  the  reporting 
requirements  contained  in  this 
paragraph  (c)(4).  The  U.S.  target 
company  must  attach  to  its  timely  filed 
U.S.  income  tax  return  (or  a  subsequent, 
timely  filed  amended  return]  for  the 
taxable  year  in  which  the  transfer  occure 
a  statement  tided  "Section  367(a) — 
Reporting  of  Cross-Border  Transfer 
Under  Reg.  §  1.367(a)-3T(c)(4),"  signed 
under  penalties  of  perjiuy  by  an  officer 
of  the  corporation,  disclosing  the 
following  information — 

(A)  A  description  of  the  transaction  in 
which  a  U.S.  person  or  penons 
transferred  stock  or  securities  in  the 
U.S.  target  company  to  the  transferee 
foreign  corporation  in  a  transfer 
otherwise  subject  to  section  367(a)(1); 

(B)  The  amount  (specified  as  to  the 
percentage  of  the  total  voting  power  and 
the  total  value)  of  stock  of  the  transferee 
foreign  corporation  received  in  the 
transaction,  in  the  aggregate,  by  persons 
who  transferred  stock  or  securities  of 
the  U.S.  target  company  or  other 
property.  For  additional  information 
that  may  l>e  required  to  rebut  the 
ownership  presumption  of  paragraph 
(c)(2)  of  this  section  in  cases  where 
more  than  50  percent  of  either  the  total 
voting  power  or  the  total  value  of  the 
stock  of  the  transferee  foreign 
corporation  is  received  in  the 
transaction,  in  the  aggregate,  by  peraons 
who  transferred  stock  or  seciuities  of 
the  U.S.  target  company  or  other 
property,  see  paragraph  (c)(4)(ii)  of  this 
section; 

(C)  The  amount  (if  any)  of  transferee 
foreign  corporation  stock  owned 
directiy  or  indirectly  (applying  the 
attribution  rules  of  sections  267(c)(1) 
and  (5))  immediately  after  the  exchange 
by  the  U.S.  target  company; 
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(D)  A  statement  tbat  there  is  no 
control  group  within  the  meaning  of 
paragraph  (c)(l)(l|)  of  this  section: 

(EJA  list  of  U.St  persons  who  are 
officers,  directors  or  five-percent  target 
shareholders  and  the  percentage  of  the 
total  voting  powef  and  the  total  value  of 
the  stock  of  the  trinsferee  foreign 
corporation  owned  by  such  persons 
both  immediately  {before  and 
immediately  after  ithe  transaction;  and 

(F)  A  statement  jthat  the  active  trade 
or  business  test  described  in  paragraph 
(c)(l)(iii)  of  this  section  is  satisfied  by 
the  transferee  foreign  corporation  or  an 
affiliate  and  a  description  of  such 
business. 

(ii)  To  rebut  the  ownership 
presumption  of  paragraph  (c)(2)  of  this 
section,  the  U.S.  target  company  must 
obtain  ownership  statements  (described 
in  paragraph  (c)(6)(i)  of  this  section) 
from  a  sufficient  number  of  persons  that 
transfer  U.S.  target  company  stock  or 
securities  (or  other  property)  in  the 
transaction  that  aie  not  U.S.  persons  to 
demonstrate  that  the  50  percent 
threshold  is  not  exceeded.  In  addition, 
the  U.S.  target  coi^pany  must  attach  to 
its  timely  filed  U.$.  income  tax  return 
(or  a  sul»equent,  t^ely  filed  amended 
return)  for  the  taxable  year  in  which  the 
transfer  ocaus  a  statement,  tided 
"Section  367(a)— Compilation  of 
Ownership  Statements  imder  Reg. 
§  1.367(a>-  3T(c),'|  signed  under 
penalties  of  perfuiy  by  an  officer  of  the 
corporation,  disclosing  the  following 
information: 

(A)  The  amount  (specified  as  to  the 
percentage  of  the  total  voting  power  and 
the  total  value)  of  stock  of  the  transferee 
foreign  corporatit^  received,  in  the 
agsregate,  by  U.S.  transferors: 

(B)  The  amount  (specified  as  to  the 
percentage  of  total  voting  power  and 
total  value)  of  stodk  of  the  transferee 
foreign  corporation  received,  in  the 
aggregate,  by  foreign  persons  that  filed 
ownership  statements: 

(C)  A  siunmary  of  the  information 
tabulated  from  the  ownership 
statements,  including — 

(1)  The  names  of  the  persons  that  filed 
ownership  statements  stating  that  they 
are  not  U.S.  persons: 

[2)  The  countries  of  residence  and 
citizenship  of  such  persons:  and 

[3]  The  ownership  of  such  persons  (by 
voting  power  and  py  value)  in  the  U.S. 
target  company  prior  to  the  exchange 
and  the  amount  of  stock  of  the 
transferee  foreign  corporation  (by  voting 
power  and  value)  received  by  such 
persons  in  the  exchange. 

(iii)  For  purposes  of  paragraph  (c)(4), 
an  Income  tax  return  (including  an 
amended  return)  will  be  considered 
timely  filed  if  it  isf  filed  prior  to  the  time 


that  the  Internal  Revenue  Service 
discovers  that  the  reporting 
requirements  of  this  paragraph  have  not 
been  satisfied. 

(5)  Special  Rules— {i)  Treatment  of 
partnerships.  For  purposes  of  paragraph 
(c),  if  a  partnership  (whether  domestic 
or  foreign)  owns  or  transfsirs  stock  or 
securities  or  other  property  in  an 
exchange  described  in  section  367(a), 
each  partner  in  the  partnership,  and  not 
the  partnership  itself,  is  treated  as 
owning  and  as  having  transferred  a 
proportionate  share  of  the  stock  or 
seciuities  orother  property.  See 
§1.367(a)-lT(c)(3). 

(ii)  Treatment  of  options.  Fat 
purposes  of  paragraph  (c)  of  this  section, 
one  or  more  options  (or  an  interest 
similar  to  an  option)  will  be  treated  as 
exercised  and  thus  will  be  counted  as 
stock  for  purposes  of  determining 
whether  the  50  percent  threshold  is         < 
exceeded  or  whether  a  control  group 
exists  if  a  principal  purpose  of  the 
issuance  or  the  acquisition  of  the  option 
(or  other  interest)  was  the  avoidance  of 
the  general  rule  contained  in  section 
367(a). 

(iii)  U.S.  target  has  a  vestigial 
ownership  interest  in  transferee  foreign 
corporation.  In  cases  where, 
immediately  after  the  transfer,  the  U.S. 
target  company  owns,  directly  or 
indirectiy  (applying  the  attribution  rules 
of  sections  Z67(c)  (1)  and  (5))  stock  of 
the  transferee  foreign  corporation,  that 
stock  vidll  not  in  any  way  be  taken  into 
account  (and,  thus,  will  not  be  treated 
as  outstanding)  in  determining  whether 
the  50  percent  threshold  under 
paragraph  (c)(l)(i)  of  this  section  is 
exceeded  or  whether  a  control  group 
imder  paragraph  (c)(l)(ii)  of  this  section 
exists. 

(iv)  Attribution  rule.  The  rules  of 
section  958  shall  apply  for  purposes  of 
determining  the  ownership  of  stock, 
securities  or  other  property  under  this 
paragraph  (c). 

(6)  Definitions — (i)  Ownership 
statement.  An  ownership  statement  is  a 
statement,  signed  under  penalties  of 
perjury,  stating — 

(A)  The  identity  and  taxpayer 
identification  niunber,  if  any,  of  the 
person  making  the  statement: 

(B)  That  the  person  making  the 
statement  is  not  a  U.S.  person  (as 
defined  in  paragraph  (c)(6)(iv)  of  this 
section): 

(C)  That  the  person  making  the 
statement  is  not  related  to  any  U.S. 
p^son  to  whom  the  stock  or  securities 
owned  by  the  person  making  the 
statement  are  attributable  under  the 
rules  of  section  958,  or,  if  stock  or 
securities  are  so  attributable,  the 


identity  and  taxpayer  identification 
number  of  the  relevant  U.S.  person; 

(D)  The  citizenship,  permanent 
residence,  home  address,  and  U.S. 
address,  if  any.  of  the  person  making  the 
statement;  and 

(E)  The  ownership  such  person  has 
(by  voting  power  and  by  value)  in  the 
U.S.  target  company  prior  to  the 
exchange  and  the  amount  of  stock  of  the 
transferee  foreign  corporation  (by  voting 
power  and  value)  received  by  such 
person  in  the  exchange. 

(ii)  Five-percent  transferee 
shareholder.  A  five-percent  transferee 
shareholder  is  a  person  that  owns  at 
least  five  percent  of  either  the  total 
voting  power  or  the  total  value  of  the 
stock  of  the  transferee  foreign 
corporation  immediately  after  the 
transfer  described  in  section  367(a)(1). 
For  special  rules  involving  cases  in 
which  stock  is  held  by  a  partnership, 
see  paragraph  (c)(5)(i)  of  this  section. 

(iii)  Five-percent  target  shareholder.  A 
five-percent  target  shareholder  is  a 
person  that  owns  at  least  five  percent  of 
either  the  total  voting  power  or  the  total 
value  of  the  stock  of  the  U.S.  target 
oampany  inunediately  prior  to  the     ' 
transfer  described  in  section  367(a)(1).  If 
the  stock  of  the  U.S.  target  company  is 
described  in  Ride  13d-l(d)  of 
Regulation  13D  (17  CFR  240.13d-l(d)) 
(or  any  rule  or  regulation  to  generally 
the  same  effect),  pnnnulgated  by  the 
Seciuities  and  Exchange  Commission 
under  the  Securities  Exchange  Act  of 
1934  (15  use  78m),  the  existence  or 
absence  of  filings  of  Schedule  13-D  or 
13-G  (or  any  similar  schedules)  may  be 
relied  upon  for  purposes  of  identifying 
five-percent  target  shareholders.  For 
special  rules  involving  cases  in  which 
U.S.  target  company  stock  is  held  by  a 
partnership,  see  paragraph  (c)(5)(i)  of 
this  section. 

(iv)  U.S.  Person.  For  purposes  of  this 
section,  a  U.S.  person  is  defined  by 
reference  to  §  1.367(a)-lT(d)(l).  For 
application  of  the  rules  of  this  section 
to  stock  or  seciuities  owned  or 
transferred  by  a  partnership  that  is  a 
U.S.  person,  however,  see  paragraph 
(c)(5)(i)  of  this  section. 

(v)  U.S.  Transferor.  A  U.S.  transferor 
is  a  U.S.  person  (as  defined  in  paragraph 
(c)(6)(iv)  of  this  section)  who  transfers 
directly,  indirectly  or  constructively 
stock  or  securities  of  the  U.S.  target 
company  or  other  property  in  exchange 
for  stock  of  the  transferee  foreign 
corporation  in  an  exchange  described  in 
section  367. 

(vi)  Transferee  foreign  corporation.  A 
transferee  foreign  corporation  is  the 
foreign  corporation  whose  stock  is 
received  in  the  exchange  by  U.S. 
persons. 


(vii)  Affiliate.  An  affiliate  is  a 
corporation  that  is  a  member  of  the 
same  affiliated  group  (as  defined  in 
section  1504(a).  without  regard  to 
section  1504(b)(3))  as  the  transferee 
foreign  corpOTation. 

(7)  Certain  transfers  in  connection 
with  performance  of  services.  Section 
367(a)(1)  shall  not  apply  to  a  domestic 
corporation's  transfer  of  its  own  stock  or 
securities  in  connection  with  the 
performance  of  services,  if  the  transfer 
is  considered  to  be  to  a  foreign 
corporation  solely  by  reason  of  §  1.83- 
6(d)(1). 

(8)  Examples.  This  paragraph  (c)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  Ownership  presumption,  (i)  FC, 
a  foreign  corporation,  issues  51  percent  of  its 
stock  to  the  shareholders  of  S,  a  domestic 
corporation,  in  exchange  for  their  S  stock,  in 
a  transaction  described  in  section  367(a)(1). 

(ii)  Under  paragraph  (c)(2)  of  this 
section,  all  shareholders  of  S  who 
receive  stock  of  FC  in  the  exchange  are 
presumed  to  be  U.S.  persons.  Unless 
this  ownership  presumption  is  rebutted, 
the  condition  set  forth  in  paragraph 
(c)(l)(i)  of  this  section  will  not  be 
satisfied,  and  the  exception  in 
paragraph  (c)(1)  of  this  section  will  not 
be  available.  As  a  result,  all  U.S.  persons 
that  transferred  S  stock  will  recognize 
gain  on  the  exchange.  To  rebut  the 
ownership  presumption,  S  must  comply 
with  the  reporting  requirements 
contained  in  paragraph  (c)(4)(ii)  of  this 
section,  obtaining  ownership  statements 
(described  in  paragraph  (c)(6)(i)  of  this 
section)  from  a  sufficient  number  of 
non-U.S.  persons  who  received  FC  stock 
in  the  exchange  to  demonstrate  that  the 
amount  of  FC  stock  received  by  U.S. 
persons  in  the  exchange  does  not  exceed 
50  percent. 

Example  2.  Filing  of  Gain  Recognition 
Agreement,  (i)  The  facts  are  the  same  as 
in  Example  1,  except  that  FC  issues  only 
40  percent  of  its  stock  to  the 
shareholders  of  S  in  the  exchange.  FC 
satisfies  the  active  trade  or  business  test 
(described  in  paragraph  (c)(l)(iii)  of  this 
section).  A,  a  U.S.  person,  owns  10 
percent  of  S's  stock  immediately  before 
ihe  transiiBr.  All  other  shareholders  of  S 
own  less  than  five  percent  of  its  stock. 
None  of  S's  officers  or  directors  owns 
any  stock  in  FC  immediately  after  the 
transfer.  A  will  own  15  percent  of  the 
stock  of  FC  immediately  after  the 
transfer,  4  percent  received  in  the 
exchange,  and  the  balance  being  stock 
in  FC  that  A  owned  prior  to  and 
independent  of  the  transaction.  No  S 
shareholder  besides  A  owns  five  percent 
or  more  of  FC  immediately  after  the 
transfer.  The  reporting  requirements 


under  paragraph  (c)(4)(i)  of  this  section 
are  satisfied. 

(ii)  The  condition  set  forth  in  paragraph 
(c)(l)(i)  of  this  section  is  satisfied  because, 
even  after  application  of  the  presumption  in 
paragraph  (c)(2)  of  this  section,  U.S. 
transferors  could  not  receive  more  than  50 
percent  of  PC's  stock  in  the  transaction. 
There  is  no  control  group  because  five- 
percent  target  shareholders  and  of&cers  and 
directors  of  S  do  not,  in  the  aggregate,  own 
more  than  50  percent  of  the  stock  of  FC 
immediately  after  the  transfer  (A,  the  sole 
five- percent  target  shareholder,  owns  15 
percent  of  the  stock  of  FC  immediately  after 
the  transfer,  and  no  officers  or  directors  of  S 
own  any  stock  of  FC  immediately  after  the 
transfer).  Therefore,  the  condition  set  forth  in 
paragraph  (c)(l)(ii)  of  tiiis  section  is  satisfied 
(and  A's  cross-ownership  of  FC  stock  is  not 
taken  into  account).  The  fects  assimie  that  the 
condition  set  forth  in  paragraph  (c)(l)(iii)  of 
this  section  is  satisfied.  Thus,  U.S.  persons 
that  are  not  five-percent  transferee 
shareholders  will  not  recognize  gain  on  the 
exchange  of  S  shares  for  FC  shares.  A,  a  five- 
percent  transferee  shareholder,  will  not  be 
required  to  include  in  income  any  gain 
realized  on  the  exchange  in  the  year  of  the 
transfer  if  he  files  a  gain  recognition 
agreement  (GRA)  and  complies  with  section 
6038B.  The  duration  of  the  GRA  is  five  years 
if  all  U.S.  transferors  own  in  the  aggregate 
less  than  50  percent  of  the  total  voting  power 
and  the  total  value  of  FC  immediately  after 
the  transfer,  and  ten  years  if  this  condition 
is  not  satisfied.  If  A  lacks  the  information  to 
determine  whether  he  is  eligible  to  file  a  five- 
year  GRA  (because  the  determination 
includes  a  cross-ownership  inquiry  for  all 
U.S.  transferors],  he  is  required  to  file  a  ten- 
year  GRA. 

Example  3.  Control  Group,  (i)  The 
facts  are  the  same  as  in  Example  2, 
except  that  B,  another  U.S.  person,  is  a 
5-  percent  target  shareholder,  owning  25 
percent  of  S's  stock  immediately  before 
the  transfer.  B  owns  40  percent  of  the 
stock  of  FC  immediately  after  the 
transfer.  10  percent  received  in  the 
exchange,  and  the  balance  being  stock 
in  FC  that  B  owned  prior  to  and 
independent  of  the  transaction. 

(ii)  A  control  group  exists  because  A 
and  B,  each  a  five-percent  target 
shareholder  within  the  meaning  of 
paragraph  (c)(6)(iii)  of  this  section, 
together  own  more  than  50  percent  of 
FC  immediately  after  the  transfer 
(counting  both  stock  received  in  the 
exchange  and  stock  owned  prior  to  and 
independent  of  the  exchange).  As  a 
result,  the  condition  set  forth  in 
paragraph  (c)(l)(ii)  of  this  section  is  not 
satisfied,  and  all  U.S.  persons  (not 
merely  A  and  B)  who  transferred  S  stock 
will  recognize  gain  on  the  exchange. 

Example  4.  Partnerships,  (i)  The  facts  are 
the  same  as  in  Example  3,  except  that  B  is 
a  partnership  (domestic  or  foreign)  that  has 
five  equal  i>artner8,  only  two  of  whom,  X  and 
Y,  are  U.S.  persons.  X  and  Y  are  treated  as 
the  owners  and  transferors  of  5  percent  each 


of  the  S  stock  owned  and  transferred  by  B 
and  as  owners  of  8  percent  each  of  the  FC 
stock  owned  by  B  immediately  after  the 
transfer.  Five-percent  target  shareholders 
thus  own  a  total  of  31  percent  of  the  stock 
of  PC  immediately  after  the  transfer  (A's  IS 
percent,  plus  X's  8  percent,  plus  Y's  8 
percent). 

(ii)  Because  no  control  group  exists, 
the  condition  in  paragraph  (c)(l)(ii)  of 
this  section  is  satisfield.  The  conditions 
in  paragraphs  (c)(1)  (i)  and  (iii)  of  this 
section  also  are  satisfied.  Thus,  U.S. 
persons  that  are  not  five-  percent 
transferee  shareholders  will  not 
recognize  gain  on  the  exchange  of  S 
shares  for  FC  shares.  A,  X,  and  Y,  each 
a  five-percent  transferee  shareholder, 
will  not  be  required  to  include  in 
income  in  the  year  of  the  transfer  any 
gain  realized  on  the  exchange  if  they  file 
GRAs  and  comply  with  section  6038B. 
The  duration  of  the  GRA  is  five  years  if 
all  U.S.  transferors  ovm  in  the  aggregate 
less  than  50  percent  of  the  total  voting 
power  and  the  total  value  of  FC 
immediately  after  the  transfer,  and  ten 
years  if  this  condition  is  not  satisfied.  If 
A,  X,  and  Y  lack  the  information  to 
determine  whether  they  are  eligible  to 
file  five-year  GRAs  (because  the 
determination  includes  a  cross- 
ournership  inquiry  for  all  U.S. 
transferors),  they  are  required  to  file  ten- 
year  GRAs. 

(9)  Effective  date.  This  paragraph  (c) 
applies  to  transfers  occurring  after  April 
17, 1994.  However,  paragraph  (c)(l)(iii) 
of  this  section  applies  only  to  transfers 
occurring  after  January  25,  1996.  For 
transfers  occurring  before  December  17, 
1987.  see  §  1.367(a)-3T(c)  (1)  through 
(4)  as  contained  in  26  CFR  Part  1  revised 
April  1,1995. 

(d)  Transfers  of  stock  or  securities  of 
foreign  corporations.  For  guidance,  see 
Notice  87-85  (1987-2  C.B.  395).  See 

§  601.601(d)(2)  of  this  chapter. 

(e)  (Reserved.)  For  transfers  occurring 
before  December  17, 1987,  see 

§  1.367(a)-3T(e)  as  contained  in  26  CFR 
Part  1  revised  April  1,  1995. 

(f)  (Reserved.)  For  transfers  occurring 
before  December  17, 1987,  see 

§  1.367(a)-3T(f)  as  contained  in  26  CFR 
Part  1  revised  April  1. 1995. 

(g)  Transferor's  agreement  to 
recognize  gain  upon  later  disposition  by 
transferee— {1)  In  general.  A  transfer  of 
stock  or  securities  shall  not  be  subject 
to  section  367(a)(1)  if— 

(i)  The  transferor  complies  with  the 
reporting  requirements  of  section  6038B 
and  any  regulations  thereunder;  and 

(ii)  TTie  transferor  files  a  binding 
agreement  to  recognize  gain  upon  the 
transferee  corporation's  later  disposition 
of  the  transferred  stock  or  securities,  in 
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accordance  with  tile  rules  of  this 

section.  | 

*       •       •       •  I      • 

(h)  Anti-abuse  rwles. 

(1)  [Reserved.]  Fbr  transfers  occurring 
bekae  December  17, 1987.  see 
$  1.367(a)-3T(h)(l)  as  contained  in  26 
CFR  Part  1  revised  April  1. 1995. 


B^ONTROLI 


PART  e02-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT  I 

Par.  3.  The  auth0rity  for  citation  for 
part  602  continued  to  read  as  follows: 

AnOMHTily:  26  U.SC  7805. 

Par.  4.  In  §  602.  |01,  paragraph  (c)  is 
amended  by  revisihg  the  entry  in  the 
table  for  "1.367(a)T3T"  to  read  as 
follows:  j 

"1.367(a)-3T  1 .'.„...    0026 

I  1478". 

Dated:  December  lb,  1995. 
Margaret  Milner  RidianiMHi, 

Cottunissioner  oflnUmal  Revenue. 

Approved:  i 

LeeBe  Saianele,        I 
Amittant  Secretary  of  the  Treasury. 
[FR  Doc.  9S-30829  Filed  12-22-95;  8:45  am] 
aaiMacooK  4ai»4i-(i 
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DEPARTMENT  Of<  TRANSPORTATION 
CoaatQuard 

33  CFR  Part  117 

(CQD07-a4-85I 

RIN2115-AE47 

Daawbfldge  Oper^on  Regulations; 
Okaachobea  Waterway.  FL 

AQBICY:  Coast  Gu4rd.  DOT. 
ACTION:  Final  rule. 

i 

SUMMARY:  The  Co^  Guard  is  changing 

regulations  governing  the  operation  of 
the  Florida  East  Coast  railroad  bridge,  at 
mile  38.0,  at  Port  Mayaca,  Florida,  by 
removing  the  authorization  for 
automatic  operation  and  returning  the 
draw  to  manual  operation.  This  action 
should  accommo^te  the  needs  of 
railroad  traffic,  while  still  providing  for 
the  reasonable  needs  of  navigation. 
EFfECnVE  DATE:  January  25. 1996. 

ADDRESSES:  Documents  in  this  preamble 
are  available  for  ii^spection  and  copjdng 
at  909  SE  1st  Ave,  room  406  between  7 
am  and  4  pm  Monjday  through  Friday, 
except  federal  holidays.  The  telephone 
number  is  (305)  536-4103. 

FOR  FURTHER  MFOHMATION  CONTACT: 

Walter  Paskowsky,  Project  Manager. 
Bridge  Section  at  (305)  536-4103. 


SUPPLBMENTARY  MFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Walter 
Paskowsky,  Project  Manager,  and  LCDR 
Robert  Wilkins,  Project  Counsel. 

Regulatory  History 

On  August  17. 1995  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  I>awbridge 
Operations  Regulations.  Okeediobee 
Waterway.  Florida  in  the  Federal 
Register  (FR  60  42827).  No  adverse 
comments  were  received.  A  public 
hearing  was  not  requested  and  was  not 
held. 

Background  and  Purpose 

The  bridge  is  normally  in  the  fully 
open  position  displaying  flashing  green 
lights  to  iiuiicate  that  vessels  may  pass. 
When  a  train  approaches  the  bridge,  the 
lights  go  to  flasUng  red  and. a  horn 
sounds  four  blasts,  and  then  repeats  four 
blasts.  After  an  eight  minute  delay,  the 
draw  lowers  and  locks,  providing  the 
scanning  eqmpment  reveals  nothing 
under  the  draw.  The  draw  remains 
down  for  a  period  of  eight  minutes  or 
while  all  cinniits  are  occupied.  After  the 
train  has  cleared,  the  draw  opens  and 
the  lights  retiun  to  flashing  green. 
Because  of  declining  usage  of  the  rail 
line,  the  bridgeowner,  Florida  East  Coast 
Railroad,  has  requested  permission  to 
operate  the  span  manually. 

Discussion  of  Coaunents  and  Changes 

Three  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  The  US  Army  Corps  of 
Engineers  stated  the  proposed  rule 
change  would  not  impact  navigational 
interests  using  the  waterway  and, 
therefore,  had  no  objection  to  the 
proposed  change.  The  Florida  State 
Historic  Preservation  Office  indicated 
the  proposed  change  would  have  no 
effect  on  any  sites  listed  or  eUgible  for 
listing  in  the  National  Register.  The  US 
National  Marine  Fisheries  Service 
anticipates  the  change  will  have  no 
impact  to  resources  for  which  they  have 
stewardship  responsibility.  No 
objections  were  received,  therefore  the 
final  rule  is  unchanged  from  the  Notice 
of  Proposed  Rulemaking. 

Regulatory  Evaluatirai 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 


regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procediues  of  DOT  (44  FR  11040; 
February  26, 1979  is  unnecessary.  We 
conclude  this  because  only  a  few  trains 
cross  the  bridge  weekly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  at  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  only  a  few  trains  cross  the 
bridge  weekly,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  tiiat  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  itflnfonnatifMi 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

EnTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  promulgation  of 
operating  requirements  or  procedures 
for  drawbridges  is  categorically 
excluded  from  further  environmental  ^ 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g):  Section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat  5039. 

2.  §  117.317  is  amended  by  revising 
paragraph  (f)  to  read  as  follows: 

§117.317   Okeechobee  Waterway 


(f)  Florida  East  Coast  Raibxwd  bridge, 
mile  38.0,  at  Port  Mayaca. 

(1)  The  bridge  is  not  constanUy 
tended. 

(2)  The  draw  is  normally  in  the  fully 
open  position  displaying  flashing  green 
Ughts  to  indicate  that  vessels  may  pass. 

(3)  When  a  train  approaches  the 
bridge  it  will  stop  and  a  crewmember 
will  observe  the  waterway  for 
approaching  vessels,  which  will  be 
allowed  to  pass.  Upon  manual  signal, 
the  bridge  lights  will  go  to  flashing  red, 
and  the  horn  will  sound  four  blasts, 
pause,  then  repeat  four  blasts,  then  the 
draw  will  lower  and  lock,  providing 
scanning  equipment  reveals  nothing 
under  the  span. 

(4)  After  the  train  has  cleared,  the 
draw  will  open,  and  the  lights  will 
return  to  flashing  green. 


Dated:  December  11. 1995. 

Roger  T.  Rufe,  Jr., 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 

[FR  Doc.  95-31218  Filed  12-22-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TN-134-1-6769a;  FRL-«316-0] 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee: 
Revisions  to  Knox  County  Regulations 
for  Appeals,  Violations,  Monitoring, 
Recording,  and  Reporting 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Knox  County  portion  of  the 
Tennessee  State  Implementation  Plan 
(SIP)  submitted  by  the  State  of 
Tennessee  through  the  Tennessee 
Department  of  Environment  and 
Conservation  on  June  28, 1994.  This 
submittal  included  revisions  to  the 
ciurent  regulations  concerning  appeals, 
judicial  review,  and  violations  of  the  air 
pollution  regulations  in  Knox  County. 
This  submittal  also  included  revisions 


which  added  requirements  for  enhanced 
monitoring  compliance  certification  and 
enforcement.  However,  no  action  is 
being  taken  on  these  revisions  at  this 
time,  due  to  the  preliminary  nature  of 
the  proposed  federal  requirements  for 
enhanced  monitoring  and  compliance 
assurance  monitoring. 
DATES:  This  final  rule  will  be  effective 
February  26, 1996.  unless  adverse  or 
critical  comments  are  received  by 
January  25, 1996.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Karen 
Borel  at  the  EPA  Regional  Office  listed 
below.  Copies  of  the  documents  relative 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hoiu%  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  L  &  C  Annex,  9th 
Floor.  401  Church  Street,  Nashville. 
Tennessee  37243-1531 
Knox  Coimty  Department  of  Air 
Pollution  Control,  City-County 
Building,  Suite  339,  400  West  Main 
Street,  Knoxville,  Tennessee,  37902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  wanting  to  examine 
documents  relative  to  this  action  should 
make  an  appointment  with  the  Region  4 
Air  Programs  Branch  at  least  24  hours 
before  the  visiting  day.  To  schedule  the 
appointment  or  to  request  additional 
information,  contact  Karen  C.  Borel, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division.  Region  4  EPA.  345  Courtland 
Street,  NE,  Atlanta.  Georgia  30365.  The 
telephone  number  is  404/347-3555, 
extension  4197.  Reference  file  TN134- 
01-6769. 

SUPPLEMENTARY  INFORMATION:  On  June 
28, 1994,  the  State  of  Tennessee  through 
the  Tennessee  Department  of 
Environment  and  Conservation 
submitted  a  revision  to  the  Knox  County 
portion  of  its  SIP  incorporating  changes 
to  regulations  for  appeals,  judicial 
review,  violations,  and  monitoring, 
recording  and  reporting.  The  SIP 


revision  consists  of  changes  to  sections 
29.1.B.  29.3.  30.1.A,  and  30.1.D,  and  the 
addition  of  section  26.6.  EPA  is  not 
taiung  action  on  the  addition  of  section 
26.6  at  this  time,  due  to  the  preliminary 
nature  of  the  proposed  federal 
regulations  for  enhanced  monitoring 
and  compliance  assurance  monitoring. 
The  revisions  which  are  being  approved 
are  summarized  as  follows. 

1.  Section  29.1.B  has  been  revised. 
This  paragraph  has  been  amended  to 
change  the  phrase  "citizen  of  Knox 
County"  to  the.word  "person"  early  in 
the  first  sentence,  and  to  add  the  word 
"a"  just  prior  to  "pubUc  hearing"  at  the 
end  of  this  paragraph. 

2.  Section  29.3  has  been  revised.  This 
paragraph  has  been  amended  such  that 
any  ruling  of  the  Air  Pollution  Control 
Board  is  now  subject  to  judicial  review 
in  the  State  court,  rather  than  in  the 
Knox  County  Circuit  Court. 

3.  Section  30.1. A  has  been  revised. 
This  paragraph  now  refers  to 
"violations"  rather  than  the  singular 
"violation."  It  also  calls  for  pimishment 
of  violations  in  accordance  with 
Tennessee  law,  rather  than  the 
Tennessee  Code  Annotated. 

4.  Section  30.1.D  has  been  deleted 
and  replaced.  The  previous  language 
described  actual  penalties  for  violations, 
such  as  fines  or  imprisonment.  The 
replacement  language  states  that  civil 
penalties  will  be  assessed  as  provided 
by  Tennessee  law. 

Final  Action 

EPA  is  approving  the  aforementioned 
revisions  contained  in  the  State's  June 
28, 1994.  submittal.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
February  26  1996,  unless,  within  30 
days  of  its  publication,  adverse  or 
critical  comments  are  received. 

ff  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  February  26, 1996. 


leral 
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Under  section  307(b)(1)  of  the  Act,  42 
U.S.C  7607(b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Cou^  of  Appeals  for  the 
appropriate  drcuft  by  F^ruary  26, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  afiiact  the  finality 
of  this  rule  for  putposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effedtiveness  of  such  rule 
or  action.  This  action  may  not  be 
challmged  later  in  proceedings  to 
enforce  its  requinknents.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C.  7607 
{b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  Jiily  10. 
1995.  memorandum  from  Mary  Nichols, 
Assistant  AdminiftratOT  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMBl  has  exempted  this 
regulatory  action  ntmi  E.0. 12866 
review.  I 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
re^rision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
li^t  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IJnder  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  se^.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  %vill  tot  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enter]Hises.  and  government  entities 
with  jurisdictinn  ^ver  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subdiapter  I.  part  D  of  the  CAA  do  not 
create  any  new  req\iirements,  but 
simply  approve  reqiiirements  that  the 
State  is  already  in^posing.  Therefore, 
because  the  Fedexid  SIP  approval  does 
not  Impose  any  n^w  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entitles  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation|of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 


forbids  EPA  to  base  its  actions 
concerning  SIPs  m  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C 
section  7410(a)(2)  and  7410(k)(3). 

Under  sections  202,  203,  and  205  of 
the  Unftmded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  Include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
Implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  imder  the  Clean 
Air  Act.  These  rules  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
To  the  extent  that  the  rules  being 
approved  by  this  action  will  impose  no 
new  requirements;  such  sources  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  \o6al,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
In  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Ust  of  Snblects  in  40  CFR  Fait  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  2, 1995. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40,  Ckxie  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  RR— Tennessee 

2.  Section  52.2220,  is  amended  by 
adding  paragraph  (c)(132)  to  read  as 
follows: 

952.2220    Identification  of  plan. 

(c)*  *  * 

(132)  Revisions  to  the  Knox  Coimty 
Air  Pollution  Control  Regulations 


submitted  by  the  Tennessee  Department 
of  Environment  and  Conservation  on 
June  28, 1994.  These  consist  of  revisions 
to  appeals,  judicial  review,  and 
violations  of  the  air  pollution 
regulations  in  Knox  County. 

(1)  Incorporation  by  reference. 

Knox  County  Air  Pollution  Control 
Regulations,  Sections  29.1.B,  29.3, 
30.1A,  and  30.1.D  adopted  May  25. 
1994. 

(FR  Doc  95-31036  Filed  12-22-95;  8:45  am) 
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40  CFR  Part  52 
[ME26-1-7283a;  FRL-634&-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Maine;  NOx 
Exemption  Request  for  Nortlram  Maine 
and  NOx  Control  Approval 

AQENCV:  United  States  Environmental 
Protection  Agency  (EPA). 
ACTION:  Direct  final  rule. 

SUMMAf^Y:  The  EPA  is  approving,  in 
final,  a  limited  exemption  request  from 
the  requirements  contained  in  section 
182(f)  of  the  Clean  Air  Act  (Act)  for  the 
Northern  Maine  area  (specifically, 
Oxford,  Franklin,  Somerset.  Piscataqiiis. 
Penobscot.  Washington,  Aroostook. 
Hancock  and  Waldo  Counties).  These  9 
counties,  as  with  the  rest  of  the  State  of 
Maine,  are  part  of  the  Ozone  Transport 
Region  (Oni)  as  provided  for  in  section 
184(a)  of  the  Clean  Air  Act  Section 
182(1)  in  combination  with  section  184 
(relating  to  ozone  transport  regions)  of 
the  Act  requires  States  in  the  OTR,  such 
as  Maine,  to  adopt  reasonably  available 
control  technology  (RACT)  rules  for 
major  stationary  sources  of  nitrogen 
oxides  (NOx)  and  to  provide  for 
nonattainment  area  new  soiuce  review 
(NSR)  for  new  soiuces  and 
modifications  that  are  major  for  NOx- 
This  exemption  request,  submitted  by 
the  State  of  Maine  on  September  7. 
1995.  is  based  on  a  demonstration  that 
NOx  emissions  in  this  9  county  area  are 
not  impacting  Maine's  moderate 
nonattainment  areas  or  other 
nonattainment  areas  in  the  Ozone 
Transport  Region  (OTR)  diuing  times 
when  elevated  ozone  levels  are 
monitored  in  those  areas.  As  such, 
additional  reductions  in  NOx  emissions 
from  these  9*  coimties  beyond  what  the 
state  regulation  would  provide  for  are 
not  necessary  for  attaininent  in  these 
areas  currently  in  nonattainment,  and, 
because  they  do  not  contribute  to  the 
ozone  problem  anywhere  in  the  OTR  are 
also  not  necessary  for  piurposes  of 
showing  future  attainment  for  any  other 


area  in  the  OTR.  Thus,  as  provided  for 
in  secdon  182(f)(2).  additional  NOx 
reductions  in  these  areas  would 
constitute  excess  reductions  that  can  be 
waived  under  the  Clean  Air  Act  EPA 
believes  the  State's  demonstration  is 
appropriate  and  meets  the  requirements 
of  section  182(f)(2).  Maine  has  requested 
that  EPA  combine  its  approval  of  this 
NOx  exemption  with  its  approval  of 
NC^  controls  for  existing  soiuces  in 
Nordiem  Maine  that  were  submitted  to 
EPA  on  August  5. 1994  for  piuposes  of 
meeting  the  Act's  NOx  RACT 
requirements.  Consequently,  this  action 
approves  a  full  exemption  from 
nonattainment  NSR  requirements  for 
NOx,  but  only  a  limited  exemption  fiY)m 
NOx  control  measiu^s  for  existing 
sources  that  would  go  beyond  what  the 
State  regulations  provide  for. 
DATES:  This  action  will  become  effective 
February  26, 1996,  vmless  notice  Is 
received  by  January  25, 1996  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studllen,  Deputy  Director,  Office 
of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Bldg.,  Boston,  MA 
02203.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor,  Boston,  MA  and  the  Bureau  of  Air 
Quahty  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augiista,  ME  04333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge,  Environmental 
Engineer,  Air  Quality  Planning  (ATS), 
United  States  Environmental  Protection 
Agency,  Region  1,  JFK  Federal  Building, 
Boston,  MA  02203.  (617)  565-4874. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions  are 
set  out  in  section  182(f)  of  the  Act. 
Section  182(f)  of  the  Act  requires  States 
with  areas  designated  and  classified  as 
moderate  nonattainment  and  above  for 
ozone,  or  in  ozone  transport  regions,  to 
Impose  the  same  control  requirements 
for  major  stationary  sources  of  NOx  as 
apply  to  major  stationary  sources  of 
volatile  organic  compounds  (VOC). 
These  requirements  include  the 
adoption  of  RACT  rules  for  major 
stationary  sources  and  nonattainment 
area  NSR  for  major  new  sources  and 


major  modifications.  Section  182(f) 
provides  further  that  these  requirements 
do  not  apply  for  areas  inside  an  ozone 
transport  region  if  EPA  determines  that 
reductions  of  NOx  from  such  areas 
would  not  contribute  to  net  ozone 
benefits  in  die  OTR.  In  addition, 
implementation  of  NOx  controls  may  be 
limited  if  EPA  determines  it  is  necessary 
to  avoid  adiieving  excess  reductions. 
Also,  NOx-related  general  conformity 
provisions  (see  56  FR  63214)  woidd  not 
apply  in  an  area  that  is  granted  a  section 
182(f)  exemption.  For  marginal  and 
below  ozone  nonattainment  areas  such 
as  those  addressed  by  today's  action,  a 
section  182(f)  exemption  relieves  the 
transportation  conformity  requirements 
of  40  CFR  51.436-51.440  and  40  CFR 
93.122-93.124  for  NOx  (see  60  FR 
44795). 

The  counties  that  are  the  subject  of 
this  action,  Piscataquis.  Penobscot, 
Washington,  and  Aroostook  coimties 
and  the  northern  portions  of  Oxford, 
Franklin,  and  Somerset  counties,  are 
designated  attainment  for  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone.  The  southern  portions  of 
Oxford,  Franklin,  and  Somerset  counties 
are  presently  designated  nonattainment 
but  have  never  recorded  exceedances  of 
the  ozone  NAAQS  and  are  not  classified 
under  the  Clean  Air  Act.  The  Hancock 
and  Waldo  County  Area  is  classified  as 
marginal  nonattainment  under  the  Clean 
Air  Act  but  presently  has  air  quality 
better  than  Uie  NAAQS  for  ozone. 
However,  each  of  the  counties  for  which 
Maine  is  seeking  an  exemption  is  within 
the  OTR.  For  areas  within  the  OTR,  the 
appUcation  of  NOx  requirements  under 
the  Clean  Air  Act  may  be  limited  if  it 
is  shown  that  additional  NOx 
reductions  are  excess  to  attainment 
needs  throughout  the  region.  EPA 
believes,  in  the  case  of  these  counties  at 
the  northern  extremity  of  the  OTR,  that 
NOx  requirements  can  be  waived 
because  the  State  has  submitted  an 
acceptable  demonstration  that 
additional  reductions  beyond  what  the 
State  regulations  provide  for  are  not 
necessary  for  nonattainment  areas  in  the 
State  to  attain,  and  because  emissions 
bom  these  areas  are  not  contributing  to 
the  ozone  nonattainment  problem  for 
any  other  area  in  the  OTR,  are  also  not 
necessary  for  purposes  of  showing 
future  attainment  anywhere  in  the  OTR. 
Maine  has  made  this  showing  through 
extensive  air  modeling  trajectory 
analyses. 

Scope  of  Exemptions 

If  the  EPA  Administrator  determines, 
under  Section  182(f)  of  the  Act,  that 
additional  reductions  of  NOx  are  excess, 
the  area  at  issue  shall  automatically  (i.e.. 


a  State  would  not  need  to  submit  an 
exemption  request  for  each  requirement) 
be  exempt  from  the  following 
requiremoits  (as  appUcable):  the  NOx- 
related  general  conformity  provisions, 
the  NOx-related  transportation 
conformity  provisions  in  40  CFR 
51.436-51.440  and  40  CFR  93.122- 
93.124  ("build/  no-build  test"),  NOx 
RACT,  and  nonattainment  area  NSR  for 
new  sources  and  modifications  that  are 
major  for  NOx.  Additionally,  NOx 
emission  reductions  would  not  be 
required  of  an  enhanced  automobile 
Inspection  and  maintenance  (I/M) 
program.  Because  I/M  is  not  required  by 
the  Act  in  Northern  Maine,  EPA's  action 
on  this  request  has  no  impact  on  I/M 
requirements. 

Transportation  Confonnity 

The  transportation  conformity  rule, 
entitled  "Criteria  and  Procedures  for 
Determining  Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act,"  was  published  in  the  November 
24,  1993  Federal  Register  (58  FR 
62188).  The  rule  was  promulgated 
under  section  176(c)(4)  of  the  Act. 

The  transportation  conformity  rule 
requires  emissions  analysis  of  motor 
vehicle  NOx  emissions  for  ozone 
nonattainment  and  maintenance  areas 
in  order  to  determine  the  confonnity  of 
transportation  plans  and  programs  to 
state  implementation  plan  requirements. 
This  analysis  must  demonstrate  that  the 
NOx  emissions  which  would  result  from 
the  transportation  system  if  the 
proposed  transportation  plan  and 
program  were  implemented  are  within 
the  total  allowable  level  of  NOx 
emissions  from  highway  and  transit 
motor  vehicles  as  identified  in  a 
submitted  or  approved  attainment 
demonstration  or  maintenance  plan. 

Until  an  attainment  demonstration, 
fifteen-percent  rate-of-progress  plan  (if 
applicable),  or  maintenance  plan  is 
approved  by  EPA,  the  emissions 
analysis  of  the  transportation  system 
must  also  satisfy  the  "build/no-build" 
test.  That  is,  the  analysis  must 
demonstrate  that  emissions  from  the 
transportation  system,  if  the  proposed 
transportation  plan  and  program  were 
implemented,  would  be  less  than  the 
emissions  from  the  transportation 
system  if  only  the  previous  applicable 
transportation  plan  and  program  were 
implemented.  Furthermore,  the  regional 
emissions  analysis  must  show  that 
emissions  from  the  transportation 
system,  if  the  transportation  plan  or 
program  were  implemented,  would  be 
lower  than  1990  levels. 
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The  tzansportfltion  confbnnity  rules 
provide  for  an  e^temptioo  from  these  so 
called  "build/noibaud"  requirements 
with  respect  to  UOx  if  the  Administrator 
determines  that  additional  reductions  of 
NOx  would  not  Qontiibute  to  attaindiait 
of  the  ozone  NAAQS.  However,  all  other 
NOx  provisions  |i  the  transportation 
conformity  rule  would  apply,  including 
the  requirement  for  consistency  with  the 
NOx  motcff  vehidle  emissions  budget  in 
a  submitted  ctmth)!  strategy  state 
implementation  plan,  or  an  approved 
maintenance  plaa. 

The  areas  addi^ssed  in  today's  action 
are  not  required  |o  submit  a  control 
strategy  implonentation  plan  revision 
(i.e..  an  attaimnent  demonstration  or 
15%  RFP  plan).  Further,  only  a  porticm 
of  these  areas  are  required  to  satisfy  the 
"build/  no-build  test."  A  section  182(f) 
exemption  would  relieve  this 
requirement  for  NOx  for  these  areas,  but 
once  any  mainteiance  plan  is  approved 
by  EPA,  consistency  with  the  NChc 
budget  would  beirequired. 

General  Conformity 

The  graeral  conformity  rule,  entitled 
"Determining  Cotiformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans,"  was  published 
in  the  Federal  Register  on  November  30, 

1993  (58  FR  632|4).  The  rule  was 
promulgated  uncjer  section  176(c)(4)  of 
the  Act.  The  general  conformity  rule 
provides  for  an  ejcemption  from  NOx 
requirements  if  tl^e  area  has  been 
exempted  under  section  182(f)  of  the 
Act. 

n.  Criteria  for  Eijalnation  of  Section 
182(f)  Exemptioii  Requests 

The  criteria  esteblished  for  the 
evaluation  of  an  exemption  request  from 
the  Section  182(f)  requirements  are  set 
forth  in  2  memcnanda  from  John  S. 
Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards,  dated  May  27, 

1994  and  Februaly  8, 1995,  both  entitled 
"Section  182(f)  Nitrogen  Oxides  (NOx) 
Exemptions — Refised  Process  and 
Criteria."  Additional  guidance  is 
provided  in  a  do<^iunent  entitled 
"Guideline  for  Determining  the 
Applicability  of  Nitrogen  Oxides 
Requirements  Uqder  Section  182(f)," 
dated  December  1993,  from  EPA,  Office 
of  Air  Quality  Planning  and  Standards, 
Air  Quality  Management  Division. 

m.  State  Submittal 

On  September  7, 1995,  the  State  of 
Maine  submittedjan  exemption  request 
from  the  requirements  contained  in 
Section  182(f)  of  the  Clean  Air  Act  (Act) 
for  the  Northern  Maine  area 
(specifically,  Oxford,  Franklin, 
Somerset,  Piscataquis,  Penobscot, 


Washington,  Aroostook,  Hancock  and 
Waldo  Counties).  This  exemption 
request  is  based  on  a  demonstration  that 
nitrogen  oxides  (NOx)  emissions  in  this 
area  are  not  impacting  Maine's  moderate 
nonattainment  areas  or  other 
nonattainment  areas  in  the  Ozone 
Transport  Region  (OTR)  during  times 
when  elevated  ozone  levels  are 
monitored  in  those  areas.  As  such, 
additional  reductions  in  NOx  emissions 
from  these  9  coimties,  that  is,  NOx 
reductions  beyond  what  the  state 
regulations  conteonplate  providing  for, 
as  explained  further  below,  are  not 
necessary  for  nonattainment  areas  in  the 
State  to  attain,  and,  are  also  not 
necessary  for  attainment  purposes 
anywhere  in  the  OTR.  Under  these 
circumstances,  as  section  182(f)(2) 
provides,  such  additional  reductions 
may  be  waived  as  excess  reductions. 
While  Maine  generally  is  requesting  an 
exemption  from  applicable  NOx 
requirements  for  this  9  coimty  area,  it 
has  requested  a  limited  exemption  from 
NOx  control  measure  requirements  that 
apply  for  existing  stationary  sources  in 
these  areas.  Maine  has  requested  that 
EPA  combine  its  approval  of  the 
exemption  request  with  its  approval  of 
NOx  controls  for  existing  stationary 
sources  in  the  Northern  Maine  area 
previously  submitted  to  EPA  on  August 
5, 1994.  In  approving  this  NOx 
exemption  request,  fPh  considered  the 
impact  of  the  limited  exemption  from 
NOx  requirements  for  existing  sources. 
EPA  is  approving  this  action  because, 
under  section  182(f)(2),  EPA  has 
determined  that  additional  NOx 
reductions  from  these  areas  would  be 
excess. 

IV.  Analysis  of  State  Submittal  and 
Supporting  Material 

EPA  has  reviewed  the  material 
submitted  by  the  State  of  Maine  in 
support  of  this  request.  As  mentioned 
above,  these  areas  are  presently 
monitoring  attainment  of  the  National 
Ambient  Afr  Quality  Standard  (NAAQS) 
for  ozone.  For  ozone,  an  area  is 
considered  to  be  monitoring  attainment 
of  the  NAAQS  if  there  are  no  violations, 
as  determined  in  accordance  with  40 
CFR  Part  50.9,  based  on  quality  assured 
monitoring  data  from  three  complete 
consecutive  calendar  years.  A  violation 
of  the  ozone  NAAQS  occurs  when  the 
expected  number  exceedances  per  year 
(over  a  three  year  period)  is  greater  than 
1.0.  An  exceedance  occius  when  the 
daily  maximum  hourly  ozone 
concentration  equals  or  exceeds  0.125 
parts  per  million  (ppm).  Only  Hancock 
and  Waldo  Counties,  which  is  a 
marginal  nonattainment  area,  were 
classified  under  the  Clean  Air  Act,  as 


amended  in  1990.  This  area  has  only 
measiued  a  single  exceedance  of  the 
standard  since  1992. 

Thus,  the  annual  average  expected 
exceedances  in  the  latest  three  jrear    s 
period  is  less  than  1.0  and  the  entire 
area  is  meeting  the  air  quality  standard 
for  ozone.  In  order  for  the  Hancock  and 
Waldo  Coimties  area  to  be  redesignated 
to  attaimnent,  EPA  will  need  to  take 
action  on  a  redesigiuition  request, 
including  a  maintenance  plan. 

A  more  detailed  siunmary  of  the 
ozone  monitoring  data  for  both  areas  is 
provided  in  the  EPA  technical  support 
document  prepared  for  this  action. 

V.  Air  Trajectory  Analyses 

Maine  prepared  trajectory  analyses  for 
each  day  when  the  ozone  standard  was 
exceeded  in  either  New  Hampshire  or 
Maine.  Additionally,  Maine  prepared 
detailed  statistical  trajectory  analyses 
for  many  days  based  on  ozone  monitors 
just  southwest  of  this  9  coimty  area. 
Hundreds  of  data  points  were  analyzed, 
and  this  effort  will  be  described  in  more 
detail  below. 

Modeling 

EPA  has  performed  extensive  afr 
quality  modeling  throughout  the 
Northeast  for  the  past  several  years 
utilizing  the  regional  oxidant  model 
(ROM).  This  modeling  domain  covers 
virtually  all  of  northern  Maine. 
Essentially,  all  ROM  analyses  have 
shown  no  actual  or  predicted 
exceedances  in  this  9  county  area, 
which  is  northeast  of  the  remainder  of 
the  OTR.  (It  should  be  noted  that 
exceedances  were  predicted  in  the 
coastal  portions  of  Waldo,  Hancock,  and 
Washington  Counties  in  1987  and  1988, 
and,  during  this  timeframe,  exceedances 
were  actually  measured  in  Hancock  and 
Waldo  Coimties  forming  the  basis  for 
their  designation  as  marginal  ozone 
nonattaiiunent  areas.  No  exceedances 
were  measured  in  Washington  County. 
However,  since  1992,  only  Hancock 
County  has  measured  a  single 
exceedance  of  the  standard.  Given  these 
analyses,  and  the  direction  of  the  ozone 
"plume,"  it  is  reasonable  to  expect 
negligible  contribution  from  these  areas 
to  the  overall  ozone  nonattainment 
situation  in  the  OTR.) 

However,  ROM  modeling  analyses  are 
not  intended  to  actually  predict 
attainment  or  nonattainment.  EPA 
guidance  requires  more  extensive 
modeling  using  photochemical  grid 
modeling  in  most  areas.  While  this  more 
sophisticated  modeling  is  technically 
not  required  anywhere  in  Maine,  in 
concert  with  Coimecticut, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont,  extensive  analyses 


are  being  performed  utilizing  the  urban 
airshed  model  (UAM).  The  EPA  UAM 
modeling  guideline  requires  that 
modeling  domains  be  sufficiently  large 
to  analyze  the  effects  of  ozone  and 
ozone  precursors  throughout  the  entire 
area  of  concern.  Based  on  extensive 
analyses,  including  ROM  results,  EPA 
agreed  that  the  UAM  modeling  domain 
would  not  even  cover  the  vast  majority 
of  this  9  county  area  (it  does  include  a 
portion  of  Oxford  county  based  simply 
on  the  geographical  shape  of  the  county 
and  the  size  of  the  domain). 
Consequendy,  the  UAM  modeling  does 
not  reflect  the  effects  of  ozone  and 
ozone  precursors  from  the  northern 
Maine  area.  On  the  other  hand,  the 
determination  that  the  northern  Maine 
area  could  be  excluded  from  the 
modeling  domain  reflects  the  degree  of 
certitude  that  ozone  precursor 
reductions  from  this  area  would  not 
play  a  significant  role  in  the  process  of 
attaining  the  ozone  standard  in  the  OTR 

The  "Back  Trajectory  Analyses"  and 
the  "Receptor  Oriented  Analyses" 
include  the  most  substantive  technical 
portion  of  the  September  7, 1995  NOx 
exemption  request  and  are  described 
below. 

Back  Trajectory  Analyses 

Trajectories  are  the  path  of  an  air 
mass  over  time;  back  trajectories  trace 
the  path  of  an  air  mass  back  in  time  to 
determine  the  origin  of  that  afr  mass. 
The  trajectory  analyses,  which  use  the 
HY-SPLIT  trajectory  model,  show  that 
for  the  ozone  monitoring  sites  chosen, 
(Port  Clyde.  ME;  Rye.  NH;  Bennington, 
VT;  and  Bridgeport.  CT)  the  back 
trajectories  do  not  pass  over  northern 
Maine  and  demonstrate  that  northern 
Maine  caimot  be  a  source  region  for 
ozone  on  days  with  elevated  ozone 
levels.  (Sites  were  chosen  to  represent  a 
variety  of  locations  throughout  New 
England.)  Trajectories  were  performed 
for  every  day  that  the  monitor  of  interest 
exceeded  0.10  ppm  (at  3:00  pm) 
between  1989  and  1993.  Occasionally, 
some  of  these  back  trajectories  (i.e., 
those  based  on  Port  Clyde  monitored 
readings)  pass  over  extreme  western 
Maine,  specifically  Oxford  County. 
Based  on  the  small  amount  of  emissions 
emitted  from  Oxford  County,  it  is 
unlikely  that  Oxford  County  plays  any 
measurable  role  in  the  ozone  found  in 
Port  Clyde  on  days  that  Port  Clyde 
exceeded  0.12  ppm. 

Furthermore,  EPA  feels  that  the  HY- 
SPLIT  model,  in  this  appUcation  in 
Maine,  has  a  slight  westerly  bias  in  its 
back  trajectory  approach  over  what  the 
true  low-levei/surface  back  trajectory  is 
on  days  with  high  ozone  potential. 
Given  this,  it  is  probable  that  Oxford 


County  emissions  do  not  even  pass  over 
Port  Gyde  on  the  days  in  question.  This 
westerly  bias  is  caused  by  HY-SPLTT's 
reliance  on  the  Nested  Grid  Model 
(NC^4)  winds  which  are  almost 
exclusively  upper-afr  winds,  not  surface 
winds.  The  technical  support  for  this 
effort  describes  this  phenomenon  in 
more  detail,  and  can  be  found  in  the 
docket  for  this  action.  Nevertheless,  the 
back  trajectory  work  Maine  has 
perfomrad  does  show  that  a  NOx 
exemption  for  the  9  counties  is  justified. 

Receptor  Oriented  Analyses 

The  receptor  analyses,  also  part  of 
Maine's  technical  support,  is  just  a 
different  way  of  looldng  at  back 
trajectories  from  the  HY-SPIJT  model. 
The  NOx  exemption  request  states: 
"Residence  time  analysis  performed  for 
these  ozone  monitoring  sites  involves 
taking  a  large  number  of  individual 
back-trajectories  from  a  site  and 
examining  the  statistical  relationship 
between  the  ozone  monitored  at  the  site 
and  the  location  along  each  back- 
trajectory."  The  analysis  goes  on  to  state 
that  although  the  technique  has  been 
shown  to  work  with  non-chemically 
reactive  afr  pollutants,  it  may  not 
perform  as  well  with  ozone. 
Nevertheless,  the  exemption  request 
provides  that:  "the  teclmique  does 
indicate  the  primary  directional  biases 
from  which  regioncd  scale  afr  mass 
transport  may  be  suspected." 

The  receptor  oriented  analysis  also 
shows  that  the  9  county  NOx  exemption 
area  contributes  much  less  "ozone"  to 
southern  and  coastal  Maine  (Gardiner 
and  Port  Clyde]  than  do  other  areas  to 
the  west  and  south.  First,  Maine 
performed  analyses  which  show  the 
upwind  locations  of  afr  masses  3-7 
hours  prior  to  ozone  concentrations 
exceeding  0.040  ppm  at  either  Gardiner 
or  Port  Clyde,  Maine  from  1989  to  1993. 
Next,  they  ran  25  hour  back  trajectories 
for  every  day  in  which  an  afr  mass 
passed  over  different  portions  of  New 
England  from  1989  to  1993.  Analysis  of 
these  graphical  depictions  supports 
Maine's  contention  that  these  northern 
coimties  do  not  contribute  to  elevated 
ozone  levels  in  Maine,  or  elsewhere  in 
the  OTR.  These  two  types  of 
meteorological  analyses  support  Maine's 
exemption  request  essentially  by 
demonstrating  that  emissions  from  these 
areas  do  not  generally  pass  over  any 
other  part  of  the  OTR  on  days  when 
even  moderate  levels  of  ozone  are 
measured. 

VI.  Maine's  NOx  Rules 

On  August  5, 1994,  the  Maine 
Department  of  Environmental  Protection 
(DEP)  submitted  to  EPA,  Chapter  138  of 


the  Maine  DEP's  regulations, 
"Reasonably  Available  Control 
Technology  for  Facihties  that  Emit 
Nitrogen  Oxides,"  for  inclusion  into  the 
State  Implementation  Plan  (SIP).  On 
September  7, 1995,  the  Maine  DEP 
submitted  a  request  to  the  EPA  to  grant 
a  limited  exemption  from  the 
requirements  of  NOx  RACT  for  facilities 
located  in  the  non-moderate  areas  of  the 
State  (these  9  counties).  In  its  NOx 
exemption  request,  Maine  requested 
that  EPA  approve  the  appropriate 
portions  of  Chapter  138  in  combination 
with  approving  the  exemption.  At  this 
time,  EPA's  action  on  the  NOx  control 
rule  submittal  is  solely  for  the  9  county 
area.  Thus,  EPA  is  approving  Chapter 
138  only  as  it  applies  to  the  9  county 
area  in  Maine. 

Although  EPA  agrees  that  Chapter  138 
sets  enforceable  conditions  which  will 
achieve  a  level  of  NOx  control,  EPA  is 
not  evaluating  these  standards  set  in 
Chapter  138  as  to  whether  or  not  they 
represent  RACT  for  all  of  the  emission 
units  located  in  these  9  coimties.  EPA 
is  also  not  evaluating  this  rule  in  regard 
to  the  requirements  for  the  remaining  7 
counties  in  Maine.  While  EPA's 
preliminary  analysis  suggests  that  this 
level  of  control  does  not  represent 
RACT  for  these  9  counties,  EPA  will  be 
taking  formal  action  on  the  rule  as  it 
pertains  to  the  remaining  7  counties  at 
a  later  date.  Based  on  the  analysis 
prepared  as  part  of  the  Umited 
exemption  request,  EPA  has  determined 
that  NOx  reductions,  beyond  what  is 
required  by  Chapter  138  for  facilities  in 
the  non-moderate  areas,  are  not 
necessary  for  purposes  of  showing 
future  attainment  in  the  Maine  moderate 
nonattainment  areas  or  any  areas  in  the 
OTR  hi  EPA's  NOx  Supplement  to  the 
General  Preamble  for  implementing 
nonattainment  requirements,  EPA  noted 
that  states  remain  free  to  reduce  NOx 
emissions  for  a  variety  of  reasons.  57 
Fed.  Reg.  55621,  55627  (Nov.  25, 1992). 
As  long  as  EPA  detennines  that  these 
NOx  reductions  are  not 
counterproductive  or  will  not  delay 
ozone  attaiiunent,  EPA  will  approve 
them  into  the  SIP.  There  is  no  evidence 
that  the  NOx  reductions  from  Chapter 
138  are  counterproductive,  and  the 
conclusion  of  the  demonstration 
supporting  the  exemption  request  is  that 
additional  NOx  reductions  from  this 
area  are  not  necessary  for  purposes  of 
attainment  anywhere  in  the  OTR. 
Therefore,  although  EPA  is  making  no 
formal  judgement  as  to  whether  this 
level  of  control  is  RACT,  EPA  believes 
that  the  controls  required  by  Chapter 
138  in  the  9  non-moderate  counties  will 
strengthen  the  SIP. 
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As  stated  above,  the  analysis 
contained  in  tlie  State's  limited 
exemption  request  assumes  that 
reductions  beyoitd  those  required  by 
Chapter  138  in  tl|e  non-moderate  areas 
are  not  necessarji  Ibr  purposes  of 
attainment  for  eifhw  the  moderate 
nonattainment  a^sas  or  other  states  in 
the  OTR.  Therefdre,  emission  reductions 
achieved  from  units  operating  at  rates 
below  the  limitatfons  of  Qiapter  138  in 
this  9  county  aret  cannot  be  considered 
creditable  for  thef  purpose  of  facilities 
complying  with  either  New  Source 
Review  oCbetting  or  NOx  RACT 
requirements  at  ftcilities  located  in  the 
moderate  nonattainment  areas  (see  the 
TSO  prepared  fov  this  action  for 
additional  details)- 

Vn.  New  Source  Review 

EPA  is  not  taldhg  action  on  Maine's 
New  Source  Revew  rule  in  this 
rulemaking.  Hoover,  in  a  separate 
action,  EPA  is  proposing  to  approve 
revisions  to  Maii^'s  New  Soiuce 
Review  rules.  These  revisions  include 
an  exemption  provision  for  major  new 
sources  or  major  piodifications  of  NOx- 
This  provision  states  that  lowest 
achievable  emission  rate.(LAER)  and 
ofisets  for  NOx  siall  not  apply  in  those 
areas  that  have  r«|ceived  an  exemption 
from  the  EPA  unier  Section  182(f)  of 
theCAA.  . 

Vm.  Withdrawal  of  the  Exemptions 

Continuation  of  the  Section  182(f) 
exemptions  granted  herein  is  based  on 
the  demonstration  that  NOx  emissions 
in  this  area  are  not  impacting  Maine's 
moderate  nonattafinment  areas  or  other 
nonattainment  areas  in  the  Ozone 
Transport  Regioq  (OTR)  during  times 
when  elevated  oaone  levels  are 
monitored  in  thofe  areas.  If  future  air 
quality  analyses  demonstrate  that 
additional  NOx  controls  are  necessary 
and  the  exemption  should  no  longer 
apply,  EPA  will  provide  notice  to  the 
public  in  the  Fetwral  Register.  A 
determination  th^t  the  NOx  exemption 
no  longer  applies;  would  mean  that  the 
NOx  NSR  and  thf  NOx-related  general 
conformity  provi|ions  (see  58  FR  63214) 
would  immediately  be  applicable.  For 
the  marginal  and  below  ozone 
nonattainment  aieas  addressed  by 
today's  action,  rescinding  this  section 
182(f)  exemption!  would  no  longer 
relieve  the  transportation  conformity 
requirements  of  ^  CFR  51-436-51.440 
and  40  CFR  93.1^2-93.124  for  NOx  (see 
60  FR  44795).  ThiB  requirement  for  NOx 
RACT  would  also  be  appUcable,  with  a 
reasonable  time  provided  as  necessary 
to  allow  major  stationary  sources  subject 
to  the  RACT  reqitirements  to  purchase, 
install  and  operate  the  required 


controls.  The  EPA  believes  that  the  State 
may  provide  sources  a  reasonable  time 
period  after  the  EPA  determination  to 
actually  meet  the  RACT  emission  limits. 
The  EPA  expects  such  time  period  to  be 
as  expeditious  as  practicable,  but  in  no 
case  longer  than  24  months. 

K.  Miscellaneous  Topics 

Comments  From  Parties  Interested  in 
Previous  NOx  Exemptions 

An  adverse  comment  letter  has  been 
previously  submitted  by  three 
enviroiunental  groups  and  contained 
generic  comments  objecting  to  the  EPA's 
general  policy  on  NOx  exemptions.  The 
three  environmental  groups  who 
submitted  the  generic  comments 
requested  that  these  comments  be 
included  in  each  EPA  rulemaking  action 
on  NOx  exsmption  requests.  While 
some  of  the  comments  are  not  entirely 
relevant  to  this  action,  we  have 
responded  to  them  in  an  effort  to  be 
complete.  EPA  is  treating  these 
comments  as  part  of  the  administrative 
record  for  this  action,  and  they  may 
serve  as  the  basis  for  a  challenge  to  this 
final  action  without  being  resubmitted 
to  the  Agency  in  response  to  the 
proposed  rule. 

Comment 

In  the  past,  commenters  argued  that 
NOx  exemptions  are  provided  for  in  two 
separate  parts  of  the  Act,  in  sections 
182(b)(1)  and  182(f).  Because  die  NOx 
exemption  tests  in  sections  182(b)(1) 
and  182(f)(1)  include  language 
indicating  that  action  on  such  requests 
should  take  place  "when  [EPA] 
approves  a  plan  or  plan  revision,"  these 
commenters  conclude  that  all  NOx 
exemption  determinations  by  the  EPA, 
including  exemption  actions  taken 
imder  the  petition  process  established 
by  section  182(f)(3),  must  occur  dtuing 
consideration  of  an  approvable 
attainment  or  maintenance  plan,  unless 
the  area  has  been  redesignated  as 
attainment.  The  commenters  also  argue 
that  even  if  the  petition  procedures  of 
section  182(f)(3)  may  be  used  to  reUeve 
areas  of  certain  NOx  requirements, 
exemptions  frcm  the  NOx  conformity 
requirements  must  follow  the  process 
provided  in  section  182(b)(1),  since  this 
is  the  only  provision  expliciUy 
referenced  by  section  176(c),  theAct's 
conformity  provisions. 

Response 

Section  182(f)  contains  very  fiew 
details  regarding  the  administrative 
procedures  for  acting  on  NOx 
exemption  requests.  The  absence  of 
specific  guidelines  by  Congress  leaves 
the  EPA  with  discretion  to  establish 


reasonable  procedures  consistent  with 
the  requirements  of  the  Administrative 
Procedure  Act  (APA). 

The  EPA  disagrees  with  the 
commenters  regarding  the  process  tot 
considering  NOx  exemption  requests 
under  section  182(f),  and  instead 
believes  that  sections  182(f)(1)  and 
182(f)(3)  provide  independent 
procedures  by  which  tiie  EPA  may  act 
on  NOx  exemption  requests.  The 
language  in  section  182(f)(1),  t^ch 
indicates  that  the  EPA  should  act  on 
NOx  exemptions  in  conjunction  with 
action  on  a  plan  or  a  plan  revision,  does 
not  appear  in  section  182(f)(3).  While 
section  182(f)(3)  references  section 
182(f)(1),  the  EPA  beUeves  that  this 
reference  encompasses  only  the 
substantive  tests  in  paragraph  (1)  [and 
by  extension,  paragraph  (2)],  not  die 
procediu^l  requirement  that  the  EPA  act 
on  exemptions  only  when  acting  on 
State  Implementation  Plans  (SIPs). 
Additionally,  section  182(f)(3)  provides 
that  "person[s]"  [which  section  302(e) 
of  the  Act  defines  to  include  States]  may 
petition  for  NOx  exemptions  "at  any 
time,"  and  requires  the  EPA  to  make  its 
determination  within  six  months  of  the 
petition's  submission.  These  key 
differences  lead  EPA  to  believe  that 
Congress  intended  the  exemption 
petition  process  of  paragraph  (3)  to  be 
distinct  and  more  expeditious  than  the 
longer  plan  revision  process  intended 
under  paragraph  (1). 

With  respect  to  major  stationary 
sources,  section  182(f)  requires  States  to 
adopt  NOx  RACT  and  NSR  rules,  tmless 
exempted.  These  rules  were  generally 
due  to  be  submitted  to  the  EPA  by 
November  15, 1992.  Thus,  in  order  to 
avoid  the  CAA  sanctions,  areas  seeking 
a  NOx  exemption  would  have  needed  to 
submit  this  exemption  request  for  EPA 
review  and  rulemaking  action  several 
months  before  November  15, 1992.  In 
contrast,  the  CAA  specifies  that  the 
attainment  demonstrations  were  not  due 
until  November  1993  or  1994  (and  EPA 
may  take  12  to  18  months  to  approve  or 
disapprove  the  demonstrations).  For 
marginal  ozone  nonattainment  areas 
(subject  to  NOx  NSR),  no  attainment 
demonstrations  are  called  for  in  the 
CAA.  For  areas  seeking  redesignation  to 
attaimnent  of  the  ozone  NAAQS,  the 
CAA  does  not  specify  a  deadline  for 
submittal  of  maintenance 
demonstrations  (in  reaUty,  EPA  would 
generally  consider  redesignation 
requests  without  accompanyii^ 
maintenance  plans  to  be  unacceptable). 
Clearly,  the  CAA  envisions  the 
submittal  of  and  EPA  action  on  NOx 
exemption  requests,  in  some  cases,  prior 
to  submittal  of  attainment  or 
maintmance  demonstrations.  It  is 


important  to  note  that  none  of  these 
areas  in  Maine  even  needed  to  sulnnit 
attainment  demonstraticms. 

With  respect  to  the  comment  that 
section  182(b)(1)  is  the  appropriate 
authority  for  granting  interim-period 
transportation  conformity  NOx 
exemptions,  EPA  agrees  with  the 
commentos  and  has  pubUshed  an 
interim  final  rule  that  changes  the 
transportation  conformity  rule's 
reference  from  section  182(f)  to  section 
182(b)(1)  as  the  correct  authority  imder 
the  Act  for  waiving  the  NOx  build/no- 
build  and  less-than-1990  emissions  tests 
for  certain  areas,  (see  60  FR  44795) 
However,  EPA  also  notes  that  section 
182(b)(1),  by  its  terms,  only  applies  to 
moderate  and  above  ozone 
nonattainm«it  areas.  Consequentiy, 
EPA  behoves  that  the  interim-reductions 
requirements  of  section  176(c)(3)(A)(iii), 
and  hence  the  authority  provided  in 
section  182(b)(1)  to  grant  reUef  from 
those  interim-reduction  requirements, 
apply  only  with  respect  to  those  areas 
that  are  subject  to  section  182(b)(l].  EPA 
intends  to  continue  to  apply  the 
transportation  conformity  rule's  build/ 
no-build  and  less-than-1990  emissions 
teste  for  purposes  of  implementing  the 
requirements  of  section  176(c)(1),  and 
EPA  intends  to  continue  to  provide 
rehef  from  those  requirements  imder 
section  182(f).  In  addition,  because 
general  federal  actions  are  not  subject  to 
section  176(c)(3)(A)(iii),  which 
exphcitiy  references  section  182(b)(1), 
EPA  will  also  continue  to  offer  relief 
imder  section  182(f)(3)  from  the 
applicable  NOx  requirements  of  the 
general  conformity  rule. 

In  order  to  demonstrate  conformity, 
transportation-related  federal  actions 
that  are  taken  in  ozone  nonattainment 
areas  not  subject  to  section  182(b)(1) 
and,  hence,  not  subject  to  section 
176(c)(3)(A)(iii)  must  still  be  consistent 
with  the  criteria  specified  under  section 
176(c)(1).  Specifically,  these  actions 
must  not,  with  respect  to  any  standard, 
cause  or  contribute  to  new  violations, 
increase  the  frequency  or  severity  of 
existing  violations,  or  delay  attainment. 
In  addition,  such  actions  must  comply 
with  the  relevant  requirements  and 
milestones  contained  in  the  appUcable 
state  implementation  plan,  such  as 
reasonable  further  progress  schedules, 
assumptions  specified  in  the  attainment 
or  maintenance  demonstrations, 
numerical  emission  limits,  or 
prohibitions.  EPA  beheves  that  the 
build/no-build  and  less-than-1990 
emissions  tests  provide  an  appropriate 
basis  for  such  areas  to  demonstrate 
compliance  with  the  above  criteria. 

As  noted  earlier,  EPA  intends  to 
continue  to  offer  rehef  under  section 


182(f)  from  the  interim  NOx 
requirements  of  the  conformity  rules 
that  would  apply  under  section 
178(c)(1)  for  the  areas  not  subject  to 
section  182(b)(1)  in  the  manner 
described  above.  EPA  beUeves  this 
approach  is  consistent  both  with  the 
way  NOx  requirements  in  ozone 
nonattainment  areas  are  treated  under 
the  Act  generally,  and  under  section 
182(f)  in  particular.  The  basic  approach 
of  the  Act  is  that  NOx  reductions  should 
apply  when  beneficial  to  an  area's 
attainment  goals,  and  should  not  apply 
when  unhelpful  or  counterproductive. 
Section  182(f)  reflects  this  approach  but 
also  includes  specific  substantive  tests 
which  provide  a  basis  for  EPA  to 
determine  when  NOx  requirements 
should  not  apply.  There  is  no 
substantive  difference  between  the 
technical  analysis  required  to  make  an 
assessment  of  NOx  impacts  on 
attainment  in  a  particular  area  whether 
undertaken  with  respect  to  mobile 
source  or  stationary  source  NOx 
emissions.  Moreover,  where  EPA  has 
determined  that  NOx  reductions  will 
not  benefit  attainment  or  would  be 
counterproductive  in  an  area,  the  EPA 
believes  it  would  be  unreasonable  to 
insist  on  NOx  reductions  for  purposes  of 
meeting  reasonable  further  progress  or 
other  milestone  requirements.  Thus, 
even  as  to  the  conformity  requirements 
of  section  176(c)(1),  EPA  beheves  it  is 
reasonable  and  appropriate,  first,  to 
offer  rehef  from  the  appUcable  NOx 
requirements  of  the  general  and 
transportation  conformity  rules  in  areas 
wdiere  such  reductions  would  not  be 
beneficial  and,  second,  to  rely  in  doing 
so  based  on  the  exemption  tests 
provided  in  section  182(f). 

Comment 

Commenters  argue  that  waiver  of  NOx 
control  requirements  is  unlawful  if  such 
a  waiver  would  impede  attainment  and 
maintenance  of  the  ozone  standard  in 
downwind  areas. 

Response 

These  areas  in  Maine  are  generally 
considered  downwind  of  the  remainder 
of  the  United  States.  Maine's  technical 
demonstration  showed  clearly  that  the 
waiver  of  these  controls  wiU  not  impede 
attainment  or  maintenance  of  the 
NAAQS  for  ozone  standard  anywhere. 

Comment 

Comments  were  received  regarding 
the  scope  of  exemption  of  areas  from  the 
NOx  requirements  of  the  confonnity 
rules.  The  commenters  argue  that  such 
exemptions  waive  only  the 
requirements  of  section  182(b)(1)  to 
contribute  to  specific  annual  reductions; 


not  the  requirement  that  conformity 
SIPs  contain  information  showing  the 
maximum  amount  of  motor  vehicle  NOx 
emissions  allowed  under  the 
transportation  confomtity  rules  and, 
similarly,  the  maximum  allowable 
amounts  of  any  such  NOx  emissions 
under  the  general  conformity  rules.  The 
commenters  admit  that,  in  prior 
guidance,  EPA  has  acknowledged  the 
need  to  amend  a  drafting  error  in  the 
existing  transportation  conformity  rules 
to  ensure  consistency  with  motor 
vehicle  emissions  budgets  for  NOx,  but 
want  EPA,  in  actions  on  NOx 
exemptions,  to  expUcitly  affirm  this 
obligation  and  to  also  avoid  granting 
waivers  until  a  budget  controlling  future 
NOx  increases  is  in  place. 

Response 

EPA  has  recently  addressed  this  issue 
through  rulemaking  and  this  rulemaking 
appropriately  reflects  EPA's  position  on 
this  issue,  (see  60  FR  57179) 

Comment 

Commenters  argue  that  the  Act  does 
not  authorize  any  waiver  of  the  NOx 
reduction  requirements  until  conclusive 
evidence  exists  that  such  reductions  are 
counterproductive. 

Response 

EPA  does  not  agree  with  this 
comment  since  it  ignores  the 
Congressional  intent  as  evidenced  by 
the  plain  language  of  section  182(0.  the 
structure  of  the  Title  I  ozone  subpart  as 
a  whole,  and  relevant  legislative  history. 
By  contrast,  in  developing  and 
implementing  its  NOx  exemption 
policies,  EPA  has  sought  an  approach 
that  reasonably  accords  with  that  intent. 
Section  182^,  in  addition  to  imposing 
control  requirements  on  major 
stationary  sources  of  NOx  similar  to 
those  that  apply  for  sources  of  VOC,  also 
provides  for  an  exemption  (or 
limitation)  from  application  of  these 
requirements  if.  under  one  of  several 
tests,  EPA  determines  that  in  certain 
areas  NOx  reductions  would  generally 
not  be  beneficial  towards  attainment  of 
the  ozone  standard.  In  section  182(f)(1), 
Congress  expUcitly  conditioned  action 
on  NOx  exemptions  on  the  results  of  an 
ozone  precursor  study  required  under 
section  185B  of  the  Act.  Because  of  the 
possibility  that  reducing  NOx  in  an  area 
may  either  not  contribute  to  ozone 
attainment  or  may  cause  the  ozone 
problem  to  worsen.  Congress  included 
attenuating  language,  not  just  in  section 
182(f),  but  throughout  Title  I  of  the  Act, 
to  avoid  requiring  NOx  reductions 
where  such  would  not  be  beneficial  or 
would  be  counterproductive.  In 
describing  these  various  ozone 
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provisions,  includl^  section  182(f).  the 
House  Confiarence  Committee  Report 
states  in  the  pertinent  part:  "(T]he 
Committee  includod  a  separate  NCW 
VOC  study  provision  in  section  {185B] 
to  serve  as  the  basis  for  the  various 
findings  contempl^ed  in  the  NOx 
provisions.  The  Coinmittee  does  not 
intend  NOx  reduction  for  reduction's 
sake,  but  rather  as  i  measure  scaled  to 
the  value  of  NOx  reductions  for 
achieving  attainment  in  the  particular 
ozone  nonattainm^t  area."  H.R.  Rep. 
No.  490. 101st  Con|..  2d  Sess.  257-258 
(1990).  ' 

As  noted  in  resp<)nse  to  an  earlier 
comment,  the  command  in  section 
182(f)(1)  that  EPA  Mshall  consider"  the 
185B  report  taken  together  with  the 
timeframe  the  Act  provides  for 
completion  of  the  report  and  for  acting 
on  NOx  exempticmjpetitions  clearly 
demonstrate  that  Congress  believed  the 
information  in  the  completed  section 
185B  report  would  provide  a  sufficient 
basis  for  EPA  to  act  on  NOx  exemption 
requests,  even  abseht  the  additional 
information  that  w^uld  be  included  in 
affected  areas'  attainment  or 
maintenance  demonstrations.  While 
there  is  no  specific  requirement  in  the 
Act  that  EPA  actions  granting  NOx 
exemption  requests  must  await 
"conclusive  eviden(»,"  as  the 
commenters  argue,  there  is  also  nothing 
in  the  Act  to  prevei^  EPA  firom 
revisiting  an  approved  NOx  exemption 
if  warranted  by  additional,  current 
information. 

In  addition,  the  EPA  believes,  as 
described  in  EPA's  pecember  1993 
guidance,  that  section  182(f)(1)  of  the 
Act  provides  that  the  new  NOSc 
requirements  shall  not  apply  (or  may  be 
limited  to  the  extent  necessary  to  avoid 
excess  reductions]  if  the  Administrator 
determines  that  any  one  of  the  following 
tests  is  met:  ' 

(1)  hi  any  area,  the  net  air  quality 
benefits  are  greater  In  the  absence  of 
NOx  reductions  ftoia  the  soiuces 
concerned;  | 

(2)  hi  nonattainment  areas  not  within 
an  ozone  transport  Region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attairunent  inj  the  area;  or 

(3)  In  nonattainment  areas  within  an 
ozone  transport  region,  additional  NOx 
reductions  would  not  produce  net  ozoiie 
air  quaUty  benefits  )n  the  transport 
reoon. 

Based  on  the  plain  language  of  section 
182(f),  EPA  believes  that  each  test 
provides  an  independent  basis  for  a  full 
or  limited  NOx  exertiption. 

Only  the  first  test  listed  above  is 
based  on  a  showing  that  NOx  reductions 
are  "counter  productive."  If  one  of  the 
tests  is  met  (even  if  another  test  is  failed 
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or  not  applied),  the  section  182(f)  NOx 
requirements  would  not  apply  or.  imder 
the  excess  reductions  provision,  a 
portion  of  these  requiranents  would  not 
apply. 

Processing  NOx  Exemptions 

As  stated  above,  section  182(f) 
contains  very  few  details  regarding  the 
administrative  procedure  for  EPA  action 
on  NOx  exemption  requests.  The 
absence  of  specific  guidelines  by 
Congress  leaves  EPA  with  discretion  to 
establish  reasonable  procediues. 
consistent  with  the  requirements  of  the 
Administrative  Procedure  Act  (APA). 

Although  a  section  182(f)  petition 
may  determine  the  applicabihty  of  SIP 
requirements  pertaining  to  NOx 
emission  reductions  and  controls,  this 
petition  itself  is  not  a  SIP,  nor  must  it 
be  a  revision  to  a  SIP.  Therefore,  a 
petition  is  not  required  to  undergo  a 
pubUc  hearing,  nor  must  a  petition  be 
submitted  by  a  Governor  of  a  State  or 
his  designee.  Tliis  submission  was  made 
by  the  Maine  Commissioner  of  the 
Department  of  Environmental    ' 
Protection.  A  public  hearing  was  not 
held  on  the  September  7, 1995  NOx 
exemption  request 

X.  Final  Action 

The  EPA  is  approving  the  exemption 
request  for  the  Northern  Maine  area 
fi-om  the  Section  182(f)  NOx 
requirements  based  upon  the  evidence 
provided  by  the  State  and  the  State's 
compliance  with  the  requirements 
outlined  in  the  applicable  EPA 
guidance.  This  action  exempts  the 
Oxford,  Franklin.  Somerset.  Pisctitaquis. 
Penobscot,  Washington,  Aroostook, 
Hancock  and  Waldo  counties  from  the 
requirements  to  implement  NOx  control 
measiues  for  existing  stationary  sources 
(other  than  those  controls  specified 
herein),  nonattainment  area  NSR  for 
new  sources  and  modifications  that  are 
major  for  NOx,  the  NOx-related  general 
conformity  provisions,  and  the  NOx- 
related  transportation  conformity 
provisions  in  40  CFR  51.436-51.440  and 
40  CFR  93.122-93.124  ("build/no-build 
test").  If  EPA  determines  based  on 
future  air  quality  analyses  that  NOx 
controls  in  these  areas  are  necessary, 
rulemaking  may  be  initiated  which  may 
mean  that  this  NOx  exemption  no 
longer  appUes.  As  stated  before,  the 
State  of  Maine  requested  only  a  Umited 
exemption  from  NOx  control 
requirements  for  existing  stationary 
sources.  EPA  is  approving  this  level  of 
control  as  strengthening  the  existing 
SIP. 


XI.  Procedural  Background 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic 
and  enviromnental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

XIL  Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
■  that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  Today's  exemption 
does  not  create  any  new  requirements, 
but  allows  suspension  of  the  indicated 
requirements  for  the  life  of  the 
exemption.  Therefore,  because  the 
approval  does  not  impose  any  new 
requirements.  I  certify  that  it  does  not 
have  a  si^ficant  impact  on  any  small 
entities  aHiected.  This  action  also 
approves  certain  controls  already  in 
effect  at  the  State  level,  and,  as  such, 
imposes  no  additional  regulatory 
burden  on  these  facilities. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  February  26, 
1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

Under  Sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 


Through  submission  of  this  NOx 
waiver  request  and  NOx  control 
revisions  to  its  state  implementation 
plan,  the  State  has  elected  to  adopt  the 
program  provided  for  imder  Section  110 
of  the  Clean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  sector  to  perform 
certain  duties.  To  the  extent  that  the 
rules  being  approved  by  this  action  will 
impose  new  requirements,  such  sources 
are  already  subject  to  these  regiilations 
imder  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  tbe  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
mOTe  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Nitrogen  oxides. 
Ozone.  Volatile  organic  compoimds. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 


AuduMitjr:  42  U.S.C  4201-7671q. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Maine  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  December  1, 1995. 
Carol  M.  Bro%inMr. 
Administrator 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sul>part  U — Maine 

2.  Section  52.1020  is  amended  by 
adding  paragraph  (c)(41)  to  read  as 
follows: 

§  52.1020    Identification  of  plan. 

***** 

(c)  *  *  • 

(41)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  August  5,  1994  related  to 


NOx  controls  in  Oxford,  Franklin. 
Somerset,  Piscataquis,  Penobscot, 
Washington,  Aroostook,  Hancock  and 
Waldo  Counties. 

(i)  Incorporation  by  reference. 

(A)  A  Letter  from  the  Maine 
Department  of  Environmental  Protection 
dated  August  5, 1994  submitting  a 
revision  to  the  Maine  State 
Implementation  Plan. 

(B)  Chapter  138  of  the  Maine  DEP's 
regulations,  "Reasonably  Available 
Control  Technology  for  Facilities  that 
Emit  Nitrogen  Oxides"  for  sources  only 
in  Oxford,  Franklin.  Somerset, 
Piscataquis,  Penobscot,  Washington. 
Aroostook,  Hancock  and  Waldo 
Counties  (excepted  portions  include 
Sections  l.A.l.  and  3.B.).  This  rule  was 
effective  August  3, 1994. 

3.  hi  §  52.1031,  Table  52.1031  is 
amended  by  adding  state  citation  138  in 
nvunerical  order  to  read  as  follows: 

§52.f031    EPA-approved  Maine 
regulations. 


TABLE  52.1031.— EPA-APPROVED  RULES  AND  REGULATIONS 


State 
cita- 
tion 


Title/subject 


Date  adopt- 
ed by  State 


Date 


'edby 


Federal 
Register  ci- 
tation 


52.1020 


138  ...    ReasonatJiy  Avaii- 

abie  Control  Tech- 
nology For  Fadlt- 
ties  That  Emit  Ni- 
trogen Oxides. 


8/3/94    December  26.  1995      60  FR 


(c)(41)  Affects  sources  only  In  Oxford,  Franiclin, 

Somerset,  Piscataquis,  Penot)scot, 
Washington,  Aroostook,  Hancock  and 
WaMo  Counties  (excepted  portkxis  of 
rule  include  Sections  1.A.I.  and  3.B.). 


4.  Section  52.1023  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  52. 1 023    Control  strategy:  Ozone. 

*        •        *        •        • 

(c)  Approval.  EPA  is  approving  an 
exemption  request  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  September  7, 1995,  for  the 
Northern  Maine  area  fi-om  the  NOx 
requirements  contained  in  Section 
182(f)  of  the  Clean  Air  Act.  This 
approval  exempts  Oxford.  Fraxiklin. 
Somerset,  Piscataquis,  Penobscot. 
Washington,  Aroostook,  Hancock  and 
Waldo  Counties  from  the  requirements 
to  implement  controls  beyond  those 
approved  in  §  52.1020(c)(41)  for  major 
sources  of  nitrogen  oxides  (NOx). 
nonattainment  area  new  source  review 
(NSR)  for  new  sources  and 
modifications  that  are  major  for  NOx, 
and  the  applicable  NOx-related 


requirements  of  the  general  and 
transportation  conformity  provisions. 

(FR  Doc.  95-31034  Filed  12-22-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  677 

[Docket  No.  950822211-6291-02;  I.D. 
080395A] 

RIN0648-AD80 

North  Pacific  Fisheries  Research  Plan; 
Amendment  1 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  Amendment  1  to  the  North 
Pacific  Fisheries  Research  Plan 
(Research  Plan).  Regulations 
implementing  Amendment  1  delay  full 
implementation  of  the  Research  Plan 
until  1997  and  establish  1996  observer 
coverage  requirements  for  the  Research 
Plan  fisheries.  This  delay  is  necessary  to 
provide  the  North  Pacific  Fishery 
Management  Council  (Council) 
additional  time  to  address  certain  issues 
presented  by  implementation  of  the 
Research  Plan.  Two  technical 
amendments  also  are  implemented  to 
clarify  provisions  for  refunding  excess 
payments  of  1995  Research  Plan  fee 
assessments  and  to  clarify  1996  observer 
coverage  requirements  for  groundfish 
vessels. 

EFFECTIVE  DATE:  January  1,  1996. 
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I:  Copies  of  the  Observer  Plan 
may  be  obtained!  from  the  Fisheries 
Management  Ditision,  Alaska  Region. 
NMFS.  709  WesI  9tfa  Street.  Juneau.  AK 
99801.  or  P.O.  B<uc  21668,  Juneau.  AK 
99802-1668.  Attii:  Lori  J.  Gravel. 

Copies  of  the  ILesearch  Plan  as  revised 
by  Amendment  i.  the  mvironmental 
assessment/regi4atory  impact  review 
prep>ared  for  the  Research  Plan,  and  the 
final  report  "Establishing  the  Fee 
Percentage  and  Standard  Exvessel  Prices 
for  1995"  may  be  obtained  from  the 
North  Pacific  Finery  Management 
Coimcil,  P.O.  Bok  103136.  Anchorage, 
AK  99510.  I 

Fon  PuirrHER  Mi4raiATioN  contact: 

Susan  Salveson,  IS07-586-7228. 
SUPPLEKKNTARV  MtFOMMTKM: 

Backgroond       i 

Regulations  implementing  the 
Research  Plan  became  effective  October 
6, 1994  (59  FR  46126,  September  6. 
1904).  Since  then,  these  regulations 
have  been  amended  three  times.  The 
first  regulatory  amendment  was 
published  in  the  federal  Register  on 
January  9, 1995  (BO  FR  2344).  to  clarify 
1995  observer  coverage  requirements 
and  revise  the  definition  of  certain 
terms  set  out  imder  §  677.2.  A  second 
regulatory  amendment  was  published 
on  July  5. 1995  (60  FR  34904),  to  require 
vessels  and  shoreside  processors  to 
facilitate  transmission  of  observer  data. 
The  tliird  regulatory  amendment  was 
published  on  August  16, 1995  (60  FR 
42470).  to  revise  1995  observer  coverage 
requirements  for|crab  catcher  vessels 
and  exempt  cert^n  crab  catcher  vessels 
required  to  obtain  observer  coverage 
from  paying  1999  Research  Plan  fees. 

The  Council  requested  that  full 
implementation  <)f  the  Research  Plan  be 
delayed  for  a  1-year  period  to  provide 
additional  time  to  reconsider  certain 
elements  of  the  Research  Plan  that  were 
previously  adopted  by  the  Council.  This 
Council  action  was  developed  during 
the  Coimcil's  April  and  Jime  1995 
meetings,  as  well  as  during  a  May  16, 
1995,  teleconference.  The  Council  also 
expressed  its  intent  to  continue  the  fee 
collection  program  implemented  for 
1995  for  the  remainder  of  the  year,  so 
that  adequate  statt-up  funds  may  be 
collected  for  full  implementation  of  the 
Research  Plan  in  1997. 

A  proposed  ruje  to  delay  full 
implementation  ^f  the  Research  Plan 
was  published  in  the  Federal  Register 
on  September  H,  1995  (60  FR  47142). 
Comments  on  tha  proposed  rule  were 
invited  through  November  6, 1995.  No 
written  conunents  were  received  within 
the  comment  period.  NMFS  received 
oral  comment  on,  the  proposed  delay  of 


the  Research  Plan  during  a  September 
18, 1995.  public  hearing  by 
teleconference.  The  public  hearing 
teleconference  provided  opportunity  for 
pubhc  participation  in  Anchorage.  AK, 
Jimeau,  AK.  Seattle,  WA,  and  Newport, 
OR  Members  of  the  public  participating 
in  the  public  hearing  either  provided  no 
comment  or  endorsed  the  proposed 
delay  of  the  Research  Plan. 

S<M:tion  313(c)(3)  of  the  Magnuson  Act 
requires  that,  within  45  days  of  the  close 
of  the  public  comment  period,  NMFS.  in 
consultation  with  the  Council,  analyze 
the  public  comment  received  and 
publish  final  regulations  for 
implementing  an  amendment  to  the 
Research  Plan.  Consultation  with  the 
Coimcil  was  initiated  at  the  Council's 
September  1995  meeting.  Oral  comment 
received  by  NMFS  and  the  Council 
indicated  widespread  industry  support 
for  the  proposed  delay  of  the  Research 
Plan.  NMFS  received  no  further 
comment  subsequent  to  the  September 
Council  meeting  that  would  require 
further  consultation  with  the  Coimcil. 

NMFS  has  approved  a  1-year  delay  of 
the  full  implementation  of  the  Research 
Plan  under  section  313(c)  of  the 
Magnuson  Act.  Upon  reviewing  the 
Covmcil's  reasons  for  this  delay  and 
conunents  by  the  industry  endorsing 
this  action,  NMFS  has  determined  that 
this  final  rule  is  consistent  with  the 
Magnuson  Act  The  reasons  for  this 
delay  are  discussed  further  in  the 
proposed  rule  (60  FR  47142,  September 
11, 1995). 

Consistent  with  the  Coundl's 
expressed  intent,  NMFS  will  continue  to 
assess  fees  through  early  1996  for  fish 
harvested  and  retained  in  the  Research 
Plan  fisheries  during  1995.  Lacking 
futMie  regulatory  action  to  the  contrary, 
collected  funds  will  be  held  in  an 
interest-bearing  account  and  will  be 
used  to  award  contracts  to  provide 
observers  under  the  Research  Plan 
starting  in  1997.  Adequate  start-up 
funds  will  be  collected  during  1995;  as 
a  result,  Research  Plan  fees  will  not  be 
assessed  for  fish  caught  in  1996. 

The  Coimcil  intends  that  1996 
observer  coverage  levels  remain 
unchanged  from  1995  levels.  These 
observer  coverage  requirements  for  the 
groundfish  and  crab  fisheries  are  set  out 
at  §  677.10(a).  As  in  1995,  participants 
in  the  groundfish  and  crab  Research 
Plan  fisheries  will  be  responsible  for 
making  their  own  arrangements  and 
paying  for  required  observer  coverage. 

The  Council's  intent  to  maintain  1995 
observer  coverage  levels  through  1996 
applies  to  mothership  processor  vessel 
and  shoreside  processor  observer 
coverage  requirements  set  out  in 
regulations  implementing  Amendment 


35  to  the  Fishery  Management  Plan  for 
the  Ckoundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area.  Final 
regulations  implementing  Amendment 
35  are  codified  at  SO  CFR  675.25(b)  and 
are  efiisctive  through  December  31, 
1995.  bi  keeping  with  the  Council's 
intent  to  maintain  1995  observer 
coverage  levels  in  1996,  NMFS  is 
extending  the  effective  date  of  observer 
coverage  requirements  implemented 
imder  Amendment  35  through 
December  31, 1996,  and  includii^  these 
requirements  in  the  1996  Research  Plan 
observer  coverage  requirements  at 
§  677.10(a).  « 

NMFS  notes  that  regulations  at 
§  677.10(g)  set  out  vessel  safety 
requirements  applicable  in  1996  and 
beyond.  No  substantive  changes  to  these 
requirements  are  implemented; 
however,  the  regulatory  text  is  revised 
to  clarify  that  these  requirements  apply 
to  vessels  required  to  carry  observers  in 
1996  under  §  677.10(a). 

NMFS  furdier  notes  that  the  following 
sections  of  the  Observer  Plan  still  will 
be  in  effect  until  full  implementation  of 
the  Research  Plan  in  1997:  (1)  Standards 
of  observer  conduct;  and  (2)  description, 
specifications,  and  work  statement  for 
certified  domestic  observer  contractors, 
including  conflict  of  interest  standards 
for  NMFS-certified  observers  and 
contractors  and  conditions  for 
contractor  and  observer  certification 
revocation.  Copies  of  the  Observer  Plan 
dated  May  1994  are  available  from 
NMFS  (see  ADDRESSES). 

Technical  Amendments 

Two  technical  amendments  are 
implemented  to  clarify  NMFS's  intent 
for  the  Research  Plan  in  1996.  The  first 
technical  amendment  is  necessary  to 
allow  groundfish  and  crab  processors 
that  participate  in  the  1996  Research 
Plan  fisheries  to  receive  a  refimd  for 
costs  of  1995  observer  coverage  up  to  an 
amount  equal  to  the  sum  of  the  fee 
assessments  paid  by  the  processor  for 
retained  catch  during  1995. 
Section  677.6(d)(3){ii)(C)  authorizes 
NMFS  to  refund  excess  payments  of 
1995  Research  Plan  fee  assessments  to 
processors  that  do  not  intend  to 
participate  in  the  Research  Plan 
fisheries  during  the  first  half  of  1996. 
This  provision  assumes  that  a  fee 
assessment  program  would  be  ongoing 
in  1996  and  that  processors 
participating  in  the  1996  Research  Plan 
fisheries  could  be  credited  for  any 
excess  payments  of  their  1995  fee 
assessments  on  their  1996  bills. 
However,  the  final  rule  to  delay  full 
implementation  of  the  Research  Plan 
does  not  authorize  a  fee  assessment 
program  during  1996.  As  a  result. 


regulatory  language  at 
§  677.6(d)(3)(ii)(C)  must  be  removed  so 
that  all  processors  who  are  owed  a 
refund  from  the  1995  fee  assessment 
program  can  be  issued  a  refund 
regaidless  of  whether  they  participate  in 
a  Research  Plan  fishery  during  the  first 
half  of  1996  or  not. 

The  second  technical  amendment  is 
necessary  to  clarify  1996  observer 
coverage  requirements  for  groundfish 
vessels  that  are  set  out  at  §  677.10(a)(1). 
Under  the  general  provisions,  a  catcher/ 
processor  or  catcher  vessel  equal  to  or 
greater  than  60  ft  (18.3  m)  length  overall 
(LOA)  but  less  than  125  ft  (38.1  m)  LOA 
that  is  used  to  participate  for  more  than 
3  fishing  days  in  a  directed  fishery  for 
groundfish  during  a  calendar  quarter 
must  carry  a  NMFS-certified  observer 
during  at  least  30  percent  of  its  fishing 
days  during  that  calendar  quarter.  This 
means  that  if  a  vessel  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  but  less  than 
125  ft  (38.1  m)  LOA  retrieves  fishing 
gear  and  retains  amounts  of  any 
groundfish  species  in  excess  of  the 
maximum  retainable  bycatch  amounts 
specified  in  §§  672.20(g)  or  675.20(h) 
during  more  than  3  days  of  a  calendar 
quarter,  that  vessel  must  carry  a  NMFS- 
certified  observer  for  at  least  30  percent 
of  all  fishing  days  within  that  calendar 
quarter.  A  fishing  day  is  defined  at 
§677,2  as  "a  24-hour  period,  from  0001 
Alaska  local  time  (Alt.)  through  2400 
A.l.t.,  in  which  fishing  gear  is  retrieved 
and  groundfish,  halibut,  or  king  or 
Tanner  crab  are  retained.  Days  during 
which  a  vessel  only  delivers  unsorted 
codends  to  a  processor  are  not  "fishing 
days."  This  final  rule  does  not  change 
these  general  provisions. 

In  addition,  §677. 10(a)(l)(i)  contains 
specific  requirements  that  provide  that, 
in  addition  to  the  general  provisions,  a 
vessel  must  carry  a  NMFS-certified 
observer  during  at  least  one  fishing  trip 
during  the  calendar  quarter  for  each  of 
six  separate  groundfish  categories  in 
which  the  vessel  participates.  These  six 
categories  are  defined  at 
§  677.10(a)(l)(ii);  the  groundfish 
categories  are:  the  pollock  fishery,  the 
Pacific  cod  fishery,  the  sablefish  fishery, 
the  rockfish  fishery,  the  flatfish  fishery, 
and  the  other  species  fishery.  Under 
current  regulations,  participation  in  one 
of  these  fisheries  is  based  on  whether 
the  retained  catch  in  that  fishery,  during 
any  fishing  trip,  constitutes  the 
predominant  catch  of  all  of  the 
groundfish  categories  retained  by  the 
vessel.  These  specific  categories  were 
developed  to  ensure  more  complete 
observer  coverage  of  directed  fishing 
operations  for  groundfish  and  were  not 
intended  to  include  fishing  operations 
that  retained  only  bycatch  amounts  of 


groundfish.  This  provision  was 
intended  to  apply  only  to  directed 
fishing  operations  for  groundfish. 
Nonetheless,  the  actual  language  of  the 
regulation,  plus  recent  regulatory  action, 
increased  confusion  concerning  the 
meaning  of  this  provision.  It  could  be 
argued  that  the  regulations 
implementing  the  individual  fishing 
quota  (IFQ)  program  for  halibut 
inadvertently  changed  the  requirements 
for  observer  coverage  by  increasing  the 
probabihty  that  a  person  fishing  for 
halibut  would  trigger  a  "fishing  day"  for 
groundfish.  The  IFQ  regulations  require 
IFQ  card  holders  to  retain  all  Pacific  cod 
and  rockfish,  consistent  with  the 
maximum  bycatch  amounts  specified 
for  these  species.  All  sablefish  must  be 
retained  on  board  if  a  sablefish  IFQ  card 
holder  is  on  board  the  vessel. 

NMFS  is  implementing  this  technical 
amendment  to  §677.10(aKl)(ii)  to 
clarify  that  the  groundfish  fishery 
categories  subject  to  the  separate 
observer  coverage  requirements  apply 
only  with  respect  to  fishing  operations 
that  constitute  "directed  fishing"  for 
groundfish  as  defined  at  §§  672.2  and 
675.2.  This  change  is  consistent  with 
the  original  intent  of  the  separate 
observer  coverage  requirement,  past 
practice  and  the  common  understanding 
of  the  how  the  separate  observer 
coverage  requirements  are  supposed  to 
be  applied.  It  removes  a  possible 
unintended  effect  of  the  IFQ  regulations. 
To  the  extent  that  this  action  has  any 
substantive  effect,  it  will  relieve  an 
unintended  burden  for  additional 
observer  coverage  that  otherwise  might 
be  imposed  on  fishermen  participating 
in  the  IFQ  program. 

Classification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons 
for  this  certification  were  summarized 
in  the  preamble  to  the  proposed  rule. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

A  delay  of  full  implementation  of  the 
Research  Plan  until  1997  results  in  a  1- 
year  hiatus  of  the  fee  assessment 
program  authorized  under  the  Research 
Plan.  As  such,  this  final  rule  relieves  a 
restriction  and,  pursuant  to  authority  at 
5  U.S.C.  553(d)(1),  the  requirement  for 
a  30-day  delay  in  effective  date  is 
inapplicable.  However,  NMFS  has 
determined  to  make  this  rule  effective 


on  January  1, 1996,  to  coincide  with  the 
start  of  the  1996  fishing  year. 

One  of  the  technical  amendments 
implemented  under  this  action  clarifies 
NMFS'  intent  with  respect  to  issuing 
refunds  of  excess  payments  of  the  1995 
Research  Plan  fee  assessment.  Without 
this  amendment,  processors 
participating  in  a  Research  Plan  fishery 
during  the  first  part  of  1996  would  not 
be  eligible  to  receive  a  reftmd  until 
1997,  when  the  Research  Plan  fee 
assessment  program  would  be 
reinitiated  and  refund  amounts  could  be 
credited  against  1997  billed  fees 
assessments. 

The  second  technical  amendment 
clarifies  1996  groundfish  observer 
coverage  requirements  to  exempt  from 
observer  coverage  those  vessels 
participating  in  a  nongroimdfish  fishery 
and  retaining  bycatch  amounts  of 
groimdfish.  In  that  the  first  technical 
amendment  ensures  that  an  action  that 
would  have  occurred  under  authority  of 
a  regulation  issued  through  notice  and 
conunent  rulemaking  but  for  the  delay 
in  full  implementation  of  the  Research 
plan  does  in  fact  occur  and  that  the 
second  technical  amendment  simply 
clarifies  NMFS  intent  in  an  existing 
regulation,  good  cause  exists,  pursuant 
to  authority  at  5  U.S.C.  553(b)(B).  to 
waive  prior  notice  and  opportunity  to 
comment  on  the  technical  amendments 
as  such  procedure  is  unnecessary. 
Because  the  technical  amendments 
relieve  restrictions,  a  delay  in  the 
effective  date  is  not  necessary  under 
U.S.C.  553(d)(1). 

List  of  Subjects  in  50  CFR  Part  677 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  15, 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  677  is  amended 
as  follows: 

PART  677— NORTH  PACIFIC 
FISHERIES  RESEARCH  PLAN 

1.  The  authority  citation  for  part  677 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §677.6,  paragraph  (d)(3)(ii)(C)  is 
removed,  paragraph  (b)(2)  is 
redesignated  as  paragraph  (b)(3), 
paragraph  (d)(3)(ii)(D)  is  redesignated  as 
paragraph  (d)(3)(ii)(C),  new  paragraph 
(b)(2)  is  added,  and  the  heading  to 
newly  redesignated  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§677.6    Research  Plan  fee. 

***** 
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(b)  •  •  • 

(2)  Fee  assessments  during  1996. 
Processors  of  Research  Plan  fisheries 
will  not  be  assessed  fees  based  on  catch 
from  Research  ^lan  fisheries  that  is 
retained  during^  the  1996  calendar  year. 

(3)  Fee  assessjments  applicable  after 
December  31,  1996.  *  *  • 

3.  In  $  677.10^  the  headings  for 
paragraphs  (a)  tmd  (b),  the  introductory 
text^o  paragrapfi  (g).  and  paragraphs 
(a)(lKii)(A)  thrqugh  (F)  are  revised.  - 
paragraphs  (a)(lXi}(C)  through 
(a)(l)(i)(F)  are  r^Ndesignated  as 
parag^phs  (a)(|)(i)(D)  through 
(a)(l)(i)(G).  reqnctively,  and  paragraphs 
(aKl)(i)(C)  and  ^)(2)(iii)  are  added  U> 
read  as  follows:! 

1877.10    Qanenf  fequiraments. 

(a)  Observer  itquirements  applicable 
through  Decemker  31,  M9S—(\)  •  *  * 
(i)  •  *  • 

(C)  Each  motliership  processor  vessel 
that  receives  pollock  harvested  by 
catcher  vessels  In  the  catcher  vessel 
operational  are%  defined  at  §  675.22(g) 
of  this  chapter,  during  the  second 
pollock  season  vat  starts  on  Augiist  15 
under  §675.23(4)  of  this  chapter,  is 
required  to  have  a  second  NMFS- 
ceitified  observer  aboard,  in  addition  to 
the  observer  required  under  paragraphs 
(a)(l)(i)(A)  and  ^)  of  this  section,  for 
each  day  of  the  lecond  pollock  season 
until  the  chum  Salmon  savings  area  is 
closed  under  §  6|75.22(h)(2)  of  this 
chapter,  or  October  15, 1996,  whichever 
occurs  first. 
•        *        • 

(ii)  *  *  * 

(A)  Pollock  flihery.  Directed  fishing 
for  groundfish  that  results  in  a  retained 
catch  of  pollock,  dxuing  any  fishing  trip, 
that  is  greater  than  the  retained  catch  of 
any  other  groundfish  species  or  species 
group  that  is  specified  as  a  separate 
groimdfish  fishety  under  this  paragraph 
(a)(l)(ii). 


(B)  Pacific  cod  fishery.  Directed 
fishing  for  groundfish  that  results  in  a 
retained  catch  of  Pacific  cod,  during  any 
fishing  trip,  that  is  greater  than  the 
retained  catch  of  any  other  groundfish 
species  or  species  group  that  is  specified 
as  a  separate  groundfish  fishery  under 
thisparagraph  (a)(l)(ii). 

(Cj  Sablepsh  fishery.  Directed  fishing 
for  groimdfish  that  results  in  a  retained 
catch  of  sablefish,  during  any  fishing 
trip,  that  is  greater  than  the  retained 
catch  of  any  other  groundfish  ^>ecies  or 
species  group  that  is  specified  as  a 
separate  groimdfidi  fishery  under  this 
paragraph  (a)fl)(ii). 

(D)  AocJlc/7sA/fs/iery.  Directed  fishing 
for  groundfish  that  results  in  a  retained 
agoegate  catch  of  rockfish  of  the  genera 
Swastes  and  Sebastol<^ms,  during  any 
fishing  trip,  that  is  greater  than  the 
retained  catch  of  any  other  groundfish 
species  or  species  group  that  is  specified 
as  a  separate  groundfish  fishery  under 
this  paragraph  (a)(l)(ii). 

(E)  Flatfish  fishery.  Directed  fishing 
for  groundfish  that  results  in  a  retained 
aggregate  catch  of  all  flatfish  species, 
except  Pacific  halibut,  during  any 
fishing  trip,  that  is  greater  than  the 
retained  catch  of  any  other  groundfish. 
species  or  species  group  that  is  sped^ed 
as  a  separate  groundfish  fishery  under 
this  paragraph  (a)(l)(ii). 

(F)  Other  species  fishery.  Directed 
fishing  for  groundfish  that  results  in  a 
retained  catdi  of  groundfish,  during  any 
fishing  trip,  that  does  not  qualify  as  a 
pollock.  Pacific  cod,  sablefiish.  rockfish, 
or  flatfish  fishery  as  defined  under 
paragraphs  (a)(l)(ii)(A)  through  (E)  of 
this  section. 

*        •        •        •        • 

(2)  *  •  • 

(iii)  Each  shoreside  processor  that 
offloads  pollock  at  more  than  one 
location  on  the  same  dock  and  has 
distinct  and  separate  equipment  at  each 
location  to  process  those  pollock  and 
that  receives  pollock  harvested  by 
catcher  vessels  in  the  catcher  vessel 


operational  area,  defined  at  §  675,22(g) 
of  this  chapter,  diuing  the  second 
pollock  season  that  starts  on  August  15. 
under  §  675.23(e)  of  this  chapter,  is 
required  to  have  a  NMFS-certified 
observer,  in  addition  to  the  observer 
required  under  paragraphs  (aK2)(i)  and 
(ii)  of  this  section,  at  each  location 
where  pollock  is  offloaded,  for  each  day 
of  the  second  pollock  season  imtil  the 
chum  salmon  savings  area  is  closed 
under  §  675.22(h)(2)  of  this  chapter,  or 
October  IS.  1996.  whichever  occurs 
first 


(b)  Observer  requirements  applicable 
after Decembar 31,  1996— (ij*^  •  (i)  • 


(g)  Vessel  safety  requirements 
applicable  after  December  31,  1995. 
Any  vessel  diat  is  required  to  carry 
obsiervers  imder  paragraph  (a)  or  (b)  of 
this  section  must  have  onboard  either 

•  •        *        *  '     • 

4.  In  §  677.11,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

f  077.11    Annual  Research  Plan 
specMcatfons. 

(a)  •  *  • 

(4)  CAserver  coverage.  For  the  period 
January  1. 1996.  through  December  31, 
1996.  observer  coverage  levels  in 
Research  Plan  fisheries  will  be  as 
required  by  §  677.10(a).  After  December 
31. 1996,  the  level  of  observer  coverage 
will  be  determined  annually  by  NMFS, 
after  consultation  with  the  Council  and 
the  State  of  Alaska,  and  may  vary  by 
fishery  and  vessel  or  processor  size, 
depending  upon  the  objectives  to  be  met 
for  the  groundfish,  halibut,  and  long  and 
Tanner  crab  fisheries.  The  Regional 
Director  may  change  observer  coverage 
inseason  pursuant  to  §  677.10(b)(2)(ii). 

*  •        •        •        • 

[PR  Doc.  95-31181  Filed  12-22-95;  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttw 
mle  making  prior  to  the  adoption  of  the  final 
njles. 


FEDERAL  RESERVE  SYSTEM 

12CFRPait208 

[Rsgulstion  H;  Docket  Na  R-09001 

Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System;  Recordkeeping  and 
Confirmation  of  Certain  Securities 
Transactions  Effected  by  State 
Member  Banks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System, 
ACTION:  Proposed  rule;  request  for 
public  comments. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  proposing 
amendments  to  Regulation  H  pertaining 
to  the  recordkeeping  and  confirmation 
of  certain  seauities  transactions.  The 
amendments  would  accommodate 
developments  in  the  seciuities  markets 
by  adding  certain  yield-related 
confirmation  disclosure  requirements 
for  transactions  involving  debt  and 
asset-backed  securities  efiiected  by  State 
member  banks  for  customers,  and 
providing  for  three  day  settlement  of 
those  transactions.  The  proposed 
amendments  also  would  clarify  that 
State  member  banks  that  effect  de 
minimis  government  securities 
brokerage  transactions  and  are  exempt 
bom  registration  imder  Department  of 
the  Treasiuy  regulations,  also  are 
exempt  from  Regulation  H.  Finally,  the 
proposed  amendments  address  the 
minimum  recordkeeping  requirements 
for  State  member  banks  exempt  from  the 
paragraph,  and  include  several  new 
definitions  and  various  language  edits. 
DATES:  Comments  must  be  submitted  on 
or  before  February  28. 1996. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0909.  and  may  be  mailed 
to  Mr.  William  W.  Wiles.  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  DC  20551.  Conmients  also 
may  be  delivered  to  Room  B-2222  of  the 
Eccles  Building  between  8:45  a.m.  and 


5:15  p.m.  weekdays,  and  to  the  guard 
station  in  the  Eccles  Building  courtyard' 
on  20th  Street,  NW  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  received  will  be 
available  for  inspection  in  room  MP- 
500  of  the  Martin  Building  between  9:00 
a.m.  and  5:00  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8(a)  of  the 
Board's  rules  regarding  availability  of 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Desmond,  Senior  Counsel,  or 
Susan  Meyers,  Senior  Securities 
Analyst,  (202)  452-2781.  For  users  of 
Telecommimications  Device  for  the  Deaf 
(TTD),  please  contact  Dorothea 
Thompson,  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551. 
SUPPI.EMENTARY  INFORMATION:  Section 
208.8(k)  of  Regulation  H,  12  CFR  pa^l 
208,  was  adopted  in  1979  to  ensvue  that 
banks  effecting  securities  transactions 
for  customers  conform  to  securities 
industry  practices  with  respect  to  the 
maintenance  of  records,  aiKl  the  content 
and  timing  of  confirmations  and 
account  statements.  ■  Since  that  time,  a 
number  of  maii:et  and  regulatory 
changes  have  occurred  that  have 
relevance  to  these  provisions.  As  a 
result,  the  Board  has  determined  that 
the  recordkeeping  and  notification 
requirements  of  Regulation  H  should  be 
amended  to  ensiue  that  procedures 
followed  by  State  member  banks 
continue  to  conform  with  SEC  and 
Department  of  the  Treasury  regulations, 
and  are  consistent  with  principles  of 
safe  and  soimd  banking  practices.  For 
purposes  of  organization,  the  contents  of 
§  208.8(k)  would  be  moved  into  a  new 
§  208.24. 

Comments  are  requested  on  the 
proposed  amendments  as  described  in 
more  detail  below.  The  proposed 
amendments  are  limited  to  new  §  208.24 
(current  §  208.8(k))  of  Regulation  H  and 
are  not  meant  to  obviate  the  need  for  the 
general  review  of  the  whole  regulation 
scheduled  for  the  latter  part  of  1996.^ 
Accordingly,  comments  pertaining  to 
other  provisions  of  Regulation  H  should 
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■  44  FR  4325B  (July  24, 1979). 

'Tlie  OCXD  and  the  FDIC  are  considering  similar 
amendments  to  their  versions  of  the  regulation,  12 
(7R  Part  12,  44  FR  43252  (July  24, 1979)  and  12 
CFR  Part  344,  44  FR  43261  Ouly  24, 1979) 
respectively.  Consideration  of  the  amendments  now 
will  ensure  continued  consistency  among  the  three 
regulations  and  obtain  parity  with  securities 
industry  practices. 


be  withheld  imtil  notice  of  a  general 
review  is  announced. 

Summary  of  Propoaed  Amendments 

The  provisions  of  §  208.8(k)  would  be 
moved  to  a  new  section  {§  208.24)  at  the 
end  of  subpart  A  of  Regulation  H  and 
paragraph  (k)  of  §  208.8  would  be 
reserved. 

f20e.24<a)    DennHkMie. 

The  draft  amendments  would  add 
definitions  of:  asset-backed  security, 
completion  of  the  transaction,  crossing 
of  buy  and  sell  orders,  debt  security, 
government  security  and  municipal 
security.  In  general,  the  new  definitions 
are  based  on  definitions  contained  in 
the  Securities  Exchange  Act,  15  U.S.C. 
78a  et  seq.,  or  in  the  SEC's  confirmation 
rule  lOb-10, 17  CFR  240.10b-10,  and  are 
necessary  for  applying  the  proposed 
confirmation  disclosure  and  the  three 
day  settlement  requirements.  Finally, 
the  term  dealer  bank  in  the  definition  of 
customer  would  be  replaced  with  the 
term  municipal  securities  broker  or 
dealer  to  clarify  that  a  bank  acting  as  a 
municipal  securities  broker  is  not  a 
customer  for  purposes  of  §  208.24  of 
Regulation  H. 

{206.24(b)    Recordkeeping. 

New  language  would  be  added  to 
clarify  that  §  208.24  applies  to 
government  securities  transactions 
effected  for  customers  by  State  member 
banks  and  to  municipal  securities 
transactions  effected  by  State  member 
banks  that  are  not  registered  as 
municipal  securities  dealers.  The 
amendments  also  would  relocate  all 
confirmation  recordkeeping 
requirements  into  this  section. 
Explanatory  language  at  the  end  of  the 
section  would  be  moved  to  the  first 
paragraph  to  simplify  the  section. 

§208.24(0)    Content  and  Time  of 
Notification. 

The  amendments  would  rename  the 
section  to  clarify  its  subject  matter. 
Substantively,  the  amendments  would 
delete  the  old  five  business  day 
requirement  for  confirmation  deUvery  in 
former  §  208.8  (k)(3)  and  (k)(4)  and 
provide  that  confirmations  be  given  or 
sent  to  customers  "at  or  by  completion 
of  the  transaction,"  defined  as  the 
payment  and  delivery  of  the  securities 
in  §  208.24(a). 

In  addition,  the  proposed 
amendments  would  require 
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confinnations  to;  (i)  contain  a-  legend 
when  the  security  is  callable  prior  to 
maturity  indicati|ig  that  an  early 
redemption  could  afisct  the  yield  stated 
on  the  confirmation  and  ofiiBring 
additional  infcHnlation  on  request 
(proposed  §  208.a4(c)(2)(viii);  (u) 
disclose  the  yield  and/or  resulting 
dollar  price  of  transactions  involving 
debt  securities  ai}d  asset-backed 
securities  (proposed  §  208.24(c)(2)  (ix) 
and  (x));  and,  (iii  j  indicate  whoa  a  debt 
security,  other  than  a  government 
seciuity.  is  unrated  by  a  nationally 
recognized  statistical  rating  oraanization 
(proposed  §  208.a4(c)(2)(xi)).  The 
proposed  disclosiuae  would  confcvm 
bank  confirmations  %vith  disclosures 
now  required  of  broker  dealers  under 
SEC  rule  lOb-lOJ  They  also  conform  to 
longstanding  pra<:tioe  in  the  municipal 
securities  indust^. 

In  proptosing  a^iendments  to  this 
section,  the  Board  is  mindful  of  the 
securities  regulators'  determinations 
that  these  confinnation  disclosures 
constitute  material  information 
necessary  to  describe  the  securities  or  to 
identify  the  transection.  Comment  is 
requested  conceriiing  the  extent  to 
which  banks  alre^y  are  making  the 
proposed  confirmation  disclosures  to 
customers.  Comment  also  is  requested 
whether  it  would  be  preferable  to 
incorporate  SEC  rules  lOb-10, 17a-3 
and  17a-4  by  reference  for  State 
member  banks  tO;  refer  to,  rather  than 
specify  discrete  items  of  confirmation 
disclosure  in  the  regulation.  Finally. 
§  208.24  (c)(v)-((4(vii)  require  State 
member  banks  toi  disclose  in  agency 
transactions  the  name  of  any  broker 
dealer  utilized,  the  amount  of  such 
broker  dealer's  commission,  and  the 
amount  of  commission  or  other 
remuneration  being  received  by  the 
bank.  Scnne  haveiargued  that  these 
requirements  havie  an  anticompetitive 
effect.  Comment  is  requested  whether 
this  provision  is  Inappropriately 
anticompetitive,  and,  if  so,  how  a  bank 
should  disclose  its  remuneration  and 
the  remuneration!  going  to  other  parties 
on  agency  transa^ons. 

%2MMW    NotMIOtktn  by  agreement; 
altematlve  forms  and  times. 

Section  208.24(d)(current  section 
208.8(k)(4))  would  be  renamed  to 
indicate  that  it  deals  with  alternative 
arrangements  under  which  customers 
receive  notifications  of  securities 
transactions  effedted  by  State  member 
banks.  Other  tha^  conforming  language 
edits,  a  substantive  change  would  be 
made  to  §208.24(d)(v),  pertaining  to 
notifications  of  transactions  in  periodic 
plans,  to  require  that  notification  be 
provided  to  customers  "not  less  than 


every  three  months"  rather  than  the 
current  requirement  of  "as  soon  as 
possible  after  each  transaction."  llus 
would  conform  the  section  with  SEC 
rule  lOb-10  (notifications  required  at 
least  quarterfy)  while  creating  flexilrility 
in  scheduling  notifications  in  periodic 
plans. 

f2l».a4M   SacwWea  Tracing  PoOdas  and 


A  new  §  208.24(e)(l)(iii)  would  be 
added  to  require  State  member  banks  to 
establish  supervisory  procedures  and 
reporting  lines  for  hadu  office  personnel 
that  are  separate  bom  those  established 
to  oversee  personnel  accepting  orders 
and  effecting  transactions  under 
§208.24  (e)(l)(i)  and  (e)(l)(ii). 

{208.a4<0   SeManMntofSaourMaa 


Proposed  §  208.24(f),  on  settlement  of 
securities  transactions,  would  require 
State  mranber  banks  to  provide  for  three 
day  (T-t-3)  settlement  for  securities 
transactions  efiiscted  for  customera 
unless  the  parties  agree  to  a  difiisrent 
settlement  date  at  the  time  of  the 
transaction.  The  requirement  would 
apply  to  transactions  in  securities  that 
fell  under  SEC  rule  15c6-l,  17  CFR 
240.15c6-l,  for  broker  dealers.^ 

The  Board  Tequests  comment  whether 
the  proposed  section  is  needed  for 
banks  to  meet  T-f  3  settlement,  wtore 
appropriate,  of  transactions  effected  for 
customers.  Finally,  if  the  Boerd 
determines  to  adopt  the  new  section, 
comment  is  requested  whether  banks 
prefer  that  Regulation  H  incorpmate 
SEC  rule  15c6-l  by  reference  rather 
than  the  proposed  language. 


§20e.24<g) 

The  exceptions  previously  found  in 
current  §  208.8(k)(6)  would  be  contained 
in  S  208.24(g}.  A  new  §  208.24(g)(2) 
would  clarify  that  State  member  banks 
that  eflect  up  to  500  government 
securities  brokerage  transactions  and  are 
exempt  bom  registration  under 
Department  of  die  Treasiuy  regulation 
401.3(a)(2)(i),  17  CFR  401.3(a)(2),  also 
are  exempt  from  §  208.24.  liiis 
exemption  would  not  be  available  if  a 
bank  has  filed  notice  or  is  required  to 
file  notice  indicating  that  it  acts  as  a 
government  securities  broker  or  dealer. 
Staff  at  the  Bureau  of  Public  Debt, 
which  is  the  organization  within  the 
Department  of  Uie  Treasury  that  is 
responsible  for  administering  17  CFR 
404.4(a),  on  recordkeeping  by 


'  Exceptions  or  other  relief,  and  changes  in  the 
standard  settlement  cycle  adopted  by  the  SEC  under 
rule  I5c6-I  also  would  apply  to  State  member 
banks.  MSRB  rules  require  bank  dealers  to  settle 
municipal  securities  transactions  by  T-t-S. 


government  securities  broken  and 
dealers  that  are  financial  institutions, 
has  advised  that  they  are  considering 
amending  this  regulation  to  clarify  any 
ambiguity  with  respect  to  the 
recordkeeping  requirements  for 
financial  institutions  that  conduct 
govenunent  securities  transactions 
resulting  from  the  interpli^  of  the 
regulation  with  the  recordkeeping 
requirements  of  Regulation  H. 

|208.a4(h)   Safe  and  Sound  OperationaL 

Finally,  a  new  §  208.24(h).  on  safe  and 
soimd  operations,  would  be  added 
stating  that  principles  of  safety  and 
soun(hiess  require  a  bank  to  maintain 
e^ctive  systems  of  records  and  controls 
regarding  customer  securities 
transactions  that  reflect  accurate 
information  and  are  sufficient  to 
provide  an  adequate  basis  for  an  audit 
of  the  information.  This  provision  is 
consistent  with  the  longstanding 
interpretation  and  would  clarify  what  is 
expected  of  banks  that  qualify  for  an 
exception  from  §  208.24(h). 

Regulatory  Flexibility  Act 

The  Board  believes  there  will  be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  jf 
this  proposal  is  adopted.  Comments  are 
invited  on  this  statement     '  ~ 

Paperwork  Redncti«Hi  Act 

In  accordance  with  §  3506  of  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C  Ch.  35:  5  CFR  1320  Appendix 
A.l),  the  Board  reviewed  the  proposed 
rule  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  Conunents  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (7100-0196), 
Washington,  E)C  20503,  with  copies  of 
such  comments  to  be  sent  to  Mary  M. 
McLaughlin,  Federal  Reserve  Board 
Clearance  Officer,  Division  of  Research 
and  Statistics,  Mail  Stop  97,  Board  of 
Govemore  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR  208.8(k). 
This  information  is  required  to  evidence 
compliance  with  the  requirements  of 
section  208.8(k)  of  Regulation  H.  The 
respondents  are  for-profit  financial 
institutions.  Records  must  be  retained 
for  three  years. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currenUy 
valid  OMB  control  number.  The  OMB 
control  number  is  7100-0196. 
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The  proposed  amendments  would 
provide  for  only  a  minor  addition  in 
disclosure  practices  of  state  member 
banks,  would  not  increase  the  banks' 
reporting  requirements  to  the  Federal 
Reserve,  and  would  have  a  negligible 
efiiect  on  respondent  burden.  The 
estimated  burden  is  3  minutes  per 
response.  There  are  1,214  respondents 
and  the  number  of  their  recordkeeping 
and  notification  occiurences  varies  with 
the  amount  and  type  of  seamties 
transactions.  The  total  annual 
recordkeeping  and  disclosure  burden  for 
these  respondents  is  estimated  to  be 
165,520  hours.  Based  on  an  hourly  cost 
of  $20,  the  annual  cost  to  the  pubUc  is 
estimated  to  be  $3,310,400. 

Because  the  records  would  be 
maintained  at  state  member  banks  and 
the  notices  are  not  provided  to  the 
Federal  Reserve,  no  issue  of 
confidentiality  under  the  Freedom  of 
Information  Act  arises. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  Federal  Reserve's  functions; 
including  whether  the  information  has 
practical  utility;  (b)  the  acciuacy  of  the 
Federal  Reserve's  estimate  of  the  burden 
of  the  proposed  information  collection, 
including  the  cost  of  compliance;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  information  coUectiim  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

List  of  Subjects  in  12  CFR  Part  208 

Accoimting,  Agricultiu^,  Banks, 
banking.  State  member  banks. 
Confidential  business  information. 
Crime,  Currency.  Federal  Reserve 
System.  Flood  insurance.  Mortgages. 
Reporting  and  recordkeeping  - 
reqiiirements.  Securities. 

For  reasons  set  out  in  the  preamble, 
the  Board  proposes  to  amend  12  CFR 
Part  208  as  set  forth  below: 

PART  20e-MEMBERSHIP  OF  STATE 
BANKINQ  INSTTTUnONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  Part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C  36.  248(a).  248(c). 
321-338a,  371d,  461,  481-486,  601.  611, 
1814, 1823(j),  1828(o),  18310, 1831{>-1,  3105. 
3310,  3331-3351  and  3906-3909;  15  U.S.C 
78b.  781(b).  781(g).  781(i),  78o-4(c)(5),  78q, 
78q-l  and  78w:  31  U.S.C  5318;  42  U.S.C 
4012a.  4101a.  4104b.  4106  and  4128. 


$206.8   (Amended] 

2.  In  §  208.8  paragraph  (k)  is  removed 
and  reserved. 

3.  A  new  §  208.24  is  added  at  the  end 
of  subpart  A  to  read  as  follows: 

§208,24    Recoi'dtoeplng and  confinnaBon 
of  certain  securtttas  tranaacOons  effected 
l)y  State  member  banka. 

(a)  Definitions.  For  purposes  of  this 
§208.24: 

Asset-backed  security  shall  mean  a 
seciirity  that  is  serviced  primarily  by  the 
cash  flows  of  a  discrete  pool  of 
receivables  or  other  financial  assets, 
either  fixed  or  revolving,  that  by  their 
terms  convert  into  cash  within  a  finite 
time  period  plus  any  rights  or  other 
assets  designed  to  assure  the  servicing 
or  timely  distribution  of  proceeds  to  die 
security  holdere. 

Collective  investment  fund  shall 
means  funds  held  by  a  State  member 
bank  as  fiduciary  and.  consistent  with 
local  law.  invested  collectively  as 
follows: 

(1)  In  a  common  trust  fund 
maintained  by  such  bank  exclusively  for 
the  collective  investment  and 
reinvestment  of  monies  contributed 
thereto  by  the  bank  in  its  capacity  as 
trustee.  executOT.  administrator, 
guardian,  or  custodian  under  the 
Uniform  Gifts  to  Minors  Act;  or 

(2)  In  a  fund  consisting  solely  of 
assets  of  retirement,  pension,  profit 
sharing,  stodc  bonus  or  similar  trusts 
which  are  exempt  from  Federal  income 
taxation  under  the  Internal  Revenue 
Code  (Tide  26). 

Completion  of  the  transaction  effected 
by  or  through  a  state  member  bank  shall 
mean: 

(1)  For  purchase  transactions,  the  time 
wben  the  customer  pays  the  bank  any 
part  of  the  purchase  price  (or  the  time 
when  the  bank  makes  the  book-entry  for 
any  part  of  the  piirchase  price  if 
applicable),  however,  if  the  customer 
pays  for  the  seciuity  prior  to  the  time 
payment  is  requested  or  becomes  due. 
then  the  transaction  shall  be  completed 
when  the  bank  transfers  the  security 
into  the  account  of  the  customer;  and 

(2)  For  sale  transactions,  the  time 
wlien  the  bank  transfers  the  seciuity  out 
of  the  account  of  the  customer  or,  if  the 
security  is  not  in  the  bank's  custody, 
then  the  time  when  the  security  is 
delivered  to  the  bank,  however,  if  the 
customer  delivers  the  security  to  the 
bank  prior  to  the  time  delivery  is 
requested  or  becomes  due  then  the 
transaction  shall  be  completed  when  the 
banks  makes  payment  into  the  account 
of  the  customer. 

Crossing  of  buy  and  sell  orders  shall 
mean  a  security  transaction  in  which 


the  same  bank  acts  as  agent  for  both  the 
buyer  and  the  seller. 

Customer  shall  mean  any  person  or 
account,  including  any  agency,  trust, 
estate,  guardianship,  committee  or  other 
fiduciary  account,  for  which  a  State 
member  bank  effects  or  participates  in 
effecting  the  purchase  or  sale  of 
securities,  but  shall  not  include  a 
broker,  dealer,  bank  acting  as  a  broker 
or  dealer  bank  or  issuer  of  the  securities 
which  are  the  subject  of  the 
transactions. 

Debt  security  as  used  in  paragraph  (c) 
of  this  section  shall  mean  any  security, 
such  as  a  bond,  debenture,  note  or  any 
other  similar  instrument  which 
evidences  a  liability  of  the  issuer 
(including  any  security  of  this  type  that 
is  convertible  into  stock  or  similar 
security)  and  fractional  or  participation 
interests  in  one  or  more  of  any  of  the 
foregoing;  provided,  however,  that 
securities  issued  by  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940, 15 
U.S.C  80a-l  et  seq.,  shall  not  be 
included  in  this  definition. 

Exercise  investment  discretion  with 
respect  to  an  account  shall  mean  if  the 
State  member  bank,  directly  or 
indirectiy,  is  authorized  to  determine 
what  securities  or  other  property  shall 
be  purchased  or  sold  by  or  for  the 
accoimt,  or  makes  decisions  as  to  what 
securities  or  other  property  shall  be 
purchased  or  sold  by  or  for  the  account 
even  though  some  other  person  may 
have  responsibility  for  such  investment 
dedaons. 

Govenunent  security  shall  mean: 

(1)  A  security  that  is  a  direct 
obligation  of,  or  obligation  guaranteed 
as  to  principal  and  interest  by,  the 
Unitctd  States; 

(2)  A  security  that  is  issued  or 
guaranteed  by  a  corporation  in  which 
the  United  States  has  a  direct  or  indirect 
interest  and  which  is  designated  by  the 
Secretary  of  the  Treasury  for  exemption 
as  necessary  or  appropriate  in  the  pubUc 
interest  or  for  the  protection  of 
investors; 

(3)  A  security  issued  or  guaranteed  as 
to  principal  and  interest  by  any 
corporation  whose  securities  are 
designated,  by  statute  specifically 
naming  the  corporation,  to  constitute 
exempt  securities  within  the  meaning  of 
the  laws  administered  by  the  Securities 
Exchange  Commission;  or 

(4)  Any  put,  call,  straddle,  option,  or 
privilege  on  a  seciuity  as  described  in 
paragraph  (1),  (2),  or  (3)  of  this 
definition  other  than  a  put,  call, 
straddle,  option,  or  privilege  that  is 
traded  on  one  or  more  national 
securities  exchanges,  or  for  which 
quotations  are  disseminated  though  an 
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automated  quotation  system  operated  by 
a  registered  securities  association. 

Municipal  security  shall  mean  a 
seciirity  which  i$  a  direct  obligation  of, 
or  obligation  gtiaranteed  as  to  principal 
or  interest  by,  a  $tate  or  any  political 
subdivision  ther^f ,  or  any  agency  or 
instrumentality  #f  a  State  or  any 
political  subdivision  thereof,  or  any 
municipal  corporate  instrumentality  of 
one  or  more  States,  or  any  security 
which  is  an  industrial  development 
bond  (as  defined!  in  §  103(c)(2)  of  the 
Internal  Revenu4  Code  of  1954)  the 
interest  dn  whic^  i^  excludable  from 
gross  income  un4er  §  103(a)(1)  of  such 
Code  if,  by  reason  of  the  application  of 
paragraph  (4)  or  (6)  of  §  103(c)  of  such 
Code  (determined  as  if  paragraphs 
(4)(A).  (5)  and  (7)  were  not  included  in 
such  §  103(c),  paragraph  (1)  of  such 
§  103(c)  does  not!  apply  to  such  security. 

Periodic  plan  (^eluding  dividend 
reinvestment  plans,  automatic 
investment  plans  and  employee  stock 
purchase  plans)  ineans  any  written 
authorization  fbiia  State  member  bank 
acting  as  agent  to  purchase  or  sell  for  a 
customer  »  specific  security  or 
securities,  in  specific  amounts 
(calculated  in  security  units  or  dollars) 
or  to  the  extent  of  dividends  and  funds 
available,  at  specific  time  intervals  and 
setting  fortii  -f he  Commission  or  charges 
to  be  paid  b]rtheicustcHiier  iiv 
comtectiMx-tbereJMdth  or  the  manner  of 
calcnlatiog  them; 

S0Curity  means  sny  interest' or 
instniment  commonly  known  as  a 
security,  whether  in  the  nature  of  debt 
or  equity,  including  any  stock,  bond, 
note;  debenture,  evidence  of 
indebtedness  or  iny  participation  in  or 
right  to  subscribe  to  or  purchase  toy  of 
the  foregoing.  ThB  term  security  does 
not  include:        j 

(1)  A  deposit  or  share  account  in  a 
federally  or  state  insured  depository 
institution; 

(2)  A  loan  participation; 

(3)  A  letter  of  qredit  or  other  form  of 
bank  indebtedness  incurred  in  the 
ordinary  course  of  business; 

(4)  Currency; 

(5)  Any  note,  draft,  biU  of  exchange, 
or  bankers  acceptance  which  has  a, 
maturity  at  the  titne  of  issuance  of  not 
exceeding  nine  months,  exclusive  of 
days  of  grace,  or  any  renewal  thereof  the 
maturity  of  whidi  is  likewise  limited; 

(6)  Units  of  a  ctoUective  investment 
fund;  I 

(7)  Interests  inja  variable  amoimt 
(master)  note  of  i.  borrower  of  prime 
credit;  or 

(8)  U.S.  Saving  Bonds, 
(b)  Recordkeeping.  Except  as  provided 

in  paragraph  (g)  of  this  section,  every 
State  member  bank  effecting  securities 
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transactions  for  customers,  including 
transactions  in  government  securities, 
and  municipal  seciirities  transactions  by 
banks  not  subject  to  registration  as  a 
mimicipal  securities  dealers  shall 
maintain  the  following  records  with 
respect  to  such  transactions  for  at  leest 
three  years.  Nothing  contained  in  this 
section  shall  require  a  bank  to  maintain 
the  records  required  by  this  paragraph 
rule  in  any  given  manner,  provided  that 
the  information  required  to  be  shown  is 
clearly  and  accurately  reflected  and 
provides  an  adequate  basis  for  the  audit 
of  such  information. 

(1)  Chronological  records  of  original 
entry  containing  an  itemized  daily 
record  of  all  purchases  and  sales  of 
securities.  The  records  of  original  entry 
shall  show  the  account  or  customer  for 
which  each  such  transaction  was 
effected,  the  description  of  the 
securities,  the  unit  apd  aggregate 
purchase  or  sale  price  (if  any),  the  trade 
date  and  the  name  or  other  designation 
of  the  broker/dealer  or  other  person 
firom  whom  purchased  or  to  whom  sold; 

(2)  Account  records  for  each  customer 
which  shall  reflect  all  purchases  and 
sales  of  securities,  all  receipts  and 
deliveries  of  securities,  and  all  receipts 
and  disburseifients  of  cash  with  respect 
to  transactions  in  securities  for  siKh 
acoouitt  and  all  other  debits  and  credits 
pertaiaingta  transactions  in  securities: 

(3)  A  separate  memorandum  (order 
ticket)  of  each  order  to  purchase  or  sell 
securities  (whether  e^mcuted  or 
cancelled),  which  shall  include: 

(i)  The  account(s)  for  which  the 
transaction  was  effected; 

(ii)  Whether  the  transaction  was  a 
market  order,  Umit  order,  or  subject  to 
special  instructicms: 

(iii)  The  time  the  order  was  received 
by  the  trader  or  other  bank  employee 
responsible  for  effecting  the  transaction; 

(iv)  The  time  the  order  was  placed 
with  the  broker/dealer,  or  if  there  was 
no  broker/dealer,  the  time  the  order  was 
executed  or  candled; 

(v)  The  price  at  which  the  order  was 
executed;  and 

(vi)  The  broker/dealer  utilized; 

(4)  A  record  of  all  broker/dealers 
selected  by  the  bank  to  effect  securities 
transactions  and  the  amount  of 
commissions  paid  or  allocated  to  each 
such  broker  during  the  calendar  year; 
and 

(5)  A  copy  of  the  written  notification 
required  by  paragraphs  (c)  and  (d)  of 
this  section. 

(c)  Content  and  time  of  notification. 
Every  State  member  bank  effecting  a 
securities  transaction  for  a  customer  at 
or  before  completion  of  the  transaction 
shall  give  or  send  to  such  customer 


either  of  the  following  types  of 
notifications: 

(1)  A  copy  of  the  confirmation  of  a 
broker/deeler  relating  to  the  securities 
transaction;  and  if  the  bank  is  to  receive 
remuneration  bom  the  customer  or  any 
other  source  in  connection  with  the        ; 
transaction,  and  the  remuneration  is  not 
determined  pursuant  to  a  prior  written 
agreement  between  the  bank  and  the 
customer,  a  statement  of  the  source  and 
the  amount  of  any  remuneration  to  be 
received;  or 

(2)  A  written  notification  disclosing: 
(i)  The  name  of  the  bank; 
(ii)  The  name  of  the  customer; 
(iii)  Whether  the  bank  is  acting  as 

agent  for  such  customer,  as  agent  for 
both  such  customer  and  some  other 
person,  as  principal  for  its  own  account, 
or  in  my  other  capacity; 

(iv)  Tne  date  ofexecution  and  a 
statement  that  the  time  of  execution  will 
be  furnished  within  a  reasonable  time 
upon  written  request  of  such  customer, 
and  the  identity,  price  and  nimiber  of 
shares  or  units  (or  principal  amount  in 
the  case  of  debt  securities)  of  such 
sectuity  purchased  or  sold  by  such  a 
customer; 

(v)  The  amoimt  of  any  remuneration 
received  or  to  be  received,  directly  or 
indirectly,  by  any  broker/dealer  from 
such  customer  in  connection  with  the 
transaction; 

(vi)  The  amount  of  any  remuneration 
received  or  to  be  received  by  the  bank 
from  the  customer  and  the  source  and 
amount  of  any  other  remuneration  to  be 
received  by  the  bank  in  connection  with 
the  transaction,  unless  remuneration  is 
determined  pursuant  to  a  written 
agreement  between  the  bank  and  the 
customer,  provided,  however,  in  the 
case  of  Government  securities  and 
municipal  seciuities,  this  paragraph 
(c)(2)(vi)  shall  apply  only  with  respect 
to  remuneration  received  by  the  bank  in 
an  a^ncy  transaction; 

(vii)  The  name  of  the  broker/dealer 
utilized;  or,  where  there  is  no  broker/ 
dealer,  the  name  of  the  person  from 
whom  the  security  was  purchased  or  to 
whom  it  was  sold,  or  the  fact  that  such 
information  will  be  furnished  within  a 
reasonable  time  upon  written  request: 

(viii)  In  the  case  of  a  transaction  in  a 
debt  security  subject  to  redemption 
before  matiirity,  a  statement  to  the  effect 
that  the  debt  security  may  be  redeemed 
in  whole  or  in  part  before  maturity,  that 
the  redemption  could  affect  the  yield 
represented  and  that  additional 
information  is  available  on  request; 

(ix)  In  the  case  of  a  transaction  in  a 
debt  security  effected  exclusively  on  the 
basis  of  a  dollar  price: 

(A)  The  dollar  price  at  which  the 
transaction  was  effected;  and 


(B)  The  yield  to  matiu-ity  calculated 
from  the  dollar  price;  provided, 
however,  that  this  p>aragraph 
(c)(2)(ix)(B)  shall  not  apply  to  a 
transaction  in  a  debt  security  that  either 
has  a  maturity  date  that  may  be 
extended  by  the  issuer  with  a  variable 
interest  payable  thereon,  or  is  an  asset- 
backed  security  that  represents  an 
interest  in  or  is  secured  by  a  pool  of 
receivables  or  other  financial  assets  that 
are  subject  to  continuous  prepayment; 

(x)  In  the  case  of  a  transaction  in  a 
debt  security  effected  on  the  basis  of 
yield: 

(A)  The  yield  at  which  the  transaction 
was  effected,  including  the  percentage 
amoimt  and  its  characterization  (e.g., 
current  yield,  yield  to  maturity,  or  yield 
to  call)  and  if  effected  at  yield  to  call, 
the  type  of  call,  the  call  date,  and  the 
call  price;  and 

(B)  The  dollar  price  calculated  from 
the  yield  at  which  the  transaction  was 
effected;  and 

(C)  If  effected  on  a  basis  other  than 
yield  to  maturity  and  the  yield  to 
maturity  is  lower  than  the  represented 
yield,  the  yield  to  maturity  as  well  as 
the  represented  yield;  provided, 
however,  that  this  paragraph  (c)(2)(x)(C) 
shall  not  apply  to  a  transaction  in  a  debt 
security  that  either  has  a  maturity  date 
that  may  be  extended  by  the  issuer  with 
a  variable  interest  rate  payable  thereon, 
or  is  an  asset-backed  security  that 
represents  an  interest  in  or  is  secured  by 
a  pool  of  receivables  or  other  financial 
assets  that  are  subject  to  continuous 
prepayment; 

(xi)  In  the  case  of  a  transaction  in  a 
debt  security  that  is  an  asset-backed 
security  which  represents  an  interest  in 
or  is  secured  by  a  pool  of  receivables  or 
other  financial  assets  that  are  subject 
continuously  to  prepayment,  a 
statement  indicating  that  the  actual 
yield  of  the  asset-backed  security  may 
vary  according  to  the  rate  at  which  the 
underlying  receivables  or  other  financial 
assets  are  prepaid  and  a  statement  of  the 
fact  that  information  concerning  the 
factors  that  affect  yield  (including  at  a 
minimum,  the  estimated  yield,  weighted 
average  life,  and  the  prepayment 
assumptions  underlying  yield)  will  be 
furnished  upon  written  request  of  the 
customer:  and 

(xii)  In  the  case  of  a  transaction  in  a 
debt  security,  other  than  a  government 
security,  that  the  security  is  unrated  by 
a  nationally  recognized  statistical  rating 
organization,  if  that  is  the  case. 

(id)  Notification  by  agreement; 
alternative  forms  and  times  of 
notification.  A  State  member  bank  may 
elect  to  use  the  following  alternative 
procedures  if  a  transaction  is  effected 
for: 


(1)  Accounts  (except  periodic  plans) 
where  the  bank  does  not  exercise 
investment  discretion  and  the  bank  and 
the  customer  agree  in  writing  to  a 
different  arrangement  as  to  the  time  and 
content  of  the  notification;  provided, 
however,  that  such  agreement  makes 
clear  the  customer's  right  to  receive  the 
written  notification  pursuant  to 
paragraph  (c)  of  this  section  at  no 
additional  cost  to  the  customer: 

(2)  Accounts  (except  collective 
investment  funds)  where  the  bank 
exercises  investment  discretion  in  other 
than  an  agency  capacity,  in  which 
instance  the  bank  shall,  upon  request  of 
the  person  having  the  power  to 
terminate  the  account  or,  if  there  is  no 
such  person,  upon  the  request  of  any 
person  holding  a  vested  beneficial 
interest  in  such  account,  give  or  send  to 
such  person  the  written  notification 
within  a  reasonable  time.  The  bank  may 
charge  such  person  a  reasonable  fee  for 
providing  this  information; 

(3)  Accounts,  where  the  bank 
exercises  investment  discretion  in  an 
agency  capacity,  in  which  instance: 

(i)  The  bank  shall  give  or  send  to  each 
customer  not  less  frequently  than  once 
every  three  months  an  itemized 
statement  which  shall  specify  the  funds 
and  securities  in  the  custody  or 
possession  of  the  bank  at  the  end  of 
such  period  and  all  debits,  credits  and 
transactions  in  the  customer's  accounts 
during  such  period;  and 

(ii)  If  requested  by  the  customer,  the 
bank  shall  give  or  send  to  each  customer 
within  a  reasonable  time  the  written 
notification  described  in  paragraph  (c) 
of  this  section.  The  bank  may  charge  a 
reasonable  fee  for  providing  the 
information  described  in  paragraph  (c) 
of  this  section; 

(4)  A  collective  investment  fund,  in  - 
which  instance  the  bank  shall  at  least 
annually  furnish  a  copy  of  a  financial 
report  of  the  fund,  or  provide  notice  that 
a  copy  of  such  report  is  available  and 
will  be  furnished  upon  request,  to  each 
person  to  whom  a  regular  periodic 
accounting  would  ordinarily  be 
rendered  with  respect  to  each 
participating  account.  This  report  shall 
be  based  upon  an  audit  made  by 
independent  public  accountants  or 
internal  auditora  responsible  only  to  the 
board  of  directore  of  the  bank; 

(5)  A  periodic  plan,  in  which  instance 
the  bank  shall  give  or  send  to  the 
customer  not  less  than  every  three 
months  a  written  statement  showing  the 
funds  and  securities  in  the  custody  or 
possession  of  the  bank,  all  service 
charges  and  commissions  paid  by  the 
customer  in  connection  with  the 
transaction,  and  all  other  debits  and 
credits  of  the  customer's  account 


involved  in  the  transaction;  provided 
that  upon  the  written  request  of  the 
customer  the  bank  shall  furnish  the 
information  described  in  paragraph  (c) 
of  this  section,  except  that  any  such 
information  relating  to  remuneration 
paid  in  connection  with  the  transaction 
need  not  be  provided  to  the  customer 
when  paid  by  a  source  other  than  the 
customer.  The  bank  may  charge  a 
reasonable  fee  for  providing  the 
information  described  in  paragraph  (c) 
of  this  section. 

(e)  Securities  trading  policies  and 
procedures.  Every  State  member  bank 
effecting  securities  transactions  for 
customers  shall  establish  written 
policies  and  procedures  providing: 

(1)  Assignment  of  responsibility  for 
supervision  of  all  officers  or  employees 
who: 

(i)  Transmit  orders  to  or  place  orders 
with  broker/dealere; 

(ii)  Execute  transactions  in  securities 
for  customers;  or 

(iii)  Process  orders  for  notification 
and/or  settlement  purposes,  or  perform 
other  iMck  office  functions  with  respect 
to  securities  transactions  effected  for 
customers;  provided  that  procedures 
established  under  this  paragraph 
(e)(l)(iii)  should  provide  for  supervision 
and  reporting  lines  that  are  separate 
from  supervision  of  personnel  under 
paragraphs  (e)(l)(i)  and  (e)(l)(ii)  of  this 
section; 

(2)  For  the  fair  and  equitable 
allocation  of  securities  and  prices  to 
accounts  when  orders  for  the  same 
security  are  received  at  approximately 
the  same  time  and  are  placed  for 
execution  either  individually  or  in 
combination; 

(3)  Where  applicable  and  where 
permissible  under  local  law,  for  the 
crossing  of  buy  and  sell  ordere  on  a  fair 
and  equitable  basis  to  the  parties  to  the 
transaction;  and 

(4)  That  bank  officers  and  employees 
who  make  investment  recommendations 
or  decisions  for  the  accounts  of 
customers,  who  participate  in  the 
determination  of  such  recommendations 
or  decisions,  or  who.  in  connection  with 
their  duties,  obtain  information 
concerning  which  securities  are  being 
purchased  or  sold  or  recommended  for 
such  action,  must  report  to  the  bank, 
within  ten  days  after  the  end  of  the 
calendar  quarter,  all  transactions  in 
securities  made  by  them  or  on  their 
behalf,  either  at  the  l>ank  or  elsewhere 
in  which  they  have  a  beneficial  interest. 
The  report  shall  identify  the  securities 
purchased  or  sold  and  indicate  the  dates 
of  the  transactions  and  whether  the 
transactions  were  purchases  or  sales. 
Excluded  from  this  requirement  are 
transactions  for  the  benefit  of  the  officer 
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or  employee  ov^  which  the  officer  or 
employee  has  no  direct  or  indirect 
influence  or  control,  transactions  in 
mutual  fund  shfres.  and  all  transactions 
involving  in  th^  aggregate  S10,000  at 
less  during  the  calendar  quarter.  For 
purposes  of  thid  paragraph  (e)(4),  the 
term  securities  does  not  include 
government  securities. 

(f)  Settlement  of  securities 
transactions.  All  contracts  for  the 
purchase  or  sale  of  a  security  shall 
provide  for  comipletion  of  the 
transaction  witljin  the  niunber  of 
business  days  iQ  the  standard  settlement 
cycle  for  the  seourity  followed  by 
registered  brokv  dealers  in  the  United 
States  unless  otherwise  agreed  to  by  the 
parties  at  the  tiitie  of  the  transaction. 

(g)  Exception^.  (1)  De  minimis 
Transactions.  Tpe  requirements  of 
paragraphs  (b)(^)(ii)  through  (b)(2)(iv) 
and  paragraphs  (e)(1)  thrtrngh  (e)(3)  of 
this  section  shall  not  apply  to  banks 
having  an  average  of  less  than  200 
seciuities  transactions  per  year  fm 
customers  over  the  prior  tluee  calendar 
year  period,  exclusive  of  transactions  in 
govemmoit  securities; 

(2)  Govemmetft  Securities.  The 
recordkeeping  requirements  of 
paragraph  (b)  of  this  section  shall  not 
apply  to  banks  effiecting  fewer  than  500 
government  securities  brokerage 
transactions  peD  year,  provided  that  this 
exception  shall  not  apply  to  govemmoit 
securities  transactions  by  a  state 
member  bank  that  has  filed  a  written 
notice,  or  is  required  to  file  notice,  with 
the  Federal  Reserve  that  it  acts  as  a 
government  securities  broker  or  a 
government  securities  dealer; 

(3)  Municipal  Securities.  The 
municiptd  securities  activities  of  a  state 
member  bank  that  are  subject  to 
regulations  promulgated  by  the 
Municipal  Securities  Rulemaking  Board 
shall  not  be  subject  to  the  requirements 
of  this  section;  ^d 

(4)  Foreign  sMncbes.  The 
requirements  of  this  section  shall  not 
apply  to  the  activities  of  foreign 
branches  of  a  state  member  bank. 

(h)  Safe  and  $ound  operations.  Every 
State  member  bank  qualifying  for  an 
exemption  under  paragraph  (g)  of  this 
section  that  conducts  securities 
transactions  for  customers  shall,  to 
ensiire  safe  and  sound  operations, 
maintain  effective  systems  of  records 
and  controls  regarding  their  customer 
securities  transactions  that  clearly  and 
accurately  reflect  appropriate 
information  and  provide  an  adequate 
basis  for  an  au(|it  of  the  information. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December,  19, 1995. 
WilUaBW.WUaB. 
Secretary  (rftha  Board. 
[PR  Doc.  95^31234  Filed  12-22-05;  8:45  am) 


OEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminMration 

14CFRPart39 

[DockM  Na  96-liM-214-A0] 

Alrwortliinaaa  Diractfvas;  McDonnell 
Dous^  Model  DC-0  and  DC-9-80 
Seriee  Alrplanee,  and  Modal  MO-88 
Airplanaa 

aqency:  FedMal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rul«naking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
McDonnell  Douglas  DC-O  and  DC-9-80 
series  airplanes,  and  Model  MD-88 
airplanes.  Among  other  things,  this 
proposal  would  require  repetitive  leak 
checks  of  the  lavatory  drain  system  and 
repair,  if  necessary;  would  provide  for 
the  option  of  revising  the  FAA-approved 
maintenance  program  to  include  a 
schedule  of  leak  checks;  would  require 
the  installation  of  a  cap  on  the  flu^/fill 
line;  and  would  require  replacement  or 
modification  of  the  vent  system  piping. 
This  proposal  is  prompted  by 
continuing  reports  of  damage  to  engines 
and  airframes,  separation  of  engines 
from  airplanes,  and  damage  to  property 
on  the  ground,  caused  by  "blue  ice"  that 
forms  from  leaking  lavatory  drain 
systems  on  transport  category  airplanes 
and  subsequently  dislodges  from  the 
airplane  fuselage.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  such  damage  associated  with 
the  problems  of  "blue  ice." 

DATES:  Comments  must  be  received  by 
March  28, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
214-AD.  1601  Und  Avenue  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3KK) 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDoimell  Douglas  Corporation,  3855 


Lakewood  Boulevard.  Long  Beech, 
California  00846,  Attention:  Technical 
Publications  Business  Administration. 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boiilevard,  Lakewood. 
CahfonuE. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California  90712; 
telephone  (310)  627-5336;  fax  (310) 
627-5210. 

8UPPt.EMEIfTARY  INFORMATION:    ■ 
Cimuiients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submittiug  sudb 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  mil  be  available,  both  before 
and  alter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
conceriled  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  thmr  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-214-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  Na 
95-NM-214-AD,  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056. 


Discussioii 

Over  the  past  ten  years,  the  FAA  has 
received  numerou;:  reports  of  leakage  of 
waste  fhiid  from  the  lavatory  service 
systems  on  in-service  transport  category 
airplanes.  This  leakage  has  resulted  in 
the  formation  of  "blue  ice"  on  the 
fuselage.  In  some  instances,  the  "blue 
ice"  has  subsequently  dislodged  from 
the  fuselage  and  has  been  ingested  into 
an  engine.  In  several  of  these  incidents, 
the  ingestion  of  "blue  ice"  into  an 
engine  resulted  in  the  loss  of  an  engine 
bn  blade,  severe  engine  damage,  and 
the  in-flight  shutdown  of  the  engine.  In 
two  cases,  the  loads  created  by  the  "blue 
ice"  being  ingested  into  the  engine 
resulted  in  the  engine  being  physically 
torn  from  the  airplane.  Damage  to  an 
engine,  or  the  separation  of  an  engine 
from  the  airplane,  could  result  in 
reduced  controllability  of  the  airplane. 

Tlie  FAA  also  has  received  reptorts  of 
at  least  three  incidents  of  damage  to  the 
airframe  of  transport  category  airplanes 
caused  by  foreign  objects  and  "blue 
ice."  resulting  from  leakage  of  the 
forward  toilet  drain  valve  and  flush/fill 
line,  striking  the  airframe.  One  report 
was  of  a  dent  on  the  leading  edge  of  the 
right  horizontal  stabilizer  on  a  Boeing 
Model  737  series  airplane  that  was 
caused  by  "blue  ice"  that  had  formed 
from  leakage  through  a  flush/fill  line;  in 
this  case,  the  flush/fill  cap  was  missing 
from  the  line  at  the  forward  service 
panel.  Nimtierous  operators  have  stated 
that  leakage  from  the  flush/fill  Une  is  a 
significant  source  of  problems 
associated  with  "blue  ice."  Such 
damage  caused  by  "blue  ice"  could 
adversely  effect  the  integrity  of  the 
fuselage  skin  or  surface  structures. 

Additionally,  there  have  been 
numerous  reports  of  "blue  ice" 
dislodging  from  airplanes  and  striking 
houses,  cars,  buildings,  and  other 
occupied  areas  on  the  ground.  Although 
there  have  been  no  reports  of  any  person 
being  struck  by  "blue  ice,"  the  FAA 
•  considers  that  the  large  number  of 
reported  cases  of  "blue  ice"  falling  from 
the  lavatory  drain  system  is  sufficient  to 
supp>ort  the  conclusion  that  "blue  ice" 
presents  an  imsafe  condition  to  people 
on  the  ground.  Demographic  studies 
have  shown  that  population  density  has 
increased  around  airports,  and  probably 
will  continue  to  increase.  These  are 
populations  that  are  at  greatest  risk  of 
injury  and  damage  due  to  "blue  ice" 
dislodging  from  an  airplane  during  the 
airplane's  descent  into  the  airport. 
Without  actions  to  ensure  that  leaks 
from  the  lavatory  drain  systems  are 
detected  and  corrected  in  a  timely 
manner,  "blue  ice"  incidents  could  go 
imchecked  and  eventually  someone  may 


be  struck,  perhaps  fotally,  by  falling 
"blue  ice." 

Current  Rules 

In  response  to  these  incidents,  the 
FAA  has  issued  several  AD's  applicable 
to  various  transport  category  airplanes: 

1.  AD  86-05-07,  Amendment  39-5250 
(51  FR  7767,  March  6, 1986):  Issued  on 
February  26, 1986,  this  AD  required 
periodic  leak  checks  of  all  Boeing  Model 
727  aircraft  forward  lavatory  drain 
systems  (both  dump  valve  and  drain 
valve)  at  intervals  not  to  exceed  15 
months,  and  corrective  action,  if 
necessary. 

2.  AD  94-23-10,  amendment  39-9073 
(59  FR  59124,  November  16,  1994): 
Issued  on  November  9, 1994,  this  AD 
supersedes  AD  86-05-07.  It  continues 
to  require  various  leak  checks  of  Boeing 
Model  727  series  airplanes,  but  adds 
requirements  for  leak  checks  of  other 
lavatory  drain  systems;  provides  for  the 
option  of  revising  the  FAA-approved 
maintenance  program  to  include  a 
schedule  of  leak  checks;  requires  the 
installation  of  a  cap  on  the  flush/fill 
line;  and  requires  either  a  (>eriodic  leak 
check  of  the  flush/fill  line  cap  or 
replacement  of  the  seals  on  both  that 
cap  and  the  toilet  tank  anti-siphon 
(check)  valve. 

3.  AD  89-11-03,  amendment  39-6223 
(54  FR  21933,  May  22,1989):  Issued  on 
May  9, 1989,  this  AD  is  applicable  to 
certain  Boeing  Model  737-300  and  -400 
airplanes.  It  requires  repetitive  leak 
checks  of  the  forward  lavatory  service 
system  at  intervals  of  200  hours  time-in- 
service,  and  repair,  if  necessary.  That 
AD  also  provided  operators  with  an 
optional  action  in  lieu  of  performing 
these  periodic  checks,  wldch  entails 
draining  the  system,  locking  the 
lavatory,  and  placarding  the  lavatory 
inoperative. 

4.  The  FAA  is  plaiming  to  amend  AD 
89-11-03  to  make  it  applicable  to  all 
Boeing  Model  737  series  airplanes,  and 
to  require  additional  inspections  and 
other  actions  similar  to  those  of  AD  94- 
23-10. 

5.  The  FAA  is  currently  considering 
additional  rulemaking  to  address  the 
problems  associated  with  "blue  ice"  on 
various  other  transport  category 
airplanes,  including  those  manufactured 
by  Airbus,  British  Aerospace,  Fokker, 
and  Lockheed,  as  well  as  other  models 
manufactured  by  McDonnell  Douglas. 

Description  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Service 
Bulletin  38-47,  dated  April  17, 1992, 
which  describes  procedures  for 
installing  a  lever  lock  rinse  cap  on 


lavatory  service  panels.  The 
development  of  this  installation  was  in 
response  to  reports  that  the  quarter-turn 
caps,  which  are  normally  installed  on 
the  fill/rinse  line  at  the  lavatory  service 
panel,  are  often  removed  by  ground 
service  personnel  or  are  not  properly  re- 
installed and  reseated  after  servicing. 
Installation  of  lever  lock  rinse  caps  in 
place  of  quarter-turn  caps  will  inhibit 
the  closing  of  the  service  panel  doors 
when  the  cap  is  not  properly  closed; 
this  will  enable  service  personnel  to 
recognize  situations  when  the  cap  needs 
to  be  closed  correctly.  This,  in  turn,  will 
minimize  the  possibiUty  of  leakage  of 
lavatory  waste  liquids  from  the  cap  and 
the  subsequent  formation  of  "blue  ice." 

The  FAA  also  has  reviewed  and 
approved  McDonnell  Douglas  DC-9 
Service  Bulletin  38-41,  Revision  3, 
dated  July  5,  1994,  which  describes 
procedures  for  modifying  and  replacing 
the  lavatory  vent  system  piping.  The 
development  of  this  modification  was  in 
response  to  reports  of  "blue  ice"  build- 
up at  the  lavatory  overboard  vent  on 
four  Model  DC-5  series  airplanes.  The 
ice  build-up  was  attributed  to  lavatory 
waste  tanks  exceeding  their  capacity 
and  overflowing  through  the  overboard 
vent  piping.  This  build-up  of  "blue  ice" 
can  break  loose  and  damage  either  the 
nose  cowl  of  engine  No.  1  or  the  engine 
itself.  The  modified  vent  system  piping 
minimizes  the  possibility  of  waste  water 
siphoning  overooard. 

Description  of  the  Proposed  Rale 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  FAA  is  proposing  an 
AD  that  would  require  the  following 
.  actions: 

Paragraph  (a)  of  the  proposed  AD 
would  require  repetitive  leak  checks  of 
the  lavatory  dump  valve,  drain  valve 
(either  service  panel  or  in-line  drain 
valve),  and  lavatory  vent  system.  The 
intervals  for  performing  these  leak 
checks  would  vary  from  200  flight  hours 
to  1,500  flight  hours,  depending  upon 
what  type  of  valve  is  installed  at  each 
location.  The  leak  check  of  panel  valves 
would  be  required  to  be  performed  with 
a  minimum  of  3  poimds  per  square  inch 
differential  pressure  (FSft))  applied 
across  the  valve.  If  any  leak  is 
discovered  during  the  leak  checks, 
operators  would  be  required  either  to 
repair  the  leak  and  ret  est  it,  or  drain  the 
lavatory  system  and  placard  it 
inoperative  until  repairs  can  be  made. 

In  cases  where  the  panel  valve  has  an 
iimer  seal,  in  lieu  of  pressure  testing, 
operators  are  provided  with  the  option 
of  performing  a  visual  inspection  for 
damage  or  wear  of  the  outer  cap  seal 
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and  seel  surfac^.  Any  damaged  puts 
detected  would  be  raqoired  to  be 
repaired  <w  replaced  prior  to  further 
flight,  or  the  latatoiy  drained  and 

Elacarded  inoperative  until  repairs  can 
smada.  I 

Additionally,  the  flush/fill  line  cap 
would  be  required  to  be  leak  checked. 
In  lieu  of  this  perticular  check, 
operators  may  elect  to  replace  the  seals 
on  the  toilet  taijk  anti-siphcm  (check) 
valve  and  flush/fiU  line  cap. 

Paragraph  (b)|of  this  proposed  AD 
would  provide  «n  optional  procedure 
for  complying  \Hth  the  rule,  which 
would  entail  revising  the  FAA-approved 
maintmance  program  to  incorporate  a 
schadiile  to  oonduct  leak  checks  of  the 
lavat(»y  drain  systems.  The 
maintenance  program  change  would 
also  require  that  procedures  be  provided 
for  aocomplishitig  the  visual  inspections 
to  detect  leakage,  and  for  reporting 
leakage.  Additionally,  a  training 
jnogram  must  be  provided  to 
maintenance  and  servicing  personnel, 
which  would  include  information  on 
"blue  ice"  avimieness  and  the  hazards  of 
"blue  ice." 

Operators  electing  to  comply  with  this 
option  would  be  required  to  obtain 
approval  from  the  Manager  of  the  FAA's 
Los  Anneles  Aircraft  Certification  Office 
(AGO)  for  any  revision  to  the  leak  check 
intervals.  Reqiiests  for  such  revisions 
would  be  requiipd  to  be  accompanied 
by  certain  data  when  submitted  to  the 
AGO  (throu^  tie  appropriate  FAA 
Principal  Mainttaance  Inspector  (PMI)] 
for  approval.  In  paragraph  (c)  of  the 
propoeed  rule,  tSe  FAA  proposes  a 
"data  collectioniCMmat"  for  these 
requests.  Data  submitted  in  accordance 
with  the  proposed  format,  if  fiavoiable  to 
an  increase  in  the  leak  check  interval, 
will  allow  the  FAA  to  justify  increasing 
the  leak  check  interval  with  assurance 
that  the  valves  involved  have  the 
required  reliabifity.  Tbe  data  provided 
also  will  be  important  in  assisting  the 
FAA  in  maHng  future  determinations  of 
appropriate  leak  chedc  intervals  for  new 
^ves  that  havet  shown  promising,  but 
not  omclusive,  service  data.  For 
example,  the  FAA  has  previously 
approved  extension  of  the  leak  dieck 
interval  to  2,0OQ  hours  for  one  operator 
using  PneuDraulics  part  number  series 
9527  valves  on  Boeing  Model  737  series 
airplanes.  Assiubing  that  this  operator 
successfully  coi^ipletes  two  cycles  of 
2,000-hour  leak  checks  without  finding 
leakage,  the  FAA  may  consider 
approving  the  extension  of  the  2,000- 
hour  leak  check  interval  to  a  4,000-hour 
interval  for  this  operator. 

Paragraph  (d)  of  the  proposed  AD  also 
would  require  that  all  operators  install 
a  lever/lock  cap  on  the  flush/fill  lines 


for  all  service  panels.  The  cap  must  be 
either  an  FAA-approved  cap  or  one 
installed  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  38-47. 

Paragraph  (e)  of  the  AD  woidd  require 
that  leak  checks  of  the  lavatory  vent 
system  be  conducted  on  certain 
airplanes  at  the  same  time  as  the  leak 
checks  of  the  dump  valve  and  flush/fill 
line  are  conducted.  If  a  leak  is  detected, 
the  proposed  rule  would  provide  for 
several  optional  corrective  actions  that 
operatcva  could  accomplish. 

Paragraph  (e)  would  also  require  that, 
within  3  yean,  operaton  of  certain 
airplanes  either  replace/modify  the 
lavatixy  vent  system  piping  in 
accordance  with  McDcnmell  Douglas 
DC-9  Service  Bulletin  38-41.  Revision 
3;  or  install  an  FAA-approved 
modification  that  deactivates  the  vent 
system.  Once  either  of  these  actions  is 
accomplished,  the  periodic  leak  checks 
of  the  lavatory  vent  system  may  be 
discontinued. 

Paragraph  (f)  of  the  proposed  AO 
would  require  that,  before  an  operator 
places  an  airplane  subject  to  the  AD  into 
service,  the  operator  must  establidi  a 
schedule  fos  accomplishment  of  the 
subject  leak  checks.  This  provision  is 
intended  to  ensure  that  transbrrad 
airplanes  are  inspected  in  accndance 
with  the  AD  on  the  same  basis  as  if  there 
were  continuity  in  ownership,  and  that 
scheduling  of  the  leek  checks  far  each 
airplane  is  not  delayed  or  postponed 
due  to  a  transfer  of  owneruiip. 
Airplanes  tiiat  have  previously  been 
subject  to  the  AD  would  have  to  be 
checked  in  aoctndanoe  with  either  the 
previous  operator's  or  the  new 
operator's  schedule,  whichever  would 
result  in  the  earlier  accompUshmenl 
date  for  that  leak  chedc  Other  airplanes 
would  have  to  be  inspected  before  an 
operator,  could  begin  operating  them  or 
in  accordance  with  a  schedule  aj^ntrved 
by  the  FAA  PMI,  but  within  a  period  not 
exceeding  200  flight  houn. 

Economicliiipact 

There  are  approximately  2,097  Model 
DC-9  and  DC-9-80  series  airplanes  and 
Model  MD-88  airplanes  of  the  affacted 
design  in  the  worldwide  fleet  The  FAA 
estimates  that  1.191  airplanes  of  U.S. 
registry,  and  47  U.S.  operators,  would 
be  affected  by  this  proposed  AD. 

1.  Leak  checks.  It  would  take 
approximately  4  work  hours  per 
airplane  lavatory  drain  to  accomplish 
eadi  leak  check,  at  an  average  labor  cost 
of  $60  per  work  hour.  There  normally 
are  2  drains  per  airplane.  Depending 
upon  the  type  of  valves  installed  and 
the  flight  utilization  rate  of  the  airplane, 
an  airplane  subject  to  this  AD  could  be 
required  to  be  inspected  as  few  as  2 


times  per  year  or  as  many  as  15  times 
per  year.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  leu  check 
requirement  on  U.S.  operators  would  be 
between  $960  and  $7,200  per  airplane 
per  year. 

2.  Inspections.  Should  an  operator 
elect  to  perform  the  inspection  of  the 
service  panel  drain  valve  cap/door  seal 
and  seal  mating  surface,  the  inspection 
would  take  approximately  1  work  hour 
to  accomplish,  at  an  average  labor  cost 
of  $60  per  work  hour.  Depending  upcm 
the  type  of  valves  installed  andue 
flight  utilization  rate  of  the  ai^laoe.  an 
airplane  subject  to  this  AD  could  be 
required  to  be  inspected  as  few  as  2 
times  per  year  or  as  many  as  15  times 
per  yeer.  Based  on  these  figures,  the  cost 
impact  of  the  piopoeed  inspection 
requirement  on  U.S.  operaton  would  be 
between  $120  and  $1,800  per  airplane 
per  year. 

3.  Installation  of  cap  on  flush/pU  line. 
The  propoeed  installation  would  take 
approximately  2  woric  houn  to 
accompUdi,  at  an  average  labor  cost  of 
$60  per  work  hour.  The  cost  of  required 
parts  is  estimated  to  be  $275  per  flush/ 
fill  line.  There  ixe  normally  3  flush/fiU 
lines  per  airplme.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
installation  requirement  on  U.S. 
operaton  would  be  $1,411,335,  or 
$1,185  per  airplane. 

4.  Installation  of  lavatory  vent  system 
replacement/modification.  The  portion 
of  this  installation  that  entails 
modification  of  the  toilet  assembly 
would  require  between  2  and  4  woric 
houn  per  airplane  to  accomplish., 
depending  on  the  brand  of  toilet 
involved.  The  average  labor  cost  is 
estimated  to  be  $60  per  woik  hour.  The 
cost  of  required  parts  is  estimated  to  be 
between  SS3  and  $2,121  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  portion  of  the  proposed 
installation  on  U.S.  operaton  would  be 
between  $203  and  $2,361  per  airplane. 

The  portion  of  this  installation  that 
entails  modification  of  lavatory  voit 
lines  would  require  between  15  and  52 
work  houn  per  airplane  to  accomplish, 
depending  upon  the  configuration  of  the 
airplane,  if  certain  other  modifications 
have  already  been  accomplished,  and 
the  modification  option  selected.  The 
average  labor  cost  is  estimated  to  be  $60 
per  work  hour.  The  cost  of  required 
parts  is  estimated  to  be  between  $600 
and  $13,000  per  airplane.  Based  on 
these  figures,  the  cost  impact  of  this 
portion  of  the  proposed  installation  on 
U.S.  operaton  would  be  between  $1,500 
and  $16,120  per  airplane. 

The  numbor  of  required  work  houn, 
as  indicated  above,  is  presented  in  this 
discussion  as  if  the  actions  proposed  in 


this  AD  were  to  be  conducted  as  "stand 
alone"  actions.  However,  in  actual 
practice,  these  actions  could  be 
accomplished  coinddentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
'  additional"  work  hours  would  be 
minimal  in  many  instances. 
Additionfdly,  any  costs  associated  with 
special  airplane  scheduling  should  be 
minimal. 

In  addition  to  the  costs  discussed 
above,  for  those  operaton  who  elect  to 
comply  with  proposed  paragraph  (b)  of 
this  AD  action,  the  FAA  estimates  that 
it  would  take  approximately  40  work 
houn  per  operator  to  incorporate  the 
lavatory  drain  system  leak  chef:k 
procedures  into  the  maintenance 
programs,  at  an  average  labor  cost  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  proposed 
maintenance  revision  requirement  of 
this  AD  on  U.S.  operaton  is  estimated 
to  be  $2,400  per  operator. 

The  "cost  unpact"  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiire  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operaton. 
However,  because  of  the  general 
obligation  of  operaton  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prodent 
operaton  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  confonn  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  the  original 
cost-benefidal  level  of  safety  is  no 


longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
-under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113, 
44701. 

§38.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  95-NM-214- 
AD. 
Applicability:  All  Model  DC-©-10,  -20, 
-30,  -40,  and  -50  series  airplanes;  Model 
DC-9-81  (MD-81),  DG-9-82  (MD-82},  DG- 
9-83  (MD-83),  and  DC-9-87  (MD-a7)  series 


airplanes;  and  Model  MD-88  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  appiios  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  damage,  airframe 
damage,  and/or  hazard  to  persons  or  property 
on  the  ground  as  a  result  of  "blue  ice"  that 
has  formed  from  leakage  of  the  lavatory  drain 
system  and  dislodged  from  the  airplane, 
accomplish  the  following: 

Note  2:  The  leak  checks  of  the  toilet  dump 
valve  and  flush/fill  line  that  are  required  by 
this  AD  may  be  performed  by  filling  the  toilet 
tank  with  water/rinsing  fluid  to  a  level  at 
least  4  inches  above  the  flapper  in  the  bowl, 
and  checking  for  leakage  afrer  a  period  of  5 
minutes. 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD,  accomplish  the  applicable 
procediues  specified  in  paragraphs  (a)(1), 
(a)(2).  (a)(3),  (a)(4),  (a)(5),  and  (a)(6)  of  this 
AD.  If  the  individual  waste  drain  system 
{janel  incorporates  more  than  one  type  of 
valve,  the  inspection  interval  that  applies  to 
that  panel  is  determined  by  the  component 
with  the  longest  inspection  interval  allowed. 
Each  of  the  components  must  be  inspected  or 
tested  at  that  time  at  each  service  panel 
location. 

(1)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  2651- 
329:  Within  1,500  flight  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  1,500  flight  hours, 
accomplish  the  procedures  specified  in 
paragraphs  (a](l)(i)  and  (a)(l)(ii]  of  this  AD: 

(i)  Conduct  a  leak  check  of  the  dump  valve 
(in-tank  valve  that  is  spring  loaded  closed 
and  operable  by  a  T-handle  at  the  service 

Cel),  and  the  in-line  drain  valve.  The  in- 
dJrain  valve  leak  check  must  be 
performed  vnth  a  minimum  of  3  pounds  f>er 
square  inch  differential  pressure  (PSID) 
applied  across  the  valve. 

(ii)  Visually  inspect  the  service  panel  drain 
valve  outer  cap  seal  and  the  inner  seal  (if  the 
valve  has  an  inner  door/closure  device  with 
a  second  p>ositive  seal),  and  the  seal  mating 
surfaces,  for  wear  or  damage  that  may  allow 
leakage. 

(2)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed,  Shaw 
Aero  Devices  part  number  lOlOlOOOC-A  (or 
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liighw  dadi  auidber);  or  Shaw  Aero  Devices 
put  number  lOlOlOOOB-A  (or  higher  daeh 
number):  or  Shaw  Aero  Devices  part  number 
lOlOlB-577-1  Of  101018-577-2:  or 
Pneudranlics  paA  number  series  9527: 
Within  1.000  flii^t  hours  after  the  effective 
date  of  this  AD,  fnd  theraafier  at  intervals  not 
to  exceed  1,000  light  hours,  aooompUah  the 
proceduiea  specified  in  pan^graphs  (a)(2Ki) 
and(aX2XU)oft»iaAD: 

(i)  Conduct  a  l#ak  check  of  the  dump  valve 
and  the  service  puiel  drain  valve.  The 
service  panel  dniin  valve  leek  chack  must  be 
performed  with  $  minimum  of  3  PSID 
applied  acroas  tl^  valve.  Both'the  iimer  door/ 
closure  device  a$d  the  outer  cap/door  must 
be  leak  checked. 

(ii)  For  servica  panel  valves  that  have  en 
inner  seel:  In  lien  of  pressure  testing,  the 
outer  cap  seal  aqd  seal  surface  may  oe 
visually  inspected  for  damage  or  wear. 

(3)  For  each  I^tocy  drain  system  that  has 
a  service  panel  4rain  valve  installed,  Shaw 
Aero  Devices  peft  number  series  lOlOlOOOC 
(except  as  spediled  in  peiagraph  (a)(2)  of  this 
AD),  or  Shaw  Aoro  Devices  part  number 
lOlOlOOOB  [except  as  specified  in  paragraph 
(a)(2)  of  this  AD|:  Within  600  flight  hours 
after  the  efisctive  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  600  flight 
hours,  accomplish  the  procedures  specified 
in  paragraphs  (a](3Hi)  and  (a)(3)(ii)  of  this 
AD: 

(i)  Conduct  a  leak  check  of  the  dump  valve 
and  the  service  panel  drain  valve.  The 
servica  panel  drain  valve  leak  check  must  be 
peHbrmed  with  •  minimum  of  3  PSID 

3>plied  across  the  valve.  Both  the  inner  door/ 
osura  device  and  the  outer  cap/door  must 
be  leak  checked., 

(ii)  For  servica  panel  valves  that  have  an 
inner  seal:  In  lieu  of  pressure  testing,  the 
outer  cap  seal  aqd  seal  surface  may  be 
visually  inspected  for  damage  or  wear. 

(4)  For  other  lavatory  drain  systems  not 
addressed  in  paragraph  (a)(1),  (a)(2).  or  (a)(3) 
of  this  AD:  Within  200  flight  hours  after  the 
elective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  200  flight  hours, 
accomplish  the  procedures  specified  in 
paragraphs  (aM4)(i)  and  (a)(4)(ii)  of  this  AD: 

(i)  Conduct  a  leak  check  of  the  dump  valve 
and  the  service  panel  drain  valve.  The 
service  panel  dif  in  valve  leak  check  must  be 
perfDrnwd  with  a  minimum  of  3  PSID 
applied  across  tke  valve.  Both  the  inner  door/ 
closure  device  and  the  outer  cap/ door  must 
be  leak  checked^ 

(ii)  For  service  panel  valves  that  have  an 
inner  seal:  In  lieu  of  pressure  testing,  the 
outer  cap  seal  and  seal  surface  may  be 
visually  inspected  for  damage  or  wear. 

(5)  For  fiush/Sll  lines:  Within  5,000  flight 
hours  after  the  ei^Ktive  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  5,000 
flight  hours,  accomplish  the  procedures 
specified  in  either  paragraph  (a)(5)(i)  or 
(a)(5)(ii)  of  this  AD: 

(i)  Conduct  a  leak  check  of  the  flush/fill 
line  cap.  This  leak  check  must  be  made  with 
a  minimum  of  3|  PSID  applied  across  the  cap. 
Or 

(ii)  Replace  thie  seals  on  the  toilet  tank  anti- 
siphon  (check)  Valv(  and  in  the  flush/fill  line 
cap.  Additionally,  perform  a  leak  check  of 
the  toilet  tank  anti-siphon  (check)  valve  with 


a  minimum  (tf  3  PSID  acroaa  the  valve  after 
changing  the  seals. 

(6)  Asa  result  of  the  leak  checks  and 
inspecdons  ramiired  l^  this  puagraph,  or  if 
evidence  of  ieuage  Is  fiiund  at  any  other 
time,  aooompUdi  the  requirements  of  either 
(aXOXi).  (aMOMU)  or  (aXeXiii)  as 


(i>If  a  leak  is  discovered,  prior  to  further 
flight,  repair  the  leak.  Prior  to  further  flight 
after  repair,  perform  the  leak  test. 
Additimally,  prior  to  returning  the  airplane 
to  servica.  dean  the  surboes  adjacent  to 
where  the  leaki»e  occurred  to  clear  them  of 
any  horizontal  fluid  residue  streaks;  such 
cleaning  must  be  to  the  extent  that  any  future 
appearance  of  a  horizontal  fluid  residue 
streak  wlU  be  taken  to  mean  that  the  system 
is  leaking  again. 

Note  3:  For  purposes  of  this  AD,  "leakage" 
is  defined  as  any  visible  leakage  observed 
during  a  leak  test;  the  presence  of  ice  in  the 
service  panel;  or  horizmtal  fluid  residue 
streaks  or  ice  trails  originating  at  the  service 
panel.  The  fluid  residue  is  usually,  but  not 
necessarily,  blue  in  color. 

(ii)  If  any  worn  or  damaged  seal  is  found,  . 
or  if  any  damaged  seal  mating  surface  is 
found,  prior  to  further  flight,  repair  or  replace 
it  in  accordance  with  the  valve 
manufacturer's  maintenance  manual. 

(iii)  In  lieu  of  performing  the  requirements 
of  paragraph  (aX6Mi)  or  (a)(6)(ii):  Prior  to 
further  flight,  drain  the  afiiscted  lavatory 
system  and  placard  the  lavatory  inoperative 
imtil  repairs  can  be  accomplished. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Within  180  days 
after  the  efiiactive  date  of  this  AD,  revise  the 
FAA-apiHoved  maintenance  program  to 
include  the  requirements  specified  in 
paragraphs  (b)(1),  (b)(2).  (bH3),  (bM4).  (bM5). 
(b)(6),  and  (b)(7)  of  this  AD: 

(1)  Replace  the  valve  seals  in  accordance 
with  the  applicable  schedule  specified  in 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of  this  AD. 
Any  revision  to  this  replacement  schedule 
must  be  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

(i)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  2651- 
329:  Replace  the  seals  within  5,000  flight 
hours  after  revision  of  the  maintenance 
program  in  accordance  with  paragraph  (b)  of 
this  AD,  and  thereafter  at  intervals  not  to 
exceed  52  months. 

(ii)  For  each  lavatory  drain  system  that  has 
any  other  type  of  drain  valve:  Replace. the 
seals  within  5,000  flight  hovirs  after  revision 
of  the  maintenance  program  in  accordance 
with  paragraph  (b)  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  18  months. 

(2)  Conduct  periodic  leak  checks  of  the 
lavatory  drain  systems  in  accordance  with 
the  applicable  schedule  specified  in 
paragraphs  (b)(2)(i),  {b)(2)(ii),  (b)(2)(iii).  and 
(b)(2)(iv)  of  this  AD.  If  the  individual  waste 
drain  system  incorporates  more  than  one 
type  of  valve,  the  interval  that  applies  to  that 
system  is  determined  by  the  component  with 
the  longest  inspection  interval  allowed.  Each 
of  the  components  in  that  system  must  be 
inspected/tested  at  that  time.  Any  revision  to 
this  leak  check  schedule  must  be  approved 


by  tht  Manapar.  Loa  Angplea  AGO.  FAA. 
Transport  Airplane  Directiaate. 

(i)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve,  Kaiser 
Electrravedskm  part  number  series  2651- 
329:  Widifai  5,000  flight  houn  after  revision 
of  the  maintenance  program  in  accordance 
withTMragraph  (b)  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  24  months  or  5,000 
flight  houn,  whichever  occurs  later, 
accomplish  the  procedures  specified  in 
paragrqihs  (bX2XiMA)  and  (bH2XiXB)  of  this 
AD: 

(A)  Conduct  a  leak  check  of  the  dump 
valve  (in-tank  valve  that  is  spring  loaded 
closed  and  operable  by  a  T-handk  at  the 
service  panel)  and  the  in-line  drain  valve. 
The  in-une  drain  valve  leak  check  must  bs 
performed  with  a  minimum  of  3  PSID        '*' 
applied  across  the  valve. 

(B)  Visually  inspect  the  service  panel  drain 
valve  outer  cap/door  seal  and  the  iimer  seal 
(if  the  valve  has  an  inner  door/closure  device 
with  a  second  positive  seal)  and  seal  mating 
surface  for  wear  or  damage  that  may  cause 
leakage.  Any  worn  or  damaged  seal  must  be 
replaced  and  any  damaged  seal  mating 
siuface  must  be  repaired  or  replaced,  prior  to 
further  flight,  in  accordance  with  the  valve 
manufacturer's  maintenance  manual. 

(ii)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed,  Shaw 
Aero  Devices  part  nimiber  series  lOlOlOOOC; 
or  Shaw  Aero  Devices  part  number  series 
lOlOlOOOB;  or  Pneudraulics  part  number 
series  9527:  Within  1.000  fli^t  houra  after 
revising  the  maintenance  program  in 
accordance  with  paragraph  (b)  of  this  AD, 
and  thereafter  at  interrals  not  to  exceed  1,000 
flight  houra,  acannplish  the  procedures 
specified  in  paragraphs  (b)(2)(ii)(A)  and 
(b)(2XUXB)ofthisAI>. 

(A)  Conduct  leak  checks  of  the  dump  valve 
and  the  service  panel  drain  valve.  The 
service  panel  drain  valve  leak  check  must  be 
performed  with  a  minimum  of  3  PSID 
applied  across  the  valve.  Only  the  inner 
door/closure  device  of  the  service  panel 
drain  valve  must  be  leak  checked. 

(B)  Visually  inspect  the  service  panel  drain 
valve  outer  cap/door  seal  and  seal  mating 
surfece  for  wear  or  damage  that  may  cause 
leakage. 

(iii)  For  each  lavatory  drain  system  that  has 
a  lavatory  drain  system  valve  that 
incorporates  only  an  outer  cap  seal  (i.e.,  uses 
no  inner  flapper),  or  that  incorporates  an 
inner  seal  that  is  not  an  attached  part  of  the 
valve  (i.e.,  a  "donut"):  Within  200  flight 
hours  after  revising  the  maintenance  program 
in  accordance  with  paragraph  (b)  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  200 
flight  houra,  conduct  leak  checks  of  the 
dump  valve  and  the  service  panel  drain 
valve.  The  service  panel  drain  valve  leak 
check  must  be  performed  with  a  minimum  3 
PSID  applied  across  the  valve.  Both  the 
donut  and  the  outer  cap/door  must  be  leak 
checked. 

(iv)  For  each  lavatory  drain  system  that 
incorporates  any  other  type  of  approved 
valve(8):  Within  400  flight  houra  after 
revising  the  maintenance  program  in 
accordance  with  paragraph  (b)  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  400 
flight  houra,  accomplish  the  procedures 


specified  in  paragraphs  (bH2)(ivXA)  and 
(bX2Xiv)(B)ofthisAD: 

(A)  Conduct  leak  checks  of  the  dump  valve 
and  the  service  panel  drain  valve.  The 
service  panel  drain  valve  leak  check  must  be 
performed  yrith  a  minimum  3  PSID  applied 
across  the  valve.  If  the  service  panel  drain 
valve  has  an  iimer  door/closure  device  with 
a  second  positive  seal,  only  the  inner  door 
must  be  leak  checked. 

(B)  If  the  valve  has  an  inner  door/closure 
device  with  a  second  positive  seal:  Visually 
inspect  the  service  panel  drain  valve  outer 
door/cap  seal  and  seal  mating  surface  for 
wear  or  damage  that  may  cause  leakage. 

(3)  For  flush/fill  lines:  Within  5,000  flight 
houra  after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  5,000 
flight  houn,  accomplish  the  procediues 
spiecified  in  either  paragraph  (b)(3)(i)  or 
(b)(3Kii)ofthisAD: 

(i)  Conduct  a  leak  check  of  the  flush/fill 
line  cap.  This  leak  check  must  be  made  writh 
a  ftiinimiim  of  3  PSID  applied  across  the  cap. 
Or 

(ii)  Replace  the  seals  on  the  toilet  tank  anti- 
siphon  (check)  valve  and  the  flush/fill  line 
cap.  Additionally,  perform  a  leak  check  of 
the  toilet  tank  anti-siphon  (check)  valve  with 
a  minimum  of  3  PSID  across  the  valve. 

(4)  Provide  procedures  for  accomplishing 
visual  inspections  to  detect  leakage  of  the 
lavatory  waste  drain  line  and  lavatory  flush/ 
fill  line,  at  each  waste  service  panel,  to  be 
conducted  by  maintenance  personnel  at 
intervals  not  to  exceed  4  calendar  days  or  45 
flight  houn,  whichever  occun  later. 

(5)  Provide  procedures  for  reporting 
leakage.  These  procedures  riiaU  provide  that 
any  "horizontal  blue  streak"  findings  must  be 
reported  to  maintenance  and  that,  prior  to 
further  flight,  the  leaking  system  shall  either 
be  repaired,  or  be  drained  and  placarded 
in<^Mrative. 

(i)  For  systenu  inomponting  an  in-line 
draii  valve.  Kaiser  Elactroi»ecision  part 
number  series  2651-329:  "The  reporting 
procedures  must  include  provisions  fm 
repotting  to  maintenance  any  instuioes  of 
abnormal  operation  of  the  valve  handle  for 
the  in-line  drain  valve,  as  observed  by  service 
penoond  during  normal  servicing. 

(A)  Additionally,  for  these  systenu.  these 
provisions  must  indude  procedures  for 
eidier  Prior  to  further  flight,  fdlowing  die 
in-line  drain  valve  manufacturer's 
raoommendad  troubleshooting  procedures 
and  correction  of  the  discrepancy;  or  prior  to 
fiirther  fli^t,  draining  the  lavatory  system 
uid  placuiding  it  inoperative  until  the 
correction  of  me  discrepancy  can  be 
accomplished. 

(B)  If  the  drain  system  also  indudes  an 
additional  service  panel  drain  valve,  Shaw 
Aero  Devices  part  number  lOlOlOOOC-A  (or 
higher  dash  number);  or  Shaw  Aero  Devices 
part  number  lOlOlOOOB-A  (or  higher  dash 
number);  or  Shaw  Aero  Devices  part  number 
lOlOlB-577-1  or  lOlOlB-577-2;  or 
Pneudraulics  part  number  series  9527: 

Indications  of  abnormal  operation  of  the 
valve  handle  for  the  in-line  drain  valve  need 
not  be  addressed  immediately  if  a  leak  check 
of  the  service  panel  drain  valve  indicates  no 
leakage  or  other  discrepancy.  In  these  cases, 
repair  of  the  in-line  drain  valve  must  be 


accomplished  within  1,000  flight  houra  after 
the  leak  check  of  the  additional  service  panel 
drain  valve. 

(6)  Provide  training  programs  for 
maintenance  and  servicing  personnel  that 
include  information  on  "Blue  Ice 
Awareness"  and  the  hazards  of  "blue  ice." 

(7)  As  a  result  of  the  leak  checlcs  and 
inspections  required  by  this  paragraph,  or  if 
evidence  of  leakage  is  found  at  any  other 
time,  accomplish  the  requirements  of  either 
paragraph  (b)(7)(i),  (b)(7Xu)  or  (bM7)(ui).  as 
applicable: 

(i)  If  a  leak  is  discovered,  prior  to  further 
flight,  repair  the  leak.  Prior  to  further  flight 
after  repair,  perform  the  leak  test. 
Additionally,  prior  to  returning  the  airplane 
to  service,  clean  the  surfaces  adjacent  to 
where  the  leakage  occurred  to  clear  them  or 
any  horizontal  fluid  residue  streaks;  such 
cleaning  must  be  to  the  extent  that  any  future 
appearance  of  a  horizontal  fluid  residue 
streak  will  be  taken  to  mean  that  the  system 
is  leaking  again. 

Note  4:  For  purposes  of  this  AD,  "leakage" 
is  defined  as  any  visible  leakage  observed 
during  a  leak  test;  the  presence  of  ice  in  the 
service  panel;  or  horizontal  fluid  residue 
streaks/ ice  trails  originating  at  the  service 
panel.  The  fluid  residue  is  usually,  but  not 
necessarily,  blue  in  color. 

(ii)  If  any  worn  or  damaged  seal  is  found, 
or  if  any  damaged  seal  mating  surface  is 
found,  [Hior  to  further  flight,  repair  or  replace 
it  in  accordance  wdth  the  valve 
manufacturer's  maintenance  manual. 

(iii)  In  lieu  of  performing  the  requirements 
of  paragraph  (bX7Hi)  or  (bH7)(ii):  Prior  to 
further  flight,  drain  the  affscted  lavatory 
system  and  placard  the  lavatory  inoperative 
until  repain  can  be  accomplished. 

(c)  For  operaton  who  elect  to  comply  with 
paragraph  (b)  of  this  AD:  Any  revision  to  (i.e., 
extension  of)  the  leak  check  intervals 
required  by  paragraph  (b)  of  this  AD  must  be 
approved  by  the  Manager,  Los  Angeles  AGO, 
FAA,  Transport  Airplane  Directorate. 
Requests  for  such  revisions  must  be 
sulmiitted  to  the  Manage  of  the  Los  Angeles 
ACO  through  the  FAA  Prindpal  Maintenance 
Inspector  (PMI),  and  must  include  the 
following  information: 

(1)  The  operator's  name; 

(2)  A  statement  verifying  that  all  known 
cases/indications  of  leakage  or  failed  leak 
tests  are  included  in  the  submitted  material; 

(3)  The  type  of  valve  (make,  model, 
manufacturer,  vendor  part  number,  and  serial 
number); 

(4)  The  period  of  time  covered  by  the  data; 

(5)  The  current  FAA  leak  check  interval; 

(6)  Whether  or  not  seals  have  been 
replaced  between  the  seal  replacement 
intervals  required  by  this  AD; 

(7)  Whether  or  not  leakage  has  been 
detected  between  leak  check  intervals 
required  by  this  AD,  and  the  reason  for 
leakage  (i.e.,  worn  seals,  foreign  materials  on 
sealing  surfece,  scratched  or  damaged  sealing 
surface  or  valve,  etc.);  and 

(8)  Whether  or  not  any  leak  check  was 
conducted  without  first  inspecting  or 
cleaning  the  sealing  surfaces,  changing  the 
seals,  or  repairing  the  valve.  [If  such 
activities  have  been  accomplished  prior  to 
conducting  the  periodic  leak  check,  that  leak 


check  shall  be  recorded  as  a  "failure"  for 
purposes  of  the  data  required  for  this  request 
submission.  The  exception  to  this  is  the 
normally  scheduled  seal  change  in 
accordance  with  paragraph  (b)(1)  of  this  AD. 
Performing  this  scheduled  seal  change 
immediately  prior  to  a  leak  check  will  not 
cause  that  leak  check  to  be  recorded  as  a 
feilure.j 

Note  5:  Requests  for  approval  of  revised 
leak  check  intervals  may  be  submitted  in  any 
format,  provided  that  the  data  give  the  same 
level  of  detail  spedfied  in  paragraph  (c)  of 
this  AD. 

Note  6:  For  the  purposes  of  expediting 
resolution  of  requests  for  revisions  to  the  leak 
check  intervals,  the  FAA  suggests  that  the 
requester  summarize  the  raw  data;  group  the 
data  gathered  from  different  airplanes  (of  the 
same  model)  and  drain  systems  with  the 
same  kind  of  valve;  and  provide  a 
recommendation  from  pertinent  industry 
group(s)  and/or  the  manufacturer  specifying 
an  appropriate  revised  leak  check  interval. 

(d)  For  all  airplanes:  Within  5,000  flight 
houn  after  the  effective  date  of  this  AD, 
install  a  lever/lock  cap  on  the  flush/fill  lines 
at  each  lavatory  service  panel.  The  cap  must 
be  either  an  FAA-approved  lever/lock  cap,  or 
a  cap  installed  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
38-47.  dated  April  17,  1992. 

(e)  For  only  those  airplanes  listed  in 
McDonnell  Douglas  DC-9  Service  Bulletin 
38-41,  Revision  3.  dated  July  5, 1994: 
Accomplish  the  procedures  specified  in 
paragraphs  (e)(1)  and  (e)(2)  of  this  AD: 

(1)  Conduct  leak  checks  of  the  lavatory 
vent  system  at  the  same  time  as  conducting 
the  leak  checks  of  the  dump  valve  and  flush/ 
fill  line  required  by  this  AD.  If  a  leak  is 
discovered,  prior  to  further  flight,  accomplish 
the  procedures  specified  in  either  paragraph 
(e)(lMi).  (e)(l)(ii),  (e)(l)(iii).  or  (eHl)(iv)  of 
this  AD: 

(i)  Repair  the  leak  and  retest  Or 

(ii)  Drain  the  affected  lavatmy  system  and 
placard  the  lavatory  inoperative  until  repain 
can  be  accomplished.  Or 

(iii)  Install  an  FAA-approved  modification 
that  deactivates  the  vent  system.  After 
accomplishment  of  this  deactivation,  the  leak 
checks  of  the  lavatory  vent  system  may  be 
discontinued.  Or 

(iv)  Replace/modify  the  vent  system  in 
accordance  with  McDonnell  Douglas  DC-9 
Service  Bulletin  38-41.  Revision  3,  dated 
)uly  5, 1994.  After  accomplishment  of  this 
replacement/modification,  the  leak  checks  of 
the  lavatory  vent  system  may  be 
discontinued. 

(2)  Within  3  years  after  the  effective  date 
of  this  AD:  Either  replace/modify  the  vent 
system  in  accordance  with  McDonnell 
Douglas  DC-9  Service  Bulletin  38-41, 
Revision  3,  dated  )uly  5, 1994;  or  install  an 
FAA-approved  modification  that  deactivates 
the  vent  system.  Accomplishment  of  either  of 
these  actions  constitutes  terminating  action 
for  the  leak  checks  of  the  lavatory  vent 
system  that  are  required  by  this  AD. 

(f)  For  any  affected  airplane  acquired  after 
the  effective  date  of  this  AD:  Before  any 
operator  places  into  service  any  airplane 
subject  to  the  requirements  of  this  AD,  a 
schedule  for  the  accomplishment  of  the  leak 
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checks  required  fa^  this  AD  shall  be 
established  in  acdordance  with  either 
paragraph  (f)(1)  or  (f)(2)  of  this  AD.  as 
applicable.  Aiter  •adi  leak  check  has  been 
performed  once,  fach  subsequent  leak  check 
must  be  perfonned  in  accordance  with  the 
new  operator's  schedule,  in  accordance  with 
either  paragraph  (a)  or  (b)  of  this  AD,  as 
applicable. 

(1)  For  airplantt  previously  maintained  in 
accordance  with  this  AD:  The  first  leak  check 
to  be  performed  b^  the  new  operator  must  be 
accnnplished  in  Accordance  with  either  the 
previous  operator's  schedule  or  the  new 
operator's  schedule,  whichever  would  result 
in  the  earlier  acajmplishment  date  for  that 
leak  check. 

(2)  For  airpIansB  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD:  The  firstileak  check  to  be  performed 
by  the  new  operator  must  be  accomplished 
prior  to  further  flight;  or  in  accordance  with 
a  schedule  approved  by  the  FAA  PMI,  but 
within  a  period  not  to  exceed  200  flight 
hours. 

(g)  An  ahematiVe  method  of  compliance  or 
adjustment  of  tha  compliance  time  that 
provides  an  accetttable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO,  FAA.  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA  PMI, 
who  may  add  conunents  and  then  send  it  to 
the  Manager,  LoSfAngeles  AGO. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  th4  Los  Angeles  AGO. 

Note  8:  For  any  valve  that  is  not  eligible 
for  the  extended  leak  check  intervals  of  this 
AD:  To  be  eligible  for  the  leak  check  interval 
specified  in  para|raph  (a)(1).  (a)(2),  (b)(2)(i], 
or  (b)(2)(ii),  the  sfrvice  history  data  of  the 
valve  must  be  submitted  to  the  Manager,  Los 
Angeles  AGO,  FAA,  Transport  Airplane 
Directorate,  withia  request  for  approval  of  an 
alternative  method  of  compliance  with  this 
AD.  The  request  should  include  an  analysis 
of  known  failure  modes  for  the  valve,  if  it  is 
an  existing  desige,  and  known  failure  modes 
of  similar  valves..  Additionally,  the  request 
should  include  ap  explanation  of  how  design 
features  will  preclude  these  failure  modes, 
results  of  qualification  tests,  and 
approximately  23,000  flight  hours  or  25,000 
flight  cycles  of  sarvice  history  data,  including 
a  winter  season^  collected  in  accordance  with 
the  requirements!  of  paragraph  (c)  of  this  AD 
or  a  similar  program 

(h)  Special  fllg)it  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  A^ation  Regulations  (14  CFR 
21.197  and  21.ig|9)  to  operate  the  airplane  to 
a  location  where  jthe  requirements  of  this  AD 
can  be  accompli^ed. 

Issued  in  Rent^n,  Washington,  on 
December  19, 1995. 
Darrell  M.  Pederfeon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Airctaft  Certification  Service. 
[FR  Doc.  95-31245  Filed  12-22-95;  8:45  am) 
BOJJNQ  COOE  491IK13-U 


RAILROAD  RETIREMEffT  BOARD 

20CFRPart211 
RIN322fr-AB10 

Hnaltty  of  Records  of  Compensation 

AQENCV:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  hereby  proposes  to  adopt 
regulations  pertaining  to  the  finality  of 
reports  of  compensation.  The  proposed 
regtdations  relate  to  corrections  to 
records  of  compensation  more  than  four 
years  after  the  date  on  which  the 
compensation  was  required  to  be 
reported  to  the  Board. 
DATES:  Comments  must  be  received  on 
or  before  February  26, 1996. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nfichael  C.  Litt,  General  Attorney, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611. 
telephone  (312)  751-4929,  TTD  (312) 
751-4701. 

SUPPI.EMENTARY  INFORMATION:  The 
Board's  rules  and  procedures  regarding 
the  finality  and  reports  of  compensation 
are  presently  contained  in  Board  Orders, 
which  are  not  readily  available  to  the 
public. 

The  proposed  rule  would  amend  part 
211  of  the  Board's  regulations 
(Creditable  Railroad  Compensation)  by 
adding  a  new  §  211.16  to  this  part. 
Under  section  9  of  the  Railroad 
Retirement  Act,  the  Board  will  not 
change  an  employee's  record  of  reported 
compensation  if  the  change  is  requested 
more  than  font  years  after  the  report  of 
compensation  is  required  to  be  filed 
under  §  209.6  of  the  Board's  regulations. 
Proposed  §  211.16  explains  when  the 
Board  will  change  a  record  of 
compensation  beyond  the  four  year 
period;  for  example,  where  the  record  is 
incorrect  because  of  clerical  error  or 
fraud,  where  the  compensation  was 
posted  to  the  wrong  period  or  person,  or 
where  the  compensation  was  originally 
reported  to  the  Social  Security 
Administration  but  the  Board  or  a  court 
has  determined  that  it  should  have  been 
reported  to  the  Board.  Changes  to  credit 
compensation  and  service  after  the  four 
year  period  could  be  made  only  where 
taxes  due  under  the  Railroad  Retirement 
Tax  Act  have  been  paid. 

The  Labor  Member  of  the  Board 
dissented  from  the  action  of  the  majority 
of  the  Board  approving  the  proposed 
rule.  The  Labor  Member's  reasons  for 
dissenting  fi-om  this  action  are  set  out 
below. 


Views  of  the  Labor  Member  of  the 
Board 

The  Labor  Member  heh  that  this 
proposed  revision  to  part  211  presents 
a  major  change  in  the  crediting  of 
compensation  and  service,  in  that  if  the 
four  year  time  limit  for  corrections  to 
records  of  compensation  has  passed,  no 
employee  may  be  credited  with  service 
months  or  compensation  imless  the 
employee  establishes  that  all 
employment  taxes  have  been  paid  with 
respect  to  this  service.  The  Labor 
Member  acknowledges  that  in  the 
current  environment  where  the  Internal 
Revenue  Service  has  responsibility  for 
assessing  and  collecting  taxes  under  the. 
Railroad  Retirement  Tax  Act  and  the     > 
Board  has  the  responsibility  for 
crediting  compensation  and  service,  a 
lack  of  coordination  is  inevitable.  He 
contends  that  this  should  in  no  way 
compel  the  Board  to  limit  the  granting 
of  legitimate  railroad  retirement  credits, 
but  that  the  change  proposed  by  the 
majority  of  the  Board  would  do  this. 

The  Labor  Member  feels  that  this 
change  coiUd  also  put  an  employee  in 
a  "catch  22"  situation  since  diere  could 
be  questions  as  to  the  employee's  status 
under  the  Social  Seouity  Act  for  the 
period  where  the  employer  is  foimd  to 
be  covered  under  the  Railroad 
Retirement  Act,  but  because  no  railroad 
retirement  taxes  had  been  paid,  the 
employee  would  receive  no  railroad 
retirement  credit.  Conceivably,  the 
employee  would  receive  no  credit  imder 
either  Act.  The  Labor  Member  points 
out  that  currently  there  are  many 
situations  where  the  Board  may  correct 
a  compensation  record  retroactively. 
There  are  cases  where  earnings  were 
erroneously  reported  to  the  Social 
Security  Administration  by  the 
employer  and,  subsequently,  the  Board 
rules  that  the  employer  is  covered  under 
the  Railroad  Retirement  Act.  The  Board 
may  correct  a  record  of  compensation 
where  such  correction  is  determined  or 
approved  by  a  court  having  jurisdiction 
to  make  such  a  decision,  or  as  a  result 
of  a  settlement  entered  into  by  the 
employer  and  the  Internal  Revenue 
Service. 

The  Labor  Member  does  not  endorse 
the  change  recommended  by  the 
majority  of  the  Board.  Instead,  he  feels 
that  the  Board  should  make  a  concerted 
effort  to  identify  when  an  employer  or 
employee  is,  in  fact,  covered  imder  the 
Railroad  Retirement  Act  and  attempt  to 
mitigate  the  consequences  of  decisions 
that  retroact  over  several  years.  He 
submits  that  we  are,  in  fact,  doing  this 
now  with  the  assistance  of  our  agency's 
Audit  and  Compliance  Division  which 


is  successfully  dedicating  significant 
resources  to  this  effort. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
E»BCutive  Order  12866;  therefore,  no 
regiUatory  impact  analysis  is  required. 
There  are  no  information  collections 
associated  Mdth  this  rule. 

List  of  Snblects  in  20  CFR  Parts  211 

Pensions,  Railroad  employees. 
Railroad  retirement. 

For  the  reasons  set  out  in  the 
preamble,  chapter  Q  of  title  20  of  the 
Code  of  Federal  Regidations  is  proposed 
to  be  amended  as  follows: 

PART  211— [AMENDED] 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Authority:  45  U.S.C  231(f). 

2.  Part  211  is  amended  by  adding  a 
new  §  211.16  to  read  as  follows: 

1211.16    nnalHty  of  records  of 
compensation. 

(a)  Time  limit  for  corrections  to 
records  of  compensation.  The  Board's 
record  of  the  cconpensation  reported  as 
paid  to  an  employee  for  a  given  period 
shall  be  conclusive  as  to  amount,  or  if 
no  compensation  was  reported  for  such 
period,  then  as  to  the  employee's  having 
received  no  compensation  for  such 
period,  unless  the  error  in  the  amount 
of  compensation  or  the  failvue  to  make 
return  of  the  compensation  is  called  to 
the  attention  of  the  Board  within  four 
years  after  the  date  on  which  the 
compensation  was  required  to  be 
reported  to  the  Board  as  provided  for  in 
§  209.6  of  this  chapter. 

(b)  Correction  after  4  years.  Subject  to 
paragraph  (c)  of  this  section,  the  Board 
may  correct  a  report  of  compensation 
after  the  time  limit  set  forth  in 
paragraph  (a)  of  this  section  for  one  of 
the  following  reasons: 

(1)  Where  the  compensation  was 
posted  as  the  result  of  fraud; 

(2)  Where  the  compensation  was 
posted  for  the  wrong  person  or  the 
wrong  period; 

(3)  Where  the  earnings  were 
erroneously  reported  to  the  Social 
Security  Administration  in  the  good 
faith  belief  by  the  employer  or  employee 
that  such  earnings  were  not  covered 
under  the  Railroad  Retirement  Act  and 
there  is  a  final  decision  of  the  Board 
under  part  259  of  this  chapter  that  such 
employer  or  employee  was  covered 
under  the  Railroad  Retirement  Act 
during  the  period  in  which  the  earnings 
were  paid; 


(4)  Where  a  determination  pertaining 
to  the  coverage  under  the  Railroad 
Retirement  Act  of  an  individual, 
partnership,  or  company  as  an 
employer,  is  retroactive;  and 

(5)  Where  a  record  of  compensation 
could  not  otherwise  be  corrected  under 
this  part  and  where  in  the  judgment  of 
the  three-member  Board  that  heads  the 
Railroad  Retirement  Board  failiue  to 
make  a  correction  would  be  inequitable. 

(c)  Limitation  on  crediting  service.  No 
employee  may  be  credited  with  service 
months  or  tier  II  compensation  beyond 
the  four  year  period  referred  to  in 
paragraph  (a)  of  this  section  unless  the 
employee  establishes  to  the  satisfaction 
of  the  Board  that  all  employment  taxes 
imposed  by  sections  3201, 3211,  and 
3221  of  title  26  of  the  Internal  Revenue 
Code  have  oeen  paid  with  respect  to  the 
compensation  and  service. 

Dated:  December  15, 1995. 
By  Authority  of  the  Board. 

Beatrice  Esersld, 

Secretary  to  the  Board. 

(FR  Doc.  95-31064  Filed  12-22-95;  8:45  am] 
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DEPARTMErfT  OF  THE  TREASURY 

Intomal  Revenue  Service 

26  CFR  Part  1 
PNTL-0009-95] 
RIN  1545-AT42 

Certain  Transfers  of  Domestic  Stock  or 
Securities  by  U.S.  Persons  to  Foreign 
Corporations 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  public  hearing. 

summary:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Roister,  the  IRS  is  issuing  temporary 
regulations  revising  the  rules  imder 
section  367(a)  with  respect  to  certain 
transfers  of  stock  or  securities  of 
domestic  corporations  by  United  States 
persons  piusuant  to  the  corporate 
organization,  reorganization  or 
liquidation  provisions  of  the  Internal 
Revenue  Code.  The  text  of  those 
temporary  regidations  also  serves  as  the 
text  of  these  proposed  regulations.  This 
doctunent  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  March  25, 1996.  Outlines  of 
topics  to  be  discussed  at  the  public 


hearing  scheduled  for  April  11, 1996,  at 
10  a.m.  must  be  received  by  March  21, 
1996. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (INTL  0009-95), 
Room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  die 
alternative,  submissions  may  be  hand 
deUvered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  (INTL- 
0009-95),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Ave.  NW.,  Washington,  DC.  The  public 
hearing  will  be  held  in  the  IRS 
Auditoriiun,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington.  DC. 

FOR  FURTHiER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Philip  L. 
Tretiak  at  (202)  622-3860;  concerning 
submissions  and  the  hearing,  Christina 
Vasquez  at  (202)  622-7180  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Redaction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  Treasury, 
Office  of  Information  and  Regulatory 
Afiiairs,  Washington,  DC  20503,  with 
copies  to  the  Internal  Revenue  Service, 
Attn:  IRS  Reports  Clearance  Officer, 
T:FP,  Washington.  DC  20224.  Comments 
on  the  collection  of  information  should 
be  received  by  February  26,  1996. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
luiless  the  collection  of  information 
displays  a  valid  control  number. 

"nie  collection  of  information  is  in 
§  1.367(a)-3T(c)(4).  This  information  is 
required  by  the  IRS  as  a  condition  for 
a  taxpayer  to  qualify  for  an  exception  to 
the  general  rule  of  taxation  under 
section  367(a)(1).  This  information  will 
be  used  to  determine  whether  a  taxpayer 
properly  quaUfies  for  a  claimed 
exception.  The  respondents  generally 
will  be  U.S.  corporations,  probably  U.S. 
multinationals,  that  are  acquired  by 
foreign  companies  pursuant  to 
nonrecognition  exchanges  or  that  engage 
in  joint  ventiues  with  foreign 
companies.  Responses  to  this  collection 
of  information  by  the  relevant  U.S. 
corporations  are  required  in  order  for 
the  shareholders  of  such  corporations  to 
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qualify  for  an  exception  to  the  general 
rule  under  section  367(a)(1). 

Bodu  or  records  relating  to  a 
collection  of  infoimation  must  be 
retained  as  long  antheir  contents  may 
become  material  14  the  administraticui 
of  any  intmnal  revtoue  law.  Generally, 
tax  returns  and  taX  return  information 
are  fymfidrnitial,  as  reqiiired  by  26 
U.S.C  6103. 

Estimated  total  annual  reporting 
burden:  1.000  houfs.  The  estimated 
annual  burden  perirespondent  varies 
from  1  hour  to  20  Hours,  depending  on 
individual  circumstances,  with  an 
estimated  avwage  ^f  10  hours. 

Estimated  niunber  of  respondents: 
100. 

Estimated  annua)  frequency  of 
responses:  Once.    | 

Background  I 

The  temporary  rfgulations  published 
in  the  Rules  and  Regulations  section  of 
this  issue  of  the  Federal  Register  amend 
the  Income  Tax  Regulations  (26  CFR 
part  1)  relating  to  section  367(a).  The 
temporary  regulations  contain  rules 
relating  to  the  transfer  of  stock  or 
securities  by  a  United  States  person  to 
a  foreign  corporation  in  an  exchange 
described  in  section  367(a). 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  reg^lations.  The 
preamble  to  the  teQiporary  regulaticms 
explains  the  temporary  regulations. 
Final  regulations  upder  section  367(a) 
regarding  transfers  of  stock  or  seciuities 
will  integrate  the  proposed  regulations 
herein  with  the  notice  of  proposed 
rulemaking  published  on  August  26. 
1991,  in  the  Federal  Register  (56  FR 
41993).  Thus,  the  propmed  regidations 
herein  supplement  and,  where 
inconsistent  with,  supersede,  the  1991 
proposed  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
signifinant  regulatory  action  as  defined 
in  Executive  Order,  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
Im  also  been  deteiinined  that  tliis 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Thus,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply 
to  these  regulations,  and  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  ciief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 


CoBunents  and  Nodca  erf  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  this  Internal  Revalue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  April  11, 1996,  at  10  a.m.  in  the  IRS 
Auditorium.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  March  25, 1996 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  March  21, 1996. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments.  * 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Philip  L.  Tretiak 
of  the  Office  of  Associate  Chief  Coimsel 
(International),  Internal  Revenue 
Service.  However,  other  personnel  bom 
the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  tax.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *  •  • 

Par.  2.  New  §  1.367-9  is  added  to  read 
as  follows: 

§1.367(a)-0    Transfers  by  U.S.  persons  of 
stock  or  securities  of  domestic 
corporations  to  foreign  corporations. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  paragraphs  (a), 
(c).  (d),  (e).  (f),  (g)(1),  and  (h)(1)  of 


§  1.367-3T  published  elsewhere  in  this 
issue  of  the  Federal  Register]. 
Margaret  Mifawr  Rjchardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  95-30828  Filed  12-22-95;  8:45  am] 
aajJNQ  CODE  48»-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[COD  87-087] 
RtN  2115-AC84 

Regattas  and  Marine  Parades 

agency:  Coast  Guard.  DOT. 
ACnOti:  Notice  of  withdrawal. 

SUMMARY:  The  Coast  Guard  is 
withdraMring  its  rulemaking  to  increase 
the  time  requirement  for  submitting 
permit  applications  to  the  Coast  Guard 
for  approval  prior  to  the  start  of  a  regatta 
or  marine  parade  event.  Since  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
was  published  for  this  rulemaldng.  the 
Coast  Guard  has  participated  in  the 
National  Performance  Review  and  has 
determined  that  a  broader  regulatory 
examination  of  the  entire  Regatta  and 
marine  Parade  Permit  process,  including 
the  issue  of  appropriate  permit 
application  submission  times,  was 
needed.  Therefore,  this  single  issue 
rulemaking  project  is  being  withdrawn 
and  the  permit  application  submission 
time  issue  will  be  included  in  the 
broader  overall  review  and  revision  of 
the  regatta  and  marine  parade  permit 
process  regulations. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Carlton  Perry,  Auxiliary,  Boating,  and 
Consiuner  Affairs  Division,  (202)  267- 
0979. 

SUPPLEMENTARY  INFORMATION:  On 
February  4, 1988,  the  Coast  Guard 
published  an  NPRM  entitled  Regattas 
and  Marine  Parades  in  the  Federal 
Register  (53  FR  3221).  Interested 
persons  were  given  until  April  4, 1988, 
to  submit  comments.  The  Coast  Guard 
received  45  letters  commenting  on  the 
proposal. 

Most  of  the  45  comments  on  the 
NPRM  were  submitted  by  event 
sponsora,  which  ranged  frvm  small 
sailing  clubs  and  regional  and  national 
sailing  or  boating  associations  to  a 
municipality  and  two  commercial 
fireworks  display  sponsors.  Most  of  the 
comments  acknowledged  or  supported  a 
need  for  some  increase  in  the 
submission  time  for  permit  applications 
for  some  events,  but  objected  to  the 
proposed  submission  time  of  90  days  for 


all  marine  events  and  suggested  various 
submission  times  of  60  days  or  less.  A 
few  comments  supported  the  proposed 
submission  time  of  90  days  for  larger 
events.  Another  comment  suggested 
reqidring  a  subnussicHi  time  of  105  days 
to  allow  for  a  full  environmental  impact 
analysis. 

Many  comments  emphasized 
planning  problems  faced  by  sponsors 
due  to  ^ort  seasons,  volunteer 
organization  officials,  long  periods  of 
inactivity  prior  to  the  boating  season 
start-up  events,  and  difficulty  in  getting 
firm,  detailed  information  sooner  than 
30  days  before  an  event. 

The  Coast  Guard  has  determined  that 
the  best  course  of  action  at  this  point  is 
to  withdraw  this  single  issue 
rulemaking  and  examine  the  issue  of 
permit  application  submission  times  as 
part  of  a  broader  project  to  conduct  a 
regulatory  review  of  the  entire  regatta 
and  marine  parade  permit  process,  [CGD 
95-054]  pubUshed  elsewhere  in  this 
issue,  llierefore,  the  Coast  Guard  is 
withdrawing  the  rulemaking  [CGD  87- 
087]  and  merging  its  docket  with  [CGD 
95-054]. 

Dated:  December  18, 1995. 
Rndy  K.  Pasdwl. 

Hear  Admiral,  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc  95-31215  Filed  12-22-45;  8:45  am] 
■LUNQ  COOC  4S10-14-«I 


33CFRPart100 

[CQDS6-064] 

RIN2115-AF17 

Ragatlas  and  Marine  Parades;  Permit 
Application  Procedures 

agency:  Coast  Guard.  DOT. 
ACTION:  Advance  notice  of  proposed 
rule;  request  for  comments. 

SUMMARY:  hi  keeping  with  the  National 
Performance  Review,  the  Coast  Guard  is 
examining  its  procediues  for  permitting 
regattas  and  marine  parades  in  order  to 
improve  its  service  to  event  sponsora 
and  affected  navigation  in  the  event 
area.  In  order  to  identify  and  consider 
the  permitting  procedures  and 
application  requirements  which  should 
be  modified  or  removed,  the  Coast 
Guard  is  requesting  comments  from 
interested  and  affected  individuals  and 
entities  early  in  the  process.  This 
regulatory  review  seeks  to  identify 
b^er  ways  to  reduce  permit  application 
processing  time  and  eliminate 
unnecessary  paperwork  without 
adversefy  affecting  vessel  safisty  in  the 
event  area. 


DATES:  Comments  are  requested  by 
February  9, 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  95-054), 
U.S.  Coast  Guard  Headquartere,  2100   . 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  niunber  is  (202)  267-1477. 
The  Executive  Secretary  maintains  the 
public  dodiet  for  this  notice.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  3406.  U.S.  Coast  Guard 
Headquartere. 

The  minutes  of  National  Boating 
Safety  Advisory  Coimdl  (NBSAC) 
meetings  at  wUch  regatta  and  marine 
parade  permit  application  issues  were 
discussed  are  available  for  examination 
in  the  docket. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlton  Perry,  Project  Manager, 
Auxiliary,  Boating,  and  Consiuner 
Affairs  Division,  (202)  267-0979.  A 
copy  of  this  notice  may  be  obtained  by 
calling  the  Coast  Guard's  toll-free  Coast 
Guard  Customer  Infoline,  1-800-368- 
5647.  In  Washington,  E)C,  call  267-0780. 

SUPPLBIBITARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
request  for  comments  by  submitting 
written  data,  views  or  arguments. 
Persons  submitting  comments  should 
include  their  names  and  addresses  and 
identify  this  notice  (CGD  95-054). 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8Vi  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Peraons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Background  and  Purpose 

Under  33  U.S.C.  1233.  die  Coast 
Guard  has  discretionary  authority  to 
issue  regulations  to  promote  the  safety 
of  life  on  navigable  watera  during 
regattas  or  marine  parades.  Section 
100.15  of  Title  33.  Code  of  Federal 
Regulations  prescribes  the  requirements 
for  regatta  and  marine  parade  (marine 
event)  permit  applications,  including: 
(1)  which  events  require  a  Coast  Guard 
marine  event  permit:  (2)  limiting  the 
validity  of  a  marine  event  permit  to  not 
exceed  one  year;  (3)  the  timeframe  for 
submitting  permit  applications;  and  (4) 
information  the  sponsor  must  provide  in 
an  application  package. 


The  Coast  Guard  reviews  all  regatta 
permit  applications  to  detennine 
whether  or  not  a  permit  is  required  to 
hold  the  event.  The  Coast  Guard  checks 
the  permit  application  package  for 
completeness  and  contacts  the  appUcant 
for  missing  or  additional  information. 
Permit  applications  are  reviewed  for 
extra  or  imusual  hazards  to  the  safefy  of 
life,  such  as  an  inherentiy  hazardous 
competition;  customary  presence  of 
commercial  or  pleasure  craft  in  the  area; 
any  obstruction  of  a  navigable  channel; 
and  accumulation  of  spectator  craft.  The 
Coast  Guard  addresses  this  extra  or 
unusual  hazard  in  a  cooperative  effort 
between  the  event  sponsor  and  the 
issuing  authority,  e.g.,  a  Coast  Guard 
Group  Commander,  throughout  the 
permit  application  review  process.  The 
Coast  Giuud  issuing  authority  discusses 
the  location  and  conduct  of  the  event, 
consults  with  other  affected  commands, 
e.g.,  Captain  of  the  Port  or  Vessel  Traffic 
Service  Center,  assigns  and  directs 
safety  patrol  craft,  in  addition  to 
sponsor  provided  safety  patrol  craft,  as 
deemed  necessary,  establishes  a  safefy 
patrol  communication  plan  for  use 
before,  during  and  immediately  after  the 
event,  and  notifies  local  navigation  of 
the  event  through  the  Local  Notice  to 
Marinera  and  often  through  local  media 
sources,  as  well. 

The  Coast  Guard  may  also  need  to 
contact  Federal,  State  or  local  agency 
offices  to  determine  if  there  are 
conflicting  activities  scheduled  in  the 
area.  Not  all  events  for  which  a  permit 
application  is  submitted  require  Coast 
Guard  approval.  Those  applications  are 
returned  to  the  sponsora  with 
notification  that  the  event  does  not 
require  a  permit.  If  a  permit  for  a  marine 
event  is  reqiiired,  the  Coast  Guard  must 
decide  whether  the  permit  should  be 
issued  or  denied. 

When  necessary,  the  Coast  Guard 
promulgates  special  local  regulations  in 
the  Federal  Register  to  ensiire  safety  of 
life  on  navigable  waters  before,  during, 
and  after  an  approved  marine  event. 
These  regulations  may  include 
restricted  or  other  controlled  movement 
of  navigation  through  the  event  area. 
Before  promulgating  special  local 
regulations,  the  Coast  Guard  must  give 
the  public  notice  and  an  opportunity  to 
comment  on  the  proposed  regulations. 

AppUcations  for  marine  events  which 
reqiiire  a  permit  must  also  be  reviewed 
and  evaluated  in  accordance  with  Coast 
Guard  procedures  for  complying  with 
laws  to  protect  the  environment. 
Environmental  review  may  require 
coordination  with  Federal,  State,  or 
local  government  environmental 
agencies  to  use  their  special  expertise  in 
determining  whether  the  marine  event 
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has  the  potential  for  adverse 
environmental  e&^cHs.  Specific 
environmental  dotmmentation  may  be 
required  in  those  cases  where  a 
potential  for  advetse  effects  exists. 

Eariy  Participatiflii 

The  Coast  Guard  has  consulted 
previously  with  the  Naticmal  Boating 
Safety  Advisory  Council  (NBSAC)  on 
regatta  and  marine  parade  permit 
procedures  and  their  opinions  and 
advice  have  been  considered  in  the 
fcmnulation  of  this  notice.  NBSAC 
conducted  a  regular  periodic  review  of 
all  than  current  reermtional  boating 
safety  regulations  |t  its  May.  1986. 
meeting.  At  its  November.  1986, 
meetiiag.  NBSAC  recommended  only 
that  the  Coast  Guard  increase  the  permit 
^plication  submission  time  fiom  30 
dqrs  to  60  days.  NBSAC  conducted 
another  regular  petiodic  review  of  all 
than  currmt  reciB^onal  boating  safety 
regulatioos  at  its  Kfay,  1992.  meeting.  At 
that  meeting.  NBSAC  recommended 
incraaaing  the  permit  application 
submiadon  time,  possibly  with  a  two 
ti«  system.  The  ininutes  of  NBSAC 
meatkigs  at  which  regatta  permit 
appUcatien  submiesion  times  were 
discussed  are  avai|id>ls  for  examination 
in  the  docket,  at  the  address  under 


The  Coast  Guard!  will  continue  to 
consoh  with  NBSAC  on  regatta  and 
marine  parade  pertiitting  issues  as  the 
rsaulatocy  project^evelops. 

m  1968.  under  Qiast  Guard  docket 
87-087;  RIN:  211S«AC84.  the  Coast 
Guard  proposed  increasing  the 
submission  time  for  all  marine  events  to 
90  days  prior  to  an  event  (53  FR  3221; 
February  4. 1988).  The  Coast  Guard 
received  45  lottos  commoiting  on  the 
proposal. 

Most  of  the  45  ccinments  on  the 
proposal  were  submitted  by  event 
sponsors,  which  ranged  from  small 
sailing  clubs  and  rq^onal  and  national 
sailing  or  boating  associations  to  a 
munidpality  and  two  commercial 
fireworks  display  inonsors.  Most  of  the 
comments  acknowladged  or  supported  a 
need  for  some  increase  in  the 
submission  time  fcv  permit  applications 
for  some  events,  but  objected  to  the 
propoeed  90-day  submission  time  for  all 
events.  A  few  comments  supported  the 
propoeed  submissien  time  of  90  days  for 
larger  events.  Another  comment 
suggested  requiring  a  submission  time 
of  105  days  to  allow  for  a  full 
environmental  impact  analysis. 

Many  comments  emphasized 
planning  problons  faced  by  sponsors 
due  to  ^oft  seasons,  volunteer 
oiganintiop  officials,  long  periods  of 
inactivity  prior  to  the  boating  season 


start-up  events,  and  difficulty  in  getting 
firm,  detailed  information  sooner  than 
30  days  before  an  event 

Some  other  suggestions  included: 
delaying  the  final  decision  on  a  permit 
application  until  adequate  information 
is  submitted  or  starting  a  60-day  review 
once  all  needed  information  is 
submitted;  requiring  the  applicant  to 
accept  more  coordination  responsibility 
to  help  the  Coast  Guard  complete 
required  procedures  in  less  than  90 
days;  accepting  applications  up  to  30 
days  late,  if  accompanied  by  a  $250  late 
fee;  and  streamlining  the  process  by 
using  computer  systems  for  data 
collection. 

Since  the  Notice  of  Proposed 
Rulemaking  (NPRM)  was  published  for 
this  nU«naking.  the  Coast  Guard  has 
participated  in  the  National 
Performance  Review  and  initiated  a 
broader  regulatory  examination  of  the 
entire  Regatta  and  Marine  Parade  Permit 
process,  including  appropriate  permit 
application  submI»ion  times, 
luerefore.  the  Coast  Guard  is 
withdrawing  the  single  issue 
rulemaking  project  under  docket 
number  87-087,  published  elsewhere  in 
this  issue,  and  merging  that  docket  with 
this  docket  number  95-054.  The  permit 
applicaticm  submission  time  issue  will 
be  included  in  the  ImMder  overall 
review  and  revision  of  the  regatta  «nH 
marine  parade  permit  process 
resulations  and  evolve  into  a  proposed 
rulemaking  aftw  consideration  of  the 
comments  received. 

Solicitatioa  of  Views 

The  Coast  Guard  strives  to  reach 
'consensus  among  all  stakeholders  in 
waterways  activities,  across  all  modes  of 
transportation.  These  stakeholders 
generally  include,  commercial  and 
recreational  navigation,  marine  event 
sponsors,  participants  and  spectators, 
environmental  interests,  and  local 
communities.  These  customers'  needs 
define  Coast  Guard  marine  event  permit 
program  workloads  and  priorities,  and 
customer  satisfection  measures  the 
prosram's  success. 

Tae  Coast  Guard  solicits  comments 
fiom  all  segmmts  of  the  marine 
commimity.  State  and  local  authorities. 
National  Boating  Safety  Advisory 
Council  (NBSAC),  and  other  interested 
persons  on  permit  application 
requirements,  includhig  submitted 
information  requirements,  and 
econcHnic,  navigational  safety, 
environmental  protection,  and  other 
impacts  of  approving  permits  for  marine 
events.  The  Coast  Guard  also  requests 
suggested  alternatives  related  to  when  a 
permit  should  be  required,  how 
fi«quenUy  to  submit  permit  applications 


for  repetitive  events,  what  time  period 
before  the  start  of  an  event  should  an 
application  be  submitted  to  enable  the 
Coast  Guard  to  conduct  its  analyses, 
coordination,  consultation  with  other 
expert  agencies  and  meet  its 
responsibilities  to  ensure  the  safety  of 
navigation  and  protection  of  the 
environment,  prior  to  the  start  of  the 
event.  Persons  submitting  comments 
should  do  so  as  directed  under  Request 
for  Comments  above,  and  specify  the 
area(s)  of  concern  on  which  comments 
are  being  submitted,  state  what  impacts 
may  result  fiom  one  or  more  alternatives 
identified,  suggest  other  alternatives, 
and  provide  reasons  to  support  the 
information  provided  on  potential 
impact  or  suggested  alternatives.  The 
Coast  Guard  is  particularly  interested  in 
receiving  information,  views,  and  data 
on  the  following  questions  and  areas  of 
concern: 

1.  Should  the  Coast  Guard  Permit 
Marine  Events  Located  in  Navigable 
Waters  of  the  United  States? 

In  33  CFR  100.15(a),  an  application 
must  be  submitted  to  tib.i  Coast  Guard 
wdien  a  regatta  or  marine  parade  which, 
by  its  nature,  circumstances  or  location, 
will  introduce  extra  or  unusual  hazards 
to  the  safety  of  lifo  of  the  navigable 
waters  of  the  United  States.  Examples  of 
conditions  which  are  deemed  to 
introduce  extra  or  unusual  hazards  to 
the  safety  of  life  include  but  are  not 
limited  to:  An  inherently  hazardous 
competition,  the  customary  presence  of 
commercial  or  pleasure  craft  in  the  area, 
any  obstruction  of  navigable  channel 
which  may  reasonably  be  expected  to 
result,  and  the  expected  accumulation 
of  spectator  craft. 

should  a  Coast  Guard  permit  be 
required  for  any  marine  events? 

What  kind  of  marine  events  should 
require  a  Coast  Guard  permit? 

What  circumstances  related  to  a 
marine  event  should  trigger  the 
requirement  to  submit  an  application  for 
Coast  Guard  approval  of  the  event? 

What  kind  ofmarine  events  should 
not  require  a  Coast  Guard  permit? 

What  Idnd  of  marine  events  should 
the  Coast  Guard  only  act  on  as  a 
coordinator  or  clearing  house  of 
information  and  advise  local  navigation 
of  the  event  by  Local  Notice  to 
Mariners? 

2.  Should  the  Coast  Guard  Continue  to 
Limit  the  Effect  of  a  Marine  Event 
Permit  to  One  Calendar  Year? 

Under  33  CFR  100.15(b),  the  Coast 
Guard  is  authorized  to  grant  a  permit  for 
a  series  of  events  for  a  fixed  period  of 
time,  not  to  exceed  one  year.  Some 
events  have  been  held  several  times 


during  a  year  at  the  same  location  or 
locations;  other  events  may  be  held 
annually  at  the  same  location. 

Should  the  Coast  Guard  issue  multi- 
year  permits  for  marine  events  held 
regularly  by  a  sponsor  over  several  yeara 
during  the  same  time  period  at  the  same 
location? 

Should  the  Coast  Guard  implement 
fest-track  renewals  of  annual  permits  for 
marine  events  held  regularly  by  a 
sponsor  over  several  years  during  the 
same  time  period  at  the  same  location? 

3.  How  Early  Should  a  Permit  . 
Application  be  Submitted  to  the  Coast 
Guard  Before  the  Start  of  a  Marine 
Event? 

Under  33  CFR  lD0.15(c),  an 
application  must  be  submitted  no  less 
than  30  days  prior  to  the  start  of  the 
proposed  event.  The  Coast  Guard  is 
currenUy  analyzing  its  business 
processes  to  determine  whether  and 
how  much  additional  time  before  an 
event  date  is  needed  in  order  to 
complete  processing  applications  for 
regattas  and  marine  parades. 

The  Coast  Guard  is  also  considering 
whether  to  maintain  one  minimum  time 
period  for  submitting  all  permit 
applications  before  the  start  of  an  event 
or  establish  two  minimum  time  periods, 
a  short  time  for  most  permit 
applications  and  a  longer  time  for  the 
small  number  of  permit  applications 
that  require  more  time  to  process. 
Establishing  two  minimum  time  periods 
could  strike  a  balance  between  the 
difficulty  many  sponsors  face  to  submit 
detailed  permit  applications  far  in 
advance  of  a  proposed  event  and  the 
Coast  Guard's  need  for  some  additional 
time  to  conduct  necessary  navigation 
safety  reviews,  to  contact  appropriate 
Federal,  State  and  local  agencies,  to 
prepare  appropriate  environmental 
documents,  and  to  promulgate  required 
special  local  regulations.  Permit 
applications  for  most  marine  events 
could  be  submitted  a  short  time  (e.g.,  30, 
45  or  60  days)  before  a  proposed  event 
and  allow  sufficient  time  for  the  Coast 
Guard  to  complete  processing  the 
permit  application.  However,  permit 
applications  for  other  marine  events  that 
require  additional  consultation, 
notification,  or  documentation  should ' 
be  submitted  much  earlier  before  the 
event  (e.g.,  60,  90, 105, 120  or  more 
days)  or  the  sponsor  may  have  to  cancel 
the  event  or  postpone  it  until  die  Coast 
Guard  completes  its  required 
procediues.  Submitting  permit 
applications  earlier  for  events  for  which 
the  Coast  Guard  must  prepare  an 
environmental  assessment  or 
promulgate  special  local  regulations 
should  allow  sufficient  time  for  the 


Coast  Guard  to  complete  consulting 
with  environmental  agencies  and  to 
provide  notice  and  public  comment  on 
proposed  safety  regulations,  without 
unreasonably  burdening  sponsoring 
organizations. 

Should  the  Coast  Guard  retain  a  single 
minimum  permit  application 
submission  time  for  all  marine  events? 

Should  the  Coast  Guard  establish 
mininnim  permit  application 
submission  times  for  two  or  more 
categories  of  marine  events? 

Vfaai  minimum  permit  application 
submission  time(s)  should  the  Coast 
Guard  establish  for  what  category(ies)  of 
marine  events? 

4.  What  Information  Should  a  Sponsor 
Provide  in  a  Marine  Event  Permit 
Application? 

Under  33  CFR  100.15(d),  a  permit 
application  shall  include  the  following 
details: 

(1)  Name  and  address  of  sponsoring 
organization. 

(2)  Name,  address,  and  telephone  of 
person  or  persons  in  charge  of  the  event. 

(3)  Natiue  and  purpose  of  the  event. 

(4)  Information  as  to  general  public 
interest. 

(5)  Estimated  number  and  types  of 
watercraft  participating  in  the  event. 

(6)  Estimated  number  and  types  of 
spectator  watercraft. 

(7)  Niunber  of  boats  being  furnished 
by  sponsoring  organizations  to  patrol 
event. 

(8)  A  time  schedule  and  description  of 
events. 

(9)  A  section  of  a  chart  or  scale 
drawing  showing  the  boundaries  of  the 
event,  various  water  coiuses  or  areas  to 
be  utiUzed  by  participants,  officials,  and 
spectator  crail. 

Section  100.15(d),  last  revised  in 
1963,  does  not  address  collection  of  any 
information  related  to  potential  adverse 
impacts  that  the  event  may  have  on  the 
environment  in  the  event  area,  or 
mitigation  measures  for  those  Impacts. 
In  an  effort  to  avoid  delaying  scheduled 
marine  events  due  to  permit  application 
processing,  while  still  complying  with 
its  responsibilities  under  laws  for 
protection  of  the  environment,  the  Coast 
Guard  has  been  accepting  information 
volimtarily  provided  by  event  sponsors 
that  address  potential  impacts  the  event 
may  have  on  the  environment,  any 
Federal,  State  or  local  environmental 
agencies  to  sponsor  may  have  contacted 
and  any  comments  they  may  have  had 
regarding  the  event,  and  other  related 
environmental  information." 

Under  the  Paperwork.  Reduction  Act 
(44  U.S.C.  3501  et  seq.],  the  Coast  Guard 
has  previously  subroitted  the  existing 
requirements  to  the  Office  of 


Management  and  Budget  (0MB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  OMB  approved  tbem. 
The  part  number  Is  part  100  and  the 
corresponding  OMB  approval  niunber  is 
OMB  Control  Number  2115-0017.  Any 
new  information  requirem«its  proposed 
in  a  rulemaking  project  developed  as  a 
result  of  comments  to  this  notice  will 
also  be  submitted  to  OMB  for  review 
and  approval. 

What  information  currentiy  required 
should  not  be  required? 

What  information  related  to  potential 
environmental  impacts  or  mitigation  of 
adverse  impacts  should  be  required? 

What  information  should  be  Initially 
submitted  to  allow  the  Coast  Guard  to 
begin  processing  the  application? 

What  information  should  the  sponsor 
be  allowed  to  submit  later  in  the 
process,  but  before  a  permit  Is  Issued? 

5.  What  Economic  Impacts  May  Result 
From  Requiring  Earlier  Permit 
Application  Submission  Times  or 
Additional  Permit  Application 
Information? 

Currentiy,  Coast  Guard  permit  issuing 
offidals  rely  on  statements  of 
coordination  made  by  the  sponsor,  and 
when  time  permits  provide  notice  to 
affected  navigation  interests  by 
announcements  in  a  Local  Notice  to 
Marinera  and  direct  mailing  or 
telephone  contiacts,  and  by  publishing 
needed  special  local  regulations  in  the 
Federal  Register. 

What  economic  impacts  may  occur 
due  to  longer  processing  time  for  the 
Coast  Guard  to  hold  pmblic  bearings  on 
safety  of  life  in  the  event  area,  provide 
notice  to  and  receive  input  from  affected 
navigation,  and  to  consult  with 
appropriate  Federal,  State  and  local 
government  environmental  agencies  on 
potential  adverse  impacts  the  event  may 
have  on  the  environment? 

What  economic  Impacts  are  currently 
incurred  in  applying  for  a  Coast  Guard 
marine  event  permit? 

6.  Other  Factor  or  Information 

Is  there  any  other  Information  you  feel 
may  be  helphil  to  assist  the  Coast  Guard 
in  processing  permit  applications  for 
event  sponsors  in  a  timely  manner 
while  allowing  adequate  public  notice 
to  navigation  and  environmental 
Interests,  including  holding  public 
hearings  for  certain  events;  consulting 
with  other  Federal,  State  and  local 
agencies;  promulgating  special  local 
regulations  to  ensure  vessel  safety 
immediately  before,  during  and  after  an 
event;  and  preparing  needed 
environmental  documentation,  prior  to 
the  date  of  the  event? 
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What  other  alter|iatjves  regaitling  the 
permitting  of  regatta  and  marine  parades 
to  ensure  the  safety  of  lifs  and 
protection  of  the  environment  should 
the  Coast  Guard  coiisider? 

What  other  fectors  or  information 
should  be  considered  in  revising  Coast 
Guard  procediires  for  processing  permit 
applications? 

All  comments  received  by  the  Coast 
Guard  as  a  result  of  this  notice  will  be 
summarized  and  p^vided  to  NBSAC 
members  for  their  consideration  and 
consultation.  The  Coast  Guard  will 
consider  all  relevant  comments  in  the 
development  of  an^  regulatory  project  to 
revise  its  procedures  for  processing 
applications  for  ap|>roval  of  regattas  and 
marine  parades. 

Dated:  Oacamber  1^,  1905. 
RndyK-Pwchal, 

Rear  Admiral.  U.S.  Caaat  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR  Doa  95-31217  Fijed  12-22-95;  8:45  amj 
■UJNQ  OOOf  4ttO-l4-M 
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33  CFR  Part  117 

[CQO13-06-O61] 
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OrawbridgaOparaion  Regulationa; 
ChatMiia  Rivar,  WA 

aqbicy:  Coast  Guaijd,  DOT. 

ACTKM:  Notice  of  p^posed  rulemaking. 

SUMMARY:  At  the  request  of  the 
Washington  Department  of 
Transportation,  the  Coast  Guard  is 
considering  an  amendment  to  the 
regulations  governing  the  operation  of 
the  Union  Pacific  r^lroad  drawbridge 
and  the  U.S.  Route  lOl  bridge  over  the 
Chehalis  River  at  Aberdeen, 
Washington.  The  proposed  rule  would 
remove  the  portion  of  the  existing 
regulations  pertainiiig  to  the  Union 
Pacific  railroad  drawbridge  because  that 
bridge  is  no  longer  ib  operation  and  will 
be  removed.  The  proposed  rule  would 
also  require  one  hour  notice  at  all  times 
for  opening  the  drawspan  of  the  U.S. 
Route  101  bridge  for  the  passage  of 
vessels.  Finally,  the  proposed  rule 
would  change  the  special  sound  signal 
for-requesting  openings  of  the  U.S. 
Route  101  bridge  to  the  standard  signal 
of  one  prolonged  blsst  followed  by  one 
short  blast. 

DATES:  Comments  must  be  received  on 
or  before  February  26,  1996. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan),  Thirteenth 
Coast  Guard  District.  915  Second 
Avenue,  Seattle,  Washington,  98174- 
1067.  The  comments  and  other 


materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  915  Second  Avenue,  Room  3410, 
Seattle.  Washingtcm.  Normal  office 
hours  are  between  7:45  a.m.  and  4:15 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  may  alSo  be 
hand-delivered  to  this  address. 
FOR  FURTHER  MFORMATKM  COffTACT: 
John  E.  Mikesell,  Chief,  Plans  and 
Programs  Section,  Aids  to  Navigation 
and  Waterways  Nifanagement  Branch, 
(Telephone:  (206)  220-7270). 

8UPf>t.EMENTARY  INFORMATION: 


Request  for  Cmuneiits 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD13-95-051)  and  tiie  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  unbound  format,  no  larger  than  6^/i 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelcnpes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander, 
Thirteenth  Coast  Guard  District  at  the 
address  under  ADDRESSES.  The  request 
should  include  the  reasons  why  a 
hearing  would  be  beneficial.  If  it 
determines  that  the  opportxmity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  hearing  at 
a  time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Drafting  Infonnatioii 

The  drafters  of  this  notice  are  Austin 
Pratt.  Project  OfBcer,  Thirteenth  Coast 
Guard  District  Aids  to  Navigation  and 
Waterfront  Management  Branch  and 
Lieutenant  Commander  John  C.  Odell, 
Project  Attorney,  Thirteenth  Coast 
Guard  District  Legal  Office. 

Background  and  Purpose 

At  the  request  of  the  Washington 
Department  of  Transportation,  the  Coast 
Guard  is  considering  an  amendment  to 
the  regulations  governing  the  operation 
of  the  Union  Pacific  railroad  drawbridge 
and  the  U.S.  Route  101  bridge  over  the 
Chehalis  River  at  Aberdeen, 
Washington. 


The  proposed  rule  wouid  remove  the 
portion  of  the  existing  regulations 
pertaining  to  the  Union  Pacific  railroad 
drawbridge  because  that  bridge  is  no 
longer  in  operation  and  will  be 
removed. 

The  proposed  rule  would  also  amend 
the  current  regulations  pertaining  to  the 
U.S.  Route  101  bridge  to  require  one 
hour  notice  at  all  times  when  requesting 
an  opening  drawspan  for  the  passage  of 
a  vessel. 

Current  regulations  reqtiire  the 
drawspan  of  the  U.S.  Route  101  bridge 
to  be  opened  on  signal  from  one  hoiu 
before  simrise  to  one  hour  after  sunset 
The  Washington  State  Department  of 
Transportation  operates  four  other 
drawbridges  across  the  nearby  Hoquiam 
and  Wishkah  Rivers.  These  other 
bridges  are  presently  operated  on  a  one- 
hour  notice  basis.  In  recent  years, 
requests  for  openings  at  these  bridges 
have  decreased.  If  the  proposed  one 
hour  notice  for  the  U.S.  Route  101 
bridge  over  the  Chehalis  River  at 
Aberdeen,  Washington,  were  adopted  in 
conformity  with  the  regulations 
governing  the  other  bridges  in  the  area, 
the  Washington  Departnlent  of 
Transportation  would  be  able  to  serve 
all  five  drawbridges  with  a  single 
operator. 

The  U.S.  Route  101  bridge  over  the 
Chehalis  River  at  Aberdeen, 
Washington,  opened  359  times  foi 
vessel  transits  in  the  year  measured 
bom  October  1993  to  October  1994. 
This  average  somewhat  less  than  one 
opening  per  day.  The  number  of 
openings  for  the  nearby  drawbridges  on 
the  Wishkah  and  Hoquiam  Rivers 
averaged  0.23  per  day  for  the  same  year. 
These  figures  indicate  that  a  single 
operator,  provided  with  one  hour 
notice,  could  operate  all  five  of  these 
bridges  without  imreasonable  delay. 

Under  the  proposed  rule,  the  weekday 
closed  periods  for  accommodating 
commuter  traffic  on  the  roadway  would 
remain  imchanged,  as  would  the 
exception  for  vessels  of  5000  gross  tons 
or  more.  Under  the  proposed  rule, 
however,  vessels  of  5000  gross  tons  or 
more  would  be  required  to  provided  the 
proposed  one  hour  notice  when 
requesting  an  opening  during  the 
weekdav  closed  periods. 

Finally,  under  the  proposed  rule  the 
special  sound  signal  prescribed  for 
requesting  an  opening  at  the  U.S.  Route 
101  bridge  would  also  be  deleted  in    ~ 
order  to  conform  to  the  standard  signal 
of  one  prolonged  blast  followed  by  one 
short  blast  as  generally  required  by  33 
CFR  117.15.  A  unique  sound  signal  is 
no  longer  needed  because  the  adjacent 
Union  Pacific  railroad  drawbridge 
immediately  downstream  of  the  U.S. 


Route  101  bridge  is  no  longer  in 
operation  and  will  be  removed. 

INaniarioB  of  Pr<^KMed  Role 

The  proposed  rule  woidd  amend  33 
CFR  117.1031  by  removing  paragraph 
(a)  which  pertains  to  the  Union  Padfic 
railroad  dra%vbridge.  The  proposed  rule 
would  also  remove  the  designation  "(b)" 
from  paragraph  (b)  pertaining  to  the  U.S. 
Route  101  bridge  and  amend  that 
paragraph  to  state  that  the  draw  shall  be 
opened  on  signal  if  at  least  one  hour 
notice  is  provided.  No  special  sound 
signal  other  than  the  standard  signal 
prescribed  by  §  117.15  would  be 
required  for  requesting  an  opening  of 
the  U.S.  Route  101  bridge.  Retained 
would  be  the  provision  that  the  draw  of 
the  U.S.  Route  101  bridge  need  not  open 
fat  vessels  of  less  than  5.000  gross  tons 
from  7:15  a.m.  to  8:15  a.m.  and  from 
4:15  p.m.  to  5:15  p.m.  on  wedulays, 
except  for  Federal  holidays. 

Ragulatory  EvaloatioB 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  3(f)  of  Executive 
Onler  12866  and  does  not  require  an 
assessment  of  potential  cost  and  benefits 
under  section  6(a)(3)  of  that  order.  It  has 
been  exempted  from  review  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  he  so 
minimal  that  a  fiill  regulatory  evaluation 
under  paragraph  lOe  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  This  expectation  is  based 
on  the  fact  that  vessel  operators  would 
not  be  imreasonably  impeded  or  incur 
additional  expense  by  a  requirement  to 
provide  one  horn  notice  for  draw 
openings. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  sigmficant  effect  on  a 
substantial  niunber  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualiiy  as  "small 
business  concerns"  imder  seciton  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
The  Coast  Guard  certffies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  impact  on  a 
significant  ntunber  of  small  entities. 

Collection  of  Information 

This  pr(^>osal  contains  no  collection 
of  information  requirements  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalim 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  ccmtained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufificent  federalism  implications  to 
warrant  the  preparatim  of  a  Federalism 
Assessment 

EnvironoMBt 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  imder  section  2.B.2. 
of  Commandant  Instruction  M16475.B, 
this  proposal  is  categorically  excluded 
frtnn  furdier  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  avail^le  in 
the  docket  for  inspection  or  copying. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Pn^MMed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  1 17  of  titie  33,  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authnity:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat.  5039. 

2.  Section  117.1031  is  revised  to  read 
as  follows: 

1117.1031    CItehails  RIvar. 

The  draw  of  the  U.S.  Route  101 
highway  bridge,  mile  0.1,  at  Aberdeen, 
Washington,  shall  open  on  signal  if  at 
least  one  hour  notice  is  given  to  the 
Washington  Department  of 
Transportation  by  marine  radio, 
telephone,  or  other  suitable  means, 
except  that  the  draw  need  not  open  for 
vessels  of  less  than  5,000  gross  tons 
from  7:15  a.m.  to  8:15  a.m.  and  from 
4:15  p.m.  to  5:15  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Dated:  December  15, 1995. 
J.W.  Lockwood. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

13th  Coast  Guard  District. 

IFR  Doc.  95-31216  Filed  12-22-95;  8:45  amJ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt52 
[TN-134-1-«7Mb;  FRL-6317-1] 

Approval  and  Promulgrton  Of 
linplecwenlaMon  Plansj  Tennessee: 
Rsvtsions  to  Kitox  County  Regulrtons 
for  AppMls,  VIoMlons,  Monitoring, 
ReoortNng,  and  RaportinQ 

AQBICY:  Environmental  Protecticm 
Agency  (EPA). 
action:  Proposed  rule. 

sumunv:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  subnnitied  by  the  State  of 
Tennessee  for  the  purpose  of 
incorporating  changes  to  regulations  for 
appeals,  judicial  review,  violations,  and 
monitoring,  recording  and  reporting  in 
the  Knox  County  portion  of  the 
Tennessee  SIP.  In  the  final  rules  section 
of  this  Federal  Registn-,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in* 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
docimient  shoiild  do  so  at  this  time.  - 
DATES:  To  be  considered,  comments 
must  be  received  by  January  25,  1996. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Karen 
Borel,  at  the  EPA  Regional  Office  listed 
below.  Copies  of  the  documents  relative 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  docimients  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE,  AUanta,  Georgia 
30365. 
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Knox  County  Department  of  Air 
Pollution  Control.  City-County  Building, 
Suite  339-,  400  West  Main  Street, 
Knoxville,  Tennessee,  37902. 
FOR  FUimCR  ■ifOmiATIOIl  CONTACT: 
Karen  C.  Borel,  Regulatory  Planning  and 
Development  Sectitm,  Air  Programs 
Branch.  Air.  Pesticides  &  Toxics 
Managemmt  DivislMi,  Region  4 
Envimuneotal  Protection  Agency,  345 
Courtland  Street.  hC,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  x4197.  RMsrence  file  TN134- 
01-6769. 

•UPPUEMENTARY  WFORMATKM:  For 
additional  informalion  see  the  direct 
final  r\ile  which  is  published  in  the 
rules  section  of  thi^  Federal  Regirter. 

Dttsd:  October  2,  \pK. 
PaMckM.Tohte, 
Acting  Regional  Admtrustratar. 
(FR  Doc  95-31037  Filed  12-22-95;  8:45  am] 


40CFRPart52      | 
[ME2e-1-7363b;  FRLr-634S-q 

Approval  and  Proiaulgatlon  of 
Imptomantatlon  PMna;  Matnaj  NOx 
Examplion  Raquaatfor  Northarn  Makw 
and  NQx  Control  Atpproval 

AOBCY:  United  Stsjtm  Environmental 
Protection  Agency  (EPA). 
action:  Proposed  rile. 

aUMMART.  The  EPA, is  approving, 
through  direct  final  rulemaking 
procedures,  a  limited  exemption  request 
from  the  lequiremepts  contained  in 
Section  182(f)  of  thf  Clean  Air  Act  (Act) 
for  the  Nctthem  M^ine  area 
(specifically,  Oxfrad,  Franklin. 
Somerset,  Piscataquis,  Penobscot, 
Washington,  Aroostook,  Hancock  and 
Waldo  Counties).  These  9  counties,  as 
with  the  rest  of  the  State  of  Maine,  are 
part  of  the  Ozone  Transport  Region 
(OTR)  as  provided  for  in  section  184(a) 
of  the  Qean  Air  Act.  Section  182(f)  in 
combination  with  section  184  (relating 


to  ozone  transport  regions)  of  the  Act 
requires  States  in  the  OTR,  such  as 
Maine,  to  adopt  reasonably  available 
control  technology  (RACT)  rules  for 
major  stationary  sources  ojf  nitrogen 
oxides  (NOx)  and  to  provide  fat 
nonattainment  area  new  source  review 
(NSR)  for  new  sources  and 
modifications  that  are  major  for  NOx- 
This  exemption  request,  submitted  by 
the  State  of  Maine  on  September  7. 
1995,  is  based  on  a  demonstration  that 
NOx  emissions  in  this  9  county  area  are 
not  impacting  Maine's  moderate 
nonattainment  areas  or  other 
nonattainment  areas  in  the  Ozone 
Transport  Region  (OTR)  during  times 
vrhea  elevated  ozone  levels  are 
monitored  in  those  areas.  As  such, 
additional  reductions  in  NOx  emissions 
from  these  9  counties  beyond  what  the 
State  regulations  woiild  provide  for  are 
not  necessary  for  attainment  in  these 
areas,  and,  because  they  do  not 
contribute  to  the  ozone  problem 
anywhere  in  the  OTR,  are  also  not 
necessary  for  purposes  of  showing 
future  attainment  for  any  other  area  in 
the  OTR.  Thus,  as  provided  ka  in 
section  182(f)(2),  additional  NOx 
reductions  in  these  areas  would 
constitute  excess  reductions  that  can  be 
waived  undw  the  Clean  Air  Act.  Maine 
has  requested  that  EPA  combine  its 
approval  of  this  NOx  exemption  with  its 
approval  of  NOx  controls  for  existing 
sources  in  Northern  Maine  that  were 
submitted  to  EPA  on  August  5, 1994  for 
purposes  of  meeting  the  Act's  NOx 
RACT  requirements.  Consequently,  this 
action  approves  a  fiill  exemption  from 
nonattainment  NSR  requirements  for 
NOx.  but  only  a  limited  exemption  from 
NOx  control  measures  for  existing 
sources  that  would  go  beyond  wlut  the 
State  regulations  provide  for. 

In  the  Final  Rules  Section  of  this 
Federal  Roister,  EPA  is  approving  this 
exemption  request  and  limited  NC5x 
controls  for  this  area  as  a  direct  final 
rule  without  prior  proposal.  A  detailed 
rationale  for  Uie  approval  is  set  forth  in 
the  direct  final  rule.  This  direct  final 


rule  also  includes  EPA's  response  to 
several  comments  submitted  by  groups 
on  past  NOx  exemption  requests.  If  no 
additional  adverse  comments  are 
received  in  response  to  the  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  advose  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  tlds  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  acticm  miist  be 
received  by  January  25, 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien.  Deputy  Director,  Office 
of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I.  JFK  Federal  Bldg.,  Boston.  MA 
02203.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection. 
U.S.  Environmental  Protection  Agency. 
Region  I.  One  Congress  Street.  Vtth 
floor.  Booton.  MA  and  the  Bureau  of  Air 
Quality  Control.  Department  of 
Environmental  Protection,  71  Hospital 
Street.  Augusta.  ME  04333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  judge.  Environmental 
Engineer,  Air  (^lality  Planning  (ATS). 
United  States  Environmental  ^t>tection 
Agency,  Region  1,  JFK  Federal  Building. 
Boston,  MA  02203.  (617)  565-4874. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  Rules  Sefrtipn 
of  this  Federal  Register. 

Antfamity:  42  U.S.C.  4201-7601q 

Dated:  December  1, 1995. 
Carol  M.  Browner, 
Adaunistratar. 
(FR  Doc  95-31035  Filed  12-22-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foroign  Agricultural  Service 

Notice  of  Request  for  Extension  and 
Revision  of  Currently  Approved 
Infonnatlon  Collection  Regulations 
Qoveming  the  Financing  of 
Commercial  Sales  of  Agricultural 
Commodltlee 

AGENCY:  Foreign  Agricultiual  Service. 

USDA. 

ACTION:  Notice  and  Request  for 

Comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Foreign 
Agricultural  Service's  (FAS)  intention  to 
request  a  revision  to  a  currently 
approved  information  collection  under 
the  Pub.  L  480,  title  I  program  based  on 
a  final  rule  published  at  60  FR  62702  on 
December  7. 1995. 

DATES:  Comments  on  this  notice  must  be 
received  by  February  26. 1996  to  be 
assuired  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  B.  Delaplane,  Director.  Public 
Law  480  Operations  Division,  Foreign 
Agricultural  Service,  United  States 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW, 
Washington,  DC  20250-1033;  telephone 
(202)  720-3664. 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulations — Financing 
Commercial  Sales  of  Agricultural 
Commodities  imder  Title  I.  P.L  480. 

Oh4B  Number:  0551-0005. 

Expiration  Date  of  Approval:  June  30. 
1998. 

Type  of  Request:  Minor  revision  of  a 
ciurently  approved  information 
collection. 

Abstract:  Title  I  of  the  Agricultural 
Trade  Development  and  Assistance  Act 
of  1954,  as  amended,  (Pub.  L.  480) 
authorizes  the  Commodity  Credit 
Corporation  (CCC)  to  finance  the  sale 


and  exportation  of  agricultural 
commodities  on  concessional  credit 
terms.  7  U.S.C.  1701  et  seq.  Suppliers  of 
commodities  and  ocean  transportation 
must  retain  records  for  three  years  and 
report  payments  to  representatives  of 
importing  countries.  Prospective 
commodity  suppliers  must  provide 
information  for  the  Department  to 
determine  eligibility.  Commodity 
supplien  must  report  details  of  sales  for 
price  approval.  Shipping  agents 
nominated  by  importing  coimtries  must 
submit  information  to  allow 
identification  of  possible  conflicts  of 
interest. 

Estimate  of  Burden:  Public  reporting 
burden  for  these  collections  of 
informatirai  in  the  regulations  prior  to 
this  amendment  was  estimated  at  eight 
hours  per  response  for  suppliers  of 
commodities  and  ocean  transportation 
(records  retention  and  reporting 
payments);  three  houn  per  response  for 
prospective  commodity  suppliers:  15 
minutes  per  response  for  commodity 
suppliers  reporting  sales;  and  IV4  hours 
per  response  for  shipping  agents  which 
are  nominated  by  importing  countries. 

The  changes  contained  in  the  final 
rule  are  expected  to  have  a  quantifiable 
increase  on  only  one  of  these  estimates. 
Suppliers  of  commodities  and  ocean 
transportation  will  be  required  to  report 
any  payment  "delivered  to"  a 
representative  of  the  importer  or 
importing  country  as  well  as  payments 
"to"  such  representatives.  (§  17.12). 
Suppliers  submitted  only  foixr  reports 
for  FY  1994,  with  an  estimated  burden 
of  1  hour  for  a  report  which  contained 
information  on  a  payment  and  15 
minutes  for  a  negative  report.  If  the 
number  of  positive  reports  tripled  as  a 
result  of  this  final  rule,  the  total 
reporting  burden  would  increase  from 
V/4  houre  to  12  hours. 

Little  or  no  burden  increase  is 
expected  for  the  other  two  modifications 
to  information  collection  requirements 
contained  in  the  final  rule.  Suppliers  of 
ocean  transportation  will,  if  requested, 
have  to  furnish  to  CCC  copies  of  related 
discharge  ccmtracts  when  they  are 
financed  by  CCC.  (§  17.12.)  Such^ 
contracts  are  available  to  the  supplier  as 
a  routine  part  of  the  transaction,  and 
CCC  will  request  them  only  when 
necessary  to  clarify  the  terms  of  the 
contract.  Shipping  agents  nominated  by 
importing  countries  must  slightly 
expand  the  programs  and  services 


referenced  in  their  conflict  of  interest 
certification  and  must  also  certify  that 
no  kickbacks  or  illegal  benefits  were 
paid  in  connection  with  their  selection. 
IS  17.5(c)  (7)  and  (8).]  Given  the 
widespread  use  of  word  processing,  this 
should  take  only  a  few  minutes  to 
change  in  the  master  document  which 
will  then  become  a  part  of  every 
subsequent  submission  by  the  agent. 

Respondents:  Suppliers  of 
commodities  and  ocean  transportation; 
prospective  commodity  suppliers; 
shipping  agents. 

Estimated  Number  of  Respondents: 
103. 

Estimated  Total  Annual  Burden  on 
Respondents:  528  hours  (existing);  new 
burden  estimate  is  538V4  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Pamela  Hopkins, 
the  Agency  Information  Collection 
Coordinator,  at  (202)  720-6713. 

Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propmed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Connie  B.  Delaplane,  Director,  P.L.  480 
Operations  Division,  Foreign 
Agricultural  Service,  United  States 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW, 
Washington,  DC  20250-1033;  telephone 
(202) 720-3664. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  QMS  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
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Signed  at  Washingfon,  D.C  on  Dacember 
18. 1995. 
Ckridaphar  E.  Goldlnwait, 

Genetal  Sain  Manager.  Foniga  Apicultiuxil 
Service  and  Vice  Pmtident,  Commodity  Credit 
Corporation. 

(FR  Doc  95-31226  Filed  12-22-95: 8:45  am] 
I  0001  341A-10-II 


PiuwIiiLJal  Intefaotncy  CitiiUw* 
Committee  (PIEO  iAdvtoory  CommftlM 

aocncY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

'——  ■  — —  ■    i  I  y  ■        I  ■  ■■—■■■■  h 

SUMMARY:  The  Western  Cascades  PIEC 
AdviKxy  Committ^  will  meet  on 
January  23. 1996  at  the  Mount  Baker- 
Snoaualmie  Natioilal  Forest 
Headquarters.  219^  64th  Avenue  West, 
in  Mountlake  Terrace.  Washington,  llie 
meeting  will  beginiat  9:00  a.m.  and 
continue  imtil  about  4:00  p.m.  Agenda 
it«ns  to  be  covered  inclucle:  (1) 
Discussion  with  U  JS.  Fish  and  WildliliB 
Service  about  the  process  and  standards 
for  developing  Haqitat  Omservation 
Plans;  (2)  review  a^d  discussion  of  the 
Snoqualmie  Pass  Adaptive  Management 
Area  Draft  Environmental  Impact 
Statement  with  members  of  the  AMA 
team:  (3)  ovoviewiof  the  Wild  Salmonid 
PeUcy  recently  released  by  the 
Wastdngtcm  Department  of  Fish  and 
Wildlife;  (4)  update  on  issues  related  to 
Section  2001  of  Pu)>lic  Law  103-327 
(Rescission  Bill);  (9)  report  by  the  River 
Basin  Study  Qroupt  (6)  Access  and 
Travel  Management  subcommittee 
report;  (7)  other  topics  as  appropriate; 
and  (8)  open  public  forum.  All  Western 
Washington  Cascades  Province 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attead. 

FOR  FURTHER  INFORflA-nON  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Chris  Hansen-Murray.  Province 
Liaison,  USDA.  Mt  Baker-Snoqualmie 
National  Forest,  21)905  64th  Av«iue 
West,  Mountlake  TJerrace.  Washington 
98043.  206-744-3)76. 

Dated:  December  IB,  1995. 
Daniel  T.  Harkanrider, 
Acting  Fmest  SupeTvi$or. 
(FR  Doc.  95-31244  Filed  12-22-95;  8:45  am] 
ia4JNa  cooa  mio-ii-i< 
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Tilto  to  FoTMt  U««  Satoctlon  Lands 

AOeiCV:  Forest  Sevvice.  USDA. 
ACTION:  Notice,      i  r 


SUMMARY:  This  notice 
Agency's  National 


sets  forth  the 
y  Significant  lands 


List  which  identifies  lands  to  be 
retained  by  the  United  States  as  part  of 
the  national  Forest  System;  and  the 
Final  List  Of  Lands  Quitdaimed  By  The 
United  States  in  compliance  with  steps 
three  and  four  of  a  5-step  procedure 
imposed  by  the  Act  of  July  2. 1993. 
Following  publication  of  this  notice  the 
Agency  will  file  in  the  appropriate 
county  office  a  disclaimer  of  interest  for 
the  parcels  on  the  Final  List  Of  I^ands 
Quitclaimed  By  The  United  States. 
EFFECTIVE  DATE:  This  notice  is  effective 
December  26, 1995. 
FOR  FURTHER  MFORMATION  CONTACT: 
J.  Kenneth  Myers,  Lands  Staff,  Forest 
Service.  USDA.  P.O.  Box  96090. 
Washington.  D.C.  2009O-«090,  (202) 
205-1248. 

SUPPLEMENTARY  INFORMATION: 

Background 

Certain  provisions  of  the  Act  of  June 
4, 1897  (16  U.S.C  473-475;  the  Otgudc 
Administration  Act),  which  provided 
for  the  management  of  the  forest 
reserves  of  the  United  States,  included 
a  provision  known  as  "forest  lieu 
selection."  Under  that  provision, 
persons  who  had  patented  public  land, 
or  a  claimant  to  such  land,  whidi  fall 
within  a  proclaimed  forest  reserve 
boundary  in  the  western  United  States, 
were  authorized  to  convey  or  relinquish 
their  land  or  claim  to  such  land  ("base 
land")  to  the  United  States  and  to  select 
an  equal  acreage  of  vacant  public  land 
open  to  settiement  ("in-lieu  land").  The 
forest  reserves  were  renamed  as  national 
forests  in  1905. 

In  1905,  Congress  repealed  the  forest 
lieu  selection  authorization,  but 
protected  previously  made  contracts 
and  claims.  This  protection  preserved 
the  rights  of  those  persons  who  had 
relinquished  their  inholdings  by 

Eroviding  a  deed  to  the  United  States, 
ut  who  had  not  yet  realized  or 
exercised  their  selection  rights  under 
the  forest  lieu  selection  provision  of  the 
Organic  Administration  Act.  In 
legislation  enacted  in  1922  and  1930, 
Congress  provided  further  opportunity 
to  resolve  remaining  claims  by 
authorizing  reconveyance  of  the  base 
lands  back  to  the  former  owners  or  their 
heirs  or  assigns.  Consequently,  most  of 
the  claims  for  in-lieu  land  were 
resolved. 

However,  Congress  became  concerned 
about  allegations  of  abuse  of  the 
provisions  of  the  1930  Act,  which  by  the 
1950's  was  leading  to  reconveyance  of 
valuable  national  forest  and  national 
park  lands.  In  1960,  legislation  was 
enacted  to  provide  for  compensation  to 
people  who  had  not  received 
appropriate  relief  imder  the  prior  acts. 


Section  4  of  the  1960  Act  repealed  the 
1930  Act  and  sought  to  close  all 
unresolved  claims  under  the  1897  Act. 
Hie  iMislation  provided  that  any  base 
lands  for  which  payment  was  made,  or 
any  base  lands  for  which  payment  might 
have  been  made  but  for  which  no 
demand  was  made,  would  become  a 
part  of  appropriate  national  forest, 
national  paric,  or  other  Federal  area. 
However,  no  payments  were  made 
under  the  1960  Act,  continuing  the 
unresolved  tiUe  status  of  some  of  die 
base  lands. 

Thus,  most  of  these  base  lands  with 
questionable  title  have  continued  to  be 
conadered  part  of  the  national  forests, 
although  some  have  been  continuously 
occupied  by  private  parties  since  before, 
1960.  Other  base  lands  have  been  the 
subject  of  court  decisions,  raising 
further  questions  about  the  Uniteid 
States' claim  d  title. 

In  the  mid-1980's.  the  Forest  Service, 
pursuant  to  a  request  from  Connesa. 
compiled  alistofgranton  and  hue     . 
lands  relinquished  to  the  United  States 
under  the  1897  Act  provision  for  which 
selection  or  other  rights  were  not 
realized  or  exercised.  This  list  was 
submitted  to  the  98th  Congress  and  was 
used  by  it  and  subsequent  Congresses 
for  deliberations  on  legislation 
eventually  enacted  as  the  Act  of  July  2. 
1993. 

The  1993  Act  was  enacted  to  finally 
resolve  the  title  status  of  the  remaining 
base  lands,  using  a  5-8tep  procedure  to 
either  retain  or  quitclaim  all  rieht.  tiUe. 
and  interest  in  and  to  the  base  lands. 
The  first  step  in  the  5-step  procedure, 
which  required  the  Secretary  of 
Agriculture,  acting  throu^  the  Forest 
Service,  to  compile  and  publish  an 
initial  list  of  base  lands  in  the  Federal 
Regiater,  was  completed  by  the  Agency 
on  December  30, 1993  (58  FR  69321). 
Copies  of  relevant  portions  of  the 
December  30, 1993,  Federal  Register 
were  distributed  to  interested  parties 
and  appropriate  federal,  state,  and 
coun^  offices.  The  Secretary  of  the 
Interior,  acting  through  the  Bureau  of 
Land  Management,  ako  published  an 
initial  list  of  base  lands  located  on 
public  lands  administered  by  that 
Agency  (m  December  30, 1993. 

Step  two,  which  provided  a  180-day 
comment  period  ending  July  2, 1994, 
allowed  persons  to  submit  information 
on  parcels  not  included  in  the  Initial 
List  but  believed  to  meet  the  conditions 
set  forth  in  the  Act  for  review  and 
possible  addition  to  the  Initial  List. 
Numerous  comments  were  submitted  by 
individuals  or  their  representatives 
informing  the  Agency  of  their  claim  or 
interest  in  parcels  already  included  on 
the  Initial  List  and  requesting  the 


Agency  to  provide  them  with  a  copy  of 
future  notices  concerning  the  Act.  Other 
comments  identified  specific  lands  and 
requested  that  they  be  added  to  the 
Initial  List  The  Agency  determined  that 
five  such  parcels  met  the  conditions  of 
the  Act  and  were  thereby  added  to  the 
Initial  list.  The  parcels  added  to  the 
Initial  list  diuing  the  review  period  are 
Arizona  30  and  53,  Idaho  5,  New 
Mexico  23,  and  Oregon  2a.  Specific 
details  on  Arizona  30  and  New  Mexico 
23  are  identified  in  this  notice  in 
TABLE  1,  Nationally  Significant  Lands 
List,  while  the  details  on  Arizona  53, 
Idaho  5,  and  Oregon  2a  are  identified  in 
this  notice  in  TABLE  2,  Final  List  of 
Lands  Quitclaimed  By  the  United 
States. 

During  the  public  review  and 
comment  period  the  Agency  identified 
numerous  errors  in  the  Initial  List. 
These  errare,  which  consisted  primarily 
of  typographical  errora  in  legal 
descriptions  and  the  placement  of 
parcels  in  the  incorrect  meridian  or 
county,  have  been  corrected  and  are 
displayed  as  corrected  in  this  notice. 
The  information  under  the  heading 
"DEED  BOOK"  and  'VOL  PAGE"  was 
induded  in  the  Initial  List  to  afford 
interested  parties  th»t>pportunity  to 
research  coimty  records  on  Parcel 
information.  Since  this  information  is 
no  longer  needed  it  is  not  included  in 
this  notice. 

The  Agency  also  identified  several 
parcels  or  portions  of  parcels  on  the 
Initial  List  which  did  not  meet  the 
conditions  of  the  Act  and  therefore  do 
not  appear  on  either  the  National 
Significant  Lands  List  or  the  Final  List 
of  Lands  Quitclaimed  By  the  United 
States.  Eliminated  from  the  Initial  List 
in  thefr  entirety  are:  California  Parcel 
96,  which  is  a  duplicate  of  California 
Parcel  95:  Utah  Parcel  16,  which  was 
never  relinquished  to  the  United  States; 
Utah  Parcel  17,  which  is  a  perfected  lieu 
selection;  and  Wyoming  Parcel  22,  the 
status  of  which  Congress  previously 
addressed  by  Private  Law  89-281  and 
the  United  States  quitclaimed  its 
interest  by  deed  dated  December  12, 
1966.  Eliminated  in  part  from  the  Initial 
List  are:  a  portion  of  Arizona  Parcel  12 
in  section  29  due  to  a  typograpbdcal 
error,  the  SWSW  of  section  8  of  Soutii 
Dakota  Parcel  51  which  was  never 
relinquished  to  the  United  States ,  and 
the  SWSW  of  section  8  of  South  Dakota 
Parcel  56.  which  is  within  the 
boundaries  of  the  Moimt  Rushmore 


National  Memorial  and  under  the 
jurisdiction  of  the  Department  of  the 
Interior. 

Steps  3  and  4  require  the  compilation, 
publication,  and  distribution  of  a  list  of 
nationally  significant  lands  to  be 
retained  by  the  United  States  and  a  final 
list  of  lands  to  be  disclaimed  by  the 
United  States.  This  notice,  which 
contains  Table  1,  Nationally  Significant 
Lands  List,  and  Table  2,  Final  Ust  of 
Lands  Quitclaimed  By  The  United 
States,  completes  the  Federal  Register 
publication  requirements  of  the  Act. 
Preparation  of  these  tables  has  tteen 
coordinated  with  the  Bureau  of  Land 
Management. 

The  tables  present  the  information 
grouped  by  State,  by  meridian,  and  by 
county.  The  first  coliunn  identifies  the 
parcel  of  base  land  by  an  agency 
identifier  (PARCEL  ID  NO.].  The  second 
column  lists  the  names  of  the  individual 
or  entity  that  relinquished  base  lands  to 
the  United  States  under  the  1897  Act 
(GRANTOR  NAME).  Coliunns  3  through 
7  show  the  legal  description  of  the  base 
lands  by  Tovraship  (T).  Range  (R), 
section  (sec.),  and  the  legal  subdivisions 
of  the  section.  The  standard  procedure 
for  identifying  legal  subdivisions  has 
been  modified  for  brevity.  For  example, 
die  south  one-half  of  the  north  one-half 
of  a  section  is  SN,  the  south  one-half  of 
the  northeast  one-quarter  of  the 
southwest  one-quarter  of  a  section  is 
SNESW,  the  east  one-half  of  the 
southeast  one-quarter  is  ESE,  asid  so 
fourth.  Coliunn  8  shows  the  acres, 
roimded  to  the  nearest  acre,  associated 
with  the  legal  description  of  the  parcel. 

Nationally  Significant  Lands  List  Title 
to  Which  is  Confirmed  in  the  United 
States 

(Step  3) 

TABL£  1,  at  the  end  of  this  notice, 
presents  the  list  of  lands  removed  from 
the  Initial  List  and  determined  by  the 
Agency  to  be  nationally  significant 
lands.  This  is  the  final  identification  of 
lands  to  be  retained  by  the  United 
States.  In  accordance  with  the 
provisions  of  SEC.  2(c)(2)  of  the  Act,  all 
right,  tiUe,  and  interest,  in  and  to  the 
lands  identified  in  TABLE  1,  Nationally 
Significant  Lands  List,  and  not 
previously  vested  in  the  United  States, 
are  vested  and  confirmed  in  the  United 
States. 

Anyone  claiming  that  any  lands 
identified  in  TABLE  1,  Nationally 
Significant  Lands  List  is  a  "taking"  of 


property  has  one  year  from  the  date  of 
this  publication  to  file  a  petition  in  the 
United  States  Court  of  Federal  Claims 
for  monetary  compensation  under  the 
Act. 

Identification  of  nationally  significant 
lands  does  not  of  itself  entitle  any  party 
to  compensation.  The  burden  is  on  the 
claimant  to  prove  a  compensable  taking 
claim. 

Final  List  of  Lands  Quitclaimed  by  the 
United  SUtes 

(Step  4) 

TABLE  2,  at  the  end  of  this  notice, 
presents  the  Final  List  of  Lands 
Quitclaimed  By  the  United  States  in 
accordance  with  the  provisions  of  SEC. 
2(a)  of  the  Act.  Punuant  to  the  Act  the 
United  States  quitclaims  to  the  Usted 
owner  or  entryman,  his  heirs,  devisees, 
successors,  and  assigns,  all  right,  title, 
and  intMest  of  the  United  States  in  and 
to  Uie  land  described  in  TABLE  2,  Final 
List  of  Lands  Quitclaimed  By  the  United 
States,  effective  on  the  date  of  this 
notice. 

Issuance  of  Disclaimer  of  Interest 

(Step  5) 

The  Agency  will,  within  6  months  of 
the  date  of  this  notice,  issue  documents 
of  disclaimer  confirming  the 
quitclaiming  of  all  right,  title,  and 
interest  of  the  United  States  in  and  to 
the  base  lands  included  in  TABLE  2, 
Final  List  of  Lands  Quitclaimed  By  the 
United  States,  subject  to  vaUd  existing 
rights,  to  the  listed  grantors,  their  heirs, 
devises,  successors,  and  assigns.  The 
docimients  of  disclaimer  will  be 
recorded  in  appropriate  county,  Agency, 
and  Bureau  of  Land  Management 
records.  These  documents  may  further 
describe  the  lands  quitclaimed  where 
the  legal  descriptions  listed  in  Table  2 
are  identified  as  a  part  or  portion  of  an 
aliquot  part. 

The  acceptance  of  benefits  under  the 
Act  of  July  2, 1993.  (Pub.  L.  103-48).  or 
failure  to  seek  benefits  provided  under 
this  Act  within  the  time  allotted  with 
respect  to  any  base  lands  or  other  lands, 
will  be  considered  a  waiver  of  any  claim 
against  the  United  States  with  respect  to 
those  lands  or  to  any  revenues 
therefrom. 

Dated:  December  19, 1995. 
David  G.  linger. 
Associate  Chief. 

muMta  coot  Mio-ii-ai 
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PARCEL 
ID  MO- 


ST&TB:  Arizona 


TABLE  1 

NATIONALLY  SIGNIFICANT  LANDS  LIST 

(Pinal  Identification  of  Lands  Ratainad  By  Tha  Dbitad  Stataa) 


GRANTOR 
NAME 


LEGAL 
DESCRIPTION 


16 
17 
20 
21 

22 
23 
24 

25 
26 
30 
35 
33 
36 
37 
38 
40 
41 
42 
43 
44 
50 
51 
52 


45 

46 

47 


^ant 


ita  Pe  RR 
^anta  Pe  RR 
Santa  Pe  RR 
SJanta  Pe  RR 

Qanta  Fe  RR 
Santa  Pe  RR 
Itoanbs,  Oscar 
lioombs,  Oscar 
Tbcsnbs,  Oscar 
SJanta  Fe  RR 
Perrin,  E.B. 
Santa  Pe  RR 
SJanta  Fe  RR 
SJanta  Fe  RR 
S^ta  Fe  RR  . 
Spuata.   Fe  RR   - 
Sbnta  Fe  RR 
Slanta  Fe  RR 
S&nta  Fe  RR 
S^ta  Fe  RR 
S^ta  Fe  RR 
sianta  Fe  RR 
Sfamta  Fe  RR 


Sallivan,  J. 
Suita  Fe  RR 
Sinta  Fe  RR 


STATE:  California 


H^de,  P. A. 
Hirde,  p. A. 


MERIDIAN:   Gila  and  Salt  River 


Coconino  County 


T.20N. 
T.20N, 
T.20N. 
T.20N. 

T.20N. 
T.20N. 
T.20N. 
T.20N. 
T.20N. 
T.21N. 
T.23N. 
,T.21N. 
T.23N. 
T.25N. 
T.27N. 
T.29N. 
T.16N. 
T.18N. 
T.19N. 
T.19N. 
T.20N. 
T.20N. 
T.20N. 


,  R. 

IE., 

,  R. 

4E., 

,  R. 

5E., 

,  R. 

5E., 

,  R. 

6B., 

,  R. 

7E.. 

.  R. 

•»E.. 

,  R. 

7E.. 

,  R. 

7E., 

.  R. 

5E., 

,  R. 

4E., 

,  R. 

6E., 

.  R. 

8E., 

.  R. 

«., 

,  R. 

4E., 

,  R. 

2E., 

.  R. 

8E., 

;  R. 

6E., 

,  R. 

6E., 

.  R. 

7B., 

,  R. 

5E., 

,  R. 

5E., 

,  R. 

5R., 

sec.  13,  NNNE 

sec.  21,  Lot  9  (NBSB) 

sec.  25,  SESW 

sec.  31,  Lot  2  (SWSW)  & 

Lot  4  (SNNW) 
sec.  21,  SSE 
sec.   1,  SBSE 
sec.  26,  NENE 
sec.  26,  NWNE 
sec.  34,  SENB 
sec.  13   NBSB 
sec.   7,  NWNE 
sec.   7,  NENE 
sec.  25,  NENE 
sec.  27,  NVTNW 
sec.   3,  SWSE 
sec.  29,  NWNE 
sec.  11,  SB 
sec.  31,  Lot  6 
sec.   7,  SWSE 
sec.  25,  SSE 
sec.   3,  SESW 
sec.   7,  NE 
sec.  13,  NENW 


Yavapai  County 


T.14N.,  R.  3W.,   sec.  15,  SESE  (TR  38) 
T.15N.,  R.  6E.,   sec.   3,  Lot  2 
T.18N.,  R.  4E.,   sec.  27,  SB 


MERIDIAN :   Mt .  Diablo 
El  Dorado  Countv 


T.13N.,  R.16E., 
T.13N.,  R.16E., 


sec.  36,  SWNW  (Tr.  37) 

sec.  36,  NENE  (Tr.  38)  NWNE 


.^SES. 


40 
40 
40 

74 
80 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 
40 

160 
36 
40 
80 
40 

160 
40 


34 

32 

160 


38 
59 
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TABLE  1 

NATIONALLY  SIGNIFICANT  LANDS  LIST 

(Final  Identification  Of  ^Mmds  Retained  By  The  United  States) 


PARCEL 


GRANTOR 
NAME 


LEGAL 
DESCRIPTION 


ACRES 


STATE:   California 


MERIDIAN:   Mt.  Diablo 


Fresno  Countv 


Collins,  J. 

T.  8S., 

R.25E., 

sec. 

14, 

SENW  NENE 

11 

Clar)ce,  C.W. 

T.IOS., 

R.27E., 

sec. 

36, 

SWNW 

12 

Collins,  J. 

T.  8S., 

R.25E., 

sec. 

15, 

SBNWSW  ENENWSE 

13 

Collins,  J. 

T.  8S., 

R.25E., 

sec. 

15, 

SSSENE 

14 

Clar)ce,  C.W. 

T.IOS., 

R.27E., 

sec. 

36, 

NWNW 

15 

Cowden,  Thomas 

T.  9S., 

R.29E.. 

sec. 

16, 

SENW 

Madera  Coiintv 


4 

Hyde,  FA. 

T. 

5S., 

R.24B.,   sec.  16, 

SESW 

5 

Willingham,  C6 

T. 

6S., 

R.24B.,   sec.   5, 

NWSB 

6 

Hamilton,  H.M. 

T. 

7S., 

R.22E.,   sec.  36, 

SWSE 

7 

Collins,  Peter 

T. 

8S., 

R.23E.,   sec.  18, 
Mono  Countv 

E/Lot  4 

17 

Clarke,  C.W. 

T. 

3N.. 

R.24E.,   sec.  16, 

SB 

18 

Hyde,  F.A. 

T. 

5N., 

R.23E.,   sec.  36, 
Typlymne  Coynty 

NS 

3 

Keil,  Hugo  D. 

T. 

6N., 

R.18B.,   sec.  16, 
Tv].»r$  County 

SENW 

16 

Collins,  Peter 

T. 

17S., 

R.34E.,   sec.  36, 

NSE 

18 

Clar)ce,  C.W. 

T. 

20S., 

R.33B.,   sec.  16, 

SWNW 

19 

Hilton,  Frank 

T. 

20S., 

R.33E.,   sec.   8, 

WSW  EESW 

20 

Hyde,  F.A. 

T. 

22S., 

R.33E.,   sec.  36, 

NENE 

21 

Hyde,  F.A. 

T. 

23S., 

R.33E.,   sec.  36, 

SWSE 

MERIDIAN:  San  Bernardino 

. 

Kern  CovntY 

- 

(part) 


80 
40 
IS 
10 

40 
40 


40 
40 
40 

6 


160 
160 


40 


80 
40 
120 
40 
40 


23 

Hyde,  F 

.A. 

T.25S., 

R.35E., 

sec. 

16, 

NENW 

24 

Dimond, 

E. 

T.28S.. 

R.34E., 

sec. 

16, 

NENE  (Tr.  37 

25 

Dimond, 

E. 

T.28S., 

R.34E., 

sec. 

16, 

ENW  (TR.38) 

26 

Dimond, 

E. 

T.28S., 

R.34E., 

sec. 

16, 

SE  (Tr.  39) 

40 
40 
80 

160 
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PARCEL 
ID  NO- 


TABLS  1 
KATIONALLY  SZaHIPICAMT  LANDS  LIST 
<Pinal  Idantlflcatioa  Of  Lands  Ratainad  By  Tha  Onltad  Stataa) 


GRANTOR 
NAME 


LEGAL 
DESCRIPTION 


STATE:   California  (continued) 


64 
67 


87 
88 
89 
90 


44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

5t~ 

55 

56 

&7 

59 

60 

61a 

61b 

95 


UMI 


Los  Anaeles  County  . 

Campbell,  John  T.  3N.,  R.  8W.,   sec.   1,  SESW  SWSE 

(Total  parcel  acreage  70  acres- -20  acres  quitclaimed) 
Ejady,  John  A.    T.  5N. ,  R.16W.,   sec.  16,  NSE 


S*e2y 


Riverside  County 


Hood 

C3ll 

Eunis 


Chas  E. 
William 


T.  45.,  R.  2B.,  sec.  13,  WNE 

T.  4S.,  R.  2E,,  sec.   7,  SBSW 

ins,  Peter  T.  5S.,  R.  2E.,  sec.   5,  NSW 

John  M.   T.  6S.,  R.  2B.,  sec.  19,  ENW 


hyman,    Richard 
HVde,  F.A. 
Fi>rrester,  E. 
c).arke,  C.W. 
C^rke,  C.W. 
H^de,  F.A.  &Co 

Larke,  C.W. 

Larke,  C.W. 

rde,  F.A. 

i/LA  Water  Co 

i/LA  Water  Co. 

ishbum,  Jud 
P4ttinger,  H. 
Paul,  George  W. 
Holbrook,  C.H. 
K((Ster,  G.W. 
Wj  Lshbum ,  Jed 
Washburn,  Jed 
Hyde,  F.A. 


Santa  Barbara  County 


T.  7N.,  R.29W, 
T.  9N.,  R.24W, 
T.  9N.,  R.29W, 
T.  8N.,  R.29W. 
T.  8N.,  R.28W. 
T.  8N.,  R.25W. 
T.  7N.,  r;29W. 
T.  7N.,  R.29W. 
T.  7N.,  R.27W. 
T.  5N.,  R.25W. 
T.  5N.,  R.25W. 
T.  5N.,  R.27W. 
T.  5N.,  R.28W. 
T.  5N.,  R.29W. 
T.  5N.,  R.31W. 
T.  5N.,  R.31W. 
T.  6N.,  R.28W. 
T.  6N.,  R.27W. 
T.llN.,  R.30W. 


sec. 

7, 

NWNE 

sec. 

16, 

SESW 

sec. 

25, 

NWSW;  Sec. 

sec. 

36, 

N  SW 

sec. 

16, 

Lot  1 

sec. 

16, 

WNW 

sec. 

22, 

NWSE 

seq. 

22, 

NENE 

sec. 

36, 

ESW  SNW 

sec. 

19, 

Lot  2 

sec. 

29, 

NWSW 

sec. 

1, 

Lot  1 

sec. 

7, 

Lots  5  &  6 

sec. 

13, 

WNE 

sec. 

14, 

Lots  15  & 

sec. 

21, 

NWSW 

sec 

24, 

Lots  1  &  2 

sec 

13, 

Lots  7  &  8 

sec. 

36. 

NWNW 

26  SESE 


16 


ACRES 


50 
80 


80 

40 
80 
80 


40 
40 
80 

480 
22 
80 
40 
40 

160 
38 
40 
25 
67 
80 
80 
40 
61 
60 
40 
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TABLB  1 

KATIOHiUiy.  SI^dFICAHT  LANDS  LIST 

(Final  Idantlficatlon  Of  Lands  Retained  By  Tha  United  States) 


PARCEL 
ID  NO. 


GRANTOR 
NAME 


STATE:   California  (continued) 


LEGAL 
DESCRIPTION 


ACRES 


7a 

Burson,  John 

T.  IN.,  R.  7W., 

sec 

.  6. 

Lot  5 

76 

Selway,  Robert 

T.2N.,  R.7W., 

sec. 

36, 

W     * 

77 

Canqpbell,  J.F. 

T.IS.,  R.IW., 

sec. 

18, 

Lot  1 

78 

Clarke,  C.W. 

T.3N.,  R.6W., 

sec. 

36, 

SWNW 

84 

Richards,  J. 

T.3N.,  R.6W., 

sec. 

26, 

ESW  SWSW 

97 


17 


16 


3 
5 


(Total  parcel  acreage  120  acres- -99  acres  quitclaimed) 
Doyle  & 
HcGonagle 


T.IN.,  R.7W. 


sec .   2 ,  ENE 


40 

320 

40 

28 

21 

80 


Ventura  County 


28b 

Hyde,  F.A. 

T.9N., 

R.23W., 

sec. 

16, 

portions  of  Tr.  54 
(formerly  WNE  SENE) 

120 

29 

Hyde,  F.A. 

T.9N., 

R.23W., 

sec. 

16, 

portions  of  Tr.  54 
(formerly  NENW  SNW) 

120 

30 

Hyde,  F.A. 

T.9N., 

R.24W., 

sec. 

16, 

BE 

160 

33 

Miller,  Wb.  T. 

T.8N., 

R.23W., 

sec. 

20, 

NWNE  NENW 

80 

35 

Hyde,  F.A. 

T.8N., 

R.24W., 

sec. 

36. 

WNE  NENW 

120 

37 

Goslin,  Man.  G. 

T.6N., 

R.19W., 

sec. 

16, 

NNW 

80 

38a 

Hyde,  F.A. 

T.5N., 

R.19W., 

sec. 

36, 

SENW 

40 

38b 

Hyde,  F.A. 

T.5N., 

R.19W., 

sec. 

36, 

SENE 

40 

3^ 

Clarke,  C.W., 

T.5N., 

R.22W.. 

sec. 

16, 

ENE 

80 

40 

McLeod,  Gary 

T.5N., 

R.24W., 

sec. 

15, 

NSENE 

20 

41 

Rice,  Sarah 

T.5N., 

R.23W., 

sec. 

19, 

SWSE 

40 

42 

Rapp,  J.J. 

T.5N., 

R.24W., 

sec. 

23, 

SNSE;  24,  SNSW 

80 

43 

Morris,  Daisy 

T.4N., 

R.24W., 

sec. 

14, 

NWSW 

40 

92 

Clark,  C.W. 

T.8N., 

R.23W., 

sec. 

36, 

NWNW 

40 

^TATE 

•:  C<?lora{j[<? 

MERIDIAN:  6th  Princioal 

Custer  County 

Locke.  James  T.  T.21S.,  R.70W.,   sec.  5,  NESW 

Fremont  County 
Locke.  James  T.  T.20S.,  R.70W.,   sec.  29,  SESW 

Park  County 


Sloan,  R.E. 
Sloem,  R.E. 


T.  8S.,  R.72W.,   sec.  31,  SESW 
T.  8S.,  R.73W.,   sec.  26,  NSE 


40 


40. 


40 
80 
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TABLB   1 

NATIOMALLY  SIOHIFICAIIT  LANDS  LIST 

(Pinal  Identification  Of  Landa  Ratainad  By  Tha  Ubitad  Statas) 


PARCEL 
ID  HO. 


GRANTOR 
NAME 


STATE:  cblorado  (continued) 


LEGAL 
DESCRIPTION 


6 

7 

B 

12 

9b 

9c 

9a 


14 


sL 


Park  County    (continued) 


SlLoan,    R.B. 
Holcomfa,    O.E. 
H^lcomb,    O.E. 
Mbses,   W.E. 
WjLlson,   A.C. 
Wilson,   A.C. 
Wilson,   A.C. 


Hidges,  Z.T. 


T. 
T. 

T. 
T. 
T. 


9S., 

9S., 

9S., 

12S., 

lOS., 

lOS., 


T.IOS., 


R.72W.,  sec.   6,  Lots  3,4,5 

R.74W.,  sec.   8,  SBSB 

R.74W.,  sec.  31,  WNW  SWNE  SBNW 

R.72W.,  sec.  27,  SWNE 

R.73W.,  sec.   9,  NNBNBNW 

R.73W.,  sec.  9,    SBNWNB 

R.73W,,  sec.   9,  NENWNB  NSENW 

Teller  County 


T.12S.,  R.68W.,   sec.   7,  S/Lot  3 


STATE:  Idaho 


3 

4 


MERIDIAN:  Boise 


Richardson. G.B.  T.57N.,  R.5W.,    sec.  35,  NSW 
K^rs,  Conrad   T.58N.,  R.3W.,    sec.  21,  SWSW 


STATE:  New  Mexico 


4a  Black,  Lewis  C. 

4b  Black,  Lewis  C. 

5  BJack,  Lewis  C. 

7  Sl^erman,  J.H. 

14  C<iffin,  Mary 

21  piemmons,  J.C. 

22  Irgles,  T.i  J. 


16     Wj  tson,  w.w. 


J  MERIDIAN:  New  Mexico  Prineipy:^ 


Catron  County 


T.  5S., 
T.  5S., 
T.  5S., 
T.llS. , 
T.  6S., 
T.12S., 
T.12S., 


R.19W., 
R.19W., 
R.19W., 
R.12W., 
R.21W., 
R.llW., 
R.llW., 


sec .  5 ,  SWNW 

sec .  5 ,  SENB 

sec.  32,  SWNW 

sec.  29,  NWNW 

sec .  2 ,  SNESE 

sec.  29,  SWSW 

sec.  29,  SESW 


10  M^ses,  W.E. 
L^  &  R 

11  Jaffa,  Joseph 
18     Mcses,  W.E. 
20     Seaberg,  Hugo 


Grant  County 
T.l^S.,  R.17W.,   sec.  2S,  SWNE  SESE 
Lincoln  County 


T.  8S.,  R.16B.,  sec.  30,  SESW 

T.  88.,  R.17E.,  sec.  13,  SSE;  sec.  24,  NNB 

T.  8S.,  R.14E.,  sec.  1,  SENW 

T.  8S.,  R.17B.,  sec.  7,  SBNE 


MSSS. 


74 
40 
131 
40 
5 
10 
30 


40 


80 
40 


40 
40 
40 
40 

2a 

40 
40 


80 


40 

160 

40 

40 
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TABLB   1 

IIATI9IIALLY  SIGNIFICANT  LANDS  LIST 

(Pinal  Identification  Of  Lands  Ratainad  By  Tha  tJnltad  Statas) 


PARCEL 
ID  NO. 


GRANTOR 
NAME 


LEGAL 
DESCRIPTION 


STATE:   New  Mexico  (continued) 


San  Miguel  County 


2      Moses,  W.E. 
23     Moses,  W.E. 


T.18N.,  R.14B., 
T.19N.,  R.14B., 


sec.  21,  SENW 
sec.  32,  NNWSE 


STATE:  Oregon 


MERIDIAN:  Willamette 

Clackamas  County 


9 

Clarke, 

C.W. 

T.19S., 

R. 

9B., 

24 

Clarke, 

C.W. 

T.17S., 

R. 

9E., 

1  Murphy,  John  T.  T.  IS.,  R.  5E.,   sec.  36,  SSE  SW 

2  Strickland,  M.C  T.  2S.,  R.  7B.,   sec.  10,  NW 

3  Henderson,  M.F.  T.  2S.,  R.  7B.,   sec.   8,  SENW 

26     Hyde,  F.A.      T.  3S.,  R.  7E.,   sec.  36,  Fraction  NNE 

Deschutes  Count v 


sec.  36,  SESE 

sec.  16,  SWNE  NWSB  SESE 


Hood  River  County 

T.  IS.,  R.  8E.,   sec.  36,  SESE 

Jackson  County 

T.32S.,  R.  4B.,  sec.  36,  SNE 

T.35S.,  R.  4B.,  sec.  27,  NSB 

T.37S.,  R.  4E.,  sec.  31,  SWNW 

T.39S.,  R.  IE.,  sec.  29,  SENE 

T.39S.,  R.  IE.,  sec.  31,  ESW 

Klamath  County 


23     Hyde,  F.A. 


14  Hyde,  F.A. 

15  Kohrs,  Conrad 

16  Kohrs,  Conrad 

17  English,  J.T. 

18  English,  J.T. 


11 

Hyde,  F.A. 

T.23S.,  R.  7E., 

sec.  36, 

SESW 

19 

Hyde,  F.A. 

T.35S.,  R.  6E., 

sec.  16, 

SWNW 

20 

Clarke,  C.W. 

T.37S.,  R.  5E., 

sec.  36, 

SWSW 

21 

Hyde,  F.A. 

T.37S.,  R.  6E., 

sec.  16, 

SSE  NW  NSW  SWSW 

25 

Hyde,  F.A. 

T.23S.,  R.  8E., 

sec.  16, 

SWSE 

25 

Hyde,  F.A. 

T.27S.,  R.6.5E. 

Lane 

,  sec.  36, 

County 

S 

6  Cal-Ore-Land  Co  T.20S.,  R. 

7  Cal-Ore-Land  Co  T.20S.,  R. 
22     Cal-Ore-Land  Co  T.23S.,  R. 


IE., 
2E., 


sec. 
sec. 


11. 
29, 


NESE 
ENE 


3E.,   sec.  21,  Lot  3 


ACRES 


40 
20 


240 

160 

40 

63 


40 
120 


40 


80 
80 
40 
40 
80 


40 
40 
40 

360 
40 

320 


40 
80 

is 


M7W 
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UMI 


TABLB   1 

HATZOHALLT  SIGMIPICAVr  LAUDS  LIST 

(Pinal  Zdantlfleatlon  Of  Lands  Ratainad  By  Tha  Unltad  States) 


TABLB  1  » 

MATIOKALLY  SIGNIFICANT  LANDS  LIST 
(Plnkf.  identification  Of  Lands  Retainad  By  The  United  States) 


PARCEL 
ID  NO.  ( 


22 
23 
24 
33 


25 
26 


27 
28 
29 
30 
31 
32 
35 
36 

40 
43 
44 

47a 

47b 

50b 

52 

54 

55 

59 


GRANTOR 
KAME 


LEGAL 
DESCRIPTION 


JkCBSS 


PARCEL 
ID  NO. 


GRANTOR 
NAME 


LEGAL 
DESCRIPTION 


ACRES 


STATE:   <^eaon    (ccHitinued)    MERIDIAN:    Willamette 


i 


eterson,   C. 


I  rake,   A.M. 


Linn  County 
T.IOS.,    R.    5B.,       sec.    13,    BNE   SlfNB   SENW 

Wasco  County 

T.  2S.,  R.llB.,   sec.  12,  WSW 


STATE:  i outh  Dakota 


Christy,  W. 
Che^lin,  C.H. 


Rumsey,  J.D.C. 
Rumsey,  J.D.C. 
Rumsey,  J.D.C. 
xoRsey,    J.D.C. 
sey,  J.D.C. 
sey,  J.D.C. 
thias,  J.H. 
Fapid  City 
I  limber  Contpemy 
Ifanscxn,  A.F. 
astle,  W.R. 
odd,  William 
lurlburt ,  Frank 
rlburt ,  Frank 
ishop.  A.L. 
White,  John 
lutty,  John 
Boland,  A.C. 
Rumsey,  J.D. 


MERIDIAN:  Black  Hills 


Blaine,  J.B.  T. 

Weare,  Henry  G.  T. 

jmith,  Frank  D.  T. 

] rice -Baker  Co.  T. 


T. 
T. 


T.  2N. 

T.  2N. 

T.  2N. 

T.  2N. 

T.  2N. 

T.  2N. 

T.  IN. 

T.  IN. 

T.  IN. 

T.  IN. 

T.  IN. 

T.  IS. 

T.  IS. 

T.  IS. 

T.  IS. 

T.  2S. 

T.  2S. 

T.  2N. 


Lavnrence   County 


6N., 
6N., 
5N., 
2N., 


4N. 
3N. 


R. 
R. 
R. 
R. 


2B., 
2E., 
4B.. 
6E., 


sec. 
sec. 
sec. 
sec. 


31, 

31, 

10, 

7. 


Lot  2 

Lot  3,4  BSW 
BNW  SNE  NESE 
SNE  NSE 


Meade  County 

R.  6E.,   sec.  19,  Lot  4 

R.  6E.,   sec.   6,  Lots  5,6,7; 

sec.   7,  Lot  1 


Pennington  County 


R.  6E. 

R.  6E. 

R.  6E. 

R.  6E. 

R.  6E. 

R.  6E. 

R.  6E. 

R.  6E. 

R.  4E. 

R.  4E. 

R.  4E. 

R.  4E. 

R.  4E. 

R.  5E. 

R.  5E. 

R.  5E. 

R.  6E. 

R.  6E. 


sec.  32,  SESB 

sec.  32,  NSE  NESW 

sec.  29,  ENE 

sec.  29,  SSE 

sec.  21,  SSE 

sec.  21,  NE 

sec.  31,  NWSW  (Lot  3) 

sec.  11,  WNW  SENW  NWSW 

sec.  34,  NESW  SENW  SWNE  NWSB 

sec.  17,  SWSW 

sec.  29,  SESE 

sec.  9,  SESB 

sec.  10,  Lots  3,4,5 

sec.  31,  SNE 

sec.  19,  Lots  4.5  NESW  NWSB 

sec.  1,  Lot  1 

sec.  21,  NWSB 

sec.  28,  NWSW 


160 


80 


40 
160 
200 
160 


35 
145 


40 
120 
80 
80 
80 
160 
40 

160 
160 
40 
40 
40 
89 
80 
147 
40 
40 
40 


STATE:  Utah 


14  Moses  LS&R  Co. 

15  Moses  LS&R  Co. 


8  Gray,  L.H. 

9  Badger,  G.T. 


1  Tevis,  W.'L. 

2  Zeigler,  C. 

3  Zeigler,  C. 

4  Richardson,  C. 


25 


MERIDIAN:  Salt  Lake 

Cache  County 

T.llN.,  R.  2E.,   sec.  15,-  SW 
T.llN.,  R.  2E.,   sec.  22,  SW 

Sanpete  County 

T.15S.,  R.  5E.,   sec.  35,  WNW 
T.15S.,  R.  5E.,   sec.  26,  WSW 

Summit  County 

T.  IS.,  R.  7E.,  sec.  32,  NW;  sec.  2,  Lot  4 

T.  IS.,  R.  7E.,  sec.  36,  NW 

T.  IS.,  R.  7E.,  sec.  36,  NENE 

T.  3S.,  R.  7E.,  sec.  17,  NNW 

Sevier  County 


11 

Moses  LS&R  Co. 

T 

24S., 

R.  2E.,   sec. 

10, 

ENE 

12 

Moses  LS&R  Co. 

T 

24S., 

R.  2E.,   sec. 

15, 

NWSE 

13 

Hamilton,  H.M. 

T 

25S., 

R.  3E.,   sec. 

Utah  County 

32, 

SENE 

160 
160 


80 
80 


205 

160 

40 

80 


80 
40 
40 


5  Moses,  W.E. 
LS&R  Compemy 

6  Moses,  W.E. 
LS&R  Compeuiy 

7  Moses,  W.E. 
LS&R  Company 


T.IOS.,   R.  2E.,   sec.  16,  NE  ENW 
T.IOS.,   R.  2E.,   sec.   2,  NESE  NSW  SWSE 
T.IOS.,   R.  2E.,   sec.  16,  WSW 


240 

160 

80 


STATE :  WashinQton 


Peavy,  Gary 


MERIDIAN:  Willamette 

Snohomish  County 
T.30N.,   R.  9E.,   sec.  22,  SWSW 


40 
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TABLE  1 

RATIONALLY  SICOIIPICAHT  LANDS   LIST 

(Pinal  IdantificatloQ  Of  Lands  Retained  By  Tha  xmltad  Stataa) 


PARCEL 
ID  NO. 


GRANTOR 
NAME 


LEGAL 
DESCRIPTION 


ACRES 


STATE:  {WvominQ 


is 

19 

20 
21 


16 


Burrows ,  C . B . 

Burrows ,  C . B . 

Burrows,  C.B. 

Burrows ,  C.B. 


Carbon  Timber 


17 


16 


Company 


Collins,  J. 


Holmes,  A.T. 


MERIDIAN:  6th  Principal 

Albany  County 

T.15N.,  R.72W.,  sec.  1,  S 

T.15N.,  R.71W.,  sec.  31,  ESW  SE 

T.15N.,  R.71W.,  sec.  7,  Lot  2 

T.15N.,  R.71W.,  sec.  19,  NE  BNW 

Carbon  County 

T.17N.,   R.79W.,   sec.   3,  NWNE  NENW 

Sheridan  County 
T.56N.,      R.88W.,       sec.    30,    NENE 

Sublette  County 
T.38N.,      R.llOW.,    sec.    30,    SSE 


320 

240 

34 

240 


88 


40 


80 
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TABLE  2 


PINAL  LIST  OP  LANDS  QniTCLAIMBD  BY  THE  UNITED  STATES 


PARCEL 
ID  NO. 


GRANTOR 
NAME 


LEGAL 
DESCRIPTION 


AgRBS 


STATE :  Arizona 


12 
13 
14 


19 
28 
48 
53 


15 
49 


Hartley,  Roland 
Clark,  W.H. 
Hale,  Howard 


Boyce ,  C . E . 
Keys ,  C . D . 
Pratt,  James 
Coffin,  Edger  A. 


Ling,  Reams 
Aztec  L  &  C 


MERIDIAN:  Gila  and  Salt  River 

Apache  County 

T.6N.,    R.29B.,       sec.    1,  Lots   l    &   2                            79 

T.7N.,    R.30E.,       sec. 29,  SWSW;    sec.    32,    NVJNW      80 

T.7N.,    R.27E.,       sec.    2,  ESE                                             80 


Coconino  County 


T.20N. 
T.21N. 
T.16N. 
T.20N. 


Ii.4E., 
R.3E., 
R.8E., 
R.8E., 


sec.  4, 
sec.  6, 
sec. 12, 
sec. 18, 


SWNE 
Lot  5 
NSW 
SESW 


Nava-jo  County 

T.ION.,  R.21E., 
T.llN.,  R.18E., 


sec.  6,  Lot  2 
sec. 35,  SWSW 


40 
39 
80 
40 


40 
40 


STATE :  California 


9 

10 


Ockenden,  Wm. 
Ockenden,  Wm. 


62 
63 
64 

65 
66 
93 


68 
69 
71 
72 
73 


Eddy,  John  A. 
Cook,  E.J. 
Campbell,  John 


Campbell, 
Christey, 


John 
Wm. 


Elliott,  T. 


Schneider,  F. 
Cooper,  A.W. 
Hamilton,  H.M. 
Vine ,  Emory 
Gosslin,  Wm. 


MERIDIAN:  Mt .  Diablo 

Fresno  Coxinty 

T.IOS.,  R.25E.,   sec. 10,  NSE  SESE            120 

T.IOS.,  R.25E.,   sec. 11,  SWSW                 40 

MERIDIAN:  San  Bernardino 

Los  Angeles  County 

T.IN.,   R.8W.,    sec. 18,  SENW                40 

T.IN.,   R.9W.,    sec. 15,  NWSE  SSE           120 

T.3N.,   R.8W.,    sec.  1,  SESW  SWSE           20 
(Total  parcel  acreage  70  acres- -50  acres  retained) 

T.3N.,   R.8W,,    sec. 12,  NWNE                40 

T.5N.,   R.15W.,   sec. 30,  Lot  2  &  NENW        80 

T.5N.,   T.15W.,   sec. 30,  Lot  3  SWNW          80 


San  Bernardino  County 


T.IN., 

R.IW., 

T.IN., 

R.6W., 

T.2N., 

R.2W., 

T.2N., 

R.6W., 

T.2N., 

R.4W., 

sec .  8 , 
sec.  6, 
sec. 27, 
sec. 24, 
sec. 21, 


S/Lot  5,  Lot  8  80 

NESE  40 

SSE  80 

SENE  40 

NW      '  160 
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TABLB  2 


VZMAL  LIST  OP  LAUDS  QUITCLAIMBD  BY  THE  UNITED  STATES 


Califo 


IT 


GRANTOR 
MAME 


LEGAL 
DESCRIPTION 


ACRES 


San  Bernardino  County  (continued) 


UMI 


74 

Hyde,  P.A. 

T.2N.,  R.3W., 

sec.  17, 

NW 

160 

75 

Holden,  C.H. 

T.2N.,  R.IB., 

sec.  24, 

NW 

160 

79 

Rictuurds,  J. 

7 • 3w • f    R • oW , 0 

sec.  4, 

NNE 

80 

80 

Richards,  J. 

T.3N.,  R.6W.„ 

sec  7, 

SSB 

80 

81 

Richards,  J.  ?e 

T.3N.,  R.6W., 

sec. 20, 

SENB  SB 

200 

82 

Richards,  J. 

T.3N.,  R.6W., 

sec. 21, 

SWSW  NSW  WNW 

200 

83 

Richards,  J. 

T.3N.,  R.6W., 

sec.  8, 

SSB 

80 

84 

Richards,  J. 

T  •  3lv  •  /  R  •  D  w  •  f 

sec. 26, 

BSW  SWSW 

99 

(Total 

parcel  acreage  120 

acres- -21  acres  retained) 

85 

Richards,  J. 

T.03N.,  R.6W., 

sec. 26, 

NWSW 

40 

Ventura  Countv 

28a 

Hyde,  P.A. 

T.9N.,  R.23W., 

sec. 16,  Tr  49  (formerly  NENE 

)  40 

3  la 

Black,  Lewis 

T.8N.,  R.21W., 

sec. 33, 

NENW 

40 

31b 

Black,  Lewis 

T.8N.,  R.21W., 

sec. 33, 

NWNW 

40 

32 

Hinckley,  A.  M. 

T.8N.,  R.21W., 

sec. 33, 

NNE 

80 

34 

Holbrook,  C.H. 

T.8N.,  R.24W., 

sec. 16, 

NN 

160 

STATE: 

Cplpracjp 

MERIDIAN: 

yth  Prjlngipai 

-> 

Jeffgrgon  Cpymty 

2 

Holcotnb,  B. 

T.8S.,  R.71W., 

sec. 32, 

NSENE  NENE  NNWNE 

80 

4 

Moses,  W.B. 

T.8S.,  R.72W., 

sec.  1, 

NENE 

40 

Park  Countv 

1 

Wilson,  Alfred 

T.7S.,   R.74W., 

sec .  8 , 

NENENE 

10 

9a 

Wilson,  Alfred 

T.IOS.,  R.73W., 

sec.  9, 

SWNWNE  SWNWNWNB 
WNBNW 

43 

10 

Bullock,  Jaured 

T.llS.,  R.73W., 

sec. 10, 

SNW  (TR  39) 

80 

11 

Uoses.  W.E. 

T.12S.,  R.71W., 

sec. 32, 

NENESE 

10 

15 

Moses,  W.E.  LS  & 

R  T.13S.,  R.71W., 

sec. 20, 

SNE  SENW  NWSB 

160 

El  Paso  Countv 

13 

Armour,  Edwin 

T.  13S.,  R.68W. 

< 

,  sec. 17, 

NWNE  SENB 

80 

TABLE  2 
PiCKAL  LIST  OP  LANDS  QUITCLAIMED  BY  THE  UNITED  STATES 


PARCEL 
ID  NO. 


GRANTOR 
NAME 


LEGAL 
DESCRIPTION 


ACRES 


STATE:  Idaho 


19 


1 
3 

12 
23 


MERIDIAN:  Boise 
Bonner  County 


2 

No. 

Pacific  RR 

T.57N., 

5 

Miller,  W.  Clayton 

T.58N., 

6 

No. 

Pacific  RR 

T.58N., 

7 

No. 

Pacific  RR 

T.58N., 

8 

No. 

Pacific  RR 

T.58N., 

9 

No. 

Pacific  RR 

T.59N., 

10 

No. 

Pacific  RR 

T.60N., 

11 

No. 

Pacific  RR 

T.61N., 

12 

No. 

Pacific  RR 

T.62N., 

R.5W.,  sec. 31, 

R.4W.,  sec. 29, 

R.5W.,  sec. 35, 

R.5W.,  sec. 35, 

R.5W.,  sec. 29, 

R.5W.,  sec. 35, 

R.4W.,  sec. 17, 

R.4W.,  sec. 21, 

R.4W.,  sec.  9, 


SB 

SB 

SB 

W 

NSE  SESE 

NESW  NWSE  SESE 

Lot  3 

Lot  2 

Lot  7  &  8 


STATE :  New  Mexico 


Porter,  Henry  M. 


MERIDIAN:  New  Mexico  Principal 

Catron  Countv 

T.8S.,  R.15W.,   sec.  4,  SSE  SESW; 
sec .  9 ,  NENW 


13 

Moses,  W.E. 

T.8S.,  R.19W., 

14 

Adair,  Charles 

T.6S, ,  R.21W., 

15 

Jones,  Flemming  WA 

T.7S.,  R.19W., 

17 

Miller,  Ellis 

T.IOS. ,R.15W., 
Grant  Countv 

sec. 15, 
sec.  2, 


NSW 
NNBSE 


sec. 26,  ENE 

sec. 34,  NENE  WNB  NWSE 


G.O.S.  Cattle  Co. 


Ridgeway,  Arnold 


Moses,  W.E. 
Barker,  Squire  L 


160 
160 
160 
320 
120 
120 

24 
5 

53 


120 
40 
80 
20 
80 

160 


40 


T.14S.,  R.13W.,   sec. 32,  SWNW 

Lincoln  Coimtv 
T.7S.,  R.12B.,   sec.  1,  SESE;  sec.  12,  NENE   80 
San  Miguel  Countv 


T.19N.,  R.14B.,  sec. 26,  NWNW  WNBNW  60 

T.18N.,  R.14E.,  sec.  3,  NEly  1/2  of  SESE  16 

Ehrlich,  L.&  Annie  T.18N.,  R.14B.,  sec. 11,  SNW  BSW  160 

Moses,  W.E.         t:19N.,  R.14E.,  sec. 20,  SENWSE  10 
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PARCElL 
ID  NO. 


GRANTOR 
NAME 


LEGAL 
DESCRIPTION 


ACRES 


STATE: 


2a 


10 


12 
13 


STATE : 


57 
58 


34 
37 
38 
39 
41 
42 
45 

46 
47c 
48 
49 

50a 
51 
53 
56 


Oregon 


Strickland,  M.C. 


Clark,  C.W. 


Hyde,  F.A. 
Hyde,  F.A. 


Goslin,  Wtn.  6. 


MERIDIAN:  Willamette 

Clackamas  County 
T.3S.,  R.8.5B.,  sec. 35,  ENE  ESE 

Deschutes  County 

T.22S.,  R.9E.,   sec. 36,  BSE  SWSE  SENE 

Klamath  County 

T.23S.,  R.9E.,   sec. 36,  BSE 

T.23S.,  R.9B.,   sec. 36,  SBNW  SW  WSE  NB 

Lane  County 

T.20S.,  R.2E.,   sec. 20,  NENE 


160 


160 


80 
440 


40 


South  Dakota 


MERIDIAN:  Black  Hills 
Custer  County 


Hazeltine,  Stillman  T.2S.,  R.6B., 
Wright,  Wilbur  F.    T.3S.,  R.4E., 


sec. 24,  SWSE  SESW;  25,  WNE 
sec. 33,  NNE  SENE  NESE 


Pennington  County 


Coonley,  Hiram  F. 
Morse ,  Corbin 
Christy,  Willieun 
McCaffrey,  Frank 
Turner ,  George 
Turner,  George 
Pruett,  Jeunes  P. 

Sin^son,  Freuik  O. 
Hur 1 bur t ,  Frank 
White,  Willison  B, 
Ostle,  William 
Bishop,  Albert  L. 
Weaver,  Lucretia 
Blight,  Ephraim 
Roy,  William 


T.IN., 

R.6E., 

T.IN., 

R.6E., 

T.IN., 

R.6E., 

T.IN., 

R.4E., 

T.IN., 

R.4E., 

T.IS., 

R.4E., 

T.IN., 

R.IE., 

T.IS., 

R.3B., 

T.IS., 

R.4E., 

T.IS., 

R.4E., 

T.IS., 

R.5E., 

T.IS., 

R.5E., 

T.IS., 

R.5E., 

T.IS., 

R.5E., 

T.2S., 

R.6E., 

sec. 17, 
sec. 35, 
sec. 13, 
sec. 29, 
sec. 33, 
sec.  4, 
sec. 13, 

sec. 25, 
sec .  9 , 
sec. 14, 
sec. 33, 
sec. 31, 
sec. 28, 
sec. 33, 
sec.  8, 


NWSW;  18, 
SWSE  SESW 
SESB;  24, 
SWSE;  32, 
ESW  SWSW 
Lot  3 
SWSW; 


SWNE  NSE 

ENE  NESE 
WNE  NWSE 


160 
160 


160 
80 
160 
160 
120 
40 
80 
40 
160 
40 


14,    SESB; 

24,    NWNW 
SWSW;    26,    SSE   SESW 
Lot   8    (NESE) 
NEdess  15.43  acres)  135 
Lots  3,4,7,8,9  96 

Lots  3   &  13  64 

Lots   2,4,8,    SWNW  107 

SENE;    34,    Lot   1  NWNW119 
SESW  40 
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TABLE  2 
PZHiOi  LIST  OP  LANDS  QUITCLAIMBD  BY  THE  UNITBD  STATES 


PARCEL, 
ID  NO. 


GRANTOR 
NAME 


LEGAL 
DESCRIPTION 


MIS- 


STATE:  Dtah  MERIDIAN:  Salt  Lake 

Sanpete  County 
10      Ziegler,  Charles    T.15S.,  R.5E.,   sec.  2,  Lots  1,2,3,4,  SNE  NSE  320 


STATE:  Washington 


22 
23 
24 


01 sen,  Carl 
Peters,  Wm.  A. 
Coffin^  Mary  E. 


MERIDIAN:  Willamette 

Clallam  County 

T.29N.,  R.3W.,  sec. 21,  SWSW 
T.30N.,  R.IOW.,  sec. 20,  SWSE 
T.30N., .R.llW.,  sec. 26,  Lot  3,  SWNW 


40 
40 
79 


(PR  Doc  95-31214  Filed  12-22-95;  8:45  ami 

;  3410-11-C 
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DEPARTMENT  OF  COMMERCE 
NalDi^  nraMJIr  and  Atmoaoharte 


IMiea  ol  Appaovai  of  Final 

i  Wan  for  the  npokafy  Bay 


AQMCY:  Sanctparies  and  Reserves 
DivisioB,  Office  of  Ocean  and  Coastal 
Rssonice  Management,  National  Ocem 
Service,  Natiqdal  Oceanic  and 
Atmoq>heric  Administration, 
Department  of  Commnoe. 
ACnON:  Notice  of  approval  and 
availri^ty  of  6nal  mmagement  plan. 


r:  Notice  is  hereby  givm  that 
the  Sanctuaries  and  Reserves  Divisitm 
(SRD),  OfBoe  c|f  Oosen  and  Coastal 
Resource  Management,  has  approved 
the  revised  finfl  management  plan  for 
the  Rookery  Bay  National  Estuarine 
Resseich  Resefve. 

The  Rookeiy  Bay  National  Estuarine 
Rsseardi  Res«rve  was  designed  in 
September  19^.  Pursuant  to  secticm 
315  of  the  Coastal  Zone  Management 
Act.  16  U.S.C  Section  1461,  and 
implementing  iregulations.  the  Florida 
Department  oflEnvironmental  Protection 
in  conjunctitmi  with  SRD  staff  has 
produced  a  five-yeer  management  plan 
that  provides  a  course  of  a^on  for 
managing  the  site  firom  1994  through 

Copies  of  the  dociunent  can  be 
obtaiiied  from  the  Rookery  Bay  National 
Estuarine  Research  Reserve.  10  Shell 
Island  Road.  Naples,  Florida  33962. 
(813) 77S-884$. 

FOR  FUfmm  ■^rOHMUTIOM  CONTACT: 
Nathalie  Peter,  OGRM,  Sanctuaries  and 
Reserves  Divi^on,  1305  East-West 
Highway,  12th  Floor  (N/ORM2),  Silver 
Spring,  Maryland  20910.  (301)  713- 
3132,  extension  119. 

Federal  Domestic  Assistance  Catalog 
Number  11.420  (Coastal  Zone  Management). 
Research  Reserves. 

Dated:  December  20, 1995. 
W.SlaalajrWym, 

AuistantAdmiHistratorfor  Ocean  Services 
and  Coa^  Zone  ^tanagatnent 
(PR  Doc  95-31351  Piled  12-22-95;  8:45  am] 
I  ooea  isis-«a-M 


DEPARTMENt  OF  DEFENSE 

OWloa  of  the  iacratary 

Joint  Military  btalliganca  CoHaga; 

AOENCV:  Defeitse  Intelligence  Agency, 
Joint  Military  Intelligence  College,  DOD. 
ACTION:  Notice  of  closed  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
]k>int  Military  Intelligence  College  Board 
of  VisitiHS  has  been  sdieduled  as 
follows. 

DATfS:  Thursday,  11  JanuMy  1996^  0900 
to  1700;  and  Friday,  12  Janoaiy  1996, 
0830  to  1530. 

ADDWCaaCB.  The  IXAC,  Washington,  DC 
FOR  RINTIMR  MPORMATION  CONTACT: 
Mr.  A.  Denis  Clift,  President.  IXA  Joint 
Military  Intelligence  College. 
Washi^ton.  DC  20340-5100  (202/231- 
3344). 

SUPPLaKNTANY  aiFORMATiON:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l).  Title  5  of  the  U.S. 
Code  and  ther^ore  will  be  closed.  The 
Board  will  discuss  several  current 
critical  intelligence  issues  and  advise 
the  IXrector.  DIA,  as  to  the  successful 
accomplishment  of  the  mission  assigned 
to  the  foiot  Military  Intelligence  CoUege. 
Dated:  Dacember  19, 1995. 


Ahemate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense. 

(FR  Doc.  95-31243  Filed  12-22-95;  8:45  am] 


Dafanaa  Sdanca  Board  Taak  Foroa  on 
Intaniational  Arma  Cooparatton 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 


;  The  Defense  Science  Board 
Task  Force  on  International  Arms 
Cooperation  will  meet  in  closed  session 
on  January  22-23. 1996  at  the  Pentagon, 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  develop  a  generic 
model  of  international  arms  cooperation 
for  the  21st  century  and  also  identify 
specific  management  actions  that  must 
be  implemented  to  allow  successful 
program  execution  on  international 
efforts. 

In  accordance  with  Section  10(d)  of 
■  the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amuided  (5 
U.S.C  App.  n,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  pubUc. 


Dated:  December  19, 1995. 

Ahemate  OSD  Federa]  Beffsta  Liaison 
Officer,  Department  afD^nse. 

[FR  Doc  95-31242  Filed  12-22-95;  8:45  am] 


Dafanaa  Scianca  Boaid  Taali  Foraa  an 


AQENCV:  Notice  of  Msvisarf  Conmiittee 
Meetings. 

iUMMiirr:  The  Defense  Sdmce  Board 
Task  Force  on  Strategic  Mobility  will 
meet  in  doeed  session  on  January  9-10, 
1996  at  Science  Applications 
International  Corporation,  McLean, 
Viininia. 

Toe  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  for 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Deportment  of  Defense.  At  this  meeting 
the  Task  Force  will  engage  in  a  broad 
review  of  strategic  mobility  under  a 
range  of  scenarios.  The  review  ^ould 
include  the  joint  and  service  processes 
for  planning,  executing,  protecting,  and 
sustaining  fince  deployments.  It  d^ould 
also  include  the  resources  and  activities 
that  provide  command  and  control, 
commimications  and  information 
systems  in  support  of  strategic  mobility. 

In  accordance  with  Secticm  10(d)  of 
the  Fedwal  Advisory  Committee  Act. 
Public  Law  %-463.  as  ammded  (5 
U.S.C  App.  H  (1988)).  it  has  hem 
determined  that  this  DSB  Task  Force 
meeting,  concerns  mattws  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  December  19, 1995. 
L.M.  Bjmui. 

Alternate  OSD  Fednal  Register  Uaison 
Officer,  Department  of  Defense. 
[FR  Doc  95-31241  Filed  12-22-«5;  8:45  am] 


Dafanaa  Scianoa  Bcaid  Taak  Forea  on 
Logiatica  Modernization 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Logistics  Modernization 
will  meet  in  closed  session  on  January 
9-10,  and  February  5-6  1996  at  the 
Institute  for  Defense  Analyses, 
Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 


on  scientific  and  technical  matters  as 
they  affect  the  penxived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  address 
the  technologies  that  will  affect  the  cost 
of  ownership  for  current  and  future 
weapon  systems.  The  Task  Force  should 
address  the  following  questions:  What 
logistics  related  technology 
opportunities  are  available  to  reduce 
costs  while  providing  enhanced 
readiness,  deployabiUty  and 
sustainment?  What  investment  strategy 
is  required  to  achieve  the  desired  level 
of  logistics  cost  reduction? 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concem  matters  listed  in  5 
U.S.C.  §552b(c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  December  19, 1995. 
L.M.  ByBiuD,' 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
FR  Doc.  95-31240  Filed  12-22-95;  8:45  am] 
BHjjNO  cooe  aoo»-e«-M 


Def  enae  Science  Board  Taali  Force  on 
Privatization  and  Outaoureing 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Privatization  and 
Outsourcing  will  meet  in  open  session 
on  January  16-17. 1996  at  TASC,  1101 
Wilson  Boulvelard,  Arlington,  Virginia. 

The  misnon  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Ms.  Julia 
Vindasius  at  (703  695-7178  or  Ms.  Lois 
Lembo  358-9090  ext  6430.        • 

Dated:  December  19. 1995. 
LJtI.  Bjnuuii, 

Ahemate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
(FR  Doc.  95-31239  Filed  12-22-95;  8:45  am] 
ffnifta  ooof  I 


DEPARTMENT  OF  ENERGY 

Notica  of  Public  Meeting  for  Request 
for  Expraaaiona  of  Interest  for  Tritium 
Production 

agency:  U.S.  Department  of  Energy 

(DOE). 

action:  Notice  of  public  meeting. 

summary:  On  December  6, 1995,  the 
Department  annoimced  a  formal  Record 
of  Decision  implementing  a  dual-track 
strategy  to  assure  a  future  tritium 
source.  The  Department's  preferred 
strategy  for  acquiring  new  supplies  of 
tritium  is  to  pursue  the  two  most 
promising  production  alternatives:  (1)  to 
purchase  irradiation  services  from  one 
or  more  existing  Commercial  Light 
Water  Reactors  (CLWRs),  or  purchase 
and  convert  a  CLWR  for  tritium 
production;  and  (2)  to  design,  build  and 
test  critical  components  of  an 
Accelerator-Produced  Tritium  system  to 
be  used  for  tritium  production. 

On  December  13, 1996,  a  Request  for 
Expression  of  Interest  was  published  in 
the  Federal  Register  (60  FR  64104) 
concerning  DOE's  possible  acquisition 
of  one  or  more  Commercial  Light  Water 
Reactors,  or  acquisition  of  irradiation 
services  from  (XWRs,  for  the 
production  of  tritium. 

As  indicated  in  the  Request,  the 
E)epartment  is  announcing  that  it 
intends  to  host  a  public  meeting  to 
discuss  issues  related  to  this  Request 
and  to  provide  information  for 
potentially  interested  parties. 
DATES  AND  ADDRESSES:  The  meeting  will 
be  held  on  January  16, 1996,  at  9:00  a.m. 
in  room  lE-245  of  the  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C. 

To  update  the  preliminary  schedule 
in  the  Appendix  of  the  Request,  initial 
expressions  of  interest  should  be 
submitted  on  or  before  January  29, 1996. 
Supplementary  information  regarding 
the  expressions  of  interest  should  be 
submitted  on  or  before  February  26, 
1996.  Submissions  should  be  directed 
to:  Stephm  M.  Sohinki,  Director,  Office 
of  Reconfiguration,  DP-25,  United 
States  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  Attention: 
Tritium  EOI,  Telephone:  (202)  586- 
0838. 

A  copy  of  the  reports  describing 
technical  work  accomplished,  thus  far, 
during  the  Tritium  Target  Development 
Project  is  available  in  the  DOE 
Headquartera  reading  room  at  1000 
Independence  Avenue,  S.W., 
Washington.  D.C. 

A  record  of  the  meeting  including 
answera  to  questions  that,  in  DC^ 


judgement,  are  of  general  interest  and 
applicability  to  all  potential 
respondents  will  be  mailed  to  all 
attendees  as  well  as  other  {larties 
requesting  such  information,  and  will  be 
made  available  for  review  along  with  a 
full  text  copy  of  the  Request,  in  the 
Public  Reading  Room  at  DOE 
headquarters  in  Washington,  D.C,  and 
on  the  Internet  at  http://web.fie.com/ 
web/fed/doe/doeoor.htm  or  modem  toll 
free  1-800-783-3349. 

Issued  in  Washington,  D.Q  December  20, 
1995. 

Eldon  W.  Joertz, 

Principal  Deputy  Assistant  Secretary  for 
Military  Application,  Defense  Programs. 
(FR  Doc  95-31246  Filed  12-22-95;  8:45  am] 
aajjNQ  cooc  t46o-ei.^ 


Fedarai  Energy  Ragulalory 
Commiaaion 

[Docket  No.  RP96-81-000] 

Camagia  Interstata  Pipeline  Company; 
Notica  of  Petition  for  Approval  of  Exit 
Fee  Stipulation 

December  19, 1995. 

Take  notice  that  on  December  13, 
1995,  purauant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207,  Carnegie 
Interetate  Pipeline  Company  (CIPCO) 
filed  a  petition  with  the  Commission  for 
approval  of  a  stipulation  entered  into  by 
OPCO  and  Texas  Eastern  Transmission 
Corporation  (TETCO)  on  December  12, 
1995. 

OPCO  states  that  the  stipulation 
provides  for  CIPCO  to:  (1)  pay  a 
negotiated  exit  fee  to  TETCO  for  the 
early  termination  of  CIPCO's  contract 
for  firm  transportation  capacity  on 
TETCO:  (2)  recover  100  percent  of  the 
exit  fee  from  its  customers  through  a 
direct  bill;  and  (3)  abandon  its 
obUgations  imder  its  contract  with 
TETCO. 

OPCO  states  that  the  expeditious 
action  on  the  petition  will  relieve 
OPCO  of  the  continued  payment  of 
reservation  charges  for  its  upstream 
capacity  on  TETCO,  which  are  presently 
being  collected  through  CIPCO's 
Transportation  Cost  Rate  (TCR).  CIPCO 
requests  that  its  petition  be  disposed  of 
imder  the  shortened  procedures  in 
Rules  801  and  802  of  the  Commission's 
Rule  of  Practice  and  Procedure,  18  CFR 
385.801-802. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
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385.214  and  345.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  an  or  before  December  29, 
1995.  Protests  Will  be  considered  by  the 
Qunmission  ii}  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  m4ke  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  miist  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pyblic  inspection  in  the 
Public  Retonnte  Room. 
UitCCathaU. 
Secretary.  i 

(FR  Doc  95-312^1  Filed  12-12-95;  8:45  am] 
i«.UN0C00t  tnneuu 


(Ooctet  No.  MQI6-4-O0OI 

Wyoming  Intefetrti  Compeny,  LttL; 
Notice  of  nung 

December  19, 1995. 

Take  notice  that  on  December  8, 1995, 
Wyoming  Interstate  Company,  Ltd. 
(WIG)  filed  up^ted  standards  for 
conduct  under) Order  Nos.  497  et  seq.'^ 
and  Order  Noa^  566  et  seq.^  to  reflect 
certain  updated  information  as  well  as 
a  revision  to  Standard  1, 18  CFR 161. 3(i). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N£.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  thejCommission's  Rules  of 


1 0rder  Na4«7.B3FR  22139  Qune  14.  198«).  m 
FERC  StaU.  ft  Rati  1 30.820  (1S68):  Order  No.  497- 
A.  order  on  reheaifng,  M  FR  52781  (December  22, 
1989).  in  FERC  Stf  s.  ft  Ragk.  30.868  (1989):  Order 
No.  497-B.  order  mctendmg  iuntet  date,  55  FR 
S3291  (Decembar  }8. 1990).  m  FERC  SUU.  ft  Ragt. 
1 30.906  (1990):  Otder  No.  497-C.  order  exteridirtg 
(liiiasf  date.  57  FR9  Qanuary  2. 1992).  in  FERC 
StaU.  ft  Rag*.  1 30^834  (1991).  rehearing  denied.  57 
FR  S815  (February  18. 1992).  58  FERC  1 61.139 
(1992);  Tenneco  C4t  v.  FERC  (afiinned  in  part  and 
ramanded  in  part),  969  F.  2d  1187  P.C  Cir.  1992); 
Order  No.  497-D,  prder  on  remand  and  extending 
tuntet  date,  m  FE|LC  SUU.  ft  Regs.  1 30.958 
(December  4. 199:^.  S7  FR  58978  (December  14. 
1992):  Order  No.  4B7-E.  order  on  rehearing  and 
axiendi'ng  sunset  4ate.  59  FR  243  (January  4. 1994), 
65  FERC  1 61.381  (December  23, 1993);  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification.  59  Ft  15336  (April  1.  1994),  66  FERC 
1 61,347  (March  24, 1994);  and  Order  Na  497-G. 
order  extending  sunset  date.  59  FR  32884  (June  27, 
1994).  m  FERC  Sutt.  ft  Reg«.  1 30.996  Qune  17, 
1994). 

>  Standards  of  Cbnduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Ord#r  No.  566,  59  FR  32885  Qune  27, 
1994),  in  FERC  Stats,  ft  Regs.  1 30.997  (June  17. 
1994);  Order  No.  K6-A,  order  on  rehearing,  59  FR 
52896  (October  2a  1994).  69  FERC  1 61.044 
(October  14.  19941  Order  No.  566-B,  on^er  on 
rehearing.  59  FR  86707.  (December  21.  1994);  69 
FERC  161.334  [December  14. 1994):  appeal 
docketed  sub  nom  Conoco.  Ire  v.  FEFC.  D.C  Or 
No.  94-1745  (December  13. 1994). 


Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  January  3. 1996.  Protests  will 
be  considered  by  the  Ckunmission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bfK^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  a  CadMU. 
Secretary. 

(FR  Doc.  95-31222  Filed  12-22-95;  8:45  am] 
■UMO  COM  6n7<01-« 


[Docket  Na  CP96-6W-001] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  AmsndnMnt 

December  19, 1995. 

Take  notice  that  on  November  20, 
1995.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court,  Houston,  Texas 
77055-5310  filed  in  Docket  No.  CP95- 
595-001  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  an  amendment  to  its 
application  for  a  certificate  of  pubUc 
convenience  and  necessity  filed  Jime  30, 
1995,  in  Docket  No.  CP95-595-000. 
requesting  authority  to  replace  a 
pipeline  crossing  of  the  Brazos  River,  in 
order  to  modify  the  route  alignment  of 
the  crossing,  all  as  more  fully  set  forth 
in  the  amendmoit,  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

In  its  application  in  Docket  No.  CP95- 
595-000,  Texas  Eastern  proposed  to 
construct  and  operate  1.56  miles  of  new 
24-inch  diameter  mainline  between 
Milepost  (MP)  52.25  and  MP  53.81  on 
its  Mainline  No.  11  where  it  crosses  the 
Brazos  River  in  Austin  and  Waller 
Counties,  Texas.  Texas  Eastern  filed  its 
proposal  because  its  existing  main  line 
aossings  of  the  Brazo  River — the  24- 
inch  diameter  Line  No.  11  and  16-inch 
auxiliary  line — were  exposed  to  the 
forces  of  the  river  as  the  result  of 
erosion  of  the  river  bed  in  the  vicinity 
of  Line  No.  11.  On  October  6, 1995,  the 
Commission  staff  recommended  in  its 
Environmental  Assessment  (EA)  that 
Texas  Eastern  use  a  designated 
alternative  route  rather  than  Texas 
Eastern's  proposed  route,  in  order  to 
reduce  the  alleged  environmental 
impacts  identified  by  the  Commission 
staff. 

Texas  Eastern  states  that  it  proposes 
to  modify  the  EA's  recommended  route 
and  to  tie  back  into  Texas  Eastern's 
existing  line  in  as  short  a  distance  as  is 


practical,  in  lieu  of  adopting  the  route 
recommoided  in  the  EA  as  "Alternative 
2".  Texas  Eastern  proposes  to  amend  its 
application  to  lay  pipeline  in  new  right- 
of-way  for  a  distance  of  approximately 
1.300  faet.  therriiy  connecting  the 
directionaUy  chilled  river  crossing  of 
approximately  2,900  feet  with  the 
existing  24-inch  Line  No.  11.  Texas 
Eastern  states  that  compared  to 
"Alternative  2".  its  proposed  route  will 
decrease  new  permanent  right-of-way 
required,  reduce  the  overalllei^gth  of 
wetlands  crossed,  and  decrease  overall 
estimated  project  posts  by 
approximately  $1,000,000.  Texas 
Eastern  asserts  that  is  proposed 
modifications  will  both  fndlitate  aa 
expeditious  replaoament  of  the  river 
crossing  and  decrease  environmnital 
impacts  associated  with  the 
constnlctimi  activity. 

Specifically,  Texas  Eastern  now 
proposes  to  replace,  constnict  and 
operate  approximately  0.84  miles  of  24- 
inch  diameter  Line  Na  11  mainline 
crossing  of  the  Brazos  River  in  Austin 
and  Waller  Counties,  Texas,  to  remove 
the  existing  24-inch  and  16-inch 
diameter  pipeline  segments  exposed  in 
the  river,  and  to  abandon,  in  place,  the 
remainder  of  the  existingpipeline 
which  will  be  replaced.  The  pipeline 
segment  to  be  replaced  is  between  MP 
52.25  and  MP  52.98  on  Line  No.  11. 
Texas  Eastern  estimates  that  the  project 
will  cost  $2,425,854.  Texas  Eastern 
states  that  the  replacement  segments 
will  have  a  design  delivery  capacity 
equivalent  to  the  facilities  being 
replaced. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
December  29, 1995,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washhigton,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (128  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serv^  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Any  person  who  has  heretofore 
filed  need  not  file  again. 
Lok  D.  Caalifdl. 
Secretary. 

(FR  Doc.  95-31223  FUed  12-22-95;  8:45  am] 
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[DoclMt  Na  iMQ96-3-00Ql 

ColorBdo  Intsrslats  Qas  Company; 
Notioaofnifng 

December  19, 1995. 

Take  notice  that  on  December  8, 1995, 
Colorado  Interstate  Gas  Company  (CIG) 
filed  updated  standards  of  conduct 
under  Order  Nos.  497  et  seq.^  and  Order 
Nos.  566  et  seq.'  to  reflect  certain 
updated  information  as  well  as  a 
revision  to  Standard  1, 18  CFR  161.3(i). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  January  3, 1996.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CadwIl, 
Secretary. 

[FR  Doc  95-31225  Filed  12-22-95;  8:45  am] 
COOK  S71 7-41.41 


1  Ordar  Na  497, 53  FR  22139  iiuae  14, 1988),  m 
FERC  Stata.  k  Regs.  1 30,820  (1988);  Order  No.  497- 
A.  order  on  r^tmtiing.  54  FR  52781  (December  22, 
19S9).  m  FERC  Stata.  k  Ragi.  30,868  (1989);  Order 
No.  4S7-B,  oidar  extending  nuuet  date,  55  FR 
53201  (Dacambar  28. 1990),  III  FERC  Stats,  ft  Regs. 
1 30.908  (1090):  Order  No.  497-C.  order  extending 
atuiaet  date,  57  FR  9  0«nuary  2, 1992).  m  FERC 
Stata.  a  Rega.  f  30,034  (1991),  rehearing  denied,  57 
FR  5815  (Fafaniaty  18, 1002),  58  FERC  161,130 
(1092);  Tennaco  Gaa  v.  FERC  (afRnned  In  part  and 
ramanded  in  part),  969  F.  2d  1187  P.C.  Cir.  1992); 
Ordar  No.  497-0,  order  on  remand  and  extending 
sutuet  date,  HI  FERC  Stats,  ft  Regs.  1 30,958 
(Dacambar  4, 1992),  57  FR  58978  (December  14, 
1902):  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4, 1994), 
65  FERC  161,381  (December  23, 1993);  Order  No. 

497-F,  order  denying  rehearing  and  granting 

clarification,  59  FR  15336  (April  1, 1994),  66  FERC 
161,347  (March  24, 1994);  and  Order  No.  497-G, 
order  extending  sunset  date.  59  FR  32884  (June  27, 
1904).  m  FERC  Stats,  ft  Regs.  1 30,996  (June  17, 
1994). 

2  Standarda  of  Conduct  and  Reporting 
Requiiamants  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27, 
1904),  m  FERC  Stats,  ft  Regs.  1 30,997  (June  17, 
1004);  Order  No.  566-A,  order  on  rehearing,  59  PR 
52896  (October  20. 1994],  69  FERC  1 61,044 
(October  14, 1994);  Order  No.  56&-B,  order  on 
rehearing.  50  FR  65707,  (December  21, 1994);  69 
FERC  161,334  (December  14. 1994);  appeal 
docketed  sub  nom.  Conoco,  Inc.  v.  FERC,  D.C  Cir. 
No.  94-1745  (December  13, 1994). 


[Docket  No.  Em6-607-000,  et  al.] 

Sierra  Pacific  Power  Company,  et  al. 
Electric  Rate  and  Corporate  Regulation 
niings 

December  14, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sierra  Pacific  Pow«r  Company 

(Docket  No.  ER9&-507-000] 

Take  notice  that  on  December  1, 1995, 
Sierra  Pacific  Power  Company  (Sierra), 
tendered  for  filing,  pureuant  to  §  205  of 
the  Federal  Power  Act  and  18  CFR  Part 
35  et  seq.,  a  certain  annual  energy 
charge  adjustment  (and  displacement 
credit)  tmder  the  Electric  Service 
Agreement  dated  February  27, 1995 
between  Sierra  and  Truckee  Donner 
Public  Utility  District  (the  District). 
Sierra  requests  waiver  of  the  notice 
requirements  and  an  effective  date  of 
January  1, 1996,  as  provided  in  the 
imderlying  agreement. 

Sierra  asserts  that  the  filing  has  been 
served  on  the  District  and  on  the 
regulatory  commissions  of  Nevada  and 
Califomia. 

Comment  date:  December  28, 1995,  in 
accordance  vtrith  Standard  paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  &  Light  Company 

(Docket  No.  ER9&-508-0001 

Take  notice  that  on  December  1, 1995, 
Florida  Power  &  Light  Company  (FPL) 
filed  the  Contract  for  Purchases  and 
Sales  of  Power  and  Energy  between  FPL 
and  Engelhard  Power  Marketing,  Inc. 
FPL  requests  an  effective  date  of 
December  4, 1995. 

Comment  date:  December  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arizona  Public  Service  Company 

(Docket  No.  ER96-509-0001 

Take  notice  that  on  December  1, 1995, 
Arizona  PubUc  Service  Company  (APS), 
tendered  for  filing  a  revised  Exhibit 
appUcable  under  the  Wellton-Mohawk 
Irrigation  and  Drainage  District 
(Wellton-Mohawk)  Wholesale  Power 
Supply  Agreement,  APS-FERC  Rate 
Schedule  No.  58. 

Current  rate  levels  are  unaffected,  and 
no  other  change  in  service  to  this  or  any 
other  customer  results  from  the  revision 
proposed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  these  revisions. 

A  copy  of  this  filing  has  been  served 
on  Wellton-Mohawk  and  the  Arizona 
Corporation  Commission. 

Comment  date:  December  28, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  The  Washington  Water  Power 
Company 

[Docket  No.  ER96-510-000I 

Take  notice  that  on  December  1, 1995, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  a  signed 
service  agreement  with  Public  Utility 
District  No.  1  of  Douglas  Coimty  tmder 
FERC  Electric  Tariff  Volume  No.  4 
previously  appH-oved  as  unsigned 
service  agreement. 

Comment  date:  December  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER96-511-0001 

Take  notice  that  on  December  1, 1995, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Termination  Agreement  for  the 
Municipal  Interconnection  and 
Interchange  Agreement  between  NSP 
and  the  City  of  Kenyon  (City).  Effective 
August  1, 1995,  the  Qty  began  taking 
electric  services  from  the  Central 
Minnesota  Municipal  Power  Agency. 

NSP  requests  that  the  Commission 
accept  for  filing  this  Agreement  effective 
as  of  November  8, 1995,  and  requests 
waiver  of  Commission's  notice 
requirements  in  order  for  the  Agreement 
to  be  accepted  for  filing  on  that  date. 
NSP  requests  that  this  filing  be  accepted 
as  a  supplement  to  Rate  Schedule  No. 
480,  the  rate  schedule  for  previously 
filed  agreements  between  NSP  and  the 

aty. 

Comment  date:  December  28,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Arizona  Public  Service  Company 

(Docket  No.  ER96-51 2-000] 

Take  notice  that  on  December  1, 1995, 
Arizona  Public  Service  (Company  (APS) 
tendered  for  filing  a  revised  Exhibit 
applicable  under  the  Tohono  O'Odham 
Utihty  Authority  (TOUA)  Transmission 
Agreement,  APS-FERC  Rate  Schedule 
No.  161. 

Current  rate  levels  are  unaffected,  and 
no  other  change  in  service  to  this  or  any 
other  customer  results  from  the  revision 
proposed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  these  revisions. 

A  copy  of  this  filing  has  been  served 
on  TOUA  and  the  Arizona  Corporation 
Commission. 

Comment  date:  December  28, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Arizona  Puhlic  Service  Company 
[Docket  No.  ERgi-513-OOOl 

Take  notice  that  on  December  1, 1995, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Service  Agreement 
under  APS-FEtC  Electric  Tariff  Original 
Volume  No.  1  CAPS  Tarifi)  widi  the 
following  entiqes:  Aquila  Power 
Corporation.  Citizens  Lehman  Power 
Sales,  and  Centi:^.  Inc. 

A  copy  of  this  filing  has  been  served 
on  the  above  liated  entities  and  the 
Arizona  Corpotation  Conunission. 

Comment  deter.  December  28, 1995,  in 
accordance  wllli  Standard  Paragraph  E 
at  the  end  of  tl^s  notice. 

Standard  Paragraph 

E.  Any  peraoc  desiring  to  be  heard  or 
to  protest  said  filing  shoidd  file  a 
mc^on  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFK  385.211 
and  18  CFR  38S.214).  All  such  motions 
or  protests  shotold  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  pot  snve  to  make 
protestants  parties  to  the  proceeding. 
Any  perscm  %viahing  to  became  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissiom  and  are  available  for  public 
inspection.      j 
Lotet>.CMMl 
Secntary. 

(PR  Doc  95-312B4  Piled  12-22-95;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Prfvaey  Act  of  1974;  PropoMd  New 
System  of  Reoords 

AQENCV:  Fedoal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Noticeof  proposed  new  system 
of  records — "Vbcancy  Announcement 
Tracking  Syste«n". 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  5  U.S.C  552a,  the 
FDIC  gives  nodce  of  the  proposed 
establishment  of  a  new  system  of 
records  entitled  "Vacancy 
Announconen^  Tracking  System". 
DATES:  Commits  on  the  est^lishment 
of  the  system  must  be  submitted  by 
February  5, 1996.  The  system  will 
become  effective  February  20, 1996 
unless  a  superseding  notice  to  the 
contrary  is  published  before  that  date. 


ADDRESSES:  Comments  should  be 
addressed  to  Jerry  L  Langley,  Executive 
Secretary.  Federal  Deposit  Insiuance 
Corporation,  550— 17th  Street,  N.W., 
Washington,  D.C.  20429,  or  hand- 
delivered  to  Room  F-400  at  1776  F 
Street,  N.W..  Washington.  D.C,  Monday 
through  Friday,  between  the  hours  of 
8:30  a.m.  and  5  p.m.  (FAX  number: 
(202)  898-3838:  Internet  E-mail: 
comments@fdic.gov]. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Frederick  N.  Ottie,  Attorney,  Office  of 
the  Executive  Secretary,  FDIC.  550 — 
17th  Street,  N.W.,  Washington,  D.C. 
20429,  (202)  898-6679. 
SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  proposing  to  establish  a  new  system 
of  records  pursuant  to  the  Privacy  Act 
of  1974. 5  U.S.C.  552a.  entitled 
"Vacancy  Announcement  Tracking 
System".  This  computerized  system  of 
records  will  be  used  by  the  FDIC  to 
track  and  manage  the  processing  of 
individual  applications  for  employment 
with  the  FDIC  in  response  to  advertised 
positicm  vacancy  announcements.  The 
system  will  consist  of  integrated 
position  vacancy  announcement 
informati(Ki.  applicant  personal  data, 
and  applicant  qualification  and 
processing  information. 

Acconhngly.  the  Board  of  Directors  of 
the  FDIC  proposes  to  establish  the 
system  to  read  as  follows: 

FDIC  3D-64-0011 


Vacancy  Announcement  Tracking 
System. 

SVSIfcM  LOCATION: 

Personnel  Services  Branch,  Division 
of  Administraticm.  FDIC,  550— 17th 
Street,  N.W.,  Washington,  D.C.  20429. 

CATEQ0MC8  OF  MOMOUALS  OOVERD  lY  im 
SYSTCM: 

Individuals  filing  applications  for 
employment  with  the  FDIC  in  respcmse 
to  advertised  position  vacancy 
announcements. 

CATEQOMES  OF  RECOftOS  M  THE  SVSTBl: 

Position  vacancy  announconent 
information  such  as  position  title,  series 
and  grade  level(s),  office  and  duty 
location,  opening  and  closing  date  of  the 
announcement,  and  dates  of  referral  and 
retiun  of  lists  of  qualified  candidates; 
applicant  personal  data  such  as  name, 
address,  social  seciuity  niunber, 
veterans'  preference  and  federal 
competitive  status;  and  applicant 
qualification  and  processing 
information  such  as  qualifications, 
grade  level  eligibility,  reason  for 
ineligibility,  referral  status,  and  dates  of 
notification. 


AUraOMTV  FOn  MAMTINANCE  OF  THE  SVSTBl: 
5  U.S.C  1104;  12  U.S.C.  1819. 

ROUTMC  uses  OF  RSOOWM  MMNT  AMSO  M  THE 
SYSTBI,  MCLUOeiQ  CATEQOMES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Information  in  this  system  of  records 
may  be  disclosed: 

(1)  To  the  U.S.  Office  of  Personnel 
Management,  the  Merit  Systems 
Protection  Board,  the  Office  of  Special 
Coimsel,  the  Federal  Labor  Relations 
Authority,  an  arbitrator,  and  the  Equal 
Employment  Opportimity  Commission, 
to  the  extent  disclosure  is  necessary  to 
carry  out  the  govemmentwide  personnel 
management,  investigatory, 
ad}udicatory.  and  appellate  functions 
within  their  respective  jurisdictions; 

(2)  To  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  . 

(3)  To  the  appropriate  federal,  state  or 
local  agency  or  authority  responsible  for 
investigating  or  prosecuting  a  violation 
of,  or  for  enforcing  or  implementing  a 
statute,  rule,  regulation,  or  order,  when 
the  infnmation  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto;  and 

(4)  To  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  coiuse  of  dvil  discovery,  litigation, 
or  settlement  negotiations  or  in 
aumection  with  criminal  proceedings. 

POUCHS  AND  FRACnCCS  FOR  STONMQ, 
KESSMOi,  MTAMMQ,  AND 
I  OF  imOROS  M  TMB  SYSTEM: 


sroRAQs: 

Information  is  niaintained  on 
computer  network. 

RETIMEVASaJrY: 

Indexed  by  name  and  social  security 
number  of  individual  applicant. 

SAFEQUAROS: 

The  system's  computerized  databases 
are  stored  on  an  FDIC  Local  Area 
Networic  (LAN).  The  network  file 
servers  are  located  in  a  locked  room  in 
a  secured  area,  with  physical  access 
limited  to  networic  adndnistrators.  The 
information  is  secured  by  networic 
access  rights  in  such  a  way  that  only 
authorized  users  are  able  to  access  the 


RETBUnON  AND  ONFOSAL: 

Inf(»mati(m  is  maintained  on  the 
computer  networii  for  two  years  and,  if 
no  longer  needed,  deleted. 


SYSTEM  MANAQER(8)  AND  ADDRESS: 

Assistant  Director,  Recruitment  and 
Placement  Section,  Personnel  Services 
Branch,  Division  of  Administration, 
FDIC,  550-17th  Street,  N.W., 
Washington.  D.C.  20429. 

NOTVKATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  must 
address  written  inquiries  to  the  Office  of 
the  Executive  Secretary,  FDIC,  550-17th 
Street,  N.W.,  Washington,  D.C.  20429. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification"  procedure 
above. 

CONTESTINQ  RECORD  PROCBNJRES: 

Same  as  "Notification"  procedure 
above. 

RECORD  SOURCE  CATEQORIES: 

Information  originates  from  position 
vacancy  announcements,  applications 
for  employment  submitted  by 
individuals,  and  applicant  qualification 
and  processing  information  generated 
within  the  agency. 

SYSTBM  EXEMPTED  FROM  CERTAM  PROVWONS 
OF  THE  ACT: 

None. 

By  direction  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C  this  leth  day  of 
December,  1995. 
Federal  Deposit  Insiirance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[PR  Doc.  95-31263  Filed  12-22-45;  8:45  am] 

BILUNQ  CODE  6714-01-^ 


FEDERAL  RESERVE  SYSTEM 

Mercantile  Bancorporation,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  imder  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  also  has  given  notice 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  and  § 
225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 


listed  in  §  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding 
companies,  or  to  engage  in  such  an 
activity.  Unless  otherwise  noted,  these 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  to  acquire  the  non-banking 
subsidiaries  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  confficts  of 
interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  og 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  aiid  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  19, 
1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missoiui  64198: 

1.  Mercantile  Bancorporation,  Inc.,  St. 
Louis,  Missouri;  to  merge  its 
subsidiaries,  Ameribanc,  Inc.,  St.  Louis, 
Missoxui,  with  MidAmerican 
Cor]>oration,  Inc.,  Roeland  Park,  Kansas, 
and  thereby  indirecUy  acquire 
Mercantile  Bank  of  Kansas,  Overland 
Park,  Kansas;  Mercantile  Bank  of 
Lawrence,  Lawrence,  Kansas; 
Mercantile  Bank  of  Topeka,  Topeka, 
Kansas. 

Applicant  also  proposes  to  acquire 
Mercantile  Bank  of  Jackson  Coimty, 
Kansas  City,  Missouri,  a  de  novo  bank. 

In  conneJction  with  this  "application. 
Applicant  also  has  applied  to  acquire 
MidAmerican  Insurance  Agency,  Inc., 
Roeland  Park,  Kansas,  and  thereby 
engage  in  owning  and  operating  an 
insurance  agency  which  conducts 
grandfathered  insurance  agency 
activities,  pursuant  to  §  225.25(b)(8)(iv) 
of  the  Board's  Regvilation  Y. 


The  proposed  transaction  is  an 
internal  reorganization.  Ameribanc,  Inc., 
and  MidAmerican  Corporation  are  both 
wholly-owned  subsidiaries  of 
Mercantile  Bancorporation,  Inc.,  Saint 
Louis,  Missouri. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  December  19, 1995. 
JennifiBT ).  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-31231  Filed  12-22-«5;  8:45  am) 
BiLLSIQ  COOC  ttlO-OI-F 


PIkeville  National  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  Uie  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holdiing  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  die  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  tbe 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
19,  1996. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Pikeville  National  Corporation, 
Pikeville,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  United 
Whitley  Corp.,  WilUamsburg,  Kentucky, 
and  thereby  indirectly  acquire  Bank  of 
WiUiamsbuig,  Williamsburg,  Kentucky. 

2.  Whitaker  Bank  Corporation  of 
Kentucky,  Lexington,  Kentucky;  to 
acquire  100  percent  of  the  voting  shares 
of,  and  thereby  merge  with  Mount 
Sterling  National  Holding  Corporation, 
Mount  Sterling,  Kentucky,  and  thereby 
indirectiy  acquire  Mount  Sterling 
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National  Bank^  Mount  Sterling, 
Kentucky. 

B.  FeiMral  Vaatrve  Bank  of  Oiicago 
Games  A.  Blu^mle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690:  i 

] .  Tower  Battcoq)  Holding  Company, 
Oak  Brook.  IlUnois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
WestBank  Interim  Bank,  Westchester. 
Illinois  (an  entity  formed  to  facilitate  a 
mergOT  with  WestBank.  Westchester. 
Illinois). 

C  Federal  Hesenre  Bank  of 
Minaeapolis  (James  M.  Lyon,  Vice 
President)  25oi  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  biter-Mountain  Bancorp.,  Inc., 
Bozeman.  Montana;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Security  Bankiof  Belgrade.  Belgrade, 
Montana,  a  deinovo  bank. 

D.  Federal  Aeserve  Bank  (tf  Kansas 
Qty  (John  E.  Vorke.  Senior  Vice 
President)  92S  (kand  Avenue,  Kansas 
Qty.  Missoiiri  64198: 

1 .  First  National  Bancshdres.  Inc. , 
Edmond,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Edmond.  Edmond. 
Oklahoma  (in  brganization). 

E.  Federal  Reserve  Bank  of  San 
Frandaco  (Keimeth  R.  Binning. 
Director,  Banlq  Holding  Company)  101 
Market  Street.tSan  Francisco,  California 
94105: 

1 .  First  Contnerce  Bancorp,  Inc., 
Logan,  Utah;  to  merge  with  Nubanc 
Corporation,  dba  First  Commerce  Bank, 
Logan.  Utah.  Comments  on  this 
application  mtist  be  received  by  January 
10, 1996. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Decem^r  19, 1995. 
Jennifier  J.  JohaSon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  95-31)32  Filed  12-22-95;  8:45  am] 
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Summit  Bancorp;  Notice  of  Proposal  to 
Engage  de  no|vo  in  Permissibte 
Nonbanking  Activities 

The  compaoy  listed  in  this  notice  has 
given  notice  i^ider  §  225.23(a)(1)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  fbr  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Com^y  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  229.21(a))  to  commence  or  to 
engage  de  no\»,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  i)  listed  in  §  225.25  of 
Regulation  Y  4s  closely  related  to 
banking  and  ^permissible  for  bank 


holding  companies.  Unless  otherwise 
noted,  such  activities  wrill  be  conducted 
throughout  the  United  States. 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  question  whether 
commencement  of  the  activity  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  efEacts,  such  as  tmdue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  stat«nent  of  the  reasons  a  written 
presentaticm  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
agmeved  by  approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  10, 
1996. 

A.  Federal  Reserve  Bank  of  Clereland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sbcth  Street.  Cleveland.  Ohio 
44101: 

1.  Summit  Bancorp,  Akron.  Ohio;  to 
engage  de  novo  through  its  subsidiary, 
Summit  Banc  Investments  Corporation, 
Akron,  Ohio,  in  providing  portfolio  and 
investment  advice,  pursuant  to  § 
225.25(b)(4)(iii)  of  the  Board's 
Regulation  Y;  and  in  securities 
brokerage  services,  pursuant  to  § 
225.25(b)(15)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  19, 1995. 
JennifiBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-31233  Filed  12-22-95;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Hearings  on  FTC  Policy  in  Relation  to 
the  Changing  Nature  of  Competition 

AQENCY:  Federal  Trade  Ccnnmission. 
ACTION:  Notice  of  extension  of  time  for 
comment  on  public  hearings. 

SUMMARY:  The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
announces  that  the  time  has  been 


extended  for  sulmiitting  written 
conunents  for  the  hearings  record  on 
whether  there  have  been  broad-based 
changes  in  the  contemporary 
competitive  environment  that  require 
any  adjustments  in  antitrust  and 
omsumer  protecticm  enforcement  in 
order  to  keep  pace  with  those  changes. 
The  period  for  submittiag  written 
comments  is  extended  to  Friday, 
January  26. 1995. 

Hie  Commission  hearings  address 
whether  any  accommodations  in  the  law 
or  enforcement  policy  are  warranted  in 
the  following  areas  in  light  of  any 
developments  in  global  ccmipetition  and 
innovation:  (1)  The  measurements  of 
maricet  power;  (2)  the  ability  of  firms  to 
enter  new  markets;  (3)  treatment  of 
efficiencies  in  merger  and  nonmerger 
arees;  (4)  treatment  of  efficiencies  in 
innovation,  particularly  those  resulting   . 
fiY>m  collaboration;  (5)  {ailing  firms  or 
distressed  industries;  (6)  the  impact  of 
antitrust  and  consumer  protection  law 
on  small  businesses:  (7)  the  relationship 
of  antitrust  to  intellectual  property  law; 
(8)  foreclosure,  access  and  efficiency ' 
issues  related  to  networks  and 
standards;  (9)  strategic  conduct  in  the 
context  of  innovation-based 
competition;  (10)  cross-border  consumer 
protection  issues  (such  as  standard 
setting,  product  labeling  harmonization, 
and/or  technology-related  scams);  and 
(11)  agency  institutional  processes  (such 
as  quality  of  evidence  and  burden  of 
proof;  safe  harbors;  evidence  gathering). 
The  hearings  are  being  transcribed  and 
placed  on  the  pubUc  record. 

DATES:  The  hearings  began  on  October 
12. 1995.  The  final  hearing  date  was 
December  13, 1995.  Any  interested 
pereon  may  submit  written  comments 
responsive  to  any  of  the  topics 
addressed;  such  comments  must  be 
submitted  for  the  record  by  January  26, 
1995. 

ADDRESSES:  To  facilitate  efficient  review 
of  public  comments,  all  comments 
should  be  submitted,  if  possible,  in 
electronic  and  written  form.  Electronic 
submissions  should  be  on  either  a  5  and 
V4  or  3  and  '/i  inch  computer  disk,  with 
a  label  on  the  disk  stating  the  name  of 
the  commenter  and  the  name  of  and 
version  of  the  word  processing  program 
used  to  create  the  document.  (Programs 
based  on  DOS  are  acceptable.  Files  from 
other  operating  systems  should  be 
submitted  in  ASCII  text  format.) 
Submissions  should  be  captioned 
"Comments  on  Hearings  on  Global 
Competition  and  Innovation"  and 
addressed  to  Donald  S.  Clark,  Office  of 
the  Secretary,  Federal  Trade 
Commission.  Sixth  Street  and 


Pennsylvania  Avenue,  N.W., 
Washington.  D.C  20580. 
FOR  FimTHER  MFORMATKM  CONTACT: 
Susan  DeSanti  or  Debra  A.  Valentine. 
Policy  Planning,  Federal  Trade 
Commission,  Sixth  and  Pennsylvania 
Avenue,  N.W.,  Room  503,  Washington. 
D.C  20580;  or  by  telephone  (202)  326- 
2167  or  (202)  326-2390.  Electronic  Mail 
Address:  susan.desanti  dftcgov.  or 
debra.valentine  Ofte.gov.  A  detailed 
agenda  for  the  hearings  is  available  on 
the  FTC  Home  Page  (http:// 
www.fte.gov).  through  various 
publications,  and  through  Stila  Miller  at 
(202)  326-3190. 

SUPPLEMBITARY  mFORMATION:  The 
hearings  are  to  examine  consumer 
protection  and  antitrust  law 
enforcement  in  light  of  the  above  issues. 
The  hearings  record  is  expected  to 
provide  a  basis  for  assessing  what,  if 
any,  adjustments  may  be  desirable.  After 
the  hearings,a  report  will  be  issued, 
which  may  indicate  changes  that  may  be 
adopted  or  recommended,  areas  for 
further  study,  or  coordinated  action  by 
the  Commission  and  the  Department  of 
Justice.  The  Commission  has  general 
authority  under  the  FTC  Act  to  interpret 
its  substantive  laws  through  guidelines, 
advisory  opinions,  and  policy 
statements 

By  directioD  of  the  Commission. 
Donald  S.  dark. 
Secretary. 

[FR  Doc  95-31207  Filed  12-22-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(WY-030-06-1»9(M)1) 

Notice  of  Availability  of  Jackpot  Mine 
Project  Final  Environmental  Impact 
Statement  (FEIS) 

AGENCY:  Bureau  of  Land  Management. 
SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Jackpot  Mine  Project 
Final  Environmental  Impact  Statement 
which  analyzes  the  environmental 
consequences  of  an  underground 
uranium  mine  proposed  for  the 
southern  side  of  Green  Mountain.  14 
miles  southeast  of  Jeffiey  City  in 
Fremont  Coimty,  Wyoming.  The  BLM 
preferred  alternative  for  the  FEIS  is 
approval  of  the  plan  of  operation  for  the 
underground  mine,  the  proposed 
alternative,  and  disposal  of  mine  waste 
rock  at  the  Big  Eagle  Mine. 
DATES:  Comments  on  the  FEIS  should  be 
postmarked  no  later  than  30  days  after 


the  date  that  the  Environmental 
Protection  Agency  publishes  their 
Notice  of  Availability  in  the  Federal 
Regjater.  The  EPA  notice  is  expected  to 
be  published  on  December  22, 1995.  All 
comments  should  be  postmarked  no 
later  than  January  22, 1996.  All 
comments  will  be  considered  in  the 
Record  of  Decision. 
ADDRESSES:  Comments  on  the  FEIS 
should  be  sent  to  the  Bureau  of  Land 
Management,  Rawlins  District  Office, 
Attn:  Laity  Kmoch,  P.O.  Box  670. 
Rawlins.  WY  82301. 
SUPPLEMENTARY  MFORMATKM:  The 
proposed  project  is  to  explore  for  and 
develop  uranium  reserves  present  in  the 
Battle  Springs  Formation  at  depths  of 
approximately  2,500  to  3,500  f^t  below 
the  surface  of  Green  Moimtain.  Project- 
required  lands  encompass  a  maximum 
of  515  acres  within  portions  of 
Townships  24  through  28  North,  Ranges 
91  through  93  West.  The  proposed 
project  entails  the  construction, 
operation,  and  reclamation  of  an 
underground  uranium  mine  and 
associated  feciUties  by  the  Green 
Moimtain  Mining  Venture.  A 
transportetion  corridor  connecting  the 
proposed  mine  with  the  Sweetwater 
Uranium  Mill,  approximately  27  miles 
to  the  south,  would  Involve  the 
construction  of  a  new  transportetion 
route.  A  combination  of  the  upgrading 
of  existing  roads,  in  the  proposed 
action,  and  construction  of  new  haul 
road  segments,  were  the  preferred 
access/haul  roads. 

Dated:  December  12, 1995. 
Alan  R.  PienoD, 
State  Director. 
(FR  Doc.  95-30894  Filed  12-22-«5;  8:45  am] 
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[MT-06&-1 120-00] 

Notice  of  Meeting 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Montana,  Miles  City  District, 

Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Miles  City  District 
Resource  Advisory  Council  will  have  an 
emergency  meeting  Wednesday.  January 
17, 1996  at  10:00  a.m.  in  the  Miles  City 
District  Office  Conference  Room  located 
at  111  Garryowen  Road,  just  west  of 
Miles  City.  The  meeting  is  called 
primarily  to  discuss  and  review  the 
proposed  Montana/Dakotes  Standards 
and  Guidelines  for  Rangeland  Health 
and  is  expected  to  last  until  4:00  p.m. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for 
10:00  a.m.  The  public  may  make  oral 


statements  before  the  Council  or  file 
written  statements  for  the  Council  to 
consider.  Dei>ending  aa  the  numbm  of 
persons  wishing  to  make  an  oral 
stetement,  a  per  person  time  limit  may 
be  esteblished.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hoius. 

FOR  FURTHER  MFORMATION  CONTAi 
Marilyn  Krause,  Public  Affairs 
Specialist,  Miles  Qty  District,  111 
Garryowen  Road,  Miles  Qty,  Montana 
59301.  telephone  (406)  232-4331. 
SUPPl£MENTARY  MFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management.  The  15 
member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Council. 

Dated:  December  14, 1995. 
David  D.  Swogger, 
Acting  District  Manager. 
[FR  Doc.  95-31208  Filed  12-22-95;  8:45  am] 
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[CA-O1O-OS-1220] 

Meeting  of  the  Bakersfiekl  Resouroe 
Adviaory  Council 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Meeting  of  the  Bakersfield 
Resource  Advisory  Council. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(pubhc  law  92-463)  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (sec.  309),  the  Bureau  of  Land 
Management  Bakersfield  District 
Resource  Advisory  Coimcil  will  meet  at 
Fort  Ord/Califomia  State  University, 
Monterey  Bay. 

DATES:  January  18-19, 1996.  8:00  a.m.  to 
5:00  p.m.  both  days. 
ADDRESS:  Watershed  Institute  Building, 
B  Street  and  Sixth  Avenue,  Fort  Ord. 
SUPPt-EMENTARY  INFORMATION:  The 
Bakersfield  Resource  Advisory  Council 
is  a  12  member  council  appointed  by 
the  Secretary  of  the  Interior  to  give 
counsel  and  advice  regarding  planning 
and  management  of  public  land 
resources  to  the  District  Manager  of  the 
Bureau  of  Land  Management  BakersBeld 
District.  The  Council  will  meet  on 
Thursday,  January  18  to  discuss  and 
tour  rehabilitation  efforts  on  those 
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pottiooa  el  FottOnl  that  will  ( 
mkUr  BLM  laliQWiiaiir  On  FHday. 
JanuBiy  10,  the  ooondl  will  dfacnia 
gming  iMuaa  atid  have  a  briaflag  on  the 
National  EnviranrnMital  Policy  Act  The 
inaeling  ia  open^to  the  pidilic,  but 
private  trannortation  muit  be  ananged 
in  order  to  take  |)ait  In  the  field  trip  on 
FoftOid. 

Anyone  wiihtag  to  addieaa  the 
Council  about  a^y  pubUc  land  iaaue 
may  do  ao  during  the  public  oonunent 
period  beginning  at  1  pju..  Juiuaiy  19, 
1996  or  at  any  titne  dining  die  meeting 
at  the  diacratiooiof  the  Council 
Chaiiman.  Writtta  oonunents  may  be 
nibmitted  at  thei  meeting,  or  to  the 
addreaa  below,  to  leech  the  Watanlied 
Institute  Building,  take  die  Fort  CM/ 
CSUMB  main  eittrance  off  Hi^liway  1. 
Follow  Li^itfighter  Drive  to  the  si^oal 
light  at  Nordi-S()uth  Drive.  Go  atrai^t 
and  as  the  strBet;  curves  to  the  right,  turn 
left  onto  CoL  IXaham  Street.  Turn  left 
on  Sixth  Avenuf ,  and  then  right  on  B 
Street  The  Watsshed  Institute  is  on  the 
right  with  paridag  in  the  rear  of  the 
building.  Fhnn  Keservatian  Road  take 
the  bnlin  Gate  wihidi  is  opposite 
Fritsdie  Field.  Ibke  bnfin  Road  to  the 
Ei^th  Street  cut-off  and  turn  left  Turn 
ri^  on  Sxth  Avenue,  then  left  on  B 
Street. 

FOR  rUimCR  MFOIMATION  CONTACT: 
Lairy  Mercer,  Pitblic  Affairs  OfiBcer. 
Bureeu  of  Land  Management, 
BakersfiddOtst^ict  3801  Pegasus  Drive, 
Bakersfield.  CA  93308.  telep^<»e  805- 
391-6010. 


Datad:  Decambit  IS, 
laaPdbws.       | 
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The  plat  of  the  following  described 
land  was  ofBdally  filed  in  the  Idaho 
State  Office.  Bui^eu  of  Land 
Management.  Bdise.  Idaho,  efiEsctive 
9K)0  a.m.,  Deceniber  13. 1995. 

The  supplemetital  plat,  prepared  to 
amend  an  old  lot  in  section  18  and  to 
correct  the  mineral  survey  number  of 
Gem  Knob  Nos.  1  and  2  lodes,  was 
accepted  Decembor  13. 1995. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Lend  Management 

All  inquiries  Oonneming  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadhstral  Survey.  Idaho 
State  Office.  Bureeu  of  Land 
Management  3360  Americana  Terrace, 
Boise.  Idaho.  83706. 


;13.1«8S. 

CUtfCadaalmlSunmyoi'forbUte. 
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FMng  Of  PIflli  Of  Survey;  Miho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
Management  Boise,  Idaho,  effactive 
9KW  aun..  December  14. 1995. 

The  supplemental  plat  of  partially 
imsurveyed  T.  48  N..  R.  5  E..  Boise 
Meridian.  Idaho,  prepared  to  create 
tracts  98  and  99  in  unsurveyed  aoddaas 
9  and  10  and  tract  100  in  unsurve]red 
sections  22  and  23.  was  accepted 
December  14. 1995. 

This  supplemental  plat  %va8  prepared 
to  meet  certain  administrative  needs  of 
the  Bureeu  of  Land  Management 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief.  Cadastral  Survey.  Idaho 
State  Office,  Bureau  of  Land 
Management  3380  Americana  Terrace, 
Boise.  Idaho  83706. 

Dated:  Daonnber  14. 1995. 
GaryT.Oviott 

Acting  Chief,  Cadastral  Sumyor  for  Idaho. 
(FR  Doc  9»-31210  Filed  12-22-95;  8:45  ami 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

TWo  I  DovalopiiMnt  Actlvfty  Prapoooi 
Dratt  QuMalinoo;  AvaNabHIty 

AQBICY:  United  States  Agency  for 
Intematimal  Development 
ACTION:  Notice. 

Pursuant  to  the  Agricultural  Trade 
and  Development  Act  of  1990.  notice  is 
hereby  given  that  the  Fiscal  Year  1997 
(FY  97)  Public  Uw  480  Title  D 
Development  Activity  Proposal  Draft 
Guidelines  are  being  made  available  to 
interested  parties  for  the  reqiiired  thirty 
(30)  day  commoit  period. 

Individuals  who  wish  to  review  and 
comment  on  the  draft  guidelines  should 
contact  Office  of  Food  for  Peace.  Room 
323.  SA-8.  Agency  for  International 
Development.  Washington,  D.C.  20523- 
0809.  Contact  person:  Sheik  Royston. 
(703)  841-2700. 

The  thirty  day  comment  period  will 
begin  on  the  d^  that  this 
announcement  is  published  in  the 
Fedend  Registar. 


Dated:  Decsmbsr  IS,  1085. 

(Hnetor.  OffieaofFoodforPoace,  Burmm 

forHamankarianBmpoitm. 

[FR  Doc  05-31213  Piled  12-22-05;  8:48  am] 


TMo  ■  Rooullo  noport  Draft  QuidoUnoo: 
AvaOatolllty 

AQENCV:  United  States  Agency  lot 
International  Development 
ACnON:  Notice. 

Pursuant  to  the  Agricultural  Trade 
and  Development  Act  of  1990,  notice  is 
hereby  given  that  the  Ftscal  Year  1995 
(FY  95)  Pubttc  Uw  480,  Title  U  Results 
Report  Draft  Guidelines  are  being  made 
available  to  interested  parties  for  the 
required  thirty  (30)  day  comment 
period. 

Individuals  who  wish  to  review  and 
comment  on  the  draft  guidelines  should 
contact:  Office  of  Food  for  Peace.  Room 
323.  SA-8.  Agency  for  International 
Development.  Washington.  DC  20523- 
0809.  Contact  person:  Sheila  Royston. 
(703)  841-2700. 

The  thirty  day  comment  period  will 
begin  on  the  date  that  this 
announcement  is  published  in  the 
Federal  Register. 

Dated:  December  15, 1995. 


Director.  Offke  of  Food  for  Peace.  Bureau 
for  Humanitarian  Response. 
(FR  Doc  95-31212  Filed  12-22-95;  i8:45  am) 
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INTERSTATE  COMMERCE 

FInanoe  Docket  Na  328S7) 

Qutoicy  Bay  Torminal  Co.— RonoiMal  of 
OponMon  Exomptlon— Foro  RIvor 
Railroad  Company,  Inc. 

Fore  River  Railroad  Company.  Inc. 
(Fore  River)  has  agreed  to  a  five  yeer 
renewral  of  a  license  and  operating 
agreement  with  Quincy  Bay  Tem^nal 
Co.  (QBT).  whmein  QBT  will  continue 
to  operate  a  3.76-mile  line  of  railroad     - 
between  Quincy,  MA,  and  an 
interchange  with  Consolidated  Rail 
Corporation  at  East  Braintree.  MA.  The 
current  agreement  is  scheduled  to 
expire  on  December  31, 1995.' 

This  notice  is  filed  under  49  CFR 
1180.2(d)(4).  If  the  notice  contains  Calse 


or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  potion  to  rrndke  will  not 
automatically  stay  the  transaction. 

Any  commmts  must  be  filed  with: 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commissi(Hi.  Washington.  DC  20423.  A 
copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Keith  G. 
O'Brien.  1920  N  St..  NW..  Suite  420. 
Washington.  DC  20036.^ 

As  a  ccmdition  to  the  use  of  this 
exemption,  any  emplc^ees  adversely 
aflfiscted  by  this  transaction  will  be 
protected  under  Norfolk  and  Western 
fly.  Co.— Trackqge  Rights— BN,  354 
LC.C  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc.— Lease  and 
Operate.  360 1.CC  653  (1980). 

Decided:  December  IS,  1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Veraon  A.  Willians, 
Secretary. 

(FR  Doc.  95-31173  Filed  12-22-95;  8:45  am] 
aaxsta  ooes  7siB-si-r 


NUCLEAR  REGULATORY 
COMMiqglON 

(Docket  Noe.  50-«95  and  60-304 

Commonwoalth  Ediaon  Company  (Zion 
Nuclear  Powfar  Station.  Unit  Nos.  1  and 

2) 

Exewiption 

/ 

Commonwealth  Edison  Company 
(ComEd  or  the  licensee)  is  the  bolder  of 
Facility  Operating  License  Nos.  DP1M9 
and  DPR-48,  which  authorize  operation 
of  the  Zion  Nuclear  Power  Station.  Unit 
Nos.  1  and  2.  at  a  steady-state  reactor 
power  level  not  in  excess  of  3250 
megawatts  thermal.  The  Csdlities  are 
pressurized  water  reactors  located  at  the 
licensee's  site  in  Lake  County.  Illinois. 
The  licenses  provide,  among  other 
things,  that  the  Zion  Nuclear  Power 
Station  is  sub)ect  to  all  rules, 
regulations,  and  Oi  Jers  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
inefiiBCt. 


■  The  opention  axaiaption  wu  granted  by  Pon 
RWer  to  QBT  undw  a  nodoe  of  exemption  in 
Quincy  Bay  TemUnal  Co.— Opention  Exemption— 
Fore  River  Railroad  Corporation.  Finance  Docket 
No.  31087  (KXaenwd  Jan.  17, 1992).  ^ 


»  LtgltlatV'T'  *"  mn— t  th«  CnmmiMinn  on 
P»ryi»>^  31, 1995,  and  tranate  lamaining 
(unctions  ii  now  under  omaidsaticm  in  Coogran 
Until  fuitlMr  notioa,  peitiea  rofamitting  plaMUng* 
thenld  continne  to  u<e  the  cunent  nana  and 
addtaai 


Sections  in.C  and  in.D.3  of  10  CFR 
part  50,  appendix ),  require  that  Tvpe  C 
locel  leek  rate  periodic  tests  shall  be 
performed  during  reactor  shutdown  for 
refueling,  or  other  convenient  intervals, 
but  in  no  case  at  intervals  greater  than 
2  years.  These  requirements  are 
reflected  in  die  2Uon  Technical 
Specifications  (TS)  as  requirements  to 
perform  type  C  containment  leak  rate 
testing  in  accordance  with  10  CFR  part 
50.  appendix  J.  and  approved 
exemptions. 

m 

The  licensee  has  determined  that 
certain  containment  isolation  pathways 
have  not  been  locally  leak  rate  tested 
(type  C  tests)  as  reqttired  by  appendix ) 
to  10  CFR  part  50.  In  a  letter  dated 
August  16, 1995,  the  licensee  requested 
relief  from  the  requirement  to  pcnfbrm 
the  type  C  containment  leak  rate  tests  of 
certain  penetrations  and  valves  in  these 
pathways  in  accordance  with  the 
requirements  of  sections  in.C  and  in.D 
of  10  CFR  part  50,  appendix  J.  On 
August  16. 1995  the  staff  authraized  in 
writing,  continued  operation  of  the  Zion 
units  in  a  notice  of  enforcement 
discretion  (NOED)  imtil  such  time  as  the 
staff  acted  on  the  exemption  requests.  In 
a  letter  dated  November  20. 1995.  the 
staff  granted  the  scheduler  exemptions 
requested  in  the  licensee's  letter  of 
August  16. 1995,  and  granted  scheduler 
exemptions  for  the  permanent 
exemption  requests  to  allow  time  for 
additional  staff  review  and  imtil  final 
staff  action  could  be  taken.  In  its  letter 
of  November  28. 1995.  and 
supplemented  on  December  6. 1995,  the 
Ucensee  requested  that  certain 
scheduler  exemption  requests  be 
granted  as  permanent  exemptions. 
The  licensee's  letter  of  November  28, 
_  1995.  requested  permanent  exemptions 
^T  components  in  the  following 
bofiOi^ent  penetrations: 

Unitsl  and  2:  P-70,  Valve 
1(2)SF8767,  Refuel  Cavity  to 
Purification  Pump;  P-99.  Valve 
1(2)SF8787.  Purification  Pump  to  Refuel 
Cavity. 

The  licensee's  letter  of  November  28, 
1995.  also  requested  Uiat  the  following 
permanent  exemption  requests  be 
changed  to  schedidar  exemption 
requests. 

Units  1  and  2:  P-77. 1(2)PP0101, 
1(2)PP0102, 1(2)PP0103, 1(2)PP0104 
(Penetration  Pressurizstion  to 
Containment  Valve  Stations):  P-102, 
1(2)AOV-RC8029  (Primary  Water  to  Uie 
Pressurizer  ReUef  Tank). 

For  tmit  1.  the  penetrations  woidd  be 
tested  diuing  the  refiieling  outage  in  the 


foil  of  1995.  and  for  tmit  2.  they  woidd 
be  tested  diuing  the  next  cold  shutdown 
of  sufficient  duration,  and  subsequenUy 
thereafter  as  required.  For  P-77  and  P- 
102,  the  staff's  letter  of  November  20, 
1995,  granted  schedular  exemptions 
imtil  December  31, 1995,  at  which  time 
final  action  will  be  taken.  This 
schedular  exemption  still  applies  for    - 
imits  1  and  2. 

The  licensee's  letter  of  November  28, 
1995,  also  requested  that  for  P-44,  the 
permanent  exemption  request  be 
changed  to  a  schedular  exemption 
request.  In  a  letter  dated  December  6. 
1995,  the  licensee  withdrew  the 
previotis  requests  because  it  intends  to 
test  the  penetration  in  accordance  with 
the  requirements  of  10  CFR  part  50, 
appendix ). 

The  licensee's  request  dated 
November  28. 1995,  justified  the 
profKised  permanent  exemptions  for  P- 
70  and  P-99  on  the  following  basis. 
For  P-70  and  P-99,  the  tests  were 
intended  to  be  performed  with  air  by 
installing  a  hole  plug  to  allow  a  pressure 
source  hookup  while  maintaining  an 
adequate  pressure  boundary.  During  a 
walkdown  of  the  test  boundary,  it  was 
identified  that  the  design  of  the  piping 
for  these  penetrations  does  not  allow 
draining  of  accumulated  water  in  the 
line  and,  therefore,  prevents  a  proper 
leak  rate  test  virith  air  per  the 
requirements  of  10  CFR  part  50, 
appendix  J.  The  piping  configtuations 
were  not  known  to  the  licensee  when 
the  exemption  request  dated  August  16, 
1995,  was  submitted.  For  P-70,  in 
addition  to  not  being  able  to  completely 
drain  the  line,  the  dose  rates  for  the 
location  where  the  hole  plug  would 
have  to  be  installed  are  extremely  high, 
on  the  order  of  1-2  Rem/hour.  For  P- 
99,  the  piping  configtiration  is  such  that 
the  location  of  the  test  connection 
would  pose  a  pwrsoiuiel  safety  issue 
since  the  connection  is  located  on  the 
side  of  the  refueling  cavity 
approximately  30  feet  above  the  cavity 
floor.  In  its  submittal  dated  November 
28. 1995,  the  licensee,  therefore, 
requested  a  permanent  exemption  to  be 
allowed  to  perform  the  test  with  water. 
If  the  exemptions  were  approved, 
dewatering  of  the  lines  would  not  be 
necessary,  and  the  isolation  for  the  test 
botmdaries  would  be  by  other  means. 
The  test  would  be  performed  by 
pressiuizing  the  std}ject  valve  with 
water  to  approximately  100  psig  (greater 
than  Pa.  which  is  47  psig)  and 
inspecting  the  valve  for  leakage.  The 
acceptance  criterion  will  be  the  same  as 
the  other  tests  which  use  water  as  a  test 
mediiun,  zero  leakage. 

The  leakage  pathways  for  P-70  and  P- 
99  do  not  consist  of  through-valve 
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leakan  paths,  bat  rather  loakago  paths 
out  M  oontainm^t  isolation  valves 
thrau^  valva  dtsphia^Bs.  The 
potaatial  leakage  paths  are  smsll  or 
lestiictiTe  and  afe  through  cracks  or 
tears  te  valve  diaphragms.  The  leaksgw 
path  far  s  signiflnant  leak  to  occur 
requires  a  sequence  of  events  far  vAddi 
the  prababilitjr  (if  occuiranceis  low.  The 
proposed  test.  w|lth  water  as  the  test 
medium  and  wffii  a  zero  leakags 
acceptance  aitsficm.  is  cooservative 
enoi^  to  provide  reasonable  assurance 
of  no  signincan^inaaase  in  rl^  to 
health  and  safali  of  the  public  vdien 
compared  to  testing  with  air.  In 
addition,  seismic  support  of  die 
systems,  missilei  protection,  and,  for  P- 
70,  the  isolation  valve  seal  water  system 
all  provide  additional  assurance  that  the 
risk  of  a  significant  leak  is  minimal. 

To  justi^  granting  an  exemption  to 
the  raquirnnents  of  10  CFR  Part  SO, 
Appendix  J,  a  licensee  must  show  that 
the  requirnnents  of  10  CFR  50.12(a)(1) 
are  met  The  licensee  stated  that  its 
exenqrtion  requasts  meet  the 
requirements  of  10  CFR  50.12(a)(1),  for 
the  following  reasons: 

Crhmiafor  Qeantitig  Sxmtpitiont  an  Mat  per 
10CFR50.12(aMll 

1.  Hm  rsqumtwl  sxamptioos  md  the 
activltisi  which  nKould  bs  aikwad 
tbaraundar  ire  au^ioriMd  by  law. 

If  dM  critaria  •rtri»lidMd  in  10  CFR 
Sai2(a)  art  ntisfikd.  M  thay  an  in  thU  caae, 
and  if  DO  odMf  prohibition  of  law  exisu  to 
pnchida  tba  activttiM  which  would  be 
authorised  by  the  ^equaatad  exemption,  and 
then  ia  no  racfa  ptohibition.  the  Comminion 
is  anifanixad  by  law  to  pant  this  exemption 
request 

2.  The  requested  exemption  will  not 
present  undue  risk  to  the  puMic 

As  stated  in  10  CFR  SO,  Appendix ).  tlte 
purpoee  of  primeiy  containment  leek  rate 
testing  is  to  aaauia  that  leekage  through 
primeiy  containment  and  systems  and 
oomponents  penefiating  primeiy 
containment  shall;  not  exceed  the  allowable 
leakage  rete  vahieS  as  specified  by  the 
Technical  SpedfiSations  or  associated  bases 
and  to  ensure  thet  the  proper  maintenance 
and  repeirs  are  made  during  dw  service  life 
of  the  ooBtainmenl  and  systems  end 
components  penetrating  primary 
containment  TheisquMted  exemption  is 
consistent  writh  this  intent  for  thoee 
penetrations  in  th^t  alternate  means  of 
ensuring  leekege  ^mains  acc^tably  low  will 
be  perfcnned  es  proposed  herein. 

3.  The  requested  exemption  will  not 
endanger  the  common  defense  and  security. 

The  common  dafense  end  security  are  not 
in  any  way  compromised  by  this  exemption 
request 

In  addition,  the  licensee  must  show 
that  at  least  one  of  the  special 
circumstances,  Ss  defined  in  10  CFR 
50.12(a)(2)  is  present  One  of  the  special 
circumstances  tbat  a  licensee  may  show 


to  exist  is  that  the  applicati(m  of  the 
regulation  in  the  particular   -.  ' 
circumstance  is  not  necessary  to  achieve 
the  underlying  purposes  of  the  rule.  The 
purposes  of  tlw  rule,  as  stated  in  Section 
I  of  10  CFR  SO.  Appoidix  ),  are  to 
ensure  that:  (1)  Leakage  tlurough  the 
primary  reactw  containment  and 
sjrstsms  and  components  penetrating 
cantainment  shall  not  exc»ed  allowable 
values,  and  (2)  periodic  surveillance  of 
reactor  coDtainment  penetrations  and 
isolation  valves  is  performed  so  that 
proper  maintenance  and  repairs  are 
made.  The  staff  has  reviewed  the 
licensee's  proposal  and  has  concluded 
that  the  proposed  alternative  tests  will 
confirm  the  integrity  of  the  subject 
pathways.  Ther^ore,  application  of  the 
regulation  in  this  particular 
circumstance  is  not  necessary  to  adiieve 
the  underlying  piupose  of  the  rule. 

IV 

Sections  iHC  and  IIU).3  of  10  CFR 
Part  50,  Appendix  ).  require  that  Typ^ 
C  local  leak  rate  periodic  tests  shall  be 
performed  during  reactor  shutdoMm  for 
refueling,  or  other  convenient  intervals, 
but  in  no  case  at  intervals  greater  than 
2years. 

The  licensee  proposes  exemptions  to 
these  sections  which  would  provide 
relief  from  the  requirement  to  perform 
the  Type  C  cmtainmait  leak  rate  tests 
of  certain  valves  in  accordance  with  the 
reqiiirements  of  Secticms  in.C  and  III.D 
of  10  CFR  Part  50,  Appendix  J. 

The  Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  commcm  definise  and  security.  The 
Commission  further  determined  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)(ii),  are  present  justifying 
the  exemption;  namely,  that  the 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Therefore  tlte  Commissitm  hereby  grants 
the  following  exemption: 

The  requirement  of  10  CFR  Part  SO, 
Appendix ),  to  pressurize  the  velves  in 
penetrations  P-70  and  P-99  with  air  or 
nitrogen  is  not  necessary.  Instead,  the  taet 
pressure  medium  may  be  water. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  these  exemptions  will  not  have 
a  significant  impact  on  the  human 
environment  (60  FR  63549). 

Dated  at  Rockville,  Maryland,  diis  11th  day 
of  December  1995. 


For  the  Nuclear  Regul^oiy  Commissian. 
jMdiW.lee,  ■;'-«';• 

Dindor.  DMcftm  efimiciof?niea»-mnv, 
OffietofNucharR&actatBagahtion. 
(FR  Doc  96-S12S4  nisd  12-22-4S:  8:45  am] 


[0oekatNa8e-«q 

South  CaroUfM  Eleetrle  A  Qm 
Company,  South  CaroNiui  Public 
Sorvtoo  Aulhovtty.  VIrgii  C.  Sumimr 
NudMf  SMIon,  Unit  Na  1; 
EnvfronmenW  AsMMmentwid 
Rndlng  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  IfPf- 
12,  issued  to  South  Carolina  Electric  ft 
Gas  Company  and  South  Carolina 
Public  Service  Authority  (the  licmsee), 
for  operation  of  the  ViigU  C  Svunmer 
Nuclear  Station.  Unit  No.  1.  located  in 
Fairfield  County.  South  Carolina. 

Environmental . 


Identification  of  the  Proposed  Action 

The  proposed  action  would  support 
the  licensee's  plan  to  implement  the 
revised  10  CFR  Part  20,  "Standards  far 
Protection  Against  Radiation."  Also,  the 
licensee  proposed  several  editorial 
changes  to  improve  the  clarity  of  the 
Technical  Specifications  (TS).  The 
majority  of  the  licensee's  proposal  meets 
the  eligibility  criteria  for  categorical 
exctusian  set  forth  in  10  CFR 
51.22(cX9).  However,  one  aspect  of  the 
licensee's  proposal  changes 
requirements  with  respect  to  use  of  a 
Cscdlity  compcment  located  outside  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  Specifically,  requirements  for  use  of 
the  settling  ponds  will  be  changed  by 
theproposed  amendment 

The  proposed  acticm  is  in  accordance 
with  the  licensee's  explication  for 
amendment  dated  February  21, 1995,  as 
revised  on  August  31, 1995,  and 
December  4, 1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
update  the  license  to  incorporate  the 
revised  requirements  of  10  CFR  Part  20 
(i.e.,  the  need  for  the  proposed  action 
was  created  by  a  change  in  the 
regulatory  requirements). 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  revision  to 
the  radioactive  material  quantity  in  the 
settling  ponds  will  not  change  the  types 


and  will  conservatively  lower  the 
amount  of  effluents  that  can  be  released. 
Therefore,  it  will  not  cause  an  increase 
in  individual  or  cumulative 
occupational  radiation  exposures.  The 
new  settling  pond  limit  is  based  on  that 
quantity  wUch  would  not  exceed  the 
effluent  omcentrations  of  10  CFR  Part 
20,  Appendix  B,  Table  2,  Column  2,  at 
the  nearest  potable  water  supply  if  an 
uncontrolled  release  of  settling  pond 
inventory  should  occiu'.  The  effluent 
concentration  limits  in  10  CFR  Part  20, 
Appmidix  B,  Table  2,  are  more 
conservative  than  the  current  limits  in 
the  licensee's  TS.  Thus  the  change 
proposed  by  the  licensee  results  in  a  net 
decrease  in  the  maximum  quantity  of 
radioactive  material  permitted  in  the 
settling  ponds. 

The  change  will  not  increase  the . 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  ciunulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  afiect  nonradiolo^cal 
plant  effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  im>po8ed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
thoe  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  enviroimiental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Altematiye  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
'  considered  in  the  Final  Environmental 
Statement  for  the  Virgil  C.  Summer 
Nuclear  Station,  Unit  No.  1. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  26, 1995  the  staff  consulted 
with  the  South  Carolina  State  offlcial, 
Mr.  Virgil  Autry  of  the  Bureau  of  Solid 


and  Hazardous  Waste  Management, 
Department  of  Health  and 
Environmental  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  qiiality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  February  21, 1995,  as 
supplemented  by  letters  dsted  August 
31, 1995,  and  December  4. 1995,  which 
are  available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Fairfield  County  Library,  300 
Washington  Street,  Winnsboro,  SC. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  ).  Hebdon, 

Director,  Project  Directorate  11-3,  Division  of 
Reactor  Projects— l/U  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  95-31253  Filed  12-22-95:  8:45  am] 
aa^sM  oooa  7sss-ot-p 

p)ocliet  No.  50-245] 

Northeast  Utilities,  Millstone  Nuclear 
Power  Station,  Unit  1;  Issuance  of 
Director's  Decision  Under  10  CFR 
2.2M 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  dated  January  8, 1995,  by 
Mr.  Anthony  J.  Ross.  The  Petition 
pertains  to  Millstone  Nuclear  Power 
Station,  Unit  1. 

In  the  Petition,  the  Petitioner  raised 
concerns  regarding  the  Millstone  station 
site  paging  and  site  siren  evacuation 
alarm  system  at  Millstone  Unit  1.  The 
Petitioner  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
institute  at  least  three  sanctions  against 
his  department  manager  and  institute 
sanctions  against  the  Petitioner's 
coworker  and  maintenance  first-line 
supervisor  for  engaging  in  deliberate 
misconduct  in  violation  of  10  CFR  50.5. 
As  grounds  for  this  request,  the 
Petitioner  alleged  that  on  numerous 
occasions  since  January  1994,  his 
department  manager  had  instructed  the 


Petitioner's  coworkera  to  shut  off  or  turn 
down  the  volume  on  the  site  paging  and 
site  siren  evacuation  alarm  system  in 
the  Unit  1  maintenance  shop,  and  the 
Petitioner's  first-line  supervisor  and 
coworker  had  complied  with  this 
request,  in  violation  of  Technical 
Specification  6.8.1  and  NUREG-0654. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regiilation  has  determined  to 
deny  the  Petition.  The  reasons  for  this 
denial  are  explained  in  the  "Director's 
Decision  Pursuant  to  10  CFR  2.206" 
pD-95-23),  the  complete  text  of  which 
follows  this  notice  and  is  available  for 
public  inspection  at  the  Commission's 
Public  Docxunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
doounent  room  located  at  the  Learning 
Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich,  CT  06360. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.2G6(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  in  that  time. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
William  T.RnaeeU, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  95-31255  Filed  12-22-95:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMIMISSION 

[Rel.  Na  IC-21605;  File  No.  812-633^ 

New  England  Variable  Ufe  Insurance 
Company,  et  al. 

December  18, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"  or  the 
"Commission"). 

ACTION:  Notice  of  application  for  an 
order  of  approval  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANT8:  New  England  Variable  Life 
hisurance  Company  ("NEVUCO"),  New 
England  Variable  Annuity  Separate 
Account  ("NEVUCO  Account").  New 
England  Mutual  Life  Insurance 
Company  ("New  England"),  The  New 
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England  Variable  Account  ("TNE 
Account")  and  Nbw  England  Securities 
Corporation  ("New  En^Umd 
Securities"). 

RELEVANT  1M0  Aolr  SECTIONS:  Order 
requested  under  Section  11(c). 
SUMMARY  OF  APHIICATION:  Applicants 
seek  an  order  apteoving  offors  to  owners 
of  cotain  variaols  annidty  contracts 
8upp<vted  by  tl^  TNE  Account  (tbe 
"Old  Contracts"!  to  wxchangs  the  Old 
Contracts  fiv  certain  variable  annuity 
cmtracts  suppoiied  by  the  NEVLICO 
Account  (the  "New  Cmitracts"). 
nUNQ  DATE:  The  application  was  filed 
on  November  18, 1994  and  amended  on 
August  16, 1995. 

HEAMNQ  OR  NOnlCATIQN  OP  HEAMNQ:  An 
order  granting  the  i^licatioa  will  be 
issued  unless  the  SEC  orders  a  hauing. 
Intereated  penaas  may  request  a 
hearing  by  writiog  to  the  SEC's 
Seoetaiy  and  setving  Applicants  with  a 
copy  of  the  request,  persooally  or  by 
maiL  Heering  remiests  should  be 
received  byme  SEC  by  5:30  pan.  (m 
January  12. 199&  and  should  be 
accompuiied  Inr^noof  of  service  on 
AppUouits  in  th#  fonn  of  an  affidavit  or, 
for  lawyers,  a  cettificate  of  snvice. 
Ifoaring  requestsi  should  state  the  nature 
of  the  writer's  imeiest,  the  reason  for  tlie 
request  and  the  flssues  contested. 
Peraons  who  wish  to  be  notified  of  a 
heading  may  reqeest  notification  by 
writing  to  the  SaC's  Secretary. 
ADORESIES.  Secntary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
ApplicantSt  501  Boylston  Street.  Bostcm 
Massachusetts  okll7. 
FOR  FURTHBt  MF0RMAT1ON  CONTACT: 
Joyce  Menidc  Pfickholz.  Senior  Counsel, 
at  Wendy  nnckPriedlander,  Deputy 
C3iief,  at  (202)  942-0670.  Office  of 
Insurance  Products.  Division  of  ^ 
Investment  Management.  ,'' 

SUPPLEMENTARY  iHTORMATION:  The 
following  is  a  st«nmary  of  the 
application.  The  complete  application  is 
available  for  a  ioe  from  the  Pi^lic 
Reference  Brandi  (^  the  SEC 

applicant's  Kepreeentatioas 

1.  NEVUOO,  a  stock  life  insurance 
company  organised  in  1960  under 
Debware  law,  is  a  wholly-owned 
subsidiary  of  Nelw  England,  a  mutual 
Mb  insurance  cdmpeny  organized  in 
Masaarhnietti  ia  1835. 

2.  The  NEVLIfX)  Account  and  the 
TNE  Account  ("Accounts"),  separate 
accounts  withim  the  meaning  of  Section 
2(aX37)  of  die  1040  Act,  are  registered 
under  die  1940  Act  as  imit  investment 
trusts.  The  Accounts  are  divided  into 
subaccounts  eadh  of  whidi  invests  in  a 
desiyialedportfcliorf  the  New  England 
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Zenith  Fund  or  the  Variable  Insurance 
Products  Fund.  Sub-accounts  may  be 
added  to  or  deleted  from  the  Accounts 
from  time  to  time. 

3.  New  England  Securities  serves  as 
the  distributor  and  principal 
underwriter  for  the  Old  Contracts  and 
will  serve  as  distributor  and  principal 
imderwriter  for  the  New  Contracts.  New 
England  Securities  is  a  wholly-ovmed 
subnudiary  of  New  England. 

4.  Accrading  to  the  Applicants,  the 
Old  Ccmtracts  and  the  New  Contracts 
are  similar.  However,  the  New  Contracts 
offer  an  enhanced  deadi  benefit,  a  more 
flexible  systematic  withdrawal  feature, 
alternative  annuity  options  and  waivers 
of  charges  in  certain  situations.  Fewer 
investment  options  are  offered  under 
the  New  Contracts. 

5.  Comparison  of  Contract  Failures: 

a.  Forms  in  Which  Issued.  Both  the 
Old  Contracts  and  the  New  Contracts 
are  issuable  as  flexible  and  single 
purdiase  payment  deferred  variable 
annuity  contracts. 

b.  Purchase  Payments.  Tlie  initial 
purchase  payment  for  the  Old  Contracts 
must  be  at  lasst  $25  for  a  flexible 
payment  contract  and  $5,000  for  a  single 
payment  ccmtract  Subsequent  purchase 
payments  must  be  at  least  $25.  In  three 
states,  premium  taxes  are  deducted  from 
payments  beftne  investment  \mder  an 
Old  Contract  The  initial  purchase 

Cyment  for  aNew  Contract  must  be  at 
ist  $2,000  for  certain  fax-qualified 
contracts  and  $5,000  for  all  othn 
contracts.  Subsequent  purchase 
pajrments  must  be  $250  and  no 
purchase  payments  may  be  made  after  a 
contract  owiMr  reaches  age  86.  No 
premium  taxes  are  deducted  from 
purchase  payments  before  investment 
under  a  ffow  Contract,  however,  sudi 
taxes  will  be  deducted  upon  a  frill  or 
partial  surrender.  Under  ooth  the  Old 
and  New  Ctmtracts,  New  England  and 
NEVLICO  reserve  the  right  to  limit 
purdiase  paymmts  mam  in  any  yeer  or 
in  total  under  the  Contracts. 

a  Allocations  and  Transfers.  Both  the 
Old  and  New  Contracts  permit 
allocations  to  up  to  10  accounts 
including  one  or  more  subeccounts  and/ 
or  the  Fi^d  Account.  17  subeccounts 
are  available  undm  the  Old  Contracts, 
whereas  12  are  available  under  die  New 
Contracts.  Minimum  transfer  amounts 
are  $25  under  the  Old  Contracts  and 
$100  under  the  New  Contracts  subject  to 
a  maximum  of  $5,000  under  both 
contracts.  Dollar  cost  avwagiiig  is 
permitted  under  both  contracts. 

d.  Annuity  Payments.  Under  the  Old 
Contracts,  the  ownier  could  select  a 
maturity  date  at  issue,  subject  to  certain 
limits.  Tbm  maturity  date  under  the  New 
ContFacts  is  the  deto  that  die  ownern 


annuitant  reaches  age  95  (or  the 
maximum  permitted  under  state  law). 
Three  anniiity  options  are  die  same 
under  both  contracts.  However,  the  Old 
Cmtracts  offer  three  options  not 
available  under  the  New  Contracts:  life 
income,  installment  refund;  investment; 
and  specified  amount  of  income  and  the 
New  Contracts  offer  one  annuity  option 
not  available  under  the  Old  Contrects, 
namely,  income  until  the  payee  teeches 
100.  All  options  are  availmle  under  the 
Old  Ccmtracts  in  fixed  form,  and  all 
except  investment  and  spedfied  amount 
of  income  options  are  available  in 
variable  form.  All  options  under  the 
New  Contracts  are  available  in  fixed  and 
variable  form.  Under  the  New  Contracts, 
the  payee  under  the  variable  form  of  a 
life  contingency  payment  option  with  a 
period  certain  may  withdraw  the 
commuted  value  of  the  remaining 
payments  pajrable  during  the  pniod 
certain. 

e.  Deeth  Proceeds.  Under  the  Old 
Ccmtracts.  the  deeth  benefit  is  the 
greetCT  of  the  Ccmtract  value  next 
detnmined  after  receipt  of  proof  of 
death  or  election  of  payment  form  and 
the  sum  of  all  purdiase  payments  less 
surrenders.  Under  the  New  Contrects. 
the  death  benefit  is  the  Contract  value 
next  determined  after  receipt  of  i»oof  of 
deeth  or  election  of  payment  form  and 
the  guaranteed  mjntmnm  death  benefit 
On  me  date  of  issue,  the  guaranteed 
mjnimiim  benefit  is  the  initial  purchase* 
payment  On  the  seventh  ccmtract 
anniversa^  and  every  sevm  yean 
thereefter  until  the  owner's  (or.  if 
applicable,  annuitant's)  76th  birthday  (if 
joint  ownera,  the  71st  birthday  of  the 
eldest  owner),  the  guaranteed  minimum 
is  recalculated  and  beccmies  the  greatec 
of  the  Ccmtract  value  cm  the  date  of  the 
recalculation  or  the  guaranteed 
minimum  applicable  just  befoTO  the 
recalcttlaticm.  Between  recalculations, 
adjustments  are  made  for  interim 
purchase  payments  and  surxeoden. 

f.  Sunencfen.  Aftn  a  partial 
surrender,  the  remaining  Contrect  value 
must  be  at  least  $500  under  an  Old 
Contract  and  $1,000  under  a  New 
Ccmtract  Otherwise,  except  for  a 
deduction  for  premium  taxes  under  a 
New  Contrad,  the  surrmider  ri^its  and 
privileges  are  the  same  under  he  Old 
and  New  Contracts. 

g.  Systematic  Withdrawals.  Prior  to 
annuitizaticm,  the  ownw  of  an  Old 
Contrad  may  withdraw  a  specified 
portion  of  Contract  value  periodically. 
The  New  Ccmtracts  permit  withdrawal 
of  either  a  fixed  dolur  amount  or  the 
investment  gain  under  the  contract  - 
provided  the  withdrawal  is  at  leeat 
$100. 

6.  Cooqiarisoaof  Contrad  ( 
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a.  Administration  Contract  Charges. 
This  fee  is  $30  imder  the  Old  Contracts: 
under  die  New  Contracts,  the  fee  is  the 
lesser  of  $30  or  2%  of  the  Contrad 
value.  Under  the  New  Contracts,  the  fee 
is  waived  if  Contract  value  is  at  least 
$50,000  at  year  end  or  if  Contrad  value 
was  $25,000  at  the  end  of  the  prior  year 
and  purchase  payments  of  at  least 
$1 ,000  (net  of  surrenders)  were  made 
during  the  year. 

b.  Asset-Based  Charges.  The  aggregate 
asset-based  c:harge8  under  both  contracts 
is  1.35%  which  is  composed  of  (1)  an 
administrative  services  c:harge  of  .40% 
under  the  Old  Contracts  and  .10% 
under  the  New  Contracts  and  (2)  a 
mortality  and  expanse  risk  charge  under 
the  Old  Contracts  of  .95%  and  1.25% 
under  the  New  Contracts. 

c  Transfer  Charge.  A  $10  charge  is 

impeded  under  bodi  Contracts  on  CDSC  UNDER  THE  ^4EW  COffRACTS 

transfers  in  excess  of  12  per  year.  TTie         ; 

charge  may  be  increased  uncler  the  New 

Contracts  and  the  number  of  free 

transfsra  may  be  reduced  under  both  Years  purgysepeynient  has 

Contracts  (to  4  under  the  Old  Contracts  been  invested 

and  0  under  New  Contrac:ts). 

d.  Contingent  Deferred  Sales  Charge.  . . 

No  sales  charges  are  deducted  from  1 

purc:hase  payments  under  either  the  Old    2  .» — 

or  New  Ccmtracts,  but  a  contingent  3 ~ 

deffered  sales  charge  ("CDSC")  may  *  " • - 

apply  to  the  following  events  (a)  full  or       - 

partial  sunenden  of  Contract  value,  (b)      j ^. 

the  spplication  of  Contract  exceeds  to        Thereafter 

certain  annuity  opticms  prior  to  the  • 

maturity  date  and.  for  new  Ccmtracts  (c)         7.  The  Exchange  Offer: 
the  withdrawal  of  the  ccmimuted  value  a.  Applicants  propose  to  offer  owners 

of  proceeds  appUed  to  an  aimiiity  of  Old  Contracts  the  opportunity  to 

option  if  no  CDSC  was  deducted  at  exchange  their  contracts  for  New 

annuitization  and  (d)  in  states  where  the    Contracts  (the  "Exchange  Offer")  by 
m«vimiim  maturity  age  is  less  than  95,       means  of  disclosure  induded  in  the 
die  maturity  date,  if  a  purchase  payment    prospectus  for  the  New  Contracts.  The 
was  made  less  dian  seven  yeare  before        disclosure  would  note  relevant 
the  withdrawal.  differences  between  the  Old  and  New 

Contracts  and  explain  how  the  death 
benefit  and  CDSC  would  be  calculated 
in  New  Contracts  issued  in  exchange  for 
Old  Contracts.  In  particular,  the 
disclosiue  will  explain  how  an  owner  of 
an  Old  Contract  contemplating  an 
Exc:hange  cxiuld  minimize  the 
applic:able  cx)ntingent  deferred  sales 
charge  depending  on  whether  the 
payment  is  made  on  or  before  the 
Exchange  or  after  the  Exchange  is 
affected. 

b.  No  purchase  payment  would  be 
required  in  connection  with  an 
Exchange  (except  if  necessary  to  meet 
the  minimum  initial  premium 
requirement  for  the  New  Contracrts).  A 
pro  rata  portion  of  the  annual 
administration  contract  charge  would  be 
deduc:ted  on  the  date  the  Exchange  is 


Under  the  Old  Contracts,  a  declining 
CDSC  applies  during  the  first  ten 
Ccmtracit  yean,  to  withdrawals  in  excess 
of  10%  of  Contract  value  on  the  date  of 
the  first  withdrawal  in  the  Contract 
year.  Under  the  New  Contracts,  a 
declining  CDSC  appUes  to  the 
withdrawal  of  purchase  payments 
invested  less  than  seven  yeare.  There  is 
a  few  withdrawal  amount  under  the 
New  Contracts  ecjual  to  the  greater  of 
10%  of  the  Contract  value  at  the 
beginning  of  the  year,  or  the  excess  of 
Contrad  value  over  premiums  subject  to 
a  CDSC  on  the  withdrawal  date.  The 
CDSC  under  both  the  New  and  Old 
Contracts  may  nd  exceed  8%  of  the  first 
$50,000  of  purchase  payments  and  6.5% 
of  payments  exceeding  $50,000. 


effiecrted  (the  "Exchange  Date")  because 
Contrad  yean  will  thereafter  be  based 
on  the  Exchange  Date  rather  than  the 
issue  date  of  the  Old  Contract.  However, 
no  sales  c:harge  would  be  deduc:ted  in 
connec:tion  with  an  Exchange  nor  would 
commissions  be  paid  to  New  England 
Securities  or  any  of  its  registered 
representatives.  Applicants  state  that 
they  believe  that  an  Exchange  would  not 
result  in  adverse  tax  ccmsequences  to 
ownera  of  Old  Contrac:t8. 

c.  According  to  the  Application,  the 
Contract  value  ("Exchange  Value")  of 
the  Old  Contracts  (together  with  any 
additional  payments  submitted  with  an 
application  for  the  New  Contracrt)  on  the 
Ebcchange  Date  would  be  appUed  to  the 
New  Contract  as  the  Contract  value  as 
of  the  Exc:hange  Date.  If  a  c:harge  was 
deducted  under  the  Old  Contracit  for 
premium  taxes.  Applicants  represent 
that  a  csedit  will  be  applied  to  the  New 
Contract  on  the  Exchange  Date  in  an 
amount  calculated  to  o&et  the  premium 
tax  c:harge,  if  any,  that  would  apply  to 
the  Exchanged  Value  upon 
annuitization,  surrender  or  payment  of 
the  Death  Proceeds  under  the  New 
Ccmtract 

d.  If  the  Exc:hange  Value  is  allcxated 
among  Eligible  Funds  not  available 
under  the  New  Contracts,  the  owner 
would  be  required  to  reall(x:ate  the 
Exc:hanged  Value  to  available  eligible 
funds.  AppUcants  represent  that  any 
suc:h  reallcx:ation  would  not  be  (x>unted 
toward  the  12  free  transfen  permitted  in 
the  first  New  Contract  year. 

e.  The  Exchange  Date  would  be  the 
issue  date  of  the  new  Contract  for 
purposes  of  determining  contract  yean 
and  anniversaries  after  the  Exc:hange 
Date  and  the  maturity  date  would  be  set 
at  age  95  of  the  older  of  the  contract 
owner  or  annuitant  or  the  maximum  age 
allowable  by  law.  A  new  minimum 
death  benefit  would  be  c»lc:ulati>d  for 
the  New  Contract  equal  to  the  greater  of 
purchase  payments  made  on  the  Old 
Contract  (adjusted  for  withdrawals)  or 
the  Exchange  Value.  The  guaranteed 
minimum  death  benefit  would  be 
recalculated  on  each  seven-year 
anniversary  of  the  Exc:hange  Date. 

f  .  WithdrsMrals  after  the  Exchange 
Date  would  be  governed  by  the  terms  of 
the  New  Contract  for  purposes  of 
calculating  any  CDSC.  Accordingly,  the 
Exchange  Value  would  be  treated  as  the 
oldest  purchase  payment  and  would  be 
withdrawn  firet,  after  the  free 
withdrawal  amount  was  calculated. 
However,  withdrawals  of  Exchange 
Value  will  be  subject  to  the  CDSC 
percentage  applicable  under  the  Old 
Contrac:ts  taking  into  account  the 
number  of  yean  tbe  Old  Contracrt  had 
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been  in  efibct.  ra<har  than  the  CDSC 
under  the  New  Cimtzacts. 

g.  In  most  yeaif  the  CDSC  percentage 
under  the  Old  Cdotracts  will  be  sli^tly 
higher  than  fior  tlie  New  Omtiacts. 
Am>bcant8  sabn4t  that  the  sales  charge 
tdiedule  under  the  Old  Contracts  was 
designed  to  cover  the  costs  associated 
with  the  original  jsale  of  those  Contracts 
and.  it  is  believed  that,  if  the  original 
sales  schedule  is  xiot  preserved  far  the 
Exdiange  Value,  some  owmers  mi^t 
exchange  contraots  with  die  intent  to 
then  surrender  the  New  Contract  and 
incur  a  lower  CD6C 

h.  Because  a  CDSC  is  assessable  under 
an  Old  Contract  for  the  first  ten  contract 
years,  the  ai^Ucant  fd  the  Old 
Contract's  CDSC  schedule  to  the 
Exdiange  Value  torn  an  Old  Contract 
outstanding  less  than  three  jreais  wmild 
subject  the  Exchfoge  Value  to  a  CDSC 
frar  a  longer  periad  after  the  Exchange 
Date  than  a  purchase  payment  made 
immediately  aftsf  the  Exchange  Date. 
However.  Applicants  will  waive  any 
CDSC  on  Kxnhange  Value  that  would 
otherwise  be  inqnsed  more  than  seven 
years  after  the  Ejschange  Date.  1 

i.  Applicants  sabmit  that  die 
appUcatian  of  th4  original  CDSC 
stmedule  of  the  Qld  Contract  to  any 
purchase  payments  submitted  with  the 
iim  for  tbe  New  Contpct  is  to 


niplicatic 
theadvan 


I  advantage  of  owners  of  Old 
Coitfncta  outstsoding  mare  than  three 
full  paotractyeem  berare  the  Exchange 
Date  because  the  P3SC  rate  under  the 
(^  Contracto  is  tn  most  cases  less,  and 
r more  than.ithe  CDSC  rate 


appbcahle  to  puijchase  pavaaents  made 
immediately  after  die  Exchange  Date. 
Whether  there  isa  benefit  from  the 
appUcatian  of  th#  original  CD&  to  die 
Exchange  Value  ^f  Old  Contracts  held 
less  than  three  y4ar8,  depends  on 
whediar  there  is  a  sonender  during  the 
firrt  seven  ysers.  During  the  first  fBW 
yean  of  the  sevet  yeer  pedod  the 
qiplicable  CDSClrate  imdnihe  Old 
Contracts  is  sUg^y  knver  than  under 
the  New  Contracts,  but  the  reverse  is 
true  during  die  Uter  yeers  of  die  seven 
yeer  period.  Applicants  bdieve  that  die 
treetment  of  adntioretl  purchase 
payments  submifed  with  an  exdiange 
appUcatian  as  poit  of  Exchange  Vahie 
results  in  the  &iiest  treetment  far  the 
broadest  class  of  owners  of  Old 
Contracts  and  that  the  waiver  of  any 
appUcable  CDSC  more  than  seven  yeeis 
anier  the  Exchange  Dete  will  minimize 
any  ineouity  to  oiwners  of  contracts 
outstanding  less  than  three  years  of  the 


>  with  cMpaa  to  tb«  CDSC  %Miv*r.  ApplicutU 
■tat*  that  tfaay  intMui  to  rely  on  Ruie  22<i-l  ondor 
the  IMO  Ad  and  undkctake  to  ditrl'tT  the  tenna 

of  the  tale*  toed  variMion  in  the  pra^Mctu*  for  the 
New  ContiaclB. 


Exchange  Date.  Also.  AppUcants 
undertuoB  to  indude  in  the  prospectus 
fOT  the  New  Contracts,  disdosure 
idmtifying  the  circumstances  in  which 
it  would  be  advantageous  or 
disadvantageous  to  submit  a  purchase 
payment  with  the  appUcation  or 
immediately  after  the  issuance  of  the 
New  Contract. 

AppUcants' Legal  Analysis 

1.  Section  11(a)  of  the  1940  Act 
provides  in  relevant  part  that  it  shall  be 
unlawfid  fat  any  restored  open-end 
management  investment  company 
("fund")  or  its  prindpal  iinderwriter  to 
make  an  ofier  to  a  shareholder  of  that 
fand  or  of  another  fund  to  exdiange  his 
security  for  a  security  in  the  same  or 
another  fund  tm  any  basis  odier  than  the 
relative  net  asset  values  of  the  securities 
to  be  exchanged,  unless  the  terms  of  the 
oSsr  have  first  been  submitted  to  and 
approved  by  the  Commission  or  the 
omr  cranpUes  with  the  Commission's 
rides.  Section  11(c)  provides  that  the 
provisions  of  subsectien  (a)  apply, 
irrespective  of  the  heals  of  exchange,  to 
any  ofier  of  exdiange  of  a  security  of  a 
fund  far  the  securities  of  a  unit 
investment  trust  and  to  any  type  of  ofier 
of  exchange  of  the  securities  of  a 
registered  unit  investment  trust  for  the 
securities  of  any  other  investment 
company.  Therefne.  prior  Commission 
approval  is  required  far  exdiange  ofisrs 
subject  to  Section  11(c)  even  if  made  on 
the  besis  of  relative  net  asset  values. 

2.  Rule  lla-2  under  the  1940  Act. 
permits  exchange  ofihr  without  prior 
Commission  approval  by  regi^ered 
insurance  company  separate  accounts 
and  their  prindpel  underwriters  to 
holders  of  variable  contracts  supported 
by  separate  accounts  having  die  ssbm  or 
an  affiliated  insurance  cmnpany 
depositor  or  spaosor  provided,  in 
essence,  that  die  exdumge  is  made  can 
the  basis  of  the  relative  net  asset  valiies 
of  the  securities  to  be  exchanged  (less 
administrative  fees  disclosed  in  the 
offering  account's  registratiaa 
statfflnent).  and  any  sales  losds  imposed 
is  calculated  and  deducted  in 
accordance  with  the  terms  and 
conditions  of  Rule  lla-2.  Paragraph 
(d)(1)  (rfRule  lla-2  provides  that. 
M^re  both  the  exchanged  and  acquired 
securities  are  sub)ed  to  deferred  sales 
loads,  any  deferred  sales  load  imposed 
on  the  acquired  security  shall  be 
calculated  as  if  the  holder  of  the 
acquired  security  had  been  the  holder  of 
that  security  from  the  date  on  whidi  he 
became  the  holder  of  the  exchanged 
security,  and  purchase  payments  made 
for  the  exchanged  security  had  been 
made  for  the  aoqiiired  security  on  the 
date  on  which  they  were  made  for  the 


exchanged  security.  AppUcants  state 
diet  Rule  lla-2(d)(l).  on  its  bee, 
qipears  to  require  that  any  CDSC 
deducted  on  a  surrender  made  after  the 
exchange  be  deducted  in  accordance 
with  the  CDSC  sdiedule  of  die  aoqidred 
contracL 

3.  No  CDSC  MTould  be  imposed  at  the 
time  of  the  exdiange  of  an  Old  Contract 
far  a  New  Contrart.  However,  on 
surrender  of  the  New  Contract,  the 
Exchanged  Value  woiild  be  subjed  to 
the  CDSC  provided  for  by  the  Old 
Contract  rather  than  the  CDSC  provided 
for  in  the  New  Contract.  Taking  into 
account  the  rate  at  v^ch  the  CDSC 
declines  under  eech  Ccmtract,  the  CDSC 
rate  appUed  to  Exchange  Value 
withdrawn  more  than  two  years  after 
the  Old  Contract  was  issued,  would  be 
higher  imder  the  Old  Contrad's  CDSC 
schedule  than  under  the  New  Qmtract's 
CDSC  schedule  for  the  same  number  of 
yeen  of  investment  Therefore, 
AppUcants  subooit  that  the  Exdiange 
Cmet  does  not  qipeer  to  comply  with 
the  teraas  of  Rule  lla-2  and^rior 
approval  of  die  Exdiange  OBa  by  the 
Commission,  punuant  to  Section  11(c) 
of  the  1940  Ad,  is  required. 

4.  AcoonUng  to  AppUcmts,  the  puldic 
poUcy  undsrlyiag  Section  11  maybe 
inferred  frees  Section  l(bXl)  of  the  1940 
Act,  which  states  that  the  national 
public  interest  and  the  interests  of 
investors  are  adversely  afiected  %^en. 
among  other  things,  investon  exchange 
securities  issued  by  investment 
compai^es  without  adequate,  accurate 
and  explidt  iaimmation,  fairly 
preseBted,  oeaoeniing  the  diameter  ot 
such  securities  and  the  circumstances, 
poUdes  and  HmmHal  resp<Hisibility  of 
such  companies  and  their  managonem. 
Also,  accwding  to  the  legislative  history 
of  die  1940  Ad,  the  purpoee  of  Section 
11(a)  is  to  provide  Commission  review 
of  the  terms  €tt  certein  exchange  oflen, 
to  assure  dut  an  ofier  is  not  bdng 
proposed  solely  for  the  purpose  of 
exacting  additional  selUiig  diarges  and 
profits  from  investms  by  switddng  them 
from  one  security  to  anodier. 

5.  Applicants  submit  that  the  owners 
of  the  Old  Contracts  will  receive 
adequate,  accurate  and  expUdt 
information,  fairly  presented, 
concerning  the  Exchange  Offer  in  the 
prospectus  for  the  New  Contracts  wdiich 
will  be  given  to  any  owner  of  an  Old 
Contract  considering  the  Exchange 
OBet. 

6.  AppUcants  assert  that  the  Exchange 
Ofier  does  not  impose  additional  sales 
load  but  preserves  the  old  sales  charge 
schedule  for  Exchange  Value.  No  sales 
diarge  would  be  deducted  on  the 
Exdiange  Date,  and,  for  purposes  of  any 
CDSC  appUcable  after  the  exdiange. 


credit  would  be  given  &v  the  time  that 
the  Old  Contract  was  in  efiisct. 

7.  AppUcants  submit  that  the  history 
for  RuIb  lla-2  does  not  refled  any 
policy  basis  for  the  apparent 
requirement  that  the  sales  load  schedxde 
for  the  acquired  security  be  appUed  to 
Contract  values  carried  over  from  the 
exchanged  security.  Provisions  of  Rule 
lla-2  relevant  to  exchanges  of  variable 
annuity  contracts  with  front-end  sales 
load  structures  effectively  permit  the 
deduction  of  an  aggregate  sales  loed 
based  on  die  highest  sales  load  rate 
appUcable  to  either  the  exchanged 
security  or  acquired  seciirity. 
AppUcants  submit  that  there  is  no 
poUcy  reason  for  permitting  the  highest 
sales  load  rate  to  apply  in  the  context  of 
contracts  with  a  front-end  sales  load 
structvue,  but  not  contracts  with  a 
defarred  sales  load  structure.  Further, 
AppUcants  note  that  Rule  lla-3,  which 
appUes  to  exchange  offera  involving 
mutual  fund  shares,  prohibits  the 
deduction  of  a  deferred  sales  load  on  an 
exchanged  security  at  the  time  of 
exdiange,  but  permits  the  deduction  of 
that  sales  load  when  the  acquired 
security  is  redeemed,  provided  that, 
among  other  things,  credit  is  given  for 
the  time  the  acquired  security  was  held. 
Thus.  AppUcants  state  that  Rule  lla-3 
would  permit  the  CDSC  deductions  as 
contemplated  in  the  Exchange  Ofiisr  and 
dte  examples  4  and  5  in  the  appendix 
to  the  Commission  release  adopting 
Rule  lla-3  (Inv.  Co.  Act  Rel.  No.  17097) 
in  support  of  their  view.  Applicants 
submit  that  there  is  no  policy  reason  for 
applying  difiierent  rules  to  mutual  ftmd 
exchange  oSiers  than  are  appUed  to 
separate  account  exchange  ofiisrs. 

Applicants'  Condusion 

For  the  reasons  set  forth  above, 
AppUcants  submit  that  the  Exchange 
Offer  compUes  with  the  general 
prindpals  of  Section  11(a)  and  Rules 
lla-2  and  lla-3  and  does  not  present 
any  of  the  abuses  that  Section  11  was 
intended  to  prevent.  Accordingly, 
AppUcants  request  approval  pursuant  to 
Section  11(c)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the  Exchange 
Offer  to  be  made  to  owners  of  the  Old 
Contracts  as  described  above. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-31220  Filed  12-22-95;  8:45  am] 
SajJNG  COCC  8010-01-M 
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ShMTson  Lshman  Sartos  Fund 

December  19, 1995. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  AppUcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (die  "Act"). 

APPLICANT:  Shearson  l,ehman  Series 
Fund. 

RELEVANT  ACT  SECTKM:  Section  8(f). 
SUMMARY  OF  APPLICATION:  AppUcant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  appUcation  was  filed 
on  September  12, 1995. 
HEARINO  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  appUcation  wiU  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  (he  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  die  request,  personaUy  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
Jantiary  16, 1996  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  shoidd  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Stieet,  N.W.,  Washington,  D.C.  20549. 
AppUcant.  388  Greenwich  Street,  New 
York,  New  York  10013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A  Buescher,  Staff  Attorney,  at 
(202)  942-0573,  or  AUson  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
foUowing  is  a  sununary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  or  a  fee  from  the  SEC's 
PubUc  Reference  Branch. 

AppUcant's  Representations 

1.  AppUcant  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  AppUcant  has  five  portfoUos: 
Money  Market  PortfoUo,  High  Income 
Bond  PortfoUo,  Government  Securities 
PortfoUo,  Total  Return  PortfoUo,  and 
Appreciation  PortfoUo.  On  April  25. 
1986,  appUcant  filed  a  Notification  of 
Registration  on  Form  N-8A  and  a 
registration  statement  on  Form  N-lA 


pursuant  to  section  8(b)  of  the  Act  and 
the  Securities  Act  of  1933.  The 
registration  statement  became  effiective 
on  October  10. 1986.  and  the  initial 
pubUc  offering  commenced  shortly 
thereaftw. 

2.  On  January  17, 1990.  appUcant's 
board  of  tnistees  approved  a  proposal 
(the  "Plan")  whereby  appUcant  would 
be  replaced  with  the  IDS  Life  Series 
Fimd.  Inc.  (the  "Fund")  as  the 
investment  vehicle  for  the  single 
premium  variable  life  insurance  poUdes 
issued  by  IDS  Life  Insurance  Company 
of  New  York  and  IDS  Life  Instirance 
Company.  The  Plan  caUed  for 
appUcant's  sole  shareholder,  IDS  Life 
Variable  Accoimt  for  Shearson  Lehman, 
to  redeem  aU  of  its  shares  of  appUcant^ 

3.  On  December  28, 1990,  appUcant's 
sole  shareholder  redeemed  its  shares  of 
appUcant  and  appUcant  distributed  to 
its  shareholder  appUcant's  assets  in 
kind.  The  distribution  had  a  net  asset 
value  of  $18,779,858.  No  redemption  fee 
or  sales  charge  was  imposed  in 
connection  with  the  transaction. 
AppUcant  transferred  all  of  its 
remaining  assets  and  UabiUties  to  the 
Fimd. 

4.  In  connection  with  its  liquidation, 
appUcant  incurred  minimal  expenses, 
consisting  of  accotmting,  administrative, 
and  legal  expenses,  all  of  which  were 
paid  by  IDS  Life  Insurance  Company  of 
New  York  and  IDS  Life  Insurance 
Company.  At  the  time  of  its  liquidation, 
appUcant  had  amortized  all  but 
approximately  $46,155  of  its 
organizational  expenses.  This  amount 
was  absorbed  by  Shearson  Lehman 
Brothers  Inc.,  applicant's  sponsor. 

5.  As  of  the  date  of  this  application, 
appUcant  has  no  outstanding  debts  or 
UabiUties.  Applicant  has  no 
shareholders  and  is  not  a  party  to  any 
Utigation  or  administrative  proceeding. 
AppUcant  is  not  presenUy  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

6.  AppUcant  intends  to  file  the 
appropriate  notice  of  termination 
required  to  terminate  its  existence  as  a 
Massachusetts  business  trust. 


>  Applicant  received  an  order  under  section  26(b) 
of  the  Act  that  approved  the  substitution  of  shares 
of  the  Fund  for  applicant's  shares  and  under  section 
17(b)  exempting  applicant  from  section  17(a)  for 
certain  afRliated  transactions  between  applicant 
and  the  Fund.  See  Investment  Company  Act  Release 
Nos.  17892  (Nov.  30.  1990)  (notice)  and  17922  (Dec 
18.  1990)  (order). 


* 
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Par  tteCanmlitiaii.  bjr  th«  DIvitiaa  of 
iMMppOMOt,  punuant  to 
lantfiorlt}. 
tB-McrnflMd. 
Deputy  Stuukuy. 
IFR  Doc.  95-31237  PUmI  12-22-0S:  fttf  am] 


Cfw.  Na  ic-tifQ%  No.  tia-Meq 


Ufe  Imufwie*  Company  et  aL 


■19.1999^ 

AOWCY:  Securities  and  Exchange 
Conuniasion  rSCC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPLICANTS:  Safiapo  Life  Insurance 
Company  ("Safeco").  Safeco  Resource 
Variable  Account  B  ("Account  B"). 
Safeco  Separate  ^ccoimt  C  ("Account 
C),  First  Safeco  Natitmal  Life  Insurance 
Company  of  New  York  ("First  Safeco"). 
Safeco  Resource  Series  Trust  ("Trust"). 
Safeco  Asset  Ma^agemont  Company 
("Asset  Man^eiaent"). 
RBJSVANT 19M  AOT  SECTIONS:  Oder 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Secticms  9(a), 
13(a).  15(a).  and  15(b)  of  the  1940  Act 
and  Rules  6e-2(4)(2).  6e-2(b)(15).  and 
6e-3(T)(b)(15)  thneunder. 
SUMMARV  OP  APPIICATION:  Applicanto 
seek  exemptive  itolief  to  the  extent 
necessary  to  peraiit  shares  of  the  T^ust 
and  any  other  investment  company  that 
is  ofiiered  to  fund  variable  insurance 
products  and  for  which  Asset 
Management,  or  eny  of  its  affiliates,  may 
serve  as  investment  advisor, 
administrator,  menager,  principal 
underwriter,  or  «|>onsor  to  be  sold  to 
and  held  by  the  separate  accounts 
("S^Murate  Accoimts")  funding  variable 
annuity  and  variable  Ufe  insurance 
contracts  ("Vari4>le  Contracts")  issued 
by  Safeco.  First  Safeco,  or  any  existing 
w  future  affiliated  or  unaffiliated  life 
insurance  compeny  ("Participating 
Insurance  Companies")  at  to  existing  or 
future  qualified  pension  and  retirement 
plans  outside  of  the  separate  account 
context  ("Qualified  Plans"  or  'Tlans"). 
In  addition.  Appilicants  seek  exemptive 
relief  to  permit  the  assets  of  separate 
accounts  of  SafeCo  and  First  Safeco  to  be 
derived  from  the  sale  of  scheduled 
premiiun  varisble  life  insurance 
contracts  and  fleodble  premium  variable 
life  insurance  cobtracts. 

FIJNO  DATE:  The  application  was  filed 
on  July  10. 1995;  and  was  amended  on 
November  20. 1995.  Applicants  have 
lepresented  that  they  will  file  an 
amendment  during  the  notice  period  to 


make  nw  lepiesentatians  contained 
herein. 

HEANNQ  ON  NOmCATION  OP  HMMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  nders  a 
hearing.  Interested  person  may  request  a 
heeling  by  writing  to  the  SBCs 
Secretary  and  serving  Applicants  Mdth  a 
copy  of  the  request,  persooally  or  by 
maiL  Heering  requests  should  be 
received  by  me  ^C  by  5:30  p.m.  on 
January  15. 1996.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  fionn  (rf  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  intnest.  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

AOONESSES:  Secretary.  SEC.  450  5th 
Street.  N.W..  Washington.  D.C  20549. 
Applicants:  Bibb  L.  Strench,  Esq.. 
Safeco  Asset  Management  Company. 
Safeco  Plaza.  Seattle.  Washington 
98185. 

FOR  FURTHER  SirORMATlOH  CONTACT: 
Pamela  K.  Ellis.  Senicff  Counsel,  or 
Wendy  Finck  Friedlander.  Deputy 
Chief,  bodi  at  (202)  942-0670.  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPUEMENTARY  MFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants*  Repreeentatioas 

1.  The  Trust  is  a  Delaware  business 
trust  registered  under  the  1940  Act  as  an 
open-end  management  investment 
company. 

2.  The  Triist  currenUy  consists  of  five 
seperate  series,  eech  series  representing 
an  interest  in  a  separate  investment 
portfolio  CTcwtfolios").  The  Board  of 
Trust  may  establish  additional  series  of 
shares  at  any  time,  each  with  its  own 
investment  objective  and  policies. 

3.  Asset  Management  serves  as 
investment  adviser  to  each  Portfolio  of 
the  Trust,  and  is  registered  with  the 
Commission  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  Asset  Management  is  a 
Washington  corporation  and  a  wholly- 
owned  subsidiary  (rf  Safeco. 

4.  Safeco,  also  a  Washington 
corporation,  is  a  holding  company 
whose  primary  subsidiaries  are  engaged 
in  the  insurance  and  related  financial 
services  businesses.  Safeco  is  a  wholly- 
owned  subsidiary  of  Safeco  Corporation. 

5.  Account  B  and  Account  C  are 
separate  accoimts  of  Safeco,  and  are 


registered  writh  the  Commiesioo  as  unit 
investment  trusts  under  the  1940  Act 

6.  First  Saleoo  is  a  New  York  stock  life 
insurance  company  and  is  a  vdioUy- 
owned  subddiaiy  of  Safeco  Corpontion. 

7.  The  Portfolios  oirrehtly  are  sold  to 
Acooimt  B  and  Account  Cas  investment 
vdiicles  for  variable  annuity  contracts 
issued  by  Safeco.  Applicants  propose 
that  the  Portfolios  serve  as  investment 
vdddes  for  various  ^^pes  of  Variable 
Contracts.  Portfolio  uiares  will  be 
offered  to  Separate  Accounts  of 
Participating  Insurance  Companies, 
including  Si^aco  and  First  Safeco, 
which  enter  into  participation 
agreements  with  the  Trust  In  eddition. 
Applicants  propose  that  the  Trust  offer 
and  sell  shares  in  its  P(ntfolios  directly 
to  Qualified  Plans. 

8.  Applicants  state  that  each 
Participating  Insurance  Company  will 
have  the  legal  obligation  of  satisfying  all 
applicable  requirements  under  state  law 
and  the  federal  securities  laws  in 
connection  with  any  Variable  Contract 
issued  by  such  company.  Applicants 
further  state  that  the  role  of  the  Trust 
imder  this  arrangement  will  consist  of 
offering  its  shares  to  the  Separate 
Accoimts  and  fulfilling  any  conditions 
the  Commission  may  impose  upon 
granting  the  order  requested  in  the 
applicadticm. 

9.  In  addition.  Applicants  state  that 
the  Trust  desires  to  avail  itself  of  the 
opportunity  to  increase  its  asset  base 
through  the  sale  of  its  shares  to 
Qualified  Plans,  consistent  with 
applicable  tax  law.  The  Qualified  Plans 
may  choose  any  of  the  Portfolios  as  the 
sole  investmmt  option  under  the 
Qualified  Plan  or  as  one  of  several 
investmmt  options.  Qualified  Plan 
participants  may  or  may  not  be  given  an 
investment  choice  among  avaiUble 
alternatives  depending  oa  the  Qualified 
Plan  itself.  Shares  of  any  Portfolio  sold 
to  such  Qualified  Plans  would  be  held 
by  the  trustee(s)  of  such  Qualified  Plan 
as  mandated  by  Section  403(a)  of  the 
Employee  Retirement  Income  Security 
Act  ("ERISA").  Asset  Manager  wilj  not 
act  as  investment  adviser  to  any  of  the 
Qualified  Plans  that  will  purchase 
shares  of  the  Trust 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  19fl0  Act  exempting 
them  &t>m  Sections  gi(a).  13(a),  15(a)f 
and  15(b)  of  the  1940  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  to  the  extent 
necessary  to  permit  mixed  and  shared 
funding,  as  defined  below.  In  addition. 
Applicants  seek  exemption  from  Rule 
6e-2(a)(2)  to  the  extent  necessary  to 
permit  the  assets  of  the  separate 


accounts  of  Safeco  Life  and  First  Safeco 
to  be  derived  from  the  sale  of  both 
scheduled  premium  and  flexiUe 
premium  variable  life  insurance 
contracts. 

Rule  6e-2:  Mixed  and  Shared  Funding 

2.  Rule  6e-2(b)(15)  provides  partial 
exooaptive  relief  from  Sections  9(a). 
13(a).  15(a).  and  15(b)  of  the  1940  Act 
to  separate  accounts  registered  imder 
the  1940  Act  as  imit  investment  trusts 
to  the  extent  necessary  to  offer  and  sell 
scheduled  premiiun  variable  life 
insurance  contracts.  The  relief  provided 
by  the  rule  also  extends  to  a  separate 
account's  investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 

3.  The  exemptions  granted  by  Rule 
6e-2(b)(15)  are  available  only  to  a 
management  investment  company 
underlying  a  separate  account 
("Underlying  Fund")  that  offers  its 
shares  exclusively  to  variable  life 
insurance  separate  accounts  of  a  life 
insurer,  or  of  any  other  affiliated  life 
insurance  company,  issuing  scheduled 
premiiun  variable  life  insiuance 
contracts.  The  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  to  a  separate 
accoimt  issuing  scheduled  prraiium 
variable  life  insurance  contracts  if  the 
Underlying  Fund  also  offers  its  shares  to 
a  separate  account  issuing  variable 
annuity  or  flexible  premiiun  variable 
life  insurance  contracts.  The  use  of  a 
common  Underlying  Fund  as  an 
investment  vehicle  for  both  variable 
annuity  omtracts  and  scheduled  or 
flexible  premium  variable  life  insurance 
contracts  is  refened  to  herein  as  "mixed 
funding." 

4.  Additionally,  the  reUef  granted  by 
Rule  6e-2(b)(15)  is  not  available  to 
separate  accounts  issuing  scheduled 
premium  variable  life  insurance 
contracts  if  the  Underlying  Fund  also 
offers  its  shores  to  unaffiliated  life 
insurance  company  separate  accounts 
funding  Variable  Contracts.  The  use  of 
a  common  fund  as  an  underlying 
investment  vehicle  for  separate  accounts 
of  imaffiliated  insurance  companies  is 
refened  to  herein  as  "shared  ftmding." 
Moreover,  because  the  relief  granted  by 
Rule  6e-2(b)(15)  is  available  only  where 
shares  oiiba  Underlying  Fund  are 
offered  exclusively  to  Separate 
Accounts  of  insurance  companies, 
additional  exemptive  reUef  is  necessary 
if  the  shares  of  the  Trust  also  are  to  be 
sold  to  Qualified  Plans. 

Relief  fx  Separate  Accounts 

5.  Applicants  also  state  that  a  separate 
account  is  el^ttrfe  for  the  relief  granted 
by  Rufe  6e-2(b)(15)  only  if  it  meets  the 
conditiims  of  Rule  6e-2(a)(2),  which 
required  the  assets  of  the  separate 


account  to  be  derived  solely  from  the 
sale  of  variable  life  insurance  contracts 
and  advances  mode  by  the  life  insurer 
in  connection  Mrith  the  operation  of 
such  separate  account.  "Variable  life 
insurance  contracts"  as  defined  by  the 
Rule  6e-2(c)(l)  includes  "scheduled 
premium"  variable  life  insurance 
contracts,  but  not  "flexiUe  premium" 
life  insurance  contracts.  ConsequenUy,  a 
separate  account  that  funds  single 
premium  and  scheduled  premium 
variable  life  insurance  contracts  and 
flexible  premium  life  insurance 
contracts  would  not  be  deemed  to  have 
its  assets  derived  solely  from  the  sale  of 
"variable  life  insurance  contracts." 
Therefore,  the  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  for  a  separate 
account  the  assets  of  which  are  derived 
from  the  sale  of  both  scheduled 
premium  variable  life  insurance 
contracts  and  flexible  premium  variable 
life  insurance  contracts.  Accordingly, 
Applicants  request  exemptive  relief  in 
order  that  the  separate  accoimts  of 
Safeco,  and  First  Safeco  may  be  derived 
from  the  sale  of  both  scheduled 
premium  and  flexible  premium  variable 
Ufe  insurance  contracts. 

Rule6e-3(T) 

6.  Regarding  the  funding  of  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account.  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  bixai  Sections  9(a), 
13(a),  15(a),  and  15(b)  of  the  1940  Act 
This  exemptive  relief  extends  to  a 
separate  account's  investment  adviser, 
principal  underwriter,  and  sponsor  or 
depositor.  These  exemptions  are 
available  only  where  the  Underlying 
Fund  of  the  separate  account  ofiers  its 
shares  "exclusively  to  separate  accoimts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company .  .  .." 
Thoefore.  Rule  6e-3(T)  permits  mixed 
funding  with  respect  to  a  flexible 
premium  variable  life  insurance 
separate  account  sub)ect  to  certain 
conditions.  However,  Rule  6e-3(T)  does 
not  permit  shared  funding  because  the 
reUef  granted  by  Rule  6e-^(T)(b)(15)  is 
not  available  to  a  flexible  premium 
variable  life  insurance  Separate  Account 
that  owns  shares  of  a  management 
company  that  also  ofiiers  its  shares  to 
Separate  Accounts  of  unaffiliated  life 
insurance  companies.  Moreover, 
because  the  relief  afforded  by  Rule  6e- 
3(T)  is  available  only  where  shares  of 
the  Underlying  Fund  are  offered 
exclusively  to  separate  accounts  of 


insurance  companies,  additional  relief 
isnecessary  if  shares  of  the  Trust  also  • 
are  to  be  sold  to  Qualified  Plans. 

Sale  to  Qualified  Plans 

7.  Applicants  state  that  changes  in  the 
tax  law  have  created  the  c^portunity  for 
the  PortoUos  to  increase  their  asset  base 
through  the  sale  of  Portfolio  shares  to 
Qualified  Plans.  Applicants  state  that 
Section  817(h)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  ("Code"), 
imposes  certain  diversification 
standards  on  the  assets  underlying 
Variable  Contracts,  such  as  those  in 
each  Portfolio  of  the  Trust  The  Code 
provides  that  a  variable  contract  shall 
not  be  treated  as  an  annuity  contract  or 
life  insurance  contract  for  any  period  for 
which  the  underlying  assets  are  not  in 
accordance  vnth  regvdations  prescribed 
by  the  Treasury  Department,  adequately 
diversified.  These  diversification 
requirements  are  applied  by  taking  into 
account  the  assets  of  the  underlying 
fund  if  all  the  beneficial  interests  in  the 
Underlying  Fund  are  held  by  certain 
designated  persons.  On  March  2, 1989, 
the  Treasury  Department  issued 
regulations  that  adopted  diversification 
requirements  for  underl3nng  funds. 
Trees.  Reg.  §  1.817-5  (1989).  These 
regulations  provide  that,  in  order  to 
meet  the  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  The 
regulations  do,  however,  contain  certain 
exceptions  to  this  requirement,  one  of 
which  permits  trustee(s)  of  a  qualified 
plan  to  hold  shares  of  an  investment 
company,  the  shares  of  which  also  are 
held  by  Separate  Accounts  of  insurance 
companies,  without  adversely  affecting 
the  status  of  the  investment  company  as 
an  adequately  diversified  underlying 
investment  vehicle  for  Variable 
Contracts  issued  through  such 
segregated  asset  accounts.  Teas.  Reg. 
§1.817^(f)(3)(iii). 

8.  Applicants  state  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  preceded  the  issuance  of 
the  lYeasury  r^ulations  which  made  it 
possible  for  shares  of  an  investment 
company  to  be  held  by  the  trustee(s)  of 
qualified  plans  without  adversely 
affecting  the  ability  of  shares  in  die 
same  investment  company  also  to  be 
held  by  separate  accounts  of  insurance 
companies  in  connection  with  their 
variable  contracts.  Thus,  the  sale  of 
shares  of  the  same  investment  company 
to  Separate  Accounts  and  Qualified 
Plans  could  not  have  been  envisioned  at 
the  time  of  the  adoption  of  Rules  6e- 
2(b)(15)  and  6e-3CT)(b)(15)  given  the 
then  current  tax  law. 
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9.  Moreovar.  Applicutts  assert  that  if 
the  Trust  were  tp  sell  its  shares  cmly  to 
Qualified  Plans,  mo  sassmptive  relief 
would  be  neceseaiv.  .^ipucants  state 
that  none  of  the  teuef  provided  far  in 
Rules  6e>2(b)(19)  snd  ee-SfTMbXlS) 
relates  to  quaMed  plans  w  to 
underlying  fbndf  s  niility  to  sell  its 
shares  to  such  frfans.  It  is  only  because 
the  Separate  Aodounts  invesHng  in  the 
Trust  are  themselves  investment 
companies  whicli  are  rslying  upon 
Rules  6e-2  and  te-SfT)  and  v^iich 
propose  to  have  the  rriief  ccmtinue  in 
place  that  the  Aeplicants  are  applying 
for  the  requesteq  relief. 

(kounds  for  Relief 

10.  Accordingly,  Applicants  aeek  an 
order  under  Se^on  6(c)  of  the  1940 
Act  Section  6(c)|  authorizes  tiie 
Commission  to  ^ant  exemptions  from 
the  provisions  of  the  1940  Act,  and  rules 
thereunder,  if  and  to  the  extent  that  an 
exemption  is  neeessary  or  appropriate 
in  the  puUic  interest  and  consistent 
with  the  protection  of  investtxs  and  the 
purposes  Cdriy  ifitanded  by  the  policy 
and  provisions  df  the  1940  Act 

11.  Section  9(4)  of  the  1940  Act  makes 
it  imlawful  for  any  company  to  serve  as 
an  investment  adviser  to,  or  principal 
underwriter  for,  any  registered  open- 
ended  investment  company  if  an 
affiliated  person  lof  that  company  is 
subject  to  any  disqualification  specified 
in  Secticms  9(a)(i)  or  9(a)(2). 
SulqMragra^  ft)(15)(i)  and  (ii)  of 
Rules  6e-2  and  9e--3(T)  provide 
exemptions  from  Set^on  9(a)  under 
certain  drciunst^nces.  sub|ect  to 
limitations  on  mixed  and  shared 
funding.  The  relief  provided  by 
sul^Mragnmhs  (b)(lS)(i)  of  Rules  6e-2 
and  6e-3rn  pertiits  a  pwson 
disqualified  }mdbr  Secti«i  9(8)  to  serve 
as  an  officer.  dirSotor,  or  employee  of 
the  life  insursr,  4r  any  of  its  ^Uates, 
so  long  as  that  p#rson  does  not 
participate  directly  in  ^  management 
or  administration  of  the  underlying 
fund.  The  relief  provided  by 
subparagraph  (b|(lS)(U)  of  Rules  6e-2 
and  6e-3(T)  perjiits  the  life  insurer  to 
serve  ss  the  underlying  fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  viho  are  ineligible 
pursuant  to  Sectko  9(a)  are 
participating  in  the  management  or 
administration  of  the  fond. 

12.  Applicants  state  that  the  partial 
relief  granted  luxier  subparagraphs 
(bMl5)  of  Rules  $e-2  and  6e-3(T)  from 
the  requirements  of  Section  9(a),  in 
effect,  limits  theimonitoring  of  an 
insurer's  personnel  that  would 
otherwise  be  necessary  to  ensure 
compliance  witl)  Section  9  to  that  which 


is  ai^tropiiate  in  U^  of  the  poBcy  and 
purposes  of  Sectien  9.  Applicants 
submit  dut  Rules  6e-2  and  6»-3(T) 
recogniae  that  it  is  not  necessary  fcir  the 
protection  of  investors  or  for  the 
purposes  of  die  1940  Act  to  apply  the 
provisioos  of  Section  9(a)  to  me  many 
individuals  in  an  insurance  company 
complex,  most  of  whom  typically  will 
have  no  involvement  in  mattere 
pertaining  to  an  investment  company  in 
that  (Hgenization.  Applicants  further 
submit  that  there  is  no  regulatory  reason 
to  apply  the  {Hovisions  of  Section  9(a) 
to  the  many  individuals  in  various 
unaffiliated  Participating  Insurance 
Companies  that  may  utiUze  the 
Portfolios  as  the  funding  medium  for 
Variable  Contracts  because  of  mixed  and 
shared  funding. 

13.  Subparagnphs  (b)(15)(iii)  of  Rules 
6e-2  and  6e-3(T)  provide  partial 
exemptions  frtnn  Section  13(a),  (lS(a), 
and  15(b)  of  the  1940  Act  to  the  extent 
that  those  sections  have  been  deemed  by 
the  Commissicm  to  require  "pass- 
through"  voting  with  reelect  to 
management  investment  company 
shares  held  by  a  separate  account,  to 
permit  the  insurance  company  to 
disregard  the  voting  instructions  of  its 
Variable  Contract  owners  in  certain 
limited  circumstances.  1 

14.  Voting  instructions  may  be 
disregarded  under  siibparagrapbs 
(b)(15)(iii)(A)  of  Rules  6e-2  and  6e-3(T) 
if  they  woiild  cause  the  Underlying 
Fund  to  make,  or  refrain  from  makbig, 
certain  investments  which  would  result 
in  changes  to  the  subclassification  or 
investment  objectives  of  the  Underlying 
Fund,  or  to  approve  or  disapprove  any 
contract  between  a  fimd  and  its 
investment  advisers,  when  required  to 
do  so  by  an  insurance  regulatory 
authority,  subject  to  the  provisions  of 
paragraphs  (b)(5)(i)  and  0>)(7)(il)(A)  of 
each  Rule. 

15.  Under  sulmaragraph  (b)(15)(iii)(B) 
of  Rule  6e-2  and  subparagraph 
(b)(15)(lit)(A)(2)  of  Rule  6e-3(T),  an 
insurance  cranpany  may  disregard 
Variable  Contract  ownen'  votLog 
instructions  if  the  Variable  Contract 
ownere  initiate  any  change  in  the 
Underlying  Fund's  investment 
objectives,  principal  undowriter,  or 
investment  adviser,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  (bH5Kii)  and 
(b)(7)(U)  (B)  and  (C)  of  each  Rule. 

16.  Applicants  further  assert  that  the 
proposed  sale  of  shares  of  the  Trust  to 
Qualified  Plans  does  not  impact  of  the 


*  Applicant*  raquMt  no  relief  for  variable  annuity 
••parata  acoounU  from  tiia  HtaqnallBcatton  or  paaa- 
thiougb  voting  pioviilooa. 


relief  requested.  As  previously  noted. 
Rules  6e-2(b)(15)(iii)  and  6-3(T)(15)(iii) 
permit  an  insurer  to  disregard  Variii>le 
Contract  owmer  voting  instructions  in 
certain  drciunstances.  Offering  shares  of 
the  Trust  to  Qualified  Plans  would  not 
affect  the  circumstances  and  conditions 
undw  which  any  veto  rig^t  would  be 
exercised  by  a  Participating  Insurance 
Company.  Furthermore,  as  stated  above,- 
shares  of  the  Trust  would  be  sold  only 
to  Qualified  Plans  for  which  such  shues 
would  be  held  by  the  trustee(s)  of  sudi 
plans  as  mandated  l^  Section  403(a)  of 
ERISA.  Section  403(a)  provides  that  the 
trustBe(s)  must  have  exclusive  authority 
and  discretion  to  manage  and  control 
the  Qualified  Plan  with  two  exceptions: 
(1)  when  the  Qualified  Plan  expressly 
provides  that  die  trustee(s)  are  subject  to 
the  direction  of  a  named  fiduciary  who 
is  not  a  trustee,  in  which  case  the 
trustee(s)  are  subject  to  proper 
directions  of  such  fiduciary  made  in 
accordance  with  the  terms  of  the 
Qualified  Plan  and  not  contrary  to 
ERISA:  and  (2)  when  the  authority  to 
manage,  acquire,  or  dispose  of  assets  of 
the  Qualified  Plans  is  delegated  to  one 
or  more  investment  managers  imder 
Section  402(c)(3)  of  ERISA.  Unless  one 
of  the  two  exceptions  stated  in  Section 
403(a)  applies.  Qualified  Plan  trustee(s) 
have  the  exclusive  authority  and 
responsibility  for  voting  proxies.  When 
a  named  fidiiciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustee(s) 
or  the  named  fiduciary.  In  any  event. 
Applicants  assert  that  pass-through 
voting  to  the  participants  in  such 
Qualified  Plans  is  not  required  under 
ERISA  or  the  securities  laws. 
Accordingly,  applicants  note  that 
unlike  the  case  with  instirance  company 
separate  accounts,  the  issue  of  the 
resolution  of  material,  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  Qualified  Plans. 

17.  ^plicants  state  that  no  increased 
conflicts  of  interest  would  be  present  by 
the  granting  of  the  rsquerted  relief. 
Applicants  submit  that  shared  funding 
by  unaffiliated  insurance  companies 
does  not  present  any  issues  that  do  not 
already  exist  wha«  a  single  insurance 
company  is  licensed  to  do  business  in 
sevnal  or  all  states.  In  this  regard. 
Applicants  assert  that  a  particular  strte 
insurance  regulatory  body  could  require 
action  that  is  inconsistent  with  the 
requirements  of  other  states  in  which 
the  insurance  Company  offera  its 
Variabfe  Contracts.  Accordingly. 
Applicants  submit  that  the  feet  diat    » 
diffarent  insurers  may  be  domiciled  in 


difiarent  states  does  not  create  a 
significantly  different  at  enlarged 
problem. 

18.  Applicants  state  further  that, 
under  paragraph  (b)(15)  of  Rules  6e-2 
and  6e-3(l^  the  right  of  an  insurance 
company  to  disregard  Variable  Contract 
ownen'  voting  instructions  does  not 
raise  any  issues  different  from  those 
raised  by  the  authority  of  state 
insurance  administratora  over  separate 
accounts,  and  that  affiliation  does  not 
eliminate  the  potential,  if  any,  for 
divergent  judgments  as  to  the 
advisability  or  legality  of  a  change  in 
investment  policies,  principal 
underwriter,  or  investment  adviser. 
Applicants  state  that  the  potential  for 
disagreement  is  limited  by  the 
requirements  in  Rules  6e-2  and  6e-3(T) 
that  the  insurance  company's  disregard 
of  voting  instructions  be  reasonable  and 
based  on  specific  good  faith 
determinations.  If  a  Participating 
Insurance  Company's  decision  to 
disregard  Variable  Contract  oMmere' 
instructians  represents  a  minority 
positi<Mi  or  would  preclude  a  majcnity 
vote  approving  a  particular  change, 
however,  such  Participating  Insurance 
Company  may  be  required,  at  the 
election  of  the  relevant  Portfolio,  to 
withdraw  its  investment  in  that 
Portfolio.  No  charge  or  penalty  will  be 
imposed  as  result  of  such  withdrawal. 

19.  Applicants  submit  that  mixed  and 
shared  funding  should  benefit  Variable 
Contact  ownen  by:  (a)  eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds;  (b)  permitting  the  expansion  of 
the  variety  of  funding  options  available 
under  existing  Variable  Contracts:  and 
(c)  encouraging  more  insurance 
companies  to  offer  Variable  Contracts, 
resmting  in  increased  competition  with 
respect  to  both  variable  contract  design 
and  pricing,  which  can  be  expected  to 
resuh  in  more  product  variation  and 
tower  charges. 

20.  AppBcants  state  that  there  is  no 
reason  why  the  investment  policies  of 
the  Portfolios  with  mixed  funding 
would  or  should  be  materially  different 
from  what  they  would  or  shotild  be  if 
the  PortfoUos  funded  only  variable 
annxiity  contracts  or  variable  life 
insurance  policies.  Each  type  of 
insurance  product  is  designed  as  a  long- 
term  investment  program.  Moreover, 
Applicants  assert  that  the  Portfolios  will 
continue  to  be  managed  in  an  attempt  to 
achieve  their  investment  objectives,  and 
not  to  fevor  any  particular  Participating 
Insurance  Company  or  type  of  insurance 
product.  Applicants  therefore  argue  that 
there  is  no  reason  to  believe  that 
conflicts  of  interest  would  result  from 
mixed  funding. 


21.  In  addition.  Applicants  assert  that 
the  sale  of  shares  of  the  Trust  to 
Qualified  Plans  will  not  increase  the 
potential  for  material,  irreconcilable 
conflicts  of  interest  between  or  among 
different  tjrpes  of  investon.  Section  817 
is  the  only  section  in  the  Code  where 
separate  accoimts  are  discussed.  Section 
817(h)  of  the  Code  imposes  certain 
divenification  standards  on  Underlying 
Fimds  of  Variable  Contracts.  Treasury 
regulation  1.817-5(f)(3)(ui)  specifically 
permits  "qtialified  pension  or  retirement 
plans"  and  Separate  Accoimts  to  share 
the  same  Underljring  Fund.  Applicants, 
therefore,  have  concluded  that  neither 
the  Code,  nor  the  Treasury  regulations 
or  revenue  rulings  theretmder,  present 
any  inherent  conflicts  of  interest 
between  or  among  Qualified  Plan 
participants  and  Variable  Contract 
ownen  if  Qualified  Plans  and  the 
Separate  Accounts  of  Variable  Contracts 
all  invest  in  the  same  Underlying  Fund. 

22.  Applicants  assert  that  white  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  Variable 
Contracts  and  Qualified  Plans,  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are 
made,  and  the  Separate  Account  or  the 
Qualified  Plan  is  imable  to  net  purchase 
payments  to  make  the  distributions,  the 
Separate  Account  or  the  Qualified  Plan 
will  redeem  shares  of  the  Portfolios  at 
their  respective  net  asset  value.  The 
Qualified  Plan  then  will  make 
distributions  in  accordance  with  the 
terms  of  the  Variable  Contract. 

23.  With  respect  to  voting  rights, 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
rights  to  Variable  Contract  ownen  and 
participants  in  the  Qualified  Plans.  In 
connection  with  any  meeting  of 
shareholden.  the  Trust  will  inform  each 
shareholder,  including  each  Separate 
Account  and  Qualified  Plan,  of  the 
information  necessary  for  the  meeting, 
including  their  respective  share  of 
ownership  in  the  respective  portfolios  of 
the  Trust.  A  PartidpatiDg  Insurance 
Company  will  solicit  voting  instructions 
in  accordance  with  the  "pass-through" 
voting  requirement.  Qualified  Plans  and 
Separate  Accounts  will  each  have  the 
opportunity  to  exercise  voting  rights 
with  respect  to  their  shares  in  the 
Portfolios  of  the  Trust,  although  only 
the  Separate  Accounts  are  required  to 
pass  through  their  vote  to  Contract 
ownen.  The  voting  rights  provided  to 
Qualified  Plans  with  respect  to  shares  of 
the  Trust  would  be  no  different  from  the 
voting  rights  that  are  provided  to 
Qualified  Plans  with  respect  to  shares  of 
mutual  fonds  sold  to  the  general  public. 

24.  Applicants  argue  that  the  abiUty  of 
the  Portfolios  to  sell  their  shares  directly 


to  Qualified  Plans  does  not  create  a 
"senior  security"  as  defined  by  Section 
18(g)  of  the  1940  Act.  As  noted  above, 
regardless  of  the  rights  and  benefits  of 
participants  under  Qualified  Plans,  or 
Variable  Contract  ownen  under 
Variable  Contracts,  the  Qualified  Plans 
and  the  Separate  Accounts  have  rights 
only  with  respect  to  their  respective 
shares  of  the  Portfolio.  They  can  only 
redeem  such  shares  at  their  net  asset 
value.  No  shareholder  of  the  Portfolios 
has  any  preference  over  any  other 
shareholder  with  respect  to  distribution 
of  assets  or  payment  of  dividends. 
AppUcants  state  that  in  absence  of  an 
exemption  form  Section  18(f),  all  shares 
of  the  Trust  that  will  be  sold  to  Separate 
Accounts  or  Qualified  Plans  will  be  of 
the  same  class  of  shares. 

25.  Applicants  have  determined  that 
no  conflicts  of  interest  exist  between  the 
Variable  Contract  owners  of  the 
Separate  Accoimts  and  Qualified  Plan 
participants  with  respect  to  the  state 
insurance  commissionen'  veto  powere 
over  investment  objectives.  The  basic 
premise  of  corporate  democracy  and 
shareholder  voting  is  that  not  all 
shareholden  may  agree  with  a 
particular  proposal.  The  state  insurance 
commissionen  have  been  given  the  veto 
power  in  recognition  of  the  fact  the 
insurance  companies  usually  cannot 
simply  redeem  their  separate  accounts 
out  of  one  fund  and  invest  in  another 
fund.  Generally,  time-consimiing, 
complex  transactions  must  be 
undertaken  to  accomplish  such 
redemptions  and  transfers.  Conversely, 
the  trustee(s)  of  Qualified  Plans  or  the 
participants  in  participant-directed 
Qualified  Plans  could  make  the  decision 
quickly  and  could  implement  the 
redemption  of  their  shares  from  the 
Portfolios  and  reinvest  in  another 
funding  vehicle  without  the  same 
regulatory  impediments  or,  as  is  Jie 
case  with  most  Qualified  Plans,  even 
hold  cash  pending  suitable  investment. 

26.  Appucants  state  that  they  do  not 
see  any  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interests  of  participants  imder  the 
QuaUfied  Plans  and  Variable  Contract 
ownen  of  the  Separate  Accounts  from 
possible  foture  changes  in  the  federal 
tax  laws  than  that  which  already  exists 
between  Variable  Contract  ownen. 

27.  Applicants  assert  that  no  policy 
reasons  justify  prohibiting  a  separate 
account  funding  scheduled  and  flexible 
variable  life  insurance  contracts  form 
relying  on  rule  6e-2.  The  interests  of 
scheduled  premium  variable  life 
Contract  ownen  and  flexible  premium 
Variable  Contract  ownen  and  the 
regulatory  frameworks  of  rules  6e-2  and 
6e-3(T)  are  suffidentiy  parallel  that  the 
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use  of  the  same  aeparata  account  to  fund 
both  tvpaa  of  contiacts  should  not 
prefuaioe  the  owners  of  any  ccmtracts. 

28.  Applicantf  also  asaart  that  the 
raqueated  relief  is  apfiropriate  and  in 
the  public  intevast  because  the  relief 
will  prtanote  competitivenesa  in  the 
vaiiaole  lifs  insitranoe  madceL  Various 
bctoEs  have  limited  the  number  of 
insurance  companies  thi^  offer  Variable 
Contracts.  Theaa  factors  include  the 
coats  of  organizitig  md  operating  a 
funding  miedium.  the  lack  of  expertise 
with  reoMct  to  ifivestment  management, 
and  the  lack  of  name  recognition  by  the 
public  of  certain  insurers  as  investment 
experts  to  whon^  the  public  faels 
comfQrtable  entr^iating  their  investment 
dollars.  Applicants  argue  that  use  of 
Pcotfolioa  as  cannon  investment 
vehicles  for  Variable  Contracts  helps  to 
alleviate  these  concerns  because 
Participating  InKirance  Companies 
benefit  not  coily^tnn  the  investment 
and  administratiire  expertise  of  the 
Trust's  investment  adviser,  but  abo 
from  the  coat  eCEIciencies  and 
investment  flexi^ty  afforded  by  a  large 
pool  of  funds.  M^ldng  the  Portfolios 
available  for  mi;^  and  shared  funding 
may  encourage  i^ore  insurance 
companies  to  offcr  Variable  ContracU 
and,  accordingly;  could  result  in 
incraaaed  oompe^itian  with  respect  to 
both  Variable  Co^itract  design  and 
pricing,  whidi  c«n  be  expected  to  result 
in  more  product  Irariation  and  lown 
charges,  ^fixed  atid  shared  fonding  also 
wouM  benefit  Variable  Contract  owners 
by  eliminating  a  pignificant  partimi  of 
the  coats  of  estafalijdiing  and 
administering  separate  mutual  funds. 
Furthennore,  Applicants  asseri  that  the 
sale  of  shares  of  the  Trust  to  Qualified 
Plans,  in  addition  to  Separate  Accounts 
of  Participating  ftisiiranoB  Companies, 
would  result  in  an  increased  amount  of 
assets  available  for  investment  by  the 
ThisL  This  may  benefit  Variable 
Contract  ownoers  by  promoting 
economies  of  so^e,  by  permitting 
increeae  safety  of  investments  through 
greater  diverrification,  and  by  making 
the  addition  of  n^  Portfolioe  more 
fBaaible. 

^vUcams*  Coniitiiiiis 

The  Applicant!  have  consented  to  the 
following  conditions: 

1.  A  m^ority  of  the  Board  of  the  Trust 
("Board")  shall  cimsist  of  persons  who 
are  not  "interested  persons"  of  the  Trust 
as  defined  bytoction  2(aKl9)  of  the 
1940  Act  and  rul#s  thereunder,  and  as 
modified  by  any  applicable  orders  of  the 
Commission,  except  dxat,  if  this 
conditioii  is  not  Qiet  by  reason  of  death, 
disqualification,  pt  bona  fide  resignation 
of  any  (ttiectar(ak  then  the  operation  of 


this  conditions  shall  be  suspended:  (i) 
for  a  period  of  45  dqrs,  if  the  vacancy 
or  vacancies  may  be  filled  by  the  Board; 
(ii)  for  a  period  of  60  days,  if  a  vote  of 
shareholders  is  required  to  fill  tlw 
vacancy  at  vacancies;  at  (iii)  foe  such 
longer  period  as  the  CommieeicHi  may 
prescribe  by  order  upon  i^lication. 

2.  The  Board  will  monitcv  the 
Portfolioa  for  the  eodstenoe  of  any 
mataiial  irreconcilabte  conflict  between 
the  intoests  of  the  Variable  Contract 
owners  of  all  Separate  Accounts 
investing  in  any  of  the  Portfolios.  A 
material  inecondlaMe  conflict  may 
arise  for  a  variety  of  reesons,  including: 
(a)  state  insurance  r^ulatory  authority 
action;  (b)  a  change  in  applicable  foderal 
or  state  insurance,  tax,  or  securities  laws 
or  regulations,  or  a  public  ruling,  private 
letter  ndiog,  no-action  or  int«pretive 
letter,  or  any  similar  action  ^ 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding:  (d)  the  manner  in  which  the 
investments  of  a  Portfolio  are  being 
managed;  (e)  a  difference  among  voting 
inatructiims  given  by  Variable  Contract 
owners;  or  (f)  a  decision  by  a 
Participating  Insurance  Compeny  to 
disregard  Variable  Contract  owners' 
votiiwinstructioos. 

3.  FartiGipating  Insurance  f^mpnnioff 
and  Asset  Manager  (or  any  other 
investment  manager  of  the  Trust)  and 
any  Qualified  PLua  that  executes  a  fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  assets 
of  any  underlying  Portfolio  of  the  Trust 
("Participants")  will  report  any 
potential  or  existing  conflicts,  of  which 
they  beoMne  aware,  to  the  Board. 
Participants  will  be  obligated  to  assist 
the  Board  in  carrying  out  its 
responsibilities  under  theae  conditicms 
by  providing  the  Board  with  all 
information  reaaon^ly  necessary  for  it 
to  amsider  my  issues  raised.  This 
resp<nisiUlity  includes,  but  is  not 
limited  to,  an  obligation  by  eadi 
Participant  to  infnm  the  Board 
whenever  Variable  Conteact  owners'  cv 
Plan  participants'  voting  instructions 
are  disregarded.  The  respnnaibility  to 
report  sudi  infionnatiaii  and  convicts 
and  to  asaiat  the  Board  will  be  a 
contractual  obligation  of  all  Participants 
investing  in  a  Portfolio  tmder  their 
particips^on  agreements,  and  those 
participation  agreements  shall  provide 
that  such  responsibilities  will  be  earned 
out  with  a  view  only  to  theintoesta  of 
the  Variable  Contract  owners  or  Plan 
participants. 

4.  If  a  majority  of  the  Board,  or  a 
majority  of  the  independent  trustees  of 
the  Board  ("Independent  Trustees"), 
detennine  that  a  material  irreamcilable 


omflict  exists,  the  relevant  Participant 
shall,  at  its  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  Independent  Trustees), 
tdce  whatever  steps  are  necessaty  to 
remedy  or  elimimte  the  irreconcilable 
material  conflict,  up  to  and  including; 
(a)  withdrawing  the  assets  allocable  to 
scune  or  all  of  the  SeparBte  Accounts  or 
Plans,  as  appropriate,  frran  the 
Portfi^os  and  reinvesting  those  assets 
in  a  different  investment  mediiun 
(including  another  AppUcant,  if  any)  or 
submitting  the  question  whether  siidi 
segregation  should  be  implemented  to  a 
vote  of  all  affected  Variable  Contract 
owners  or  Plan  participants  and,  as 
appropriate,  segregatii^  the  assets  of 
any  appropriate  group  (/.e.,  annuity 
contract  owners,  life  insurance  contract 
owners.  Variable  Contract  owners,  or 
Plan  participants)  that  votea  in  favor  of 
such  segregation,  or  offering  to  the 
affected  Variable  Contract  owners  or 
Plan  participants,  as  appropriate  the 
option  of  malrtng  gudi  a  change;  and  (b) 
establishing  a  new  legisterBd 
management  investment  compeny  or 
managed  separate  account  If  a  material 
inecoDcilable  conflict  ariaes  because  of 
a  Participant's  decision  to  disregard 
Variable  Contract  owners'  <v  Plan 
participants'  voting  instrucdons,  and 
that  decision  represmts  a  minority 
position  or  would  preclude  a  majority 
vote,  the  Participant  may  be  reqidred,  at 
the  elecUon  of  the  relevant  Portfolio,  to 
withdraw  its  Separate  Account's 
Investment  therein,  and  no  charge  or 
penalty  will  be  imposed  as  a  resuh  of 
such  withdrawal.  The  responsiUlity  to 
take  remedial  action  in  the  event  of  a 
deteiminatimi  by  the  Board  that  an 
irreconcilable  material  conflict  exists 
and  to  bear  the  cost  of  such  remedial 
action  shall  be  a  contractual  obligation 
of  all  Participants  under  their 
participation  agreements  governing 
participation  in  the  Portfolios  and  theae 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
Variable  Contract  owners  or  Plan 
participants. 

For  purposes  of  this  condition,  a 
majority  of  Independent  Trustees  shall 
determine  whether  or  not  any  propoaed 
action  adequately  remedies  any 
irreconcilable  m^erial  conflict,  butin 
no  ev«it  will  the  Trust  or  Aaaet 
Manager  be  required  to  establi^  a  new 
funding  medium  for  any  Variable 
Contract  or  Plan  investment  No 
Paitidpant  diaU  be  required  by^hia    ^ 
condition  tn  ti«t«Mii>h  «  now  ftinHtng  . 

medium  for  any  Variable  Contract  or 
Plan  investmoit  if  an  offer  to  do  so  has 
been  declined  by  a  vote  of  a  majority  of 
Variable  Contract  owners  materially 
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affected  by  the  irreconcilable  material 
conflict. 

5.  The  determination  by  the  Board  of 
the  existence  of  an  irreconcilable 
material  conflict  and  its  implications 
shall  be  made  known  prtunptly  in 
writing  to  all  Participants. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Variable  Contract 
owners  so  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  variable  contract  owners. 
Accordingly,  Participating  Insurance 
Companies  will  vote  shares  of  a 
Portfolio  held  in  their  Separate 
Accounts  in  a  manner  consistent  with 
timely  voting  instructions  received  from 
Variable  Contract  owners.  Each 
Participating  Insurance  Company  also 
will  vote  share  of  a  Portfolio  held  in  its 
Separate  Accounts  for  which  no  timely 
voting  instructions  from  Variable 
Contract  owners  are  received,  as  well  as 
shares  it  owns,  in  the  same  proportion 
as  those  shares  for  which  voting 
instructions  are  received.  Participating 
Insurance  Companies  shall  be 
responsible  for  assuring  that  each  of 
their  Separate  Accounts  participating  in 
a  Portfolio  calculates  voting  privileges 
in  a  manner  consistent  with  other 
Participating  Insurance  Ccmipanies.  The 
obligation  to  caloilate  voting  privileges 
in  a  manner  consistent  with  all  other 
Separate  Accounts  investing  in  a 
Portfolio  shall  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  participation 
agreements. 

7.  The  Trust  will  notify  all 
Participants  that  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate.  The 
Trust  shall  disclose  in  its  Prospectiis 
that:  (a)  its  shares  may  be  offered  to 
insxuance  company  Separate  Accounts 
that  fund  Variable  Contracts  of 
Participating  Insurance  Comp>anies  that 
may  or  may  not  be  affiliated  with  one 
another,  and  to  Qualified  Plans;  (b) 
because  of  differences  of  tax  treatment 
or  other  considerations,  the  interests  of 
various  Variable  Contract  owners  and 
Qualified  Plan  participants  might  at 
some  time  be  in  conflict;  and  (c)  the 
Board  will  monitor  for  any  material 
conflicts  and  determine  what  action,  if 
any,  should  be  taken. 

8.  All  reports  received  by  the  Board 
regarding  potential  or  existing  conflicts, 
and  all  action  of  the  Board  with  respect 
to  determining  the  existence  of  a 
conflict,  notifying  Participants  of  a 
conflict,  and  determining  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
or  other  appropriate  records,  and  such 


minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

9.  If  and  to  the  extent  Rule  6e-2  or 
Rule  6e-3(T)  are  amended,  or  Rule  6e- 
3  is  adopted,  to  provided  exemptive 
relief  from  any  provision  of  the  1940 
Act  or  the  rules  thereunder  with  respect 
to  mixed  and  shared  funding  on  terms 
and  conditions  materially  different  from 
any  exemptions  granted  in  the  order 
requested,  then  the  Portfolios  and/or  the 
Participants,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rule  6e-2  and  Rule  6e- 
3(T),  as  amended,  and  Rule  6e-3,  as 
adopted,  to  the  extend  such  rules  are 
applicable. 

10.  The  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
Trust),  and,  in  particular,  the  Trust  will 
provide  for  meetings  as  required  by 
applicable  State  law  or  the  Act, 
including  Section  16(c)  of  the  1940  Act 
(although  the  Trust  is  not  one  of  the 
trusts  described  in  that  section)  as  well 
as  with  Section  16(a)  and,  if  and  when 
applicable,  Section  16(b).  Further,  each 
Portfolio  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
and  with  whatever  rules  the 
Commission  may  adopt  with  respect 
thereto. 

11.  The  Participants  shall,  at  least 
annually,  submit  to  the  Board  such 
reports,  materials  or  data  as  the  Board 
may  reasonably  request  so  that  the 
Board  may  fully  carry  out  the 
obligations  imposed  upon  it  by  these 
stat^  conditions,  and  said  reports, 
materials,  and  data  shall  be  submitted 
more  frequently  if  deemed  appropriate 
by  the  Board,  llie  obligations  of  the 
Participants  to  provide  these  reports, 
materials,  and  data  upon  reasonable 
request  of  the  Board  shall  be  a 
contractual  obligation  of  all  Participants 
under  their  participation  agreements. 

12.  If  a  Qualified  Plan  becomes  an 
owner  of  ten  percent  or  more  of  the 
assets  of  a  Portfolio,  such  Qualified  Plan 
will  execute  a  fund  participation 
agreement  with  the  Trust  on  the  behalf 
of  such  Portfolio.  A  Qualified  Plan  shall 
execute  an  application  containing  an 
acknowledgement  of  this  condition 
upon  such  Qualified  Plan's  initial 
purchase  of  the  shares  of  any  Portfolio. 

Conclusion 

For  the  reasons  stated  above, 
Applicants  assert  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  Section  6(c),  are 


appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  95-31238  Filed  12-22-95;  8:45  am) 
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[ReteMS  No.  34-M601:  FHe  No.  SR-PHLX- 
95-39] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Increasing  the  Maximum 
Size  of  OfMons  Orders  Eligible  for 
Automatic  Execution 

December  18, 1995. 

On  August  21. 1995.  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),!  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
increase  the  maximum  automatic 
execution  ("AUTO-X")  order  size 
eligibility  for  public  customer  market 
and  marketable  limit  orders  for  all 
equity  and  index  options  from  25 
contracts  to  50  contracts. 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  on  September  26, 
1995.'  No  comments  were  received  on 
the  proposal.* 

Generally,  public  customer  market 
and  marketable  limit  orders  for  up  to  25 
option  contracts  are  eligible  for 
execution  through  the  AUTO-X  feature 
of  AUTOM.*  The  PHLX  proposes  to 


'  15  U.S.C  78«(b)(l)  (1988). 

» 17  CFK  240.19b-4  (1994). 

>  See  Securities  Exchange  Act  Release  No.  36248 
(Septembw  19, 1995).  60  FR  49653. 

<  On  December  13, 1995.  the  PHLX  submitted  • 
letter  indicating  that  the  Exchange's  Automated 
Options  Market  ("AUTOM")  system  and  AUTO-X 
have  sufficient  capacity  to  accommodate  the 
proposed  rule  change.  Specifically,  the  PHLX  states 
that  its  equity  and  index  option  trading  floor 
currently  trades  approximately  75.000  contracts  per 
day;  a  snMll  percentage  of  those  orders  are  filled 
through  AUTO-X.  According  to  the  PHLX.  AUTOM 
currently  is  approximately  30%  utilized  during 
peak  market  activity  and  can  easily  support  any 
additional  volume  associated  with  the  proposal.  See 
Letter  from  William  H.  Morgan,  Vice  President, 
Trading  Systems,  PHLX.  lo  Michael  Walinskas. 
Branch  Chief.  Office  of  Market  Supervision. 
Commiasion,  dated  December  12, 1995  ("December 
12  Letter"). 

»  See  Securities  Exchange  Act  Release  No.  32906 
(September  15, 1993),  58  FR  49345  (September  22. 

Conlinusd 
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I  the  maximuiii  AUTOX  order 
I  aligifaility  fat  public  customer 
market  and  marketable  limit  orders  for 
aU  equity  and  index  atptiaat  from  25 
contracts  to  50  contracts.  Under  the 
proposal.  50  contiacts  represents  the 
maximum  size  ofja  permissible  AUTO- 
X  order,  which  a  determined  by  the 
specialist  in  that  optiim.  Consistent  with 
the  PHLX's  10-up  rule.*  the  minimum 
size  of  the  Exchmige's  AUTOX 
guarantee  is  10  oqntracts. 

AUTCHbi,  whick  has  operated  on  a 
jrilot  basis  since  1986  aBd  was  most 
recently  extended  through  December  31, 
1996.'  is  the  PHLX's  electronic  order 


1*93)  (ante  apptovlM  nk  No.  SR-I>HLX-8»-38). 
For  USTOP  UiataMUKlrnnr>«|itiona,  public 
mrtnmw  UMckt  wid  MrkHrith  Unit  owfaw  far  up 
to  SO  coolncis  an  aligbi*  for  AUTO-X  Sm 
SwarMM  ftKhu^i  At«  RriHM  No.  3S7tl  (May 
30. 1908).  oe  Fit  aeisi  Ohm  r.  IOOB)  PUa  No.  SR- 
PHUC-OS-20).  Ordm  for  up  to  900  oonlncla  MM 
•Ugibla  for  AUTOM.  ^  Sacnitiaa  BwiMi«a  Act 
Halaaaa  Na  397S2  0»l^  30. 1005).  ao  FR  30136 
QaiM  7. 109S)  (ontar  appnviag  PUa  Na  SR-PHLX- 
08-30). 

•  Saa  PHLX  Rida  teista).  "Siaa  of  BU/Offar  and 
10-«pG«HUlaaL'' 

^5*aSacMMaaaic^iy  Act  RalaMaNa  30502 
(Dwambw  13. 1008)  (^rdar  anpnTiBg  Fib  No.  SR- 
PHLX-OS-70).  Sto  ate  Sacwtttea  Bxchai^  Act 
Ralaaaa  Noa.  2S5«e  (l4(di  31.  lOOS).  53  FR 11300 
(April  0. 1000)  (ante  ippnvlBg  AUTOM  oo  a  pilot 
baaia):  asaOS  0«na  3041000),  53  FR  2SS03  (a(d« 
appmvii«  Ftk  No.  SRfrPHLX-00-23,  amandin* 
Irilot  tbro^  DaoanibOr  31.  IMO):  30354  (Dacamfaar 
13. 100^  53  FR5118S  (ante  upra«ii«  Fib  Na 
SR-mX-OO-sa.  «cl«idlng  piMt  pncMB  tiwMob 
)ana  30. 1000);  305X2  (Fafaniary  S.  1000).  54  FR 
0405  (ante  appravii^FUa  No.  8R  WILX-00-t. 
artamHi^  pilot  tbioi^  DaranAar  31. 1000):  27500 
Qanaaty  0. 1000)  59  Ff  1751  (offteappcoTiiv  FUa 
No.  SR-mj(-00-03.  iHlandiai  pilot  thrai^  luna 
30. 1000);  20029  (Ny  ftO,  100^  59  FR  31274  (otdar 
appravlm  Fik  fto.  8RfraLX-0»-ia.  oKteidiiV 
|rite  thnN«h  DaoamNr  31. 1000):  20078  (Maich  15. 
1001).  SO  FR  12080  (owte  oppnviiK  FUa  Na  SR- 
FHLX-00-34).  adaadiag  pllat  tlm^  Dacaaobor 
31, 100t);20037  (OdoterlO.  lOOlX  50  FR  30490 
(otdv  oppaoriai  FOa  fio.  SR-n&X-Oe-OS. 
a^fwiiin  plte  tteoorii  nirMbw  31. 1003);  and 
33405  (DHanfaK  30.  loos),  90  FR  700  (ante 
qipraviag  FOa  Na  SRI^nflJ(-00-S7.  atfaodlng 
pUol  tlBMih  naraHili<r  31. 1004):  39183  (Dacambar 
30. 1004).  00  FR  2420Daattary  0. 1005)  (ante 
oppravii^FUa  Na  SR^^HX-OO-M.  adooding 
pilot  ttew^  Dacanbtr  31, 1005);  20002 
(SaplM^bar  0, 1001).  a  FR  40010  (ardw  approfviiig 
FUa  Na  SR^WJC-01t41.  panoitting  AUTO-X 
onlaaa  np  to  20  ooliatta  in  Ouiaoall  optteia  only): 
20037  (Octobac  IS,  lO&l),  90  FR  99140  (Octobar  24, 
1991)  (ante  mronrii^  FUa  Na  SR-FBLX-OS-SS. 
InrTiaaInt  AOTO-X  n  aquity  optiona  to  20 
ooolzacta):  33409  (Daiiaabar  30. 1903).  90  FR  700 
(ante  approviiv  FUa  Ho.  SR-FHLX-03-57. 
osdanding  pilot  UkooA  Dacaoibar  31. 1004):  34020 
(Octobar  31. 1004).  5oIfR  95510  (Novaobw  7, 1004) 
(FUa  Na  SR-PHLX-ef-M.  oo«Ufyii«  uaa  of 
AUTOM  te  indax  op^na);  35001  (April  13, 100S), 
ao  FR  10818  (FUa  No.;SR-PHLX-05-18.  codifyii« 
tba  naa  of  AUTOM  Co^  oariain  ante  typaa);  38429 
(Octobv  27.  lOOS).  BdFR  55874  (Novaobar  3, 1995) 
(FUaNg  SR^mUC-OI-SS,  aUotring  brokarnlaalar 
USTOP  100  Indaoc  opiioa  anion  to  ba  loutad 
thnm^  AUTOM):  aii4  30407  (Novambar  8, 1995). 
80  FR  57815  (Novamter  16, 1995)  (ante  approring 
FUa  Na  SR-PHLX-O^-SS.Umiting  AUTO-X  tor 
National  OvarHliaO>9ntar  btdooc  Optiona  to  tariaa 
wtaKa  tba  bid  U  SIO  (V  tea). 


routing,  delivery,  Kcecution  and 
reporting  aystem  for  equiW  and  index 
options.  AUTC^  is  an  online  sjrstem 
that  allows  electronics  delivery  of 
options  orders  from  member  firms 
directly  to  the  appropriate  specialist  on 
the  Exchange's  trading  floor. 

In  1990,  AUTO-X  was  approved  as 
part  of  the  AUTQM  pilot  program." 
AUTO-X  orders  are  executed 
automatically  at  the  disseminated 
quotation  price  on  the  Exchange  and 
reported  to  the  miginating  firm.  Orders 
that  are  not  eligible  for  AUTO-X  are 
handled  manually  by  the  roedalist 

The  PHLX  believes  that  the  proposal 
should  improve  the  AUTCM  system  by 
offiering  the  benefits  of  AUTO-X, 
inrhMJing  pnunpt  and  efficient 
automatic  executions  at  the  di^layed 
price,  to  additiooal  customer  ardors. 
Tlie  Exchange  states  that  the  proposed 
AUTO-X  increase  from  a  maximum  of 
25  to  50  contracts  is  in  line  with  prior 
dianoos.  For  example,  the  PHLX  notes 
that  the  Conunission  previously  has 
approved  other  PHLX  proposals  to 
increase  the  imnrimnm  AUTO-X 
contract  size  limit.*  .....  , 

Further,  the  Exchange  beUeveo  mat  It 
is  appropriate  to  pomit  auttmiatic 
executions  of  option  orders  up  to  50 
contracts  for  several  reasons.  First,  the 
PHJC  st^es  tiiat  AUTO-X  orders, 
ahhou^  immediately  repented  with  the 
best  bid/offer  as  die  exepution  price, 
may  be  subject  to  price  improvement  by 
the  specialist,  if  a  better  bid/offor  is 
available.  For  example,  a  sii^erior 
Registered  Ctetiens  Trader  ("ROT")  bid/ 
ofhr  eptablished  immediately  prior  to 
the  receipt  (rfan  AUTO-X  order  may 
not  be  disseminated  in  time  to  be 
Bsatched  with  the  AUTO-X  order 
electranfcaUy  but  the  superior  bid/oSar 
may  be  matdied  with  the  AUTO-X 
(ndiar  through  manual  intovention  by 
the  spedalistio 

Second,  the  PHLX  notes  that 
Exchange  rules  and  policies  contain 
safeguanb  designed  to  protect 
customeis.  as  %veU  as  ROTs  and 
specialists,  in  the  event  quotations  are 
not  up-to-date,  not  disoaninating,  or 
otherwise  malfunctioning.  For  example, 
in  extraordinary  (fast)  market 
conditions,  quotations  are  diso«ninated 


■Saa  Sacwitiaa  Bxcbanga  Act  Ralaaaa  Na  27500 
Oanuaiy  0. 1000),  95  FR  1751  Ouinaiy  18. 1990) 
(ante  approving  FUa  No.  SR-PHLX-89-03).  In 
1991.  tbaCoaniaaion  ^>provad  a  PHLX  piopoaal 
to  axtand  AUTO-X  to  all  aquity  optiona.  Saa 
Sacuritiaa  Bxcbaage  Act  Ralaaaa  Na  28978  (March 
15. 1991).  58  FR  12050  (March  21. 1991)  (onte 
approving  FUa  No.  SR-4'HLX-90-34). 

*  Sob.  e.g.,  Sacuritiaa  Exchonga  Act  Relaote  No. 
29637,  tupia  nota  7. 

"But  aoa nota  14  and  accompanying  t«xt 
regarding  tha  proviaion  of  meaningful  opportunity 
tor  prica  improvamanL 


with  an  "F"  once  the  10-up  guarantee 
on  screen  maricets  is  suspended 
pursuant  to  Option  Floor  Procedure 
Advice  ("Advice")  F-10,  "Extraordinary 
Maricet  Qmditions  (Fast  Maricets)."  *  In 
addition.  Advice  A-13,  "Auto 
Execution  Engagement/Disengagement 
Responsibility,"  allowrs  a  specialist  to 
disengage  AUTO-X  in  extraordinary 
dicum^ances,  upon  approval  by  two 
floor  (^Bdals.  The  PHLX  believes  that 
these  provisions  serve  to  protect  the 
integrity  of  AUTO-X  by  preventing 
inaccurate  executians. 

Third,  the  Exchange  notes  diat 
specialists  have  the  flexibility  to  ^ 
mtablish  the  AUTO-X  guarantee  size  for 
eadi  option  up  to  the  maximum 
pormiseiWe  abse.  In  addition,  the 
Exdiange's  "Wheel"  for  elet^ronically 
assigning  AUTO-X  participation 
(although  not  yet  operational)  is 
vtduntary  for  ROTs  and  will  provida 
executions  in  10-lot  increments.^'  Thus, 
the  PHLX  believes  that  increasing  the 
maximum  AUTO-X  order  size  up  to  50 
contracts  does  not  raise  financdal 
viability  ctmceias  because  ROTs  can 
dioose  whether  to  participate  on  the 
Wheel  and  because  the  Wheel  assigns 
orders  in  10-fot  inoements.  With 
respect  to  the  financial  integrity  of 
PHLX  qMdalists  and  ROTs,  the 
Exchange  notes  that  it  monitors 
compliance  with  PHLX  Rules  703, 
"Financial  Reopensttrility  and 
Reporting,"  and  722,  "Margin 
Accounts,"  on  a  regular  basis. 

The  PffiJC  behoves  that  the  proposal 
is  coasiatent  vrith  Section  6(b)  af  the 
Act,  in  general,  and,  in  particular,  with 
Section  6fbMS),  in  ^t  it  is  designed  to 
promote  just  and  equit^le  principles  of 
trade  and  to  prevmit  fraudment  and 
numipulative  acts  and  jnactices.  as  well 
as  to  imilectinvestors  and  the  public 
interests,  by  extending  the  benefits  of 
AUTO-X  to  a  larger  number  of  customer 
orders. 

The  Cranmission  finds  that  the 
proposed  rule  change  is  consistent  with 


"Undar  Advica  F-10,  whan  a  fMt  markat  ia  in 
etfM:t,  diaplayad  optiona  quotaa  are  not  Brm  and  tha 
10.|ip  guaiantaa  ia  not  applicAla,  although 
apacialiata  and  trading  ciowda  ara  raquirad  to  uaa 
boat  afitarta  to  updata  quote  and  fiU  incoming 
ordora  in  acooidanoa  with  tha  10-iq>  nda. 

"Tha  Whaal  ia  an  automatad  machanlam  te 
aaaigning  apadaUats  and  ItOTa,  on  a  rotating  baaia. 
aa  contia«de  participants  for  AUTO-X  ordara. 
Spacialiata  moat  participata  on  tha  Whaal  and  ROTa 
may  participata  on  Aa  Whael  in  aialgnad  liooea.  On 
the  Whaal,  tha  apadoliat  fooaivea  tha  first 
aaaignment  of  tradea  tot  tha  day  in  each  teapactiva 
optioa  Theraaftar,  tha  Wheel  aaaigna  tradea  to 
ROTa  in  an  order  atandardiaed  te  that  day  on  a 
random  baaia.  Each  10  lot  or  order  (wfaichevar  ia 
■naUer)  conatitutaa  an  aaa^nment  Soa  Socuritiae 
Rxrhanga  Act  Ralaeae  No.  35033  (November  30, 
1994),  59  FR  631S2  (December  7. 10&4)  (order     ' 
-approving  FUa  No.  SR-4'HLX-94-32). 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  naticmal  securities 
exchange  and,  in  particular,  the 
requirements  of  Sections  6  and  llA.^^ 
The  Ckimmission  notes  that  the 
development  and  implementation  to 
date  of  the  AUTOM  system  has 
provided  for  more  efficient  handling 
and  reporting  of  orders  in  PHLX  equity 
and  index  options  through  the  use  of 
new  data  processing  and 
communications  techniques,  thereby 
imprrtving  order  processing  and 
turnaround  time.  The  Ckmunission  does 
not  object  at  this  time  to  extending  the 
bmefits  available  through  the  use  of  an 
automated  system  to  laiger-size 
customor  options  orders  of  up  to  50 
contracts. 

Public  customers  may  benefit  frtmi 
the  proposal  because  public  customer 
orders  tor  up  to  50  option  contracts  may 
be  executed  automatically  and 
guaranteed  by  the  specialist  at  the 
displayed  muket  quote.  In  addition, 
public  customers  will  have  the  benefit 
or  receiving  immediate  executions  and 
nearly  instantaneous  confirmations  f« 
orders  of  up  to  50  contracts.^^  The 
increase  in  die  AUTO-X  feature  for  all 
equity  and  index  options  may  also 
increase  the  depth  and  liquidity  of  the 
market  for  the  options  ifi^are  the 
specialist  chooses  to  fill  ordws  to  a 
depth  of  up  to  50  contracts.  Hie 
Commission  notes,  however,  that 
AUTO-X  currently,  and  as  proposed, 
does  not  require  an  opportunity  for 
price  improvement  on  a  sjrstematic 
basis.  The  Commission  expects  the 
PHLX  to  examine  the  feasioility  of 
modifying  AUTO-X  to  provide  a 
BMchuiism  for  pnce  improvement  on  a 
systematic  besis.^' 

The  Commissicm  also  believes,  based 
on  representations  by  the  Exdiange.^" 
that  expanding  the  order  eligibility  size 
of  AUTO-X  liwr  all  equity  and  index 
options  to  50  contracts  will  not  expose 
the  PHLX's  options  mariiets  or  equity 


markets  to  risk  of  failure  or  operational 
break-down.  In  particular,  the  Exchange 
represents  that  only  a  small  percentage 
of  total  daily  trades  on  the  PHLX  ara 
filled  through  AUTO-X:  in  addition,  the 
Exchange  notes  that,  currently,  AUTOM 
is  approximately  30%  utilized  during 
peak  marifLet  activity.  The  Exchange 
represents  that  AUTOM  can  easily 
support  any  volume  associated  with  the 
proposal.  In  addition,  since  the  AUTCM 
system  is  completefy  independent  from 
the  PHLX's  Automated  OMnmunication 
and  Executicm  ("PACE")  system  for 
routing  and  executing  stodc  ordere, 
neither  AUTCM  nw  PACE  should 
impact  the  other  during  periods  of  high 
volume. 

H  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  die  Act,  ^^  that  the 
proposed  rule  change  (SR-^HLX-95- 
39)  is  approved. 

For  the  Ckmuninion,  by  the  Division  of 
Muket  Regulation,  poisuant  to  delegated 
authority.** 
(FR  Doc  9S-31219  Filed  12-22-05;  «:45  am] 


>»  15  UJS.C.  78f  and  78k-1  (1988). 

>«  As  noted  above,  the  PHLX't  rule*  will  not 
require  a  apedaliat  to  guarantee  AUTO-X  orders  to 
a  depth  of  50  contracts.  Instaed,  the  proposal  wiU 
allow  spadaUata  to  eatabUsh  an  AUTO-X  guarantee 
te  each  option  up  to  the  permissible  size  of  50 
contracts,  with  a  minimum  guarantee  «f  10 
contracts  required. 

"  CF.  Securities  Exchange  Act  Release  Nos. 
36310  (September  29. 1995).  00  FR  52792  (October 
10, 1995)  (rule  propoaals  and  amendmenu  to 
improve  tlte  handling  and  execution  of  customer 
orders);  and  33894  {Aftti  11, 1994X  59  FR  18429 
(AprU  18. 1904)  (onte  approving  File  No.  SR- 
Amex-9^32,  noting  that  limiting  the  automatic 
execution  of  orders  for  Hong  Ka^  Index  options  to 
SO  contracts  or  less  will  ensure  that  larger  orders 
are  exposed  to  the  floor  for  potential  price 
improvement). 

<•  See  December  12,  Letter,  Supra  note  4. 


Intended  efiioctive  date:  January  20. 

1996. 

Pavlella  V.  Twine. 

Chief  Documentary  Services  Division. 

(FR  Doc  95-31249  Filed  12-22-95;  8:45  am) 


DCPARTMCNT  OF  TfUNSPOKTATION 


FIM  DMffnf  Ihe  Week  Endkifl  12/1SM 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number  OST-95-936. 

Datefiied:  December  15, 1995. 

Parties:  Members  of  the  International 
Air  TranspcMt  Association. 

Subject:  TC2  Reso/P  1873  dated 
December  1, 1995.  Middle  East-Africa 
Resolutions  r-1 — rl9,  Intended  effective 
date:  April  1. 1996.  Necessary 
Ck>venunent  Action  Date:  no  later  than 
February  20, 1996. 

Docket  Number:  OST-95-937. 

Datefiied:  December  15, 1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23  Reso/P  0724  dated 
December  1. 1995.  AMca-TC3  Resos. 
Intended  effective  date:  April  1, 1996, 
Necessary  Ck)veniment  Action  Date:  no 
later  than  February  15. 1996. 

Docket  Number:  OST-95-938. 

Datefiied:  December  15. 1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Telex  Mail  Vote  765. 
Mexico-Germany  and  Mid  Atlantic- 
(Germany  fares,  r-1—  074aa  r-2— 074w, 


"  15  U.S.C.  78a(b)(2)  (1982). 

>•  17  CFR  200.30-3(a)(12)  (1994). 


Notice  Of  AppNcatione  for  Centficalee 
of  PuMIc  Convenience  and  WeceeeWy 
and  Foreign  Air  Carrier  PenmHs  nied 
Under  Subpart  Q  During  the  Week 
•15,1»96 


The  following  Applications  for 
Certificates  of  PubUc  (Convenience  and 
Necessity  and  Foreign  Air  (Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The>due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  fat  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  pro^dures. 
SiK:h  procedures  may  coEusist  of  the 
adoptitm  of  a  diow-cause  order,  a 
tentetive  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number  OST-95-922. 
Datefiied:  December  11. 1995. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  8, 1996. 

Description:  Application  of  Rio  Air 
Express,  S.A.  dba  Skyjet  Brazil,  requests 
Amendment  of  its  Foreign  Air  Carrier 
Permit  to  transport  belly-caigo  and  mail 
in  combination  with  its  charter 
passenger  service  between  Brazil  and 
the  United  Stetes. 

JDocJcef  Number:  OST-95-923. 
Datefiied:  Decerabm  11. 1995. 
Due  tkjte  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  8, 1996. 

Description:  Application  of  Virgin 
Atlantic  Airways  Limited,  pursuant  to 
U.S.C.  Section  40109  and  Subpart  Q  of 
the  Regulations,  requests  amendment  of 
its  Foreign  Air  (Carrier  Permit,  to 
authorize  the  following  air 
transportation,  in  addition  to  scheduled 
combination  air  transportation  of 
passengers,  cargo,  and  mail  between 
London,  England  (Heathrow)  and  San 
Francisco,  California,  for  which  Virgin 
Atlantic  initially  sought  an  amendmwit 
to  its  foreign  air  carrier  permit  on 
January  11, 1994: 

(1)  scheduled  combination  air 
transportetion  of  passengers,  cargo,  and 
mail  between  London,  England 
(Heathrow)  and  Washington,  DC 
(Dulles);  and 

(2)  scheduled  combination  air 
transportation  of  passengers,  cargo,  and 
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mail  between  Manchester,  England  and 
Orlando.  Florida.. 

Docket  Numbef:  OST-95-931. 

Date  filed:  December  15, 1995. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  12, 1996. 

Description:  Aitplication  of 
Continental  Micronesia,  Inc.  pursuant  to 
49  U.S.C  Sectioa41102,  applies  for 
renewal  of  its  Route  171  Guam/Saipan- 
Sapporo/Sendai  OuthoQty  fpf  a  five-year 
period.  j     .        ' 

Dodlret  Munbetf:  OST-95-932. 

Date  filed:  Dec^ber  15, 1995. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  12. 1996. 

Description:  Anplication  of  Cayman 
Airways  Limited?raquests  Amendment 
of  its  Foreign  Air  Canier  Permit  so  as  to 
authorize  CAL  to  serve  an  additional 
U.S.  point,  Orlando,  Florida. 
PanlaNa  V.  Twins*  I 
Chief.  Documentaiy  Serrices  Division. 
[FR  Doc  9S-3124S  Filed  12-22-95;  8:45  am) 


FMleral  Aviation  Administration 
Advisory  Ctrculare:  SmaN  Airpianas 


agency:  Federal  Aviation 
Adminisb^on  (FAA),  DOT. 
ACTION:  Publication  of  Advisory 
Circulars;  Part  23  Airplanes. 

SUMMARY:  The  piupose  of  this  notice  is 
to  advise  the  public  of  advisory 
circulars  (AC's)  issued  by  Ae  Small 
Airplane  Directorate  since  January  1995. 
The  AC'S  listed  below  relate  to  Part  23 
of  the  Federal  Aviation  Regulations 
(FAR)  and/or  Part  3  of  the  Qvil  Air 
Regulations  (CAR).  They  were  issued  to 
inform  the  aviation  public  of  acceptable 
means  of  showing  compliance  with  the 
Airworthiness  Standards  in  the  FAR 
and/or  CAR,  but  the  material  is  neither 
mandatory  nm  regulatory  in  nature. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Terre  Flynn,  Standards  Staff  (ACE- 
110),  Federal  Aviation  Administration. 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  601  East  12th 
Street,  Kansas  Qty,  Missouri  64106; 

Advisory  Circulars  Published 


commercial  telephone  number  (816) 
426-6941. 

SUPPI^MENTARY  MFORMATION: 

Background 

These  AC's  were  developed  to  update 
existing  policy  information  for  small 
airplane  certification  programs. 

CcHiunents 

Interested  parties  were  given  the 
opportimity  to  review  and  comment  on 
each  AC  during  the  development  phase. 
At  that  time,  notices  were  published  in 
the  Federal  Register  to  annoimce  the 
availability  of,  and  request  written 
comments,  to  each  proposed  AC  Each 
comment  was  reviewed  and  resolved. 
Appropriate  comments  were 
incorporated  in  the  AC 

Distribution 

The  published  AC's  are  available 
upon  request  through  the  U.S. 
Department  of  Transportation,  General 
Services  Section,  M-45.3,  Washington, 
DC  20590. 


AC  NO 


23.1521.18  . 
23.1309-1B 


3/2/95 
7/28/95 


Title 


Type  Certification  of  Automobile  Gasoline  in  Part  23  Airplanes  Wllti  Reciprocating  Engines. 
Equipment.  Systems,  and  Installations  in  Part  23  Airplanes. 


Id  addition  to  t^e  AC's  listed  above. 
Change  2  to  FAA  Report,  FAA  P-8110- 
2,  Airship  Design  Criteria  (ADC),  was 
issued  2/6/95.  This  change  adds  the 
requirements  for  a  fly-by-light  control 
system.  Qvil  Aeronautics  Manual  3 
(CAM  3],  ExistenQe  of  Design  Standards 
for  Acceptance  U«dw  Primary  Category 
Rule,  was  issued  3/17/94.  A  a^y  of 
both  of  these  publications  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Kansas  ^ty,  Missouri,  on 
December  15, 1995. 
Dwighl  A.  YouB^ 

Acting  Manager,  Saiall  Airplane  Directorate 
Aircraft  Certification  Office. 
(FR  Doc.  95-31250  If  lied  12-22-95;  8:45  am) 
I  COM  4tl«-134l 
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DEPARTMENT  OP  THE  TREASURY 

Put>iic  infonnation  CoUaction 
Raquiramants  Siiimittad  to  0MB  for 

HvVMW 

December  18. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0056. 

Form  Number:  CF  19. 

Type  o/fleview:  Extension. 

Titie:  Protest. 

Description:  The  CF  19  "Protest"  form 
is  used  by  an  importer,  filer,  or  any 
party  at  interest  to  petition  the  Customs 
Service,  or  protest,  any  action  or  charge, 
made  by  the  port  director  on  or  against 
any  decisions  of  the  Customs  Service, 
including  the  legality  of  all  orders  and 
findings  entering  into  the  same,  as 
described  in  19  U.S.C.  1514(a).  The  form 
provides  a  simple  format  which  can  be 
used  by  the  filer  to  seek  relief  from 
those  customs  charges. 


Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,750. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  30 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  41,250  hours. 

OMB  Number:  1515-0091. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Importers  of  Merchandise 
Subject  to  Actual  Use  Provisions. 

Description:  This  part  of  the 
regulation  provides  that  certain  items 
may  be  admitted  duty  free  such  as 
farming  implements,  seed,  potatoes  etc., 
providing  the  importer  can  prove  these 
items  were  actually  used  as 
contemplated  by  law.  The  importer 
must  maintain  detailed  records  and 
furnish  a  statement  of  use. 

Respondents:  Business  or  other  for* 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Frequency  of  Response:  Annually. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  12,000  hours. 
OMB  Number:  1S15-O106. 
Form  Nun^r:  None. 
Type  of  Review:  Extension. 
Titie:  Special  Form  of  Entry  For 
Exhibition. 

Description:  This  form  of  entry  is 
needed  to  provide  a  means  by  which 
Customs  may  control  the  entry  of 
materials  for  exhibits. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  35. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  40  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,400  houre. 

OMB  Number:  1515-0109. 
Foim  Number:  None. 

Type  of  Review:  Extension. 

Titie:  Proof  of  the  Use  for  Rates  of 
Duty  Dependent  on  Actual  Use. 

Description:  The  declaration  is 
needed  to  ensure  Customs  control  over 
merchandise  which  is  duty  free.  The 
declaration  shows  proof  of  use  and  must 
be  submitted  within  3  years  of  the  date 
of  entry  or  withdrawal  for  consumption. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  700. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers:  1  hour,  8 
minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,025  houn. 

OMB  Number:  1515-0120. 

Form  Number:  None. 

Type  of  Review:  Revision. 

Titie:  Commercial  Invoices. 

Description:  The  information  on  the 
commercial  invoice  is  used  for  the 
proper  assessment  of  customs  duties. 
Hie  invoice  is  attached  to  the  CF  7501. 
The  form  is  used  to  assure  compliance 
with  statutes  and  regulations. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
350,000. 

Estimated  Burden  Hours  Per 
Respondent:  10  seconds. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
84,000  hours. 

OMB  Number:  1515-0148. 

Form  Number  CF  331. 

Type  of  Review:  Extension. 

Title:  Manu&cturing  drawback  Entry 
and/or  Certificate. 

Description:  The  CF  331  serves  as  an 
entry,  a  certificate  of  manufacture  and 
delivery,  at  a  certificatB  of  deliver  (or 


combination)  necessary  in  the  filing  of 
a  claim  for  a  drawback  refund. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  45 
minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  124,998  hours. 

OMB  Number:  1515-0155. 

Form  Number:  None. 

Type  o/iievieH';  Revision. 

Titie:  Approval  of  Commercial 
Gaugere  and  Accreditation  of 
Commercial  Laboratories. 

Description:  Individuals  or  companies 
desiring  Cxistoms  approval  to  measure 
bulk  products  or  analyze  importations 
may  apply  to  Customs  by  letter.  This 
recognition  is  required  of  companies 
wishing  to  perform  such  work  on 
imported  merchandise. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeeper:  85. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  6  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  185  hours. 

OMB  Number:  1515-0158. 

Form  Number:  CF  349. 

Type  of  Review:  Extension. 

Title:  Harbor  Maintenance  Fee. 

Description:  This  collection  of 
infonnation  will  be  used  to  certify  that 
nonprofit  organizations  or  cooperatives 
which  own  or  finance  cargo  that  this 
intended  for  use  in  humanitarian  or 
developmental  assistance  overseas,  are 
entitled  to  an  exemption  from  the 
harbor  maintenance  fee. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  130. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  25  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  389  houre. 

OMB  Number:  1515-0189. 

Form  Number:  None. 

Type  of  Review:  Revision. 

Titie:  Petroleum  Refineries  in  Foreign 
Trade  Subzones. 

Description:  This  final  rule  amends 
Customs  regulations  by  adding  subpart 
19  CFR  146.91-96  governing  the 
operations  of  crude  petroleum 
refineries. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  18. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  738  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  37,440  hours. 

OMB  Number  1515-0191. 

Form  Number  CF  5106. 

Type  of  Review:  Extension. 

Titie:  Importer  ID  Input  Record. 

Description:  The  importers 
identification  number  CF  5106  is  filed 
with  the  first  formal  entry  on  the  first 
request  for  services.  The  service  request 
will  result  in  the  issuance  of  a  bill  or 
refund  check  upon  an  adjustment  of  a 
cash  collection. 

Respondents:  Business  or  other  for- 
profit. 

Estimbted  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  Other  (change 
in  name  or  address). 

Estimated  Total  Reporting  Burden: 
100  hours. 

Clearance  Officer:  Norman  Waits, 
(202)  927-1551,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6426. 1301  Constitution 
Avenue,  NW.,  Washington.  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  95-31228  Filed  12-22-95;  8:45  am) 
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Public  Information  Collactton 
Raquiramants  Submitted  to  OMB  for 
Raviaw 

December  7. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperworic  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 

Intoual  Revenue  Service  (IRS) 

OMB  Number  1545-1422. 

Regulation  ID  Number  FI-72-93 
NPRM  and  Temporary. 

TVpe  of  Review:  Extension. 

Titie:  Mark  to  Market  for  Dealers  in 
Securities. 


66822 


1995 


UMI 


Federal  Register  /  Vol  60.  No.  247  /  Tuesday.  December  26,  1995  /  Notices 


Description:  Tl^is  infbnnation  is 
required  by  the  Internal  Revenue 
Service  to  verify  compliance  with 
section  475  of  the  hitenoal  Revenue 
Code.  Hiis  infonaation  will  be  used  to 
determine  whether  the  amount  of  tax 
has  been  computed  conectly.  The  likely 
recordkeepers  are  businesses  and  other 
for-profit  institutions. 

Respondents:  Business  or  other  fot- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2$,000. 

Estimated  Bvaxkn  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
25.000  hours.       | 

Clearance  Offidpr:  Ganridc  Shear  (202) 
622-3869,  hitOTnal  Revenue  Service, 
Room  5571, 1111  Constitution  Avmue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  MHo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget.  Rooi*  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
LotoK-Hollaad.      | 

Departmental  BepoHs  Management  Officer. 
(FR  Doc  95-31229  filed  12-22-95: 8:45  ami 


Public  Infermatlon  CoUaction 
Raquiramanta  SutrniKlad  to  OMB  \or 

rlWIVW 

December  11, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiranent(s)  to 
OMB  for  review  and  clearance  \mder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  coUection  shoidd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  a  timely 
manner,  tiie  Department  of  Treasury  is 
requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approval  of 
this  information  collection  by  December 
22, 1995.  To  obtain  a  copy  of  this 
information  collection,  please  write  to 
the  IRS  Clearance  Officer  at  the  address 
listed  below. 

Internal  Revenue  Service  (IRS) 
OMB  Number:  1545-1349. 


'•rrH '.?■••.•' 
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■Sa'a^.'k'-WiH: 


Project  Number:  SOI-15. 

Type  of  Review:  Revision. 

Title:  1996  Filing  Season  Written 
TeleFile  Survey. 

Description:  This  request  is  for  a  mail 
out/mail  back  survey  to  obtain  more 
detailed  information  from  taxpayers 
who  use  TeleFile  than  the  automated 
.survey  can  obtain. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
2,800. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
467  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Simderhauf , 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
LokK.H6Iluid. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  95-31230  Filed  12-22-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  60  FR  65092, 
December  18, 1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  Thursday, 
December  21, 1995. 

CHANGES  IN  THE  MEETING:  The  open 
meeting  has  been  canceled,  and  the 
scheduled  items  were  handled  via 
notation  voting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204. 

Dated:  December  21. 1995. 
JenniCn'  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-31312  Filed  12-21-95;  11:04 
am] 
BiLUNO  coot  caio-oi-p 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  December  25, 1995  and 

January  1, 8  and  15, 1996. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  25— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  December  25. 

Week  of  January  1 — Tentative 

Friday,  January  5 

10:00  a.m. 
Briefing  by  NRC  Staff  on  Industry 
Restructuring  and  Deregulation  (Public 
-Meeting)  (Contact:  Scott  Newberry.  301- 
415-1183) 

Week  of  January  8— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  January  8. 

Week  of  January  15— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  January  15. 

Note:  the  Nuclear  Regulatory  Commission 
is  operating  under  a  delegation  of  authority 
to  Oiairman  Shirley  Ann  Jackson,  because 
with  three  vacancies  on  the  Commission,  it 
is  temporarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 


apply;  but  in  the  interests  of  openness  and 
public  accountability,  the  Commission  will 
conduct  business  as  though  the  Sunshine 
ACt  were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATKM: 
Bill  Hill  (301)  415-1661. 
*         •         •         •         • 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
gkt@nrc.gov. 
*  •        •        •        •        • 

Dated:  December  20, 1995. 
William  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

(FR  Doc.  95-31341  Filed  12-21-95;  2:02  pm] 

StLUNQ  COOe  TMO-OI-M 
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Communications 

Commission 


Semiannual  Report  Payment  Accepted 
From  Non-Federal  Sources  Under  31 
U.S.C.  1353;  for  the  Period  Beginning 
April  1,  1995  and  Ending  September  30, 
1995;  Summary  Report;  Notices 
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FEDERAL  COMMUNICATIONS 
COMMISSION   I 

Semiannual  Ra^ort  of  Paymant 
Acca(»tad  From  Non>Fadaral  Sources 
Under  31  U.S.C4 1353;  for  the  Period 
Beginning  April  1. 1995  and  Ending 
September  30, 1995;  Summary  Report 

Reimbursement  In-kind  Payments  in 
Excess  of  $250 

Total  Number  of  Sponsored  Events: 
86. 

Total  Number'of  Sponsoring 
Oreanizations:  76. 

Total  Number  of  Different 
Commissioners/Employees  Attending: 
82. 

Total  Amount  oJl Reimbursement 
Received 


In  excess  of 
$250  

Under  $250 
(Detail  not 
included) .. 

Total  . 


Check 


!  103.597.12 


948.25 


104,545.37 


IrvMnd 


$42,437.98 


356.60 


42,794.58 


1.  Agency:  Federal  Communications 
Commission.     J 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  ABA  Mtb  Annual  Winter 
Convention.        | 

4.  Sponsor  ofSvent:  Alabama 
Broadcasters  Association — ^ABA. 

5.  Sponsor  Address:  1316  ALford 
Avenue,  Birmind^am,  AL  35226. 

6.  Location  of^vent:  Montgomery, 
Alabama.  I 

7.  Employee's  ^ole:  Panelist. 
.8.  Dates  of  Event:  02/03-05/95. 

9.  Travel  Dates:  02/03-05/95. 

10.  (a) 


Nature  of  t>enefit 


1.  RourxJtrip  Trans- 
portation   

2.  Hotei  Room  

3.  Meals  

4.  Telephone,  Mile- 
age &  Taxi 


(c) 

Type  &  amount  of 

payment 


Check 


$535.00 

102.00 

71.50 

35.51 


744.01 


lr>-kind 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  KfeUy  Capieron. 
Government  Position:  Attorney, 

Common  Carrier  Biueau. 

3.  Event:  Seminar  on  Satellite 
Communications^ 


4.  Sponsor  of  Event:  AHCIET. 

5.  Sponsor  Address:  Calle  La  Pradera 
No.  510,  y  San  Salvador,  CasiUa  17- 
1106942. 

6.  Location  of  Event:  Lima,  Peru. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  07/21-22/94. 

9.  Travel  Dates:  07/20-24/94.        ^-^ 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Irvkind 

1 .  Roundtrip  Trans- 
portation  

$1188.9& 

2.  Hotel  Room  

3.  Meals 

•TTfctrtt." 

4.  Parking.  Mileage  & 
Taxi  

•■••••••••■■•••a 

*"""*"*****••" 

1188J5 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lynn  Remly. 
Government  Position:  Attorney ^  OfBce 

of  Engineering  &  Technology. 

3.  Event:  Successful  Development 
Strategies  For  PCS  Conference. 

4.  Sponsor  of  Event:  AIC  Conferences. 

5.  Sponsor  Address:  50  Broad  Street, 
19th  Floor,  New  York,  NY  10004. 

6.  Location  of  Event:  New  York.  New 
York. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  2/28-3/1/95. 

9.  Travel  Dates:  02/27-28/95.  «'-' '  • 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  0* 

payment 

Check 

In-kind 

1.  RoundWp  Trans- 
portation   _ 

$196.00 

2.  Hotel  Room  

147  00 

3.  Meals ... 

$49.50 
50.00 
99.50 

4.  Taxi 

343.0& 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Deborah  Ehipont. 
Government  Position:  Attorney, 

Common  Carrier  Bureau. 

3.  Event:  The  State  Role  in 
Telecommimications  Regulation. 

4.  Sponsor  of  Event:  Albany  Law 
School. 

5.  Sponsor  Address:  Government  Law 
Center,  Albany  Law  School.  80  New 
Scotland  Avenue,  Albany,  NY  12208.. 

6.  Location  of  Event:  Albany,  New 
York. 

7.  Employee's  Role:  Speaker. 


8.  Dates  of  Event:  04/20-21/95. 

9.  Travel  Dates:  04/20-21/95. 

10.  (a) 


Nature.of  beneftt 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

1.  Roundtrip  Trans- 
portatkm „ 

$276.00 

2.  Hotel  Room  

S49  00 

3.  Meals 

51.00 
34.00 

4.  Taxi 

361.00 

49.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Larry  Atlas. 
Government  Position:  Associate 

Bureau  Chief,  Wireless 
Telecommunications  Bureau. 

3.  Event:  International  Wireless 
Communications  Expo. 

4.  Sponsor  of  Event:  Argus  Business. 

5.  Sponsor  Address:  214 
Massachusetts  Avenue  NE.,  Suite  360. 
Washington,  DC  20002. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/25-27/95. 

9.  Travel  Dates:  04/24-26/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

1 .  Roundtrip  Trans- 
portation   

$299.00 

2.  Hotel  Room  

$300.00 

3.  Meals 

114.00 
98.00 

4.  Mileage  &  Taxi  

511.00 

300.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Kathym  M.  Garland 
Government  Position:  Chief, 

Consumer  Assistance  Branch  Wireless 
Telecommimications  Bureau. 

3.  Event:  International  Wireless 
Communications  Expo. 

4.  Sponsor  of  Event:  Argus  Business^ 

5.  Sponsor  Address:  214 
Massachusetts  Avenue  NE.,  Suite  360. 
Washington,  DC  20002. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  PaneMst. 

8.  Dates  of  Event:  04/25-27/95. 

9.  Travel  Dates:  04/24-28/95. 

10.  (a) 
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Nature  of  benefn 

(c) 

Type  &  amount  of 

payment 

Check 

In^nd 

1 .  Roundtrip  Trans- 

pofttrtk>n 

2  Hotel  Room  

~.... 

$320.76 

3  Meals  

4.  Telephone 

29.82 

350.58 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Comunications 
Commission. 

2.  Employee:  Ralph  A.  Haller. 
Government  Position:  Deputy  Chief, 

Wireless  Telecommunications  Bureau. 

3.  Event:  International  Wireless 
Communications  Expo. 

4.  Sponsor  of  Event:  Argus  Business. 

5.  Sponsor  Address:  214 
Massachusetts  Avenue,  N.E.,  Suite  360, 
Washington,  D.C.  2002. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/25-27/95. 

9.  Travel  Dates:  04/22-05/01/95. 

10.  (a) 


Nature  of  beneftt 

(c) 

Type  &  amount  of 

payment 

Check 

IfvMnd 

1.  Roundtrip  Trans- 
poftatlon     , 

$263.00 

ioe.w 

161.50 
51.40 
70.59 

2.  Hotel  Room  ..„ 

3  Meals          

4.  Parking  &  Mileage 

654.49 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Vi.  Riley  Hollingsworth. 
Government  Position:  Deputy  Chief. 

Office  of  Operations— Gettysburg.  PA. 
Wireless  Telecommunications  Bureau. 

3.  Event:  Intranational  Wireless 
Communications  Expo. 

4.  Sponsor  of  Event:  Argus  Business. 

5.  Sponsm  Address:  214 
Massachusetts  Avenue.  N.E..  Suite  360, 
Washington.  D.C.  20002. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/25/-27/95. 

9.  Travel  Dates:  04/25-27/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anrKHjnt  of 

payment 

Check 

In-kind 

1.  Roundtrip  Trans- 

$262.00 

2  Hotel  Room  

$224.64 

3  Maals 

114.00 
10820 

4.  Parking.  MHeage  & 
Taxi    

48420 

224.64 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Robert  H.  McNamara. 
Government  Position:  Acting  Chief. 

Private  Radio  Division..  Wireless 
Telecommunications  Bureau. 

3.  Event:  International  Wireless 
Communications  Expo. 

4.  Sponsor  of  Event:  Argus  Business. 

5.  Sponsor  AddrMs:  214 
Massachusetts  Avenue.  N.E.,  Suite  360. 
Washington.  D.C.  20002. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/25-27/95. 

9.  Travel  Dates:  04/  /95. 

10.  (a) 


Nature  of  beneftt 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

1.  Roundtrip  Trans- 

$263.00 

$200.00 

3.  Meals - 

4.  MHeage  &  Taxi  

95.00 
48.50 

406.50 

200.00 

Cb)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mary  P.  McNanus.      « 
Government  Position:  Legal  Advisor 

to  Commissioner  Susan  Ness. 

3.  Event:  Film  Series  "Women  in  the 
Public  Sphere". 

4.  Sponsor  of  Event:  Annenberg 
School  for  Communication,  University 
of  Pennsylvania. 

5.  Sponsor  Address:  3620  Walnut 
Street,  Philadelphia,  PA  19104-6220. 

6.  Location  o/£vent.- Philadelphia. 
Peimsylvania. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/26/95. 

9.  Travel  Dates:  01/26/95. 

10.  (a) 


Nature  of  beneftt 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

1.  Roundtrip  Trans- 

portatkxi  

2  Hotel  Room    

$104.00 

3  Mmls  

25.50 
10.00 

4  Pari(ing           

139.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Conunission. 

2.  Employee:  Kathleen  Collins. 
Government  Position:  Attorney, 

International  Bureau. 

3.  Event;  Telecommimications 
Management  Education  in  the  Czech 
Republic,  Hungary  &  Poland. 

4.  Sponsor  of  Event:  Business-Higher 
Education  Forum. 

5.  Sponsor  Address.- One  Dupont 
Circle,  Suite  800,  Washington.  DC 
20036. 

6.  Location  of  Event:  Boulder, 
Colorado. 

7.  Employee's  Role:  Participate  in 
Meeting. 

8.  Dotes  of  Event:  10/18-19/94. 

9.  Travel  Dates:  10/18-19/94. 

10.  (a) 


Nature  of  beneftt 

Type  &  amount  of 
payment 

Check 

In^nd 

1.  Roundtrip  Trans- 

$658.65 

2  Hotel  Room 

$119.41 

3  ivleals            

76.00 
65.00 

4.  Parking  &  Taxi 

799.65 

119.41 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Conunission. 

2.  Employee:  Mary  E.  Bums. 
Government  Position:  Chief, 

Consumer  Protection  Division,  Cable 
Services  Bureau. 

3.  Event:  Western  Cable  Show. 

4.  Sponsor  of  Event:  California  Cable 
Television  Association— CCTA. 

5.  Sponsor  Address:  434\  Piedmont 
Avenue.  P.O.  Box  11080.  Oakland,  CA 
94611. 

6.  Location  of  Event:  Anaheim, 
California. 

7.  Employee's  Role:  PaneUst. 

8.  Dates  of  Event:  11/30-12/02/94. 

9.  Travel  Dates:  11/2^12/01/94. 

10.  (a) 
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Nsture  o(b6n8f[| 


1.  RoundWp  Trans* 


2.  Hotel  Room  ....4.' 

3.  Meals 

4.  Taxi 


(c) 

Typa  &  amount  .of 

peymont 


Check 


$341.00 

Sib 

21.50 


livMnd 


$320.92 


(b)  Non-Fed  St  vrce:  Same  as  No.  4. 

1.  Agency:  Fed  aral  Communications 
Commissicm.      | 

2.  Employee:  Jimes  Casserly. 
Government  Ppsition:  Senioi  Legal 

Advisor  to  Comslissioner  Susan  Ness. 

3.  Event:  Westfm  Cable  Sbow. 

4.  Sponsm-  of$vent:  Califomia  Cable 
Televisi<Mi  Assodiati<Hi— CCTA. 

5.  Sponsor  Address:  4341  Piedmont 
Avenue.  P.O.  Bo^  11080.  Oakland.  CA 
94611. 

6.  Location  oftvent:  Anabeim. 
Califomia. 

7.  Employee's  ^ole:  Panelist. 

8.  Dates  ofEvetit:  11/30-12/02/94. 

9.  TVove/Dote^' 11/29-12/02/94. 

10.  (a) 


Nature  of  beneflt 


1.  RoundUp  Trans- 


.  nOIBI  HOOm 
•9»  ivmns  .•••, 

4.  Taxi 


(c) 

Type  &  amount  of 

payment 


Check 


$317.00 


IfvMnd 


$300.00 
136.00 


317.00         A36M 


(b)  Non-Fed  SoOrce:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  R.  Coltharp. 
Government  Position:  Special  Advisor 

to  Commissioner  Andrew  C.  Barrett 

3.  Event:  Western  Cable  Sbow. 

4.  Sponsor  of  Event:  California  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  4341  Piedmont 
Avenue,  P.O.  Boji  11080,  Oakland,  CA 
94611.  I 

6.  Location  ofavent:  Anabeim, 
California.  I 

7.  Employee's  /fole:  Panelist. 

8.  Dates  ofEveM:  11/30-12/02/94. 

9.  Travel  Dates:  11/30-12/02/94. 

10.  (a) 


Nature  o(  benefit 


1 .  Roundlrip  Trans- 
portation   „.... 


(c) 

Type  &  aiTKXjnt  of 

payment 


Check 


$317.00 


In-kind 


Nature  of  iMnefN 

(c) 

Type  &  amount  of 

poyiiMil 

Check 

IrvWnd 

2.  Hotel  Room  „ 

3.  MooIb 
4!Taxi&Teiepiione'" 

104.50 
1&00 

$203.40 
45.70 

438.50 

249.10 

448.00         320J2 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mereditb  J.  Jones. 
GovefTune/it  Position:  Chief.  Cable 

Services  Biueau. 

3.  Event:  Western  Cable  Sbow. 

4.  Sponsor  of  Event:  Califomia  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address;  4341  IHedmont 
Avenue.  P.O.  Box  11080,  Oakland.  CA 
94611. 

6.  Location  of  Event:  Anabeim, 
Califomia. 

7.  Employee's  Role:  Panelist. "   -^   ' 

8.  Dates  of  Event:  11/30-12/02/94. 

9.  Travel  Dates:  11/29-12/02/94. 

10.  (a) 


Nirture  of  benefit 


1 .  Roundtrip  Trans- 
portation ............... 

2.  Hotel  Room  ........ 

V.  InOQIo    .......■.•■•■•••..• 

4.  Taxi  &  Telephone 


Type  &  amount  of 
payment 


203.40 


(b)  Non-Fed  Source:  Same  as  No.  4r 

1.  Agency:  Federal  Commimicatifnis 
Commission. 

2.  Employee:  Micbael  L.  Katz. 
Govemoient  Position:  Chief, 

Economist.  OfBce  of  Plans  &  Policy. 

3.  Event:  Western  Cable  Show. 

4.  Sponsor  of  Event:  Califomia  Cable 
Television  Association — CCTA. 

$.  Sponsor  Add!iiess:  4341  Piedmont 
Avenue.  P.O.  Box  11080,  Oakland,  CA 
94611. 

6.  Location  of  Event:  Anaheim, 
Califomia. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  11/30-12/02/94. 

9.  7>ave7  Dates:  11/30-12/01/94. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

1.  Roundtrip  Trane- 
poftatkxi  

$356.00 

2.  Hotel  Room  

$203.40 

Nttraofbonelt 

(c) 

Type  &  amount  of 

payment 

Check 

IrvMnd 

3.  lytoals 

4.  Taxi 

S7JO0 
38.00 

•  >■••••■  MtoMM* 

452.00 

203.40 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Qnnmunications 
Commission. 

2.  Employee:  Blair  S.  Levin. 
Govenune/it  Position:  Chief  of  Staff  to 

Chairman  Reed  E.  Hundt. 

3.  Event:  Western  Cable  Sbow. 

4.  Sponsor  of  Event:  Califomia  Cable 
Television  Association— CCTA. 

5.  Sponsor  Address:  4341  Piedmont 
Avenue.  P.O.  Box  11080,  Oakland,  CA 
94611. 

6.  Location  of  Event:  Anabeim, 
Califomia. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  11/30-12/02/94. 

9.  Trove/  Dates:  11/29-12/01/94. 

10.  (a) 


Nature  of  beneftt 

(c) 

Type  &  amoimt  of 

payment 

Check 

IrvMnd 

1.  RoundWp  Trans- 
portatkm 

2.  Hotel  Room  .._ 

3.  Meals 

$392.00 

asisb 

35.50 

203.'4b 
2677 

4.  moBqa  &  Parking 

5.  Telephone.  Faxes 
&  Movie 

39.70 

513.00 

269  87 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Mary  P.  McManus. 
GoveiTunent  Position:  Legal  Advisor 

to  Commissioner  Susan  Ness. 

3.  Event:  Westem  Cable  Sbow. 

4.  Sponsor  of  Event:  Califomia  Cable 
Television  Association— CCTA. 

5.  Sponsor  Address:  4341  Piedmont 
Avenue.  P.O.  Box  11080.  Oakland.  CA 
94611. 

6.  Location  of  Event:  Anaheim, 
Califomia. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  11/30-12/02/94. 

9.  Travel  Dates:  11/29-12/02/94. 

10.  (a)  ^     - 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

1.  Roundtrip  Trans- 
portatkm 

$356.00 
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Nature  of  beneit 

(c) 

Type  &  amout  of 

paymart 

. 

Check 

Irv4dnd 

2.  Hotel  Room  

3.  MBfllS  ••—■•—•»••••»•• 



$300.00 
136i)0 

356.00 

436.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Susan  Ness. 
Government  Position:  Commission«. 

3.  event'  Westwn  Cable  Show. 

4.  Sponsor  of  Event:  Califomia  Cable 
Television  AssodatiMi— CCTA. 

5.  Sponsor  Address:  4341  Piedmont 
Avenue.  P.O.  Box  11080,  Oakland.  CA 
94611. 

6.  Location  of  Event:  Anaheim, 
California. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  11/30-12/02/94. 

9.  7>ov8i  Dates:  11/29-^12-01/94. 

10.  (a) 


Nah«e  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Irv4(ind 

ponaoon  ..._ ~.... 

2.  Hotel  Room 

3.  Meals 

4.Taxi&Tetaphone  . 

$317.00 

$200.00 
102.00 

317.00 

302.00 

(b)  bhn-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Maureen  A.  O'Connell. 
Government  Position:  Legal  Advisor 

to  Commissioner  James  H.  Quelle. 

3.  £Vent:  Westem  Cable  Show. 

4.  Sponsor  of  Event:  Califomia  Cable 
Television  Association— CCTA. 

5.  Sponsor  Address:  4341  Piedmont 
Avenue.  P.O.  Box  11080,  Oakland,  CA 
94611. 

6.  Location  of  Event:  Anaheim, 
California. 

7.  Employee's  Role:  Panelist 

8.  Dates  o/FwwiM  1/30-12/02/94. 

9.  Trav^  Dates:  11/30-12/02/94. 

10.  (a) 


Nature  of  beneffi 

(c) 

Type  &  wnount  of 

payment 

Check 

IrvMnd 

$353.00 

asisb 

2.  Hotel  Room 

3*  MOM  •••••..••^••••••••^ 

$14Z00 

Nature  of  benefH 

(c) 

Type  &  amoivit  of 

paymert 

Check 

In^dnd 

4.Taxi.ParWng& 
Mtoage 

25.00 



463.50 

142.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agiency:  Federal  Communications 
Commission. 

2.  Employee:  James  W.  Olson. 
Government  Position:  Chief, 

Competition  Division,  Cable  Services 
Bureau. 

3.  Event.  Westem  Cable  Show. 

4.  Sponsor  of  Event  California  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  4341  Piedmont 
Avenue,  P.O.  Box  11080,  Oakland.  CA 
94611. 

6.  Location  of  Event.  Anaheim, 
Califomia. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event  11/30-12/02/94. 
10.  Tmvd  Dates:  12/29-12/04/94. 
10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

InMnd 

$305.00 

16.50 
42.75 
39.87 

2.  Hotel  Room  

3*  Moms  ....»»•. 

4.  Taxi  &  Tatephone  . 

5.  Car  Rental 

$549.18 

51.99 

3.90 

494.12 

605.07 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Ronald  Parver. 
Govenunent  Position:  Chief. 

Techniod  Services  Team.  Cable 
Services  Bureau. 

3.  Event  Westem  Cable  Show. 

4.  Sponsor  of  Event  Califomia  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  4341  Piedmont 
Avenue.  P.O.  Box  11080.  Oakland.  CA 
94611. 

6.  Location  of  Event  Anaheim. 
Califomia. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event  11/30-12/02/94. 

9.  Travel  Dates:  11/29-12/01/94. 

10.  (a) 


Nature  of  benefit 


Type  &  amount  of 
payment 


Check 


$382X0 


Irv4dnd 


Nature  of  tMnefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

2.  Hotel  Room  

3.  Meals. 

4.  Taxi 

104*50 
74.00 

$203.40 

570.50 

203.40 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Lisa  B.  Smith. 
Government  Position:  Legal  Advisor 

to  Commissioner  Andrew  C.  Barrett. 

3.  Event:  Westem  Cable  Show. 

4.  Sponsor  of  Event:  Califomia  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address:  4341  Piedmont 
Avenue.  P.O.  Box  11080,  Oakland,  CA 
94611. 

6.  Location  of  Event:  Anaheim. 
California. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  11/30-12/02/94. 

9.  Travel  Dates:  11/29-12/02/94. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

IrvMnd 

I.RoumripTranipor- 

$396.00 

114.00 
20.00 

$ 

2.  Hotel  Room  

3.  MOwS  ••••••••••■•••«••••• 

4.  Taxi 

306.10 



530.00 

305.10 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Merrill  Spiegel. 
Government  Position:  Special 

Assistant  to  Chaiman  Reed  E.  Hundt 

3.  Evertt:  Westem  Cable  Show. 

4.  Sponsor  of  Event:  California  Cable 
Television  Association — CCTA. 

5.  Sponsor  Address;  4341  Piedmont 
Avenue,  P.O.  Box  11080,  Oakland.  CA 
94611. 

6.  Location  of  Event:  Anaheim. 
Califomia. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  11/30-12/02/94. 

9.  Travel  Dates:  11/30-12/02/94. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

In-kind 

I.RounlrlpTranspor- 

tanon _.._.... 

2.  Hotel  Room 

$382.00 

""Tfiiis 

UMI 


66830 
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Naiw«o(barw( 

I 

(c) 

Type  A  anxxxH  of 

paymanl 

Check 

In-Mnd 

3.  MOwS  ..•.».*.»*.H 

4.  Taxi 

..«. 

123.50 

oaoo 



606.50 

171.45 

(b)  Non-Fed  S  jurce:  Same  as  No.  4. 

1 .  Agency:  Feiferal  Communications 
Ccmunission. 

2.  Employee:  Melissa  Waksman. 


Government  njsHion:  Senior 
Attorney,  Cable  Services  Bureeu. 

3.  Event:  Western  Cable  Sbow. 

4.  Sponsm  of  Event:  California  Cable 
Television  Association— CCTA. 

5.  Sponsor  Address:  4341  Piedmont 
Avmue.  P.O.  Bok  11080,  Oakland.  CA 
94611.  , 

6.  Location  ofpvent:  Anabeim. 
California. 

7.  Employee's  Bole:  Panelist 

8.  Dates  of  Event:  11/30-12/02/94. 

9.  Travel  Datei:  11/29-12/02/94. 

10.  (a) 


Naiuf«ofbef»i 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

I.RoumripTranspi 

2.  HoM  Room  ..... 

3.  Maeis 

4.  Telephone 

f- 

$79.00 

"$306.10 
39.49 
19.17 

79.00 

363.76 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Fedtoal  Communications 
Commissicm.       j 

2.  Employee:  Jdbn  P.  Wong. 
Government  Position:  D^uty  Chiet 

Technical  Services  Teem,  Cable 
Services  Bureau. ! 

3.  Event:  West^  Cable  Show. 

4.  Sponsor  ofBvent:  California  Cable 
Television  AsKxiatiaa— GCTA. 

5.  Spmtsw Address:  4341  Piedmont 
Avenue,  P.O.  Box  11080,  Oakland,  CA 
94611.  I 

6.  Location  of  Event:  Anabeim, 
California. 

7.  Employee's  ftole:  Panelist 

8.  Dates  ofEvelfit:  11/30-12/02/94. 

9.  7>tivie/Dtitefl|r  11/29-12/01/94. 

10.  (a) 


Nature  of  benem 


I.RounMpTranspqr- 
2.  HoM  Room  ^. 


(c) 

Type  &  amount  of 

payment 


Check 


$392.00 


In-Wnd 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

IrvMnd 

3.  Meals 

4.  Mleage,"&  Ruiking' 

142.50 
44  A) 



578.50 

305.10 

$305.10 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  W.  Spangler. 
Government  Position:  Deputy  Chief, 

Enforcement  EKvision,  Common  Carrier 
Bureau. 

3.  Event:  1995  Winter  Conference, 
"Protection  for  the  90s". 

4.  Sponsor  of  Event:  Communication 
Fraud  Control  Association— CFCA. 

5.  Sponsor  Address:  1990  M  Street. 
NW.,  Suite  508.  Washington,  DC  20036. 

6.  Location  of  Event:  Orlando.  Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  02/22-24/95. 

9.  Travel  Dates:  02/22-23/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

■  1  ii.tmil  II  II 

poraoon  ..........___ 

$380.00 
49.96 
45.00 

3425 

3.  Metris 

4.  Telephone.  Kile- 
age  &  Taxi  

•     •••■••••••• 

50920 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  hfiduiel  L  Katz. 
Government  Position:  Chief 

Economist.  OCBce  of  Plans  &  Policy. 

3.  Event:  Qmveigence  '95  Conference. 

4.  Sponsor  of  Event:  Chilton 
Commimications. 

5.  Sponsor  Address:  600  S.  Cherry 
Street,  Suite  400,  Denver,  CO  80222. 

6.  Location  of  Event:  Chicago,  Illim>is. 

7.  Employee's  Role:  Panelist. 

8.  Doles  of  Event:  04/19-21/95. 

9.  Trove/  Dates:  04/19-20/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

l.RoundMp  Trans- 
ponaoon  

$152.00 

104.00 

57.00 

2.  HoM  Room  

3.  Meals 

Nature  of  t)eneflt 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

4  laid 

67.75 

......_........ 

-«. 

380.75 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Aileen  A.  Pisdotta. 
Government  Position:  Chief,  Planning 

&  Negotiations  Division.  International 
Bureau. 

3.  Event:  Tenth  National  ft  First 
Andean. 

4.  Sponsor  of  Event:  Colombian 
Telecommunications  Research  Center— 
ONTEL. 

5.  Sponsor  Address:  Av.  9  No.  118- 
85,  Santa  Fe  de  Bogota,  Columbia. 

6.  Location  o/£Vent:  Cartagena, 
Columbia. 

7.  Employee's  Role:  Speaker. 

8.  Z>ates  of  Event:  05/10-12/95 

9.  Travel  Dates:  05/09-12/95. 

10.  (a) 


Nature  of  t)eneflt 

(c) 

Type  &  amount  of 

payment 

Check 

IrHdnd 

■1 II  .aBiiT  1  1 

poratDon 

$87595 

2.  HoM  Room  .......... 

3.  Meals 



327.12 
200.00 

1403.07 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  Kathleen  B.  Levitz. 
Govenmient  Position:  Deputy  Chief, 

Common  Carrier  Bureau. 

3.  Event:  Ccmforence  on  "Inteniational 
Simple  Resale". 

4.  Sponsor  of  Event:  C^ranmEd 
Limited. 

5.  Sponsor  Addlrass:  Communications 
House.  137  Dulwich  Road,  London  SE24 
ONG. 

6.  Locotion  o/£Vent:  London. 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  11/17-18/94. 

9.  Travel  Dates:  11/15-20/94. 

10.  (a) 


Nature  of  benefR 

(c) 

Type  &  amount  of 

payment 

Check 

IrvWnd 

LRoundtripTrcm- 
portation 

$561.35 

2.  HoM  Room 

$340.00 
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66881 


Nature  of  benalt 

Type  &  amount  of 
payment 

Check 

li>4dnd 

3.  Me^ 

4.  Taxi  &  Telephone  . 

150.50 
9093 



802.78 

340.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agmcy:  Federal  Communic^ons 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Goverjunent  Position:  Chief,  Office  of 

Plans  ft  Policy. 

3.  Event:  Conference  on  "Access 
Networics". 

4.  Sponsm  of  Event:  CommEd 
Limited. 

5.  Sponsor  Address:  Communications 
House.  137  Dulwich  Road.  London  SE24 
ONG. 

6.  Location  of  Event:  Londcm. 
England. 

7.  Employee's  Role:  Speaker. 

8.  ftites  of  Event:  12/15-16/94. 

9.  Travel  Dates:  12/13-16/94. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anwunt  Of 

payment 

■• 

Check 

IrvMnd 

1.  Roundbrip  Trans- 

2.  HoM  Room 

50.65 
9.38 

$1087.65 
441.00 

3.  Meals 

4  Taxi 

258.00 

60.03 

1786.65 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Mark  A.  Coibitt 
Government  Position:  Director, 

Technology  Policy.  Office  of  Plans  ft 
Policy. 

3.  Event:  Product  Definition  Summit. 

4.  Sponsor  of  Event:  CMP 
Publishing— Electronic  Engineering 
Times  ft  OEM  Magazine. 

5.  Sponsor  Address:  Attn:  Irme 
MoCarty.  600  Community  Drive, 
Manhasset.  NY  11030. 

6.  Location  of  Event:  San  Francisco. 
Califcumia. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/21/95. 

9.  Travef  Dotes:  4/20-21/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In4dnd 

1 .  RoundMp  Trans- 
portation   

$135.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

IrvMnd 

2  HoM  Room 

99.m 

3.  Meals 

4.  Taxi 

57.W 
76.00 

268i)0 

99.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Brian  F.  Pontes. 
Government  Position:  Legal  Adviscv 

to  Commissioner  James  H.  Quelle. 

3.  Event:  CS  First  Boston. 

4.  Spottsor  of  Event:  CS  First  Boston 
Corp. 

5.  Sponsor  Address:  55  East  52nd 
Street.  New  Yoric  Qty,  NY  10055. 

6.  Location  of  Event:  New  York  City, 
New  YoiiL 

7.  Employee's  Role:  Speaker. 

8.  Dkites  of  Event:  12/06/93. 

9.  Travel  Dates:  12/05-06/93. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

in^dnd 

1 .  Rountrlp  Transpor- 

$142.00 

2  HoM  Room  

$254.82 

3  Meals      

66.50 
29.00 

4.  Taxi  &  PaiMng 



237.50 

254.82 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Gregory  J.  Vogt. 
Government  Position:  Deputy  Chief, 

Cable  Services  Bureau. 

3.  Event:  Annual  Legislative 
Conference. 

4.  Sponsor  of  Event:  Cable  Television 
Association  of  New  York. 

5.  Sponsor  Address:  126  State  Street, 
Third  Floor,  Albany,  NY  12207. 

6.  Location  of  Event:  Albany,  New 
York. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  05/15/95. 

9.  Travel  Dates:  05/15/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Ifvldnd 

I.RountripAirfine 
Tteket - 

$276.00 

3.  Meals 

326 

Nature  of  benefit 

Type  &  amount  of 
payment 

Check 

Inland 

4.  PafWng.  Mileage  & 
Taxi  

2620 

306.46 



(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Peter  F.  Cowhey. 
Government  Position:  Chief, 

Multilateral  ft  Development  Branch, 
International  Bureau. 

3.  Event:  Digital  World  Conference. 

4.  Sponsor  of  Event:  Digital  World. 

5.  Sponsor  Address:  303  Vintage  Parit 
Drive,  Foster  City,  CA  94404. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/04/95. 

9.  Travel  Dates:  06/04-07/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payntent 

Check 

IrvWnd 

1 .  Roundtrip  Trane- 

$1369.38 

2  IHoM  Room  

3  Maals                

1369.38 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Bruce  A.  Franca. 
Government  Position:  Deputy  Chief 

Engineer,  Office  of  Engineering  ft 
Tedmology. 

3.  Event:  1995  Winter  International 
Consimier  Electronics  Show. 

4.  Sponsor  of  Event:  Electronic 
Industries  Association — ^EIA. 

5.  Sponsor  Address:  2500  Wilson 
Boulevard  Arlington,  VA  22201-3834. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/06-09/95. 

9.  Travel  Dates:  01/05-07/95. 

10.  (a) 


Nature  of  benefit 

Type  4  amount  of 
payment 

Check 

IrvMnd 

1.  Roundfrip  Trane- 
poftstion  ......•••••«>••• 

7  Hatal  Room     

$35.00 

$494.50 
477.00 

3*  Md&l8  ■•••»••••••••■••••- 

4.  Parking  — 

152.00 
27.00 

214.00 

971.50 
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(b)  Non-Fed  ^uice:  Same  as  No.  4. 

1.  Agency:  Fedaral  Communicatians 
Caminiaaian. 

2.  Empioyee:pMd  E.  Hundt 
Govmunent  fosition:  Chainnan. 

3.  Event:  1999  Winter  bttematioQal 
Consumer  Electronics  Show. 

4.  Sponsor  ofSvent:  Electronic 
Industries  AasociatiOD-^IA. 

5.  Sponso"  Aidless:  2500  Wilsom 
Boulevod,  Arliiigton,  VA  22201-3834. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee'iRole:  Speaker. 

8.  Dates  ofEvknt:  01/06-09/95. 

9.  ThiVB/Dal^s:  01/05-06/95. 

10.  (a) 


IDath: 


Nature  o4  bene(  t 


l.RoundMpTrani- 


.  now  nooffi 
4.  Taxi 


Type  &  amount  of 
payment 


Check 


$621  i» 
20.00 


1007.50 


In^dnd 


$172.72 


172.72 


(b)  Non-Fed  Sburve:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Empioyee;  Michael  Katz. 
Govmunent  mshion:  Chief 

Economist,  OfBQe  of  Plans  &  Policy. 

3.  fvant:  1995  Winter  International 
Consumer  Electaooics  Show. 

4.  Sponsor  ofSvent:  Electronic 
Industries  AssodUtion— EIA. 

5.  Sponsor  AdldrBss:  2500  Wilson 
Boulevard  Arlington.  VA  22201-3834. 

6.  Location  of  Event:  Las  Vegas. 
Nevada.  I 

7.  Employee's  |iP/e;  Speaker. 

8.  Aifes  of  Event:  01/06-08/95. 

9.  7>t7ve/Z>ate«:  01/06-08/95. 

10.  (a) 


NalwaoftMnet 

(c) 

Type  &  amount  of 

payment 

Check 

li>4dnd 

l.RoundMpTiw* 
ponMKin ^ 

.... 

$806.00 

4 

£.  now  noofn  — .j 

$148.00 

3.  Maala . 

38.00 
17.00 

4.  Taxi H 



364.m 

148.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Fedbral  Communications 
Commission. 

2.  Employee:  Siul  9iapiio. 
Government  Petition:  Director, 

Technology  Polky,  Office  of  Plans  ft 
Policy. 


3.  Event:  1995  Winter  Intemational 
Coosumer  Electnmics  Show. 

4.  Sponsor  o/fiVent:Ele(Aranic 
Industries  Assodatian—EIA. 

5.  Sponatx  Addms:  2500  Wilson 
Boulevard,  Arlington.  VA  22201-3834. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Rble:  Assist  rhwifman 
in  preparing  for  Keynote  Address. 

8.  Dotes  of  Event:  01/06-08/95. 

9.  Travel  Dates:  01/05-08/95. 

10.  (a) 


^4ature  of  benefit 

<c) 

Type  a  amount  of 

payment 

Check 

In-Wnd 

ponaoon _ 

2.  Hotel  Room  ..„. 

3.  M68l8  .••.....»«. 

4.  Telephone  &  Taxi  . 

$868.00 

6.18 
35.50 

izsizM 

706.68 

222J0O 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  rnminiiTiirati^ynff 
Commission. 

2.  Employee:  Thomas  P.  Stanley. 
Govenune/it  Position:  Chief  Engineer, 

Office  of  Plans  ft  Policy. 

3.  Event:  1995  Winter  International 
Consumer  Electronics  Show. 

4.  Sponsor  of  Event:  Electronic 
Industries  Association — EIA. 

5.  Sponsor  Address:  2500  Wilson 
Boulevard,  Arlington,  VA  22201-3834. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  fmp/oyee's  Ao7e:  Panelist 

8.  Dotes  of  Event:  01/06-08/95. 

9.  Travel  Dates:T)l/05-09/95. 

10.  (a) 


Nature  of  beneft 

(c) 

Type  ft  amount  of 

payment 

Check 

livMnd 

l.RoundtripTrana- 

n  na*iiala  ■ 

ponBDon , 

$ 

isiob 

35.00 

• 

$664.00 
276.00 

2.  HoM  RoofTi  ......... 

3.  Meals 

4.  Taxi 

■  ■■••■•••■■M»«» 

50.00 

830.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  R.  Alan  Stillwell. 
Government  Position:  Industry 

Economist,  Office  of  Engineering  ft 
Technology. 

3.  Event:  1995  Winter  Intemational 
Consumer  Electronics  Show. 

4.  Sponsor  of  Event:  Electronic 
Industries  Association — EIA. 


5.  Sponsor  Address:  2500  Wilson 
Boulevard,  Ariington,  VA  22201-3834. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  01/06-08/95. 

9.  Travel  Dates:  01/5-9/95. 

10.  (a)  - 


Nature  of  benefit 

(c) 

Type  ft  amount  of 

payment 

Check 

In-Wnd 

mfi^«>al»  ■■ 

$ 

190.00 
23.40 

$484.50 

2.  Holai  Room  

3.  Meels 

636.00 

4.  MHeage.ft  Taxi  .... 

................ 

213.40 

1130.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Rachelle  B.  Chang. 
Government  Position:  Cranmissianer. 

3.  Event:  1995  FCBA  Annual  Seminar. 

4.  Sponsor  of  Event:  Federal 
Communications  Bar  Association — 
FBCA. 

5.  Sponsor  Address:  1722  Eye  Street, 
N.W.,  Suite  300,  Washington,  DC  20006. 

6.  Location  of  Event:  Hot  Springs, 
Virginia. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  05/19-21/95. 

9.  Travel  Dates:  05/19-21/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  ft  amount  of 

payment 

Check 

livkM 

$126.00 

2.  Hotel  Ruin  II  ......... 

4     ** ■- 

<J.  M^MMI 

432.64 
100.00 

126.00 

532.64 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conmiunications 
Commission. 

2.  Employee:  James  R.  Coltharp. 
Government  Position:  Special  Advisor 

to  Commissioner  Andrew  C.  BaiietL 

3.  Event:  1995  FCBA  Annual  Seminar. 

4.  Sponsor  o/£Vent:  Federal 
CommunicatioDS  Bar  Assodaticn — 
FBCA. 

5.  Sponsor  Address:  1722  Eye  Street 
NW.,  Suite  300.  Washington,  DC  20006. 

6.  Location  of  Event:  Hot  Springs. 
Virginia. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  05/19-21/95. 

9.  Thive/ Dotes;  05/l»-21/95. 

10.  (a) 
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Nature  of  benefit 

Type  ft  amount  of 
paymeri 

Check 

In4dnd 

$126.00 

9  Hotel  Room 

$216.00 

3.  Meals  ft  Registre- 

•••••••••••••••• 

100.00 

*^ 

126.00 

316.00 

Cb)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Fedoal  Communications 
Comn^ssion. 

2.  Employee:  Jane  E.  Mago. 
Government  Position:  Senior  Advisor 

to  Commissicmer  Rachelle  B.  Chong. 

3.  Event:  1995  FCBA  Annual  Seminar. 

4.  Sponsor  of  Event:  Federal 
Communicatimis  Bar  Association^- 

FBCA. 

5.  SJx>nsoir  Address;  1722  Eye  Street 
NW..  Suite  300,  Washington,  DC  20006. 

6.  Location  of  Event:  Hot  Springs, 
Virginia. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  05/19-21/95. 

9.  T^uvei  Dates:  05/19-21/95. 

10.  (a) 


Nature  of  tienefit 

Type  ft  amount  of 
payment 

Check 

IrvMnd 

l.RoundtripTrens- 

$120.00 

2.  Hotel  Room  ..« 

3.  Meals 

$713.84 

100.00 

120.00 

813.84 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Kenneth  M.  Ackerman. 
Govwiunent  Position:  Chief, 

Accounting  Systems  Branch,  Common 
Carrier  Bureau. 

3.  Event:  1994  Annual  Seminar. 

4.  Sponsor  of  Event:  Frederick  ft 
Warinner. 

5.  Sponsor  Address:  8400  West  110th 
Street,  Suite  450,  Overland  Pari^,  KS 
66210. 

6.  Location  of  Event:  Phoenix, 
Arizona. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  12/12-13/94. 

9.  Travel  Dates:  12/11-13/94. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  ft  amount  of 

paymert 

Check 

In^dnd 

2.  Hotel  Room  

3  MmiIx 

364.16 
102XX) 

64.00 



4.  Taxi.  Milooge  ft 

855.16 

Natnra  of  liensfil 


l.RoundMp  Trans- 
portation   ~.. 

2.  Hotel  Room  

3.  Meals - 

4.  Car  Rental  ft  Park- 


Type  ft  amount  of 
paymsrt 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Scott  B.  Harris. 
Govarunent  Position:  Chief, 

Intemational  Bureau. 

3.  Event:  Conference  cm 
Interconnection. 

4.  Sponsor  of  Event:  Financial  Times 
Business  Enterprises  Limited. 

5.  Sponsor  Address:  102-108 
Clerkenwell  Road  London  EClM  5SA. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Presentation  at 
Conference. 

8.  Dates  of  Event:  02/08/95. 

9.  Travel  Dates:  02/7-10/95. 

10.  (a) 


Nature  of  benefit 

Type  ft  amount  of 
paymer4 

Check 

IrvWnd 

I.RoundlripTrana- 
portation  .............. 

$325.00 

Nature  of  benefit 

Type  ft  amount  of 
payment 

Check 

In4dnd 

I.Roundlrip  Trans- 
portation  

2.  Hotel  Room  ..-. 

3.  Meals 

4.  Taxi 

$836.95 

220.00 

14.57 
203.10 



1054.62 

220.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Charles  W.  Kelley. 
Govenunent  Position:  Chief, 

Enforcement  Division,  Mass  Media 
Bureau. 

3.  Event:  61st  Annual  GAB 
Conventi(m. 

4.  Sponsor  of  Event:  Georgia 
Association  of  Broadcasters  Inc.— GAB. 

5.  Sponsor  Address;  Attn:  William  G. 
Sanders,  8010  Roswell  Road.  Suite  260, 
Atlanta,  GA  30350. 

6.  Location  of  Event:  La  Grange, 
Georgia. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  06/16-18/95. 

9.  Travel  Dates:  6/16-18/95. 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mark  A.  Coibitt. 
Covemmenf  Position: 

Telecommunications  Policy  Analyst, 
Office  of  Plans  &  Policy. 

3.  Event:  Second  Annual  HAA 
Management  Conference. 

4.  Sponsor  of  Event:  Home 
Automation  Association — ^HAA. 

5.  Sponsor  Address:  808  17th  Street, 
N.W..  Suite  200,  Washington.  D.C. 
20006. 

6.  Location  of  Event:  Chicago,  Illinois. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  06/29-30/95. 

9.  Travel  Dates:  6/28-29/95. 

10.  (a) 


Nature  of  t>enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-ldnd 

I.RoundtripTrane- 
portatkxi _ 

2.  Hotel  Room  ~. 

3.  Meels 

4  Taxi            

$152.00 

$104.00 

- 

152.M 

104.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission 

2.  Employee:  Jonathan  V.  Cohen. 
Government  Position:  Attorney,  Office 

of  Plans  &  Policy. 

3.  Event:  Winter  Investor  Conference. 

4.  Sponsor  of  Event:  Hanifen,  Imhoff 
Inc. 

5.  Sponsor  Address:  1126  17th  Street. 
Suite  1600.  Denver,  CO  80201. 

6.  Location  of  Event:  Beaver  Creek, 
Colorado. 

7.  Employee's  Role:  Presentation  at 
Conference. 

8.  Dotes  of  Event:  03/09/95. 

9.  Trove/ Dotes;  03/08-11/95. 

10.  (a) 
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NttraoflMnst 

(c) 
Type  &amounl  of 

fMyiMTl 

1 

Ctack 

irvMnd 

I.RoundMp  Trans- 

$27BJ» 

28J4 
172.58 

2.  HoM  Rooni  .... 

3.  Maeii 

4.  T«jd 

■•••■ 

8iaoo 

477.42 

810.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agmcy.  Federal  Cranmunicatioiu 
Commission. 

2.  Employee:  Robert  F.  Qeveland. 
Government  Position:  Physical 

Scientist,  Office  of  Engineering  & 
Technology. 

3.  Event:  IBA  fall  Meeting. 

4.  Sponsor  ofkvent:  International  Bar 
Association^IBA- 

5.  Sponsor  Acttiress:  Golderg.  Godles, 
Wiener  &  Wrighl  Law  Offices. 
International  Ba^  Association,  1229  19th 
Street,  N.W.,  W^hington,  D.C.  20036. 

6.  Location  of^vent:  New  Orleans, 
Louisiana.  I 

7.  Employee's  ^ole:  Participate  in  a 
session  (hi  mobils  satellite  systems. 

8.  Dates  o/£Vdnt:  10/10-14/93. 

9.  Travel  Datek:  lO/lZ-13/93. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anxMjnt  of 

payment 

1 

Ctwck 

Inland 

-• 

$429.00 
84.25 
59.50 
56.00 

2.  HcM  Rouin  „... 

4.  Taxi 

~..... 

628.75 

(b)  Non-Fed  S'^urce:  Same  as  No.  4. 

1.  Agency:  Fedbral  Communications 
Commission. 

2.  Employee:  E^yron  F.  Merchant. 
Government  Position:  Legal  Advisor 

to  Commissianen  Andrew  C.  Barrett. 

3.  Event:  IBA  PaU  Meeting. 

4.  Sponsor  of  Event:  International  Bar 
Assodation-^A. 

5.  Sponsor  Address:  Golderg,  Godles, 
Wiener  &  Wright!  Law  Offices, 
International  Bar  Association.  1229  19th 
Street.  NW.,  Waaliington.  DC  20036. 

6.  Location  ofkvent:  New  Orleans. 
Louisiana.  I 

7.  Employee's  Bole:  Participate  in  a 
session  on  mobile  satellite  systems. 

8.  Dates  of  Event:  10/10-14/93. 

9.  7>av87  Date^  10/11/93. 

10.  (a) 


3. 

4.  Taxi .. 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Cmnmiinirfltionff 
Commission. 

2.  Employee:  Susan  Ness. 
Government  Position:  Commissioner. 

3.  Event:  Broadcast  Pioneers  1995. 

4.  Sponsor  of  Event:  International  Bar 
Association — IBA. 

5.  Sponsor  Address:  11595  North 
Meridian  Street.  Suite  300,  Carmel.  IN 
46032. 

6.  Locatian  of  Event:  faidianapolis, 
Indiana. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/19/95. 

9.  Travel  LkOes:  04/19-20/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^nd 

I.RoundMpAifline 

$404.00 

2.  Hotel  Room  

3.  Meals 

71.00 



404.00 

71.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Ralph  A.  Haller. 
Govenmie/if  Position:  Deputy  Chief, 

Wireless,  Telecommimications  Bureau. 

3.  Event:  Mobile  Insights  '95. 

4.  Sponsor  of  Event:  International 
Data  Ccwporation  &  Mobile  Computing 
Insights  Inc. 

5.  Sponsm  Address:  20823  Stevens 
Creek  Blvd..  Suite  275,  Cuperting,  CA 
95014. 

6.  Location  of  Event:  Scottsdale, 
Arizona. 

7.  Employee's  Role:  Keynote  Speaker. 

8.  Dates  of  Event:  01/29-02/01/95. 

9.  7>ave/ Dotes;  01/29-02/01/95, 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^nd 

LRoundMpTrane- 
portation 

$272.00 

Nature  of  benelil 

(c) 

Type  &  amount  of 

paymant 

Ctieck 

in-Mnd 

2.  HoM  Room 

W.     IvWnUS      .......a............ 

4.  Taxi  A  Car  Rental . 

""mxii 

,      112.61 

$300.00 

503.61 

300.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
CkHnmission. 

2.  Employee:  Rachelle  B.  Chong. 
Government  Position:  Commisrioner. 

3.  Event:  Pan-Asian 
Telecommimications  Summit  1994. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — ^IIR. 

5.  Sponsor  Address:  1804-5  Seeview 
Commercial  Building.  21-24  Connaught 
Road  West,  Hong  Kong. 

6.  Location  of  fiVenf;  Singapore,  Japan. 

7.  Employee's  Role:  Spe^er. 

8.  Dates  of  Event:  12/05-07/94. 

9.  Travel  Dates:  12/02-08/94. 

10.  (a) 


Nature  of  t)enefit 

(c) 

Type  &  amount  of 

payment 

Check 

IrvMnd 

—ja-a^— alj,.. 

$2546.95 

198"bb 

149.97 

2.  Hotel  Room  

3.  Meals 

$325.76 

4.  Taxi,  Fax  &  Tele- 
phone   

** 

2894.92 

325.76 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief.  Office  of 

Plans  &  Policy. 

3.  Event:  Personal  Communications 
Services  Conference. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — OR. 

5.  Sponsor  i4ddress:  Attn:  Bridgit 
Fitzgerald.  Glen  House,  200/208 
Tottenham  Court  Road,  London  WlP 
9LA. 

6.  Location  of  Event:  Paris,  France. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/23-26/95. 

9.  T^ovei  Dates:  01/21-25^. 

10.  (a) 


Nature  of  benem 

Type  &  a^KXjnt  of 
payment 

Check 

In^nd 

1.  Roundtrip  Trans- 
put lation  ..,,......„„.. 

^ 

$621.65 
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Nature  of  benem 

(c) 

Type  &  amount  of 

payment 

Check 

IrvWnd 

2  Holal  Room  

144.00 

<1    tiiniJ. 

$34.81 
84.09 

A  Taxi                

118.90 

o6o.oo 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  R.  Coltharp. 
Govenunent  Position:  Special  Advisor 

to  Commissioner  Andrew  C.  Barrett. 

3.  Event:  Third  Annual  Conference  on 
Communications.  &  Media  Finance. 

4.  Sponsor  of  Event:  Institute  for 
International  Research — ^mt 

5.  Sponsor  Address:  708  Third 
Avenue.  4th  Floor.  New  York,  NY 
10017-4103. 

6.  Location  of  Event:  New  York  Qty, 
New  Yoric. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  02/27-28/95. 

9.  Travel  Dates:  02/26-27/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

LRoundlripTrans- 
portatkxi — 

2.  Hotel  Room  

3.  Meais 

d  Taxi 

$138.00 

$234.16 

• 

138.00 

234.16 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Scott  B.  Harris. 
Government  Position:  Chief. 

International  Bureau. 

3.  Event:  International  Mobile 
Satellite  Conference. 

4.  Sponsor  of  Event:  Industry  Canada. 

5.  Sponsor  Address:  Commimications 
Research  Centre.  3701  Carling  Avenue, 
P.O.  Box  11490,  Station  H,  Ottawa, 
Ontario,  K2H  8S2  Canada. 

6.  Location  of  Event:  Ottawa,  Canada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/06/95. 

9.  Travel  Dates:  06/06/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

I.Roundtrip  Airline 
Ticket 

$425.74 

Nature  of  benefit 

(c) 

Type  &  amours  ol 

payment 

Check 

Inland 

2.  Hotel  Room  

3.  Meals  ....    

4.  Taxi 

39.75 

58.40 

— 

523.89 

•■•••■•••■•••••• 

Cb)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Comndssion. 

2.  Employee:  A.  Richard  Metzger,  Jr. 
Govenunent  Position:  Deputy  Chief  of 

Operations,  Conunon  Carrier  Bureau. 

3.  Event:  INGAA's  Legal  Committee. 

4.  Sponsor  of  Event:  Interstate  Natural 
Gas  Association  of  Amerioi — ^INGAA. 

5.  Sponsor  Address:  555  13th  Street, 
NW.,  #300W,  Washington,  DC  20004. 

6.  Location  of  Event:  Orlando,  Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  03/27/95. 

9.  Trave/ Dates:  03/26-27/95. 

10.  (a) 


Nature  of  beneitt 

(c) 

Type  &  amount  of 

payment 

Check 

IrvMnd 

1 .  Roundtrip  Trans- 

portatkxi 

2  Hotel  Room  

$398.00 

122.00 

3  Maais 

52.00 
71.75 

521.75 

122.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Andrew  C.  Barrett. 
Government  Position:  Commissioner. 

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  k  National  Association  of 
Television  Program  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street  NW.,  Suite  300,  Washington.  DC 
20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  01/22-26/95. 

9.  Travel  Dates:  01/21-24/95. 

10.  (a) 


Nature  of  beneftt 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

1.  Roundtrip  Trans- 
portatton 

$284.00 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

livkind 

2.  Hotel  Room  

222.00 
142.50 
132.50 

3.  Meals 

4.  Taxi 



781.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Rachelle  B.  Chong. 
Government  Position:  Commissioner. 

3.  Event:  INTV/NATPE  loint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  &  National  Association  of 
Television  Program  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street  NW.,  Suite  300,  Washington,  DC 
20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/22-26/95. 

9.  Travel  Dates:  01/21-24/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Irvlond 

1.  Roundtrip  Trans- 
portation  

2  Holal  Room  

$309.00 
206.97 
142.50 

144.66 

3  Meals  

4.  Faxes,  Telephone 
4  Taxi       

803.13 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lyndon  Boozer. 
Government  Position:  Legislative 

Affairs  Specialist,  Office  of  Legislative  & 
Intergovemmental  Affairs. 

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  &  National  Association  of 
Television  Program  Executives— NATPE 

5.  Sponsor  Address:  1320  Nineteenth 
Street,  NW.,  Suite  300.  Washington.  DC 
20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/22-26/95. 

9.  Travel  Dates:  01/21-23/95. 

10.  (a) 
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(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Fedval  Communications 
Commission. 

2.  Employee:  Judith  Hairis. 
Government  Pdfution:  Director.  Office 

of  Legislative  &  Intergovernmental 
Afhirs.  I      

3.  Event:  INTViNATPE  Joint 
Convention.       J 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations.  Inc. — 
INTV  k  National  Association  of 
Television  Progn|n  Executives— 
NATPE.  ! 

5.  Sponsor  Advess:  1320  Nineteenth 
Street.  NW..  Suite  300.  Washington,  DC 
20036.  , 

6.  Location  ofment:  Las  Vegas. 
Nevada.  I 

7.  Employee's  Hole:  Panelist. 

8.  Dates  of  Event:  01/22-26/95. 

9.  Travel  Dates:  01/21-23/95. 

10.  (a) 


Nature  of  t)enem 

H 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

ponaDon , 

2.  HoM  Rooffi  4 

t9>  M^^HB    >•■>•■■>■•••■•••. 

4.  Taiaphone  &  Taxi 

-• 

$314.00 

137.96 

95.00 

28.75 

575.73 

(b)  Non-Fed  Soarce:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  £mp/oyee:  Meredith  ).  Jones. 
Government  Position:  Chief  Cable 

Services  Bureau.  | 

3.  Event:  INTV/NATPE  Joint 
Convention.         ' 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  &  National  Association  of 
Television  Progra|n  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street.  NW.,  Suitd  300,  Washington  DC 
20036.  J 

6.  Location  ofayent:  Las  Vegas, 
Nevada. 

7.  Employee's  Aole:  Panelist. 

8.  Dates  ofEvei  t:  1/22-26/95. 


9.  Travs/Dates:  01/21-24/95 

10.  (a)                   .- 

• 

Nature  Of  t)eneflt 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

1.  Roundlrip  Trans- 
portation  

2.  Hotel  Room  

4    MMkl 

$309.00 

206.97 

1S2i» 

41.00 

...............a 

4.  Taxi 

•  •••.. 

- 

708.97 



7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/22-26/95. 

9.  Travel  Dates:  01/21-24/95. 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Michael  L  Katz. 
Government  Position:  Chief 

Economist  Office  of  Plans  &  Policy. 

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  &  National  Assodaticm  of 
Television  Program  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street.  NW..  Suite  300.  Washington  DC 
20036. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  01/22-26/95. 

9.  Travel  Dates:  01/22-24/95. 
10.(a) 


Ntfureo(t)en^ 

(c) 

Type  &  amount  of 

payment 

Check 

IrvMnd 

I.Rounctrip  Trans- 
portation .._„....._.. 
2.  Hotel  Room  

$306.00 

138.00 

95.x 

42.00 



3.  Meals 

4.  Taxi 



583.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Charles  Kelley. 
GoveiTunent  Position:  Chief, 

Enforcement  Division,  Mass  Media 
Bureau. 

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of^ 
Independent  Television  Stations  Inc. — 
INTV  &  National  Association  of 
Television  Program  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street,  NW..  Suite  300,  Washington,  DC 
20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 


Nature  of  beneftt 

(c) 

Type  &  amount  of 

payment 

Check 

IrvWnd 

1.  Roundlrip  Trana- 
poramon  ............... 

2.  Hotel  Room  

$284.00 

206J7 

142.50 

17.50 

■■•••■••••■••••• 

3.  Meais 

4.  Taxi .... 

••••«•••••••• M • 

650.97 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Comndssion. 

2.  Employee:  Barbara  A.  Kreisman. 
Government  Position:  Chief.  Video 

Services  Mass  Media  Bureau. 

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  ft  National  Association  of 
Television  Program  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street.  NW..  Suite  300.  Washington.  DC 
20036. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  01/22-24/95. 

9.  Travel  Dates:  01/22-24/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

in^dnd 

portation  

$381.00 

138U)0 

104.50 

64.00 

2.  Hotel  Room  

3.  Meals 



4.  Taxi 

•••••■•••••••••a 

1687.50 



(b)  Non-Fed  Source:  Same  as  No.  4.    . 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Blair  S.  Levin. 
Government  Position:  Chief  of  Staff.. 

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc.-;- 
INTV  ft  National  Association  of 
Television  Program  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street  NW..  Suite  300.  Washington.  DC 
20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 


7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  01/22-26/95. 

9.  Travel  Dates:  01/22-24/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^nd 

1.  Roundlrip  Trans- 
DartBtkm 

$308.M 

138.00 

85.50 

28.M 

36.91 

2.  Hotel  Room  

3  ft/leal9          

4.  Parking  &  Taxi 

5.  T6l6pnon6  ........... 

596.41 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/22-26/95. 
Q.Travel  Dates:  1/22-24/95. 
10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Jane  Mego. 
Government  Position:  Senior  Legal 

Advisor  to  Commissioner  Rachelle 
Chong.  

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  ft  National  Association  of 
Television  Program  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street  NW..  Suite  300,  Washington,  DC 
20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  01/22-26/95. 

9.  Travel  Dates:  01/21-24/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

1.  Roundlrip  Trans- 
portation   

$306.00 

207.00 

133.00 

57.00 

2.  Hotel  Room  

^  Maals 

4.  Parking  &  Taxi 

706.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conunimications 
Commission. 

2.  Employee:  Susan  Ness. 
Goverrunent  Position:  Commissioner. 

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  ft  National  Association  of 
Television  Program  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street  NW..  Suite  300.  Washington.  DC 
20036. 


6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  o/ Event;  01/22-26/95. 

9.  Travel  Dates:  01/21-25/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  and  amount  of 

payment 

Check 

IrvMnd 

1.  Roundlrip  Trane- 

$888.00 
137.96 
104.50 
100.05 

30.75 

2.  Hotel  Room  

3.  Meals 

4  Taxi 

5.  Telephone  & 
Faxes  

$1261.28 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Maureen  0'  Connell. 
Government  Position:  Legal  Advisor 

to  Commissioner  James  H.  Quelle. 

3.  Event;  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  &  National  Association  of 
Television  Program  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street  NW..  Suite  300,  Washington,  DC 
20036. 

6.  Location  of  Event:  has  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/22-26/95. 
Q.Travel  Dates:  1/22-25/95. 
10.  (a) 


Nature  of  Benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Irvktnd 

1.  Roundlrip  Trans- 

$342.00 

137.98 

77.00 

124.00 

2.  Hotel  Room  

3  Meals 

4.  Telephone  &  Taxi  . 

$680.98 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commissi(Hi. 

2.  Employee:  James  H.  Quelle. 
Government  Position:  Commissioner. 

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Spemsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  ft  National  Association  of 
Television  Program  Executive — NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street  NW..  Suite  300,  Washington.  DC 
20036. 


Nature  of  t)enefit 

(c) 

Type  &  Amount  of 

Payment 

Check 

Irvkind 

1.  Roundlrip  Trans- 

$310.00 

281.52 

171.00 

74.02 

2.  Hotel  Room  

3.  Meals 

4.  Telephone  &  Taxi  . 



836.54 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  David  R.  Siddall. 
Government  Position:  Legal  Advisor 

to  Commissioner  Susan  Ness. 

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  &  National  Association  of 
Television  Program  Executive — NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street  NW..  Suite  300.  Washington.  DC 
20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  o/ Even/;  01/22-26/95. 

9.  Travel  Dates:  01/21-24/95. 

10.  (a) 


Nature  of  Benefit 

Type  &  anxHjnt  of 
payment 

Check 

In-kind 

1.  Roundlrip  Trans- 
portatkxi  

2.  Hotel  Room  

3  Meals             

$888.00 

137.98 

104.50 

88.80 

32.86 

4  Taxi           

5.  Telephone  &  Taxi  . 

1,252.14 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lisa  B.  Smith. 
Govenmient  Position:  Legal  Advisor 

to  Commissioner  Andrew  C.  Barrett. 

3.  Event;  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  &  National  Association  of 
Television  Program  Executives— 

NATPE 

5.  Sponsor  Address:  1320  Nineteenth 
Street  NW.,  Suite  300,  Washington.  DC 
20036. 
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6.  Location  ofSvent:  Las  Ve^is, 
Nevada.  I 

7.  Employee's  Bole:  Panelist. 

8.  Dates  ofEve^t:  01/22-26/95. 

9.  TVoveiZtoea:  01/21-25/95. 

10.  (a) 


wBiure  oi  Denein 


1.  Roundtrip  Trane- 


2.  HoW  Room  ... 
4.  Tataphonti  a  Tax 


|c) 

Type  &  amount  of 

payment 


Check 


$287.00 
276.00 
171.00 
162.00 


886.00 


In-Mnd 


(b)  Non-Fed  Soprce:  Same  as  No.  4. 

1.  Agency:  Fed#ral  Commuaications 
Cofmmission. 

2.  Employee:  Marrill  Spiegel. 
Government  Pogition:  Special 

Assistant  to  Chairman  Reed  E.  Hundt 

3.  Event:  INTV/NATPE  Joint 
Convention.         | 

4.  Sponsor  ofEirent:  Association  of 
Independent  Teleivision  Stations  Inc. — 
INTV  ft  National  Association  of 
Televlsioo  Progratn  Executives — 
NATPE. 

5.  Sponsor  Addiress:  1320  Nineteenth 
Street  NW..  Suite  SCO.  Washington.  DC 
20036. 

6.  Location  of^^rent:  Las  Vegas, 
Nevada. 

7.  Employee's  Hole:  Panelist 

8.  Dates  of  Event:  01/22-26/95. 

9.  7>tive/Dates.i  01/21-25/95. 

10.  (a) 


Nature  o(  tMnefit 

(c) 

Type  &  amount  of 

payment 

Check 

In4dnd 

1.  Roundlrip  Trans- 

•• 

$312.00 
276.00 
180.00 
124.75 

2.  Hotel  Room  

3.  Meals 

4.  Telephone  &  Taxi 

893.25 



(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  M^itin  L  Stem. 
Government  Portion:  Deputy  Chief. 

Competition  Division  Office  of  the 
General  Counsel.  I 

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  ofEiltent:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  ft  National  Association  of 
Television  Program  Executives — 
NATPE 


5.  Sponsor  Address:  1320  Nineteenth 
Street  NW.,  Suite  300,  Washington  DC 
20036. 

6.  Locatiori  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/22-26/95. 

9.  Trove?  Dates;  01/22-24/95. 

10.  (a) 


Nature  of  t)eneflt 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

1.  Roundtrip  Trans- 
portation   

2.  Hotel  Room  

3.  Meals 

$309.00 
138.00 

4.  Taxi 

47.00 

0 

$494.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Conununications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
GovpTTi/nent  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  INTV/NATK  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 
INTV  &  National  Association  of 
Television  Program  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street  NW..  Suite  300,  Washington  DC 
20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/22-26/95. 

9.  Tnive7  Dates:  01/22-24/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

IrvWnd 

1.  Roundtrip  Trans- 
portation   

2.  Hotel  Room  _ 

3.  Meals 

$286.00 
206.97 
142.50 

64.00 
2.57 

•• 

4.  Parking.  Mileage  & 
Taxi  

5.  Telephone 



701.04 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  (kegory  Vogt. 
Govwnment  Position:  Deputy  Chief. 

Cable  Services  Bureau. 

3.  Event:  INTV/NATPE  Joint 
Convention. 

4.  Sponsor  of  Event:  Association  of 
Independent  Television  Stations  Inc. — 


INTV  &  National  Association  of 
Television  Program  Executives — 
NATPE. 

5.  Sponsor  Address:  1320  Nineteenth 
Street  NW..  Suite  300.  Washington.  DC 
20036. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  01/22-26/95. 

9.  Travel  Dates:  01/22-24/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

1.  Roundtrip  Trans- 
portatkx) 

$308.00 

138.00 

85.50 

37.00 

2.  Hotel  Room  

3.  Meals 

4.  Telephone,  Mile- 
age &  Taxi 

568.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  R.  Coltharp. 
Government  Position:  Special  Advisor 

to  Commissioner  Andrew  C.  Barrett. 

3.  Event:  90th  Annual  Convention  of 
ITA. 

4.  Sponsor  of  Event:  Illinois 
Telephone  Association— ITA. 

5.  Sponsor  Address:  P.O.  Box  730,  300 
East  Monroe  Street,  Springfield,  IL 
62705. 

6.  Location  of  Event:  Lake  Geneva, ' 
Wisconsin. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  6/25-27/95. 

9.  7Vove7  Dates:  6/25-26/95. 

10.  (a) 


Nature  of  benefit 


l.Roundlr^Trans- 

portatkm 

2.  Hotel  Room 

3*  M6&I8  »• 

4.  forking  ft  Tele- 
phone  

5.  Car  Rental  &  Gas 


(c) 

Type  ft  amount  of 

payment 


Check 


$227.00 

18.00 
90.30 


401.80 


In^dnd 


135.63 
11.22 


4.50 


15135 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  EmjAoyee:  Thomas  P.  Stanley. 
Govenunent  Position:  Chief  Engineer. 

Office  of  Plans  ft  Policy. 

3.  Event:  Coramsphere  95. 

4.  Sponsor  of  Event:  Interqational 
Union  for  Radio  Science. 
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5.  Sponsm  Address:  Dr.  Joseph 
Shapiza.  23  Sweden  Street.  Haifa.  Israel 
34980. 

6.  Location  of  Event:  Eilat.  Israel 

7.  Employee's  Role:  Participation  in 
two  Sessions. 

8.  Dates  of  Event:  01/22-27/95. 

9.  Travel  Dates:  01/20-28/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  ft  amount  of 

payment 

Check 

In^dnd 

I.RounlripTranapor- 
tabon 

$1355.95 

2.  Hotel  Room  



" 

1355.95 

Nature  of  benefit 

(c) 

Type  ft  amount  of 

peyment 

Check 

IrvUnd 

POnBDufi  •••••••••>»••■• 

2  Hotel  Room    

$1390^5 
820.00 
618.00 

~--~— ... 

0>  MBW»  .••••...•.•••.••••-- 

$2828.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart 
Government  Position:  Chief.  Mass 

Media  Bureau. 

3.  Event:  LAB's  1995  Annual 
Convention. 

4.  Sponsor  of  Event:  Louisiana 
Associatian  of  Broadcasters — ^LAB. 

(b)  Non-Fed  Source:  Same  as  No.  4.  5.  Sponsor  Address:  8762  Quarters 

1.  Agency:  Federal  Communications       Lake  Road.  Baton  Rouge.  LA  70809. 
Commission.  6.  Location  of  Event:  Baton  Rouge. 

2.  Employee:  James  H.  Quello.  Louisiana. 

Goverrunent  Position:  Ccnnmissioner.         7.  Employee's  Role:  Speaker. 

3.  Event:  KBA's  Spring  Convention.  a.  Dates  of  Event:  02/09-11/95. 

4.  Sponsor  of  Event:  Kentucky  9.  rrovB7  Dotes:  02/09-1 2/95. 
Broadcasters  AssociaticHi — ^KBA.  10.  (a) 

5.  Sponsor  Address:  Attn:  J.  T. 
Whitlock.  WLBN/WLSK  Staticm,  Radio 
Station  Road.  P.O.  Box  680.  Lebanon. 
KY  40033. 

6.  Location  of  Event:  Louisville, 
Kentucky. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  05/15-17/95. 

9.  Travel  Dates:  05/15-16/95. 

10.  (a) 


Nature  of  beneat 

Type  &  amount  of 
payment 

Check 

IrHdnd 

I.RounlripTranapor- 

$399.00 
60.00 
42.50 
51.00 

2.  Hotel  Room 

3.  Meals - 

A  Taxi                

492.50 

Nature  of  t)enefK 

(c) 

Type  ft  amount  of 

payment 

Check 

Irvkmd 

ponaoon  .„- 

$216.00 

162.00 

112.50 

33.00 

3  Meals 

4.  Mileage  ft  Taxi  

$523.50 



Cb)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Thomas  P.  Stanley. 
Govenunent  Position:  Chief  Engineer, 

Office  Plans  ft  Policy. 

3.  Event:  KTIS  '95. 

4.  Sponsor  of  Event:  Korea  Telecom. 

5.  Sponsor  Address:  17,  Woomyeon- 
dong.  Seocho^.  Seoul.  137-792. 
Korea. 

6.  Location  of  Event:  Seoul.  Korea. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  0/ Event;  07/11-12/95. 

9.  Travel  Dates:  07/08-13/95. 

10.  (a) 


tb)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Conunission. 

2.  Employee:  Bruce  A.  Franca. 
Government  Position:  Deputy  Chief. 

Office  of  Engineering  ft  Tedinology. 

3.  Event:  Global  Telecommunications 
Conference. 

4.  Sponsor  of  Event:  Lehman  Brothers 
Inc. 

5.  Sponsor  Address:  3  World 
Financial  Center  New  York.  NY  10285. 

6.  Location  of  Event:  New  York  Qty, 
New  York. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  12/07/94. 

9.  Travel  Dates:  12/07/94.   - 

10.  (a) 


N^ure  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

1 .  Roundtrip  Trans- 
portation   

$490.09 

Nature  of  beneIR 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

2.  Hotel  Room  

3.  Meals 

4.  Taxi.  MHaage  A 
Tetephone  . — 

"28150 

78.50 

597.09 



^~{b]  Non-Fed  Source:  Same  as  No.  4. 
^^1.  Agfincy:  Federal  Communications 
Commission. 

2.  Employee:  Charles  W.  Kelley. 
Govemment  Position:  Chief, 

Enforcement,  Mass  Media  Bureau. 

3.  Event  Great  Lake  Boardcasting 
Conference. 

4.  Sponsor  of  Event:  Michigan 
Association  of  Broadcasters— -MAB. 

5.  Sponsor  Address:  819  N. 
Washington  Avenue,  Lansing,  MI  48906. 

6.  Location  of  Event:  Lansing, 
Michigan. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  02/21/95. 

9.  Travel  Dates:  02/20-21/95. 

10.  (a) 


Nature  of  t)enef)t 

(c) 

Type  &  amount  of 

payment 

Check 

Irvkmd 

1.  Roundlrip  Trans- 
portation   _ 

2.  Hotel  Room  „ 

3.  Meals - 

4  Parking  .- 

$562.00 
54.00 
37.50 
10.00 

683.50 



(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Roy  J.  Stewart 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Event:  MAB  Convention. 

4.  Sponsor  of  Event:  Mississippi. 
Association  of  Broadcasters — ^MAB. 

5.  Sponsor  Address:  15  Northtown 
Drive,  Suite  A.  Jackson.  MS  39211. 

6.  Location  of  Event:  Biloxi, 
Mississippi. 

7.  Employee's  Role:  Speak«. 

8.  Dates  of  Event:  06/15-18/95. 

9.  Travel  Dates:  6/16-18/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  annount  of 

payment 

Check 

Irvkind 

1 .  Roundtrip  Trans- 
portatton  

2.  Hotel  Room  _ 

$301.00 
142.00 

Mwal 


ir  /  VoL  60)- No.  247  /  Tuesday,  December  26.  19»^i  Notiow 


Nature  of  btnolit 


3.  Meals 

4.  Taxi  &  Telephone 


(c) 

Type  &  amount  of 

payment 


Check 


90.00 
58.05 


591.06 


In-kind 


(b)  Non-Fed  Sow  ce:  Same  as  No.  4. 

1.  Agency:  Fedeifl  Communications 
Commission. 

2.  Bmpioyee:  Charles  W.  Kelley. 
Government  Position:  Chief, 

Enforcement  Divisiion,  Mass  Media 
Bureau. 

3.  Event;  45th  Annual  AffiA 
Convention.  j 

4.  Sponsor  ofEv$nt:  Minnesota 
BroadcastMS  Assodaticm — ^MBA. 

5.  Spimsor  Addnas:  3517  Raleigh 
Avenue,  P.O.  Box  16030,  St.  Louis.  MN 
55416-0030. 

6.  Location  ofE^ynt:  Willmar. 
Minnesota.  | 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event  10/06-08/94. 

9.  Trove/ Dates;  io/7-8/94. 

10.  (a) 


Nature  of  benMK 


1.  Roundtrip  Trans- 
portatnn 

2.  Hotel  Room  ..^.. 

4.  Taxi  &  Telephone  . 


(c) 

Type  &  amount  of 

payment 


Check 


$418.00 
40.00 

vsJoa 


473.00 


IrvWnd 


(b)  Non-Fed  Souke:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission.         ' 

2.  Employee:  Matk  Nadel. 
Goverrunenf  Position:  Attorney 

Advisor,  Common  Carrier  Bureau. 

3.  Event:  Sympo^um  on  Universal 
Service  (%ligation.i 

4.  Sponsor  ofEviant:  Mercury 
Commimications.  ] 

5.  Sponsor  Addrltss:  St.  Giles  Court, 
24  Castile  Street,  Cambridge,  CB3  OAJ 
UK. 

6.  Location  ofEv^nt:  Cambridge, 
United  Kingdom.   | 

7.  Employee's  Bdle:  Speaker. 

8.  Dates  of  Event,  12/12-13/94. 


9.  Travel  Dates: 

10.  (a) 


12/09-14/94. 


Nature  of  t)enefH 


1 .  Roundtrip  Trans- 


(c) 

Type  &  amount  of 

payment 


Check 


$712.35 


In-kind 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Oieck 

Irv4dnd 

2.  Hotel  Room  

3.  Meals 

4.  Taxi,  &  Telephone 

97.00 

217.75 

55.03 

$247.50 
82.61 

1082.13 

330.11 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commissi<m.  Vi-'*^ 

2.  Employee:J)onald  H.  Gips. 
Government  Position:  Deputy  Chief, 

Office  of  Plans  &  Policy. 

3.  Event:  Worldwide 
Telecommunications  Conference. 

4.  Sponsor  Event:  McKinsey  &  Co. 

5.  Sponsor  Address:  Attn:  Peter 
Bisson,  55  East  52  Street,  18th  Floor, 
New  Yoik,  NY  10122. 

6.  Location  of  Event:  Boca  Ratcm, 
Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  04/06/95. 

9.  Travel  Dates:  08/04-07/95. 

10.  (a) 


NalUM  of4)enelit 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

1.  floundtrip  Trans- 

$462.00 

2.  Hotel  Room 

3.  Meals 

$36034 

4.  Taxi 

36.00 

5.  Movie  &  Telephone 

8757 

498.00 

387.81 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Conunission. 

2.  Employee:  Reed  E.  Hundt. 
Government  Position:  Chairman. 

3.  Event;  Worldwide 
Telecommunications  Conference. 

4.  Sponsor  of  Event:  McKinsey  &  Co. 

5.  Sponsor  Address:  Attn:  Peter 
Bisson,  55  East  52  Street,  18th  Floor, 
New  York,  NY  10122. 

6.  Location  of  Event:  Boca  Raton, 
Florida. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  04/06/95. 

9.  Travel  Dates:  04/06-07/95. 

10.  (a) 


Nature  of  t)enefit 


1 .  Roundtrip  Trans- 
portatnn  , 

2.  Hotel  Room  , 


(c) 

Type  &  amount  of 

payment 


Nature  of  tienefit 

(c) 
Type  &  amount  of    ' 
payment 

Check 

liHdnd 

3.  Meals 

4.  Umtxella  Rental .... 

7.42 

401.00 

357.96 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Karen  F.  Kombluh. 
Government  Position: 

Telecommunications  Policy  Analyst, 
Office  of  Plans  &  Policy. 

3.  Event:  Worldwide 
Telecommimications  Conference. 

4.  Sponsor  of  Event:  McKinsey  &  Co. 

5.  Sponsor  i4ddress;  Attn:  Peter 
Bisson.  55  East  52  Street,  18th  Floor, 
New  YoA,  NY  10122. 

6.  Location  of  Event:  Boca  Raton, 
Florida. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event:  04/06/95. 

9.  Travel  Dates:  04/06-07/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

IrvMnd 

1.  Roundtrip  Trans- 
portsbon  

$401.00 

2.  Hotel  Room  

3.  Meals 

350.54 
7.69 

4.  Telepfione 

.75 

401.00 

358.98 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Andrew  C.  Barrett. 
Government  Position:  Commissioner. 

3.  Event;  Telecommimications  in  the 
Next  Milleimium. 

4.  Sponsor  of  Event:  MFS 
Communications  Company,  Inc. 

5.  Sponsor  Address;  Government 
Affairs  Office,  3000  K  Street,  N.W., 
Suite  300,  Washington,  D.C.  20007. 

6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/25/95. 

9.  Travel  Dates:  5/23-27/95. 

10.  (a) 


Nature  of  benefit 


1.  Roundtrip  Airline 

Ticket 

3S0S4    2.  Hotel  Room  


(c) 

Type  &  amount  of 

payment 


$870.00 
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Nrtureofbeneft 

(c) 

Type  &  amount  of 

payment 

Check 

In4cind 

3.  MSSiS  •—»••»••••••—• 

4a      1  VW     ■•••••••■•••■••••••■••* 

382.50 
42.50 



$1163.06 

$870.00 

(b)  Non-Fed  Source;  Same  as  No.  4. 

1.  Agmcy:  Federal  Comraunicatlnns 
Commiseioa. 

2.  Employee:  Michael  Katz. 
Govermnent  Position:  Chief 

EcoDomist,  Office  of  PIms  k  Policy. 

3.  £Vent-  Convergence/Interactive 
Televisicm  CoolnreDce. 

4.  Sponsor  of  Event:  Multichannel 
CoBunPwspectives. 

5.  Sptmsor  Address:  609  S.  Chary 
Street.  Suite  400,  Denver,  CO  80222. 

6.  Location  of  Event:  Philadelphia, 
Pennsylvania. 

7.  Employee's  Role:  Panelist 

8.  Z>ates  of  Event:  02/15-17/95. 

9.  Trove;  Dotes;  02/15-17/95. 

10.  (a) 


Nature  of  benait 

(c) 

Type  a  amount  of 

payment 

Check 

In^dnd 

I.RoundMpTrana- 

II   II  it  Mil  n  n 

pomyoii -.• 

2.  HcM  Room  ....^.m. 

9a    M0HS      aaaaaaMaaaaMaaaaa* 

4.  Taxi 

$104.00 

107  J6 

38.00 

26X)0 



275.36 



(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Saul  T.  Shapiro. 
Govemmertt  Position:  Director, 

Tedmolo^  PoUcy  Office  of  Plans  & 
Policy. 

3.  Event;  Convergence/Interactive 
Television  Conference. 

4.  Sponsor  of  Event:  Multichannel 
ConuaPerspectives. 

5.  Sponsor  Address:  600  S.  Qierry 
Street.  Suite  400.  Dmver,  CO  80222. 

6.  Location  of  Event:  Philadelphia. 
Pennsylvania. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  02/15-17/95. 

9.  Travel  Dates:  02/16/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  A  amount  of 

payment 

Check 

Irv4dnd 

portation  . ........... 

2.  Hotel  Room  .......... 

$104.00 
107.35 

aaaaeaas******** 

Nature  Of  l>enefit 


4.  Taxi 


(c) 

Type  &  amount  of 

payment 


Check 


2J06 
22.50 


235.90 


li>4dnd 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agpncy:  Federal  Commimications 
Commission. 

2.  Employee:  Beveriy  G.  Baker. 
Government  Position:  Chief, 

Compliance  k  Information  Bureau. 

3.  Event:  NAB's  Annuri  C<mventi<m. 

4.  Sponsor  <^ Event:  National 
Association  of  Broadcasters— NAB. 

5.  Sponsor  Address:  1771  N  Street, 
NW..  Wadiingttm.  DC  20036. 

6.  Location  <^ Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist 

8.  DMes  of  Event  04/09-13/95. 

9.  Trave/ Dotes;  04/10-13/05. 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  OHnmunications 
Commission. 

2.  Employee:  Lauren  J.  Belvin. 
Government  Position:  Senior  Legal 

Advisor  to  Commissioner  James  H. 
Quelle. 

3.  Event:  NAB's  Anniul  Convention. 

4.  Sponsor  (^ Event:  National 
Association  of  Broadcasters — NAB.  ~ 

5.  Sponsor  Address:  1771  N  Street. 
NW..  Washington,  DC  20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event;  04/09-13/95. 

9.  Travel  Dates:  04/1 1-12/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Ctieck 

In-kind 

II  II  ^mti  II  ■! 

ponaDon __.. 

2.  HoMRoom  

3  Meain 

$484.00 

207.36 

142.50 

43.75 



4.  Taxi  &  Telephone  . 

, 

877.61 

NakjreofbaneIR 

(c) 

Type  A  amount  of 

paymart 

Check 

In  kind 

ponaDon  „ 

2.  HoM  Room  ......... 

3  Meiris 

$299.00 

298.00 

180.50 

7357 



4.  TaKi  a  Talaphona  . 

$849X}7 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Fed««l  Communications 
Commission. 

2.  Employee:  Rachelle  B.  Chong. 
Government  Position:  Commissioner. 

3.  Event:  NAB's  Annual  Convention. 

4.  Sponsor  of  Event:  National 

Associaticm  of  Broadcasters — NAB. 

r^..,^je,  c  KT     ..  5.  Sponsor  Address.  1771  N  Street, 

(b)  Non-Fed  Source:  Same  as  No.  4.         n.W.,  Washington.  D.C.  20036. 

1.  Agency:  Federal  Communications  g  ^^^.^^  If  Event:  Las  Vegas. 
CommissKm.                                              Nevada 

2.  Emp/oyee;  Andrew  C.  Barrett.  ^  Employee's  Role:  Panelist. 
Govemment  Position:  Commissioner.  ^  ^         04/09-13/95. 

3.  ^nt:  NAB^Annual  Convention.  J         04/08-14/95. 

4.  Sponsor  o/ Event;  National  in  (a\ 
Association  of  Broadcasters— NAB.  *"'  ^■' 

5.  Sponsor  Address:  1771  N  Street, 
NW.,  Washington,  DC  20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist 

8.  Dotes  of  Event:  04/0^13/95. 

9.  Travel  Dates:  04/11-13/95. 

10.  (a) 


Nature  of  beneit 

(C) 

Type  &  amount  of 
payment 

Check 

Irvkind 

1.  Roundtrip  Trans- 
potUMion ~.... 

2.  Hotel  Room  

3  Mools 

$268.00 
207.36 
114.00 
118.50 



4  Trnmi  a  Fax 

707  J6 

Nature  of  tMnefM 

(c) 

Type  a  amount  cf 

payment 

Check 

Irvkind 

1.  f^oundtrip  Trans- 
ponanon  „ 

2.  Hotel  Room  

3  Meals  

$300.00 
414.72 
256.50 

83.99 



4.  Taxi.  Fax  &  Tele- 

^VUflV     

1066.21 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commissicm. 

2.  Employee:  Robert  F.  Cleveland. 
Government  Position:  Physical 

Scientist,  Office  of  Engineering  k 
Tedmology. 
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3.  £^nt^^AB'a|  Annual  Convmtion. 

4.  Sponsor  of  Eweitt:  National 
Association  of  Broadcasters— NAB. 

5.  Sponsor  Ad(kes8: 1771  N  Street, 
N.W.,  Waslungtoq,  D.C  20036. 

6.  Location  ofBmnt:  Las  Vegas, 
Nevada.  J 

7.  Employee's  nph:  Panelist, 
a.  Dates  ofEvetlf:  04/09-13/95. 

9.  TravB/ Oate8.-(04/09-13/95. 

10.  (a) 


Nature  ofbeneft 


1.  RoundWp  Trans- 


H     -..4. 

oom  — 1 


2.  How  Room 

3.  Ms 

4.  Taxi  &  Telephone  I 


<c) 

Type  &  amount  of 

payment 


Check 


$300.00 

275.40 

142.50 

56.00 


775.90    


In4dnd 


(b)  Non-Fed  Soiirce:  Same  as  No.  4. 

1.  Agency:  Fedetal  Communications 
Commission. 

2.  Employee:  La^  D.  Eads. 
Gov&nment  Position:  C3iief,  Audio 

Services  Divisicm.  Mass  Media  Bureeu. 

3.  Event:  NAB's  Annual  Convention. 

4.  Sponsor  ofEvWt:  National 
Association  of  Broadcasters— NAB. 

5.  Sponsor  Add/ess:  1771  N  Street, 
N.W..  Washington;  D.C  20036. 

6.  Locaition  ofE^ent:  Las  Vegas. 
Nevada. 

7.  Employee's  R0le:  Panelist. 

8.  Dates  ofEven^:  04/09>13/9S. 

9.  Tiove/ Dates:  04/11-13/95. 
ia(a) 


Nature  of  beneflt 


LRoundlripTrane- 
portabon 

2.  HoM  Room  ...„., 

3.  Meats „ 

4.  Taw  A  Miletqa  ... 


Type  &  amount  of 
payment 


Check 


$300.00 

ioiib 

47.80 


590.54 


IrvWnd 


$138.24 


(b)  Non-Fed  Soiree:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission.        J 

2.  Employee:  Rolert  D.  Greenberg.     > 
Government  Posftion:  Assistant  Chief, 

FM  Branch,  Mass  I^edia  Bureau. 

3.  Event:  NAB's  ^nnual  Convention. 

4.  Sponsor  ofEv^nt:  National 
.Association  of  Bn>|dcasters-^AB. 

5.  Sponsor  Addjtss:  1771  N  Street, 
N.W.,  Washington,; D.C.  20036. 

6.  Location  ofEvbaL  Las  Vegas. 
Nevada. 

7.  Employee's  R41e:  Panelist. 


8.  Dates  ofEvent:  04/09-13/95. 

9.  Travel  tkztes:  04/10-13/95. 

10.  (a) 


Nature  of  benefK 

(c) 

Type  &  amount  of 

payment 

Check 

IrHdnd 

I.Roundlrip  Trans- 

r^«B4— ai«i«i 

UUfiHIIUii 

$344.00 
5750 

2.  HoM  Room 

3.  Meals 

$311.04 

4.  Taxi  &  Telephone  . 

~' 

544.00 

311.04 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  William  H.  Hassin«r. 
Govenunent  Position:  AssistantChief , 

Engineerins,  Mass  Media  Bureau. 

3.  Event:  NAB's  Annual  Qmvention. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  1771  N  Street, 
N.W.,  Washington,  D.C.  20036. 

6.  Location  ofEvent:  Las  Vegas, 
Nevada. 

7.  Empyoj'ee's  Ao/e:  Panelist 

8.  Dates  o/ Event;  04/09-13/95.      ' 

9.  Trove/  Dates;  04/10-13/95. 

10.  (a) 


Nature  of  tMnefK 

(c) 

Type  &  amount  of 

pcQfmenl 

Check 

IrHdnd 

I.Roundlrip  Trans- 

ponaDon »..»... 

2.  Hotel  Room  

$264.00 

222.00 

133.00 

60.80 

............... 

3.  Meals 

4.  Taxi  &  Mileage  

679.80 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Reed  E.  Hundt. 
Government  Position:  Chairman. 

3.  Event:  NAB's  Annual  Convention. 

4.  Sponsco"  ofEvent:  National 
Association  of  Broadcasters— NAB. 

5.  Sponsor  Address:  1771  N  Street, 
N.W.,  Washington,  D.C  20036. 

6.  Location  ofEvent:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  04/09-13/95.       ^ 

9.  Trave/ Dotes;  04/09-11/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

1.  Roundtnp  Trans- 
portation   

$300.00 

Nalufa  of  benefit 

(c) 

Type  &  amount  of 

payment 

, 

Check 

IrvkM 

2.  HoM  Room  

3.  Morta „ _. 

4.  Telephone ............ 

13824 
95.00 
59.00 

••*«■•■•••■•••*• 

• 

592.24 

••••faBB**Ma*aa 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Charles  W.  Kelley. 
Government  Position:  Chief, 

Enforcement  Divisicm.  Mass  Media 
Bureau. 

3.  Event:  NAB's  Annual  Convention. 

4.  Sponsor  ofEvent:  National 
Assodaticm  of  Broadcasters — NAB. 

5.  Sponsor  Address:  1771 N  Street. 
N.W..  Washington,  D.C.  20036. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  04/09-13/95. 

9.  Travel  Dates:  04/08-13/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

IrHdnd 

f^j»-4B.4iIj,i- 

$264.00 

345.60 

218.50 

38.50 

2.  HoM  Room 

3.  Meals 

4.  Taxi  &  Telephooe  . 

866.60 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Enip/o>nee;  William  E.  Kennard. 
Government  Position :  G«ieral 

Counsel. 

3.  Event:  NAB's  Annual  convention. 

4.  Sponsor  ofEvent:  National 
Assodaticm  of  Broadcasters — NAB. 

5.  Sponsor i4ddress:  2001 
Pmmsylvania  Ave.,  N.W.,  llth  Floor. 
Washington,  D.C.  20006.       - ' 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  ofEvent:  04/09-13/95. 

9.  Travel  Dates:  04/07-12/95 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

IrvWnd 

1.  Roundlrip  Trans- 
pOfiBDOn  ,«....„,„„,. 

$300.00 

2.  HoIbI  Roofn  ......•„. 
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Nature  of  t)enefH 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

'\  Mraihi 

4.  Taxi 

4750 

••••■•■••••••■■• 

34750 

■■••■•••■••••••• 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Empioyee:  Barbara  A.  Kreisman. 
Government  Position:  Chief,  Video 

Services  Division.  Mass  Media  Biireau. 

3.  Event:  NAB's  Annual  Convention. 

4.  Sponsor  o/ Event:  National 
Assodatiaii  of  Broadcasters— NAB. 

5.  Sponsor  Address:  1771  N  Street 
NW.,  Warfungton,  DC  20036. 

6.  Location  ofEvent:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  ofEvent:  04/09-13/95. 

9.  TrtJvei  Dates:  04/09-1 2/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

I.RountrJpTranspor- 

ttxtlf\n 

$299.00 
207.36 
114.00 
185.21 

2.  Ho^  Room  

3.  Meals 

4.  Taxi  &  Telephone  . 

805.57 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Blair  S.  Levin. 
Government  Position:  Chief  of  Staff  to 

Chairman  Reed  E.  Himdt. 

3.  Event:  NAB's  Annual  Convention. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — ^NAB. 

5.  Sponsor  Address:  1771  N  Street 
NW.,  Washington.  DC  20036. 

6.  Location  ofEvent:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  PaneUst 

8.  Dotes  ofEvent:  04/09-13/95. 

9.  Travel  Dates:  04/09-13/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

4.  Taxi,  Mileage  & 
Parking 

73.92 

••••••••••••••a* 

607.16 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commxmications 
Commission. 

2.  Employee:  Jane  E.  Mago. 
Government  Position:  Senior  Legal 

Advisor  to  Commissioner  Rachelle  B. 
Qiong. 

3.  Event:  NAB's  Aimual  Convention. 

4.  Sponsor  ofEvent:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  1771  N  Street, 
N.W.,  Washington.  D.C.  20036. 

6.  Location  ofEvent:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dtrtes  ofEvent:  04/09-13/95. 

9.  Travel  Dates:  04/08-1 2/95. 

10.  (a) 


Nature  of  benefit 

(0 

Type  &  amount  of 

payment 

Check 

In-kind 

l.Rountrip  Transpor- 
tation 

$300.00 

138.24 

95.00 

o  Hotel  Room     

3.  Meals 

••>»■••••■••••• 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

I.Roundtrip  Trans- 
portation   

2.  Hotel  Room  

3.  Meals 

$300.00 

276.48 

180.50 

59.50 

■••••«•■•••••••• 

816.48 

Cb)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  John  T.  Nakahata. 
GoveiTiment  Position:  Attorney 

Advisor,  for  Chairman  Reed  E.  Hundt. 

3.  Event:  NAB's  Annual  Convention. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters— NAB. 

5.  Sponsor  Address:  1771  N  Street, 
N.W.,  Washington,  D.C.  20036. 

6.  Location  ofEvent:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  ofEvent:  04/09-13/95. 

9.  Travel  Dates:  04/09-1 1/95. 

10.  (a) 


• 

Nature  of  benefit 

Type  &  amount  of 

payment 

Check 

In^nd 

I.Roundtrip  Trans- 

$300.00 

13824 

95.00 

2.  Hotel  Room  

3.  ISnOalS  ••■•••••■■•••> 

Nature  of  t)enefit 

(c) 

Type  &  amount  of 

payment 

. 

Cttock 

In-kind 

4.  Taxi,  Copies  & 

7156 

605.10 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Susan  Ness. 
Govenunent  Position:  Conunissioner. 

3.  Event:  NAB's  Annual  Convention. 

4.  Sponsor  ofEvent:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  1771  N  Street, 
NW.,  Washington,  DC  20036. 

6.  Location  ofEvent:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Speaker/Panelist. 

8.  Dates  ofEvent:  04/09-13/95. 

9.  Travel  Dates:  04/09-11/95. 

10.  (a)   • 


Nature  of  tienefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-Mnd 

1 .  Roundtrip  Trans- 
portatton  

2.  Hotel  Room  

3  Meals    

$270.00 

124.24 

9550 

4.  Taxi  &  Telephone  . 

489.74 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Maureen  O'Connell. 
Government  Position:  Legal  Advisor 

to  Commissioner  James  H.  Quello. 

3.  Event:  NAB's  Annual  Convention. 

4.  Sponsor  ofEvent:  National 
Association  of  Broadcaster — NAB. 

5.  Sponsor  Address:  1771  N  Street. 
NW.,  Washington.  DC  20036. 

6.  Location  ofEvent:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  ofEvent:  04/09-13/95. 

9.  Travel  Dates:  04/10-1 2/95. 

10.  (a) 


Nature  of  t>enefit 


1 .  Roundtrip  Trans- 
portatk)n  

2.  Hotel  Room  

3.  Meals 

4.  Taxi  &  Telephone 


Type  &  amount  of 
payment 


Check 


$341.00 

69.12 

85.50 

138.84 


634.46 


In-kind 
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(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commissian. 

2.  Employee:  Jaknes  H.  Quello. 
Government  Pofiition:  Commissioner. 

3.  Event:  NAB'i  Annual  Convention. 

4.  Sponsor  of^rent:  National 
Association  of  Broadcaster*— NAB. 

5.  Sponsor  Address:  1771 N  Street. 
NW.,  Washington^  DC  20036. 

6.  Location  ofA/enL  Las  Vegas, 
Nevada.  J 

7.  Emjdoyee's  Hole:  Panelist 

8.  Dates  ofBveUt:  04/09-13/95. 

9.  Trava  Datesi  04/08-13/95. 
m  (a) 


NabreofbaneW 

(c) 

Type  &  amount  of 

payment 

Check 

loMnd 

1.  noundMp  Tran^ 

■  1  II  .i.lT  II  II 

poraBOn  ............. 

2.  HoM  Roam 

- 

$300.00 
370.00 
218JQ 
130.34 

........>. 

3i  Mirti 

4.  Taxi  A  Telephone 

• 

101 8J4 

(b)  Non-Fed  Sotace:  Same  as  No.  4. 

1.  Agency:  Fed«al  Communications 
Commission. 

2.  Employee:  David  R.  Siddall. 
Govenunent  Position:  Legal  Advisor 

to  Commissioner  Susan  Ness. 

3.  Event:  NAB'a  Aniuial  Convention. 

4.  Sponsor  ofEient:  National 
Association  of  Broadcasters— MAB. 

5.  Sponsor  Address:  Attn:  Sabrina 
Coleman,  2001  Pennsylvania  Avenue, 
NW..  11th  Floor,  Wellington.  DC 
20036. 

6.  Location  ofEyent:  Las  Vegas, 
Nevada.  j 

7.  Employee's  Hple:  Panelist 

8.  Dates  ofEveijf:  04/09-13/95. 

9.  rraveyi)ates.i04/09-13/95. 

10.  (a) 


Nalwe  of  benefit: 


(c) 

Type  &  amount  of 

payment 


Check 


1.  Roundtrip 

wDOO    ...... 

2.  How  Room 
3. 


$400.00 

$207.36 

123.50 


730.86 


Ifvkind 


Same  as  No.  4. 
Commimications 


(b)  Non-Fed  Soi 

1.  Agency:  Fed« 
Commission. 

2.  Employee:  Lisa  B.  Smith. 
Government  Position:  Legal  Advisor 

to  Commissioner  Andrew  C.  Barrett. 

3.  Event:  NAB'siAnnual  Convention. 

4.  Spmisor  ofEtent:  National 
Assodatiim  of  Brdadcasters-^AB. 


5.  Sponsor  Address:  Attn:  Sabrina 
Coleman.  2001  Pennsylvania  Avenue, 
N.W..  11th  Floor,  Washington.  D.C 
20006. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/09-13/95. 

9.  Travel  Dates:  04/09-13/95. 

10.  (a) 


Nakjreofbeneit 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

1.  Roundlnp  Trans- 
Uuf muofi 

$343.00 

276.48 

171.00 

88.50 

Z  Hotel  Room  

3.  Mwye 

4.  Taxi  &  Telephone. 



879.98 

(b).  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Government  PositionrCbief,  Office  of 

Engineering  &  Technology. 

3.  Event:  NAB's  Annual  Convention. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters— NAB. 

5.  Sponsor  Address:  1771  N  Street 
N.W..  Washington.  D.C.  20036. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  04/09-13/95. 

9.  Travel  Dates:  04/08-14/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  account  of 

payment 

Check 

In^dnd 

1.  Roundtrip  Trans- 
ponanon  ...«„ 

2.  Hotel  Room  

$308.00 
414.72 
256.50 

47.00 

.........„_... 

3.  Meals  

4.  Taxi.  Mileage  & 
Parking 

1026.22 

— 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2£mployee:  Roy  J.  Stewart. 

Goverrunent  Position:  Chief.  Mass 
Media  Bureau. 

3.  Event:  NAB's  Aimual  Convention. 

4.  Sponsor  of  Event:  National 
Assodaticm  of  Broadcasters — NAB. 

5.  Sponsor  Address:  1717  N  Street. 
N.W.,  Washington  DC  20036 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Panelist 


8.  Dates  of  Event:  04/09-13/95. 

9.  Travel  Dates:  04/08-12/95. 
10.(a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

potation „ 

2.  Hotel  Room 

3.  Meals 

$264.00 

276.46 

180.00 

57.00 

4.41 

••*•«  •■••••M... 

4.  MHeage  &  Parking 

5.  Teleohone 

. 

••.•■■■■■•■••••. 

$781.87 

(b)  Non-Fed  Source:  Same  as  No.  4. 
1.  Agency:  Federal  Communications 
Commission. 
2.Employee:  Andrew  C.  Barrett. 
Government  Position:  Commissioner. 

3.  Event;  NAB  Radio  Show. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters-^AB. 

5.  Sponsor  Address:  1771  N  Street. 
N.W..  Washington  DC  20036-2891. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/12-15/94. 

9.  Travel  Dates:  lt)/08-15/94. 
10.(a) 


Nature  of  benefit 

(c) 

Type  &  emount  of 

payment 

C»»ck 

Irv^dnd 

1.  Roundtrip  Trans- 
portatton 

$21.00 

202.92 

95.00 

46.00 

2.  HoM  Room  

3.  Meals 

4.  Taxi,  Mileege  & 
Tetephorte _ 

■.■■*••■••...... 

$364.92 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  David  R.  Siddall. 
Government  Position:  Legal  Advisor 

to  Commissioner  Susan  Ness. 

3.  Event:  NAB  Radio  Show. 

4.  Sponsor  of  Event:  National 
Association  of  Broadcasters — NAB. 

5.  Sponsor  Address:  1771  N  Street 
NW..  Washington,  DC  2003&-2891. 

6.  Location  of  Event:  Los  Angeles, 
California. 

7.  Employee's  Role:  Participant  in  a 
Answer  Service. 

8.  Dates  of  Event:  10/12-15/94. 

9.  Travel  Dates:  10/12-15/94. 

10.  (a) 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^nd 

1.  Roundtrip  Trans- 
Dortation 

$392.00 
304.38 
104.00 

50.00 

2  Hotel  Room  

3  Meah 

4.  Taxi,  Mileage  & 
Telephone ~.... 

.•.•■■••••»...■ 

850.38 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Thcmias  Power. 
Government  Position:  Attorney 

Advisory,  Policy  &  Rules  Division, 
Cable  Services  Biueau. 

3.  Event:  North  Central  Cable  Show. 

4.  Sponsor  of  Event:  North  Central 
Cable  Television  Association — ^NCCTA. 

5.  Sponsor  Address:  450  North 
Syndicate. 

6.  Location  of  Event:  Minneapolis, 
Minnesota. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  03/27/95. 

9.  Travel  Dates:  03/26-27/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

1.  Roundtrip  Trans- 

$364.00 

3  luteals              .  . .. 

59.50 

423.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Anthony  L.  Williams. 
Government  Position:  Director,  Office 

of  Small  Business  Activity. 

3.  Event:  8th  Annual  NAMIC/NCTA 
Urban  Markets  Seminar. 

4.  Sponsor  of  Event:  Notional  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  N.W.,  Washington, 
D.C  20036. 

6.  Location  of  Event:  New  YoA  City, 
New  Yorit.  • 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  09/22-23/94. 

9.  Travel  Dates:  09/21-22/94. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

2.  Hotel  Room  

3  iMieals 

138.50 
57.00 

48.00 
10.71 

120.81 

4.  Parking,  Mileage  & 
Taxi  

5  Telephone 

450.21 

120.81 

Nature  of  benefit 

(c) 

Type  &  anwunt  of 

payment 

Check 

In4dnd 

1.  Roundtrip  Trans- 
portation .„..-... 

$196.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lauren  ].  Belvin. 
Government  Position:  Senior  Legal 

Advisor  to  Commissioner  James  H. 
Quello. 

3.  pvent:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave..  N.W..  Washington. 
D.C.  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Tmvel  Dates:  05/06-10/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

1.  Roundtrip  Trans- 

$390.00 

278.00 

153.00 

95.47 

2  Hotel  Room 

3  Meals         

4.  Telephone  &  Taxi  . 

$916.47 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Mary  Ellen  Bums. 
Goverrunent  Position:  Chief, 

Consimier  Protectimi  Division,  Cable 
Services  Bureau. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — ^NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  NW.,  Washington, 
DC  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/08-10/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  o( 

payrrtent 

Check 

Irv4and 

1.  Rountrip  Transpor- 
tation 

$390.00 

139.00 

76.50 

16.12 

2  Hotel  Room 

3.  Meals 

4.  Telephone  &  Taxi  . 

621.62 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  Rachelle  B.  Chong. 
Government  Position:  Commissioner. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  NW.,  Washington, 
DC  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/06-09/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

1.  Rountrip  Transpor- 
tatkm  

$444.00 

208.50 

127.50 

97.00 

2  Hotel  Room  

3  Meals 

4  Taxi         

877.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  R.  Coltharp. 
Government  Position:  Special  Advisor 

to  Commissioner  Andrew  C.  Barrett. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
television  Assoication — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  N.W..  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/06-10/95. 

10.  (a) 


Nature  of  benefit 

Type  &  amount  of 
payment 

Check 

IrvMnd 

1.  Roundtrip  Trans- 

$417.00 

UMI 


.FedewJ  Re^s*^^  y^^^.^^T-^Tuet^uyriJecmAier  26.  t999-/"NDtiCBs 


Nature  of  beneft 

(c) 

Type  &  amount  of 

payment 

Check 

ln-i(jnd 

2.  Hotel  Room  

3.  Meals 

„.. 

139.00 
85.00 

83.12 

4.  Fax,  Telephone 
Taxi  „... 

724.12 

(b)  Non-Fed  Sdairce:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Rfeed  E.  Himdt. 
Government  Pt^ition:  Chainnan. 

3.  Event:  44th  i|lnnual  Convention  & 
Exposition.  • 

4.  Sponsor  ofj^ent:  National  Cable 
Television  Assoiiation — NCTA. 

5.  Sponsor  ^diress;  1724 
Massachusetts  Aye.,  N.W.,  Washington, 
D.C  20036.  [ 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  kole:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Travel  Datesi  05/08-09/95. 

10.  (a) 


Nature  of  beneitt 


1.  Rouxltrip  Trans- 
poftatkxi  

2.  Hotel  Room  , 

3.  Meals 

4.  Telephone 


(c) 

Type  &  amount  of 

payment 


Check 


$390.00 
69.50 
59.50 
20.29 


53929 


In-kind 


(b)  Non-Fed  Soiree:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission.       | 

2.  Employee:  William  E.  Johnson. 
Government  Position:  Deputy  Chief 

for  Policy,  Cable  Services  Bureau. 

3.  Event:  44th  ^nnual  Convention  & 
Exposition.  I 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Awe.,  NW.,  Washington, 
D.C.  20036. 

6.  Location  ofByent:  Dallas,  Texas. 

7.  Employee's  ^le:  Speaker.     . 

8.  Dates  ofEveJit:  05/07-10/95. 

9.  Trove/  Dates}  05/07-10/95. 

10.  (a) 


Nature  of  benem 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

I.RoundtripTrans- 
pmlatkx) 

$390.00 
139.00 

2.  Hotel  Room  

' 

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^nd 

3.  Meals „ 

4.  Telephone  &  Taxi  . 

119.00 
61.93 

A 

$709.93 

(b)  Non-Fed  Source:  Same  as  No.  4. 
1.' Agency:  Federal  Communications 
Commission. 

2.  Employee:  Meredith  J.  Jones. 
Government  Position:  Chief,  Cable 

Services  Bureau. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association— NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  NW.,  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/07-10/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type.&  amount  of , 

payment 

Check 

Irvkind 

1.  Roundtnp  Trans- 
portation   

$469.00 
208.50 
110.50 

45.60 

2.  Hotel  Room  

3.  M68l8  H 

4.  Fax,  Telephone  & 
Taxi  

833.60 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  William  E.  Kejinard. 
Goverrunent  Position:  General 

Counsel. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  N.W.,  Washington. 
DC  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/08-09/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Inland 

1 .  Roundtnp  Trans- 
poftatron  

$390.00 
86.45 

2.  Hotel  Room  

Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Ctieck 

In-kind 

3.  Meals 

"""24!5b 

4.  Fax  &  Taxi 



500.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Gary  M-  Laden. 
Government  Position:  Chief,  Policy  & 

Rules  EHvision  Cable  Services  Bureau. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association— NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  N.W.,  Washington. 
DC  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/07-09/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

1.  Roundtnp  Trans- 
portation   

$390.00 

139.00 

59.50 

10.95 

2.  Hotel  Room  

3.  Meals 



4.  Taxi 

599.45 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  £mp7oyee;  Jill  M.  Luckett. 
Govenunent  Position:  Special  Advisor 

to  Commissioner  Rachelle  B.  Chong. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  N.W.  Washington, 
D.C.  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  05/0  7-1 0/95. 

9.  Travel  Dates:  05/06-10/95. 

10.  (a) 


Nature  of  t>enefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

1.  Roundtnp  Tians- 
portatkm  

$444.00 
278.00 
153.00 

2.  Hotel  Room  

V*  IWVMIRI    ••■■■•••■■•■••■••••■ 
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M847 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Irv4dnd 

26.00 

901  .W 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agfincy:  Federal  Communicaitions 
Commission. 

2.  Employee:  Jdm  T.  Nakahata. 
Govmnment  Position:  Special 

Assistant  to  Chairman  Reed  H.  Hundt. 

3.  Event:  44th  Anniial  Convention  k 
Exposition. 

4.  Sponsor  of  Event:  National  CaUe 
Television  Assodatioo— NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave..  N.W..  Washington. 
D.C  20036. 

6.  Location  of  Event:  Dallas.  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/08-10/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In4dnd 

I.RoundWp  Trans- 
porraoon ~.... 

2.  Hotel  Room  — .... 

3.  Meals 

4.  Copies  &  Tele- 
phone  _... 

$390.00 

139.00 

85.00 

66.20 



680.20 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commnnicatians 
Commission. 

2.  Employee:  Maureen  CConnell. 
Government  Position:  Legal  Advisor 

to  Commissioner  James  H.  Quello. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  NW.,  Washington. 
DC  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Trovei  Dates:  05/08-10/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

paynwmt 

Check 

In^dnd 

I.RountripTranspor- 
tatnn            

$440.00 

139.00 

93.50 

2.  Hotel  Room  

3.  M6filS  •>" 

Nature  of  benem 


4.  Taxi.  Telephone  & 
Fax 


(c) 

Type  &  amount  of 

payment 


Check 


67.02 


739.52    » 


IrvMnd 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  H.  Quelle. 
Government  Position:  Commiwrioner. 

3.  Event:  44tk  Annual  Convention  k 
Exposition. 

4.  Sponsm'  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Mass«K:hu8etts  Ave..  NW.,  Washington. 
DC  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  TVoveiDtrtes:  05/06-07/95. 

10.  (a) 


Nature  of  benef» 

(c) 

Type  &  amount  of 

payment 

Check 

iivkind 

LRountripTranapor- 

tatkxi  „...- 

2.  Hotel  Room  

3  lutoals        

$390.00 

139.00 

59.50 

37.00 

4.  Taxi ~. 

625.50 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Lisa  B.  Smith. 
Govenvment  Position:  Legal  Advisor 

to  Commissioner  Andrew  C.  Barrett. 

3.  Event:  44th  Annual  Convention  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massadmsetts  Ave.,  NW..  Washington, 
DC  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/08-10/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-Mnd 

4.  Texi 

108.10 

— — " 

722.10 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Commimications 
Commission. 

2.  Employee:  R.  Alan  Stillwell. 
Goverrmtent  Position:  Industry 

EcoiKimist,  Office  of  Engineering  k 
Technology. 

3.  Event:  44th  Anniial  Conventicm  & 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave..  NW.,  Washington, 
DC  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Travel  Dates:  05/0»-l  1/95. 

10.  (a) 


Nature  ot  l)enelU 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

1.  Rountrip  Transpor- 
iBDOn  

2.  Hotel  Room 

3  Meais 

$390.00 
208.50 
119.00 

12.24 

•■•••••••••••••a 

4.  Mileage,  Tele- 
phone &  Taxi .- 

—  ......, 

729.74 

Nature  Of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

1.  Rountrip  Transpor- 

$390.00 

139.00 

85.00 

2.  Hotel  Room  ..„ 

3.  Meals -.... 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Gr^ory  J.  Jogt 
Government  Position:  Deputy  Chief, 

Cable  Services  Bureau. 

3.  Event:  44th  Annual  Convention  k 
Exposition. 

4.  Sponsor  of  Event:  National  Cable 
Television  Association — NCTA. 

5.  Sponsor  Address:  1724 
Massachusetts  Ave.,  NW.,  Washington. 
DC  20036. 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event  05/07-10/95. 

9.  Travel  Dates:  05/07-10/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^nd 

1.  Roundtnp  Trans- 
portrtton _ 

2.  Hotel  Room 

$390.00 
208.50 

»... 
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Nature  of  benefit 


3.  Meals 

4.  Mileage  &  Tele- 
phone   ~>.... 


(c) 

Type  &  amount  of 

payment 


Check 


119.00 
7.74 


725.24 


In-kind 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1;  Agency:  Federal  Communications 
Commission. 
.     2.  Employee:  Ka^een  M .H.  Wallman. 

Government  Position:  Chief,  Common 
Cairin'  Bureau.      [ 

3.  Event:  44th  Aanual  Convention  & 
Exposition. 

4.  Sponsor  ofEvpnt:  National  Cable 
Television  Assodadon-^CTA. 

5.  Sponaco"  Addmss:  1724 
Massachusetts  Ave.,  NW.,  Washington, 
DC  20036.  ! 

6.  Location  of  Event:  Dallas,  Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event  05/07-10/95. 

9.  Travel  Dates:  05/08-10/95. 

10.  (a) 


I 

Nature  or  tMnelR 

(c) 

Type  &  amount  of 

payment 

Check 

m-kind 

poftalion 

$444.00 

139.00 

85.00 

81.20 

3.  Meals 

4.  Fax  A  Taxi 

■•  ••■■•••• 

749.20 

(b)  Non-Fed  Souhce:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Ricbard  K.  Welch. 
Goverrunenf  Posit/on;  Legal  Advisor 

to  Commissioner  R^chelle  B.  Cheng. 

3.  Event:  44th  Aijnual  Convention  & 
Exposidon. 

4.  Sponsor  of  Event:  NaUonal  Cable 
Television  Association — NCTA. 

5.  Sponsor  Addrifss:  1724 
Massachusetts  Avel.  NW..  Washington, 
DC  20036. 

6.  Location  ofEvint:  Dallas,  Texas. 

7.  Employee's  flcle;  Panelist. 

8.  Dates  of  Event:  05/07-10/95. 

9.  Trove/  Dates:  ds/07-10/95. 

10.  (a)  I 


Nature  of  benefit 


1 .  Rotmtrip  Transpor- 
tation  

2.  Hotel  Room  ........ 


(c) 

Type  &  amount  of 

payment 


Check 


$444.00 
208.50 


Irvkind 


feature  of  benefit 


3.  Meals 

4.  Fax,  Mileage  & 
Taxi  .._...... 


(c) 

Type  &  amount  of 

psyment 


Check 


119.00 
53.36 


824.86 


In-kind 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Karen  E.  Watson. 
Government  Position:  Director.  Office 

of  Public  Affairs. 

3.  Eventi  1994  Retirement  &  Benefits 
Forum. 

4.  Sponsor  of  Event:  National 
Education  Association — NEA. 

5.  Sponsor  Address:  1201 16th  Street. 
NW.,  Washington,  DC  20036-3290. 

6.  Location  of  Event:  Maui,  Hawaii. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  10/12-16/94. 

9.  Travel  Dates:  10/12-16/94. 

10.  (a) 


- 

Nature  of  benefit 

(c) 

Type  &  amount  of 

paymertt 

Check 

In-kind 

I.RountripTranspor- 

tatton 

2.  Hotel  Room  .*. 

$889.86 

$603  72 

3.  Meals 

123.09 
149.00 

4.  Taxi  &  Telephone  . 

1161.95 

603.72 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Greg  J.  Vogt. 
Government  Position:  I^puty  Chief, 

Cable  Services  Bureau. 

3.  Event:  NECTA  Annual  Convention 
*  Exhibition.  ' 

4.  Sponsor  of  Event:  New  England 
Cable  Television  Association— NECTA. 

5.  Sponsor  Address:  100  Grandview 
Road,  Suite  201,  Braintree.  MA  02184. 

6.  Location  of  Event:  Newport,  Rhode 
Island. 

7.  Employee's  Role:  Panelist. 

8.  Dates  of  Event:  07/24-27/95. 

9.  Trove/  Dates:  07/24-26/95. 

10.  (a) 


Nature  of  t>enefit 


1 .  Roundtrip  Trans- 
portation   ^.^. 

2.  Hotel  Room  

3.  Meals 


(c) 

Type  &  anxMjnt  of 

payment 


Check 


$198.00 


In-kind 


Nanv  oriMmnt 

(c) 

Type  &  amount  of 

payment 

Check 

In-Mod 

4.Mile^e&Taxi  ..... 

27.20 

1W.00 

318.70 

390U)0 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  R  Ratcliffe. 
Govenune/it  Position:  Assistant  Chief 

for  Law,  Mass  Media  Bureau. 

3.  Event:  NJBA  Aimual  Convention. 

4.  Sponsor  of  Event:  Hew  Jersey 
Broadcasters  Association-^^A. 

5.  Sponsor  Address:  Attn:  Philip  H. 
Roberts.  7  Centre  Drive.  Suite  One. 
Jamesburg.  NJ  08831. 

6.  Location  o/£Vent:  Atlantic  Qty.  ' 
New  Jersey. 

7.  Employee's  Role:  Speakar. 

8.  Dates  of  Event:  06/12-14/95. 

9.  Travel  Dates:  06/12-13/95. 

10.  (a) 


Nature  of  benefit 

Type  &  amount  of 
payment 

Check 

In4dnd 

1.  Roundtrip  Airline 
Ticket ....._ 

2.  Hotel  Room 

3.  Meals 

$64.00 

96.32 

66.50 

4.89 

■■••■•••••■••■•a 

4.  Telephone 

"*" """ 

231.71 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart. 
Government  Position:  Chief,  Mass 

Media  Bureau. 

3.  Eynsnt:  NJBA  Annual  Convention. 

4.  Sponsor  of  Event:  New  Jersey 
Broadcasters  Association — NJBA. 

5.  Sponsor  Address:  Attn:  Philip  H. 
Roberts,  7  Centre  Drive,  Suite  One. 
Jamesburg,  NJ  08831. 

6.  Location  of  Event:  Atiantic  City. 
New  Jersey. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/12-14/95. 

9.  Trove/  Dates:  6/12-13/95. 

10.  (a) 


Nature  of  benefit 


1 .  Roundtrip  Airline 

Ticket 

$290.00    2.  Hotel  Room  ....... 

3.  Meals 


(c) 

Type  &  amount  of 

payment 


Check 


$71.00 
96.32 
66.50 


In-kind 
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Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^Wnd 

4.  Taxi  4  Hiliagi  

18.00 

251 J2 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communicati(Mis 

2.  Employee:  Barbara  A.  Kreisman. 
Govanunent  Position:  Chief,  Video 

Services  Division,  Mass  Media  Bureau. 

3.  Event:  New  Mexico  Broadcastws 
CfMivMition. 

4.  Sponeor  of  Event:  New  Mexico 
Broadcasters  Assodation— NMBA. 

5.  Sponsor  Address:  790-M)  Tramway 
Lane  NE.,  Albuquerque,  NM  87122. 

6.  Location  of  Event:  Albuquerque, 
New  Mexico. 

7.  Employee's  Roh:  Spetkm. 

8.  Dates  of  Event:  05/04-07/95. 

9.  Travel  Dates:  5/04-06/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

paymart 

Check 

Inland 

1.  Roundtrip  Trana- 
peiMDon ~.— 

2.  HoM  Room  

3  Meals 

$353.00 

120.00 

86.00 

26.43 

4.  Taxi  &  Telephone  . 



584.43 

(b)  Ntm-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Roy  J.  Stewart 
Government  Position.-^  Chief,  Mass 

Media  Bureau. 

3.  Event:  New  Mexico  Broadcasters 
Annual  Convention. 

4.  Sponsor  of  Event:  New  Mexico 
Broadcasters  Assodation— NMBA. 

5.  Sponsor  Address:  790-9D  Tramway 
Lane  NE.,  Albuquerque,  NM  87122. 

6.  Location  of  Event:  AlbuquMque. 
New  Mexico. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  05/04-07/95. 

9.  Travel  Dates:  05/04-06/95. 

10.  (a) 


Nature  of  benetM 

(c) 

Type  &  amount  o< 

payment 

Check 

Irvkind 

1.  Roundtrip  Trans- 
portMon ~ 

2.  HoM  Room  .'. 

9*  MOMS  ■■»••••••  •••••••Ma 

$353.00 

120.00 

86.00 

j    :    j 
1    1    1 

Nature  of  tMnem 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

4.  Taxi 

43.00 

601.00 

— 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Fed««l  Communications 
CoBuaission. 

2.  Employee:  Reed  E.  Himdt. 
Govenunent  Position:  Chairman. 

3.  Event:  NTCA  Annual  Meeting. 

4.  Sponsor  of  Event:  National 
Telephone  Cooperative  Assodation — 
NTCA. 

5.  Sponsor  Address:  2626 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20037-1695. 

6.  location  ofEv&it:  San  Francisco. 
Califcnmia. 

7.  Employee's  Role:  Speaker. 

8.  DMes  o/£vent;  02/08/05. 

9.  Travel/ botes:  02/07-08/95. 

10.  (a) 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Kelly  Cameron. 
Govenunent  Position:  Attorney, 

Common  Carrier  Bureau. 

3.  Event:  Seminar  of  Interconnection. 

4.  Sponsor  of  Event:  Organismo 
Supervisor  de  Inversion  Privada  en 
Telecommunicaciones — OSffTEL. 

5.  Sponsor  Address:  Camino  Real 
Torre,  El  Pilar  Piso  13,  Soi  Isidro,  Peru. 

6.  Location  of  Event:  Lima,  Peru. 

7.  Employee's  Role:  Lecturer. 

8.  Dotes  of  Event:  09/01-02/94. 

9.  Tmvel  Dates:  06/31-09/04/94. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  a  amount  of 

paymertf 

Check 

Inland 

I.RoundMp  Trans- 

ponauon 

2.  HoM  Room  

3  Meatt 

$341.00 

57.00 

35.00 

""$36'i4 

4.  Taxi  &  Telephone  . 

13.91 

433.00 

50.15 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Andrew  C  Barrett. 
Government  Position:  Commissioner. 

3.  Event:  OAB's  Sprins  Convention. 

4.  Sponsor  of  Event:  Onio  Assodation 
of  Broadcasters — OAB. 

5.  Sponsor  Address:  88  East  Broad 
Street.  Suite  1780,  Columbus,  OH 
43215. 

6.  Location  o/£V8nt:  Cleveland,  Ohio. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event  04/19-20/95. 

9.  Travel  Dates:  04/19-20/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

Irvkind 

1.  Roundtrip  Trans- 

$196.00 

38!ob 

55.00 

2.  HoM  Room  .._ 

3.  Meals 

4  Taxi  

$125.95 
13.06 

c     ^-* * 

.75 

291.00 

139.76 

Nature  of  banefi 


I.RoundMp  Trans- 
ponaaon >. 

2.  HoM  Room  

3.  Masts 

4.  ParldnQ,  MlaaQe  8 
Taxi  - 


(c) 

Type  &  amount  of 

pay  mart 


Check 


$231.00 
47.00 


278.00 


Inland 


$1206.00 
306.00 


1511.00 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Donald  K.  Stockdale. 
Government  Position:  Attorney 

Advisor,  Policy  DivisicHi,  Cdmmon 
Carrier  Bureau. 

3.  Event:  Annual  Summer 
Convention. 

4.  Sponsor  of  Event:  Coahoma 
Teleph<Hie  Assodatim'. 

5.  Sponsor  Address:  2200  Classen 
Boulevard,  Suite  850,  CXdaboma,  OK 
73106. 

6.  Location  of  Event:  Lake  Ozark, 
Missouri. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  of  Event:  06/11-14/95. 

9.  Travel  Dates:  06/11-14/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  4  amount  of 

payment 

Check 

In-kind 

1.  Roundtrip  Trans- 

2.  HoM  Room  ..„ 

3  fyieahi 



$746.00 
67.47 
97.40 

910.87 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Ervin  S.  Duggan. 
Government  Position:  Commissioner. 
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3.  Event:  Sympoeium. 

4.  Sponsor  of  Event:  Public 
Broadcasting  Service— PBS. 

5.  Sponsor  Addiess:  1320  Braddock 
Place,  Alexandria.  VA  22314. 

6.  Location  of&kant:  Austin,  Texas. 

7.  Employee's  R^le:  Panelist 

8.  Dates  of  Event:  11/04-05/93. 

9.  Travel  Dates:  M/03r06/93. 

10.  (a) 


Nature  of  benefit 


1.  Roundlrip  Trans- 


2.  HoMRoom 

V*  i^v^m^v   ■••••■••■1 

4.  Taxi 


(c) 

Type  &  amount  of 

payment 


Check 


$435.00 
31.50 


In-Wnd 


$288.00 


564.00         288.00 


(b)  Non-Fed  Som  ce:  Same  as  No.  4. 

1.  Agency:  Fedeifl  Communications 
Commission. 

2.  Employee:  James  W.  Olson. 
Government  Position:  Chief, 

Competition  Divisi^,  Office  General 
Counsel. 

3.  Event:  PCCA's  :50th  Annual 
'Convmtion. 

4.  Sponsor  ofEv^t:  Power 
Communication  Contractors 
Associati<Mi-^*CCA. 

5.  Sponsor  Addr«ss:  National  Capital 
Office.  6301'Stevaiison  Avenue,  Suite 
One.  Alexandria.  VA  22304. 

6.  Location  ofEvfnt:  Carlsbad, 
California. 

7.  Employee's  Roie:  Speaker. 

8.  Dates  of  Event:  02/25-03/01/95. 

9.  Travel  Dates:  02/25-03/01/95. 
la  (a) 


Nature  of  t)enefit 


1 .  Roundtrip  Trara- 
portation  

2.  Hotel  Room  

3.  Meals _ 

4.  Car  Rental.  Gas  & 
Taxi  

5.  Tofephono 


(c) 

Type  &  amount  of 

payment 


Check 


$267.00 

168.19 
100.91 


660.10 


Irt-tdnd 


$165.00 


165.00 


(b)  Non-Fed  Soiuie:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Robert  M.  Pepper. 
Government  Position:  Chief,  Office  of 

Plans  &  Pohcy. 

3.  Event:  PICT  Coherence. 

4.  Sponsor  of  Event:  Programme  on 
Information  &  Conmiunication 
Technologiea— PIC '. 


5.  Sponsor  Addi«ss;  Attn:  Helen 
Foster,  Program  Administrator,  Brunei 
University,  Uxbridge  Middlesex,  UBS 
3PH  United  Kingdran. 
.  6.  Location  of  Event:  London, 
England. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  05/10-12/95. 

9.  Travel  Dates:  05/06-14/95. 

10.  (a) 


Nature  of  benefit 


1.  Roundtrip  Trans- 
portation  

2.  Hotel  Room  '. 

9>  M6BIS 

4.  Taxi,  Parking  & 


Type  &  amount  of 
payment 


Check 


$105.69 


in^dnd 


105.68       1668.95 


(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Steven  C  Funkhouser. 
Govenmie/it  Position:  Public  Utilities 

Specialist  Common  Cairier  Bureau. 

3.  Event:  Tariff  Training  for  Pacific/ 
Nevada  Bell. 

4.  Sponsor  of  Event:  Pacific  Telesis 
Companies. 

5.  Sponsor  Address:  1275 
Pennsylvania  Avenue,  NW..  Suite  400, 
Washington.  DC  20004. 

6.  Location  of  Event:  San  Francisco, 
California. 

7.  Employee's  Role:  Conduct  a 
Seminar  on  Tariff  Process. 

8.  Dates  of  Event:  11/02-05/94. 

9.  Trove/  Dates:  11/02-11/05/94. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^dnd 

1.  Roundtrip  Trans- 
portation — 

$631  .W 

Teioo 

82.63 

2.  Hotel  Room  .« 

3.  Meals 

4.  Taxi.  Mileage  & 
Telephone  

$244.16 

789.63 

244.16 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Judith  A.  Nitsche. 
Government  Position:  Chief,  Tariff 

Review  Branch,  Common  Carrier 
Bureau. 

3.  Event:  Tariff  Training  for  Pacific/ 
Nevada  Bell. 

4.  Sponsor  of  Event:  Pacific  Telesis 
Companies. 


5.  Sponsor  Addtess:  1275 
Pennsylvania  Avenue.  NW.,  Suite  400, 
Washington.  IX  20004. 

6.  Location  of  Event:  San  Francisco. 
California. 

7.  Employee's  Role:  Conduct  a 
Seminar  on  Tariff  Process. 

8.  Dates  of  Event:  11/02-04/94. 

9.  rrave/Ztoes;  11/02-11/05/94. 

10.  (a) 


$896.95 
612.00 
360.00 


Nature  Of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In^nd 

1.  Roundtrip  Trans- 
portanon 

$631  .W 

76!ob 
106.50 

2.  Hotel  Room  

3.  Meals >,.. 

$244.16 

4.  Taxi  &  Telephone  . 

••■•»•••••••■■■• 

815.50 

244.16 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  John  Scott  IV. 
GovetTiment  Position:  Economist.    . 

Common  Carrier  Bureau. 

3.  Event:  Tariff  Training  for  Pacific/ 
Nevada  Bell. 

4.  Sponsor  of  Event:  Pacific  Telesis 
Companies. 

5.  Sponsor  Address:  1275 
Pennsylvania  Avenue.  N.W.,  Suite  400, 
Washington.  O.C.  20004. 

6.  Location  of  Event:  San  Francisco. 
California. 

7.  Employee's  Role:  Conduct  a 
Seminar  on  Tariff  Process. 

8.  Dates  of  Event:  11/02-04/94. 

9.  7>ave/ Dales;  11/02-11/04/94. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

In-kind 

ponanon  

$631.00 

2.  Hotel  Ruuiii  .„ 

$24416 

3.  Meals 

4.  Taxi.  Mileage  & 
Telephone  

66.50 
65.85 

**' • 

763.35 

244.16 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Ralph  A.  Haller. 
Government  Position:  Deputy  Chief, 

Wireless  Bureau. 

3.  Event:  Forum  "Wiring  Society  for 
the  21st  Centunr". 

4.  Sponsor  of  Event:  Scientific 
American. 

5.  Sponsw  Address:  415  Madison 
Avenue  New  York.  NY  10017. 


6.  Location  of  Event:  San  Francisco. 
California. 

7.  Employee's  Role:  Panelist 

8.  Dates  of  Event  04/11/95. 

9.  Trove/  Dates:  04/09-12/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

livkind 

1.  Roundtrip  Trans- 

$341.00 

2.  Hotel  Room 

$600.00 

3.  Meals 

133.00 
89.40 

4.  Parking.  Mileage  & 
Taxi  

■••■•■■■••••••■> 

563.40 

500.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Richard  M.  Smith. 
Government  Position:  Chief,  Office  of 

Engineering  &  Technolo^. 

3.  Event:  &nerging  Technologies 
Conference. 

4.  Sponsor  of  Event:  Society  of  Cable 
Television  Engineers  Inc. — SCTE. 

5.  Sponsor  Address:  669  Exton 
Commons.  Exton,  PA  19341-2401. 

6.  Location  of  Event:  Orlando,  Florida. 

7.  Employee's  Role:  Keynote  Speaker. 

8.  Dates  of  Event:  01/05/95. 

9.  7yaveiZ>ates;  01/04-06/95. 

10.  (a) 


Nature  of  benefit 

Type& 

amount 

of  pay- 

merit 

inland. 

Check 

1.  Roundtrip  Trans- 
portation   

2.  Hotel  Room  

$566.00 

$264.00 

3.  Meals 

75.00 
43.53 

4.  Parking.  Mileage  & 
Taxi  

» 

684.53 

264JO0 

(b)  None-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Michael  L.  Lance. 
Government  Position:  Electronics 

Engineer,  Engineering  &.  Technical 
Services  Division,  Cable  Services ' 
Bureau. 

3.  Event:  Cable-Tec  Expo  '95. 

4.  Sponsor  of  Event:  Society  of  Cable 
Television,  Engineers — SCTE. 

5.  Sponsor  Address:  669  Exton 
Commons  Exton,  PA  19341. 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 


8.  Dates  of  Event:  06/15-16/95. 

9.  Trove/ Dates;  6/13-17/95. 

10.  (aj 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

\n4ani 

ponHDon  ...•••M 

$300.00 

2.  Hotel  „ 

$380.00 

3.  Meals 

180.50 
46.50 

4.  Taxi,  Mileage  & 
Fax 

527.00 

380.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Priya  Shrinivasan. 
Government  Position:  Electronics 

Engineer.  Engineering  &  Technical 
Services  Division,  Cable  Services 
Bureau. 

3.  Event:  Cable-Tec  Expo  '95. 

4.  Sponsor  of  Event:  Society  of  Cable 
Television  Engineers — SCTE. 

5.  Sponsor  Address:  669  Exton 
Commons,  Exton.  PA  19341. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/15-16/95. 

9.  Travel  Dates:  06/13-18/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  anKNjnt  of 

payment 

Check 

In^nd 

1.  Roundtrip  Trans- 
uui  union  

$300.00 

2. HotalRoom  „ 

380.00 

3.  Meals 

180.50 
83.88 

4.  Taxi,  Shuttle  & 
Telephone 

564.38 

380.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  John  P.  Wong. 
Government  Position:  Chief, 

Engineering  &  Technical  Services 
Division,  Cable  Services  Bureau. 

3.  Event:  Cable-Tec  Expo  '95. 

4.  Sponsor  of  Event:  Society  of  Cable 
Television  Engineers — SCTE. 

5.  Sponsor  Address:  669  Exton 
Commons.  Exton.  PA  19341. 

6.  Location  of  Event:  Las  Vegas. 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/15-16/95. 

9.  Trove/ Dotes;  06/13-17/95. 

10.  (a) 


Nature  of  tienefit 

(c) 

Type  &  amount  01 

payment 

Check 

Irv4dnd 

1 .  Roundtrip  Trans- 

$300.00 

2.  Hotel  Room  

$380.00 

3.  Meals 

180.50 
90.40 

4.  Taxi,  Parking  & 
Mileage 

570.90 

380.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Priscilla  M.  Wu. 

Govemmenf  Positjon;  Electronics 
Engineer.  Engineering  &  Technical 
Services  Division.  Cable  Services 
Bureau. 

3.  Event:  Cable-Tec  Expo  '95. 

4.  Sponsor  of  Event:  Society  of  Cable 
Television  Engineers — SCTE. 

5.  Sponsor  Address:  669  Exton 
Commons,  Exton ,  PA  1 934 1 . 

6.  Location  of  Event:  Las  Vegas, 
Nevada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  06/15-16/95. 

9.  Trove/ Dotes;  06/13-17/95. 

10.  (a) 


Nature  of  benefH 

(c) 

Type  &  amount  of 

payment 

Check 

In-Mnd 

1 .  Rourrtnp  Transpor- 
tatkm  

$300.00 

2.  Hotel  Room  

$380.00 

3.  Meals 

180.50 
53.72 

4.  Taxi.  Mileage  & 
Telephone  

534.22 

380.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Julius  P.  Knapp. 
Government  Position:  Chief, 

Equipment  Authorization  Division, 
Office  of  Engineering  &  Technology. 

3.  Event:  EMC  Conference  '96. 

4.  Sponsor  of  Event:  Singapore 
Institute  of  Standards  k  Industrial 
Research— SISIR. 

5.  Sponsor  Address:  EMC  Centre,  1 
Science  Park  Drive,  Singapore  0511.    - 

6.  Location  of  Event:  Singapore. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  04/25-26/95. 

9.  Travel  Dates:  04/22-28/95. 

10.  (a) 
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tmndbmrn 

(c) 
Type  A  amount  of 

Ctack 

IfHdMl 

l.RounkfpTrin^ 

Mion  .-.     -.. 

Z  How  Room  .4. 

3.  NMHS  ..........>*....... 

4.  Partdni.  MtM^  A 

\ 

$1754.96 

399i» 

83^ 

$674.20 
144.00 

2207.36 

718.20 

(b)  Non-Fed  Source;  Seine  as  No.  4. 

1.  Agmcy:  Ffderel  Cemmunicatiops 
CoBuniician. 

2.  EmployBe}  Roboft  W.  Spongier. 
Govmmetafoution:  Doputy  Chief, 

Eafioraeaient  Ofvisioa  Common  Caixiw 
Buieau. 

3.  Event:  TC^  ConlaraBoa  & 
ExpoaitioB.      ! 

4.  Sptmsor  cf  Event:  Tele- 
Comraunicatiofis  Assodatiao— TCA. 

5.  Sptmsor  Address:  701  North  Haven 
Avenue,  Suite  200.  OBtario.  CA  91764- 
4925.  I 

6.  Location  c^  Event  San  Diago, 
California.       j 

7.  Bmployeev  IMe:  Panelist 

8.  Dates  of&rent:  10/03-07/94. 

9.  Trav^  Aiies:  10/04-06/94. 

10.  (a) 


l.RoundMpTraiie- 


c.  noM  naom 

3.  Maiia 

4.  Taxi  & 


(c) 
Type  A  amount  of 


Check 


$315.00 

156.00 

104.50 

2&25 


603.75 


livWnd 


(b)  M»i-Fed|Soufce:  Same  as  No.  4. 

1.  Agency:  Fbderal  Commimications 
Commission. 

2.  Employee^  Susan  Cosentino. 
Govmunen^  Position:  Attorney,  Cable 

Services  Bure^. 

3.  Event-  3Slh  Annual  Trade  Show 
and  Convention. 

.    4.  Sponsor  ofEvent:  Texas  Cable  TV 
Association— TXTVA. 

5.  Sponsor  Address:  P.O.  3ox  13518. 
Auston,  Texas  78711. 

6.  Location  ofEvent:  San  Antonio, 
Texas. 

7.  £mp/oyee'8  ilo7e:  Panelist 

8.  Dotes  of^nt:  02/22-24/95. 

9.  TVovei  D($es:  02/22-24/95. 

10.  (a) 


Nature  of  benelt 

(c) 

Type  A  amount  of 

peymant 

Chock 

liMdnd 

I.Rounyp  Trans- 

3.  Meals 

4.Ta)iiAPaiWna..... 

sanM 

TTM 

59J0 

.    45J0 

:    !    i    : 

•        •        •        • 

;    1    :    i 

486J0 

(b)  Non^ed  Source:  Sesu  as  No.  4;. 

1.  Agency:  Fedwal  Conununications 
Commission. 

2.  Employee:  J(rfm  Morabito. 
Govenmtent  Position:  Legal  Assistant 

to  Chief.  CoBomon  Carrier  Bureau. 

3.  Event:  35th  Annual  Trade  Show 
and  Convention. 

4.  Sponsor  t^Event:  Texas  Cable  TV 
AssociatioD— TCrVA. 

5.  Sptmsor  Address:  P.O.  Box  13518. 
Austin.  Texas  78711. 

6.  Loctition  of  Event:  Sm  Antonio^ 
Texas. 

7.  Employee's  Aote:  Panelist 

8.  Dates  ofEvent  02/22-24/95. 

9.  Travel  Dates:  02/22-23/95. 

10.  (a) 


Nature  of  baneft 

(c) 
Type  A  amouni  of 

Ctwck 

toHond 

portsMon - 

2.  How  Room  

$190.00 

"""mSo 

50.00 

~$234!6b 

3.  Meals  „.. ... 

4.  Taxi 1.......S. 

308.50 

234.60 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Ronald  Psrver. 
Govemmejit  Position:  Attorney.  Cable 

Services  Bureau. 

3.  Event  3Sth  Aimual  Trade  Show 
and  Qmvention. 

4.  Sponsor  ofEvent:  Texas  Cable  TV 
Association— TCTVA. 

5.  Sponsor  Address:  P.O.  Box  13518, 
Austin.  Texas  78711. 

6.  Location  ofEvent:  San  Antonio, 
Texas. 

7.  Employee's  Role:  Panelist. 

8.  Dotes  of  Event:  02/22-24/95. 

9.  Travel  Dates:  02/21-24/95. 
10.(a) 


Nature  of  twneflt 

(c) 

Typo  A  amouni  of 

peymert 

Check 

In^dnd 

I.RoundMpTrane- 
ponflDon 

S309.00 

Nature  ofbenelK 

(c) 

Type  A  amount  of 

paymsrt 

Chock 

kvkM 

2.  Hoisi  Room  ..M...^. 
4.  Telephone  A  TsrI  . 

345.00 

127.50 

91.49 



872.99 

— . 

(b)  Non-Fed  StHUtx:  Seme  as  No.  4. 

1.  Agency:  Federal  Communicetioas 
Commission. 

2.  Employee:  Gregory ).  Vogt 
GovanmentPoeitien:  Dqiuty  Chief. 

CaUe  Services  Buieeu. 

3.  Event-  35th  Annual  Trade  Show 
and  Convention. 

4.  Sportsor  ofEvent  TexasCable  TV 
Assodstion— TCTVA. 

5.  Sponsor  Address:  P.O.  Box  13518, 
Austin,  Texas  78711. 

6.  Location  ofEvent  Sen  Antonio. 
Texas. 

7.  Employee's  Ro/e:  Pandist 

8.  Dates  of  Event:  02/22-24/95. 

9.  Travel  Dates:  02/22-24/95. 

10.  (a) 


Nature  of  beneM 

(c) 

Type  A  emount  of 

peymeni 

Check 

In4dncl 

$303.00 

234.00 

5.95 

61.00 

2.  HoW  Room  .....»..» 

3  MeiSs 

•*•■••»■■•■•■••» 

4.  Taxi ..... 

604.55 

—•••••- 

(b)  Ntm-Fed  Stmrce:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Qmunission. 

2.  Employee:  John  Wong. 
Govemoie-it  Position:  Attorney,  Cable 

Services  Bureau. 

3.  Event:  3Sth  Anniial  Trade  Show 
and  Qmvention. 

4.  Sptmsor  ofEvent  Texas  Cable  TV 
Association— TCTVA. 

5.  Sponsor  Address:  P.O.  Box  13518. 
Austin,  Texas  76711. 

6.  Location  ofEvent:  San  Antonio, 
Texas. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent  02/22-24/95. 

9.  TVave;  Dotes:  02/21-24/95. 

10.  (a) 


Nature  of  tienefit 

(c) 

Type  A  amouni  of 

payment 

• 

Check 

Inland 

ponspon  ..._ 

2.  How  Room  

$309.00 
345.00 

■•■•H •■••«■•■■• 

Nature  Of  benem 

(c) 

Type  A  amount  of 

payment 

- 

Check 

In-kind 

3.  Meals 

127.50 

46.40 
10.00 

4.  Parking,  Milesqe  A 
Taxi  „ 

5.  Official  Luggage  ... 

837.90 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  James  D.  SdiUchting. 
Gbvermnent  Position:  Chief,  Policy  & 

Program  Planning  Division,  Common 
Carrier  Bureau. 

3.  Event:  Unbuindling  the  Local 
Exchange  Network  Conference. 

4.  Sponsor  ofEvent:  TeleStrategies 
Inc. 

5.  Sponsor  Address:  1355  Beverly 
Road,  Suite  110,  Mclean.  VA  22101- 
3641. 

6.  Location  ofEvent:  Chicago,  Illinios. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  06/21-22/95. 

9.  Travel  Dates:  06/20-21/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

paymerrt 

Check 

In-kind 

1.  Roundtrip  Trans- 

r%_nmtn.tkttM^ 

$152.00 

31.56 

60.00 

2.  Hotel  Room  .: 

3.  Meals 

$16!bb 

4.  Taxi 

243.50 

16.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Andrew  C.  Barrett. 
Govenrunent  Position:  Commissioner. 

3.  Event:  TIA  Global  Information 
Infrastructure  Summit. 

4.  Sponsor  ofEvent: 
Telecommunications  Industry 
Associaticm — ^TIA. 

5.  Sponsor  Address:  2500  Wilson 
Boulevard,  Suite  300,  Arlington,  VA 
22201. 

6.  Location  ofEvent:  Warsaw,  Poland. 

7.  Employee's  Role:  Speaker. 

8.  Dotes  ofEvent:  07/09-11/95. 

9.  Travel  Dates:  7/06-11/95, 

10.  (a) 


Nature  of  benefit 

(c) 
Type  &  amount  of 

payment 

Check 

In-kind 

1 .  Roundtnp  Trans- 
portation   

$1707.36 

Nature  of  benefit 

(c) 

Type  A  amouni  of 

payment 

Check 

Inland 

2.  Hotel  Room  

1660.99 

3.  Meals 

$409.50 
20.00 

4.  Taxi 

429.50 

3368.34 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Thomas  P.  Stanley. 
Government  Position:  Chief  Engineer, 

Office  of  Plans  &  Policy. 

3.  Event  ITU-R  Task  Group  8/1. 

4.  Sponsor  ofEvent: 
Telecommunications  Industry 
Association — ^TIA. 

5.  Sponsor  Address:  Mr.  Eric 
Schimmel,  2500  Wilson  Boulevard, 
Suite  300,  Arlington.  VA  22201. 

6.  Location  ofEvent:  San  EKego, 
California. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  02/08/95. 

9.  Travel  Dates:  02/05-08/95. 

10.  (a) 


Nature  of  berwfR 

(c) 

Type  A  amount  of 

payment 

Check 

In-kind 

1.  Roundlrip  Trans- 
portation   

2.  Hotel  Room  

$132.X 

234.57 

3527 

81.00 

79.08 

3.  Meals 

4.  Parking  A  Taxi 

5.  Car  Rental  A  Qas  . 

••••■•••aai»*s«a 

561.92 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Leslia  A.  Wall. 
Government  Position:  Chief,  Sampling 

&  Measurements  Branch,  Office  of 
Engineering  &  Technology. 

3.  Event:  Seminar  entitled  "An 
Overview  of  Regulations  &  Procedures 
in  the  Telecommunications  Industry  in 
Canada,  United  States  &  Mexico. 

4.  Sponsor  ofEvent: 
Telecommunications  Industry 
Association — TLA. 

5.  Sponsor  Address:  2001 
Pennsylvania  Avenue.  NW.,  Suite  800, 
Washington,  DC  20006-1813. 

6.  Location  ofEvent:  Mexico  Qty, 
Mexico. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  01/17-18/95. 

9.  Travei  Dates:  01/16-19/95. 

10.  (a) 


Nature  of  benefit 

(c) 
Type  A  amount  of  . 
payment 

Check 

In-kind 

1 .  Rountrip  Transpor- 

$422.45 

2.  Hotel  Room  

3.  Meals 

4.  Parking,  Mileage  A 
Taxi  

$466.50 
135.87 

66.98 

668.35 

422.45 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Andrew  C.  Barrett. 
Government  Position:  Commissioner. 

3.  Event:  International  Conference  on 
"Television  Regulation." 

4.  Sponsor  ofEvent:  Istituto  Di  Diritto, 
Private,  Facolta  Di  Giurisprudenza. 
Universita  Di  Geneva. 

5.  Sponsor  Address:  Universita  Di 
Geneva,  VIA  BALBI 22. 16126  Genova. 

6.  Location  ofEvent:  Genoa,  Italy. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  04/07-08/95. 

9.  Travel  Dates:  04/05-09/95. 

10.  (a) 


Nature  of  benefit 

(c) 
Type  A  amount  of  pay- 
ment 

Check 

Inland 

1.  Roundtnp  Trans- 
portatton  

2.  How  Room  „..„ 

$13ii2.X 

837.72 

3  Meels  

4.  Taxi,  Mileage  A 
Telephor>e  

2139.72 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
Commission. 

2.  Employee:  Donna  N.  Lampert. 
Government  Position:  Attorney. 

Common  Carrier  Bureau. 

3.  Event:  International  Conference  on 
the  Convergence  of  Commimications 
Technologies. 

4.  Sponsor  ofEvent:  Universite  du 
Quebec  a  Montreal — UQAM. 

5.  Sponsor  Address:  Case  postaie 
8888,  succursale,  Centre- Ville,  Montreal 
(Quebec)  Canada.  H3C  3P8. 

6.  Location  o/fvpnt  Montreal, 
Canada. 

7.  Employee's  Role:  Speaker. 

8.  Dates  ofEvent:  09/29-10/01/94. 

9.  Travel  Dates:  09/29-10/01/94. 

10.  (a) 
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.   .iH   i 


.fc--...-. 


^'ElJ\  .         T-^fr-^^f 


NMureof 


banflR 


1.  RoundMpTnra- 


2.  HoM  Roool 

3.  MMii 

4.  Taxi.  Mtaga  i . 
Taxi  


(c) 
Typa  &  amount  of 


Chadt        bvWnd 


$206.00 
133.36 


338.35 


$687.67 
193.72 


881 J6 


(b)  Ntm-Fed  I  '<ource:  Same  as  No.  4. 

1.  Agency:  PadeFal  Communications 
CommissioD. 

2.  Empfoyee:  Michael  L  Katz. 
Govarmnefit  position:  Chief 

Economist.  Office  of  Plans  k.  Policy. 

3.  Event:  SUffiRCC^  '95. 

4.  Sponsor  of  Event:  United  States 
Telephone  Assaciation— USTA  k 
Telecommunic^ons  Industry 
Assodatint— TlA. 

5.  Sponsor  AJddnss:  1401  H  Street. 
NW..  Suite  6001  Washington.  DC  2000S. 

6.  Location  of  Event:  Anaheim. 
California. 

7.  Emplayee'k  Boh:  Panelist 

8.  Dates  ofB^:  03/20-23/95. 

9.  TVdve/IM^:  03/20-21/95. 

10.  (a) 


Nature  of 


(c) 
Type  &  amount  of 


1.  RoundMp  Tram- 


A         U^^^hl     fl  1 1     II    MB 

^  liOVI  rIOOm   »^. 

4.  Taxi  — -... 


102.00 


(b)  Non-Fed ;  louice:  Same  as  No.  4. 
I      1.  Agency:  Federal  Communications 
\  Commission.    ' 

\     2.  Employee^.  Riley  Hollingsworth. 

\    Govniunent  Position:  Deputy  Chief, 

pffice  of  Cteeraftions— Gettysbiirg,  PA, 

1|Viieless  Tmac^mmunications  Bureau. 

3.  fivent:  199$  Annual  Conference  & 

EAibition.  ^^ 

i.  Sponsor  ojffiVent.-TJrC 
Telscommimi^tions  Assbciation. 

5.  Sponsor  Afi<ire8s:  1140  Connecticut 
Avenue,  NW.,  $uite  1140,  Washington, 
DC  20036. 

6.  Location  of  Event:  Minneapolis, 
Minnesota. 


7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event:  07/31-8/04/95. 

9.  Travel  Dates:  08/02-05/95. 

10.  (a) 


Nature  of  tMneil 

(c) 

Type  &  amount  of 

payment 

Check 

In-Wnd 

ponaaon  .............. 

2.  Hotel  Room 

3.  Meals 

4.  PafWng.  Taxi  & 

Mtemt 

5.  Tatsftfwna  &"fciiis 

$280.00 

92.06 
4.40 

$339.00 

478J6 

339iX) 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  CcHnmimications 
Commission. 

2.  Employee:  Renee  Licht 
Government  Position:  Deputy  Chief, 

Mass  Media  Bureau. 

3.  Event:  VAB  Annual  Convoition. 

4.  Sponsor  of  Event:  VermtHit 
Association  of  Broadcasters. 

5.  Sponsor  Address:  15  West 
Patterson  Street,  Bane,  VT  05641. 

6.  Location  of  Event:  Stowe.  Vermont. 

7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event  06/09-11/95. 

9.  Travel  Dates:  06/09-11/95. 

10.  (a) 


Nature  of  benefit 

(c) 

Type  &  amount  of 

payment 

Check 

IrvMnd 

ponaaon  ....._._«.. 

2.  Hotel  Room 

3,  Meab 

$493.00 

"$Tob!bb 

493.00 

100.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  CommunicatioBS 
Commissim. 

2.  Emp/oyee:  Ralph  A.  Haller. 
Govenmtent  Position:  Chief.  Private 

Radio  Bureau. 

3.  EverU:  WirelessWorld  Confiarence  ft 
E3q)0siti(m. 

4.  Sponsor  of  Event:  WirelessWwld. 

5.  Sponsor  Address:  9800  Metcalf 
Avenue,  PS).  Box  12901.  Overland  Park, 
KS  66212-2215. 

6.  Location  of  Event:  Orlando.  Florida. 


7.  Employee's  Role:  Speaker. 

8.  Dates  of  Event  10/03-05/94. 

9.  Travel  Dates:  10/04-07/94. 

10.  (a) 


Nature  of  banaUt 

(c) 

Type  &  amourt  of 

payment 

Check 

•  In^dnd 

1.  RoundMp  Trans- 
paramon  ._ 

2.  Hotel  Room  .......... 

3.  Meals _. 

$408i)0 
52.50 
28.51 

"$156!bb 

4.  Taxi.  MNeags  & 

-. 

486J0^ 

150.00 

(b)  Non-Fed  Source:  Same  as  No.  4. 

1.  Agency:  Federal  Communications 
CcHnmission. 

2.  Employee:  Evan  BL  Kwerel. 
Govenmient  Position:  Senior 

Economist,  Office  of  Plans  &  Policy. 

3.  Event:  Wrakshop  on  Rules  for 
Spectrum  Auctions. 

4.  Sponsor  of  Event:  Worid  Bank. 

5.  Sponsor  Address:  Attn:  Sandra 
Vivas,  1818  H  Street,  N.W.,  Roam 
G4031,  Wadiington,  D.C.  20433. 

6;  Location  of  Event:  Mexico  Qty, 
Mexico. 

7.  Employee's  Role:  Participant  in 
Workshop. 

8.  Dates  of  Event:  06/12/95. 

9.  TVovey  Dates:  06/11-14/95. 

10.  (a) 


Nakira  of  benefit 

(c) 

Type  &  amount  of 

paymert 

Check 

ln«nd 

poranon  ............... 

2.  Hotel  Room  

3.  Meals - 

4.  Taxi  k  Telephone  . 

$624.48 
45.15 
67.93 

$431.95 

637.57 

431.95 

(b)  Non-Fed  Source:  Same  as  No.  4. 

Federal  Communicatims  Cranmissicm. 

William  F.Cataii, 

ActJngSecretary. 

(FR  Doc  95-30695  Filed  12-22-95;  6:45  am] 
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public  inspection  may  be  viewed  and  copied  in  our  of^ce  located 
at  800  North  Capitol  Street,  N.W..  Suite  700.  The  Fax-Orf-Demand 
telephone  number  is:  301-713-6905 
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The  rules  and  proposed  rules 
In  this  l&t  were  editorially 
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coinpiied  as  an  aid  to  Federal 
RegMer  users.  Inoiusion  or 
exclusion  from  this  list  has  no 
lagai  significance. 

Rulaa  Gtoing  kilo  Effact 
Today 

AGRICULTURE    { 
DEPARTMENT      ' 

Organization,  func^ons,  and 
aultiority  deiegafons: 
Rural  Housing  Service  and 
Rural  Business- 
Cooperative  Service; 
nomenclature  changes; 
published  12-36-95 

EDUCATION  DEPARTMENT 

Sp6cial  education  fvid 
rehabllitalive  services: 
American  lndian$  with 
d»at)ilities:  vocational 
rehabilitation  service 
projects;  published  11-24- 
95 

ENERGY  DEPAR1MENT 
rederal  Energy  R^latory 


Practice  and  procedure: 
Hydroelectnc  pn]jioct&; 
charges  and  faes 
Correction;  punished  11- 
24-95 

ENVIRONMENTAk 
PROTECTION  AQ&ICY 

Air  quaMy  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alaska;  published  10-24-95 
Califomia;  published  10-25- 
95 

IKnois;  published  10-26-95 
Iowa;  published  10-25-95 
Washington;  published  10- 
24-95  j 

FEDERAL 
OOMMUMCATIOte 


Radk)  stations;  table  o( 
assigrwnents: 

New  Mexico;  published  11- 
15-95 
'  Tennessee  et  al.;  published 
11-15-95         ^ 

INTERIOR  DEPAIfTMENT 
Land  Management  Bureau 

Public  land  orders: 

Idaho;  pubUshed*  11-24-95 
UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 


Cable  and  satellita  carrier 
royally  refunds;  published 
11-24-95 

PERSONNEL  MANAGEMENT 
OFFICE 


Prevaifng  rate 
pubished  li 


systems; 
-24^ 


TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Miscelaneous  amendments; 
published  12-26-95 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  AdmlnMration 

Innovative  project  grants 
program  on  highway  safety; 
CFR  part  removed; 
published  11-24-95 
Motor  vehide  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment- 
Replaceable  lenses  on 
integral  beam  and 
replaceable  Ixjib 
headtamps;  published 
11-24-95  N 

Nonconforming  vetiides 
imported  Into  United  States; 
adoption  of  continuous  entry 
bond  as  aMemative  to  single 
entry  bond;  published  1 1-24- 
95 

TREASURY  DEPARTMENT 
Thrlfl  Supervision  Office 
Savings  associations: 
Loans  to  one  borrower  and 

technical  amendments; 

published  12-26-95^ 

Comments  Due  Next 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Mile  marketing  orders: 
New  York-New  Jersey; 
cofTvnents  due  by  1-3-96; 
published  12-4-95 
AGRICULTURE 
DEPARTMENT 
Afitonal  and  Plant  Health 
Inspection  Service 
Plant-related  quararrtine, 
domestic: 

Pine  shoot  beetle  and  raw 
pine  materials;  comments 
due  by  1-2-96;  published 
11-3-95 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atnwsf>hertc  Administration 
Fishery  management  councils; 
hearings: 
Gulf  of  Mextto- 
King  and  Spanish 
mackerel,  cobia  and 
dolphin;  comments  due 
by  1-5-96;  published 
12-5-95 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Offlce 
Patent  and  trademartc  cases: 


Communicatrans  with 
agency;  mailing 
addresses,  etc.; 
comments  due  by  1-2-96; 
published  11-2-95 

DEFENSE  DEPARTMENT 

Faderal  Acquisitton  Regulatton 
(FAR): 

Contracting  by  negotiatkin: 
competitive  range; 
comments  due  by  1-5-96; 
published  11-6-95 
Contractor  responsljility 
determinations;  use  of 
convnercial  sources  of 
supplier  information 
Correctnn;  comments  due 
by  1-2-96;  published 
12-7-95 

ENERGY  DEPARTMENT 

Federal  regulatory  review 
Electnc  and  hytxid  vehicle 

and  methane 

transportalwn  research; 

comments  due  by  1^4-96; 

published  12-5-95 
Electric  and  hybrW  vehicle 

and  metfiarw 

transportatton  research; 

CFR  parts  removed; 

comments  due  by  1-4-96; 

published  12-5-95 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commlaaion 

Practwe  arxj  procedure: 
Hydroelectric  projects; 
relicensing  procedures; 
mlemaking  petiinn; 
comments  due  by  1-5-96;' 
published  11-6-95 

ENVIRONMENTAL 
PfKyTECTION  AGENCY 
PestKktes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Oeltametlvin;  comments  due 
by  1-2-96;  published  11- 
30-95 
Imidactoprid;  comments  due 
by  1-5-96;  published  12-5- 
95 
Tebutfiiuron;  comments  due 
by  1-5-96;  published  12-6- 
95 

Superfund  program: 
National  oil  and  hazardous 
substarKes  contingency 
plarv— 

National  pnorities  list 
update;  comments  due 
by  1-2-96;  published 
11-30-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  stattons;  table  of 
assignments: 
Kentucky;  comments  due  by 

1-5-96;  published  11-24- 

95 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Aoquisitton  Regulation 
(FAR): 

Contractor  responsibility 
determinattons;  use  of 
commercial  sources  of 
supplier  informatton 
Correctkm;  comments  due 
by  1-2-96;  published 
12-7-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  addHives: 
Polymers- 
PyromeHitk:  dianhydride; 
'    comments  due  by  1-2- 
96;  published  12-1-95 
Medk»l  devKes: 
Cigarettes  and  smokeless 
tobacco  products; 
restrictton  of  sale  and 
-  distrit)utk)n  to  protect 
chikjren  and  adolescents 
Brief  statements  on 
cigarette 

advertisements;  findings; 
comments  due  by  1-2- 
96;  published  12-1-95 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  devetopment  btock 
grants: 
Community  devetopment 

wort(  s&Jdy  program; 

comments  due  t>y  1-5-96; 

published  11-6-95 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  and  water 
Navajo  partittoned  land 
'  grazing  regulattons; 
comments  due  by  1-2-96; 
published  11-1-95 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management 
Federal  leases;  natural  gas 
valuation  regulatkxis; 
amendments;  comments 
due  by  1-5-96;  published 
11-6-95 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
at)andoffed  mine  land 
redamatwn  plan 
submissions: 

IINrwis;  comments  due  by  1- 
4-96;  published  12-5-95 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisitton  Reguiatton 
(FAR): 


Contractor  responsibility 
determinattons;  use  of 
commercial  sources  of 
supplier  informatton; 
comments  due  by  1-2-96; 
published  11-3-95 

Conedton;  comments  dua- 
by  1-2-96;  published 
jx,;      12-7-95 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  untons: 
Organization  and  operations- 
Supervisory  committee 
audits  and  verificattons; 
comments  due  by  1-2- 
96;  published  11-2-95 

POSTAL  SERVICE 

Intemattonal  Mail  Manual: 

Intemattonal  package 
consignment  service 
implementatton;  comnrtents 
due  by  1-2-96;  published 
12-1-95 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

DraMA>ridge  operations: 
Washington;  comments  due 
by  1-2-96;  published  11-1- 
95 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airtsus;  conrvnents  due  by  1- 

2-96;  published  11-3-95 
Bell;  comments  due  by  1-2- 

96;  published  11-1-95 
Boeing;  comments  due  t>y 

1-5-96;  published  12-11- 

95 
Eurocopter  Deutschland 

Qmt)H;  comments  due  t)y 

1-2-96;  published  11-2-95 
Jetstream;  comments  due 

by  1-2-96:  published  11- 

24-95 


McDonnell  DotjQlas; 
comments  due  t>y  1-2-96; 
published  11-3-95 

Sodete  Nationale 
IndustrieHe  Aerospatiale 
and  Eurocopter  France; 
conrvnents  due  by  1-2-96; 
published  11-1-95 

Societe  Nationale 
Industiielle  Aerospatiale  et 
al.;  comments  due  t)y  1-2- 
96:  published  11-2-95 
Class  D  airspace;  comments 

due  by  1-5-96;  published 

11-9-95 
Class  E  airspace;  comments 

due  by  1-5-96;  published 

12-6^ 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Right-of-way  and  environment 
Highway  right-of-way 
programs  administration; 
regulatory  review  and 


commSflt  request 
«     comments  due  by  1-5-96; 
published  11-6-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  AdnHnlslrstion 

Motor  vehicle  safety 
standards: 

Fuel  system  Integrity- 
Compressed  natural  gas 
fuel  containers; 
comments  due  by  1-2- 
96;  published  11-16-95 


LIST  OF  PUBLIC  LAWS 

Note:  No  puUk:  bills  whtoh 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Put>llc 
Laws. 

Last  List  December  21.  1995 
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V.  s  ^  esfen^essi . 

t  (19M  CoMipielin 
and  Ports  100  i^nd 
101) 4 

4 

il 


700-1199 

ia004nd.«(* 


71 
0-26..... 
27^  ... 
4*-51  _. 
S2 

53-309".! 
210-299 
300-399 


700499  .... 

90O'999  . 

1000-tOS9 
I0MK1119 
1120-1199 
1200-1499 
1500-1099 
1900-1939 
1940-1949 
1950-1999 
20Q04nd.. 


01 
1-199  ..:. 
200^nd 


101 

0-50 

51-199 ... 
200-399  . 
40IM99. 
S0O-€nd 

11 

ItPerie 

1-199  .„ 
200-219 
220-299  . 
30IM99. 
SQ&499 

aoo-End 

10 


$6J»       Jon.  I,  1995 


(M9-Safr4000»-i» 40.00  'Jon.  1, 1995 

(M^«a6-OQ0O»4) 5J0  Jon.  1,  1995 

(M9-Q26-O00OS-2) 23A)  Jen.  1,  1995 

(Mf9-O2Hn006-1)  ...„.  20A)  Jon.  1, 1995 

(M9-02MnMN9) 23J0O  Jon.  1,  1995 

(M(9-O2t-O0007-7)  „....  21A)  Jon.  1,  1995 

(IM-Oa6-O0O0l-6) ROO  Jon.  1, 1995 

(8*9-026-00009-3) 21X0  Jon.  1.  1995 

(l«»^fi6-000l»-7) XJOO  Jvi  1.  1995 

(469-026-00011-5) 25J»  Jon.  1. 1995 

(169-026-00012-3) 3400  Joa  1, 1995 

(•M-a26-00013-1) 14i»  Jon.  1,  1995 

(169^)26-000144) 21A)  Jon.  1.  1995 

(M»4)26-000IS-«) 23J)0  Jon.  1, 1995 

(aM-026-00014-6) 3100  Jon.  1, 1995 

(669-026-00017-^ 23X0  Jon.  1,  1995 

(a69-026-00010-2) ISA)  Joa  1,  1995 

(669-026^)0019-1) I2jOO  Joa  1,  1995 

(S«9-O26^)002O<4)  „....  32X0  JvL  1,  1995 

(a69-O26-Q0Q2}-2) 35i»  Jan.  1,  1995 

(669^)26-00022-1)  ......  16jOO  Jan.  1,  1995 

(6M-O26-00Q23-9) 30X0  Jan.  1, 1995 

(6694)26-00024-7) 40X0  Jon.  1,  1995 

(869406-00035-5) 14.00  Jan.  1, 1995 

(8694)26-0002^) 23X0  Jan.  1,  1995 

(8694)26-00027-1)  ......  30X0  Jan.  1,  1995 

(86^^)264)00284)) 23X0  Joa  1. 1995 

(8694)26-00029-8) 30X0  Jan.  1,  1995 

(8694)264)0030-1) 23X0  Jan.  1, 1995 

(8694)264)0031-0) 15.00  «Jaa  1.  1993 

(86l94)264)0032-<) 21X0  Jan.  1,  1995 

(8694l264)0033-«)  „....  39.00  Jaa  1,  1995 

(8694)26-0003M) 1400  Jan.  1, 1995 

(8694)264)0035-2) 12.00  Jvl  1,  1995 

(8694)264n)36-1)  .„...  16X0  Jan.  1.  1995 

(8694)264)0037-9) 28X0  Jan.  ),  1995 

(8694)264)0038-7) 23X0  Jan.  1, 1995 

(8694)264)0039-5)  ..„..  19X0  Jaa  1.  1995 

(8694)2640040^ 35.00  Jan.  1,  1995 

(8694)264)0041-7) 32X0  Jan.  1,  1995 


141 
t-fi9 

60*139  „...„..., 

148-199 

200-1199 

120O-&KI 


(0694)264)0042-5) 33X0 

.  (8694)264)0043-3) 27X0 

.  (t6iHI2H)0044-1) 13X0 

,  (8694)264)00454) 23X0 

(8694I264)0046-D 16X0 


If  I 
0-299  _. 
300-799, 
800-End 

If 

0-149 

li 
II 


171 
1-199 
200-239  .„ 
240-end  .. 

If  Parte: 

1-149  

lS0-279._ 
280^399... 


■ (869  026  00047-6) 

.  (8i94)a64)004»4 . 

(869-026-00049-2) 

.  (M94264)00IIK« , 
,  (l6fNia64nOS^2) . 

.  (86»-0264)0054-9) . 

(8694)26-00066-7). 

.  (8694>264B0S6-5) . 

(8694264)0057-3). 
-1). 


15X0 
26X0 
21X0 

7X0 
19X0 
25X0 


.(I 
(869426-00060-3) 


It 
1-140  - 
141-199 


•"3^T     .... 

40IM99. 

aofr«id 

21 


(86942640061-1) 

.  (86^426-000624) 

(86942640063-8) 

(86942640064-6). 

(869-O26-0006&4) 

(86942640066-2). 


16X0 
13X0 
13X0 
11X0 

25X0 
21X0 
12X0 

20X0 
34X0 
34X0 


1-99 (86942640067-1) 16X0 

100-149 (869426-00068  9) 21X0 

170-199 _.  (86942640069-7) 22X0 

200-299 (86942640070-1) 7X0 

30»-499 (86942640071-9) 39X0 

500-599  — (86942640072-7) 22X0 

600-799 (8«H)264007>5)  ...._  9i0 

800-1299 (869426-00074-3) 23X0 

1300-End _..  (86942640075-1) 13.00 


.  (869426400764) 33.00 

.  (869426-00077-4)  „....  24.00 

.  (869426-00078-6) 22.00 

.  (86942640079^)  ......  4a00 

.  (86^426400804) 19.00 

.  (86942640081-6) 23X0 

.  (8694264008M) 20X0 

(86942640083-2) 24X0 

.  (86942640006-1) 24X0 

(86942640085-9) 17.00 


221 
1-299  „.. 
300-End 

28 


241 

(^•199 

200-219  .. 
220r499  .. 
50IH99„ 
700-099  .. 
90O-1699 
ITOfrfnd 

26 (86942640086-7) 

2f  Perte: 

S§1-0-1-1iO 

§§1.61-1.169 


32.00 


~ (86942640087-5) 21X0 

(869426-00088-3) 34X0 

§§  1 . 1 70-1 JOO (869426-00089-1) 24X0 

§§  1  JOt-1.400 (86942640090-5) 17.00 

§§  1.401-1.440 (86942640091-3) 30X0 

§§1.441-1  JOO (86942640092-1)  22X0 

§§  1.501-1.640 (869426400934) 21X0 

§S  1.641-1.850 (869426400944) 25X0 

§§1X51-1.907 (86942640095-«) 26.00 

§§  1.900-1.1000 (86942640096^ 27X0 

§§1.1001-1.1400  (86942^40097-2) 25X0 

§f  1.1401-{nd  (86942640090-1) 33X0 

2-29 „ (869426400994) -.  25X0 

30-39  (86942640100-6) 18.00 

40^  (86942640101-4) 14.00 


Jon.  1,  1995 
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nito 


9I0CIC  NUnlDw 


PriM      RavMonMte 


TItto 


Stock  NumlMr 


Prictf   .   Itovftafton  Dit# 


50-299 : (8694264XJ102-2) 

30(W99 „ (86942640103-1) 

500-599 (86942640104-9) 

600-End  «• (86*42640105-7) 

27Peile: 

1-199  (8694264010fr-5) 

200-End (86942640107-3) 

28Perts: 

1-42  „ (86942640108-1) 

43-end (869426401094) 

20  Parts: 

0-99  

10O-499 

500-099 

900-1899 

1900-1910  (§§1901.1  to 

1910.999) „ 

1910  (§§  1910.1000  to 

end) 

1911-1925 -.... 

•1926 

1927-Cnd 

30 


(86942640110-3) 
(86942640111-1) 
(869426401124) 
(869426401134) 

(86^02640114-6) 

(86942640115^) 
(86942640116-2) 
(86942640117-1) 
(86942640118-9) 


14X0 

24.00 

6X0 

8.00 

37X0 
13X0 

27X0 
22X0 

21X0 

9.50 

36.00 

17X0 


1-199  : (86942640119-7) 

200499 (86942640120-1) 

700-£nd  ..._ (86942640121-9) 

31  Parts: 

0-199  (86942640122-7) 

200-End  (86942640123-5) 

32  Parts: 

1-39,  Vd.  I _ 

1-39,  Vol.  II - 

1-39,  Vd.  Ill „ -.. 

1-190  (86942640124-3) 

191-399 (869-026-00125-1) 

400-629 _ (869-026-001264) 

630-699 (869426401274) 

700-799 (869426-00125-6) 

800-End  r. (86942640129-4) 

33 


1-124 (869426401304) 

125-199 (869-02640131-6) 

200-End  (86942640132-4) 

34P8rts: 

1-299 (86942640133-2) 

300-399 (86942640134-1) 

400-End ..„ (869426-00135-9) 

35 (86942640136-7) 

1-199  ...._. (86942640137-5) 

200-End  .- (86942640138-3) 

37 _. (869-02640139-1) 

38Parls: 

0-17  (869-02640140-5) 

18-End (86942640141-3) 

39  ♦.  (86942640142-1) 

40Perts: 

1-51  (869426401434) 

52  (869426401444) 

53-59  :....  (869426-00145-6) 

60  (869-02640146-4) 

61-71 (869-02640147-2) 

81-85 (86942240145-1) 

86-99  (86942240146-9) 

87-149 (8694264015O-2) 

150-189 (86942«)0151-1) 

190-259 (86942640152-9) 

26(H299 (869-02640153-7) 

300-399  .™ „ (86942640154-5) 


22.00 
27X0 
35.00 
36.00 

25X0 
20.00 
30.00 

15.00 
25.00 

15.00 
19.00 
18.00 
32.00 
38.00 
26.00 
14.00 
21.00 
22.00 

20.00 
27.00 
24.00 

25.00 
21. m 
37.00 

12.00 

15.00 
37.00 

20.00 

30.00 
30.00 

17.00 


40.00 
39X0 
11X0 
36.00 
36.00 
23.00 
41.00 
41.00 
25.00 
17.00 
40X0 
21.00 


Apr. 

Apr. 

'Apr, 

Apr. 

Apr. 
•Apr. 

July 

July 

July 

July 
Wy 
July 


33.00       July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 

July 
July 
July 
July 
July 
July 


995 
995 
990 
995 

995 
994 

995 

995 

995 
995 
995 
995 

995 

995 
995 
995 
995 

995 
995 
995 

995 
995 

984 
984 
984 
995 
995 
995 
991 
995 
995 

995 
995 
995 

995 
995 
995 

995 


995 
995 

995 


995 
995 

995 


995 
995 
995 
995 
995 
994 
994 
995 
995 
995 
995 
995 


400-424 (86942640155-3) 

425-699 (869426-00156-1) 

700-789 (869-02640157-0) 

790-End (869426401584) 


26X0 
30X0 
25X0 
15X0 


41  Ctiaptsrs: 

1, 1-l  to  1-10 „. 13X0 

1, 1-1 1  to  Appendbc,  2  (2  Reserved) 13X0 

S-6 ~ 14X0 

7 6X0 

8 -... „ 4iO 

9 1 3X0 

10-17 9i0 

18,  Vol.  I,  Ports  1-5  „. 13X0 

18,  Vol.  II,  Ports  6-19 ......  13X0 

18,  Vol.  III.  Parts  20-52 13.00. 

19-100 13X0 

1-100 (86942640159-6) 9.50 

101 (869426401604) 29.W 

102-200 (869426401614) 15.00 

201-End  (86942640162-6) 13X0 

1-399  _ (86942240160-4) 24X0 

400-429 (869422-00161-2) 26X0 

430-End  (86942240162-1) 36.00 


43 

1-999  (869-022-00163-9) 23.00 

1000-3999  (86942240164-7) 31X0 

4000-End (86942240165-5) 14.00 


46  Parts* 

1-40 .'. (869422401714) 20X0 

41-69  (869-022-001724) 16X0 

70-89  (869-022-00173-6) 8.50 

90-l|9 (869422-00174-4) 15X0 

140-155 (86942240175-2) 12.00 

156-165 (86942240176-1) 17X0 

166-199 (869422-00177-9) 17X0 

200-499 (869422-00178-7) 21.00 

500-End  ...(86942240179-5) 15.00 

47  Parts: 

0-19  (869-022-00180-9) 25X0 

20-39 (869-02240181-7) 20.00 

40-69 (869422-00182-5) 14.00 

70-79  (869422-00183-3) 24.00 

60-£nd  ., (86W)2240184-1) 26.00 

48  Ctiaptsrs: 

1  (Ports  1-51)  (869422401854) 36X0 

1  (Ports  52-99)  (869-0224)01864) 23.00 

2  (Parts  201-251) (869-022-00187-6) 16.00 

2  (Ports  252-299) (869-022-00188-4) 13.00 

3-6 (869422-00189-2) 23.00 

7-14  (869-022-00190-6) 30X0 

15-28  (869-02240191-4) 32.00 

29-ErKJ  (86942240192-2) 17.00 

49  Parts: 

149  (869422-0019;V-l) 24.00 

100-177 (86942240194-9) 30.00 

178-199 (869422-00195-7) 21.00 

200-399 (86942240196-5) 30.W 

40Q-999 (869-022-00197-3) 35.00 

•1000-1199 (86942640201-1) 18.00 

1200-€rKl (869422401994) 15.00 

50  Parts: 

1-199  (869422-00200-7) 25.00 

200-599 (869422-00201-5) 22.W 

600-End  (869422-00202-3) 27.00 


July 
July 
•July 

Jufy 

sjuty 

sjuly 

JJuly 

JJuiy 

»July 

»Ju»y 

*July 

»Ju»y 

iJuly 

5  July 

JJuly 

July 

July 

July 

Ju«y 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 


44 (8694)22-03166-3) 27.00       Oct. 

46  Parte: 

1-199  (869-022-00167-1) 22.00 

200-499 (869-022-001684) 15.00 

500-1 199  . (86942640172-3) 23X0 

1200-End (86942240170-1) 26X0 


Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
'Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct, 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 

Oct. 
Oct. 
Oct. 


1995 
1995 
1995 
1995 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1995 
1995 
1995 
1995 

1994 
1994 
1994 

1994 
1994 
1994 

1994 

1994 
1994 
1995 
1994 

1994 
1994 
1994 
1994 
1994 
1993 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 
1994 
1994 
1994 
1994 
1995 
1994 

1994 
1994 
1994 


viii 


Federal  Register  /  Vol.  60,  No.  247  /  Tuesday,  December  26,  1995  /  Reader  Aids 


=1= 
Ifindngs 


Sloekl 

CFR  Index  and  l' 

Aids  ...„ (86M26-00053-1)  ... 

CompM*  1995  CFR  set 

Microficho  CFR  (dilion: 
SubtcripWon  tinoltd  as  issued)  ... 

tntMuatcoflm 

Complete  set  <(one  lime  fnoBnQ) 


36J0       Joa  1. 1995 
mm  I99S 


264X0 

IJOO 

188.00 


1995 
1995 
1992 


UMI 


Comptet*  set  (one-time  moling) 
Complete  set  (one-time  moing) 


TUXD 
244.00 


1993 

1994 


<  B«caiM  rittt  3  is  an  annual  compiolion,  ttiii  voturo*  ond  <M  previoui  voiumM 
ilw>^benlcin>daiop«nwn>ot  nlinwM  louroe. 

>1lw  Mif  ),  1965  adWan  o(  32  Cn  tart*  I-1C*  containt  a  note  onty  for 
tarts  1-39  inclusive.  For  ttw  U  text  of  ttw  Defense  Acquisilien  ReguMiora 
in  tarts  1-39,  consiil  ttw  llvet  CR  vakmes  Issued  as  olJuly  1, 1904,  containing 

*Tt»  July  1.  1965  adHian  of  41  CF»  Chapters  1-100  contains  a  nolt  only 
for  Chapters  I  to  49  indusive.  For  (tie  lul  text  of  procuement  mgulalions 
in  Chapters  I  to  49,  contuH  ttw  eleven  CFR  votones  iaued  as  of  My  I, 
itw  cmwui  wy  mow  cmpiers. 

«No  ajnendwenfs  to  Ms  volume  were  promulgated  during  the  ptriod  Apt. 
1.  1990  to  Moi.  31,  1995.  H»  CFS  volume  issued  Aprl'1,  1990,  should  be 
lelQined. 

*No  aniendnwnts  to  ttHs  volume  were  promulgaled  during  the  period  July 
1, 1991  to  Juw  30. 1995.  The  CFR  volume  Hwed  July  1, 1991,  should  be  retained 

*No  amendtwems  to  this  volume  «we  promulgaled  during  the  period  January 
1.  1993  to  December  31,  1994.  Ihe  CFR  volume  issued  January  1,  1993,  should 
be  ■ 

'No 
1.  1993, 
be 


omendmenls  to  Ihis  vokfM  were  promulgaled  during  ttie  period  October 
to  September  30,  19M.  The  CFR  volume  issued  October  1,  1993,  *ould 


*No  amendment*  to  IN*  volume  were  prem4galed  during  the  period  AprI 
I,  1994  to  MoKh  31,  1995.  The  CFR  volume  issued  April  1,  1994,  dnuM  be 


/!l 


The  Mherilic  tex^  beKihcTtlteliews™  T 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WeaUjr  CompiUtioa  of .  i(4<i» 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  ttie 
full  text  of  tt>e  President's  public 
speecties,  statements,  messages  to 
Congress,  news  conferences,  and  ottier 
Presidential  materials  released  by  tfie 
Wtiite  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order.  I^BK[] 
It's  eaayl  |^W 


*5420 


To  fax  your  orders  (202)  512-2233 


LJ  YES,  please  enter. 


_  one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 
can  keep  up  to  date  on  Presidential  activities. 


□  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  privacy,  check  box  below: 

G  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    | 


-D 


(Additional  address/attention  line) 


□  VISA  □  MasterCard                      (expiration) 

III             III                     1    1    1    II    1    1 

(Street  address) 


(Qty.Stete,  Zip  code) 


(Daytime  plione  including  area  code) 


(Purdiase  order  no.) 


(Authorizing  signature)  ^ow* 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  It 


Aitnoimdiig^ihfiLatest  fid^jfm 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Gnkla  for  the  Umt  of  the  Fedoral  Regiatar— 
Code  of  Federal  Regulatknis  Syalem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  tiiis  handbook  will  provide 
guidelines  for  using  the  Federai  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendeiit  of  Documents  Publications  Order  Form 


Order  procnnng  code: 


*6173 

D  YES,  pic 


e^se  send  me  the  following: 


Charge  your  order. 

lb  bx  joar  onkrs  (202)-512-2250 


.J^ 


ooiMof  The  Fadwii 


What  K  la  and  How  lb  Um  M,  at  t7j00  par  copy.  Stock  Na  060-000-00044-4 


Tbe  total  cost  of  tny  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Riyment: 

I I  Check  Payable  to  the  Siqxrinteodent  of  Documents 


(Company  or  Penoqal  Name) 


(Pleaae  type  or  print) 


(Additional  address/«ttention  line) 


(Street  address) 


LJ  GPO  Deposit  Account 

LJ  visa  or  MasterCard  Account 

n 


l-D 


(City,  Stale,  ZIP  Cdde) 

(Dtytxtae  phone  including  area  code) 


(Credit  card  expiiatkn  dMe) 


Thank  you  for 
your  order! 


(Aulfaorizing  Signature) 


(Ikv.  1-93) 


(Purchaae  Order  Na) 
Mqruc 


iiaiiiff) 


YES    NO 
•ddnas  aviilaUe  to  Other  mailen?  EH    [J 


Mail  Tb:    New  Orders,  Superintendent  cf  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put)li8hed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  dt  corrected. 
$26.00  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut>iects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  lindmg  aid  is  included  m  eac^  publication  vitiich  hsts 
Federal  Register  page  numbers  Mim  the  dale  of  publication 
m  t/te  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ord>  Proc  ming  Code: 

*5421 


r~l    YEiS,  enter  the  following  indicated  subscriptions  for  one  year: 


C/Mrye  your  orrtof. 
Htoatyl 

To  fu  your  orders  (202)  512-2233 


r  ^  ^ 
i^  ^  ^ 


LSA  ♦  List  of  CFR  SectJons  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  Stete.  Zip  code) 

(Daytime  phone  including  area  code) 

For  privacj^  ckeck  box  bdow: 

G  E>o  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t                  1 

1            (expiration) 

-D 


(Purchase  order  no.) 


(Authorizing  signature)  10'»* 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


NEW  EDITION 

»  • 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  bom  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordloseping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  th^  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Fomi 


Order  Prooeaang  Code: 

7296 


Charge  your  order. 
It's  easy! 

To  fex  your  orders  (202)  51 2-2250 


lJ  yes,  sand  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-00CH)0056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost 


of  my  order  is  $ 


Company  or  per  sonal  name 


Additional  addreiss/attention  line 


(Please  type  or  print) 


(includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Checl(  nnethod  of  payment 

Q  Checl<  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     |    |    |    |    |    |    |    |  -  Q 


Street  address 


City,  State,  Zip  <  ode 


QVISA      a  MasterCard                        (expiration  date) 

nz                 ~r~r 

Thaik  you  for  your  order! 


Daytinne  phone  i  Deluding  area  code 


4«4 


Purchase  order  humt)er  (optional) 


UMI 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


VOL      ^^^H 

^^R^^H 

ISS    ^^H 

^^^1 
^^^1 

^^^H 

^^H 

' 

2  6       ^^H 

1995     ^^H 

^H 

® 

^^^^1 

Printed  on  recyd 

^^H 

